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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  cJocuments  having  general 
applicabtlity  and  legal  ettect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  ol 
Fedefal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  ol  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  846 
RIN  3206-AG96 

Federal  Employees  Retirement 
System — Open  Enrollment  Act 
Implementation 

aQENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  implement  the  Federal 
Employees  Retirement  System  Open 
Enrollment  Act  of  1997.  These 
regulations  provide  information  about 
who  may  make  open-enrollment-period 
elections  and  the  procedures  that 
employees  must  follow  to  elect  Federal 
Employees  Retirement  System  (FERS) 
coverage  during  the  1998  open 
enrollment  period,  and  that  agencies 
must  follow  in  advising  employees 
about  such  elections  of  FERS  coverage 
and  in  processing  such  elections  of 
FERS  coverage. 

DATES:  Interim  rules  effective:  June  18. 
1998;  comments  must  be  received  on  or 
before  August  17.  1998. 
ADDRESSES:  Send  comments  to  Mary 
Ellen  Wilson.  Retirement  Policy 
Division;  Retirement  and  Insurance 
Service;  Office  of  Personnel 
Management;  P.O.  Box  57;  Washington, 
DC  20044;  or  deUver  to  OPM,  Room 
4^S1t-1900  E  Street  NW.,  Washington, 
DC.       \  "^ 

FOR  FUIJVhER  information  CONTACT: 
HaroWL.  Siegeiman.  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  Section 
642  of  the  Treasury  and  General 
Government  Appropriations  Act,  1998. 
Pub.  L.  105-61,  approved  October  10, 
1997,  as  amended  by  section  348  of  the 
Department  of  Transportation  and 


Related  Agencies  Appropriations  Act, 
1998,  Pub.  L.  105-66,  approved  October 

27,  1997,  is  entitled  the  Federal 

Employees  Retirement  System  (FERS) 
Open  Enrolbnent  Act  of  1997.  It 
requires  OPM  to  issue  regulations  under 
which  individuals  who  are  employed  by 
the  Federal  Government  and  covered  by 
the  Civil  Service  Retirement  System 
(CSRS)  as  of  January  1.  1998,  may  elect 
to  become  covered  by  FERS. 

Subsection  (c)  of  section  642 
prescribes  certain  requirements  for  the 
regulations.  Elections  must  be  made 
during  ihe  period  beginning  on  July  1. 
199^and  ending  on  December  31,  1998. 
OPM  must  provide  for  notice  of  the 
right  to  make  the  election  including 
information  on  a  comparison  of  the 
benefits  an  individual  would  receive 
under  CSRS  or  FERS.  Treatment  of  such 
an  election  must  be  "similar  to  the 
applicable  provisions  of  title  III  of  the 
Federal  Employees  Retirement  System 
Act  of  1986  (Public  Law  99-335;  100 
Stat.  599  et  seq.)." 

These  regulations  implement  the 
FERS  Open  Enrollment  Act  of  1997  by 
clarifying  who  is  eligible  to  make  an 
election  under  the  Act  and  by 
establishing  the  procedures  for  making 
such  an  election.  They  assign  to 
employing  agencies  the  obligation  to 
provide  statutorily-required  notice  and, 
if  requested,  additional  information, 
including  a  comparison  of  benefits,  to 
employees  about  their  election  rights. 
How  the  employing  agencies  provide 
that  notice  is  generally  up  to  them.  In 
addition,  the  regulations  provide  for 
belated  elections  as  a  safety  valve  for 
instances  in  which  the  agency  fails  to 
provide  the  statutorily-required  notice. 
If  an  agency  denies  a  request  to  make  a 
belated  election,  the  agency  is 
responsible  for  defending  the  denial, 
including  the  adequacy  of  its  notice, 
before  the  Merit  Systems  Protection 
Board  (MSPB). 

Generally,  an  election  of  FERS 
coverage  is  effective  on  the  first  day  of 
the  pay  period  beginning  after  the  date 
the  election  (and.  in  cases  affected  by 
the  former  spouse  consent  requirement, 
the  required  supporting  documentation) 
is  received  by  the  employing  office.  This 
is  required  under  section  301(c)  of  the 
FERS  Act  and  is  reflected  in  section 
846.703  of  these  regulations.  The 
regulation  also  provides  that  an  election 
cannot  be  effective  before  the  beginning 
of  the  open  enrollment  period  on  July  1, 


1998.  For  employees  whose  pay  period 
is  monthly  and  thus  begins  on  July  1, 
the  election  is  effective  on  August  1,  the 
first  day  of  the  next  pay  period. 

An  election  to  be  covered  by  FERS 
can  be  revoked  anytime  before  it  has 
become  effective.  Thus,  an  employee 
who  submits  an  election  to  be  covered 
by  FERS  prior  to  July  1.  1998,  may 
revoke  an  election  anytime  before  the 
beginning  of  the  first  pay  period 
beginning  after  July  1,  1998. 

An  employee  who  does  not  want  to 
elect  FERS  coverage  does  not  need  to 
file  a  completed  election  form.  Although 
the  SF  3109  does  provide  a  space  for  an 
affirmative  election  not  to  be  covered  by 
FERS.  such  an  election  has  no  legal 
effect.  To  emphasize  this,  the 
regulations  specifically  provide  that  an 
election  not  to  become  covered  by  FERS 
may  be  revoked  at  any  time  during  the 
open  enrollment  period  by  filing  a  new 
election.  Agencies  have  no  obligation  to 
maintain  records  of  elections  not  to 
become  covered  by  FERS. 

The  Act  provides  that  an  individual 
must  have  been  employed  by  the 
Federal  Government  on  January  1, 1998, 
to  be  eligible  to  make  an  open- 
enrollment  election.  Because  this 
statutory  language  is  similar  to  the 
language  concerning  who  was  eligible  to 
participate  in  the  1987  open  enrollment 
period,  we  have  interpreted  the  phrase 
"employed  by  the  Federal  Government" 
to  have  the  same  meaning  as  it  was 
given  in  the  1987  open  enrollment 
period.  Thus,  anyone  who  (1)  qualifies 
as  an  employee  under  section  2105  of 
title  5,  United  States  Code.  (2)  is  eligible 
for  socitil  security  coverage,  and  (3)  is 
not  excluded  from  FERS  coverage  may 
be  eligible  to  make  an  election  as 
provided  in  section  846.711  of  these 
regulations.  This  includes  employees 
serving  under  appointments  generally 
excluded  from  CSRS  coverage  but  not 
excluded  from  FERS  coverage,  such  as 
term  appointments,  ^  well  as  some 
individuals  who  are  treated  as  Federal 
employees  for  retirement  purposes,  such 
as  certain  employees  of  the  District  of 
Columbia  Courts.  It  also  includes 
employees  serving  under  appointments 
generally  excluded  under  CSRS  but  who 
have  CSRS  coverage  under  section 
831.201(b)(1)  of  Title  5,  Code  of  Federal 
Regulations.  Section  831.201(b)(1) 
provides  that  an  employee  serving  in  a 
position  covered  by  CSRS  (other  than  an 
alien  whose  duty  station  is  in  a  foreign 


33232 


Federal  Register/ Vol.  63,  No.  117 /Thursday,  June  18,  1998 /Rules  and  Regulations 


country)  retains  CSRS  coverage  upon 
moving  to  employment  in  a  position  in 
an  excluded  category  if  the  move  occurs 
without  a  break  in  service  (or  after  a 
separation  of  3  days  or  less). 

By  statute,  four  groups  of  individuals 
tjwho  may  be  covered  by  CSRS  are  not 
eligible  to  participate  in  the  open 
enrollment  opportunity.  These  statutory 
exclusions  are  reflected  in  846.712  and 
846.713.  Section  846.712(a)  excludes 
individuals  employed  by  the 
government  of  the  District  of  Columbia 
except  for  certain  groups  of  employees 
who  are  permitted  to  be  covered  by 
FERS  because  by  statute  they  are  treated 
as  Federal  employees  for  retirement 
purposes.  The  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997,  title  XI  of 
Fubhc  Law  105-33, 1,11  Stat.  251. 
allows  FERS  coverage  for  non-judicial 
employees  of  the  District  of  Columbia 
Courts  and  certain  employees  of  the 
District  of  Columbia  DNepartment  of 
Corrections  Trustee  or  the  District  of 
Columbia  Pretrial  Services.  Defense 
Services,  Parole,  Adult  Probation  and 
Offender  Supervision  Trustee  who  meet 
the  requirements  of  section  831.201(g) 
of  Title  5,  Code  of  Federal  Regulations. 
The  District  of  Columbia  Financial 
Responsibility  and  Management 
Assistance  Act  of  1995,  Public  Law  104- 
8, 109  Stat.  97.  as  amended,  allows 
FERS  coverage  for  employees  of  the 
District  of  Columbia  Financial 
Responsibility  and  Management 
Assistance  Authority  who  may  make  an 
election  under  section  831.204  of  Title 
5,  Code  of  Federal  Regulations. 

Section  846.712(b)  excludes  Members 
of  Congress.  Members  were  eligible  to 
participate  in  the  1987  open  enrollment 
period;  however,  section  348  of  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
1998,  Pub.  L.  105-66,  approved  October 
27,  1997,  expressly  excludes  Members 
of  Congress  from  the  class  of  individuals 
who  can  make  an  open-enrollment 
election. 

Section  846.712(c)  excludes 
individuals  who  are  inehgible  for  social 
security  coverage.  The  definition  of 
"employee"  for  FERS  in  section 
8401(11)  of  title  5,  United  States  Code, 
permits  only  individuals  who  are 
eligible  for  social  security  coverage  to 
elect  FERS  coverage. 

Section  846.713  excludes  individuals 
who  are  subject  to  the  former  spouse 
consent  requirement  under  section 
301(d)  of  the  FERS  Act  unless  they 
obtain  the  former  spouse's  consent  or 
qualify  for  a  waiver  of  the  consent 
requirement.  The  methods  of  proving 
consent  or  quahfying  for  a  waiver  are 


discussed  in  connection  with  section 
846.722.  in/ra. 

Section  846.721  establishes  the 
actions  that  an  eligible  individual  must 
take  to  elect  FERS  coverage.  Elections 
must  be  documented  by  a  comfiletea  SF 
3109,  the  FERS  Election  of  Cover^ 
form,  filed  with  the  employing  office. 
However,  any  signed  writing  timely 
filed  with  the  employing  office  may  be 
used  as  an  election  to  establish  the  date 
of  the  election,  and  thus  the  effective 
date  of  FERS  cover&ge,  as  long  as  the 
employing  agency  subsequently  receives 
a  completed  SF  3109  to  confirm  such 
ele<jtion.  For  example,  if  an  employee 
on  leave  without  pay  or  whose  duty 
station  is  at  a  remote  worksite,  informs 
the  agency  by  letter  that  he  or  she  elects 
FERS  coverage,  the  letter  constitutes  a 
valid  election  when  confirmed  with  a 
completed  SF  3109.  The  agency  should 
have  the  eif  ployee  complete  an  SF  3109 
and  should  process  the  transfer  of 
coverage  effective  at  the  beginning  of 
the  pay  period  after  it  received  the 
letter. 

Generally,  the  right  to  elect  FERS  may 
only  be  exercised  personally  by  the 
employee.  Section  846.721(b)  provides 
the  only  exception.  It  allows  the 
survivor  of  a  deceased  employee  to  sign 
and  file  the  completed  SF  3109  on 
behalf  of  a  deceased  employee  as  long 
as  the  employee  had  made  an  election, 
as  described  in  section  846.721(b). 

Section  301(d)  of  the  FERS  Act 
prohibits  an  election  by  an  employee 
whose  former  spouse  has  filed  with 
OPM  certain  court  orders  affecting  the 
employee's  retirement  benefits.  This 
restriction  applied  to  elections  during 
the  1987  open  enrollment  period  and 
currently  applies  to  all  elections  upon 
reemployment.  We  believe  it  would  be 
consistent  to  apply  such  a  restriction  to 
elections  during  this  open  enrollment 
period.  Accordingly,  section  846.722 
provides  that  the  existing  procedures 
applicable  to  the  former  spouse  consent 
requirement  generally  apply  to  elections 
during  the  open  enrollment  period.  In 
addition,  the  regulations  provide  for 
automatic  approval  of  an  extension  of 
the  time  Umit  for  election  of  FERS 
coverage  until  June  30, 1999,  upon  filing 
(before  January  1, 1999)  with  the  agency 
of  a  properly  completed  SF  3111, 
Request  for  Waiver,  Extension  or 
Seairch,  requesting  an  extension. 

Section  846.723  implements  the 
requirement  in  section  642(c)(2)  of  the 
Act  that  OPM  issue  regulations  to 
provide  "notice  and  information  to 
individuals  who  may  make  such  an 
election,  including  information  on  a 
comparison  of  benefits  an  individual 
would  receive  from  coverage  under 
(CSRS)  or  (FERS)."  Since  comparisons 


of  benefits  are  always  unique  to  an 
individual  employee,  notice  will  be 
more  effective  if  made  by  employing 
agencies  directly.  Accordingly,  the 
regulations  delegate  to  employing 
agencies  responsibility  to  provide  the 
required  notice  and  information. 
Agencies  may  determine  the  exact  fonn 
of  the  notice.  See  discussion  of  section 
846.724(a)  on  belated  elections  and 
agency  responsibility  for  defending  the 
adequacy  of  its  notice  in  any  case  in 
which  it  denies  a  request  to  make  a 
belated  election. 

Unlike  the  1987  open  season,  we  are 
not  requiring  that  agencies  distribute 
paper  copies  of  the  FERS  Transfer 
Handbook  to  each  employee,  but  each 
eligible  employee  who  does  not  receive 
a  paper  copy  must  have  ready  access  to 
the  Handbook.  The  Handbook  is 
accessible  on  the  OPM  website  at 

wvrw.opm.gov/fers election.  The 

Handbook  also  will  be  distributed  to 
agencies  on  a  CD-ROM  that  mirrors  the 
website. 

The  Handbook  will  be  the  primary 
tool  employees  will  use  in  making  their 
decisions.  For  most  employees,  reading 
the  comparison  of  benefit  provisions 
under  the  two  systems  and  some  of  the 
scenarios  contained  in  the  Handbook 
will  provide  the  information  they  need 
to  make  a  decision. 

A  transfer  model  is  available  on  the 
FERS  Election  Opportunities  p&ge 

(www.opm.gov/fers election)  of  OPM's 

website  and  will  be  on  the  CD-ROM. 
This  is  a  computer  model  that  will 
allow  employees  to  estimate  their 
projected  benefits  under  CSRS  and 
FERS  based  on  assumptions  unique  to 
each  employee.  As  with  the  Handbook, 
it  should  be  made  available  for  use  by 
all  eligible  employees.  The  revised 
computer  model  is  a  user-fi-iendly, 
interactive,  Windows®-based  version 
that  employees  are  able  to  use 
themselves  to  compare  and  contrast 
benefits  under  both  systems.  If  the 
employing  office  cannot  make  the 
transfer  model  available  to  some 
employees,  the  agency  is  expected  to 
make  available  an  equivalent  CSRS/ 
FERS  benefits  estimate  upon  request. 

While  counseling  employees  who 
request  it  and  assisting  them  in 
understanding  how  the  systems  affect 
their  individual  circumstances,  agencies 
should  emphasize  that  the  final  decision 
on  which  system  the  employee  chooses 
is  a  personal  one. 

An  agency  decision  that  an  employee 
is  not  eligible  to  elect  FERS  coverage  or 
an  agency's  refusal  to  accept  a  belated 
election  must  be  in  writing  and  must 
notify  the  employee  of  the  right  to 
appeal  the  decision  to  MSPB  and  the  30- 
day  time  limit  applicable  to  such 
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appeals.  The  employing  agency  is  also 
responsible  for  defending  such  a 
coverage  decision  at  MSPB.  Each  agency 
should  keep  such  documentation  that  it 
considers  appropriate  for  that  purpose. 

Since  the  statute  expressly  requires 
notice  and.  if  requested,  other 
information  concerning  the  election 
including  a  comparison  of  benefits  be 
provided  to  employees,  the  failure  to 
provide  these  materials  is  a  basis  for 
toiling  the  time  limit  for  making  the 
election.  See  e.g.,  Davies  v.  OPM,  5 
M.S.P.R.  199  (1981).  Section  846.724 
empowers  agencies  (subject  to  review  by 
MSPB  under  section  846.725)  to 
determine  on  a  case-by-case  basis 
whether  they  failed  to  provide  sufficient 
information  to  justify  acceptance  of  a 
belated  election.  The  employing  office 
may  accept  a  belated  election  of  FERS 
coverage  without  time  limit  if  the 
employing  office  determines  that  the 
agency  did  not  provide  the  notice 
required  under  section  846.723  in  a 
timely  manner,  the  agency  did  not 
provide  access  to  the  FERS  Transfer 
Handbook  to  the  employee  in  a  timely 
manner,  or  the  employee  was  unable, 
for  cause  beyond  his  or  her  control,  to 
elect  FERS  coverage  within  the 
prescribed  time  limit.  A  belated  election 
of  FERS  coverage  is  effective  on  the  first 
day  of  the  pay  period  beginning  after  the 
employing  office  receives  the  completed 
SF  3109,  the  FERS  Election  of  Coverage 
form.  Neither  agencies  nor  OPM  has  any 
statutory  authority  to  approve  a 
retroactive  effective  date  for  belated 
elections  of  FERS  coverage. 

Section  846.724  also  continues  the 
current  rules  concerning  correction  of 
administrative  errors.  Failure  to  begin 
employee  deductions  and  Government 
contributions  on  the  effective  date  of 
coverage  must  be  corrected  in 
accordance  with  section  841.505  of  Title 
5,  Code  of  Federal  Regulations. 

Section  846.725  establishes  the 
procedures  for  appeal  of  decisions 
affecting  elections  of  coverage  imder 
FERS.  A  person  whose  rights  or 
interests  concerning  an  election  of  FERS 
coverage  are  affected  by  the  agency's 
final  decision  may  request  MSPB  to 
review  the  decision  in  accord  with 
procedures  prescribed  by  MSPB.  MSPB 
regulations  relating  to  appeals  are 
contained  in  chapter  II  of  Title  5,  Code 
of  Federal  Regulations. 

Section  846.726  specifically  delegates 
to  agencies  authority  to  act  as  OPM's 
agent  for  receipt  of  employee 
communications  relating  to  elections  of 
FERS  coverage  (i.e.,  any  documents  that 
employees  are  required  by  these 
regulations  to  file  with  OPM).  Such 
documents  are  deemed  received  by 
OPM  on  the  date  that  the  employing 


office  receives  them.  Such  delegations 
are  authorized  under  section  1104  of 
title  5,  United  States  Code. 

Under  section  553(b)(3)(B)  and  (d)(3) 
of  title  5,  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  for  making  this  rule  effective  in  less 
than  30  days.  The  notice  is  being 
waived  and  the  regulation  is  being  made 
effective  in  less  than  30  days  so  that  the 
regulation  can  be  implemented  in  time 
to  meet  the  statutory  requirements  of  the 
Federal  Employees  Retirement  System 
Open  Enrolhnent  Act  of  1997.  That 
statute  requires  the  OPM  to  issue 
regulations  under  which  individuals 
who  are  employed  by  the  Federal 
Government  and  are  covered  by  GSRS  as 
of  January  1,  1998  may  elect  to  become 
covered  by  FERS.  Such  elections  must 
be  made  between  July  1,  1998  and 
December  31, 1998.  This  rule  is  being 
made  effective  in  less  than  30  days  in 
order  to  establish  timely  election 
procedures  and  allow  the  regulation  to 
be  of  maximum  effectiveness  and 
assistance  for  Federal  agencies  and 
employees  considering  their  election 
options. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Part  846 

Administrative  practice  and 
procedure,  Air  traffic  controllers, 
Firefighters.  Government  employees. 
Law  enforcement  officers.  Pensions, 
Retirement. 

U.S.  Office  of  Personnel  Management 

Janice  R.  Lachance, 

Director 

Accordingly,  OPM  amends  5  CFR  part 
846  as  follows: 

PART  846— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— ELECTIONS 
OF  COVERAGE 

1.  The  heading  of  part  846  is  revised 
to  read  as  set  forth  above. 

la.  The  authority  citation  for  part  846 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8347(a)  and  8461(g) 
and  Title  lU  of  Pub.  L  99-335, 100  Stat.  517; 


§  846.201(b)  also  issued  under  5  U.S.C 
7701(b)(2)  and  section  153  of  Pub.  L  104- 
134, 110  Stat.  1321;  §  846.201(d)  also  issued 
under  section  11246(b)  of  Pub.  L.  105-33. 
Ill  Stat.  251;  C  846.202  also  issued  under 
section  301(d)(3)  of  Pub.  L  99-335. 100  Stat. 
517;  §  846.726  also  issued  under  5  U.S.C. 
1104;  subpart  G  also  issued  under  section 
642  of  Pub.  L  105-61,111  Stat.  1272. 

2.  Subpart  G  is  added  to  read  as 
follows: 

Subpart  G — 1998  Open  EnroUment  Elections 

Sec. 

846.701  Purpose  and  scope. 

846.702  Definitions. 

846. 703  Effective  date  of  FERS  cover 

846. 704  Irrevocability  of  an  election  i 


FERS  coverage. 

Who  May  Elect 

846.711  Eligibility  to  elect  FERS  coverage 
during  the  1998  open  enrollment  period. 

846.712  Statutory  exclusions. 

846.713  Former  spouse  consent 
requirement. 

Election  Procedures 

846.721  Electing  FERS  coverage. 

846.722  Former  spouse's  consent  to  an 
election  of  FERS  coverage. 

846.723  Agency  responsibilities. 

846.724  Belated  elections  and  correction  of 
administrative  errors. 

846.725  Appeal  to  the  Merit  Systems 
Protection  Board. 

846.726  Delegation  of  authority  to  act  as 
OPM's  agent  for  receipt  of  employee 
communications  relating  to  elections. 

Subpart  Q— 1998  Open  Enrollment 
Elections 

§  846.701     Purpose  and  scope. 

This  subpart  contains  OPM's 
regulations  applicable  to  elections  of 
FERS  coverage  during  the  1998  open 
enrollment  period,  including — 

(a)  The  requirements  that  an 
individual  must  satisfy  to  be  eligible  to 
make  an  election;  and 

(b)  The  procedures  that — 

(1)  Employees  must  follow  to  make  an 
election; 

(2)  Agencies  must  follow  in  advising 
employees  about  making  an  election 
and  in  processing  employees'  elections; 
and 

(3)  OPM  will  follow  in  cases  subject 
to  the  former  spouse  consent 
requirement. 

§846.702    Definitions. 

In  this  subpart — 

Election  means  an  election  of  FERS 
coverage  during  the  1998  open 
enrollment  period. 

Former  spouse  consent  requirement 
means  the  condition  that  must  be 
satisfied  under  section  301(d)  of  the 
FERS  Act  for  an  employee  with  a  former 
spouse  to  be  eligible  to  elect  FERS 
coverage. 
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Qualifying  court  order  means  a  court 
order  acceptable  for  processing  as 
defined  in  §838.103  of  this  chapter  or 
a  qualifying  court  order  as  defined  in 
§  838.1003  of  this  chapter  subject  to  the 
following  conditions: 

(1)  If  0PM  has  not  received  (as 
explained  in  §838.131  of  this  chapter) 

a  copy  of  the  court  order  and  identifying 
information  required  under 
§  838.221(b)(3).  §  838.421(b)(3). 
§838.721(b)(l)(iii),  or  §  838.1005(b)(3) 
of  this  chapter  prior  to  the  date  on 
which  the  employing  office  receives  the 
election  to  be  covered  by  FERS,  the 
court  order  is  not  a  qualifying  court 
order 

(2)  If  the  former  spouse  loses 
entitlement  to  all  CSRS  benefits  under 
the  court  order,  the  court  order  ceasesr^ 
to  be  a  qualifying  court  order.  '^/ 

Social  security  coverage  means 
coverage  under  the  Old  Age.  Survivors, 
and  Disability  Insurance  program  under 
the  Social  Security  Act. 

1 998  open  enrollment  period  means 
July  1. 1998.  through  December  31. 
1998. 

$  846. 703    Eflective  data  of  FE  RS  coverage. 

An  election  under  this  subpart  is 
effective  on  the  later  of — 

(a)  The  first  day  of  the  pay  period 
beginning  after  the  date  the  election  and 
any  required  supporting  documentation 
is  received  by  the  employing  office;  or 

(b)  The  first  day  of  the  pay  period 
beginning  after  July  1.  1998. 

§  846.704    Irrevocability  of  an  election  of 
FERS  coverage. 

(a)  An  election  to  be  covered  by  FERS 
becomes  irrevocable  on  the  date  it 
becomes  effective. 

(b)  If.  during  the  1998  open 
enrollment  period,  an  employee  files  an 
election  on  an  SF  3109  to  remain 
covered  by  CSRS,  the  employee  may 
revoke  such  an  election  by  filing 
another  election  during  the  1998  open 
enrollment  period. 

Who  May  Elect 

§  846.71 1     Eligibility  to  elect  FERS 
coverage  during  the  1998  open  enrollment 
period. 

An  employee  who  is  not  covered  by 
FERS,  and  who  was  an  employee  on 
January  1,  1998,  and  who  is  not 
otherwise  ineligible  for  FERS  coverage 
(under  subpart  A  of  part  842  of  this 
chapter  or  §  846.722)  may  elect  FERS 
coverage  during  the  1998  open 
enrollment  period. 

§846.712    Statutory  exclusions. 

(a)  DC  government  employees.  An 
individual  employed  by  the  government 
of  the  District  of  Columbia  is  not  eligible 
to  make  an  election,  except — 


(1)  Non-judicial  employees  of  the 
District  of  Columbia  Courts.  District  of 
Columbia  Department  of  Corrections 
Trustee  or  th^^District  of  Columbia 
Pretrial  Services,  Defense  Services, 
Parole,  Adult  Probation  and  Offender 
Supervision  Trustee  under  the  National 
Capital  Revitalization  and  Self- 
Govemment  Improvement  Act  of  1997, 
title  XI  of  Public  Law  105-33.  Ill  Stat. 
251.  who  meet  the  conditions  of 

§  831.201(g)(2),  (3),  and  (4)  of  this 
chapter;  and 

(2)  Employees  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Authority 
under  the  District  of  Columbia  Financial 
Responsibility  and  Management 
Assistance  Act  of  1995,  PubUc  Law  104- 
8.  109  Stat.  97,  as  amended,  who  elected 
CSRS  under  §831. 201(g)(5)  of  this 
chapter. 

(b)  Members  of  Congress.  A  Member 
(as  defined  in  section  2106  of  title  5, 
United  States  Code)  is  not  eligible  to 
make  an  election. 

(c)  Persons  without  social  security 
eligibility.  An  individual  is  not  eligible 
to  make  an  election  if  that  individual  is 
not  eligible  for  social  security  coverage. 

§  846. 71 3    Former  spouse  conaent 
requirement 

An  election  of  FERS  coverage  cannot 
become  effective  unless  the  election  is 
made  with  the  written  consent  of  any 
former  spouse(s)  entitled  to  benefits 
under  part  838  of  this  chapter. 

Election  Procraures 

§  846.721     Electing  FERS  coverage. 

(a)  To  elect  FERS  coverage,  an 
employee  must  submit  a  completed 
FERS  Election  of  Coverage  form  (SF 
3109]  and  any  additional 
documentation  that  may  be  required 
under  §  846.722  (relating  to  the  former 
spouse  consent  requirement)  to  the 
employing  oHice  no  later  than  the  close 
of  business  on  December  31. 1998. 

(b)  Any  writing  signed  by  the 
employee  and  filed  with  the  employing 
office  may  be  treated  as  an  election  for 
the  purpose  of  establishing  the  date  of 
the  election  of  FERS  coverage  if  the 
pmployee  intends  that  document  to  be 
an  election,  but  the  employee  (or.  if  the 
employee  dies  after  filing  the  election 
but  before  completing  the  SF  3109,  the 
survivor)  must  submit  a  completed  SF 
3109  to  confirm  any  such  election. 

§846.722    Former  spouse's  consent  to  an 
election  of  FERS  coverage. 

(a)  Employee  actions.  (1)  If  the 
employee  is  subject  to  a  qualifying  court 
order,  the  employee  must  submit  to  the 
employing  office  a  completed — 


(i)  SF  3110.  Former  Spouse's  Consent 
to  FERS  Election,  to  document  the 
former  spouse's  consent  to  the  FERS 
coverage;  or 

(ii)  SF  3111.  Request  for  Waiver. 
Extension,  or  Search,  to  request  a  waiver 
of  the  former  spouse  consent 
requirement  or  to  request  an  extension 
of  the  time  limit  for  obtaining  a  former 
spouse's  consent  or  amendment  of  the 
court  order. 

(2)  If  the  employee  states  on  the  SF 
3109.  the  FERS  Election  of  Coverage 
form,  that  he  or  she  does  not  know 
whether  he  or  she  is  subject  to  a 
qualifying  court  order,  the  employee 
must  submit  to  the  employing  office  a 
completed  SF  3111.  Request  for  Waiver, 
Extension,  or  Search,  to  request  0PM  to 
determine  whether  it  has  a  qualifying 
court  order  relating  to  the  employee. 

(b)  OPM  actions— {!)  Waiver  of  former 
spouse  consent  requirement — (i) 
Grounds  for  waiver.  OPM's  authority  to 
approve  a  waiver  of  the  former  spouse 
consent  requirement' is  limited  to  cases 
in  which  the  former  spouse's 
whereabouts  cannot  be  determined  or 
exceptional  circumstances  make 
requiring  the  former  spouse's  consent 
inappropriate. 

(ii)  whereabouts  cannot  be 
determined.  OPM  will  waive  the  former 
spouse  consent  requirement  upon  a 
showing  that  the  former  spouse's 
whereabouts  cannot  be  determined.  A 
request  for  waiver  on  this  basis  must  be 
accompanied  by — 

(A)  A  judicial  or  administrative 
determination  that  the  former  spouse's 
whereabouts  cannot  be  determined;  or 

(B)(1)  Affidavits  by  the  employee  and 
two  other  persons,  at  least  one  of  whom 
is  not  related  to  the  employee,  attesting 
to  the  inability  to  locate  the  former 
spouse  and  stating  the  efforts  made  to 
locate  the  spouse;  and 

(2)  Documentary  corroboration  such 
as  newspaper  reports  about  the  former 
spouse's  disappearance. 

(iii)  Exceptional  circumstances.  OPM 
will  waive  the  former  spouse  consent 
requirement  based  on  exceptional 
circumstances  if  the  employee  presents 
a  judicial  determination  finding  that — 

(A)  The  case  before  the  court  involves 
a  Federal  employee  who  is  in  the 
process  of  electing  FERS  coverage  and 
the  former  spouse  of  that  employee; 

(B)  The  former  spouse  has  oeen  given 
notice  and  an  opportunity  to  be  heard 
concerning  this  proceeding; 

(C)  The  court  has  consiciered  sections 
301  and  302  of  the  FERS  Act.  Pub.  L. 
99-335,  100  Stat.  517.  and  this  section 
as  they  relate  to  waiver  of  the  former 
spouse  consent  requirement  for  an 
employee  with  a  former  spouse  to  elect 
FERS  coverage;  and 
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(D)  The  court  finds  that  exceptional 
circumstances  exist  justifying  waiver  of 
the  former  spouse's  consent. 

(iv)  Approval  of  a  waiver.  If  OPM 
grants  a  waiver  of  the  requirement  of 
paragraph  (a)  of  this  section,  OPM  will 
notify  both  the  individual  and  the 
employing  office  of  its  decision.  OPM's 
notice  to  the  employing  office  is  deemed 
to  complete  the  individual's  election, 
which  becomes  effective  with  the  first 
pay  period  after  the  employing  office 
receives  OPM's  notice  that  the  waiver  is 
granted. 

(2)  Extension  of  the  time  limit  to 
obtain  a  former  spouse's  consent — (i) 
First  request.  If  an  employee  who  is 
ineligible  to  elect  FERS  coverage  solely 
because  of  a  qualifying  court  order  files, 
prior  to  January  1,  1999,  a  completed  SF 
3111,  Request  for  Waiver,  Extension  or 
Search,  requesting  an  extension  of  the 
time  limit  to  seek  an  amendment  of  a 
qualifying  court  order,  OPM  is  deemed 
to  have  approved  the  extension  through 
June  30,  1999. 

(ii)  Second  request.  OPM  will  grant 
one  extension  of  the  time  limit  to  seek 
an  amendment  of  a  qualifying  court 
order  to  an  individual  who  has  been 
granted  an  extension  under  paragraph 
(b)(2)(i)  of  this  section  if  the 
individual — 

(A)  Files  an  application  for  the 
extension  (SF  3109)  with  the  employing 
office  before  July  1.  1999; 

(B)  Has  initiated  legal  proceedings  to 
secure  the  modification  of  the  quahfying 
court  order  on  file  at  OPM  to  satisfy  the 
former  spouse  consent  requirement; 

(C)  Demonstrates  to  OPM's 
satisfaction  that  the  individual  has 
exercised  due  diligence  in  seeking  to 
obtain  the  modification;  and 

(D)  If  sa^king  an  extension  beyond 
December  31, 1999,  demonstrates  to 
OPM's  satisfaction  that  a  longer 
extension  is  necessary. 

(iii)  Expiration  date  of  a  secorid 
extension.  An  approved  extension 
under  paragraph  (b)(2)(ii)  of  this  section 
expires  on  December  31,  1999,  unless 
OPM's  decision  letter  states  a  later 
expiration  date. 

(3)  Search  for  a  qualifying  court  order. 
(i)  When  an  employing  office  notifies 
OPM  that  it  has  received  an  employee's 
request  for  a  determination  of  whether 
OPM  has  a  qualifying  court  order  on 
file,  OPM  will  determine  whether  it  has 
such  an  order. 

(ii)  If  OPM  does  not  have  a  copy  of  a 
qualifying  court  order  in  its  possession, 
OPM's  notice  to  the  employing  office 
that  it  has  no  qualifying  court  order 
completes  the  employee's  election  of 
FERS  coverage  and  the  election  becomes 
effective  at  the  beginning  of  the  first  pay 


period  after  the  employing  office 
receives  OPM's  notification. 

(iii)  If  OPM  has  a  copy  of  a  qualifying 
court  order,  OPM  will  notify  both  the 
individual  and  the  employing  office  that 
it  has  a  qualifying  court  order  and  that 
an  extension  imtil  Jime  30, 1999,  has 
been  granted. 

§  846.723    Agency  r»sponsibllKies. 

(a)  The  employing  office  must 
determine  whether  the  employee  is 
eligible  to  elect  FERS  coverage. 

(b)(1)  As  close  as  practicable  to  the 
beginning  of  the  open  enrollment 
period,  the  employing  office  must 
provide  each  employee  eligible  to  elect 
FERS  coverage  with  notice  of  that 
employee's  right  to  make  an  election. 

(2)  The  employing  office  must  provide 
each  employee  eligible  to  elect  FERS 
coverage  with  a  copy  of  or  ready  access 
to  the  FERS  Transfer  Handbook. 

(c)  An  election  received  by  an 
employing  office  before  July  1, 1998,  is 
deemed  to  have  been  received  by  the 
employing  office  on  July  1, 1998. 

(d)  An  agency  decision  that  an 
employee  is  not  eligible  to  elect  FERS 
coverage  or  refusing  to  accept  a  belated 
election  under  §  846.724  must  be  in 
writing,  must  fully  set  forth  the  findings 
and  conclusions  of  the  agency,  and  must 
notify  the  employee  of  the  right  to 
appeal  the  decision  under  this  section  to 
the  Merit  Systems  Protection  Board, 
including  all  information  required 
under  the  Board's  regulations.  See  5 
CFR  1201.21. 

§  846.724    Beiated  aiections  and  correction 
of  administrative  errors. 

(a)  Belated  elections.  The  employing 
office  may  accept  a  belated  election  of 
FERS  coverage  if  it  determines  that — 

(1)  The  employing  office  did  not 
provide  adequate  notice  to  the  employee 
in  a  timely  manner; 

(2)  The  agency  did  not  provide  access 
to  thp  FERS  Transfer  Handbook  to  the 
employee  in  a  timely  manner;  or 

(3)  The  employee  was  unable,  for 
cause  beyond  his  or  her  control,  to  elect 
FERS  coverage  within  the  prescribed 
time  limit. 

(b)  Correction  of  administrative  errors. 
Failure  to  begin  employee  deductions 
and  Government  contributions  on  the 
effective  date  of  coverage  must  be 
corrected  in  accordance  with  §  841.505 
of  this  chapter. 

§  846.725    Appeal  to  the  Merit  Systents 
Protection  Board. 

(a)  A  person  whose  rights  or  interests 
under  this  part  are  affected  by  an  agency 
decision  that  an  employee  is  not  eligible 
to  elect  FERS  coverage  or  an  agency 
refusal  to  accept  a  belated  election 


under  §  846.724,  or  an  OPM  decision 
denying  an  extension  or  waiver  under 
§846.722,  may  request  the  Merit 
Systems  Protection  Board  (MSPB)  to 
review  such  decision  in  accord  with 
procedures  prescribed  by  MSPB.  MSPB 
regulations  relating  to  appeals  are 
contained  in  chapter  D  of  this  title. 

(b)  Paragraph  (a)  of  this  section  is  the 
exclusive  remedy  for  review  of  agency 
decisions  concerning  eligibility  to  make 
an  election  under  this  subpart.  An 
agency  decision  must  not  allow  review 
under  any  employee  grievance 
procedures,  including  those  estabUshed 
by  chapter  71  of  title  5,  United  States 
Code,  and  5  CFR  part  771. 

i  846.726    Deiegatlon  of  auttiortty  to  act  as 
OPM's  agent  for  receipt  of  employee 
communications  relating  to  elections. 

The  employing  office  is  delegated 
authority  to  act  as  OPM's  agent  for  the 
receipt  of  any  documents  that 
employees  are  required  by  this  subpart 
to  file  with  OPM  Such  documents  are 
deemed  received  by  OPM  on  the  date 
that  the  employing  office  receives  them. 

[PR  Doc.  98-16264  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servic* 

7  CFR  Part  28 
[CN-08~OO4] 

Revision  of  User  Fees  for  1998  Crop 
Cotton  Classification  Services  to 
Growers 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTiON:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  reducing  user  fees  for 
cotton  producers  for  1998  crop  cotton 
classification  services  under  the  Cotton 
Statistics  and  Estimates  Act  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987.  The  1997  user  fee  for  this 
classification  service  was  $1.40  per  bale. 
This  rule  would  reduce  the  fee  for  the 
1998  crop  to  $1.30  per  bale.  The 
reduction  in  fees  resulted  from 
increased  efficiency  in  classing 
operations.  The  fee  is  sufficient  to 
recover  the  costs  of  providing 
classification  services,  including  costs 
for  administration,  suf)ervision,  and 
development  and  maintenance  of 
standards.  w 

DATES:  Effective  Mte;  July  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Clibum,  202-720-2145. 
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SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revisions 
was  published  in  the  Federal  Rej^ister 
on  March  27.  1998.  (63  FR  14839).  A  30 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule:  No  comments  were 
received. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Ordw'  12866.  and  it  has  not 
been  reviewe<^y  the  Office  of 
Management^and  Budget  (0MB). 

This  finif  rule  has  been  reviewed 
jiXlderBtecutive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has 
considered  the  economic  impact  of  this 
rule  on  small  entities  pursuant  to  the 
requirements  set  forth  in  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.).  It  has  been  determined  that  the 
implementation  of  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  40,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  §  121.601).  The 
Administrator  of  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  RFA  because: 

(1)  The  fee  reduction  reflects  a 
decrease  in  the  cost-per-unit  currently 
borne  by  those  entities  utilizing  the 
services  (the  1997  user  fee  for 
classification  services  was  $1.40  per 
bale;  the  fee  for  the  1998  crop  would  be 
reduced  to  $1.30  per  bale;  the  1998  crop 
is  estimated  at  15,684.900  bales); 

(2)  The  cost  reduction  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  services  is 
voluntary.  For  the  1997  crop,  17,949,575 
bales  were  classed  out  of  18,346,450 
bales  produced. 

(4)  Based  on  the  average  price  paid  to 
growers  for  cotton  from  the  1996  crop  of 
69.3  cents  per  pound,  500  pound  bales 


of  cotton  are  worth  an  average  of 
$346.50  each.  The  proposed  user  fee  for 
classification  services,  $1.30  per  bale,  is 
less  than  one  percent  of  the  value  of  an 
average  bale  of  cotton. 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.],  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this  rule 
have  been  previously  approved  by  OMB 
and  were  assigned  OMB  control  number 
0581-0009  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

The  changes  will  be  made  effective 
July  1^  1998,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

Fees  for  Classification  under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  tiser  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.40  per  bale  during 
the  1997  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  supervision,  and 
development  and  maintenance  of  cotton 
standards. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  HVI 
classification  at  $1.30  per  bale  during 
the  1998  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  mediod  of 
cotton  classification  requested  by 
producers  in  1997.  Therefore,  the  1998 
producer's  user  fee  for  classification 
service  is  based  on  the  1997  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 
1997  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $2.08  per  bale.  A  two 
percent,  or  four  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$2.08  would  result  in  a  1998  base  fee  of 
$2.12  per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  the  most  recent  12-month  period  for 


which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  1998  crop  is 
estimated  at  15.684,900  bales.  The  1998 
base  fee  was  decreased  15  percent  based 
on  the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  32  cents 
per  bale  reduction  and  was  subtracted 
from  the  1998  base  fee  of  $2.12  per  bale, 
resulting  in  a  fee  of  $1.80  per  bale. 

With  a  fee  of  $1.80  per  bale,  the 
projected  operating  reserve  would  be 
46.806  percent.  The  Act  specifies  that 
the  Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.80 
must  be  reduced  by  50  cents  per  bale, 
to  $1.30  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
would  establish  the  1998  season  fee  at 
$1.30  per  bale. 

Accordingly,  §  28.909,  paragraph  (b) 
will  be  revised  to  reflect  the  reduction 
in  the  HVI  classification  fees. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 
a  five  cent  per  bale  discount  will 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909  (c). 

Growers  or  their  designated  agents 
requesting  classification  data  provided 
on  computer  punched  cards  will  be 
charged  a  fee  of  10  cents  per  card  to 
reflect  the  costs  of  providing  this 
service.  Requests  for  punch  card 
classification  data  represent  only  2.6 
percent  of  the  total  bales  classed.  This 
change  will  be  reflected  in  §  28.910  (a). 
Growers  or  their  designated  agents 
receiving  classification  data  by  methods 
other  than  computer  punched  cards  will 
continue  to  incur  no  additional  fees  if 
only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
will  remain  at  five  cents  per  bale,  and 
it  will  be  applicable  even  if  the  same 
method  was  requested.  However,  if 
computer  punched  cards  were 
requested,  a  fee  of  ten  cents  per  card 
would  be  charged.  The  fee  in  §  28.910 
(b)  for  an  owner  receiving  classification 
data  from  the  central  database  will 
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remain  at  five  cents  per  bale,  and  the 
minimum  charge  of  $5.00  for  services 
provided  per  monthly  billing  period 
will  remain  the  same.  The  provisions  of 
§  28.910  (c)  concerning  the  fee  for  new 
classification  memoranda  issued  from 
the  central  database  for  the  business 
convenience  of  an  owner  without 
reclassification  of  the  cotton  will  remain 
the  same. 

The  fee  for  review  classification  in 
§28.911  will  be  reduced  from  $1.40  per 
bale  to  $1.30  per  bale. 

The  fee  for  returning  samples  after 
classification  in  §  28.911  will  remain  at 
40  cents  per  sample. 

Finally,  the  authority  citation  for 
Subpart  D  of  Part  28  was  revised  at  61 
FR  19512.  This  action  would  correct 
that  revision  by  specifying  Subpart  D 
rather  than  a  reference  to  Part  28  in  its 
entirety.  ; 

List  of  Subjects'in  7  CFR  Part  28 

Administrative  practice  and 
procedure,  Cotton,  Cotton  samples. 
Grades,  Market  news.  Reporting  and 
recordkeeping  requirements,  Standards, 
Staples.  Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  amended  as 
follows: 

PART  28— {AMENDED] 

1.  The  authority  citation  for  part  28, 
subpart  D,  is  revised  to  read  as  follows: 

Autbority:  7  U.S.C.  471-476. 

2.  In  §  28.909,  paragraph  (b)  is  revised 
to  read  as  follows:  -  % 

128.909  Costs. 

•  *         •         •         • 

(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.30  per  bale. 

*  •        •        •        • 

3.  In  §  28.910,  paragraph  (a)  is  revised 
to  read  as  follows: 

1 28.91 0  Ctasstflcstion  of  samptss  and 
Issuance  of  classiflcatton  data 

(a)  (1)  The  samples  submitted  as 
provided  in  the  subpart  shall  be 
classified  by  employees  of  the  Division 
and  classification  memoranda  showing 
the  official  quality  determination  of 
each  sample  according  to  the  official 
cotton  standards  of  the  United  States 
shall  be  issued  by  any  one  of  the 
following  methods  at  no  additional 
charge: 

(i)  Computer  diskettes, 

(ii)  Computer  tapes,  or 

(iii)  Telecommunications,  with  all 
long  distance  telephone  line  charges 
paid  by  the  receiver  of  data. 

(2)  When  an  additional  copy  of  the 
classification  memorandum  is  issued  by 


any  method  listed  in  paragraph  (a)(1), 
there  will  be  a  charge  of  five  cents  per 
bale.  If  provided  as  an  additional 
method  of  data  transfer,  the  minimum 
fee  for  each  tape  or  diskette  issued  shall 
be  $10.00. 

(3)  Upon  request,  computer  punch 
cards  may  be  issued.  The  fee  for  this 
service  shall  be  10  cents  per  card. 

4.  In  §  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  28.91 1    Review  classification, 
(a)  *  *  *  The  fee  for  review 
classification  is  $1.30  per  bale. 

•        •        •        •        * 

Dated:  June  16, 1998. 
Enrique  E.  Figueroa, 
Administrator,  Agricultural  Marketing 
Service. 
IFR  Doc.  98-16376  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 


7  CFR  Parts  997  and  998 

[Docket  Nos.  FV97-997-1  RR  snd  FV97- 
998-1  RRl 

Peanuts  Marfcatad  in  the  United  States; 
Relaxation  of  Handling  Regulations 

agency:  Agricultural  Marketing  Service 

(AMS),  USD  A. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  with  modifications,  the 
provisions  of  an  interim  final  rule  (IFR) 
that  relaxed  for  1997  and  subsequent 
crop  peanuts,  several  provisions 
regulating  the  handling  of  domestically 
produced  peanuts  marketed  in  the 
United  States.  This  finalization 
continues  the  IFR's  improved  efficiency 
and  reduced  program  costs  resulting  in 
a  similar  reduction  in  assessments 
charged  Agreement  signer  and  non- 
signer  handlers. 
EFFECTIVE  DATE:  )une  19.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  J.  Kelhart  or  Jim  Wendland, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  P.O.  Box  96456,  room 
2525-S.  Washington,  D.C.  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  P.O.  Box  96456.  room 


2525-S.  Washington.  D.C.  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  146  (Agreement)(7  CFR  part  998) 
and  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act."  The  Agreement  and  the 
regulations  issued  thereunder  and  the 
non-signatory  peanut  handler 
regulations  (7  CFR  part  997)  regulate  the 
quality  of  domestically  produced 
peanuts. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  vsrill 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Following  explanation  of  each  change 
to  the  Agreement's  regulation,  the 
corresponding  change  to  the  non- 
signatory  handlers'  regulation  is 
discussed.  <     » 

Incoming  Regulations 

Farmers  Stock  Storage  and  Handling 
Facilities 

The  Peanut  Administrative 
Committee  (Committee)  recommended 
amending  §  998.100  Incoming  quality 
regulation  for  1996  and  subsequent  crop 
peanuts  by  removing  paragraph  (g) 
Farmers  Stock  Storage  and  Handling 
Facilities  which  previously  regulated 
the  condition  of  such  facilities  and 
authorized  Committee  inspection.  The 
Committee  recommended  the  change  to 
save  approximately  $450,000.  by 
eliminating  the  positions  of  the  seven 
fieldmen  whose  specified  duties 
through  the  1996  crop  year  included 
spending  an  estimated  60-65  percent  of 
their  time  inspecting  and  approving 
such  facilities.  The  vote  was  17  "For" 
and  1  "Against",  with  the  dissenting 
voter  contending  that  the  fieldmen  were 
providing  valuable  services,  their 
positions  should  not  be  eliminated,  and 
that  inspection  and  approval  of  such 
facilities  by  the  Committee  staff  were 
important.  Handlers  contended  they 
were  already  paying  their  own 
employees  to  do  facilities  inspections 
and  the  cost  of  such  duplication  of  effort 
needed  to  be  eliminated  and  the 
Department  issued  the  change.  Also, 
this  cost-cutting  has  not  adversely 
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affected  quality  since  peanuts  must  still 
meet  the  Outgoing  Quality  Regulation. 

Elimination  of  tne  regulatory 
provision  has  allowed  the  Committee  to 
reduce  its  non-headquarters  staff  from 
seven  to  one  compliance  officer  in  each 
of  the  three  production  areas  and  reduce 
the  current  "fieldmen"  staffing  costs  to 
zero.  The  compliance  officers  are 
conducting  compliance  audits  of 
Agreement  signers  similar  to  AMS 
approved  non-signer  program 
compliance  plan  procedures,  where 
XmS  Compliance  Staff  auditors  check 
non-signers'  records.  A  revised  1997-98 
compliance  plan  firom  the  Committee 
includes  these  new  procedures.  AMS 
believes  thisAvill  continue  to  assure 
compliance  under  the  Agreement. 

The  non-signer  regulation  contains  no 
similar  requirements  for  inspection  and 
approval  of  such  facilities,  so  no  change 
is  needed  to  it. 

Outgoing  Regulations 

The  Committee  unanimously 
recommended  that  §  998.200(a)  be 
amended  to  provide  that  minimum 
grade  requirements  for  lots  of  "splits" 
(the  separated  halves  of  p>eanut  kernels) 
be  modified  to  correspond  with  "United 
States  Standards  For  Grades  Of:  (1) 
Cleaned  Virginia  Type  Peanuts  In  The 
Shell;  or  (2)  Shelled  Runner  Type 
Peanuts;  or  (3)  Shelled  Spanish  Type 
Peanuts;  or  (4)  Shelled  Virginia  Type 
Peanuts"  (7  CFR  part  51:  Sections 
51.1235-1242;  51.2710-2721;  51.2730- 
2741;  and  51.2750-2763,  respectively). 
The  increase  to  2.00  percent  from  the 
prior  1.50  percent  for  unshelled  peanuts 
and  damaged  kernels  was  needed  to 
provide  consistency  with  the  grade 
standards.  Under  the  former  regulation, 
a  handler  could  have  had  a  lot  of 
peanuts  which  met  U.S.  Grade 
Standards  for  U.S.  Splits,  but  failed  to 
meet  Agreement  requirements  for  edible 
quality.  It  was  initially  expected  that 
this  change  might  reduce  the  number  of 
lots  needing  remilling  to  meet  outgoing 
quality  requirements  by  less  than  10 
percent  if  it  was  an  average  year.  But  the 
1997  crop  has  been  stressed  by  drought 
conditions  and  the  industry  in  virtually 
all  peanut  producing  States  has 
expressed  having  some  problems  with 
quality.  Thus,  this  change  is  now 
expected  to  reduce  handlers'  need  to 
remill  by  more  than  10  percent  during 
the  1997  crop  year,  saving  an  estimated 
$30  on  each  ton  not  needing  to  be 
remilled. 

The  only  comment  received 
conceming^he  IFR,  filed  by  the 
Committee,  dealt  with  §  998.200(a).  The 
Committee  urged  that  portions  of  Table 
2  INDEMNfflABLE  GRADES,  which 
had  been  removed  by  the  IFR,  be 


restored  by  adding  them  to  the 
MAXIMUM  LIMITATIONS  table.  The 
IFR  modification  inadvertently 
eliminated  all  nine  of  the 
INDEMNIFIABLE  GRADE  categories. 
The  Committee  said  its  intent  was  to 
cause  all  edible  grade  categories  of 
peanuts  to  be  eligible  for 
iiMemnification,  not  to  eliminate  any 
grade  categories.  Three  of  the  grade 
categories — Runner  with  splits,  Virginia 
with  splits,  and  Spanish  and  Valencia 
with  splits — are  not  included  in  the  U.S. 
grade  standards  for  peanuts.  "Runner 
'  with  splits"  exists  under  the  American 
Peanut  Shellers  Association's 
specifications  but  not  the  other 
categories.  Therefore,  the  three  not 
included  in'  the  grade  standards  need  to 
be  restored,  for  convenient  use  by  the 
peanut  industry,  since  such  peanuts  still 
have  a  domestic  market  niche.  Federal 
Government  Commodity  Procurement 
Program,  Farm  Service  Agency's 
Commodity  Operations  Division  and 
many  commercial  firms  had  used  these 
grade  categories  in  contract 
specifications  to  purchase  such  peanuts. 
Also,  to  be  consistent  with  the  other 
maximum  tolerances  in  the  "Unshelled 
peanuts  and  damaged  kernels"  column 
and  the  "Unshelled  peanuts  and 
damaged  kernels  and  minor  defects" 
column,  the  percentage  tolerances  for 
the  three  restored  categories  need  to  be 
relaxed  to  1.50  p)ercent  from  1.25  and  to 
2.50  percent  from  2.00,  respectively. 
Therefore,  the  three  "*  •  *  with  splits" 
type  and  grade  categories  and  their 
relaxed  tolerances  need  to  be 
incorporated  into  the  MAXIMUM 
LIMITATION  table  in  §  998.200(a)  and 
§  997.30(a).  This  simplifies  grade 
requirements  by  having  only  one  set  of 
quality  requirements  for  human 
consumption  use.  The  Department 
agrees  with  the  comment  and  includes 
the  changes  in  this  finalization  of  the 
IFR.  This  relaxation  in  tolerances  will 
reduce  the  number  of  lots  that  need  to 
be  reconditioned  to  meet  outgoing 
quality  requirements.  This  will  save 
signer  handlers  reconditioning  and 
storage  costs. 

Similar  changes  are  made  to  the 
corresponding  §  997.30(a)  of  the  non- 
signer  regulation,  with  proportional 
savings  on  such  handlers'  much  smaller 
volume. 

The  Committee  unanimously 
recommendedjhat  §  998.200(h)(1)  be 
amended  Tit  allow  lots  of  peanuts  which 
fail  edible  quality  requirements,  due  to 
excessive  fall  through,  to  be  custom 
blanched.  However,  such  lots  will  have 
to  be  certified  as  meeting  minimum  "fall 
through"  requirements  after  blanching. 
This  finalization  continues  the 
elimination  of  the  former  requirement 


that  prior  to  movement  of  such  peanuts, 
handlers  had  to  submit  a  form  to  the 
Committee  and  receive  authorization  for 
movement  and  blanching  of  each  such 
lot. 

Section  997.40(d)  of  the  non-signer 
regulation  currently  does  not  require 
such  handlers  to  submit  a  request  to  the 
Department  and  receive  authorization 
for  movement  and  blanching  of  each 
such  lot.  Therefore,  no  similar  change  to 
that  provision  is  needed.  However,  this 
finalization  continues  the  IFR's 
amendment  which  added  "fall  through" 
to  the  category  of  items  allowed  in  the 
first  and  third  sentences. 

The  Committee  also  unanimously 
recommended  a  further  change  to 
paragraph  (h),  specifically  that 
subparagraphs  (n)(l)  and  (h)(2)  be 
further  amended  to  provide  that  reject 
'peanuts  may  be  placed  in  suitable 
containers  acceptable  to  the  Committee. 
"The  current  requirement  specifies 
"bagged",  which  refers  to  the  older 
standard-sized  burlap  bags,  which  hold 
approximately  110  pounds.  It  does  not 
include  the  many  newer  and  more 
efficient  containers  which  are  easier  to 
handle  such  as  tote  bags,  corrugated 
containers  (including  those  with 
capacities  of  over  a  ton).  Super  Sacks, 
and  other  various  company  containers 
used  by  individual  peanut  product 
manufacturers.  This  finalization  will 
continue  the  IFR's  change  which 
allowed  handlers  to  use  more  efficient 
containers  or  those  desired  by  their 
customers.  For  purposes  of  this 
provision,  most  any  container  that 
handlers  use  will  be  considered  ^ 

suitable.  4  ''S^^ 

Section  997.40(c)  of  the  non-sigiTesafe- 
regulation  previously  provided  for  "\n 
bulk  or  bags  or  other  suitable 
containers."  This  finalization  continues 
the  IFR's  change  to  make  it  consistent 
with  the  Agreement's  amended 
regulation,  by  removing  the  words  "in 
bulk  or."  The  same  applies  to 
paragraphs  (d)  and  (e)  which  were 
amended  by  removing  the  word 
"bagged"  and  replacing  it  with  the 
words  "placed  in  suitable  containers." 

The  Committee  also  unanimously 
recommended  that  §  998.200  Outgoing 
quality  regulation  and  §  998.300  Terms 
and  conditions  of  indemnification 
*  *   •  be  amended  to  make  all  lots  of 
edible  quality  peanuts  indemnifiable, 
for  freight  reimbursement,  when 
rejected  on  appeal  after  being  certified 
"negative"  as  to  aflatoxin.  This 
finalization  continues  the  IFR's  changes 
to  provisions  specified  in  §998.300, 
making  product  claim  lots  of  edible 
quality  peanuts  also  indemnifiable.  This 
involves  lots  where  a  handler  sustained 
a  loss  as  a  result  of  a  buyer  withholding 
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from  human  consumption  any  or  ail  of 
the  product  made  frt)m  a  lot  of  peanuts 
which  had  been  determined  to  be 
unwholesome  due  to  aflatoxin  after 
such  lot  had  originally  been  certified 
"negative"  as  to  aflatoxin.  This  change 
provided  consistency  by  treating  all 
edible  quality  peanuts  equally,  whether 
appeal  claims  or  product  claims. 
Although  these  changes  have  further 
reduced  costs  and  promoted  uniformity 
in  the  handling  of  indemnification  of  all 
edible  quality  peanuts,  there  is  no  way 
to  accurately  quantify  how  much  these 
reductions  have  been,  because  the 
savings  are  different  for  each  handler. 
However,  the  total  savings  are  expected 
to  be  a  minor  fraction  of  the  projected 
approximately  $350,000  total  1997  crop 
indemnification  costs. 

The  non-signer  enabling  legislation 
does  not  provide  authority  for 
indemnification.  Therefore,  no  similar 
change  was  needed  in  the  non-signer 
regulation. 

The  Committee  further  unanimously 
recommended  that  §  998.200(h)(3)  be 
amended  to  provide  that  peanuts  which 
have  been  certified  as  meeting 
minimum  grade  requirements  specified 
in  §  998.200(a)(1).  but  fail  to  meet 
requirements  for  aflatoxin,  may  be 
roasted  while  being  blanched  prior  to 
being  certified  as  meeting  the  aflatoxin 
requirements.  After  roasting,  such 
peanuts  must  be  sampled  and  assayed 
for  aflatoxin  content  but  do  not  have  to 
be  re-sampled  and  analyzed  for  grade 
again.  This  simplified  process  was 
recommended  by  the  Committee  and 
issued  in  the  IFR  by  the  Department. 
Prior  to  the  IFR,  such  blanched  peanuts, 
after  certification,  were  often  returned  to 
the  blancher  for  additional  heating.  This 
finalization  continues  the  IFR's 
favorable  effects  of  not  having  to  remove 
the  blanched  peanuts  short  of  the 
complete  roasting  process  for  sampling 
and  aflatoxin  analysis,  and  then  running 
them  back  through  the  blancher  again. 
This  added  costs  to  the  roasting  process 
and  usually  causedadditional. 
unintentional  damage  due  to  the  extra 
handling  of  the  kernels.  Also,  the 
roasting  enhances  the  blanching  efforts 
to  eliminate  aflatoxin.  thus  improving 
the  wholesomeness.  quality  and  value  of 
such  shelled  peanuts.  The  savings 
involved  in  blanching  and  roasting  in 
one  step  may  often  outweigh  the 
approximately  $40  per  hour  costs  of 
having  an  inspector  present  during  this 
process  to  maintain  needed  positive  lot 
identification.  Any  residual  peanuts, 
excluding  skins  and  hearts,  resulting 
from  this  roasting  process,  must  be  red 
tagged  and  disposed  of  to  inedible 
peanut  outlets.  The  same  factors  apply 


to  §  997.40(d)  of  the  non-signer 
regulation. 

This  finalization  continues  the  IFR's 
provision  that  unchanged  portions  of 
the  incoming  and  outgoing  regulations 
that  were  in  effect  for  1996  and 
subsequent  crop  peanuts  will  remain  in 
effect  for  1997  and  subsequent  crop 
peanuts. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  January  16, 1998  (63  FR 
2846).  A  60-day  comment  period,  which 
ended  on  March  17, 1998,  was  provided 
to  allow  interested  persons  to  respond 
to  the  interim  final  rule.  One  comment 
was  received  during  the  comment 
period.  That  comment  was  discussed 
earlier  in  this  document,  as  a  part  of  the 
discussion  of  changes  in  the  regulations. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  fiexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  the  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  agreements  and  orders  issued 
pursuant  to  the  Act,  and  the  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  27  signatory 
and  30  non-signatory  peanut  handlers 
who  are  currently  subject  to  regulations 
under  the  Agreement  and  non-signer 
program  respectively  and  approximately 
25.000  commercial  peanut  producers  in 
the  16-State  production  area.  Small 
agricultural  service  firms,  which 
include  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  Approximately  25 
percent  of  the  signatory  handlers, 
virtually  all  of  the  non-signers,  and  most 
of  the  producers  may  be  classified  as 
small  entities.  This  action  will  be 
favorable  to  the  industry  by  tending  to 
improve  efficiency,  reduce  costs,  and 
increase  returns. 

This  finalization  will  continue  the 
IFR's  relaxations  to  handling  regulations 
by  simplifying  requirements;  thus, 
enabUng  handlers,  both  large  and  small. 


to  cut  costs  and  more  efficiently  handle 
their  peanut  supplies,  without 
jeopardizing  safeguard  requirements  in 
the  current  regulations. 
The  relaxations  included: 

1.  The  elimination  of  the  requirement 
for  inspection  and  approval  of  farmers 
stock  storage  and  handling  facilities  has 
saved  approximately  $450,000  by 
eliminating  the  positions  of  the  seven 
fieldmen,  who  had  performed  this 
activity  through  last  crop  year.  Handlers 
contended  they  were  already  paying 
their  own  employees  to  do  this  and  that 
the  duplicate  cost  should  be  eliminated; 

2.  Relaxing  the  minimum  grade 
requirements  for  "splits"  to  correspond 
with  U.S.  grade  standards  will  likely 
reduce  the  number  of  lots  which  need 
to  be  remilled  during  the  1997  crop  by 
10  percent,  due  to  stressed  growing 
conditions  in  virtually  all  areas.  This 
should  result  in  significant  reductions 
in  handlers'  costs; 

3.  Another  IFR  relaxation  provided 
that  all  lots  of  edible  quality  peanuts, 
whether  appeal  claims  or  product 
claims,  are  eligible  for  Agreement  signer 
handlers'  indemnification  benefits. 
Thus,  such  handlers  with  product  claim 
lots  are  also  eligible  for  reimbursement 
of  most  transportation  expenses  on  such 
lots.  Such  additional  reimbursement 
was  not  publicly  quantified  by  the 
Committee,  but  is  a  minor  portion  of  its 
projected  $350,000  total  1997  crop 
jndemnification  costs; 

4.  The  IFR's  relaxed  provision  to 
allow  lots  which  fail  edible  quality 
requirements,  due  to  excessive  fall 
through,  to  be  custom  blanched 
eliminates  the  previous  requirement 
that  handlers  had  to  submit  a  form  to 
the  Committee  and  receive 
authorization  for  movement  and 
blanching  of  each  such  lot.  This 
relaxation  has  eliminated  uimecessary 
paperwork  and  saved  time  for  all 
affected  handlers; 

5.  Relaxing  the  previous  requirement 
that  peanuts  be  "bagged"  (i.e..  placed 
only  in  older  standard-size  burlap  bags 
holding  approximately  110  pounds)  by 
allowing  the  use  of  suitable  containers, 
which  permits  use  of  the  many  newer 
and  more  efficient  containers  or  those 
desired  by  handlers'  customers;  and 

6.  Another  relaxation  allowed  peanuts 
which  had  been  certified  as  meeting  the 
minimum  grade  requirements,  but  failed 
to  meet  requirements  for  aflatoxin,  to  be 
roasted  while  being  blanched  prior  to 
being  certified  as  meeting  the  aflatoxin 
requirements.  This  simplified  process 
eliminated  running  such  peanuts  back 
through  the  blancher  again  for  roasting, 
which  doubled  the  processing  costs  and 
tended  to  lower  the  peanuts'  quality  and 
value  by  causing  additional  damage  to 
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them.^Such  savings  may  outweigh  the 
approximately  $40  per  hour  expense  of 
having  an  inspector  present  to  maintain 
needed  positive  lot  identification. 

The  IFR's  relaxed  requirements  have 
significantly  improved  efficiency  and 
enabled  the  Committee  to  cut  in  half  its 
1997  crop  year  administrative  budget 
and  assessment  rate  charged  Agreement 
signer  and  non-signer  handlers  to 
finance  their  respective  programs.  The 
rate  of  assessment  for  the  1996  crop  year 
was  SO. 70  per  net  ton  of  assessable 
peanuts.  The  rate  for  the  1997  crop  year 
was  reduced  to  $0.35  per  net  ton  by  an 
earlier  rulemaking  action, 'as  published 
in  the  September  17,  1997,  issue  of  the 
Federal  Register  (62  FR  48749).  This    ' 
lower  rate  saved  regulated  domestic 
handlers  approximately  $500,000  in 
administrative  assessment  costs  which, 
to  a  great  extent,  was  made  possible  by 
the  [FR's  relaxation  actions. 

The  finahzation  continues  the  IFR's 
specifics  of  each  change  and  why  they 
tended  to  increase  returns  to  handlers, 
which  we're  covered  in  detail  near  the 
begiiming  of  this  rule  under  the 
discussion  starting  with  "Incoming 
regulation.,.  '  These  IFR  changes  relaxed 
requirements  on  regulated  domestic 
peanut  handlers,  improved  their 
efficiency  and  cut  costs,  and  benefitted 
the  peanut  industry,  manufecturers,  and 
consumers,  while  still  assuring  the 
quality  of  all  peanuts  in  domestic 
human  consumption  markets. 

As  with  all  Federal  marketing 
agrftement  and  order  programs,  reports 
and  forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors.  Consistent  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
the  Committee  unanimously 
recommended  greatly  reducing 
reporting  and  recordkeeping 
requirements  on  both  large  and  small 
peanut  handlers  regulated  under  the 
Agreement.  It  has  elinynated  20  of  the 
21  Committee  forms  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  that  might 
accompany  peanut  shipments,  to  only 
require  the  use  of  the  Form  PAC-1.  The 
PAC-1  is  mailed  to  handlers  on  a 
monthly  basis  and  is  used  to  report 
receipts  and  acquisitions  of  farmers 
stock  peanuts  and  to  remit  assessments. 
It  is  estimated  that  this  has  eliminated 
95  percent  (or  about  2,291  hours  and 
assuming  $10  per  hour,  saving 
respondents  nearly  $23,000  in  costs)  of 
the  previous  estimated  2.417  hours  of 
total  reporting  burden  on  Agreement 
signers,  including  small  businesses,  and 
a  proportional  reduction  in  non-signers' 
smaller  reporting  burdens.  A  notice  of 
the  proposed  revision  was  published  in 


the  July  31. 1997,  issue  of  the  Federal 
Register  (62  FR  41021).  Sixty  days  were 
allowed  for  comments.  One  comment 
was  received,  from  the  American  Peanut 
Shellers  Association,  supporting  the 
reduced  burdens.  This  information 
collection  package  was  approved  by  the 
OMB  under  OMB  Control  No.  0581- 
0067. 

In  addition,  the  Department  has  not 
identified  any  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
finalization.     ^ 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
peanut  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  the 
Committee's  deliberations.  Like  all 
Committee  meetings,  the  April  29-30, 
1997,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  their  views  on  the  issues. 
The  18-member  Conunittee  is  composed 
of  an  equal  number  of  peanut  handlers 
and  producers,  the  majority  of  whom 
are  small  entities. 

Also,  the  Committee  has  a  number  of 
appointed  subcommittees  to  review 
certain  issues  and  make 
recommendations  to  the  Committee. 
The  Committee's  Regulations, 
Indemnification  and  Quahty 
Subcommittee  and  "New  Concept" 
Subcommittee  met  on  January  28,  1997, 
and  discussed  these  issues  in  detail.  On 
March  25, 1997,  the  Committee  held  an 
informational  meeting  to  bear  a 
presentation  by  the  National  Peanut 
Council's  Peanut  Industry  Revitalization 
Project  Steering  Committee  and  discuss 
the  issues  and  then  take  back  to  discuss 
with  their  industry  peers,  before  voting 
on  those  issues  at  the  April  Committee 
meeting.  The  Committee's 
Administrative  Budget  Subcommittee 
also  met  March  25. 1997.  to  discuss 
budget  recommendations.  All  of  these 
meetings  were  public  meetings  and  both 
large  and  small  entities  were  able  to 
participate  and  express  their  views. 

An  oDjective  of  the  two  domestic 
programs  is  totensure  that  only  high 
quality  and  wholesome  peanuts  enter 
human  consiunption  markets  in  the 
United  States.  About  half  of  the 
domestic  commercial  handlers, 
handling  approximately  95  percent  of 
the  crop  volume,  have  signed  the 
Agreement.  The  other  half  are  non- 
signatory  handlers  handling  the 
remaining  5  percent  of  the  domestic 
production. 

^  Under  these  regulations,  farmers  stock 
peanuts  with  visible  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  inedible 
uses.  Each  lot  of  milled  peanuts  must  be 
sampled  and  the  samples  chemically 


analyzed  for  aflatoxin  content.  Costs  to 
administer  the  Agreement  and  to 
reimburse  the  Department  for  oversight 
of  the  non-signatory  program  are  paid 
by  an  administrative  assessment  levied 
on  handlers  in  the  respective  programs. 

The  18-member  Committee,  which  is 
composed  of  an  equal  number  of  peanut 
producers  and  handlers,  meets  at  least 
annually  to  review  the  Agreement's 
rules  and  regulations,  which  are 
effective  on  a  continuous  basis  from  one 
crop  year  to  the  next  which  begins  July 
1 .  Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  evaluates  Committee 
recommendations,  as  well  as 
information  from  other  sources,  prior  to 
making  any  recommended  changes  to 
the  regulations  under  the  Agreement. 

Section  608b  of  the  Act  was  amended 
in  1989  to  require  that  all  peanuts 
handled  by  persons  who  have  not 
entered  into  the  Agreement  (non- 
signers)  be  subject  to  the  same  quality 
and  inspection  requirenients  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  Section  608b  was 
further  amended  in  1993  to  impose 
similar  requirements  regarding 
administrative  assessments.  The  non- 
signatory  handler  regulations  have  been 
amended  severtl  times  thereafter  and 
arepublished  in  7  CFR  part  997. 

Tnus,  the  Committee's  recommended 
changes  to  the  Agreement  signers' 
regulations,  as  finalized  in  this  rule,  also 
are  finalized  for  the  non-signers' 
regulations.  This  finalization  of  an  IFR 
identifies  the  corresponding  change  to 
the  non-signers'  regulations  for  each 
change  to  the  Anvement  regulations. 

According  to  me  Committee,  the 
domestic  peanut  industry  has  been 
undergoing  a  period  of  great  change. 
The  Committee  bases  its  view,  in  part, 
on  findings  in  a  recent  study  entitled 
"United  States  Peanut  Industry 
Revitalization  Project"  developed  by  the 
National  Peanut  Council  and  the 
Department's  Agricultural  Research 
Service  (May  1996). 

According  to  that  study,  the  U.S. 
peanut  industry  has  been  in  a  period  of 
dramatic  economic  decUne  since  1991 
because:  (1)  Per  capita  peanut 
consumption  has  steadily  declined  a 
total  of  11  percent;  (2)  harvested  acreage 
has  declined  25  percent;  (3)  production 
has  declined  30  percent  and  farm  value 
dropped  29  percent;  and  (4)  imports  of 
peanuts  and  peanut  products  have 
increased  from  insignificant  quantities 
to  48,736  raw  farmer  stock  tons  in  1995. 
and  to  $5,536  in  1996. 

That  study  points  to  recent  increases 
in  the  duty-free  import  quota  for  raw 
peanuts  due  to  the  North  American 
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Trade  Agreement  (NAFTA)  and  the 
Uruguay  Round  Agreements  under  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT).  Under  Section  22  import  quota 
provisions,  the  volume  of  U.S.  peanut 
imports  had  been  limited  to  about  2.3 
miUion  pounds,  in-shell  basis,  annually. 
Thus,  imports  have  historically 
represented  about  one-tenth  of  1  percent 
of  U.S.  food  use  of  peanuts.  Under 
NAFTA,  Mexico  has  been  granted  a 
minimum  access  level  for  duty-free 
entry  of  peanuts  of  about  10  million 
pounds,  in-shell  basis.  This  level  will 
increase  about  3  percent  annually 
through  2008,  when  quantitative  limits 
will  cease.  Mexico's  1998  duty-free 
quota  will  total  8.4  million  pounds. 
Under  GATT,  the  1997  quota  was  86.8 
million  pounds,  has  increased  to  96.8 
million  pounds  (Argentina  81.3  &  all 
other  15.5)  in  1998,  and  can  grow  to 
about  125- million  pounds  in  the  year 
2000. 

The  study  also  projects  that  farm 
production  costs  and  revenue  will  be 
equal  by  the  year  2000,  as  will  handler 
costs  and  revenue,  leaving  no  profit. 

In  addition,  the  modification  of  the 
Federal  farm  peanut  poundage  quota 
regulations  implemented  under  the 
Agricultural  Market  Transition  Act  of 
1996  (1996  Act)  has  resulted  in  the 
domestic  industry  undergoing 
significant  changes  scheduled  to 
continue  through  the  year  2002.  The 
peanut  support  price  has  been  reduced 
ft-om  $670  per  ton  in  1995  to  $610  per 
ton  through  2002.  The  USDA's  Farm 
Service  Agency  final  rule  implementing 
the  Act  was  published  May  9,  1997,  (62 
FR  25433).  That  rule  indicates  that 
economic  impacts  of  the  1996  Act 
include  expected  reductions  in 
domestic  peanut  producers'  revenue  of 
$1.25  billion  from  1996  through  2002. 
Quota  lease  holders  could  absorb  a  loss 
of  about  $40  million  annually  because 
of  reduced  leasing  rates  due  to  the  lower 
peanut  price  support.  Also,  capitalized 
value  of  quotas  could  decline  $200  to 
$300  million,  thus  reducing  land  values 
and  the  tax  base  of  rural  communities. 

The  Committee  agrees  that  all  of  these 
factors  combined  show  that  the 
domestic  peanut  industry  is  in  decline 
and  that  the  outlook  is  not  expected  to 
change  without  some  positive 
intervention  by  the  industry. 

World  supply  and  demand  are  less 
important  for  peanuts  than  most  U.S. 
farm  commodities.  Much  of  the  world 
peanut  production  is  for  non-food  uses, 
although  production  for  food  use  might 
increase  a  little  if  there  were  no  U.S. 
import  restrictions.  Also,  import  quotas, 
though  increased  recently,  still  are  set  at 
•  relatively  low  levels. 


Etomestic  peanut  production  in  1996 
was  approximately  3.66  billion  pounds, 
with  a  farm  value  of  slightly  under  $1 
billion.  The  Department  reports  U.S. 
peanut  production  in  1997  totaled  3.54 
billion  pounds,  down  3  percent  from  the 
1996  crop.  Harvested  acreage  for  1997 
was  1.41  million  acres,  up  2  percent 
from  1996.  USDA  estimates  that  acreage 
will  increase  by  3  percent  in  1998.  The 
U.S.  yield  per  harvested  acre  for  1997 
averaged  2,507  pounds,  down  146 
pounds  from  1996.  The  1997  marketing 
year  average  price  received  by  farmers 
for  peanuts  is  26.4  cents  per  pound, 
down  1.7  cents  from  1996.  The  value  of 
peanut  production  for  the  1997  crop  is 
reported  as  $932  milhon.  dowTi  9 
percent  from  a  year  earlier. 

Production  is  expected  to  gradually 
increase  to  the  year  2002  because 
.domestic  food  use  is  projected  to  rise 
abo«rt*1.5  percent  annually.  Imports  are 
expected  to  remain  at  a  relatively  small 
percentage  of  total  U.S.  peanut  use. 
Estimated  exports  of  750  million 
pounds  in  Marketing  Year  (MY)  1997 
are  below  the  average  for  the  prior  3 
years,  but  are  11  percent  more  than  a 
year  earlier.  Peanut  oil  prices  are 
expected  to  average  about  38  cents  a 
pound  of  oil  in  MY  1997,  6  percent 
lower  than  MY  1996  as  vegetable  oil 
supplies  return  to  more  normal  levels. 
Peanut  meal  prices  for  MY  1997  are 
expected  to  decline  to  $175  a  ton.  dovm 
25  percent  from  MY  1996  because  of 
laraer  soybean  meal  supplies. 

The  28.5  cents  per  pound  season 
average  price  of  farmer  stock  peanuts  for 
MY  1997  was  the  lowest  price  of  the  last 
two  years  and  reflects  the  adjustment  to 
the  reduced  quota  support  level  and  an 
unexpected  change  in  the  proportions  of 
quota  and  additionals  in  1997 
production.  Average  prices  to  growers 
are  expected  to  increase,  but  will  remain 
below  1995  prices  because  of  the  lower 
quota  price  support  level.  The  value  of 
farm  production  is  expected  to 
gradually  rise  and  surpass  that  of  1995 
by  2000/01. 

The  IFR  changes  of  the  Agreement's 
Incoming  and  Outgoing  regulations  for 
1997  and  subsequent  crop  peanuts  being 
finalized  in  this  rule  were 
recommended  by  the  Committee  at  its 
April  29-30. 1997,  pubUc  meeting. 

Alternative  Actions  Considered 

Although  the  Committee  could  have 
recommended  no  changes  or  less 
changes  to  the  current  regulations,  it 
unanimously  concluded  that  those  were 
not  satisfactory  solutions.  It  believes 
that  all  possible  simplification  and  cost- 
cutting  should  be  done  and  that  these 
regulations  should  focus  more  on 
outgoing  quaUty  and  less  on  the  shelling 


and  milling  processes  necessary  to  meet 
the  outgoing,  hiunan  consumption 
requirements.  Newer,  high  technology 
milling  and  blanching  equipment  enable 
handlers  to  recondition  faiUng  peanut 
lots  that  could  not  have  been 
economically  reconditioned  when  the 
regulations  were  first  promulgated. 
Therefore,  it  is  no  longer  necessary  to 
impose  restrictions  that  hinder  the 
efficiency  of  handling  operations  and 
result  in  the  loss  of  potentially  good 
quality  peanuts.  Thus,  the  Committee 
believes  this  finalization  will  tend  to 
improve  the  returns  to  growers  and 
handlers,  while  still  maintaining 
consumer  safeguard  provisions  in  the 
current  domestic  regulations,  because 
all  peanuts  intended  for  human 
consumption  must  still  be  inspected 
and  certified  acceptable  for  such  use. 

After  review  of  the  recommendations 
and  comment  of  the  Committee,  the         ' 
Department  concurs  that  this 
finalization  of  the  changes  will  tend  to 
improve  returns  to  the  industry  and  be 
in  the  public  interest.  Expected  benefits 
of  the  changes  were  covered  in  the 
previous  discussion  of  each  individual 
change. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  0MB  and  have  been  assigned  OMB 
Nos.  0581-0067  (for  Agreement  signers) 
and  0581-0163  (for  non-signers). 

One  comment  concerning  the  IFR  was 
received  during  the  60-day  comment 
period.  That  comment  was  discussed 
earlier  in  this  document,  as  a  part  of  the 
discussion  of  changes  in  the  regulations. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendations  and 
comment,  and  other  information,  it  is 
found  that  finalizing  the  IFR  with 
changes,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  final  rule 
adopts  with  appropriate  changes  the 
provisions  of  the  interim  final  rule; 
based  upon  a  comment  received,  the 
provisions  of  the  interim  final  rule  have 
been  modified;  .his  rule  relaxes  several 
provisions  of  the  regulations;  and  the 
end  of  the  1997-98  crop  year  is  June  30. 
1998. 


^ 
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List  of  Subiects 

7  CFR  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  998 

Marketing  agreements,  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  parts  997  and  998 


which  was  published  in  the  Federal 
Register  at  63  FR  2846  on  January  16, 
1998,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1.  Thfe'authority  citation  for  7  CFR 
part  997  continues  to  read  as  follows: 

Maximum  Limitations 

[Excluding  lots  of  "splits"] 


Authority:  7  U.S.C  601-674. 

2.  In  §  997.30,  in  paragraph  (a)(1),  the 
"Maximum  Limitations"  table  is  revised 
to  read  as  follows: 

§997.30    Outgoing  regulation. 


UnshaNed 

peanuts 

and 

Unshelled 
pearHits. 
damaged 
kernels  and 
minor  de- 
fects 
(percent) 

Fan  through 

Foreign  ma- 

tctrbs 

(paroent) 

Type  and  grade  cat- 

Moisture 

egory 

damaged 

kernels 

(percent) 

Sound  split  and  bro- 
ken kernels 

Sound  whole  ker- 
nels 

Total 

(percent) 

Runner  

1.50 

2.50 

3.00%;  "■/fc.  Inch 

3.00%;  "Mm  X  y« 

4.00%  Both 

20 

9.00 

round  screen. 

inch  stot  screen. 

screens. 

Virginia  (except  No. 

1.50 

2.50 

3.00%:  "^4  inch 

3.00%;  "Mm  X  1 

4.00%  Both 

20 

9.00 

2). 

round  screen. 

inch  skJt  screen. 

screens. 

* 

Spanish  and  Valen- 

1.50 

2.50 

3.00%;  '%4  inch 

3.00%;  '^<M  X  y« 

4.00%  Both 

20 

9.00 

aa. 

round  screen. 

ifKh  stot  screen. 

screens. 

No.  2  Virginia 

1.50 

3.00 

6.00%;  '^M*  inch 

6.00%;  "Vfc4  X  1 

6.00%  Both 

20 

9.00 

round  screen. 

inch  stot  screen. 

screens. 

Runner  wtth  splits 

1.50 

2.50 

3.00%  "^4  inch 

3.00%  '%4  X  % 

4.00%  Both 

.10 

9.00 

(not  more  than 

round  screen. 

inch  slot  screen. 

screens. 

15%  sound  splits). 

Virginia  wtth  splits 

1.50 

2.50 

3.00%  '764  inch 

3.00%  '»A4  X  1  inch 

4.00%  Both 

.10 

9.00 

(not  more  than 

rouTKJ  screen. 

stot  saeen. 

screens. 

15%  sound  splits). 

Spanish  &  Valencia 

1.50 

2.50 

3.00%  '%4  inch 

2.00%  '^^  X  y4 

4.00%  Both 

.10 

9.00 

with  splits  (not 

round  screen. 

inch  stot  screen. 

screens. 

more  than  15% 

sound  splits). 

Lota  ot  "apNts" 


Runner  (not  more 

2.00 

2.50 

3.00%;  '^A*  Inch 

3.00%;  '*^.  X  V4 

4.00%  Both 

.20 

9.00 

than  4%  sound 

rour>d  saeen. 

inch  stot  screen. 

screens. 

round  whole  ker- 

nels). 

Virginia  (not  less 

2.00 

2.50 

3.00%;  '%4  inch 

3.00%;  '*Ma  X  1 

4.00%  Both 

.20 

9.00 

than  90%  splits). 

round  screen. 

inch  stot  screen. 

screens. 

Spanish  &  Valencia 

2.00 

2.50 

3.00%;  "Mm  inch 

3.00%;  '»44  X  % 

4.00%;  Both 

20 

9.00 

(not  more  than  4% 

round  screen. 

inch  stot  screen. 

saeens. 

sound  whole  ker- 

nels). 

PART  998— MARKETING  AGREEMENT  REGULATING  THE  QUALJTY  OF  iX>MESTICALLY  PRODUCED  PEANUTS 

1.  The  authority  citation  for  7  CFR  part  998  continues  to  read  as  follows: 
Authority:  7  U.S.C  601-674. 

2.  In  §998.200,  in  paragraph  (a)(1)  the  "Maximum  Limitation"  table  is  revised  to  read  as  follows: 
§  998.200    Outgoing  quality  Regulation  for  1997  and  subsequent  crop  peanuts. 


UMI 


Federal  Register 'Vol.  63.  No.  117/Thursday.  June  18,  1998/Rules  and  Regulations 


33243 


MAXIMUM  LIMITATIONS 


(Excluding  lots  of  "splits") 

Unshelled 

Unshelled 

Fall  through 

Type  and  grade  cat- 
egory 

peanuts  and 

damaged 

kernels 

(percent) 

damaged 
kernels  and 
minor  de- 
fects 
(percent) 

Sound  split  and  bro- 
ken kernels 

Sound  whole  ker- 
nels 

Total 

Foreign  ma- 
terials 
(percent) 

Moisture 
(percent) 

Runner  

1.50 

2.50 

300%-  "■/k«  inch 

3  00^-  ^**^  X  ^4 

4.00% 

20 

9.00 

round  screen. 

inch 

stot  screen. 

Virginia  (except  No. 

1.50 

2.50 

3.00%;  "/t.  inch 

3.00% 

'%4X    1 

4.00%  Both 

20 

9.00 

2). 

round  screen. 

inch 

stot  screen. 

saeens. 

Spanish  and  Valen- 

1.50 

2.50 

3.00%;  '«/»4  inch 

3.00% 

'%4  X  % 

4.00%  Both 

20 

9.00 

cia. 

round  screen. 

inch 

stot  screen. 

screens. 

No  2  Viroinia  

1.50 

3.00 

6.00%;  "^4  inch 
round  screen. 

6.00% 
inch 

'»A4X  1 
Stot  sCTeen. 

6.00%  Both 
screens. 

20 

9.00 

Runner  with  splits 

1.50 

2.50 

3.00%;  "^4  inch 

3.00% 

'%4XV4 

4.00%  Both 

.10 

9.00 

(not  more  than 

round  screen. 

inch  stot  screen. 

saeens. 

15%  sound  splits). 

Virginia  with  spirts 

1.50 

2.50 

3.00%;  "^4  inch 

3.00%;  "Vfe4  X  1 

4.00%  Both 

.10 

9.00 

(not  more  than 

round  screen. 

inch  stot  screen. 

screens. 

15%  sound  splits). 

Spanish  &  Valenaa 

1.50 

2.50 

3.00%;  '^4  inch 

2.00%;  '%4  X  % 

4.00%  Both 

.10 

9.00 

with  spirts  (not 

round  screen. 

inch  stot  screen. 

saeens. 

more  than  1 5% 

sound  splits). 

■ 

Lots  of  "splits" 


Runner  (not  more 
than  4%  sound 

2.00 

2.50 

3.00%;  '%4  inch 
round  saeen. 

3.00%;  '*A4  X  V4 
inch  stot  saeen. 

4.00%  Both 
saeens. 

20 

9.00 

wtTole  kernels). 

Virginia  (not  less 
than  90%  spirts). 

Spanish  and  Valen- 
aa (not  more  than 

2.00 
2.00 

2.50 
2.50 

3.00%;  '%4  inch 
round  saeen. 

3.00%;  '"M*  inch 
round  screen. 

3.00%;  '%4  X  1 
inch  stot  saeen. 

3.00%;  '%4  X  % 
inch  stot  saeen. 

4.00%  Both 
saeens. 

4.00%  Both 
saeens. 

20 
20 

9.00 
9.00 

4%  sound  whole 

kernels). 

action:  Final  rule. 


Dated:  June  12, 1998. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(FR  Doc.  98-16269  Filed  6-17-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-71-AD;  Amendment 
39-10601;  AD  9»-1 3-1 3] 

RIN  2120-AA64 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries  Ltd.  Model  YS-1 1  and 
YS-11A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Mitsubishi  Model  YS- 
11  and  YS-1 1 A  series  airplanes.  This 
amendment  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop.  This 
amendment  is  prompted  by  incidents 
and  accidents  involving  airplanes 
equipped  with  turboprop  engines  in 
which  the  propeller  beta  was  used 
improperly  during  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  airplane  controllability    « 
or  engine  overspeed  with  consequent 
loss  of  engine  power  caused  by  the 
power  levers  being  positioned  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight. 

EFFECTIVE  DATE:  July  23,  1998. 
ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 


Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplame  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2145;  fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Mitsubishi 
Model  YS-11  and  YS-llA  series 
airplanes  was  published  in  the  Federal 
Register  on  April  9,  1998  (63  FR  17346). 
That  action  proposed  to  require  revising 
the  Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight,  and  to  add  a  statement  of  the 
consequences  of  positioning  the  power 
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levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action  ' 

This  is  considered  interim  action 
until  final  action  is  identified,  at  wfiich 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  10  Mitsubishi 
Model  YS-11  and  YS-llA  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplcuie 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $600,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  foture  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varioys 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
-^  For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
iuider  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authonty:  49  U.S  C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  eunended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-13    Mitsubishi  Heavy  Industries,  Ltd. 
[Formerly  Nihon  Aeroplane 
Manufacturing  Company  (NMAC)]: 
Amendment  39-10601.  Docket  97-NM- 
71-AD. 

Applicability:  All  Model  YS-11  and  YS- 
11  A  -200.  -300.^v500,  and  -600  series 
airplanes:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordcmce  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiflcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include^ 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability 
or  engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  pKJwer  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  he  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Warning:  While  the  airplane  is  airborne, 
the  LOW  STOP  lever  (flight  fine  pitch  stop) 
should  not  be  placed  in  the  GROUND 
position  for  any  reason.  Placing  the  LOW 


STOP  lever  in  the  GROUND  position  in  flight 
may  lead  to  loss  of  airplane  control  or  may 
result  in  an  engine  overspeed  condition  and 
consequent  loss  of  engine  power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
July  23. 1998. 

Issued  in  Renton.  Washington,  on  June  11, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  98-16054  Filed  6-17-98;  8:45  am] 

MLUNQ  COOE  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-25-AD-  Amendment 
39-10603;  AD  96-1 3-1 5] 

RIN2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Mystere-Falcon  200,  Fan  Jet 
Falcon,  and  Mystere-Falcon  20  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Dassault  Model 
Mystere-Falcon  200,  Fan  Jet  Falcon,  and 
Mystere-Falcon  20  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
cracks  at  the  attaching  holes  of  the 
wing-to- fuselage  fairings  and  to  ensure 
tightness  of  the  attaching  screws;  and 
repair  of  any  discrepancy.  This 
amendment  also  requires  installation  of 
cupwashers  under  the  vertical  seams  of 
the  upper  fairings.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
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The  actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  the  wing-to- 
fuselage  upper  fairings  during  flight, 
which  could  result  in  the  fairings 
impacting  the  engines  or  tail  sections, 
and  consequent  reduced  controllability 
of  the  airplane. 
EFFECTIVE  DATE:  July  23.  1998. 
ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Dassault  Model 
Mystere- Falcon  200.  Fan  Jet  Falcon,  and 
Mystere-Falcon  20  series  airplanes  was 
published  in  the  Federal  Register  on 
April  20.  1998  (63  FR  19427).  That 
^ction  proposed  to  require  repetitive 
iaspections  to  detect  cracks  at  the 
attaching  holes  of  the  wing-to-fuselage 
fairings  and  to  ensure  tightness  of  the 
attacfhing  screws;  and  repair  of  any 
discrepancy.  That  action  also  proposed 
to  require  installation  of  cupwashers 
under  the  vertical  seams  of  the  upper 
fairings. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

^    The  FAA  estimates  that  239  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $28,680,  or  $120  per  airplane. 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 


those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authsrity:  49  U.S.C.  106^,  40113.  44701. 


$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-13-15    Dassault  Aviation:  Amendment 
39-10603.  Docket  98-NM-25-AD. 

Applicability:  All  Model  Mystere-Falcon 
200,  Fan  Jet  Falcon,  and  Mystere-Falcon  20 
series  airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  wing-to-fuselage 
upper  fairings  during  flight,  which  could 
result  in  the  fairings  impacting  the  engines  or 
tail  sections,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  7  months  or  330  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  accomplish  the  requirements  of 
paragraphs  (a)(l]  and  (a)(2]  of  this  AD  in 
accordance  with  Chapter  53-50-0,  dated  May 
1996,  of  Fan  Jet  Falcon  Dassault  Aviation 
Maintenance  Manual  Phase  34,  dated  June 
1997  (for  Model  Fan  Jet  Falcon  and  Mystere- 
Falcon  20  series  airplanes);  or  Chapter  53, 
Procedure  731-3  of  Mystere-Falcon  200 
Dassault  Aviation  Maintenance  Manual. 
Revision  12.  dated  April  30, 1996  (for  Model 
Mystere-Falcon  200  series  airplanes);  as 
applicable. 

(1)  Perform  an  inspection  to  detect  cracks 
at  the  attaching  holes  of  the  wing-to-fuselage 
fairings  and  to  ensure  tightness  of  the  screws. 
If  any  discrepancy  is  found,  prior  to  further 
flight,  repair.  If  a  repair  is  not  specified  in  the 
applicable  maintenance  manual,  prior  to 
fvirther  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Thereafter, 
ref>eat  the  ins[>ection  at  intervals  not  to 
exceed  6  months  or  300  flight  hours, 
whichever  occurs  first. 

(2)  Install  cupwashers  under  the  vertical 
seams  of  the  upper  fairings. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approvedjitemative  methods  of 
compliance  with  thiS^D,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199^0  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  96-092- 
021(B).  dated  April  24, 1996;  and  96-246- 
022(B),  dated  November  6, 1996. 

(d)  This  amendment  becomes  effective  on 
July  23, 1998. 
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Issued  in  Renton,  Washington,  on  ]une  11, 
1998. 
Damll  M.  Pedenon. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  98-16052  Filed  6-17-98:  8:45  am] 

BILUNO  C006  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  98-NM-156-A0;  Amendment 
39-10600;  AD  98-13-12] 

RIN2120-AA04 

Airworthiness  Directives;  Boeing 
Mode)  737,  747,  757,  767,  and  777 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737, 
747,  757.  767,  and  777  series  airplanes. 
This  action  requires  a  one-time 
inspection  to  detect  discrepancies  of  the 
fasteners  that  comiect  the  pushrods  to 
the  rudder  pedal  assemblies;  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
loose  and  missing  fasteners  due  to 
incorrect  installation.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  loss  of  rudder  control,  jamming 
of  the  rudder  system,  uncommanded 
movement  of  the  rudder  system,  and 
consequent  reduced  controllability  of 
the  airplane,  due  to  loose  or  missing 
fasteners  that  connect  the  pushrods  to 
the  rudder  pedal  assemblies. 

DATES:  Effective  July  6,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  6, 
1998. 

Comments  for  inclusion  in  the  Rules 
IDocket  must  be  received  on  or  before 
August  17,  1998. 

ADDRESSES:  Submit  comments  in . 
Iriphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
156-AD,  1601  Und  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATK3N  CONTACT:  R.C. 
Jones,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 

SUPPLEM0ITARY  INFORMATION:  The  FAA 
has  received  a  report  from  an  operator 
indicating  that,  on  a  Boeing  Model  737- 
400  series  airplane,  during  rollout  after 
landing,  the  captain's  right  rudder  pedal 
moved  to  the  full  travel  position  when 
it  was  pushed.  The  pedal  failed  to 
return  to  its  normal  position  after  it  was 
released  even  though  the  rudder 
remained  at  the  neutral  position. 
Consequently,  the  first  officer  used  his 
rudder  p>edals  to  control  the  rudder  and 
the  nose  wheel  steering.  Investigation 
revealed  that  the  forward  end  o(  the 
pushrod  on  the  right  rudderpedal  was 
not  connected  to  the  t^tddefpedal 
assembly.  The  nut  and  washer  of  the 
pushrod  were  found  in  the  lower 
forward  compartment.  This  airplane  had 
acciunulated  17.600  total  flight  hours 
and  7,900  total  flight  cycles.  A  second 
operator  reported  that  a  pilot  felt  a  loose 
rudder  [  edal.  Investigation  revealed  that 
the  fastener  connecting  the  pushrod  to 
the  rudder  pedal  assembly  was  loose. 

In  addition,  on  a  Boeing  Model  737- 
500  series  airplane,  a  nut  that  connects 
the  pushrod  to  the  rudder  pedal 
assembly  was  loose.  This  airplane  had 
accumulated  3,012  total  flight  hours  and 
2,658  total  flight  cycles.  Maintenance 
inspections  of  130  in-service  Boeing 
Model  737  series  airplanes  revealed  four 
other  loose  fasteners. 

The  cause  of  the  loose  and  missing 
nuts  and  bolts  has  been  attributed  to 
incorrect  installation  of  the  fasteners 
that  connect  the  pushrods  to  the  rudder 
pedal  assemblies  during  manufacture.  If 
the  nut  is  not  installed  correctly,  the 
bolt  can  fall  out  or  may  be  able  to  move 
far  enough  to  touch  the  opposite  rudder 
pedal  assembly.  These  conditions,  if  not 
corrected,  could  result  in  potential  loss 
of  rudder  control,  jamming  of  the  rudder 
system,  uncommanded  movement  of  the 
rudder  system,  and  consequent  reduced 
controllability  of  the  airplane. 

The  rudder  pedal  assemblies  on 
certain  Boeing  Model  74.7.  757,  767,  and 
777  series  airplanes  are  similar  in 
design  to  those  on  the  affected  Model 
737  series  airplanes.  Therefore,  the 
rudder  pedal  assemblies  on  all  of  these 
modds  may  have  been  installed 


incorrectly.  Consequently,  all  of  these 
models  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  737- 
27A1212.  747-27A2368.  757-27A0128. 
767-27A0156.  and  777-27A0029.  all 
dated  March  26,  1998.  These  alert 
service  bulletins  describe  procedures  for 
a  one-time  inspection  to  detect 
discrepancies  of  the  fasteners  (ntits. 
bolts,  and  washers)  that  connect  the 
forward  ends  of  the  pushrods  to  the 
rudder  pedal  assemblies;  and  corrective 
actions,  if  necessary.  Corrective  actions 
include  tightening  nuts  and  bolts  to 
specified  torque  limits,  installing 
missing  fasteners,  and  replacing  ' 

incorrectly  installed  fasteners  with  new 
fasteners. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  loss  of  rudder  control,  jamming 
of  the  rudder  system,  uncommanded 
movement  of  the  rudder  system,  and 
consequent  reduced  controllability  of 
the  airplane,  due  to  loose  or  missing 
fasteners  that  connect  the  pushrods  to 
the  rudder  pedal  assemblies.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletins 
described  previously.  This  AD  also 
requires  thiat  operators  report  results  of 
findings  of  discrepancies  to  the  FAA 
and  to  Boeing. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  EffiBctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good  • 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Coniments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
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Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-156-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amen<t«d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9ft-13-12     Boeing:  Amendment  39-10600. 
Docket  9S-NM-156-AD. 

Applicability:  Model  737,  747,  757,  767, 
and  777  series  airplanes:  as  listed  in  Boeing 
Alert  Service  Bulletins  737-27A1212.  747- 
27A2368.  757-27A0128,  767-27A0156.  and 
777-27A0029;  all  dated  March  26. 1998; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propwsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  rudder  control,  jamming 
of  the  rudder  system,  uncommanded 
movement  of  the  rudder  system,  and 
consequent  reduced  controllability  of  the 
airplane,  due  to  loose  or  missing  fasteners 
that  connect  the  pushrods  to  the  rudder 
pedal  assemblies,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
detect  discrepancies  of  the  fasteners  that 
connect  the  forward  ends  of  the  pushrods  to 
the  rudder  p>edal  assemblies;  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
27A1212,  747-27A2368,  757-27A0128,  767- 
27A0156,  or  777-27A0029,  all  dated  March 
26, 1998.  as  applicable. 

(1)  If  no  discrepancy  is  detected,  no  further 
action  is  required  by  this  AD. 


(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  (>erform  the  applicable 
corrective  action  in  accordance  with  the 
applicable  alert  service  bulletin. 

Cb)  Submit  a  report  of  inspection  findings 
(discrepant  findings  only)  to  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  fax  (425)  227-1181;  and  to  the 
Boeing  Commercial  Airplane  Group, 
Attention:  Manager,  Airline  Support,  P.O. 
Box  3707.  Seattle,  Washington  98124-2207; 
at  the  applicable  time  specified  in  paragraph 
(b)(1)  or  (b)(2)  of  this  AD.  The  report  must 
include  a  description  of  any  discrepancy 
found,  the  airplane  serial  number,  and  the 
total  number  of  landings  and  flight  hours 
accumulated  on  the  airplane.  Discrepant 
findings  include,  but  are  not  limited  to,  loose 
or  missing  fasteners,  inadequately  torqued 
fasteners,  and  fasteners  incorrectly  installed 
on  the  pedal  assemblies  or  pushrod  bearing 
surfaces.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  the  effective  date  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  secUons  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with: 

•  Boeing  Alert  Service  Bulletin  737- 
27A1212,  dated  March  26, 1998; 

•  Boeing  Alert  Service  Bulletin  747- 
27A2368,  dated  March  26, 1998; 

•  Boeing  Alert  Service  Bulletin  757- 
27A0128.  dated  March  26, 1998; 

•  Boeing  Alert  Service  Bulletin  767- 
27A0156,  dated  March  26, 1998;  or 

•  Boeing  Alert  Service  Bulletin  777- 
27A0029,  dated  March  26, 1998. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P  O.  Box  3707,  Seattle.  Washington  98124- 
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2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(0  This  amendment  becomes  effective  on 
July  6, 1998. 

Issued  in  Renton,  Washington,  on  June  11, 
1998. 

Dairell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  98-16047  Filed  6-17-98;  8:45  am) 

B4LUNQ  CODE  4910-13-0 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Parts  204.  318,  352a.  and  383 
Administrative  Corrections 

AGENCY:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  document  corrects 
administrative  errors  in  Department  of 
Defense's  published  in  title  32  of  the 
Code  of  Federal  Regulations. 
EPFECnvE  DATE:  June  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.M.  Bynum  or  P.  Toppings,  703-697- 
4111 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

32  CFR  Part  204 

Accounting,  Armed  forces, 
Government  property. 

32  CFB  Part  318 

Privacy. 
32  CFB  Part  352a  and  383 

Organization  and  functions. 

Under  the  authority  of  10  U.S.C.  301. 
title  32  chapter  I.  amended  as  follows: 

PART  204— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  204  continues  to  read  as  follows: 

Authority:  31  U  S.C.  483a. 

H  204.4.  204.6  and  204.8    [Amended] 

2.  Footnotes  2-4  in  §  204.4(c)(l)(vii) 
though  (ix)  and  footnotes  5  through  8  in 
§  204.6(a)(1),  {a)(4)  and  (b)(l)(v)  and 
footnote  9  in  §  204.8 

PART  318— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  318  continues  to  read  as  follows: 

Authority:  Pub.  L  93-579,  88  Stat.  1896  (5 
U.S.C  552a). 


S  218.9    [Amended] 

2.  Section  318.9  is  amended  by 
redesignatkig  paragraph  "(d)"  as 
paragraph  "(c)" 

PART  352A— (AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  352a  continues  to  read  as  follows: 

Authority:  10  U.S.C  113. 

§352a.4    [Amended] 

2.  Section  352a.4  is  amended  by 
redesignating  the  second  paragraph 
"(c)"  as  paragraph  "(d)" 

PART  383a— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  383a  continues  to  read  as  follows: 

Authority:  10  U.S.C  136. 

§238a.4    [Amended] 

2.  Section  383a.4  is  amended  by 
redesignating  the  second  paragraph 
"(b)"  as  paragraph  "(c)". 

Dated:  )une  12, 1998. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  98-16174  Filed  6-17-98;  8:45  am] 

MLUNQ  CODE  WW  X  M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQD  08-M-02«1 

Drawt>ndge  Operating  Regulation; 
Ouachita  River,  Louisiana 

agency:  Coast  Guard,  DOT. 

ACDON:  Notice  of  temporary  deviation 

from  regulations 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  of)eration  of  the  Union 
Pacific  Railroad  vertical  lift  bridge 
across  the  Ouachita  River,  mile  114.3, 
near  Riverton,  Caldwell  Parish, 
Louisiana.  This  deviation  allows  the 
Union  Pacific  Railroad  to  close  the 
bridge  to  navigation  from  7  a.m.  until  5 
p.m.  on  Monday,  Jime  22, 1998,  and 
Wednesday,  June  24,  1998.  This 
temporary  deviation  is  issued  to  allow 
for  the  replacement  of  rail  expansion 
joints  on  the  vertical  lift  span. 
DATES:  This  deviation  is  effective  from 
7  a.m.  until  5  p.m.  on  Monday,  June  22, 
1998.  and  Wednesday,  Jime  24, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Frank.  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 


Guard  District,  501  Magazine  Street. 
New  Orleans,  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION:  The  Union 
Pacific  Railroad  vertical  lift  span  bridge 
across  the  Ouachita  River  near  Riverton. 
Caldwell  Parish,  Louisiana  has  a  vertical 
clearance  of  7  feet  above  mean  high 
water,  elevation  71  feet  Mean  Sea  Level, 
in  the  closed-to-navigation  position  and 
57  feet  in  the  open  to  navigation 
position.  Navigation  on  the  waterway 
consists  primarily  of  tugs  with  tows  and 
occasional  recreational  craft.  Presently, 
the  draw  opens  on  signal  for  the  passage 
of  vessels. 

The  Union  Pacific  Railroad  requested 
a  temporary  deviation  from  the  normal 
op>eration  of  the  bridge  in  order  to  do 
maintenance  work  on  the  bridge.  The 
work  consists  of  replacing  the  rail 
expansion  joints  on  the  bridge.  This 
work  is  essential  for  the  continued  safe 
operation  of  the  vertical  Uft  span. 

This  District  Commander  has, 
therefore,  issued  a  deviation  from  the 
regulations  in  33  CFR  117.5  authorizing 
the  Union  Pacific  Railroad  vertical  lift 
span  bridge  across  the  Ouachita  River. 
Louisiana  to  remain  in  the  closed-to- 
navigation  position  from  7  a.m.  until  5 
p.m.  on  Monday.  June  22. 1998,  and 
Wednesday,  June  24, 1998. 

Dated:  )une  10, 1998. 
AJ..  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard.  Commander.  8th 
Coast  Guard  Dist.  Acting. 
[FR  Doc.  98-16237  Filed  6-17-98;  8:45  am] 

MLUNQ  COOC  4t19-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quafd 

33  CFR  165 

[COTP  Savannah  »fr-034] 

RIN  Savannah  98-034] 

« 

Safety  Zone;  Skull  Creek,  Hilton  Head 
Island,  SC 

aqb«y:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
Skull  Creek  near  Hudson's  Seafood  on 
Hilton  Head  Island,  South  Carolina  for 
a  fireworks  display  on  July  4,  1998.  The 
zone  is  needed  to  protect  personnel  and 
property  associated  with  the  storage, 
preparation,  and  lauchning  of  fireworks. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
DATES:  These  regulations  are  effective 
from  9  p.m.  Eastern  Daylight  Time 
(EDT)  to  10  p.m.  on  July  4. 1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Burt  Lahn.  Marine  Safety  Office 

Savannah  at  Tel:  (912)  652-4353. 

between  the  hours  of  7:30  a.m.  and  4 

p.m.,  Monday  through  Friday,  except 

hohdays. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  events  requiring  this  regulation 
will  be  from  9  p.m.  EDT  to  10  p.m.  on 
July  4,  1998.  The  town  of  Hilton  Head 
Island  has  scheduled  a  fireworks 
display  for  the  July  4th  Celebration 
lasting  approximately  1  hour. 

The  safety  zone  is  for  all  waters 
around  the  fireworks  barge  on  Skull 
Creek  near  Hudson's  Seafood  on  Hilton 
Head  Island,  South  Carolina  and  will 
encompass  a  150  yard  radius  around  the 
fireworks  barge  at  an  approximate 
position  of  32'13'09"  N,  SOMS'lO"  W. 

The  Captain  of  the  Port  has  restricted 
vessel  operations  in  this  safety  zone.  No 
persons  or  vessels  will  be  allowed  to 
enter  or  operate  within  this  zone,  except 
as  may  be  authorized  by  the  Captain  of 
the  Port,  Savannah,  Georgia.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1231,  as  set  out  in  the  authority 
citation  of  all  of  part  165. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  day  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  protect 
personnel  and  property  involved,  as 
information  regarding  the  event  was 
only  recently  received. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  regulatory  policies  and  procedures 
of  DOT  is  xmnecessary.  This  regulation 
will  only  be  in  effect  for  a  short  period 
of  time,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Cost  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  of  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  quality  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  certifies  under 
section  fb)  of  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seq.)  that  this  rule 
will  not  have  significant  economic 
impMct  upon  a  substantial  number  of 
small  entities  because  the  regulations 
will  be  in  effect  in  a  Umited  area  for 
approximately  1  hour. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Parperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  temporary  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  available  in  the  docket  for 
inspection  or  copying. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Safety  measures, 
Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Subpart  C  of  Part 
165  of  Title  33,  Code  of  Federal 
"  Regulations,  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1231;  50  U^.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  section  §  165.T07-034  is 
added  to  read  as  follows: 

§165.T07-034    Safety  Zone;  Skull  Creek, 
Hilton  Head  Island,  SC. 

(a)  Location:  The  following  area  is  a 
safety  zone:  All  waters  within  a  150 
yard  radius  around  the  fireworks  barge 
at  an  approximate  position  of  32°13'09" 
N.  080''45'10"  W.  All  coordinates 
referenced  use  Datum:  NAD  83. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  the  zone  is  subject 
to  the  following  requirements: 

(1)  This  safety  zone  is  closed  to  all 
marine  traffic,  except  as  may  be 
permitted  by  the  Captain  of  the  Port  or 
a  representative  of  the  Captain  of  the 
Port. 

(2)  The  "representative  of  the  Captain 
of  the  Port"  is  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the  Captain 
of  the  Port,  Savannah.  GA,  to  act  on  his 
behalf.  The  representative  of  the  Captain 
of  the  Port  will  be  abroad  either  a  Coast 
Guard  or  Coast  Guard  Auxiliary  vessel. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 
contact  the  Captain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
shall  comply  with  all  directions  given 
them  by  the  Captain  of  the  Port  or  his 
representative. 

(4)  The  Captain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  Duty  Officer  at  (912)  652- 
4353.  Vessels  assisting  in  the 
enforcement  of  the  safety  zone  may  be 
contacted  on  VHF-FM  channels  16  or 
81.  Vessel  operators  may  determine  the 
restrictions  in  effect  for  the  safety  zone 
by  coming  alongside  a  vessel  patrolling 
the  perimeter  of  the  safety  zone. 

(5)  Coast  Guard  Group  Charleston  will 
issue  a  Marine  Safety  Information 
Broadcast  Notice  to  Mariners  to  notify 
the  maritime  community  to  the  safety 
zone  and  restriction  imposed. 

(c)  Effective  dates.  This  section  is 
effective  from  9  p.m.  to  10  p.m.  EDT  on 
July  4.  1998. 

Dated:  June  1,  1998. 
R.E.  Seebald. 

U.S.  Coast  Guard,  Captain  of  the  Port. 
Savannah,  Georgia. 
[FR  Doc.  98-16238  Filed  6-17-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  9 

[FRL-6111-4] 


{■ 


0MB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA).  this 
technical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (0MB)  control  numbers  issued 
under  the  PRA  for  some  of  the 
information  collections  associated  with 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
under  the  Clean  Water  Act  (CWA).^ 
EFFECTIVE  DATE:  This  final  rule  is 
effective  July  20,  1998. 
FOR  FURTHER  INFORMAT10W  CONT^ 
Angela  Lee,  Environmental  Protfe 
Agency.  Office  of  Water,  Permits 
Division  (4203),  401  M.  Street,  SW, 
Washington,  D.C.  20460,  Phone:  202- 
260-6814. 

supPLEMe^f^ARY  informatkm:  EPA  is 
today  amending  the  table  of  cxirrently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  0MB 
for  various  regulations.  Today's 
amendment  updates  the  table  to  add  an 
0MB  control  number  to  reflect  the  fact 
that  EPA  shifted  the  burden  associated 
with  specific  regulatory  provisions  from 
one  ICK  to  another.  The  affected 
regulations  are  codified  at  40  Code  of 
Federal  Regulations  (CFR)  §  122.44(g) 
and  (i).  EPA  will  continue  to  present 
0MB  control  numbers  in  a  consolidated 
table  format  to  be  codified  in  40  CFR 
Part  9  of  the  Agency's  regulations,  and 
in  each  CFR  volume  containing  EPA 
regulations.  The  table  lists  the  section 
numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  0MB  control  numbers.  This 
listing  of  the  OMB  control  numbers  and 
their  subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  recordkeeping  and  monitoring 
requirements  associated  with  the  storm 
water  program  were  approved  in  1992 
in  a  revision  to  the  Discharge 
Monitoring  Report  ICR  (OMB  No.  2040- 
0004).  The  burden  for  the  specific  storm 
water  requirements  found  in  40  CFR 
sections  122.44(i)  and  (ii)  was 
subsequently  removed  from  OMB  No. 
2040-0004  andijBcorporated  into  the 


r 


NPDES  Compliance  Assessment/ 
Certification  ICR  (OMB  No.  2040-0110) 
in  1996.  The  Discharge  Monitoring 
Report  ICR  and  the  NPDES  Compliance 
Assessment/Certification  ICR  were 
previously  subject  to  public  notice  and 
comment  prior  to  OVffl  approval.  As  a 
result,  EPA  finds  that  there  is  "good 
cause"  under  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B))  to  amend  this  table  without 
prior  notice  emd  comment.  Due  to  the 
technical  nature  of  the  table,  further 
notice  and  comment  would  be 
imnecessary.  * 

Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  rep)ort,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  CoBiptroller  General  of  the 
United  States.  However,  section  808 
provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
^atement  of  reasons  therefore  in  the 
rule)  that  notice  and  pubUc  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 'fuly  20, 
1998.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  10, 1998. 
Robert  Perciasepe, 

Assistant  Administrator,  Office  of  Water. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  135  ef  seq.,  136-136y; 
15  U.S.C.  2001,  2003.  2005.  2006,  2601-2671; 
.21  U.S.C.  331).  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  etseq..  1311, 1313d,  1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345  (d)  and 
(o),  1361;  E.O.  11735,  38  PR  21243,  3  CFR, 
1971-1975  Comp.  p.  973:  42  US  C.  241, 
242b,  243,  246,  300f,  300g,  300g-l,  300g-2. 
300g-3,  300g-4,  300g-5.  300g-6.  300J-1. 
30OJ-2,  300)-3,  300J-4.  300J-9, 1857  et  seq., 
6901-6992k,  7401-7671q,  7542.  9601-9657, 
11023,11048. 

2.  In  §  9.1  the  table  is  amended  by 
revising  entry  "122.44(g),(i)"  to  read  as 
follows: 

$  9. 1    OMB  approvals  under  ttie  Paperwork 
Reduction  Act 


40  CFR  citatk>n 


OMB  control  No. 


EPA  Administered  Permit  Programs:  The  Na- 
tional Pollutant  Discharge  Elimination  Sys- 
tem 


122.44(g),  (i) 


2040-0004,2040- 
0170,2040-0110 


(PR  Doc.  98-16085  Filed  &-17-98;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[PA107-4066a;  FRL-ei  11-81 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants  Allegheny 
County,  PA;  Removal  of  Final  Rule 
Pertaining  to  ttie  Control  ot  Landfill 
Gais  Emisslona  from  Existing 
Municipal  Solid  Waste  Landfills 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Removal  of  direct  final  rule. 

SUMMARY:  On  April  10,  1998,  EPA 
published  (63  FR  17683)  approval  of  the 
municipal  solid  waste  (MSW)  landfill 
111(d)  plan  submitted  by  the 
Commonwealth  of  Pennsylvania  on  . 
behalf  of  Allegheny  County  for  the 
purpose  of  controlling  landfill  gas 
emissions  from  existing  MSW  landfills. 
Approval  of  the  111(d)  plan  would  have 
established  certain  emission  limitations 
for  landfill  gas  emissions,  including 
operating,  reporting  and  recordkeeping 
requirements.  The  intended  effect  of  the 
action  was  to  implement  enforceable 
emission  reductions  in  MSW  landfill 
gas,  which  contain  volatile  organic 
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compounds  (VOCs).  other  organic 
compounds,  methane,  and  hazardous  air 
pollutants. 

EPA  approved  this  direct  final 
rulemaking  without  prior  proposal 
because  the  Agency  viewed  it  as  a 
noncontroversial  amendment  and 
anticipated  no  adverse  comments.  The 
final  rule  was  published  in  the  Federal 
Register  with  a  provision  for  a  30  day 
comment  period  (63  FR  17683).  At  the 
same  time,  EPA  announced  that  this 
final  rule  would  convert  to  a  proposed 
rule  in  the  event  that  adverse  comments 
were  submitted  to  EPA  within  30  days 
of  publication  of  the  rule  in  the  Federal 
Register  (63  FR  17683,  April  10. 1998). 
The  final  rulemaking  action  would  be 
withdrawm  by  publishing  a  document 
announcing  withdrawal  of  this  action. 

Adverse  comments  were  submitted  to 
EPA  within  the  prescribed  comment 
period.  Therefore,  EPA  is  amending  40 
CFR  part  62,  subpart  NN,  by  removing 
the  April  10, 1998  final  rulemaking 
action.  All  public  comments  received 
will  be  addressed  in  a  subsequent 
rulemaking  action  based  on  the 
proposed  rule. 

EFFECTIVE  DATE:  June  18,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  566-2190  or 
by  e-mail  at  topsale.james@epamail.gov. 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Non-methane  organic 
compounds.  Methane,  Municipal  solid 
waste  landfills,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  9, 1998. 
W.  Michael  McCabe, 

Regional  Administrator,  Region  HI. 

40  CFR  Part  62  is  amended  as  follows: 
PART  62— [AMENDED] 
Subpart  NN— Pennsylvania 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
§§  62.9630—62.9632    [Removed] 

2.  The  undesignated  centerheading 
and  §§62.9630  through  62.9632  are 
removed. 

IFR  Doc.  98-16254  Filed  6-17-98;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1644 

Disclosure  of  Case  information 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

summary:  This  final  rule  implements  a 
provision  in  the  Legal  Services 
Corporation's  (LSC  or  Corporation)  FY 
1998  appropriations  act  which  requires 
basic  field  recipients  to  disclose  certain 
information  to  the  public  and  to  the 
Corporation  regarding  cases  their 
attorneys  file  in  court.  The  case 
information  that  is  provided  to  the 
Corporation  will  be  subject  to  disclosure 
under  the  Freedom  of  Information  Act. 
dates:  This  rule  is  effective  July  20. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzarme  Glasow,  Office  of  the  General 
Counsel,  202-336-8817. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  intended  to  implement  Section 
505  of  the  Corporation's  FY  1998 
appropriations  act,  which  requires  basic 
field  recipients  to  disclose  certain 
information  to  the  public  and  to  the 
Corporation  regarding  cases  filed  in 
court  by  attorneys  employed  by 
recipients.  See  Public  Law  105-119,  111 
Stat.  2440.  The  Corporation  issued  a 
program  letter  on  December  9, 1997, 
providing  recipients  with  guidance  on 
compliance  with  Section  505  until  such 
time  as  a  rule  could  be  promulgated  by 
the  Corporation.  On  February  6, 1998, 
the  Corporation's  Operations  and 
Regulations  Committee  (Committee)  of 
the  Corporation's  Board  of  Directors 
(Board)  met  to  consider  a  draft  proposed 
rule  to  implement  the  case  disclosure 
requirement.  After  deliberation,  the 
Committee  adopted  a  proposed  rule  that 
was  published  in  the  Federal  Register 
for  public  comment.  See  63  FR  8387 
(Feb.  19, 1998). 

The  Corporation  received  4  comments 
on  the  proposed  rule.  The  comments 
agreed  that,  for  the  most  part,  the 
proposed  rule  accurately  reflected 
legislative  intent.  For  those  provisions 
of  the  rule  that  the  commenters  believed 
went  beyond  the  intent  of  Section  505, 
suggestions  were  made  for  changes. 
Several  comments  also  asked  for 
clarification  on  certain  issues  either  in 
the  commentary  or  the  text  of  the  final 
rule.  The  Committee  met  on  April  5, 
1998,  to  consider  public  comment.  After 
making  revisions  to  the  proposed  rule, 
the  Committee  recommended  the  rule  as 
revised  to  the  Board  as  a  final  rule.  The 
Board  adopted  the  rule  as  recommended 
by  the  Committee  on  April  6, 1998,  for 


publication  as  a  final  rule  in  the  Federal 
Register. 

A  section-by-section  analysis  and 
discussion  of  changes  made  from  the 
proposed  rule  is  provided  below. 

Section-by-Section  Analysis 

Section  1644.1  Purpose 

The  purpose  section  states  that  the 
rule  is  intended  to  ensure  that  recipients 
disclose  certain  required  information  to 
the  public  and  to  the  Corporation  on 
cases  filed  in  court  by  their  attorneys. 

Section  1644.2  Definitions 

The  case  disclosure  provision  requires 
that  recipients  disclose  certain 
information,  among  which  is  the  cause 
of  action,  for  each  case  filed  in  court  by 
their  attorneys.  To  clarify  this 
requirement,  this  final  rule  includes 
three  definitions.  Paragraph  (a)  of 
§  1644.2  defines  to  disclose  the  cause  of 
action.  The  term  means  to  provide  a 
sufficient  description  of  a  particular 
case  to  indicate  the  principal  nature  of 
the  case.  Examples  would  include: 
breach  of  warranty,  bankruptcy,  divorce, 
domestic  violence,  petition  to  quiet  title, 
action  to  recover  property,  and 
employment  discrimination  action. 

Paragraph  (b)  clarifies  the  type  of 
recipient  subject  to  the  case  disclosure 
requirement.  Recipient  is  defined  as  an 
entity  that  receives  funds  under  Sec. 
1006(a)(1)(A)  of  the  LSC  Act,  42  U.S.C. 
2996e(a)(l)(A),  that  is,  a  basic  field 
recipient  which  provides  direct  legal 
assistance  to  the  poor.  Although  Section 
505  does  not  specifically  apply  to 
subrecipients,  as  a  matter  of  policy,  the 
proposed  rule  extended  the  case 
disclosure  requirement  to  subrecipients 
which  provide  direct  legal 
representation  to  eligible  cUents. 

The  comments  generally  disagreed 
with  this  policy  and  urged  the 
Corporation  to  exclude  subrecipients 
from  the  reach  of  the  requirement  or,  at 
least,  limit  the  application  of  the 
requirement  to  activities  under  an  LSC 
subgrant.  In  addition,  comments 
pointed  out  that  the  interplay  of  the 
discussion  of  this  issue  in  the  preamble 
and  the  language  in  the  rule  itself 
created  confusion  as  to  whether  the  rule 
was  intended  to  apply  to  all  cases  filed 
by  subrecipients  or  only  to  cases  filed 
by  subrecipients  that  are  funded  under 
a  subgrant. 

The  Board  revised  the  definition  of  " 
recipient  and  the  applicability 
provisions  in  §  1644.3  ^  in  order  to 
clarify  the  intended  application  of  the 
case  disclosure  requirement  to 
subrecipients.  It  was  the  intent  of  the 


'  The  section  numbers  for  5S  1644.3  and  1644.4 
have  been  reversed  from  the  proposed  rule. 
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proposed  rule  to  apply  the  requirement 
to  cases  hinded  under  subgrants 
provided  for  the  direct  legal  assistance 
to  the  poor,  except  for  PAI  subgrants. 
The  language  in  the  text  and  preamble, 
however,  did  not  make  this  clear.  The 
revised  language  better  states  the  intent 
and  also  clarifies  that  the  disclosure 
requirement  does  not  apply  to  a 
subrecipient's  non-LSC  funded 
activities.  This  means  that  subrecipients 
are  required  to  disclose  information 
only  for  cases  funded  by  their  LSC 
subgrants.  The  final  rule  thus  ensures 
that  information  will  be  available  to  the 
pubUc  regarding  all  cases  filed  by 
recipients  and  any  cases  filed  by 
subrecipients  that  are  funded  under  an 
LSC  subgrant  for  the  direct 
representation  of  eligible  clients,  except 
for  PAI  subgrants. 

Paragraph  (c)  defines  the  term 
attorney,  for  the  purposes  of  this  part,  to 
mean  any  attorney  who  is  employed  by 
a  recipient.  This  would  include 
attorneys  employed  as  regular  or 
contract  employees,  regardless  of 
whether  such  attorneys  are  employed 
full-time  or  part-time.  One  comment 
asked  for  additional  language  in  the 
definition  that  would  clarify  that 
attorney  does  not  include  any  private 
attorney  who,  under  the  recipient's  PAI 
program,  receives  compensation  from  a 
recipient  under  the  terms  of  a  contract 
or  judicare  arrangement,  or  who 
undertakes  representation  of  eligible 
clients  on  a  pro  bono  basis.  Although 
the  Board  agreed  with  the  substance  pi 
the  comment,  it  did  not  revise  the 
definition  of,attomey.  Instead,  it  added 
§  1644.3(b)  to  the  rule,  which  provides 
that  the  case  disclosure  requirement 
does  not  apply  to  private  attorneys  who 
provide  legal  assistance  as  part  of  a 
recipient's  PAI  activities. 

Section  1644.3  Applicability 

This  section,  which  has  been 
renumbered,  clarifies  the  scope  of  the 
case  disclosure  requirement.  Technical 
and  clarifying  revisions  were  made  to 
this  section  by  the  Board,  and  language 
was  added  to  clarify  the  applicability  of 
this  rule  to  subrecipients,  as  discussed 
under  §  1644.2  above.  Subparagraph 
(a)(1)  clarifies  that  the  disclosure 
requirement  is  limited  to  cases  filed  on 
behalf  of  plaintiffs  and  petitioners.  This 
is  consistent  with  the  language  of 
Section  505,  which  requires  case 
information  about  "each  case  filed  by  its 
(a  recipient's!  attorneys."  This  language 
clearly  applies  to  "each  case"  filed,  not 
to  individual  filings  in  a  particular  case. 
Thus,  the  case  disclosure  requirement 
does  not  require  updates  on  the  status 
of  cases  for  which  information  has 
already  been  filed.  In  addition,  the 


language  of  Section  505  refers  to  cases 
filed  by  a  recipient  attorney.  The  general 
understanding  of  the  meaning  of  filing 
a  case  is  that  it  refers  to  the  initiation 
of  a  case,  such  as  the  filing  of  a 
complaint  by  a  plaintiff.  Accordingly, 
disclosure  is  not  required  for 
submissions  of  pleadings  such  as  an 
answer  or  a  cross  claim  on  behalf  of  a 
defendant  in  a  case  that  was  not 
initiated  by  a  recipient. 

Although  the  case  disclosure 
requirement  normally  applies  only  to 
the  original  filing  of  a  case, 
subparagraph  (a)(2)  applies  the 
requirement  when  there  is  an  appeal 
filed  in  court  by  a  recipient,  the 
recipient's  client  is  the  appellant,  and 
the  recipient  was  not  the  attorney  of 
record  in  the  case  below.  The  Board 
revised  this  ^hpvision  from  the 
proposed  rule  to  add  the  requirement 
that  the  case  be  one  where  the 
recipient's  client  is  the  appellant.  This 
is  consistent  with  §  1644.3(a)(1),  which 
limits  the  case  disclosure  requirement  to 
cases  filed  on  behalf  of  plaintiffs  or 
petitioners. 

Subparagraph  (a)(3)  applies  the 
requirement  to  a  request  for  judicial 
review  of  an  administrative  action  filed 
in  a  coxirt  of  competent  jurisdiction.  The 
language  of  this  provision  was  revised 
to  state  more  accurately  the  situation 
covered  by  the  provision. 

Finally,  paragraph  (b)  provides  that 
this  rule  does  not  apply  to  cases  filed  by 
private  attorneys  as  part  of  a  recipient's 
private  attorney  involvement  activities 
pursuant  to  part  1614.  PAI  attorneys  are 
not  attorneys  employed  by  recipients; 
rather,  they  are  generally  private 
attorneys  with  their  own  private 
practices  who  have  been  recruited  by 
recipients  to  provide  some  legal 
assistance  to  eligible  clients,  either  pro 
bono  or  on  a  compensated  basis. 

Section  1644.4  Case  Disclosure 
Requirement 

This  section  sets  out  the  basic 
requirements  of  the  case  disclosure 
provision.  Paragraph  (a)  provides  that 
the  disclosure  requirement  appUes  to 
each  case  filed  in  court  by  a  recipient's 
attorneys.  The  preamble  to  the  proposed 
rule  explained  that  the  disclosure 
requirement  does  not  apply  to  cases 
filed  by  part-time  attorneys  outside  of 
their  employment  with  the  recipient. 
One  comment  asked  that  this 
clarification  be  made  explicit  in  'he 
rule.  The  Board  agreed  and  added 
language  to  §  1644.4(a)  of  the  final  rule 
that  provides  that  the  rule  applies  only 
to  cases  filed  by  recipient  attorneys  "on 
behalf  of  a  client  of  the  recipient."  A 
similar  revision  was  also  made  for 
§  1644.3(a)(1). 


Name  and  address  of  parties: 
Subparagraphs  1644.4(a)(1)  through 
(a)(4)  Ust  the  information  a  recipient 
must  disclose  about  applicable  cases. 
First,  the  name  and  full  address  of  each 
party  to  a  case  must  be  disclosed  unless 
one  of  the  two  statutory  protections 
discussed  below  applies.  The  term  "full 
address"  means  an  address  sufficient  to 
contact  a  party  to  the  case  by  mail,  such 
as  a  street  address  or  post  office  box 
number  with  the  city.  State  and  zip 
code.  This  provision  is  not  intended  to 
require  recipients  to  provide  a  name  and 
address  of  a  party  when  they  have  no 
knowledge  of  and  cannot  reasonably 
obtain  such  information.  This  could 
occur,  for  example,  when  the 
information  is  not  a  matter  of  pubfic 
record,  the  party  is  hot  a  client  of  the 
recipient,  and  the  private  attorney  for 
that  party  refuses  to  provide  the 
information.  However,  the  recipient 
piust  make  a  reasonable  effort  to  obtain 
the  information. 

Pursuant  to  Section  505,  a  name  or 
address  need  not  be  disclosed  if  (1)  the 
name  or  address  is  protected  by  an  order 
or  rule  of  court  or  by  State  or  Federal 
law,  or  (2)  the  recipient's  attorney 
reasonably  believes  that  revealing  the 
information  would  put  the  client  of  the 
recipient  at  risk  of  physical  harm.  These 
protections  are  consistent  with  the 
express  legislative  intent  of  the  purpose 
and  scope  of  the  requirement.  The 
legislative  history  indicates  that 
Congress  intends  that  the  disclosure 
requirement  apply  to  "the  most  basic 
information"  about  a  case  which  is 
already  public  and  on  file  in  court 
records,  but  does  not  apply  to 
information,  for  example,  that  would 
risk  harm  to  a  person  or  that  is  protected 
by  the  attorney-client  privilege.  See  143 
Cong.  Rec.  H  8004-8008  (Sept.  26. 
1997). 

One  comment  from  an  LSC  recipient 
stated  that  the  program  receives  a  grant 
through  the  Victims  of  Crime  Act 
(VOCA),  which  only  funds  legal 
assistance  to  protect  victims  of  violence. 
In  the  view  of  the  recipient,  virtually  all 
cases  handled  under  the  VOCA  grant  are 
likely  to  come  within  the  physical  harm 
exemption.  Accordingly,  the  recipient 
asked  that  the  rule  include  a  blanket 
exemption  for  cases  filed  under  grants 
specifically  targeted  for  domestic 
violence  victims. 

The  Board  did  not  adopt  the 
recommendation.  The  remedy  provided 
by  statute  allows  individual  attorneys  to 
decide  for  particular  cases  whether  the 
physical  harm  exemption  applies. 
Although  many  of  the  clients  served 
under  the  VOCA  grant  may  indeed  fall 
within  the  physical  harm  exemption, 
the  Board  was  not  convinced  that 
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virtually  all  such  clients  do.  Nor  was  the 
Board  convinced  that  the  burden  of 
making  individual  judgments  for  each 
case  is  a  substantial  burden  on 
recipients. 

During  public  consideration  of  the 
rule,  a  question  was  raised  about  the 
rule's  policy  for  protecting  relatives  of 
the  client,  whose  physical  safety  would 
beput  at  risk  by  disclosure  of  the 
Ghent's  name  and  address.  For  example, 
if  the  children  of  the  client  rather  than 
the  client  had  been  threatened  with 
physical  harm,  could  the  rule's 
exemption  from  disclosing  the  name 
and  address  be  applied  to  protect  the 
children?  The  Board  noted  that  the 
statute  does  not  expressly  provide 
protections  for  any  person  other  than 
the  client  of  the  recipient,  but  also  noted 
that  it  is  clear  from  the  legislative 
history  of  the  requirement  that  Congress 
did  not  intend  for  the  requirement  to 
put  anyone  in  harm's  way.  The  Board 
did  not  revise  the  rule,  but  directed  staff 
to  provide  guidance  for  situations  where 
a  family  member  of  a  client  would  be 
put  at  risk  of  physical  harm. 
Accordingly,  when  a  recipient's 
attorney  determines  that  a  relative  of  the 
client  would  be  put  at  risk  of  physical 
harm  by  disclosure  of  the  client's  name 
and  address,  the  recipient  may  withhold 
the  information,  but  the  attorney  should 
keep  a  record  of  that  determination. 
This  policy  is  based  on  the  reasonable 
presumption  that  if  one  family  member 
is  put  at  risk  by  revealing  the  client's 
name  and  address,  then  it  is  likely  that 
the  client  and  any  other  family  member 
who  could  be  found  by  revealing  the 
information  are  also  at  risk.  This  is 
especially  true  in  cases  where  the 
relative  at  risk  is  a  child  of  the  chent. 
For  other  situations  where  it  may  not  be 
clear  whether  the  risk-of-harm 
exception  applies,  a  recipient  should 
consult  the  Gorporation  for  guidance. 
Cause  of  action:  The  case  disclosure 
requirement  also  requires  disclosure  of 
the  cause  of  action  for  any  applicable 
case.  This  requirement  is  intended  to 
provide  the  public  and  the  Corporation 
with  information  regarding  the  nature  or 
types  of  cases  filed  in  court  by  legal 
services  attorneys,  so  that  there  is  a 
public  awareness  of  how  legal  services 
funds  are  being  expended. 

Name  and  address  of  court/case 
number:  Finally,  the  case  disclosure 
provision  requires  disclosure  of  the 
namelSnd  full  address  of  the  court 
where  a  case  is  filed  and  the  case 
number  assigned  to  the  case.  Full 
address  means  an  address  sufficient  to 
contact  the  court  by  U.S.  mail. 

Paragraph  (b)  of  ^Jiis  section  requires 
recifuents  to  provide  their  case 
informaQontothe  Corporation  in 


semiannual  reports  as  specified  by  the 
Corporation.  The  Corporation  will 
provide  guidance  to  recipients  on  how 
and  when  to  provide  the  information. 
This  paragraph  also  clarifies  that  reports 
submitted  to  the  Corporation  are  subject 
to  public  disclosure  by  the  Corporation 
under  the  Freedom  of  Information  Act 
(FOIA). 

The  disclosure  requirement  in  this 
rule  is  separate  from  the  FOIA  and 
nothing  in  this  rule  is  intended  to 
suggest  that  LSC  recipients  are  subject 
to  the  FOIA.  They  are  not.  (However, 
they  are  subject  to  other  disclosure 
requirements  applicable  to  recipients  in 
45  CFR  part  1619.)  The  Corporation,  on 
the  other  hand,  is  subject  to  the  FOIA, 
and  this  rule  requires  the  Corporation  to 
treat  the  case  information  submitted  to 
it  by  recipients  as  subject  to  disclosure 
under  the  FOIA. 

Paragraph  (c)  provides  that  a  recipient 
must  make  the  case  information 
described  in  paragraph  (a)  available  in  . 
written  form  to  any  person  who  requests 
such  information.  This  rule  does  not 
mandate  how  recipients  must  maintain 
the  case  information  for  disclosure  to 
the  public,  except  that  it  must  be 
provided  in  written  form.  However 
maintained,  the  case  information  must 
be  made  available  within  a  reasonable 
time  after  a  request  is  made  by  any 
member  of  the  public.  Paragraph  (c)  also 
permits  recipients  to  charge  reasonable 
mailing  and  document  copying  fees. 

Comments  expressed  confusion 
regarding  exactly  what  information 
recipients  are  required  to  disclose  and 
inquired  whether  requests  would  be 
limited  to  certain  time  frames  or 
whether  recipients  must  respond  to 
requests  for  information  in  a  form 
different  from  that  maintained  by  a 
recipient.  For  example,  a  recipient  may 
choose  to  maintain  a  list  of  every  case 
filed  after  January  1,  1998,  in  the  order 
in  which  the  cases  were  filed.  If  a 
request  asks  only  for  cases  dealing  with 
domestic  violence,  the  recipient  is  not 
required  to  prepare  another  list 
separating  out  domestic  violence  cases. 
The  recipient  is  only  required  to 
provide  the  list  it  has  compiled,  and  the 
requester  would  have  to  search  the  list 
to  find  the  domestic  violence  cases.  This 
does  not  mean  that  a  recipient  may  not 
choose  to  provide  the  information  in 
different  formats;  it  is  just  not  required 
to  do  so  by  this  rule. 

In  regard  to  time  frames,  recipients 
must  disclose  the  required  case 
information  when  requested  by  a 
member  of  the  public  for  all  cases  filed 
by  their  attorneys  after  January  1, 1998, 
whenever  the  request  is  made.  This  rule 
does  not  include  any  cut-off  dates  or 
other  sp)ecifics  on  the  maimer  of 


reporting  or  disclosing  information  in 
the  rule.  If  the  Corporation  determines 
that  information  loses  its  value  after  a 
period  of  time,  so  that  it  does  not  need 
to  be  maintained  by  recipients,  it  will 
provide  clear  written  guidance  on  the 
matter. 

Another  comment  asked  that 
disclosure  be  required  only  for  cases 
filed  after  the  effective  date  of  this  rule 
if  the  client  refuses  to  permit  disclosure, 
since  the  client  may  have  had  no  prior 
information  about  the  rule  and  could 
not  have  consented  to  disclosure  as  a 
condition  of  representation. 

The  Board  did  not  agree.  The 
Corporation  issued  a  program  letter  to 
all  recipients  on  December  9, 1997, 
clearly  stating  that  the  law  would  be  in 
effert  as  of  January  1,  1998,  and  that 
recipients  must  start  implementation  of 
the  case  disclosure  requirements  set  out 
in  the  letter.  The  letter  advised 
recipients  to  inform  affected  clients, 
prior  to  fiUng  a  lawsuit,  of  the  possible 
disclosure  of  the  information  required 
by  this  law. 

Section  1644.4(c)  provides  that  a 
recipient  must  make  its  case 
information  available  in  written  form, 
upon  request  from  any  person.  One 
comment  asked  for  clarification  as  to 
whether  the  word  person  includes 
government  agencies,  departments  or 
subdivisions,  non-profit  corporations, 
public  corporations,  foreign 
corporations,  or  a  person  outside  a 
program's  service  area.  The  term  is 
intended  to  be  all  inclusive  and  is  not 
limited  by  geography,  or  by  the  fact  that 
the  requesting  person  is  asking  on 
behalf  of  an  organization  or  government 
entity.  The  legislative  history  clearly 
indicates  an  intent  to  make  the 
information  public  to  any  requester. 
This  is  consistent  with  the 
interpretation  of  the  terms  person  and 
public  in  the  FOIA.  The  Board  requested 
that  this  interpretation  be  included  in 
this  preamble. 

Section  1644.5  Recipient  Policies  and 
Procedures 

This  section  requires  the  recipient  to 
establish  written  pohcies  and 
procedures  to  guide  the  recipient's  staff 
to  ensure  compliance  with  this  rule. 
Such  procedures  could  include 
information  regarding  how  any  person 
may  be  given  access  to  or  be  provided 
with  copies  of  a  recipient's  case 
disclosure  information.  The  procedures 
could  also  set  out  the  costs  for  copying 
or  mailing  such  information. 

List  of  Subjects  in  45  CFR  part  1644 

Grant  programs,  Legal  services, 
Reporting  and  recordkeeping. 
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For  reasons  set  forth  in  the  preamble. 
LSC  amends  Chapter  XVI  of  Title  45  by 
adding  part  1644  as  follows: 

PART  1644^DISCLOSURE  OF  CASE 
INFORMATION 


Sec. 

1644.1 

1644.2 

1644.3 

1644.4 

1644.5 


Purpose. 

Definitions. 

Applicability. 

Case  disclosure  requirement. 

Recipient  policies  and  procedures. 
Authority:  Pub.  L  105-119.  Ill  Stat.  2440. 
Sec.  505:  Pub.  L.  104-134.  110  Stat.  1321;  42 
U.S.C  2996g(a). 

§1644.1    Purpose. 

The  purpose  of  this  rule  is  to  ensure 
that  recipients  disclose  to  the  pubhc 
and  to  the  Corporation  certain 
information  on  cases  filed  in  court  by 
their  attorneys. 

§1644.2    Definitions. 
For  the  purposes  of  this  part: 

(a)  To  disclose  the  cause  of  action 
means  to  provide  a  sufficient 
description  of  the  case  to  indicate  the 
type  or  principal  nature  of  the  case. 

(b)  Recipient  means  any  entity 
receiving  funds  from  the  Corporation 
pursuant  to  a  grant  or  contract  under 
section  1006(a)(1)(A)  of  the  Act. 

(c)  Attorney  means  any  full-time  or 
part-time  attorney  employed  by  the 
recipient  as  a  regular  or  contract 
employee. 

§1644.3    Applicability. 

(a)  The  case  disclosure  requirements 
of  this  part  apply: 

(1)  To  actions  filed  on  behalf  of 
plaintiffs  or  petitioners  who  are  clients 
of  a  recipient: 

(2)  Only  to  the  original  filing  of  a  case, 
except  for  appeals  filed  in  appellate 
courts  by  a  recipient  if  the  recipient  was 
not  the  attorney  of  record  in  the  case 
below  and  the  recipient's  client  is  the 
appellant; 

(3)  To  a  request  filed  on  behalf  of  a 
client  of  the  recipient  in  a  court  of 
competent  jurisdiction  for  judicial 
review  of  an  administrative  action;  and 

(4)  To  cases  filed  pursuant  to 
subgrants  under  45  CFR  part  1627  for 
the  direct  representation  of  eligible 
clients,  except  for  subgrants  for  private 
attorney  involvement  activities  under 
part  1614  of  this  chapter. 

(b)  This  part  does  not  apply  to  any 
cases  filed  by  private  attorneys  as  part 
of  a  recipient's  private  attorney 
involvement  activities  pursuant  to  part 
1614  of  this  chapter. 

§  1644.4    Case  disclosure  requirement 

(a)  For  each  case  filed  in  court  by  its 
attorneys  on  behalf  of  a  client  of  the 
recipient  after  January  1, 1998,  a 


recipient  shall  disclose,  in  accordance 
with  the  requirements  of  this  part,  the 
following  information: 

(1)  The  name  and  full  address  of  each 
party  to  a  case,  unless: 

(i)  the  information  is  protected  by  an 
order  or  rulb  of  court  or  by  State  or 
Federal  law;  or 

(ii)  the  recipient's  attorney  reasonably 
believes  that  revealing  such  information 
would  put  the  client  of  the  recipient  at 
risk  of  physical  harm; 

(2)  Tne  cause  of  action; 

(3)  The  name  and  full  address  of  the 
court  where  the  case  is  filed;  and 

(4)  The  case  number  assigned  to  the 
case  by  the  court. 

(b)  Recipients  shall  provide  the 
information  required  in  paragraph  (a)  of 
this  section  to  the  Corporation  in 
semiannual  reports  in  the  manner 
specified  by  the  Corporation.  Recipients 
may  file  such  reports  on  behalf  of  their 
subrecipients  for  cases  that  are  filed 
under  subgrants.  Reports  filed  with  the 
Corporation  will  be  made  available  by 
the  Corporation  to  the  public  upon 
request  pursuant  to  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

(c)  Upon  request,  a  recipient  shall 
make  the  information  required  in 
paragraph  (a)  of  this  section  available  in 
written  form  to  any  person.  Recipients 
may  charge  a  reasonable  fee  for  mailing 
and  copying  documents. 

§1644.5     Recipient  policies  and 
procedures. 

Each  recipient  shall  adopt  written 
policies  and  procedures  to  implement 
the  requirements  of  this  part. 

June  15, 1998. 
Victor  M.  Fortune. 

Genera!  Counsel. 

(FR  Doc.  98-16243  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  387,  390,  391,  392,  395, 
396,  and  397 

[FHWA  Docket  ^4o.  FHWA-e7-2328;  W>«7- 
3] 

RIN2125-nAD72 

Review  of  ttre  Federal  Motor  Carrier 
Safety  Regulations;  Regulatory 
Removals  and  Substantive 
Amendments 

AQBICY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Final  rule. 

SUMMARY:  The  FHWA  is  adopting  a  final 
rule  to  remove,  amend,  and  redesignate 


certain  provisions  of  the  Federal  Motor 
Carrier  Safety  Regulations  concerning 
financial  responsibility;  general 
applicability  and  definitions;  accident 
recordkeeping  requirements; 
qualifications  of  drivers;  driving  of 
commercial  motor  vehicles;  hoiu^  of 
service  of  drivers;  inspection,  repair, 
and  maintenance;  and  the  transportation 
of  hazardous  materials.  The  agency 
considers  many  of  these  regulations  to 
be  obsolete,  redundant,  unnecessary, 
ineffective,  or  burdensome.  Others  are 
more  appropriately  regulated  by  State 
and  local  authorities,  better  addressed 
by  company  policy,  in  need  of 
clarification,  or  more  appropriately 
contained  in  another  section.  This 
action  is  consistent  with  the  FHWA's 
Zero  Base  Regulatory  Review  and  the 
President's  Regulatory  Reinvention 
Initiative. 

EFFECTIVE  DATE:  July  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-^009,  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel,  (202)  366- 
1354,  Federal  Highway  Administration, 
E)epartment  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPtBMENTARY  INFORMATION: 

Background 

As  part  of  its  Zero  Base  Regulatory 
Review  Program,  the  FHWA  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  on  January  27,  1997 
(62  FR  3855)  to  request  comment  on  an 
extensive  list  of  changes  proposed 
concerning  Parts  387,  390,  391,  392, 
395,  396,  and  397  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
The  agency  had  implemented  an  earlier 
set  of  changes  to  the  FMCSRs  on 
November  23,  1994  (59  FR  60319)  after 
receiving  comments  to  a  notice  of 
proposed  rulemaking  published  on 
January  10,  1994  (59  FR  1366).  The 
agency  had  also  published  a  final  rule 
on  July  28,  1995  (60  FR  38739)  making 
technical  corrections  to  keep  the 
FMCSRs  accurate  and  up  to  date. 

Discussion  of  Comments 

The  FHWA  extended  the  comment 
period  for  the  NPRM  on  March  27, 1997 
(62  FR  14662).  Comments  to  the  docket 
were  accepted  through  May  12, 1997. 

Comments  were  received  from  55 
organizations,  companies,  and 
individuals  as  follows: 

Ten  States  (State  of  California 
Business.  Transportation,  and  Housing 
Agency;  Colorado  Department  of  Public 
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Safety;  State  of  Connecticut;  Delaware 
Department  of  Public  Safety;  State  of 
Idaho  Transportation  Department;  State 
of  Missouri  Department  of  Revenue  and 
Department  of  Economic  Development; 
North  Dakota  Department  of 
Transportation;  Commonwealth  of 
Pennsylvania;  Vermont  Department  of 
Motor  Vehicles;  Wisconsin  Department 
of  Transportation);  and  one  city  (City  of 
Littleton,  Colorado); 

Five  power  utilities  operating 
commercial  motor  vehicles  (Alabama 
Power,  Duquesne  Light  Company, 
Houston  Lighting  and  Power,  Southern 
Company  Services,  Inc.,  Virginia 
Power); 

Six  manufacturers  and  distributors  of 
explosives  (Austin  Powder  Company, 
Viking  Explosives  and  Supply,  Inc., 
Dyno  Nobel.  Inc.,  the  Ensign-Bickford 
Company,  Maynes  Explosives  Company, 
Sierra  Chemical  Company); 

Two  professional  associations  of  the 
explosives  industry  (Institute  of  Makers 
of  Explosives,  International  Society  of 
Explosives  Engineers); 

Four  consumer  and  safety  advocacy 
groups  (Advocates  for  Highway  and 
Auto  Safety,  Transportation  Consumer 
Protection  Council,  Inc.,  New  York 
Operation  Lifesaver,  Operation 
Lifesaver,  Inc.); 

Four  freight  railroads  and  commuter 
rail  lines  (CSX  Transportation, 
Louisiana  Railroads,  Metra  (Northeast 
Illinois  Regional  Commuter  Railroad 
Corporation),  Vermont  Railroad/ 
Clarendon  and  Pittsford); 

Nine  transportation  industry 
associations  (American  Bus  Association 
(ABA),  American  Trucking  Associations 
(ATA),  Association  of  American 
Railroads  (AAR),  Association  of  Waste 
Hazardous  Materials  Transporters 
(AWHMT),  Distribution  and  LTL 
Carriers  Association,  National 
Automobile  Dealers  Association 
(NADA),  National  School 
Transportation  Association  (NSTA), 
National  Tank  Truck  Carriers,  Inc. 
(NTTC),  Petroleum  Marketers 
Association  of  America  (PMAA)); 

Four  drivers'  organizations,  labor 
unions,  and  other  professional 
organizations  (Brotherhood  of 
Locomotive  Engineers,  Inteniational 
Association  of  Fire  Fighters,  Owner- 
Operator  Indep)endent  Drivers 
Association,  United  Transportation 
Union); 

Three  motor  carriers  (Air  Products 
and  Chemicals,  Ameritech,  Radian 
International); 

Two  firms  providing  services  to  motor 
carriers  (Consolidated  Safety  Services, 
Inc.,  DAC  Services); 

Three  government  agencies  and 
associations  of  govemmejit 


organizations  (American  Association  of 
Motor  Vehicle  Administrators,  National 
Road  Transport  Commission  of 
Australia,  National  Transportation 
Safety  Board);  and 

Two  individuals  (Hoy  Richards, 
Richards  and  Associates;  O.  Bruce 
Bugg). 

Section  387.5,  Definitions 
[Transportation  of  Property] 

Under  the  statutory  authority 
provided  by  49  U.S.C  31139,  the 
Secretary  of  Transportation  is  required 
to  set  forth  regulations  to  require 
minimum  levels  of  financial 
responsibility  for  the  transportation  of 
property  for  compensation  by  motor 
vehicles  in  interstate  commeice.  The 
FHWA  proposed  to  amend  the 
definitions  in  §  387.5  to  make  clear  that 
for-hire  transportation — transportation 
for  compensation — included 
transportation  by  contract,  common, 
and  exempt  motor  carriers  of  property. 

The  Transportation  Consumer 
Protection  Council  (TCPC)  noted  that, 
although  the  ICC  Termination  Act  of 
1995  (Pub.  L.  104-88,  109  Stat.  803) 
eliminated  the  distinction  between 
"common"  and  "contract"  motor 
carriers,  the  tem\s  still  appear  in 
proposed  text  of  revised  FMCSR 
sections.  The  TCPC  also  pointed  out 
what  it  believed  were  errors  in  some 
citations. 

The  Owner-Operator  Independent 
Drivers  Association  (OOIDA)  supported 
the  revision  of  the  definition  of  "motor 
carrier"  and  suggested  the  elimination 
of  the  distinction  between  "motor 
common  carrier"  and  "motor  contract 
carrier." 

The  National  Automobile  Dealers 
Association  (NADA)  suggested  that  the 
preamble  of  the  final  rule  include 
several  examples  of  transportation 
involving  a  variety  of  facts  and 
circumstances. 

The  Association  of  Waste  Hazardous 
Materials  Transporters  (AWHMT) 
favored  the  proposed  revision  to 
eliminate  what  it  viewed  as  obsolete 
definitions.  Although  the  AWHMT 
agreed  that  transporters  of  hazardous 
materials  should  be  subject  to  the 
financial  responsibility  provisions  of 
part  387,  it  referenced  a  1982  Interstate 
Commerce  Commission  (ICC)  ruling  that 
hazardous  waste  destined  for  disposal 
was  not  considered  "property."  The 
AWHMT  recommended  that  the 
"property"  definition  in  part  387 
include  "a  motor  vehicle  with  a  gross 
vehicle  weight  rating  of  10,000  pounds 
or  more  in  interstate  or  foreign 
commerce." 

The  OOIDA  recommended 
eliminating  the  distinction  between 


"exempt"  and  "non-exempt" 
commodities.  The  OOIDA  holds  that  the 
economic  regulations  forming  the  basis 
for  the  definitions  no  longer  exist  at  the 
Federal  level.  The  OOIDA  asserts  that 
some  States  will  not  alter  their 
regulations,  and  will  continue  to  require 
duplicate  registrations  and  separate 
insurance  coverages  until  the 
definitions  are  changed  through  Federal 
regulation. 

FHWA  Response 

The  FHWA  plans  to  address  the 
definitional  issue  of  for-hire  motor 
carriers  of  property  in  detail  in  the    • 
context  of  future  rulemakings 
addressing  the  commercial  regulation  of 
motor  carriers.  Responsibility  for  these 
regulations  was  transferred  from  the  ICC 
to  the  DOT  under  the  provisions  of  the 
ICC  Termination  Act  of  1995. 

The  definition  of  "motor  carrier"  is 
revised  to  make  it  consistent  with  the 
definition  as  it  appears  in  §  390.5.  The 
terse  definition  proposed  in  the  NPRM 
did  not  include  the  agents,  officers  and 
representatives  of  the  motor  carrier,  nor 
its  employees  responsible  for  driver  or 
vehicle  safety. 

As  for  the  AWHMT's  concern,  the 
FHWA  used  the  term  "property"  to 
differentiate  between  two  types  of 
transportation — non-passengers  and 
passengers.  The  merits  of  using  other 
terms,  such  as  "goods"  or 
"commodities"  as  a  substitute  for  the 
"property"  could  be  debated.  However, 
the  term  "property"  is  of  longstanding 
use  and  is  clearly  understood  to  imply 
non-passenger  transportation.  In  this 
context,  the  term  also  includes 
transportation  of  refuse  and  hazardous 
materials  waste. 

Section  387.27(b)(4),  Exceptions  to 
Applicability  [School  Bus 
Transportation] 

The  American  Bus  Association  (ABA) 
suggested  using  the  term  "for-hire 
carrier  under  contract"  rather  than 
"contract  motor  carrier"  to  be  consistent 
with  other  definitions  in  part  387, 
§  387.27(b)(4).  The  ABA  also 
recommended  that  the  "extracurricular" 
trips  envisioned  in  the  proposal  have 
some  preponderant  educational  purpose 
to  qualify  for  the  exemption  from  the 
minimum  financial  responsibility 
requirements.  The  ABA  expressed 
concern  that  school  districts  could 
contract  to  transport  students  to 
amusement  parks  or  other  non- 
educational  destinations,  without  any 
insurance  coverage  for  the  passengers  or 
the  public. 
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FHWA  Response 

This  revision  adopted  today  is 
consistent  with  an  interpretation  issued 
on  April  4,  1997  {62  FR  16370,  at  16403) 
as  part  of  the  Regulatory  Guidance  for 
the  Federal  Motor  Carrier  Safety 
Regulations.  It  is  also  consistent  with 
Congressional  intent.  In  certain 
instances,  motor  carriers  providing 
school  bus  transportation  are  not  subject 
to  the  Bus  Regulatory  Reform  Act  of 
1982  and  the  minimum  financial 
responsibility  requirements  (part  387) 
issued  under  this  Act  (49  U.S.C. 
31138(e)(1)).  Transportation  of  school 
chridren  and  teachers  that  is  organized, 
sponsored,  and  paid  for  by  the  school 
district  is  not  subject  to  part  387  (49 
CFR  387.27(b)(1)).  Therefore,  school  bus 
contractors  are  not  subject  to  the  Federal 
Hnancial  resf)onsibility  requirements  for 
interstate  trips  such  as  sporting  events 
and  class  trips,  but  they  must  comply 
with  all  other  requirements  of  the 
FMCSRs.  They  would,  however,  be 
subject  to  State  financial  responsibility 
requirements. 

In  today's  final  rule,  the  term 
"contract  motor  carrier"  replaces 
"motor  carrier  under  contract."  In  all 
other  respects,  the  final  rule  uses  the 
language  proposed  in  the  NPRM. 

Section  387.29,  Definition,  "For-Hire 
Carriage"  [Passenger  Transportation! 

The  FHWA  proposed  to  amend  this 
definition  to  codify  regulatory  guidance 
issued  on  November  17, 1993  (58  FR 
60734)  and  slightly  revised  on  April  4, 
1997  (62  FR  16370,  at  16406-16407). 
This  guudance  made  clear  the  intent  of 
the  de^nition  to  cover  transportation: 

(1)  generally  available  to  the  public  and 

(2)  performed  for  a  commercial  purpose 
by  a  motor  carrier  who  receives 
compensation  for  the  transportation 
service. 

The  ABA  believed  there  may  be  some 
confusion  about  the  concept  "generally 
available  to  the  public."  It  pointed  out 
that  many  bus  service  contracts  might 
not  in  fact  be  available  to  the  general 
public.  An  example  of  this  would  be  a 
contract  with  a  corporation  to  transport 
employees  between  the  corporation's 
facilities.  The  ABA  noted  that  the 
FHWA  still  issues  permits  for  motor 
contract  carriers  of  passengers.  The  ABA 
recommended  that  the  term  be  defined 
to  include  motor  contract  carriage 
operations. 

FHWA  Response 

The  FHWA  is  adopting  a  more  direct 
definition  than  that  proposed  in  the 
NfPRM:  "For-hire  motor  carrier  of 
passengers  means  a  person  engaged  in 
the  business  of  transporting,  for 


compensation,  passengers  and  their 
property,  including  any  compensated 
transportation  of  the  goods  or  property 
of  another."  This  definition  more  clearly 
expresses  the  FHWA's  intent  to  cover  all 
types  of  for-hir% passenger 
transportation,  irrespective  of  the 
business  relationship  between  the 
transportation  provider  and  the 
customer.  Because  many  motor  carriers 
of  passengers  also  transport  the 
passengers'  property  (for  example,  their 
luggage),  and,  possibly,  small  packages 
not  accompanying  the  passengers,  the 
term  "goods  or  property  of  another"  is 
included  in  the  definition. 

Section  390.3(f)(2),  Accident  Register 
Requirement  for  Federal,  State,  and 
Local  Government  Agencies 

The  FHWA  proposed  removing  the 
requirement  that  government  agencies 
described  in  this  section  maintain  an 
accident  register  for  transportation 
activities  involving  interstate  charter 
transportation  of  passengers. 

The  ABA  opposed  the  proposal.  It 
noted  that,  although  governmental 
entities  are  not  subject  to  FHWA 
compliance  reviews,  they  are  essentially 
unregulated  from  a  safiety  standpoint 
(except  for  the  commercial  drivers 
license  (CDL)  and  related  controlled 
substance  and  alcohol  testing 
regulations).  The  ABA  argued  that  the 
FHWA  will  have  no  other  means  to 
obtain  accident  information  about  this 
segment  of  the  charter  service 
population.  The  ABA  asserted  that  the 
minimal  burden  imposed  on  the  public 
transit  agencies  is  outweighed  by  the 
need  to  obtain  this  information  to  make 
informed  decisions  on  regulatory 
poUcies.  It  added,  "(Ajs  the  Federal 
Transit  Administration  continues  to 
purchase  intercity  buses  for  suburban 
commuter  operations,  which  buses 
might  also  be  used  for  charter 
operations,  this  lack  of  accident 
information  could  be  magnified." 

FHWA  Response 

The  FHWA  believes  government 
agencies  have  a  strong  self-interest  in 
maintaining  safe  operations.  The  fact 
that  they  are  not  subject  to  compUance 
reviews  probably  does  not  influence 
their  recordkeeping  practices 
concerning  accidents.  Furthermore,  any 
accidents  their  vehicles  are  involved  in 
are  a  matter  of  public  record,  and  this 
information  could  be  gathered  readily  if 
the  need  arises.  Accordingly,  paragraph 
390.3(f)(2)  is  revised  as  proposed  in  the 
NPRM. 


Section  390.5,  Definitions 
Accident 

The  FHWA  attempted  to  clarify  the 
meaning  of  the  term  "public  road"  in 
the  definition  of  "accident."  The  term 
"public  road"  was  defined  to  include 
privately  owned  roads  accessible  to  the 
general  public.  The  intent  of  the 
proposed  change  was  to  emphasize  th^ 
the  defining  factor  is  the  road's 
accessibility  to  the  public,  rather  than 
its  owner's  identity. 

Commenters  addressing  this  issue 
were:  the  Austin  Powder  Company 
(letters  from  its  Director  of  Safety  and 
Compliance  and  another  employee  who 
is  Chairman  of  the  American  National 
Standards  Institute  AlO.7  Standard 
Committee),  Institute  of  Makers  of 
Explosives  (IME),  International  Society 
of  Explosives  Engineers,  Viking 
Explosives  &  Supply.  Inc..  Dyno  Nobel, 
Inc.,  Maynes  Explosives  Company. 
Sierra  Chemical  Company  (letters  from 
three  officials  and  a  staff  engineer],  and 
the  Ensign-Bickford  Company. 

The  commenters  were  concerned  that 
the  proposed  revision  to  the  definition 
of  "accident,"  and.  in  particular,  the 
"public  road"  portion  of  the  definition, 
could  require  many  existing  explosive 
storage  facilities  (magazines)  to  be 
closed,  relocated,  or  have  their  storage 
capacities  reduced.  Several  commenters 
noted  that  many  of  these  magazines  are 
currently  accessed  by  private  roads,  or 
are  located  near  private  roads. 

The  associations,  manufacturers,  and 
users  of  explosives  provided  consistent 
commentary  and  background  for  their 
positions.  The  IME  first  developed  a 
safety  standard  to  provide  protection 
from  explosives  storage  sites  in  1910. 
This  was  done  at  the  request  of  the 
Bureau  of  Explosives  (now  part  of  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms  (ATF)). 
The  standard  has  been  revised  and 
updated  over  the  years  and  is  currently 
published  as  IME  Safety  Library 
Publication  No.  2,  "The  American  Table 
of  Distances. "  This  table  is  incorporated 
into  the  regulations  of  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  (29  CFR  1910.109),  the  ATF  (27 
CFR  55.11  and  55.218).  State 
regulations,  ANSI  standards.  National 
Fire  Protection  Association  standards. 
Uniform  Fire  Code,  U.S.  Army  Corps  of 
Engineers,  Building  Officials  and  Code 
Administrators,  Southern  Building 
Code,  and  other  national  safety 
standards  and  codes.  Most  of  the 
commenters  on  this  issue  stated  they 
use  ANSI  Standard  AlO.7,  "Commercial 
Explosives  and  Blasting  Agents — Safety 
Requirements  for  Transportation 
Storage,  Handling,  and  Use"  to  provide 
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minimum  recommendations  for  locating 
explosive  storage  sites  in  reference  to 
inhabited  buildings,  public  highways, 
and  f)assenger  railways. 

The  definition  of  "highway" 
applicable  to  the  American  Table  of 
Distances  (29  CFR  1910.109(c)(l)(v), 
Table  H-21)  is  "any  public  street,  public 
alley,  or  public  road."  Commenters 
stated  that  the  table  has  never  been  used 
to  refer  to  "private"  roads  on 
construction  sites,  distribution  sites, 
and  the  like.  If  the  definition  were  to  be 
changed  to  include  "private"  roads 
which  may  be  accessible  to  the  public, 
the  commenters  believed  many  existing 
explosive  storage  facilities  (magazines), 
currently  accessed  by  private  roads,  or 
located  near  private  roads,  may  be 
forced  to  close  or  to  significantly  reduce 
their  capacity  due  to  quantity/distance 
restrictions.  Several  commenters 
expressed  particular  concern  with  a 
sentence  in  the  preamble  to  the  NPRM 
which  stated:  "Therefore,  accessibility 
to  the  public,  not  the  identity  of  the 
owner,  is  the  major  factor  which 
determines  whether  a  road  or  way  is 
public."  The  IME  noted: 

Explosive  storage  facilities  on  mining 
properties,  quarrying  operations,  and 
construction  projects  are  accessed  by  mine 
and  construction  roads  or  are  located  in 
proximity  to  such  loads.  These  roads  have 
never  been  considered  "public  roads"  for 
purposes  of  determining  quantity/distance 
separations  even  though  the  public  may  have 
access  to  such  roads  (it  would  be  a  physical 
impossibility  to  fence  off  the  hundreds  of 
square  miles  on  such  sites  in  order  to  restrict 
public  accessibility).  Although  such  roads  are 
generally  posted  and/or  barricaded, 
experience  has  shown  that  even  fences  and 
roving  patrols  cannot  keep  the  "public"  in 
four  wheel  drive  vehicles,  all  terrain  vehicles 
(ATVs),  snowmobiles,  etc.  from  traveling  the 
roads,  especially  during  hunting  and  fishing 
seasons. 

For  over  eighty  years,  the  term  "public 
road"  has  always  been  regarded  by  the 
explosives,  blasting,  mining,  quarrying,  and 
construction  industries  to  mean  a  road  that 
was  constructed,  financed,  maintained,  and 
controlled  by  some  political  subdivision. 

Two  commenters  asked  for 
clarification  concerning  the 
applicabihty  of  the  proposed  definition 
to  accidents  on  private  property.  The 
National  Automobile  Dealers 
Association  (NADA)  asked  the  FHWA  to 
clarify  whether  the  definition  would 
extend  to  accidents  occurring  on  truck 
dealership  properties.  The  State  of 
Idaho  Transportation  Department 
wished  clarification  concerning  parking 
lots,  garages,  and  private  roads  around 
stadiums,  shopping  malls,  and  similar 
facilities. 


FHWA  Response 

The  FHWA  has  never  intended  to 
expand  the  definition  of  "public  road" 
to  encompass  any  roadway  only 
remotely  accessible  to  the  public  at 
large.  The  agency's  intent  was  to  codify 
an  interpretation  published  in  the  April 
4,  1997,  Regulatory  Guidance  for  the 
Federal  Motor  Carrier  Safety 
Regulations  (62  FR  16370,  at  16408). 
That  interpretation  reads  as  follows: 

Section  390.5  Definitions 
•        •        •        •        • 

Question  26:  What  is  considered  a 
"pubUc  road"? 

Guidance:  A  public  road  is  any  road 
under  the  jurisdiction  of  a  public  agency 
and  open  to  public  travel  or  any  road  on 
private  property  that  is  open  to  public 
travel. 

Many  roads  perfonning  the  identical 
access  functions  of  "public  roads"  are. 
in  fact,  constructed,  operated,  and, 
sometimes,  maintained  by  non- 
governmental entities.  These  entities 
include  shopping  center  owmers, 
commercial  real  estate  developers,  and 
homeowners  associations.  These  roads 
are  nearly  always  designed,  constructed, 
marked,  signed,  and  signaled  in 
conformance  with  national.  State,  and 
local  guidelines,  regulations,  and 
ordinances.  In  these  times  of  scarce 
governmental  resources,  commercial 
and  private  enterprises  are  more  often 
being  required  to  provide  the  immediate 
access  to  their  proposed  land 
developments  as  a  quid  pro  quo  for 
obtaining  a  zoning  approval  and 
construction  permit  for  a  facility 
generating  personal  and  vehicular  travel 
on  the  surrounding  roadway  network.  In 
addition,  conformity  with  design  and 
construction  practices  is  usually  a 
requirement  for  a  local  governmental 
entity  to  take  over  the  maintenance  of 
the  completed  facility. 

Another  term,  "Open  to  public 
travel,"  found  at  23  CFR  460.  clearly 
expresses  the  FHWA's  intent.  The 
definition  reads  as  follows: 

Open  to  public  travel  means  that  the 
road  section  is  available,  except  during 
scheduled  periods,  extreme  weather  or 
emergency  conditions,  passable  by  four- 
wheel  standard  passenger  cars,  and 
open  to  the  general  public  for  use 
without  restrictive  gates,  prohibitive 
signs,  or  regulation  other  than 
restrictions  based  on  size,  weight,  or 
class  of  registration.  Toll  plazas  of 
public  toll  roads  are  not  considered 
restrictive  gates. 

The  FHWA  believes  the  definition 
specifically  addresses  the  IMF's  concern 
because  it  excludes  road  sections 
barricaded  or  posted. 


Another  issue  is  the  nature  of  the 
storage  of  commercial  explosives. 
Footnote  5  to  the  American  Table  of 
Distances  reads  as  follows: 

This  table  applies  only  to  the 
manufacture  and  permanent  storage  of 
commercial  explosives.  It  is  not 
applicable  to  the  transportation  of 
explosives,  or  any  handling  or 
temporary  storage  necessary  or  incident 
thereto.  It  is  not  intended  to  apply  to 
bombs,  projectiles,  or  other  heavily 
encased  explosives. 

The  FHWA  believes  the  IMF's  and 
other  commenters'  concerns  about  the 
potential  necessity  of  relocating 
explosives  magazines  may  extend 
beyond  the  application  of  the  American 
Table  of  Distances.  Many  magazines, 
such  as  those  used  in  the  earthmoving 
stages  of  road  construction  projects,  are 
temporary  storage  facilities. 

The  FHWA  is  substituting  the  term 
"road  open  to  public  travel"  for  the  term 
"pubhc  road"  in  the  definition  of 
"accident."  It  is  discussed  in  detail 
under  the  heading,  "Highway,"  later  in 
this  document. 

The  NADA  and  the  State  of  Idaho 
Transportation  Department  asked  about 
accidents  taking  place  on  a  truck 
dealership's  property,  parking  lots, 
parking  garages,  and  roads  providing 
access  to  shopping  malls,  stadiums,  and 
similar  facilities.  If  the  property  is 
"open  to  public  travel,"  a  motor  carrier 
would  be  required  to  record  those 
accidents  under  §  390.15.  In  general,  the 
FHWA  considers  the  following  ungated 
faciUties  to  be  open  to  public  travel: 
Customer  parking  lots,  garages  and 
access  roads  to  malls,  stadiums,  etc.  On 
the  other  hand,  gated  parking  lots, 
garages,  etc.,  are  not  open  to  public 
travel.  The  customer  parking  areas  of  a 
truck  dealership  are  open  to  the  {fublic, 
whereas  areas  of  the  dealership  used  to 
park  or  store  new  and  used  vehicles 
prior  to  sale  generally  are  not. 

Commercial  Motor  Vehicle 

The  FHWA  proposed  to  revise  the 
definition  of  commercial  motor  vehicle 
to  provide  consistent  definitions  of 
designed  passenger  capacity  and 
transportation  of  hazardous  materials  in 
§§  383.5  and  390.5.  The  FHWA  received 
no  comments  on  this  element  of  the 
proposal. 

llie  definition  is,  therefore,  revised  as 
proposed  in  the  NPRM,  with  two  minor 
changes.  The  first  change  deletes  the 
modifying  term  "public"  (as  in  "public 
highway")  because  the  term  "highway" 
is  now  defined  and  added  to  the 
definitions.  The  second  change  deletes 
the  Code  of  Federal  Regulations  citation 
for  the  Hazardous  Materials  Regulations 
because  the  FHWA  believes  the  motor 
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carriers  subject  to  these  regulations  are 
well  aware  of  the  reference,  and  a  cross- 
reference  here  is  superfluous. 

Several  commenters  addressed  the 
issue  of  the  weight  threshold  for 
commercial  motor  vehicles  subject  to 
the  FMCSRs.  Those  comments  appear 
under  "Comments  to  FMCSR  sections 
not  addressed  in  the  NPRM,"  later  in 
this  document. 

Highway 

Because  of  the  concern  generated  by 
the  FHWA's  proposal  to  revise  the  use 
of  the  term  "public  road"  in  the 
definition  of  "accident,"  the  FHWA  is 
adding  the  term  "highway"  to  the 
definitions  of  §  390.5.  This  definition 
builds  upon  the  definition  in  Section  1- 
127  of  the  "Uniform  Vehicle  Code  and 
Model  Traffic  Ordinance"  (UVCMTO), 
1992  Edition,  published  by  the  National 
Committee  on  Uniform  Traffic  Laws  and 
Ordinances  in  Evanston,  Illinois,  which 
reads  as  follows: 

S 1-127 — Highway. — The  entire  width 
between  the  boundary  lines  of  every  way 
publicly  maintained  when  any  part  thereof  is 
open  to  the  use  of  the  public  for  purposes  of 
vehicular  travel  (emphasis  added). 

The  FHWA  has  modified  this 
definition  and  added  it  to  those 
proposed  in  the  NPRM:  H/g^woy  means 
any  road,  street,  or  way,  whether  on 
public  or  private  prof)erty,  open  to 
public  travel.  "Open  to  pubhc  travel," 
as  defined  at  23  CFR  460.2,  will  be 
incorporated  in  this  definition. 

The  key  difference  between  the 
Uniform  Vehicle  Code  definition  and 
the  definition  the  FHWA  is  adopting  is 
the  public-use  nature  of  the  facility, 
rather  than  its  ownership  or 
maintenance. 

Intermittent,  Casual,  or  Occasional 
Driver 

Section  391.63  contains  a  limited 
exemption  from  certain  driver 
qualification  requirements  for  an 
"intermittent,  casual,  or  occasional 
driver."  This  term  is  defined  in  §  390.5 
as  a  driver,  who  in  any  period  of  7 
consecutive  days,  is  employed  by  more 
than  a  single  motor  carrier.  Section 
390.5  also  defines  a  "regularly 
employed  driver"  as  a  driver  employed 
or  used  solely  by  a  single  motor  carrier 
in  any  period  of  7  consecutive  days.  The 
FHWA  proposed  to  replace  the  term 
"intermittent,  casual,  or  occasional 
driver"  with  the  term  "multiple- 
employer  driver"  to  clarify  both 
definitions. 

Radian  International  LLC  (Radian)  is 
concerned  that  the  proposed  term 
"multi-employer  driver"  would 
drastically  alter  the  meaning  of  the 
current  definition  and  eUminate  the 


reUef  from  certain  recordkeeping 
requirements  it  provides.  Radian,  an 
environmental  engineering  firm, 
occasionally  requires  its  employees  to 
drive  a  company-owned  commercial 
motor  vehicle  (CMV)  with  a  gross 
vehicle  weight  rating  (GVWR)  of  more 
than  10,000  pounds  (4,545  kilograms)  to 
test  sites.  It  cited  a  letter  of 
interpretation  issued  by  the  Office  of 
Motor  Carrier  Standards  on  October  2, 
1992,  advising  that  its  drivers  were 
intapnittent,  casual,  or  occasional  in 
this  situation  and  that  §§  391.63  and 
395.8(j)(2)  of  the  FMCSRs  would  be 
applicable  to  Radian's  situation. 

FHWA  Response 

The  FHWA  has  reassessed  the  1992 
letter  of  interpretation  and  now  believes 
it  was  erroneous.  A  driver  who  is 
employed  by  a  single  motor  carrier 
^  meets  the  definition  of  a  regularly 
employed  driver  in  §  390.5  even  though 
he  or  she  might  drive  a  CMV  only 
intermittently  or  occasionally.  Radian 
provided  no  information  at  the  time  the 
interpretation  was  requested  to  support 
classification  of  its  employees  as 
anything  other  than  "regularly 
employed  drivers,"  unless  they  drive 
CMVs  for  other  motor  carriers  during 
any  period  of  7  consecutive  days.  The 
fact  that  these  employees  may  only 
occasionally  drive  CMVs  as  part  of  their 
assigned  duties  does  not  chainge  this 
fact.  No  other  commenter  challenged  the 
revision  to  the  definition,  and  it  is  being 
adopted  as  proposed.  The  1992  letter  of 
interpretation  is  therefore  overruled. 
The  administrative  adjustments  Radian 
must  make  are  not  arduous.  Potentially, 
they  can  provide  Radian  with  additional 
assurance  of  the  safe  driving  records  of 
its  employees. 

The  FriWA  will  delete  the  second 
sentence  of  the  definition  proposed  in 
the  NPRM,  referencing  the 
qualifications  of  these  drivers.  Under 
Subpart  G.  Limited  Exemptions, 
§§  391.63  arid  391.65  provide  clear 
gixidance  to  the  exemptions  for 
multiple-employer  drivers  and  drivers 
furnished  by  other  motor  carriers. 

The  term  "single-employer  driver" 
replaces  the  term  "regularly-employed 
driver"  as  proposed  in  the  NPRM. 

Interstate  Commerce 

The  FHWA  proposed  to  revise  the 
definition  of  interstate  commerce  to 
clarify  that  transportation  within  a 
single  State  is  considered  interstate 
commerce  if  this  transportation 
continues  a  through  movement 
originating  outside  the  State,  or  has  a 
destination  outside  the  State. 

The  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  stated  its  strong  support 


of  the  proposal  to  clarify  the  definition. 
The  NTTC  advised  the  FHWA  to 
coordinate  with  the  Research  and 
Special  Programs  Administration  on 
jurisdictional  questions  of  interstate/ 
intrastate  hazardous  materials 
transportation,  and  particularly 
recommended  that  the  FHWA  review 
the  comprehensive  HM-223  and  HM- 
200  rulemakings  concerning  operation 
of  non-specification  cargo  tank  motor 
vehicles. 

The  Distribution  and  LTL  Carriers 
Association  (LTL)  recommended  that 
paragraph  (3)  of  the  definition  be 
revised  to  read:  "Between  two  places  in 
a  State  as  part  of  trade,  traffic,  or 
transportation  which  has  originated 
&t)m  outside  the  State  or  is  destined  by 
the  shipper  to  go  outside  the  State." 

In  a  related  comment,  the  AHAS 
requested  the  FHWA  to  address 
"commercial  vehicle  axle  and  gross 
weight  limits  for  trucks  operating 
wholly  intrastate  but  engaging  in 
transport  that  is  interstate  in  character, 
hours  of  service  requirements  that 
diverge  from  the  federal  standards  of  23 
CFR  Pt.  395  [sic],  and  States  that 
establish  overall  length  limits  for  trucks 
as  viewed  within  the  limitations  and 
grandfathering  provisions  of  49  U.S.C. 
§  31111(b).  We  do  not  regard  the 
interpretation  of  these  and  a  number  of 
other  topics  as  obvious  when  certain 
intrastate  commercial  movements  are 
denominated  interstate."  The  AHAS  did 
not  explain  how  it  defined  "transport 
that  is  interstate  in  character." 

FHWA  Response 

Although  the  LTL's  suggested  revision 
does  not  cover  international 
movements,  it  is  otherwise  more 
concrete  than  the  proposed  definition. 
The  agency  therefore  adopts  a  revised 
version  of  the  LTL's  suggested  wording. 

With  respect  to  the  NTTC's 
recommendation,  the  FHWA  continues 
to  work  very  closely  with  the  RSPA  on 
technical,  jurisdictional,  and 
programmatic  issues  related  to  all 
hazardous  materials  rulemaking  actions. 

The  concerns  of  the  AHAS  about 
weights  and  dimensions  of  CMVs 
operating  in  interstate  commerce  are 
beyond  the  scope  of  this  rulemaking, 
but  we  will  forward  them  to  the  offices 
responsible  for  implementing  the  CMV 
size  and  weight  regulations. 

Principal  Place  of  Business 

The  FHWA  proposed  to  amend  this 
definition  to  mean  a  single  location 
where  records  required  by  parts  382, 
387, 390, 391, 395, 396,  and  397  of  the 
FMCSRs  will  be  made  available  for 
inspection  within  48  hours  after  a 
request  has  been  made  by  a  special 
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agent  or  authorized  representative  of  the 
FHWA.  Because  the  definition  is  revised 
to  accompany  a  new  §  390.29. 
comments  are  summarized  under  the 
heading  for  that  section. 

Regularly  Employed  Driver 

Section  390.5  defines  a  "regularly 
employed  driver"  as  a  driver  employed 
or  used  solely  by  a  single  motor  carrier 
in  any  period  of  7  consecutive  days.  The 
FHWA  proposed  to  replace  this  term 
with  "single  employer  driver"  to  make 
it  more  consistent  with  the  intended 
meaning. 

The  FHWA  received  no  comments  on 
this  item  and  it  will  be  revised  as 
proposed  in  the  NPRM. 

Section  390.29,  Location  of  Records  or 
Documents 

The  FHWA  proposed  to  allow  motor 
carriers  with  multiple  terminals  or 
offices  to  maintain  all  records  required 
by  Subchapter  B  at  regional  offices  or 
driver  work-reporting  locations, 
provided  records  can  be  produced  at  the 
principal  place  of  business  or  other 
specified  location  within  48  hours  after 
a  request  has  been  made  by  a  special 
agent  or  authorized  representative  of  the 
FHWA. 

In  regulatory  guidance  issued  on 
November  17, 1993  (58  FR  60734),  the 
FHWA  allowed  inspection,  repair,  and 
maintenance  records  required  under 
part  396  to  be  maintained  at  a  location 
of  the  motor  carrier's  choice,  but 
required  the  motor  carrier  to  make  them 
available  within  two  business  days 
upon  the  FHWA's  request.  The  revised 
definition  of  the  principal  place  of 
business,  and  the  new  §  390.29,  extend 
these  recordkeeping  allowances  and 
provisions  to  all  records  required  under 
parts  382.  387,  390,  391,  395.  396,  and 
397.  The  change  proposed  will  provide 
motor  carriers  with  increased  flexibiUty 
in  complying  with  recordkeeping 
requirements  of  the  FMCSRs. 

Houston  Lighting  and  Power 
Company  (Houston  LAP),  Distribution 
and  LTL  Carriers  Association,  ABA,  and 
the  National  Automobile  Dealers 
Association  (NADA)  supported  the 
proposed  revision. 

National  Tank  Truck  Carriers,  Inc..  a 
trade  association  of  motor  carriers 
specializing  in  cargo  tank 
transportation,  requested  that  the 
FHWA  codify  regulations  concerning 
the  retention  of  "electronic"  records. 

FHWA  Response 

The  definition  of  "Principal  place  of 
business"  in  §  390.5  is  revised  as 
proposed  in  the  NPRM  with  one  minor 
addition.  The  NPRM  language  at  62  FR 
3866  inadvertently  omitted  the 


reference  to  part  397  in  the  proposed 
rule,  althou^  it  was  mentioned  in  the 
preamble.  It  is  included  in  today's  rule. 

The  new  §  390.29  is  added  as 
proposed  in  the  NPRM,  but  with  the 
phrase  "principal  place  of  business" 
added  to  clarify  that  a  motor  carrier  may 
maintain  records  or  documents  at  a 
headquarters  location. 

The  FHWA  will  address  the  specific 
issue  of  electronic  recordkeeping  and 
information  transmission  in  separate 
future  rulemakings  on  the  subject  of 
supporting  documents  and  other  types 
of  records. 

Section  391.11,  Qualifications  of  Drivers 

The  heading  for  §  391.11  is  changed 
from  "Qualifications  of  drivers"  to 
"General  qualifications  of  drivers." 
Although  this  was  not  presented  for 
comment  in  the  NPRM,  the  FHWA 
believes  there  is  good  cause  for  this 
minor  revision  to  the  title  of  this 
section.  The  title  more  appropriately 
reflects  the  coverage  of  the  section — 
basic  quahfications,  of  a  general  nature, 
for  CMV  drivers. 

Sections  391 . 1 1(b)(4)  and  (b)(5). 
Determining  Proper  Securement  of 
Cargo 

The  FHWA  proposed  to  delete  these 
provisions  from  the  driver  qualifications 
section  of  the  FTvlCSRs.  The  FHWA 
reasoned  they  were  redundant  because 
§§  383.111(d)  and  392.9(a)  address  the 
topic  of  a  driver's  knowledge  and 
experience  relating  to  proper 
securement  of  cargo. 

Although  no  commenters  addressed 
the  proposal  to  delete  these  provisions, 
the  FHWA  has  determined  there  is  good 
cause  to  retain  them  because  they 
pertain  to  the  general  qualifications  of 
CMV  drivers.  An  essential  element  of 
safe  operations  is  a  driver's  ability  to 
determine  whether  cargo  is  properly 
secured  and  to  secure  cargo  himself/ 
herself,  and  for  motor  carriers  to  assure 
themselves  that  their  drivers  have  the 
necessary  knowledge  and  skills  to  carry 
out  these  tasks.  The  paragraphs  clearly 
complement  the  provisions  of  §§  392.9 
and  383.111(d). 

The  ability  of  a  driver  to  determine 
the  proper  location,  distribution,  and 
securement  is  clearly  a  skill  that  is 
learned  through  instruction  and 
experience.  A  driver  might  arrive  at  a 
new  job  without  specific  experience  in 
handling  a  particular  type  of  cargo,  but 
be  well  qualified  in  other  respects.  The 
FHWA  believes  that  skills  and  practice 
in  safe  cargo  handling  are  more 
appropriately  categorized  as 
responsibilities,  rather  than 
"qualifications."  For  that  reason,  these 
requirements  will  be  placed  under  a 


new  heading.  Responsibilities  of 
drivers,  §391.13. 

Section  391.1 1(b)(7),  Jurisdiction  Issuing 
a  Commercial  Motor  Vehicle  Operator's 
License 

The  State  of  Idaho  Transportation 
Department  (Idaho)  requested  the 
FHWA  to  consider  specifying  that  the 
currently-valid  operator's  license  be 
issued  by  the  driver's  State  or 
jurisdiction  of  domicile,  rather  than 
"from  one  State  or  jurisdiction."  Idaho 
reasoned  this  would  be  consistent  with 
the  definition  of  "State  of  domicile" 
used  for  the  CDL  in  §  383.5  and  the 
driver  application  procedures  for 
transfer  of  a  CDL  in  §  383.71(b). 

FHWA  Response 

The  FHWA  acknowledges  Idaho's 
comment  concerning  the  desirability  of 
consistent  requirements  for  CMV  drivers 
required  to  hold  a  CDL  and  CMV  drivers 
required  to  hold  an  operator's  license. 
The  FHWA  raised  the  issue  of  a  driver's 
domicile  in  its  1990  NPRM  concerning 
learner's  permits  for  drivers  seeking  to 
obtain  a  CDL  (55  FR  34478,  August  22, 
1990).  The  FHWA  raised  the  issue  of  the 
domicile  requirement  in  existing  CDL 
regulations  and  their  impact  on  drivers 
wishing  to  acquire  commercial  driver 
training  in  preparation  for  obtaining  a 
CDL.  The  FHWA  received  a  number  of 
comments,  filed  under  FHWA  Dockat 
Number  MC-90-10  (now  Department  of 
Transportation  Docket  FHWA-97- 
2181).  The  issue  of  how  best  to  deal 
with  the  definition  of  jurisdiction  of 
licensure  is  still  ongoing.  The  FHWA 
will  address  this  issue  in  future 
rulemaking  actions. 

Because  §§  391.11(b)(4)  and  (b)(5)  are 
redesignated  as  §§  391.13(a)  and  (b),  this 
paragraph  is  redesignated  as  (b)(5)  and 
reads:  "Has  a  currently  valid 
commercial  motor  vehicle  operator's 
license  issued  only  by  one  State  or 
jurisdiction." 

Section  391.1l(b)(l0).  Road  Test 

The  FHWA  proposed  to  delete  all 
requirements  related  to  the  road  test 
contained  in  subpart  D,  §§  391.31  and 
391.33.  Therefore,  this  section,  cross- 
referencing  the  road  test  provisions,  was 
proposed  to  be  deleted  as  well.  The 
FHWA  reasoned  the  road  test 
requirement  was  redundant  for  driver 
applicants  required  to  possess  a  CDL  or 
who  successfully  completed  a  road  test 
as  part  of  the  process  of  obtaining 
another  type  of  license  or  as  required  by 
an  employer.  Additional  discussion  may 
be  found  under  the  heading  for  Section 
391.31  later  in  this  document. 

The  FHWA  has  determined  that  it  is 
in  the  best  interests  of  safety  to  retain 
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§  391.31  and  to  revise  §  391.33.  The 
background  of  the  proposed  change,  the 
summary  of  docket  comments,  and  the 
FHWA's  response  are  detailed  under  the 
headings  for  §§  391.31  and  391.33.  This 
section  is  retained  and  redesignated  as 
§  391.11(b)(8). 

Section  39l.ll(b)(ll),  Application  for 
Employment 

The  FHWA  proposed  to  remove  the 
section  requiring  a  commercial  motor 
vehicle  driver  to  furnish  the  employing 
motor  carrier  with  an  application  for 
employment  in  accordance  with 
§  391.21.  The  agency  reasoned  that  the 
completion  and  furnishing  of  an 
employment  application  are  not  driver 
qualification  standards  as  such. 
However,  they  are  necessary  and 
important  actions  to  evaluate  the 
competence  of  applicants  for  CMV 
driver  positions,  and  they  are  addressed 
in  §391.21. 

The  ATA  opposed  the  removal  of  this 
provision.  It  stated,  "Completion  of  an 
application  for  employment  is 
fundamental  to  the  process  of  selecting 
safe  CMV  drivers  since  the  beginning  of 
structured  safety  programming  and  was 
published  as  a  trucking  industry  safety 
standard  in  1939, 12  years  before  it  was 
incorporated  into  the  FMCSRs."  The 
ATA  believed  the  deletion  of  the 
paragraph  would  prevent  motor  carriers 
from  gathering  information  to  determine 
applicants'  qualifications  in  accordance 
with  §391.21. 

FHWA  response 

A  driver's  application  for  employment 
is  not  a  "qualification"  per  se.  The 
revised  heading  of  §  391.11  as  "General 
qualifications"  clarifies  the  intent  to 
include  performance-oriented 
qualifications.  An  application  for 
employment  is  simply  a  presentation  of 
a  document.  The  FHWA  is  not  revising 
or  removing  §  391.21,  Application  for 
employment.  As  stated  in  the  preamble 
to  the  NPRM,  the  action  of  removing 
§391.11(b)(ll)  is  not  intended  to  affect 
the  responsibility  of  CMV  drivers  to 
complete  and  furnish  the  motor  carrier 
considering  hiring  them  with 
employment  applications  containing 
certain  information  required  by 
§391.21. 

Accordingly,  §  391.11(bJ(ll)  is 
removed  as  proposed  in  the  NPRM. 

Section  391.13,  Responsibilities  of 
Drivers 

The  FHWA  proposed  to  delete 
§§  391.11(b)(4)  and  (b)(5)  concerning  a 
CMV  driver's  knowledge  and  experience 
with  methods  and  procedures  for 
location,  distribution,  and  securement 
of  cargo.  The  FHWA  has  determined  it 


is  in  the  best  interests  of  safety  to  retain 
those  sections,  as  discussed  above.  A 
new  §  391.13  will  be  added  to  the 
FMCSRs,  and  the  provisions  will  be 
redesignated  to  appear  under  that 
heading. 

Section  391.15(b),  Disqualification  for 
Loss  of  Driving  Privileges 

The  FHWA  proposed  to  redesignate 
§  392.42  as  §  391.15(b)(2)  and  to  title  the 
paragraph  "Loss  of  driving  privileges." 
The  provision  requires  a  driver  who 
receives  a  notice  that  his/her  license, 
permit,  or  privilege  to  operate  a  CMV 
has  been  revoked,  suspended,  or 
withdrawn  to  notify  the  employing 
motor  carrier  before  the  end  of  the 
business  day  following  the  day  the 
driver  received  the  notice.  The  FHWA 
believed  the  notification  requirement 
would  be  more  appropriately  included 
in  §  391.15  because  it  specifically 
addresses  the  disqualification  of  drivers, 
rather  than  general  requirements  for  safe 
driving. 

The  FHWA  also  requested  State  driver 
licensing  agencies  to  comment  on 
whether  they  send  written  notification 
to  the  employing  motor  carrier  of  a 
driver  who  has  had  his/her  license, 
permit,  or  privilege  to  operate  a  CMV 
revoked,  suspended,  or  withdrawn.  The 
FHWA  sought  information  to  determine 
if  §  391.15(b)  should  be  revised  to 
exempt  a  driver  from  the  requirement  to 
notify  his/her  employing  motor  carrier  if 
a  State  licensing  agency  sends  written 
notification  to  the  motor  carrier  in  the 
event  the  driver's  license  was  revoked, 
suspended,  or  withdrawn.  The  FHWA 
received  many  comments  on  this 
speculative  proposal.  Because  they  were 
requested  under  the  heading  of  §  392.42 
in  the  NPRM,  they  are  summarized 
under  that  heading  in  this  preamble. 

The  State  of  Idaho  recommended  an 
additional  revision  to  this  section.  Idaho 
recommended  adding  a  CMV  driver's 
refusal  to  undergo  controlled  substance 
testing  as  a  disqualifying  offense,  noting 
that  "Based  on  current  regulations,  a 
CDL  driver  cannot  be  disqualified  for 
refusing  to  undergo  a  controlled 
substanc#test." 

FHWA  Response 

The  agency  is  revising  §  391.15(b)  as 
proposed  in  the  NPRM.  The  section 
contains  general  provisions  to  require  a 
driver  notified  that  a  temporary  or 
permanent  limitation  has  been  placed 
on  his/her  CMV  driving  privilege  to 
inform  the  employing  motor  carrier  of 
this  event. 

Because  of  continuing  discussions 
regarding  how  to  treat  loss-of-privilege 
from  a  jurisdiction  other  than  the  one 
that  issued  a  license  to  a  driver,  the 


FHWA  has  determined  it  is  appropriate 
to  retain  the  current  title 
"Disqualification  for  loss  of  driving 
privileges."  Any  proposals  concerning 
loss-of-privilege  actions  imposed  by  the 
non-licensing  jurisdiction  will  be 
addressed  in  a  future  rulemaking  action. 

The  FHWA  has  determined  it  is  not 
appropriate  at  this  time  to  change  the 
FMCSRs  to  require  State  licensing 
agencies  to  notify  motor  carrier 
employers  of  licensing  actions  taken 
against  drivers.  Placing  the  primary 
burden  on  the  State  licensing  agencies 
to  notify  employers  of  drivers' 
disqualifications  would  create  a 
significant  unfunded  mandate.  The 
requirement  would  also  be  a  difficult,  if 
not  impossible,  undertaking  for  most 
States  due  to  the  high  turnover  rate  of 
commercial  motor  vehicle  drivers. 

As  for  Idaho's  comments,  the  intent  of 
the  current  §  392.42  is  to  require  the 
driver  to  inform  the  motor  carrier  of 
notifications  received  from  State  or  local 
licensing  or  law  enforcement  agencies. 
In  the  case  of  a  controlled  substance  test 
administered  by  a  police  officer,  a 
driver's  refusal  to  test  would  be  covered 
by  the  appropriate  State  or  local  laws, 
and  the  driver  would  be  required  to 
inform  the  motor  carrier  of  any  adverse 
license  actions  related  to  the  event. 

On  the  other  hand,  Idaho's  belief  that 
"a  CDL  driver  cannot  be  disqualified  for 
refusing  a  controlled  substance  test"  is 
not  entirely  accurate.  The  disqualifying 
offenses  under  §  391.15(c)(2),  which 
have  not  been  proposed  for  revision 
here,  include  driving  a  CMV  under  the 
influence  of  a  Schedule  I  drug  or  other 
substance  identified  in  21  CFR  1308 
(Schedule  of  Controlled  Substances].  If 
the  driver  refused  to  take  a  controlled- 
substance  test  under  the  provisions  of 
49  CFR  part  382,  the  refusal  generates 
the  same  consequences  as  a  positive 
test.  The  statute  (49  U.S.C.  31306) 
requires  a  motor  carrier  to  test  its 
drivers  under  certain  circumstances 
under  regulations  promulgated  by  the 
FHWA.  One  of  these  circumstances  is  a 
driver's  refusal  to  comply  with  the 
statute.  If  the  driver  does  not  comply,  he 
or  she  must  not  operate  a  CMV,  and  the 
motor  carrier  must  not  permit  or  require 
the  driver  to  do  so  until  the  provisions 
of  §§  382.503  and  382.309  have  been 
met  through  Substance  Abuse 
Professional  (SAP)  evaluation  and  the 
retiuTi-to-duty  testing  process.  This 
means  the  driver  must  take  an  actual 
test  to  be  allowed  to  resume  driving 
duties  in  interstate  commerce.  In 
addition,  the  driver  may  be  subject  to 
his  or  her  employer's  policy  actions. 

In  simi,  controlled-substance  and 
alcohol  tests  administered  by  an 
employer  do  not  fall  under  State  laws. 
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The  employer  is  responsible  for  taking 
the  appropriate  actions  in  accordance 
with  the  FMCSRs  and  with  company 
pohcy.  The  FHWA's  regulations 
consider  a  driver's  rehisal  to  submit  to 
testing  a  prohibited  practice.  If  a  driver 
refuses  to  undergo  a  test,  the  motor 
carrier  must  prohibit  the  driver  from 
driving  a  CMV  and  must  provide  the 
driver  with  names,  addresses,  and 
telephone  numbers  of  substance  abuse 
professionals. 

The  FHWA  also  believes  it  is 
inappropriate  to  equate  a  driver's  refusal 
to  test  or  a  positive  test  result  under  part 
382  as  equivalent  to  a  criminal 
conviction  for  driving  under  the 
influence  of  a  controlled  substance. 
Criminal  convictions  of  this  nature  are 
generally  based  upon  a  law  enforcement 
officer's  determination  that  probable 
cause  existed  to  require  a  test  and  an 
arrest  under  his/her  jurisdiction's 
policies.  The  criminal  process  also 
generally  allows  a  driver  more  due 
process  rights  to  contest  the  arrest  and 
positive  test  result  because  the  driver's 
license  privilege  is  in  jeopardy. 

The  FWVA  is  reviewing  regulations 
and  guidance  concerning  controlled- 
substance  and  alcohol  tests 
administered  by  law-enforcement 
officials.  The  agency  will  address  these 
issues  in  a  separate  rulemaking. 

Section  391 .25,  Annual  Review  of 
Driving  Record 

The  FHWA  proposed  to  revise  this 
section  to  replace  the  annual  review  of 
a  driver's  driving  record  with  a  specific 
requirement  to  make  an  inquiry  to  the 
appropriate  agency  of  every  State  in 
which  the  driver  held  a  CMV  operator's 
license  or  permit  during  the  time 
period. 

DAC  Services  (DAC),  a  consumer 
reporting  agency  and  a  major  provider 
of  automated  driver  screening  services, 
favored  the  proposed  revision.  However, 
DAC  was  concerned  that  the  proposed 
language  could  be  interpreted  to 
prohibit  third-party  firms  from 
obtaining  records  on  behalf  of  motor 
carriers.  DAC  noted  that  the  FHWA  field 
staff  occasionally  question  whether  the 
information  obtained  through  DAC  can 
be  used  to  satisfy  a  motor  carrier's 
compliance  with  §  391.23,  Investigation 
and  inquiries.  DAC  recommended 
changing  the  proposed  revision 
explicitly  to  recognize  the  role  of  third- 
party  information  services: 

5  391.25(a)  Except  as  provided  in  subpart 
G  of  this  part,  each  motor  carrier  shall,  at 
least  once  every  12  months,  make,  or  cause 
to  be  made  by  or  through  its  agent,  an  inquiry 
into  the  driving  record  of  each  driver  it 
employs,  covering  at  least  the  preceding  12 
months,  to  the  appropriate  agency  of  every 


State  in  which  the  driver  held  a  commercial 
motor  vehicle  operator's  license  or  permit 
during  the  time  period. 

DAC  also  requested  the  FHWA  add 
"or  its  agent  on  the  motor  carrier's 
behalf,"  before  the  words  "shall  make 
the  following  investigations  and 
inquiries  *   *   '"in  §391.23. 

The  Delaware  Department  of  Public 
Safety  favored  the  proposed  change 
while  noting  that  expanded  direct 
communications  between  motor  carriers 
and  State  agencies  will  likely  increase 
its  workload.  Taking  another  point  of 
view.  Duquesne  Light  Company's 
Nuclear  Power  Division  believed  the 
current  requirements  are  sufficient,  and 
implementing  the  proposed  rule  change 
would  place  an  additional 
administrative  burden  on  companies. 

FHWA  Response 

The  FHWA  is  amending  §  391.25  as 
proposed  in  the  NPRM  with  a  minor 
editorial  change.  The  language  will  be 
edited  to  clarify  the  requirement  for  the 
motor  carrier  to  maintain  a  copy  of  the 
responses  from  each  State  agency  to  the 
inquiry  concerning  drivers'  records.  The 
motor  carrier  must  maintain  these 
responses  regardless  of  their  content. 

In  response  to  DAC's  comment,  the 
definition  of  "motor  carrier"  in  §  390.5 
specifically  includes  the  motor  carriers 
agents,  officers,  and  representatives. 
Since  third-party  firms  providing 
reporting  and  other  services  to  a  motor 
carrier  act  as  the  motor  carrier's  agents, 
they  are  already  included  in  the 
definition  of  those  entities  who  are 
authorized  to  obtain  records  on  behalf  of 
motor  carriers. 

In  response  to  the  Duquesne  Light 
Company's  concern,  the  requirement  to 
make  inquiries  with  each  jurisdiction 
where  the  driver  held  a  CMV  operator's 
license  or  f>ermit  during  the  past  year  is 
intended  to  consider  the  documented 
recordkeeping  practices  of  licensing 
jiuisdictions.  some  of  which  remove 
data  on  drivers'  convictions  for  various 
reasons. 

However,  as  the  Delaware  Department 
of  Pubhc  Safety  pointed  out,  there  are 
well-founded  concerns  about  the 
workload  for  both  the  motor  carriers  and 
the  DMVs.  The  time  and  cost  burdens 
associated  with  the  annual  review  of 
driving  records  are  discussed  under  the 
Paperwork  Reduction  Act  section  of  the 
preamble  to  today's  final  rule. 

Section  391.27,  Record  of  Violations 

The  FHWA  proposed  to  delete  the 
provision  that  a  motor  carrier  require  its 
drivers,  at  least  every  12  months,  to 
prepare  and  furnish  the  motor  carrier 
with  a  hst  of  all  violations  of  motor 
vehicle  traffic  laws  and  ordinances 


(except  those  violations  involving  only 
parking),  of  which  the  driver  has  been 
convicted  or  has  forfeited  bond  or 
collateral  during  that  period.  The 
FHWA  reasoned  that  making  these 
inquiries  to  State  agencies  would  be  a 
more  effective  way  to  gather  this 
information  because  it  would  not  rely 
on  the  driver's  memory  or  veracity. 

Air  Products  and  Chemicals  (Air 
Products)  opposes  the  proposal  to 
eliminate  the  requirement  for  motor 
carriers  to  require  its  drivers  to  furnish 
a  list  of  traffic  violations  resulting  in 
convictions.  Air  Products'  experience 
has  indicated  that  the  information  its 
outside  service  obtains  from  State 
sources  is  not  always  complete  or 
timely — it  lags  behind  the  information 
drivers  provide.  Air  Products  maintains 
that  States  need  to  improve  their 
collection  and  transmission  of  these 
data  to  make  them  sufficiently  rehable 
to  meet  the  company's  needs.  For  the 
present.  Air  Products  continues  to  check 
both  State  records  and  drivers'  lists. 

The  ABA  supported  the  proposal  as  a 
method  of  streamlining  the  process  of 
inquiring  into  drivers'  records. 

The  AHAS  and  the  AAkfVA  both 
supported  the  proposal  as  a  more 
objective  method  to  gather  information, 
as  well  as  a  way  to  corroborate 
information  on  violations  reported  by 
drivers.  The  AAMVA  believed  waiving 
the  requirement  for  drivers  to  notify 
motor  carriers  is  acceptable  in  the  cases 
where  the  State  has  a  mandatory 
notification  program,  but  not  where  the 
State's  program  is  discretionary. 

The  ATA  forwarded  concerns 
expressed  by  a  motor  carrier  employing 
non-CDL  CMV  drivers.  The  motor 
carrier  was  concerned  that,  if  §  391.27 
were  deleted,  a  motor  carrier  could  not 
dieck  information  from  a  State  motor 
vehicle  record  (MVR)  against  any 
information  reported  by  its  non-CDL 
drivers. 

Vermont  DMV  Inspector  R.  Moore 
recommended  making  Commercial 
Drivers  License  Information  System 
(CDLIS)  inquiries  in  each  State  where  a 
driver  has  driven  during  the  preceding 
12  months.  This  would  provide  a 
violation  record  on  a  national  basis  for 
each  driver. 

The  ATA  recommended  allowing  the 
motor  carrier  to  require  a  driver  to 
secure  and  submit  an  MVR  aimually. 
The  ATA  also  recommend  the  FHWA 
accept  evidence  that  a  motor  carrier  has 
requested  records  from  a  State  licensing 
agency  as  proof  of  compliance  with  the 
provision,  even  if  the  motor  carrier  has 
not  received  the  State  agency's 
response.  The  ATA  maintains  that 
privacy  concerns  have  resulted  in  States 
developing  elaborate  procedures  for 
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obtaining  MVRs.  and  that  delays  are 
often  encountered. 

FHWA  Response 

The  FHWA  has  determined  it  is  in  the 
best  interest  of  safety  to  retain  this 
section.  The  proposal  to  delete  the 
provision  was  based  on  two 
assumptions  which  commenters  have 
questioned.  The  first  assumption  was 
that  State  driver-licensing  systems 
would  be  able  to  provide  a 
comprehensive  record  of  accidents  and 
traffic  violations  involving  interstate 
(non-CDL-holding)  CMV  drivers.  The 
second  assumption  was  that  the  State 
records  would  be  far  superior  and  more 
objective  than  the  current  practice  of 
relying  on  a  driver's  memory.  It  appears 
that  several  serious  limitations  would 
prevent  successful  adoption  of  such  a 
rule  at  this  time. 

Several  commenters  expressed 
reservations  about  the  completeness  and 
timeliness  of  States'  operator  license 
status  information.  They  believe 
significant  improvements  must  be  made 
in  the  States'  collection  and 
transmission  of  this  data  before  motor 
carriers  should  be  asked  to  rely 
completely  on  it. 

Relying  completely  on  State 
information  sources  would  also 
eliminate  a  cross-check  between  driver- 
provided  information  and  information 
obtained  from  State  MVRs.  This  would 
be  especially  problematic  for  non-CDL- 
licensed  CMV  drivers  because  there  is 
no  centralized  information  source 
similar  to  QDLIS,  except  for  the  National 
Driver  Register  Problem  Driver  Pointer 
System  (NDR-PDPS)  sponsored  by  the 
National  Highway  Traffic  Safety 
Administration.  This  system  focuses 
primarily  upon  adverse  actions  against 
a  licensee,  such  as  suspensions  and 
revocations.  One  commenter  also 
highlighted  the  administrative  difficulty 
of  gathering  State  MVR  information  on 
non-CDL  drivers  when  the  home  States 
of  the  driver  and  the  motor  carrier  are 
different.  While  this  certainly  can 
present  a  challenge  for  a  motor  carrier 
attempting  to  obtain  the  information  on 
its  own,  the  information  is  commonly 
available  via  third-party  providers  for  a 
fee.  However,  there  is  no  such  service 
available  to  obtain  NDR-PDPS 
information. 

As  the  AAMVA  noted,  waiving  the 
requirement  for  drivers  to  notify  motor 
carriers  might  be  acceptable  in  the  cases 
where  the  State  has  a  mandatory 
notification  program,  but  not  where  the 
State's  program  is  discretionary.  The 
AAMVA  noted  that,  as  of  mid-1997,  no 
States  bad  a  mandatory  program,  and 
only  two  States  had  widespread 
voluntary  programs,  one  of  which  was 


limited  to  intrastate  drivers  and  motor 
carriers. 

Requesting  information  from  drivers 
serves  another  safety  and  business 
purpose.  It  is  common  practice  for 
motor  carriers  to  require  drivers  and 
driver-applicants  to  certify  the 
correctness  of  information  they  provide. 
Falsification  of  information  is  often 
grounds  for  dismissal.  Until  the 
completeness  and  timeliness  of  State- 
based  driver  record  information  is 
substantially  improved,  it  is  important 
for  motor  carriers  to  obtain  this 
information  from  both  the  driver  and 
the  State-based  source  to  enable  cross- 
verification  of  information. 

The  proposal  to  make  an  inquiry  to 
each  State  where  a  driver  has  driven 
during  the  preceding  12  months  would 
place  an  undue  burden  on  drivers' 
employers  and  the  State  recordkeeping 
systems  supporting  the  CDLIS.  The 
FHWA  plans  to  address  improvements 
in  the  effectiveness  of  the  CDLIS 
recordkeeping  functions  in  a  future 
rulemaking  action. 

The  primary  concern  for  both  motor 
carriers  and  drivers  is  that  a  loss  of 
driving  privileges  in  a  jurisdiction  other 
than  the  one  licensing  a  driver,  is  not 
always  brought  to  the  attention  of  the 
licensing  jurisdiction.  A  common  basis 
for  a  loss  of  driving  privileges  is  the 
driver's  failure  to  appear  in  court  to 
respond  to  a  traHic  citation.  Since 
"failure  to  appear"  does  not  have  a 
specific  traffic  violation  associated  with 
it.  the  licensing  jurisdiction  may  choose 
not  to  post  it  on  an  MVR.  This  is  a 
difficult  and  complex  issue,  and  the 
FHWA  expects  to  address  it  in  a  future 
NPRM. 

The  FHWA  believes  the  ATA's  first 
suggested  revision  could  place  the  cost 
and  time  burden  of  obtaining 
information  solely  upon  the  driver.  This 
is  not  the  FHWA's  intent.  Furthermore, 
the  regulation  in  its  current  form  does 
not  prohibit  a  motor  carrier  ftt)m 
requiring  a  driver  to  provide  this 
information  as  a  condition  of 
employment:  some  motor  carriers  do.  in 
fact,  require  their  drivers  to  obtain  their 
own  MVRs. 

The  FHWA  believes  it  is  premature  to 
accept  the  ATA's  second 
recommendation,  that  evidence  of  an 
information  request  made  to  a  State 
driver-Ucencing  agency  should 
constitute  compliance  with  the  section. 
This  could  encourage  motor  carriers  to 
delay  making  these  requests  until  they 
were  compelled  to.  rather  than 
integrating  them  into  their  normal 
safety-oversight  practices.  The  agency  is 
aware  of  recent  significant  changes  in 
the  reporting  process  made  necessary  by 
the  Driver's  Privacy  Protection  Act  of 


1994  (18  U.S.C.  2721-2725)  and  the 
recent  amendments  to  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681-1681u). 
Both  of  these  laws  are  generating 
numerous  adjustments  within  licensing 
agencies  and  the  business  community. 
The  FHWA  will  monitor  this  issue  as  it 
affects  driver  records  and  we  encourage 
users  of  this  information  to  inform  the 
agency  if  there  are  continuing  problems. 

Section  391.31.  Road  Test,  and  Related 
Sections  391.11(b)(10),  391.51(c)(4), 
391.51(d)(2),  391.61,  391.67(c), 
391.68(c),  391.69,  and  391.73 

The  FHWA  proptosed  to  remove  all 
requirements  related  to  the  road  test  and 
equivalent  of  the  road  test,  with  the 
exception  of  the  applicability  to  drivers 
who  apply  for  a  waiver  of  physical 
disqualification.  The  FHWA  reasoned 
the  test  requirements  were  redundant 
for  those  driver-applicants  required  to 
hold  a  CDL  or  who  had  successfully 
completed  a  road  test  as  part  of  the 
process  of  obtaining  another  type  of 
license  or  as  required  by  an  employer. 
The  FHWA  also  highlighted  beneficial 
outcomes  of  providing  motor  carriers 
more  flexibility  and  reducing  their 
recordkeeping  burden. 

The  Houston  Lighting  and  Power 
Company  favored  removing  the 
requirement,  contending  that  motor 
carriers  are  in  the  best  position  to 
determine  whether  a  road  test  is  needed 
for  a  non-CDL  driver.  The  ABA  also 
supported  the  proposal,  noting  "it  is  no 
longer  meaningful  for  any  driver  that 
has  a  Commercial  Driver's  License." 

The  CXDIDA  opposed  the  proposal, 
contending  that  the  key  assumption  is 
flawed:  a  CMV  driver's  possession  of  a 
CDL  does  not  necessarily  mean  the 
driver  is  qualified  to  operate  a  CMV. 
The  OOIDA's  chief  concern  is  that  State- 
administered  driving  and  skills  tests  are 
designed  to  assess  a  limited  scope  of 
performance.  The  OOIDA  asserted  that 
it  is  not  uncommon  for  inexperienced 
drivers  with  little  or  no  commercial 
driver  training  to  pass  skills  tests 
administered  by  State  personnel  or 
State-authorized  third-party  testers,  and 
that  inadequate  State  budgets  may  have 
an  adverse  impact  on  both  the 
thoroughness  of  the  skills  testing 
procedures  and  the  qualifications  of 
testing  personnel.  It  quoted  an  "On 
Guard"  bulletin  issued  by  the  FHWA  in 
January  1997: 

A  CDL  does  not  indicate  that  the  holder  is 
a  trained  or  experienced  truck  or  bus  driver 
.  .  .  Title  49  CFR  391.11(b)(3),  (QualificaUon 
of  Drivers)  requires  that  a  driver  be  able,  by 
reason  of  experience,  training,  or  both,  to 
safely  operate  the  commercial  motor  vehicle 
be  or  she  drives.  This  requirement  is  not  met 
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by  simply  ascertaining  that  a  prospective 
driver  holds  a  CDL. 

Air  Products  also  opposed  the 
proposal.  The  firm  has  found  that  many 
drivers  holding  CDLs  do  not  possess  the 
skills  necessary  to  operate  the 
company's  vehicles  safely.  Air  Products 
and  the  OOIDA  shared  the  concern  that 
some  motor  carriers,  eager  to  reduce 
costs,  would  interpret  the  elimination  of 
the  FMCSR  requirement  for  a  road  test 
as  relieving  them  of  all  responsibility  to 
test  their  drivers  prior  to  hiring  them. 

FHWA  Response 

The  FHWA  has  determined  that  it  is 
in  the  best  interest  of  safety  to  retain 
this  section.  It  serves  a  useful  purpose 
for  both  CDL  and  non-CDL  drivers. 
Commenters  noted  that  some  CDL 
holders  might  not,  or  do  not,  possess  the 
skills  necessary  to  safely  operate  the 
vehicles  the  company  plans  to  assign 
them  to  drive.  This  is  a  particular 
concern  with  drivers  who  hold 
endorsements  for  cargo  tanks  and 
operation  of  double  and  triple  trailer 
combination  vehicles,  both  of  which  are 
granted  on  the  basis  of  written  tests 
rather  than  road  tests. 

Section  391.33,  Equivalent  of  Road  Test 

The  FHWA  proposed  to  delete  this 
entire  section  as  a  requirement  related 
to  the  road  test  proposed  for  deletion 
and  discussed  above.  This  section 
covers  documents  a  driver  may  present, 
and  a  motor  carrier  may  present,  in 
place  of.  and  as  equivalent  to,  a  road  test 
required  by  §391.31. 

As  part  of  its  comment  to  the 
proposed  deletion  of  §§  391.31  and 
391.33  (see  above),  the  OOEDA 
requested  removal  of  §  391.33(a)(1). 
That  provision  allows  a  driver  to 
present  and  a  motor  carrier  to  accept  a 
vahd  operator's  license  as  equivalent  to 
the  road  test  required  under  §  391.31. 

FHWA  Response 

As  discussed  in  the  previous  section, 
the  FHWA  has  determined  that  it  is  in 
the  best  interest  of  safety  to  retain  the 
requirement  for  the  road  test,  §  391.31. 
The  agency  has  determined  that  a  CDL, 
but  not  the  double/triple  trailer  or  cargo 
tank  vehicle  endorsements,  may  be 
considered  as  the  equivalent  of  a  road 
test.  However,  a  non-CDL  operator's 
license  will  no  longer  automatically  be 
considered  the  equivalent  of  a  road  test. 
If  a  driver  presents  an  operator's  license 
(i.e.,  a  State  classified  operator's  license 
that  is  not  a  CDL),  the  motor  carrier 
must  make  this  determination  in 
accordance  with  the  existing  provisions 
of  §391. 33(c). 

The  provision  in  §  391.33(a)(1) 
currently  allows  a  motor  carrier  to 


accept  a  valid  operator's  license 
(emphasis  added)  in  place  of  and  as 
equivalent  to  the  road  test  required  by 
§  391.31.  The  operators  license  is 
different  in  many  ways  from  the  CDL. 
States'  requirements  for  road  tests 
required  to  obtain  an  operator's  license 
vary  considerably  in  their  coverage  and 
depth.  On  the  other  hand,  the  driving 
test  required  for  CDL  applicants 
contains  a  required  series  of  activities 
and  maneuvers  for  the  driver  to 
demonstrate  basic  vehicle  control,  safe 
driving,  use  of  air  brakes,  and  pre-trip 
vehicle  inspection. 

However,  the  CDL  endorsements 
required  to  operate  double/triple  trailer 
combination  CMVs  and  cargo  tank 
CMVs  are  awarded  based  upon 
successfully  passing  a  knowledge  test. 
No  States  offer  skills  tests  as  a 
requirement  for  obtaining  these 
endorsements.  A  motor-carrier  must  still 
assess  a  driver's  skill  in  operating  these 
vehicles,  using,  at  minimum,  the 
maneuvers  and  operations  required 
under  §  391.31(c). 

The  FHWA  will  replace  the  words 
"valid  operator's  Ucense"  in 
§  391.33(a)(1)  with  the  phrase  "valid 
Commercial  Driver's  License,  as  defined 
in  §  383.5  of  this  subchapter,  but  not 
including  double/triple  trailer  or  tank 
vehicle  endorsements". 

Section  391.49(d)(5).  Copy  of  Certificate 
of  Road  Test  for  Drivers  Requesting 
Waiver  of  Certain  Physical  Defects 

The  FHWA  received  no  comments  on 
the  proposal  to  revise  this  section.  The 
section  concerns  a  copy  of  a  certificate 
issued  pursuant  to  a  driver's  road  test 
administered  as  part  of  the  process  of 
requesting  a  physical  qualifications 
waiver  for  drivers  with  specific  listed 
limb  impairments,  who  are  otherwise 
qualified  to  drive  a  CMV. 

FHWA  Response 

The  FHWA  has  decided  to  retain  this 
section  as  it  appears  in  the  current 
FMCSRs,  including  retaining  the 
existing  cross-reference  to  §  391.31.  The 
proposed  revision  would  have  deleted, 
among  other  things,  the  requirement  for 
the  driver  to  successfully  demonstrate 
performance  of  a  pretrip  inspection. 

Section  391.51,  Driver  Qualification 
Files 

The  FHWA  proposed  to  remove 
§  391.51(b)(5)  covering  "any  other 
matter  which  relates  to  the  driver's 
qualification  to  drive  a  commercial 
motor  vehicle  safely."  The  FHWA  noted 
that  the  rules  in  part  391  are  minimum 
requirements,  that  motor  carriers  are 
allowed  to  maintain  any  document  in  a 
driver  qualification  file  related  to  the 


driver's  qualifications,  and  concluded 
that  this  section  was  unclear  and 
unnecessary.  The  FHWA  also  proposed 
to  remove  paragraph  (d),  concerning 
files  for  intermittent,  casual,  or 
occasional  drivers,  and  paragraph  (e), 
concerning  drivers  employed  by  another 
motor  carrier. 

inspector  Moore  of  the  Vermont  DMV 
recommended  retention  of  paragraph 
(b)(5)  because  he  believed  that  it 
encompassed  a  variety  of 
documentation  making  up  an  integral 
part  of  a  driver  qualification  file,  and 
that  the  motor  carrier  might  not 
otherwise  retain  such  documentation. 
Inspector  Moore  named  some  examples: 
The  motor  carrier's  periodic  inquiries  to 
State  DMVs  concerning  a  driver's  record 
(over  and  above  those  required  by 
regulation];  copies  of  accident  reports 
not  otherwise  required  to  be  retained; 
correspondence  concerning  an 
individual's  driving;  correspondence 
concerning  regulatory  compliance 
received  from  industi7,  enforcement 
agencies,  or  the  public;  copies  of  safe 
driving  awards;  and  copies  of  records  of 
disciplinary  action  against  the  driver  by 
the  motor  carrier. 

The  FHWA  received  no  other 
comments  concerning  §  391.51. 

FHWA  Response 

The  FHWA  believes  most  motor 
carriers  retain  all  of  this  information 
and  more  as  a  normal  business  practice. 
Without  a  requirement  to  retain  specific 
documents,  there  is  a  possibiUty  some 
motor  carriers  might  be  more  selective 
in  their  choice  of  records  to  be 
maintained  and  retained.  The  FHWA 
proposed  to  remove  paragraph  (b)(5) 
because  it  did  not  provide  specific 
examples  of  what  information  the  motor 
carrier  would  be  required  to  retain.  This 
might  be  remedied  at  some  future  time 
through  regulatory  interpretation. 
Accordingly,  the  section  is  revised  as 
proposed  in  the  NPRM,  except  that  the 
provisions  in  the  current  regulations 
concerning  the  certificate  of  the  driver's 
road  test  and  the  list  or  certificate 
relating  to  violations  of  traffic  laws  and 
ordinances  are  retained. 

The  FHWA  is  revising  the  other 
elements  of  §  391.51  as  proposed  in  the 
NPRM. 

Section  391.61.  Drivers  Who  Were 
Regularly  Employed  Before  January  1, 
1971 

The  FHWA  proposed  to  revise  this 
section  which  covers  limited 
exemptions  from  the  part  391  driver 
qualification  requirements  for  CMV 
drivers  who  were  regularly  employed 
before  January  1, 1971.  The  agency 
proposed  to  delete  the  reference  to  the 
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road  test,  to  change  the  term  "regularly 
employed  driver"  to  "single-employer  . 
driver."  and  to  delete  the  redundant  ■ 
final  sentence  of  the  section.  No 
commenters  addressed  this  section. 
Except  for  retaining  the  reference  to  the 
road  test,  the  FHWA  is  revising  the 
section  as  proposed  in  the  NPRM. 

Section  391.63.  Intermittent.  Casual,  or 
Occasional  Drivers 

The  FHWA  proposed  to  revise  this 
section  to  replace  the  term 
"intermittent,  casual,  or  occasional 
drivers"  with  "multi-employer  drivers" 
(see  comments  and  discussion  under  the 
heading,  §  390.5  Definitions,  earlier  in 
this  document),  and  to  revise  the  list  of 
actions  a  motor  carrier  is  not  required  to 
perform  with  respect  to  these  drivers. 

Because  the  FHWA  has  determined  it 
is  not  in  the  interest  of  safety  to  remove 
the  requirement  that  a  driver  provide  a 
record  of  violations  or  a  certificate  in 
accordance  with  §  391.27,  the  action 
will  remain  in  the  list  of  exemptions 
under  §391.63. 

Section  391.65.  Drivers  Furnished  by 
Other  Motor  Carriers 

The  FHWA  proposed  two  revisions  to 
this  section  which  concerns  the  driver 
qualification  file  requirements  for 
drivers  furnished  by  other  motor 
carriers.  The  first  would  require  a  motor 
carrier  that  obtains  a  driver's 
qualification  certificate  &om  his/her 
previous  motor  carrier  employer  to 
contact  that  motor  carrier  to  verify  the 
validity  of  the  certificate.  The  second 
would  replace  the  current  requirement 
for  a  motor  carrier  to  recall  a 
qualification  certificate  if  it  leams  the 
driver  is  no  longer  qualified  under  the 
regulations  of  part  391.  The  revised 
regulation  would  require  the  motor 
carrier  to  be  responsible  for  the  accxuacy 
of  the  certificate,  and  make  the 
certificate  invalid  if  the  driver  left  the 
employment  of  the  issuing  motor  carrier 
or  the  driver  was  no  longer  qualified 
under  part  391. 

No  comments  were  received  on  these 
proposed  revisions.  The  FHWA 
incorporates  them  into  the  final  rule. 

Section  391.67.  Farm  Vehicle  Drivers  of 
Articulated  Commercial  Motor  Vehicles 

The  FHWA  proposed  to  revise  this 
section,  which  covers  certain 
exemptions  from  the  part  391  driver 
qualification  requirements  provided  to 
farm  vehicle  drivers  of  articulated 
CMVs.  The  agency  proposed  replacing 
the  references  to  §  391.11(b)(8),  (b)(10), 
and  (b)(ll)  with  a  reference  to  §391.21 
only.  The  FHWA  also  proposed  to 
delete  §  391.&7(c)  to  conform  to  the 


proposed  deletion  of  part  391,  subpart 

p. 

Because  the  FHWA  has  decided  to 

,Tetain  §  391.11(b)(8)  and  subpart  D,  the 

reference  will  refer  to  redesignated 

§§  391.11(b)(6)  and  391.11(b)(8),  and 

retain  the  references  to  subparts  C,  D, 

aAdF. 

Section  391.68,  Private  Motor  Carriers  of 
Passengers  (Nonbusiness) 

The  FHWA  proposed  to  revise 
paragraph  (a)  of  this  section,  concerning 
certain  exemptions  from  the  part  391 
driver  qualification  requirements 
provided  to  CMV  drivers  of  nonbusiness 
private  motor  carriers  of  passengers.  The 
agency  proposed  replacing  the 
references  to  §  391.11(b)(8).  (b)(10),  and 
(b){ll)  with  a  reference  to  §  391.21  only. 
Because  the  FHWA  has  determined  that 
§  391.11(b)(8)  will  be  retained  and 
§391.11(b)(10)  and  (b)(ll)  will  be 
redesignated,  the  section  cross- 
references  the  redesignated 
§§  391.11(b)(6)  and  (b)(8).  Private  motor 
carriers  of  passengers  (nonbusiness) 
continue  to  be  exempt  from  the 
requirement  relating  to  a  driver's 
application  for  employment. 

Since  the  NPRM  was  published,  a 
technical  amendment  published  July  11, 
1997  (62  FR  37150)  removed  all 
requirements  and  references  to  part  391 , 
subpart  H,  from  parts  355  through  391 
of  the  FMCSRs.  This  was  necessary 
because  the  implementation  of  part  382 
made  part  391,  subpart  H.  obsolete.  The 
final  rule  will  also  reflect  this  change. 

Section  391.69.  Drivers  Operating  in 
Hawaii 

This  section  provides  a  limited 
exemption  from  certain  driver 
qualification  requirements  for  drivers 
who  have  been  regularly  employed  by 
motor  carriers  operating  in  the  State  of 
Hawaii  for  a  continuous  period 
begirming  prior  to  April  1, 1975.  The 
FHWA  believed  the  exemption  provided 
was  redundant  and  proposed  to  remove 
it. 

The  FHWA  received  no  comments  on 
this  item.  Accordingly,  it  will  be 
removed. 

Section  391.71,  Intrastate  Drivers  of 
Commercial  Motor  Vehicles 
Transporting  Class  3  Combustible 
Liquids 

The  FHWA  proposed  to  delete  this 
section  that  deals  with  certain 
exceptions  to  the  part  391  driver 
qualification  requirem^i^  for  intrastate 
drivers  of  comhiercial  motor  vehicles 
transporting  Glass  3  combustible 
liquids.  The  agency  reasoned  it  had  no 
authority  to  support  application  of  parts 
390  through  399  of  the  FMCSRs  to  a 


motor  ofirrier  or  driver  operating  a  CMV 
in  intrastate  commerce,  whether  or  not 
the  motor  carrier  has  an  interstate 
operation.  However,  the  FHWA  noted 
the  requirements  of  parts  382,  383,  and 
387  would  continue  to  apply. 

The  FHWA  received  two  comments 
concerning  the  proposal  to  delete  this 
section.  Houston  LAP  favored  the 
proposal  and  supported  the  FHWA's 
assertion  that  the  Hazardous  Material 
Regulations  cover  these  vehicles  and 
drivers.  The  AWHMT  also  favored  the 
proposal,  although  it  questioned  the 
rationale  described  in  the  preamble  to 
the  NPRM. 

FHWA  Response 

The  FHWA  removes  and  reserves  this 
section  as  proposed  in  the  NPRM. 

The  preamble  to  the  NPRM  explained 
in  detail  the  FHWA's  reason  for 
proposing  to  delete  the  section  (see  62 
FR  3855,  at  3859).  The  agency 
concluded  that  49  CFR  177.804  was 
never  intended  to  make  the  FMCSRs 
appUcable  to  intrastate  commerce. 
Section  177.804  requires  motor  carriers 
subject  to  part  177  to  comply  with  49 
CFR  parts  390-397  "to  the  extent  those 
regulations  apply."  Its  purpose  was  to 
make  the  civil  penalty  provisions  of  the 
Hazardous  Materials  Transportation  Act 
applicable  to  hazardous  materials 
carriers  already  subject  to  the  FMCSRs. 
The  assertion  of  jurisdiction  over 
intrastate  commerce  in  §  391.71,  limited 
though  it  may  be,  is  beyond  the  FHWA's 
authority.  Section  391.71  is  therefore 
being  removed. 

However,  the  Controlled  Substances 
and  Alcohol  Use  and  Testing  standards 
in  49  CFR  part  382,  and  the  CDL 
standards  in  49  CFR  part  383,  apply  to 
drivers  and  their  employers  who  operate 
CMVs  transporting  hazardous  materials 
in  a  quantity  requiring  placarding,  in 
intrastate  commerce.  The  financial 
responsibility  requirements  in  part  387 
still  apply  to  motor  carriers  operating 
motor  vehicles  transporting  certain 
types  of  hazardous  materials,  hazardous 
substances,  and  hazardous  waste  in 
certain  types  of  containment  systems,  in 
intrastate  commerce. 

Section  391.73,  Private  Motor  Carriers  of 
Passengers  (Business) 

Because  §  391.69  was  proposed  to  be 
removed  and  §  391.71  was  proposed  to 
be  removed  and  reserved,  the  FHWA 
proposed  to  redesignate  this  §  391.73  as 
§  391.69.  This  would  place  the  section 
concerning  provisions  for  private  motor 
carriers  of  passengers  (nonbusiness) 
directly  after  those  for  private  motor 
carriers  of  passengers  (business)  in  a 
more  logical  sequence  in  the  FMCSRs. 


UMI 
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The  agency  did  not  propose  revisions  to 
the  scope  or  content  of  the  section. 

The  FHWA  received  no  comments  on 
this  proposal.  The  section  will  be 
redesignated  as  proposed  in  the  NPRM. 

Section  392.7.  Equipment,  Inspection, 
and  Use:  Section  392.8,  Emergency 
Equipment,  Inspection,  and  Use 

The  FHWA  proposed  to  remove  these 
sections.  They  cover  the  driver's 
re^ponsibiUty  to  satisfy  himself/herself 
that  specified  CMV  parts,  accessories, 
and  emergency  equipment  are  in  good 
working  order,  and  require  the  driver  to 
use  them  when  and  as  needed.  The 
agency  reasoned  that  they  djuplicated 
both  §  396.13(a),  which  requires  a  driver 
to  be  satisfied  the  OvTV  is  in  safe 
operating  condition  before  driving  it. 
and  the  equipment  requirements  of  part 
393. 

The  FHWA  received  four  comments 
concerning  the  proposal  to  remove  these 
sections.  Air  Products  recommended  the 
specific  language  of  §  392.7  be  relocated 
to  §  396.13(a).  rather  than  being  deleted. 
Air  Products  believes  it  is  necesiftry  for 
drivers  to  have  instructions  specifically 
identifying  critical  safety  components. 
Inspector  Moore  of  Vermont  DMV 
expressed  much  the  same  concerns. 

The  ATA  favored  the  proposal  to 
remove  the  sections  and  to  rely  on  the 
provisions  in  §  396.13  as  an  interim 
measure.  However,  the  ATA  was 
concerned  that  distributing  "initial 
compliance"  requirements  among  other 
sections  of  the  FTvICSRs  may  tend  to 
diminish  the  importance  of  this  issue  in 
the  minds  of  drivers:  "We  believe 
drivers  tend  to  focus  their  attention  on 
parts  392  and  395  which  have  an 
inherently  greater  impact  on  their 
actions."  The  ATA  also  believed  that 
incorporating  driver  vehicle  inspection 
report  requirements  in  part  396  and 
moving  the  "pre-trip  inspection" 
checklist  from  part  392  to  part  396 
could  send  drivers  the  unintended 
message  that  these  activities,  and  the 
completion  and  submittal  of  records 
associated  with  them,  were  of  lesser 
importance. 

The  AAMVA  expressed  much  the 
same  concern  regarding  instructions  for 
drivers  on  precautions  for  unattended 
vehicles  and  driving  under  hazardous 
conditions. 

FHWA  Response 

The  FHWA  is  retaining  these  two 
sections.  The  agency  agrees  with  the 
commenters  that  there  is  a  need  for 
drivers  to  have  instructions  specifically 
identifying  critical  safety  components. 
Also,  the  FMCSRs  provide  a  specific, 
prescriptive  basis  for  motor  carriers  to 


develop  their  own  policies  and 
procedures. 

Section  392.9,  Safe  Loading,  Drivers  of 
Trucks  and  Truck  Tractors 

The  FHWA  proposed  to  remove  this 
section,  covering  requirements  for  a 
driver  to  assure  the  proper  loading  and 
securement  of  cargo  prior  to  driving, 
inspecting  the  cargo  and  its  securement 
within  the  first  25  miles,  and 
reexamining  the  cargo  and  its 
securement  at  a  change  of  duty  status  or 
after  3  hours  or  150  miles  of  driving. 

The  FHWA  received  two  comments 
on  this  section.  Houston  LAP  favored 
the  proposed  removal.  It  asserted  that 
each  motor  carrier  has  a  responsibility 
to  ensure  all  loads  are  properly 
distributed  and  secured.  Removing  this 
section  would  give  motor  carriers  this 
flexibility. 

Air  Products  agreed  with  the  FHWA's 
explanation  of  the  reason  for 
eliminating  the  paragraph,  but  was 
concerned  how  motor  carriers  would 
develop  policies  and  procedures 
without  guidance  currently  provided  in 
the  FMCSRs.  Air  Products  maintained 
that  many  motor  carriers  rely  on  the 
specific  prescriptive  nature  of  the 
FMCSRs.  It  recommended  that  the 
FHWA  place  a  requirement  in  §  393.100 
to  emphasize  the  need  for  motor  carriers 
to  develop  adequate  cargo  securement 
inspection  procedures  for  their  drivers 
to  follow. 

FHWA  Response 

The  FHWA  retains  this  section  in  the 
FMCSRs.  Although  the  section  appears 
highly  prescriptive,  it  is  supported  by 
operational  practices  and  by 
contemporary  research,  including  the 
nearly-completed  Load  Securement 
Study  sponsored  by  the  Ontario 
Ministry  of  Transportation  and 
Communications,  Transport  Canada, 
and  the  FHWA.  The  U.S.  Department  of 
Transportation  published  an  advance 
notice  of  proposed  rulemaking  on 
October  17.  1996  (61  FR  54142)  and 
established  a  public  docket.  FHWA-97- 
2289  (formerly  FHWA  Docket  MC-96- 
41)  on  this  subject.  The  Canadian 
Council  of  Motor  Transport 
Administrators  (CCMTA).  one  of  the 
members  of  a  drafting  group  developing 
a  model  set  of  cargo  securement 
guidelines  based  upon  the  results  of  the 
research,  has  posted  information  on  the 
Internet.  Its  website  is  http:// 
www.ab.org/ccmta/ccmta.html. 

Section  392.9(c),  Safe  Loading,  Buses 

The  FHWA  proposed  redesignating 
§  392.9(c)(1)  as  §  392.62,  deleting 
§  392.9(c)(2),  and  redesignating 
§  392.9(c)(3)  as  §  392.9(b).  This 


redesignation  was  proposed  to 
consolidate  several  requirements  related 
to  transportation  of  passengers  in  a 
single  location  in  the  regulations  and  to 
remove  a  redundant  requirement.  No 
commenters  addressed  this  proposal. 

The  FHWA  removes  and  redesignates 
the  sections  as  proposed  in  the  NPRM 
v^rith  one  minor  editorial  change.  The 
term  "freight"  in  the  current 
§  392.9(c)(3)  embraces  the  term  "express 
packages,"  so  the  phrase  "or  express"  is 
deleted  in  the  final  rule. 

Section  392.9b,  Hearing  Aid  to  Be  Worn 

The  FHWA  proposed  to  remove  this 
section  because  it  duplicates  the 
information  contained  in  the  Medical 
Examiner's  Certificate  at  §  391.45(g). 
"(Driver]  qualified  only  when  wearing  a 
hearing  aid." 

The  agency  received  no  comments  on 
this  proposal.  Accordingly,  the  section 
is  removed  as  proposed. 

Section  392.10(b)(1)  and  (3),  Railroad 
Grade  Crossings,  Stopping  Required 

The  provisions  of  §  392.10  require 
CMVs  transporting  passengers  or 
hazardous  materials  requiring 
placarding  to  stop  prior  to  crossing 
railroad  tracks  at  grade,  except  in 
certain  specified  cases  described  in 
paragraphs  (b)(1)  through  (b)(5).  The 
FHWA  proposed  to  add  another 
exception,  to  permit  these  CMVs  to 
cross  without  stopping  at  locations 
equipped  with  an  active  warning  device 
(signal,  gate,  lights)  when  the  device  is 
not  activated  to  warn  drivers  of  the 
approach  of  an  oncoming  train. 

The  FHWA  received  22  comments 
responding  to  this  provision  of  the 
proposal.  Four  commenters  favored  the 
proposed  revision. 

The  National  Transportation  Safety 
Board  (NTSB)  restated  its  1981  Safety 
Recommendation  H-81-77.  the  basis  for 
the  proposal.  The  NTSB 
recommendation  stated: 

(Tjhe  FHWA  amend  §  392.10,  consistent 
with  the  Uniform  Vehicle  Ckxle.  to  require 
trucks  carrying  bulk  hazardous  materials  to 
stop  at  crossings  with  active  warning  devices 
only  when  the  devices  are  activated  to  warn 
drivers  of  an  approaching  train.  The  Safety 
Board  is  not  aware  of  any  accident  data  nor 
has  the  Safety  Board  investigated  any 
accident  which  suggests  that  the  proposed 
revision  would  have  an  adverse  impact  on 
commercial  vehicle  or  haz^dous  materials 
safety. 

The  ATA  also  favored  revising  the 
regulation.  It  pointed  to  considerations 
of  disruption  of  the  flow  of  traffic,  as 
well  as  the  potential  of  rear-end 
collisions  and  unsafe  passing  by  other 
vehicles  at  the  crossings.  The  ATA 
stated  it  had  discussed  the  issue  with 
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safety  professionals  from  4  major  tank 
truck  carriers  (not  named)  at  a  meeting 
of  the  ATA's  Safety  Management 
Council,  and  that  they  supported  the 
proposed  regulatory  revision.  The  ATA 
also  recommended  the  FHWA  urge 
States  to  amend  their  laws,  noting  that 
only  11  States  provide  relief  from  stops 
at  active  railroad  crossings. 

Mr.  Hoy  A.  Richards,  Principal, 
Richards  &  Associates  and  Senior 
Scientist,  Texas  Transportation 
Institute,  also  supported  the  proposal. 
He  asserts  stopped  CMVs  are  a  safety 
hazard  unless  pull-out  lanes  are 
provided;  that  State  highway  safety 
statistics  (especially  those  from  Texas, 
Illinois,  and  Oregon)  "will  show  that 
there  are  twice  as  many  no-train  motor 
vehicle  accidents  as  there  are  motor 
vehicle/train  accidents."  He  also 
believes  most  drivers  have  no 
understanding  of  why  CMVs  stop  at 
non-activated  [dark]  signals,  although 
he  stated  he  could  not  quote  statistics. 
Mr.  Richards  did  not  cite  reports  nor 
provide  references  to  the  accident 
statistics  he  cited  in  his  comments. 

Mr.  Richards  also  recommended 
several  countermeasures  based  upon 
changes  to  traffic  signs  and  signals, 
including  use  of  a  black-on-wnite 
crossbuck  at  all  active  highway-rail 
intersections  and  installation  of  a  green 
traffic  signal  in  all  active  devices.  He 
also  recommended  engineering  studies 
to  determine  whether  standard  highway 
traffic  signal  control  devices  could  be 
installed  at  branch  line  and  industrial 
grade  crossings. 

The  State  of  Connecticut's  DOT 
(Connecticut)  noted  that  its  State 
statutes  require  passenger  and 
hazardous-materials-iaden  CMVs  to  stop 
before  crossing  any  railroad  tracks  at 
grade.  Connecticut  said  it  has  recently 
established  a  committee  to  study 
highway-rail  crossing  matters, 
including,  among  other  things,  the 
requirement  for  school  buses  to  stop  at 
all  active  crossings.  Although  it  stated 
that  no  consensus  had  been  reached  on 
this  issue,  Connecticut  said  it  would 
generally  support  the  proposed  revision, 
provided  the  FHWA  addressed  two 
issues.  It  requested  the  FHWA  to 
address  the  definition  of  an  "active 
warning  device"  and  limit  it  to  those 
grade  crossings  with  standard  railroad 
flashing  lights  and  gates.  It  also 
recommended  specific  regulatory 
signage  at  exempt  crossings  used 
exclusively  for  industrial  switching 
purposes. 

The  remainder  of  the  commenters 
were  strongly  opposed  to  the  proposal. 
These  commenters  were:  the 
Association  of  Waste  Hazardous 
Materials  Transporters;  Air  Products 


and  Chemicals,  Inc.;  the  North  Dakota 
DOT;  the  City  of  Littleton,  Colorado, 
Fire  Defwrtment;  New  York  Operation 
Lifesaver;  the  Association  of  American 
Railroads;  CSX  Transportation;  the 
American  Association  of  Motor  Vehicle 
Administrators;  the  United 
Transportation  Union;  the  International 
Association  of  Fire  Fighters;  Louisiana 
Railroads;  Northeast  Illinois  Regional 
Conmiuter  Railroad  Corporation  (Metra); 
Missouri  Department  of  Economic 
Development;  Operation  Lifesaver,  Inc.; 
Brotherhood  of  Locomotive  Engineers; 
National  School  Transportation 
Association;  and  Vermont  Railway/ 
Clarendon  and  Pittsford. 

Commenters  raised  numerous 
concerns  relating  to  the  availability  of 
ciurent  data  to  support  the  proposed 
regulatory  revision,  differentiation 
between  active  and  passive  grade 
crossings  (availability  and  meaning  of 
warning  signals,  habituation  of  CMV 
drivers  to  stop  at  one  type  of  crossing 
but  not  another),  reliability  of  the  active 
warning  devices,  other  drivers' 
expectations  of  tank  vehicles  and  buses 
stopping  at  railroad  grade  crossings,  and 
the  use  of  a  Federal  standard  as  a 
foundation  for  States'  motor  carrier 
safety  regulations  and  motor  carriers' 
company  policies.  Some  commenters 
also  reflected  upon  their  own  and 
colleagues'  experiences  with  near- 
misses  and  in  dealing  with  the 
aftermath  of  rail-motor  vehicle 
collisions.  The  following  summaries  are 
representative  of  these  comments. 

CSX  Transportation  noted  "In  nearly 
every  case  involving  a  collision  between 
any  motor  vehicle  and  a  train,  the 
primary  contributing  factor  is  failure  to 
stop  on  behalf  of  the  motor  vehicle." 

Operation  Lifesaver  emphasized  a  need  for 
contemporary  research  (T]o  determine 
whether  actions  recommended  (by  the  NTSB] 
12  to  16  years  ago  are  relevant  or  even 
advisable  today  from  a  safety  perspective. 
Many  highway-rail  crossing  safety  issues 
have  been  addressed  successfully  during  the 
past  16  years  by  federal,  state,  and  local 
governments,  and  by  private  organizations, 
including  Operation  Lifesaver.  In  fact, 
highway-rail  collisi»ns  nationwide  have 
dropped  from  8.500  in  1981  to  4.000  in  1995. 
a  decrease  of  53  percent.  Given  this  marked 
safety  improvement,  the  1981  and  1985 
recommendations  may  not  reflect  priority 
concerns  in  1997. 

Operation  Lifesaver  also  criticized  a 
1985  FHWA  study  that  recommended 
rescinding  the  CMV  stopping 
requirement,  although  it  also  projected 
an  increase  in  the  number  of  hazardous 
materials-carrying  CMVs,  school  buses, 
and  passenger  buses  striking  trains. 

Louisiana  Railroads  stated  that 
available  data  indicate  approximately  50 


percent  of  accidents  occur  at  crossings 
where  an  active  warning  device  is 
present,  whether  or  not  the  device  is 
activated. 

The  United  Transportation  Union 
commented: 

<    In  1995,  there  were  579  deaths  at  public 
highway  crossings,  and  1,888  injuries  were 
sustained.  During  the  first  11  months  of  1996 
'  (the  latest  figures  available)  there  have  been' 
3,214  accidents  at  public  crossings  involving 
motor  vehicles,  and  resulting  in  328  deaths 
and  1,234  injured.  It  is  important  to  keep  in 
mind  that  these  tragedies  occurred  even 
when  CMVs  are  required  to  stop  at  all 
crossings.  To  permit  such  vehicles  to 
continue  through  crossings  when  there  is  no 
signal  activation  will  create  an  even  more 
hazardous  situation  than  currently  exists. 

The  Brotherhood  of  Locomotive 
Engineei^  commented: 

Locomotive  Engineers  are  a  unique  party  in 
this  proceeding  because  we  are  usually  the 
only  witness  to  the  real  world  at  a  highway 
rail  crossing  •   •  *  Reckless  behavior  at  the 
crossing  is  a  sorry  sight  at  best,  a  stupid  and 
painful  tragedy  at  worst.  When  the  vehicle  is 
one  carrying  hazardous  material  or 
passengers,  the  careless  behavior  at  the 
crossing  may  literally  destroy  hundreds, 
perhaps  thousands,  of  lives  and  wield 
tremendous  economic  damage.  The 
consequences  of  a  train  collision  with  a  large 
truck  carrying  hazardous  materials  or  a  bus 
carrying  passengers  could  be  so  severe  there 
seems  little  rational  argument  to  support 
removing  the  extra  measure  of  safety  that  is 
provided  by  stopping  before  crossing. 

Several  commenters  pointed  out  the 
proposed  change  would  negate  many 
State  statutes,  and  advised  that  the 
language  of  the  proposed  rule  would  not 
require  a  stop  at  an  activated  wamiftg 
device. 

FHWA  Response 

The  FHWA  has  determined  that  it  is 
in  the  best  interest  of  highway  safety  to 
retain  §  392.10  of  the  FMCSRs  in  its 
current  format  at  this  time. 

The  NTSB's  Safety  Recommendations, 
H-81-77  and  H-89-36,  if  looked  at 
together,  propose  that  §  392.10  of  the 
FMCSRs  be  amended  by  rescinding 
paragraph  (b)(1)  (exclusively  for 
industrial  switching)  and  revising  the 
balance  of  the  section.  The  FHWA's 
proposal  would  have  revised  the 
FMCSRs  to  require  placarded  hazardous 
materials  laden  CMVs,  as  well  as 
passenger  CMVs,  to  stop  at  only  those 
railroad  grade  crossings  equipped  with 
active  warning  devices,  and  only  when 
the  devices  ar»  activated  to  warn  drivers 
of  an  approaching  train. 

Data  furnished  Dy  the  Federal 
Railroad  Administration  that  the  FHWA 
forwarded  to  the  NTSB  show  a  constant 
and  dramatic  decrease  in  railroad  grade 
crossing  accidents  involving 


UMI 


Federal  Register /Vol.  63,  No.  117 /Thursday.  June  18,  1998 /Rules  and  Regulations  33267 


commercial  motor  vehicles  during  the 
past  10  years.  While  there  is  no  data 
directly  linking  the  FHWA's  grade 
crossing  regulations  with  this 
documented  decline  in  grade  crossing 
accidents,  neither  is  there  data  to 
substantiate  the  hypothesis  that 
changing  §  392.10  of  the  FMCSRs  to 
reflect  the  Board's  recommendations  is 
likely  to  resuh  in  a  decline  in  grade 
crossing  accidents.  However,  the  trend 
information  available  substantiates  the 
FHWA's  experience  that  the  current 
grade  crossing  requirements  are 
warranted  and,  we  believe,  at  least 
partially  responsible  for  reducing  the 
number  of  such  accidents.  We  continue 
to  be  concerned  that  the 
recommendations,  if  implemented, 
would  reduce  the  effectiveness  of  the 
current  requirements  and  undo  some  of 
the  progress  that  has  been  made  in 
railroad  grade  crossing  safety. 

The  text  of  §  11-702  of  the  UVCMTO, 
"Certain  vehicles  must  stop  at  all 
railroad  grade  crossings,"  has  not 
changed  substantively  since  the  NTSB 
issued  its  Safety  Recommendations. 
Although  paragraph  (b)  of  §  11-702 
indicates  certain  types  of  railroad  grade 
crossings  where  vehicles  would  not  be 
required  to  stop,  paragraph  (c)  states 
that  the  State  officials  "shall  adopt  such 
regulations  as  may  be  necessary 
describing  the  vehicles  which  must 
comply  with  the  stopping  requirements 
of  this  section  *   *   *  (and)  shall  give 
consideration  to  the  number  of 
passengers  carried  by  the  vehicle  and 
the  hazardous  nature  of  any  substance 
carried  by  the  vehicle.  Such  regulations 
shall  correlate  with  and  so  far  as 
possible  conform  to  the  most  recent 
regulation  of  the  United  States 
Department  of  Transportation."  The 
footnotes  to  the  1979,  1987,  and  1992 
editions  of  the  UVCMTO  refer  to 
§392.10  of  the  FMCSRs. 

No  commenters  favoring  the  proposed 
revision  addressed  motor  carriers' 
proactive  actions  to  prevent  rear-end 
collisions.  Many  CMVs  carrying 
hazardous-materials  have  a  sign.  "This 
vehicle  stops  at  all  RR  crossings"  placed 
on  the  rear  of  the  vehicle  so  it  is  clearly 
visible  to  other  motorists.  The  statement 
that  drivers  of  other  vehicles  do  not 
understand  why  CMVs  stop  at  railroad 
crossings  was  contradicted  by  several 
commenters  in  favor  of  retaining  the 
ciurent  regulation. 

Finally,  none  of  the  commenters 
favoring  the  proposed  change  provided 
current  data  in  support  of  their 
positions.  Mr.  Richards'  comments  did 
not  specify  whether  the  "no-train" 
accidents  he  cited  were  all  accidents  in 
those  States,  or  only  those  at  or  near 
grade  crossings. 


Sections  392.13,  Drawbridges,  Slowing 
Down  of  Commercial  Motor  Vehicles: 
Section  392.14,  Hazardous  Conditions, 
Extreme  Caution:  Section  392.15, 
Required  and  Prohibited  Use  of  Turn 
Signals 

The  FHWA  proposed  to  delete  these 
sections  because  they  are  currently,  and 
more  appropriately,  enforced  through 
State  and  local  traffic  laws.  In  addition, 
the  FHWA  concluded  that  the 
provisions  of  §  392.14  are  fundamental 
safe  driving  practices  and  are  probably 
incorporated  into  most  motor  carriers' 
poUcy  manuals. 

Air  Products  generally  supported  the 
proposal  to  remove  and  reserve  the 
three  sections.  However,  it  was 
concerned  about  potential  non- 
uniformity  of  various  State  requirements 
and  recommended  that  the  FHWA  issue 
guidelines  to  the  States  to  minimize 
conflicts. 

The  ATA  supported  removing 
§  392.15  (a)  through  (c),  but  not 
paragraphs  (d)  and  (e).  The  ATA 
asserted  the  prohibitions  are  unique  to 
the  FMCSRs  and  provided  some  history. 
The  "parking"  use  prohibition  in 
§  392.15(d)  was  a  response  to  the  use  of 
turn  signals  on  one  side  of  the  CMV 
prior  to  the  advent  of  four-way  flashers. 
The  "do  pass"  prohibition  in  §  392.15(e) 
was  incorporated  into  the  FMCSRs  with 
the  support  of  the  trucking  industry 
because  of  lawsuits  against  motor 
carriers  whose  drivers  had  given  this 
signal  to  a  following  driver  who  was 
then  struck  by  a  third  vehicle.  The  ATA 
recommended  that  the  FHWA  review 
State  laws  on  these  topics  before  making 
a  decision  on  revoking  the  provisions. 

The  Pennsylvania  DOT  was 
concerned  that  removing  §  392.15 
would  limit  enforcement  because  State 
personnel  who  are  not  sworn  police 
officers  caimot  enforce  traffic  laws. 
Inspector  Moore  of  the  Vermont  DMV 
commented  that  the  Vermont  State 
statutes  contain  no  provisions  similar  to 
§  392.14.  and  that  Vermont  traffic  laws 
require  use  of  turn  signals  only  for 
vehicles  traveling  on  limited-access 
highways. 

FHWA  Response 

The  FHWA  believes  State  and  local 
traffic  laws  and  motor  carriers'  safe  and 
prudent  operating  practices  cover  these 
situations.  Therefore,  the  FHWA  is 
removing  and  reserving  §§  392.13  and 
392.15  as  proposed  in  the  NPRM. 
However,  the  FHWA  has  determined  it 
is  in  the  interest  of  highway  safety  to 
retain  §  392.14.  This  section  provides  a 
specific  basis  for  motor  carriers  to 
develop  their  own  safety  policies  and 
procedures  for  operating  a  CMV  when 


adverse  environmental  conditions  limit 
visibility  or  reduce  traction. 

The  FHWA  included  §392. 15(d)  and 
(e)  in  the  recodification  of  the  FMCSRs 
on  December  26, 1968  (33  FR  19700),  a 
year  after  the  motor  carrier  safety 
regulations  of  the  former  Interstate 
Commerce  Commission  had  been 
transferred  to  the  new  Department  of 
Transportation.  A  review  of  the  National 
Highway  Traffic  Safety  Administration's 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  suggests  that  the  uses  of  turn 
signals  described  in  §  392.15(d)  and  (e) 
have  been  made  obsolete  by  the 
availability  of  vehicle  hazard  warning 
signal  flashers,  commonly  knowm  as 
"four- ways."  Table  1,  Required  Motor 
Vehicle  Lighting  Equipment  Other  than 
Headlamps  (Multipurpose  Passenger 
Vehicles,  Trucks,  Trailers,  and  Buses,  of 
80  or  more  inches  Overall  Width)  of 
FMVSS  108  (49  CFR  571.108)  references 
Society  of  Automotive  Engineers  (SAE) 
Recommended  Practice  J945,  issued  in 
February  1966. 

The  use  of  vehicle  hazard  warning 
signals  also  is  described  in  the 
UVCMTO  §  12-215.  The  UVCMTO  was 
revised  in  1968  to  permit  vehicles  to  be 
equipped  with  lamps  for  the  purpose  of 
warning  the  operators  of  other  vehicles 
of  the  presence  of  a  vehicular  traffic 
hazard  requiring  the  exercise  of  unusual 
care  in  approaching,  overtaking,  or 
passing.  The  same  year,  the  UVCMTO 
also  added  a  requirement  that  every  bus, 
truck,  truck-tractor,  trailer  semitrailer, 
or  pole  trailer  80  inches  or  more  in 
overall  width,  or  30  feet  for  more  in 
overall  length  be  equipped  with  lamps 
meeting  these  requirements.  Finally, 
paragraphs  (f)  and  (g)  of  UVCMTO  §  12- 
215  state: 

(0  The  driver  of  any  vehicle  equipped  with 
vehicular  hazard  warning  lights  may  activate 
such  lights  whenever  necessary  to  warn  the 
operators  of  following  vehicles  that  the 
signaling  vehicle  may  itself  constitute  a 
traffic  hazard. 

(g)  The  driver  of  a  truck,  bus,  or  truck 
tractor  pulling  a  trailer  or  trailers,  equipped 
with  vehicular  hazard  warning  lights  may 
activate  such  lights  when  that  vehicle  is 
proceeding  up  a  grade,  or  under  other 
conditions  requiring  it  to  be  operated  at  a 
speed  less  than  the  prevailing  speed  of 
traffic. 

The  FHWA  believes  these  UVCMTO 
citations  adequately  address  the 
concerns  of  the  ATA  and  other 
commenters  concerning  the  proper  use 
of  vehicular  hazard  warning  lights. 

In  its  current  form,  the  section  only 
considers  potential  hazards  to 
passengers  in  the  event  a  CMV  is 
operated  during  adverse  environmental 
conditions.  The  FHWA  plans  to  address 
this  issue  as  it  relates  in  more  general 
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terms  to  other  highway  users  in  a  future 
rulemaking  action. 

Section  392.20,  Unattended  Commercial 
Motor  Vehicles:  Precautions 

The  FHWA  proposed  to  remove  the 
section  prohibiting  a  commercial  motor 
vehicle  from  being  left  unattended  until 
the  parking  brake  has  been  set  and  all 
reasonable  precautions  have  been  taken 
to  prevent  the  vehicle  from  moving.  The 
agency  reasoned  that  State  and  local 
government  authorities  are  in  a  better 
position  to  monitor  and  enforce 
regulations  of  this  nature  for 
commercial  motor  vehicles  transporting 
non-hazardous  materials  (special 
regulations  for  HM- laden  commercial 
motor  vehicles  are  covered  in  part  397 
of  the  FMCSRs).  The  FHWA  received  no 
comments,  and  the  section  is  removed 
and  reserved  as  proposed  in  the  NPRM. 

Section  392.22,  Emergency  Signals; 
Stopped  Commercial  Motor  Vehicles 

The  FHWA  proposed  to  revise 
paragraph  (b)  of  this  section,  concerning 
the  placement  of  warning  devices  in  the 
event  a  CMV  is  stopped  on  the  traveled 
portion  or  the  shoulder  of  a  highway  for 
any  cause  other  than  necessary  traffic 
stops.  The  agency  believes  drivers  often 
do  not  place  warning  devices  at  the 
locations  or  distances  specified  in  the 
regulation  because  the  instructions  are 
not  clear  and  because  it  is  difficult  for 
them  to  estimate  distances  by  eye.  The 
agency  proposed  to  revise  the  section  to 
make  the  language  clearer  and  to 
include  the  number  of  paces  as  well  as 
the  required  linear  distances  at  which 
warning  devices  are  to  be  placed. 

The  ATA  provided  the  only  comment 
on  this  section.  It  recommended  Usting 
the  distances  in  paces  first,  as  they  were 
when  this  regulation  was  first 
promulgated  by  the  ICC. 

FHWA  Response 

The  FHWA  agrees  with  the  ATA's 
recommendation  to  Ust  the  locations  for 
placing  warning  devices  in  paces, 
followed  by  the  approximate  linear 
distances  in  meters  and  feet.  The  final 
rule  describes  the  locations  as  "x  paces 
(approximately  y  meters  or  z  feet)" 
where  x,  y,  and  z  are  the  appropriate 
dimensions  in  §  392.22(b)(1)  (i),  (ii).  and 
(iii). 

Section  392.25,  Emergency  Signals; 
Dangerous  Cargoes 

The  FHWA  proposed  to  delete  this 
section  prohibiting  the  use  of  flame- 
producing  devices  on  CMVs  carrying 
certain  hazardous  materials  cargoes  or 
fueled  by  compressed  gas.  The  agency 
reasoned  it  was  unnecessary  to  prohibit 
the  use  of  flame-producing  devices 


because  §  393.95(g)  of  the  FMCSRs 
prohibits  those  devices  from  being 
carried  on  a  CMV  transporting  the  same 
classes  of  placarded  hazardous  materials 
described  in  §  392.25. 

Several  commenters  opposed 
removing  this  section.  Mr.  O.  Bruce 
Bugg,  a  law  enforcement  officer  with 
experience  in  CMV  and  HM  safety, 
stated  that  it  is  not  uncommon  for  CMV 
drivers  to  borrow  warning  devices  from 
other  drivers  to  replace  or  to 
supplement  their  own  equipment.  He 
said  other  drivers,  highway  department 
personnel,  and  police  officers  could 
supply  flame-producing  devices  to  CMV 
drivers  transporting  placarded 
"flammable"  cargoes.  The  Pennsylvania 
DOT  had  a  similar  comment. 

The  AHAS  and  Inspector  Moore  of  the 
Vermont  DMV  also  opposed  removing 
the  requirement.  They  noted  this  section 
contains  the  only  specific  prohibition 
on  the  use  of  these  flame-producing 
devices.  The  AHAS  recommended 
merging  the  proscription  against  use  of 
the  devices  with  the  proscription 
against  carrying  the  devices  at 
§  393.95(g).  Mr.  Bugg  recommended  the 
provision  be  combined  with  sections  in 
parts  393  or  396. 

FHWA  Response 

The  FHWA  is  retaining  this  section, 
and  is  also  changing  the  heading  to 
"Flame  producing  devices"  to  make  the 
intent  more  clear.  As  several 
commenters  pointed  out,  someone  else 
(perhaps  even  a  law-enforcement 
ofHcial)  could  give  a  flame-producing 
device  to  a  CMV  driver,  with  potentially 
serious  conseouences. 

The  FHWA  oelieves  the  "use" 
provisions  of  part  392,  the  "equipment" 
provisions  of  part  393,  and  the 
"inspection"  provisions  of  part  396  of 
the  FMCSRs  need  to  be  considered  in 
their  own  contexts.  Section  392.25 
specifically  prohibits  use  of  these 
devices.  On  the  other  hand,  §  393.95(g), 
codified  in  an  FMCSR  part  that 
describes  requirements  for  "equipment" 
rather  than  its  use,  specifically  prohibits 
carrying  these  devices. 

Section  392.42,  Notification  of  License 
Revocation 

The  FHWA  proposed  to  move  the 
requirement  for  a  driver  to  notify  the 
employing  motor  carrier  of  a  Ucense 
revocation,  which  is  currently 
addressed  in  §392.42,  to  §391. 15(b)(2). 
The  agency  also  proposed  to  change  the 
title  of  paragraph  (b)  to  "Loss  of  driving 
privileges."  The  change  was  proposed 
because  the  section  addresses 
conditions  relating  to  driver 
disqualification,  rather  than  general  safe 
driving  provisions. 


The  FHWA  also  requested  State  driver 
licensing  agencies  to  comment  on 
whether  they  send  written  notification 
to  the  employing  motor  carrier  of  a 
driver  who  has  had  his/her  license, 
permit,  or  privilege  to  operate  a  CMV 
revoked,  suspended,  or  withdrawn. 
These  comments  were  to  be  considered 
to  determine  if  the  FHWA  should 
further  revise  §  391.15(b)  to  exempt  a 
driver  from  the  requirement  to  notify 
his/her  employing  motor  carrier  if  a 
State  licensing  agency  sends  written 
notification  to  the  motor  carrier  in  the 
event  the  driver's  license  was  revoked, 
suspended,  or  withdrawn. 

The  sole  commenter  favoring  this 
speculative  revision  was  Houston  LAP. 
Houston  L&P  believed  the  MVR  issued 
by  a  State  licensing  agency  provides 
adequate  means  for  obtaining 
information  on  convictions, 
disqualifications,  license  suspensions, 
revocations  and  cancellations  as 
required  under  §§  383.31(a)  and  383.33. 
However,  Houston  L&P  did  not 
comment  on  whether  these  sections, 
applicable  to  CDL  holders,  provided 
comparable  information  for  non-CDL 
CMV  drivers. 

All  other  commenters  opposed  the 
intent  and  direction  of  such  a  revision. 
The  AAMVA,  the  States  of  Wisconsin, 
Delaware.  Idaho,  Missouri,  Vermont, 
and  Wisconsin,  and  one  private  motor 
carrier  addressed  this  issue. 

The  AAMVA  stated  it  would  strongly 
oppose  a  requirement  for  DMVs  to 
notify  motor  carriers  of  convictions  or 
adverse  licensing  actions  against  motor 
carriers'  employees'  driving  records.  It 
noted  that  only  a  few  Departments  of 
Motor  Vehicles  (DMVs)  have  programs 
to  notify  motor  carriers  of  any  violations 
added  to  a  driver's  record.  The  AAMVA 
pointed  out  that  California's  statutory 
requirement  and  New  York's  voluntary 
program  require  motor  carriers  to  pay 
participation  fees.  Finally,  the  AAMVA 
advised  that  these  programs  are  costly  to 
administer.  Because  employment 
turnover  rates  in  the  trucking  industry 
are  high,  the  single  task  of  processing 
employer  change  notices  requires 
significant  resources. 

Delaware,  Idaho,  Missouri 
(Department  of  Revenue),  and  Vermont 
stated  they  do  not  have  a  program  in 
place  to  notify  motor  carriers  when 
drivers  lose  their  driving  privilege.  The 
Delaware  DPS  added  it  could  not  notify 
employers  of  CMV  driver  violations 
because  it  does  not,  nor  does  it  propose 
to,  maintain  records  of  drivers' 
employers.  This  function  would  require 
a  legislative  change  the  Delaware  DPS 
believes  would  be  difficult  or 
impossible  to  pass.  The  Delaware  DPS 
stated  it  could  not  support  a  method 
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where  the  State  would  be  held 
responsible  or  liable  for  this  reporting. 
Delaware  also  identified  many  of  the 
issues  noted  by  the  AAMVA  concerning 
the  significant  difficulty  in  maintaining 
current  basic  information,  such  as  a 
driver's  address.  Delaware  was 
profoundly  concerned  that  the  transfer 
of  these  responsibilities  to  State 
agencies  could  take  place  without  the 
Federal  government  adequately 
assessing  the  costs  to  the  States.  It  cited 
"the  anticipated  transfer  of  medical 
qualification  determinations"  [the 
subject  of  an  ongoing  FHWA  negotiated 
rulemaking]  as  an  example  of  such  a 
transfer. 

The  North  Dakota  Department  of 
Transportation  stated  it  would  not  be 
able  to  comply  with  a  requirement  that 
a  State  notify  a  driver's  employer.  North 
Dakota  DOT  noted  many  States  do  not 
keep  records  of  drivers'  employers,  and 
many  drivers  do  not  work  for  the  same 
motor  carrier  for  any  substantial  length 
of  time. 

The  Wisconsin  Department  of 
Transportation  stated  that  it  does  not 
send  a  written  notification  to  a  motor 
carrier  when  a  driver's  privilege  is 
withdrawn,  and  would  oppose  such  a 
requirement.  The  State  has  a  voluntary 
"Employer  Notification  Program" 
enabUng  them  to  receive  notification  of 
"hits"  on  an  employee's  record.  The 
program  requires  the  employer  to  keep 
the  DMV  informed  when  drivers  leave 
the  company  or  retire.  Employers  are 
charged  a  $20  aimual  base  fee,  a  one- 
time fee  of  $2  per  employed  driver,  and 
a  fee  of  $3  per  driver  record  abstract 
change  generated  by  an  accident, 
conviction,  withdrawal  from  the 
program,  or  other  event.  During  1996, 
1,012  employers  received  over  52,000 
driver  abstracts. 

Air  Products  also  strongly  opposed 
the  revision  on  the  ground  that  each 
employee  has  a  responsibility  to  report 
any  issue  negatively  affecting  his  or  her 
ability  to  perform  job  functions.  Further, 
if  a  driver  fails  to  report  a  license 
revocation,  and  that  driver  is  involved 
in  an  accident  while  driving  for  the 
employing  motor  carrier,  the  motor 
carrier  is  still  liable  and  responsible  for 
the  driver's  actions.  Air  Products 
contends  that  "by  exempting  drivers 
from  this  requirement,  a  message  is 
being  sent  to  the  drivers  that  it  is 
acceptable  to  remain  quiet." 

The  Delaware  DPS"  point  of  view  was 
similar  to  that  of  Air  Products — motor 
carriers  are  in  the  key  position  to  review 
and  assess  the  safety  of  the  drivers  they 
employ.  Delaware  DPS  also  commented 
that  the  FMCSRs  might  be  amended  to 
require  at  least  an  annual  record  check 
of  the  safest  (i.e.,  violation-free)  drivers 


and  more  frequent  checks  of  the  records 
of  "problem  "  drivers. 

FHWA  Response 

Section  392.42  is  redesignated  as 
§  391.15(b)(2)  as  proposed  in  the  NPRM. 

The  issue  of  loss  of  driving  privileges 
on  the  basis  of  citations  from  a  driver's 
licensing  State  or  a  State  or  other 
jurisdiction  other  than  the  licensing 
State  is  a  complex  one.  The  FHWA  will 
consider  it  in  a  future  rulemaking 
action.  The  title  of  §  391.15(b)  remains 
"Disqualification  for  loss  of  driving 
privileges." 

No  changes  are  made  to  require  State 
licensing  agencies  to  notify  motor 
carrier  employers  of  licensing  actions 
taken  against  drivers.  Placing  the 
primary  burden  on  the  State  licensing 
agencies  to  notify  employers  of  drivers' 
disquahfications  would  create  a 
significant  unfunded  mandate.  The 
requirement  would  also  be  a  difficult,  if 
not  impossible,  undertaking  for  most 
States  due  to  the  high  turnover  rate  of 
commercial  motor  vehicle  drivers. 

Section  392.51,  Reserve  Fuel 

The  FHWA  proposed  to  remove  this 
section.  The  section  prohibits  carrying 
fuel  for  propulsion  or  operation  of 
accessories  except  in  a  properly 
mounted  fuel  tank.  The  agency  believed 
there  was  no  soimd  reason  to  prohibit 
carrying  small  amounts  of  fuel  under 
those  circumstances  while  (by 
implication)  allowing  the  practice  if  the 
fuel  were  to  be  used  to  power 
machinery  transported  on  the  CMV. 

The  FHWA  received  two  comments. 
The  AWHMT  asked  the  FHWA  to  clarify 
the  rationale  for  removing  this 
regulation.  It  raised  two  concerns:  (1) 
The  definition  of  "small  package;"  and 
(2)  how  the  carriage  of  small  packages 
containing  fuel  would  be  made 
consistent  with  the  Hazardous  Materials 
Regulations  (HMRs).  Houston  LAP 
supported  the  proposal,  citing  the 
"Materials  of  Trade"  exceptions  to  the 
HMRs  issued  in  January  1997. 

FHWA  Response 

Just  prior  to  the  publication  of  the 
FHWA's  NPRM,  the  Research  and 
Special  Programs  Administration  issued 
a  final  rule,  on  January  8,  1997  (62  FR 
1208).  The  RSPA  final  rule,  effective 
October  1, 1997,  with  a  compliance  date 
of  October  1,  1998  (see  62  FR  49560, 
September  22, 1997).  applies  a  uniform 
system  of  safety  regulations  to  all 
hazardous  materials  transported  in 
commerce  throughout  the  United  States 
and  requires  intrastate  motor  carriers 
and  shippers  to  comply  with  theJlMRs, 
with  certain  exceptions.  One  set  of 


exceptions  applies  to  "materials  of 
trade." 

The  RSPA  defines  a  "material  of 
trade"  as  a  hazardous  material,  other 
than  a  hazardous  waste,  that  is  carried 
on  a  motor  vehicle:  (1)  For  the  purpose 
of  protecting  the  health  and  safety  of  the 
motor  vehicle  operator  or  passengers:  (2) 
for  the  purpose  of  supporting  the 
operation  or  maintenance  of  a  motor 
vehicle  (including  its  auxiliary 
equipment);  or  (3)  by  a  private  motor 
carrier  (including  vehicles  operated  by  a 
rail  carrier)  in  direct  support  of  a 
principal  business  that  is  other  than 
transportation  by  motor  vehicle.  See  49 
CFR  171.8.  The  exceptions  codified  at 
49  CFR  173.6  cover  materials  and 
amounts,  packaging,  hazard 
communication,  and  aggregate  gross 
weight  provisions  for  the  "materials  of 
trade." 

Several  of  these  exceptions  apply  to 
fuels.  Packaging  for  gasoline  must  be 
made  of  metal  or  plastic  and  conform  to 
requirements  of  49  CFR  parts  171, 172, 
173,  and  178,  or  requirements  of  the 
Occupational  Safety  and  Health 
Administration  contained  in  29  CFR 
1910.106.  For  a  Packing  Group  II 
(including  gasoline),  Packing  Group  III 
(including  aviation  fuel  and  fuel  oil),  or 
ORM-D,  the  material  is  limited  to  30  kg 
(66  pounds)  or  30  L  (8  gallons).  A 
Division  2.1  material  (flammable  gas)  in 
a  cylinder  is  limited  to  a  gross  weight 
of  100  kg  (220  pounds).  The  RSPA  final 
rule  states  that  the  aggregate  gross 
weight  of  all  materials  of  trade  on  a 
motor  vehicle  may  not  exceed  200  kg 
(440  pounds). 

The  FHWA  provides  references  to  the 
RSPA  regulation  in  the  FMCSRs.  For 
ready  reference,  the  gross  weight  limits 
of  commonly-used  fuels  (gasoline, 
diesel,  and  flanunable  gases)  and  the 
packaging  requirements  for  gasoline  are 
restated  in  today's  final  rule. 

Accordingly,  the  FHWA  will  revise 
§  392.51  to  allow  small  amounts  of  fuel 
for  the  operation  or  maintenance  of  a 
commercial  motor  vehicle  (including  its 
auxiliary  equipment)  to  be  carried  as 
defined  under  "materials  of  trade,"  49 
CFR  171.8. 

Section  392.52.  Buses;  Fueling 

The  FHWA  proposed  to  remove  the 
section  prohibiting  buses  from  being 
fueled  in  a  closed  building  with 
passengers  aboard.  The  agency  reasoned 
that  this  is  a  rare  occurrence,  does  not 
influence  highway  safety,  and  does  not 
warrant  a  Federal  prohibition.  No 
comments  were  received  on  this 
proposal.  Accordingly,  the  section  is 
removed  and  reserved  as  proposed  in 
the  NPRM. 
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Section  392.68.  Motive  Power  Not  To  Be 
Disengaged 

The  FHWA  proposed  to  remove  and 
reserve  this  section,  which  prohibits 
CMVs  from  being  driven  with  the  source 
of  motive  power  disengaged  from  the 
driving  wheels.  The  agency  reasoned 
that  this  prohibition  is  more 
appropriately  monitored  and  enforced 
by  State  and  local  officials.  This 
prohibition  is,  in  fact,  contained  in  the 
Uniform  Vehicle  Code  and  Model 
Traffic  Ordinance,  §  11-1108,  Coasting 
Prohibited: 

(a)  The  driver  of  any  motor  vehicle  when 
traveling  upon  a  down  grade  shall  not  coast 
with  the  gears  or  transmission  of  such 
vehicle  in  neutral. 

(b)  The  driver  of  a  truck  or  bus  when 
traveling  upon  a  down  grade  shall  not  coast 
with  the  clutch  disengaged. 

The  FHWA  received  no  comments  on 
the  proposal  to  remove  this  section.  It  is 
removed  and  reserved  as  proposed  in 
theNPRM. 

Sections  395.1(g),  Hours  of  Service  of 
Drivers;  Retention  of  Driver's  Record  of 
Duty  Status 

The  FHWA  proposed  to  remove 
§  395.1(gl,  Retention  of  driver's  record 
of  duty  status.  This  section  covered  the 
divided  record  authority  provisions  for 
records  of  duty  status.  As  described 
earlier  in  this  document,  the  FHWA 
proposed  to  allow  motor  carriers  with 
multiple  terminals  or  offices  to  maintain 
all  records  required  by  Subchapter  B  at 
regional  offices  or  driver  work-reporting 
locations,  provided  records  can  he 
produced  at  the  principal  place  of 
business  or  other  specified  location 
within  48  hours  after  a  request  has  been 
made  by  a  special  agent  or  authorized 
representative  of  the  FHWA. 

No  commenters  addressed  this 
section,  and  the  final  rule  incorporates 
the  pro{K)sed  change. 

Sections  395.1(h).  (i).  and  (j),  and  (k): 
Sleeper  Berths,  State  of  Alaska,  State  of 
Hawaii.  Travel  time.  Agricultural 
operations.  Ground  Water  Well  Drilling 
Operations.  Construction  Materials  and 
Equipment,  Utility  Service  Vehicles 

Because  the  FHWA  proposed  to  delete 
§  395.1(g),  it  proposed  to  redesignate  the 
four  paragraphs  following  it.  The  agency 
proposed  no  substantive  changes  and 
received  no  comments  concerning  the 
redesignations  for  these  sections. 
However,  the  FHWA  inadvertently 
neglected  to  propose  to  redesignate  the 
last  four  paragraphs  in  the  section, 
395.1(1)  through  395. l(o).  The  final  rule 
implements  the  proposed  redesignations 
as  well  as  redesignating  by  technical 
amendment  §§395.1(1)  through  395.1(o) 
as  §§  395.1(k)  through  395. l(n). 


Section  395.2,  Definitions,  "On-duty 
Time" 

The  FHWA  proposed  to  revise  the 
definition  by  removing  paragraph  (2), 
inspection  of  equipment  as  required  by 
§§  392.7  and  392.8,  because  the  agency 
had  proposed  to  delete  those  sections. 
Although  the  FHWA  has  determined  it 
is  in  the  interest  of  safety  to  retain  those 
sections  (see  discussion  earlier  in  this 
document  under  those  headings),  the 
agency  beUeves  the  proposed  text,  "all 
time  inspecting,  servicing,  or 
conditioning  any  commercial  motor 
vehicle  at  any  time,"  includes  the 
equipment,  parts,  and  accessories 
described  in  §§392.7  and  392.8.  The 
proposed  language  is  therefore  being 
adopted. 

Paragraph  (7)  under  the  definition  of 
on-duty  time  covers  time  spent 
providing  a  breath  sample  or  urine 
specimen,  including  travel  time  to  and 
from  the  collection  site,  in  order  to 
comply  with  the  FHWA  and  USDOT 
controlled  substance  and  alcohol  testing 
regulations.  The  paragraph  refers  to 
subpart  H  of  part  391.  After  the  NPRM 
was  published,  the  regulations  in 
subpart  H  of  part  391  were  removed 
because  they  have  been  superseded  by 
part  382.  The  FHWA  pubfished  a 
technical  amendment  describing  this 
action  on  July  11,  1997  (62  FR  37150). 

No  commenters  addressed  the 
proposed  revision  of  §  395.2.  The 
FHWA  has  made  several  minor  editorial 
changes  (such  as  deleting  the  phrase  "of 
this  section")  from  the  text  proposed  in 
the  NPRM.  The  reference  to  subpart  H 
is  also  removed  as  a  technical 
amendment. 

Section  395.8,  Driver's  Record  of  Duty 
Status 

The  FHWA  proposed  revising 
paragraph  (k)(l)  to  reflect  the  proposal 
described  earlier  in  this  document  to 
allow  motor  carriers  with  multiple 
terminals  or  offices  to  maintain  all 
records  required  by  Subchapter  B  at 
regional  offices  or  driver  work-reporting 
locations,  provided  records  can  be 
produced  at  the  principal  place  of 
business  or  other  specified  location 
within  48  hours  after  a  request  has  been 
made  by  a  special  agent  or  authorized 
representative  of  the  FHWA. 

No  commenters  addressed  the 
provision  as  reflected  in  this  section  and 
it  is  revised  as  proposed. 

Section  396.11(b),  Driver  Vehicle 
Inspection  Report(s);  Report  Content 

The  proposed  revision  to  this 
paragraph  was  editorial  in  nature 
("vehicle"  for  "motor  vehicle"  and 
"report"  for  "vehicle  inspection 


report").  The  FHWA  received  no 
comments  on  the  proposed  revision, 
and  the  final  rule  incorporates  the 
proposed  changes. 

Section  396.11(c),  Corrective  Action 

The  proposed  revision  to  this 
paragraph  made  the  language  consistent 
with  other  parts  of  the  FTvlCSRs  ("prior 
to  operating"  replaced  with  "prior  to 
requiring  or  permitting  a  driver  to 
operate")  ~"he  FHWA  received  no 
comments,  and  this  section  is  revised  as 
proposed  in  the  NPRM. 

Sections  396.11(c)(1)  Through  (c)(3), 
396.11(d),  and  396.13(b).  Concerning 
Driver  Vehicle  Inspection  Report(s) 

The  FHWA  proposed  to  remove 
§  396.11(c)(3),  requiring  a  legible  copy 
of  the  last  driver  vehicle  inspection 
report  (DVIR)  to  be  carried  on  the  power 
unit.  Other  peu'agraphs  within  the 
section  would  be  revised  to  reflect  this 
change.  The  agency  believed  the 
administrative  burden  of  requiring  the 
DVIR  to  be  carried  on  the  power  unit 
outweighed  its  benefits.  The  NPRM 
stated  that  the  presence  or  absence  of  a 
DVIR  was  not  a  factor  in  the  decision  to 
conduct  a  roadside  inspection  of  a  CMV 
and  noted  that  failure  to  have  the  DVIR 
is  not  an  out-of-service  violation  under 
the  CVSA  North  American  Out-of- 
Service  Criteria.  However,  the  FHWA 
emphasized  that  the  proposed  removal 
of  the  requirement  was  not  intended  to 
affect  the  driver's  access  to  the  DVIR 
and  the  requirement  for  the  driver  to 
review  it  before  driving  a  CMV. 

The  FHWA  received  six  comments 
concerning  the  proposal  to  delete  these 
provisions.  Two  commenters  favored 
the  proposal,  one  suggested  revisions  to 
the  proposed  language,  and  three 
opposed  it. 

"The  ATA  favored  the  proposal,  but 
believed  it  was  insufficient  to  "alleviate 
the  burdens  and  costs  of  the  remaining 
'paper  chase'."  The  ATA  also 
recommended  the  FHWA  remove  the 
requirement  that  the  motor  carrier  or  its 
agent  certify  correction  of  the  defects  on 
the  DVIR  and  require  the  next  driver  to 
sign  it.  It  contended  that  a  review  of  a 
motor  carrier's  work  orders,  generated 
in  response  to  specific  defects  reported 
by  drivers,  would  be  a  more  useful  way 
to  ascertain  whether  maintenance 
practices  are  effective  at  keeping  CMVs 
safe. 

Houston  L&P  supported  the  proposal 
as  promoting  performance-oriented 
flexibility. 

Consolidated  Safety  Services,  Inc. 
(CSS),  a  nationwide  occupational  safety 
and  health  organization,  offered 
comments  concerning  the  text  of  the 
proposed  revisions  to  §  396.11,  CSS 
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interpreted  the  proposed  language  to 
imply  there  is  only  one  copy  of  the 
DVIR.  CSS  maintains  the  industry 
practice  has  been  to  use  a  two-copy 
form  (original  and  legible  copy).  CSS 
recommended  minor  changes  to  the 
proposed  revision  to  clarify  the 
requirement  for  a  single  copy  of  the 
DVIR  as  follows: 

396.11(c)(1)  Every  motor  carrier  or  its  agent 
shall  certify  on  the  original  driver  vehicle 
inspection  report  which  lists  any  defect  or 
deficiency  that  the  defect  or  deficiency  has 
been  repaired  or  that  repair  is  unnecessary 
before  the  vehicle  is  operated  again. 

396.11(c)(2)  Every  motor  carrier  shall 
maintain  the  original  driver  vehicle 
inspection  report  and  the  certification  of 
repairs,  and  the  certification  of  the  driver's 
review,  for  three  months  from  the  date  the 
written  report  was  prepared. 

The  Colorado  Department  of  Public 
Safety  (CDPS).  the  Pennsylvania  DOT 
(PennlDOT).  and  Inspector  Moore  of  the 
Vermont  DMV  opposed  the  proposal. 
The  CDPS  and  Inspector  Moore  asserted 
that  a  roadside  inspector's  review  of  a 
DVIR  provides  opportunities  to 
determine  a  driver's  knowledge  of  how 
to  perform  a  vehicle  inspection,  to 
assess  an  example  of  a  motor  carrier's 
maintenance  procedures,  and  to 
determine  whether  education,  review, 
or  enforcement  actions  are  warranted. 

The  CDPS  proposed  that  §§  396.11 
and  396.13  be  combined  into  a  single 
requirement.  The  requirements  for  pre- 
and  post-trip  inspections  would  be 
retained,  but  motor  carriers  would 
determine  which  one  would  be 
documented  and  the  documentation 
filed. 

The  PennDOT  also  found 
inappropriate  the  FHWA's  rationale  for 
proposing  to  delete  this  section.  The 
PennDOT  noted  that,  if  the  out-of- 
service  criteria  were  the  only  basis  for 
a  regulatory  requirement,  then  many  of 
the  other  existing  regulations  would 
need  to  beeliminated  as  well. 

Inspector  Moore  of  the  Vermont  DMV 
believed  many  motor  carriers  will 
probably  continue  to  carry  the  DVIR  in 
the  vehicle  because  they  find  it 
convenient  to  do  so. 

FHWA  Response 

The  FHWA  is  removing  §  396.11(c)(3) 
and  revising  §  396.13(b)  as  proposed  in 
the  NPRM.  and  incorporating  the 
modifications  that  CSS  suggested.  The 
FHWA  continues  to  believe  that  the 
presence  or  absence  of  a  DVIR  in  the 
power  unit  is  not  a  primary  factor  in  a 
decision  to  conduct  a  roadside 
inspection.  The  FHWA  believes  the 
concerns  of  the  CDPS  regarding 
documentation  of  the  inspection  are 
addressed  because  there  is  no  change  in 


the  requirement  to  document  the  results 
of  an  inspection  and  certification  of 
corrective  action. 

The  FHWA  is  not  removing  the 
requirement  for  certification  of 
corrective  action,  as  the  ATA  had 
recommended  be  done.  The  ATA's 
recommendation  of  reviewing  a  work 
order  would  significantly  increase  the 
complexity  and  time  required  to 
determine  how  a  reported  CMV  defect 
had  been  resolved.  It  would  require  a 
driver  to  contact  maintenance  personnel 
who  might  not  be  available  when  the 
driver  was  being  dispatched.  It  would 
also  require  FHWA  motor  carrier  safety 
specialists  to  examine  and  cross-check 
separate  maintenance  and  operational 
records.  The  final  rule  otherwise  adopts 
the  changes  proposed  in  the  NPRM. 

Section  397.19,  Transportation  of 
Hazardous  Materials;  Driving  and 
Parking  Rules;  Instructions  and 
Documents 

The  FHWA  proposed  to  revise  the  text 
of  this  section  to  remove  the  reference 
to  the  motor  carrier's  principal  place  of 
business  in  paragraph  (b)  to  reflect  the 
proposal  described  earher  in  this 
document.  The  effect  of  this  change 
would  be  to  allow  motor  carriers  with 
multiple  terminals  or  offices  to  maintain 
all  records  required  by  Subchapter  B  at 
regional  offices  or  driver  work-reporting 
locations,  provided  records  can  be 
produced  at  the  principal  place  of 
business  or  another  specified  location 
within  48  hours  after  a  request  has  been 
made  by  a  special  agent  or  authorized 
representative  of  the  FHWA. 

No  commenters  addressed  this 
provision  and  it  is  revised  as  proposed. 

Comments  on  FMCSR  Sections  Not 
Addressed  in  the  NPRM  Definition  of 
CMV 

Houston  L&P,  Alabama  Power,  and 
Southern  Company  Services,  Inc., 
believe  a  CMV  should  be  defined  to 
include  vehicles  of  26,001  or  more 
poimds.  The  AAMVA  and  Ameritech 
Corporation  (Ameritech)  recommended 
the  FHWA  reconcile  the  weight 
definitions  in  parts  383  and  390  "so 
only  one  definition  exists."  Ameritech 
believed  the  FHWA  should  evaluate  the 
current  GVWR  criteria  for  the  CMV 
definitions,  weigh  the  regulatory  burden 
and  return  on  safety  performance,  and 
assess  the  different  points  where  States 
apply  the  intrastate  CMV  safety 
regulations.  Ameritech  also  stated  the 
FMCSRs  should  apply  to  "all  applicable 
drivers  *  *  •  whether  they  operate  a 
12,000  pound  utility  truck  or  an  80,000 
pound  long-haul  vehicle." 


FHWA  Response 

The  FHWA  is  currently  addressing 
the  issue  of  the  application  of  the 
FMCSRs  to  different  weight  classes  of 
CMVs,  the  motor  carriers  operating 
them,  and  their  drivers,  in  several 
ongoing  regulatory  activities.  Section 
344  of  the  National  Highway  System 
Designation  Act  of  1995  (Pub.  L.  104- 
59,  109  Stat.  568)  calls  for  a  "Motor 
Carrier  Regulatory  Relief  and 
Demonstration  Project"  to  exempt  CMVs 
and  their  drivers  from  elements  of  the 
FMCSRs  for  a  3-year  pilot  period  (49 
U.S.C.  31136(e)(2)).  Applicant  motor 
carriers  must  have  an  exemplary  safety 
history  to  participate.  The  Secretary  of 
Transportation  will  oversee  safety 
through  monitoring  and  reporting  of 
safety-related  data.  A  Notice  of  Final 
Determination  for  this  project  was 
published  in  the  Federal  Register  on 
June  10, 1997  (62  FR  31655).  The  FHWA 
is  accepting  applications  through  June 
30,  1998. 

State  Conformity  With  Interstate 
Regulations 

The  Pennsylvania  DOT  noted  that  its 
State  Vehicle  Code  is  automatically 
revised  to  conform  to  changes  in  the 
FMCSRs.  It  added  that  not  all  States 
have  this  provision,  and 
incompatibilities  between  State  and 
Federal  regulations  could  arise. 

FHWA  Response 

Several  other  States  have  brought 
similar  concerns  to  the  FHWA's 
attention  from  time  to  time.  Because  of 
differences  in  State  laws  and 
administrative  procedures,  the  process 
to  adopt  FMCSR  revisions  into  State 
regulations  takes  one  of  three  paths. 
Twenty-four  States  adopt  the  FMCSRs 
by  reference.  Nineteen  others  adopt  the 
FMCSRs  into  their  State  regulations 
following  an  administrative  review 
process  performed  by  executive-branch 
agencies  (such  as  the  State  Department 
of  Transportation).  Nine  States  adopt 
changes  after  legislative  review  and 
process.  One  State  adopts  most  changes 
through  administrative  process,  but 
requires  a  legislative  process  for  others. 
The  FHWA's  MCSAP  provides  a  phase- 
in  period  of  no  longer  than  three  years 
for  States  to  revise  their  regulations  to 
respond  to  revisions  to  the  FMCSRs. 
Despite  the  variation  in  State  adoption 
procedures  and  schedules,  however,  the 
MCSAP  has  produced  a  degree  of 
national  uniformity  in  commercial 
motor  vehicle  safety  regulations  never 
before  achieved. 
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Enforcement  Powers  of  Civilian  State 
Motor  Carrier  Safety  Personnel 

The  Pennsylvania  DOT  staffs  its 
motor  carrier  safety  programs  with 
uniformed  personnel  from  State  and 
local  police  forces,  as  well  as  with 
civilian  Public  Utilities  Commission 
and  DOT  inspectors.  The  Pennsylvania 
DOT  advises  the  FHWA  that  its  civilian 
officials,  who  are  not  sworn  police 
officers,  have  Umited  enforcement 
powers.  For  example,  they  cannot 
enforce  local  traffic  regulations 
concerning  the  use  of  turn  signals,  but 
they  can  cite  a  CMV  driver  under  a 
State's  version  of  49  CFR  392.15. 
Required  and  prohibited  use  of  turn 
signals. 

FHWA  Response 

There  are  many  more  sworn  officers 
in  any  given  jurisdiction  than  there  are 
civilian  motor  carrier  safety  officials. 
Although  the  Pennsylvania  DOT  may 
have  to  limit  civilian  inspectors  to 
certain  tasks,  the  FHWA  helieves  there 
will  be  little,  if  any.  negative  impact 
from  deleting  §  392.15,  as  well  as 
several  other  regulations  adequately 
covered  under  State  and  local  traffic 
laws. 

Performance  Oriented  Compliance 
Criteria 

Houston  L&P  suggested  motor  carriers 
with  a  satisfectory  safety  rating  be 
relieved  of  certain  regulatory 
requirements  and  be  allowed  to 
maintain  "core  records."  These  could 
include  the  Driver  Qualification  File 
(§  391.51).  Alcohol  and  Drug  Testing 
(part  382,  pre-employment  drug  testing, 
post-accident  testing,  random  testing  at 
a  25  percent  rate  for  drugs  and  10 
percent  rate  for  alcohol),  and  documents 
pertaining  to  financial  responsibility 
requirements  (part  387),  Inspection, 
repair,  and  maintenance  (part  396),  and 
hazardous  materials.  Houston  L&P 
believes  that,  if  a  motor  carrier  were 
assigned  an  "Unsatisfactory"  safety 
rating,  the  motor  carrier  should  be 
required  to  add  hours  of  service  (part 
395)  and  increase  the  random  testing 
rates  to  50  percent  for  drugs  and  25 
percent  for  alcohol. 

FHWA  Response 

The  FHWA  may  consider  these 
comments  in  future  rulemaking  actions 
as  part  of  the  Zero-Base  Regulatory 
Reform  Initiative. 

Other  SimpUfications,  Clarifications 
Requested 

Alabama  Power  and  Southern 
Company  Services,  Inc.  believe  the  zero- 
base  process  must  continue  to  address 
regxilations  they  consider  burdensome 


and  of  questionable  value  for  safety: 
"Each  section  of  the  FMCSRs  should  be 
considered  individually  and  impacted 
industries  allowed  to  debate  the 
requirements."  They  believe  further 
simplification  and  clarification  of  some 
regulations  is  needed,  including  raising 
the  threshold  for  FMCSR  appUcabihty 
to  26.000  pounds,  requiring  States  to  be 
more  consistent  regarding  waivers  and 
exemptions,  and  revising  the  hours-of- 
service  regulations. 

FHWA  Response 

The  FHWA  is  currently  addressing  all 
of  these  issues.  The  agency  is 
implementing  a  demonstration  program 
required  under  Section  344  of  the 
National  Highway  System  Designation 
Act  to  exempt  motor  carriers  operating 
vehicles  with  a  GVWR  of  10,001  to 
26.000  pounds  from  certain  regulations 
(61  FR  44385).  The  FHWAs  MCSAP 
program  activities  and  its  consultative 
role  in  the  CVSA  continually  address 
compatibility  between  State  and  federal 
determinations  of  applicabihty  to  motor 
carrier  safety  regulations.  The  FHWA 
has  also  initiated  a  rulemaking  to  revise 
the  hours-of-service  regulations  (61  FR 
57252,  November  5,  1996). 

Section  392.10(a).  Railroad  Grade 
Crossings;  Stopping  Requ'red 

The  ATA  recommended  the  FPTWA 
delete  this  section's  prohibition  against 
shifting  gears  while  crossing  railroad 
tracks.  "The  ATA  contends  that  without 
this  provision.  CMVs  would  be  able  to 
negotiate  grade  crossings  in  shorter 
periods  of  time.  The  ATA  based  this 
conclusion  upon  results  of  a  computer 
simulation  performed  by  a  major  engine 
manufacturer  (the  ATA  did  not  name 
the  company).  The  simulation  modeled 
crossing  times  for  an  80.000  pound 
CMV  consisting  of  a  tractor  powered  by 
a  330-hp  engine  with  10-sp)eed 
transmission  towing  a  53-foot 
semitrailer.  For  an  upshift  from  third  to 
fifth  gear,  times  for  crossing  a  single 
track  were  computed  to  be  reduced  from 
13.6  to  9.9  seconds.  For  crossing  a 
double  track,  the  times  were  computed 
to  be  reduced  from  14.8  to  10.6  seconds. 

FHWA  response 

The  FHWA  appreciates  this 
information.  However,  before  a 
regulatory  change  can  be  coimidered. 
more  analyses  will  be  needed^similar  to 
the  work  performed  by  the  University  of 
Michigan  Transportation  Research 
Institute  for  the  FHWA  in  1985  and 
reported  in  Consequences  of  Mandatory 
Stops  at  Rail-Highway  Crossings  (Report 
FHWA/RD-86/014).  Those  analyses 
should  explore  the  influence  of  engine 
power  ratings,  longer  trailer 


combinations  including  multiple 
trailers,  multiple-track  grade  crossings, 
and  different  grades  at  the  crossings. 

Section  392.33,  Obscured  Lamps  or 
Reflectors 

The  Colorado  DPS  suggested  this 
section  be  removed  because  State  law 
already  requires  that  lamps  be  visible 
and  §§  396.3(a)(1)  and  396.7  appear  to 
cover  this  violation. 

FHWA  Response 

The  FHWA  will  consider  this  in  a 
separate  rulemaking  as  part  of  its  Zero- 
Base  Regulatory  Reform  initiative. 

Section  393.70,  Coupling  Devices  and 
Towing  Methods,  Except  for  Driveaway- 
Towaway  Operations 

Inspector  Moore  of  the  Vermont  DMV 
requested  the  FHWA  to  revise  the 
section  to  include  a  discussion  of 
coupUng  device  requirements  for  the 
towing  of  semitrailers  not  equipped 
with  fifth  wheel  assemblies,  such  as 
those  using  pintle  hook  devices. 

FHWA  Response 

The  FHWA  is  addressing  coupling 
devices  and  towing  methods  in  a 
separate  NPRM  published  April  14, 
1997  (62  FR  18170).  Among  other 
things,  the  NPRM  proposes  revising 
§§393.70  and  393.71. 

Section  395.1(e),  100  Air-Mile  Radius 
Driver 

This  provision  conce.Tis  the 
exemption  from  the  requirements  of 
§  395.8  for  drivers  who  operate  within  a 
100  air-mile  radius  of  the  drivers' 
normal  work  reporting  location  and 
return  to  the  normal  work  reporting 
location  and  are  released  from  work 
within  12  consecutive  hours. 

The  Distribution  and  LTL  Carriers 
Association  (LTL)  recommended  the 
FHWA  increase  the  100  air-mile  radius 
to  150  air-miles,  or,  alternatively, 
provide  the  exemption  to  drivers  who 
report  to  and  are  released  from  a  normal 
reporting  location  and  who  are  on  duty 
for  12  hours  or  less.  The  LTL  also 
suggested  Unking  the  §  395.8  exemption 
to  three  of  the  five  requirements  in  the 
current  regulation:  (1)  the  driver's  on- 
duty  status  was  12  consecutive  hours 
from  start  to  finish  of  the  shift;  (2)  the 
driver  commences  and  concludes  work 
at  points  where  the  motor  carrier  can 
verify  the  driver's  on-duty  status;  and 
(3)  the  employer  maintains  accurate 
time  records  on  shift  starting  time, 
completion  time,  and  total  hours  on- 
duty.  The  LTL  also  raised  the  possibility 
of  increasing  the  consecutive  hours  of 
the  work  shift  in  §  395.1(e)(2),  but  it  did 
not  specify  a  figure  or  range. 
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The  LTL  provided  historical  and 
operational  perspectives  to  support  its 
proposal.  In  1980.  the  100  air-mile 
exemption  was  increased  from  50  air- 
miles.  The  same  year,  economic 
deregulation  provided  motor  carriers  the 
opportunity  to  expand  their  operations 
to  meet  customer  needs.  The  LTL 
asserted  that  flexibility  to  meet  those 
needs  "may  necessitate  more  routine 
operations  beyond  100  miles  from 
terminals."  According  to  the  LTL,  other 
factors,  such  as  the  use  of  larger- 
capacity  28-foot  doubles  trailers  for 
linehaul  operations,  improvements  to 
road  networks,  and  increased 
operational  scope  of  terminals  and 
warehouses  in  large  metropolitan  areas, 
make  it  possible  for  nms  within  a  150- 
mile  radius  to  be  performed  safely  and 
efficiently  under  the  current  10-hour 
driving  hmit.  and  within  12  hours  of  the 
time  a  driver  reports  to  work. 

According  to  the  LTL,  approximately 
24  percent  of  the  employees  of 
distribution  and  LTL  motor  carriers  are 
local  or  shorthaul  drivers.  Based  on  that 
figure,  extending  the  exemption  could 
relieve  some  100,000  drivers  of  the 
paperwork  burden  of  records  of  duty 
status.  The  LTL  noted  that  the  States  of 
Illinois,  Maryland,  and  Texas  already 
permit  a  150-air-mile  radius  exemption 
for  intrastate  transportation  under  the 
MCSAP  Tolerance  Guidelines,  but  that 
the  FHWA  had  determined  Florida's 

200  air-mile  radius  exemption  did  not 
conform  to  the  Guidelines. 

FHWA  Response 

The  FHWA  recognizes  that  some 
drivers  operating  outside  the  100  air- 
mile  radius  might  drive  less  than  a 
driver  operating  within  the  100  air-mile 
radius.  This  brings  into  question  the 
value  of  a  distance-based  compliance 
"floor"  for  records  of  the  type  required 
under  §  395.8.  The  FHWA  will  address 
the  issue  of  distance-  and  time-based 
exemptions  to  §  395.8  in  a  future 
rulemaking. 

Section  395.8(k),  Retention  of  Driver's 
Record  of  Duty  Status 

The  Department  of  California 
Highway  Patrol  (CHP)  suggests  that  the 
FHWA  define  "supporting  documents" 
using  the  text  of  the  November  1993 
Regulatory  Guidance  (58  FR  60734). 

FHWA  Response 

As  part  of  the  Hazardous  Materials 
Transportation  Authorization  Act  of 
1994  (Sec.  113,  Pub.L.  103-311,  108 
Stat.  1673, 1676),  the  Congress  directed 
the  Secretary  of  Transportation  to 
prescribe  regulations  to  improve 
compliance  with  the  hours  of  service 
requirements,  and  to  improve  the 


effectiveness  and  efficiency  of  Federal 
and  State  officials  reviewing  such 
compliance.  As  part  of  that  mandate. 
Congress  directed  the  FHWA  to  specify 
the  supporting  documents  that  motor 
carriers  must  maintain.  The  FHWA  is 
addressing  this  issue  in  a  Notice  of 
Proposed  Rulemaking  published  April 
20,  1998  (63  FR  19457).  The  docket 
number  is  FHWA-98-3706.  Comments 
are  requested  by  June  19, 1998. 

Section  396.9(d),  Inspection  of  Motor 
Vehicles  in  Operation;  Motor  Carrier 
Disposition 

Section  396.9(d)  requires  correction  of 
violations  or  defects  noted  in  the  report, 
and  requires  the  motor  carrier  to  certify 
those  corrections  within  15  days 
following  receipt  of  the  report.  In  his 
comments.  Inspector  Moore  of  the 
Vermont  DMV  contended  that  motor 
carriers  interpret  this  to  mean  they  have 
15  days  to  correct  the  violation. 
Inspector  Moore  requested  this 
statement  be  amended  to  advise  motor 
carriers  that  "violations  or  defects 
identified  on  an  inspection  report,  but 
which  have  not  been  designated  as  out- 
of-service  violations,  be  repaired  or 
corrected  prior  to  use  of  the  vehicle  for 
any  purpose  other  than  the  specific 
assignment  it  was  engaged  in  at  the  time 
of  the  inspection." 

FHWA  Response 

The  FHWA  believes  the  current 
language  of  the  regulation  adequately 
addresses  this  issue. 

Other  Comments 

Virginia  Power  and  the  Petroleum 
Marketers  Association  of  America  stated 
that  they  supported  all  the  proposed 
changes. 

For  ease  of  reference  the  following 
distribution  table  is  provided: 


Okj  section 


Regularty  employed 
driver. 

None 

391.11   


391.11(b)(4),  (b)(5) 


391.11(b)(6) 
391.11(b)(7) 


New  section 


391.11(b)(8)  .. 
391.11(b)(9)  .. 
391.11(b)(10) 


0)d  section 


387:5  

For-hire  carriage 

Motor  earner 

None 

387.29  

Motor  common  carrier 
Motor  contract  carrier 

For-hire  carriage 

Motor  carrier 

390.3(0(2) 

390.5 

Accident 

Commercial  motor  ve- 
hicle. 

Highway 

Intermittent,  casual,  or 
occasional  driver.. 

Interstate  commerce 

Prinapal  place  of 
business. 


391.11(b)(11) 

None 

391.15<b)  

39125  

391.33(a)(1) 

391.51(a)  

391.51(b)  introduction 

391.51(b)(1) 

391.51(b)(2) 

391.51(b)(3) 

391.51(b)(4) 

391.51(b)(5) 

391.51(c)  introduction 

391.51(c)(1)  

391.51(c)(2)  

391.51(c)(3)  

391.51(C)(4) 

None 

391.51(d)  

391.51(e) 

391.51(f)  

391.51(0)  

391.51(h)  intro 

391.51(h)(1) 

391.51(h)(2) 

391.51(h)(3) 

391.51(h)(4) 

None 

391.61   

391.63  

391.65(b)  and  (c)  

391.67  

391.68  

391.69  Drivers  oper- 
atirtg  in  Hawaii. 

391.71   


New  section 


391.73 


387.5. 

Revised. 

Revised.  392.9(c) 

387.27(b)(4)  (added). 

387.29. 

Removed.  392.9b  .. 

Removed.  392.13  ., 

Revised. 

Revised  392.15  . 

Revised 

390  5  definitions  re-        39220  . 

vised. 
Revised 
Revised. 

Added.  392.42 

Renamed;  Multiple- 
employer  driver. 
Revised.  392.51 

Revised.  392.52 


39222(b)(1) 
39225  


Rerwmed:  Single-em- 
ployer driver 
390.29  added 
391.11  section  head- 
ing revised. 
Redesignated  as 
39 1.1 3(a), (b). 
391.11(b)(4). 
391.11(b)(5)  and  re- 
vised. 
391.11(b)(6). 
391.11(b)(7).  • 
391.11(b)(8)  and  re- 
vised. 
Removed 
391.13  added. 
391.15(b)(1)  and  (2). 
Revised. 

Revised 

Revised. 

Revised. 

391.51(b)(7). 

391.51(b)(8). 

391.51(b)(5). 

391.51(b)(6). 

Removed. 

Removed. 

Removed. 

391.51(b)(1). 

391.51(b)(2). 

391.51(b)(3). 

391.51(b)(4). 

Removed. 

Removed. 

391.51(c). 

Removed. 

391.51(d)  intro. 

391.51(d)(4). 

391.51(d)(2). 

391.51(d)(3). 

391.51(d)(5). 

391.51(d)(1). 

Revised. 

Revised. 

Revised 

Revised 

Revised. 

Removed. 

Removed  and  re- 
served 

Redesignated  as 
§391  69  and  re- 
vised 

Redesignated  as 
§  392.62  and  re- 
vised. 

Removed. 

Removed  and  re- 
served 

Removed  and  re- 
served. 

Removed,  and  re- 
served. 

Revised 

Revised  section 
heading 

Redesignated  as 
§39 1.1 5(b)(2)  and 
revised. 

Revised. 

Removed  and  re- 
served. 
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New  section 

392.68  

Removed  and  re- 

395  1(a)  

sen/ed. 
Removed. 

395.1(h)  

Redesignated  as 

§395. 1(g). 
Redesignated  as 

§395.1(h). 
Redesignated  as 

§395.1(i). 
Redesignated  as 

§395.1(j). 
Redesignated  as 

§395.1(k). 
Redesignated  as 

§395.1(1). 
Redesignated  as 

§395.1(m). 
Redesignated  as 

§395.1{n). 
305.2  definitions  re- 
vised. 
Revised. 
Revised.        ^ 

395. 1(i)  

395.1® 

395.1  (k)  „... 

395.1(1)  

395. 1(m)  „ 

395. 1(n)  

395.1(0)  

395.2:  

On-duty  time 

395.8(k){1)  

396.11(b)  

Revised. 

396.11(c)  

Revised. 

396.11(c)(1) 

Revised. 

396.11(c)(2)  : 

Revised. 

396.11(c)(3)  

396.11(d)  

396.13(b)  

Removed. 

Revised. 

Revised. 

397  19(b)  

Revised. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies-and  Procedures 

The  FHWA  has  determined  that  this 
regulatoiy  action  is  not  significant 
under  Executive  Order  12866  or 
regulatory  policies  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  In  addition,  this  regulatory 
action  is  not  expected  to  cause  an 
adverse  effect  on  any  sector  of  the 
economy.  The  regulations  which  are  the 
subject  of  this  rulemaking  are  obsolete, 
redundant,  unnecessary,  ineffective, 
burdensome,  more  appropriately 
regulated  by  State  and  local  authorities, 
better  addressed  by  company  policy,  in 
need  of  clarification,  or  more 
appropriately  contained  in  another 
section.  Thus,  the  rulemaking  actually 
lessens  the  burden  imposed  by 
regulations  which  are  being  removed, 
amended,  or  redesignated.  No  serious 
inconsistency  or  interference  with 
another  agency's  actions  or  plans  will 
result  because  this  rulemaking  deals 
exclusively  with  the  FMCSRs.  In 
addition,  the  rights  and  obligations  of 
recipients  of  Federal  grants  will  not  be 
materially  affected  by  this  regxilatory 
action.  In  light  of  this  analysis,  the 
FHWA  finds  that  a  full  regulatory 
evaluation  is  not  required. 


Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  The  FHWA 
believes  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  th»  most  part,  this  rulemaking 
will  reduce  the  burden  of  complying 
with  the  FMCSRs  by  making  the 
regulations  clearer  and  less  repetitious. 
As  a  result,  all  entities  which  are  subject 
to  these  regulations  would  benefit, 
regardless  of  size.  Any  benefits  resulting 
from  this  action,  however,  would  not  be 
of  sufficient  magnitude  to  generate  a 
significant  economic  impact  on  small 
entities  that  would  require  a  full 
regulatory  flexibility  analysis  to  be 
performed. 

This  regulatory  action  will  also 
facilitate  compliance  with  the  FMCSRs 
by  removing  certain  regiilations  that  are 
more  appropriately  addressed  by 
company  policy.  This  action  will 
provide  motor  carriers  with  more 
fiexibility  in  furthering  the  safety  of 
their  operations. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfimded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4;  2  U.S.C.  1532) 
requires  each  agency  to  assess  the 
effects  of  its  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Any  agency  promulgating 
a  final  rule  likely  to  result  in  a  Federal 
mandate  requiring  expenditures  by  a 
State,  local,  or  tribal  government  or  by 
the  private  sector  of  $100  million  or 
more  in  any  one  year  must  prejiare  a 
written  statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Act.  The 
FHWA  has  determined  that  the  changes 
in  this  rulemaking  will  not  have  an 
impact  of  $100  million  or  more  in  any 
one  year. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  this 
rule  does  not  have  sufficient  federalism 
impacts  to  warrant  the  preparation  of  a 
Federalism  Assessment. 

These  changes  to  the  FMCZSRs  will  not 
preempt  any  State  law  or  regulation  and 
no  additional  costs  or  burdens  will  be 
imposed  on  the  States.  In  fact, 
regulatory  burdens  will  be  reduced  as  a 
result  of  this  rulemaking.  In  addition, 
this  action  will  not  have  a  significant 
effect  on  the  States'  ability  to  execute 
traditional  State  governmental 
functions. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  (Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

Although  this  rulemaking  does  not 
impose  new  information  collection 
requirements,  it  will  change  existing 
information  collections.  These  changes 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C  3501-3520.  The  final  rule  revises 
two  elements  and  deletes  one  element 
within  the  existing  information 
collections. 

The  first  element  is  a  recordkeeping 
requirement,  Annual  inquiry  into 
drivers'  driving  records,  included  in  the 
following  information  collection  at 
§  391.51  OMB  Control  Number  2125- 
0065: 

Title:  Driver  (Salification  Files. 

Affected  Public:  Approximately 
405,000  motor  carriers. 

Abstract:  Motor  carriers  are  required 
to  maintain  a  driver  qualification  file  for 
each  CMV  driver  to  dociunent  that  the 
driver  meets  the  quahfication  standards 
to  drive  in  interstate  commerce. 

Need:  To  ensure  motor  carriers 
employ  only  quahfied  interstate  CMV 
drivers. 

Requested  Time  Period  of  Approval: 
Three  years. 

Estimated  Annual  Burden:  Based  on 
an  estimate  of  5,500,000  interstate  CMV 
drivers,  and  405,000  motor  carriers 
subject  to  the  regulation,  the  initial 
employment  applications  impose  an 
annual  burden  of  23,833  hours  on 
drivers  and  11,917  hour  on  motor 
carriers.  Initial  inquiry  Into  drivers' 
records  and  investigations  into 
employment  records  impose  a  burden  of 
178,750  hours.  Annual  inquiries  into 
drivers'  driving  records  impose  an 
estimated  annual  burden  of  398,750 
hours.  The  recordkeeping  requirements 
related  to  the  list  of  certification  of 
violations  impose  an  estimated  annual 
burden  of  159,500  hours.  The  total 
estimated  burden  is  777,333  hours.  The 
OMB  has  approved  this  information 
collection  through  October  31,  2000. 

The  second  information  collection 
revision  involves  the  requirement  that 
motor  carriers  who  use  a  driver 
furnished  by  another  motor  carrier 
obtain  information  regarding  the 
vaUdity  of  the  driver's  qualification 
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certificate.  This  requirement  is  included 
in  the  following  information  collection 
required  under  §  391.63  and 
documented  under  OMB  Control 
Number  2125-0081: 

Title:  Qualification  Certificate. 
Affected  Public:  Approximately 
405,000  motor  carriers. 

Abstract:  A  motor  carrier  that 
employs  a  driver  who  is  furnished  by 
another  motor  carrier,  is  exempt  from 
maintaining  a  driver  qualification  file 
for  such  driver,  provided  a  qualification 
certificate  is  obtained  from  the 
furnishing  motor  carrier. 

Need.  To  ensure  motor  carriers 
employ  only  qualified  interstate  CMV 
drivers. 

Requested  Time  Period  of  Approval: 
Three  years. 

Estimated  Annual  Burden:  The 
proposed  information  collection 
involving  contacts  to  verify  the  validity 
of  qualification  certificates  increases  the 
total  estimated  annual  burden  of 
qualification  certificates  (approved  by 
the  ON4B  under  control  number  2125- 
0081)  by  13,750  hours,  from  13,750  total 
hours  to  27,500  total  hours.  This 
information  collection  was  approved  by 
OMB  through  April  30,  2000. 

The  third  information  collection 
revision  deletes  the  requirement 
codified  at  49  CFR  396.11(c)(3)  for  a 
copy  of  the  driver  vehicle  inspection 
report  to  be  carried  on  the  CMV's  power 
unit. 

Title:  Inspection,  Repair,  and 
Maintenance. 

OMB  Number:  2125-0037. 
Abstract:  Motor  carriers  must 
maintain,  or  cause  to  be  maintained, 
records  that  document  the  inspection, 
repair,  and  maintenance  activities 
performed  on  their  owned  or  leased 
motor  vehicles.  There  are  no  prescribed 
forms.  The  records  are  used  by  the 
FHWA  and  its  representatives  to  verify 
motor  carriers'  compliance  with  the 
inspection,  repair,  and  maintenance 
standards  in  part  396  of  the  FMCSRs. 
Respondents:  405,000  motor  carriers. 
Estimated  Total  Annual  Burden  per 
Record:  3,848,000  hours  for  routine 
inspection,  repair,  and  maintenance 
records;  32,271,702  hours  for  driver 
vehicle  inspection  reports;  145,431 
hours  for  the  motor  carrier  disposition; 
87,333  hours  for  the  periodic 
inspection;  9,330  hours  for  the  records 
of  inspector  qualifications;  and  10,361 
hours  for  the  evidence  of  brake 
inspector  qualifications. 

Revision  to  Information  collection 
budget  for  this  item:  The  FHWA  has 
determined  safety  will  not  be  adversely 
impacted  if  it  removes  the  requirement 
for  a  copy  of  the  driver  vehicle 


inspection  report  to  be  carried  on  the 
CMV's  power  unit.  This  will  reduce  the 
time  burden  by  4,661,468  hours  for  this 
item  from  the  ciurent  33,114,100  hours 
to  28,452,600  hours  for  the  overall 
information  collection.  This  information 
collection  was  approved  by  OMB 
through  October  31.  2000.  A  discussiqp 
of  this  revision  appears  under  the 
comments  concerning  part  396. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RDM  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 
49  CFR  Part  387 

Hazardous  materials  transportation, 
Highway  safety,  Insurance, 
Intergovernmental  relations.  Motor 
carriers,  Motor  vehicle  safety,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

49  CFR  Part  390 

Highway  safety,  Motor  carriers,  Motor 
vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  391 

Highway  safety,  Motor  carriers.  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  392 

Highway  safety.  Motor  Carriers,  Motor 
vehicle  safety. 

49  CFR  Part  395 

Global  positioning  systems.  Highway 
safety.  Intelligent  transportation 
systems,  Motor  carriers,  Motor  vehicle 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  396 

Highway  safety.  Motor  carriers.  Motor 
vehicle  maintenance.  Motor  vehicle 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  397 

Hazardous  materials  transportation, 
Highway  safety,  Intergovernmental 


relations.  Motor  carriers.  Motor  vehicle 
safety.  Reporting  and  recordkeeping 
requirements. 

Issued  on;  June  9, 1998. 
Kenneth  R.  Wykk, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  49,  Code  of  Federal 
Regulations,  chapter  III,  subchapter  B, 
parts  387.  390,  391,  392, 395,  396, and 
397  as  set  forth  below: 

PART  387— MINIMUM  LEVELS  OF 
RNANCIAL  RESPONSIBILITY  FOR 
MOTOR  CARRIERS 

1.  The  authority  citation  for  part  387 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13101, 13301, 13906. 
14701,  31138,  and  31139;  and  49  CFR  1.48. 

2.  In  §  387.5,  the  definitions  For-hire 
carriage  and  Motor  carrier  are  revised  to 
read  as  follows: 


i  387.5    Definitions. 

«         *         *         *         * 

For-hire  carriage  means  the  business 
of  transporting,  for  compensation,  the 
goods  or  property  of  another. 

•  •         •         •         * 

Motor  carrier  means  a  for-hire  motor 
carrier  or  a  private  motor  carrier.  The 
term  includes,  but  is  not  limited  to,  a 
motor  carrier's  agent,  officer,  or 
representative;  an  employee  responsible 
for  hiring,  supervising,  training, 
assigning,  or  dispatching  a  driver;  or  an 
employee  concerned  with  the 
installation,  inspection,  and 
maintenance  of  motor  vehicle 
equipment  and/ or  accessories. 

•  •        •        *        * 

3.  Section  387.27  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(b)(2),  by  removing  the  period  at  the  end 
of  paragraph  (b)(3)  and  adding  ";  and" 
in  its  place,  and  by  adding  paragraph 
(b)(4)  to  read  as  follows: 

§387.27    Applicability. 

•  •         »      »•         • 

(b)  Exception.  *  *  * 


(4)  A  motor  vehicle  operated  by  a 
motor  carrier  under  contract  providing 
transportation  of  preprimary,  primary, 
and  secondary  students  for 
extracurricular  trips  organized, 
sponsored,  and  paid  by  a  school  district. 

4.  In  §  387.29,  the  definitions  of  the 
terms  Motor  common  carrier  and  Motor 
contract  carrier  are  removed  and  the 
definitions  of  For-hire  carriage  and 
Motor  carrier  are  revised  to  read  as 
follows: 

9387.29    Definitions. 
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For-hire  carriage  means  the  business 
of  transporting,  for  compensation, 
passengers  and  their  property,  including 
any  compensated  transportation  of  the 
goods  or  property  or  another. 
*        •        •        •        • 

Motor  carrier  means  a  for-hire  motor 
carrier.  The  term  includes,  but  is  not 
limited  to,  a  motor  carrier's  agent, 
officer,  or  representative;  an  employee 
responsible  for  hiring,  supervising, 
training,  assigning,  or  dispatching  a 
driver;  or  an  employee  concerned  witti 
the  installation,  inspection,  and 
maintenance  of  motor  vehicle 
equipment  and/ or  accessories. 


PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL 

5.  The  authority  citation  for  part  390 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  13301, 13902.  31132, 
31133,  31136,  31502.  and  31504;  sec.  204. 
Pub.  L  104-88. 109  Stat.  803.  941  (49  U.S.C. 
701  note);  and  49  CFR  1.48. 

6.  Section  390.3  is  amended  by 
revising  paragraph  (fl(2)  to  read  as 
follows: 

§  390  3     General  applicability. 


(f)  *  •  * 

(2)  Transportation  performed  by  the 
Federal  government,  a  State,  or  any 
political  subdivision  of  a  State,  or  an 
agency  established  under  a  compact 
between  States  that  has  been  approved 
by  the  Congress  of  the  United  States; 

7.  In  §390.5,  the  definition  of  the  term 
Accident  is  revised;  the  term  Highway  is 
added;  the  term  Intermittent,  casual,  or 
occasional  driver  is  removed;  the  term 
Multiple-employer  driver  is  added;  the 
term  Regularly  employed  driver  is 
removed;  the  term  Single-employer 
driver  is  added;  and  the  terms 
Commercial  motor  vehicle,  Interstate 
commerce,  and  Principal  place  of 
business  are  revised.  AH  are  placed  in 
alphabetical  order  and  read  as  follows: 

§390.5    Definitions. 

•         *         •         •         * 

Accident  means — 

(1)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  an  occxurence 
involving  a  commercial  motor  vehicle 
operating  on  a  highway  in  interstate  or 
intrastate  commerce  which  results  in: 

(i)  A  fatality; 

(ii)  Bodily  injury  to  a  person  who,  as 
a  result  of  the  injury,  immediately 
receives  medical  treatment  away  from 
the  scene  of  the  accident;  or 


(iii)  One  or  more  motor  vehicles 
incurring  disabling  damage  as  a  result  of 
the  accident,  requiring  the  motor 
vehicle(s)  to  be  transported  away  &x>m 
the  scene  by  a  tow  truck  or  other  motor 
vehicle. 

(2)  The  term,  accident  does  not 
include: 

(i)  An  occurrence  involving  only 
boarding  and  alighting  from  a  stationary 
motor  vehicle;  or 

(ii)  An  occurrence  involving  only  the 
loading  or  unloadii^g  of  cargo. 
***** 

Commercial  motor  vehicle  means  any 
self-propelled  or  towed  vehicle  used  on 
a  highway  in  interstate  commerce  to 
transport  passengers  or  property  when 
the  vehicle — 

(1)  Has  a  gross  vehicle  weight  rating 
or  gross  combination  weight  rating  of 
4,537  kg  (10,001  lb)  or  more;  or 

(2)  Is  designed  to  transport  16  or  more 
passengers,  including  the  driver;  or 

(3)  Is  of  any  size  and  is  used  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  5101  et  seq.)  and  which 
require  the  motor  vehicle  to  be 
placarded  under  the  Hazardous 
Materials  Regulations  (49  CFR  chapter  I, 
subchapter  C). 
***** 

H/g/itvoy  means  any  road,  street,  or 
way,  whether  on  public  or  private 
property,  open  to  public  travel.  "Open 
to  public  travel"  means  that  the  road 
section  is  available,  except  during 
scheduled  periods,  extreme  weather  or 
emergency  conditions,  passable  by  four- 
wheel  standard  passenger  cars,  and 
open  to  the  general  public  for  use 
without  restrictive  gates,  prohibitive 
signs,  or  regulation  other  than 
restrictions  based  on  size,  weight,  or 
class  of  registration.  Toll  plazas  of 
public  toll  roads  are  not  considered 
restrictive  gates. 

Interstate  commerce  means  trade, 
traffic,  or  transportation  in  the  United 
States — 

(1)  Between  a  place  in  a  State  and  a 
place  outside  of  such  State  (including  a 
place  outside  of  the  United  States); 

(2)  Between  two  places  in  a  State 
through  another  State  or  a  place  outside 
of  the  United  States;  or 

(3)  Between  two  places  in  a  State  as 
part  of  trade,  traffic,  or  transportation 
originating  or  terminating  outside  the 
State  or  the  United  States. 
***** 

Multiple-employer  driver  means  a 
driver,  who  in  any  period  of  7 
consecutive  days,  is  employed  or  used 
as  a  driver  by  more  than  one  motor 
carrier. 


Principal  place  of  business  means  the 
single  location  designated  by  the  motor 
carrier,  normally  its  headquarters,  for 
purposes  of  identification  under  this 
subchapter.  The  motor  carrier  must 
make  records  required  by  parts  382,  387, 
390.  391.  395.  396.  and  397  of  this 
subchapter  available  for  inspection  at 
this  location  within  48  hours 
(Saturdays,  Sundays,  and  Federal 
hoUdays  excluded)  after  a  request  has 
been  made  by  a  special  agent  or 
authorized  representative  of  the  Federal 
Highway  Administration. 
***** 

Single-employer  driver  means  a  driver 
who,  in  any  period  of  7  consecutive 
days,  is  employed  or  used  as  a  driver 
solely  by  a  single  motor  carrier.  This 
term  includes  a  driver  who  operates  a 
commercial  motor  vehicle  on  an 
intermittent,  casual,  or  occasional  basis. 
***** 

8.  Section  390.29  is  added  to  read  as 
follows: 

§  390.29    Location  of  records  or 
documents. 

(a)  A  motor  carrier  with  multiple 
offices  or  terminals  may  maintain  the 
records  and  dociunents  required  by  this 
subchapter  at  its  principal  place  of 
business,  a  regional  office,  or  driver 
work-reporting  location  unless 
otherwise  specified  in  this  subchapter. 

(b)  All  records  and  documents 
required  by  this  subchapter  which  are 
maintained  at  a  regional  office  or  driver 
work-reporting  location  shall  be  made 
available  for  inspection  upon  request  by 
a  special  agent  or  authorized 
representative  of  the  Federal  Highway 
Administration  at  the  motor  carrier's 
principal  place  of  business  or  other 
location  specified  by  the  agent  or 
representative  within  48  hoiu%  after  a 
request  is  made.  Saturdays.  Sundays, 
and  Federal  holidays  are  excluded  firom 
the  computation  of  the  48-hour  period 
of  time. 

PART  391— OUALIFICATJONS  OF 
DRIVERS 

9.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Andiority:  49  U.S.C.  504,  31133,  31136, 
and  31502;  and  49  CFR  1.48. 

10.  Section  391.11  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraph  (b)  to  read  as  follows: 

S  391 . 1 1    General  qualifications  of  drivers. 


(b)  Except  as  provided  in  subpart  G  of 
this  part,  a  person  is  qualified  to  drive 
a  motor  vehicle  if  he/she — 

(1)  Is  at  least  21  years  old; 
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(2)  Can  read  and  speak  the  EngUsh 
language  sufficiently  to  converse  with 
the  general  public,  to  understand 
highway  traffic  signs  and  signals  in  the 
English  language,  to  respond  to  official 
inquiries,  and  to  make  entries  on  reports 
and  records; 

(3)  Can,  by  reason  of  experience, 
training,  or  both,  safely  operate  the  type 
of  commercial  motor  vehicle  he/she 
drives; 

(4)  Is  physically  qualified  to  drive  a 
commercial  motor  vehicle  in  accordance 
with  subpart  E — Physical  Qualifications 
and  Examinations  of  this  part; 

(5)  Has  a  currently  valia  commercial 
motor  vehicle  operator's  license  issued 
only  by  one  State  or  jurisdiction; 

(6)  Has  prepared  and  furnished  the 
motor  carrier  that  employs  him/her  with 
the  list  of  violations  or  the  certificate  as 
required  by  §391.27; 

(7)  Is  not  disqualified  to  drive  a 
commercial  motor  vehicle  under  the 
rules  in  §391.15;  and 

(8)  Has  successfully  completed  a 
driver's  road  test  and  has  been  issued  a 
certificate  of  driver's  road  test  in 
accordance  with  §  391.31,  or  has 
presented  an  operator's  license  or  a 
certificate  of  road  test  which  the  motor 
carrier  that  employs  him/her  has 
accepted  as  equivalent  to  a  road  test  in 
accordance  with  §  391.33. 

11.  Section  391.13  is  added  to  read  as 
follows: 

S  391 . 1 3.    RMponaibiHties  of  drtvvrs. 

In  order  to  comply  with  the 
requirements  of  §  392.9(a)  and  §  393.9  of 
this  subchapter,  a  motor  carrier  shall  not 
require  or  permit  a  person  to  drive  a 
commercial  motor  vehicle  unless  the 
person — 

(a)  Can,  by  reason  of  experience, 
training,  or  both,  determine  whether  the 
cargo  he/she  transports  (including 
baggage  in  a  passenger-carrying 
commercial  motor  vehicle)  has  been 
properly  located,  distributed,  and 
secured  in  or  on  the  commercial  motor 
vehicle  he/she  drives; 

(b)  Is  familiar  with  methods  and 
procedures  for  securing  cargo  in  or  on 
the  commercial  motor  vehicle  he/she 
drives. 

12.  Section  391.15  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  391 . 1 5    Disqualification  of  drivers. 


denial  of  an  operator's  license,  permit, 
or  privilege,  until  that  operator's 
license,  permit,  or  privilege  is  restored 
by  the  authority  that  revoked, 
suspended,  withdrew,  or  denied  it. 

(2)  A  driver  who  receives  a  notice  that 
his/her  license,  permit,  or  privilege  to 
operate  a  commercial  motor  vehicle  has 
been  revoked,  suspended,  or  withdrawn 
shall  notify  the  motor  carrier  that 
employs  him/her  of  the  contents  of  the 
notice  before  the  end  of  the  business 
day  following  the  day  the  driver 
received  it. 


(b)  Disqualification  for  loss  of  driving 
privileges.  (1)  A  driver  is  disqualified 
for  the  duration  of  the  driver's  loss  of 
his/her  privilege  to  operate  a 
commercial  motor  vehicle  on  public 
highways,  either  temporarily  or 
permanently,  by  reason  of  the 
revocation,  suspension,  withdrawal,  or 


13.  Section  391.25  is  revised  to  read 
as  follows: 

{  391 .25    Annual  inquiry  and  review  of 
driving  rscord. 

(a)  Except  as  provided  in  subpart  G  of 
this  part,  each  motor  carrier  shall,  at 
least  once  every  12  months,  make  an 
inquiry  into  the  driving  record  of  each 
driver  it  employs,  covering  at  least  the 
preceding  12  months,  to  the  appropriate 
agency  of  every  State  in  which  the 
driver  held  a  commercial  motor  vehicle 
operator's  license  or  (>ermit  during  the 
time  period. 

(b)  Except  as  provided  in  subpart  G  of 
this  part,  each  motor  carrier  shall,  at 
least  once  every  12  months,  review  the 
driving  record  of  each  driver  it  employs 
to  determine  whether  that  driver  meets 
minimum  requirements  for  safe  driving 
or  is  disqualified  to  drive  a  commercial 
motor  vehicle  pursuant  to  §  391.15. 

(1)  The  motor  carrier  must  consider 
any  evidence  that  the  driver  has 
violated  any  applicable  Federal  Motor 
Carrier  Safety  Regulations  in  this 
subchapter  or  Hazardous  Materials 
Regulations  (49  CFR  chapter  I, 
subchapter  C). 

(2)  The  motor  carrier  must  consider 
the  driver's  accident  record  and  any 
evidence  that  the  driver  has  violated 
laws  governing  the  operation  of  motor 
vehicles,  and  must  give  great  weight  to 
violations,  such  as  speeding,  reckless 
driving,  and  operating  while  under  the 
influence  of  alcohol  or  drugs,  that 
indicate  that  the  driver  has  exhibited  a 
disregard  for  the  safety  of  the  public. 

(c)  Recordkeeping.  (1)  A  copy  of  the 
response  from  each  State  agency  to  the 
inquiry  required  by  paragraph  (a)  of  this 
section  shall  be  maintained  in  the 
driver's  qualification  file. 

(2)  A  note,  including  the  name  of  the 
person  who  performed  the  review  of  the 
driving  record  required  by  paragraph  (b) 
of  this  section  and  the  date  of  such 
review,  shall  be  maintained  in  the 
driver's  qualification  file. 

14.  Section  391.33,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


S  391 .33    Equivalent  of  road  test 

(a)  *  *   * 

(1)  A  valid  Commercial  Driver's 
License  as  defined  in  §  383.5  of  this 
subchapter,  but  not  including  double/ 
triple  trailer  or  tank  vehicle 
endorsements,  which  has  been  issued  to 
him/her  to  operate  specific  categories  of 
commercial  motor  vehicles  and  which, 
under  the  laws  of  that  State,  licenses 
him/her  after  successful  completion  of  a 
road  test  in  a  commercial  motor  vehicle 
of  the  type  the  motor  carrier  intends  to 
assign  to  him/her  or 

15.  Section  391.51  is  revised  to  read 
as  follows: 

1 391.51    Qensral  requirements  for  drtvsr 
quatnteatlon  files. 

(a)  Each  motor  carrier  shall  maintain 
a  driver  qualification  file  for  each  driver 
it  employs.  A  driver's  quaUfication  file 
may  be  combined  with  his/her 
personnel  file. 

(b)  The  qualification  file  for  a  drivw 
must  include: 

(1)  The  driver's  application  for 
employment  completed  in  accordance 
with  §391.21; 

(2)  A  vmtten  record  with  respect  to 
each  past  employer  who  was  contacted 
and  a  copy  of  the  response  by  each  State 
agency,  pursuant  to  §  391.23  involving 
investigation  and  inquiries; 

(3)  The  certificate  of  driver's  road  test 
issued  to  the  driver  pursuant  to 

§  391.31(e).  or  a  copy  of  the  license  or 
certificate  which  the  motor  carrier 
accepted  as  equivalent  to  'he  driver's 
road  test  pursuant  to  §  391.33; 

(4)  The  response  of  each  State  agency 
to  the  annual  driver  record  inquiry 
required  by  §391. 25(a); 

(5)  A  note  relating  to  the  annual 
review  of  the  driver's  driving  record  as 
required  by  §  391.25(c)(2); 

(6)  A  list  or  certificate  relating  to 
violations  of  motor  vehicle  laws  and 
ordinances  required  by  §  391.27; 

(7)  The  medical  examiner's  certificate 
of  his/her  physical  quaUfication  to  drive 
a  commercial  motor  vehicle  as  required 
by  §  391.43(f)  or  a  legible  photographic 
copy  of  the  certificate;  and 

(8)  A  letter  from  the  Regional  Director 
of  Motor  Carriers  granting  a  waiver  of  a 
physical  disqualification,  if  a  waiver 
was  issued  under  §  391.49. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  driver's 
qualification  file  shall  be  retained  for  as 
long  as  a  driver  is  employed  by  that 
motor  carrier  and  for  three  years 
thereafter. 

(d)  The  following  records  may  be 
removed  from  a  driver's  quaUfication 
file  three  years  after  the  date  of 
execution: 
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(1)  The  response  of  each  State  agency 
to  the  annual  driver  record  inquiry 
required  by  §  391.25(a); 

(2)  The  note  relating  to  the  annual 
review  of  the  driver's  driving  record  as 
required  by  §  391.25(c)(2); 

(3)  The  list  or  certificate  relating  to 
violations  of  motor  vehicle  laws  and 
ordinances  required  by  §  391.27; 

(4)  The  medical  examiner's  certificate 
of  the  driver's  physical  qualification  to 
drive  a  commercial  motor  vehicle  or  the 
photographic  copy  of  the  certificate  as 
required  by  §  391.43(f);  and 

(5)  The  letter  issued  under  §  391.49 
granting  a  waiver  of  a  physical 
disqualification. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtwr  2125-0065) 

16.  Section  391.61  is  revised  to  read 
as  follows: 

§  391 .61     Drivers  who  were  regularly 
•mployed  tMfore  January  1,  1971. 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment),  §391.23 
(relating  to  investigations  and  inquiries), 
and  S  391.33  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  has  been  a 
single-employer  driver  (as  defined  in 
§  390.5  of  this  subchapter)  of  a  motor 
carrier  for  a  continuous  period  which 
began  before  January  1,  1971,  as  long  as 
he/she  continues  to  be  a  single- 
employer  driver  of  that  motor  carrier. 

17.  Section  391.63  is  revised  to  read 
as  follows; 

§391.63    Multiple-employer  drivers. 

(a)  If  a  motor  carrier  employs  a  person 
as  a  multiple-employer  driver  (as 
defined  in  §  390.5  of  this  subchapter), 
the  motor  carrier  shall  comply  with  all 
requirements  of  this  part,  except  that  the 
motor  carrier  need  not — 

(1)  Require  the  person  to  furnish  an 
application  for  employment  in 
accordance  with  §  391.21; 

(2)  Make  the  investigations  and 
inquiries  specified  in  §  391.23  with 
respect  to  that  person; 

(3)  Perform  the  annual  driving  record 
inquiry  required  by  §  391.25(a); 

(4)  Perform  the  annual  review  of  the 
person's  driving  record  required  by 

§  391.25(b);  or 

(5)  Require  the  person  to  furnish  a 
record  of  violations  or  a  certificate  in 
accordance  with  §  391.27. 

(b)  Before  a  motor  carrier  permits  a 
multiple-employer  driver  to  drive  a 
commercial  motor  vehicle,  the  motor 
carrier  must  obtain  his/her  name,  his/ 
her  social  secvuity  number,  and  the 
identification  nimiber,  type  and  issuing 
State  of  his/her  commercial  motor 
vehicle  operator's  license.  The  motor 
carrier  must  maintain  this  information 


for  three  years  after  employment  of  the 
multiple-employer  driver  ceases. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0081) 

18.  Section  391.65  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


§391.65 
carriers. 


Drivers  furnished  by  other  motor 


(b)  A  motor  carrier  that  obtains  a 
certificate  in  accordance  with  paragraph 
(a)(2)  of  this  section  shall: 

(1)  Contact  the  motor  carrier  which 
certified  the  driver's  qualifications 
under  this  section  to  verify  the  validity 
of  the  certificate.  This  contact  may  be 
made  in  person,  by  telephone,  or  by 
letter. 

(2)  Retain  a  copy  of  that  certificate  in 
its  files  for  three  years. 

(c)  A  motor  carrier  which  certifies  a 
driver's  qualifications  under  this  section 
shall  be  responsible  for  the  accuracy  of 
the  certificate.  The  certificate  is  no 
longer  valid  if  the  driver  leaves  the 
employment  of  the  motor  carrier  which 
issued  the  certificate  or  is  no  longer 
qualified  under  the  rules  in  this  part. 

19.  Section  391.67  is  revised  to  read 
as  follows: 

§  391.67     Farm  vehicle  drivers  of 
articulated  commercial  motor  vehicles. 

The  following  rules  in  this  part  do  not 
apply  to  a  farm  vehicle  driver  (as 
defined  in  §  390.5  of  this  subchapter) 
who  is  18  years  of  age  or  older  and  who 
drives  an  articulated  commercial  motor 
vehicle: 

(a)  Section  391.11(b)(1),  (b)(6)  and 
(b)(8)  (relating  to  general  qualifications 
of  drivers); 

(b)  Subpart  C  (relating  to  disclosure 
of,  investigation  into,  and  inquiries 
about  the  background,  character,  and 
driving  record  of  drivers); 

(c)  Subpart  D  (relating  to  road  tests); 
and 

(d)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

20.  Section  391.68  is  revised  to  read 
as  follows: 

§  391.68    Private  motor  carrier  of 
pasaertgers  (nonbusiness). 

The  following  rules  in  this  part  do  not 
apply  to  a  private  motor  carrier  of 
passengers  (nonbusiness)  and  its 
drivers: 

(a)  Section  391.11(b)(1),  (b)(6)  and 
(b)(8)  (relating  to  general  qualifications 
of  drivers); 

(b)  Subpart  C  (relating  to  disclosure 
of,  investigation  into,  and  inquiries 
about  the  background,  character,  and 
driving  record  of,  drivers); 

(c)  So  much  of  §§  391.41  and  391.45 
as  require  a  driver  to  be  medically 


examined  and  to  have  a  medical 
examiner's  certificate  on  his/her  person; 
and 

(d)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

§391.69    [Removed] 

21.  Section  391.69,  £>rivers  operating 
in  Hawaii,  is  removed. 

§391.71     [Removed  and  Reserved] 

22.  Section  391.71  is  removed  and 
reserved. 

§  391 .73    [Redesignated  as  §  391 .69] 

23.  Section  391.73  is  redesignated  as 
new  §  391.69  and  revised  to  read  as 
follows: 

§  391 .69    Private  motor  carrier  of 
passengers  (business). 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment).  §  391.23 
(relating  to  investigations  and  inquiries), 
and  §  391.31  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  was  a  single- 
employer  driver  (as  defined  in  §  390.5  of 
this  subchapter)  of  a  private  motor 
carrier  of  passengers  (business)  as  of 
July  1, 1994,  so  long  as  the  driver 
continues  to  be  a  single-employer  driver 
of  that  motor  carrier. 

PART  392— DRIVING  OF  COMMERCIAL 
MOTOR  VEHICLES 

24.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136  and  31502;  and 
49  CFR  1.48. 

§392.9    [Amended] 

25.  Section  392.9(c)  is  redesignated  as 
§  392.62  in  subpart  G  and  revised  to 
read  as  follows: 

§  392.62    Safe  operation,  buses. 

No  person  shall  drive  a  bus  and  a 
motor  carrier  shall  not  require  or  permit 
a  person  to  drive  a  bus  unless — 

(a)  All  standees  on  the  bus  are 
rearward  of  the  standee  line  or  other 
means  prescribed  in  §  393.90  of  this 
subchapter; 

(b)  All  aisle  seats  in  the  bus  conform 
to  the  requirements  of  §  393.91  of  this 
subchapter;  and 

(c)  Baggage  or  freight  on  the  bus  is 
stowed  and  secured  in  a  manner  which 
assiu'es — 

(1)  Unrestricted  freedom  of  movement 
to  the  driver  and  his  proper  operation  of 
the  bus; 

(2)  Unobstructed  access  to  all  exits  by 
any  occupant  of  the  bus;  and 

(3)  Protection  of  occupants  of  the  bus 
against  injury  resulting  from  the  falling 
or  displacement  of  articles  transported 
in  the  bus. 
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ler  person; 

dntenance 
3perating 

1           §  392.9b    (RemovMll 

H               26.  Section  392.9b  is  removed. 

H           §392.13    [Removed  and  Reserved] 
H              27.  Section  392.13  is  removed  and 
H          reserved. 

H          §392.15    [Removed  and  Reserved] 

H              28.  Section  392.15  is  removed  and 
H          reserved. 

IMERCIAL 


movement 
>eration  of 


§  392.20    [Removed  and  Reserved] 

29.  Section  392.20  is  removed  and 
reserved. 

30.  Section  392.22  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  392.22    Emergency  signals;  stopped 
commercial  motor  vehicles. 

*  «  «  *  * 

(b)  Placement  of  warning  devices — 

(1)  General  rule.  Except  as  provided 
in  paragraph  (b)(2)  of  this  section, 
whenever  a  commercial  motor  vehicle  is 
stopped  upon  the  traveled  portion  or  the 
shoulder  of  a  highway  for  any  cause 
other  than  necessary  traffic  stops,  the 
driver  shall,  as  soon  as  possible,  but  in 
any  event  within  10  minutes,  place  the 
warning  devices  required  by  §  393.95  of 
this  subchapter,  in  the  following 
manner: 

(i)  One  on  the  traffic  side  of  and  4 
paces  (approximately  3  meters  or  10 
feet)  from  the  stopped  commercial 
motor  vehicle  in  the  direction  of 
approaching  traffic; 

(ii)  One  at  40  paces  (approximately  30 
meters  or  100  feet)  from  the  stopped 
commercial  motor  vehicle  in  the  center 
of  the  traffic  lane  or  shoulder  occupied 
by  the  commercial  motor  vehicle  and  in 
the  direction  of  approaching  traffic;  and 

(iii)  One  at  40  paces  (approximately 
30  meters  Qr  100  feet)  from  the  stopped 
commen^ml'  motor  vehicle  in  the  center 
of  the  traf^clane  or  shoulder  occupied 
by  the  commercial  motor  vehicle  and  in 
the  direction  away  from  approaching 
traffic. 
•        •        •        *        * 

31.  Section  392.25  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  392.25    Flame  producing  devices. 


§  392.42    [Removed] 

32.  Section  392.42  is  removed. 

33.  Section  392.51  is  revised  to  read 
as  follows: 

§  392.51     Reserve  fuel;  materials  of  trade. 

Small  amounts  of  fuel  for  the 
operation  or  maintenance  of  a 
commercial  motor  vehicle  (including  its 
auxiliary  equipment)  may  be  designated 
as  materials  of  trade  (see  49  CFR  171.8). 


(a)  The  aggregate  gross  weight  of  all 
materials  of  trade  on  a  motor  vehicle 
may  not  exceed  200  kg  (440  pounds). 

(d)  Packaging  for  gasoline  must  be 
made  of  metal  or  plastic  and  conform  to 
requirements  of  49  CFR  Parts  171. 172. 
173,  and  178  or  requirements  of  the 
Occupational  Safety  and  Health 
Administration  contained  in  29  CFR 
1910.106. 

(c)  For  Packing  Group  II  (including 
gasoline).  Packing  Group  III  (including 
aviation  fuel  and  fuel  oil),  or  ORM-D. 
the  material  is  limited  to  30  kg  (66 
pounds)  or  30  L  (8  gallons). 

(d)  For  diesel  fuel,  the  capacity  of  the 
package  is  limited  to  450  L  (119 
gallons). 

(e)  A  Division  2.1  material  in  a 
cylinder  is  limited  to  a  gross  weight  of 
100  kg  (220  pounds).  (A  Division  2.1 
material  is  a  flammable  gas.  including 
liquefied  petroleum  gas,  butane, 
propane,  liquefied  natural  gas,  and 
methane). 

§  392.52    [Removed  and  Reserved] 

34.  Section  392.52  is  removed  and 
reserved. 

§  392.68    [Removed  and  Reserved] 

35.  Section  392.68  is  removed  and 
reserved. 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

36.  The  authority  citation  for  part  395 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31133,  31136.  and 
31502;  sec.  345,  Pub.  L.  104-59, 109  Stat 
568,  613;  and  49  CFR  1.48. 

§395.1     [Amended] 

37.  Section  395.1  is  amended  by 
removing  paragraph  (g)  and 
redesignating  paragraphs  (h)  through  (o) 
as  paragraphs  (g)  through  (n), 
respectively. 

38.  Section  395.2  is  amended  by 
revising  the  definition  of  On  duty  time 
to  read  as  follows: 

§395.2    Definitions. 

•        *        •        *        • 

On  duty  time  means  all  time  from  the 
time  a  driver  begins  to  work  or  is 
required  to  be  in  readiness  to  work  until 
the  time  the  driver  is  relieved  from  work 
and  all  responsibility  for  performing 
work.  On  duty  time  shall  include: 

(1)  All  time  at  a  plant,  terminal, 
facility,  or  other  property  of  a  motor 
carrier  or  shipper,  or  on  any  public 
property,  waiting  to  be  dispatched, 
unless  the  driver  has  been  relieved  from 
duty  by  the  motor  carrier; 

(2)  All  time  inspecting,  servicing,  or 
conditioning  any  commercial  motor 
vehicle  at  any  time; 


(3)  All  driving  time  as  defined  in  the 
term  driving  time; 

(4)  All  time,  other  than  driving  time, 
in  or  upon  any  commercial  motor 
vehicle  except  time  spent  resting  in  a 
sleeper  berth; 

(5)  All  time  loading  or  unloading  a 
commercial  motor  vehicle,  supervising, 
or  assisting  in  the  loading  or  imloading, 
attending  a  commercial  motor  vehicle 
being  loaded  or  unloaded,  remaining  in 
readiness  to  operate  the  commercial 
motor  vehicle,  or  in  giving  or  receiving 
receipts  for  shipments  loaded  or 
unloaded; 

(6)  All  time  repairing,  obtaining 
assistance,  or  remaining  in  attendance 
upon  a  disabled  commercial  motor 
vehicle; 

(7)  All  time  spent  providing  a  breath 
sample  or  urine  specimen,  including 
travel  time  to  and  from  the  collection 
site,  in  order  to  comply  with  the 
random,  reasonable  suspicion,  post- 
accident,  or  follow-up  testing  required 
by  part  382  of  this  subchapter  when 
directed  by  a  motor  carrier; 

(8)  Performing  any  other  work  in  the 
capacity,  employ,  or  service  of  a  motor 
carrier;  and 

(9)  Performing  any  compensated  work 
for  a  person  who  is  not  a  motor  carrier. 
***** 

39.  Section  395.8  is  amended  by 
revising  paragraph  (k)(l)  to  read  as 
follows: 

§  395.8    Driver's  record  of  duty  statu*. 

***** 

(k)  Retention  of  driver's  record  of  duty 
status.  (1)  Each  motor  carrier  shall 
maintain  records  of  duty  status  and  all 
supporting  documents  for  each  driver  it 
employs  for  a  period  of  six  months  from 
the  date  of  receipt. 


PART  39&— INSPECTION.  REPAIR, 
AND  MAINTENANCE 

40.  The  authority  citation  for  part  396 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31133,  31136,  and 
31502;  49  CFR  1.48. 

41.  Section  396.11  is  amended  by 
revising  paragraphs  (b).  (c).  and  (d)  to 
read  as  follows: 


§396.11 
report(s). 


Driver  vehicle  Inspection 


(b)  Report  content.  The  report  shall 
identify  the  vehicle  and  list  any  defect 
or  deficiency  discovered  by  or  report«d 
to  the  driver  which  would  affect  the 
safety  of  operation  of  the  vehicle  or 
result  in  its  mechanical  breakdown.  If 
no  defect  or  deficiency  is  discovered  by 
or  reported  to  the  driver,  the  report  shall 
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so  indicate.  In  all  instances,  the  driver 
shall  sign  the  report.  On  two-driver 
operations,  only  one  driver  needs  to 
sign  the  driver  vehicle  inspection 
report,  provided  both  drivers  agree  as  to 
the  defects  or  deSciencies  identified.  If 
a  driver  operates  more  than  one  vehicle 
during  the  day,  a  report  shall  be 
prepared  for  each  vehicle  operated. 

(c)  Corrective  action.  Prior  to 
requiring  or  permitting  a  driver  to 
operate  a  vehicle,  every  motor  carrier  or 
its  agent  shall  repair  any  defect  or 
deficiency  listed  on  the  driver  vehicle 
inspection  report  which  would  be  likely 
to  affect  the  safety  of  operation  of  the 
vehicle. 

(1)  Every  motor  carrier  or  its  agent 
shall  certify  on  the  original  driver 
vehicle  inspection  report  which  lists 
any  defect  or  deficiency  that  the  defect 
or  deficiency  has  been  repaired  or  that 
repair  is  unnecessary  before  the  vehicle 
is  operated  again. 


(2)  Every  motor  carrier  shall  maintain 
the  original  driver  vehicle  inspection 
report,  the  certification  of  repairs,  and 
the  certification  of  the  driver's  review 
for  three  months  from  the  date  the 
written  report  was  prepared. 

(d)  Exceptions.  The  rules  in  this 
section  shall  not  apply  to  a  private 
motot  carrier  of  passengers 
(nonbusiness),  a  driveaway-towaway 
operation,  or  any  motor  carrier 
operating  only  one  commercial  motor 
vehicle. 

42.  Section  396.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§396.13    Driver  lnap«ction. 


(b)  Review  the  last  driver  vehicle 
inspection  report:  and 


PART  397— TRANSPORTATION  OF 
HAZARDOUS  MATERIALS;  DRIVING 
AND  PARKING  RULES 

43.  The  authority  citation  for  part  397 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  49  CFR  1.48. 
Subpart  A  also  issued  under  49  U.S.C.  31136, 
31502.  Subparts  C,  D,  and  E  also  issued 
under  49  U.S.C  5112,  5125. 

44.  Section  397.19  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§397.19    Instructions  and  documents 

*         *         •  *  • 

(b)  A  driver  who  receives  documents 
in  accordance  with  paragraph  (a)  of  this 
section  must  sign  a  receipt  for  them. 
The  motor  carrier  shall  maintain  the 
receipt  for  a  period  of  one  year  from  the 
date  of  signature. 

pni  Doc.  98-15880  Filed  6-17-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partiapate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  615 
RIN  3052-AB76 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Investment  Management 

agency:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  FCA 
Board  (Board),  proposes  to  amend  the 
investment  regulations  to  provide  Farm 
Credit  System  (Farm  Credit,  FCS.  or 
System)  banks  with  a  broader  array  of 
eligible  investments.  Under  the 
proposed  regulations.  Farm  Credit  banks 
are  expected  to  hold  only  high-quality 
and  liquid  investments  to  maintain  a 
liquidity  reserve,  invest  surplus  funds, 
and  manage  interest  rate  risk.  The 
proposal  provides  System  banks  with 
guidance  on  sound  practices  for 
managing  risks  associated  with 
investment  activities  and  grants  System 
banks  greater  flexibility  to  manage  risk 
on  an  institutional,  portfolio,  or 
individual  instrument  level.  These 
amendments  are  also  designed  to  better 
enable  FCS  banks  to  adjust  to  the  rapid 
and  continual  changes  in  the  financial 
markets. 

DATES:  Written  comments  should  be 
received  on  or  before  August  17, 1998. 

ADDRESSES:  Comments  may  be 
submitted  by  email  to  FCA  at  "reg- 
comm@fca.gov."  Comments  may  also  be 
mailed  or  delivered  to  Patricia  W. 
DiMuzio,  Director,  Regulation  and 
Policy  Division,  Office  of  Policy  emd 
Analysis,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090  or  sent  by 
facsimile  transmission  to  (703)  734- 
5784.  Copies  of  all  communications 
received  will  be  available  for  review  by 
interested  parties  in  the  Office  of  Policy 
and  Analysis,  Farm  Credit 
Administration. 


FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  A.  Rea,  Senior  Policy  Analyst, 
Office  of  Policy  Analysis,  Farm  Credit 
Administration,  McLean.  VA  22102- 
5090.  (703)  883-4498; 
or 

Richard  Katz,  Senior  Attorney,  Offic6  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Petitions  by  System  banks,  various 
developments  and  innovations  in  the 
securities  markets,  and  improvements  in 
risk  management  technologies  have  all 
led  the  FCA  to  reexamine  its  investment 
management  regulations  in  subpart  E  of 
part  615.  The  FCA  aims  to  develop  a 
regulatory  framework  that  establishes 
certain  fundamental  practices  each 
Farm  Credit  bank  should  follow  to  fully 
understand  and  effectively  manage  the 
risks  inherent  in  its  investment 
portfolio.  Although  non-agricultural 
investments  are  a  relatively  small 
percentage  of  the  assets  of  Farm  Credit 
banks,  proper  investment  management 
enables  Systeni  banks  to  control  risks 
stemming  from  their  operations  as 
monoline  providers  of  agricultural 
credit.  The  FCA's  proposal  is 
specifically  designed  to  enhance 
investment  management  practices  at 
Farm  Credit  banks,  and  many  aspects  of 
this  proposal  are  consistent  with  the 
policies  that  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  recently  adopted  in  a  document 
entitled  "Supervisory  Policy  Statement 
on  Investment  Securities  and  End-User 
Derivatives  Activities."  * 

The  proposed  amendments  enable 
FCA  to  relax  or  repeal  many  of  the 
detailed  criteria  that  the  existing 
regulations  prescribe  for  specific  types 
of  investments.  As  a  result,  §615.5140 
will  provide  broader  parameters  for 
various  classes  of  investments  while 
retaining  essential  safety  and  soundness 
controls,  such  as  credit  ratings  and 
diversification  standards. 

n.  Investment  Portfolio  Management 

Board  and  senior  management  should 
develop  and  implement  comprehensive 
risk  management  processes  to 
effectively  identify,  measure,  monitor, 
and  control  risks  associated  with 


>  See  63  FR  20191  (April  23.  1998). 


investment  activities.  Although  risk 
management  programs  will  differ  among 
System  banks,  certain  elements  are 
fundamental  to  all  sound  risk 
management  programs.  Safe  and  sound 
banking  practices  require  System  banks 
to  have  programs  to  manage  the  market, 
credit,  liquidity,  operational,  legal,  and 
other  risks  associated  with  investment 
activities.  Effective  risk  management 
also  addresses  risks  in  individual 
instruments,  the  investment  portfolio, 
and  the  entire  institution. 

Proposed  §  615.5133  sets  forth  the 
fundamental  criteria  for  developing 
sound  investment  management 
practices  at  Farm  Credit  banks.  Senior  * 
management,  under  the  oversight  of  the 
board  of  directors,  should  adhere  to 
investment  practices  that  are 
appropriate  for  the  bank's  individual 
circumstances  and  consistent  with  these 
regulations.  The  failure  to  understand 
and  manage  the  risks  associated  with 
investment  activities  will  generally  be 
considered  an  unsafe  and  unsound 
banking  practice. 

A.  Investment  Policy  Requirements 

Many  aspects  of  the  current 
investment  management  regulations  are 
retained  in  this  proposal.  However,  the 
complexity  of  many  financial  products, 
both  on-  and  off-balance  sheet,  compels 
the  FCA  and  other  Federal  financial 
institution  regulators  to  advocate  a  more 
comprehensive  and  institution-wide 
approach  to  risk  management.  Thus,  the 
FCA  is  proposing  to  strengthen, 
redesign,  and  reorganize  this  section. 

1.  Board  and  Senior  Management 
Oversight 

The  introductory  paragraph  to 
proposed  §  615.5133  outlines  the  basic 
responsibilities  of  the  board  of  directors 
regarding  the  investment  activities  of  its 
bank.  The  proposed  rule  requires  the 
board  to  adopt  written  policies  that 
specifically  identify  the  purposes  and 
objectives,  risk  parameters,  delegations 
of  authority,  and  reporting  requirements 
for  managing  the  bank's  investment 
portfolio.  The  investment  policy  should 
also  address  how  investment  activities 
affect  the  institution's  capital  and 
earnings.  For  this  reason,  a  Farm  Credit 
bank  board  may  include  its  investment 
policy  in  a  broader  asset-liability 
management  (ALM)  or  risk  management 

pohcy. 

Oversight  by  both  the  board  of 
directors  and  senior  management  of 
each  Farm  Credit  bank  is  an  integral 
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part  of  an  effective  risk  management 
program.  The  board  of  directors  is 
responsible  for  ensuring  that 
management  and  operational  personnel 
have  the  requisite  skills  and  resources  to 
manage  the  risks  associated  with 
investment  activities  in  accordance  with 
the  board's  policies.  Annually,  the 
board  of  directors  of  each  Farm  Credit 
bank  must  review  its  investment 
policies  to  determine  whether  objectives 
and  risk  exposure  limits  continue  to  be 
appropriate  for  the  bank.  Senior 
management  discharges  its 
responsibility  by  adhering  to  the  board's 
policies,  providing  advice  to  the  board, 
and  safely  and  soundly  conducting 
investment  activities  on  both  a  strategic 
and  operational  basis. 

2.  Risk  Limits 

Proposed  §  615.5133(a)  requires  the 
board's  policies  to  define  the  risk 
parameters  for  the  bank's  investment 
activities.  Foremost,  risk  parameters  are 
to  be  based  on  the  strength  of  each  Farm 
Credit  bank's  capital  position  and  its 
ability  to  measure  and  manage  risk.  The 
risk  parameters  should  be  consistent 
with  the  bank's  broader  business 
strategies  and  institutional  objectives. 
The  bank's  investment  policies  should 
identify  the  risk  characteristics  of 
permissible  investments  and  establish 
risk  limits  and  diversification 
requirements  for  the  various  classes  of 
eligible  investments  and  the  investment 
portfolio.  The  policies  of  each  Farm 
Credit  bank  should  control  credit, 
market,  liquidity,  and  operational  risks 
associated  with  investment  activities.  . 

B.  Credit  Risk 

A  System  bank  should  not  acquire 
investments  without  assessing  the 
creditworthiness  of  issuers,  obligors,  or 
other  counterparties.  Credit  risk 
generally  refers  to  the  risk  that  an  issuer, 
obligor,  or  other  counterparty  will 
default  on  its  obligation  to  pay  the 
investor  under  the  terms  of  the  security 
or  instrument. 

Proposed  §  615.5133(a)(1)  requires 
each  System  bank  to  establish 
comprehensive  policies  to  control  credit 
risk  in  its  investment  portfolio.  Each 
Farm  Credit  institution  must  maintain  a 
well-diversified  investment  portfolio. 
As  a  result,  every  Farm  Credit  bank 
should  limit  concentrations  relating  to 
single  or  related  counterparties, 
geographical  areas,  industries,  or 
obligations  with  similar  characteristics. 

The  FCA  proposes  to  delete  current 
§  615.5133(1)  relating  to  specific  credit 
risk  controls  on  investments  in 
collateralized  mortgage  obligations 
(CMOs),  real  estate  investment  conduits 
(REMICs),  and  asset-backed  securities 


(ABS),  in  favor  of  the  broader  language 
proposed  ii)  §615.5133(a)(l)(i). 
Nevertheless,  the  FCA  continues  to 
expect  banks  to  address  concentration 
risks  associated  with  CMOs,  RENflCs. 
mortgage-backed  securities  (MBS),  and 
ABS  by  establishing  appropriate 
portfolio  limits  on  each  of  these 
investments.  More  specifically,  the 
policy  of  each  Farm  Credit  bank  should 
address  minimum  pool  size,  the 
minimum  number  of  loans  in  a  pool, 
geographic  diversification  of  a  pool,  and 
maximiun  allowable  premiums. 

As  part  of  its  efforts  to  control  credit 
risks.  Farm  Credit  banks  should 
consider  the  ability  of  counterparties  to 
honor  their  obligations  and 
commitments.  The  selection  of  dealers, 
brokers,  and  investment  bankers 
(collectively,  securities  firms)  is  an 
important  aspect  of  effective 
management  of  counterparty  credit  risk. 
Proposed  §615.5133(a)(l)(ii)  requires 
bank  boards  of  directors  to  identify  the 
criteria  for  selecting  securities  firms.  A 
satisfactory  approval  process  includes  a 
review  of  each  firm's  financial 
statements  and  an  evaluation  of  its 
ability  to  honor  its  commitments, 
including  an  inquiry  into  the  general 
reputation  of  the  securities  firm.  In 
some  situations,  it  is  also  prudent  for 
System  banks  to  review  information 
from  Federal  or  State  securities 
regulators  and  industry  self-regulatory 
organizations  such  as  the  National 
Association  of  Securities  Dealers 
concerning  any  formal  enforcement 
actions  against  the  dealer,  its  affiliates, 
or  associated  personnel.  Proposed 
§615.5133(a)(l)(ii)  also  requires  the 
board  of  directors  to  set  limits  on  the 
amounts  and  types  of  transactions  that 
the  bank  can  execute  with  authorized 
securities  firms.  The  board  of  directors 
must  annually  review  management's 
selection  of  securities  firms  and 
limitations  on  transactions  with  such 
firms. 

Proposed  §615.5133(a)(l)(ii)  responds 
to  requests  by  System  banks  for 
modifications  in  the  FCA's  policy 
concerning  the  board's  role  in  selecting 
securities  firms,  financial  institutions, 
and  other  counterparties.  The  proposed 
rule  would  no  longer  require  the  board 
of  directors  to  approve  specific 
depository  institutions  where  the  bank 
holds  certificates  of  deposits  and 
Federal  funds.  The  FCA  originally 
imposed  this  requirement  on  System 
banks  at  a  time  when  small,  isolated, 
and  financially  weak  conmiercial  banks 
were  offering  brokered  deposits  with 
high  rates  of  return.^  Reforms  in  the 
commercial  banking  industry  and  a 


widespread  awareness  of  the  risks 
inherent  in  such  instruments  have 
lessened  FCA's  regulatory  concern. 
Furthermore,  proposed 
§  615.5140(a)(4)(i)  sets  minimum  credit 
and  maturity  limits  for  investments  in 
certificates  of  deposits.  Federal  funds, 
and  bankers  acceptances. 

Proposed  §615.5133(a)(l)(iii)  requires 
Farm  Credit  banks  to  establish 
appropriate  collateral  margin 
requirements  for  repurchase 
agreements.^  The  FCA  is  proposing  this 
amendment,  in  part,  because  proposed 
§615.5140(a)(4)(iv)  would  expand  the 
types  of  securities  that  Farm  Credit 
bainks  may  accept  as  collateral  in 
repurchase  transactions.  As  a  means  of 
managing  potential  counterparty  credit 
risk,  it  is  prudent  for  System  banks  to 
establish  appropriate  collateral  margin 
requirements  based  on  the  quality  of  the 
collateral  and  the  terms  of  the 
agreement.  Farm  Credit  banks  should 
also  manage  their  exposure  to  loss  on 
repurchase  agreements  by  regularly 
marking  the  collateral  to  market  and 
maintaining  control  of  the  collateral.* 

C.  Market  Risk 

From  a  safety  and  soundness 
perspective,  it  is  crucial  for  the 
management  of  a  Farm  Credit  bank  to 
fully  understand  the  market  risks 
associated  with  investment  securities 
prior  to  acquisition  and  on  an  ongoing 
basis.  Market  risk  is  the  risk  to  a  bank's 
financial  condition  resulting  from 
adverse  changes  in  value  of  its  holdings 
arising  from  movements  in  interest  rates 
or  prices.  The  most  significant  market 
risk  of  investment  activities  is  interest 
rate  risk.  Proposed  §  615.5133(a)(2) 
would  require  bank  boards  to  establish 
limits  on  market  risk  exposure  at  the 
institutional,  portfoUo,  or  individual 
instrument  level.  This  change 
corresponds  with  pending  dianges  in 
other  parts  of  the  FCA  regulations  that 
address  interest  rate  risk  management.^ 

To  manage  market  risk  exposure. 
System  banks  should  evaluate  how 


'  See  58  FR  63034.  63040  (November  30,  1993). 


'In  general,  whether  a  given  agreement  is  termed 
a  "repurchase  agreement"  or  a  "reverse  repurchase 
agreement"  depends  largely  on  which  party 
initiated  the  transaction.  Market  participants 
typically  view  the  transaction  from  the  dealer's 
perspective.  In  this  preamble  and  the  proposed 
regulation,  the  FCA  uses  the  term  "repurchase 
agreement"  regardless  of  the  perspective  from 
which  the  transaction  is  viewed. 

*  For  a  more  detailed  discussion  on  managing 
risks  associated  with  repurchase  agreements.  Farm 
Credit  banks  should  review  the  FFIEC's  modirie4 
policy  statement  on  repurchase  agreements  with 
securities  dealers  and  others.  See  63  FR  6935 
(February.  11.  1998). 

'  The  FCA's  proposed  capital  regulations  provide 
more  detailed  discussions  of  FCS  institution 
responsibilities  as  they  relate  to  interest  rate  risk 
management.  See  62  FK  49623  (September.  23. 
1997). 
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individual  instruments  and  the 
investment  portfolio  as  a  whole  affect 
the  bank's  overall  interest  rate  risk 
profile.  Bank's  should  monitor  the  price 
sensitivity  of  its  investment  portfolio 
and  specify  institution-wide  interest 
rate  risk  limits.  In  addition,  banks  may 
find  it  useful  to  establish  interest  rate 
risk  limits  on  the  investment  portfolio 
or  on  certain  types  of  securities.  Risk 
parameters  should  be  commensurate 
with  the  bank's  ability  to  measure, 
manage,  and  absorb  risk.  Boards  should 
consider  the  bank's  level  of  capital  and 
earnings  and  its  tolerance  for  market 
risk  exposure  when  setting  risk 
parameters.  Market  risk  limits  should  be 
established  in  a  manner  that  is 
consistent  with  all  relevant  regulations, 
policies,  and  guidance  issued  by  the 
FCA. 

D.  Liquidity  Risk 

The  FCA  expects  Farm  Credit  banks 
to  manage  liquidity  risk  at  both  the 
investment  and  the  institutional  levels. 
System  banks  may  encounter  liquidity 
risk  stemming  from  market  conditions 
surrounding  individual  investment 
activities.  In  this  context,  liquidity  risk 
is  the  risk  that  a  bank  would  not  be  able 
to  easily  sell  or  liquidate  an  investment 
quickly  at  a  fair  price.  This  inability 
may  be  due  to  inadequate  market  depth 
or  market  disruption.  At  the 
institutional  level,  liquidity  risk  is  the 
risk  that  System  banks  could  encounter 
a  liquidity  crisis  if  they  are  unable  to 
fund  operations  at  reasonable  rates 
because  access  to  the  capital  markets  is 
impeded.  This  impediment  may  result 
from  a  market  disruption  or  real  or 
perceived  credit  problems. 

The  FCA  proposes  to  repeal  a 
provision  in  existing  §615.5134Cb) 
which  requires  System  banks  to 
segregate  investments  held  in  the 
Uquidity  reserve  firom  investments  that 
are  maintained  for  the  other  purposes 
permitted  by  existing  §  615.5132.  As  a 
result  of  this  amendment.  System  banks 
will  have  greater  flexibility  to  decide 
how  best  to  use  their  investments  to 
manage  exposure  to  risk.^  Since  the 
liquidity  characteristics  of  an 
investment  influence  whether  it  is 
suitable  for  meeting  particular 
institutional  objectives,  the  FCA  also 
proposes  a  conforming  change  to 
§  615.5133(a)(3).  Pursuant  to  this 
amendment,  the  bank's  policies  must 
specify  the  desired  liquidity 
characteristics  of  investments  that  it 
will  use  for  maintaining  a  liquidity 


•The  minimuin  liquidity  reserve  that  System 
banks  maintain  under  §615.5134  must  be  sufficient 
to  fund  their  operations  for  approximately  15  days 
in  the  event  that  System  access  to  the  capital 
markets  becomes  impeded. 


reserve  and  accomplishing  other 
institutional  objectives. 

The  bank's  investment  policies  must 
also  require  the  bank  to  maintain 
sufficient  quantities  of  liquid 
investments  to  comply  with  the 
liquidity  reserve  requirements  of 
§615.5134.  Pursuant  to  §615.5132,  each 
Farm  Credit  bank's  total  investments, 
including  its  liquidity  reserve,  cannot 
exceed  30  percent  of  its  total 
outstanding  loans.  The  FCA  expects  the 
policies  of  each  Farm  Credit  bank  to 
strike  an  appropriate  balance  between 
the  need  for  a  liquidity  reserve,  the 
management  of  interest  rate  risk,  and 
the  investment  of  surplus  funds  as  it 
strives  to  accomplish  its  institutional 
objectives. 

E.  Operational  Risk 

Operational  risk  occurs  when 
deficiencies  in  internal  controls  or 
information  systems  result  in 
unexpected  loss  to  a  financial 
institution.  Operational  risk  may  arise 
from  inadequate  procedures,  human 
error,  information  system  failure,  or 
fraud.  Internal  controls  that  effectively 
detect  and  prevent  operating  risks  are  an 
integral  part  of  prudent  investment 
management.  The  abihty  of  management 
to  accurately  assess  and  control 
operating  risks  is  often  one  of  the 
greatest  challenges  that  financial 
institutions  face  from  investment 
activities.  Therefore,  proposed 
§  615.5133(a)(4)  would  require  the  board 
of  directors  of  each  Farm  Credit  bank  to 
address  operating  risks  by  establishing 
policies  that  foster  effective  internal 
controls. 

Organizational  structure  and  reporting 
lines  should  clearly  delineate 
responsibility  and  accountability  for  all 
investment  management  functions, 
including  risk  measurement,  risk 
management,  and  oversight. 
Organizational  structure  should 
periodically  be  reviewed  to  reveal 
conflicts  of  interest  or  inadequate 
checks  and  balances.  Proposed 
§  615.5133(b)  specifically  requires 
System  banks  to  identify  who  has 
delegated  authority  to  conduct 
investment  transactions  and  the  extent 
of  that  authority.  In  addition,  the 
proposed  rule  requires  a  separation  of 
duties  and  supervision  between 
personnel  executing  investment 
transactions  and  those  responsible  for 
approving,  revaluating,  and  overseeing 
the  bank's  investments.  Separation  of 
duties  promotes  integrity,  accuracy,  emd 
reasonable  business  practices  that 
reduce  the  risk  of  loss.  Senior 
management  must  ensiu^  that  bank 
investment  practices  and  risk  exposure 
are  regularly  reviewed  and  evaluated  by 


personnel  who  are  independent  from 
those  responsible,  for  executing 
investment  transactions. 

Existing  §  615.5133(h),  which  the  FCA 
proposes  to  modify  and  redesignate  as 
§  615.5133(c),  requires  Farm  Credit 
banks  to  establish  appropriate  internal 
controls  to  monitor  their  investment 
activities  and  prevent  loss,  fraud, 
embezzlement,  conflicts  of  interest,  and 
unauthorized  investment  practices. 
Redesignated  §  615.5133(c)(1)  adds 
conflicts  of  interest  as  an  issue  that 
every  System  bank  must  specifically 
address  in  its  investment  policies.  The 
policies  of  each  Farm  Credit  bank 
should  provide  guidelines  to  prevent  or 
resolve  conflicts  of  interest  that  may 
arise  from  employees  who  are  directly 
involved  in  purchasing  and  selling 
securities.  Furthermore,  the  bank's 
poUcies  should  ensure  that  all  directors, 
officers,  and  employees  act  in  the  best 
interest  of  the  institution. 

Due  to  the  increasingly  complex 
nature  of  investment  instruments.  Farm 
Credit  banks  must  maintain  information 
systems  that  are  capable  of  monitoring, 
measuring,  and  evaluating  the  risks 
inherent  in  their  investment  activities. 
Proposed  §  615.5133(c)(3)  would  require 
banks  to  maintain  management 
information  systems  that  are 
commensurate  with  the  nature,  scope, 
and  complexity  of  the  bank's  investment 
activities.  Internal  quantitative  models 
and  management  expertise  must  be 
adequate  to  analyze  individual 
investment  instruments,  the  investment 
portfolio,  and  the  effect  investments 
have  on  the  bank's  cashflows,  earnings, 
and  capital. 

Farm  Credit  banks  may  also  be 
exposed  to  other  sources  of  operating 
risks,  such  as  legal  risk  that  may  result 
from  contracts  that  are  not  legally 
enforceable.  The  FCA  expects  each  bank 
to  adequately  assess  and  control  other 
operational  risks  relating  to  investment 
activities.  Accordingly,  Farm  Credit 
banks  should  clearly  define 
documentation  requirements  for 
securities  transactions,  retention  and 
safekeeping  of  documents,  as  well  as 
possession  and  control  of  purchased 
instruments. 

F.  Securities  Valuation 

Accurate  and  frequent  securities 
valuation  is  essential  to  measuring  risk 
and  monitoring  compliance  with  the 
bank's  objectives  and  risk  parameters. 
Proposed  §  615.5133(d)  establishes  the 
basic  requirements  for  securities 
valuations  by  Farm  Credit  banks.' 

'  Two  provisions  of  this  regulation, 
$6i5.S133(d)(l)  and  (d)(2)  are  new,  while  existing 
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System  banks  rrtust  understand  the 
value  and  price  sensitivity  of  their 
investments  prior  to  purchase  and  on  an 
ongoing  basis.  System  banks  should  rely 
on  valuation  methodologies  that  take 
into  account  all  the  risk  elements  in  a 
security  to  determine  its  price. 
Appropriate  securities  valuation 
practices  enable  managers  to  fully 
understand  the  risks  and  cashflow 
characteristics  of  the  investments. 

A  critical  step  in  sound  investment 
management  is  the  independent 
verification  of  securities  prices. 
Accordingly,  proposed  §  615.5133(d)(1) 
requires  each  Farm  Credit  bank,  at  the 
time  of  purchase  or  sale,  to  verify  the 
value  of  the  security  (except  new  issues) 
with  a  source  that  is  independent  of  the 
broker,  dealer,  counterparty,  or  other 
intermediary  in  the  specific  transaction. 
Under  the  proposed  rule,  indef)endent 
verification  of  price  can  be  as  simple  as 
obtaining  a  price  from  an  industry- 
recognized  information  provider. 
Althpugh  price  quotes  from  information 
providers  are  not  actual  market  prices, 
they  confirm  whether  the  broker's  price 
is  reasonable.  In  the  event  that  a  bank 
is  unable  to  obtain  a  second  price  quote 
on  a  particular  security,  a  price  quote 
may  be  obtained  on  a  security  with 
substantially  similar  characteristics. 

Proposed  §  615.5133(d)(2)  requires 
Farm  Credit  banks  to  determine,  at  least 
monthly,  the  fair  value  of  each  security 
in  their  portfolio  and  the  fair  value  of 
the  investment  portfolio  as  a  whole. 
This  provision  is  added  to  the 
regulations  to  ensure  that  management 
has  the  necessary  information  to  assess 
the  performance  of  the  bank's 
investment  portfolio.  Additionally,  this 
requirement  enables  management  to 
provide  accurate  and  timely  reports  to 
the  board  of  directors  in  accordance 
with  proposed  §615. 5133(e). 

Existing  §  615.5140(c)  has  been 
modified  and  redesignated  as  proposed 
§  615.5133(d)(3).  Currently. 
§  615.5140(c)  requires  each  Farm  Credit 
bank  to  perform  ongoing  evaluations  of 
all  eligible  investments  in  its  portfolio 
and  to  support  its  evaluation  with  the 
most  recent  credit  rating  by  at  least  one 
nationally  recognized  statistical  rating 
organization  (NRSRO).  As  amended, 
proposed  §  615.5133(d)(3)  specifically 
requires  Farm  Credit  banks  to  perform 
evaluations  of  the  credit  quality  and 
price  sensitivity  to  changes  in  market 
interest  rates  of  all  investments  held  in 
its  portfolio  prior  to  purchase  and  on  an 
ongoing  basis.  This  change  emphasizes 
that  effective  credit  and  interest  rate  risk 


$  615.5140(d)  has  been  modified  and  redesignated 
a*  proposed  $6l5.5l33(dH3). 


management  is  vital  to  successful  FCS 
bank  operations.    • 

The  substance  and  form  of  the 
evaluations  are  likely  to  vary  depending 
on  the  type  of  instrument.  Relatively 
simple  or  standardized  instruments 
with  readily  identifiable  risks  require 
significantly  less  analysis  than  more 
volatile  or  complex  instruments. 
Proposed  §615.5141  contains  s{>ecific 
stress  testing  guidance  for  evaluating  the 
price  sensitivity  of  mortgage  securities. 
Other  eligible  investments  Lbat  have 
uncertain  cashflows  as  a  result  of 
embedded  options  (such  as  call  options, 
caps  or  floors)  may  require  similar 
analytical  techniques  to  appropriately 
evaluate  the  instruments.  For  example, 
prior  to  investing  in  ABS,  the  FCA 
expects  a  bank  to  conduct  or  obtain  an 
evaluation  of  the  collateral  (including 
type,  aging  of  the  assets,  and  the  credit 
quality  of  the  underlying  loans)  and  an 
analysis  of  the  securities'  structure  and 
cashflows. 

System  banks  must  continue  to 
support  their  credit  evaluations  by  the 
most  recent  credit  rating  with  a  NRSRO. 
However,  Farm  Credit  banks  should  not 
rely  exclusively  on  NRSRO  ratings  prior 
to  purchasing  investments  because  there 
may  be  a  lag  before  an  adverse  event  is 
reflected  in  the  credit  rating. 

G.  Reports  to  the  Bank's  Board 

Adequate  reporting  enables  Sank 
boards  to  properly  discharge  their 
fiduciary  responsibilities.  The 
investment  policy  should  define  routine 
reporting  requirements  and  the  means 
for  reporting  exceptions  to  policy. 
Management  reports  need  to 
communicate  effectively  to  the  board  of 
directors  the  nature  of  the  risks  inherent 
in  the  bank's  investment  activities. 
Reporting  should  occur  fiw^uently  so 
that  the  board  has  timely,  accurate,  and 
sufficient  information  to  understand 
how  changes  in  the  investment  portfolio 
affect  the  balance  sheet  and  the  bank's 
risk  profile.  The  FCA  proposes  to 
modify  the  second  sentence  of  existing 
§  615.5133(h)  to  emphasize  these  points 
and  to  redesignate  it  as  §  615.5133(e). 

Proposed  §  615.5133(e)  requires 
quarterly  reports  on  the  performance 
(i.e.,  gains  or  losses)  and  risk  of 
individual  investments  and  the 
investment  portfolio.  Key  risks  should 
be  specifically  identified  and  discussed 
in  the  report.  More  specifically,  reports 
should  relate  potential  risk  exposure  to 
changes  in  market  interest  rates  and  any 
other  factors  (such  as  credit 
deterioration)  that  may  affect  the  value 
of  the  bank's  investment  holdings.  In 
addition,  proposed  §  615.5133(e) 
requires  management  reports  to  discuss 
how  investments  aHect  the  bank's 


overall  financial  condition  and  to 
evaluate  whether  the  performance  of  the 
investment  portfolio  effectively  achieves 
the  objectives  established  by  the  board 
of  directors.  Reports  should  specifically 
identify  any  deviations  from  the  board's 
policies. 

m.  Eligible  Investments 

A.  Overview 

Section  615.5140  lists  the  eligible 
investments  that  System  banks  may 
purchase  and  hold  to  maintain  a 
liquidity  reserve,  manage  interest  rate 
risk,  and  invest  surplus  short-term 
funds.  Associations  are  also  authorized 
to  hold  eligible  investments  listed  in 
§  615.5140  to  invest  surplus  funds  and 
reduce  interest  rate  risk  pursuant  to 
existing  §615.5141  (redesignated  as 
§615.5142).  Only  investments  that  can 
be  promptly  converted  into  cash 
without  significant  loss  are  suitable  for 
achieving  these  objectives.  For  this 
reason,  the  eligible  investments  listed  in 
both  existing  and  proposed  §615.5140 
generally  have  short  maturities  and 
maintain  a  high  investment  grade  credit 
rating  by  an  NRSRO.  Furthermore,  all 
eligible  investments  are  either  traded  in 
active  secondary  markets  or  are  valuable 
as  collateral. 

The  proposed  rule  provides  System 
institutions  with  a  broad  array  of  high- 
quality  and  liquid  investments.  The 
FCA  proposes  to  expand  the  list  of 
eligible  investments  and  to  relax  or 
repeal  certain  restrictions  in  existing 
§  615.5140.  These  revisions  reflect 
changes  in  the  financial  markets  as  well 
as  the  FCA's  desire  to  develop  a 
regulatory  framework  that  can  more 
readily  accommodate  innovations  in 
financial  products  and  analytical  tools. 

The  FCA  Board  proposes  to 
restructure  the  format  of  §615.5140  to 
accommodate  eligible  investments  that 
are  newly  authorized  by  the  FCA  and  to 
provide  an  organizational  structure  that 
is  easy  to  understand.  Similar  classes  of 
investments,  such  as  full  faith  and 
credit  obligations  of  Federal  and  State 
governments  and  short-term  money 
market  instruments  are  now  grouped 
together  in  proposed  §  615.5140(a).  The 
FCA  proposes  to  reduce  the  number  of 
portfolio  caps  and  repeal  existing 
regulatory  restrictions  on  the  amount 
that  each  FCS  institution  can  invest  in 
negotiable  certificates  of  deposit. 
Federal  funds,  bankers  acceptances,  and 
prime  commercial  paper. 

Requirements  that  apply  to  several 
categories  of  eligible  investments  have 
been  relocated  to  §615. 5140(b).  For 
example,  the  requirement  that  an 
investment  must  be  marketable  will 
now  be  covered  by  a  single  provision  in 
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proposed  §615. 5140(b)(1).  Additionally, 
the  sovereign  rating  for  political  and 
economic  stability  of  foreign  countries, 
which  is  currently  repeated  several 
times  in  the  existing  regulation,  is 
relocated  to  proposed  §  615.5140(b)(2). 

The  FCA  is  proposing  to  revise  its 
regulatory  terminology  for  credit  ratings. 
References  to  the  credit  ratings  of 
specific  NRSROs  are  omitted  from  the 
proposed  rule  so  it  more  accurately 
encompasses  the  broad  universe  of 
market  ratings.  Instead,  the  proposed 
regulation  requires  each  eligible 
investment  listed  in  §615. 5140(a)  to 
maintain  a  specified  long-term  or  short- 
term  credit  rating  by  an  NRSRO  that  is 
recognized  by  the  Securities  and 
Exchange  Commission  (SEC).  Whereas 
the  existing  regulation  refers,  for 
example,  to  a  Standards  and  Poor's 
(SAP)  Corporation  rating  of  "AA"  or  its 
equivalent,  the  proposed  regulation 
refers  to  "the  highest  two  credit  ratings 
by  an  NRSRO."  The  following  table 
provides  a  comparative  illustration  of 
SAP's  investment  grades  for  both  long- 
term  and  short-term  issue  credit  ratings. 


S&P  ratings 

IfTvestment  grade 

Long- 
term 

Short- 
temi 

First     

AAA 
AA 

A 
BBS 

A-1 

Second 

ThiiTl    

A-2 
A-3 

Fourth          

The  ratings  in  the  table  are  often 
modified  by  either  plus  or  minus  signs 
to  show  relative  standing  within  a  major 
rating  category.  Sp)ecific  investment 
credit  ratings  in  the  proposed  rule  refer 
to  the  generic  rating  categories,  not 
modifiers  writhin  the  generic  group. 
Thus,  for  example,  a  long-term  rating  of 
"AA  -  "  by  S&P  would  be.  for  the 
purposes  of  FCA's  regulations,  within 
the  "two  highest  credit  ratings  by  an 
NRSRO" 

The  following  section  provides  a 
category-by-category  discussion  of  the 
FCA's  proposed  regulatory  framework 
for  eligible  investments. 

B.  U.S.  Treasury  and  Agency  Securities 

The  FCA  retains  §  615.5140(a)(1) 
without  revision.  This  provision 
authorizes  each  PCS  institution  to  invest 
in  obligations  that  are  backed  by  the  full 
faith  and  credit  of  the  United  States,  its 
agencies,  instrumentalities,  and 
corporations.  In  response  to  frequent 
questions  about  the  scope  of  this 
provision,  the  FCA  confirms  that 
§  615.5140(a)(1)  permits  the  purchase  of 
debt  obligations  of  other  Government- 
sponsored  enterprises  (GSEs).  Private 
obligations  that  are  fully  insured  or 


guaranteed  as  to  both  principal  and 
interest  by  the  United  States,  its 
agencies,  instrumentalities,  or 
corporations  are  also  covered  by  this 
regulation.  Thus,  for  example,  a  System 
institution  may  hold  federally  insured 
deposits,  loans  that  are  guaranteed  by 
either  the  Export-Import  Bank  of  the 
United  States  or  the  Overseas  Private 
Investment  Corporation,  and  certain 
obUgations  of  the  Small  Business 
Administration. 

C.  Municipal  Securities 

The  FCA  proposes  to  redesignate 
§615.5140(a)(10).  which  authorizes  the 
investment  in  the  general  obligations  of 
State  and  municipal  governments,  as 
§615.5 140(a)(2),  without  significant 
change.  The  FCA  proposes  to  add  a 
definition  of  "general  obligation  of  a 
State  or  political  subdivision"  to 
§615.5131  to  codify  its  recent  guidance 
on  which  bonds  are  deemed  to  be 
backed  by  the  full  faith  and  credit  of  a 
State  or  local  government."  Under  this 
definition,  general  obligation  bonds  are 
those  that  are:  (1)  Full  faith  and  credit 
obligations  of  a  State  or  local 
government  that  possesses  powers  of 
general  taxation;  or  (2)  obligations  of  a 
governmental  unit  that  lacks  powers  of 
general  taxation  if  an  obligor  possessing 
general  powers  of  taxation 
unconditionally  guarantees  to  make  all 
payments  on  these  obligations. 
System  banks  have  requested 
authority  to  invest  in  municipal  revenue 
bonds.  These  bonds  are  not  supported 
by  the  taxation  powers  of  the  obligor 
and  are  repayable  from  fee  income  and 
other  sources  of  revenue.  Although 
many  municipal  revenue  bonds  are 
highly  rated  by  NRSROs  and  are 
actively  traded  in  secondary  markets, 
others  are  not.  The  universe  of 
municipal  revenue  bonds  is  also 
diverse,  and  effective  regulation  of 
System  investment  in  these  securities 
could  be  difficult.  For  these  reasons,  the 
FCA  requests  comments  on  how  it  could 
permit  these  investments  while  limiting 
risks  to  System  institutions. 
Specifically,  the  FCA  solicits  comments 
on  how  the  regulation  could  establish: 
(1)  Criteria  for  determining  which 
revenue  bonds  are  suitable  for  meeting 
the  investment  purposes  in  §  615.5132; 
and  (2)  an  appropriate  limit  on  the 
amount  of  these  investments. 

D.  International  and  Multilateral 
Development  Banks 

Obligations  of  the  International  Bank 
for  Reconstruction  and  Development 
(World  Bank)  are  eligible  investments 


•  See  FCA  BL-038.  "Guidance  Relating  to 
Investment  Actlvitia*,"  (November  26. 1997). 


under  existing  §  615.5140(a)(3).  The 
FCA's  proposal  expands  the  scope  of 
this  provision  to  include  the  obligations 
of  other  international  and  multilateral 
development  banks  (such  as  the  Inter- 
American  Development  Bank  and  the 
North  American  Development  Bank)  in 
which  the  United  States  is  a  voting 
shareholder.  This  amendment 
recognizes  other  highly  rated  banks  that 
work  in  concert  with  the  World  Bank  to 
promote  development  in  various 
countries. 

E.  Money  Market  Instruments 

Several  provisions  of  existing 
§  615.5140(a)  authorize  investments  in 
negotiable  certificates  of  deposit, 
Federal  funds,  bankers  acceptances, 
prime  commercial  paper,  and 
repurchase  agreements.  These  money 
market  instruments  have  high  credit 
quality  and  short  maturities. 
Additionally,  they  can  be  sold  on  active 
secondary  markets  prior  to  maturity. 
These  qualities  make  them  highly  liquid 
and  valuable  as  collateral.  Accordingly, 
the  FCA  proposes  to  group  all  money 
market  instruments  together  into  a 
single  regulatory  provision, 
§  615.5140(a)(4).  Since  these  money 
market  instruments  pose  limited  risks  to 
investors,  the  FCA  believes  that  this 
regulation  should  no  longer  impose 
specific  limitations  on  the  amounts  of 
negotiable  certificates  of  deposit, 
Federal  funds,  bankers  acceptances,  and 
prime  commercial  paper  that  each  FCS 
institution  could  hold  in  its  investment 
portfolio.  However,  §  615.5140(b)(3) 
continues  to  restrict  the  amount  that  an 
FCS  institution  could  invest  with  a 
single  obligor  or  institution  to  20 
percent  of  its  total  capital.  The  FCA  is 
also  proposing  to  omit  the  definitions  of 
negotiable  certificates  of  deposit. 
Federal  funds,  and  Term  Federal  funds 
from  existing  §  615.5131  because  the 
meanings  of  these  instruments  are 
commonly  understood  by  participants 
in  the  money  markets.  Additionally,  the 
FCA  has  relocated  the  definitions  of 
prime  commercial  paper  and  repurchase 
agreements  from  existing  §615. 5 131  to 
proposed  §  615.5140(a)(4)  so  these 
regulations  are  easier  to  read. 

The  FCA  proposes  to  omit  specific 
references  to  Eurodollar  and  Yankee 
certificates  of  deposits  from  §615.5131 
and  §615.5140  because  proposed 
§615.5140  (a)(4)(i)  is  sufficiently  broad 
to  permit  investment  in  both  of  these 
instruments.  The  provision  in  existing 
§  615.5140(a)(5)  regarding  deposit 
insurance  for  domestic  and  Yankee 
certificates  of  deposit  became  redundant 
in  1996  when  the  FCA  amended 
§  615.5140(a)(1)  to  specifically  cover 
Federal  insurance  of  private  debt 
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obligations.^  Deposit  insurance  usually 
is  not  a  consideration  when  an  PCS 
institution  purchases  negotiable 
Eurodollar  certificates  of  deposit 
because  only  a  small  portion  of  its 
investment  is  typically  insiu^d. 

System  banks  requested  authority  to 
invest  in  Eurodollar  time  deposits.  A 
Eurodollar  time  deposit  is  a  non- 
negotiable  deposit  denominated  in 
United  States  dollars  that  is  issued  by 
an  overseas  branch  of  a  United  States 
bank  or  by  a  foreign  bank  outside  the 
United  States.  The  riskiness  of 
Eurodollar  time  deposits  depends  on 
both  the  creditworthiness  of  the  issuing 
bank  and  the  foreign  country  where  the 
deposit  is  located.  Financial  institutions 
generally  use  Eurodollar  time  deposits 
as  an  alternative  to  Federal  funds.  Most 
Eurodollar  time  deposits  mature  within 
180  days. 

The  r  CA  agrees  that  Eurodollar  time 
deposits  are  suitable  for  investing  short- 
term  surplus  funds  and  interest  rate  risk 
management.  However,  the  FCA 
proposes  several  safety  and  soundness 
constraints  for  Eurodollar  time  deposits 
because  these  instruments  are  not 
negotiable  and  they  are  held  at 
depository  institutions  outside  of  the 
United  States.  Specifically,  proposed 
§615.5140(a){4)(ii)  allows  each  FCS 
institution  to  invest  in  Eurodollar  time 
deposits  that  mature  within  90  days  and 
that  are  issued  by  depository 
institutions  that  maintain  the  highest 
short-term  issuer  credit  rating  by  an 
NRSRO.  In  addition,  proposed 
§  615.5140(b)(2)  further  requires 
Eiuodollar  time  deposits  to  be  held  at 
depository  institutions  located  in 
foreign  countries  that  maintain  the 
highest  sovereign  rating  for  political  and 
economic  stability.  The  FCA  also 
proposes  to  limit  investments  in 
Eurodollar  time  deposits  to  20  percent 
of  an  FCS  institution's  total  investment 
portfolio  to  control  concentration  risk  in 
these  non-negotiable  instruments. 

System  banks  also  requested  authority 
to  invest  in  certiHcates  of  deposits  that 
mature  within  3  years  but  contain  a  put 
option  that  enables  the  investor  to 
require  the  depository  institution  to 
repurchase  the  instrument.  The  FCA's 
research  reveals  that  the  market  for 
certificates  of  deposits  with  embedded 
put  options  is  almost  nonexistent,  and 
no  commercial  banks  have  issued  these 
instruments  in  several  years.  These 
instruments  are  neither  liquid  nor 
traded  in  active  secondary  markets. 
Commercial  banks  have  engineered  the 
few  existing  certificates  of  deposits  with 
put  options  for  specific  customers. 
Therefore,  the  FCA  has  not  added  these 


instruments  to  the  list  of  eligible 
investnients  in  the  proposed  rule. 

Prime  commercial  paper  remains  an 
eligible  investment  under  the  proposed 
regulations.  The  FCA  has  redesignated 
§  615.5140(a)(7)  as  §615.5140(a)(4)(iii). 

The  FCA  proposes  to  expand  the 
types  of  collateral  that  support  eligible 
repurchase  agreements.  System  banks 
.  have  asserted  that  the  FCA's  investment 
eligibility  criteria  limit  their  ability  to 
participate  in  the  repurchase  agreement 
market  because  market  participants  are 
often  unwilling  to  post  collateral  that 
specifically  complies  with  the 
investment  criteria  in  existing 
§615.5140.  The  FCA  acknowledges  that 
repim:hase  transactions  can  be  a 
valuable  tool  for  investing  short-term 
surplus  funds,  and  they  are  relatively 
safe  due  to  short  maturities,  high  quality 
of  collateral,  and  collateral  margin 
requirements.  For  this  reason,  the  FCA 
proposes  to  amend  this  regulation.  The 
proposed  regulatory  approach  will 
allow  more  latitude  to  participate  in  this 
market,  while  maintaining  essential 
safety  ^d  soundness  controls. 

Redesignated  §615.5140(a)(4)(iv) 
permits  each  FCS  institution  to  invest  in 
repurchase  agreements  where  the  FCS 
institution  agrees  to  purchase 
marketable  securities  subject  to  a  legal 
agreement  that  requires  the  counterparty 
to  repurchase  the  same  or  identical 
securities  at  a^pecific  price  within  100 
days  or  less.  Any  securities  held  as 
collateral  in  connection  with  repurchase 
agreements  must  be  either  eligible 
investments  authorized  by  this  section 
or  other  marketable  securities  that  are 
rated  in  the  highest  credit  rating 
category  by  an  NRSRO.  In  the  event  that 
the  counterparty  defaults  on  the 
agreement  and  the  FCS  institution  takes 
possession  of  the  collateral,  the 
divestiture  requirements  in  existing 
§615.5142  (redesignated  as  proposed 
§615.5143)  apply  to  any  collateral  that 
fails  to  qualify  as  an  eligible  investment 
under  §  615.5140(a). 

In  1995,  the  FCA  approved  a  System 
request  to  invest  in  Master  Notes 
pursuant  to  existing  §  615.5140(a)(ll), 
which  permits  the  FCA  to  authorize 
additional  investments  on  a  case-by- 
case  basis.  As  requested,  the  FCA 
proposes  §615. 5140(a)(4)(v)  to  codify 
System  institutions'  authority  to  invest 
in  Master  Notes.*"  The  proposed 
regulation  authorizes  investments  in 


Master  Notes  that:  (1)  Are  executed  with 
a  domestic  counterparty  that  maintains 
the  highest  issuer  short-term  credit 
rating  by  an  NRSRO;  and  (2)  mature 
overnight  or  within  270  days  under  a 
callable  contract.  The  FCA  also 
proposes  to  increase  the  portfoUo  limit 
on  Master  Notes  from  15  to  20  percent 
of  the  FCS  institution's  investment 
portfolio. 

F.  Mortgage  Securities 

1.  Overview 

Currently,  §  615.5140(a)(2)  authorizes 
investment  in  mortgage  securities  that 
are  issued  or  guaranteed  by  the 
Government  National  Mortgage 
Association  (Ginnie  Mae  or  GNMA),  the 
Federal  National  Mortgage  Association 
(Fannie  Mae  or  FNMA),  and  the  Federal 
Home  Loan  Mortgage  Corporation 
(Freddie  Mac  or  FHLMC).  CMOs  that  are 
collateralized  by  mortgage  securities  of 
GNMA,  FNMA  and  FHLMC  are  also 
expressly  authorized  under  the  current 
regulations,  even  though  they  are 
packaged,  issued,  and  sold  under  a 
private  label.**  Under  the  existing 
regulation,  eligible  mortgage  securities 
must  either  reprice  within  1  year  or 
comply  with  the  stress  tests  specified  in 
§615.5140(a)(2)(iii).*2  System  banks 
may  hold  mortgage  securities  that  are 
issued  or  fully  guaranteed  by  Ginnie 
Mae  without  restriction  as  to  amount. 
However,  the  existing  regulation 
restricts  mortgage  securities  that  are 
issued  or  fully  guaranteed  by  Fannie 
Mae  and  Freddie  Mac  to  50  percent  of 
each  bank's  total  investments. 

System  banks  seek  further 
opportunities  to  invest  in  the  mortgage 
securities  market  because  of  the  high 
credit  quality  and  liquidity  of  these 
securities.  In  particular,  Farm  Credit 
banks  have  requested  authority  to  invest 
in  mortgage  seciu-ities  that  are 
collateralized  by  loans  that  do  not 
comply  with  the  FNMA  and  FHLMC 
underwriting  standards  and  certain 
stripped  mortgage-backed  securities 
(SMBS).  Recently,  System  banks 
petitioned  the  FCA  to  repeal  the 
portfolio  Umit  on  Fannie  Mae  and 
Freddie  Mac  mortgage  securities.  This 
request  also  suggested  that  the  revised 
regulation  authorize  FCS  institutions  to 
invest  in  mortgage  securities  that  are 
rated  within  the  two  highest  investment 
credit  grades  by  an  NRSRO.  The 


«  See  61  FR  67187  (December  20.  1996). 


">  Master  Notes  are  interest-bearing  unsecured 
promissory  notes  that  are  issued  by  institutions  to 
investors  under  a  master  note  agreement.  The  most 
common  type  of  master  note  agreement  is  a 
variable-amount  note  which  is  a  type  of  open-ended 
commercial  paper  that  allows  the  investment  and 
withdrawal  of  funds  on  a  daily  basis  and  pays  a 
daily  interest  rate  tied  to  the  commercial  paper  rate. 


•>  See  58  FR  63035.  (November  30. 1993).  Private 
label  mortgage  securities  are  issued  by  commercial 
banks,  thrifts,  and  private  conduits.  Unlike  agency 
securities,  private  label  mortgage  securities  must  be 
registered  with  the  SEC 

'^Section  615.5174  permits  Farm  Credit  banks 
and  associations  to  invest  in  mortgage-related 
securities  that  are  guaranteed  by  the  Federal 
Agricultural  Mortgage  Corporation  (Farmer  Mac). 
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1993).  Private 
y  commercial 
)nlike  agency 
irities  must  be 


proposed  rule  permits  investment  in  a 
greater  variety  of  mortgage  securities, 
subject  to  essential  safety  and 
soundness  constraints. 

2.  Limits  on  FNMA  and  FHLMC 
Mortgage  Securities 

As  previously  noted.  System  banks 
requested  that  the  FCA  repeal  the  50- 
percent  investment  portfolio  limit  on 
mortgage  securities  that  are  issued  or 
guaranteed  as  to  principle  and  interest 
by  FNMA  and  FHLMC.  System  banks 
commented  that  no  other  financial 
institution  regulatory  agency  places 
restrictions  on  the  credit  exposure  to 
GSEs  and  that  exposure  limits  on  these 
securities  should  be  left  to  the 
discretion  of  each  bank. 

At  this  time,  the  FCA  does  not 
propose  to  repeal  the  existing  portfolio 
limits  for  FNMA  and  FHLMC  mortgage 
securities.  As  explained  in  greater  detail 
below,  the  proposed  regulation 
significantly  expands  the  authority  of 
System  institutions  to  purchase  and 
hold  mortgage  securities.  The  FCA's 
proposal  will  permit  System  institutions 
to  invest,  for  the  first  time,  in  non- 
agency  mortgage  securities.  Under 
certain  circumstances.  System  banks 
would  also  be  able  to  hold  mortgage 
derivative  products,  such  as  SMBS,  for 
interest  rate  risk  management. 
Additionally,  the  new  regulations  will 
enable  System  institutions  to  rely  on 
alternate  stress  tests  for  measuring  the 
price  sensitivity  of  mortgage  securities. 

The  FCA  agrees  with  System 
commenters  that  the  board  and 
management  of  each  FCS  institution 
should  establish  risk  exposure  limits  for 
all  mortgage  securities.  A  regulatory 
portfolio  limit  on  FNMA  and  FHLMC 
mortgage  securities  does  not  absolve  an 
institution's  board  or  management  of  its 
responsibility  to  establish  risk 
parameters  that  are  based  on  the 
institution's  unique  risk-bearing 
capacity.  The  FCA  also  expects  each 
FCS  institution  to  maintain  a  well- 
diversified  investment  portfolio, 
regardless  of  whether  these  regulations 
impose  a  portfolio  cap  on  particular 
'  classes  of  investments. 

Regulatory  portfolio  Umits  enhance 
safety  and  soundness  by  limiting  credit 
exposure,  promoting  diversification  of 
System  investment  portfolios,  and 
curtailing  investments  in  securities  that 
may  exhibit  considerable  interest  rate  or 
liquidity  risks.  The  FCA  invites  further 
comment  about  this  issue. 

3.  Non-agency  Mortgage  Securities 

The  size  and  liquidity  of  the  non- 
agency  mortgage  securities  market  has 
increased  markedly  since  the 
implementation  of  the  current 


regulations  in  1993.  The  largest  sector  of 
the  non-agency  market  is  comprised  of 
securities  that  are  collateralized  by 
"jumbo"  mortgages  with  principal 
amounts  that  exceed  the  maximum 
limits  for  FNMA  and  FHLMC 
programs.'^ 

The  credit  quality  and  liquidity  of  any 
particular  non-agency  mortgage  seciu-ity 
are  dependent  upon  a  myriad  of  factors, 
including  the  type  of  collateral  and  the 
structure,  term,  and  originator  of  the 
issue.  Non-agency  mortgage  securities 
are  not  explicitly  or  implicitly 
guaranteed  by  the  United  States,  so 
these  instruments  typically  require 
credit  enhancements  to  receive  a  high 
rating.  Credit  enhancement  is  usually 
provided  by  some  combination  of  issuer 
or  third-party  guarantee,  letter  of  credit, 
over-coUateralization,  pool  insurance,  or 
subordination.  As  a  result  of  these  credit 
enhancements,  highly  rated  non-agency 
mortgage  securities  enjoy  low  default 
rates. 

The  FCA  determines  that  non-agency 
mortgage  securities  that  maintain  the 
highest  credit  rating  by  an  NRSRO  have 
sufficient  protections  against  default 
risk.  Proposed  §615.5140(a)(5)(ii) 
permits  each  System  institution  to 
invest  in  mortgage  securities  that  are 
offered  by  private  sector  entities.  Under 
this  proposal,  privately  issued  mortgage 
securities  are  eUgible  investments  for 
System  institutions  if  they  are  rated  in 
the  highest  rating  category  by  an  NRSRO 
and  they  are  collateralized  by  qualifying 
residential  mortgages,  meeting  the 
requirements  of  the  Secondary  Mortgage 
Market  Enhancement  Act  of  1984 
(SMMEA).**  Prior  to  investing  in  such 
securities,  every  System  bank  must 
subject  each  non-agency  mortgage 
security  to  stress  testing  in  accordance 
with  §615.5141.  Non-agency  mortgage 
securities  cannot  exceed  15  percent  of 
each  institution's  total  investments. 
Furthermore,  mortgage  securities  that 
are  issued  by  any  party  other  than 
Ginnie  Mae  cannot  exceed  50  percent  of 
each  institutions'  total  investments. 
This  amendment  balances  the  System's 


request  for  a  broader  selection  of 
mortgage  securities  with  appropriate 
safety  and  soundness  restraints. 

4.  Fixed-rate  Mortgage  Pass-through 
Securities 

Currently,  fixed-rate  mortgage 
securities  are  eligible  investments  for 
System  institutions  if  they  satisfy  the 
three-pronged  stress  test  in  existing 
§  615. 5140(a)(2)(ii). 15  This  stress  test 
provides  a  basic  method  for  measuring 
the  price  sensitivity  of  a  mortgage 
security  to  changes  in  interest  rates.'* 
System  banks  requested  that  the  FCA 
repeal  the  requirement  in  existing 
§  615.5140(a)(2)  that  subjects  mortgage 
pass-through  securities  to  the  stress  test. 
The  Farm  Credit  banks  asserted  that 
interest  rate  risk  in  mortgage  pass- 
through  securities  is  easier  to  model  and 
analyze  and  other  federally  regulated 
financial  institutions  are  not  subject  to 
similar  requirements. 

The  FCA  believes  that  stress  testing  of 
all  mortgage  securities  is  a  necessary 
discipline  that  enables  each  System 
institution  to  better  understand  and 
manage  the  risks  inherent  in  these 
instruments.  Therefore,  the  FCA  does 
not  incorporate  the  System's  suggestion 
in  this  proposal.  However,  as  discussed 
below,  the  FCA  proposes  significant 
changes  to  the  stress-testing 
requirements  for  mortgage  securities. 

5.  Other  Mortgage-derivative  Products 

The  FCA  also  plans  to  repeal  existing 
§§615.5131(r)  and  (s),  615.5140(a)(2)(v). 
and  certain  provisions  in  §  615.5174(c) 
that  explicitly  ban  investments  in  SMBS 
and  inverse  floating-rate  debt  classes. '^ 
System  banks  claim  that  the  explicit  ban 
on  SMBS  is  overly  broad  and,  as  a 


"Several  other  asset  classes  in  the  non-agency 
N4BS  market  exist,  including;  (l)  Housing  and 
Urban  Development  paper;  (2)  high  loan-to-value 
loans:  (3)  Community  Reinvestment  Ad  loans:  and 
(4)  loans  to  borrowers  with  conforming  loan 
balances  with  other  features  that  prevent  agency 
securitization,  such  as  low  documentation,  self- 
employment,  and  unique  property  features. 

'♦The  proposed  rule  allows  investments  in 
mortgage  securities  that  are  offered  and  sold 
pursuant  to  section  4  (5)  of  the  Securities  Act  of 
1933,  15  U.S.C.  77d(5),  or  are  residential  mortgage 
related  securities  within  the  meaning  of  section  3 
(a)  (41)  of  the  Securities  Exchange  Act  of  1934.  15 
U.S.C.  78c(a)  (41).  SMMEA  amended  several 
statutes  to  encourage  private  sector  investment  in 
certain  mortgage-related  securities.  See  Pub.  L.  98- 
440,  98  Stat.  1669,  October  3, 1984. 


"A  recent  FCA  bookletter  explains  the  authority 
of  System  banks  to  invest  in  fixed-rate  mortgage 
securities  that  convert  to  adjustable  rate  securities. 
See  BL-038.  "Guidance  Relating  to  Investment 
Activities."  (November  26.  1997). 

'•Under  existing  S6l5.5l40(a)(2)(ii).  each  fixed- 
rate  mortgage  security  must  have  a  weighted 
average  life  [WAD  of  5  years  or  less,  and  changes 
in  its  WAL  and  price  cannot  exceed  specified 
percentages,  assuming  parallel  and  sustained  shift 
in  interest  rates  of  300  basis  points. 

"Existing  5615.5131(r)  defines  SMBS  as 
"securities  created  by  segregating  the  cashflows 
from  the  underlying  mortgages  or  mortgage 
securities  to  create  two  or  more  new  securities,  each 
with  a  specified  percentage  of  the  underlying 
security's  principal  payments,  interest  payments,  or 
combination  of  the  two."  Furthermore,  existing 
S615.5140(a)(2)(v)(A)  and  615.5174(c)  specifically 
prohibit  System  banks  from  acquiring  SMBS  that 
are  issued  by  GNfMA.  FNMA.  FHLMC.  and  the 
Fanner  Mac.  When  the  existing  regulations  wore 
adopted,  the  FCA  reasoned  that  SMBS  exhibit 
extreme  price  volatility  to  shifting  interest  rates, 
and  therefore,  these  instruments  were  not  suitable 
for  maintaining  a  liquidity  reserve  or  managing 
interest  rate  risk.  See  56  FR  65091.  65096 
(December  18.  1991):  58  FR  63034.  63046 
(November  30,  1993). 
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result,  it  excludes  securities  with 
limited  interest  rate  risk.  The  FCA 
concludes  that  the  explicit  regulatory 
ban  on  certain  mortgage-derivative 
products  is  unnecessary  because  all 
mortgage  securities  are  subject  to  stress- 
testing  requirements  under  both  the 
current  and  proposed  rules.  The  degree 
of  price  sensitivity  that  a  mortgage 
security  exhibits  to  changes  in  market 
interest  rates  is  influenced  by  its  unique 
characteristics.  A  System  institution 
should  determine  whether  a  particular 
mortgage  secxirity  meets  its  risk 
management  objectives  by  using 
analytical  techniques  and 
methodologies  that  effectively  evaluate 
how  interest  rate  changes  will  affect 
prepayments  and  cashflows  of  the 
instrument. 

Repeal  of  these  regulatory  restrictions 
will  afford  each  System  institution 
greater  latitude  to  manage  interest  rate 
risks  in  the  investment  portfolio  and  its 
balance  sheet.  Although  certain 
mortgage  derivative  products  are  risky 
because  their  prices  may  be  subject  to 
substantial  fluctuations,  the  FCA 
recognizes  that  they  can  also  be  useful 
tools  for  reducing  interest  rate  risk. 
Successful  risk  management  of  these 
instruments  requires  a  thorough 
understanding  of  the  principles  that 
govern  the  pricing  of  these  instruments. 
In  general,  FCA  would  view  it  as  an 
unsafe  and  unsound  practice  to  hold 
SMBS  and  inverse  floaters  for  any 
purpose  other  than  to  reduce  speciBc 
interest  rate  risks.  Management  must 
document,  prior  to  purchase  and  each 
quarter  thereafter,  that  the  mortgage 
derivative  product  is  reducing  the 
interest  rate  risk  of  a  designated  group 
of  assets  or  liabilities  and  the  interest 
rate  risk  of  the  institution.  However,  if 
such  an  instrument  exhibits  only 
minimal  price  sensitivity  imder  the 
stress  test  in  proposed  §615.5141,  a 
System  institution  would  be  allowed  to 
purchase  and  hold  the  instrument  for 
other  purposes  permitted  bv  existing 
§615.5132. 

6.  Stress-testing  Requirements 

Although  credit  risk  on  highly  rated 
mortgage  seciirities  is  minimal,  these 
securities  may  expose  investors  to 
significant  interest  rate  risk.  Since 
borrowers  may  prepay  their  mortgages, 
investors  may  not  receive  the  expected 
cashflows  and  returns  on  these 
securities.  Numerous  factors  influence 
the  cashflow  pattern  and  price 
sensitivity  of  mortgage  securities. 
Prepayments  on  these  securities  are 
affected  by  the  spread  between  market 
rates  and  the  actual  interest  rates  of 
mortgages  in  the  pool,  the  path  of 
interest  rates,  and  the  luipaid  balances 


and  remaining  terms  to  maturity  on  the 
mortgage  collateral.  The  price  behavior 
of  a  mortgage  security  also  depends  on 
whether  the  security  was  purchased  at 
a  premium  or  at  a  discount.  Therefore, 
each  System  institution  needs  to  employ 
appropriate  analytical  techniques  and 
methodologies  to  measure  and  evaluate 
interest  rate  risk  inherent  in  mortgage 
securities.  More  specifically,  prudent 
risk  management  practices  require  every 
System  institution  to  examine  the 
performance  of  each  mortgage  security 
under  a  wide  array  of  possible  interest 
rate  scenarios.  For  these  reasons,  the 
FCA  continues  to  believe  that 
appropriate  stress  testing  of  all  mortgage 
securities  is  necessary  to  gain  a  full 
understanding  of  the  risks  inherent  in 
the  instruments. 

Originally,  FCS  banks  requested 
technical  modiHcations  to  FCA's 
existing  regulatory  stress  test.  System 
banks  subsequently  requested  that  the 
FCA  repeal  the  regulatory  stress  test 
after  the  FFIEC  rescinded  a  policy 
statement  that  required  depository 
institutions  to  stress  test  mortgage 
derivative  products.**  The  System 
banks  commented  that  the  FCA  should 
make  its  regulatory  approach  consistent 
with  the  FFIEC's  new  policy. 

In  response,  the  FCA  proposes 
significant  changes  to  existing 
requirements  for  evaluating  the  price 
sensitivity  of  mortgage  securities  and 
determining  their  suitability.  The  FCA's 
revised  regulatory  approach  reflects 
improvements  in  prepayment  models 
and  methodologies  for  evaluating  and 
measuring  the  price  sensitivity  of  a 
secxurity.  Specifically,  this  proposal 
would  enable  each  FCS  institution  to 
choose  between  two  alternative 
approaches  for  measuring  and 
evaluating  the  price  sensitivity  of 
mortgage  securities  to  interest  rate 
fluctuations. 

Under  the  first  option,  an  FCS 
institution  may  continue  to  use  a 
modified  version  of  the  existing  three- 
pronged  stress  test.  The  FCA  proposes 
to  modify  the  third  prong  of  the  stress 
test,  which  establishes  a  price 
sensitivity  limit  for  mortgage  seciulties. 
Under  proposed  §615. 5141(a)(3),  the 
estimated  change  in  the  price  of  the 
security  cannot  exceed  13  percent  due 
to  an  immediate  and  sustained  parallel 
shift  in  the  yield  curve  of  plus  or  minus 
300  basis  points.  This  revision,  which 
was  originally  requested  by  System 
banks,  corrects  an  inconsistency  in  the 
test  that  may  arise  under  certain  interest 
rate  scenarios.  This  change  affords  more 
latitude  for  investment  in  mortgage 
securities. 


"See  63  FR  20191  (April  23.  1998). 


Proposed  §  615.5141(b)  allows  the  use 
of  alternative  stress  tests  to  evaluate  the 
price  sensitivity  of  investments  in 
mortgage  securities.  The  FCA  is 
permitting  alternative  stress  tests 
because  new  risk  management 
technologies  better  enable  investors  to 
measure  interest  rate  risks  in  complex 
mortgage  securities.  Alternative  stress 
tests  must  be  able  to  measure  the  price 
sensitivity  of  mortgage  instruments  over 
different  interest  rate/yield  curve 
scenarios  prior  to  purchase  and  each 
quarter  thereafter.  The  methodology  that 
an  FCS  institution  uses  to  analyze 
mortgage  securities  must  be 
commensurate  with  the  complexity  of 
the  instrument's  structure  and 
cashflows.  For  example,  a  pre-piirchase 
analysis  may  show  the  effect  of  an 
immediate  and  parallel  shift  in  the  yield 
ciirve  of  plus  and  minus  100,  200,  and 
300  basis  points.  Depending  on  the 
instrument's  complexity,  such  analysis 
may  encompass  a  wider  range  of 
scenarios,  including  non-parallel 
changes  in  the  yield  curve.  A 
comprehensive  analysis  may  also  take 
into  consideration  other  relevant  factors, 
such  as  interest  rate  volatility  and 
changes  in  credit  spreads.  The 
methodology  used  to  evaluate  an 
instrument's  price  sensitivity  should 
enable  management  to  determine  that 
the  particular  mortgage  security:  (1)  Is 
compatible  with  the  objectives  and  risk 
Umits  in  the  institution's  investment 
poUcies;  and  (2)  does  not  expose  capital 
and  earnings  to  excessive  risk. 

An  FCS  institution  employing 
internal  models  for  valuation  and  risk 
measurement  of  mortgage  securities 
should  have  adequate  procedures  to 
validate  the  models  and  periodically 
review  all  elements  of  the  modeling 
process,  including  assumptions  and  risk 
measurement  methodologies  and 
techniques.  Any  FCS  institution  that 
relies  on  third  parties  for  valuation  and 
risk  measurement  must  understand  the 
assumptions  and  techniques  used.  All 
analysis  must  be  available  for  review  by 
the  Office  of  Examination  of  the  FCA. 

7.  Other  Technical  Changes 

The  FCA  proposes  to  replace  the 
definitions  of  "CMOs,"  "mortgage- 
backed  securities,"  and  "REMICs"  in 
existing  §61 5. 51 3 1(e),  (1),  and  (p)  with 
a  single  definition  of  "mortgage 
securities"  in  proposed  §615.5131(1), 
which  encompasses  mortgage  pass- 
through  securities  and  all  mortgage 
derivative  products.  Although  proposed 
§615.5131(i)  continues  to  refer  to  CMOs 
and  REMICS,  the  FCA  has  omitted 
specific  regulatory  definitions  for  these 
securities  from  the  regulation  because 
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their  meanings  are  commonly 
understood  in  the  financial  markets. 
The  FCA  proposes  to  relocate  the 
applicable  regulatory  provision 
governing  ARM  securities  from 
§615.5140(a)(2)(ii)  to  §615.5141  and  to 
delete  the  definition  of  "adjustable-rate 
mortgage"  in  existing  §61 5.5 131(b) 
because  it  is  redundant. 

G.  Corporate  Debt  Obligations  and  ABS 

Currently,  corporate  debt  obligations 
and  ABS  are  subject  to  a  single 
regulatory  provision,  existing 
§  615.5140(a)(8).  Under  the  existing 
regulation,  corporate  bonds  and  ABS, 
combined,  cannot  exceed  15  percent  of 
the  total  investments  of  each  FCS 
institution.  Under  this  proposal, 
corporate  bonds  and  ABS  would  be 
governed  by  separate  regulatory 
provisions,  and  the  portfolio  cap  for 
each  category  would  be  20  percent  of 
total  outstanding  investments.  The 
FCA's  proposal  to  expand  the  portfolio 
hmits  for  these  two  investments 
provides  every  FCS  institution  with 
greater  flexibiUty  to  invest  in  these 
securities  within  reasonable  risk 
diversification  parameters. 

Existing  §615. 5140(a)(8)(ii)  authorizes 
each  FCS  institution  to  invest  in  ABS 
that  mature  in  5  years,  are  collaterahzed 
by  loans  on  new  automobiles  (CARs)  or 
credit  card  receivables  (CARDs).  and 
maintain  the  highest  investment  grade 
credit  rating  by  an  NRSRO.  The  FCA 
adopted  §615.5140(a)(8)(ii)  in  1993 
when  CARs  and  CARDs  comprised 
approximately  80  percent  of  the  ABS 
market  and  other  types  of  ABS  were  not 
actively  traded  in  the  secondary 
markets.^' 

The  scope  and  depth  of  the  ABS 
market  has  expanded  rapidly  since 
1993.  As  a  result.  System  banks  have 
requested  authority  to  invest  in  ABS 
that  are  collateralized  by  other  types  of 
assets.  Originally,  System  banks 
petitioned  the  FCA  for  authority  to 
purchase  and  hold  ABS  that  are  secured 
by  home  equity  loans,  manufactured 
housing  loans,  agricultural  equipment 
loans,  student  loans,  and  wholesale 
dealer  automobile  loans.  Subsequently. 
System  banks  requested  that  the  FCA 
amend  the  regulation  so  it  places  no 
restrictions  on  the  types  of  collateral 
that  securiUze  ABS.  System  banks  assert 
that  a  high  credit  rating  is  more 
indicative  of  an  ABS's  liquidity  than  its 
underlying  collateral.  Farm  Credit  banks 
also  suggested  that  the  FCA  revise  the 
maturity  limits  on  ABS  to  permit  fixed- 
rate  ABS  that  have  both  a  final  maturity 
of  7  years  or  less  and  a  WAL  of  5  years 
or  less,  and  floating-rate  ABS  that  have 


both  a  final  maturity  of  10  years  or  less 
and  a  WAL  of  7  years  or  less. 

This  proposal  adopts  a  modified 
version  of  the  System's  original 
recommendation. 2°  Proposed 
§  615.5140(a)(6)  would  authorize 
investment  in  ABS  that  are 
collateralized  by  CARs,  CARDs,  home 
equity  loans,  manufactured  housing 
loans,  equipment  loans,  student  loans.- 
and  wholesale  dealer  automobile  loans. 
The  FCA  emphasizes  that  securities 
collateralized  by  home  equity  loans  are 
ABS,  not  mortgage  securities,  under  this 
proposal.  The  FCA  finds  that  the  market 
for  these  types  of  ABS  is  sufficiently 
developed  and  that  these  securities  are 
suitable  for  meeting  the  objectives  of 
§615.5132.  This  broad  array  of  ABS 
should  provide  FCS  institutions  with  an 
ample  selection  of  highly  rated,  fixed- 
income  investments  that  have  relatively 
stable  cashflows. 

Under  proposed  §  615.5140(a)(6),  FCA 
specifies  that  the  WAL  for  all  eligible 
ABS  cannot  exceed  5  years  and  the  final 
maturity  cannot  exceed  7  years.  The 
FCA  proposes  to  extend  the  final 
maturity  from  5  to  7  years  in  recognition 
that  ABS  with  final  maturities  of  7  years 
typically  have  much  shorter  WALs.  This 
approach  has  the  added  advantage  of 
facilitating  comparisons  between 
amortizing  ABS  and  other  fixed-income 
securities.  The  FCA  does  not  adopt  the 
System's  suggestion  regarding  the 
maturity  of  adjustable-rate  ABS  for  two 
reasons.  Most  ABS  have  final  maturities 
that  are  shorter  than  the  timeframe 
recommended  by  Farm  Credit  banks. 
Other  factors,  such  as  the  frequency  of 
repricing,  periodic  and  Ufe-time  interest 
rate  caps  and  the  index  to  which  the 
instrument  is  tied  are  important 
determinants  of  how  the  instrument  will 
perform.  Therefore,  the  FCA  requests 
comments  on  how  the  regulations  could 
address  maturity  limits  for  adjustable 
ABS. 

The  FCA  anticipates  that  there  will  be 
further  growth  in  the  ABS  market  and 
active  secondary  markets  will  ultimately 
develop  for  ABS  that  are  backed  by 
other  types  of  collateral.  Thus,  the  FCA 
also  requests  comments  on  how  it  could 
develop  a  more  flexible  final  regulation 
that  would  enable  the  regulator  to 
estabhsh  criteria  for  determining  the 
suitability  of  new  types  of  ABS  that 
financial  markets  may  create. 

The  FCA  proposes  no  substantive 
changes  to  the  regulatory  provisions  that 
govern  investments  in  corporate  debt 
obligations.  Under  this  proposal. 


'•  See  58  FR  63034.  83050  (November  30,  1993). 


2"  Although  the  System's  recommendation  did 
not  address  the  credit  rating  for  ABS.  the  FCA 
proposes  to  retain  the  requirement  in  the  existing 
regulation  that  all  eligible  ABS  maintain  the  highest 
credit  rating  by  an  r4RSRO. 


existing  §615. 5140(a)(8)(i)  will  be 
redesignated  as  §  615.5140(a)(7). 

H.  Shares  in  Investment  Companies 

The  FCA  believes  t|iat  investment 
companies  provide  System  institutions 
with  another  convenient  method  to 
diversify  and  manage  risks.  Therefore, 
the  FCA  proposes  to  authorize 
investment  in  shares  of  any  investment 
company  that  is  registered  under  section 
8  of  the  Investment  Company  Act  of 
1940.  15  U.S.C.  80a-8,  as  long  as  the 
investment  company's  portfolio  consists 
exclusively  of  seciirities  that  are 
authorized  by  §  615.5140.  Prior  to 
investing  in  a  particular  investment 
company,  an  FCS  institution  would  be 
required'  by  proposed  §  615.5140(a)(8)  to 
evaluate  the  investment  company's  risk 
and  return  objectives.  As  part  of  this 
evaluation,  the  FCS  institution  should 
determine  whether  the  investment 
company's  use  of  financial  derivatives  is 
consistent  with  its  investment  policies. 
For  instance,  the  FCA  would  generally 
view  it  an  unsafe  and  unsound  practice 
for  an  FCS  institution  to  invest  in  an 
investment  company  that  uses  financial 
derivatives  for  speculative  purposes 
rather  than  as  a  risk  management  tool. 
Every  System  institution  should 
maintain  appropriate  dociunentation  on 
each  investment,  including  a  prospectus 
and  analysis,  so  its  investment  and 
selection  process  can  be  audited  and 
examined. 

Proposed  §  615.5140(b)(5)  addresses 
how  the  obligor  and  portfolio 
limitations  in  §  615.5140(b)(3)  and  (b)(4) 
apply  to  an  FCS  institution's  interest  in 
an  investment  company.  Generally, 
proposed  §61 5.51 40(b)(5)(i)  requires 
combining  the  institution's  direct 
holdings  of  an  eligible  investment  with 
its  pro  rata  interest  in  the  same  type  of 
instrument  in  the  portfolio  of  an 
investment  company  for  the  purpose  of 
complying  with  §615. 5140(b)(3). 
(b)(4)(i).  and  (b)(4)(ii).  The  FCA  notes 
that  aggregation  is  required  only  if  this 
regulation  subjects  a  particular 
investment  to  an  obfigor  or  portfolio 
limit.  For  example,  prime  commercial 
paper  is  subject  to  an  obligor  hmit.  but 
not  a  portfolio  limit.  As  a  result,  the 
regulation  requires  aggregation  to  ensure 
that  no  more  than  20  percent  of  an  FCS 
institution's  total  capital  is  invested  in 
the  prime  commercial  paper  of  any 
single  obligor.  However,  no  regulatory 
restriction  applies  to  the  amount  of 
prime  commercial  paper  that  an  FCS 
institution  may  hold  in  its  investment 
portfolio,  either  directly  or  through  an 
investment  company. 

Proposed  §615. 5140(b)(5)(ii)  carves 
out  two  exceptions  to  this  aggregation 
rule.  The  first  exception  applies  to  the 
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obligor  limit,  while  the  second 
exemption  covers  portfolio  restrictions. 
Under  §615.5140(b){5)(ii)(A),  an  FCS 
institution  may  elect  not  to  combine  its 
pro  rata  interest  in  a  particular  security 
in  an  investment  company  with  its 
direct  holdings  of  securities  that  are 
issued  by  the  same  obligor  if  the 
investment  company's  holdings  of  the 
securities  of  any  one  issuer  do  not 
exceed  5  percent  of  its  total  portfolio. 
Pursuant  to  §615.5140(b)(5)(ii)(B),  an 
FCS  institution  may  elect  not  to 
combine  its  pro  rata  interest  in  a  type 
of  security  in  an  investment  company 
with  its  direct  holding  of  a  class  of 
securities  that  are  subject  to  the 
portfolio  limits  if  its  shares  in  a 
particular  investment  company  do  not 
exceed  10  percent  of  its  total 
investments. 

/.  Other  Eligible  Investments 

The  FCA  proposes  to  redesignate 
existing  §  615.5140(a)(ll)  as 
§  615.5140(a)(9).  This  proposal  contains 
no  substantive  amendments  to  this 
provision,  which  allows  the  purchase  of 
other  short-term  investments,  as 
authorized  by  the  FCA  that  are 
marketable  and  highly  rated  by  an 
NRSRO.  Whenever  possible,  the  FCA 
seeks  to  repeal  regulatory  prior-approval 
requirements  that  are  not  mandated  by 
the  Act.  The  FCA  requests  comments  on 
how  the  Gnal  regulation  could  permit 
FCS  institutions,  under  certain 
circimistances.  to  invest  in  short-term, 
highly  rated,  marketable  securities  that 
are  not  expressly  authorized  by 
§  615.5140  without  requiring  Agency 
approval. 

IV.  Technical  Amendments 

The  FCA  proposes  several  conforming 
amendments  to  §  615.5174  relating  to 
investments  in  securities  issued  by 
Fanner  Mac.  The  terminology  for 
mortgage  securities  has  been  revised  so 
that  it  is  consistent  with  proposed 
amendments  to  §  615.5131. 

The  FCA  proposes  to  repeal  the 
definitions  of  "asset-liability 
management,"  "Federal  funds," 
"interest  rate  risk,"  "market  value  of 
equity,"  "net  interest  income,"  "total 
capital,"  and  "weighted  average 
maturity"  in  §  615.5131  because  the 
meanings  of  these  terms  are  commonly 
understood  in  financial  markets. 
Separately,  the  FCA  has  redefined 
"absolute  final  maturity"  in 
§  615.5131(a)  as  "final  maturity"  in 
proposed  §  615.5131(c). 

Tne  FCA  also  proposes  to  repeal 
§  615.5142(a)  and  remove  the 
designation  from  paragraph  (b)  because 
this  provision  is  obsolete.  Existing 
§  615.5142(a)  pertains  to  the  divestiture 


of  investments  that  were  rendered 
ineligible  when  the  FCA  originally 
adopted  these  regulations  in  1993. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  securities, 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  615  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS.  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.7, 1.10, 1.11, 1.12, 
2.2,  2.3,  2.4.  2.5,  2.12.  3.1,  3.7,  3.11,  3.25,  4.3. 
4.3A.  4.9,  4.14B.  4.25,  5.9.  5.17,  6.20,  6.26, 
8.0.  8.3.  8.4.  8.6,  8.7,  8.8,  8.10,  8.12  of  the 
Farm  Credit  Act  (12  U.S.C  2013,  2015,  2018, 
2019,  2020,  2073.  2074.  2075,  2076,  2093, 
2122,  2128,  2132,  2146.  2154,  2154a,  2160. 
2202b,  2211,  2243,  2252.  2278b,  2278b-6, 
22maa.  2279aa-3,  2279aa-4.  2279aa-6. 
2279aa-7,  2279aa-«,  2279aa-10,  2279aa-12); 
sec.  301(a)  of  Pub.  L  100-233, 101  Stat.  1568, 
1608. 

2.  Subpart  E  is  amended  by  revising 
the  heading  to  read  as  follows: 

Subpart  E — Investment  Portfolio 
Management 

3.  Section  615.5131  is  revised  to  read 
as  follows: 

§615.5131     Oefinttions. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Asset-backed  securities  (aBS) 
mean  investment  securities  that  provide 
for  ownership  of  a  fractional  undivided 
interest  or  collateral  interests  in  specific 
assets  of  a  trust  that  are  sold  and  traded 
in  the  capital  markets.  For  the  purposes 
of  this  subpart,  ABS  exclude  mortgage 
securities  that  are  defined  in 
§615.5131(1). 

(b)  Eurodollar  time  deposit  means  a 
non-negotiable  deposit  denominated  in 
United  States  dollars  and  issued  by  an 
overseas  branch  of  a  United  States  bank 
or  by  a  foreign  bank  outside  the  United 
States. 

(c)  Final  maturity  means  the  last  date 
on  which  the  remaining  principal 
amount  of  a  security  is  due  and  payable 
(matiu^s)  to  the  registered  owner.  It 
shall  not  mean  the  call  date,  the 
expected  average  life,  the  duration,  or 
the  weighted  average  maturity. 

(d)  General  obligations  of  a  State  or 
political  subdivision  means: 

(1)  The  full  faith  and  credit 
obligations  of  a  State,  the  District  of 


Columbia,  the  Commonwealth  of  Puerto 
Rico,  a  territory  or  possession  of  the 
United  States,  or  a  political  subdivision 
thereof  that  possesses  general  powers  of 
taxation,  including  property  taxation;  or 

(2)  An  obligation  payable  from  a 
special  fund  or  by  an  obligor  not 
possessing  general  powers  of  taxation 
when  an  obligor  possessing  general 
powerj  of  taxation,  including  property 
taxation,  has  unconditionally  promised 
to  make  payments  into  the  fund  or 
otherwise  provide  funds  to  cover  all 
reguired  payments  on  the  obligation. 

(e)  Liquid  investments  are  assets  that 
can  be  promptly  converted  into  cash 
without  significant  loss  to  the  investor. 
In  the  money  market,  a  security  is  liquid 
if  the  spread  between  bid  and  ask  prices 
is  narrow  and  a  reasonable  amount  can 
be  sold  at  those  prices. 

(f)  Loans  are  clefined  by  §  621.2(f)  of 
this  chapter  and  are  calculated  quarterly 
(as  of  the  last  day  of  March,  June, 
September,  and  December)  by  using  the 
average  daily  balance  of  loans  for  the 
quarter  then  ended. 

(g)  Market  risk  means  the  risk  to  the 
bank's  financial  condition  resulting 
from  a  decline  in  value  of  its  holdings 
arising  from  changes  in  interest  rates  or 
market  prices.  A  bank's  exposure  to 
market  risk  can  be  measured  by 
assessing  the  effect  of  changing  rates 
and  prices  on  either  earnings  or 
economic  value  of  an  individual 
instrument,  a  portfolio,  or  the  entire 
institution. 

(h)  Marketable  investment  means  an 
asset  that  can  be  sold  with  reasonable 
promptness  at  a  price  that  reasonably 
reflects  its  fair  value  in  an  active  and 
universally  recognized  secondary 
market. 

(i)  Mortgage  securities  means 
securities  that  are  either: 

(1)  Collateralized  with  residential 
mortgage  loans  (excluding  home  equity 
loans)  that  represent  ownership  of  a 
fractional  undivided  interest  in  a 
specific  pool  of  mortgages  (commonly 
known  as  pass-through  securities  or 
participation  certificates),  or 

(2)  A  multi-class,  pay-through  bond 
backed  by  a  pool  of  residential  mortgage 
pass-through  securities  or  residential 
mortgage  loans  (including  securities 
commonly  known  as  collateralized 
mortgage  obligations  and  real  estate 
mortgage  investment  conduits). 

(j)  Nationally  Recognized  Statistical 
Rating  Organization  (NRSRO)  means  a 
rating  organization  that  the  Securities 
and  Exchange  Commission  has 
recognized  as  an  NRSRO. 

[k]  Weighted  average  life  (WAL) 
means  the  average  time  to  receipt  of 
principal,  weighted  by  the  size  of  each 
principal  payment.  Weighted  average 
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life  for  mortgage  and  asset-backed 
securities  is  calculated  under  specific 
prepayment  assumptions. 

4.  Section  615.5133  is  revised  to  read 
as  follows: 

§  61 5.51 33    Investment  portfolio 
management 

The  board  of  directors  of  each  Farm 
Credit  bank  is  responsible  for  adopting 
written  policies  for  managing  the  bank's 
investment  activities.  The  board  of 
directors  shall  also  ensure  that  the 
bank's  investments  are  safely  and 
soundly  managed  in  accordance  with 
the  written  policies  and  that  appropriate 
internal  controls  are  in  place  to 
preclude  investment  actions  that 
undermine  the  solvency  and  liquidity  of 
the  bank.  Written  investment  policies 
must  address  the  purposes  and 
objectives  of  investments,  risk 
parameters,  delegations  of  authority, 
and  reporting  requirements.  Annually, 
the  board  of  directors  of  each  Farm 
Credit  bank  shall  review  its  investment 
poUcies  to  determine  whether  objectives 
and  risk  exposure  limits  continue  to  be 
appropriate  for  the  bank. 

(b)  Risk  parameters.  The  investment 
pohcies  shall  establish  risk  limits  and 
diversification  requirements  for  the 
various  classes  of  eligible  investments 
and  the  entire  investment  portfoUo.  Risk 
parameters  shall  be  based  on  the  Farm 
Credit  bank's  institutional  objectives, 
capital  position,  and  its  tolerance  for 
risk.  The  policies  must  identify  the 
types  and  quantity  of  investments  that 
the  bank  will  hold  to  achieve  its 
objectives  and  control  credit,  market 
liquidity,  and  operational  risks. 

(1)  Credit  risk.  The  bank's  investment 
policies  shall  establish: 

(i)  Credit  quality  standards,  limits  on 
counterparty  risk,  and  risk 
diversification  requirements  that  limit 
concentrations  based  on  a  single  or 
related  counterparties,  a  geographical 
area,  industries  or  obligations  with 
similar  characteristics. 

(ii)  Criteria  for  selecting  brokers, 
dealers,  and  investment  bankers 
(collectively,  securities  firms).  The 
pohcy  shall  also  set  hmits  on  the 
amounts  and  types  of  transactions  that 
the  bank  shall  execute  with  authorized 
securities  firms.  The  board  of  directors 
shall  annually  review  management's 
selection  of  securities  firms  and 
limitations  on  transactions  with  such 
securities  firms. 

(iii)  Collateral  margin  requirements  on 
repurchase  agreements. 

(2)  Market  risk.  The  bank's  investment 
policies  shall  set  market  risk  limits  for 
the  institution,  the  investment  portfolio 
or  specific  types  of  investments 
pursuant  to  the  regulations  in  this   . 


chapter  and  guidance  by  the  Farm 
Credit  Administration. 

(3)  Liquidity  risk.  The  bank's  poUcies 
shall  describe  the  liquidity 
characteristics  of  investments  used  to 
accomplish  institutional  objectives  and 
its  Uquidity  needs  sufficient  to  comply 
writh  the  requirements  of  §  615.5134. 

(4)  Operational  risk.  The  bank's 
policy  shall  address  operational  risks, 
including  delegations  of  authority  and 
internal  controls  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Delegations  of  authorities.  All 
delegations  of  the  management  of  the 
bank's  investments  to  specific  personnel 
or  committees  shall  state  the  extent  of 
management's  authority  and 
responsibilities. 

(c)  Internal  controls.  Each  Farm  Credit 
bank  shall: 

(1)  EstabUsh  appropriate  internal 
controls  to  detect  and  prevent  loss, 

.  fraud,  embezzlement,  conflicts  of 
interest,  and  unauthorized  investments 
and  ensure  compliance  with  policies 
established  by  the  board. 

(2)  Ensure  that  a  separation  of  duties 
and  supervision  exists  between 
personnel  executing  investment 
transactions  and  those  responsible  for 
approving,  revaluating,  and  overseeing 
the  bank's  investments. 

(3)  Maintain  management  information 
systems  that  are  commensurate  with  the 
level  and  complexity  of  the  bank's 
investment  activities. 

(d)  Securities  valuation.  Each  Farm 
Credit  bank  shall: 

(1)  Verify  the  value  of  any  security 
(except  new  issues)  that  it  piu-chases  or 
sells  from  a  source  that  is  independent 
of  the  broker,  dealer,  counterparty,  or 
other  intermediary  in  the  specific 
transaction. 

(2)  Determine,  at  least  monthly,  the 
fair  value  of  each  security  in  its 
portfoHo  and  the  fair  value  of  the 
portfolio  as  a  whole. 

(3)  Perform  evaluations  of  the  credit 
quality  and  price  sensitivity  to  changes 
in  market  interest  rates  of  all 
investments  held  in  its  portfolio  prior  to 
purchase  and  on  an  ongoing  basis. 

(e)  Reports  to  the  board.  Reports  on 
the  performance  and  risk  of  each 
investment  and  the  investment  portfolio 
shall  be  made  to  the  board  of  directors 
or  a  committee  thereof  each  quarter. 
Reports  shall  identify  potential  risk 
exposure  to  changes  in  market  interest 
rates  and  other  factors  that  may  affect 
the  value  of  the  bank's  investment 
holdings.  Each  report  shall  discuss  how 
investments  affect  the  bank's  overall 
financial  condition  and  evaluate 
whether  the  performance  of  the 
investment  portfolio  effectively  achieves 
the  objectives  established  by  the  board 


of  directors.  Any  deviations  from  the 
board's  pohcies  shall  be  specifically 
identified  in  the  report. 

5.  Section  615.5134  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  61 5.51 34    Liquidity  reserve  r»quirerT>ent 

«         *         *         •         * 

(b)  All  investments  held  for  the 
purpose  of  meeting  the  liquidity  reserve 
requirement  under  this  section  shall  be 
free  of  hen. 


6.  Section  615.5140  is  revised  to  read 
as  follows: 

$615.5140    Eligible  Investments. 

(a)  Farm  Credit  banks  are  authorized 
to  hold  the  following  types  of  eUgible 
investments,  denominated  in  United 
States  dollars,  to  comply  with  the 
requirements  of  §§615.5132,  615.5134, 
and  615.5135  of  this  subpart: 

(1)  Treasury  and  agency  securities. 
Obligations  of  the  United  States;  full- 
recourse  obligations,  other  than 
mortgage  securities,  of  agencies, 
instrumentalities  or  corporations  of  the 
United  States,  or  debt  obhgations  of 
other  obligors  that  are  fully  insured  or 
guaranteed  as  to  both  principal  and 
interest  by  the  United  States,  its 
agencies,  instnmientalities,  or 
corporations. 

(2)  General  obligations  of  a  State  or 
political  subdivision  that  mature  within 
10  years  and  are  rated  in  one  of  the 
three  highest  credit  rating  categories  by 
an  NRSRO. 

(3)  Obligations  of  international  and 
multilateral  development  banks  in 
which  the  United  States  is  a  voting 
shareholder. 

(4)  Money  market  instruments:  (i) 
Negotiable  certificates  of  deposit  that 
mature  within  1  year  or  less.  Federal 
funds,  term  Federal  funds  that  have  a 
callable  contract  with  a  term  to  maturity 
of  100  days  or  less,  and  bankers 
acceptances  that  are  issued  by 
depository  institutions.  All  issuers  of 
money  market  instruments  Usted  in 
paragraph  (a)(4)(i)  of  this  section  shall 
maintain  a  rating  in  one  of  the  two 
highest  short-term  credit  rating 
categories  by  an  NRSRO. 

(ii)  Eurodollar  time  deposits  that 
mature  within  90  days  and  are  held  at 
depository  institutions  that  maintain  a 
rating  in  the  highest  short-term  credit 
rating  category  by  an  NRSRO. 

(iii)  Prime  commercial  paper  that  has 
a  maturity  of  270  days  or  less  and  is 
rated  in  the  highest  short-term  credit 
rating  category  by  an  NRSRO. 

(iv)  Repurchase  agreements  where  a 
Farm  CrtKlit  bank  agrees  to  purchase 
marketable  securities  subject  to  an 
agreement  that  requires  a  counterparty 
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to  repurchase  the  same  or  identical 
securities  at  a  specific  time  within  100 
days  or  less.  The  collateral  for 
repurchase  agreements  shall  be  either 
eligible  investments  authorized  by  this 
section  or  other  marketable  securities 
that  are  rated  in  the  highest  credit  rating 
category  by  an  NRSRO. 

(v)  Master  notes  that  mature 
overnight,  or  have  a  callable  feature  and 
mature  within  270  days,  and  are 
executed  with  domestic  counterparties 
that  maintain  a  rating  in  the  highest 
short-term  credit  rating  category  by  an 
NRSRO. 

(5)  Mortgage  securities  that  are  rated 
in  the  highest  credit  rating  category  by 
an  NRSRO  and  are  either: 

(i)  Agency  mortgage  securities  that  are 
issued  or  guaranteed  as  to  principal  and 
interest  by  the  Government  National 
Mortgage  Association,  the  Federal 
National  Mortgage  Association.  Federal 
Home  Loan  Mortgage  Corporation,  or 

(ii)  Non-agency  mortgage  securities 
that  are  offered  and  sold  pursuant  to 
section  4(5)  of  the  Securities  Act  of 
1933,  15  U.S.C.  77d(5)  or  are  residential 
mortgage-related  securities  within  the 
meaning  of  section  3(a)(41)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78c(a)(41). 

(iii)  Mortgage  securities  shall  not  be 
consider  eligible  investments,  unless 
they  comply  with  the  requirements  of 
§615.5141  of  this  subpart. 

(6)  Asset-backed  securities  that  are 
collateralized  by  credit  card  receivables, 
automobile  loans,  home  equity  loans, 
manufactured  housing  loans,  equipment 
loans,  student  loans,  or  wholesale  dealer 
automobile  loans  that  are  rated  in  the 
highest  credit  rating  category  by  an 
NRSRO.  The  expected  WAL  on  eligible 
ABS  shall  not  exceed  5  years  and  the 
final  maturity  shall  not  exceed  7  years. 

(7)  Corporate  debt  securities  that  are 
rated  within  the  two  highest  credit 
rating  categories  by  an  NRSRO,  mature 
within  5  years  and  are  not  convertible 
into  equity  securities. 

(8)  Investment  companies.  Shares  of 
an  investment  company  registered 
under  section  8  of  the  Investment 
Company  Act  of  1940.  15  U.S.C.  80a-8 
(including  mutual  funds,  unit 
investment  trusts,  and  collective 
investment  funds  maintained  by  a 
national  bank  under  12  CFR  part  9). 
provided  that  the  portfolio  of  the 
investment  company  consists 
exclusively  of  eligible  investments  that 
are  authorized  by  this  section  or 
§615.5174  of  this  part.  In  addition. 
Farm  Credit  banks  must  evaluate  the 
investmenf  company's  risk  and  return 
objectives  and  use  of  derivatives  to 
ensure  that  the  investment  company's 
objectives  and  strategies  for  achieving 


its  objectives  are  consistent  with  the 
bank's  investment  policies  and  the 
requirements  of  this  subpart. 

(9)  Other  investments,  as  authorized 
by  the  Farm  Credit  Administration,  that 
have  a  short  maturity  and  are  rated 
investment  grade  by  an  NRSRO.  A  Farm 
Credit  bank  seeking  approval  of  an 
investment  under  this  paragraph  should 
provide  the  Farm  Credit  Administration 
with  documentation  that  describes  the 
risk  characteristics  of  the  investment 
and  explains  the  bank's  purpose  and 
objectives  for  making  the  investment. 

(b)  The  authority  of  Farm  Credit  banks 
to  hold  the  investments  listed  in 
I>aragraph  (a)  of  this  section  is  subject  to 
the  following  requirements: 

(1)  Marketable  securities.  Except  for 
the  money  market  instruments  listed  in 
paragraph  (a)(4)  of  this  section,  all  other 
eligible  investments  shall  be  marketable 
within  the  meaning  of  §  615.5131(h). 

(2)  Rating  of  foreign  countries. 
Whenever  the  obligor  or  issuer  of  an 
eligible  investment  is  located  outside  of 
the  United  States,  the  host  country  shall 
maintain  the  highest  sovereign  rating  for 
political  and  economic  stability  by  an 
NRSRO. 

(3)  Obligor  limits.  Except  for  eligible 
investments  covered  by  paragraph  (a)(1) 
of  this  section  and  mortgage  securities 
that  are  issued  by  or  guaranteed  as  to 
principal  and  interest  by  the 
Government  National  Mortgage 
Association,  Federal  National  Mortgage 
Association,  or  the  Federal  Home  Loan 
Mortgage  Corporation  under  paragraph 
(a)(5)(i)  of  this  section,  each  Farm  Credit 
bank  shall  not  invest  more  than  twenty 
(20)  percent  of  its  total  capital  in  eligible 
investments  issued  by  any  single 
institution,  issuer,  or  obligor. 

(4)  Portfolio  limits.  Subject  to 

§  615.5132,  each  Farm  Credit  System 
bank  is  authorized  to  hold  eligible 
investments  listed  in  paragraph  (a)  of 
this  section  without  limitation  as  to 
amount  except: 

(i)  Mortgage  securities  shall  not 
exceed  fifty  (50)  percent  of  the  bank's 
total  investments  authorized  under  this 
section  provided  that  mortgage 
securities  that  are  issued  under 
paragraph  (a)(5)(ii)  of  this  section  shall 
not  exceed  fifteen  (15)  percent  of  the 
bank's  total  investments.  Mortgage 
securities  that  are  issued  by  the 
Government  National  Mortgage 
Association  shall  not  be  subject  to  any 
restriction  on  amount. 

(ii)  Each  of  the  following  types  of 
investments  shall  not  exceed  twenty 
(20)  percent  of  the  bank's  total 
investments  authorized  under  this 
section: 

(A)  Eurodollar  time  deposits; 

(B)  Master  notes; 


(C)  Asset-backed  securities;  and 

(D)  Corporate  bonds. 

(5)  Limit  on  investment  company 
holdings,  (i)  General.  A  Farm  Credit 
bank  shall  combine  its  direct  holdings 
of  eligible  investments  with  its  pro  rata 
interest  in  the  same  type  of  instrument 
or  obligor  in  the  portfolio  of  an 
investment  company  for  the  purpose  of 
complying  with  the  obligor  and 
portfolio  limitations  of  paragraphs 
{b)(3).  (b)(4)(i),  and  (b)(4)(ii)  of  this 
section. 

(ii)  Alternate  diversification 
requirements  for  investment  companies. 
(A)  Exemption  from  the  obligor  limit.  A 
Farm  Credit  bank  may  elect  not  to 
combine  its  pro  rata  interest  in  a 
particular  security  in  an  investment 
company  with  the  bank's  direct 
holdings  of  securities  that  are  subject  to 
the  obligor  limit  in  paragraph  (b)(3)  of 
this  section  if  the  investment  company's 
holdings  of  the  securities  of  any  one 
issuer  do  not  exceed  five  (5)  percent  of 
its  total  portfolio. 

(B)  Exemption  from  the  portfolio 
limits.  A  Farm  Credit  bank  may  elect  not 
to  combine  its  pro  rata  interest  in  a  type 
of  security  in  an  investment  company 
with  the  bank's  direct  holding  of  a  class 
of  securities  that  are  subject  to  the 
portfolio  Umits  in  paragraphs  (b)(4)(i) 
and  (b)(4)(ii)  of  this  section  if  the  bank's 
shares  in  an  investment  company  do  not 
exceed  ten  (10)  percent  of  its  total 
investments. 

§615.5141  through  615.5143 
[Rodesignated] 

7.  Sections  615.5141,  615.5142,  and 
615.5143  are  redesignated  as 
§§615.5142.  615.5143,  and  615.5144. 
respectively,  and  a  new  §615.5141  is 
added  to  read  as  follows: 

§  615.5141    Stress  tests  for  mortgage 
securttles. 

Each  Farm  Credit  bank  shall  perform 
stress  tests  to  determine  how  interest 
rate  fluctuations  will  affect  the 
cashflows  and  price  of  all  mortgage 
securities  that  it  purchases  and  holds 
under  §615. 5140(a)(5),  as  well  as  their 
overall  affect  on  the  earnings  and  capital 
of  the  bank.  Adjustable  mortgage 
securities  that  have  a  repricing 
mechanism  of  12  months  or  less  and 
tied  to  an  index  are  not  subject  to  stress 
testing.  Farm  Credit  banks  may  conduct 
the  stress  tests  in  accordance  with  either 
paragraph  (a)  or  (b)  of  this  section. 

(a)  Mortgage  securities  shall  comply 
with  the  following  three  tests  at  the  time 
of  purchase  and  each  quarter  thereafter: 

(1)  Average  Life  Test.  The  expected 
WAL  of  the  instrument  does  not  exceed 
■5  years. 

(2)  Average  Life  Sensitivity  Test.  The 
expected  WAL  does  not  extend  for  more 
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than  2  years,  assuming  an  immediate 
and  sustained  parallel  shift  in  the  yield 
curve  of  plus  300  basis  points,  nor 
shorten  for  more  than  3  years,  assuming 
an  immediate  and  sustained  parallel 
shift  in  the  yield  curve  of  minus  300 
basis  points. 

(3)  Price  Sensitivity  Test.  The 
estimated  change  in  price  is  not  more 
than  thirteen  (13)  percent  due  to  an 
immediate  and  sustained  parallel  shift 
in  the  yield  curve  of  plus  or  minus  300 
basis  points. 

(4)  Exemption.  A  floating-rate 
mortgage  security  shall  not  be  subject  to 
paragraphs  (a)(1)  and  (2)  of  this  section 
if  at  the  time  of  purchase,  and  each 
subsequent  quarter,  it  bears  a  rate  of 
interest  that  is  below  the  contractual  cap 
on  the  instrument. 

(b)  A  Farm  Credit  bank  may  use 
alternative  stress  tests  to  evaluate  the 
price  sensitivity  of  its  investments  in 
mortgage  securities.  Alternative  stress 
tests  must  be  able  to  measure  the  price 
sensitivity  of  mortgage  instruments  over 
different  interest  rate/yield  curve 
scenarios  prior  to  purchase  and  each 
quarter  thereafter.  The  methodology 
used  to  analyze  mortgage  securities 
shall  be  commensurate  with  the 
complexity  of  the  instrument's  structure 
and  cashflows.  Prior  to  purchase  and 
quarterly  thereafter,  the  stress  test 
should  determine  that  the  mortgage 
security's  risk  is  compatible  with  the 
bank's  investment  policies  and  the 
investment  does  not  expose  the  bank's 
capital  and  earnings  to  excessive  risks. 

(c)  In  applying  the  stress  tests  in 
either  paragraphs  (a)  or  (b)  of  this 
section,  each  Farm  Credit  bank  shall 
rely  on  verifiable  information  to  support 
all  of  its  assumptions,  including 
prepayment  and  interest-rate  volatility 
assumptions.  All  assumptions  that  form 
the  basis  of  the  bank's  evaluation  of  the 
security  and  its  underlying  collateral 
shall  be  available  for  review  by  the 
Office  of  Examination  of  the  Farm 
Credit  Administration.  Subsequent 
changes  in  the  bank's  assumptions  shall 
be  documented.  If  at  any  time  after 
purchase,  a  mortgage  security  no  longer 
complies  with  requirements  in  this 
section,  the  bank  shall  divest  the 
security  in  accordance  with  §615.5143 
of  this  part. 

§615.5143    [Amended] 

8.  Newly  designated  §615.5143  is 
amended  by  removing  paragraph  (a)  and 
the  paragraph  designation  from 
paragraph  (b). 


Subpart  F — Property  and  Other 
Investments 

§615.5174    [Amended] 

9.  Section  615.5174  is  amended  by 
removing  the  words  "mortgage-backed 
securities  (MBSs),  as  defined  by 
§615.5131(1),  collateralized  mortgage 
obligations  (CMOs),  as  defined  by 
§  615.5131(e),  and  Real  Estate  Mortgage 
Investment  Conduits  (REMlCs).  as 
defined  by  §615.5131(p)"  in  paragraph 
(a),  and  adding  in  their  place,  the  words 
"mortgage  securities  as  defined  by 
§  615.5131(1);"  by  removing  the  words, 
"as  defined  by  §  615.5131(b),"  ft-om 
paragraph  (b)(1);  by  removing  paragraph 
(c);  and  redesignating  paragraphs  (d) 
and  (e)  as  paragraphs  (c)  and  (d). 
respectively. 

Dated:  June  15. 1998. 
Floyd  Fithian. 

Secretary,  Fann  Credit  Administration  Board. 
|FR  Doc.  98-16208  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-CE-51-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Schempp- 
Hirth  K.G.  Model  Cirrus  Sailplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Schempp-Hirth  K.G.  (Schemmp-Hirth) 
Model  Cirrus  sailplanes.  The  proposed 
AD  would  require  modifying  or 
replacing  the  connecting  rod  between 
the  airbrake  bellcranks,  and  replacing 
the  existing  6  millimeter  (mm)  bolt  with 
an  8  mm  bolt.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  threaded  bolt  that  is  welded  to  the 
connecting  rod  between  the  airbrake 
bellcranks  from  breaking,  which  could 
result  in  loss  of  airbrake  control  with  a 
possible  reduction/loss  of  sailplane 
control. 

DATES:  Comments  must  be  received  on 
or  before  July  21,1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-51- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Schempp-Hirth  Flugzeugbau  GmbH, 
Krebenstrasse  25,  Postfach  1443,  D- 
73230  Kircheim/Teck,  Germany.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169- 
SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  prop>osed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-51-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-51-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 
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Discussion 

The  Luftfahrt-Bimdesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Schempp-Hirth  Model  Cirrus  sailplanes. 
The  LBA  reports  that  the  threaded  bolt 
welded  to  the  connecting  rod  of  the 
airbrake  bellcranks  broke  off  on  two  of 
the  above-referenced  sailplanes.  The 
threaded  bolt  is  a  6  millimeter  (mm) 
bolt.  Beginning  with  serial  number  51, 
Schempp-Hirth  manufactured  Model 
Cirrus  sailplanes  with  an  8  mm  bolt  that 
is  welded  to  the  connecting  rod  of  the 
airbrake  bellcranks.  The  FAA  has  not 
received  reports  of  broken  8  mm  bolts 
on  Schempp-Hirth  Model  Cirrus 
sailplanes. 

These  conditions,  if  not  corrected, 
could  result  iir  loss  of  airbrake  control 
with  a  possible  reduction/loss  of 
sailplane  control. 

Relevant  Service  Information 

Schempp-Hirth  has  issued  Technical 
Note  No.  265-6,  dated  February  11, 
1985,  which  specifies  procedures  for 
modifying  or  replacing  the  connecting 
rod  between  the  airbrake  bellcranks,  and 
replacing  the  existing  6  mm  bolt  with  an 
8  mm  bolt. 

The  LBA  classified  this  technical  note 
as  mandatory  and  issued  German  AO 
85-56.  dated  March  4,  1985,  in  order  to 
assure  the  continued  airworthiness  of 
these  sailplanes  in  Germany. 

The  FAA's  Determination 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement^ 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  technical 
note  referenced  above;  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Schempp-Hirth  Model 
Cirrus  sailplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  modifying 
or  replacing  the  connecting  rod  between 
the  airbrake  bellcranks.  and  replacing 
the  existing  6  mm  bolt  with  an  8  mm 


bolt.  Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Schempp-Hirth  Technical  Note  265-8, 
dated  February  11,  1985. 

Compliance  Time  of  the  Proposed  AD 

Although  the  unsafe  condition 
identified  in  this  proposed  AD  occurs 
during  flight  and  is  a  direct  result  of 
sailplane  operation,  the  FAA  has  no 
way  of  determining  how  long  the  6  mm 
bolt  may  go  without  breaking.  For 
example,  the  condition  could  exist  on  a 
sailplane  with  200  hours  time-in-service 
(TIS).  but  could  be  developing  and  not 
actually  exist  on  another  sailplane  until 
300  hours  TIS.  For  this  reason,  the  FAA 
has  determined  that  a  compliance  based 
on  calendar  time  should  be  utilized  in 
the  proposed  AD  in  order  to  assure  that 
the  unsafe  condition  is  addressed  on  all 
gliders  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  21  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  12  workhours  per 
sailplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $60  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,380,  or  $780  per 
sailplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Schempp-Hirth  K.G.:  Docket  No.  9S-CE-51- 

AD. 

Applicability:  Model  Cirrus  sailplanes, 
serial  numbers  1  through  50,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetlier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirementk^^his  AD.  For 
sailplanes  that  have  been  modiried,  altered, 
or  repwired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
t>een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Within  the  next  4  calendar 
months  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

To  prevent  the  threaded  bolt  that  is  welded 
to  the  connecting  rod  between  the  airbrake 
bellcranks  hom  breaking,  which  could  result 
in  loss  of  airbrake  control  with  a  possible 
reduction/loss  of  sailplane  control, 
accomplish  the  following: 

(a)  Modify  or  replace  the  connecting  rod 
between  the  airbrake  bellcranks.  and  replace 
the  existing  6  millimeter  (mm)  bolt  with  an 
8  mm  bolt.  Accomplish  these  actions  in 
accordance  with  Schempp-Hirth  Technical 
Note  265-8,  dated  February  11, 1985. 

(b)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA.  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
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FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Schempp-Hirth  Technical  Note 
26S-«,  dated  February  11,  1985.  should  be 
directed  to  Schempp-Hirth  Flugzeugbau 
GmbH,  Krebenstrasse  25,  Postfach  1443.  D- 
73230  KircheimyTeck,  Germany.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missotiri  64106. 

Nota  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  85-56,  dated  March  4,  1965. 

Issued  in  Kansas  City,  Missouri,  on  ]une  9, 
1998. 

Michael  Gallagher. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc  98-16165  Filed  6-T7-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  Ho.  97-ANE-S3-AD] 
RIN  2120-AA64 

Airworttiiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turtx>fan 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Pratt  4  Whitney  (PW)  PW4000 
series  turbofan  engines  not 
incorporating  modifications  described 
in  certain  PW  service  bulletins  listed  in 
the  applicability  section.  This  proposal 
would  require  high  pressure  compressor 
(HPC)  blade  tip  grinding  of  the  rotor 
assembly,  installation  of  aluminum 
oxide  coated  HPC  blade  tips  in  stages  9 
through  12,  modification  of  HPC  8th 
through  14th  stage  stators.  incorporation 
of  1st  stage  high  pressure  turbine  (HPT) 
vanes  with  increased  airflow  area  which 
also  requires  additional  HPT  hardware 
modifications,  and  incorporation  of  HPC 
13th-15th  stage  zirconium  oxide  blade 
tips.  This  proposal  is  prompted  by 
reports  of  HPC  surge  caused  by 
excessive  HPC  rear  stage  rotor-to-case 
clearance.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 


HPC  surge,  which  can  result  in  engine 
power  loss  at  a  critical  phase  of  flight 
such  as  takeoff  or  climb. 

DATES:  Comments  must  be  received  by 
August  17,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
RegioQ,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  9^7-ANE- 
53-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney.  400  Main  St..  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Gavriel.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7147, 
fax  (781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-53-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-ANE-53-AD.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Disciission 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  certain 
Pratt  &  Whitney  (PW)  PW4000  series 
turbofan  engine  power  loss  events 
occurring  frequently  during  a  critical 
phase  of  flight  such  as  takeoff  or  climb. 
The  events  have  led  to  the  flight  crew 
conducting  rejected  takeoffs  and  to 
engine  power  loss  or  shutdown  events 
in  flight.  A  rejected  takeoff  could  result 
in  the  airplane  overrunning  the  runway, 
incurring  airplane  damage,  and  injuring 
airplane  occupants.  Engine  power  loss 
or  shutdovkTi  during  takeoff  also 
significantly  increases  crew  workload 
during  a  critical  phase  of  flight.  The 
investigations  into  these  events  revealed 
that  they  were  caused  by  high  pressure 
compressor  (HPC)  surge  that  could 
require  crew  action  to  recover.  Further 
investigation  revealed  that  the  surge 
results  from  excessive  HPC  rear  stage 
rotor-to-case  clearance.  This  condition, 
if  not  corrected,  could  result  in  HPC 
siuge,  which  can  result  in  engine  power 
loss  at  a  critical  phase  of  flight  such  as 
takeoff. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
PW  Service  Bulletins  (SB):  PW4EN&- 
72-484,  Revision  3,  dated  July  1,  1997, 
that  describes  procedures  for  HPC  blade 
tip  grinding  at  the  rotor  assembly  and 
introduces  HPC  aluminum  oxide  blade 
tip  coating  in  stages  9  through  15 
compatible  with  tip  grinding;  PW4ENG- 
72-486.  Revision  1.  dated  November  23, 
1994.  that  describes  procedures  for 
modifying  HPC  8th  through  14th  stage 
stators;  PW4ENG-72-514.  Revision  1, 
dated  August  2,  1996.  that  describe 
procedures  for  high  pressure  turbine 
(HPT)  hardware  modifications  to 
accommodate  the  incorporation  of  1st 
stage  HPT  vanes  with  increased  airflow 
area;  and  PW4ENG-72-575.  Revision  1, 
dated  June  30,  1997.  that  describes 
procedures  for  incorporating  HPC  13th- 
15th  stage  zirconium  oxide  tips. 
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Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  grinding  of  the  HPC  blade  tips 
at  the  rotor  assembly  auid  incorporation 
of  HPC  stage  9  through  12  aluminum 
oxide  blade  tips,  modification  of  HPC 
8th  through  14th  stage  stators, 
modification  of  HPT  hardware  to 
accommodate  incorporation  of  1st  stage 
HPT  vanes  with  increased  airflow  area 
and  incorporation  of  these  vanes,  £md 
incorporation  of  HPC  13th  through  15th 
stage  zirconium  oxide  blade  tips,  within 
1,400  cycles  in  service  after  the  effective 
date  of  this  AD.  or  prior  to  June  30, 
1999,  whichever  occurs  first.  The 
.calendar  end-date  was  based  upon 
analysis  of  test  data  and  service 
experience  data.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

There  are  approximately  187  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  there  are 
currently  61  engines  installed  on  aircraft 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD.  Required  parts 
would  cost  approximately  $20,000  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD, 
including  labor  costs,  is  estimated  to  be 
$1,220,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  97-ANE-53- 
AD. 

Applicability:  Pratt  &  Whitney  (PW)  Model 
PW4152,  PW4056,  PW4156,  PW4256, 
PW4052.  PW4158,  W4060,  PW4160. 
PW4460.  PW4050.  PW4060A.  PW4156A, 
PW4062,  PW4462,  PW4060C,  and  PW4650 
turtx)fian  engines,  not  incorporating  at  least 
one  of  the  modifications  descrit>ed  in  the  PW 
service  bulletins  (SBs)  and  listed  in  items  (1) 
through  (6),  excluding  those  engines  having 
a  (-3)  identifier  next  to  the  engine  model 
number  on  the  engine  data  plate.  These 
engines  are  installed  on  but  not  limited  to 
Boeing  767  and  747  series  aircraft, 
McDonnell  Douglas  MD-1 1  series  aircraft, 
and  Airbus  A3 10  and  A300-66o  series 
aircraft. 

(1)  PW4ENG  72^84.  Revision  3,  dated  July 
1, 1997,  or  earlier  revisions,  PW4ENG  72- 
486,  Revision  1,  dated  November  23, 1994.  or 
original  issue. 

(2)  PW4ENG  72-484,  Revision  3,  dated  July 
1, 1997,  or  earlier  revisions,  PW4ENG  72- 
575,  Revision  1,  dated  June  30. 1997.  or 
original  issue.  PW4ENG  72-486.  Revision  1. 
dated  November  23,  1994,  or  original  issue. 

(3)  PW4ENG  72-514.  Revision  1,  dated 
August  2, 1996,  or  original  issue. 

(4)  PW4ENG  72-490,  Revision  1,  dated 
August  2,  1994,  or  original  issue. 

(5)  PW4ENG  72-504,  Revision  1,  dated 
May  9, 1995,  or  original  issue. 

(6)  PW4ENG  72-572.  dated  June  16, 1995. 
Note  1:  This  airworthiness  directive  (AD) 

applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 


alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  sp>ecific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  ^ 

To  prevent  high  pressure  compressor 
(HPC)  surge,  which  can  result  in  engine 
power  loss  at  a  critical  phase  of  flight  such 
as  takeoff,  accomplish  the  following: 

(a)  Within  1,400  cycles  in  service  (QS) 
after  the  effective  date  of  this  AD,  or  prior  to 
June  30, 1999,  whichever  occurs  first, 
perform  the  following  modifications: 

(1)  Incorporate  stage  9  through  12 
aluminum  oxide  blade  tips  and  grind  HPC 
blade  tips  at  the  rotor  assembly  in  accordance 
with  the  Accomplishment  Instructions  of  PW 
SB  No.  PW4ENG-72-484,  Revision  3,  dated 
July  1, 1997,  concurrently  with  the 
requirements  of  paragraph  (a)(4)  of  this  AD. 

(2)  Modify  HPC  8th-14th  stage  stators  in 
accordance  with  the  Accomplishment 
Instructions  of  PW  SB  No.  PW4ENG-72-486, 
Revision  1,  dated  November  23, 1994. 

(3)  Modify  the  1st  stage  high  pressure 
turbine  (HPT)  cooling  duct  (TOBl  Duct), 
install  a  metering  plug  in  the  Number  2 
liearing  thrust  balance  vent  tube,  and 
incorporate  1st  stage  HPT  vanes  with 
increased  airflow  area  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
PW4ENG-72-514,  Revision  1,  dated  August 
2, 1996. 

(4)  Incorporate  HPC  13th-15th  stage 
zirconium  oxide  blade  tips  in  accordance  ^ 
with  the  Accomplishment  Instructions  of  PW 
SB  No.  PW4ENG-72-575,  Revision  1,  dated 
June  30. 1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptably  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
June  11,  1998. 

Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  98-16271  Filed  6-17-98;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Chapter  I 

Concept  Release:  Pertormanca  Data 
and  Disclosure  for  Commodity  Trading 
Advisors  and  Commodity  Pools 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Request  for  Comments. 

summary:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  wishes  to  obtain  public 
comment  regarding  possible  changes  to 
regulatory  requirements  which  apply  to 
the  programs  offered  to  the  public  by 
commodity  trading  advisors  ("CTAs") 
and  commodity  pool  operators 
("CPOs").  The  proposals  discussed  in 
this  release  originate  from  two  sources. 
First.  National  Futures  Association 
("NFA")  submitted  a  set  of  proposals 
(the  "NFA  Proposal")  to  the 
Commission  for  its  approval,  which 
concern  computational  and  disclosure 
matters  relating  to  participating  in  CTA 
programs  on  a  partially-funded  basis. 
Second,  the  Commission  staffs 
preliminary  review  of  the  NFA  Proposal 
gave  rise  to  a  number  of  additional 
related  proposals  which  the 
Commission  also  wishes  to  consider. 
The  NFA  Proposal  is  set  forth  separately 
in  a  section  entitled  "NFA  Proposal,"  in 
the  form  in  which  it  was  submitted  to 
the  Commission  for  approval.  NFA's 
and  the  Commission  staffs  related 
proposals,  collectively,  fall  within  the 
following  categories:  (1)  improving  risk 
profile  data  for  clients  considering 
participation  in  CTA  programs  on  a 
partially-funded  basis.  (2)  providing 
CTA  client  account  information  to 
FCMs  for  risk  management  purposes,  (3) 
improving  risk  profile  data  on 
commodity  pools,  (4)  providing  a 
theoretically  sound  basis  of 
computation  and  presentation  for  rate  of 
return  ("ROR")  and  related  risk  profile 
data,  (5)  improving  the  presentation  of 
historical  performance  and  risk  profile 
data,  and  (6)  providing  periodic 
statements  of  program  activity  and 
results  to  CTA  clients. 

All  of  the  proposals,  including  the 
NFA  Proposal  and  the  additional 
proposals  originated  by  the  Commission 
staff,  are  discussed  in  detail  in  Part  IV 
of  this  release,  entitled  "Request  for 
Comment."  At  the  end  of  each  section, 
questions  are  posed  to  help  focus  public 
comment  on  the  issues  raised.  Comment 
would  also  be  welcome  on  any  related 
issue  and  need  not  be  limited  to  the 
questions  posed  in  this  release. 

After  considering  the  comments 
received,  the  Commission  may  approve 


or  disapprove  the  NFA  Proposal  without 
further  public  notice,  may  request  NFA 
to  amend  its  proposal,  or  may  propose 
for  public  comment  changes  to  various 
Commission  rules,  advisories  or 
interpretations  pertaining  to 
performance  reporting  and  disclosure. 
DATE:  Comments  must  be  received  on  or 
before  August  17,  1998. 
ADDRESS:  Interested  parties  should 
submit  their  comments  to  Jean  A.  Webb, 
Secretary  of  the  Commission. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street,  N.W.,  Washington. 
D.C.  20581.  Reference  should  be  made 
to  "Performance  Data  and  Disclosure  for 
Commodity  Trading  Advisors  and 
Commodity  Pools."  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  418-5221  or  by 
electronic  mail  to  secretary@cftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  H.  Bjamason,  Jr.,  Chief  Accountant. 
(202)  418-5459.  electronic  mail: 
"paulb@cftc.gov;"  Robert  B.  Wasserman. 
Special  Counsel.  (202)  418-5092. 
electronic  mail:  "rwasserman@cftc.gov;" 
Kevin  P.  Walek,  Branch  Chief.  (202) 
418-5463.  electronic  mail: 
"kwalek@cftc.gov;"  or  Eileen  R. 
Chotiner,  Futures  Trading  Specialist, 
(202)  418-5467.  electronic  mail: 
"echotiner@cftc.gov."  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  1155  21st 
Street.  N.W..  Washington.  D.C.  20581. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgroand 

Past  performance  information 
presented  to  clients  and  prospective 
clients  is  a  primary  marketing  tool  for 
CTA  programs  and  commodity  pools. 
This  type  of  information  appears  in 
disclosure  documents,  advertisements, 
promotional  materials,  and  in 
compendia  prepared  by  third-party 
services.  Performance  information  is 
also  reported  either  directly  to  clients  to 
commimicate  the  results  of  the  CTA's 
trading  on  behalf  of  their  accounts  or  in 
periodic  report  to  investors  in  public 
and  private  commodity  pools. 

The  Commission's  aim  is  that 
information  provided  to  clients  be 
accurate,  complete,  and  understandable. 
The  Commission  believes  that 
performance  data  can  be  useful  to 
clients  as  a  way  of  making  risk  and 
return  comparisons  among  investment 
alternatives.  Performance  information 
can  assist  clients  in  distinguishing  one 
CTA  from  another  in  terms  of  historical 
willingness  to  undertake  risk,  fee  load, 
volatility  and  longer  term  results  or 
facilitating  comparisons  with  other 
investment  opportunities.  However,  the 


Commission  recognizes  that  requiring 
more  data  does  not  always  result  in 
better  information  for  clients.  It  does  not 
wish  to  overload  clients  with  excessive 
amounts  of  data,  nor  does  it  wish  to 
burden  CTAs  and  CPOs  with  excessive 
requirements.  As  noted  above,  the 
Commission  and  NFA  have  identified 
ways  to  improve  existing  regulatory 
requirements  that  apply  to  CTAs  and 
CPOs.  This  release  discusses  a  variety  of 
issues  and  requests  public  comment 
thereon. 

n.  Discussion 

A.  Rate-of-Retum 

The  Commission's  current 
requirements  for  the  presentation  of 
ROR  data  are  based  upon  the  "return  on 
investment"  ("ROI")  concept  used  by 
economists,  financial  analysts  and  other 
professionals  throughout  the  business 
world  to  measure  the  results  of  a  variety 
of  investment  activities,  from  real  estate 
development  to  internal  capital 
budgeting  to  securities  or  commodities 
trading.  ROI  is  used  to  compare  various 
types  of  investments,  as  well  as  different 
investment  managers.  However,  in  all 
areas  outside  of  commodities  trading, 
the  divisor  used  in  the  calculation  of 
ROI  represents  an  actual  "investment" 
of  tangible  assets  of  the  client — that  is, 
the  divisors  used  are  amounts  of  actual 
cash  funding  that  are  owned  or 
borrowed  by  the  investor. 

ROR  is  calculated,  in  accordance  with 
Commission  regulations,  by  dividing  the 
net  performance  *  by  the  beginning  net 
asset  value  ("BNAV")  as  of  the 
beginning  of  the  period.^  Under  current 
Commission  advisories, ^  the  BNAV 
used  to  calculate  the  ROR  must  be  based 
on  a  set  of  "fully- funded"  accounts — 
accounts  for  which  the  "nominal 
account  size"  *  at  the  inception  of  the 
trading  program  is  equal  to  the  "actual 


'  Commission  Rules  4.25(a)(7)(i)(D)  and 
4.3S(a)(e)(i)(D)  specify  that  net  perfonnance 
represents  the  change  in  the  net  asset  value  net  of 
additions,  withdrawals,  redemptions,  fees  and 
expenses. 

2 Commission  Rules  4.25(a)(7)(i)(A)  and 
'4.35(a)(6)(i)(A).  Conunission  Rule  4.10(b)  deRnes 
"net  asset  value"  as  "total  assets  minus  total 
liabilities,  determined  in  accord  with  generally 
accepted  accounting  principles,  with  each  position 
in  a  commodity  interest  accounted  for  at  fair  market 
value." 

'  CFTC  Advisory  87-2  (1966-87  Transfer  Binder) 
Comm.  Fut.  L.  Rep.  (CCH)  1 23.624  Quae  2,  1987); 
CFTC  Advisory  93-13.  58  FR  8226  (February  12. 
1993). 

*  "Nominal  account  size"  is  discussed  in  the  next 
section. 
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funds"  '  subject  to  the  CTA's  access  and 
control.* 

"Actual  funds"  held  pursuant  to  the 
CTA's  trading  program  are  funds 
deposited  with  the  client's  FCM  either 
(1)  in  an  account  for  which  the  CTA  is 
granted  discretionary  trading  authority 
or  (2)  in  another  account,  subject  to  a 
binding  agreement  permitting  the  FCM 
to  transfer  funds  to  the  first  account  at 
the  direction  of  the  CTA  and  committed 
to  the  CTA's  trading  program,  as 
demonstrated  by  factors  specified  in 
Advisory  87-2.^ 

Commission  Rules  4.25  and  4.35 
require  that  the  performance  of  accounts 
directed  by  a  CTA  be  disclosed  for  the 
past  five  years  and  the  current  year  to 
date.  In  order  to  permit  performance 
data  to  be  disclosed  without  excessive 
detail  and  repetition,  the  rules  permit 
the  performance  of  all  reasonably 
comparable  accounts  in  each  of  a  CTA's 
programs  to  be  shown  on  a  composite 
basis.*  When  performance  disclosure 
requirements  were  first  adopted  by  the 
Commission  over  20  years  ago.  the  data 
required  under  the  rules  provided  only 
a  simple  historical  perspective  on  the 
profits  earned  or  losses  inciured  by  the 
participants  in  a  CTA's  or  CPO's 
programs.  However,  in  recent  years  the 
Commission  has  amplified  the 
requirements  to  include  data  which 
provides  a  clearer  focus  on  volatility,  as 
opposed  to  simply  displaying  profits 
and  losses.  The  performance  capsules 
are  now  required  to  include,  among 
other  things,  monthly  rates  of  return  for 
the  most  recent  five  calendar  years  and 
the  current  year-to-date,  the  worst 
monthly  percentage  drawdown  '  during 
that  time  period,  the  worst  peak-to- 
valley  percentage  drawdown '°  for  the 


'CFTC  Advisory  93-13  daiines  actual  funds  as 
"the  amount  of  margin-qualifying  assets  on  deposit 
in  a  conunodity  interest  account,  generally  cash  and 
marketable  securities." 

*  A  CPO  may  only  report  the  performance  of  a 
pool  on  the  basis  of  actual  funds.  See  Advisory  93- 
13,  58  FR  at  8229.  However,  the  issues  discussed 
herein  are  applicable  to  CPOs  with  respect  to 
disclosure  of  CTA  performance  in  pool  disclosure 
documents. 

'These  bctors  include  the  following:  (1)  the 
client  must  have  the  same  ownership  interest  in 
each  account:  (2)  the  funds  must  be  available  for 
transfer  to  the  client's  trading  act:ount:  (3)  the  client 
must  commit  the  funds  to  the  CTA's  program  under 
a  written  agreement,  signed  by  the  FCM,  which 
permits  the  FCM  to  transfer  up  to  a  speciflc  amount 
to  the  client's  regulated  commodity  account  at  the 
direction  of  the  CTA.  and  (4)  the  CTA  must  be  able 
to  demonstrate  that  the  funds  committed  to  his 
control  were  actually  deposited  in  accounts  to 
which  he  had  access. 

■Commission  Rules  4.25(a)(4)  and  4.3S(a)(3). 

'Commission  Rule  4.10(k)  defines  "drawdown" 
as  'losses  experienced  by  a  pool  or  account  over  a 
specified  period." 

'"Worst  peak-to-valley  drawdown  is  defined  in 
Commission  Rule  4.10(1)  as  "the  greatest 
cumulative  percentage  decline  in  month-end  net 


time  period,  and  the  amount  of  funds 
under  management.*' 

B.  Nominal  Account  Size 

The  "nominal  account  size"  is  an 
amount  the  CTA  and  the  customer  have 
agreed  upon,  usually  in  a  written 
contract.'*  It  determines  the  level  of 
trading  for  the  client  relative  to  other 
accounts  in  the  CTA's  program, 
regardless  of  the  level  of  actual  funds." 
This  means  that  customers  of  a  given 
CTA  who  have  the  same  nominal 
account  size  will  have  the  same  trades 
placed  for  their  accounts.  Generally,  it 
also  means  that  a  customer  who  has 
agreed  to  a  nominal  account  size  of 
twice  that  of  another  customer  of  the 
same  CTA  will  have  twice  the  number 
of  positions.  '■•  The  use  of  nominal 
account  sizes  simplifies  management  of 
the  trading  for  a  multiplicity  of 
accounts,  especially  where  the  desired 
level  of  trading  by  the  clients  is  not 
represented  by  the  actual  funding  levels, 
as  explained  below. 

It  is  important  to  point  out  what 
nominal  account  size  does  not 
represent.  It  does  not  represent  a 
particular  number  of  positions,  since 
there  are  times  when  a  CTA  may  beUeve 
it  prudent  to  stay  out  of  the  markets 
entirely  or,  alternatively,  to  be  more 
aggressive  than  usual.  It  is  not  a 
function  of  margin  requirements,  nor  is 
there  any  absolute  or  constant 
relationship  to  margin  requirements 
arising  from  the  CTA's  trading.  While  in 
a  retail  context,  the  nominal  account 
size  is  sometimes  described  as  an 
amount  sufficient  to  make  it  imlikely 
that  any  further  cash  deposits  will  be 
necessary  over  the  course  of  the  chent's 
participation  in  the  CTA's  program,  the 
client  may  not  look  to  the  nominal 
account  size  as  a  maximum  possible 


asset  value  due  to  losses  sustained  by  a  pool, 
account  or  trading  program  during  any  period  in 
which  the  initial  month-end  net  asset  value  is  not 
equaled  or  exceeded  by  a  subsequent  month-end 
net  asset  value." 

' '  The  table  must  also  include  any  additional 
notes  needed  to  avoid  misleading  the  reader  about 
the  CTA's  program  or  the  data  presented. 
Commission  Rules  4.24(w)  and  4.34(o). 

"A  written  contract  would  be  required  under  the 
NFA  Proposal  and  is  required  under  Advisory  93- 
13. 

"Advisory  93-13. 

' '  In  practice,  there  are  exceptions  to  this  rula. 
For  example,  in  some  programs  newly-opened 
accounts  will  take  up  to  a  few  months  to  be  fully 
phased  into  a  program.  Therefore,  an  account  being 
phased  in  will  not  always  have  the  full  gamut  of 
positions  in  it,  as  compared  to  the  other  accounts. 
Also,  in  some  programs  the  smaller  accounts  may 
not  be  large  enough  to  carry  the  full  range  of  trades 
indicated  by  a  CTA's  program.  In  such  a  case,  the 
CTA  may  only  include  the  smaller  accounts 
together  with  the  larger  accounts  in  the  composite 
and  in  calculating  ROR  if  it  can  be  demonstrated 
that  the  RORs  are  materially  the  same.  Advisory  93- 
13.  58  FR  at  8228. 


loss,  since  unexpected  losses  could 
exceed  the  nominal  account  size. 
Therefore,  the  nominal  account  size 
does  not  represent  the  limit  of  the 
customer's  liability,  nor  may  any  CTA 
represent  that  it  is  an  indication  of  the 
maximum  likely  or  possible  loss  that 
may  be  incurred. 

Nominal  account  sizes  are  not 
comparable  from  one  CTA  to  the  next. 
In  discussions  with  representatives  of 
the  industry  concerning  this  issue  over 
the  past  ten  years,  it  has  become  clear 
to  the  Commission  staff  that  there  is  no 
method  in  common  use  in  the  industry 
relating  the  nominal  account  sizes  to  the 
number  of  positions  traded.  Indeed. 
NFA  has  reported  that  setting  such 
levels  "is  inherently  a  subjective 
pnx;ess"  and  "a  matter  of  the  CTA's 
judgement."  " 

Nominal  account  size  is  sometimes 
referred  to  as  a  "legally  binding" 
amount.  While  the  amount  specified 
does  establish  some  legally  binding 
obligations  between  the  customer  and 
the  CTA,  these  only  extend  to  (1)  the 
basis  of  the  management  fees  to  be  paid 
by  the  customer  and  (2)  the  trading  level 
to  be  employed  by  the  CTA  for  this 
account  relative  to  other  accounts 
managed  under  the  same  program,  the 
nominal  account  size  does  not  represent 
an  obligation  to  furnish  an  amount  of 
actual  funds.  The  account  arrangement 
between  the  CTA  and  its  client  may  be 
terminated  by  the  client  at  any  time 
regardless  of  the  amounts  deposited  in 
any  account  over  which  the  CTA  has  or 
had  trading  authority.  Of  course,  the 
client  must  settle  any  debits  left  in  the 
account  at  the  FCM  as  a  result  of  trades 
ordered  by  the  CTA  before  termination. 
As  indicated  above,  these  debits  could 
exceed  the  nominal  account  size. 

The  fact  that  nominal  account  size 
does  not  represent  an  actual 
investment — or  even  a  comitment — of 
tangible  funds  and  the  lack  of  a 
commonly  accepted  method  for 
determining  the  nominal  account  size 
have  been  major  factors  in  the 
Commission's  reluctance  to  pmrmit  the 
use  of  the  nominal  account  size  in 
determining  ROR,  except  as  permitted 
by  Advisory  93-13.'" 


<> October  2,  1997  letter  from  Daniel ).  Roth, 
General  Counsel,  NFA.  to  Paul  H.  Bjamason,  Jr., 
Chief  Accountant,  Division  of  Trading  and  Markets, 
CFTC. 

<*  Advisory  93-13  describes  the  use  of  a  fully- 
funded  subset  to  compute  ROR.  The  fully-funded 
subset  is  a  device  to  link  the  nominal  account  sizes 
assigned  by  the  CTA  to  its  clients  to  tangible 
funding. 
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C.  Evolution  of  Present  Commission 
Requirements 

As  mentioned  above,  the 
Commission's  requirements  have 
evolved  over  time  in  response  to 
identified  problems  and  issues.  One  of 
the  issues  which  has  been  at  the 
forefront  of  consideration  is  the  so- 
called  "notional  funds"  issue.  This 
issue  pertains  to  the  determination  of 
the  BNAV,  which  is  the  amount  to  be 
used  as  the  divisor  in  the  computation 
of  ROR.  The  Commission  first  addressed 
this  issue  in  1987.  Consistent  with 
current  Commission  rules  on  the  matter. 
Advisory  87-2  affirmed  that  only  actual 
funds  on  de{>osit  could  be  used  in 
determining  BNAV.  Its  purpose  was  to 
permit  inclusion  in  BNAV  of  funds 
which  are  not  carried  at  the  FCM.  but 
which  can  be  reached  by  the  FCM  to 
satisfy  a  margin  call.  Advisory  87-2 
provided  that  actual  funds  for  the  ROR 
calculation  could  include  funds  carried 
at  the  FCM  or  located  at  other 
depositories  to  which  the  FCM  had 
access.  This  Advisory  was  needed 
because  a  literal  application  of  the 
Commission's  rules  resulted  in  the 
exclusion  of  some  funding  for  accounts 
which  logically  should  have  been 
included.  For  the  successful  trader,  the 
undue  minimization  of  BNAV  had  the 
effect  of  resulting  in  unrealistically 
magnified  RORs.  The  converse  was  true 
for  losses.  However,  issuing  Advisory 
87-2  did  not  solve  all  of  the  reporting 
issues. 

Some  clients  deposit  to  the  account 
managed  by  a  CTA  actual  funds  which 
are  only  a  fractional  percentage  of  the 
nominal  account  size.  This  practice  is 
referred  to  as  "notional  funding"  or 
"partial  funding."  As  indicated  by  NFA, 
the  widespread  use  of  partially-funded 
accounts  raises  the  issue  of  how  to 
report  the  performance  of  these 
accounts  in  a  manner  which  is  not 
misleading  and  without  creating  an 
undue  number  of  performance  tables. 
Prior  to  1993,  the  Commission's 
reporting  scheme  was  entirely  based  on 

"actual  funds." 

Advisory  93-1 3 's  main  feature  was 
the  "hilly-funded  subset"  method  of 
ROR  reporting.  Under  this  method,  the 
RORs  presented  in  the  performance 
table  were  not  based  upon  all  the 
accounts  in  a  CTA's  program.  The  RORs 
were  based  only  upon  the  fully-funded 
accounts — hence,  the  name  "fully- 
funded  subset"  method.  The  Advisory 
provided  for  a  matrix  to  permit  clients 
to  convert  the  fully-funded  subset  RORs 
to  RORs  for  various  partial  funding 
levels.  To  qualify  for  the  method,  the 
fully-funded  accoimts  must,  in  the 
aggregate,  represent  at  least  ten  percent 


of  the  total  nominal  amount  of  funds 
traded  by  the  CTA  in  the  trading 
program.  The  Advisory  also  requires 
that  the  CTA  make  certain  additional 
calculations  to  ensure  that  the  subset  is 
representative  of  the  CTA's  program. '^ 
As  long  as  the  two  tests  are  met,  this 
method  produces  approximately  the 
same  ROR  as  does  a  method  (such  as  the 
NFA  Proposal)  that  bas-^s  BNAV  on  the 
nominal  account  size. 

The  Commission  has  also  sought  to 
highlight  the  risk  of  CTA  trading 
programs  and  commodity  pools,  hi 
August  1995,  the  Commission  enhanced 
requirements  for  the  disclosure  of  the 
risk  of  volatility  in  all  CTA  and  CPO 
programs  by  adding  two  new  disclosure 
requirements — the  largest  percentage 
monthly  drawdown  and  peak-to-valley 
drawdown  for  each  program  or  pool 
offered  by  a  CTA  or  CPO.  The 
Commission  felt  that  this  new 
dimension  to  performance  data 
provided  a  valuable  heightened  focus 
upon  the  risk  of  commodities  trading, 
namely  the  possibility  of  large 
drawdowns  of  equity — either  on  a 
monthly  or  continuous  basis.'" 

Since  August  1995,  the  Commission 
has  received  requests  to  address  CTAs 
that  have  difficulty  achieving  the  fully- 
funded  subset  necessary  to  qualify  to 
use  Advisory  93-13.  The  interest  in  this 
issue  suggests  that  partially-funded 
account  programs  are  becoming  more 
prevalent.  Because  of  the  possibility  that 
more  clients  are  participating  on  a 
partially-funded  basis,  the  Commission 
has  become  concerned  that  full-funded 
basis  data  may  be  irrelevant  or 
misleading  for  a  growing  segment  of 
cHents.  Since  partially-funded  accounts 
are  more  highly  leveraged  than  fully- 
funded  accounts,  they  will  incur 
magnified  gains  and  losses  compared  to 
fully-funded  accounts.  For  example,  a 
customer  who  is  funding  its  account  at 
25%  of  the  nominal  account  size  will 
realize  gains — and  losses — at  four  times 
the  rate  experienced  by  a  fully-funded 
client.  A  loss  of  30%  on  a  fully-funded 
basis  will  result  in  a  loss  of  120%  of  the 
investment  of  a  customer  which  funds 
its  account  at  25%  of  the  nominal  level, 


"The  latter  requireonent  is  not  unique  to 
partially-funded  accounts,  since  all  accounts 
include  in  a  composite  must  be  similar  to  one 
another.  The  calculation  simply  established  or 
proved  that  the  accounts  of  the  fully-funded  subset 
performed  similarly  to  all  of  the  other  accounts. 

'"While  there  is  generally  agreement  that  past 
performance  data  is  not  predictive  of  future 
performance,  academic  studies  have  shown  that  it 
does  some  predictive  value  as  to  volatility.  See 
Scott  H.  Irwin,  et  al..  The  Predictability  of  Managed 
Futures  Betums,  ].  Derivatives  20.  23  (Winter  1994). 
This  is  why  the  Commission  has  sought  to 
emphasize  the  drawndown  aspects  of  ROR,  as 
opposed  to  the  profitability  aspects. 


wiping  out  the  initial  investment  and 
leaving  a  deficit  to  be  repaid  by  the 
customer. 

The  Commission  has  also  noted  that 
commodity  pools  are  accessing  CTA 
programs  on  a  partially-funded  basis. 
Therefore,  commodity  pools  raise 
similar  concerns  because  their 
disclosure  documents  contain 
information  on  the  pool's  CTAs  only  on 
a  fully-funded  basis. 

III.  NFA  Proposal 

On  February  26,  1998,  NFA  submitted 
for  Commission  approval  a  change  to  its 
Compliance  Rule  2-29(b)(5)  that  would 
require  RORs  for  CTAs  to  be  based  on 
the  nominal  account  size  as  described  in 
proposed  NFA  Compliance  Rule  2-34. 
rather  than  upon  the  actual  funds  which 
are  associated  with  the  CTA's  program, 
as  presently  required  by  Commission 
regulations.  Proposed  NFA  Compliance 
Rule  2-34  and  a  related  Interpretive 
Notice,  both  of  which  were  previously 
submitted  for  Commission  approval, 
specify  certain  requirements  regarding 
account  dociunentation  and  disclosure 
for  partially-funded  accounts,  as  well  as 
certain  disclosure  requirements  for 
COPs.*«  Together,  the  amendments  to 
NFA  Compliance  Rule  2-29{b)(5), 
proposed  NFA  Compliance  Rule  2-34, 
and  the  proposed  Interpretive  Notice 
constitute  the  NFA  Proposal.^" 

The  NFA  Proposal  requires  a  CTA 
who  directs  a  chent's  account  to  enter 
into  a  written  agreement  with  the  client 
that  includes: 

(1)  The  account  size  which  the  CTA 
will  use  as  the  basis  for  its  trading 
decisions,  i.e.,  the  nominal  account  size; 

(2)  The  name  or  description  of  the 
trading  program  in  which  the  client  is 
participating; 

(3)  Whether  the  client  will  deposit, 
maintain  or  make  accessible  the  FCM  an 
amount  equal  to  or  less  than  the 
nominal  account  size;  and 

(4)  How  additions,  withdrawals,  profit 
and  losses  will  affect  the  nominal 
account  size  and  the  computation  of 
fees. 

The  CTA  would  be  required  to 
provide  a  copy  of  this  agreement  to  the 
FCM  carrying  the  client's  account.  The 
CTA  would  be  required  to  disclose,  in 
writing,  the  factors  considered  by  the 
CTA  in  determining  any  minimum 
account  size  of  the  trading  program  in 


'•The  full  text  of  NFA  Compliance  Rules  2- 
29(b)(5)  and  2-34  and  the  Interpretive  Notice  are 
attached  to  this  release  as  Appendix  I. 

»"The  Commission  notes  that  approval  of  the 
NFA  Proposal  by  the  Commission  would,  in  order 
to  avoid  conflicts  between  NFA  and  Commission 
rules,  require  the  Commission  to  rescind  its 
Advisories  87-2  and  93-13.  which  are  discussed 
elMwbere  in  this  release. 
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which  the  client  is  participating.  In 
addition,  unless  a  client  is  a  qualified 
eligible  client  as  defined  in  Commission 
Rule  4.7,21  the  CTA  would  be  required 
to  disclose  the  following  information  in 
writing: 

(1)  An  estimated  range  of  the  amount 
of  customer  equity  generally  devoted  to 
margin  requirements  or  option 
premiums,  expressed  as  a  percentage  of 
the  nominal  account  size,  and  an 
explanation  of  the  effect  of  partially 
funding  an  account  at  that  percentage; 

(2)  A  description  of  how  management 
fees  will  be  computed,  expressed  as  a 
percentage  of  the  nominal  account  size, 
and  an  explanation  of  the  effect  of 
partially  funding  an  account  at  that 
percentage; 

(3)  An  estimated  range  of  the 
commissions  generally  charged  to  an 
account,  expressed  as  a  percentage  of 
the  nominal  account  size,  and  an 
explanation  of  the  effect  of  partially 
funding  an  account  at  that  percentage; 
and 

(4)  A  statement  that  the  greater  the 
disparity  between  the  nominal  account 
size  and  the  amount  deposited, 
maintained  with  or  made  available  to 
the  FCM,  the  greater  the  likelihood,  and 
possible  size,  of  margin  calls. 

The  NFA  Proposalprohibits  the  use  of 
ROR  figures  in  promotional  material 
unless  such  figures  are  calculated  in  a 
manner  consistent  with  that  required 
under  CFTC  regulations  and  are  based 
on  the  nominal  account  size  as 
described  in  NFA  Compliance  Rule  2- 
34." 

The  NFA  Proposal  also  imposes 
disclosure  requirements  on  CPOs  who 
allocate  assets  among  the  pool's  CTAs  in 
such  a  way  that  the  total  allocations  to 
its  CTAs  are  greater  than  the  total  assets 
of  the  pool.  In  particular,  the  CPO  must 
disclose  the  following  information  in 
writing  to  all  participants  except  QEPs, 
as  defined  in  Commission  Rule  4.7: 


"  Commission  Rule  4.7  provides  an  exemption 
from  certain  Part  4  requirements  with  respect  to  the 
operators  of  commodity  pools  whose  participants 
are  limited  to  qualiRed  eligible  participants 
("QEPs")  and  with  respect  to  commodity  trading 
advisors  whose  clients  are  qualiTied  eligible  clients 
("QECs").  as  those  term  are  defmed  by  the  Rule. 

''The  NFA  Proposal  would  appear  to  prohibit  the 
presentation  of  ROR  figures  based  on  any  of  the 
"actual  funds"  methods  required  in  Commission 
regulations  or  permitted  in  Advisories  87-2  and  93- 
13.  This  language  would  also  appear  to  prohibit  the 
presentation  of  worst  month  and  worst  peak-to- 
valley  figures — which  are  rate-of-retum  figures — on 
a  panially-funded  basis  to  prospective  investors.  As 
discussed  below,  the  Commission  is  requesting 
comment  on  a  proposal  that  CTAs  who  permit  the 
use  of  partial  funding  levels  present  such  "worst- 
case"  information  to  potential  investors  on  a 
partially-funded.  "as-iP"  basis,  in  order  to  highlight 
the  increased  risk  imposed  by  the  leveraging  that 
partial  funding  represents.  The  NFA  Proposal 
would  thus  proscribe  the  disclosure  of  risks  which 
the  Commission  proposal  would  require. 


(1)  A  statemeiit  of  the  total  amount 
allocated  to  CTAs  as  a  percentage  of  the 
pool's  net  assets; 

(2)  A  description  of  how  management 
fees  charged  by  the  CPO  and  the  CTAs 
will  be  computed,  including  a  statement 
of  the  total  amount  of  management  fees 
charged  to  the  pool  as  a  percentage  of 
the  pool's  net  assets; 

(3)  An  estimated  range  of  the  amount 
of  commissions  and  transaction  fees  that 
will  be  charged  to  the  pool  in  the  next 
twelve  months  and  an  estimate  of  these 
fees  as  a  percentage  of  the  pool's  net 
assets;  and 

(4)  A  statement  that  allocating  in 
excess  of  the  pool's  net  assets  among 
CTAs  has  the  effect  of  proportionately 
magnifying  the  profits  and  losses  that 
may  be  incurred  by  the  pool. 

NFA  presents  several  reasons  for  its 
Proposal.  NFA  states  that  basing  BNAV 
solely  on  the  amount  deposited  by  the 
client  with  the  FCM  can  distort  the  past 
performance  results  reported  to  clients. 
The  accounts  of  two  clients  who  have 
permitted  the  CTA  to  base  its  trade 
orders  on  the  same  account  size  during 
the  same  time  period,  using  the  same 
program,  can  show  very  different  RORs 
based  solely  on  their  cash  management 
strategies.  According  to  NFA,  this  factor 
has  nothing  to  do  with  the  CTA's 
trading  decisions.  NFA  believes  that  a 
CTA's  performance  history  should 
reflect  the  results  of  the  CTA's  trading 
decisions  and  should  not  be  affected  by 
the  client's  cash  management  strategies. 
NFA  further  believes  that  computing 
ROR  for  partially-funded  accounts  based 
on  actual  funds  on  deposit  overstates 
both  positive  and  negative  returns  in 
those  accounts.  In  addition,  NFA 
believes  that  the  fully-funded  subset  is 
so  restrictive  that  more  and  more  CTAs 
have  been  unable  to  use  it. 

NFA  also  recognizes  that  there  are 
valid  concerns  regarding  the 
documentation,  disclosure,  and  sales 
practice  problems  that  notional  funding 
can  create.  According  to  NFA,  however, 
these  concerns  are  not  computational 
issues  to  be  addressed  through  BNAV 
but  are  separate  issues  that  should  be 
addressed  independently  of  the  ROR 
calculation.  Therefore,  NFA  has 
proposed  using  the  nominal  account 
size  for  calculating  BNAV  and  imposing 
the  separate  requirements,  which  are  set 
forth  above,  to  address  these  compliance 
concerns. 

IV.  Request  for  Comment 

The  Commission  shares  NFA's 
concern  for  accurate  disclosure.  In  this 
connection,  the  proposals,  collectively, 
are  designed  to  ease  the  calculation  of 
ROR  for  CTAs  and  enhance  the  amount 
and  quality  of  data  available  to 


prospective  clients  of  CTAs  and 
investors  in  commodity  pools.  In 
considering  the  issues  involved,  the 
Commission  wishes  to  obtain  as  much 
information  as  possible  and  to  consider 
all  relevant  options.  The  sections  below 
contain  discussion  and  pose  questions 
regarding  several  broad  topic  areas.  The 
Commission  does  not  wish  to  limit 
comment  to  the  issues  and  questions  set 
forth  below,  and  comment  is  welcome 
on  any  aspect  of  CTA  or  commodity 
pool  ROR  reporting,  accounting  or 
disclosure. 

A.  Disclosure  of  Risk  Profile  Data  on 
CTA  Programs  for  Clients  Considering 
Participation  on  a  Partially-Funded 
Basis 

The  Commission  staff  suggests 
consideration  of  expanded  disclosure  of 
historical  percentage  drawdown  data,  as 
explained  below. 

Discussion:  Presently,  drawdown  data 
is  required  to  be  presented  for  CTA 
programs  only  on  a  fully-funded  basis. 
The  Commission  staff  has  become 
concerned  that  historical  drawdown 
data  presented  only  on  a  fully-funded 
basis  may  mislead  investors  who  are 
considering  a  partially-funded 
participation.  It  is  important  to  convey 
to  investors,  as  clearly  as  possible,  that 
partially-funded  participation  in  a  CTA 
program  will  result  in  proportionately 
greater  volatility — and  proportionately 
greater  drawdowns — compared  to  a 
fully-funded  participation.  Accordingly, 
the  Commission  wishes  to  explore  the 
costs  and  benefits  of  requiring 
drawdown  percentage  data  to  be 
presented  at  two  or  three  partial-funding 
levels  that  are  representative  of  those 
offered  by  the  CTA  (e.g.,  at  the  25% 
50%,  and  75%  levels)  in  addition  to  the 
fully-funded  level.  Presenting  actual 
drawdown  data  on  a  partially-funded 
basis  would  illustrate  the  volatility  of 
partial  funding  with  a  clarity  that  could 
not  be  achieved  in  a  textual  discussion. 
A  CTA  would  not  be  required  to  present 
information  for  partial  funding  levels 
which  are  below  the  minimum  o^ered 
by  that  CTA  (e.g.,  a  CTA  which  does  not 
accept  accounts  which  are  funded  at 
less  than  50%  partial  funding  would  not 
be  required  to  present  information  at  the 
25%  level). 

Questions: 

(1)  What  would  be  the  costs  and 
benefits  of  presenting  drawdown  figures 
geared  to  two  or  three  partial  funding 
levels? 

(2)  What  would  be  the  most  effective 
format  for  the  presentation? 
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B.  Presentation  of  Data  Concerning 
Estimated  Margin  Ratios 

NFA  proposes  to  require  CTAs  to 
disclose,  to  any  client  which  is  not  a 
QEC  under  Commission  Rule  4.7  and 
which  partially  hinds  a  pwrticipation  in 
a  CTA's  program: 

An  estimated  range  of  the  amount  of 
customer  equity  generally  devoted  to  margin 
requirements  or  option  premiums,  expressed 
as  a  percentage  of  the  nominal  account  size 
of  the  accounts  traded  by  the  CTA.  and  an 
explanation  of  the  effect  of  partially  funding 
an  account  at  that  percentage. 

Proposed  Rule  2-34(b)(l)  (emphasis 
added). 

Discussion:  This  ratio,  which  is  to  be 
presented  to  partia^yy-hmded  customers, 
is  nonetheless  a  measure  of  the  CTA's 
program  on  a  fully-funded  basis,  since  it 
is  based  upon  the  nominal  account  size. 
It  appears  that  use  of  the  ratio  is 
intended  to  provide  a  measiu*  or 
indicator  of  the  risk  of  the  CTA's 
program.  The  addition  textual 
requirement  is  designed  to  help  clients 
understand  how  partial  funding 
increases  such  risk. 

The  Commission  believes  any  new 
required  disclosure  should  be  assessed 
in  light  of  its  clarity,  reliability  in 
achieving  its  intended  purpose,  and  its 
potential  for  being  misunderstood  by 
investors.  If  this  proposed  disclosure 
were  required,  it  is  possible  that 
prospective  clients  will  compare  CTAs 
on  the  basis  of  this  ratio.  This 
possibility  leads  to  the  following  issues 
for  consideration: 

•  In  determining  whether 
presentation  of  the  margin  ratio  should 
be  required,  it  is  important  to  consider 
whether  aggregate  margin  requirements 
are  a  reliable  indicator  of  risk.  It  is 
unclear  that  any  two  portfolios  with  the 
same  aggregate  margin  requirement  are 
equal  as  to  their  level  of  risk,  regardless 
of  the  mix  of  commodities  represented 
or  the  mix  of  futures,  long  and  short 
options  comprising  the  portfolio.  The 
Commission  knows  of  no  academic 
studies  on  the  matter,  and  the  staffs 
experience  reviewing  margin 
requirements  indicates  that  there  can  be 
significant  differences  between  margin 
requirements  relative  to  the  level  of  risk 
on  different  contracts.  For  example,  the 
margin  requirements  on  stock  index 
futures  are  generally  more  conservative 
(i.e.,  higher  relative  to  volatility)  than 
the  margin  requirements  on  energy 
products. 

•  The  NFA  Proposal's  provision  that 
the  "estimated"  range  be  disclosed 
allows  the  CTA  to  exceed  the  upper 
limit  of  the  range  presented.  The 
Commission  staff  is  concerned  that 
disclosure  of  such  a  range  might  create 


a  misleading  expectation  of  limited 
losses. 

•  It  is  unclear  that  a  textual 
explanation  of  the  risk  of  partially 
funding  a  CTA  program  participation, 
added  to  the  currently  required 
disclosures,  is  likely  to  attract  the 
attention  of  the  potential  investor. 

Questions: 

(1)  Will  disclosure  of  information 
concerning  the  margin  ratio,  as 
discussed  above,  be  useful  to  potential 
investors?  Please  give  details  of  how 
potential  investors  will  use  this 
information. 

(2)  What  evidence,  in  the  form  of 
studies  or  otherwise,  supports  the 
proposition  that  margin  requirements 
are  a  reliable  indicator  of  the  level  of 
risk? 

(3)  Does  a  requirement  that  CTAs 
disclose  an  "estimated"  range  of  the 
amount  of  customer  equity  "generally" 
devoted  to  margin  involve  a  standard  so 
inherently  discretionary  that  it  creates  a 
danger  of  presenting  information  that  is 
misleading  to  potential  investors? 

(4)  Would  a  requirement  that  CTAs 
commit  to  an  absolute  maximum 
percentage  of  customer  equity  devoted 
to  margin,  beyond  which  no  margin- 
increasing  changes  will  be  made, 
provide  a  more  useful  disclosure 
structure?  What  would  be  the 
advantages  and  disadvantages  of  such  a 
structure?  How  should  such  a  structure 
be  implemented? 

(5)  Would  any  other  alternative 
structures  present  more  useful 
information?  What  would  be  the 
advantages  and  disadvantages  of  such 
structures? 

C.  Providing  the  CTA/Client  Agreement 
to  the  FCM 

The  NFA  Proposal  calls  for  the  CTA 
to  provide  a  copy  of  the  CT A/client 
agreement  to  the  FCM  carrying  the 
customer's  account. 

Discussion:  NFA  has  indicated  that  it 
believes  an  FCM  would  find  the 
nominal  account  size  useful  as  a  general 
indicator  of  the  amount  and  size  of 
trading  intended  to  be  undertaken  in  the 
account  on  behalf  of  the  customer.  The 
FCM  could  use  this  information  in 
making  a  determination  as  to  whether  to 
accept  this  client  and,  if  so,  imder  what 
credit  terms. 

Questions: 

(1)  Do  FCMs  consider  the  client's 
nominal  account  size  useful 
information?  Do  they  currently  obtain 
such  information?  Would  the 
imposition  of  a  regulatory  requirement 
aid  them  in  doing  so? 

(2)  Would  a  different  method  of 
providing  the  FCM  with  information 
concerning  nominal  account  sizes  be 


more  efficient?  What  method  (if  any)  of 
communication  should  be  required? 
What  should  the  timing  and  the  form  of 
this  communication  be? 

D.  Presentation  of  Risk  Profile  Data  on 
Commodity  Pools 

The  NFA  Proposal  imposes  various 
disclosure  requirements  on  CPOs  that 
allocate  assets  among  a  pool's  CTAs  in 
such  a  way  that  the  total  allocations  to 
its  CTAs  are  greater  than  the  total  assets 
of  the  pool.  One  of  the  requirements  is 
for  the  CPO  to  provide  a  statement  of 
the  total  amount  of  nominal  account 
sizes  allocated  to  a  pool's  CTAs  as  a 
percentage  of  the  pool's  net  assets.  The 
Commission  desires  to  obtain  comment 
on  an  alternative  method  of  presenting 
a  risk  profile  for  a  commodity  pool 
which  was  developed  by  its  staff. 

Discussion:  The  most  readily  apparent 
use  for  NFAs  proposed  ratio  would  be 
for  prospective  clients  to  compare  one 
commodity  pool  to  another.  On  initial 
consideration,  it  might  seem  that  the 
greater  the  amount  of  the  nominal 
account  size  compared  to  pool  net 
assets,  the  greater  the  risk  of  a  pool 
would  be.  But  in  this  connection  there 
are  some  issues  that  should  be  explored. 

Although  nominal  account  sizes  may 
be  useful  in  the  context  of  an  individual 
CTA,  it  does  not  follow  that  the  ratio 
would  be  a  consistent  measure  for  even 
a  single  pool  over  time.  As  noted  above, 
nominal  account  sizes  are  not 
comparable  across  CTAs.  Therefore,  a 
ratio  based  on  the  aggregate  of  nominal 
account  sizes  would  not  lend  itself  to 
making  accurate  and  reliable 
comparisons  between  pools.  Moreover, 
the  ratio  of  one  CTA's  nominal  account 
size  to  the  others  may  change  over  time. 
The  Commission  is  interested  in 
reviewing  evidence  which  contradicts 
or  supports  this  preliminary  conclusion. 

The  Commission  wishes  to  explore  an 
alternative  approach  to  enhancing  the 
presentation  of  risk  profile  data  for 
pools.  This  approach  is  founded  on  the 
precept  that  the  volatility  of  a  pool  is  a 
function  of  the  volatilities  of  the 
investment  vehicles  (i.e.,  CTA  programs 
or  investee  funds)  in  which  it  has 
invested.  Therefore,  the  Commission 
wishes  to  consider  requiring  the 
presentation  of  data  disclosing,  on  a  pro 
forma  basis,  the  effect  of  the  worst 
historical  drawdown  for  each  of  the 
vehicles  the  pool  invested  in  over  the 
course  of  the  year.  Such  a  presentation 
requirement  might  be  implemented  as 
follows: 

(1)  For  each  investment  vehicle  selected, 
present  the  worst  monthly  and  worst  peak- 
to-valley  drawdown  percentages  on  a 
leveraged  basis  for: 
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(a)  the  investment  vehicle  itself,  at  the 
pool's  leveraged  basis  (e.g.,  if  the  fully- 
funded  worst  drawdown  fbrCTA  "X"  was  10 
percent  and  the  pool  funds  its  participation 
in  the  program  of  CTA  "X"  on  a  50  percent 
basis,  the  worst  drawdown  would  be 
presented  as  20  percent);  and 

(b)  the-investment  vBhicle's  historical  pro- 
forma  impact  on  the  pool,  as  though  the 
highest  percentage  of  pool  assets  over  the 


past  year  were  invested  in  the  investment 
vehicle  for  the  full  historical  period,  at  the 
leverage  level  of  the  pool  [e.g..  if  CTA  "X" 
had  been  allocated  23  percent  of  the  pool's 
net  assets,  the  20  [jercent  worst  monthly 
drawdown  would  be  presented  as  a  5  percent 
impact  (20%  *  25%)  upon  the  pool's  net 
assets). 

(2)  For  major  investee  funds,  data  on  the 
investee  fund's  major  investments  would  be 


required  on  a  "look-through"  basis,  if  they 
qualified  as  material  under  the  selection 
criteria  discussed  below. 

(3)  Finally,  for  each  investment  vehicle, 
identify  the  number  of  days  during  the  year 
that  the  fund  was  invested  in  the  vehicle  and 
whether  it  is  currently  so  invested. 

An  example  of  such  a  presentation  follows: 


Inv^tment  (leveraged) 

Highest 

percentage 

of  fund 

Impact  on  fund 

Number  o) 
days  hekl 

Investment 

Worst 
month 

Worst  peak- 
to-valley 

Worst 

month 

Worst  peak- 
to-valley 

CTA  X    

(20%) 

(Y%) 

25% 

(5%) 

(Y  -25%) 

365 

The  purpose  of  the  selection  criteria 
is  to  select  investment  vehicles  for 
which  detailed  risk  profile  data  must  be 
provided,  i.e.,  those  which  expose  the 
pool  to  the  risk  of  material  loss.  It  is  also 
important  to  Umit  the  number  of 
vehicles  for  which  information  is 
presented,  to  avoid  overwhelming  the 
investor  with  an  excessive  volume  of 
data.  Finally,  the  criteria  should 
consider  the  pool's  investments  over  the 
course  of  a  year,  rather  than  on  a 
particular  date,  to  avoid  strategic 
behavior  aimed  at  "cleaning  up"  the 
portfolio  for  a  single  measurement  day. 
One  example  of  a  selection  method 
would  be  the  following: 

Identify  each  investment  vehicle  in  which, 
at  any  time  during  the  course  of  the  year,  the 
actual  funds  invested  by  the  pool  equaled  or 
exceeded  five  percent  of  the  pool  net  assets. 
For  each  such  investment  vehicle,  calculate 
an  index  which  is  the  product  of  (A)  the 
greatest  amount  invested  (by  notional  value) 
times  (B)  the  vehicle's  worst  monthly 
drawdown  percentage,  times  (C)  the  number 
of  days  during  the  year  that  the  pool  was 
invested  in  this  vehicle.  Present  the  data 
described  above  for  the  investment  vehicles 
with  the  top  N  index  values. 

Questions: 

(1)  What  evidence  supports  or 
contradicts  the  proposition  that  the  ratio 
between  aggregate  notional  value  and 
total  pool  net  asset  value  is  a  useful 
measure  of  the  risk  level  of  a  commodity 
pool? 

(2)  Would  presentation  of  leverage 
worst  drawdown  data,  as  described 
above,  for  a  selection  of  a  commodity 
pool's  investment  vehicles  provide 
useful  information  to  potential 
investors?  What  would  be  the 
disadvantages  of  providing  such 
information?  What  is  the  most  effective 
means  of  presenting  such  information? 
Should  the  results  of  the  calculations 
described  above  be  presented,  or  should 
different  information  be  presented? 

(3)  Are  the  selection  criteria  described 
above  useful?  Would  a  different 
selection  method  be  more  appropriate? 


For  how  many  investment  vehicles 
should  the  data  be  presented? 

(4)  When  should  this  table  be 
presented:  in  disclosure  documents? 
Sales  literature?  Pool  annual  reports? 

E.  Theoretical  Soundness  of  the  Basis  of 
Computation  and  Presentation  for  ROR 
and  Related  Risk-Profile  Data 

The  NFA  Proposal  does  not  require 
CTAs  to  maintain  any  fully-funded 
accounts  to  validate  their  nominal 
account  sizes.  By  contrast,  current 
practice,  as  described  in  Advisory  93- 
13,  requires  a  fully-funded  subset 
comprised  of  fully-funded  accounts 
accounting  for  ten  percent  of  the 
aggregate  nominal  account  sizes,  to 
validate  the  nominal  account  sizes.  The 
Cortimission  wishes  to  explore  the 
implications  of  this  change. 

Discussion:  The  Commission  has 
always  sought  to  ensure  that  the 
methodologies  it  has  required  or 
permitted  to  be  used  in  the  various 
reporting  schemes  under  its  jurisdiction 
are  based  upon  sound  economic  and 
accounting  principles.  In  this 
connection,  wherever  possible,  the 
Commission  adheres  to  Generally 
Accepted  Accoimting  Principles 
("GAAP")  in  CTA,  commodity  pool,  and 
FCM  fihancial  reporting.  The  fully- 
funded  subset  method  permitted  in 
Advisory  93-13  is  consistent  with  the 
Commission's  historical  approach  to 
standards  by  requiring  that  the  nominal 
account  sizes  set  by  the  CTA  be 
validated  by  the  existence  of  a  subset  of 
accounts  t^at  are  fuliy-funded  with 
actual  assets,  pursuant  to  GAAP.  This 
explicit  linkage  to  actual  funds,  in 
effect,  permitted  to  RORs  to  have  some 
basis  in  traditional  financial  and 
accounting  methods.  By  contrast,  the 
NFA  Proposal,  which  permits 
unrestricted  use  of  the  subjectively 
established  nominal  account  size,  lacks 
such  an  anchor  or  reference  point. 

Question:'       •    .      > 


(1)  Should  the  fully-funded  subset 
requirement  be  retained  to  validate  the 
nominal  account  sizes  used  by  the  CTA, 
or  should  it  be  dropped  entirely? 

(2)  Does  the  fact  that  many  CTAs  may 
have  difficulty  in  obtaining  a  fully- 
funded  subset  demonstrate  a  Haw  in  the 
regulatory  methodology,  or  does  it 
demonstrate  an  unrealistic  setting  of 
nominal  account  sizes?  In  other  words, 
if  the  greatest  actual  funding  level  for 
any  of  a  given  CTA's  accounts  was  50% 
(e.g.,  all  Si  million  nominal  accounts 
are  funded  at  $500,000  or  less],  is  it  not 
more  accurate  to  express  the  nominal 
account  sizes  at  50%  of  their  initial 
level?      ^ 

(3)  If  the  fully-funded  subset  should 
be  dropped,  what  would  be  the 
theoretical  basis  for  the  method  of 
computing  ROR,  in  terms  of  economic 
and  financial  accounting  theory? 

(4)  How  do  nominal  account  sizes 
used  by  CTAs  generally  fit  into  the 
broader  world  of  financial  services,  so 
that  a  potential  investor  might  fairly 
compare  investments  in  commodity 
pools  with  other  potential  investments? 

F.  Changes  in  the  Presentation  of 
Historical  Data 

Current  regulations  require  disclosure 
of  approximately  five  years  of  historical 
ROR  data,  presented  bn  a  monthly  basis, 
and  presentation  on  a  capsule  basis  of 
the  single  worst  monthly  drawdown  and 
worst  peak-to-valley  drawdown  during 
the  same  period. ^^  The  Commission 
wishes  to  consider  the  costs  and 
benefits  of  requiring  a  longer  time-frame 
for  disclosing  performance  data  for 
CTAs  and  commodity  pools  while 
reducing  the  period  for  which 
disclosure  of  monthly  data  is  necessary 
in  the  basic  disclosure  documents.^'* 


-^^ Commission  Rule  4.25(a)(l)(F],  (G):  Rule 
4.2S(a)(2)(ii).  The  time  required  is  "the  most  recent 
Tive  calendar  years  and  year-to-date."  Commission 
Rule  4.25(a)(S). 

''*The  Commission  anticipates  that  monthly  data 
would  be  made  available  bv  some  means  to 
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The  focus  of  the  disclosure  document 
would  be  to  provide  key  profile 
information.  The  Commission  staff  has 
also  suggested  that  the  Commission 
consider  expanding  the  number  of  worst 
drawdown  months  presented,  from  one 
to  three  or  possibly  six.  The  overall 
effect  of  this  change  would  be  to  reduce 
the  number  of  data  items  presented  in 
the  disclosure  document,  while 
increasing  the  scope  of  the  information 
made  available  to  the  investor. 

Discussion:  In  many  markets,  extreme 
market  events  do  not  always  occur 
within  a  five-year  time-frame,  which  is 
the  limit  of  the  present  requirement. 
Often  the  time  interval  between  market 
events  is  ten  years  or  more.  Thus, 
limiting  the  historical  presentation 
requirements  to  a  five-year  period,  as 
the  current  regulations  do,  may  permit 
some  CTAs  and  commodity  pools  to 
omit  their  greatest  drawdowns  from 
their  historical  risk  profiles.^'  Requiring 
data  for  a  longer  period  will  present  a 
fuller  picture  to  prospective  clients.^^ 
Such  disclosure  is  especially  important 
where  notional  funding  is  used,  given 
the  magniification  of  drawdowns 
inherent  in  partial  funding. 

The  Commission  also  seeks  to  strike 
a  balance  between  the  sometimes 
conflicting  goals  of  requiring  all  data 
that  would  be  useful  and  avoiding  the 
presentation  of  a  volume  of  data  that  is 
cumbersome  to  read  and  analyze  or  too 
complex  or  voluminous  to  be  easily 
assimilated  by  the  prospective  client. 
Therefore,  the  Commission  staff  has 
suggested  that  the  Commission  consider 
reducing  the  number  of  years  for  which 
monthly  data  is  required  and  presenting 
the  balance  of  the  information  on  an 


potential  investors  who  wish  it,  such  as  by  mail  on 
request  or  by  inclusion  on  the  CTA's  website. 

"Commission  Advisory  96-1  allows,  but  does 
not  require.  CTAs  to  present  the  performance  of 
offered  programs,  and  CPOs  to  present  the 
performance  of  offered  pools,  since  inception 
provided  that  such  performance  capsules  include, 
among  other  things,  worst  monthly  and  peak-to- 
valley  drawdown  percentages  for  both  the  required 
flve-year  and  year-to-date  period  and  since 
inception  of  trading  for  the  program  or  pool.  Comm. 
Fut.  L.  Rep.  (CCH)  1 26.639  (March  6. 1996). 

'■For  example,  recent  revisions  to  the  Securities 
and  Exchange  Commission's  ("SEC")  Form  N-IA, 
which  is  used  by  mutual  funds  to  register  their 
securities  and  offer  their  shares,  require  that  a 
fund's  risk/return  summary  include  a  bar  chart 
showing  the  fund's  annual  returns  for  each  of  the 
last  10  calendar  years  and  a  table  comparing  the 
fund's  average  annual  returns  for  the  last  1-.  5-.  and 
lO-fiscal  years  to  those  of  a  broad-based  securities 
market  index.  In  order  to  assist  investors  in 
understanding  the  variability  of  a  fund's  returns 
and  the  risks  of  investing  in  the  fund,  a  fund  must 
also  disclose  its  best  and  worst  returns  for  a  quarter 
during  the  10- year  (or  other)  period  reflected  in  the 
bar  chart.  Securities  &  Exchange  Commission, 
Registration  Form  Used  by  Open-End  Management 
Investment  Companies,  63  FR  13916,  13947-52 
(March  23.  1998). 


annual  basis  or  on  some  other  summary 
basis,  as  discussed  below. 

In  connection  with  consideration  of 
reducing  the  number  of  monthly  data 
items,  the  Commission  staff  has 
suggested  that  the  Commission  consider 
requiring  more  detailed  information 
concerning  the  volatiUty  of  the  CTA's 
program,  either  by  requiring 
presentation  of  an  expanded  number  of 
worst  drawdown  months,  e.g.,  the  three 
worst  months  or  the  six  worst  months, 
or  by  requiring  presentation  of  the 
standard  deviation  of  the  monthly 
returns.  Presently,  only  disclosure  of  the 
worst  single  monthly  return  is  required. 
Given  the  unreliability  of  past 
performance  data  as  a  predictor  of 
future  performance  and  the  relatively 
greater  correlation  between  past  and 
future  volatility,  presentation  of  data 
which  is  more  indicative  of  volatility 
seems  warranted. 

Questions: 

(1)  What  are  the  costs  and  benefits  of 
requiring  performance  data  for  a  period 
greater  than  the  past  five  years?  What 
period  should  be  required? 

(2)  How  many  years  of  monthly  data 
should  be  required?  What  would  be  the 
most  effective  method  of  presenting 
such  data?  What  would  be  the  most 
appropriate  method  of  presenting  data 
for  earlier  periods  (e.g.,  annual 
performance,  annual  performance  plus 
footnoted  standard  deviation  of  monthly 
performance,  etc.)? 

(3)  What  data  should  be  presented  to 
enable  investors  to  measure  the 
volatiUty  of  returns  from  a  CTA's 
program  or  a  commodity  pool?  How 
many  months  of  worst  drawdown  data 
should  be  required  (e.g.,  one,  three,  six)? 
What  would  be  the  most  effective  format 
for  the  presentation  of  this  data? 

G.  Keeping  Clients  Regularly  Informed 
Regarding  CTA  Program  Status 

The  Commission  seeks  to  ensure  that 
clients  receive  timely  and  complete 
information  on  the 'status  of  their 
participation  in  CTA  programs. 

Discussion:  Commission  rules  do  not 
currently  require  that  CTAs  provide  any 
periodic  ref)orts  to  their  clients.^^ 
Presently,  the  only  information  the 
Commission  requires  to  be  reported  to  a 
client  is  that  provided  to  the  FCM  (e.g. 
trade  confirmations  and  monthly 
account  statements  provided  to  the 
CTA's  clients  and  to  the  CTA)." 
However,  this  information  does  not 
fully  inform  the  customer  as  to  the 


status  of  its  participation  in  the  CTA's 
program.  Among  the  items  the  customer 
may  also  need  are  the  following:  (a) 
account  fees  (e.g.,  the  amount  of  fees 
earned/charged  during  the  period, 
payments  received  from  client  on 
amounts  owed  during  the  period  both 
through  charges  to  the  client  account  at 
the  FCM  and  from  sources  outside  the 
FCM  account,  and  may  balance  unpaid 
by  or  credit  due  to  the  client  at  end  of 
the  period);  (b)  information  on  the  basis 
of  incentive  fee  calculations  (including 
the  amount  of  unrecovered  prior  losses 
carried  forward);  and  (c)  the  current 
nominal  account  (i.e.,  amount  originally 
agreed  to,  changes  during  the  period 
and  balance  at  end  of  period).  It  also 
may  be  useful  to  require  the  monthly 
statement  to  contain  the  management 
and  incentive  fee  percentages,  even 
though  they  are  contained  in  the  CTA/ 
client  agreement.  This  would  permit  the 
cUents  more  easily  to  verify  the  amount 
charged. 
Questions: 

(1)  Which  of  the  data  items  discussed 
above  would  be  valuable  for  clients  to 
receive  on  a  regular  basis  from  CTAs? 
Are  there  any  other  data  items  which 
should  be  required?  How  often  should 
this  information  be  reported  to  clients? 
Is  there  a  particular  format  which 
should  be  required? 

(2)  What  would  be  the  costs  for  CTAs 
to  report  this  information  to  clients  on 
a  regular  basis? 

'(3)  On  balance,  what  reporting 
requirements,  if  any.  should  be 
established? 

V.  Conclusion 

The  Commission  believes  that  it  is 
appropriate  to  examine  concerns 
regarding  ROR  computation  and  other 
performance  issues  which  are  raised  in 
connection  with  the  proposals  made  by 
the  Commission  staff  and  NFA.  The 
Commission  hopes  to  develop  a 
balanced  approach  to  address  these 
issues  that  will  enable  performance  data 
provided  to  customers  to  be  as  useful 
and  meaningful  as  possible,  while  not 
being  excessively  burdensome  to  CTAs 
and  CPOs.  To  this  end,  the  Commission 
requests  public  comment  on  the 
proposals  and  the  related  issues  set 
forth  above. 


»' However.  Commission  Rule  4.36(c)(lKi) 
specifies  that  if  a  CTA  knows  or  should  know  that 
its  Disclosure  Document  is  materially  inaccurate  or 
incorporate  in  any  respect,  it  must  distribute 
corrected  information  to  its  existing  clients. 

"Commission  Rule  1.33. 
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Issued  in  Washington,  D.C  on  June  11, 
1998  by  the  Commission. 
lean  A.  Webb. 
Secretary  of  the  Commission. 

Concept  Release:  Performance  Data  and 
Disclosure  for  Commodity  Trading 
Advisor  and  Commodity  Pools 

Statement  of  Commissioner  John  E. 
Tull.  Jr. 

I  concur  in  issuing  this  Concept 
Release,  because  I  believe 
wholeheartedly  in  the  practice  that  a 
better  informed  agency  makes  smarter, 
better  decisions  in  carrying  out  its 
regulatory  functions.  And  as  I  have 
consistently  maintained,  I  believe  this 
agency  should  defer  to  the  private  sector 
and  self-regulatory  organizations  to  the 
fullest  extent  possible  in  fulfilling  our 
mission  to  protect  the  integrity  of  the 
markets  and  their  users. 

Therefore,  I  welcome  and  endorse  this 
concept  release.  I  am  not  entirely 
convinced  that  the  rule  changes 
discussed  may  not  create  more 
confusion  than  they  would  resolve.  At 
this  point  I  personally  believe  that  using 
the  notional  amount  of  an  account  may 
be  the  simplest  and  most  uniform 
method  of  disclosing  risk  and 
performance  data.  This,  after  all,  is  the 
objective  of  the  rules  under 
consideration. 

With  that  in  mind,  I  look  forward  to 
reviewing  the  comments  to  this  Concept 
Release. 
John  E.  Tull.  Jr.. 
June  11.  1998 

Appendix  I — Compliance  Rules 


RULE  2-29.  COMMUNICATIONS  WITH  THE 
PUBUC  AND  PROMOTIONAL  MATERL\L 


(b)  Content  of  Promotional  Material. 
No  Member  or  Associate  shall  use  any 
promotional  material  which: 

(5)  includes  any  specific  numerical  or 
statistical  information  about  the  (>ast 
performance  of  any  actual  accounts 
(including  rate  of  return)  unless  such 
information  is  and  can  be  demonstrated  to 
NFA  to  be  representative  of  the  actual 
performance  for  the  same  time  period  of  all 
reasonably  comparable  accounts  and,  in  the 
case  of  rate  of  return  figures,  unless  such 
figures  are  calculated  in  a  manner  consistent 
with  that  required  under  CFTC  Rule 
4.23(a)(7)(i)(F]  and  are  based  on  the  nominal 
account  size  (as  described  in  Compliance 
Rule  2-34). 


RULE  2-34.  DIRECTED  ACCOUNTS  AND 
COMMODITY  POOLS 

(a)  At  the  time  a  Member  CTA  enters  into 
an  agreement  to  direct  a  client's  account,  the 
Member  CFT  must  obtain  a  written 


agreement  signed  by  the  client  (or  someone 
legally  authorized  to  act  on  the  client's 
behalf)  which  states: 

(1)  the  account  size  which  the  CTA  will 
use  as  the  basis  for  its  trading  decisions,  i.e., 
"the  nominal  account  size": 

(2)  the  name  or  description  of  the  trading 
program  in  which  the  client  is  participating; 

(3)  whether  the  client  will  deposit, 
maintain  or  make  accessible  to  the  FCM  an 
amount  equal  to  or  less  than  the  nominal 
account  size,  i.e.,  to  fully  or  partially  fund 
the  account;  and 

(4)  how  additions,  withdrawals,  profits  and 
losses  will  affect  the  nominal  account  size 
and  the  computation  of  fees.  , 

The  Member  CTA  must  provide  a  copy  of 
the  agreement  to  the  FCM  carrying  the 
account.  The  Member  CTA  must  also 
disclose  in  writing  the  ^tors  considered  by 
the  CTA  in  determining  any  minimum 
account  size  of  the  trading  program  in  which 
the  client  is  participating. 

(b)  Unless  the  client  is  a  qualified  eligible 
client  under  CFTC  Rule  4.7.  any  Member 
CTA  which  directs  a  partially  funded 
account  must  provide  the  following 
information  in  writing  to  the  client: 

(1)  an  estimated  range  of  the  amount  of 
customer  equity  generally  devoted  to  margin 
requirements  or  options  premiums  expressed 
as  a  percentage  of  the  nominal  account  size 
and  an  explanation  of  the  effect  of  partially 
funding  an  account  on  that  percentage; 

(2)  a  description  of  how  the  management 
fees  will  be  computed,  expressed  as  a 
percentage  of  the  nominal  account  size  and 
an  explanation  of  the  effect  of  partially 
funding  an  account  on  that  p>ercentage; 

(3)  an  estimated  range  of  the  commissions 
generally  charged  to  an  account  expressed  as 
a  percentage  of  the  nominal  account  size  and 
an  explanation  of  the  effect  of  partially 
funding  an  account  on  that  percentage; 

(4)  a  statement  that  the  greater  the  disparity 
between  the  nominal  account  size  and  the 
amount  deposited,  maintained  or  made 
accessible  to  the  FCM,  the  greater  the 
likelihood,  and  possible  size  of,  margin  calls. 

(c)  Unless  the  pool  participants  are 
qualified  eligible  participants  under  CFTC 
Rule  4.7,  any  Member  CPO  which  allocates 
assets  among  the  [>oors  CTAs  in  such  a  way 
that  the  total  allocations  to  its  CTAs  is  greater 
than  the  total  assets  of  the  pool  must  provide 
the  following  information  in  writing  to  the 
pool  participants: 

(1)  a  statement  of  the  total  amount 
allocated  to  CTAs  as  a  percentage  of  the 
pool's  net  assets; 

(2)  a  description  of  how  management  fees 
charged  by  the  CPO  and  the  CTAs  will  be 
computed,  including  a  statement  of  the  total 
amount  of  management  fees  charged  to  the 
f>ool  as  a  percentage  of  the  pool's  net  assets; 

(3)  an  estimated  range  of  the  amount  of 
commissions  and  transaction  fees  which  will 
be  charged  to  the  [>ool  in  the  next  twelve 
months  and  an  estimate  of  such  fees  as  a 
percentage  of  the  pool's  net  assets;  and 

(4)  a  statement  that  allocating  in  excess  of 
the  fjool's  net  assets  among  CTAs  has  the 
effect  of  proportionately  magnifying  the 
profits  and  losses  which  may  be  incurred  by 
the  pool. 

(d)  Each  CTA  Member  which  directs 
accounts  and  each  CPO  Member  which 


allocates  assets  among  CTAs  in  such  a  way 
that  the  total  committed  is  greater  than  the 
total  assets  of  the  pool  shall  maintain  the 
records  required  by  this  Rule  in  the  jprm  and 
for  the  period  of  Ume  required  by  CFTC  Rule 
1.31. 

(e)  Each  CTA  Member  which  directs 
accounts  and  each  CPO  Member  to  which 
this  rule  applies  allocates  assets  among  CTAs 
in  such  a  way  that  the  total  allocated  is 
greater  than  the  total  assets  of  the  f)ool  shall 
establish  and  enforce  adequate  procedures  to 
review  all  records  made  pursuant  to  this  Rule 
and  to  supervise  the  activities  of  its 
Associates  in  complying  with  this  Rule. 


INTERPRETIVE  NOTICE  NFA  COMPLL\NCE 
RULE  2-34 

The  Board  of  Directors  recently  passed 
NFA  Compliance  Rule  2-34,  Documentation 
and  Disclosure  for  Partially  Funded 
Accounts.  The  Board  recognized  that  certain 
customers  may,  for  their  own  legitimate 
business  purposes,  deposit  with  the  FCMs 
carrying  their  accounts  less  than  the  amount 
which  they  have  directed  the  CTA  trading 
their  account  to  use  as  the  basis  for  trading 
decisions.  The  Board  sought  to  ensure  that  in 
such  situations  performance  records 
accurately  reflect  trading  results,  that  there  is 
an  adequate  audit  trail  to  verify  past 
{jerfbrmance  records  and  that  customers 
receive  adequate  disclosures  on  the 
implications  of  partially  funded  accounts. 

In  the  Board's  view,  the  solicitation  of 
partially  funded  accounts,  particularly  with 
less  sophisticated  customers,  raises  a  number 
of  compliance  issues.  Therefore,  the  Board 
wishes  to  make  clear  that  NFA  Compliance 
Rule  2-34  does  not  in  any  way  diminish  a 
Member's  responsibilities  under  other  NFA 
rules,  most  notably  NFA's  sales  practice 
rules,  when  dealing  with  a  customer  who  is 
considering  a  partially  funded  account. 

Specifically,  the  Member  must  ensure  that 
any  solicitation  present  a  balanced  view  of 
the  risks  and  benefits  of  such  an  arrangement 
and  disclose  all  material  information. 
Furthermore,  under  NfFA  Compliance  Rule 
2-30,  the  Member  must  obtain  the  specified 
information  regarding  its  customer's 
experience  and  financial  condition  and,  in 
light  of  that  information,  must  provide  the 
customer  with  an  adequate  description  of  the 
risks  of  his  investment.  As  the  Board  stated 
in  its  Interpretive  Notice  of  that  rule,  for 
some  customers  the  only  adequate  disclosure 
is  that  futures  trading  is  simply  too  risky  for 
that  customer.  That  is  particularly  true  when 
retail  customers  are  induced  to  increase  their 
leverage  further  by  partially  funding  a  trading 
account. 

Any  Member  soliciting  unsophisticated 
customers  to  trade  with  a  partially  funded 
account  will  bear  the  burden  of 
demonstraUng  that  its  solicitation  was  in 
compliance  with  all  NFA  requirements. 

[FR  Doc.  98-16075  Filed  6-17-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  201 

[Release  Nos.  33-7546;  34-40089;  35- 
26884;  39-2364;  IA-1726;  IC-23250;  File  No. 
S7-16-98] 

RIN  3235-AH47 

Proposed  Amendment  to  Rule  102(e) 
of  the  Commission's  Rules  of  Practice 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
proposing  an  amendment  to  Rule  102(e) 
of  the  Commission's  Rules  of  Practice. 
Under  Rule  102(e),  the  Commission  can 
censure,  suspend  or  bar  persons  who 
appear  or  practice  before  it.  The 
proposed  amendment  clarifies  the 
Commission's  standard  for  determining 
when  accountants  engage  in  "improper 
professional  conduct"  under  Rule 
102(e)(l)(ii). 

DATES:  Comments  must  be  received  on 
or  before  July  20,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington,  DC. 
20549-6009.  Comments  can  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-16-98;  include  this  file  number 
on  the  subject  Une  if  E-mail  is  used.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  5th  Street,  NW.,  Washington,  DC. 
20549-6009.  Electronically-submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Kigin,  Associate  Chief 
Accountant,  Office  of  the  Chief 
Accountant,  at  (202)  942-4400;  or  David 
R.  Fredrickson,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
at  (202) 942-0890. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  is  proposing  for  comment  an 
amendment  to  Rule  102(e). ' 

I.  The  Purpose  of  this  Release 

The  purpose  of  this  release  is  to 
soUcit  comments  on  a  proposed 
amendment  to  Rule  102(e)  of  the 
Commission's  Rules  of  Practice.  Under 
Rule  102(e),  the  Commission  can 


censure,  suspend  or  bar  professionals 
who  appear  or  practice  before  it.  ^ 
Specifically,  pursuant  to  the  Rule,  the 
Commission  can  impose  a  sanction 
upon  a  professional  whom  it  finds,  after 
notice  and  an  opportunity  for  hearing: 

(i)  Not  to  possess  the  requisite 
qualifications  to  represent  others;  or 

(ii)  To  be  lacking  in  character  or 
integrity  or  to  have  engaged  in  unethical 
or  improper  professional  conduct;  or 

(iii)  To  have  willfully  violated,  or 
willfully  aided  and  abetted  the  violation 
of,  any  provision  of  the  Federal 
securities  laws  or  the  rules  and 
regulations  thereunder.  ^ 

In  a  recent  opinion  addressing  the 
conduct  of  two  accountants,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  found  that  the 
Commission  had  not  articulated  clearly 
the  "improper  professional  conduct" 
element  of  the  Rule.  *  To  address  the 
court's  concerns,  the  Commission  is 
proposing  an  amendment  to  the  text  of 
Rule  102(e)  that  clarifies  the 
Commission's  standard  for  determining 
when  accountants  engage  in  "improper 
professional  conduct."' 

II.  A  Brief  Overview  of  Rule  102(e) 

A.  The  Importance  of  Rule  102(e) 

The  Commission  adopted  Rule  102(e) 
as  a  "means  to  ensure  that  those 
professionals,  on  whom  the  Commission 
relies  heavily  in  the  performance  of  its 
statutory  duties,  perform  their  tasks 
diligently  and  with  a  reasonable  degree 
of  competence."  *  Courts  have 
recognized  that  it  is  appropriate  for  the 
Commission  to  use  a  disciplinary 
mechanism  such  as  Rule  102(e)  to 
encourage  professionals  to  adhere  to 
ethical  standards  and  minimum 
standards  of  competence.  ^  In  adopting 


•  17  CFR  201.102(e). 


'The  Rule  addresses  the  conduct  of  attorneys, 
accountants,  engineers  and  other  professionals  or 
experts  who  appear  or  practice  before  the 
Commission.  17  CFR  201.102(e)(2)  and  (f)(2). 

>  17  CFR  201.102(e)(l)(i).  (ii)  and  (iii). 

'Checkoskyv.  SEC.  139  F.3d  221  (D.C  Cir.  1998) 
("C/iecJcosJcy //••). 

'This  clariflcation  addresses  the  conduct  of 
accountants  only,  and  is  not  meant  to  address  the 
conduct  of  lawyers  or  other  professionals jvho 
practice  before  the  Commission.  t 

•  Touche  Ross  6-  Co.  v.  SEC.  609  F.2d  570,  582 
(2d  Cir.  1979).  The  AICPA  also  recognizes  that 
accountants  must  discharge  their  duties  with 
competence.  See,  e.g.,  AICPA  Professional 
Standards.  Vol.  2,  ET  sec.  56  (1997). 

''Rule  102(e)  was  promulgated  under  the 
Commission's  broad  authority  to  adopt  those  rules 
and  regulations  necessary  for  carrying  out  the 
agency's  designated  functions  and  its  inherent 
authority  to  protect  the  integrity  of  the  agency's 
processes.  Three  U.S.  Courts  of  Appeals  have 
upheld  the  validity  of  Rule  102(e).  See  Touche 
Boss:  Sheldon  v.  SEC,  45  F.3d  1515.  1518  (11th  Cir. 
1995);  Davy  v.  SEC,  792  F.2d  1418,  1421  (9th  Cir. 
1986).  The  Checkosky  opinions  held  that  the 
Commission  had  not  clearly  articulated  the 


the  Rule,  the  Commission  did  not 
intend  to  add  an  "additional  weapon" 
to  its  "enforcement  arsenal'J*  but  to 
protect  its  system  of  securities 
regulation  and,  by  extension,  the 
interests  of  the  investing  public. 

B.  The  Important  Role  of  Accountants 

Accountants  play  many  roles  in  the 
Commission's  system  of  securities 
regulation.  In  recognition  of  the 
significance  of  auditors  and  audited 
financial  statements  in  the 
Commission's  disclosure  process,  this 
release  focuses  particular  attention  upon 
the  role  of  auditors  in  the  securities 
registration  and  reporting  processes 
under  the  federal  securities  laws.  The 
proposed  amendment,  however,  covers 
all  accountants  who  appear  or  practice 
before  the  Commission.' 

"Corporate  financial  statements  are 
one  of  the  primary  sources  of 
information  available  to  guide  the 
decisions  of  the  investing  public."  '° 
Various  provisions  of  the  federal 
securities  laws  require  publicly  held 
companies  to  file  audited  financial 
statements  with  the  Commission.  " 
These  financial  statements  must  be 
audited  by  independent  accountants  in 
accordance  with  generally  accepted 
auditing  standards  ("GAAS").  '^  The 
auditor  plans  and  performs  the  audit  to 
obtain  reasonable  assurance  that  the 
financial  statements  are  free  from 
material  misstatement.  Commission 
regulations  require  the  auditor  to  issue 
a  report  containing  an  opinion  on  the 
financial  statements.  '^  The  auditor's 
opinion  states  whether  the  financial 
statements  present  fairly,  in  all  material 
respects,  the  financial  position  of  the 
company  as  of  a  specific  date.  '*  The 
opinion  also  states  whether  the  results 
of  the  company's  operations  and  cash 


"improper  professional  conduct"  standard  or  the 
rationale  for  that  standard.  Also,  the  Checkosky 
opinions  did  not  decide  the  issue  of  the  scope  of 
the  Commission's  authority. 

»  Touche  Boss,  609  F.2d  at  579. 

♦See  17  CFR  201.102(f)(1)  and  (2).  The 
Commission  has  interpreted  "practice"  before  the 
Commission  to  include  accountants  functioning  in 
many  roles,  including  those  who  serve  as  officers 
of  public  companies.  See.  e.g..  In  re  Terrano, 
Securities  Exchange  Act  of  1934  ("Exchange  Act") 
Rel.  No.  39485  (Dec.  23,  1997),  66  SEC  Docket  494 
(Jan.  20, 1998);  In  re  Hersh.  Exchange  Act  Rel.  No. 
39089  (Sept.  18. 1997),  65  SEC  Docket  1170  (Oct. 
14, 1997);  In  re  Bryan,  Exchange  Act  Rel.  No.  39077 
(Sept.  15, 1997),  65  SEC  Docket  1129  (Oct.  14, 
1997). 

'0 US.  V.  Arthur  Young  6- Co.,  465  U.S.  805.  810 
(1984). 

<  ■  See.  e.g..  Securities  Act  of  1933  ("Securities 
Act")  Schedule  A  (25)— (27),  15  U.S.C.  77aa(25)— 
(27):  Exchange  Act  12(b)(l)(J)— (L),  15  U.S.C. 
78«b)(l)0)-(L). 

"Regulation  S-X,  17CFR  210.1-O2(d)  (1997). 

»See  Reijulation  S-X,  17  CFR  210.2-02  (1985). 
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flows  for  the  year  (or  other  period)  then 
ended,  are  in  conformity  with  generally 
accepted  accounting  principles 
("GAAP"),  and  whether  the  audit  was 
conducted  in  accordance  with  GAAS.  " 

Investors  have  come  to  rely  on  the 
acouacy  of  the  financial  statements  of 
public  companies  when  making 
investment  decisions.  Because  the 
Commission  has  limited  resources,  it 
cannot  closely  scrutinize  each  of  these 
financial  statements.  '^  Consequently, 
the  Commission  must  rely  on  the 
integrity  of  the  auditors  who  certify,  and 
accountants  who  prepare,  financial 
statements,  hi  short,  both  the 
Commission  and  the  investing  public 
rely  heavily  on  accountants  to  assure 
corporate  compliance  with  federal 
secxuities  law  requirements  and 
disclosure  of  accurate  and  reliable 
financial  information. 

The  Commission  and  the  courts  have 
long  acknowledged  "the  duty  of 
accountants  to  those  who  justifiably  rely 
on  (their)  rejiorts."  '''  Accoimtants  who 
issue  audit  and  other  reports  speak  to 
investors,  pubHcly  representing  that  the 
accounting  and  auditing  standards  of 
the  accounting  profession  have  been 
followed.  '•  An  incompetent  or 
unethical  accountant  can  damage  the 
Commission's  processes  and  erode 
investor  confidence  in  our  markets.  " 

m.  The  Standard  Applied  to 
Accountants 

A.  "Improper  Professional  Conduct"  In 
General 

The  Court  of  Appeals  in  Checkosky  n 
criticized  the  Commission  for  not 
clearly  articulating  when  an  accountant 
would  be  deemed  to  have  engaged  in 
"improper  professional  conduct"  under 
Rule  102(e)(l)(ii).  This  proposed 
amendment  clarifies  that  whether  an 
accountant  engages  in  "improper 
professional  conduct"  is  determined 
first  by  evaluating  whether  the 
accountant  violated  applicable 
professional  standards.  It  also  sjjecifies 
the  mental  state  required  before  an 
accountant  may  be  sanctioned  imder  the 
Rule.  The  proposed  amendment  covers 
conduct  that  the  Commission 
historically  has  treated  as  "improper 
professional  conduct"  under  Rule 
102(e)(l)(ii). 


Rule  102(e)(l)(ii)  has  been  an  effective 
disciplinary  and  remedial  tool  because 
it  has  been  used  to  address  a  range  of 
misconduct  that  poses  a  future  threat  to 
the  Commission's  processes.  ^ 
Accountants  who  engage  in  intentional 
or  knowing  misconduct,  which  includes 
reckless  misconduct,  clearly  pose  this 
type  of  future  threat.  Accountants  who 
engage  in  negligent  misconduct  also  can 
pose  as  great  a  threat  to  the 
Commission's  system  of  securities 
regtdation  as  accountants  who 
knowingly  violate  the  professional 
standards. 

Rule  102(e)(l)(ii)  is  not  meant, 
however,  to  encompass  every 
professional  misstep.  ^>  A  harmless 
judgment  error  or  immaterial  mistake 
does  not  pose  a  futuure  threat  to  the 
Commission's  processes  and  does  not 
constitute  "improper  professional 
conduct."  Similarly,  the  Commission 
does  not  seek  to  use  the  Rule  to 
establish  new  standards  for  the 
accounting  profession. 

B.  The  Proposed  Standard 

The  Rule  addresses  conduct  that  fails 
to  meet  professional  standards.  The 
proposed  amendment  deUneates 
categories  of  conduct  that  constitute 
"improper  professional  conduct"  under 
Rule  102(e)(l)(ii).  These  categories  are: 

(A)  An  intentional  or  knowing 
violation,  including  a  reckless  violation, 
of  applicable  professional  standards;  ^ 
or 

(B)  Negligent  conduct  in  the  following 
circumstances: 

(1)  An  unreasonable  violation  of 
applicable  professional  standards  that 
presents  a  substantial  risk,  which  is 
either  known  or  should  have  been 
known,  of  making  a  document  prepared 
pursuant  to  the  federal  seciuities  laws 
materially  misleading;  or 


'•See  Touche  Boss.  609  F.2d  at  580-61. 

"/n  re  Carter,  Exchange  Act  Rel.  No.  17595  (Fob. 
28.  1981).  22  SEC  Docket  292.  298  (Mar.  17.  1981). 
Cf.  Arthur  Young,  465  U.S.  at  817-18. 

'•See  Carter.  22  SEC  Docket  at  298. 

'*"In  our  complex  society,  the  accountant's 
certificate  *   •   *  can  be  instruments  for  inflicting 
pecuniary  loss  more  potent  than  the  chisel  or  the 
crowbar.'  U.S.  v.  Benjamin,  328  F.2d  854.  863  (2d 
Cir.).  cert,  denied.  377  U.S.  953  (1964). 


^Carter,  22  SEC  Docket  at  297.  Because  Rule 
102(eMlMii)  is  remedial  and  not  punitive  in  nature, 
the  conduct  must  be  evaluated  to  determine 
whether  the  accountant  poses  >  future  threat  to  the 
Commission's  processes. 

"  As  Commissioner  )obnson  hae  noted: 

A  professional  often  must  make  difBcult 
decisions,  navigating  through  complex  statutory 
and  regulatory  requirements,  and  in  the  case  of 
accountants,  complying  with  (GAAS)  and  applying 
(GAAP).  These  determinations  require  the 
application  of  independent  professional  judgment 
and  sometimes  involve  matters  of  first  impression. 

Exchange  Act  ReL  No.  38183  ()an.  21.  1997).  63 
SEC  Docket  1948.  1976  (Feb.  18.  1997)  (Johnson. 
Comm'r,  dissenting),  rev'd  Checkosky  U. 

^  "Applicable  professional  standards"  includes 
such  things  as  generally  accepted  accounting 
principles,  generally  accepted  auditing  standards, 
generally  accepted  attestation  standards,  the  AICPA 
Code  of  Professional  Conduct,  the  AICPA 
Statements  on  Standards  for  Consulting  Services, 
the  AICPA  Statements  on  Standards  for  Accounting 
and  Review  Services,  pronouncements  of  the 
Independence  Standards  Board,  and  certain  of  the 
Commission's  rules  and  regulations. 


(2)  Repeated,  unreasonable  violations 
of  applicable  professional  standards  that 
demonstrate  that  the  accountant  lacks 
competence. 

1.  Intentional  or  Knowing  Violations, 
Including  Reckless  Violations 

Subparagraph  (A)  of  the  amendment 
defines  "improper  professional 
conduct"  to  include  the  most  blatant 
violations  of  the  professional  standards. 
The  Commission  consistently  has  used 
Rule  102(e)(l)(ii)  proceedings  to  address 
these  types  of  violations  of  the 
professional  standards. " 

Clearly,  an  accountant  who 
intentionally  or  knowingly,  including 
recklessly  ^,  violates  the  professional 
standards  has  engaged  in  "improper 
professional  conduct."  Accoimtants 
who  engage  in  this  type  of  misconduct 
imdoubtedly  pose  the  type  of  future 
threat  to  the  Commission's  system  of 
regulation  that  requires  Commission 
action. 

2.  Specific,  Negligent  Conduct 

The  proposed  amendment  also  covers 
specific,  negligent  violations  of  the 
professional  standards.^*  The 
Commission  has  recognized  that  "an 
incompetent  or  negligent  auditor  can  do 
just  as  much  harm  to  pubUc  investors 
and  others  who  rely  on  him  as  one  who 
acts  with  an  improper  motive."  ^'  For 
this  reason,  the  Commission  has  stated 
that  negligent  conduct  can  trigger  a  Rule 
102(e)(lKii)  proceeding,  and  has 
brought  Rule  102(e)(l)(ii)  proceedings 
based  on  negligent  conduct.^^ 

The  Court  of  Appeals  in  Checkosky  U 
faulted  the  Commission  for  not 
articulating  with  some  degree  of 


"  See.  e.g..  In  re  Finkel,  Securities  Act  Rel.  No. 
7401  (Mar.  12.  1997).  64  SEC  Docket  103  (Apr.  8. 
1997):  In  re  Basson,  Exchange  Act  Rel.  No.  35840 
(June  13,  1995).  59  SEC  Docket  1650  (July  11, 1995); 
in  re  F.G.  Masquelette  &■  Co,  Accounting  Series  Rel. 
No.  68,  [1937-1982  Transfer  Binder]  Fed.  Sec  L. 
Rep.  (CCH),  1 72.087  (June  30,  1982);  In  re  Weiner, 
Exchange  Act  Rel.  No.  14249  (Dec.  12,  1997),  13 
SEC  Docket  1113  (Dec.  27, 1977). 

"  See  genemily  SEC  v.  Blavin,  760  F.2d  706,  711 
(6th  Cir.  1985);  Mansbach  v.  Prescott,  Ball  Sr 
Turben.  598  F.2d  1017.  1023-24  (6th  Cir.  1979). 

^  In  other  instances,  the  federal  securities  laws 
expressly  subject  auditors  to  liability  without 
requiring  intentional  misconduct.  For  example,  the 
Supreme  Court  has  recognized  that  Section  1 1 
allows  recovery  for  "negligent  conduct."  Herman  6- 
S4acLean  v.  Huddleston,  459  U.S.  375.  384  (1983). 
referring  to  Ernst  S-  Ernst  v.  Hochfelder.  425  U.S. 
185.  210  (1976). 

»In  re  Checkosky,  Exchange  Act  Rel.  No.  31094 
(Aug.  26. 1992).  52  SEC  Docket  1389. 1410  (Sept. 
15. 1992).  rev'd  Checkosky  v.  SEC,  23  F.3d  452  (D.C. 
Cir.  1994)  ("ChecJcosJty  f),  citing  In  re 
Schulzetenberg,  Admin.  Proc.  3-6881,  slip  op.  at  2 
(Order  Denying  Motion  to  Dismiss  Nov.  10, 
1987)( unpublished  opinion). 

i^Inre  Gotthilf,  Exchange  Act  Rel.  No.  33949 
(April  21,  1994).  56  SEC  Docket  1543  (May  10, 
1944). 
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specificity  when  neghgent  conduct  by 
an  accountant  constitutes  "improper 
professional  conduct."^*  The  proposed 
amendment  provides  this  specificity. 
Specifically,  subparagraph  (B)  of  the 
amendment  defines  "improper 
professional  conduct"  to  include:  (1)  An 
unreasonable  violation  of  the  applicable 
professional  standards  that  presents  a 
substantial  risk,  which  is  either  known 
or  should  have  been  known,  of  making 
a  document  prepared  pursuant  to  the 
federal  securities  laws  materially  ^ 
misleading;  or  (2)  repeated, 
unreasonable  violations  of  the 
applicable  professional  standards  that 
demonstrate  that  the  accountant  lacks 
competence. 

Under  this  standard,  a  single  violation 
of  the  professional  standards  could 
constitute  "improper  professional 
conduct"  if  the  violation  presents  a 
substantial  risk,  which  is  either  known 
or  should  have  been  known,  of  making 
a  document  prepared  pursuant  to  the 
federal  securities  laws  materially 
misleading.  Under  these  circumstances, 
the  single  violation  most  likely  would 
be  related  to  a  transaction  or  event  as  to 
which  any  reasonable  auditor  would 
give  heightened  scrutiny.'*'  The  integrity 
of  the  Commission's  processes  is 
threatened  by  an  accountant  who  fails  to 
exercise  due  professional  care  with 
respect  to  the  critical  areas  of  his  or  her 
professional  responsibilities. 

For  example,  an  auditor  who  failed  to 
verify  properly  the  amount  of  cash 
purportedly  held  in  a  vault  at  a  branch 
of  a  bank,  where  that  amount 
constituted  61%  of  the  branch's  and 
45%  of  the  bank's  total  cash  on  hand, 
engaged  in  improper  professional 
conduct  under  Rule  102(e)(l)(ii).''  In 
this  particular  matter,  at  least  $400,000 
of  the  $2.7  million  cash  purportedly  on 
hand  had  been  misappropriated  by  a 
bank  employee.  Although  the  sum  of 
money  misappropriated  may  not  have 
been  quantitatively  material  to  the 
bank's  balance  sheet,  a  Rule  102(e)(l)(ii) 
proceeding  was  appropriate.  Because  a 
shortage  of  the  total  amount  of  cash 
actually  on  hand  would  impact 
materially  on  the  bank's  pre-tax 
earnings,  the  auditor's  failure  to  verify 
properly  the  cash  on  hand  could  be 
considered  negligent  under 


subparagraph  (B)(1)  of  the  proposed 
amendment  since  it  presented  a 
substantial  risk,  which  should  have 
been  known,  of  making  a  document 
prepared  pursuant  to  the  federal 
securities  laws  materially  misleading." 

Proposed  subparagraph  (B)(2)  of  the 
amendment  would  define  improper 
professional  conduct  to  include 
repeated,  unreasonable  violations  of 
applicable  professional  standards  that 
demonstrate  that  the  accountant  lacks 
competence.  Repeated,  unreasonable 
violations  of  the  professional  standards 
by  an  accountant  can  damage  both  the 
Commission's  processes  and  investor 
confidence  in  the  integrity  of  financial 
statements.  This  level  of  incompetence 
calls  into  question  the  reliability  of  any 
work  performed  by  the  accountant. 
Further,  an  accountant  who  engages  in 
this  type  of  misconduct  may  well 
benefit  from  remedial  measures  before 
resuming  practice  before  the 
Commission.  Repeated  violations  would 
include  two  or  more  violations  that 
could  occur  within  one  audit  '^  or  in 
several  audits.'*  Repeated  violations 
also  could  include  a  course  or  pattern  of 
violations  regardless  of  whether  the 
types  of  violations  are  similar. 

C.  The  "Good  Faith"  Defense 

With  respect  to  defenses  to  a  Rule 
102(e)(l)(ii)  proceeding,  the 
Commission  has  never  considered  the 
subjective  good  faith  of  an  accountant  to 
be  an  absolute  defense.'^  Good  faith 
actions  of  an  accountant  are  more 
appropriately  considered  when 
determining  what  sanction  would  be 
appropriate.  For  instance,  an  accountant 
who  acts  in  good  faith,  but  is  unable  to 
conform  to  the  minimum  standards  of 
the  profession,  may  benefit  from 
additional  training,  peer  review, 
supervision  and  other  appropriate 


"Checkosky  II.  139  F.3d  at  224. 

"Material,  as  used  in  this  context,  means  a 
substantial  likelihood  of  being  considered 
significant  by  a  reasonable  investor.  Basic.  Inc.  v. 
Levinson,  485  U.S.  224,  231-32  (1988).  citing  TSC 
Indus..  Inc.  v.  Northway.  Inc.,  426  U.S.  438,  449 
(1976). 

»Cy.  AICPA  Professional  Standards,  Vol.  1  AU 
sec.  312  (1997). 

>' See  In  re  Curtin.  Exchange  Act  Rel.  No.  32519 
Oune  28.  1993).  54  SEC  Docket  1137  (July  20,  1993). 


"  See  also  In  re  Valade.  Exchange  Act  Rel.  No. 
4002  (Mav  19.  1998).  1998  SEC  LEXIS  966;  In  re 
Smith.  Exchange  Act  Rel.  No.  37738  (Sept.  27. 
1996),  62  SEC  Docket  2840  (Oct.  29.  1996);  In  re 
Denton.  Exchange  Act  Rel.  No.  35381  (Feb.  15. 
1995),  58  SEC  Docket  2294  (Mar.  14,  1995):  In  re 
Lamimto.  Exchange  Act  Rel.  No.  33660  (Feb.  23. 
1994),  56  SEC  Docket  345  (Mar.  15,  1994). 

"  See.  e.g..  In  re  Childers.  Exchange  Act  Rel.  No. 
32505  (June  24.  1993),  54  SEC  Docket  1017  (July  13, 
1993). 

"See,  e.g..  In  re  Withers.  Exchange  Act  Release 
No.  34537  (Aug.  17.  1994).  57  SEC  Docket  1101 
(Sept.  13,  1994). 

"  See  In  re  Haskins  6-  Sells,  Accounting  Series 
Rel.  No.  73  (Oct.  30,  1952),  [1937-1982  Transfer 
BinderH'ed.  Sec.  L.  Rep.  (CCH)  1 72,092  (June  30, 
1982).  Similarly,  an  auditor  who  is  deceived  by  the 
client  and  commits  an  audit  error  in  reliance  upon 
the  deception  does  not  have  an  automatic  defense. 
See  generally  In  re  Hope.  Accounting  and  Auditing 
Enforcement  Rel.  No.  109A  (Aug.  6,  1986),  36  SEC 
Docket  663,  750-55  (Sept.  10.  1986).  See  also  In  re 
Ernst  6-  Ernst.  Accounting  Series  Rel.  No.  248  (May 
31, 1978),  14  SEC  Docket  1276.  1301  and  n.71  (June 
13.  1978). 


remedial  action  undertaken  while 
suspended  from  practicing  before  the 
Commission  or  as  a  condition  of  future 
practice  before  the  Commission. 

D.  The  AICPA  Rulemaking  Petition 

The  American  Institute  of  Certified 
Public  Accountants  ("AICPA") 
submitted  a  rulemaking  petition  to  the 
Commission  proposing  a  definition  for 
"improper  professional  conduct"  under 
Rule  102(e)(l)(ii).'*  The  AICPA 
Rulemaking  Petition  would  define 
improper  professional  Conduct  in  a 
manner  that  includes  a  knowing 
violation  and  a  conscious  and  deliberate 
disregard  of  the  professional  standards, 
as  well  as  a  course  or  pattern  of 
misconduct.'^  The  Commission,  like  the 
AICPA,  also  is  proposing  that 
accountants  who  engage  in  knowing 
misconduct  or  a  course  or  pattern  of 
misconduct  should  be  subject  to  Rule 
102(e)(l)(ii)  proceedings. 

The  Commission  preliminarily 
believes  that  the  public  interest  may  be 
better  served  with  the  somewhat 
broader  definition  of  'improper 
professional  conduct"  proposed  in  this 
release.  While  a  harmless  judgment 
error  or  immaterial  mistake  should  not 
trigger  a  Rule  102(e)(l)(ii)  proceeding, 
reckless  and  specific  negligent 
misconduct  may  require  Commission 
action  to  protect  the  integrity  of  the 
Commission's  processes  and  the 
interests  of  the  investing  pubHc. 
Accordingly,  the  Commission  has 
determined  to  seek  comment  on  the 
proposed  amendment  contained  in  this 
release. 

IV.  General  Request  For  Conunents 

The  Commission  requests  that  any 
interested  persons  submit  comments  on 
the  proposed  amendment  to  Rule  102(e). 
The  (Commission  also  invites  comments 
on  the  following  specific  issues. 

The  proposed  amendment  is  intended 
to  clarify  the  definition  of  "improper 
professional  conduct."  Does  the 
proposed  amendment  achieve  this 
objective?  This  definition  is  consistent 
with  how  the  Commission  has  applied 
the  "improper  professional  conduct" 
standard.  Would  another  definition  of 
"improper  professional  conduct"  be 


^Rulemaking  Petition  by  the  AICPA  Concerning 
Rule  102(e)  ("AICPA  Rulemaking  Petition"),  SEC 
File  No.  4-410  (May  7.  1998). 

"Under  the  AICPA  Rulemaking  Petition,  before 
an  accountant  can  be  found  to  have  engaged  in 
"improper  professional  conduct."  the  accountant 
also  must  pose  a  current  threat  to  the  integrity  of 
the  Commission's  processes  or  to  the  Ttnancial 
reporting  system.  See  also  Task  Force  on  Rule 
102(e)  Proceedings,  American  Bar  Association, 
Beport  of  the  Task  Force  on  Bale  102(e) 
Prxeedings:  Bule  102le)  Sanctions  Against 
AccountanU.  52  Bus.  Law.  965.  985  (May  1997). 
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better  suited  to  achieving  the 
Commission's  goal  of  protecting  the 
integrity  of  its  processes?  Does  the 
proposed  amendment  include  conduct 
that  should  not  be  considered 
"improper  professional  conduct?"  If 
yes,  what  conduct  should  be  excluded? 
Does  the  proposed  amendment  cover  all 
of  the  conduct  that  should  be 
considered  "improper  professional 
conduct"  under  Rule  102(e)(l)(ii)?  If 
not,  what  else  should  be  included?  The 
proposed  amendment  defines 
"improper  professional  conduct"  to 
include  "reckless"  conduct.  Should  the 
Commission  use  a  definition  of 
"recklessness"  commonly  used  in  cases 
brought  under  Rule  lOb-5  of  the 
Exchange  Act?  »  Would  a  less  rigorous 
standard  of  "recklessness"  ^  be  more 
appropriate  in  the  context  of  a 
disciplinary  rule  such  as  Rule 
102(e)(l)(ii)  where  the  purpose  of  the 
rule  is  to  protect  the  integrity  of  the 
Commission's  processes? 

The  proposed  amendment  defines 
"improper  professional  conduct"  to 
include  negligent  conduct  under  two 
specified  circumstances.  In  order  to 
adequately  protect  the  Commission's 
processes,  should  other  circumstances 
be  included? 

E)oes  the  term  "applicable 
professional  standards"  provide 
adequate  guidance  to  the  accounting 
profession?  What  weight  should  be 
given  to  the  good  faith  of  an  accountant 
at  the  sanctioning  stage  of  a  Rule 
102(e)(l)(ii)  proceeding? 

Any  interested  person  wishing  to 
submit  written  comments  on  any  of  the 
issues  set  forth  in  this  release  are 
invited  to  do  so  by  submitting  them  in 
triplicate  to  Jonathan  G.  Katz.  Secretary, 
U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  e-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-16-98  this 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  Comments 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  public  reference  room  at 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 


^  See.  e.g..  Mansbach.  SEC  v.  Steadman,  967  F.2d 
636.  641-642  (DC.  Cir.  1992)  (both  citing 
Sundstrand  Corp.  v.  Sun  Chemical  Corp.,  553  F.2d 
1033,  1045  (7th  Cir.).  cert,  denied,  434  U.S.  875 
(1977)). 

"  See.  e.g ,  Saba  v.  Compagnie  Nationale  Air 
France.  78  F.3d  664.  668  (DC  Cir.  1996).  ciUng 
Farmer  V.  Brennan.  511  U.S.  825.  836-37  (1994); 
see  generally  W,  Keeton.  et  ai.  Piosser  and  Keeton 
on  the  Law  of  Torts  ("Prosser").  sac.  34  at  213-214: 
(5th  ed.  1984);  Restatement  (Second)  of  Torts  sec 
500.  conunent  (a)  (1965). 


comment  letters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www.sec.gov). 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  on  the  proposed  amendment 
to  Rule  102(e).  The  IRFA  indicates  that 
the  proposed  amendment  would  clarify 
the  standard  by  which  the  Commission 
determines  whether  accountants  have 
engaged  in  "improper  professional 
conduct." 

The  IRFA  sets  forth  the  statutory 
authority  for  the  p'Dposed  amendment. 
The  IRFA  also  discusses  the  effect  of  the 
proposed  amendment  on  small  entities. 
The  IRFA  states  that  approximately 
1000  accounting  firms  can  or  do  appear 
or  practice  before  the  Commission. 
While  most  of  this  practice  is  conducted 
by  the  "Big  Six"  firms,  which  are  not 
small  entities,  many  smaller  firms  do 
practice  before  the  Commission. 
However,  the  Commission  does  not 
collect  information  about  revenues  of 
accounting  firms,  which  information 
generally  is  not  made  public  by  the 
firms,  and  therefore  cannot  determine 
how  many  of  these  are  small  entities  for 
purposes  of  the  analysis.  In  any  event, 
the  proposed  amendment  should  have 
little  or  no  impact  on  small  entities 
because  the  proposal  simply  clarifies 
the  Commission's  standard  for 
determining  when  accountants  engage 
in  "improper  professional  conduct." 

The  IRFA  states  that  the  proposed 
amendment  would  not  impose  any  new 
reporting,  recordkeeping  or  compliance 
requirements,  and  the  Commission 
believes  that  there  are  no  rules  that 
duplicate,  overlap  or  conflict  with  the 
proposed  amendment. 

Tne  IRFA  discusses  the  various 
alternatives  considered  to  minimize  the 
eR'ect  on  small  entities,  including:  (a) 
The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  of  small  entities;  (b)  the 
clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  Rule 
for  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exemption  ftt)m 
coverage  of  the  Rule,  or  any  part  thereof, 
for  small  entities.  The  Commission 
believes  it  would  be  inconsistent  with 
the  purposes  of  the  Rule  to  exempt 
small  entities  from  the  proposed 
amendment.  Different  compliance  or 
reporting  requirements  for  small  entities 
are  not  necessary  because  the  proposed 
amendment  does  not  establish  any  new 
reporting,  recordkeeping  or  compliance 


requirements.  The  proposed  amendment 
is  already  designed  to  clarify  the  current 
standard  employed  in  Rule  102(e)(l)(ii). 
and  the  Commission  does  not  believe  it 
is  feasible  to  further  clarify,  consolidate 
or  simplify  the  Rule  for  small  entities. 
Finally,  the  proposal  does  use  a 
performance  standard,  not  a  design 
standard,  to  specify  what  conduct  is 
expected  of  accountants;  the 
Commission  does  not  believe  different 
performance  standards  for  small  entities 
would  be  consistent  with  the  purposes 
of  the  Rule. 

The  IRFA  solicits  comments 
generally,  and  in  particular,  on  the 
number  of  small  entities  that  would  be 
affected  by  the  proposed  amendment 
and  the  existence  or  nature  of  the  effect. 
For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  *>  the  Commission  is  also 
requesting  information  regarding  the 
potential  impact  of  the  proposed 
amendment  on  the  economy  on  an 
annual  basis — in  particular,  whether  the 
proposed  amendment  is  likely  to  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

A  copy  of  the  IRFA  may  be  obtained 
by  contacting  David  R.  Fredrickson, 
Office  of  the  General  Counsel,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 

VI.  Cost-Benefit  Analysis 

The  Commission  requests  the  views  of 
commenters  about  any  costs  or  benefits 
associated  with  the  proposed 
amendment.  The  Commission 
anticipates  several  benefits  from  the 
amendment.  The  amendment  will 
provide  clearer  guidance  to  accountants. 
Members  of  the  accounting  profession 
will  better  understand  the  standard  the 
Commission  uses  to  determine 
"improper  professional  conduct"  and 
thus  conduct  themselves  accordingly. 
Also,  the  clarifying  amendment  will 
make  it  easier  for  the  Commission,  its 
administrative  law  judges  and  the  courts 
to  administer  the  Rule,  which  will 
further  benefit  the  integrity  of  the 
Commission's  processes.  The 
Commission  anticipates  no  costs 
associated  with  the  proposal. 

Section  23(a)(2)  of  the  Exchange  Act 
requires  the  Commission  to  consider  the 
impact  of  its  rules  on  competition. 
Moreover,  section  2(b)  of  the  Securities 
Act,  section  3(f)  of  the  Exchange  Act 
and  section  2(c)  of  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Act")  require  the 
Commission,  when  engaged  in 
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rulemaking  that  requires  a  public 
interest  finding,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition  and  capital  formation.  The 
Commission  requests  data  on  what 
effect,  if  any,  the  proposed  amendment 
would  have  on  efficiency,  competition 
and  capital  formation. 

VII.  Statutory  Authority 

The  Commission  is  proposing  the 
amendment  to  the  Rule  pursuant  to  its 
authority  under  section  19(a)  of  the 
Securities  Act,  section  23(a)  of  the 
Exchange  Act,  section  20(a)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  section  319(a)  of  the  Trust 
Indenture  Act  of  1939,  section  211(a)  of 
the  Investment  Advisers  Act  of  1940 
and  section  38(a)  of  the  Investment 
Company  Act. 

Text  of  Amendment 

List  of  Subjects  in  17  CFR  Part  201 

Administrative  practice  and 
procedure.  Investigations.  Securities. 

In  accordance  with  the  foregoing. 
Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows; 

PART  201— RULES  OF  PRACTICE 

1.  The  authority  citation  for  Part  201, 
Subpart  D  continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77h-l. 
77j,  77s.  77u,  78c(b),  78d-t.  78d-2,  78/,  78m. 
78n,  78o{d),  780-3.  78s.  78u-2,  78u-3,  78v, 
78w,  79c,  79s,  79t,  79z-5a,  77sss,  77ttt,  80a- 
8,  80a-9,  80a-37,  80a-38,  80a-39,  80a-40,  80a- 
41,  80a-44,  80b-3.  80b-9,  80b-ll,  and  80b-12 
unless  otherwise  noted. 

2.  Amend  §  201.102  by  adding 
paragraphs  (e)(l)(iv)  to  read  as  follows: 

§  201.102    Appearance  and  practice  before 
the  Commission. 

(e)  Suspension  and  disbarment. — (1) 
Generally.  *   *   * 

(iv)  With  respect  to  persons  licensed 
to  practice  as  accountants,  "improper 
professional  conduct"  under 
§  201. 102(e)(l)(ii)  means: 

(A)  An  intentional  or  knowing 
violation,  including  a  reckless  violation, 
of  applicable  professional  standards;  or 

(B)  Negligent  conduct  in  the  following 
circumstances: 

(1)  An  unreasonable  violation  of 
applicable  professional  standards  that 
presents  a  substantial  risk,  which  is 
either  known  or  should  have  been 
known,  of  making  a  document  prepared 
pursuant  to  the  federal  securities  laws 
materially  misleading;  or 

[2)  Repeated,  unreasonable  violations 
of  applicable  professional  standards  that 


demonstrate  that  the  accountant  lacks 

competence. 

***** 

Dated:  June  12, 1998. 
By  the  Commission. 

Jonathan  G.  Katz, 

Secretary. 

Separate  Statement  of  Commissioner 
Norman  S.  Johnson 

I  write  separately  to  address  what  I 
consider  to  be  the  plain  import  of  the 
two  decisions  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  in  Checkosky  v.  SEC,  23  F.3d 
452  (D.C.  Cir.  1994)  [Checkosky  I),  and 
Checkosky  v.  SEC,  139  F. 3d  221  (D.C. 
Cir.  1998)  (Checkosky  11). '  In  today's 
release,  the  Commission  proposes  to 
adopt  a  negligence  standard  under  Rule 
102(e)  of  our  Rules  of  Practice,  a  matter 
of  crucial  importance  to  the  accountants 
who  practice  before  us.  ^  As  Judge 
Randolph  observed: 

A  proceeding  under  Rule  2(e)  threatens  "to 
deprive  a  jjerson  of  a  way  of  life  to  which 
he  has  devoted  years  of  preparation  and  on 
which  he  and  his  family  have  come  to  rely." 
Henry  ).  Friendly.  "Some  Kind  of  Hearing," 
123  U.  Pa.  L  Rev.  1267, 1297  (1975).  It  is  of 
little  comfort  to  an  auditor  defending  against 
such  charges  that  the  Commission's  authority 
is  limited  to  suspending  him  from  agency 
practice.  For  many  public  accountants  such 
work  represents  their  entire  livelihood. 
Moreover,  when  one  jurisdiction  suspends  a 
professional  it  can  start  a  chain  reaction. 

Checkosky  I.  23  F.3d  at  479  (opinion  of 
Randolph,  J.). 

With  all  due  respect  to  my  esteemed 
colleagues,  today's  release  reflects 
precisely  the  same  sort  of  overly 
aggressive  approach  that  led  to  the 
Commission's  two  stinging  defeats  in 
Checkosky.  The  consequences  of 
overreaching  in  this  area  might  well  be 
severe.  If  the  Commission  selects  an 
insupportable  standard  many  of  the 
worst  offenders  of  Rule  102(e)  may 
escape  sanction  altogether.  Prudence 
would  seem  to  dictate  a  much  more 
cautious  approach  than  that  taken  in 
today's  release. 

Because  I  believe  that  the  Commission 
lacks  the  authority  to  adopt  a  negligence 
standard,  I  must  dissent.  See  Checkosky 
I.  23  F.3d  452;  Checkosky  II,  139  F.3d 
221.  Even  apart  from  the  Checkosky 
decisions,  adoption  of  a  negligence 


standard  would  contravene  public 
policy. 
Some  background  is  in  order. 


Respondents  in  Checkosky  were  two 
accountants  who  audited  the  financial 
statements  of  Savin  Corporation  in  the 
early  1980's.  The  Commission  brought 
charges  against  the  accountants  in  1987, 
and  in  1992  affirmed  an  Administrative 
Law  Judge's  decision  finding  violations 
of  Rule  102(e).  See  David  J.  Checkosky. 
Release  No.  34-31094, 1992  SEC  LEXIS 
2111  (Aug.  26,  1992).  In  its  first  opinion, 
the  Commission  found  that  Savin's 
financial  statements  were  false  in  that 
the  company  improperly  capitalized 
certain  expenses  for  research  and 
development  rather  than  recording  them 
in  their  entirety  as  expenses  in  the  years 
incurred.  Id.  These  violations  were 
based  on  finding  that  the  auditors,  in 
violation  of  Generally  Accepted 
Auditing  Standards  (GAAS).  had 
improperly  permitted  Savin  to 
capitalize  these  exf>enditures  and  falsely 
certified  that  Savin's  financial 
statements  set  forth  its  financial 
condition  in  accordance  with  Generally 
Accepted  Accounting  Principles 
(GAAP).  3  Id. 

In  Checkosky  I,  the  D.C.  Circuit 
remanded  the  case  because  it  was 
unable  to  discern  from  the 
Commission's  opinion  the  basis  for  the 
Commission's  action  other  than  the 
finding  that  the  accountants  had 
violated  GAAS  and  falsely  certified  that 
the  financial  statements  set  forth  the 
financial  condition  of  the  company  in 
accordance  with  GAAP.  23  F.3rd  at  454. 
The  Court  held  that  the  Commission 
was  authorized  to  promulgate  Rule 
102(e)  as  a  means  to  protect  the  integrity 
of  its  processes,  but  each  of  the  three 
judges  (Judges  Silberman.  Randolph  and 
a  district  court  judge  sitting  by 
designation.  Judge  Reynolds)  issued  a 
separate  opinion. 

Judges  Silberman  and  Randolph  both 
questioned  the  Commission's  ability  to 
impose  sanctions  under  Rule  102(e)  for 
misconduct  not  rising  to  the  level  of 
scienter,  i.e..  misconduct  that  is  only 
negligent.  *  Judge  Silberman  explained 
that: 


'  The  weight  the  Commission  must  attach  to  the 
views  of  the  D.C.  Circuit  cannot  be  overstated. 
Under  the  jurisdictional  provisions  of  the  securities 
laws,  every  respondent  in  a  Commission 
administrative  proceeding  has  the  option  of 
appealing  an  adverse  outcome  to  the  D.C.  Circuit. 
See,  e.g..  15  U.S.C.  77i(a)  k  78y(a)(l). 

'Rule  102(e)  was  formerly  designated  Rule  2(e). 
There  are  no  substantive  differences  between  the 
two  rules. 


'Commissioner  Roberts  concurred  in  the 
majority's  finding  that  respondents  violated  GAAS 
and  had  misapplied  GAAP,  but  dissented  from  the 
finding  that  these  errors  amounted  to  "improper 
professional  conduct"  under  Rule  102(e)(l)(li).  1992 
SEC  LEXIS  2111.  at  '47.  In  Commissioner  Roberts' 
view  respondents'  condua  did  not  provide  a 
sufficient  basis  for  a  finding  that  they  would 
threaten  the  Commission's  processes.  Id.  at  *46. 

••Senior  District  Judge  Reynolds  disagreed  with 
the  circuit  judges'  conclusion  that  "improper 
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If  the  purpose  of  Rule  2(e)  is  to  protect  the 
integrity  of  administrative  processes,  then 
sanctions  for  improper  professional  conduct 
under  2(e)(l)(ii)  are  permissible  only  to  the 
extent  that  they  prevent  the  disruption  of 
proceedings.  Punishment  for  mere 
negligence,  so  the  argument  goes,  extends 
beyond  this  realm  of  protective  discipline 
into  general  regulatory  authority  over  a 
prof^sional's  work. 

23  F.3d  at  456.  Judge  Silberman  further 
suggested  that  the  Commission  could 
notlegitimately  adopt  a  negUgence 
standard  under  Rule  102(e)  because  that 
might  amoimt  to  "a  de  facto  substantive 
regulation  of  the  profession."  23  F.3d  at 
459;  see  also  23  F.3d  460  (suggestion 
that  Commission  adoption  of  negligence 
standard  might  be  arbitrary  and 
capricious). 

Judge  Randolph  also  questioned  the 
Commission's  ability  to  adopt  a 
neghgence  standard.  In  Judge 
Randolph's  view,  the  "Commission's 
authority  under  Rule  2(e)  must  rest  on 
and  be  derived  h-om  the  statutes  it 
administers,"  such  as  Section  10(b)  of 
the  Exchange  Act  that  requires  scienter. 
See  23  F.3d  at  466-69.  Judge  Randolph 
also  extensively  discussed  an  earlier 
Commission  decision  that  rejected  a 
negligence  standard  under  Rule  102(e) 
in  a  case  involving  lawyers,  William  H. 
Carter.  47  S.E.C.  471  (1981).  See  23  F.3d 
at  480-87.  In  Judge  Randolph's  view, 
the  reasoning  of  Carter  was  equally 
applicable  to  accountants,  and 
precluded  the  Commission  from 
adopting  a  negligence  standard  under 
Rule  102(e).  See  23  F.3d  at  483-87. 

On  remand,  the  Commission's 
majority  opinion  did  not  directly 
address  the  mental  state  question  posed 
by  the  Court.  David  /.  Checkosky, 
Release  No.  34-38183,  1997  SEC  LEXIS 
137  (Jan.  21, 1997).  While  the  majority 
found  that  the  accountants  had  behaved 
recklessly,  it  insisted  that  any  deviation 
from  GAAP  or  GAAS,  including  purely 
negligent  deviations,  could  violate  Rule 
102(e),  and  that  the  accoimtants' 
recklessness  was  relevant  only  to  the 
choice  of  sanctions.  Id.  I  dissented  from 
the  Commission's  second  Checkosky 
opinion  because  of  my  belief  that 
"improper  professional  conduct" 
requires  proof  of  scienter,  which 
includes  recklessness.'  1997  SEC  LEXIS 
137.at  *48. 

On  appeal  in  Checkosky  H.  the  D.C. 
Circuit  again  reversed.  The  Court  again 


professional  condua"  under  Rule  l02(eHl)(ii) 
raquired  proof  of  scienter.  23  F.3d  at  493-93. 

'  See  Sundstiand  Corp.  v.  Sun  Chemical  Corp., 
553  F.2d  1033,  1045  (7th  Cir.  1977)  (defining 
recklessness  as  '"highly  unreasonable'"  conduct 
involving  '"an  extreme  departure  from  the 
standards  of  ordinary  care'"):  see  also,  e.g.. 
Man§bach  v.  Prescott,  Ball  Sr  Tuiben.  59«  F.2d 
1017.  1025  (6th  Cir.  1979)  (following  Sundttmnd\. 


foimd  that  the  (Dommission  had  again 
failed  to  offer  an  adequate  explanation 
of  its  interpretation  of  Rule  102(e).  139 
F.3d  at  222  (referring  to  the 
"multiplicity  of  inconsistent 
interpretations"  in  the  Commission's 
opinion).  Because  of  the  Commission's 
"persistent  failure  to  explain  itseir'  and 
"the  extraordinary  duration  of  these 
proceedings,"  the  Court  declined  to  give 
the  Commission  a  third  chance  to 
explain  itself,  and  instead  invoked  the 
extremely  rare  remedy  of  remanding  the 
case  with  instructions  to  dismiss.  139 
F.3d  at  222  &  227. 

More  importantly  for  today's  release, 
the  D.C.  Circuit  in  Checkosky  II  again 
questioned  the  Commission's  ability  to 
adopt  a  negligence  standard  imder  Rule 
102(e)(l){ii).  139  F.3d  at  225.  The  Court 
appeared  to  reaffirm  its  previous 
statements  about  the  limits  of  the 
Commission's  authority  in  disciplining 
securities  professionals  subject  to  Rule 
102(e),  remarking  that  "adoption  of  a 
negligence  standard  might  be  ultra 
vires"  because  it  might  amount  to  "a 
back-door  expansion  of  [the 
Commission's]  regulatory  oversight 
powers."  Id.  (citing  Checkosky  I.  23  F.3d 
at  459).6 

n. 

As  explained  above,  the  Checkosky 
opinions  preclude  us,  as  a  practical 
matter,  from  adopting  a  negligence 
standard.  Even  were  the  situation 
otherwise,  public  policy  considerations 
also  call  for  rejection  of  a  negligence 
standard.  See,  e.g.,  David  J.  Checkosky, 
Release  No.  34-38183, 1997  SEC  LEXIS 
137,  at  *48  (Jan.  21. 1997)  (dissenting 
opinion  of  Commission  Johnson).  In  my 
view,  "improper  professional  conduct" 
in  Rule  102(e)(l)(ii)  requires  proof  of 
scienter. 

Our  system  of  securities  regulation  is 
based  on  disclosure.  To  ensure  that 
Commission  filings  and  other 
statements  made  to  the  investing  public 
are  truthful  and  accurate,  we  have  to 
rely  in  large  part  on  the  •  oilc  of 
talented,  well-trained  professionals. 
Accordingly,  I  fully  agree  with  former 
Chairman  Williams'  statement  that  we 
would  be  unable  to  administer 
effectively  the  securities  laws  if  those 
"involved  in  the  capital  raising  process 
were  not  routinely  served  by 
professionals  of  the  highest  integrity 
and  competence,  well-versed  in  the 
requirements  of  the  statutory  scheme 
Congress  has  created."  Keating, 
Sfuething  &■  KJekamp.  47  S.E.C  95. 120 


*This  point  is  made  clear  by  the  concurring 
opinion,  in  which  ludge  Henderson  expressly 
disagreed  with  the  majority's  discussion  of  this 
issue.  See  139  F.3d  at  227. 


(1979)  (concurring  opinion  of  Chairman 
Williams);  see  also  Touche,  Ross  Sr  Co. 
V.  SEC.  609  F.2d  570,  580-81  (2d  Cir. 
1979)  (because  of  limited  resources, 
"the  Commission  necessarily  must  rely 
heavily  on  both  the  accounting  and  legal 
professions  to  perform  their  tasks 
diligently  and  responsibly").  On  the 
other  hand,  I  also  believe  that  the 
Commission  has  a  limited  mandate 
under  Rule  102(e)  for  determining  who 
may  "practice"  before  us,  and  that  we 
must  exercise  a  high  degree  of  self- 
restraint  in  this  area. 

As  to  accountants,  the  very  natiue  of 
their  responsibilities  within  our 
disclosure  system  mandates  restraint. 
Accountants,  like  other  securities 
professionals  subject  to  Rule  102(e). 
must  make  difficult  judgment  calls, 
navigating  through  complex  statutory 
and  regulatory  requirements.  In 
addition,  accountants  are  required  to 
follow  GAAS  and  to  apply  GAAP.  These 
determinations  demand  the  application 
of  independent  professional  judgment 
and  often  involve  matters  of  first 
impression. 

The  Commission  itself  recognized  the 
importance  of  these  principles  in  Carter, 
when  it  asserted  that,  in  order  to  assure 
the  exercise  of  a  professional's  "best 
independent  judgment,"  the 
professional  "must  have  the  freedom  to 
make  innocent — or  even,  in  certain 
cases,  careless — mistakes  without  fear  of 
(losing)  the  ability  to  practice  before" 
us.  47  S.E.C.  at  504.  Equating  negligence 
with  "improper  professional  conduct" 
will  impair  relationships  between 
professionals  and  their  clients.  If  such 
an  adverse  impact  occurs,  our  ability  to 
rely  on  these  professionals  to  enhance 
compliance  with  the  securities  laws  will 
be  crippled.  I  share  the  view  endorsed 
by  the  Commission  in  Carter  that 
professionals  "motivated  by  fears  for 
their  personal  liability  will  not  be 
consulted  on  difficult  issues."  Id. 

Securities  professionals  owe  a  duty  to 
serve  the  interests  of  their  clients.  To 
discharge  this  duty,  professionals  must 
enjoy  the  cooperation  and  trust  of  their 
clients.  Indeed,  in  construing  Carter, 
Judge  Randolph  observed: 

fW)ithout  a  scienter  requirement,  lawyers 
would  slant  their  advice  out  of  fear  of 
incurring  liability,  and  management  therefore 
would  not  consult  them  on  difficult 
questions.  I  cannot  see  why  this  sort  of 
reasoning  would  not  apply  as  well  to 
auditors.  I  recognize  that  although  companies 
need  not  retain  outside  counsel,  they  are 
legally  compelled  to  "consult"  independent 
accountants  *   *   *  .  This  creates  an 
obligation  on  the  part  of  management  to 
coop)erate  with  and  provide  information  to 
the  auditor.  •   *   *  There  are,  however, 
degrees  of  cooperation.  Encouraging 
management  to  be  completely  candid  with  its 
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auditor  about  difficult  accounting  issues  may 
be  just  as  desirable  as  encouraging 
management  to  consult  candidly  with 
outside  lawyers,  and  for  similar  reasons. 

Checkosky  I.  23  F.3d  at  485. 

Accountants  and  attorneys  are 
members  of  "ancient  professions," 
regulated  according  to  rigorous  ethical 
rules  enforced  by  professional  societies 
and,  in  the  case  of  accountants,  state 
licensing  boards.  I  simply  do  not  believe 
that  we  should  recast  negligent 
violations  of  an  accounting  standard  as 
improper  professional  conduct  under 
the  Commission's  Rules  of  Practice. 
That  is  not  an  appropriate  role  for  this 
Commission.  Difficult  ethical  and 
professional  responsibility  concerns  are 
generally  matters  most  appropriately 
dealt  with  by  professional  organizations 
or,  in  certain  cases,  malpractice 
litigation.  Nor  do  I  believe  that  mere 
misjudgments  or  negligence  establishes 
either  professional  incompetence 
warranting  Commission  disciplinary 
action  or  the  likelihood  of  future  danger 
to  the  Commission's  processes. 

For  all  these  reasons,  I  believe  that  the 
Commission  lacks  the  authority  to  adopt 
a  negligence  standard  under  Rule 
102(e).  Likewise,  the  Commission  may 
only  hold  a  professional  liable  for 
"improper  professional  conduct"  only  if 
scienter  is  proven.  I  urge  accountants 
and  trade  groups  directly  subject  to  Rule 
102(e),  as  well  as  any  others  who  have 
an  interest  in  Rule  102(e),  to  submit 
their  views  on  this  important  matter.  It 
is  my  most  fervent  hope  that  the 
Commission  receives  an  abundance  of 
comment  letters  responding  to  this 
release. 
(FR  Doc.  98-16251  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD07-88-023] 

RIN2115-AE84 

Regulated  Navigation  Area;  San  Juan 
HartKjr,  San  Juan,  PR 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  permanent  regulated 
navigation  area  in  San  Juan  Harbor  in 
the  vicinity  of  La  Puntilla  in  San  Juan, 
PR.  This  regulated  navigation  area  is 
needed  to  protect  personnel  and  vessels 
moored  at  Coast  Guard  Base  San  Juan 


from  the  hazards  created  by  the  wakes 
of  passing  vessel  traffic.  By  establishing 
this  permanent  regulation,  the  Coast 
Guard  expects  to  reduce  the  risk  of 
personnel  injury  and  property  damage. 
DATES:  Comments  must  be  received  on 
or  before  August  17,  1998. 
ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard,  Marine  Safety  Office,  P.O. 
Box  9023666,  San  Juan,  PR  00902-3666. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  D.R.  Xirau,  Assistant  Chief  Port 
Operations  Department,  USCG  Marine 
Safety  Office  San  Juan  at  (787)  729- 
6800,  ext  320. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD07-98-023],  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies  and  give  the  reason  for 
each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an  8"  X  11" 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  this  is  not 
practical,  a  second  copy  of  any  bound 
material  is  requested.  Persons 
requesting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments  received. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commanding 
Officer,  Marine  Safety  Office  San  Juan  at 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  the 
Coast  Guard  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

These  proposed  regulations  create  a 
regulated  navigation  area  requiring  all 
vessels  to  maintain  minimum 
steerageway  in  the  vicinity  of  Coast 
Guard  Base  San  Juan.  These  proposed 
regulations  are  necessary  to  provide  for 
the  safety  of  personnel  and  the 
protection  of  vessels  that  are  moored 


alongside  the  piers  at  Coast  Guard  Base 
San  Juan.  Coast  Guard  Base  San  Juan  is 
located  at  La  Puntilla  in  Old  San  Juan, 
at  a  junction  of  major  channels  in  the 
San  Juan  Harbor.  The  Coast  Guard 
believes  that  a  significant  risk  exists 
under  current  conditions  because  wakes 
cause  damage  to  vessels  and  the  piers, 
and  create  major  safety  hazards  to 
personnel  working  onboard  moored 
vessels. 

The  vessels  most  affected  by  wakes  at 
Base  San  Juan  are  110-foot  Coast  Guard 
patrol  boats  and  other  smaller  vessels. 
Heavy  wakes  have  caused  moored 
vessels  to  roll  up  to  15  degrees  without 
warning.  This  places  Coast  Guard 
personnel  working  onboard  these 
vessels  at  higher  risk  of  injury  due  to  the 
unexpected  movement  brou^t  on  by 
wakes.  Moreover,  while  heavy 
equipment  and  supplies  are  being 
moved  on  a  vessel,  a  sudden  roll  could 
cause  the  load  to  be  dropped  or  the 
personnel  carrying  the  load  to  lose  their 
balance,  possibly  resulting  in  serious 
injury.  There  have  been  many  "near 
miss"  incidents  which  could  have 
proven  fatal  if  personnel  had  been 
directly  involved,  including  heavy 
hatches  secured  in  the  open  position 
being  jarred  loose  by  strong  wakes  and 
slamming  shut  without  warning. 

Heavy  wakes  also  cause  damage  to 
property  at  Coast  Guard  Base  San  Juan. 
Vessel  hulls,  cleats,  stanchions,  and 
gangways  have  been  bent  or  parted. 
Piers  have  deteriorated  more  rapidly 
due  to  the  added  stresses  of  vessels 
affected  by  wakes.  In  addition,  electrical 
shore  ties  and  fueling  hoses  have  been 
pulled  loose,  creating  very  hazardous 
situations.  By  establishing  a  minimum 
steerageway  in  the  vicinity  of  La 
Puntilla,  the  risks  to  personnel  and 
property  inherent  to  wakes  will  be 
minimized. 

Additionally,  beginning  in  June  1998, 
five  Coast  Guard  patrol  boats  will  be 
relocated  to  Coast  Guard  base  San  Juan. 
After  this  relocation,  there  will  be  a  total 
of  eight  Coast  Guard  vessels 
permanently  stationed  in  San  Juan.  The 
construction  of  new  piers  to 
accommodate  the  additional  vessels  will 
commence  prior  to  the  end  of  Fiscal 
Year  1998.  These  proposed  regulations 
will  also  serve  to  minimize  hazards 
during  the  construction,  which  is 
expected  to  take  one  year  to  complete. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and  • 
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Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  poHcies  and 
procedures  of  DOT  is  unnecessary  as  the 
regulations  only  require  minimum 
steerage  way  speeds  and  do  not  limit  the 
amount  of  incoming  and  outgoing 
vessels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  Held  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

The  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.), 
that  this  proposal,  if  adopted,  would  not 
have  a  signihcant  impact  on  a 
substantial  number  of  small  entities  as 
there  are  no  limits  imposed  on  the 
quantity  of  incoming  or  outgoing 
vessels. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implication  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Enviromnental  Analysis 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  determined  pursuant  to  Aguie 
2-1,  paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  that  this 
proposal  is  categorically  excluded  from 
further  envirorunental  documentation. 
A  Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
will  be  prepared  during  the  comment 
period  and  will  be  available  for 
insp>ection  and  copying  after  the 
comment  period  for  this  proposed 
rulemaking  has  expired. 


List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Subpart 
F  of  Part  165  of  Titlff  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6. 0+-t.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  a  new  §  165.756  to  read  as 
follows: 

§  165.756     Regulated  Navigation  Area;  San 
Juan  Hart>or,  San  Juan.  Puerto  Rica 

(a)  Regulated  Area.  The  following  is  a 
Regulated  Navigation  Area:  All  the 
waters  of  San  Juan  Hartxir  boimded  by 
the  following  geographic  coordinates: 
Lighted  Buoy  #11  (LLNR  30805)  in 
approximate  position  18-27. 31N,  066- 
07.01W;  east  to  Puerto  Rico  Ports 
Authority  Pier  #3  in  approximate 
position  18-27.40N.  066-06.43W;  south 
to  Lighted  Buoy  "A"  (LLNR  30845)  in 
approximate  position  18-26. 55N,  066- 
06.26W;  west  to  Nim  Buoy  "A"  in 
approximate  position  18-27. OlN,  066- 
06.59W;  and  thence  north  to  the  point 
of  origin.  All  coordinates  referenced  use 
Datum:  NAD  83. 

(b)  Regulations.  Unless  otherwise 
authorized  by  the  Captain  of  the  Port, 
San  JuaA,  Puerto  Rico,  vessels  operating 
in  the  regulated  area  must  travel  no 
foster  than  needed  for  steerageway.  The 
general  regulations  in  §  165.13  of  this 
part  apply. 

(c)  Enforcement.  Violations  of  this 
regulated  navigation  area  should  be 
reported  to  the  Captain  of  the  Port,  San 
Juan,  PR. 

Dated:  June  5, 1996. 
N.T.  Saundtfs, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  98-16240  Filed  6-17-98;  8:45  am) 

BN.UNQ  COOE  4«10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  187-0064;  FRL-6112-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  which 
concerns  the  contfol  of  volatile  organic 
compound  (VOC)  emissions  from 
architectural  coatings. 
\  The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  proposed 
rulemaking  will  incorporate  this  rule 
into  the  federally  approved  SIP.  EPA 
has  evaluated  this  rule  and  is  proposing 
to  approve  it  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  July  20, 1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  this  rule  are 
available  for  pubUc  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95812. 
South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar.  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong.  Rulemaking  Office  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901, (415)  744-1199. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

This  Federal  Register  action  for  the 
South  Coast  Air  Quality  Management 
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District  excludes  the  Los  Angeles 
County  portion  of  the  Southeast  Desert 
AQMD.  otherwise  known  as  the 
Antelope  Valley  Region  in  Los  Angeles 
County,  which  is  now  under  the 
jurisdiction  of  the  Antelope  Valley  Air 
Pollution  Control  District  as  of  July  1, 
1997.  The  rule  being  proposed  for 
approval  into  the  California  SIP  is  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  Rule  1113,  Architectural 
Coatings.  This  rule  was  submitted  by 
the  California  Air  Resources  Board  to 
EPA  on  November  26,  1996. 

n.  Background 

On  March  3. 1978,  EPA  promulgated 
a  Ust  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the  Los 
Angeles-South  Coast  Air  Basin  Area.  43 
FR  8964;  40  CFR  81.305.  On  May  26, 
1988,  EPA  notified  the  Governor  of 
California,  pursuant  to  section 
110(a)(2)(H)  of  the  pre-amended  Act, 
that  the  above  district's  portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call). 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted- 
Pub.  L.  101-549. 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q. 
Section  110(a)(2)(A)  of  the  Act  requires 
that  plans  which  are  submitted  to  the 
EPA  in  order  to  achieve  or  maintain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  contain  enforceable  emJision 
limitations.  The  Los  Angeles-South 
Coast  Air  Basin  Area  has  retained  its 
designation  of  nonattainment  and  is 
classified  as  extreme.' 

The  State  of  California  submitted 
many  rules  for  incorporation  into  its  SIP 
on  November  26, 1996,  including  the 
rule  being  acted  on  in  this  document. 
This  document  addresses  EPA's 
proposed  action  for  South  Coast  Air 
Quality  Management  District  Rule  1113, 
Architectural  Coatings.  The  South  Coast 
Air  Quality  Management  District 
adopted  Rule  1113  on  November  8, 
1996.  This  submitted  rule  was  found  to 
be  complete  on  February  11,  1997 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51. 
appendix  V  ^  and  is  being  proposed  for 
approval  into  the  SIP. 


<  The  Los  Angeles-South  Coast  Air  Basin  Area 
retained  its  designation  of  nonattainment  and  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181(a)  upon  the  date  of  enactment  of  the 
CAA.  See  56  FR  56694  (November  6.  1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 


The  South  Coast  Air  Quality 
Management  District  Rule  1113  controls 
volatile  organic  compound  (VOC) 
emissions  from  architectural  coatings. 
VOCs  contribute  to  the  production  of 
ground-level  ozone  and  smog.  This  rule 
was  adopted  as  part  of  the  district's 
efforts  to  achieve  the  NAAQS  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  110(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for  this 
rule. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans). 

In  addition,  this  rule  was  evaluated 
against  the  general  requirements  of  the 
Clean  Air  Act  (section  110  and  part  D), 
40  CFR  part  52,  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations — Clarification  to  Appendix  D 
of  November  24,  1987  Federal  Register" 
(EPA's  "Blue  Book"),  and  the  EPA 
Region  IX — California  Air  Resources 
Board  document  entitled  "Guidance 
Document  for  Correcting  VOC  Rule 
Deficiencies"  (April  1991).  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

On  January  24,  1985,  EPA  approved 
into  the  SIP  a  version  of  Rule  1113, 
Architectural  Coatings  that  had  been 
adopted  by  the  SCAQMD  on  March  16, 
1984.  The  version  of  Rule  1113 
currently  included  in  the  SIP  was  also 
used  to  evaluate  the  version  being 
proposed  for  approval.  The  SCAQMD 
Rule  1113  submitted  on  November  26, 
1996  includes  the  following  significant 
changes  from  the  current  SIP: 

•  Addition,  deletion,  and 
consolidation  of  definitions  (section 
(b)); 

•  Future  low-VOC  Hmits  for  the 
following  coating  categories:  flats, 
lacquers,  multi-color,  and  traffic 
coatings  (section  (c)(2)); 

•  VOC  content  limits  for  the 
following  specialty  coating  categories: 
japans,  magnesite.  and  fire-proofing 
coatings  (section  (c)(2)); 

•  VOC  content  limits  for  previously 
exempted  specialty  coating  categories 
(section  (c)(2)); 


section  nO(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 


•  Requirement  that  VOC  containing 
materials  must  be  stored  in  closed 
containers  (section  (c)(5)); 

•  Averaging  provision  to  allow 
manufacturers  to  average  the  VOC 
content  of  their  flat  coatings,  on  a  sales 
weighted  basis  (section  (c)(6)  and 
appendix  A); 

•  Language  clarifying  how 
exceedances  of  allowable  emissions  will 
be  handled  when  a  source  uses 
averaging  (appendix  A); 

•  Labeling  requirements  for  quick-dry 
enamels  and  quick-dry  primers,  sealers, 
and  undercoaters  (section  (d)(4)); 

•  Test  methods  for  determining  VOC 
content,  acid  content,  metal  content, 
flame  spread  index,  drying  times,  and 
gloss  (section  (e)); 

•  Technology  assessment  for  flat  and 
lacquer  coating  categories  (section  (f)); 

•  Additional  reporting  requirements 
for  manufacturers  utilizing  the 
exemption  for  quick-dry  primers, 
sealers,  and  undercoaters  (section 

(g)(2)); 

•f  Exemption  for  lacquers  to  add  up  to 
10%  retarder  above  the  VOC  limit 
during  cool,  humid  days  to  prevent 
blushing  of  acetone  formulated  lacquers 
with  a  maximum  VOC  content  of  550  g/ 
L  (section  (g)(3));  and 

•  Small  business  exemption  from 
lower  future  effective  VOC  limits  for 
lacquers  and  flats  (section  (g)(4)).  In  the 
aggregate,  these  changes  to  the  SIP 
approved  rule  provide  additional 
flexibility  and  recognition  of  some 
specialty  products  without  relaxing  the 
requirements  of  the  rule. 

The  SCAQMD  staff  report  for  Rule 
1113  projects  that  the  submitted  rule 
wiU  reduce  VOC  emissions  from 
architectural  coatings  by  17.2%  by  the 
year  2010.  In  contrast,  control  measure 
CTS-07  of  SCAQMD's  1994  Air  Quality 
Management  Plan  (AQMP)  commits 
SCAQMD  to  reduce  architectural 
coating  emissions  by  75%  by  2010.  EPA 
approved  the  1994  AQMP,  and  thus  the 
75%  commitment,  into  the  SIP  on 
September  26,  1996  (52  FR  1150, 
January  8. 1997).  The  AQMP  relies  on 
the  concept  that  each  industry  will 
reduce  its  fair  share  of  emissions. 
Therefore,  the  17.2%  reduction  is  "only 
a  fraction  of  the  75%  emission 
reduction  that  will  eventually  be 
required  from  AIM  coatings  to  provide 
their  fair  share  of  the  required  emission 
reductions"  (page  8.  District  staff 
recommendation  to  Board  regarding 
Board  meeting  to  be  held  on  November 
8,  1996  to  amend  Rule  1113). 

EPA  has  evaluated  the  suhmitted  rule 
and  has  determined  that  it  is 
enforceable  and  strengthens  the 
applicable  SIP.  Therefore,  South  Coast 
Air  QuaUty  Management  District  Rule 
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1113.  Architectural  Coatings  is  being 
proposed  for  approval  under  section 
110(k)(3)  of  the  CAA  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
submitted  version  of  Rule  1113 
strengthens  the  SIP  by  updating  a 
portion  of  the  SIP  for  the  Los  Angeles 
Air  Basin  that  has  not  been  revised 
since  1985.  EPA  notes,  however,  that 
the  submitted  rule  does  not  fulfill 
SCAQMD's  SIP-approved  commitment 
in  CTS-07  to  reduce  VOCs  from 
architectural  coatings  by  75%.  Air 
quality  progress  and  attainment  of  the 
public  health-based  ozone  standard  both 
require  that  the  District  pursue 
expeditiously  further  emission 
reductions  from  this  large  segment  of 
the  South  Coast  VOC  emissions 
inventory. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state        ^ 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866  review. 

The  proposed  rule  is  not  subject  to 
E.O.  13045,  entitled  "Protection  of  - 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
under  E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
imp>act  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 


any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiu<e  of  the  Federal-State  relationship 
imder  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  June  7, 1998. 
Felicia  Marcus, 

Regional  Administrator.  Region  DC. 

IFR  Doc.  9a-16255  Filed  6-17-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH11 6-1 ;  FRL-61 1 2-8] 

Approval  and  Promulgation  of 
Maintenance  Plan  Revisions;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  approve  an  April  27, 
1998,  request  from  Ohio,  for  State 
Implementation  Plan  (SIP)  maintenance 
plan  revision  for  the  Dayton-Springfield 
(Montgomery,  Clark,  Greene  and  Miami 
Counties)  ozone  maintenance  area.  The 
revision  would  remove  the  air  quality 
triggers  from  the  area's  contingency 
plan.  The  contingency  plans  were 
included  in  the  areas'  maintenance  plan 
to  correct  violations  of  the  one  hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS),  which  has  been 
proposed  to  be  revoked  for  this  area. 
DATES:  Written  comments  on  this 
proposal  must  be  received  on  or  before 
July  20.  1998. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Regulation  Development  Section,  Air 
Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chic^o,  Illinois  60604. 

Please  contact  Scott  Hamilton  at  (312) 
353-4775  before  visiting  the  Region  5 
office. 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer.  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hamilton,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  lUinois  50604,  (312)  353-4775. 
SUPPLEMENTARY  INFORMATION: 

I.  Attainment  Areas  in  Ohio 

Since  the  initial  Clean  Air  Act  (CAA) 
attainment  status  designations  were 
made,  the  Dayton  area  has  attained  the 
one  hour  ozone  standard  and  has  been 
redesignated  to  attainment  status  for 
ozone.  As  a  requirement  to  being 
redesignated  to  attainment  status,  the 
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area  developed  a  maintenance  plan.  The 
purpose  of  the  maintenance  plan  is  to 
assure  maintenance  of  the  one  hour 
ozone  NAAQS  for  at  least  ten  years. 

The  maintennce  plan  included 
contingency  provisions.  The  purpose  of 
the  contingency  provisions  are  to 
identify  and  correct  any  violation  of  the 
one  hour  ozone  NAAQS  in  a  timely 
fashion.  Triggers  are  included  in  the 
contingency  provisions  to  identify  the 
need  to  implement  measures  and  correct 
air  quality  problems  until  such  time  as 
a  revised  maintenance  or  attainment 
plan  could  be  developed  to  address  the 
level  of  the  air  quality  problem. 
Triggering  events  in  the  contingency 
plans  could  be  linked  to  ozone  air 
quality  and/or  an  emission  level  of 
ozone  precursors. 

Dayton's  maintenance  plan  was 
finalized  by  EPA  and  published  in  the 
Federal  Register  on  May  5,  1995  (60  FR 
22289). 

n.  One  Hour  Ozone  Standard 
Revocation 

On  July  18.  1997.  EPA  finahzed  a 
revision  to  the  NAAQS  for  ozone  which 
changed  the  standard  from  0.12  parts 
per  million  (ppm)  averaged  over  one 
hour,  to  0.08  ppm,  averaged  over  eight 
hours.  The  EPA  is  revoking  the  one  hour 
standard  in  separate  rulemakings  based 
on  an  area's  attainment  of  the  one  hour 
ozone  standard.  The  first  round  of 
revocations  will  be  for  areas  attaining 
the  one  hour  standard  based  on  quality 
assured  air  monitoring  data  for  the  years 
1994-1996.  The  second  round  of  one 
hour  ozone  standard  revocations  will  be 
for  areas  attaining  the  one  hour  standard 
based  on  quality  assured  air  monitoring 
data  for  the  years  1995-1997.  After 
these  two  rulemakings  are  finalized, 
EPA  intends  to  publish  rulemakings  on 
an  annual  basis  revoking  the  one  hour 
ozone  standard  for  additional  areas  that 
come  into  attainment  of  the  one  hour 
standard. 

On  May  18,  1998,  EPA  pubUshed  a 
proposed  rule  (63  FR  27247)  in  the 
Federal  Register  proposing  to  revoke 
the  one  hour  ozone  standard  in  areas 
attaining  the  one  hour  standard  based 
on  quality  assured  air  monitoring  data 
for  the  years  1995-1997.  In  that 
proposal,  EPA  proposed  to  revoke  the 
one  hour  ozone  standard  in  the  Dayton. 
Ohio  ozone  maintenance  area. 

On  July  16, 1997,  President  Clinton 
issued  a  directive  to  Administrator 
Browner  on  implementation  of  the  new 
ozone  standard,  as  well  as  the  current 
one  hour  ozone  standard  (62  FR  38421). 
In  that  directive  the  President  laid  out 
a  plan  on  how  the  new  ozone  and 
particulate  matter  standards,  as  well  as 
the  current  one  hour  standard,  are  to  be 


implemented.  A  December  29,  1997, 
memorandum  entitled  "Guidance  for 
Implementing  the  1-Hour  and  Pre- 
Existing  PMIO  NAAQS,"  signed  by 
Richard  D.  Wilson,  EPA's  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  reflected  that  directive.  The 
purpose  of  the  guidance  reflected  in  the 
memorandum  is  to  enslire  that  the 
momentum  gained  by  States  to  attain 
the  one  hour  ozone  NAAQS  was  not  lost 
when  moving  toward  implementing  the 
eight  hour  ozone  NAAQS. 

The  guidance  document  explains  that 
maintenance  plans  will  remain  in  effect 
for  areas  where  the  one  hour  standard 
is  revoked;  however,  those  maintenance 
plans  may  be  revised  to  withdraw 
certain  contingency  measure  provisions 
that  have  not  been  triggered  or 
implemented  prior  to  EPA's 
determination  of  attainment  and 
revocation.  Where  the  contingency 
measure  is  linked  to  the  one  hour  ozone 
standard  or  air  quality  ozone 
concentrations,  the  measures  may  be 
removed  from  the  maintenance  plan. 
Measures  linked  to  non-air  quality 
elements,  such  as  emissions  increases  or 
vehicle  miles  traveled,  may  be  removed 
if  the  State  demonstrates  that  removing 
the  measure  will  not  affect  an  area's 
ability  to  attain  the  eight  hour  ozone 
standard. 

In  other  words,  after  the  one  hour 
standard  is  revoked  for  an  area,  EPA 
believes  it  is  permissible  to  withdraw 
contingency  measures  designed  to 
correct  violations  of  that  standard.  Since 
such  measures  were  designed  to  address 
future  violations  of  a  standard  that  no 
longer  exists,  it  is  no  longer  necessary 
to  retain  them.  Furthermore,  EPA 
believes  that  future  attainment  and 
maintenance  planning  efforts  should  be 
directed  toward  attaining  the  ejght  hour 
ozone  NAAQS.  As  part  of  the 
implementation  of  the  eight  hour  ozone 
standard,  the  State's  ozone  air  quality 
will  be  evaluated  and  eight  hour 
attainment  and  nonattainment 
designations  will  be  made. 

m.  Review  of  the  State  Submittal 

In  a  letter  from  Donald  R. 
Schregardus,  Director,  Ohio 
Environmental  Protection  Agency 
(OEPA)  received  by  EPA  on  April  27, 
1998,  OEPA  officially  requested  that  all 
air  quality  triggers  be  deleted  from  the 
maintenance  plans  for  the  areas  in  Ohio 
now  attaining  the  one  hour  ozone 
standard  and  where  EPA  has  proposed 
to  revoke  the  one  hour  standard.  On 
May  18. 1998,  EPA  proposed  to  revoke 
the  one  hour  ozone  standard  in  the 
Dayton  area.  Therefore,  in  this  Federal 
Register  document,  EPA  is  proposing  to 
delete  the  air  quality  trigger  in  the 


Daj'ton  area's  maintenance  plan.  In  a 
previous  Notice  of  Proposed 
Rulemaking,  EPA  proposed  the  deletion 
of  air  quahty  triggers  in  maintenance 
plans  for  other  Ohio  areas  (where  the 
one  hour  standard  was  proposed  to  be 
revoked)  (see  63  FR  27895). 

The  OEPA  has  officially  announced  a 
public  hearing  on  this  matter  to  be  held 
on  June  1,  1998. 

EPA  believes  that  Ohio's  request  is 
consistent  with  the  December  29, 1997 
guidance  document  and  the  July  16, 
1997  Presidential  Directive,  and  that  the 
request  is  approvable. 

this  revision  approval  is  being 
proposed  under  a  procedure  called 
parallel  processing,  whereby  EPA 
proposes  rulemaking  action 
concurrently  with  the  State's  procedures 
for  amending  its  regulations.  If  the 
proposed  revision  is  substantially 
changed,  EPA  will  evaluate  those 
changes  and  may  publish  another  notice 
of  proposed  rulemaking.  If  no 
substantial  changes  are  made  other  than 
any  consistent  with  this  document,  the 
EPA  will  publish  a  final  rulemaking  on 
the  revisions.  The  final  rulemaking 
action  by  EPA  on  Ohio's  request  to 
revise  the  maintenance  plan  to  remove 
the  air  quality  trigger  will  occur  only 
after  the  one  hour  ozone  standard  has 
been  revoked  in  final  and  Ohio's  public 
hearing  documentation  is  submitted  to 
the  EPA. 

rV.  EPA  Proposed  Action 

The  EPA  is  proposing  to  approve  the 
requested  revision  to  the  Dayton  area's 
maintenance  plan.  The  EPA  is  parallel 
processing  this  request  concurrent  with 
State  proceedings  on  the  affected 
provision.  Written  comments  must  be 
received  by  EPA  on  or  by  July  20. 1998. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Executive  Order  13045 

The  proposed  rule  is  not  subject  to 
Executive  Order  13045,  titled 
"Protection  of  Children's  Health  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

C.  Future  Requests 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 


33316 


Federal  Register / Vol.  63,  No.  117 /Thursday.  June  18.  1998 /Proposed  Rules 


998 


factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

D.  Regulatory  Flexibility 

The  Regulatory  Flexibihty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction. 
This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SEP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  prepeiration  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 


reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
EPA..  427  U.S.  246.  256-66  (1976)  42 
U.S.C.  7410(a)(2). 

E.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  ifl  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  nM»re.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  bora  this  action. 

F.  Audit  Privilege  and  Immunity  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Ohio's  audit  privilege  and  immunity 
law  (sections  3745.70 — 3745.73  of  the 
Ohio  Revised  Code).  EPA  v»rill  be 
reviewing  the  effect  of  the  Ohio  audit 
privilege  and  immunity  law  on  various 


Ohio  environmental  programs, 
including  those  under  the  Clean  Air 
Act,  and  taking  appropriate  action(s),  if 
any,  after  thorough  analysis  and 
opportunity  for  Ohio  to  state  and 
explain  its  views  and  positions  on  the 
issues  raised  by  the  law.  The  action 
taken  herein  does  not  express  or  imply 
any  viewpoint  on  the  question  of 
whether  there  are  legal  deficiencies  in 
this  or  any  Ohio  Clean  Air  Act  program 
resulting  horn  the  effect  of  the  audit 
privilege  and  immunity  law.  As  a 
consequence  of  the  review  process,  the 
regulations  subiect  to  the  action  taken 
herein  may  be  disapproved,  federal 
approval  for  the  Clean  Air  Act  program 
under  which  they  are  implemented  may 
be  withdrawn,  or  other  appropriate 
action  may  be  taken,  as  necessary. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
oxides,  Ozone. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  2. 1998. 
David  A.  UUrich. 
Acting  Regional  Administrator. 
(FR  Doc.  98-16247  Filed  6-17-98:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ol  hearings  and  investigattons, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  ot  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  ol  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Research,  Education,  and  Economics; 
Notice  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  Executive 
Committee  Special  Meeting 

AGENCY:  Research,  Education,  and 

Economics,  USDA. 

ACTION:  Notice  of  special  meeting. 

SUMMARY:  In  accordance  wnth  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  announces  a 
Special  Meeting  of  the  Executive 
Committee  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board. 
SUPPLEMENTARY  INFORMATJON:  The 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  which  represents  30 
constituent  categories,  as  specified  in 
section  1408  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  by  section  802  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (Pub.  L.  104-127).  wrill  have 
a  special  meeting  of  the  Advisory 
Board's  Executive  Committee,  with 
USDA  officials  to  discuss  the  Advisory 
Board's  role  under  the  pending 
Agricultural  Research,  and  Education 
Reform  Act  of  1998. 

Dates:  June  29.  1998.  9:00  a.m.^:30 
p.m. 

Place:  USDA.  Cooperative  State 
Research  Service,  Aerospace  Building, 
Conference  Room  824A-B,  901  D  Street, 
SW..  Washington,  DC. 

Type  of  Meeting:  Open  to  the  public. 
Conference  room  space  is  limited.  The 
public  is  requested  to  confirm 
attendance  with  the  contact  person 
below.  Identification  is  required  upon 
entering  the  USDA  facilities. 


Comments:  The  public  may  also  file 
written  comments  before  or  within  2 
weeks  after  the  meeting  with  the  contact 
person.  All  statements  will  become  a 
part  of  the  official  records  of  the 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board  and  will  be  kept  on  file 
for  public  review  in  the  Office  of  the 
Advisory  Board;  Research,  Education, 
and  Economics;  U.S.  Department  of 
Agriculture;  Washington,  D.C.  20250- 

2255. 

For  Further  Information  Contact: 
Deborah  Hanfman.  Executive  Director. 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  Research,  Education, 
and  Economics  Advisory  Board  Office. 
Room  3918  South  Building,  U.S. 
Department  of  Agriculture,  STOP:  2255, 
1400  Independence  Avenue.  SW.. 
Washington,  DC  20250-2255. 
Telephone:  202-720-3684.  Fax:  202- 
720-6199.  or  e-mail:  lshea@reeusda.gov. 

Done  at  Washington.  D.C.  this  9th  day  of 
June  1998. 
I.  Miley  Gonzalez, 

Under  Secretary,  Research,  Education,  and 
Economics. 
(PR  Doc.  98-16154  Filed  6-17-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Moira  Environmental  impact  Statement 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service,  vdll  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  provide  timber  for  the 
Ketchikan  Area  timber  sale  program. 
The  Record  of  Decision  will  disclose 
how  the  Forest  Service  has  decided  to 
provide  harvest  units,  roads,  and 
associated  timber  harvesting  facilities. 
The  proposed  action  is  to  harvest  up  to 
an  estimated  435  million  board  feet 
(mmbf)  of  timber  on  an  estimated  3,000 
acres  in  several  timber  sales.  A  range  of 
alternatives  responsive  to  significant 
issues  will  be  developed  and  will 
include  a  no-action  alternative.  The 
proposed  timber  harvest  is  located 
within  Tongass  Forest  Plan  Value 
Comparison  Units  683,  691,  692.  693. 


and  694  on  Prince  of  Wales  Island. 
Alaska,  on  the  Craig  Ranger  District  of 
the  Ketchikan  Area  of  the  Tongass 
National  Forest. 

DATES:  Comments  concerning  the  scope 
of  this  project  should  be  received  by 
July  30,  1998. 

ADDRESSES:  Please  send  written 
comments  to  Forest  Supervisor's  Office; 
Tongass  National  Forest.  Ketchikan 
Area;  Attn:  Moira  EIS;  Federal  Building. 
Ketchikan,  AK  99901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposal  and  EIS 
should  be  directed  to  Dale  Kanen, 
District  Ranger,  Craig  Ranger  District, 
Tongass  National  Forest,  P.O.  Box  500, 
Craig,  AK  99921;  telephone  (907)  826- 
3271  or  Norm  Matson,  Planning 
Biologist,  Federal  Building,  Ketchikan, 
AK  99901;  telephone  (907)  228-6273. 
SUPPLEMENTARY  INFORMATION:  Public 
participation  will  be  an  integral 
component  of  the  study  process  and 
will  be  especially  important  at  several 
points  during  the  analysis.  The  first  is 
during  the  scoping  process.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  fi-om  Federal, 
State,  local  agencies,  individuals  and 
organizations  that  may  interested  in.  or 
affected  by.  the  proposed  activities.  The 
scoping  process  will  include:  (1) 
identification  of  potential  issues;  (2) 
identification  of  issues  to  be  analyzed  in 
depth;  and  (3)  elimination  of 
insignificant  issues  or  those  which  have 
been  covered  by  a  previous 
environmental  review.  Written  scoping 
comments  are  being  solicited  through  a 
scoping  package  that  will  be  sent  to  the 
project  mailing  list.  For  the  Forest 
Service  to  best  use  the  scoping  input, 
comments  should  be  received  by  July 
30. 1998.  Tentative  issues  identified  for 
analysis  in  the  EIS  include  the  potential 
effects  of  the  project  on  and  the 
relationship  of  the  project  to: 
Subsistence  resources,  old-grovrth 
ecosystem  management  and  the 
maintenance  of  habitat  for  viabJ§ 
populations  of  wildlife  and  plant 
species,  timber  supply,  scenery  and 
recreational  resources,  anadromous  and 
resident  fish  habitat,  soil  and  water 
resources,  wetlands,  cultural  resources 
and  others. 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
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Statement  (Draft  EIS).  The  Draft  EIS  is 
projected  to  be  filed  with  the 
Envirorunental  Protection  Agency  (EPA) 
in  May  1999.  Subsistence  hearings,  as 
provided  for  in  Title  Vm,  Section  810  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  are 
planned  during  the  comment  period  on 
the  Draft  EIS.  The  Final  EIS  is 
anticipated  by  April  2000. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
pubUshes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  ruUngs 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
A/HDC,  435  U.S.  519.  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  CityofAngoon  v.  Model,  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quahty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  PoUcy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 


be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Requesters  should  be 
aware  that,  under  FOLA.  confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  7  days. 

Permits:  permits  required  for 
iniplementation  include  the  following: 

1.  U.S.  Army  Corp  of  Engineers 

— Approval  of  discharge  of  dredged  or 
fill  material  into  the  waters  of  the 
United  States  under  Section  404  of 
the  Clean  Water  Act; 

— Approval  of  the  construction  of 
structures  or  work  in  navigable 
waters  of  the  United  States  under 
Section  10  of  the  Rivers  and 
Harbors  Act  of  1899; 

2.  Environmental  Protection  Agency 
— National  Pollutant  Discharge 

Elimination  System  (402)  Permit; 
— Review  Spill  Prevention  Control 
and  Countermeasure  Plan; 

3.  State  of  Alaska,  Department  of 

Natural  Resources 
— Tideland  Permit  and  Lease  or 
Easement; 

4.  State  of  Alaska,  Department  of 

Environmental  Conservation 
— SoUd  Waste  Disposal  Permit; 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standard  (401 

Certification) 

Responsible  Official 

Bradley  E.  Powell,  Forest  Supervisor, 
Ketchikan  Area.  Tongass  National 
Forest,  Federal  Building,  Ketchikan, 
Alaska  99901,  is  the  responsible  official. 
The  responsible  official  will  consider 
the  comments,  response,  disclosure  of 
environmental  consequences,  and 
appUcable  laws,  regulations,  and 
pohcies  in  making  the  decision  and 
stating  the  rationale  in  the  Record  of 
Decision. 


Dated:  June  9. 1998. 
Bradley  E.  Powrell. 

Forest  Supervisor. 

(PR  Doc.  98-16222  Filed  5-17-98;  8:45  am] 

MLUNQ  COOC  M10-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Seryica 

H«lls  Canyon  National  Recreation  Area 
.Comprehensive  Management  Plan, 
Wallowa-Whitman,  H«z  Perce,  and 
Payette  Nationat  Forests,  Baker  and 
Wallowa  Counties  In  Oregon  and  Nez 
Perce,  Idaho,  and  Adams  Counties  in 
Idaho 

agency:  Forest  Service.  USDA. 
ACnON:  Notice  of  Intent  to  prepare  a 
Revised  Environmental  Impact 
Statement. 

summary:  Notice  is  hereby  given  that 
the  USDA,  Forest  Service  will  prepare  a 
revised  draft  environmental  impact 
statement  for  the  Hells  Canyon  National 
Recreation  Area  Comprehensive 
Management  Plan.  The  decision  to 
revise  the  draft  environmental  impact 
statement  is  based  cm  two  factors:  (1) 
Over  two  years  have  passed  since  the 
release  of  the  draft  environmental 
impact  statement  and  new  information 
has  been  released  from  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project  that  may  affect  the  project  area, 
thus  warranting  a  review.  This  new 
information  will  be  evaluated  in  the 
context  of  the  affected  environment  to 
determine  if  proposed  management 
direction  should  be  modified;  and  (2)  an 
additional  alternative  should  be 
analyzed  in  detail  that  was  submitted  by 
interest  groups  in  1995  and  was  never 
fully  analyzed  in  the  February  1996 
draft  environmental  impact  statement. 
This  alternative  proposes  management 
direction  to  manage  the  Hells  Canyon 
National  Recreation  Area  to  thrive  as  a 
healthy  native  ecosystem  that  is  an 
integral  component  of  a  larger  bioregion. 
The  proposed  action  is  unchanged  from 
that  described  in  the  November  16,  1994 
issue  of  Federal  Register  (59  FR  59203). 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing,  no  later  than  June  30, 1998. 
ADDRESSES:  Send  written  comments  to 
Wallowa-Whitman  National  Forest,  P.O. 
Box  907,  Baker  City.  Oregon  97814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  notice  of 
intent  and  its  modification  to  Kurt 
Wiedenmann,  Ecosystem  Planning  Staff 
Officer  at  541-523-1296  or  e-mail  at: 
kwiedenmann/ 
r6pnw wallowawhitmanOfs.fed.us. 
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SUPPLEMEffTARY  INFORMATION:  The 
Wallowa-Whitman  National  Forest 
proposes  to  amend  the  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  to  modify  management  direction 
for  the  Hells  Canyon  National 
Recreation  Area  (HCNRA)  and  affirm 
continuation  of  other  existing 
management  direction.  The  planning 
process  will  be  guided  by  the  National 
Environmental  Policy  Act  (NEPA)  with 
implementation  scheduled  for  January 
2000. 

This  modified  or  affirmed  direction 
will  provide  programmatic  management 
direction  for  the  next  10  to  15  years.  The 
changes  will  reflect  the  intent  of  the 
HCNRA  Act  (Pub.  L  94-199).  public 
and  private  land  use  regulations  (36 
CFR  Part  292),  Forest  Service  directives, 
changing  social  values,  agency  emphasis 
on  ecosystem  sustainability,  new 
information  and  research  findings,  and 
results  from  the  monitoring  and 
evaluation  process. 

The  proposed  action  would  integrate 
management  direction  from  the  HCNRA 
within  the  framework  of  Forest  Plan 
decisions  and  would  establish: 
management  goals:  management 
objectives;  standards  and  guidelines; 
management  area  direction;  and 
monitoring  and  evaluation.  Management 
goals,  objectives,  standards,  and 
guidelines  will  be  developed  for  the 
following  resource  areas:  recreation; 
access  and  facilities;  wild  and  scenic 
rivers;  wilderness;  heritage  resources; 
scientific;  vegetation;  biologically 
unique  habitat;  soil;  air;  fire;  fish 
habitat:  wildlife  habitat;  heritage 
resources/pre-historic  sites;  heritage 
resources/historic  sites;  minerals; 
landownership;  and  tribal  trust 
responsibilities. 

The  HCNRA  consists  of  an  estimated 
652,488  acres.  The  HCNRA  is  comprised 
of  the  following  management  areas: 
wilderness,  wild  and  scenic  rivers, 
dispersed  recreation/native  vegetation, 
forage,  dispersed  recreation/timber 
management,  research  natural  areas,  and 
developed  recreation  and  administrative 
facilities. 

The  analysis  will  consider  a  range  of 
alternatives,  including  no-action. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal. 
State,  local  agencies  and  other 
individuals,  organizations,  or 
governments  who  may  be  interested  in 
or  affected  by  the  proposed  project.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS.  The  scoping  process  includes: 

1.  Identifying  potential  issues. 


2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

7.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  written 
comment.  Keeping  the  public  informed 
through  the  media  and/or  written 
material  (i.e..  newsletters, 
correspondence,  etc.). 

The  draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  is  expected  to  be  available  for 
public  review  by  January  1999.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register.  The  final  EIS  is  expected  to  be 
available  for  public  review  by  June 
1999. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process. 

First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NUDC.  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  have  been  raised  at  the  draft 
stage  may  be  waived  or  dismissed  by  the 
court  if  not  raised  until  after  completion 
of  the  final  EIS.  City  ofAngoon  v.  Model, 
803  F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  the 
proposed  action  participate  by  the  close 
of  the  30-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully  be 
considered  and  responded  to  in  the  final 
EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 


implementing  the  procedural  provisions 
of  the  National  Envirorunental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  comments  and 
responses  received  during  the  comment 
period  that  {>ertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
pohcies  considered  in  making  the 
decision  regarding  the  proposal.  Karyn 
L.  Wood.  Forest  Supervisor,  is  the 
Responsible  Official.  As  the  Responsible 
Official,  she  vdll  decide  whether  to 
implement  the  proposal  or  a  different 
alternative.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  217). 

Dated:  )une  18. 1998. 
William  R.  Cast,  Jr.,  ^ 

Deputy  Forest  Supervisor. 
(PR  Doc.  98-16199  Filed  6-17-98;  8:45  am] 

BILUNO  OOOC  3410-11-M 


DEPARTMENT  OF  AQRICULTURE 

Rural  UtiUtiM  Service 

Municipal  Interest  Rates  for  the  Third 
Quarter  of  1998 

AOewCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  third  quarter  of  1998. 

summary:  The  Rural  Utilities  Service 
hereby  armounces  the  interest  rates  for 
advances  on  municipal  rate  loans  with 
interest  rate  terms  begirming  during  the 
third  calendar  quarter  of  1998. 
DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  July  1. 
1998,  and  ending  September  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Dotson.  Loan  Funds  Control 
Assistant,  U.S.  Department  of 
Agriculture,  Rural  Utilities  Service, 
Room  0227-S,  Stop  1524,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-1500. 
Telephone:  202-720-1928.  FAX:  202- 
690-2268.  E-mail: 
CDotson@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  third 
calendar  quarter  of  1998  for  municipal 
rate  electric  loans.  RUS  regulations  at  7 
CFR  1714.4  state  that  each  advance  of 
funds  on  a  municipal  rate  loan  shall 
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bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  7  CFR 
1714.5,  the  interest  rates  on  these 
advances  are  based  on  indexes 
published  in  the  "Bond  Buyer"  for  the 
four  weeks  prior  to  the  third  Friday  of 
the  last  month  before  the  beginning  of 
the  quarter.  The  rate  for  interest  rate 
terms  of  20  years  or  longer  is  the  average 
of  the  20  year  rates  published  in  the 
Bond  Buyer  in  the  four  weeks  specified 
in  7  CFR  1714.5(d).  The  rate  for  terms 
of  less  than  20  years  is  the  average  of  the 
rates  published  in  the  Bond  Buyer  for 
the  same  four  weeks  In  the  table  of 
"Municipal  Market  Data — General 
Obligation  Yields"  or  the  successor  to 
this  table.  No  interest  rate  may  exceed 
the  interest  rate  for  Water  and  Waste 
Disposal  loans. 

The  table  of  Municipal  Market  Data 
includes  only  rates  for  securities 
maturing  in  1998  and  at  5  year  intervals 
thereafter.  The  rates  published  by  RUS 
reflect  the  average  rates  for  the  years 
shown  in  the  Mimicipal  Market  Data 
table.  Rates  for  interest  rate  terms 
ending  in  intervening  years  are  a  linear 
interpolation  based  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one 
eighth  of  one  percent  (0.125  percent)  as 
required  under  7  CFR  1714.5(a).  The 
market  interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.125 
percent. 

In  accordance  with  7  CFR  1714.5.  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
third  calendar  quarter  of  1998. 


Interest  rate  term  ends  in  (year) 


2019  or  later 

2018 

2017 

2016 

2015 

2014 

2013 

2012 

2011  

2010 

2009  ...„ 

2008 

2007 

2006 

2005 

2004 „„ 

2003 

2002 

2001  

2000 

1999  


RUS  rate 

(0.000 

percent) 


5.125 
5.125 
5.125 
5.000 
5.000 
5.000 
5.000 
4.875 
4.750 
4.625 
4.625 
4.500 
4.500 
4.375 
4.375 
4.250 
4.250 
4.125 
4.000 
3.875 
3.750 


Dated;  June  8, 1998. 
Wally  Beyer, 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  98-16146  Filed  6-17-98:  8:45  ami 

BILUNQ  CODE  M10-15-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-427-801,  A-428-801,  A-475-801,  A-688- 
804,  A-485-801,  A-559-801,  A-401-801.  A- 
412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom;  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

summary:  On  February  9. 1998,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France.  Germany.  Italy, 
Japan.  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom.  The  types  of 
subject  merchandise  covered  by  these 
orders  are  ball  bearings  and  parts 
thereof,  cyhndrical  roller  bearings  and 
parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof.  The  reviews 
cover  20  manufacturers  and/or 
exporters.  The  period  of  review  is  May 
1,  1996,  through  April  30,  1997. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes,  including  corrections  of  certain 
inadvertent  programming  and  clerical 
errors,  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of 
Reviews." 

EFFECTIVE  DATE:  June  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  of  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 
France — Chip  Hayes  (SKF),  Lisa 

Tomlinson  (SNFA),  or  Richard 

Rimlinger. 


Gennany — Davina  Hashmi  (SKF), 
Hermes  Pinilla  (Torrington 
Nadellager).  or  Robin  Gray. 

Italy— Mark  Ross  (FAG).  William  Zapf 
(Meter),  Chip  Hayes  (SKF),  Minoo 
Hatten  (Somecat),  Robin  Gray,  or 
Richard  Rimlinger. 

Japan — J.  David  Dirstine  (Koyo  Seiko), 
Hermes  Pinilla  (NPBS),  Thomas 
Schauer  (NSK  Ltd.  and  Nachi- 
Fujikoshi  Corp.).  Gregory  Thompson 
(NTN).  Robin  Gray,  or  Richard 
Rimlinger. 

Romania — Suzanne  Flood 
(Tehnoimportexport,  S.A.)  or  Robin 
Gray. 

Singapore — Lyn  Johnson  (NMB/Pelmec) 
or  Richard  Rimlinger. 

Sweden— Mark  Ross  (SKF)  or  Richard 
Rimlinger. 

United  Kingdom — Suzanne  Flood 
(Barden).  Hermes  Pinilla  (FAG  U.K. ), 
Diane  Krawczun  (NSK-RHP),  Lyn 
Johnson  (SNFA  U.K.).  Robin  Gray,  or 
Richard  Rimlinger. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  353  (April  1997). 

Background 

On  February  9,  1998,  the  Department 
of  Commerce  (the  Department) 
published  the  preliminary  results  of 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
France.  Germany,  Italy,  Japan,  Romania. 
Singapore,  Sweden,  and  the  United 
Kingdom  (63  FR  6512).  The  reviews 
cover  20  manufacturers  and/or 
exporters.  The  period  of  review  (POR)  is 
May  1.  1996,  through  April  30.  1997. 
We  invited  parties  to  comment  on  our 
preliminary  results  of  reviews.  At  the 
request  of  certain  interested  parties,  we 
held  public  hearings  for  U.K.-specific 
issues  on  March  24,  1998.  and  for  Japan- 
specific  issues  on  March  25. 1998.  The 
E)epartment  has  conducted  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  AFBs  and  constitute  the 
following  types  of  subject  merchandise: 
ball  bearings  and  parts  thereof  (BBs). 
cylindrical  roller  bearings  and  parts 


Based  on 
received,  w 
revisions  th 
have  correc 
clerical  errc 
results.  wh( 
programmii 
which  we  o 
discussed  ii 
Issues  App« 

In  additic 
V.  United  Si 
1998)  (CEM 
model-mate 
have  disreg 
merchandis 
because  the 
cost  of  prod 
constructed 
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thereof  (CRBs),  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  For  a 
detailed  description  of  the  products 
covered  under  these  types  of  subject 
merchandise,  including  a  compilation  of 
all  pertinent  scope  determinations,  see 
the  "Scope  Appendix,"  which  is 
appended  to  this  notice  of  final  results. 


Use  of  Facts  Available 

In  the  preliminary  results  under  the 
"Use  of  Facts  Available"  section,  we 
inadvertently  made  two  inaccurate 
statements  with  regard  to  Torrington 
Nadellager  [see  Memorandum  from 
Laurie  Parkhill,  Office  Director,  to 
Richard  W.  Moreland,  Deputy  Assistant 
Secretary,  dated  February  5, 1998). 
Neither  of  the  statements  was  accurate 


for  Torrington  Nadellager.  We  did  not 
use  facts  available  when  calculating 
Torrington  Nadellager's  margin. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded  home- 
market  sales  made  at  prices  below  the 
cost  of  production  for  the  following 
firms  and  classes  or  kinds  of 
merchandise  for  these  final  results  of 
reviews: 


Country 


Company 


Subject  merchandise 


France  .... 
Germany 
Italy  


Japan 


Singapore 

Sweden  

United  Kingdom 


SKF 

SKF _.. 

FAG  , 

SKF 

Koyo  

Nschi  ........... 

NSK  

NTN  

NPBS  

NMB/Peknec 

SKF 

Barden 

NSK-RHP  .... 


BBS. 

BBS,  CRBs,  SPBs. 

BBS. 

BBS. 

BBS. 

BBS,  CRBs. 

BBS,  CRBs. 

BBS,  CRBs.  SPBs. 

BBS. 

BBS. 

BBS. 

BBS. 

BBS,  CRBs. 


Changes  Since  the  Preliminary  Results       Final  Results  of  Reviews 


'or 

ew  (POR)  is 


Based  on  our  analysis  of  comments 
received,  we  have  made  certain 
revisions  that  changed  our  results.  We 
have  corrected  certain  programming  and 
clerical  errors  in  our  preliminary 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  with 
which  we  or  the  parties  do  not  agree  are 
discussed  in  the  relevant  sections  of  the 
Issues  Appendix. 

In  addition,  as  a  result  of  CEMEX,  S.A. 
v.  United  States,  133  F. 3d  897  (CAFC 
1998)  (CEMEX),  we  have  changed  our 
model-matching  methodology  when  we 
have  disregarded  sales  of  identical 
merchandise  in  the  home  market 
because  they  were  at  prices  below  the 
cost  of  production.  Instead  of  relying  on 
constructed  value  (CV)  as  the  basis  for 
normal  value  for  that  U.S.  model,  as  we 
did  in  the  preliminary  results,  we  have 
attempted  first  to  match  models  sold  in 
the  United  States  to  models  sold  in  the 
comparison  market  that  fall  within  the 
same  family  of  bearings  (i.e.,  similar 
bearings).  If  we  found  no  appropriate 
matches  within  the  same  family,  we 
then  used  CV  as  the  basis  of  normal 
value. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
concurrent  administrative  reviews  of 
AFBs  are  addressed  in  the  "Issues 
Appendix,"  which  is  appended  to  this 
notice  of  final  results. 


We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  May  1.  1996, 
through  April  30, 1997: 


Company 


SKF  

Torrington 
Nadellager 


FAG  

Meter  

SKF   

Somecat 


TIE 


BBS        CRBs       SPBs 


France 

SKF  

SNFA 

8.31 
0.45 

1.78 

54.84 
(') 

Qannany 


Italy 


Romania 


0.94 


Singapore 


NMB  Singapore/ 
Pelmec  ind 


5.33 


5.06 


{') 


Japan 

Koyo  Seiko  

6.17 

(') 

(') 

Nachi  

3.37 

1.67 

(') 

NPBS 

2.30 

(^) 

P) 

NSK  

2.35 

2.21 

(') 

NTN  

7.10 

11.55 

14.18 

Company 

BBS 

CRBs 

SPBs 

Sweden 

SKF                 ....         1161 

(') 

United  Kingdom 

Barden 

6.63 

(') 
17.14 
5820 

(') 
22.16 

FAG      

NSK-RHP       .  .. 

SNFA 

'  No  shipments  or  sales  subject  to  this  re- 
view. Rate  is  from  the  last  relevant  segment  ot 
the  proceeding  in  which  the  firm  had  ship- 
ments/sales. 

2  No  shipments  or  sales  subject  to  this  re- 
view. The  firm  has  no  individual  rate  from  any 
segment  of  this  proceeding. 

'No  review. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  and  other 
simplification  methods  prevent  entry- 
by-entry  assessments,  we  have 
calculated,  wherever  possible,  an 
exporter/importer-specific  assessment 
rate  or  value  for  each  type  of  subject 
merchandise. 

Export  Price  Sales 

With  respect  to  export  price  (EP)  sales 
for  these  final  results,  we  divided  the 
total  dumping  margins  (calculated  as 
the  difference  between  normal  value 
and  EP)  for  each  importer/customer  by 
the  total  number  of  units  sold  to  that 
importer/customer.  We  will  direct 
Customs  to  assess  the  resulting  per-unit 
dollar  amount  against  each  unit  of 
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merchandise  in  each  of  that  importer's/ 
customer's  entries  under  the  relevant 
order  during  the  review  period. 
Although  this  will  result  in  assessing 
different  percentage  margins  for 
individual  entries,  the  total 
antidumping  duties  collected  for  each 
importer/customer  under  each  order  for 
the  review  period  will  be  almost  exactly 
equal  to  the  total  dumping  margins. 

Constructed  Export  Price  Sales 

For  constructed  export  price  (CEP) 
sales  (sampled  and  non-sampled),  we 
divided  the  total  dumping  margins  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales  for  each 
importer.  Where  an  affiliated  party  acts 
as  an  importer  for  EP  sales  we  have 
included  the  applicable  EP  sales  in  this 
assessment-rate  calculation.  We  will 
direct  Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  f)eriod.  While  the 
Department  is  aware  that  the  entered 
value  of  sales  during  the  POR  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  POR,  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  during  the 
POR. 

Cash-Deposit  Requirements  '' 

To  calculate  the  cash-deposit  rate  for 
each  respondent  [i.e.,  each  exporter 
and/or  manufacturer  included  in  these 
reviews)  we  divided  the  total  dumping 
margins  for  each  company  by  the  total 
net  value  for  that  company's  sales  of 
merchandise  during  the  review  period 
subject  to  each  order. 

In  order  to  derive  a  single  deposit  rate 
for  each  order  for  each  respondent  we 
weight-averaged  the  EP  and  CEP  deposit 
rates  (using  the  EP  and  CEP, 
respectively,  as  the  weighting  factors). 
To  accomplish  this  where  we  sampled 
CEP  sales,  we  first  calculated  the  total 
dumping  margins  for  all  CEP  sales 
during  the  review  period  by  multiplying 
the  sample  CEP  margins  by  the  ratio  of 
total  days  in  the  review  period  to  days 
in  the  sample  weeks.  We  then 
calculated  a  total  net  value  for  all  CEP 
sales  during  the  review  period  by 
multiplying  the  sample  CEP^ta)  net 
value  by  the  same  ratio.  )Nq  the 
divided  the  combined  total  diunpmg 
margins  for  both  EP  andj-fer  sales  by 
the  combinedjoiaLv^ue  for  both  EP 
and  CEP  sales  to  obtain  the  deposit  rate. 


We  will  direct  Customs  to  collect  the 
resulting  percentage  deposit  rate  against 
the  entered  Customs  value  of  each  of  the 
respondent's  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
unaffiliated  customer  in  the  United 
States  will  receive  the  respondent's 
deposit  rate  applicable  to  the  order. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
puolication  of  this  notice  of  final  results 
of  administrative  reviews  for  all 
shipments  of  AFBs  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash-deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above  except  that,  for 
firms  whose  weighted-average  margins 
are  less  than  0.5  percent,  and  therefore 
de  minimis,  the  Department  shall 
require  a  zero  deposit  of  estimated 
antidumping  duties:  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
originaMess-than- fair- value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash-deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
•  merchandise;  and  (4)  the  cash-deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "All 
Others"  rate  for  the  relevant  order  made 
effective  by  the  final  results  of  review 
published  on  July  26,  1993  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729  (July  26,  1993),  and,  for 
BBs  from  Italy,  see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  61  FR  66472  (December  17. 
1996)).  These  rates  are  the  "All  Others" 
rates  from  the  relevant  LTFV 
investigations. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 


reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  diuing  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Department's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
retiuTi  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d)  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulatiortfi  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  in  aofcordance  with 
section  715(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  June  9. 1998. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 
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Scope  Appendix 

A  Description  of  the  Merchandise 

The  products  covered  by  these  orders, 
antifriction  bearings  (other  than  tajjered 
roller  bearings),  mounted  or 
unmounted,  and  parts  thereof  (AFBs), 
constitute  the  following  three  types  of 
subject  merchandise: 

1 .  Ball  Bearings  and  Parts  Thereof: 
These  products  include  all  AFBs  that 
employ  balls  as  the  roller  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifriction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  therjjof, 
and  housed  or  mounted  ball  bearing 
units  and  parts  thereof.  Imports  of  these 
products  are  classified  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  3926.90.45, 
4016.93.00,  4016.93.10,  4016.93.50, 
6909.19.5010,  8431.20.00,  8431.39.0010, 
8482.10.10,  8482.10.50,  8482.80.00, 
8482.91.00,  8482.99.05,  8482.99.35. 
8482.99.2580,  8482.99.6595,  8483.20.40, 
8483.20.80,  8483.50.8040.  8483.50.90. 
8483.90.20,  8483.90.30,  8483.90.70. 
8708.50.50,  8708.60.50,  8708.60.80, 
8708.70.6060,  8708.70.8050,  8708.93.30, 
8708.93.5000,  8708.93.6000,  8708.93.75, 
8708.99.06,  8708.99.31,  8708.99.4960, 
8708.99.50,  8708.99.5800.  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00. 
8803.90.30,  and  8803.90.90. 

2.  Cylindrical  Roller  Bearings, 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
AFBs  that  employ  cylindrical  rollers  as 
the  rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  rollers, 
all  cylindrical  roller  bearings  (including 
split  cylindrical  roller  bearings)  and 
parts  thereof,  housed  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10.  4016.93.50,  6909.19.5010, 
8431.20.00.  8431.39.0010,  8482.40.00. 
8482.50.00.  8482.80.00,  8482.91.00, 
8482.99.25.  8482.99.35.  8482.99.6530. 
8482.99.6560,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.50.8040,  8483.90.20. 
8483.90.30.  8483.90.70.  8708.50.50. 
8708.60.50.  8708.93.5000,  8708.99.4000, 
8708.99.4960,  8708.99.50,  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  and  8803.90.90. 

3.  Spherical  Plain  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof: 
These  products  include  all  spherical 
plain  bearings  that  employ  a  spherically 
shap>ed  sliding  element  and  include 
spherical  plain  rod  ends. 


Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  3926.90.45.  4016.93.00, 
4016.93.00,  4016.93.10,  4016.93.50, 
6909.50.10,  8483.30.80,  8483.90.30, 
8485.90.00.  8708.93.5000,  8708.99.50, 
8803.10.00,  8803.10.00.  8803.20.00. 
8803.30.00,  and  8803.90.90. 

The  HTS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Size  or  precision  grade  of  a  bearing 
does  not  influence  whether  the  bearing 
is  covered  by  the  orders.  These  orders 
cover  all  the  subject  bearings  and  parts 
thereof  (inner  race,  outer  race.  cage, 
rollers,  balls,  seals,  shields,  etc.) 
outlined  above  with  certain  limitations. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scope  of  these 
orders.  For  unfinished  parts,  such  parts 
are  included  if  (1)  they  have  been  heat- 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  these  orders  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

The  ultimate  application  of  a  bearing 
also  does  not  influence  whether  the 
bearing  is  covered  by  the  orders. 
Bearings  designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scopes  of 
these  orders. 

B.  Scope  Determinations 

The  Department  has  issued  numerous 
clarifications  of  the  scope  of  the  orders. 
The  following  is  a  compilation  of  the 
scope  rulings  and  determinations  the 
Department  has  made: 

Scope  determinations  made  in  the 
Final  Determinations  of  Sales  at  Less 
than  Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany.  54  FR  19006. 
19019  (May  3,  1989): 

Products  Covered 

•  Rod  end  bearings  aifH  parts  thereof 

•  AFBs  used  in  aviation  applications 

•  Aerospace  engine  bearings 

•  Split  cylindrical  roller  bearings 

•  Wheel  hub  >inits 

•  Slewing  rings  and  slewing  bearings 
(slewing  rings  and  slewing  bearings 
were  subsequently  excluded  by  the 
International  Trade  Commission's 
negative  injury  determination)  (see 
International  Trade  Commission: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearing)  and  Parts 
Thereof  from  the  Federal  Republic  of 


Germany.  France.  Italy,  Japan, 
Romania.  Singapore.  Sweden, 
Thailand  and  the  United  Kingdom,  54 
FR  21488  (May  18,  1989)) 

•  Wave  generator  bearings 

•  Bearings  (including  mounted  or 
housed  units  and  flanged  or  enhanced 
bearings)  ultimately  utilized  in  textile 
machinery 

Products  Excluded 

•  Plain  bearings  other  than  spherical 
plain  bearings 

•  Airframe  components  unrelated  to  the 
reduction  of  friction 

•  Linear  motion  devices 

•  Split  pillow  block  housings 

•  Nuts,  bolts,  and  sleeves  that  are  not 
integral  parts  of  a  bearing  or  attached 
to  a  bearing  under  review 

•  Thermoplastic  bearings 

•  Stainless  steel  hollow  balls 

•  Textile  machinery  components  that 
are  substantially  advanced  in 
function(s)  or  value 

•  Wheel  hub  units  imported  as  part  of 
front  and  rear  axle  assemblies;  wheel 
hub  units  that  include  tapered  roller 
bearings;  and  clutch  release  bearings 
that  are  already  assembled  as  parts  of 
transmissions 

Scope  rulings  completed  between 
April  1. 1990.  and  June  30,  1990  (see 
Scope  Rulings,  55  FR  42750  (October  23. 
1990)): 

Products  Excluded 

•  Antifriction  bearings,  including 
integral  shaft  ball  bearings,  used  in 
textile  machinery  and  imported  with 
attachments  and  augmentations 
sufficient  to  advance  their  function 
beyond  load-bearing/friction-reducing 
capability 

Scope  rulings  completed  bfetween  July 
1. 1990.  and  September  30.  1990  (see 
Scope  Rulings.  55  FR  43020  (October  25. 
1990)): 

I*roducts  Covered 

•  Rod  ends 

•  Clutch  release  bearings 

•  Ball  bearings  used  in  the  manufacture 
of  helicopters 

•  Ball  bearings  used  in  the  manufacture 
of  disk  drives 

Scope  rulings  published  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof;  Final  Results  of  Antidumping 
Administrative  Review  (AFBs  I),  56  FR 
31692.  31696  (July  11.  1991): 

Products  Covered 

•  Load  rollers  and  thrust  rollers,  also 
called  mast  guide  bearings 

•  Conveyor  system  trolley  wheels  and 
chain  wheels 
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Scope  rulings  completed  between 
April  1,  1991.  and  June  30,  1991  (see 
Notice  of  Scope  Rulings,  56  FR  36774 
(August  1,  1991)): 

Products  Excluded 

•  Textile  machinery  components 
including  false  twist  spindles,  belt 
guide  rollers,  separator  rollers, 
damping  units,  rotor  units,  and 
tension  pulleys 

Scope  rulings  completed  between  July 

1. 1991,  and  September  30,  1991  (see 
Scope  Rulings.  56  FR  57320  (November 
8.  1991)): 

Products  Covered 

•  Snap  rings  and  wire  races 

•  Bearings  imported  as  spare  parts 

•  Custom-made  specialty  bearings 

Products  Excluded 

•  Certain  rotor  assembly  textile 
machinery  components 

•  Linear  motion  bearings 

Scope  rulings  completed  between 
October  1,  1991,  and  December  31, 1991 
(see  Notice  of  Scope  Rulings,  57  FR 
4597  (February  6,  1992)): 

Products  Covered 

•  Chain  sheaves  (forklift  truck  mast 
components) 

•  Loose  boss  rollers  used  in  textile 
drafting  machinery,  also  called  top 
rollers 

•  Certain  engine  main  shaft  pilot 
bearings  and  engine  crank  shaft 
bearings 

Scope  rulings  completed  between 
January  1, 1992,  and  March  31, 1992 
(see  Scope  Rulings.  57  FR  19602  (May 
7,  1992)): 

Products  Covered 

•  Ceramic  bearings 

•  Roller  turn  rollers 

•  Clutch  release  systems  that  contain 
rolling  elements 

Products  Excluded  ^ 

•  Clutch  release  systems  that  do  not 
contain  rolling  elements 

•  Chrome  steel  balls  for  use  as  check 
valves  in  hydraulic  valve  systems 
Scope  rulings  completed  between 

April  1. 1992.  and  June  30, 1992  (see 
Scope  Rulings.  57  FR  32973  (July  24, 
1992)): 

Products  Excluded 

•  Finished,  semiground  stainless  steel 
balls 

•  Stainless  steel  balls  for  non-bearing 
use  (in  an  optical  polishing  process) 
Scope  rulings  completed  between  July 

1. 1992,  and  September  30, 1992  [see 
Scope  Rulings.  57  FR  57420  (December 
4.  1992)): 


Products  Covered 

•  Certain  flexible  roller  bearings  whose 
component  rollers  have  a  length-to- 
diameter  ratio  of  less  than  4:1 

•  Model  15BM2110  bearings 

Products  Excluded 

•  Certain  textile  machinery  components 
Scope  rulings  completed  between 

October  1,  1992.  and  December  31, 1992 
(see  Scope  Rulings.  58  FR  11209 
(February  24, 1993)): 

Products  Covered 

•  Certain  cylindrical  bearings  with  a 
length-to-diameter  ratio  of  less  than 
4:1 

Products  Excluded 

•  Certain  cartridge  assemblies 
comprised  of  a  machine  shaft,  a 
machined  housing  and  two  standard 
bearings 

Scope  rulings  completed  between 
January  1. 1993,  and  March  31,  1993 
(see  Scope  Rulings.  58  FR  27542  (May 
10, 1993)): 

m 

Products  Covered^ 

•  Certain  cylindrical  bearings  with  a 
length-to-diameter  ratio  of  less  than 
4:1 

Scope  rulings  completed  between 
April  1, 1993,  and  June  30, 1993  (see 
Scope  Rulings.  58  FR  47124  (September 
7, 1993)): 

Products  Covered 

•  Certain  series  of  INA  bearings 
Products  Excluded 

•  SAR  series  of  ball  bearings 

•  Certain  eccentric  locking  collars  that 
are  part  of  housed  bearing  units 
Scope  rulings  completed  between 

October  1, 1993,  and  December  31, 1993 
(see  Scope  Rulings,  59  FR  8910 
(February  24,  1994)): 

Products  Excluded 

•  Certain  textile  machinery  components 
Scope  rulings  completed  between 

January  1, 1994,  and  March  31, 1994: 

Products  Excluded 

•  Certain  textile  atachinery  components 
Scope  rulings  completed  between 

October  1, 1994  and  December  31, 1994 
(see  Scope  Rulings.  60  FR  12196  (March 
6,  1995)): 

Products  Excluded 

•  Rotek  and  Kaydon — Rotek  bearings, 
models  M4  and  L6,  are  slewing  rings 
outside  the  scope  of  the  order 
Scope  rulings  completed  between 

April  1, 1995  and  June  30, 1995  (see 
Scope  Rulings,  60  FR  36782  (July  18, 
1995)): 


Products  Covered 

•  Consolidated  Saw  Mill  International 
(CSMI)  Inc. — Cambio  bearings 
contained  in  CSMI's  sawmill  debarker 
are  within  the  scope  of  the  order 

•  Nakanishi  Manufacturing  Corp. — 
Nakanishi's  stamped  steel  washer 
with  a  zinc  phosphate  and  adhesive 
coating  used  in  the  manufacture  of  a 
ball  bearing  is  within  the  scope  of  the 
order 

Scope  rulings  completed  between 
January  1. 1996  and  March  31, 1996  (see 
Scope  Rulings.  61  FR  18381  (April  25. 
1996)): 

Products  Covered 

•  Marquardt  Switches — Medium  carbon 
steel  balls  imported  by  Marquardt  are 
outside  the  scope  of  the  order 
Scope  rulings  completed  between 

April  1, 1996  and  June  30, 1996  (see 
Scope  Rulings,  61  FR  40194  (August  1, 
1996)): 

Products  Excluded 

•..  Dana  Corporation — Automotive 
component,  known  variously  as  a 
center  bracket  assembly,  center 
bearings  assembly,  support  bracket,  or 
shaft  support  bearing,  is  outside  the 
scope  of  the  order 

•  Rockwell  International  Corporation — 
Automotive  component,  known 
variously  as  a  cushion  sus{)ension 
unit,  cushion  assembly  unit,  or  center 
bearing  assembly,  is  outside  the  scope 
of  the  order 

•  Enkotec  Company,  Inc. — "Main 
bearings"  imported  for  incorporation 
into  Enkotec  Rotary  Nail  Machines  are 
slewing  rings  and,  therefore,  are 
outside  the  scope  of  the  order 

Issues  Appendix 

Company  Abbreviations 

Harden — Harden  Corporation  (U.K.)  Ltd. 

and  the  Harden  Corporation 
FAG  Italy— FAG  Italia  S.p.A.;  FAG 

Hearings  Corp. 
FAG  U.K.— FAG  (U.K.)  Ltd. 
Koyo — Koyo  Seiko  Co.  Ltd. 
Meter — Meter,  S.p.A. 
Nachi — Nachi-Fujikoshi  Corp..  Nachi 

America  Inc.  and  Nachi  Technology, 

Inc. 
NMB/Pelmec— NMB  Singapore  Ltd.; 

Pelmec  Industries  (Pte.)  Ltd. 
NPBS— Nippon  Pillow  Hlock 

Manufacturing  Co.,  Ltd.;  Nippon 

Pillow  Hlock  Sales  Co..  Ltd.;  FYH 

Hearing  Units  USA,  Inc. 
NSK— Nippon  Seiko  K.K.;  NSK 

Corporation 
NSK-RHP— NSK  Hearings  Europe,  Ltd.; 

RHP  Hearings:  RHP  Hearings,  Inc. 
NTN— NTN  Corporation;  NTN  Hearing 

Corporation  of  America;  American 
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NTN  Bearing  Manufacturing 

Corporation 
SKF  France— SKF  Compagnie 

d'Applications  Mecaniques,  S.A. 

(Clamart);  ADR;  SARMA 
SKF  Germany— SKF  GmbH;  SKF 

Service  GmbH;  Steyr  Walzlager 
SKF  Italy— SKF  IndusUie;  RIV-SKF 

Officina  de  Villar  Perosa;  SKF 

Cuscinetti  Speciali;  SKF  Cuscinetti; 

RFT 
SKF  Group— SKF— France;  SKF- 

Germany;  SKF— Italy;  SKF-Sweden; 

SKF  USA,  Inc. 
SKF  Sweden— SKF  Sverige  AB 
SNFA  France— SNFA  S.A. 
SNFA  U.K.-SNFA  Bearings,  Ltd. 
TIE— Tehnoimportexport 
Torrington — The  Torrington  Company 
Torrington  Nadellager — Torrington 

Nadellager,  GmbH 

Other  Abbreviations 

COP— Cost  of  Production 
COM — Cost  of  Manufacturing 
CV— Constructed  Value 
CEP— Constructed  Export  Price 
NME — Non-Market  Economy 
OEM — Original  Equipment 

Manufacturer 
POR— Period  of  Review 
PSP A— Post-Sale  Price  Adjustment 
SAA — Statement  of  Administrative 

Action 
SG&A— Selling,  General,  & 

Administrative  Expenses 
URAA— Uruguay  Round  Agreements 

Act 

Regulations 

19  CFR  Part  353,  et  al..  Antidumping 
Duties;  Countervailing  Duties;  Final  rule 
(applicable  regulations). 

19  CFR  Part  351.  et  al..  Antidumping 
Duties;  Countervailing  Duties;  Final 
rule,  62  FR  27296—27424  (May  19, 
1997)  (new  regulations). 

AFB  Administrative  Determinations 

LTFV  Investigation — Final 
Determinations  of  Sales  at  Less  than 
Fair  Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany.  54  FR  19006  (May  3. 1989). 

AFBs  1— Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  31692  (July  11,  1991). 

AFBs  2 — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  57  FR  28360 
(June  24,  1992). 

AFBs  3 — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 


Parts  Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729  (July  26, 1993). 

AFBs  4 — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900  (February  28. 
1995). 

AFBs  5 — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews, 

61  FR  66472  (December  17,  1996). 
AFBs  6 — Antifriction  Bearings  (Other 

Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews, 

62  FR  2081  (January  15.  1997). 

AFBs  7 — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearing)  and 
Parts  Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews, 
62  FR  54043  (October  17,  1997). 

1.  Discounts.  Rebates,  and  Price 
Adjustments 

Comment  1 :  Torrington  contends  that 
the  Department  should  disallow  certain 
discounts  which  NTN  reported. 
Torrington  states  that,  based  on  its 
understanding  of  the  record,  NTN's 
reported  discounts  were  allocated  across 
all  sales  to  a  particular  customer,  but  the 
discounts  only  applied  to  certain 
products  sold  to  that  customer. 
Torrington  states  that  this  makes  the 
allocation  methodology  distortive  and 
open  to  potential  manipulation. 

Citing  to  The  Torrington  Company  v. 
United  States,  82  F.3d  1039.  1047-1051 
(Fed.  Cir.  1996)  [Torrington).  Torrington 
states  that  the  Court  made  a  distinction 
between  direct  and  indirect  expenses 
and  rejected  a  contention  that  the 
former  could  be  allocated  in  a  manner 
suitable  for  the  latter,  i.e.,  allocated  to 
sales  not  directly  affected.  Torrington 
states  that  NTN's  allocation  is  clearly 
inconsistent  with  this  decision. 

NTN  states  the  Department  properly 
accepted  these  discounts  in  the 
preliminary  results,  and  in  prior 
reviews,  and  that  Torrington  is  ignoring 
the  Depeutment's  prior  decisions  on  this 
issue.  NTN  states  further  that  the 
Department  verified  the  discount 
methodology  thoroughly  and  that  the 


Department  should  deny  Torrington 's 
request. 

Department's  Position:  We  agree  with 
NTN.  Contrary  to  petitioner's 
understanding  of  die  way  this  discount 
is  granted  and  allocated,  we  found  that 
NTN  granted  the  discount  on  a 
customer-and  product-category  basis    ^ 
(i.e..  by  customer  and  on  an 
antidumping  (AD)  order-specific  (i.e., 
BB.  CRB,  SPB)  basis),  as  well  as 
allocated  it  by  customer  on  an  AD  order- 
specific  basis  (BBs,  CRBs,  or  SPBs).  {See 
Verification  Report  dated  January  22, 
1998.  at  8  and  at  exhibit  13.)  During 
verification,  we  reviewed  numerous 
documents  which  NTN  uses  to  track 
this  type  of  discoimt  (on  an  order- 
specific  basis)  and  determined  that  NTN 
reported  this  discount  in  the  most 
feasible  manner  possible.  The  allocation 
was  AD  order-specific  (BBs.  CRBs.  or 
SPBs)  and  the  hearings  do  not  vary 
significantly  in  terms  of  value,  physical 
characteristics,  or  the  manner  in  which 
they  are  sold  such  that  the  results  of  the 
allocation  are  not  imreasonably 
inaccurate  or  distortive.  Therefore,  we 
find  this  methodology  to  be  acceptable. 

In  addition,  we  disagree  with 
Torrington 's  characterization  of  the 
Federal  Circuit's  decision  in  Torrington. 
Therein,  the  Court  held  that  the 
Department  could  not  make  an 
adjustment  for  post-sale  price 
adjustments  (PSPAs)  as  indirect  selling 
expenses  (under  the  exporter's  sales 
price-offset  regulation)  when  the  PSPAs 
were  related  directly  to  the  transactions 
in  question.  While  the  Court  held  that 
the  method  of  allocating  or  reporting  an 
expense  does  not  alter  the  relationship 
between  the  expense  and  the  related 
sales  [see  Torrington,  82  F.3d  at  1051), 
the  Court  did  not  indicate  that 
allocations  of  direct  expenses  were 
impermissible. 

Comment  2:  Torrington  argues  that 
the  Department  should  reject  two  types 
of  Nachi's  reported  rebates  because,  it 
alleges,  the  allocation  methodology 
Nachi  used  is  distortive.  (In  making  its 
argument,  Torrington  reUes  on  business 
proprietary  information  which  is  not 
susceptible  to  summary.) 

Nadii  contends  that  Torrington  has 
not  demonstrated  that  Nachi's  rebates 
are  distortive  and  that  the  Department 
has  accepted  its  rebate-allocation 
methodologies  in  prior  reviews.  Nachi 
contends  that,  because  the  Department 
verified  that  it  is  impossible  for  Nachi 
to  report  these  rebates  on  a  transaction- 
specific  basis  and  because  the  reporting 
method  that  it  has  employed  is  the  best 
alternative  given  its  particular  method 
of  keeping  records,  the  Department 
should  allow  these  rebates  in  the  final 
results  of  reviews. 
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Department's  Position:  We  disagree 
with  Torrington.  We  find  that  Nachi 
acted  to  the  best  of  its  ability  in 
reporting  both  types  of  rebates  with 
which  Torrington  takes  issue  and  that 
Nachi 's  allocation  methodology  was 
reasonable.  In  addition,  there  is  no 
information  on  the  record  which 
indicates  that  the  bearings  included  in 
Nachi's  allocations  vary  significantly  in 
terms  of  value,  physical  characteristics, 
or  the  manner  in  which  sold,  such  that 
Nachi's  allocations  would  result  in 
unreasonably  inaccurate  or  distortive 
allocations. 

With  regard  to  rebate  3,  the  first  of  the 
two  rebates  in  question,  we  find  that 
Nachi  reported  this  rebate  on  the  most 
specific  basis  feasible,  considering  its 
particular  method  of  recordkeeping. 
Nothing  on  the  record  indicates  that 
only  certain  types  of  bearings  are  subject 
to  the  rebate.  Nachi's  response  indicates 
that  it  calculated  the  rebate  on  an 
invoice-specific  basis  (Nachi  generates 
invoices  on  a  monthly  basis  in  the  home 
market).  We  determine  that  Nachi's 
statement  that  the  rebate  is  based  on 
"the  bearings  covered  by  the  claim 
submitted  by  the  customer"  refers  to  the 
bearings  covered  by  a  specific  invoice 
and  not  a  limited  set  of  bearings.  See 
Nachi's  Section  B  response,  dated 
September  5, 1997,  at  page  B-2  of 
Exhibit  B/ 18.1.  We  found  nothing  at 
verification  to  contradict  this  statement. 
See  Verification  Report,  dated  January 
26, 1998.  Therefore,  we  conclude  that, 
by  allocating  the  rebate  over  the  sales  of 
each  invoice  to  which  the  rebate  was 
applicable,  Nachi  reported  rebate  3  as 
accurately  as  possible. 

With  regard  to  rebate  5,  we  determine 
that  Nachi  reported  this  rebate  as 
specifically  as  is  feasible,  given  the 
records  Nachi  keeps  in  its  normal 
course  of  business.  Nachi  reported  that 
it  "pays  (this  rebate)  on  a  customer- 
specific  basis  for  eligible  products  only 
and  has  allocated  and  reported  rebates 
to  the  Department  on  the  same  basis." 
See  Nachi's  Section  B  response  dated 
September  9, 1998,  at  page  B-1  of 
Exhibit  B/18.1.  Nachi  also  noted  in  its 
Supplemental  Response  dated 
November  10,  1998,  at  page  14  that, 
"because  it  is  not  possible  (for  Nachi)  to 
tie  the  payment  of  a  rebate  paid  several 
months  after  a  sale,  Nachi  allocated  the 
payment  each  month  on  as  specific  a 
basis  as  possible."  Again,  we  found 
nothing  at  verification  that  contradicts 
these  statements.  See  the  Verification 
Report  for  Nachi,  dated  January  26, 
1998.  Therefore,  because  we  determine 
that  Nachi  acted  to  the  best  of  its  ability 
and  that  its  allocation  methodology  for 
these  rebates  is  reasonable,  we  have 


adjusted  normal  value  for  these  rebates 
for  these  final  results. 

Comment  3:  Torrington  contends  that 
the  Department  should  reject  SKF 
Germany's  claim  for  adjustments  in 
connection  with  its  support  rebate 
because  SKF  Germany  applied  the 
rebate  to  all  sales  of  any  distributor  who 
qualified  for  this  type  of  rebate. 
Torrington  argues  that,  in  addition.  SKF 
Germany  has  granted  rebates  to 
distributors  for  non-subject 
merchandise.  Torrington  states  that, 
because  the  rebate  is  allocated  over  all 
sales  to  a  given  distributor  and  not  on 
a  transaction-specific  basis,  the 
allocation  is  not  reflective  of  how  the 
rebate  was  incurred  and.  thus,  distorts 
the  dumping  margins.  The  petitioner 
states  that,  because  it  does  not  have 
access  to  the  information  that  would 
enable  it  to  demonstrate  such 
distortions,  the  respondent  should  bear 
the  burden  of  proving  that  the  reporting 
of  its  support  rebate  is  not  distortive. 

SKF  Germany  rebuts  Torrington's 
argument  that  it  has  employed  a 
distortive  methodology  for  reporting  the 
support  rebate.  It  states  that  it  reported 
this  rebate  for  each  customer  which 
received  the  rebate.  SKF  Germany 
explains  that  the  rebate  applied  to  the 
aggregate  sales  of  a  particular  customer 
and  that  it  reported  the  rebate  by 
customer  number.  SKF  Germany  argues 
that,  by  allocating  the  support  rebate  to 
all  sales  to  each  of  the  particular 
customers  which  actually  received  the 
rebate,  SKF  Germany  reported  the  rebate 
in  the  manner  in  which  it  was  incurred. 
SKF  Germany  refutes  Torrington's 
argument  that  the  support  rebate 
includes  non-subject  merchandise  and 
points  to  the  Department's  verification 
report  which  indicates  that  the  rebate  is 
reasonable  and  allocated  in  a  non- 
distortive  manner.  SKF  Germany  states 
that  the  Department  has  accepted  its 
reporting  methodology  for  the  support 
rebate  in  the  two  previous  AFB 
administrative  reviews.  SKF  Germany 
states  that,  moreover,  the  GIT  has 
affirmed  SKF  Germany's  support  rebate 
as  a  direct  adjustment,  citing  INA 
Walzlager  Schaeffler  KG  et  al.  v.  United 
States,  957  F.  Supp.  251,  269  (GIT 
1997). 

Department's  Position:  We  disagree 
with  Torrington.  As  in  AFBs  7,  we  have 
not  found  SKF  Germany's  allocation 
methodologies  to  be  unreasonably 
distortive.  Because  SKF  Germany  grants 
the  support  rebates  to  distributors/ 
dealers  on  the  basis  of  their  overall  sales 
to  the  particular  distributor/dealer.  SKF 
Germany  can  not  report  this  rebate  on 
a  transaction-specific  basis.  We 
examined  SKF  Germany's  home-market 
support  rebates  in  detail  at  verification 


and  found  that,  although  SKF  Germany 
calculates  this  rebate  on  a  customer- 
specific  basis,  "we  found  no  evidence  of 
distortion  in  the  data  that  we  reviewed," 
a  point  which  Torrington  has 
acknowledged.  Furthermore,  we  verified 
the  acciuacy  of  the  claim  of  payments. 
There  is  no  information  on  the  record 
which  indicates  that  the  bearings 
included  in  SKF  Germany's  allocation 
vary  significantly  in  terms  of  value, 
physical  characteristics,  or  the  manner 
in  which  they  are  sold  such  that  SKF 
Germany's  allocations  would  result  in 
unreasonably  inaccurate  or  distortive 
allocations.  Moreover,  we  find  that  SKF 
Germany  reported  these  rebates  on  as 
specific  a  basis  as  possible.  For  these 
reasons,  we  have  adjusted  for  SKF 
Germany's  support  rebates.  See  AFBs  7 
at  54052-53  for  a  further  discussion  on 
the  Department's  position  regarding  this 
issue. 

Comment  4:  Torrington  argues  that 
the  Department  should  deny  certain 
home-market  rebates  claimed  by  Koyo. 
The  petitioner  contends  that,  instead  of 
identifying  the  sales  to  a  certain 
distributor  and  reporting  the  rebate  for 
these  sales  only,  Koyo  allocated  this 
substantial  rebate  across  all  sales  to  the 
distributor. 

In  rebuttal,  Koyo  argues  that  it 
reported  its  rebate  expenses  in  these 
reviews  in  the  same  manner  as  it  has  in 
past  reviews  and  that  the  Department 
has  verified  and  accepted  the  claimed 
expense  repeatedly.  Koyo  contends 
further  that,  during  the  FOR.  it  did  not 
have  the  capability  in  its  computerized 
recordkeeping  system  to  distinguish 
between  sales  of  bearings  to  this 
distributor  for  a  specific  application 
covered  by  the  rebate  and  sales  to  the 
same  distributor  of  these  bearing  models 
that,  although  suitable  for  the  specific 
application  for  which  the  rebate  was 
intended,  were  sold  for  different 
applications  that  were  not  covered  by 
the  rebate.  Koyo  admits  that  its  rebate- 
allocation  methodology  adjusts  sales 
prices  for  some  sales  to  this  distributor 
for  which  rebates  were  not  actually 
granted,  but  it  concludes  that  its 
methodology  is,  nonetheless,  not 
distortive  overall.  Koyo  states  that  the 
determination  of  whether  an  allocation 
is  distortive  is  not  dependent  on 
whether  the  allocation  pool  included 
merchandise  for  which  the  expense  was 
not  originally  incurred,  the  degree  to 
which  the  allocated  adjustment 
exceeded  any  arbitrary  benchmark,  nor 
the  difference  between  the  allocated 
adjustment  and  the  actual  adjustment 
associated  with  any  individual 
transaction.  Instead,  Koyo  argues  that 
the  Department's  test  of  whether  an 
allocation  is  distortive  is  whether  the 
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merchandise  for  which  the  adjustment 
was  actually  granted  is  different  from 
the  merchandise  over  which  the 
adjustment  was  allocated  in  terms  of 
value,  physical  characteristics,  and  the 
manner  in  which  it  was  sold.  Koyo 
contends  that,  in  this  case,  it  was  not. 
Finally,  Koyo  argues  that,  before 
accepting  an  allocated  rebate 
adjustment,  the  Department  determines 
whether  the  respondent  acted  to  the  best 
of  its  ability  in  reporting  these 
adjustments. 

Depcrtment's  Position:  We  disagree 
with  Torrington.  For  these  final  results 
we  have  accepted  claims  for  rebates  as 
direct  adjustments  to  price  if  we 
determined  that  the  respondent,  in 
reporting  these  adjustments,  acted  to  the 
best  of  its  ability  and  that  its  reporting 
methodology  was  not  unreasonably 
distortive.  While  we  recognize  that  there 
are  differences  in  bearings,  we  have 
found  no  support  for  the  proposition 
that  the  bearings  included  in  Koyo's 
allocation  vary  significantly  in  terms  of 
value,  physical  characteristics,  or  the 
manner  in  which  they  are  sold  such  that 
Koyo's  allocation  would  result  in  an 
unreasonably  inaccurate  or  distortive 
allocation.  Thus,  since  Koyo  has 
reported  this  rebate  on  as  specific  a 
basis  as  possible,  we  have  made  a  direct 
adjustment  to  home-market  price  for 
Koyo's  rebates. 

Comment  5:  Torrington  argues  that 
the  Department  should  disallow  NSK's 
reported  negative  post-sale  billing 
adjustments  because  NSK  has  not 
demonstrated  that  these  price 
adjustments  were  contemplated  at  the 
time  of  sale  or  that  they  are  part  of 
NSK's  normal  business  practice. 

NSK  contends  that  Torrington  is 
incorrect  when  it  argues  that,  in  order 
for  NSK  to  claim  a  negative  billing 
adjustment,  its  customer  must  have 
known  at  the  time  of  sale  that  there 
would  be  a  downward  adjustment  to 
price.  Citing  the  preamble  to  new 
regulations.  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27295  (new  regulations)  at  27344,  NSK 
contends  that  the  Department  rejected 
the  request  of  certain  parties  that  the 
Department  adopt  such  a  requirement. 

Department's  Position:  We  disagree 
with  Torrington.  The  new  regulations,  at 
19  CFR  351.401(c).  state  that  the 
Department  "(i)n  calculating  export 
price,  constructed  export  price,  and 
normal  value  (where  normal  value  is 
based  on  price)  •  *  •  will  use  a  price 
that  is  net  of  any  price  adjustment,  as 
defined  in  section  351.102(b),  that  is 
reasonably  attributable  to  the  subject 
merchandise  or  the  foreign  like  product 
(whichever  is  applicable)."  Price 
adjustments  are  defined  in  the  new 


regulations  at  section  351.102(b)  as  "any 
change  in  the  price  charged  for  subject 
merchandise  or  the  foreign  like  product, 
such  as  discounts,  rebates  and  post-sale 
price  adjustments,  that  are  reflected  in 
the  purdiaser's  net  outlay."  While  the 
Department  stated  in  the  preamble  at 
27344  that  respondents  should  not  be 
"allowed  to  eliminate  dimiping  margins 
by  providing  price  adjustments  "after  the 
fact,' "  there  is  no  evidence  on  the 
record  in  these  reviews  that 
demonstrates  or  even  suggests  that  this 
is  happening.  Finally,  generally 
speaking,  there  is  nothing  unusual  about 
PSFAs  in  this  industry  and,  specifically, 
there  is  nothing  on  the  record  to  suggest 
that  NSK  manipulated  these 
adjustments.  Accordingly,  we  have 
granted  NSK  this  adjustment. 

Comment  6:  Torrington  argues  that 
the  Department  should  disallow  NSK's 
reported  negative  lump-sum  billing 
adjustments  because  NSK  has  not 
demonstrated  that  these  price 
adjustments  were  contemplated  at  the 
time  of  sales  or  that  they  are  part  of 
NSK's  normal  business  practice. 
Torrington  contends  further,  citing 
Torrington,  that,  because  these  billing 
adjustments  are  allocated  on  a 
customer-specific  basis  and,  as  a  result, 
applied  to  sales  on  which  they  were  not 
actually  incurred,  the  Department 
should  deny  the  adjustment. 

NSK  contends  that  it  documented  its 
entitlement  to  this  adjustment  fully. 
NSK  also  asserts  that  this  issue  has  been 
raised  by  Torrington  in  previous 
reviews  and  that  the  Department  has 
rejected  Torrington's  argument  in  those 
reviews. 

Department's  Position:  We  disagree 
with  Torrington.  With  regard  to  the 
contention  that  the  lump-sum  billing 
adjustments  were  not  contemplated  at 
the  time  of  sale,  see  our  position  in 
response  to  Comment  5  of  this  section, 
above.  With  regard  to  the  fact  that  NSK 
allocated  these  adjustments,  we  note 
that  our  new  regulations  at  19  CFR 
351.401(g)(1)  direct  that  we  "may 
consider  allocated  expenses  and  price 
adjustments  when  transaction-specific 
reporting  is  not  feasible,  provided  (we 
are)  satisfied  that  the  allocation  method 
used  does  not  cause  inaccuracies  or 
distortions."  Although  NSK  allocated 
lump-sum  price  adjustments  on  a 
customer-specific  basis,  we  determine 
that  NSK  acted  to  the  best  of  its  ability 
in  reporting  this  information  when  it 
used  customer-specific  allocations. 

Our  review  of  the  information  which 
NSK  submitted  indicates  that,  given  the 
lump-sum  nature  of  this  adjustment,  the 
fact  that  NSK's  records  do  not  readily 
identify  a  discrete  group  of  sales  to 
which  each  rebate  pertains,  and  the 


extremely  large  number  of  sales  NSK 
made  during  the  FOR,  it  is  not  feasible 
for  NSK  to  report  this  adjustment  on  a 
more  specific  basis.  Furthermore,  there 
is  no  information  on  the  record  which 
indicates  that  the  bearings  included  in 
NSK's  allocation  vary  significantly  in 
terms  of  value,  physical  characteristics, 
or  the  manner  in  which  they  are  sold 
such  that  NSK's  allocations  would 
result  in  unreasonably  inaccurate  or 
distortive  allocations.  Therefore,  we 
have  adjusted  normal  value  for  NSK's 
reported  negative  lump-sum  billing 
adjustments. 

Comment  7:  Torrington  argues  that 
the  Department  should  reject  SKF 
Germany's  home-market  billing 
adjustment  2  and,  accordingly,  deny  all 
related  downward  adjustments. 
Torrington  contends  that  SKF  Germany 
claimed  downward  adjustments  for 
transactions  for  which  none  were 
warranted  because  SKF  Germany 
allocated  the  adjustment  over  all 
transactions  with  a  given  SKF  Germany 
customer.  By  not  reporting  this 
adjustment  on  a  transaction-specific 
basis,  Torrington  claims  that  SKF 
Germany  has  distorted  the  home-market 
price  of  particular  models.  Torrington 
also  argues  that  the  Department  should 
deny  billing  adjustment  2  because 
double-counting  may  have  occurred  for 
those  transactions  for  which  SKF 
Germany  reported  both  billing 
adjustment  1  and  billing  adjustment  2 
and  that  SKF  Germany  has  failed  to 
demonstrate  that  double-counting  did 
not  occur.  Torrington  acknowledges  that 
the  Department  accepted  SKF 
Germany's  reported  home-market  billing 
adjustment  2  in  AFBs  7,  but  states  that 
the  Department's  decision  to  do  so  was 
contrary  to  the  Court  of  Appeals,  for  the 
Federal  Circuit  (CAFC)  decision  in 
Fujitsu  General  Ltd.  v.  United  States.  88 
F.3d  1034,  1040  (Fed.  Circ.  1996) 
(Fujitsu).  Torrington  posits  that  the 
De{>artment  should  deny  only  SKF 
Germany's  reported  downward 
adjustments  associated  with  billing 
adjustment  2  as  it  has  done  in  previous 
AFB  administrative  reviews. 

SKF  Germany  rebuts  Torrington's 
argument  that  its  reporting  methodology 
for  home-market  billing  adjustment  2  is 
distortive.  SKF  Germany  argues  that  the 
Department  has  verified  and  accepted 
both  the  manner  in  which  its  billing 
adjustment  2  is  recorded  in  its  normal 
course  of  business  and  the  manner  in 
which  it  was  reported  to  the  Department 
in  the  1994/95,  1995/96,  and  current 
AFB  administrative  reviews.  SKF 
Germany  also  refutes  Torrington's  claim 
that  double-counting  may  have  occured 
because,  for  some  sales  transactions, 
both  billing  adjustment  1  and  biUing 
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adjustment  2  were  reported.  SKF 
Germany  contends  that  the  underlying 
purposes  of  these  two  adjustments  are 
distinct  from  one  another  and,  as  such, 
the  adjustments  are  not  mutually 
exclusive.  SKF  Germany  also  refutes 
Torrington's  assertion  that  the  only 
adjustments  that  should  be  disallowed 
are  downward  adjustments. 

Department's  Position:  We  disagree 
with  the  petitioner.  We  examined  this 
expense  closely  at  verification  and 
found  that  the  calculation  of  this 
adjustment  was  not  unreasonably 
distortive.  In  particular,  there  is  no 
information  on  the  record  which 
indicates  that  the  bearings  included  in 
SKF  Germany's  allocation  vary 
significantly  in  terms  of  value,  physical 
characteristics,  or  the  manner  in  which 
they  are  sold  such  that  SKF  Germany's 
allocations  would  result  in 
unreasonably  inaccurate  or  distortive 
allocations.  We  also  found  that  SKF 
Germany  has  used  the  most  specific 
reporting  methodology  possible  by 
calculating  an  individual  adjustment 
factor  for  each  customer  based  on  SKF 
Germany's  annual  sales  of  bearings  to 
that  customer.  SKF  Germany  then  used 
this  factor  to  calculate  each  specific 
adjustment.  See  Verification  Report, 
December  12. 1997.  p.  6-7.  In  addition, 
we  verified  that  billing  adjustments  1 
and  2  are  separate  billing  adjustments, 
with  different  underlying  purposes. 
Accordingly,  we  have  determined  that 
SKF  Germany  has  allocated  billing 
adjustment  2  in  the  most  specific 
manner  possible  and  this  allocation  is 
not  unreasonably  distortive.  Therefore, 
we  have  granted  this  adjustment  for 
these  reviews. 

We  also  disagree  with  Torrington's 
statement  that  our  acceptance  of  SKF 
Germany's  billing  adjustment  2  is 
inconsistent  with  the  CAFC's  decision 
in  Fujitsu.  In  Fujitsu,  the  CAFC  upheld 
the  Department's  rejection  of  a 
respondent's  claim  regarding  start-up 
costs  because  the  respondent  had  failed 
to  meet  its  burden  of  proof.  In  this  case, 
SKF  Germany  has  provided  sufficient 
information  such  that  the  Department 
was  able  to  and  has  determined  that 
SKF  Germany  is  entitled  to  a  price 
adjustment  for  billing  adjustment  2. 

Comment  8:  Torrington  argues  that 
the  Department  should  deny  all  of 
Koyo's  downward  billing  adjustments 
because  they  were  not  truly  billing 
adjustments  and,  in  some  cases,  were 
not  reported  correctly.  The  petitioner 
argues  that  the  Department  should  only 
accept  billing  adjustments  if  they  reflect 
agreements  made  prior  to  the  sale  or  if 
they  reflect  normal  business  practices. 
Specifically,  Torrington  asserts  that  the 
Department  should  reject  billing 


adjustments  1  and  2  because  both 
include  a  "substantial  number"  of 
downward  adjustments  and  because 
both  offer  a  potential  for  manipulation 
associated  with  PSPAs.  In  addition,  the 
petitioner  contends  that  billing 
adjustment  2  is  distortive  because  it 
includes  adjustments  which  Koyo 
granted  on  a  model-specific  basis  but 
allocated  over  all  sales  to  the  customer 
involved,  as  well  as  lump-sum 
adjustments  granted  on  a  customer- 
specific  basis,  with  the  end  result  that 
adjustments  are  made  to  transactions  for 
which  no  adjustment  actually  applied. 
Torrington  argues  that  Koyo  has  the 
burden  of  justifying  any  downward 
adjustment  to  normal  value  and  that  this 
requires  the  company  to  present 
concrete  evidence  demonstrating 
distortion  is  not  likely,  given  the  nature 
of  each  adjustment,  each  customer,  and 
each  sale. 

In  rebuttal.  Koyo  argues  that  the 
Department  should  reject  Torrington's 
arguments  in  these  reviews  as  it  has 
done  in  the  past  two  AFB  reviews.  Koyo 
contends  that,  given  that  there  is  a 
complete  absence  of  evidence  that  Koyo 
has  been  manipulating  price 
adjustments,  the  Department  should 
accept  them  as  reported.  Koyo  states 
that  it  reported  three  general  types  of 
price  adjustments  in  its  questionnaire 
response:  (1)  adjustments  made  to 
preliminary  prices  where  a  pricing 
agreement  did  not  previously  exist;  (2) 
adjustments  made  due  to  the 
renegotiation  of  existing  price 
agreements  (e.g.,  to  correct  for  Koyo's 
continued  shipment  of  merchandise  to  a 
customer  under  the  terms  of  an  expired 
contract  while  price  negotiations 
continued);  and  (3)  lump-sum 
adjustments  negotiated  between  Koyo 
and  its  customers  without  reference  to 
the  model-specific  selling  prices  and 
other  adjustments  negotiated  on  a  case- 
by-case  basis.  Koyo  contends  that  each 
of  these  types  of  adjustments  is  a 
"normal  business  practice"  for  Koyo. 
Koyo  argues  further  that,  although  the 
Department,  under  the  pre-URAA 
antidumping  law.  rejected  some  of 
Koyo's  PSPAs  in  some  administrative 
reviews,  it  did  so  because  of  objections 
to  the  allocation  methodology  Koyo 
used,  never  because  of  any  doubt  as  to 
the  validity  of  the  underlying  post-sale 
commercial  activities.  Koyo  states  that, 
for  billing  adjustment  1,  it  matched 
debit  and  credit  memos  to  the  relevant 
sales  and  claimed  the  adjustment  on  a 
transaction-specific  basis.  In  refuting 
Torrington's  argxmient  that  Koyo's 
customer-specific  billing  adjustments 
reported  under  billing  adjustment  2  are 
distortive,  Koyo  argues  that  requiring 


the  precise  assignment  of  adjustments  to 
sales  would  in  effect  prohibit  the  use  of 
allocations.  Koyo  argues  that  this  is 
contrary  to  Congressional  intent,  as 
expressed  in  the  URAA,  and  the  express 
provisions  of  the  Department's  recently 
enacted  antidumping  regulations. 

Department's  Position:  With  respect 
to  both  billing  adjustments,  our 
examination  of  the  record  leads  us  to 
conclude  that  both  rebates  are  part  of 
Koyo's  long-term  business  practices  and 
there  is  no  information  on  the  record 
that  Koyo  attempted  to  manipulate  its 
downward  price  adjustments  for  the 
purpose  of  lowering  or  eliminating  its 
dumping  margin.  Koyo  incurs  and 
reports  the  first  billing  adjustment  on  a 
transaction-specific  basis  and  therefore 
this  adjustment  does  not  involve  any 
type  of  allocation.  Accordingly,  each 
adjustment  to  normal  value  reflects  an 
actual  billing  adjustment.  With  respect 
to  the  second  billing  adjustment,  we 
have  determined  that  Koyo  has  reported 
it  to  the  best  of  its  ability.  We  have 
based  our  determination  on  the  fact  that 
this  PSPA  is  comprised  of  two  types  of 
adjustments,  including  both  lump-sum 
adjustments  negotiated  with  customers 
without  reference  to  model-specific 
prices  and  also  adjustments  granted  on 
a  model-specific  basis,  but  which  Koyo 
records  in  its  computer  system  on  a 
customer-specific  basis  only.  Given  the 
large  number  of  sales  involved,  it  is  not 
feasible  to  report  this  on  a  more  specific 
basis.  See  AFBs  7  at  54050-51. 
Moreover,  there  is  no  information  on  the 
record  which  indicates  that  the  bearings 
included  in  Koyo's  allocation  vary 
significantly  in  terms  of  value,  physical 
characteristics,  or  the  manner  in  which 
they  are  sold  such  that  Koyo's 
allocations  would  result  in 
unreasonably  inaccurate  or  distortive 
allocations.  Therefore,  we  have  allowed 
Koyo's  lump-sum  adjustments  as  direct 
adjustments  to  normal  value. 

2.  Qrcumstance-of-Sale  Adjustments 

2.A.  Credit  Expense.  Comment: 
Torrington  argues  that  the  Department 
should  reject  the  credit  expense  " 
adjustment  ^4MB/Pelmec  claimed  on  its 
home-market  sales.  Although  NMB/ 
Pelmec  alleges  that  it  used  the 
borrowing  experience  of  its  affiliate. 
Minebea  Technologies  Pte..  Ltd.  (MTL). 
Torrington  asserts  that  the  actual 
interest  rates  NfMB/Pelmec  used  to 
calculate  home-market  credit  expenses 
are  unsupported  by  evidence  on  the 
record.  Torrington  notes  first  that  NMB/ 
Pelmec  miscalculated  the  short-term 
interest  rate  of  MTL  (the  exact  nature  of 
this  alleged  miscalculation  can  not  be 
described  here  due  to  its  proprietary 
nature — see  Analysis  Memorandum 
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dated  May  19, 1998).  Torrington  then 
points  to  NMB/Pelmec's  financial 
statements  and  the  interest  rates  for 
NMB/Pelmec's  parent  company, 
Minebea  Group,  as  an  example  of  the 
inconsistent  reporting.  Furthermore, 
Torrington  asserts  that  the  rate  NMB/ 
Pelmec  used  for  calculating  home- 
market  credit  expenses  (i.e.,  MTL's 
short-term  interest  rate)  is  also 
inconsistent  with  the  rate  it  used  to 
calculate  inventory  carrying  costs. 

NfMB/Pelmec  responds  that  it 
calculated  its  average  short-term  interest 
rate  for  the  POR  by  dividing  MTL's 
average  monthly  interest  expenses  by  its 
average  outstanding  end-of-month  loan 
balances  wrhich.  NMB/Pelmec  contends, 
is  a  routinely  accepted  formula  to  derive 
interest  rates  in  antidumping 
proceedings.  NMB/Pelmec  cites  Steel 
Wire  Rope  from  the  Republic  of  Korea, 
61  FR  55965,  55969  (October  30, 1996), 
and  Foam  Extruded  PVC  and 
Polystyrene  Framing  Stock  from  the 
United  Kingdom.  61  FR  51411,  51420- 
21  (October  2,  1996),  to  support  its 
statement.  NMB/Pelmec  argues  that 
Torrington  has  not  provided  any 
supporting  evidence  demonstrating  that 
the  Department  should  disregard  this 
methodology.  Moreover,  NMB/Pelmec 
notes,  the  Department  verified  the 
home-market  credit  calculations  in  prior 
reviews.  NMB/Pelmec  argues  that 
Torrington's  reference  to  Minebea 
Group's  rates  is  irrelevant  since  MTL 
holds  the  receivables  in  the  home 
market  and  other  Minebea  Group 
companies  do  not.  Furthermore,  NMB/ 
Pelmec  argues  that,  during  the  time  that 
the  merchandise  remains  in  inventory  at 
the  factory  (Stage  1),  it  is  being  held  by 
NMB/Pelmec  and,  therefore,  it  is 
appropriate  to  use  NMB/Pelmec's  rate  to 
calculate  inventory  carrying  costs  (as 
opposed  to  MTL's  rate). 

Department's  Position:  Although  we 
agree  with  NMB/Pelmec  that  its  use  of 
MTL's  interest  rates  is  appropriate  for 
calculating  home-market  credit 
expenses,  we  also  agree  with  Torrington 
that  there  was  a  miscalculation  in  NMB/ 
Pelmec's  methodology  for  deriving  its 
average  short-term  interest  rate. 
Therefore,  we  have  corrected  this  error 
for  these  final  results  [see  Analysis 
Memo  dated  May  19. 1998). 
Furthermore,  we  agree  vdth  the 
respondent  that  the  use  of  NMB/ 
Pelmec's  interest  rate  is  appropriate  for 
the  calculation  of  inventory  carrying 
costs  for  Stage  1  because  NMB/Pelmec 
incurs  this  cost.  Where  there  are 
differences  in  the  circumstances,  such 
as  how  NMB/Pehnec  incurs  inventory 
carrying  costs  as  opposed  to  its  short- 
term  interest  expenses,  different 
applications  are  appropriate,  supported 


by  evidence  on  the  record.  Therefore, 
with  the  correction  noted  above,  we 
have  accepted  NMB/Pelmec's  credit 
expenses  and  inventory  carrying  costs. 

2.B.  Other  Direct  Selling  Expenses. 
Comment:  Torrington  argues  that  the 
Department  should  reject  NSK-RHP's 
claim  for  a  direct  adjustment  for  other 
direct  selling  expenses.  Torrington 
maintains  that  NSK-RHP  has  not  showm 
that  these  expenses  are  direct  expenses 
and  that  these  expenses  include  the  cost 
of  salaries.  Torrington  argues  further 
that  the  Department  should  reject  an 
adjustment  for  direct  expenses  allocated 
across  all  reported  sales  rather  than  to 
those  sales  where  the  expense  was 
actually  incurred.  In  addition, 
Torrington  argues,  the  respondents  must 
substantiate  that  more  accurate 
reporting  is  not  feasible  and  that  the 
allocation  does  not  cause  unreasonable 
inaccuracies  or  distortions.  Torrington 
concludes  that  NSK-RHP  should  have 
reported  its  expenses  on  a  sale-specific 
basis  in  accordance  with  Torrington. 
NSK-RHP  responds  that,  since  the 
Department's  verification  in  these 
reviews  uncovered  no  evidence 
suggesting  evasive  reporting  by  NSK- 
RHP,  the  Department  should  continue  to 
deduct  other  direct  selling  expenses 
from  normal  vakie  as  it  did  in  AFBs  6 
and  AFBs  7.  NSK-RHP  also  maintains 
that  it  incurred  the  expense  on  a  sale- 
by-sale  basis.  NSK-RHP  argues  that  it 
reported,  in  separate  direct  cost  centers 
for  its  channels  of  distribution,  expenses 
associated  with  selling  activities  related 
to  particular  customers.  NSK-RHP 
contends  that,  since  it  was  not  feasible 
to  report  these  expenses  on  a  more 
specific  basis  due  to  its  accounting 
system,  it  acted  to  the  best  of  its  ability 
and  allocated  the  costs  in  a  manner  that 
did  not  cause  unreasonable  inacciu^cies 
or  distortions. 

Department's  Position:  We  agree  with 
Torrington.  The  expenses  which  NSK- 
RHP  claims  are  "other  direct  selling 
expenses"  are  the  type  of  expenses 
which  we  normally  do  not  categorize  as 
sale-specific  expenses  and,  in  the 
absence  of  the  sale,  such  expenses 
would  be  incurred.  NSK-RHP  includes 
salaries  as  an  other  direct  selling 
expense;  however,  we  normally 
categorize  the  costs  of  salaries  to 
employees  as  a  fixed,  indirect  expense. 
See  Department's  Questionnaire  at  1-5; 
Torrington  at  1050.  Moreover,  the  other 
expenses  which  NSK-RHP  claims  to  be 
other  direct  selling  expenses,  which  can 
not  be  described  here  due  to  their 
proprietary  nature,  also  do  not  vary 
depending  upon  whether  a  particular 
sale  occurs.  See  Analysis  Memorandum 
dated  May  20. 1998.  Therefore,  we  have 


treated  these  costs  as  indirect  selling 
expenses. 

Because  we  find  these  selling  costs  to 
be  indirect  in  nature,  we  need  not 
address  whether  NSK-RHP  allocated  its 
costs  in  an  unreasonably  inaccurate  or 
distortive  manner.  The  fact  that  NSK- 
RHP  allocated  this  expense  did  not 
enter  into  our  decision  to  treat  it  as  an 
indirect  selling  expense.  We  note 
further  that  Torrington  addresses  the 
allocation  of  direct,  rather  than  indirect 
expenses,  and  thus  this  argument  is 
inapplicable  here. 

Finally,  neither  our  treatment  in 
previous  reviews  of  these  expenses  as 
direct  nor  our  verification  of  U.S. 
expenses  precludes  the  current  finding. 
Furthermore,  the  issue  is  not  whether 
evidence  has  been  uncovered  suggesting 
evasive  reporting.  Rather,  the  burden  is 
on  the  respondent  to  demonstrate  that 
the  expenses  are  direct,  as  claimed.  In 
this  case,  the  evidence  indicates  that  the 
expenses  are  indirect  in  nature. 
2.C.  Indirect  Selling  Expenses. 
Comment:  NTN  states  that  the 
Department  should  use  its  indirect 
selling  expenses  as  reported  by  level  of 
trade  instead  of  allocating  them  on  an 
aggregate  basis.  NTN  states  further  that 
the  Department  provides  no  explanation 
in  its  preliminary  results  as  to  its 
rationale  for  recalculating  this  expense. 
Finally.  NTN  states  that  the  adjustment 
is  particularly  inappropriate  because  it 
combines  NTN's  selling  expenses  with 
those  of  an  affiliate. 

Torrington  contends  that,  since  the 
Department  refused  to  find  the 
relationship  between  home-market 
levels  of  trade  and  home-market  indirect 
selling  expenses  self  evident  in  AFBs  7, 
the  burden  of  proof  was  on  NTN  to 
provide  such  evidence.  Torrington 
states  that,  because  NTN  showed  no 
relationship  between  the  home-market 
levels  of  trade  and  indirect  expenses 
incurred,  the  Department  should  affirm 
its  preliminary  results. 

Department  Position:  We  agree  with 
Torrington.  The  method  that  NTN  used 
to  allocate  its  indirect  selling  expenses 
does  not  bear  any  relationship  to  the 
manner  in  which  NTN  incurs  the 
expenses  in  question,  thereby  leading  to 
distorted  allocations  (see  AFBS  3  at 
39750).  Therefore,  we  have  allocated 
fsTTN's  home-market  indirect  selling 
expenses  over  the  total  sales  values, 
without  regard  to  levels  of  trade. 

3.  Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  normal  value 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  as  the  EP  or 
CEP  transaction.  The  normal-value  level 
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of  trade  is  that  of  the  starting-price  sales 
in  the  comparison  market  or.  when 
normal  value  is  based  on  CV,  that  of  the 
sales  from  which  we  derive  selling, 
general,  and  administrative  (SG&A) 
expenses  and  profit.  For  EP,  the  U.S. 
level  of  trade  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  normal-value 
sales  are  at  a  different  level  of  trade  than 
EP  or  CEP.  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade,  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  normal 
value  is  based  and  comparison-market 
sales  at  the  level  of  trade  of  the  export 
transaction,  we  make  an  level-of-trade 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  Finally,  for  CEP  sales,  if  the 
normal-value  level  is  more  remote  from 
the  factory  than  the  CEP- level  and  there 
is  no  basis  for  determining  whether  the 
difference  in  the  levels  between  normal 
value  and  CEP  affects  price 
comparability,  we  adjust  normal  value 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731  (November  19,  1997). 

As  in  the  preliminary  results,  where 
we  established  that  the  comparison 
sales  were  made  at  a  different  level  of 
trade  than  the  sales  to  the  United  States, 
we  made  a  level-of-trade  adjustment  if 
we  were  able  to  determine  that  the 
differences  in  levels  of  trade  affected 
price  comparability.  We  determined  the 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  the  comparison  market.  Any 
price  effect  must  be  manifested  in  a 
pattern  of  consistent  price  differences 
between  foreign-market  sales  used  for 
comparison  and  foreign-market  sales  at 
the  level  of  trade  of  the  export 
transaction.  To  quantify  the  price 
differences,  we  calculated  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  used  the  average  difference  in 
net  prices  to  adjust  normal  value  when 
normal  value  is  based  on  a  level  of  trade 
different  from  that  of  the  export  sale.  If 
there  was  a  pattern  of  no  price 
differences,  the  differences  in  levels  of 
trade  did  not  have  a  price  effect  and, 
therefore,  no  adjustment  was  necessary. 


We  were  able  to  quantify  such  price 
differences  and  make  a  level-of-trade 
adjustment  for  certain  comparisons 
involving  EP  sales,  in  accordance  with 
section  773(a)(7)(A).  For  such  sales,  the 
same  level  of  trade  as  that  of  the  U.S. 
sales  existed  iivthe  comparison  market 
but  we  could  only  match  the  U.S.  sale 
to  comparison-market  sales  at  a  different 
level  of  trade  because  there  were  no 
usable  sales  of  the  foreign  like  product 
at  the  same  level  of  trade.  Therefore,  we 
determined  whether  there  was  a  pattern 
of  consistent  price  differences  between 
these  different  levels  of  trade  in  the 
home  market.  We  made  this 
determination  by  comparing,  for  each 
model  sold  at  both  levels,  the  average 
net  price  of  sales  made  in  the  ordinary 
course  of  trade  at  the  two  levels  of  trade. 
If  the  average  prices  were  higher  at  one 
of  the  levels  of  trade  for  a 
preponderance  of  the  models,  we 
considered  this  to  demonstrate  a  pattern 
of  consistent  price  differences.  We  also 
considered  whether  the  average  prices 
were  higher  at  one  of  the  levels  of  trade 
for  a  preponderance  of  sales,  based  on 
the  quantities  of  each  model  sold,  in 
making  this  determination.  We  applied 
the  average  percentage  difference  to  the 
adjusted  normal  value  as  the  level-of- 
trade  adjustment. 

We  were  unable  to  qJantify  price 
differences  in  other  instances  involving 
comparisons  of  sales  made  at  different 
levels  of  trade.  First,  with  respect  to  CEP 
sales,  the  same  level  of  trade  as  that  of 
the  CEP  for  merchandise  under  review 
did  not  exist  in  the  comparison  market 
for  any  respondent  except  NMB/Pelmec. 
We  also  did  not  find  the  same  level  of 
trade  in  the  comparison  market  for  some 
EP  sales  of  merchandise  under  review. 
Therefore,  for  comparisons  involving 
these  sales,  we  could  not  determine 
whether  there  was  a  pattern  of 
consistent  price  differences  between  the 
levels  of  trade  based  on  respondents' 
home  market  sales  of  merchandise 
under  review. 

In  such  cases,  we  looked  to  alternative 
sources  of  information  in  accordance 
with  the  SAA.  The  SAA  provides  that 
"if  information  on  the  same  product  and 
company  is  not  available,  the  level-of- 
trade  adjustment  may  also  be  based  on 
sales  of  other  products  by  the  same 
company.  In  the  absence  of  any  sales, 
including  those  in  recent  time  periods, 
to  different  levels  of  trade  by  the 
exporter  or  producer  under 
investigation.  Commerce  may  further 
consider  the  selling  experience  of  other 
producers  in  the  foreign  market  for  the 
same  product  or  other  products."  See 
SAA  at  830.  Accordingly,  where 
necessary,  we  attempted  to  examine  the 
alternative  methods  for  calculating  a 


level-of-trade  adjustment.  In  these 
reviews,  however,  we  did  not  have 
information  that  would  allow  us  tc 
apply  these  alternative  methods  for 
companies  that,  unlike  NMB/Pelmec. 
did  not  have  a  home-market  level  of 
trade  equivalent  to  the  level  of  the  CEP. 

The  only  company  for  which  we 
made  a  level-of-trade  adjustment  for 
CEP  sales  in  these  final  results  was 
NMB/Pelmec.  However,  we  concluded 
that  it  would  be  inappropriate  to  apply 
the  level-of-trade  adjustment  we 
calculated  for  NMB/Pelmec  to  any  of  the 
other  respondents.  Because  no 
respondent  reported  sales  in  the  same 
market  as  NMB/Pelmec  (i.e.,  Singapore), 
we  have  not  used  NMB/Pelmec's  data  as 
the  basis  of  a  level-of-trade  adjustment 
for  any  other  respondents. 

In  tnose  situations  where  the  U.S. 
sales  were  EP  sales  and  we  were  unable 
to  quantify  a  level-of-trade  adjustment 
based  on  a  pattern  of  consistent  price 
differences,  the  statute  requires  no 
further  adjustments.  However,  with 
respect  to  CEP  sales  for  which  we  were 
unable  to  quantify  a  level-of-trade 
adjustment,  we  granted  a  CEP  offset 
where  the  home-market  sales  were  at  a 
more  advanced  level  of  trade  than  the 
sales  to  the  United  States,  in  accordance 
with  section  773(a)(7)(B)  of  the  Act. 
Comment  1 .  NSK  argues  that  the 
Department  should  make  a  level-of- 
trade  adjustment  when  CEP  sales  are 
matched  to  home-market  aftermarket 
sales.  NSK  contends  that  the 
Department  can  make  a  level-of-trade 
adjustment  on  the  basis  of  the  difference 
between  the  OEM  and  aftermarket  levels 
of  trade  in  the  home  market.  NSK 
asserts  that,  although  the  home-market 
OEM  sales  and  the  level  of  CEP  sales  are 
not  equivalent,  the  Department  is  not 
required  to  adjust  for  the  entire  amount 
of  the  difference  between  levels  of  trade 
when  making  a  level-of-trade 
adjustment  and  could  make  a  partial 
adjustment  instead.  NSK  contends  that 
the  level  of  home-market  OEM  sales  is 
closer  to  the  level  of  CEP  sales  than  is 
the  level  of  home-market  aftermarket 
sales  because  the  prices  for  home- 
market  OEM  sales  are  lower  than  the 
prices  for  home-market  aftermarket 
sales.  NSK  asserts  that  it  would  be 
appropriate,  therefore,  to  adjust  normal 
value  with  a  level-of-trade  adjustment 
based  on  the  difference  between  the 
home-market  levels  of  trade  whenever 
CEP  sales  are  compared  to  home-market 
aftermarket  sales. 

Torrington  states  that  the 
Department's  approach  to  level-of-trade 
adjustments  and  CEP  offsets  is 
extraordinarily  complex.  Torrington 
contends  that  NSK's  arguments  are 
incomplete  and  fail  to  address  the 
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complexities  of  the  Department's 
approach.  For  example,  Torrington 
argues,  NSK  fails  to  describe  how  the 
statutory  language  at  section  773(7)(A) 
"partly  due  to"  is  quantifiable  when 
customer  categories  define  level  of 
trade.  Torrington  states  that  the  fact  that 
the  CEP  level  of  trade  is  "closer  to  the 
factory"  than  any  other  home-market 
level  of  trade  is  not  in  itself  a 
controlling  factor  for  purposes  of 
quantifying  an  adjustment. 

Department's  Position:  We  disagree 
with  NSK.  We  may  make  level-of-trade 
adjustments  when  there  is  "any 
difference...  between  the  export  price  or 
constructed  export  price  and  the  normal 
value  that  is  shown  to  be  wholly  or 
partly  due  to  a  difference  in  the  level  of 
trade  between  the  export  price  or  the 
constructed  export  price  and  normal 
value."  See  section  773(a)(7)(A)  of  the 
Act.  We  find  no  explicit  authority  to 
make  a  level-of-trade  adjustment 
between  two  home-market  levels  of 
trade  where  neither  level  is  equivalent 
to  the  level  of  the  U.S.  sale.  See  AFBs 
7. 

Comment  2:  The  petitioner  alleges 
that,  based  on  the  record,  there  are 
considerable  differences  in  the  selling 
functions  NSK  and  SKF  Italy  perform 
for  EP  and  home-market  OEM  customers 
and  thus,  home-market  OEM  sales  are 
not  equivalent  to  EP  OEM  sales. 
Therefore,  Torrington  concludes, 
because  there  is  no  home-market  level 
of  trade  equivalent  to  the  level  of  EP 
sales,  there  is  no  basis  for  making  a 
level-of-trade  adjustment  to  normal 
value  for  EP  OEM  sales  when  the 
comparison  sales  were  made  to 
aftermarket  customers. 

NSK  contends  that,  although  there  are 
some  differences  in  selling  functions 
between  the  home-market  OEM  level  of 
trade  and  the  level  of  the  EP  OEM  sales, 
these  two  levels  of  trade  are  equivalent 
because  many  of  the  selling  functions 
are  the  same.  More  importantly,  NSK 
asserts,  the  purpose  of  defining  levels  of 
trade  is  to  determine  which  customers 
are  at  the  same  marketing  stage.  In  this 
case,  NSK  asserts,  both  home-market 
sales  and  EP  OEM  sales  are  sold  directly 
to  customers  for  OEM  consumption. 
NSK  contends  that  the  fact  that  there  are 
some  differences  does  not  alone 
demonstrate  that  the  two  levels  of  trade 
are  not  equivalent. 

SKF  Italy  counters  that  Torrington  has 
misconstrued  or  incorrectly  analyzed 
and  coBip)ared  data  regarding  U.S.  and 
home-market  levels  of  trade  in  its 
response.  SKF  Italy  affirms  that  it 
provided  thorough,  accurate,  and 
accordant  information  on  the  levels  of 
trade  in  the  two  markets  that  supports 
their  being  considered  comparable. 


Department's  Position:  We  disagree 
with  Torrington.  As  we  stated  in  AFBs 
7  at  54055,  "differences  in  selling 
functions,  even  substantial  ones,  are  not 
alone  sufficient  to  establish  a  difference 
in  the  level  of  trade."  We  have  reviewed 
the  records  in  these  reviews  and  found 
that  the  differences  in  selling  functions 
between  the  home-market  and  the  EP 
OEM  levels  of  trade  are  not  great.  Some 
of  the  differences  Torrington  describes 
appear  to  be  small  differences  in  the 
level  of  intensity  of  the  selling  function. 
For  some  other  functions,  the  record 
indicates  that  a  minimal  level  of  the 
function  is  performed  at  one  level  and 
not  at  the  other  level.  While  there  are  a 
few  individual  selling  functions  that 
vary  substantially,  we  determine  that 
these  functions,  by  themselves,  do  not 
ofTset  many  similarities  of  the  selling 
functions  both  respondents  performed 
at  the  two  levels  of  trade.  See  Level-of- 
Trade  Memorandum  from  Robin  Gray 
and  Richard  Rimlinger  to  Laurie 
Parkhill  dated  January  26.  1998. 

Furthermore,  while  customer 
categories  alone  are  also  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  levels  of  trade,  they 
provide  useful  information  in  the 
identification  of  such  differences.  In  this 
case,  given  the  fact  that  the  customer 
categories  of  the  home-market  and  EP 
OEM  levels  of  trade  are  identical,  the 
fact  that  there  is  a  qualitatively  minimal 
difference  in  selling  functions  between 
the  levels  of  trade  does  not  persuade  us 
that  they  are  distinct.  For  these  reasons, 
we  conclude  that  the  home-market  and 
EP  OEM  levels  of  trade  are  equivalent. 

Therefore,  because  we  determined 
that  there  were  two  levels  of  trade  in 
both  home  markets  (see  Level-of-Trade 
Memorandum  from  Robin  Gray  and 
Richard  Rimlinger  to  Laurie  Parkhill 
dated  January  26,  1998),  we  have  made 
our  comparisons  and  a  level-of-trade 
adjustment,  as  appropriate. 

Comment  3:  Koyo  contends  that  the 
Department's  practice  with  regard  to 
level  of  trade  effectively  precludes  a 
level-of-trade  adjustment  to  normal 
value  for  CEP  sales  and  is  thus  contrary 
to  law  and  the  intent  of  Congress. 

Koyo  asserts  that  it  and  other 
respondents  have  proposed  alternative 
methods  by  which  the  Department 
could  construct  an  appropriate  home- 
market  level  of  trade  by  deducting  from 
normal  value  those  expenses  which 
correspond  to  the  expenses  the 
Department  deducts  from  CEP,  but  that 
the  Department  has  failed  to  provide  a 
reasonable  explanation  for  rejecting  the 
proposals. 

Torrington  agrees  with  the 
Department's  rejection  of  Koyo's 
proposal  to  use  a  "constructed  normal 


value"  to  calculate  a  level-of-trade 
adjustment.  Torrington  maintains  that 
the  Department  has  responded  to  Koyo's 
argument  in  detail  in  AFBs  6  and  AFBs 
7. 

Department's  Position:  We  disagree 
with  Koyo  that  we  should  adopt 
alternative  methods  by  which  to 
construct  home-market  levels  of  trade. 
We  base  home-market  levels  of  trade  on 
the  respondent's  actual  experience  in 
the  home  market.  The  statute  is  clear 
that  "...the  amount  of  the  adjustment 
shall  be  based  on  the  price  differences 
between  the  two  levels  of  trade  in  the 
country  in  which  normal  value  is 
determined."  (See  773(a)(7)(A)). 
Therefore,  we  have  not  used  Koyo's 
claimed  constructed  home-market  levels 
of  trade  in  order  to  calculate  a  level-of- 
trade  adjustment  for  Koyo's  CEP-sales 
comparisons.  See  AFBs  6  at  2081  and 
AFBs  7  at  54043. 

Comment  4:  NTN  states  that  the 
Department  should  use  the  transaction 
to  the  first  unaffiliated  customer  in  the 
United  States  to  determine  the  level-of- 
trade  adjustment.  NTN  suggests  that, 
based  on  this  transaction.  NTN  satisfies 
the  statutory  requirements  for  an 
adjustment.  Finally,  NTN  states  that  the 
methodology  the  E)epartment  used  in 
the  preliminary  results  would 
effectively  bar  an  entire  class  of  sales, 
CEP  transactions,  irom  ever  being 
granted  a  price-based  level-of-trade 
adjustment. 

While  Torrington  acknowledges  that 
it  once  espoused  this  same  position,  it 
acquiesces  to  the  [Department's  past 
decisions  on  this  issue  and  believes  the 
current  approach  is  now  well 
established  and  should  not  be  changed. 
Finally.  Torrington  states  that,  since  the 
statute  is  unclear  on  this  matter,  the 
Department  needs  only  to  construct  a 
reasonable  methodology,  which  it  has 
done. 

Department's  Position:  We  disagree 
with  NTN.  The  statutory  definition  of 
"constructed  export  price"  contained  at 
section  772(d)  of  the  Act  indicates 
clearly  that  we  are  to  base  CEP  on  the 
U.S.  resale  price  adjusted  for  selling 
expenses  and  profit.  As  such,  the  CEP 
reflects  a  price  exclusive  of  all  selling 
expenses  and  profit  associated  with 
economic  activities  occurring  in  the 
United  States.  See  SAA  at  823.  These 
adjustments  are  necessary  in  order  to 
arrive  at,  as  the  term  CEP  makes  clear, 
a  "constructed"  export  price.  The 
adjustments  we  make  to  the  starting 
price,  specifically  those  made  pursuant 
to  section  772(d)  of  the  Act  ("Additional 
Adjustments  for  Constructed  Export 
Price"),  normally  change  the  level  of 
trade.  Accordingly,  we  must  determine 
the  level  of  trade  of  CEP  sales  exclusive 
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of  the  expenses  (and  concomitant 
selling  functions)  that  we  deduct 
pursuant  to  this  sub-section.  Therefore, 
because  no  home-market  levels  of  trade 
NTN  reported  were  equivalent  to  the 
level  of  trade  of  its  CEP  sales,  we  were 
unable  to  make  a  level-of-trade 
adjustment  for  such  sales.  See  Level-of- 
Trade  Memorandum  from  Robin  Gray 
and  Richard  Rim  linger  to  Laurie 
Parkhill  dated  January  26,  1998. 

4.  Cost  of  Production  and  Constructed 
Value 

4.A.  Cost-Test  Methodology.  On 
January  8,  1998,  the  Court  of  Appeals 
for  the  Federal  Circuit  issued  a  decision 
in  CEMEXv.  United  States.  133  F.3d 
897  (CAFC  1998)  [CEMEX).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  CV  as  the  basis 
for  foreign  market  value  when  the 
Department  finds  home-market  sales  to 
be  outside  the  "ordinary  course  of 
trade."  The  URAA  amended  the 
definition  of  sales  outside  the  "ordinary 
course  of  trade"  to  include  sales  below 
cost.  See  section  771(15)  of  the  Act.  In 
our  preliminary  results,  we  invited 
parties  to  comment  on  this  issue  and 
various  parties  have  provided 
comments. 

Comment  1 :  Torrington  argues  that 
the  Department  should  attempt  to  match 
U.S.  sales  to  comparison-market  sales  of 
similar  models  before  resorting  to  CV 
when  comparison-market  sales  of 
identical  models  are  excluded  from  the 
home-market  sales  database  because 
they  failed  the  cost  test.  Torrington 
asserts  that  the  CAFC's  decision  in 
CEMEX  requires  the  Department  to  do 
this  whenever  comparison-market  sales 
of  identical  models  are  outside  the 
ordinary  course  of  trade  or  otherwise  do 
not  exist.  Koyo  does  not  disagree  with 
the  position  stated  by  Torrington 
regairding  the  impact  of  the  CEMEX 
decision. 

NSK  argues  that  the  CEMEX  decision 
does  not  provide  a  basis  for  the 
Department  to  change  its  practice  of 
resorting  to  CV  when  comparison- 
market  sales  of  identical  models  are 
excluded  from  the  home-market  sales 
database  because  they  failed  the  cost 
test.  NSK  contends  that  Federal-Mogul 
Corp.  V.  United  States.  918  F.  Supp.  386. 
396-397  (Crr  1996)  (Federal-Mogul  1), 
supports  this  methodology.  NSK  asserts 
that,  in  CEMEX.  the  CAFC  was  faced 
with  sales  that  were  outside  the 
ordinary  course  of  trade  under  the 
statute  as  it  existed  prior  to  its 
amendment  pursuant  to  the  URAA.  NSK 
explains  that,  under  the  pre-URAA  law, 
below-cost  sales  were  not  considered 
outside  the  ordinary  course  of  trade. 


NSK  argues  that  it  is  incumbent  upon 
the  Department  to  demonstrate  how  the 
URAA  amendments  require  a  change  in 
the  practice  endorsed  by  Federal-Mogul 
1.  NSK  contends  that  the  statute,  at 
section  773(b),  provides  that  the 
Department  shall  base  normal  value 
upon  CV  when  all  sales  of  the  foreign 
like  product  are  excluded  because  they 
have  failed  the  below-cost  test.  NSK  also 
asserts  that  the  SAA  supports  this 
interpretation  by  indicating  that  the 
only  change  from  the  Department's 
practice  prior  to  the  URAA  was  to 
eliminate  the  ten-percent  floor  for  using 
above-cost  sales  of  a  particular  model 
and  that,  to  the  extent  that  the 
Department  perceives  any  conflict 
between  sections  773(b)(1)  and  771(15), 
the  express  language  of  the  former  must 
control  the  general  language  of  the 
latter.  NSK  contends  further  that  the 
SAA  confirms  that  sales  below  cost  are 
a  special,  separate  category  of  non- 
ordinary-coiu-se-of-trade  sales  to  which 
CEMEX  can  not  be  applied. 

NTN  states  that  the  CEMEX  decision 
should  have  no  impact  on  the  current 
reviews  because  it  did  not  address  the 
issue  of  below-cost  sales.  NTN  asserts 
further  that  the  CAFC  made  no  mention 
of  section  773(b)(1)  of  the  Act- which 
requires  the  Department  to  use  CV  when 
it  has  disregarded  below-cost  sales  from 
the  calculation  of  normal  value.  In 
conclusion,  NTN  contends  that,  based 
on  the  aforementioned  section  of  the 
law,  if  all  sales  of  identical  merchandise 
are  found  to  have  been  sold  below  cost, 
as  is  the  case  in  the  current  reviews,  no 
sales  of  like  product  remain  in  the 
ordinary  course  of  trade  and  the 
Department  should  base  normal  value 
onCV. 

SKF  France,  SKF  Germany,  and  SKF 
Italy  contend  that  the  Department 
should  adhere  to  the  policy  set  forth  in 
the  CEMEX  decision  and,  as  such, 
should  resort  to  finding  similar 
merchandise  as  a  basis  for  determining 
normal  value  rather  than  CV  in 
instances  where  normal  value  can  not 
be  based  on  identical  merchandise  in 
the  home  market. 

Department's  Position:  The 
Department  has  reconsidered  its 
practice  as  a  result  of  the  CEMEX 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV  as  the  basis  for  normal 
value  if  the  Department  finds  sales  of 
the  most  similar  merchandise  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
other  similar  merchandise,  if  such  sales 
exist.  The  Department  will  use  CV  as 
the  basis  for  normal  value  only  when 
there  are  no  above-cost  sales  of  a  foreign 


like  product  that  are  otherwise  suitable 
for  comparison. 

In  response  to  NSK's  comments,  the 
Court  stated  in  CEAffiXthat  "|t|he 
language  of  the  statute  requires 
Commerce  to  base  foreign  market  value 
on  nonidentical  but  similar 
merchandise  *  *   * ,  rather  than 
constructed  value  when  sales  of 
identical  merchandise  have  been  found 
to  be  outside  the  ordinary  course  of 
trade."  See  CEMEX  at  904.  There  was  no 
cost  test  in  CEMEX  and  CEMEX  was 
under  the  pre-URAA  statute.  However, 
under  the  URAA,  below-cost  sales  in 
substantial  quantities  and  within  an 
extended  period  of  time  are  outside  the 
ordinary  course  of  trade  and  we 
disregard  them  from  consideration. 
Therefore,  in  order  to  be  consistent  with 
CEMEX  for  these  final  results,  when 
making  comparisons  in  accordance  with 
section  771(16)  of  the  Act.  we 
considered  all  products  sold  in  the 
home  market  that  were  comparable  to 
merchandise  within  the  scope  of  each 
order  and  which  were  sold  in  the 
ordinary  course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade.  Only  where  there  where  no  sales 
of  foreign  like  product  in  the  ordinary 
course  of  trade  did  we  resort  to  CV. 

Comment  2:  Barden  argues  that  the 
Department  does  not  have  the  authority 
to  conduct  a  sales-below-cost  test  with 
respect  to  Barden  because  the 
Department  can  not  use  the  results  of  a 
prior  below-cost  investigation  which  the 
Department  has  acknowledged  was 
unlawful  to  conclude  that  it  has 
"reasonable  grounds  to  believe  or 
suspect"  that  sales  in  the  home  market 
have  been  made  below  COP  in  these 
reviews.  As  such,  Barden  requests  that 
the  Department  restore  all  disregarded 
home-market  sales  and  recalculate  the 
margin  accordingly. 

Torrington  disagrees  with  Barden  and 
asserts  that  the  Department  acted 
correctly  by  using  COP  data  Barden 
submitted  both  to  test  whether  home- 
market  sales  were  above  COP  and  to 
calculate  profit  for  CV  on  the  basis  of 
above-cost  sales.  Torrington  claims 
further  that  the  Department  is  entitled  to 
use  COP  data  voluntarily  placed  on  the 
record  and,  therefore,  a  respondent  may 
not  submit  data  voluntiuily  and  then 
insist  that  the  Department  can  not  use 
it.  Torrington  claims  that  Barden  does 
not  argue  that  its  COP  data  can  not  be 
used  because  it  is  in  error,  unrehable,  or 
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incomplete.  As  such,  the  petitioner 
believes  that  section  773(b)  of  the  Act 
authorizes  the  Department  to  consider 
and  use  the  COP  data  submitted,  both  to 
test  home-market  prices  and  to  calculate 
CV  profit. 

Department's  Position:  We  have 
reconsidered  the  original  decision  to 
initiate  a  below-cost  investigation  for 
Barden  in  this  review.  In  FAG  (U.K.) 
Ltd.  V.  United  States.  Consol.  Court  No. 
97-01-00063-SI  (FAG-U.K.j,  reviewing 
the  results  of  AFBs  5.  the  Department 
has  acknowledged  that,  "prior  to 
conducting  the  test.  Commerce  had  no 
reasonable  belief  that  Barden's  ball 
bearings  were  sold  at  below  cost." 
Therefore,  we  conceded  that  we  had 
applied  the  below-cost  test  to  Barden  in 
the  1993-1994  administrative  review 
unlawfully,  and,  accordingly,  we  have 
requested  a  partial  remand  to  rescind 
the  COP  investigation  for  that  POR. 
Since  our  initiation  of  cost 
investigations  in  subsequent  reviews 
were  based  on  the  results  of  our  below- 
cost  test  in  the  1993-1994 
administrative  reviews,  we  have 
concluded  that  our  initiation  of  cost 
investigations  in  the  current 
administrative  reviews  was  unjustified. 
However,  since  the  petitioner  was 
precluded  fi-om  filing  cost  allegations 
prior  to  the  120-day  deadline  due  to  our 
earlier  decision  to  initiate  these  cost 
investigations,  we  allowed  the 
petitioner  to  file  cost  allegations  after 
our  normal  deadline.  See  the 
Department's  letter  dated  April  2. 1998. 
We  have  now  accepted  Torrington's 
April  13,  1998  cost  allegation  and  have 
performed  a  below-cost  test  of  Barden's 
home-market  sales  for  these  final 
results.  See  Cost-Allegation 
Memorandum,  dated  May  1,  1998. 

Comment  3.  SKF  France  argues  that 
the  Department  conducted  a  below-cost 
test  of  home-market  sales  for  its  SPB 
transactions  improperly.  SKF  France 
notes  that  the  Department  has  never 
initiated  a  test  of  sales  below  cost  for 
SPBs.  SKF  France  also  contends  that  the 
Department  should  not  use  its  reported 
costs  in  the  calculation  of  profit  for  CV. 
SKF  France  contends  that  the  data 
should  only  be  used  to  test  its  reported 
variable  costs  of  manufacture. 

Torrington  counters  that  the 
Department  should  continue  to  use  SKF 
France's  reported  cost  data.  The 
petitioner  states  that  the  CIT  has 
affirmed  the  Department's  authority 
under  the  statute  to  consider  and  use 
submitted  cost  data  both  to  test  home- 
market  prices  and  to  calculate  CV  profit, 
citing  NSK  Ltd.  v.  United  States.  969  F. 
Supp.  34  (1997). 

Department's  Position:  We  agree  with 
SKF  France  that  we  were  incorrect  in 


conducting  a  test  to  determine  whether 
it  made  home-market  sales  of  SPBs 
below  COP.  We  stated  in  FAG  U.K.  [see 
our  response  to  Comment  2  above)  that 
it  is  improper  to  examine  whether  sales 
are  being  made  below  COP  unless  we  • 
have  received  an  allegation  to 
substantiate  such  an  examination  or 
have  disregarded  below-cost  sales  in  the 
most  recent  segment  of  the  proceeding. 
Since  we  did  not  receive  such  an 
allegation  in  this  review  and  have  not 
disregarded  below-cost  sales  in  prior 
reviews,  we  have  not  conducted  a 
below-cost  test  of  SKF  France's  sales  of 
home-market  SPBs  for  these  final 
results.  We  disagree  with  SKF  France, 
however,  that  we  should  not  use 
reported  costs  to  determine  profit  for 
CV.  Although  we  have  flexibihty  to  use 
alternate  methods  to  determine  profit 
for  CV,  our  stated  preference  is  to 
calculate  profit  on  the  sales  of  the 
foreign  like  product.  Therefore,  since 
SKF  France  submitted  such  data 
voluntarily,  we  have  continued  to  use 
SKF  France's  reported  costs  for  the 
calculation  of  CV  profit  of  SPBs  for 
these  final  results. 

4.B.  Profit  for  Constructed  Value. 
Subparagraph  (A)  of  section  773(e)(2)  of 
the  Act  sets  forth  the  preferred  method 
for  determining  the  amount  of  profit  to 
be  included  in  CV,  and  subparagraph 
(B)  of  the  same  section  sets  forth  three 
alternative  CV-profit  calculation 
methods  for  use  when  the  actual  data 
are  not  available  with  respect  to  the 
amounts  described  in  subparagraph  (A). 
For  all  respondents,  except  Torrington 
Nadellager,  in  the  preliminary  results  of 
these  administrative  reviews  we 
calculated  CV  profit  in  accordance  with 
the  preferred  method  set  forth  under 
section  773(e)(2)(A)  of  the  Act.  For 
Torrington  Nadellager,  we  calculated 
CV  profit  using  the  alternative 
methodology  set  forth  under  section 
773(e)(2)(B)(iii). 

Comment  1 :  FAG  Italy  and  Barden 
argue  that  the  Department  has  not 
calculated  CV  profit  as  required  by 
section  773(e)(2)(A)  of  the  Act  since  the 
actual  calculations  encompass  multiple 
foreign  like  products,  i.e.,  all  AFB 
models  within  the  order-specific  subject 
merchandise  that  were  reported  in  the 
foreign-market  sales  databases  as 
potential  matches  to  U.S.  sales.  The 
respondents  assert  that,  if  the 
Department  is  going  to  calculate  CV 
profit  based  on  multiple  foreign  like 
products,  it  must  perform  the 
calculation  in  accordance  with  one  of 
the  three  alternative  methodologies  set 
forth  in  section  773(e)(2)(B)  of  the  Act. 

The  respondents  assert  that  section 
773(e)(2)(B)(i)  of  the  Act  provides  for  a 
CV-profit  calculation  methodology  that 


is,  for  the  most  part,  similar  to  the  one 
the  Department  used.  However,  the 
respondents  claim  that,  unlike  the 
Department's  methodology,  section 
773(e)(2)(B)(i)  does  not  specifically  limit 
the  calculation  of  CV  profit  to  sales  in 
the  ordinary  course  of  trade.  The 
respondents  suggest  that,  since  sections 
773(e)(2)(A)  and  (2)(B)(ii)  of  the  Act 
contain  specific  language  to  limit  the 
CV-profit  calculation  to  sales  in  the 
ordinary  course  of  trade,  the  Department 
should  interpret  the  lack  of  specificity 
under  section  (2)(b)(i)  as  not  requiring 
such  a  limitation.  As  support  for  this 
position,  the  respondents  cite  to  The  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States,  12  F.3d  398.  401  (CAFC 
1994)  (Portland  Cement),  in  which  the 
Court  stated  that  "(w)bere  Congress  has 
included  specific  language  in  one 
section  of  the  statute  but  has  omitted  it 
from  another,  related  section  of  the 
same  Act,  it  is  generally  assumed  that 
Congress  intended  the  omission." 

Torrington  asserts  that  the 
Department  has  calculated  CV  profit  in 
accordance  with  section  773(e)(2)(A)  of 
the  Act.  Torrington  contends  that  it  is 
not  necessary  therefore  to  use  one  of  the 
alternative  CV-profit  calculation 
methodologies  as  suggested  by  the 
respondents. 

Department's  Position:  We  agree  with 
Torrington.  As  we  stated  in  AFBs  7  at 
54062,  we  believe  that  an  aggregate 
calculation  that  encompasses  all  foreign 
like  products  under  consideration  for 
normal  value  represents  a  reasonable 
interpretation  of  section  773(e)(2)(A)  of 
the  Act.  Moreover,  we  believe  that,  in 
applying  the  preferred  method  for 
computing  CV  profit  under  section 
773(e)(2)(A)  of  the  Act.  the  use  of 
aggregate  data  results  in  a  reasonable 
and  practical  measure  of  profit  that  we 
can  apply  consistently  in  each  case.  By 
contrast,  a  method  based  on  varied 
groupings  of  foreign  like  products,  each 
defined  by  a  minimum  set  of  matching 
criteria  shared  with  a  particular  model 
of  the  subject  merchandise,  would  add 
an  additional  layer  of  complexity  and 
uncertainty  to  antidumping  duty 
proceedings  without  necessarily 
generating  more  accurate  results.  It 
would  also  make  the  statutorily 
preferred  CV-profit  method  inapplicable 
to  most  cases  involving  CV.  See  the 
preamble  to  our  new  regulations  at 
section  351.405. 

As  noted  above,  we  believe  that  our 
calculation  of  CV  profit  is  in  accordance 
with  section  773(e)(2)(A)  of  the  Act  and, 
therefore,  we  disagree  with  respondents' 
assertion  that  our  methodology  for 
calculating  CV  profit  is  most  similar  to 
the  first  alternative  methodology 
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described  under  section  773(e)(2)(B)(i) 
of  the  Act.  However,  we  agree  with  the 
respondents'  assertion  that  we  should 
interpret  the  lack  of  a  specific  reference 
to  sales  in  the  ordinary  course  of  trade 
under  section  773(e)(2)(B)(i)  of  the  Act 
as  requiring  that  we  not  limit  the  CV- 
profit  calculation  under  this  method  to 
sales  in  the  ordinary  course  of  trade.  We 
addressed  this  issue  in  the  preamble  of 
our  new  regulations  (see  section 
351.405).  stating  that,  "(w)ith  respect  to 
the  other  alternative  profit  methoids 
authorized  by  section  773(e)(2)(B),  the 
Department  believes  that  the  absence  of 
any  ordinary  course  of  trade  restrictions 
under  the  first  alternative  (subsection 
(i))  is  a  clear  indication  that  the 
Department  normally  should  calculate 
profit  under  this  method  on  the  basis  of 
all  home-market  sales,  without  regard  to 
whether  such  sales  were  made  at  below- 
cost  prices."  Therefore,  for  these  final 
results  we  have  used  all  sales  under 
consideration  for  normal  value  and  in 
the  ordinary  course  of  trade  as  the  basis 
for  calculating  CV  profit. 

Comment  2.  NSK  argues  that  the 
Department  must  calculate  CV  profit  on 
a  model-specific  or  family-specific 
basis.  Acknowledging  that  in  prior 
segments  of  these  proceedings  the 
Department  rejected  arguments  in 
support  of  such  a  methodology.  NSK 
suggests  that  the  issue  be  revisited  in 
light  of  the  recent  CAFC  decision  in 
CEMEK.  NSK  suggests  that  the 
Department's  calculation  of  CV  profit 
based  on  the  aggregation  of  data  that 
encompasses  all  foreign  like  products 
under  consideration  for  normal  value  is 
unlawful  in  light  of  the  statutory 
requirement  that  the  calculation  of  CV 
profit  be  limited  to  actual  amounts  for 
a  "foreign  like  product"  (NSK  claims 
that  a  foreign  like  product  as  defined  by 
section  771(16)  of  the  Act  is  a  category 
of  merchandise  that  is  narrower  than  the 
pre-URAA  class-or-kind  definition).  In 
conclusion,  NSK  suggests  that  its 
proposed  methodology  for  the 
calculation  of  CV  profit  would  improve 
the  accuracy  of  the  margin  calculations 
by  more  closely  approximating  price-to- 
price  comparisons. 

Torrington  disagrees  with  NSK  and 
asserts  that  the  justification  the 
Department  provided  for  using  this 
methodology  in  the  last  segment  of 
these  proceedings  is  still  valid. 
Torrington  suggests  that  the 
Department's  interpretation  of  section 
773(e)(2)(A)  is  reasonable  on  the  basis 
that  the  law  did  not  specify  how  the 
term  "foreign  like  product"  is  to  be 
applied  in  the  context  of  calculating  CV 
profit.  Torrington  contends  that  there  is 
no  reason  that  the  term  "foreign  like 
product"  can  not  have  different 


applications  for  different  purposes  in 
the  same  statute.  Noting  that  section 
773(e)(2)(A)  of  the  Act  is  the  preferred 
method  for  calculating  profit, 
Torrington  asserts  that  NSK's  narrow 
reading  of  the  statute  would  render  the 
"preferred"  method  useless  in  most 
situations  involving  CV.  Furthermore, 
Torrington  asserts  that  the  Department 
could  never  apply  the  alternative  CV- 
profit  calculation  methodology  in 
section  773(e)(2)(B)(ii)  of  the  Act  if  it 
were  to  adopt  NSK's  reading  of  the 
statute.  Finally.  Torrington  argues  that 
NSK's  reliance  on  the  Court's  decision 
in  CEMEX  is  misplaced  because  the 
decision  dealt  with  a  different  issue. 

Department's  Position:  We  disagree 
with  NSK  for  the  reasons  we  stated  in 
AFBs  7  at  54062  and  our  response  above 
to  Comment  1  of  this  section.  Therefore, 
we  have  not  changed  our  CV-profit 
calculation  methodology  for  the  final 
results  of  these  reviews.  Regarding 
NSK's  assertion  that  we  should  re- 
examine the  issue  in  light  of  the  CAFC's 
recent  decision  in  CEMEX,  we  agree 
with  Torrington  that  NSK's  reliance  on 
that  decision  is  misplaced.  The  Court's 
decision  in  CEMEX  dealt  with  how  to 
determine  foreign  market  value  when 
there  were  home-market  sales  which 
were  outside  the  ordinary  course  of 
trade.  See  our  response  to  Comment  1 
of  section  4.A.  above. 

Comment  3:  SNFA  U.K.  argues  that, 
using  its  ten-transaction  home-market 
sales  listing  to  calculate  CV  profit  is 
improper  (the  ten  transactions  comprise 
sales  of  models  that  are  potential 
identical  or  similar  matches  to  those 
models  of  subject  merchandise  sold  to 
the  United  States  during  the  FOR). 
SNFA  U.K.  claims  that  the  ten 
transactions  account  for  a  small 
percentage  of  its  total  home-market  sales 
of  BBs  during  the  FOR.  The  respondent 
asserts  that  relying  on  this  limited 
reporting  to  calculate  profit  for  CV  does 
not  yield  a  fair  and  representative  result 
and  ignores  the  economic  reality  of 
SNFA  U.K.'s  actual  overall  profit 
experience.  The  respondent  asserts 
further  that  the  average  profit  for  one 
bearing  model  drives  the  profit  rate  for 
the  entire  limited  database.  SNFA  U.K. 
argues  that  such  a  result  is  contrary  to 
the  Department's  policy,  noting  that  the 
Department  stated  in  the  preamble  to  its 
new  regulations  at  section  351.405  that 
"the  sales  used  as  the  basis  for  CV  profit 
should  not  lead  to  irrational  and 
unrepresentative  results." 

SNFA  U.K.  asserts  that,  in  recent 
cases,  the  Department  has  resorted  to 
more  accurate  data  submitted  on  the 
record.  SNFA  U.K.  cites  Certain 
Stainless  Steel  Wire  Rods  From  France: 
Final  Results  of  Administrative  Review, 


6iFR  7206  (February  18. 1997)  (Certain 
Stainless  Steel  Wire  Rods),  and  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom:  Final  Results  of  Antidumping 
Administrative  Review,  61  FR  56514  at 
56514  (November  1. 1996)  (Lead  and 
Bismuth  Carbon  Steel  Products)  to 
support  its  argument. 

SNFA  U.K.  contends  that  the  CIT  and 
CAFC  have  rejected  the  use  of  data  that 
leads  to  clearly  anomalous  and 
unrepresentative  results.  To  support 
this,  SNFA  U.K.  cites  CEMEX,  at  901. 
stating  that  the  Court  upheld  the 
Department's  exclusion  of  certain  sales 
in  the  calculation  of  CV  profit  because 
the  (much  lower)  profit  level  of  these 
sales  indicated  that  they  were  distortive 
and  outside  the  ordinary  course  of  trade. 
SNFA  U.K.  asserts  that  what  is  most 
important  is  that  the  Court  stated  that 
"these  sales  represent  a  minuscule 
percentage  of  CEMEX's  total  sales  of 
cement,  a  fact  that  indicates  that  they 
were  not  in  the  ordinary  course  of 
trade"  (id).  SNFA  U.K.  also  cites 
Fabrique  defer de  Charleroi  S.A.  v. 
United  States,  et  al,  1998  CIT  Lexis  53. 
Slip  Op.  98-4  (CIT  1998)  (Fabrique),  in 
which  the  Court  directed  that  unusually 
high-priced  sales  be  excluded  from  the 
calculation  of  CV  profit  where  the  sales 
were  "but  a  fraction  of  sales"  made  in 
the  home  market  and  led  to 
unrepresentative  results.  (Id.  at  *  13.) 

Finally,  SNFA  U.K.  argues  that 
section  771(16)(A)  of  the  Act  defines 
"foreign  like  product"  as  "subject 
merchandise  and  other  merchandise 
which  is  identical  in  physical 
characteristics  with  •  *  *  that  [subject] 
merchandise"  (emphasis  added).  Citing 
section  771(25)  of  the  Act.  SNFA  U.K. 
continues  that  subject  merchandise  is  in 
turn  defined  as  "the  class  or  kind  of 
merchandise  that  is  within  the  scope  of 
an  investigation."  SNFA  U.K.  asserts 
that  the  Department's  June  20. 1997, 
AFBs  questionnaire  (at  Appendix  1-7) 
supports  this  definition  and  contends 
that  the  Department  itself  has  held  in 
other  cases  that  "(f)or  purposes  of 
calculating  CV  and  CEP  profit,  we 
interpret  the  term  "foreign  like  product" 
to  be  inclusive  of  all  merchandise  sold 
in  the  home  market  which  is  in  the 
same  general  class  or  kind  or 
merchandise  as  that  under 
consideration,"  citing  Fjna7 
Determination  of  Sales  at  Less  than  Fair 
Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
from  Japan.  61  FR  38139,  38145-38147 
(July  23,  1996). 

SNFA  U.K.  requests  that  the 
Department  use  the  profit  rate  that  it 
calculated  and  submitted  in  its 
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questionnaire  response  which  is  based 
on  audited  financial  data  for  home- 
market  sales  of  subject  merchandise. 
SNFA  U.K.  contends  that  its  profit 
calculation  is  supported  under  section 
773(e)(2)(A)  of  the  Act. 

Torrington  argues  that  the  fact  that  the 
home-market  transactions  used  to 
calculate  CV  profit  involve  sales  of  high- 
tech  merchandise  does  not  render  the 
profit  unrepresentative  but,  rather,  duly 
reflects  the  nature  of  SNFA  U.K.  as  a 
producer  of  high-tech  bearings. 
Torrington  points  out  that,  in  AFBs  6  at 
2114,  the  Department  rejected  a  similar 
argument  by  FAG  Germany  and  FAG 
Italy  on  the  basis  that  nothing  in  the 
statute  or  SAA  required  the  Department 
either  to  identify  bearings  with 
equivalent  commercial  values  or  to  limit 
the  profit  levels  observed  on  home- 
market  sales.  Therefore,  Torrington 
concludes,  the  Department  should  not 
modify  its  calculation  of  CV  profit  in 
this  case. 

Department's  Position:  We  agree  vdth 
Torrington  and,  consistent  with  our 
practice  in  these  proceedings,  have 
continued  to  calculate  CV  profit  using 
all  foreign-like  products  under 
consideration  for  normal  value,  which  is 
in  accordance  with  the  preferred 
methodology  set  forth  under  section 
773(e)(2)(A)  of  the  Act.  See  our  response 
to  Comment  1  of  this  section. 

First,  we  do  not  find  the  respondent's 
submitted  profit  information  to  be  an 
appropriate  basis  for  determining  CV 
profit.  Although  the  respondent 
calculated  and  reported  an  alternative 
profit  rate  in  its  questionnaire  response, 
it  did  not  explain  why  it  was  providing 
this  information  at  the  time  of 
submission  or  at  any  time  during  which 
additional  factual  information  could 
reasonably  be  sought.  It  was  not  until 
the  submission  of  its  case  brief  that 
SNFA  U.K.  took  issue  with  our  usual 
practice  for  calculating  CV  profit  and 
proposed  using  its  alternative  profit 
rate.  By  waiting  until  this  late  date  in 
these  reviews  to  claim  that  we  should 
use  SNFA  U.K.'s  alternative  data,  SNFA 
U.K.  precluded  our  ability  to  seek 
additional  information  about  its  claimed 
profit  rate.  In  particular,  we  did  not 
have  an  opportunity  to  obtain  necessary 
record  evidence  to  establish  the 
accuracy  of  the  alternative  profit  rate 
[e.g.,  a  reconciliation  of  the  alternative 
profit  rate  with  SNFA  U.K."s  audited 
financial  statements).  Because  we  did 
not  have  an  opportunity  to  obtain 
necessary  record  evidence  regarding 
SNFA  U.K.'s  alternative  profit  rate,  we 
can  not  consider  using  this  information. 
Furthermore,  we  disagree  with  SNFA 
U.K.  that  our  CV-profit  calculation  is 
improper.  In  support  of  its  argument. 


SNFA  U.K.  cites  to  the  preamble  of  our 
new  regulations  where  we  stated  that 
"the  sales  used  as  the  basis  for  CV  profit 
should  not  lead  to  irrational  and 
unrepresentative  results."  See  preamble 
at  section  351.405.  This  is  an  accurate 
statement  of  our  policy,  even  before  the 
adoption  of  these  regulations.  However, 
in  deciding  whether  certain  sales  used 
as  the  basis  for  CV  profit  lead  to 
irrational  and  unrepresentative  results, 
we  must  consider  the  specific  facts  and 
circumstances  surrounding  the 
transactions.  Furthermore,  this  is  an 
issue  that  must  be  examined  on  a  case- 
by-case  basis,  and  the  burden  of 
showing  that  certain  profits  earned  are 
"abnormal,"  or  otherwise  unusable  as 
the  basis  for  CV  profit,  rests  with  the 
party  making  the  claim.  See  preamble  at 
section  351.405.  Proof  that  the  profits  a 
respondent  earned  on  specific  sales  are 
abnormal  will  depend  on  a  number  of 
factors.  These  factors  include  the  type  of 
merchandise  under  investigation  or 
review  and  the  normal  business 
practices  of  the  respondent  and  of  the 
industry  in  which  the  merchandise  is 
sold.  In  this  respect,  SNFA  U.K.  argues 
that  it  reported  a  few  home-market  sales 
which  consist  of  some  specialty,  high- 
priced  bearings  that  are  rarely  sold  in 
the  home  market,  but  SNFA  U.K.  has 
not  claimed  that  certain  transactions  in 
the  home-market  sales  listing  are 
outside  the  ordinary  course  of  trade. 
Based  on  our  analysis  of  the  home- 
market  sales  listing  and  other 
information  on  the  record,  it  appears 
that  all  of  the  reported  models  have  a 
relatively  high  profit  margin  and  that 
these  high-profit  home-market  sales 
(reported  by  SNFA  U.K.  as  potential 
identical  or  similar  matches  to  those 
models  of  subject  merchandise  sold  to 
the  United  States  during  the  FOR)  meet 
the  requirements  for  calculating  CV 
profit  in  accordance  with  the  preferred 
methodology  set  forth  under  section 
773(e)(2)(A)  of  the  Act 

In  the  respective  final  determinations 
for  Certain  Stainless  Steel  Wire  Rods 
and  Lead  and  Bismuth  Carbon  Steel 
Products,  we  acknowledged  that,  in  the 
respective  preliminary  results,  we  had 
erred  in  each  case  by  calculating  the 
profit  ratio  multiplied  by  COP  to  derive 
CV  profit.  Initially,  we  calculated  the 
profit  ratio  by  computing  a  profit 
percentage  for  each  home-market  sales 
transaction  and  then  weight-averaged 
the  percentages, by  quantity.  We  later 
revised  our  calculation  to  derive  the 
profit  ratio  by  dividing  total  home- 
market  profit  by  total  home-market  costs 
which  is  consistent  with  our  normal 
methodology.  However,  this 
recalculation  was  not  a  result  of  too  few 


home-market  sales  transactions  or,  as 
suggested  by  respondents,  a  "micro- 
calculation"  which  caused  serious 
distortion  in  the  profit  rate.  In  fact,  we 
derived  the  profit  ratio  for  SNFA  U.K. 
in  the  same  way  we  derived  the 
corrected  profit  ratio  in  the  cases  cited 
above  by  dividing  the  total  home-market 
profit  by  total  home-market  costs. 

In  CEMEX,  the  CAFC  supported  the 
Department's  decision  to  exclude 
certain  types  of  cement  sold  in  the  home 
market  from  the  margin  calculations 
because  there  was  substantial  evidence 
on  the  record  to  support  that  the  sales 
were  outside  the  ordinary  course  of 
trade.  The  substantial  evidence  upon 
which  we  relied  was  that  (1)  the  sales 
represented  a  minuscule  percentage  of 
total  home-market  sales,  (2)  shipping 
arrangements  departed  significantly 
from  the  standard  industry  practice  in 
the  home  market  which  resulted  in  a 
significantly  low  profit  margin,  and  (3) 
the  sales  were  of  a  promotional  quality 
which  differentiated  them  from  other 
products.  See  CEMEX  at  133  F.3d  at 
901.  With  respect  to  SNFA  U.K.,  again, 
the  respondent  did  not  provide 
substantial  evidence  on  the  record  for 
the  Department  to  determine  whether 
sales  of  any  of  the  models  that  SNFA 
U.K.  claims  were  designed  for  special 
use  were  outside  the  ordinary  course  of 
trade.  Furthermore,  sales  of  these 
specially  designed  bearings  do  not 
represent  a  minuscule  percentage  of  the 
total  home-market  sales  reported  in 
SNFA  U.K.'s  sales  listing.  In  fact,  these 
so-called  specialty  bearings  account  for 
most  of  SNFA  U.K.'s  reported  home- 
market  sales.  At  any  rate,  the  simple  fact 
that  these  products  represent  a  small 
portion  of  total  home-market  sales  alone 
does  not  render  the  sales  outside  the 
ordinary  course  of  trade.  In  CEMEX,  the 
Court  cited  Murata  Mfg.  Co.  v.  United 
States,  820  F.  Supp.  603,  607  (OT 
1993),  and  stated  that  the  Department 
must  evaluate  not  just  "one  factor  taken 
in  isolation  but  rather  *  *  *  all  the 
circumstances  particular  to  the  sales  in 
question."  Here,  after  evaluating  all  the 
circumstances  particular  to  the  sales  in 
question,  we  do  not  find  that  the 
transactions  are  outside  the  ordinary 
course  of  trade. 

Finally,  we  do  not  find  SNFA  U.K's 
reliance  on  Fabrique  persuasive.  While 
in  Fabrique  the  CIT  found  that  the 
inclusion  of  profit  on  certain  home- 
market  sales  for  the  calculation  of  CV 
profit  extrapolated  the  average  profit 
"out  of  realistic  and  rational 
proportion"  (Fabrique  at  *16),  we 
beUeve  the  facts  of  that  case  differ 
significantly  from  the  present  case.  In 
Fabrique.  the  CV-profit  calculation  was 
affected  by  home-market  sales  of  "Z- 
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type  product,  "  a  type  of  merchandise 
that  the  respondent  did  not  sell  in  the 
United  States.  Id.  at  *  3-4.  In  the 
present  case.  SNFA  U.K.  is  objecting  to 
the  inclusion  in  the  CV-profit 
calculation  of  the  home-market  sales  of 
merchandise  it  reported  as  potential 
identical  or  similar  to  matches  to 
merchandise  it  sold  in  the  United 
States.  For  this  reason,  we  do  not  find 
Fabrique  to  be  persuasive. 

We  note  that  the  cases  SNFA  U.K. 
cites  are  pre-URRA  cases  in  which  profit 
was  required  to  be  calculated  on  the 
general  class  or  kind  of  merchandise 
sold  in  the  country  of  exportation. 
Under  the  new  law,  we  are  directed  to 
calculate,  where  possible,  profit  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  made  in  the 
ordinary  course  of  trade.  In  other  new- 
law  cases,  we  have  interpreted  this  to 
mean  the  specific  products  reported  for 
use  as  normal  value  for  purposes  of  the 
CV-profit  calculation.  We  discussed  this 
in  AFBs  7  at  54062  and  in  our  response 
to  Comment  1  of  this  section.  Therefore, 
our  calculation  of  SNFA  U.K.'s  profit 
based  on  its  reported  sales  is  consistent 
with  our  past  practice.  Since  SNFA  U.K. 
has  not  demonstrated  that  its  high-profit 
sales  were  outside  the  ordinary  course 
of  trade,  we  have  continued  to  use  them 
in  our  profit  calculation  for  CV. 

Comment  4:  Barden  argues  that,  in  the 
absence  of  a  valid  sales-below-cost 
investigation  [see  Comment  2  of  Section 
4. A.  above),  the  Department  should 
deem  all  of  its  home-market  sales  as 
sold  in  the  ordinary  course  of  trade  and, 
therefore,  use  all  of  the  transactions  to 
calculate  CV  profit. 

Torrington  disagrees  with  the  Barden. 
Torrington  contends  that  the 
Department  was  correct  to  eliminate 
sales  below  cost  from  the  home-market 
sales  database  before  calculating  CV 
profit. 

Department's  Position:  As  we  noted  in 
our  response  to  Comment  2  of  Section 
4. A.  above,  for  the  current  segment  of 
the  proceedings  we  believe  that  we  are 
justified  in  performing  a  sales-below- 
cost  examination  of  Barden's  reported 
home-market  sales.  Therefore,  for  the 
final  results  of  reviews,  in  calculating 
the  Barden's  CV  profit,  we  have 
continued  to  eliminate  home-market 
sales  that  we  disregarded  because  they 
were  sold  at  below-cost  prices  and  thus, 
not  in  the  ordinary  course  of  trade.  This 
CV-profit  calculation  methodology  is  in 
accordance  with  the  preferred  method 
set  forth  under  section  773(e)(2)(A)  of 
the  Act. 

Comment  5:  Citing  to  the  CAFC's 
ruling  in  CEMEX,  Barden  argues  that 
sales  with  abnormally  high  profits,  or 
sales  in  small  quantities,  must  be 


excluded  from  the  calculation  of  CV 
profit  on  the  basis  that  such  transactions 
are  outside  the  ordinary  course  of  trade. 
Barden  notes  that  the  CAFC  upheld  the 
Department's  decision  to  exclude  from 
the  calculation  of  CV  profit  two  types  of 
cement  products  on  the  basis  that  the 
"profit  margin  on  these  types  was 
significantly  lower  than  *  *  *  profits 
on  other  cement  types,"  citing  CEMEX 
at  901.  Regarding  sales  in  small 
quantities,  Barden  asserts  that  in 
CEMEX  and  in  the  CTT's  ruling  in 
Mantexv.  United  States,  841  F.  Supp. 
1290,  1307-08  (dT  1993)  (Mantex),  the 
courts  observed  that  a  low  volume  of 
sales  of  certain  products  being 
examined  demonstrates  that  such 
transactions  are  outside  the  ordinary 
course  of  trade. 

In  light  of  the  abdve  court  rulings, 
Barden  suggests  that^fbf~tb«  final  results 
the  Department  perform  a  special 
analysis  of  profit  and  sales  volume  of 
transactions  in  the  home-market 
database  to  determine  whether  certain 
sales  fall  outside  a  mean  profit/quantity 
amount  and  thus  outside  the  ordinary 
course  of  trade. 

Torrington  does  not  agree  with 
Barden's  argument  that  high-profit  sales 
should  be  excluded  frova  the  calculation 
of  CV  profit.  Torrington  notes  that,  in 
AFBs  7  at  54065,  the  Department 
rejected  similar  arguments  in  which  the 
respondents  claimed  that  section 
773(a)(1)(B)  of  the  Act  and  the 
Department's  new  regulations  at 
351.102(b)  require  that  sales  with 
abnormally  high  profits  be  treated  as 
outside  the  ordinary  coiu-se  of  trade. 
Torrington  asserts  that  the  ruling  in 
CEMEX  is  different  from  the  issue  at 
hand  here  because  the  Department 
foimd  "imique  or  imusual 
characteristics,"  apart  from  differences 
in  profit  margins,  which  rendered  the 
sales  outside  the  ordinary  course  of 
trade.  Torrington  contends  that,  since 
there  is  no  such  evidence  in  this  case, 
no  modification  should  be  made  for  the 
final  results. 

Department's  Position:  We  disagree 
with  Barden.  First,  we  believe  that  the 
circumstances  siurounding  the  CAFC's 
ruhng  in  CEMEX  are  different  from  the 
circiunstances  here.  As  Torrington 
notes,  in  CEMEX  we  found  "umque  or 
unusual  characteristics,"  apart  from 
differences  in  profit  margins,  that 
rendered  the  sales  outside  the  ordinary 
course  of  trade.  These  characteristics 
include  sales  in  a  niche  market  and 
shipping  arrangements  that  differ 
significantly  from  standard  industry 
practice.  Here,  we  find  that  there  is  not 
substantial  evidence  on  the  record  to 
justify  such  a  determination. 


Rather  than  supporting  its  argument 
by  citing  to  record  evidence  or 
presenting  an  analysis  based  on  its 
reported  home-market  sales,  Barden 
merely  claims  that  sales  with 
abnormally  high  profits  or  sales  in  small 
quantities  should  be  found  to  be  outside 
the  ordinary  course  of  trade.  Barden 
attempts  to  place  the  burden  of 
substantiating  its  arguments  upon  the 
Department,  suggesting  that  the 
Department  must  develop  special  tests 
regarding  profit  and  sales  volimie  on  the 
reported  home-market  sales  transactions 
in  order  to  determine  whether  such 
sales  are  outside  the  ordinary  coiuse  of 
trade.  Implementing  such  a  suggestion 
would  cause  unnecessary  delays  in 
these  reviews  and  impose  an 
inappropriate  burden  upon  the 
Department.  As  we  stated  in  the 
preamble  of  the  new  regulations  at 
section  351.405  (page  27358).  the 
burden  of  showing  that  profits  earned 
on  above-cost  sales  are  abnormal  (or 
otherwise  unusable  as  the  basis  for  CV 
profit)  rests  with  the  party  making  the 
claim.  If  Barden  wanted  particular  sales 
to  be  disregarded  in  the  calculation  of 
CV  profit,  it  bore  the  burden  of 
providing  substantial  record  evidence 
and  analysis  to  justify  excluding  those 
sales.  Barden  has  not  met  that  burden. 

We  also  disagree  with  Barden's 
assertion  that  the  courts'  rulings  in 
CEMEX  and  Mantex  support  a 
determination,  here,  that  certain  sales  in 
small  quantities  should  be  excluded 
from  the  calculation  of  CV  profit  on  the 
basis  that  such  transactions  are  outside 
the  ordinary  course  of  trade.  As  noted 
above,  the  burden  of  establishing  that  a 
particular  sale  (or  grouping  of  sales)  is 
outside  the  ordinary  course  of  trade 
rests  on  the  party  making  the  claim. 
Barden  has  not  provided  evidence  to 
substantiate  its  claim  that  the  sales  in 
question  are  outside  the  ordinary  course 
of  trade. 

Accordingly,  we  have  not  altered  our 
calculation  of  Barden's  CV  profit  for  the 
final  results  of  these  administrative 
reviews. 

4.  C.  Affiliated-Party  Inputs. 
Comment:  The  petitioner  argues  that  the 
Department  should  use  the  higher  of 
transfer  price  or  actual  costs  for  all  NTN 
affiliated-party  inputs.  Specifically,  the 
petitioner  states  that,  pursuant  to 
section  773(f)(2)  of  the  Act,  the 
Department  should  reject  NTN's  transfer 
values  not  meeting  the  arm's-length  test, 
just  as  the  Department  did  in  AFBs  7  (at 
54065).  Torrington  makes  the  additional 
argument  that,  due  to  the  circumstances 
involved  (see  proprietary  case  brief 
dated  March  16.  1998),  the  Department 
should  apply  facts  available  in 
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accordance  with  the  same  methodology 
used  in  seventh  review. 

NTN  contends  that  the  Department 
should  accept  NTN's  reported  transfer 
prices  for  affiliated-party  inputs  because 
they  reflect  market  values  accurately 
and  that  use  of  facts  available  is  not 
appropriate.  NTN  states  that  it  realizes 
that  sections  773(0(2)  and  (3)  of  the  Act 
instruct  the  Department  to  disregard 
certain  affiliated-party  transactions. 
However,  the  respondent  emphasizes 
that  these  provisions  do  not  apply  to  the 
factual  situation  at  hand.  NTN  claims 
that  there  is  no  record  evidence  that  its 
affiliated-party  input  transactions  did 
not  reflect  arm's-length  prices. 
Moreover,  NTN  argues  that,  even  if  a 
company  sells  an  input  at  less  than  its 
cost  of  production,  it  does  not  follow 
that  the  transfer  price  is  not  reflective  of 
a  fair  market  price.  NTN  then  argues 
that  section  773(f)(3)  of  the  Act  applies 
only  to  "major  inputs."  Thus,  the 
company  believes  that  the  Department's 
decision  in  the  preliminary  results  is 
incorrect  because  it  applied  the  major- 
input  rule  to  minor  inputs  NTN 
obtained  from  affiliates.  NTN  also  states 
that  the  Department  made  a  ministerial 
error  in  its  preliminary  results  by 
applying  section  773(f)(3)  of  the  Act  to 
services  provided  by  affiliates.  NTN 
believes  that  the  Department  did  not 
intend  to  apply  the  major-input  rule  to 
these  transactions. 

Department's  Position:  We  disagree 
with  NTN  that  we  should  accept  in  all 
instances  its  reported  transfer  prices  for 
transactions  between  affiliates.  Pursuant 
to  section  773(f)(3)  of  the  Act.  in  the 
case  of  a  transaction  between  affiliated 
persons  involving  the  production  of  a 
major  input,  the  Department  may 
consider  whether  the  amount 
represented  as  the  value  of  the  major 
input  is  less  than  its  cost  of  production. 
In  addition,  section  351.407  of  the 
Department's  new  regulations  states 
that,  for  purposes  of  section  773(f)(3)  of 
the  Act,  the  value  of  a  major  input 
purchased  from  an  affiliated  person  will 
be  based  on  the  higher  of:  (1)  the  price 
paid  by  the  exporter  or  producer  to  the 
aniliated  person  for  the  major  input;  (2) 
the  amount  usually  reflected  in  sales  of 
the  major  input  in  the  market  under 
consideration;  or  (3)  the  cost  to  the 
affiliated  person  of  producing  the  major 
input.  We  have  relied  upon  this 
methodology  in  past  AFB  reviews  as 
well  as  in  other  cases.  See,  e.g..  AFBs  7 
at  54065,  AFBs  6  at  2117;  Final  Results 
of  Antidumping  Duty  Administrative 
Review;  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Canada.  62  FR  18449,  18457  (April  15, 
1997). 


In  this  case,  in  our  COP  questionnaire 
we  asked  NTN  to  provide  a  list  of  the 
major  inputs  it  received  from  affiliated 
parties  which  it  used  to  produce  the 
merchandise  under  review.  NTN 
responded  to  the  question  by  directing 
us  to  several  exhibits.  These  exhibits 
listed  the  inputs  NTN  considered  to  be 
major  inputs  and  provided  the 
respective  transfer  prices  and  cost 
information  for  the  inputs.  We 
examined  this  information  and 
determined  that  in  some  instances  the 
company's  reported  transfer  prices  were 
less  than  their  respective  COP.  As  there 
were  no  other  market  prices  available  in 
most  instances,  we  restated  NTN's  COP 
and  CV  in  the  instances  where  the 
affiliated  supplier's  COP  for  inputs  used 
to  manufacture  the  merchandise  under 
review  was  higher  than  the  transfer 
price. 

In  this  regard,  we  disagree  with  NTN's 
contention  that  we  misapplied  section 
773(f)(3)  of  the  Act.  This  section  governs 
the  valuation  of  major  inputs.  NTN 
provided  information  regarding  the  cost 
of  major  inputs  it  used  in  manufacturing 
the  subject  merchandise;  it  was 
reasonable  to  rely  upon  the  costs  of 
producing  these  inputs  which  NTN 
provided.  Therefore,  the  Department 
applied  section  773(f)(3)  correctly  for 
purposes  of  determining  COP  and  CV 
for  these  final  results. 

Furthermore,  we  disagree  with  NTN's 
allegation  that  we  applied  the  major- 
input  rule  incorrectly,  as  described 
above,  to  processes  performed  by 
affiliates  in  the  preliminary  results.  We 
intended  to  apply  the  the  major-input 
rule  to  processes  performed  by  affiliates 
because  section  773(f)(3)  of  the  Act 
directs  us  to  examine  the  costs  incurred 
for  transactions  between  affiliated 
persons.  These  transactions  may  involve 
either  the  purchase  of  materials, 
subcontracted  labor,  or  other  services. 

Finally,  we  did  not  find  it  necessary 
to  use  facts  available  in  applying  the 
major-input  rule  as  we  did  in  our 
previous  review  of  NTN  (see  AFBs  7  at 
54065)  and  as  suggested  by  the 
petitioner  for  these  reviews.  NTN 
provided  the  necessary  information  to 
restate  costs  appropriately. 

4.D.  General,  Selling,  and 
Administrative  Expenses.  Comment: 
The  i>etitioner  contends  that  NTN  did 
not  include  in  its  calculation  of  COP 
and  CV  the  bonus  payments  it  made  to 
its  board  of  directors  and  auditors. 
Torrington  notes  that,  in  the  normal 
course  of  business,  NTN  treats  these 
payments  as  direct  reductions  to  the 
company's  retained  earnings.  However, 
the  petitioner  believes  NTN  should 
include  these  bonus  payments  in  COP 
and  CV  in  the  same  manner  as  any  other 


current  personnel  expense.  To  adjust  for 
this  omission,  the  petitioner  first 
suggests  that  the  [department  allocate 
the  omitted  cost  exclusively  to  the 
merchandise  under  review.  Second, 
Torrington  suggests  that  the  Department 
re-characterize  all  other  reductions  to 
"retained  earnings"  as  current  expenses 
because  NTN  apparently  uses  "retained 
earnings"  to  pay  current  expenses. 

NTN  counters  that  it  excluded  the 
bonuses  distributed  from  retained 
earnings  from  its  COP  and  CV 
calculations  appropriately.  NTN  argues 
that  the  Department  has  determined  on 
numerous  occasions  that  these  type  of 
bonuses  are  similar  to  dividend 
payments  and,  accordingly,  are  not 
production  costs,  citing  Final  Results  of 
Antidumping  Duty  Review  of  Tapered 
Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof,  from 
Japan,  57  FR  4951,  4957  (February  11. 
1992),  and  Final  Results  of 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof,  from 
Japan,  56  FR  41508  (August  21. 1991). 
Furthermore,  NTN  argues  that  these 
bonuses  should  not  be  considered  as  a 
personnel  expense  because  the 
payments  are  not  for  contractual 
remuneration,  the  disbursement  is  a 
distribution  from  retained  earnings,  and 
the  company  makes  this  distribution 
when  it  deems  it  appropriate. 

Department's  Position:  We  agree  with 
the  petitioner  that  these  bonus 
payments  which  NTN  distributed 
through  its  retained  earnings  represent 
compensation  for  services  provided  to 
the  company.  Therefore,  in  accordance 
with  section  773(f)(1)(A)  of  the  Act,  we 
believe  that  it  is  appropriate  to  include 
these  amounts  in  the  calculation  of  COP 
and  CV.  Moreover,  including  this  typ)e 
of  bonus  payment  in  COP  and  CV  is 
consistent  with  our  treatment  of  this 
type  of  retained-eamings  bonus 
distributions  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Static 
Random  Access  Memory 
Semiconductors  From  Taiwan,  63  FR 
8909,  8921  (February  23, 1998).  In  that 
proceeding,  we  determined  that  the 
amounts  distributed  by  the  respondents 
represented  compensation  for  services 
which  the  individual  had  provided  the 
companies.  In  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  from  Austria.  60 
FR  33551,  33557  (June  28.  1995),  and 
the  Final  Results  of  Antidumping  Duty 
Administrative  Review  of  Porcelain-on- 
Steel  Cookware  from  Mexico,  62  FR 
25908,  25914  (May  12,  1997),  we  also 
made  similar  determinations.  In  both 
instances,  we  determined  that  the 
respondents'  bonuses  and  profit-sharing 
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distributions  were  forms  of 
compensation  and  not  dividends. 
Hence,  we  disagree  with  NTN's 
classification  of  these  payments  as 
dividends  and  its  claim  that  the 
inclusion  of  these  amounts  in  COP  and 
CV  contradicts  our  normal  practice.  We 
have  revisited  this  issue  in  more  recent 
cases  and,  based  on  a  more  thorough 
analysis,  revis«)d  the  position  that  we 
took  in  the  TRBs  decisions  NTN  cited. 

As  to  the  petitioner's  suggestion  that 
this  bonus  distribution  only  relates  to 
the  production  of  subject  merchandise, 
we  disagree.  We  found  that  this 
distribution  relates  to  the  administrative 
activities  of  the  company  as  a  whole  and 
should  be  treated  as  such  because  it  is 
not  specific  to  the  manufacture,  design 
or  sale  of  the  product  under  review.  We 
also  disagree  with  jsetitioner's 
suggestion  that  it  is  necessary  to  include 
all  other  reductions  made  to  "retained 
earnings"  in  the  calculation  of  COP  and 
CV.  We  reviewed  the  information  on  the 
record  and  found  no  evidence  to  suggest 
that  NTN's  other  retained-eaming 
distributions  related  to  current  expenses 
of  the  company.  As  for  revising  NTN's 
reported  costs,  we  reviewed  the 
information  on  the  record  and  noted 
that  the  excluded  amount  is 
insignificant  in  this  instance;  inclusion 
of  this  bonus  in  the  calculation  of  the 
dumping  margins  would  have  a 
minuscule  effect  on  the  final  margin 
calculations.  Therefore,  while  our 
poUcy  is  to  include  such  amounts  in  our 
calculations  because  it  has  no  effect  on 
the  final  margins,  for  these  final  results, 
we  have  not  included  the  bonus 
payments  that  NTN  distributed  from  its 
retained  earnings  to  its  board  of 
directors  and  auditors. 

4.E.  Cost  Variances.  Comment:  The 
petitioner  argues  that  the  Department 
should  restate  NTN's  reported  cost 
variance  to  conform  with  variances 
reported  in  the  company's  normal  books 
and  records.  The  petitioner  alleges  that 
NTN  is  manipulating  its  reported  COP 
and  CV  because  it  calculated  its 
reported  variances  inconsistently. 
According  to  the  petitioner,  NTN 
calculated  some  of  its  models'  variances 
based  on  product-specific  costs  while 
others  were  based  on  general  plant-wide 
costs.  Torrington  asserts  that  the 
Department's  acceptance  of 
respondent's  different  calculation 
methods  allows  respondent  too  much 
potential  for  cost  manipulation.  Thus, 
petitioner  suggests  that  the  Department 
rely  on  the  variances  NTN  calculated  in 
the  normal  course  of  business. 

NTN  does  not  object  to  the 
Department's  use  of  the  company's 
variances  calculated  in  the  normal 
course  of  business.  However,  NTN 


points  out  that  it  only  recalculated  its 
submitted  variances  to  conform 
voluntarily  with  previous  Departmental 
decisions  on  this  issue.  Consequently, 
NTN  does  not  believe  that  a  revision  of 
its  reported  COP  and  CV  is  necessary. 
Department's  Position:  We  disagree 
with  the  f>etitioner  that  the  variances 
NTN  used  in  the  calculation  of  COP  and 
CV  distort  model-s{>ecific  costs.  In  AFBs 
4  at  10928,  the  Department  determined 
that  NTN's  application  of  a  plant-wide 
variance  shifted  costs  unreasonably 
between  products.  Moreover,  the 
Department  found  that  the  cost- 
accounting  system  the  company  used  in 
the  ordinary  course  of  business 
maintained  the  necessary  data  to 
calculate  more  specific  variances.  Since 
completion  of  that  administrative 
review,  we  have  required  NTN  to 
compute  its  reported  variances  on  the 
more  specific  basis  when  calculating 
COP  and  CV.  For  the  instant  reviews, 
we  found  NTN's  more-specific  variance 
computations  reasonable  because  they 
allocate  costs  to  products  under  review 
accurately.  We  also  found  that  NTN 
only  applied  plant-wide  variances  to 
those  models  that  it  manufactured  in 
facilities  dedicated  to  producing  only  a 
single  product  type.  If  a  facility 
produced  more  than  one  product  type. 
NTN  calculated  and  applied  product- 
specific  variances.  At  verification,  we 
reviewed  and  tested  NTN's  method  of 
calculating  its  product-specific 
variances  [see  Memorandum  from  Stan 
Bowen  to  Chris  Marsh,  pages  14, 15. 16, 
and  related  cost-verification  exhibits 
(January  30, 1998)].  The  following  is  a 
summary  of  the  verification  steps  we 
performed:  (1)  we  reconciled  NTN's 
submitted  variances  to  source 
accounting  records;  (2)  we  confirmed 
that  NTN  calculated  the  submitted 
variances  in  the  same  manner  as  the 
variance  calculated  in  the  normal  course 
of  business:  (3)  we  reconciled  NTN's 
product-specific  variances  to  resj)ective 
plant-wide  variances  used  in  the  normal 
course  of  business;  (4)  we  confirmed 
that  NTN  grouped  physically  similar 
models  when  calculating  its  product- 
specific  variances;  and  (5)  we  confirmed 
that  NTN  used  the  same  method  of 
calculating  its  various  product-specific 
variances  consistently.  Our  testing  and 
review  noted  no  exceptions.  Therefore, 
for  these  final  results,  we  have  accepted 
NTN's  product-specific  variances  and 
used  them  to  calculate  NTN's  COP  and 
CV. 

5.  Further  Manufacturing 

Comment:  NSK-RHP  argues  that  the 
Department  erred  when  it  did  not  apply 
the  "special  rule"  for  NSK-RHP's 
further-manufactured  merchandise. 


NSK-RHP  asserts  that  the  Department 
erred  when  it  used  its  traditional  value- 
added  methodology  based  on 
respondent's  Section  E  data.  NSK-RHP 
maintains  that  the  weighted-average 
entered  value  of  merchandise  subject  to 
further  manufacturing  is  less  than  35 
percent  of  the  net  selling  price  to  its 
unaffiliated  U.S.  customer;  thus,  it 
contends,  these  sales  qualify  for  the 
special  rule.  NSK-RHP  asserts  further 
that  there  is  a  sufficient  quantity  of  U.S. 
sales  of  finished  bearings  to  provide  a 
reasonable  basis  for  comparison. 

Torrington  responds  that  the 
Department's  rejection  of  the  special 
rule  was  a  proper  exercise  pf  its 
discretion.  Torrington  argues  that  the 
Department  retains  the  authority  to  both 
employ  and  excuse  Section  E  data  as  the 
basis  of  its  further-manufacturing 
analysis.  The  Department  need  not 
modify  the  preliminary  results  with    . 
regard  to  the  further-manufactured 
products,  Torrington  maintains,  since 
calculating  the  value  added  clearly  did 
not  impose  an  added  burden  upon  the 
Department. 

Department's  Position:  We  agree  with 
the  petitioner.  As  we  stated  in  our  new 
regulations,  the  special  rule  for  further 
manufacturing  exists  in  order  to  reduce 
the  Department's  administrative  burden. 
62  FR  at  27353.  See.  also,  section  772(e) 
of  the  Act,  which  provides  that  the 
Department  need  only  apply  the  special 
rule  where  it  determines  that  the  use  of 
such  alternative  calculation 
methodologies  is  appropriate.  We  retain 
the  authority  to  refrain  from  applying 
the  special  rule  in  those  situations 
where  the  value  added,  while  large,  is 
simple  to  calculate.  Id.  Respondent 
submitted  Section  E  data  in  its 
questionnaire  and  supplemental 
responses.  We  acted  within  our 
discretion  by  employing  this  data  to 
calculate  the  U.S.  value  added,  as  the 
calculation  involves  little  more  than  the 
subtraction  of  the  value-added  figures 
which  NSK-RHP  provided.  Thus,  this 
case  does  not  present  the  complex  data- 
gathering  and  calculation  burdens 
contemplated  by  the  special  rule. 

6.  Packing  and  Movement  Expenses 

6.A.  Repacking  Expenses.  Comment: 
NSK  and  NSK-RHP  argue  that  the 
Department  should  deduct  U.S. 
repacking  expenses  as  a  movement 
expense.  Both  respondents  state  that 
U.S.  repacking  is  an  element  of 
warehousing  and  as  such  should  be 
classified  like  a  warehousing  expense 
under  section  772(c)(2)(A)  of  the  Act  of 
1930.  NSK  and  NSK-RHP  also  contend 
that  the  Department's  reasoning  as 
expounded  in  AFBs  7  at  54067  is 
flawed:  the  fact  that  respondents  would 
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not  repack  merchandise  if  they  did  not 
have  to  in  order  to  make  a  sale  does  not 
make  repacking  expense  a  selling 
expense.  NSK  and  NSK-RHP  assert  that 
for  the  final  results  the  Department 
should  deduct  U.S.  repacking  as  a 
movement  charge  from  CEP  and  exclude 
U.S.  repacking  from  the  calculation  of 
CEP  profit. 

Torrington  argues  that  the  Department 
should  not  treat  U.S.  repacking  expense 
as  a  movement  expense.  It  asserts  that 
the  Department's  existing  position  is 
valid.  Furthermore,  Torrington  asserts 
that  repackaging  is  a  function  of  selling. 
Moreover,  Torrington  believes  that  the 
expense  is  incurred  by  reason  of  the 
sale,  which  is  the  test  for  a  direct  selling 
expense,  and  cites  Torrington  at  1050. 
In  Torrington's  view,  the  mere  fact  that 
the  above-named  companies  do  not 
retain  sale-by-sale  records  does  not 
change  this  basic  character  of  the 
repacking.  Accordingly.  Torrington 
concludes  that  the  Department's  AFBs  7 
determination  remains  valid. 

Department's  Position:  We  disagree 
with  NSK  and  NSK-RHP.  As  NSK  and 
NSK-RHP  note,  section  772(c)(2)(A)  of 
the  Act  covers  "transportation  and  other 
expenses,  including  warehousing 
expenses,  incurred  in  bringing  the 
subject  merchandise  from  the  original 
place  of  shipment  in  the  exporting 
country  to  the  place  of  delivery  in  the 
United  States."  See  SAA  at  153.  We  do 
not  view  repacking  expenses  as 
movement  expenses.  The  repacking  of 
subject  merchandise  in  the  United 
States  bears  no  relationship  to  moving 
the  merchandise  from  one  point  to 
another.  The  fact  that  repacking  is  not 
necessary  to  move  merchandise  is  borne 
out  by  the  fact  that  the  merchandise  was 
moved  from  the  exporting  country  to  the 
United  States  prior  to  repacking.  Rather, 
we  view  repacking  expenses  as  direct 
selling  expenses  respondents  incur  on 
behalf  of  certain  sales  which  we  deduct 
pursuant  to  section  772(d)(1)(B)  of  the 
statute,  which  directs  us  to  reduce  CEP 
by  "expenses  that  result  from,  and  bear 
a  direct  relationship  to,  the  sale,  such  as 
credit  expenses,  guarantees,  and 
warranties." 

We  also  disagree  with  NSK  and  NSK- 
RHP's  characterization  of  repacking 
expense  as  a  warehousing  expense.  We 
regard  repacking  expense  as  a  direct 
selling  expense  because  it  was 
performed  on  individual  products  in 
order  to  sell  the  merchandise  to  the 
unaffiliated  customer  in  the  United 
States.  Warehousing  expense,  on  the 
other  hand,  is  merely  an  expense 
associated  with  storing  the  merchandise 
in  a  location  before  or  during  the 
movement  process.  As  noted  above, 
repacking  does  not  have  to  be  performed 
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in  order  for  merchandise  to  be  moved 
while  warehousing  may  be  required  in 
the  movement  process.  Thus,  we 
conclude  that  U.S.  repacking  expense  is 
an  expense  associated  with  selling  the 
merchandise. 

6.B.  Inland  Freight.  Comment  1: 
Torrington  contends  that  the 
Department  should  reject  the  home- 
market  inland-freight  expenses  which 
SKF  Italy.  SKF  France.  SKF  Sweden, 
Harden.  Koyo.  FAG  Italy,  and  NSK-RHP 
reported  because  those  expenses  are 
distortive  since  respondents  failed  to 
account  for  modes  of  transportation  or 
distances  shipped.  Torrington  asserts 
that  freight  charges  are  likely  to  be 
affected  by  the  latter  factors,  noting  that 
respondents'  customers  are  located  in 
different  parts  of  the  domestic  markets 
and  that  in  some  situations  sea  transport 
might  have  been  necessary.  Due  to  the 
potential  for  distortion,  Torrington 
asserts  that  the  respondents  should  have 
employed  a  more  specific  per-unit 
freight-cost  calculation  methodology. 
Torrington  states  that,  since  the 
Department's  dumping  analysis  is 
transaction-specific  and  given  that 
variances  in  freight  expenses  may.  in 
part,  be  a  function  of  distance,  the 
derivation  of  an  average  freight  expense 
using  a  factor  based  on  total  transport 
expense  and  total  transport  weights  or 
total  sales  values  provides  over-stated 
freight  expenses  in  certain  instances. 
Torrington  states  further  that 
transaction-specific  reporting  is  feasible, 
as  Torrington's  affiliate  exporting  from 
Germany.  Torrington  Nadellager, 
demonstrated. 

SKF  Italy.  SKF  France,  and  SKF 
Sweden  respond  that  the  Department 
has  verified  the  accuracy  of  the  expense 
and  weight  components  of  their  inland- 
freight  factors  in  these  and  earlier 
reviews  and  found  those  factors  to  be  a 
reasonable  reflection  of  SKF's  freight 
expenses.  The  respondents  assert  that 
the  Department  has  broad  discretion 
under  the  post-URAA  statute  to  employ 
the  allocation  of  expenses  when 
transaction-specific  reporting  is  not 
feasible,  provided  such  allocation  does 
not  cause  inaccuracies  or  distortions. 
SKF  Italy,  SKF  France,  and  SKF  Sweden 
contend  that  the  fact  that  transaction- 
specific  reporting  may  be  feasible  for 
Torrington  Nadellager  is  irrelevant  to  a 
determination  of  whether  such  reporting 
is  feasible  for  other  respondents. 
Therefore.  SKF  Italy.  SKF  France,  and 
SKF  Sweden  state,  the  Department 
should  continue  to  accept  their  reported 
home-market  inland-freight  expenses. 

Harden  argues  that  Torrington  has  not 
demonstrated  sufficiently  that  Barden's 
methodology  is  in  fact  distortive. 
Harden  claims  that  it  is  unable  to  report 


freight  amounts  on  a  shipment-specific 
basis  from  its  records  and  that  the 
Department  has  verified  this  on  three 
separate  occasions,  most  recently  in 
these  reviews.  Barden  argues  further 
that  the  record  demonstrates  that  it 
ships  a  significant  amount  of  bearings  in 
the  home  market  using  the  regular 
postal  service.  Barden  asserts  that  all 
postal  rates  are  dependent  upon  weight, 
not  distance,  in  England. 

In  rebuttal,  Koyo  states  that,  as  it 
reported  in  its  response,  its  home- 
market  freight  expenses  are  not  incurred 
on  a  distance  (or  weight  or  volume) 
basis.  Koyo  argues  that  the  methodology 
which  it  has  used  in  prior  reviews 
reflects  Koyo's  experience  of  shipping  to 
hundreds  of  customer  locations  from 
various  Koyo  warehouses  and  plants 
throughout  its  home  market.  In 
summary,  Koyo  argues  that  Torrington's 
argument  regarding  its  home-market 
freight  expenses  should  be  rejected  and 
that  Koyo's  freight  adjustment  should  be 
accepted  as  in  all  prior  reviews. 

FAG  Italy  contends  that  the 
Department  should  accept  its  reporting 
methodology  unless  Torrington  can 
provide  evidence  of  distortion.  FAG 
Italy  asserts  that,  in  accordance  with  the 
questionnaire,  it  allocated  freight 
expenses  on  the  basis  incurred,  i.e.,  by 
weight,  and  contends  that  there  is 
nothing  on  the  record  to  suggest  that 
freight  charges  are  dependent  upon 
distance.  Furthermore,  FAG  Italy  notes 
that  in  its  supplemental  questionnaire 
response  it  stated  that  freight  rates  are 
based  upon  weight  of  the  merchandise 
and  do  not  vary  significantly  based 
upon  the  customer's  destination. 

NSK-RHP  responds  that  it  is  unable, 
and  should  not  be  required,  to  submit 
freight  charges  on  a  transaction-specific 
basis.  NSK-RHP  argues  that  it  used 
largely  its  own  fleet  of  vehicles  to  ship 
merchandise  to  home-market  customers 
and  that  it  should  not  be  forced  to 
maintain  freight  accounts  in  the  manner 
of  Torrington's  foreign  affiliate.  NSK- 
RHP  asserts  that  the  Department  has 
verified  and  accepted  previously  its 
allocation  of  freight  expense  on  the 
basis  of  weight  and.  therefore,  has 
recognized  that  freight  expenses  are 
often  not  incurred  on  a  transaction- 
specific  basis. 

Department's  Position:  We  disagree 
with  Torrington  that  respondents' 
reported  home-market  in  land -freight 
expenses  should  be  disallowed  as 
distortive.  In  the  first  instance, 
Torrington's  argument  about  the 
Department's  uses  of  a  transaction- 
specific  analysis  is  not  thoroughly 
accurate.  While  we  do  initially  examine 
transaction-specific  information  on 
home-market  sales,  ultimately  we 
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calculate  a  weighted-average  home- 
market  price  for  comparison  to  U.S. 
sales.  The  averaging  of  net  home-market 
prices  has  the  effect  of  averaging  the 
components  used  to  calculate  those  net 
prices,  including  inland  freight. 
Therefore,  the  use  of  an  allocated 
expense  would  not  necessarily  result  in 
a  distortion  of  home-market  prices. 
Respondents  in  different  markets  incur 
freight  charges  on  different  bases  and 
frequently  on  more  than  one  basis. 
These  factors  generally  make  the 
calculation  of  a  transaction-specific 
expense  infeasible  and  no  more 
reasonable  than  the  allocation 
techniques  respondents  employed  for 
these  reviews.  We  are  satisfied  that  the 
components  of  respondents'  reported 
inland-freight  expenses  were  reported 
accurately  and  allocated  reasonably  for 
the  calculation  of  normal  value. 
Therefore,  we  have  continued  to  use 
these  reported  expenses  in  our  final 
results. 

Comment  2:  Torrington  contends  that, 
because  NTN  calculated  home-market 
pre-sale  in  land- freight  expenses  based 
upon  sales  values,  the  Department 
should  disallow  this  expense  or,  at  the 
minimum,  apply  the  lowest  per-unit 
amount  reported  by  any  other  Japanese 
respondent  as  a  facts-available  solution. 
Torrington  states  that  determining  this 
expense  based  upon  sales  value  is 
unnecessary  and  yields  distortive 
results.  Torrington  states  further  that 
Torrington  Nadellager  was  able  to  make 
allocations  for  this  expense  by  invoice 
and  that  other  respondents  should  be 
able  to  do  the  same. 

NTN  states  that  the  Department 
verified  the  reported  movement 
expenses  and  found  them  to  be  accurate 
and.  as  such,  it  should  use  them  for  the 
final  results.  In  addition,  NTN  states 
that  Torrington 's  argument  regarding 
Torrington  Nadellager's  experience  is 
illogical.  NTN  states  that  the  argument 
completely  ignores  the  fact  that  the 
Department's  determination  must  be 
based  on  the  facts  unique  to  NTN.  citing 
Ipsco.  Inc.  V.  U.S.,  899  F.2d  1192. 1197 
(Fed.  Cir.  1990). 

Finally.  NTN  argues  that  the 
Department's  decision  in  AFBs  7  must 
apply  here  since  there  have  been  no 
changes  in  law  or  fact  which  would 
compel  a  different  result  in  these 
reviews. 

Department's  Position:  In  these 
reviews,  we  have  accepted  the 
methodology  NTN  used  in  past  reviews. 
We  did  not  find  it  to  be  distortive  in 
those  reviews  and  do  not  find  it 
distortive  here.  See  AFBs  7  at  54084. 
Furthermore,  we  verified  NTN's 
methodology  for  these  reviews  and 
found  it  to  be  reasonable  because  NTN 


explained  that  it  can  not  calculate  these 
expenses  on  a  transaction-specific  basis 
(see  verification  report  dated  January  22, 
1998,  at  8).  Finally,  one  respondent's 
experience  or  recordkeeping  system  can 
not  be  imposed  on  another  respondent. 
Therefore,  we  have  accepted  NTN's 
methodology  for  allocating  height 
expenses  in  the  present  reviews. 

Comment  3:  Torrington  asserts  that 
SKF  Sweden  might  have  overstated  the 
reported  per-unit  cost  of  inland  freight 
from  warehouse  to  customer  by 
including  freight  revenue  in  the 
numerator  of  the  factor  calculation. 

SKF  Sweden  contends  that  it  did  not 
overstate  the  reported  per-unit  cost  of 
inland  freight  fi-om  warehouse  to 
customer.  SKF  Sweden  asserts  that,  in 
order  to  calculate  the  total  freight 
expense  to  use  as  the  numerator  in  the 
freight-expense  factor  calculation,  it 
must  sum  freight  expenses  from  two 
separate  freight  accounts,  freight 
revenue  (freight  which  SKF  Sweden 
initially  incurred  but  later  charged  to 
customers)  and  freight  expenses.  SKF 
Sweden  notes  that  it  reported  the  actual 
per-unit  freight  revenue  it  received  from 
its  customers  separately. 

Department's  Position:  We  agree  with 
SKF  Sweden  that  it  did  not  overstate  the 
per-unit  cost  of  inland  freight  from 
warehouse  to  customer.  The  respondent 
calculated  the  reported  per-unit  cost  of 
inland  freight  from  warehouse  to 
customer  by  applying  a  freight  factor  to 
the  weight  of  each  bearing  shipped.  SKF 
Sweden's  invoice  price  includes  an 
amount  for  freight  paid  by  its  customers. 
Therefore,  to  calculate  the  freight  factor, 
SKF  Sweden  added  the  amount  of 
freight  it  ultimately  incurred  on  its  own 
account  to  the  amount  of  freight  it 
initially  incurred  but  later  charged  to 
customers,  and  it  divided  the  sum  by 
the  corresponding  weight  of  all  bearings 
shipped.  Since  SKF  Sweden  reported 
the  amount  of  freight  revenue  it 
received  separately  in  its  response  and 
we  added  this  revenue  to  the  unit  price, 
we  must  take  into  account  freight  costs 
SKF  billed  to  its  customers  in 
calculating  the  numerator  of  the  freight- 
factor  calculation.  This  avoids 
understating  SKF  Sweden's  total  freight 
costs.  The  AFBs  7  verification  report  for 
SKF  Sweden's  home-market  sales 
contains  a  detailed  explanation  of  how 
the  respondent  calculated  this  per-unit 
adjustment.  We  have  included  a  public 
version  of  the  report  as  an  attachment  to 
our  May  29.  1998.  analysis 
memorandum  for  the  final  results  of  this 
administrative  review  for  SKF  Sweden. 

6.C.  Ocean  and  Air  Freight.  Comment 
1:  Torrington  argues  that  the 
Department  should  not  have  allowed 
Koyo  to  aggregate  and  then  allocate 


ocean-and  air-freight  costs.  Moreover, 
the  petitioner  notes  that  Koyo  made  no 
attempt  to  demonstrate  that  the  failure 
to  report  separate  amounts  for  ocean- 
and  air-freight  expenses  did  not  distort 
the  reported  freight  costs.  As  such, 
Torrington  believes  that  the  Department 
should  not  accept  Koyo's  position  that 
it  does  not  maintain  a  database  that 
permits  it  to  trace  individual 
transactions.  In  addition,  Torrington 
asserts  that  the  Department  should 
reject  Koyo's  reporting  and  recalculate  a 
separate  air-freight  factor. 

Koyo  states  that  nothing  in  its 
recordkeeping  or  data-reporting 
methodologies  has  changed  from 
previous  reviews  and  that  the 
Department  has  verified  and  accepted 
Koyo's  treatment  of  these  expenses. 
Koyo  contends  further  that  nothing  in 
its  response  to  the  Department's 
requests  for  additional  information 
demonstrates  an  ability  to  identify  air- 
freight shipments  with  specific  U.S. 
sales. 

Department's  Position:  We  disagree 
with  Torrington.  We  have  found  that  it 
is  generally  not  feasible  for  respondents 
to  report  air  and  oceem  freight  on  a 
transaction-specific  basis  in  these 
proceedings.  See,  e.g.,  AFBs  7  at  54081. 
Where  respondents  were  unable  to 
report  ocean  and  air  freight  separately, 
we  have  accepted  aggregated 
international  freight  data.  See  AFBs  6  at 
2121;  see  also  The  Torrington  Company 
v.  United  States.  Slip  Op.  97-57  at  11- 
14  (Crr  May  14,  1997)  (affirming  the 
Department's  methodology  for  accepting 
co-mingled  ocean  and  air  freight  where 
a  respondent  could  not  report  the  two 
expenses  separately).  Furthermore,  we 
note  that  section  351.401(g)  of  our  new 
regulations  provides  that  we  may 
consider  allocated  expenses  and  price 
adjustments  when  transaction-specific 
reporting  is  not  feasible,  provided  we 
are  satisfied  that  the  allocation  method 
used  does  not  cause  inaccuracies  or 
distortions.  While  the  new  regulations 
are  not  binding  in  the  instant  reviews, 
they  are  a  codification  of  our  practice  in 
this  area.  See  also  AFBs  7  at  54081. 
While  we  have  considered  Torrington *s 
claim  that  aggregating  and  then 
allocating  air  and  ocean  freight  is 
potentially  distortive,  we  find  that  this 
allocation  is  not  unreasonably 
distortive. 

Because  we  determined  that  the 
respondent  acted  to  the  best  of  its 
ability,  it  would  be  improper  to  make 
adverse  inferences  about  its  reported 
data  by  applying  facts  available  simply 
because  its  recordkeeping  system  does 
not  record  the  data  on  a  transaction- 
specific  basis.  Therefore,  we  have 
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accepted  Koyo's  reported  air-and  ocean- 
freight  expenses. 

Comment  2:  Torrington  argues  that 
the  Department  should  disallow  SKF 
Italy's  attribution  of  air-freight  expenses 
to  all  EP  sales,  but  it  should  distinguish 
such  shipments  on  a  transaction- 
specific  basis.  The  petitioner  contends 
that  the  Department  should  not  assume 
that  more  accurate  delineation  of 
transportation  expenses  for  EP  sales  is 
not  feasible.  Torrington  states  that  the 
diluted  attribution  of  the  expense 
distorts  the  calculation  of  net  prices  for 
EP  transactions.  Torrington  suggests  that 
the  Department  increase  international- 
freight  expenses  for  SKF  Italy's  EP 
transactions  with  a  factor  representing 
the  additional  cost  of  air  freight. 

SKF  Italy  counters  that  it  would  be 
inappropriate  for  the  Department  to 
segregate  and  identify  the  expense  on  a 
transaction-specific  basis,  since 
transportation  of  the  shipments  in 
question  is  dictated  by  SKF's 
determination  to  maintain  inventory 
balances  rather  than  customer  orders. 
SKF  states  that  it  has  calculated  a 
separate  international-freight  factor  for 
EP  transactions  and  that  the  Department 
has  verified  and  accepted  this 
methodology  in  verifications  of  previous 
responses. 

Department's  Position:  We  disagree 
with  Torrington  that  SKF  Italy's 
reporting  of  air-freight  expenses  for  EP 
transactions  distorts  the  calculation  of 
net  prices  for  those  transactions.  In 
verifications  of  the  expense  in  past 
reviews  we  have  found  that  SKF  has 
reported  it  in  the  best  manner  that  its 
records  will  allow.  It  was  not  feasible  to 
tie  the  air  shipments  to  specific 
transactions.  Thus,  we  determined  its 
methodology  of  allocating  the  expense 
to  the  specific  customer  to  be  a 
reasonable  attribution  of  the  expense  to 
EP  sales.  There  is  no  information  in  the 
record  of  these  reviews  that  would 
indicate  that  the  attribution  of  the 
expense  is  no  longer  reasonable. 
Because  SKF  has  acted  to  the  best  of  its 
ability,  we  have  continued  to  accept 
SKF's  reporting  methodology  for  the 
final  results. 

7.  Affiliated  Parties 

Comment  1 :  Torrington  claims  that 
the  Department  should  apply  facts 
available  to  Nachi  because  Nachi 
reported  sales  it  made  to  its  affiliated 
resellers  instead  of  sales  which  the 
affiliated  resellers  made  to  unaffiliated 
customers.  Citing  the  preamble  of  the 
Department's  regulation  at  section 
351.402.  Torrington  argues  that  the 
volume  of  sales  to  unaffiliated  resellers 
is  greater  than  the  regulatory  threshold 
that  the  Department  considers 


significant.  Torrington  also  claims  that 
the  letters  Nachi's  affiliated  resellers 
provided  claiming  an  inability  to  report 
resales  are  unconvincing.  Citing  Fresh 
Cut  Flowers  from  Colombia.  62  FR 
53287  (October  14. 1997)  {Colombian 
Flowers).  Torrington  argues  that  the 
Department  has  previously  required 
small  companies  to  adhere  to  similar 
standards  in  other  proceedings 
regardless  of  the  computer  capacity  of 
the  company  involved.  In  addition. 
Torrington  notes  that  the  Department's 
verification  report  does  not  address 
whether  sales  to  affiliated  resellers  were 
at  arm's-length  prices.  As  facts 
available.  Torrington  suggests  that  the 
Department  increase  dumping  duties  by 
an  amount  equal  to  the  value  of  the 
sales  to  resellers  multiplied  by  the 
applicable  facts-available  margin  for 
cooperative  respondents  for  both  BBs 
and  CRBs. 

Nachi  contends  that  it  has  reported  its 
sales  to  the  best  of  its  ability  and  that 
the  Department  tested  its  sales  to 
affiliated  resellers  to  ascertain  whether 
they  were  made  at  arm's  length.  Nachi 
argues  that  the  verification  report's 
silence  on  the  issue  of  sales  to  affiliated 
parties  indicates  the  Department's 
acceptance  of  the  evidence  Nachi 
submitted.  In  addition,  Nachi  contends 
that  Torrington 's  citation  to  Colombian 
Flowers  is  inapposite,  since  the  case 
does  not  establish  a  rule  as  to  how  much 
information  is  required  to  determine 
that  a  respondent  with  limited  computer 
capabilities  has  reported  information  to 
the  best  of  its  ability.  Accordingly. 
Nachi  argues  that  the  record  of  these 
reviews  demonstrates  that  Nachi  has 
reported  its  sales  to  the  best  of  its  abifity 
and  that  it  would  be  contrary  to  law  to 
apply  adverse  facts  available. 

Department's  Position:  We  disagree 
with  Torrington  that  the  use  of  facts 
available  is  warranted.  The  record 
shows  that  Nachi  attempted  to  obtain 
downstream-sales  information  frt)m  its 
affiliates,  but  it  was  unable  to  do  so 
because  "these  affiliates  are  small 
companies  with  unsophisticated 
computer  systems  that  do  not  permit 
them  to  retain  the  sales  data  required  by 
the  Department."  See  Nachi's 
Supplemental  Questionnaire  response 
dated  November  10. 1997.  at  page  11 
and  the  letters  from  the  affiliates 
contained  in  Exhibit  A/l.f  of  Nachi's 
Section  A  Response  dated  September  5. 
1997.  No  evidence  on  the  record 
contradicts  this  claim. 

Furthermore.  Torrington's  citation  to 
the  preamble  to  the  new  regulations 
does  not  compel  the  use  of  facts 
available  in  this  case.  Although  the 
regulation  to  which  Torrington  cites 
does  not  govern  these  administrative 


reviews,  they  do  reflect  current  practice. 
Section  351.403(d)  of  the  new 
regulations  states  that  "the  Secretary 
normally  will  not  calculate  normal 
value  based  on  the  sale  by  an  affiliated 
party  if  sales  of  the  foreign  like  product 
by  an  exporter  or  producer  to  affiliated 
parties  account  for  less  than  five  percent 
of  the  total  value  (or  quantity)  of  the 
exporter's  or  producer's  sales  of  the 
foreign  like  product  in  the  market  in 
question."  The  preamble  to  the 
regulations  at  section  351.403  also  states 
that  "we  have  decided  to  codify  the 
Department's  current  practice  regarding 
the  reporting  of  downstream  sales  when 
the  volume  of  sales  to  affiliates  is  small. 
Under  our  current  practice,  we  normally 
do  not  require  the  reporting  of 
downstream  sales  if  total  sales  of  the 
foreign  like  product  by  a  firm  to  all 
affiliated  customers  account  for  five 
percent  or  less  of  the  firm's  total  sales." 
62  FR  at  27356.  Those  provisions  do  not 
indicate  that  we  will  necessarily  base 
normal  value  on  sales  by  affiliates  in 
every  circumstance.  Rather,  the 
preamble  states  that  "(t)he  Department 
does  not  believe  it  necessary  or 
appropriate  to  require  the  reporting  of 
downstream  sales  in  all  instances. 
Questions  concerning  the  reporting  of 
downstream  sales  are  complicated,  and 
the  resolution  of  such  questions 
depends  on  a  number  of  considerations, 
including  the  nature  of  the  merchandise 
sold  to  and  by  the  affiliate,  the  volume 
of  sales  to  the  affiliate,  the  levels  of 
trade  involved,  and  whether  sales  to 
affiliates  were  made  at  arm's  length."  Id. 
Thus,  while  we  normally  require 
respondents  to  report  sales  by  affiliates 
rather  than  sales  to  affiliates,  we  can 
and  do  make  exceptions  on  a  case-by- 
case  basis.  In  this  case,  we  have 
accepted  Nachi's  sales  to  affiUates  in 
lieu  of  sales  by  Nachi's  affiliates  for  the 
following  reasons:  (1)  the  large  overall 
number  of  sales  to  unaffiliated 
customers  Nachi  reported;  (2)  the  fact 
that  the  majority  of  sales  Nachi  made  to 
affiliated  customers  were  made  at  arm's- 
length  prices  (see  the  margin  calculation 
program  attached  to  Nachi's  Final 
Results  Analysis  Memorandum  dated 
May  12,  1998);  and  (3)  Nachi's  inability 
to  obtain  those  prices  from  its  affiliates. 

Finally,  we  agree  with  Nachi  that 
Colombian  Flowers  is  inapposite.  In 
Colombian  Flowers  we  did  not  establish 
a  nile  that  must  be  applied  in  other 
cases  but.  rather,  we  stated  our  practice 
of  determining  whether  to  accept  a 
respondent's  sales  to  its  affiliates 
instead  of  sales  by  its  affiliates  on  a 
case-by-case  basis.  Therefore,  for  these 
final  results  we  have  based  normal 
value  on  Nachi's  sales  to  its  affiliates 
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where  we  determine  that  those  sales 
were  made  at  arm's-length  prices. 

Comment  2:  Torrington  argues  that 
the  Department  should  increase  Nachi's 
dumping  margin  to  account  for  certain 
sales  Nachi  made  to  affiliated  parties 
but  did  not  report  to  the  Department. 
Torrington  states  that  Nachi  excluded 
sales  to  affiliates  of  the  foreign  like 
product  in  the  comparison  market 
which  Nachi  sold  for  consumption. 
Torrington  claims  that,  had  they  been 
reported,  a  portion  of  these  unreported 
sales  would  have  been  matched  to  U.S. 
sales  and  thus  resulted  in  margins. 
Torrington  suggests  as  facts  available 
that  the  Department  increase  dumping 
duties  by  an  amount  equal  to  the 
unreported  sales  multiplisd-bv  the  facts- 
available  maigirfTofcooperativi 
responderits. 

Nachi  claims  that  the  DepartnVent 
should  accept  the  exclusion  of  these 
sales  from  its  home  market  database 
because  these  sales  were  outside  the 
ordinary  course  of  trade.  According  to 
Nachi.  the  total  volume  of  sales  was 
extremely  small  and  its  aHiliated 
customers  purchased  the  bearings  for 
the  purpose  of  repairing  machinery  and 
not  resale.  Nachi  also  states  that  it  made 
these  sales  at  aberrant  prices. 

Department's  Position:  We  agree  with 
Torrington  that  Nachi  should  have 
reported  certain  sales  made  to  affiliated 
parties.  In  the  questionnaire,  we  asked 
all  respondents  to  "report  (their)  sales  to 
affiliated  customers  that  consume  the 
foreign  like  product."  See  questionnaire 
dated  June  20,  1997,  at  B-7.  Nachi  failed 
to  report  these  sales  and  did  not  expleiin 
why  it  did  not  report  these  sales  either 
in  its  original  response  or  its 
supplemental  response.  The  company 
did  not  claim  that  these  sales  were 
outside  of  the  ordinary  coiu^e  of  trade 
until  its  March  23. 1998,  rebuttal  brief, 
and  there  is  no  evidence  on  the  record 
to  demonstrate  that  these  sales  actually 
are  outside  the  ordinary  course  of  trade. 
In  addition,  Nachi  was  obligated  to 
report  all  sales,  irrespective  of  the 
number  of  sales  being  excluded,  and  we 
do  not  consider  the  ultimate  use  of  a 
bearing  to  be  a  relevant  factor  in  our 
dumping  analysis.  Because  there  is  no 
information  on  the  record  concerning 
the  kinds,  quantities,  or  values  of 
bearings  Nachi  failed  to  report,  we  are 
adopting  Torrington 's  suggestion  for 
adverse  facts  available. 

Comment  3:  Torrington  contends  that 
Koyo  did  not  report  resales  by  all  its 
resellers  as  the  Department  requested  in 
its  questionnaire  and  urges  the 
Department  to  apply  facts  available  to 
all  models  for  which  Koyo  did  not 
report  home-market  reseller  sales. 
Torrington  states  that  Koyo  admitted  it 


would  have  been  possible,  but  that . 
compliance  efforts  would  be  "out  of 
proportion"  to  the  fraction  of  home- 
market  sales  involved. 

in  rebuttal,  Koyo  states  that  it 
consulted  with  the  Department  on  this 
issue  prior  to  responding  to  the 
questionnaire.  Specifically,  Koyo 
reasons  that  it  conferred  with  the 
Department  as  to  whether  it  was 
acceptable  to  report  (1)  its  sales  to 
certain  affiliated  resellers  rather  than 
the  sales  by  those  affiliates  to  their 
customers,  and  (2)  the  percentage  of 
sales  made  to  the  affiliated  resellers 
rather  than  those  affiUates'  resales.  Koyo 
argues  that,  although  the  volume  of 
merchandise  involved  is  small,  the 
number  of  transactions  is  enormous. 
Furthermore,  Koyo  explains  that  the 
subject  affiliates  do  not  maintain  either 
their  sales  information  in  a 
computerized  format  consistent  with 
Koyo's  records  or  their  sales  records 
according  to  the  product  descriptions 
Koyo  uses.  Thus,  Koyo  contends  that 
the  amount  of  work  required  to  collect 
this  data  would  involve  an  amount  of 
time  that  ultimately  would  be 
disproportional  to  the  volume  of  sales. 
Koyo  also  states  that  it  used  the  same 
methodology  in  these  reviews  as  in  the 
1994/95  and  1995/96  reviews.  Finally. 
Koyo  argues  that  the  amount  of  sales 
involved  accounts  for  less  than  five 
percent  of  the  firm's  total  sales  of  the 
foreign  like  product. 

Department's  Position:  We  disagree 
with  the  petitioner.  Koyo  notified  us  of 
its  intention  to  report  sales  to  affi  Hated 
customers  in  the  home  market  prior  to 
answering  our  questionnaire  (Koyo 
reported  its  direct  sales  to  unafRliated 
customers  as  well).  Given  that  the  sales 
to  certain  affiliated  customers,  for  which 
collecting  the  data  regarding  the  resales 
would  be  a  major  undertaking, 
constituted  less  th2m  five  percent  of 
Koyo's  home-market  sales,  we  agreed 
that  Koyo  could  report  the  sales  to  these 
affiliates  and  that  it  would  not  be 
necessary  to  report  those  affiliates' 
resales.  Furthermore,  since  the  quantity 
of  these  sales  is  below  the  five-percent 
threshold  as  stated  in  the  new 
regulations  at  351.403,  we  determined 
that  facts  available  is  not  warranted  in 
this  case. 

8.  Sample  Sales/Prototypes  and  Zero- 
Priced  Transactions 

On  June  10. 1997.  the  CAFC  held  that 
the  term  "sold"  requires  both  a  transfer 
of  ownership  to  an  unrelated  party  and 
consideration.  NSKLtd.  v.  United 
States,  115  F.3d  965,  975  (Fed.  Cir. 
1997)  (NSKi.  The  CAFC  determined  that 
samples  which  NSK  had  given  to 
potential  customers  at  no  charge  and 


with  no  other  obligation  lacked 
consideration.  Id.  Moreover,  the  CAFC 
found  that,  since  free  samples  did  not 
constitute  "sales."  the  Department 
should  not  have  included  them  in 
calculating  U.S.  price. 

In  light  of  the  CAFC's  opinion,  we 
have  re-evaluated  and  revised  our 
pohcy  with  resf)ect  to  sales  of  sample 
products.  Therefore,  pursuant  to  the 
CAFC's  opinion,  the  Department  now 
excludes  from  the  margin  calculation 
sample  transactions  for  which  a 
respondent  has  established  that  there  is 
no  transfer  of  ownership  and  no 
consideration. 

This  new  policy  does  not  mean  that 
the  Department  automatically  excludes 
from  analysis  any  transaction  to  which 
a  respondent  applies  the  label 
"sample."  In  fact,  in  these  reviews,  we 
determined  that  there  were  instances 
where  we  should  not  exclude  such 
alleged  samples  from  our  dumping 
analysis.  It  is  well-established  that  the 
burden  of  proof  rests  with  the  party  in 
possession  of  the  needed  information. 
See,  e.g.,  NTN  Bearing  Corporation  of 
America  v.  United  States,  997  F.2d 
1453.  1458-59  (Fed.  Cir.  1993)  (citing 
Zenith  Elecs.  Corp.  v.  United  States,  988 
F.2d  1573.  1583  (Fed.  Cir.  1993),  and 
Tianjin  Mach.  Import  &■  Export  Corp.  v. 
United  States,  806  F.  Supp.  1008. 1015 
(Crr  1992)).  In  several  cases,  as 
discussed  below,  respondents  failed  to 
demonstrate  or  to  submit 
documentation  to  show  that  their 
claimed  sample  sales  lacked 
consideration.  When  respondents  failed 
to  support  their  sample  claim,  we  did 
not  exclude  the  alleged  samples  frnm 
our  margin  analysis.  Because  the 
inclusion  of  zero-priced  transactions  in 
the  home-market  database  would  benefit 
respondents  by  lowering  average  normal 
value,  however,  we  excluded  zero- 
priced  items  from  the  home-market 
database  when  such  unsupported 
transactions  occurred  in  the  home 
market. 

With  regard  to  home-market  sales,  in 
addition  to  excluding  home-market 
sample  transactions  which  do  not  meet 
the  definition  of  "sales,"  we  may 
exclude  sales  designated  as  samples  or 
prototypes  from  our  analysis  pursuant 
to  section  773(a)(1)  of  the  Act  when  a 
respondent  has  provided  evidence 
demonstrating  that  the  sales  were  not 
made  in  the  ordinary  course  of  trade,  as 
defined  in  section  771(15)  of  the  Act. 

With  regard  to  assessment  rates,  in 
order  to  ensure  that  we  collect  duties 
only  on  sales  of  subject  merchandise, 
we  included  the  entered  values  and 
quantities  of  the  sample  transactions  in 
our  calculation  of  the  assessment  rates, 
and  we  set  the  dumping  duties  due  for 
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such  transactions  to  zero.  We  have  done 
this  because  U.S.  Customs  will  collect 
the  ad  valorem  (or  per-unit,  where 
applicable)  duty-assessment  rate  on  all 
entries  of  subject  merchandise 
regardless  of  whether  the  merchandise 
was  a  sample  transaction.  However,  to 
ensure  that  sample  transactions  do  not 
dilute  the  cash-deposit  margin,  we 
excluded  both  the  calculated  U.S.  prices 
and  quantities  for  sample  transactions 
from  our  calculation  of  the  cash-deposit 
rates. 

Comment  1 :  Torrington  contends  that 
the  Department  should  include  SKF 
Germany's  reported  home-market 
sample  and  prototype  sales  in  the  final 
margin  calculation.  Torrington  argues 
that  SKF  Germany  did  not  reply  to 
many  of  the  Department's  requests  for 
information  to  support  such  an 
exclusion  [i.e.,  comparison  of  prices  and 
quantities  of  samples  and  non-samples). 
"Torrington  also  submits  that,  in  its 
supplemental  questionnaire  response. 
SKF  Germany  admitted  that  it  did  not 
respond  to  the  Department's  inquiries 
purposely  because  the  effort  to  do  so 
would  be  disproportionate  to  any 
potential  benefit.  Citing  Fujitsu, 
Torrington  argues  that  the  respondents 
have  the  burden  of  proof  to  establish 
that  the  sales  in  question  were  made 
outside  the  ordinary  course  of  trade. 

SKF  Germany  argues  that  the 
Department  should  exclude  its  home- 
market  sample  and  prototype  sales.  SKF 
Germany  submits  that,  given  the  few 
sample  and  prototype  sales  it  made,  it 
did  not  find  it  necessary  to  provide 
detailed  information  to  the 
Department's  exhaustive  -equest  for 
information.  SKF  Germany  posits  that 
the  Department  should  rely  on  the  same 
information  provided  in  these  reviews 
as  it  provided  in  AFBs  7.  SKF  Germany 
also  states  that  its  three-page  narrative  is 
responsive  and  the  identification  of 
these  sales  in  its  sales  Usting  should  be 
sufficient  to  warrant  the  exclusion  of 
such  sales  from  the  margin  calculation. 

Department's  Position:  We  agree  with 
Torrington.  Our  practice  is  to  exclude 
home-market  sales  transactions  that  are 
outside  the  ordinary  course  of  trade 
based  on  the  circumstances  particular  to 
the  sales  in  question.  However,  despite 
our  additional  request  for  information  in 
our  supplemental  questionnaire,  SKF 
Germany  has  not  demonstrated  that  the 
circumstances  relating  to  these  home- 
market  sales  are  outside  the  ordinary 
course  of  trade  and.  therefore,  we  have 
included  them  in  our  analysis. 

Comment  2:  Torrington  argues  that 
the  Department  should  include  SKF 
Germany's  reported  zero- value  and  non- 
zero-value U.S.  sample  and  prototype 
sales  in  the  final  margin  calculation. 


Torrington  contends  that  SKF  Germany 
did  not  provide  all  of  the  data, 
including  price  and  quantity 
comparisons,  necessary  for  the 
Department  to  determine  whether  such 
sales  lacked  consideration  to  support 
their  exclusion  from  the  dumping 
analysis. 

SKF  Germany  r»buts  that  it  did 
provide  enough  data  to  establish  that  its 
zero-priced  transactions  lacked 
consideration  to  support  their  exclusion 
from  the  dumping  analysis.  SKF 
Germany  argues  that,  pursuant  to  the 
Department's  supplemental 
questionnaire,  it  answered  in  detail  each 
of  the  five  questions  in  the  Department's 
questionnaire  and  it  provided  sales, 
cost,  price,  and  quantity  data  for  all 
sales  transactions  in  question.  SKF 
Germany  contends  that  it  has  provided 
all  necessary  data  to  support  the 
exclusion  of  its  zero-priced  U.S.  sample 
and  prototype  sales  from  the  final 
margin  calculation. 

Department's  Position:  We  disagree 
with  Torrington.  Based  on  the 
information  provided  in  SKF  Germany's 
responses,  we  determined  that  no 
consideration  was  provided  for  SKF 
Germany's  reported  U.S.  zero-priced 
transactions  and  prototype  sales. 
Therefore,  we  did  not  calculate  a  margin 
on  U.S.  sales  which  SKF  Germany 
designated  as  zero-priced  samples  or 
prototypes. 

Comment  3:  Torrington  argues  that, 
since  Koyo  is  not  requesting  the 
exclusion  of  any  U.S.  sample  sales  or 
prototype  sales  from  the  margin 
calculation,  the  Department  should 
assume  that  any  zero-priced  U.S.  sales 
are  nevertheless  for  consideration  and 
not  exclude  them  &t)m  the  database. 
Koyo  does  not  oppose  Torrington's 
suggestion. 

Apartment's  Position:  We  agree  with 
Torrington.  As  we  noted  in  the 
introduction  to  this  issue,  the  party  in 
possession  of  the  information  has  the 
burden  of  producing  that  information. 
Koyo  did  not  answer  our  questions 
regarding  the  purchase  history  of  parties 
receiving  samples.  Koyo  also  did  not 
answer  our  questions  regarding 
comparisons  of  the  prices  and  quantities 
involved  in  sample  and  non-sample 
transactions.  Lacking  knowledge  of  the 
details  of  these  transactions,  we  can  not 
conclude  that  Koyo  received  no 
consideration  for  these  alleged  samples. 
Therefore,  for  these  final  results,  we 
have  included  Koyo's  samples  sales  in 
its  U.S.  sales  database  in  calculating  the 
margins. 

Comment  4:  NTN  requests  that  the 
Department  exclude  its  sample  sales 
from  its  U.S.  sales  databases  in 
accordance  with  the  CAFC's  ruling  in 


NSK.  NTN  also  states  that,  in  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan, 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  fapan;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  63  FR  2558, 
2581  (January  15. 1998).  the  Department 
stated  that  it  had  reconsidered  its  policy 
with  respect  to  samples  and  would  now 
exclude  from  its  dumping  calculations 
sample  transactions  for  which  a 
respondent  has  established  that  there  is 
either  no  transfer  of  ownership  and  no 
consideration.  Finally,  NTN  states  that 
zero-priced  sales,  by  their  very  nature, 
lack  consideration. 

Torrington  argues  that  NTN  has  the 
burden  of  proving  entitlement  to  any 
favorable  claim.  Torrington  asserts  that 
NTN  does  not  represent,  much  less 
demonstrate  with  facts,  that  no 
consideration  is  involved  in  its  U.S. 
sample  transactions.  Rather.  Torrington 
maintains.  NTN  merely  asserts  that 
zero-priced  sales,  by  their  very  nature, 
lack  consideration.  Torrington  states 
that  NTN  has  failed  to  provide  facts 
showing  the  absence  of  consideration, 
other  than  the  zero  price,  and  that  the 
Department  should  reject  the  claim. 

Department's  Position:  We  agree  v«th 
Torrington.  As  we  noted  in  the 
introduction  to  this  issue,  the  party  in 
possession  of  the  information  has  the 
burden  of  producing  that  information, 
particularly  when  seeking  a  favorable 
adjustment  or  exclusion.  NTN  did  not 
answer  our  questions  regarding  the 
purchase  history  of  parties  receiving 
samples  or  our  questions  regarding 
comparisons  of  the  prices  and  quantities 
involved  in  U.S.  sample  and  non- 
sample  sales  adequately.  The  answers  to 
these  questions  would  have  aided  us  in 
determining  whether  the  alleged  sample 
sales  were,  in  fact,  zero-priced  samples 
with  no  consideration  or,  instead, 
provided  essentially  as  a  discount  in 
conjunction  with  other  sales.  Because 
NTN  did  not  provide  the  details  we 
requested,  we  can  not  conclude  that 
NTN  received  no  consideration  for  these 
alleged  samples.  NTN  withheld 
information  within  the  meaning  of 
section  776(a)(2)(A)  of  the  Act  and,  in  so 
doing,  failed  to  cooperate  by  acting  to 
the  l»st  of  its  ability  to  comply  with  our 
information  request  within  the  meaning 
of  section  776(b)  of  the  Act.  Thus,  we 
have  determined  that  an  adverse 
inference  is  appropriate.  Therefore,  for 
these  final  results,  we  have  included 
NTN's  claimed  sample  sales  in  its  U.S. 
sales  database. 

Comment  5:  NTN  states  that  sample 
sales  with  abnormally  high  profits 
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should  be  excluded  from  the  calculatj^ 
of  normal  value.  NTN  asserts  that  \ 

normal  value  must  be  based  on  sales 
made  in  the  home  market  that  are  in  the 
"ordinary  course  of  trade."  NTN  states 
that  the  ordinary-course-of-trade 
provision  serves  an  important  purpose: 
"to  prevent  dumping  margins  from 
being  based  on  sales  which  are  not 
representative"  of  the  home  market, 
citing  Monsanto  Co.  v.  United  States, 
698  F.  Supp.  275,  278  (CTT  1988).  NTN 
states  further  that,  to  guarantee  that 
sales  the  Department  uses  to  calculate 
normal  value  are  representative,  the 
E)epartment  examines  "the 
circumstances  particular  to  the  sales  in 
question,"  citing  CEMEX  at  6.  Finally, 
NTN  states  that  a  profit-level 
comparison  is  probative  of  the  economic 
reality  of  the  sales  and  therefore  the 
disparity  in  proHt  margins  is  indicative 
of  sales  that  were  not  in  the  ordinary 
course  of  trade,  citing  Mantex  v.  United 
States.  841  F.  Supp.  1290,  1308  (CTT 
1993). 

Torhngton  states  the  Department 
should  include  all  alleged  samples  in 
NTN's  home-market  database. 
Torrington  states  that  providing  samples 
is  ordinary  practice  in  the  market  for 
bearings  and  the  fact  that  NTN  records 
transactions  as  "samples"  in  its  books  is 
not  a  basis  for  allowing  the  company  to 
exclude  arguably  higher-price 
transactions  from  its  antidumping 
database,  as  that  would  be  a  self-serving 
practice.  Furthermore,  Torrington  states 
that  NTN  failed  to  show  that  profits  it 
earned  on  particular  transactions  were 
aberrational  or  abnormal,  and,  thus, 
outside  the  ordinary  course  of  trade. 
Finally,  Torrington  states  that  no  one 
factor  can  determine  whether  particular 
transactions  are  within  or  outside  the 
ordinary  course  of  trade,  citing  CEMEX. 

Department's  Position:  We  agree  with 
Torrington.  With  regard  to  home-market 
"sample"  sales  which  NTN  claimed 
were  outside  the  ordinary  course  of 
trade,  our  practice  is  to  exclude  home- 
market  sales  transactions  from  the 
margin  calculation  as  outside  the 
ordinary  course  of  trade  based  on  all  the 
circumstances  particular  to  the  sales  in 
question.  See  Murata  Mfg.  Co.  v.  United 
States.  820  F.  Supp.  603.  607  (CIT 
1993).  With  regard  to  NTN's  abnormally 
high-profit  sales,  the  presence  of  profits 
higher  than  those  of  numerous  other 
sales  does  not  necessarily  place  the 
sales  outside  the  ordinary  course  of 
trade.  In  order  to  determine  that  a  sale 
is  outside  the  ordinary  course  of  trade 
due  to  abnormally  high  profits,  there 
must  be  unique  and  unusual 
characteristics  related  to  the  sale  in 
question  which  make  it 
unrepresentative  of  the  home  market. 


See  CEMEX,  133  F.3d  at  900  (citation 
omitted).  However,  NTN  has  provided 
no  information  other  than  the  numerical 
profit  amounts  to  support  its  contention 
that  these  home-market  sales  had 
abnormally  high  profits.  The  simple  fact 
of  high  profits,  standing  alone,  is  not 
sufficient  to  find  sales  to  be  outside  the 
ordinary  course  of  trade.  Accordingly, 
we  have  not  excluded  NTN's  "sample" 
sales  with  allegedly  high  profits  in 
calculating  normal  value. 

Comment  6:  Nachi  argues  that  the 
Department  should  have  excluded  its 
claimed  home-market  prototype  sales. 
Nachi  contends  that  it  demonstrated 
that  these  sales  were  outside  the 
ordinary  course  of  trade  and  the 
Department  verified  the  accuracy  of  the 
claim. 

Torrington  disagrees,  asserting  that 
Nachi  did  not  provide  the  information 
the  Department  requested  with  regard  to 
its  home-market  prototype  sales. 
Torrington  contends  further  that 
whether  the  Department  verified  the  fact 
that  these  sales  were  outside  the 
ordinary  course  of  trade  can  not  remedy 
Nachi's  failure  to  respond  to  the 
Department's  questionnaire. 

Department's  Position:  We  agree  with 
Nachi.  Nachi  demonstrated  at 
verification  that  its  home-market 
prototype  sales  are  outside  of  the 
ordinary  course  of  trade.  Seethe 
Department's  home-market  verification 
for  Nachi  report  dated  January  26.  1998. 
at  page  11.  Therefore,  we  have  excluded 
such  sales  firom  our  analysis  for  these 
final  results. 

9.  Export  Price  and  Conistructed  Export 
Price 

Comment  1 :  SKF  Sweden  asserts  that 
the  Department  erroneously  deducted 
the  inventory  carrying  costs  incurred  for 
the  time  merchandise  was  in  transit 
between  Europe  and  the  United  States 
from  the  price  used  to  establish  the  CEP. 
SKF  Sweden  argues  that  the  E)epartment 
should  not  deduct  these  expenses 
because  they  are  not  associated  with 
commercial  activity  occurring  in  the 
United  States. 

Torrington  requests  that  the 
Department  continue  to  deduct  these 
expenses  from  CEP.  Citing  to  the  SAA 
at  823  and  the  Department's  new 
regulations  at  351.402(b),  Torrington 
asserts  that  the  Department  vidll 
generally  make  a  deduction  from  CEP 
for  expenses  associated  with 
commercial  activities  in  the  United 
States.  Torrington  contends  that,  since 
SKF  Sweden's  U.S.  aniliate  bore  the 
expenses  at  issue,  the  costs  are 
associated  with  U.S.  commercial 
activity. 


In  addition,  Torrington  suggests  that 
because  the  expenses  relate  to  the 
transit  of  goods  from  Europe  to  the 
United  States,  the  expenses  should  be 
deducted  as  a  movement  expense  under 
section  772(c)(2)(A)  of  the  Act. 

Department's  Position:  We  agree  with 
SKF  Sweden  that  the  inventory  carrying 
costs  incurred  for  the  time  merchandise 
was  in  transit  between  Europe  and  the 
United  States  should  not  be  deducted 
from  the  price  used  to  calculate  CEP.  It 
is  evident  from  both  the  SAA  at  823  and 
our  new  regulations  that,  under  section 
772(d)  of  the  Act,  we  only  deduct  from 
CEP  the  expenses  associated  with 
commercial  activity  in  the  United  States 
which  relate  to  the  resale  to  an 
unaffiliated  purchaser.  We  find  that  the 
expenses  at  issue  are  not  associated 
with  commercial  activity  in  the  United 
States  and  do  not  relate  to  the  resale  to 
the  unaffiliated  customer.  Rather,  these 
inventory  carrying  costs  reflect  part  of 
the  interest  expense  SKF  Sweden 
incurred  when  it  extended  credit  on  the 
sale  to  its  U.S.  affiliate.  Our  new 
regulations  direct  us  clearly  not  to 
deduct  from  the  starting  price  any 
expense  that  is  "related  solely  to  the 
sale  to  an  affiliated  importer  in  the 
United  States,"  i.e.,  those  expenses  that 
support  the  sale  &t)ra  the  exporter  to  its 
U.S.  affiliate  (see  351.402).  Thus,  for  the 
final  results,  we  did  not  deduct  these 
expenses  from  CEP. 

We  also  disagree  with  Torrington's 
suggestion  for  treating  the  inventory 
carrying  costs  as  a  movement  expense. 
Section  772(c)(2)(A)  of  the  Act  instructs 
us  to  reduce  CEP  by  "*   *  *.  the 
amoimt,  if  any,  included  in  such  price, 
attributable  to  any  additional  costs, 
charges,  or  expenses,  and  United  States 
import  duties,  which  are  incident  to 
bringing  the  subject  merchandise  from 
the  original  place  of  shipment  in  the 
exporting  country  to  the  place  of 
delivery  in  the  United  States  *   *  *" 
(emphasis  added).  The  expenses  at  issue 
do  not  relate  to  "bringing"  the  subject 
merchandise  fiiam  Sweden  to  the  United 
States.  As  noted  above,  the  expenses 
reflect  the  financing  cost  of  holding 
inventory.  Thus,  we  have  not  treated  the 
inventory  carrying  costs  as  a  movement 
expense. 

Comment  2:  Torrington  ergues  that, 
with  respect  to  certain  sales  made 
through  one  of  FAG  Italy's  U.S. 
affiliates,  to  calculate  CEP  in  accordance 
with  section  772(d)(1)(A)  of  the  Act  the 
Department  should  have  deducted  the 
warehousing  commissions  and  sales 
commissions  paid  to  affiliated 
warehousing  companies  rather  than 
deducting  pre-sale  warehousing 
expenses  and  indirect  selling  expenses 
for  these  sales.  Torrington  argues  that 
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under  no  circumstance  should  the 
Department  resort  to  the  amounts 
reported  for  pre-sale  warehousing 
expenses  and  indirect  selling  expenses 
over  the  actual  commission  amounts 
FAG  Italy's  U.S.  affiliate  paid  to  an 
affiliated  warehousing  company. 
Torrington  argues  further  that  the 
statute  prefers  the  use  of  the 
commissions  over  adjustments  like  pre- 
sale  warehousing  expenses  and  indirect 
selling  expenses  on  the  basis  that 
commissions  are  direct  and  reflect  the 
actual  amount  paid  while  pre-sale 
warehousing  expenses  and  indirect 
selling  expenses  are  costs.  In  support  of 
this  argument,  Torrington  cites  Smith 
Corona  Group  v.  United  States.  713  F.2d 
1568,  1575  (Fed.  Cir  1983).  cert,  denied. 
465  U.S.  1022.  79  L.Ed.2d  679  (1984). 

FAG  Italy  supports  the  Department's 
methodology  of  deducting  pre-sale 
warehousing  expenses  and  indirect 
selling  expenses  rather  than  deducting 
the  commissions  paid  to  affihated 
warehousing  companies.  FAG  Italy 
argues  that  commission  payments 
between  affiliated  parties  are  not  actual 
expenses  within  the  meaning  of  the 
antidumping  law.  On  the  basis  that 
commission  payments  between 
affiliated  parties  are  not  actual 
expenses,  FAG  Italy  suggests  that 
Torrington's  argument  for  deducting 
actual  amounts  supports  rather  than 
disputes  the  Department's  methodology. 

Department  Position:  We  disagree 
with  Torrington's  contention  that  in 
calculating  the  CEP  of  FAG  Italy's  U.S. 
sales  we  should  have  deducted  certain 
warehousing  commissions  and  sales 
commissions  rather  than  pre-sale 
warehousing  expenses  and  indirect 
selling  expenses. 

The  sales  that  Torrington  addresses  in 
its  comment  were  made  by  one  of  FAG 
Italy's  U.S.  affiliates  to  unaffiliated 
customers  through  affiliated 
warehousing  companies.  For  these  CEP 
sales,  FAG  Italy's  U.S.  affiliate  paid  both 
a  sales  commission  and  a  warehousing 
commission  to  the  affiliated 
warehousing  companies.  FAG  Italy 
asserted  on  page  24  of  its  December  3, 
1997,  supplemental  questionnaire 
response  that  the  Department  should 
deduct  pre-sale  warehousing  expenses 
incurred  on  these  transactions  and  not 
the  warehousing  commissions  it  paid  to 
the  affiliated  warehousing  companies 
because  the  deduction  of  both  would 
result  in  double-counting.  To  avoid 
further  double-counting,  FAG  Italy 
requested,  if  the  Department  deducted 
the  sales  commissions  on  these 
transactions,  that  it  not  deduct  the 
indirect  selling  expenses  reported  for 
the  U.S.  affiliate  because  the  sales  agent 


assumed  the  selling  functions  and 
expenses  for  these  sales. 

To  address  FAG  Italy's  concern  about 
double-counting,  for  the  preliminary 
results  we  did  not  deduct  from  the  price 
used  to  establish  the  CEP  the 
warehousing  commissions  and  sales 
commissions  that  FAG  Italy's  U.S. 
affiliate  paid  to  its  affiliated 
warehousing  companies.  Rather,  we 
deducted  the  actual  expenses,  i.e., 
indirect  selling  expenses  and  pre-sale 
warehousing  expenses,  that  FAG  Italy's 
U.S.  affiliates  incurred  on  the  sales.  We 
followed  this  methodology  because  we 
generally  rely  on  actual  expenses  rather 
than  intra-company  transfers.  See.  for 
example.  Certain  Fresh  Cut  Flowers 
from  Colombia;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  62  FR  53287,  53294  (October 
14,  1997),  and  AFBs  5  at  66489. 
Affiliated-party  commissions  are  an 
intra-company  transfer  of  funds  to 
compensate  an  affiliate  for  actual 
expenses  incurred  in  completing  the 
sale  to  unaffiliated  customers.  We  do 
not  believe  that  such  intra-company 
transfers  of  funds  are  a  proper 
adjustment  to  price  and,  therefore,  have 
not  altered  our  methodology  for  the 
final  results. 

Comment  3:  Torrington  argues  that 
the  Department  should  reject  Koyo's 
exclusion  from  the  sum  of  its  U.S. 
indirect  selling  expenses  its  excluded 
antidumping-related  expenses  because 
Koyo  did  not  explain  how  they  were 
calculated  or  what  they  involve. 

In  rebuttal.  Koyo  argues  that  it  is 
evident  from  its  questiormaire  response 
that  the  only  antidumping-related 
expense  it  reported  was  the 
antidumping-related  legal  expense  that 
Koyo  incurred  during  the  POR.  Koyo 
argues  further  that  the  Department  has 
a  well-established  policy  by  which  it 
does  not  consider  legal  expenses 
incurred  in  defending  against  an 
allegation  of  dumping  to  be  expenses 
incurred  in  selling  the  merchandise  in 
the  United  States,  citing  AFBs  7  at 
54079. 

Department's  Position:  We  agree  with 
Koyo  that  the  response  makes  clear  that 
the  expenses  in  question  are 
antidumping-related  legal  expenses.  We 
also  agree  with  Koyo  that  we  should  not 
consider  the  legal  fees  associated  with 
participation  in  an  antidumping  case  to 
be  U.S.  indirect  selling  expenses.  As  we 
stated  in  AFBs  7  at  54079,  such 
expenses  are  incurred  solely  as  a  result 
of  the  existence  of  the  antidumping  duty 
order  and  to  deduct  such  expenses  from 
U.S.  price  would  involve  a  circular  logic 
that  could  result  in  an  unending  spiral 
of  deductions  for  an  amount  that  is 


intended  to  represent  the  actual  offset 
for  the  dumping. 

Comment  4:  NTN  states  that  the 
Department  had  no  basis  for  including 
in  the  preliminary  results  the  profit  on 
EP  sales  in  the  calculation  of  CEP  profit. 
NTN  contends  that  the  statute  states 
clearly  that  the  adjustment  of  profit  to 
the  CEP  is  to  be  based  on  expenses 
incurred  in  the  United  States  as  a 
percentage  of  total  expenses,  citing 
section  772(d)  of  the  Act.  NTN  states 
that  there  is  no  provision  in  the  statute 
for  the  inclusion  of  EP  expenses  or  CV 
profit  in  this  calculation  and  requests 
that  the  Department  exclude  these  sales 
from  the  calculation  of  CEP  profit  in  the 
final  results. 

Torrington  states  that  the  Department 
addressed  this  issue  in  Tapered  Roller 
Bearings,  Four  Inches  or  Less  from 
Japan  (63  FR  2558,  2570  (January  15, 
1998))  recently  and  in  a  policy  bulletin 
dated  September  4,  1997,  and  should 
stand  by  its  determination  in  the 
preliminary  results. 

Department  Position:  We  disagree 
with  NTN.  The  basis  for  total  actual 
profit  is  the  same  as  the  basis  for  total 
expenses  under  section  772(f)(2)(C)  of 
the  Act.  The  first  alternative  under  this 
section  states  that,  for  purposes  of 
determining  profit,  the  term  "total 
expenses"  refers  to  all  expenses 
incurred  with  respect  to  the  subject 
merchandise  sold  in  the  United  States 
(as  well  as  home-market  expenses). 
Thus,  where  the  respondent  makes  both 
EP  and  CEP  sales  to  the  United  States, 
sales  of  the  subject  merchandise  would 
encompass  all  such  transactions. 
Therefore,  because  NTN  had  EP  sales, 
we  have  included  these  sales  in  the 
calculation  of  CEP  profit.  See  also 
September  4,  1997.  policy  bulletin. 
Comment  5:  NTN  argues  that  the 
Department  should  calculate  CEP  profit 
on  a  level-of-trade-specific  basis.  Citing 
section  772(f)  of  the  Act,  NTN  maintains 
that  the  statute  expresses  a  preference 
for  CEP  profit  to  be  calculated  on  the 
narrowest  possible  basis  which,  NTN 
states,  ensures  more  accurate  results. 

Torrington  contends  that  the 
Department  should  follow  its  prior 
determinations.  Torrington  notes  that 
NTN  is  mischaracterizing  the  statute 
and  states  that  the  statute  refers  to  the 
"narrowest"  group  of  products  only 
when  the  groups  are  broader  than  the 
subject  merchandise  involved. 

Department's  Position:  We  agree  with 
Torrington  that  NTN's  reliance  on  the 
"narrowest"  language  is  misplaced 
(section  773  (n(2)(c)(ii)).  That  language 
addresses  only  the  second  alternative 
basis  for  the  profit  calculation,  whereas 
here  we  rely  on  the  first  alternative. 
Moreover,  neither  the  statute  nor  the 
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SAA  requires  us  to  calculate  CEP  profit 
using  any  of  the  alternatives  on  a  basis 
more  specific  than  subject  merchandise 
and  foreign  like  product  [see  AFBs  7  at 
54072).  Thus,  we  have  not  adopted 
NTN's  suggestion. 

10.  Miscellaneous  Issues 

lO.A.  Programming  and  Clerical 
Errors.  Barden,  FAG  Italy,  Koyo,  Nachi, 
NMB/Pelmec.  NSK.  NSK-RHP,  NTN. 
SNFA  France.  SKF  France.  SKF       -^ 
Germany,  SKF  Italy.  SKF  Sweden. 
Torrington  Nadellager,  and  the 
petitioner  have  alleged  that  we  made 
programming  and/or  clerical  errors  in 
the  preliminary  result  calculations. 
Where  we  and  all  parties  agree  that  a 
programming  or  clerical  error  had 
occurred,  we  made  the  necessary 
correction  and  addressed  the  comment 
only  in  the  final-results  analysis 
memoranda.  [See  Final  Results  Analysis 
Memoranda  of  various  dates.)  The 
comments  included  in  this  notice 
address  situations  where  parties  alleged 
that  we  made  a  programming  or  clerical 
error  but  either  we  or  a  party  to  the 
proceedings  disagrees  with  the 
allegation. 

Comment  1:  SKF  Italy,  SKF  France, 
and  SKF  Germany  address 
inconsistencies  between  the 
methodology  the  Department  specified 
for  assigning  level  of  trade  in  its 
preliminary  results  analysis  memoranda 
dated  January  26,  January  27,  and 
February  2,  1998,  respectively,  and  the 
actual  methodology  the  Department 
used  in  its  margin  calculations. 
Specifically,  the  respondents  note  that, 
while  the  Department's  preliminary- 
results  analysis  memoranda  indicate 
that  the  variable  for  customer  category, 
e.g..  OEM  or  distributor,  was  used  to 
designate  a  level  of  trade  for  sales  to 
unaffiliated  customers,  the  Department 
actually  used  the  channel-of- 
distribution  variable  in  its  calculations. 
The  respondents  assert  that,  in  a 
situation  where  there  is  an 
inconsistency  between  the  calculations 
and  the  analysis  memoranda,  the 
calculations  reflect  the  Department's 
intent.  For  the  final  results,  the 
respondents  request  that  the  Department 
note  a  correction  in  the  analysis 
memoranda. 

Torrington  asserts  that  the 
Department's  preliminary-results 
analysis  memoranda  are  statements  of 
intent.  Therefore,  Torrington  contends, 
the  Department  should  modify  its 
calculations  for  SKF  France,  SKF 
Germany,  and  SKF  Italy  so  that  the 
variable  for  customer  category  is  used  to 
designate  the  level  of  trade. 

Department's  Position:  We  agree  with 
these  respondents  that,  for  these 


reviews,  we  should  use  the  variable  for 
channel  of  distribution  to  designate  the 
level  of  trade  on  their  sales  to 
unaffiliated  customers  for  this  period  of 
review.  Our  reference  in  the  analysis 
memoranda  to  assigning  the  level  of 
trade  of  the  respondents'  sales  to 
unaffiliated  customers  based  on  the 
variable  for  customer  category  was  an 
error. 

In  our  view,  customer  categories  alone 
eu«  insufficient  to  establish  the  level  of 
trade.  For  the  CEP  transactions  at  issue, 
in  performing  the  analysis  necessary  for 
determining  normal  value  at  the  same 
level  of  trade  as  the  starting  price  for  the 
CEP,  which  was  the  price  to  the 
unaffiliated  customer,  we  examined  the 
selling  activities  performed  in  each 
channel  of  distribution,  as  well  as  the 
point  in  the  chain  of  distribution  where 
the  selling  activities  occurred.  See 
January  26,  1998,  Level-of-Trade 
memorandum  that  is  on  the  General 
Issues  record.  Based  on  our  analysis  of 
all  the  SKF  companies  in  these  reviews, 
we  determined  that  the  variable  for 
channel  of  distribution  was  the  most 
appropriate  item  to  use  for  designating 
the  level  of  trade  of  their  sales  to 
unaffiliated  customers.  This  variable 
identifies  groupings  of  transactions  that 
are  most  similar  in  terms  of  the  selling 
activities  the  respondents  and  their 
affiliates  performed  in  selling  to 
unaffiliated  customers  in  the  home 
market  and  the  United  States.  For  the 
final  results,  we  did  not  need  to  alter  the 
level-of-trade  designations  in  the  margin 
calculations  for  SKF  Italy,  SKF  France, 
and  SKF  Germany  because  we  used  the 
variable  for  channel  of  distribution  to 
assign  a  level-of-trade  for  the 
preliminary  results. 

Comment  2:  SKF  Sweden  asserts  that 
in  its  preliminary-results  margin 
calculation  the  Department  assigned  the 
level  of  trade  for  sales  to  unaffiliated 
customers  incorrectly  based  on 
customer  categories  rather  than 
channels  of  distribution. 

Torrington  asserts  that  no  changes 
need  to  be  made  to  SKF  Sweden's 
calculations  since  the  Department 
implemented  the  methodology 
described  in  the  preliminary-results 
analysis  memorandum. 

Department's  Position:  We  agree  with 
SKF  Sweden  that  we  should  use  ^e 
variable  for  channel  of  distribution  to 
designate  the  level  of  trade  of  sales  to 
unaffiliated  customers.  In  our 
preliminary-results  margin  calculations, 
we  erred  by  assigning  the  level  of  trade 
to  SKF  Sweden's  sales  to  unaffiliated 
customers  based  on  the  variable  for 
customer  category.  Based  on  our 
analysis  of  SKF  Sweden,  the  variable  for 
chaimel  of  distribution  is  the  most 


appropriate  item  to  use  for  designating 
the  level  of  trade  on  its  sales  to 
unaffiliated  customers.  See  our  response 
to  Comment  1  of  this  section  for 
additional  information  regarding  our 
level-of-trade  analysis.  Thus,  for  these 
final  results,  we  altered  our  calculations 
for  SKF  Sweden  such  that  we  used  the 
channel-of-distribution  variable  to 
assign  the  level  of  trade  of  sales  to 
unaffiliated  customers. 

Comment  3:  Torrington  refers  to 
language  in  the  Department's  computer 
program  for  FAG  Italy  and  asserts  that 
the  language  excludes  zero-priced  U.S. 
sales  firom  the  margin  calculation. 
Torrington  contends  that  the 
Department  should  remove  this 
programming  language  since  FAG  Italy 
reported  that  there  were  no  sample 
transactions  of  Italian-made  bearings  in 
the  U.S.  sales  database. 

FAG  Italy  asserts  that,  since  it  did  not 
report  any  zero-priced  U.S.  sales,  there 
is  no  reason  for  the  Department  to  delete 
the  programming  language.  FAG  Italy 
also  suggests  that  the  programming 
language  should  remain  since  it 
represents  a  correct  statement  of  law. 

Department's  Position:  We  agree  with 
FAG  Italy  that  there  is  no  reason  to 
delete  the  programming  language  to 
which  Torrington  refers.  However,  we 
disagree  with  the  respondent  that  this 
particular  programming  language 
should  remain  because  it  represents  a 
correct  statement  of  law.  Rather,  the 
purpose  of  this  programming  language 
is  to  avoid  the  creation  of  an  error 
message  when  the  numerator  of  the 
transaction-specific  percentage  margin 
calculation  is  zero  or  negative  and  the 
denominator  is  positive. 

Moreover,  with  respect  to  FAG  Italy, 
the  issue  of  whether  to  exclude  zero- 
priced  U.S.  sales  is  moot  because  we 
examined  the  respondent's  U.S.  sales 
database  and  determined  that  there  are 
no  such  transactions.  We  also  examined 
the  output  of  the  margin-calculation 
program  and  confirmed  that  no  U.S. 
sales  are  being  removed. 

Comment  4:  NTN  contends  that  the 
Department's  application  of  a  sampling 
factor  to  its  CEP  sales  of  SPBs  is  an 
error,  asserting  that  it  did  not  report 
these  sales  on  a  sampled  basis. 

Torrington  states  that,  if  NTN 
reported  2000  or  more  SPB  transactions, 
the  Department  should  apply  the 
sampling  factor  but,  if  the  company  had 
fewer  transactions,  it  should  not. 

Department  Position:  We  agree  with 
NTN.  However,  because  of  the 
proprietary  nature  of  our  position  on 
this  issue,  we  are  not  able  to  respond 
adequately  here.  See  memorandum  from 
Greg  Thompson  to  the  file  dated  May 
20,  1998. 
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Comment  5.  NTN  asserts  that  the 
Department  miscalculated  CEP  profit. 

Torrington  contends  that  NTN's 
comment  on  this  issue  is  too  vague. 
Torrington  contends  that  it  is  not  able 
to  provide  a  meaningful  response 
without  the  respondent  clarifying  its 
point  of  contention  and  requests  that  the 
Department  reject  NTN's  argument. 

Department  Position:  We  agree  with 
Torrington.  Inasmuch  as  NTN  does  not 
state  what  it  believes  is  in  error,  what 
caused  the  error,  or  how  the 
calculations  should  be  changed  to  fix 
the  alleged  problem,  we  can  not  address 
the  issue. 

Comment  6:  NTN  states  that, 
consistent  with  the  Department's 
position  in  the  Final  Results  of  the 
Administrative  Review  of  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan, 
61  FR  57629,  57636  (November  7,  1996), 
the  Department  should  use  the  U.S. 
selling  expenses  based  on  level  of  trade 
as  NTN  reported. 

Torrington  asserts  that  the 
Department  should  not  use  NTN's  U.S. 
selling  expenses  based  on  level  of  trade 
because  the  reporting  rationale  is  not 
supported  by  the  record.  Furthermore, 
Torrington  contends  that  the 
Department's  use  of  NTN's  reported 
methodology  appears  to  be  a  ministerial 
error,  noting  that  the  analysis 
memorandum  does  not  provide  an 
explanation  of  the  Department's 
substantive  departure  from  prior 
determinations. 

Department  Position:  We  agree  with 
Torrington  on  both  points.  Moreover, 
due  to  a  ministerial  error,  we  did  not 
revise  NTN's  reporting  of  U.S.  indirect 
selling  expenses  for  the  preliminary 
results  of  review.  We  have  corrected  the 
problem  for  the  final  results.  See 
memorandum  from  Greg  Thompson  to 
the  file,  dated  May  20, 1998.  Also,  see 
our  response  to  comment  B.2.  of  the 
"Circumstance  of  Sale"  section  of  this 
document. 

10. B.  Pre-Existing  Inventory. 
Comment:  SKF  Italy,  SKF  France,  and 
SKF  Germany  note  that  the 
Department's  preliminary-results 
analysis  memoranda  dated  January  26, 
January  27,  and  February  2,  1998.  do  not 
address  the  issue  of  whether  U.S.  sales 
of  merchandise  that  entered  into 
inventory  prior  to  the  suspension  of 
liquidation  in  the  original  LTFV 
investigation  were  excluded  from  the 
margin  calculations.  The  respondents 
suggest  that  the  Department's  failure  to 
include  instructions  in  the  margin- 
calculation  program  to  exclude  sales  of 
this  merchandise  is  a  programming 
error.  Respondents  request  that  the 
Department  address  this  oversight  for 


the  final  results  and  modify  its 
calculations  to  exclude  sales  of  pre- 
suspension  inventory. 

Torrington  contends  that  no 
programming  error  occurred  and, 
therefore,  no  changes  need  to  be  made. 
Moreover,  Torrington  asserts  that  it  is 
the  Department's  policy  to  base  its 
antidumping  analysis  of  CEP  sales  on  all 
transactions  tha!  have  a  sale  date  during 
the  POR.  Since  the  merchandise  at  issue 
was  sold  during  the  POR,  Torrington 
argues,  the  Department  should  continue 
to  include  the  sales  in  the  margin 
analysis. 

Department's  Position:  We  agree  with 
Torrington  that  no  programming  error 
occurred. 

In  Stainless  Steel  Wire  Rod  from 
France.  61  FR  47874.  47875  (Sept.  11, 
1996),  we  discussed  the  treatment  of 
U.S.  sales  of  merchandise  that  entered 
into  inventory  prior  to  the  suspension  of 
liquidation.  In  that  case,  we  indicated 
that  sales  of  merchandise  that  can  be 
demonstrably  linked  with  entries  prior 
to  the  suspension  of  liquidation  are  not 
subject  merchandise  within  the  meaning 
of  section  771(25)  of  the  Act  and, 
therefore,  are  not  subject  to  our  review. 
However,  in  these  reviews,  the 
respondents  did  not  submit  record 
evidence  to  establish  that  the  sales  at 
issue  are  of  merchandise  that  entered 
the  United  States  prior  to  the  original 
suspension  of  liquidation.  Therefore, 
consistent  with  our  practice  in  the  prior 
segment  of  these  proceedings  (see  AFBs 
7  at  54084),  for  the  final  results  we  have 
continued  to  consider  the  transactions 
to  be  sales  of  subject  merchandise  and 
included  them  in  our  margin 
calculation. 

lO.C.  Military  Sales.  Comment: 
Harden  argues  that  the  Department 
included  military  sales  improperly  in 
the  preliminary  calculations.  Harden 
observes  that,  in  its  preliminary-analysis 
memo,  the  Department  stated  that, 
"because  the  United  iGngdom 
government  does  not  have  a 
Memorandum  of  Understanding  (MOU) 
with  the  United  States,  we  have 
included  these  sales  in  our  analysis." 
Harden  argues  that  this  statement  is 
incorrect  and  that  there  is  a  current 
MOU  between  the  United  States  and  the 
United  Kingdom.  Therefore,  Harden 
contends  that  the  Department  must 
exclude  all  U.S.  military  sales  in  the 
calculation  of  Harden's  final  margins  as 
it  has  in  all  prior  reviews  to  date. 

Torrington  disagrees  with  Harden's 
argument  and  opines  that  the 
Department  is  not  required  to  modify  its 
preliminary  results  because  Harden  did 
not  supply  the  Department  with  the 
information  requested  in  the  initial  and 
supplemental  questionnaires  necessary 


to  permit  an  exclusion  of  military  sales. 
The  petitioner  asserts  that  the 
Department  should  reject  Harden's 
argument  and  that  the  Department  is 
justified  in  ignoring  Harden's  claims, 
citing  Murata  Mfg.  Co.  Ltd.  v.  United 
States,  17  Cn  259,  264,  820  F.  Supp. 
603,  607  (1993). 

Department's  Position:  We  agree  with 
the  respondent  because  our  preliminary- 
analysis  memorandum  was  in  error. 
There  is  a  current  MOU  between  the 
U.S.  and  the  U.K.  governments  effective 
until  January  1.  2005.  This 
memorandum  is  an  agreement  in  the 
public  domain.  Therefore,  we  have 
excluded  Harden's  military  sales  from 
the  final  results  in  these  reviews,  as  we 
have  in  all  prior  reviews  to  date.  See 
section  771(20)(H)  of  the  Act. 

11.  Cash-Deposit  Financing 

Comment:  NTN  argues  that  the 
Department's  decision  to  ignore 
adjustments  to  NTN's  U.S.  indirect 
selling  expenses  for  interest  on  cash 
deposits  of  antidumping  duties  is 
contrary  to  the  Department's  position  in 
past  reviews  of  these  orders  and  in 
recent  litigation. 

NTN  contends,  the  Department  noted 
in  AFBs  6  at  2104  that  such  expenses 
were  not  selling  expenses  since  they     ^' 
"were  incurred  only  because  of  the 
existence  of  the  antidumping  duty 
orders"  and  the  Department  concluded 
that  "the  expenses  can  not  correctly  be 
characterized  as  selling  expenses."  NTN 
also  points  to  the  Department's 
acceptance  of  this  adjustment  in  AFBs  5 
and  6,  and  in  the  position  the 
Department  took  in  comments  it  filed 
with  the  err  in  the  litigation  arising 
from  AFBs  4.  According  to  NTN,  the  CIT 
adopted  these  comments  in  large  part, 
holding  that  "interest  NTN  paid  for 
antidumping  duty  deposits  is  not  a 
selling  expense  and.  thus,  should  be 
excluded  from  NTN's  U.S.  indirect 
selling  expenses"  [Federal-Mogul  v. 

United  States.  20  CIT Slip  Op. 

96-193  (December  12.  1996)  [Federal- 
Mogul  2)]. 

NtN  argues  that,  in  addition  to 
disregarding  Departmental  and  judicial 
precedent  on  this  issue,  the 
Department's  decisions  in  the  instant 
reviews  are  flawed.  First,  NTN 
contends,  the  Department's  decision  to 
disallow  the  adjustment  in  the 
preliminary  results  contradicts  the  well- 
reasoned  analysis  the  Department  set 
forth  in  Tapered  Roller  Bearings  and 
Parts  Thereof  Finished  and  Unfinished, 
From  Japan,  and  Tapered  Roller 
Bearings.  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
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Reviews  and  Termination  in  Part  (TRBs 
Final  Results),  62  FR  11.825.  11828-830 
(March  13.  1997),  in  which  the 
Department  explained  that  it 
"recognize(s)  that  opportunity  costs 
*   *   *  have  a  real  Bnancial  impact  on 
the  firm." 

Second.  NTN  asserts,  the 
Department's  statements  that 
opportunity  costs  are  not  associated 
with  making  cash  deposits  is  a 
misunderstanding  of  the  definition  of 
"opportunity  costs."  NTN  argues  that 
opportunity  costs  are  "the  real 
economic  loss  which  an  entity 
experiences  when  it  must  forgo  some 
other,  more  profitable  use  of  its 
resources,"  citing  Cartersville  Elevator, 
Inc.  V.  ICC.  724  F.2d  668,  670  (8th  Cir. 
1984).  and  Afira  v.  Nuclear 
Measurements  Coq}.,  107  F.3d  466,  472 
(7th  Cir.  1997)  (describing  the  diversion 
of  funds  from  more  proBtable  activity  as 
"the  classic  definition  of  opportunity 
costs").  NTN  argues  that  the  expense 
associated  with  making  cash  deposits 
fits  these  dehnitions.  In  NTN's  view,  the 
source  of  the  funds  does  not  determine 
whether  this  is  an  opportunity  cost 
because,  in  either  case,  these  funds  can 
not  be  put  to  a  more  proBtable  use. 

Finally.  NTN  argues  that,  at  some 
point,  the  Department's  prior  decisions 
must  become  case  law.  citing  Shikou 
Chemicals  v.  United  States,  16  CIT  383. 
388  (1992)  [Shikou  Chemicals). 

Torrington  argues  that  the  oiepartment 
rejected  an  adjustment  to  NTN's  U.S. 
selling  expenses  for  cash-deposit 
financing  expenses  properly.  Torrington 
contends  that  there  are  both  policy  and 
legal  reasons  that  supp)ort  the 
Department's  decision. 

Torrington  states  that  posting  the 
estimated  antidumping  duties  is  a  direct 
consequence  of  respondent's  conscious 
decision  to  dump  and,  as  such,  is  a 
selling  (or  other  import)  expense. 
Torrington  contends  that,  if  deposits 
were  not  made,  then  there  would  be  no 
merchandise  to  resell.  Thus.  Torrington 
concludes,  deposits  are  a  cost  of  doing 
business  for  those  who  choose  to  trade 
unfairly. 

Torrington  acknowledges  that  the  CIT. 
in  Federal-Mogul  2,  reached  a  contrary 
conclusion  but  contends  that  this  is 
irrelevant,  stating  that,  when  the  statute 
is  unclear  on  its  face,  the  court  only 
reviews  the  Department's 
determinations  for  reasonableness, 
citing  The  Timken  Company  v.  United 
States.  37  F.3d  1470.  1474  (Fed  Cir. 
1994).  Torrington  states  that,  since  the 
statute  provides  no  dehnition  of 
"indirect  selling  expense,"  the  Court 
only  affirmed  the  reasonableness  of  the 
Department's  old  position  and. 
therefore,  it  remained  open  for  the 


Department  to  reconsider  and  reach 
another  reasonable  position.  Torrington 
states  further  that  administrative 
agencies  may  change  their  positions,  as 
the  Department  did  in  AFBs  7,  if  they 
provide  reasoned  explanations,  citing 
Busse  Broadcasting  Corp.  v.  F.C.C., 
87F.3d  1456  (CAFC  1996),  and 
Household  Goods  Forwarders  Tariff 
Bureau  v.  I.C.C.  968  F.2d  81  (CAFC 
1992). 

Torrington  contends  that  the  "law  of 
the  case"  doctrine  does  not  apply  in  this 
situation.  Torrington  states  that  the 
Department  made  this  very  clear  in 
AFBs  5  when  it  stated  that  each 
administrative  review  is  a  separate 
reviewable  segment  of  the  proceeding 
involving  different  sales,  adjustments, 
and  underlying  facts. 

Finally,  Torrington  states  that  Shikou 
Chemicals  is  not  relevant  in  the  instant 
case  because  the  Department  has 
determined  that  its  old  methodology 
was  conceptually  incorrect  and  required 
change,  whereas  in  Shikou  Chemicals 
the  Department  simply  changed  a 
methodology  to  improve  a  prior  method. 
Moreover.  Torrington  argues  that,  in 
Shikou  Chemicals,  the  respondent 
relied  on  the  old  methodology.  In  the 
instant  reviews.  NTN  was  fully  aware  of 
the  determination  made  in  AFBs  7. 

Department's  Position:  We  agree  with 
Torrington  that  we  should  deny  an 
adjustment  to  NTN's  U.S.  indirect 
selling  expenses  for  expenses  which 
NTN  claims  are  related  to  financing 
cash  deposits.  However,  we  do  not  agree 
with  the  reasons  Torrington  has 
presented. 

We  should  not  remove  such  financial 
expenses  from  reported  indirect  selling 
expenses  under  any  circumstances 
because  they  do  not  bear  directly  on  an 
expense  that  parties  incur  solely  as  a 
result  of  the  antidumping  duty  order; 
this  holds  regardless  of  whether  the 
party  claims  any  link  to  antidumping 
duty  deposits  or  other  expenses,  such  as 
legal  fees.  As  we  have  stated  previously: 
"money  is  fungible.  If  an  importer 
acquires  a  loan  to  cover  one  operating 
cost,  that  may  simply  mean  that  it  will 
not  be  necessary  to  borrow  money  to 
cover  a  different  operating  cost."  See 
AFBs  7  at  54079. 

Even  if  a  respondent  has  a  loan 
amount  that  equals  its  cash  deposits  or 
can  demonstrate  a  "paper  trail" 
connecting  the  loan  amount  to  cash 
deposits,  we  do  not  (insider  the  loan 
amount  to  be  related  to  the  cash 
deposits  and  will  not  remove  it  from  the 
indirect  selling  expenses.  Moreover,  the 
result  should  not  be  different  where  an 
actual  expense  can  not  be  associated  in 
any  way  with  the  cash  deposits.  We 
reject  imputation  of  an  adjustment  both 


for  this  reason  and  the  reason 
Torrington  stated:  there  is  no  real 
opportunity  cost  associated  with  cash 
deposits  when  the  paying  of  such 
deposits  is  a  precondition  for  doing 
business  in  the  United  States.  As  a 
result,  we  have  not  accepted  NTN's 
reduction  in  indirect  selling  expenses 
based  on  actual  borrowings  to  hnance 
cash  deposits  nor  will  we  accept  such 
a  reduction  based  on  imputed 
borrowings.  We  consider  all  financial 
expenses  the  affiliated  importer 
incurred  with  respect  to  sales  of  subject 
merchandise  in  the  United  States  to  be 
indirect  selling  expenses  under  section 
772(d)(1)(D)  of  the  Act. 

Although  we  have  allowed  removal  of 
expenses  for  financing  cash  deposits  in 
a  post-URAA  case  (see  TRBs  Final 
Results),  we  reexamined  this  issue  in  a 
previous  segment  of  these  proceedings 
and  concluded  that  the  new  policy  best 
reflects  commercial  reality  with  respect 
to  affiliated-importer  situations  [see 
AFBs  7). 

12.  Romania-Specific  Issues 

Comment  1 :  Torrington  argues  that 
the  Indonesian  import  data  used  to 
value  the  steel  to  manufacture  inner  and 
outer  rings  (Indonesian  tariff 
classification  HTS  7228.30)  appear  to  be 
erroneous.  Torrington  claims  that  these 
data  only  appear  in  the  trade  statistics 
for  January-February  1996  and  therefore 
do  not  include  full-year  data' for  1996. 
Torrington  also  argues  that  the 
Indonesian  import  statistics  for  the 
entire  year  1996  demonstrate  no  imports 
of  that  category  of  steel.  Torrington 
claims  that  the  only  reliable  Indonesian 
import  data  on  the  record  for  HTS 
7228.30  are  those  for  the  full-year  1995. 
which  Torrington  submitted  on 
December  12, 1997.  Thus,  Torrington 
contends  that  the  Department  should 
determine  that  the  January-February 
1996  data  for  this  certain  Indonesian 
tariff  classification  are  unreliable  and 
rely  on  data  for  the  full-year  1995 
instead. 

TIE  disagrees  with  Torrington 's 
argument  and  claims  that  the  January- 
February  1996  data  the  Department  used 
to  value  steel  used  to  manufacture  inner 
and  outer  rings  (Indonesian  tariff 
classification  HTS  7228.30)  are  reUable. 
TIE  states  that  it  is  logical  to  assume 
that  the  end-of-year  data  for  that  tariff 
classification  was  simply  not  available 
for  publication  at  the  time  the  year-end 
Indonesian  statistics  were  issued.  TIE 
claims  that  Torrington  provided  no 
factual  evidence  showing  that  end-of- 
year  steel  data  are  available.  TIE  notes 
that  there  is  only  a  slight  difference 
between  the  average  import  price  as 
derived  from  the  January-February  1996 
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data  and  the  full-year  1995  data  and 
thus  claims  that  the  similarity  in  prices 
supports  the  reliability  of  January- 
February  1996  data. 

Department's  Position:  We  agree  with 
the  petitioner.  We  find  that  using  full- 
year  1995  data  is  more  appropriate  than 
using  only  two  months  of  data  from 
1996,  especially  given  that  the  1995 
data,  unlike  the  1996  data,  allow  us  to 
remove  imports  from  NME  countries 
and  countries  with  small  volumes  of 
exports  to  Indonesia.  See  our  response 
to  comment  2  below. 

Comment  2:  Torrington  argues  that 
surrogate  values  for  bearing-quality  steel 
should  have  been  adjusted  in 
conformity  with  Department  practice  to 
exclude  imports  from  NMEs,  imports  of 
small  quantities,  and  imports  from  non- 
producers  of  bearing-quality  steel  when 
the  Department  calculated  surrogate 
values  from  import  statistics.  Torrington 
suggests  that  the  Department  use  the 
1995  Indonesian  import-statistics  report 
that  lists  the  source  countries  of  the 
import  data  and  develop  ratios  to  apply 
to  Indonesian  imports  in  other  periods 
for  which  the  source  countries  are  not 
listed,  citing  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  or 
Unfinished,  from  Romania:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  37194. 
37195  (July  11,  1997)  (TRBsfrom 
Romania). 

The  respondent  argues  that,  under  the 
circumstances,  the  Department  should 
not  exclude  imports  from  NMEs, 
imports  of  small  quantities,  and  imports 
from  non-producers  of  the  relevant 
product  in  calculating  surrogate  values 
from  import  statistics.  TIE  states  that  the 
most  current  and  accurate  data  are  not 
available  to  make  the  appropriate 
adjustments  in  the  final  results. 

Department's  Position:  We  agree  with 
the  petitioner.  It  is  our  practice  to 
exclude  imports  from  countries  we  have 
previously  determined  to  be  NMEs, 
small  import  quantities,  and  imports 
from  non-producers  of  bearing-quality 
steel  in  calculating  surrogate  values  for 
material  inputs,  where  such  exclusions 
are  possible  based  on  record 
information.  See  TRBs  from  Romania  at 
37195.  Therefore,  using  the  data 
available  in  the  record  and  consistent 
with  our  practice  in  TRBs  from  Romania 
at  37195,  we  have  excluded  imports 
from  countries  that  export  less  than 
seven  metric  tons  per  annum  to 
Indonesia  for  the  final  results.  We  also 
have  excluded  imports  from  NMEs  and 
imports  from  non-producers  of  bearing- 
quality  steel. 

Comment  3:  Torrington  argues  that 
the  Department  should  not  use  factory 
overhead,  SG&A,  and  profit  rates  from 


the  financial  statements  of  an 
Indonesian  steel  company,  P.T.  Jaya  Pari 
Steel,  and  asserts  that  it  is  not  in  the 
same  industry  category  as  the  bearing 
industry.  Torrington  asserts  that  data 
from  another  Indonesian  manufacturer, 
P.T.  Lion  Metal  Works,  is  on  the  record 
and  this  company  produces 
merchandise  which  more  closely 
approximates  the  bearing  industry. 
Torrington  asserts  that  in  the  final 
results  the  Department  should  use  the 
financial  statements  of  P.T.  Lion  to 
calculate  SG&A  and  profit  rates, 
adjusting  the  calculation  to  avoid 
double-counting  of  movement  expenses 
by  using  public  data  available  on  the 
record. 

TIE  disagrees  with  Torrington's 
argument  that  the  Department  should 
use  the  financial  statements  of  P.T.  Lion 
Metal  works  to  calculate  factory 
overhead,  SG&A.  and  profit  rates 
instead  of  using  the  financial  statement 
of  P.T.  Jaya  Pari  Steel.  TIE  recognizes 
that  P.T.  Jaya  Pari  Steel  is  not  a  bearings 
producer.  However.  TIE  argues  that  P.T. 
Jaya  Pari  Steel  is  a  steel  company  and, 
therefore,  is  more  closely  related  to  a 
bearings  producer  than  is  P.T.  Lion, 
which  is  involved  in  activities  such  as 
hospital  and  high-security  equipment. 
TIE  asserts  that,  in  AFBs  7  at  54080. 
the  Department  used  the  factory 
overhead,  SG&A,  and  profit  values  of 
P.T.  Jaya  Pari  and  should  conform  to 
past  practice,  lit  also  asserts  that,  in 
this  review,  P.T.  Jaya  Pan's  information 
contains,  in  a  single,  public  source, 
factory  overhead,  SG&A,  and  profit  data. 
TIE  claims  that  it  would  be  inaccurate 
to  use  P.T.  Lion's  data  since  it  could  not 
be  ensured  that  costs  are  included 
correctly  within  administrative  or 
distribution  expenses  and  that  the 
Department  would  be  forced  to  go  to 
another  source  to  get  the  overhead 
information  for  its  analysis. 

Department's  Position:  As  we  stated 
in  AFBs  7  at  54080,  in  our  hierarchy  for 
selecting  data  for  possible  surrogate 
values,  we  prefer  to  use  current, 
publicly  available  information.  P.T.  Jaya 
Pari's  information  is  contemporaneous 
with  the  POR,  P.T.  Jaya  Pari  is  a  steel 
producer  and  therefore  more  similar  to 
a  bearings  producer  than  P.T.  Lion,  a 
manufacturer  of  hospital  and  high- 
security  equipment,  and,  finally,  the 
P.T.  Jaya  Pari  statements,  unlike  the  P.T. 
Lion  statements,  allow  us  to  calculate 
overhead,  SG&A,  and  profit  from  one 
source  as  well  as  to  analyze  the 
components  of  each  element.  See 
Preliminary  Analysis  Memorandum  for 
AFBs  from  Romania  for  the  1996-1997 
POR  dated  January  26.  1998.  Therefore, 
we  have  used  P.T.  Jaya  Pari's  financial 
statement  because  it  represents  a  closer 


approximation  of  the  costs  incurred  by 
"TIE  than  would  use  of  P.T.  Lion's 
financial  statement. 

Comment  4:  Torrington  argues  that,  to 
value  the  steel  used  in  the  manufacture 
of  TIE'S  bearings,  the  Department 
should  use  the  appropriate  tariff 
classification  for  steel  used  to 
manufacture  balls,  i.e..  other  wire  of 
alloy  steel  (HTS  7229.90).  Torrington 
argues  that  TIE  stated  that  wire  is  used 
to  produce  balls  but  it  appears  that  the 
Department  used  the  value  of  steel 
"rod"  in  coils  (HTS  7227.90),  not 
"wire"  (HTS  7229.90),  to  value  the  steel 
for  balls.  Torrington  suggests  that  the 
Department  correct  this  error  in  the  final 
results,  replacing  the  value  for  "rod." 
wherever  it  is  used  to  value  the  steel  for 
balls,  with  the  appropriate  value  for 
"wire." 

Department's  Position:  We  have 
reviewed  the  record  and  found  that  we 
used  the  appropriate  values  for  steel 
used  to  manufacture  balls,  i.e.,  HTS 
7229.90  (other  alloy  wire  of  alloy  steel). 
Our  materials  for  the  final  results 
contain  the  correct  HTS  numbers. 

Comment  5:  Torrington  contends  that 
the  International  Labor  Office  (ILO) 
costs  the  Department  used  in  the 
preliminary  results  of  review  are  flawed 
because  the  wage  rates  the  Department 
used  to  calculate  labor  costs  reflect  only 
minimum  wages  in  Indonesia  and  thus 
do  not  represent  actual  labor  costs 
accurately. 

Torrington  also  disagrees  with  the 
Department's  use  of  the  ILO's  "average 
daily  wage  and  hours  worked  per  week 
for  the  iron  and  steel  basic  industries" 
to  value  direct  labor.  Torrington  claims 
that  the  iron  and  steel  basic  industries 
are  not  within  the  same  industry 
category  as  the  industry  producing 
bearings.  Torrington  argues  that  the 
Department  decided  the  proper 
classification  of  the  AFB  industry  in 
TRBsfrom  Romania  at  37194.  The 
petitioner  claims  that,  even  if  the 
minimum  wage  rates  the  Department 
used  reflected  rates  actually  paid  in 
Indonesia,  the  rates  would  not  be 
applicable  to  the  industry  in  this  review 
under  any  reasonable  interpretation  of 
the  comparable-merchandise  standard 
set  forth  in  section  773(c)(4)(B)  of  the 
Act. 

Torrington  proposes  that,  in  the 
interest  of  the  Department's  desire  to 
obtain  actual  or  as  accurate  as  possible 
information,  the  Department  should  use. 
for  the  final  results,  either  the 
Department's  Expected  Wages  of 
Selected  Nonmarket  Economy 
Countries,  the  1997  issue  oi  Investing, 
Licensing  and  Trading  Conditions 
Abroad  (IL&T),  or  Doing  Business  in 
Indonesia  (1996). 
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TIE  claims  that  it  was  reasonable  and 
in  accordance  with  law  for  the 
Department  to  use  the  ILO  labor  costs. 
TIE  argues  that  there  is  nothing  on  the 
record  which  indicates  that  the  ILO 
wages  do  not  reflect  actual  costs  to 
employers.  TIE  explains  that  in  TRBs 
from  Romania  at  37197  the  Department 
found  no  indication  that  the 
"minimum"  rate  for  the  industry 
excludes  any  employee-benefit  costs 
which  the  Diepartment  normally 
considers.  TIE  notes  that  the 
Department  also  addressed  this  issue  in 
its  January  26,  1998,  Preliminary 
Analysis  Memorandum,  where  it  added 
amounts  to  labor  rates  to  account  for 
benefits.  TIE  states  that  the  Department 
adjusted  the  ILO  data  correctly  by  using 
information  from  the  Foreign  Labor 
Trends,  as  in  Lighters  from  the  PRC, 
which  showed  supplementary  benefits 
to  be  33  percent  of  manufacturing 
earnings. 

TIE  also  opposes  Torrington's 
contention  that  the  Department  should 
not  use  data  from  Indonesian  iron  and 
steel  basic  industries  to  value  direct  and 
indirect  labor.  TIE  claims  that  the 
Department  responded  to  this  same 
argiunent  in  TRBs  fmm  Romania  at 
37197,  where  it  acknowledged  that  wage 
rates  for  laborers  in  the  iron  and  steel 
basic  industries  are  not  in  the  same 
industry  as  the  bearings  industry.  TIE 
notes  that  section  773(c)(4)  of  the  statute 
states  that  the  Department  will  attempt 
to  find  producers  of  comparable 
products  in  selecting  surrogate  countries 
when  the  Department  can  not  locate 
information  from  the  same  industry.  TIE 
argues  that  the  facts  of  the  current  case 
are  the  same  as  those  in  TRBs  from 
Romania  and,  therefore,  that  there  is  no 
information  on  the  record  which 
pertains  specifically  to  the  bearing 
industry. 

In  addition,  TIE  argues  that  the 
Department  rejected  in  TRBs  from 
Romania  at  37197  two  of  the  alternate 
sources  for  surrogate  data,  IL&T  and 
Doing  Business  in  Indonesia  (1996), 
proposed  by  Torrington.  Also,  lit 
contests  Torrington's  suggestion  that  the 
Department  use  its  own  calculation  of 
wage  rates  for  NME  countries.  Expected 
Wages  of  Selected  Nonmarket  Economy 
Countries,  which  is  referenced  by  the 
Department's  new  regulations.  TIE 
argues  that  the  new  regulations  are  not 
relevant  in  this  review  and,  therefore,  it 
would  be  unreasonable  for  the 
Depytment  to  apply  those  wage  rates  in 
an  old-regulations  case  without  prior 
notice  to  TIE. 

Department's  Position:  We  disagree 
with  the  petitioner.  The  wage  rates  we 
used  in  the  preliminary  results 
represent  actual  costs.  Although  the  ILO 


data  is  a  minimum  wage,  it  includes 
such  costs  as  "cost-of-living  allowances, 
and  other  guaranteed  and  regularly  paid 
allowances,"  according  to  the  ILO's 
Special  Supplement  to  the  Bulletin  of 
LabAr  Statistics  (1994).  Furthermore, 
this  follows  our  practice  in  AFBs  7, 
TRBs  from  Romania,  and  in  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  or  Unfinished,  from  Romania; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
11217  (March  6. 1998).  Thus,  we  have 
continued  to  use,  in  these  final  results, 
the  ILO  labor  data  that  we  used  in  the 
preliminary  results. 

We  have  not  used  our  own  calculation 
of  wage  rates  for  NME  countries, 
Expected  Wages  of  Selected  Nonmarket 
Economy  Countries,  because  this 
administrative  review  is  not  governed 
by  the  new  regulations.  We  do, 
however,  intend  to  use  this  data  source 
in  any  subsequently  requested 
administrative  reviews  which  will  be 
governed  by  the  new  regulations. 

[FR  Doc.  9»-16100  Filed  6-17-98:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-475-0591 

Pressure  Sensitive  Plastic  Tape  From 
Italy;  Preiiminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review 

of  pressure  sensitive  plastic  tape  from 

Italy. 

SUMMARY:  In  response  to  a  request  from 
an  importer,  Horizon  Plastics,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  finding  on  pressure 
sensitive  plastic  tape  from  Italy.  The 
period  of  review  is  October  1,  1996 
through  September  30, 1997.  This 
review  covers  products  manufactured 
and  exported  by  N.A.R.S.p.A.  We  have 
preliminarily  found  that  sales  of  subject 
merchandise  have  been  made  below 
normal  value.  If  these  preliminary 
results  are  adopted  in  our  final  results, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  the  export  price  or 
constructed  export  price  and  normal 
value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 


Parties  who  submit  arguments  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  We  will 
issue  the  final  results  not  later  than  120 
days  from  the  date  of  publication  of  this 
notice. 

EFFECTIVE  DATE:  Jime  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner,  AD/ 
CVD  Enforcement  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-4195,  and  482- 
3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CPU  Part  351 
(62  FR  27296,  May  19,  1997). 

Background 

On  October  21,  1997,  the  Department 
published  in  the  Federal  Register  (42 
FR  56110)  the  antidumping  duty  finding 
on  pressure  sensitive  plastic  tape  (PSPT) 
firom  Italy.  On  October  31,  1997,  in 
accordance  with  19  CFR  351.213(b),  an 
interested  party  and  importer  of  the 
subject  merchandise.  Horizon  Plastics, 
Inc..  requested  that  the  Department 
conduct  an  administrative  review  of 
N.A.R.S.p.A.  exports  of  subject 
merchandise  to  the  United  States.  We 
published  the  notice  of  initiation  of  this 
review  on  November  26, 1997  (62  FR 
63069). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  PSPT  measuring  l^A 
inches  in  width  and  not  exceeding  4 
mils  in  thickness.  During  the  period  of 
review  (POR),  the  above  described  PSPT 
was  classified  under  HTS  subheadings 
3919.90.20  and  3919.90.50.  The  HTS 
subheadings  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Use  of  Facts  Otherwise  Available 

We  preliminarily  determine  that,  in 
accordance  with  section  776(a)(2)(A)  of 
the  Act,  the  use  of  facts  available  is 
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appropriate  for  N.A.R.S.p.A.  because 
this  firm  did  not  respond  to  the 
Department's  antidumping 
questionnaire.  In  addition,  there  is  no 
information  on  the  record  within  the 
meaning  of  section  782(e)  of  the  Act 
with  regard  to  sales  by  N.A.R.S.p.A.  and 
therefore  no  information  to  consider  as 
an  alternative  to  facts  available  in 
determining  the  margin  for  N.A.R.S.p.A. 

The  Department  finds  that,  in  not 
responding  to  the  questionnaire,  this 
firm  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with 
requests  for  information  from  the 
Department.  Where  the  Department 
must  base  the  entire  dumping  margin 
for  a  respondent  in  an  administrative 
review  on  the  facts  available  because  the 
respondent  failed  to  cooperate,  section 
776(b)  authorizes  the  Department  to  use 
an  inference  adverse  to  the  interests  of 
the  respondent  in  choosing  the  facts 
available.  Section  776(b)  also  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record. 

As  adverse  facts  available,  we  have 
used  the  highest  rate  from  any  prior 
segment  of  the  proceeding,  12.66 
percent.  This  rate  was  calculated  in  the 
Final  Results  of  Administrative  Review 
of  Antidumping  Finding  (48  FR  35666). 
covering  the  period  February  18. 1977 
through  September  30,  1980. 
Information  from  prior  segments  of  the 
proceeding  constitutes  "secondary 
information"  within  the  meaning  of 
section  776(c)  of  the  Act.  Section  776(c) 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate 
secondary  information  by  comparing  it 
with  independent  sources  reasonably  at 
its  disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  corroborate  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value. 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 


corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see.  e.g..  Fresh  Cut 
Flowers  from  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  (60  FR  49567). 
where  the  Department  disregarded  the 
highest  margin  as  averse  facts  available 
because  the  margin  was  based  on 
another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin).  No  such 
circumstances  exist  in  this  case  which 
would  cause  the  Department  to 
disregard  a  prior  margin. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
October  1.  1996.  through  September  30. 
1997: 


Manufacturer/exporter 

Margin 
(percent) 

N  A  R  S  D  A       

12.66 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Interested 
parties  may  also  request  a  hearing 
within  ten  days  of  publication.  If 
requested,  a  hearing  will  t>e  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  39  days  after  the  date  of 
publication  of  the  first  work  day 
thereafter.  Interested  parties  may  submit 
case  briefs  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  will  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
briefs,  within  120  days  from  the 
publication  of  these  preliminary  results. 
The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
upon  completion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  pressure  sensitive  plastic 
tape  from  Italy  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 


provided  by  section  751(a)(1)  of  the  Act: 
(1)  the  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review  (except  no  cash 
deposit  will  be  required  where 
weighted-average  margin  is  de  minimis, 
i.e..  less  than  0.5  percent);  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  an  individual  rate; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  a  previous  review,  or  the 
original  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  estabUshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  12.66  percent,  the 
"new  shipper"  rate  established  in  the 
first  notice  of  final  results  of 
administrative  review  published  by  the 
Department  (48  FR  35686,  August  5. 
1983). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  June  11,  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary.  Import  Administration. 
(FR  Doc.  9a-16273  Filed  6-17-98;  8:45  am] 
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summary:  On  June  4.  1998  the 
binational  panel  issued  its  decision  in 
the  review  of  the  final  antidumping 
duty  administrative  review  respecting 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Canada, 
Secretariat  File  No.  USA-97-1904-03. 
The  panel  affirmed  in  part  and 
remanded  in  part  the  final 
determination  for  further  action  within 
60  days.  Copies  of  the  panel  decision 
are  available  from  the  U.S.  Section  of 
the  NAFTA  Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington.  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  IWORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  to  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  has  been  conducted  in  '^ 

accordance  with  these  Rules. 
BACKGROUND:  On  May  12.  1997, 
Stelco,  Inc.  filed  a  First  Request  for 
Panel  Review  with  the  U.S.  Section  of 
the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  Panel  review  was 
requested  of  the  final  antidumping  duty 
Administrative  review  made  by  the 
International  Trade  Administration  in 
the  administrative  review  respecting 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Canada.  This 
determination  was  published  in  the 
Federal  Register  on  April  15,  1997  (62 
FR  18448).  The  NAFTA  Secretariat 
assigned  Case  Number  USA-97-1904- 
03  to  this  request.  The  panel  reviewed 
the  complaints,  briefs  and  other 
docimients  and  heard  oral  argument  in 
this  matter. 


Panel  Decision:  The  panel  remanded 
the  final  determination  to  ITA  to  (1) 
reconsider  the  calculations  of  transfer 
prices  for  certain  inputs  and  consider 
argimients  that  the  transfer  price  of 
those  inputs  should  be  recalculated  to 
take  account  of  the  actual  costs  with 
regard  to  those  inputs:  (2)  recompute  the 
^t  interest  expense  factor  to  iyclude 
certain  payments  to  governments  other 
than  income  tax;  and  (3)  correct  clerical 
errors  concerning  certain  inland  freight 
expenses.  The  panel  ordered  the  remand 
determination  to  be  returned  within  60 
days  (by  August  3. 1998). 

Dated:  June  6,'1998. 
James  R.  Holbein, 

U.S.  Secretary,  NAFTA  Secretariat. 

IFR  Doc.  9*-16159  Filed  6-17-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Pocl(et  No.  980429111-8111-01] 

RIN  0«4ft-ZA43 

Coastal  Services  Center  Coastal 
Change  Analysis  Program 

AGENCY:  National  Ocean  Service  (NOS), 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  availability  of  Federal 
assistance. 

SUMMARY:  The  Coastal  Services  Center 
announces  the  availability  of  Federal 
assistance  for  fiscal  year  1999  in  the 
Coastal  Change  Analysis  Program.  This 
announcement  provides  detailed 
guidelines  for  the  program  area  and 
include  details  for  the  technical 
program,  evaluation  criteria,  and 
selection  procedures.  All  applicants  are 
required  to  submit  a  NOAA  Grants 
Application  Package  and  project 
proposal.  The  standard  NOAA  Grants 
Application  Package  (which  includes 
forms  SF-^24,  SF-424A,  ^-424B,  SF- 
424C,  SF-424D,  CD-511.  DC-512,  and 
SF-LLL)  can  be  obtained  from  the 
Coastal  Services  Center,  (843)  740-1200. 
Each  funded  project  will  establish  a 
cooperative  agreement.  The  total 
amount  of  funding  is  $200,000  to 
$335,000.  A  20%  cost  share  is  required. 
DATES:  Completed  applications  will  be 
accepted  through  5:00  pm  Eastern 
Daylight  Time  on  July  15,  1998.  Target 
award  date  is  anticipated  to  be  within 
90  days  of  application  closing  date. 
ADDRESSES:  Send  completed 
applications  to  Dr.  Dorsey  Worthy, 
NOAA  Coastal  Services  Center,  2234 


South  Hobson  Avenue,  Charleston, 

South  Carolina  29405-2413. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Dorsey  Worthy,  (843)  740-1234  or 

dworthy^csc.noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Authority 

Statutory  authority  for  this  program  is 
provided  under  16  U.S.C.  Sec.  1456.C 
(Technical  Assistance);  15  U.S.C.  Sec. 
1540  (Cooperative  Agreements);  33 
U.S.C.  Sec.  1442  (Research  program 
respecting  p>ossible  long-range  eff^ects  of 
pollution,  overfishing,  and  man-induced 
changes  of  ocean  ecosystems];  and  33 
U.S.C.  Sec.  1441  (Monitoring  and 
research  programs). 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

The  CSC  Program  is  listed  in  the 
Catalog  of  Federal  IDomestic  Assistance 
under  Number  11.473. 

Program  Description 

NOAA's  Coastal  Services  Center 
(CSC)  is  seeking  proposals  to  expand  its 
national  effort  to  monitor  change  in 
coastal  habitats.  The  purpose  of  these 
guidelines  is  to  identify  eligibility 
criteria,  roles  and  resp>onsibilities, 
milestones,  and  selection  criteria 
associated  with  the  award.  Each  funded 
project  will  establish  a  one  year 
cooperative  agreement  between  CSC  and 
the  Cooperator.  Most  projects  will  be 
funded  in  the  approximately  $10,000- 
$75,000  range.  A  cost  share  of  20%  of 
the  total  award  amount  is  required  for 
consideration. 

Background 

The  National  Oceanic  and 
Atmospheric  Administration's  (NOAA) 
Coastal  Services  Center  (CSC)  in 
Charleston,  South  Carolina  is  a  coastal 
science  and  resource  advisory  center 
that  draws  on  the  expertise  of  NOAA 
and  its  partners  to  address  critical 
coastal  resource  issues.  Established  in 
1994  in  Charleston,  the  Center's  mission 
is  to  provide  information,  education  and 
technology  transfer  to  the  coastal 
community  for  improved  decision 
making.  The  Center  serves  to  bridge  the 
gap  between  coastal  scientists  and 
resource  managers  by  bringing  Center 
staff,  technologies,  and  outside  partner 
expertise  to  bear  on  national  problems 
related  to  coastal  ecosystems  and 
economies. 

The  Coastal  Services  Center's  Coastal 
Change  Analysis  Program  (C-CAP)  is  a 
nationwide  effort  to  produce 
standardized  land  cover  and  benthic 
habitat  maps  and  change  data  for  all 
coastal  areas  of  the  United  States.  This 
work  is  accomplished  in  close 
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cooperation  with  state  and  local 
resource  management  agencies.  The 
objectives  of  the  program  are  to  produce 
nationally  consistent  baseline  and 
change  data,  and  to  determine  the 
impacts  these  changes  have  on  living 
marine  resources  for  informed  coastal 
decision  making  as  well  as  for 
identifying  and  protecting  essential  fish 
habitat.  For  these  C-CAP  efforts, 
consideration  for  funding  will  be 
limited  to  projects  in  the  following 
states,  based  on  gaps  in  previous 
mapping  efforts:  Florida,  Massachusetts, 
New  Jersey,  New  York,  North  Carolina, 
Oregon  and  Texas.  Total  amount  of 
funding  available  is  $200,000  to 
$335,000. 

C-CAP  will  initiate  projects  in  three 
general  areas  in  FY99: 

0.  New  terrestrial  land  cover  change 
analysis  projects  will  be  initiated  to 
derive  Landsat  Thematic  Mapper  (TM) 
based  terrestrial  wetlands  and  uplands 
land  cover  characterizations  and  change 
for  state  or  regional  scale  studies.  These 
projects  are  part  of  the  C-CAP  effort  to 
establish  a  baseline  change  assessment 
for  all  coastal  areas  of  the  United  States. 
Project  funding  for  FY 99  will  range  from 
$10,000  to  $75,000,  for  a  total  of  up  to 
$300,000  maximum  for  this  category. 

1.  New  seagrass  and  other  submersed- 
benthic  mapping  projects  will  be 
initiated  to  derive  location  and  change 
maps  of  seagrass  and  other  nearshore 
benthic  resources  as  part  of  the 
continuing  C-CAP  effort  to  establish  a 
baseline  change  assessment  for  all 
coastal  areas  of  the  United  States. 
Project  funding  for  FY 99  will  range  from 
$5,000  to  $10,000,  for  a  total  of  up  to 
$30,000  maximum  for  this  category. 

2.  State  and  local  land  cover  and 
benthic  change  applications  projects 
will  be  initiated  to  foster  local  (county 
and  township  level)  use  of  C-CAP  land 
cover  and  benthic  resource  maps  for 
coastal  land  use  planning  and 
management.  Project  funding  for  FY99 
will  range  from  $10,000  to  $35,000,  for 
a  total  of  up  to  $35,000  maximum  for 
this  categorj'. 

Roles  and  Responsibilities 

These  projects  are  intended  to  be 
cooperative  in  nature.  The  project 
proposals  should  demonstrate 
cooperative  efforts  among  various 
participants  such  as  federal,  state,  and 
local  governments.  Successful  proposals 
will  establish  a  consortium  of  key 
participants,  and  identify  appropriate 
responsibilities  for  these  project 
partners.  The  following  items  identify 
the  minimum  project  participation 
expected  by  the  Coastal  Services  Center 
and  the  project  applicant.  Additional 


roles  and  responsibilities  should  be 
identified  by  the  applicant. 

1.  Coastal  Services  Center.  C-CAP 
and  the  Coastal  Services  Center  shall 
have  primary  responsibility  for  the 
following  activities  associated  with  the 
project: 

2    Provide  all  Landsat  TM  imagery  or 
aerial  Photography  needed  for  the 
project.  The  original,  government- 
provided  data  are  property  of  CSC  and 
must  be  returned  to  CSC  upon 
completion  of  the  project. 

2    Provide  technical  guidance  for 
image  processing,  field  verification,  and 
accuracy  assessment  to  ensure  all 
procedures  and  products  meet  the 
guidelines  presented  in  Dobson  et  al. 
1995  (Available  on  the  C-CAP 
homepage  of  the  CSC  web  site  or  upon 
request  from  the  CSC  library).  This 
includes: 
— The  provision  of  guidance  and 

manpower  in  all  field  exercises 

deemed  necessary  by  both  parties; 

and 
— Site  visits  by  C-CAP  personnel  to  the 

facilities  of  the  cooperator(s)  to 

provide  technical  assistance  as 

necessary  during  data  processing. 

2    Provide  all  necessary  forms, 
information  and  assistance  to  dociunent 
Federal  Geographic  Data  Committee 
(FGDC)  compliant  metadata  for  the 
change  detection  product. 

2    Monitor  progress  and  evaluate 
biannual  progress  reports. 

0.  Cooperator.  The  Cooperator  shall 
have  primary  responsibility  for  the 
following  activities  associated  with  the 
project: 

2    Organize  and  manage  project 
planning  and  partnership  development. 

2    Administer  the  cooperative 
agreement  in  accordance  with  the  terms 
of  the  cooperative  agreement  award. 

2    Identify  a  technical  coordinator 
that  will  take  the  lead  for  all  technical 
aspects  of  the  change  detection  and  a 
management  coordinator  that  will  be 
responsible  for  relating  the  data  to  key 
management  issues  an  ensuring  that  the 
data  are  integrated  into  pertinent  coastal 
management  programs. 

2    Perform  a  change  detection 
analysis  for  the  study  area  as  per  this 
announcement  presented  in  Dobson  et 

al.  1995. 

2    Furnish  for  the  change  detection 
analysis  all  digital  (i.e.  NWI)  or  hard 
copy  (i.e.  aerial  photos)  data  at  their 
disposal  that  may  be  valuable  as 
ancillary  data. 

2    Provide  complete  FGDC  compliant 
metadata  for  the  change  detection 
products. 

2    Provide  all  georeferenced  field 
data  collected  during  image  verification 
and  accuracy  assessment. 


2    Submit  biannual  progress  reports. 

0.  Joint  Responsibility  Both  C-CAP 
and  the  cooperator  will  provide  final 
field  accuracy  assessment  of  the 
product,  which  may  require  either  party 
to  supply  such  equipment  as  laptop 
computers  for  field  use,  GPS  units,  four- 
wheel  drive  vehicles,  etc. 

Project  Funding  Priority  ♦ 

Program  policy  factors  may  be 
considered  in  final  award  decisions  to 
ensure  a  balance  of  technical  areas  and 
geographic  distribution. 

Pro)ect  Proposal 

All  project  proposals  should  include 
the  following  sections  for  a  total  of  6- 
8  pages  maximum: 

2    Goals  and  Objectives — identify 
broad  project  goals  and  quantifiable 
objectives; 

2  Background/Introduction — state 
the  problem  and  summary  of  existing 
federal/ state/local  efforts; 

2    Audience — describe  specifics  of 
how  the  project  will  contribute  to 
improving  or  resolving  coastal 
management  issues  with  the  primary 
target  audience,  also  identify  the 
audience  explicitly; 

2    Project  Description/ 
Methodology — describe  the  specifics  of 
the  project  (in  3  pages  maximum),  with 
a  complete  and  explicit  description  of 
the  project  area  (i.e.  TM  scene  path, 
row;  number  and  location  of  aerial 
photos,  flightlines  etc); 

2    Project  Partners — identify  project 
partners  and  their  respective  roles; 

2    Milestones  and  Outcomes — list 
target  milestones.  timeUnes,  and  desired 
outcomes  in  terms  of  products  or 
services;  and, 

2    Project  Budget — provide  a  detailed 
budget  breakdown  by  category  and 
provide  a  brief  narrative  budget 
justification,  including  identification  of 
20%  cost  share. 

Note:  All  applicants  are  required  to  submit 
1  original  and  2  copies  of  a  completed  and 
signed  NOAA  Grants  Application  Package. 
The  application  package  may  be  obtained  by 
calling  the  CoasUl  Services  Center  at  (843) 
740-1200. 

Selection  Process 

Applicants  will  submit  applications 
to  the  Coastal  Services  Center  by  the 
published  due  date.  Each  proposal  will 
be  reviewed  by  two  external  and  two 
NOAA  reviewers.  Reviewers  will 
individually  score  each  proposal 
following  the  criteria  published  in  these 
guidelines.  Each  proposal  will  be 
ranked  by  average  score  and  submitted 
to  the  CSC  Coastal  Information  Services 
Associate  Director,  who  will  make  the 
final  selections  based  on  reviewer 
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rankings  and  the  project  funding 
priorities  outlined  above.  It  is 
anticipated  that  3  to  10  projects  will  be 
funded. 

Evaluation  Criteria  (With  Weights) 

Applications  that  do  not  meet  the 
required  20%  cost  share  will  not  be 
considered. 

Coastal  Management  Relevance  (40 
points). 

2    Does  the  project  tie  into  ongoing 
federal,  state  or  local  management 
activities  and/or  programs?  (25  points). 

2     Does  the  project  address  critical 
federal,  state  or  local  coastal 
management  poUcies  relating  to  land 
cover  and  land  cover  change  (i.e.  non- 
point  source  runoff?  (15  points). 

Strength  of  Partnerships  (30  points). 

2  Does  the  project  have  a  cfearly 
defined  audience  and  products  have 
clearly  defined  users?  (15  points). 

2    How  will  the  project  foster 
ongoing  federal,  state  or  local 
partnerships  for  use  of  land  cover 
change  to  answer  coastal  management 
needs  among  key  collaborators?  (15 
points). 

Technical  Merit  (30  points). 

2    Does  the  proposed  project 
maximize  the  use  of  existing  resources? 
(15  points). 

2     Is  the  approach  scientifically 
sound  and  relevant  at  the  local  level? 
(15  points). 

Selection  Schedule 

The  following  are  the  approximate 
milestones  and  dates  for  the  selection 
schedule  of  the  cooperator: 
Applications  due:  July  15,  1998 
Award  target  start  date:  October  31, 

1998 

Project  Reporting/Evaluation 
Requirements 

The  Cooperator  will  be  asked  to 
provide  biannual  progress  reports. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  budget  for 
FY  99  is  authorized.  Total  funding 
available  for  this  announcement  will  be 
between  $200,000  and  $335,000.  There 
is  nos  guarantee  that  sufficient  funds 
will  be  available  to  make  awards  for  all 
approved  projects.  Publication  of  this 
notice  does  not  obligate  NOAA  to  award 
any  specific  grant  or  cooperative 
agreement  or  to  obligate  all  or  any  parts 
of  the  available  funds. 

Cost  Sharing 

Cost  sharing  at  20%  of  the  total 
Federal  project  funding  cost  is  required 
in  response  to  these  guidelines  and 
should  be  provided  by  the  applicant  or 
third  party  contributions. 


Eligibility  Criteria 

Applicant  eligibility  is  limited  to 
projects  in  the  following  states,  based  on 
gaps  in  previous  efforts;  Florida, 
Massachusetts.  New  Jersey.  New  York, 
North  Carolina,  Oregon  and  Texas. 
Other  Federal  agencies  or  institutions 
are  not  eligible  to  receive  Federal 
assistance  under  this  notice. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  appUcation  under 
this  program  must  not  exceed  the 
current  indirect  cost  rate  negotiated  and 
approved  by  the  applicant's  cognizant 
Federal  agency,  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less.  If  a  rate  has  not  been 
established,  one  will  be  negotiated  by 
the  Department  of  Commerce  Office  of 
Inspector  General. 

Federal  Policies  and  Procedures 

Recipients  and  sub-recipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
assistance  awards. 

Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  recipient  have  been 
convicted  of,  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  recipient's 
management,  honesty,  or  financial 
integrity. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Pre- A  ward  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  oral  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  pre-award  costs,  should  an 
award  not  be  made  or  funded  at  a  level 
less  than  requested. 

No  Obligation  for  Future  Funding 

If  the  application  is  selected  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 


the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

Delinquent  Federal  Debts 

No  award  or  Federal  Funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

(i)  The  delinquent  account  is  paid  in 
full. 

(ii)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(iii)  Other  arrangements  satisfactory  to 
DOC  are  made. 

Primary  Applicant  Certifications 

All  organizations  or  individuals 
preparing  grant  appUcations  must 
submit  a  completed  Form  CD-511 
"Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and 
explanations  are  hereby  provided: 

Non-Procurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  Section  105)  are  subject 
to  15  CFR  part  26,  "Non  procurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  Section  605)  are  subject  to  15  CFR 
part  26,  subpart  f,  "Government  side 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  application/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000.  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and  Anti-Lobbying  Disclosures. 
Any  applicant  that  has  paid  or  will  pay 
for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28.  Appendix  B. 

LoMrer-Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  sub-grants,  contracts, 


False  State 


UMI 


Federal  Register / Vol.  63,  No.  117 /Thursday.  June  18.  1998 /Notices 


33355 


subcontracts,  or  other  lower-tier-covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  appHcable.  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment.  Suspension.  IneUgibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  sub-recipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  aware 
document. 

False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Intergovemmental  Review 

Applications  under  this  program 

are  subject  to  Executive  Order  12372, 
"Intergovemmental  Review  of  Federal 
Programs." 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  will  be  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  funding  provided  under 
this  program  in  accordance  with 
Congressional  intent. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  cooperative  agreements,  benefits, 
and  contracts.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
purposes  of  the  Regulatory  Flexibility 
;\ct.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to  respond  to.  nor  shall  a  person  be 
subject  to.  a  penalty  for  failure  to 
comply  with  a  collection  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  (PRA)  unless 
the  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  notice  involves  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection-of-information  has  been 
approved  by  OMB,  OMB  Control 
Numbers  0348-0043.  0348-0044,  0348- 
0040,  0348-0046,  and  0605-0001. 


Dated:  June  9,  1998. 
Captain  Evelyn ).  Fields, 
Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 
|FR  Doc.  98-16268  Filed  6-17-98:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[1.D.061198C1 

Federal  Investment  TasK  Force;  Public 
Meeting 

agency:  National  Marine  fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

summary:  The  Sustainable  Fisheries  Act 
(SFA)  requires  the  Secretary  of 
Commerce  (Secretary)  to  establish  a  task 
force  to  study  the  role  of  the  Federal 
Government  in  subsidizing  fleet 
capacity  and  influencing  capital 
investment  in  fisheries.  The  Federal 
Investment  Task  Force  will  hold  its 
fourth  meeting  on  June  26-29,  1998,  in 
Portland,  ME. 

dates:  The  meeting  of  the  task  force 
will  be  held  June  26-29.  1998.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  South  Portland,  363  Maine 
Hall  Road,  Portland,  ME  04106. 
telephone  (207)  775-6161. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Reisenweber,  Atlantic  States  Marine 
Fisheries  Commission.  (301)  713-2363; 
fax:  (301)  713-1875;  email: 
john.reisenweber@noaa.gov;  or  Matteo 
Milazzo.  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

June  26.  1998.  1:00  p.m.  to  9:00  p.m. 

The  Task  Force  will  review  the 
Federal  programs  that  were  discussed  at 
the  previous  meeting.  The  review  will 
include  a  discussion  of  the  influence 
that  these  programs  have  had  on 
capacity  and  capitalization  of  fishing 
fleets. 

June  27,  1998,  8:30  a.m.  to  6:00  p.m. 

The  Task  Force  will  review  the 
working  papers  that  have  been  updated 
and  developed  since  the  last  meeting. 

June  28,  1998,  7:00  p.m.  to  9:00  p.m. 

The  Task  Force  will  hear  public  input 
regarding  the  Federal  Investment  Study. 
The  public  is  encouraged  to  comment 
on  the  general  scope  and  concept  of  the 


study,  as  well  as  the  effect  of  Federal 
programs  on  the  capacity  and 
capitalization  of  fishing  fleets. 

June  29.  1998.  8:30  a.m.  To  5:00  p.m. 

The  Task  Force  will  review  the 
comments  received  at  the  public 
meeting.  The  Task  Force  will  conclude 
its  review  and  further  discuss  the 
influence  of  other  federal  agencies  and 
poUcies  on  capacity  and  capitalization 
in  the  fishing  fleet.  The  Task  Force  will 
also  determine  the  subjects  and  topics  to 
be  included  on  the  agenda  for  the  next 
meeting. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  those  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  John 
Reisenweber  at  (301)  713-2363  at  least 
5  days  prior  to  the  meeting  dater 

Dated:  June  15. 1998. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  98-16244  Filed  6-17-98;  8:45  ami 
BiLUNQ  CODE  361»-23-F 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docket  No.  980422102-8152-02] 

Public  Meeting  To  Explore  Privacy 
Issues  Related  to  Electronic 
Commerce 

agency:  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce. 
ACTK}N:  Notice. 

SUMMARY:  This  public  meeting  will 
provide  an  opportunity  for  members  of 
the  academic  community,  industry, 
privacy  advocates,  public  interest 
groups,  the  public  and  government  to 
explore  issues  surrounding  electronic 
commerce  privacy.  The  meeting  will 
provide  a  forum  for  debate  and 
dialogue. 

DATES:  The  meetings  will  be  held  on 
June  23  and  24. 1998  from  9  a.m.  until 
5  p.m. 

ADDRESSES:  The  meeting  is  scheduled  to 
take  place  at  the  Department  of 
Commerce,  main  auditorium,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC.  Attendees  should  use 
the  Main  Entrance  on  14th  Street.  To 
facilitate  entry  please  (1)  have  a  picture 
ID  available  and/or  a  U.S.  government 
building  pass  if  applicable  and  (2)  have 
your  registration  form  with  you. 

If  the  meeting  location  changes, 
another  Federal  Register  notice  will  be 
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issued.  Updates  about  the  location  of 
the  meeting  will  also  be  available  on  the 
NTIA  website  at  www.ntia.doc.gov/ 
ntiahome/ privacy,  or  you  may  call  Jane 
Coffin  at  202-482-1866.  The  meeting 
will  also  be  broadcast  over  the  Internet. 
The  broadcast  can  be  accessed  via  the 
NTIA  website. 

FOR  FUmXER  INFORMATION  CONTACT: 
Jane  Coffin,  by  phone  (202)  482-1866. 
by  facsimile  (202)  482-1865,  by  mail 
marked  to  her  attention  at  NTIA/OIA. 
Room  4701,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230,  or  by  electronic  mail  at 
privacyQntia.doc.gov. 
MEDIA  INQUIRIES:  Please  contact  the 
Office  of  Public  Affairs,  at  (202)  482- 
7002. 

SUPPt-aOfTARY  information:  The  U.S. 
Department  of  Commerce  announces  a 
two-day  meeting  on  privacy  and 
electronic  commerce.  The  purpose  of 
the  meeting  is  to  promote  dialogue  and 
discussion  regarding  privacy  issues 
related  to  electronic  commerce,  to 
discuss  whether,  and  to  what  extent, 
self  regulation  can  address  privacy 
concerns,  to  discuss  the  elements  of 
effective  self  regulation,  to  consider 
privacy  issues  and  concerns  specific  to 
children,  to  review  and  discuss  the 
advantages  and  disadvantages  regarding 
a  proposed  methodology  for  assessing 
compliance  in  regard  to  self  regulation, 
to  examine  successful  strategies  for 
protecting  privacy  on  the  Internet  and  to 
survey  current  technologies  available  to 
protect  consumer  privacy  on  the 
Internet. 

Agenda 

June  23 
Overview  of  privacy  issues 
Issues  of  Children's  Privacy 
Results  of  Public  Surveys  on  Privacy 
Elements  of  Effective  Self  Regulation 

June  24 
Industry  Reports  on  Self  Regulatory 

Approaches 
Children's  Workshop 
Technology  Tools  to  Protect  Privacy 
Consumer  Education/Consumer 
Assistance 

This  agenda  is  subject  to  change.  For 
an  updated,  more  detailed  agenda, 
please  check  the  NTIA  website  at 
www.ntia.doc.gov/ntiahome/privacy/ . 

Public  Participation:  The  meeting  will 
be  open  to  the  public  and  physically 
accessible  to  people  with  disabilities. 
Any  member  of  the  public  wishing  to 
attend  and  requiring  special  services, 
such  as  sign  language  interpretation  or 
other  ancillary  aids,  should  contact 


Amy  Flatten  at  least  five  (5)  working 
days  prior  to  the  meeting  at  (202)  482- 
1866. 

Registration:  Information  about  paper 
and  electronic  registration  for  the 
summit  will  be  available  on  the 
National  Telecommunications  and 
Information  Administration  website. 
http://www.ntia.doc.gov/ntiahome/ 
privacy/,  or  contact  Jane  Coffin, 
Telecommunications  Policy  Specialist, 
the  NTIA/OIA,  U.S.  Department  of 
Commerce,  Main  Auditorium.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230.  Telephone: 
(202)  482-1866:  Fax:  (202)  482-1865;  e- 
mail  at  privacy@ntia.doc.gov. 
Shirl  Kinney. 

Deputy  Assistant  Secretary  and 
Administrator,  National  Telecommunications 
and  Information  Administration. 
[FR  Doc.  98-16126  Filed  6-17-98:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Department  of  Defense 
Standard  Tender  of  Freight.  MT  Form 
364-R,  OMB  Number  0704-0261. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  993. 

Responses  per  Respondent:  13. 

Annual  Responses:  13.500. 

Average  Burden  per  Response:  45 
minutes. 

Annual  Burden  Hours:  10,125. 

Needs  and  Uses:  The  Department  of 
Defense  Standard  Tender  of  Freight 
Services  is  used  to  determine  freight 
transportation  charges,  accessorial  and 
secvirity  service  costs,  and  to  select 
carriers  for  1.2  million  Government  Bill 
of  Lading  (GBL)  freight  shipments 
annually.  The  information  derived  from 
the  DoD  tenders  on  file  with  the 
Military  Traffic  Management  Command 
(MTMC)  is  used  by  the  MTMC 
subordinate  commands  and  EktD 
shippers  to  select  the  lowest  cost  carrier 
to  transport  freight  shipments.  This 
information  is  used  to  develop  about 
140.000  prociirement  rate  quotations 


annually.  Additionally,  DoD  tender  rate 
and  other  pertinent  tender  data  are 
noted  on  the  GBL  at  the  time  of 
shipment.  The  DoD  tender  is  used  as  the 
source  document  for  the  General 
Services  Administration  post-shipment 
audit  of  carrier  freight  bills. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  June  12,  1998. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc  98-16172  Filed  6-17-98;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  98-17] 

36<b)(1)  Arms  Saies  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
ACTION:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 
FOR  FURTHER  INFOffiMATION  CONTACT:  Ms. 
J.  Hurd,  DSAA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-17, 
with  attached  transmittal  and  policy 
justification. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense.    ' 

BILUNQ  COOE  5000-0«-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 

WASHINGTON.  CX;  20301-2800 

1  JUN  1998 

In  r«ply  refer  to: 

1-56705/97 


Honorable  Newt  Oinffrlch 
Speaker  of  the  Bouse  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Ans  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-17  and  under  separate  cover  the  classified 
azmex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Air  Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Taipei  Bconomic  and  Cultural  Representative  Office  in  the 
united  States  for  defense  articles  and  services  estimated  to 
cost  $160  million.   Soon  after  this  letter  is  delivered  to  your 
office,  we  plan  to  notify  the  news  media  of  the  unclassified 
portion  of  this  Transmittal. 

Sincerely^ 


(fijiMii^ 


MICHAEL  S.  DAVISON,  JR. 

UEUTCNANT  GENERAL,  USA 

DIRECTOR 


Attachments 


Separate  Covert 
Classified  Annex 


Same  Itr  to: 


Houss  Conmittee  on  International  Relations 
Senate  Conmittee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Coasaittee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Coasaittee  on  Appropriations 
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Transmittal  No.  98-17 

Notice  o£  Proposed  Issuance  o£  Letter  o£  Offer 

Pursuemt  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)    Prospective  Purchaaer;  Taipei  Economic  and  Cultural 

Representative  Office  (TECRO)  in  the  United  States 
pursuatnt  to  P.L.  96-8 


(ii)    Total  gstimated  Value; 

Major  Defense  Equipment' 

Other 

TOTAL 


$  120  million 
$  40  million 
$  160  million 


(iii)    Description  of  Articles  or  Services  Offered; 

Twenty-eight  sets  of  PATHFINDER /SHARP SHOOTER  navigation 
and  targeting  pods,  integration  of  the  pods  with  the 
F-16A/B  aircraft,  flight  testing,  personnel  training  and 
training  e<3uipment,  special  test  sets  and  support 
equipment,  publications  and  technical  data,  U.S. 
Government  and  contractor  engineering  and  logistics 
personnel  services,  spare  and   repair  parts,  maintenance 
support  of  repairable  material  and  other  related 
elements  of  program  support. 

(iv)    Military  Department;   Air  Force  (SKA,  Amendment  8) 

(▼)   • Sales  Commission,  Fee^  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid :   none 

(▼i)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  \inder  separate  cover. 

(▼ii)    Date  Report  Delivered  to  Congress:   1  JDH  1998 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  in  the 
United  States  -  Navigation  and  Targeting  Podi 

The  Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  in 
the  United  States  pursuant  to  P.L.  96-8  has  recjuested  a  possible 
sale  of  28  sets  of  PATHFINDER/ SHARPSHOOTER  navigation  and 
targeting  pods,  integration  of  the  pods  with  the  F-16A/B 
aircraft,  flight  testing,  personnel  training  and  training 
equipment,  special  test  sets  and  support  e<iuipment,  publications 
and  technical  data,  U.S.  Government  and  contractor  engineering 
and  logistics  personnel  services,  spare  and  repair  parts, 
maintenance  support  of  repairable  material  and  other  related 
elements  of  program  supi>ort.   The  estimated  cost  is  $160  million. 

This  possible  sale  is  consistent  with  the  United  States  law  and 
policy  as  expressed  in  Public  Law  96-8. 

The  recipiefct  will  use  these  navigation  and  targeting  pods  on  its 
F-16A/B  aircraft  to  provide  a  low  altitude  navigation  and 
targeting  capability.   Taiwan  will  have  no  difficulty  absorbing 
these  navigation  and  targeting  pods  into  its  inventory  as  part  of 
the  F-16A/B  aircraft  program. 

The  possible  sale  of  this  equipment  and  support  will  not  affect 
the  basic  military  balance  in  the  region. 

The  prime  contractor  will  be  the  Lockheed  Martin  Corporation, 
Orlando,  Florida.   There  are  no  offset  agreements  proposed  to  be 
entered  into  in  connection  with  this  i>otential  sale. 

Implementation  of  this  possible  sale  will  not  require  the 
assignment  of  any  additional  U.S.  Government  personnel  in- 
co\intry;  however,  it  is  estimated  that  five  contractor 
representatives  will  be  required  in-co\intry  to  provide  technical 
support  for  approximately  three  to  six  months  following  delivery 
of  the  pods. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  possible  sale. 


!FR  Doc.  98-16173  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  13-23  July  1998. 

Time  of  Meeting:  0800-1 700. 

Place:  Arnold  &  Mabel  Beckman  Center — 
Irvine,  CA. 

Agenda:  The  Army  Science  Board's  (ASB) 
Summer  Study  panels  on  "Prioritizing  Army 
Space  Needs"  and  "Concepts  and 
Technology  of  the  Army  Beyond  2010"  will 
meet  for  the  purpose  of  discussion,  report 
writing,  and  finalizing  briefings  for  their 
respective  sponsors.  These  meetings  will  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5,  U.S.C,  specifically 
subp)aragraph  (4)  thereof,  and  Title  5,  U.S.C. 
Appendix  2,  sut>section  10(d).  The  classified 
and  unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  For 
further  information,  please  contact  our  office 
at  (703)  604-7490. 
Wayne  Joyner. 

Program  Support  Specialist,  Army  Science 

Board. 

[FR  Doc.  98-16150  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  15  June  1998. 

Time  of  Meeting:  0900-1600. 

Place:  Edgewood.  MD. 

Agenda:  The  Army  Science  Board's  (ASB) 
Issue  Group  panel  on  "Review  of  Risk 
Assessment  Methodology  for  Proposed  DoD 
Range  Rule"  will  meet  to  the  effort  to  scope 
and  write  their  assessment  of  the  risk 
methodology.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  Section 
552b(c)  of  Title  5.  U.S.C..  specifically 
subparagraph  (4)  thereof,  and  Title  5,  U.S.C. 
Appendix  2.  subsection  10(d).  The  classified 
and  unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  For 


further  information,  please  contact  our  office 

at  (703)  604-7490. 

Wayne  Joyner. 

Program  Support  Specialist,  Army  Science 

Board. 

|FR  Doc.  98-16151  Filed  6-17-98;  8:45  am] 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the       ^ 
Delaware  River  Basin  Commission  will 
hold  a  pubUc  hearing  on  Wednesday. 
June  24.  1998.  The  hearing  will  be  part 
of  the  Commission's  regular  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  1:30  p.m.  in  the 
Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton.  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
9:30  a.m.  at  the  same  location  and  will 
include  a  presentation  on  loadings  of 
PCBs  from  tributaries  and  point  sources 
to  the  tidal  Delaware  River;  discussion 
of  DRBC  advisory  committee  functions 
and  1998  DRBC  meeting  schedule  and 
locations. 

In  addition  to  the  subjects  listed 
below  which  are  scheduled  for  public 
hearing,  the  Commission  will  also 
address  the  following:  Minutes  of  the 
May  27, 1998  business  meeting; 
announcements;  General  Counsel's 
report;  report  on  Basin  hydrologic 
conditions;  consideration  of  request  for 
hearing  re  Glen  Mills  School  Docket  No. 
D-97-39;  a  resolution  concerning 
fimding  to  support  the  position  of 
Delaware  Estuary  I*rogram  Coordinator; 
a  resolution  providing  for  the  election  of 
the  Commission  ofHces  of  Chair,  Vice 
Chair  and  Second  Vice  Chair;  and 
public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  1 1  and/or  Section  2.8  of  the 
Compact 

1.  Evansburg  Water  Company  D-96- 
57  CP.  A  ground  water  withdrawal 
project  to  supply  water  to  the 
applicant's  Perkiomen  Division 
distribution  system  from  existing  Well 
Nos.  201,  203,  204.  and  from  new  Well 
No.  202,  and  to  increase  the  combined 
allocation  of  ground  water  from  5.5 
million  gallons  (mg)/30  days  to  6.06  mg/ 
30  days.  The  project  is  located  in 
Perkiomen  Township.  Montgomery 
County  in  the  Southeastern 


Pennsylvania  Ground  Water  Protected 
Area. 

2.  New  Jersey  Department  of  Military 
and  Veterans  Affairs  D-96-66  CP.  A 
ground  water  withdrawal  project  to 
supply  up  to  14.4  mg/30  days  of  water 
to  the  applicant's  cemetery  turf 
irrigation  system  from  new  Well  Nos.  A, 
B  and  C,  and  to  limit  the  withdrawal 
limit  from  all  wells  to  14.4  mg/30  days. 
The  project  is  located  in  North  Hanover 
Township,  Burlington  County,  New 
Jersey. 

3.  Township  of  Buckingham  D-97-49 
CP.  A  ground  water  withdrawal  project 
to  supply  water  to  the  applicant's 
distribution  system  from  existing  Well 
Nos.  BV-1,  BV-2,  FS-1.  FS-2.  CS-1. 
CS-2  and  CS-3.  from  acquired  Well 
Nos.  L-1  and  L-2  (formerly  Peddler's 
Village  Partnership  Well  Nos.  1  and  3), 
from  new  Well  Nos.  F-1  and  F-2,  and 
to  increase  the  existing  withdrawal  limit 
from  21.15  mg/30  days  to  33.2  mg/30 
days.  The  prtjiect  is  located  in 
Buckingham  Township,  Bucks  Coimty 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

4.  Warwick  Township  Water  &■  Sewer 
Authority  D-98-1 9  CP.  An 
intercormection  project  for  the  transfer 
of  an  average  up  to  1.2  million  gallons 
per  day  (mgd)  of  treated  water  from 
Philadelphia  Suburban  Water  Company 
(PSWC)  to  the  applicant.  The  water 
transfer  will  serve  the  projected  needs  of 
the  applicant's  service  area  in  Warwick 
Township,  Bucks  County,  Pennsylvania. 
The  profwsed  transfer  will  establish  a 
conjunctive  use  water  system  for  the 
project  service  area,  which  currently 
relies  on  ground  water  and  is  located  in 
the  Southeastern  Pennsylvania  Ground 
Water  Protected  Area.  PSWC's 
Neshaminy  Creek  intake  in  Middletown 
Township.  Bucks  County,  will  supply 
the  surface  water  via  the 
interconnection  that  entails  a  water 
main  extension  from  the  PSWC  system 
along  Coimty  Line  Road  in  Warminster 
Township,  Bucks  County  north  to  the 
applicant's  storage  tank  on  Dark  Hollow 
Road  in  Warwick  Township,  Bucks 
County. 

5.  Moorestown  Township  D-98-21  CP. 
A  project  to  rerate  the  applicant's 
sewage  treatment  plant  (STP)  No.  1  from 
3.5  mgd  to  3.88  mgd.  Located  off  Pine 
Road  in  Moorestown  Township, 
Burlington  County,  New  Jersey,  the  STP 
serves  Moorestown  Township  and  will 
continue  to  discharge  to  North  Branch 
Pennsauken  Creek. 

6.  Papen  Farms,  Inc.  D-98-24.  A 
ground  water  withdrawal  project  to 
supply  up  to  32.4  mg/30  days  of  water 
to  the  applicant's  agricultural  irrigation 
system  from  the  Wilson  Farm  Well;  to 
increase  the  existing  withdrawal  limit  of 
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ir  &•  Sewer 


130  mg/30  days  from  all  wells  to  160.2 
mg/30  days,  and  to  increase  the 
withdrawal  limit  from  all  wells  and 
intakes  from  176  mg/30  days  to  207  mg/ 
30  days.  The  project  is  located  in  Kent 
County,  Delaware. 

7.  Great  Spring  Waters  of  America, 
Inc.  D-98-27.  A  project  to  increase 
withdrawals  from  an  existing  spring 
water  system  from  a  combined  total  of 
just  less  than  100,000  gallons  per  day 
(gpd)  to  300.000  gpd.  which  consists  of 
three  sources.  Spring  Nos.  1.  2  and  3, 
located  in  the  drainage  area  of 
Ontelaunee  Creek  in  Lynn  Township, 
Lehigh  County,  Pennsylvania.  The 
springs  are  situated  within  1,000  feet  of 
each  other  and  are  approximately  2,000 
feet  east  of  State  Route  309  and  1,000 
feet  west  of  Mountain  Road.  The 
withdrawals  will  be  transported  via  tank 
truck  to  the  appUcant's  bottling  plant 
located  near  the  City  of  Allentown. 
Lehigh  County,  Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Dated:  June  9,  1998. 
Susan  M.  Weisman, 
Secretary. 
IFR  Doc.  98-16223  Filed  &-17-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
action:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
hiformation  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  0MB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  20. 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235,  New* 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 


proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington.  D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  June  12, 1998. 

Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Perkins  Loan  Program 
(formerly  National  Direct/Defense 
Student  Loan  Program)  Assignment 
Form. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  30,500;  Burden 
hours:  15,250. 


Abstract:  This  form  is  used  to  collect 
pertinent  data  regarding  defaulted 
student  loans  from  institutions 
participating  in  the  Federal  Perkins 
Loan  program.  The  ED  Form  533  serves 
as  the  transmittal  document  in  the 
assigiunent  of  such  defaulted  loans  to 
the  Federal  government  for  collection. 
IFR  Doc.  98-16162  Filed  6-17-98;  8:45  am) 

WLUNG  CODE  4000-01-i> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2354-^1] 

Citizens  Utilities  Company;  Notice  of 
Filing 

June  12, 1998. 

Take  notice  that  on  December  15, 
1997,  Citizens  Utilities  Company 
(Citizens),  tendered  for  filing  an 
Amendment  to  its  March  27.  1997. 
revised  Open  Access  Transmission 
Tariff  filing  applicable  to  its  Vermont 
Electric  Division. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  IB 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  22. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  98-16181  Filed  6-17-98;  8:45  am] 

WLUNO  COOE  871 7-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  Nos.  4632-020  and  4632-021] 

Clifton  Power  Corporation;  Notice  of 
Intent  To  Accept  Surrender  of  License 

June  12. 1998. 

Take  notice  that  the  Commission 
proposes  to  accept  surrender  of  Clifton 
Power  Corporation's  hcense  for  the  800- 
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kilowatt  Clifton  Mills  No.  1  Project  No. 
4632  located  on  the  Pacolet  River  in 
Spartanburg  County,  South  Carolina. 

By  order  issued  June  2,  1998,  (Clifton 
Power  Corporation,  Order  on  Settlement 
Offer.  83  FERC  1 61,257)  the 
Commission  directed  its  Secretary  to 
issue  public  notice  of  its  intention  to 
unconditionally  accept  surrender  of  the 
license  for  this  project,  unless 
comments  opposing  such  acceptance  are 
filed  within  30  days  after  issuance  of  the 
notice.  The  Commission  will  also 
terminate,  without  re-assessment,  the 
civil  penalty  proceeding  in  this  matter 
[Clifton  Power  Corp.  v.  FERC,  88  F.3d 
1258  (D.C.  Cir.  1996).  pending  on 
remand  from  the  court). 

The  Commission  will  consider 
whether  to  accept  surrender  of  the 
license,  and  if  so,  under  what 
conditions,  in  light  of  any  such 
comments  received.  If  no  such 
comments  are  received,  the  surrender  of 
the  license  will  be  accepted 
unconditionally  on  the  thirty-first  day 
after  issuance  of  this  public  notice, 
without  further  order  of  the 
Commission.  After  acceptance  of 
surrender,  the  Commission  will  no 
longer  regulate  the  safety  of  the  project 
or  any  other  aspect  of  its  operation. 

Any  f)erson  may  file  comments.  All 
comments  must  be  received  on  or  before 
July  13, 1998,  and  must  bear  in  all 
capital  letters  the  title  "COMMENTS," 
and  the  project  number  P-4632. 
Comments  may  be  filed  by  providing  an 
original  and  8  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  DC 
20426. 

Comments  must  also  be  served  upon: 
Clifton  Power  Corporation,  5250  Clifton- 
Glendale  Road,  Spartansburg,  SC  29307. 

Questions  about  this  notice  may  be 
addressed  to  Dean  Wight  at  (202)  219- 
2675. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  98-16188  Filed  6-17-98;  8:45  am] 

BUajNQ  COOE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-234-002] 

CNG  Transmission  Corporation;  Notice 
of  Tariff  Compliance 

June  12.  1998. 

Take  notice  that  on  June  9, 1998,  CNG 
Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 


1,  the  following  tariff  sheets,  with  an 
effective  date  of  June  15, 1998: 

Sub.  Third  Revised  Sheet  No.  361A 

CNG  respectfully  requests  a  waiver  of 
Section  154.207  of  the  Commission's 
Regulations,  so  that  its  proposed 
repagination  tariff  sheet  become 
effective  June  15,  1998. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  directive  to  correct  the 
pagination  of  a  duplicately  numbered 
tariff  sheet  ft^m  CNG's  June  3,  1998 
filing  in  Docket  No.  RP98-234-001. 
CNG  proposes  no  substantive  revision  to 
the  content  of  these  tariff  sheets,  other 
than  that  which  was  reflected  in  CNG's 
June  3,  1998  filing. 

CNG  states  that  copies  of  its  fiUng 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered"by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  98-16192  Filed  6-17-98;  8:45  am] 

BILUNQ  COOE  671T-01-«I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP98-598-000] 

Columbia  Gias  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

June  12, 1998. 

Take  notice  that  on  June  5,  1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax  Virginia  22030-0146,  filed  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate 
facilities  necessary  to  establish  four  new 
points  of  delivery  for  firm  transportation 
service,  all  as  more  fully  set  forOi  in  the 
request  that  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  proposes  to 
construct  and  operate  the  necessary 
faciUties  to  establish  four  new  deUvery 
points  for  firm  transportation  service 
under  Part  284.  Columbia  states  that  the 
quantities  to  be  provided  through  the 
new  delivery  points  will  be  within  its 
authorized  level  of  services.  As  such, 
Columbia  states  that  there  is  no  impact 
on  its  existing  design  daily  and  annual 
obligations  to  the  customers. 

Columbia  estimates  the  cost  to  install 
the  new  taps  to  be  approximately  $150 
per  tap. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-16185  Filed  6-17-98;  8:45  am] 

BILUNQ  COOE  (71 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-1 28-008] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  change  in  FERC 
Gas  Tariff 

June  12.  1998. 

Take  notice  that  on  June  1,  1998, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  July  1, 1998: 

First  Revised  Sheet  No.  213 
First  Revised  Sheet  No.  214 
First  Revised  Sheet  No.  215 

Eastern  Shore  states  that  the  purpose 
of  the  filing  is  to  comply  with  ordering 
paragraph  (G)  of  the  Commission's 
October  15. 1997  order  issued  in  Docket 
Nos.  CP96-128-O00.  et  al.  The  order 
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8;  8:45  am] 


directed  Eastern  Shore  to  file  revised 
tariff  sheets  by  June  1.  1998  to  be 
effective  July  1,  1998  to  fully  comply 
with  the  GISB  electronic 
communication  standards. 

Eastern  Shore  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
office  at  417  Bank  Lane,  Dover, 
Delaware  and  has  been  mailed  to  all 
firm  customers,  interruptible  customers, 
and  affected  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secntary. 
IFR  Doc.  98-16184  Filed  &-17-98:  8:45  ami 

BILUNQ  OOOE  C717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP9a-245-000] 

High  Island  Offshore  System;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

June  12.  1998. 

Take  notice  that  on  June  10. 1998, 
High  Island  Offshore  System  (HIOS) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  be 
effective  August  1,  1998: 

Sixth  Revised  Sheet  No.  110 
Second  Revised  Sheet  No.  IIOA 
Third  Revised  Sheet  No.  HOB 
Second  Revised  Sheet  No.  HOC 

HIOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  v^rith  the 
Commission's  April  16,  1998,  letter 
order  in  the  captioned  proceeding 
regarding  Order  No.  587-G.  Pipelines 
must  comply  with  the  adoption  of 
Version  1.2  of  the  GISB  standards 
{284.10(b))  and  the  standards  regarding 
the  posting  of  information  on  websites 
and  retention  of  electronic  information 
(284.10(c)(3)  (ii)  through  (v)). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission  s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-16195  Filed  6-17-98;  8:45  am) 

BILLING  CODE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oocitet  No.  RP97-342-005] 

Kem  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

)une  12,  1998. 

Take  notice  that  on  June  9. 1998.  Kem 
River  Gas  Transmission  Company  (Kem 
River)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  Substitute  Original  sheet  No.  141. 
to  become  effective  July  1, 1998. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  June  2,  1998  letter  order 
in  Docket  No.  RP97-342-004  by 
modifying  Kem  River's  pooling 
provision  to  clarify  that  reimbursement 
for  fuel  and  lost  and  unaccounted-for 
gas  will  be  determined  according  to 
Section  12  of  the  General  Terms  and 
Conditions  of  Kem  River's  tariff. 

Kem  River  states  that  it  has  served 
copies  of  the  filing  upon  all  intervenors 
in  Docket  No.  RP97-342. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-16191  Filed  6-17-«8;  8:45  ami 

BtLLING  CODE  (71 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP98-692-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  12, 1998. 

Take  notice  that  on  June  4, 1998, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  Post  Office  Box  1478. 
Houston.  Texas  77251-1478.  filed  a 
request  with  the  Commission  in  Docket 
No.  CP98-592-000.  pursuant  to 
Sections  157.205.  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  by  removal  an  inactive  1- 
inch  delivery  tap,  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Koch  Gateway  proposes  to  abandon 
by  removal,  a  1-inch  tap  that  formerly 
served  an  individual  farm  tap  customer 
on  behalf  of  Entex.  Inc.  (Entex),  a  local 
distribution  company,  in  Jim  Wells 
County,  Texas.  The  tap  is  inactive  since 
the  end-user  was  converted  to  propane 
service.  Entex  concurs  with  the 
proposed  abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 

pursuant  to  Rule  214  of  the  

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawTi  within  30  days  after 
the  time  allowed  for  fifing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-16183  Filed  6-17-98;  8:45  ami 

BILUNO  COOE  S717-01-M 
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DEPARTMENT  OP  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Dockat  No.  RP98-246-0001 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  12. 1998. 

Take  notice  that  on  June  10, 1998, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  July  10, 1998: 

Second  Revised  Sheet  No.  36 
Third  Revised  Sheet  No.  66 
Second  Revised  Sheet  No.  81 
Second  Revised  Sheet  No.  307A 
Original  Sheet  307B 

NGT  states  that  the  revised  tariff 
sheets  are  being  filed  to  implement  the 
non-discriminatory  waiver  of  fuel 
charges  for  certain  path-specific  Umited 
term  backhaul  transactions  that  do  not 
require  the  use  of  fuel  on  NGT's  system 
and  to  implement  the  posting  of  such 
transactions  via  NorAm 's  EDGE 
electronic  bulletin  board. 

Any  person  desiring  to  be  heard  or  to 
protect  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary.  , 

[FR  Doc.  98-16196  Filed  6-17-98;  8:45  am] 

MUJNQ  OOOE  CZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP98-247-000] 

Northwest  Alaskan  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  12.  1998. 

Take  notice  that  on  June  9,  1998, 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan)  tendered  for  filing 
to  become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  the  following 
tariff  sheets,  with  the  proposed  effective 
date  of  October  1. 1998: 

Original  Sheet  Nos.  124DN-124DQ 
First  Revised  Sheet  No.  219 
Original  Sheet  Nos.  220-223 
First  Revised  Sheet  No.  317 
Original  Sheet  Nos.  318-321 
Fifth  Revised  Sheet  No.  400 

Northwest  Alaskan  states  that  this 
filing  is  being  made  to  reflect  the 
proposed  abandonment  and  tariff 
termination  of  Rate  Schedule  X-4  and 
tariff  revisions  to  Rate  Schedules  X-1, 
X-2  and  X-3  to  implement,  in  part,  a 
broader  transaction  which  is  intended  to 
restructure  the  arrangements  among 
Northwest  Alaskan,  its  supplier,  Pan- 
Alberta  Gas  Ltd.  (Pan-Alberta)  and  its 
purchaser,  PTFCO.  In  brief,  this 
transaction  would  restructure  the  sale 
such  that  Northwest  Alaskan's  rights 
and  obligations  imder  the  Gas  Sales 
Contract  dated  March  9, 1978,  by  and 
between  Northwest  Alaskan  and  Pan- 
Alberta,  as  amended  (WestemContract) 
will  be  assigned  to  and  assumed  by  Pan- 
Alberta  Gas  U.S.  (PAG-US);  Northwest 
Alaskan's  related  sale  to  PFTCO  and 
PITCO's  related  sale  to  Southern 
Cahfomia  Gas  Company  ("SoCalGas") 
will  be  terminated;  and  PAG-US  will 
enter  into  a  new  contract  directly  with 
SoCalGas  for  the  sale  of  a  portion  of  the 
gas.  In  addition,  PFTCO  will  transfer  its 
current  pipeline  capacity  rights  on  the 
PG&E  Gas  Transmission-Northwest 
Pipeline  Corporation  (PGT)  and 
Northwest  Pipeline  Corporation  systems 
to  PAG-US. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room, 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-16197  Filed  6-17-98;  8:45  ami 

BILUNQ  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-243-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  RecorKlilation 
Report 

)une  12, 1998. 

Take  notice  that  on  June  5,  1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its  final 
reconciliation  report  in  compUance  with 
Article  I,  Section  3(d)(ii)  of  the  April  18, 
1996  Stipulation  and  Agreement  in 
Docket  No.  RP95-41 1-000  (Settlement). 
The  Settlement  required  the  filing  of  a 
reconciliation  report  as  soon  as 
practicable  following  the  termination  of 
the  Second  Firm  GSR  Settlement  Rates. 

Panhandle  states  that  it  filed  in 
Docket  No.  RP98-1 46-000  on  February 
27,  1998,  to  suspend  the  Second  GSR 
Settlement  Reservation  Surcharge  for 
firm  transportation  services  provided 
under  Rate  Schedules  FT,  EFT  and  LFT 
and  the  Second  GSR  Settlement 
Volumetric  Surcharge  for  service 
provided  under  Rate  Schedule  SCT 
effective  April  1,  1998.  Panhandle's 
February  27,  1998  filing  was  approved 
by  Commission  letter  order  issued 
March  27.  1998. 

Panhandle  states  that  copies  of  its 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  June  19,  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qipies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-16193  Filed  6-17-98;  8:45  am] 

BIUJNQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(et  No.  RP98-244-000] 

U-T  Ottshore  System;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  12. 1998. 

Take  notice  that  on  June  10,  1998  U- 
T  Offshore  System  (U-TOS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  the 
following  tariff  sheets,  to  become 
effective  August  1,  1998: 

Eighth  Revised  Sheet  No.  73, 
Third  Revised  Sheet  No.  73A, 
Second  Revised  Sheet  No.  73B. 

U-TOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  April  16.  1998.  letter 
order  in  the  captioned  proceeding 
regarding  Order  No.  587-G.  Pipelines 
must  comply  with  the  adoption  of 
Version  1.2  of  the  GISB  standards 
(284.10(b))  and  the  standards  regarding 
the  posting  of  information  on  websites 
and  retention  of  electronic  information 
(284.10(c)(3)(ii)  through  (v)). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

|FR  Doc.  98-16194  Filed  6-17-98;  8:45  ami 
BILUNO  COOC  •717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  GT98-61-000] 

Viking  Gas  Transmission  Company; 
Notice  of  GRI  Refund 

June  12, 1998. 

Take  notice  that  on  June  9,  1998, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  a  report  of 
Gas  Research  Institute  (GRI)  refunds  to 
Viking  for  the  period  from  January  1, 

1997  to  December  31, 1997. 
Viking  states  that  the  refunds  have 

been  based  on  a  total  refund  from  GRI 
to  Viking  of  $181,337.00,  and  have  been 
allocated  to  Viking's  firm  shippers 
based  on  their  relative  contributions  to 
GRI  funding  during  1997.  Viking  also 
states  that  the  reported  refunds  will  be 
credited  to  Viking's  customers  on  May 

1998  invoices  that  will  be  mailed  in 
Jime. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  June  19,  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
|FR  Doc.  98-16186  Filed  6-17-98;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-300&-000,  et  aL] 

K&K  Resources,  Inc.,  et  al.  Electric 
Rate  and  Corporate  Regulation  Filings 

June  9, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K&K  Resources.  Inc. 

(Docket  No.  ER98-3006-000] 

Take  notice  that  on  June  4,  1998,  KiK 
Resources,  Inc.  (K&K)  amended  its 


petition  for  acceptance  of  K&K  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

K&K  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  K&K  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  June  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Power  Exchange 
Corporation 

[Docket  Nos.  EC96-19-028  ER96-1663-029, 
ER98-1 955-001, and  ER98-2095-0011 

Take  notice  that  on  June  1, 1998, 
California  Power  Exchange  Corporation 
(PX)  tendered  for  filing  proposed 
compliance  changes  to  its  PX  Operating 
Agreement  and  Tariff,  including 
Protocols.  The  compliance  filing 
responded  to  Commission  orders  issued 
October  30, 1997.  December  17,  1997. 
and  March  30, 1998  in  the  WEPEX 
proceedings.  The  filing  also  includes  a 
pro  forma  Meter  Service  Agreement  for 
PX  Participants  and  a  PX  Participation 
Agreement.  The  PX  also  seeks  waiver  of 
Section  35.10  of  the  Commission's 
Regulations.  18  CFR  35.10. 

The  PX  states  that  its  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  lists  in  the  above- 
captioned  dockets. 

Comment  date:  August  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  In  addition,  the 
comment  must  be  categorized  as 
follows: 

(1)  Comments  related  to  the  proposed 
changes  to  the  PX  Operating  Agreement 
and  Tariff,  including  Protocols  in 
compliance  with  the  Commission's 
orders; 

(2)  Comments  on  issues  other  than 
compliance  changes  to  the  PX  Operating 
Agreement  and  Tariff,  including 
{Protocols,  such  as  issues  that  have  not 
yet  been  addressed  by  the  Commission; 

(3)  Comments  related  to  the  proposed 
changes  to  the  PX  Participation 
Agreement  or  the  Meter  Service 
Agreement  for  PX  Participants. 

3.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  EC96-1 9-029  and  ER96-1663- 
030) 

Take  notice  that  on  June  1, 1998. 
Calif^ia  Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing 
proposed  compliance  changes  to  its 
Tariff,  including  Protocols,  Bylaws  and 
Code  of  Conduct.  The  ISO  seeks  an 
extension  of  time  to  file  certain 
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additional  changes  to  its  Tariff  and 
Bylaws.  The  ISO  also  seeks  waiver  of 
section  35.10  of  the  Commission's 
regulations.  18  CFR  35.10  (1997). 

The  ISO  states  that  its  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  lists  in  the  above- 
captioned  dockets. 

Comment  date:  August  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice,  and  must 
included  a  one-page  executive 
summary. 

In  addition,  for  administrative 
convenience,  the  Commission  has 
classihed  the  compliance  filing  into 
eight  categories.  The  captioned  docket 
includes,  and  is  limited  to,  the  ISO 
Tariff,  including  Protocols,  Bylaws,  and 
Code  of  Conduct. ' 

Any  comments  addressing  the  ISO's 
June  1  submittal  of  the  ISO  Tariff, 
including  Protocols,  Bylaws,  and  Code 
of  Conduct,  must  be  filed  in  the 
captioned  proceeding,  and  should  be 
further  categorized  as  follows: 

(1)  Comments  related  to  the  proposed 
changes  to  the  ISO  Tariff,  including 
Protocols.  Bylaws  and  Code  of  Conduct, 
in  compliance  with  the  Commission's 
orders;  or 

(2)  Comments  on  issues  other  than 
compliance  changes  to  the  ISO  Tariff, 
including  Protocols,  Bylaws  and  Code  of 
Conduct,  such  as  issues  that  have  not 
yet  been  addressed  by  the  Commission; 

4.  California  Independent  Systtai 
Operator  Corporation 

[Docket  Nos.  ER98-899-001 ,  ER98-99O-001 , 
ER98-992-001,  ER98-101 9-001,  ER98- 
1057-001,  ER98-1499-001,  and  ER98-1971- 
001] 

Take  notice  that  on  June  1.  1998, 
California  Independent  System  Operator 
Corporation  (isio),  tendered  for  filing 
proposed  compliance  changes  to  its 
Transmission  Control  Agreement, 
certain  pro  forma  operating  agreements 
and  certain  bilateral  operating 
agreements.  The  ISO  seeks  an  extension 
of  time  to  file  certain  additional 
compliance  changes  to  its  Transmission 
Control  Agreement.  The  ISO  also  seeks 
waiver  of  Section  35.10  of  the 
Commission's  Regulations.  18  CFR 
35.10. 


*  The  ramaining  sevan  categoria*  relate  to  the 
Transmission  Control  Agreement  and  certain  pro 
forma  and  bilateral  agreements  submitted  by  the 
ISO  as  part  of  the  compliance  filing.  These  portions 
of  the  compliance  filing  are  addressed  in  a  separate 
notice,  issued  concurrently  in  Docket  Nos.  ER9ft- 
899-001.  EK96-990-001.  EK98-992-001.  ER98- 
1019-001.  ER9«- 105  7-001.  ER98-1499-001  and 
Docket  No.  ER98-1971-001.  CommenU  addrescing 
the  various  agreements  submitted  with  the 
compliance  Hling,  including  pro  forma  agreements, 
should  be  submitted  in  separate  documents  in  the 
relevant  dockets,  as  described  in  the  separate 
notice. 


The  ISO  states  that  its  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  lists  in  the  above- 
captioned  dockets. 

In  addition,  for  administrative 
convenience,  the  Commission  has 
classified  the  ISO's  compliance  filing 
into  eight  categories.  The  captioned 
dockets  include,  and  are  limited  to, 
seven  of  these  categories,  including  the 
Transmission  Control  Agreement,  the 
pro  forma  agreements,  and  the  bilateral 
agreements  submitted  by  the  ISO  as  part 
of  the  compliance  filing.  ^ 

Any  comments  addressing  the  ISO's 
June  1  submittal  of  the  various 
agreements  must  be  filed  in  separate 
documents  under  the  appropriate 
docket  niunber.  as  follows: 

(1)  Comments  related  to  the  proposed 
changes  to  the  Transmission  Control 
Agreement  should  be  submitted  in 
Docket  No.  ER98-1971-001. 

(2)  Comments  related  to  the  proposed 
changes  to  the  pro  forma  and  bilateral 
Scheduling  Coordinator  Agreements 
should  be  submitted  in  Docket  No. 
ER98-990-001. 

(3)  Comments  related  to  the  proposed 
changes  to  the  Interim  Black  Start 
Agreement  should  be  submitted  in 
Docket  No.  ER98-1 01 9-001. 

(4)  Comments  related  to  the  proposed 
changes  to  the  pro  forma  and  bilateral 
Meter  Service  Agreements  with  either 
Scheduling  Coordinators  or  ISO 
Metered  Entities  should  be  submitted  in 
Docket  No.  ER98-1 499-001. 

(5)  Comments  related  to  the  proposed 
changes  to  the  pro  forma  and  bilateral 
Participating  Generator  Agreements 
should  be  submitted  in  Docket  No. 
ER98-992-001. 

(6)  Comments  related  to  the  proposed 
changes  to  the  Responsible  Participating 
Transmission  Owner  Agreements 
should  be  submitted  in  Docket  No. 
ER98-1057-001. 

(7)  Comments  related  to  the  proposed 
changes  to  the  pro  forma  and  bilateral 
Utility  Distribution  Company 
Agreements  should  be  submitted  in 
Docket  No.  ER98-899-001. 

Comment  date:  August  5. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


>The  remaining  category  relatat  to  the  ISO  Tariff, 
including  Protocols.  Bylaws  and  Code  of  Conduct, 
submitted  by  the  ISO  as  part  of  the  compliance 
filing.  Those  portions  of  the  compliance  filing  are 
addressed  in  a  separate  notice,  issued  concurrently 
in  Docket  Nos.  EC96-19-029  and  ER96-1663-030. 
Comments  addressing  the  ISO  Tariff,  including 
Protocols.  Bylaws,  and  Coda  of  Conduct  should  be 
submitted  separately  in  the  relevant  dockets,  as 
described  in  the  separate  notice. 


5.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER98-3216-0001 

Take  notice  that  on  June  4. 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  fihng 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  8)  with 
Central  Minnesota  Municipal  Power 
Agency  (CMMPA).  Wisconsin  Electric 
respectfully  requests  an  effective  date  of 
June  1.  1998,  to  allow  for  economic 
transactions. 

Copies  of  the  filing  have  been  served 
on  CMMPA.  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 
Comment  date:  June  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Company 

[Docket  No.  ER98-3  2 18-000) 

Take  notice  that  on  June  4, 1998. 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  proposed  service 
agreements  with  Orlando  Utilities 
Commission  for  Short-Term  Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreement  be  permitted  to 
become  effective  on  May  15.  1998. 
Comment  date:  June  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Public  Service  Company 

[Docket  No.  ER98-3  2 19-000] 

Take  notice  that  on  June  4. 1998, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  revised  Contract 
Demand  Exhibit  for  the  Bureau  of 
Indian  Affairs  (BIA)  on  behalf  of  the  San 
Carlos  Irrigation  Project  applicable 
under  the  APS-FERC  Rate  Schedule  No. 
201. 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  from  (he  revisions 
proposed  herein.  No  new  facilities  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

Copies  of  the  filing  have  been  served 
on  the  BIA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  June  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  &  Light  Company 

(Docket  No.  ER98-3  2  20-000] 

Take  notice  that  on  June  4, 1998. 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  service 
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agreement  between  CP&L  and  Engelhard 
Power  Marketing,  Inc.,  pursuant  to 
CP&L's  Power  Sales  Tariff  No.  1;  a 
service  agreement  between  CP&L  and 
Baltimore  Gas  and  Electric  Company 
pursuant  to  CP&L's  Power  Sales  Tariff 
No.  1;  a  service  agreement  between 
CP&L  and  LG&E  Power  pursuant  to 
CP&L's  Open  Access  Transmission 
Tariff;  and  a  service  agreement  between 
CP&L  and  Pan  Energy  Power  Services, 
Inc.,  pursuant  to  CP&L's  Open  Access 
Transmission  Tariff.  Additionally,  CP&L 
filed  a  Motion  for  Waiver  of  Notice  of 
Filing  Requirements  or,  in  the 
Alternative,  Request  for  Exercise  of 
Commission's  Equitable  Authority. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  on  the  North 
Carolina  Utilities  Commission  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  June  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-3221-0001 

On  June  4,  1998,  the  California 
Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  between  the  ISO  and 
Bumey  Forest  Products  (Bumey)  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Bumey  and  the  California 
Public  Utilities  Commission. 

Comment  date:  June  24,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-3222-OOOI 

On  June  4, 1998,  the  California 
Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing  a 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  Hafslund  Energy 
Trading  L.L.C.  (Hafslund)  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Hafslund  and  the  California 
Public  UtiUties  Commission. 

Comment  date:  June  24. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER9S-3223-000) 

On  June  4, 1998,  the  CaUfomia 
Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing  a 
Participating  Generator  Agreement 
between  Bumey  Forest  Products 


(Bumey)  and  the  ISO  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Bumey  and  the  California 
Public  Utilities  Commission. 

Comment  date:  June  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-3224-000) 

On  June  4, 1998,  the  California 
Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing  a 
Participating  Generator  Agreement 
between  Ormond  Beach  Power 
Generation,  L.L.C.  (Ormond  Beach)  and 
the  ISO  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Ormond  Beach  and  the 
CaUfomia  Public  Utilities  Commission. 

Comment  date:  June  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Empire  District  Electric  Co. 

[Docket  No.  ER98-3225-000) 

Take  notice  that  on  June  4.  1998,  The 
Empire  District  Electric  Company  (EDE) 
tendered  for  filing  a  service  agreement 
between  EDE  and  Merchant  Energy 
Group  of  the  Americas  providing  non- 
firm  point-to-point  transmission  service 
pursuant  to  EDE's  Open  Access 
Transmission  Tariff 

EDE  states  that  a  copy  of  this  filing 
has  been  served  on  Merchant  Energy 
Group  of  the  Americas. 

Comment  date:  June  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Empire  District  Electric  Co. 

(Docket  No.  ER98-3  2  26-000) 

Take  notice  that  on  June  4,  1998,  The 
Empire  District  Electric  Company  (EDE) 
tendered  for  filing  a  service  agreement 
between  EDE  and  Southem  Company 
Energy  Marketing  L.P.  providing  non- 
firm  point-to-point  transmission  service 
pursuant  to  EDE's  Open  Access 
Transmission  Tariff. 

EDE  states  that  a  copy  of  this  filing 
has  been  served  on  Southem  Company 
Energy  Marketing  LP. 

Comment  date:  June  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Empire  District  Electric  Co. 

(Docket  No.  ER98-3227-000] 

Take  notice  that  on  June  4. 1998,  The 
Empire  District  Electric  Company  (EDE) 
tendered  for  filing  a  service  agreement 
between  EDE  and  Westem  Resources 
Incorporated  providing  firm  point-to- 


point  transmission  service  pursuant  to 
EDE's  Open  Access  Transmission  Tariff. 

EDE  states  that  a  copy  of  this  filing 
has  been  served  on  Westem  Resources 
Incorporated. 

Comment  date:  June  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Empire  District  Electric  Co. 

[Docket  No.  ER98-3228-0001 

Take  notice  that  on  June  4, 1998,  The 
Empire  District  ElectricCompany  (EDE), 
tendered  for  filing  changes  of  name  and 
address  for  companies  with  which  EDE 
has  on  file  with  the  Commission 
completed  umbrella  service  agreements 
for  non-firm  point-to-point  transmission 
service  pursuant  to  EDE's  Open  Access 
Transmission  Tariff. 

EDE  states  that  a  copy  of  this  filing 
has  been  served  on  Cargill-IEC  L.L.C., 
LG&E  Energy  Marketing,  Inc.,  and  PG&E 
Power  Services. 

Comment  date:  June  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Empire  District  Electric  Co. 

[Docket  No.  ER98-3229-0001 

Take  notice  that  on  June  4,  1998,  The 
Empire  District  Electric  Company  (EDE), 
tendered  for  filing  a  service  agreement 
between  EDE  and  AMOCO  Energy 
Trading  Corp.,  providing  non-firm 
point-to-point  transmission  service 
pursuant  to  EDE's  Open  Access 
Transmission  Tariff. 

EDE  states  that  a  copy  of  this  filing 
has  been  served  on  AMOCO  Energy 
Trading  Corp. 

Comment  date:  June  24, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consumers  Energy  Company 

[Docket  No.  ER98-3230-0001 

Take  notice  that  on  June  4,  1998, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  an 
executed  service  agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  pursuant  to  the  Joint  0{>en 
Access  Transmission  Service  Tariff  filed 
on  December  31, 1996,  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison)  with  the  following 
transmission  customer:  OGE  Energy 
Resources,  Inc. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison  and 
the  transmission  customer. 

Comment  date:  June  24,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  Virginia  Electric  and  Power  Co. 

(Docket  No.  ER9&-3231-0001 

Take  notice  that  on  June  4,  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  Virginia 
Power  and  City  of  Springfield.  Illinois 
City  Water,  Light  and  Power  under 
Virginia  Power's  FERC  Electric  Tariff 
(First  Revised  Volume  No.  4).  which 
was  accepted  by  order  of  the 
Commission  dated  November  6, 1997  in 
Docket  No.  ER97-3561-001.  Under  the 
tendered  Service  Agreement,  Virginia 
Power  will  provide  services  to  City  of 
Springfield,  Illinois  City  Water.  Light 
and  Power  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 
Virginia  Power  requests  an  effective 
date  of  Jime  1,  1998,  for  the  Service 
Agreement. 

Copies  of  the  filing  were  served  on 
City  of  Springfield,  Illinois  Qty  Water, 
Light  and  Power,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  Jime  24,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Empire  District  Electric  Co. 

(Docket  No.  ER98-3232-0001 

Take  notice  that  on  June  4.  1998,  The 
Empire  District  Electric  Company  (EDE) 
tendered  for  filing  a  service  agreement 
between  EDE  and  OGE  Energy 
Resources.  Inc..  providing  for  non-firm 
point-to-point  transmission  service 
pursuant  to  EDE's  Open  Access 
Transmission  Tariff. 

EDE  states  that  a  copy  of  this  filing 
has  been  served  on  OGE  Energy 
Resources,  Inc. 

Comment  date:  June  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Environmental  Resources  Trust, 
Inc. 

(Docket  No.  ER98-3233-0001 

Take  notice  that  on  June  4,  1998, 
Environmental  Resources  Trust,  Inc. 
(ERT),  tendered  for  filing  an  Application 
for  Blanket  Approvals,  Waivers  and 
Order  Accepting  Rate  Schedule  for 
Filing,  requesting  authorization  to 
engage  in  electric  power  and  energy 
transactions  as  a  marketer.  ERT  also 
requests  certain  authorizations,  waiver 
of  certain  regulations,  and  acceptance 
for  filing  of  its  proposed  FERC  Electric 
Rate  Schedule  No.  1 ,  which  provides  for 
the  sale  of  electric  energy  and/or 
capacity  at  negotiated  rates. 

Comment  date:  June  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  The  Empire  District  Electric  Co. 

(Docket  No.  ER96-3  2  34-000] 

Take  notice  that  on  June  4, 1998,  The 
Empire  District  Electric  Company  (EDE), 
tendered  for  filing  a  service  agreement 
between  EDE  and  American  Electric 
Power  Services  Corporation  providing 
non-firm  point-to-point  transmission 
service  pursuant  to  EDE's  Open  Access 
Transmission  Tariff. 

EDE  states  that  a  copy  of  this  filing 
has  been  served  on  American  Electric 
Power  Services  Corporation. 

Comment  date:  June  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-16182  Filed  6-17-98;  8:45  am] 

BiLUNQ  CODE  (TIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2232-356] 

Duke  Energy  Corporation:  Notice  of 
Availability  of  Environmental 
Assessment 

June  12, 1998. 

An  Enviroiunental  Assessment  (EA)  is 
available  for  public  review.  The  EA  was 
prepared  for  an  application  filed  on 
November  17, 1997,  by  the  Chike  Energy 
Corporation,  licensee  for  the  Catawba- 
Wateree  Hydroelectric  Project  located  in 
North  Carolina  and  South  Carolina.  In 
its  apphcation,  the  licensee  requests 
that  the  Commission  allow  Harborside 
Development,  LLC,  to  excavate  an 
approximately  0.64  acre  area  of  lake 
bottom  emd  to  stabilize  295  feet  of 
shoreline  on  Lake  Norman. 


The  EA  finds  that  the  proposed  action 
would  not  be  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  obtained  by 
calling  the  Commission's  public 
reference  room  at  (202)  208-1371. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-16187  Filed  6-17-98;  8:45  am) 

BILUNQ  CODE  •MT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  Application 
Filed  With  the  Commission 

June  12, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No. :  P-1 1607-000. 

c.  Date  Filed:  January  30,  1998. 

d.  Applicant:  Holyoke  Gas  4  Electric 
Department,  Ashbumham  Municipal 
Light  Plant,  and  Massachusetts 
Muiiicipal  Wholesale  Electric  Company. 

e.  Name  of  Project:  Holyoke 
Hydroelectric  Project. 

f.  Location:  On  the  Cormecticut  River 
in  Hampden,  Hampshire,  and  Franklin 
Counties,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact: 
George  E.  Leary,  Manager,  Holyoke  Gas 

&  Electric  Department,  99  Suffolk 

Street,  Holyoke.  MA  01040-4457. 

(413) 536-9311. 
Roger  W.  Bacon,  Director,  Power 

Services  Division,  Massachusetts 

Wholesale  Electric  Company,  Randall 

Road,  P.O.  Box  426,  Ludlow.  MA 

01056.  (413)  589-1041 
John  LeMieur,  Acting  General  Manager, 

Ashbumham  Municipal  Light  Plant, 

78  Central  Street.  P.O.  Box  823. 

Ashbumham.  MA  01430-0823,  (508) 

827-4424 

i.  FERC  Contact:  Allan  Creamer  (202) 
219-0365. 

j.  Comment  Date:  July  20, 1998. 

k.  Description  of  Amendment:  On 
January  30. 1998.  the  Holyoke  Gas  k. 
Electric  Department  (HGAE).  the 
Ashbumham  Municipal  Light  Plant 
(Ashbumham).  and  the  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC)  jointly  filed  an  application  to 
amend  the  license  application  filed  by 
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Ashbumham  and  MMWEC  on  August 
29,  1997,  for  the  Holyoke  Hydroelectric 
Project  (FERC  Project  No.  11607),  which 
is  pending  before  the  Commission.  The 
Commission  staff  will  be  acting  on  this 
license  application  in  the  future. 

The  amendment:  (1)  adds  HG&£  as  a 
co-applicant  to  the  application 
originally  filed  by  Ashbumham  and 
MMWEC;  (2)  specifies  that  HG&E,  rather 
than  MMWEC,  will  finance  the  project 
and  sell  a  portion  of  the  project  power 
to  Ashbumham;  and  (3)  adds  several 
new  environmental  measures,  including 

(a)  sponsoring  the  annual  shad  derby, 

(b)  providing  canoe  portage  around  the 
Holyoke  dam,  and  (c)  installing  an 
exclusion  structure  at  the  mouth  of  the 
No.  2  Overflow  spillway.  The 
amendment  also  (1)  changes  the 
location  where  copies  of  the  amended 
application  are  available  to  HG&E's 
offices,  (2)  names  the  applicant  contact 
for  HG&E.  and  (3)  makes  changes  to  the 
applicant  contacts  for  Ashbumham  and 
R.W.  Beck,  the  applicant's  consultant. 

1.  Federal,  state,  and  local  agencies,  as 
well  as  other  interested  parties,  are 
invited  to  file  comments  on  the 
described  amendment  of  application.  A 
copy  of  the  amended  application  may  be 
obtained  by  agencies  directly  from  the 
applicant.  If  any  agency  or  other  party 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  as  shown 
in  paragraph  (j),  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representative(s). 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 
[FR  Doc.  98-16189  Filed  6-17-98:  8:45  am) 

MUMQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Preliminary 
Permit 

June  12. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/'i4pp/jcafion.  Preliminary 
Permit. 

b.  Project  No.:  11614-000. 

c.  Date  filed:  May  1,  1998. 

d.  Applicant:  Allison  Lake  Hydro. 

e.  Name  of  Project:  Allison  Lake 
Project. 

f.  Location:  On  Allison  Lake  and 
Creek  discharging  into  Port  Valdez,  in 
Valdez  County,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Earle  V. 
Ausman,  AlUson  Lake  Hydro,  1503 
West  33rd  Avenue,  Anchorage,  AK 
99503,  (907)  258-2420. 

i.  FERC  Contact:  Mr.  Robert  Bell, 
(202)  219-2806. 

i.  Comment  Date:  August  18,  1998. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  natural  Allison  Lake  having 
a  surface  area  of  245  acres  with  a  storage 
capacity  of  8,000  acre-feel  and  normal 
water  elevation  of  1,345  feet  msl;  (2)  a 
proposed  intake  structure;  (3)  a 
proposed  3.900-foot-long,  micro-drilled 
tunnel,  and  a  proposed  6,800-foot-long 
38-inch-diameter  pipeUne;  (4)  a 
proposed  powerhouse  having  a 
generating  unit  with  an  installed 
capacity  of  6,000-kW;  (5)  a  proposed 
rock  lined  channel  or  culvert  tailrace; 
and  (6)  appurtenant  faciUties. 

The  pro)ect  would  have  an  aimual 
generation  of  20.4  MWH  and  would  be 
sold  to  a  local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9,  AlO,  B.  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  comp>eting  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Conunission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  state  of  intent  to 
submit,  if  such  an  appUcation  may  be 


filed,  either  a  preliminary  permit 
appUcation  or  a  development 
application  (specify  which  typ>e  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  names  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Litervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  Determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comnment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above  named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
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not  file  comments  within  the  time 

specified  for  filing  comments,  it  will  be 

presumed  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Linwood  A.  Watson,  Jr. 

Acting  Secretary. 

(FR  Doc.  98-16190  Filed  6-17-98;  8:45  am] 

aiLUNQ  COOe  (717-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[SWH-FRL-6112-4] 

Agency  Information  Collection 
Activities-Proposed  Collection; 
Comment  Request;  Survey  of  the 
Chlorinated  Aliphatics  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  docvunent  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB):  Sui-vey 
of  Chlorinated  Aliphatics  Industry,  ICR 
Number  1866.01.  This  ICR  includes 
information  about  clarifications  to 
updated  information  from  the  initial 
RCRA  section  3007  questiormaire  and 
possible  site  visits  anticipated  for  this 
information  collection  effort.  Before 
submitting  the  ICR  to  0MB  for  review 
and  approval.,EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  17.  1998. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-98-CAIP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA. 
HCy.  401  M  Stiwt.  SW.  Washington.  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arliiigton.  VA, 
address  below.  Comments  also  may  be 
submitted  electronically  through  the 
Internet  to:  rcradocket@epamail.epa.gov. 
Comments  in  electronic  format  also 
should  be  identified  by  the  docket 
number  F-98-CAIP-FFFFF.  All 
electronic  comments  must  be  submitted 
as  an  ASCII.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 


Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W).  U.S.  EPA.  401  M  SUwt,  SW. 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
am  to  4  pm,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  pubfic  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically. 

The  ICR  is  available  on  the  Internet. 
Follow  these  instructions  to  access  the 
information  electronically; 

WWW:  http://www.epa.gov/epaoswer/ 
osw/hazwaste.  htmtid 

FTP:  ftp.epa.gov 

Login:  anonymous 

Password:  yowt  internet  address 

Files  are  located  in  /pub/epaoswer 

The  official  record  or  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  also 
will  include  all  comments  submitted 
directly  in  writing. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  dociunent  in  the  Fedeal 
Register.  EPA  will  not  reply 
immediately  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (Hearing  impaired). In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Wanda  Levine,  Office  of  ^lid 
Waste  (5304W).  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW, 
Washington,  DC  20460,  (703)  308-0438, 
or  levine.  wanda@epamail.epa.gov. 
SUPPLEMENTARY  iNFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 


generating,  transporting,  storing  or 
disposing  of  the  wastes  of  interest  from 
the  chlorinated  aliphatics  industry. 

Title:  Survey  of  Chlorinated 
Aliphatics  Industry  ICR,  Number 
1866.01. 

Abstract:  Under  the  Industry  Studies 
Program,  EPA's  Office  of  Solid  Waste  is 
plaiming  to  conduct  surveys  of  various 
industries  during  the  rest  of  this  fiscal 
year  through  FY  1999,  primarily  for  the 
purpose  of  developing  hazardous  waste 
listing  determinations  as  part  of  a 
rulemaking  effort  under  sections  3001 
and  3004  of  the  Resources  Conservation 
and  Recovery  Act  (RCRA).  Information 
collected  under  authority  of  this  ICR 
specifically  will  be  used  to  establish  and 
expand  an  information  data  base  with 
regard  to  hazardous  waste  generation 
and  management  by  industry  to  support 
a  goal  of  more  effective  regulation  under 
sections  3001  and  3004  of  RCRA. 

The  information  acquired  through  the 
Industry  Studies  Program  has 
contributed  to  the  effective  development 
and  implementation  of  the  hazardous 
waste  regulatory  program.  The  ICR,  once 
approved,  will  allow  continued  and 
expanded  data  collection  for  the 
following  program  areas: 

•  Listing. 

•  Land  Disposal  Restrictions  (LDR) 
and  Capacity. 

1«  Source  Reduction  and  Recycling. 

•  Risk  Assessment. 

To  support  these  hazardous  waste 
program  areas.  EPA  has  been 
conducting  surveys  and  site  visits  for 
the  chlorinated  aliphatics  industry  since 
1992  under  authority  granted  under 
RCRA  section  3007  and  OMB  #2050- 
0042.  Responses  to  the  surveys  were 
received  and  site  visits  conducted  in 
early  1993  to  collect  data  for 
development  of  hazardous  waste 
rulemakings  as  required  by  a  consent 
decree  signed  December  9.  1994,  which 
resulted  from  the  EDF  v.  Reilly  case. 

For  the  chlorinated  aUphatics  that  is 
the  subject  of  this  information 
collection,  the  main  data  to  be  collected 
will  be  clarifications  to  updated  survey 
information,  and  possibly  site  visits  if 
necessary. 

The  information  collected  will  be 
used  primarily  to  determine  if  wastes 
fiom  the  chlorinated  aliphatics  industry 
should  be  listed  as  hazardous.  In 
addition,  this  information  also  will  be 
used  to  support  other  RCRA  activities 
including  developing  engineering 
analyses;  conducting  regulatory  impact 
analyses,  economic  analyses,  and  risk 
assessments;  and  developing  land 
disposal  restrictions  treatment  standards 
and  waste  minimization  programs. 

EPA  anticipates  that  some  data 
provided  by  respondents  will  be 
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claimed  as  confidential  business 
information  (CBI).  Respondents  may 
make  a  business  confidentially  claim  by 
marking  the  appropriate  data  as  CBI. 
Respondents  may  not  withhold 
information  from  the  Agency  because 
they  believe  it  is  confidential. 
Information  so  designated  will  be 
disclosed  by  EPA  only  to  the  extent  set 
forth  in  40  CFR  part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

EPA  would  like  to  solicit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  average  annual  burden  imposed 
by  the  clarification  to  the  survey 
updates  is  approximately  20.0  hours  per 
respondent.  The  average  number  of 
responses  for  each  respondent  is  1.  The 
estimated  number  of  likely  respondents 
is  25.  The  average  annual  burden 


imposed  by  site  visits  is  approximately 
16  hours  per  respondent.  The  average 
number  of  responses  for  each 
respondent  is  1. 

The  estimated  number  of  likely 
respondents  is  3. 

Data  will  be  collected  from  the 
chlorinated  aliphatics  industry  that 
generate  wastes  that  may  be  listed  as 
hazardous. 

Dated:  lune  2. 1998. 
Elizabeth  A.  Cotsworth, 

Acting  Director,  Office  of  Solid  Waste. 

|FR  Doc.  98-16257  Filed  6-17-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6497-71 

Second  Public  Scoping  Meeting  for 
EPA's  Environmental  Impact 
Statement  for  the  Final  Rule  for 
Environmental  Impact  Assessment  of 
Nongovernmental  Activities  in 
Antarctica 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  second  public  scoping 
meeting  for  EPA's  Environmental 
Impact  Statement  (EIS)  for  the  final  rule 
for  environmental  impact  assessment 
(ELA)  of  nongovernmental  activities  in 
Antarctica. 

summary:  The  U.S.  EPA,  in  accordance 
with  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA),  will 
prepare  a  Draft  EIS  for  proposed  final 
regulations  that  will  provide  for:  (1) 
environmental  impact  assessment  of 
nongovernmental  activities,  including 
tourism,  in  Antarctica  for  which  the 
United  States  is  required  to  give 
advance  notice  under  paragraph  5  of 
Article  VII  of  the  Antarctic  Treaty  of 
1959;  and  (2)  coordination  of  the  review 
of  information  regarding  environmental 
impact  assessments  received  by  the 
United  States  &x>m  other  Parties  to  the 
Protocol  on  Environmental  Protection  to 
the  Antarctic  Treaty.  These  final 
regulations  will  be  prepared  pursuant  to 
the  Antarctic  Science,  Tourism,  and 
Conservation  Act  of  1996.  EPA  held  its 
first  pubUc  scoping  meeting  on  July  8, 
1997,  and.  at  the  request  of  the 
International  Association  of  Antarctica 
Tour  Operators,  individual  Antarctica 
tour  operators,  and  The  Antarctica 
Project  on  behalf  of  the  Antarctic  and 
Southern  Ocean  Coalition,  agreed  to 
conduct  a  second  scoping  meeting 
following  the  1997-1998  Antarctic  tour 
season,  the  first  such  season  following 
promulgation  of  EPA's  Interim  Final 


Rule  governing  Environmental  Impact 
Assessment  of  Nongovernmental 
Activities  in  Antarctica  (Federal 
Register/Vol.  62,  No.  83/  Wednesday, 
April  30, 1997/Rules  and  Regulations). 
EPA  invites  comments  and  suggestions 
on  the  scope  of  the  rulemaking  with 
regard  to  the  environmental  and 
regulatory  issues  to  be  addressed  in  the 
EIS. 

DATES:  The  public  scoping  meeting  will 
be  on  Tuesday,  July  14, 1998,  from  1:00 
PM  until  4:30  PM,  at  the  Washington 
Information  Center — EPA  Conference 
Service  Center,  Conference  Room  3 
North,  Waterside  Mall,  4th  and  M  Street 
SW,  Washington,  DC.  To  access 
Conference  Room  3  North,  enter 
Waterside  Mall  through  the  entrance 
directly  in  front  of  the  Waterfront-SEU 
Metro  Station  (green  line),  turn  right  at 
the  central  hallway,  left  at  the  end  of 
this  hallway,  and  enter  the  North 
Conference  Center  through  the  last  door 
on  the  right.  Written  comments  from  the 
public  may  also  be  sent  directly  to  EPA 
to  the  contacts  listed  below  and  will  be 
accepted  by  EPA  through  July  31,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Montgomery  or  Ms.  Katherine 
Biggs,  Office  of  Federal  Activities 
(2252A),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington, 
DC  20460;  telephone:  (202)564-7157  or 
(202)564-7144,  respectively. 

SUPPLEMENTARY  INFORMATION:  Please 
refer  to  the  Public  Scoping  Meeting 
Notice  for  the  July  8, 1997  meeting 
(Federal  Register/Vol.  62,  No.  105/ 
Monday,  June  2,  1997/Notices),  and  the 
Notice  of  Intent  to  Prepare  an  EIS  for  the 
final  rule  for  ELA  of  nongovernmental 
activities  in  Antarctica  (Federal 
Register/Vol.  62,  No.  90/Friday,  May  9, 
1997/Notices).  Copies  of  documents 
pertinent  to  this  project  are  available 
from  the  contacts  listed  above  and  also 
on  the  World  Wide  Web  at:  http:// 
www.epa.gov/oeca/ofa. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
IFR  Doc.  98-16209  Filed  6-17-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6112-3] 

Common  Sense  Initiative  Council 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notification  of  Public  Advisory 
CSI  Petroleum  Refining  and  Computers 
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and  Electronics  Sector  Subcommittee 
meetings;  open  meetings. 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  notification  is  hereby  given  that 
the  Petroleum  Refining  and  Computers 
and  Electronics  Sector  Subcommittees 
of  the  Common  Sense  Initiative  Council 
will  meet  on  the  dates  and  times 
described  below.  All  meetings  are  open 
to  the  public.  Seating  at  the  meeting  will 
be  on  a  first-come  basis  and  limited  time 
will  be  provided  for  pubhc  comment. 
For  further  information  concerning 
specific  meetings,  please  contact  the 
individuals  listed  with  the 
announcement  below. 

(1)  Petroleum  Refining  Sector 
Subcommittee  Meeting— July  7-8.  1998 

Notification  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Common 
Sense  Initiative  (CSI)  Petroleum 
Refining  Sector  Subcommittee  on  July 
7-8,  1998.  The  Equipment  Leaks  and 
Refinery  Air  Information  Reporting 
System  (RAIRS)  Workgroup  meetings 
will  be  held  from  1:00  p.m.  EST  to  6:00 
p.m.  EST  on  Monday,  July  6.  The  full 
Petroleum  Refining  Sector 
Subcommittee  will  meet  from  9:00  a.m. 
EST  to  6:00  p.m.  EST  on  Tuesday,  July 
7  and  from  9:00  a.m.  EST  to  5:00  p.m. 
EST  on  Wednesday,  July  8.  The  meeting 
will  be  held  at  the  Old  Town  Alexandria 
Holiday  Inn  Select,  480  King  Street, 
Alexandria,  VA  22314.  The  hotel 
telephone  number  is  703-549-6080  or 
800-368-5047. 

The  preliminary  agenda  for  the 
Subcommittee  meeting  includes 
comments  from  the  National  Petroleum 
Refiners  Association  and  the  American 
Petroleum  Institute  on  an  Equipment 
Leaks  Project  Report  and  a  discussion  of 
a  strategic  ft-amework  and  performance 
goals  for  the  Petroleum  Refining  Sector 
Subcommittee.  There  will  also  be 
reports  of  the  Accidental  Release 
Information  Project,  the  RAIRS  Project. 
and  the  Equipment  Leaks  Project. 
Additionally,  presentations  are  planned 
on  Marathon  Oil  Company's  Texas  City 
Refinery  consoUdated  leak  detection 
and  repair  program,  and  the  potential  of 
laser  technologies  as  alternatives  to 
current  emissions  monitoring  methods. 
A  public  comment  period  will  also  be 
provided. 

For  further  information  concerning 
this  meeting  of  the  Petroleum  Refining 
Sector  Subcommittee,  please  contact 
either  Craig  Weeks,  Designated  Federal 
Officer  (DFO),  at  US  EPA  Region  6 
(6EN),  1445  Ross  Avenue,  Dallas,  TX 
75202-2733,  by  telephone  at  214-665- 
7505  or  E-mail  at 


weeks.craig@epamail.epa.gov  or  Steve 
Souders.  Alternate  DFO,  at  US  EPA  by 
mail  (5306W),  401  M  Street,  SW, 
Washington,  DC  20460,  by  telephone  at 
703-308-8431  or  E-mail  at 
souders.steve@epamail.epa.gov. 

(2)  Computers  and  Electronics  Sector 
Subcommittee— July  15  and  16,  1998 

Notification  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Common 
Sense  Initiative  (CSI)  Computers  and 
Electronics  Sector  Subcommittee  on 
July  15  from  8:30  a.m.  EST  to  5:00  p.m. 
EST  and  on  July  16  from  8:30  a.m.  EST 
to  3:00  p.m.  EST.  The  meeting  will  be 
held  at  the  Washington  Marriott  Hotel  at 
1221— 22nd  Street,  NW.  Washington, 
DC.  The  Hotel  telephone  number  is 
202-872-1500. 

Both  days,  July  15  and  16. 1998,  will 
include  meetings  of  the  full 
subcommittee,  and  breakout  sessions  for 
the  three  subcommittee  workgroups 
(Reporting  and  Information  Access; 
Overcoming  Barriers  to  Pollution 
Prevention.  Product  Stewardship,  and 
Recycling;  and  Alternative  Strategies). 
Projects  to  be  discussed  include  CURE 
(Consolidated  Uniform  Report  for  the 
Environment);  BOLDER  (Basic  On-Line 
Disaster  and  Emergency  Response); 
Green  Track,  a  project  to  offer  regulatory 
flexibility  or  other  incentives  for 
improvement  of  environmental 
performance  at  facilities;  a  project  to 
develop  a  printed  resource  guide  to 
assist  stakeholders  to  develop 
constructive  approaches  to  address 
environmental  issues  in  their  own 
communities;  Evaluation  of  Models  and 
Development  of  Best  Practices  for 
Electronic  Equipment  Recovery  in  a  San 
Francisco  Recycling  Pilot,  an 
examination  of  data  from  pilot 
collection  projects  to  identify  data  gaps 
and  develop  a  report.  The  subcommittee 
will  also  discuss  the  results  of  the  June 
9, 1998  meeting  of  the  Common  Sense 
Initiative  Council.  Opportxmity  for 
public  comment  on  major  issues  under 
discussion  will  be  provided  at  intervals 
throughout  the  meeting. 

For  further  information  concerning 
the  meeting  of  the  Computers  and 
Electronics  Sector  Subcommittee 
meeting,  please  contact  John  J.  Bowser, 
Acting  DFO.  U.S.  EPA  on  (202)  260- 
1771,  by  fax  on  (202)  260-1096,  by  e- 
mail  at  bowser.john@epamail.epa.gov., 
or  by  mail  at  U.S.  EPA  (MC  7405),  401 
M  Street,  S.W.,  Washington,  DC  20460; 
Mark  Mahoney,  U.S.  EPA  Region  1  on 
(617)  565-1155;  or  David  Jones,  U.S. 
EPA  Region  9  on  (415)  744-2266. 

Inspection  of  Subcommittee 
Documents:  Documents  relating  to  the 
above  Sector  Subcommittee 


announcements  will  be  publicly 
available  at  the  meeting.  Thereafter, 
these  documents,  together  with  the 
official  minutes  for  the  meeting,  will  be 
available  for  public  inspection  in  room 
3802M  of  EPA  Headquarters,  Common 
Sense  Initiative  Staff.  401  M  Street,  SW. 
Washington,  DC  20460,  telephone 
number  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  on  our  web  site  at 
http.//www. epa.gov/commonsense. 

Dated:  June  12,  1998. 
Helga  B.  Butler, 

Acting  Designated  Federal  Officer. 

(PR  Doc.  98-16256  Filed  6-17-98;  8:45  am] 

BILUNO  COO€  8660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6111-0] 

Peak  Oil  Superfund  Site  Notice  of 
Proposed  De  Minimis  Settlement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  de  minimis 

settlement. 

summary:  Under  section  122(g)(4)  of  the 
Comprehensive  Envirorunental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  offered 
approximately  650  de  minimis  parties  at 
the  Peak  Oil  Superfund  Site  (Site)  an 
opportunity  to  enter  into  an 
Administrative  Order  on  Consent  (AOC) 
to  settle  claims  for  past  and  future 
response  costs  at  the  Site.  On  August  28, 
1997.  EPA  published  the  names  of  140 
parties  that  returned  signature  pages 
accepting  EPA's  offer.  Since  that  time. 
37  additional  parties  have  submitted 
signature  pages  accepting  EPA's  de 
minimis  settlement  offer. 

Following  is  a  list  of  those  additional 
37  parties:  BAW  Corporation  f/k/a 
Bowman  Transportation.  Case 
International  Harvester.  Crews 
Equipment  Company,  City  of  Fort 
Myers,  City  of  Wauchula,  Compressed 
Air  Products,  Inc.,  Crown  Datsun  n/k/a 
Crown  Nissan,  Crown  Pontiac,  Dundee 
Citrus  Growers  Association,  Eagle 
Supply,  Inc.,  Fred  P.  Smith,  Inc.,  Graffs 
Union  76.  Grimsley  Oil  Company.  Inc.. 
Haines  City  Citrus  Growers  Association, 
Hoagland  Oldsmobile,  Hough  Chevrolet,  - 
Jifly  Lube  International,  Inc.,  Jim 
McKeel  Buick-GMC  Trucks  n/k/a  Blount 
Buick-GMC  Trucks,  Lake  Placid  Citrus 
Growers,  Inc.,  M.  Anderson  Industries, 
Inc.,  Nitram,  Inc.,  Okeechobee  County 
School  Board,  SmithKline  Beecham 
Corporation,  Peace  River  Packing 
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Company.  Penreco,  Pinckney.  Inc..  Polk 
Nursery  Company,  Inc..  Shell 
Distributor  (Hobson  Ingram).  Sims 
Crane  &  Equipment  Co.  (Sims  Crane 
Service.  Inc.),  Smith  Brothers  Oil 
Company,  Smoak  Groves,  Inc.,  Spring 
Lock  Scaffolding.  Tampa  Bay  Hermetics, 
Inc..  Tampa  Yacht  and  Country  Club. 
Inc..  Tito's  Service  Center.  Inc..  United 
Telephone  Company  of  Florida,  Unocal 
Corp.,  and  The  Wickie  Company. 

EPA  will  consider  public  comments 
on  the  proposed  settlement  with  these 
37  parties  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  Environmental  Protection  Agency, 
Region  IV,  Program  Services  Branch. 
Waste  Management  Division.  61  Forsyth 
Street,  S.W.,  Atlanta.  Georgia  30303. 
(404)  562-8887. 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication. 

Dated:  May  27,  1998. 
Jewell  Harper, 

Acting  Director,  Waste  Management  Division. 
[FR  Doc  98-16253  Filed  6-17-98;  8:45  am) 

BILUNQ  CODE  t6t0-f»-tt 


DATE  &  time:  Thursday.  June  25. 1998  at 

10:00  a.m. 

place:  999  E  Street,  N.W.  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DtSCUSSEO: 

Correction  and  Approval  of  Minutes. 

Audit:  1996  Democratic  National 
Convention  Committee.  Inc. 

Audit:  Chicago's  Committee  for  '96. 

Soft  Money:  Revised  Draft  Notice  of 
Proposed  Rulemaking. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris.  Press  Officer. 
Telephone:  (202)  694-1220. 
Marjorie  W.  Emmons. 
Secretary  of  the  Conimission. 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
«         •         •         •         * 
FEDERAL  REGISTER  NUMBER:  15702. 
PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Thursday,  June  18,  1998, 10:00  a.m.. 
Meeting  open  to  the  pubUc. 

This  meeting  has  been  cancelled. 
«        •        *        »        • 

DATE  &  TIME:  Tuesday.  June  23, 1998  at 

10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g.  §  438(b).  and  Title  26, 

U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 


President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Frank  P.  Giltner  III,  and  Renee 
Valladares  Giltner,  both  of  Phoenix. 
Arizona;  to  acquire  voting  shares  of  The 
Avoca  Company.  Avoca,  Nebraska,  and 
thereby  indirectly  acquire  voting  shares 
of  Farmers  State  Bank  of  Nebraska. 
Bermet,  Nebraska. 

Comments  on  this  appUcation  must 
be  received  by  June  25. 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  12. 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-16170  Filed  6-17-98;  8:45  am) 

BILLING  COOE  «1(MI1-F 


FEDERAL  RESERVE  SYSTEM 


[FR.  Doc.  98-16334  Filed  6-16-98;  10:49  am) 

BiLUHG  COOE  .7,«i^  ^ ^^rmatlons  of .  Acquisitions  by.  and 


Mergers  of  Bank  Holding  Companies 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573;  Kenneth  Clark 
Company,  Inc..  6505  St.  Helena  Avenue. 
P.O.  Box  9145.  Baltimore,  MD  21222. 
Officers:  Wayne  K.  Clark,  President. 
Janice  M.  Clark,  Vice  President. 

Dated:  June  15, 1998. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  98-16204  Filed  6-17-98;  8:45  am) 

BiLLMO  CODE  e73(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-15501)  published  on  page  31994  of 
the  issue  for  Thursday,  June  11,  1998. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  entry  for  Frank 
P.  Giltner  III,  Phoenix,  Arizona,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 


The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 

the  United  States.  ^^*?^ 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  13, 1998. 
A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Habersham  Bancorp,  Comslia, 
Georgia;  to  acquire  27.06  percent  of  the 
voting  shares  of  Empire  Bank  Corp.. 
Homerville,  Georgia,  and  thereby 


33374 


Federal  Register / Vol.  63,  No.  117 /Thursday.  June  18,  1998 /Notices 


indirectly  acquire  Empire  Banking  Co., 
Homerville.  Georgia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63102- 
2034: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana;  to  merge  with 
Community  First  Financial.  Inc.. 
Maysville.  Kentucky,  and  thereby 
indirectly  acquire  Community  First 
Bank  of  Kentucky,  Warsaw,  Kentucky, 
and  Community  First  Bank.  N.A.. 
Maysville,  Kentucky. 

2.  National  City  Bancshares,  Inc., 
Evansville.  Indiana:  to  merge  with  Trigg 
Bancorp,  Inc..  Cadiz.  Kentucky,  and 
thereby  indirectly  acquire  Trigg  County 
Farmers  Bank.  Cadiz.  Kentucky. 

3.  Independent  Southern  Bancshares, 
Inc.  ESOT,  Brownsville,  Tennessee,  and 
its  subsidiary.  Independent  Southern 
Bancshares.  Inc..  Brownsville. 
Tennessee;  to  acquire  100  percent  of  the 
voting  shares  of  First  Western  Bank. 
Cooper  City.  Florida. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Archer.  Inc..  Central  City.  Nebraska; 
to  acquire  an  additional  9  percent,  for  a 
total  of  57.20  percent,  of  the  voting 
shares  of  Osceola  Insurance,  Inc., 
Osceola,  Nebraska,  and  thereby 
indirectly  acquire  First  National  Bank, 
Osceola,  Nebraska,  and  Gretna  State 
Bank,  Gretna,  Nebraska. 

2.  Gold  Banc  Corporation,  Inc..  and 
Gold  Banc  Acquisition  Corporation  VU, 
Inc..  both  of  Leawood,  Kansas;  to 
acquire  100  percent  of  the  voting  shares 
of  First  State  Bancorp.,  Inc.,  Pittsburg, 
Kansas,  and  thereby  indirectly  acquire 
First  State  Bank  ft  Trust  Company, 
Pittsburg,  Kansas.  In  connection  with 
this  application  Gold  Banc  Acquisition 
Corporation  VII,  Inc.,  Leawood,  Kansas, 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  State  Bancorp., 
Inc..  Pittsburg,  Kansas;,  and  thereby 
indirectly  acquire  First  State  Bank  ft 
Trust  Company,  Pittsburg,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  12.  1998. 
Robert  dev.  FriersoD, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-16171  Filed  6-17-98;  8:45  ami 
BiuiNQ  cooe  a210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
f>ersons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  13,  1998. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  The  A.N.B.  Holding  Company,  Ltd., 
The  ANB  Corporation,  and  ANB 
Delaware  Corporation,  all  of  Terrell. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Van  Zandt. 
Canton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  15, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-16250  Filed  6-17-98;  8:45  am] 

MLUNQ  COOC  aZIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  Usted  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 


either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  2, 1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Cooperatieve  Centrale  Raiffeisen- 
Boerenleenbank  B.A.,  Utrecht,  The 
Netherlands;  to  acquire  Weiss,  Peck  ft 
Greer,  L.L.C.,  New  York.  New  York,  and 
thereby  engage  in  acting  as  investment 
and  financial  adviser  to  any  person, 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y;  conducting  agency  transactional 
services  for  customer  investments, 
pursuant  to  §  225.28  (b)(7)  of  Regulation 
Y;  acting  directly  or  indirectly  as 
general  partner  of.  managing  member  in 
or  otherwise  controlling  investment 
funds  that  invest  in  up  to  5  percent  of 
the  voting  securities  and  25  percent  of 
the  nonvoting  equity  of  companies;  See 
The  Dresdner  Bank,  i4.G..  84  Fed.  Res. 
Bull.  361  (1998).  ("Dresdner/Oeschle"); 
The  Bessemer  Group,  Incorporated,  82 
Fed.  Bull.  569  (1996);  and  Meridian 
Bancorp,  Inc.,  80  Fed.  Res.  Bull.  738 
(1994);  acting  as  a  commodity  pool 
operator.  See  Dresdner/Oeschle; 
providing  administrative  services  to 
mutual  funds  to  the  extent  set  forth  in 
Board  orders.  See  Uoyds/IAI  Lloyds  TSB 
Group  pic,  84  Fed.  Res.  Bull.  116  (1998); 
The  Governor  and  Company  of  the  Bank 
of  Ireland.  82  Fed.  Res.  Bull.  1129 
(1996);  Bankers  Trust  New  York 
Corporation.  83  Fed.  Res.  Bull.  780 
(1996);  and  J.P.Morgan.  84  Fed.  Res. 
Bull.  113  (1997). 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  12,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-16169  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  970-0381] 

Draft  Guidance  for  Industry  on 
Providing  Regulatory  Submissions  in 
Electronic  Format — NDA's;  Reopening 
of  Comment  Period 

AG^CY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  reopening  of  comment 

period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
July  8,  1998,  the  comment  period  for  a 
notice  announcing  the  availability  of  a 
draft  guidance  for  industry  entitled 
"Providing  Regulatory  Submissions  in 
Electronic  Format — NDA's"  that 
appeared  in  the  Federal  Register  of 
April  8,  1998  (63  FR  17184).  FDA  is 
taking  this  action  in  response  to  a 
request  for  an  extension  and  to  allow 
interested  parties  additional  time  for 
review  and  to  submit  comments. 
DATES:  Written  comments  by  July  8, 
1998.  General  comments  on  the  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Copies  of  the  draft  guidance 
for  industry  are  available  on  the  Internet 
at  http://www.fda.gov/cder/guidance/ 
index.htm.  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
R>R  FURTHER  INFORMATION  CONTACT: 
Kenneth  Edmunds,  Center  for  Drug 
Evaluation  and  Research  (HFD-350), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-3276;  ESUB@CDER.fda.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  8, 1998  (63  FR 
17184),  FDA's  Center  for  Drug 
Evaluation  and  Research  (CDER) 
published  a  notice  announcing  the 
availability  of  a  draft  gxiidance  for 
industry  entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
NDA's."  The  draft  guidance  is  intended 
to  assist  applicants  who  wish  to  submit 
new  drug  applications  (NDA's)  in 
electronic  format.  Although  voluntary. 


submissions  of  NDA's  in  electronic 
format  should  reduce  the  amount  of 
paperwork  for  applicants  and  the 
agency.  The  April  8,  1998,  notice 
invited  interested  persons  to  submit 
written  comments  on  the  draft  guidance 
within  60  days. 

On  April  20, 1998,  FDA  received  a 
letter  from  Pharmaceutical  Research  and 
Manufacturers  of  America,  requesting 
that  the  agency  extend  the  comment 
period  on  the  draft  guidance  90  days.  In 
addition,  in  the  Federal  Register  of  June 
1.  1998  (63  FR  29741).  FDA's  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  published  a  draft  guidance  for 
industry  entitled  "Guidance  for 
Industry:  Electronic  Submissions  of  a 
Biologies  License  Application  (BLA)  or 
Product  License  Application  (PLA)/ 
Establishment  License  Application 
(ELA)  to  the  Center  for  Biologies 
Evaluation  and  Research." 

Because  a  number  of  NDA  sponsors 
have  expressed  the  wish  to  see  the  draft 
guidance  become  final  as  soon  as 
possible  and  because  the  agency 
considers  this  to  be  a  dynamic 
document,  which  will  be  updated  in  the 
future,  the  agency  does  not  believe  it  is 
necessary  to  extend  the  comment  period 
an  additional  90  days.  However,  the 
agency  agrees  that  an  additional  period 
will  provide  time  for  interested  parties 
to  review  both  CDER  and  CBER's 
guidances.  Therefore,  the  agency  is 
reopening  the  comment  period  for  an 
additional  30  days,  until  July  8,  1998. 

Interested  persons  may,  on  or  before 
July  8. 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  June  9. 1998. 

William  K.  HubiMrd, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-16140  Filed  6-17-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0388] 

Draft  Guidance  for  Industry  on  Topical 
Dermatological  Drug  Product  NDA's 
and  ANDA's — In  Vivo  Bioavailability, 
Bioequlvalence,  In  Vitro  Release  and 
Associated  Studies;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Topical 
Dermatological  Drug  Product  NDA's  and 
ANDA's — In  Vivo  Bioavailability, 
Bioequivalence.  In  Vitro  Release  and 
Associated  Studies."  The  draft  guidance 
is  intended  to  provide  recommendations 
to  sponsors  of  new  drug  applications 
(NDA's).  abbreviated  new  drug 
applications  (ANDA's).  and 
supplements  who  intend  to  perform 
bioavailability  and  bioequivalence 
studies  for  topically  applied 
dermatological  drug  products  during 
either  the  preapproval  or  postapproval 
period.  The  agency  is  seeking  comments 
on  the  draft  guidance. 
DATES:  Written  comments  may  be 
submitted  on  the  draft  guidance  by 
August  17. 1998.  General  conunents  on 
the  agency  guidances  are  welcome  at 
any  time. 

ADDRESSES:  Copies  of  this  draft 
guidance  are  available  on  the  Internet  at 
"http://www.fda.gov/cder/guidance/ 
index.htm"  . 

Submit  written  comments  on  this 
draft  guidance  to  the  Dockets 
Management  Branch  (HFD-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm  1-23,  Rockville,  MD. 
20857.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vinod  P.  Shah,  Center  for  Drug 
Evaluation  and  Research  (HFD-350), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-5635. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "Topical 
Dermatological  Drug  Product  NDA's  and 
ANDA's — In  Vivo  BioavailabiUty, 
Bioequivalence.  In  Vitro  Release  and 
Associated  Studies."  The  draft  guidance 
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is  intended  to  provide  recommendations 
to  sponsors  of  NDA's.  ANDA's,  and 
supplements  who  intend  to  perform, 
during  either  the  preapproval  or 
postapproval  period,  bioavailability  and 
bioequivalence  studies  for  topical 
dermatological  drug  products. 

The  definitions  of  "bioavailability" 
and  "bioequivalence,"  the  requirements 
for  submitting  such  data  in  NDA's, 
ANDA's,  and  supplements,  and  the 
types  of  in  vivo  studies  that  are 
acceptable  to  establish  bioavailability 
and  bioequivalence  are  set  forth  in  LJ-K 
part  320.  These  regulatory  definitions 
and  requirements  reflect  requirements 
in  the  Federal  Food,  Drug,  and  Cosmetic 
Act  and  other  agency  regulations. 

Generally,  bioavailability  and 
bioequivalence  of  a  drug  product  can  be 
assessed  through  measurement  of  the 
active  moiety(ies)/active  ingredient(s)  in 
an  accessible  biologic  fluid  such  as 
blood,  plasma,  and  urine.  For  some  drug 
products,  including  topical 
dermatological  drug  products,  it  is  not 
possible  to  use  pharmacokinetic 
measurements  of  the  active  moiety(ies)/ 
active  ingredient(s)  in  blood,  plasma,  or 
urine  to  document  bioequivalence 
because  topical  dermatological  products 
generally  do  not  produce  measurable 
concentrations  in  extracutaneous 
biological  fluids.  This  draft  guidance 
docimient  proposes  other  methods  to 
establish  bioavailability  and 
bioequivalence,  including  the  following 
types  of  studies:  (1)  Clinical  studies:  (2) 
pharmacodynamic  studies;  (3) 
dermatopharmacokinetic  studies:  and 
(4)  in  vitro  studies.  These  approaches 
are  discussed  at  21  CFR  320.24, 
although  these  regulations  do  not 
provide  specific  methodologic 
approaches.  In  addition  to  general 
comments,  FDA  welcomes  the 
submission  of  data  that  support  or  refute 
the  use  of  any  of  these  approaches, 
especially  dermatopharmacokinetic 
approaches,  in  the  documentation  of 
bioavailiability  and  bioequivalence  of 
topical  dermatological  drug  products. 
FDA  also  welcomes  the  submission  of 
relevant  clinical, 

dermatopharmacokinetic,  and  in  vitro 
release  data  for  further  evaluation  of 
these  approaches  in  the  guidance.  At 
some  time  following  receipt  of  public 
comments  and  other  information  to  this 
draft  guidance,  FDA  intends  to  discuss 
the  guidance  and  the  public  response  to 
the  guidance  before  a  joint  meeting  of 
the  Advisory  Committee  for 
Pharmaceutical  Science  and  the 
Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee. 

This  draft  guidance  is  a  level  1  draft 
guidance  document  consistent  with 
FDA's  good  guidance  practices  (62  FR 


8961,  February  27,  1997).  It  represents 
the  agency's  current  thinking  on 
bioavailability  and  bioequivalence 
approaches  for  topical  dermatological 
drug  products.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Submit  written  requests  for  single 
copies  of  the  draft  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  RexJcville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Requests  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Copies  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  June  8,  1998. 
WiUiain  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  98-16141  Filed  6-17-98;  8:45  am] 

BILUNQ  COOe  41S0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Idontrtler:  HCFA-SP-0001] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 


other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid  Post- 
Eligibility  Preprint  and  Supporting 
Regulations  in  42  CFR  430.10;  Form 
No.:  HCFA-SP-0001  (OMB#  0938- 
0673);  Use:  The  post-eligibility  preprint 
is  part  of  the  comprehensive  statement 
that  a  State  submits  to  show  that  it  is 
meeting  the  requirements  for  Federal 
funding  of  its  Medicaid  program.  It 
comprises  part  of  each  State's  Plan 
which  outlines  the  mandatory  and 
optional  aspects  of  a  State's  Medicaid 
program.  Accurate  submission  of  this 
information  is  necessary  in  order  for 
States  to  receive  Federal  funding.; 
Frequency:  On  occasion;  Affected 
Public:  State,  local  or  tribal  government 
and  Federal  Government;  Number  of 
Resfwndents:  56;  Total  Annual 
Responses:  56;  Total  Annual  Hours: 
280. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/ prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  0MB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  June  9, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCrA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[PR  Doc.  98-16148  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Form  #  HCFA-21.  21 B.  21P,  21.11  A,  21 E, 
84.  64.21,  64.21  U,  64.21  P.  64.21  UP,  64EC. 
64.21  E,  64.9P,  64.10P.  64.11  A,  64.»d] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Sut}mitted  to  the  Office  of  Management 
and  Budget  (OMB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services  (DHHS).  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  the  following  request  for 
Emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  this  information  is  needed 
prior  to  the  expiration  of  the  normal 
time  limits  under  OMB's  regulations  at 
5  CFR.  Part  1320.  The  Agency  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  of  the 
need  for  States  to  report  financial  and 
related  statistical  information  pursuant 
to  the  operation  of  their  Medicaid 
programs,  under  title  XIX  of  the  Social 
Security  Act,  and  their  Children's 
Health  Insurance  Programs  (CHIP) 
under  title  XXI  of  the  Act.  States  will 
begin  reporting  information  after  the 
end  of  the  third  quarter  of  Federal  fiscal 
year  1998  (after  June  30,  1998).  Without 
the  capacity  for  States  to  report  this 
information  discussed  below,  the  States 
and  HCFA  will  not  be  able  to  properly 
implement  the  provisions  enacted  by 
the  Balanced  Budget  Act  (BBA)  of  1997 
related  to  the  CHIP. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  eleven 
working  days,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individual 
designated  below,  within  t»n  working 
days  of  publication  of  this  notice  in  the 
Federal  Register. 

During  this  180-day  period  HCFA  will 
pursue  OMB  clearance  of  this  collection 
as  stipulated  by  5  CFR  1320.5. 
(1)  Type  of  Information  Collection  Request: 
New  Collection; 

Title  of  Information  Collection: 
Children's  Health  Insurance  Program 
(CHIP)  Budget  and  Expenditure  System 
State  Reporting  Forms. 

Form  Nos.:  HCFA-21,  2lB,  21P, 
21.11A,  21E; 

Use:  These  forms  will  be  used  by 
State  CHIP  agencies  to  report  CHIP 
program  budget  projections  and  actual 
CHIP  program  benefits  and 


administrative  expenditures,  and  the 
niunbers  of  children  being  served  in  the 
CHIP  program,  to  the  Health  Care 
Financing  Administration  (HCFA).  The 
information  provided  by  these  new 
forms  will  be  used  by  HCFA  to  prepare 
the  grant  awards  to  States  for  the  CHIP, 
to  ensure  that  the  appropriate  level  of 
Federal  payments  for  State  expenditures 
under  the  CHIP  are  made  in  accordance 
with  the  CHIP-related  BBA  legislative 
provisions  of  1997,  and  to  track, 
monitor,  and  evaluate  the  numbers  of 
children  being  served  by  the  CHIP. 

Note:  At  this  time  Form  HCFA-21E  of  this 
package  is  for  States  to  report  the  numbers 
of  children,  by  service  delivery  system,  that 
are  served  in  the  States'  CHIPs  based  on  age 
categories.  However,  we  are  continuing  to 
work  with  the  States  to  develop  an 
appropriate  format  for  States  to  report  the 
numbers  of  children,  by  service  delivery 
system,  that  are  served  in  the  CHIP  based  on 
Federal  poverty  income  level  categories  and 
under  the  age  categories  previously 
requested.  When  this  format  is  finalized  it 
will  be  incorporated  into  Form  HCFA-21E. 

For  a  short  description  of  the  CHIP 
reporting  forms,  see  below: 

•  Form  HCFA-21  Summary  Sheet. 
Quarterly  Children's  Health  Insurance 
Program  Statement  of  Expenditures  for 
Title  XXI  Summary  Sheet.  This  form 
summarizes  the  total  expenditures  in 
the  State's  CHIP  reported  by  the  State 
for  the  reporting  quarter. 

•  Form  HCFA-21.  Children's  Health 
Expenditures  by  Tyi>e  of  Service  for  the 
Title  XXI  Program,  Expenditures  in  this 
Quarter.  States  use  this  form  to  report 
CHIP  current  quarter  expenditures  in 
accordance  with  services  categories 
authorized  under  title  XXI. 

•  Form  HCFA-21B.  Children's  Health 
Insurance  Program  Budget  Report  for 
the  Title  XXI  Program  State  Expenditure 
Plan.  States  use  this  form  to  report  their 
budget  projections  each  quarter  for  their 
Title  XXI  CHIPs  for  the  current  and 
budget  Federal  fiscal  years  and  broken 
out  by  quarter. 

■•  Form  HCFA-21P.  Children's  Health 
Expenditures  by  Type  of  Service  for  the 
Title  XXI  Program,  Prior  Period 
Adjustments.  States  use  this  form  to 
report  CHIP  prior  period  adjustment 
expenditures  claimed  in  the  submission 
quarter  in  accordance  with  services 
categories  authorized  under  title  XXI. 

•  Form  HCFA-21. IIA.  Provider- 
Related  Donations  and  Health  Care 
Related  Taxes,  Fees,  and  Assessments 
Received  Under  Section  1903(w)  for 
Title  XXI.  States  use  this  form  to  report 
CHIP-related  State  receipts  of  provider 
related  donations,  and  health  care 
related  taxes,  fees,  and  assessments. 

•  Form  HCFA-21E.  Children's  Health 
Insurance  Program,  Number  of  Children 


Served.  States  use  this  form  to  report  the 
nimibers  of  children,  by  service  delivery 
system,  that  are  served  in  the  States' 
CHIPs  based  on  age  categories. 

Note:  HCFA  is  working  with  States  to 
develop  an  appropriate  format  for  States  to 
report  numbers  of  children,  by  service 
delivery  system,  that  are  served  in  the  CHIP 
based  on  Federal  poverty  income  level 
categories  and  under  the  age  categories 
previously  requested.  When  the  format  is 
fmalized  it  will  be  incorporated  into  this 
form. 

Frequency:  Quarterly; 
Affected  Public:  State  and  Federal 
government; 

Number  of  Respondents:  56; 

Total  Annual  Responses:  224; 

Total  Annual  Hours:  7,840. 

(2)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Quarterly 
Medicaid  Statement  of  Expenditures  for 
the  Medical  Assistance  Program. 

Form  Nos.:  HCFA-64,  64.21.  64.21U, 
64.21P,  64.21UP,  64EC,  64.21E.  64.9, 
64.10,  64.10P,  64.11a,  64.9d; 

Use:  These  new  forms  are  revisions  of 
the  currently  approved  collection  report 
Form  HCFA-64.  These  forms  will  be 
used  by  State  Medicaid  agencies  to 
report  their  actual  CHIP-related 
Medicaid  expenditures  and  the  numbers 
of  CHIP-related  children,  and  other 
children  being  served  in  the  Medicaid 
program,  to  the  Health  Care  Financing 
Administration(HCFA).  The  forms  will 
be  used  by  the  HCFA  to  ensure  that  the 
appropriate  level  of  Federal  payments 
for  the  State's  CHIP-related  Medicaid 
program  expenditures  are  made  in 
accordance  with  the  CHIP  and  related 
Medicaid  provisions  of  the  BBA  of  1997, 
and  to  track,  monitor,  and  evaluate  the 
numbers  of  CHIP-related  children  and 
other  individuals  being  served  by  the 
Medicaid  program. 

Note:  At  this  time  Forms  HCFA-64. 21E 
and  HCFA-64EC  of  this  package  are  for 
States  to  report  the  numbers  of  CHIP-related 
children  and  other  children,  by  service 
delivery  system,  that  are  served  in  States' 
Medicaid  programs  based  on  age  categories. 
However,  we  are  continuing  to  work  with  the 
States  to  develop  an  appropriate  format  for 
States  to  report  the  numbers  of  children,  by 
service  delivery  system,  that  are  served  in  the 
States'  Medicaid  programs  based  on  Federal 
poverty  income  level  categories  and  under 
the  age  categories  previously  requested. 
When  this  format  is  fmalized  it  will  be 
incorporated  into  Forms  HCFA-21E  and 
HCFA-64EC. 

For  a  short  description  of  the  CHIP- 
related  Medicaid  reporting  forms,  see 
below: 
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•  HCFA-64  SUMMARY  SHEET 

Quarterly  Medicaid  Statement  of 
Expenditures  for  the  Medical  Assistance 
Program,  Summary  Sheet.  The  form 
HCFA-64  summary  sheet  is  a  one-page 
summary  sheet  summarizing  the  total 
expenditures  reported  for  the  quarter. 
The  remaining  forms  provide  additional 
detail  and  support  the  entries  made  on 
the  summary  sheet. 

•  HCFA-64.9 

Quarterly  Medicaid  Statement  of 
Expenditures  for  the  Medical  Assistance 
Program,  Expenditures  in  this  Quarter. 
The  form  HCFA-64.9  is  comprised  of 
two  pages  that  are  used  for  detailing,  by 
category,  current  quarter  program 
expenditures  by  type  of  service  (e.g., 
clinical  services,  dental  services).  The 
total  figures  from  the  form  HCFA-64.9 
are  transferred  to  the  form  HCFA-64 
Summary  Sheet.  Line  6,  colimins  (a)  and 
(b).  A  separate  copy  of  the  form  HCFA- 
64.9  must  also  be  submitted  for  each 
waiver  granted  to  the  State  agency  for 
which  expenditures  have  been  incurred. 
The  total  waiver  figures  are  already 
incorporated  in  the  expenditures 
reported  on  the  "base"  (one  form)  form 
HCFA-64.9. 

•  HCFA-64.9p 

Quarterly  Medicaid  Statement  of 
Expenditures  for  the  Medical  Assistance 
Program,  Prior  Period  Adjustment.  The 
form  HCFA-64. 9p  supports  claims  or 
adjustments  for  prior  period  (years) 
which  are  transferred  to  the  form 
HCFA-64  summary  sheet  and  noted  on 
Lines  7,  8,  lO.A.,  and  lO.B.,  columns  (a) 
and  (b).  It  contains  the  same  service 
categories  as  the  form  HCFA-64.9.  This 
two-page  form  details  the  program 
expenditures,  by  category,  arraying  the 
expenditures  by  fiscal  year.  A  separate 
form  HCFA-64. 9p  is  prepared  to 
support  each  fiscal  year  and  each  line 
entry  (Lines  7,  8,  lO.A.,  and  lO.B.)  on 
the  summary  sheet.  If  the  prior  period 
adjustment  includes  waiver-related 
expenditures,  a  separate  form  HCFA- 
64.9p  must  be  filed  for  each  waiver 
including  HCBS  waivers. 

•  HCFA-64.9d 

Allocation  of  Disproportionate  Share 
Hospital  Payment  Adjustments  to 
Applicable  FFYs.  The  form  HCFA- 
64. 9d  has  been  created  to  track 
payments  of  DSH  by  Federal  Fiscal 
Year.  This  one  page  form  details,  by 
Inpatient  Hospital  Services  and  Mental 
Health  Facility  Services,  details  the 
allotment  and  DSH  payments  by  Federal 
Fiscal  Years.  This  is  authorized  under 
§1923(0  of  the  Act. 


•  HCFA-64. 10 

Expenditures  for  State  and  Local 
Administration  for  the  Medical 
Assistance  Program,  Expenditures  in 
this  Quarter.  The  form  HCFA-64.10 
supports  administrative  expenditures 
reported  on  the  summary  sheet.  This 
one  page  form  details,  by  category,  the 
current  quarter  expenditures  for 
administering  the  Medicaid  program. 
The  total  figures  from  the  "base"  form 
HCFA-64.10  summary  sheet.  The  State 
agency  must  also  file  a  separate  form 
HCFA-64.10  or  each  of  its  waivers 
granted  to  the  State  agency  for  which 
expenditures  have  been  incurred.  The 
waiver  expenditures  reported  on  a 
supporting  form  HCFA-64.10  are 
already  included  with  the  overall 
expenditures  reported  on  the  "base" 
form  HCFA-64.10. 

•  HCFA-64.  lOp 

Expenditures  for  State  and  Local 
Administration  for  the  Medical 
Assistance  Program,  Prior  Period 
Adjustments.  The  form  HCFA-64. 1  Op  is 
similar  to  the  form  HCFA-64.10  except 
that  it  addresses  adjustments  to  prior 
period  expenditures.  The  totals  from  the 
form  HCFA-64. 1  Op  are  transferred  to 
the  form  HCFA-64  siumnary  sheet, 
Lines  7,  or  8.  or  10. A.,  or  lO.B.,  columns 
(c)  and  (d).  A  separate  form  HCFA- 
64. 1  Op  must  be  completed  for  each  line 
item  entry,  by  fiscal  year,  on  the 
summary  sheet. 

•  HCFA-64. 11 

Summary  Total  of  Receipts  from  form 
HCFA-64. IIA.  The  form  HCFA-64. 11 
has  been  created  to  siunmarize  the 
information  reported  on  the  various 
HCFA-64. 11a  forms.  This  is  authorized 
under  §  1903(w)  of  the  Act. 

•  HCFA-64.11A 

Actual  Receipts  by  Plan  Name.  The 
form  HCFA-64. 11a  has  been  created  to 
report  the  actual  receipts  by  plan  names 
form  provider-related  donation  and 
health  care  related  taxes,  fees  and 
assessments.  This  is  authorized  under 
§1903(w)oftheAct. 

•  There  are  no  forms  numbered  64.1 
through  64.8  because  of  form 
development  and  redevelopment  over 
the  years.  There  are  also  no  forms 
detailing  items  9.B.  through  9.E.  of  the 
summary  sheet  because  there  is  no  need 
for  further  breakdown  of  these  figures 
for  reimbursement  calculations. 

HCFA-64.21    Quarterly  Medical 
Assistance  Expenditure  By  Children's 
'  Health  Insurance  Program  Expenditure 
Categories.  States  will  use  this  form  to 
report  current  quarter  expenditures  for 
children  who  are  determined 


presumptively  eligible  under  section 
1920AoftheAct. 

HCFA-64.21U  Quarterly  Medical 
Assistance  Expenditure  Categories  by 
Children's  Health  Insurance  Program 
Expenditure  Categories.  States  will  use 
this  form  to  report  current  quarter 
expenditures  described  under  section 
1905(u)(2)  and  1905(u)(3)  of  the  Act. 

HCFA-64.21P    Quarterly  Medical 
Assistance  Expenditures  By  Children's 
Health  Insurance  Program  expenditure 
categories.  States  will  use  this  form  to 
report  prior  period  expenditures  for 
children  who  are  determined 
presumptively  eUgible  under  section 
1920A  of  the  Act. 

HCFA-64. 21UP  Quarterly  Medical 
Assistance  Expenditures  by  Children's 
Health  Insurance  Program  Expenditure 
Categories,  Prior  Period  Expenditures. 
States  will  use  this  form  to  report  prior 
period  expenditures  described  under 
section  1905(u)(2)  and  (3)  of  the  Act. 

HCFA-64.21E    Number  of  Children 
Served  Related  to  Children's  Health 
Insurance  Program.  States  use  this  form 
to  report  the  numbers  of  CHIP-related 
children,  by  service  defivery  system, 
that  are  served  in  the  States'  Medicaid 
programs  based  on  age  categories. 

Note:  HCFA  is  working  with  States  to 
develop  an  appropriate  format  for  States  to 
report  numbers  of  CHIP-related  children,  by 
service  delivery  system,  that  are  served  in  the 
States'  Medicaid  programs  related  to  CHIP 
based  on  Federal  poverty  income  level 
categories  and  under  the  age  categories 
previously  requested.  When  the  format  is 
finalized  it  will  be  incorporated  into  this 
form. 

HCFA-64EC    Number  of  Children 
Served  Related  to  Children's  Health 
Insurance  Program.  States  use  this  form 
to  report  the  numbers  of  children  (other 
than  CHIP-related  children),  by  service 
delivery  system,  that  are  servwl  in  the 
States'  Medicaid  programs  based  on  age 
categories. 

Note:  HCFA  is  working  with  States  to 
develop  an  appropriate  format  for  States  to 
report  numbeij^of  children  (other  than  CHIP- 
related  children),  by  service  delivery  system, 
that  are  served  in  the  Medicaid  program 
based  on  Federal  poverty  income  level 
categories  and  under  the  age  categories 
previously  requested.  When  the  format  is 
finalized  it  will  be  incorporated  into  this 
form. 

Frequency:  Quarterly; 

Affected  Public:  State  and  Federal 
govenunent; 

Number  of  Respondents:  56; 

Total  Annual  Responses:  224; 

Total  Annual  Hours:  16,464. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
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Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

HCFA  is  requesting  OMB  review  and 
approval  of  these  collections  within 
eleven  working  days  of  publication  in 
the  Federal  Register.  However, 
comments  on  these  information 
collections  and  record  keeping 
requirements  must  be  received  by  the 
designees  referenced  below,  within  ten 
working  days  of  publication  in  the 
Federal  Register:  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Fax  Number: 
(202)  395-6974  or  (202)  395-5167,  Attn: 
Laura  Oliven  ,  HCFA  Desk  Officer. 

Dated:  June  9.  1998. 
lohn  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(PR  Doc.  9&-16221  Filed  6-17-98;  8:45  am) 

BILUNQ  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology- 
Proposed  Project:  HTV/AIDS  Dental 
Reimbursement  Program 

(OMB  No.  0915-0151)— Extension 
and  Revision — This  is  a  request  for 
extension  and  revision  of  the 
instructions  used  by  accredited  dental 
schools  and  post-doctoral  dental 
programs  requesting  reimbursement  for 
documented  uncompensated  costs  for 
providing  oral  health  care  for  HIV- 
infected  individuals.  Awards  are 
authorized  under  section  776(b)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
294n). 

The  HIV/ AIDS  Bureau  needs  to 
collect  this  information  to  determine  the 
amount  of  the  reimbursement  award 
that  is  made  to  each  institution.  The 
information  will  also  assist  the  Health 
Resources  and  Services  Administration 
(HRSA)  in  understanding:  (1)  the  extent 
to  which  dental  programs  are  involved 
in  the  treatment  of  HIV-infected 
individuals;  (2)  the  type  of  individuals 
seeking  care;  (3)  the  scope  and  extent  of 
HIV  oral  health  services  provided;  (4) 
the  time  and  costs  involved  in  providing 
these  services;  and  (5)  how  the  funds 
used  by  the  institutions  are  allocated. 

Comparisons  are  requested  between 
HTV  and  non-HIV  infected  patients  to 
enable  HRSA  to  determine  the  impact 
on  dental  programs  of  providing  oral 
health  services  to  HIV-infected  patients. 

The  hourly  burden  estimate  has 
increased  substantially  based  on  the 
experience  of  the  grantees  in  completing 
the  information  required. 


Collection 

Number 
ot  re- 
spond- 
ents 

Hours 
per  re- 
sponse 

Total 
burden 
hours 

Reimburse- 
ment Re- 
quest   

125 

20 

2.500 

Send  comments  to  HRSA  Reports 
Clearance  Officer,  Room  14-36, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  be  received  within  60  days  of 
this  Notice. 

Dated:  June  12. 1998. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
(PR  Doc.  98-16143  Filed  6-17-98;  8:45  am) 

BILLMO  COOE  41W-1fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6, 1995,  as  last 
amended  at  63  FR  7422  dated  February 
13,  1998).  This  notice  reflects  the 
establishment  of  the  Health  Resources 
and  Services  Administration's  (HRSA) 
five  (5)  Field  Clusters  in  the  Office  of 
Field  Coordination  (RS5).  This  notice 
also  updates  the  functional  statements 
for  the  Division  of  Facilities  and  Loans 
(RR2)  in  the  Office  of  Special  Programs 
(RR).  The  changes  are  as  follows. 

I.  Under  Part  R,  HRSA.  establish  a 
new  chapter  as  the  "HRSA  Field 
Clusters  (RS5F)."  to  read  as  follows: 

Section  RS5F-00    Mission 

The  HRSA  Field  Clusters  are 
comprised  of  the  Northeast  Cluster,  the 
Southeast  Cluster,  the  Midwest  Cluster, 
the  West  Central  Cluster  and  the  Pacific 
West  Cluster.  These  clusters  support  the 
Department's  mission  of  improving  the 
health  of  the  Nation's  populadon  by 
administering  HRSA  field  health 
programs  and  activities  to  assure  a 
coordinated  HRSA  effort  in  support  of 
national  health  policies  and  State  and 
local  needs  within  the  field.  The 
clusters  will  assist  HRSA  in  addressing 
cross-cutting  program  issues  and 
initiatives  to  achieve  program  goals,  and 
in  providing  a  HRSA  focal  point  for 
responding  to  the  needs  of  State  and 
local  governments,  community  agencies 
and  others  involved  in  the  planning  or 
provision  of  general  health.  This 
organizational  structure  will  support 
intergovernmental  activities  which 
respond  to  health  issues  on  both  the 
State  and  local  levels,  help  administer 
health  activities  and  programs  to 
provide  prevention  of  health  problems, 
and  assure  access  to  and  quality  of 
general  health  services. 

Section  RS5F-10    Organization 

Each  cluster  is  headed  up  by  a  Field 
Coordinator  who  reports  to  the  Director, 
Office  of  Field  Coordination,  who 
reports  to  the  Associate  Administrator 
for  Management  and  Program  Support. 

The  clusters  are  organized  as  follows: 
A.  Northeast  Cluster  (RS5F1) 

1.  Philadelphia,  PA.— lead  city 
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2.  Boston.  MA. 

3.  New  York.  NY. 

B.  Southeast  Cluster  (RS5F2) 
1.  Atlanta.  GA. 

C.  Midwest  Cluster  (RS5F3) 

1.  Chicago.  IL. — lead  city 

2.  Kansas  City.  MO. 

D.  West  Central  Cluster  (RS5F4) 

1.  Dallas,  TX.— lead  city 

2.  Denver,  CO. 

£.  Pacific  West  Cluster  (RS5F5) 

1.  San  Francisco,  CA. — lead  dty 

2.  Seattle.  WA. 

Section  RS5F-20     Function 

A.  The  lead  cities  in  the  Northeast. 
Southeast.  Midwest,  West  Central 
and  Pacific  West  Clusters  consist  of 
the  following  components. 

1 .  Immediate  Office  of  the  Field 
Coordinator 

Serves  as  HRSA's  senior  public  health 
official  in  the  field,  providing  Uaison 
with  State  and  local  health  officials  as 
well  as  private  and  professional 
organizations;  (2)  provides  input  from 
local  regional  and  State  perspectives  to 
assist  the  Administrator  and  Associate 
Administrators  in  the  formulation, 
development,  analysis  and  evaluation  of 
HRSA  programs  and  initiatives;  (3)  at 
the  direction  of  the  Administrator  and/ 
or  in  conjunction  with  the  Associate 
Administrators  and  the  Director,  Office 
of  Field  Coordination,  coordinates  the 
field  implementation  of  special 
initiatives  which  involve  multiple 
HRSA  programs  and/or  field  offices  (e.g. 
Border  Health);  (4)  assists  with  the 
implementation  of  HRSA  programs  in 
the  field  by  supporting  the  coordination 
of  activities,  alerting  program  officials  of 
potential  issues  and  assessing  policies 
and  service  delivery  systems;  (5) 
represents  the  Administrator  in  working 
with  the  other  Federal  agencies  in 
coordinating  health  programs  and 
activities;  and  (6)  exercises  line 
management  authority  as  delegated  from 
the  Administrator  for  general 
administrative  and  management 
functions  within  the  field  structure. 

2.  Division  of  Health  Services 

Directs  and  coordinates  field 
development  and  implementation  of 
HRSA  primary  care  programs  and 
activities  designed  to  increase  access  to 
primary  care  for  underserved 
populations  in  the  States  served  by  the 
division;  (2)  provides  continuous 
program  monitoring  of  HRSA  health 
service  grants  and  contracts  for 
compliance  with  applicable  laws, 
regulations,  policies  and  performance 
standards;  (3)  assures  implementation  of 
loan  programs;  (4)  provides  for 
development,  implementation  and 
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monitoring  of  the  annual  field  work 
plan  related  to  assigned  program  areas, 
including  setting  objectives  responsive 
to  national  and  field  priorities  based  on 
guidance  provided  by  the  appropriate 
HRSA  bureau  component  and  assigns 
division  resources  required  to  attain 
these  objectives;  (5)  coordinates  with 
other  field  office  staff  and  headquarters 
staff  to  develop  and  consolidate 
objectives  crossing  program  and 
division  lines;  (6)  serves  as  a  source  of 
expertise  on  health  services 
development,  primary  health  care 
programs  and  as  field  program  liaison 
with  HRSA  headquarters  on  technical 
programmatic  matters;  (7)  establishes 
effective  communication  and  working 
relationships  with  health-related 
organizations  of  States  and  other 
jurisdictions;  and  (8)  serves  as  a  focal 
point  for  information  on  health  service 
programs  and  related  efforts,  including 
voluntary  professional  and  other  private 
sector  activities. 

3.  Division  of  Health  Resources 

Directs  and  coordinates  field 
development  and  implementation  of 
HRSA  programs  and  activities  designed 
to  increase  the  capacity  and  capability 
of  health  facilities  construction, 
maternal  and  child  health  care  programs 
and  other  health-related  programs  in  the 
States  served  by  the  cluster;  (2)  provides 
continuous  progpam  monitoring  of 
HRSA  fraIits-«ntJ  contracts  for 
compliance  with  applicable  laws, 
regulations,  policies  and  performance 
standards;  (3)  assures  implementation  of 
loan  programs;  (4)  provides  for 
development,  implementation,  and 
monitoring  of  the  annual  field  work 
plan  related  to  assigned  program  areas, 
including  setting  objectives  responsive 
to  national  and  field  priorities  based  on 
guidance  provided  by  appropriate 
HRSA  bureau  components  and  assigns 
division  resources  required  to  attain 
these  objectives;  (5)  coordinates  with 
other  field  office  staff  and  headquarters 
staff  to  develop  and  consolidate 
objectives  crossing  program  and 
division  lines;  (6)  serves  as  a  source  of 
expertise  on  resource  development, 
maternal  and  child  health  programs, 
HTV/AIDS  programs,  health  professions 
programs  and  as  field  program  liaison 
with  HRSA  headquarters  on  technical 
programmatic  matters,  (7)  establishes 
effective  communication  and  working 
relationships  with  health-related 
organizations  of  States  and  other 
jurisdictions,  (8)  serves  as  a  focal  point 
for  information  on  health  resource 
programs  and  related  efforts,  including 
voluntary,  professional  and  other 
private  sector  activities. 


n.  Under  the  Office  of  Special 
Programs,  Division  of  Facilities  and 
Loans,  make  the  following  changes: 

Delete  the  and  before  item  (9).  Place 
a  (;)  at  the  end  of  item  (9)  and  add  the 
following  statement:  and  (10) 
coordinates  the  facilities  and 
construction  engineering  activities  for 
the  field. 

Section  RS5F-30    Delegations  of 
Authority 

All  delegations  and  redelegations  of 
authority  which  were  in  effect 
immediately  prior  to  the  effective  date 
hereof  have  been  continued  in  effect  in 
them  or  their  successors  pending  further 
redelegation.  I  hereby  ratify  and  affirm 
all  actions  taken  by  any  DHHS  official 
which  involved  the  exercise  of  these 
authorities  prior  to  the  effective  date  of 
this  delegation. 

This  reorganization  is  elective  upon  date 
of  signature. 

[)ated:  June  10. 1998. 
Claude  Earl  Fox, 
Administrator. 
(PR  Doc.  9»-16142  Filed  &-17-98;  8:45  am) 

BILUNG  COOE  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Envlronniental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(B),  Title  5 
U.S.C.  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Studies  To  Evaluate 
Toxicologic  and  Carcinogenic  Potential  of 
Triethanolamine  in  Mice. 

Date:  June  23. 1998. 

Time:  9:00  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus,  Building  4401, 
Conference  Room  3446,  Research  Triangle 
Park.  NC  27709  (Telephone  Conference  Call). 

Contact  Person:  Carol  K.  Shreffler,  PHD, 
Health  Scientist  Administrator,  104  T.  W. 
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Alexander  Drive,  Research  Triangle  Park.  NC 
27709.(919)541-1445. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Suf>erfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  June  11,  1998. 
La  Verne  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-16231  Filed  6-17-98;  8:45  am) 

BHJJNQ  COOC  414«-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Sp>ecial 
Emphasis  Panel  Coordinating  Center  for  the 
Africeui-American  Diabetes  Mellitus  Study 
Network. 

Dote.  July  8,  1998. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus,  Building  4401, 
Conference  Room  3446,  Research  Triangle 
park,  NC  27709  (Telephone  Conference  Call). 

Contact  Person:  Carol  K.  Shreffler,  PHD, 
Health  Scientist  Administrator,  104  T.  W. 
Alexander  Drive,  Research  Triangle  Park,  NC 
27709.  (919)  541-1445. 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee. 

Dote.  July  30-31,1998. 

Time;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIEHS-South  Campus,  Building  1. 
Conference  Room  "B",  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Ethel  B.  Jackson,  DDS, 
Chief,  Scientific  Review  Branch,  Div  of 
Extramural  Res  &  Training,  Natl  Inst  of 
Environmental  Hlth  Scis,  National  Institutes 
of  Health,  PHS.  DHHS,  Research  Triangle 
Park,  NC  27709. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exp>osure; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education,  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  June  11. 1998. 
La  Verne  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-16232  Filed  6-17-98;  8:45  am) 

MLLMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Atnise 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowring 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
p>ersonal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date;  June  12, 1998. 

Time:  7:30  AM  to  9:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd.,  Suite  409, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Sean  O'Rouke,  Scientific 
Review  Administrator,  6000  Executive  Blvd., 
Suite  409. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 


Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  June  11, 1998. 
LaVeme  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-16233  Filed  6-17-98;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  July  6,  1998. 

Time:  10:00  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building— Room  9-105, 
Rockville,  MD  20857,  (Telephone  Cpnference 
CaU). 

Contact  "erson:  Henry  J.  Haigler,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9-105,  Rockville.  MD 
20857,  301-443-7216. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

£>ate;  July  16, 1998. 

Time:  11:00  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building— Room  9-105, 
5600  Fishers  Lane.  Rockville,  MD  20857. 
(Telephone  Conference  Call). 

Contact  Person:  Henry  J.  Haigler,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9-105,  Rockville,  MD 
20857,  301-443-7216. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;Jvme22.  1998. 

Time:  12:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place  Parklawn  Building — Room  9-101. 
Russell  Martenson.  5600  Fishers  Lane. 
Rockville,  MD  20857,  (Telephone  Conference 
Call). 

Contact  Person:  Russell  E.  Martenson. 
PHD.  Scientific  Review  Administrator. 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health.  National  Institutes 
of  Health.  PHD.  DHHS.  Bethesda.  MD  20892. 
301-443-3936. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date.  luly  23-24.  1998. 

Time:  July  23.  1998.  8:00  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Russell  E.  Martenson, 
PHD.  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Insititute  of  Mental  Health.  National 
Institutes  of  Health.  PHS,  DHHS,  Bethesda, 
MD  20892.  301-443-3936. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  28.  1998. 

Time:  10:00  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building,  Conference 
Room  "O".  Rockville,  MD  20857. 

Contact  Person:  Ron  Schoenfeld,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane,  Room  9-101,  Rockville,  MD 
20857,  301-443-3936. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  )uly  30. 1998. 

Time:  12:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parlwan  Building— Room  9-010, 
Russell  Martenson.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (Telephone  Conference 
Call). 

Contact  Person:  Russell  E.  Martenson. 
PHD,  Scientific  Review  Administrator, 
Division  Of  Extramural  Activities,  National 
Institute  of  Mental  Health,  National  Institutes 
of  Health,  PHS.  DHHS.  Bethesda,  MD  20892. 
301-443-3936. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  )uly  31.  1998. 

Time:  2:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building— Room  9-105. 
.5600  Fishers  Lane,  Rockville,  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Henry  ].  Haigler,  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane.  Room  9-105,  Rockville.  MD 
20857.  301-443-7216. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date;  July  31.1998. 

Time:  1 2 :00  PM  to  1 :00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Parklawn  Building — Room  9-101, 
Russell  Martenson.  5600  Fishers  Lane, 
Rockville,  MD  20857.  (Telephone  Conference 
Call). 

Contact  Person:  Russel  E.  Martenson,  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  National  Institutes  of  Health, 
PHS.  DHHS.  Bethesda.  MD  20892,  301-443- 
3936. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Ginicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  Jime  11, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  98-16234  Filed  6-17-98:  8.45  am] 

BIUJNQ  0006  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  SKIn  Diseases; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C.  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel:  NIAMS 
SEP  Clinical  Trial  B. 

Dote:  July  9, 1998. 

Time:  9:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Aftab  A.  Ansari,  PHD. 
NL\MS,  45  Center  Drive,  5AS  25U. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel:  NIAMS 
SEP  Eisenberg  Supplement. 

£»ote:July  15, 1998. 

Time:  10:00  AM  to  11:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Bldg.  Bethesda.  MD  20892- 
6400  (Telephone  Conference  Call). 


Contact  Person:  Aftab  A.  Ansari,  PHD. 
NL\MS  45  Center  Drive,  5AS  25U. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  June  11, 1998. 
UVerne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-16235  Filed  6-17-98:  8:45  am] 

BNJJNQ  CODE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetihgs  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  p>atentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  June  22,  1998. 

Time.  9:00  AM  to  10:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building.  Room  9-105, 
Rockville.  MD  20857,  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Parklawn  Building.  5600 
Fishers  Lane.  Room  9-105,  Rockville,  MD 
20857,  301-443-7216. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National 
Institute  of  Mental  Health  Special 
Emphasis  Panel. 

Date:  June  23,  1998. 

Time:  10:30  AM  to  1 KX)  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin  Ave, 
Palladian  West,  Chevy  Chase,  MD  20815. 

Contact  Person:  Ron  Schoenfeld,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH.  Parklawn  Building,  5600 
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Fishers  Lane,  Room  9-101,  Rockville.  MD 
20857,  301-443-3936. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  11,  1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc  98-16236  Filed  6-17-98;  8:45  am) 

BIUJNQ  COOE  414fr-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  AppUcattons  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Sjjecies  Act  of 
1973.  OS  amended  (16  U.S.C.  1531,  et 

seq): 

Applicant:  Horseshoe  Creek  Wildlife 
Foundation.  Inc..  Davenport,  FL,  PRT- 
691840 

The  applicant  requests  a  permit  to  re- 
export and  re-import  leopards  [Panthera 
pardus],  tiger  (Panthera  tigris).  and 
progeny  of  the  animals  currently  held 
by  die  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  Exotic  Endangered  Cats  of 
World.  Gibsonton,  FT..  PRT-798412. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  leopards  (Panthera 
pardus),  tiger  (Panthera  tigris)(Panthera 
tigris  altaica)  (Uncia  uncia),  and 
progeny  of  the  animals  currently  held 
by  &e  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  John  Horton,  McKenzie. 
FL,  PRT-643762. 

The  applicant  inquests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Dawaliscus  pygargus 


dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhtuicement  of  the 
survival  of  the  sp)ecies. 

Applicant:  Peter's  Taxidermy, 
Graham,  WA,  PRT-640263. 

The  applicant  requests  a  permit  to 
export  one  mounted  jaguar  (Panthera 
onca)  and  the  articulated  skeleton  of  one 
snow  leopard  (Unica  unica)  to  a 
museum  in  Japan  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  education. 

Applicant:  Kenneth  Glander.  Duke 
University  Primate  Center,  Durham.  NC, 
PRT-843817 

The  applicant  requests  a  permit  to 
import  blood  samples  taken  from  wild 
mantled  howling  monkeys  (Alouatta 
palliata)  in  Ecuador  for  the  purpose  of 
genetic  research. 

Applicant:  Richard  H.  Manly, 
At^usta,  GA.  PRT-843737. 

Tne  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Mote  Marine  Laboratory, 
Sarasota,  FL,  PRT-843809. 

Permit  Type:  Take  for  Scientific 
Research. 

Name  and  Number  of  Animals: 
Florida  Manatee  (Trichecus  manatus 
latimstris),  70. 

Summary  of  Activity  to  be 
Authorized:  TTie  applicant  requests  a 
permit  to  conduct  controlled 
approaches  to  manatees  using  a  variety 
of  vessels  and  operating  conditions,  as 
part  of  a  study  of  responses  of  manatees 
to  vessels. 

Source  of  Marine  Mammals:  Manatees 
occupying  Sarasota  Bay.  Florida  from 
April  through  October. 

Period  of  Activity:  Up  to  5  years  from 
issuance  date  of  permit,  if  issued. 


Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Applicant:  Dennis  John  Tucker, 
Deforest.  WI,  PRT-843445. 

The  applicant  requests  a  permit  to 
imfKJrt  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  papulation. 
Northwest  Territories.  Canada  for 
personal  use. 

Applicant:  Joseph  J.  Sisca.  Jr., 
Brewster.  NY.  PRT-843452. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Applicant:  William  F.  Kneer,  Jr., 
Whitehall,  MI,  PRT-843647. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Leroy  M.  Wurst,  Pigeon, 
MI,  PRT-843726. 

The  applicant  requests  a  permit  to 
imi>ort  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Chaimel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Ronald  Guire,  Los  Gatos. 
CA.  PRT-«43828. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  N.  Fairfax 
Drive.  Room  700.  Arlington.  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appcopriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
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Fairfax  Drive,  Rm  700,  Arlington, 
Virginia  22203.  phone  (703)  358-2104 
or  Fax  (703) 358-2281. 

Dated:  June  12,  1998. 
MaryEllen  Amtower. 
Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
|FR  Doc.  98-16156  Filed  6-17-98;  8:45  am] 

BMJJNQ  C006  431»-S6-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service,  Interior 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  tfie  Bonny  Doon  Quarries, 
Santa  Cruz  County,  CA 

agency:  Fish  and  Wildlife  Service. 
ACnOM:  Notice  of  availability. 

summary:  RMC  Lonestar  of  Pleasanton, 
California,  has  applied  to  the  Fish  and 
Wildlife  Service  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B) 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  proposed  10-year  permit 
would  authorize  the  incidental  take  of 
the  California  red-legged  frog  (Rana 
aurora  draytonii),  federally  listed  as 
threatened,  during  operation  and 
maintenance  of  settlement  ponds  in  the 
Bonny  Doon  Quarries  in  Santa  Cruz 
Coimty,  California. 

This  notice  announces  the  availability 
of  the  permit  application  and  the 
environmental  assessment  for  public 
comment.  The  permit  application 
includes  a  habitat  conservation  plan  for 
the  Bonny  Doon  Quarries'  settlement 
ponds  and  an  implementation 
agreement.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  may  be  made  available  to  the 
public. 

DATES:  Written  comments  should  be 
received  on  or  before  July  20,  1998. 
ADDRESSES:  Comments  should  be 
addressed  to  Diane  K.  Noda.  Field 
Supervisor,  Fish  and  Wildlife  Service. 
2493  Portola  Road.  Suite  B.  Ventura. 
California  93003.  Written  comments 
also  may  be  sent  by  facsimile  to  (805) 
644-3958. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pe»ksta,  Fish  and  Wildlife 
Biologist,  at  the  above  address  (805- 
644-1766). 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Documents 

Individuals  wishing  copies  of  the 
documents  should  immediately  contact 
the  Service's  Ventvua  Fish  and  Wildlife 


Office  at  the  above  referenced  address  or 
telephone.  Documents  will  also  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Background  Information 

RMC  Lonestar  proposes  to  continue 
operation  and  maintenance  of  Hve  of 
seven  settlement  ponds  and  associated 
culverts  and  open  drains  that  serve 
active  and  formerly  active  operational 
areas,  including  both  quarrying  and 
waste  disposal  areas,  at  the  Bonny  Doon 
Quarries.  The  site  is  known  to  support 
populations  of  the  California  red-legged 
frog.  As  a  component  of  recent 
environmental  review  conducted  by  the 
County  of  Santa  Cruz  (County)  for  RMC 
Lonestar's  operations  and  as  a  condition 
of  RMC  Lonestar's  mining  permit,  the 
County  now  requires  regular  cleaning  of 
an  engineered  drainage  system  that 
includes  the  five  settlement  ponds  and 
associated  culverts  and  open  drains 
noted  above.  Operational  areas  are 
either  owned  or  leased  by  RMC  Lonestar 
and  covered  by  the  mining  permit.  The 
County  may  add  these  maintenance 
requirements  to  two  additional  ponds 
and  their  associated  culverts  and  drains. 

At  a  minimum,  each  settlement  pond 
must  have  adequate  capacity  to  hold 
run-off  from  a  10-year.  2-hour  rainfall 
event  falling  in  its  catchment  area.  To 
maintain  this  pond  capacity.  RMC 
Lonestar  must  perform  general 
maintenance  and  remove  accumulated 
sediment  each  year  frt)m  at  least  some 
of  the  ponds  in  the  late  summer  or  early 
fall.  The  pond  maintenance  caimot 
begin  before  April  15  and  must  be 
completed  by  October  15  to  satisfy  the 
County's  objectives  for  the  protection  of 
water  quality. 

RMC  Lonestar  needs  an  incidental 
take  permit  from  the  Service  because 
listed  wildlife  species  are  protected 
against  "take"  pursuant  to  section  9  of 
the  Endangered  Species  Act.  That  is.  no 
one  may  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill.  trap,  capture  or 
collect  listed  animal  species,  or  attempt 
to  engage  in  such  conduct  (16  USC 
1538).  The  Service,  however,  may  issue 
permits  to  take  listed  animal  species  if 
such  taking  is  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  species  are  found  at  50  CFR 
17.32. 

The  Service  proposes  to  issue  a  10- 
year  permit  to  RMC  Lonestar  for 
incidental  take  of  California  red-legged 
frogs  during  operation  and  maintenance 
of  settlement  ponds,  associated  culverts, 
and  open  drains  at  the  Bonny  Doon 
Quarries.  The  proposed  project  would 
result  in  the  loss  of  California  red-legged 


frogs  and  their  habitat  within  the 
settlement  ponds,  associated  culverts, 
and  open  drains  as  the  natural 
vegetation  communities  in  which  they 
are  foimd  and  the  hydrological 
conditions  that  provide  suitable  habitat 
are  removed  or  altered  during  operation 
and  maintenance  activities. 

The  proposed  action  would  authorize 
the  incidental  take  of  California  red- 
legged  frogs  within  the  5-acre  area  of  the 
settlement  ponds  serving  the  455-acre 
Bonny  Doon  Quarries.  Ehiring  1997. 
California  red-legged  frogs  were  found 
in  three  of  the  seven  settlement  ponds; 
breeding  occurred  within  two  of  those 
three.  California  red-legged  frogs  also 
were  found  along  Liddell  Creek  and  at 
RMC  Lonestar's  mitigation  ponds  along 
Liddell  Creek. 

RMC  Lonestar's  habitat  conservation 
plan  contains  the  following  measures  to 
minimize  and  mitigate  impacts  to  the 
California  red-legged  frog  and  its  habitat 
fr^m  the  operation  and  maintenance  of 
the  settlement  ponds  and  to  further  the 
conservation  of  the  species:  (1)  training 
programs  to  familiarize  employees  and 
subcontractors  of  RMC  Lonestar  with 
the  biology  of  the  species  and  the 
protection  provided  to  the  frog  under 
the  Endangered  Species  Act;  (2)  a 
community  outreach  program  for 
distribution  to  local  schools  and 
community  associations  in  Davenport 
and  Bonny  Doon;  (3)  annual  breeding 
surveys  at  all  settlement  ponds  and 
mitigation  ponds:  (4)  pre-maintenance 
activity  surveys  for  California  red-legged 
frogs;  (5)  avoidance  of  impacts  to  or 
removal  from  harm's  way  of  juvenile  or 
adult  California  red-legged  frogs  to  the 
greatest  extent  possible;  (6)  timing  of 
water  releases  to  minimize  impacts  to 
breeding  populations  of  California  red- 
legged  frogs;  (7)  the  use  of  speed  limits, 
trash  control,  and  predator  control  as 
necessary  to  protect  California  red- 
legged  frogs;  (8)  minimization  of 
disturbance  to  and  enhancement  of 
habitat  within  Settlement  Pond  1, 
consistent  with  other  regulatory 
objectives;  (9)  deepening  and 
maintaining  the  depth  of  the  mitigation 
ponds  to  provide  benefits  to  the 
California  red-legged  frog;  (10) 
monitoring  of  project  impacts  and 
success  of  mitigation  measures  for  the 
terra  of  this  habitat  conservation  plan 
and  for  5  years  following  the  term  of  the 
permit;  and  (11)  submission  of  an 
annual  report  of  the  activities  conducted 
under  this  habitat  conservation  plan 
during  the  previous  year. 

Environmental  Assessment 

The  environmental  Assessment 
considers  the  environmental 
consequences  of  the  proposed  action 
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and  no-action  alternatives.  The 
proposed  action  alternative  is  issuance 
of  the  incidental  take  i>ennit  and 
implementation  of  the  habitat 
conservation  plan  as  submitted  by  RMC 
Lonestar.  Two  other  alternatives  were 
considered,  but  were  not  advanced  for 
detailed  analysis  because  they  were 
neither  technically  nor  economically 
feasible. 

Under  the  no-action  alternative,  the 
Service  would  not  issue  an  incidental 
take  permit  to  RMC  Lonestar  and  a 
habitat  conservation  plan  would  not  be 
implemented.  No  maintenance  activities 
would  be  performed  on  the  ponds,  and 
the  incidental  take  associated  with  those 
activities  would  be  avoided.  Therefore, 
no  permit  would  be  needed.  This 
alternative  is  not  being  used  because 
RMC  Lonestar  is  under  a  legal  obligation 
to  carry  out  these  maintenance  activities 
by  the  County  and  the  Regional  Water 
Quality  Control  Board.  These  objectives 
are  in  place  to  protect  water  quality  in 
the  streams  below  the  quarry  areas.  If 
the  ponds  were  allowed  to  fill  with 
sediment,  the  protection  to  water 
quality  provided  by  the  ponds  would  be 
lost  and  increased  sedimentation  of 
downstream  areas  would  result. 
California  red-legged  frogs  inhabiting 
downstream  habitat  would  likely  be 
adversely  affected.  For  these  reasons, 
this  alternative  was  rejected. 

This  notice  is  provided  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  and  Service  regulations  for 
implementing  the  National 
Environmental  PoUcy  Act  of  1969  (40 
CFR  1506.6).  The  Service  will  evaluate 
the  application,  associated  documents, 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  law.  If  the 
Service  determines  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
listed  species.  A  final  decision  on 
permit  issuance  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice. 

Dated:  June  11.  1998. 
David  L.  McMullen, 

Acting  Regional  Director,  Region  1,  Portland. 
Oregon. 
[FR  Doc.  98-16267  Filed  6-17-98;  8:45  am) 

BILUNQ  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-420-1 050-01  24  lA] 

Notice  of  New  Information  Collection 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1*995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  to  collect  certain 
information  from  Alaska  natives,  groups 
of  Alaska  natives,  or  associations  or 
corporations  of  Alaska  natives  who 
want  to  graze  reindeer  on  pubUc  lands 
in  Alaska  that  are  vacant  and 
unappropriated.  This  information 
allows  BLM  to  determine  whether  or  not 
applicants  are  qualified  to  receive  a 
reindeer  grazing  permit.  BLM  also 
collects  information  from  permittees  to 
determine  whether  or  not  they  are  using 
their  permits  according  to  the  terms  and 
conditions. 

DATES:  BLM  must  receive  comments  on 
the  proposed  information  collection  by 
August  17, 1998  to  assure  consideration 
of  them. 

ADDRESSES:  Mail  comments  to:  Director 
(630),  Bureau  of  Land  Management, 
1849  C  St.,  NW,  Mail  Stop  401LS, 
Washington,  DC  20240.  Send  comments 
via  Internet  to: 

WoComment©wo.blm.gov.  Please 
include  "Attn:  1004-NEW"  and  your 
name  and  return  address  in  the  Internet 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Watson,  (202)  452-5006. 
SUPPLBNENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  from  10  or 
more  people  who  are  not  Federal 
employees  on  (a)  whether  a  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  agency 
functions,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collecting  the  infonnation  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  techniques  or  other 
forms  of  information  technology.  BLM 
will  receive  and  analyze  any  comments 
sent  in  response  to  this  notice  and 
include  them  with  its  request  for 
approval  from  OMB. 

BLM  conducts  the  reindeer  grazing 
program  under  the  authority  of  the  Act 
of  September  1. 1937,  which  authorizes 


the  Secretary  of  the  Interior  to  manage 
the  reindeer  industry  in  Alaska  to 
maintain  a  self-sustaining  industry  for 
natives  of  Alaska.  The  Act  also 
authorizes  the  Secretary  to  issue  permits 
to  those  natives  for  grazing  reindeer  on 
pubhc  lands. 

BLM  uses  the  information  on  the 
Grazing  Permit  Application  to 
determine  an  individual  or  group's 
qualifications  to  receive  a  grazing  lease 
or  permit.  The  information  requested  on 
the  form  includes:  the  appUcant's  name 
and  address;  a  legal  description  of  the 
land  appUed  for;  whether  or  not  the 
applicant  is  an  Alaska  native,  citizen  of 
the  United  States,  or  a  qualified 
corporation;  whether  or  not  the 
applicant  has  examined  the  land  and 
whether  there  are  any  improvements  on 
the  land,  in  which  case  a  list  of  the 
owners;  whether  or  not  the  apphcant 
has  previously  used  the  land;  how  many 
acres  of  adjoining  land,  if  any,  the 
applicant  controls;  whether  or  not  the 
applicant  can  furnish  a  statement  of 
financial  responsibility;  and  the  types 
and  numbers  of  livestock  the  applicant 
intends  to  graze  on  the  land. 

The  Reindeer  Grazing  Permit  requires 
permittees  to  file  a  report  describing  his 
or  her  grazing  operations  for  the 
preceding  year.  The  report  is  filed 
annually  with  BLM  before  April  1. 

There  is  an  average  of  six  applicants 
annually  for  grazing  permits,  and  six 
permittees  file  annual  reports  with 
BLM.  The  estimated  time  for  collecting 
the  information,  filling  out  and  filing 
each  permit  application  is  1  hour,  for  a 
total  of  6  burden  hours.  The  estimated 
time  for  collecting  the  information  and 
providing  it  for  the  annual  report  is  15 
minutes,  for  a  total  of  1.5  burden  hours. 
The  total  number  of  respondents  for  this 
collection  is  therefore  six  respondents 
and  7.5  burden  hours  annually. 

Dated:  June  11, 1998. 
Carole  Smith. 

Bureau  of  Land  Management,  Infonnation 
Collection  Officer. 
[FR  Doc.  9a-16220  Filed  6-17-98;  8:45  am] 

MLLMG  COOE  4310-a«-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-078-W-1310-00] 

Notice  of  Availability  of  the  Draft 
Supplementai  Environmental  impact 
Statement  (SEIS)  on  Oil  and  Gas 
Leasing  in  the  Glenwood  Springs 
Resource  Area 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice  of  availability^ 
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summary:  Pursuant  to  sec.  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  Bureau  of  Land 
Management  (BLM)  regulations  in  CFR 
1610.5-5,  BLM  proposes  to  amend  the 
Resource  Management  Plan  (RMP)  for 
its  Glenwood  Springs  Resource  Area 
(GSRA).  As  described  in  a  Notice  of 
Intent  published  on  April  21. 1997  (62 
FR  19349).  BLM  has  prepared  a 
supplemental  EIS  on  the  impacts  of  oil 
and  gas  development  in  the  GSRA.  On 
March  17, 1998,  an  additional  Notice  of 
hitfent  (63  FR  13068)  expressed  BLM's 
intent  to  include  lands  in  the  Naval  Oil 
Shale  Reserves  (NOSR)  in  the  SEIS  and 
the  RMP  amendment.  That  SEIS  is  now 
available  for  review  and  comment. 

Copies  of  the  SEIS  will  be  available  at 
the  following  BLM  offices:  the 
Glenwood  Springs  Resource  Area 
Office.  50629  Highway  6  &  24, 
Glenwood  Springs.  Colorado.  81602:  the 
Grand  Junction  District  Office.  2815  H 
Road.  Grand  Junction,  Colorado,  81506; 
and  the  Colorado  State  Office,  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

DATES:  Comments  will  be  accepted  until 
September  17,  1998.  A  public  meeting 
on  the  SEIS  will  be  held  on  July  7.  1998. 
from  3:00  to  8:00  PM  in  the  Valley 
Senior  Center,  540  Parachute  Avenue, 
Parachute,  Colorado,  81635. 

addresses:  Comments  should  be  sent  to 
the  .\rea  Manager.  Glenwood  Springs 
Resource  Area.  Bureau  of  Land 
Management.  P.O.  Box  1009.  Glenwood 
Springs,  CO  81602,  ATTN:  Oil  and  Gas 
SEIS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Moore.(970)  947-2824 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  to  prepare  a  supplemental  EIS 
on  oil  and  gas  leasing  and  development 
in  the  GSRA  was  published  on  April  21, 
1997  (62  FR  19349).  The  EIS  process 
indicated  that  some  changes  in  the 
leasing  decisions  are  necessary  and  that 
an  RMP  amendment  will  be  required. 
After  publication  of  that  notice,  the 
Department  of  Defense  Authorization 
Act  of  1998  (November  18.  1997) 
transferred  management  authority  for 
the  Naval  Oil  Shale  Reserves  (NOSR) 
from  the  Department  of  Energy  to  BLM. 
In  addition  to  transferring  management 
authority  to  BLM.  the  Act  directs  BLM 
to  lease  approximately  6,000  acres  in 
the  NOSR  for  oil  and  gas  development 
by  November  18,  1998.  On  March  17, 
1998,  BLM  published  an  additional 
Notice  of  Intent  (63  FR  13068) 
expressing  its  intent  to  include  lands  in 
the  Naval  Oil  Shale  Reserves  (NOSR)  in 
the  oil  and  gas  leasing  SEIS  and  RMP 
amendment. 


Among  the  issues  identified  and 
evaluated  in  the  SEIS  are:  the  effects  on 
visual  quality  of  gas  development  in 
highly  visible  terrain;  the  impact  on 
riparian  areas;  the  effects  on  wildlife 
and  wildlife  habitat;  and  the  potential 
success  of  reclamation  efforts  in  the  arid 
environment. 

Three  alternatives  were  evaluated: 

The  Continuation  of  Current 
Management  Alternative,  which  would 
continue  leasing  and  mitigation 
decisions  adopted  in  a  1991  RMP 
amendment  and  extend  them  to  the 
NOSR  area  to  be  leased: 

The  Maximum  Protection  Alternative, 
which  would  attempt  to  maximize 
mitigation  measures  regardless  of  the 
impact  on  gas  production;  and 

The  Proposed  Action,  which 
describes  the  GSRA's  attempt  to  provide 
multiple  resource  management  of  oil 
and  gas  development. 
Larry  I.  Porter, 
Acting  District  Manager. 
[FR  Doc.  9»-16t64  Filed  6-17-98;  8:45  am] 

8IUJNG  COOC  4310-^«-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-01 8-1 430-00] 

Notice  of  Availability,  Wolford 
Mountain  Reservoir,  Amended  Record 
of  Decision 

AGENCY:  Craig  District  Office, 
Kremmling  Resource  Area. 
action:  Notice  of  Availability.  Wolford 
Mountain  Reservoir,  Amended  Record 
of  Decision. 

SUMMARY:  In  accordance  with  Section 
102(c)  of  the  National  Environmental 
Pohcy  Act.  the  Craig  District  prepared  a 
Final  Environmental  Impact  Statement 
(FEIS)  and  issued  a  Record  of  Decision 
(ROD).  February  8.  1991.  for  the  Muddy 
Creek  Reservoir  project,  now  referred  to 
as  the  Wolford  Mountain  Reservoir 
project.  The  FEIS  analyzed  the  impacts 
of  storing  water  to  the  7.500  foot 
elevation  level.  The  ROD  stated  that 
6>0,000  acr^^t  of  water  would  be 
stored  up  to  the  7,485  elevation  level. 
During  construction,  the  Probable 
Maximum  Flood  Event  was 
recalculated.  This  permitted  the 
spillway  to  be  redesigned  to  allow 
storage  of  an  additional  6,000  acre-feet 
of  water  at  a  maximum  elevation  of 
7,489  feet,  an  increase  of  four  feet  in 
elevation.  The  new  pool  elevation 
remains  below  the  7,500  foot  elevation 
level  analyzed  in  the  FEIS.  No 
additional  "in  basin"  impacts  were 
identifled.  "Out  of  basin"  impacts  are 


mitigated  by  using  the  additional  6,000 
acre-feet  of  storage  as  a  "fish  pool"  h-om 
which  the  Colorado  River  Water 
Conservation  District  will  make  releases 
for  the  benefit  of  endangered  fish 
species  downstream  in  the  Colorado 
River. 

DATES:  This  notice  announces  the 
beginning  of  the  30  day  review  period. 
ADDRESSES:  Comments  on  the  Amended 
Record  of  Decision  should  be  sent  to 
Linda  M.  Gross,  Kremmling  Area 
Manager.  BLM,  PO  Box  68,  KremraUng, 
CO  80459 

FOR  FURTHER  INFORMATION  CONTACT: 
To  obtain  additional  information  or  to 
receive  a  copy  of  the  Amended  Record 
of  Decision,  contact  Jim  Perry  at  (970) 
724-3437. 

SUPPLEMENTARY  INFORMATION:  Those 
individuals,  organizations,  and  agencies 
with  known  interest  in  the  proposal 
have  been  sent  a  copy  of  the  Amended 
Record  of  Decision. 

Mark  T.  Morae, 

District  Manager. 

(FR  Doc.  98-16149  Filed  6-17-98;  8:45  am] 

BILLING  CODE  4310->JB-M 


DEPARTMENT  OF  THE  INTERIOR  • 

Bureau  of  Land  Management 

[WY -060-1 620-01;  WYW141435] 

Notice  of  Intent 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  lease  application  received  from 
Antelope  Coal  Company  for  Federal  coal 
in  the  decertified  Powder  River  Federal 
Coal  Production  Region,  Wyoming,  and 
Notice  of  Scoping  on  a  modification  to 
the  lease  application. 

summary:  The  Bureau  of  Land 
Management  (BLM)  received  a 
competitive  coal  lease  application 
(WYW141435)  from  Antelope  Coal 
Company  (ACC)  on  February  14,  1997, 
for  a  tract  containing  approximately 
177.5  million  tons  of  Federal  coal  and 
including  approximately  1,471  acres  in 
an  area  adjacent  to  the  company's 
Antelope  Mine.  ACC  is  a  subsidiary  of 
Kennecott  Energy  and  Coal  Company. 
The  Antelope  Mine  is  located  in 
northern  Converse  County,  Wyoming; 
the  lease  application  area  is  located  in 
Campbell  and  Converse  Counties, 
Wyoming.  The  tract,  which  is  referred  to 
as  the  Horse  Creek  LB  A  Tract,  was 
applied  for  as  a  maintenance  tract  lease- 
by-apphcation  (LBA)  under  the 
provisions  of  43  Code  of  Federal 
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Regulations  (CFR)  3425.1.  The  Powder 
River  Regional  Coal  Team  (RCT) 
reviewed  the  competitive  lease 
application  at  their  meeting  on  April  23, 
1997,  in  Casper,  Wyoming,  and 
recommended  that  it  be  processed.  On 
May  1,  1998,  BLM  received  an 
application  from  ACC  to  modify  the  area 
included  in  the  proposed  Horse  Creek 
LBA  Tract.  The  modified  tract  includes 
approximately  2.838  acres  and 
approximately  356.5  million  tons  of 
coal.  The  BLM  is  currently  requesting 
comments  from  the  public  on  specific 
concerns  or  issues  that  BLM  should 
consider  in  processing  the  modified 
application  for  the  Horse  Creek  LBA 
Tract. 

BLM  conducted  scoping  on  the 
original  lease  application  in  November 
1997,  including  a  public  scoping 
meeting  held  at  the  Tower  West  Lodge 
in  Gillette,  Wyoming,  on  November  13 
at  7  p.m.  As  part  of  that  scoping  process. 
BLM  requested  comments  on  whether 
an  EIS  or  an  Environmental  Assessment 
(EA)  would  best  satisfy  the  requirements 
of  the  National  Environmental  PoUcy 
Act  (NEPA). 

After  consideration  of  the  comments 
received  during  the  scoping  period  and 
discussions  with  the  applicant,  the  BLM 
determined  that  the  requirements  of 
NEPA  would  be  best  served  by 
preparing  an  EIS  for  this  lease 
application.  The  Office  of  Surface 
Mining  will  be  a  cooperating  agency  on 
the  EIS. 

DATES:  As  part  of  the  public  scoping 
process  on  the  modified  lease 
application  area,  the  public  has  the 
opportunity  to  submit  written 
comments  on  concerns  or  issues  that  the 
BLM  should  address  in  processing  the 
modiBed  lease  application.  BLM  will 
accept  comments  on  the  modified  lease 
application  at  the  address  given  below. 
Comments  should  be  submitted  by  July 
24,  1998,  in  order  to  be  considered  in 
the  draft  EIS. 

ADDRESSES:  Please  address  questions, 
comments,  or  concerns  to  the  Casper 
District  Office,  Bureau  of  Land 
Management,  Attn:  Nancy  Doelger,  1701 
East  E  Street.  Casper,  Wyoming  82601, 
or  fax  them  to  307-234-1525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs  at  the 
above  address,  or  phone:  307-261-7600. 
SUPPLEMENTARY  INFORMATION:  On 
February  14,  1997.  ACC  filed  coal  lease 
application  WYW141435  for  the 
following  lands  in  Campbell  and 
Converse  Counties,  Wyoming: 

T.  41  N.,  R.  71  W.,  6th  PM,  Wyoming 
Section  22:  Lots  2  and  3; 
Section  23:  Lots  10  thru  16; 
Section  25:  Lot  11; 


Section  26:  Lots  1  thru  8, 12.  and  13; 
Section  27:  Lots  5.  6, 11  thru  14.  and  16; 
Section  34:  Lots  1,  7.  8  thru  10,  and  16; 
Section  35:  LoU  8  thru  10; 
Containing  1,470.570  acres  more  or  less 
with  an  estimated  177.5  million  tons  of  coal. 

On  May  1, 1998.  ACC  filed  a 
modification  to  the  Horse  Creek  LBA 
tract  which  added  the  following  lands  to 
the  area  applied  for: 

T.  41  N.,  R.  71  W..  6th  PM.  Wyoming 
Section  14:  Lots  5  thru  7.  and  10  thru  15; 
Section  15:  Lots  6  thru  11.  and  14  thru  16; 
Section  22:  Lots  1,  4  thru  6,  and  9  thru  13; 
Section  23:  Lots  2  thru  7; 
Section  25:  Lot  12  {S  1/2); 
Section  27  Lots  1  thru  3; 
Containing  1,493.470  acres  more  or  less. 

The  Horse  Creek  LBA  Tract 
application  modification  also  removed 
the  following  lands  from  the  area 
applied  for: 

T.  41  N.,  R.  71  W.,  6th  PM,  Wyoming 
Section  22:  Lot  2; 
Section  27:  Lots  6  and  11; 
Containing  126.130  acres  more  or  less. 

The  modified  Horse  Creek  LBA  tract 
includes  the  following  lands; 

T.  41  N.,  R.  71  W.,  6th  PM,  Wyoming 

Section  14:  Lots  5  thru  7,  and  10  thru  15; 

SecUon  15:  Lots  6  thru  11,  and  14  thru  16; 

Section  22:  Lots  1,  3  thru  6.  and  9  thru  13; 

Section  23:  Lots  2  thru  7.  and  10  thru  16; 

Section  25:  Lots  11  and  12(S  1/2); 

Section  26:  Lots  1  thru  8, 12,  and  13; 

Section  27:  Lots  1  thru  3,  5, 12  thru  14,  and 
16; 

Section  34:  Lots  1,  7,  8  thru  10,  and  16; 

Section  35:  Lots  8  thru  10; 

Containing  2.837.91  acres  more  or  less 
with  an  estimated  356.5  million  tons  of  coal. 

The  Antelope  Mine,  which  is  adjacent 
to  the  lease  application  area,  has  an 
approved  mining  and  reclamation  plan 
from  the  Land  Quality  Division  of  the 
Wyoming  Department  of  Environmental 
Quality  and  an  approved  air  quality 
permit  from  the  Air  Quality  Division  of 
the  Wyoming  Department  of 
Environmental  Quality  to  mine  up  to  30 
million  tons  of  coal  per  year.  According 
to  the  application  filed  for  the  Horse 
Creek  LBA  Tract,  the  maintenance  tract 
would  be  mined  to  extend  the  life  of  the 
existing  mine. 

Using  the  LBA  process,  ACC  acquired 
maintenance  coal  lease  WYW128322, 
containing  approximately  61 7  acres  and 
60  million  tons  of  minable  coal  adjacent 
to  the  Antelope  Mine,  effective  February 
1,1997. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
will  be  a  cooperating  agency  in  the 
preparation  of  the  EIS.  If  the  Horse 
Creek  LBA  tract  is  leased  to  the 
applicant,  the  new  lease  must  be 
incorporated  into  the  existing  mining 


plans  for  the  adjacent  mine  and  the 
Secretary  of  the  Interior  must  approve 
the  revised  mining  plan  before  the 
Federal  coal  in  the  tract  can  be  mined. 
OSM  is  the  Federal  agency  that  would 
be  responsible  for  recommending 
approval,  approval  with  conditions,  or 
disapproval  of  the  revised  mining  plan 
to  the  Secretary  if  the  tract  is  leased. 

The  lease  application  area  is  within 
the  boundaries  of  the  Thunder  Basin 
National  Grasslands.  Some  of  the 
surface  lands  in  the  area  were  formerly 
under  the  jurisdiction  of  the  United 
States  and  were  administered  by  the 
U.S.  Forest  Service  (USPS)  as  part  of  the 
Thunder  Basin  National  Grasslands.  As 
a  result  of  recent  land  exchanges 
between  the  USPS  and  local 
landowners,  however,  there  are  no 
longer  any  surface  lands  within  the 
lease  application  area  that  are  under  the 
jurisdiction  of  the  USPS,  and  as  a  resuh, 
the  USPS  will  not  be  a  cooperating 
agency  in  the  preparation  of  the  EIS. 

There  are  six  surface  coal  mines 
(Jacobs  Ranch,  Black  Thunder,  North 
Rochelle,  Rochelle,  North  Antelope,  and 
Antelope)  located  southeast  of  Wright. 
Wyoming,  in  southern  Campbell  County 
and  northern  Converse  County.  Since 
decertification  of  the  Powder  River 
Federal  Coal  Region  in  1990,  these 
mines  have  leased  approximately  10,360 
acres  including  approximately  1.2 
billion  tons  of  minable  Federal  coal,  and 
have  apphed  for  approximately  8,900 
additional  acres  of  Federal  coal. 

Several  issues  related  to  this  lease 
application  were  identified  during  the 
initial  scoping  in  November  of  1997. 
including  the  potential  impacts  to 
wetlands,  aquifers,  agricultural 
producers,  wildlife,  wildlife  habitat, 
wildUfe-based  recreation,  cultural 
resources,  and  access  to  public  lands 
that  may  occur  if  a  lease  is  issued  for 
this  tract,  and  the  potential  for  conflict 
with  development  of  existing  oil  and  gas 
leases  in  this  area,  including  coalbed 
methane.  If  you  have  specific  concerns 
about  these  issues,  or  have  other 
concerns  or  issues  that  BLM  should 
consider  in  processing  this  application, 
please  address  them  in  writing  to  the 
above  address.  Written  comments 
should  be  received  by  July  24. 1998,  in 
order  to  be  fully  considered  in  the  draft 
EIS. 

Dated:  June  15. 1998. 
AUn  L.  Kesterka. 
Associate  State  Director. 
|PR  Doc.  98-16274  Filed  6-17-98;  8:45  ami 

BtLUNQ  CODE  OIO-H-P 


33388 


Federal  Register /Vol.  63,  No.  117 /Thursday.  June  18,  1998 /Notices 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-960-1 990-00] 

Resource  Advisory  Council  Meeting, 

Butte,  MT 

AGENCY:  Butte  Field  Office,  Bureau  of 
Land  Management,  DOL 
ACTION:  Notice  of  Butte  Resource 
Advisory  Council  Meeting,  Butte, 
Montana. 

SUMMARY:  The  Council  will  convene  at 
9  AM,  Friday,  July  10,  1998.  The  main 
issue  will  be  to  prepare  guidelines  for 
BLM  trails  and  roads. 

The  meeting  is  open  to  the  public  and 
written  comments  may  be  given  to  the 
Council.  Oral  comments  may  be 
presented  to  the  Council  at  3  PM.  The 
time  allotted  for  oral  comment  may  be 
limited,  depending  on  the  number  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  the  Butte  Field  Office,  106  North 
Farkmont  (PO  Box  3388),  Butte, 
Montana  59702-3388,  telephone  406- 
494-5059. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merle  Good  at  the  above  address  or 
telephone  number. 

Dated:  June  8.  1998. 
Merle  Good, 
Field  Office  Manager. 
[FR  Doc.  98-16176  Filed  6-17-98;  8:45  am] 

BILUNG  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-«1 2-08-0777-52] 

Utah  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

Utah's  Resource  Advisory  Council 
(RAC)  will  meet  June  29-30,  1998.  The 
RAC  will  be  touring  the  Five  Mile  Pass 
Area  and  the  Salt  Flats  looking  at  the 
impacts  of  recreation  within  these  areas. 
The  RAC  will  be  briefed  on  OHV  usage 
on  the  Five  Mile  Pass  Recreation  Area 
and  looking  at  the  results  of  the  first 
year  of  the  lay-down  project  along  with 
filming  use  conflicts  on  the  Salt  Flats. 

A  public  comment  period  has  been 
scheduled  for  June  29,  from  4:30-5:00 
p.m.  at  the  Comfort  Inn,  491  South  Main 
Street,  Tooele,  Utah.  Anyone  wishing  to 


address  the  Council  and/or  attend  the 
meeting  should  contact  Sherry  Foot, 
Special  Programs  Coordinator,  Bureau 
of  Land  Management,  324  South  State 
Street,  SaU  Lake  City,  Utah  84111; 
telephone  (801)  539-4195.  Resource 
Advisory  Council  meetings  are  open  to 
the  public;  however,  transportation, 
meals,  and  overnight  accommodations 
are  the  responsibility  of  the 
participating  public. 

Dated:  June  10,  1998. 
Linda  Colville, 
Associate  State  Director. 
[FR  Doc.  98-16225  Filed  6-17-98;  8:45  am) 

BILUNQ  COOE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-220-08-1 060-00-24  1A] 

Wild  Horse  and  Burro  Advisory  Board 
Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Announcement  of  meeting. 

summary:  The  Bureau  of  Land 
Management  (BLM)  announces  that  the 
Wild  Horse  and  Burro  Advisory  Board 
will  conduct  a  meeting  on  matters 
pertaining  to  management  and 
protection  of  wild,  free-roaming  horses 
and  burros  on  the  Nation's  public  lands. 
DATES:  The  advisory  board  will  meet 
July  9-10,  1998,  from  1:00  p.m.  to  5:30 
p.m.  local  time  on  Thursday,  July  9,  and 
from  8:00  a.m.  to  5:00  p.m.  local  time 
on  Friday,  July  10.  On  July  11,  1998,  the 
advisory  board  will  participate  in  a  field 
trip  from  approximately  7:30  a.m.  to 
1:00  p.m.  local  time. 

Suomh  written  comments  no  later 
than  close  of  business  July  20, 1998. 
ADDRESSES:  The  advisory  board  will 
meet  in  the  DoubleTree  Club  Hotel 
Riverport,  13735  Riverport  Drive, 
Maryland  Heights  (St.  Louis  Coiuity), 
Missouri,  63043- 

Send  written  comments  to  Bureau  of 
Land  Management,  VVO-610,  Mail  Stop 
406  LS,  1849  C  Street,  NW,  Washington. 
DC  20240.  See  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  and  filing  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Knapp,  Wild  Horse  and  Burro 
Public  Affairs  Specialist,  (202)  452- 
5176.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8:00  a.m.  and  4:00  p.m.  Eastern 
Daylight  Time,  Monday  through  Friday, 
excluding  Federal  holidays. 


SUPPLEMENTARY  INFORMATION: 
I.  Public  Meeting 

Under  the  authority  of  43  CFR  part 
1784.  the  Wild  Horse  and  Burro 
Advisory  Board  advises  the  Secretary  of 
the  Interior,  the  Director  of  the  BLM,  the 
Secretary  of  Agriculture,  and  the  Chief, 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild, 
free-roaming  horses  and  burros  on  the 
Nation's  public  lands.  The  tentative 
agenda  for  the  meeting  is: 

Thursday.  July  9,  1998 

— Breakout  into  subcommittees  to 
address  the  following  topics:  horses 
on  the  range,  horses  ofi'the  range, 
science,  and  burros; 

Friday,  July  10.  1998 

— Welcome  by  BLM  Director  Pat  Shea; 

— Program  Update; 

— Subcommittee  Reports  to  the  entire 

Board; 
— Presentation  of  comments  by 

members  of  the  public. 

Saturday.  July  11.1998 

— Field  trip  to  the  Flickerwood  Arena  in 
Jackson,  Missouri,  120  miles 
southeast  of  St.  Louis,  to  observe  a 
competitive  bid  adoption  of  wild 
horses  and  burros. 
The  meeting  is  open  to  the  public. 
The  advisory  board  will  make  detailed 
minutes  of  the  meeting.  BLM  will  make 
the  minutes  available  to  interested 
parties  who  contact  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

The  meeting  sites  are  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  hearing,  such  as 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  ahemate 
format,  must  notify  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  two  weeks  before  the 
scheduled  hearing  date.  Although  BLM 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested  auxiliary 
aid  or  service  may  not  be  available 
because  of  insufficient  time  to  arrange 
it. 

Under  the  Federal  advisory  committee 
management  regulations  (41  CFR  101- 
6.1015(b)),  BLM  is  required  to  publish 
in  the  Federal  Register  notice  of  a 
meeting  15  days  prior  to  the  meeting 
date. 

n.  Public  Comment  Procedures 

Members  of  the  public  may  make  oral 
statements  to  the  advisory  board  on  July 
10, 1998  at  the  appropriate  point  in  the 
agenda,  which  is  anticipated  to  occur  at 
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3:30  p.m.  local  time.  Persons  wishing  to 
make  statements  should  register  with 
BLM  by  noon  on  July  10.  1998.  at  the 
meeting  location.  Depending  on  the 
number  of  speakers,  the  advisory  board 
may  limit  the  length  of  presentations. 
Speakers  should  address  specific  wild 
horse  and  burro-related  topics  listed  on 
the  agenda.  Speakers  must  submit  a 
written  copy  of  their  statement  to  the 
address  listed  in  the  ADDRESSES  section 
or  bring  a  written  copy  to  the  meeting. 
Participation  in  the  advisory  board 
meeting  is  not  a  prerequisite  for 
submittal  of  vmtten  comments.  BLM 
invites  written  comments  from  all 
interested  parties.  Your  written 
comments  should  be  specific  and 
explain  the  reason  for  any 
recommendation.  BLM  appreciates  any 
and  all  comments,  but  those  most  useful 
and  likely  to  influence  decisions  on 
management  and  protection  of  wild 
horses  and  burros  are  those  that  are 
either  supported  by  quantitative 
information  or  studies  or  those  that 
include  citations  to  and  analysis  of 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  commenters  should  submit  two 
copies  of  their  written  comments  where 
feasible.  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  under  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  of  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  we  intend 
to  make  them  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-mail  address  if  you  file 
electronically).  However,  if  you  do  not 
want  us  to  release  your  name  and 
address  (or  e-mail  address)  in  response 
to  a  FOIA  request,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  wish  to 
the  extent  allowed  by  law.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
released  in  their  entirety,  including 
names  and  addresses  (or  e-mail 
addresses). 

Electronic  Access  and  Filing  Address 

Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
mknapp®wo.bhn.gov.  Please  include 
the  identifier  "WH&B"  in  the  subject  of 
your  message  and  your  name  and 
address  in  the  body  of  your  message. 


Dated:  June  15, 1998. 
Pat  Shea, 

Director.  Bureau  of  Land  Management 
[FR  Doc.  98-16265  Filed  fr-17-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-«20-1 430-11;  WYW  83359] 

Public  Land  Order  No.  7342; 
lyiodlfication  and  Partial  Revocation  of 
12  Secretarial  Orders;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Public  Land  Order. 


summary:  This  order  modifies  2 
Secretarial  orders  to  establish  a  20-year 
term  as  to  2.762.97  acres  of  public  lands 
withdravsm  for  stock  driveway  purposes. 
The  lands  will  remain  closed  to  surface 
entry.  The  lands  have  been  and  will 
remain  open  to  mineral  location,  subject 
to  the  regulations  found  at  43  CFR  3815. 
In  addition,  this  order  partially  revokes 
11  Secretarial  orders  as  to  72,826.27 
acres  of  public  and  National  Forest 
System  lands  withdrawn  for  stock 
driveway  purposes  that  are  no  longer 
needed  for  that  purpose.  There  are  an 
additional  2.948.18  acres  of  stock 
driveway  withdrawals  on  patented 
lands  being  revoked  for  record  clearing 
purposes  only.  All  of  the  lands  have 
been  and  will  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  July  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Paugh,  BLM  Wyoming  State  Office,  P.O. 
Box  1828,  Cheyeime,  Wyoming  82003, 
307-775-6306. 

By  virtue  of  the  authority  vested  in 
the  Sefcretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated 
August  3, 1921,  and  December  7, 1926, 
which  withdrew  lands  for  stock 
driveway  purposes,  are  hereby  modified 
to  expire  20  years  from  the  effective  date 
of  this  order  unless  as  a  result  of  a 
review  conducted  before  the  expiration 
date  pursuant  to  Section  204(fl  of  the 
Federal  Land  Policy  and  Mangement 
Act  of  1976,  43  U.S.C.  1714(f)  (1994). 
the  Secretary  determines  that  the 
withdrawals  should  be  extended  insofar 
as  they  affect  the  lands  described  below. 

Sixth  Principal  Meridian 

T.  32N..R.  106W.. 
Sec.  19.  lots  1.  3,  NE'ANEV*.  and 

NE'ANWV*; 
Sec.  20,  lots  1  to  4,  inclusive; 


Sec.21,N'/jN'/i. 
T.  35N.,R.  HOW., 
Sec.  5,  lot  4.  SWV4NWV..  and  W'/iSW'A; 
Sec.  6.  lots  1  to  3,  inclusive,  S'/iNE'/.,  and 

SEV«NWV4; 
Sec  8  WV^' 

Sec.  17.  W»/iE'/i  and  E'/jW'A; 
Sec.  20.  W'ANEV4  and  NWV«SEV4. 
T.  36N..R.  now.. 
Sec.  17.  NWV4  and  W'/iSW'A; 
Sec.  18.  SE'ANfE'/i  and  E>/iSEV4; 
Sec.  19.  NEV4NEV4; 
Sec.  20.  NW'AhfW'A; 
Sec.  30,  lots  1  to  4.  inclusive.  NWV4NEV4. 

and  E'/^WVi; 
Sec.  31.  lots  1  to  4,  inclusive,  E'<4WVi,  and 

W'/iSE'A. 
The  areas  described  aggregate  2.762.97 
acres  in  Sublette  County. 

2.  Secretarial  Orders  dated  May  24, 
June  20,  and  September  13. 1918.  March 
9, 1920,  February  4  and  August  17, 
1921.  May  25, 1923.  December  7. 1926. 
April  30, 1930,  March  5. 1931.  and 
August  27, 1941.  which  withdrew  lands 
for  stock  driveway  purposes,  are  hereby 
revoked  insofar  as  they  affect  the 
following  described  lands: 


Sixth  Principal  Meridian 

(a)  Public  Lands 

T.  18N..R.97W.. 
Sec.  6.  lots  8  to  11.  inclusive.  S'/iN'/i.  and 

S'/i; 
Sec.  24,  SEV4NWV4  and  NEV4SWV4. 
T.  19  N.,  R.  97  W.. 
Sec.  12.  lots  1  to  4.  inclusive,  and  WVi; 
Sees.  14.  22.  28.  30.  and  32. 
T.  14N..R.  98W., 
Sacs  3  And  4* 

Sec.  10,  E'/iNEV4.  WVi.  and  SWV4SEV4: 
Sec.  15.  W»/iNEV4.  WVi.  NWV4SEV4.  and 

SEV4EV4; 
Sec.  22.  NEV4NEV4.  SWV4NEV4.  WVi. 

NWV4SEV4.  and  SEV4SEV4; 
Sec.  25,  S'/i: 
Sec.  26.  S'/i; 

Sec.  27,  E'/iE'/».  NWV4,  W»/iSWV4.  and 
SWV4SEV4. 
T.  15N..R.  98W.. 

Sec.  18. 
T.  16N.,R.  98W., 

Sees.  4,  8, 18,  20,  28,  32.  and  34. 
T.  17N..R.  98W., 
Sec.  6.  lots  8  to  11.  inclusive.  S'/iNE'A. 
EV2SWV4.  and  SEV4;  - 

Sees.  8. 18,  and  20. 
T.  18N.,R.  98W.. 

Sees.  12, 14.  22.  28.  and  32. 
T.  21  N..R.  98W.. 

Sees.  6.  8. 18,  20,  30,  and  32. 
T.  22  N..  R.  98  W.. 

Sees.  5,  8. 18.  20.  30.  and  32. 
T.  17N..R.  99W.. 

Sees.  2, 10, 12,  and  14. 
T.  18N.,R.99W., 
Cfipc  2  4  And  8* 

Sec.  10.  lots  2.  3'.  N'/iN'/i.  SEV4NEV4, 
SWV4NWV4,  NWV4NWV4SWV4, 
S'/iNWV4SWV4,  S'ASVi.  and  NB'ASE'A; 
Sees.  14,  20,  22,  26,  28.  and  34. 
T.  19  N..  R.  99  W.. 

Sees.  2. 10. 14.  22.  26,  and  34. 
T.  20  N..  R.  99  W.. 
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10. 14.  22,  and  26; 

S^/z,  SWV*.  N'/iSE'A.  and  SE'A 


Sees.  2. 
Sec.  34, 
SEV4. 
T.  29  N.,  R.  100  W., 

Sec  30. 
T.  13  N..  R.  101  W.. 

Sees.  7  and  8. 
T.  13  N..  R.  102  W.. 

Sees.  7  to  12,  inclusive. 
T.  13N..R.  103  W., 

Sees.  1  to  6.  inclusive,  and  sec  12. 
T.  14  N..  R.  103  W.. 
Sec.  7,  lots  5  and  11; 
Sec.  18.  lots  5.  8,  9.  and  SEV4NWV4; 
See.  19,  lots  9  to  11,  inclusive,  SWV4NEV4, 
SE'ANW'/..  E'/iSWV4.  W'/iSEV4.  and 
SEV«SEV«; 
Sees.  30  and  31. 
T.  15  N..  R.  104  W.. 
Sec.  26,  SWV4NWV«; 
Sec.  27,  SEV4NEV4.  SEV«SWV4.  N'/iSE'A. 

and  SEV4SEV4; 
Sec.  28.  NWV4NWV4.  SEV4NWV4,  NEV4 

SWV«,  and  S'/iSWA; 
Sec  29,  E'/^^4EV4. 
T.  16  N.,  R.  104  W,. 
Sees.  4.  8,  20,  and  28. 
Sec.  34.  N'/i.  SWV«.  N'/^SEV4.  and  SWV4 
SEV4. 
T.  17N.,R.  104  W.. 
Sees.  18.  20.  and  28: 
See.  32.  N'/i,  N'/iSW'A,  SE'ASW'/.,  and 
SEV4. 
T.  18  N.,  R.  104  VV., 

Sec.  20.  NEV4NEV4. 
T.  16  N.,  R.  105  W.. 
Sec.  4: 

Sec.  28,  N'/iNEV4,  SE'ANE'A.  N^/zNViV*. 
SWV4NWV4.  WV2SWV4.  SEV4SWV4, 
SWV4SEV4,  and  E'/iSEV4. 
T.  17N.,R.  105W., 

Sec.  22,  S'/jNEV4  and  SEV4NWV4. 
T.  20N.,R.  105W., 
Sec.  6.  lots  13  to  15.  inclusive,  NE'ASE'A, 
and  SV2SEV4; 

o8C'  o| 

Sec  21,E'/i; 

Sees.  22  and  26; 

Sec  28,  E'/i,  N'/iNW'A,  SEV4NWV4,  and 
NEV4SWV4. 
T.  32  N.,  R.  107  W.. 

Sec  20.  lot  1. 
T.  33  N.,  R.  107  W.. 

Sec.  19.  lot  4.  SEV4SWV4,  and  SW'ASE'A; 

Sec.  30.  W'^E'/i; 

See.31.  W'/iE'/i. 
T.  30  N..  R.  108  W.. 

Sec.  2.  lot  4  and  SW'ANW'A. 
T.  32N.,R.  108  W.. 

Sec.  17.  lots  2,  3.  W'/iSW'A.  and  SE'A 
SW'A; 

Sec  18. 
T.  33N.,R.  108  W., 

See.  1,  lots  1  to  4.  inclusive: 

Sec.  2.  lot  1.  SEV4NEV4,  and  E'/zSE'A; 

Sec.  11,  E'/^NE'A,  N'/iSEV*,  and  SW'A 
SEV«; 

Sec.  14.  W'/iEV2  and  S'/jSW'A; 

Sec.  23.  NWV4NWV4  and  SV2N'/i; 

Sec  24.  EV2SWV4  and  S'/^SEV4. 
T.  35N..R.  109  W., 

Sec  33,  W'/^E'/i. 
T.  25  N.  R.  115  W.. 

Sec.  10,  W'/iSE'A; 

Sec.  15.  NWV4NEV4,  SV2NEV4.  and  SE'A; 

Sec  22.  W'/^'/i; 


Sec.  27,  W/iE'/i. 
T.  25N..  R.  115'/^  W.. 

Sec.  34,  lots  1  and  2; 

Sec.  35.  lots  3  and  4. 
T.  26  N..  R.  115  W., 

Sec.  32,  NW'A. 
T.  30  N.,  R.  119  W.. 

Sec.  11,  NW'A. 

(b)  National  Forest  System  Lands 

T.  29N..R.  118W., 
-^    Sec.  14; 

Sec.  21.  SE'A; 

See.  22,  NE'A  and  SVt; 

Sees.  23  and  24;- 

Sec.  27,  NW'A; 

Sec.  28.  N'/^  and  SW'A; 

Sec.  29,  NE'A  and  SVi; 

Sec.  30,  SE'A: 

Sec  31; 

Sec.  32.  N'/i. 

The  areas  described  in  (a)  and  (b)  above 
aggregate  72,826.27  acres  in  Sweetwater, 
Sublette,  and  Lincoln  Counties. 

(c)  Non-Federal  Lands 

T.  15N..R.  97W., 

Sec.  7,  lots  1,  2,  and  E'/^NW'A. 
T.  14  N..  R.  98  W., 

Sec.  10.  W'/iNE'A,  N'/iSE'A,  and  SE'A 
SE'A; 

Sec.  15,  E'/iNE'A,  NE'ASE'A.  and  SW'A 
SE'A; 

Sec  22.  NW'ANE'A.  SE'ANE'A.  NE'ASE'A. 
and  SW'ASE'A; 

Sec.  27.  W'/iNE'A.  SE'ASW'A.  NW'ASE'A, 
and  NE'ASW'A. 
T.  15N.,R.  98W.. 

Sec  8,  SW'A. 
T.  17N..R.  98W., 

Sec.  6.  lots  3  to  5.  inclusive,  and  SW'A 
NW'A. 
T.  18  N.  R.  99  W.. 

Sec.  10,  lots  1.  4,  and  NE'ANW'ASW'A; 

Tract  37. 
T.  15N.,  R.  104  W., 

Sec.  22.  NE'ASE'A; 

See.  26,  NW'ANE'A  and  N'/iNW'A; 

Sec.  29,  SE'A; 

See.  32. 
T.  16  N.,  R.  104  W., 

Sec.  34,  SE'ASE'A. 
T.  17  N..  R.  104  W., 

Sec  32,  SW'ASW'A. 
T.  18N.,R.  104W.. 

Sec.  28,  SW'A. 
T.  30N.,R.104W.. 

Sec  17,  NE'ASE'A. 
T.  16  N..  R.  105  W., 

Sec.  28.  SW'ANE'A.  SE'ANW'A,  NE'A 
SW'A,  and  NW'ASE'A. 
T.  20  N..  R.  105  W., 

Sec.  28,  SW'ANW'A.  W'/iSW'A.  and  SE'A 
SW'A. 
T.  25N..R.  115W.. 

Sec.  15,  NE'ANE'A. 

The  areas  described  in  (c)  above  aggregate 
2,948.18  acres  in  Sublette.  Sweetwater,  and 
Lincoln  Counties. 

3.  At  9:30  a.m.  on  July  20.  1998,  the 
public  lands  described  in  paragraph  2(a) 
shall  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 


of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9:30  a.m.  on  July 
20,  1998,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  9:30  a.m.  on  July  20, 1998,  the 
National  Forest  System  lands  described 
in  paragraph  2(b)  shall  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 

5.  The  lands  described  in  paragraph 
2(c)  have  been  conveyed  out  of  Federal 
ownership.  This  is  a  record  clearing 
action  only. 

Dated:  June  4.  1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
(FR  Doc.  98-16160  Filed  6-17-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AK-O5O-0a-1 430-01;  AA-77640] 

Lease  of  Public  Land;  Crooked  Creek, 
AK 

MBtcy.  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  This  notice  of  realty  action 
involves  a  proposal  for  a  20  year 
renewable  commercial  lease  to  Chris 
Bulard,  Watana  Lodge  East  Fork 
Adventures.  The  lease  is  intended  to 
resolve  an  unintentional  occupancy 
trespass  involving  commercial 
recreational  facilities  related  to  guiding 
and  outfitting  activities  on  public  Land. 
DATES:  Comments  and  an  application 
must  be  received  on  or  before  August  3, 
1998. 

ADDRESSES:  Comments  and  an 
application  must  be  submitted  to  the 
Glennallen  District  Management  Team, 
P.O.  Box  147,  Glennallen,  Alaska 
99588-0147. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Mushovic  (907)  822-3217. 
SUPPLEMENTARY  INFORMATION:  The  17.5 

acre  site  examined  and  found  suitable 
for  leasing  under  the  provisions  of  Sec. 
302  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR 
2920,  is  described  as  within: 

Sec.  29  and  30,  T.  20  S.,  R.  8  W., 
Fairbanks  Meridian. 

An  application  will  only  be  accepted 
from  Chris  Bulard,  who  owns  Watana 
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Lodge  East  Fork  Adventures  and  all 
existing  improvements.  The  comments 
and  apphcation  must  include  a 
reference  to  this  notice.  Fair  market 
rental  as  determined  by  appraisal  v«ll 
be  collected  for  the  use  of  these  lands, 
and  reasonable  administrative  and 
monitoring  costs  for  processing  the 
lease.  A  final  determination  will  be 
made  after  completion  of  an 
environmental  assessment. 

David  Mushovic, 

Realty  Specialist. 

[FR  Doc.  98-16200  Filed  5-17-98;  8:45  am] 

BOUNQ  OOOC  4310->IA-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-070-1 050-001 

Cultural  Resource  Areas  Critical 
Environmental  Concern  (ACECs)  for 
the  Farmlngton  District,  New  Mexico 

agency:  Bureau  of  Land  Management 

(BLM).  Interior. 

action:  Notice  of  availability. 

summary:  The  BLM.  Farmington  District 
announces  the  availability  of  a  Proposed 
Resource  Management  Plan  (RMP) 
Amendment/Finding  of  No  Significant 
Impact  (FONSI)  and  supporting 
Environmental  Assessment  (EA).  This 
docuiment  discusses  the  designation  of 
44  new  ACECs.  including  the  expansion 
of  three  existing  Special  Management 
Area  and  their  designation  as  ACECs. 
Approximately  10,592.76  federal  acres 
are  identified  for  designation.  In 
addition  to  designation,  the  plan 
amendment,  when  approved,  will  guide 
the  BLM  programs  and  management 
practices  within  the  ACECs.  The 
Proposed  Plan  is  a  modified  version  of 
the  Preferred  Alternative  presented  in 
the  Draft.  The  Proposed  RMP 
Amendment/FONSI  and  supporting  EA 
is  available  for  public  review,  A  30-day 
protest  pwriod  is  provided,  as  required, 
by  BLM  planning  regulations  (43  CFR 
1610.5-2). 

DATES:  Protests  on  the  Proposed  Plan 
must  be  postmarked  on  or  before  July 
20,  1998. 

ADDRESSES:  Protests  must  be  sent  to 
Director  (WO-210),  Bureau  of  Land 
Management,  ATTN:  Brenda  WiUiams. 
1849  C  Street,  NW,  Washington,  D.C. 
20240. 

FOB  FURTHER  INFORMATION  CONTACT:  Lee 
Otteni.  District  Manager,  BLM 
Farmington  District  at  (505)  599-6300  or 
Peggy  Gaudy,  Project  Leader, 
Farmington  District  at  (505)  599-6337. 


SUPPt-EMENTARY  INFORMATION:  ACECs  are 
land  designations  unique  to  the  BLM. 
The  purpose  of  ACECs  is  to  recognize, 
protect,  and  manage  unique  or  sensitive 
resources  or  potential  hazards  to  the 
public.  Each  area  receives  management 
or  protection  based  on  its  unique  needs, 
in  consultation  and  coordination  with 
the  public.  The  Farmington  District  has 
completed  inventories  of  areas 
containing  unique  or  sensitive  cultural 
resources  and  has  designated  a  sample 
as  ACECs.  In  addition  the  District  has 
reviewed  nominations  both  internally 
and  from  the  public  to  consider  several 
areas  as  ACECs  based  on  cultural 
values. 

The  draft  document  discusses  two 
alternatives,  the  No  Action  Alternative 
and  the  Proposed  Action.  The  BLM's 
preferred  alternative  is  to  implement  the 
Proposed  Action  by  designating  and 
managing  44  new  ACECs,  including  the 
expansion  of  three  existing  Special 
Management  Areas  and  their 
designation  as  ACECs.  These 
management  prescription  proposals 
represent  the  highest  level  of  resource 
protection  and  continued  public  use. 

The  proposed  ACECs  represent  seven 
site  types:  Chacoan  Outliers,  Chacoan 
Roads,  Navajo  Refugee  (Pueblito)  Sites, 
Navajo  Habitation  Sites  (Non^ueblito), 
Pictograph  and  Petroglyph  Sites, 
Historic  Sites,  and  Native  American 
Traditional  Use  and  Sacred  Areas. 
Management  prescriptions  are  site 
specific  depending  on  both  the  site  type 
and  the  current  development  in  each 
proposed  ACEC. 

Eight  Chacoan  Outliers  have  been 
identified  and  proposed  for  ACEC 
designation.  They  are:  Toh-la-kai,  Bee 
Burrow,  Indian  Creek,  Upper  IGn 
Klizhin,  Bis  sa'ani.  Morris  41,  Andrews 
Ranch  and  Church  Rock  Outlier. 
Management  prescriptions  for 
Chacoan  Outliers  vary  slightly  with  the 
needs  of  each  site,  but  in  general  they 
include  preparation  of  Cultural 
Resource  Management  Plans  at  sites 
without  existing  plans,  designation  as 
'■closed'  or  "Umited"  Off-Highway 
Vehicle  (OHV)  areas,  if  possible 
acquisition  of  non-federal  minerals, 
withdrawal  from  mineral  leasing  or  sale, 
coordination  with  lease  holders  to 
minimize  resource  damage,  and 
withdrawal  from  land  or  resource 
modification  or  sale.  No  new  rights-of- 
way  will  be  issued.  The  only  exception 
is  where  a  new  right-of-way  will  be 
issued  in  existing  disturbance  at  Church 
Rock  Outlier.  The  BLM  will  coordinate 
with  existing  right-of-way  and  easement 
holders,  and  continue  monitoring  and 
patrol  programs.  Also  proposed  is 
complete  Historic  American  Buildings 
Survey  (HABS)  documentation  of  sites 


which  have  not  been  documented, 
stabiUze  structures  as  needed,  conduct 
culttiral  inventories,  complete  cadastral 
survey  and  fences  as  needed,  nominate 
to  the  National  Register  of  Historic 
Places  and  World  Heritage  List, 
consolidate  previous  research  data,  and 
designate  as  Class  I  Visual  Resource 
Management  areas.  Church  Rock  OutUer 
will  be  proposed  for  inclusion  as  a 
Chaco  Culture  Archaeological 
Protection  Site.  Private  and  state  lands 
have  been  identified  for  acquisition  at 
Andrews  Ranch  if  there  are  willing 
participants. 

Three  Chacoan  Roads  have  been 
identified  and  proposed  for  ACEC 
designation.  They  are:  North  Road,  Ah- 
shi-sle-pah  Road,  and  Crownpoint  Steps 
and  Herradura. 

Management  prescriptions  for 
Chacoan  Roads  vary  slightly  with  the 
needs  of  each  site,  but  in  general  they 
include  preparation  of  Cultural 
Resource  Management  Plans, 
designation  as  "closed"  or  "limited" 
Off-Highway  Vehicle  areas,  if  possible 
acquisition  of  minerals  which  are  not 
under  federal  ownerehip,  withdrawal 
from  oil  and  gas  leasing  or  sale  under 
160  acres,  with  other  "no  siu-face 
occupancy"  lease  stipulation  on  other 
parcels,  withdrawal  from  other  mineral 
entry,  withdrawal  from  land  or  resource 
modification  or  sale,  coordination  with 
existing  lease  holders  to  minimize 
resource  damage,  and  acquisition  of 
identified  private  lands.  No  new  rights- 
of-way  will  be  issued  in  the  160  acres 
containing  Halfway  House  or  the 
Crownpoint  Steps  and  Herradura  parcel, 
or  across  parallel  roads  and  the 
"Quads."  In  other  areas,  rights-of-way 
will  only  be  authorized  with  intensive 
roads  inventory.  The  BLM  will 
coordinate  with  existing  right-of-way 
holders.  Also  proposed  is  to  conduct 
roads  inventories,  nominate  to  National 
Register  of  Historic  Places,  consolidate 
previous  research  data,  and  designate  as 
Class  n  Visual  Resource  Management 
areas  (the  40  acres  containing  Halfway 
House  in  Segment  6  have  already  been 
designated  and  will  remain  a  Class  I 
area). 

Nine  Navajo  Refugee  (Pueblito)  Sites 
have  been  identified  and  proposed  for 
ACEC  designation.  They  are:  Deer 
House,  NM  01-39344,  Kachina  Mask. 
Hummingbird,  Blanco  Mesa.  Ye'is-in- 
Row,  Kiva,  Pretty  Woman  and  Gomez 

Point. 

Management  prescriptions  for  Navajo 
Refugee  (Pueblito)  Sites  vary  slightly 
with  the  needs  of  each  site,  but  in 
general  they  include  preparation  of 
Cultural  Resource  Management  Plans, 
designation  as  "closed"  or  "limited" 
Off-Highway  Vehicle  areas,  no  surface 
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occupancy  oil  and  gas  lease  stipulation, 
withdrawal  from  non-oil  and  gas 
mineral  leasing  or  sale,  coordination 
with  lease  holders  to  minimize  resource 
damage,  and  withdrawal  from  land  or 
resource  modification  or  sale.  New 
rights-of-way  will  only  be  authorized  in 
existing  right-of-way  disturbance  and 
the  BLM  will  coordinate  with  existing 
right-of-way  and  easement  holders.  Also 
proposed  is  complete  Historic  America 
Building  Survey  documentation, 
nominate  to  National  Register  of 
Historic  Places,  and  stabilize  structures 
as  needed.  The  proposed  ACECs  will  be 
designated  as  Class  11  Visual  Resource 
Management  areas. 

Two  Navajo  Habitation  Sites  (Non- 
pueblito)  have  been  identified  and 
proposed  for  ACEC  designation.  They 
are:  Gould  Pass  Camp  and  Superior 
Mesa  Community. 

Management  prescriptions  for  the 
Navajo  Habitation  Sites  (Non-pueblito) 
include  preparation  of  Cultural 
Resource  Management  Plans, 
designation  as  "closed"  OHV  area  at 
Gould  Pass  Camp  and  "limited"  OHV 
area  at  Superior  Mesa  Community,  no 
surface  occupancy  oil  and  gas  lease 
stipulation,  withdrawal  from  non-oil 
and  gas  mineral  leasing  or  sale, 
coordination  with  lease  holders  to 
minimize  resource  damage,  and 
withdrawal  from  land  or  resource 
modification  or  sale.  Also  proposed  is 
that  new  rights-of-way  will  only  be 
authorized  in  existing  right-of-way 
disturbance,  coordinate  with  existing 
right-of-way  holders,  and  designate  as 
Class  n  Visual  Resource  Management 
areas.  The  ACECs  will  be  nominated  to 
the  National  Register  of  Historic  Places. 

Fifteen  Petroglyph  and  Pictograph 
Sites  have  been  identified  and  proposed 
for  ACEC  designation.  They  are: 
Pregnant  Basketmaker,  Encierro  Canyon, 
NM  01-39236.  Delgadita/Pueblo 
Canyons,  Cibola  Canyon,  Bi  Yaazh,  Four 
Ye'i.  Largo  Canyon  Star  Ceiling.  Star 
Spring.  Blanco  Star  Panel.  Shield 
Bearer.  Big  Star,  Rabbit  Tracks,  Carrizo 
Cranes,  and  Martinez  Canyon. 

Management  prescriptions  for 
Petroglyph  and  Pictograph  Sites  vary 
slightly  with  the  needs  of  each  site,  but 
in  general  they  include  preparation  of 
Cultural  Resource  Management  Plans, 
designation  as  "closed"  or  "limited" 
Off-Highway  Vehicle  areas,  no  surface 
occupancy  oil  and  gas  lease  stipulation, 
withdrawal  from  non-oil  and  gas 
mineral  leasing  or  sale,  coordination 
with  lease  holders  to  minimize  resource 
damage,  and  withdrawal  from  land  or 
resource  modification  or  sale.  State  land 
and  minerals  at  two  sites  and  private 
surface  at  one  site  have  been  identified 
for  acquisition  if  there  are  willing 


participants.  New  rights-of-way  will 
only  be  authorized  in  existing  right-of- 
way  disturbance  and  the  BLM  will 
coordinate  with  existing  right-of-way 
holders.  Also  proposed  is  nomination  to 
the  National  Register  of  Historic  Places, 
Class  in  cultural  inventories  including 
detail  documentation  of  images, 
withdrawal  of  55  acres  from  grazing, 
and  designation  as  Class  II  Visual 
Resource  Management  areas. 

Recent  land  survey  in  the  Pregnant 
Basketmaker  proposed  ACEC 
determined  that  the  boundaries  needed 
to  be  adjusted.  The  revised  legal 
description  of  this  10  acre  proposed 
ACEC  is  T30N  R8W  Section  35.  E/2NE/ 
4SW/4SW/4  and  S/2NW/4SE/4SW/4 

Six  Historic  Sites  have  been  identified 
and  are  proposed  for  ACEC  designation. 
They  are:  Dogie  Canyon  School,  Rock 
House — Nestor  Martin  Homestead, 
Gonzales  Canyon — Senon  S.  Vigil 
Homestead,  Martin  Apodaco 
Homestead,  Margarita  Martinez 
Homestead  and  Santos  Peak. 

Management  prescriptions  for 
Historic  Sites  vary  slightly  with  the 
needs  of  each  site,  but  in  general  they 
include  preparation  of  Cultural 
Resource  Management  Plans, 
designation  as  "closed"  or  "limited" 
Off-Highyay  Vehicle  areas,  no  surface 
occupancy  oil  and  gas  lease  stipulation, 
withdrawal  from  non-oil  and  gas 
mineral  leasing  or  sale,  coordination 
with  lease  holders  to  minimize  resource 
damage,  and  withdrawal  from  land  or 
resource  modification  or  sale.  New 
rights-of-way  will  only  be  authorized  in 
existing  rights-of-way  disturbance  and 
the  BLM  will  coordinate  with  existing 
right-of-way  and  easement  holders.  Also 
proposed  is  nomination  to  the  National 
Register  of  Historic  Places,  conduct 
stabilization  of  structures  as  needed, 
withdrawal  of  35  acres  from  grazing  and 
designation  as  Class  II  Visual  Resource 
Management  area.  Private  minerals  have 
been  identified  for  acquisition  at  three 
sites. 

One  Native  American  Traditional  Use 
and  Sacred  Area  has  been  identified  and 
is  proposed  for  ACEC  designation.  It  is 
Cho'li'i  [Gobemador  Knob). 

Management  prescriptions  for  the 
Native  American  Traditional  Use  and 
Sacred  Area  include  preparation  of  a 
Cultural  Resource  Management  Plan, 
designation  as  a  "limited"  Off- Highway 
Vehicle  area,  no  surface  occupancy  oil 
and  gas  lease  stipulation,  withdrawal 
from  non-oil  and  gas  mineral  leasing  or 
sale,  coordination  with  lease  holders  to 
minimize  resource  damage,  and 
withdrawal  from  land  or  resource 
modification  or  sale.  New  rights-of-way 
will  only  be  authorized  in  existing  right- 
of-way  disturbance  and  the  BLM  will 


coordinate  with  existing  right-of-way 
holders.  Also  proposed  is  nomination  to 
the  National  Register  of  Historic  Places, 
conduct  Class  III  cultural  and 
ethnographic  inventories,  and 
designation  as  Class  n  Visual  Resource 
Management  area.  The  area  will  remain 
open  for  Native  American  religious 
practices. 
Additional  data  on  management 

£rescriptions  for  individual  ACECs  can 
B  found  in  this  RMP  amendment. 
Any  person  who  is  on  record  for 
participating  in  the  planning  process 
and  has  an  interest  that  may  be 
adversely  affected  may  be  adversely 
affected  may  protest  approval  of  the 
Plan  Amendment.  Protest  should  be 
made  to  the  Director  with  the  following 
information  :  (1)  Name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest:  (2)  a  statement 
of  the  concern  or  concerns  being 
protested;  (3)  a  statement  of  the  part  or 
parts  being  protested;  (4)  a  copy  of  all 
documents  addressing  the  concern  or 
concerns  that  were  submitted  during  the 
planning  process  by  the  protesting  party 
or  an  indication  of  the  date  the  concern 
or  concerns  were  discussed  for  the 
records;  and  (5)  a  concise  statement 
explaining  why  the  BLM  New  Mexico 
State  Director's  decision  is  wrong.  At 
the  end  of  the  30-day  protest  period,  the 
Proposed  Plan,  excluding  any  portions 
under  protest,  will  become  final. 
Approval  will  be  withheld  on  any 
portion  of  the  Plan  under  protest  until 
final  action  has  been  completed  on  such 
protest.  Individuals  not  wishing  to 
protest  the  Plan,  but  wanting  to 
comment,  may  send  comments  to  the 
BLM,  Farmington  District  Office,  1235 
La  Plata  Highway.  Farmington.  New 
Mexico  87401.  All  comments  received 
will  be  considered  in  preparation  of  the 
Decision  Record. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
Farmington  District  Office.  1235  La 
Plata  Highway.  Farmington.  New 
Mexico,  during  regular  business  hours 
(7:45  a.m.  to  4:30  p.m.)  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  RMP 
Amendment/EA.  Individuals 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  frx>m  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  oflScials  of 
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organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Public  participation  has  occurred 
throughout  the  RMP  Amendment 
process.  A  Notice  of  Intent  was  filed  in 
the  Federal  Register  (Vol.  61.  No.  39 
Pages  7273-7274)  on  February  27.  1996. 
An  article  was  published  in  the 
Farmington  Daily  Times  on  March  6, 
1996.  notifying  the  public  that  the  BUM 
was  requesting  public  input  on 
proposed  ACECs.  A  notice  of  a  60-day 
comment  period  on  the  designation  of 
the  ACECs  and  a  Notice  of  Availability 
of  the  draft  RMP  Amendment/ 
preliminary  FONSI  and  supporting  EA 
was  published  in  the  Federal  Register 
(Vol.  62,  No.  247.  pages  67402-67405) 
on  December  24,  1997.  Affected 
individuals  and  companies  along  with 
those  known  to  have  concern  with 
cultural  resources  or  the  planning 
process  on  public  lands  in  northwest 
New  Mexico  were  notified  of  the 
availability  of  the  draft  RMP 
Amendment/preliminary  FONSI  and 
supporting  EA  by  mail.  Several  public 
meetings  and  briefing  were  conducted 
during  the  comment  period  to  solicit 
comments  and  ideas,  or  to  familiarize 
various  groups  with  the  proposal  and 
the  BLM  planning  process.  Comments 
received  during  the  60-day  comment 
period  were  considered  in  preparation 
of  the  Proposed  RMP  Amendment  and 
supporting  EA.  Single  copies  of  the 
proposed  RMP  Amendment/FONSI  and 
supporting  EA  for  the  Cultural  Resource 
ACECs  may  be  obtained  from  the  BLM 
Farmington  District  Office,  1235  La 
Plata  Highway,  Farmington,  NM  87401. 
A  pubhc  reading  copy  is  available  for 
review  at  the  BLM  New  Mexico  State 
Office,  1474  Rodeo  Road.  Santa  Fe,  New 
Mexico. 

Dated:  June  8, 1998. 
LaeOttsni, 

District  Manager,  Farmington. 
|FR  Doc.  98-15544  Filed  6-17-98;  8:45  am) 

BILLMO  CODE  4310-^B-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability;  Draft 
Environmental  impact  Statenr>ent 
Interagency  Bison  Managen>ent  Plan 
for  the  State  of  Montana  and 
Yellowstone  National  Parte 

agency:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement. 


summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  a  draft 
environmental  impact  statement  (DEIS) 
for  the  long-term  management  of  bison 
in  Yellowstone  National  Park  and  the 
state  of  Montana.  This  notice  also 
annoimces  the  locations  of  public 
hearings  for  the  purpose  of  receiving 
comments  on  the  draft  document. 
DATES:  There  will  be  a  120-day  public 
review  period  on  the  document. 
Comments  on  the  DEIS  should  be 
received  no  later  than  October  16,  1998. 
Public  hearings  will  be  held  in  Helena, 
Billings,  Gardiner,  and  West 
Yellowstone.  Montana;  Cody  and 
Jackson  Hole,  Wyoming;  Idaho  Falls, 
Idaho;  Denver,  Colorado;  Salt  Lake  City. 
Utah;  Minneapolis,  Minnesota;  San 
Francisco,  California;  Austin,  Texas; 
and  Washington  D.C.  from  July  through 
October  1998.  The  exact  dates  and 
locations  of  the  public  hearings  will  be 
announced  in  press  releases  in  regional 
newspapers. 

ADDRESSES:  Comments  on  the  DEIS 
should  be  sent  to  Sarah  Bransom, 
National  Park  Service  DSC-RP,  P.O.  Box 
25287,  Denver,  CO  80225-0287. 
Telephone:  (303)  969-2310.  A  limited 
number  of  copies  of  the  DEIS  or  the 
executive  summary  are  available  upon 
request  from  the  above  address.  The 
executive  summary  of  the  DEIS  and  a 
complete  listing  of  libraries  where  the 
DEIS  is  available  for  review  on  the 
Internet  at  http://www.nps.gov/ 
planning/current. htm. 

Copies  of  the  DEIS  will  be  available 
for  review  at  the  following  locations: 
Office  of  Public  Affairs.  National  Park 
Service.  Department  of  the  Interior, 
18th  and  C  Streets  NW,  Washington 
D.C.  20240.  Telephone:  (202)  208- 
6843. 
Yellowstone  National  Park.  Yellowstone 
NP,  Wyoming  82190,  Telephone: 
(307)  344-2207. 
National  Park  Service,  Denver  Service 
Center.  12795  West  Alameda 
Parkway.  Lakewood,  CO  80228, 
Telephone:  (303)  969-2310. 
Gallatin  National  Forest,  10  East 
Babcock  Street,  Bozeman.  Montana 
59771,  Telephone:  (406)  587-6701. 
MT.  Department  of  Fish.  Wildhfe  and 
Parks,  1420  East  6th,  Helena.  Montana 
59620,  Telephone:  (406)  444-2535. 
MT.  Department  of  Livestock.  301 
Roberts.  Room  #308,  Helena.  MT 
59620.  Telephone:  (406)  444-2023. 
APHIS  Veterinary  Services.  Western 
Regional  Office,  384  Livemess  Drive 
South.  Englewood.  CO  80112. 
Telephone:  (303)  784-6200. 
Montana  State  University  Reene  Library, 
P.O.  Box  73320.  Bozeman,  Montana 


59717-3320,  Telephone:  (406)  994- 

3119. 
University  of  Montana.  Mansfield 

Library,  Missoula,  Montana  59812, 

Telephone:  (406)  243-6860. 
SUPPLEMENTARY  INFORMATION:  Since 
1990,  management  of  bison  in  and 
adjacent  to  Yellowstone  National  Park 
has  been  covered  by  a  series  of  interim 
management  plans.  In  1992,  the 
National  Park  Service  (lead  agency), 
state  of  Montana  (co-lead).  United  States 
Forest  Service  (co-lead),  and  the  Animal 
and  Plant  Health  Inspection  Service 
(cooperating  agency)  signed  a 
Memorandum  of  Understanding  to 
prepare  a  long-term  bison  management 
plan/EIS. 

The  DEIS  presents  seven  alternatives 
with  a  full  range  of  management 
techniques  for  maintaining  a  wild,  free 
ranging  bison  population  while 
minimizing  the  risk  of  transmitting  the 
disease  Brucellosis  from  bison  to 
domestic  cattle  on  pubUc  and  private 
lands  in  Montana  adjacent  to 
Yellowstone  National  Park. 
Management  techniques  used  in  various 
combinations  to  meet  the  plan's 
objectives  include  capturing  and  testing 
bison  for  Brucellosis,  quarantining, 
slaughtering,  hunting  and  vaccination. 

Impacts  are  analyzed  on  the  following 
topics:  bison  population,  recreation, 
livestock  operations,  socioeconomics, 
threatened,  endangered  and  sensitive 
species,  other  wildlife  species,  human 
health,  cultural  resources,  and  visual 
resources. 

All  review  comments  received  on  the 
DEIS  will  become  part  of  the  public 
record. 

Dated:  June  3. 1998. 
)ohn  E.  Cook. 

Regional  Director,  Intermountain  Region, 
National  Park  Service. 
(FR  Doc.  98-16203  Filed  6-17-98;  8:45  ami 

BILUNQ  CODE  4910-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

nnvesttgations  Nos.  731-TA-781  through 
786  (Preliminary)] 

Stainless  Steel  Round  Wire  From 
Canada,  India,  Japan,  Korea,  Spain, 
aruj  Taiwan 

Determination    . 

On  the  basis  of  the  record  >  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  733(a) 


I  The  record  i$  defined  in  sec.  207.2(0  of  the 
Comnoission's  Rule*  of  Practice  and  Procedure  (19 
CFRS  207.2(f)). 
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of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  Canada,  India, 
Japan,  Korea,  Spain,  and  Taiwan  of 
stainless  steel  round  wire,  provided  for 
in  subheading  7223.00.10  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigations  under  section  733(b)  of 
the  Act,  or,  if  the  preliminary 
determination  is  negative,  upon  notice 
of  an  affirmative  final  determination  in 
the  investigations  under  section  735(a) 
of  the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  March  27,  1998.  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  ACS  Industries.  Inc., 
Woonsocket,  RI;  Al  Tech  Specialty  Steel 
Corp..  Dunkirk.  NY;  Branford  Wire  k 
Manufacturing  Co.,  Mountain  Home, 
NC;  Carpenter  Technology  Corp., 
Reading,  PA;  Handy  &  Harman 
Specialty  Wire  Group.  Cockeysville, 
MD;  Industrial  Alloys,  Inc..  Pomona. 
CA;  Loos  4  Co..  Inc..  Pomfret.  CT; 
Sandvik  Steel  Co..  Clarks  Summit,  PA; 
Sumiden  Wire  Products  Corp.,  Dickson, 
TN;  and  Techalloy  Co.,  Inc.,  Mahwah, 
NJ,  alleging  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  stainless  steel 


round  wire  from  Canada,  India,  Japan, 
Korea,  Spain,  and  Taiwan.  Accordingly, 
effective  March  27, 1998.  the 
Commission  instituted  antidumping 
investigations  Nos.  731-TA-781 
through  786  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  6, 1998  (63  FR 
16827).  The  conference  was  held  in 
Washington.  DC.  on  April  17. 1998,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  these  investigations  to 
the  Secretary  of  Commerce  on  June  5, 
1998.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3111 
(June.1998),  entitled  "Stainless  Steel 
Round  Wire  from  Canada,  India,  Japan, 
Korea,  Spain,  and  Taiwan: 
Investigations  Nos.  /31-TA-781 
through  786  (Preliminary)." 

By  order  of  the  Commission. 

Issued:  June  11, 1998. 
Donna  R.  Koehnka, 
Secretary. 
[FR  Doc.  98-16202  Filed  8-17-98;  8:45  am) 

BILUNQ  CODE  mO-Oi-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  The  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  8, 1998,  a  proposed 
Consent  Decree  in  United  States  v. 
American  Honda  Motor.  Co.,  Inc..  Civil 
Action  No.  98-01433,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Columbia. 

The  United  States  has  asserted,  in  a 
civil  complaint  under  the  Clean  Air  Act, 
42  U.C.S.  7401  et  seq.,  that  certain 
model-year  1995, 1996,  and  1997 
American  Honda  vehicles  fail  to  comply 
with  the  emission-control  requirements 
of  the  Act  and  the  regulations 
promulgated  thereunder  relating  to  the 
detection  of  engine  misfire  through  the 
use  of  computerized  on-board 
diagnostics.  Under  the  proposed 
Consent  Decree,  American  Honda  has 
agreed  to  resolve  the  United  States' 
claims  by  proving  each  current  and  all 
subsequent  owners  of^onda  vehicles 
covered  by  the  settlement  with  a  14 


year/150,000  mile  extended  emissions 
warranty,  a  free  engine  check  at  any 
time  between  50,000  an  75.000  miles  of 
use  (to  identify  emission-related  defects 
covered  by  the  extended  emissions 
warranty),  plus  a  free  tune  up  (to 
maintain  the  engines'  emissions 
performance)  at  any  time  between 
75.000  and  150,000  miles  of  use.  The 
Decree  requires  American  Honda  to 
notify  affected  owners  of  the  extended 
emissions  warranty  and  services 
available  under  the  Decree  (including 
persons  who  purchase  the  vehicles  from 
current  owners)  following  entry  of  the 
Consent  Decree  by  the  Court,  again 
when  each  vehicle  is  approximately 
four  years  old,  and  a  final  time  when  the 
vehicle  is  approximately  9  years  old. 
Further,  Honda  will  pay  $10.1  in  civil 
penalties  and  spend  $1  million  to 
implement  a  supplemental 
environmental  project  to  enhance  the 
use  of  on-board  diagnostics  by  the  states 
in  connection  with  their  motor  vehicle 
emissions  inspection  and  maintenance 
programs. 

The  Department  of  Justice  will  receive 
for  a  f>eriod  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Conmients  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  and  American  Honda 
Motor.  Co..  Inc.,  Civil  Action  No.  98- 
01433.  D.J.  Ref.  90-5-2-1-2170. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  District  of  Columbia, 
Judiciary  Center  Bldg..  555  Fourth  St., 
NW.,  Washington.  DC  20001;  at  the 
Environmental  Protection  Agency 
Library,  Reference  Desk.  Room  2904. 
401  M  Street,  SW..  Washington,  DC 
20460;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington.  DC  20005.  202-624-0892. 
A  copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $21.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-16214  Filed  8-17-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

This  Notice  amends  a  Notice 
previously  published  at  63  FR  29751- 
29752  (Wed.,  Jun.  1.  1998),  announcing 
that  a  proposed  consent  decree  was 
lodged  on  April  21,  1998  with  the 
United  States  District  Court  for  the 
Eastern  District  of  California.  The 
Consent  Decree  embodies  a  settlement 
in  United  States  v.  Chevron  USA.  Inc.. 
et  al.  Civil  Action  No.  F-98-5412  REC 
DLB.  This  Notice  makes  technical 
corrections  to  the  description  of  the 
work  to  be  performed  under  the  Consent 
Decree. 

In  the  complaint  filed  concurrently 
with  the  lodging  of  the  consent  decree, 
the  United  States  sought  injunctive 
relief  for  performance  of  response 
actions,  and  reimbursement  for  response 
costs  incurred  by  the  United  States 
Envirorunentai  Protection  Agency,  in 
response  to  releases  of  hazardous 
substances  at  the  Purity  Oil  Sales 
Superfund  Site,  located  near  Fresno. 
California,  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §9601  et 
seq.  The  settling  defendants  have  agreed 
to  contribute  towards  performance  of 
future  response  actions  at  the  Purity 
Site;  defendant  Chevron  USA  Inc.  has 
agreed  to  perform  that  work.  Future 
work  includes  operation  and 
maintenance  of  the  groundwater 
extraction  and  treatment  system  for  the 
groundwater  operable  unit  (estimated  to 
cost  $10  million)  and  construction, 
operation,  and  maintenance  of  the 
components  of  the  soils  operable  unit 
(estimated  to  cost  between  $10  and  12 
million).  The  soils  operable  unit  may 
include  treatment  of  soils  at  a  depth  of 
14  to  40  feet  with  a  soil  vapor  extraction 
system  pending  a  two-year  soil  vapor 
monitoring  program,  construction  of  a 
cap,  and  enclosure  of  an  on-site  canal  in 
a  reinforced  concrete  pipe. 

The  consent  decree  includes  a 
covenant  not  to  sue  under  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  §§9606, 
9607,  and  under  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C.  §6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviroiunent  and 
Natural  Resources  Division.  U.S. 


Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Chevron  USA  Inc..  DOJ  Ref.  #90-11- 
2-355.  Commenters  may  request  a 
public  hearing  in  the  affected  area, 
pursuant  to  Section  7003(d)  of  RCRA.  42 
U.S.C.  §  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
California,  Room  3654  Federal  Building, 
1130  "O"  Street,  Fresno,  California 
93721;  the  Region  IX  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco, 
CaUfomia  94105;  and  at  the  Consent 
Decree  Library,  1120  "G"  Street,  N.W., 
4th  Floor,  Washington,  D.C.  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  "G"  Street,  N.W., 
4th  Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $116.50  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library.  A  copy  of  the 
decree,  exclusive  of  signature  pages  and 
attachments,  may  be  obtained  for 
$21.50. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  98-16215  Filed  6-17-98;  8:45  am) 

BILUNQ  COOE  4410-1$-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Decree  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Etepartmental 
PoUcy,  28  CFR  50.7,  38  FR  19029,  and 
42  U.S.C.  9622(i),  notice  is  hereby  given 
that  a  proposed  Consent  Decree  in 
United  States  v.  William  Davis,  et  al.. 
Qv.  Action  No.  90-0484-T,  was  lodged 
in  the  United  States  District  Coiut  for 
the  District  of  Rhode  Island  on  May  18, 
1998.  The  proposed  Consent  Decree 
resolves  the  United  States'  claims 
against  Power  Semiconductors,  Inc.  and 
Swan  Engraving  Company  ("Settling 
Defendants"),  under  Sections  106  and 
107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  as 
amended,  42  U.S.C.  9607(a),  concerning 
response  action  at  the  Davis  Liquid 
Waste  Superfund  Site  located  in 
Smithfield,  Providence  Coimty,  Rhode 
Island  (the  "Davis  Site"). 

Under  the  terms  of  the  Consent 
Decree  the  Settling  Defendants  are 
required  to  pay  $74,375  to  the  United 


States  in  partial  reimbursement  of  the 
United  States'  past  and  future  costs. 
Swan  Engraving  Company's  share  of 
this  amount,  $63,750,  will  be  paid  in 
three  equal  payments  over  two  years.  In 
addition,  the  Settling  Defendants  are 
jointly  and  severally  responsible  along 
with  United  technologies  Corp.  ("UTC") 
and  other  previous  settlers  for  the 
source  control  portion  of  the  remedy  at 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
firom  the  date  of  this  publicatioo, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environmental 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  William  Davis,  et  al..  Civ.  Action  No. 
90-0484-T,  DOJ  #90-11-2-1378. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Rhode 
Island,  Westminster  Square  Building,  10 
Dorrance  Street,  10th  Floor,  Providence, 
Rhode  Island  02903;  at  the  Region  I 
Office  of  the  U.S.  Environmental 
Protection  Agency,  90  Canal  Street, 
Boston,  Massachusetts  02203;  and  at  the 
Consent  Decree  Library.  1120  G  Street, 
NW  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  Copies  of  the  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  firom  the  Consent  Decree  Library, 
1120  G  Street,  NW,  4th  Floor, 
Washington,  DC  20005,  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $11.00  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resource  Division. 
[FR  Doc.  98-16211  Filed  6-17-98;  8:45  am) 

BILUNQ  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy.  28  CFR  §  50.7,  and  with  Section 
122  of  CERCLA,  42  U.S.C.  §  9622,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  J.E.M.,  a  Partnership, 
Civil  Action  No.  3:CV-95-1882  (M.D. 
Pa.),  was  lodged  on  June  2. 1998,  vdth 
the  United  States  District  Court  for  the 
Middle  District  of  Pennsylvania.  The 
consent  decree  resolves  the  claims  of 
the  United  States  under  Section  107  of 
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the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  for 
reimbursement  of  costs  incurred  and  to 
be  incurred  for  response  actions  taken 
or  to  be  taken  at  or  in  connection  with 
the  release  or  threatened  release  of 
hazardous  substances  at  the  Route  940 
Drum  Site  in  Tobyhanna  Township, 
Monroe  County,  Pennsylvania,  and  a 
declaration  of  liability  for  further 
response  costs  to  be  incurred  at  the  Site. 
Under  the  terms  of  the  Consent  Decree, 
the  Estate  of  Herman  Martens  and  Emil 
Wagner  will  pay  $335,000.  lohn  Baymor 
will  pay  $40,000.  and  Summit  Tool 
Corporation  will  pay  $25,000.  In 
addition.  Emil  Wagner  (or  his  estate) 
will  be  obligated  to  pay  to  the  United 
States  the  sum  of  $300,000  if  either  one 
of  two  contingencies  occurs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washignton,  D.C..  20530.  and  should 
refer  to  United  States  v.  f.E.M.  a 
Partnership.  DOJ  Ref.  #90-11-3-1539. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  228  Walnut  Street,  Harrisburg. 
PA;  the  Region  III  Office  of  the 
Environmental  Protection  Agency.  841 
Chestnut  Street,  Philadelphia.  PA;  and 
at  the  Consent  Decree  Library.  1120  G 
Street.  NW  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW,  4th 
Floor.  Washington.  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $12.50  (25  cents  per  page 
reproduction  cost),  payable  to  the 
Consent  Decree  Ubrary. 
Joel  M .  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-16212  Filed  6-17-98;  8:45  am] 

HLUNG  CODE  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Safe  Drinking  Water 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
May  19, 1998.  the  United  States,  on 
behalf  of  the  United  States 
Environmental  Protection  Agency,  filed 


with  the  United  States  District  Court  for 
the  Western  District  of  Washington  a 
modification  to  the  Consent  Decree  that 
was  entered  on  June  5. 1996.  in  United 
States  V.  Selleck,  Inc.  and  Robert  E. 
Schaefer.  Civil  Action  No.  C93-1004Z. 
The  modification  amends  the  June  5. 
1996  Consent  Decree  in  light  of  the 
defendants'  agreement  to  convey  the 
Selleck  Water  Supply  System  in  its 
entirety  to  the  Kangley  Water 
Association.  Accordingly,  the  parties 
agree  that  their  June  5, 1996  Consent 
Decree  should  be  modified  so  that  only 
Section  III.B  (permanent  injunction 
against  Robert  E.  Schaefer)  and  Section 
XIV  (retention  by  the  district  court  of 
jurisdiction)  will  remain  operative  and 
in  effect.  This  modification  is  expressly 
conditioned  upon  the  successful 
completion  of  the  defendants' 
conveyance  to  the  Kangley  Water 
Association. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
modification  to  the  June  5.  1996 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  D.C.  20530,  and 
should  refer  to  United  Stptes  v.  Selleck, 
Inc.  and  Robert  E.  Schaefer,  DO)  Ref. 
#90-5-1-1-5029. 

A  copy  of  the  proposed  modification 
to  the  Consent  Etecree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington.  D.C.  20005,  (202) 
624-0892.  In  requesting  copies  of  the 
consent  decree,  please  refer  to  United 
States  V.  Selleck,  Inc.  and  Robert  E. 
Schaefer.  If  you  are  requesting  a  copy 
from  the  Consent  Library,  please  enclose 
a  check  payable  to  the  Consent  Decree 
Library  in  the  amoifnt  of  $1.00  (25  cents 
per  page  reproduction  costs). 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  natural  Resources  Division. 
[FR  Doc.  98-16213  Filed  6-17-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitaist  Division 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  United 
States  V.  Enova  Corporation 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  §  16(b)-(h).  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 


been  filed  with  the  United  States 
District  Court  for  the  EHstrict  of 
Columbia  in  United  States  v.  Enova 
Corporation.  Civil  No.  98-CV-583 
(TFH).  The  proposed  Final  Judgment  is 
subject  to  approval  by  the  Court  after 
the  expiration  of  the  statutory  60-day 
public  comment  period  and  compliance 
with  the  Antitrust  Procedures  and 
Penalties  Act.  15  U.S.C.  §  16(b)-{h). 

On  March  9,  1998.  the  United  States 
filed  a  Complaint  seeking  to  enjoin  a 
transaction  in  which  Pacific  Enterprises 
("Pacific")  would  merge  with  Enova 
Corporation  ("Enova").  Pacific  is  a 
California  gas  utility  company  and 
Enova  is  a  California  electric  utility 
company.  Enova  sells  electricity  from 
plants  that  use  coal,  gas,  nuclear  power, 
and  hydropower.  Pacific  is  virtually  the 
sole  provider  of  natural  gas  and 
transportation  storage  services  to  plants 
in  southern  California.  The  proposed 
merger  would  have  created  a  company 
with  both  the  incentive  and  the  ability 
to  lessen  competition  in  the  market  for 
electricity  in  California.  The  Complaint 
alleged  that  the  proposed  merger  would 
substantially  lessen  competition  in  the 
market  for  electricity  in  California 
during  high  demand  periods  in 
violation  of  Section  7  of  the  Clayton 
Act.  15  U.S.C.  §  18. 

The  proposed  Final  Judgment,  filed 
contemporaneously  with  the  Complaint. 
(1)  orders  Enova  to  sell  certain  of  its 
generating  assets  to  a  purchaser  or 
purchasers  acceptable  to  the  United 
States;  and  (2)  limits  Enova's  ability  to 
acquire  similar  assets.  The  Stipulation 
also  imposes  a  hold  separate  agreement 
that,  in  essence,  requires  the  defendant 
to  ensure  that,  until  the  divestiture 
mandated  by  the  Final  Judgment  has 
been  accomplished.  Enova's  generators 
subject  to  the  divestiture  will  be  held 
separate  and  apart  from,  and  operated 
independently  of.  any  of  its  other  Enova 
assets  and  businesses.  A  comp)etitive 
Impact  Statement  filed  by  the  United 
States  describes  the  Complaint,  the 
proposed  Final  Judgment,  and  remedies 
available  to  private  litigants. 

Public  comment  is  invited  within  the 
statutory  60-days  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Written 
comments  should  be  directed  to  Roger 
W.  Fones,  Chief,  Transportation,  Energy, 
and  Agriculture  Section.  Antitrust 
Division.  325  Seventh  Street,  NW.,  Suite 
500,  Washington,  DC  20530  (telephone 
(202)  307-6351). 

Copies  of  the  Complaint,  Stipulation, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  U.S.  Department  of  Justice,  Antitrust 
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Division.  325  Seventh  Street,  NW., 
Washington,  DC  20530  (telephone:  (202) 
514-2481)  and  at  the  office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  District  of  Columbia,  333 
Constitution  Avenue.,  NW., 
Washington,  DC  20001.  Copies  of  any  of 
the  materials  may  be  obtained  upon 
request  and  payment  of  a  copying  fee. 
Constance  K.  Robinson, 
Director  of  Operations  &  Merger  Enforcement, 
Antitrust  Division 

United  States  District  Court,  District  of 
Columbia 

United  States  of  America,  Plaintiff,  v. 
Enova  Corporation,  Defendant.  Civil  Action 
No.  l:98CV0O583.  Filed.  March  9,  1998. 
Judge:  Thomas  Hogan. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  through  their 
respective  attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia. 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16,  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
Plaintiff  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  Defendant  and  by 
filing  that  notice  with  the  Court. 

3.  Defendant  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  or  until 
expiration  of  time  for  all  appeals  of  any 
court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  signing  of  this 
Stipulation,  comply  with  all  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 

4.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

5.  In  the  event  Plaintiff  United  States 
withdraws  its  consent,  as  provided  in 
Paragraph  2,  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 


declining  entry  to  the  Final  Judgment, 
and  the  Court  has  not  otherwise  ordered 
continued  compliance  with  the  terms 
and  provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

6.  Defendant  represents  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  they  will  later  raise  no  claims 
of  hardship  or  difficulty  as  groimds  for 
asking  the  Court  to  modify  any  of  the 
divestiture  provisions  contained 
therein. 

Respectfully  submitted. 
For  Plaintiff 

United  States  of  America 
Jade  Alice  Eaton, 
DC  Bar*  939629. 
Andrew  K.  Rosa, 

HI  Bar  »  6366,  A  ttomeys.  Antitrust  Division, 
U.S.  Department  of  Justice.  325  Seventh  St., 
NW.,  Washmgton.  DC  20004,  (202)307-6316. 
(202)  307-0886. 

For  Defendant 

Enova  Corpwration  < 

Steven  C  Sunshine, 

DC  Bar  »  450078,  Shearman  &  Sterling,  801 

Pennsylvania  Avenue,  NW.,  Washington,  DC 

20004.  (202)  508-8022. 

Dated:  March  9, 1998. 


Order 

It  is  so  ordered,  this . 


1998. 


day  of 


United  States  District  Court  Judge 
Final  Judgment 

Whereas  Plaintiff  United  States  of 
America  (hereinafter  "United  States"), 
having  filed  its  Complaint  herein  on 
March  9, 1998,  and  Plaintiff  and 
Defendant,  by  their  respective  attorneys, 
having  consented  to  the  entry  of  this 
Final  Judgment  without  trail  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  whereas  Defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  p)ending  its  approval  by  the 
Coiut; 

And  whereas  the  essence  of  this  Final 
Judgment  is  divestiture  of  assets  to 
ensure  that  competition,  as  alleged  in 
the  Complaint,  is  not  substantially 
lessened; 

And  whereas  Plaintiff  requires 
Defendant  to  make  certain  divestitures 


for  the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  whereas  Defendant  has 
represented  to  Plaintiff  that  as  to  the 
divestiture  ordered  herein  Defendant 
will  later  raise  no  claims  of  hardship  or 
difficulty  as  grounds  for  asking  the 
Court  to  modify  any  of  the  divestiture 
provisions  contained  below; 

Now.  therefore,  before  the  taking  of 
any  testimony,  and  without  trail  or 
adjudication  or  admission  of  any  issue 
of  fact  or  law  herein,  and  upon  consent 
of  the  parties  hereto,  it  is  hereby 
Ordered,  Adjudged,  and  Decreed  as 
follows: 

/.  Jurisdiction 

This  Court  has  jurisdiction  over  each, 
of  the  parties  hereto  and  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  Defendant  under  Section 
7  of  the  Clayton  Act,  as  amended.  15 
U.S.C.A.  S 18  (West  1997). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Acquire"  means  obtaining  any 
interest  in  any  electricity  generating 
facilities  or  capacity,  including,  but  not 
limited  to,  all  real  property,  deeded 
development  rights  to  real  property, 
capital  equipment,  buildings,  fixtures, 
or  contracts  related  to  the  generation 
facility,  and  including  all  generations, 
tolling,  reverse  tolling,  and  other 
contractual  rights. 

B.  "California  Generation  Facilities" 
means  (1)  electricity  generation  facilities 
in  California  in  existence  in  January  1, 
1998,  excluding  such  faciUties  that  are 
rebuilt,  repowered,  of  activated  out  of 
dormancy  after  January  1. 1998,  as  long 
as  such  rebuild,  repower,  or  activation 
out  of  dormancy  project,  if  done  by 
Defendant,  bogins  with  one  year  of 
purchase;  and  (2)  any  contract  for 
operation  and  sale  of  output  from 
generating  assets  of  the  Los  Angeles 
Department  of  Water  and  Power 
("LADWP"). 

C.  "California  Public  Power 
Generation  Management  Services 
Contract"  means  a  bona  fide  contract  for 
managing  for  operation  and  sale  of 
output  from  California  Generation 
Facilities  owoied  by  a  municipality,  an 
irrigation  district,  other  California  state 
authority,  or  their  agents  on  January  1. 
1998;  provided,  however,  that  a  contract 
for  managing  the  operation  and  sale  of 
output  from  generation  assets  of 
LADWP  shall  not  be  deemed  a 
CaUfomia  Public  Power  Generation    • 
Management  Services  Contract. 

D.  "Common  Facilities"  means  those 
facilities  associated  writh  the  generation 
assets  to  be  divested  that  are  located  on 
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or  near  such  assets,  and  that  are 
necessary  to  the  operation  of  non- 
generating  aspects  of  Enova's  electric 
business,  including,  but  not  limited  to, 
the  operation  of  Enova's  distribution, 
transmission,  and  communications 
systems. 

E.  "Control"  means  to  have  the  ability 
to  set  the  level  of  output  of  an  electricity 
generation  facility. 

F.  "Divestiture  Assels"  means  the 
Encina  and  South  Bay  electricity 
generation  facilities  owned  by  Enova  at 
Carlsbad  and  Chula  Vista.  California, 
including,  but  not  limited  to,  all  real 
property  rights  necessary  to  the 
operation  of  the  facilities;  buildings, 
generation  equipment,  inventory,  fixed 
assets  and  fixtures,  materials,  supplies, 
on-site  warehouses  or  storage  facilities, 
and  other  tangible  property  to 
improvements  used  in  the  operation  of 
the  facilities:  licenses,  permits 
(including  but  not  limited  to 
environmental  permits  and  all  permits 
from  federal  or  state  agencies),  and 
authorizations  issued  by  any 
governmental  organization  relating  to 
the  facilities,  and  all  work  in  progress 
on  permits  or  studies  imdertaken  in 
order  to  obtain  permits;  plans  for  design 
or  redesign  of  these  electricity 
generating  assets;  contracts  (including 
but  not  limited  to  customer  contracts), 
agreements,  leases,  commitments,  and 
understandings  pertaining  to  the 
facilities  and  their  operations;  customer 
lists,  and  marketing  or  consumer 
surveys  relating  to  these  electricity 
generating  assets;  contracts  for  firm 
capacity  and  energy  of  longer  than  three 
months  relating  to  these  assets;  records 
maintained  by  Enova  necessary  to 
operation  of  these  assets;  and  all  other 
interests,  assets  or  improvements 
customarily  used  in  the  generation  of 
electricity  at  these  facilities. 

G.  The  terms  "Enova"  and 
"Defendant"  mean  Enova  Corporation,  a 
California  corporation  headquartered  in 
San  Diego,  California,  and  includes  its 
successors  and  assigns,  and  its  parents, 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees  acting 
for  or  on  behalf  of  any  of  them. 

H.  The  terms  "Independent  System 
Operators"  or  "ISO"  means  an  entity 
that  operates  the  intrastate  gas 
transmission  pipelines  and  related 
facilities  of  Pacific  Enterprises. 
"Operates"  includes  full  operational 
and  pricing  control  over  all  such 
facilities  and  total  authority  to 
determine  whether  and  how  much 
capacity  is  available  in  the  intrastate 
pipeline,  whether  curtailment  of 
transmission  service  is  require  on  any 
part  of  that  system,  whose  service  is 
ciutailed.  and  the  prices  to  be  charged. 


I.  "Pacific"  means  Pacific  Enterprises, 
a  California  corporation  headquartered 
in  Los  Angeles,  CaUfomia,  and  includes 
its  successors  and  assign,  and  its 
parents,  subsidiaries,  directors,  officers, 
managers,  agents,  and  employee  acting 
for  or  on  behalf  of  any  of  them. 

J.  "Portland  General  Electric 
Contract"  means  the  contracts,  dated 
November  15,  1985,  for  75  MW  of  firm 
capacity  and  associated  transmission. 

k.  The  terms  "Auction  Procedures" 
and  "California  Auction  Procedures" 
mean  the  auction  procedures  set  forth  in 
a  decision  addressing  Enova's 
application  under  section  851  of  the 
CaUfomia  Pubhc  Utilities  Code  to  divest 
the  Divestiture  Assets. 

L.  The  term  "Southern  California" 
means  the  counties  in  California 
currently  served  by  Pacific's  gas 
pipelines. 

ni.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  IDefendant,  its 
successors  and  assigns,  parents, 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees,  and 
all  other  [>ersons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  Enova  shall  require,  as  a  condition 
of  the  sale  or  other  disposition  of  all  or 
substantially  all  of  its  assets,  or  of  a 
lesser  business  unit  that  includes 
Enova's  business  of  intrastate 
transmission  and  retail  distribution  and 
sale  of  natural  gas.  that  the  transferee 
agree  to  be  bound  by  the  provisions  of 
this  Final  Judgment. 

IV.  Divestiture 

A.  Defendant  is  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  and  specifically 
in  accordance  with  the  schedule  in  this 
section,  to  divest  the  Divestiture  Assets 
to  a  purchaser  or  purchasers  acceptable 
to  the  United  States,  in  its  sole 
discretion.  Purchasers  whose  bids  are 
accepted  by  the  United  States  under 
Section  IV(D)(3)  will  be  deemed 
acceptable. 

B.  Except  as  provided  in  Section  VI, 
these  divestitures  shall  occur  through 
the  Auction  Procedures  and  shall  be 
subject  to  necessary  approvals  by  the 
CaUfomia  Public  Utilities  Commission 
("CPUC")  and  other  governmental 
authorities. 

C.  Defendant  shall  use  its  best  efforts 
to  accomplish  the  divestiture  as 
expeditiously  as  possible,  but  in  any 
event  within  the  schedule  set  forth  in 
SecUon  IV(E)  below.  These  efforts  shall 
include,  but  are  not  Umited  to,  making 


the  necessary  regulatory  filings  and 
applications  in  a  timely  fashion  and 
using  its  reasonable  best  efforts  to  obtain 
such  approvals  as  expeditiously  and 
timely  as  possible. 

D.  Certain  Conditions  on  the  Auction 
Procedures. 

1.  Enova  may  reject  any  bid  submitted 
by  any  party  for  all  or  part  of  the 
EHvestiture  Assets  if  the  bid  offers 
consideration  in  an  amount  less  than 
the  book  value  of  such  assets  as 
reflected  on  the  most  recent  regularly 
prepared  balance  sheet  of  Enova  at  the 
time  the  bid  is  submitted;  provided, 
however,  that  nothing  in  this  section 
shall  prevent  the  CPUC  from  setting  a 
minimum  bid  price  or  rejecting  any  bid 
on  the  basis  of  price  or  otherwise. 

2.  Enova  may  structure  its  requests  for 
bids  to  require  reasonable  easements, 
licenses,  and  other  arrangements  for  the 
continued  operation  of  Common 
Facilities  by  Enova. 

3.  Before  Enova  can  accept  a  bid  by 

a  potential  purchaser  received  under  the 
Autcion  Procedures  with  respect  to  any 
of  the  Divestiture  Assets  to  be  divested, 
the  bid  must  be  screened  by  the  United 
States  as  specified  in  this  section.  Enova 
shall  provide  to  the  United  States  copies 
of  all  bids  and  any  other  documents 
submitted  by  any  potential  purchaser 
pursuant  to  the  Auction  Procedures. 
The  United  States  shall  have  thirty  days 
from  the  date  it  receives  a  copy  of  a  bid 
to  notify  Enova  that  the  potential  bid  is 
unacceptable  with  respect  to  any  of  the 
Divestiture  Assets  specified  in  the  bid; 
provided,  however,  the  United  States 
may  extend  the  thirty-day  review  period 
for  any  such  bid  for  one  additional 
thirty-day  period  by  providing  written 
notice  to  Enova;  provided  further,  in  all 
cases  the  period  for  review  of  potential 
bids  by  the  United  States  shall  expire  no 
later  than  the  earlier  of  five  days  prior 
to  the  date  set  by  the  CPUC  for 
submission  of  the  proposed  winning  bid 
by  Enova  or  the  thirty-day  period  (with 
one  possible  thirty-day  extension) 
described  above.  If  the  United  States 
does  not  notify  Enova  that  a  proposed 
bid  is  unacceptable  within  uhe 
applicable  time  period  specified  above, 
the  purchaser  making  such  bid  shall  be 
deemed  acceptable  by  the  United  States 
with  respect  to  all  of  the  Divestiture 
Assets  specified  in  that  bid.  The  United 
States  shall  base  its  review  of  all 
potential  bids  screened  pursuant  to  this 
paragraph  solely  on  the  criteria 
identified  in  Section  rV(I)  of  this  Final 
Judgment.  The  United  States  shall  take 
all  appropriate  and  necessary  steps  to 
keep  the  information  received  pursuant 
to  this  section  confidential. 

E.  Timing. 
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1.  Enova  shall  submit  applications  for 
authorization  and  approval  of  the 

•auctions  specified  in  Paragraph  rV(B) 
above  for  the  Divestiture  Assets  no  later 
than  ninety  days  after  notice  of  entry  of 
this  Final  Judgment. 

2.  Enova  shall  complete  the  sale  of  the 
Divestiture  Assets  as  soon  as  practical 
after  the  receipt  of  all  necessary 
governmental  approvals;  provided, 
however,  if  the  sale  of  any  of  the 
Divestiture  Assets  is  not  completed 
within  eighteen  months  after  the  date  of 
the  entry  of  this  Final  Judgment,  a 
trustee  shall  be  appointed  pursuant  to 
Section  VI  of  this  Final  Judgment  to 
effect  the  divestiture  of  any  unsold 
assets;  provided  further,  the  United 
States  may  extend  the  eighteen-month 
period  by  six  months  by  servicing 
written  notice  on  Enova  prior  to  the 
expiration  of  the  eighteen-month  period; 
provided  further.  Enova  and  the  United 
States  may  be  mutual  agreement  extend 
further  the  time  in  which  any  of  the 
Divestiture  Assets  shall  be  sold. 

F.  In  accomplishing  the  divestiture 
ordered  by  this  Final  judgment, 
Defendant  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Divestiture  Assets. 
The  California  Auction  Procedures  shall 
be  deemed  to  satisfy  this  requirement. 
Defendant  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 
purchase  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  this 
Final  Judgment.  Defendant  shall  make 
known  to  any  person  making  an  inquiry 
regarding  a  possible  purchase  of  the 
Divestiture  Assets  that  the  assets 
defined  in  Section  11(F)  are  being  offered 
for  sale.  Defendant  shall  also  offer  to 
furnish  to  all  bona  fide  prospective 
purchasers,  subject  to  customary 
confidentiality  assurances,  all 
information  regarding  the  Divestiture 
Assets  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendant  shall  make 
available  such  information  to  Plaintiff  at 
the  same  time  that  such  information  is 
made  available  to  any  other  person. 

G.  Defendant  shall  not  interfere  with 
any  negotiations  by  any  purchaser  to 
employ  any  employee  of  the  Defendant 
necessary  to  the  operation  of  Divestiture 
Assets. 

H.  E)efendant,  shall,  at  minimum, 
permit  prospective  purchasers  of  the 
Divestiture  Assets  to  have  reasonable 
access  to  personnel  and  to  make  such 
inspection  of  the  Divestiture  Assets,  and 
any  and  all  financial,  operational,  or 
other  documents  and  information 


customarily  provided  as  part  of  a  due 
diligence  process. 

I.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestiture  or 
divestitures  pursuant  to  this  section,  or 
by  the  trustee  appointed  pursuant  to 
Section  VI  of  this  Final  Judgment,  shall 
include  the  Divestiture  Assets  as 
specified  in  this  Final  Judgment  (though 
not  necessarily  all  to  the  same 
purchaser)  and  be  accomplished  by 
selling  or  otherwise  conveying  the 
Divestiture  Assets  to  a  purchaser  or 
purchasers  in  such  a  way  as  to  satisfy 
the  United  States,  in  its  sole  discretion, 
that  none  of  the  terms  of  any  agreement 
between  any  purchaser  and  Defendant 
give  Defendant  the  ability  unreasonably 
to  raise  the  purchaser's  costs,  to  lower 
the  purchaser's  efficiency,  or  otherwise 
to  interfere  in  the  ability  of  the 
purchaser  to  compete  effectively  in  the 
provision  of  electricity  in  California; 
provided,  however,  the  purchaser  need 
not  continue  operation  of  these  assets. 

V.  Acquisition 

A.  General  Prohibitions. 

1.  Defendant  is  enjoined  from 
acquiring  California  Generation 
Facilities  without  prior  notice  to  and 
approval  of  the  United  States.  Such 
prior  approval  shall  be  within  the  sole 
discretion  of  the  United  States. 

2.  Defendant  is  enjoined  from  entering 
into  any  contracts  that  allow  Defendant 
to  control  any  California  Generation 
Facilities  without  prior  notice  to  and 
approval  of  the  United  States.  Such 
prior  approval  shall  be  within  the  sole 
discretion  of  the  United  States. 

B.  Limitations  on  F^rohibitions. 

1.  Acquisition  cap — Defendant  may 
acquire  or  control  California  Generation 
Facilities  without  prior  approval  of  the 
United  States  if  Defendant  does  not  own 
or  control,  in  the  aggregate,  more  than 
500  MW  of  capacity  of  California 
Generation  Facilities.  The  capacity  of 
Defendant's  existing  nuclear  generation 
assets  are  excluded  from  the  calculation 
of  whether  the  500  MW  cap  has  been 
reached  so  long  as  the  prices  Enova 
receives  for  electricity  generated  by  the 
existing  nuclear  generation  assets  are 
fixed  by  law  or  regulation.  The  Portland 
General  Electric  Contract  capacity  (75 
MW)  shall  be  included  in  the 
calculation  of  whether  the  500  MW  cap 
has  been  reached  (reducing  the  total 
available  to  425  MW).  unless  and  until 
the  Portland  General  Electric  Contract 
terminates  or  is  divested.  The  capacity 
of  the  Divestiture  Assets  shall  be 
included  in  the  calculation  of  whether 
the  500  MW  cap  has  been  reached,  as 
long  as  Defendant  owns  such  assets. 

2.  Acquisitions  above  the  cap — In  any 
event,  the  Defendant  may  acquire  or 


control,  California  Generation  Facilities 
in  excess  of  500  MW,  subject  to  the 
prior  approval  of  the  United  States  as 
provided  in  Paragraphs  V(A)(1)  and 
V(A)(2). 
C.  Exceptions. 

1.  Outside  California — Defendant  may 
own,  operate,  control,  or  acquire  any 
electricity  generation  facilities  other 
than  California  Generation  Facilities. 

2.  Cogeneration  facilities — Defendant 
may  own,  operate,  or  control  any 
cogeneration  or  renewable  generation 
facilities  in  California. 

3.  Tolling  agreements — Defendant 
may  enter  into  tolling  and  reverse 
tolling  agreements  with  any  electricity 
generation  facilities  in  California, 
provided  Defendant  does  not  control 
such  facilities;  provided  further,  that  all 
such  tolling  and  reverse  tolling 
agreements  include  the  following 
provision:  "In  accordance  with  the  Final 
Judgment  in  United  States  v.  Enova 
Corporation,  entered  on  [date),  Enova's 
successors  and  their  affiliates  shall  not 
have  any  ability  to  set  the  level  of 
output  of  this  electricity  generation 
facility." 

4.  dalifomia  Public  Power  Generation 
Management  Services  Contracts. — 
Defendant's  entry  into  California  Public 
Power  Generation  Management  Services 
Contracts  is  not  prohibited  under 
Section  V(A)(2)  above,  regardless  of 
whether  the  contract  allows  for 
Defendant  to  exercise  control  of  such 
facilities,  and  such  contracts  shall  not 
be  included  in  the  calculation  of 
whether  the  Acquisition  Cap  in  Section 
V{B)(1)  has  been  reached:  provided 
however.  Defendant  may  not  enter  into 
California  Public  Power  Generation 
Management  Services  Contracts  that 
allow  the  Defendant  to  exercise  control 
of  such  facilities,  without  notice  to  the 
United  States. 

5.  Notification  of  California  Public 
Power  Generation  Management  Services 
Contracts — Unless  such  transaction  is 
otherwise  subject  to  the  reporting  and 
waiting  period  requirements  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976.  as  amended.  15  U.S.C.A. 

§  18a  (West  1997)  ("HSR  Act"),  for  each 
California  Public  Power  Generation 
Management  Services  Contract  it  enters 
for  which  notice  is  required.  E)efendant 
shall  provide  notice  thereof  to  the 
United  States  as  follows: 

a.  Notification  shall  be  provided 
within  five  days  of  acceptance  of  the 
contract,  and  shall  include  copies  of  all 
contracts,  the  names  of  the  principal 
representatives  of  the  parties  to  the 
agreement  who  negotiated  the 
agreement,  and  any  management  or 
strategic  plans  discussing  the  California 
Public  Power  Generation  Management 
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Services  Contract  that  was  the  subject  of 
the  transaction. 

b.  This  Section  shall  be  broadly 
construed  and  any  ambiguity  or 
uncertainty  regarding  the  filing  of  notice 
under  this  Section  shall  be  resolved  in 
favor  of  filing  notice. 

D.  Methods  of  Obtaining  Prior 
Approvals  and  of  Providing  Notice — 
Defendant  shall  obtain  prior  approval 
and  provide  notice  by  sending  the 
required  materials  to  Chief, 
Transportation,  Energy,  and  Agriculture 
Section,  Antitrust  Division,  United 
States  Department  of  Justice,  325 
Seventh  Street,  N.W.,  Suite  500, 
Washington,  IX  20004. 

E.  Other  Legal  Requirements — 
Nothing  in  this  section  limits  the 
Defendant's  responsibility  to  comply 
with  the  requirements  of  the  HSR  Act, 
with  respect  to  any  acquisition. 

VI.  Appointment  of  Trustee 

•A.  In  the  event  that  Defendant  has  not 
divested  all  of  the  Divestiture  Assets 
within  the  time  specified  in  Section  IV 
of  this  Final  Judgment,  the  Court  shall 
appoint,  on  application  of  the  United 
States,  a  trustee  selected  by  the  United 
States  to  effect  the  divestiture  of  the 
assets. 

B.  At  or  anytime  after  the 
appointment  of  the  trustee,  if  either 
party  believes  a  conflict  may  exist 
between  this  Final  Judgment  and  an 
order  of  the  CPUC  relating  to  the 
Divestiture  Assets,  that  party  may  move 
the  Court  for  a  resolution  of  the  conflict 
in  light  of  the«tatus  of  any  relevant 
CPUC  proceeding  and  the  purpose  of 
this  Final  Judgment. 

C.  After  the  appointment  of  the 
trustee  becomes  effective,  the  trustee 
shall  have  the  right  to  sell  the 
Divestiture  Assets.  The  trustee  shall 
have  the  power  and  authority  to 
accomplish  the  divestiture  at  the  best 
price  then  obtainable  upon  a  reasonable 
effort  by  the  trustee,  subject  to  the 
provisions  of  Sections  VI  and  VII  of  this 
Final  Judgment,  and  shall  have  such 
other  powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  VI(D)  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  Defendant  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestiture,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  The  tnistee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  earliest  possible  time 
to  a  purchaser  acceptable  to  the  United 
States,  in  its  sole  judgment.  Defendant 
shall  not  object  to  a  sale  by  the  trustee 
on  any  grounds  other  than  the  trustee's 


malfeasance.  Any  such  objections  by 
Defendant  must  be  conveyed  in  writing 
to  Plaintiff  and  the  trustee  no  later  than 
ten  calendar  days  after  the  trustee  has 
provided  the  notice  required  under 
Section  VII  of  this  Final  Judgment. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Defendant,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assist  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to  Enova 
and  the  trust  shall  then  be  terminated. 
The  compensation  of  such  trustee  and  of 
any  professionals  and  agents  retained  by 
the  trustee  shall  be  reasonable  in  light 
of  the  value  of  the  Divestiture  Assets 
and  based  on  a  fee  arrangement 
providing  the  trustee  with  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished. 

E.  After  the  appointment  of  the  trustee 
becomes  effective.  Defendant  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
required  divestiture,  and  shall  use  its 
best  efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture, 
including  best  efforts  to  effect  all 
necessary  regulatory  approvals.  Subject 
to  a  customary  confidentiality 
agreement,  the  trustee  and  any 
consultants,  accountants,  attorneys,  and 
other  persons  retained  by  the  tnistee 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records,  and 
facilities  related  to  the  Divestiture 
Assets,  and  Defendant  shall  develop 
such  financial  or  other  information 
relevant  to  the  Divestiture  Assets  to  be 
divested  customarily  provided  in  a  due 
diligence  process  as  the  trustee  may 
reasonably  request.  Defendant  shall 
permit  prospective  purchasers  of  the 
Divestiture  Assets  to  have  access  to 
personnel  and  to  make  such  inspection 
of  physical  facilities  and  any  and  all 
financial,  operational  or  other 
dociiments  and  information  as  may  be 
relevant  to  the  divestitiire  required  by 
this  Final  Judgment. 

F.  After  the  appointment  of  the  trustee 
becomes  effective,  the  trustee  shall  file 
monthly  reports  with  Defendant,  the 
United  States,  and  the  Court,  setting 
forth  the  trustee's  efforts  to  accomplish 
divestiture  of  the  Divestiture  Assets  as 
contemplated  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 


filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name,      ^ 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Divestiture 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  Defendant  may  request  that 
information  in  such  reports  that  has 
been  provided  as  confidential  by  the 
Defendant  be  deemed  confidential  by 
the  trustee.  If  the  trustee  does  not  deem 
the  information  to  be  confidential,  the 
information  shall  not  be  made  public 
before  Defendant  has  an  opportunity  to 
seek  a  protective  order  from  the  Court. 
The  trustee  shall  maintain  full  records 
of  all  efforts  made  to  divest  these 
operations. 

G.  If  the  trustee  has  not  accomplished 
the  divestiture  required  by  Section  IV  of 
this  Final  Judgment  within  six  months 
after  the  appointment  of  the  trustee 
becomes  effective,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  reports  to  Defendant  and 
the  United  States,  who  shall  each  have 
the  right  to  be  heard  and  to  make 
additional  recommendations.  The  Court 
shall  thereafter  enter  such  orders  as  it 
shall  deem  appropriate  to  accomplish 
the  purposes  of  this  Final  Judgment, 
which  shall,  if  necessary,  include 
extending  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  United  States. 

Vn.  Notification 

Within  two  business  days  following 
execution  of  a  definitive  agreement, 
contingent  upon  compliance  with  the 
terms  of  this  Final  Judgment,  to  effect, 
in  whole  or  in  part,  any  proposed 
divestiture  pursuant  to  Sections  IV  or  VI. 
of  this  Final  Judgment,  Defendant  of  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture,  shall  notify 
Plaintiff  of  the  proposed  divestiture.  If 
the  trustee  is  responsible,  it  shall 
similarly  notify  Defendant.  The  notice 
shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
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offered  to,  or  expressed  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  assets  that  are  the  subject 
of  the  binding  contract,  together  with 
full  details  of  same.  Within  fifteen 
calendar  days  of  receipt  by  Plaintiff  of 
such  notice.  Plaintiff  may  request  from 
Defendant,  the  proposed  purchaser,  any 
other  third  party,  or  the  trustee,  if 
applicable,  additional  information 
concerning  the  proposed  divestiture  and 
the  proposed  purchaser.  Defendant  and 
the  trustee  shall  furnish  any  additional 
information  requested  within  fifteen 
calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  calendar 
days  after  receipt  of  the  notice  or  within 
twenty  calendar  days  after  Plaintiff  has 
been  provided  the  additional 
information  requested  from  Defendant, 
the  proposed  purchaser,  any  third  party, 
and  the  trustee,  if  there  is  one, 
whichever  is  later,  the  United  States 
shall  provide  wriiten  notice  to 
Defendant  and  the  trustee,  if  there  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  divestiture.  If  the  United 
States  provides  written  notice  to 
Defendant  and  the  trustee  that  it  does 
not  object,  then  the  divestiture  may  be 
consummated,  subject  only  to 
Defendant's  limited  right  to  object  to  the 
sale  under  Section  VI(C)  of  this  Final 
Judgment.  Absent  written  notice  that  the 
United  States  does  not  object  to  the 
proposed  purchaser  or  upon  objection 
by  the  United  States,  a  divestiture 
proposed  under  Section  IV  or  Section  VI 
shall  not  be  consummated.  Upon 
objection  by  Defendant  under  the 
proviso  in  Section  VI{C),  a  divestiture 
proposed  under  Section  VI  shall  not  be 
consummated.  Provided,  however,  a 
proposed  divestiture  pursuant  to  the 
Auction  Procedures  approved  by  the 
United  States  under  Section  IV(D)(3)  of 
this  Final  Judgment  shall  be  deemed 
acceptable  to  the  United  States  under 
this  section. 

VIII.  Affidavits 

A.  Within  thirty  calendar  days  of  the 
filing  of  this  Final  Judgment  and  every 
forty-five  calendar  days  thereafter  until 
the  divestiture  has  been  completed 
whether  pursuant  to  Section  IV  or 
Section  VI  of  this  Final  Judgment,  Enova 
shall,  with  respect  to  Divestiture  Assets, 
deliver  to  Plaintiff  an  affidavit  as  to  the 
fact  and  manner  of  Defendant's 
compliance  with  Sections  IV  or  VI  of 
this  Final  Judgment.  Each  such  affidavit 
shall  include,  inter  alia,  the  name, 
address,  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 


acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  Divestiture  Assets,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  Each 
such  affidavit  shall  also  include  a 
description  of  the  efforts  that  Defendant 
has  taken  to  solicit  a  buyer  from  the 
Divestiture  Assets  and  to  provide 
required  information  to  prospective 
purchasers,  including  the  limitations,  if 
any,  on  such  information. 

B.  For  Divestiture  Assets  being  sold 
using  the  California  Auction 
Procedures,  during  such  Auction 
Procedures,  submission  of  bids  to  the 
United  States  in  compliance  with 
Section  IV  shall  satisfy  compliance  with 
the  required  contents  of  the  affidavits  in 
Section  VII(A). 

C.  Within  twenty  calendar  days  of  the 
filing  of  this  Final  Judgment,  Defendant 
shall  deliver  to  Plaintiff  an  affidavit 
which  describes  in  detail  all  actions 
Defendant  has  taken  and  all  steps 
Defendant  has  implemented  on  an  on- 
going basis  to  preserve  the  Divestiture 
Assets  pursuant  to  Section  X  of  this 
Final  Judgment  and  describes  the 
functions,  duties  and  actions  taken  by  or 
undertaken  at  the  supervision  of  the 
individuals  described  at  Section  X(J)  of 
this  Final  Judgment  with  respect  to 
Defendant's  efforts  to  preserve  the 
Divestiture  Assets.  Defendant  shall 
deliver  to  Plaintiff  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  Defendant's 
earlier  affidavits  filed  pursuant  to  this 
section  within  thirty  calendar  days  after 
the  change  is  implemented.  The  United 
States  shall  take  all  necessary  steps  to 
keep  the  information  received  pursuant 
to  this  section  confidential. 

D.  Defendant  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
and  divest  the  Divestiture  Assets. 

IX.  Financing 

Defendant  shall  not  finance  all  or  any 
part  of  any  divestiture  made  pursuant  to 
Sections  IV  or  VI  of  this  Final  Judgment. 

X.  Preservation  of  Assets 

Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished: 

A.  Defendant  shall  take  all  steps 
necessary  to  ensure  that  the  Divestiture 
Assets  will  be  maintained  and  operated 
as  an  ongoing,  economically  viable  and 
active  competitor  in  the  provision  of 
electricity;  and  that,  except  as  necessary 
to  comply  with  Sections  X  (B)  to  X  (K) 
of  this  Final  Judgment,  the  management 
of  any  electricity  generating  facilities 
shall  be  kept  separate  and  apart  from  the 
management  of  Defendant's  other 
businesses  and  will  not  be  influenced 
by  Defendant,  and  the  books,  records, 


and  competitively  sensitive  sales, 
marketing  and  pricing  information 
associated  with  electricity  generating 
facilities  will  be  kept  separate  and  apart 
from  that  of  Defendant's  other 
businesses. 

B.  Defendant  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
electricity  by  the  Divestiture  Assets,  and 
Defendant  shall  use  reasonable  efforts  to 
maintain  and  increase  promotional, 
advertising,  sales,  marketing,  and 
merchandising  support  for  wholesale 
electricity  sold  in  California. 

C.  Defendant  shall  take  all  steps 
necessary  to  ensure  that  the  Divestiture 
Assets  are  fully  maintained  in  operable 
condition  and  shall  maintain  and 
adhere  to  normal  maintenance 
schedules  for  the  Divestiture  Assets. 

D.  Defendant  shall  provide  and 
maintain  sufficient  lines  of  sources  of 
credit  to  maintain  the  Divestiture  Assets 
as  viable,  ongoing  businesses. 

E.  Defendant  shall  provide  and 
maintain  sufficient  working  capital  to 
maintain  the  Divestiture  Assets  as  viable 
ongoing  businesses. 

F.  Defendant  shall  not,  except  as  i>art 
of  a  divestiture  approved  by  the  United 
States,  remove,  sell,  or  transfer  any  of 
the  Divestiture  Assets,  other  than  sales 
in  the  ordinary  course  of  business. 

G.  Unless  it  has  obtained  the  prior 
approval  of  the  United  States,  Etefendant 
shall  not  terminate  or  reduce  the  current 
employment,  salary,  or  benefit 
arrangements  for  any  personnel 
employed  by  Defendant  who  work  at,  or 
have  managerial  responsibility  for, 
electricity  generating  facilities,  except  in 
the  ordinary  course  of  business. 

H.  Defendant  shall  continue  all  efi'orts 
in  progress  to  obtain  or  maintain  all 
permits  necessary  for  operating  their 
electricity  generating  capacity. 

I.  Defendant  shall  take  no  action  that 
would  jeopardize  its  ability  to  divest  the 
Divestiture  Assets  as  viable,  ongoing 
businesses. 

J.  Defendant  shall  appoint  a  person  or 
persons  to  oversee  the  Divestiture 
Assets,  and  who  will  responsible  for 
Defendant's  compliance  with  Section  X 
of  this  Final  Judgment. 

K.  Prior  to  the  sale  of  Divestiture 
Assets,  Enova  shall  not  transfer  any  of 
the  Divestiture  Assets  to  any  affiliate  not 
regulated  as  a  public  utility  by  the 

cpua 

XI.  Compliance  Inspection 

Only  for  the  purposes  of  determining 
or  securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Plaintiff,  including  consultants  and 
other  persons  retained  by  the  United 
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States,  upon  written  xequest  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  and  on 
reasonable  notice  to  Defendant  made  to 
their  principal  offices,  shall  be 
permitted: 

1.  Access  during  office  hours  of 
Defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  Defendant,  who  may  have 
counsel  present,  relating  to  enforcement 
of  this  Final  Judgment:  and 

2.  Subject  to  the  reasonable 
convenience  of  Defendant  and  without 
restraint  or  interference  from  it,  to 
interview,  either  informally  or  on  the 
record,  its  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to 
Defendant's  principal  offices,  Defendant 
shall  submit  such  written  reports,  under 
oath  if  requested,  with  respect  to  any 
matter  contained  in  the  Final  Judgment. 

C.  No  information  or  dociunents 
obtained  by  the  means  provided  in 
Section  VIII  or  Section  XI  of  this  Final 
Judgment  shall  be  divulged  by  a 
representative  of  the  Plaintiff  to  any 
person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
Plaintiff  is  a  party,  including  grant  jury 
proceedings,  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  reqmred  by 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  Defendant 
to  Plaintiff,  Defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
Defendant  marks  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rules  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  calendar  days  notice  shall  be  given 
by  Plaintiff  to  Etefendant  prior  to 
divulging  such  material  in  any  legal 
proceeding,  other  than  a  grant  jury 
proceeding. 

Xn.  Retention  of  jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  hirlher 
orders  and  direction  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modihcation  of  any  of 


the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

xn.  Termination  and  Modification 

A.  This  Final  Judgment  will  expire  on 
the  tenth  anniversary  of  the  date  of  its 
entry  unless  the  Final  Judgment  is 
terminated  pursuant  to  Section  Xin(B): 
provided,  however,  the  Final  Judgment 
will  terminate  when  the  United  States 
notifies  Enova  and  the  Court  that  Enova 
has  provided  to  the  United  States 
documentation  sufficient  to  prove  (1) 
that  the  merger  between  Enova  and 
Pacific  identiHed  in  the  Complaint  has 
been  terminated:  or  (2)  that  an 
Independent  System  Operator  has 
assumed  control  of  Pacific's  gas 
pipelines  within  California  in  a  manner 
satisfactory  to  the  United  States.  The 
United  States  shall,  in  its  sole 
discretion,  determine  whether  the 
documentation  proffered  by  Enova  is 
sufficient. 

B.  After  five  years  from  the  date  it  is 
entered,  this  Final  Judgment  shall 
terminate  if  Defendant  demonstrates  to 
the  Court  that  (1)  it  no  longer  owns  any 
of  its  existing  nuclear  assets,  or  (2)  such 
assets  are  no  long  in  operation,  or  (3)  the 
output  of  those  nuclear  assets  is 
required  by  law  or  regulation  to  be  sold 
at  a  fixed  price. 

C.  Enova 's  obligation  to  divest  an 
asset  shall  terminate  if  any 
governmental  authority  permanently 
revokes  any  license  or  permit  necessary 
for  the  operation  of  such  asset,  properly 
exercises  power  or  eminent  domain 
with  respect  to  such  asset,  or  enters  into 
settlement  agreement  with  Enova 
regarding  he  disposition  of  such  asset  to 
a  third  party. 

D.  Modification  of  Section  V. 

1.  In  the  event  that  Defendant  divests 
all  of  its  existing  nuclear  generation 
assets,  the  total  ownership  capacity 
limit  in  Section  V(B)(1)  of  this  Final 
Judgment  will  increase  to  800  MW; 
however,  in  no  event  shaU  the  total 
ownership  capacity  limit  in  Section 
V(B)(1)  exceed  the  greater  of  500  MW  or 
10%  of  Defendant's  total  electricity 
retail  sales. 

2.  In  the  event  that  Defendant's  total 
retail  electricity  sales  at  any  point 
exceed  8.000  MW  capacity,  the  total 
capacity  ownership  limit  in  Section 
V(B)(1)  of  this  Final  Judgment  will  be 
increased  up  to  10%  of  such  retail 
electricity  sales. 

XJV.  Effect  of  Regulatory  Approvals 

The  approvals  by  the  United  States 
required  by  his  Final  Judgment  for  sale 
of  Divestiture  Assets  are  in  addition  to 
the  necessary  approvals  by  the  CPUC  or 


any  other  governmental  authorities  for 
the  sale  of  such  assets. 

XV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
pubUc  interest. 

Dated:    

United  States  District  Judge 
Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16  (bHh),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

The  United  States  filed  a  civil 
emtitrust  Complaint  on  March  9,  1998, 
alleging  that  the  proposed  merger  of 
Pacific  Enterprises  ("Pacific")  and 
Enova  Corporation  ("Enova")  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  §  18.  The  Complaint  alleges  that 
Pacific  is  a  California  gas  utility 
company  and  Enova  is  a  California 
electric  utility  company,  and  that  this 
transaction  would  give  the  combined 
company  ("PE/Enova")  both  the 
incentive  and  the  ability  to  lessen 
competition  in  the  market  for  electricity 
in  California.  In  particular,  this 
acquisition  would  give  PE/Enova  the 
incentive  and  abiUty  to  Umit  the  supply 
of  natural  gas  to  California  electric 
power  plants,  raising  their  costs  and  the 
price  California  consumers  pay  for 
electricity.  The  acquisition  is  thus  likely 
to  lessen  competition  substantially 
among  providers  of  electricity,  and  so 
violate  Section  7  of  the  Clayton  Act.  The 
prayer  for  relief  in  the  Complaint  seeks 
(1)  a  judgment  that  the  proposed 
acquisition  would  violate  Section  7  of 
the  Clayton  Act:  (2)  a  preliminary  and 
permanent  injunction  preventing 
consummation  of  the  proposed  merger; 
(3)  an  award  to  the  United  States  of  the 
costs  of  this  action:  and  (4)  such  other 
relief  as  is  proper. 

At  the  same  time  the  Complaint  was 
filed,  the  United  States  also  filed  a 
proposed  settlement  that  would  permit 
Pacific  Enova  to  merge,  but  requires  a 
divestitvire  that  would  preserve 
competition  in  the  market  for  electricity 
in  California.  This  settlement  consists  of 
a  Stipulation  and  Order  ("Stipulation") 
and  a  proposed  Final  Judgment  ("Final 
Judgment"). 

The  proposed  Final  Judgment  orders 
Enova  to  sell  all  of  its  rights,  titles,  and 
interests  in  Encina  and  South  Bay 
electricity  generation  faciUties  located  at 
Carlsbad  and  Chula  Vista,  CaUfomia 
(the  "Divestiture  Assets"),  to  a 
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purchaser  or  purchasers  acceptable  to 
the  United  States  in  its  sole  discretion.' 
Enova  must  submit  required 
applications  to  divest  the  assets  no  later 
than  ninety  days  after  entry  of  the  Final 
Judgment,  and  complete  the  divestiture 
as  soon  as  practicable  after  receipt  of  all 
necessary  government  approvals,  in 
accordance  with  the  procedures 
speciHed  in  the  proposed  Final 
Judgment.  The  Stipulation  and  Final 
Judgment  also  require  Enova  to  ensure 
that  until  the  divestiture  mandated  by 
the  Final  Judgment  has  been 
accomplished,  the  management  of  any 
electricity  generating  facilities  will  be 
kept  separate  and  apart  from  the 
management  of  Enova 's  other 
businesses. 

The  United  States  and  Enova  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
comphance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations  of  it. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  Enova,  Pacific,  and  the  Proposed 
Transaction 

Enova,  a  California  corporation 
headquartered  in  San  Diego,  California, 
owns  San  Diego  Gas  &  Electric  Co. 
("SDG&E"),  which  is  an  electric  utility 
that  serves  the  San  Diego  area.  Through 
SDG&E,  Enova  is  a  major  provider  of 
electricity  in  southern  California,  with 
approximately  $1.6  billion  in  annual 
electricity  sales.  It  sells  electricity 
generated  by  plants  that  use  coal,  gas, 
nuclear  power,  and  hydropower  for  fuel. 

Pacific,  through  its  wholly  owned 
subsidiary  Southern  California  Gas 
Company,  is  virtually  the  sole  provider 
of  natural  gas  transportation  services  to 
plants  in  southern  California  that  use 
natural  gas  to  produce  electricity  ("gas- 
fired  generators"  or  "gas-fired  plants"). 
Pacific  is  also  the  sole  provider  of 
natural  gas  storage  services  throughout 
all  of  California. 

Under  an  Agreement  and  Plan  of 
Merger  and  Reorganization  dated 
October  12,  1996,  Enova  and  Pacific  will 
each  become  wholly  owned  subsidiaries 
of  a  common  holding  company  parent 
as  soon  as  all  state  and  federal 


regulatory  approvals  have  been 
obtained. 

B.  Trade  and  Commerce 

The  Complaint  alleges  that  the  effect 
of  the  merger  of  Pacific  and  Enova 
would  be  to  lessen  competition 
substantially  in  the  provision  of 
electricity  in  California  during  high 
demand  periods. 

Cahfomia's  electricity  industry  is 
dominated  by  Enova  and  two  other 
regulated,  investor-owned  utilities. 
Electricity  services  are  also  provided  by 
California  public  power  providers  such 
as  municipalities,  water  districts, 
irrigation  districts  and  the  state  of 
Cahfomia.  As  -  result  of  a  legislatively 
mandated  restructuring,  the  California 
electric  power  market  will  experience 
significant  changes  in  1998.  As  of  March 
31, 1998.  most  electricity  generated  in 
California  is  bought  and  sold  through 
the  Cahfomia  Power  Exchange  ("the 
pool"),  a  central,  computerized  bidding 
system  that  matches  electricity  supply 
and  demand  during  every  half-hour 
period  during  the  day.  State  regulations 
require  regulated  utilities  to  buy  and 
sell  all  their  electricity  through  the  pool 
during  a  four-year  transition  period.^ 

Witli  the  pool,  all  sellers  of  electricity 
send  in  bids  for  every  half  hour  in 
which  they  want  to  sell  electricity. 
Similarly,  all  buyers  of  electricity  send 
in  bids  for  every  half  hour  in  which  they 
wish  to  buy.  The  pool  allocates  power 
until  all  demand  is  met.  The  price  per 
unit  of  electricity  for  any  given  half 
hour  is  determined  by  the  most 
expensive  unit  sold  that  half  hour  with 
all  sellers  receiving  that  price, 
regardless  of  their  costs  or  their  bids. 
Nuclear-powered  generators,  however, 
will  continue  to  receive  regulated  rates 
for  at  least  four  years  after  the  California 
pool  began  operation. 

Currently,  regulated  electric  utiUties 
sell  over  80%  of  all  retail  electricity  in 
Cahfomia.  Because  these  utilities  must 
buy  all  of  their  electricity  from  the  pool, 
the  pool  prices — the  price  the  utilities 
pay  for  the  electricity  they  distribute — 
will  directly  affect  the  price  most 
consumers  in  California  pay  for 
electricity. 

Electricity  sold  in  California  is 
generated  from  power  plants  using  one 
of  four  fuels — gas,  coal,  hydropower, 
and  nuclear — and  the  costs  of  generating 
electricity  from  these  plants  differ 
significantly.  Although  certain  gas-fired 
plants  are  more  efficient  than  others. 


'  The  Final  Judgmeni  provides  that  the  approvals 
by  the  United  States  required  by  this  Final 
Judgment  for  sale  of  these  assets  are  in  addition  to 
the  necessary  approvals  by  the  California  Public 
Utilities  Commission  ("CPUC")  or  any  other 
goveromental  authorities  fot  the  sale  of  such  assets. 


^  Under  these  state  regulations,  the  utility 
companies  continue  to  own  California's  electricity 
transmission  grid.  The  transmission  grid,  however, 
is  under  the  operational  control  of  an  Independent 
Systems  Operator  ("ISO"),  and  distribution 
continues  to  be  regulated  by  the  CPUC. 


gas-fired  plants  are  in  general  the  most 
costly  to  operate.  Because  they  cost  the 
most  to  operate,  the  gas-fired  plants  will 
bid  the  highest  prices  into  the  pool  and 
are  the  last  ones  to  be  turned  on  to  meet 
consumer  demand  for  electricity.  They 
operate  about  30%  to  50%  of  the  time, 
primarily  during  periods  of  high 
electricity  demand,  such  as  the  summer 
when  consumer  use  of  air  conditioning 
and  other  electric-powered  appliances 
increases  and  less  expensive 
hydroelectric  power  is  unavailable. 
During  these  periods,  the  gas-fired 
plants,  as  the  most  costly  to  operate  and 
thus  the  highest  bidders  into  the  pool, 
are  able  to  set  the  price  for  all  electricity 
sold  throu&h  the  pool. 

Gas-fired  power  plants  cannot  and  do 
not  switch  to  other  fuels  in  response  to 
price  increases  in  natural  gas 
transportation  or  storage  services,  and  in 
Cahfomia  Pacific  controls  almost  all 
gas-fired  generators'  access  to  gas 
supply  because  the  state  of  California 
has  granted  Pacific  a  monopoly  on 
transportation  of  natural  gas  within 
southern  Cahfomia.  Consequently,  96% 
of  gas-fired  generators  in  southem 
Califomia  buy  gas  transportatifSn 
services  from  it.  Pacific  also  has  a 
monopoly  on  all  natural  gas  storage 
services  throughout  Califomia. 
Although  regulated  by  the  Califomia 
Public  Utihties  Commission  ("CPUC"), 
Pacific  has  the  ability  to  restrict  the 
availability  of  gas  transportation  and 
storage  to  consumers,  including  gas- 
fired  generators,  by  limiting  their  supply 
or  cutting  them  off  entirely.  Limiting  or 
cutting  off  gas  supply  raises  the  price 
gas-fired  plants  pay  for  delivered 
natural  gas  and  in  turn  raises  the  cost  of 
the  electricity  they  produce. 

C.  The  Relevant  Market 

The  Complaint  alleges  that  the 
provision  of  electricity  in  Califomia 
during  high  demand  periods  constitutes 
a  relevant  market  for  antitrust 
purposes — that  is,  in  the  language  of  the 
Clayton  Act.  it  is  a  "fine  of  commerce" 
and  is  in  a  "section  of  the  coimtry." 

Consumers  of  electricity  in  Califomia 
caimot  and  do  not  switch  to  other 
products  in  response  to  an  increase  in 
the  price  of  electricity.  Thus,  a  small  but 
significant  and  nontransitory  increase  in 
prices  for  electricity  would  not  cause  a 
significant  number  of  electricity 
consumers  to  substitute  other  energy 
sources  for  electricity,  and  electricity  is 
a  relevant  product  for  antitrust 
purposes. 

During  periods  of  high  demand, 
Califomia  consumers  can  only  obtain 
electricity  from  local  power  plants. 
There  is  very  limited  electricity 
transmission  capacity  into  Califomia, 
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with  only  two  major  transmission  lines 
leading  into  the  state,  one  from  the 
hydroelectric  and  coal-rich 
northwestern  United  States,  and  one 
from  several  coal  and  nuclear  plants  in 
Arizona.  During  peak  hours,  the  two 
major  transmission  hnes  are  filled  to 
capacity,  and  generation  located  within 
the  state  must  supply  the  remaining 
electricity  required  by  California 
consumers.  Thus,  in  periods  of  high 
demand,  consumers  are  unable  to  turn 
sources  of  electricity  generated  outside 
of  California,  and  California  is  therefore 
a  relevant  geographic  market  for 
antitrust  purposes. 

D.  Anticompetitive  Consequences  of  the 
Acquisition 

The  Complaint  alleges  that,  if  the 
proposed  transaction  would  have  the 
following  effects,  among  others,  unless 
it  is  restrained: 

1.  Competition  in  the  market  for 
electricity  in  California  during  high 
demand  periods  may  be  substantially 
lessened;  and 

2.  Prices  for  electricity  to  consumers 
in  California  during  high  demand 
periods  are  likely  to  increase. 

By  virtue  of  its  monopoly  over  natural 
gas  transportation  and  storage.  Pacific 
currently  has  the  ability  to  increase  the 
price  of  electricity,  when  during  high 
demand  periods,  electricity  from 
California  gas-fired  generators  is  needed 
to  supplement  less  costly  electricity. 
Pacific  can  restrict  gas-fired  generators' 
access  to  gas,  which  has  the  effect  of 
raising  the  cost  of  gas-fired  generators  in 
general.  Alternatively,  Pacific  can  cut 
off  or  impede  the  more  efficient  gas 
generators'  access  to  gas,  leaving  higher- 
cost  generators  to  meet  consumer 
demand  for  electricity.  In  either  case. 
Pacific  is  able  to  increase  the  cost  of 
electricity  from  gas-fired  plants,  thereby 
increasing  the  prices  they  bid  into  the 
pool  and  ultimately  the  price  of 
electricity  sold  through  the  pool.  But 
Pacific  currently  owns  no  electricity 
generation  plants  that  would  benefit 
from  an  increase  in  the  pool  price  for 
electricity. 

Enova,  on  the  other  hand,  controls 
over  2600  MW  of  electricity,  some  of 
which  comes  from  lower  cost  plants  that 
nm  most  of  the  time,  and  as  a 
consequence,  would  benefit  from  an 
increase  of  the  price  of  electricity  sold 
through  the  pool.  However,  Enova 
currently  has  no  abiUty  to  increase  the 
price  of  electricity  by  raising  the  costs 
of  competing  electric  utilities  because  it 
does  not  control  any  input,  such  as  gas. 

Once  Pacific's  control  of  gas  is 
combined  with  Enova's  low-cost 
electricity  generation  facilities,  the 
merged  firm,  PE/Enova,  would  have  the 


ability  to  raise  electricity  prices  by 
limiting  gas  supply  to  competing  gas- 
fired  generators,  as  well  as  the  incentive 
to  do  so.  PE/Enova's  ownership  of 
lower-cost  generation  would  enable  it  to 
profit  substantially  from  any  increase  in 
the  price  of  electricity  sold  through  the 
pool,  and  these  profits  would  more  than 
offset  any  losses  from  reducing  its  gas 
transportation  and  storage  sales  to 
competing  gas-fired  plants.  The  merged 
firm.  PE/Enova,  would  thus  have  the 
incentive  and  ability  to  lessen 
competition  in  the  market  for  electricity 
in  CaUfomia.  As  a  result,  consumers 
would  likely  pay  higher  prices  for 
electricity. 

E.  Entry 

Successful  entry  or  expansion  in 
either  the  market  for  electricity 
generation  or  the  market  for  intrastate 
natural  gas  transportation  and  storage  in 
California  would  not  be  timely,  likely, 
or  sufficient  to  prevent  any  harm  to 
competition.  Entry  or  expansion  would 
be  difficult,  time  consiuning.  and  costly, 
as  well  as  extremely  unlikely.  Entry  into 
electricity  generation  could  counteract  a 
post-merger  price  increase  only  if  the 
entrants  provided  significant  generation 
capacity  and  were  not  dependent  on 
natural  gas  to  generate  electricity.  Entry 
by  building  new  hydro- powered,  coal- 
fired,  or  nuclear-powered  generators  is 
highly  unlikely,  however.  Each  of  these 
face  substantial  safety,  environmental, 
and  other  regulatory  barriers  that  would 
make  entry  costly,  time  consuming,  and 
uncertain.  Similarly,  entry  by  building 
new  lines  to  transmit  electricity  from 
outside  California  requires  myriad 
environmental,  safety,  and  zoning 
approvals,  which  would  be  difficult, 
costly,  an  time  consuming  to  obtain. 
Finally,  CaUfomia's  present  regulatory 
scheme  makes  it  economically 
impossible  for  alternative  suppliers  of 
natural  gas  transportation  to  enter  the 
California  market.  California's  pipeline 
certification  process  discourages  entry 
by  intrastate  firms,  while  its  restrictions 
on  access  to  intrastate  gas  transportation 
markets  discourages  entry  by  interstate 
pipelines.* 

m.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  the  competition  that  would 
have  been  lost  in  California's  emerging 
competitive  market  for  electricity  had 
the  PE/Enova  merger  gone  forward  as 
originally  structured.  Within  eighteen 


months  after  filing  the  proposed  Final 
Judgment,  Defendant  must  sell  all  of 
Enova's  rights,  titles,  and  interests  in  the 
Divestiture  Assets.  The  assets  and 
interests  will  be  sold  to  a  purchaser  or 
purchasers  acceptable  to  the  United 
States  in  its  sole  discretion.  In  addition, 
the  Final  Judgment  limits  the  ability  of 
the  merged  company  to  reacquire  or 
control  any  similar  assets,  or  to  enter 
into  contracts  to  manage  generating 
plants  in  California. 

A.  Divestiture 

The  Final  Judgment  requires 
Defendant  to  sell  all  generation  assets 
that  would  likely  give  PE/Enova  the 
incentive  to  raise  electricity  prices.*  To 
that  end,  the  Final  Judgment  requires 
Defendant  to  divest  all  of  its  low-cost 
gas  generators — 1644  MW  of  generation 
assets  in  total.  In  particular.  Defendant 
is  required  to  divest  South  Bay  plant 
(951  MW)  in  Chula  Vista,  California, 
and  the  Encina  plant  (693  MW)  in 
Carlsbad,  California.  Because  these 
generators  operate  in  almost  all  hours  of 
the  year  and  are  relatively  low-cost,  if 
PE/Enova  were  to  own  them,  it  could 
earn  substantial  profits  (revenues 
exceeding  its  costs)  by  restricting  the 
supply  of  natural  gas  which,  as 
explained  above,  would  increase  the 
overall  price  for  electricity  in  the  pool 
and  thus  the  price  PE/Enova  would 
receive  for  electricity. 

Under  the  Final  Judgment,  Enova  is 
required  to  use  its  best  efforts  to  sell  the 
Divestiture  Assets  under  auction 
procedures  approved  by  the  CPUC. 
Enova  has  already  requested  that  the 
CPUC  begin  an  auction  of  all  of  the 
Divestiture  Assets.'  Under  the  Final 
Judgment,  bid  proposals  will  be 
submitted  to  the  United  States  for 
review  to  determine  whether  the 
divestiture  to  that  bidder  would  be 
acceptable. 

Defendant  will  have  eighteen  months 
after  entry  of  the  Final  Judgment  to 
auction  the  Divestiture  Assets.*  The 
United  States  may  extend  this  eighteen- 
month  period,  and  both  parties  may 
jointly  agree  to  extend  the  auction 


'  Entry  into  gas  storage  require*  access  to 
appropriate  geblogic  formations,  such  as  drained 
aquifers  and  abandoned  gas  Gelds  and  sale  mines 
of  a  particular  size  and  porosity,  which,  in 
California,  are  all  owned  by  Pacific 


*  The  relief  in  the  proposed  Final  Judgment  is 
intended  to  remedy  only  those  anticompetitive 
effects  stemming  from  the  PE/Enova  merge.  Nothing 
in  the  Proposed  Final  Judgment  is  intended  to  limit 
the  United  States'  ability  to  investigate  or  to  bring 
actions,  where  appropriate,  challenging  other  past 
or  future  activities  of  Pacific  or  Enova. 

'The  CPUC  proceeding  contemplates  IB  months 
for  completion  of  the  divestitures.  See  Application 
of  San  Diego  Gas  Br  Electric  Company  (U  902-E)  for 
Authority  to  Sell  Electrical  Generation  Facilities 
and  Power  Contracts  before  the  CPUC  (Dec.  19. 
1997). 

*The  divestiture  period,  which  is  longer  than  the 
usual  period  permitted  by  the  Division,  avoids  . 
unnecessary  conflict  with  the  ongoing  state 
regulatory  process  for  divestiture. 
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period  further.  If  any  part  of  the 
Divestiture  Assets  are  not  sold  within 
the  eighteen  months  or  any  extension, 
Defendant  must  withdraw  those  assets 
from  the  CaHfomia  auction  process  and 
allow  them  to  be  sold  by  a  trustee, 
under  specific  procedures  designed  to 
ensure  expeditious  sales. 

Enova  is  not  required  to  divest  certain 
generation  assets  that  are  not  likely  to 
provide  an  incentive  to  raise  pool 
prices.  These  are  combustion  turbine 
assets  ("CTAs").  nuclear  assets, 
cogeneration  assets  presently  under 
contract  ("Cogeneration  Assets"),  and  a 
long-term  contract  with  Public  Service 
Company  of  New  Mexico  ("New  Mexico 
Contract").^ 

1.  CTAs— The  CTAs  are  seventeen 
generators  scattered  throughout 
CaUfomia,  none  of  which  exceed  20 
MW  capacity.  They  are  fueled  primarily 
by  natural  gas,  and  in  some  cases  by 
diesel  fuel.  They  are  very  expensive  to 
run  and  were  built  to  be  used  only  at 
times  of  the  very  highest  peak  demand. 
Owning  CTAs  gives  PE/Enova  little,  if 
any,  incentive  to  raise  electricity 
prices — even  with  increased  electricity 
prices,  PE/Enova  carmot  count  either  on 
seUing  the  electricity  from  these 
generators  or  obtaining  a  price  that 
significantly  exceed  their  costs.  Further, 
air  pollution  restrictions  may  prevent 
operation  of  certain  CTAs  during  peak 
summer  hours. 

2.  Nuclear — Enova  holds  a  20%  (or 
430  MW)  non-operating  interest  in  the 
San  Onofre  Nuclear  Generating  Station 
("SONGS")  and  its  output.  PE/Enova, 
however,  will  not  receive  the  pool  price 
for  SONGS  electricity  for  at  least  the 
next  four  years,  because  nuclear  plants 
will  remain  price  regulated.  If  nuclear 
power  prices  become  deregulated  after 
2001,  the  Final  Judgment  provides  that 

(1)  SONGS  capacity  will  count  towards 
calculation  of  Defendant's  reacquisition 
cap  (see  discussion  of  cap,  infra);  and 

(2)  the  Final  Judgment  will  remain  in 
effect  for  ten  years  instead  of  five. 

3.  Congeneration  Assets — The 
cogeneration  assets  comprise  nine 
contracts  of  no  more  than  50  MW  each, 
for  a  total  of  207  MW.  Their  output  is 
more  costly  than  most  of  the  electricity 
produced  in  California  and  will  be  sold 
at  a  regulated  rate.  Retention  of  these 
assets,  therefore,  does  not  provide  PE/ 


Enova  with  the  incentive  to  increase  the 
pool  price  for  electricity. 

4.  The  New  Mexico  Contract — This 
contract  provides  Enova  with  100  MW. 
Given  the  other  divestitures,  the  small 
amount  of  capacity  involved,  and  the 
fact  that  the  contract  expires  in  less  than 
three  years,  it  provides  little  incentive  to 
raise  the  pool  price. 

B.  Limitations  on  Acquisition 

1.  Reacquistion.  The  Final  Judgment 
limits  Enova's  ability  to  reacquire  the 
same  kind  of  assets  that  it  has  been 
ordered  to  divest:  existing,  low-cost 
assets  inside  California.  These  assets  are 
referred  to  in  the  Final  Judgment  as 
"California  Generation  FaciUties.*  At 
any  time  during  the  Final  Judgment,  if 
Defendant  owns  or  controls  more  than 
500  MW  (total)  of  CaUfomia  Generating 
Facilities,*  then  it  cannot  acquire  or 
gain  control  of  additional  California 
Generation  Facilities  without  prior 
approval  of  the  United  States. '°  Because 
the  Divestiture  Assets  count  towards 
calculation  of  the  500  MW  acquisition 
cap,  Enova  cannot  acquire  or  gain 
control  of  any  more  California 
Generation  Facilities  without  prior 
approval  by  the  United  States  until 
Enova  substantially  completes  the 
divestiture. 

Prior  approval  of  subsequent 
acquisitions  ensures  that  PR/Enova  does 
not  circumvent  the  divestiture  ordered 
by  the  Final  Judgment  by  acquiring  or 
controlling  generating  facilities  that  give 
it  the  same  incentive  to  raise  the  pool 
price  for  electricity  as  the  Divestiture 
Assets  did.  Because  of  the  California 
electricity  market  restructuring  (which 
includes  CPUS  orders  requiring  major 
divestiture  from  regulated  utilities), 
imusual  and  significant  amounts  of 
generating  capacity  v^rill  be  readily 
available  for  purchase,  lease,  or 


'Although  the  Final  ludgment  does  not  place  any 
additional  obligation  on  the  Defendant  to  sell  any 
assets  beyond  South  Bay  and  Enicina.  the 
Defendant  has  applied  to  the  CPUC  to  sell  all  its 
generation  assets,  including  the  nuclear  assets,  the 
CTAs,  and  the  Cogeneration  Assets,  in  the  CPUC 
auction.  See  Application  of  San  Diego  Gas  6- 
Electric  Company  (U  902-E)  for  Authority  to  Sell 
Electrical  Generation  Facilities  and  Power  Contracts 
before  the  CPUC  (Dec.  19.  1997). 


'The  Final  ludgment  speciRcally  defines 
"California  Generation  Facilities"  to  mean  "(1) 
electricity  generation  facilities  in  California  in 
existence  on  January  1,  1998,  excluding  such 
facilities  that  are  rebuilt,  repowered,  or  activated 
out  of  dormancy  after  January  1,  1998,  as  long  as 
such  rebuilding,  repowering,  or  activation  out  of 
dormancy  project,  if  done  by  Defendant,  begins 
within  one  year  of  purchase:  and  (2)  any  contract 
for  operation  and  sale  of  output  from  generating 
assets  of  the  Los  Angeles  Department  of  Water  and 
Power." 

"  A  contract  v>rith  Portland  Gas  &  Electric  for  75 
MW,  along  with  the  same  amount  of  firm 
transmission  capacity,  is  included  in  the  500  KfW 
cap,  because  it  is  a  source  of  low-cost  generation 
that  can  be  sold  in  the  pool.  The  Final  Judgment 
allows  Defendant  to  keep  the  contract,  which 
expires  Dec.  31,  2013.  but  reduces  the  cap  by  75 
MW  until  the  contract  is  divested. 

'"The  Final  Judgment  defmes  "acquire"  to 
include  "obtaining  any  interest  in  any  electricity 
generating  bcilities  or  capacity,"  and  defines 
"control"  to  mean  "have  the  ability  to  set  the  level 
of  output  of  an  electricity  generation  facility." 


contractual  control  for  the  next  few 
years. 

2.  The  Acquisition  Cap.  The  Final 
Judgment  allows  the  merged  company 
to  own  or  control  500  MW  of  existing 
California  Generation  Facilities.  As  a 
CaUfomia  retail  distributor,  PE/Enova 
may  operate  more  effectively  if  it  owns 
or  controls  some  local  capacity.  This 
500  MW  capacity  provides  PE/Enova  a 
source  of  back-up  electricity  for  its  1600 
MW  retail  sales  in  case  of  problems  with 
electricity  supply  bought  on  the  open 
market.  At  the  same  time,  it  does  not 
provide  PE/Enova  with  sufficient 
wholesale  electricity  sales  to  give  it  the 
incentive  to  raise  the  pool  price  for 
electricity  by  reducing  its  gas  sales. 

3.  Limitation  Applicable  Only  to 
Existing  California  Assets.  The  Final 
Judgment  does  not  impose  the  prior 
approval  requirement  on  Enova's 
acquisition  of  assets  outside  of 
California.  As  noted  above.  Pacific  has 
the  ability  to  raise  the  price  of  electricity 
during  high  demand  periods  because 
significant  transmission  constraints 
limit  electricity  imports  from  outside  of 
the  state.  These  import  constraints  mean 
that  PE/Enova  cannot  count  on  the  sale 
in  the  California  pool  of  electricity  from 
assets  outside  California,  and  thus 
acquisition  of  such  assets  would  not 
give  it  the  incentive  to  raise  the  pool 
price. 

In  addition,  the  Final  Judgment  does 
not  prevent  PE/Enova  from  building 
new  capacity  in  California,  or  from 
acquiring  capacity  built  in  California 
after  January  1, 1998.  New  capacity  wrill 
only  be  built  in  CaUfomia  if  the  output 
is  inexpensive  enough  to  be  sold  in 
many  hours.  By  increasing  the  amount 
of  less  expensive  power  available  to 
meet  demand,  new,  low-cost  capacity 
will  reduce  the  number  of  hours  in 
which  the  most  costly  gas-fired  capacity 
is  needed.  This  in  tum  will  limit  PE/ 
Enova's  ability  to  raise  the  pool  price 
since  it  is  more  costly  and  difficult  for 
PE/Enova  to  restrict  gas  to  more 
numerous  low-cost  plants.  For  the  same 
reasons,  the  Final  Judgment  allows  the 
merged  company  to  acquire  or  gain 
control  of  plants  that  are  rebuilt, 
repowered,  or  activated  out  of  dormancy 
after  January  1, 1998.  Output  from  such 
plants  is  the  equivalent  of  output  from 
new-build  capacity. 

Finally,  Enova  may  own,  operate,  and 
control  any  cogeneration  or  renewable 
resources  and  may  enter  into  tolling 
agreements  and  reverse  tolling 
agreements,*^  so  long  as  it  does  not 


' '  Tolling  agreements  allow  one  company  to 
produce  electricity  with  its  own  gas  at  another 
company's  generator  for  a  set  fee.  Reverse  tolling 
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control  the  plan's  output  level.  None  of 
these  arrangements  or  facilities  will 
provide  PE/Enova  significant  additional 
ability  or  incentive  to  raise  the  price  for 
electricity  by  reducing  its  gas  sales. 

C.  Limitations  on  Management 
Contracts 

The  Final  Judgment  provides  a  check 
on  Enova's  ability  to  acquire  control  of 
California  Public  Power  Provider 
( "CPPP")  owned  assets  through 
management  contracts.'^  With  the 
exception  of  Los  Angeles  Department  of 
Water  and  Power's  ("LADWP") 
facilities,  the  generation  facilities  owned 
by  CPPPs  are  primarily  small,  gas-  and 
oil-fired  or  hydroelectric  plants. 
Management  contracts  enable  CPPPs  to 
hire  experts  in  generation  management 
to  run  their  plants  for  them.  The  current 
investor-owned  utilities,  including 
Enova,  plan  to  compete  for  these 
contracts.  Under  these  contracts,  the 
manager  may  obtain  control  of  the 
generation  facilities  and  all  or  most  of 
the  profits  which,  if  PE/Enova  were  the 
manager,  could  give  it  the  incentive  to 
raise  electric  prices. 

The  Final  Judgment  directs  that 
Defendant  shall  provide  notice  to  the 
United  States  of  any  management 
contract  that  Defendant  enters,  unless 
such  management  contract  is  reportable 
under  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act.  The  notice  provision 
balances  the  efficiencies  of  competition 
for  CPPP  management  contracts  with 
the  possible  anticompetitive  effect  from 
Defendant  controlling  CPPP  assets.  It 
enables  the  United  States  to  monitor 
Defendant's  level  of  capacity  control 
without  removing  it  as  a  viable 
competitor  for  these  contracts. 

If  PE/Enova  were  to  enter  into  a 
management  contract  with  LADWP, 
however,  it  would  be  required  to  obtain 
prior  approval  from  the  United  States. 


agraatnenu  allow  a  gaa  lupptiM'  toitop  providing 
Htonl  gas  to  a  generator  at  the  supplier's 
diacration.  The  Final  ludgment  provides  that 
Oefendant  may  enter  into  tolling  and  reverse  tolling 
agreements  with  any  electricity  generation  bcilities 
in  California,  provided  Defendant  does  not  control 
such  facilities:  provided  further,  that  all  such 
tolling  and  reverse  tolling  agreements  include  the 
following  provision:  "In  accordance  with  the  Final 
fudgment  in  Vnitad  States  v  Enova  Corporation. 
entered  oo  Idatel.  Enova'*  successors  and  their 
affiliates  shall  not  have  any  ability  to  set  the  level 
of  output  of  this  electricity  generation  facility." 

"The  Final  Judgment  defmes  a  specific  type  of 
manag«Dant  services  contract — a  "California  Public 
Power  Generation  Management  Services 
Contract" — to  mean  "a  bona  fide  contract  for 
managing  the  operation  and  sale  of  output  from 
Califonlia  Generation  Facilities  owned  by  a 
municipality,  an  irrigation  district,  other  California 
state  authority,  or  their  agents  on  January  1,  1996: 
provided,  however,  that  a  contract  for  managing  the 
operation  and  sale  of  output  from  generation  assets 
of  LADWP  shall  not  be  deemed  a  California  Public 
Power  Generation  Management  Services  Contract." 


LADWP  controls  3700  MW  of  capacity 
in  or  directly  linked  to  California.  A 
large  part  of  this  capacity  is  low  cost. 
Absent  the  prior  approval  requirement, 
the  merged  company  could  regain  in 
one  transaction  even  more  incentive  to 
raise  the  pool  price  than  it  had  before 
auctioning  the  Divestitvu*  Assets.  The 
probable  competitive  harm  threatened 
by  Defendant's  sudden  reacquisition  of 
all  or  a  substantial  part  of  LADWP 's 
3700  MW  of  generation  via  management 
contacts  more  than  offsets  possible 
efficiencies  gained  by  Enova  bidding  on 
a  LADWP  management  contracts. 

D.  Termination  or  Modification  of  the 
Final  Judgment 

The  Final  Judgment — and  its  prior 
approval  and  notice  obligations — 
remain  in  effect  until  the  tenth 
anniversary  of  the  date  of  its  entry 
unless  the  Final  Judgment  is  terminated 
earlier  under  specific  conditions.  The 
Final  Judgment  also  provides  that  the 
reacquisition  limitations  v^ll  be 
modified  under  certain  conditions. 

1.  Termination  of  the  Final  Judgment 
The  Final  Judgment  provides  that  it 
shall  terminate  at  any  time  if  the  United 
States  determines  that  the  merger 
between  Enova  and  Pacific  identified  in 
the  Complaint  has  been  terminated.  It 
will  also  terminate  if  the  United  States 
determines  that  an  Independent  System 
Operator  ("ISO")  has  assumed  control  of 
Pacific's  gas  pipelines  within  California. 
In  that  event,  PE/Enova  will  lose  the 
ability  to  control  access  to  gas 
transportation  and  storage.  Without 
these  tools,  the  merged  company  will 
not  be  able  to  raise  the  price  for 
electricity  sold  through  the  pool  by 
reducing  its  gas  sales,  and  the  basis  for 
the  Final  Judgment  would  be  removed. 

In  addition,  the  decree  will  terminate 
after  five  years  under  certain  conditions. 
As  noted  above,  the  decree  imposes 
continuing  prior  approval  and  notice 
obligations  to  ensure  that  PE/Enova 
does  not  simply  reacquire  assets  similar 
to  those  it  has  divested,  which  it  could 
readily  do  during  the  restructuring  of 
California's  electricity  market. ''  Most  of 
the  changes  in  ownership  in  electric 
generation  and  control  should  occur  in 
the  next  five  years.  Hence  termination  of 
the  decree  at  the  end  of  five  years  would 
be  reasonable. 

There  would  be  a  cause  for  concern, 
however,  if  PE/Enova  could  sell  SONGS 
capacity  at  the  unregulated  pool  price — 
it  would  be  in  essence  be  acquiring  430 
MW  of  output  without  opportunity  for 


'>  As  discussed  above  in  Section  111(B)(1). 
significant  amounts  of  generating  capacity  will  be 
available  for  purchase,  lease,  or  contractual  control 
during  the  next  few  years. 


the  government  to  challenge.  For  this 
reason,  the  decree  will  terminate  in  five 
years  only  if  (1)  Enova  no  longer  owns 
any  of  its  existing  nuclear  assets;  (2)  its 
nuclear  assets  are  no  longer  in 
operation;  or  (3)  the  output  of  those 
nuclear  assets  is  required  by  law  or 
regulation  to  be  sold  at  a  fixed  price. 

Finally,  the  Final  Judgment  will 
partially  terminate  as  to  any  Divestiture 
Asset  if  any  governmental  authority 
permanently  revokes  any  license  or 
permit  necessary  for  the  operation  of 
such  asset,  properly  exercises  power  or 
eminent  domain  with  respect  to  such 
asset,  or  enters  into  a  settlement 
agreement  with  Enova  regarding  the 
disposition  of  such  asset  to  a  third 
party. 

2.  Modification  of  Reacquisition 
Limits.  The  Final  Judgment  provides 
that  the  500  MW  ownership  cap  may 
increase  under  two  conditions:  (1)  If 
Enova  divests  all  of  its  existing  nuclear 
generation  assets,  the  acquisition  cap 
will  increase  to  800  MW;  and  (2)  if 
defendant's  total  retail  electricity  sales 
at  any  point  exceed  8,000  MW  the 
ownership  cap  will  be  increased  up  to 
10%  of  such  retail  electricity  sales.  The 
first  condition  allows  an  adjustment  of 
the  ownership  cap  in  the  event  the 
SONGS  is  sold  to  replace  a  portion  of 
the  SONGS  generation.  (The  500  MW 
cap  is  a  cap  on  acquisitions  in  addition 
to  holding  SONGS.)  The  second 
condition  provides  for  the  possibility 
that  SONGS  is  not  sold  but  that  Enova's 
retail  sales  exceed  8,000  MW,  and  it 
allows  defendant  sufficient  local 
generation  to  back  up  its  expended 
retail  sales. 

E.  Trustee  Provisions 

Until  the  ordered  divestiture  takes 
place,  Enova  must  take  all  reasonable 
steps  necessary  to  accomplish  the 
divestiture,  and  cooperate  with  any 
prospective  purchaser.  If  defendant  does 
not  accompUsh  the  ordered  divestiture 
within  the  specified  time  period,  the 
proposed  Final  Judgment  provides  for 
procedures  by  which  the  Court  shall 
appoint  a  trustee  to  complete  the 
divestiture.  In  that  case.  Defendant  must 
cooperate  fully  with  the  trustee. 

Ii  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  Eiefendant 
will  pay  all  costs  and  expenses  of  the 
trustee.  The  trustee's  compensation  will 
be  structured  so  as  to  provide  an 
incentive  for  the  trustee  to  obtain  the 
highest  price  for  the  assets  to  be 
divested,  and  to  accomplish  the 
divestiture  as  quickly  as  possible.  After 
the  effective  date  of  his  or  her 
appointment,  the  trustee  shall  serve 
imder  such  other  conditions  as  the 
Court  may  prescribe.  After  his  or  her 
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appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  tnistee's  efforts  to  accomplish  the 
divestiture.  At  the  end  of  six  months,  if 
the  divestiture  has  not  been 
accomplished,  the  trustee  shall  file 
promptly  with  the  Court  a  report  that 
sets  forth  (1)  the  trustee's  efforts  to 
accomplish  the  divestiture,  (2)  the 
reasons,  in  the  trustee's  judgment,  why 
the  divestiture  has  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations.  The  trustee's  report 
will  be  furnished  to  the  parties  and  shall 
be  filed  in  the  public  docket,  except  to 
the  extent  the  report  contains 
information  the  trustee  deems 
confidential.  The  parties  each  will  have 
the  right  to  make  additional 
recommendations  to  the  Court.  The 
Court  shall  enter  such  orders  as  it  deems 
appropriate  to  accomplish  the  purposes 
of  this  Final  Judgment. 

F.  Provisions  for  Separate  Management 

The  Stipulation  and  Final  Judgment 
require  Enova  to  ensure  that,  until  the 
divestiture  mandated  by  the  Final 
Judgment  has  been  accomplished,  the 
management  of  any  electricity 
generating  facilities  shall  be  kept 
separate  and  apart  from  the  management 
of  defendant's  other  businesses,  and 
will  not  be  influenced  by  defendant. 
Enova  must  appoint  a  person  or  persons 
to  oversee  the  Divestiture  Assets  and  to 
be  responsible  for  it's  compliance  with 
these  provisions. 

rv.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  judgment  has  no  prima 
fades  effect  in  any  subsequent  private 
lawsuit  that  may  be  brou^t  against 
Enova. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendant 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 


The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  pubHc  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  days  of  the 
date  of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  United  States, 
which  remains  fi-ee  to  withdraw  its 
consent  to  the  proposed  Final  Judgment 
at  any  time  prior  to  entry.  The 
comments  and  the  responses  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Roger  W.  Fones,  Chief, 
Transportation.  Energy,  &  Agriculture 
Section,  Antitrust  Division,  United 
States  Department  of  Justice.  325 
Seventh  Street,  N.W.,  Suite  500, 
Washington.  EX:  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  Defendant.  The 
United  States  is  satisfied,  however,  that 
the  divestiture  of  the  assets  and  other 
relief  contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  market  for  electricity 
in  California  that  otherwise  would  be 
affected  adversely  by  the  acquisition. 
Thus,  the  proposed  Final  Judgment 
would  achieve  the  relief  the  government 
would  have  obtained  through  litigation, 
but  avoids  the  time,  expense,  and 
uncertainty  of  a  full  trial  on  the  merits 
of  the  government's  Complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 


making  that  determination  the  Court 
may  consider. 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  of  enforcement  and 
modifications,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment: 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  puolic  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any.  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  §  16(e).  As  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  has  held,  this  statute 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  the 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  Final  Judgment 
is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  Final  Judgment  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft.  56  F.3d  1448, 
1461-62  (D.C.  Qr.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."^*  Rather, 
absent  a  shoring  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
•  •   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  response  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairyman.  Inc.,  1977-1  Trade  Cas.  \ 
61,508,  at  71,980  (W.D.  Mo.  1977). 
Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc..  858  F.2d  456.  462 
(9th  Cir.  1988),  quoting  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 


'M 19  Cong.  Rec.  24598  (1973),  See  also  United 
States  V.  Gillette  Co..  406  F.  Supp.  713.  715  (D. 
Mass.  1975).  A  "public  interest"  determination  can 
be  made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  Tiled 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  see  15 
U.S.C.  S  16(f).  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463.  93rd 
Cong.  2d  Sess.  S-9.  reprinted  in  (1974)  U.S.  Code 
Cong,  k  Ad.  News  6535.  6538. 
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Cir.)  cert  denied.  454  U.S.  1083  (1981); 
see  also  Microsoft.  56  F.3d  at  1460-62. 
Precedent  requires  that 

the  balancing  of  completing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest. "  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree. 

United  States  v.  Bechtel.  648  F.2d  at  666 
(citations  omitted)  (emphasis  added. *' 

The  proprosed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetition  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liabihty.  "(A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  the  public 
interest.' "  United  States  v.  American 
Tel.  6-  Tel.  Co.,  552  F.  Supp.  131.  150 
(D.D.C.  1982)  (citations  omitted) 
(quoting  United  States  v.  Gillette  Co., 
406  F.  Supp  713,  716  (D.  Mass.  1975)). 
aff'd  sub  nom.  Maryland  v.  United 
States.  460  U.S.  lOQl  (1983),  United 
States  V.  Alcan  Aluminum.  Ltd.,  605  F. 
Supp.  619,  622  (W.D.  Ky.  1985). 

Vni.  Determinative  Documents 

There  are  no  determinative  materials 
of  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formatting  the 
proposed  Final  Judgment. 

Dated:  June  8, 1998. 

Respectfully  submitted. 
Jade  Alice  Eaton* 
Andrew  K.  Rosa 
Trial  Attorneys. 

U.S.  Department  of  Justice,  Antitrust  Division. 
Transportation.  Energy  S-  Agriculture  Section, 
325  Seventh  Street.  N.  W..  Suite  500. 
Washington.  DC  20004,  (202)  307S316. . 
•Counsel  of  Record. 


"  See  United  States  v.  BNS.  Inc.  858  F.2d  at  463: 
United  States  v.  National  Broadcasting  Co.,  449  F. 
Supp.  1127.  1143  (CD.  Cal.  1978);  United  States  v. 
Gillette  Co..  406  F.  Supp.  at  716.  See  also  United 
States  V.  American  Cyanamid  Co..  719  F.2d  558. 
565  (2d  Cir.  1983). 


Certificate  of  Service 

I  hereby  certify  that  I  have  caused  a 
copy  of  the  foregoing  Competitive 
Impact  Statement  to  be  served  on 
counsel  for  defendant  in  this  manner  in 
the  manner  set  forth  below: 

By  first  class  mail,  postage  prepaid: 
Steven  C  Sunshine, 
Shearman  6r  Steriing.  801  Pennsylvania 
Avenue.  N.  W.,  Washington.  DC 20004. 
Jade  Alice  Eaton, 

Antitrust  Division.  U.S.  Department  of  Justice, 
325  Seventh  Street,  N.  W..  Suite  500, 
Washington.  DC  20530.  (202)  307-6456.  (202) 
616-2441(Fax). 

(FR  Doc.  98-16218  Filed  6-17-98;  8:45  ami 
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DEPARTMErrr  OF  JUSTICE 
Antitrust  Division 

[CIvM  No.  96-20311 

Proposed  Modified  Final  Judgment 
and  IMemorandum  In  Support  of 
Klodification 

Notice  is  hereby  given  that  a  Modified 
Final  Judgment,  Motion  to  Modify  Final 
Judgment,  Memorandum  in  Support  of 
the  Modification  of  the  Final  Judgment, 
Stipulation  and  Order,  and  Hold 
Separate  Stipulation  and  Order  have 
been  filed  with  the  United  States 
District  Court  in  the  District  of 
Columbia,  in  United  States  et  al  v.  USA 
Waste  Services,  Inc.,  et  al.,  Qvil  No.  96- 
2031. 

The  existing  Final  Judgment  stems 
from  a  1996  acquisition  of  Sanifill,  Inc., 
by  USA  Waste.  The  Final  Judgment  was 
entered  to  resolve  competitive  concerns 
that  the  Antitrust  Division  had  about  the 
impact  of  the  acquisition  in  Houston, 
Texas.  Pursuant  to  the  Final  Judgment, 
USA  Waste  divested  Sanifill's  small 
container  commercial  hauling  assets 
and  a  USA  Waste  disposal  site  in 
Houston  and  sold  2,000,000  tons  of  air 
space  rights  for  ten  years  at  two  USA 
Waste  landfills  in  the  Houston  area.  The 
assets  were  purchased  by 
TransAmerican  Waste  Industries.  Inc. 
On  January  26,  1998,  TransAmerican 
and  USA  Waste  entered  into  an 
agreement  whereby  TransAmerican 
would  be  merged  into  USA  Waste,  and 
the  Houston  assets  TransAmerican 
purchased  from  USA  Waste  would  be 
owned  by  USA  Waste. 

On  May  5. 1998,  the  United  States 
filed  a  proposed  Modified  Final 
Judgment  to  modify  the  Final  Judgment 
in  this  case.  The  United  States 
maintained  that  the  proposed 
acquisition  of  TransAmerican 's 
commercial  hauling  and  disposal  assets 


in  the  Houston  area  would  violate  the 
original  Final  Judgment.  The  proposed 
Modified  Final  Judgment  requires  USA 
Waste  to  divest  the  TransAmerican 
commercial  small  container  and 
disposal  assets  in  the  Houston  area  and 
provide  2,000*000  tons  of  air  space 
rights  for  ten  years  at  two  USA  Waste 
landfills  in  the  Houston  area. 

The  Hold  Separate  Stipulation  and 
Order  and  the  Stipulation  and  Order 
ensure  that  the  provisions  of  the 

Eroposed  Modified  Final  Judgment  will 
B  observed  and  that  the  assets  to  be 
divested  will  be  held  separate  and 
maintained  as  a  viable  competitive 
entity  until  the  divestiture  takes  place. 

Puolic  comments  on  the  proposed 
Modified  Final  Judgment  should  be 
directed  to  J.  Robert  Kramer,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW.  Suite  3000, 
Washington,  DC  20530  (telephone:  202/ 
307-0924).  Such  comments  and 
responses  thereto  will  be  filed  with  the 
Court. 

Constance  K.  Robinaon, 
Director  of  Operations  S' Merger  Enforcement. 

Stipulation  and  Order 

To  further  the  objectives  of  the 
Modified  Final  Judgment  filed  with  the 
Court  in  this  matter,  it  is  stipulated  by 
and  between  the  United  States  of 
America  ("United  States"),  the  State  of 
Texas  ("Texas"),  USA  Waste  Services, 
Inc.  ("USA  Waste"),  and  TransAmerican 
Waste  Industries,  Inc. 
("TransAmerican"),  by  their  respective 
attorneys,  as  follows: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
the  United  States,  Texas,  USA  Waste, 
and  TransAmerican,  and  venue  of  this 
action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

2.  The  parties  stipulate  that  a 
Modified  Final  Judgment  in  the  form 
hereto  attached  may  be  filed  and 
entered  by  the  Court,  upon  the  motion 
of  any  party  or  upon  the  Court's  own 
motion,  at  any  time  after  completion  of 
the  procedures  specified  in  the  United 
States'  Explanation  of  Procedures  filed 
herewith  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  and  Texas  have 
not  withdrawn  their  consent,  which 
they  may  do  at  any  time  before  the  entry 
of  the  proposed  Modified  Final 
Judgment  by  serving  notice  thereof  on 
USA  Waste  and  TransAmerican  and  by 
filing  that  notice  with  the  Court. 

3.  USA  Waste  and  TransAmerican 
shall  abide  by  and  comply  with  the 
provisions  of  the  proposed  Modified 
Final  Judgment  pending  entry  of  the 


Dated:  Mi 
For  the  Uni 
Frederick  H 


For  the  Stat 

Dan  Morale 

Texas  Attoi 

Mark  Tobey 

Assistant  A 
Section.  Tei 

Kim  Van  W 

Assistant  A 
24003104. 
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proposed  Modified  Final  Judgment,  or 
until  expiration  of  time  for  all  appeals 
of  any  court  ruling  declining  entry  of 
the  proposed  Modified  Final  Judgment, 
and  sh^l,  from  the  date  of  the  signing 
of  this  Stipulation,  comply  with  all  the' 
terms  and  provisions  of  the  proposed 
Modified  Final  Judgment  as  though  they 
were>fi  full  force  and  effect  as  an  order 
Court. 

4.  This  Stipulation  shall  apply  with 
^ual  force  and  effect  to  any  amended 

proposed  Modified  Final  Judgment 
'agreed  upon  in  writing  by  the  parties 
and  submitted  to  the  Court. 

5.  In  the  event  (a)  the  United  States 
and  Texas  have  withdrawTi  their 
consent,  as  provided  in  paragraph  2 
above,  or  (b)  the  proposed  Modified 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed 
Modified  Final  Judgment,  and  the  Court 
has  not  otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Modified 
Final  Judgment,  then  the  United  States, 
Texas,  USA  Waste,  and  TransAmerican 
are  released  from  all  further  obligations 
under  this  Stipulation,  and  the  making 
of  this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

6.  USA  Waste  and  TransAmerican 
represent  that  the  divestiture  ordered  in 
■the  proposed  Modified  Final  Judgment 
can  and  will  be  made,  and  that  USA 
Waste  and  TransAmerican  will  later 
raise  no  claim  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  therein. 

Dated:  May  5, 1998. 
For  the  United  States: 
Frederick  H.  Parmenter 

Virginia  Bar  No.:  J 81 84.  U.S.  Department  of 
Justice,  Antitrust  Division,  140 J  H  Street, 
N.W..  Suite  3000,  Washington.  D.C.  20530, 
(202)  307-0620. 

For  the  State  of  Texas 

Dan  Morales 

Texas  Attorney  General. 

Mark  Tobey 

Assistant  Attorney  General,  Chief,  Antitrust 
Section,  Texas  Bar  No.:  20082960. 

Kim  Van  Winkle 

Assistant  Attorney  General,  Texas  Bar  No.: 
24003104. 


Office  of  the  Attorney  General  of  Texas.  P.O. 
Box  12548,  Austin,  Texas  78711-2546,  (512) 
463-2185. 

For  USA  Waste  Services,  Inc. 

James  R.  Weiss 

District  of  Columbia  Bar  No.:  379798. 
Preston.  Gates,  Ellis  &  Bouvelas  Meeds,  1 735 
New  York  Avenue,  N.W.,  Suite  500. 
Washington.  DC.  20006-5209.  (202) 662- 
8425. 

For  TransAmerican  Waste  Industries,  Inc. 

J.  David  Green 

Sr.  Vice  President  &■  General  Counsel. 
TransAmerican  Waste  Industries,  Inc.,  10554 
Tanner  Road,  Houston.  Texas  77041.  (713) 
956-1212. 

Order 

It  is  So  Ordered,  this  6th  day  of  May, 
1998. 
Gladys  Kessin-, 

United  States  District  Judge. 

Modified  Final  Judgment 

Whereas,  the  United  States  of 
America  ("United  States"),  the  State  of 
Texas  ("Texas"),  and  the 
Commonwealth  of  Pennsylvania 
("Pennsylvania")  filed  a  Complaint  in 
this  action  on  August  30, 1996  and  a 
Final  Judgment  was  entered  on 
December  17,  1996. 

And  whereas,  the  United  States, 
Texas,  USA  Waste  Services,  Inc.  ("USA 
Waste")  and  TransAmerican  Waste 
Industries,  Inc.  ("TransAmerican"),  by 
their  respective  attorneys  have 
consented  to  the  entry  of  this  Modified 
Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Modified  Final 
Judgment  constituting  any  evidence 
against  or  an  admission  by  the  United 
States,  Texas,  USA  Waste,  or 
TransAmerican  with  respect  to  any 
issue  of  law  or  fact  herein; 

And  whereas,  USA  Waste  and 
TransAmerican  have  agreed  to  be  bound 
by  the  provisions  of  this  Modified  Final 
Judgment  pending  its  approval  by  the 
Court. 

And  whereas,  prompt  and  certain 
divestiture  of  the  Houston  Divestiture 
Assets  to  assure  that  competition  is  not 
substantially  lessened  in  the  Houston 
Area  is  the  essence  of  this  agreement; 

Arid  whereas,  USA  Waste  and 
TransAmerican  have  represented  to  the 
United  States  and  Texas  that  the 
divestiture  required  below  can  and  will 
be  made  and  that  they  will  later  raise  no 
claims  of  hardship  or  difficulty  as 


grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  below; 

And  whereas,  the  United  States  and 
Texas  believe  that  entry  of  this  Modified 
Final  Judgment  is  in  the  Public  Interest; 

Now,  therefore,  it  is  hereby  Ordered. 
Adjudged,  and  Decreed  that  this 
Modified  Final  Judgment,  shall  modify 
the  provisions  in  the  Final  Judgment 
relating  to  the  Houston  Divestiture 
Assets  and  the  Houston  area  in  the 
following  ways: 

I.  DefinitiolU 

As  used  in  this  Modified  Final 
Judgment: 

A.  Solid  waste  hauling  means  the 
collection  and  transportation  to  a 
disposal  site  of  municipal  solid  waste 
(but  not  construction  and  demolition 
waste;  medical  waste;  organic  waste; 
special  waste,  such  as  contaminated 
soil;  sludge;  or  recycled  materials)  from 
residential,  commercial  and  industrial 
customers. 

B.  Solid  waste  disposal  means  the 
disposal  of  Type  1  or  4  soUd  waste  into 
disposal  sites  approved  by  the  Texas 
Natural  Resources  Conservation 
Commission  for  Type  1  or  Type  4  waste. 
Type  1  waste  is  municipal  solid  waste 
and  Type  4  waste  is  dry  waste  such  as 
construction  and  demolition  waste. 

C.  USA  Waste  means  USA  Waste 
Services,  Inc.,  a  Delaware  corporation 
with  its  headquarters  in  Houston.  Texas, 
and  its  successors  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees. 

D.  TransAmerican  means 
TransAmerican  Waste  Industries,  Inc.,  A 
Delaware  corporation  with  its 
headquarters  in  Houston,  Texas  and  its 
successors,  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees. 

E.  Houston  Area  means  Harris 
County,  Texas;  Chambers  County, 
Texas;  Brazoria  County,  Texas;  Fort 
Bend  County,  Texas;  Montgomery 
County,  Texas;  Walker  County,  Texas; 
and  Galveston  County,  Texas. 

F.  Houston  Hauling  Assets  means  the 
front  load  commercial  business  of 
TransAmerican  that  provides  solid 
waste  hauling  services  in  the  Houston 
Area.  These  assets  include  all  customer 
lists,  contracts  and  accounts,  including 
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all  contracts  for  disposal  of  solid  waste 
at  disposal  facilities,  all  trucks, 
containers,  equipment,  material,  and 
supplies  associated  with  these  assets, 
and  the  garages,  including  all  associated 
equipment,  located  at  10554  Tanner 
Road,  Houston,  Texas,  77041  and  999 
Ashland,  Channelview,  Texas  77530. 

G.  Sunray  Assets  means  the  operating, 
permitted  Type  4  landfill  (also  known 
as  the  North  County  Landfill)  and  other 
related  assets  of  TransAmerican  with  an 
office  at  2015  Wyoming  in  League  City. 
Texas.  These  assets  include  the  current 
permit  Number  1849  and  permit 
application  Number  1849A  filed  with 
the  Texas  Natural  Resources 
Conservation  Commission,  all 
customers  lists,  contracts  and  accounts, 
including  all  equipment,  material,  and 
supplies  associated  with  these  assets. 

H.  Airspace  Assets  means  the  right  to 
dispose,  over  a  ten-year  period  of  up  to 
a  total  of  2,000.000  tons  of  municipal 
solid  waste  in  amounts  of  up  to  a  total 
of  270.000  tons  per  year  at  the 
Hazelwood  Landfill  located  at  4971  Tri- 
City  Beach  Road  in  Baytown.  Texas  and 
the  Brazoria  County  Landfill  located  at 
10310  FM  523  in  Angleton.  Texas. 

L  Houston  Divestiture  Assets  refers  to 
the  Houston  Hauling  assets,  Sunray 
Assets,  and  Airspace  Assets. 

J.  Small  Container  means  a  1  to  10 
cubic  yard  container. 

n.  furisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
the  United  States,  Texas.  USA  Waste, 
and  TransAmerican  and  venue  of  this 
action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

m.  Applicability 

A.  The  provisions  of  this  Modified 
Final  Judgment  apply  to  USA  Waste  and 
TransAmerican.  their  successors  and 
assignees,  their  subsidiaries,  aHlliates, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Modified  Final  Judgment 
by  personal  service  or  otherwise. 

B.  USA  Waste  and  TransAmerican 
shall  require,  as  a  condition  of  the  sale 
or  other  disposition  of  all  or 
substantially  all  of  the  Houston 
Divestitiu^  Assets,  that  the  acquiring 
party  or  parties  agree  to  be  bound  by  the 
provisions  of  this  Modified  Final 
Judgment. 

TV.  Divestiture  of  Assets 

A.  USA  Waste  and  TransAmerican 
agree  within  90  days  from  the  filing  of 
this  Modified  Final  Judgment  to  divest 


the  Houston  Divestiture  Assets,  unless 
the  United  States,  after  consultation 
with  Texas,  consents  that  only  some 
portion  of  the  Houston  Divestiture 
Assets  need  be  divested.  USA  Waste 
and  TransAmerican  further  agree  to 
notify  the  United  States  and  Texas  in 
writing  immediately  when  they  have 
completed  the  divestitures. 

B.  Unless  the  United  States,  after 
consultation  with  Texas,  otherwise 
consents,  divestiture  under  Section 
IV.  A.  or  by  the  trustee  appointed 
pursuant  to  Section  V.  shall  be 
accompUshed  in  such  a  way  as  to  satisfy 
the  United  States,  in  its  sole 
determination  after  consultation  with 
Texas,  that  the  Houston  Hauling  Assets 
can  and  will  be  operated  by  the 
purchaser  as  a  viable,  ongoing  business 
engaged  in  solid  waste  hauling,  and  that 
the  Sunray  Assets  can  and  will  be 
op>erated  by  the  purchases  as  a  viable, 
ongoing  business  engaged  in  solid  waste 
disposal  in  the  Houston  Area. 
Divestiture  under  Section  FV.A  or  by  the 
trustee,  shall  be  made  to  a  purchaser  or 
purchasers  for  whom  it  is  demonstrated 
to  the  satisfaction  of  the  United  States, 
after  consultation  with  Texas,  that  (1) 
the  purchase  or  purchases  is  or  are  for 
the  purpose  of  competing  effectively  in 
sohd  waste  hauling,  dry  waste  disposal, 
or  both,  and  (2)  the  purchaser  or 
purchasers  has  or  have  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  solid  waste 
hauling  and/or  disposal. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Modified  Final 
Judgment,  USA  Waste  and 
TransAmerican  promptly  shall  make 
known,  by  usual  and  customary  means, 
the  availability  of  the  Houston 
Divestiture  Assets  described  in  this 
Modified  Final  Judgment.  USA  Waste 
and  TransAmerican  shall  inform  any 
person  making  an  inquiry  regarding  a 
possible  purchase  that  the  sale  is  being 
made  pursuant  to  this  Modified  Final 
Judgment  and  provide  such  person  with 
a  copy  of  this  Modified  Final  Judgment. 
USA  Waste  and  TransAmerican  shall 
also  offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  information  regarding  the  Houston 
Divestiture  Assets  customarily  provided 
in  a  due  diligence  process  except  such 
information  subject  to  attorney-client  or 
work-product  privileges.  USA  Waste 
and  TransAmerican  shall  make 
available  such  information  to  the  United 
States  and  Texas  at  the  same  time  such 
information  is  made  available  to  any 
other  person.  In  giving  notice  of  the 
availability  of  the  Houston  Hauling 
Assets,  defendants  shall  not  exclude  any 
persons  bound  by  any  non-compete 


obligations  to  SanifiU,  Inc.,  or 
TransAmerican. 

D.  USA  Waste  and  TransAmerican 
shall  not  require  of  the  purchaser  or 
purchasers,  as  a  condition  of  sale,  that 
any  current  employee  of  the  Houston 
Divestiture  Assets  be  offered  or 
guaranteed  continued  employment  after 
the  divestiture. 

E.  USA  Waste  and  TransAmerican 
shall  take  all  reasonable  steps  to 
accomplish  quickly  the  divestiture 
contemplated  by  this  Modified  Final 
Judgment. 

F.  As  part  of  the  sale  of  the  Airspace 
Assets.  USA  Waste  and  TransAmerican 
will  include  an  agreement  to  accept 
waste  from  the  purchaser  or  anyone 
designated  by  the  purchaser  to  dispose 
of  waste  at  the  landfills.  As  agents  of  the 
pxirchaser,  USA  Waste  and 
TransAmerican  will  operate  the  gate, 
scale  house,  and  disposal  area  under 
terms  and  conditions  no  less  favorable 
than  those  provided  to  USA  Waste's  and 
TransAmerican 's  vehicles  or  the 
vehicles  of  any  municipality  in  the 
Houston  Area,  except  as  to  price  and 
credit  terms. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  USA  Waste  and 
TransAmerican  have  not  divested  all  of 
their  assets  required  by  Section  IV. A  by 
the  time  set  forth  in  Section  IV.A,  the 
Court  shall,  on  application  of  the  United 
States,  after  consultation  with  Texas, 
appoint  a  trustee  selected  by  the  United 
States  to  effect  the  divestiture  required 
by  Section  FV.A.  After  the  appointment 
of  a  trustee  becomes  effective,  only  the 
trustee  shall  have  the  right  to  sell  the 
assets  required  to  be  divested  pursuant 
to  Section  IV.A.  The  trustee  shall  have 
the  power  and  authority  to  accomplish 
the  divestiture  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Section  VI  of  this  Final  Judgment,  and 
shall  have  such  other  powers  as  the 
Court  shall  deem  appropriate.  USA 
Waste  and  TransAmerican  shall  not 
object  to  a  sale  by  the  trustee  on  any 
grounds  other  than  the  trustee's 
malfeasance,  or  on  the  grounds  that  the 
sale  is  contrary  to  the  express  terms  of 
this  Modified  Final  Judgment.  Any  such 
objections  by  USA  Waste  or 
TransAmerican  must  be  conveyed  in 
writing  to  the  United  States.  Texas,  and 
the  trustee  within  ten  (10)  days  after  the 
trustee  has  provided  the  notice  required 
under  Section  VI. 

B.  The  trustee  shall  serve  the  cost  and 
expense  of  USA  Waste  and 
TransAmerican.  on  such  terms  and 
conditions  as  the  Court  may  prescribe, 
and  shall  accoimt  for  all  monies  derived 
from  the  sale  of  the  assets  sold  by  the 
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trustee  and  all  costs  and  expenses  so 
incurred.  After  approval  by  the  Court  of 
the  trustee's  accounting,  including  fees 
for  its  services,  all  remaining  money 
shall  be  paid  to  USA  Waste  and 
TransAmerican  and  the  trust  shall  then 
be  terminated.  The  compensation  of 
such  trustee  shall  be  reasonable  and 
based  on  a  fee  arrangement  providing 
the  trustee  with  an  incentive  based  on 
the  price  and  terms  of  the  divestiture 
and  the  speed  with  which  it  is 
accomplished. 

C.  USA  Waste  and  TransAmerican 
shall  use  their  best  efforts  to  assist  the 
trustee  in  accomplishing  the  required 
divestiture.  The  trustee  and  any 
consultants,  accountants,  attorneys,  and 
other  persons  retained  by  the  trustee 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records,  and 
facilities  of  the  Houston  Divestiture 
Assets,  and  USA  Waste  and 
TransAmerican  shall  develop  financial 
or  other  information  relevant  to  such 
assets  as  the  trustee  may  reasonably 
request,  subject  to  reasonable  protection 
for  trade  secret  or  other  confidential 
research,  development,  or  commercial 
information.  USA  Waste  and 
TransAmerican  shall  take  no  action  to 
interfere  with  or  to  impede  the  trustee's 
accomplishment  of  the  divestiture. 

D.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
United  States,  Texas,  USA  Waste, 
TransAmerican,  and  the  Court  setting 
forth  the  trustee's  efforts  to  accomplish 
the  divestiture  ordered  under  this 
Modified  Final  Judgment.  If  the  trustee 
has  not  accomplished  such  divestiture 
within  six  months  after  its  appointment, 
the  trustee  shall  thereupon  promptly  file 
with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestiture  has  not  h>een  accomplished, 
and  (3)  the  trustee's  recommendations. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  United  States, 
Texas,  USA  Waste,  and  TransAmerican, 
who  shall  each  have  the  right  to  be 
heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
thereafter  enter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  may,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  United  States,  after  consultation 
with  Texas. 

E.  USA  Waste  and  TransAmerican 
shall  give  30  days  notice  to  the  United 
States  and  Texas  prior  to  acquiring  any 
interest  that  is  not  otherwise  reportable 
under  the  Hart-Scott-Rodino  Act  in  any 


assets,  capital  stock,  or  voting  securities, 
other  than  in  the  ordinary  course  of 
business,  of  any  person  that,  at  any  time 
during  the  twelve  months  immediately 
preceding  the  acquisition,  was  engaged 
in  the  solid  waste  hauling  industry  in 
the  Houston  Area  where  the  person  had 
small  container  revenues  in  excess  of 
$500,000  per  year  or  total  revenues  in 
excess  of  $1  million  per  year.  However, 
nothing  herein  shall  preclude  USA 
Waste  or  TransAmerican  from  acquiring 
less  than  five  (5J  percent  of  the  stock  of 
a  publicly  traded  conipany. 

F.  USA  Waste  and  "TransAmerican 
shall  give  30  days  notice  to  the  United 
States  and  Texas  prior  to  acquiring  any 
interest  that  is  not  otherwise  reportable 
under  the  Hart-Scott-Rodino  Act  in  any 
assets,  capital  stock,  or  voting  securities, 
other  than  in  the  ordinary  course  of 
business,  of  any  person  that,  at  any  time 
during  the  twelve  months  immediately 
preceding  the  acquisition,  was  engaged 
in  the  municipal  solid  waste  or  dry 
waste  disposal  industry  in  the  Houston 
Area,  where  the  revenues  of  that  person, 
when  aggregated  with  the  revenues  of 
any  person  or  persons  acquired  in  the 
previous  six  months,  exceed  the 
revenue  limits  of  piu'agraph  E  above. 
However,  nothing  herein  shall  preclude 
USA  Waste  or  TransAmerican  from 
acquiring  less  than  five  (5)  percent  of 
the  stock  of  a  publicly  traded  company. 

G.  The  purchaser  or  purchasers  of  the 
Houston  Divestiture  Assets,  or  any  of 
them,  shall  not,  without  the  prior 
written  consent  of  the  United  States, 
after  consultation  with  Texas,  sell  any  of 
those  assets  to.  or  combine  any  of  those 
assets  with,  those  of  USA  Waste  or 
TransAmerican  during  the  life  of  this 
Modified  Final  Judgment.  Furthermore, 
the  purchaser  or  purchasers  of  the 
Houston  Divestiture  Assets,  or  any  of 
them,  shall  notify  the  United  States  and 
Texas  45  days  in  advance  of  any 
proposed  sale  of  all  or  substantially  all 
of  the  assets,  or  change  in  control  over 
those  assets,  acquired  pursuant  to  this 
Modified  Final  Judgment. 

VI.  Notification 

A.  USA  Waste,  TransAmerican,  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture  required 
herein,  shall  notify  the  United  States 
and  Texas  of  any  proposed  divestiture 
required  by  Section  IV  or  V  of  this 
Modified  Final  Judgment.  If  the  trustee 
is  responsible,  it  shall  similarly  notify 
USA  Waste  and  TransAmerican.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  or  expressed  an  interest  or  desire 
to  acquire  any  ownership  interest  in  the 


Houston  Divestiture  Assets  or  any  of 
them,  together  with  full  details  of  the 
same.  Within  fifteen  (15)  days  after 
receipt  of  the  notice,  the  United  States 
and  TransAmerican  may  request 
additional  information  concerning  the 
proposed  divestiture,  the  proposed 
purchaser  and  any  other  potential 
purchaser.  USA  Waste  and 
TransAmerican  or  the  trustee  shall 
furnish  the  additional  information 
within  fifteen  (15)  days  of  the  receipt  of 
the  request.  Within  thirty  (30)  days  after 
receipt  of  the  notice  or  within  fifteen 
(15)  days  after  receipt  of  the  additional 
information,  whichever  is  later,  the 
United  States,  after  consultation  with 
Texas,  shall  notify  in  writing  USA 
Waste  and  TransAmerican  and  the 
trustee,  if  there  is  one,  if  it  objects  to  the 
proposed  divestiture.  If  the  United 
States  fails  to  object  within  the  period 
specified,  or  if  the  United  States  notifies 
in  writing  USA  Waste  and 
TransAmerican  and  the  trustee,  if  there 
is  one,  that  it  does  not  object,  then  the 
divestiture  may  be  consummated, 
subject  only  to  USA  Waste's  and 
TransAmerican's  limited  right  to  object 
to  the  sale  under  Section  V.A.  Upon 
objection  by  the  United  States,  after 
consultation  with  Texas,  or  by  USA 
Waste  and  TransAmerican  under 
Section  V.A,  the  proposed  divestiture 
shall  not  be  accomplished  unless 
approved  by  the  Court. 

B.  Thirty  (30)  days  from  the  date 
when  USA  Waste  and  TransAmerican 
consummate  the  acquisition,  but  in  no 
event  later  than  May  30, 1998,  and  every 
thirty  (30)  days  thereafter  until  the 
divestiture  has  been  completed,  USA 
Waste  and  TransAmerican  shall  deliver 
to  the  United  States  and  Texas  a  vmtten 
report  as  to  the  fact  and  maimer  of 
compliance  with  Section  IV  of  this 
Modified  Final  Judgment.  Each  such 
report  shall  include,  for  each  person 
who  during  the  preceding  thirty  (30) 
days  made  an  offer,  expressed  an 
interest  or  desire  to  acquire,  entered  into 
negotiations  to  acquire,  or  made  an 
inquiry  about  acquiring  any  ownership 
interest  in  the  Houston  Divestiture 
Assets  or  any  of  them,  the  name, 
address,  and  telephone  number  of  that 
person  and  a  detailed  description  of 
each  contact  with  that  person  during 
that  period.  USA  Waste  and 
TransAmerican  shall  maintain  full 
records  of  all  efforts  made  to  divest  the 
Divestiture  Assets  or  any  of  them. 

Vn.  Financing 

USA  Waste  and  TransAmerican  shall 
not  finance  all  or  any  part  of  any 
purchase  made  pursuant  to  Section  IV 
or  V  of  this  Modified  Final  Judgment 
without  the  prior  written  consent  of  the 
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United  States,  after  consultation  with 
Texas. 

Vin.  Preservation  of  Assets 

Until  the  divestitures  required  by  the 
Modified  Final  Judgment  have  been 
accomplished: 

A.  USA  Waste  and  TransAmerican 
shall  take  all  steps  necessary  to  ensure 
that  the  Houston  Hauling  Assets  will  be 
maintained  and  operated  in  the  ordinary 
course  of  business  and  consistent  with 
past  practices,  and  shall  (1)  maintain.all 
insiu^jice  policies  and  all  permits  that 
are  required  for  the  of>eration  of  the 
assets,  and  (2)  maintain  books  of 
account  and  records  in  the  usual, 
regular,  and  ordinary  manner  and 
consistent  with  past  practices. 

B.  USA  Waste  and  TransAmerican 
shall  take  all  steps  necessary  to  ensure 
that  the  Sunray  Assets  will  be 
maintained  and  op>erated  as  an 
independent,  ongoing,  economically 
viable  and  active  competitor  in  the 
provision  of  dry  waste  disposal  services 
in  the  Houston  Area,  with  management 
operations,  books,  records  and 
competitively-sensitive  sales,  marketing 
and  pricing  information  and  decision- 
making kept  separate  and  apart  from, 
and  not  influenced  by,  that  of 
TransAmerican 's  solid  waste  hauling 
and  disposal  business. 

C.  USA  Waste  and  TransAmerican 
shall  use  all  reasonable  efforts  to 
maintain  and  increase  sales  of  soUd 
waste  hauling  and  disposal  services 
provided  by  the  Houston  Divestiture 
Assets,  and  they  shall  maintain  at  1997 
or  previously  approved  levels, 
whichever  is  higher,  promotional, 
advertising,  sales,  marketing  and 
merchandising  support  for  such 
services. 

D.  USA  Waste  and  TransAmerican 
shall  take  all  steps  necessary  to  ensure 
that  the  Houston  Divestiture  Assets  are 
fully  maintained  in  operable  condition, 
and  shall  maintain  and  adhere  to 
normal  or  previously  approved  repair, 
improvement  and  maintenance 
schedules  for  the  Houston  Divestit\ire 
Assets. 

E.  USA  Waste  and  TransAmerican 
shall  not,  except  as  part  of «  divestiture 
approved  by  the  United  States  and 
Texas,  remove,  sell  or  transfer  any 
Houston  Divestiture  Assets,  other  than 
solid  waste  hauling  and  disposal 
services  provided  in  the  ordinary  course 
of  business. 

F.  USA  Waste  and  TransAmerican 
shall  take  no  action  that  would 
jeopardize  the  sale  of  the  Houston 
Divestiture  Assets. 

G.  USA  Waste  and  TransAmerican 
shall  appoint  a  f}erson  with  oversight 
responsibiUty  for  the  Houston 


Divestiture  Assets  to  insure  compliance 
with  this  section  of  the  Modified  Final 
Judgment. 

DC.  Compliance  Inspection 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Modified 
Final  Judgment,  and  subject  to  any 
legally  recognized  privilege,  from  time 
to  time. 

A.  Duly  authorized  representatives  of 
the  United  States  and  Texas  including 
consultants  and  other  persons  retained 
by  the  plaintiffs,  shall,  upon  the  written 
request  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  or  the  Attorney  General  of  the 
State  of  Texas,  respectively,  and  on 
reasonable  notice  to  USA  Waste  and 
TransAmerican  made  to  its  principal 
offices,  be  permitted: 

1 .  Access  during  office  hours  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  USA 
Waste  and  TransAmerican,  which  have 
counsel  present,  relating  to  any  matters 
contained  in  this  Modified  Final 
Judgment;  and 

2.  Subject  to  the  reasonable 
convenience  of  USA  Waste  and 
TransAmerican  and  without  restraint  or 
interference  from  them,  to  interview 
their  directors,  officers,  employees,  and 
agents  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  or  the  Attorney 
General  of  the  State  of  Texas, 
respectively,  made  to  USA  Waste  and 
TransAmerican  at  their  principal 
offices,  USA  Waste  and  TransAmerican 
shall  submit  such  written  reports,  under 
oath  if  requested,  with  respect  to  any  of 
the  matters  contained  in  this  Modified 
Final  Judgment  as  may  be  requested. 

C.  No  information  nor  any  dociunents 
obtained  by  the  means  provided  in  this 
Section  IX  shall  be  divulged  by  any 
representative  of  the  United  States  or 
the  Office  of  the  Attorney  General  of 
Texas  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States  or 
of  the  Office  of  the  Attorney  General  of 
Texas,  except  in  the  course  of  legal 
proceedings  to  which  the  United  States 
or  Texas  is  a  party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Modified 
Final  Judgment,  or  as  otherwise 
required  bv  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  USA  Waste 
and  TransAmerican  to  the  United  States 
and  Texas,  USA  Waste  and 
TransAmerican  represent  and  identify 


in  writing  the  material  in  any  such 
information  or  documents  for  which  a 
claim  of  protection  may  be  asserted 
under  rule  26(c)(7)  of  the  Federal  Rules 
of  Qvil  Procedure,  and  USA  Waste  and 
TransAmerican  mark  each  pertinent 
page  of  such  material,  "Subject  to  claim 
of  protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
the  United  States  and  Texas  shall  give 
ten  (10)  days  notice  to  USA  Waste  and 
TransAmerican  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
USA  Waste  or  TransAmerican  is  not  a 
party. 

X.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Modified  Final  Judgment 
to  apply  to  this  Court  at  any  time  for 
such  further  orders  and  directions  as 
may  be  necessary  or  appropriate  for  the 
construction,  implementation,  or 
modification  of  any  of  the  provisions  of 
this  Modified  Final  Judgment,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XI.  Termination 

This  Modification  Final  Judgment 
will  expire  on  the  tenth  anniversary  of 
the  date  of  its  entry. 

Xn.  Public  Interest 

Entry  of  this  Modified  Final  Judgment 
is  in  the  public  interest. 

Dated:    

United  States  District  )udge 
Certificate  of  Service 

I  hereby  certify  that  copies  of  the 
Modified  Final  Judgment,  Motion  of  the 
United  States  and  Texas  for 
Modification  of  the  Final  Judgment, 
United  States'  Explanation  of 
Procediu^s,  Hold  Separate  Stipulation 
and  Order,  Stipulation  and  Order,  and 
Memorandum  of  the  United  States  in 
Support  of  Modification  of  the  Final 
Judgment  have  been  served  upon  USA 
Waste  Services,  Inc.,  TransAmerican 
Waste  Industries,  Inc.,  and  the  Office  of 
the  Attorney  General  of  Texas,  by 
placing  copies  of  the  foregoing 
docimients  in  the  U.S.  Mail,  directed  to 
each  of  the  foregoing  parties  at  the 
addresses  given  below,  this  6th  day  of 
May,  1998. 

USA  Waste  Services,  Inc..  c/o  James  R. 
Weiss,  Esq.,  Preston,  Gates,  ElUs  & 
Rouvelas  Meeds,  Suite  500, 1735  New 
York  Avenue,  NW.,  Washington,  DC 
20006-5209. 
TransAmerican  Waste  Industries,  Inc.,  J. 
David  Green,  Esq.,  Sr.  Vice  President 
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and  General  Counsel,  10554  Tanner 
Road.  Houston.  Texas  77041. 

Mark  Tobey.  Assistant  Attorney 
General,  Chief.  Antitrust  Section, 
Office  of  the  Attorney  General  of 
Texas.  P.O.  Box  12548.  Austin,  Texas 
78711-2546. 

Frederick  H.  Parmenter, 

U.S.  Department  of  Justice,  Antitrust  Division, 

1401  H  Street,  NW.,  Suite  3000.  Washington, 

DC  20530. 

Memorandum  of  the  United  States  and 
Texas  in  Support  of  Modification  of  the 
Final  Judgment 

The  United  States  of  America 
("United  States")  and  the  State  of  Texas 
("Texas")  submit  this  memorandum  in 
support  of  their  motion  to  modify  the 
Final  Judgment  entered  in  the  above- 
captioned  matter.  Filed  with  the 
memorandum  is  a  Stipulation  and 
Order,  a  Hold  Separate  Stipulation  and 
Order,  a  Motion  for  Modification  of  the 
Final  Judgment,  an  Explanation  of 
Procedures,  and  a  proposed  Modified 
Final  Judgment.  In  accordance  with  the 
provisions  of  the  Stipulation  and  Order, 
USA  Waste  Services,  Inc.  ("USA 
Waste")  and  TransAmerican  Waste 
Industries,  Inc.  ("TransAmerican")  have 
agreed  to  be  bound  by  the  Modified 
Final  Judgment  following 
consummation  of  the  merge  and 
pending  entry  of  the  Modified  Final 
Judgment.  Similarly,  in  accordance  with 
the  Hold  Separate  Stipulation  and 
Order,  USA  Waste  and  TransAmerican 
have  agreed  to  hold  the  Houston 
Divestiture  Assets  separate  and 
maintain  them  as  competitively  viable 
entities  after  the  consummation  of  the 
merger  and  entry  of  the  Modified  Final 
Judgment.  The  proposed  Modified  Final 
Judgment  only  modifies  the  provisions 
of  the  Final  Judgment  relating  to  the 
Houston,  Texas  area.  It  does  not  have 
any  impact,  and  is  not  meant  to  have 
any  impact,  on  the  provisions  relating  to 
Johnstown,  Pennsylvania.  The 
modifications  are  necessary  to  ensure 
that  the  original  intent  of  the  Final 
Judgment,  to  prevent  competition  from 
being  lessened  in  the  Houston  refuse 
hauling  and  disposal  markets,  is 
preserved.  Consequently,  the 
modifications  are  in  the  pubUc  interest. 

I.  Background 

On  August  30, 1996,  the  United  States 
filed  a  civil  antitrust  Complaint  in  the 
above-styled  action  alleging  that  the 
proposed  acquisition  of  the  voting  stock 
of  Sanifill,  Inc.  ("Sanifill")  by  USA 
Waste  would  violate  Section  7  of  the 
Clayton  Act,  15  U.S.C.  18.  The 
Complaint  alleged  that  the  combination 
of  these  competitors  would  lessen 
competition  substantially  in  the 


provision  of  small  containerized  waste 
hauhng  services  and  landfill  disposal 
services  in  the  Houston,  area,  among 
other  geographic  locations.  The  Houston 
area  encompasses  Harris  County,  Texas; 
Chambers  County,  Texas;  Brazoria 
County,  Texas;  Fort  Bend  Count,  Texas; 
Montgomery  County,  Texas;  Walker 
County,  Texas;  and  Galveston  County, 
Texas,  including  the  municipalities 
located,  in  whole  or  in  part,  in  those 
counties  ("Houston  market"). 

When  the  Complaint  was  filed,  the 
United  States  also  filed  a  proposed 
settlement  that  was  set  forth  in  a 
proposed  Final  Judgment  that  permitted 
USA  Waste  to  complete  its  acquisition 
of  Sanifill,  but  required  certain 
divestitures  that  would  preserve 
competition  in  the  Houston  area.  On 
December  17,  1996  after  the  comment 
period  required  by  the  Antitrust 
Penalties  &  Procedures  Act  ("APPA"), 
15  U.S.C.  16.  had  passed,  the  Court 
entered  the  Final  Judgment  finding  that 
it  was  in  the  public  interest.  On  January 
31. 1997,  various  waste  hauling  and 
disposal  assets  located  in  the  Houston 
area  where  purchased  by 
TransAmerican  from  USA  Waste. 
Section  V.G.  of  the  Final  Judgment 
required:  (1)  the  purchaser  of  the 
divested  hauling  and  disposal  assets 
(e.g..  Trans- American)  to  give  the 
United  States  and  Texas  45  days  notice 
in  advance  of  any  sale  of  the  assets,  and 
(2)  the  purchaser  would  not  sell  the 
divested  assets  to  be  defendants  (e.g., 
USA  Waste)  during  the  life  of  the 
decree. 

On  February  26, 1998,  TransAmerican 
notified  the  United  States  and  Texas,  as 
required  by  the  Final  Judgment,  that 
TransAmerican  had  undertake  to  merge 
itself  with  USA  Waste.  The  proposed 
merger  of  TransAmerican  with  USA 
Waste  would  permit  USA  Waste  to 
acquire  the  TransAmerican  Houston 
assets  that  TransAmerican  was 
prohibited  from  selling  to  USA  Waste  by 
the  Final  Judgment.  On  April  9, 1998, 
the  United  States  sent  a  letter  to  USA 
Waste  and  TransAmerican  notifying 
them  that  based  on  its  investigation  and 
consultation  with  Texas,  it  could  not 
give  its  consent  to  USA  Waste's 
proposed  purchase  of  the  Houston 
assets.  The  United  States  and  Texas 
were  concerned  that  the  acquisition 
would  substantially  lessen  competition 
in  the  provision  of  small  containerized 
waste  hauling  services  and  landfill 
disposal  services  in  the  Houston  area. 
USA  Waste  and  TransAmerican  were 
substantially  informed  that  the  United 
States  would  undertake  to  enforce  the 
Final  Judgment  if  concerns  about  small 
containerized  hauUng  and  landfills  in 
the  Houston  market  were  not  resolved. 


The  assets  in  the  Houston  area  which 
were  of  concern  to  the  United  States 
that  USA  Waste  would  require  through 
the  merger  were:  (1)  the  TransAmerican 
frontload  commercial  assets  ("Houston 
Hauling  Assets").  (2)  a  TransAmerican 
Type  4  landfill  and  related  assets  ("the 
Sunray  Assets"),  and  (3)  the  rights 
TransAmerican  had  acquire  to  dispose 
of  2,000,000  tons  of  municipal  solid 
waster  ("MSW")  for  ten  years  at  a 
maximum  rate  of  270,000  tons  a  year  at 
the  USA  Waste  Hazlewood  Landfill 
located  at  4791  Tri-City  Beach  Road, 
Baytown,  Texas  77520  and  the  USA 
Waste  Brazoria  County  Landfill  located 
at  10310  FM  523,  Angleton,  Texas. 
("Airspace  Assets").  Together  the 
Houston  Hauling  Assets,  Sunray  Assets, 
and  Airspace  Assets  are  known  as  the 
Houston  Divestiture  Assets. 

To  prevent  competition  from  being 
substantially  lessened  for  small 
containerized  hauling  and  landfill 
disposal  in  the  Houston  area,  and  to 
permit  USA  Waste  to  complete 
TransAmerican  s  merger  with  USA 
Waste,  the  United  States  has  filed  with 
the  Court  a  proposed  settlement  that 
supplements  the  Final  Judgment  entered 
by  the  Court  on  December  17,  1996.  It 
requires  USA  Waste  to  divest  the 
Houston  Divestiture  Assets. 

The  proposed  Modified  Final 
Judgment  orders  USA  Waste  to  divest 
the  Houston  Divestiture  Assets.  In 
addition,  USA  Waste  must  complete  the 
divestiture  of  the  Houston  Divestiture 
Assets  within  ninety  (90)  days  after  the 
date  on  which  the  proposed  Modified 
Final  Judgment  was  filed  (i.e.,  May  6, 
1998),  in  accordance  with  the 
procedures  specified  therein. 

The  Stipulation  and  Order,  Hold 
Separate  Stipulation  and  Order,  and 
proposed  Modified  Final  Judgment 
require  USA  Waste  to  ensure  that,  until 
the  divestitures  mandated  by  the 
proposed  Modified  Final  Judgment  have 
been  accomplished,  the  Houston 
Hauling  Assets  and  the  Sunray  Assets 
will  be  maintained  and  operated  as  an 
independent,  ongoing,  economically 
viable  and  active  competitor.  USA 
Waste  must  preserve  and  maintain  the 
assets  to  be  divested  as  salable,  ongoing 
concerns,  with  competitively  sensitive 
business  information  and  decision- 
making divorced  from  that  of  USA 
Waste.  USA  Waste  will  appoint  a  person 
or  persons  to  monitor  and  ensure  its 
compliance  with  these  requirements  of 
the  proposed  Modified  Final  Judgment. 

The  United  States,  Texas,  USA  Waste, 
and  TransAmerican  have  stipulated  that 
the  proposed  Modified  Final  Judgment 
may  be  entered  after  compUance  with 
the  60-day  comment  period  provided  for 
in  the  United  States'  Explanation  of 
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Procedures.  Entry  of  the  proposed 
Modified  Final  Judgment  would 
terminate  any  need  for  action  regarding 
the  proposed  merger  of  TransAmerican 
with  USA  Waste,  except  that  the  Court 
would  retain  jurisdiction  to  construe, 
modify,  or  enforce  the  provisions  of  the 
proposed  Modified  Final  Judgment  and 
to  punish  violations  thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Proposed  Modified  Final 
Judgment 

USA  Waste  is  a  Delaware  corporation 
with  its  principal  office  in  Houston, 
Texas.  USA  Waste  is  engaged  in 
providing  nonhazardous  solid  waste 
hauling  and/or  disposal  in  49  states  and 
the  District  of  Coliunbia.  In  1997,  USA 
Waste  had  total  revenues  of  over  $1.6 
billion. 

TransAmerican  is  a  Delaware 
corporation  with  its  principal  office  in 
Houston,  Texas.  TransAmerican  is 
engaged  in  providing  nonhazardous 
solid  waste  hauling  and/or  disposal  in 
five  states.  In  1996  TransAmerican  had 
total  revenues  of  over  $16  million. 

On  January  26.  1998.  USA  Waste 
entered  into  an  agreement  and  plan  of 
merger  whereby  TransAmerican 's  stock 
would  be  acquired  for  approximately 
$125,470,000.  This  transaction  is  of 
concern  to  the  United  States  and  Texas 
because  it  would  take  place  in  the 
highly  concentrated  Houston  small 
container  hauling  and  landfill  disposal 
Industries  and  violate  the  December  17. 
1996  Final  Judgment  entered  in  this 
action. 

The  Transaction 's  Effects  in  the 
Houston  Market 

A.  The  Solid  Waste  Hauling  Industry 

The  United  States  asserts  that  small 
containerized  hauling  services  and 
landfill  disposal  services  constitute 
Unes  of  commerce,  or  relevant  product 
markets,  for  antitrust  purposes,  and  that 
the  Houston  area  constitutes  an 
appropriate  section  of  the  country,  or 
relevant  geographic  market.  The  United 
States  maintains  that  the  effect  of  USA 
Waste's  acquisition  may  be  to  lessen 
competition  substantially  in  the 
provision  of  small  containerized  hauling 
services  and  landfill  disposal  services  in 
the  Houston  market.  As  a  result,  when 
USA  Waste  undertook  to  acquire 
TransAmerican.  the  United  States  took 
the  position  that  USA  Waste  could  not 
obtain  the  small  containerized  hauling 
and  landfill  assets  it  divested  to 
TransAmerican  18  months  ago  to 
resolve  anticompetitive  concerns  that 
arose  in  August  1996.  when  USA  Waste 
purchased  SanifiU. 


Solid  wastw>  hauling  involves  the 
collection  of  paper,  food,  construction 
material  and  other  solid  waste  from 
homes,  businesses  and  industries,  and 
the  transporting  of  that  waste  to  a 
landfill  or  other  disposal  site.  These 
services  may  be  provided  by  private 
haulers  directly  to  residential, 
commercial  and  industrial  customers,  or 
indirectly  through  municipal  contracts 
and  franchises. 

Service  to  commercial  customers 
accounts  for  a  large  percentage  of  total 
hauling  revenues.  Commercial 
customers  include  restaurants,  large 
apartment  complexes,  retail  and 
wholesale  stores,  office  buildings,  and 
industrial  parks.  These  customers 
typically  generate  a  substantially  larger 
volume  of  waste  than  that  generated  by 
residential  customers.  Waste  generated 
by  commercial  customers  is  generally 
placed  in  metal  containers  of  one  to  ten 
cubic  yards  provided  by  their  hauling 
company.  One  to  ten  cubic  yard 
containers  are  called  "small 
containers."  Small  containers  are 
collected  primarily  by  front-end  load 
vehicles  that  lift  the  containers  over  the 
front  of  the  truck  by  means  of  a 
hydraulic  hoist  and  empty  them  into  the 
storage  section  of  the  vehicle,  where  the 
waste  is  compacted.  Specially-rigged 
rear-end  load  vehicles  can  also  be  used 
to  service  some  small  container 
customers,  but  these  trucks  generally  are 
not  as  efficient  as  front-end  load 
vehicles  and  are  limited  in  the  size  of 
containers  they  can  safely  handle. 
Front-end  load  vehicles  can  drive 
directly  up  to  a  container  and  hoist  the 
container  in  a  manner  similar  to  a 
forklift  hoisting  a  pallet;  the  containers 
do  not  need  to  be  manually  rolled  into 
position  by  a  truck  crew  as  with  a  rear- 
end  load  vehicle.  Service  to  conunercial 
customers  that  use  small  containers  is 
called  "small  containerized  hauling 
service." 

Solid  waste  hauling  firms  also 
provide  service  to  residential  and 
industrial  (or  "roll-off')  customers. 
Residential  customers,  typically 
households  and  small  apartment 
complexes  that  generate  small  amounts 
of  waste,  use  noncontainerized  solid 
waste  hauling  service,  normally  placing 
their  waste  in  plastic  bags  or  trash  cans 
at  curfoside.  Raar-end  load  v^cies  are 
generally  used  to  collect  waste  from 
residential  customers  and  from  those 
commercial  customers  that  generate 
relatively  small  quantities  of  solid 
waste,  similar  in  amount  and  kind  to 
those  generated  by  residential 
customers.  Generally,  rear-end  loaders 
use  a  two  or  three  person  crew  to 
manually  load  the  waste  into  the  rear  of 
the  vehicle. 


Industrial  or  roll-off  customers 
include  factories  and  construction  sites. 
These  customers  either  generate  non- 
compactible  waste,  such  as  concrete  or 
building  debris,  or  very  large  quantities 
of  compactible  waste.  They  deposit  their 
waste  into  very  large  containers  (usually 
20  to  40  cubic  yards)  that  are  loaded 
onto  a  roll-off  truck  and  transported 
individually  to  the  disposal  site  where 
they  are  emptied  before  being  returned 
to  the  customer's  premises.  Customers, 
like  shopping  malls,  use  large,  roll-off 
containers  with  compactors.  This  type 
of  customer  generally  generates 
compactible  trash,  like  cardboard,  in 
very  great  quantities,  it  is  more 
economical  for  this  type  of  customer  to 
use  roll-off  service  with  a  compactor 
than  to  use  a  number  of  small  containers 
picked  up  multiple  times  a  week. 

There  are  no  practical  substitutes  for 
small  containerized  hauling  service. 
Small  containerized  hauling  service 
customers  will  not  generally  switch  to 
noncontainerized  service  because  it  is 
too  impractical  and  costly  for  those 
customers  to  bag  and  carry  their  trash  to 
the  curb  for  hand  pick-up.  Small 
containerized  hauling  service  customers 
also  value  the  cleanliness  and  relative 
freedom  from  scavengers  afforded  by 
that  service.  Similarly,  roll-off  service  is 
much  too  costly  and  takes  up  too  much 
space  for  most  small  containerized 
hauling  service  customers.  Only 
customers  that  generate  the  largest 
volumes  of  soUd  waste  can 
economically  consider  roll-off  service, 
and  for  customers  that  do  generate  large 
volumes  of  waste,  roll-off  service  is 
usually  the  only  viable  option. 

SoUd -waste  hauling  services  are 
generally  provided  in  very  localized 
areas.  Route  density  (a  large  number  of 
customers  that  are  close  together]  is 
necessary  for  small  containerized  solid 
waste  hauling  firms  to  be  profitable.  In 
addition,  it  is  not  economically  efficient 
for  trash  hauling  equipment  to  travel 
long  distances  without  collecting 
significant  amounts  of  waste.  Thus,  it  is 
not  efficient  for  a  hauler  to  serve  major 
metropolitan  areas  from  a  distant  base. 
Haulers,  therefore,  generally  establish  . 
garages  and  related  facilities  within 
each  major  local  area  served. 

The  United  States  asserts  that  USA 
Waste's  acquisition  of  TransAmerican 
would  substantially  lessen  competition 
for  the  provisions  of  small  containerized 
hauling  service  in  the  Houston  market. 
Actual  and  potential  competition 
between  USA  Waste  and 
TransAmerican  for  the  provision  of 
small  containerized  hauling  service  in 
the  Houston  market  will  be  eliminated. 

USA  Waste  and  TransAmerican  are 
two  of  the  largest  providers  of  small 
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containerized  hauling  service  in  the 
Houston  market.  In  the  Houston  market, 
USA  Waste  has  28  percent  share  and 
TransAmerican  has  a  7  percent  share. 
The  acquisition  would  give  USA  Waste 
a  35  percent  share  of  the  market. 

Solid  waste  hauling  is  an  industry 
highly  susceptible  to  tacit  or  overt 
collusion  among  competing  firms.  Overt 
collusion  has  been  documented  in  more 
than  a  dozen  criminal  and  civil  antitrust 
cases  brought  in  the  last  decade  and  a 
half.  Such  collusion  typically  involves 
customer  allocation  and  price  fixing, 
and  where  it  has  occurred,  has  been 
shown  to  persist  for  many  years. 

The  elimination  of  one  of  a  small 
number  of  significant  competitors,  such 
as  would  occur  as  a  result  of  the 
proposed  transaction  in  the  alleged 
market,  significantly  increases  the 
likelihood  that  consumers  in  these 
markets  are  likely  to  face  higher  prices 
or  poorer  quality  service.  A  new  entrant 
cannot  constrain  the  prices  of  larger 
incumbents  until  it  achieves  minimum 
efficient  scale  and  operating  efficiencies 
comparable  to  the  incumbent  firms.  In 
small  containerized  hauling  service, 
achieving  ccHn  parable  operating 
efficiencies  requires  achieving  route 
density  comparable  to  existing  firms, 
which  typically  takes  a  substantial 
period  of  time.  A  substantial  barrier  to 
entry  is  created  by  the  use  of  long-term 
contracts  coupled  with  selective  pricing 
reductions  to  specific  ciistomers  to  deter 
new  entrants  into  small  containerized 
hauling  service  and  to  hinder  them  in 
winning  enough  customers  to  build 
efficient  routes.  Further,  even  if  a  new 
entrant  endures  and  grows  to  a  point 
near  minimum  efficient  scale,  the 
entrant  will  often  be  purchased  by  an 
incumbent  firm  and  will  be  removed  as 
a  competitive  threat. 

B.  Landfill  Disposal  Services 

Most  commercial  soUd  waste  is  taken 
by  haulers  to  landfills  for  disposal. 
Access  to  a  suitable  municipal  soliSX 
waste  ("MSW")  landfill  at  a  comp^tive 
price  is  essential  to  a  hauling  company 
performing  commercial  containerized 
hauling  service  because  disposal  costs 
accoimt  for  approximately  30-50 
percent  of  the  revenues  received  for  this 
service.  Suitable  MSW  landfills  are 
difficuh  and  time  consuming  to  obtain 
because  of  the  scarcity  of  appropriate 
land,  high  capital  cost,  local  resident 
opposition,  and  government  regulation. 
Several  years  are  reqxiired  to  process  an 
application,  with  no  guarantee  of 
success. 

In  Texas,  dry  waste  can  be  taken  to 
what  is  referred  to  as  a  dry  waste  (Type 
4)  landfill.  Access  to  a  suitable  landfill 
at  a  competitive  price  is  essential  to  a 


hauling  company  collecting  dry  waste 
because  disposal  costs  can  account  for 
over  60%  of  the  revenues  for  this 
service.  Dry  waste  landfills  are  difficult 
and  time  consuming  to  obtain  because 
to  permit  and  build  a  Type  4  landfill  in 
Texas,  one  must  go  through  a  process 
similar  to  that  for  permitting  a  Type  1 
landfill.  Several  years  are  required  to 
process  an  application,  with  no 
guarantee  of  success. 

TransAmerican 's  merger  with  USA 
Waste  will  substantially  lessen 
competition  for  landfill  service  in  the 
Houston  market.  Actual  and  potential 
competition  between  USA  Waste  and 
TransAmerican  for  the  provision  of 
MSW  and  dry  waste  landfill  service  in 
the  Houston  market  will  be  eliminated. 
USA  Waste  is  the  largest  owner  of  dry 
waste  landfill  services  in  the  Houston 
market.  In  the  Houston  area,  there  are  18 
Type  4  landfills  in  the  Houston  area. 
USA  Waste  has  eleven  dry  waste 
landfills  (four  operating)  and 
TransAmerican  has  one.  Concerning 
Type  1  MSW  landfills,  there  are  nine  in 
the  Houston  area  that  are  owned  by 
three  firms.  Through  the  Final 
Judgment,  TransAmerican  obtained 
access  to  the  USA  Waste  Type  1 
landfills  for  a  peritxl  often  years 
thereby  assuring  it  disposal  access  for 
the  MSW  it  hauls. 

As  a  result  of  the  acquisition,  the 
concentration  of  dry  waste  landfill 
services  in  the  Houston  market  will  be 
substantially  increased,  which  is  likely 
to  resuh  in  price  increases. 
Furthermore,  a  small  containerized 
hauling  competitor  with  guaranteed 
access  to  Typ>e  1  landfills  will  be 
removed  fitim  the  Houston  area.  In  the 
Houston  market,  there  are  no  alternative 
types  of  facilities  available  for  the 
disposal  of  either  MSW  waste  or  dry 
waste.  Although  dry  waste  can  be  taken 
to  either  a  MSW  or  a  dry  waste  landfill, 
prices  at  the  MSW  landfill  are 
significantly  higher  than  at  the  dry 
waste  landfill,  so  that  MSW  landfills  are 
not  normally  used  for  dry  waste. 
Accordingly,  haulers  are  not  likely  to 
switch  to  another  disposal  service 
despite  an  increased  concentration  in 
the  ownership  of  MSW  or  dry  landfills 
and  a  likely  price  increase  resulting 
from  the  merger. 

C.  Harm  to  Competition  as  a 
Consequence  of  the  Acquisition 

The  United  States  asserts  that  the 
transaction  would  have  the  following 
effects,  among  others:  competition  for 
the  provision  of  small  containerized 
hauling  service  and  landfill  disposal 
service  in  the  Houston  market  will  be 
substantially  lessened;  actual  and 
potential  competition  between  USA 


Waste  and  TransAmerican  in  the 
provision  of  small  containerized  hauling 
service  and  landfill  disposal  service  in 
the  Houston  market  will  be  eliminated; 
and  prices  for  small  contianerized 
hauling  service  and  landfill  disposal 
service  in  the  Houston  market  are  likely 
to  increase  above  competitive  levels. 

III.  Explanation  of  the  Proposed 
Modified  Final  Judgment 

The  provisions  of  the  proposed 
Modified  Final  Judgment  are  designed 
to  eUminate  the  anticompetitive  effects 
of  the  acquisition  in  small  containerized 
hauling  services  in  the  Houston  market 
by  ensuring  that  the  intent  of  the 
provisions  of  the  Final  Judgment 
relating  to  the  Houston  market  and  the 
Houston  Divestiture  Assets  entered  by 
the  Court  on  December  17,  1996  are 
enforced  and  a  new,  independent  and 
economically  viable  competitor  is 
established  in  the  Houston  market.  The 
proposed  Modified  Final  Judgment 
requires  USA  Waste  and 
TransAmerican,  within  90  days  of  May 
6,  1998,  to  divest,  as  viable  ongoing 
business,  the  Houston  Hauling  Assets. 
Sunray  Assets  and  the  Airspace  Assets. 
The  divestitures  would  include  the 
small  containerized  hauling  service 
assets,  landfill  disposal  assets,  and  such 
other  assets  as  may  be  necessary  to 
ensure  the  viability  of  the  small 
container  and  landfill  businesses.  If 
USA  Waste  and  TransAmerican  cannot 
accomplish  these  divestitures  within  the 
above-described  period,  the  proposed 
Modified  Final  Judgment  provides  that, 
upon  application  (after  consultation 
with  Texas)  by  the  United  States,  the 
Court  will  appoint  a  trustee  to  effect 
divestiture. 

The  proposed  Modified  Final 
Judgment  provides  that  these  assets 
must  be  divested  in  such  a  way  as  to 
satisfy  the  United  States  (after 
consultation  with  Texas)  that  the 
op>eration8  can  and  will  be  operated  by 
the  purchaser  or  purchasers  as  viable, 
ongoing  businesses  that  can  compete 
effectively  in  the  relevant  market.  USA 
Waste  and  TransAmerican  must  take  all 
reasonable  steps  necessary  to 
accomplish  the  divestitures,  shall 
coojjerate  with  bona  fide  prospective 
purchasers  and,  if  one  is  appointed, 
with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Modified  Final  Judgment  provides  that 
USA  Waste  and  TransAmerican  will  pay 
all  costs  and  expenses  of  the  trustee. 
The  trustee's  commission  will  be 
structured  so  as  to  provide  an  incentive 
for  the  trustee  based  on  the  price 
obtained  and  the  speed  with  which 
divestiture  is  accomplished.  After  his  or 
her  appointment  becomes  effective,  the 
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trustee  will  file  monthly  reports  with 
the  United  States,  Texas,  USA  Waste, 
TransAmerican  and  the  Court,  setting 
forth  the  trustee's  efforts  to  accomplish 
divestiture.  At  the  end  of  six  months,  if 
the  divestiture  has  not  been 
accomplished,  the  trustee  and  the 
United  States,  Texas,  USA  Waste,  and 
TransAmerican  will  make 
recommendations  to  the  Court  which 
shall  enter  such  orders  as  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  including  extending  the  trust  or 
the  term  of  the  trustee's  appointment. 

In  addition,  the  proposea  Modified 
Final  Judgment  intends  to  ehminate  the 
anticompetitive  effects  of  the 
acquisition  in  the  Houston  Area  market 
for  MSW  disposal  services  by  requiring 
USA  Waste  and  TransAmerican  to  sell 
the  rights  to  dispose  of  2  million  tons  of 
MSW  waste  over  ten  years  at  USA 
Waste's  only  two  MSW  landfills  in  the 
area.  The  proposed  Modified  Final 
Judgment  limits  the  amount  disposed  of 
in  any  one  year  to  270,000  tons  and 
requires  that  USA  Waste  will  provide 
the  necessary  services  to  dispose  of  the 
waste  to  the  purchaser  or  any  agents 
designated  by  the  purchaser  in  a 
nondiscriminatory  manner.  The 
availability  of  this  landfill  capacity 
helps  to  ensure  the  success  of  any  entity 
purchasing  the  Houston  Hauling  Assets 
in  competing  with  other  haulers  in  the 
Houston  market. 

Pursuant  to  its  terms,  the  proposed 
Modified  Final  Judgment  mandates  that 
USA  Waste  and  TransAmerican  divest 
TransAmerican's  sole  dry  waste  (Type 
4)  landfill  (the  North  County  Landfill)  in 
the  Houston  area  market.  The 
divestiture  of  the  North  County  Landfill 
will  help  moderate  any  possible 
anticompetitive  effect  related  to  the 
merger  and  its  impact  on  dry  waste 
landfills  in  the  Houston  area  market. 

Finally,  the  requirement  of  the 
proposed  Modified  Final  Judgment  that 
USA  Waste  and  TransAmerican  provide 
30  days  written  notice  of  any  proposed 
purchase  of  significant  waste  hauling  or 
disposal  companies  in  the  Houston 
market  ensures  that  the  U.S.  Department 
of  Justice  and  the  State  of  Texas 
General's  Office  will  be  able  to  review, 
consider  and  oppose  if  necessary  any 
future  consolidation  in  the  market  for  a 
period  of  ten  years. 

rv.  Modification  is  in  the  Public 
Interest 

Uncontested  motions  to  modify  the 
Final  Judgment  are  granted  if  the 
proposed  modification  is  within  the 
reaches  of  the  public  interest.  See,  e.g.. 
United  States  v.  Western  Electric  Co.. 
993  F.2d  1572,  1576  (D.D.C.  1993) 
{Citing  United  States  v.  Western  Electric 


Co..  900  F.2d  283,  307  (D.D.C.  1990) 
(hereinafter  Triennial  Review)).  In  the 
context  of  an  uncontested  motion  to 
modify  an  existing  consent  decree,  the 
"public  interest"  standard  "directs  the 
district  court  to  approve  an  uncontested 
modification  so  long  as  the  resulting 
array  of  rights  and  obligations  is  within 
the  zone  of  settlements  consonant  with 
the  public  interest  today."  United  States 
V  Western  Electric  1993  F.2dat  1576 
(quoting  Triennial  Review,  900  F.2d  at 
307)  (emphasis  in  original).  Thus,  "it  is 
not  up  to  the  court  to  reject  an  agreed- 
on  change  simply  because  the  proposal 
diverged  from  its  view  of  the  public 
interest.  Rather,  the  court  [is]  bound  to 
accept  any  modification  that  the 
Department  (with  the  consent  of  third 
parties,  we  repeat)  reasonably  regarded 
as  advancing  the  public  interest." 
United  States  v.  Western  Electric  Co., 
993  F.2d  at  1576.  See  also  United  States 
V.  Microsoft  Corp..  56  F.3d  1448,  1461- 
62  (D.C.  Cir.  1995);  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9* 
Cir.),  cert,  denied.  454  U.S.  1083  (1981); 
United  States  v.  BNS.  Inc..  858  F.2d  456. 
462  (9"'  Cir.  1988).  Precedent  requires 
that  the  balancing  of  competing  social 
and  political  interests  afl'ected  by  a 
proposed  antitrust  consent  decree  must 
be  left,  in  the  first  instance,  to  the 
discretion  of  the  Attorney  General.  The 
court's  role  in  protecting  the  public 
interest  is  one  of  insuring  that  the 
government  has  not  breached  its  duty  to 
the  public  in  consenting  to  the  decree. 
The  court  is  required  to  determine  not 
whether  a  particular  decree  is  one  that 
will  best  serve  society,  but  whether  the 
settlement  is  'within  the  reaches  of  the 
public  interest.'  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree. 

Bechtel,  648  F.2d  at  666  [emphasis 
added);  See  BNS.  858  F.2d  at  463; 
United  States  v.  National  Broadcasting 
Co..  449  F.  Supp.  1127,  1143  (CD.  Cal. 
1978)  See  also  Microsoft.  56  F.3d  at 
1461. 

V.  Conclusion 

For  all  of  the  foregoing  reasons,  the 
proposed  modification  is  in  the  public 
interest,  and  the  motion  to  enter  the 
Modified  Final  Judgment  should  be 
granted.  Respectfully  submitted. 

Dated:  May  5,  1998. 


For  the  United  States 

Frederick  H.  Parmenter 

Virginia  Bar  No.:  18184,  Attorney.  U.S. 

[department  of  Justice,  Antitrust  Division. 

1401  H Street. N.W..  Washington. DC. 20530. 

(202)  307-0620. 

For  the  States  of  Texas 

E)an  Morales. 

Texas  Attorney  General. 

Mark  Tobey. 

Assistant  Attorney  General.  Chief.  Antitrust 

Section.  Texas  Bar  No.:  20082960. 

Kim  Van  Winkle. 

Assistant  Attorney  General.  Texas  Bar  No.: 
24003104. 

Office  of  the  Attorney  General  of  Texas.  P.O. 
Box  12548.  Austin.  Texas  7871 1-2546.  (512) 
463-2185. 

Motion  of  the  United  States  and  Texas 
for  Modification  of  The  Final  Judgment 

The  United  States  of  America 
("United  States")  and  the  State  of  Texas 
("Texas")  move  this  Court  to  modify  the 
Final  Judgment  in  the  above-captioned 
matter  as  to  the  provisions  relating  to 
the  Houston  Divestiture  Assets  and  the 
Houston  area.  This  motion  is  based  on 
the  following  grounds: 

I.  Definitions 

1.  USA  Waste  means  USA  Waste 
Services,  Inc.,  a  Delaware  corporation 
with  its  headquarters  in  Houston,  Texas, 
and  its  successors  and  assigns,  their 
subsidiaries,  affiliates  directors,  officers, 
managers,  agents  and  employees. 

2.  Houston  Area  means  Harris 
County,  Texas;  Chambers  County, 
Texas;  Brazoria  County,  Texas;  Fort 
Bend  County,  Texas;  Montgomery 
County,  Texas;  Walker  County,  Texas; 
and  Galveston  County,  Texas. 

3.  Houston  Hauling  Assets  means  the 
frontload  commercial  business  of 
TransAmerican  that  provides  solid 
waste  hauling  services  in  the  Houston 
Area.  These  assets  include  all  customer 
lists,  contracts  and  accounts,  including 
all  contracts  for  disposal  of  solid  waste 
at  disposal  facilities,  all  trucks, 
containers,  equipment,  material,  and 
supplies  associated  with  these  assets, 
and  the  garages,  including  all  associated 
equipment,  located  at  10554  Tanner 
Road,  Houston,  Texas  77041  and  999 
Ashland,  Channelview,  Texas  77530. 

4.  Sunray  Assets  means  the  operating, 
permitted  Type  4  landfill  (also  known 
as  the  North  County  Landfill)  and  other 
related  assets  of  TransAmerican  with  an 
office  at  2015  Wyoming  in  League  City, 
Texas.  These  assets  include  the  current 
permit  Number  1849  and  permit 
application  Number  1849A  filed  with 
the  Texas  Natural  Resource 
Conservation  Commission,  all  customer 
lists,  contracts  and  accounts,  including 
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all  equipment,  material,  and  supplies 
associated  with  these  assets. 

5.  Airspace  Assets  means  the  right  to 
dispose,  over  a  ten-year  period  of  up  to 
a  total  of  2.000.000  tons  of  municipal 
solid  waste  in  amounts  of  up  to  a  total 
of  270.000  tons  per  year  at  the 
Hazlewood  Landfill  located  at  4971  Tri- 
City  Beach  Road  in  Baytown,  Texas  and 
the  Brazoria  County  Landfill  located  at 
10310  FM  523  in  Angleton,  Texas. 

6.  Houston  Divestiture  Assets  means 
the  Houston  Hauling  Assets,  Sunray 
Assets,  and  Airspace  Assets. 

IL  Background  and  Obiectives 

1.  On  August  30,  1996.  the  United 
Texas,  and  Pennsylvania  filed  a 
complaint  in  the  above-cationed  case 
alleging  that  USA  Waste's  acquisition  of 
Sanifill.  Inc.  ("Sanifill")  violated 
Section  7  of  the  Clayton  Act.  15  U.S.C. 
18.  The  complaint  alleged  that  the 
combination  of  USA  Waste  and  Sanifill 
would  substantially  lessen  competition 
in  providing  hauling  and  disposal 
services  in  the  Houston  Area  and 
Johnstown,  Pennsylvania. 

2.  On  December  17.  1996,  the  Court 
entered  a  Final  Judgment  which 
directed  the  defendants  to  divest  the 
Houston  Divestiture  Assets  and 
undertake  certain  measure  in  Johnstown 
to  alleviate  the  competitive  harm  of  the 
acquisition. 

3.  The  Houston  Divestiture  Assets 
were  purchased  by  TransAmerican  on 
January  31.  1997. 

4.  On  January  26,  1998.  USA  Waste 
entered  into  an  agreement  with 
TransAmerican  pursuant  to  which  USA 
Waste  proposed  to  merge 
TransAmerican  with  USA  Waste.  The 
value  of  the  proposed  transaction  is 
approximately  $125,470,000. 

5.  On  February  26.  1998, 
TransAmerican  notified  the  United 
States  and  Texas  as  required  by  the 
Final  Judgment  that  TransAmerican  has 
undertaken  to  merge  itself  with  USA 
Waste.  Section  V.G.  of  the  Final 
Judgment  requires  the  purchaser  of  the 
Houston  Divestiture  Assets  (e.g., 
TransAmerican)  to  give  the  United 
States  and  Texas  45  days  notice  in 
advance  of  any  sale  of  the  Houston 
Divestiture  assets  and  that  the  purchaser 
shall  not  sell  the  Houston  Divestiture 
Assets  to  the  defendants  (e.g..  USA 
Waste)  during  the  life  of  the  decree. 

6.  On  Aprir9.  1998,  the  United  States 
sent  a  letter  to  USA  Waste  and 
TransAmerican  notifying  them  that 
based  on  its  investigation  consultations 
with  Texas,  it  could  not  give  its  consent 
to  USA  Waste's  proposed  purchase  of 
the  Houston  assets. 

7.  USA  Waste  and  TransAmerican 
have  agreed  to  the  prompt  and  certain 


divestiture  of  the  Houston  Divestiture 
Assets  as  a  viable  business  operation  to 
a  third  party  or  parties  to  assure  that 
competition  is  not  substantially 
lessened  in  the  Houston  Area. 

8.  For  the  purpose  of  accomplishing 
the  divestiture  of  the  Houston 
Divestiture  Assets.  USA  Waste  and 
TransAmerican  authorize  the  United 
and  Texas  to  state  that  they  concur  in 
this  motion. 

9.  The  United  States  does  not  believe 
that  that  proposed  Modified  Final 
Judgment  is  subject  to  the  Antitrust^ 
Procedures  and  Penalties  Act,  15  U.S.C. 
16.  However,  the  United  States  intends 
to  follow  the  comment  procedures 
outlined  in  the  attached  Explanation  of 
Procedures.  After  completion  of  the 
procedures,  the  United  States  will  file 
another  motion  requesting  that  the 
Court  enter  the  attached  Modified  Final 
Judgment. 

Respectfully  submitted. 
Dated;  May  5th.  1998 
For  the  United  States: 
Frederick  H.  Parmenter. 
Virginia  Bar  No.:  18184,  U.S.  Department  of 
Justice.  Antitrust  Division,  1401  H  Street, 
N.W..  Suite  3000.  Washington.  D.C.  20530, 
(202)  307-0620. 
For  The  State  of  Texas 
Dan  Morales, 
Texas  Attorney  General. 
Mark  Tobey, 

Assistant  Attorney  General.  Chief,  Antitrust 
Section.  Texas  Bar  No.:  20082960. 
Kim  Van  Winkle. 

Assistant  Attorney  General.  Texas  Bar  No.: 
24003104. 

Office  of  the  Attorney  General  of  Texas,  P.O. 
Box  12548.  Austin.  Texas  7871 1-2546,  (512) 
463-2185. 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  United  States  of 
America,  the  State  of  Texas.  USA  Waste 
Services,  Inc..  and  TransAmerican 
Waste  Industries,  Inc.,  subject  to 
approval  and  entry  by  the  Court,  that: 

L  Definitions 

As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

A.  Solid  waste  hauling  means  the 
collection  and  transportation  to  a 
disposal  site  of  municipal  solid  waste 
(but  not  construction  and  demolition 
waste;  medical  waste;  organic  waste; 
special  waste,  such  as  contaminated 
soil;  sludge;  or  recycled  materials)  from 
residential,  commercial  and  industrial 
customers. 

B.  USA  Waste  means  USA  Waste 
Services,  Inc..  a  Delaware  corporation 
with  its  headquarters  in  Houston,  Texas 
and  its  successors  and  assigns,  their 


subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
eniployees. 

C.  TransAmerican  means 
TransAmerican  Waste  Industries,  Inc..  a 
Delaware  corporation  with  its 
headquarters  in  Houston.  Texas  and  its 
successors  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees. 

F.  Houston  Area  means  Harris 
County.  Texas;  Chambers  County, 
Texas;  Brazoria  County,  Texas;  Fort 
Bend  County,  Texas;  Montgomery 
County.  Texas;  Walker  County,  Texas; 
and  Galveston  County.  Texas. 

G.  Houston  Hauling  Assets  means  the 
frontload  commercial  business  of 
TransAmerican  that  provides  solid 
waste  hauling  services  in  the  Houston 
Area.  These  assets  include  all  customer 
lists,  contracts  and  accounts,  including 
all  contracts  for  disposal  of  solid  waste 
at  disposal  facilities,  all  trucks,  and 
containers,  equipment,  material,  and 
supplies  associated  with  these  assets, 
and  the  garages,  including  all  associated 
equipment,  located  at  10554  Tanner 
Road.  Houston.  Texas  77041  and  999 
Ashland.  Channelview.  Texas  77530. 

H.  Sunray  Assets  means  the  operating, 
permitted  Type  4  landfill  (also  knovm 
as  the  North  County  Landfill)  and  other 
related  assets  of  USA  Waste  with  an 
office  at  2015  Wyoming  in  League  City. 
Texas.  These  assets  include  the  current 
permit  Number  1849  and  permit 
application  Number  1849A  filed  with 
the  Texas  Natural  Resource 
Conservation  Commission,  all  customer 
lists,  contracts  and  accounts,  including 
all  equipment,  material,  and  supplies 
associated  with  these  assets. 

I.  Airspace  Assets  means  the  right  to 
dispose,  over  a  ten-year  period  of  up  to 
a  total  of  2.000.000  tons  of  municipal 
solid  waste  in  amounts  of  up  to  a  total 
of  270.000  tons  per  year  at  the 
Hazlewood  Landfill  located  at  4971  Tri- 
City  Beach  Road  in  Baytown,  Texas  and 
the  Brazoria  Coimty  Landfill  located  at 
10310  FM  523  in  Angleton,  Texas. 

J.  Houston  Divestiture  Assets  means  to 
the  Houston  Hauling  Assets,  Sunray 
Assets,  and  Airspace  Assets. 

n.  Objectives 

The  Modified  ^inal  Judgment  filed  in 
this  case  is  meant  to  ensure  USA 
Waste's  prompt  divestiture  of  the 
Houston  Divestiture  Assets  for  the 
purpose  of  maintaining  a  viable 
competitor  in  the  waste  disposal  and 
hauling  business  in  the  Houston  area  to 
remedy  the  effects  that  the  United  States 
and  Texas  allege  would  otherwise  result 
,     ft-om  USA  Waste's  proposed  acquisition 
of  TransAmerican.  This  Hold  Separate 
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Stipulation  and  Order  ensures,  prior  to 
such  divestiture,  that  the  Houston 
Hauling  Assets  and  the  Sunray  Assets 
which  are  being  divested  be  maintained 
as  independent,  economically  viable, 
ongoing  business  concerns,  and  that 
competition  is  maintained  during  the 
pendency  of  the  divestiture. 

III.  Hold  Separate  ProTisions 

Until  the  divestiture  required  by  the 
Modified  Final  Judgment  has  been 
accomplished: 

A.  USA  Waste  shall  preserve, 
maintain,  and  operate  the  Houston 
Hauling  Assets  and  the  Sunray  Assets  as 
independent  competitors  with 
management,  sales,  and  operations  held 
entirely  separate,  distinct  and  apart 
from  those  of  USA  Waste.  USA  Waste 
shall  not  coordinate  the  marketing  or 
sale  of  its  waste  disposal  and  hauling 
business  with  the  waste  disposal  and 
hauling  business  at  the  Houston  Hauling 
Assets  and  the  Sunray  Assets.  Within 
thirty  (30)  days  of  the  entering  of  this 
Order.  USA  Waste  will  inform  the 
United  States  and  Texas  of  the  steps 
taken  to  comply  with  this  provision. 

B.  USA  Waste  shall  take  all  steps 
necessary  to  ensure  that  the  Houston 
Hauling  Assets  and  the  Sunray  Assets 
will  be  maintained  and  operated  as 
independent,  ongoing,  economically 
viable  and  active  competitors  in  the 
waste  disposal  and  hauling  business  in 
the  Houston  area:  and  that  the 
management  of  the  Houston  Hauling 
Assets  and  the  Sunray  Assets  will  not  be 
influenced  by  USA  Waste,  and  the 
books,  records,  competitively  sensitive 
sales,  marketing  and  pricing 
information,  and  decision-making 
associated  with  the  Houston  Hauling 
Assets  and  the  Sunray  Assets  will  be 
kept  separate  and  apart  from  the 
operations  of  USA  Waste.  USA  Waste's 
influence  over  the  Houston  Hauling 
Assets  and  the  Sunray  Assets  shall  be 
limited  to  that  necessary  to  carry  out 
USA  Waste's  obligations  under  this 
Order  and  the  Modified  Final  Judgment. 

C.  USA  Waste  shall  use  all  reasonable 
efforts  to  maintain  and  increase  waste 
disposal  and  hauling  sales  at  the 
Houston  Hauling  Assets  and  the  Sunray 
Assets,  and  shall  maintain  at  1997  or 
previously  approved  levels,  whichever 
are  higher,  promotionai.  advertising, 
sales,  technical  assistance,  marketing 
and  merchandising  support  for  the 
disposal  and  hauling  of  waste  associated 
with  the  Houston  Hauling  Assets  and 
the  Sunray  Assets. 

D.  USA  Waste  shall  provide  sufficient 
working  capital  to  maintain  the  Houston 
Hauling  Assets  and  the  Sunray  Assets  as 
economically  viable,  ongoing 
businesses. 


E.  USA  Waste  shall  take  all  steps 
necessary  to  ensure  that  the  Sunray 
Assets  are  fully  maintained  in  operable 
condition  at  no  lower  than  its  current 
rated  capacity,  and  shall  maintain  and 
adhere  to  normal  repair  and 
maintenance  schedules  for  the  Houston 
Hauling  Assets  and  the  Sunray  Assets. 

F.  USA  Waste  shall  not,  except  as  part 
of  a  divestiture  approved  by  the  United 
States  and  Texas,  remove,  sell,  lease, 
assign,  transfer,  pledge  or  otherwise 
dispose  of  any  assets  of  the  Houston 
HauUng  Assets  and  the  Sunray  Assets, 
including  intangible  assets  that  relate  to 
the  permits  described  in  Section  I  of  the 
Modified  Final  Judgment. 

G.  USA  Waste  shall  maintain,  in 
accordance  with  sound  accounting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  that  report  on  a  periodic  basis, 
such  as  the  last  business  day  of  every 
month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  the  Houston  Hauling 
Assets  and  the  Sunray  Assets. 

H.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Agreement, 
USA  Waste  and  TransAmerican  shall 
not  hire  and  USA  Waste  and 
TransAmerican  shall  not  transfer  or 
terminate,  or  alter  any  current 
employment  or  salary  agreements  for 
any  USA  Waste  or  TransAmerican 
employees  who  (I)  on  the  date  of  the 
signing  of  this  Agreement,  work  at  the 
Houston  Hauling  Assets  or  the  Simray 
Assets  or  (ii)  are  members  of 
management  referenced  in  Section  III(I) 
of  this  Order. 

I.  Until  such  time  as  the  Houston 
Hauling  Assets  and  the  Sunray  Assets 
are  divested,  the  Assets  to  be  Divested 
shall  be  managed  by  Ted  Meyer  of 
TransAmerican.  Ted  Meyer  shall  have 
complete  managerial  responsibility  for 
the  Houston  Hauling  Assets  and  the 
Sunray  Assets,  subject  to  the  provisions 
of  this  Order  and  the  Modified  Final 
Judgment.  In  the  event  that  Ted  Meyer 
is  unable  to  perform  his  duties,  USA 
Waste  shall  appoint,  subject  to  the 
United  States'  and  Texas'^^pproval,  a 
replacement  within  ten  (10)  working 
days.  Should  USA  Waste  fail  to  appoint 
a  replacement  acceptable  to  the  United 
States  and  Texas  within  ten  (10) 
working  days,  the  United  States  and 
Texas  shall  appoint  a  replacement. 

J.  USA  Waste  shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the 
Modified  Final  Judgment  to  complete 
the  divestiture  pursuant  to  the  Modified 
Final  Judgment  to  a  suitable  purchaser. 

K.  this  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 


consummation  of  the  divestiture 
contemplated  by  the  Modified  Final 
Judgment  or  until  further  Order  of  the 
Court. 

Dated:  May  5, 1998. 

For  the  United  States: 

Frederick  H.  Parmenter, 

Virginia  Bar  No.:  18184,  U.S.  Department  of 
Justice,  Antitrust  Division,  1401  H  Street, 
N.W.,  Suite  3000.  Washington,  D.C.  20530. 
(202)307-0620. 

For  the  State  of  Texas 

Dan  Morales. 

Texas  Attorney  General. 

Mark  Tobey. 

Assistant  Attorney  General,  Chief,  Antitrust 

Section,  Texas  Bar  No. :  20082960. 

For  USA  Waste  Services,  Inc. 

James  R.  Weiss, 

District  of  Columbia  Bar  No. :  379798.  Preston, 

Gates,  Ellis  &■  Rouvelas  Meeds,  1 735  New 

York  Avenue,  N.  W.,  Suite  500,  Washington, 

DC.  20006-5209.  (202) 662-8425. 

For  TransAmerican  Waste  Industries,  Inc. 

).  David  Green, 

Sr.  Vice  President  &■  General  Counsel, 

TransAmerican  Waste  Industries,  Inc.,  10554 

Tanner  Road,  Houston.  Texas  77041,  (713) 

956-1212. 

Kim  Van  Winkle, 

Assistant  Attorney  General,  Texas  Bar  No.: 
24003104,  Office  of  the  Attorney  General  of 
Texas,  P.O.  Box  12548,  Austin.  Texas  78711- 
2546,(512)463-2185. 

Order 

It  is  so  ordered,  this  6th  day  of  May. 
1998. 

Gladys  Kessler, 
United  States  District  fudge. 
[FR  Doc.  98-16216  Filed  6-17-98;  8:45  am) 

BtLUNG  COOe  4410-11-M 


DEPARTMENT  OF  JUSTICE 

AntJtaist  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Enterprise  Computer 
Telephony  Forum 

Notice  is  hereby  given  that,  on  June 
25,  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  Enterprise 
Computer  Telephony  Forum  ("ECTF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
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Specifically.  Deutsche  Telekom.  Berlin. 
GERMANY;  and  Excel.  Inc.,  Hyannis. 
MA,  have  become  Principal  Members. 
Ariel  Corp.,  Cranbury,  NJ;  Comdial 
Corporation,  Charlottesville,  VA; 
DeTeWe  Kommunikations.  Berlin. 
GERMANY;  Dictaphone.  Stratford,  CT; 
Eastman  Kodak,  Rochester,  NY;  Force 
Computers,  San  Jose,  CA;  Mitsubishi 
Electronics  Corp.,  Kanagawa,  JAPAN; 
Offnet  SPA,  Rome,  ITALY;  Phillips 
Business  Communications,  Hilversum, 
THE  NETHERLANDS;  Sununa  Four. 
Inc..  Manchester.  NH;  and  Vanguard, 
Morris  Plains,  NJ,  have  become 
Auditing  Members. 

Precision  Systems.  Inc.  and  Voice 
Technologies  Group  are  no  longer 
Principal  Members. 

Ascom  Telecom  Ltd,  Berkeley  Speech 
Technologies;  and  Digital  Systems 
International,  are  no  longer  Auditing 
Members. 

No  other  changes  have  been  made  in 
the  membership,  nature  or  objectives  of 
ECTF.  Membership  remains  open,  and 
ECTP  intends  to  file  additional  vmtten 
notifications  disclosing  all  changes  in 

membership.  

On  February  20. 1996,  ECTF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  13,  1996  (61  FR  22074). 

The  last  notification  was  filed  with 
the  Department  on  May  2,  1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  28,  1997  (62  FR 
63387). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-16219  Filed  6-17-98;  8:45  am] 

BILLING  COOC  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on  April 
10.  1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National  Center 
for  Manufacturing  Sciences,  Inc. 
("NCMS")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 


recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  following  companies 
were  accepted  as  active  members  of 
NCMS:  Dow-United  Technologies 
Composite  Products,  Inc..  Wallingford. 
CT;  OG  Technology,  Inc.,  Ann  Arbor, 
MI;  Preco  Industries,  Inc.,  Lenexa,  KS; 
Steel  Products  Division  (United  Defense 
Systems,  L.P.).  Anniston.  AL; 
MicroDexterity  Systems.  Inc., 
Carbondale.  CO.  Also  approved  for 
affiliate  membership  in  NCMS  were: 
Alberta  Research  Council.  Edmonton. 
Alberta.  CANADA;  Interconnection 
Technology  Research  Institute,  Austin, 
TX;  Industry  Canada,  Ottawa,  Ontario, 
CANADA;  Materials  and  Manufacturing 
Ontario,  Mississauga,  Ontario, 
CANADA;  National  Research  Council, 
Ottawa,  Ontario,  CANADA. 

The  following  companies  recently 
resigned  from  membership  in  NCMS: 
Angle.  Inc..  Springfield.  VA;  SDL.  Inc.. 
San  Jose.  CA;  American  Foundrymen's 
Society.  Des  Plains.  IL;  Gear  Research 
Institute.  Evanston.  IL. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project, 
membership  remains  open,  and  NCMS 
intends  to  file  additional  written 
notification  disclosing  all  changes. 

On  February  20. 1987.  NCMS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  17.  1987  (52  FR  8375). 
The  last  notification  was  filed  with 
the  Department  on  October  20.  1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  28, 1997  (62  FR 
63388). 

Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  98-16217  Filed  6-17-98;  8:45  am] 

BILUNO  CODE  4410-11-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Preservation 
Meeting 

Notice  is  hereby  given  that  the 
National  Archives  Advisory  Committee 
on  Preservation  will  meet  Tuesday. 
August  11,  1998.  fi^m  9  a.m.  to  4  p.m. 
in  lecture  room  A  of  the  National 
Archives  at  College  Park.  8601  Adelphi 
Rd..  College  Park.  MD  20740-6001. 

The  agenda  for  the  meeting  will  be 
Charters  reencasement  needs  and 
reencasement  design  concept. 


This  meeting  will  be  open  to  the 
public.  For  further  information,  contact 
Alan  Cabnes  at  (301)  713-7403. 

Dated:  June  12. 1998. 
John  W.  Carlin. 

Archivist  of  the  United  States. 

[FR  Doc.  98-16224  Filed  6-17-98;  8:45  am] 

BILUNO  CODE  7»1S-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  Engineering 
Education  and  Centers  (#173). 

Date/Time:  July  9-10. 1998.  7:30  a.m.-5:30 
p.m. 

Place:  National  Science  Foundation.  Room 
580,  4201  Wilson  Boulevard,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mary  Poats.  Program 
Manager,  Engineering  Education  and  Centers 
Division,  National  Science  Foundation, 
Room  585  4201  Wilson  Boulevard,  Arlington, 
VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Combined  Research- 
Curriculum  Development  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  15, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-16245  Filed  6-17-98;  8:45  am] 

BILUNG  CODE  7S5S-01-M 


PANAMA  CANAL  COMMISSION 

Extension  of  a  Currently  Approved 
Collection  of  Information 

agency:  Panama  Canal  Commission. 
action:  Notice. 

summary:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
109  Stat.  163),  this  notice  announces  the 
Panama  Canal  Commission  (PCC)  is 
planning  to  submit  to  the  Office  of 
Management  and  Budget  a  Paperwork 
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Reduction  Act  Submission  (83-1)  for  an 
extension  of  a  currently  approved 
collection  of  information  entitled 
"Procurement-Related  Forms  and 
Contract  Clauses,"  0MB  No.  3207-^007. 
DATES:  Written  comments  on  this 
proposed  action  regarding  the  collection 
of  information  must  be  submitted  by 
August  17.  1998. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Edward  H. 
Clarke.  Desk  Officer  for  Panama  Canal 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Room  10202.  New 
Executive  Office  Building.  Office  of 
Management  and  Budget.  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Huff,  Office  of  the  Secretary. 
Panama  Canal  Commission.  202-634- 
6441. 

SUPPlfMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  Collection  of  information  is 
defined  in  44  U.S.C.  3502  (3)  and  5  CFR 
1320.3  (c).  Section  3506  (c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  agencies  to  provide  a  60-day 
notice  in  the  Federal  Register,  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information, 
by  soliciting  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
collection  will  have  practical  utility;  (b) 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title:  Procurement-Related  Forms  and 
Contract  Clauses. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Background:  The  information 
requested  is  authorized  by  the  Panama 
Canal  Commission  Acquisition 
Regulation,  codified  at  48  Code  of 
Federal  Regulations  Chapter  35. 

Abstract:  On  September  15,  1982,  the 
Panama  Canal  Commission  submitted  to 
0MB  a  request  for  approval  of  the  forms 
used  by  the  Commission  in  connection 
with  the  procurement  of  supplies, 
services,  and  construction  required  by 
the  Panama  Canal  Commission  for  the 


operation  and  maintenance  of  the 
Panama  Canal.  0MB  approved  this 
collection  for  use  through  September  30. 
1985,  and  assigned  it  OMB  No.  3207- 
0007.  On  August  30,  1985.  the 
Commission  requested  extension  of  the 
expiration  date  of  the  collection  of 
information  designated  Procurement- 
Related  Forms  through  September  30, 
1988.  Prior  to  the  expiration,  the 
Commission  requested  another 
extension  and  received  approval 
through  December  1992.  On  October  7, 
1992,  the  Commission  submitted  to 
OMB  for  approval  the  collection 
"Procurement-Related  Forms  and 
Contract  Clauses."  OMB  approved  the 
collection  through  October  31,  1995.  On 
July  12, 1995,  the  Commission 
submitted  a  request  for  revision  of  this 
collection  and  received  approval 
through  August  31,  1998.  The  forms  are 
used  to  furnish  the  information  required 
by  solicitation  provisions  or  contract 
clauses. 

Annual  Burden  Hours:  19.853. 

Estimated  Number  of  Respondents: 
69.092. 

Estimated  Total  Hours  per  Response: 
30  minutes. 

Frequency  of  Collection:  On  occasion. 

Affected  Public:  Business  or  other  for 
profit. 
Jacinto  Wong, 

Chief  Information  Officer,  Senior  Official  for 
Information  Resources  Management. 

(FR  Doc.  98-16157  Filed  &-17-98;  8:45  am] 

BILUNQ  CODE  3640-04-P 


POSTAL  RATE  COMMISSION 
Sunshine  Act  Meetings 

NAME  OF  agency:  Postal  Rate 
Commission. 

TIME  AND  DATE:  10:30  a.m.,  July  23,  1998. 

PUVCE:  Commission  Conference  Room, 
1333  H  Street,  NW,  Suite  300. 
Washington.  DC  20268-0001. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  To  discuss 
and  vote  on  the  Postal  Rate  Commission 
Budget  for  FY  1999  and  election  of  a 
Vice  Chairman. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Margaret  P.  Crenshaw,  Secretary.  Postal 
Rate  Commission.  Suite  300, 1333  H 
Street,  NW,  Washington.  DC  20268- 
0001,  (202)  789-6820. 

Dated:  June  16, 1998. 
Margaret  P.  Crenshaw, 

Secretary. 

[FR  Doc.  98-16339  Filed  6-16-98;  11:46  am] 

BILUNQ  COOE  7710-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Equus  II  Incorporated, 
Common  Stock,  $.001  Par  Value)  File 
No.  1-11362 

June  12, 1998. 

Equus  n  Incorporated  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  writhdraw 
the  above  specified  security  ("Security") 
ht)m  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawring  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company's  Security  has  been 
listed  for  trading  on  the  Amex  and, 
pursuant  to  a  Registration  Statement  on 
Form  8-A  which  became  effective  on 
May  20.  1998,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE").  Trading  in  the 
Company's  Security  on  the  NYSE 
commenced  at  the  opening  of  business 
on  May  20.  1998.  and  concurrently 
therewith  such  Security  was  suspended 
from  trading  on  the  Amex. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  such 
Exchange  a  certified  copy  of  resolutions 
adopted  by  the  Company's  Board  of 
Director's  authorizing  the  withdrawal  of 
its  Security  from  listing  and  registration 
on  the  Amex  and  by  setting  forth  in 
detail  to  such  Exchange  the  reasons  for 
such  proposed  withdrawal,  and  the  facts 
in  support  thereof.  In  making  the 
decision  to  withdraw  its  Security  horn 
listing  on  the  Amex,  the  Company 
considered  the  expense  of  maintaining  a 
dual  listing. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
from  listing  and  registration  on  the 
Amex. 

By  reason  of  section  12(b)  of  the  Act 
and  the  rules  and  regulations 
thereunder,  the  Company  shall  continue 
to  be  obligated  to  file  reports  under 
Section  13  of  the  Act  with  the 
Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  July  6, 1998,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W..  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms. 
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if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  98-16246  Filed  6-17-98;  8:45  am] 

BIUJNQ  CODE  tOlfr-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  IC-23249;  812-10904] 

New  York  Life  Capital  Corporation; 
Notica  of  Application 

June  12,  1998. 

AQB4CY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACnON:  Notice  of  apphcation  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  all  provisions  of  the 
Act. 

SUMMARY  OF  APPUCATION:  Applicant, 
New  York  Life  Capital  Corporation, 
requests  an  order  that  would  permit  it 
to  sell  certain  debt  securities  and  use 
the  proceeds  to  finance  the  business 
activities  of  its  parent  company  and 
certain  companies  controlled  by  the 
parent  company. 

RUNG  DATES:  The  application  was  filed 
on  December  18,  1997,  and  amended  on 
April  28,  1998,  and  June  4,  1998. 

HEAMNG  OR  NOTIFICATION  OF  HEARMQ:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
8, 1998  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  afBdavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fiflh 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  51  Madison  Avenue,  New 
York,  New  York  10010. 


FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  apphcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth  St., 
N.W.,  Washington,  D.C.  20549  (tel.  202- 
942-8090). 

Applicant's  Representations 

1.  Apphcant  is  a  Delaware 
corporation  and  a  wholly-owned 
indirect  subsidiary  of  New  York  Life 
Insurance  Company  ("New  York  Life"). 
New  York  Life  is  a  mutual  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York.  New  York  Life, 
directly  and  through  its  subsidiaries, 
provides  various  financial  services 
including  the  sale  of  group  pension 

Products,  health  insurance,  annuities, 
rokerage  services,  investment  advisory 
services,  mutual  funds,  and  variable  life 
and  annuity  insurance  products.  New 
York  Life  is  exempt  from  regulation 
under  the  Act  by  section  3(c)(3)  of  the 

Act. 

2.  Apphcant  was  formed  in  1995  for 
the  purpose  of  financing  the  business 
operations  of  New  York  Life  and  its 
subsidiaries  ("Controlled  Companies"). 
Applicant's  primary  function  to  borrow 
funds  through  the  sale  of  short-term, 
medium-term,  and  long-term  debt 
securities  as  well  as  non-voting 
preferred  stock,  and  to  lend  the 
proceeds  from  these  offerings  to  New 
York  Life  and  its  Controlled  Companies 
to  help  finance  their  operations.  Certain 
of  the  Controlled  Companies  are  exempt 
from  regulations  under  the  Act  by 
certain  provisions  of  section  3(c)  of  the 
Act.  None  of  the  Controlled  Companies 
to  which  applicant  may  lend  will  be 
relying  on  sections  3(c)(1)  or  3(c)(7)  of 

the  Act. 

3.  All  of  apphcant 's  debt  securities 
and  non-voting  preferred  stock  issued  to 
or  held  by  the  pubhc  will  be 
imconditionally  guaranteed  by  New 
York  Life  as  to  the  payment  of,  as 
applicable,  principal,  interest,  premium, 
dividends,  liquidation  preference  and 
sinking  fund  payments.  In  the  event  of 
any  default  in  payment  of  these 
amoimts,  the  public  holders  of  the 
securities  may  institute  legal 
proceedings  directly  against  New  York 
Life  without  first  proceeding  against 
applicant.  Furthermore,  any  convertible 
or  exchangeable  seciuities  issued  by 
applicant  shall  be  convertible  or 
exchangeable  only  for  securities  issued 
by  New  York  Life  or  for  applicant's  debt 
securities  or  non-voting  preferred  stock. 


4.  Applicant  will  invest  in  or  loan  at 
least  85%  of  any  cash  or  cash 
equivalents  raised  by  apphcant  to  New 
York  Life  and  its  Controlled  Companies 
as  soon  as  practicable,  but  in  no  event 
later  than  six  months  after  applicant 
receives  the  cash  or  cash  equivalents.  If 
applicant  borrows  amounts  in  excess  of 
the  amounts  required  by  New  York  Life 
and  its  Controlled  Companies,  applicant 
will  invest  this  excess  in  certain 
temporary  investments  pursuant  to  rule 
3a-5  under  the  Act  discussed  below. 

Applicant's  Legal  Analysis 

1.  Applicant  requests  an  order  under 
section  6(c)  of  the  Act  exempting  it  from 
all  provisions  of  the  Act.  Applicant 
states  that  rule  3a-5  under  the  Act 
provides  an  exemption  from  the 
definition  of  investment  company  for 
certain  companies  organized  primarily 
to  finance  the  business  operations  of 
their  parent  companies  or  companies 
controlled  by  their  parent  companies. 

2.  Rule  3a-5(b)(2)  provides  that  a 
"parent  company"  is  a  company  that 
derives  its  non-investment  company 
status  from  section  3(a)  of  the  Act,  the 
rules  under  section  3(a)  of  the  Act,  or 
section  3(b)  of  the  Act.  Rule  3a-5(b)(3)(i) 
in  relevant  part  defines  a  "company 
controlled  by  the  parent  company"  to  be 
a  corporation,  partnership,  or  joint 
venture  that  is  not  considered  an 
investment  company  under  section  3(a) 
of  the  Act,  the  rules  under  section  3(a) 
of  the  Act,  or  section  3(b)  of  the  Act. 

3.  Apphcant  states  that  New  York  Life 
may  not  qualify  as  a  "parent  company" 
under  rule  3a-5(b)(2)  because  it  derives 
its  non-investment  company  status  from 
section  3(c)(3)  of  the  Act.  Applicant  also 
states  that  certain  Controlled  Companies 
that  may  receive  loans  from  applicant, 
may  not  qualify  as  a  "company 
controlled  by  the  parent  company" 
under  rule  3a-5(b)(3)(i)  because  these 
Companies  derive  their  non-investment 
company  status  from  sections  3(c)(2), 
3(c)(3),  3(c)(5),  or  3(c)(6)  of  the  Act. 

4.  Apphcant  asserts  that  neither  New 
York  Lire  nor  these  Controlled 
Companies  engage  primarily  in 
investment  company  activities.  If  New 
York  Life,  or  any  of  its  Controlled 
Companies,  were  itself  to  issue  the  debt 
obligations  that  are  to  be  issued  by 
applicant  and  use  the  proceeds  for  its 
own  purposes  or  advance  them  to  its 
subsidiaries,  neither  New  York  Life  nor 
any  of  its  Controlled  Companies  would 
be  subject  to  regulation  under  the  Act. 
New  York  Life  has  chosen  instead  to  use 
applicant  as  a  vehicle  for  this  borrowring 
for  reasons  unrelated  to  the  regulatory 
purposes  of  the  Act. 

5.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person. 
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security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  when  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  Act.  Applicant 
states  that  for  the  reasons  given  above 
its  request  for  exemptive  relief  meets  the 
standards  of  section  6(c). 

Applicant's  Condition 

Applicant  agrees  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

1.  Applicant  will  comply  with  all  of 
the  provisions  of  rule  3a-5  under  the 
Act,  except:  (a)  New  York  Life  will  not 
meet  the  portion  of  the  deflnition  of 
parent  company  in  rule  3a-5(b)(2)(i) 
solely  because  it  is  excluded  from  the 
definition  of  investment  company  under 
section  3(c)(3)  of  the  Act;  and  (b) 
Controlled  Companies  will  not  meet  the 
portion  of  the  definition  of  "company 
controlled  by  the  parent  company"  in 
rule  3a-5(b)(3)(i)  solely  because  they  are 
excluded  from  the  definition  of 
investment  company  by  sections  3(c)(2), 
3(c)(3),  3(c)(5).  or  3(c)(6)  of  the  Act, 
provided  that  any  such  entity  excluded 
from  the  definition  of  investment 
company  under  section  3(c)(5)  of  the 
Act  will  fall  within  section  3(c)(5)(A)  or 
section  3(c)(5)(B)  solely  by  reason  of  its 
holdings  of  accounts  receivable  of  either 
their  own  customers  or  of  the  customers 
of  other  New  York  Life  Controlled 
Companies,  or  by  reason  of  loans  made 
by  it  to  such  New  York  Life  Controlled 
Companies  or  customers,  provided 
further,  that  any  such  entity  excluded 
from  the  definition  of  investment 
company  pursuant  to  section  3(c)(6)  of 
the  Act  will  not  be  engaged  primarily, 
directly  or  through  majority-owned 
subsidiaries,  in  one  or  more  of  the 
businesses  described  in  section  3(c)(5) 
of  the  Act  (except  as  permitted  in  this 
condition). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  9&-16259  Filed  6-17-98;  8:45  am] 

BILUNG  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409.  that  the 


Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  22, 1998. 

An  open  meeting  will  be  held  on 
Monday,  June  22, 1998,  at  11:00  a.m. 

A  closed  meeting  will  be  held  on 
Monday,  June  22, 1998.  following  the 
11:00  a.m.  closed  meeting.  A  closed 
meeting  will  be  held  on  Tuesday,  June 
23,  1998,  at  10:00  a.m. 

Conunissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Unger.  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  open  meeting  scheduled  for 
Monday,  June  22, 1998,  at  11:00  a.m., 
will  be: 

The  Commission  will  hear  oral 
argument  on  an  appeal  by  Laurie  Jones 
Canady.  formerly  a  salesperson  with 
Merrill  Lynch.  Pierce,  Fenner  &  Smith 
Incorporated,  from  an  administrative 
law  judge's  initial  decision.  For  further 
information,  contact  Kermit  B.  Kennedy 
at  (202)  942-0879. 

The  closed  meeting  scheduled  for 
Monday,  June  22,  1998,  following  the 
11:00  a.m.  open  meeting,  will  be: 

Post  argument  discussion. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  June  23, 
1998,  at  10:00  a.m.,  will  be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  June  16. 1998. 
Jonathan  G.  Katz. 

Secretory. 

IFR  Doc.  98-16344  Filed  6-16-98;  11:46  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEOeRAL  REGISTER  OTATION  OF  PREVIOUS 

announcement:  [63  FR  32273.  June  12, 

1998). 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street.  N.W.. 

Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  June  12, 

1998. 

CHANGE  IN  THE  MEETING:  Correction. 

The  Commission  considered  the 
following  item  at  a  closed  meeting  held 
on  Tuesday.  June  16. 1998.  at  10:00  a.m. 
The  item  was  inadvertently  omitted 
from  the  notice  announced  in  the 
Federal  Register  on  June  12,  1998  (63 
FR  32273). 

Post  argimient  discussion. 

Commissioner  Unger.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  June  16. 1998. 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  98-16345  Filed  6-16-98;  11:46  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40080;  File  No.  SR-CBOE- 
98-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  ILX  Fees 

June  9,  1998. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder,* 
notice  is  hereby  given  that  on  June  2, 
1998,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 


'  15  U.S.C  78$(b)(l). 
»17CFR240.19b-«. 
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is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  revise  the 
monthly  fees  for  ILX  optional  features 
available  to  members.  These  fees  are 
currently  set  forth  in  Regulatory 
Circular  95-74.  The  CBOE  will  issue  a 
new  regulatory  circular,  as  set  forth 


below.  Proposed  new  language  is  in 
italics;  proposed  deleted  language  is  in 
brackets. 

REGULATORY  CIRCULAR  [RG  95-74) 

RG98- 

DATE:  [September  8, 1995) 


TO:  CBOE  [Member  Firms)  Members/ 

Member  Firms 
FROM:  [Department  of  Trading 

Operations]  Market  Operations 

Systems  Operations 


RE:  [Monthly  Fees  for  Optional  ILX 
Features/Entitlements)  Revised 
Monthly  ILX  Fees  for  Optional 
Features/Entitlements 

The  following  is  a  listing  of  optional 
features  or  entitlements  noiv  available 
from  ILX,  in  addition  to  the  basic  ILX 
package  [covered  by  the  $350.00 
monthly  fee).*  The  optional  features 
fees  below  are  stated  on  a  monthly,  per 
ILX  terminal  basis. 


New  Feature  Available: 


Firse  Call  Analysis  Estimate 

[NOW  AVAILABLE: 

Options  Analytics  (OPA) -.. ~.. 

Intermediate  Charts  CIT ~ 

CTI  real  time  intraday  charting  (CTI)  

[FEATURE:]  Feature: 

Block  Ticker  ((BLT)] 

[Business  Pulse  (BPP — ~ 

Futures  Montage  [(FUT)] 

Market  Guide  [(MGD))  » 

NASDAQ  Static  Level  II  

NASDAQ  Dynamic  Level  II  — 

Options  Analytics  ^/Intermediate  Charts 

Options  on  Futures  Montage  [(OFM)J  

PorttoHo  Watch  [(PTF)]  

Select  Ticker  (additional  window  tee)  [(SLT)1 

Ticker  ((TKR)]  

Traders  Portfolio  [(TRP)]  

[CHARTS:]  Charts: 

[Basic  Historical  (HST)  » 

Real  Time/lntraday  (CHI)  » 

Advanced  (WCA)  

Additional  Windows  (CHT)  

Windows  Advanced  Historical 

Windows  Advanced  Histoncal  &  Reat-Tune  .. 
[NEWS:]  News: 

(Dow  Jones  &  Reuters  

Dow  Jones  Headlines  &  Retrieve _.„ 

Reuters  Headlines  &  Retrieval 

[EXCHANGES:]  Exchanges: 

Chicago  Board  of  Trade  [(CBT))  

Commodities  Exchange  Center  [(CEC)]  

Kansas  City  Board  of  Trade  ((KCB)J 

Mid-Amenca  Commodity  Exchange 

NASDAQ-Level  II 

New  York  Commodity  Exchange  — 

New  York  Mercantile  [{NYM)1 _ 


FEE/month 


$25.00. 

$50.00, 

$20.00 

$35.00 


$10.00 

$10.00 

$25.00 -.. 

($70.00)  $50.00 

$35.00 -. 

$175.00 

$25.00 

$25.00  

($125.00)525.00 

$10.00 „ 

$10.00 „... 

($125.00)  $40.00 


$25.00  ... 
$45.00  ... 
$60.00  ... 
$10.00  ... 
$60.00 ... 
$100.00 . 


$101.00  . 
$79.00 ... 
$35.00 ... 


$66.00 

$100.00 » 

($1 1 .50)  $14.50 - 

$9.50  per  user  (additional  user  twndows  at  no  charge). 

$50 

$63.00 - 

($62.50)$63.00  ....^ — 


Each  addl.  ter- 
minal 


same 


same 


[;']sam0 

1 

n  same 

D  $20.00 

same 

same 

same 

(*1  same 

($25.00]  same 

same 

(n  same 

[$40.00]  same 

same 


"1 

same 

sanw 


($1 1.50)  $r2.00 
(21.00)  srj. 00 

($1.50)  $3.25 

same 

$12.00 

($1 1.50)  Sr2.00 


Members  who  wish  to  [receive)  access 
optional  ILX  features  on  ILX  kiosk 
terminals,  or  member  firms  who  wish  to 
receive  optional  ILX  features  at  their  ILX 
workstation  terminals  may  direct  any 
questions  to  Steve  Pawloski  at  786-7789 
in  Trading  Operations. 


•[The  first  Select  Ticker  window  will  be  no 
charge,  each  additional  window  will  be  the  rate 
shown.)  The  Ixisic  package  now  includes  of  no 
additional  cost  a  Business  Pulse  window  (several 
economic/business  reports  for  the  current  day)  and 
one  Select  Ticker  window  (combined  NYSE,  AMEX, 
Nasdaq.  US  Options  and  US  Equities  trades 
thmu^iout  the  day). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piu'pose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  proposes  to  revise  monthly 
fees  for  optional  ILX  news  and 
information  services  available  to 
members  on  the  CBOE  trading  floor.  ILX 
Systems  is  an  information  vendor.  The 
proposed  changes  result  from  ILX's 
recently  announced  changes  to  features 
and/or  fees. 
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In  the  past,  the  Commission  approved 
the  basic  ILX  package  fee  and  optional 
ILX  news  and  information  service  fees 
for  member  firms  accessing  the  services 
from  terminals  located  in  trading  floor 
booths.'  Members  can  now  more  readily 
access  optional  ILX  services  ftx)m 
numerous  CBOE-owned  kiosk  terminals 
located  throughout  the  trading  floor,  as 
well  as  from  firm  booth  terminals. 

The  revised  ILX  fees  will  be  outlined 
in  detail  in  a  Regulatory  Circular  which 
will  be  issued  to  the  Exchange's 
membership.*  An  individual  member 
can  request  optional  ILX  features  to  be 
displayed  on  a  CBOE-owned  kiosk 
terminal  by  submitting  to  the  Exchange 
an  Entitlement  Request  form,  and 
entering  an  ILX  user  identification 
number  of  the  kiosk  terminal.  ILX  will 
then  switch  on  the  chose  feature(s)  or 
■■entitlement(s)"  from  a  remote  location 
to  enable  that  terminal  to  receive  the 
data. 

The  revised  ILX  optional  fees  will  be 
effective  retroactive  to  May  1. 1998.' 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act,®  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members,  issuers,  and 
other  persons  using  CBOE  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


Mn  1994.  the  C30E  established  a  monthly  S350 
fee  for  the  tiasic  ILX  news  package  to  members  with 
ILX/WDN  PC  terminals  at  their  floor  booth 
locations.  See  Securities  Exchange  Act  Release  No. 
33983  (April  29.  1994).  59  FR  23756  (May  6.  1994). 
In  1995.  the  CBOE  established  monthly  fees  for 
optional  ILX  news,  market  data  and  informational 
features  available  on  terminals  at  member  firm 
booth  locations.  See  Securities  Exchange  Act 
Release  No.  36349  (October  6,  1995).  60  FR  53651 
(October  16.  1995). 

*  The  Regulatory  Circular  will  list  all  currently 
available  ILX  optional  features  and  current  fees, 
although  some  fees  have  not  changed  since  the  1995 
filing  referenced  in  note  3  above. 

>In  April  1998.  the  CBOE  filed  with  the 
Commission  a  proposed  rule  change  to  revise  the 
same  ILX  fees.  See  SR-CBOE-98-18.  In  May  1998. 
the  CBOE  withdrew  that  filing  and  replaced  it  with 
this  filing,  SR-CBOE-98-24.  to  make  technical 
corrections  to  the  fees.  Based  on  SR-CBOE-98-18 
becoming  effective  on  filing,  the  CBOE  began 
charging  the  revised  ILX  fees  (as  those  fees  were 
stated  in  SR-CBOE-98-24)  to  members  as  of  May 
1.  1998. 

•  15  U.S.C  78f(b)(4). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  ^  and 
subparagraph  (e)(2)  of  Rule  19b— 4 
thereunder.*  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission,  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-98-24  and 
should  be  submitted  by  July  9, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


Jonathan  G.  Katz, 

Secretory. 

IFR  Doc.  9»-16260  Filed  6-17-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40083;  File  No.  SR-OCC- 
98-03] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to  the 
Stock  Loan/Hedge  Program 

June  11. 1998. 

On  April  13, 1998,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
C)CC-98-03)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").*  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  June  4,  1998.^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Description 

OCC's  stock  loan/hedge  program 
("hedge  program")  is  a  clearing  system 
for  stock  loans  between  OCC  clearing 
members.^  The  rule  change  amends 
OCC's  By-Laws  and  Rules  governing  the 
hedge  program.^ 

A.  Stock  Loan  Initiation  and  Mark-to- 
Market  Payments 

Currently  under  the  hedge  program,  a 
stock  loan  is  initiated  when  two  hedge 
clearing  members  agree  on  the  terms  of 
the  loan.'  Next,  the  lending  clearing 
member  transfers  the  stock  to  OCC's 
account  at  a  "correspondent  depository" 


'  15  U.S.C.  78s(b)(3KA). 
•  17  CFR  204.19b-4(e)(2). 
■  17  CFR  200.30-3 )a)(12). 


'  15  U.S.C.  788(b)(1). 

'  Securities  Exchange  Act  Release  No.  40042  (May 
28.  1998),  63  FR  30544  (June  4,  1998). 

^  For  a  complete  description  of  the  hedge 
program,  refer  to  Securities  Exchange  Act  Release 
No.  32638  (July  15,  1993).  58  FR  39264  (July  22. 
1993)  (File  No.  SR-OCC-92-34]  (order  approving 
proposed  rule  change). 

*  For  a  detailed  section-by-section  discussion  of 
the  specific  changes  to  OCC's  By-Laws  and  Rules 
refer  to  Securities  Exchange  Act  Release  No.  40042, 
supra  note  2.  The  rule  change  adds  a  new  Rule  2201 
to  OCC's  rules.  As  a  result.  Rules  2201-2210  have 
been  renumbered  2202-2211  and  they  are  referred 
to  in  this  order  by  their  revised  numbers. 

'  Clearing  members  that  are  approved  to 
participate  in  the  hedge  program  are  referred  to  as 
"hedge  clearing  members."  A  clearing  member  that 
lends  stock  through  the  hedge  program  is  referred 
to  as  a  "lending  clearing  member."  and  a  clearing 
member  that  borrows  stock  through  the  hedge 
program  is  referred  to  as  a  "borrowing  clearing 
member." 


UMI 


Federal  Register / Vol.  63,  No.  117 /Thursday,  June  18,  1998 /Notices 


33425 


(i.e.,  a  clearing  agency  which  is 
registered  with  the  Commission,  which 
acts  as  a  securities  depository  and  at 
which  OCC  has  an  account).  OCC  then 
directs  the  correspondent  depository  to 
redeUver  the  stock  to  the  borrowing 
clearing  member  against  payment  of  the 
required  collateral  amount.  OCC  then 
pays  the  required  collateral  amount  to 
the  lending  clearing  members. 

Under  the  rule  change,  CXDC  will  not 
participate  in  a  stock  loan  transaction 
until  after  the  hedge  clearing  members 
that  are  parties  to  the  stock  loan  have 
transferred  the  securities  and  required 
collateral  between  themselves  through 
the  faciUties  of  The  Depository  Trust 
Company  ("DTC").  Upon  receiving 
notice  of  the  stock  loan  from  DTC,  CXZC 
will  verify  the  accuracy  of  the  clearing 
members'  account  numbers  and  the 
information  supplied  to  OCC  with 
respect  to  the  transaction.  If  this 
information  is  verified,  OCC  will  accept 
the  loan  into  the  hedge  program.  Upon 
OCC's  acceptance  of  the  loan,  the  stock 
loan  contract  will  be  replaced  by  two 
parallel  contracts  with  congruent  terms: 
one  between  the  lending  clearing 
member  and  OCC  as  stock  borrower  and 
one  between  the  borrowing  clearing 
member  and  OCC  as  stock  lender.  If 
OCC  rejects  a  stock  loan  transaction,  the 
transaction  will  remain  in  effect 
between  the  lending  clearing  member 
and  the  borrowing  clearing  member  but 
will  be  outside  the  hedge  program. 

B.  Eligible  Stock 

Currently,  the  only  stocks  that  are 
eligible  for  the  hedge  program  are  stocks 
that  are  the  underlying  stocks  for  stock 
option  contracts.  Under  the  rule  change, 
all  equity  securities  that  are  eligible  for 
deposit  at  DTC  will  be  eligible  for  the 
hedge  program  (other  than  any  stock  as 
to  which  OCC  has  made  a  determination 
pursuant  to  Article  XXI,  Section  2(c)  of 
its  By-Laws  to  terminate  all  outstanding 
stock  loans  relating  to  that  stock). 

C.  Collection  of  Margin  on  Stock  Loan 
and  Borrow  Positions 

Currently  a  hedge  clearing  member  is 
required  to  deposit  margin  with  OCC  to 
cover  OCC's  risk  that  the  market  will 
move  against  the  member's  stock  loan 
and  borrow  positions  during  a  day  and 
that  the  member  will  fail  before  making 
the  required  mark-to-market  payment  on 
the  next  business  day.  All  stock  loan 
and  stock  borrow  positions  are  taken 
into  account  in  calculating  each  clearing 
member's  obligation  to  deposit 
"additional  margin"  with  OCC  and  may 
generate  either  an  increased  additional 
margin  requirement  (if  the  stock  loan  or 
borrow  positions  do  not  hedge  other 
positions  of  the  clearing  member)  or  a 


reduced  additional  margin  requirement 
(if  the  stock  loan  or  borrow  positions  do 
hedge  other  positions  of  the  clearing 
member). 

Under  the  rule  change,  a  clearing 
member  will  be  able  to  designate  one  or 
more  of  its  accounts  with  OCC  as 
"margin-ineligible."  If  an  account  is 
designated  as  margin-ineligible,  OCC 
will  not  include  any  stock  loan  and 
stock  borrow  positions  carried  in  that 
account  in  the  calculation  of  the 
clearing  member's  additional  margin 
obligations.  However,  margin-ineligible 
accounts  will  be  subject  of  the  other 
elements  of  OCC's  protection  and  back- 
up systems  (such  as  OCC's  clearing  fund 
and  its  concentration  monitoring 
surveillance  system)  to  mitigate  OCC's 
risk  with  respect  to  the  positions  carried 
in  those  accounts. 

Rule  601  currently  provides  that 
additional  margin  calculations  are  based 
in  part  on  the  "gross"  stock  loan  and 
borrow  positions  of  a  hedge  clearing 
member  [i.e.,  without  regard  to  whether 
a  position  on  the  other  side  of  the 
market  is  carried  in  the  account).  The 
rule  change  amends  Rule  601(c)  to  state 
that  additional  margin  on  margin- 
eligible  stock  loan  and  borrow  positions 
will  be  based  only  on  the  "net"  stock 
loan  or  borrow  position  in  an  account  in 
a  manner  analogous  to  the  method  that 
OCC  uses  for  options. 

D.  Stock  Loan  and  Borrow  Baskets 

Under  the  rule  change,  a  clearing 
member  will  be  able  to  instruct  OCC  to 
treat  specified  stock  loan  positions  in  an 
account  as  constituting  a  "stock  loan 
basket"  and  may  instruct  OCC  to  treat 
specified  stock  borrow  positions  in  an 
account  as  constituting  a  "stock  borrow 
basket."  All  stock  loan  baskets  and  all 
stock  borrow  baskets  will  be  subject  to 
margin  under  OCC's  Rule  602,» 
Currently,  the  hedge  program  has  no 
provisions  for  stock  loan  and  borrow 
baskets. 

The  rule  change  amends  the 
definition  of  "class  group"  in  Rule 
602(b)(2)  to  state  that  OCC  will  treat  any 
stock  loan  basket  or  stock  borrow  basket 
defined  by  a  clearing  member  as  within 
the  class  group  identified  by  the 
clearing  member  even  if  the  stock  loan 
or  borrow  positions  the  basket  do  not 
replicate  the  composition  or  weighting 
of  the  index  group  for  the  class  group 
and  even  if  the  stocks  underlying  the 
identified  stock  loan  or  borrow 
positions  are  not  even  included  in  the 


■OCC  rule  602  describes  the  calculation  of 
margin  requirements  for  securities  which  are 
neither  equity  securities  nor  based  on  equity 
securities.  This  margin  system  is  sometimes 
referred  to  as  OCC's  "NEO"  or  "non-equity  option" 
margin  system. 


index  group.  However,  a  stock  loan  or 
borrow  basket  that  does  not 
meaningfully  replicate  the  composition 
and  weighting  of  the  index  group  for  a 
class  group  will  be  subject  to  a  large 
haircut  when  OCC  takes  the  basket  into 
account  in  determining  the  additional 
margin  requirement  for  the  class  group.' 
In  addition,  the  rule  change  amends 
Rule  602(c)(l)(ii)(A)  to  state  that  if  a 
clearing  member  defines  two  or  more 
stock  loan  baskets  or  two  or  more  stock 
borrow  baskets  in  an  account  as  within 
the  same  class  group,  OCC  will  take 
each  basket  into  account  separately  and 
calculate  a  "haircut"  for  each  separately 
in  determining  additional  margin  for  the 
class  group. 

The  rule  change  also  adds  Rule 
602(0(8)  which  sets  forth  OCC's 
procedures  if  a  hedge  clearing  member 
modifies  a  stock  loan  or  borrow  position 
that  is  completely  or  partly  included  in 
a  stock  loan  basket  or  stock  borrow 
basket.  Rule  602(f)(8)  states  that  if  a 
hedge  clearing  member  reduces  or 
terminates  one  or  more  of  the  stock  loan 
or  borrow  positions  that  are  included  in 
a  stock  loan  or  borrow  basket  OCC  will 
regard  any  stock  loan  or  borrow 
positions  remaining  in  the  basket  as  a 
new  basket  in  the  same  class  group  as 
the  previous  basket  unless  the  hedge 
clearing  member  instructs  OCC 
otherwise.  In  addition.  Rule  602(f)(8) 
states  that  if  a  hedge  clearing  member 
reduces  a  stock  loan  or  borrow  position 
that  is  partially  included  in  a  stock  loan 
or  borrow  basket  OCC  will  regard  the 
entire  remaining  stock  loan  or  borrow 
position  as  having  been  withdrawn  from 
the  basket  unless  the  hedge  clearing 
member  instructs  OCC  otherwise 
through  standing  instructions  or  timely 
instructions  after  the  reduction  of  the 
position. 

E.  Stock  Loan  Termination  and  Hedge 
Member  Suspension 

Under  the  current  hedge  program,  the 
termination  of  a  stock  loan  begins  when 
the  borrowing  clearing  member  transfers 
the  stock  to  c5cC's  account  at  the 
corresponding  depository.  Next,  OCC 
directs  the  correspondent  depository  to 
redeliver  the  stock  to  the  lending 
clearing  member  against  payment  of  the 
collateral  amount  to  OCC.  OCC  then 
pays  the  collateral  amount  to  the 
borrowing  clearing  member.  Under  the 
rule  change,  a  stock  loan  will  be 
terminated  when  the  borrowing  clearing 
member  transfers  the  stock  to  the 
lending  clearing  member's  account  at 
DTC  against  payment  by  the  lending 


'  OCC's  authority  to  determine  haircuts  is  set 
forth  in  OCC  Rule  602(c)(l)(ii)(C)(l). 
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clearing  member  of  the  collateral 
amount. 

The  rule  change  adds  an 
interpretation  to  section  2  of  Article  XXI 
of  the  By-Laws  to  address  situations  in 
which  the  termination  of  a  stock  loan  is 
reported  to  OCC  at  a  settlement  price 
(i.e.,  the  amount  of  collateral  that  the 
lending  clearing  member  must  return  to 
the  borrowing  clearing  member)  that  is 
not  consistent  with  OCC's  records.  A 
similar  interpretation  is  added  to  Rule 
2209  to  address  situations  in  which 
OCC  receives  a  report  of  the  termination 
either  of  a  purported  stock  loan  that 
does  not  exist  on  OCC's  records  or  of  a 
stock  loan  on  OCC's  records  in  a 
quantity  that  does  not  match  the 
quantity  in  the  termination  report.  In 
each  case,  the  interpretation  states  that 
OCC's  records  will  be  dispositive  in 
both  of  these  situations  and  that  OCC 
will  not  accept  any  responsibility  for 
reconciling  the  discrepancy  between  its 
record  and  those  of  the  affected  clearing 
members. 

The  rule  change  also  provides  for  an 
alternative  termination  process  if  OCC 
has  suspended  a  hedge  clearing 
member.  Under  the  rule  change.  Rules 
2202(c)  and  2208(c)  are  amended  to  give 
OCC  the  express  authority  to  instruct 
each  hedge  clearing  member  on  the 
other  side  of  a  suspended  clearing 
member's  stock  loans  to  terminate  the 
stock  loan  in  a  manner  other  than  the 
standard  terminated  described  above. 
The  rule  change  amends  Rules  2210(b) 
and  2211  to  allow  OCC  to  direct  the 
hedge  clearing  member  that  has  not 
been  suspended  to  use  the  collateral  to 
buy  in  the  loaned  stock  (if  the 
suspended  clearing  member  is  the 
borrowing  clearing  member)  or  to  sell 
out  the  loaned  stock  and  apply  the 
proceeds  to  the  repayment  of  the 
collateral  (if  the  suspended  clearing 
member  is  the  lending  clearing 
member). 

The  rule  changes  amends  Rule 
2210(a)  to  state  that  if  DTC  suspends 
one  of  the  parties  to  a  stock  loan  prior 
to  the  time  at  which  OCC  would  have 
otherwise  accepted  the  stock  loan  into 
the  hedge  program,  OCC  will  not  accept 
the  stock  loan.  Rule  2210(a)  is  also 
amended  to  state  that  OCC  will  accept 
any  stock  loan  that  complies  with  the 
completeness  and  accuracy 
requirements  of  Rule  2202(b)  even  if 
OCC  suspends  one  of  the  hedge  clearing 
members  which  is  a  party  to  the  stock 
loan  prior  to  the  time  at  which  OCC 
accepts  the  stock  loan.* 


■In  such  cases.  OCC  will  instruct  the  hedge 
clearing  member  that  has  not  been  suspended  to 
terminate  the  stock  loan  contract  through  the 
process  set  forth  in  revised  Rules  2210(b)  and  2211. 
as  described  above. 


II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  by  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  the  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the  rule 
change  is  consistent  with  OCC's 
obligation  under  Section  17A(b)(3)(F) 
because  it  should  increase  the  use  of 
OCC's  hedge  program  which  should  in 
turn  help  to  improve  the  efficiency  and 
safety  of  stock  lending  transactions. 
Specifically,  the  Commission  believes 
that  increased  use  of  the  hedge  program 
should  reduce  exposure  to  counterparty 
default,  increase  payment  netting, 
reduce  collateral  requirements,  and 
apply  advanced  clearing  and  risk 
management  practices  to  the  stock  loan 
market.  Accordingly,  the  Commission 
believes  that  the  rule  change  should 
enable  OCC  to  remove  impediments  to 
and  help  perfect  the  mechanism  of  the 
national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

OCC  requested  that  the  Commission 
approve  the  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  publication 
of  notice  of  the  filing.  The  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  of  notice 
because  such  approval  should  allow 
OCC  to  provide  needed  assurances  to 
clearing  members  that  the  hedge 
program  will  be  implemented,  should 
OCC  to  institute  changes  to  the  hedge 
program  to  make  it  more  attractive  to 
clearing  members  and  should  allow 
OCC  to  train  hedge  clearing  members  on 
the  new  system  interfaces.  These 
changes  should  result  in  increased 
efficiency  in  the  clearance  and 
settlement  process  for  OCC's  clearing 
members  that  use  the  hedge  program. 
The  Commission  also  notes  that  the  use 
of  the  hedge  program  is  not  mandated 
by  OCC. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  Section  17  A  of  the  Act  i° 
and  the  rules  and  regulations 
thereunder. 

/( is  therefore  ordered,  pursuant  to 
Secfion  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-98-03)  be  and  hereby  is  approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz. 
Secretary. 

|FR  Doc.  98-16262  Filed  6-17-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40088;  File  No.  SR-Phix- 
98-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Regarding  the 
Temporary  Relocation  of  Phlx  Dell 
Options  to  the  American  Stock 
Exchange,  Inc.  Trading  Floor 

June  12.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  12, 
1998.3  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  11  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phlx  is  proposing  to  rent  facilities 
from  the  American  Stock  Exchange  Inc. 
("Amex")  for  the  trading  of  options  on 
Dell  Computer  Inc.  ("Dell")  on  the 
Amex  for  up  to  six  months  to  address 
the  exigency  of  extraordinary  contract 
and  trade  volume,  unique  to  Phlx-traded 
Dell  options  ("Phlx  Dell  options"). 
Specifically,  Phlx  proposes  to  utilize  the 
options  floor  trading  space  and 
facilities,  including  the  quotation,  order 
entry,  processing,  execution,  trade 
reporting  and  comparison  functions,  of 
Amex  for  Phlx  member  trades  in  Phlx 
Dell  options.  Thus,  Amex  would  rent  to 
Phlx  a  facility  on  Amex's  New  York 


•15U.S.C78q-l(b)(3)(F). 
'<»15U.S.C78q-l. 


"17  CFR  200.30-3(a)(12). 

'15U.S.C.  78s(bHl). 

'17CFR240.19b-«. 

^On  lune  12.  199S.  the  Exchange  Tiled 
Amendment  No.  1  to  the  proposed  rule  filing,  the 
substance  of  which  is  incorporated  into  the  notice. 
See  letter  from  Edith  Hallahan.  Associate  General 
Counsel.  Phlx.  to  Michael  Walinskas.  Deputy 
Associate  Director,  Market  Regulation.  Commission, 
dated  ]une  11.  1996. 
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floor  for  all  Phlx  Dell  option  series,  with 
related  support  services.  These  options 
would  continue  to  trade  pursuant  to 
Phlx  rules,  subject  to  Phlx  supervision. 
As  part  of  this  arrangement,  the  Phlx 
specialist  in  Dell  options,  Phlx 
Registered  Options  Traders  ("ROTs") 
and  Phlx  floor  brokers  would  trade  Phlx 
Dell  options  on  the  Amex,  and  Amex 
floor  brokers  would  be  deputized  as 
Phlx  members  to  trade  Phlx  Dell 
options,  as  discussed  further  below. 

The  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  Section  19(b)(2)  of  the  Act, 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.  The 
Exchange  requests  accelerated  approval 
of  the  proposal  to  promptly  facilitate  an 
orderly,  temporary  relocation  of  Phlx 
Dell  options  to  the  Amex,  in  the  interest 
of  fair  and  orderly  markets.  As 
discussed  in  detail  below,  this 
arrangement,  which  is  for  a  six-month 
period,  addresses  the  exigency  of  recent 
extraordinary  order  and  contract  volume 
in  Dell  options,  in  light  of  the  critical 
needs  of  order  entry  firms  and  their 
customers  to  receive  prompt  execution 
reports. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Piupose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  temporary 
facility  in  New  York  to  permit  the 
trading  of  Phlx  Dell  options  on  Amex, 
to  immediately  improve  the  handling  of 
Dell  options  by  using  Amex's  options 
trading  floor  space  and  attendant 
technology.  Recently,  Phlx  Dell  options 
have  been  heavily  traded  on  the  Phlx*. 
accounting  for  daily  volumes  of  roughly 
30,000  contracts  and  as  much  as  69,000 


contracts  on  a  single  day.'  This  volume 
has  increased  steadily  ^d  dramatically 
over  months,  and,  most  recently,  over 
the  past  several  weeks,  with  the 
concomitant  increase  in  order  traffic, 
including  cancel-replace  orders.  At  the 
same  time,  trading  in  the  stock  of  Dell 
computer  has  been  active,  due  to 
various  industry  and  corporate  events. 

In  response  to  these  events  and 
others,  the  Phlx  has  been  implementing 
technological  improvements  respecting 
its  Automated  Options  Market 
("AUTOM")  System,  and,  specifically, 
upgrading  the  features  available  to  Phlx 
specialists  resj>ecting  the  electronic 
limit  order  book.  These  improvements 
have  benefited  customers  using  the 
AUTOM  System  as  well  as  the 
specialists  and  ROTs  trading  options  on 
the  Ejcchange.  Phlx  is  committed  to 
continuing  to  improve  its  systems.  The 
development  of  AUTOM's  X-Station 
reflects  this  commitment;  its  continued 
roll-out  and  improvements  reflect  the 
Exchange's  commitment  to  address  the 
needs  created  by  active  options  such  as 
Dell.  The  key  features  include  improved 
cancellation  order  processing  and 
contra-side  "Wheel"  enhancements.  The 
X-Station  continues  to  address  the 
needs  of  the  ever-changing  options 
marketplace. 

While  Phlx  has  made  significant 
enhancements  to  address  higher 
volumes,  they  have  been  insufficient  to 
address  the  critical  needs  of  the  order 
entry  firms  and  their  customers  in  the 
uniquely  active  Phlx  Dell  options.  As 
Phlx  Dell  options  volume  has 
skyrocketed,  the  Exchange  has  faced 
delays  in  transaction  reporting  to  order 
entry  firms,  due  to  the  time  intensity 
associated  with  ticket  matching  and  key 
punching,  exacerbated  by  the  number  of 
contra-side  participants  to  Phlx  Dell 
options  trades.  Certainty  as  to  an  order's 
status  is  essential  in  the  options 
markets,  particularly  where  the  stock  is 
volatile,  such  as  in  the  computer 
industry.^ 

Accordingly,  the  Exchange  is  now 
proposing  to  move  Dell  options  to  a 
rented  facility  at  Amex  to  immediately 
improve  the  processing  of  the  increasing 
volume  of  Phlx  Dell  options  trades  with 
attendant  increases  in  trade  reporting.' 


*  Dell  options  voluma  increased  163%  in  1997 
from  the  fmt  quarter  to  the  fourth  quarter  of  1997. 


'  69,063  Oell  options  contracts  traded  on 
February  19. 1998,  with  9,952  orders  and  8,599 
trades  processed. 

*  Many  member  Brms  and  customers  use  options 
as  "insurance"  or  "hedges"  in  connection  with 
trading  and  investment  strategies  in  underlying 
securities.  Timely  reports  of  option  trade  executions 
and  corrections  are  critical  to  the  execution  of  these 
strategies  and,  more  generally,  meeting  customer 
expectations  and  needs. 

'  The  Phlx  will  continue  the  implementation  of 
electronic  order  book  feature  upgrades  on  its  own 
floor. 


Promptly  renting  and  using  Amex's 
facilities  for  Phlx  Dell  options  trading 
should  help  protect  investors  and  the 
public  interest  by  providing  a 
technologically  appropriate  facility  for 
Phlx  Dell  options  trading,  pending 
further  enhancements  on  the  Phlx  floor. 

In  short,  the  extraordinary  volume  in 
Phlx  Dell  options  has  given  rise  to  this 
arrangement,  which  is  specific  to  Phlx 
Dell  options,  as  no  other  Phlx  option 
currently  generates  this  volume  of 
quotes,  orders  and  trades."  Thus,  the 
Exchange  believes  that  the  immediate 
and  critical  technological  need  is 
unique  to  Phlx  Dell  options  and  has 
arisen  with  such  speed  and  magnitude 
that  prompt  relocation  is  necessary  to 
enable  the  specialist  unit  and  the 
Exchange  to  provide  the  most  efficient 
and  effective  service  to  customers  and 
the  investing  public  with  respect  to  Phlx 
Dell  options. 

Phlx  is  requesting  immediate 
accelerated  approval  of  this  rule  change 
for  such  time  as  this  arrangement  to 
trade  Phlx  Dell  options  through  Amex 
facilities  is  in  effect,  up  to  six  months. 
The  rules,  policies  and  procedures 
associated  with  this  move  are  discussed 
below.  Trading  of  Phlx  Dell  options 
through  the  Amex  facilities  will  remain 
subject  to  all  of  Phlx's  rules,  except  for 
certain  appropriate  exceptions  as 
enumerated  below.  Phlx  will  pay  Amex 
for  its  facilities  and  other  services 
provided  for  under  the  arrangement.  As 
part  of  this  relocation,  the  Exchange 
notes  that  operational  functions 
respecting  these  options  will  be  handled 
by  Amex  systems,  including  quotation 
processing,  booking  orders,  transactions 
processing,  trade  correction,  and 
clearing  through  OCC.«  Accordingly, 
trades  cleared  by  OCC  may  have  Amex 
identifier  codes  on  certain  OCC  reports, 
although  OCC  has  agreed  to  advise  its 
members  that  Phlx  Dell  options  are 
registered,  listed  and  traded  under  the 
rules  of  Phlx.  While  Amex  systems 
rather  than  the  AUTOM  system  will  be 
used,  Phlx  Rule  1080  will  continue  to 


■The  next  most  active  option  has  recently  traded 
89%  less  than  Dell  options,  on  average.  In  the  first 
five  months  of  1998,  Dell  options  accounted  for 
22.5%  of  Phlx  volume,  as  compared  to  14%  in 
1997. 

"Phlx  Dell  options  are  currently  registered  by  The 
Options  Clearing  Corporation  ("CXX")  as  securities 
listed  on  Phlx  via  a  Form  8  amendment  under  the 
Act.  Trading  Phlx  Dell  options  using  rented 
facilities  on  the  floor  of  Amex  is  no  way  suggests 
that  these  options  are  listed  on  the  Amex.  Indeed, 
in  October  1989,  when  options  listed  on  the  Pacific 
Stock  Exchange  were  physically  moved  to  the 
Amex,  Chicago  Board  Options  Exchange,  New  York 
Stock  Exchange  and  the  Phlx  due  to  an  earthquake, 
OCC  did  not  register  those  options  at  any  other 
exchanges.  See  Securities  Exchange  Act  Release  No. 
27365  (October  19,  1989),  54  FR  43511  (October  25, 
1989)  (SR-Phbc-8»-52). 
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apply,  except  for  those  parameters  in 
the  rule  that  are  not  currently 
compatible  with  Amex  system 
configurations.  Specifically,  until  such 
time  as  the  relevant  Amex  systems  can 
be  reconfigured  to  apply  Phlx 
parameters  to  the  Dell  options,  Amex 
parameters  will  apply  regarding  the 
maximum  order  six  eligible  for 
electronic  delivery  to  the  trading  floor, 
and  the  specific  order  types  that  may  be 
accommodated  in  the  system. '°  Phlx 
will  notify  its  members  of  its  relocation 
of  Phlx  Dell  options  and  of  all  necessary 
changes  in  appUcable  system 
parameters.  Phlx  intend  to  retain  its 
authority  to  apply  the  parameters 
specified  in  its  own  rules  and 
procedures  at  such  time  as  Amex 
systems  can  be  reconfigured  to 
accommodate  them.  Members  firms  will 
be  timely  notified  of  all  such  system 
changes. 

As  a  result  of  being  traded  through  the 
Amex  facility.  Phlx  Dell  options  would 
become  eligible  or  order  delivery  and 
execution  through  the  Amex  Order  File 
("AOF").  a  host  order  processing  system 
that  includes  a  variety  of  subsystems, 
including  the  automatic  execution 
("AUTO-EX")  system."  Thus,  the 
benefits  of  quick  and  efficient  order 
entry  and  execution  that  small  order 
entry  systems  provide  will  continue  to 
be  available  to  Phlx  Dell  options 
customers. 

Phlx  will  permit,  and  has  made 
arrangements  with  Amex  to  facilitate, 
Phlx  members  who  are  floor  brokers  to 
have  physical  access  to  the  Phlx  Dell 
post  in  New  York  for  trading  and  order 
execution  of  orders  in  Phlx  Dell  options 
only.  Phlx  is  also  proposing  to  deputize 
Amex  floor  brokers  as  Phlx  members  for 
purposes  of  Phlx  Dell  options  order 
handling  to  permit  them  to  execute  Phlx 
Dell  options  orders  as  brokers.  Phlx 
states  that  such  deputization  is 
consistent  with  prior  Commission- 
approved  practices  respecting  the  use  of 
another  exchange  facility  to  trade 
options.'^  Deputization  of  Amex  floor 
brokers  will  provide  an  additional 
method  for  the  submission  and 
execution  of  orders  in  Phlx  Dell  options, 
which  is  beneficial  to  investors. 
Deputized  Amex  floor  brokers  executing 


'"In  addition,  the  specialist  will  not  be  able  to 
be  assured  the  first  trade  of  the  day  on  AUTO-EX, 
pursuant  to  Phlx  Floor  Procedure  Advice  F-24. 

"The  AOF  also  interfaces  with  the  Amex 
Options  Display  Book  ("AODB").  the  Annex's 
electronic  order  book  for  options,  which 
accommodates  not  only  small  orders  sent  in 
electronically,  but  also  larger  orders  entered  from 
the  trading  floor. 

'^  See  supra  note  9.  As  discussed  in  that  note, 
there  was  no  required  for  OCC  to  re-register  Pacific 
Stock  Exchange  options  at  each  temporary  facility 
after  the  1989  earthquake. 


orders  in  Phlx  Dell  options  will  be 
subject  to  all  provisions  in  Phlx  rules 
that  would  apply  today  to  a  Phlx 
member  in  the  course  of  his  acting  as  a 
floor  broker  for  an  order  in  the  Phlx  Dell 
options  on  the  Phlx  trading  floor. 
However,  an  exception  is  that, 
deputized  Amex  floor  brokers,  as  such, 
will  be  deemed  to  have  satisfied,  and 
the  Phlx  will  waive  specific  compliance 
writh.  rules  governing  or  applying  to  the 
maintenance  of  a  person's  or  a  firm's 
status  as  a  Phlx  member,  including  all 
dues,  fees  and  charges  imposed 
generally  upon  Phlx  members  based  on 
their  status  as  such.  In  that  regard, 
Amex  procedures  respecting  the 
admission  and  qualification  of  members 
to  trade  on  the  Amex  will  be  deemed  to 
satisfy  Phlx  Rule  1061  regarding 
registration  of  floor  brokers.  In  addition, 
with  respect  to  deputized  Amex  floor 
brokers,  the  Exchange  will  waive 
application  of  Phlx  Rule  1062,  as  a  letter 
of  authorization  from  a  clearing  member 
is  not  requisite  for  Amex  floor  brokers 
and  is  not  considered  necessary  to 
protect  the  interests  of  either  other 
members  or  the  public.  Phlx  believes 
that  the  overall  regulatory  framework  of 
the  Amex  adequately  addresses  the 
subject  matter  of  these  rules. '' 

The  Phlx  specialist  unit  would 
continue  to  act  as  such  in  Phlx  Dell 
options  in  New  York,  and  any  Phbc 
ROTs  choosing  to  trade  Phlx  Dell 
options  would  be  eligible  to  do  so  at  the 
Amex  facility.  Recognizing  the  two- 
sided  market-making  obligations 
associated  with  good  faith  market  maker 
margin  treatment,  the  Exchange  notes 
that  Phbc  ROTs  would  be  required  to  be 
physically  present  executing  trades  in 
person  on  the  Amex  floor  to  receive 
favorable  margin  treatment  respecting 
Phlx  Dell  options,  unless  they  were 
acting  pursuant  to  Phlx  Rule  1014.01 
respecting  off-floor  orders.  Otherwise, 
such  ROTs  would  be  subject  to 
customer  margin  treatment  respecting 
opening  transactions. 

As  discussed  above.  Phlx  Dell  options 
would  continue  to  trade  pursuant  to 
Phlx  rules.  Accordingly,  the  minimum 
trading  increment,  strike  price,  position 
and  exercise  limits,  and  other  trading 
related  rules  of  Phlx  would  govern, 
subject  only  to  system  configuration 
issues  discussed  below.  As  Phlx  rules 
will  apply  to  Phlx  Dell  options  trading 
but  such  trading  will  be  conducted 
through  Amex  systems,  stirveillance 
reports  will  l)e  generated  by  the  Amex 
systems,  but  surveillance  respecting 
Phlx  Dell  options  trading  will  remain 
the  responsibility  of  Phlx.  With  respect 
to  trading  floor  disputes,  Phlx  rules  and 


>  See  Amendment  No.  1,  supro  note  3. 


procedures  will  apply,  such  that  Floor 
Officials  versed  in  Phlx  rules,  policies 
and  procedures  will  be  appointed  to  act 
at  the  Phlx's  New  York  facility.  With 
respect  to  FLEX  options  trading,  Phlx 
Rule  1079  will  govern,  although  Amex 
systems  will  process  such  trades, 
possibly  necessitating  immaterial 
procedural  changes  for  Phlx  FLEX 
trades  relating  to  symbols  and  Request- 
for-Quote  processing. 

With  respect  to  the  liability  provision 
of  Phlx  By-Law  Article  XIl  Section  12- 
11,  the  use  of  the  facilities  includes  the 
Phlx  Dell  option  facility  on  the  Amex. 
Thus,  non-liability  for  damages 
sustained  by  a  member  or  member 
organization  growing  out  of  the  use  or 
enjoyment  by  such  member  organization 
of  the  facilities  afforded  by  the 
Exchange  for  the  conduct  of  their 
business  should  be  extended  to  Amex 
systems  and  facilities  provided  under 
this  temporary  arrangement  for  Phlx 
Dell  options  trading  on  Amex  as  well  as 
to  Amex  floor  brokers  who  may  trade 
Phlx  Dell  options  pursuant  to  the 
deputization  discussed  above.  In 
addition,  by  accepting  this  arrangement, 
Phlx,  its  members  and  employees  shall 
accept  the  same  limitations  on  the 
liability  of  Amex,  as  provided  in  the 
Amex  Constitution  and  rules  with 
respect  to  the  use  of  Amex  facilities  for 
the  conduct  of  business,  as  such 
limitations  apply  to  any  Amex  member, 
member  organization  or  employee 
thereof  in  the  conduct  of  his  or  its 
business  on  Amex. 

Because  Phlx  Dell  options  trading  on 
Amex  will  be  processed  through  Amex 
systems,  such  trades  will  appear  in 
market  data  systems  as  Amex  trades  and 
may  be  cleared  with  other  Amex  trades, 
though  the  appropriate  transaction 
volume  will  subsequently  be  attributed 
to  the  Phlx  for  various  purposes, 
including  the  determination  of  Options 
Price  Reporting  Authority  ("OPRA") 
revenues.  Phlx  transaction  fees  will 
continue  to  apply.  Similarly,  for 
technological  reasons,  a  quotation 
through  the  Amex  system  will  appear  as 
an  "Amex"  quote,  although  in  actuality 
it  is  a  Phlx  quote  being  processed  by 
Amex.  Notwithstanding  the  above, 
through  dissemination  of  information 
memoranda  to  members  and  member 
organizations,  it  should  be  abundantly 
clear  that  Phbc  Dell  options  are  listed, 
traded  and  supervised  according  to  Phlx 
rules  and  not  the  rules  of  any  other 
exchange.  Phlx  has  taken  steps  to  advise 
member  firms  of  the  change  in  trading 
venue,  so  that  member  firms  can  make 
all  necessary  system  and  order  routing 
changes  that  may  be  required  and 
thereby  reduce  the  risk  of  investor 
confusion  in  the  trading  of  Dell  options. 
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These  steps  will  include  notice  to 
members  and  an  educational  session 
with  Phlx  for  deputized  Amex  members 
who  will  be  trading  Dell  options  at  the 
new  facility.  Phlx  will  monitor  events 
and  take  additional  steps  as  necessary  to 
address  specific  confusion.'* 

With  respect  to  disciplinary 
jurisdiction,  the  Exchange  would 
continue  to  retain  such  jurisdiction  over 
its  members  at  the  Amex  facility  for 
violations  of  Phlx  rules.  Because  Phlx 
rules  apply  to  trading  in  Phlx  Dell 
options  on  the  Amex,  Phlx  Rules  60, 
respecting  order  and  decorum  on  the 
trading  floor,  and  970,  respecting  the 
minor  rule  violation  enforcement  and 
reporting  plan,  apply.  Phlx  would 
assume  disciplinary  jurisdiction  over 
Amex  floor  brokers  deputized  to  trade 
Phlx  Dell  options,  pursuant  to  an 
acknowledgment  signed  by  such  Amex 
floor  brokers  that  participation  in  the 
Phlx  Dell  option  trading  crowd  triggers 
such  jurisdiction.  Deputized  Amex  floor 
brokers  will  also  be  required  to  attend 
a  seminar  familiarizing  them  with  Phlx 
rules  before  they  are  permitted  to 
execute  orders  as  a  floor  broker  in  the 
Phlx  Dell  option. 

2.  Statutory  Basis 

For  the  reasons  discussed  above,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  "  in  general,  and  in 
particular,  with  Section  6(b)(5), '^  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  providing  a  Phlx  facility  on 
the  Amex  for  the  trading  of  Phlx  Oiell 
options. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments" concerning  the  foregoing, 
including  whether  the  proposed  rule 


'•'  See  Amendenl  No.  1.  supra  note  3. 

•»15U.S.C7afn>). 

'•  15  U.S.C.  78f(b)(5). 


change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-98-25  and  should  be 
submitted  by  July  9,  1998. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  Phlx's 
proposal  to  immediately  establish  a 
satellite  trading  facility  on  Amex  to 
trade  Phlx  Dell  options  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  '^  in  that  the  arrangement  between 
Phlx  and  Amex  fosters  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities. 
The  proposal  should  also  help  protect 
investors  and  the  public  interest  by 
immediately  providing  a  technologically 
appropriate  facility  to  trade  the  Phlx 
riell  options  and  by  permitting  the 
prompt  and  effective  processing  of  the 
increasing  number  of  Dell  options 
trades. 

The  Commission  believes  that  it  is 
reasonable,  given  the  exigent 
circumstances  of  the  recent  extremely 
heavy  trading  of  Dell  options,  for  Phlx 
to  move  the  trading  of  Dell  options  to 
a  leased  trading  floor  located  at  Amex. 
Amex  is  particularly  well-suited  to 
accommodate  the  trading  of  Dell  options 
in  a  manner  that  is  consistent  with  the 
promotion  of  fair  and  orderly  meirkets 
and  investor  protection.  In  particular, 
Amex  is  an  already  established  self- 
regulatory  organization  ("SRO")  that  is 
subject  to  its  own  rules  and  regulations 


and  the  rules  and  regulations  of  the 
federal  securities  laws.  Moreover.  Amex 
has  the  necessary  technological  systems 
in  place  to  ensure  that  orders  for 
actively  traded  options,  such  as  Dell,  are 
routed,  executed  and  processed  in  a 
prompt  and  efficient  manner.  The 
Commission  notes  that  the  trading 
volume  in  Phlx  Dell  options  has 
increased  steadily  and  dramatically  over 
the  past  few  months,  particularly  in  the 
past  several  weeks,  and  that  trading  in 
Dell  stock  has  also  been  active,  due  to 
various  industry  and  corporate  events. 
This  increase  in  volume  in  Dell  options 
trading  has  been  accompanied  by  an 
increase  in  order  traffic.  As  the  volume 
has  increased,  Phlx  has  faced  delays  in 
transaction  reporting  to  order  entry 
firms,  and  this  delay  has  been 
heightened  by  the  number  of  contra-side 
participants  to  Phlx  Dell  option  trades. 
The  Commission  understands  that  Phlx 
is  committed  to  making  the  necessary 
systems  improvements  to  accommodate 
very  actively  traded  options  such  as  Dell 
in  the  future.  Presently  however,  the 
Commission  believes  it  is  essential  to 
allow  Phlx  Dell  options  to  trade  through 
facilities  that  are  technologically 
capable  of  supporting  the  magnitude  of 
the  trading  volume  that  trading  in  Dell 
options  commands.  Accordingly,  a 
temporary  transfer  of  trading  in  Phlx 
Dell  options  to  the  Amex  floor  is  an 
appropriate  means  of  ensuring  that  the 
investing  public  has  available  a  reliable 
trading  venue  for  Dell  options. 

The  Commission  believes  that,  given 
the  unique  circumstances  of  the  trading 
of  Phb<  Dell  options  on  Phlx,  Phlx  has 
devised  a  regulatory  framework  that  will 
reasonably  ensure  adequate  regulatory 
oversight  of  the  trading  of  Dell  options 
on  the  Amex  floor.  A«  discussed  above, 
Phlx  is  proposing  to  establish  a  satellite 
trading  floor  where  Phlx  floor  brokers 
can  trade  Phlx  Dell  options  pursuant  to 
Phlx  rules.  The  Phlx  specialist  in  Dell 
options  will  continue  to  act  as  the 
specialist  in  Dell  options  on  the  Amex 
satellite  floor,  and  any  Phlx  ROTs 
choosing  to  trade  Phlx  Dell  options 
would  be  eligible  to  do  so  at  the  Amex 
facility.  Phlx  will  continue  to  be 
responsible  for  surveillance  of  Phlx 
members  trading  in  Dell  options  on  the 
Amex  floor,  retaining  jurisdiction  over 
those  members  for  violations  of  Phlx 
rules.  Floor  officials  familiar  with  Phlx 
rules,  policies  and  procedures  will  be 
assigned  to  act  at  the  Phlx's  Amex 
facility  to  resolve  trading  floor 
disputes.**  While  it  is  true  that,  to 


"  15  U.S.C.  78f(b)(5). 


'■PhLx  Rule  1079  will  continue  to  apply  to  the 
trading  of  Dell  FLEX  options,  although  Amex 
systems  will  process  such  trades,  which  may 
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obtain  the  benefit  of  Amex's  advanced 
technology  and  system,  certain  Phlx 
rules  will  not  apply  to  the  trading  of 
Dell  options  on  Amex,'^  the  use  of  Phlx 
of  Amex  systems  (such  as  AOF)  that 
have  already  been  approved  by  the 
Commission  is  an  appropriate 
regulatory  alternative  under  the 
circumstances.  In  light  of  the  exigent 
circumstances,  the  Commission  believes 
that  the  proposed  solution  is  an 
appropriate  measure  that  provides 
adequate  regulatory  protections. 

The  Commission  also  believes  that  it 
is  consistent  with  the  Act  for  Phlx  to 
deputize  Amex  floor  brokers  as  Phlx 
members,  to  trade  Dell  options,  to  help 
ensure  sufficient  access  by  the  investing 
public  to  Phlx's  satellite  facility  at 
Amex.  The  Commission  notes  that  it 
has.  on  a  prior  occasion,  authorized 
similar  deputization  to  allow  for  the  use 
of  another  exchange  facility  to  trade 
options.^"  As  noted  above,  the 
deputized  Amex  floor  brokers  would  be 
subject  to  all  provisions  in  Phlx  rules 
that  would  apply  today  to  a  Phlx 
member  in  the  course  of  his  acting  as  a 
floor  broker  for  an  order  in  the  Phlx  Dell 
options  on  the  Phlx  trading  floor,  with 
certain  minor  appropriate  exceptions.  In 
addition,  Phlx  will  have  disciplinary 
jurisdiction  and  oversight  over 
deputized  Amex  floor  brokers  relating  to 
the  trading  of  Dell  options  on  the  Amex 
floor.  Finally,  deputized  Amex  floor 
brokers  will  be  required  to  attend  a 
training  seminar  to  familiarize  them 
with  Phlx  rules  and  any  relevant 
distinctions  between  Phlx  rules  and 
Amex  rules  before  they  will  be  allowed 
to  execute  orders  as  a  floor  broker  in  the 
Phlx  Dell  options. 

Phlx's  proposed  view  that  Phlx  By- 
Law  Article  XII,  Section  12-11.  which 
disclaims  Phlx's  liability  to  Phlx 
members  for  damages  growing  out  of  the 
use  and  enjoyment  of  Phlx's  facilities,  is 
applicable  to  Phlx  business  conducted 
on  the  Amex  floor,  is  appropriate  given 
that  Phlx  is  leasing  such  space  and  will 
be  conducting  its  business  through  such 
facilities.  Likewise,  it  is  appropriate  for 
those  Phlx  members  that  are  temporarily 
re-located  to  the  Amex  facility  to  accept 
the  same  limitations  on  liability  of  the 
Amex.  These  Phlx  members  will  utilize 
the  applicable  Amex  systems  in  a  nearly 
identical  fashion  to  which  they  would 
have  relied  on  Phlx  systems  prior  to  the 
move.  Therefore,  this  requirement  is  a 
reasonable  component  of  the  agreement 


necBMitate  procedural  change*  for  Phlx  FLEX 
trades  relating  to  symbols  and  Request-for-Quote 
processing. 

"See  Discussion  section,  supra. 

'"See  supra  note  9. 


to  allow  Phlx  to  create  a  temporary 
trading  facility  on  Amex  in  Dell  options. 

Phlx  essentially  concludes  that  Phlx 
Dell  options  that  will  be  traded  on  its 
temporary  Amex  facility  should  not  be 
considered  Amex-traded  options  for 
securities  registration  purposes  and 
notes  that  in  October  1989,  when 
options  listed  on  PCX  were  physically 
moved  to  Amex  and  other  options 
exchanges,  due  to  an  earthquake,  "OCC 
did  not  register  those  options  at  any 
other  exchanges.  "The  Commission   • 
believes  that  the  continued  trading  of 
Phlx  Dell  options  by  Phlx  using  leased 
space  on  the  floor  of  Amex  does  not 
cause  such  options  to  cease  to  be  option 
traded  on  Phlx  and  that,  accordingly. 
OCC  does  not  need  to  amend  its  1934 
Act  Registration  to  re-characterize  these 
options  as  options  listed  or  traded  on 
another  exchange. 

Finally,  the  Commission  notes  that,  to 
minimize  investor  confusion  in  the 
trading  of  Dell  options,  Phlx  has  stated 
that  it  will  provide  adequate  notice  to 
its  members  to  ensure  that  they  and  the 
investing  public  are  aware  that  Phlx 
Dell  options  are  listed,  traded  and 
supervised  according  to  Phlx  rvdes,  but 
are  to  be  traded  at  a  facility  of  Phlx 
located  on  the  Amex  floor.  Phlx  states 
that  it  has  taken  steps  to  advise  member 
firms  of  the  change  in  trading  venue,  so 
that  they  can  make  necessary  system 
and  order  routing  changes.  These  steps 
will  include  notice  to  members  and  an 
educational  session  with  Phlx  of 
deputized  Amex  members  who  will  be 
trading  Dell  options  at  the  new  facility. 
Phlx  is  committed  to  monitoring  events 
and  will  take  additional  steps  as 
necessary  to  address  specific  confusion. 
These  additional  steps  could  include 
issuing  press  releases  or  making  needed 
information  otherwise  available  to 
Phlx's  members  and  to  the  public. 

For  the  reasons  discussed  above,  the 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  in  the 
Federal  Register.  The  Commission 
believes  that  it  is  necessary  to  approve 
Phlx's  proposal  on  an  accelerated  basis 
to  protect  the  trading  interests  of  the 
investing  public,  due  to  the  exigency  of 
transferring  the  trading  of  Phlx  Dell 
options  from  the  Phlx  trading  floor, 
which  is  not  currently  capable  of 
managing  the  high  trading  volume  of 
Dell  options,  to  another  SRO  floor 
where  the  Dell  options  can  be 
effectively  and  efficiently  traded. 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  of  the  Act  that  the 
proposed  rule  change  (SR-Phlx-98-25) 


is  hereby  approved  on  an  accelerated 
basis  through  December  12,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz. 
Secretary. 
(PR  Doc  98-16258  Filed  6-17-98.  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Released  No.  34-40082;  File  No.  SR-Phlx- 
98-19] 

Self- Regulatory  Organization;  Notice  of 
Filing  of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc..  and 
Amendment  No.  1  Thereto  Relating  to 
When  a  Security  is  Considered  Open 
For  Trading 

June  10.  1998. 

Pxu^uant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  1. 
1998,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
May  22,  1998.  the  Phlx  filed  an 
amendment  to  the  proposal.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rules  1047  (Trading  Rotations,  Halts 
and  Suspensions).  1047A  (Trading 
Rotations,  Halts  or  Reopenings),  and 
Option  Floor  Procedure  Advice  G-2 
("Advice  G-2")  (Trading  Rotations, 
Halts  or  Reop>enings),  to  clarify  when  a 
security  is  consider  open  for  trading. 
Specifically,  and  underlying  security 


"  15  U.S.C  788(b)(2). 


"17  CFR  200.3O-3(a)(12). 

M5U.S.C78»(b)(l). 

» 17  CFR  240.196-4. 

>  See  letter  from  Linda  S.  Christie.  Counsel,  Phbc. 
to  Yvonne  Fraticelli,  Attorney,  Division  of  Market 
Regulation  ("Division").  Commission  (May  22, 
1998)  ("Amendment  No.  1").  In  Amendment  No.  1 
Phlx  replaces  the  phase  "principal  exchange"  in 
Rule  1047  with  the  phrase  "primary  market"  to 
provide  consistency  with  the  language  in  the 
proposed  amendments  to  Phlx  Rule  1(H7A  and 
Option  Floor  Procedure  Advice  G-2.  Corresponding 
with  Amendment  No.  1,  the  word  "exchange" 
should  be  replaced  by  the  word  "market"  in  the 
amended  portion  of  Phlx  Rule  1047.  Telephone 
conversation  between  Linda  S.  Christie,  Counsel. 
Phlx,  and  Marc  McKayle,  Attorney,  Division, 
Commission  (May  26,  1998). 
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shall  be  considered  open  for  trading 
where  a  transaction  has  been  reported  or 
an  opening  indication  disseminated, 
whichever  occurs  first,  and  there  has 
not  been  an  indication  of  a  delayed 
opening  given. 

11.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Fhlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  amending  Phlx 
Rules  1047  (Trading  Rotations,  Halts 
and  Suspensions),  1047A  (Trading 
Rotations.  Halts  or  Reopenings),  and 
Options  Floor  Procedure  Advice  G-2 
(Trading  Rotations.  Halts  or  Reopenings) 
to  clarify  when  a  security  is  open.  These 
provisions  govern  the  various  types  of 
option  rotations.  Commentary  .01(a)  of 
Rule  1047  pertains  to  opening  rotations, 
specifying  that  the  opening  rotation  in 
each  class  of  potions  shall  be  held 
promptly  following  the  opening  of  the 
underlying  security  on  the  principal 
market  where  it  is  traded.  However, 
neither  Commentary  .01  of  Rule  1047, 
Rule  1047A,  or  Advice  G-2  delineates 
when  a  security  is  considered  open  for 
trading.  For  clarification  purpdses,  the 
Phlx  proposes  amending  Rule  1047 
Commentary  .01(a)  to  indicate  that  an 
underlying  security  shall  be  deemed  to 
have  opened  on  the  primary  market 
where  it  is  traded  it  such  market  has 
either  (1)  reported  a  transaction  in  the 
underlying  security,  or  (2)  disseminated 
an  opening  quotation  for  the  underlying 
security  and  given  no  indication  of  a 
delayed  opening.*  A  corresponding 
amendment  is  also  proposed  for  Rule 
1047A  and  Advice  G-2.  Thus,  the 
proposal  is  intended  to  correct  an 
ambiguity  and  expressly  provide  in 
Exchange  rules  that  an  opening  quote 
signals  the  opening  of  a  security.'  The 


proposal  should  promote  more  prompt 
options  openings  by  not  requiring  a 
transaction  to  occur  in  the  underlying 
security. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act.  in 
general,"  and  Section  6(b)(5).'  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  relating,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest.  By  clarifying  the  Exchange's 
provisions  concerning  options  openings 
and  encouraging  more  prompt  openings, 
the  aim  of  the  Act  should  be  achieved. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


^ 


*  Telephone  conversation  between  Linda  S. 
Christie.  Counsel.  Phlx.  and  Yvonne  Fraticelli, 
Attorney  and  Marc  Mckayle.  Attorney,  Division  of 
Marlcet  Regulation.  Commission  (May  28.  1998). 

'  Only  quotations  disseminated  at  the  opening  of 
a  trading  day  will  be  deemed  to  have  opened  the 
market  in  an  underlying  security.  Stale  quotations 


disseminated  on  a  prior  trading  day  will  be 
ineffective  under  this  proposed  rule  change. 
Telephone  conversation  between  Linda  S.  Christie, 
Counsel,  Phbc.  and  Yvonne  Fraticelli,  Attorney,  and 
Marc  McKayle,  Attorney.  Division.  Conunission 
(May  8.  1998). 

•  15  U.S.C.  76f. 

'  15  U.S.C  78f(b)(5). 


should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  E)C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-'Phlx-98-19 
and  should  be  submitted  by  July  9, 
1998. 

For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
fonathui  G.  Katz, 
Secretary. 
IFR  Doc.  98-16261  Filed  6-17-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements:  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  (ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  qature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Reuster  Notice  with  a  60-day  comment 
pe/lod  soliciting  comments  on  the 
Jbllowing  collection  of  information  was 
published  on  March  9,  1998.  [63  FR 
11472). 

DATES:  Comments  must  be  submitted  on 
or  before  July  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Street,  ABC-lOO;  Federal 
Aviation  Administration;  800 
Independence  Avenue,  SW.; 


•17CFR200.30-3(a)(12) 
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Washington.  EX:  20591;  Telephone 
number  (202)  267-9895. 
SUPPLEMEhfTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Physiological  Training. 

CMB  Control  Number:  2120-0101. 

Type  of  Bequest:  Extension  of 
currently  approved  collection. 

Form(s):  AC  Form  3150-7. 

Affected  Public:  Individuals  or 
households. 

Abstract:  This  collection  of 
information  is  used  to  determine  if  the 
applicants  meet  the  qualifications  for 
the  volvmtary  physiological  training 
under  the  FAA/USAF  training 
agreement. 

Annual  Estimated  Burden  Hours:  458 
hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725— 17th  Street.  NW.. 
Washington.  DC  20503.  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
buirden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
autcMnated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  0MB  is  most  effective 
if  0MB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington.  D.C  on  )une  12. 
1998. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  9«-16145  Filed  6-17-98;  8:45  am] 
aiujNO  cooe  4tio-tt-p 


DEPARTMENT  OF  TRANSPORTATTON 

Federal  Railroad  Administration 
[RST-e7-5] 

The  New  Jersey  Transit  Rail 
Operations.  Incorporated 

The  New  Jersey  Transit  Rail 
Operations,  Inc.,  (NJT)  has  petitioned 
the  Federal  Railroad  Administration 
(FRA)  seeking  a  waiver  of  compliance 
with  the  requirements  of  Title  49  CFR 
Part  213.233(c).  N]T  proposes  to 
substitute  the  operation  of  a  track 


geometry  measuring  car  over  main  track 
and  sidings  quarterly  in  place  of  one  of 
the  currently  required  twice  weekly 
visual  inspections. 

The  FRA  issued  two  public  notices 
seeking  comments  of  interested  parties. 
After  examining  the  railroad's  proposal 
and  the  available  facts,  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  9:00  a.m.  EDT,  on 
Tuesday,  August  4, 1998  in  the  Peter  W. 
Rodino  Federal  Building,  970  Broad 
Street,  Rooms  204-205.  in  Newark,  New 
Jersey.  Interested  parties  are  invited  to 
present  oral  statements  at  the  hearing 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (Title  49  CFR  part  211.25),  by 
a  representative  designated  by  the  FRA. 

Tne  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington.-O.C  on  June  8. 
1998. 

Grady  C.  Catfaen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  98-16158  Filed  6-17-98;  8:45  am] 
MUJNQ  OOOE  m^9-at-f 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notica  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttie  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 
Block  Signal  AppUcation  (BS-AP)-No. 

3472 
Applicants: 


Burlington  Northern  and  Santa  Fe 
Railway  Comj)any,  Mr.  William  G. 
Peterson,  EHrector  Signal 
Engineering,  4515  Kansas  Avenue, 
Kansas  Qty.  Kansas  66106 
Union  Pacific  Railroad  Company.  Mr. 
Phil  Abaray,  Chief  Engineer — 
Signals/Quahty,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska 
68179-1000 
Burlington  Northern  and  Santa  Fe 
Railway  Company  and  Union  Pacific 
Railroad  Company,  jointly  seek 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system,  on  the  single 
main  track,  between  Sherman,  Texas, 
milepost  645.9  and  South  Sherman, 
Texas,  milepost  649.9,  on  the  Texas 
Division,  Madill  Subdivision,  including 
conversion  of  three  power-operated 
switches  to  hand  operation,  removal  of 
all  associated  signals,  and 
implementation  of  Track  Warrant 
Control  Rules  as  the  method  of 
operation. 

The  reasons  given  for  the  proposed 
changes  are  to  improve  operating 
efficiency  and  reduce  maintenance  costs 
of  plants  no  longer  needed. 

BS-AP-No.  3473 
Applicant:  CSX  Transportation, 
Incorporated,  Mr.  R.  M.  Kadlick,  Chief 
Engineer  Train  Control,  500  Water 
Street  (S/C  J-350),  Jacksonville, 
Florida  32202 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
temporary  discontinuance  of  the  signal 
system,  on  the  two  main  tracks,  at  "J 
Tower."  milepost  BI-3.10,  in  Willard, 
Ohio,  on  the  Willard  Terminal 
Subdivision,  Baltimore  Service  Lane,  for 
approximately  120  days,  and  govern 
train  movements  by  Yard  Limit  Rules 
under  the  direction  of  a  Switch  Tender. 
The  proposal  is  associated  with  major 
modifications  in  track  and  signal 
arrangements,  including  installation  of  a 
traffic  control  system. 

The  reason  given  for  the  proposed 
changes  is  to  safely  and  efficiently 
expedite  train  movements  during 
construction  and  cut-over. 
BS-AP-No.  3474 

Applicant:  Wisconsin  Central  Limited, 
Mr.  Glenn  J.  Kerbs,  Vice  President 
Engineering,  3000  Minnesota  Avenue, 
Stevens  Point,  Wisconsin  54481 
Wisconsin  Central  Limited  seeks 
approval  of  the  proposed  modification 
of  the  signal  system,  on  the  two  main 
tracks  and  siding,  near  Slinger, 
Wisconsin,  milepost  CM122.60,  Chicago 
Subdivision,  consisting  of  the  removal 
of  the  existing  interlocking  plant, 
installation  of  two  power-operated 
switches  for  the  new  connection  tracks 
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at  the  northeast  and  southwest 
quadrants,  relocation  of  the  east  end  of 
siding  at  Slinger  to  the  west  out  of  the 
curve,  and  conversion  of  the  east  and 
west  siding  switches  to  hand  operation, 
equipped  with  electric  locks. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  the  blockage  of 
a  state  highway  and  traffic  in  the  town 
of  Slinger,  associated  with  interchange 
switching  movements.  The  proposed 
new  alignment  and  construction  of  a  set 
out  track  at  Ackerville  will  remove 
switching  moves  from  Shnger. 
BS-AP-No.  3475 
Applicant:  Burlington  Northern  and 

Santa  Fe  Railway  Company,  Mr. 

William  G.  Peterson,  EHrector  Signal 

Engineering,  4515  Kansas  Avenue, 

Kansas  City,  Kansas  66106 

Burlington  Northern  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  north  main  track, 
at  milepost  55.7,  near  Lincoln, 
Nebraska,  on  the  Nebraska  Division, 
Creston  Subdivision,  consisting  of  the 
discontinuance  and  removal  of  Holding 
Signal  N55.71 

The  reason  given  for  the  proposed 
changes  is  that  the  upgrade  of  the 
highway  crossing  warning  devices  at 
milepost  55.8  has  eliminated  the  need 
for  Holding  Signal  N55.71. 
BS-AP-No.  3476 
Applicant:  Union  Pacific  Railroad 

Company,  Mr.  Phil  Abaray,  Chief 

Engineer — Signals/Quality,  1416 

Dodge  Street,  Room  1000,  Omaha, 

Nebraska  68179-1000 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  milepost  185 
and  milepost  195,  near  Houston,  Texas, 
on  the  Houston  Subdivision,  consisting 
of  the  removal  of  Signals:  D  (milepost 
185.7),  21.  32,  37,  38,  52,  56,  59,  69,  78, 
79,  88,  89,  98,  99,  and  108;  conversion 
of  Signal  25  to  a  D  signal:  installation 
of  a  new  D  signal  at  milepost  188.2;  and 
the  establishment  of  Yard  Limits  as  the 
method  of  operation. 

The  reason  given  for  the  proposed 
changes  is  that  signals  are  no  longer 
required  under  train  operating  practices. 
BS-AP-No.  3477 
Applicant:  Paducah  &  Louisville 

Railway,  Incorporated,  Mr.  C.  D. 

Edwards,  General  Supervisor  of 

Signals  and  Structures,  1500 

Kentucky  Avenue,  Paducah,  Kentucky 

42003 

Paducah  &  Louisville  Railway, 
Incorporated  seeks  approval  of  the 
proposed  discontinuance  and  removal 


of  the  automatic  block  signal  system,  on 
the  single  main  track,  between 
Charolais,  milepost  J154.18  and  Dawson 
Springs,  milepost  J163.73,  in  Hopkins 
County.  Kentucky,  consisting  of  the 
removal  of  all  existing  signals  in  the 
area,  and  installation  of  an  operative 
approach  signal  near  milepost  J163.8. 

BS-AP-No.  3478 

Applicant:  CSX  Transportation, 

Incorporated.  Mr.  R.  M.  Kadlick,  Chief 

Engineer  Train  Control,  500  Water 

Street  (S/C  J-350),  Jacksonville, 

Florida  32202 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Ames, 
Indiana,  milepost  OOQ-148.4  and 
Greencastle,  Indiana,  milepost  OOQ- 
176.7,  on  the  Monon  Subdivision. 
Chicago  Service  Lane,  and  operate 
exclusively  under  a  Direct  Traffic 
Control  Block  System.  The  proposal 
includes  the  installation  of  operative 
approach  signals  at  Ames  and 
Greencastle. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  in  present  day  operation. 
BS-AP-No.  3479 
Applicant:  South  Orient  Railroad 

Company.  LTD..  Mr.  Roy  D.  Williams. 

Chief  Operating  Officer.  210  South 

Main  Street,  Brownwood,  Texas 

76801 

The  South  Orient  Railroad  Company, 
LTD.  seeks  approval  of  the  proposed 
permanent  discontinuance  and  removal 
of  the  traffic  control  system,  on  the 
single  main  track,  between  Birds  Siding, 
milepost  1.3  near  Fort  Worth,  Texas, 
and  Rickers,  milepost  134.5,  near 
Brownwood,  Texas,  on  the  Dublin 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  that  the  railroad's  operation 
does  not  warrant  a  signal  system. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA.  400  Seventh  Street,  S.W.,  Mail 
Stop  25,  Washington,  D.C.  20590  writhin 
30  calendar  days  of  the  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  protest  shall  be 
furnished  to  the  applicant  at  the  address 
listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 


hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,-an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  O.Q  on  June  9, 
1998. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(PR  Doc.  98-16177  Filed  6-17-98;  8:45  ami 
■iUJNQCOOE  4«1(MM-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-9&-3813;  Notice  1] 

Application  for  Determination  of 
Inconsequential  Noncompliance  to 
Federal  Motor  Vehicle  Safety  Standard 
108— Lamps,  Reflective  Devices  and 
Associated  Equipment 

General  Motors  Corporation  (GM),  has 
determined  that  blackout  paint  on  the 
rear  window  of  the  1997  GM  EVl 
(electric  vehicle)  may  cause  the  center 
high-mounted  stop  lamp  (CHMSL)  to 
fail  to  meet  the  photometric 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  1  OS- 
Lamps.  Reflective  Devices  and 
Associated  Equipment.  Pursuant  to  49 
U.S.C.  30118  and  30120,  GM  has 
applied  to  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  for  a 
decision  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  GM  has  submitted  a 
noncompliance  notification  to  the 
agency  pursuant  to  49  CFR  Part  573, 
"Defects  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

During  the  inclusive  manufacturing 
dates  from  August  1996  to  June  1997, 
GM  produced  624  model  year  1997  EVl 
electric  cars,  that  may  have  CHMSLs 
that  fail  to  meet  FMVSS  No.  108. 

GM  claims  that  only  290  of  the 
vehicles  in  the  field  are  covered  by  this 
application,  and  that  the  other  vehicles 
are  within  GM's  control,  and  will  be 
remedied  before  delivery  to  retail 
customers. 

GM  states  that  the  EVl  CHMSL  meets 
the  requirements  of  FMVSS  No.  108 
Figure  10 — Photometric  Requirements 
for  Center  High-Mounted  Stop  Lamps. 
However,  when  the  CHMSL  is  mounted 
in  the  vehicle,  the  blackout  paint  on  the 
rear  window  may  inadvertently  obscure 
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a  portion  of  the  CHMSL's  photometric 
output.  GM  states  that  if  the  worst  case 
build  condition  were  present  on  a 
vehicle,  blackout  paint  would  obscure 
the  portion  of  the  CHMSL 
corresponding  to  the  5D  (5  degrees 
below  horizontal)  photometric 
requirements  . 

GM  believes  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  for  the  following  reasons: 

The  EVl  sits  low  to  the  ground,  so 
light  provided  by  the  CHMSL  is  visible 
to  drivers  of  other  vehicles,  even  with 
the  bottom  of  the  CHMSL  obscured. 

The  specified  range  of  photometric 
output  for  a  CHMSL.  from  lOU  to  5D, 
was  developed  from  SAE  I186a  and  is 
presumably  intended  to  allow 
manufacturers  latitude  in  locating 
CHMSLs  for  the  myriad  of  vehicle 
designs,  while  assuring  sufficient  signal 
light  to  drivers  of  following  vehicles. 
Because  the  EVl  CHMSL  is  so  low  to 
the  ground,  the  5D  angle  is  far  less 
significant  to  following  drivers  than  it 
would  be  if  mounted  higher. 

A  perceived  benefit  oi  the  CHMSL  is 
the  ability  it  provides  following  drivers 
to  see  through  intervening  vehicles. 
Because  the  EVl  and  its  CHMSL  are  low 
to  the  ground,  a  following  driver's 
ability  to  see  the  CHMSL  through 
intervening  vehicles  is  not 
compromised  by  the  lost  light  at  the 
lower  portion  of  the  CHMSL. 

To  reduce  aerodynamic  drag,  the  EVl 
was  designed  to  be  extremely  narrow. 
As  a  consequence  of  its  narrow  profile, 
the  stop  lamps  are  in  close  proximity  to 
the  CHMSL  (510  mm  from  the  center  of 
the  brake  lamp  to  the  center  of  the 
CHMSL).  This  minimizes  the  effect  of 
the  obscured  portion  of  the  CHMSL. 

Except  for  5D,  the  EVl  CHMSL  meets 
all  other  requirements  of  FMVSS  No. 
108,  and  the  photometric  output  of  the 
stop  lamps,  which  are  supplemented  by 
the  CHMSL,  far  exceed  the  FMVSS  No. 
108  minimum  requirements. 

GM  is  not  aware  of  any  accidents, 
injuries,  owner  complaints  or  field 
reports  related  to  this  issue. 

Additionally  GM  provided  two  figures 
(which  are  available  in  the  apphcation 
filed  in  the  public  docket)  that  illustrate 
rear  stop  lamp  visibility  to  following 
vehicle  drivers,  to  support  the  claims  for 
inconsequentiaUty. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
Docket  Management.  Room  PL-^01,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted.  Docket 
hours  are  10:00  A.M.  to  5:00  P.M. 


All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  July  20,  1998. 

(49  U.S.C.  30118  and  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  June  12, 1998. 
L.  Robert  Sheiton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  98-16230  Filed  fr-17-98;  8:45  ami 
BIUJNQ  CODE  4t10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 


[Docket  No.  NHTSA-9&-3869] 

Western  Star  Trucks,  Inc.;  Receipt  of 
Application  for  Determination  of 
Inconsequential  Noncompliance 

Western  Star  Trucks.  Inc.  of  Kelowna, 
British  Columbia.  Canada,  has  applied 
to  be  exempted  from  the  notification 
and  remedy  requirements  of  49  U.S.C. 
Chapter  301  "Motor  Vehicle  Safety"  for 
noncompliance  with  49  CFR  571.205, 
Federal  Motor  Vehicle  Safety  Standard 
No.  205,  "Glazing  Materials."  on  the 
basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
Western  Star  Trucks  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573  "Defect  and  Noncompliance 
Information  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  application. 

Paragraph  S6.2  of  Standard  No.  205 
specifies  that  a  number  designating  the 
material  used,  the  symbol  "EKDT."  and 
the  manufacturer's  code  mark,  shall  be 
marked  on  all  glazing  materials  by  the 
prime  glazing  material  manufacturer. 

Vehicles  Involved 

Western  Star  Constellation  Series 
truck/tractor  manufactured  between 
January  17.  1996  and  February  3,  1998 
equipped  with  58"  or  72"  sleepers  with 
side  windows.  The  serial  numbers  of  the 
affected  vehicles  fall  with  the  range, 
944129  to  953410. 


Number  of  Vehicles 

Eight  hundred  ninety-one  (891) 
vehicles  manufactiu^  as  of  February  3, 
1998.  potentially  contain  the 
noncompliance. 

Description  of  the  Noncompliance 

Certain  Western  Star  Constellation 
truck/tractors  were  equipp>ed  with  58" 
or  72"  sleepers  with  side  windows 
which  were  not  marked  per  the 
requirements  of  S6  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  205. 
The  window  glazing  is  not  marked  per 
the  requirements  of  Section  6  of  ANS 
Z26.  They  also  were  not  marked  with 
the  symbol  "DOT"  or  the 
manufacturer's  code  mark  per  S6.2  of 
FMVSS  205.  The  window  glazing  does, 
however,  meet  the  physical 
requirements  of  FMVSS  205  and  is 
located  out  of  the  truck/tractor  driver's 
compartment  in  an  area  where  highway 
visibility  is  not  required. 

Supporting  Information 

Altliough  the  glazing  is  not  marked  per  the 
requirements  of  FMVSS  205.  the  glazing  has 
been  tested  and  complies  to  Item  AS-2  of 
ANSIZ26.1  per  the  attached  report  1/95,  from 
Inchcape  Testing  Test  Services. 

The  sleeper  windows.  Western  Star 
Trucks  part  numbers  63320-3562  and 
63320-3563,  were  purchased  &t)m  Sun- 
view  Industries  Ltd..  15915  Bentley  PI.. 
Box  1079.  Summerland.  British 
Columbia,  Canada.  VOH  IZO.  Sun-view 
in  turn  purchased  the  3  mm  glazing 
fix)m  Wescan  Glass — Bumaby.  3153 
Thunderbird  Cres.,  Bumaby.  British 
Columbia,  V5A  3G2  (A  division  HGP 
Industries.  Inc..  Moorestown,  NJ).  The 
attached  test  report  was  provided  by 
Inchcape  Testing  for  the  test  performed 
on  the  glass  that  Wescan  provides  to 
Sun-view. 

The  test  report  1/95  indicates  that  the 
3  mm  glazing  meets  the  requirements 
for  AS-2  (Safety  Glazing  Material  for 
Use  Anywhere  in  Motor  Vehicle  Except 
Windshields).  However,  the  sleeper 
windows  only  need  meet  AS-5  as  they 
are  at  a  height  not  requisite  with 
highway  visibility,  and  are  "glazing  to 
the  rear  of  the  driver  in  trucks  or  truck 
tractor  cabs  where  other  means  of 
affording  visibility  of  the  highway  to  the 
side  and  rear  of  the  vehicle  are 
provided." 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  application  of  Western 
Star,  described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Management, 
Room  PL  401,  400  Seventh  Street.  SW.. 
Washington.  DC,  -20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 


UMI 


FederaJ  Register / Vol.  63.  No.  117 /Thursday,  June  18,  1998 /Notices 


33435 


All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  Notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  July  20, 1998. 

(49  U.S.C.  30118,  30120;  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  June  12,  1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  98-16210  Filed  6-17-98;  8:45  am] 

BILUNG  CODE  4«10-6«-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Actions  on  Exemption  Applications 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  actions  on  exemption 
applications. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  actions  on 
exemption  applications  in  JANUARY- 
APRIL  1998.  The  modes  of 

Modification  Exemptions 


transportation  involved  are  identified  by 
a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft.  Application  numbers  prefixed 
by  the  letters  E£  represent  applications 
for  Emergency  Exemptions.  It  should  be 
noted  that  some  of  the  sections  cited 
were  those  in  effect  at  the  time  certain 
exemptions  were  issued. 

Issued  in  Washington,  DC,  on  May  15, 
1998. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application  No. 


Exemption  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemptions  ttiereof 


970-M 


5493-M 


6117-M 


7026-M 


7835-M 


8230-M 


9184-M 


DOT-E  970 


DOT-E  5493 


DOT-E  6117 


DOT-E  7026 


DOT-E  7835 


DOT-E  8230 


DOT-E  9184 


9413-M 
9610-M 

9791-M 

9791-M 


DOT-E  9413 
DOT-E  9610 

DOT-E  9791 

DOT-E  9791 


Callery  Chemical  Corp., 
Pittsburgh,  PA. 


Montana  Sulphur  & 

Chemical  Co.,  Billings, 

MT. 
Montana  Sulphr  & 

Chemical  Co.,  Billings, 

MT. 

Walter  Kidde  Aero- 
space, Wilson,  NC. 


Matheson  Gas  Products, 
East  Rutherford,  NJ. 


Olin  Corporation.  Nor- 
walk.  CT. 

The  Carbide/Graphite 
Group,  Inc.,  Louisville, 
KY. 


EM  Science,  Cincinnati, 
OH. 

Alliant  Techsystems 
Inc.,  Hopkins,  MN. 


Pressed  Steel  Tank  Co., 
Inc.,  Milwaukee,  Wl. 


Pressed  Steel  Tank  Co., 
Inc.,  Milwaukee,  Wl. 


49  CFR  17321(f)(3). 
173.302(g). 


49  CFR  173.314(c) 
49  CFR  173.314(C) 


49  CFR  173.304  (a)(1), 
175.3.  178.47. 


49  CFR  177.848(d) 


49  CFR  173.178. 
173243. 

49  CFR  173.178  . 


49  CFR  173286 


49  CFR  172.203(a),  (e), 
172.204,  17329  (a), 
(d).  Parts  107,  Appen- 
dix B  (2),  (3),  Parts 
171-189. 

49  CFR  173.301(h), 
173.302(a),  173.34 
(a)(1).  178.37. 


49  CFR  173.301(h), 
173.302(a).  173.34 
(a)(1),  178.37. 


Authorizes  the  transportation  of  ditXKan  classed 
as  a  Division  2.3  matenal  in  DOT  Specification 
3AA  cylinders  overpacked  in  certain  insulated 
drums  or  wooden  tX3xes.  (modes  1,2). 

Authonzes  the  shipment  of  hydrogen  sulfide  in 
DOT-105A600W  tank  cars,  (mode  2). 

Authorizes  the  transport  of  hydrogen  sulfkJe  in 
DOT  Speafication  105A600W  tank  car  tanks 
or  proposed  DOT  Speafication  120A600W 
tank  car  tanks. 

Authonzes  the  manufacture,  marking  and  sale  of 
a  non-DOT  specification  welded  steel  pressure 
vessel,  for  transportation  ol  a  compressed  gas. 
(modes  1 ,  2,  5). 

Authonzes  the  transport  of  compressed  gas  cyl- 
inders t>eanng  the  flammable  gas  lat>el,  the  ox- 
kllzer  lat>el,  or  the  poison  gas  label  and  tank 
car  tanks  bearing  the  poison  gas  label  on  the 
same  vehicle,  (mode  1). 

Authonzes  the  shipment  of  certain  Dlvisk>n  5.1 
matenals  m  non-DOT  speafication  containers. 
(modes  1,  2,  3,  4). 

Auttfonzes  the  shipment  of  calcium  carbide  and 
substances  which  in  contact  with  water  emit 
flammable  gases,  solid  n.o.s.  (strontium  alu- 
minate),  in  polyethylene-lined  woven  poly- 
propylene collapsible  bags  in  trucWoad  or  car- 
toad  lots  only,  (modes  1,  2). 

Authorizes  the  transport  of  a  chemical  kit  which 
contains  small  amounts  of  hydrochloric  acid 
ar>d  zinc  powder,  (mode  1). 

Authorizes  the  transport  of  DOT  Speafication 
21 C  fitjer  drums  which  contain  not  more  than  5 
grams  of  smokeless  powder  essentially  without 
regulation,  (modes  1 ,  2). 

Authonzes  the  manufacture,  marking,  and  sale  of 
a  high  strength,  non-specifkation  cylinder  corv 
forming  in  part  with  the  DOT-3AA  speclficafton 
for  transportation  ot  certain  nonflammable, 
nonliquefied  compressed  gases,  (mode  1). 

Authorizes  the  manufacture,  marking,  and  sale  of 
a  high  strength,  non-speafication  cylinder  con- 
forming in  part  with  the  1X)T-3AA  specification 
for  transportation  of  certain  nonflammat>le. 
nonlk)uefied  compressed  gases,  (mode  1). 
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Application  Nto. 

Exemption  Ho. 

10798-M 

DOT-E  10798 

11054-M 

DOT-E  11064 

11644-M 

DOT-E  11644 

11790-M 

DOT-E  11790 

iisaa-M 

DOT-E  11888 

11962-M 

DOT-E  11962 

11984-M 

DOT-E  1 1984 

11986-M 

DOT-E  11986 

11989-M 

DOT-E  11989 

12007-M 
12009-M 

12013-M 

12018-M 


DOT-E  12007 
DOT-E  12009 

DOT-E  12013 

DOT-E  12018 


MODIFICATION  Exemptions— Continued 


Applicant 


Olin  Corporation,  Nor- 
walk.  CT. 


Welker  Engineering  Co., 
Sugar  Land,  TX. 


United  States  Can  Conv 
pany,  Elgin,  IL 


United  States  Enrich- 
ment Corporation,  Be- 
thesda,  MD. 

AJIiant  Techsystems. 
Inc..  Hopkins,  MN. 

Bayer  Corp.,  Pittsburgh, 
PA. 

Trans  World  Airlines, 
Inc..  Kansas  City.  MO. 


U.S.  Department  of  De- 
fense, Falls  Church, 
VA. 


U.S.  Department  of  De- 
fense, Falls  Church, 
VA. 


sec  Products.  Hollister, 
CA. 

U.S.  Department  of  Jus- 
tice. Washington,  DC. 


All  Pure  Chemcal  Com- 
pany, Walnut  Creek, 
CA. 

MVE.  Inc.,  New  Prague. 
MN. 


Regulation(s)  affected 


49  CFR  174.67  (i)  and 


49  CFR  t78.36.  Subpart 
C. 


49  CFR  173.1200  (a)(8). 
173.304(e), 
173.306(a),  178.33a. 


49  CFR  172.302(c) 
49  CFR  172.101  ... 
49  CFR  173.212  ... 


49  CFR  172.102  (c)(1) 
special  proviskxi  60. 


49  CFR  176.136  (a)  and 
(b). 


49  CFR  172.504. 

172.504,  176.83(9b), 

176.83<9b), 

176.83(9d). 

176.83(9d),  176.83(9f). 
49  CFR  173.40 

49  CFR  173.304 


Nature  of  exemptions  thereof 


49  CFR  172.302, 
177.834(h).  part  173, 
subparts  d  &  F. 


49  CFR  173.320 


Authorizes  tank  cars,  containing  chlonne,  to  re- 
main standing  with  unloading  connections  at- 
tached when  no  product  is  being  transferred 
(mode  2) 

Authonzes  the  manufacture,  mark  arxl  sell  of 
non-DOT  specification  cylinders  conforming  to 
3A  speafication  !or  use  m  shioment  of  various 
hazardous  materials  classed  m  Class  3,  Divi- 
sion 2.1  and  2  3   (modes  1    2.  3.  4) 

To  autfwrize  the  transportation  m  commerce  of  a 
non-DOT  specification  three-piece  mside  metal 
container  with  welded  side  seam  and  doutjie 
seamed  ends  conforming  to  DOT-Speafication 
2Q  for  use  in  transporting  R-134a  (1,  1,  2, 
tetrafluoroethane)   (modes  1,  2,  3,  4) 

To  authorize  the  transportation  of  uranium 
hexafluonae  m  non-DOT  5A  specification  cyl- 
inders without  required  markings   (mode  1) 

Request  for  an  emergency  exemption  m  order  to 
transport  an  explosrve  1.1  A  in  a  solution  of 
ethanoi  and  water   (mode  1) 

Bayer  is  requesting  an  emergency  exemption  to 
transport  pure  sodium  m  a  chemical  process 
vessel  (accumulator)   (mode  i ' 

Request  tor  an  emergency  exemption  from  the 
requirement  for  a  second  safety  mechanism 
when  shipping  oxygen  generators,  (modes  1, 
4) 

Request  tor  emergency  exemption  to  authorize 
the  stowage  of  Division  1  2  comp  group  L  ex- 
plosives in  a  fretght  container  below  deck 
aboard  large,  med.  speed  roll  orvroli  off  ves- 
sels, (mode  3) 

Request  for  an  emergency  exemption  from  seg- 
regation requirements  atxiard  vessels  for  ex- 
plosive materials,  (mode  3) 


Request  for  packaging  not  authonzed  for 
Chtoroptcnn  (mode  1) 

Request  for  an  emergency  exemption  to  trans- 
port anhydrous  ammonia  m  cylinders  ttiat  are 
not  authonzed  or  exceed  the  maximum  storage 
density,  (mode  1) 

Request  for  an  emergency  exemption  to  author- 
ize the  discharge  of  certain  cleas  8  liquids  from 
IBCs  without  removing  tanl<s  from  the  vehicles 
on  whrch  they  are  transported,  (mode  1) 

Request  for  emergency  exemptkxi  to  authorize 
the  bu»<  transportation  of  retngerated  liquids  in 
cargo  tanks  when  the  tanks  are  not  mounted 
on  motor  vehicles,  (modes  1 ,  3) 


Applkation 

No. 


11739-N 


11759-N 


Exemption  No. 


DOT-E  11739 


DOT-E  11759 


ApplKsnt 


New  Exemptions 


Oceaneering  Space  Sys- 
tems. Houston,  TX. 


E.I.  DuPont  de  Nemours  & 
Co.,  Inc.,  Wilmington. 
DE. 


Regulation($)  affected 


49  CFR  178.57 


49  CFR  179.15(a) 


Nature  of  exemptkin  thereof 


To  authorize  the  manufacture,  mart<  and  sale  of  a 
breathing  and  cooling  system  consisting  of  a  non- 
specrfication  cylinder,  comparable  to  a  DOT  Speci- 
ficatkxi  4L  cylinder,  containing  a  Division  2.2  mate- 
rial (modes  1,2,  3,  4,  5) 

To  authorize  the  transportation  in  commerce  ol 
112S400W  and  112S500W  tanks  cars  equipped 
with  1 .5  inch  Crosby  JQ  relief  valves  lor  use  m 
transporting  Division  6.1  material,  (mode  2) 
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New  Exemptions— Continued 


fine,  to  re- 
lections  at- 
transferred. 


xemption  lo 
cal  process 

jn  from  the 

mechanism 

(modes  1, 


n  from  seg- 
sels  tor  ex- 


honzed     for 

on  to  trans- 
ers  that  are 
num  storage 


Application 

No. 


11762-N 


11769-N 


1177(M>4 


11798-N 


11809-N 


11811-N 


11872-N 


11881-N 


11899-N 


11913-N 


11914-N 


11917-N 


11924-N 


11930-N 


11942-N 


Exemption  No. 


OOT-E  11762 


DOT-E  11769 


DOT-E  11770 


DOT-E  11798 


DOT-E  11809 


DOT-E  11811 


OOT-E  11872 


DOT-E  11881 


DOT-E  11899 


DOT  11913 


DOT-E  11914 


DOT-E  11917 


DOT-E  11924 


DOT-E  11930 


DOT-E  11942 


Applicant 


Owens  Fabricatorsrinc. 
Baton  Rouge,  LA. 


Great  Western  Chemical 
Co..  Portland.  OR. 

Gas  Cylinder  Tech- 
nologies Inc.,  Tecunv 
seh.  ON. 


Air  Products  &  Chemicals, 
Inc.,  Allentown.  PA. 


Laidlaw  Environmental 
Services  Inc.,  Columbia, 
SC. 

Laidlaw  Environmental 
Services  Inc.,  Columbia, 
SC. 

Polymet  Alloys.  Inc.,  Sagi- 
naw, AL. 

Wampum  Hardware  Co., 
New  Galilee,  PA. 


Carleton  Technologies 
Inc.,  Orchard  Park,  NY. 


Wheatland  Tube  Com- 
pany, Wheatland,  PA. 


Glowmaster  Corp.,  Gar- 
field, NJ. 


Sexton  Can  Co.,  Martins- 
burg,  WV. 


U.F.  Strainrite,  Lewiston, 
ME. 


Boeing  North  American, 
Inc.,  Downey,  CA. 


DowElanco,  Indianapolis, 
IN. 


Regulation(s)  affected 


49CFR  178245-1  (a) 


49  CFR  177.834(h) 


49CFR  173.301,  173.302, 
173.304. 


49  CFR  173.34  (e)(15), 
173.34  (e)(15)(ii). 


49  CFR  173.156  (b)(1)(iii) 


49  CFR  172202(c) 


49  CFR  172.101,8105  4 
B106. 


49  CFR  176.168(e) 


49  CFR  178.65 


49  CFR  178.507(6) 


49  CFR  173.304  (d)(3)(ii), 
178.33. 


49  CFR  173.304(a), 
178.65. 


49  CFR  173.12(b) 


49  CFR  173.226.  173,336 


49  CFR  172203(a), 
172.302(c),  173.227. 


Nature  of  exemption  thereof 


To  authorize  the  manufacture,  mark  and  sale  of 
DOT-Specification  51  portable  tani^s  constnjaed  in 
accordance  with  Pan  UHT  of  the  ASME  Code  that 
are  not  postweld  heat  treated  for  the  transport  of 
certain  Class  2  material  (modes  i,  2,  3) 

To  authorize  the  unloading  of  various  Class  8  mate- 
rial from  trucK-mounted  intermediate  bulk  contain- 
ers, (mode  1) 

To  authonze  the  transportation  in  commerce  of  non- 
DOT  speafication  cylinoers  comparable  to  DOT  3E 
for  use  in  transporting  liquified  and  non-liquified 
compressed  gases.  Division  2.1  and  22.  (modes 
1,2) 

To  authonze  the  transportation  in  commerce  of  DOT 
specification  3A  or  3AA  cylinders  for  use  in  trans- 
porting various  gases  classed  in  Division  2.1. 
(modes  1,  2,  3.  4,  5) 

To  authonze  the  transportation  in  commerce  of  con- 
sumer commodities  from  a  manufacturer,  a  dis- 
tribution center,  or  a  retail  outlet  to  a  disposal  facil- 
ity from  more  than  one  offeror,  (mode  1) 

To  authorize  the  transportation  m  commerce  of  var- 
ious household  hazardous  wastes  to  be  trans- 
ported without  having  the  quantity  and  unit  meas- 
urement shown  on  the  shipping  paper,  (mode  1) 

To  authorize  the  transportation  in  commerce  of  water 
reactive,  solid.  Division  4.3  in  flexible  intermediate 
bulk  containers  (modes  1,2,3) 

To  authonze  the  transportation  in  commerce  of  ex- 
plosives classed  m  Division  1.1,  1.4  and  1.5  on  the 
same  vehicle  aboard  ferry  vessel  for  quarry  oper- 
ations, (mode  3) 

To  authorize  the  transportation  in  commerce  of  a 
sealed  high  pressure  gas  cylinder  system, 
equipped  with  twin  pyrotechnic  cutters.  Division 
1.4D,  charged  with  Nitrogen,  Division  2.2.  to  be  of- 
fered for  shipment  as  a  Division  2.2.  (modes  1.  2. 
3.4) 

To  authonze  the  transportation  in  commerce  of  Class 
9  Hazardous  Material  in  16  gauge  1A2  drums  in 
weight  that  exceed  the  quantity  limitation  as  pres- 
ently authorized,  (mode  1) 

To  authonze  the  transportation  in  commerce  o1  a  Di- 
vision 2.1  hazardous  materials  in  nonrefJIIable  non- 
DOT  speafication  inside  container  conforming  with 
the  DOT  Specification  2P  except  for  size,  testing 
requirements  and  markings,  (modes  1.  2,  3,  4) 

To  authorize  the  manufacture,  marking  and  sale  of  a 
non-DOT  specification  cylinder  to  be  used  for  the 
transportation  in  commerce  of  certain  Division  22 
matenals.  (modes  1 ,  2.  3.  4) 

To  authonze  the  manufacture,  marking  and  sale  of  a 
corrugated  fibertx)ard  box  for  use  as  the  outer 
packaging  for  lab  pack  applications  for  use  in 
transporting  vanous  classes  of  hazardous  wastes, 
(modes  1.  2.  3) 

To  authorize  the  transportation  in  commerce  of  non- 
specirication  propellant  tanks  designed  to  military 
specification,  non-pressunzed  during  shipment, 
containing  hazardous  matenals  classed  m  Division 
6.1  and  2.3,  to  be  transported  in  non-specification 
packaging,  (modes  1,  3) 

To  authonze  the  transportation  in  commerce  of  a  Di- 
vision 6.1,  liquid  PIH  material  meeting  Hazard 
Zone  B,  in  DOT  specifications  4BW  cylinders  au- 
thorized under  Sec.  173.227,  but  do  not  meet  the 
general  packaging  provisions  for  liquid  poisonous 
materials  in  cylinders  required  under  Sec.  173.40 
(mode  1) 
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Application 
No. 


11953-N 


11967-N 


11980-N 


11981-N 


11993-N 


11999-N 


12014-N 


1201 5-N 


12023-N 


t2Qe4-N 


12038-N 


12045-N 


Exemption  No. 


DOT-E  11953 


DOT-E  11967 


DOT-E  11960 


DOT-E  11981 


DOT-e  11993 


DOT-E  11999 


DOT-E  12014 


DOT-E  12015 


DOT-E  12023 


DOT-E  12024 


DOT-E  12038 


DOT-E  12045 


Applicant 


Regulation(s)  affected 


Manchester  Tank,  Brent- 
wood. TN. 


Savage  Industries  Inc., 
Nomstown,  PA. 


American  Type  Culture 
Collection  (ATCC), 
Rockville,  MD. 

The  Dexter  Corporation. 
Electric  Materiais  Divi- 
sion, Londonderry,  NH. 

Breed  Tectinologies,  Inc.. 
Lakeiand.  FL. 


Rhone-PouterK,  SheWon, 
CT. 

The  Trane  Co..  TEN-E 
PackagK^  Services. 
Newport,  MN. 

EH  Atochem  Nort^  Amer- 
ica, IrK.,  Ptuiadeipriia, 
PA.      • 


Apotio  Industries,  N. 
Cterendon,  VT. 


Warner-Lambert  Co.,  Mor- 
ris Plams,  NY. 


Duraoooi  Limited,  Edmoo- 
ton,  AlMTta,  CN. 


Jefferson  SmurfK  Corp., 
Femarxjina  Beach,  FL 


49  CFR  178.61(a)  _.. 


49  CFR  174.67(i)  &  (j) 


49  CFR  173.196.  178.609 


49  CFR  173.28(b)(2) 


49  CFR  173.301(h). 
173.302.  173.306  (d)(3). 


49  CFR  174.67(i)&(j)  .. 
49  CFR  173.306  (e)(1) 

49  CFR  174.67(i)&Q)  .. 


49  CFR  171.5.171.5 
worn.  178.603. 


49  CFR  171-180 


49  CFR  173.306  (a)(3) 


49  CFR  174.67(i)A(j) 


Nature  of  exemption  thereof 


To  authorize  tt>e  transportation  in  commerce  of  DOT 

4B  cylinders  that  are  exempt  tron  the  maximum 
1,000  pound  water  capaaty  requirer^ent  (modes 
1.2,3,4) 

To  authorize  tank  cars  to  remain  connected  during 
unloading  of  various  hazardous  matenals  to  remain 
connected  Ounng  unloading  without  the  physical 
presence  of  an  untoader  (mode  2) 

To  authorize  the  transportation  m  commerce  of  infec- 
tious suDstances  in  small  quantities  m  glass,  plas- 
tic vials  and  ampules  in  mechanical  freezers, 
(mode  1) 

To  auttxxize  the  one-time  reuse  of  1H1  plastic  drums 
wittrout  oerlorming  the  leakproofness  test  and 
marking  the  drums  as  would  othen^nse  be  required 
by  Sec.  173.28(b)(2)   (mode  ^) 

To  authonze  tfie  manufacture,  mark  and  sale  of  non- 
DOT  specification  cylinders  for  use  as  components 
of  autonx)0<le  vehicle  safety  systems  (nxxles  1,  2, 
3.4) 

To  authorize  the  rail  cars  to  remain  connected  during 
unloading  operation  of  Class  3  anO  8  material  wittv 
out  the  physical  presence  of  an  urHoader  (mode  2) 

To  authonze  the  trarreportation  in  commerce  of  used 
refrigerating  machines  containing  no  more  than 
1000  pounds  of  ciass  A  refngerants  classed  as  Di- 
vision 2.2  (mode  1) 

To  authorize  the  tank  cars  containing  various  hazard- 
ous matenals  to  remain  standing  with  untoading 
connections  attached  *yhen  unloading  has  tjeen 
temporarily  discontinued  or  unloading  in  compiete 
without  tt>e  physical  preserKe  of  an  unk>ader 
(mode  2) 

To  auttxxize  tfie  manufacture,  martung,  and  sale  and 
use  of  an  attematrve  discharge  control  system  for 
cargo  tanks  used  for  the  transportation  in  com- 
merce of  liQuefied  compressed  gases  (mode  1 ) 

To  authonze  the  the  transportation  of  various  health 
care  and  consumer  products,  meeting  the  defini- 
tkxi  of  hazardous  materials,  across  pubic  roadway 
to  D«  transported  as  unregulated  (mode  1) 

To  authonze  tfie  transportation  in  commerce  of  Hy- 
drocartxjn  Blend  B  refrigerant  gas.  Division  2.1,  in 
rwn-DOT  specification  containers  simtlar  to 
DOT2Q  cans  with  overpack.  (rrxxJes  1.  2,  3) 

To  authonze  tank  cars  ksaded  with  chkxine  to  stand 
with  unloading  connections  attached  after  unload- 
ing s  completed  and  remain  attached  to  transfer 
connectior,  witfHxrt  the  physical  presence  of  an 
unioader   (mode  2) 


EMERGENCY  EXEMPTK>4S 


Application  No. 

Exemptton  No. 

Appikant 

Regulation(s)  affected 

Nature  of  exemptk)n  thereof 

EE11998-N 

DOT-E  11998 

Safety-Kteen  Oil  Recov- 

49 CFR  172.102,  SP 

To  auttvxize  the   emerger>cy   transportatwn   of 

ery.  East  Chk»go.  IN. 

B74. 

seventeen  (17)  DOT  Speafication  105J200W 
tank  cars  transporting  RQ  Waste  Toxic  Liquids, 
corrosive,  inorganic,  no.s.,  Drvision  6  1  and 
Class  8.  Poison  inhalation  hazard  zone  B  not 
meeting  SP  874   (mode  2) 

EE  12010-N 

DOT-E  12010 

Laidiaw  Environmental. 
Colunibia,  SC 

49  CFR  173244 

Request  for  an  emergency  exemption  to  trans- 
port non-DOT  spec  tanks  containing  sodium 
(mode  1) 

EE  12013-N 

DOT-E  12013 

All  Pure  Chemical  Co.. 

49  CFR  172.302. 

Request  for  an  emergency  exemption  to  author- 

Wash DC. 

177.834(h),  part  173, 
subpart  D&F. 

ize  the  discharge  of  certain  cleas  8  liquids  from 
IBCs  without  removing  tanks  from  the  vehicles 
on  whk:h  they  are  transported,  (mode  1) 

UMI 


Federal  Register / Vol.  63,  No.  117 /Thursday,  June  18,  1998 /Notices 


33439 


Emergency  Exemptions— Continued 


Application  No. 

Exemption  No. 

App(i<ant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

EE  12018-N 

CX)T-E  12018 

MVE.  Inc..  New  Prague, 
MN. 

49  CFR  173.320 

Request  for  emergency  exemption  to  authorize 
the  bulk  transportation  of  refngerated  liquids  In 
cargo  tanks  when  the  tanks  are  not  mounted 
on  motor  vehicles,  (modes  1 ,  3) 

EE12028-N 

DOT-E  12028 

Van  Waters  &  Rogers 

49CFR  17324(b). 

Request  for  an  emergency  exemption  to  move  a 

Inc.,  Carencro.  LA. 

179.300-12(b). 

ton  container  of  chtonne  that  has  a  leak  but 
•  has  been  equipped  with  an  emergency  "B"  kit 

(mode  1) 

EE  12040-N 

DOT-E  12040 

Airpack  o1  Virginia,  Inc., 
Sterling.  VA. 

49  CFR  172.102(c)(1)  ... 

To  authorize  the  emergency  one-time  transpor- 
tatk>n  in  commerce  of  remnant  Oxygen  gen- 
erators and  parts,  (mode  i ) 

EE  12041-N 

DOT-E  12041 

GE  Plastics.  Pittsfield, 
MA. 

49  CFR  173.182(0(30) 

Request  for  an  emergency  exemption  to  use  a>- 
terrwte  methods  of  testing  cylinders,  (mode  1) 

EE  12042-N 

DOT-E  12042 

E.I.  duPont  de  Nemours 

49  CFR  172.302(C). 

Request  for  an  emergency  exemption  to  trans- 

& Co.,  Wilmington,  DE. 

180.407(h)(1). 

port  a  damaged  cargo  tank  containing  hydn> 
gen  Huonde,  anhydrous,  (mode  1) 

EE  12047-N 

DOT-E  12047 

True  Drilling  Co.,  Cas- 
per. WY. 

49  CFR  1712 

Request  for  an  emergency  exemption  to  trans- 
port flammable  liquids  in  packages  that  are  not 

authonzed  in  the  HMR.  (mode  1) 

EE12049-N 

DOT-E  12049 

Nevada  Goldfietds  Inc., 
McGrath,  AK. 

49  CFR  172.101(9>(b)  ... 

Request  for  an  emergency  exemption  to  permit 
transporting  a  42  material  in  packages  that  ex- 
ceed the  quantity  limitation  per  package  for 
cargo  aircraft  only,  (mode  5) 

EE  12058-N 

DOT-E  12058 

Zenon „.,._..„..^.. 

49  CFR  123 

To  authorize  the  one-time  emergency  traaspor- 
tation  of  cakaum  hypochkxrte  and  a  oorrosrve 

soM,    n.o.s.    in    non-specifcation    packaging 

overpacked  in  a  metal  housing,  (mode  4) 

EE12059-N 

DOT-E  12069 

NakxVExxon  Energy 
Chemicals.  Anchor- 
age. AL. 

49  CFR  172.101(9)(b)  ... 

Request  for  an  emergency  exemption  to  pennit 
anvxints  of  a  corrosive  matenai  to  exceed  the 
package  quantity  limitations  in  172.101  lor 
cargo  arcraft.  (mode  5) 

EE  12062-N 

DOT-E  120B2 

Vulcan  Chemicals,  Bir- 
mingham, AL. 

49  CFR  173242 „... 

Request  for  an  emergency  exemption  to  continue 
to  use  a  non-DOT  specification  tank  to  trans- 
port a  6.1  matenai.  (mode  1) 

Denials 


11561-N         Request  by  Solkatronic  Chemicals  FairfieW,  NJ  to  authonze  tfie  transportation  in  commerce  of  stainless  steel  reftMable  containers 

on  vehKies  other  tttan  company-owned  or  exdusive-use  vehicles  denied  April  6,  1998. 
1190&-N  Request  by  Russell-Stanley  Corp.  Red  Bank.  NJ  to  auttvxize  ttie  transportation  in  commerce  of  certain  steel  and  plastk:  UN 

drums  that  may  not  comply  with  the  design  performance  stack  test  denied  February  24,  1998. 
11905-P  Request  t>y  RusseU-Stanley  Corporatkxi  (M-4231)  Wilmington,  DE  to  authorize  the  transportatkxi  in  commerce  of  certain  steel 

and  piastc  UN  drums  that  may  not  comply  with  the  design  performance  stack  test  denied  February  24,  1998. 
11906-P  Request  by  Russell-Staniey  Corporation  (M-^232)  Addison,  IL  to  authonze  the  transportation  in  commerce  of  certain  steel  and 

plastic  UN  drums  than  may  not  comply  with  the  design  performance  stack  test  denied  February  24,  1998. 
11905-P  Request  by  RusseU-Stanley  Corporatkxi  (M-4233)  Monmouth  Junction,  NJ  to  authonze  the  transportation  in  commerce  of  certain 

steel  ar>d  plastk:  UN  drums  ttiat  may  not  comply  with  the  design  performance  stack  test  denied  February  24,  1998. 
11905-P  Request  by  Russell-Stanley  Corporatkxi  (M-4234)  Lithonia,  GA  to  authorize  the  transportatkw  in  commerce  of  certain  steel  arxl 

plastic  UN  drums  that  may  not  comply  with  the  design  performance  stack  test  denied  February  24,  1998. 
11905-P  Request  by  RusseU-Stanley  Corporatk>n  (M-4235)  Conroe,  TX  to  auttionze  the  transportation  in  commerce  of  certain  steel  ar>d 

plastk:  UN  drums  that  may  not  comply  with  the  design  performance  stack  test  denied  February  24,  1998. 
1 1905-P  Request  by  Russell-Stanley  Corporatkxi  (HD)  Bramalea  ONT,  CN  to  auttrorize  the  transportatkxi  m  commerce  of  certain  steel  and 

plastk:  UN  drums  that  may  not  comply  with  the  design  pertormarx»  stack  test  denied  February  24,  1998. 
11918-N  Request  by  E.I.  OuPont  de  Nemours  &  Co.,  Inc.  Wilmington,  DE  to  auttionze  the  transportatk>n  in  commerce  of  tank  cars  wrttxxjt 

head  and  thermal  protectkxi  for  use  in  transporting  Class  2  material  denied  April  21,  1998. 
11925-N  Request  by  Concorde  Battery  Corp.  West  Covina,  CA  to  auttronze  the  transportation  in  commerce  of  non-spillable  aircraft  bat- 

tenes  whch  have  been  altitude  tested  at  a  pressure  less  than  the  test  pressure  set  forth  in  the  regulations,  overpacked  in  non- 

speafk:atk>n  fibertx>ard  boxes  to  be  transported  without  required  marfungs  and  lat>els  denied  February  26,  1998. 
11948-N  Request  by  Sumitomo  Corporatkxi  San  Francisco,  CA  to  auttxxize  the  transportation  in  commerce  of  non-spedfkation  cylinders 

manufactured  and  filled  in  Japan  for  use  in  transporting  certain  compressed  gases  denied  January  9,  1998. 
11987-N  Request  by  Exceed,  Inc.  Oklahoma  City,  OK  to  autfKxize  the  manufacture,  marking  and  sale  of  a  specially  designed  combination 

packaging  for  use  in  transporting  infectious  substances,  Diviskjn  6.2  in  vials  denied  February  13,  1998. 
12000-N  Request  by  Pnmex  Technotogies  St.  Peterstxirg,  FL  to  authonze  the  transportation  in  commerce  of  Division  1.3C  material  in 

M13A2  metal  containers  wittK>ut  required  lat>eling  denied  February  26,  1998. 
12025-N  Request  by  South  Florida  Plastics  Opa-Locka,  FL  to  authonze  an  emergency  exemptkxi  to  use  a  UN  jerry  can  that  fails  the  drop 

test  denied  January  13,  1998. 
12027-N  Request  by  Amato  industnes  Silver  Spnng,  MD  to  auttionze  an  emergency  exemption  to  remit  reuse  of  15  galkxi  plastk:  oontair>- 

ers  without  performing  leakproofness  tests  denied  April  20,  1998. 
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BMJJNQCOOE  4M»-«>-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AOa^CY:  Research  and  Special  Programs 
Administration,  DOT. 

action:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 


CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
,  freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  July  20. 1998. 
ADDRESS  COMMENT  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  Room  8421,  DHM-30. 
U.S.  Department  of  Transportation. 
Washington,  EX:  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 


triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility,  PL-401.  at 
the  U.S.  Department  of  Transportation, 
Nassif  Building,  400  7th  Street,  SW., 
Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  )une  11. 
1998 

J.  Suzanne  Hedgepeth, 
Director.  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


New  Exemptions 

Application 
No. 

Docket  No. 

Applicant 

Reguiation(s)  affected 

Nature  of  exemption  thereof 

12079-N  

RSPA-1998- 
3920 

ASAHI  SEISAKUSHO 
CO.,  LTD,  Saitama, 
339-0078.  Japan. 

49  CFR  173.301(h), 
173.302(a)(1), 
173.306(a), 
173.34(a)(1). 

To  authorize  tt>e  manufacture,  marK  and  sale  of 
non-DOT  speafcation  cylinders  comparable  to  a 
DOT  speafication  3AA  lor  use  as  a  scutMi  diving 
cylindef  containing  a  Division  2.2  gas.  (modes  1 , 
2.  3,  4) 

To  authonze  the  bulk  transpoftatwn  in  commerce  of 

12083-^  

120e4-N  

RSPA-199ft- 
3934 

RSPA-199ft- 
3941 

Northern  Indiana  Fuel  & 
Light  Co..  Inc.,  Auburn. 
IN. 

AlliedSignal  Inc.,  Morris- 
town,  NJ. 

49  CFR  17329(a)  

49  CFR  173.34(e)(11)  

residual  quantities  of  Class  3  material  to  t)e  trans- 
ported in  speaally  designed  tanks,  (mode  1) 

To  authonze  an  alternative  schedule  for  retesting  of 
DOT  4B,  4BA  and  4BW  cylinders  used  in  trans- 
porting refrigerant  gases  and  Wends  (modes  1,  2. 
3) 

To  authonze  an  alternative  packaging  for  use  in 
transporting  used  synnges  classed  as  Infectious 
substances.  Division  62.  (mode  1) 

120e6-N  

RSPA-1998- 
3942 

Yale  University,  New 
Haven,  CT. 

49  CFR  173.196<a)(iO(b) 

120e7-N  

RSPA-1998- 
3943 

LND,  Inc..  FairfieW.  CT  ... 

49  CFR  172.101.  Co.  9. 
173.306.  175.3. 

To  authonze  the  manufacture,  marV,  and  sale  of 
nofvDOT  specification  metai  containers  contain- 
ing Boron  Tnfluonde,  classed  as  2.3  for  use  in  ra- 
diation detectors,  (modes  1,2.3,  4,  5) 

12088-N  ..... 

RSPA-1998- 
3936 

Westvaco,  Richmond,  VA 

49  CFR  173.  177.  178  & 
180. 

To  autfXMTze  the  transportation  in  commerce  of 
samples  of  hazardous  matenals  in  compatible 
containers  as  essentially  unregulated,  (mode  1 ) 

[FR  Doc.  98-16167  Filed  6-17-98;  8:45  am) 

BILUNQ  COOC  4»ia-«MI 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 


for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials.jpackaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 


application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
orbefore  July  6,  1998. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 

Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
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FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  Room  8426,  Nassif 


Building,  400  7th  Street  SW, 
Washington,  DC. 

Modification  of  Exemptions 


Applicatkjn 
No. 


Docket 
No. 


Applicant 


Exemp- 
tion 


1862-M 
891 5-M 
10784-M 
11703-M 
11725-M 


Greer  Hydraulics.  Incorporated,  Rockford,  IL '  

Advanced  Silicon  Materials,  Inc.,  Moses  Lake,  WA* 

The  United  States  Secret  Service,  Washington,  DC' 

Walter  KIdde  Portable  Equipment  Company,  Inc.,  Mebane,  NO* 
Dynatherm  Corporation.  Hunt  Valley,  MD*  


1862 

8915 

10784 

11703 

11725 


'  To  modify  the  exemption  to  provide  for  several  design  changes. 

2  To  nrxxJify  the  exemption  to  provkle  for  rail  as  an  additional  nrnxje  of  transportation  for  transportation  of  Silane  gas,  2.1. 

'  To  reissue  an  exemption  onginally  issued  on  an  emergency  basis  to  authonze  the  shipment  of  first  aid/trauma  kits,  containing  oxygen  in  DOT 
Specification  3AA2015  cylinders,  in  the  passenger  compartment  of  commercial  aircraft. 

*To  modify  the  exemption  to  provide  for  passenger  aircraft  as  an  additkjnal  mode  of  transportation  for  use  in  transporting  Division  2.2  mate- 
nals. 

*To  authorize  party  status  and  to  autfKxize  a  similar  rxjrvDOT  speafrcation  heat  pipe  assembly  for  shipment  of  certain  liquefied  and  conrv 
pressed  gases. 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  part  107 
of  the  Hazardous  Materials 
Transportations  Act  49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  June  11, 
1998. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 

Exemptions  and  Approvals. 

IFR  Doc.  9&-16168  Filed  6-17-98;  8:45  am) 

HLUNQ  COOE  4910-aO-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33605] 

J.K.  Lines,  Inc.— Acquisition  and 
Operation  Exemption — Line  of  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

J.K.  Lines,  Inc.  (JK).  a  Class  III  rail 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  and 
operate  approximately  2  miles  of  rail 
line,  the  track  right-of-way,  and  certain 
adjacent  real  estate  owned  by  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF).'  The  line 
covers  seven  parcels  extending  from  the 
end  of  BNSF's  track  in  Joliette.  ND,  at 
milepost  179.55,  south  to  the  North 
Dakota  Highway  No.  5  right-of-way  line, 
near  milepost  177.44.  J.K.  Line  will 
provide  common  carrier  rail  service  on 
the  involved  line  through  a 
subcontractor. 


■  ].K.  Line  certifies  that  the  projected  revenues  do 
exceed  those  that  would  qualify  as  Class  III  rail 
carrier. 


The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  May 
31,  1998. 

If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33605,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Jeffrey  O. 
Moreno,  Donelan.  Cleary,  Wood  & 
Maser,  P.C,  1100  New  York  Ave.,  N.W., 
Suite  750,  Washington.  D.C.  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  June  10. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  98-15973  Filed  6-17-98;  8:45  am] 

BILUNG  CODE  491S-00-4> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33604] 

Lone  Star  Railroad,  Inc.— Acquisition 
Exemption — Union  Pacific  Railroad 
Company 

Lone  Star  Railroad,  Inc.  (LSRI),  a 
Class  III  rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  through  lease  a  Union  Pacific 
Railroad  Company  rail  line  as  follows: 


all  Abilene,  TX  yard  tracks  south  of  the 
Abilene  wye  track  and  south  of  the  east- 
west  main  line,  including  the  A&S 
Industrial  Lead  from  milepost  0.0  to 
milepost  4.30,  a  distance  of 
approximately  8.24  miles,  at  Abilene, 
Taylor  County,  TX. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  May 
26,  1998. 

This  proceeding  is  related  to  STB 
Finance  Docket  No.  33604  (Sub-No.  1), 
Southern  Switching  Company — 
Operation  Exemption — Lone  Star 
Railroad,  Inc.,  wherein  Southern 
Switching  Company  (SSC),  also  a  Class 
in  rail  carrier,  has  concurrently  filed  a 
notice  of  exemption  to  operate  the 
Abilene  line  pursuant  to  an  operating 
agreement  with  LSRI. ' 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33604,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarland,  Jr.,  20J^orth  Wacker  Drive, 
Suite  1330,  Chicago,  IL  60606-2902. 

Decided:  June  12, 1998. 


■  LSRI  and  SSC  are  commonly  controlled  by 
Gregory  B.  Cundiff.  See  Gregory  B.  Cundiff— 
Continuance  in  Control  Exemption — Lone  Star 
Railroad,  Inc.  and  Southern  Switching  Company, 
Finance  Docket  No.  32501  HCC  served  May  27, 
1994). 
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By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  9a-16319  Filed  &-17-98;  8:45  am) 

BIUJNQ  CODE  4«1»-0(M>  . 


By  the  Board.  David  M.  Kooschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  98-16318  Filed  6-17-98;  8:45  ami 

aiLUNG  CODE  4*1S-0fr-P 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  THE  TREASURY 


Surface  Transportation  Board 

[STB  Flnanca  Docket  No.  33604  (Sut>-I4a 
1)1 

Southern  Switching  Company — 
Operation  Exemption — Lone  Star 

Railroad,  Inc. 

Southern  Switching  Company  (SSC), 
a  Class  in  rail  carrier,  has  filed  a  notice 
of  exemption  under  49  CFR  1150.41  to 
operate  over  approximately  8.24  miles 
of  railroad  leased  by  Lone  Star  Railroad, 
Inc.  (LSRI).  The  involved  trackage  is  as 
follows:  all  Abilene,  TX  yard  tracks 
south  of  the  Abilene  wye  track  and 
south  of  the  east-west  main  line, 
including  the  A&S  Industrial  Lead  from 
milepost  0.0  to  milepost  4.30,  at 
Abilene.  Taylor  County.  TX. 

The  transaction  was  scheduled  to  be 
consixmmated  on  or  shortly  after  May 
26.  1998. 

This  proceeding  is  related  to  STB 
Finance  Docket  No.  33604,  Lone  Star 
Railroad,  Inc. — Acquisition 
Exemption — Union  Pacific  Railroad 
Company,  wherein  LSRI  has 
concurrently  Hied  a  notice  of  exemption 
to  acquire  through  lease  the  Abilene  line 
from  Union  Pacific  Railroad  Company.' 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33604  (Sub-No.  1).  must  be 
filed  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary.  Case 
Control  Unit.  1925  K  Street,  NW. 
Washington,  DC  20423-0001.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Thomas  F.  McFarland,  Jr., 
20  North  Wacker  Drive,  Suite  1330, 
Chicago.  IL  60606-2902. 

Decided:  June  12. 1998. 


■  LSRI  and  SSC  are  commonly  controlled  by 
Gregory  B.  Cundift  See  Gregory  B.  Cundiff— 
Continuance  in  Control  Exemption — Lone  Star 
Railroad.  Inc.  and  Southern  Switching  Company, 
Finance  Docket  No.  32501  [ICC  served  May  27. 
1994). 


Submission  for  0MB  Review; 
Comment  Request 

June  10. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  July  6, 1998  to  be 
assured  of  consideration. 

Special  Request:  In  order  to  conduct 
the  surveys  described  below  at  the 
beginning  July  1998.  the  Department  of 
the  Treasury  is  requesting  that  the 
Office  of  Management  and  Budget 
(OMB)  revie^  and  approve  this 
information  collection  by  June  23. 1998. 
To  obtain  a  copy  of  this  study,  please 
contact  the  Internal  Revenue  Service 
Clearance  Officer  at  the  address  listed 
below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  98-011-G. 

Type  of  Review:  Revision. 

Title:  1998  Second  Quarter 
Automated  941  TeleFile  Customer 
Survey. 

Description:  The  941  TeleFile 
automated  customer  satisfaction  survey 
is  part  of  the  1998  941  Quality 
Measurement  plan  and  is  designed  as 
one  means  of  evaluating  the 
effectiveness  of  the  941  TeleFile  system. 
This  survey  requests  information  about 
satisfaction  and  whether  the  business 
filer  would  be  willing  to  use  the 
TeleFile  system  again. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.385. 

Estimated  Burden  Hours  Per 
Respondent:  1  minute. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden:  23 
hours. 


Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue, 
N.W.,  Washington.  DC  20224. 

OAfB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  98-16226  Filed  6-17-98;  8:45  ami 

BILUNQ  COOE  4S30-01-4> 

DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

June  10, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  July  25,  1998  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1420. 

Form  Number:  IRS  Form  8849. 

Type  of  Review:  Extension. 

Title:  Claim  for  Refund  of  Excise 
Taxes. 

Description:  Internal  Revenue  Code 
(IRC)  section  6402,  6404,  and  sections 
301.6402-2,  301.6404-3  of  the 
regulations,  allow  for  refunds  of  taxes 
(except  income  taxes)  or  refund, 
abatement,  or  credit  of  interest, 
penalties,  and  additions  to  tax  in  the 
event  of  errors  or  certain  actions  by  IRS. 
Form  8849  is  used  by  taxpayers  to  claim 
refunds  of  excise  taxes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Record  keepers:  125,292. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 35  hr.,  9  min. 
Learning  about  the  law  or  the  form — 1 
hr.,  30  min. 
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Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 2  hr.,  7 

min. 

Frequency  of  Response:  Queirterly, 
Weekly,  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  890,507  hours. 

OMB  Number:  1545-1596. 

Form  Number:  IRS  Form  8857. 

Type  of  Review:  Extension. 

Title:  Request  for  Innocent  Spouse 
ReUef. 

Description:  Section  6i03(e)  of  the 
Internal  Revenue  Code  allows  taxpayers 
to  request,  and  IRS  to  grant,  "innocent 
spouse"  relief  when:  taxpayer  filed  a 
joint  return  with  tax  substantially 
understated;  taxpayer  establishes  no 
knowledge  of,  or  benefit  from,  the 
understatement;  and  it  would  be 
inequitable  to  hold  the  taxpayer  liable. 
GAO  Report  GAO/GGD-97-34 
recommended  IRS  develop  a  form  to 
make  relief  easier  for  the  pubUc  to 
request. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
11,667. 

Estimated  Burden  Hours  Per 
Respondent: 
Learning  about  the  law  or  the  form — 14 

minutes 
Preparing  the  form — 16  minutes 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  total  Reporting  Burden: 
9,684  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-16227  Filed  6-17-98;  8:45  am] 

BILUNQ  COOE  489(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

June  12,  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Pai>erwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
Dates:  Written  comments  should  be 
received  on  or  before  July  20. 1998  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (RS) 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Late  Paid  Schedule  C  Health 
Care  Study. 

Description:  This  is  a  survey  for 
quantitative  research  to  identify 
potential  causes  and  remedies  for  late 
payment  of  federal  income  taxes  by 
Form  1040  Schedule  C  filers  in  the 
Health  Care  industry.  The  data 
developed  in  this  research  will  be  used 
to  formulate  treatments  for  late 
payments  by  heal  care  sole  proprietors. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,430. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
170  hours. 

OMB  Number:  1545-0160. 

Form  Number:  IRS  Form  3520-A. 

Type  of  Review:  Extension. 

Title:  Annual  Information  Return  of 
Foreign  Trust  With  a  U.S.  Owner. 

Description:  Section  6048(b)  requires 
that  foreign  trusts  with  at  least  one  U.S. 
beneficiary  must  file  an  annual 
information  return  on  Form  3520-A.  The 
form  is  used  to  report  the  income  and 
deductions  of  the  foreign  trust  and 
provide  statements  to  the  U.S.  owners 
and  beneficiaries.  IRS  uses  Form  3520- 
A  to  determine  if  the  U.S.  owner  of  the 
trust  has  included  the  net  income  of  the 
trust  in  it's  gross  income. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 36  hr.,  21  min. 
Learning  about  the  law  or  the  form — 2 

hr.,  59  min. 
Preparing  and  sending  the  form  to  the 

IRS— 3  hr.,  42  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21.515  hours. 

OMB  Number:  1545-1597. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-27. 


Type  of  Review:  Extension. 

Title:  Qualified  Intermediaries  (QI). 

Description:  Revenue  Procedure  98- 
27  describes  application  procedures  for 
becoming  a  qualified  intermediary  (QI) 
and  the  requisite  agreement  that  a  QI 
must  execute  with  the  IRS. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  88.504. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Estimated  Time  for  a  QI  Account 

Holder — 30  minutes 
Estimated  Time  for  a  QI — 2,093  hours 
Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  301,393  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-16228  Filed  6-17-98;  8:45  am) 

BILUNO  CODE  4«90-01-l> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comn>ent  Request 

June  12,  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  6. 1998  to  be 
assured  of  consideration. 
SPECIAL  REQUEST:  hi  order  to  conduct 
the  focus  group  interviews  described 
below  at  the  beginning  July  1998,  the 
Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  June  19,  1998.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 
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Internal  Revenue  Service  (IRS) 

0MB  Number:  1545-1432. 

Project  Number:  M:SP:V  98-010-G. 

Type  of  Review:  Revision. 

Title:  Proposed  Incentives,  Rewards 
and  Customer  Service  Products  Focus 
Group  Interviews  (Electronic  Tax 
Administration  (ETA)). 

Description:  The  purpose  of  the  focus 
group  interviews  will  be  to  gather 
opinions  and  ideas  from  tax 
practitioners,  Certified  Public 
Accountants,  enrolled  agents,  and 
attorneys  about  some  incentives  or 
customer  service  products.  These  focus 
groups  interviews  (one  each  day)  will  be 
held  at  each  of  the  four  IRS  1998 
Nationwide  Tax  Forums  sponsored  by 
the  Electronic  Tax  Administration 
Office.  The  forums  will  be  held  as 
follows:  Philadelphia:  July  8-9;  Las 
Vegas:  August  5-6;  St.  Louis:  August 
19-20;  and  New  Orleans:  September  2- 
3. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  80 
(10  participants  times  8  groups). 

Estimated  Burden  Hours  Per 
Respondent: 
Screening — 5  minutes. 
Focus  Group  Interview  Sessions — 2 

hours. 

Frequency  of  Response:  Other 
(conducted  at  4  forums). 

Estimated  Total  Reporting  Burden: 
180  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue, 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uia  K.  HolUnd. 

Departmental  Reports  Management  Officer. 
(FR  Doc  98-16229  Filed  6-17-98;  8:45  ami 
BiujNQ  oooc  aso-«i-p 


UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting 

BJLUNG  COOe:  8720-01. 

AQS4CY:  United  States  Enrichment 

Corporation. 

SUBJECT:  Board  of  Directors. 

TIME  AND  DATE:  8:00  a.m.,  Tuesday,  June 

16,  1998.  *. 

PLACE:  USEC  Corporate  Headquarters, 

6903  Rockledge  Drive,  Bethesda, 

Maryland  20817. 

STATUS:  This  meeting  has  been 

canceled. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elizabeth  Stuckle  at  301/564-3399. 

Dated:  June  15. 1998. 
Williun  H.  Timbers,  Jr., 

President  and  Chief  Executive  Officer. 

[FR  Doc.  98-16338  Filed  6-16-98;  10:39  am) 

BILUNQ  COO€  S770-41-M 


UNITED  STATES  INFORMATION 
AGENCY 

Proposed  Information  Collection 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Comment  request;  Proposed 

New  Collection:  USIA  Evaluation  of  the 

Use  of  Arrival  Host  Families. 

SUMMARY:  The  United  States  Information 
Agency,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biirden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
an  information  collection  requirement 
concerning  the  proposed  public  use 
form  entitled,  "USLA  Evaluation  of  the 
Use  of  Arrival  Host  Families".  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C 
3506(c)(2)(A)). 

The  information  collection  activity 
involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  PubUc  Law  87- 
256.  22  U.S.C.  2451,  and  section 
101(a)(15)(J)  of  the  Immigration  and 
Nationality  Act,  as  amended.  The 
Exchange  Visitor  Program  regulations  in 
22  CFR  part  514  implement  the  Act;  the 
regulations  in  22  CFR  514.25 
specifically  govern  the  high  school 
exchanges  ("Secondary  school 
students"). 

DATES:  Comments  are  due  on  or  before 
August  17,  1998. 
COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
will  be  submitted  to  OMB  for  approval 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USIA,  and 
also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  jeannette 
Giovetti,  United  States  Information 
Agency,  M/AOL,  301  Fourth  Street, 
SW.,  Washington,  DC  20547,  telephone 
(202)  619-4408,  internet  address: 
JGiovetteUSIA.GOV;  and  OMB  review: 


Ms.  Victoria  Wassmer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB, 
Washington,  DC  20503,  Telephone  (202) 
395-3176. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
thirty  (30)  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Responses  are  voluntary  and 
respondents  will  be  required  to  respond 
an  average  of  2  times.  Comments  are 
requested  on  the  proposed  information 
collection  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  burden 
estimates:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/AOL,  301 
Fourth  Street,  SW.,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library.  Room  10202,  NEOB. 
Washington,  DC  20503. 

Current  Actions:  USIA  is  requesting 
OMB  revision  and  approval  of  this  new 
collection  for  a  three-year  period. 

Title:  USL\  Evaluation  of  the  Use  of 
Arrival  Host  Families. 

Form  Numbers:  N/A. 

Abstract;  USIA  strives  to  evaluate  the 
pohcies,  attainment  of  program  goals, 
impact  and  administration  of  all  its 
exchanges.  To  that  end,  USIA  proposes 
to  conduct  a  one-time  evaluation  project 
diuing  the  1998-99  Academic  year  to 
evaluate  the  quality  of  and  impact  on 
foreign  high  school  students  placed  in 
arrival  host  families  (temporary  hving 
arrangements). 

Proposed  Frequency  of  Responses: 

No.  of  Respondents — 6,520 
Recordkeeping  Hours — .50 
Total  Aimual  Burden— 3,260 
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Dated:  June  12. 1998. 
Rose  Royal, 

Federal  Register  Liaison. 

[FR  Doc.  98-16178  Filed  6-17-98;  8:45  ami 

BILUNQ  CODE  S230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

College  and  University  Partnerships 
Program  for  Armenia,  Azert>ai|an, 
Georgia,  and  Moldova 

ACTION:  Request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Accredited, 
post-secondary  educational  institutions 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
develop  a  partnership  with  (a)  foreign 
institution(s)  of  higher  education  from 
Armenia,  Azertuijan,  Georgia,  or 
Moldova  in  speciHed  fields. 

Proposed  projects  must  be  eligible  in 
terms  of  countries/localities  and 
disciplines  as  described  in  the  section 
entitled  "Eligibility"  below. 

Participating  institutions  exchange 
faculty  and  administrators  for  a 
combination  of  teaching,  lecturing, 
faculty  and  curriculimi  development, 
collaborative  research,  and  outreach,  for 
periods  ranging  from  one  week  (for 
planning  visits)  to  an  academic  year. 
The  FY  98  program  will  also  support  the 
establishment  and  maintenance  of 
Internet  and/or  e-mail  communication 
facilities  as  well  as  interactive  distance 
learning  programs  at  foreign  partner 
institutions.  Applicants  may  propose 
other  project  activities  not  listed  above 
that  are  consistent  with  the  goals  and 
activities  of  the  College  and  University 
Partnerships  Program  (CUPP). 

The  program  awards  up  to  $200,000 
for  a  three-year  period  to  defray  the  cost 
of  travel  and  per  diem  with  an 
allowance  for  educational  materials  and 
some  aspects  of  project  administration. 
Grants  awarded  to  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  hmited  to  $60,000. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  emd  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;  to 


strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  for  Russia  and 
Emerging  Eurasian  Democracies  and 
Open  Markets  Support  Act  of  1992 
(Freedom  Support  Act).  Programs  and 
projects  must  conform  with  Agency 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  USIA  projects 
and  programs  are  subject  to  the 
availability  of  funds. 
ANNOiJNCEMENT  TTTLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the  College  and 
University  Partnerships  Program  for 
Armenia,  Azerbaijan,  Georgia,  and 
Moldova  and  reference  number  E/ASU- 
98-11. 

DEADUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  DC  time 
on  Monday,  August  10, 1998.  Faxed 
dociunents  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted. 

Approximate  program  dates:  Grants 
should  begin  on  or  about  September  30, 
1998. 

Duration:  September  30, 1998 — 
August  31,  2001. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Office  of  Academic  Programs;  Advising, 
Teaching,  and  Specialized  Programs 
Division;  Specialized  Programs  Unit,  (E/ 
ASU)  room  349,  U.S.  hiformation 
Agency,  301  4th  Street,  SW., 
Washington,  IX  20547,  telephone:  (202) 
619-4126,  fax:  (202)  401-1433,  internet: 
jcebra@usia.gov  to  request  a  Solicitation 
Package  containing  more  detailed  award 
criteria;  all  application  forms;  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
TO  DOWNLOAD  A  SOUCITATION  PACKAGE 
VIA  INTERNET:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USLA's  website  at  http://Mrww.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 
TO  RECEIVE  A  SOUCITATION  PACKAQE  VIA 
TAX  ON  DEMAND;  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calhng  202/401-7616.  Please  request  a 
"Catalog"  of  available  docimients  and 


order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Jonathan  Cebra  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  p>assed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMISSIONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/ASU-98- 
11,  Office  of  Grants  Management,  E/XE, 
Room  326.  301  4th  Street,  SW., 
Washington.  DC,  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

DIVERSmr,  FREEDOM  AND  DEMOCRACY 
GUIDELINES:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Pub.  L.  104-319  provides  that 
"in  canying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy",  USIA 
"shall  take  appropriate  steps  to  provide 
opportimities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 
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SUPPtEMENTARY  INFORMATION: 

Guidelines 

The  College  and  University 
Partnership  Program  for  Armenia. 
Azerbaijan.  Georgia,  and  Moldova  is 
limited  to  specific  academic  disciplines. 

For  Georgia  and  Azerbaijan,  eligible 
disciplines  include: 

(1)  Law; 

(2)  Business/economics/trade; 

(3)  Government/ public  policy/public 
administration;  and 

(4)  Journalism/communications. 
The  eligible  discipline  for  Armenia  is 

journalism;  please  note  that  the 
Journalism  Faculty  of  Yerevan  State 
University  is  the  only  eligible  NIS 
partner  institution. 

The  eligible  discipline  for  Moldova  is 
political  science;  please  note  that 
Moldovan  State  University  is  the  only 
eligible  partner  institution. 

Proposals  must  focus  on  curriculum, 
faculty,  and  staff  development  in  one  or 
more  of  these  eligible  disciplines. 
Administrative  reform  at  the  foreign 
partner  may  also  be  a  project 
component. 

Projects  should  involve  the 
development  of  new  academic  programs 
or  the  building  and/ or  restructuring  of 
an  existing  program  or  programs,  and 
should  promote  higher  education's  role 
in  the  transition  to  market  economies 
and  open  democratic  systems. 
Feasibihty  studies  to  plan  partnerships 
will  not  be  considered. 

Whenever  feasible,  participants 
should  make  their  training  and 
personnel  resources,  as  well  as  results  of 
their  collaborative  research,  available  to 
government,  NGOs,  and  business. 

Participating  institutions  should 
exchange  faculty  and/or  staff  members 
for  teaching/lecturing  and  consulting. 
At  least  once,  one  U.S.  participant 
should  be  in  residence  at  the  foreign 
partner  institution  for  one  semester  to 
serve  in  a  coordinating  role. 

U.S.  institutions  are  responsible  for 
the  submission  of  proposals  and  should 
collaborate  with  their  foreign  partners  in 
planning  and  preparing  propc«als.  U.S. 
and  foreign  partner  institutions  are 
encouraged  to  consult  about  the 
proposed  project  with  USIA  E/ASU  staff 
in  Washington,  DC.  Preference  will  be 
given  to  proposals  which  demonstrate 
evidence  of  previous  relations  with  the 
foreign  partner  institution(s). 


U.S.  Partner  and  Participant  Eligibility 

—■  In  the  U.S.,  participation  in  the 
program  is  open  to  accredited  two-  and 
four-year  colleges  and  imiversities, 
including  graduate  schools. 
Applications  from  consortia  of  U.S. 
colleges  and  univeraities  are  eligible. 
Secondary  U.S.  partners  may  include 
relevant  non-governmental 
organizations,  non-profit  service  or 
professional  organizations.  The  lead 
U.S.  institution  in  the  consortium  is 
responsible  for  submitting  the 
application  and  each  application  from  a 
consortium  must  docimient  the  lead 
school's  started  authority  to  represent 
the  consortium.  Participants 
representing  the  U.S.  institution  who 
are  traveling  under  USIA  grant  funds 
must  be  faculty,  staff,  or  advanced 
graduate  students  from  the  participating 
institution(s)  and  must  be  U.S.  citizens. 

Foreign  Partner  and  Participant 
Eligibility 

Overseas,  participation  is  open  to 
recognized,  degree-granting  institutions 
of  post-secondary  education,  which  may 
include  internationally  recognized  and 
established  independent  research 
institutes.  Secondary  foreign  partners 
may  include  relevant  governmental  and 
non-governmental  organizations,  non- 
profit service  or  professional 
organizations.  Participants  representing 
the  foreign  institutions  must  be  faculty, 
staff  or  advanced  students  of  the  partner 
institution,  and  the  citizens,  nationals, 
or  permanent  residents  of  the  country  of 
the  foreign  partner,  and  be  qualified  to 
hold  a  valid  passport  and  U.S.  J-1  visa. 

Foreign  partners  from  the  following 
countries  are  eligible: 

Armenia— only  the  journalism  faculty 
of  Yerevan  State  University  is  eligible. 

Azerbaijan — any  recognized,  degree- 
granting  post-secondary  educational 
institution  is  eligible. 

Georgia — any  recognized,  degree- 
granting  post-secondary  educational 
institution  is  eligible. 

Moldova — only  Moldovan  State 
University  is  eligible. 

Partnerahips  including  a  secondary 
foreign  partner  from  a  non-NIS  country 
are  eligible;  however,  with  the 
exception  noted  below,  USIA  will  not 
cover  overseas  non-NIS  partner 
institution  costs. 

In  order  to  promote  regional 
cooperation,  limited  funds  may  be 


budgeted  for  the  exchange,  as  part  of 
this  partnership  agreement,  of  faculty 
between  NIS  institutions  and 
institutions  of  higher  learning  in  Central 
and  Eastern  Europe  (Albania.  Bosnia, 
Bulgaria,  Croatia,  Czech  Republic, 
Estonia,  Hungary,  Latvia,  Lithuania,  the 
Former  Yugoslav  Republic  of 
Macedonia.  Moldova,  Poland,  Romania, 
Serbia  and  Montenegro,  Slovakia, 
Slovenia). 

Ineligibility 

A  proposal  will  be  deemed 
technically  ineligible  if: 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
Solicitation  Package; 

(2)  It  is  not  received  by  the  deadline; 

(3)  It  is  not  submitted  by  the  U.S. 
partner; 

(4)  One  of  the  partner  institutions  is 
ineligible; 

(5)  The  academic  discipline(s)  is/are 
not  listed  as  eligible  in  the  RFP,  herein; 

(6)  The  amount  requested  of  USIA 
exceeds  $200,000  for  the  three-year 
project. 

Please  refer  to  program-specific 
guidelines  (POGI)  in  the  Solicitation 
Package  for  further  details. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USLA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
fimds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  June  12, 1998. 
John  P.  Loiello. 

Associate  Director  for  Educational  and 

Cultural  Affairs. 

|FR  Doc.  9fr-16179  Filed  6-17-98;  8:45  ami 
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This  section  ot  the  FEDERAL  REGISTER 
contains  edrtonal  correaions  of  pfeviotisly 
Dutiiished  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents  These  correctKxis  are 
prepared  by  the  Office  ot  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  m  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Comminee  of  Scientists  Meetings 

Correction 

In  notice  document  98-15427 
beginning  on  page  31715  in  the  issue  of 
Wednesday,  June  10,  1998,  make  the 
following  correction: 

On  page  31715,  in  the  third  column, 
in  the  SUMMARY,  in  the  20th  line, 
"commit  '  should  read  "comment". 

MLUNQ  CXX>E  1S0»-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42205B;  FRL-679ft-3) 

Enforceable  Consent  Agreement 
Development  for  Methyl  Isobutyl 
Ketone  (MIBK);  Solicitation  of 
Interested  Parties  and  Notice  of  Public 
Meeting 

Correction 

In  notice  document  98-15856, 
beginning  on  page  32656,  in  the  issue  of 
Monday,  June  15,  1998,  in  the  DATES 
section,  in  the  fourth  line,  "July  6, 
1998"  should  be  added  following 
"before". 

BILLING  COOe  1S06-01-O 
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Occupational  Safety  and  Health 
Administration 


29  CFR  Parts  1910  and  1926 
Standards  Improvement  (Miscellaneous 
Changes)  For  General  Industry  and 
Construction  Standards;  Paperwork 
Collection  for  Coke  Oven  Emissions  and 
Inorganic  Arsenic;  Final  Rule 
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DEPARTMErrr  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 
pocket  No.  S-778] 
RIN  1218-AB53 

Standards  Improvement 
(Miscellaneous  Changes)  for  General 
Industry  and  Construction  Standards; 
Paperwork  Collection  for  Coke  Oven 
Emissions  and  Inorganic  Arsenic 

agency:  Occupational  Safety  and  Health 
Administration.  Labor. 
ACTION:  Final  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
removing  from  the  Code  of  Federal 
Regulations  or  revising  provisions  in  its 
standards  that  are  out  of  date, 
duphcative,  unnecessary,  or 
inconsistent.  The  Agency  is  making 
these  regulatory  changes  to  reduce  the 
burden  imposed  on  the  regulated 
community  by  these  provisions  and  to 
respond  to  a  March  4,  1995 
memorandum  from  the  President.  In 
this  document,  substantive  changes  are 
made  to  both  health  and  safety 
standards  that  will  revise  or  eliminate 
duphcative,  inconsistent,  or 
unnecessary  regulatory  requirements 
without  diminishing  employee 
protections.  Changes  being  made  to 
health  standards  include  reducing  the 
frequency  of  required  chest  x-rays  and 
eliininating  sputum-cytology 
examinations  for  workers  covered  by  the 
coke  oven  and  inorganic  arsenic 
standards,  and  changing  the  emergency- 
response  provisions  of  the  vinyl 
chloride  standard.  Changes  being  made 
to  OSHA  safety  standards  include 
eliminating  the  public  safety  provisions 
of  the  temporary  labor  camp  standard, 
eUminating  unnecessary  cross- 
references  in  the  textile  industry 
standards,  and  others.  OSHA  estimates 
that  these  changes  will  result  in 
annualized  savings  for  employers  of 
over  $9,600,000  and  in  reducing 
paperwork  burden  of  6600  hours 
annually. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  August  17,  1998. 
ADDRESSES:  Send  petitions  for  review  of 
this  final  rule  to  the  Associate  SoUcitor 
for  Occupational  Safety  and  Health, 
Office  of  the  Sohcitor,  Room  S-4004, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington.  DC  20210. 

For  additional  copies  of  this  rule 
contact  U.S.  Department  of  Labor, 


Occupational  Safety  and  Health 
Administration,  Office  of  Pubfications, 
Room  N-3101,  200  Constitution 
Avenue,  N.W.,  Washington.  DC  20210. 
(202)  219-9667. 

For  an  electronic  copy  of  this  Federal 
Register  notice,  contact  the  Labor  News 
Bulletin  Board  at  (202)  219-^748;  or 
OSHA's  Web  Site  on  the  bitemet  at 
http://www.osha.gov.  For  news  releases, 
fact  sheets,  and  other  short  documents, 
contact  OSHA  FAX  at  (900)  555-3400  at 
$1.50  per  minute. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consiuner  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3637,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  N.W.,  Washington,  DC  20210. 
(202)219-8151. 
SUPPLEMENTARY  INFORMATION: 

Table  of  ContenU 

I.  Baclcground 

n.  Distribution  Table 

m.  Summary  and  Explanation 

Amendments  to  Part  1910  that  received  no 
comments  or  positive  comments  only 

A.  Explosives  and  blasting  agents 
(§1910.109) 

B.  Storing  and  handling  of  liquefied 
petroleum  gases  (§  1910.110) 

C  Storing  and  handling  of  anhydrous 
ammonia  (§1910.111) 

D.  Sanitation  (§1910.141) 

E.  Temporary  labor  camps  (§  1910.142) 

F.  Safety  color  code  for  marking  physical 
hazards  (§1910.144) 

G.  Fire  brigades  (§  1910.156) 
H.  Helicopters  (§  1910.183) 

I.  Pulp,  paper,  pa[>erfooard  mills 

(§1910.261) 
).  Textiles  (§1910.262) 
K.  Sawmills  (§  1910.265) 
L  Agricultural  operations  (§  1910.267) 
M.  Vinyl  chloride  (§  1910.1017) 
N.  Inorganic  arsenic  (§  1910.1018)  and 

Coke  oven  emissions  (§  1910.1029) 
Amendments  to  Part  1910  that 
received  varied  comments 
O.  Explosives  and  blasting  agents 

(§1910.109) 
P.  Medical  services  and  first  aid 

(§1910.151) 
Q.  Telecommunications  (§  1910.268) 
Amendments  to  Part  1926  that 
received  no  comments  or  positive 
comments  only 

A.  Incorporation  by  reference  (§  1926.31) 

B.  Flanomable  and  combustible  liquids 
(§1926.152) 

C.  Initiation  of  explosive  charges — Electric 
blasting  (§1926.906) 

Amendments  to  Part  1926  that 
received  varied  comments 

D.  Medical  services  and  first  aid 
(§1926.50) 

IV.  Summary  of  the  Final  Economic  Analysis 

V.  Regulatory  Flexibility  Certification 

VI.  Environmental  Assessment 
VH.  International  Trade 

VIII.  Paperwork  Reduction  Act 


IX.  Federalism 

X.  State  Plan  Standards 

XI.  Authority  and  Signature 

References  to  the  rulemaking  record 
are  provided  in  the  text  of  the  preamble. 
References  are  identified  as  "Ex." 
followed  by  a  number  to  designate  the 
reference  in  this  rulemaking  docket,  S- 
778.  For  example,  "Ex.  3"  means  exhibit 
three  in  Docket  S-778.  Exhibit  3  is  a 
copy  of  the  "Notice  of  Proposed 
Rulemaking  for  Miscellaneous  Changes 
to  General  Industry  and  Construction 
Standards;  Proposed  Paperwork 
Collection,  Comment  Request  for  Coke 
Oven  Emissions  and  Inorganic  Arsenic", 
the  first  step  in  the  rule-making  action 
being  completed  today,  which  was 
published  in  the  Federal  Register  on 
July  22,  1996  (61  FR  37849). 

A  Ust  of  exhibits  and  copies  of  the 
exhibits  are  available  in  the  OSHA 
Docket  Office,  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 
(202) 219-7894. 

I.  Background 

OSHA  has  made  a  continuing  effort  to 
eUminate  confusing,  outdated,  and 
duplicative  requirements  from  its 
standards  and  regulations.  In  1978  and 
again  in  1984,  the  Agency  conducted 
revocation  and  revision  projects  that 
resulted  in  the  eUmination  of  hundreds 
of  unnecessary  provisions.  In  response 
to  the  President's  Memorandum  of 
March  4,  1995,  which  requested 
Agencies  to  review  and  stream-line  their 
regulations,  the  Agency  continued  this 
effort  by  conducting  a  line-by-line 
review  of  its  regulations  to  determine 
where  they  could  be  eliminated, 
simphfied  or  clarified.  As  a  result  of  this 
review,  OSHA  completed  a  document 
on  May  31, 1995,  entitled  "OSHA's 
Regulatory  Reform  Initiatives"  (Ex.  L-5). 
That  docimient  detailed  the  Agency's 
findings  as  to  which  regulations  could 
be  deleted  or  revised  without  reducing 
employee  health  and  safety.  OSHA 
stated  in  that  document  that  clarifying, 
deleting,  or  revising  these  regulations 
would  improve  employer  compliance 
and,  consequently,  enhance  safety  and 
health  protection  for  employees. 

The  Agency  began  the  rulemaking 
process  that  would  implement  the 
changes  ideiAified  in  the  review  with  an 
administrative  notice  that  made  minor 
clarifications  and  technical  amendments 
to  OSHA  standards  (61  FR  9228,  March 
7,  1996).  In  a  second  notice,  duplicate 
health  provisions  from  the  shipyard  and 
construction  standards  were  eliminated 
and  replaced  with  cross-references  to 
the  identical  text  in  the  general  industry 
standards  (61  FR  31427,  June  20, 1996). 
Eliminating  these  dupUcate  provisions 
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has  reduced  the  number  of  pages 
devoted  to  OSHA  rules  in  the  Code  of 
Federal  Regulations  (CFR)  without 
changing  the  substantive  requirements 
of  the  standards. 

On  July  22.  1996  (61  PR  37849), 
OSHA  proposed  substantive  changes  to 
certain  standards  that  the  Agency 
believed  are  unnecessary  to,  duplicative 
of,  or  inconsistent  with  the  protection  of 
worker  safety  and  health.  OSHA 


requested  comments  and  set  60  days  for 
their  receipt.  The  final  changes 
supported  by  the  public  record,  and 
reflected  in  the  Federal  Register  notice 
being  published  today,  complete  the 
regulatory  action  initiated  with  the  July, 
1996  Federal  Register  notice.  OSHA  is 
also  reducing  paperwork  burden  by 
deleting  the  requirements  for  sputum- 
cytology  examinations  and  reducing  the 
frequency  of  chest  x-rays  for  workers 


covered  by  the  arsenic  and  coke  oven 
emissions  standards. 

n.  Distribution  Table 

For  the  convenience  of  the  public, 
OSHA  is  providing  a  distribution  table, 
below,  which  shows  the  section 
designations  of  those  existing  OSHA 
General  Industry  rules  that  are  being 
removed,  removed  and  reserved,  and 
redesignated  in  this  rulemaking  action. 


Old  Section  (29  CFR  1910) 


110{b)(15)(vi)  .. 
Il0{b)(15)(vii)  . 
110{b){15)(viii)  . 
Il0(b)(15)(ix)  .. 

110(c)(2){i)  

110(c)(2)(y)  

110{c)(2)(iii) 

110{c)(2){iv)  .... 

I10(e)(10)  

110(g) 

111(0(7)  

111(0(8)  

I4l(a)(2)(i) 

I41(a)(2)(ii)  

I41(a)(2)(iii)  .... 
141(a)(2)0v)  .... 

I41(a)(2)(v)  

14l(a)(2)(vi)  .... 
I41(a)(2)(vii)  ... 
141(a)(2)(viii)  ... 
I4l(a)(2)(ix)  .... 

141(a)(2)(x)  

141(a)(2)(xi)  .... 

142(a)(4)  

151  „. 

156(0(2)(ii)  

183(a) 

261(a)(3)(n)  

261(a)(3)(iii)  .... 
261(a)(3)(rv)  .... 

261(a)(3)(v)  

261(a)(3)(vi)  .... 
261(a)(3)(vii)  ... 
26l(a)(3)(viii)  ... 
261(a)(3)(ix)  .... 

261(a)(3)(x)  

26l(a)(3)(xi)  .... 
261(a)(3)(xii)  ... 
261(a)(3)(xiii)  ... 
261(a)(3)(xiv)  .. 
261(a)(3)(xv)  ... 
261(a)(3)(xvi)  .. 
261(a)(3)(xvii)  .. 
261(a)(3)(xviJi)  . 
261(a)(3)(xix)  .. 
261(a)(3)(xx)  ... 
261(a)(3)(xxi)  .. 
261(a)(3)(xxii)  .. 
261(a)(3)(xxni)  . 
261(a)(3)(xxiv)  . 
261(a)(3)(xxv)  . 
261(a)(3)(xxvi)  . 
261(a)(3)(xxvii) 

261(b)(1)  

261(b)(2)  

261(b)(3)  

261(b)(4)  

261(b)(5)  

261(b)(6)  

261(b)(7)  

261(c)(2)(vO  .... 


New  Section  (29  CFR  1910) 


Removed. 

Removed. 

Removed. 

Il0(b)(l5)(vi). 

110(c)(2). 

Removed. 

Removed. 

Removed. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Rerrwved  and  Reserved. 

Removed  and  Reserved. 

Removed. 

Removed  Paragraph  Designation. 

Removed  Paragraph  Desigr«t)on. 

Removed  Paragraph  Designabon. 

Rerrxjved  Paragraph  Designabon. 

Removed  Paragraph  Designation. 

Removed  Paragraph  Designation. 

Removed  Paragraph  Designation. 

Removed  Paragraph  Designation. 

Removed  Paragraph  Designation. 

Removed  Paragraph  Designabon. 

Renxived. 

Added  Appendix  A. 

Removed. 

Renx)ved  arxj  Reserved. 

Removed. 

261(a){3)(ii). 

Removed. 

Removed. 

Removed. 

261(a){3)(iK). 

261(a)(3)(iv). 

Renwved. 

261(a)(3)(v). 

Removed. 

Removed. 

Removed. 

261(a)(3)(vi). 

Removed. 

261(a)(3)(vii). 

Renxjved. 

Removed.  ' 

Removed. 

Removed. 

261(a)(3)(viii). 

Renxived. 

261(a)(3)(ix). 

Renxjved. 

Removed. 

Renxived. 

Removed. 

Renxived. 

Renxived. 

Renxived. 

261(b)(1). 

Renxjved. 

Renxived. 

261(b)(2). 

Removed. 
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0«d  Section  (29  CFR  1910) 


261(c)(2)(viO  .. 
261(c)(2)(viii)  . 
261(c){6)(i)  .... 
261(c)(6)(ii)  ... 
261(0(7)0)  .... 
261(c)(7)(ii)  ... 
261(d)(1)(i)  .... 
261(d)(1)(M)  ... 

261(e)(3)  

261(e)(7)  

261(e)(9)  

261(g)(1)0v)  „ 
261(9)(1)(v)  ... 
261(g)(2)(i)  .... 
26l(g)(2)(M)  ... 
26i(g)(2)(iii)  .. 
261(g)(15)(rv) 
261(g)(15)(v)  . 
261(g)(15)(vi) 
261(h)(2)(iii)  .. 
261(h)(2)(iv)  .. 
261G)(1)(iv)  ... 

261(j)(3)  

261(j)(4)fiO  .... 
261(j)(4)0u)  .... 
261(j)(4)(iv)  ... 
261(j)(4)(v)  ..., 
261(i)(4)(vi)  .., 
261(i)(5)0v)  .. 

261(j)(6)fH)  .... 

261(i)(6)(iii)  .... 

261(k)(2)(i)  .... 

261(K)(2)(i)  .. 

261(K)(2)riii)  .. 

261(k)(2)(iv)  . 

261(k)(2)(v)  .. 

261(k)(2)(vi)  . 

261{k)(4)  

261(k)(16)  .... 

261(m)(2)  

261(m)(4)  

261(m)(5)(i)  .. 

261(m)(5)(«)  . 

261(m)(5)(*) 

262(c)(3)  

262(c)(4)  — 

262(00) _. 

262(10(1) 

262(H)(2) 

262(qq)(1)  .... 

262(qq)(2)  .... 

262(rr)  

265(a)(1)  

265(a)(2) 


New  Section  (29  CFR  1910) 


265(0(3)0  

265(0(10)  

265(0(14)  

265(0(16)  

265(0(17)  

265(0(22)  

265(c)(24)0v)(a) 
265(0(24)(iv)(b) 
265(0(24)(iv)(0 

265(0(26)(i)  

265(c)(30)(vi)  .... 

265(c)(30)(x)  

265(e)(3)(il)(d)  ... 

265(f)(9)  

265(g) 

265(h) 

265(i)  

267  

268(0 

1017(g)(5)(i)  


Removed. 

261(0(2)(vi). 

261(0(6). 

Removed. 

261(0(7). 

Removed. 

261(d)(1). 

Removed. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed. 

261(g)(l)(iv). 

Removed. 

26l(g)(2)(i). 

26i(g)(2)(«). 

Removed. 

261(g)(15)frv). 

Removed. 

Renxjved. 

261(h)(2)(iii). 

Removed  arxl  Reserved. 

Removed  and  Resented. 

Removed. 

261Q)(4)(ii). 

261(j)(4)(iii). 

261(i)(4)(iv). 

261(j)(4)(v). 

Removed. 

Removed. 

261(D(6)(M). 

Removed. 
261(k)(2)(i). 
261(k)(2)(ii). 
261(k)(2)(W). 

261(k)(2)(iv). 

261(K)(2)(v). 

Rerrxjved  and  Reserved. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed  and  Resen/ed. 

Removed. 

Removed. 

261(m)(5). 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed. 

262(1). 

Removed. 

Removed. 

Removed. 

265(a). 

Removed. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed  arxj  Reserved. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed. 

265(0(24)(iv). 

Removed. 

Removed  and  Reserved. 

Removed  and  Reserved. 

Rerrwved  and  Reserved. 

Renrxjved  and  Reserved. 

Removed. 

Removed. 

RerDoved. 

Removed.  — 

Removed  and  Reserved. 

Removed  and  Reserved. 

Removed. 


UMI 
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OW  Section  (29  CFR  1910) 


1017(g)(5)(ii)  

1017(g)(6)  „, 

1017(g)(7)  

1018(n)(2)(ii)(C)  

1018(n)(2)(ii)(D)  

1018(q)(2)(iii)(F) 

1018(q)(2)(iii)(G)  

1018(q)(2)(iii)(H)   

1018  App  C.  Section  I.  General 
1018  Ajsp  C.  Section  I.  General 
1018  App  C.  Section  I.  General 

1 029(j)(2)(vii) 

1 029(j)(2)(vlii)  

1 029(j)(3)(iv)  


New  Section  (29  CFR  1910) 


Removed. 

1017(g)(5)  . 

1017(g)(6). 

Removed. 

1018(n)(2)(il)(C). 

Removed. 

Removed. 

Removed. 

Removed  "(4)  A  sputum  cytotogy  examination;". 

Redesignated  paragraph  5  as  paragraph  4 

Rerrxjved  entire  section  entitJed  "III.  Sputum  cytotogy". 

Removed. 

1029(i)(2)(vii).  Added  new  1 029(D(3)(iv). 

1029(j)(3)(v). 


m.  Summary  and  Explanation 

In  this  section.  OSHA  explains  the 
changes  made  to  each  regulatory 
provision  being  removed,  revised,  or 
redesignated.  First,  the  changes  that 
were  proposed  in  the  July  1996  Notice 
of  Proposed  Rulemaking  (NPRM)  and 
the  reasons  for  proposing  those  changes 
are  discussed.  Next,  any  comments  that 
OSHA  received  about  the  proposed 
changes  are  identified  and  addressed. 
Finally,  the  action  that  OSHA  is  taking 
with  regard  to  the  proposed  changes  is 
explained. 

The  proposed  changes  to  Part  1910 
standards  are  listed  first,  followed  by 
those  for  Part  1926.  Within  this 
framework,  provisions  that  received 
either  no  comments  or  positive 
comments  only  are  listed  first,  in 
numerical  order,  followed  by  the  few 
provisions  for  which  minor  varied 
comments  were  received. 

Amendments  to  Part  1910  That 
Received  No  Comments  or  Positive 
Comments  Only 

A.  Explosives  and  Blasting  Agents 
(§1910.109) 

Paragraph  (d)(l)(iv)  of  §  1910.109 
prohibits  the  transporting  of  blasting 
caps  on  a  vehicle  that  is  carrying  other 
explosives.  However.  The  Department  of 
Transportation  (DOT)  has  issued 
regulations  that  provide  an  approved 
method  for  safely  transporting  blasting 
caps  on  the  same  vehicle  with  other 
explosives.  Therefore,  OSHA  proposed 
to  amend  paragraph  (d)(l)(iv)  of  29  CFR 
1910.109  to  permit  transporting  blasting 
caps  on  the  same  vehicle  with  other 
explosives  if  they  are  transported  in 
accordance  with  the  methoid  specified 
in  the  DOT  regulations  at  49  CFR 
177.835(g)(3){i). 

OSHA  received  supporting  comments 
(e.g.  Ex.  4:  1,10)  on  the  proposed 
provision,  and  no  commenter  opposed 
the  proposed  action.  As  a  result,  OSHA 
is  amending  paragraph  (d)(l){iv)  of 
§  1910.109  as  proposed. 


Paragraph  (e)(2)(i)  of  §1910.109 
requires  that  boxes  and  packaging 
materials  that  have  previously 
contained  explosives  not  be  used  again 
and  be  destroyed  by  burning  at  an 
approved  outdoor  location.  However, 
environmental  agencies  often  will  not 
permit  the  burning  of  these  materials. 
Additionally,  DOT  permits  the  re-use  of 
such  packaging  materials  if  such  re-use 
is  accomplished  in  accordance  with 
certain  criteria  contained  in  49  CFR 
173.28. 

OSHA  proposed  to  amend  paragraph 
(e){2}(i)  to  permit  reusing 
uncontaminated  containers  and 
packaging  materials  if  such  re-use  is 
accomplished  in  accordance  with  DOT 
regulations. 

All  of  the  comments  OSHA  received 
on  this  provision  supported  the 
proposed  action.  For  example,  the 
histitute  of  Manufacturers  of  Explosives 
(IME)  (Ex.  4:  10  pp.  1-2)  stated: 

In  addition,  IME  supports  OSHA's 
amendment  to  §  1910.109  (e)(2)(i).  The 
amended  regulation  will  allow 
companies  to  reuse,  rather  than  bum, 
uncontaminated  packaging  materials.  As 
a  result,  companies  will  not  be  forced  to 
violate  state  or  local  prohibitions  against 
burning  in  order  to  comply  with  OSHA, 
or  vice  versa. 

Accordingly,  OSHA  is  amending 
paragraph  (e)(2)(i)  of  §  1910.109  as 
proposed. 

B.  Storing  and  HandUng  of  Liquefied 
Petroleum  Gases  (§  1910.110) 

Paragraphs  (b)(15)(v)-{vii)  of 
§1910.110  contain  requirements  for  the 
location  of  backflow  check  valves, 
excess-flow  valves,  and  shutoff  valves 
on  tank  cars  and  transport  trucks. 
Paragraph  (b){15)(viii)  of  §  1910.110 
contains  requirements  for  loqating  tank 
cars  and  transport  trucks  during  loading 
and  unloading  operations. 

OSHA  had  proposed  to  delete 
paragraphs  (b)(15)(v)-(viii)  of 
§  1910.110,  because  the  design  of 
transportation  vehicles  and  the  safe 


location  of  such  vehicles  during  loading 
and  unloading  operations  are  under  the 
jurisdiction  of  DOT  and  not  OSHA. 
Upon  further  review  of  these 
paragraphs,  OSHA  has  concluded  that 
paragraph  fb)(15)(v)  is  not  under  the 
jurisdiction  of  DOT.  since  it  addresses 
valves  associated  with  storage  tank 
piping  located  at  a  worksite. 
Accordingly,  OSHA  is  retaining 
paragraph  (h)(15)(v)  and  deleting 
paragraphs  (b)(15)(vi)-{viii).  OSHA  is 
also  redesignating  paragraph  (b)(15)(ix) 
as  new  paragraph  (b)(15)(vi)  of 
§1910.110. 

Paragraphs  (c)(2)(ii)-{iv)  of  §1910.110 
contain  specifications  for  marking  LPG 
cyhnders.  OSHA  proposed  deleting 
these  marking  specifications  because 
they  duplicate  DOT  requirements.  No 
comments  were  received  on  the 
proposed  changes,  and  OSHA  is 
deleting  the  text  of  paragraphs  (c)(2)(ii)- 
(iv).  OSHA  is  also  redesignating 
paragraph  (c)(2)(i)  as  new  paragraph 
(c)(2). 

Paragraph  (e)(10)  of  §  1910.110 
contains  limitation  requirements  on  the 
capacity  of  LPG  containers  that  are  used 
to  fuel  passenger  carrying  vehicles. 
OSHA  proposed  deleting  these 
requirements  pertaining  to  passenger 
carrying  vehicles  because  they  are  under 
the  jurisdiction  of  DOT.  No  comments 
were  received  on  the  proposed  changes, 
and  OSHA  is  deleting  the  text  of 
paragraph  (e)(10)  of  §  1910.110  and 
reserving  the  paragraph  designation. 

Paragraph  (g)  of  §  1910.110  contains 
requirements  for  installing  LP-gas 
systems  on  commercial  vehicles.  OSHA 
proposed  deleting  these  requirements 
because  the  installation  of  LP-gas 
systems  on  commercial  vehicles  is 
imder  the  jurisdiction  of  DOT.  No 
comments  were  received  on  the 
proposed  changes.  OSHA,  therefore,  is 
deleting  the  text  from  paragraph  (g)  of 
§  1910.110  and  reserving  the  paragraph 
designation. 
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C.  Storing  and  Handling  of  Anhydrous 
Ammonia  (§1910.111) 

Paragraph  (f)(7)  of  §1910.111  contains 
safety  requirements  for  full  trailers  and 
semitrailers  that  transport  ammonia. 
Paragraph  (f)(8)  of  §1910.111  contains 
requirements  to  protect  such  vehicles 
firom  colUsion.  Because  full  trailers  and 
semitrailers  that  transport  ammonia  are 
under  the  jurisdiction  of  DOT,  OSHA 
proposed  deleting  the  text  of  paragraphs 
(fl(7)  and  (f)(8)  of  §  1910.111  and 
reserving  the  paragraph  designations. 

OSHA  received  no  comments  on  the 
proposed  changes,  and  the  text  of 
paragraphs  (f)(7)  and  (f)(8)  of  §  1910.111 
is  therefore  being  deleted  and  the 
paragraph  designations  are  being 
reserved. 

D.  Sanitation  (§  1910.141) 

OSHA  proposed  deleting  the 
definition  of  "lavatory"  given  in 
paragraph  (a)(2)(i)  of  §1910.141.  This 
definition  stated  that  "/avato/y  means  a 
basin  or  similar  vessel  used  exclusively 
for  washing  of  hands,  arms,  faces,  and 
head."  OSHA  believes  that  the  meaning 
of  the  term  Lavatory  is  self-explanatory 
in  the  context  of  the  section  and  that 
deleting  this  definition  will  not 
diminish  the  health  of  employees  in 
affected  workplaces.  No  comments  were 
received  in  opposition  to  the  proposed 
deletion  of  the  definition  of  "lavatory" 
in  §  1910.141.  The  definition  of 
"lavatory"  is,  therefore,  being  deleted 
from  §  1910.141.  Further,  to  conform  to 
the  format  typically  found  in  other 
OSHA  standards,  all  paragraph 
designations  for  the  definitions  within 
paragraph  (a)(2)  of  §  1910.141  are  also 
being  removed. 

E.  Temporary  Labor  Camps  (§  1910.142) 

Paragraph  1910.142(a)(4)  provides 
regulations  for  closing  temporary  labor 
camps.  Upon  closing  a  camp  site,  the 
regulations  require  the  employer  to 
collect  all  refuse,  garbage,  and  manure, 
to  fill  all  privy  pits,  to  lock  and  secure 
any  remaining  privy  buildings,  and  to 
leave  all  grounds  and  buildings  in  a 
clean  and  sanitary  condition. 

Because  this  paragraph  deals  with 
closing  the  site,  which  occurs  after  the 
employees  have  left,  this  paragraph  does 
not  relate  to  worker  safety  but  to  public 
safety,  which  is  outside  the  Agency's 
mission.  For  these  reasons,  OSHA 
proposed  removing  paragraph 
1910.142(a)(4).  No  comments  were 
received  on  this  issue,  and  paragraph 


1910.142(a)(4)  is  accordingly  being 
removed.  OSHA  notes,  however,  that 
employers  may  be  responsible  for 
adhering  to  other  standards  related  to 
public  health  and  safety  in  the  locality 
or  State  in  which  the  camp  site  is 
located. 

F.  Safety  Color  Code  for  Marking 
Physical  Hazards  (§  1910.144) 

Section  1910.144  provides  guidance 
on  the  colors  to  use  to  mark  physical 
hazards.  These  colors  were  required  so 
that  emergency  devices  and  physical 
hazards  could  be  identified  quickly  by 
employees.  OSHA  proposed  removing 
these  requirements  from  29  CFR  part 
1910  because  they  have  relatively 
narrow  scope  and  for  employers 
desiring  guidance  in  this  area,  the 
American  National  Standards  Institute 
standard  ANSI  Z535.1-91,  Safety  Color 
Code  is  available.  No  comments  were 
received  on  this  issue.  However  on 
reconsideration.  OSHA  has  decided  to 
retain  this  section  to  indicate  that 
proper  color  coding  is  necessary  for 
worker  protection  in  emergencies. 

G.  Fire  Brigades  (§  1910.156) 

Section  1910.156  contains 
requirements  for  organizing,  training, 
and  providing  personal  protective 
equipment  for  members  of  fire  brigades. 
Requirements  for  negative-pressure  self- 
contained  breathing  apparatus  are  listed 
in  §  1910.156(f)(2)(iii).  These 
requirements  were  intended  to  remain 
mandatory  for  18  months  after  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  certified  a 
positive- pressure  breathing  apparatus 
with  the  same  or  longer  service  life  as 
the  then  required  negative-pressiire 
breathing  apparatus.  The  18-month 
period  was  to  allow  employers  to  phase 
in  the  new  apparatus. 

NIOSH  has  since  certified  a  positive- 
pressure  breathing  apparatus,  and  the  18 
month  phase-in  period  has  ended.  This 
paragraph  is  therefore  unnecessary  and 
OSHA  proposed  removing  it.  There 
were  no  comments  on  the  proposed 
change,  and  OSHA  is  therefore 
removing  §  1910.156(f)(2)(iii)  as 
proposed. 

H.  Helicopters  (§  1910.183) 

Paragraph  1910.183(a)  states  that 
helicopter  cranes  are  expected  to 
comply  with  any  applicable  regulations 
of  the  Federal  Aviation  Administration 
(FAA).  OSHA  does  not  have  the 
statutory  authority  to  enforce  FAA 


regulations  for  helicopters  (found  at  14 
CFR  part  133)  and  therefore  proposed 
removing  this  paragraph.  There  were  no 
comments  on  the  proposed  change  and 
OSHA  is  therefore  removing  paragraph 
1910.183(a)  and  reserving  the  paragraph 
designation  as  proposed. 

I.  Pulp.  Paper,  Paperboard  Mills 
(§1910.261) 

Section  1910.261  contains 
requirements  that  apply  to 
establishments  where  pulp,  paper,  and 
papertx)ard  are  manufactured  and 
converted.  Paragraphs  (a),  (b),  (c),  (d), 
(e).  (g),  (h),  (j),  (k),  and  (m)  of  §  1910.261 
require  these  establishments  to  comply 
with  a  number  of  standards  of  the 
American  National  Standards  Institute 
(ANSI).  Including  these  ANSI  standards 
in  §  1910.261  duplicates  other  standards 
in  part  1910  that  apply  to  general 
industry  as  a  whole,  cover  the  same 
hazards,  and  in  many  cases,  share  the 
same  source  materials  as  the  provisions 
in  §1910.261. 

All  but  one  of  the  ANSI  standards 
referenced  in  §  1910.261  were  source 
documents  for  OSHA  standards  that 
have  general  application  without  regard 
to  any  specific  industry.  For  example, 
ANSI  Standard  A12.1-1967,  Safety 
Requirements  for  Floor  and  Wall 
Openings,  Railings,  and  Toeboards  is 
referenced  in  paragraph 
1910.261(a)(3)(ii)  and  is  also  the  source 
standard  for  Section  1910.23,  Guarding 
Floor  and  Wall  Openings  and  Holes. 

OSHA  believes  that  the  OSHA 
standard,  codified  in  Section  1910.23, 
provides  equivalent  or  better  protection 
for  workers  in  this  industry  than  the 
ANSI  standard,  A12.1-967,  which  is 
referenced  in  §  1910.261.  Accordingly, 
OSHA  proposed  deleting  paragraph 
1910.261(a)(3)(ii). 

Similarly,  there  are  a  number  of  other 
OSHA  standards  that  OSHA  believes 
can  provide  equivalent  or  better 
protection  for  pulp  and  paper  workers 
than  the  ANSI  standards  referenced  in 
paragraphs  (a),  (b),  (c),  (d),  (e),  (g),  (h), 
(j),  (k).  and  (m)  in  Section  1910.261.  For 
this  reason,  OSHA  proposed  deleting 
many  provisions  of  §  1910.261  and 
applying  the  corresponding  provisions 
found  elsewhere  in  part  1910.  The 
following  table  lists  the  OSHA 
standards  that  were  proposed  for 
deletion,  the  referenced  ANSI  standards, 
and  the  OSHA  standards  that  will 
provide  equivalent  or  better  protection. 


Deleted  standard 


Referenced 
ANSI  starxlard 


Equivalent 
OSHA  standard 


1910.261  (a)(3)fM)  . 
1910261  (a)(3)(iv) 


A12.1-1967 
A14.1-1968 


§1910.23 
§191025 
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Deleted  standard 


191 0.261  (a)(3){v)  ... 
l910.261(aH3)(vi)... 
1 910.261  {a)(3)(ix)  ... 
1 91 0.261  (a)(3)(xi)... 

1910.261  (a)(3)(xiO  .. 
1910.261  (a)(3)(xiiO  . 

1910.261(a){3)(xv).. 
191 0.261  (a)(3)(xvii) 


1910.261(a)(3)(xviii)  . 
191 0.261  {a)(3)(xbc)  ... 
1910.261  (a)(3)(xx)  .... 
191 0.261  (a)(3)(xxiv)  . 
1910.261  {a)(3)<xxv)  .. 
191 0.261  (a)(3)(xxvi)  . 
1910.261  (a)(3)(xxviO 

1910.261(b)(1) 

1910.261(b)(2) 


1910.261(b)(3) ^ 

1910.261(b)(6) „. 

1910.261  (c)(2)(vi)  .._ 
1910.261  (c)(3)(i)  — 


1910.261  (c)(8)(i)  .... 

1 91 0.261  (c)(11) 

1910.261(d)(1)(ii)... 

1910.261(e)(3) 

1910.261(e)(7) 

1910.261(e)(9) „ 

1910.261  (g)(15)(vO 
1910.261  (h)(2)(iii)  .. 


1910.261(D(1)(»v)  .. 

1910.261  (j)(3)  , 

1910.261  (fi(4)(iO  .., 
1910.261  (j)(5)(iv)  . 
191 0.261  (j)(6)(ii)  .. 
1910.261  (k)(2)(i)  .. 

1910.261  (k)(4)  

1910.261  (m)(2)  .... 
1 910.261  (m)(4)  .... 
191 0.261  (m)(5)(0 
1910.261  (m)(5)(ii) 


Referenced 
ANSI  standard 


A1 4.2-1 956 
A14.3-1956 
B15.1-1953 
B30.2-1967 
B30.&-1968 
B302-1967 
B30.2-1943 
B30.5-1968 
B56.1-1969 
0.1-1954 

Z4. 1-1 968 

Z9.1-1951 

Z9.2-1960 

Z35.1-1968 

Z87.1-1968 

Z88.2-1969 

Z89.1-1969 

B15.1-1953 

Z24.22-1957 

Z87.1-1968 

Z88.2-1968 

Z89.1-1969 

A12.1-1967 

B56.1-1969 

B30.2-1967 

A12.1-1967 

A14.1-1968 

A14.2-1956 

A14.3-1956 

B30.2-1967 

B56.1-1969 

Z87.1-1968 

B1 5. 1-1 955 

01. 1-1961 

B15.1-1953 

Z4.1-1968 

K1 3. 1-1 967 

Z88.2-1967 

B15.1-1958 

A12.1-1967 

A12.1-1967 

B15.1-1953 

815.1-1953 

B15.1-1953 

A12.1-1967 

B56.1-1969 

Z87.1-1968 

Z87.1-1968 

B56.1-1969 


Equivalent 
OSHA  standard 


§191026 

§191027 

§1910219 

§1910.179 

§1910.180 

§1910.179 

§1910.179 

§1910.180 

§1910.178 

§1910213 

§1910214 

§1910.141 

§1910.94 

§1910.94 

§1910.145 

§1910.133 

§1910.134 

§1910.135 

§1910219 

§1910.132 

§1910.133 

§1910.134 

§1910.135 

§191023 

§1910.178 

§1910.179 

§191023 

§191025 

§191026 

§191027 

§1910.179 

§1910.30 

§1910.133 

§1910219 

§1910213 

§1910219 

§1910.141 

§1910.134 

§1910219 

§191023 

§191023 

§1910219 

§1910219 

§1910219 

§191023 

§1910.178 

§1910.133 

§1910.132 

§1910.178 


Similarly,  OSHA  believes  that  the 
OSHA  standard.  §  1910.95. 
Occupational  Noise  Exposure,  provides 
worker  protection  that  is  at  least 
equivalent  to  that  provided  by  the  ANSI 
standard,  Z24. 22-1957,  Method  of 
Measurement  of  Real-Ear  Attenuation  of 
Ear  Protectors,  that  is  referenced  in 
§  1910.261(a)(3)(xxii).  OSHA,  therefore, 
proposed  removing 
§  1910.261(a)(3)(xxii)  to  eliminate  this 
duplicate  coverage. 

Paragraph  (b)(5)  of  §  1910.261  requires 
workers  in  the  pulp,  paper  and 
paperboard  industry  who  enter  closed 
vessels,  tanks,  chip  bins,  and  similar 
equipment  to  follow  specific  procedures 
and  wear  personal  protective 


equipment.  This  standard,  however, 
does  not  provide  the  necessary 
requirements  for  monitoring,  testing, 
and  commuiucation  that  are  critical 
when  working  in  a  confined  space. 

OSHA  proposed  deleting  paragraph 
(b)(5)  of  §  1910.261  for  two  reasons. 
First,  §  1910.146,  Permit-Required 
Confined  Spaces,  provides  better 
protection  for  workers  required  to  work 
in  a  confined  space.  Section  1910.146 
provides  a  comprehensive  regulatory 
program  within  which  employers  can 
effectively  protect  employees  working 
in  confined  spaces.  This  program 
addresses  the  ongoing  need  for 
monitoring,  testing,  and  communication 
at  these  workplaces.  Second,  employers 


are  required  to  comply  with  8 1910.146 
when  a  specific  industry  standard  does 
not  completely  address  the  known 
hazards  of  working  in  a  confined  space, 
a  principle  noted  in  paragraph  (c)(2)  of 
§  1910.5.  This  means  that  employers 
must  already  comply  with  §  1910.146 
rather  than  paragraph  (b)(5)  of 
§1910.261. 

Paragraph  (c)(2)(vii)  of  §  1910.261 
requires  employers  to  provide  personal 
protective  equipment  to  workers  on  a 
job  basis.  Since  employers  are  required 
to  comply  with  the  general  requirements 
for  personal  protective  equipment  in 
§  1910.132,  OSHA  proposed  removing 
paragraph  (c)(2)(vii)  to  eliminate  this 
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duplication  of  requirements  in  a  way 
that  will  not  decrease  worker  protection. 

Paragraphs  (c)(6)(ii)  and  (c)(7)(ii)  of 
§  1910.261  require  employers  to  provide 
workers  with  personal  protective 
equipment  and  ear  protection  when  the 
noise  level  may  be  harmful.  Since 
employers  are  required  to  comply  with 
the  general  requirements  for  personal 
protective  equipment  in  §  1910.132  and 
the  general  requirements  for 
occupational  noise  exposure  in 
§  1910.95,  OSHA  proposed  removing 
paragraphs  (c)(6)(ii)  and  (c)(7)(ii)  to 
eUminate  this  duplication  of 
requirements. 

Paragraphs  (g)(l)(iv)  and  (k)(16)  of 
§  1910.261  are  specific  electrical 
standards  prescribed  for  the  pulp, 
paper,  and  paperboard  industry  that 
require  compliance  with  subpart  S, 
Electrical,  in  OSHA's  standards.  Since 
all  of  general  industry  is  required  to 
comply  with  all  of  subpart  S  for 
electrical  standeirds,  OSHA  proposed 
removing  paragraphs  (g)(l)(iv)  and 
{k)(16)  of  §  1910.261  to  eliminate  this 
duphcation. 

Paragraph  (g)(2)(i)  of  §  1910.261 
requires  employers  to  provide  gas  masks 
to  employees  working  in  the  acid 
department.  Since  employers  are 
required  to  comply  with  the  general 
requirements  for  respiratory  protection 
in  §  1910.134,  OSHA  proposed 
removing  paragraph  (g)(2)(i)  to  eliminate 
this  regulatory  duplication. 

Paragraph  (g)(15)(iv)  of  §  1910.261  is  a 
standard  prescribed  for  the  pulp,  paper, 
and  paperboard  industry  that  addresses 
lead  dust  exposure  and  requires 
comphance  with  §  1910.1000,  Air 
Contaminants.  Since  employers  are 
required  to  comply  with  all  of 
§  1910.1000,  including  paragraph 
1910.1025  which  addresses  lead 
exposure,  OSHA  proposed  removing 
paragraph  (g)(15)(iv)  to  eliminate  this 
duplication. 

All  of  the  proposed  changes  to 
§  1910.261  adopted  by  this  notice  were 
supported  by  two  commenters. 
American  Forest  4  Paper  Association 
(AFPA)  and  the  Pacific  Coast 
Association  of  Pulp  and  Paper 
Manufacturers  (P(IAP&PM)  (Exs.4-15, 
4-24).  The  AFPA  stated  that  "AFPA 
wishes  to  commend  OSHA  for  the 
substantial  efforts  which  the  Agency  has 
made  to  remove  or  revise  standards  that 
are  obsolete,  duplicative,  unnecessary, 
or  inconsistent  for  maintaining 
employee  protection".  There  were  no 
comments  opposing  these  changes  and 
OSHA  is  therefore  removing  the 
paragraphs  listed  above  and  shown  on 
the  table  from  §  1910.261.  for  the 
reasons  stated  above  and  given  in  the 
proposal. 


AFPA  also  recommended  that  OSHA 
delete  a  number  of  other  provisions. 
OSHA  believes  these  suggestions 
require  additional  study  and  there  needs 
to  be  more  extensive  opportunity  for 
comment  on  them.  Rather  than  holding 
up  the  deregulatory  changes  in  this 
document,  OSHA  will  consider 
including  those  suggestions  in  its  next 
proposal  to  eliminate  unneeded 
provisions. 

J.  Textiles  (§  1910.262) 

For  the  purpose  of  eliminating 
duplicate  standards  coverage.  OSHA 
proposed  to  delete  a  number  of 
standards  in  §  1910.262  that  reference 
general  occupational  safety  and  health 
standards.  The  following  table  lists  the 
standards  OSHA  proposed  to  delete. 
The  referenced  general  OSHA  standards 
will  continue  to  apply  to  employers  in 
the  Textile  industiy. 


Deleted  standard 

Referenced  OSHA 
standard 

1910.262(c)(3)  

1910.219 

1910.262(c)(4)  

1910  141 

1910.262(gg)  

1910.262(10(1)  

1910.219 
1910.23 

1910.262(qci)(1) 

1910.132; 

1910.262(qq)(2) 

1910.262(rr) 

1910.133; 

1910.134 
1910.134 
1910.1000; 

1910.94(d) 

No  comments  were  received  on  this 
issue,  and  OSHA  is  therefore  deleting 
the  standards  listed  in  the  table  above. 

Paragraph  (c)(8)  of  §  1910.262  requires 
employers  to  identify  physical  hazards 
in  accordance  with  the  requirements  of 
§1910.144.  Section  1910.144  provides 
guidance  on  the  colors  to  use  to  mark 
physical  hazards.  As  noted  earUer  in 
Section  F  of  this  preamble.  OSHA  has 
decided  to  retain  this  provision  to 
indicate  that  proper  color  coding  is 
necessary  for  worker  protection  in 
emergencies.  Because  OSHA  is  retaining 
§  1910.144,  which  is  referenced  in 
§  1910.262(c)(8),  OSHA  will  also  retain 
§  1910.262(c)(8).  « 

No  comments  were  received  on  this 
issue,  and  OSHA  is  therefore  retaining 
§  1910.262(c)(8). 

K.  Sawmills  (§  1910:265) 

Section  1910.265  contains  safety 
requirements  for  sawmill  operations 
including,  but  not  hmited  to,  log  and 
lumber  handling,  sawing,  trimming,  and 
planing;  waste  disposal;  dry  kiln 
operation;  finishing;  shipping;  storage; 
yard  and  yard  equipment;  and  for  power 
tools  and  related  equipment  used  in 
connection  with  such  operations. 
Certain  paragraphs  of  §  1910.265 


incorporate  and  apply  general 
occupational  safety  and  health 
standards  that  apply  to  all  employment 
covered  by  29  CFR  part  1910.  As 
required  in  paragraph  (a)(2)  of  this 
section,  such  standards  apply  to 
sawmill  operations  in  accordance  with 
the  rules  of  construction  set  forth  in 
§  1910.5.  For  example,  the  general 
standard  regarding  mechanical  power- 
transmission  apparatus  in  §  1910.219  is 
applicable  to  employment  in  sawmill 
operations  covered  in  §  1910.265.  but  it 
is  also  incorporated  by  reference  in 
paragraph  (c)(22)  of  §  1910.265.  OSHA 
believes  that  this  repetition  does  not 
enhance  worker  safety,  and  therefore 
proposed  removing  paragraph  (c)(22)  of 
§  1910.265.  Also,  since  §  1910.5  appUes 
to  all  industries,  including  the  sawmill 
industry.  OSHA  proposed  removing 
paragraph  (a)(2)  of  §  1910.265,  which 
merely  references  §  1910.5. 

Similarly,  to  eliminate  dupUcate 
standards  coverage,  OSHA  proposed 
deleting  various  provisions  cxurently 
found  in  §  1910.265  that  reference 
general  occupational  safety  and  health 
standards.  The  following  table  lists  the 
standards  OSHA  proposed  deleting  and 
the  referenced  general  OSHA  stemdards 
that  will  continue  to  apply  to  sawmills. 


Deleted  starxlard 

Refererx:ed  OSHA 
standard 

1910.265(c)(3)(i)  

1910.23 

1910.265(c)(10)  

1910  25-27 

1910.265(c)(14)  

1910  110 

1910.265(c)(16)  

1910.106 

191 0.265(0(1 7)(i) 

1910.265(c)(17)(iO  

1910.265(c)(17)(lii)  

1910.265(c)(22)  

1910.1000 
Siihpart  1 
1910.94(d) 
1910.219 

1910.265(c)(26)(i) 

1910.265(c)(30)(vO  

1910.265(c)(30)(x) 

1910.265(e)(3)(ii)(d)  

1910.265(0(9) 

1910.219 
1910.219 
1910.178 
1910.219 
1910.219 

1910.265(g)  

Subpart  1 
1910.141 
Subpart  L 

1910.265(h)  

1910.265(1)  

Paragraph  (c)(ll)  of  §1910.265 
requires  employers  to  mark  physical 
hazards  as  specified  in  §  1910.144. 
Section  1910.144  provides  gmdance  on 
the  colors  to  use  to  mark  physical 
hazards.  As  noted  earlier  in  Section  F  of 
this  preamble,  OSHA  is  retaining 
§  1910.144  since  the  Agency  believes 
that  proper  color  coding  is  necessary  for 
worker  protection  in  emergencies.  Since 
OSHA  is  retaining  §  1910.144,  which  is 
referenced  in  §  1910.265{c)(ll).  OSHA 
will  also  retain  §  1910.265(c)(ll). 

Paragraph  (c)(24)(iv)(a]  of  §  1910.265 
requires  employers  to  inspect  slings 
daily  when  in  use,  and  to  remove  a  sling 
from  service  if  it  is  found  to  be 
defective.  In  addition,  paragraph 
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(c)(24)(iv)(c)  of  §  1910.265  requires 
employers  to  provide  suitable  protection 
between  the  sling  and  the  sharp 
unyielding  surfaces  of  the  load  to  be 
lifted.  These  provisions  dupUcate  some 
of  the  general  requirements  for  the  use 
of  slings  in  §  1910.184,  which  also 
includes  provisions  for  sling  inspection, 
removal,  and  protection.  OSHA 
proposed  deleting  paragraphs 
(c)(24)(iv)(a)  and  (c){24){iv)(c)  to 
eliminate  the  dupUcation  of 
requirements  for  slings  in  §  1910,265. 

The  American  Forest  &  Paper 
Association  (AFPA)  (Ex.  4-15) 
supported  the  changes  to  the  provisions 
in  Section  1910.265  that  had  been 
proposed  by  OSHA  and  that  are  now 
made  final  by  this  notice.  There  were  no 
,  comments  opposing  these  changes,  and 
OSHA  is  therefore  deleting  the 
standards  as  proposed.  The  AFPA  (Ex. 
4-15)  also  suggested  several  other 
changes.  OSHA  concluded  that  they 
need  further  study,  and  rather  than 
delaying  this  final  rule,  OSHA  will 
consider  including  them  in  the  next 
proposal  to  eliminate  unnecessary 
provisions. 

L.  Agricultural  Operations  (§  1910.267) 

Section  1910.267  previously 
contained  part  1910  requirements 
applicable  to  agricultiu^l  operations. 
These  requirements  were  moved  to 
§  1928.21  in  1975  (40  FR  18268).  Since 
that  time,  §  1910.267  has  been  used 
simply  to  refer  employers  to  §  1928.21 
to  locate  these  requirements.  OSHA 
believes  that  §  1910.267  is  now 
uimecessary  and  proposed  removing 
and  reserving  this  section. 

No  comments  were  received  on  this 
issue,  and  OSHA  is  therefore  removing 
§  1910.267  and  reserving  this  section. 

M.  Vinyl  Chloride  (§  1910.1017) 

OSHA  proposed  deleting  paragraphs 
(g)(5)  (i)  and  (ii)  of  §  1910.1017.  vinyl 
chloride,  which  was  promulgated  in 
1974.  These  paragraphs  addressed  entry 
into  unknown  and  hazardous  vinyl- 
chloride  atmospheres.  Paragraph 
(g)(5)(i)  allows  entry  into  unknown 
concentrations  of  vinyl  chloride  or 
concentrations  greater  than  36,000  ppm 
(lower  explosive  limit)  only  for 
purposes  of  life  rescue.  Paragraph 
(g](5)(ii)  allows  entry  into 
concentrations  of  vinyl  chloride  of  less 
than  36,000  ppm,  but  greater  than  3,600 
ppm,  only  for  purposes  of  life  rescue, 
firefighting.  or  securing  equipment  that 
will  prevent  a  greater  release  of  vinyl 
chloride. 

In  1989,  OSHA  promulgated  industry- 
wide provisions  addressing  emergency 
response  with  respect  to  entry  into 
unknown  or  hazardous  atmospheres 


under  §  1910.120,  the  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER)  standard  (54  FR  9317, 
Mar.  6,  1989).  Included  in  the  scope  of 
the  HAZWOPER  standard  are 
requirements  for  "Emergency  response 
operations  for  release  of,  or  substantial 
threats  of  release  of,  hazardous 
substances  without  regard  to  the 
location  of  the  hazard."  Thus,  vinyl 
chloride,  which  is  a  "hazardous 
substance"  as  defined  under  the 
HAZWOPER  standard,  is  covered  by  the 
emergency  response  provisions  in  both 
the  vinyl  chloride  and  HAZWOPER 
rules.  With  regard  to  overlapping 
provisions,  the  HAZWOPER  standard 
specifically  states  in  paragraph  (a)(2)(i) 
that  "If  there  is  a  confUct  or  overlap 
[between  emergency-response 
provisions  in  §  1910.120  and  provisions 
in  substance- specific  standards],  the 
provisions  more  protective  of  employee 
safety  and  health  shall  apply.  •  *   *" 

At  the  time  it  proposed  to  revoke  the 
vinyl  chloride  provisions,  OSHA 
believed  that  the  emergency-response 
provisions  in  §  1910.120  were  more 
protective  overall  than  the  relevant 
provisions  in  the  vinyl  chloride 
standard.  Further,  the  provisions  of 
§  1910.120,  which  require  employers  to 
develop  a  broad  program  to  respond 
appropriately  to  any  potential 
emergency  situation,  were  viewed  by 
the  Agency  as  giving  employers  more 
flexibiUty  to  tailor  and  implement 
effective,  comprehensive  emergency- 
response  programs  to  suit  their  needs. 
Key  provisions  in  §  1910.1 20(q)  that 
would  apply  where  there  is  a  potential 
emergency  associated  with  the  release  of 
vinyl  chloride  address  the  following: 
development  and  implementation  of  an 
emergency  response  plan,  paragraph 
(q)(l);  required  elements  of  the 
emergency  response  plan,  paragraph 
(q)(2);  procedures  for  handling 
emergency  response,  paragraph  (q)(3); 
using  skilled  support  personnel, 
paragraph  [q)(4);  using  specialist 
employees,  paragraph  (q)(5);  training 
emergency  personnel,  paragraphs  (q)  (6), 
(7),  and  (8);  medical  surveillance  and 
consultation  for  emergency-response 
personnel,  paragraph  (q)(9);  using 
chemical  protective  clothing,  paragraph 
(q)(10);  and  procedures  for  post- 
emergency  operations,  paragraph 

(q)(ll). 
OSHA  continues  to  believe  that 

deleting  §  1910.1017(g)(5)  (i)  and  (u)  in 

favor  of  §  1910.120  will  not  result  in  an 

increased  risk  to  the  safety  or  health  of 

employees  engaged  in  vinyl  chloride 

emergency  response  operations.  The 

Agency  solicited  comment  on  the 

question  of  the  sufficiency  of  §  1910.120 

to  address  the  protection  of  vinyl 


chloride  emergency  response 
employees,  if  the  emergency  response 
provisions  currently  in  the  vinyl 
chloride  standard  were  deleted. 

Comments  were  received  which  fully 
supported  the  proposed  action.  The 
Vinyl  Institute  (Ex  4-11)  conunented  as 
follows: 

In  the  event  of  a  vinyl  chloride  incident 
during  transportation,  storage,  or 
manufacture,  it  is  necessary  to  respond 
quickly  to  stop  or  minimiie  any  release  and 
prevent  the  situation  from  escalating. 
Because  of  the  quantity  of  material  that 
p>otentially  could  be  involved,  such  an 
incident  or  leak,  if  not  quickly  corrected, 
could  create  a  cloud  of  explosive  gas  within 
a  relatively  short  time.  The  emergency 
response  provisions  contained  in  the 
Hazardous  Waste  Operations  and  Emergency 
Response  (HAZWOPER)  standard  would 
enable  the  emergency  respK>nders  to 
appropriately  respond  to  the  incident.  In 
contrast,  the  vinyl  chloride  standard  can  be 
interpreted  to  prevent  action  if  the  exposure 
concentration  is  unknov^rn  or  if  it  is  expected 
to  exceed  36,000  ppm  and  life  rescue  is  not 
necessary. 

Following  good  emergency  response 
practices  and  acting  consistently  with  the 
HAZWOPER  standard  should  produce  the 
optimum  results  while  protecting  the  life  and 
safety  of  employees  and  other  potentially 
exposed  individuals.  In  addition,  eliminating 
the  emergency  response  provisions  of  the 
vinyl  chloride  standard  clarifies  which 
standard  should  govern  in  the  event  of  such 
an  emergency  incident. 

OSHA's  proposal  to  delete  two  specific 
emergency  response  provisions  in  the  vinyl 
chloride  standard  and  rely  on  the  emergency 
response  provisions  in  HAZWOPER  will 
result  in  optimal  responsive  action.  The 
HAZWOPER  standard  is  flexible  enough  to 
allow  responders  and  com|>anies  to  develop 
comprehensive  emergency  response 
programs  that  can  be  adapted  to  the 
particular  factual  circumstances  of  a  vinyl 
chloride  incident. 

The  Vinyl  Chloride  Panel 
Transportation  Committee  of  the 
Chemical  Manufacturers  Association 
(Ex  4-1 2A)  commented  that: 

The  Committee  agrees  with  OSHA's 
proposal,  and  believes  that  the  emergency 
response  criteria  in  the  HAZWOPER  standard 
are  more  appropriate  than  the  relevant 
provisions  of  the  current  vinyl  chloride 
standard.  HAZWOPER  recognizes  that  entry 
into  an  unknown  concentration  or  a  confined 
space  may  be  necessary  for  reasons  other 
than  life  rescue,  in  order  to  avoid 
catastrophic  human  or  environmental  threats. 
Unlike  tlie  current  vinyl  chloride  standard, 
the  HAZWOPER  provisions  are  flexible 
enough  to  allow  responders  and  companies 
to  develop  comprehensive  emergency 
response  programs  that  suit  their  individual 
needs. 

OSHA  received  no  comments 
objecting  to  this  proposed  action. 

Based  on  the  reasoning  set  forth  in  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
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(61  FR  37849.  July  22.  1996),  the 
discussion  of  the  issues  in  this  notice, 
and  on  supporting  comments  submitted 
to  the  record,  OSHA  has  determined 
that  deleting  paragraphs  {g}{5)  (i)  and  (ii) 
from  the  vinyl  chloride  standard  (29 
CFR  1910.1017)  is  appropriate,  and  this 
final  rule  accomphshes  that  action. 

N.  Inorganic  Arsenic  (§  1910.1018)  and 
Coke  Oven  Emissions  (§  1910.1029) 

OSHA  proposed  to  revise  the  existing 
medical  surveillance  requirements  in 
paragraph  (n)  of  29  CFK  1910.1018  that 
address  inorganic  arsenic  and  paragraph 
(j)  of  29  CFR  1910.1029  that  address 
coke  oven  emissions  exposure  with 
respect  to  sputum-cytology 
examinations  and  chest  x-rays. 

Those  changes  are  being  made  in 
accordance  with  Section  6(b)(7)  of  the 
OSH  Act  which  provides  that  "The 
Secretary,  in  consultation  with  the 
Secretary  of  Health,  Education  and 
Welfare,  may  by  rule  promulgated 
pursuant  to  Section  553  of  Title  5, 
United  States  Code,  make  appropriate 
modifications  in  the  foregoing 
reqiiirements  relating  to  the  use  of  labels 
or  other  forms  of  warning,  monitoring  or 
measuring,  and  medical  examinations, 
as  may  be  warranted  by  experience, 
information,  or  medical  or  technological 
developments  acquired  subsequent  to 
the  promulgation  of  the  relevant 
standard". 

Specifically,  OSHA  proposed  to 
delete  the  requirement  in  paragraph 
(n)(2)(ii)(C)  of  §1910.1018  (the 
inorganic  arsenic  standard)  that 
provides  for  sputum-cytology 
examination,  as  well  as  the  requirement 
in  paragraph  (j)(2)(vii)  of  §  1910.1029 
(The  coke  oven  emission  standard)  that 
provides  for  sputiun-cytology 
examination.  Sputum-cytology 
examinations  were  originally  included 
in  the  medical  surveillance  programs  for 
inorganic  arsenic  and  coke  oven 
workers  based  on  OSHA's  beUef  that 
such  examinations  were  useful  in  limg 
cancer  screening.  Subsequent  studies 
indicate  that  sputum-cytology  does  not 
improve  survival. 

OSHA  also  proposed  to  revise  the 
requirement  in  paragraph  (n)(3)(ii)  of 
§  1910.1018  of  the  inorganic  arsenic 
standard  that  provided  for  a  semi- 
annual chest  x-ray  for  employees  who 
are  45  years  of  age  or  older  or  who  have 
10  or  more  years  of  arsenic  exposure 
over  the  action  level.  OSHA  also 
proposed  to  change  the  required 
frequency  of  chest  x-rays  for  these 
employees  from  semi-annual  to  annual. 
Likewise,  OSHA  proposed  to  amend  the 
requirement  in  §  1910.1029,  paragraph 
(j)(3)(ii)  of  the  coke  oven  emissions 
standard,  which  provides  for  a  semi- 


annual chest  x-ray  for  employees  45 
years  of  age  or  older  or  with  5  or  more 
years  of  employment  in  a  regulated  area. 
OSHA  proposed  to  amend  the  coke  oven 
standard  provision  to  require  an  annual 
chest  x-ray  in  the  medical  surveillance 
program  for  the  group  of  employees 
noted  above.  OSHA  originally 
promulgated  the  provision  for  semi- 
annual  x-rays  in  the  belief  that  semi- 
aimual  examinations  were  appropriate 
for  certain  coke  oven  workers  for  limg 
cancer  screening.  Subsequent  studies 
indicate  that  annual  screening  is  equally 
effective. 

The  basis  for  OSHA's  final 
determinations  with  respect  to  its 
proposed  treatment  of  the  relevant 
sputum-cytology  provisions  is  given 
below,  followed  by  a  discussion 
addressing  the  relevant  x-ray  provisions. 

Sputum-cytology.  When  OSHA  issued 
its  coke  oven  emission  standard  in  1976 
and  inorganic  arsenic  standard  in  1978, 
it  included  sputum-cytology  as  a 
medical  screening  technique  for  lung 
cancer.  Medical  opinion  at  the  time 
believed  that  this  would  improve  lung 
cancer  siuvival  rates  for  those  at  higher 
risk,  such  as  arsenic  and  coke  oven 
emission  exposed  workers. 

Two  subsequent  studies  of  persons  at 
high  risk  of  limg  cancer  did  not  indicate 
any  improved  survival  from  sputum- 
cytology  screening.  Therefore,  OSHA 
proposed  to  delete  the  requirements. 

Two  randomized  controlled  studies 
evaluated  the  benefits  of  sputum- 
cytology  examinations  as  a  screening 
tool  for  lung  cancer  in  a  high-risk  group, 
male  smokers  45  years  of  age  and  older. 
The  two  studies  included  the  Johns 
Hopkins  Limg  Project  [Ex.  1-3)  and  the 
Memorial  Sloan-Kettering  Lung  Project 
(Ex.  1-4),  both  part  of  the  National 
Cancer  Institute  Cooperative  Early  Lung 
Cancer  Detection  Program.  Together,  the 
studies  included  20,427  male  smokers. 
These  men  were  assigned  at  random  to 
a  dual-screen  group  (in  which  subjects 
imderwent  an  annual  chest  radiograph, 
and  sputum-cytologic  study  every  4 
months)  or  to  a  single-screen  group  (in 
which  annual  chest  radiographic 
screening  was  performed). 

For  both  stuaies,  there  were  no 
significant  survival  differences  between 
the  dual-screen  and  single-screen 
groups  in  the  total  number  of  lung- 
cancer  cases,  the  number  of  late-stage 
lung-cancer  cases,  the  number  of 
resectable  lung  cancers,  five  year  (Sloan 
Kettering)  and  eight  year  (Johns 
Hopkins)  survival  rates  and  the  number 
of  lung-cancer  deaths.  Therefore, 
sputum-cytology  did  not  add  any 
benefit  to  a  lung  cancer  screening 
program  that  already  included  aimual 
chest  x-rays.  Other  evaluations  of  the 


same  studies,  (Chest  X-ray  Screening 
Improves  Outcome  in  Lung  Cancer,  A 
Reappraisal  of  Randomized  Trials  on 
Limg  Cancer  Screening)  (Ex.  1-1).  and 
(The  National  Cancer  Institute 
Cooperative  Early  Lung  Cancer 
Detection  Program)  (Ex.  1-2),  reached 
the  same  conclusion. 

There  are  no  controlled  studies  on  the 
impact  of  sputum-cytology  directly  on 
inorganic  arsenic  and  coke  oven 
emission  exposed  workers.  But 
inorganic  arsenic  and  coke  oven 
emission  exposed  workers  are  similar  to 
the  smokers  studied  in  that  both  groups 
include  older  males  that  are  placed  at 
higher  risk  of  lung  cancer  through 
inhalation. 

The  American  Cancer  Society's 
reconmiendations  for  early  detection  of 
cancer  in  asymptomatic  persons  do  not 
include  the  use  of  sputum-cytology 
examinations  [Ex  1-7).  The  Society's 
decision  in  this  regard  was  based  on  the 
lack  of  epidemiological  evidence  that 
would  support  the  use  of  sputum- 
cytology  screening,  and  the  risks  and 
costs  associated  with  false  positive 
exams  (Ex.  l-«). 

OSHA  solicited  comments  on  these 
conclusions  with  respect  to  the  value  of 
sputum-cytology  exams,  and  requested 
submission  of  other  data  and  views  that 
would  support  or  dispute  the  Agency's 
proposed  findings  and  conclusions. 

OSHA  received  no  comments 
objecting  to  this  proposed  action. 
Comments  were  submitted  which 
support  the  Agency's  proposal  and 
conclusions  with  respect  to  the 
questionable  value  of  sputum-cytology 
as  a  useful  lung  cancer  screening 
technique  (Exs.  4-2.  4-7,  4-17,  4-22.  4- 
27). 

James  Craner.  MD.  MPH.  and  a  Board- 
Certified  Occupational  Medicine 
physician  stated: 

I  fully  concur  with  the  proposal  to 
eliminate  sputum  cytology  examinations  for 
the  reasons  that  OSHA  has  cited.  In  my 
experience.  I  have  also  found  this  test  to  be 
inaccurate  with  a  significant  false  positive 
rate,  particularly  in  smokers.  The  test  is 
expensive  for  employers,  uncomfortable  for 
employees,  and  generates  unacceptable  costs 
and  anxiety  for  all  involved  in  chasing  (false) 
positive  results.  (Ex.  4-17) 

Newport  News  Shipbuilding's 
Director  of  Enviroiunental  Health  and 
Safety  (Ex.  4-27)  commented  that: 

In  the  17  years  since  this  regulation  was 
established  there  has  been  considerable 
further  exp>erience  with  cytology  and 
screening  techniques  in  general.  This 
exp>erience  and  the  scientific  literature 
published  since  1978  established  that 
bronchial  cytology  is  of  no  added  value  in 
the  protection  of  industrial  workers  against 
the  health  hazards  of  arsenic. 
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An  analysis  of  the  ^4NS  experience  of 
bronchial  cytology  revealed  that  since 
inception  of  the  prograni  well  over  1000 
cytoiogical  examinations  have  been  done.  No 
case  of  dysplasia  has  been  detected.  This 
contrasts  with  the  16  per  1000  found  in  the 
Mayo  lung  project  which  used  multiple 
screening  techniques  for  cancer  in  high  risk 
persons. 

Also  in  support  of  OSHA's  proposal.  The 
American  Iron  and  Steel  Institute  (AISI) 
commented  that: 

As  OSHA  points  out,  sputum  cytology 
examinations  were  originally  included  in  the 
(coke  oven  emissions]  standard  based  on  the 
belief  that  they  "were  useful  in  screening  for 
lung  cancer."  See  61  Fed.  Reg.  at  37855-56. 
Studies  and  information  that  have  become 
available  since  the  standard  was  promulgated 
show  this  belief  to  have  been  incorrect.  Two 
large-scale  studies  (the  Johns  Hopkins  and 
Sloan-Kettering  Lung  Projects)  of  male 
smokers  45  years  of  age  or  older  (a  high  risk 
group)  found  that  sputum  cytology  had  no 
significant  value  as  a  screening  tool  for  lung 
cancer  when  used  in  addition  to  annual  x-ray 
screening.  [Ex.  4-22] 

AISI  further  indicated  that: 

Experience  in  the  steel  industry  is 
consistent  with  the  results  of  the  Johns 
Hopkins  and  Sloan-Kettering  Studies.  From 
1977  through  1990,  the  cytology  laboratory  at 
Shadyside  Hospital  in  Pittsburgh,  PA, 
performed  almost  71,000  sputum  cytology 
examinations  of  coke  oven  workers  from 
various  steel  companies.  Only  two  definite 
malignancies  were  detected  in  all  of  these 
examinations,  for  a  detection  rate  of  0.000028 
(Ex.  4-22] 

Based  on  their  experience,  AISI 
asserts  that  "•   •   •  sputum  cytology  has 
not  been  of  any  more  benefit  in  terms 
of  lung  cancer  screening  under  the  Coke 
Oven  Emissions  Standard  than  it  was  in 
the  Johns  Hopkins  and  Sloan-Kettering 
studies."  (Ex.  4-22) 

The  studies  indicate  the  sputum- 
cytology  screening  does  not  appear  to 
improve  survival  rates  of  groups  at 
hi^er  risk  of  lung  cancer  beyond  that 
which  would  be  accomplished  through 
annual  chest  x-rays.  Arsenic  and  coke- 
oven  emission  exposed  workers  fit  in 
this  category.  The  commenters  support 
this  analysis  and  have  provided 
additional  data  which  tends  to  support 
these  conclusions.  Since  the  studies  and 
analysis  do  not  indicate  survival 
benefits,  OSHA  is  deleting  the 
requirements  for  sputimi-cytology  in  the 
inorganic  arsenic  and  coke  oven 
emission  standards  as  proposed. 

X-Rays.  As  noted  above,  OSHA 
proposed  to  revise  the  requirements  in 
the  inorganic  arsenic  and  coke  oven 
standards  for  chest  x-rays  from  semi- 
annual to  annual  for  higher  risk  workers 
covered  by  those  standards.  The  basis 
for  the  proposal  was  studies  that 
indicate  that  semi-einnual  x-rays  did  not 
improve  lung  cancer  survival  rates  over 
annual  x-rays. 


This  evidence  continues  to  show  that 
employees  at  a  higher  risk  of  lung 
cancer  from  exposures  to  inorganic 
arsenic  and  coke  oven  emissions  profit 
from  a  medical  surveillance  program, 
including  annual  chest  x-rays,  for  the 
early  detection  of  lung  cancer. 

As  discussed  in  the  Notice  of 
Proposed  Rulemaking  (NPRM),  two 
recent  randomized  controlled  studies 
were  conducted  on  a  group  at  high  risk 
for  developing  lung  cancer  (namely, 
male  smokers  45  years  of  age  or  older), 
and  were  evaluated  with  respect  to  the 
utility  of  periodic  x-rays.  These  studies, 
which  included  the  Mayo  Lung  Project 
(Ex.  1-9)  and  the  Czechoslovak  Study 
(Ex.  1-10),  were  designed  specifically  to 
assess  the  efficacy  of  chest  x-rays  in 
detecting  early-stage  lung  cancer  among 
the  members  of  this  group.  The  studies 
compared  a  number  of  outcomes 
between  experimental  groups  that  were 
assessed  using  chest  x-rays 
administered  at  periodic  intervals  (4 
months  in  the  Mayo  Lung  Project  and  6 
months  in  the  Czechoslovak  Study)  and 
control  groups  receiving  less  infrequent 
or,  in  some  cases,  no  chest  x-rays. 
(Participants  in  both  the  experimental 
and  control  groups  were  administered 
chest  x-rays  at  the  beginning  of  each 
study  to  ensure  that  they  had  no 
detectable  lung  tumors  that  would  bias 
the  research  outcomes.) 

These  studies  (Exs.  1-9,  1-10)  found 
that  periodic  chest  x-rays  led  to 
enhanced  detection  of  early-stage  lung 
cancer  and,  consequently,  higher  rates 
of  resectability  for  this  cancer.  As 
demonstrated  by  a  subsequent  analysis 
of  these  studies  (Lung  Cancer  Detection, 
Results  of  Randomized  Prospective 
Study  in  Czechoslovakia)  (Ex.  1-11), 
lung-cancer-specific  survival  based  on 
fatality  rate  (i.e.,  number  of  deaths  per 
diagnosed  cases)  improved  significantly. 
This  analysis  also  showed  that  the  lower 
fatality  rate  among  the  experimental 
groups  was  not  the  result  of  over 
diagnosis  for  lung  cancer  or  lead-time 
bias.  For  the  Mayo  Lung  Project  and  the 
Czechoslovak  Study,  respectively, 
fatality  rates  of  persons  diagnosed  writh 
lung  cancer  were  found  to  be  59%  and 
78%  in  the  experimental  groups,  and 
72%  and  95%  in  the  control  group. 

The  efficacy  of  chest  x-rays  was  also 
demonstrated  by  analyzing  the 
outcomes  for  the  few  experimental 
group  participants  who  did  not  undergo 
surgery  when  diagnosed  with  early- 
stage  lung  cancer,  either  because  they 
refused  surgery  or  surgery  was 
contraindicated.  This  analysis  was  part 
of  the  research  described  in  Exhibit  1- 
11,  which  combined  the  outcomes  for 
experimental  group  participants  in  the 
Mayo  Lxmg  Project  with  similar 


experimental  group  participants  from 
two  other  groups  (the  Memorial  Sloan- 
Kettering  Project  and  the  Johns  Hopkins 
Limg  Project).  The  5  year  fatality  rate  for 
the  nonsurgery  participants  was  about 
90  {>ercent,  compared  with  a  30-percent 
fataUty  rate  for  those  participants  who 
underwent  cancer  surgery.  This 
comparison  provides  strong  support  for 
the  efficacy  of  chest  x-rays  in  detecting 
early-stage  lung  cancer  and  enhancing 
the  survival  of  those  participants  who 
undergo  subsequent  surgery  for  removal 
of  a  detected  tumor.  Additionally,  this 
comparison  indicates  that  over- 
diagnosis and  lead-time  biases  did  not 
contribute  significantly  to  the  fatality- 
rate  differences  obtained  between  the 
experimental  and  control  groups  in  the 
Mayo  Lung  Project  and  Czechoslovak 
Study. 

Based  on  this  discussion,  OSHA 
concludes  that  employees  exposed  to 
inorganic  arsenic  and  coke  oven 
emissions  continue  to  need  medical 
surveillance  to  detect  lung  cancer,  and 
that  periodic  chest  x-rays  are  a 
necessary  part  of  the  medical 
surveillance  to  improve  detection  and 
survival  from  lung  cancer.  OSHA 
proposed  reducing  the  frequency  of 
chest  x-rays  from  semi-annually  to 
annually  for  older  persons  with  higher 
risk  exposures. 

This  frequency  is  based,  in  part,  on  an 
analysis  described  in  Exhibit  1-11 
shov\ring  that  the  5-year  fataUty  rate 
(about  30-35  percent)  for  persons 
diagnosed  with  lung  cancer  was  the 
same  for  the  experimental-group 
participants  in  the  Mayo  Lung  Project, 
which  administered  chest  x-rays  every  4 
months,  and  the  experimental-group 
participants  in  the  Memorial  Sloan- 
Kettering  Project  and  Johns  Hopkins 
Lung  Project,  which  performed  chest  x- 
rays  once  a  year.  [See  also  Exs.  1-12  and 
1-13]  This  analysis  demonstrates  that 
fatality  rates  did  not  di^er  in  any 
practical  or  statistically  significant 
fashion  across  these  three  major  studies. 
Frequent  chest  x-rays  very  shghtly 
increase  cancer  rates  from  radiation  and 
therefore  should  not  be  given  more 
frequently  than  necessary  from  a  health 
perspective. 

In  summary,  large  randomized 
controlled  studies  demonstrate  that 
semi-annual  chest  radiography 
screenings  show  no  benefit  over  aimual 
screenings.  The  studies  also 
demonstrate  that  annual  chest 
radiography  screening  of  high-risk 
individuals,  including  workers  exposed 
to  inorganic  arsenic  and  coke  oven 
emissions  results  in  earlier  detection  of 
lung  cancer  and  improved  survival. 

Several  commenters  (Exs.  4-17,  4-22) 
suggested  that  intervals  between  x-rays 
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for  high-risk  workers  could  be  longer  , 
than  1  year;  however,  the  Agency  is 
aware  of  no  data  to  demonstrate  with 
reasonable  confidence  what  longer 
interval,  if  any,  would  not  reduce 
survival  rates,  hi  addition,  no  such  data 
were  received  by  OSHA  in  response  to 
the  proposal.  OSHA  therefore  concludes 
that  an  aiuiual  x-ray  provision  is 
reasonable  for  the  reasons  set  forth  in 
the  proposal  and  this  final  notice. 
Moreover,  if  the  Agency  has  erred  in 
this  instance,  it  has  done  so  on  the  side 
of  over-protection  rather  than  under- 
protection,  as  sanctioned  by  the  U.S. 
Supreme  Court  in  Industrial  Union 
Department  v.  American  Petroleum 
Institute,  448  U.S.  607  (1980). 

OSHA  solicited  comments  and  data  in 
the  proposal  to  reduce  the  frequency  of 
chest  x-rays  from  semi-annual  to  aimual 
for  certain  workers  exposed  to  inorganic 
arsenic  and  coke  oven  emissions.  OSHA 
received  no  comments  objecting  to  this 
proposed  action.  Comment  was  received 
supporting  the  proposal  (Exs.  4-7,  4-17, 
4-22,  4-27). 

AISI  commented  that: 

*  *   *  the  requirement  for  semiannual  x- 
rays  originally  was  included  in  the  Coke 
Oven  Emissions  Standard  "in  the  belief  that 
semiannual  examinations  were  valid  for 
screening  for  lung  cancer."  See  61  Fed.  Reg. 
At  37856/2.  Since  then,  the  results  of  several 
large  randomized  control  studies  have 
become  available.  These  studies,  the  Mayo 
Long  Project  and  Czechoslovak  Study, 
indicate  that  periodic  chest  x-rays  do  lead  to 
enhanced  detection  of  early-stage  lung 
cancer.  See  61  Fed.  Reg.  At  37856/3. 
However,  when  the  results  of  the  Mayo  Lung 
Project  (where  chest  x-rays  were  taken  every 
four  months)  were  compared  to  the  results  of 
the  Johns  Hopkins  and  Sloan-Kettehng 
studies  described  above  (where  chest  x-rays 
were  taken  only  once  a  year),  it  was  found 
that  the  fatality  rates  "did  not  differ  in  any 
practical  or  statistically-significant  fashion 
across  these  three  major  studies."  See  61  Fed. 
Reg.  At  37856/1. 

What  this  demonstrates,  as  OSHA  correctly 
points  out,  is  that  "semiannual  chest 
radiography  screenings  show  no  benefit  over 
annual  screenings."  Id.  That  being  the  case, 
OSHA  clearly  is  justified  in  finding  that  "an 
annual  chest  x-ray  satisfies  the  purpose  of  the 
medical  surveillance  program  required  under 
the  standard."  See  61  Fed.  Reg.  At  37856/1. 
A  contrary  conclusion  not  only  would 
impose  imjustified  burdens  on  coke  oven 
employers,  it  also  would  continue  to  expose 
coke  oven  employees  to  an  increased  risk  of 
cancer  associated  with  the  performance  of 
unnecessary  diagnostic  x-rays.  For  that 
reason,  the  Energy  Technology  Committee  of 
the  American  College  of  Occupational  and 
Environmental  Medicine  has  cautioned 
against  the  routine  administration  of  chest  x- 
rays  and  stated  that  for  individuals  at 
increased  risk  of  lung  disease  or  cancer,  such 
as  persons  exp>osed  to  pulmonary  irritants  or 
carcinogens,  "a  chest  x-ray  every  12-24 
months  may  be  justified."  (See  American 
College  of  Occupational  and  Environmental 


Medicine  Guidelines  for  Use  of  Routine  X- 
Ray  Examinations  in  Occupational  Medicine; 
ACOEM  Membership  Directory  1995/1996: 
Addendum  at  517.) 

The  semiannual  chest  x-rays  currently 
required  under  the  standard  do  not  provide 
a  significant  benefit  over  annual  chest  x-ray 
screening  in  terms  of  early  lung  cancer 
detection. ..Chest  x-rays  under  the  Coke  Oven 
Emissions  Standard  should,  therefore,  be 
required  no  more  often  than  annually."  (Ex. 
4-22) 

With  respect  to  the  arsenic  standard, 
James  Craner,  MD,  MPH  stated  that 
"•   •   *  I  agree  with  the  proposal  to 
reduce  the  frequency  of  chest  x-ray 
examinations'  (Ex  4-17). 

In  summary,  available  data  do  not 
indicate  that  semi-annual  x-rays  provide 
additional  protection  than  do  annual  x- 
rays  in  improving  the  detection  of  and 
survival  from  Ixmg  cancer  for  higher  risk 
persons.  The  record  strongly  supports 
this  analysis  and  OSHA's  proposal  to 
reduce  the  x-ray  frequencies  from  semi- 
annual to  annual  for  certain  workers 
exposed  to  inorganic  arsenic  and  coke 
oven  emission.  OSHA  concludes  that 
this  final  action  will  not  reduce  the 
health  of  affected  workers  and 
accordingly  finahzes  the  changes 
proposed. 

Amendments  to  Part  1910  That 
Received  Varied  Comments 

O.  Explosives  and  blasting  agents 
(§1910.109) 

In  1978  OSHA  pubUshed  a  final  rule 
(43  FR  49726)  which  revoked  certain 
requirements  that  were  called  "nuisance 
standards"  because  they  did  not  deal 
directly  with  workplace  safety  and 
health  or  were  within  the  jurisdiction  of 
some  other  regulatory  agency.  Among 
the  requirements  revoked  were  the  three 
columns  of  Table  H-21  (American  Table 
of  Distances  for  Storage  of 
Explosives)(ATD)that  specified 
minimum  distances  between  explosive 
storage  magazines  and  inhabited 
buildings,  passenger  railways,  and 
public  highways  because  they  dealt 
with  public  and  property  protection  and 
not  employee  protection. 

Paragraph  (c)(l)(vi)  of  §1910.109  was 
inadvertently  overlooked  during  the 
1978  rulemaking  and  still  makes 
reference  to  the  three  columns  of  Table 
H-21  which  were  revoked.  Therefore, 
OSHA  proposed  to  delete  the  phrase  in 
paragraph  (c)(l)(vi)  which  made 
reference  to  these  three  revoked 
columns.  OSHA  also  proposed  to  delete 
the  word  "manufacture"  from  footnote 
number  5  of  Table  H-21  to  clarify  that 
the  Table  apphes  only  to  the  storage  of 
explosives  in  magazines. 

In  response  to  the  proposal,  the 
Institute  of  Makers  of  Explosives  (IME) 
objected  to  OSHA  making  changes  to 


Table  H-21,  which  is  a  revised  version 
of  the  American  Table  of  Distances 
(ATD)  that  is  published  by  the  IME.  The 
IME  (Ex.  4-10)  asserted  that  the  portion 
of  the  ATD  published  as  Table  H-21 
comes  from  an  outdated  version  of  the 
ATD;  1991  is  the  current  pubhcation 
date  for  the  ATD.  This  commenter  also 
stated  that  Table  H-21  only  provides  the 
distances  applicable  to  barricaded 
magazines,  and  that  OSHA  fails  to 
provide  the  unbarricaded  distances, 
which  are  significantly  greater,  and 
which  are  necessary  to  fully  protect  on- 
site  workers. 

In  expressing  its  concern,  the  IME  (Ex. 
4-10,  pg.2)  stated: 

The  ATD,  in  its  entirety,  provides  anyone 
storing  explosives  with  all  of  the  key 
pkarameters  for  maintaining  sufficient 
distances  between  magazines  and  buildings 
on-site,  as  well  as  between  on-site  magazines 
and  inhabited  buildings,  passenger  railways, 
and  public  highways.  IME  is  adamant  that  an 
understanding  of.  and  adherence  to,  all  of  the 
distances  is  necessary  to  maintain  the  safety 
of  every  explosives  manufactiiring  and 
storage  site.  IME  thus  requires  that  those  who 
use  the  copyright  protected  ATD  must 
publish  the  entire  ATD,  with  all  its  footnotes 
and  columns,  verbatim.  In  the  interest  of 
promoting  overall  safety,  the  IME  suggests 
that  OSHA  publish  the  entire  ATD. 

OSHA  is  appreciative  of  the  comment 
expressed  by  IME;  however,  after  a 
careful  evaluation  of  this  issue,  OSHA 
has  concluded  that  IME's  su^estion  to 
publish  the  entire  ATD  will  require 
additional  study.  In  addition,  the 
public,  and  specifically  the  user 
community  has  nut  had  notice  or  an 
opportunity  to  comment  on  this 
suggestion.  Therefore,  mure  extensive 
opportunity  is  needed  for  public 
comment  to  be  expressed  on  this  issue. 
Rather  than  holding  up  the  deregulatory 
changes  in  this  dociunent,  OSHA  will 
consider  this  suggestion  in  its  next 
proposal  on  technical  amendments  to 
the  OSHA  standards.  However  OSHA 
will  make  the  minor  corrections 
proposed  so  the  existing  language  will 
be  consistent  and  correct. 

P.  Medical  Services  and  First  Aid 
(§1910.151) 

Section  1910.151  states  the 
employer's  obhgation  to  have  medical 
services  available  to  provide  advice  on 
workplace  health  matters,  and  for  use  by 
employees  if  needed. 

Paragraph  (b),  in  particular,  requires 
the  availability  of  first  aid  services  for 
workplaces  that  do  not  have  medical 
providers  nearby.  This  paragraph  also 
requires  that  employers  have  on  hand 
first  aid  supplies  approved  by  the 
consulting  physician. 
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OSHA  proposed  amending 
§  1910.151(b)  so  that  the  approval  of 
first  aid  suppUes  by  the  consuhing 
physician  is  no  longer  required, 
although  the  standard  would  continue 
to  require  that  adequate  supplies  be 
available.  Commercial  first  aid  kits  that 
meet  the  needs  of  most  employers  and 
most  work  sites  are  readily  available.  If 
the  workplace  had  unusual  hazards  or 
posed  special  problems  that  would 
require  modifying  a  commercial  first  aid 
kit  or  developing  a  specialized  kit,  the 
Agency  expected  the  employer  to 
provide  those  special  items.  An 
employer  who  was  unsure  whether  a 
commercially  available  kit  was 
sufficient  could  seek  professional 
advice.  Such  advice,  however,  would 
not  have  been  required  by  OSHA  as  a 
matter  of  course. 

Two  commenters,  Occupational 
Health  Network  and  Gundersen  Clinic 
Ltd.  (Exs.  4-18,  4-23)  opposed  this 
amendment.  One  of  the  commenters 
(Ex.  4-23)  said: 

While  indeed  commercial  first  aid  kits  are 
readily  available  and  often  meet  the  needs  of 
many  employers  and  many  work  sites,  such 
first  aid  kits  have  been  available  for  many 
years.  We  find  that  employers  need  improved 
first  aid  attention  and  protocols  for  use  of 
specific  first  aid  supplies  that  are  in  tune 
with  the  types  of  problems  identified  on  their 
incident  reports  and  OSHA  200  logs. 

American  Pulpwood  Association, 
Inc.,  Southwestern  Bell  Telephone 
Company,  Bell  Atlantic,  and  Nynex  (Ex. 
4-5,  4-6,  4-19.  4-20,  respectively) 
urged  OSHA  to  adopt  the  proposed 
amendment.  For  example.  Southwestern 
Bell  Telephone  Comf>any  said: 

Southwestern  Bell  Telephone  Company 
provides  employees'  vehicles  and  work 
locations  with  the  most  up-to-date  and  well- 
stocked  first  aid  kits  available.  We 
continually  monitor  their  use  and  revise  the 
kits  accordingly. 

Nynex  stated: 

The  wide  variety  of  commercially  available 
first  aid  kits  have  proven  to  be  adequate  for 
occupational  settings. 

After  a  review  of  the  comments, 
OSHA  concludes  that  workers  will 
continue  to  be  well  protected  after  the 
change.  Employers  still  must  provide 
adequate  first  aid  supplies  for  their 
workplace  and  can  be  cited  if  they  fail 
to  do  so.  As  discussed  below,  there  are 
many  sources  of  information  on 
appropriate  supplies  such  as  that 
provided  by  the  American  National 
Standards  Institute  (ANSI)  and  the 
American  Society  For  Testing  and 
Materials  (ASTM).  The  employer  may 
also  consult  with  appropriate  medical 
professionals,  emergency  rooms,  and 
local  fire/rescue  departments  if  the 


employer  prefers.  If  there  are  unique 
hazards  in  the  employer's  workplace, 
the  requirement  for  providing  adequate 
first  aid  supplies  means  that  the 
employer  must  provide  adequate 
supphes  for  those  professionals  who 
would  determine  what  additional 
supplies  are  needed.  Accordingly, 
OSHA  is  adopting  the  proposed 
amendment  to  §  1910.151(b). 

Since  some  employers  may  find  it 
useful  to  refer  to  a  list  of  basic  first  aid 
supplies.  OSHA  is  providing  a  reference 
to  this  information  in  a  new  non- 
mandatory  Appendix  A  to  §  1910.151. 
The  Appendix  refers  to  ANSI  standard 
ANSI  Z308. 1-1978.  "Minimum 
Requirements  for  Industrial  Unit-type 
First-aid  Kits."  OSHA  is  aware  that 
ANSI  Z308.1  is  currently  under 
revision.  When  ANSI  issues  its  revision 
to  the  Z308.1  standard.  OSHA  may 
revise  Appendix  A  to  reference  the 
revised  ANSI  standard,  if  the  Agency 
determines  that  the  new  edition  is  as 
effective  as  the  earlier  edition.  In 
addition,  at  that  time  OSHA  will 
consider  adding  other  consensus 
standards  on  first  aid  kits  as  references 
in  the  Appendix. 

In  providing  references  to  applicable 
voluntary  consensus  standards,  OSHA 
is  complying  with  Section  12(d)(1)  of 
the  National  Technology  Transfer  Act  of 
1995  (P.L.  104-113)  which  states  that  all 
Federal  agencies  shall  use  applicable 
technical  standards  that  are  develop>ed 
by  voluntary  consensus  standards 
bodies  as  a  means  to  carry  out  their 
pohcy  objectives  or  activities. 

Q.  Telecommunications  (§  1910.268) 

Paragraph  (f)  of  existing  §  1910.268 
contains  requirements  for  rubber 
insulating  equipment  (gloves  and 
blankets)  used  at  telecommunications 
centers  and  field  installations.  In  the 
notice  of  proposed  rulemaking,  OSHA 
presented  several  reasons  why  it 
beUeved  that  §  1910.268(f)  was 
unnecessary.  First,  the  general  industry 
standard  found  at  29  CFR  1910.137, 
Electrical  Protective  Equipment, 
addresses  all  rubber  insulating 
equipment,  and  removing  §  1910.268(f) 
would  eliminate  this  duplication  of 
standards  and  the  associated 
compUance  problems.  Second, 
§  1910.137  provides  more 
comprehensive  employee  protection, 
since  it  covers  requirements  for 
manufacture  and  marking,  electrical 
proof  tests,  test  and  maximum  use 
voltages,  test  intervals,  workmanship, 
and  in-service  care  and  use.  Third, 
§1910.137  is  written  in  performance 
language  that  provides  employers  with 
flexibility  in  meeting  the  standard. 
Thus,  OSHA  believed  that  paragraph  (f) 


of  §  1910.268  could  be  removed  without 
diminishing  employee  safety  and 
health. 

OSHA  received  seven  comments  from 
the  telecommunications  industry 
objecting  to  the  proposed  removal  of 
this  paragraph  (Exs.  4-4,  4-6.  4-8,  4-9, 
4-14,  4-19.  4-20).  These  commenters 
argued  that  applying  §  1910.137  to  their 
rubber  gloves  would  increase  the 
frequency  with  which  the  gloves  had  to 
be  tested  from  every  9  months  under 
§  1910.268(f)  to  every  6  months  under 
§  1910.137.  The  commenters  stated  that 
this  would  increase  the  cost  of  testing 
rubber  gloves  without  a  commensurate 
increase  in  safety.  Mr.  James  M.  Degen 
of  NYNEX  (Ex.  4-20)  worded  the 
industry's  arguments  as  follows: 

NYNEX  does  not  agree,  however,  with 
OSHA's  proposal  to  revoke  the  requirements 
for  rubber  insulating  equipment  used  at 
telecommunications  centers  and  field 
insUllations  |29  CFR  1910.268(f)] .  .  . 
Specifically.  1910.268(f)  requires  the 
electrical  testing  of  rubber  insulating  gloves 
on  a  nine  month  interval,  while  1910.137 
requires  that  these  tests  be  conducted  on  a 
six  month  interval.  NYNEX  finds  that  the  test 
interval  in  1910.268(f)  is  adequate  for  the 
telecommunications  industry  and  should  be 
maintained  for  the  following  reasons: 

1.  In  contrast  to  the  electric  utility 
industry,  telecommunications  workers  do  not 
work  with  or  otherwise  handle  live  electric 
lines.  Rubber  insulating  gloves  are  used  as  a 
precautionary  measure  against  an 
unintentional  contact  with  energized 
conductors  or  equipment. 

2.  The  national  consensus  standard  that  is 
referenced  as  a  source  of  the  requirements  of 
1910.137.  ASTM  F496-93b.  Standard 
Specification  for  In-Service  Care  of  Insulating 
Gloves  and  Sleeves,  recognizes  this 
difference  between  the  electric  utility 
industry  and  telecommunications  in 
paragraph  7.3.  which  states: 

"Industries,  such  as  telecommunications, 
that  utilize  insulating  gloves  as  precautionary 
protection  against  unintentional  contact  with 
energized  conductors,  may  increase  the 
maximum  interval  between  issue  and  retest 
to  nine  months." 

3.  NYNEX  has  not  experienced  any  work- 
related  injuries  or  fatalities  as  a  result  of  the 
failure  of  rubber  insulating  gloves. 

4.  Finally,  shortening  the  retest  interval 
from  nine  months  to  six  months  would  result 
in  a  fifty  percent  increase  of  direct  costs  to 
NYNEX  amounting  to  $165,000  per  year,  as 
well  as  a  fifty  percent  increase  of  indirect 
costs  attributed  to  the  administrative  and  lost 
productive  time  associated  with  exchanging, 
testing  and  reissuing  of  insulating  gloves. 
These  increased  costs  to  NYNEX.  as  well  as 
the  rest  of  the  telecommunications  industry, 
will  not  result  in  any  demonstrable 
improvement  in  employee  safety. 

OSHA  agrees  with  this  commenter's 
rationale.  Paragraph  (f)(5)  of  §  1910.268 
reads  as  follows: 

(5)  The  employer  is  responsible  for  the 
periodic  retesting  of  all  insulating  gloves. 
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blankets,  and  other  rubber  insulating 
equipment.  This  retesting  shall  be  electrical, 
visual  and  mechanical.  The  following 
maximum  retesting  intervals  shall  apply: 


Gloves,  biankets, 
and  other  insu- 
lating equtpn>ent 

Natural  Mb- 
ber 

Synthetic 
rubber 

Months 

New  „.... 

Re-issued 

12 

9 

18 
15 

By  contrast.  Table  I-€  in  §  1910.137 
sets  intervals  for  testing  rubber 
insulating  equipment  that  differ  from 
the  intervals  for  such  equipment  in  the 
telecommunications.  Table  1-6  requires 
rubber  blankets  to  be  tested  before  first 
use  and  every  12  months  thereafter.  It 
requires  rubber  insulating  gloves  to  be 
tested  before  first  use  and  every  6 
months  thereafter.  No  distinction  is 
made  between  natural  and  synthetic 
rubber. 

As  noted  by  the  commenters, 
removing  §  1910.268(0  in  its  entirety 
would  eff^ectively  increase  the  amount 
of  testing  performed  by 
telecommunications  employers  on 
rubber  gloves. '  This  would 
consequently  increase  the  industry's 
testing  costs. 

Employees  performing 
telecommunications  work  wear  rubber 
insulating  gloves  to  protect  them  against 
accidental  contact  with  energized  parts. 
These  employees  use  specific  work 
practices  required  in  §  1910.268, 
including  maintaining  minimum 
approach  distances  &om  energized 
parts,  to  protect  them  against  electric 
shock  hazards.  The  gloves  provide 
secondary  protection  in  case  the  work 
practices  are  not  followed.  This 
contrasts  with  the  way  rubber  insulating 
gloves  are  used  for  other  types  of 
electrical  work,  such  as  electric  power 
transmission  and  distribution  work.  In 
this  type  of  work,  employees  wearing 
rubber  insulating  gloves  handle 
energized  conductors  directly,  and  the 
gloves  provide  the  primary  form  of 
protection  for  the  worker. 

All  the  commenters  on  this  issue 
maintained  that  they  bad  experienced 
no  injuries  as  a  result  of  the  failure  of 
rubber  insulating  gloves.  For  these 
reasons,  OSHA  has  decided  not  to 
remove  §  1910.268(f)(5). 


'  The  testing  intervals  for  synthetic  rubber 
insulating  blankets  would  also  be  shorter.  However, 
the  commenters  did  not  object  on  that  basis. 
Additionally,  the  national  consensus  standard  for 
this  equipment.  American  Society  for  Testing  and 
Materials  F479  Specification  for  In-Service  Care  of 
Insulating  Blankets,  which  formed  the  basis  for  the 
test  intervals  in  $  1910.137.  provides  a  maximum 
interval  of  12  months  t)etween  tests,  regardless  of 
whether  the  rubber  is  natural  or  synthetic 


OSHA  is  also  retaining  paragraph 
(f)(6)  of  Section  1910.268  because  of  its 
connection  with  paragraph  (f)(5).  This 
paragraph  requires  that  rubber  gloves 
and  blankets  be  marked  to  indicate 
compliance  with  the  test  schedule 
required  under  paragraph  (f)(5)  and  that 
rubber  gloves  be  destroyed  if  they  fail 
the  tests  or  if  they  are  otherwise  found 
to  be  defective. 

OSHA  continues  to  believe  that  the 
remaining  provisions  contained  in 
existing  §  1910.268(f)  unnecessarily 
duplicate  requirements  in  §  1910.137. 
None  of  the  interested  persons  who 
commented  on  §  1910.268(f)  presented 
reasons  why  any  paragraphs  other  than 
S  1910.268  (f)(5)  and  (f)(6)  should  be 
retained.  Therefore,  the  Agency  is 
revising  paragraph  (f)(1),  removing 
paragraphs  (f)(2)  through  (f)(4)  and  (f)(7) 
through  (f)(9)  and  redesignating 
paragraphs  (f)(5)  and  (f)(6)  as^f)(2)  and 
(f)(3)  of  S  1910.268.  Paragraph  (f)(1)  as 
revised  explains  that  1910.137  applies 
to  telecommunications  except  for  Table 
l-€. 

Amendments  to  Part  1926  That 
Received  No  Comments  or  Positive 
Comments  Only 

A.  Incorporation  by  reference 
(§1926.31) 

This  final  rule  amends  §  1926.31  to 
clarify  that  only  mandatory  provisions 
of  standards  incorporated  by  reference 
are  adopted  as  OSHA  standards. 

As  stated  in  the  proposal,  based  on  its 
ongoing  review  of  compliance  and 
enforcement  activities  and 
recommendations  from  its  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH),  OSHA  is  aware  that 
difficulties  have  arisen  regarding  certain 
provisions  of  part  1926  that  were 
adopted  imder  section  6(a)  of  the  Act. 
Many  of  the  standards  adopted  under 
Section  6(a)  were  American  National 
Standards  Institute  (ANSI)  or  National 
Fire  Protection  Association  (NFPA) 
consensus  standards  which  were 
incorporated  by  reference  and  contained 
advisory  provisions  (e.g.,  use  the  word 
"should"  rather  than  "shall"). 

In  the  past,  OSHA  maintained  that  all 
standards,  regardless  of  whether  the 
term  "should"  or  "shall"  is  used, 
created  mandatory  compliance 
responsibilities.  Employers  have 
consistently  challenged  this  position  on 
the  basis  that  Section  6(a)  of  the  Act 
only  gave  OSHA  the  authority  to  adopt 
ANSI  standards  verbatim.  In  ANSI 
standards,  using  the  term  "should" 
means  that  the  provision  is  only 
advisory.  Therefore,  employers 
maintained  that  ANSI  "should" 
standards  could  only  be  advisory  when 


adopted  or  incorporated  by  reference  by 
OSHA  under  Section  6(a). 

OSHA's  ability  to  enforce  "should" 
standards  has  been  denied  by  the 
Occupational  Safety  and  Health  Review 
Commission  and  by  most  of  the 
appellate  courts  in  which  contested 
cases  have  been  heard.  For  example,  in 
Marshall  v.  Pittsburgh-Des  Moines  Steel 
Company.  584  F.2d  638,  643-44  (1978). 
the  Third  Circuit  Court  of  Appeals 
determined  that  "should"  standards 
were  merely  advisory  because  the 
consensus  organization  had  reached 
"substantial  agreement"  that  these 
provisions  be  viewed  only  as 
recommendations,  and  not  as 
mandatory  standards. 

The  courts  have  also  ruled  that  failiue 
to  adopt  an  ANSI  provision  verbatim 
renders  the  resulting  OSHA  Section  6(a) 
provision  invalid  and  unenforceable 
(see  Usery  v.  Kennecott  Copper 
Corporation.  577  F.2d  1113,  1117  (10th 
Qr.  1977)]. 

Although  the  "should"  standards 
have  not  been  enforceable  in  and  of 
themselves,  OSHA  has  used  them  to 
help  demonstrate  the  existence  of 
"recognized  hazards"  under  the  general 
duty  clause  [Section  5(a)(1)]  of  the  Act. 
However,  the  Review  Commission  has 
ruled  that,  as  long  as  the  "should" 
provision  remains  in  effect  as  an  OSHA 
standard,  OSHA  may  not  issue  a  general 
duty  clause  citation  for  the  hazard  it 
addresses  (see  A.  Prokosch  &  Sons  Sheet 
Metal  and  Mid  Hudson  Automatic 
Sprinkler,  1980  CCH  OSH  1  24,840). 

In  order  to  address  these  issues,  the 
Agency  is  revising  §  1926.31(a)  to  clarify 
that  only  the  mandatory  requirements  of 
incorporated  consensus  standards  are 
adopted  as  OSHA  standards.  The 
removal  of  the  advisory  provisions  will 
also  simplify  and  streamline  the  existing 
Part  1926  standards. 

In  1984,  OSHA  conducted  a 
rulemaking  for  29  CFR  part  1910 
(General  Industry  Standards)  that  was 
similar  to  the  one  described  above  for 
the  construction  standards  in  part  1926. 
At  that  time,  paragraph  (a)(1)  of  §  1910.6 
was  revised  to  clarify  that  "only  the 
mandatory  provisions  *   *   *  of 
standards  incorporated  by  reference  are 
adopted  as  standards  under  the 
Occupational  Safety  and  Health  Act" 
(49  FR  5318). 

In  the  present  rule  making,  OSHA 
proposed  to  revise  paragraph  (a)  of 
§  1926.31  to  read  the  same  as  §  1910.6 
by  adding  a  sentence  to  existing 
§  1926.31(a)  to  read  as  follows:  "Only 
the  mandatory  provisions  (i.e., 
provisions  containing  the  word  "shall" 
or  other  mandatory  language)  of 
standards  incorporated  by  reference  are 
adopted  as  standards  under  the 
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Occupational  Safety  and  Health  Act" 
No  comments  were  received  on  the 
proposed  revision,  and  this  paragraph 
(§  1926.31(a)}  is  therefore  being  revised 
as  proposed. 

B.  Flammable  and  combustible  liquids 
(§1926.152) 

Paragraph  (a)(1)  of  §  1926.152  requires 
employers  to  use  a  safety  can,  which  is 
defined  as  a  container  with  a  capacity 
of  5  gallons  or  less  that  is  equipped  with 
a  spring-closing  lid  and  spout  cover,  a 
means  to  relieve  internal  pressure,  and 
a  flash  arresting  screen,  for  the  storage, 
use,  and  handUng  of  flammable  and 
combustible  liquids.  As  stated  in  the 
proposal,  while  approved  metal  safety 
cans  are  still  acceptable,  various 
nationally  recognized  testing 
laboratories  have  also  approved  the  use 
of  plastic  safety  cans  for  flammable 
liquids.  The  Agency  has  determined 
that  Department  of  Transportation 
(DOT)  approved  containers  of  5  gallon 
capacity  or  less  that  are  not  equipped 
with  a  spring  closing  lid,  spout  cover, 
and  flash-arresting  screen  are  also 
acceptable  for  the  storage,  use,  and 
handling  of  flammable  and  combustible 
liquids  because  they  sufficiently  reduce 
the  risk  from  fire,  spills  and  explosions. 

Furthermore,  the  Agency  has 
determined  that  it  is  sufficient  to  require 
the  use  of  the  origintil  container  only  for 
quantities  of  flammable  liquids  that  are 
one  gallon  or  less  because  that  will 
adequately  protect  against  the  risk  of 
fire  and  explosion.  Where  the  original 
container  is  available,  the  employer  may 
choose  to  use  it  instead  of  an  approved 
safety  can  for  quantities  of  one  gallon  or 
less.  If  the  original  container  is  not 
available,  an  approved  safety  can  must 
be  used. 

One  comment  was  received  on  the 
proposed  revision  to  §  1926.152(a)(1), 
(Ex.  4-2).  This  commenter  supported 
the  proposed  revision  as  written.  Based 
on  the  reasons  stated  above,  OSHA  is 
revising  §  1926.152(a)(1)  as  proposed. 

C.  Initiation  of  explosive  charges — 
Electric  blasting  (§  1926.906) 

OSHA  proposed  revising  paragraph 
(q)  of  §  1926.906  to  allow  the  use  of 
other  types  of  specifically  designed 
instruments,  in  addition  to  those 
equipped  with  silver  chloride  cells, 
when  testing  circuits  to  charged  holes. 

The  general  industry  standard, 
§  1910.109(e)(4)(vii),  Explosives  and 
Blasting  Agents,  states  that  "Blasters, 
when  testing  circuits  to  charged  holes, 
shall  use  only  blasting  galvanometers 
designed  for  this  purpose."  The 
standard  does  not  specifically  require 
using  silver  chloride  cells.  In  addition, 
the  Mine  Safety  and  Health 


Administration  (MSHA)  currently 
allows  for  the  use  of  a  blasting 
galvanometer  or  other  instruments  that 
are  specifically  designed  for  testing 
blasting  circuits  (30  CFR  CH.l 
S  56.6407).  The  revision  of  §  1926.906(q) 
will  correct  the  inconsistency  with  the 
above  mentioned  standards. 

One  comment  was  received  on  the 
proposed  revision  to  §  1926.906(q).  This 
commenter  (Ex.  4-10)  substantially 
supported  the  proposed  revision  to 
§  1926.906(q).  OSHA  is  therefore 
revising  §  1926.906(q)  as  proposed. 

Amendments  to  Part  1926  That 
Received  Varied  Comments 

D.  Medical  services  and  firet  aid 
(§1926.50) 

OSHA  proposed  revising  paragraphs 
(dMD  and  (d)(2)  of  §  1926.50  to 
eliminate  the  requirement  for  physician 
approval  of  firet  aid  supplies.  As  stated 
in  the  proposal,  since  firet  aid  kits  that 
are  commercially  available  will  meet  the 
needs  of  most  employera,  it  is 
unnecessary  for  most  employers  to  have 
a  physician  approve  the  contents  of  a 
first  aid  kit.  However,  if  the  workplace 
has  unusual  hazards  or  special 
situations  which  would  require 
modification  of  a  commercial  firet  aid 
kit,  or  the  development  of  a  specialized 
kit,  the  Agency  expects  that  the 
employer  will  provide  these  special 
items.  If  the  employer  is  unsure  whether 
a  commercially  available  kit  is 
sufficient,  professional  advice  should  be 
obtained.  Such  advice,  however,  would 
not  be  required  as  a  matter  of  course. 
The  Agency  believes  that  this  change 
will  allow  the  employer  more  flexibiUty 
in  meeting  the  first  aid  requirements 
without  affecting  employee  safety. 

No  comments  were  received  on  this 
proposed  revision;  however,  nine 
comments  were  received  addressing  the 
proposal  to  revise  the  identical 
provision  in  the  General  Industry 
standard  §  1910.151(b)  (Exs.  4-5,  4-6, 
4-18,  4-19,  4-20,  4-23,  4-26,  4-28  and 
4-30).  Those  comments  are  discussed  in 
the  General  Industry  section  above.  In 
addition,  as  stated  in  the  §  1910.151(b) 
discussion,  OSHA  is  providing  a 
reference  for  basic  first  aid  supplies  and 
their  use  in  a  new  non-mandatory 
Appendix  A  to  §  1910.151.  In  order  to 
be  consistent  with  the  General  Industry 
standards,  and  for  the  reasons  stated  in 
the  discussion  of  the  General  Industry 
standard,  this  final  rule  revises 
§  1926.50  in  the  same  manner  as 
§  1910.151  with  the  addition  of  a  non- 
mandatory  Appendix  A  to  §  1926.50. 

Appendix  A  for  §  1910.151  includes  a 
statement  that  employers  are  to  follow 
the  provisions  of  §  igi0.1030(d)(3)  of 


the  OSHA  standard  on  occupational 
exposiu^  to  blood  borne  pathogens  (56 
PR  64175).  As  that  standard  is  not 
applicable  to  employers  in  the 
construction  industry,  this  statement  is 
not  repeated  in  Appendix  A  to 
§  1926.50.  Additional  First  aid  supplies 
(other  than  those  referenced  in 
Appendix  A)  may  be  necessary  to 
address  specific  work  hazards  and 
prevalent  injuries. 

OSHA  is  revising  Paragraph  (f)  of 
§  1926.50  to  limit  the  requirement  for 
posting  the  telephone  numbers  of 
physicians,  hospitals  or  ambulances  to 
those  areas  where  the  91 1  emergency 
number  is  not  available.  OSHA  believes 
that  requiring  all  employera  to  post  the 
numbere  where  the  91 1  emergency 
number  is  available  could  lead  to 
confusion  and  might  slow  emergency 
response,  and  would  place  an 
unnecessary  burden  on  the  employers. 

rV.  Summary  of  the  Final  Economic 
Analysis  Introduction 

Based  on  the  record  of  this 
rulemaking,  this  final  rule  eUminates  a 
number  of  provisions  in  OSHA 
standards  that  are  duplicative, 
uimecessary,  or  potentially  in  conflict 
with  the  rules  of  other  Federal  agencies. 
All  of  the  changes  OSHA  is  makLig  are 
expected  to  benefit  the  regulated 
conununity  by  making  the  rules  clearer, 
simple  and  easier  to  underatand  and 
apply.  Quantifiable  economic  benefits 
can  be  estimated  only  for  four  of  these 
changes,  however.^  By  eliminating  these 
"problem  provisions"  from  its 
standards,  this  Standards  Improvement 
rule  will  lessen  the  burden  employera 
currently  experience,  and  will,  in  turn, 
generate  cost  savings.  No  commenten 
disputed  these  findings,  reported  by 
OSHA  in  the  Preliminary  Economic 
Analysis  that  accompanied  the 
proposed  rule.  The  following 
paragraphs  discuss  the  Final  Economic 
Analysis  in  detail. 

First  Aid  Kits 

The  final  rule  eUminates  the 
requirements  in  §  1910.151(b)  and 
§  1926.50(d)(1)  that  employers  must 
haVe  certain  first  aid  supplies  approved 
by  a  consulting  physician  before  they 
are  used.  This  requirement  applied  only 
in  cases  where  no  infirmary,  cUnic,  or 
hospital  was  in  close  proximity  to  the 
worksite  and  the  employer  intended  to 
treat  firet  aid  injuries  at  the  site. 


2  For  example,  the  Duke  Power  Company  (Ex.  4- 
2|  applauded  OSHA's  elimination  of  a  provision 
(S  1926.152)  on  storage  cans  for  flammable  and 
combustible  liquids  that  conflicts  with  a  DOT 
requirement  on  the  same  topic.  Unfortunately,  the 
Agency  does  not  have  sufTicient  data  to  estimate  the 
apparent  cost  savings  from  this  change. 
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Although  the  number  of  establishments 
meeting  these  criteria  is  not  known,  the 
Agency  beUeves  that  its  estimate  of  10 
percent  of  establishments  is  reasonable, 
and  no  commenter  disagreed  with  this 
estimate.  The  provisions  being 
eliminated  did  not  specify  how  the 
physician  was  to  provide  this 
consultation,  but  OSHA  assumed  that, 
at  most,  five  minutes  of  a  physician's 
time,  valued  at  $100/hr,'  would  be 
required  to  approve  the  contents  of  the 
first  aid  kit  at  these  establishments.  For 
purposes  of  this  analysis,  OSHA  also 
assimied  that  the  physician  provided 
five  minutes  of  his  or  her  time  at  an 
hourly  waee  rate.  i.e..  at  a  cost  of  $8.33. 

The  analysis  further  assumed  that  the 
physician  would  need  to  approve  the 
first  aid  suppUes  once  every  10  years, 
after  which  time  the  development  of 
new  kinds  of  medical  supplies  and  the 
possibility  of  new  hazards  at  the 
worksite  would  make  a  new 
consultation  necessary.  The  cost  of  five 
minutes  of  a  physician's  time 
annualized  over  10  years  is  $1.19  per 
year. 

The  Agency  estimates  that 
approximately  6.4  million  employers 
fall  imder  OSHA  jurisdiction  and  will 
be  aflected  by  this  change  [County 
Business  Patterns,  1993].  Of  these,  10% 
would  be  affected  by  the  change;  the 
•annualized  cost  for  employers  to 
comply  with  these  provisions  in  the 
past  was  approximately  $761,600  ((6.4 
milhon  X  10%)  x  $1.19).  By  eliminating 
the  requirement  for  a  physician's 
approval  of  an  establishment's  first  aid 
kit,  OSHA  will  eliminate  this  burden. 

Coke  Oven  Emissions 

The  final  rule  will  eliminate  the 
requirement  at  §  1910.1029(j)  for 
employers  to  conduct  semiannual 
sputum  cytology  tests  and  will  reduce 
the  frequency  at  which  they  must 
supply  chest  x-rays  from  twice  a  year  to 
once  a  year  for  workers  who  are  45  years 
of  age  or  older  or  who  have  five  or  more 
years  of  employment  in  areas  defined  by 
the  standard  as  regulated  areas. 
Regulated  areas  encompass  the  coke 
oven  battery,  including  topside  and  its 
machinery,  pushside  and  its  machinery, 
cokeside  and  its  machinery,  and  battery 
ends;  the  wharf;  the  screening  station; 
and  the  beehive  oven  and  its  machinery. 

The  Inflationary  Impact  Statement 
developed  by  OSHA  in  support  of  the 
Coke  Oven  standard  (§  1910.1029), 
[Inflationary  Impact  Statement:  Coke 
Oven  Emissions,  1976]  estimated  total 
employment  in  coke  ovens  at  29,600 


workers.  The  same  analysis  estimated 
that  75  percent  of  these  employees 
worked  in  regulated  areas.  The  1992 
Census  of  Manufacturers  (Industry 
Series)  indicated  total  employment  for 
SIC  33121  (Coke  Oven  and  Blast 
Furnace  Products)  at  8.600  and  total 
production  person-hours  at  15.7 
miUion.  A  separate  Census  Industry 
Series  count  specific  to  coke  ovens 
indicates  a  total  of  11.2  milUon 
production  person-hours,  which 
constitutes  approximately  71  percent  of 
SIC  3312's  productive  person-hours, 
suggesting  a  current  total  number  of 
6,135  coke  oven  workers. 

Assxuning  that  the  proportion  of  coke 
oven  employees  working  in  regulated 
areas  has  remained  constant, 
approximately  4,600  coke  oven 
employees  currently  work  in  regulated 
areas.  Approximately  30  percent  of  the 
workforce  in  1994  was  over  45  years  of 
age  [BLS  data  presented  in  Statistical 
Abstract  of  the  United  States,  1995,  p. 
402].  Turnover  rates  in  SIC  33,  which 
includes  coke  ovens,  are  estimated  at  5 
percent  annually  [National 
Occupational  Exposure  Survey: 
Analysis  of  Management  Interview 
Responses,  1988].  Thus,  approximately 
77  percent  of  the  cujrent  regulated  area 
workforce  will  have  been  exposed  to 
coke  oven  emissions  for  five  years  or 
more.^  Adjusting  this  percentage  to 
reflect  the  assimiption  that  30  percent  of 
employees  are  over  45  years  of  age 
yields  an  estimate  of  84  percent '  of  coke 
oven  employees  (3,864  workers) 
potentially  affected  by  the  revocation  or 
revision  of  these  requirements. 

Data  for  1994  obtained  from  the 
Physician  Payment  Review  Commission 
[E-mail  from  Christopher  Hogan,  PPRC, 
to  Tom  Modeler,  OSHA]  indicate  that 
the  average  x-ray  charge  nationally  is 
$54.40  and  the  average  lab  charge  for 
cytological  examination  of  bodily  fluids 
is  $51.90.  (OSHA  assumes  that  the 
additional  average  charge  of  $19.00  for 
sputimi  specimen  collection  is  included 
in  the  fee  for  the  medical  exam  required 
by  the  standard.)  Therefore  the  savings 
associated  with  the  elimination  of  one 
chest  x-ray  and  two  sputum  cytologies 
annually  is  $158.20  per  worker  ($54.40 
for  one  x-ray,  and  $103.80  for  two 
sputum  cytology  tests).  For  the  group  of 
3,864  employees,  the  annual  savings  is 
thus  $611,285. 

The  American  Iron  and  Steel  Institute 
(AISI)  [Ex.  4-22]  agreed  with  the 
Preliminary  Economic  Analysis's 


finding  that  this  change  would  save 
employers  money.  AISI's  analysis, 
which  assumed  higher  wage  rates  and  a 
larger  affected  population  than  OSHA's 
analysis,  estimated  a  cost  savings  of 
$925,000  per  year.  Thus,  the  Agency's 
cost  savings  estimate  for  this  regidatory 
action  may  be  understated. 

Inorganic  Arsenic 

As  in  the  case  of  the  coke  oven 
standard,  OSHA  is  eUminating  the 
requirement  for  sputum  cytology  and 
reducing  the  frequency  of  chest  x-ray 
exams  from  semi-annual  to  annual  for 
workers  exposed  above  the  inorganic 
arsenic  action  level  of  5ng/m^  (29  CFR 
1910.1018).  Paragraph  (n)  of  §  1910.1018 
formerly  required  employees  exposed 
above  the  action  level  for  30  days  per 
year  to  receive  these  medical 
surveillance  elements  semi-annually  if 
they  were  45  years  of  age  or  older  or  had 
had  more  than  10  years  of  exposure 
above  the  action  level. 

The  Federal  Register  notice  for  the 
inorganic  arsenic  rulemaking  [May  5, 
1978,  p.  19585)  indicated  that,  of 
660,000  workers  exposed  to  inorganic 
arsenic,  7,400  were  exposed  above  an  8- 
hour  TWA  4jig/m^,  i.e.,  close  to  or  above 
the  action  level.  Although  arsenic  uses 
and  related  exposures  have  shifted  over 
time,  the  level  of  inorganic  arsenic  use 
in  the  U.S.  appears  to  be  approximately 
the  same  as  it  was  at  the  time  of  the 
original  rulemaking.  *  Therefore,  for  the 
purposes  of  this  analysis,  the  Agency 
assumes  that  the  size  of  the  exposed 
population  is  unchanged. 

At  the  time  of  the  original  rulemaking, 
the  Inflationary  Impact  Statement 
[Inflationary  Impact  Statement: 
Inorganic  Arsenic,  1976]  estimated  that 
50%  of  employees  exposed  above  the 
action  level  would  neied  the  semi- 
annual x-ray  exams,  based  on  OSHA's 
analysis  of  age,  job  tenure  and  turnover. 
Using  the  same  assumptions,  the 
Agency  estimates  that  approximately 
3,700  workers  will  be  affected  by  the 
final  rule's  revision  to  this  provision. 
This  change  will  eliminate  the  need  for 
x-ray  and  sputum  cytology  testing 
valued  at  $158.20  (see  the  explanation 
above  for  coke  ovens  for  cost  details)  for 
3,700  employees,  for  an  annual  cost 
savings  of  $584,340. 

Pulp  and  Paper 

OSHA's  existing  pulp  and  paper 
standard,  §  1910.261,  contains 
paragraph  (b)(5),  "vessel  entering," 
which  states: 


'  Opportunity  cost  measured  as  the  market  price 
for  occupational  physical  exams,  i.e..  at  the  rate  of 
about  SlOO  an  hour. 


'  (1  -  0.05H  '  0.77  This  calculation  assumes  an 
equal  probability  of  turnover  in  each  year  thereafter. 

'  ((0.77)  X  (1-0.30))  +  (0.30)  -  0.84  All  other 
things  equal,  at  least  30  percent  of  those  with  S  or 
more  years  of  exposure  would  be  over  45. 


*  Based  on  the  estimated  level  of  raw  arsenic 
trioxide  consumed  in  the  U.S.  [Arsenic:  Industrial, 
Biomedical.  Environmental  Perspectives,  1983,  p.  7; 
Bureau  of  Mines.  Mineral  Commodity  Summary, 
1995). 
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Lifelines  and  safety  harness  shall  be  worn 
by  anyone  entering  closed  vessels,  tanks, 
chip  bins,  and  similar  equipment,  and  a 
person  shall  be  stationed  outside  in  a 
position  to  handle  the  line  and  to  summon 
assistance  in  the  case  of  emergency. 

Paragraph  (b)(5)  also  prescribes  other 
safety  precautions  for  similar  confined 
spaces  in  pulp  and  paper  mills. 

OSHA  is  eliminating  these  specific 
separate  requirements  for  confined 
space  entry  in  pulp  and  paper  mills  and 
instead  is  cross-referencing  §  1910.146. 
OSHA's  generic  permit-required 
confined  space  standard.  In  other 
words,  employers  in  the  pulp  and  paper 
industry  will  no  longer  have  to  comply 
with  § ''  910.261(b)(5)  but  will  instead  be 
required  to  comply  with  §  1910.146. 
§  1910.146  requires  employers  to  assess 
the  hazards  associated  with  their 
confined  spaces  and  take  appropriate 
safety  precautions  to  deal  with  those 
hazards.  Although  §  1910.146  may 
require  employers  under  certain 
circumstances  to  complete  additional 
checklists,  conduct  training,  and  plan 
for  rescue,  depending  on  the  hazard(s) 
present,  pulp  and  paper  mill  employers 
will  in  some  cases  no  longer  need  to 
require  employees  to  wear  UfeUnes  or 
provide  for  outside  "attendants",^  as 
was  required  by  §  1910.261. 

The  costs  of  complying  with 
§  1910.146  in  the  pulp  and  paper 
.  industry  were  included  in  OSHA's 
supporting  Regulatory  Impact  Analysis 
[Final  Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis  of  the 
Final  Permit-Required  Confined  Spaces 
Standard.  December  1992).  They  were 
estimated  to  be  approximately  $4 
million.  No  economic  or  technological 
feasibility  problems  were  identified. 

By  deleting  the  more  rigid  confined 
space  requirements  of  the  pulp  and 
paper  industry -specific  standard  and 
requiring  employers  to  comply  with  the 
more  performance-oriented  requirement 
for  attendants  and  lifelines  of  the 
permit-required  confined  spaces 
standard.  OSHA  is  simultaneously 
relieving  a  burden  and  enhancing  safety. 
Based  on  the  vmderlying  analysis  used 
by  OSHA  in  producing  the  RIA  for 
§  1910.146.  a  comparison  of  the  costs 
associated  with  the  requirement  that  an 
attendant  be  present  (§  1910.261  (b)(5)) 
with  the  more  flexible  requirements  in 
§  1910.146  indicates  a  savings  to 


^For  example,  §  1910.146(c)(S)  states  that,  if  an 
employer  can  certify  that  ventilation  alone  can 
reliably  control  atmospheric  hazards  in  a  space,  and 
that  is  the  only  hazard  p>osed  by  the  space,  the 
employer  is  exempt  from  many  requirements  of  the 
standard,  including  the  need  for  an  outside 
attendant.  Similarly,  in  §  1910.146(k)(3),  employers 
are  expressly  exempt  from  using  a  lifeline  if  such 
usage  is  either  valueless  or  counterproductive  from 
a  safety  standpoint. 


employers  of  approximately  450,000 
person-hotirs  annually.  Given  the 
hourly  compensation  rate  of  $17  used  in 
the  RIA,  this  represents  an  annual 
savings  of  $7.7  million. 

In  simunary.  by  revoking  or  revising 
these  foiu  unnecessary  or  duplicative 
requirements,  the  Agency  is  reducing 
annual  employer  burdens  related  to  first 
aid  kits  by  $761,000.  to  medical 
siu^eillance  for  coke  oven  emission 
workers  by  $611,285  and  inorganic 
arsenic  workers  $584,340.  and  to 
confined  space  entry  in  pulp  and  paper 
mills  by  $7.7  milUon.  for  a  total 
aimuaUzed  employer  savings  of 
$9,656,625. 

Technological  Feasibility 

OSHA  could  not  identify  any 
provision  of  the  final  rule  that  raised 
technological  feasibility  problems  for 
employers.  OSHA  therefore  concludes 
that  technological  feasibility  is  not  an 
issue  for  the  changes  made  to  these 
standards  in  this  regulatory  action. 

V.  Regulatory  Flexibility  Certification 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.),  as  amended, 
requires  that  the  Agency  examine  its 
regulatory  actions  to  determine  if  they 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  stated  at  the  time  of  the  proposal, 
and  confirmed  by  this  final  economic 
analysis  and  comments  to  the  record, 
these  modifications  to  existing 
regulations  are  expected  to  reduce  the 
regulatory  burden  on  all  affected 
employers,  large  and  small.  No 
commenters  disputed  this  conclusion. 
For  that  reason,  the  Agency  hereby 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  ntmiber  of  small  entities. 

VI.  Environmental  Assessment 

The  final  rule  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  PoUcy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.), 

the  regulations  of  the  Council  of   

Environmental  Quality  (CECy  (40  CFR 
part  1500),  and  OOL  NEPA  procedures 
(29  CFR  part  11).  As  a  result  of  this 
review.  OSHA  has  concluded  that  the 
rule  will  have  no  significant 
environmental  impact. 

Vn.  International  Trade 

This  revision  and  revocation  of  OSHA 
standards  is  not  likely  to  have  a 
significant  effect  on  international  trade, 
since  the  changes  involve  the  revocation 
of  obsolete  provisions,  consofidation  of 
repetitious  provisions,  and  clarification 
of  confusing  language. 


Vin.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
final  "Standards  Improvement  For 
General  Industry  and  Construction 
Standards"  standard.  OMB  has 
approved  the  collections  of  information 
contained  in  the  Inorganic  Arsenic 
standard  and  has  assigned  the  OMB 
Control  Number  of  1218-0104  to  these 
collections.  OMB  has  also  approved  the 
collections  of  information  contained  in 
the  Coke  Oven  Emissions  standard  and 
has  assigned  the  OMB  Control  Number 
of  1218-0128  to  them.  Both  approvals 
expire  on  3/31/2000.  Under  5  CFR 
1320.5(b),  an  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless:  (1)  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number;  and  (2)  the  agency  informs  the 
pctential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
number. 

IX.  Federalism 

This  revision  and  revocation  of  OSHA 
standards  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  41685.  October  30,  1987). 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
poUcy  options,  consult  with  States  prior 
to  taking  any  actions  which  would 
restrict  State  policy  actions,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scopw. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  expresses 
Congress'  intent  to  preempt  State  laws 
relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act.  a  State  can  avoid  preemption 
in  issues  covered  by  Federal  standards 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
Plan  States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

TTie  revision  and  revocation  of 
standards  is  meant  to  reduce  the  volume 
and  complexity  of  OSHA  standards,  and 
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to  improve  compliance  by  employers, 
without  diminishing  worker  safety  and 
health.  Those  States  which  have  elected 
to  participate  under  Section  18  of  the 
OSH  Act  are  not  preempted  by  the 
revocation  and  revision  of  these 
standards  and  will  be  able  to  address 
any  special  conditions  within  the 
framework  of  the  Federal  Act  while 
ensuring  that  the  State  standards  are  at 
least  as  effective  as  the  Federal 
standard. 

X.  State  Plan  Standards 

The  States  with  their  own  approved 
occupational  safety  and  health  plans 
must  have  at  least  as  effective  standards 
in  place  within  6  months  of  the 
publication  date  of  the  final  standard. 
These  States  are:  Alaska,  Arizona, 
Cahfomia,  Connecticut  (for  State  and 
local  government  employees  only), 
Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota, 
Nevada,  New  Mexico,  New  York  (for 
State  and4ocal  government  employees 
only).  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington,  and  Wyoming. 

XI.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

List  of  Subfects 

29  CFR  Part  1910 

Business  and  industry,  Coke  oven 
emission.  Explosives,  Fire  prevention. 
Hazardous  substances.  Inorganic 
arsenic,  Occupatioal  safety  and  health. 

29  CFR  Part  1926 

Construction  industry.  Electric  power. 
First-aid,  Fire  prevention 

Signed  at  Washington.  D.C  this  11th  day 
of  June  1998. 
Charles  N.  Jei&ess, 
Assistant  Secretary  of  Labor. 

Accordingly,  pursuant  to  sections  4, 
6.  6(b)  (7)  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655,  657),  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  333)  and 
Secretary  of  Labor's  Order  No.  6-96  (62 
FR  111),  29  CFR  Parts  1910  and  1926  are 
amended  as  set  forth  below. 

PART  1910— [AMENDED] 

Subpart  H — Hazardous  Materials 

1.  The  authority  citation  for  subpart  H 
is  revised  to  read  as  follows: 


Authority:  Sections  4.  6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  653,  655. 657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736).  or  6-96  (62  FR 
111),  as  applicable,  and  29  C7R  part  1911. 

la.  Remove  the  phrase,  "from 
inhabited  buildings,  passenger  railways, 
and  public  highways  and"  from 
paragraph  (c)(l)(vi)  of  §  1910.109. 

2.  Remove  the  words,  "manufacture 
and"  from  the  first  sentence  in  footnote 
niunber  5.  of  Table  H-21,  of  §  1910.109. 

3.  Revise  f>aragraphs  (d)(l)(iv)  and 
(e)(2](i)  of  §  1910.109  to  read  as  follows: 


Explosives  and  blasting 


§1910.109 
agents. 

•         •         •         *         • 

(d)  •  •  • 

(I)*'* 

(iv)  Blasting  caps  or  electric  blasting 
caps  shall  not  be  transported  over  the 
highways  on  the  same  vehicles  with 
other  explosives,  unless  packaged, 
segregated,  and  transported  in 
accordance  with  the  Department  of 
Transportation's  Hazardous  Materials 
Regulations  (49  CFR  parts  177-180). 

(e)  *   •   * 
(2)  •  •  • 

(i)  Empty  containers  and  paper  and 
fiber  packing  materials  which  have 
previously  contained  explosive 
materials  shall  be  disposed  of  in  a  safe 
manner,  or  reused  in  accordance  with 
the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  parts  177-180). 

§19iai10    [Amended] 

1.  Remove  paragraphs  (b)(15)(vi) 
through  (h)(15)(viii)  of  §  1910.110,  and 
redesignate  paragraph  (b)(15)(ix)  as 
(b)(15)(vi). 

2.  Remove  paragraphs  (c)(2)(ii) 
through  (c)(2)(iv)  of  §  1910.110  and 
redesignate  paragraph  (c)(2)(i)  as  (c)(2). 

3.  Remove  and  reserve  paragraph 
(e)(10)  of  §1910.110. 

4.  Remove  and  reserve  paragraph  (g) 
of  §1910.110. 

§19iai11    [Amended] 

5.  Remove  and  reserve  paragraphs 
(f)(7)  and  (f)(8)  of  §  1910.111. 

Subpart  J — General  Environmental 
Controls 

1.  The  authority  citation  for  subpart  J 
is  revised  to  cead  as  follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736).  or  6-96  (62  FR 
111),  as  applicable,  29  CFR  Part  1911. 


§19iai41    [Amended] 

2.  Remove  paragraph  (a)(2)(i)  of 
§  1910.141  and  all  paragraph 
designations  for  the  definitions  within 
paragraph  (a)(2)  of  §  1910.141. 

S19iai42    [Amemtod] 

3.  Remove  paragraph  (a)(4)  of 
§1910.142. 

Subpart  K— Medical  and  First  Aid 

1.  The  authority  citation  for  subpart  K 
is  revised  to  read  as  follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  653,  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059).  9-83  (48  FR  35736),  or  6-96  (62  FR 
111),  as  applicable,  29  CFR  part  1911. 

2.  Revise  the  final  sentence  in 
paragraph  (b)  of  §  1910.151  to  read  as 
follows: 

S  19iai51    Medical  services  and  first  aid. 

*  •         •         •         * 

(b)  *  *  •  Adequate  first  aid  supplies 
shall  be  readily  available. 

•  •        •        •        • 

3.  In  §  1910.151,  add  Appendix  A  to 
read  as  follows: 

Appendix  A  to  §  1910.151— First  aid 
kits  (Non-Mandatory) 

First  aid  supplies  are  required  to  be  readily 
available  under  paragraph  S  1910.151(b).  An 
example  of  the  minimal  contents  of  a  generic 
firsX.  aid  kit  is  described  in  American 
National  Standard  (ANSI)  Z308. 1-1978 
"Minimum  Requirements  for  Industrial  Unit- 
Type  First-aid  Kits."  The  contents  of  the  kit 
listed  in  the  ANSI  standard  should  be 
adequate  for  small  worksites.  When  larger 
operations  or  multiple  operations  are  being 
conducted  at  the  same  location,  employers 
should  determine  the  need  for  additional  fu^t 
aid  kits  at  the  worksite,  additional  types  of 
first  aid  equipment  and  supplies  and 
additional  quantities  and  types  of  supplies 
and  equipment  in  the  first  aid  kits. 

In  a  similar  fashion,  employers  who  have 
unique  or  changing  first-aid  needs  in  their 
workplace  may  need  to  enhance  their  first- 
aid  kits.  The  employer  can  use  the  OSHA  200 
log,  OSHA  101  "s  or  other  reports  to  identify 
these  unique  problems.  Consultation  from 
the  local  fire/rescue  department,  appropriate 
medical  professional,  or  local  emergency 
room  may  be  helpful  to  employers  in  these 
circumstances.  By  assessing  the  sp>ecific 
needs  of  their  workplace,  employers  can 
ensure  that  reasonably  anticipated  supplies 
are  available.  Employers  should  assess  the 
specific  needs  of  their  worksite  p>eriodically 
and  augment  the  first  aid  kit  appropriately. 

If  it  is  reasonably  anticipated  that 
employees  will  be  exposed  to  blood  or  other 
potentially  infectious  materials  while  using 
first  aid  supplies,  employers  are  required  to 
provide  appropriate  personal  protective 
equipment  (PPE)  in  compliance  with  the 
provisions  of  the  Occupational  Exposure  to 
Blood  borne  Pathogens  standard. 
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§  1910.1030(d)(3)  (56  FR  64175).  This 
standard  lists  appropriate  PPE  for  this  type 
of  exposure,  such  as  gloves,  gowns,  face 
shields,  masks,  and  eye  protection. 

Subpart  L— Fire  Protection 

1.  The  authority  citation  for  subpart  L 
is  revised  to  read  as  follows: 

Authority:  Sections  4,  6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059),  »-83  (48  FR  35736),  or  6-96  (62  FR 
111)  as  applicable;  29  CFR  part  1911. 

§1910.156    [Amended] 

2.  Remove  paragraph  (f)(2)(iii)  of 
§1910.156. 

Subpart  N — Materials  Handling  and 
Storage 

1.  The  authority  citation  for  subpart  N 
is  revised  to  read  as  follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655,  657);  Secretary  of  labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-«3  (48  FR  35736),  or  6-96  (62  FR 
111),  as  applicable;  and  29  CFR  part  1911. 

§1910.183    [Amended] 

2.  Remove  and  reserve  paragraph  (a) 
of  §1910.183. 

Subpart  R — Special  Industries 

1.  The  authority  citation  for  subpart  R 
is  revised  to  read  as  follows: 

Authority:  Sections  4.  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-63  (48  FR  35736),  or  6-96  (62  FR 
111),  as  applicable;  and  29  CFR  part  1911. 

§1910.261    [An>ended] 

2.  Remove  the  following  paragraphs 
in  §  1910.261:  (a)(3)  (ii),  (iv)  through 
(vi).  (ix),  (xi)  through  (xiii),  (xv),  (xvii) 
through  (xix),  (xx),  (xxii),  (xxiv)  through 
(xxvii). 

3.  The  following  paragraphs  in 

§  1910.261  are  redesignated  as  follows: 

a.  paragraph  (a)(3)(iii)  as  paragraph 

(a)(3)(ii). 

b.  paragraph  (a)(3)(vii)  as  paragraph 
(a)(3)(iii), 

c.  paragraph  (a){3){viii)  as  paragraph 
(a)(3)(iv). 

d.  paragraph  (a)(3)(x)  as  paragraph 
(a)(3)(v). 

e.  paragraph  (a)(3)(xiv)  as  paragraph 
(a)(3)(vi), 

f.  paragraph  (a)(3)(xvi)  as  paragraph 
(a)(3)(vii), 

g.  paragraph  (a)(3)(xxi)  as  paragraph 
(a)(3)(viii), 

h.  paragraph  (a)(3)(xxiii)  as  paragraph 
(a)(3)(ix). 

4.  Remove  paragraphs  (b)(1)  through 
(b)(3),  (b)(5),  and  (b)(6)  of  §  1910.261. 


5.  Redesignate  paragraph  (b)(4)  as 
paragraph  (b)(1)  and  paragraph  (b)(7)  as 
paragraph  (b)(2)  of  §  1910.261. 

6.  Remove  the  following  paragraphs 
in  §1910.261:  (c)  (2)(vi).  (2)(vii).  (6)(ii). 
and  (7)(ii). 

7.  Remove  and  reserve  the  following 
paragraphs  of  §  1910.261:  (c)  (3)(i),  (8)(i), 
and  (11). 

8.  The  following  paragraphs  in 

§  1910.261  are  redesignated  as  follows: 

a.  paragraph  (c)(2)(viii)  as  paragraph 
(c)(2)(vi), 

b.  paragraph  (c)(6)(i)  as  paragraph 
(c)(6). 

c.  paragraph  (c)(7)(i)  as  paragraph 
(c)(7). 

d.  paragraph  (d)(l)(i)  as  paragraph 
(d)(1). 

9.  Remove  paragraph  (d)(l)(ii)  of 
§1910.261. 

10.  Remove  and  reserve  paragraphs 
(e)(3).  (e)(7),  and  (e)(9)  of  §  1910.261. 

11.  Remove  paragraphs  (g)(l)(iv)  and 
(g)(2)(i)  of  §1910.261. 

12.  Remove  paragraphs  (g)(15)(iv)  and 
(g)(15)(vi)  of  §1910.261. 

13.  The  following  paragraphs  in 

§  1910.261  are  redesignated  as  follows: 

a.  paragraph  (g)(l)(v)  as  paragraph 
(g)(l)(iv). 

b.  paragraph  (g)(2)(ii)  as  paragraph 
(g)(2)(i). 

c.  paragraph  (g)(2)(iii)  as  paragraph 
(g)(2)(ii). 

d.  paragraph  (g)(15)(v)  as  paragraph 
(g)(15)(iv). 

14.  Remove  paragraph  (h)(2)(iii)  of 

§  1910.261.  and  redesignate  (h)(2)(iv)  as 
(h)(2)(iii). 

15.  Remove  paragraphs  (j)(l)(iv), 
(i)(4)(ii).  (j)(5)(iv)  and  (j)(6)(ii)  of 
§1910.261. 

16.  Remove  and  reserve  paragraph 
(j)(3)  of  §1910.261. 

17.  The  following  paragraphs  in 

§  1910.261  are  redesignated  as  follows: 

a.  paragraph  (j)(4)(iii)  through 
paragraph  (i)(4)(vi)  as  paragraph  (j)(4)(U) 
through  paragraph  (j)(4)(v). 

b.  paragrapn  (j)(6)(iii)  as  paragraph 
(j)(6)(ii). 

18.  Remove  paragraph  (k)(2)(i)  of 

§  1910.261,  and  redesignate  paragraphs 
(k)(2)(ii)  through  (k)(2)(vi)  as  paragraphs 
(k)(2)(i)  through  (k)(2)(v),  respectively. 

19.  Remove  and  reserve  paragraphs 
(k)(4)  and  (k)(16)  of  §  1910.261. 

20.  Remove  and  reserve  paragraphs 
(m)(2)  and  (m)(4)  of  §  1910.261. 

21.  Remove  paragraphs  (m)(5)(i)  and 
(m)(5)(ii)  of  §1910.261. 

22.  Redesignate  paragraph  (m)(5)(iii) 
of  §  1910.261  as  paragraph  (m)(5),  and 
add  a  heading  to  paragraph  (m)(5)  to 
read  "Unloading  Cars." 

§1910.262    [Amended] 

23.  Remove  and  reserve  paragraphs 
(c)(3)  and  (c)(4)  of  §  1910.262. 


24.  Remove  and  reserve  paragraph 
(gg)  of  §1910.262. 

25.  Remove  paragraphs  (11)(1),  (qq), 
and  (rr)  of  §  1910.262. 

26.  Redesignate  paragraph  (11)(2)  of 
§  1910.262  as  paragraph  (11). 

§1910.265    [Amended] 

27.  Remove  paragraph  (a)(2)  of 
§1910.265. 

28.  Redesignate  paragraph  (a)(1)  of 
§  1910.265  as  paragraph  (a). 

29.  Remove  and  reserve  {>aragraphs 
(c)(3)(i).  (c)(10).  (c)(14),  and  (c)(16)  of 
§1910.265. 

30.  Remove  and  reserve  paragraph 
(c)(17)  of  §1910.265. 

31-32.  Remove  and  reserve  paragraph 
(c)(22)  of  §1910.265. 

33.  Remove  paragraph  (c)(24)(iv)(o)  of 
§  1910.265  and  redesignate  paragraph 
{c)(24)(iv)(b)  as  paragraph  (c)(24)(iv). 

34.  Remove  paragraph  (c)(24)(iv)(c)  of 
§1910.265. 

35.  Remove  and  reserve  paragraphs 
(c)(26)(i).  (c)(30)(vi),  (c)(30)(x),  and 
(e)(3)(ii)(c/)  of  §1910.265. 

36.  Remove  paragraphs  (f)(9),  (g),  (h), 
and  (i)  of  §1910.265. 

§  1910.267    [Removed  and  Reserved] 

37.  Remove  and  reserve  §  1910.267. 

§1910.268    [Amended] 

38.  Revise  paragraph  (f)(1),  remove 
paragraphs  (f)(2)  through  (f)(4)  and  (f)(7) 
through  (0(9)  and  redesignate 
paragraphs  (f)(5)  and  (f)(6)  as  (f)(2)  and 
(f)(3)  as  follows: 

§1910.268    Telecommunications. 

***** 

(f)  Rubber  insulating  equipment.  (1) 
Rubber  insulating  equipment  designed 
for  the  voltage  levels  to  be  encountered 
shall  be  provided  and  the  employer 
shall  ensure  that  they  are  used  by 
employees  as  required  by  this  section. 
The  requirements  of  §  1910.137. 
Electrical  Protective  Equipment,  shall  be 
followed  except  for  Table  1-6. 


Subpart  Z— Toxic  and  Hazardous 
Substances 

1.  The  authority  citation  for  subpart  Z 
is  revised  to  read  as  follows: 

Authority:  Sections  4.  6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  or  6-96  (62  FR 
111),  as  applicable:  and  29  CFR  part  1911. 

All  of  subpart  Z  issued  under  sec.  6(b)  of 
the  Occupational  Safety  and  Health  Act. 
except  those  substances  that  have  exposure 
limits  listed  in  Tables  Z-1,  Z-2.  and  Z-3  of 
29  CF"R  1910.1000.  The  latter  were  issued 
under  sec.  6(a)  (29  U.S.C  655(a)). 
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Section  1910.1000,  Tables  Z-1.  Z-2  and  Z- 
3  also  issued  under  5  U.S.C.  553,  Section 
1910.1000  Tables  Z-1,  Z-2,  and  Z-3  not 
issued  under  29  CFR  part  1911  except  for  the 
arsenic  (organic  compounds),  benzene,  and 
cotton  dust  listings. 

Section  1910.1001  also  issued  under 
section  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  333)  and  5 
U.S.C.  553. 

Section  1910.1002  not  issued  under  29 
U.S.C  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C  553. 

Sections  1910.1018. 1910.1029  and 
1910.1200  are  also  issued  under  29  U.S.C 
653. 

§1910.1017    [Amended] 

2.  In  §  1910.1017,  remove  paragraph 
(g)(5). 

3.  Redesignate  paragraphs  (g)(6]  and 
(g)(7)  of  §  1910.1017  as  paragraphs  (g)(5) 
and  (g)(6),  respectively. 

4.  In  §  1910.1018,  remove  paragraph 
(n)(2)(ii)(C);  redesignate  paragraph 
(n)(2)(ii)(D)  as  (n)(2)(ii)(C);  add  the  word 
"and"  after  paragraph  (n)(2)(ii)(B);  and 
revise  the  reference  in  paragraph 
(n)(3)(i)  that  reads  "(n)(2)(ii)(A)  (B)  and 
(D)"  to  read  "(n)(2)(ii)";  and  revise 
paragraph  (n)(3)(ii)  to  read  as  follows: 

§1910.1018    Inorganic  arsenic. 

*        •        •         >         • 

(n)  •  *  •  • 
(3)  *  *  •  • 

(ii)  The  employer  shall  provide  the 
examinations  specified  in  paragraphs 
(n)(2)(i)  and  (n)(2)(ii)(B)  and  (C)  of  this 
section  at  least  semiannually,  and  the  x- 
ray  requirement  specified  in  paragraph 
(n)(2)(ii)(A)  of  this  section  at  least 
annually,  for  other  covered  employees. 


§1910.1018    [Amended] 

5.  In  §  1910.1018,  remove  paragraphs 
(q)(2)(iii)(F).  (q)(2)(iii)(G),  and 
(q)(2)(iii)(H);  and  insert  the  word  "and" 
after  paragraph  (q)(2)(iii)(D). 

6.  In  Appendix  A  to  §  1910.1018, 
revise  paragraph  VI  to  read  as  follows: 

Appendix  A  to  §  1910.1018 — Inorganic 
Arsenic  Substance  Information  Sheet 


VI.  MEDICAL  EXAMINATIONS 

If  your  exposure  to  arsenic  is  over  the 
Action  Level  (5  mg/na3) — (including  all 
persons  working  in  regulated  areas)  at  least 
30  days  per  year,  or  you  have  been  exposed 
to  arsenic  for  more  than  10  years  over  the 
Action  Level,  your  employer  is  required  to 
provide  you  with  a  medical  examination.  The 
examination  shall  be  every  6  months  for 
employees  over  45  years  old  or  with  more 
than  10  years  exposure  over  the  Action  Level 
and  annually  for  other  covered  employees. 
The  mediccil  examination  must  include  a 
medical  history;  a  chest  x-ray;  skin 
examination  and  a  nasal  examination.  The 


examining  physician  will  provide  a  written 
opinion  to  your  employer  containing  the 
results  of  the  medical  exams.  You  should 
also  receive  a  copy  of  this  opinion.  The 
physician  must  not  tell  your  employer  any 
conditions  he  detects  unrelated  to 
occupational  exptosure  to  arsenic  but  must 
tell  you  those  conditions. 

Appendix  C — [Amended] 


7.  hi  Appendix  C  to  §  1910.1018. 
Section  I,  General,  remove  paragraph  (4) 
which  reads  "(4)  A  Sputimi  Cytology 
examination;"  redesignate  paragraph  (5) 
as  paragraph  (4);  and  insert  the  word 
"and"  after  paragraph  (3). 

8.  In  Appendix  C  to  §  1910.1018. 
remove  the  entire  section  entitled  "III. 
Sputum  Cytology". 

9.  In  §  1910.1029,  remove  paragraph 
(j)(2)(vii)  and  redesignate  paragraph 
(j)(2)(vui)  as  paragraph  (j)(2)(vii)  and 
insert  the  word  "and"  after  paragraph 
(j)(2)(vi). 

10.  In  paragraph  (j)(3)(ii)  of 

§  1910.1029,  the  reference  "(j)(2)(i}- 
(viii)"  is  revised  to  read  "(j)(2)(i)  and  (j) 
(2)(iii)  through  (vii)." 

11.  In  paragraph  (j)(3)(iii)  of 

§  1910.1029,  the  reference  "(j)(2)(i)- 
(viii)"  is  revised  to  read  "(j)(2)(i)  and 
(j)(2)(iii)  through  (vii)." 

12.  In  §  1910.1029,  redesignate 
paragraph  (j)(3)(iv)  as  paragraph  (j)(3)(v), 
and  add  a  new  paragraph  (j)(3)(iv)  to 
read  as  follows: 

§1910.1029    Coke  oven  emissions. 


(j)  *  *  • 

(3)  •  •  • 

(iv)  The  employer  shall  provide  the  x- 
ray  specified  in  paragraph  (j)(2){ii)  of 
this  section  at  least  annually  for 
employees  covered  under  paragraph 
(j)(3)  of  this  section. 

13.  In  Appendix  A  to  §  1910.1029, 
paragraph  VI  is  revised  to  read  as 
follows: 

Appendix  A  to  §  1910.1029— Coke  Oven 
Emissions  Substance  Information  Sheet 


VI.  MEDICAL  EXAMINATIONS 

If  you  work  in  a  regulated  area  at  least  30 
days  per  year,  your  employer  is  required  to 
provide  you  with  a  medical  examination 
every  year.  The  medical  examination  must 
include  a  medical  history,  a  chest  x-ray, 
pulmonary  function  test,  weight  comparison, 
skin  examinatlan,  a  urinalysis,  and  a  urine 
cytology  exam  for  early  detection  of  urinary 
cancer.  The  urine  cytology  exam  is  only 
included  in  the  initial  exam  until  you  are 
either  45  years  or  older,  or  have  5  or  more 
years  employment  in  the  regulated  areas 
when  the  medical  exams  including  this  test, 
but  excepting  the  x-ray  exam,  are  to  be  given 
every  six  months;  under  these  conditions, 
you  are  to  be  given  an  x-ray  exam  at  least 


once  a  year.  The  examining  physician  will 
provide  a  written  opinion  to  your  employer 
containing  the  results  of  the  medical  exams. 
You  should  also  receive  a  copy  of  this 
opinion. 

14.  In  Appendix  B  to  §  1910.1029. 
Section  II,  paragraph  A  is  revised  to 
read  as  follows: 

Appendix  B  to  §1910.1029— Industrial 
Hygiene  and  Medical  Surveillance 
Guidelines 


n.  Medical  Surveillance  Guidelines 

A.  General.  The  minimum  requirements  for 
the  medical  examination  for  coke  oven 
workers  are  given  in  paragraph  (j)  of  the 
standard.  The  initial  examination  is  to  be 
provided  to  all  coke  oven  workers  who  work 
at  least  30  days  in  the  regulated  area.  The 
examination  includes  a  14"  x  17"  posterior- 
anterior  chest  x-ray  reading  and  a  ILO/UC 
rating  to  assure  some  standardization  of  x-ray 
reading,  pulmonary  function  tests  (FVC  and 
FEV  1.0),  weight,  urinalysis,  skin 
examination,  and  a  urinary  cytologic 
examination.  These  tests  are  needed  to  serve 
as  the  baseline  for  comparing  the  employee's 
future  test  results.  Periodic  exams  include  all 
the  elements  of  the  initial  exams,  except  that 
the  urine  cytologic  test  is  to  be  performed 
only  on  those  employees  who  are  45  years  or 
older  or  who  have  worked  for  5  or  more  years 
in  the  regulated  area;  periodic  exams,  with 
the  exception  of  x-rays,  are  to  be  performed 
semiannually  for  this  group  instead  of 
annually;  for  this  group,  x-rays  will  continue 
to  be  given  at  least  annually.  The 
examination  contents  are  minimum 
requirements;  additional  tests  such  as  lateral 
and  oblique  x-rays  or  additional  pulmonary 
function  tests  may  be  performed  if  deemed 
necessary. 

15.  In  Appendix  B  to  §  1910.1029, 
Section  II,  the  paragraphs  entitled  "C. 
Sputum  Cytology,"  are  removed. 

PART  1926— [AMENDED] 

Subpart  C — General  Safety  and  Health 
Standards 

1.  The  authority  citation  for  subpart  C 
is  revised  to  read  as  follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C.  333); 
sees.  4,  6,  and  8,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Labor's  Order  No.  12-71  (36  PR 
8754),  8-76  (41  PR  25059),  9-83  (48  PR 
35736),  or  6-96  (62  PR  111),  as  applicable; 
and  29  CPR  part  1911. 

2.  Revise  paragraph  (a)  of  §  1926.31  to 
read  as  follows: 

§  1926.31    Incorporation  by  reference. 

(a)  The  standards  of  agencies  of  the 
U.S.  Government,  and  organizations 
which  are  not  agencies  of  the  U.S. 
Government  which  are  incorporated  by 
reference  in  this  part,  have  the  same 
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force  and  effect  as  other  standards  in 
this  part.  Only  the  mandatory 
provisions  (i.e.,  provisions  containing 
the  word  "shall"  or  other  mandatory 
language)  of  standards  incorporated  by 
reference  are  adopted  as  standards 
under  the  Occupational  Safety  and 
Health  Act.  The  locations  where  these 
standards  may  be  examined  are  as 
follows: 

(1)  Offices  of  the  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Frances  Perkins 
Building,  Washington,  DC  20210. 

(2)  The  Regional  and  Field  Offices  of 
the  Occupational  Safety  and  Health 
Administration,  which  are  listed  in  the 
U.S.  Government  Manual. 


Subpart  D — Occupational  Health  and 
Environmental  Controls 

1.  The  authority  citation  for  subpart  D 
is  revised  to  read  as  follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C.  333); 
sees.  4,  6.  and  8.  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Ubor's  Order  No.  12-71  (36  PR 
8754),  8-76  (41  PR  25059).  9-63  (48  PR 
35736),  or  6-96  (62  FR  111),  as  applicable; 
and  29CFRpart  1911. 

2.  Revise  paragraphs  (d)(1),  (d)(2)  and 
(0  of  §  1926.50  to  read  as  follows: 

$1926.50    Medical  services  and  first  aid. 

*  •        •        •        • 

(d)(1)  First  aid  supplies  shall  be  easily 
accessible  when  required. 

(2)  The  contents  of  the  first  aid  kit 
shall  be  placed  in  a  weatherproof 
container  with  individual  sealed 
packages  for  each  type  of  item,  and  shall 
be  checked  by  the  employer  before 
being  sent  out  on  each  job  and  at  least 
weekly  on  each  job  to  ensure  that  the 
expended  items  are  replaced. 

•  •        •        •        • 

(f)  In  areas  where  911  is  not  available, 
the  telephone  numbers  of  the 
physicians,  hospitals,  or  ambulances 
shall  be  conspicuously  posted. 


4.  In  §  1926.50.  add  Appendix  A  to 
read  as  follows: 

Appendix  A  to  §  1926.50— First  aid  Kits 
(Non-Mandatory) 

First  aid  supplies  are  required  to  be  easily 
accessible  under  paragraph  §  1926.50(d)(1). 
An  example  of  the  minimal  contents  of  a 
generic  first  aid  kit  is  described  in  American 
National  Standard  (ANSI)  Z308. 1-1978 
"Minimum  Requirements  for  Industrial  Unit- 
Type  First-aid  Kits".  The  contents  of  the  kit 
listed  in  the  ANSI  standard  should  be 
adequate  for  small  work  sites.  When  larger 
operations  or  multiple  operations  are  being 
conducted  at  the  same  location,  employers 
should  determine  the  need  for  additional  first 
aid  luts  at  the  worksite,  additional  types  of 
first  aid  equipment  and  supplies  and 
additional  quantities  and  types  of  supplies 
and  equipment  in  the  first  aid  kits. 

In  a  similar  fashion,  employers  who  have 
unique  or  changing  first-aid  needs  in  their 
workplace,  may  need  to  enhance  their  first- 
aid  kits.  The  employer  can  use  the  OSHA  200 
log,  OSHA  101 's  or  other  reports  to  identify 
these  unique  problems.  Consultation  from 
the  local  Fire/Rescue  Department, 
appropriate  medical  professional,  or  local 
emergency  room  may  be  helpful  to  employers 
in  these  circumstances.  By  assessing  the 
specific  needs  of  their  workplace,  employers 
can  ensure  that  reasonably  anticipated 
supplies  are  available.  Employers  should 
assess  the  specific  needs  of  their  worksite 
periodically  and  augment  the  first  aid  kit 
appropriately. 

If  it  is  reasonably  anticipated  employees 
will  be  exposed  to  blood  or  other  potentially 
infectious  materials  while  using  first-aid 
supplies,  employers  should  provide  pwrsonal 
protective  equipment  (PPE).  Appropriate  PPE 
includes  gloves,  gowns,  face  shields,  masks 
and  eye  protection  (see  "Occupational 
Exposure  to  Blood  borne  Pathogens".  29  CFR 
1910.1030(d)(3))  (56  FR  64175). 

Subpart  F — Fire  Protection  and 
Prevention 

1 .  The  authority  citation  for  subpart  F 
is  revised  to  read  as  follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C.  333); 
sees.  4,  6,  and  8,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655.  657); 
Secretary  of  Ubor's  Order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-63  (48  FR 


35736),  or  6-96  (62  FR  111)  as  applicable; 
and  29  CFR  part  1911. 

2.  In  §  1926.152,  revise  paragraph 
(a)(1)  to  read  as  follows: 

§  1926.152    Flammable  and  combustible 
liquids. 

(a)  *  *  •  (1)  Only  approved  containers 
and  portable  tanks  shall  be  used  for 
storage  and  handling  of  Qammable  and 
combustible  liquids.  Approved  safety 
cans  or  Department  of  Transportation 
approved  containers  shall  be  used  for 
the  handling  and  use  of  flammable 
liquids  in  quantities  of  5  gallons  or  less, 
except  that  this  shall  not  apply  to  those 
flammable  liquid  materials  which  are 
highly  viscid  (extremely  hard  to  pour), 
which  may  be  used  and  handled  in 
original  shipping  containers.  For 
quantities  of  one  gallon  or  less,  the 
original  container  may  be  used,  for 
storage,  use  and  handling  of  flammable 
liquids. 

Subpart  U — Blasting  and  Use  of 
Explosives 

1 .  The  authority  citation  for  subpart  U 
is  revised  to  read  as  follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C  333); 
sees.  4. 6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  use.  653,  655,  657); 
Secretary  of  Ubor's  Order  No.  12-71  (38  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736).  or  6-96  (62  FR  111),  as  applicable; 
and  29  CFR  part  1911. 

2.  Revise  paragraph  (q)  of  §  1926.906 
to  read  as  follows: 

§1926.906    Initiation  of  explosive 
charges— electric  blasting. 

•  «        ♦         •         • 

(q)  Blasters,  when  testing  circuits  to 
charged  holes,  shall  use  only  blasting 
galvanometers  or  other  instruments  that 
are  specifically  designed  for  this 
purpose. 

*  *        •        •        • 

(FR  Doc.  98-15936  Filed  6-17-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 

Education,  and  Extension  Service 

Special  Research  Grants  Program, 
Food  Safety  Research,  Fiscal  Year 
1998  Request  for  Proposals 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service 

(CSREES). 

ACTION:  Announcement  of  availability  of 

grant  funds  and  Request  for  Proposals 

(RFP)  for  the  Special  Research  Grants 

Program,  Food  Safety  Research. 

SUMMARY:  CSREES  announces  the 
availability  of  grant  funds  and  requests 
proposals  for  the  Special  Research 
Grants  Program,  Food  Safety  Research 
for  fiscal  year  (FY)  1998.  The  amount 
available  for  support  of  this  program  in 
FY  1998  is  approximately  $1,869,545. 
This  RFP  sets  out  the  objectives  for 
these  projects,  the  eUgibility  criteria  for 
projects  and  appUcants,  the  application 
procedures,  and  the  set  of  instructions 
needed  to  apply  for  a  Food  Safety 
Research  Project  grant. 
DATES:  Applications  must  be  received 
on  or  before  August  3,  1998.  Proposals 
received  after  August  3,  1998,  will  not 
be  considered  for  funding. 
ADDRESSES:  To  obtain  a  copy  of  this  RFP 
and  application  materials  for  the  FY 
1998  Special  Research  Grants  Program, 
Food  Safety  Research,  contact  the 
Proposal  Services  Unit,  Office  of 
Extramural  Programs;  USDA/CSREES  at 
(202)401-5048.  Application  materials 
may  also  be  requested  via  Internet  by 
sending  a  mesage  with  your  name, 
mailing  address  (not  e-mail)  and 
telephone  number  to  psb@reeusda.gov 
that  states  that  you  wish  to  receive  a 
copy  of  the  RFP  and  application 
materials  for  the  FY  1998  Special 
Research  Grants  Program,  Food  Safety 
Research. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anne  Bertinuson,  Cooperative  State 
Research,  Education,  and  Extension 
Service.  U.S.  Department  of  Agriculture, 
STOP  2220,  1400  Independence 
Avenue.  S.W.,  Washington.  D.C.  20250- 
2220:  telephone  (202)  401-6825; 
Internet:  abertinuson@reeusda.gov;  or 
Dr.  William  Wagner.  Cooperative  State 
Research.  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STOP  2220,  1400  Independence 
Avenue,  S.W.,  Washington.  D.C.  20250- 
2220;  telephone  (202)  401-4952; 
Internet:  wwagner@reeusda.gov. 
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Fart  I — General  Information 

A.  Legislative  Authority 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)(A)  of  the 
Act  of  August  4.  1965.  Pub.  L.  89-106. 
as  amended.  (7  U.S.C.  450i(c)(l)(A)). 
This  Program  is  subject  to  the 
administrative  provisions  found  in  7 
CFR  Part  3400  (56  FR  58147,  November 
15,  1991)  for  the  Special  Research 
Grants  Program  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
the  awarding  of  grants,  and  post-award 
administration  of  such  grants.  However, 
where  there  are  differences  between  this 
RFP  and  the  administrative  provisions, 
the  RFP  shall  take  precedence. 

In  accordance  with  the  statutory 
authority,  grants  awarded  under  the 
Special  Research  Grants  Program  are  for 
the  purpose  of  conducting  research  to 
facilitate  or  expand  promising 
breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to 
the  United  States. 

B.  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  following 
definitions  are  applicable  in  addition  to 
the  definitions  identified  in  7  CFR  Part 
3400. 

(1)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 

(2)  Authorized  organizational 
representative  means  the  president, 
director,  or  the  chief  executive  officer  of 
the  applicant  organization  or  the 
official,  designated  by  the  president, 
director,  or  chief  executive  officer  of  the 


applicant  organization,  who  has  the 
authority  to  commit  the  resources  of  the 
organization. 

(3)  Grant  means  the  award  by  the 
Secretary  of  funds  to  a  grantee  to  assist 
in  meeting  the  costs  of  conducting,  for 
the  benefit  of  the  public,  an  identified 
project  which  is  intended  and  designed 
to  establish,  discover,  elucidate,  or 
confirm  information  or  the  underlying 
mechanisms  relating  to  a  research 
program  area  identified  in  this  program 
solicitation. 

(4)  Principal  Investigator/Project 
Director  means  the  single  individual 
designated  by  the  grantee  in  the  grant 
application  and  approved  by  the 
Secretary  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project. 

(5)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (1)  above. 

(6)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

C.  Eligibility 

Proposals  may  be  submitted  by  State 
agricultural  experiment  stations,  all 
colleges  and  universities,  other  research 
institutions  and  organizations.  Federal 
agencies,  private  organizations  or 
corporations,  and  individuals.  Proposals 
must  be  directly  related  to  ensuring  the 
safety  of  imported  and  domestic  fruits 
and  vegetables.  Although  an  applicant 
may  be  eligible  based  on  its  status  as 
one  of  these  entities,  there  are  factors 
which  may  exclude  an  applicant  from 
receiving  Federal  financial  and 
nonfinancial  assistance  and  benefits 
under  this  program  (e.g..  debarment  or 
suspension  of  an  individual  involved  or 
a  determination  that  an  applicant  is  not 
responsible  based  on  submitted 
organizational  management 
information). 

Part  II — Program  Description 

A.  Purpose  and  Scope  of  the  Program 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Special  Research 
Tirants  Program,  Food  Safety  Research 
for  FY  1998.  The  purpose  of  this  grant 
program  is  to  support  problem-solving 
food  safety  research  that  addresses 
National  emerging  issues  in  food  safety. 
The  first  year  of  this  program  will  focus 
on  research  needs  imder  the  President's 
Initiative  to  Ensure  the  Safety  of 
Imported  and  Domestic  Fruits  and 
Vegetables.  Proposals  are  encouraged 
that  address: 

(1)  developing  safe  and  efficacious 
techniques  to  enhance  or  ensure  safety 
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of  fresh  and  minimally  processed 
imported  and  domestic  fruits  and 
vegetables: 

(2)  developing  means  to  prevent 
infection  and  cross-contamination  of 
fresh  and  minimally  processed  imported 
and  domestic  fruits  and  vegetables  by 
microbial  pathogens  during  harvesting, 
handling,  transportation,  and 
distribution; 

(3)  developing  procedures  for 
sampling  fresh  and  minimally  processed 
imported  and  domestic  fruits  and 
vegetables  to  accurately  detect  the 
presence  of  microbial  pathogens. 

Encouragement  is  also  given  for 
proposals  which  address  minor  fruit 
and  vegetable  crops.  Proposals  should 
describe  how  the  research  will  be 
transferred  for  implementation.  Thus, 
partnerships  are  encouraged  with 
potential  users  of  the  new  practices  or 
technologies. 

B.  Available  Funds  and  Award 
Limitations 

Fluids  will  be  awarded  on  a 
competitive  basis  to  support  research 
projects  that  address  food  safety 
research  that  focuses  on  ensuring  the 
safety  of  imported  and  domestic  fruits 
and  vegetables.  Matching  fimds  are 
encouraged  but  not  required.  The  total 
amount  of  funds  available  in  FY  1998 
for  support  of  this  program  is 
approximately  $1,869,545.  Each 
proposal  submitted  in  FY  1998  shall 
request  funding  for  a  period  not  to 
exceed  two  years.  Fiuiding  for 
additional  years  will  depend  upon  the 
availability  of  funds,  progress  toward 
objectives,  and  program  priorities.  FY 
1998  awardees  would  need  to 
recompete  in  future  years  for  additional 
funding. 

Congress,  in  Section  716  of  the 
Agricultvu^.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act  for  FY 
1998.  Pub.  L.  105-86.  encourages 
entities  receiving  Federal  financial 
assistance  to  use  grant  funds  to 
purchase  only  American-made 
equipment  or  products  in  the  case  of 
any  equipment  or  product  authorized  to 
be  purchased  with  funds  provided 
under  this  program. 

Part  III — Preparation  of  a  Proposal 

A.  Program  Application  Materials 

Program  application  materials  will  be 
made  available  to  interested  entities 
upon  request.  These  materials  include 
information  about  the  purpose  of  the 
program,  how  the  program  will  be 
conducted,  and  the  required  contents  of 
a  proposal,  as  well  as  the  forms  needed 
to  prepare  and  submit  grant  applications 


under  the  program.  To  obtain  program 
application  materials,  please  contact  the 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research.  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue.  S.W.;  Washington,  D.  C. 
20250-2245;  Telephone:  (202)  401- 
5048.  When  contacting  the  Proposal 
Services  Unit,  please  indicate  that  you 
are  requesting  appUcation  materials  for 
the  Special  Reseairch  Grants  Program, 
Food  Safety  Research. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb©reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  Special 
Research  Grants  Program,  Food  Safety 
Research.  The  materials  will  then  be 
mailed  to  you  (not  e-mailed)  as  quickly 
as  possible. 

B.  Content  of  a  Proposal 

(1)  General 

The  proposal  should  follow  these 
guidelines,  enabling  reviewers  to  more 
easily  evaluate  the  merits  of  each 
proposal  in  a  systematic,  consistent 
fashion: 

(a)  The  proposal  should  be  prepared 
on  only  one  side  of  the  page  using 
standard  size  (8V2"  x  11")  white  paper, 
one  inch  margins,  typed  or  word 
processed  using  no  type  smaller  than  12 
point  font,  and  single  spaced.  Use  an 
easily  readable  font  face  (e.g.,  Geneva, 
Helvetica,  CG  Times). 

(b)  Each  page  of  the  proposal, 
including  the  Project  Summary,  budget 
pages,  required  forms,  and  any 
appendices,  should  be  numbered 
sequentially  in  the  upper  right-hand 
comer. 

(c)  The  proposal  should  be  stapled  in 
the  upper  left-hand  comer.  Do  not  bind. 
An  original  and  9  copies  (10  total)  must 
be  submitted  in  one  package,  along  with 
20  copies  of  the  "Project  Summary"  as 
a  separate  attachment. 


(2)  Cover  Page 

Each  copy  of  each  grant  proposal 
must  contain  an  "Application  for 
Funding",  Form  CSREES-661.  One  copy 
of  the  application,  preferably  the 
original,  must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  principal 
investigator(s)/project  director(s)(PI/PD) 
and  the  authorized  organizational 
representative  who  possesses  the 
necessary  authority  to  commit  the 
organization's  time  and  other  relevant 
resources  to  the  project.  Any  proposed 
PI/PD  or  co-PI/PD  whose  signature  does 


not  appear  on  Form  CSREES-661  will 
not  be  listed  on  any  resulting  grant 
award.  Complete  both  signature  blocks 
located  at  the  bottom  of  the 
"Application  for  Funding"  form. 

Form  CSREES-661  serves  as  a  source 
docxunent  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  completed  accurately.  The  following 
items  are  highlighted  as  having  a  high 
potential  for  errors  or 
misinterpretations: 

(a)  Title  of  Project  (Block  6).  The  title 
of  the  project  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
thrust  of  the  effort  being  proposed. 
Project  titles  are  read  by  a  variety  of 
nonsdentific  people;  therefore,  highly 
technical  words  or  phraseology  should 
be  avoided  where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  or'  or  "research  on" 
should  not  be  used. 

(b)  Program  to  Which  You  Are 
Applying  (Block  7).  "Special  Research 
Grants  Program,  Food  Safety  Research" 
should  be  inserted  in  this  block.  You 
may  ignore  the  reference  to  a  Federal 
Register  announcement. 

(c)  Program  Area  and  Number  (Block 
8).  The  name  of  the  program  area,  "Food 
Safety  Research,"  should  be  inserted  in 
this  block.  You  should  ignore  references 
to  the  program  number  and  the  Federal 
Register  announcement. 

(d)  Type  of  Award  Request  (Block  13). 
Check  the  box  adjacent  to  "New."  Leave 
the  section  adjacent  to  "Prior  USDA 
Award  No."  blank. 

(e)  Principal  Investigator(s)/Project 
Director(s)  (Block  15).  The  designation 
of  excessive  numbers  of  co-PI/PD's 
creates  problems  during  final  review 
and  award  processes.  Listing  multiple 
co-PI/PD's,  beyond  those  required  for 
genuine  collaboration,  is  therefore 
discouraged.  Note  that  providing  a 
Social  Security  Nimiber  is  volimtary, 
but  is  an  integral  part  of  the  CSREES 
information  system  and  will  assist  in 
the  processing  of  the  proposal. 

(f)  Type  of  Performing  Organization 
(Block  18).  A  check  should  be  placed  in 
the  box  beside  the  type  of  organization 
which  actually  will  carry  out  the  effort. 
For  example,  if  the  proposal  is  being 
submitted  by  an  1862  Land-Grant 
institution  but  the  work  will  be 
performed  in  a  department,  laboratory, 
or  other  organizational  imit  of  an 
agricultural  experiment  station,  box 
"03"  should  be  checked.  If  portions  of 
the  effort  are  to  be  performed  in  several 
departments,  check  the  box  that  applies 
to  the  individual  listed  as  PI/PD  #1  in 
Block  15.a. 

(g)  Other  Possible  Sponsors  (Block 
22).  List  the  names  or  acronyms  of  all 
other  public  or  private  sponsors 
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including  other  agencies  within  USDA 
and  other  programs  hinded  by  CSREES 
to  whom  your  appUcation  has  been  or 
might  be  sent.  In  the  event  you  decide 
to  send  your  appUcation  to  another 
organization  or  agency  at  a  later  date, 
you  must  inform  the  identified  CSREES 
program  manager  as  soon  as  practicable. 
Submitting  your  proposal  to  other 
potential  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  duphcate 
support  for  the  same  project  will  not  be 
provided. 

(3)  Table  of  Contents 

For  consistency  and  ease  in  locating 
information,  each  proposal  must  contain 
a  detailed  Table  of  Contents  just  after 
the  Cover  Page.  The  Table  of  Contents 
should  include  page  numbers  for  each 
component  of  the  proposal.  Page 
numbers,  shown  in  the  upper  right-hand 
comer,  should  begin  with  the  first  page 
of  the  Project  Summary. 

(4)  Project  Summary 

The  proposal  must  contain  a  Project 
Summary  of  250  words  or  less  on  a 
separate  page.  The  summary  must  be 
self-contained  and  describe  the  overall 
goals  and  relevance  of  the  project.  The 
simimary  should  also  contain  a  listing  of 
the  major  organizations  participating  in 
the  project.  The  Project  Summary 
should  immediately  follow  the  Table  of 
Contents.  In  addition  to  the  summary, 
this  page  must  include  the  title  of  the 
project,  the  name  of  the  apphcant 
organization,  the  authorized 
organizational  representative,  and  the 
principal  investigator(s)/project 
director(s),  followed  by  the  summary. 

(5)  Project  Narrative 

PLEASE  NOTE:  The  Project  Narrative 
shall  not  exceed  15  pages.  This 
maximum  has  been  established  to 
ensure  fair  and  equitable  competition. 
Reviewers  are  instructed  that  they  need 
to  read  only  the  first  15  pages  of  the 
Project  Narrative  and  to  ignore 
information  on  additional  pages. 

(a)  Objectives — Clear,  concise, 
complete,  and  logically  arranged 
statement(s)  of  specific  aims  of  the 
proposed  effort  must  be  included  in  all 
proposals. 

(b)  Procedures — The  procedures  or 
methodology  to  be  apphed  to  the 
proposed  effort  should  be  explicitly 
stated.  This  section  should  include  but 
not  necessarily  be  hmited  to: 

(i)  a  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out; 

(ii)  techniques  to  be  employed, 
including  their  feasibility; 

(iii)  kinds  of  results  expected: 


(iv)  means  by  which  data  will  be 
analyzed  or  interpreted; 

(v)  pitfalls  which  might  be 
encountered;  and 

(vi)  limitations  to  proposed 
procedures. 

(c)  Justification — This  section  should 
include  in-depth  information  on  the 
following,  when  applicable: 

(i)  estimates  of  the  magnitude  of  the 
food  safety  problem  and  its  relevance  to 
ongoing  National  food  and  agricultural 
research  programs; 

(ii)  importance  of  starting  the  work 
during  the  current  fiscal  year,  and 

(iii)  reasons  for  having  the  work 
performed  by  the  proposing  institution. 

(d)  Cooperation  and  Institutional 
Units  Involved — Cooperative  and  multi- 
State  (regional)  appUcations  are 
encouraged.  Identify  each  institutional 
unit  contributing  to  the  project.  Identify 
each  State  in  a  multiple-State  proposal 
and  designate  the  lead  State.  When 
appropriate,  the  project  should  be 
coordinated  with  the  efforts  of  other 
State  and/ or  national  programs.  Clearly 
define  the  roles  and  responsibilities  of 
each  institutional  unit  of  the  project 
team,  if  apphcable. 

(e)  Literature  Review — A  summary  of 
pertinent  publications  with  emphasis  of 
their  relationship  to  the  effort  being 
proposed  should  be  provided  and 
should  include  all  important  and  recent 
publications  from  other  institutions,  as 
well  as  those  from  the  applicant 
institution.  The  citations  themselves 
should  be  acciuate.  complete,  and 
written  in  an  acceptable  journal  format. 

(0  Cujrent  Work — Current 
unpublished  institutional  activities  to 
date  in  the  program  area  under  which 
the  proposal  is  being  submitted  should 
be  described. 

(g)  Equipment  and  Facilities — All 
facilities  which  are  available  for  use  or 
assignment  to  the  project  during  the 
requested  period  of  support  should  be 
reported  and  described  briefly.  Any 
potentially  hazardous  materials. 
procedures,  situations,  or  activities, 
whether  or  not  directly  related  to  a 
particular  phase  of  the  effort,  must  be 
explained  fully,  along  v«th  an  outline  of 
the  precautions  to  be  exercised. 
Examples  include  work  with  toxic 
chemicals  and  experiments  that  may  put 
human  subjects  or  animals  at  risk. 

All  items  of  major  instrumentation 
available  for  use  or  assignment  to  the 
proposed  project  also  should  be 
itemized.  In  addition,  items  of 
nonexpendable  equipment  needed  to 
conduct  and  bring  the  project  to  a 
successful  conclusion  should  be  listed, 
including  dollar  amounts  and,  if  funds 
are  requested  for  their  acquisition, 
justified. 


(h)  Project  Timetable — The  proposal 
should  outline  all  important  phases  as 
a  function  of  time,  year  by  year,  for  the 
entire  project,  including  periods  beyond 
the  grant  funding  period. 

(6)  Key  Personnel 

All  senior  personnel  who  are 
expected  to  be  involved  in  the  effort 
must  be  clearly  identified.  For  each 
person,  the  following  should  be 
included: 

(a)  an  estimate  of  the  time 
commitment  involved; 

(b)  vitae  of  the  principal 
investigator(s)/project  directors),  senior 
associate(s),  and  other  professional 
personnel.  This  section  should  include 
vitae  of  all  key  persons  who  are 
expected  to  work  on  the  project, 
whether  or  not  CSREES  funds  are 
sought  for  their  support.  The  vitae 
should  be  limited  to  two  (2)  pages  each 
in  length,  excluding  publications 
hstings;  and 

(c)  a  chronological  Usting  of  the  most 
representative  publications  during  the 
past  five  (5)  years.  This  listing  must  be 
provided  for  each  professional  project 
member  for  whom  a  vita  appears. 
Authors  should  be  Usted  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference  as  these  usually  appear  in 
journals. 

(7)  Collaborative  and/or  Subcontractual 
Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  other  individuals  or 
organizations,  such  arrangements 
should  be  fully  explained  and  justified. 
In  addition,  evidence  should  be 
provided  that  the  collaborators  involved 
have  agreed  to  render  these  services.  A 
letter  of  intent  from  the  individual  or 
organization  will  satisfy  this 
requirement. 

All  anticipated  subcontractual 
arrangements  should  be  explained  and 
justified  in  this  section.  A  proposed 
statement  of  work  and  a  budget  for  each 
arrangement  involving  the  transfer  of 
substantive  programmatic  work  or  the 
providing  of  financial  assistance  to  a 
third  party  must  be  provided. 
Agreements  between  departments  or 
other  units  of  your  own  institution  and 
minor  arrangements  with  entities 
outside  of  your  institution  (e.g.,  requests 
for  outside  laboratory  analyses)  are 
excluded  from  this  requirement. 

If  you  expect  to  enter  into 
sub<x>ntractual  arrangements,  please 
note  that  the  provisions  contained  in  7 
CFR  Part  3019.  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
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Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations,  and  the 
general  provisions  contained  in  7  CFR 
Part  3015.205,  USDA  Uniform  Federal 
Assistance  Regulations,  flow  down  to 
subrecipients.  In  addition,  required 
clauses  from  7  CFR  Part  3019  Sections 
40-48  ("Procurement  Standards")  and 
Appendix  A  ("Contract  Provisions") 
should  be  included  in  final  contractual 
dooiments,  and  it  is  necessary  for  the 
subawardee  to  make  a  certification 
relating  to  debarment/ suspension. 

(8)  Certifications 

Note  that  by  signing  the  Form 
CSREES-661  the  appUcant  is  providing 
the  required  certifications  set  forth  in  7 
CFR  Part  3017,  as  amended,  regarding 
Debarment  and  Suspension  and  Drug- 
Free  Workplace,  and  7  CFR  Part  3018. 
regarding  Lobbying.  The  certification 
forms  are  included  in  the  application 
padkage  for  informational  purposes 
only.  These  forms  should  not  be 
submitted  with  your  proposal  since  by 
signing  the  Form  CSREES-661  your 
organization  is  providing  the  required 
certifications. 

If  the  project  will  involve  a 
subcontractor  or  consultant,  the 
subcontractor/consultant  should  submit 
a  Form  AD-1048  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 

(9)  Additions  to  the  Project  Narrative 

Each  project  narrative  or  description 
is  expected  to  be  complete  in  itself. 
However,  Ln  those  instances  in  which 
the  inclusion  of  additional  information 
is  deemed  necessary,  appendices  may 
be  either  attached  or  submitted  as  part 
of  the  proposal.  Material  in  the 
appendices  must  be  identified,  and  if 
not  attached  to  each  proposal  must  be 
identified  with  the  title  of  the  project 
and  the  name(s)  of  the  PI/PD's  as  they 
appear  on  the  Form  CSREES-661. 
Examples  of  material  suitable  as 
appendices  include  photographs  that  do 
not  reproduce  well,  reprints,  and  other 
pertinent  materials  which  are  deemed  to 
be  unsuitable  for  inclusion  in  the  body 
of  the  proposal. 

(10)  Budget 

Prepare  the  budget  form  (Form 
CSREES-55)  in  accordance  with 
instructions  provided.  A  budget  form  is 
required  for  each  year  of  requested 
support.  In  addition,  a  cumulative 
budget  is  required  detailing  the 
requested  total  support  for  the  overall 
project  period.  (For  example,  for  a  two- 
year  project,  the  proposal  would  include 
three  budget  forms;  one  for  each  of  the 
two  years  of  the  project  and  one 


cvimulative  budget  for  the  full  two 
years.)  The  budget  form  may  be 
reproduced  as  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed  on  the  form, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  allowable 
imder  the  authorizing  legislation,  the 
applicable  Federal  cost  principles  and 
these  program  guidelines,  and  can  be 
justified  as  necessary  for  the  successful 
conduct  of  the  proposed  project. 
Applicants  must  also  include  a  budget 
narrative  to  explain  and  justify  their 
budgets.  The  following  guidelines 
should  be  used  in  developing  your 
proposal  budget(s): 

(a)  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Senior  and  Other 
Personnel  and  the  number  of  CSREES 
Funded  Work  Months  must  be  shown  in 
the  spaces  provided.  Grant  funds  may 
not  be  used  to  augment  the  total  salary 
or  rate  of  salary  of  project  personnel  or 
to  reimburse  them  for  time  in  addition 
to  a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution. 

(b)  Fringe  Benefits.  Funds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accounting  practices  of  your 
institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project. 

(c)  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  As  such,  items  of  necessary 
instrumentation  or  other  nonexpendable 
equipment  should  be  listed  individually 
by  description  and  estimated  cost  in  the 
budget  narrative.  This  applies  to  revised 
budgets  as  well,  as  the  equipment 
item(s)  and  amoimt(s)  may  change. 
Congress,  in  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1998.  Pub.  L.  105- 
86.  encourages  entities  to  use  Federal 
grant  funds  to  purchase  only  American- 
made  equipment  or  products. 

Note-tor  projects  awarded  under  the 
authority  of  Sec.  2(c)(1)(A)  of  Pub.  L. 
89-106.  no  funds  will  be  awarded  for 


the  renovation  or  refurbishment  of 
research  spaces;  the  purchase  or 
installation  of  fixed  equipment  in  such 
spaces;  or  for  the  planning,  repair, 
rehabilitation,  acquisition,  or 
construction  of  a  building  or  facility. 

(d)  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs  in  the  budget 
narrative. 

(e)  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified.  For  both  domestic  and 
foreign  travel,  provide  the  purpose,  the 
destination,  method  of  travel,  number  of 
persons  traveling,  number  of  days,  and 
estimated  cost  for  each  trip  in  the 
budget  narrative.  Airfare  allowances 
normally  will  not  exceed  round-trip  jet 
economy  air  accommodations.  U.S.  flag 
carriers  must  be  used  when  available. 
See  7  CFR  Part  3015.205(b)(4)  for  hirther 
guidance. 

(f)  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  research  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
may  be  estimated  and  charged  against 
the  grant. 

(g)  Computer  (ADPE)  Costs:\ 
Reimbursement  for  the  costs  ojf  using 
specialized  facilities  (such  as  a 
university-  or  department-controlled 
computer  mainframe  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  work. 

(h)  All  Other  Ehrect  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itemized  with  estimated  costs  and 
justified  in  the  budget  narrative.  This 
applies  to  revised  budgets  as  well,  as  the 
item(s)  and  dollar  amount(s)  may 
change.  Examples  may  include  space 
rental  at  remote  locations, 
subcontractual  costs,  charges  for 
consulting  services,  telephone, 
facsimile,  shipping  costs,  and  fees  for 
necessary  laboratory  analyses.  You  are 
encouraged  to  consult  the  "Instructions 
for  Completing  Form  CSREES-55. 
Budget."  of  the  Application  Kit  for 
detailed  guidance  relating  to  this  budget 
category. 

(i)  Indirect  Costs.  Section  712  of  Pub. 
L.  105-86  limits  indirect  costs  for  this 
program  to  14  percent  of  total  Federal 
funds  provided  under  each  award. 
Therefore,  the  recovery  of  indirect  costs 
under  this  program  may  not  exceed  the 
lesser  of  the  grantee  institution's  official 
negotiated  indirect  cost  rate  or  the 
equivalent  of  14  percent  of  total  Federal 
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funds  awarded  (TFFA).  If  no  rate  has 
been  negotiated,  a  reasonable  dollar 
amount  (equivalent  to  or  less  than  14 
percent  of  total  Federal  funds  requested) 
in  lieu  of  indirect  costs  may  be 
requested,  subject  to  approval  by  USDA. 

fj)  Cost-sharing.  Cost-sharing  is 
encouraged;  however,  cost-sharing  is 
not  required  nor  will  it  be  a  direct  factor 
in  the  awarding  of  any  grant. 

(11)  Current  and  Pending  Support 

All  proposals  must  list  any  other 
current  public  or  private  support 
(including  in-house  support)  to  which 
key  personnel  identified  in  the  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  the  possible  sponsors  will 
not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  for  this 
purpose.  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
with  a  proposal  already  reviewed  and 
funded  (or  that  will  be  funded)  by 
another  organization  or  agency  will  not 
be  funded  under  this  program.  The 
application  material  includes  Form 
CSREES-663,  "Current  and  Pending 
Support,"  which  is  suitable  for  listing 
current  and  pending  support.  Note  that 
the  project  being  proposed  should  be 
included  in  the  pending  section  of  the 
form. 

(12)  Compliance  With  the  National 
Environmental  PoUcy  Act  (NEPA) 

As  outlined  in  7  CFR  Part  3407  (the 
Cooperative  State  Research,  Education, 
and  Extension  Service  regulations 
implementing  NEPA),  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore.  Form 
CSREES-1234,  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 


exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion  must  be  identified.  Form 
CSREES-1234  and  supporting 
documentation  should  be  placed  after 
Form  CSREES-661,  "Application  for 
Funding,"  in  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity. 
This  will  be  the  case  if  substantia] 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  effect. 
However,  this  rarely  occurs. 

(13)  Assurance  Statement(s)  (Form 
CSREES-662) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assurance,  supporting 
dociunentation,  etc.,  before  funding  can 
be  approved  for  the  project.  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project,  it  is 
expected  that  some  appUcations 
submitted  in  response  to  these 
guidelines  will  include  the  following: 

(a)  Recombinant  DNA  or  RNA 
Research.  As  stated  in  7  CFR 
3015.205(b)(3),  all  key  persoimel 
identified  in  the  proposal  and  all 
endorsing  officials  of  the  proposing 
organization  are  required  to  comply 
with  the  guidelines  established  by  the 
National  Institutes  of  Health  entitled, 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,"  as 
revised.  If  your  project  proposes  to  use 
recombinant  DNA  or  RNA  techniques, 
the  application  must  so  indicate  by 
checking  the  "yes"  box  in  Block  19  of 
Form  CSREES-661  and  by  completing 
Section  A  of  Form  CSREES-662.  For 
appUcable  proposals  recommended  for 
funding.  Institutional  Biosafety 
Committee  approval  is  required  before 
CSREES  funds  will  be  released. 

(b)  Animal  Care.  ResponsibiUty  for 
the  humane  care  and  treatment  of  live 
vertebrate  animals  used  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
the  use  of  living  vertebrate  animals  for 
experimental  purposes,  all  key  project 
personnel  and  all  endorsing  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  applicable 
provisions  of  the  Animal  Welfare  Act  of 
1996,  as  amended  (7  U.S.C.  2131  et  seq.) 
and  the  regulations  promulgated 
thereunder  by  the  Secretary  in  9  CFR 


Parts  1,  2,  as  amended,  3,  as  amended, 
and  4  pertaining  to  the  care,  handling, 
and  treatment  of  these  animals.  If  your 
project  will  involve  these  animals  or 
activities,  you  must  check  the  "yes"  box 
in  Block  20  of  Form  CSREES-661  and 
complete  Section  B  of  Form.CSREES- 
662.  In  the  event  a  project  involving  the 
use  of  live  vertebrate  animals  results  in 
a  grant  award,  funds  will  be  released 
only  after  the  Institutional  Animal  Care 
and  Use  Committee  has  approved  the 
project. 

(c)  Protection  of  Human  Subjects. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Pub.  L.  No. 
93-348,  as  amended,  and  implementing 
regulations  established  by  the 
Department  under  7  CFR  Part  Ic.  If  you 
propose  to  use  human  subjects  for 
experimental  purposes  in  your  project, 
you  should  check  the  "yes"  box  in 
Block  21  of  Form  CSREES-661  and 
complete  Section  C  of  Form  CSREES- 
662.  In  the  event  a  project  involving 
human  subjects  results  in  a  grant  award, 
funds  will  be  released  only  after  the 
appropriate  Institutional  Review  Board 
-has  approved  the  project. 

PaitrV — Submission  of  a  Proposal 

A.  What  To  Submit 

An  original  and  nine  copies  of  the 
complete  proposal  must  be  submitted. 
Each  copy  of  the  proposal  must  be 
stapled  in  the  upper  left-hand  comer. 
DO  NOT  BIND.  In  addition,  submit  20 
copies  of  the  proposal's  Project 
Summary.  All  copies  of  the  proposal 
and  Project  Summary  must  be  submitted 
in  one  package. 

B.  Where  and  When  To  Submit 

Proposals  must  be  received  on  or  by 
August  3,  1998.  Proposals  may  be  sent 
by  First  Class  mail,  but  applicants  are 
strongly  encouraged  to  send  their 
proposal  by  certified  mail  and  obtain  a 
receipt  to  document  the  mailing. 
Proposals  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address: 

Special  Grants  Program — Food  Safety 
Research  c/o  Proposal  Services  Unit, 
Office  of  Extramural  Programs 

USDA/CSREES.  STCW  2245, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2245 
Telephone:  (202)  401-5048 

Note:  Applicants  are  strongly  encouraged 
to  submit  their  completed  propMssals  via 
overnight  mail  or  delivery  services  to  ensure 
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timely  receipt  by  the  USDA  and  to  obtain  a 
receipt  to  document  dispatch  of  the  proposal. 

Hand-delivered  proposals  or  those 
delivered  by  an  overnight  express 
service  should  be  brought  to  the 
following  address: 

Special  Grants  Program— Food  Safety 
Research,  c/o  Proposal  Services  Unit, 
Office  of  Extramural  Programs. 
USDA/CSREES,  Room  303,  Aerospace 
Center,  901  D  Street,  SW., 
Washington.  DC  20024,  Telephone: 
(202) 401-5048 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  and  this 
acknowledgment  will  contain  an 
identifying  proposal  number.  Once  your 
proposal  has  been  assigned  an 
identification  number,  please  cite  that 
number  in  future  correspondence. 

Part  V — Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

Applicants  should  submit  fully 
developed  proposals  that  meet  all  the 
requirements  set  forth  in  this  request  for 
proposals. 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  that  it  meets 
the  requirements  as  set  forth  in  this 
request  for  proposals.  Second,  proposals 
that  meet  these  requirements  will  be 
technically  evaluated  by  a  peer  review 
panel. 

The  individual  peer  panel  members 
will  be  selected  from  among  those 
persons  recognized  as  speciahsts  who 
are  uniquely  qualified  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of  the 
proposals  being  reviewed.  The 
individual  views  of  the  panel  members 
will  be  used  by  CSREES  staff  to 
determine  which  proposals  should  be 
recommended  to  the  Administrator  (or 
his  designee)  for  final  funding 
decisions. 

There  is  no  commitment  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards.  Care  will 
be  taken  to  avoid  actual  and  potential 
conflicts  of  interest  among  reviewers. 
Evaluations  will  be  confidential  to 
USDA  staff  members,  peer  panel 
reviewers,  and  the  proposed  principal 
investigator(s)/project  director(s),  to  the 
extent  permitted  by  law. 

B.  Evaluation  Criteria 

In  accordance  with  the  provisions  of 
7  CFR  3400.5,  the  evaluation  factors 
below  will  be  used  in  lieu  of  those 
contained  in  7  CFR  3400.15  in 
reviewing  apphcations  submitted  in 


response  to  this  request  for  proposals  on 
National  issues  for  food  safety  in  fruits 
and  vegetables: 

(1)  Scientific  merit  of  the  proposal 
(represents  50%  of  the  evaluation). 

•  Conceptual  adequacy  of  the 
hypothesis  or  approach  as  related  to  the 
program  objectives  in  reducing 
microbial  contamination  of  fresh  fruits 
and  vegetables; 

•  Clarity  and  delineation  of  proposed 
project  objectives  as  related  to  National 
issues  and  objectives; 

•  Adequacy  of  the  description  of  the 
proposed  work; 

•  Suitability  and  feasibility  of  the 
methodology  for  implementation  in 
reducing  microbial  contamination  of 
fresh  fruits  and  vegetables; 

•  Probability  of  success  of  the  project; 
and 

•  Novelty,  uniqueness,  and 
originaUty. 

(2)  QuaUfications  of  the  proposed 
project  personnel  and  adequacy  of  the 
facilities  (represents  25%  of  the 
evaluation). 

•  Training  and  demonstrated 
awareness  of  previous  alternative 
approaches  to  relevant  objective(s) 
hsted  in  the  Request  for  Proposals  and 
performance  record  and/or  potential  for 
future  accomphshments; 

•  Time  allocated  for  systematic 
attainment  of  objectives; 

•  Institutional  experience  and 
competence  in  food  safety  of  fruits  and 
vegetables;  and 

•  Adequacy  of  available  or  obtainable 
support  personnel,  facilities,  and  ' 
instrumentation. 

(3)  Adoption  or  transfer  of  technology 
strategies  (represents  25%  of  the 
evaluation). 

•  Established  or  documented  linkage 
with  industry  partner(s);  and 

•  Clear  and  effective  plan  for 
educational  outreach  and  technology 
transfer  to  end  users  in  fruit  and 
vegetable  industry. 

Part  VI— Additional  Information: 

A.  Access  to  Peer  Review  Information 

Copies  of  summary  reviews,  not 
including  the  identity  of  the  reviewers, 
will  be  sent  to  all  applicant  PI/PD's 
automatically,  after  the  review  process 
has  been  completed. 


B.  Grant  Awards 
(1)  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  Administrator  shall 
make  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
procedures  set  forth  in  this  request  for 
proposals.  The  date  specified  by  the 


Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practical  so  that  project 
goals  may  be  attained  within  the  funded 
project  period.  All  funds  granted  by 
CSREES  under  this  request  for  proposals 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
appUcation  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (Parts  3015,  3016,  and  3019 
of  7  CFR). 

(2)  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  part  if  such  information  has  not 
been  provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
sponsoring  agency  as  part  of  the 
preaward  process. 

(3)  Grant  Award  Doctiment  and  Notice 
of  Grant  Award 

The  grant  award  document  shall 
include  at  a  minimum  the  following: 

(a)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
proposals; 

(b)  Title  of  project; 

(c)  Name(s)  and  address(es)  of  PI/PD's 
chosen  to  direct  and  control  approved 
activities; 

(d)  Identifying  grant  number  assigned 
by  the  Department; 

(e)  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

(f)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(g)  Legal  authority(ies)  under  which 
the  grant  is  awarded; 

(h)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 
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(i)  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

The  notice  of  grant  award,  in  the  form 
of  a  letter,  will  be  prepared  and  will 
provide  pertinent  instructions  or 
information  to  the  grantee  that  is  not 
included  in  the  grant  award  document. 

CSREES  will  award  standard  grants  to 
carry  out  this  program.  A  standard  grant 
is  a  funding  mechanism  whereby 
CSREES  agrees  to  support  a  specified 
level  of  effort  for  a  predetermined  time 
period  without  additional  support  at  a 
future  date. 

C.  Use  of  Funds:  Changes 

(1)  Delegation  of  Fiscal  ResponsibiUty 

The  grantee  may  not  in  whole  or  in 
part  delegate  or  transfer  to  another 
person,  institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(2)  Reporting  Requirements 

The  grantee  must  prepare  an  annual 
report  that  details  all  significant 
activities  towards  achieving  the  goals 
and  objectives  of  the  project.  The 
narrative  should  be  succinct  and  be  no 
longer  than  five  pages,  using  12-point, 
single-spaced  type.  A  budget  siunmary 
should  be  attached  to  this  report,  which 
will  provide  an  overview  of  all  monies 
spent  during  the  reporting  period. 

(3)  Changes  in  Project  Flans 

(a)  The  permissible  changes  by  the 
grantee,  PI/PD,  or  other  key  project 
personnel  in  the  approved  project  grant 
shall  be  limited  to  changes  in 
methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/ or  the  PI/PD's 
are  uncertain  as  to  whether  a  change 
compUes  with  this  provision,  the 
question  must  be  referred  to  the 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination. 

(b)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

(c)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
effecting  such  changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 


whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  imless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  grant. 

(e)  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  wrriting 
by  the  ADO,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant. 

(f)  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  AIX)  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 
principles.  Departmental  regulations,  or 
in  the  grant  award. 

D.  Other  Federal  Statutes  and 
Regulations  That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  Part  1— USDA  implementation 
of  the  Freedom  of  Information  Act. 

7  CFR  Part  3— USDA  implementation 
of  0MB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
Circular  Nos.  A-21  and  A-122)  and 
incorporating  provisions  of  31  U.S.C. 
6301-6308  (formerly  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
Pub.  L.  95-224),  as  well  as  general 
poUcy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3016,  as  amended— 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments. 

7  CFR  Part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  Restrictions  on 


Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3052  (62  FR  45947)— 
USDA  implementation  of  OMB  Circular 
No.  A-133,  Audits  of  States,  Local 
Governments,  and  Non-profit 
Institutions. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969.  as 
amended. 

29  U.S.C.  794  (section  504, 
Rehabilitation  Act  of  1973)  and  7  CFR 
Part  15B  (USDA  implementation  of 
statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
Agency  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  with  the 
consent  of  the  appUcant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  Uie  final 
action  thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  Part  3015, 
subpart  V  (48  FR  29115,  June  24,  1983), 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 


UMI 


Federal  Register / Vol.  63,  No.  117 /Thursday,  June  18,  1998 /Notices 


33479 


provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  under  0MB  Document  No. 
0524-0022.4 

Done  at  Washington,  D.C..  this  11  day  of 
1998. 

Colien  Hefferan, 

Acting  AdministTator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
IFR  Doc  9a-16152  Filed  &-17-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  Slate  Research, 
Education,  and  Extension  Service 

Special  Research  Grants  Program — 
Pest  Management  Alternatives 
Research:  Special  Program 
Addressing  Food  Quality  Protection 
Act  Issues  for  Fiscal  Year  1998; 
Request  for  Proposals 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  of  availability  of  grant 

funds  and  request  for  proposals. 

SUMMARY:  Proposals  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants  Program  titled 
"Pest  Management  Alternatives 
Program:  Addressing  Food  Quality 
Protection  Act  Issues  for  Fiscal  Year 
1998."  This  program  addresses 
anticipated  changes  in  pest  management 
on  food,  feed,  livestock,  and  ornamental 
commodities  resulting  from 
implementation  of  the  Food  Quality 
Protection  Act  of  1996  (FQPA),  Pub.  L. 
No.  104-170. 

The  goals  of  this  program  are  to:  (1) 
Develop  commodity  profiles  that 
simimarize  production  practices, 
[>e8ticide  use/usage  data,  and  available 
pest  management  alternatives  for 
pesticides  considered  a  high  priority  for 
tolerance  reassessment  under  FQPA; 
and  (2)  Develop  and  demonstrate 
alternatives  and  possible  mitigation 
strategies  to  ensure  that  producers  have 
reUable  methods  of  managing  pests. 
DATES:  Proposals  are  due  July  20, 1998. 
ADDRESSES:  Proposals  sent  by  First  Class 
maul  must  be  sent  to  the  following 
address:  Special  Research  Grants — Pest 
Management  Alternatives;  c/o  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2245; 
1400  Independence  Avenue,  S.W.; 
Washington,  D.C.  20250-2245. 
Telephone:  (202)  401-5048. 

Proposals  that  are  delivered  by 
Express  mail,  courier  service,  or  by 
hand  must  be  sent  to  the  following 
address:  Special  Research  Grants — Pest 
Management  Alternatives;  c/o  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  Room  303, 
Aerospace  Center;  901  D  Street,  S.W.; 
Washington.  D.C.  20024.  Telephone: 
(202) 401-5048. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Michael  Fitzner,  Cooperative  State 
Research,  Education,  and  Extension 


Service;  U.S.  Department  of  Agriculture; 
STOP  2220;  1400  Independence 
Avenue,  S.W.;  Washington.  D.C.  20250- 
2220.  Telephone:  (202)  401-4939;  fax 
number:  (202)  401-6156;  e-mail  address: 
mfitzner^reeusda.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Authority  and  Eligibihty 

Available  Funding  and  Eligibility 

Applicable  Regulations 

Program  Description 

Proposal  Format 

Compliance  with  the  National  Environmental 

Policy  Act 
Proposal  Evaluation 
Confidentiality 

How  to  Obtain  Application  Materials 
Proposal  Submission 
Additional  Information 
Appendix  I 
Appendix  II 
Appendix  III 

Authority  and  Eligibility 

This  program  is  administered  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service -(CSREES),  United 
States  Department  of  Agriculture 
(USDA).  The  authority  is  contained  in 
section  2(c)(1)(A)  of  the  Act  of  August 
4. 1965.  Pub.  L.  No.  89-106.  as  amended 
(7  U.S.C.  450i(c)(l)(A)).  Under  this 
authority,  subject  to  the  availability  of 
funds,  the  Secretary  may  make  grants, 
for  p>eriods  not  to  exceed  five  years,  to 
State  agricultural  experiment  stations, 
all  colleges  and  universities,  other 
research  institutions  and  organizations, 
Federal  agencies,  private  organizations 
or  corporations,  and  individuals  for  the 
purpose  of  conducting  research  to 
facilitate  or  exp)and  promising 
breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to 
the  United  States. 

Proposals  from  scientists  affiliated 
with  non-United  States  organizations 
are  not  eligible  for  funding  nor  are 
scientists  who  are  directly  or  indirectly 
engaged  in  the  registration  of  pesticides 
for  profit;  however,  their  collaboration 
with  funded  projects  is  encouraged. 

The  Pest  Management  Alternatives 
Program  was  established  to  support  the 
development  and  implementation  of 
pest  management  alternatives  when 
regulatory  action  by  the  Environmental 
Protection  Agency  (EPA)  or  voluntary 
cancellation  by  the  registrant  results  in 
the  unavailability  of  certain  agricultural 
pesticides  or  pesticide  uses.  The 
program  was  created  to  meet  the  policy 
goals  set  forth  in  sections  1439  and  1484 
of  the  Food.  Agricultxu^,  Conservation 
and  Trade  Act  of  1990.  Pub.  L.  No.  101- 
624.  These  activities  pertain  to 
pesticides  identified  for  possible 
regulatory  action  under  section  210  of 


the  Food  Quality  Protection  Act  of  1996. 
which  amends  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act.  The 
program  has  been  developed  pursuant 
to  the  Memorandum  of  Understanding 
(MOU)  between  USDA  and  EPA  signed 
August  15. 1994.  and  amended  April  18. 
1996,  which  establishes  a  coordinated 
framework  for  these  two  agencies  to 
support  programs  that  make  alternative 
pest  management  materials  available  to 
agricultural  producers  when  regulatory 
action  by  EPA  or  voluntary  cancellation 
by  the  registrant  results  in  the 
unavailability  of  certain  agricultural 
pesticides  or  pesticide  uses.  In  this 
MOU,  USDA  and  EPA  agreed  to 
cooperate  in  conducting  the  research, 
technology  transfer,  and  registration 
activities  necessary  to  ensure  adequate 
pest  management  alternatives  are 
available  to  meet  important  agricultural 
needs  for  situations  in  which  regulatory 
action  would  result  in  pest  management 
problems.  Any  proposal  meeting  the 
criteria  under  this  request  for  proposals 
will  be  considered  for  funding  provided 
the  eligibility  requirements  are  met. 

Available  Funding  and  Eligibility 

The  amount  available  for  support  of 
this  program  in  fiscal  year  (FY)  1998  is 
approximately  $1,500,000.  It  is 
anticipated  that  EPA  will  provide 
$124,000  in  support  of  Objective  1. 
Section  712  of  the  Agriculture,  Rvual 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1998,  Pub.  L.  No. 
105-86,  prohibits  CSREES  from  paying 
indirect  costs  on  competitively  awarded 
research  grants  that  exceed  14  percent  of 
total  Federal  funds  provided  for  each 
award  under  this  program.  In  addition, 
section  716(b)  of  that  Act  directs  that,  in 
the  case  of  any  equipment  or  product 
that  may  be  authorized  to  be  purchased 
with  funds  under  this  program,  entities 
receiving  such  grant  funds  are 
encouraged  to  use  such  funds  to 
purchase  only  American-made 
equipment  or  products. 

Applicable  Regulations 

This  program  is  subject  to  the 
administrative  provisions  for  the 
Special  Research  Grants  Program  found 
in  7  CFR  Part  3400  (56  FR  58147, 
November  15, 1991),  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
the  processes  regarding  the  awarding  of 
grants,  and  regulations  relating  to  the 
post-award  administration  of  such 
grants.  Other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  grants 
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awarded  under  this  program.  These 
include,  but  are  not  Umited  to: 

7  CFR  Fart  3019— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals,  and  Other 
Non-Profit  Organizations;  and 

7  CFR  Part  3052— Audits  of  States. 
Local  Governments,  and  Non-Profit 
Organizations. 

Program  Description 

This  competitive  grants  program 
supports  efforts  to  modify  existing  pest 
management  approaches  or  develop 
new  methods  that  address  needs  created 
by  the  implementation  of  FQPA.  The 
program  also  addresses  the  need  for 
collection  of  information  for  regulatory 
decision  making  and  for  prioritization  of 
research  and  education  needs.  This 
information  includes  pesticide  use  and 
usage  on  commodities  (including 
livestock  and  ornamentals),  potential 
ahematives  for  pesticides  on  EPA's 
priority  list  (see  Appendix  I),  integrated 
pest  management  programs,  pesticide 
resistance  management  strategies,  and 
potential  mitigation  strategies  for 
reducing  dietary  risk. 

In  FY  1998,  CSREES  vdll  provide 
funding  for  projects  that:  (1)  Develop 
pest  management  profiles  summarizing 
practices  for  specific  commodities  or 
commodity  groups  (including  livestock 
and  ornamentals),  and  (2)  Identify  and 
develop  replacement  or  mitigation 
technologies  for  pesticides  included  on 
EPA's  priority  list  (Appendix  I). 
Proposals  must  either  develop 
Commodity  and  Pest  Management 
Profiles  (Objective  1)  or  develop  both 
Commodity  and  Pest  Management 
Profiles  (Objective  1)  and  replacement 
or  mitigation  technologies  (Objective  2). 
Applicants  are  encouraged  to 
collaborate  with  staff  involved  in 
university  pesticide  impact  assessment 
programs  and  integrated  pest 
management  programs  to  develop 
Commodity  and  Pest  Management 
Profiles.  The  two  objectives  are 
described  below. 

/.  Commodity  and  Pest  Management 
Profiles 

Profiles  are  needed  for  commodities 
that  depend  heavily  on  pesticides 
included  on  EPA's  priority  list  (see 
Appendix  I  and  Appendix  II).  Profiles 
should  document  the  importance  of 
priority  pesticides  to  pest  management 
on  the  commodities  addressed  by  the 
proposal.  Profiles  should  describe  the 
production  process  and  provide  data  on 
pesticide  use  (how,  why,  what,  when 
and  where  pesticides  are  used)  and 
usage  (how  much  is  used,  e.g., 
percentage  crop  treated)  patterns,  pest 


management  practices  used  by  growers, 
and  f)€st  management  practices  ready 
for  implementation  but  not  yet  widely 
used.  Profiles  should  also  indicate 
whether  pesticides  on  the  priority  list 
(Appendix  I)  are  important  to  integrated 
pest  management  programs  or  to 
strategies  to  manage  resistance  to  other 
pesticides,  and  whether  there  are  any 
potential  labeled  or  unlabeled 
alternatives  (chemical  or  nonchemical) 
to  replace  priority  list  pesticides  on  a 
specific  commodity  or  commodity 
group.  Alternatives  can  include  other 
pesticides,  biological  controls,  pest 
resistant  varieties,  or  cultural  practices. 
In  addition,  practices  or  procedures  that 
have  the  potential  to  mitigate  dietary 
risk  from  priority  list  pesticides  should 
be  described.  Pest  management  profiles 
should  follow  the  format  presented  in 
Appendix  HI.  The  sources  for 
information  used  in  preparing  pest 
management  profiles  should  be 
provided  in  the  "References"  section. 
Potentially  affected  growers  or 
commodity  groups  must  be  involved  in 
the  development  of  commodity  and  pest 
management  profiles.  Profiles  must  be 
completed  within  six  months  after 
receipt  of  funding.  Priority  will  be  given 
to  proposals  addressing  one  or  more 
commodities  that  depend  heavily  on 
pesticides  included  on  EPA's  priority 
list  (see  Appendix  I  and  Appendix  II); 
however,  proposals  addressing 
commodities  not  included  in  the  list 
will  be  considered. 

n.  Replacement  or  Mitigation 
Technologies 

Funding  is  available  to  support 
projects  to  develop  and  demonstrate 
pest  management  alternatives  or  risk 
mitigation  strategies  for  one  or  more  of 
the  priority  pesticides  (Appendix  I)  for 
which  there  are  few  or  no  effective 
alternatives  on  any  given  commodity. 
The  focus  should  be  on  modification  of 
existing  approaches  or  introduction  of 
new  methods,  especially  biologically 
based  methods,  that  can  be  rapidly 
brought  to  bear  on  pest  management 
challenges  resulting  from 
implementation  of  FQPA.  Durability 
and  practicality  of  the  proposed  pest 
management  option(s)  or  mitigation 
procedure(s),  and  compatibility  with 
integrated  pest  management  systems, 
are  critical.  Both  technological  and 
economic  feasibility  should  be 
considered.  Pest  management 
alternatives  or  risk  mitigation  options 
identified  should  address  various  risk 
concerns  including  dietary, 
occupational  and  non-occupational 
exposure,  ground  and  surface  water,  and 
other  ecological  risks. 


Note:  The  development  of  replacements  for 
methyl  bromide  is  being  supported  by  other 
funding  agencies  and  will  not  be  supported 
by  the  Pest  Management  Alternatives 
Program. 

Proposals  will  show  evidence  that 
producers,  commodity  groups,  and 
other  affected  user  groups  are  involved 
in  project  design  and  will  be  supportive 
of  the  project  if  funded.  Public-private 
partnerships  and  matching  resources 
from  non-Federal  sources,  including 
producer  or  commodity  groups,  are 
encouraged.  Proposals  should  show 
potential  for  commerciahzation 
(including  product  registration  if 
necessary)  of  any  new  technologies  that 
are  developed. 


Proposal  Format 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  The 
administrative  provisions  governing  the 
Special  Researdi  Grants  Program.  7  CFR 
Part  3400,  set  forth  instructions  for  the 
preparation  of  grant  proposals.  The 
following  requirements  deviate  from 
those  contained  in  §  3400.4(c).  The 
following  provisions  of  this  solicitation 
shall  apply.  Proposals  should  adhere  to 
the  format  requirements  for  the  specific 
objective  addressed  by  the  proposal 
format  below.  Items  three  through  six 
should  be  no  more  than  12  pages  in 
length,  numbered,  and  single-spaced 
with  text  on  one  side  of  the  page  using 
a  12  point  (10  cpi)  type  font  size  and 
one-inch  margins. 

(1)  Application  for  Funding  (Form 
CSREES-661).  All  proposals  must 
contain  an  Application  for  Funding 
(Form  CSREES-661),  which  must  be 
signed  by  the  proposed  principal 
investigators)  and  by  the  cognizant 
Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources.  Principal  investigators  who 
do  not  sign  the  proposal  cover  sheet  will 
not  be  listed  on  the  grant  doomient  in 
the  event  an  award  is  made.  The  title  of 
the  proposal  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
emphasis  of  the  project.  Because  this 
title  will  be  used  to  provide  information 
to  those  who  may  not  be  familiar  with 
the  proposed  project,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition,  phrases 
such  as  "investigation  of  or  "research 
on"  should  not  be  used. 

^2)  Table  of  Contents.  For  ease  in 
locating  information,  each  proposal 
must  contain  a  detailed  table  of  contents 
just  after  the  proposal  cover  page.  The 
Table  of  Contents  should  include  page 
numbers  for  each  component  of  the 
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proposal.  Pagination  should  begin 
immediately  following  the  Table  of 
Contents. 

(3)  Executive  Summary.  Describe  the 
project  in  terms  that  can  be  understood 
by  a  diverse  audience  of  university 
personnel,  producers,  various  public 
and  private  groups,  budget  sta^,  and  the 
general  public.  This  should  be  on  a 
separate  page,  no  more  than  one  page  in 
length  and  have  the  following  format: 
Name(s)  of  principal  investigator(s)  and 
institutional  affiliation,  project  title,  key 
words,  and  project  sximmary. 

(4)  Problem  Statement.  Idientify  the 
pest  management  problem  addressed,  its 
significance,  and  options  for  solution. 
Identify  the  commodities  (from  the 
commodity  list.  Appendix  D)  and  the 
pesticides  (from  the  priority  list. 
Appendix  I)  that  will  be  addressed  by 
the  proposed  project.  Proposals  can 
address  commodities  not  listed  in 
Appendix  II  as  long  as  priority 
pesticides  are  used  in  the  production 
system.  Describe  the  production  area 
addressed  (including  acreage), 
frequency  and  severity  of  losses  to  pests 
controlled  with  priority  pesticides 
(Appendix  I),  and  the  potential 
applicability  to  other  production  regions 
(if  the  proposal  addresses  Objective  2). 
Provide  sources  of  data  and  other 
information  on  pesticide  use,  usage 
patterns,  and  pest  management 
practices.  As  appropriate,  proposals 
should  address  issues  as  they  relate  to 
current  integrated  pest  management  and 
crop  production  practices,  technologic 
and  economic  feasibility  of  potential 
new  practices,  and  their  potential 
durability. 

(5)  Objectives.  Provide  clear,  concise, 
complete,  and  logically  arranged 
statements  of  the  speciflc  aims  of  the 
proposed  effort. 

(6)  Research,  Education,  and 
Technology  Transfer  Plan.  This  section 
is  only  needed  if  the  proposed  project 
includes  development  of  replacement  or 
mitigation  technologies  (Objective  2). 
Proposals  should  provide  a  detailed 
plan  for  the  research,  education,  and 
technology  transfer  required  to 
implement  the  alternative  solution  in 
the  field,  and  should  identify 
milestones. 

(7)  User  Involvement.  Describe  role  of 
producers,  commodity  groups,  and 
other  end-users  in  identifying  the  need 
for  the  work  being  proposed,  and  their 
anticipated  involvement  in  the  project  if 
funded.  Competitive  proposals  will 
demonstrate  involvement  of  affected 
user  groups  in  project  design, 
implementation,  and  funding. 

(8)  Facilities  and  Equipment.  All 
facilities  and  major  items  of  equipment 
that  are  available  for  use  or  assignment 


to  the  proposed  research  project  during 
the  requested  period  of  support  should 
be  described.  La  addition,  items  of 
nonexpendable  equipment  necessary  to 
conduct  and  successfully  complete  the 
proposed  project  should  be  listed  with 
the  amount  and  justification  for  each 
item. 

(9)  Collaborative  Arrangements.  If  the 
nature  of  the  proposed  project  requires 
collaboration  or  subcontractual 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  collaborator(s)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Funding  contributions  by 
collaborators  that  will  be  used  to 
accomplish  the  stated  objectives  should 
be  identified.  Evidence  (i.e..  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 
collaborative  arrangement(s)  has  the 
potential  for  conflict(s)  of  interest. 

(10)  Personnel  Support.  To  assist  peer 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  clearly  identified.  For  each  principal 
investigator  involved,  and  for  all  senior 
associates  and  other  professional 
personnel  who  are  expected  to  work  on 
the  project,  whether  or  not  funds  are 
sought  for  their  support,  the  following 
should  be  included: 

(i)  An  estimate  of  the  time 
commitments  necessary; 

(ii)  Curriculum  vitae.  The  curriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials,  or 
commodity  production  knowledge  or 
experience  with  that  commodity  (e.g.. 
educational,  employment  and 
professional  history,  and  honors  and 
awards).  Unless  pertinent  to  the  project, 
to  personal  status,  or  to  the  status  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  community 
activities  should  not  be  included.  Each 
vitae  shall  be  no  more  than  two  pages 
in  length,  excluding  the  publication 
lists;  and 

(iii)  Publication  List(s).  A 
chronological  list  of  all  publications  in 
refereed  journals  during  the  past  four 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Authors  should  be  listed  in 
the  same  order  as  they  appear  on  each 
paper  cited,  along  with  the  title  and 
complete  reference  as  these  items 
usually  appear  in  journals. 


(1 1)  Budget.  A  detailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  requested  support 
for  the  overall  project  period.  A  copy  of 
the  form  which  must  be  used  for  this 
purpose  (Form  CSREES-55).  along  with 
instructions  for  completion,  is  included 
in  the  Application  Kit  and  may  be 
reproduced  as  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed,  provided  that  the 
item  or  service  for  which  support  is 
requested  may  be  identified  as 
necessary  for  successful  conduct  of  the 
proposed  project,  is  allowable  under 
applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  appUcable 
Federal  statute.  However,  the  recovery 
of  indirect  costs  imder  this  program  may 
not  exceed  the  lesser  of.the  grantee 
institution's  official  negotiated  indirect 
cost  rate  or  the  equivalent  of  14  percent 
of  total  Federal  funds  awarded.  This 
limitation  also  applies  to  the  recovery  of 
indirect  costs  by  any  subawardee  or 
subcontractor,  and  should  be  reflected 
in  the  subrecipient  budget. 

Note:  For  projects  awarded  under  the 
authority  of  Sec.  2(c)(1)(A)  of  Pub.  L.  No.  89- 
106.  no  funds  will  be  awarded  for  the 
renovation  or  refurbishment  of  research 
spaces:  the  purchase  or  installation  of  fixed 
equipment  in  such  spaces;  or  for  the 
planning,  repair,  rehabilitation,  acquisition, 
or  construction  of  a  building  or  focility. 

(12)  Research  Involving  Special 
Considerations.  If  it  is  anticipated  that 
the  research  project  will  involve 
recombinant  DNA  or  RNA  research, 
experimental  vertebrate  animals,  or 
human  subjects,  an  Assurance 
Statement,  Form  CSREES-662,  must  be 
completed  and  included  in  the 
proposal.  Please  note  that  grant  funds 
vdll  not  be  released  until  CSREES 
receives  and  approves  doctimentation 
indicating  approval  by  the  appropriate 
institutional  committee(s)  regarding 
DNA  or  RNA  research,  animal  care,  or 
the  protection  of  human  subjects.  9s 
applicable. 

(13)  Current  and  Pending  Support.  All 
proposals  must  contain  Form  CSREES- 
663  listing  this  proposal  and  any  other 
current  public  or  private  research 
support  (including  in-house  support)  to 
which  key  personnel  identified  in  the 
proposal  have  committed  portions  of 
their  time,  whether  or  not  salary  support 
for  the  person(s)  involved  is  included  in 
the  budget.  Analogous  information  must 
be  provided  for  any  pending  proposals 
that  are  being  considered  by,  or  that  will 
be  submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
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will  not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  of 
CSREES  for  this  purpose.  However,  a 
proposal  that  duplicates  or  overlaps 
substantially  with  a  proposal  aheady 
reviewed  and  funded  (or  that  will  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program. 

(14)  Additions  to  Project  Description. 
The  Administrator  of  CSREES,  the 
members  of  peer  review  groups,  and  the 
relevant  program  staff  expect  each 
project  description  to  be  complete  while 
meeting  the  page  limit  established  in 
this  section  (Proposal  Format). 
However,  if  the  inclusion  of  additional 
information  is  necessary  to  ensure  the 
equitable  evaluation  of  the  proposal 
(e.g.,  photographs  that  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  that  are  deemed  to  be 
unsuitable  for  inclusion  in  the  text  of 
the  proposal),  then  14  copies  of  the 
materials  should  be  submitted.  Each  set 
of  such  materials  must  be  identified 
with  the  name  of  the  submitting 
organization,  and  the  nanie(s)  of  the 
principal  investigator{s).  Information 
may  not  be  appended  to  a  proposal  to 
circumvent  page  limitations  prescribed 
for  the  project  description.  Extraneous 
materials  will  not  be  used  during  the 
peer  review  process. 

Note:  Specific  organizational  management 
information  relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  prior  to  the 
award  of  a  grant  for  this  program  if  such 
information  has  not  been  provided 
previously  under  this  or  another  program  for 
which  the  sponsoring  agency  is  responsible. 
If  necessary,  USDA  will  contact  an  applicant 
to  request  organizational  management 
information  once  a  proposal  has  been 
reconunended  Tor  funding. 

Compliance  with  the  National 
Environmental  Policy  Act 

As  outlined  in  7  CFR  Part  3407 
(CSREES's  implementation  of  the 
National  Environmental  PoUcy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.)),  the  environmental  data  or 
documentation  for  any  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibilities  under  NEPA.  In  some 
cases,  however,  the  preparation  of 
environmental  data  or  dociimentation 
may  not  be  required.  Certain  categories 
of  actions  are  excluded  from  the 
requirements  of  NEPA.  The  USDA  and 
CSREES  exclusions  are  Usted  in  7  CFR 
lb.3  and  7  CFR  3407.6,  respectively. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA  (e.g.,  preparation 
of  an  environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS)). 


pertinent  information  regarding  the 
possible  environmental  impacts  of  a 
proposed  project  is  necessary;  therefore, 
the  National  Environmental  Policy  Act 
Exclusions  Form  (Form  CSREES-1234) 
provided  in  the  Application  Kit  must  be 
included  in  the  proposal  indicating 
whether  the  applicant  is  of  the  opinion 
that  the  project  falls  within  one  or  more 
of  the  categorical  exclusions.  Form 
CSREES-1234  should  follow  Form 
CSRBES-661,  AppHcation  for  Funding, 
in  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  EA  or  an  EIS  is 
necessary  for  an  activity,  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
that  may  cause  such  activity  to  have  a 
significant  environmental  effect. 

Proposal  Evaluation 

Priority  will  be  given  to  proposals  that 
address  one  or  more  of  the  commodities 
Usted  in  Appendix  II;  however, 
proposals  addressing  commodities  not 
included  in  this  list  will  be  considered. 
Proposals  will  be  evaluated  for 
relevancy  (Criterion  1.  25  points)  by 
representatives  from  USDA,  EPA, 
appropriate  farm  and  commodity 
organizations,  and  consumer  groups. 
Methodology  and  scientific  rigor 
(Criteria  2-6,  75  points)  will  be 
evaluated  by  panel  with  appropriate 
IPM  and  pesticide  expertise.  Panel 
members  will  include  representatives 
with  appropriate  science  backgrounds 
from  land-grant  universities  (including 
IPM,  IR-4,  and  the  National  Agricultural 
Pesticide  Impact  Assessment  Program), 
USDA,  EPA,  and  other  organizations  as 
appropriate.  Funding  determinations 
will  be  made  by  the  Administrator  of 
CSREES.  in  consultation  with  the 
Administrator  of  EPA  or  her  designee, 
based  on  technical  merit  and  targeted 
need  areas. 

Proposals  that  will  only  develop  Crop 
and  Pest  Management  Profiles 
(Objective  1)  will  be  evaluated  as  a 
separate  group,  and  will  not  be  scored 
on  potential  to  reduce  reUance 
(Criterion  4). 

The  following  criteria  will  be  used  in 
evaluating  proposals: 

1.  Relevance  to  Program  Objectives 
(25  points) 

2.  Importance  of  the  Problem 
(Problem  Statement)  (15  points) 

3.  Appropriateness  of  Methods  in 
Meeting  Objectives  (20  points) 

4.  Potential  to  Reduce  Rehance  (20 
points) 

5.  Level  of  User  Involvement  (10 
points) 


6.  Appropriateness  of  the  Budget  (10 
points) 

Confidentiality 

CSREES  receives  grant  proposals  in 
confidence  and  will  protect  the 
confidentiahty  of  their  contents  to  the 
maximum  extent  permitted  by  law. 
Information  contained  in  unfunded 
proposals  will  remain  the  property  of 
the  apphcant.  However,  CSREES  will 
retain  one  copy  of  all  proposals  received 
for  a  one  year  period;  extra  copies  will 
be  destroyed. 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  public  record, 
available  to  the  pubUc  upon  specific 
request  under  the  Freedom  of 
Information  Act  (FOIA).  Information 
that  the  Secretary  of  Agriculture 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  by  the  applicant  with  the 
term  "confidential  proprietary 
information." 

How  to  Obtain  Application  Materials 

Copies  of  this  sohcitation,  the 
administrative  provisions  for  the 
Program  (7  CFR  Part  3400),  and  the 
Application  Kit,  which  contains 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  applications  for  funding, 
may  be  obtained  by  contacting:  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research. 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2245; 
1400  Independence  Avenue.  S.W.; 
Washington.  D.C.  20250-2245; 
Telephone:  (202)  401-5048.  When 
contacting  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
forms  for  the  Special  Research  Grants 
Program  "Pest  Management  Alternatives 
Research:  Special  Program  Addressing 
Food  Quality  Protection  Act  Issues. 
Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  1998 
Special  Research  Grants  Program— Pest 
Management  Alternatives  Research: 
Special  Program  Addressing  Food 
Quality  Protection  Act  Issues.  The 
materials  will  then  be  mailed  to  you 
(not  E-mailed)  as  quickly  as  possible. 

Proposal  Submission 

What  to  Submit 

An  original  and  20  copies  of  a 
proposal  must  be  submitted.  Each  copy 
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must  be  stapled  securely  in  the  upper 
left-hand  comer  (DO  NOT  BIND).  All 
copies  of  the  proposal  must  be 
submitted  in  one  package. 

Where  and  When  to  Submit 

Proposals  must  be  received  by  July  20, 
1998.  Proposals  sent  by  First  Class  mail 
must  be  sent  to  the  following  address: 
Special  Research  Grants — Pest 
Management  Alternatives,  c/o  Proposal 
Services  Unit,  Office  of  Extramural 
Programs,  Cooperative  State  Research, 
Education,  and  Extension  Service  U.S. 
Department  of  Agriculture.  STOP  2245. 
1400  Independence  Avenue.  S.W., 
Washington.  D.C.  20250-2245. 
Telephone:  (202)  401-5048. 

Proposals  that  are  delivered  by 
express  mail,  a  courier  service,  or  by 
hand  must  be  submitted  to  the  following 
address  (note  that  the  zip  code  differs 
from  that  shown  above):  Special 
Research  Grants — Pest  Management 
Alternatives;  c/o  Proposal  Services  Unit; 
Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  Room  303.  Aerospace 
Center;  901  D  Street.  S.W.;  Washington. 
D.C.  20024;  Telephone:  (202)  401-5048. 

Additional  Information 

For  reasons  set  forth  in  the  final  rule- 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115,  June  24.  1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  ofBcials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Action  of  1995  (44  U.S.C.  chapter  35). 
the  collection  of  information 
requirements  contained  in  this  Notice 
have  been  approved  under  OMB 
Document  No.  0524-0022. 

Done  at  Washington.  D.C,  on  this  11th  day 
of  June,  1998. 

Colien  HefEeran, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 

Priority  Ust  of  Pesticides 

[Pestxsdes  that  will  be  first  to  undergo  review 
of  tolerances  by  EPA,  as  required  by  the 
Food  Quality  Protection  Act  of  1996] 

ORQANOPHOSPHATES 

Acephate — I 
Azinphos-methyl— I 
Bensulide— H 
Chlorethoxylos — I 
Chlorpynlos — I 
Chlorpynfos  methyl — I 
Coumaphos — I 
DEF— Defoliant 
Diazinon — I 
Dtchkxvos — I 
Dicrotopfxjs — I 


Priority  List  of  Pesticides— 

Priority  List  of  Pesticides— 

Continued 

Continued 

[Pesticides  that  will  be  first  to  undergo  review 

[Pesticides  that  wiH  be  first  to  undergo  review 

of  tolerances  by  EPA.  as  required  by  the 

of  tolerances  by  EPA,  as  required  by  the 

Food  Quality  Protecfton  Act  of  1996] 

Food  Quality  Protection  Act  of  1996] 

Dimethoate — 1 

Heptachlor — 1 

Disulfoton — 1 

Iprodione — F 

Ethior>— 1 

Lactofen— H 

Ethoprop— 1.  N 

Lindane — 1 

Ethyl  parathion — 1 

Mancozet)— F 

Fenamiphos — 1,  N 

Maneb— F 

Fenitrothion — 1 

Metam  sodium — F.  1,  H,  N.  soil  fumigant 

Fenthion — 1 

Metiram — F 

Fonofos — 1 

MGK  repellent — repellent,  synergist 

Isofenphos— J 

Orthophenylphenol — AM.  F.  vinjcide 

Malathion— 1 

Oxythioquinox — 1 

Methamidophos — 1 

Pentachlorophenol— F 

Methidathiorv— 1 

Pronamide — H 

Methyl  parathKXV- J 

Propargrte — 1 

Naled— 1 

Propoxur— 1 

Oxydemeton  methyl — 1 

Propylene  oxide— AM.  1.  F 

Phorate— 1 

Telone — N.  soil  fumigant 

Phosmet— 1 

Terrazole — F 

Phostebupirim — 1 

Thiodicart) — 1 

Pinmiphos  methyl— 1 

TPTH— F 

Profenofos— 1 

Vindozolin — F 

Propetamphos — 1 

SuHotepp— 1 

AAt)breviations:  AM  »  antimicrobial;  1  «  in- 

Sulprofos—1 

secticide;  F  >  fungicide;  IGR  -  insect  growth 

Temephos— 1 

regulator  H  -  hert)icide;  N  -  nematiade. 

Terbufos— 1 
Tetrachlorvinphos — 1 

Appendix  II 

Tnchlorfon — 1 

USDA  and  EPA  have  determined  that 
production  of  the  following 

CARBAMATES 

commodities  may  depend  heavily  on 

2EEEBC— F 

the  pesticides  included  on  the  priority 

AJdicart)— 1.  N 

list  Appendix  I).  The  possible 

Asulam — H 

regulatory  impacts  of  FQPA  for  these 

BendiocartJ— 1 

commodities  are  not  known.  To  emswer 

Benomyl — F 

questions  that  may  arise  during  FQPA 

Cart)aryl— 1 

implementation.  Pest  Management 

CartJerxlazim — F 

Profiles  are  critical  for  these 

Cartwfuran— 1.  N 

commodities.  Priority  will  be  given  to 

Chlofpropham— H 
Desmidipham — H 
Fenoxycart) — 1 

proposals  that  address  one  or  more  of 
the  commodities  on  this  list. 

Formetar^te  HC — 1 

alfialia  (seed,  forage)                 ^ 

Methiocartj— J 

artichoke 

Methomyt— 1 

asparagus 

Oxamyl— 1.  N 

avocado 

Phenmedipham — H 

barley 

Propamocafb  hydrochloride— F 

beans  (dry,  lima,  snap) 

Projwxur- 1 

beets 

Thiodicart)— 1 

blackberry 

Thiophanate  methyl — F 

blueberry 

Troysan  KK— AM.  F 

broccoli 

brussels  sprouts 

POTENTIAL  CARCINOGENS 

canola 

(BI'S  AND  B^s) 

carrot 

1  •  n 

cauliflower 

Acetochlor— « 

celery 

Aaflourfen  sodium— H 

citrus 

Alachlor— H 

clover  seed 

Amitro«— H 

cnle  crops 

Cacodytic  add— H 

coUards 

Captan — F 

cranberry 

Chlofothalonil— F 

cucumber 

Creosote— wood  preservative  • 

date 

Cyproconazoie— F 

eggplant 

Daminozide  (Alar) — growth  retardant 

endive 

ETO— fumtgant,  sterilant 

H 

Fenoxycart)— IGR 

fiberts 

Fo^— F 

garlic 

Formaldehyde — fumigant,  germicide 

green  onions 
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greens 
hops 
kale 
kiwi 

lettuce 

livestock 

mango 

melons 

mint 

okra 

onion 

ornamentals  (nursery,  greenhouse) 

parsley 

peach 

peanut 

pear 

peas  (dry,  green,  processed) 

peppers  (bell,  sweet,  hot) 

pineapple 

pistachio 

potato 

pumpkin 

radish 

spinach 

squash 

stonefruit 

sugarbeet 

sweet  p>otato 

tomato 

turnip 

watermelon 

Appendix  III 

FQPA  instructs  USDA  and  EPA  to  obtain 
use  and  usage  data  for  major  and  minor 
crops.  Qjmmodity  and  Pest  Management 
Profiles  will  help  USDA  and  EPA  better 
understand  the  impacts  of  FQPA 
implementation  on  individual  commodities 
by  providing  an  overview  of  the  production 
system.  The  crop  profiles  should  include 


typical  use  information  (not  simply  what 
pesticide  labels  state)  and  should  be 
presented  in  the  following  format: 

(insert  name  of  commodity(ies)  and  state{s)/ 
region  covered  by  profile  here) 

Production  Facts:  State/region  ranking  in 
the  national  production  of  the  commodity; 
state/region  contribution  to  total  U.S. 
production  of  the  commodity  (percent);  state/ 
region  yearly  production  numbers  for  the  last 
3  to  5  years  (total  acres  grown;  total  acres 
harvested)  and  cash  value;  production  costs 
on  a  yearly  basis;  portion  of  commodity  for 
fresh  market  v.  that  for  processing. 

Production  Regions:  Define  the  production 
regions  for  the  commodity  within  your  state/ 
region. 

Cultural  Practices:  Describe  the  cultural 
practices  used  for  producing  this  commodity 
within  your  state  (e.g.,  soil  types,  irrigation 
practices,  land  preparation,  planting  times, 
thinning  practices,  etc.).  Hig}ilight  intrastate 
or  regional  differences  if  they  exist. 

Pest  Management 

For  All  Pests:  Identify  the  pests  needing  to 
be  managed  (diseases,  insects,  nematodes, 
vertebrates,  weeds,  etc.),  ftequency  of 
occurrence  (yearly,  sporadic,  weather 
related),  the  damage  they  do,  percentage  of 
acres  infested  with  the  pest  (for  each  growing 
season  or  crop  cycle),  pest  life  cycles,  critical 
timing  of  control  measures,  yield  losses 
attributed  to  each  pest.  Note  any  regional 
differences  that  may  occur  within  the  state  or 
region  covered  by  this  profile. 

Chemical  Controls:  For  each  pest  discussed 
above  identify  the  active  ingredients  from 
Appendix  I  that  are  used  to  control  that  pest; 
include  chemical  name,  trade  name, 
formulations,  percent  crop  treated,  type  of 


application  (aerial,  ground,  chemigation, 
banded,  broadcast,  in-furrow,  etc.),  typical 
application  rates,  timing  (pre-plant,  foliar,  5- 
leaf  stage,  etc.),  typical  number  of 
applications  per  growing  season  or  crop 
cycle,  typical  pre-harvest  interval.  Identify 
importance  to  IPM  or  resistance  management 
programs.  Discuss  efficacy  issues  for  each 
active  ingredient. 

Chemical  and  Nonchemical  Alternatives: 
Discuss  availability  and  efficacy  issues 
associated  with  alternatives  for  pest/pesticide 
combinations  discussed  above.  Chemical 
alternatives  that  also  are  priority  pesticides 
(Appendix  I)  should  be  identified  as  such. 
Include  a  description  of  possible  IPM 
strategies  that  could  reduce  reliance  on 
priority  pesticides  identified  in  Appendix  I. 

Cultural  Control  Practices:  Identify  and 
discuss  any  cultural  practices  (e.g.,  planting 
dates,  resistant  varieties,  row  spacing)  used 
to  manage  pests. 

Biological  Controls:  Discuss  any  biological 
control  programs  that  are  relevant  for  the 
pest/commodity;  include  pheromone  use  if 
applicable. 

Other  issues:  Discuss  any  export  issues 
(international  or  interstate)  or  food  processor 
restrictions  that  may  limit  the  use  of  a  given 
active  ingredient,  or  any  other  relevant  issues 
involving  pesticide  use  on  this  commodity. 

Key  Contacts:  Identify  commodity  experts 
within  the  state  or  production  region  by        • 
specialty. 

Cite  References:  Identify  sources  of 
f>esticide  use  and  usage  data,  pest 
management  practices,  etc. 

[PR  Doc.  98-16153  Filed  6-17-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Notice  of  Fiscal  Year  1998  Agricultural 
Telecommunications  Program; 
Solicitation  of  Proposals 

AGENCY:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  is  soHciting  proposals  under  the 
Agricultural  Telecommunications 
Program.  The  Agricultural 
Telecommunications  Program  is 
authorized  in  Section  1673  of  the  Food, 
Agricultiu*,  Conservation,  and  Trade 
Act  of  1990.  Pub.  L.  101-624  (7  U.S.C. 
5926).  It  is  anticipated  that  grants  will 
be  awarded  competitively  under  the 
program  in  support  of  the  following 
program  areas:  (1)  Program  Delivery  and 
Innovative  Program  Development/ 
Production,  and  (2)  Capacity  Building. 
DATE:  Applications  must  be  received  on 
or  before  August  17,  1998.  Proposals 
received  after  August  17,  1998  will  not 
be  considered  for  funding. 
ADDRESSES:  Proposals  sent  by  First  Class 
mail  must  be  sent  to  the  following 
address:  Agricultural 
Telecommimications  Program,  c/o 
Proposal  Services  Unit,  Office  of 
Extramural  Programs,  Cooperative  State, 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STOP  2245, 1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
2245.  Teleohone:  (202)  401-5048. 

Proposals  that  are  delivered  by 
Express  mail,  courier  service,  or  by  hand 
must  be  sent  to  the  following  address: 
Agricultural  Telecommunications 
Program,  cyo  Proposal  Services  Unit, 
Office  of  Extramural  Programs, 
Cooperative  State,  Research,  Education, 
and  Extension  Service.  U.S.  Department 
of  Agriculture,  Room  303,  Aerospace 
Center,  901  D  Street,  S.W.,  Washington, 
D.C.  20024.  Telephone:  (202)  401-5048. 

For  programmatic  issues  contact: 
Cathy  Bridwell;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2216;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2216;  telephone  (202)  720-6084; 
Internet:  cbridwell@reeusda.gov 

For  administrative  issues  contact:  the 
Grants  Management  Branch,  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2246;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2246;  telephone  (202)  401-5050. 
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Part  I — Program  Description 

A.  Purpose 

Proposals  are  requested  for  the 
purpose  of  awarding  competitive  grants 
for  fiscal  year  (FY)  1998  imder  the 
Agricultural  Telecommunications 
Program  (Program).  Grants  will  be 
awarded  to  eligible  institutions  to  assist 
in  the  development  and  utilization  of  an 
agricultural  communications  network  to 
facilitate  and  to  strengthen  agricultural 
extension,  resident  education  and 
research,  and  domestic  and 
international  marketing  of  United  States 
commodities  and  products  through  a 
partnership  between  eligible  institutions 
and  the  U.S.  Department  of  Agriculture 
(USDA).  The  network  will  employ 
satellite  and  other  telecommunications 
technology  to  disseminate  and  to  share 
academic  instruction,  cooperative 
extension  programming,  agricultural 
research,  and  marketing  information. 
The  authority  for  this  Program  is 
contained  in  Section  1673  of  the  Food, 
Agriculture,  Conservation,  p. id  Trade 
Act  of  1990.  Pub.  L.  101-624  (7  U.S.C. 
5926).  This  Program  is  administered  by 
the  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)ofUSDA. 

B.  Available  Funding 

For  FY  1998.  $873,000  is  available  for 
the  Program.  Grants  under  this  Program 
may  provide  funds  for  no  more  than  50 
percent  (50%)  of  the  cost  of  a  proposed 
project,  unless  otherwise  determined  by 
the  Secretary  in  accordance  with  the 
provisions  of  Sec.  1673(g)  of  Pub.  L. 
101-624  (7  U.S.C.  5926(g)).  Project 
funds  will  be  awarded  for  one  fiscal 


year.  Applicants  may  recompete  for 
additional  funding,  but  projects  will  not 
be  renewed.  Funds  will  be  awarded  for 
no  more  than  $50,000  for  Capacity 
Building  projects.  Funds  will  be 
awarded  for  no  more  than  $100,000  for 
Program  DeHvery  and  Innovative 
Program  Development/Production 
projects. 

C.  Matching  Funds  Requirement 

A  grant  awarded  under  this  Program 
must  be  matched  by  the  recipient  with 
equal  funds  from  a  non-Federal  source 
unless  otherwise  determined  by  the 
Secretary  in  accordance  with  the 
provisions  of  Sec.  1673(g)  of  Pub.  L. 
101-624  (7  U.S.C.  5926(g}).  The 
matching  requirement  must  be  satisfied 
through  allowable  costs  incurred  by  the 
recipient  or  subrecipient  and  through 
third  party  in-kind  contributions. 

D.  Eligibility 

Proposals  are  invited  from  accredited 
institutions  of  higher  education. 
Applicants  must  demonstrate  that  they 
participate  in  a  network  that  distributes 
programs  consistent  with  the  following 
objectives:  (1)  make  optimal  use  of 
available  resources  for  agricultural 
extension,  resident  education,  and 
research  by  sharing  resources  between 
participating  institutions;  (2)  improve 
the  competitive  position  of  United 
States  agriculture  in  international 
markets  by  disseminating  information  to 
producers,  processors,  and  researchers; 
(3)  train  students  for  careers  in 
agriculture  and  food  industries;  (4) 
facilitate  interaction  among  leading 
agricultural  scientists;  (5)  enhance  the 
ability  of  United  States  agriculture  to 
respond  to  environmental  and  food 
safety  concerns,  and;  (6)  identify  new 
uses  for  farm  commodities  and  to 
increase  the  demand  for  United  States 
agricultural  products  in  both  domestic 
and  foreign  markets. 

Pursuant  to  Sec.  1673(e)  of  Pub.  L. 
101-624  (7  U.S.C.  5926(e)),  preferential 
consideration  will  be  given  to 
applications  that — (i)  are  submitted  by 
institutions  affiliated  with  an 
established  agricultural 
telecommunications  network  that 
distributed  programs  to  a  wide 
geographical  area;  or  (ii)  demonstrate 
the  need  for  such  assistance,  taking  into 
consideration  the  relative  needs  of  all 
applicants  and  the  financial  ability  of 
the  applicants  to  otherwise  secure  or 
create  the  telecommunications  system. 

These  preferences  will  be  factored 
into  the  evaluation  of  the  Partnerships 
and  Collaboration  and  Project  Need 
Criteria,  respectively. 
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E.  Definitions 

For  the  purpose  of  awarding  hinding 
under  this  Program,  the  following 
definitions  are  applicable: 

(1)  Accredited  institutions  of  higher 
education  means  a  college  or  university 
which  is  an  educational  institution  in 
any  State  which:  (a)  admits  as  regular 
students  only  persons  having  a 
certificate  of  graduation  from  a  school 
providing  secondary  education,  or  the 
recognized  equivalent  of  such  a 
certificate;  (b)  is  legally  authorized 
within  such  State  to  provide  a  program 
of  education  beyond  secondary 
education;  (c)  provides  an  educational 
program  for  which  a  baccalaureate 
degree  or  any  other  higher  degree  is 
awarded;  (d)  is  a  public  or  other 
nonprofit  institution;  and  (e)  is 
accredited  by  a  nationally  recognized 
accrediting  agency  or  association. 

(2)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(3)  Agricultural  telecommunications 
means  those  activities  established  to 
encourage  development  and  utilization 
of  an  agricultural  communications 
network  employing  satellite  and  other 
telecommunications  technologies  to 
disseminate  and  to  share  academic 
instruction,  cooperative  extension 
programming,  agricultural  research,  and 
marketing  information. 

(4)  Authorized  departmental  officer 
means  the  Secretary  of  the  U.S. 
Department  of  Agriculture  (USDA)  or 
the  individual  acting  within  the  scope 
of  delegated  authority,  who  is 
responsible  for  awarding  and 
administering  grants  on  behalf  of  the 
Secretary. 

(5)  Authorized  organizational 
representatives  means  the  president  or 
chief  executive  officer  of  the  applicant 
organization  or  the  official,  designated 
by  the  president  or  chief  executive 
officer  of  the  applicant  organization, 
who  has  the  authority  to  commit  the 
resources  of  the  organization. 

(6)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(7)  Cash  contributions  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

(8)  Communications  network  refers  to 
television  or  cable  television  origination 
or  distribution  equipment,  signal 
conversion  equipment  (including  both 
modulators  and  demodulators). 


computer  hardware  and  software, 
programs  or  terminals,  or  related 
devices,  used  to  process  and  exchange 
data  through  a  telecommunications 
system  in  which  signals  are  generated, 
modified  or  prepared  for  transmission, 
or  received,  via  telecommunications 
terminal  equipment  or  via 
telecommunications  transmission. 

(9)  Delivery  means  the  transmission 
and  reception  of  programs  by  facilities 
that  transmit,  receive,  or  carry  data 
between  telecommunications  terminal 
equipment  at  each  end  of  a 
telecommunications  circuit  or  path. 

(10)  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(11)  Equipment  means  tangible 
personal  property  including  exempt 
property  charged  directly  to  the  award 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit. 

(12)  Facilities  includes  microwave 
antennae,  fiberoptic  cables  and 
repeaters,  coaxial  cables, 
communications  satellite  ground  station 
complexes,  and  copper  cable  electronic 
equipment  associated  with 
telecommunications  transmission  and 
similar  items  subject  to  the  approval  of 
the  authorized  departmental  officer. 

(13)  Grant  means  the  award  by  the 
authorized  departmental  officer  of  funds 
to  an  accredited  institution  of  higher 
education  to  assist  in  meeting  the  costs 
of  conducting,  for  the  benefit  of  the 
public,  as  identified  project  which  is 
intended  and  designed  to  accomplish 
the  purpose  of  the  program  as  identified 
in  these  guidelines. 

(14)  Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(15)  Matching  means  that  portion  of 
allowable  project  costs  not  borne  by  the 
Federal  Government,  including  the 
value  of  in-kind  contributions. 

(16)  Peer  Review  Panel  means  a  group 
of  experts  qualified  by  training  and 
experience  in  particular  fields  to  give 
expert  advice  on  the  merit  of  grant 
applications  in  such  fields,  who 
evaluate  eligible  proposals  submitted  to 
this  program  in  their  personal  area(s)  of 
expertise. 

(17)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (4)  above. 

(18)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(19)  Project  director  means  the  single 
individual  designated  by  the  grantee  in 
the  grant  application  and  approved  by 
the  authorized  departmental  officer  who 


is  responsible  for  the  direction  and 
management  of  the  project. 

(20)  Project  period  means  the  period, 
as  stated  in  the  award  document  and 
modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

(21)  Satellite  ground  station  complex 
includes  transmitters,  receivers,  and 
communications  antennae  at  the  Earth 
station  site  together  with  the 
interconnecting  terrestrial  transmission 
facilities  (including  cables,  fine,  or 
microwave  facilities)  and  modulating 
and  demodulating  equipment  necessary 
for  processing  traffic  received  from  the 
terrestrial  distribution  system  prior  to 
transmission  via  satellite  and  the  traffic 
received  firom  the  satellite  prior  to 
transfer  to  terrestrial  distribution 
systems. 

Part  n — ^Program  Areas 

A.  Program  Delivery  and  Innovative 
Program  Development/Production 

1.  Description 

Applicants  may  submit  a  proposal  in 
the  Program  Delivery  and  Ininovative 
Program  Development/Production  area 
requesting  funding  to:  (1)  operate  an 
agricultural  communications  network, 
employing  satellite  and  other 
telecommunications  technology,  to 
deliver  Cooperative  Extension 
programming,  academic  instruction, 
agricultural  research  and  marketing 
information  through  partnership(s) 
between  eligible  institutions  and  the 
Department;  or,  (2)  develop  distance 
education  programming.  The  project 
goal(s)  and  objective(s)  must  be  clearly 
stated  in  the  proposal.  Proposals  in  this 
area  must  clearly  target  a  systematic 
approach  to  building  an  infrastructure 
to  deliver  programming  at  a  distance  or 
must  demonstrate  an  innovation  to 
developing  distance  education 
programming. 

Each  proposal  Mdll  be  evaluated  based 
on  three  broad  principles:  (1)  Is  there  a 
real  need  for  the  project;  (2)  will  the 
strategy  identified  meet  the  need:  and 
(3)  is  the  project  sustainable? 

Each  proposal  must  document  the 
need  for  the  project,  based  on  literature 
review,  case  studies,  audience  analysis 
and/or  needs  assessment. 

The  project  strategy  should  reflect  an 
integrated  approach  to  instructional 
design  including  subject-matter  content, 
educational  methodology  and 
compatible  production  and  delivery 
techniques.  The  approach  described 
must  meet  the  identified  need. 

Evidence  must  be  given  that  the 
project  will  be  supported  by  the 
institution  or  by  other  groups  or 
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institutions  that  may  wish  to  continue 
the  project. 

2.  Project  Narrative 

The  narrative  portion  of  the  proposal 
must  describe  how  the  project  meets  the 
three  broad  principles  identified  above. 
It  must  not  exceed  20  pages  in  length 
and  no  additional  material  or  appendix 
will  be  considered.  The  narrative  should 
contain  the  following  sections: 

(a)  Project  Need.  Describe  the 
background  and  situation  leading  to  the 
need  for  the  project.  The  project  must  be 
based  on  a  need  articulated  by  an 
audience  or  on  a  needs  assessment. 
Describe  the  targeted  audience(s)  for 
whom  the  project  will  be  designed 
including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  audience.  If  appropriate, 
describe  the  methodology  and  results  of 
the  needs  assessment.  Demonstrate  the 
need  for  assistance  under  this  Program, 
including  financial  abihty  or  inability  to 
otherwise  piu^ue  the  proposed  program. 

(b)  Strategy,  (i)  Partnerships  and 
Collaboration.  Describe  partnerships 
and  collaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as 
learner,  institution,  agency,  state,  and 
nation.  Partners  are  defined  as  all  those 
who  will  collaborate  on  the  project. 
Submit  evidence  that  partnerships  are 
in  place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project.  Examples  of  role  and  interest 
mi^t  include  joint  risk-taking  and 
shared  benefits.  Include  information 
about  any  ciurent  affiliations  with 
established  agricultural 
telecommunications  networks  that' 
distribute  programs  to  a  wide 
geographical  area. 

(ii)  Appropriate  Distance  Learning 
Technologies.  Describe  appropriate 
distance  learning  technologies 
including,  but  not  limited  to.  internet, 
multimedia,  audio/visual,  and  other 
telecommunications  technologies  to  be 
developed  or  employed  in  this  project. 

(iii)  Infrastructure.  Describe  a 
framework  representing  both  the 
technological  and  human  infrastructure 
for  this  project  including,  but  not 
limited  to,  technical  trouble-shooting, 
scheduling  and  operation  management, 
and  learner  and  program  support. 
Evidence  of  learner  support  includes, 
but  is  not  limited  to,  facilitation  of 
access,  accommodation  for  diversity  in 
special  needs  and  learning  styles,  and 
recognition  of  need  for  alternative 
modes  of  program  design  and  delivery. 

(iv)  Innovation.  Describe  the 
iimovative  application  of  distance 
education/learning  delivery  identified 
in  the  project.  Examples  of  innovation 


may  include,  but  are  not  Hmited  to. 
approaches  in  reaching  audiences, 
methods  of  connectivity  and/or 
interaction,  use  of  existing  resources 
with  innovations  in  the  teaching/ 
learning  transaction,  and 
entrepreneiuial  approaches  to  distance 
education  delivery. 

(v)  Outreach  Plan.  Describe  a  plan  for 
informing  others  about  positive  and 
negative  outcomes,  results,  lessons 
learned,  iimovative  ideas,  and  research 
findings  &t)m  the  project. 

(vi)  Evaluation  Plan.  Describe  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the 
project.  These  designs  may  include 
methods  for  evaluating  the  overall 
effectiveness  of  the  Program  in  terms  of 
teaching  and  learning,  behavior  change/ 
problem-solving,  immediate 
application,  meeting  learner  needs,  and/ 
or  potential  for  replication. 

(c)  Sustainability.  (i)  Project 
Sustainability.  Include  strong  evidence 
of  the  project's  ability  to  continue  and 
grow  after  receiving  the  funding. 
Examples  may  include  replication  by 
others;  continued  funding  other  than 
from  this  Program,  or  opportunities  for 
sale  of  products;  and/or  use  of  ideas  and 
results  of  project  by  others. 

(ii)  Cost/Benefit.  Include  a  cost-benefit 
analysis  of  the  proposed  project, 
including  comparison  to  other  delivery 
methods,  relative  benefit  to  learner,  and 
staffing  costs  versus  benefits. 

B.  Capacity  Building 

1.  Description 

Applicants  submitting  proposals  in 
the  Capacity  Building  area  should  target 
the  development  of  capacity  in  the  area 
of  distance  education  at  the  university, 
state,  regional,  national  or  international 
level.  Proposals  must  include  a  detailed 
plan  for  assessing  capacity  or  a  plan  for 
targeting  need  based  on  a  completed 
needs  assessment. 

Each  proposal  will  be  evaluated  based 
on  three  broad  principles:  (1)  Is  there  a 
real  need  for  the  project;  (2)  will  the 
strategy  identified  meet  the  need;  and 
(3)  is  the  project  sustainable? 

Each  proposal  must  document  the 
need  for  the  project,  based  on  literature 
review,  case  studies,  audience  analysis 
and  needs  assessment. 

The  project  strategy  should  reflect  an 
integrated  approach  to  instructional 
design  including  subject-matter  content, 
educational  methodology  and 
compatible  production  and  delivery 
techniques.  The  approach  described 
must  meet  the  identified  need. 

Evidence  must  be  given  that  the 
project  will  be  supported  by  the 
institution  or  by  other  groups  of 


institutions  that  may  wish  to  continue 
the  project. 

2.  Project  Narrative 

The  narrative  portion  of  the  proposal 
must  describe  how  the  project  meets  the 
three  broad  principles  identified  above. 
It  must  not  exceed  20  pages  in  length 
and  no  additional  material  or  appendix 
will  be  considered.  The  narrative  should 
contain  the  following  sections: 

(a)  Project  Need.  Etescribe  the 
background  and  situation  leading  to  the 
need  for  the  project.  The  project  must  be 
based  on  a  need  articulated  by  an 
audience  or  on  a  needs  assessment. 
Describe  the  targeted  audience{s)  for 
whom  the  project  will  be  designed 
including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  the  targeted  audience(s).  If 
appropriate,  describe  the  methodology 
and  results  of  the  needs  assessment. 
Applicants  should  describe  how  the 
capacity  built  wall  improve  program 
production  or  program  delivery. 
Demonstrate  the  need  for  assistance 
under  this  Program,  including  financial 
ability  or  inability  to  otherwise  pursue 
the  proposed  program. 

(b)  Strategy,  (i)  Capacity  Assessment. 
Include  a  detailed  assessment  of 
capacity  or  a  fully  developed  plan  for 
assessing  capacity.  Areas  of 
consideration  include,  but  are  not 
limited  to:  faculty/staff  development; 
support  resources;  production/technical 
capability;  delivery  capability;  building 
learner  capacity. 

(ii)  Evaluation  Plan.  Describe  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the 
project.  These  designs  may  include 
methods  for  evaluating  the  overall 
effectiveness  of  program  in  terms  of 
teaching  and  learning,  behavior  change/ 
problem-solving,  immediate 
application,  meeting  learner  need,  and/ 
or  potential  for  replication. 

(lii)  Outreach  Plan.  Describe  a  plan 
for  informing  others  about  positive  and 
negative  outcomes,  results,  lessons 
learned,  innovative  ideas,  research 
findings  from  the  project. 

(c)  Sustainability.  (i)  Sustainability. 
Include  strong  evidence  of  the  project's 
ability  to  continue  and  grow  after 
receiving  the  funding.  Examples  may 
include  repUcation  by  others;  continued 
funding  other  than  from  this  Program,  or 
opportunities  for  sale  of  products;  and/ 
or  use  of  ideas  and  results  of  project  by 
others. 

(ii)  Institutional  Commitment.  Discuss 
institutional  commitment  to  the  project. 
For  example,  substantiate  that  the 
institution(s)  attributes  a  priority  to  the 
project;  discuss  how  the  project  will 
contribute  to  the  achievement  of  the 
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institution's{s')  long-term  (five-  to  ten- 
year)  goals;  explain  how  the  project  will 
help  satisfy  the  institution's(s']  high 
priority  objectives;  or  show  how  this 
project  is  linked  to  and  supported  by  the 
institution's(s*)  strategic  plan. 

(iii)  Partnerships  and  Collaboration. 
Describe  partnerships  and 
collaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as  the 
learner,  institution,  agency,  state,  and 
nation.  Partners  are  defined  as  all  those 
who  will  collaborate  on  the  project. 
Submit  evidence  that  partnerships  are 
in  place,  and  that  those  partners  have  a 
substantial  role  and  hiterest  in  the 
project.  Examples  of  role  and  interest 
might  include  joint  risk  taking  and 
shared  benefits.  Include  information 
about  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area. 

Part  ni — Preparation  of  a  Proposal 

A.  Program  Application  Materials 

Copies  of  this  solicitation  and  the 
Application  Submission  Package,  which 
contains  required  forms,  certifications, 
and  instructions  for  preparing  and 
submitting  project  applications,  may  be 
obtained  by  contacting:  Agricultural 
Telecommunications  Program,  c/o 
Proposal  Services  Unit,  Office  of 
Extramural  Programs,  Cooperative  State 
RBsearch,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
Stop  2245, 1400  Independence  Avenue, 
S.W.,  Washington,  DC  20250-2245. 
Telephone:  (202)  401-5048. 

Application  materials  may  also  be 
requested  via  internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  stating  that 
you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  1998 
Agricultural  Telecommunications 
Program.  The  materials  will  then  be 
mailed  to  you  (not  e-mailed)  as  quickly 
as  possible. 

B.  Content  of  a  Proposal 

1.  Cover  Page.  Complete  the  "Project 
Application"  form,  Form  CFR-2101,  in 
its  entirety,  a.  One  copy  of  the  "Project 
Application"  form  must  contain  the 
pen-and-ink  signatures  of  the  project 
director  and  authorized  organizational 
representative  for  the  applicant 
organization. 

b.  Note  that  by  signing  the  "Project 
Application"  form  the  applicant  is 
providing  the  required  certifications  set 
forth  in  7  CFR  Part  3017,  as  amended  by 
61  FR  250,  January  4,  1996,  regarding 


Debarment  and  Suspension  and  Drug- 
Free  Workplace,  and  7  CFR  Part  3018, 
regarding  Lobbying.  The  certification 
forms  are  included  in  the  application 
package  for  informational  purposes 
only.  It  is  not  necessary  to  submit  the 
forms  to  USDA. 

2.  Table  of  Contents.  For  ease  in 
locating  information,  each  proposal 
must  contain  a  detailed  table  of  contents 
just  after  the  proposal  cover  page.  The 
Table  of  Contents  should  include  page 
numbers  for  each  component  of  the 
proposal.  Pagination  should  begin 
immediately  following  the  Table  of 
Contents. 

3.  Project  Summary.  The  proposal 
must  contain  a  project  summary  of  200 
words  or  less  on  a  separate  page.  This 
page  must  include  the  title  of  the  project 
and  the  names  of  the  project  director 
and  the  applicant  organization,  followed 
by  the  summary.  The  summary  should 
be  self-contained,  and  should  describe 
the  situation,  targeted  audience, 
purpose  of  the  project,  program  goal, 
methodology,  and  expected  outcomes  of 
the  project. 

4.  Program  Areas.  Each  proposal  must 
identify  the  area  under  which  funds  are 
requested  and  contain  the  required 
information  for  that  area.  Note  that  the 
project  narrative  should  be  limited  to  20 
pages  in  length. 

5.  Staffing  Pattern  and  Procedure. 
Each  proposal  must  describe  the  staff 
needed  for  project  administration, 
instructional  design/curriculum 
development,  production,  evaluation, 
and  marketing/promotion.  The  narrative 
should  demonstrate  that  the  staffing  and 
implementation  procedure  will  result  in 
an  integrated  approach  involving 
content  specialists,  instructional 
designers,  and  quality  production 
resources,  and  that  the  individual  staff 
members  proposed  are  qualified  to 
perform  these  roles.  The  emphasis  of  the 
narrative  should  be  placed  on  the 
relationship  of  the  staff  expertise  to  the 
proposed  effort. 

6.  Personnel  Support.  To  assist  peer 
reviewers  in  assessing  the  competence 
and  exp>erience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  identified  clearly.  For  each  project 
director  involved,  and  for  all  senior 
associates  and  other  professional 
personnel  who  are  expected  to  work  on 
the  project,  whether  or  not  funds  are 
sought  for  their  support,  the  following 
should  be  included: 

(a)  An  estimate  of  the  time 
commitments  necessary; 

(b)  A  curriculum  vitae  limited  to  the 
presentation  of  academic,  research  and 
extension  credentials,  e.g.,  educational, 
employment  and  professional  history. 


and  honors  and  awards,  with  emphasis 
on  their  relationship  to  the  effort  being 
proposed.  Unless  pertinent  to  the 
project,  to  personal  status,  or  the  status 
of  the  organization — meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  community 
activities  should  not  be  included.  The 
vitae  shall  be  no  more  than  two  pages 
in  length,  excluding  the  publication 
list(s);  and 

(c)  Publication  List(s).  A 
chronological  list  of  the  most 
representative  publications  during  the 
past  five  years  as  it  relates  to  the 
proposed  effort,  including  those  in 
press,  must  be  provided  for  each 
professional  project  member  for  whom  a 
curriculum  vitae  is  provided.  Authors 
should  be  listed  in  the  same  order  as 
they  appear  on  each  paper  cited,  along 
with  the  title  and  complete  reference  as 
these  items  usually  appear  in  ioumals. 

7.  A.  Budget.  A  detailed  budget  is 
required  for  each  year  of  funding 
requested.  In  addition,  a  summary 
budget  is  required  detailing  requested 
support  for  the  overall  project  period. 
The  budget  form  may  be  reproduced  as 
needed  by  appUcants.  Funds  may  be 
requested  under  any  of  the  categories 
listed  on  the  form,  provided  that  the 
item  or  service  for  which  support  is 
requested  is  allowable  under  the 
authorizing  legislation,  the  applicable 
Federal  cost  principles,  and  this 
solicitation,  and  can  be  justified  as 
necessary  for  the  successful  conduct  of 
the  proposed  project. 

Tne  following  guidelines  should  be 
used  in  developing  your  proposal 
budget(s): 

(a)  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Professionals  and  Other 
Personnel  and  the  number  of  full-time 
equivalents  (Kit)  must  be  shown  in  the 
spaces  provided.  Grant  funds  may  not 
be  used  to  augment  the  total  salary  or 
rate  of  salary  of  project  personnel  or  to 
reimburse  them  for  time  in  addition  to 

a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution  and  with  OMB  Circular 
No.  A-21,  Cost  Principles  for 
Educational  Institutions.  Administrative 
and  Clerical  salaries  are  normally 
classified  as  indirect  costs.  However,  if 
requested  under  A.,  they  must  be  fiilly 
justified. 

(b)  Fringe  Benefits.  Funds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accounting  practices  of  the 
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institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project.  See  OMB 
Circular  No.  A-21.  Cost  Principles  for 
Educational  Institutions,  for  further 
guidance  in  this  area. 

(c)  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  As  such,  items  of  necessary 
instrumentation  or  other  nonexpendable 
equipment  should  be  listed  individually 
by  description  and  estimated  cost.  This 
applies  to  revised  budgets,  as  the 
equipment  item(s]  and  amount(s)  may 
change.  Each  applicant  also  must  attach 
to  its  budget  an  analysis  of  the  costs  and 
benefits  of  purchasing  (or  leasing] 
different  types  of  facilities,  equipment, 
components,  hardware  and  software, 
and  other  items. 

In  addition,  pursuant  to  Section 
716(b)  of  Pub.  L  105-86  (the 
Agriculture.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  1998),  in 
the  case  of  any  equipment  or  product 
that  may  be  authorized  to  be  purchased 
with  funds  provided  under  this 
program,  entities  receiving  such  funds 
are  encouraged  to  use  such  funds  to 
purchase  only  American-made 
equipment  or  products. 

Note:  Sec.  1673(g)(2)  of  Pub.  L.  101-624 
identifies  tiiat  not  more  than  10%  of  the 
funds  appropriated  for  this  program  may  be 
applied  to  the  acquisition  and  installation  of 
nonexpendable  equipment. 

(d)  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs. 

(e)  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  describcfd  briefly 
and  justified. 

(f)  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  project  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
may  be  estimated  and  charged  against 
the  grant. 

(g)  Computer  (ADPE)  Costs. 
Reimbursement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
university  or  department-controlled 
computer  mainframe  or  data  processing 


center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  work. 

(h)  All  Other  Direct  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itemized  with  estimated  costs  and 
justified  on  a  separate  sheet  of  paper 
attached  to  the  budget.  This  applies  to 
revised  budgets,  as  the  item(s)  and 
dollar  amount(s)  may  change.  Examples 
may  include  space  rental  at  remote 
locations,  subcontractual  costs,  and 
charges  for  consulting  services. 
Applicants  are  encouraged  to  consult 
the  "Instructions  for  Completing  the 
Agricultural  Telecommunications 
Program  Budget."  for  detailed  guidance 
relating  to  this  budget  category. 

(i)  Indirect  Costs.  If  requested,  the 
current  rate  negotiated  with  the 
cognizant  Federal  negotiating  agency 
should  be  used.  Indirect  costs  may  not 
exceed  the  negotiated  rate.  If  no  rate  has 
been  negotiated,  a  reasonable  dollar 
amount  in  lieu  of  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA. 

B.  Matching  funds.  (1)  Proposals  must 
include  written  verification  of 
commitments  of  matching  support 
(including  both  cash  and  in-kind 
contributions)  from  third  parties. 
Written  verification  means: 

(a)  For  any  third  (>arty  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  appUcant 
organization,  which  must  include:  (1) 
the  name,  address,  and  telephone 
number  of  the  donor;  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  the  dollar  amount  of  the  cash 
donation;  and  (5)  a  statement  that  the 
donor  will  p>ay  the  cash  contribution 
during  the  project  period;  and 

(b)  For  any  tnird  party  in-kind 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
the  name,  address,  and  telephone 
number  of  the  donor;  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  a  good  faith  estimate  of  the 
current  fair  market  value  of  the  in-kind 
contribution;  and  (5)  a  statement  that 
the  donor  will  make  the  contribution 
during  the  grant  period. 

(2)  The  sources  and  amount  of  all 
matching  support  from  outside  the 
appUcant  institution  should  be 
summarized  on  a  separate  page  and 


placed  in  the  proposal  immediately 
following  the  budget  form  and  any 
attachment  thereto.  All  pledge 
agreements  must  be  placed  in  the 
proposal  immediately  following  the 
summary  of  matching  support. 

(3)  Applicants  should  refer  to  ON4B 
Circulars  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations."  and  A-122, 
"Cost  Principles  for  Non-Profit 
Organizations."  for  further  guidance  and 
other  requirements  relating  to  matching 
and  allowable  costs. 

8.  Current  and  Pending  Support.  All 
proposals  must  list  any  other  current 
public  or  private  support  (including  in- 
house  sup{X)rt)  to  which  key  personnel 
identified  in  the  proposal  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  the  possible  sponsors  will 
not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  for  this 
purpose.  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
with  a  proposal  already  reviewed  and 
funded  (or  that  will  be  funded)  by 
another  organization  or  agency  will  not 
be  funded  under  this  program. 

9.  Compliance  with  the  National 
Environmental  Pohcy  Act  (NEPA).  As 
outlined  in  7  CFR  Part  3407  (the 
CSREES  regulations  implementing 
NEPA),  the  environmental  data  or 
documentation  for  any  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibilities  under  NEPA.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA  (e.g.,  preparation 
of  an  environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS)). 
pertinent  information  regarding  the 
possible  environmental  impacts  of  a 
proposed  project  is  necessary;  therefore, 
the  National  Environmental  Policy  Act 
Exclusions  Form  (Form  CSREES-1234) 
provided  must  be  included  in  the 
proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  one  or  more  of  the 
categorical  exclusions.  Form  CSREES- 
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1234  should  be  included  at  the  end  of 
the  proposal.  Even  though  a  project  may 
fall  within  the  categorical  exclusions, 
CSREES  may  determine  that  an  EA  or  an 
EIS  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effects. 

Part  rv — Submission  of  a  Proposal 

A.  \Nhai  To  Submit 

An  original  and  eight  copies  of  the 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  left  hand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

B.  Where  and  When  To  Submit 

Proposals  must  be  received  on  or 
before  (60  days  from  date  of 
publication). 

Proposals  sent  by  First  Class  mail 
must  be  sent  to  the  following  address: 
Agricultural  Telecommunications 
Program,  c/o  Proposal  Services  Unit, 
Office  of  Extramural  Programs, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  U.S.  Department 
of  Agriculture,  STOP  2245, 1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-2245, 
Telephone:  (202)  401-5048. 

Proposals  that  are  delivered  by 
Express  mail,  courier  service,  or  by 
hand  must  be  submitted  to  the  following 
address  (Note  that  the  zip  code  differs 
from  that  showTi  above):  Agricultural 
Telecommunications  Program,  c/o 
Proposal  Services  Unit,  Office  of 
extramural  Programs,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
Room  303,  Aerospace  Center,  901  D 
Street  S.W.,  Washington.  D.C.  20024. 
Telephone:  (202)  401-5048. 

Part  V — Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

1.  All  proposals  will  be 
acknowledged. 

2.  Each  proposal  will  be  evaluated  in 
a  two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  it  meets  the 
requirements  as  set  forth  in  this 
solicitation.  Proposals  that  meet  these 
requirements  will  be  technically 
evaluated  by  a  peer  review  panel  using 
the  criteria  identified  in  the  annual 
solicitation,  as  appropriate.  Each 
proposal  will  be  judged  on  its  own 
merits. 


3.  Final  decisions  will  be  made  by 
USDA  based  upon  the  individual  views 
of  the  panel  members  and  consideration 
of  other  factors,  including  the  budget 
limitation. 

B.  Evaluation  Criteria 

The  maximum  score  a  proposal  can 
receive  is  100  points.  The  peer  review 
panel  will  be  selected  and  organized  to 
provide  maximum  expertise  and 
objective  judgment  in  the  evaluation  of 
proposals.  In  the  event  the  number  of 
proposals  accepted  exceed  dollars 
available,  proposals  wall  be  ranked  and 
support  levels  will  be  recommended  by 
the  panel(s]  within  the  limitation  of 
total  funding  available  in  FY  1998.  The 
projects  will  be  judged  based  on  the 
following  criteria. 

1.  Program  Delivery  and  Innovative 
Program  Development/Production 

(a)  Project  Need — 40  points. 
Did  the  proposal  describe  the 

background  and  situation  leading  to  the 
need  for  the  project?  Is  the  project  based 
on  a  need  articulated  by  an  audience,  or 
on  a  needs  assessment?  Are  the  targeted 
audience(s)  for  whom  the  project  will  be 
designed  described,  including  pertinent 
history  identified  in  need, 
demographics,  and  expected  impact  on 
audience?  If  appropriate,  are 
methodology  and  results  of  needs 
assessment  described?  Did  the  proposal 
demonstrate  the  need  for  assistance 
under  this  Program,  including  a 
statement  of  financial  ability  or  inability 
to  otherwise  pursue  the  proposed 
program  and  the  impact  of  participation 
in  this  Program  on  this  ability? 

(b)  Strategy— 40  points.  (1) 
Partnerships  and  Collaboration.  Are 
partnerships  and  collaborations  fostered 
through  this  project  described, 
including  expected  impact  and  benefit 
to  those  involved  such  as  learner, 
institution,  agency,  state,  and  nation?  Is 
there  evidence  that  partnerships  are  in 
place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project  and  are  examples  of  role  and 
interest  given,  including  joint  risk 
taking  and  shared  benefits?  Is  evidence 
provided  of  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area? 

(ii)  Alternative  Distance  Learning 
Technologies.  Does  the  proposal  include 
a  plan  for  the  development  and 
employment  of  alternative  distance 
learning  technologies  including,  but  not 
limited  to,  internet,  multimedia,  audio/ 
visual,  and  other  telecommunications 
technologies? 


(iii)  Infrastructure.  Does  the  proposal 
include  a  framework  representing  both 
the  technological  and  human 
infrastructure  including,  but  not  limited 
to,  technical  trouble-shooting, 
scheduling  and  operation  management, 
and  learner  and  program  support?  Is 
there  evidence  of  learner  support 
including,  but  not  limited  to,  facilitation 
of  access,  accommodation  for  diversity 
in  special  needs  and  learning  styles,  and 
recognition  of  need  for  alternative 
modes  of  program  design  and  deUvery? 

(iv)  Innovation.  Does  the  proposal 
describe  how  the  application  of  distance 
education/learning  delivery  identified 
in  the  project  is  innovative?  Are 
examples  provided  that  may  include, 
but  are  not  limited  to,  approaches  in 
reaching  audiences;  methods  of 
connectivity  and/or  interaction;  use  of 
existing  resources  with  innovations  in 
the  teaching/ learning  transaction; 
entrepreneurial  approaches  to  distance 
education  delivery. 

(v)  Outreach  Plan.  Is  there  an 
outreach  plan  articulating  an  approach 
for  informing  others  about  positive  and 
negative  outcomes,  results,  lessons 
learned,  innovative  ideas,  and  findings 
from  the  project? 

(vi)  Evaluation  Plan.  Are  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the  project 
described?  Do  they  include  evaluating 
the  overall  effectiveness  of  program  in 
terms  of  teaching  and  learning,  behavior 
change/problem-solving,  immediate 
application,  meeting  learner  needs,  and/ 
or  potential  for  replication? 

(c)  Sustainability — 20  points,  (i) 
Project  Sustainability.  Does  the  proposal 
present  strong  evidence  of  the  project's 
ability  to  continue  and  grow  after 
receiving  the  funding?  Does  this 
evidence  include  repUcation  by  others; 
continued  funding  other  than  from  this 
program,  or  opportunities  for  sale  of 
products;  and/or  use  of  ideas  and  results 
of  project  by  others? 

(ii)  Cost/Benefit.  Does  the  proposal 
include  a  cost-benefit  analysis  of  the 
proposed  project,  including  comparison 
to  other  delivery  methods,  relative 
benefit  to  learner,  and  staffing  costs 
versus  benefits? 

2.  Capacity  Building 

(a)  Project  Need — 20  points.  Did  the 
proposal  describe  the  background  and 
situation  leading  to  the  need  for  the 
project?  Is  the  project  based  on  a  need 
articulated  by  an  audience,  or  on  a 
needs  assessment?  Are  the  targeted 
audience(s)  for  whom  the  project  will  be 
designed  described,  including  pertinent 
history  identified  in  terms  of  need, 
demographics,  and  expected  impact  on 
an  audience?  If  appropriate,  are  the 
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methodology  and  results  of  needs 
assessment  described?  Did  the  applicant 
describe  how  the  capacity  built  will 
improve  program  production  or  program 
delivery?  Did  the  proposal  demonstrate 
the  need  for  assistance  under  this 
Program,  including  a  statement  of 
financial  ability  or  inability  to  otherwise 
pursue  the  proposed  program  and  the 
impMCt  of  participation  in  this  Program 
on  this  ability? 

(b)  Strategy— 30  points,  (i)  Capacity 
Assessment.  Is  a  detailed  assessment  of 
capacity  or  a  fully  developed  plan  for 
assessing  capacity  included?  Does  the 
assessment  include  faculty/staff 
development;  support  resources; 
production/technical  capability; 
delivery  capability;  building  learner 
capacity? 

(ii)  Evaluation  Plan.  Are  both 
formative  and  cimimative  design  for 
evaluating  sp>ecific  aspects  of  the  project 
described?  Do  they  include  evaluating 
the  overall  effectiveness  of  the  Program 
in  terms  of  teaching  and  learning, 
behavior  change/problem-solving, 
immediate  appUcation,  meeting  learner 
needs,  and/ or  potential  for  replication? 

(iii)  Outreach.  Does  the  outreach  plan 
articulate  an  approach  for  informing 
others  about  positive  and  negative 
outcomes,  results,  lessons  learned, 
iimovative  ideas,  and  findings  from  the 
project? 

(c)  Sustainability — 50  points,  (i) 
Sustainability.  Does  the  proposal 
present  strong  evidence  of  the  project's 
ability  to  continue  and  grow  after 
receiving  the  funding?  Does  this 
evidence  include  replication  by  others; 
continued  funding  other  than  from  this 
Program,  or  opportunities  for  sale  of 
products;  and/or  use  of  ideas  and  results 
of  project  by  others? 

Ui)  Institutional  Commitment.  Does 
the  proposal  discuss  the  institutional 
commitment  to  the  project?  Does  the 
proposal  substantiate  that  the 
institution(s)  attributes  a  priority  to  the 
project;  discuss  how  the  project  will 
contribute  to  the  achievement  of  the 
institution's(s')  long-term  (five-  to  ten- 
year)  goals;  explain  how  the  project  will 
help  satisfy  the  institution's(s')  high 
priority  objectives;  or  show  how  this 
project  is  linked  to  and  supported  by  the 
institution's(s')  strategic  plan? 

(iii)  Partnerships  and  Collaboration. 
Are  partnerships  and  collaborations 
fostered  through  this  project  described, 
including  expected  impact  and  benefit 
to  those  involved  such  as  learner, 
institution,  agency,  state,  and  nation?  Is 
there  evidence  that  partnerships  are  in 
place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project?  Are  examples  of  role  and 
interest  given  including  joint  risk  taking 


and  shared  benefits?  Is  evidence 
provided  of  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area? 

Part  VI — Supplementary  Information 

A.  Access  to  Peer  Review  Information 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
InformaUon  Act  (5  U.S.C.  552),  the 
Privacy  Act  (5  U.S.C.  552a),  and 
implementing  Departmental  and  other 
Federal  regulations.  Implementing 
Departmental  regulations  are  found  at  7 
CFRPart  1. 

B.  Grant  Awards 

1.  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSREES  shall  make  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious 
in  the  announced  program  area  and 
under  the  procedures  set  forth  in  this 
solicitation.  The  date  specified  by  the 
Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practicable  so  that  project 
goals  may  be  attained  within  the  funded 
project  period.  All  funds  granted  by 
CSREES  under  this  solicitation  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Department's  assistance  regulations 
(Parts  3015,  3016,  and  3019  of  7  CFR). 

2.  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  part  if  such  information  has  not 
been  provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
sponsoring  agency  as  part  of  the 
preaward  process. 


3.  Grant  Award  Document  and  Notice  of 
Grant  Award 

(a)  The  grant  award  docimient  shall 
include,  at  a  minimum,  the  following: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  address(es)  of  Project 
Director's). 

(4)  Identifying  grant  number  assigned 
by  the  Department. 

(5)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort. 

(6)  Total  amount  of  Departmental 
financial  assistance  approved  during  the 
project  period. 

(7)  Le^al  authority  under  which  the 
grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  project  funds  to  accomplish 
the  stated  purpose  of  the  grant  award. 

(9)  Other  inrormation  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  particular 
grant. 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  which  are  not  included  in  the 
grant  award  doctiment  described  above. 

C.  Use  of  Funds;  Changes 

1.  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

2.  Change  in  project  plans,  (a)  The 
permissible  changes  by  the  grantee, 
project  director(s),  or  other  key  project 
personnel  in  the  approved  project  grant 
shall  be  limited  to  changes  in 
methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/ or  the  project 
director's)  are  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination. 

(b)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

(c)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
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whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers. 

3.  Changes  in  project  period.  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  ADO,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant. 

4.  Changes  in  approved  budget. 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  result  in  a  need  or  claim  for  the 
award  of  additional  funds  or  involve 
transfers  or  expenditures  of  amounts 
requiring  prior  approval  as  set  forth  in 
the  applicable  Federal  cost  principles. 
Departmental  regulations,  or  in  the  grant 
award. 

D.  Other  Federal  Statutes  and 
Regulations  that  Apply 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  part.  These 
include  but  are  not  limited  to: 

7  CFR  Part  I— USDA  implementation 
of  the  Freedom  of  Information  Act. 


7  CFR  Part  3,  as  amended  by  62  FR 
40924  and  60451— USDA 
implementation  of  OMB  Circular  A- 
129,  regarding  debt  collection. 

7  CFR  Part  15.  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  as  amended. 

7  CFR  Part  3015,  as  amended  by  62 
FR  45947— USDA  Uniform  Federal 
Assistance  Regulations,  implementing 
OMB  directives  (i.e..  Circular  Nos.  A- 
21,  and  A-22)  and  incorporating 
provisions  of  31  U.S.C.  6301-6308 
(formerly  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977, 
Pub.  L.  95-224),  as  well  as  general 
poHcy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3017.  as  amended  by  61 
FR  250,  January  4. 1996— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  301 9.  as  amended  by  62 
FR  45934— USDA  implementation  of 
OMB  Circular  A-110,  Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  With  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations. 


7  CFR  Part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 
Governments,  and  Nonprofit 
Institutions. 

7  CFR  3407— CSREES  procedures  to 
implement  the  National  Environmental 
Policy  Act  of  1969,  as  amended. 

29  U.S.C.  794  (section  504, 
RehabiUtation  Act  of  1973)  and  7  CFR 
Part  158  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200 et  seq— Bayh-Dole  Act. 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

E.  Other  Conditions 

The  Department  may,  with  respect  to 
any  grant,  impose  additional  conditions 
prior  to  or  at  the  time  of  any  award 
when,  in  the  Department's  judgment, 
such  conditions  are  necessary  to  assure 
or  protect  advancement  of  the  approved 
project,  the  interests  of  the  public,  or  the 
conservation  of  grant  funds. 

Done  at  Washington.  D.C.  on  this  11th  day 
of  June.  1998. 

Colien  He£Feran, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[FR  Doc.  98-16155  Filed  6-17-98;  8:45  am] 

BILUNQ  COOE  34ia-22-M 


Thursday 
June  18,  1998 


Part  VI 

Department  of 
Education 

Office  of  Speciai  Education  and 
Rehabiiitative  Services,  National  Institute 
on  Disability  and  Rehabilitation  Research: 
Applications  Invitation  for  New  Awards 
Under  Certain  Programs  (FY  1999); 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.133F,  84.133G.  and  84.133P] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research  Notice  Inviting 
Applications  for  New  Awards  Under 
Certain  Programs  for  Fiscal  Year  1999 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

These  programs  support  the  National 
Education  Groal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 
APPUCABLE  REGULATIONS:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  and  the  following  program 
regulations: 


Research  Fellowships — 34  CFR  part 
356. 

Field-Initiated  Projects— 34  CFR  part 
350. 

Advanced  Rehabilitation  Research 
Training  Projects— 34  CFR  part  350. 

Program  Title:  Research  Fellowships. 

CFDA  Number:  84.133F. 

Purpose:  The  purpose  of  the  Research 
Fellowship  program  is  to  build  research 
capacity  by  providing  support  to  highly 
qualified  individuals,  including  those 
who  are  individuals  with  disabiUties,  to 
perform  research  on  the  rehabilitation  of 
individuals  with  disabilities.  Fellows 
may  conduct  original  research  in  any 
area  authorized  by  section  204  of  the 
RehabiUtation  Act  of  1973,  as  amended. 
Fellows  may  address  problems 
encountered  by  persons  with  disabilities 
in  their  daily  lives  that  are  due  to  the 
presence  of  a  disabling  condition, 
problems  associated  with  the  provision 
of  rehabilitation  services  to  individuals 
with  disabilities,  and  problems 
connected  with  the  conduct  of  disability 
research. 

The  program  provides  two  categories 
of  Fellowships:  Merit  Fellowships  and 
Distinguished  Fellowships.  To  be 
eligible  for  a  Distinguished  Fellowship, 
an  individual  must  have  seven  or  more 
years  of  research  experience  in  subject 
areas,  methods,  or  techniques  relevant 
to  rehabiUtation  research  and  must  have 
a  doctorate,  other  terminal  degree,  or 
comparable  academic  qualifications.  To 
be  eligible  for  a  Merit  Fellowship,  an 
individual  must  have  either  advanced 
professional  training  or  experience  in 


independent  study  in  an  area  which  is 
directly  pertinent  to  disability  and 
rehabilitation. 

The  Fellowship  awards  are  for  twelve 
months  and  include  a  fixed  stipend  and 
a  flat  rate  allowance  for  research  and 
research-related  expenses  including 
travel  expanses.  Applicants  are  not 
required  to  submit  budget  proposals. 

Selection  Criteria:  The  Secretary 
evaluates  applications  for  Fellowships 
according  to  the  following  criteria  in  34 
CFR  356.30. 

(a)  Quality  and  level  of  formal 
education,  previous  work  experience, 
and  recommendations  of  present  or 
former  supervisors  or  colleagues  that 
include  an  indication  of  the  applicant's 
ability  to  work  creatively  in  scientific 
research;  and 

(b)  The  quality  of  a  research  proposal 
of  no  more  than  12  pages  containing  the 
following  information: 

(1)  The  importance  of  the  problem  to 
be  investigated  to  the  purpose  of  the  Act 
and  the  mission  of  NIDRR. 

(2)  The  research  hypotheses  or  related 
objectives  and  the  methodology  and 
design  to  be  followed. 

(3)  Assurance  of  the  availability  of 
any  necessary  data  resources, 
equipment,  or  institutional  support, 
including  technical  consultation  and 
support  where  appropriate,  required  to 
carry  out  the  proposed  activity. 

Eligible  Applicants:  Only  individuals 
are  eligible  to  be  recipients  of 
Fellowships.  Institutions  are  not  eligible 
to  be  recipients  of  Fellowships. 

Program  Authority:  29  U.S.C.  761a(d). 


Application  Notice  for  Fiscal  Year  1999  Research  Fellowships,  CFDA  No.  84.1 33F 

FurKfing  priority 

Deadline  for  transmittal  of 
applications 

Estimated 

number  of 

awards 

Maximum  award  amount  (per  year)  * 

Project 

penod 

(months) 

Research  FellowshiDS 

Seotember  30  1998  

10 

Merit:        $45,000        Distinguished: 
$55,000. 

12 

h40TE:  The  Secretary  will  reject  wittKMJt  consideration  or  evakiation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stated 
maximum  award  amount  (See  34  CFR  75.104(b)). 


Program  Title:  Field-Initiated  Projects. 

CFDA  Number:  84.133G. 

Purpose:  Field-Initiated  (FI)  projects 
must  further  one  or  more  of  the 
following  purposes:  Develop  methods, 
procedures,  and  rehabilitation 
technology,  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  Uving,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities;  and 
improve  the  effectiveness  of  services 
authorized  under  the  Act.  Field- 
Initiated  projects  carry  out  either 


research  activities  or  development 
activities. 

In  carrying  out  a  research  activity,  a 
grantee  must  identify  one  or  more 
hypotheses,  and  based  on  the 
hypotheses  identified,  perform  an 
intensive  systematic  study  directed 
toward  new  or  full  scientific  knowledge, 
or  understanding  of  the  subject  or 
problem  studied. 

In  carrying  out  a  development 
activity,  a  grantee  must  use  knowledge 
and  understanding  gained  from  research 
to  create  materials,  devices,  systems,  or 
methods  beneficial  to  the  target 
population,  including  design  and 


development  of  prototypes  and 
processes.  Target  population  means  the 
group  of  individuals,  organizations,  or 
other  entities  expected  to  be  affected  by 
the  project.  More  than  one  group  may  be 
involved  since  a  project  may  affect  those 
who  receive  services,  provide  services, 
or  administer  services. 

There  are  two  different  sets  of 
selection  criteria  for  FI  projects:  one  set 
to  evaluate  applications  proposing  to 
carry  out  research  activities,  and  a 
second  set  to  evaluate  applications 
proposing  to  carry  out  development 
activities.  The  set  of  FI  selection  criteria 
that  will  be  used  to  evaluate  an 
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application  will  be  based  on  the 
applicant's  designation  of  the  type  of 
activity  that  the  application  proposes  to 
carry  out. 

AN  APPUCANT  FOB  A  FIELD- 
INTTIA  TED  PROJECT  SHOULD 
CLEARLY  IDENTIFY  ON  THE  COVER 
PAGE  OF  THE  APPUCATION 
WHETHER  THE  PROPOSAL  IS  FOR  A 
RESEARCH  OR  DEVELOPMENT 
PROJECT. 

Invitational  Priorities: 

The  Secretary  is  particularly 
interested  in  applications  that  address 
one  of  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(l).an  application  that  meets 
an  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications.  The  invitational 
priorities  are:  (1)  The  marketing  of 
disability-related  products,  services,  and 
publications;  (2)  issues  related  to  the 
implementation  of  the  Americans  with 
DisabiUties  Act  on  individuals  with 
disabilities  from  minority  backgrounds, 
especially  Asian-Americans;  (3)  the 
needs  of  individuals  with  a  combination 
of  significant  physical  and  speech 
disabilities;  and  (4)  issues  related  to  the 
effectiveness  of  alternative 
rehabilitation  treatments  such  as 
acupuncture,  exercise,  and  therapeutic 
massage. 

Selection  Criteria:  Research  Project. 

The  Secretary  uses  the  following 
criteria  to  evaluate  a  Field-Initiated 
Project  application  that  proposes  to 
carry  out  research  activities. 

(a)  Importance  of  the  problem  (15 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (5  points). 

(ii)  The  extent  to  which  the  proposed 
activities  further  the  purposes  of  the  Act 
(4  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (6  points). 

(b)  Design  of  research  activities  (40 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent. 


sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (10  points), 
(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points): 

(D)  The  data  coUec-tion  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (4 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (4  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (7  points). 

(c)  Design  of  dissemination  activities 
(5  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(ii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (2 
points). 

(iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(d)  Plan  of  operation  (6  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  Ln  determining  the  quality  of  the 
plan  of  op>eration,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 


responsibilities,  and  timelines  for 
accomplishing  project  tasks  (6  points), 
(e)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(fj  Plan  of  evaluation  (10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  m  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (3  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identiHed  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(g)  Project  staff  [15  total  points). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  m  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (5  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (5  points). 
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(h)  Adequacy  and  accessibihty  of 
resources  (5  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  hi  determining  the  adequacy  and 
accessibihty  of  resoiuces,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  appUcant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (3  points). 

(ii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 

Selection  Criteria:  Development 
Project. 

The  Secretary  uses  the  following 
criteria  to  evaluate  a  Field-Initiated 
Project  application  that  proposes  to 
carry  out  development  activities. 

(a)  Importance  of  the  problem  (15 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  Ae  appUcant 
clearly  describes  the  need  and  target 
population  (5  points). 

(ii)  The  extent  to  which  the  proposed 
activities  further  the  purposes  of  the  Act 
(4  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (6  points). 

(b)  Design  of  development  activities 
(40  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  development 
activities  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  plan  for 
development,  clinical  testing,  and 
evaluation  of  new  devices  and 
technology  is  likely  to  yield  significant 
products  or  techniques,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  project  will  use  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique  (6  points); 

(B)  The  proposed  development  is 
based  on  a  sound  conceptual  model  that 
demonstrates  an  awareness  of  the  state- 
of-the-art  in  technology  (9  points); 


(C)  The  new  device  or  technique  will 
be  developed  and  tested  in  an 
appropriate  environment  (6  points); 

(b)  The  new  device  or  technique  is 
likely  to  be  cost-effective  and  useful  (5 
points); 

(E)  The  new  device  or  technique  has 
the  potential  for  commercial  or  private 
manufacture,  marketing,  and 
distribution  of  the  product  (9  points); 
and 

(F)  The  proposed  development  efforts 
include  adequate  quality  controls  and, 
as  appropriate,  repeated  testing  of 
products  (5  points). 

(c)  Design  of  dissemination  activities 
(5  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effiective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(ii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (2 
points). 

(iu)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabiUties  (1  point). 

(d)  Plan  of  operation  (6  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  m  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accompUshing  project  tasks  (6  points). 

(e)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts. 


is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 
(0  Plan  of  evaluation  (10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (3  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(g)  Project  staff  [15  total  points). 

(1)  The  Secretary  considers  the 
quaUty  of  the  project  staff. 

(2)  m  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  appUcations  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (5  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (5  points). 

(h)  Adequacy  and  accessibility  of 
resources  (5  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (3  points). 

(ii)  The  extent  to  wnich  the  facilities, 
equipment,  and  other  resources  are 
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appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 


Eligible  Applicants:  Public  and 
private  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  and  tribal  organizations, 


are  eligible  to  apply  for  awards  under 
this  program. 

Program  Authority:  29  U.S.C.  762. 


Application  Notice  for  Fiscal  Year  1999  Field-Initiated  Projects.  CFDA  No.  84.1 33G 


Funding  prkxity 

Deadline  for  transmittal  o<  applications 

Estimated 

number  ol 

awards 

Maximum 
award 
amount 

(per  year)' 

Project  pe- 

nod 
(months) 

Rekt-lnrtiated  Projects  - 



September  30.  1998  « 

30 

$150,000 

36 

NOTE:  The  Seaetary  will  reject  wrthout  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stated 
maximum  award  amount  (See  34  CFR  75.104(b)). 


Pmgram  Title:  Advanced 
RahabiUtation  Research  Training 
Projects. 

CFDA  Number  84.133P. 

Purpose:  Advanced  Rehabilitation 
Research  Training  (ARRT)  Projects  must 
provide  research  training  and 
experience  at  an  advanced  level  to 
individuals  with  doctorates  or  similar 
advanced  degrees  who  have  clinical  or 
other  relevant  experience.  ARRT 
Projects  train  rehabilitation  researchers, 
including  individuals  with  disabilities, 
with  particular  attention  to  research 
areas  that  support  the  implementation 
and  objectives  of  the  Rehabilitation  Act 
and  that  improve  the  effectiveness  of 
services  authorized  under  the  Act. 

ARRT  Projects  must  carry  out  all  of 
the  following  activities:  recruit  and 
select  candidates  for  advanced  research 
training;  provide  a  training  program  that 
includes  didactic  and  classroom 
instruction,  is  multidisciplinary,  and 
emphasizes  scientific  methodology,  and 
may  involve  collaboration  among 
institutions;  provide  research 
experience,  laboratory  experience  or  its 
equivalent  in  a  community-based 
research  setting,  and  a  practicum  that 
involve  each  individual  in  clinical 
research  and  in  practical  activities  with 
organizations  representing  individuals 
with  disabilities;  provide  academic 
mentorship  or  guidance,  and 
opportunities  for  scientific  collaboration 
with  qualified  researchers  at  the  host 
imiversity  and  other  appropriate 
institutions;  and  provide  opportunities 
for  participation  in  the  development  of 
professional  presentations  and 
publications,  and  for  attendance  at 
professional  conferences  and  meetings 
as  appropriate  for  the  individual's  field 
of  study  and  level  of  experience. 

Selection  Criteria:  Advanced 
Rehabilitation  Research  Training 
Projects 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  Advanced 
Rehabilitation  Research  Training  Project 
application. 


(a)  Importance  of  the  problem  (10 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
extent  to  which  the  applicant  proposes 
to  provide  training  in  a  rehabilitation 
discipline  or  area  of  study  in  which 
there  is  a  shortage  of  qualified 
researchers,  or  to  a  trainee  population  in 
which  there  is  a  need  for  more  qualified 
researchers  (10  points). 

(b)  Design  of  training  activities  (40 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (5 
points). 

(ii)  The  extent  to  which  the  proposed 
training  materials  and  methods  axe 
accessible  to  individuals  v»rith 
disabilities  (6  points). 

(iii)  The  extent  to  which  the 
applicant's  proposed  recruitment 
program  is  likely  to  be  effective  in 
recruiting  highly  qualified  trainees, 
including  those  who  are  individuals 
with  disabilities  (7  points). 

(iv)  The  extent  to  which  the  proposed 
didactic  and  classroom  training 
programs  emphasize  scientific 
methodology  and  are  likely  to  develop 
highly  qualified  researchers  (6  points). 

(v)  The  extent  to  which  the  quality 
and  extent  of  the  academic  mentorship, 
guidance,  and  supervision  to  be 
provided  to  each  individual  trainee  are 
of  a  high  level  and  are  likely  to  develop 
highly  Qualified  researchers  (6  points). 

(vi)  Tne  extent  to  which  the  type, 
extent,  and  quality  of  the  proposed 
clinical  and  laboratory  research 
experience,  including  the  opportunity  to 


participate  in  advanced-level  research, 
are  likely  to  develop  highly  qualified 
researchers  (5  points). 

(vii)  The  extent  to  which  the 
opportimities  for  collegial  and 
collaborative  activities,  exposure  to 
outstanding  scientists  in  the  field,  and 
opportunities  to  participate  in  the 
preparation  of  scholarly  or  scientific 
publications  and  presentations  are 
extensive  and  appropriate  (5  points). 

(c)  Plan  of  operation  (10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (5  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (5  points). 

(d)  Collaboration  (5  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  In  determining  the  quaUty  of 
collaboration,  the  Secretary  considers 
one  or  more  of  the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (2  points). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  apphcant  (2 
points). 

(iii)  The  extent  to  which  agencies, 
organizations,  or  institutions  that 
commit  to  collaborate  with  the 
applicant  have  the  capacity  to  carry  out 
collaborative  activities  (1  point). 

(e)  Adequacy  and  reasonableness  of 
the  budget  (10  points). 
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(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (4  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (3  points). 

(iii)  The  extent  to  which  the  appUcant 
is  of  sufficient  size,  scope,  and  quality 
to  effectively  carry  out  the  activities  in 
an  efhcient  manner  (3  points). 

(f)  Plan  of  evaluation  (10  points). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  in  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (2  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (2  points). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 


assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(g)  Project  staff  (10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  In  determining  the  quahty  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  jjertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (1  point). 


(v)  The  extent  to  which  key  personnel 
have  up-to-date  knowledge  from 
research  or  effective  practice  in  the 
subject  area  covered  in  the  priority  (1 
point). 

(h)  Adequacy  and  accessibility  of 
resources  (5  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points). 

(ii)  The  quality  of  an  apphcant's  past 
performance  in  carrying  out  a  grant  (1 
point). 

(iii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (1  point). 

(iv)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Eligible  Applicants:  Institutions  of 
higher  education  are  eligible  to  receive 
awards  under  this  program. 

Program  Authority:  29.  U.S.C.  761a(k). 


Application  Notice  for  Fiscal  Year  1999  Advanced  Rehabilitation  Research  Training  Projects,  CFDA  No. 

84.133P 


Funding  priority 

Deadline  for  transmittal  of  applications 

Estimated 

numtjer  of 

awards 

Maximum 

award 

amount  (per 

year)* 

Project  pe- 
riod 
(months) 

Advanced     Rehabilitation     Research     Training 
Projects. 

Seotember  30.  1998 

5 

$150,000 

60 

h40TE:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stated 
maximum  award  amount  (See  34  CFR  75.104(b)). 


Instructions  for  Application  Narrative 

Recommended  Page  Limits:  Field- 
Initiated  and  Advanced  Rehabilitation 
Research  Projects 

The  Secretary  strongly  recommends 
that  applicants  for  Fl  or  ARRT  projects: 

(1)  Include  a  one- page  abstract  in  their 
application; 

(2)  Limit  Part  III — Application 
Narrative  to  no  more  than  50  double- 
spaced  8Vz"  X  11"  pages  (on  one  side 
only)  with  one  inch  margins  (top. 
bottom,  and  sides); 


(3)  Double-space  (no  more  than  3 
lines  per  vertical  inch)  all  sections  of 
text  in  the  application  narrative;  and 

(4)  Use  no  smaller  than  a  12-point 
font,  and  an  average  character  density 
no  greater  than  14  characters  per  inch. 

The  recommended  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scannable 
form;  Part  n — the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications.  Also,  the 
one- page  abstract,  resume(s), 
bibliography,  or  letters  of  support,  while 


considered  part  of  the  application,  are 
not  subject  to  the  recommended  page 
limitation.  Applicants  should  note  that 
reviewers  are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  Usted  above. 

The  recommendations  for  double- 
spacing  and  font  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable. 

AN  APPUCANT  FOR  A  FIELD- 
INITIA  TED  PROJECT  SHOULD 
CLEARLY  IDENTIFY  ON  THE  COVER 
PAGE  OF  THE  APPUCATION 
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WHETHER  THE  PROPOSAL  IS  FOR  A 
RESEARCH  OR  DEVELOPMENT 
PROJECT. 

Strict  Page  Limits:  Research 
Fellowships 

The  research  proposal  for  a 
Fellowship  application  must  be  limited 
to  no  more  than  12  pases. 

N»te:  The  Secretary  will  reject  without 
consideration  or  evaluation  any  application 
for  a  Research  Fellowship  that  does  not 
adhere  to  the  12-page  limit 

Instructioiu  far  Transouttal  of 
Ajftflicttioas 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  appHcant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  bef(M«  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  (CFDA  #  (Apphcant  must 
insert  number  and  letter]),  Washington, 
DC.  20202-4725,  or 

(2)  Hand  deUver  the  original  and  two 
copies  of  the  appUcation  by  4:30  p.m. 
[Washington,  D.C.  time!  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
AppUcation  Control  Center,  Attention: 

(CFDA  #  (Applicant  must  insert 
number  and  letter)).  Room  #3633, 
Regional  Office  Building  i3,  7th  and  D 
Streets,  S.W.,  Washington.  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this 
method,  an  applicant  should  check  with 
its  local  post  office. 

(2)  An  appHcant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
compeUtion  under  which  the  application  is 
being  submitted. 


Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  AppUcation  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Form — Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

Part  ni:  AppUcation  Narrative. 

Additioaal  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying. 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

(Note:  ED  Form  GCS-014  is  intended 
for  the  use  of  primary  participants  and 
should  not  be  transmitted  to  the 
Department. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL- A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  APPLICATIONS  CONTACT:  The 
Grants  and  Contracts  Service  Teapi. 
Department  of  Education,  600 
Independence  Avenue  S.W.,  Switzer 
Building,  3317,  Washington,  D.C.  20202, 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-9860.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to  (202)  205-8717. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 


To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toU  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
docxunents  in  text  copy  only  on  an 
electronic  bulletin  boaird  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  &«e,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Aimouncements,  Bulletins  and 
Press  Releases. 

Nate:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Prvgram  Authority.  29  U.S.C.  760-762. 

Dated:  June  10. 1998. 
Cwtia  L  Richards, 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section. 

FREQUENT  QUESTIONS 

1.  CAN  1  GET  AN  EXTENSION  OF  THE 
DUE  DATE? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  WHAT  SHOULD  BE  INCLUDED  IN  THE 
APPLICATION? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  prof)osed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
coof>eration.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instmment  in  the 
application. 
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Many  applications  contain  voluminous 
apf)endices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  hnxhures,  general  capiability 
statements  of  collaborating  organizations, 
maf)s,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  WHAT  FORMAT  SHOULD  BE  USED 
FOR  THE  APPLICATION? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  MAY  I  SUBMIT  APPLICATIONS  TO 
MORE  THAN  ONE  NIDRR  PROGRAM 
COMPETITION  OR  MORE  THAN  ONE 
APPLICATION  TO  A  PROGRAM? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  WHAT  IS  THE  ALLOWABLE  INDIRECT 
COST  RATE? 

The  limits  on  indirect  costs  vary  accordiiig 
to  the  program  and  the  type  of  application. 
Applicants  for  an  Advanced  Rehabilitation 
Research  Training  project  must  limit  indirect 
charges  to  8  percent.  Applicants  for  a  Field- 
Initiated  project  program  should  limit 
indirect  charges  to  the  organization's 
approved  rate.  If  the  organization  does  not 
have  an  approved  rate,  the  application 


should  include  an  estimated  actual  rate. 
Fellowship  awards  are  made  to  individuals, 
therefore  indirect  cost  rates  do  not  apply. 

6.  CAN  PROFITMAKING  BUSINESSES 
APPLY  FOR  GRANTS? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  CAN  INDIVIDUALS  APPLY  FOR 
GRANTS? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  CAN  NIDRR  STAFF  ADVISE  ME 
WHETHER  MY  PROJECT  IS  OF  INTEREST 
TO  NIDRR  OR  LIKELY  TO  BE  FUNDED? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  HOW  DO  I  ASSURE  THAT  MY 
APPLICATION  WILL  BE  REFERJIED  TO  THE 
MOST  APPROPRL\TE  PANEL  FOR 
REVIEW? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project 

10.  HOW  SOON  AFTER  SUBMriTING  MY 
APPLICATION  CAN  1  FIND  OUT  IF  IT  WILL 
BE  FUNDED? 


The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  sp>eaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date. 

Unsuccessful  applicants  generally  will  be 
notified  within  that  time  frame  as  well.  For 
the  purpose  of  estimating  a  project  start  date, 
the  applicant  should  estimate  approximately 
six  months  from  the  closing  date,  but  no  later 
than  the  following  September  30. 

11.  CAN  I  CALL  NIDRR  TO  FIND  OUT  IF 
MY  APPUCATION  IS  BEING  FUNDED? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  IF  MY  APPLICATION  IS 
SUCCESSFUL,  CAN  I  ASSUME  I  WILL  GET 
THE  REQUESTED  BUDGET  AMOUNT  IN 
SUBSEQUENT  YEARS? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  WILL  ALL  APPROVED 
APPLICATKDNS  BE  FUNDED? 

No.  It  often  happwns  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 


Thts  IS  a  sUnUrd  tonii  used  by  appliouUs  M  «  required  facosheet  for  prwippliciUions  luid  «pplic«J»on»  submitted  for  FoderaJ  »s»isunc«.  It  will 
be  iwetl  by  Fedentl  agencies  to  obtain  apptjcani  certificalion  thiU  Stale*  which  have  established  a  review  and  comment  procedure  in  response  to 
Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  appbcant's 
submission. 


Item: 


Entry: 


1.  Self-explMimlory. 

2.  Date  application  sniiiiuttetl  tit  Federal  agency  (or  State  if 
applicable)  A  applicants  control  rauiiber  (if  applicable). 

3.  Stale  use  only  (if  ap|ilicable). 

4.  If  this  application  is  lo  continue  or  revise  an  existing  award, 
enter  present  Federal  klentitier  numtier.    If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  apf>licMiy.  name  of  primary  urgaiuzalMinal 
unit  which  will  undertake  the  Ms.<ii>aaiKe  activity,  complete 
address  of  the  applicant.  Hm\  ivune  and  telejihone  iniml>er  of 
the  person  to  contact  on  iiiatter  related  to  this  ap|>lication. 

6.  Enter  Employer  Identification  Ntunher  (BIN)  as  assigned  by 

the  Internal  Reveraie  Service. 

7.  Enter  the  a|)|>ropriate  leMer  in  the  space  providwl. 

8.  Check  a|Jtiro|>riate  box  ami  eirter  H|i|>ni|>riMle  leller(s)  in  the 
spiice(s)  iH-ovated: 

'New*  meaas  a  new  aaxistance  awani. 

■Contuttiation"  means  an  extension  for  an  additional 
Ainding/Nidget  fienod  for  a  |ifx)ject  with  a  projected 
completKMi  date. 

"Revision"  means  any  change  in  the  Federal 
Government's  tinancial  obligatuni  or  contingent  liability 
fruni  an  existing  ohiigalion. 

9.  Name  of  Feileral  ageix:y  fnaii  which  asxi.<tance  i.<  being 
requested  with  IIiik  a|iplicMlMNi. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance  muiiber 
anti  title  of  the  program  under  which  a-wistaiKe  is 
requested. 


Item: 


Enti7: 


1 1 .  Enter  a  bnef  descnptive  title  of  the  project,  if  more  tfann 
one  program  is  involved,  you  should  append  an  explanation 
on  a  separate  sheet.    If  appropriate  {eg  ,  coastruction  or 
real  property  projects),  attach  a  map  showing  project 
location.    For  preapplications  u.se  a  separate  sheet  to 
|>n)vide  a  siiiiuiiary  <i«»cnption  ot  this  project. 

12.  List  the  State  and  area  (county,  city,  etc.)  the  appiicani  is 
applyuig  lo  serve  with  this  application. 

13.  Self-explaurtory. 

14.  List  the  a|iplicani's  Congressional  District  and  any 
DistrK-t(s)  affected  by  the  program  or  project. 

15.  Amoimt  requested  or  to  he  cootriNited  during  the  first 
funding/btidget  penod  by  each  contnbutor     Vahie  of  in- 
luud  contnbtitions  shcNild  be  included  on  appropriate  Lines 
as  ap|)licable.    If  the  action  wtll  result  m  a  dollar  change  to 
an  exi.sting  award,  indicate  oQ^y  the  amount  oi  the  change. 
For  decreases,  enclose  the  amounts  in  parentheses     If  both 
basic  ajKl  suppleii>enla]  aiixaints  are  uxluded,  show 
breakdown  on  an  attached  sheet     For  multiple  program 
hindmg,  use  totals  and  show  breakdown  using  same 
categories  as  item  15. 

16.  Applicants  shotild  contact  the  State  Single  Point  of  Contact 
(SPOC)  for  Federal  Executive  Order  12372  lo  determine 
whether  the  a|iplicatH>n  is  subject  to  the  State 
intergovemmeiMal  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not  the 
person  who  signs  as  the  aiMhonzed  repre-sentalive. 
Calegones  of  debt  include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant.    A  copy  of  the  governing  body's  authorization  for 
you  to  sign  this  application  as  official  representative  must  be 
on  file  in  the  applicant's  office.    (Certain  Federal  agencies 
may  require  thM  this  authonzation  be  submitted  as  part  of 
the  application). 


SF  424  (Rev.  4-88)  Back 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  aiid  maintainirtg  the  data  needed,  artd  completing  and  reviewing  the 
collection  of  information.    Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Infomruition  Management  and  Compliance  Division,  Washir»gton,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.    Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  funding  request.   Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Deoartment  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):   For  each  project 
year  for  which  fuixJing  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):    Show  the  multi-year 
total  for  each  budget  category.    If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  (aMa):   Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12,  column  (f):   Show  the  total  amount 
requested  for  all  project  years.   If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  •  Btjdoet  Summary 

Non-Fedefal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


Lines  1-11,  columns  (a)-(e):    For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-11.  column  (f):   Show  the  nxjlti-year 
total  for  each  budget  category.    If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (aMe):   Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):    Show  the  total  amount  to 
be  contributed  for  all  years  of  the  rrxilti-year 
project.    If  non-Federal  contributions  are 
provided  for  oiily  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  ofogram  specific 

instructions,  if  attached 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.    In  addition   enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 
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Public  reporting  burden  for  these  collections  of  information 
is  estimated  to  average  30  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden  estimate  or  any  other 
aspect  of  these  collections  of  information,  including  suggestions 
for  reducing  this  burden,  to:   the  U.S.  Department  of  Education, 
Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  to  the  Office  of  Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027,  Washington,  D.C.  20503. 
Research  Fellowships  (CFDA  No.  84.133F)  34  CFR  Part  356. 
Field-Initiated  Research  (CFDA  No.  84.133G)  34  CFR  Parts  350 
Research  Training  and  Career  Development  Program  -  (CFDA  No. 
84.133P)  34  CFR  Part  350. 
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NOTICE  TO  ALL  APPLICANTS 

Thank  you  for  your  interest  in  this  program.  The  purpose  of 
this  enclosure  is  to  inform  you  about  a  new  provision  in  the 
Department  of  Education's  General  Education  Provisions  Act  (GEPA) 
that  applies  to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  section  427  of  GEPA,  enacted  as  part 
of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 
To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  discretionary 
grant  awards  under  this  program.   ALL  APPLICANTS  FOR  NEW  AWARDS 
MUST  INCLUDE  INFORMATION  IN  THEIR  APPLICATIONS  TO  ADDRESS  THIS 
NEW  PROVISION  IN  ORDER  TO  RECEIVE  FUNDING  UNDER  THIS  PROGRAM. 
What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other  than  an 
individual  person)  to  include  in  its  application  a  description  of 
the  steps  the  applicant  proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its  federally  assisted  program 
for  students,  teachers,  and  other  program  beneficiaries  with 
special  needs. 

This  section  allows  applicants  discretion  in  developing  the 
required  description.   The  statute  highlights  six  types  of 
barriers  that  can  impede  equitable  access  or  participation  that 
you  may  address:   gender,  race,  national  origin,  color, 
disability,  or  age.   Based  on  local  circumstances,  you  can 
determine  whether  these  or  other  barriers  may  prevent  your 
students,  teachers,  etc.  from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy;  you  may  provide  a  clear  and 
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succinct  description  of  how  you  plan  to  address  those  barriers 
that  are  applicable  to  your  circumstances.   In  addition,  the 
information  may  be  provided  in  a  single  narrative,  or,  if 
appropriate,  may  be  discussed  in  connection  with  related  topics 
in  the  application. 

Section  427  is  not  intended  to  duplicate  the  requirements  of 
civil  rights  statutes,  but  rather  to  ensure  that,  in  designing 
their  projects,  applicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential 
beneficiaries  to  fully  participate  in  the  project  and  to  achieve 
to  high  standards.   Consistent  with  program  requirements  and  its 
approved  application,  an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it  identifies. 
What  are  Examples  of  How  an  APDlicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an  applicant 
may  comply  with  section  427. 

(1)  An  applicant  that  proposes  to  carry  out  an  adult 
literacy  project  serving,  among  others,  adults  with  limited 
English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop  instructional 
materials  for  classroom  use  might  describe  how  it  will  make  the 
materials  available  on  audio  tape  or  in  braille  for  students  who 
are  blind. 
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(3)   An  applicant  that  proposes  to  carry  out  a  model  science 
program  for  secondary  students  and  is  concerned  that  girls  may  be 
less  likely  than  boys  to  enroll  in  the  course,  might  indicate  how 
it  intends  to  conduct  "outreach"  efforts  to  girls,  to  encourage 
their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs,  and  we  appreciate  your 
cooperation  in  responding  to  the  requirements  of  this  provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons 
are  required  to  respond  to  a  collection  of  information  unless  it 
displays  a  valid  0MB  control  number.   The  valid  0MB  control 
number  for  this  information  collection  is  1801-0004  (Exp. 
8/31/98) .   The  time  required  to  complete  this  information 
collection  is  estimated  to  vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  and  complete  and  review  the  information 
collection.   If  you  have  any  comments  concerning  the  accuracy  of 
the  time  estimate (s)  or  suggestions  for  improving  this  form, 
please  write  to:   U.S.  Department  of  Education,  Washington,  DC 
20202-4651. 
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OttB  Afprnml  No    tUt-OUt 

ASSURANCES-  NON-CONSTRDCTIOM  PROGRAMS 


Ito't*  t  Ccruin  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact 
the  awarding  at:<=ncy  Farther,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional 
assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  aiiihunzed  representative  of  the  a[>plicaiit  I  certify  that  ihc  awlicant: 


Has  the  Ic^l  authority  to  apply  for  Federal  assistance, 
and  the  instiliitHinal.  munagenal  and  financial 
capability  (includmt:  lundu  .sufficient  to  pay  the  non- 
Federal  sharx:  of  pntjuvt  cosU)  to  eruure  proper 
planning:,  manajicinciil.  and  c^nnpldion  of  the  project 
described  in  ihi.s  application. 

Will   pive   the   awarding   agency,    the   Comptroller 

General  uf  the  United  Stalct,  and  if  aiiiinipriate,  the  7. 

State.  ihrtHigh  any  uulborizt:d  representative,  access  to 

and  the  right  Ui  examine  all  record.x,  books,  jiajicrs,  or 

docuincntx  related  to  the  award,  and  will  cstablixh  a 

pniper  actooiiling  synUan  in  accordance  wilh  generally 

accepted  accounting  .standards  or  agency  dircclivcx. 

Will  exiahli.sh  sal'cgitards  to  prohibit  cinpkiyccs  fruin 
using  their  piixitions  for  a  puq'xixc  that  con-stilutes  or 
presents  the  appearance  of  |Knuin.-il  or  organi7jilional 
conflict  of  interest,  or  personal  gam. 

8. 
Will    initiate   and    complete   the   work    wtfhin   the 
applicable  tune  frame  after  receipt  of  approval  of  the 
awarding  agency. 

Will  comply  with  the  Intergovemmenul  Personnel  Act 

.if     1970    (42     U.S.C.     §^4728-4763)     relating    to  9. 

prcscriNaJ  slanikirxis  for  merit  .syMeinx  for  poigrams 

fundctt    iinilcr    one    of    the    nineteen    .statutes    or 

regulations    xixxificd    in    Appendix    A    of  OPM's 

Stiimlardx     for     :t     Merit     Syxtcni     of    Personnel 

AdiiiinisinilMMi  (.S  C  F  R   900,  Suh|iun  F). 

Will   comply   with   all   Federal   statutes   relating  to  10. 

nondiscrimination.  These  include  but  arc  not  limited 

to:  (a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L. 

M-3.^2)  whii-h  prohihils  discrimination  on  the  basiia  of 

race,  color  or  national  origin;  (b)  Title  IX  of  the 

Education  AinendmcnUi  of   1972.  as  amended  (20 

U.S.C.  KI68IU6S3.  iu)d  1685-1686),  which  prohihiu 

discrimination  on  the  basis  of  .sex;  (c)  Section  504  of 

the  RchabiliiaiiiHi  A«.i  of  1973.  as  amended  (29  U.S.C.  11. 

$794).  which  prohibiix  discriininiilion  on  the  basis  of 

handicaps;  (d)  the  Age  Discrimination  Act  of  1975,  ax 

amended  (42  U.S.C.  $<i  6101-6107).  which  prohibiu 

discriiniiiatJiHi  on  the  basis  of  age;  (e)  tl^  Drug  Abuse 

Office  and  Treatment  Act  of  1972  (P.L.  92-255).  as 

amended,  relating  to  nondiscrimination  on  the  basis  of 

drug  abase,  (f)  tlic  Comprehensive  Alctihol  Abuse  and 

Alcoholism  Prevention.  Treatment  and  Rehabilitation 

Act  of  1970  (P.L.  91-616),  as  aiiieiuled.  relating  to 

nondiscrimination  on  the  ba.sis  of  alcohol  abu.se  or 

alcoholism;  (g)  i»8  .523  and  .527  of  the  Public  Health 

ScrvK-e  Act  of  1912  (42  U  S.C.  290  dd-3  and  290  ee- 

3),  ,-is  iintendcd.  rcbling  lo  conlKlcnliiility  of  alcohol 

and  drug  abuNc  iwlicnl  rtx-ords;  (h)  Title  VIII  of  the 


as  amended,  relating  to  non-discrimination  in  the  tale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statiite(i) 
under  svhich  apptkation  for  Federal  assi-stance  is  being 
made,  and  (j)  tiie  requirements  of  any  other 
nondiscrimination  sututc(t)  whi:h  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  111  of  the  Uniform 
Relocation  Assistance  iind  Real  Property  Acquisition 
Policies  Act  of  1970  (PL  91-646)  v^+iich  provide  for 
fair  and  equitable  treatment  of  persons  duplaced  or 
whose  property  is  acquired  as  a  result  nf  Federal  or 
federally  assisted  programs  These  requirements  apply 
111  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purv  bases. 

Will  comply  with  the  provisions  of  the  Hatch  Act  (5 
U.S.C.  H150I-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal 
employment  activities  are  funded  in  vb^le  or  in  part 
with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provwions  of  the 
Davis-Bacon  Act  (40  U  S  C  JS276a  to  276a-7),  the 
Copeland  Ad  (40  U.S.C  §276c  and  18  U.S.C.  §jr74) 
and  the  Contract  Wori  Hours  and  Safety  Standards 
Act  (40  U  S.C.  M  327-333),  regarding  labor  standards 
for  federally  assisted  construction  tubagrccmciUs. 

Will  caiinply,  if  applicable,  with  flood  uuurance 
pun-hasc  ruquircmcnix  of  Section  102(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (PL.  93-234)  which 
requires  recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is   $10,000  or  more. 

Will  comply  with  envimnmental  standards  which 
may  be  prescribed  purauant  to  the  following:  (a) 
irwtitution  of  environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act  of  1969 
(PL.  91-190)  and  Executive  Order  (EO)  11514;  (b) 
notification  of  violating  facilities  purauant  to 


f*^»tww^amni<^i  *-im 


33516 


Federal  Register/Vol.  63.  No.  117/Thursday.  June  18.  1998/Notices 


EO  1 1738;  (c)  pmtcclion  of  wetlands  pursuant  to 
EO  1 1990;  (d)  evaluation  of  fl»>od  hazards  in 
fl<M>dplain.s  in  ucc»rdance  with  EO  1 1988;  (e) 
assurance  of  pn>jccl  consistency  with  the 
approved  Stale  inana):einent  program  developed 
under  the  Coastal  Z<inc  Management  Act  of  1972 
(16  U.S.C.  §§  1451  ct  seq);  (0  conformity  of 
Federal  actions  lo  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C. 
7401  et  seq);  (g)  protection  of  undergn>und 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended.  (P.L. 
93-523).  and  (h)  protection  of  endangered  species 
under  the  Endangered  Species  Act  of  1973.  as 
amended.  (P.L.  93-205). 

12.     Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
..I  |i)68  (16  use    i>Sl271  et  seq)  re  bled  1. 1 
pmlkvlm^  k.'i>ni|HiHenls  or  i^iiential  ci>in|K>nenls  ol 
the  iialional  wiki  ami  ncchic  nvcrs  system. 


15.  Will  ctimply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended.  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported 
by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  seq.) 
which  prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of 
all  other  Federal  laws,  executive  orders, 
regulations  and  (xilicies  governing  this  program. 


1998 


13  Will  avsisl  Ihe  awardin;:  agency  in  u.ssuring 
compliance  with  Section  106  of  the  National 
Hlshtric  PreservalKin  Act  of  1966.  as  amended  (16 
use  470),  EO  11.593  (identification  and 
pnUection  of  historic  pro|vrties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  ct  .seq.) 

14.  Will  comply  with  PL  93-348  regarding  the 
pnHcction  of  hum;m  subjects  involveii  in  research, 
dcvelo|xneiU,  aiul  related  activities  supimrted  by 
this  award  of  assislance. 


Signature  of  Authorized  Certifying  Official 

Title 

1   Applicant  OrganiAili«<n 

Date  Submitted 

• 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Appkcants  shoulO  refer  to  the  regulations  cited  betow  to  determine  the  certificabon  to  which  they  are  required  to  attest    AppkcantB  should 
also  rev)ew  the  instructions  for  certrftcatjon  included  in  the  regulations  before  completing  this  form    Signature  of  th«  form  provides  for 
compliance  with  certflcation  requirements  undef  34  CFR  Part  82,  "New  Restnctions  on  LolJbying."  and  34  CFR  Part  85,  'Govemment- 
wide  Debarment  and  Suspension  (Nonpfocurement)  and  Govern ment-WKle  Requirements  for  Drug-Free  Workplace  (Grants) '  The 
certifications  shal  be  treated  as  a  matenal  representation  of  fact  upon  which  rekance  wril  be  placed  when  the  Department  of  Education 
determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


1    LOBBYING 


As  required  by  Section  1352,  Title  31  of  the  U  S  Code,  and 
implemented  at  34  CFR  Part  82  for  persons  antenng  mto  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at  34 
CFR  Part  62,  Sections  82  105  and  82  1 10,  the  applicant  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wil  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
mfluenang  or  attempting  to  influence  an  officer  or  employee  of 
any  agency  a  Member  of  Congress  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Memtjer  of  Congress  in 
connection  wrth  the  making  of  any  Federal  grant,  the  entenng 
into  of  any  cooperative  agreement  and  the  extension, 
continuaton.  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement 

(b)  It  any  funds  other  than  Federal  appropnated  funds  have 
been  paid  or  vmI  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  em()loyee  of  any  agency,  a 
Memt)er  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Memtier  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement  the  undersigned  shal 
complete  and  submit  Standard  Form  -  LLL.  "Disclosure  Form  to 
Report  Lot>t)ying,"  in  accordance  wrth  its  instructions 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subrecipients  shall  certty  and  dsctose  accordingly. 


2    DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBIUTY  MATTERS 

As  required  by  Executive  Order  12549.  Detjarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85.  for 
prospectrve  participants  in  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85  Sections  85  105  and  85  1 10-- 

A    The  applicant  certifies  that  it  and  its  pnnapals 

(a)  Are  not  presently  det>arred.  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency, 

(b)  Have  not  within  a  three-year  pienod  preceding  this  applicaton 
been  convicted  of  or  had  a  cmI  judgement  rendered  against 
them  for  commission  of  fraud  or  a  criminal  offense  in  connection 
with  obtaining,  attemptng  to  obtain,  or  performing  a  public 
(Federal,  State,  or  local)  transaction  or  contract  under  a  pubhc 
transaction,  violation  of  Feiieral  or  State  antitrust  statutes  or 
commission  of  embezzlement,  theft,  forgery,  bnbery,  falsification 
or  destruction  of  records,  making  false  statements,  or  receiving 
stolen  property, 


(c  )Are  not  presentty  indicted  for  or  otherwise  cnminaHy  or  c»vi»y 
Charged  by  a  governmental  entity  (Federal.  State,  or  local)  vMth 
commission  of  any  of  th«  oflensas  enumerated  in  paragraph 
(1Xb)  of  tNs  cwtification.  and 

(d)  Have  not  within  a  three-year  pwiod  precedmg  this  appication 
had  one  or  more  public  transadmn  (Federal,  State,  or  k>c^) 
ternrvnated  for  cause  or  default  and 

B  Where  the  applcant  s  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shal  attach  an 
explanation  to  this  application 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  S5,  Sections  85  605  and  85.610  - 

A    The  applicant  certifies  that  it  wi  or  wi  continue  to  provide  a 
drug-free  v»^5rkplace  t>y 

(a)  Pubhshing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution  dispensing,  piossession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee  s  vt^rkplace  and 
specifying  the  actions  that  wiN  be  taken  against  emptoyees  for 
violation  of  such  prohibition, 

(b)  Establishing  an  on-gomg  drug-free  awareness  program  to 
inform  employees  about- 

( 1 )  The  dangers  of  drug  abuse  in  the  workplace: 

(2)  The  grantee's  policy  of  mainiaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabAtatton.  and  employee 
assistance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occurnng  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  tie  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a), 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant  the  employee  wiV- 

(1)  Abide  t>y  the  terms  of  the  statement  and 

(2)  Notify  the  employer  in  writing  of  hs  or  her  convkAon  for  a 
violation  of  a  cnmmal  drug  statute  occurnng  in  the  wortiplace  no 
later  than  five  calendar  days  after  such  convKtkjn; 
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(e)  Notifying  the  agency,  in  wntng,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwrse  recerving  actual  notice  of  such  conviction    EmptoyefS 
of  convicted  emptoyees  must  provide  notice,  including  position 
title,  to  Director,  Grants  Policy  and  Oversight  Staff,  US. 
Department  of  Education,  600  Independence  Avenue,  S  W 
(Room  3652.  GSA  Regwnal  Office  Building  No  3).  Washington, 
DC  20202-4248    Notice  shad  include  the  identification 
numbef(s)  of  each  affected  grant. 

(f)  Taking  one  of  the  foUovi^ng  actions,  wrthin  30  calendar  days  of 
receiving  notice  under  sutiparagraph  (dK2),  with  respect  to  any 
employee  who  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  mduduig  termination,  corwstent  vMth  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  partapate  satisfactonly  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency. 


DRUG^REE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85  605  and  85.610- 

A  As  a  condition  of  the  grant,  t  certify  that  I  wiR  not  engage  in 
the  unlawful  manufacture,  distnoution  dispensing  posse aeion, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 
the  grant;  and 

B    If  convicted  of  a  criminal  drug  offense  resulbng  from  a 
violatron  occurnng  dunng  the  conduct  of  any  grant  activity,  I  wi 
report  the  conviction,  in  writing,  within  10  calendar  aays  of  the 
conviction,  to;  Director,  Grants  Policy  and  Overagnt  Staff, 
Department  of  Education,  600  Independence  Avenue  S  W 
(Room  3652,  GSA  Regional  Office  Building  No  3),  vVasnington, 
DC  20202-4248    Notice  shal  include  the  identificaton 
number(s)  of  each  affected  grant 


(a)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b).  (c).  (d),  (e).  and  (f) 

B    The  grantee  may  insert  in  the  space  provided  below  the 
srte(s)  for  the  performance  of  work  done  m  connection  virtth  the 
specific  grant 

Place  of  Performance  (Street  address  city,  county,  state,  zip 
code) 


Check  [  ]  if  there  are  workplaces  on  file  that  are  not  identified 
here 


As  the  duly  authorized  representative  of  the  ai^pbcant.  I  hereby  certify  that  the  applicant  wt  comply  with  the  above  cenifk:atx>ns. 


NAME  OF  APP  LICANT 

PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0013 
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CertifKiation  Regarding  DvtMrnwnl,  Suspension,  Ineligibiiity  and 
VolunUry  Exclusion  -  Lower  Tier  Covered  Transactions 


This  certificatton  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549.  Debarment  and  Suspension.  34  CFR  P»1  85, 
(or  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirenrients  stated  at  Section  85  11 0 


Instructions  for  Certification 

1  By  signing  and  submitting  this  proposal  the 
prospective  lower  tier  participant  is  providing  ttie 
certification  set  out  below 

2  Ttie  certification  in  this  clause  Is  a  material  representation  of  fact  upon 
which  rehance  was  placed  wtien  this  transaction  was  eilered  into    It  it  i» 
later  determined  that  the  prospective  lower  tier  participant  knov^ngly 
rendered  an  erroneous  certification  in 

addition  to  ottier  remedies  available  to  the  Federal  Government,  the 
department  or  agency  with  which  this  transaction  originated  may  pursue 
availat>)e  remedies,  including  suspension  and/or  debarment. 

3  The  prospective  lower  tier  participant  stiaK  provide  imnnediate  written 
notice  to  tfie  person  to  whch  this  proposal  is  sutxnitted  if  st  any  time  the 
prospectrve  lower  tier  participant  learns  that  its  certification  was  erroneous 
wtien  sutyrxtted  or  has  become  erroneous  by  reason  of  changed 
circumstances 

4.  The  terms  'covered  transaction."  'detsarred.'  "suspended  '  "ineligible,' 
"lower  tier  covered  transaction.'  "participant    "  person  "  "primary  covered 
transaction  " "  principal "  proposal '  and  "voluntarily  excluded  "  as  used  m 
this  clause  have  the  meanings 

set  out  in  the  Definitions  and  Coverage  sections  of  rules  implementing 
Executive  Order  1 2549    Vou  may  contact  the  person  to  which  this 
proposal  IS  submitted  for  assistance  in  ot)taining  a  copy  of  those 
regulations 

5    The  prospective  kwwer  tier  participant  agrees  by  submitting  this 
proposal  ttwrt  should  the  proposed  covered  transaction  be  entered  into,  it 
shall  not  knowingly  enter  into  any  lower  tier  covered  transaction  with  a 
person  wfio  is  debarred  suspended  declared  ineligitile.  or  voluntanly 
excluded  from  participation  in  this  covered 

transaction,  unless  autfyjrized  by  the  department  or  iigency  with  whicti 
this  transaction  originated 


6.  The  prospective  kjwer  tier  partcipant  further  agrees  by  submitting  this 
proposal  that  it  will  include  the  clause  titled  "Certification  Regarding 
Debarment  Suspension,  ineligibility,  and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions." 

wittiout  modification  in  aH  kswer  tier  covered  transactions  and  in  all 
solicitations  (or  kjwer  tier  covered  transactions 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a 
prospective  participant  in  a  tower  tier  covered  transaction  thai  it  is  r>ol 
det>arred.  suspended  ineligit>le  or  voluntarily  excluded  from  the  covered 
transaction,  unless  it 

krtows  thiat  the  certification  is  erroneous    A  participant  may  decide  the 
mettKid  and  (requency  by  which  it  determines  the  eligibility  o(  its 
pnncipals    Each  participant  may  but  s  rKit  requred  to,  check  the 
Nonprocurement  Uat. 

8.  Nothing  contained  in  trie  (oregoing  shall  be  construed  to  requre 
establishn'>ent  o(  a  system  o(  records  in  order  to  render  m  good  (alth  the 
certification  required  by  this  clause    The  knowledge 

and  intormation  of  a  (sarticipant  is  not  required  to  exceed  that  which  is 
normally  possessed  by  a  prudent  person  m  the  ordinary  course  of 
business  dealings. 

9    Except  for  transactions  authorized  under  paragraph  5  of  (ties* 
instructions  if  a  participant  in  a  covered  transaction  icxjwingly  enters  into 
a  tower  tier  covered  transaction  with  a  person  wtv)  is 
suspended  debarred,  ineligitile.  or  voluntanly  excluded  from  participation 
in  this  transaction  m  additxin  to  other  remedies  available  to  tht  Federal 
Government,  the  department  or  agency  with  which  this  ti^nsaction 
originated  may  pursue  availatjle  remedies  including  suspensior  and/or 
determent 


Certification 

(1)  The  prospective  tower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neitrier  K  nor  its  pnncipals  are  presently  debarred  suspended, 
proposed  (or  det)arment  declared  ineligit>le  or  voluntanly  excluded  from  participation  in  this  transactton  by  any  Federal  department  or  agerKry. 

(2)  Where  tfie  prospective  tower  tier  participarX  is  unat>le  to  certify  to  any  of  the  statements  in  this  certification,  such  prospectrve  participant  shall  attach 
an  explanation  to  this  proposal 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  8(H)014.  9^90  (Replaces  GCS-009(REV.12/88).  vvhich  is  obsoMa) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complata  this  form  to  disclos*  lobbying  activitiss  pur«uant  to  31  U.S.C  1352 

(Sea  reverse  for  public  burden  disclo»uf».) 


034a'004« 


1. 


fl-i 


of  F*d«ral  Action: 

.  contract 
b.  grant 

cooperative  agreamant 
d.  loan 

a.  loan  guarantee 
f.  loan  insurance 


Statue  of  Fedaral  Action, 
bid/off  er/appiication 
b.  initial  award 
post-award 


Statui 


Nam*  and  Addresa  of  Reporting  Entity: 
D      Pnme  D       Subawardee 

Tier  ,  if  known: 


Congr aa»iona<  Diatrict.  if  known: 


6.        Fadaral  Dapartmant/Agency: 


Fadarai  Action  Number.  //  known: 


3.        Report  Typa: 
I         I    a.  initial  filing 
I         lb.  material  change 

For  Material  Change  Or>ly: 

year  quartsr  

data  of  last  raport 


5. 


H  Raporting  Emny  m  No. 4  ia  Subawardaa.  Entar 
Nam*  and  Addrasa  of  Prima: 


Congraeaional  tXatrict.  if  known: 


Federal  ^ogram  Nama/Dascnption: 


CFDA  Number,  if  &pplic»bl»: 


9.        Award  Amount,  //  known: 


10.     a.  Name  and  Address  of  Lobbying  Cinity  Registrant 
lif  individual,  last  nam*,  first  nam*.  Ml): 


b.  Individuaia  Performing  Sarvicas  (including  addrmss  if 
diff»r»nt  from  No.    10a) 
Hast  namm,  first  nama.  Ml): 


11.  Amount  of  f^ayiiwin  fch9\.k  alt  that  appty): 

$ O  »i.tunl D  vjlanned 


12.  fmm  uf  Pa>riieiil  fi.hK\.K  aH  that  afifiifi: 


-B- 


a.  cash 


U.  iirkirid,  spcLify: 


iiatura 
obIuc 


18.  Typa  of  PaymaiH  ICh^Mk  aH  tftaf  appfy): 


a.  retainer 

b.  one  time  fee 


e.  corTw'iiijjion 


d.  cttntiin/ui'it  fee 
a.  deferred 


f.  othei,  apecify; 


D^suiptimi  of  Gei»ices  Peifoimed  e«  to  be  Peitmiiied  aiid  Datelsl  of  Oarwee.  including  oHicerts).  eiiipiu>eete>. 
u<  Me    in»i(»)  contacted,  for  Pa>iiwiiH  Indicated  in  ftaiH  11; 


tuim.ti  Puiiwimif**!  StKi\iil3f  III  A.  i^ratijjwrr 


^^. — Gmninuatiun  Wieetls)  OT-LLL  altaclied  D     Ves  D — No- 


16.  Intemisboo  rxiuMUd  lNou«ti  t»»»  loim  n  authaolMl  by  •*•  31  O.S.C 
•Mlian  13S2  T>M  dtclomir*  of  loMnrm*  acamMa  ■•  ■  matwM 
itf—nmuon  ot  fKt  upon  «r*»eh  i«lH»c«  larw  plaod  iy  Om  *—  above 
wtvn  •«•  •mKSon  waa  niwia  o>  anlatad  Into.  TMa  iSadeama  la  raqtirad 
putauani  to  31  use  13S2.  TWa  mfo""atio>i  w*  ba  -apotud  to  iha 
Congiaaa  a«Ti« .anovaay  and  «■  b«  •■.»l«o.«  •!)<  jv».<:  napacBon.  Any 
p«f*an  who  tmt*  lo  Ma  ll<a  tafliAad  i*«c«o»u<.  trmt  t>«  •i*(ac<  to  a  d»i 
panrity  st  net  laaa  than  (10.000  and  not  mota  dMn  $100,000  tot  aocl« 
auch  failura. 


F«d«fal  U»»  Onty 


Signature: 
Print  Nama: 
Title: 


Telephone  No.: 


Data: 


Authorized  for  Local  Reproduction 
Startdard  Form  -  LLL      
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  compleled  by  the  reporting  erttity,  whether  subawardee  or  prim*  Federal  recipient,  the  initiation 
or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1362.  The  filing 
of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  tor  influertcing  or  attempting  to 
influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of 
a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  U»e  the  &r4.LL-A  0«ntiwu><»on  Gheet  tor  tMHtonrt 
infofniwtiow  if  the  ap«ee  on  the  form  ia  inedequete.  Complete  all  items  that  apply  for  k>oth  the  initial  filing  and  material  change 
report.  Refer  to  the  implementir>g  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 

1.    Identify  tt>e  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome 
of  a  covered  Federal  action. 


2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  follow  up  report  caused  by  a  iTMteriai  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  cftange  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  tuil  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Cor>gressional  District,  if  known.  Check 
ttie  appropriate  classtfication  of  ttie  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  sut>award  recipient 
Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier.  SutMwards  include  but  are  not 
limited  to  sut>contracts,  subgrants  and  conract  awards  under  grants. 

5.  If  the  organization  filir^  the  report  in  item  4  cttecks  "Sutjawardee"  then  enter  the  full  name,  address,  city,  state  and  zip  code 
of  the  prime  Federal  recipient.  Irtclude  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  nvikir>g  the  award  or  k>an  commitmenL  Include  at  least  one  organizational  level  below 
agency  narrte,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  nam*  or  description  for  the  covered  Federal  action  (item  1).  If  knovim,  enter  tf>e  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  numt>er  for  grants,  cooperative  agreements,  loans,  and  loan  commitments. 

8.  Enter  the  rrtost  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.,  Request 
for  Proposal  (RFP)  number:  Invitation  for  B»d  (IFB)  number,  grant  announcement  number;  the  contract,  grant,  or  loan  award 

'    number:  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  'RFP-DE -90-001.* 

9.  For  a  covered  Federal  action  wttere  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal 
-amount  of  the  award/loan  commitment  for  the  prirrte  entity  identified  in  item  4  or  6. 

(a)  Enter  the  full  name,  address,  city,  state,  and  zip  code  of  the  lobbying  erttity  registrant  under  the  Lobbying  Disclosure 
Act  of  1995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from 
10(a).  Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 


10. 


44: Cntef  the  amourt  ot  compensation  peid  or  feaaoweNy  expected  to  be  paid  by  the  rtpttding  entity  (iterw  4)  t»  the  lobbyir>g 

entity  (Item  10).  hidicate  whether  the  peytncnt  haa  been  mede  (eetual)  or  wtH  be  made  (planned).  Cheek  »H  boxes  thet  eppty. 
W  thia  a  materiel  change  report,  enter  the  cumulative  errtount  of  payment  made  or  planned  to  be  rriade. 

-4t: — Check  the  appropfiete  box(ea).  Cheek  eH  bexca  thet  apply.  If  payment  n  made  through  an  in-kind  eowtfit>ution.  apceify  the 
nature  and  value  of  in-kirwt  payment. 

-4*: — Cheek  the  appropriate  beK(ea).  Check  all  twxes  that  apply.  If  other  specify  neture. 

-14: — f>eyide  a  speeifie  ef>d  detailed  deacription  of  the  aervicea  that  the  tot>byiat  haa  per fofn>ed,  cw  will  >>e  expected  to  perform. 
and  the  date(a)  of  any  aervieea  rertdered.  Include  all  preparatory  and  related  activity,  not  )uat  time  apent  in  actual  contact 
with  federal  eWieials.  Identify  the  redcral  off>eiel(a)  contacted  or  the  efficer(a),  empleyee(a),  or  Member(a)  of  Gor>gre«»  thet 
were  contacted. 


-4*: — Gtteek  whether  or  rtot  a  Or-4.LL-A  Continuation  Sheet(a)  ia  attached. 
1C.     Tttc  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


Public  raiKirtiim  hiirilen  tiir  lliit  cullecliuii  ul  iiiluriiMitioi)  i(  •(tiinaUil  1u  averag*  30  niiiHJias  par  raipoiica.  including  tinrta  for  ravia«*ing 
inttruclions,  sanrulniig  ajusiiiig  daia  courcas,  galharing  and  ntaintaiiung  liM  data  naadad.  and  complaling  and  rawiawing  tha  coMaclion  of 
Information.  Sand  cuiiunanis  ragardiog  tha  burdan  astintala  or  any  ottMr  aapact  of  tlita  coHactlon  of  tnformalton,  tnciudirvg  tuggaationa 
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DUNS  Number  Instructions 


D-U-N-S  No.;  Please  provide  the  applicant's  D-U-N-S  Number.  You  can  obtain  your  D-U-N-S 
Number  at  no  charge  by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S 
Number  Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the  following 
URL: 

http://www.dnb.com/dbis/aboutdb/intlduns.htni 

The  D-U-N-S  Number  is  a  unique  nine-digit  number  that  does  not  convey  any 
information  about  the  recipient.  A  built  in  check  digit  helps  assure  the  accuracy  of 
the  D-U-N-S  Number  The  ninth  digit  of  each  number  is  the  check  digit,  which  is 
mathematically  related  to  the  other  digits.  It  lets  con>puter  systems  determine  if  a 
D-U-N-S  Number  has  been  entered  correctly. 

Dun  &  Bradstreet,  a  global  information  services  provider,  has  assigned  D-U-N-S 
numbers  to  over  43  million  companies  worldwide. 

(FR  Doc.  98-16180  Filed  6-17-98;  8:45  am) 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  18,  1998 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Sarvica 

Meats,  prepared  meats,  and 
meat  products;  grading, 
certification,  and  standards: 
Service  fees;  changes; 
published  6-17-98 

Potatoes  (Insh)  grown  in — 
Southeastern  States; 
published  6-17-98 

DEFENSE  DEPARTMENT 

Administrative  corrections; 
published  6-18-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants; 

Pennsylvania;  published  6- 
18-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Aliens — 
Detention  and  release  of 
criminal  aliens  and 
custody 

redeterminations; 
published  5-19-98 
PERSONNEL  MANAGEMEI^ 
OFFICE 
Retirement: 
Federal  Employees 
Retirement  System — 
Open  Enrollment  Act; 
Impiemerrtation; 
published  6-18-98 
TRANSPORTATION 
DEPARTMENT 
federal  Aviation 
Administration 
Airworthiness  directives: 
Airtjus;  published  3-20-98 
Allison  Engine  Co.; 
published  6-3-98 
Class  C  and  Class  D 

airspace;  published  3-30-98 
Class  D  and  Class  E 

airspace;  published  3-5-98 
Class  0  and  Class  E 
airspace;  correction; 
published  6-4-98 
Class  D  and  Class  E 
airspace;  correction  and 


effective  date  confirmed; 

published  6-10-98 
Class  D  and  E  airspace; 

published  2-18-98 
Class  D  and  E  airspace; 

correction;  published  4-27- 

98 
Class  E  airspace;  put>(ished  2- 

12-98 
Class  E  airspace;  correction; 

published  4-7-98 
Colored  Federal  airways; 

published  3-16-98 
Gulf  of  Mexico  high  offshore 

airspace  area;  published  4- 

15-98 
High  offshore  airspace  areas; 

published  4-20-98 
High  offshore  airspace  areas; 

correction;  published  6-9-98 
IFR  altitudes;  published  5-18- 

98 
VOR  Federal  airways; 

published  4-20-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariutir>g 
Service 

Cantaloups;  grade  standards; 
comments  due  by  6-26-98; 
published  4-27-98 
Fluid  mili<  promotion  order, 
comments  due  by  6-22-98; 
published  5-22-98 
Grapes  grov«i  in  California 
and  imported  table  grapes; 
comments  due  by  6-25-98; 
published  5-26-98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Exotic  Newcastle  disease; 
disease  status  change — 
Great  Britain;  comments 
due  by  6-22-98; 
published  4-21-98 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  6-22- 
98;  published  4-21-98 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  by  6-22- 
98;  published  4-22-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 


Critical  habitat  designation — 
Coastal  sea-run  cutthroat 
trout;  comments  due  by 
6-22-98;  published  3-23- 
98 
Fishery  conservation  and 
management: 

Caribbean,  Gulf  and  South 
Atlantic  fishenes — 
Stone  crab;  comments 
due  by  6-22-98; 
published  4-23-98 
Magnuson-Stevens  Act 
provisions — 
Esserrtial  fish  habitat; 
hearings;  comments 
due  by  6-22-98; 
published  5-4-98 
West  Coast  States  and 
Western  Pacific 
fishenes — 
Western  Pacific 
cnjstacean;  comments 
due  by  6-24-98; 
putjlished  6-9-98 
ENERGY  DEPARTMENT 
Occupational  radiation 
protection: 
Pnmary  starxjards 
amendments 
Reporting  and 
recordkeeping 
requirements;  commwits 
due  by  6-25-98; 
published  5-26-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Portland  cement 
manufactunng  Industry; 
comments  due  by  6-26- 
98;  published  5-18-98 
Air  pollution  control;  new 
motor  vehicles  and  er^gines: 
New  nonroad  compression- 
ignition  engines  at  or 
above  37  kilowatts — 
Propulsion  and  auxiliary 
manne  engines; 
comments  due  by  6-22- 
98;  published  5-22-98 
Air  programs;  State  authority 
delegations: 

Nevada;  comments  due  by 
6-26-98;  published  5-27- 
98 
Air  quality  implementation 
plans;  approval  and 
promufgation;  vanous 
States; 

CaNfomia;  comments  due  by 
6-26-98;  published  5-27- 
98 
Florida;  comments  due  by 
6-26-98;  published  5-27- 
98 
New  York;  comments  due 
by  6-22-98;  pubkshed  5- 
21-98 
-  Otiio;  comments  due  by  6- 
22-98;  published  5-21-98 


Ozone  Transport 
Assessment  Group 
Region;  comments  due  by 
6-25-98;  published  5-11- 
98 
Drinking  water 
National  pnmary  dnnking 
water  regulations — 
Lead  and  copper; 
comments  due  by  6-22- 
98;  published  4-22-98 
Hazardous  waste: 
Identifkation  and  listing^ 

Exclusions;  comments  due 
by  6-25-98:  published 
5-11-98 
Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Fenoxaprop-ethyl;  comments 
due  by  6-22-98;  published 
4-22-98 
Radiation  protection  programs: 
Rocky  Flats  Environmental 
Technotogy  Site 
certification  to  ship 
transuranic  radioactive 
waste  to  Waste  Isoloation 
Pilot  Plant;  documents 
availability;  comments  due 
by  6-22-98;  putHished  5- 
21-98 
Solid  wastes; 
Performance-based 
measurement  system, 
etc.;  monitoring  and  test 
methods;  reform 
implementation;  comments 
due  by  6-22-98;  published 
5-8-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 
by  6-26-98;  published 
5-27-98 
Toxk:  substarKes: 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  6-22-98; 
published  4-21-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  Broadcasting: 
Cable  television  service — 
Pleading  and  complaint 
process,  1998  biennial 
regulatory  review; 
comments  due  t)y  6-22- 
98;  published  5-1-98 

FEDERAL  TRADE 
COMMISSION 

Fair  Debt  Collection  Practices 
Act: 
State  application  for 

exemption  pxocedures; 

overall  costs  and  benefits; 
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comments  due  by  6-22- 
98;  published  4-22-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
1,11-(3.6,9- 
trioxaundecyl)bis-3- 
(dodecylthio)proptonate: 
comments  due  by  6-22- 
98;  published  5-21-98 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Indian  Gaming  Regulatory  Act: 
Class  III  (casino)  gaming  on 
Indian  lands;  authorization 
procedures  when  States 
raise  Eleventh 
Amendment  defense; 
comments  due  by  6-22- 
98;  published  4-21-98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Occupational  noise 
exposure;  comments  due 
by  6-25-98;  published  5- 
26-98 
Roof  and  rock  tx)lts  and 
accessones;  safety 
standards;  comments  due 
by  6-22-98;  published  4- 
22-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessels,  inspected  passenger 
and  small  passenger 


vessels;  emergency 
resfxjnse  plans:  comments 
due  by  6-26-98;  published 
2-26-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

Airport  and  aircraft  operator 
security;  meetings; 
comments  due  by  6-26- 
98;  published  4-21-98 
Airworthiness  directives: 
Alexander  Schleicher 
Segelflugzeugt>au; 
comments  due  by  6-26- 
98;  published  5-19-98 
Avions  Pierre  Robin; 
comments  due  by  6-22- 
98;  published  4-24-98 
Boeing;  comments  due  by  ■ 
6-23-98.  published  4-24- 
98 
Glaser- Dirks  Flugzeugt^au 
GmbH;  comments  due  by 
6-26-98;  published  5-21- 
98 
McDonnell  Douglas; 
comments  due  by  6-22- 
98.  published  4-21-98 
SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  6-25- 
98;  published  5-22-98 
Compatible  land  use  planning 
initiative;  comments  due  by 
6-22-98;  published  5-21-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 


Partnerships  and  brar>ches; 
guidance  under  Subpart 
F;  cross  reference; 
comments  due  by  6-24- 
98;  published  3-26-98 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Operations: 

Financial  marwgement 
policies;  financial 
derivatives;  comments  due 
by  6-22-98;  published  4- 
23-98 


UST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  oraered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Pnnting 
Office.  Washington,  DC  2(3402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http7/ 
www  access  gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 


H.R.  824ff>.L  105-179 

To  redesignate  the  Federal 
building  located  at  7.17 
Madison  Place,  NW.,  in  the 
District  of  Columbia,  as  the 
"Howard  T.  Markey  Natiorwl 
Courts  BuikJing".  (June  16, 
1998;  112  Stat.  510) 

H.R.  3565/P.L  105-180 

Care  for  Police  Survivors  Act 
of  1998  (June  16,  1998;  112 
Stat.  511) 

S.  1605/P.L  105-181 

Bulletproof  Vest  Partnership 
Grant  Act  of  1998  (June  16. 
1998:  112  Stat.  512) 

Last  List  June  11.  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifrcation  service  of  newfy 
enacted  public  laws.  To 
suoscnbe.  send  E-mail  to 
listproc<§>iucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 

Name. 

Note:  This  service  is  strictly 
for  E-mail  ratification  of  new 
public  laws   The  text  of  laws 
is  not  available  through  this 
service   PENS  cannot  respond 
to  specific  inquines  sent  to 
this  address 


Public  Laws 


105th  Congress  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  "references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  \he  Federal  Register  fa 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/nara/index .  html 


1998 


Superintendent  of  Documents  Subscriptions  Order  Form 

I    I  YES,  enter  my  subscription(s)  as  follows: 


Odar  Procaasing  CodK 


Charge  your  order. 

n'»EMSy!  i" 


S3 


VISA 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (2»2)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session.  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

1 1  Check  Payable  to  the  Superintendent  of  Documents 

I I   GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City.  Sute,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YiS  NO 

May  wt  mate  your  name/address  avaiiMc  to  (Utter  iiMJtrr?      | |    | | 


I I   VISA  or  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  date)  ^^^  order! 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail   As  pan  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Fet^eral  Regulations, 
compnsing  approximately  200  volumes 
ar>d  revised  at  least  once  a  year  on  a 
quarterfy  C>asis,  is  put>lished  in  24x 
microfiche  format  arKJ  the  current 
year's  volumes  are  mailed  to 
subscrit)er8  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months;  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Ordar  Prooamng  Coda: 

♦5419 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order 
It's  Easy! 

D    YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:         ^^^  ^^JJj;  ^J^^  ^^2m  512^1800 

:-  federal  Register  (MFFR)  Q  One  year  at  $220  each         □  Six  months  at  $1 10 

Code  of  Federal  Regulatioiis  (CFRM7)  □  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(Chy,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  prtracy,  check  boa  bdew: 

Q  Do  not  make  my  name  available  to  other  mailen 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


Q  GPO  Deposit  Account 

:-u 

□  VISA  □  MasterCard 

1     1  (expiration) 

1    1    1     1     1    1    1    1     1     1 

1     1     1     i     1     1     i 

1  1 

(Authorizing  signature)  \m7 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  ~ 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


•  «r.  vn} 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

William  J.  CUntoa 

1993 

(Book  I) $61.00 

1993 

(Book  II)   $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $62.00 

1995 

(Book  I) $«0.00 

1995 

(Book  II) $65.00 

199C 

(Book  I) $«6.00 


PubiialMd  by  ih*  OfTtcc  of  the  Federal  Ragisicr  N«iioful 
Archive*  and  Records  Adminiatraiion 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev  12«7) 


Order  Now! 

The  United  States  Government  Manual 
1997/1998 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func 
tions,  organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates.  , 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


*40  per  copy 


L  mted  :>Utes  Ooveriixnent 

_     iINFQRMATKMSI 

^MeuCATBNS  ♦  ^'evoaOLS  •  aKrmoHC  pfwxcrs 
Ordar  Procassmg  Cod*: 

*7917 

□  YES,  please  send  me 


Charge  your  order. 
It's  easy! 


MSfT 


copies  of  The  United  States  Government  Manual  1997/98, 


S/N  069-000-00072-0  at  »40  (»50  foreign)  each. 
Total  cost  of  my  order  is  * Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account        |    |    |    |    |    I    I    I  -  [U 
□  VISA     □MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


(expiration  date)     Thank  you  for  your  order! 


Authorizing  signature  ■•^ 

Mail  orders  to:        Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 

Phone  orders  to:  (202)  512-1800 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WeeUy  OompilAtion  o< 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  potictes 
and  annourx»ments.  It  contains  tt>e 
full  text  of  the  President's  public 
speeches.  staterT>ents.  messages  to 
Cor>gress,  news  conferences,  arKi  ott>er 
Presidential  materials  released  by  tf>e 
White  House 


The  Weekly  Compilation  carnes  a 
Monday  dateline  and  covers  matenais 
released  during  the  preceding  week 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases   and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration 


Odar  PnxMMng  Coda: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order    '(jM^    "^Bff 

Its  Easy!  ^^W.    «■■ 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I — I   YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail  □   $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(AdditJonal  addrets/attentioii  line) 


For  privacy,  ckeck  box  below: 

G  Do  nut  maiic  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  ol  Documents 

Q  GPO  Deposit  Account 

a  VISA  Q  MasterCard 


1  1  1  1  1 

1     1            (exDiration) 

-D 


(Street  address) 


I     I     I     I     I     I     I     I     f 


(aty.  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  ii9i 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The 

Federal  Register; 

What  It  U 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  flegisler  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

Ode,  p«««»,  code-  ChBrq^YourofrtBf. 

*6173  "'  ^*y' 

n  YES,  please  send  me  the  foUowing:  -«>  ^  y«-  ^^  (202) -512 -2250 


JMI 


copiw  of  Th*  FMlWll 


■WIMI  m««ndMowT6U««lt,al  $7j00  p«  copy  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $_ 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Cboofie  Metliod  of  Payment: 

1    I  Check  Payable  to  the  Supermtendent  of  Documents 


(Company  or  Penooal  Name) 


(Please  type  or  print) 


(Additioiul  addRss/attention  line) 


I    I  GPO  Deposit  Account 

CH  VISA  or  MasterCard  Account 


-D 


(Street  address) 


I  I  I  I  M 


(City,  Suae.  ZIP  Code) 


(Ciwlit  card  expiration  dale)  Thank  you  far 

your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Re*.  1-93) 


(Purchase  Order  No.) 

\la>  we  make  voor  name'addrrss  avjulab**  u)  ■)ther  in:ukn>? 


YES    NO 


Mail  lb:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


(Re*.  1-93) 
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Briefings  on  how  to  use  the  Federal  Register 
For  information  on  briefing  in  Chicago,  IL,  see 
announcement  on  the  inside  cover  of 
this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
it    Email:  gpoaccess@gpo.gov 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration, 
Washington,  DC  2CW08,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  1).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Dor:uments  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  Tiling.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  ^e  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Rraister  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  Haphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 
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Rules  and  Regulations 


Federal  Regista' 
Vol.  63,  No.  118 
Friday,  June  19,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatxlrty  and  legal  etiect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDEFIAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  930 

[Dockst  No.  FV97-MO-2  FR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  aL;  Establishment  of 
Rules  and  Regulations  for  Grower 
Diversion  and  a  Compensation  Rate 
tor  the  Cherry  Industry  Administrative 
Board  Public  Member  and  Alternate 
Public  Member 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


SUMMARY:  This  rule  establishes  rules 
and  regulations  for  a  grower  diversion 
program  under  the  tart  cherry  marketing 
order  for  the  1998-1999  and  following 
crop  years.  It  also  establishes  a 
compensation  rate  to  be  paid  to  the 
Cherry  Industry  Administrative  Board 
(Board)  public  member  and/or  alternate 
public  member  when  attending  Board 
meetings. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  June  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  telephone: 
(202)  720-5053,  Fax:  (202)  720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax:  (202) 
720-5698. 
SUPPt-BMENTARY  INFORMATION:  This  final 

rule  is  issued  under  Marketing     

Agreement  and  Order  No.  930  (7  CFR 
Part  930),  regulating  the  handling  of  tart 


cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  final  rule  establishes  rules  and 
regulations  for  grower  diversion  under 
the  tart  cherry  marketing  order  and  also 
establishes  a  compensation  rate  of  $250 
per  meeting  for  the  public  member  and 
alternate  public  member  when  attending 
Board  meetings.  The  tart  cherry 
marketing  order  became  effective  in 
September  of  1996  and  the  Board  met 
March  12-13,  June  26-27,  September 
11-12.  1997.  and  January  29-30,  1998, 
to  establish  and  recommend  to  the 
Secretary  rules  and  regulations  to 
implement  order  authorities.  At  its 
meetings,  the  Board  recommended 
grower  diversion  regulations  and  a 
compensation  rate  for  the  public 


member  and  alternate  pubUc  member  to 
the  Department  for  appropriate  action. 
An  interim  final  rule  was  published 
in  the  Federal  Register  on  August  25, 
1997,  to  establish  terms  and  conditions 
for  the  issuance  of  grower  diversion 
certificates  for  the  1997-1998  crop 
season.  A  final  rule  was  published  on 
April  22,  1998,  in  the  Federal  Register. 
A  proposed  rule  establishing  the  grower 
diversion  program  for  the  1998-99  and 
following  crop  years  was  published  in 
the  Federal  Register  on  April  23,  1998. 
(63  FR  20274).  This  final  rule  contains 
the  terms  and  conditions  for  the  grower 
diversion  program  to  be  used  for  1998- 
1999  and  subsequent  crop  years. 

Section  930.33  of  the  order  authorizes 
the  Board  to  compensate  the  public 
member  and/or  alternate  public  member 
for  performance  of  their  duties.  The 
Bo£mJ  at  its  discretion  may  request  the 
attendance  of  the  ahemate  public 
member  at  any  or  all  meetings, 
notwithstanding  the  expected  or  actual 
presence  of  the  public  member.  The 
$250  compensation  rate  will  allow  the 
Board  to  compensate  the  public  member 
and  alternate  public  member  for 
attending  Board  meetings.  Such 
compensation  is  a  per  meeting  rate.  For 
example,  if  a  Board  meeting  is  convened 
and  lasts  four  days  or  four  hours,  the 
public  member  and/or  alternate  public 
member  attending  the  meeting  will 
receive  $250.  This  action  is  intended  to 
compensate  them  for  loss  of  work  and 
wages.  This  payment  will  be  in  addition 
to  compensation  for  travel,  lodging, 
meals,  and  other  related  costs  incurred 
in  attending  public  Board  meetings. 

The  order  in  section  930.50  provides 
the  method  of  establishing  an  optimum 
supply  level  of  cherries  for  the  crop 
year.  The  optimum  supply  is  defined  as 
the  average  of  the  prior  thj-ee  years'  sales 
of  tart  cherries,  adjusted  for  carry-in  and 
desired  carry-out  inventory.  The 
optimum  supply  consists  of  a  free 
percentage  amount  of  cherries  which  a 
handler  could  sell  to  any  market  and  a 
restricted  percentage  amount,  when 
warranted,  which  would  have  to  be 
withheld  from  the  market.  Based  on  the 
optimum  supply  level,  the  Bo£ird 
establishes  preliminary  bee  and 
restricted  percentages.  No  later  than 
September  15,  after  harvesting  and 
processing  of  the  crop,  the  Board 
computes  and  recommends  to  the 
Secretary  final  free  and  restricted 
percentages  based  on  actual  crop 
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amounts.  After  receiving  the  Board's 
recommendation,  the  Secretary 
designates  the  final  free  and  restricted 
percentages  through  informal 
rulemalung  if  he  finds  that  such  action 
would  tend  to  effectuate  the  purposes  of 
the  Act.  The  difference  between  any 
final  free  market  percentage  and  100 
percent  is  the  final  restricted 
percentage.  The  Board  established  an 
optimum  supply  of  247  million  pounds 
and  preliminary  free  and  restricted 
percentages  for  tart  cherries  acquired  by 
handlers  during  the  1997-98  crop  year 
during  its  June  26-27,  1997,  meeting. 
Final  free  and  restricted  percentages 
which  were  recommended  by  the  Board 
to  the  Secretary  were  established  during 
its  September  11-12,  1997,  meeting.  A 
final  rule  setting  the  final  free  and 
restricted  percentages  for  the  1997-98 
crop  year  at  55  percent  and  45  percent, 
respectively,  was  published  in  the 
Federal  Register  on  April  27,  1998,  (63 
FR  20522). 

Handlers  can  satisfy  their  restricted 
percentage  in  various  ways.  The 
restricted  percentage  cherries  can  be 
maintained  in  handler-owned  inventory 
reserve  pools.  Handlers  can  also  satisfy 
restricted  percentage  obligations  by 
redeeming  grower  diversion  certificates, 
exporting  cherries  to  designated 
countries,  shipping  to  exempt  outlets, 
contributing  to  charitable  organizations 
or  diverting  cherries  at  the  handler's 
facility. 

The  maximum  volume  of  cherries  that 
can  be  held  in  the  primary  inventory 
reserve  is  50  million  pounds.  Handlers 
can  establish  a  secondary  inventory 
reserve  after  the  primary  inventory 
reserve  has  reached  its  maximum 
volume.  There  is  no  maximum  volume 
in  the  secondary  inventory  reserve.  Each 
handler  establishing  a  reserve  (primary 
and  secondary)  is  required  to  pay  all  of 
his  or  her  own  storage  expenses. 
Reserve  cherries  can  be  released  for  sale 
upon  Board  approval  into  comm.ercial 
outlets  when  the  current  crop  is  not 
expected  to  fill  demand. 

Section  930.58  of  the  tart  cherry 
marketing  order  provides  authority  for 
voluntary  grower  diversion.  Growers 
can  divert  all  or  a  portion  of  their 
cherries  which  otherwise,  upon  delivery 
to  a  handler,  would  become  restricted 
percentage  cherries.  Growers  will 
receive  diversion  certificates  from  the 
Board  stating  the  weight  of  cherries 
diverted.  The  grower  could  then  present 
this  certificate  to  a  handler  in  lieu  of 
actual  cherries.  The  handler  could  apply 
the  weight  of  cherries  represented  by 
the  certificate  against  the  handler's 
restricted  percentage  amount.  In 
comments  concerning  the  1997-98 
grower  diversion  program  there  were 


concerns  that  such  program  could  act  as 
an  insurance  policy  for  cherries  that  are 
not  marketable  contrary  to  the  intent  of 
the  order.  The  overall  intent  of  the  order 
is  that  only  cherries  that  have  reached 
a  harvestable,  marketable  condition  be 
allowed  to  be  diverted.  Therefore,  in 
order  to  further  clarify  this  concept,  this 
rule  will  provide  that  the  Board  will  not 
allow  diversion  credit  to  a  grower 
whose  fruit  was  destroyed  before  it  set 
and/or  matured  on  the  tree,  or  whose 
fruit  is  unmarketable.  If  marketable  fruit 
were  to  be  damaged  or  destroyed  by  acts 
of  nature  such  as  storms  or  hail, 
diversion  credit  could  be  granted. 

A  new  section  930.158  is  added  to  the 
rules  and  regulations  specifying  the 
guidelines  for  grower  diversion  for  the 
1998-99  and  subsequent  crop  years. 
First,  any  grower  desiring  to  divert  in 
the  orchard  would  need  to  request  an 
application  form  from  the  Board  and 
would  need  to  apply  by  June  24,  1998, 
for  the  1998-99  crop  year  and  by  April 
15  for  subsequent  crop  years.  The 
proposed  June  15,  1998,  date  is  changed 
in  this  final  rule  to  June  24, 1998,  to 
allow  growers  adequate  time  to  apply 
for  grower  diversion  for  the  1998-99 
crop  year.  The  application  will  include 
the  name,  address,  phone  number  and  a 
signed  statement  certifying  that  the 
grower  will  abide  by  all  the  rules  and 
regulations  for  diversion.  In  addition, 
the  grower  will  need  to  include  maps  of 
such  grower's  orchard.  Each  map  will 
include  the  grower's  name,  address  and 
location  of  the  orchard. 

The  Board  has  recommended  four 
types  of  in-orchard  diversion.  These  are: 
(1)  random  row  diversion,  in  which 
rows  of  cherry  trees  are  randomly 
selected  by  the  Board's  computer 
programs  to  remain  unharvested:  (2) 
whole  block  diversion,  in  which  an 
entire  orchard  block  is  left  unharvested; 
(3)  partial  block  diversion,  in  which  a 
contiguous  portion  of  a  definable  block 
is  diverted;  and  (4)  in-orchard  tank 
diversion,  in  which  cherries  harvested 
into  tanks  aie  measured,  calculated  and 
then  diverted  in  the  orchard.  The 
regulations  for  the  1997-98  crop  year 
only  provide  for  random  row  and  whole 
block  diversion. 

For  all  types  of  diversion,  except  tank 
diversion,  growers  will  need  to  map 
each  orchard  block  they  intend  to 
divert.  A  block  is  defined  as  a  group  of 
trees  that  are  of  similar  age,  running  in 
the  same  direction  and  having  definable 
boundaries  (e.g.,  roads,  ditches).  If  a 
grower  desires  to  divert  using  the 
random  row  method,  all  of  the  grower's 
orchards  would  need  to  be  mapped, 
since  random  row  diversion  involves 
diverting  a  certain  amount  of  trees  frtim 
all  the  grower's  orchards.  If  the  grower 


elects  whole  or  partial  block  diversion, 
all  blocks  to  be  diverted  would  need  to 
be  mapped.  The  maps  would  need  to  be 
supplied  to  the  Board  so  that  the  Board 
can  calculate  the  diversion  amounts. 
New  maps  would  not  need  to  be 
prepared  each  season.  However,  maps 
would  have  to  be  updated  to  reflect  any 
substantive  changes  in  the  grower's 
orchard  such  as  new  trees  or  trees 
destroyed  by  inclement  weather. 

For  the  1998-99  and  subsequent  crop 
years,  the  proposed  rule  provided  that 
only  trees  more  than  six  years  old 
would  qualify  for  diversion.  Based  on 
information  from  the  National 
Agricultiu^l  Statistical  Service  (NASS), 
and  from  record  testimony,  it  appears 
that  tart  cherry  trees  do  not  come  into 
full  commercial  production  before  they 
are  five  to  seven  years  old.  Using  trees 
which  are  not  producing  cherries  or 
which  are  only  beginning  to  come  into 
full  production  when  calculating 
diversion  amounts  would  result  in 
figures  which  are  not  representative  of 
a  grower's  true  production.  A  comment 
was  received  on  this  issue  and  will  be 
discussed  later  in  this  document  as  well 
as  the  change  in  the  regulations 
concerning  this  matter. 

By  July  1  of  each  crop  year  in  which 
volume  regulation  is  recommended,  a 
grower  that  has  provided  the  Board  with 
the  required  orchard  maps  would  have 
to  inform  the  Board  of  such  grower's 
intention  to  divert  in  the  orchard  and 
the  method  of  diversion.  If  a  grower 
does  not  elect  the  method  of  diversion 
by  July  1 ,  then  only  random  row  or  in- 
orchard  tank  diversion  would  be 
available  and  the  Board  would  provide 
the  information  necessary  for  the  grower 
to  divert  by  the  random  row  method. 

Random  Row  Diversion 

Based  on  orchard  maps  submitted  to 
the  Board  by  the  grower,  the  Board, 
using  a  computer  program,  would 
randomly  designate  rows  of  trees  in 
each  orchard  block  for  nonharvest  and 
inform  the  grower  of  this  designation. 
This  designation  would  be  based  upon 
the  preliminary  restricted  percentage 
amount  computed  and  announced  by 
the  Board.  For  example,  if  the 
preliminary  restricted  percentage  is  20 
percent,  the  Board's  computer  would 
randomly  select  rows  of  trees  across  all 
blocks  in  the  grower's  orchard  to  allow 
the  grower  to  divert  20  percent  of  such 
grower's  crop.  The  grower,  however, 
would  not  have  to  choose  this  diversion 
amount.  No  less  than  seven  days  prior 
to  each  grower's  individual  harvest  date, 
such  grower  could  request  a  different 
diversion  percentage  (either  smaller  or 
greater).  The  purpose  of  the  seven  day 
notice  is  to  allow  the  Board  adequate 
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time  to  prepare  a  different  orchard  map 
using  different  percentages. 

To  divert  cherries  through  random 
row  diversion,  the  grower  will  not 
harvest  the  designated  rows.  After 
completing  harvest  of  all  trees  not 
designated  for  diversion,  the  grower 
would  be  required  to  notify  the  Board 
and/or  a  Board  compliance  officer.  Such 
grower  will  also  need  to  provide  the 
Board  with  total  harvested  production 
amounts  so  the  Board  could  calculate 
the  amount  of  grower  diversion  tonnage 
to  be  placed  on  the  diversion  certificate. 
Independent  confirmation  by  the  Board 
of  the  grower's  production  would  also 
be  provided  by  the  handler  on  Board 
form  number  two. 

Growers  will  receive  diversion 
certificates  only  after  confirmation  of 
diversion  is  provided  to  the  Board.  After 
harvest,  the  Board's  compliance  staff 
will  visit  the  grower's  orchards  to 
ensure  that  the  rows  selected  on  the 
orchard  map  for  random  row  diversion 
had  not  been  harvested.  Once  the 
orchard  has  been  visited  by  a 
compliance  officer  and  the  grower  has 
carried  out  the  terms  and  conditions  for 
random  row  diversion,  a  diversion 
certificate  will  be  issued  to  the  grower. 
The  diversion  certificate  will  represent 
the  weight  of  cherries  diverted  by  the 
grower.  The  grower  could  then  present 
the  certificate  to  a  handler  to  be 
redeemed. 

Whole  Block  Diversion 

Whole  block  diversion  involves 
diversion  of  the  production  from  an 
entire  block  of  cherry  trees. 

In  whole  block  diversion,  the  value  of 
the  diversion  would  be  determined  by 
application  of  a  statistical  sampling 
protocol.  For  example,  if  a  block  has  5 
rows  or  less,  3  rows  would  be  randomly 
chosen  to  be  sampled.  If  a  block  has  6 
to  15  rows,  4  rows  would  be  randomly 
chosen  to  be  sampled.  If  a  block  has  16 
or  more  rows,  5  rows  would  be 
randomly  chosen  to  be  sampled. 

The  Board  originally  recommended 
that  a  5  percent  sample  size  be  used. 
However,  after  the  fijrst  season  of 
operation,  the  Board  determined  that 
the  statistical  method  of  sampling 
would  be  much  more  accurate  in 
obtaining  the  weight  of  what  is  to  be 
diverted.  From  each  of  the  rows  to  be 
sampled,  ten  contiguous  originally 
planted  tree  sites  would  be  sampled 
within  the  rows.  A  tree  site  is  a  planted 
tree  or  an  area  where  a  tree  was  planted 
and  may  have  been  uprooted  or  died. 
Only  trees  over  the  age  of  six  years  old 
would  be  harvested  for  the  sample.  For 
example,  if  it  is  determined  that  five 
rows  are  to  be  sampled,  then  10  tree 
sites  in  each  of  the  five  rows  would  be 


sampled.  A  total  of  50  tree  sites  would 
be  sampled  ((10  original  tree  sites)x(5 
rows)=50  trees).  If  a  total  of  4600 
pounds  is  harvested  from  the  sample 
trees  and  this  is  divided  by  50  tree  sites, 
a  yield  of  92  pounds  per  tree  site  will 
be  obtained.  The  yield  for  the  block  is 
found  by  multiplying  92  pounds  per  site 
by  880  trees  that  were  mapped  in  the 
block  to  yield  80.960  pounds  per  block. 

The  Board  discussed  another 
sampling  option.  This  would  have 
required  that  mapping  be  done  by  the 
grower  each  year  the  grower  applied  for 
diversion.  However,  ^e  Board  felt  that 
was  an  undue  burden  on  the  grower. 
Using  the  sampling  method 
recommended  by  Uie  Board  will  only 
require  the  grower  to  map  an  orchard 
one  time  and  update  the  map,  as 
necessary,  to  reflect  any  substantive 
changes  in  the  grower's  orchard.  The 
grower  will  not  need  to  redo  the  map 
every  year  such  grower  may  want  to 

divert. 

Prior  to  sampling,  the  grower  will 
notify  the  Board  to  allow  observation  of 
the  sampling  process  by  a  compliance 
officer.  After  harvest,  the  compliance 
officer  could  again  visit  the  grower's 
orchard  to  verify  that  diversion  actually 
took  place. 

A  Qiversion  certificate  will  be  issued 
for  an  amount  equal  to  the  volume  of 
cherries  diverted  by  the  grower.  The 
grower  could  then  present  the  certificate 
to  a  handler  to  be  redeemed. 

Partial  Block  Diversion 

The  Board  recommended  that  partial 
block  diversion  be  available  as  an 
option  to  growers.  Inclusion  of  this 
option  would  permit  growers  added 
flexibility.  Also,  it  would  help 
discourage  the  tendency  of  growers  to 
break  up  large  blocks  into  multiple 
small  blocks.  Partial  block  diversion 
would  also  speed  up  the  orchard 
diversion  activity  by  decreasing  the 
sampling  time  for  growers  and  the 
Board.  Growers  may  wish  to  divert  only 
partial  blocks  of  marketable,  harvestable 
cherries  that  have  been  subjected  to 
storm  damage  or  are  of  lower  quality. 
For  example,  this  will  allow  a  grower 
that  has  a  block  that  is  35  rows  by  40 
trees  per  row  to  divert  contiguous  rows 
1  through  22  and  harvest  rows  23 
through  35.  The  partial  block  would  be 
sampled  as  in  whole  block  diversion. 
This  provides  the  grower  with  more 
options  when  determining  if  such 
grower  should  in-orchard  divert. 

The  Board  recommended  limiting 
partial  block  diversions  to  one  partial 
block  per  grower  per  year.  This  will 
alleviate  the  time  that  compliance 
officers  would  need  to  spend  observing 
sampling  and  diversion  at  grower's 


premises.  The  Board  may  evaluate 
partial  block  diversions  at  the  end  of  the 
season  to  decide  if  it  is  not  timely  or  not 
cost  effective  to  administer  by  the 
compliance  officers.  Based  on  this 
evaluation  the  Board  may  recommend 
increasing  the  number  of  partial  block 
diversions  or  eliminate  this  type  of 
diversion  as  an  option  to  growers.  The 
grower  should  inform  the  Board  by  July 
1  if  such  grower  elects  to  whole  or 
partial  block  divert.  If  whole  block  or 
partial  block  diversion  is  not  selected  by 
July  1.  growers  who  wish  to  divert  could 
then  choose  the  random  row  method  or 
the  in-orchard  tank  method  of  diversion. 

In-Orchard  Tank  Diversion 

The  Board  recommended  that  in- 
orchard  tank  diversion  be  authorized  to 
growers  as  another  option  for  diversion. 
The  Board  discussed  at  length  the  fact 
that  the  grower  diversion  program  must 
be  grower  friendly  in  order  for  growers 
to  take  full  advantage  of  the  program. 
Adding  options  to  ^e  grower  diversion 
program  provides  more  flexibility  to  the 
grower. 

A  grower  diverting  by  this  method 
would  need  to  notify  the  Board  and 
compliance  officers  of  such  diversion. 
Growers  may  wish  to  use  tank  diversion 
when  marketable  cherries  in  part  of  the 
orchard  have  sustained  damage  or  are  of 
lower  quality.  Such  cherries  could  be 
picked  and  placed  in  harvesting  tanks 
until  a  compliance  officer  could  come  to 
the  orchard  to  probe  the  tanks  for 
volume  measurement  and  observe  the 
destruction  of  the  cherries  on  the 
grower's  premises. 

To  use  this  diversion  option  a  grower 
would  need  to  inform  a  compliance 
officer  that  such  grower  has  tanks  ready 
for  diversion.  The  Board  recommended 
that  the  grower  have  no  fewer  than  10 
tanks  for  diversion  prior  to  informing 
the  compUance  officer.  This  wall  keep 
the  cost  of  inspections  to  a  minimum 
and  decrease  the  compUance  officer's 
time  from  traveling  from  location  to 
location  to  observe  a  small  amount  of 
in-orchard  ttink  diversion.  The  Board 
discussed  the  fact  that  10  tanks  is  not  a 
large  amount,  since  each  tank  holds 
about  1,000  pounds  and  10  tanks  would 
be  about  a  truckload  of  cherries.  This 
will  not  be  an  undue  hardship  on  small 
growers  that  wrish  to  take  advantage  of 
such  diversion. 

After  the  grower  informs  the 
compliance  officer  of  such  diversion, 
the  comphance  officer  will  have  up  to 
five  days  to  come  to  the  grower's 
premises  to  probe  the  tanks  and  observe 
the  diversion.  This  will  allow  the 
compliance  officer  the  flexibility  to 
schedule  visits  throughout  the  area  and 
save  compliance  costs. 
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Compliance 

In-orchard  diversion  by  growers  is  a 
voluntary  action.  However,  once 
chosen,  growers  are  expected  to  meet  ail 
of  the  terms  and  conditions  for 
diversion  to  receive  a  diversion 
certificate  and  to  be  diligent  in  actually 
diverting  the  percentage  of  the  crop  for 
which  they  have  applied.  Handlers 
depend  upon  growers  to  accurately 
divert  the  percentages  requested  as  they 
make  their  marketing  and  storage 
decisions  throughout  the  season.  Thus, 
in  the  case  where  growers  fail  to 
properly  divert  all  of  the  cherries 
specified  in  their  application,  such 
growers  should  not  receive  diversion 
credit  for  the  undiverted  cherries. 

When  a  grower  chooses  random  row 
diversion,  such  grower  would  not 
harvest  trees  in  rows  that  have  been 
randomly  chosen  by  the  Board's 
computer  programs,  to  be  left 
unharvested.  Unintended  errors  could 
occur  during  harvest  that  could  void  a 
growers  diversion  efforts.  The  Board  has 
recommended  that  growers  who  choose 
random  row  diversion  should  be 
permitted  to  rectify  any  unintended 
errors  that  may  occur  during  harvest. 
Therefore,  growers  who  fail  to  properly 
divert  designated  rows,  but  who 
otherwise  meet  the  terms  and 
conditions  of  diversion,  will  have  to 
divert  cherries  in  addition  to  those 
randomly  chosen,  but  will  still  receive 
the  diversion  percentage  originally 
applied  for. 

For  example,  a  grower's  map  could 
require  such  grower  to  random  row 
divert  rows  5  and  6  and  such  grower 
may  harvest  row  5  in  error.  Such  grower 
will  then  be  required  to  divert  another 
two  rows  to  make  up  for  the  mistake  in 
diverting.  This  will  discourage  mistakes 
being  made  in  the  orchard  since  such 
growers  know  they  may  have  to  divert 
more  cherries  to  correct  a  mistake.  This 
recommended  adjustment  will  allow  a 
grower  to  correct  an  error  in  the  orchard 
and  still  receive  a  diversion  certificate. 

However,  if  growers  are  harvesting  at 
the  end  of  the  orchard  and  thus,  do  not 
have  an  opportunity  to  rectify  a  mistake 
by  diverting  additional  rows  or  trees, 
the  Board  could  reduce  the  grower's 
diversion  certificate  by  using  the  two  for 
one  method.  For  example,  a  grower 
specifies  a  diversion  amount  of  20 
percent  on  the  original  application  for 
diversion  (and  does  not  increase  or 
decrease  such  percentage  by  the  June 
24,  1998,  cutoff  date  for  the  1998-99 
crop  year  and  by  April  15  for 
subsequent  crop  years).  Subsequently, 
the  grower  fails  to  divert  a  complete 
block  or  all  of  the  specified  rows, 
resulting  in  diversion  of  only  16  percent 


of  the  crop.  Thus,  the  grower  has  failed 
to  divert  an  additional  4  percent  of  the 
crop.  The  Board  would  then  multiply 
that  percent  by  two  and  subtract  that 
amount  from  the  original  diversion 
application  amount.  This  would  reduce 
the  diversion  amount  by  twice  the 
amount  of  the  mistake  that  was  made 
and  therefore,  a  2  for  1  reduction  would 
be  made  as  explained  above.  In  this 
example,  2  times  4  percent  equals  8 
percent;  which,  when  subtracted  from 
the  original  percentage  of  20  percent, 
yields  a  diversion  credit  of  12  percent 
of  the  grower's  total  production.  Thus, 
the  grower  would  receive  a  diversion 
certificate  equal  to  12  pwrcent  of  the 
originally  requested  amount. 

Growers,  when  aware  of  such  errors, 
will  need  to  immediately  inform  the 
Board  when  such  errors  are  made 
during  the  diversion  process  to  ensure 
that  they  continue  to  meet  the  terms  and 
conditions  of  diversion.  Growers  who 
divert  more  than  their  preliminary 
percentage  will  not  receive  additional 
diversion  credit.  The  Department  agrees 
with  this  recommendation.  The  "two  for 
one"  method  is  a  necessary  part  of 
compliance  for  the  diversion  provisions 
because  it  is  important  that  the  industry 
accurately  projects  the  annual  tonnage 
of  cherries  available  for  market. 

The  Board  recommended  that  all 
grower  diversion  certificates  should  be 
redeemed  with  handlers  by  November  1 . 
After  November  1,  grower  diversion 
certificates  will  not  be  valid.  It  was 
intended  that  diversion  certificates  be 
used  within  the  same  crop  year  that 
they  were  issued,  as  if  a  crop  had  been 
produced.  The  November  1  date  will 
allow  handlers  adequate  time  to  meet 
their  restricted  percentage  amounts  after 
final  percentages  have  been  established. 

Compensation 

The  Board  also  recommended  adding 
a  new  section  930.133  to  provide  a 
compensation  rate  of  $250  to  be  paid  to 
the  public  member  and  to  the  alternate 
public  member  for  each  meeting  they 
attend.  Section  930.33  provides  that  the 
public  member  and  alternate  public 
member  shall  receive  such 
compensation  as  the  Board  may 
establish  and  the  Secretary  may 
approve.  The  public  and  alternate 
public  member  cannot  have  a  financial 
interest  in  the  tart  cherry  industry.  To 
attend  meetings,  it  may  be  necessary  for 
them  to  be  absent  from  their  places  of 
employment.  Therefore,  the  Board 
recommended  a  compensation  rate  be 
established.  This  payment  will  be  in 
addition  to  compensation  for  travel, 
lodging,  meals,  and  other  related  costs 
incurred  in  attending  Board  meetings. 
For  example,  if  a  Board  meeting  is 


convened  and  lasts  for  a  day  or  two  or 
only  four  hours,  the  public  member 
and/or  alternate  public  member 
attending  the  meeting  would  receive 
$250. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  would  allow  AMS 
to  certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opt  for  such 
certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic 
impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  1,220  producers  or 
growers  of  tart  cherries  in  the  regulated 
area.  Small  agricultural  service  firms, 
which  include  handlers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  tart  cherries  may  be  classified  as 
small  entities. 

This  final  rule  establishes  rules  and 
regulations  for  grower  diversion  under 
the  tart  cherry  marketing  order.  The 
order  was  promulgated  on  September 
25,  1996.  The  Board  was  established  on 
December  20, 1996,  met  several  times  in 
1997  and  recommended  numerous 
rulemaking  actions.  The  Board 
recommended  establishing  an 
assessment  rate  and  late  payment 
charges,  procedures  for  grower  and 
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handler  diversion  and  exemptions  for 
certain  order  provisions.  The  Board  also 
recommended  regulations  for  the 
issuance  of  grower  diversion  certificates 
and  final  free  and  restricted  percentages 
for  the  1997-98  crop  year.  These  actions 
were  recommended  at  Board  meetings 
held  March  12-13,  June  26-27, 
September  11-12, 1997,  and  January 
29-30. 1998. 

The  impact  of  this  rule  wrill  be 
beneficial  to  growers.  The  receipt  of 
grower  diversion  certificates  is  one  of 
the  methods  under  the  order  that 
handlers  can  utilize  to  meet  any  such 
handler's  restricted  percentage.  Growers 
may  voluntarily  choose  to  divert 
because  they  have  an  abundance  of  low 
value,  poor  quality  marketable  cherries 
or  because  they  are  unable  to  find  a 
processor  willing  to  process  some  or  all 
of  their  cherries.  Before  choosing  to 
divert,  the  grower  would  most  likely 
evaluate  the  harvesting  and  other 
cultural  costs  that  could  be  saved  by 
diverting  and  locate  a  handler  that 
would  be  willing  to  redeem  such 
grower's  diversion  certificate.  An 
interim  final  rule  was  published  on 
August  25,  1997,  (62  FR  44881) 
establishing  terms  and  conditions  for 
the  issuance  of  grower  diversion 
certificates  by  the  Board  for  the  1997- 
98  crop  year.  A  final  rule  was  published 
on  April  22.  1998,  (63  FR  20019)  in  the 
Federal  Register. 

Initially,  about  700  growers  expressed 
an  interest  in  participating  in  the 
voluntary  grower  diversion  program. 
However,  because  of  the  exceptional 
quality  of  1997-98  tart  cherry  crop, 
fewer  growers  opted  to  participate  in  the 
grower  diversion  program.  As  such, 
approximately  120  growers  (65  growers 
diverting  by  random  row  and  55 
diverting  by  whole  block  diversion) 
received  diversion  certificates  for  a  total 
of  6,139,600  pounds  of  diverted  cherries 
for  an  average  of  51,163  pounds  of 
cherries  diverted  per  grower.  Although 
it  is  difficult  to  quantify  the  overall 
effect  the  grower  diversion  program  has 
had  on  the  tart  cherry  industry  at  this 
time,  information  from  the  Board 
indicates  that  the  program's  economic 
impact  on  both  the  handlers  and 
growers  appears  to  have  been  positive. 
There  seems  to  be  overall  satisfaction 
among  both  growers  and  handlers  with 
this  year's  returns.  The  economic 
impact  of  the  grower  diversion 
provisions  of  this  regulation  are  also 
expected  to  be  positive.  They  should 
result  in  benefits  to  both  growers  and 
handlers  which  are  similar  to  those 
which  resulted  fi-om  the  1997-98 
program.  In  addition,  this  rule  offers 
growers  greater  flexibility  when 
diverting  their  cherries. 


With  regard  to  methods  of  diversion, 
this  rule  establishes  four  different  ones: 
random  row,  whole  block,  partial  block 
and  in-orchard  tank.  During  diversion 
for  the  1997-1998  season  only  the  first 
two  were  used.  The  Board  discussed 
limiting  the  blocks  to  be  diverted  to  5 
acre  blocks,  but  felt  that  this  could  have 
an  adverse  impact  on  small  growers  that 
produce  on  less  than  5  acre  blocks. 
Therefore,  the  Board  recommended 
there  be  no  limit  on  the  size  of  orchard 
blocks  to  be  diverted.  The  Board  also 
discussed  a  sampling  option  that  would 
have  required  mapping  to  be  done  by 
the  grower  each  year  the  grower  applied 
for  diversion,  but  rejected  it  because  it 
would  be  an  undue  burden  on  the 
grower.  Using  the  sampling  methods  in 
diis  rule  will  only  require  the  grower  to 
map  an  orchard  one  time  and  not  redo 
the  map  every  year  such  grower  may 
want  to  divert. 

This  rule  also  establishes  a 
compensation  rate  of  $250  per  meeting 
for  the  public  member  and  alternate 
public  member  when  attending  Board 
meetings.  The  public  member  and 
alternate  public  member  would  receive 
$250  whether  the  Board  meeting 
convened  and  lasted  for  one  or  two  days 
or  only  four  hours.  The  compensation  to 
be  paid  to  the  public  member  and 
alternate  public  member  would 
compensate  such  persons  for  loss  of 
work  or  wages  since  such  persons  do 
not  have  a  financial  interest  in  the  tart 
cherry  industry.  There  was 
consideration  for  a  lower  compensation 
rate  but  the  Board  decided  to  proceed 
with  the  above  mentioned  amount.  The 
Board  did  not  support  a  lower 
compensation  rate  because  it  did  not 
adequately  compensate  the  public 
member  and  alternate  public  member 
for  their  time  to  attend  Board  meetings. 

This  rule  will  not  impose  any 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  tart  cherry 
growers  or  handlers  in  addition  to  those 
already  considered  or  approved  during 
the  order  promulgation  proceeding.  The 
only  written  information  requested  from 
a  grower  is  an  orchard  map  and  the 
grower's  final  production  volume.  Since 
growers  maintain  this  information  as 
part  of  their  normal  farming  operations, 
it  takes  approximately  10  minutes  to 
prepare  a  map  and  less  than  a  minute 
to  total  the  final  production  volume.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
f>eriodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
which  duplicate,  overlap  or  conflict 
with  this  rule. 


In  compliance  writh  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  Fart  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Number  0581-0177. 

The  Board's  meetings  were  wridely 
publicized  throughout  the  tart  cherry 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations.  Like 
all  Boaird  meetings,  the  March,  June, 
September  1997,  meetings  and  January 
1998  meeting  were  public  meetings  and 
all  entities,  both  large  and  small,  were 
allowed  to  express  their  views  on  these 
issues.  The  Board  itself  is  composed  of 
18  members,  of  which  17  memoers  are 
growers  and  handlers  and  one 
represents  the  public.  Also,  the  Board 
has  a  number  of  appointed  committees 
to  review  certain  issues  and  make 
recommendations  to  the  Board.  The 
Board's  Diversion  Subcommittee  met  on 
March  12, 1997,  and  discussed  grower 
diversion  in  detail.  That  meeting  was 
also  a  public  meeting  and  both  large  and 
small  entities  were  able  to  participate 
and  express  their  views.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  Thursday,  April  23,  1998, 
(63  FR  20274).  Copies  of  the  rule  were 
also  mailed  or  sent  via  facsimile  to  all 
Board  members  and  cherry  handlers. 
Finally,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register. 

A  30-day  comment  period  was 
provided  which  ended  on  May  26. 1998. 
One  comment  was  received  in  response 
to  the  proposal.  The  commenter  is  the 
Executive  Director  of  the  Board.  The 
commenter  disagreed  with  the  age  of  the 
trees  for  which  diversion  is  authorized. 
The  Board  recommended  to  the 
Secretary  that  the  age  of  trees  for  which 
diversion  of  fruit  is  permitted  should  be 
5  years  or  older.  The  proposal  stated 
that  only  trees  seven  years  or  older 
qualify  for  diversion.  The  commenter 
stated  that  this  is  not  consistent  with  the 
needs  of  the  industry. 

The  commenter  further  stated  its 
recommendation  for  change  was  not  an 
arbitrary  action  by  the  Board.  Rather,  it 
is  was  done  to  bring  the  Board's 
diversion  activities  and  authority  in  line 
with  cultural  practices  of  the  industry. 
The  proposal  states  that  tart  cherry  trees 
come  into  full  commercial  production 


33528 


Federal  Register / Vol.  63.  No.  118/Friday.  June  19,  1998/Rules  and  Regulations 


in  a  range  from  their  fifth  to  seventh 
growing  season.  The  point  at  which  a 
particular  tree  reaches  production 
capacity  depends  upon  geographic 
location.  The  commenter  stated  that 
recognition  of  this  variance  must  be 
made  for  in  the  diversion  process.  The 
commenter  believes  that  only  allowing 
trees  seven  years  old  or  older  to  qualify 
for  diversion  contributes  to  inequitable 
treatment  of  producers  in  different  areas 
with  different  circimistances  and  with 
different  cultural  practices.  The 
commenter  further  stated  that  the  Board 
unanimously  determined  that  it  was 
more  appropriate  to  recognize  the  full 
age  range  in  the  diversion  of  younger 
trees  and  orchards.  By  recognizing  the 
full  range,  the  opportunity  for  diversion 
activity  is  expanded  for  growers. 

After  consideration  of  this  comment, 
the  Department  is  changing  the 
provision  in  the  regulations  concerning 
the  age  of  trees  eligible  for  diversion 
(§  930.158(b))  to  provide  that  trees  that 
are  four  years  or  younger  do  not  qualify 
for  diversion.  This  would  recognize  the 
full  five  to  seven  year  range  of  age 
maturation  for  the  trees  and  allow 
producers  with  younger  fully  producing 
trees  to  qualify  for  diversion.  This  is 
also  in  keeping  with  other  provisions  of 
the  regulations  providing  that  only 
cherries  that  have  reached  a  harvestable, 
marketable  production  will  be  eligible 
for  diversion. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  hereby  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  growers  are 
expected  to  begin  harvesting  and 
diverting  their  crop  by  mid-June  and 
need  to  know  the  rules  and  regulations 
in  order  to  participate  in  the  grower 
diversion  program.  Further,  growers  are 
aware  of  this  rule  which  was 
recommended  at  a  public  meeting. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Tart  cherries. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  amended  as 
follows: 


PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK.  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  930.133  is  added  to  read 
as  follows: 

§930.133    Compensation  rate. 

A  com[>ensation  rate  of  $250  per 
meeting  shall  be  paid  to  the  public 
member  and  to  the  alternate  public 
member  when  attending  Board 
meetings.  Such  compensation  is  a  per 
meeting  rate.  For  example,  if  a  Board 
meeting  is  convened  and  lasts  one  or 
two  days  or  only  fo\ir  hours,  the  public 
member  and/or  alternate  public  member 
attending  the  meeting  would  receive 
$250  each. 

3.  A  new  §  930.158  is  added  to  read 
as  follows: 

§  930.158    Grower  diversion  and  grower 
diversion  certificates. 

(a)  Grower  diversion  certificates.  The 
Bsard  may  issue  diversion  certificates  to 
growers  in  districts  subject  to  volume 
regulation  who  have  voluntarily  elected 
to  divert  in  the  orchard  all  or  a  portion 
of  their  tart  cherry  production  which 
otherwise,  upon  delivery  to  handlers, 
would  become  restricted  percentage 
cherries.  Growers  may  offer  the 
diversion  certificate  to  handlers  in  lieu 
of  dehvering  cherries.  Handlers  may 
redeem  diversion  certificates  with  the 
Board  through  November  1  of  each  crop 
year.  After  November  1  of  the  crop  year 
that  crop  year's  grower  diversion 
certificates  are  no  longer  valid.  Cherries 
that  have  reached  a  harvestable, 
marketable  condition  will  be  eligible  for 
diversion.  Diversion  will  not  be  granted 
to  growers  whose  fruit  was  destroyed 
before  it  set  and/or  matured  on  the  tree, 
or  whose  fruit  is  unmarketable.  If 
marketable  fruit  were  to  be  damaged  or 
destroyed  by  acts  of  nature  such  as 
storms  or  hail  diversion  credit  could  be 
granted. 

(b)  Application  and  mapping  for 
diversion.  Any  grower  desiring  to  divert 
cherries  using  methods  other  than 
random  row  or  in-orchard  tank  shall 
submit  a  map  of  the  orchard  or  orchards 
to  be  diverted,  along  with  a  completed 
Grower  Diversion  AppUcation,  to  the 
Board  by  June  24, 1998,  for  the  1998- 
99  crop  year  (July  1, 1998  through  June 
30, 1999)  and  April  15  for  subsequent 
crop  years.  The  application  includes  a 
statement  which  must  be  signed  by  the 
grower  which  states  that  the  grower 
agrees  to  comply  with  the  regulations 


established  for  a  tart  cherry  diversion 
program.  Each  map  shall  contain  the 
grower's  name  and  number  assigned  by 
the  Board,  the  grower's  address,  block 
name  or  number  when  appropriate, 
location  of  orchard  or  orchards  and 
other  information  which  may  be 
necessary  to  accomplish  the  desired 
diversion.  On  or  before  July  1,  the 
grower  should  inform  the  Board  of  such 
grower's  intention  to  divert  in-orchard 
and  what  type  of  diversion  will  be  used. 
The  four  types  of  diversion  are  random 
row  diversion,  whole  block  diversion, 
partial  block  diversion  and  in-orchard 
tank  diversion.  A  grower  who  informs 
the  Board  about  the  type  of  diversion  he 
or  she  wishes  to  use  by  July  1  can  elect 
to  use  any  diversion  method  or  a 
combination  of  diversion  methods.  Only 
random  row  or  in-orchard  tank 
diversion  methods  may  be  used  if  the 
Board  is  not  so  informed  by  July  1. 
Trees  that  are  four  years  or  younger  do 
not  qualify  for  diversion. 

(1)  Random  row  diversion.  Using  the 
orchard  map  furnished  by  the  grower, 
the  Board  will  randomly  select  rows  of 
trees  within  the  orchard  to  be  diverted. 
The  amount  of  cherries  to  be  diverted 
will  be  based  on  the  preliminary 
restricted  percentage  amount 
established  pursuant  to  §930.50.  A 
grower  may  elect  a  different  percentage 
amount;  however,  the  grower  needs  to 
inform  the  Board  as  soon  as  possible 
after  the  preliminary  percentages  are 
announced  of  this  other  amount,  but  in 
no  event  shall  this  be  less  than  seven 
days  in  advance  of  harvest.  The 
designated  rows  indicated  by  the  map 
must  not  be  harvested.  After  completing 
harvest  of  the  remaining  rows  in  the 
orchard,  the  grower  must  notify  the 
Board  and/or  the  Board's  compliance 
officer.  A  compliance  officer  will  then 
be  allowed  to  observe  the  grower's 
orchard  to  assure  that  the  selected  rows 
have  not  been  harvested.  The  grower 
must  inform  the  Board  of  the  total 
production  of  the  orchard  to  calculate 
the  tonnage  that  was  diverted. 

(2)  Whole  block  diversion.  Based  on 
maps  supplied  by  the  grower,  a 
sampling  procedure  will  be  used  to 
determine  the  amount  of  cherries  in  the 
orchard  to  be  diverted.  A  block  is 
defined  as  rows  that  run  the  same 
direction,  are  similar  in  age,  and  have 
definable  boundaries.  The  Board  would 
require  a  number  of  trees  to  be  sampled 
depending  on  the  size  of  the  block.  For 
example,  if  a  block  has  5  rows  or  less, 

3  rows  would  be  randomly  chosen  to  be 
sampled,  if  a  block  has  6  to  15  rows,  4 
rows  would  be  randomly  chosen  to  be 
sampled,  and  if  a  block  has  16  or  more 
rows,  5  rows  would  be  randomly  chosen 
to  be  sampled.  From  each  of  the  rows 
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to  be  sampled  ten  contiguous  originally 
planted  tree  sites  will  be  sampled 
within  the  rows.  Only  trees  more  than 
five  years  old  will  be  harvested  for  the 
sample.  For  example,  if  it  is  determined 
that  five  rows  are  to  be  sampled  and  10 
trees  in  the  five  rows  are  to  be  sampled, 
then  a  total  of  50  trees  are  to  b^  sampled 
((10  original  tree  sites)  x  (5  rows)=  50 
trees).  A  total  of  4600  pounds  will  be 
harvested  from  the  sample  trees  which 
is  divided  by  50  trees  to  obtain  a  yield 
of  92  pounds  per  tree.  To  find  the  yield 
for  the  block,  92  pounds  is  multiplied 
by  880  trees  that  were  mapped  in  the 
block  to  yield  80,960  pounds  per  block. 
The  harvested  tonnage  will  be  converted 
to  a  volume  that  represents  the  entire 
block  of  cherries.  The  grower  should 
inform  the  Board  when  the  samples  are 
being  taken  so  a  compliance  officer  can 
observe  the  sampling.  The  compliance 
officer  would  be  allowed  to  confirm  that 
the  block  has  been  diverted. 

(3)  Partial  block  diversion.  Partial 
block  diversion  will  also  be 
accomplished  using  maps  supplied  by 
the  grower.  Sampling  will  be  done  as  in 
whole  block  diversion  except  that  only 
partial  blocks  would  be  selected  and 
sampled.  Growers  may  divert  one 
partial  block  per  year.  Such  block  must 
be  mapped  and  would  be  sampled  as 
described  under  whole  block  diversion. 
Rows  used  in  partial  block  diversion 
must  be  contiguous. 

(4)  In-orchard  tank  diversion.  Growers 
wishing  to  in-orchard  tank  divert  must 
pick  the  cherries  to  be  diverted  and 
place  them  in  harvesting  tanks.  A 
compliance  officer  would  then  probe 
the  t£mks  for  volume  measurement  and 
observe  the  destruction  of  the  cherries 
on  the  grower's  premises.  Growers 
wishing  to  take  advantage  of  this  option 
must  have  at  least  10  tanks  ready  for 
diversion.  The  compliance  officer  has 
up  to  five  days  to  come  to  the  grower's 
premises  to  observe  the  diversion  after 
being  contacted. 

(c)  Compliance.  Growers  who 
voluntarily  participate  in  the  grower 
diversion  program  must  sign  and  file 
with  the  Board  a  Grower  Diversion 
Application.  By  signing  the  application, 
a  grower  agrees  to  the  terms  and 
conditions  of  the  grower  diversion 
program  as  contained  in  these 
regulations.  To  be  eligible  to  receive 
diversion  credit,  growers  voluntarily 
choosing  to  divert  cherries  must  meet 
the  following  terms  and  conditions: 

(1)  In  order  to  receive  a  certificate,  a 
grower  must  demonstrate,  to  the 
satisfaction  of  the  Board,  that  rows  or 
trees  which  were  selected  for  diversion 
were  not  harvested.  Trees  four  years  old 
or  younger  do  not  qualify  for  diversion. 


(2)  The  grower  must  furnish  the  Board 
with  a  total  harvested  production 
amount  so  the  Board  can  calculate  the 
amount  of  grower  diversion  tonnage  to 
be  placed  on  the  diversion  certificate. 
The  Board  will  confirm  the  grower's 
production  amount  with  information 
provided  by  handlers  (to  which  the 
grower  delivers  cherries)  on  Board  form 
Number  Two. 

(3)  The  grower  must  agree  to  allow  a 
Board  compliance  officer  to  visit  the 
grower's  orchard  to  confirm  that 
diversion  has  actually  taken  place.  If  the 
terms  and  conditions  for  whole  block, 
partial  block  or  in-orchard  tank 
diversion  are  not  completed,  the  Board 
shall  not  issue  the  grower  a  diversion 
certificate.  If  a  grower  who  chooses 
random  row  diversion  harvests  rows 
that  were  designated  not  to  be 
harvested,  the  grower  should  inform  the 
Board  immediately  of  the  error.  The 
grower  will  then  be  required  to  divert 
twice  the  amoimt  (rows  or  trees) 
incorrectly  harvested  to  correct  the 
mistake.  The  grower  vdll  still  receive  a 
diversion  certificate  equal  to  the  original 
requested  amount.  However,  in 
instances  where  a  grower  is  at  the  end 
of  harvesting  the  orchard  and  fails  to 
divert  a  complete  block  or  specified 
rows,  the  Board  shall  multiply  by  two 
the  difference  between  the  original 
diversion  amount  and  the  actual 
diverted  amount.  The  Board  shall 
subtract  that  amount  from  the  diversion 
application  amount.  Thus,  the  grower 
would  receive  a  grower  diversion 
certificate  equal  to  a  portion  of  the 
originally  requested  amount.  If  the 
grower  does  not  inform  the  Board  of 
such  errors,  the  grower  will  not  receive 
a  diversion  certificate. 

Dated:  June  15, 1998. 
Robert  C  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  98-16377  Filed  6-18-98;  8:45  am) 

BILUNO  CODE  341(MI2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  33 

[Docltet  No.  98-ANE-119;  Special 
Conditions  No.  33-001 -SC] 

Special  Conditions:  Turtx^meca  S.A., 
Model  Arriei  2S1  Turt)oshaft  Engine 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Turbomeca  S.A.,  of 


Bordes,  France,  Model  Arriei  2Sl 
turboshaft  engine.  This  engine  wjis 
validated  on  Jime  10, 1996.  by  the 
Federal  Aviation  Administration  (FAA) 
and  Type  Certificate  No.  E00054EN  was 
issued.  The  engine  will  have  an 
additional  new  novel  or  unusual  engine 
rating.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  safety  standards 
the  Administrator  considers  necessary 
to  establish  a  level  of  safety  equivalent 
to  that  established  by  existing 
airworthiness  standards. 
EFFECTIVE  DATE:  June  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Chxmg  Hsieh,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New 
England  Region.  12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803-5229;  (781)  238- 
7115;  Fax (781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  19, 1998,  Turbomeca  S.A.. 
applied  for  an  amendment  to  Type 
Certificate  No.  E00054EN  to  include  a 
new  30-minute  engine  rating  to  Model 
Arriei  2Sl  turboshaft  engine.  The  rating 
is  intended  for  use  up  to  30  minutes  at 
any  time  after  takeoff  in  a  flight  for 
performing  search  and  rescue  missions. 
The  Model  Arriei  2Sl  turboshaft  engine 
will  be  rated  at  30-Second  one  engine 
inoperative  (OEI).  2-Minute  OEI, 
Continuous  OEI,  30-Minute.  Takeoff, 
and  Maximum  Continuous  ratings. 

The  applicable  airworthiness 
requirements  do  not  contain  a  definition 
for  a  "30-minute"  power  rating,  and  do 
not  contain  adequate  or  appropriate 
safety  standards  of  this  new  and 
unusual  engine  rating.  The  FAA 
published  a  notice  of  proposed  special 
conditions  on  April  29, 1998  (63  FR 
23402),  Docket  No.  98-ANE-119,  and 
requested  public  comments. 

Type  Certification  Basis 

Under  the  provisions  of  Title  14  of  the 
Code  of  Federal  Regulations  (14  CFR) 
§  21.101  Turbomeca  S.A.,  must  show 
that  the  Model  Arriei  2Sl  turboshaft 
engine  meets  the  requirements  of  the 
applicable  regulations  in  effect  on  the 
date  of  the  application,  or  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  E00054EN.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis".  The  regulations 
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incorporated  by  reference  in  Type 
Certificate  No.  E00054EN  are  21.29  and 
part  33.  effective  February  1.  1965.  as 
amended  by  Amendments  33-1  through 
33-14.  and  Special  Conditions  SC-33- 
A^fE-05,  Docket  No.  95-ANE-46, 
published  on  April  15, 1996  (61  FR 
16375). 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33.  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  additional  new  engine  rating  for 
the  Model  Arriel  2S1  turboshaft  engine 
because  it  is  a  novel  or  unusual  engine 
rating  feature,  special  conditions  are 
prescribed  under  the  provision  of  14 
CFR  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  14  CFR  21.101(b)(2). 

Novel  or  Unusual  Design  Features 

The  Turbomeca  S.A.,  Model  Arriel 
2Sl  turboshaft  engine  will  incorporate 
the  following  novel  or  unusual  design 
features:  Rated  30-minute  power.  The 
power  available  for  rotorcrafl  hovering 
to  perform  maritime  search  and  rescue 
missions  is  currently  limited  to  the 
maximum  continuous  rating  power 
under  current  part  33.  The  proposed 
"30-minute  power"  rating  would 
provide  higher  power  level  than 
currently  available  for  use  up  to  30 
minutes  at  any  time  between  takeoff  and 
landing  in  one  flight.  This  new  rating 
will  enhance  rotorcraft  safety  through 
the  availability  of  increased  power  for 
hovering  operations  calling  for  greater 
than  maximum  continuous  power. 

Discussion  of  Comments 

Interested  persons  have  been  a^orded 
the  opportunity  to  participate  in  the 
making  of  these  special  conditions.  No 
comments  were  received  on  the  special 
conditions  as  proposed.  After  careful 
review  of  the  available  data,  the  FAA 
has  determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  special  conditions  without  change. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Turbomeca  S.A.,  Model  Arriel  2Sl 
turboshaft  engine.  Should  Turbomeca 
S.A..  of  Bordes.  France,  apply  at  a  later 
date  for  a  change  to  the  type  certificate 
to  include  another  model  incorporating 
the  same  or  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  14  CFR  21.101(a)(1). 


These  special  conditions  provide 
necessary  increased  hover  time  to 
enable  operators  to  better  perform 
critical,  life-saving  search  and  rescue 
missions,  particularly  in  overwater 
Situations.  For  this  reason  and  because 
a  delay  would  not  be  in  the  public 
interest,  the  FAA  has  determined  that 
good  cause  exists  for  adopting  these 
special  conditions  immediately  upon 
publication. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  engines.  It  is  not  a  rule  of  general 
applicability  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the  engine. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citations  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702,  44704. 

The  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Turbomeca  S.A.,  Model  Arriel  2Sl 
turboshaft  engine: 

Section  33.4,  Instructions  for  Continued 
Airworthiness 

(a)  In  addition  to  the  requirements  of 
§33.4,  the  procedures  must: 

(1)  Ensure  that  the  engine 
deterioration  in  service  will  not  exceed 
the  level  shown  in  certification  using 
the  rated  30-minute  rating. 

(2)  Be  included  in  the  airworthiness 
limitations  section  of  the  Instructions 
for  Continued  Airworthiness. 

Section  33.7,  Engine  Ratings  and 
Operating  Limitations 

(a)  In  addition  to  the  ratings  provided 
in  §  33.7,  a  "Rated  30-minute  power" 
rating  is  available,  which  shall  be 
defined  as  the  approved  brake 
horsepower  developed  under  static 
conditions  at  specified  altitudes  and 
temperatures  within  the  operating 
limitations  established  under  part  33  of 
this  chapter,  and  limited  in  use  to 
periods  of  not  over  30  minutes  each. 

Section  33.87.  Endurance  Test 

(a)  Unless  already  accomphshed 
under  §  33.87(d),  in  addition  to  the 
requirements  of  §  33.87,  the  following 
test  must  be  conducted: 

Rated  30-minute  power.  Thirty 
minutes  at  rated  30-minute  power 


during  the  twenty-five  6-hour 
endurance  test  cycles. 

Issued  in  Burlington.  Massachusetts  on 
June  12.  1998. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  98-16359  Filed  6-18-98;  8:45  am) 

BILUNQ  CODE  4«10-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pjocket  No.  97-ANE-46-AD;  Amendment 
39-10586;  AD  98-12-32] 

RIN2120-AA64 

Airworthiness  Directives;  CFM 
International  CFM56-2.  -2A,  -2B,  -3, 
-3B,  and  -^C  Series  Turtwfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  CFM  International  (CFMI) 
CFM56-2,  -2A,  -2B,  -3,  -3B,  and  -3C 
series  turbofan  engines,  that  requires  a 
one-time  eddy  current  inspection  (ECI) 
for  cracks  or  gouges  in  certain  high 
pressure  turbine  rotor  (HPTR)  disks. 
This  amendment  is  prompted  by  a 
report  of  a  HPTR  disk  found  to  have  a 
crack  in  a  rim  bolt  hole  during  a  routine 
shop  manual  EQ.  The  actions  specified 
by  this  AD  are  intended  to  prevent  the 
potential  for  an  uncontained  failure  of 
the  HPTR  disk,  which  could  result  in  an 
inflight  engine  shutdown,  aborted 
takeoff,  or  damage  to  the  aircraft. 
DATES:  Effective  July  20,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  CFM  International,  Technical 
Publications  Department,  1  Neumann 
Way,  Cincinnati,  OH  45215;  telephone 
(513)  552-2981,  fax  (513)  552-2816. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Messemer,  Aerospace 
Engineer,  Engine  Certification  Office, 
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FAA.  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  N4A  01803-5299;  telephone 
(781) 238-7132; fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  CFM  International 
(CFMI)  CFM56-2,  -2A,  -2B,  -3,  -38, 
and  -3C  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
January  22,  1998  (63  FR  3275).  That 
action  proposed  to  require  a  one-time 
eddy  current  inspection  for  cracks  or 
gouges  in  certain  high  pressure  turbine 
rotor  (HPTR)  disks  in  accordance  with 
CFM56-2  Service  Bulletin  (SB)  No.  72- 
817,  dated  January  14,  1997,  CFM56-2A 
SB  No.  72-419,  Revision  1,  dated 
January  31,  1997,  CFM56-2B  SB  No. 
72-561,  Revision  1,  dated  January  31, 
1997,  and  CFM56-3/-3B/-3C  SB  No. 
72-843,  dated  January  14,  1997. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Three  commenters  support  the  rule  as 
proposed. 

Since  issuance  of  the  proposed  rule, 
CFMI  has  revised  CFM56-2  SB  No.  72- 
817,  CFM56-2A  SB  No.  72-419,  and 
CFM56-3/-3B/-3C  SB  No.  72-843. 
These  revisions  include  an  update  of  a 
HPTR  disk  serial  number  identified  in 
Table  1.  Therefore,  since  these  SB 
revisions  do  not  alter  the  proposed 
actions,  this  AD  will  include  reference 
to  CFM56-2  SB  No.  72-817,  Revision  1, 
dated  November  25,  1997,  CFM56-2A 
SB  No.  72-419,  Revision  2,  dated 
November  14,  1997.  and  CFM56-3/-3B/ 
-3C  SB  No.  72-843,  Revision  1,  dated 
November  25,  1997,  for  the 
accomplishment  of  the  HPTR  disk 
inspections. 

In  addition,  this  AD  revises  the 
compliance  date  requirement  for 
CFM56-2,  CFM56-3,  -3B,  and  -3C 
engines  to  45  days  after  the  effective 
date  of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  276  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  100 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  300  work 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Replacement  parts,  if  required,  would 


cost  approximately  $86,000  per  engine. 
Based  on  these  Hgures,  and  assuming 
that  16  of  the  inspected  HPTR  disks  wrill 
require  replacement,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,176,000.  The 
manufacturer  has  advised  the  FAA  that 
certain  costs  incurred  from  the 
inspection  and  replacement  of  parts 
affected  by  this  AD  may  be  borne  by  the 
manufacturer;  therefore,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  may 
be  less  than  estimated  by  the  FAA. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  Bnal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"signiflcant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113. 44701. 


S  39.13    [Amendwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-12-32    CFM  International:  Amendment 
39-10585.  Docket  97-ANE-^6-AD. 

Applicability:  CFM  International  (CFMI) 
CFM56-2.  -2A.  -2B,  -3,  -3B,  and  -3C  series 
turbofan  engines  installed  on,  but  not  limited 
to  McDonnell  Douglas  IX;-8  series.  Boeing 
737  series,  as  well  as  Boeing  E-3,  E-6,  and 
KC-135  (military)  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  sfiecific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  potential  for  an 
uncontained  failure  of  the  high  pressure 
turbine  rotor  (HPTR)  disk,  which  could  result 
in  an  inflight  engine  shutdown,  aborted 
takeoff,  or  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  Eddy  current  inspect  for  cracks  or 
gouges  in  HPTR  disks,  Part  Numbers 
1475M29P01.  1475M29P02,  9514M69P01. 
9514M69P04.  9514M69P05.  9514M69P06. 
and  9514M69P09,  with  Serial  Numbers  listed 
in  Table  1  of  the  applicable  Service  Bulletin 
(SB),  as  follows: 

(1)  For  CFM56-2  engines,  in  accordance 
with  CFM56-2  SB  No.  72-817,  Revision  1. 
dated  November  25, 1997,  within  45  days 
after  the  effective  date  of  this  AD. 

(2)  For  CFM56-2A  engines,  in  accordance 
with  CFM56-2A  SB  No.  72-419.  Revision  2, 
dated  November  14. 1997,  within  500  cycles 
in  service  (QS)  after  the  effective  date  of  this 
AD,  or  by  December  31, 1999,  whichever 
occurs  first. 

(3)  For  CFM56-2B  engines,  in  accordance 
with  CFM56-2B  SB  No.  72-561,  Revision  1. 
dated  January  31. 1997.  within  500  CIS  after 
the  effective  date  of  this  AD.  or  by  Decemtwr 
31, 1999.  whichever  occurs  first. 

(4)  For  CFM56-3,  -3B.  and  -3C  engines,  in 
accordance  with  CFM56-3/-3B/-3C  SB  No. 
72-843,  Revision  1,  dated  November  25, 
1997,  within  45  days  after  the  effective  date 
of  this  AD. 

(b)  Remove  from  service  HPTR  disks  found 
cracked  or  gouged,  and  replace  with 
serviceable  parts. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
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add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 


if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 


a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
CFMI  SBs: 


Document  No. 

Pages 

Revision 

Date 

CFM56-2  SB  No.  72-817  

1-2 

3-12 

13 _ 

14-19  

1-2 

3-4 

5-10 

11-12  

13-18 

1  

2 

3-4 

5-19 

1-2 _ 

3-1 1  

12 

13-18 

1  

November  25 

Total  Pages:  19. 

CFM5&-2A  SB  No.  72-419 

Original  

1  

Original 

2 

1  

Original  „ 

2 

Original  

1  

Original  „ 

1  

Original  

1  

Original  

1  „ 

Original  

1997. 
January  14,  1997. 
November  25, 

1997. 
January  14,  1997. 

Novemt)er  14 

Total  Pages:  18. 

CFM56-2B  SB  No.  72-561  

Total  Pages:  19. 

CFM56-3/-3B/-3C  SB  No.  72-843  

•• 

Total  Pages:  18. 

1997. 
January  31.  1997. 
January  14,  1997. 
November  14, 

1997. 
January  14,  1997. 

January  31,  1997. 
January  14,  1997. 
January  31,  1997. 
January  14,  1997. 

November  25, 

1997. 
January  14,  1997. 
November  25, 

1997. 
January  14,  1997. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  CFM  International, 
Technical  Publications  Department,  1 
Neumann  Way,  Qncinnati,  OH  45215; 
telephone  (513)  552-2981.  fax  (513) 
552-2816.  Copies  may  be  inspected  at 
the  FAA.  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective 
on  July  20,  1998. 

Issued  in  Burlington,  Massachusetts,  on 
June  5, 1998. 
Mark  C.  Fulmer, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  98-15785  Filed  6-18-98;  8:45  am] 

SIUJNQ  COOE  4«10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-63-AD;  Amendment  39- 
10591;  AD  98-13-03] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  HP  137  Mkl, 
Jetstream  Series  200,  and  Jetstream 
Model  3101  Airplanes. 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  82-20-04 
Rl,  which  currently  requires 
repetitively  inspecting  the  main  landing 
gear  (MLG)  hinge  fitting,  support  angles, 
and  attachment  bolts  on  British 
Aerospace  H.P.  137  Mkl  and  Jetstream 
series  200  airplanes,  and  repairing  or 
replacing  any  part  that  is  cracked 
beyond  certain  limits.  This  AD  requires 
installing  improved  design  MLG  fittings, 
as  terminating  action  for  the  repetitive 
inspections  that  are  currently  required 
by  AD  82-20-04  Rl,  and  will 
incorporate  the  Jetstream  Model  3101 
airplanes  into  the  Applicability  of  the 


AD.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
number  of  certain  repetitive  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  structural  failure  of 
the  MLG  caused  by  fatigue  cracking, 
which  could  result  in  loss  of  control  of 
the  airplane  during  landing  operations. 

DATES:  Effective  August  3,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  EMrector 
of  the  Federal  Register  as  of  August  3. 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  671715.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  95-CE-53- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
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Capitol  Street.  NW.  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  British  Aerospace  (Operations) 
Limited  H.P.  137  Mkl,  Jetstream  series 
200,  and  Jetstream  Model  3101  airplanes 
was  published  in  the  Federal  Register 
as  a  supplemental  notice  of  proposed 
rulemaking  (NPRM)  on  March  4,  1998 
(63  FR  10579).  The  supplemental  NPRM 
proposed  to  supersede  AD  82-20-04  Rl 
with  a  new  AD  that  would:  (1)  initially 
retain  the  requirements  contained  in  AD 
82-20-04  Rl  of  repetitively  inspecting 
the  MLG  hinge  fitting,  support  angles, 
and  attachment  bolts,  and  repairing  or 
replacing  any  part  that  is  cracked;  (2) 
incorporate  the  Jetstream  Model  3101 
airplanes  into  the  Applicability  of  the 
AD;  and  (3)  eventually  require  the 
installation  of  improved  design  MLG 
fittings,  part  number  (P/N)  1379133B1 
and  1379133B2  (Modification  5218).  as 
terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  this 
action  would  be  in  accordance  with  the 
following  service  information: 

— British  Aerospace  Jetstream 
Mandatory  Service  Bulletin  (MSB) 
No.  7/5,  which  includes  procedures 
for  inspecting  the  left  and  right  main 
landing  gear  hinge  attachment  nuts  to 
the  auxiliary  and  aft  spars  for  signs  of 
relative  movement  between  the  nuts 
and  hinge  fitting  on  H.P.  137  MKl 
and  Jetstream  series  200  airplanes. 
This  MSB  incorporates  the  following 
effective  pages: 


Pages 

Revision 
level 

Date 

2  and  4  

1  and  3  

Original 
Issue. 
Revision  1 

March  31,  1982. 
May  23,  1988. 

-British  Aerospace  MSB  No.  7/8. 
which  includes  procedures  for 
inspecting  the  MLG  hinge  fitting  for 
cracks,  and  repairing  cracked  hinge 
fittings  on  HP.  137  MKl  and 
Jetstream  series  200  airplanes.  This 
MSB  incorporates  the  following 
effective  pages: 


Pages 

Revision 
level 

Date 

2.  5,  6,  7. 

and  8. 

1.3,  and  4 

Revision  2 
Revision  3 

January  6,  1983. 
May  23,  1988. 

-Jetstream  Alert  Service  Bulletin  (ASB) 
32-A-JA  850127,  which  includes 
procedures  for  inspecting  the  MLG 
hinge  fitting  and  support  angle  for 
cracks  on  Jetstream  Model  3101 
airplanes.  This  ASB  incorporates  the 
following  effective  pages: 


Pages 

Revision 
level 

Date 

Sttirough 

14. 
1  through  4 

Original 
Issue. 
Revision  2 

April  17.  1985. 

^4ovember  11. 
1994. 

—Jetstream  Service  Bulletin  (SB)  57-JM 
5218,  which  includes  procedures  for 
installing  improved  design  MLG 
fittings,  part  number  (P/N)  1379133B1 
and  1379133B2  (Modification  5218), 
on  H.P.  137  Mkl,  Jetstream  series  200, 
and  certain  Jetstream  Model  3101 
airplanes.  This  SB  incorporates  the 
following  effective  pages: 


Pages 

Revision 
level 

Date 

3.  5.  6.  7. 

Revision  1 

Septemt>er  29. 

8.9.11. 

1987. 

12.  17. 

18.  19. 

21,22, 

23,  24. 

27,  28. 

29,30. 

and  31. 

25  and  26 

Revision  2 

August  24.  1988. 

10  and  20 

Revision  3 

January  29,  1990. 

1,2,4,  13, 

Revision  4 

October  31.  1990. 

14,  15. 

and  16. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 


Differences  Between  This  AD.  the 
British  AD,  and  AD  82-20-04  Rl 

AD  82-20-04  Rl  allows  continued 
flight  if  cracks  are  found  in  the  MLG 
hinge  fitting  support  angles  that 
propagate  no  further  than  the  tooling 
holes.  The  applicable  service  bulletin 
specifies  replacement  of  the  support 
angles  only  if  cracks  are  found 
exceeding  this  limit,  as  does  British  AD 
015-05-65.  This  AD  will  not  allow 
continued  flight  if  any  crack  is  found. 
FAA  policy  is  to  disallow  airplane 
operation  when  known  cracks  exist  in 
primary  structure,  unless  the  ability  to 
sustain  ultimate  load  with  these  cracks 
is  proven,  and  then  this  is  only 
considered  a  temporary  solution  until  a 
design  correction  is  developed  and 
incorporated.  The  main  landing  gear  is 
considered  primary  structure,  and  the 
FAA  has  not  received  any  analysis  to 
prove  that  ultimate  load  can  be 
sustained  writh  cracks  in  this  area. 

The  FAA's  Aging  CkHnmuter  Aircraft 
Policy 

The  actions  required  by  this  AD  are 
consistent  with  the  FAA's  aging 
commuter  aircraft  poUcy.  which  briefly 
states  that,  when  a  modification  exists 
that  could  eliminate  or  reduce  the 
number  of  required  critical  inspections, 
the  modification  should  be 
incorporated.  This  policy  is  based  on 
the  FAA's  determination  that  reliance 
on  critical  repetitive  inspections  on 
airplanes  utilized  in  commuter  service 
carries  an  unnecessary  safety  risk  when 
a  design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
insp>ections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  of 
the  airplane  if  the  known  problem  is  not 
detected  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibility  of  damage  to  an  adjacent 
structure  as  a  result  of  the  problem. 

The  alternative  to  installing  improved 
design  MLG  fitting  would  be  to 
repetitively  inspect  this  area  for  the  life 
of  the  airplane. 

Cost  Impact 

The  FAA  estimates  that  71  airplanes  ^ 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
271  workhours  (inspections:  61 
workhours;  installation:  210  workhours) 
per  airplane  to  accomplish  these 
actions,  and  that  the  average  labor  rate 
is  approximately  $60  an  hour.  Parts  to 
accomplish  this  AD  are  provided  by  the 
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manufacturer  at  no  cost  to  the  owners/ 
operators  of  the  affected  airplanes. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  SI. 154,460,  or  S16,260 
per  airplane.  This  figure  only  takes  into 
account  the  cost  of  the  initial 
inspections  and  inspection-terminating 
modification  and  does  not  take  into 
account  the  cost  of  repetitive 
inspections.  The  FAA  has  no  way  of 
determining  the  number  of  repetitive 
inspections  each  H.P.  137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplane  owner/operator 
will  incur. 

This  figure  is  also  based  on  the 
presumption  that  no  afl^ected  airplane 
operator  has  accomplished  this 
installation.  This  action  will  eliminate 
the  repetitive  inspections  required  by 
AD  82-20-04  Rl.  The  FAA  has  no  way 
of  determining  the  operation  levels  of 
each  individual  owner/operator  of  the 
affected  airplanes,  and  cannot 
determine  the  repetitive  inspection 
costs  that  will  be  eliminated  by  this 
action.  The  FAA  estimates  these  costs  to 
be  substantial  over  the  long  term. 

In  addition,  British  Aerospace  has 
informed  the  FAA  that  parts  have  been 
distributed  to  owners/operators  that  will 
equip  approximately  39  of  the  affected 
airplanes.  Presuming  that  each  set  of 
parts  has  been  installed  on  an  affected 
airplane,  the  cost  impact  of  this 
modification  upon  the  pubUc  will  be 
reduced  $634,140  from  $1,154,460,  to 
5520,320. 

Regulatory  Flexibility  Determination 
and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and.  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A.  Regulatory  FlexibiUty  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  "substtmtial  number"  is 
defined  as  a  number  that  is  not  less  than 
1 1  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  rule, 
or  any  number  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 


official.  A  "significant  economic 
impact"  is  defined  by  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types. 

FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance, 
defines  a  small  entity  as  "a  small 
business  or  small  not-for-profit 
organization  which  is  inde[>endently- 
owned  and  operated  and  has  no  more 
than  a  specified  number  of  employees  or 
aircraft."  For  operators  of  aircraft  for 
hire  (those  entities  that  are  affected  by 
parts  121. 127,  and  135  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  121, 
127,  and  135)),  the  size  threshold 
specified  in  FAA  Order  2100.14A  is 
nine  aircraft. 

There  are  only  nine  different 
operators  of  British  Aerospace  H.P.  137 
MKl,  Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes.  Of  these  nine, 
only  four  operate  less  than  nine 
airplanes.  Because  4  is  a  number  that  is 
less  than  1 1  and  the  rulemaking  official 
has  not  determined  this  nim:iber  to  be 
substantial,  this  AD  would  not 
significantly  affect  a  number  of  small 
entities. 

A  copy  of  the  full  Cost  Analysis  and 
Regulatory  Flexibility  Determination  for 
this  action  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  95-CE-53-AD,  Room  1558. 
601  E.  12th  Street.  Kansas  City. 
Missouri. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substfmtial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  aoopesses. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
82-20-04  Rl.  Amendment  No.  39-4468, 
and  by  adding  a  new  AD  to  read  as 
follows: 

98-13-03    British  Aerospace  (Type 

Certificate  No.  A21EU  formerly  held  by 
letstream  Aircraft  Limited):  Amendment 
39-10591;  Docket  No.  95-CE-53-AD: 
Supersedes  AD  82-20-04  Rl . 
Amendment  39-4468. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  do  not  have  improved  design 
main  landing  gear  (MLG)  fittings,  part 
number  (P/N)  1379133B1  and  1379133B2 
(Modification  5218),  installed  in  accordance 
with  Jetstream  Service  Bulletin  (SB)  57-JM 
5218: 


Model 

Serial  Nos. 

H.P.  137  MKl  

Ail  serial  numbers. 

Jetstream  Series  200  ... 
Jetstream  Model  3101  .. 

All  serial  numbers. 
601  ttirough  695 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effort  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  after 
the  efibctive  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  failure  of  the  MLG 
caused  by  fatigue  cracking,  which  could 
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result  in  loss  of  control  of  the  airplane  during 
landing  of)erations,  accomplish  the 
following: 

Note  2:  The  compliance  times  of  this  AD 
are  presented  in  landings.  If  the  total  number 
of  airplane  landings  is  not  kept  or  is 
unknown,  hours  time- in-service  (TIS)  may  be 
used  by  multiplying  the  total  number  of 
airplane  hours  TIS  by  0.75. 

(a)  For  the  H.P.  137  MKl  and  Jetstream 
series  200  airplanes,  within  the  next  50 
landings  after  the  effective  date  of  this  AD  or 
within  200  landings  after  the  last  inspection 
required  by  AD  82-20-04  Rl  (superseded  by 
this  AD),  whichever  occurs  first,  and 
thereafter  at  intervals  not  to  exceed  200 
landings,  accomplish  the  following  in 
accordance  with  British  Aerospace 
Mandatory  Service  Bulletin  (MSB)  No.  7/5, 
which  incorporates  the  following  pages: 


Pages 

Revision 
l«vei 

Date 

2  and  4  

land  3  

Onginal 
Issue. 
Revision  1 

March  31.  1982. 
May  23.  1988. 

(1)  Inspect  the  MLG  hinge  attachment 
nuts  to  auxiliary  and  aft  spars  on  both 
the  left  and  right  MLG  for  signs  of  fuel 
leakage  or  signs  of  relative  movement 
between  the  nuts  and  hinge  fitting. 

(2)  If  any  signs  of  fuel  leakage  or 
relative  movement  betv^reen  the  nuts  and 
hinge  fitting  are  found,  prior  to  further 
flight,  resecure  the  MLG  hinge  fitting  to 
auxiliary  spar  in  accordance  with 
actions  3.8  through  3.16  of  British 
Aerospace  MSB  No.  7/5. 

(b)  Upon  accumulating  4,000  landings 
on  the  left  and  right  MLG  fittings  or 
within  the  next  50  landings  after  the 
effective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals 
not  to  exceed  400  landings,  inspect  the 
MLG  hinge  support  angles  for  cracks  in 
accordance  with  the  following,  as 
applicable: 

(1)  For  the  H.P.  137  MKl  and 
Jetstream  series  200  airplanes:  British 
Aerospace  MSB  7/8,  which  incorporates 
the  following  effective  pages: 


Pages 

Revision 
level 

Date 

2.  5.  6.  7. 
and  8. 
1.3.  and  4 

Revision  2 
Revision  3 

January  6.  1983. 
May  23.  1988. 

(2)  For  the  Jetstream  Model  3101 
airplanes: 

Jetstream  Alert  Service  Bulletin  (ASB) 
32-A-JA  850127.  which  incorporates 
the  following  effective  pages: 


1  through  4 


Revision 
level 


Revision  2 


Date 


November  11. 
1994. 


(c)  Install  improved  design  MLG 
fittings,  part  number  (P/N)  1379133B1 
and  1379133B2  (Modification  5218).  as 
applicable.  Perform  these  installations 
at  the  applicable  compliance  time 
presented  below  (paragraphs  (c)(1)  and 
(c)(2)  of  this  AD).  Accomplish  this 
installation  in  accordance  with 
Jetstream  Service  Bulletin  (SB)  57-JM 
5218.  which  incorporates  the  following 
effective  pages: 


Pages 

Revision 
level 

Date 

5  through 
14. 

Original 
Issue. 

April  17.  1985. 

Pages 


3,  5.  6.  7, 

8,9.  11. 

12.  17. 

18.  19, 

21.22. 

23.24. 

27.  28, 

29.30. 

and  31. 
25  and  26 
10  and  20 
1.2.4.  13. 

14.  15. 

knd  16. 


Revision 
level 


Revision  1 


Date 


September  29, 
1987. 


Revision  2 
Revision  3 
Revision  4 


August  24.  1988. 
January  29,  1990. 
October  31.  1990. 


(1)  Prior  to  further  flight  on  any  fitting 
found  cracked  during  an  inspection 
required  by  paragraph  (b)  of  this  AD; 
and 

(2)  Upon  accumulating  20.000 
landings  on  the  left  MLG  fitting  or 
within  the  next  50  landings  after  the 
effective  date  of  this  AD  (whichever 
occurs  later),  unless  already 
accomplished  as  required  by  paragraph 
(c)(1)  of  this  AD;  and 

(3)  Upon  acctmiulating  20,000 
landings  on  the  right  MLG  fitting  or 
within  the  next  50  landings  after  the 
effective  date  of  this  AD  (whichever 
occurs  later),  unless  already 
accomplished  as  required  by  paragraph 
(c)(1)  of  this  AD. 

(d)  Incorporating  both  P/N  1379133B1 
and  P/N  1379133B2  MLG  fittings 
(Modification  5218)  as  required  by 
paragraph  (c),  including  all 
subparagraphs,  of  this  AD  terminates 
the  repetitive  inspection  requirement  of 
paragraph  (a)  of  this  AD.  The  repetitive 
inspections  of  the  MLG  support  angles 
required  by  paragraph  (b)  of  this  AD  are 
still  required. 

(e)  Special  flight  permits  may  be 
issued  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 


(f)  An  alternative  method  of 
compliance  or  adjustment  of  the  initial 
or  repetitive  compliance  times  that 
provides  an  equivalent  level  of  safety 
may  be  approved  by  the  Manager,  Small 
Airplane  Directorate,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106. 

(1)  The  request  shall  be  forwarded 
through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  82- 
20-04  Rl  (superseded  by  this  action)  are 
not  considered  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information 
related  to  the  service  information 
referenced  in  this  AD  should  be  directed 
to  British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  671715.  This  service 
information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558,  601  E. 
1201  Street,  Kansas  City,  Missouri 
64106. 

(h)  The  inspections,  modifications, 
and  installations  required  by  this  AD 
shall  be  done  in  accordance  with  the 
following: 
— British  Aerospace  Jetstream 

Mandatory  Service  Bulletin  No.  7/5. 

which  incorporates  the  following 

pages: 


Pages 

Revision 
level 

Date 

2  and  4  

1  and  3  

Original 
Issue. 
Revision  1 

March  31.  1982. 
May  23.  1988. 

— British  Aerospace  Mandatory  Service 
Bulletin  No.  7/8,  which  incorporates 
the  following  effective  pages: 


Pages 


2,  5,  6,  7, 

and  8. 

1.3,  and  4 


Revision 
level 


Revision  2 
Revision  3 


Date 


January  6,  1983. 
May  23,  1988. 


—Jetstream  Alert  Service  Bulletin  32- 
A-JA  850127,  which  incorporates  the 
following  effective  pages: 


Pages 

Revision 
level 

Date 

5  through 
14. 

Original 
Issue. 

April  17,  1985. 
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Pages 

Revision 
level 

Date 

1  through  4 

Revision  2 

Novemtjer  11. 
1994. 

ACnON:  Final  rule. 


-letstream  Service  Bulletin  57-JM 
5218,  which  incorporates  the 
following  effective  pages: 


Pages 

Revision 
level 

Date 

3.  5,  6.  7. 

Revision  1 

September  29, 

8.9.  11, 

1987. 

12,  17, 

18,  19. 

21.22, 

23,24, 

27.  28. 

29.30. 

and  31. 

25  and  26 

Revision  2 

August  24.  1988. 

10  and  20 

Revision  3 

January  29,  1990. 

1.2,4,  13, 

Revision  4 

October  31.  1990. 

14,  15, 

and  16. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RjBgister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  British  Aerospace 
Regional  Aircraft.  Prestwick 
International  Airport,  A3rrshire,  KA9 
2RW.  Scotland.  Copies  may  be 
inspected  at  the  FAA.  Central  Region, 
OfHce  of  the  Regional  Counsel.  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
sxute  700.  Washington,  EXH. 

(i>  This  amendment  supersedes  AD 
82-20-04  Rl.  mendment  39-^i468. 

(j)  This  amendment  becomes  effective 
on  August  3,  998. 

Issued  in  Kansas  Gty,  Missouri,  on  June  8, 
1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(PR  Doc.  98-15884  Filed  6-18-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-21-AD;  Ameridment  39- 

10595:  AD  98-13-07] 

RIN2120-AA64 

Air>rorthtne»s  Directives;  Industrie 
Aeronaotiche  e  Meccaniche  Model 
Piaggio  P-180  Airplanes. 

AOBCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Industrie 
Aeronautiche  e  Meccaniche  (I.A.M.) 
Model  Piaggio  P-180  airplanes.  This  AD 
requires  accomplishing  a  leakage  check 
of  all  lavatory  water  tube/hose 
connections,  and  correcting  the 
installation  of  these  connections  if 
leakage  is  found.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  water  leakage  from 
the  lavatory  water  duct  system,  which 
could  collect  in  the  fuselage,  freeze  in 
cold  weather  conditions,  and  cause  the 
rudder  control  system  to  jam. 

DATES:  EH^ective  August  1, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rt^ister  as  of  August  1, 
1998 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Genoa.  Italy.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-21-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  Qty.  Missoiui 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 

R3R  FURTHER  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  sviite 
900,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-6934;  facsimile: 
(816)  426-2169. 

SUPPLSMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  I.A.M.  Model  Piaggio  P- 
180  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  March  24,  1998 
(63  FR  14049).  The  NPRM  proposed  to 
require  accomplishing  a  leakage  check 
of  all  lavatory  water  tube/hose 
connections,  and  correcting  the 
installation  of  these  connections  if 
leakage  is  found.  Accomplishment  of 
the  proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Piaggio  Service  Bulletin  (Mandatory) 


No.  SB-8(M)096,  dated  January  31, 
1997. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

Although  the  potential  of  the  rudder 
control  system  to  jam  because  of  water 
freezing  will  only  be  unsafe  while  the 
airplane  is  in  flight,  this  unsafe 
condition  is  not  a  result  of  the  number 
of  times  the  airplane  is  operated.  The 
chance  of  this  situation  occurring  is  the 
same  for  an  airplane  with  10  hours  time- 
in-service  (TIS)  as  it  is  for  an  airplane 
with  500  hours  TIS.  For  this  reason,  the 
FAA  has  determined  that  a  compliance 
based  on  calendar  time  should  be 
utilized  in  this  AD  in  order  to  assure 
that  the  imsafe  condition  is  addressed 
on  all  airplanes  in  a  reasonable  time 
period. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figiu-es,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $600,  or  $120  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-13-07    Industrie  Aeronautiche  E 
Meccaniche:  Amendment  39-10595; 
Docket  No.  98-CE-21-AD. 

Applicability:  Model  Piaggio  P-180 
airplanes,  serial  numbers  1002, 1004,  1006 
through  1017, 1019.  and  1021  through  1030. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 


To  preveot  water  leakage  from  the  lavatory 
water  duct  system,  which  could  collect  in  the 
fuselage,  freeze  in  cold  weather  conditions, 
and  cause  the  rudder  control  system  to  jam. 
accomplish  the  following: 

(a)  Within  the  next  3  calendar  months  after 
the  effective  date  of  this  AD,  accomplish  a 
leakage  check  of  all  lavatory  water  tube/hose 
connections  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Piaggio  Service  Bulletin 
(Mandatory)  No.  SB-80-0096.  dated  January 
31. 1997.  If  leakage  is  found,  prior  to  further 
flight,  correct  the  installation  of  these 
connections  in  accordance  with  the  above- 
referenced  service  bulletin. 

Note  2:  Although  not  required  by  this  AD, 
the  FAA  recommends  an  inspection  of  the 
rudder  cables  for  corrosion  if  any  evidence  of 
water  is  found  on  the  cables. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate.  1201  Walnut,  suite  900.  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Piaggio  Service  Bulletin 
(Mandatory)  No.  SB-80-0096,  dated  January 
31, 1997,  should  be  directed  to  I.A.M. 
Rinaldo  Piaggio  S.p.A..  Via  Cibrario,  4  16154 
Genoa,  Italy.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(e)  The  inspection  and  correction  required 
by  this  AD  shall  be  done  in  accordance  with 
Piaggio  Service  Bulletin  (Mandatory)  No.  SB- 
80-0096.  dated  January  31,  1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  I.A.M. 
Rinaldo  Piaggio  S.p.A..  Via  Cibrario.  4  16154 
Genoa,  Italy.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  {Regional 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW,  suite  700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  halian  AD  97-022.  dated  March  2, 1997. 

(f)  This  amendment  becomes  effective  on 
August  1. 1998. 


Issued  in  Kansas  Qty,  Missouri,  on  June  8, 
1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  98-15886  Filed  6-18-98;  8:45  am) 

BILUNQ  CODE  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  98-CE-13-AD;  Amendment  39- 
10594;  AD  98-1^-06] 

RIN2120-AA64 

Airworthiness  Directives;  Glaser-Dirks 
Flugzeugbau  GmbH  Model  DG-400 
Gliders 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Glaser-Dirks 
Flugzeugbau  GmbH  (Glaser-Dirks) 
Model  DG— 400  gliders.  This  AD  requires 
replacing  the  bungees  that  secure  the 
left  engine  restraining  cable  and  the 
bowden  cable  of  the  rear  engine  door. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  engine  fi-om  locking  in  flight 
and  not  extending  because  of  the  left 
restraining  cable  or  bowden  cable  of  the 
rear  door  making  contact  with  the 
engine,  which  could  result  in  loss  of 
glider  power  and  potential  loss  of 
control. 
DATES:  Effective  August  2,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  2, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
DG  Flugzeugbau  GmbH,  Postfach  4120. 
I>-76625  Bruchsal  4,  Germany; 
telephone:  +49  7257-89-0;  facsimile: 
+49  7257-8922.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-13- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  Small 
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Airplane  Directorate,  Aircraft 
Certification  Service.  FAA.  1201 
Walnut,  suite  900,  Kansas  City,  Nfissouh 
64106;  telephone:  (816)  426-6934; 
facsimile;  (816)  426-2169. 

SUPPLEMEKTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Glaser-Dirks  Model  DG— 
400  gliders  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  March  19. 1998 
(63  FR  13376).  The  NPRM  proposed  to 
require  replacing  the  bungees  that 
secure  the  left  engine  restraining  cable 
and  the  bowden  cable  of  the  rear  engine 
door.  Accomplishment  of  the  proposed 
action  as  specified  in  the  NPRM  would 
be  in  accordance  with  Glaser-Dirks 
Technical  Note  No.  826/15,  dated 
October  1, 1985. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

Although  the  left  engine  restraining 
cable  or  bowden  cable  of  the  rear  engine 
door  would  only  contact  the  engine  and 
block  the  engine  extension  during  fUght, 
this  unsafe  condition  is  not  a  result  of 
the  number  of  times  the  glider  is 
operated.  The  chance  of  this  situation 
occurring  is  the  same  for  a  glider  with 
10  hours  time-in-service  (TIS)  as  it  is  for 
a  ghder  with  500  hours  TIS.  For  this 
reason,  the  FAA  has  determined  that  a 
compliance  based  on  calendar  time 
should  be  utilized  in  this  AD  in  order 
to  assure  that  the  unsafe  condition  is 
addressed  on  all  gliders  in  a  reasonable 
time  period. 


Cost  Impact 

The  FAA  estimates  that  27  gliders  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
workhours  per  glider  to  accomplish  this 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $20  per  glider.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $5,400,  or  $200  per  glider. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [AmwKied] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-13-06    Glaaer-Dirks  Flugzeugbau 

GMBH:  Amendment  39-10594;  Docket 
No.  98-CE-13-AD. 

Applicability:  Model  IX}-400  gliders,  serial 
numbers  4-1  through  4-140,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
t)een  eliminated,  the  request  should  include 
specific  profwsed  actions  to  address  it. 

Compliance:  Required  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  the  engine  from  locking  in 
flight  and  not  extending  because  of  the  left 
restraining  cable  or  bowden  cable  of  the  rear 
door  catching  on  the  engine,  which  could 
result  in  loss  of  glider  power  and  potential 
loss  of  control,  accomplish  the  following: 

(a)  Replace  the  bungees  that  secure  the  left 
engine  restraining  cable  and  the  bowden 
cable  of  the  rear  engine  door  in  accordance 
with  the  Installation  plan  included  with 
Glaser-Dirks  Technical  Note  No.  826/15, 
dated  October  1, 1985. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  torwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Glaser-Dirks  Technical  Note  No. 
826/15,  dated  October  1, 1985,  should  be 
directed  to  DG  Flugzeugbau  GmbH,  Post&ch 
4120,  D-76625  Bruchsal  4,  Germany; 
telephone:  +49  7257-89-0;  facsimile:  +49 
7257-8922.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(e)  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  Glaser- 
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Dirks  Technical  Note  No.  826/15.  dated 
October  1.  1985.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  DG  Flugzeugbau  GmbH, 
Postfach  4120.  D-76625  Bruchsal  4. 
Germany.  Copies  may  be  inspected  at  the 
FAA.  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW,  suite  700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  85-223.  dated  November  7, 
1985. 

(f)  This  amendment  becomes  effective  on 
August  2, 1998. 

Issued  in  Kansas  City,  Missouri,  on  June  8, 
1998. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  98-15893  Filed  6-18-98;  8:45  am] 

BiLUNQ  COOC  4«1»-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docl(«t  No.  97-ANE-36-AD;  Amendment 
39-10610;  AD  97-21-07  R1] 

RIN2120-AA64 

Airworthiness  Directives;  AlliedSignal 
Inc.  (Formerly  Textron  Lycoming) 
Model  T5313B,  T5317A,  and  T53 
(Military)  Turt>oshaft  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  AlliedSignal  Inc.  (formerfy 
Textron  Lycoming)  Model  T5313B. 
T5317A.  and  T53  series  military 
turboshaft  engines  approved  for 
installation  on  aircraft  certified  in 
accordance  with  Section  21.25  of  the 
Federal  Aviation  Regulations  (FAR), 
that  currently  requires  a  one-time  visual 
inspection  of  accessory  drive  carrier 
assemblies  for  affected  serial  numbers 
(S/Ns)  designating  a  defective  assembly, 
and  if  the  S/N  is  applicable, 
replacement  with  a  serviceable 
assembly.  This  amendment  adds 
military  helicopter  models  and  removes 
one  civilian  helicopter  model  to  the 
sentence  in  the  Applicability  paragraph 
of  the  AD  that  provides  guidance  as  to 
the  helicopter  models  with  the  affected 
engines.  This  amendment  is  prompted 
by  the  need  to  revise  the  Applicabihty 
paragraph.  The  actions  specified  by  this 


AD  are  intended  to  prevent  accessory 
drive  carrier  assembly  failure,  which 
could  result  in  an  N2  overspeed  and  an 
uncontained  engine  failure. 

DATES:  Effective  July  6, 1998. 

The  incorporation  by  reference  of 
AlliedSignal  Inc.  Alert  Service  Bulletin 
(ASB)  No.  T5313B/17A-A0092. 
Revision  1.  dated  July  1,  1997,  ASB  No. 
T53_L-13B-A0092,  dated  June  4, 1997, 
and  ASB  No.  T53-L-703-A0092.  dated 
June  4,  1997,  as  listed  in  the  regulations, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  November 
3, 1997  (62  FR  53935,  October  17,  1997). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  18. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-ANE- 
3&-AD,  12  New  England  Executive  Park, 
Biu-lington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
AlliedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O. 
Box  29003,  Phoenix,  AZ  85038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Vakili,  Aerospace  Engineer,  Los  Angeles 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  3960 
Paramount  Blvd.,  Lakewood,  CA  90712- 
4137;  telephone  (562)  627-5262.  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  On 
October  8, 1997,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  97- 
21-07,  Amendment  39-10160  (62  FR 
53935,  October  17, 1997),  applicable  to 
AlliedSignal  Inc.  (formerly  Textron 
Lycoming)  Model  T5313B.  T5317A,  and 
T53  series  military  turboshaft  engines 
approved  for  installation  on  aircraft 
certified  in  accordance  with  Section 
21.25  of  the  Federal  Aviation 
Regulations  (FAR),  to  require  a  one-time 
visual  inspection  of  accessory  drive 
carrier  assemblies  for  affected  serial 
numbers  (S/Ns)  designating  a 
potentially  defective  assembly,  and  if 
the  S/N  is  applicable,  replacement  with 
a  serviceable  assembly.  That  action  was 


prompted  by  a  report  of  an  N2 
overspeed  condition  on  an  AlliedSignal 
Inc.  Model  T5317A-1  turboshaft  engine. 
That  condition,  if  not  corrected,  could 
result  in  accessory  drive  carrier 
assembly  failure,  which  could  result  in 
an  N2  overspeed  and  an  uncontained 
engine  failure. 

Since  the  issuance  of  that  AD,  the 
FAA  has  been  informed  that  the  military 
helicopter  models  that  incorporate  this 
engine  installation  had  been  omitted 
from  the  sentence  in  the  Applicability 
paragraph  of  the  AD  that  provides 
guidance  as  to  the  helicopter  models 
with  the  affected  engines,  and  that  a 
civilian  helicopter  model,  the  Kaman 
Aircraft  Corp.  K-1200  series  helicopter, 
should  be  removed  from  the  list.  The 
military  helicopter  models,  certified  in 
accordance  with  Section  21.25  of  the 
FAR,  are:  the  UH-lA  through  E;  UH- 
10.  H,  L,  M;  AH-IF,  Q,  G,  S;  HH-lH, 
K;  TH-lL;  OV-lC.  D;  and  HH-43.  This 
revised  AD  makes  these  changes  to  the 
Applicability  paragraph.  All  mandatory 
actions  required  by  the  AD  remain  the 
same. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Inc.  Alert  Service  Bulletin  (ASB)  No. 
T5313B/17A-A0092,  Revision  1,  dated 
July  1, 1997;  ASB  No.  T53-L-13B- 
A0092,  dated  June  4,  1997;  and  ASB  No. 
T53-L-703-A0092,  dated  lune  4,  1997. 
These  ASBs  describe  procedures  for 
performing  a  one-time  visual  inspection 
of  accessory  drive  carrier  assemblies  for 
affected  S/Ns  designating  a  defective 
assembly,  and  if  the  S/N  is  applicable, 
replacement  with  a  serviceable 
assembly. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  revises  AD  97-21- 
07  to  add  military  helicopter  models 
and  remove  one  civilian  helicopter 
model  firom  the  sentence  in  the 
Applicability  paragraph  of  the  AD  that 
provides  guidance  as  to  the  helicopter 
models  with  the  affected  engines.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  ASBs  described 
previously. 

Since  a  situation  exists  that  allows  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  opportunity  for 
prior  public  comment  hereon  are 
unnecessary,  and  that  good  cause  exists 
for  making  this  amendinent  effective  in 
less  than  30  days. 

Comments  invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
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for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-38-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordcmce  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 


be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10160  (62  FR 
53935.  October  17. 1997)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-10610.  to  read  as 
follows: 

97-21-07  Rl     AlliedSignal  Inc.: 

Amendment  39-10610.  Docket  97-ANE- 
38- AD.  Revises  AD  97-21-07. 
Amendment  39-10160. 
Applicability:  AlliedSignal  Inc.  (formerly 
Textron  Lycoming)  Model  T5313B  and 
T5317A  series  commercial  turtwshaft 
engines,  and  T53  series  military  turboshaft 
engines  approved  for  installation  on  aircraft 
certified  in  accordance  with  Section  21.25  of 
the  Federal  Aviation  Regulations  (FAR),  with 
accessory  drive  carrier  assemblies,  part 
numbers  (P/Ns)  1-070-220-03.  1-070-220- 
12,  and  1-070-220-13,  that  were  installed 
after  November  1, 1985,  and  have  serial 
numbers  (S/Ns)  listed  in  AlliedSignal  Inc. 
Alert  Service  Bulletins  (ASBs)  No.  T5313B/ 
17A-A0092,  Revision  1,  dated  July  1, 1997; 
ASB  No.  T53-L-13B-A0092,  dated  June  4. 
1997;  or  ASB  No.  T53-L-703-A0092,  dated 
June  4. 1997.  These  engines  are  installed  on 
but  not  limited  to  Bell  Helicopter  Textron 
Model  205A-1  and  205B  series  helicopters 
and  the  following  military  helicopters 
certified  in  accordance  with  Section  21.25  of 
the  FAR:  UH-1 A  through  E;  LTH-lG,  H.  L.  M; 
AH-lF,  Q,  G,  S;  HH-lH.  K;  TH-IL;  OV-lC. 
D;  and  HH-43. 

Not0  1:  A  shipping  records,  engine 
logbooks,  work  orders,  and  parts  invoices 
review  may  allow  an  owner  or  ojjerator  to 
determine  if  this  AD  applies. 

Note  2:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 


preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  pwrformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  accessory  drive  carrier 
assembly  failure,  which  could  result  in  an  N2 
overspeed  and  an  uncontained  engine  failure, 
accomplish  the  following: 

(a)  Within  100  hours  time  in  service  (TIS), 
or  6  months  after  the  effective  date  of  this 
AD,  whichever  occurs  first,  accomplish  the 
following  in  accordance  with  AlliedSignal 
Inc.  ASB  No.  T5313B/17A-A0092,  Revision 
1,  dated  July  1. 1997;  ASB  No.  T53-L-13B- 
A0O92.  dated  June  4, 1997;  and  ASB  No. 
T53-^-703-A0092,  dated  June  4. 1997,  as 
applicable: 

(1)  Visually  inspect  to  determine  if  the 
accessory  drive  carrier  assembly  is  marked 
with  an  affected  S/N  listed  in  the  applicable 
ASBs. 

(2)  If  the  accessory  drive  carrier  assembly 
is  not  marked  with  an  affected  S/N  listed  in 
the  applicable  ASB,  no  further  action  is 
required. 

(3)  If  the  accessory  drive  carrier  assembly 
is  marked  with  an  affected  S/N  listed  in  the 
applicable  ASB,  or  the  serial  number  cannot 
be  positively  determined,  remove  the 
accessory  drive  carrier  assembly  from  service 
and  replace  with  a  serviceable  assembly. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Afigeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
AlliedSignal  Inc.  ASBs: 


Document  No. 

Pages 

Revision 

Date 

T53138/17A-A0092 

1-7 

1  

July  1,  1997. 

UMI 
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Document  No. 


Pages 


Revision 


Date 


Total  pages:  7. 
T53-L-13B-A0092 

Total  pages:  7. 
T53-L-703-A0092  , 

Total  pages:  7. 


1-7 
1-7 


Original 
Original 


June  4,  1997. 
June  4.  1997 


The  incorporation  by  reference  of 
AlliedSignal  Inc.  ASB  No.  T5313B/17A- 
A0092,  Revision  1.  dated  July  1,  1997,  ASB 
No.  T53-L-13B-A0092,  dated  June  4,  1997, 
and  ASB  No.  T53-L-703-A0092,  dated  June 
4, 1997,  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of 
November  3,  1997  (62  FR  53935.  October  17. 
1997).  Copies  may  be  obtained  from 
AlliedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O.  Box 
29003.  Phoenix,  AZ  85038-9003;  telephone 
(602)  365-2493,  fax  (602)  365-5577.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
July  6.  1998. 

Issued  in  Burlington,  Massachusetts,  on 
June  11, 1998. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  98-16272  Filed  6-18-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  98-ASO-4] 

Amendment  to  Class  D  Airspace; 
MacDill  AFB,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  D  airspace  at  MacDill  AFB.  FL. 
The  control  tower  at  MacDill  AFB  is 
now  open  24  hours  a  day.  Therefore,  the 
Class  D  airspace  is  amended  from  part 
time  to  continuous. 

EFFECTIVE  DATE:  0901  UTC,  August  13, 

1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager,  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 


History 

On  April  10, 1998,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  D  airspace  at  MacDill 
AFB,  FL  (63  FR  17741).  The  control 
tower  at  MacDill  AFB  is  now  open  24 
hours  a  day.  Therefore,  the  Class  D 
airspace  was  proposed  to  be  amended 
from  part  time  to  continuous.  Class  D 
airspace  designations  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9E 
dated  September  10, 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  D  airspace  at 
MacDill  AFB,  FL.  The  MacDill  AFB 
control  tower  is  now  open  24  hours  a 
day.  Therefore,  the  Class  D  airspace  is 
amended  from  part  time  to  continuous. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963Comp..p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  500    Class  D  airspace. 


ASOFLD    MacDill  AFB,  FL    [Revised] 

MacDill  AFB,  FL 

(Lat.  27''50'57"N.  long.  82*31'17'W) 
Albert  Whitted  Airport 
(Lat.  27''45'54"N.  long  82''37'38"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.600  feet  MSL 
within  a  4.5-mile  radius  of  MacDill  AFB; 
excluding  the  portion  within  the  Tampa 
International  Airport.  FL.  Qass  B  airspace 
area:  excluding  that  portion  southwest  of  a 
line  connecting  the  2  points  of  intersection 
with  a  4-mile  radius  circle  centered  on  the 
Albert  Whi*ted  Airport 
•         *         *         •         • 

Issued  in  College  Park,  Georgia,  on  May  29, 
1998. 
Jeffivy  N.  Burner, 

Acting  Manager,  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  98-16310  Filed  6-18-98;  8:45  am] 

BILUNQ  CODE  4»10-1»-M 
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DEPARTMENT  OF  TRANSPORTATION      The  Rule 


Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9ft-ASO-2] 

Amendment  of  Class  D  and  Removal  of 
Class  E  Airspace;  Atlanta,  GA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendinent  modifies 
Class  D  and  removes  Class  E  airspace  at 
Atlanta,  GA,  for  the  Fulton  County 
Airport-Brown  Field.  The  control  tower 
at  Fulton  County  Airport-Brown  Field  is 
now  open  24  hours  a  day.  Therefore,  the 
Class  D  airspace  is  amended  from  part 
time  to  continuous.  Additionally,  the 
current  Class  E  surface  airspace  that  is 
effective  when  the  control  tower  closes 
is  no  longer  necessary  and  is  removed. 
EFFECTIVE  DATE:  0901  UTC.  August  13, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Memager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  10.  1998.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  D  and  removing  Class  E 
airspace  at  Atlanta.  GA  (63  FR  17740). 
The  control  tower  at  Fulton  County 
Airport-Brown  Field  is  now  open  24 
hours  a  day.  Therefore,  the  Class  D 
airspace  was  proposed  to  be  amended 
from  part  time  to  continuous. 
Additionally,  the  Class  E  surface 
airspace  that  was  effective  when  the 
control  tower  was  closed  is  no  longer 
necessary  and  was  proposed  to  be 
removed.  Class  D  airspace  designations 
and  Class  E  airspace  areas  desi^ated  as 
a  surface  area  for  an  .^rport  are 
published  in  Paragraphs  5000  and  6002 
respectively  of  FAA  Otder  7400.9E 
dated  September  10, 1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  D  and  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 


This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  D  and  Class  E 
airspace  at  Atlanta,  GA.  The  Fulton 
County  Airport-Brown  Field  control 
tower  is  now  open  24  hovirs  a  day. 
Therefore,  the  Class  D  airspace  is 
amended  from  part  time  to  continuous. 
Additionally,  the  Class  E  surface  area 
airspace  that  is  effective  when  the 
control  tower  is  closed  is  no  longer 
necessary  and  is  removed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  signiBcant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  8,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40103,  40113, 
40120;  EG  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 


ASO  GA  D    Atlanta,  GA     [ReviMd] 

Atlanta,  Fulton  County  Airport-Brown  Field. 
GA 

(Lat.  33"'46'45"N.  long.  84»31'17"W) 
Dobbins  ARB 

(Ut  33"54'54"N.  long.  84"'31'00"W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3.300  feet  MSL 
within  a  4-mile  radius  of  Fulton  County 
Airport-Brown  Field;  excluding  the  portion 
north  of  a  line  connecting  the  2  points  of 
intersection  with  a  5.5-mile  radius  circle 
centered  on  Dobbins  ARB. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ASO  GA  E2    Atlanta,  GA    (Removed] 

***** 

Issued  in  College  Park.  Georgia,  on  May  29, 
1998. 

Jefifery  N.  Burner. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Doc.  98-16312  Filed  6-18-98;  8:45  am] 

BILUNO  COOE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-1] 

Establishment  of  Class  E  Airspace; 
Hohenwald,  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  rule  establishes  Class  E 
airspace  at  Hohenwald,  TN.  A  Non- 
Directional  Beacon  (NDB)  Runway 
(RWY)  2  Standard  Instrument  Approach 
Pnxedure  (SLAP)  has  been  developed 
for  John  A.  Baker  Field.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  John  A.  Baker  Field. 
The  operating  status  of  the  airport  will 
change  from  Visual  Flight  Rules  (VFR) 
to  include  IFR  operations  concurrent 
with  the  publication  of  the  SIAP. 

EFFECTIVE  DATE:  0901  UTC,  August  13. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 


UMI 
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History 

On  April  10,  1998,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at 
Hohenwald,  TN  (63  FR  17742).  This 
action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  John  A. 
Baker  Field.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Ch-der  7400.9E  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The  Class 
E  designation  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Hohenwald.  TN.  A  NDB  RWY  2  SIAP 
has  been  developed  for  John  A.  Baker 
Field.  Controlled  airspace  extending 
upward  firom  700  feet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  at  John  A.  Baker  Field.  The 
operating  status  of  the  airport  will 
change  from  VFR  to  include  IFR 
operations  concurrent  with  the 
publication  of  the  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    Amended 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASO  TN  ES    Hohenwald,  TN    [New] 

John  A.  Baker  Field,  TN 

(lat.  35*32'45"N,  long.  87"'35'51"  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surfece  within  a  6.4- 
miie  radius  of  John  A.  Baker  Field. 

Issued  in  College  Park,  Georgia,  on  May  29, 
1998. 

Jeffiery  N.  Burner, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  98-16311  Filed  6-18-98;  8:45  am) 

mjJNa  CODE  4«10-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-31 

Amendment  of  Class  E  Airsf>ace; 
Femandina  Beach,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  Femandina  Beach, 
FL.  A  Global  Postioning  System  (GPS) 
Runway  (RWY)  13  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Femandina  Beach 
Municipal  Airport.  As  a  result, 
additional  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SLAP  and  for  Instnmient  Flight 
Rules  (IFR)  operations  at  Femandina 
Beach  Municipal  Airport.  The  Class  E 
airspace  has  been  increased  from  a  6.4 
to  a  6.6-mile  radius. 


EFFECTIVE  DATE:  0901  UTC,  August  13, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  30, 1998,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E  airspace 
at  Femandina  Beach,  FL  (63  FR  15110). 
This  action  would  provide  adequate 
Class  E  airspace  for  IFR  operations  at 
Femandina  Beach  Municipal  Airport. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Femandina  Beach,  FL.  A  GPS  RWY  13 
SIAP  has  been  developed  for 
Femandina  Beach  Municipal  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Femandina  Beach 
Municipal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
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entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  a  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  EG  10854,  24  FR  9565,  3  CFR,  195»- 
1963  Comp..  p.  389. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
E)esignations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragmph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

ASO  FL  E5    Femandma  B«acli,  FL 
(Reviaad] 

Femandina  Beach  Municipal  Airport,  FL 
(lat.  30''36'35"  N.  long.  81''27'38"  W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surface  of  the  earth 

within  a  6.6-mile  radius  of  Femandina  Beach 

Municipal  Airport. 

•         •         •         •         • 

Issued  in  College  Park,  Georgia,  on  May  29, 
1998. 

Jeflfery  N.  Burner. 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 
[FR  Doc.  98-16309  Filed  6-18-98;  8:45  ami 

BILUNQ  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-6] 

Amendment  of  Class  E  Airspace; 
Daytona  Beach,  FL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  Daytona  Beach,  FL. 


The  Standard  Instrument  Approach 
Procedure  (SIAP)  for  VHF 
Omnidirectional  Range  (VOR)  Rimway 
(RWY)  8  at  the  Ormond  Beach 
Mimicipal  Airport  has  been  amended  to 
a  VOR  or  Global  Positioning  System 
(GPS)  RWY  17  SIAP.  As  result,  the 
airspace  for  the  Ormond  Beach 
Municipal  Airport  has  been  amended. 
The  Class  E  airspace  has  been  increased 
from  a  6.4  to  a  7.3-mile  radius. 
EFFECTIVE  DATE:  0901  UTC,  August  13. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager.  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20638,  Atlanta.  Georgia  30320: 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  22. 1998.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  E  airspace  at  Daytona 
Beach.  FL,  (63  FR  19858).  This  action 
provides  adequate  Class  E  airspace  for 
IFR  operations  at  Ormond  Beach 
Municipal  Airport.  Designations  for 
Class  E  airspace  extending  upward  irom 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  FAA  Order 
7400.9E,  dated  September  10. 1997,  and 
effective  September  16. 1997,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Daytona  Beach,  FL.  A  VOR  or  GPS  RWY 
17  SIAP  has  been  developed  for 
Ormond  Beach  Municipal  Airport. 
Additional  controlled  airspace 
extending  upward  for  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Ormond  Beach 
Municipal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  tbe 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  EG  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASO  FL  E5     Daytona  Beach.  FL     (Revised] 
Daytona  Beach  International  Airport,  FL 
(Lat.  29M0'48  "  N..  long.  81'03'27"  W.) 
Spruce  Creek  Airport 

(Ut.  20''04'49"  N..  long.  81°03'27"  W.) 
Ormond  Beach  Municipal  Airport 
(Ut.  29»18'D4"  N.,  long.  81*06'50"  W.) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  siirface  of  the  earth 
within  a  10-mile  radius  of  Daytona  Beach 
International  Airport,  within  a  6.4-mile 
radius  of  Spruce  Creek  Airport  and  within  a 
7.3-mile  radius  of  Ormond  Beach  Municipal 
Airport 

Issued  in  College  Park.  Georgia,  on  )une  10, 
1998. 
Nancy  B.  Shehon, 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

(FR  Doc.  98-16355  Filed  6-16-98;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
RIN0M0-AD82 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Valuation  of 
In-Kind  Support  and  Maintenance  With 
Cost-of-Living  Adjustment 

agency:  Social  Security  Administration. 
action:  Final  rules. 

SUMMARY:  These  regulations  implement 
section  13735  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA 
1993).  This  statutory  provision  amends 
the  Social  Security  Act  (the  Act)  and 
requires  that  the  new  supplemental 
security  income  (SSI)  benefit  rate,  as 
increased  by  a  cost-of-living  adjustment 
(COLA),  be  used  in  determining  the 
value  of  the  statutory  one-third 
reduction  and  the  regulatory  presumed 
maximum  value  for  the  computation  of 
Federal  SSI  benefit  payments  for  the 
first  2  months  for  wrhich  the  COLA  is  in 
effect.  These  rules  provide  that  we  value 
the  statutory  one-third  reduction  and 
the  regulatory  presumed  maximum 
value  using  the  benefit  rate  as  increased 
by  a  COLA  to  determine  the  amount  of 
in-kind  support  and  maintenance 
received  by  an  individual  which  is  to  be 
counted  for  those  months.  This 
precludes  a  decrease  in  the  benefit 
amount  the  third  month  after  a  COLA, 
a  situation  which  occurred  under  the 
prior  law.  The  legislation  is  effective  for 
benefits  paid  for  months  after  calendar 
year  1994. 

EFFECTIVE  DATE:  These  final  rules  are 
effective  July  20.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Bridgewater,  Legal  Assistant, 
Office  of  Process  and  Innovation 
Management.  L2109  West  Low  Rise 
Building,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-0001, 
(410)  965-3298  for  information  about 
these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION:  Under 
retrospective  monthly  accounting 
(RMA),  an  individual's  current  SSI 
benefit  amount  is  usually  determined 
based  upon  the  individual's  income  in 
the  second  preceding  month  ("budget 
month")  before  the  current  month.  For 
example,  January's  SSI  benefit  amount 
is  based  on  the  individual's  November 
income.  In  some  instances,  an 
individual  receives  income  in  the  form 
of  in-kind  support  and  maintenance  and 
it  is  counted  using  the  value  of  the  one- 


third  reduction  (VTR)  or  the  presumed 
maximum  value  (PMV)  rule.  Under  the 
law  prior  to  the  effective  date  of  section 
13735  of  Public  Law  103-66,  the  VTR 
and  the  PMV  were  based  on  the 
applicable  benefit  rates  in  effect  in  the 
"budget  month."  Because  of  RMA 
principles,  when  an  annual  COLA  to  the 
SSI  benefit  rate  became  effective  in 
January,  we  used  the  VTR/PMV  amount 
ft-om  November  of  the  previous  year  to 
determine  the  individual's  benefit  for 
January  if  an  individual  had  in-kind 
support  and  maintenance  in  the  "budget 
month."  For  example,  in  figuring  an 
individual's  January  1994  benefit,  we 
used  November  1993  as  the  "budget 
month."  Thus,  in  a  computation  using 
the  VTR,  we  would  subtract  the  1993 
VTR  amount  of  $144.66  fi-om  the  1994 
benefit  rate  of  $446.00,  giving  the 
individual  an  SSI  benefit  of  $301.34. 
February's  benefit  amount  would  also 
be  computed  using  the  new  benefit  rate 
and  the  1993  VTR  amount.  However,  in 
computing  March's  benefit  amount,  we 
used  the  benefit  rate  of  $446.00  less  the 
January  1994  VTR  amount  of  $148.66, 
resulting  in  an  SSI  benefit  amount  of 
$297.34.  Thus,  the  individual's  January 
and  February  payments  exceeded  the 
March  payment  because  of  the  increased 
amount  of  the  new  VTR  used  when 
January  was  the  "budget  month." 
Notices  were  then  released  to  these 
individuals  notifying  them  of  the 
decrease  in  their  March  payment.  This 
was  confusing  to  SSI  recipients  because 
their  payment  amounts  increased  and 
then  decreased  even  if  there  was  no 
change  in  their  living  arrangements. 

We  are  changing  the  method  of 
valuation  of  the  VTR/PMV  to  reflect 
section  13735  of  Public  Law  103-66  for 
benefits  paid  after  calendar  year  1994, 
by  using  the  new  benefit  rate  as 
increased  by  a  COLA  in  determining  the 
VTR  or  PMV  for  the  computation  of  SSI 
benefits  for  the  first  2  months  for  which 
the  COLA  is  in  effect.  Thus,  beginning 
with  the  COLA  effective  January  1, 
1995,  both  the  new  increased  benefit 
rate  and  new  increased  VTR  or  PMV 
amounts  are  being  used  in  computing  a 
January  and  February  benefit  amount. 
Unlike  the  example  used  previously,  the 
individual's  January,  Februar}',  and 
March  payments  calculated  by  using  the 
VTR  amount  will  be  the  same  assuming 
all  other  income  remains  constant — i.e., 
there  will  be  no  decrease  in  the  SSI 
benefit  amount  the  third  month  after  a 
COLA.  This  eliminates  confusion  for 
recipients  and  also  eliminates  the  need 
for  issuance  of  notices  informing 
affected  recipients  of  the  decrease  in 
their  March  payment. 

We  state  in  tne  final  regulations  at 
§  416.420(a)  that  we  will  use  the  benefit 


rate,  as  increased  by  a  COLA,  in 
determining  the  value  of  certain  in-kind 
support  and  maintenance  used  to 
compute  an  individual's  SSI  benefit 
amount  for  the  first  2  months  in  which 
the  COLA  is  in  effect.  We  have  added 
a  third  example  to  §  416.420(a)  to 
further  clarify  the  regulatory  intent. 

We  state  in  the  final  regulations  at 
§  416.1130  how  we  value  in-kind 
support  and  maintenance  when  a  COLA 
applies,  and  we  have  altered  the 
example  to  reflect  the  situation  when  a 
COLA  becomes  effective. 

On  August  9, 1995,  we  published 
these  rules  as  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  60 
FR  40542  with  a  60-day  comment 
period.  We  received  comments  from 
only  one  source,  and  the  commenter 
fully  supported  the  proposed  rule 
because  it  eliminates  a  significant 
anomaly  in  the  SSI  program.  Therefore, 
we  are  publishing  the  final  rules 
essentially  unchanged  from  the 
proposed  rules. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  final  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  imder  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
0MB  review. 

Paperwork  ReducUon  Act  of  1980 

These  final  rules  impose  no  new 
reporting  or  recordkeeping  requirements 
subject  to  OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

(Catalog  of  Federal  Oomestic  Assistance 
Program  No.  96.006,  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  June  9,  1998. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subparts  D  and  K  of  part  416 
of  chapter  III  of  title  20  of  the  Code  of 
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Federal  Regulations  are  amended  as 
follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND,  AND  DISABLED 

Subpart  D — [Amended] 

1.  The  authority  citaUon  for  subpart  D 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1611(a).  (b),  (c). 
and  (e),  1612, 1617,  and  1631  of  the  Social 
Security  Act  (42  U.S.C.  902(a)(5),  1382(a),  (b), 
(c),  and  (e),  1382a.  1382f,  and  1383). 

2.  Section  416.420  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§416.420 
general. 


Determination  of  benefits; 


when  we  detennine  h^r.  Z's  SSI  benefit 
amount  for  lanuary. 

Example  3.  Mr.  Y's  SSI  benefit  amount  is 
being  determined  for  January  (the  current 
month).  Mr.  Y  has  Social  Security  income  of 
SlOO  in  November,  SlOO  in  December,  and 
S105  in  January.  We  find  the  amount  by 
which  his  Social  Security  income  in  January 
exceeds  his  Social  Security  income  in 
November  (S5)  and  add  that  to  his  income  in 
November  to  determine  the  SSI  benefit 
amount  for  January. 


(a)  General  rule.  We  generally  use  the 
amount  of  your  countable  income  in  the 
second  month  prior  to  the  current 
month  to  detennine  how  much  your 
benefit  amoimt  will  be  for  the  current 
month.  We  will  use  the  benefit  rate  (see 
§§416.410  through  416.414).  as 
increased  by  a  cost-of-living  adjustment, 
in  determining  the  value  of  the  one- 
third  reduction  or  the  presumed 
maximum  value,  to  compute  your  SSI 
benefit  amount  for  the  first  2  months  in 
which  the  cost-of-living  adjustment  is  in 
effect.  If  you  have  been  receiving  an  SSI 
benefit  and  a  Social  Security  insurance 
benefit  and  the  latter  is  increased  on  the 
basis  of  the  cost-of-living  adjustment  or 
because  your  benefit  is  recomputed,  we 
will  compute  the  amount  of  your  SSI 
benefit  for  January,  the  month  of  an  SSI 
benefit  increase,  by  including  in  your 
income  the  amount  by  which  your 
Social  Security  benefit  in  January 
exceeds  the  amount  of  your  Social 
Secxuity  benefit  in  November.  Similarly, 
we  will  compute  the  amount  of  your  SSI 
benefit  for  February  by  including  in 
your  income  the  amount  by  which  your 
Social  Security  benefit  in  February 
exceeds  the  amount  of  your  Social 
Security  benefit  in  December. 

Example  1.  Mrs.  X's  benefi*  amount  is 
l)eing  determined  for  September  (the  current 
month).  Mrs.  X's  countable  income  in  July  is 
used  to  determine  the  benefit  amount  for 
September. 

Example  2.  Mr.  Z's  SSI  benefit  amount  is    "-- 
being  determined  for  January  (the  current 
month).  There  has  been  a  cost-of-living 
Increase  in  SSI  benefits  elective  January.  Mr. 
Z's  countable  income  in  November  is  used  to 
determine  the  benefit  amount  for  January.  In 
November,  Mr.  Z  had  in-kind  supjxjrt  and 
maintenance  valued  at  the  presumed 
maximum  value  as  described  in 
§416.1 140(a).  We  will  use  the  January  benefit 
rate,  as  increased  by  the  COLA,  to  determine 
the  value  of  the  in-kind  support  and 
maintenance  Mr.  Z  received  in  November 


Subpart  K — [Amended] 

3.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1602. 1611. 
1612, 1613, 1614(f),  1621,  and  1631  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1381a,  1382, 1382a.  1382b.  1382c(f).  1382). 
and  1383);  sec.  211.  Pub.  L.  93-66.  87  Stat. 
154  (42  U.S.C  1382  note). 

4.  Section  416.1130  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$416.1130    Introduction 

(a)  General.  Both  earned  income  and 
unearned  Income  include  items 
received  in  kind  (§  416.1102).  Generally, 
we  value  in-kind  items  at  their  current 
market  value  and  we  apply  the  various 
exclusions  for  both  earned  and 
unearned  income.  However,  we  have 
special  rules  for  valuing  food,  clothing, 
or  shelter  that  is  received  as  unearned 
income  (in-kind  support  and 
maintenance).  This  section  and  the  ones 
that  follow  discuss  these  rules.  In  these 
sections  (§§416.1130  through  416.1148) 
we  use  the  in-kind  support  and 
maintenance  you  receive  in  the  month 
as  described  in  §  416.420  to  determine 
your  SSI  benefit.  We  value  the  in-kind 
support  and  maintenance  using  the 
Federal  benefit  rate  for  the  month  in 
which  you  receive  it.  Exception:  For  the 
first  2  months  for  which  a  cost-of-living 
adjustment  applies,  we  value  in-kind 
support  and  maintenance  you  receive 
using  the  VTR  or  FMV  based  on  the 
Federal  benefit  rate  as  increased  by  the 
cost-of-living  adjustment. 

Example:  Mr.  Jones  receives  an  SSI  benefit 
which  is  computed  by  subtracting  one-third 
from  the  Federal  benefit  rate.  This  one-third 
represents  the  value  of  the  income  he 
receives  because  he  lives  in  the  household  of 
a  son  who  provides  both  food  and  shelter  (in- 
kind  support  and  maintenance).  In  January, 
we  increase  his  SSI  benefit  because  of  a  cost 
of-living  adjustment.  We  base  his  SSI 
payment  for  that  month  on  the  food  and 
shelter  he  received  from  his  son  two  months 
earlier  in  November.  In  determining  the 
value  of  that  food  and  shelter  he  received  in 


November,  we  use  the  Federal  benefit  rate  for 
January. 

•         •         •         •        • 

IFR  Doc.  98-16206  Filed  6-16-98;  8:45  am] 

BILUNQ  COOE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  655 

[FHWA  Docl(at  96-0;  FIHWA-97-2281] 

RIN  2125-AD89 

National  Standards  for  Traffic  Control 
Devices;  Revision  of  the  Manual  on 
Uniform  Traffic  Control  Devices; 
Pedestrian,  Bicycle,  and  School 
Warning  Signs 

agency:  Federal  Highway 
Administration  (FHWA),  DCTT. 
ACTION:  Final  amendment  to  the  Manual 
on  Uniform  Traffic  Control  Devices 
(MUTCD). 

SUMMARY:  This  document  contains  an 
amendment  to  the  MUTOD  which  has 
been  adopted  by  the  FHWA  for 
inclusion  therein.  The  amendment 
revises  sections  of  the  MUTCD  to  permit 
the  optional  use  of  fluorescent  yellow 
green  (FYG)  warning  signs  related  to 
pedestrian,  bicycle,  and  school 
applications.  The  MUTCD  is 
incorporated  by  reference  in  FHWA's 
regulations  on  traffic  control  devices  on 
Federal-aid  and  other  streets  and 
highways,  and  recognized  as  the 
national  standard  for  traffic  control 
devices  on  all  public  roads.  This 
amendment  is  intended  to  expedite 
traffic,  improve  safety  and  provide  a 
more  uniform  application  of  highway 
signs,  signals,  and  markings. 
DATES:  The  final  rule  is  effective  on  June 
19, 1998.  Incorporation  by  reference  of 
the  publication  listed  in  the  regulations 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  June  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Huckaby,  Office  of  Highway 
Safety  (202)  366-9064;  or  Mr.  Ray 
Cuprill,  Office  of  Chief  Counsel,  (202) 
366-1377,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

EJectronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL— 401,  by  using  the 
tmiversal  resoiuce  locator  (URL):  http:/ 
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lefit  rate  for 


/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://vkrww.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara. 

The  text  for  Parts  I.  II,  VII,  and  IX  of 
the  MUTCD  is  available  from  the  FHWA 
Office  of  Highway  Safety  (HHS-10)  or 
from  the  FHWA  Home  Page  at  the  URL: 
http://www.ohs.fhwa.dot.gov/devices/ 
mutcd.html 

Background 

The  1988  MUTCD  is  available  for 
inspection  and  copying  as  prescribed  in 
49  CFR  Part  7.  It  may  be  purchased  for 
$44  (Domestic)  or  $55  (Foreign)  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Stock  No.  650-001-00001-0.  The 
purchase  of  the  MUTCD  includes  the 
1993  revision  of  Part  VI,  Standards  and 
Guides  for  Traffic  Controls  for  Street 
and  Highway  Construction, 
Maintenance,  Utility  and  Incident 
Management  Operation,  dated 
September  1993. 

The  FHWA  both  receives  and  initiates 
requests  for  amendments  to  the 
MUTCD.  Each  request  is  assigned  an 
identification  number  which  indicates 
by  Roman  numeral,  the  organizational 
part  of  the  MUTCD  affected  and,  by 
Arabic  numeral,  the  order  in  which  the 
request  was  received.  This  amendment 
contains  the  disposition  of  a  proposed 
change  which  was  published  on  June  7. 
1996,  at  61  FR  29234.  Text  changes 
required  as  a  result  of  amendments 
contained  herein  will  be  distributed  to 
everyone  currently  appearing  on  the 
FHWA.  Office  of  Highway  Safety, 
Federal  Register  mailing  list  and  will  be 
published  in  the  next  edition  of  the 
MUTCD.  Those  wishing  to  Be  added  to 
this  Federal  Register  mailing  list  should 
write  to  the  Federal  Highway 
Administration,  Office  of  Highway 
Safety,  HHS-10.  400  Seventh  Street. 
SW..  Washington,  DC  20590. 

Summary  of  Comments 

The  FHWA  has  reviewed  the 
comments  received  in  response  to  the 
proposed  amendment  and  other 
information  related  to  the  MUTCD.  The 
FHWA  is  acting  on  the  following 


request  for  change  to  the  1988  edition  of 
the  MUTCD. 

This  amendment  to  the  MUTCD 
allows  the  use  of  fluorescent  yellow 
green  (FYG)  as  an  optional  color  for 
Advance  Pedestrian  Crossing  Sign 
(Wll-2),  Pedestrian  Crossing  Sign 
(WllA-2).  Bicycle  Crossing  Sign  (Wil- 
li. School  Advance  Sign  (Sl-1).  School 
Crossing  Sign  (S2-1),  and  School  Bus 
Stop  Ahead  Sign  (S3-1). 

The  FHWA  received  141  comments  in 
response  to  the  proposed  amendment,  of 
which  110  agreed  with  the  FHWA's 
position;  21  opposed;  and  10  were 
either  undecided  or  suggested 
recommendations  not  addressed  in  the 
NPRM.  The  FHWA  received  12 
comments  suggesting  this  color  be 
adopted  for  use  in  incident 
management.  The  FHWA  is  currently 
conducting  research  with  the  States  of 
New  Jersey.  Maryland  and  Virginia  on 
the  appropriate  color  for  incident 
management.  Included  in  this  research 
is  FYG.  Upon  conclusion  of  the  research 
rulemaking  action  will  be  considered. 

The  notice  of  proposed  amendment 
published  on  June  7,  1996,  included  a 
vague  and  incomplete  reference  to  the 
Pedestrian  Crossing  Sign  and  the 
Advance  Pedestrian  Crossing  Sign.  Both 
signs  were  intended  to  be  embraced  by 
the  amendment  permitting  optional 
FYG  use.  Inadvertently,  however,  the 
former  was  referenced  by  name  only; 
the  latter  was  referenced  by  sign  number 
only,  although  dual  (name  and  sign 
number)  references  were  included  for 
each  of  the  other  signs  involved  in  the 
amendment. 

The  FHWA  believes,  however,  that  it 
is  appropriate  to  include  both  the 
Pedestrian  and  Advance  Pedestrian 
Crossing  Signs  in  the  amendment 
adopted  here.  Although  comment  was 
not  specifically  invited  concerning  the 
Advance  Pedestrian  Crossing  Sign  by 
name,  we  note  that  the  sign  is 
equivalent  in  context  to  the  School 
Advance  Sign  which  received  no 
opposing  comments.  Moreover,  because 
the  amendment  provides  for  optional 
installation  of  FYG  signs,  inclusion  of 
both  the  Pedestrian  and  Advance 
Pedestrian  Crossing  Signs  should  not 
impose  any  hardship  or  result  in  any 
detriment.  Conversely,  failure  to  include 
both  signs  within  the  scope  of  the 
amendment  adopted  at  this  time  could 
unduly  burden  those  municipalities  that 
choose  to  install  FYG  signs,  but  would 
then  have  to  do  so  under  different 
installation  schedules  for  the  Pedestrian 
Crossing  and  Advance  Pedestrian 
Crossing  Signs.  Sequential  installation 
of  the  signs  would  contradict  the 
FHWA's  recommendation  that  a 
systematic  approach  be  used  to  install 


the  signs,  potentially  resulting  in 
negative  safety  implications.  Indeed, 
several  commenters  questioned  the 
advisability  of  not  including  both  the 
Pedestrian  Crossing  and  Advance 
Pedestrian  Crossing  Signs.  Further, 
several  commenters  indicated  that  a 
mixing  of  FYG  and  standard  yellow 
signs,  resulting  from  failure  to  include 
both  in  this  notice,  could  lead  to 
motorists'  confusion  and  should  not  be 
permitted. 

Pedestrian-motor  vehicle  crashes  are  a 
serious  problem  in  the  United  States.  A 
total  of  5.412  pedestrians  were  reported 
killed  and  another  82.000  were  injured 
in  motor  vehicle  crashes  in  1996.  An 
estimated  59,000  bicyclists  were  injured 
and  761  were  killed  in  motor  vehicle 
collisions  in  1996.  Of  the  41,907  people 
who  lost  their  lives  in  motor  vehicle 
crashes  in  1996, 13  percent  were 
pedestrians  and  2  percent  were 
bicyclists  (Traffic  Safety  Facts  1996 
(NHTSA)).  Although  a  drop  in 
pedestrian  fatalities  has  occurred  in 
recent  years,  a  serious  problem 
continues  to  exist  in  the  United  States 
relative  to  pedestrian  and  bicyclist 
deaths. and  injuries. 

TheiXDT  Secretarial  Initiative  for 
Pedestrian  and  Bicycle  Safety  is  a  new 
effort  to  promote  walking  and  bicycUng 
as  a  safe,  healthy,  and  efficient  way  to 
travel.  By  the  year  2000,  the  Secretarial 
Initiative  will  have  attempted  to 
decrease  by  10  percent  the  number  of 
injuries  and  fatalities  occurring  to 
bicyclists  and  pedestrians,  and  to 
double  the  national  percentage  of 
transportation  trips  made  by  walking  or 
bicycling. 

As  reported  in  the  NPRM,  the  FHWA 
conducted  a  nationwide  study  during 
1993-1995.  North  Carolina  State 
University,  Civil  Engineering 
Department,  took  part  in  this  study  and 
performed  an  in-depth  research  study  in 
the  use  of  FYG  warning  signs.  The  study 
involved  eight  sites  in  multiple 
pedestrian  environments  in  multiple 
cities.  The  overall  results  of  the  study 
indicate  that  FYG  warning  signs 
produced  only  marginal  improvement 
in  perceived  safety  at  the  crossing  sites. 
At  three  of  the  crossing  sites  studied, 
the  evaluation  indicated  a  significant 
reduction  in  the  number  of  pedestrian/ 
vehicle  conflicts,  as  well  as  a  significant 
increase  in  the  percentage  of  vehicles 
slowing  or  stopping.  Public  opinion 
surveys  reflected  a  strong  indication 
that  the  FYG  warnings  do  "stand  out" 
and  were  associated  with  the  need  for 
caution.  (Source:  "Field  Evaluation  of 
Fluorescent  Strong  Yellow  Green 
Pedestrian  Warning  Signs."  M.S.  Thesis, 
K.L.  Clark,  North  Carolina  State 
University,  1994.) 
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Over  the  last  26  months,  the  FHWA 
has  approved  28  jurisdictions  to 
experiment  with  FYG  warning  signs. 
Several  of  the  jurisdictions  that  have 
taken  part  in  the  experimentation  have 
indicated  that  the  use  of  the  FYG 
warning  signs  meets  pedestrian  safety 
needs  and  have  requested  permission  to 
install  additional  signs.  Many  other 
jiuisdictions  have  expressed  an  interest 
in  their  use  and  are  awaiting  the  FHWA 
final  rule. 

Of  the  141  comments  received  in 
response  to  the  NPRM,  23  represented 
jurisdictions  that  either  participated  in 
the  original  two-year  experimentation, 
or  that  are  currently  experimenting  with 
FYG,  submitted  comments.  Of  those 
jurisdictions.  22  w^e  in  agreement  with 
the  proposed  optional  use,  and  1 
opposed  the  proposal. 

The  City  of  Chicago  has  recently 
implemented  a  "Safe  Route  to  School 
Program"  for  the  Chicago  Board  of 
Education.  This  program  is  a  direct 
result  of  crashes  involving  motorists  and 
children  in  school  zones.  The  City  of 
Chicago  has  requested  and  been  granted 
approval  to  experiment  with  FYG  signs 
at  10  school  crossings  that  have  been 
identified  as  "problem  locations." 
Installation  of  the  first  FYG  sign 
received  media  attention  and  its  use  has 
been  well  received  by  elected  officials, 
the  Board  of  Education,  and  the  public. 
In  many  instances,  jurisdictions  have 
publicized  the  installation  of  the  FYG 
signs  and  have  received  positive 
responses  from  educators,  parents, 
students,  and  motorists. 

The  NPRM  received  favorable 
comments  and  overwhelming  support 
from  local  governments,  including 
police  departments  and  public  school 
systems,  in  addition  to  special  interest 
groups  and  the  general  public.  National 
organizations  with  safety  interests,  such 
as  the  National  Safety  Council.  Institute 
of  Transportation  Engineers,  and  the 
American  Automobile  Association 
(AAA-Florida,  Louisiana,  Mississippi), 
have  all  responded  very  positively  to 
the  use  of  FYG  warning  signs. 

Many  of  the  public  comments 
received  in  response  to  the  NPRM 
voiced  common  concerns  that  will  be 
addressed  individually.  The  NPRM 
addressed  the  cost  increase  of 
fluorescent  sheeting  material  as  one  and 
a  half  times  as  much  as  the  high 
intensity  sign  material.  The  FHWA 
estimated  the  cost  of  the  fluorescent 
sheeting  material  to  be  $7.45  per  sq.ft. 
versus  the  high  intensity  sign  material  at 
$5.32  per  sq.ft.  These  costs  considered 
sign  blank,  sheeting  material,  and  labor 
costs  for  a  30"  x  30"  sign.  Several  docket 
comments  stated  that  FYG  sheeting 
nurterial  ($4.90  per  sq.  k.)  actually  costs 


only  30  percent  more  than  high 
intensity  sign  material  ($3.75  per  sq.ft.) 
When  comparing  total  installed  sign 
costs  (fabrication,  hardware, 
installation,  and  labor  costs),  the  actual 
cost  difference  would  only  be  7  percent 
($17.74  per  sq.  ft.  versus  $18.90  per  sq. 
ft.)  for  a  30"  School  Crossing  Sign.  The 
FHWA  agrees  with  this  cost  statement 
as  these  costs  follow  along  with  the  cost 
evaluation  method  using  the  Bellomo- 
McGee  calculation.  (Source:  1987  study 
conducted  by  Bellomo-McGee  for  the 
FHWA,  "Retroreflectivity  of  Roadway 
Signs  for  Adequate  Visibility:  A  Guide," 
(FHWA/DF^8/001).)  The  FHWA  is  also 
concerned  with  the  cost  burden  on  State 
and  local  transportation  agencies  and 
believes  the  "optional"  use  as  opposed 
to  an  unfunded  mandate  will  relieve  the 
agencies  of  an  undue  cost  burden.  The 
overall  installation  cost  for  the  sign  is 
not  much  different  because  the  sheeting 
cost  is  only  a  small  amount  of  the  total 
cost  of  a  sign  installation. 

There  is  concern  that  the  NPRM  gave 
conflicting  guidance  in  proposing  a 
"systematic  approach"  at  locations 
selected  for  use  of  the  FYG  warning 
signs,  and  the  "gradual  phase-in"  as 
part  of  "routine  maintenance." 
Historically,  when  signs  are  installed  at 
the  same  time,  they  generally  deteriorate 
beyond  usefulness  at  the  same  time  and 
need  to  be  replaced  at  the  same  time. 
Signs  that  are  taken  down  to  comply 
with  the  "systematic  approach"  and  that 
are  in  a  usable  condition  may  be  used 
again  at  other  locations.  Additionally, 
signs  can  be  taken  down  and 
refurbished  with  new  sheeting  material 
and  used  again  at  new  locations. 

Several  commenters  believe  the  use  of 
FYG  warning  signs  should  be 
implemented  as  a  mandatory  (shall) 
condition  in  the  MUTCD.  rather  than  an 
optional  condition  as  proposed  in  the 
NPRM.  E>esignation  of  FYG  signs  as  an 
option  fits  in  with  the  present  character 
of  the  MUTCD  which  allows  the  State  . 
and  local  transportation  agencies  to 
make  a  determination  on  use  of  traflic 
control  devices  that  may  be  beneficial  to 
some  locations.  An  example  is  the  use 
of  channelizing  devices  in  work  zones 
with  the  optional  use  of  tubular 
markers,  cones,  and  drums.  This  is  a 
positive  step  in  allowing  State  and  local 
agencies  to  address  their  safety  needs 
and  avoids  an  undue  burden  on  their 
budgets. 

Concern  has  been  expressed  over  the 
"novelty  effect"  of  the  FYG  signs.  While 
there  is  always  the  possibility  of  a 
"novelty"  effect  which  could  decrease 
ibe  benefits  over  time,  the 
experimentation  procedures  took  into 
consideration  the  possibility  of  the 
nov*hy  eibct  oa  drivers  by  metnictiAg 


the  implementing  agency  to  allow  at 
least  30  days  between  the  time  the 
exi>erimental  signs  were  installed  and 
the  time  the  study  proceeded. 

The  American  Society  for  Testing  and 
Materials  (ASTM)  publishes  standard 
test  methods,  specifications,  practices, 
guides,  classifications,  and  terminology. 
These  standards  are  developed 
voluntarily  and  used  voluntarily.  They 
become  legally  binding  only  when  a 
government  body  makes  them  so,  or 
when  they  are  cited  in  a  contract. 
Specifically,  ASTM  E991  describes 
procedures  for  measuring  the  color  of 
fluorescent  specimens  as  they  would  be 
perceived  when  illuminated  by 
daylight,  and  for  calculating  tristimulus 
values  and  chromaticity  coordinates  for 
these  conditions.  ASTM  E1247  provides 
spectrophotometric  methods  for 
identifying  the  presence  of  fluorescence 
in  object-color  specimens. 

There  is  some  concern  regarding  the 
use  of  ASTM  E991  and  E1247  for 
determining  compliance  with 
specifications  listed  in  the  NPRM.  It  was 
mentioned  that  most  State  and  local 
agencies  would  not  have  the 
instrumentation  necessary  to  accurately 
measure  fluorescence  specifications. 
This  is  not  deemed  a  critical  concern  as 
the  testing  for  FYG  would  be  no 
different  than  what  is  done  in  field 
offices  now.  Most  States  ciurently  have 
the  capability  to  do  initial  testing  of 
retroreflectivity.  When  a  State  purchases 
sign  material,  the  manufacturer  certifies 
the  specifications:  however,  some  States 
reserve  the  option  to  do  their  own  lab 
work. 

The  Commission  Internationale  de 
I'Eclairage  (CIE)  (English:  International 
Commission  on  Illumination) 
chromaticity  coordinates  (x,y),  defining 
the  comer  of  the  Fluorescent  Yellow 
Green  daytime  color  region,  are  stated  in 
the  table  below.  Several  docket 
comments  received  mentioned  that  the 
Y  values  were  omitted  from  the  NPRM; 
therefore,  the  Y  values  have  been 
inserted  in  the  table  below: 


X 

y 

Y 

Yf 

0.387 
0.368 

0.610 
0.539 
0.486 
0.540 

50 

20 

0.421 



0.460 

Fluorescent  materials  differ  from  non- 
fluorescent  materials  in  that  the  total 
luminance  is  the  sum  of  the  luminances 
due  to  reflection  and  fluorescence.  The 
luminance  factor  Y  of  such  materials  is 
the  sum  of  the  luminance  due  to 
reflection  (Yr)  and  the  luminance  due  to 
fluorescence  (Yf).  Therefore.  Y^Yr+Yp. 
U  the  value  vf  Yf  is  gpsatsr  than  xero. 
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the  material  is  fluorescent:  if  Yf  equals 
zero,  then  the  luminance  factor  Y  is 
equal  to  Yr. 

These  four  pairs  of  chromaticity 
coordinates  determine  the  acceptable 
color  in  terms  of  the  CIE  1931  Standard 
Colorimetric  System  (2  degree  standard 
observer)  measured  with  CIE  Standard 
Illuminant  D65  in  accordance  with 
ASTM  E991.  In  addition,  the  color  shall 
be  fluorescent,  as  determined  by  ASTM 
E1247. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  The  change  in  this 
notice  provides  additional  guidance, 
clarification,  and  optional  application 
for  traffic  control  devices.  The  FHWA 
expects  that  application  uniformity  will 
improve  at  little  additional  expense  to 
public  agencies  or  the  motoring  public. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  action  on  small  entities. 
This  final  amendment  allows  the 
optional  use  of  alternative  traffic  control 
devices  and  the  changes  adopted  here 
merely  provide  expanded  guidance  and 
clarification  on  the  selection  of 
appropriate  traffic  control  devices. 
Based  on  this  evaluation,  the  FHWA 
hereby  certifies  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4,  March  22.  1995, 109  Stat.  48). 
This  rulemaking  relates  to  the  Federal- 
aid  Highway  Program  which  is  a 
financial  assistance  program  in  which 
State,  local,  or  tribal  governments  have 
authority  to  adjust  their  program  in 
accordance  with  changes  made  in  the 
program  by  the  Federal  government,  and 
thus  is  excluded  from  the  definition  of 
Federal  mandate  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  MUTOD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  two  years  of 
issuance.  These  amendments  are  in 
keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C.  109(d).  315.  and  402(a)  to 
promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highway.  To  the  extent  that  these 
amendments  override  any  existing  State 
requirements  regarding  traffic  control 
devices,  they  do  so  in  the  interests  of 
national  uniformity. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
has  determined  that  this  action  would 
not  have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN^contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Pari  655 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads, 


Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements.  Signs, 
Traffic  regulations. 

The  FHWA  hereby  amends  chapter  I 
of  title  23,  Code  of  Federal  Regulations, 
part  655  as  set  forth  below: 

PART  655— TRAFFIC  OPERATIONS 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a).  104, 105, 
109(d).  n4(a),  135.  217.  307.  315.  and  402(a); 
23  CFR  1.32;  and  49  CFR  1.48(b). 

Subpart  F— Traffic  Control  Devices  on 
Federal-Aid  and  Other  Streets  and 
Highways 

2.  In  section  655.601.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  655.601     Purpose. 

***** 

(a)  Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways 
(MUTCD).  FHWA.  1988.  including 
Revision  No.l  dated  January  17. 1990, 
Revision  No.  2  dated  March  17. 1992, 
Revision  No.  3  dated  September  3,  1993, 
"Errata  No.  1  to  the  1988  MUTCD. 
Revision  3  dated  November  1.  1994." 
Revision  No.  4  dated  November  1. 1994. 
Revision  No.  4a  (modified)  dated 
February  19.  1998.  Revision  No.  5  dated 
December  24, 1996.  and  Revision  No.  6, 
dated  June  19,  1998.  This  publication  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 
and  is  on  file  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
Suite  700,  Washington,  DC.  The  1988 
MUTCD,  including  Revision  No.  3  dated 
September  3, 1993.  may  be  purchased 
from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office  (GPO), 
P.O.  Box  371954.  Pittsburgh.  PA  15250- 
7954.  Stock  No.  650-001-00001-0.  The 
amendments  to  the  MUTCD.  titled 
"1988  MUTCD  Revision  No.  1."  dated 
January  17. 1990,  "1988  MUTCD 
Revision  No.  2,"  dated  March  17,  1992. 
"1988  MUTCD  Revision  No.  3."  dated 
September  3. 1993.  "1988  MUTCD 
Errata  No.  1  to  Revision  No.  3."  dated 
November  1, 1994.  "1988  MUTCD 
Revision  No.  4."  dated  November  1, 
1994.  "Revision  No.  4a(modified)." 
dated  February  19. 1998.  and  "1988 
MUTCD  Revision  No.  5."  dated 
December  24. 1996,  and  Revision  No.  6 
dated  June  19, 1998  are  available  from 
the  Federal  Highway  Administration, 
Office  of  Highway  Safety.  HHS-10,  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  These  documents  are  available 
for  inspection  and  copying  as  prescribed 
in  49  CFR  part  7. 
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Issued:  June  9,  1998. 
Kenneth  R.  Wyide. 
Federal  Highway  Administrator. 
(FR  Doc.  9»-15882  Filed  &-18-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1,7,  and  602 

[TO  8770) 

RIN  Nos.  1545-AP81  and  1545-AI32 

Certain  Transfers  of  Stocl<  or 
Securities  by  U.S.  Persons  to  Foreign 
Corporations  and  Related  Reporting 
Requirements 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

summary:  This  document  contains 
regulations  relating  to  certain  transfers 
of  stock  or  securities  by  U.S.  persons  to 
foreign  corporations  pursuant  to  the 
corporate  organization  and 
reorganization  provisions  of  the  Internal 
Revenue  Code,  and  the  reporting 
requirements  related  to  such  transfers. 
The  regulations  provide  the  public  with 
guidance  necessary  to  comply  with  the 
Tax  Reform  Act  of  1984. 
DATES:  These  regulations  are  effective 
July  20,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Tretiak  at  (202)  622-3860  (not 
a  toll-free  number). 
SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1271.  Responses 
to  these  collections  of  information  are 
required  in  order  for  certain  U.S. 
shareholders  that  transfer  stock  or 
securities  in  section  367(a)  exchanges  to 
qualify  for  an  exception  to  the  general 
rule  of  taxation  under  section  367(a)(1). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  burden  per  respondent 
varies  from  .5  to  8  hours,  depending 
upon  individual  circumstances,  with  an 
estimated  average  of  4  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 


reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer,  T:FS:FP, 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  intemaF  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  May  16, 1986.  temporary  and 
proposed  regulations  under  sections  367 
(a)  and  (d),  and  6038B  were  published 
in  the  Federal  Register  (51  FR  17936). 
These  regulations,  which  addressed 
transfers  of  stock  or  securities  and  other 
assets,  as  well  as  related  reporting 
requirements,  were  published  to 
provide  the  public  with  guidance 
necessary  to  comply  with  changes  made 
to  the  Internal  Revenue  Code  by  the  Tax 
Reform  Act  of  1984.  The  [RS  and  the 
Treasury  Department  later  issued  Notice 
87-85  (1987-2  C.B.  395),  which  set  forth 
substantial  changes  to  the  1986 
regulations,  effective  with  respect  to 
transfers  of  domestic  or  foreign  stock  or 
securities  occurring  after  December  16, 
1987.  A  further  notice  of  proposed 
rulemaking  containing  rules  under 
section  367(a)  with  respect  to  transfers 
of  domestic  or  foreign  stock  or 
securities,  as  well  as  section  367(b),  was 
published  in  the  Federal  Register  on 
August  26,  1991  (56  FR  41993).  The 
section  367(a)  portion  of  the  1991 
proposed  regulations  was  generally 
based  upon  the  positions  announced  in 
Notice  87-85,  but  the  regulations 
proposed  certain  modifications  to 
Notice  87-85,  particularly  with  respect 
to  transfers  of  stock  or  securities  of 
foreign  corporations. 

SuDsequently,  the  IRS  and  the 
Treasury  Department  have  issued 
guidance  focusing  on  the  transfers  of 
stock  or  securities  of  domestic 
corporations.  Notice  94—46  (1994-1  C.B. 
356)  announced  modifications  to  the 
positions  set  forth  in  Notice  87-65  (and 
the  1991  proposed  regulations)  with 
respect  to  transfers  of  stock  or  securities 
of  domestic  corporations  occurring  after 
April  17, 1994.  Temporary  and 
proposed  regulations  (referred  to  as  the 
inversion  regulations)  implementing 
Notice  94—46  (with  certain 
modifications)  were  published  in  the 
Federal  Register  on  December  26,  1995 
(60  FR  66739  and  66771).  Final 


inversion  regulations,  published  in  the 
Federal  Register  on  December  27,  1996 
(61  FR  61849).  generally  followed  the 
rules  contained  in  the  temporary 
regulations,  with  modifications. 

The  final  regulations  herein  address 
transfers  of  foreign  stock  or  securities, 
and  other  matters  addressed  in  the  1991 
proposed  regulations  under  section 
367(a)  that  were  not  addressed  in  the 
1996  final  inversion  regulations. 

In  addition,  these  final  regulations 
address  those  portions  of  the  1991 
proposed  section  367(b)  regulations  that 
relate  to  transactions  that  are  subject  to 
both  sections  367  (a)  and  (b).  The 
remainder  of  the  1991  proposed  section 
367(b)  regulations  will  be  finalized  at  a 
later  date. 

This  document  also  contains  final 
regulations  under  section  6038B  with 
res]}ect  to  reporting  requirements 
applicable  to  transfers  of  stock  or 
securities  described  under  section 
367(a).  Rules  regarding  outbound 
transfers  to  corporations  of  assets  other 
than  stock  (including  intangibles),  and 
outbound  transfers  to  foreign 
partnerships  will  be  addressed  in 
separate  guidance. 

Finally,  these  final  regulations 
contain  a  clarification  with  respect  to 
the  scope  of  certain  outbound  transfers 
of  intangibles  that  are  subject  to  section 
367(d). 

Explanation  of  Provisions 

Sections  367  (a)  and  (b):  Introduction 

Section  367(a)(1)  generally  treats  a 
transfer  of  property  (including  stock  or 
securities)  by  a  U.S.  jjerson  to  a  foreign 
corporation  (an  outbound  transfer)  in  an 
exchange  described  in  section  332,  351, 
354,  356  or  361  as  a  taxable  exchange 
unless  the  transfer  qualifies  for  an 
exception  to  this  general  rule. 

Section  367(a)(2)  provides  that,  except 
as  provided  by  regulations,  section 
367(a)(1)  shall  not  apply  to  the  transfer 
of  stock  or  securities  of  a  foreign 
corporation  which  is  a  party  to  the 
exchange  or  a  party  to  the 
reorganization.  Section  367(a)(3) 
contains  an  exception  to  section 
367(a)(1)  for  certain  outbound  transfers 
of  tangible  assets  other  than  stock  or 
securities.  Section  367(a)(5)  contains 
limitations  on  any  exceptions  to  section 
367(a)(1)  in  certain  instances. 

Section  367(b)  provides  that,  with 
respect  to  certain  nonrecognition 
transfers  in  connection  with  which 
there  is  no  transfer  of  property 
described  in  section  367(a)(1),  a  foreign 
corporation  will  retain  its  status  as  a 
corporation  unless  regulations  provide 
otherwise. 

These  final  regulations  address 
transactions  described  in  both  sections 
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367  (a)  and  (b),  and  are  prescribed  under 
the  authority  of  both  sections  367  (a) 
and(b). 

Stock  Tmnsfers  Under  Sections  367  (a) 
and  (bj:  Scope 

Outbound  transfers  of  stock  that  are 
subject  to  section  367(a)  may  be  either 
direct  (such  as  an  outbound  transfer  of 
stock  described  under  section  351), 
indirect  (as  described  below  with 
respect  to  certain  transfers)  or 
constructive  (such  as  an  outbound  stock 
transfer  that  may  occur  pursuant  to  a 
change  in  an  entity's  classification).  See 
§  1.367(a>-3(a)  (as  amended)  for  the 
general  rules  regarding  the  scope  of 
stock  transfers  that  are  subject  to  section 
367(a). 

Indirect  Stock  Tmnsfers:  in  General 

The  current  temporary  regulations 
contain  illustrative  examples  of  certain 
transactions,  including  triangular 
reorganizations  described  under  section 
368(a)(1)(A)  and  either  section 
368(a)(2)(D)  or  (E).  section  368(a)(1)(B) 
or  (C).  that  are  treated  as  indirect  stock 
transfers  subject  to  section  367(a)  where 
the  acquired  company  and  the  acquiring 
company  are  domestic  corporations  and 
the  shareholders  of  the  acquired 
company  receive  stock  of  the  acquiring 
company's  foreign  f>arent  in  the 
exchange.  (Under  the  terminology  used 
in  the  proposed  and  ftnal  regulations,  in 
the  case  of  a  reorganization  described  in 
sections  368(a)(1)(A)  and  (a)(2)(E),  U.S. 
shareholders  exchange  their  stock  for 
stock  of  the  acquired  company's  foreign 
parent.) 

The  proposed  regulations  clarified  the 
treatment  of  indirect  stock  transfers,  and 
provided  extensive  examples  of  the 
rules.  The  proposed  regulations 
provided  that  transactions  that  are 
treated  as  indirect  stock  transfers 
include:  (i)  successive  section  351 
exchanges,  and  (ii)  section  368(a)(1)(C) 
reorganizations  followed  by  section 
368(a)(2)(C)  exchanges.  In  addition,  the 
reorganizations  illustrated  under  the 
existing  temporary  regulations  are  also 
treated  as  indirect  stock  transfers  under 
the  proposed  regulations  where  the 
acquired  and/or  acquiring  corporations 
are  foreign  corporations. 

The  proposed  regulations  requested 
comments  as  to  the  scope  of  the  indirect 
stock  transfer  rules.  The  IRS  and  the 
Treasury  Department  carefully 
considered  comments  received  with 
respect  to  the  scope  of  the  indirect  stock 
transfer  rules  and  have  decided  to  retain 
the  rules  set  forth  in  the  proposed 
regulations.  These  rules  are  contained  in 
§  1.367(a>-3(d),  and  additional  examples 
are  provided  in  the  final  regulations. 


Indirect  Stock  Transfer  Rules  and 
Section  367(d) 

In  the  case  of  a  triangular  section 
368(a)(1)(C)  reorganization  in  which  a 
U.S.  target  company  (UST)  transfers  its 
assets  to  a  foreign  acquiring  company 
(FA)  and  UST's  U.S.  parent  company 
(USP)  receives  stock  of  FA's  foreign 
parent  (the  transferee  foreign 
corporation  or  TFC)  in  exchange  for  the 
US'!  stock,  the  indirect  stock  transfer 
rules  and  the  asset  transfer  rules  will 
apply  contemporaneously. 

If  UST  is  taxable  under  section  367(a) 
with  respect  to  its  outbound  (section 
361)  transfer  of  all  or  a  portion  of  its 
tangible  assets  (because  such  assets  do 
not  qualify  for  an  exception  to  section 
367(a)(1)),  USP  will  receive  a  step  up  in 
the  basis  of  its  stock  in  UST,  provided 
that  USP  and  UST  file  a  consoUdated 
Federal  income  tax  return.  See  §  1.1502- 
32.  USP  will  also  be  deemed  to  make  an 
indirect  transfer  of  the  stock  of  UST  for 
TFC  stock.  See  §  1.367(a>-3(d)(l)(iv). 
Thus,  if  USP  receives  at  least  five 
percent  of  either  the  total  value  or  the 
total  voting  power  of  the  stock  of  TFC 
(i.e.,  USP  is  a  5-percent  shareholder 
(which  is  also  referred  to  as  a  5-percent 
transferee  shareholder  in  §  1.367(a)- 
3(c)(5)(ii))  and  the  value  of  the  UST 
stock  exceeds  USP's  basis  in  UST 
(taking  into  account  basis  adjustments 
relating  to  the  asset  transfer),  USP  may 
qualify  for  nonrecognition  treatment  by 
entering  into  a  gain  recognition 
agreement  (GRA),  described  below, 
provided  that  the  requirements  of 
§  1.367(a)-3(c)(l)  are  satisfied.  See,  e.g., 
§  1.367(a)-3(d)(3),  Example  7  through 
Example  7C. 

If  the  asset  transfer  involves  tangible 
assets  and  the  transfer  is  fully  taxable 
(so  that  USP's  basis  in  its  UST  stock 
equals  the  value  of  the  UST  stock),  the 
indirect  stock  transfer  would  not  be 
taxable  under  section  367(a),  and, 
hence,  no  GRA  would  be  required.  In 
contrast,  if  the  assets  transferred  by  UST 
include  intangibles  that  are  taxable 
under  section  367(d),  the  exact  manner 
in  which  section  367(d)  operates  is  less 
certain. 

The  regulations  under  section  367(d) 
do  not  address  the  tax  consequences 
when  the  U.S.  transferor  goes  out  of 
existence  pursuant  to  the  transaction. 
The  IRS  and  the  Treasury  Department 
are  studying  the  manner  in  which  the 
rules  under  section  367(d)  should 
operate  when  the  U.S.  transferor  goes 
out  of  existence  contemporaneously 
with  (or  subsequent  to)  its  outbound 
transfer  of  an  intangible.  Comments  are 
requested  with  respect  to  this  issue. 


Tmnsactions  Subfect  to  Sections  367(a) 
and(b) 

An  outbound  transfer  of  foreign  stock 
or  securities  can  be  subject  to  both 
sections  367(a)  and  (b).  Pursuant  to 
section  367(a)(2),  §  1.367(a>-3T(b)  of  the 
current  temporary  regulations  provides 
that,  if  an  exchange  is  described  in 
section  354  or  361,  an  outbound  transfer 
of  stock  or  securities  of  a  foreign 
corporation  that  is  a  party  to  the 
reorganization  is  not  subject  to  section 
367(a).  Thus,  for  example,  an  outbound 
transfer  in  which  a  U.S.  person 
exchanges  stock  in  one  controllM 
foreign  corporation  (CFC)  for  another 
CFC'that  qualifies  as  a  reorganization 
under  section  368(a)(1)(B)  (a  B 
reorganization),  including  a  transfer  that 
qualifies  as  both  a  B  reorganization  and 
a  section  351  exchange,  is  subject  only 
to  section  367(b),  not  section  367(a).  In 
such  case,  no  GRA,  described  below,  is 
required  under  the  current  temporary 
regulations  to  preserve  nonrecognition 
treatment.  In  contrast,  an  outbound 
transfer  of  foreign  stock  that  qualifies  as 
a  section  351  exchange  but  not  a  B 
reorganization  is  currently  subject  to 
only  section  367(a),  not  section  367(b), 
and,  thus,  a  GRA  may  be  required  to 
preserve  nonrecognition  treatment. 

The  IRS  and  the  Treasury  Department 
believe  that  substantially  similar 
transactions,  such  as  these,  should  not 
be  treated  in  markedly  different 
manners.  Thus,  these  final  regulations 
adopt  the  approach  contained  in  the 
proposed  regulations:  that  all  outbound 
transfers  of  foreign  stock  will  be  subject 
to  sections  367(a)  and  (b)  conc\irrently, 
except  to  the  extent  that  the  exchange  is 
fully  taxable  under  section  367(a)(1). 
See  §  1.367(a)-3(b)(2). 

Sections  367(a)  and  (b):  Exceptions  to 
Taxation 

Once  a  determination  is  made  that  a 
particular  outbound  transfer  of  stock  or 
securities  is  subject  to  section  367(a), 
the  next  determination  is  the  tax 
treatment  of  such  transfer.  In  general, 
the  current  rules  regarding  the  outbound 
transfer  of  stock  or  securities  under 
section  367(a)  provide  for  three  different 
tax  consequences  depending  upon  the 
particular  facts:  (i)  certain  transfers 
retain  nonrecognition  treatment  without 
condition,  (ii)  certain  transfers  retain 
nonrecognition  treatment  only  if  the 
U.S.  transferor  enters  into  a  GRA,  and 
(iii)  certain  transfers  of  stock  are  taxable 
to  the  U.S.  transferor  under  section 
367(a)(1)  with  no  option  to  file  a  GRA 
to  secure  nonrecognition  treatment. 
These  final  regulations  retain  this 
general  framework. 
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The  ourent  rules  governing  whether 
a  taxpayer  may  qualify  for  an  exception 
under  section  367(a)  in  the  case  of  an 
outbound  transfer  of  stock  are  described 
in  S  1.367(a)-3(c)  of  the  final  inversion 
regulations  (in  the  case  of  domestic 
stock  or  securities]  and  Notice  87-85  (in 
the  case  of  foreign  stock  or  seciirities). 

Notice  87-85  provides  that  in  the  case 
of  an  outbound  transfer  of  foreign  stock 
or  securities  to  which  section  367(a) 
applies,  a  U.S.  transferor  may  generally 
qualify  for  nonrecognition  treatment  if  it 
either  (i)  is  not  a  5-percent  shareholder, 
or  (ii)  is  a  5-percent  shareholder  but 
enters  into  a  GRA  for  a  term  of  5  or  10 
years,  depending  upon  the  TFC  stock 
owneid  by  all  U.S.  transferors.  Under 
current  law,  a  5-percent  shareholder 
that  qualifies  for  nonrecognition 
treatment  under  section  367(a)  by  filing 
a  GRA  agrees  that  if  the  TFC  disposes 
of  the  stock  of  the  transferred 
corporation  in  a  taxable  transaction 
during  the  term  of  the  GRA,  the  5- 
percent  shareholder  must  amend  its 
return  for  the  year  of  the  transfer  and 
include  in  income  the  amount  that  it 
realized  but  did  not  recognize  with 
respect  to  the  stock  of  the  transferred 
corporation,  and  pay  the  tax  due,  plus 
interest,  on  this  amount.  (Under  Notice 
87-85.  the  term  of  the  GRA  is  5  years 
if  all  U.S.  transferors,  in  the  aggregate. 
own  less  than  50  percent  of  both  the 
total  voting  pwwer  and  the  total  value  of 
the  TFC  immediately  after  the  transfer, 
or  10  years  if  all  U.S.  transferors,  in  the 
aggregate,  own  50  percent  or  more  of 
either  the  total  voting  power  or  the  total 
value  of  the  TFC  immediately  after  the 
transfer.)  Although  GRAs  are  currently 
used  solely  with  respect  to  outbound 
transfers  of  stock  or  securities,  the  IRS 
and  the  Treasury  Department  may.  at  a 
later  date,  permit  taxpayers  to  secure 
nonrecognition  treatment  under  section 
367(a)  with  respect  to  other  types  of 
assets  by  entering  into  GRAs. 

Notice  87-85,  nowever.  provides  no 
exception  to  section  367(a)(1)  if  a  U.S. 
transferor  transfers  stock  in  a  CFC  in 
which  it  is  a  United  States  shareholder 
(as  defined  in  §  7.367(b}-2(b)  or  section 
953(c))  but  does  not  receive  back  stock 
in  a  CFC  in  which  it  is  a  United  States 
shareholder. 

The  final  regulations,  following  the 
proposed  regulations  on  this  point, 
provide  that  a  transfer  described  in  the 
preceding  paragraph,  such  as  a  s*:tion 
351  exchange  in  which  a  U.S.  transferor 
exchanges  stock  of  a  CFC  in  which  it  is 
a  United  States  shareholder  for  stock  of 
a  non-CFC,  is  not  automatically  taxable. 
Instead,  both  sections  367(a)  and  (b) 
apply  to  the  exchange.  If  the  U.S. 
transferor  is  required  under  section 
367(a)  to  enter  into  a  GRA  to  preserve 


nonrecognition  treatment  and  fails  to  do 
so,  the  transaction  is  fully  taxable  under 
section  367(a)  (and,  as  a  consequence, 
the  section  1248  amount  that  would  be 
included  as  a  dividend  under  section 
367(b)  had  a  GRA  been  filed  is  instead 
treated  as  a  dividend  under  section 
1248).  If  the  U.S.  transferor  is  required 
to  enter  into  a  GRA  and  properly  does 
so.  the  U.S.  transferor  is  required  under 
section  367(b)  to  include  in  income  the 
section  1248  amount  attributable  to  the 
stock  exchanged.  The  amount  of  the 
GRA  equals  the  gain  realized  on  the 
transfer  less  the  inclusion  under  section 
367(b).  See  §  1.367(a>-3(b)(2). 

As  noted  above.  Notice  87-85 
addressed  outbound  transfers  of  both 
domestic  and  foreign  stock.  The  (1996) 
final  inversion  regulations  superseded 
Notice  87-85  with  respect  to  outbound 
transfers  of  domestic  stock.  The  rules  in 
Notice  87-85  with  respect  to  outbound 
transfers  of  foreign  stock  have  been 
incorporated  into  these  final  regulations 
with  respect  to  transfers  that  occur  prior 
to  July  20.  1998.  See  §  1.367(a)-3(g). 
Notice  87-85  will  be  obsolete  when 
these  final  regulations  are  effective. 

Section  367(a):  Post-GRA  Transactions 

Section  1.367(a)-8  provides  general 
rules  regarding  terms  and  conditions 
relating  to  GRAs,  and  the  manner  in 
which  post-GRA  transactions  impact  the 
GRA.  The  general  terms  and  conditions 
for  GRAs  have  not  changed  significantly 
from  the  terms  and  conditions  set  forth 
in  §  1.367(a)-3T(g)  of  the  current 
temporary  regulations,  except  that  the 
final  regulations  contain  an  election  (the 
GRA  election),  described  below,  to 
permit  the  taxpayer  to  include  the  GRA 
amount  in  income  in  the  year  of  the 
triggering  event  (with  interest  on  the  tax 
due  from  the  year  of  the  transfer)  rather 
than  on  an  amended  return  for  the  year 
of  the  initial  transfer.  In  addition,  the 
final  regulations  generally  follow  the 
proposed  regulations  by  providing  a 
more  comprehensive  explanation  of  the 
manner  in  which  the  GRA  is  affected  by 
both  taxable  and  nontaxable 
dispositions  by  the  U.S.  transferor,  the 
TFC.  and  the  transferred  corporation. 

The  current  temporary  regulations 
provide  that  the  GRA  is  triggered  if  (i) 
the  TFC  disposes  of  all  or  a  portion  of 
the  stock  of  the  transferred  corporation, 
or  (ii)  the  transferred  corporation 
disposes  of  a  substantial  portion  of  its 
assets.  The  term  substantial  portion  was 
not  defined  in  the  regulations. 

Both  the  final  and  the  proposed 
regulations  use  the  rule  from  the  c\irrent 
temporary  regulations  that  a  GRA  is 
triggered  to  the  extent  that  the  TFC 
disposes  of  all  or  a  portion  of  the  stock 
of  the  transferred  corporation.  The  final 


regulations  also  adopt  the  rule 
contained  in  the  proposed  regulations 
that  a  GRA  is  triggered  if  the  transferred 
corporation  disposes  of  substantially  all 
of  its  assets  (within  the  meaning  of 
section  368(a)(1)(C)).  In  addition,  the 
final  regulations  provide  that  a  GRA 
will  be  triggered  if  the  U.S.  transferor  is 
either  a  U.S.  citizen  or  long-term 
resident  (as  defined  in  section  877(e)(2)) 
at  the  time  of  the  initial  transfer  and 
such  person  ceases  to  be  a  U.S.  citizen 
or  long-term  resident  during  the  GRA 
term. 

Under  the  current  temporary 
regulations,  if  a  GRA  is  triggered,  the 
U.S.  transferor  must  amend  its  tax 
return  for  the  year  of  the  initial  transfer, 
include  in  income  the  gain  that  was 
realized  but  not  recognized,  and  pay  the 
tax  due  thereon  with  interest.  The 
proposed  regulations  would  have 
maintained  the  amended  return/interest 
charge  requirement,  but  requested 
comments  as  to  (i)  the  amount  of  gain 
to  be  recognized  by  the  U.S.  transferor 
upon  a  triggering  event,  (ii)  the  year  in 
which  the  gain  should  be  included  in 
the  income  of  the  U.S.  transferor,  and 
(iii)  whether  an  interest  charge  is 
appropriate. 

A  number  of  commentators  have 
suggested  that  the  10-year  GRA  term 
imder  Notice  87-85  in  certain  instances 
is  too  restrictive  because  a  disposition  of 
the  stock  of  the  transferred  corporation 
in  year  8,  for  example,  would  likely  not 
be  a  tax  avoidance  transfer  but  the 
interest  charges  would  be  burdensome 
in  such  case.  Other  commentators 
suggested  a  deferred  income  approach 
similar  to  that  applicable  in  the 
consolidated  return  deferred 
intercompany  context. 

In  response  to  these  comments,  these 
final  regulations  contain  two  significant 
modifications  to  the  current  temporary 
regulations.  Firet.  in  conformity  with 
the  final  inversion  regulations,  these 
regulations  provide  that  the  GRA  term 
will  be  5  years  in  all  cases  involving 
outbound  transfers  of  foreign  stock. 
(Moreover,  taxpayers  may  elect  to  apply 
these  final  regulations  to  past 
transactions  so  that  any  10-year  GRA 
that  is  in  existence  (i.e..  has  not  been 
triggered)  on  July  20. 1998  will  be  a  5- 
year  GRA.  Thus,  the  10-year  GRA  will 
be  considered  to  be  a  5-year  GRA  by  the 
IRS,  and.  such  GRA  will  terminate  on 
the  fifth  full  taxable  year  following  the 
close  of  the  taxable  year  of  the  initial 
transfer.)  Second,  because  the  IRS  and 
the  Treasury  Department  are  concerned 
that  the  amended  return  requirement 
can  be  burdensome  to  taxpayers  in  the 
event  that  a  GRA  is  triggered,  the  final 
regulations  contain  an  election  (the  GRA 
election),  which  must  be  filed  with  the 
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U.S.  transferor's  tax  return  that  includes 
the  date  of  the  initial  transfer,  that 
permits  taxpayers  to  report  a  triggering 
event  in  the  year  of  the  triggering  event 
rather  than  on  an  amended  return  for 
the  year  of  the  initial  transfer.  (No  such 
election  is  available  with  respect  to 
GRAs  that  are  in  existence  when  these 
final  regulations  become  effective.) 

Even  if  a  transferor  makes  a  GRA 
election,  such  person  is  still  required  to 
extend  the  statute  of  limitations,  comply 
with  all  of  the  applicable  GRA  reporting 
requirements  (such  as  filing  annual 
certifications)  and,  in  the  case  of  a 
triggering  event,  include  in  income  the 
GRA  amount  plus  interest  in  the  same 
manner  as  under  the  current  temporary 
regulations,  except  that  (i)  the  GRA 
amount  and  interest  would  be  included 
on  the  U.S.  transferor's  tax  return  for  the 
year  that  includes  the  triggering  event, 
and  (ii)  other  computations,  such  as  the 
section  1248  amount  (if  any)  attributable 
to  the  transferred  stock,  will  be 
determined  on  the  triggering  date  rather 
than  the  date  of  the  initial  transfer. 

Consistent  with  the  proposed 
regulations,  the  final  regulations  clarify 
that  post-GRA  nohrecognition 
transactions  (e.g.,  nonrecognition 
transactions  in  which  the  U.S.  transferor 
transfers  the  stock  of  the  TEC.  the  TFC 
transfers  the  stock  of  the  transferred 
corporation,  or  the  transferred 
corporation  transfers  substantially  all  of 
its  assets)  generally  do  not  trigger  the 
GRA,  provided  that  the  U.S.  transferor 
reports  the  transaction  and  amends  the 
GRA  to  reflect  the  post-GRA  transaction. 

The  current  temporary  regulations  do 
not  provide  instances  that  would  cause 
the  GRA  to  be  terminated  (i.e.. 
extinguished).  The  proposed  regulations 
would  have  provided  that  the  GRA 
would  be  terminated  if  either  (i)  the  U.S. 
transferor  disposed  of  all  of  its  TFC 
stock  in  a  taxable  transaction,  or  (ii)  the 
transferred  company  is  a  U.S.  company 
that  sold  substantially  all  of  its  assets  in 
a  taxable  transaction  (but  only  if  the 
transferred  company  was  affiliated  with 
the  U.S.  transferor  under  section 
1504(a)(2)  prior  to  the  initial  transfer). 

The  final  regulations  retain  these  two 
rules.  In  addition,  the  final  regulations 
also  provide  that  a  GRA  will  be 
terminated  if  (i)  the  TFC  distributes  the 
stock  of  the  transferred  corporation  back 
to  the  U.S.  transferor  in  a  section  355 
exchange,  or  (ii)  the  TFC  liquidates  into 
the  U.S.  transferor  under  section  332, 
provided  that,  immediately  after  the 
section  355  distribution  or  section  332 
liquidation,  the  U.S.  transferor's  basis  in 
the  transferred  stock  is  less  than  or 
equal  to  the  basis  that  it  had  in  the 
transferred  stock  immediately  prior  to 
the  Initial  transfer  of  such  stock. 


Finally,  the  current  temporary 
regulations  provide  (and  the  1991 
proposed  regulations  would  have 
provided)  certain  restrictions  on 
taxpayers'  ability  to  use  net  operating 
losses  and  credits  to  offset  the  amount 
of  gain  recognized  upon  the  trigger  of  a 
GRA.  In  response  to  suggestions  from 
commentators,  the  final  regulations 
remove  these  restrictions. 

Section  367(a)  and  "Check-the-Box" 
Rules 

The  IRS  and  the  Treasury  Department 
are  aware  that  taxpayers  may  attempt  to 
use  the  entity  classification  (i.e.,  check- 
the-box)  regulations  to  avoid  entering 
into  GRAs.  For  example,  assume  that  a 
U.S.  transferor  (USP)  owns  all  of  the 
stock  of  two  CFCs.  CFCl  and  CFC2.  USP 
transfers  the  stock  of  CFC2  to  CFCl  in 
an  exchange  otherwise  described  as 
both  a  section  351  exchange  and  a  B 
reorganization.  USP  elects  under 
§  301.7701-3(c)  to  treat  CFC2  as  a 
disregarded  entity,  and  such  election  is 
effective  immediately  prior  to  the 
transfer. 

Provided  that  the  election  is 
respected,  USP  would,  for  Federal 
income  tax  purposes,  transfer  the  assets 
(and  not  the  stock)  of  CFC2  to  CFCl  in 
a  section  351  exchange.  If  the  assets  will 
be  used  by  CFCl  in  the  active  conduct 
of  a  trade  or  business  outside  the  United 
States,  the  transfer  of  the  assets  by  USP 
will  qualify  for  the  exception  contained 
in  section  367(a)(3)  and  §  1.367(a)-2T 
(as  limited  by  certain  provisions, 
including  §§  1.367(a)-4T  through 
1.367(a)-6T).  If  the  assets  are  disposed 
of  (either  directly  by  CFC2  or  because 
the  stock  of  CFC2  is  disposed  of  by 
CFCl)  in  connection  with  the  transfer  to 
CFCl,  the  step  transaction  doctrine  may 
apply  to  deny  nonrecognition  treatment 
to  the  outbound  transfer  to  the  extent  it 
is  treated  as  an  asset  transfer.  In 
addition,  the  active  trade  or  business 
exception  under  §  1.367(a)-2T  is 
inapplicable  if,  as  part  of  the  same 
transaction  in  which  the  TFC  received 
the  assets,  it  disposes  of  such  assets.  See 
§  1.367(a)-2T(c).  Thus,  if  USP  intended 
to  sell  CFC2  or  its  business  at  the  time 
of  the  election  or  the  asset  transfer,  the 
transfer  would  be  treated  as  a  taxable 
exchange  under  section  367(a)(1).  If  the 
step  transaction  doctrine  and  the  active 
trade  or  business  anti-avoidance  rule  do 
not  apply,  however,  the  use  of  the 
"check- the-box"  regulations  in  this 
context  will  not  be  viewed  as 
inconsistent  with  the  purposes  of 
section  367(a),  and,  therefore,  the 
transaction  will  be  respected  as  an  asset 
transfer. 


Section  367(a)  and  Tax-Motivated 
Transactions 

The  IRS  and  the  Treasury  Department 
are  aware  that  certain  taxpayers  have 
entered  into  (or  are  contemplating) 
transactions  that  are  designed  to  avoid 
the  inversion  regulations  under 
§  1.367(a)-3(c).  In  these  transactions 
(where  a  foreign  corporation  acquires 
the  stock  of  a  domestic  corporation),  one 
or  more  U.S.  transferors  attempt  to 
avoid  taxation  under  the  inversion 
regulations  by  retaining  an  equity 
interest  (or  receiving  a  modified  equity 
interest)  in  the  domestic  target 
corporation.  Such  interest,  however,  is 
typically  coupled  with  an  interest  in  the 
foreign  acquirer,  or  a  right  to  convert  the 
interest  in  the  domestic  target  into  stock 
of  the  foreign  acquirer. 

The  IRS  and  the  Treasury  Department 
are  currently  scrutinizing  these 
transactions  on  a  case-by-case  basis 
using  substance  over  form  (or  other) 
principles,  and  are  studying  whether  it 
is  appropriate  to  issue  specific  guidance 
with  respect  to  these  transactions. 
Comments  are  requested  as  to  the 
instances  in  which  a  U.S.  transferor  that 
receives  (or  maintains)  a  stock  interest 
in  the  domestic  target  in  circumstances 
similar  to  those  described  above  should 
not  be  treated  as  having  received  stock 
in  the  foreign  acquirer  for  purposes  of 
section  367(a). 

Section  367(b) 

This  document  finalizes  the  1991 
proposed  section  367(b)  regulations  to 
the  extent  necessary  to  address  those 
transfers  of  foreign  stock  subject  to  both 
sections  367(a)  and  (b)  imder  the  1991 
proposed  regulations. 

In  addition,  this  docimient  contains  a 
number  of  other  miscellaneous 
provisions,  at  the  request  of 
commentators. 

First,  under  current  law,  if  a  United 
States  shareholder  (defined  under 
§  7.367(b>-2(b)  as  a  10  percent 
shareholder  of  a  CFC  within  the  past  5 
years)  exchanges,  under  section  351, 
stock  of  a  foreign  corporation  for  stock 
of  a  domestic  corporation,  the  U.S. 
transferor  is  not  taxable  under  section 
367(b).  However,  if  the  transaction 
constitutes  a  section  354  exchange, 
under  §  7.367(b)-7(c)(l)  the  United 
States  shareholder  must  include  in 
income  the  section  1248  amount 
attributable  to  the  stock  exchanged. 
Consistent  with  the  1991  proposed 
regulations  as  well  as  the  purpose  of 
these  final  regulations  to  harmonize  the 
Federal  income  tax  consequences  of 
substantially  similar  transactions,  the 
final  section  367(b)  regulations  provide 
that  a  section  1248  inclusion  generally 
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is  not  required  in  the  case  of  the  section 
354  exchange  described  above.  (This 
result  is  accomplished  by  excluding 
domestic  stock  from  the  categories  of 
nonqualifying  consideration  described 
in  §  1.367(b)-4(b)(l).  Thus,  these 
transfers  will  generally  be  respected  as 
nonrecognition  exchanges  under 
367(b).) 

Second,  consistent  with  the  principles 
of  section  367(b),  in  cases  where  the 
final  regulations  do  not  require  that  the 
section  1248  amount  be  included  in 
income,  the  regulations  clarify  the 
appropriate  treatment  of  post- 
reorganization  exchanges  under  section 
1248  or  367(b).  See  §  1.367(b)^(b)(5). 

Third,  in  an  effort  to  reduce  the 
reporting  burdens  of  U.S.  persons  that 
make  outbound  transfers  of  foreign 
stock  or  securities,  the  section  367(b) 
regulations  are  amended  to  provide  that, 
to  the  extent  that  a  transaction  is 
described  in  both  sections  367(a)  and 
(b),  and  the  exchanging  shareholder  is 
not  a  United  States  shareholder  of  the 
corporation  whose  stock  is  exchanged, 
reporting  under  section  367(b)  is  not 
required.  See  §  1.367(b)-l(c). 

Finally,  the  proposed  section  367(b) 
regulations  provided  that  final 
regulations  generally  would  be  effective 
for  exchanges  that  occvu-  on  or  after  30 
days  after  the  final  regulations  were 
published  in  the  Federal  Register. 
However,  §  1.367(b)-2(d)  (relating  to  the 
definition  of  the  all  earnings  and  profits 
amount)  was  proposed  to  be  effective  for 
transfers  occurring  on  or  after  August 
26, 1991.  In  response  to  comments 
regarding  this  provision  and  its  effective 
date,  a  separate  notice  of  proposed 
rulemaking  is  issued  with  these  final 
regulations  to  delete  the  August  26, 
1991,  effective  date  with  respect  to  the 
all  earnings  and  profits  amount.  Thus, 
the  definition  of  the  all  earnings  and 
profits  amount  that  will  be  included  in 
forthcoming  section  367(b)  final 
regulations  will  apply  to  exchanges  that 
occur  on  or  after  30  days  after  ^e 
issuance  of  those  final  regulations. 

The  IRS  and  the  Treasury  Department 
will  issue  guidance  at  a  later  date  to 
address  section  367(b)  provisions 
described  in  the  1991  proposed 
regulations  that  are  not  addressed 
herein. 

Section  6038B:  In  General 

Section  6038B,  as  enacted  under  the 
Deficit  Reduction  Act  of  1984  (Public 
Law  98-369),  provided  that  U.S. 
persons  that  made  certain  outbound 
transfers  of  property  to  foreign 
corporations  were  required  to  report 
those  transfers  in  the  manner  prescribed 
by  regulations.  The  penalty  for  failure  to 
comply  with  the  regulations  was  25 


{>ercent  of  the  gain  realized  on  the 
exchange,  unless  the  failure  was  due  to 
reasonable  cause  and  not  to  willful 
neglect.  (The  penalty  was  modified  by 
the  Taxpayer  Relief  Act  of  1997  (TRA 
•97).) 

Section  1.6038B-1T,  promulgated  on 
May  15, 1986,  by  TD  8087  (together 
with  regulations  under  sections  367(a) 
and  (d)),  provided  rules  concerning  the 
information  that  was  required  to  be 
reported  under  section  6038B  with 
respect  to  transfers  of  property  to 
foreign  corporations. 

Section  60388:  Transfers  of  Stock  or 
Securities 

Section  1.6038B-lT(b)(2)(i)  of  the 
current  temporary  regulations  provides, 
inter  alia,  that  no  notice  is  required 
under  section  6038B  with  respect  to  a 
transfer  of  stock  or  securities  described 
in  §  1.367(a)-3T(f)(l)  of  the  current 
temporary  regulations.  Section  1.367(a)- 
3T(0(1)  had  provided  that  an  outbound 
transfer  of  stock  or  securities  of  a 
domestic  or  foreign  corporation  was  not 
taxable  under  section  367(a)(1)  if 
immediately  after  the  transfer  (i)  all  U.S. 
transferors  owned  in  the  aggregate  less 
than  20  percent  of  both  the  total  voting 
power  and  the  total  value  of  the  stock 
of  the  TFC,  or  (ii)  all  U.S.  transferors 
owned  in  the  aggregate  20  percent  or 
more  of  either  the  total  voting  powdr  or 
the  total  value  of  the  stock  of  the  TFC, 
but  less  than  50  percent  of  that  total 
voting  power  and  total  value  and  the 
subject  U.S.  transferor  was  not  a  5- 
percent  shareholder. 

Notice  87-85  superseded  the  1986 
temporary  regulations  under  section 
367(a)  (including  §  1.367(a)-3T(f)(l)) 
with  respect  to  the  exceptions  available 
for  outbound  stock  transfers.  Notice  87- 
85  provided  that  final  regulations  would 
incorporate  the  rules  contained  in  the 
Notice,  for  transfers  occurring  after 
December  16, 1987.  The  exceptions  in 
the  1986  temporary  regulations, 
including  §  1.367(a)-3T(f)(l)  of  the 
current  temporary  regulations,  were 
removed  as  dead  wood  (for  transfers 
occurring  after  December  16, 1987)  by 
the  1995  temporary  inversion 
regulations  (TD  8638). 

Prior  to  the  issuance  of  these  final 
regulations,  however,  section  6038B  had 
not  been  amended  with  respect  to 
outbound  transfers  of  stock  or  securities. 
Thus,  there  was  uncertainty  whether  a 
U.S.  transferor  that  qualified  under  the 
inversion  regulations  or  Notice  87-85 
for  nonrecognition  treatment  without 
filing  a  GRA  (i.e.,  such  U.S.  transferor 
was  not  a  5-percent  shareholder)  was 
required  to  comply  with  section  6038B. 

To  reduce  the  reporting  burdens  on 
U.S.  taxpayers  that  make  outbound 


transfers  of  stock  subject  to  section 
6038B,  the  final  section  6038B 
regulations  provide  that,  with  respect  to 
transfers  occurring  after  December  16, 
1987,  and  before  these  final  regulations 
are  generally  effective,  a  U.S.  transferor 
that  makes  an  outbound  transfer  subject 
to  section  367(a)  will  not  be  subject  to 
section  6038B  with  respect  to  such 
transfer  if  (i)  such  person  was  not  a  5- 
percent  shareholder  and  the  transfer 
qualified  for  nonrecognition  treatment 
under  section  367(a),  or  (ii)  such  person 
was  not  a  5-percent  shareholder  in  the 
case  of  a  taxable  transaction  but  such 
person  included  the  gain  on  its  Federal 
income  tax  return  for  the  taxable  year 
that  included  the  date  of  the  transfer. 

With  respect  to  transfers  occurring 
after  these  final  regulations  are  effective, 
these  regulations  contain  the  two 
exceptions  described  above.  In  addition, 
a  5-percent  shareholder  that  is  required 
to  file  a  GRA  is  not  subject  to  section 
6038B  provided  that  a  GRA  is  properly 
filed.  Moreover,  U.S.  transferors  that  are 
taxable  on  their  outbound  transfera  of 
stock  or  securities  (such  as  under  the 
inversion  regulations  or  because  a  5- 
percent  shareholder  that  was  eligible  to 
qualify  for  nonrecognition  treatment 
chose  not  to  file  a  GRA)  are  not  subject 
to  section  6038B  if  they  properly  report 
the  gain  recognized  on  the  transfer  on 
their  tax  returns  that  include  the  date  of 
the  transfer. 

Thus,  a  U.S.  transferor  that  does  not 
properly  report  the  gain  recognized  on 
its  outbound  stock  transfer  has  not  met 
its  section  6038B  filing  obligation  with 
respect  to  such  transfer,  and  will  be 
subject  to  the  penalty  under  section 
6038B,  unless  the  transferor's  failure  to 
report  the  gain  fttjm  the  outbound 
transfer  was  due  to  reasonable  cause 
and  not  willful  neglect.  Such  {>erson 
will  also  be  subject  to  the  extended 
statute  of  limitations  under  section 
6501(c)(8). 

Section  6038B:  Transfers  of  Cash  and 
Unappreciated  Property 

As  noted  above,  prior  to  the 
enactment  of  TRA  "97,  the  penalty  for 
failure  to  comply  with  section  6038B 
was  25  percent  of  the  gain  realized  on 
the  outbound  transfer.  Thus,  in  the  case 
of  an  outbound  transfer  of  cash  or 
unappreciated  property  required  to  be 
reported  under  section  6038B,  no 
penalty  was  imposed  upon  the  failure  to 
report  the  transfer. 

i\ireuant  to  the  TRA  '97,  the  penalty 
for  failiu«  to  report  under  section  6038B 
is  revised  from  25  percent  of  the  gain 
realized  in  the  property  transferred  to  10 
percent  of  the  feir  market  value  of  the 
property  transferred,  but  limited  to 
$100,000  unless  the  failure  to  report  the 
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exchange  was  due  to  intentional 
disregard.  (The  final  regulations  reflect 
the  modification  to  the  penalty 
provision  under  section  6038B.) 

In  response  to  the  TRA  '97  change  to 
the  penalty  structure  under  section 
6038B,  these  final  regulations  clarify 
that  transfers  of  unappreciated  property  ■ 
are  required  to  be  reported,  or  the  10 
percent  penalty  will  apply.  These  final 
regulations,  however,  do  not  require 
outbound  transfers  of  cash  to  be 
reported.  Rules  regarding  outbound 
transfers  of  cash  will  be  provided  in 
future  regulations. 

Section  6038B:  Other  Transfers 

Pursuant  to  TRA  '97.  certain 
outbound  transfers  to  foreign 
partnerships  are  required  to  be  reported 
under  section  6038B.  Rules  regarding 
outbound  transfers  to  foreign 
corporations  of  assets  not  covered  in 
these  final  regulations  (such  as 
intangibles),  and  outbound  transfers  to 
foreign  partnerships,  will  be  addressed 
in  separate  guidance. 

Section  367(d)  and  Other  TRA  '97 
Matters 

A  clarification  provides  that  certain 
rules  under  section  367(a)  will  also 
apply  under  section  367(d)  for  purposes 
of  determining  the  identity  of  the 
transferor  that  makes  an  outbound 
transfer  of  an  intangible  subject  to 
section  367(d).  Section  367(a)(4)  and 
§  1.367(a)-lT(c)(5)  provide  that,  for 
purposes  of  section  367(a),  a  partnership 
is  treated  as  an  aggregate  in  cases  where 
a  U.S.  person  transfers  a  partnership 
interest  or  a  partnership  makes  an 
outbound  transfer  of  stock  (or  other 
assets). 

The  IRS  and  the  Treasury  Department 
believe  that  the  identity  of  the  transferor 
has  been  and  must  be  consistent  under 
both  sections  367(a)  and  (d). 
Consequently,  a  U.S.  person  may  not 
attempt  the  use  of  a  foreign  partnership 
as  an  intermediary  (in  light  of  the  repeal 
of  section  1491)  for  an  outbound 
transfer  of  an  intangible  by  a  U.S. 
person  to  a  foreign  corporation  to  avoid 
section  367(d).  In  the  case  of  a  transfer 
of  an  intangible  by  a  partnership  to  a 
foreign  corporation  that  qualifies  as  a 
section  351  exchange,  each  partner  that 
is  a  U.S.  person  is  treated  as  transferring 
its  share  of  the  intangible  in  a  transfer 
that  is  subject  to  section  367(d). 

Guidance  under  TRA  '97  relating  to 
the  repeal  of  section  1491' may  address 
situations  in  which  inappropriate 
results  can  be  achieved  through 
transactions  facilitated  by  such  repeal. 
For  example,  guidance  may  address  the 
appropriate  tax  consequences  when  a 
U.S.  person  who  is  a  United  States 


shareholder  of  a  CFC  transfers  stock  in 
the  CFC  to  a  foreign  partnership,  and 
immediately  after  the  transfer  the 
foreign  corporation  loses  its  status  as  a 
CFC.  Guidance  is  generally  not, 
however,  expected  to  require  gain 
recognition  under  section  721(c)  in 
cases  where  gain  is  not  inappropriately 
shifted  to  foreign  persons. 

Effective  Dates 

The  final  regulations  contained  herein 
are  generally  effective  for  transfers 
occurring  on  or  after  July  20,  1998. 
However,  taxpayers  generally  may  elect 
to  apply  the  final  regulations  under 
§  1.367(a}-3(b)  and  (d)  to  transfers  of 
foreign  stock  or  securities  occurring 
after  December  17,  1987.  A  taxpayer  that 
makes  the  election  must  apply  section 
367(b)  and  the  regulations  thereunder  to 
such  transfers.  In  the  case  of  a  transfer 
described  in  section  351,  an  electing 
transferor  must  apply  section  367(b)  and 
the  regulations  thereunder  as  if  the 
exchange  was  described  in  §  7.367(b)-7. 
Thus,  for  example,  in  a  case  of  a  section 
351  exchange  in  which  a  U.S.  person 
exchanges  stock  of  a  CFC  in  which  it  is 
a  United  States  shareholder  but  does 
receive  back  stock  of  a  CFC  in  which  it 
is  a  United  States  shareholder,  the 
electing  transferor  must  include  in 
income  the  section  1248  amount  with 
respect  to  the  transferred  stock. 

Special  Analyses 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  EO  12866. 
Therefore,  a  regulatory  assessment  is  not 
required.  It  is  hereby  certified  that  the 
collection  of  information  contained  in 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  these  final  regulations  generally 
reduce  the  reporting  requirements  in 
comparison  with  the  requirements 
contained  under  current  law  and  the 
proposed  sections  367(a)  and  (b) 
regulations.  For  example,  the  maximum 
term  of  the  GRA  under  section  367(a)  is 
reduced  from  10  to  5  years,  thus 
eliminating  the  need  for  annual 
certifications  in  years  5  through  9. 
Moreover,  the  requirements  under 
section  6038B  have  been  substantially 
revised  for  outbound  transfers  of  stock 
described  in  section  367(a)  so  that  the 
amount  of  filing  required  under  that 
section  will  be  significantly  reduced.  In 
addition,  as  a  general  matter,  these 
regulations  will  primarily  affect  large 
shareholders  and  U.S.  multinational 
corporations  with  foreign  operations. 
Thus,  a  Regulatory  Flexibility  Analysis 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Philip  L.  Tretiak  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Parts  1  and  7 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  7  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  revising  the 
entry  for  section  1.367(b)-7  and  adding 
new  entries  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   '   * 

Section  1.367(a)-3  also  issued  under  26 
U.S.C.  367(a)  and  (b). 

Section  1.367(a)-8  also  issued  under  26 
U.S.C.  367(a)  and  (b). 

Section  1.367(b)-l  also  issued  under  26 
U.S.C.  367(a)  and  (b).  *  *  * 

Section  1.367(b>-4  also  issued  under  26 
U.S.C.  367(a)  and  (b). 

Section  1.367(b)-7  also  issued  under  26 
U.S.C.  367(a)  and  (b).  *   *   * 

Par.  2.  Section  1.367(a)-lT  is 
amended  as  follows: 

1.  Paragraph  (a),  fourth  sentence  is 
amended  by  removing  the  reference 

"§  1.367(a)-3T"  and  adding  "§  1.367(a)- 
3"  in  its  place. 

2.  Paragraph  (a),  last  sentence  is 
amended  by  removing  the  reference 
"§  1.6038B-1T"  and  adding 

"§§  1.6038B-1  and  1.6038B-1T"  in  its 
place. 

3.  Paragraph  (b)(2){r)  is  removed  and 
reserved. 

4.  Paragraph  (b),  the  concluding  text 
immediately  following  paragraph 
(b)(2)(iii)  is  removed. 

5.  Paragraph  (c)(1),  the  last  sentence  is 
removed. 

6.  Paragraph  (c)(2)  is  revised  to  read 
as  set  forth  below. 

7.  Paragraph  (c)(3)(ii)(C),  the  second 
sentence  of  the  concluding  text 
immediately  following  paragraph 
(c)(3)(ii)(C)(2)  is  amended  by  removing 
the  language  "§  1.367(a)-3T"  and 
adding  "§  1.367(a}-3"  in  its  place. 
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§  1 .  367(a>-1  T    T  rans4«rs  to  foreign 
corporations  subject  to  section  367(a):  In 
general  (temporary). 

*         •         •         •         • 

(c)*   *   • 

(2)  Indirect  transfers  in  certain 
reorganizations.  [Reserved]  For  further 
guidance,  see  §  1.367(a)-3(d). 

Par.  3.  Section  1.367(a}-3  is  amended 
as  follows: 

1.  Paragraphs  (a)  and  (b)  are  revised. 

2.  Paragraph  (c)(l){iii)(B)  is  amended 
by  removing  the  reference  "§  1.367(a)- 
3T(gJ"  and  adding  "§  1.367(a)-8"  in  its 
place. 

3.  Revising  paragraph  (d). 

4.  Removing  paragraphs  (e)  through 
(h)  and  adding  paragraphs  (e),  (0  and 

The  revisions  and  additions  read  as 
follows: 

§1.367(a)-3    Treatment  of  transfers  of 
stock  or  securltlea  to  foreign  corporatlorta. 

(a)  In  general.  This  section  provides 
rules  concerning  the  transfer  of  stock  or 
securities  by  a  U.S.  person  to  a  foreign 
corporation  in  an  exchange  described  in 
section  367\a).  In  general,  a  transfer  of 
stock  or  seciirities  by  a  U.S.  person  to 
a  foreign  corporation  that  is  described  in 
section  351,  354  (including  a 
reorganization  described  in  section 
368(a)(1)(B)  and  including  an  indirect 
stock  transfer  described  in  paragraph  (d) 
of  this  section).  356  or  section  361(a)  or 
(b)  is  subject  to  section  367(a)(1)  and. 
therefore,  is  treated  as  a  taxable 
exchange,  unless  one  of  the  exceptions 
set  forth  in  paragraph  (b)  of  this  section 
(regarding  transfers  of  foreign  stock  or 
securities)  or  paragraph  (c)  of  this 
section  (regarding  transfers  of  domestic 
stock  or  securities)  applies.  However,  if 
in  an  exchange  described  in  section  354. 
a  U.S.  person  exchanges  stock  of  one 
foreign  corporation  for  stock  of  another 
foreign  corporation  in  a  reorganization 
described  in  section  368(a)(1)(E),  or  a 
U.S.  person  exchanges  stock  of  a 
domestic  corporation  for  stock  of  a 
foreign  corporation  pursuant  to  an  asset 
reorganization  described  in  section 
368(a)(1)(C).  (D)  or  (F)  that  is  not  treated 
as  an  indirect  stock  transfer  under 
paragraph  (d)  of  this  section,  such 
section  354  exchange  is  not  a  transfer  to 
a  foreign  corporation  subject  to  section 
367(a).  See.  e.g.,  paragraph  (d)(3) 
Example  12.  For  rules  regarding  other 
indirect  or  constructive  transfers  of 
stock  or  securities  subject  to  section 
367(a),  see  §  1.367(a)-lT(c).  For 
additional  rules  relating  to  an  exchange 
involving  a  foreign  corporation  in 
connection  with  which  there  is  a 
transfar  of  stock,  see  section  367(b)  and 
the  raguiatioBS  uiwier  that  section.  For 


additional  rules  regarding  a  transfer  of 
stock  or  securities  in  an  exchange 
described  in  section  361(a)  or  (b).  see 
section  367(a)(5)  and  any  regulations 
under  that  section.  For  rules  regarding 
reporting  requirements  with  respect  to 
transfers  described  under  section  367(a), 
see  section  6038B  and  the  regulations 
thereunder. 

(b)  Tmnsfers  by  U.S.  persons  of  stock 
or  securities  of  foreign  corporations  to 
foreign  corporations— {\]  General  rule. 
Except  as  provided  in  section  367(a)(5), 
a  transfer  of  stock  or  securities  of  a 
foreign  corporation  by  a  U.S.  person  to 
a  foreign  corporation  that  would 
otherwise  be  subject  to  section  367(a)(1) 
under  paragraph  (a)  of  this  section  shall 
not  be  subject  to  section  367(a)(1)  if 
either — 

(i)  Less  than  5-percent  shareholder. 
The  U.S.  person  owns  less  than  five 
percent  (applying  the  attribution  rules 
of  section  318,  as  modified  by  section 
958(b))  of  both  the  total  voting  power 
and  the  total  value  of  the  stock  of  the 
transferee  foreign  corporation 
immediately  after  the  transfer;  or 

(ii)  5-percent  shareholder.  The  U.S. 
person  enters  into  a  five-year  gain 
recognition  agreement  with  respect  to 
the  transferred  stock  or  securities  as 
provided  in  §  1.367(a)-8. 

(2)  Certain  transfers  subject  to 
sections  367(a)  and  (b) — (i)  In  general.  A 
transfer  of  foreign  stock  or  securities 
described  in  section  367(a)  or  any 
regulations  thereunder  as  well  as  in 
section  367(b)  or  any  regulations 
thereunder  shall  be  concurrently  subject 
to  sections  367(a)  and  (b)  and  the 
regulations  thereunder,  except  to  the 
extent  that  the  transferee  foreign 
corporation  is  not  treated  as  a 
corporation  under  section  367(a)(1).  The 
example  in  paragraph  (b)(2)(ii)  of  this 
section  illustrates  the  rules  of  this 
paragraph  (b)(2).  For  an  illustration  of 
the  interaction  of  the  indirect  stock 
transfer  rules  under  section  367(a) 
(described  under  paragraph  (d)  of  this 
section)  and  the  rules  of  section  367(b), 
see  paragraph  (d)(3)  Example  11  of  this 
section. 

(ii)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (b)(2): 

Example,  (i)  Facts.  DC,  a  domestic 
corporation,  owns  all  of  the  stock  of  FCl,  a 
controlled  foreign  corporation  within  the 
meaning  of  section  957(a).  DC's  basis  in  the 
stock  of  FCl  is  $50.  and  the  value  of  such 
stock  is  SIOO.  The  section  1 246  amount  with 
respect  to  such  stock  is  S30.  FC2,  also  a 
foreign  coqpcration,  is  owned  entirely  by 
foreign  individuals  who  are  not  related  to  DC 
or  FCl.  Id  a  reorgeBization  described  in 
sectioo  3M(aXl)(B).  PC2  acquires  all  of  the 
stock  ef  FCl  fcooi  DC  ia  axchaafle  tsr  2fi 


percent  of  the  voting  stock  of  FC2.  PC2  is  not 
a  controlled  foreign  corporation  after  the 
reorganization. 

(ii)  Result  without  gain  recognition 
agreement.  Under  the  provisions  of  this 
paragraph  (b),  if  DC  bils  to  enter  into  a  gain 
recognition  agreement.  DC  is  required  to 
recognize  in  the  year  of  the  transfer  the  $50 
of  gain  that  it  realized  upon  the  transfer,  530 
of  which  will  be  treated  as  a  dividend  under 
section  1248. 

(Hi)  Result  with  gain  recognition 
agreement.  If  DC  enters  into  a  gain 
recognition  agreement  under  §  1.367(a)-6 
with  respect  to  the  transfer  of  FCl  stock,  the 
exchange  will  also  be  subject  to  the 
provisions  of  section  367(b)  and  the 
regulations  thereunder  to  the  extent  that  it  is 
not  subject  to  tax  under  section  367(a)(1).  In 
such  case,  DC  will  be  required  to  recognize 
the  section  1248  amount  of  S30  on  the 
exchange  of  FCl  for  FC2  stock.  See 
§  1.367Q>)-4(b).  The  deemed  dividend  of  S30 
recognized  by  DC  will  increase  its  basis  in 
the  FCl  stock  exchanged  in  the  transaction 
and,  therefore,  the  basis  of  the  FC2  stock 
received  in  the  transaction.  The  remaining 
gain  of  S20  realized  by  DC  (otherwise 
recognizable  under  section  367(a))  in  the 
exchange  of  FCl  stock  will  not  be  recognized 
if  DC  enters  into  a  gain  recognition  agreement 
with  respect  to  the  transfer.  (The  result 
would  be  unchanged  if,  for  example,  the 
exchange  of  FCl  stock  for  FC2  stock  qualified 
as  a  section  351  exchange,  or  as  an  exchange 
described  in  both  sections  351  and 
368(a)(1)(B).) 
***** 

(d)  Indirect  stock  transfers  in  certain 
nonrecognition  trans/ers— (1)  In  general. 
For  purposes  of  this  section,  a  U.S. 
person  who  exchanges,  under  section 
354  (or  section  356)  stock  or  securities 
in  a  domestic  or  foreign  corporation  for 
stock  or  sec\irities  in  a  foreign 
corporation  in  connection  with  one  of 
the  following  transactions  described  in 
paragraphs  (d)(l)(i)  through  (v)  of  this 
section  (or  who  is  deemed  to  make  such 
an  exchange  under  paragraph  (d)(l)(vi) 
of  this  section)  shall  be  treated  as  having 
made  an  indirect  transfer  of  such  stock 
or  securities  to  a  foreign  corporation 
that  is  subject  to  the  rules  of  this 
section,  including,  for  example,  the 
requirement,  where  applicable,  that  the 
U.S.  transferor  enter  into  a  gain 
recognition  agreement  to  preserve 
nonrecognition  treatment  under  section 
367(a).  If  the  U.S.  person  exchanges 
stock  or  seciirities  of  a  foreign 
corporation,  see  also  section  367(b)  and 
the  regulations  thereunder.  For  an 
example  of  the  concurrent  application 
of  the  indirect  stock  transfer  rules  under 
section  367(a)  and  the  rules  of  section 
367(b),  see,  e.g.,  paragraph  (dM3) 
Example  1 1  of  this  section. 

(i)  Mergers  described  in  sections 
36a(a)(lHAl  and  (a)(2)(D}.  A  U.S.  person 
exchanges  stock  or  securities  of  a 
corporation  ithe  acquired  corpacatioD) 
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for  stock  or  securities  of  a  foreign 
corporation  that  controls  the  acquiring 
corporation  in  a  reorganization 
described  in  sections  368(a)(1)(A)  and 
(a)(2)(D).  See.  e.g..  paragraph  (d)(3) 
Example  1  of  this  section. 

(ii)  Mergers  described  in  sections 
368(a)(1)(A)  and  (a)(2)(E).  A  U.S.  person 
exchanges  stock  or  securities  of  a 
corporation  (the  acquiring  corporation) 
for  stock  or  securities  in  a  foreign 
corporation  that  controls  the  acquired 
corporation  in  a  reorganization 
described  in  sections  368(a)Cl)(A)  and 
(a)(2)(E). 

(iii)  Triangular  reorganizations 
described  in  section  368(a)(1)(B).  A  U.S. 
person  exchanges  stock  of  the  acquired 
corporation  for  voting  stock  of  a  foreign 
corporation  that  is  in  control  (as  defined 
in  section  368(c))  of  the  acquiring 
corporation  in  connection  with  a 
reorganization  descrilwd  in  section 
368(a)(1)(B).  See.  e.g..  paragraph  (d)(3) 
Example  4  of  this  section. 

(iv)  Triangular  reorganizations 
described  in  section  368(a)(1)(C).  A  U.S. 
person  exchanges  stock  or  securities  of 
a  corporation  (the  acquired  corporation) 
for  voting  stock  or  securities  of  a  foreign 
corporation  that  controls  the  acquiring 
corporation  in  a  reorganization 
described  in  section  368(a)(1)(C).  See. 
e.g.,  paragraph  (d)(3)  Example  5  of  this 
section  (for  an  example  of  a  triangular 
section  368(a)(1)(C)  reorganization 
involving  domestic  acquired  and 
acquiring  corporations),  and  paragraph 
(d)(3)  Example  7  of  this  section  (for  an 
example  involving  a  domestic  acquired 
corporation  and  a  foreign  acquiring 
corporation).  If  the  acquired  corporation 
is  a  foreign  corporation,  see  paragraph 
(d)(3)  Example  11  oi  this  section,  and 
section  367fb)  and  the  regulations 
thereunder. 

(v)  Reorganizations  described  in 
sections  368(a)(1)(C)  and  (a)(2)(C).  A 
U.S.  person  exchanges  stock  or 
securities  of  a  corporation  (the  acquired 
corporation)  for  voting  stock  or 
securities  of  a  foreign  acquiring 
corporation  in  a  reorganization 
described  in  sections  368(a)(1)(C)  and 
(a)(2)(C)  (other  than  a  triangular  section 
368(a)(1)(C)  reorganization  described  in 
paragraph  (d)(l)(iv)  of  this  section).  In 
the  case  of  a  reorganization  in  which 
some  but  not  all  of  the  assets  of  the 
acquired  corporation  are  transferred 
pursuant  to  section  368(a)(2)(C).  the 
transaction  shall  be  considered  to  be  an 
indirect  transfer  of  stock  or  securities 
subject  to  this  paragraph  (d)  only  to  the 
extent  of  the  assets  so  transferred. 
(Other  assets  shall  be  treated  as  having 
been  transferred  in  an  asset  transfer 
rather  than  an  indirect  stock  transfer, 
and  such  asset  transfer  would  be  subject 


to  the  other  provisions  of  section  367, 
including  sections  367(a)(1),  (3),  (5)  and 
(d)  if  the  acquired  corporation  is  a 
domestic  corporation).  See,  e.g., 
paragraph  (d)(3)  Example  5B  of  this 
section. 

(vi)  Successive  transfers  of  property  to 
which  section  351  applies.  A  U.S. 
person  transfers  property  (other  than 
stock  or  securities)  to  a  foreign 
corporation  in  an  exchange  described  in 
section  351,  and  all  or  a  portion  of  such 
assets  transferred  to  the  foreign 
corporation  by  such  person  are,  in 
connection  with  the  same  transaction, 
transferred  to  a  second  corporation  that 
is  controlled  by  the  foreign  corporation 
in  one  or  more  exchanges  described  in 
section  351.  For  purposes  of  this 
paragraph  (d)(1)  and  §  1.367(a)-8.  the 
initial  transfer  by  the  U.S.  person  shall 
be  deemed  to  be  a  transfer  of  stock 
described  in  section  354.  (Any  assets 
transferred  to  the  foreign  corporation 
that  are  not  transferred  by  the  foreign 
corporation  to  a  second  corporation 
shall  be  treated  as  a  transfer  of  assets 
subject  to  the  general  rules  of  section 
367.  including  sections  367(a)(1).  (3),  (5) 
and  (d).  and  not  as  an  indirect  stock 
transfer  under  the  rules  of  this 
paragraph  (d).)  See,  e.g.,  paragraph 
(d)(3)  Example  10  and  Example  lOA  of 
this  section. 

(2)  Special  rules  for  indirect  tmnsfers. 
If  a  U.S.  person  is  considered  to  make 
an  indirect  transfer  of  stock  or  securities 
described  in  paragraph  (d)(1)  of  this 
section,  the  rules  of  this  section  and 
§  1.367(a)-8  shall  apply  to  the  transfer. 
For  purposes  of  applying  the  rules  of 
this  section  and  §  1.367(a)-8: 

(i)  Transferee  foreign  corporation.  The 
transferee  foreign  corporation  shall  be 
the  foreign  corporation  that  issues  stock 
or  securities  to  the  U.S.  person  in  the 
exchange. 

(ii)  Transferred  corporation.  The 
transferred  corporation  shall  be  the 
acquiring  corporation,  except  that  in  the 
case  of  a  triangular  section  368(a)(1)(B) 
reorganization  described  in  paragraph 
(d)(l)(iii)  of  this  section,  the  transferred 
corporation  shall  be  the  acquired 
corporation;  in  the  case  of  a  triangular 
section  368(a)(1)(C)  reorganization 
described  in  paragraph  (d)(l)(iv)  of  this 
section  followed  by  a  section 
368(a)(2)(C)  transfer  or  a  section 
368(a)(1)(C)  reorganization  followed  by 
a  section  368(a)(2)(C)  transfer  described 
in  paragraph  (d)(l)(v)  of  this  section,  the 
transferred  corporation  shall  be  the 
transferee  corporation;  and  in  the  case 
of  successive  section  351  transfers 
described  in  paragraph  (d)(l)(vi)  of  this 
section,  the  transferred  corporation  shall 
be  the  transferee  corporation  in  the  final 
section  351  transfer.  The  transferred 


property  shall  be  the  stock  or  securities 
of  the  transferred  corporation,  as 
appropriate  in  the  circumstances. 

(iii)  Amount  of  gain.  The  amount  of 
gain  that  a  U.S.  person  is  required  to 
include  in  income  in  the  event  of  a 
disposition  (or  a  deemed  disposition)  of 
some  or  all  of  the  stock  or  securities  of 
the  transferred  corporation  shall  be  the 
proportionate  share  (as  determined 
under  §  1.367(a)-8(e))  of  the  U.S. 
person's  gain  realized  but  not 
recognized  in  the  initial  exchange  (or 
deemed  exchange)  of  stock  or  securities 
under  section  354. 

(iv)  Gain  recognition  agreements 
involving  multiple  parties.  The  U.S. 
transferor's  agreement  to  recognize  gain, 
as  provided  in  §  1.367(a)-8,  shall 
include  appropriate  provisions, 
consistent  with  the  principles  of  these 
rules,  requiring  the  transferor  to 
recognize  gain  in  the  event  of  a  direct 
or  indirect  disposition  of  the  stock  or 
assets  of  the  transferred  corporation.  For 
example,  in  the  case  of  a  triangular 
section  368(a)(1)(B)  reorganization 
described  in  paragraph  (d)(l)(iii)  of  this 
section,  a  disposition  of  the  transferred 
stock  shall  include  an  indirect 
disposition  of  such  stock  by  the 
transferee  foreign  corporation,  such  as  a 
disposition  of  such  stock  by  the 
acquiring  corporation  or  a  disposition  of 
the  stock  of  the  acquiring  corporation  by 
the  transferee  foreign  corporation.  See, 
e.g.,  paragraph  (d)(3)  Example  4  of  this 
section. 

(v)  Determination  of  whether  the 
transferred  corporation  disposed  of 
substantially  all  of  its  assets.  For 
purposes  of  applying  §  1.367(a)- 
8(e)(3)(i)  to  determine  whether  the 
transferred  corporation  has  disposed  of 
substantially  all  of  its  assets,  the 
following  assets  shall  be  taken  into 
account  (but  only  if  such  assets  are  not 
fully  taxable  under  section  367  in  the 
taxable  year  that  includes  the  indirect 
transfer) — 

(A)  In  the  case  of  a  sections 
368(a)(1)(A)  and  (a)(2)(D) 
reorganization,  and  a  triangular  section 
368(a)(1)(C)  reorganization  described  in 
paragraph  (d)(l)(i)  or  (iv)  of  this  section, 
respectively,  the  assets  of  the  acquired 
corporation; 

(B)  In  the  case  of  a  sections 
368(a)(1)(A)  and  (a)(2)(E)  reorganization 
described  in  paragraph  (d)(l)(ii)  of  this 
section,  the  assets  of  the  acquiring 
corporation  immediately  prior  to  the 
transaction; 

(C)  In  the  case  of  a  sections 
368(a)(1)(C)  and  {a)(2)(C)  reorganization 
described  in  paragraph  (d)(l)(v)  of  this 
section,  the  assets  of  the  acquired 
corporation  that  are  subject  to  a  transfer 
described  in  section  368(a)(2)(C);  and 
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(D)  In  the  case  of  successive  section 
351  exchanges  described  in  paragraph 
(d)(l)(vi)  of  this  section,  the  assets  that 
are  both  transferred  initially  to  the 
foreign  corporation,  and  transferred  by 
the  foreign  corporation  to  a  second 
corporation. 

(vi)  Coordination  between  asset 
transfer  rules  and  indirect  stock  transfer 
rules.  If,  pursuant  to  any  of  the 
transactions  described  in  paragraph 
(d)(1)  of  this  section,  a  domestic 
corporation  transfers  (or  is  deemed  to 
transfer)  assets  to  a  foreign  corporation 
(other  than  in  an  exchange  described  in 
section  354),  the  rules  of  section  367, 
including  sections  367(a)(1).  (a)(3)  and 
(a)(5),  as  well  as  section  367(d),  and  the 
regulations  thereunder  shall  apply  prior 
to  the  application  of  the  rules  of  this 
section.  However,  if  a  transaction  is 
described  in  this  paragraph  (d),  section 
367(a)  shall  not  apply  in  the  case  of  a 
domestic  acquired  corporation  that 
transfers  its  assets  to  a  foreign  acquiring 
corporation,  to  the  extent  that  such 
assets  are  re-transferred  to  a  domestic 
corporation  in  a  transfer  described  in 
section  368(a)(2)(C)  or  paragraph 
(d)(l)(vi)  of  this  section,  but  only  if  the 
domestic  transferee's  basis  in  the  assets 
is  no  greater  than  the  basis  that  the 
domestic  acquired  company  had  in  such 
assets.  See,  e.g.,  paragraph  (d)(3) 
Example  8  and  Example  lOA  of  this 
section. 

(3)  Examples.  The  rules  of  this 
paragraph  (d)  and  §  1.367(a)-8  are 
illustrated  by  the  following  examples: 

Example  1.  Section  368(aj(l)(A)/(a)(2)(b) 
reorganization — (i)  Facts.  F.  a  foreign 
corporation,  owns  all  the  stock  of  Newco,  § 
domestic  corporation.  A.  a  domestic 
corporation,  owns  all  of  the  stock  of  W,  also 
a  domestic  corporation.  A  and  W  file  a 
consolidated  Federal  income  tax  return.  A 
does  not  own  any  stock  in  F  (applying  the 
attribution  rules  of  section  318,  as  modified 
by  section  958(b)].  In  a  reorganization 
described  in  sections  368(a)(1)(A)  and 
(a)(2)(D),  Newco  acquires  all  of  the  assets  of 
W.  any  A  receives  40%  of  the  stock  of  F  in 
an  exchange  described  in  section  354. 

(ii)  Result.  Pursuant  to  paragraph  (d)(l)(i) 
of  this  section,  the  reorganization  is  subject 
to  the  indirect  stock  transfer  rules.  F  is 
treated  as  the  transferee  foreign  corporation, 
and  Newco  is  treated  as  the  transferred 
corporation.  Provided  that  the  requirements 
of  paragraph  (c)(1)  of  this  section  are 
satisfied,  including  the  requirement  that  A 
enter  into  a  five-year  gain  recognition 
agreement  as  described  in  §  1.367(a)-8,  A's 
exchange  of  W  stock  for  F  stock  under 
section  354  will  not  be  subject  to  section 
367(a)(1).  If  F  disposes  (within  the  meaning 
of  §  1.367(a}-8(e))  of  all  (or  a  portion)  of 
Newco's  stock  within  the  five-year  term  of 
the  agreement  (and  A  has  not  made  a  valid 
election  under  §  1.367(a}-8(b)(l)(vii)),  A  is 
required  to  file  an  amended  return  for  the 


year  of  the  transfer  and  include  in  income, 
with  interest,  the  gain  realized  but  not 
recognized  on  the  initial  section  354 
exchange.  If  A  has  made  a  valid  election 
under  8 1.367(a)-8(b)(l)(vii)  to  include  the 
amount  subject  to  the  gain  recognition 
agreement  in  the  year  of  the  triggering  event, 
A  would  instead  include  the  gain  on  its  tax 
return  for  the  taxable  year  that  includes  the 
triggering  event,  together  with  interest. 

Example  M.  Transferor  is  a  subsidiary  in 
consolidated  group — (i)  Facts.  The  facts  are 
the  same  as  in  Example  I.  except  that  A  is 
owned  by  P,  a  domestic  corporation,  and  for 
the  taxable  year  in  which  the  transaction 
occurred,  P.  A  and  W  filed  a  consolidated 
Federal  income  tax  return. 

(ii)  Result.  Even  though  A  is  the  U.S. 
transferor,  P  is  required  under  §  1.367(a)- 
8(a)(3]  to  enter  into  the  gain  recognition 
agreement  and  comply  with  the  requirements 
under  §  1.367(a)-8.  In  the  event  that  A  leaves 
the  P  group,  A  would  make  the  annual 
certifications  required  under  §  1.367(a)- 
8(b)(5)(ii).  P  would  remain  liable  with  A 
under  the  gain  recognition  agreement. 

Example  2.  Taxable  inversion  pursuant  to 
indirect  stock  transfer  rules — (i)  Facts.  The 
facts  are  the  same  as  in  Example  1,  except 
that  A  receives  more  than  fifty  percent  of 
either  the  total  voting  power  or  the  total 
value  of  the  stock  of  F  in  the  transaction. 

(ii)  Result.  A  is  required  to  include  in 
income  in  the  year  of  the  exchange  the 
amount  of  gain  realized  on  such  exchange. 
See  paragraph  (c)(l)(i)  of  this  section.  If  A 
fails  to  include  the  income  on  its  timely-filed 
return,  A  will  also  be  liable  for  the  pmnalty 
under  section  6038B  (together  with  interest 
and  other  applicable  penalties)  unless  A's 
failure  to  include  the  income  is  due  to 
reasonable  cause  and  not  willful  neglect.  See 
§1.6038B-l(f). 

Example  3.  Disposition  by  U.S.  transferred 
corporation  of  substantially  all  of  its  assets — 
(i)  Facts.  The  facts  are  the  same  as  in 
Example  1.  except  that,  during  the  third  year 
of  the  gain  recognition  agreement,  Newco 
disposes  of  substantially  all  (as  described  in 
§  1.367(a)-8(e)(3)(i))  of  the  assets  described  in 
paragraph  (d)(2)(v)(A)  of  this  section  for  cash 
and  recognizes  currently  all  of  the  gain 
realized  on  the  disposition. 

(ii)  Result.  Under  §  1.367(a)-8(e)(3)(i),  the 
gain  recognition  agreement  is  generally 
triggered  when  the  transferred  corporation  ■ 
disposes  of  substantially  all  of  its  assets. 
However,  under  the  special  rule  contained  in 
§  1.367(a)-«(h)(2),  because  A  and  W  filed  a 
consolidated  Federal  income  tax  retiun  prior 
to  the  transaction,  and  Newco.  the  transferred 
corporation,  is  a  domestic  corporation,  the 
gain  recognition  agreement  is  terminated  and 
has  no  further  effect. 

Example  4.  Triangular  section  368(a)(1)(B) 
reorganization — (i)  Facts.  F,  a  foreign 
corporation,  owns  all  the  stock  of  S,  a 
domestic  corporation.  U,  a  domestic 
corporation,  owns  all  of  the  stock  of  Y,  also 
a  domestic  corporation.  U  does  not  own  any 
of  the  stock  of  F  (applying  the  attribution 
rules  of  section  318,  as  modified  by  section 
958(b)].  In  a  triangular  reorganization 
described  in  section  368(a)(1)(B)  and 
paragraph  (d)(l](iii)  of  this  section,  S 
acquires  all  the  stock  of  Y,  and  U  receives 
10%  of  the  voting  stock  of  F. 


(ii)  Result.  U's  exchange  of  Y  stock  for  F 
stock  will  not  be  subject  to  section  367(a](l], 
provided  that  all  of  the  requirements  of 
paragraph  (c)(1)  are  satisfied,  including  the 
requirement  that  U  enter  into  a  five-year  gain 
recognition  agreement.  For  purposes  of  this 
section.  F  is  treated  as  the  transferee  foreign 
corporation  and  Y  is  treated  as  the 
transferred  corporation.  See  paragraphs 
(d)(2)(i)  and  (ii)  of  this  section.  Under 
paragraph  (d](2](iv]  of  this  section,  the  gain 
recognition  agreement  would  be  triggered  if 
F  sold  all  or  a  portion  of  the  stock  of  S,  or 
if  S  sold  all  or  a  portion  of  the  stock  of  Y. 

Example  5.  Triangular  section  368(a)(1)(C) 
reorganization — (i)  Facts.  F,  a  foreign 
corporation,  owns  all  of  the  stock  of  R.  a 
domestic  corporation  that  operates  an 
historical  business.  V,  a  domestic 
corporation,  owns  all  of  the  stock  of  Z,  also 
a  domestic  corporation.  V  does  not  own  any 
of  the  stock  of  F  (applying  the  attribution 
rules  of  section  318  as  modified  by  section 
958(b)).  In  a  triangular  reorganization 
described  in  section  368(a)(1)(C)  (and 
paragraph  (d)(l](iv)  of  this  section),  R 
acquires  all  of  the  assets  of  Z,  and  V  receives 
30%  of  the  voting  stock  of  F. 

(ii)  Result.  The  consequences  of  the 
transfer  are  similar  to  those  described  in 
Example  1 :  V  is  required  to  enter  into  a  5- 
year  gain  recognition  agreement  under 
§  1.367(a)— 8  to  secure  nom'ecognition 
treatment  under  section  367(a).  Under 
paragraphs  (d](2](i)  and  (ii)  of  this  section,  F 
is  treated  as  the  transferee  foreign 
corporation  and  R  is  treated  as  the  transferred 
corp)oration.  In  determining  whether,  in  a 
later  transaction,  R  has  disposed  of 
substantially  all  of  its  assets  under 
§  1.367(a)-8(e)(3)(i],  see  paragraph 
(d)(2){v)(A]  of  this  section. 

Example  5A.  Section  368(a)(1)(C) 
reorganization  followed  by  section 
368(a)(2)(C)  exchange— {i]  Facts.  The  facts 
are  the  same  as  in  Example  5,  except  that  the 
transaction  is  structured  as  a  section 
368(a)(1)(C)  reorganization,  followed  by  a 
section  368(a)(2)(C)  exchange,  and  R  is  a 
foreign  corporation.  The  following  additional 
facts  are  present.  Z  has  3  businesses: 
Business  A  with  a  basis  of  SIO  and  a  value 
of  $50,  Business  B  with  a  basis  of  SIO  and 
a  value  of  S40,  and  Business  C  with  a  basis 
of  SIO  and  a  value  of  S30.  V  and  Z  file  a 
consolidated  Federal  income  tax  return  and 

V  has  a  basis  of  S30  in  the  Z  stock,  which 
has  a  value  of  SI  20.  Assume  that  Businesses 
A  and  B  consist  solely  of  assets  that  will 
satisfy  the  section  367(a)(3)  active  trade  or 
business  exception;  none  of  Business  C's 
assets  will  satisfy  the  exception.  Z  transfers 
all  3  businesses  to  F  in  exchange  for  30 
percent  of  the  F  stock,  which  Z  distributes  to 

V  pursuant  to  a  section  368(a)(1)(C) 
reorganization.  F  then  contributes  Businesses 
B  and  C  to  R  pursuant  to  section  368(a)(2)(C). 

(ii)  Result.  The  transfer  of  the  Business  A 
assets  by  Z  to  F  is  subject  to  the  general  rules 
under  section  367,  as  such  transfer  does  not 
constitute  an  indirect  stock  transfer.  The 
transfer  by  Z  of  the  Business  B  and  C  assets 
to  F  must  first  be  tested  under  sections 
367(a)(1),  (3)  and  (5).  Z  recognizes  S20  of  gain 
on  the  outbound  transfer  of  the  Business  C 
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assets,  as  such  assets  do  not  qualify  for  aa 
exception  to  section  367(a)(1).  The  Business 
B  assets,  which  will  be  used  by  R  in  an  active 
trade  or  business  outside  the  United  States, 
qualify  for  the  exception  under  section 
367(a)(3)  and  S  1.367(a)-2T(c)(2).  V  is 
deemed  to  transfer  the  stock  of  Z  to  F  in  a 
section  354  exchange  subject  to  the  rules  of 
paragraph  (d).  V  must  enter  into  the  gain 
recognition  agreement  in  the  amount  of  S30 
to  preserve  Z's  nonrecognition  treatment 
with  respect  to  its  transfer  of  Business  B 
assets.  Under  paragraphs  (d)(2)(i)  and  (ii)  of 
this  section,  F  is  the  transferee  foreign 
corpK)ration  and  R  is  the  transferred 
corporation. 

Example  5B.  Section  368(a)(J)(C) 
reorganization  followed  by  section 
368(a)(2)(C)  exchange  widi  U.S.  transferee— 
(i)  Facts.  The  facts  are  the  same  as  in 
Example  5A.  except  that  R  is  a  U.S. 
corporation. 

(ii)  Result.  As  in  Example  5A,  the 
outbound  transfer  of  Business  A  assets  to  F 
is  subject  to  section  367(a)  and  is  not  affected 
by  the  rules  of  this  paragraph  (d).  The 
Business  B  assets  qualified  for 
nonrecognition  treatment;  the  Business  C 
assets  did  not.  However,  pursuant  to 
p>aragraph  (d)(2)(vi)  of  this  section,  the 
Business  C  assets  are  not  subject  to  section 
367(a)(1),  provided  that  the  basis  of  the  assets 
in  the  hands  of  R  is  no  greater  than  the  basis 
of  the  assets  in  the  hands  of  Z.  V  is  deemed 
to  make  an  indirect  transfer  under  the  rules 
of  this  paragraph  (d).  To  preserve 
nonrecognition  treatment  under  section 
367(a),  V  must  enter  into  a  5-year  gain 
recognition  agreement  in  the  amount  of  $50, 
the  amount  of  the  appreciation  in  the 
Business  B  and  C  assets,  as  the  transfer  of 
such  assets  by  Z  were  not  taxable  under 
section  367(a)(1)  but  were  treated  as  an 
indirect  stock  transfer. 

Example  6.  Triangular  section  368(a)(1)(C) 
reorganization  followed  by  351  exchange — (i) 
Facts.  The  facts  are  the  same  as  in  Example 
5,  except  that,  during  the  fourth  year  of  the 
gain  recognition  agreement,  R  transfers 
substantially  all  of  the  assets  received  from 
Z  to  K,  a  wholly-owned  domestic  subsidiary 
of  R,  in  an  exchange  described  in  section  351. 

(ii)  Result.  The  disposition  by  R,  the 
transferred  corporation,  of  substantially  all  of 
its  assets  would  trigger  the  gain  recognition 
agreement  if  the  assets  were  disposed  of  in 
a  taxable  transaction.  However,  because  the 
assets  were  transferred  in  a  nonrecognition 
transaction,  such  transfer  does  not  trigger  the 
gain  recognition  agreement  if  V  satisfies  the 
reporting  requirements  contained  in 
§  1.367(a)-fl(g)(3)(i)  (which  includes  the 
requirement  that  V  amend  its  gain 
recognition  agreement  to  reflect  the 
transaction).  See  also  paragraph  (d)(2)(iv)  of 
this  section.  To  determine  whether 
substantially  all  of  the  assets  are  disposed  of, 
any  assets  of  Z  that  were  transferred  by  Z  to 


R  and  then  contributed  by  R  to  K  are  taken 
into  account. 

Example  6 A.  Triangular  section 
368(a)(1)(C)  reorganization  followed  by 
section  351  exchange  with  foreign 
transferee — (i)  Forts.  The  facts  are  the  same 
as  in  Example  6  except  that  K  is  a  foreign 
corporation. 

(ii)  Result.  This  transfer  of  assets  by  R  to 
K  must  be  analyzed  to  determine  its  efiect 
upon  the  gain  recognition  agreement,  and 
such  transfer  is  also  an  outbound  transfer  of 
assets  that  is  taxable  under  section  367(a)(1) 
unless  the  active  trade  or  business  exception 
under  section  367(a)(3)  applies.  If  the  transfer 
is  fully  taxable  under  section  367(a)(1),  the 
transfer  is  treated  as  if  the  transferred 
company,  R.  sold  substantially  all  of  its 
assets.  Thus,  the  gain  recognition  agreement 
would  be  triggered  (but  see  $  1.367(a)- 
8(b)(3)(ii)  for  potential  offsets  to  the  gain  to 
be  recognized).  If  each  asset  transferred 
qualifies  for  nonrecognition  treatment  under 
section  367(a)(3)  and  the  regulations 
thereunder  (which  require,  under  S  1.367(a)- 
2T(a)(2),  the  transferor  to  comply  with  the 
reporting  requirements  under  section  6038B). 
the  result  is  the  same  as  in  Example  6.  If  a 
portion  of  the  assets  transferred  qualify  for 
nonrecognition  treatment  under  section 
367(a)(3)  and  a  portion  are  taxable  under 
section  367(a)(1)  (but  such  portion  does  not 
result  in  the  disposition  of  substantially  all 
of  the  assets],  the  gain  recognition  agreement 
will  not  be  triggered  if  such  information  is 
reported  as  required  under  §  1.367(a)-8(b)(5) 
and  (e)(3)(i). 

Example  7.  Concurrent  application  of  asset 
transfer  and  indirect  stock  transfer  rules  in 
consolidated  return  setting — (i)  Facts. 
Assume  the  same  facts  as  in  Example  5, 
except  that  R  is  a  foreign  corporation  and  V 
and  Z  flle  a  consolidated  return  for  Federal 
income  tax  purposes.  The  properties  of  Z 
consist  of  Business  A  assets,  with  an  adjusted 
basis  of  $50  and  bir  market  value  of  $90,  and 
Business  B  assets,  with  an  adjusted  basis  of 
$50  and  a  fair  market  value  of  $110.  Assume 
that  the  Business  A  assets  do  not  qualify  for 
the  active  trade  or  business  exception  under 
section  367(a)(3),  but  that  the  Business  B 
assets  do  qualify  for  the  exception.  V's  basis 
in  the  Z  stock  is  Si  00,  and  the  value  of  such 
stock  is  $200. 

(ii)  Result.  Under  paragraph  (d)(2){vi),  the 
assets  of  Businesses  A  and  B  that  are 
transferred  to  R  must  be  tested  under  sections 
367(a)(3)  and  (a)(5)  prior  to  consideration  of 
the  indirect  stock  transfer  rules  of  this 
p>aragraph  (d).  Thus,  Z  must  recognize  S40  of 
income  under  section  367(a)(1)  on  the 
outbound  transfer  of  Business  A  assets. 
Under  §  1.1502-32,  because  V  and  Z  file  a 
consolidated  return,  V's  basis  in  its  Z  stock 
increases  from  $100  to  $140  as  a  result  of  Z's 
$40  gain.  Provided  that  all  of  the  other 
requirements  under  paragraph  (c)(1)  of  this 
section  are  satisfied,  to  qualify  for 
nonrecognition  treatment  with  respect  to  V's 


indirect  transfer  of  Z  stock,  V  must  enter  into 
a  gain  recognition  agreement  in  the  amount 
of  $60  (the  gain  realized  but  not  recognized 
by  V  in  the  stock  of  Z  after  the  $40  basis 
adjustment).  If  F  sells  a  portion  of  its  stock 
in  R  during  the  term  of  the  agreement,  V  will 
be  required  to  recognize  a  portion  of  the  $60 
gain  subject  to  the  agreement.  To  determine 
whether  R  disposes  of  substantially  all  of  its 
assets  (under  §  1.367(a)-8(e)(3)(i)),  only  the 
Business  B  assets  will  be  considered  (because 
the  transfer  of  the  Business  A  assets  was 
taxable  to  Z  under  section  367).  See 
paragraph  (d)(2)(v)(A)  of  this  section. 

Example  7 A.  Concurrent  application 
without  consolidated  refums— ^i)  Facts.  The 
foots  are  the  same  as  in  Example  7,  except 
that  V  and  Z  do  not  file  consolidated  income 
tax  returns. 

(ii)  Result.  Z  would  still  recognize  $40  of 
gain  on  the  transfer  of  its  Business  A  assets, 
and  the  Business  B  assets  would  still  qualify 
for  the  active  trade  or  business  exception 
under  section  367(a)(3).  However,  V's  basis 
in  its  stock  of  Z  would  not  be  increased  by 
the  amount  of  Z's  gain.  V's  indirect  transfer 
of  stock  will  be  taxable  unless  V  enters  into 
a  gain  recognition  agreement  (as  described  in 
§  1.367(a)-8)  for  the  $100  of  gain  realized  but 
not  recognized  with  resf>ect  to  the  stock  of  Z. 

Example  7B.  Concurrent  application  with 
individual  U.S.  s/iare^o/der— (i)  Facts.  The 
facts  are  the  same  as  in  Example  7,  except 
that  V  is  an  individual  U.S.  citizen. 

(ii)  Result.  Section  367(a)(5)  would  prevent 
the  application  of  the  active  trade  or  business 
exception  under  section  367(a)(3).  Thus,  Z's 
transfer  of  assets  to  R  would  be  fully  taxable 
under  section  367(a)(1).  Z  would  recognize 
$100  of  income.  V's  basis  in  its  stock  of  Z  is 
not  increased  by  this  amount.  V  is  taxable 
with  respect  to  its  indirect  transfer  of  its  Z 
stock  unless  V  enters  into  a  gain  recognition 
agreement  in  the  amount  of  the  $100,  the 
gain  realized  but  not  recognized  with  respect 
to  its  Z  stock. 

Example  7C.  Concurrent  application  with 
nonresident  alien  shareholder — (i)  Facts.  The 
facts  are  the  same  as  in  Example  7,  except 
that  V  is  a  nonresident  alien. 

(ii)  Result.  Pursuant  to  section  367(a)(5), 
the  active  trade  or  business  exception  under 
section  367(a)(3)  is  not  available  with  respect 
to  Z's  transfer  of  assets  to  R.  Thus,  Z  has  $100 
of  gain  with  respect  to  the  Business  A  and 
B  assets.  Because  V  is  a  nonresident  alien, 
however,  V  is  not  subject  to  section  367(a) 
with  respect  to  its  indirect  transfer  of  Z  stocL 

Example  8.  Concurrent  application  with 
section  368(a)(2)(C)  Exchange— {i)  Facts.  The 
facts  are  the  same  as  in  Example  7.  except 
that  R  transfers  the  Business  A  assets  to  M, 
a  wholly-owned  domestic  subsidiary  of  R,  in 
an  exchange  described  in  section 
368(a)(2)(C). 

(ii)  Result.  Pursuant  to  (>aragraph  (d)(2)(vi) 
of  this  section,  section  367(a)(1)  does  not 
apply  to  Z's  transfer  of  Business  A  assets  to 
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R,  because  such  assets  are  transferred  to  M. 
a  domestic  corporation.  Sections  367(a)(1). 
(3)  and  (5),  as  well  as  section  367(d).  apply 
to  Z's  transfer  of  assets  to  R  to  the  extent  that 
such  assets  are  not  transferred  to  M. 
However,  the  Business  B  assets  qualify  for  an 
exception  to  taxation  under  section  367(a)(3). 
Thus,  if  the  requirements  of  paragraph  (c)(1) 
of  this  section  are  satisfied,  including  the 
requirement  that  V  enter  into  a  5-year  gain 
recognition  agreement  and  comply  with  the 
requirements  of  §  1.367(a)-8  with  respect  to 
the  gain  realized  on  the  Z  stock,  SIOO.  the 
entire  transaction  qualifies  for 
nonrecognition  treatment  under  section 
367(a)(1).  See  also  section  367(a)(5)  and  any 
regulations  issued  thereunder.  Under 
paragraphs  (d)(2)(i]  and  (ii)  of  this  section, 
the  transferee  foreign  corporation  is  F  and  the 
transferred  corporation  is  M.  Pursuant  to 
paragraph  (d)(2)(iv)  of  this  section,  a 
disposition  by  F  of  the  stock  of  R.  or  a 
disposition  by  R  of  the  stock  of  M.  will 
trigger  the  gain  recognition  agreement.  To 
determine  whether  substantially  all  of  the 
assets  have  been  disposed  of  (as  described 
under  §  1.367(a)-8(e)(3)(i)),  the  Business  A 
assets  in  M  and  the  Business  B  assets  in  R 
must  both  be  considered. 

Example  9.  Concurrent  application  of 
direct  and  indirect  stock  transfer  ru/es— ^i) 
Facts.  F.  a  foreign  corporation,  owns  all  of 
the  stock  of  O.  also  a  foreign  corporation.  D. 
a  domestic  corporation,  owns  all  of  the  stock 
of  E.  also  a  domestic  corporation,  which 
owns  all  of  the  stock  of  N.  also  a  domestic 
corporation.  Prior  to  the  transactions 
described  in  this  Example  9.  D.  E  and  N  filed 
a  consolidated  income  tax  return.  D  has  a 
basis  of  SlOO  in  the  stock  of  E.  which  has  a 
feir  market  value  of  $160.  The  N  stock  has 
a  feir  market  value  of  SIOO.  and  E  has  a  basis 
of  S60  in  such  stock.  In  addition  to  the  stock 
of  N.  E  owns  the  assets  of  Business  X.  The 
assets  of  Business  X  have  a  fair  market  value 
of  S60.  and  E  has  a  basis  of  $50  in  such 
assets.  Assume  that  the  Business  X  assets 
qualify  for  nonrecognition  treatment  under 
section  367(a)(3).  D  does  not  own  any  stock 
in  F  (applying  the  attribution  rules  of  section 
318  as  modified  by  section  958(b)).  In  a 
triangular  reorganization  described  in  section 
368(a)(1)(C)  and  paragraph  (d)(l)(iv)  of  this 
section.  O  acquires  all  of  the  assets  of  E.  and 
D  exchanges  its  stock  in  E  for  40%  of  the 
voting  stock  of  F. 

(ii)  Result.  E's  transfer  of  its  assets, 
including  the  N  stock,  must  be  tested  under 
the  general  rules  of  section  367(a)  before 
consideration  of  D's  indirect  transfer  of  the 
stock  of  E.  E's  transfer  of  the  assets  of 
Business  X  qualify  for  nonrecognition  under 
section  367(a)(3).  E  could  qualify  for 
nonrecognition  treatment  with  respect  to  its 
transfer  of  N  stock  if  it  enters  into  a  gain 
recognition  agreement  (and  all  of  the 
requirements  of  paragraph  (c)(l)(i)  of  this 
section  are  satisfied);  however  under 
§1.367(a)-8(f)(2)(i),  D,  the  parent  of  the 
consolidated  group,  must  enter  into  the 
agreement  O  is  the  transferee  foreign 
corporation;  N  is  the  transferred  corporation. 
D  may  also  qualify  for  nonrecognition  with 
respect  to  its  indirect  transfer  of  the  stock  of 
E  if  it  enters  into  a  separate  gain  recognition 
agreement  with  respect  to  the  E  stock  (and  all 


of  the  requirements  of  paragraph  (c)(l)(i)  of 
this  section  are  satisfied).  As  to  this  transfer. 
F  is  the  transferee  foreign  corporation;  O  is 
the  transferred  corporation.  Tne  amount  of 
the  gain  recognition  agreement  is  S60.  See 
also  section  367(a)(5)  and  any  regulations 
issued  thereunder. 

Example  10.  Successive  section  351 
exchanges — (i)  Forts.  D.  a  domestic 
corjjoration,  owns  all  the  stock  of  X.  a 
controlled  foreign  corpwration  that  operates 
an  historical  business,  which  owns  all  the 
stock  of  Y.  a  controlled  foreign  corporation 
that  also  operates  an  historical  business.  The 
properties  of  D  consist  of  Business  A  assets, 
with  an  adjusted  basis  of  S50  and  a  feir 
market  value  of  S90,  and  Business  B  assets, 
with  an  adjusted  basis  of  S50  and  a  feir 
market  value  of  SI  10.  Assume  that  the 
Business  B  assets  qualify  for  the  exception 
under  section  367(a)(3)  and  §  1.367(a)- 
2T(c)(2).  but  that  the  Business  A  assets  do  not 
qualify  for  the  exception.  In  an  exchange 
described  in  section  351 .  D  transfers  the 
assets  of  Businesses  A  and  B  to  X.  and,  in 
connection  with  the  same  transaction.  X 
transfers  the  assets  of  Business  B  to  Y  in 
another  exchange  described  in  section  351. 

(ii)  Result.  Under  paragraph  (d)(l)(vi)  of 
this  section,  this  transaction  is  treated  as  an 
indirect  stock  transfer  for  purposes  of  section 
367(a).  but  the  transaction  is  not 
recharacterized  for  purposes  of  section 
367(b).  Moreover,  under  paragraph  (d)(2)(vi] 
of  this  section,  the  assets  of  Businesses  A  and 
B  that  are  transferred  to  X  must  be  tested 
under  section  367(a)(3).  The  Business  A 
assets,  which  were  not  transferred  to  Y,  are 
subject  to  the  general  rules  of  section  367(a), 
and  not  the  indirect  stock  transfer  rules 
described  in  this  paragraph  (d).  D  must 
recognize  S40  of  income  on  the  outbound 
transfer  of  Business  A  assets.  The  transfer  of 
the  Business  B  assets  is  subject  to  both  the 
asset  transfer  rules  (under  section  367(a)(3)) 
and  the  indirect  stock  transfer  rules  of  this 
paragraph  (d)  and  §  1.367(a)-8.  Thus,  D's 
transfer  of  the  Business  B  assets  will  not  be 
subject  to  section  367(a)(1)  if  D  enters  into  a 
five-year  gain  recognition  agreement  with 
respect  to  the  stock  of  Y.  Under  paragraphs 
(d)(2)(i)  and  (ii)  of  this  section,  X  will  be 
treated  as  the  transferee  foreign  corporation 
and  Y  will  be  treated  as  the  transferred 
corporation  for  purposes  of  applying  the 
terms  of  the  agreement.  If  X  sells  all  or  a 
portion  of  the  stock  of  Y  during  the  term  of 
the  agreement,  D  will  be  required  to 
recognize  a  proportionate  amount  of  the  $60 
gain  that  was  realized  by  D  on  the  initial 
transfer  of  the  Business  B  assets. 

Example  IDA.  Successive  section  351 
exchanges  with  ultimate  domestic 
transferee — (i)  Facts.  The  facts  are  the  same 
as  in  Example  1 0.  except  that  Y  is  a  domestic 
corporation. 

(ii)  Result.  As  in  Example  10,  D  must 
recognize  S40  of  income  on  the  outbound 
transfer  of  the  Business  A  assets.  Although 
the  Business  B  assets  qualify  for  the 
exception  under  section  367(a)(3)  (and  end 
up  in  U.S.  corpjorate  solution,  in  Y),  the  $60 
of  gain  realized  on  the  Business  B  assets  is 
nevertheless  taxable  under  paragraphs  (c)(1) 
and  (d)(l)(vi)  of  this  section  because  the 
transaction  is  considered  to  be  a  transfer  by 


D  of  stock  of  a  domestic  corporation,  Y,  in 
which  D  receives  more  than  50  fjercent  of  the 
stock  of  the  transferee  foreign  corporation,  X. 
A  gain  recognition  agreement  is  not 
permitted. 

Example  11.  Concurrent  application  of 
indirect  stock  transfer  rules  and  section 
367(b) — (i)  Facts.  F,  a  foreign  corporation, 
owns  all  of  the  stock  of  Newco,  which  is  also 
a  foreign  corporation.  P,  a  domestic 
corporation,  owns  all  of  the  stock  of  S,  a 
foreign  corporation  that  is  a  controlled 
foreign  corporation  within  the  meaning  of 
section  9S7(a).  P's  basis  in  the  stock  of  S  is 
$50  and  the  value  of  S  is  SIOO.  The  section 
1248  amount  with  respect  to  S  stock  is  S30. 
In  a  reorganization  described  in  section 
368(a)(1)(C)  (and  paragraph  (d)(l)(iv)  of  this 
section),  Newco  acquires  all  of  the  properties 
of  S,  and  P  exchanges  its  stock  in  S  for  49 
percent  of  the  stock  of  F. 

(ii)  Result.  P's  exchange  of  S  stock  for  F 
stock  under  section  354  will  be  taxable  under 
section  367(a)  (and  section  1248  will  be 
applicable)  if  P  fails  to  enter  into  a  5-year 
gain  recognition  agreement  in  accordance 
with  §  1.367(a)-8.  Under  paragraph  (b)(2)  of 
this  section,  if  P  enters  into  a  gain 
recognition  agreement,  the  exchange  will  be 
subject  to  the  provisions  of  section  367(b) 
and  the  regulations  thereunder  as  well  as 
section  367(a).  Under  §  7.367(b)-7(c)(l)(i)  of 
this  chapter.  P  must  recognize  the  section 
1248  amount  of  $30  because  P  exchanged 
stock  of  a  controlled  foreign  corporation.  S, 
for  stock  of  a  foreign  corporation  that  is  not 
a  controlled  foreign  corporation.  F.  The 
indirect  stock  transfer  rules  do  not  apply 
with  respect  to  section  367(b).  The  deemed 
dividend  of  $30  recognized  by  P  will  increase 
P's  basis  in  the  F  stock  received  in  the 
transaction,  and  F's  basis  in  the  Newco  stock. 
Thus,  the  amount  of  the  gain  recognition 
agreement  is  $20  ($50  gain  realized  on  the 
transfer  less  the  $30  inclusion  under  section 
367(b)).  Under  paragraphs  (d)(2)(i)  and  (ii)  of 
this  section,  F  is  treated  as  the  transferee 
foreign  corporation  and  Newco  is  the 
transferred  corporation. 

Example  1  lA.  Triangular  section 
368(a)(1)(C)  reorganization  involving  foreign 
acquired  corporation — (i)  Facts.  Assume  the 
same  fects  as  in  Example  11,  except  that  P 
receives  51  percent  of  the  stock  of  F. 

(ii)  Result.  P  may  still  enter  into  a  gain 
recognition  agreement  to  avoid  taxation 
under  section  367(a).  There  is,  however,  no 
inclusion  under  section  367(b)  because  P 
would  be  exchanging  stock  in  one  controlled 
foreign  corporation  for  another.  The  amount 
of  the  gain  recognition  agreement  is  S50.  See, 
also,  Sl.367(b)-4(b)(4). 

Example  12.  Direct  asset  reorganization 
not  subject  to  stock  transfer  rules — (i)  Facts. 
D  is  a  publicly  traded  domestic  corporation. 
D's  assets  consist  of  tangible  assets,  including 
stock  or  securities.  In  a  reorganization 
described  in  section  368(a)(1)(F),  D  becomes 
a  foreign  corporation,  F. 

(ii)  Result.  The  reorganization  is 
characterized  under  §  1.367(a)-lT(f).  D's 
outbound  transfer  of  assets  is  taxable  under 
section  367(a)(1).  Even  if  any  of  D's  assets 
would  have  otherwise  qualified  for  an 
exception  to  section  367(a)(1),  section 
367(a)(5)  provides  that  no  exception  can 
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apply.  The  section  368(a)(1)(F)  reorganization 
is  not  an  indirect  stock  transfer  described  in 
paragraph  (d)  of  this  section.  Moreover,  the 
exchange  by  D's  shareholders  of  D  stock  for 
F  stock  in  an  exchange  described  under 
section  354  is  not  an  exchange  described 
under  section  367(a).  See  paragraph  (a)  of 
this  section. 

(e)  Effective  dates — (1)  In  general.  The 
rules  in  paragraphs  (a),  [b)  and  (d)  of 
this  section  apply  to  transfers  occurring 
on  or  after  July  20,  1998.  The  rules  in 
paragraph  (c)  of  this  section  with 
respect  to  transfers  of  domestic  stock  or 
securities  are  generally  applicable  for 
transfers  occurring  after  January  29, 

1997.  See  §  1.367(a)-3(c)(ll).  For  rules 
regarding  transfers  of  domestic  stock  or 
securities  after  December  16,  1987,  and 
before  January  30,  1997,  and  transfers  of 
foreign  stock  or  securities  after 
December  16, 1987,  and  before  July  20, 

1998,  see  paragraph  (g)  of  this  section. 
(2)  Election.  Notwithstanding 

paragraphs  (e)(1)  and  (g)  of  this  section, 
taxpayers  may,  by  timely  filing  an 
original  or  amended  return,  elect  to 
apply  paragraphs  (b)  and  (d)  of  this 
section  to  all  transfers  of  foreign  stock 
or  securities  occurring  after  December 
16,  1987,  and  before  July  20, 1998, 
except  to  the  extent  that  a  gain 
recognition  agreement  has  been 
triggered  prior  to  July  20,  1998.  If  an 
election  is  made  under  this  paragraph 
(e)(2).  the  provisions  of  §  1.367(a)-3T(g) 
(see  26  CFR  part  1,  revised  April  1. 
1998)  shall  apply,  and,  for  this  purpose, 
the  term  substantial  portion  under 
§  1.367(a)-3T(g)(3)(iii)  (see  26  CFR  part 
1,  revised  April  1,  1998)  shall  be 
interpreted  to  mean  substantially  all  as 
defined  in  section  368(a)(1)(C).  In 
addition,  if  such  an  election  is  made, 
the  taxpayer  must  apply  the  rules  under 
section  367(b)  and  the  regulations 
thereunder  to  any  transfers  occurring 
within  that  period  as  if  the  election  to 
apply  §  1.367(a)-3{b)  and  (d)  to  transfers 
occurring  within  that  period  had  not 
been  made,  except  that  in  the  case  of  an 
exchange  described  in  section  351  the 
taxpayer  must  apply  section  367(b)  and 
the  regulations  thereimder  as  if  the 
exchange  was  described  in  §  7.367(b>-7 
of  this  chapter.  For  example,  if  a  U.S. 
person,  pursuant  to  a  section  351 
exchange,  transfers  stock  of  a  controlled 
foreign  corporation  in  which  it  is  a 
United  States  shareholder  but  does  not 
receive  back  stock  of  a  controlled 
foreign  corporation  in  which  it  is  a 
United  States  shareholder,  the  U.S. 
person  must  include  in  income  under 
§  7.367(b)-7  of  this  chapter  the  section 
1248  amount  attributable  to  the  stock 
exchanged  (to  the  extent  that  the  fair 
market  value  of  the  stock  exchanged 
exceeds  its  adjusted  basis).  Such 


inclusion  is  required  even  though 

§  7.367(b)-7  of  this  chapter,  by  its  terms, 

did  not  apply  to  section  351  exchanges. 

(0  Former  10-year  gain  recognition 
agreements.  If  a  taxpayer  elects  to  apply 
the  rules  of  this  section  to  all  prior 
transfers  occurring  after  December  16, 
1987,  any  10-year  gain  recognition 
agreement  that  remains  in  e^ect  (has  not 
been  triggered  in  full)  on  July  20, 1998 
will  be  considered  by  the  Internal 
Revenue  Service  to  be  a  5-year  gain 
recognition  agreement  with  a  duration 
of  five  full  taxable  years  following  the 
close  of  the  taxable  year  of  the  initial 
transfer. 

(g)  Transition  rules  regarding  certain 
transfers  of  domestic  or  foreign  stock  or 
securities  after  December  16,  1987,  and 
prior  to  July  20,  1998— (1)  Scope. 
Transfers  of  domestic  stock  or  securities 
described  under  section  367(a)  that 
occurred  after  December  16, 1987,  and 
prior  to  April  17,  1994,  and  transfers  of 
foreign  stock  or  securities  described 
under  section  367(a)  that  occur  after 
December  16,  1987,  and  prior  to  July  20, 
1998  are  subject  to  the  rules  contained 
in  section  367(a)  and  the  regulations 
thereunder,  as  modified  by  the  rules 
contained  in  paragraph  (g)(2)  of  this 
section.  For  transfers  of  domestic  stock 
or  securities  described  under  section 
367(a)  that  occurred  after  April  17,  1994 
and  before  January  30,  1997,  see 
Temporary  Income  Regulations  under 
section  367(a)  in  effect  at  the  time  of  the 
transfer  (§  1.367(a)-3T(a)  and  (c),  26 
CFR  part  1.  revised  April  1,  1996)  and 
paragraph  (c)(ll)  of  this  section.  For 
transfers  of  domestic  stock  or  securities 
described  under  section  367(a)  that 
occur  after  January  29,  1997,  see 
§1.367(a)-3(c). 

(2)  Transfers  of  domestic  or  foreign 
stock  or  securities:  additional 
substantive  rules — (i)  Rule  for  less  than 
5-percent  shareholders.  Unless 
paragraph  (g)(2)(iii)  of  this  section 
applies  (in  the  case  of  domestic  stock  or 
securities)  or  paragraph  (g)(2)(iv)  of  this 
section  appUes  (in  the  case  of  foreign 
stock  or  securities),  a  U.S.  transferor  that 
transfers  stock  or  securities  of  a 
domestic  or  foreign  corporation  in  an 
exchange  described  in  section  367(a) 
and  owns  less  than  5  percent  of  both  the 
total  voting  power  and  the  total  value  of 
the  stock  of  the  transferee  foreign 
corporation  immediately  after  the 
transfer  (taking  into  account  the 
attribution  rules  of  section  958)  is  not 
subject  to  section  367(a)(1)  and  is  not 
required  to  enter  into  a  gain  recognition 
agreement. 

(ii)  Rule  for  5-percent  shareholders. 
Unless  paragraph  (g)(2)(iii)  or  (iv)  of  this 
section  applies,  a  U.S.  transferor  that 
transfers  domestic  or  foreign  stock  or 


securities  in  an  exchange  described  in 
section  367(a)  and  owns  at  least  5 
percent  of  either  the  total  voting  power 
or  the  total  value  of  the  stock  of  the 
transferee  foreign  corporation 
immediately  after  the  transfer  (taking 
into  account  the  attribution  rules  under 
section  958)  may  qualify  for 
nonrecognition  treatment  by  filing  a 
gain  recognition  agreement  in 
accordance  with  §  1.367(a)-3T(g)  in 
effect  prior  to  July  20, 1998  (see  26  CFR 
part  1,  revised  April  1, 1998)  for  a 
duration  of  5  or  10  years.  The  duration 
is  5  years  if  the  U.S.  transferor  (5- 
percent  shareholder)  determines  that  all 
U.S.  transferors,  in  the  aggregate,  own 
less  than  50  percent  of  both  the  total 
voting  power  and  the  total  value  of  the 
transferee  foreign  corporation 
immediately  after  the  transfer.  The 
duration  is  10  years  in  all  other  cases. 
See,  however,  §  1.367{a)-3(f).  If  a  5- 
percent  shareholder  fails  to  properly 
enter  into  a  gain  recognition  agreement, 
the  exchange  is  taxable  to  such 
shareholder  under  section  367(a)(1). 

(iii)  Gain  recognition  agreement 
option  not  available  to  controlling  U.S. 
transferor  if  U.S.  stock  or  securities  are 
transferred.  Notwithstanding  the 
provisions  of  paragraph  (g)(2)(ii)  of  this 
section,  in  no  event  udll  any  exception 
to  section  367(a)(1)  apply  to  the  transfer 
of  stock  or  securities  of  a  domestic 
corporation  where  the  U.S.  transferor 
owms  (applying  the  attribution  rules  of 
section  958)  more  than  50  percent  of 
either  the  total  voting  power  or  the  total 
value  of  the  stock  of  the  transferee 
foreign  corporation  immediately  after 
the  transfer  (i.e.,  the  use  of  a  gain 
recognition  agreement  to  qualify  for 
nonrecognition  treatment  is  unavailable 
in  this  case). 

(iv)  Loss  of  United  States  shareholder 
status  in  the  case  of  a  transfer  of  foreign 
stock.  Notwithstanding  the  provisions  of 
paragraphs  (g)(2)(i)  and  (ii)  of  this 
section,  in  no  event  will  any  exception 
to  section  367(a)(1)  apply  to  the  transfer 
of  stock  of  a  foreign  corptoration  in 
which  the  U.S.  transferor  is  a  United 
States  shareholder  (as  defined  in 
§  7.367(b)-2(b)  of  this  chapter  or  section 
953(c))  unless  the  U.S.  transferor 
receives  back  stock  in  a  controlled 
foreign  corporation  (as  defined  in 
section  953(c),  section  957(a)  or  section 
957(b))  as  to  which  the  U.S.  transferor 
is  a  United  States  shareholder 
immediately  after  the  transfer. 

S1.367(a>-3T    [RamovMl] 

Par.  4.  Section  1.367(a)-3T  is 
removed. 

Par.  5.  Section  1.367(a)-8  is  added  to 
read  as  follows: 
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§  1 .367(a)-a    Qain  recognltton  agreement 
requirements. 

(a)  In  general.  This  section  specifies 
the  general  terms  and  conditions  for  an 
agreement  to  recognize  gain  entered  into 
pursuant  to  §  1.367{a}-3(b)  or  (c)  to 
qualify  for  nonrecognition  treatment 
under  section  367(a). 

(1)  Filing  requirements.  A  transferor's 
agreement  to  recognize  gain  (described 
in  paragraph  (b)  of  this  section)  must  be 
attached  to.  and  filed  by  the  due  date 
(including  extensions)  of,  the 
transferor's  income  tax  return  for  the 
taxable  year  that  includes  the  date  of  the 
transfer. 

(2)  Gain  recognition  agreement  forms. 
Any  agreement,  certification,  or  other 
document  required  to  be  filed  pursuant 
to  the  provisions  of  this  section  shall  be 
submitted  on  such  forms  as  may  be 
prescribed  therefor  by  the 
Commissioner  (or  similar  statements 
providing  the  same  information  that  is 
required  on  such  forms).  Until  such 
time  as  forms  are  prescribed,  all 
necessary  filings  may  be  accomplished 
by  providing  the  required  information  to 
the  Internal  Revenue  Service  in 
accordance  with  the  rules  of  this 
section. 

(3)  Who  must  sign.  The  agreement  to 
recognize  gain  must  be  signed  under 
penalties  of  perjury  by  a  responsible 
officer  in  the  case  of  a  corporate 
transferor,  except  that  if  the  transferor  is 
a  member  but  not  the  parent  of  an 
affiliated  group  (within  the  meaning  of 
section  1504(a)(1)).  that  files  a 
consolidated  Federal  income  tax  return 
for  the  taxable  year  in  which  the  transfer 
was  made,  the  agreement  must  be 
entered  into  by  the  parent  corporation 
and  signed  by  a  responsible  officer  of 
such  parent  corporation;  by  the 
individual,  in  the  case  of  an  individual 
transferor  (including  a  partner  who  is 
treated  as  a  transferor  by  virtue  of 

§  1.367(a)-lT(c)(3));  by  a  trustee, 
executor,  or  equivalent  fiduciary  in  the 
case  of  a  transferor  that  is  a  trust  or 
estate;  and  by  a  debtor  in  possession  or 
trustee  in  a  bankruptcy  case  under  Title 
11,  United  States  Code.  An  agreement 
may  also  be  signed  by  an  agent 
authorized  to  do  so  under  a  general  or 
specific  power  of  attorney. 

(b)  Agreement  to  recognize  gain — (1) 
Contents.  The  agreement  must  set  forth 
the  following  information,  with  the 
heading  "GAIN  RECOGNITION 
AGREEMENT  UNDER  §  1.367(a)-8". 
and  with  paragraphs  labeled  to 
correspond  with  the  numbers  set  forth 
as  follows — 

(i)  A  statement  that  the  document 
submitted  constitutes  the  transferor's 
agreement  to  recognize  gain  in 


accordance  with  the  requirements  of 
this  section; 

(ii)  A  description  of  the  property 
transferred  as  described  in  paragraph 
(b)(2)  of  this  section; 

(iii)  The  transferor's  agreement  to 
recognize  gain,  as  described  in 
paragraph  (b)(3)  of  this  section; 

(iv)  A  waiver  of  the  period  of 
limitations  as  described  in  paragraph 
(b)(4)  of  this  section; 

(v)  An  agreement  to  file  with  the 
transferor's  tax  returns  for  the  5  full 
taxable  years  following  the  year  of  the 
transfer  a  certification  as  described  in 
paragraph  (b)(5)  of  this  section; 

(vi)  A  statement  that  arrangements 
have  been  made  in  connection  with  the 
transferred  proj>erty  to  ensure  that  the 
transferor  will  be  informed  of  any 
subsequent  disposition  of  any  property 
that  would  require  the  recognition  of 
gain  under  the  agreement;  and 

(vii)  A  statement  as  to  whether,  in  the 
event  all  or  a  portion  of  the  gain 
recognition  agreement  is  triggered  imder 
paragraph  (e)  of  this  section,  the 
taxpayer  elects  to  include  the  required 
amount  in  the  year  of  the  triggering 
event  rather  than  in  the  year  of  the 
initial  transfer.  If  the  taxpayer  elects  to 
include  the  required  amount  in  the  year 
of  the  triggering  event,  such  statement 
must  be  included  with  all  of  the  other 
information  required  under  this 
paragraph  (b).  and  filed  by  the  due  date 
(including  extensions)  of  the  transferor's 
income  tax  return  for  the  taxable  year 
that  includes  the  date  of  the  transfer. 

(2)  Description  of  property 
transferred—ii)  The  agreement  shall 
include  a  description  of  each  property 
transferred  by  the  transferor,  an  estimate 
of  the  fair  market  value  of  the  property 
as  of  the  date  of  the  transfer,  a  statement 
of  the  cost  or  other  basis  of  the  property 
and  any  adjustments  thereto,  and  the 
date  on  which  the  property  was 
acquired  by  the  transferor. 

(li)  If  the  transferred  property  is  stock 
or  securities,  the  transferor  must 
provide  the  information  contained  in 
paragraphs  (b)(2)(ii)(A)  through  (F)  of 
this  section  as  follows — 

(A)  The  type  or  class,  amount,  and 
characteristics  of  the  stock  or  securities 
transferred,  as  well  as  the  name, 
address,  and  place  of  incorporation  of 
the  issuer  of  the  stock  or  securities,  and 
the  percentage  (by  voting  power  and 
value)  that  the  stock  (if  any)  represents 
of  the  total  stock  outstanding  of  the 
issuing  corporation; 

(B)  The  name,  address  and  place  of 
incorporation  of  the  transferee  foreign 
corporation,  and  the  percentage  of  stock 
(by  voting  power  and  value)  that  the 
U.S.  transferor  received  or  will  receive 
in  the  transaction: 


(C)  If  stock  or  seciirities  are 
transferred  in  an  exchange  described  in 
section  361(a)  or  (b),  a  statement  that  the 
conditions  set  forth  in  the  second 
sentence  of  section  367(a)(5)  and  any 
regulations  under  that  section  have  been 
satisfied,  and  an  explanation  of  any 
basis  or  other  adjustments  made 
pursuant  to  section  367(a)(5)  and  any 
regulations  thereunder; 

(D)  If  the  property  transferred  is  stock 
or  securities  of  a  domestic  corporation, 
the  taxpayer  identification  number  of 
the  domestic  corporation  whose  stock  or 
securities  were  transferred,  together 
with  a  statement  that  all  of  the 
requirements  of  §  1.367(a)-3(c)(l)  are 
satisfied; 

(E)  If  the  property  transferred  is  stock 
or  securities  of  a  foreign  corporation,  a 
statement  as  to  whether  the  U.S. 
transferor  was  a  United  States 
shareholder  (a  U.S.  transferor  that 
satisfies  the  ownership  requirements  of 
section  1248(a)(2)  or  (c)(2))  of  the 
corporation  whose  stock  was 
exchanged,  and,  if  so,  a  statement  as  to 
whether  the  U.S.  transferor  is  a  United 
States  shareholder  with  respect  to  the 
stock  received,  and  whether  any 
reporting  requirements  contained  in 
regulations  under  section  367(b)  are 
applicable,  and,  if  so,  whether  they  have 
been  satisfied;  and 

(F)  If  the  transaction  involved  the 
transfer  of  assets  other  than  stock  or 
securities  and  the  transaction  was 
subject  to  the  indirect  stock  transfer 
rules  of  §  1.367(a)-3(d),  a  statement  as  to 
whether  the  reporting  requirements 
under  section  6038B  have  been  satisfied 
with  respect  to  the  transfer  of  property 
other  than  stock  or  securities,  and  an 
explanation  of  whether  gain  was 
recognized  under  section  367(a)(1)  and 
whether  section  367(d)  was  applicable 
to  the  transfer  of  such  assets,  or  whether 
any  tangible  assets  qualified  for 
nonrecognition  treatment  under  section 
367(a)(3)  (as  limited  by  section  367(a)(5) 
and  §§  1.367(a)-^T.  1.367(a)-5T  and 
1.367(a)-6T). 

(3)  Terms  of  agreement — (i)  General 
rule.  If  prior  to  the  close  of  the  fifth  full 
taxable  year  (i.e.,  not  less  than  60 
months)  following  the  close  of  the 
taxable  year  of  the  initial  transfer,  the 
transferee  foreign  corporation  disposes 
of  the  transferred  property  in  whole  or 
in  part  (as  described  in  paragraphs  (e)(1) 
and  (2)  of  this  section),  or  is  deemed  to 
have  disposed  of  the  transferred 
property  (under  paragraph  (e)(3)  of  this 
section),  then,  unless  an  election  is 
made  in  paragraph  (b)(l)(vii)  of  this 
section,  by  the  90th  day  thereafter  the 
U.S.  transferor  must  file  an  amended 
return  for  the  year  of  the  transfer  and 
recognize  thereon  the  gain  realized  but 
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not  recognized  upon  the  initial  transfer, 
with  interest.  If  an  election  under 
paragraph  (b)(l)(vii)  of  this  section  was 
made,  then,  if  a  disposition  occurs,  the 
U.S.  transferor  must  include  the  gain 
realized  but  not  recognized  on  the 
initial  transfer  in  income  on  its  Federal 
income  tax  return  for  the  period  that 
includes  the  date  of  the  triggering  event. 
In  accordance  with  paragraph  (b)(3)(iii) 
of  this  section,  interest  must  be  paid  on 
any  additional  tax  due.  (If  a  taxpayer 
properly  makes  the  election  under 
paragraph  (b)(l)(vii)  of  this  section  but 
later  fails  to  include  the  gain  realized  in 
income,  the  Commissioner  may,  in  his 
discretion,  include  the  gain  in  the 
taxpayer's  income  in  the  year  of  the 
initial  transfer.) 

(ii)  Offsets.  No  special  limitations 
apply  with  respect  to  net  operating 
losses,  capital  losses,  credits  against  tax, 
or  similar  items. 

(iii)  Interest.  If  additional  tax  is 
required  to  be  paid,  then  interest  must 
be  paid  on  that  amount  at  the  rates 
determined  under  section  6621  with 
respect  to  the  period  between  the  date 
that  was  prescribed  for  filing  the 
transferor's  income  tax  return  for  the 
year  of  the  initial  transfer  and  the  date 
on  which  the  additional  tax  for  that  year 
is  paid.  If  the  election  in  paragraph 
(b)(l)(vii)  of  this  section  is  made, 
taxpayers  should  enter  the  amount  of 
interest  due,  labelled  as  "sec.  367 
interest"  at  the  bottom  right  margin  of 
page  1  of  the  Federal  income  tax  return 
for  the  period  that  includes  the  date  of 
the  triggering  event  (page  2  if  the 
taxpayer  files  a  Form  1040),  and  include 
the  amount  of  interest  in  their  payment 
(or  reduce  the  amount  of  any  refund  due 
by  the  amount  of  the  interest).  If  the 
election  in  paragraph  (b)(l)(vii)  of  this 
section  is  made,  taxpayers  should,  as  a 
matter  of  course,  include  the  amount  of 
gain  as  taxable  income  on  their  Federal 
income  tax  returns  (together  with  other 
income  or  loss  items).  The  amount  of 
tax  relating  to  the  gain  should  be 
separately  stated  at  the  bottom  right 
margin  of  page  1  of  the  Federal  income 
tax  return  (page  2  if  the  taxpayer  files  a 
Form  1040),  labelled  as  "sec.  367  tax." 

(iv)  Basis  adjustments — (A) 
Transferee.  If  a  U.S.  transferor  is 
required  to  recognize  gain  under  this 
section  on  the  disposition  by  the 
transferee  foreign  corporation  of  the 
transferred  property,  then  in 
determining  for  U.S.  income  tax 
purposes  any  gain  or  loss  recognized  by 
the  transferee  foreign  corporation  upon 
its  disposition  of  such  property,  the 
transferee  foreign  corporation's  basis  in 
such  property  shall  be  increased  (as  of 
the  date  of  the  initial  transfer)  by  the 
amount  of  gain  required  to  be 


recognized  (but  not  by  any  tax  or 
interest  required  to  be  paid  on  such 
amount)  by  the  U.S.  transferor.  In  the 
case  of  a  deemed  disposition  of  the 
stock  of  the  transferred  corporation 
described  in  paragraph  (e)(3)(i)  of  this 
section,  the  transferee  foreign 
corporation's  basis  in  the  transferred 
stock  deemed  disposed  of  shall  be 
increased  by  the  amount  of  gain 
required  to  be  recognized  by  the  U.S. 
transferor. 

(B)  Transferor.  If  a  U.S.  transferor  is 
required  to  recognize  gain  under  this 
section,  then  the  U.S.  transferor's  basis 
in  the  stock  of  the  transferee  foreign 
corporation  shall  be  increased  by  the 
amount  of  gain  required  to  be 
recognized  (but  not  by  any  tax  or 
interest  required  to  be  paid  on  such 
amount). 

(C)  Other  adjustments.  Other 
appropriate  adjustments  to  basis  that  are 
consistent  with  the  principles  of  this 
paragraph  (b)(3)(iv)  may  be  made  if  the 
U.S.  transferor  is  required  to  recognize 
gain  under  this  section. 

(D)  Example.  The  principles  of  this 
paragraph  (b)(3)  are  illustrated  by  the 
following  example: 

Example — (i)  Facts.  D,  a  domestic 
corporation  owning  100  percent  of  the  stock 
of  S,  a  foreign  corpwration,  transfers  all  of  the 
S  stock  to  F,  a  foreign  corporation,  in  an 
exchange  described  in  section  368(a)(1)(B). 
The  section  1248  amount  with  respect  to  the 
S  stock  is  $0.  In  the  exchange,  D  receives  20 
percent  of  the  voting  stock  of  F.  All  of  the 
requirements  of  §  1.367(a)-3(c)(l)  are 
satisfied,  and  D  enters  into  a  five-year  gain 
recognition  agreement  to  qualify  for 
nonrecognition  treatment  and  does  not  make 
the  election  contained  in  paragraph  (b)(l)(vii) 
of  this  section.  One  year  after  the  initial 
transfer,  F  transfers  all  of  the  S  stock  to  Fl 
in  an  exchange  described  in  section  351.  and 
D  complies  with  the  requirements  of 
paragraph  (g)(2)  of  this  section.  Two  years 
after  the  initial  transfer.  D  transfers  its  entire 
20  percent  interest  in  F's  voting  stock  to  a 
domestic  partnership  in  exchange  for  an 
interest  in  the  partnership.  Three  years  after 
the  initial  exchange,  S  disposes  of 
substantially  all  (as  described  in  paragraph 
(e)(3)(i)  of  this  section)  of  its  assets  in  a 
transaction  that  would  be  taxable  under  U.S. 
income  tax  principles,  and  D  is  required  by 
the  terms  of  the  gain  recognition  agreement 
to  recognize  all  the  gain  that  it  realized  on 
the  initial  transfer  of  the  stock  of  S. 

(ii)  Result.  As  a  result  of  this  gain 
recognition  and  paragraph  (b)(3)(iv)  of  this 
section,  D  is  permitted  to  increase  its  basis 
in  the  partnership  interest  by  the  amount  of 
gain  required  to  be  recognized  (but  not  by 
any  tax  or  interest  required  to  be  paid  on 
such  amount),  the  partnership  is  permitted  to 
increase  its  basis  in  the  20  percent  voting 
stock  of  F,  F  is  permitted  to  increase  its  basis 
in  the  stock  of  Fl ,  and  Fl  is  permitted  to 
increase  its  basis  in  the  stock  of  S.  S, 
however,  is  not  permitted  to  increase  its  basis 


in  its  assets  for  purposes  of  determining  the 
direct  or  indirect  U.S.  tax  results,  if  any,  on 
the  sale  of  its  assets. 

(4)  Waiver  of  period  of  limitation.  The 
U.S.  transferor  must  file,  with  the 
agreement  to  recognize  gain,  a  waiver  of 
the  period  of  limitation  on  assessment 
of  tax  upon  the  gain  realized  on  the 
transfer.  The  waiver  shall  be  executed 
on  Form  8838  (Consent  to  Extend  the 
Time  to  Assess  Tax  Under  Section 
367 — Gain  Recognition  Agreement)  and 
shall  extend  the  period  for  assessment 
of  such  tax  to  a  date  not  earlier  than  the 
eighth  full  taxable  year  following  the 
taxable  year  of  the  transfer.  Such  waiver 
shall  also  contain  such  other  terms  with  • 
respect  to  assessment  as  may  be 
considered  necessary  by  the 
Commissioner  to  ensure  the  assessment 
and  collection  of  the  correct  tax  liability 
for  each  year  for  which  the  waiver  is 
required.  The  waiver  must  be  signed  by 
a  person  who  would  be  authorized  to 
sign  the  agreement  pursuant  to  the 
provisions  of  paragraph  (a)(3)  of  this 
section. 

(5)  Annual  certification — (i)  In 
general.  The  U.S.  transferor  must  file 
with  its  income  tax  return  for  each  of 
the  five  full  taxable  years  following  the 
taxable  year  of  the  transfer  a 
certification  that  the  property 
transferred  has  not  been  disposed  of  by 
the  transferee  in  a  transaction  that  is 
considered  to  be  a  disposition  for 
purposes  of  this  section,  including  a 
disposition  described  in  paragraph  (e)(3) 
of  this  section.  The  U.S.  transferor  must 
include  with  its  annual  certification  a 
statement  describing  any  taxable 
dispositions  of  assets  by  the  transferred 
corporation  that  are  not  in  the  ordinary 
course  of  business.  The  annual 
certification  pursuant  to  this  paragraph 
(b)(5)  must  be  signed  under  penalties  of 
perjury  by  a  person  who  would  be 
authorized  to  sign  the  agreement 
pursuant  to  the  provisions  of  paragraph 
(a)(3)  of  this  section. 

(ii)  Special  rule  when  U.S.  transferor 
leaves  its  affiliated  group.  If,  at  the  time 
of  the  initial  transfer,  the  U.S.  transferor 
was  a  member  of  an  affiliated  group 
(within  the  meaning  of  section 
1504(a)(1))  filing  a  consolidated  Federal 
income  tax  return  but  not  the  parent  of 
such  group,  the  U.S.  transferor  will  file 
the  annual  certification  (and  provide  a 
copy  to  the  parent  corporation)  if  it 
leaves  the  group  during  the  term  of  the 
gain  recognition  agreement, 
notwithstanding  the  fact  that  the  parent 
entered  into  the  gain  recognition 
agreement,  extended  the  statute  of 
limitations  pursuant  to  this  section,  and 
remains  liable  (with  other  corporations 
that  were  members  of  the  group  at  the 
time  of  the  initial  transfer)  under  the 
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gain  recognition  agreement  in  the  case 
of  a  triggering  event. 

(c)  Failure  to  comply — (1)  General 
rule.  If  a  person  that  is  required  to  file 
an  agreement  under  paragraph  (b)  of  this 
section  fails  to  file  the  agreement  in  a 
timely  manner,  or  if  a  person  that  has 
entered  into  an  agreement  under 
paragraph  (b)  of  this  section  fails  at  any 
time  to  comply  in  any  material  respect 
with  the  requirements  of  this  section  or 
with  the  terms  of  an  agreement 
submitted  pursuant  hereto,  then  the 
initial  transfer  of  prop)erty  is  described 
in  section  367(a)(1)  (unless  otherwise 
excepted  under  the  rules  of  this  section) 
and  will  be  treated  as  a  taxable 
exchange  in  the  year  of  the  initial 
transfer  (or  in  the  year  of  the  failure  to 
comply  if  the  agreement  was  filed  with 

a  timely-filed  (including  extensions) 
original  (not  amended)  return  and  an 
election  under  paragraph  (b)(l)(vii)  of 
this  section  was  made).  Such  a  material 
failure  to  comply  shall  extend  the 
period  for  assessment  of  tax  until  three 
years  after  the  date  on  which  the 
Internal  Revenue  Service  receives  actual 
notice  of  the  failure  to  comply. 

(2)  Reasonable  cause  exception.  If  a 
person  that  is  permitted  under 
§  1.367(a)-3(b)  or  (c)  to  enter  into  an 
agreement  (described  in  paragraph  (b)  of 
this  section)  fails  to  file  the  agreement 
in  a  timely  manner,  as  provided  in 
paragraph  (a)(1)  of  this  section,  or  fails 
to  comply  in  any  material  respect  with 
the  requirements  of  this  section  or  with 
the  terms  of  an  agreement  submitted 
pursuant  hereto,  the  provisions  of 
paragraph  (c)(1)  of  this  section  shall  not 
apply  if  the  person  is  able  to  show  that 
such  failure  was  due  to  reasonable  cause 
and  not  willful  neglect  and  if  the  person 
files  the  agreement  or  reaches 
compliance  as  soon  as  he  becomes 
aware  of  the  failure.  Whether  a  failiue 
to  file  in  a  timely  manner,  or  materially 
comply,  was  due  to  reasonable  cause 
shall  be  determined  by  the  district 
director  under  all  the  facts  and 
circumstances. 

(d)  Use  of  security.  The  U.S.  transferor 
may  be  required  to  furnish  a  bond  or 
other  seciirity  that  satisfies  the 
requirements  of  §  301.7101-1  of  this 
chapter  if  the  district  director 
determines  that  such  security  is 
necessary  to  ensiu^  the  payment  of  any 
tax  on  the  gain  realized  but  not 
recognized  upon  the  initial  transfer. 
Such  bond  or  security  will  generally  be 
required  only  if  the  stock  or  securities 
transferred  are  a  principal  asset  of  the 
transferor  and  the  director  has  reason  to 
beUeve  that  a  disposition  of  the  stock  or 
securities  may  be  contemplated. 

(e)  Disposition  (in  whole  or  in  part)  of 
stock  of  transferred  corporation— (1)  In 


general — (i)  Definition  of  disposition. 
For  purposes  of  this  section,  a 
disposition  of  the  stock  of  the 
transferred  corporation  that  triggers  gain 
under  the  gain  recognition  agreement 
includes  any  taxable  sale  or  any 
disposition  treated  as  an  exchange 
under  this  subtitle,  (e.g.,  under  sections 
301(c)(3)(A),  302(a).  311.  336,  351(b)  or 
section  356(a)(1)),  as  well  as  any 
deemed  disposition  described  under 
paragraph  (e)(3)  of  this  section.  It  does 
not  include  a  disposition  that  is  not 
treated  as  an  exchemge,  (e.g.,  under 
section  302(d)  or  356(a)(2)).  A 
disposition  of  all  or  a  portion  of  the 
stock  of  the  transferred  corporation  by 
installment  sale  is  treated  as  a 
disposition  of  such  stock  in  the  year  of 
the  installment  sale.  A  disposition  of  the 
stock  of  the  transferred  corporation  does 
not  include  certain  transfers  treated  as 
nonrecognition  transfers  (under 
paragraph  (g)  of  this  section)  in  which 
the  gain  recognition  agreement  is 
retained  but  modified,  or  certain 
transfers  (under  paragraph  (h)  of  this 
section)  in  which  the  gain  recognition 
agreement  is  terminated  and  has  no 
further  effect. 

(ii)  Example.  The  provisions  of  this 
paragraph  (e)  are  illustrated  by  the 
following  example: 

Example.  Interaction  between  trigger  of 
gain  recognition  agreement  and  subpart  F 
rules— {\]  Facts.  A  U.S.  corporation  (USP) 
owns  all  of  the  stock  of  two  foreign 
corporations,  CFCl  and  CFC2.  USP's  section 
1248  amount  with  respect  to  CFC2  is  $30. 
USP  has  a  basis  of  $50  in  its  stock  of  CFC2; 
CFC2  has  a  value  of  $100.  In  a  transaction 
described  in  section  351  and  368(a)(1)(B), 
USP  transfers  the  stock  of  CFC2  in  exchange 
for  additional  stock  of  CFX31.  The  transaction 
is  subject  to  both  sections  367  (a)  and  (b).  See 
S§  1.367(a)-3(b)  and  1.367(b>-l(a).  To  qualify 
for  nonrecognition  treatment  under  section 
367(a),  USP  enters  into  a  5-year  gain 
recognition  agreement  for  $50  under  this 
section.  No  election  under  paragraph 
8(b)(l)(vii)  of  this  section  is  made.  USP  also 
complies  with  the  notice  requirement  under 
§1.367(b)-l(c). 

(ii)  Trigger  of  gain  recognition  agreement 
with  no  election.  Assume  that  in  year  2,  CFCl 
sells  the  stock  of  CFC2  for  SI  20.  and  that 
there  were  no  distributions  by  CFC2  prior  to 
the  sale.  USP  must  amend  its  retiuu  for  the 
year  of  the  initial  transfer  and  include  $50  in 
income  (with  interest),  $30  of  which  will  be 
recharacterized  as  a  dividend  pursuant  to 
section  1248.  As  a  result.  CFCl  has  a  basis 
of  $100  in  CFC2.  As  a  result  of  the  sale  of 
CFC2  stock  by  CFCl .  USP  will  have  $20  of 
subpart  F  foreign  personal  holding  company 
income.  See  section  951,  et  seq.,  and  the 
regulations  thereunder. 

(iii)  Trigger  of  gain  recognition  agreement 
with  election.  Assume  the  same  fads  as  in 
paragraphs  (i)  and  (ii)  of  this  Example,  except 
that  when  USP  attached  the  gain  recognition 
agreement  to  its  timely  filed  Federal  income 


tax  return  for  the  year  of  the  initial  transfer, 
it  elected  under  paragraph  (b)(l)(vii)  of  this 
section  to  include  the  amount  of  gain 
realized  but  not  recognized  on  the  initial 
transfer,  $50,  in  the  year  of  the  triggering 
event  rather  than  in  the  year  of  the  initial 
transfer.  In  such  case,  the  result  is  the  same 
as  in  paragraph  (e)(l)(ii)(B)  of  this  section, 
except  that  USP  will  include  the  $50  of  gain 
on  its  year  2  return,  together  with  interest. 
For  purposes  of  determining  the  dividend 
component,  if  any,  of  the  $50  inclusion,  USP 
will  take  into  account  the  section  1248 
amount  of  CFC2  at  the  time  of  the  disposition 
in  Year  2. 

(2)  Partial  disposition.  If  the  transferee 
foreign  corporation  disposes  of  (or  is 
deemed  to  dispose  of)  only  a  portion  of 
the  transferred  stock  or  securities,  then 
the  U.S.  transferor  is  required  to 
recognize  only  a  proportionate  amount 
of  the  gain  realized  but  not  recognized 
upon  the  initial  transfer  of  the 
transferred  property.  The  proportion 
required  to  be  recognized  shall  be 
determined  by  reference  to  the  relative 
fair  market  values  of  the  transferred 
stock  or  securities  disposed  of  and 
retained.  Solely  for  purposes  of 
determining  whether  the  U.S.  transferor 
must  recognize  income  under  the 
agreement  described  in  paragraph  (b)  of 
this  section,  in  the  case  of  transferred 

Sroperty  (including  stock  or  securities) 
lat  is  fungible  with  other  property 
ov*med  by  the  transferee  foreign 
corporation,  a  disposition  by  such 
corporation  of  any  such  property  shall 
be  deemed  to  be  a  disposition  of  no  less 
than  a  ratable  portion  of  the  transferred 
property. 

(3)  Deemed  dispositions  of  stock  of 
transferred  corporation — (i)  Disposition 
by  transferred  corporation  of 
substantially  all  of  its  assets— (A)  In 
general.  Unless  an  exception  applies  (as 
described  in  paragraph  (e)(3)(i)(B)  of 
this  section),  a  transferee  foreign 
corporation  will  be  treated  as  having 
disposed  of  the  stock  or  securities  of  the 
transferred  corporation  if,  within  the 
term  of  the  gain  recognition  agreement, 
the  transferred  corporation  makes  a 
disposition  of  substantially  all  (within 
the  meaning  of  section  368(a)(1)(C))  of 
its  assets  (including  stock  in  a 
subsidiary  corporation  or  an  interest  in 
a  partnership).  If  the  initial  transfer  that 
necessitated  the  gain  recognition 
agreement  was  an  indirect  stock 
transfer,  see  §  1.367(a)-3(d)(2)(v).  If  the 
transferred  corporation  is  a  U.S. 
corporation,  see  paragraph  (h)(2)  of  this 
section. 

(B)  The  transferee  foreign  corporation 
will  not  be  deemed  to  have  disposed  of 
the  stock  of  the  transferred  corporation 
if  the  transferred  corporation  is 
liquidated  into  the  transferee  foreign 
corporation  imder  sections  337  and  332, 
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provided  that  the  transferee  foreign 
corporation  does  not  dispose  of 
substantially  all  of  the  assets  formerly 
held  by  the  transferred  corporation  (and 
considered  for  purposes  of  the 
substantially  all  determination)  within 
the  remaining  period  during  which  the 
gain  recognition  agreement  is  in  effect. 
A  nonrccognition  transfer  is  not  counted 
for  purposes  of  the  substantially  all 
determination  as  a  disposition  if  the 
transfer  satisfies  the  requirements  of 
paragraph  (g)(3)  of  this  section.  A 
disposition  does  not  include  a 
compulsory  transfer  as  described  in 
§  1.367(a)-4T(f)  that  was  not  reasonably 
forseeable  by  the  U.S.  transferor  at  the 
time  of  the  initial  transfer. 

(ii)  U.S.  transferor  becomes  a  non- 
citizen  nonresident.  If  a  U.S.  transferor 
loses  U.S.  citizenship  or  a  long-term 
resident  ceases  to  be  taxed  as  a  lawful 
permanent  resident  (as  defined  in 
section  877(e)(2)),  then  immediately 
prior  to  the  date  that  the  U.S.  transferor 
loses  U.S.  citizenship  or  ceases  to  be 
taxed  as  a  long-term  resident,  the  gain 
recognition  agreement  will  be  triggered 
as  if  the  transferee  foreign  corporation 
disposed  of  all  of  the  stock  of  the 
transferred  corporation  in  a  taxable 
transaction  on  such  date.  No  additional 
inclusion  is  required  under  section  877, 
and  a  gain  recognition  agreement  under 
section  877  may  not  be  used  to  avoid 
taxation  under  section  367(a)  resulting 
from  the  trigger  of  the  section  367(a) 
gain  recognition  agreement. 

(f)  Effect  on  gain  recognition 
agreement  if  U.S.  transferor  goes  out  of 
existence — (1)  In  general.  If  an 
individual  transferor  that  has  entered 
into  an  agreement  under  under 
paragraph  (b)  of  this  section  dies,  or  if 
a  U.S.  trust  or  estate  that  has  entered 
into  an  agreement  under  paragraph  (b) 
of  this  section  goes  out  of  existence  and 
is  not  required  to  recognize  gain  as  a 
consequence  thereof  with  respect  to  all 
of  the  stock  of  the  transferee  foreign 
corporation  received  in  the  initial 
transfer  and  not  previously  disposed  of, 
then  the  gain  recognition  agreement  will 
be  triggered  unless  one  of  the  following 
requirements  is  met — 

U)  The  person  winding  up  the  affairs 
of  the  transferor  retains,  for  the  duration 
of  the  waiver  of  the  statute  of  Umitations 
relating  to  the  gain  recognition 
agreement,  assets  to  meet  any  possible 
liability  of  the  transferor  under  the 
duration  of  the  agreement; 

(ii)  The  person  winding  up  the  affairs 
of  the  transferor  provides  security  as 
provided  under  paragraph  (d)  of  this 
section  for  any  possible  liabiUty  of  the 
transferor  under  the  agreement;  or 

(iii)  The  transferor  obtains  a  ruling 
from  the  Internal  Revenue  Service 


providing  for  successors  to  the 
transferor  under  the  gain  recognition 
agreement. 

(2)  Special  rule  when  U.S.  transferor 
is  a  corporation — (i)  U.S.  transferor  goes 
out  of  existence  pursuant  to  the 
transaction.  If  the  transferor  is  a  U.S. 
corporation  that  goes  out  of  existence  in 
a  transaction  in  which  the  transferor's 
gain  would  have  qualified  for 
nonrecognition  treatment  under 
§  1.367(a)-3(b)  or  (c)  had  the  U.S. 
transferor  remained  in  existence  and 
entered  into  a  gain  recognition 
agreement,  then  the  gain  may  generally 
qualify  for  nonrecognition  treatment 
only  if  the  U.S.  transferor  is  owmed  by 
a  single  U.S.  parent  corporation  and  the 
U.S.  transferor  and  its  parent 
corporation  file  a  consolidated  Federal 
income  tax  return  for  the  taxable  year 
that  includes  the  transfer,  and  the 
parent  of  the  consolidated  group  enters 
into  the  gain  recognition  agreement. 
However,  notwithstanding  the 
preceding  sentence,  a  U.S.  transferor 
that  was  controlled  (within  the  meaning 
of  section  368(c))  by  five  or  fewer 
domestic  corporations  may  request  a 
ruling  that,  if  certain  conditions 
prescribed  by  the  Internal  Revenue 
Service  are  satisfied,  the  transaction 
may  qualify  for  nonrecognition 
treatment. 

(ii)  U.S.  corporate  transferor  is 
liquidated  after  gain  recognition 
agreement  is  filed.  If  a  U.S.  transferor 
files  a  gain  recognition  agreement  but  is 
liquidated  during  the  term  of  the  gain 
recognition  agreement,  such  agreement 
will  be  terminated  if  the  liquidation 
does  not  qualify  as  a  tax-free  liquidation 
under  sections  337  and  332  and  the  U.S. 
transferor  includes  in  income  any  gain 
from  the  liquidation.  If  the  liquidation 
qualifies  for  nonrecognition  treatment 
under  sections  337  and  332,  the  gain 
recognition  agreement  will  be  triggered 
unless  the  U.S.  parent  corporation  and 
the  U.S.  transferor  file  a  consolidated 
Federal  income  tax  return  for  the 
taxable  year  that  includes  the  dates  of 
the  initial  transfer  and  the  liquidation  of 
the  U.S.  transferor,  and  the  U.S.  parent 
enters  into  a  new  gain  recognition 
agreement  and  complies  with  reporting 
requirements  similar  to  those  contained 
in  paragraph  (g)(2)  of  this  section. 

(g)  Effect  on  gain  recognition 
agreement  of  certain  nonrecognition 
transactions — (1)  Certain 
nonrecognition  transfers  of  stock  or 
securities  of  the  transferee  foreign 
corporation  by  the  U.S.  transferor.  If  the 
U.S.  transferor  disposes  of  any  stock  of 
the  transferee  foreign  corporation  in  a 
nonrecognition  transfer  and  the  U.S. 
transferor  comphes  with  reporting 
requirements  similar  to  those  contained 


in  paragraph  (g)(2)  of  this  section,  the 
U.S.  transferor  shall  continue  to  be 
subject  to  the  terms  of  the  gain 
recognition  agreement  in  its  entirety. 

(2)  Certain  nonrecognition  transfers  of 
stock  or  securities  of  the  transferred 
corporation  by  the  transferee  foreign 
corporation,  (i)  If,  during  the  period  the 
gain  recognition  agreement  is  in  effect. 
5je  transferee  foreign  corporation 
disposes  of  all  or  a  portion  of  the  stock 
of  the  transferred  corporation  in  a 
transaction  in  which  gain  or  loss  would 
not  be  required  to  be  recognized  by  the 
transferee  foreign  corporation  under 
U.S.  income  tax  principles,  such 
disposition  will  not  be  treated  as  a 
disposition  within  the  meaning  of 
paragraph  (e)  of  this  section  if  the 
transferee  foreign  corporation  receives 
(or  is  deemed  to  receive),  in  exchange 
for  the  property  disposed  of,  stock  in  a 
corporation,  or  an  interest  in  a 
partnership,  that  acquired  the 
transferred  property  (or  receives  stock  in 
a  corporation  that  controls  the 
corporation  acquiring  the  transferred 
property);  and  the  U.S.  transferor 
complies  with  the  requirements  of 
paragraphs  (g)(2)(ii)  through  (iv)  of  this 
section. 

(ii)  The  U.S.  transferor  must  provide 
a  notice  of  the  transfer  with  its  next 
annual  certification  under  paragraph 
(b)(5)  of  this  section,  setting  forth — 

(A)  A  description  of  the  transfer; 

(B)  The  applicable  nonrecognition 
provision;  and 

(C)  The  name,  address,  and  taxpayer 
identification  number  (if  any)  of  the 
new  transferee  of  the  transferred 
property. 

(iii)  The  U.S.  transferor  must  provide 
with  its  next  annual  certification  a  new 
agreement  to  recognize  gain  (in 
accordance  with  the  rules  of  paragraph 
(b)  of  this  section)  if,  prior  to  the  close 
of  the  fifth  full  taxable  year  following 
the  taxable  year  of  the  initial  transfer, 
either — 

(A)  The  initial  transferee  foreign 
corporation  disposes  of  the  interest  (if 
any)  which  it  received  in  exchange  for 
the  transferred  property  (other  than  in  a 
disposition  which  itself  qualifies  under 
the  rules  of  this  paragraph  (g)(2));  or 

(B)  The  corporation  or  partnership 
that  acquired  the  property  disposes  of 
such  property  (other  than  in  a 
disposition  which  itself  qualifies  under 
the  rules  of  this  paragraph  (g)(2));  or 

(C)  There  is  any  other  disposition  that 
has  the  effect  of  an  indirect  disposition 
of  the  transferred  property. 

(iv)  If  the  U.S.  transferor  is  required 
to  enter  into  a  new  gain  recognition 
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agreement,  as  provided  in  paragraph 
(gj(2)(iii)  of  this  section,  the  U.S. 
transferor  must  provide  with  its  next 
annual  certification  (described  in 
paragraph  (b)(5)  of  this  section)  a 
statement  that  arrangements  have  been 
made,  in  connection  with  the 
nonrecognition  transfer,  ensuring  that 
the  U.S.  transferor  will  be  informed  of 
any  subsequent  disposition  of  property 
with  respect  to  which  recognition  of 
gain  would  be  required  under  the 
agreement. 

(3)  Certain  nonrecognition  transfers  of 
assets  by  the  transferred  corporation.  A 
disposition  by  the  transferred 
corporation  of  all  or  a  portion  of  its 
assets  in  a  transaction  in  which  gain  or 
loss  would  not  be  required  to  be 
recognized  by  the  transferred 
corporation  imder  U.S.  income  tax 
principles,  will  not  be  treated  as  a 
disposition  within  the  meaning  of 
paragraph  (e)(3)  of  this  section  if  the 
transferred  corporation  receives  in 
exchange  stock  or  securities  in  a 
corporation  or  an  interest  in  a 
partnership  that  acquired  the  assets  of 
the  transferred  corporation  (or  receives 
stock  in  a  corporation  that  controls  the 
corporation  acquiring  the  assets).  If  the 
transaction  would  be  treated  as  a 
disposition  of  substantially  all  of  the 
transferred  corporation's  assets,  the 
preceding  sentence  shall  only  apply  if 
the  U.S.  transferor  complies  with 
reporting  requirements  comparable  to 
those  of  paragraphs  (g)(2)(ii)  through  (iv) 
of  this  section,  providing  for  notice,  an 
agreement  to  recognize  gain  in  the  case 
of  a  direct  or  indirect  disposition  of  the 
assets  previously  held  by  the  transferred 
corporation,  and  an  assxirance  that 
necessary  information  will  be  provided 
to  appropriate  parties. 

(h)  Transactions  that  terminate  the 
gain  recognition  agreement — (1) 
Taxable  disposition  of  stock  or 
securities  of  transferee  foreign 
corporation  by  U.S.  transferor,  (i)  If  the 
U.S.  transferor  disposes  of  all  of  the 
stock  of  the  transferee  foreign 
corporation  that  it  received  in  the  initial 
transfer  in  a  transaction  in  which  all 
realized  gain  (if  any)  is  recognized 
currently,  then  the  gain  recognition 
agreement  shall  terminate  and  have  no 
further  effect.  If  the  transferor  disposes 
of  a  portion  of  the  stock  of  the  transferee 
foreign  corporation  that  it  received  in 
the  initial  transfer  in  a  taxable 
transaction,  then  in  the  event  that  the 
gain  recognition  agreement  is  later 
triggered,  the  transferor  shall  be 
required  to  recognize  only  a 
proportionate  amount  of  the  gain  subject 
to  the  gain  recognition  agreement  that 
would  otherwise  be  required  to  be 
recognized  on  a  subsequent  disposition 


of  the  transferred  prop>erty  under  the 
rules  of  paragraph  (b)(2)  of  this  section. 
The  proportion  requirfed  to  be 
recognized  shall  be  determined  by 
reference  to  the  percentage  of  stock  (by 
value)  of  the  transferee  foreign 
corporation  received  in  the  initial 
transfer  that  is  retained  by  the  United 
States  transferor. 

(ii)  The  rule  of  this  paragraph  (h)  is 
illustrated  by  the  following  example: 

Example.  A,  a  United  States  citizen,  owns 
100  percent  of  the  outstanding  stock  of 
foreign  corporation  X.  In  a  transaction 
descrit)ed  in  section  351.  A  exchanges  his 
stock  in  X  (and  other  assets)  for  100  percent 
of  the  outstanding  voting  and  nonvoting 
stock  of  foreign  corporation  Y.  A  submits  an 
agreement  under  the  rules  of  this  section  to 
recognize  gain  upon  a  later  disposition.  In 
the  following  year,  A  disposes  of  60  {}ercent 
of  the  fiair  market  value  of  the  stock  of  Y.  thus 
terminating  60  percent  of  the  gain 
recognition  agreement.  One  year  thereafter.  Y 
disposes  of  50  percent  of  the  iaii  market 
value  of  the  stock  of  X.  A  is  required  to 
include  in  his  income  in  the  year  of  the  later 
disposition  20  percent  (40  percent  interest  in 
Y  multiplied  by  a  50  percent  disposition  of 
X)  of  the  gain  that  A  realized  but  did  not 
recognize  on  his  initial  transfer  of  X  stock  to 
Y. 

(2)  Certain  dispositions  by  a  domestic 
transferred  corporation  of  substantially 
all  of  its  assets.  If  the  transferred 
corporation  is  a  domestic  corporation 
and  the  U.S.  transferor  and  the 
transferred  corporation  filed  a 
consolidated  Federal  income  tax  return 
at  the  time  of  the  transfer,  the  gain 
recognition  agreement  shall  terminate 
and  cease  to  have  effect  if.  during  the 
term  of  such  agreement,  the  transferred 
corporation  disposes  of  substantially  all 
of  its  assets  in  a  transaction  in  which  all 
realized  gain  is  recognized  currently.  If 
an  indirect  stock  transfer  necessitated 
the  filing  of  the  gain  recognition 
agreement,  such  agreement  shall 
terminate  if,  immediately  prior  to  the 
indirect  transfer,  the  U.S.  transferor  and 
the  acquired  corporation  filed  a 
consolidated  return  (or,  in  the  case  of  a 
section  368(a)(1)(A)  and  (a)(2)(E) 
reorganization  described  in  §  1.367(a)- 
3(d)(l)(ii),  the  U.S.  transferor  and  the 
acquiring  corporation  filed  a 
consolidated  return)  and  the  transferred 
corporation  disposes  of  substantially  all 
of  its  assets  (taldng  into  account 

§  1.367(a}-3(d)(2)(v))  in  a  transaction  in 
which  all  realized  gain  is  recognized 
currently. 

(3)  Distribution  by  transferee  foreign 
corporation  of  stock  of  transferred 
corporatiofi  that  qualifies  under  section 
355  or  section  337.  If,  during  the  term 
of  the  gain  recognition  agreement,  the 
transferee  foreign  corporation 
distributes  to  the  U.S.  transferor,  in  a 


transaction  that  qualifies  under  section 
355,  or  in  a  liquidating  distribution  that 
qualifies  under  sections  332  and  337, 
the  stock  that  initially  necessitated  the 
filing  of  the  gain  recognition  agreement 
(and  any  additional  stock  received  after 
the  initial  transfer),  the  gain  recognition 
agreement  shall  terminate  and  have  no 
further  effect,  provided  that 
immediately  after  the  section  355 
distribution  or  section  332  liquidation, 
the  U.S.  transferor's  basis  in  the 
transferred  stock  is  less  than  or  equal  to 
the  basis  that  it  had  in  the  transferred 
stock  immediately  prior  to  the  initial 
transfer  that  necessitated  the  GRA. 

(i)  Effective  date.  The  rules  of  this 
section  shall  apply  to  transfers  that 
occiu-  on  or  after  July  20,  1998.  For 
mattera  covered  in  this  section  for 
periods  before  July  20,  1998,  the 
corresponding  rules  of  §  1.367(a)-3T(g) 
(see  26  CFR  part  1.  revised  April  1, 
1998)  and  Notice  87-85  ((1987-2  C.B. 
395):  see  §601.601(d)(2)(ii)  of  this 
chapter)  apply.  In  addition,  if  a  U.S. 
transferor  entered  into  a  gain 
recognition  agreement  for  transfers  prior 
to  July  20, 1998,  then  the  rules  of 
§  1.367(a)-3T(g)  (see  26  CFR  part  1, 
revised  April  1, 1998)  shall  continue  to 
apply  in  lieu  of  this  section  in  the  event 
of  any  direct  or  indirect  nonrecognition 
transfer  of  the  same  property.  See,  also, 
§1.367(a)-3(fl. 

Par.  6.  Section  1.367(b)-l  is  added  to 
read  as  follows; 

§1.367(bH    Ottwr  transfers. 

(a)  Scope.  Section  367(b)  and  the 
regulations  thereunder  set  forth  certain 
rules  regarding  the  extent  to  which  a 
foreign  corporation  shall  be  considered 
to  be  a  corporation  in  connection  with 
an  exchange  to  which  section  367(b) 
applies.  An  exchange  to  which  section 
367(b)  apphes  is  any  exchange 
described  in  section  332,  351,  354,  355, 
356  or  361,  with  respect  to  which  the 
status  of  a  foreign  corporation  as  a 
corporation  is  relevant  for  determining 
the  extent  to  which  income  shall  be 
recognized  or  for  determining  the  effect 
of  the  transaction  on  earnings  and 
profits,  basis  of  stock  or  securities,  or 
basis  of  assets.  Notwithstanding  the 
preceding  sentence,  a  section  367(b) 
exchange  does  not  include  a  transfer  to 
the  extent  that  the  foreign  corporation 
fails  to  be  treated  as  a  corporation  by 
reason  of  section  367(a)(1).  See 

§  1.367(a)-3(b)(2)(ii)  for  an  illustration 
of  the  interaction  of  sections  367  (a)  and 
(b).  This  paragraph  applies  for  transfera 
occurring  on  or  after  July  20.  1998. 

(b)  [Reserved].  For  further  guidance, 
see  S7.367(b}-l(b)  of  this  chapter. 

(c)  Notice  required — (1)  In  general.  If 
any  person  referred  to  in  section  6012 
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(relating  to  the  requirement  to  make 
returns  of  income)  realized  gain  or  other 
income  (whether  or  not  recognized)  on 
account  of  any  exchange  to  which 
section  367(b)  applies,  such  person 
must  file  a  notice  of  such  exchange  on 
or  before  the  last  date  for  filing  a  Federal 
income  tax  return  (taking  into  account 
any  extensions  of  time  therefor)  for  the 
person's  taxable  year  in  which  such  gain 
or  other  income  is  realized.  This  notice 
must  be  filed  with  the  district  director 
with  whom  the  person  would  be 
required  to  file  a  Federal  income  tax 
return  for  the  taxable  year  in  which  the 
exchange  occurs.  Notwithstanding 
anything  in  this  paragraph  (c)(1)  to  the 
contrary,  no  notice  under  this  paragraph 
(c)(1)  is  required  to  the  extent  a 
transaction  is  described  in  both  section 
367(a)  and  (b),  and  the  exchanging 
person  is  not  a  United  States 
shareholder  of  the  corporation  whose 
stock  is  exchanged.  This  paragraph 
applies  to  transfers  occurring  on  or  after 
July  20, 1998. 

(c)(2)  through  (f)  (Reserved).  For 
further  guidance,  see  §  7.367(b)-l(c)(2) 
through  (f)  of  this  chapter. 

Par.  6a.  Section  1.367(b)-4  is  added 
to  read  as  follows: 

§  1 .  367(b)-4  Certal  n  exchanges  of  stock 
described  In  section  354,  351.  or  sections 
354  and  351. 

(a)  In  general.  This  section  applies  to 
an  exchange  of  stock  in  a  foreign 
corporation  by  a  United  States 
shareholder  if  the  exchange  is  described 
in  section  351,  or  is  described  in  section 
354  and  is  made  pursuant  to  a 
reorganization  described  in  section 
368(a)(1)(B)  (including  an  exchange  that 
is  also  described  in  section  351), 
without  regard  to  whether  the  exchange 
may  also  be  described  in  section  361. 

(b)  Recognition  of  income.  If  an 
exchange  is  described  in  paragraph 
(b)(1),  (2)  or  (3)  of  this  section,  the 
exchanging  shareholder  shall  include  in 
income  as  a  deemed  dividend  the 
section  1248  amount  attributable  to  the 
stock  that  it  exchanges.  See,  also, 

§  1.367(a)-3(b)(2).  However,  in  the  case 
of  a  recapitahzation  described  in 
paragraph  (b)(3)  of  this  section  that 
occurred  prior  to  July  20,  1998.  the 
exchanging  shareholder  shall  include 
the  section  1248  amount  on  its  tax 
return  for  the  taxable  year  that  includes 
the  exchange  described  in  paragraph 
(b)(2)(iii)  of  this  section  (and  not  in  the 
taxable  year  of  the  recapitalization), 
except  that  no  inclusion  is  required  if 
both  the  recapitalization  and  the 
exchange  described  in  paragraph 
(b)(2)(iii)  of  this  section  occurred  prior 
to  July  20. 1998. 


(1)  Loss  of  United  States  shareholder 
or  controlled  foreign  corporation  status. 
An  exchange  is  described  in  this 
paragraph  (b)(1)  if — 

(i)  An  exchanging  shareholder 
receives  stock  of  a  foreign  corporation 
that  is  not  a  controlled  foreign 
corporation; 

(ii)  An  exchanging  shareholder 
receives  stock  of  a  controlled  foreign 
corporation  as  to  which  the  exchanging 
United  States  shareholder  is  not  a 
United  States  shareholder;  or 

(iii)  The  corporation  whose  stock  is 
exchanged  is  not  a  controlled  foreign 
corporation  immediately  after  the 
transfer. 

(2)  Receipt  by  domestic  corporation  of 
preferred  or  other  stock  in  certain 
instances.  An  exchange  is  described  in 
this  paragraph  (b)(2)  if^ 

(i)  Immediately  before  the  exchange, 
the  foreign  acquired  corporation  and  the 
foreign  acquiring  corporations  are  not 
members  of  the  same  affiUated  group 
(within  the  meaning  of  section  1504(a), 
but  without  regard  to  the  exceptions  set 
forth  in  section  1504(b),  and 
substituting  the  words  "more  than  50" 
in  place  of  the  words  "at  least  80"  in 
sections  1504(a)(2)(A)  and  (B)); 

(ii)  Immediately  after  the  exchange,  a 
domestic  corporation  meets  the 
ownership  threshold  specified  by 
section  902(a)  or  (b)  such  that  it  may 
qualify  for  a  deemed  paid  foreign  tax 
credit  if  it  receives  from  the  foreign 
acquiring  corporation  a  distribution 
(directly  or  through  tiers)  of  its  earnings 
and  profits;  and 

(iii)  The  exchanging  shareholder 
receives  preferred  stock  (other  than 
preferred  stock  that  is  fully  participating 
with  respect  to  dividends,  redemptions 
and  corporate  growth)  in  consideration 
for  common  stock  or  preferred  stock  that 
is  fully  participating  with  respect  to 
dividends,  redemptions  and  corporate 
growth,  or,  in  the  discretion  of  the 
District  Director  (and  without  regard  to 
whether  the  stock  exchanged  is  common 
stock  or  preferred  stock),  receives  stock 
that  entitles  it  to  participate  (through 
dividends,  redemption  payments  or 
otherwise)  disproportionately  in  the 
earnings  generated  by  particular  assets 
of  the  foreign  acquired  corporation  or 
foreign  acquiring  corporation.  See,  e.g., 
paragraph  (b)(4)  Example  1  through 
Example  3  of  this  section. 

(3)  Certain  exchanges  involving 
recapitalizations.  An  exchange  pursuant 
to  a  recapitalization  under  section 
368(a)(1)(E)  shall  be  deemed  to  be  an 
exchange  described  in  this  paragraph 
(b)(3)  if  the  following  conditions  are 
satisfied — 

(i)  During  the  24-month  period 
immediately  preceding  or  following  the 


date  of  the  recapitalization,  the 
corporation  that  undergoes  the 
recapitalization  (or  a  predecessor  of.  or 
successor  to,  such  corporation)  also 
engages  in  a  transaction  that  would  be 
described  in  paragraph  (b)(2)  of  this 
section  but  for  paragraph  (b)(2)(iii)  of 
this  section,  either  as  the  foreign 
acquired  corporation  or  the  foreign 
acquiring  corporation;  and 

Ui)  The  exchange  in  the 
recapitalization  is  described  in 
paragraph  (b)(2)(iii)  of  this  section. 

(4)  Examples.  The  rules  of  paragraph 
(b)(2)  of  this  section  are  illustrated  by 
the  following  examples: 

Example  1 — (i)  Facts.  FCl  is  a  foreign 
corporation.  DC  is  a  domestic  corporation 
that  is  unrelated  to  FCl.  DC  owns  all  of  the 
outstanding  stock  of  FC2,  a  foreign 
cor(>oration.  and  PC2  has  no  outstan(iing 
preferred  stock.  The  value  of  FC2  is  SI 00  and 
DC  has  a  basis  of  $50  in  the  stock  of  FC2.  The 
section  1248  amount  attributable  to  the  stock 
of  FC2  held  by  DC  is  $20.  In  a  reorganization 
described  in  section  368(a)(1)(B).  FCl 
acquires  all  of  the  stock  of  FC2  and,  in 
exchange.  DC  receives  FCl  voting  preferred 
stock  that  constitutes  10  percent  of  the 
outstanding  voting  stock  of  FCl  for  purposes 
of  section  902(a).  Immediately  after  the 
exchange,  FCl  and  FC2  are  controlled  foreign 
corporations  and  DC  is  a  United  States 
shareholder  of  FCl ,  so  paragraph  (b)(1)  of 
this  section  does  not  require  inclusion  in 
income  of  the  section  1248  amount. 

(ii)  Result.  Pursuant  to  §  1.367(a)-3(b)(2). 
the  transfer  is  subject  to  both  section  367(a) 
and  section  367(b).  Under  §  1.367(a)-3(b)(l), 
DC  will  not  be  subject  to  tax  under  section 
367(a)(1)  if  it  enters  into  a  gain  recognition 
agreement  in  accordance  with  8  l-367(a)-8. 
The  amount  of  the  gain  recognition 
agreement  is  $50  less  any  inclusion  under 
section  367(b).  Even  though  paragraph  (b)(1) 
of  this  section  does  not  apply  to  require 
inclusion  in  income  by  DC  of  the  section 
1248  amount.  DC  must  nevertheless  include 
the  $20  section  1248  amount  in  income  as>a 
deemed  dividend  from  FC2  under  paragraph 
(b)(2)  of  this  section.  Thus,  if  DC  enters  into 
a  gain  recognition  agreement,  the  amount  is 
$30  (the  $50  gain  realized  less  the  $20 
recognized  under  section  367(b)).  (If  DC  fails 
to  enter  into  a  gain  recognition  agreement,  it 
must  include  in  income  under  section 
367(a)(1)  the  $50  of  gain  realized;  $20  of 
which  is  treated  as  a  dividend.  Section  367(b) 
does  not  apply  in  such  case.) 

Example  2—^i)  Facts.  The  facU  are  the 
same  as  in  Example  1,  except  that  DC  owns 
all  of  the  outstanding  stock  of  FCl 
immediately  before  the  transaction. 

(ii)  Result.  Both  section  367(a)  and  section 
367(b)  apply  to  the  transfer.  Paragraph  {b)(2) 
of  this  section  does  not  apply  to  require 
inclusion  of  the  section  1248  amount.  Under 
paragraph  (b)(2)(i)  of  this  section,  the 
transaction  is  outside  the  scope  of  paragraph 
(b)(2)  of  this  section,  because  FCl  and  FC2 
are.  immediately  before  the  transaction, 
members  of  the  same  affiliated  group  (within 
the  meaning  of  such  paragraph).  Thus,  if  DC 
enters  into  a  gain  recognition  agreement  in 
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accordance  with  §  1.367(a)-8,  the  amount  of 
such  agreement  is  S50.  As  in  Example  1,  if 
DC  fails  to  enter  into  a  gain  recognition 
agreement,  it  must  include  in  income  S50, 
S20  of  which  will  be  treated  as  a  dividend. 

Example  3 — (i)  Facts.  FCl  is  a  foreign 
corporation.  DC  is  a  domestic  corporation 
that  is  unrelated  to  FCl.  DC  owns  all  of  the 
stock  of  FC2,  a  foreign  corporation.  The 
section  1248  amount  attributable  to  the  stock 
of  FC2  held  by  DC  is  S20.  In  a  reorganization 
described  in  section  368(a)(1)(B),  FCl 
acquires  all  of  the  stock  of  FC2  in  exchange 
for  FCl  voting  stock  that  constitutes  10 
percent  of  the  outstanding  voting  stock  of 
FCl  for  purposes  of  section  902(a).  The  FCl 
voting  stock  received  by  DC  in  the  exchange 
carries  voting  rights  in  FCl ,  but  by  agreement 
of  the  parties  the  shares  entitle  the  holder  to 
dividends,  amounts  to  be  paid  on 
redemption,  and  amounts  to  be  paid  on 
liquidation,  which  are  to  be  determined  by 
reference  to  the  earnings  or  value  of  FC2  as 
of  the  date  of  such  event,  and  which  are 
affected  by  the  earnings  or  value  of  FCl  only 
if  FCl  becomes  insolvent  or  has  insufficient 
capital  surplus  to  p>ay  dividends. 

(ii)  Result.  Under  §  1.367(a)-3(b)(l).  DC 
will  not  be  subject  to  tax  under  section 
367(a)(1)  if  it  enters  into  a  gain  recognition 
agreement  with  respect  to  the  transfer  of  FC2 
stock  to  FCl.  Under  §  1.367(a>-3(b)(2).  the 
exchange  will  be  subject  to  the  provisions  of 
section  367(b)  and  the  regulations  thereunder 
to  the  extent  that  it  is  not  subject  to  tax  under 
section  367(a)(1).  Furthermore,  even  if  DC 
would  not  otherwise  be  required  to  recognize 
income  under  this  section,  the  District 
Director  may  nevertheless  require  that  EXH 
include  the  S20  section  1248  amount  in 
income  as  a  deemed  dividend  from  FC2 
under  paragraph  (b)(2)  of  this  section. 

(5)  Special  rules  for  applying  section 
1248  to  subsequent  exchanges,  (i)  If 
income  is  not  required  to  be  recognized 
under  paragraph  (b)  of  this  section  in  a 
transaction  described  in  paragraph  (b)(1) 
of  this  section  involving  a  foreign 
acquiring  corporation,  then,  for 
purposes  of  applying  section  1248  or 
367(b)  to  subsequent  exchanges,  the 
earnings  and  profits  attributable  to  an 
exchanging  shareholder's  stock  received 
in  the  transaction  shall  be  determined 
by  reference  to  the  exchanging 
shareholder's  pro  rata  interest  in  the 
earnings  and  profits  of  the  foreign 
acquiring  corporation  and  foreign 
acquired  corporation  that  accrue  after 
the  transaction,  as  well  as  its  pro  rata 
interest  in  the  earnings  and  profits  of 
the  foreign  acquired  corporation  that 
accrued  prior  to  the  transaction.  See 
also  section  1248(c)(2)(D)(ii).  The 
earnings  and  profits  attributable  to  an 
exchanging  shareholder's  stock  received 
in  the  transaction  shall  not  include  any 
earnings  and  profits  of  the  foreign 
acquiring  corporation  that  accrued  prior 
to  the  transaction. 

(ii)  The  following  example  illustrates 
this  paragraph  (b)(5): 


Example,  (i)  Facts.  DCl,  a  domestic 
corporation,  owns  all  of  the  stock  of  FCl,  a 
foreign  corporation.  DCl  has  owned  all  of  the 
stock  of  FCl  since  FCl's  formation.  DC2.  a 
domestic  corporation,  owns  all  of  the  stock 
of  FC2,  a  foreign  corporation.  DC2  has  owned 
all  of  the  stock  of  FC2  since  FC2's  formation. 
DCl  and  DC2  are  unrelated.  In  a 
reorganization  described  in  section 
368(a)(1)(B).  DCl  transfers  all  of  the  stock  of 
FCl  to  FC2  in  exchange  for  40  percent  of 
FC2.  DCl  enters  into  a  five-year  gain 
recognition  agreement  under  the  provisions 
of  §§  1.367(a)-3(b)  and  1.367(a)-8  with 
respect  to  the  transfer  of  FCl  stock  to  FC2. 

(ii)  Result.  DCl's  transfer  of  FCl  to  FC2  is 
an  exchange  described  in  paragraph  (b)  of 
this  section.  Because  the  transfer  is  not 
described  in  paragraph  (b)(1).  2)  or  (3)  of  this 
section,  DCl  is  not  required  to  include  in 
income  the  section  1248  amount  attributable 
to  the  exchanged  FCl  stock  and  the  special 
rule  of  this  paragraph  (b)(5)  applies.  Thus,  for 
purposes  of  applying  section  1248  or  section 
367(b)  to  subsequent  exchanges,  the  earnings 
and  profits  attributable  to  DCl's  interest  in 
FC2  will  be  determined  by  reference  to  40 
percent  of  the  post-reorganization  earnings 
and  profits  of  FCl  and  FC2,  and  by  reference 
to  100  percent  of  the  pre-reorganization 
earnings  and  profits  of  FCl.  The  earnings  and 
profits  attributable  to  DCl's  interest  in  FC2 
do  not  include  any  earnings  and  profits 
accrued  by  FC2  prior  to  the  transaction. 
Those  earnings  and  profits  are  attributed  to 
DC2  under  section  1248. 

(6)  Effective  date.  This  section  applies 
to  transfers  occurring  on  or  after  July  20, 
1998. 

(c)  and  (d)  [Reserved].  For  further 
guidance,  see  §  7.367(b)-4(c)  and  (d)  of 
this  chapter. 

Par.  7.  In  §  1.367(b)-7,  paragraphs  (a) 
and  (b)  are  added  to  read  as  follows: 

§1.367(b)-7    Exchange  of  stock  described 
in  section  354. 

(a)  Scope.  (1)  This  section  applies  to 
an  exchange  of  stock  in  a  foreign 
corporation  (other  than  a  foreign 
investment  company  as  defined  in 
section  1246(b))  occurring  on  or  after 
July  20,  1998. 

(i)  The  exchange  is  described  in 
section  354  or  356  and  is  made  pursuant 
to  a  reorganization  described  in  section 
368(a)(1)(B)  through  (F);  and 

(ii)  The  exchanging  person  is  either  a 
United  States  shareholder  or  a  foreign 
corporation  having  a  United  States 
shareholder  who  is  also  a  United  States 
shareholder  of  the  corporation  whose 
stock  is  exchanged. 

(2)  However,  this  section  shall  not 
apply  if  a  United  States  shareholder 
exchanges  stock  of  a  foreign  corporation 
in  an  exchange  described  in  section 
368(a)(1)(B).  For  further  guidance,  see 
§1.367(b}-4. 

(b)  [Reserved],  For  further  guidance, 
see  §  7.367(b)-7(b)  of  this  chapter. 


Par.  8.  Section  1.367(d)-lT  is 
amended  by  adding  a  sentence  at  the 
end  of  paragraph  (a)  to  read  as  follows: 

§1.367(d)-1T    Transfers  of  Intangible 
property  to  foreign  corporations 
(temporary). 

(a)  *  *  *  For  purposes  of  determining 
whether  a  U.S.  person  has  made  a 
transfer  of  intangible  property  that  is 
subject  to  the  rules  of  section  367(d),  the 
rules  of  §  1.367(a)-lT(c)  shall  apply. 
***** 

Par.  9.  Section  1.6038B-1  is  added  to 
read  as  follows: 

§  1 .6038B-1     Reporting  of  certain 
transactions. 

(a)  Purpose  and  scope.  This  section 
sets  forth  information  reporting 
requirements  under  section  6038B 
concerning  certain  transfers  of  property 
to  foreign  corporations.  Paragraph  (b)  of 
this  section  provides  general  rules 
explaining  when  and  how  to  carry  out 
the  reporting  required  under  section 
6038B  with  respect  to  the  transfers  to 
foreign  corporations.  Paragraph  (c)  of 
this  section  and  §  1.6038B-lT(d)  specify 
the  information  that  is  required  to  be 
reported  with  respect  to  certain  transfers 
of  property  that  are  described  in  section 
6038B(a)(l)(A)  and  367(d).  respectively. 
Section  1.6038B-lT(e)  specifies  the 
limited  reporting  that  is  required  with 
respect  to  transfers  of  property 
described  in  section  367(e)(1). 
Paragraph  (f)  of  this  section  sets  forth 
the  consequences  of  a  failure  to  comply 
with  the  requirements  of  section  6038B 
and  this  section.  For  effective  dates,  see 
paragraph  (g)  of  this  sectioh.  For  rules 
regarding  transfers  to  foreign 
partnerships,  see  section  6038B(a)(l)(B) 
and  any  regulations  thereunder. 

(b)  Time  and  manner  of  reporting — (1) 
In  general — (i)  Reporting  procedure. 
Except  for  stock  or  securities  qualifying 
under  the  special  reporting  rule  of 
paragraph  (b)(2)  of  this  section,  or  cash, 

-which  is  currently  not  required  to  be 
reported,  any  U.S.  person  that  makes  a 
transfer  described  in  section 
6038B(a)(l)(A),  367(d)  or  (e)(1)  is 
required  to  report  pursuant  to  section 
6038B  and  the  rules  of  this  section  and 
must  attach  the  required  information  to 
Form  926  (Return  by  Transferor  of 
Property  to  a  Foreign  Corporation, 
Foreign  Estate  or  Trust,  or  Foreign 
Partnership).  For  purposes  of 
determining  a  U.S.  transferor  that  is 
subject  to  section  6038B,  the  rules  of 
§  1.367(a}-lT(c)  and  §  1.367(a)-3(d) 
shall  apply  with  respect  to  a  transfer 
described  in  section  367(a),  and  the 
rules  of  §  1.367(a)-lT(c)  shall  apply 
with  respect  to  a  transfer  described  in 
section  367(d).  Notwithstanding  any 
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statement  to  the  contrary  on  Form  926, 
the  form  and  attachments  must  be 
attached  to,  and  filed  by  the  due  date 
(including  extensions)  of,  the 
transferor's  income  tax  return  for  the 
taxable  year  that  includes  the  date  of  the 
transfer  (as  defined  in  §  1.6038B- 
lT(b)(4)).  Any  attachment  to  Form  926 
required  under  the  rules  of  this  section 
is  filed  subject  to  the  transferor's 
declaration  under  penalties  of  perjury 
on  Form  926  that  the  information 
submitted  is  true,  correct,  and  complete 
to  the  best  of  the  transferor's  knowledge 
and  belief. 

(ii)  Reporting  by  corporate  transferor. 
If  the  transferor  is  a  corporation,  Form 
926  must  be  signed  by  an  authorized 
officer  of  the  corporation.  If,  however, 
the  transferor  is  a  member  of  an 
affiUated  group  under  section  1504(a)(l} 
that  files  a  consolidated  Federal  income 
tax  return,  but  the  transferor  is  not  the 
common  parent  corporation,  an 
authorized  officer  of  the  common  parent 
corporation  must  sign  Form  926. 
(lii)  Transfers  of  jointly-owned 
property.  If  two  or  more  persons  transfer 
jointly-owned  property  to  a  foreign 
corporation  in  a  transfer  with  respect  to 
which  a  notice  is  required  under  this 
section,  then  each  person  must  report 
with  respect  to  the  particular  interest 
transferred,  specifying  the  nature  and 
extent  of  the  interest.  However,  a 
husband  and  wife  who  jointly  file  a 
single  Federal  income  tax  return  may 
file  a  single  Form  926  with  their  tax 

return. 

(2)  Exceptions  and  special  rules  for 
transfers  of  stock  or  securities  under 
section  367(a}—(i]  Transfers  on  or  after 
July  20.  1998.  A  U.S.  person  that 
transfers  stock  or  securities  on  or  after 
July  20, 1998  in  a  transaction  described 
in  section  6038(a)(1)(A)  will  be 
considered  to  have  satisfied  the 
reporting  requirement  under  section 
6038B  and  paragraph  (b)(1)  of  this 
section  if  either — 

(A)  The  U.S.  transferor  owTied  less 
than  5  percent  of  both  the  total  voting 
power  and  the  total  value  of  the 
transferee  foreign  corporation 
Immediately  after  the  transfer  (taking 
into  account  the  attribution  rules  of 
section  318  as  modified  by  section 
958(b)),  and  either: 

(3)  The  U.S.  transferor  qualified  for 
nonrecognition  treatment  with  respect 
to  the  transfer  (i.e.,  the  transfer  was  not 
taxable  under  §§  1.367(a)-3(b)  or  (c));  or 

(2)  The  U.S.  transferor  is  a  tax-exempt 
entity  and  the  income  was  not  unrelated 
business  income;  or 

(3)  The  transfer  was  taxable  to  the 
U.S.  transferor  under  §  1.367(a)-3{c). 
w»d  such  person  properly  reported  th« 
iaooHM  fpoiB  tkie  traosfer  on  i4s  timely- 


filed  (including  extensions)  Federal 
income  tax  return  for  the  taxable  year 
that  includes  the  date  of  the  transfer;  or 

(B)  The  U.S.  transferor  owned  5 
percent  or  more  of  the  total  voting 
power  or  the  total  value  of  the  transferee 
foreign  corporation  immediately  after 
the  transfer  (taking  into  account  the 
attribution  rules  of  section  318  as 
modified  by  section  958(b))  and  either: 

(1)  The  transferor  (or  one  or  more 
successors)  properly  entered  into  a  gain 
recognition  agreement  under  §  1.367(a)- 
8;  or 

(2)  The  transferor  is  a  tax-€>»cempt 
entity  and  the  income  was  not  unrelated 
business  income;  or 

(3)  The  transferor  properly  reported 
the  income  from  the  transfer  on  its 
timely-filed  (including  extensions) 
Federal  income  tax  return  for  the 
taxable  year  that  includes  the  date  of  the 
transfer. 

(ii)  Transfers  before  July  20,  1998. 
With  respect  to  transfers  occurring  after 
December  16, 1987,  and  prior  to  July  20, 
1998,  a  U.S.  transferor  that  transferred 
U.S.  or  foreign  stock  or  securities  in  a 
transfer  described  in  section  367(a)  is 
not  subject  to  section  6038B  if  such 
person  is  described  in  paragraph 
(b)(2)(i)(A)  of  this  section. 

(3)  Special  rule  for  transfers  of  cash. 
(Reserved). 

(4)  [Reserved].  For  further  guidance, 
see§1.6038B-lT(b)(4). 

(c)  Information  required  with  respect 
to  transfers  described  in  section 
6038B(a)(l)(A).  A  U.S.  person  that 
transfers  property  to  a  foreign 
corporation  in  an  exchange  described  in 
section  6038B(a)(l)(A)  (including 
unappreciated  property  other  than  cash) 
must  provide  the  following  information, 
in  paragraphs  labelled  to  correspond 
with  the  number  or  letter  set  forth  in 
this  paragraph  (c)  and  §  1.6038B- 
lT(c)(l)  through  (5).  If  a  particular  item 
is  not  applicable  to  the  subject  transfer, 
the  taxpayer  must  list  its  heading  and 
state  that  it  is  not  applicable.  For  special 
rules  applicable  to  transfers  of  stock  or 
securities,  see  paragraph  (b)(2)(ii)  of  this 

(1)  through  (5)  [Reserved].  For  further 
guidance,  see  §  1.6038B-lT(c)(l) 
through  (5). 

(6)  Application  of  section  367(a)(5).  If 
the  asset  is  transferred  in  an  exchange 
described  in  section  361(a)  or  (b),  a 
statement  that  the  conditions  set  forth  in 
the  second  sentence  of  section  367(a)(5) 
and  any  regulations  under  that  section 
have  been  satisfied,  and  an  explanation 
of  any  basis  or  other  adjustments  made 
pursuant  to  section  367(a)(5)  and  any 
reguWicms  thereunder. 

\4)  aMi  (c)  [fias«rved|.  For  further 
guidance,  a««  §  1.6038B-lT(d)  aad  (•)■ 


(f)  Failure  to  comply  with  reporting 
requirements — (1)  Consequences  of 
failure.  If  a  U.S.  person  is  required  to 
file  a  notice  (or  otherwise  comply) 
under  paragraph  (b)  of  this  section  and 
fails  to  comply  with  the  applicable 
requirements  of  section  6038B  and  this 
section,  then  with  respect  to  the 
particular  property  as  to  which  there 
was  a  failure  to  comply — 

(i)  That  property  shall  not  be 
considered  to  have  been  transferred  for 
use  in  the  active  conduct  of  a  trade  or 
business  outside  of  the  United  States  for 
purposes  of  section  367(a)  and  the 
regulations  thereunder; 

(ii)  The  U.S.  person  shall  pay  a 
penalty  under  section  6038B(b)(l)  equal 
to  10  percent  of  the  fair  market  value  of 
the  transferred  property  at  the  time  of 
the  exchange,  but  in  no  event  shall  the 
penalty  exceed  $100,000  unless  the 
failure  with  respect  to  such  exchange 
was  due  to  intentional  disregard 
(described  under  paragraph  (g)(4)  of  this 
section);  and 

(iii)  The  period  of  Hmitations  on 
assessment  of  tax  upon  the  transfer  of 
that  property  does  not  expire  before  the 
date  which  is  3  years  after  the  date  on 
which  the  Secretary  is  furnished  the 
information  required  to  be  reported 
under  this  section.  See  section 
6501(c)(8)  and  any  regulations 
thereunder. 

(2)  Failure  to  comply.  A  failure  to 
comply  with  the  requirements  of  section 
6038B  is— 

(i)  The  failure  to  report  at  the  proper 
time  and  in  the  proper  manner  any 
material  information  required  to  be 
reported  under  the  rules  of  this  section; 
or 

(ii)  The  provision  of  false  or 
inaccurate  information  in  purported 
compliance  with  the  requirements  of 
this  section.  Thus,  a  transferor  that 
timely  files  Form  926  with  the 
attachments  required  under  the  rules  of 
this  section  shall,  nevertheless,  have 
failed  to  comply  if,  for  example,  the 
transferor  reports  therein  that  property 
will  be  used  in  the  active  conduct  of  a 
trade  or  business  outside  of  the  United 
States,  but  in  fact  the  property  continues 
to  be  used  in  a  trade  or  business  within 
the  United  States. 

(3)  Reasonable  cause  exception.  The 
provisions  of  paragraph  (0(1)  of  this 
section  shall  not  apply  if  the  transferor 
shows  that  a  failure  to  comply  was  due 
to  reasonable  cause  and  not  willful 
neglect.  The  transferor  may  do  so  by 
providing  a  written  statement  to  the 
district  director  having  jurisdiction  of 
the  taxpayer's  return  for  the  year  of  the 
transfer,  setting  forth  the  reasons  for  the 
failure  to  comply.  Whether  a  failure  to 
comply  was  due  to  reasonable  cause 


33570  Federal  Register / Vol.  63.  No.  118/Friday,  June  19,  1998/Rules  and  Regulations 


shall  be  determined  by  the  district 
director  under  all  the  facts  and 
circumstances. 

(4)  Definition  of  intentional  disregard. 
If  the  transferor  fails  to  qualify  for  the 
exception  under  paragraph  (0(3)  of  this 
section  and  if  the  taxpayer  knew  of  the 
rule  or  regulation  that  was  disregarded, 
the  failure  will  be  considered  an 
intentional  disregard  of  section  6038B, 
and  the  monetary  penalty  under 
paragraph  (fl(l)(ii)  of  this  section  will 
not  be  limited  to  $100,000.  See 
§  1.6662-3(b)(2). 

(g)  Effective  date.  This  section  applies 
to  transfers  occurring  on  or  after  July  20, 
1998.  See  §  1.6038B-1T  for  transfers 
occurring  prior  to  July  20. 1998. 

Par.  10.  Section  1.6038B-1T  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  Paragraphs  (a)  through  (b)(2)  are 
revised. 

3.  Paragraph  {b)(3)  is  redesignated  as 
paragraph  (b)(4). 

4.  New  paragraph  (b)(3)  is  added  and 
reserved. 

5.  Paragraph  (c)  introductory  text  is 
revised  and  paragraph  (c)(6)  is  added. 

6.  Paragraph  (f)  is  revised. 

7.  Paragraph  (g)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§1.6038B-1T    Reporting  Of  certain 
transactions  (temporary). 

(a)  through  (b)(2)  (Reserved).  For 
further  guidance,  see  §  1.6038B-l(a) 
through  (b)(2). 

(b)(3)  (Reserved). 

*        «        *        *        * 

(c)  Introductory  text  [Reserved].  For 
further  guidance,  see  §  1.6038B-l(c). 

(6)  (Reserved).  For  further  guidance, 
see  §1.60388-1  (c)(6). 

***** 

(f)  [Reserved].  For  further  guidance, 
see§1.6038B-l(f). 

(g)  Effective  date.  This  section  applies 
to  transfers  occurring  after  December  31, 
1984,  except  paragraph  (e)(1)  applies  to 
transfers  occurring  on  or  after 
September  13,  1996.  See  §  1.6038B- 
lT(a)  through  (b)(2),  (c)  introductory 
text,  and  (f)  (26  CFR  part  1,  revised 
April  1, 1998)  for  transfers  occurring 
prior  to  July  20,  1998.  See  §  1.6038B-1 
for  transfers  occurring  on  or  after  July 
20,  1998. 

PART  7— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
REFORM  ACT  OF  1976 

Par.  11.  The  authority  citation  for  part 
7  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  *  *  * 


Par.  12.  Section  7.367(b}-l  is 
amended  as  follows: 

1.  Paragraphs  (a)  and  (c)(1)  are 
revised. 

2.  The  authority  citation  at  the  end  of 
the  section  is  removed. 

The  revisions  read  as  follows: 

§  7.367(b)-1    Other  transfers. 

(a)  [Reserved)  For  guidance  relating  to 
transfers  occurring  on  or  after  July  20, 
1998.  see  §  1.367(b)-l(a)  of  this  chapter. 

***** 

(c)(1)  [Reserved]  For  guidance  relating 
to  transfers  occurring  on  or  after  July  20. 
1998.  see  §  1.367(b}-l(c)  of  this  chapter. 

***** 

Par.  13.  Section  7.367(b)-4  is 
amended  as  follows: 

1.  Paragraphs  (a)  and  (b)  are  revised. 

2.  The  authority  citation  at  the  end  of 
the  section  is  removed. 

The  revision  reads  as  follows: 

§  7.367{b)-4    Certain  changes  descr{t>«d  In 
more  than  one  Code  provision. 

(a)  and  (b)  (Reserved).  For  guidance 
relating  to  transfers  occurring  on  or  after 
July  20.  1998,  see  §  1.367(b)-4(a)  and  (b) 
of  this  chapter. 
***** 

Par  14.  Section  7.367(b)-7  is  amended 
as  follows: 

1.  Paragraph  (a)  is  revised. 

2.  The  autnority  citation  at  the  end  of 
the  section  is  removed. 

The  revision  reads  as  follows: 

§  7.367(b)-7    Exchange  of  stock  described 
in  section  354. 

***** 

(a)  [Reserved]  For  guidance  relating  to 
transfers  occurring  on  or  after  July  20, 
1998,  see  §  1.367(b)-7(a)  of  this  chapter. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par  15.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par  16.  In  §  602.101,  paragraph  (c)  is 
amended  by: 

1.  Removing  the  following  entry  from 
the  table: 


$602,101    OMB  Control  number*. 


(c) 


CFR  part  or  section  where 
Identified  and  descnt>ed 


Current 
OMB  con- 
trol 1^. 


CFR  part  or  section  where 
identified  and  descnbed 


Current 
OMB  con- 
trol No. 


1.367(a)-3T  1545-0026 


2.  Adding  the  following  entry  to  the 
table  in  numerical  order  to  read  as 
follows: 


1.367(a)-8 1545-1271 


Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Hevenue. 

Approved:  May  13, 1998. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 

[PR  Doc.  98-15454  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  62  and  66 

[USCQ  97-3112;  CQD  97-018] 

RIN2115-AF45 

Merger  of  the  Uniform  States  Waterway 
Marking  System  With  the  United  States 
Aids  to  Navigation 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  commences 
a  five  year  phased-in  merger  of  the 
Uniform  State  Waterway  Marking 
System  with  the  United  States  Aids  to 
Navigation  System.  This  merger 
eliminates  distinctions  between  the  two 
systems  and  creates  safer,  less  confusing 
waterways. 

DATES:  This  final  rule  is  effective  July 
20.  1998. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Docket 
Management  Facility,  [USCG-97-31121. 
U.S.  Department  of  Transportation, 
room  PL-^01.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  on  this  rule  contact  Dan 
Andrusiak,  0PI^2  Short  Range  Aids  to 
Navigation  Division,  USCG 
Headquarters,  telephone  (202)  267- 
0327.  For  questions  on  viewing  material 
in  the  docket,  contact  Carol  Kelley. 
Coast  Guard  Dockets  Team  Leader,  or 
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Paulette  Twine,  Chief  Documentary 

Services  Division.  U.S.  Department  of 

Transportation,  telephone  (202)  366- 

9329. 

SUPPtEMENTARY  INFORMATION: 

Regulatory  History 

On  December  23.  1997,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  "Merger  of  the 
Uniform  State  Waterway  Marking 
System  and  the  United  States  Aids  to 
Navigation  System"  in  the  Federal 
Register  (62  FR  67031).  The  Coast  Guard 
received  five  letters  commenting  on  the 
proposed  rulemaking.  No  public  hearing 
was  requested,  and  none  was  held. 

Background  and  Purpose 

The  Uniform  State  Waterways 
Marking  System  (USWMS),  33  CFR 
66.10,  prescribes  regulatory  markers  and 
aids  to  navigation  that  may  mark 
navigable  waters  that  the  Commandant 
designates  as  state  waters  in  accordance 
with  33  CFR  66.05-5.  The  USWMS  may 
also  mark  the  non-navigable  internal 
waters  of  a  state. 

The  United  States  Aids  to  Navigation 
System  (USATONS),  33  CFR  62. 
prescribes  regulatory  markers  and  aids 
to  navigation  that  mark  navigable  waters 
of  the  United  States.  Navigable  waters, 
defined  by  33  CFR  62.02-25.  include 
territorial  seas  and  internal  waters  that 
have  been  or  can  be  used  for  interstate 
commerce,  either  by  themselves  or  in 
connection  with  other  waterways. 

Section  66.10-l(b),  allows  the  use 
USATONS  on  state  and  non-navigable 
internal  waters,  and  many  states  already 
use  the  USATONS  instead  of  the 
USWMS. 

In  1992.  the  National  Association  of 
State  Boating  Law  Administrators 
(NASBLA)  passed  a  resolution 
requesting  that  the  Coast  Guard: 

1.  Change  the  meaning  of  the  red  and 
white  striped  buoy  from  the  USWMS 
meaning  of  obstruction  to  the 
USATONS  meaning  of  safewater, 

2.  Change  the  black  USWMS  buoy  to 
the  green  USATONS  buoy,  and 

3.  Use  a  phased-in  implementation 
period  for  these  changes. 

NASBLA  requested  these  changes 
because  they  believe  the  current 
USWMS  markings,  which  are  different 
from  the  USATONS  markings,  confuse 
boaters  and  could  cause  casualties.  A 
comparison  of  these  two  systems 
showed  that  almost  all  of  the 
requirements  of  the  USWMS  are 
contained  in  the  USATONS. 

The  major  differences  between  the 
two  systems  are: 

1.  The  USMWS  has  the  additional 
requirement  of  orange  bands  on 
regulatory  buoys; 


2.  The  USWMS  allows  for  hghts  on 
mooring  buoys  whereas  the  USATONS 
is  silent;  and. 

3.  The  USWMS  uses  the  cardinal 
system  to  mark  obstructions  and  the 
USATONS  uses  the  lateral  System  of 
marking  obstructions. 

Discussion  of  Comments  and  Changes 

One  comment  suggested  that  in 
§§  62.1(b)(2),  62.21(a).  66.05-1,  66.05- 
5(b).  and  66.05-20  (c)(3)  the  wording 
"insert  date  five  years  from  the  date  of 
publication  in  the  Federal  Register  of 
the  final  rule"  be  changed  to  "December 
31.  2003".  The  Coast  Guard  agrees  with 
this  suggestion,  and  will  also  change 
§66.10-1. 

One  comment  suggested  that  in 
§  62.33(b)  the  Coast  Guard  delete  "of 
international  orange"  from  the  first 
sentence.  The  Coast  Guard  concurs  and 
has  changed  §  62.33(b).  This  change 
eliminates  potential  confusion  from  a 
belief  that  two  different  shades  of 
orange  are  required. 

One  comment  suggested  that  in 
§  62.33(b)  in  the  second  sentence, 
change  "at  the  top"  to  "near  the  top." 
The  Coast  Guard  agrees  with  this 
suggestion  because  an  orange  band  at 
the  very  top  of  a  buoy  would  cease  to 
be  a  band  but  would  result  in  a  buoy 
with  an  orange  top. 

One  comment  suggested  the  Coast 
Guard  not  add  the  lighting  requirements 
for  mooring  buoys  to  §  62.35,  but  to 
§  62.45(d)(6),  which  prescribes  the  light 
rhythm  requirements.  The  Coast  Guard 
agrees. 

One  comment  suggested  that  in 
§  62.54  the  wording  be  changed  to  be 
less  ambiguous.  Specifically  the 
comment  suggested  that  §  62.54  read 
"Succinct,  concise  ownership 
identification  which  does  not 
compromise  signal  effectiveness  is 
permitted  on  aids  to  navigation."  The 
Coast  Guard  disagrees  with  the 
suggested  wording.  Historically, 
ownership  identification  on  private  or 
State  aids  to  navigation  has  not  been  a 
problem.  Additionally,  the  Coast  Guard 
does  not  desire  at  this  time  to  expand 
the  authority  for  ownership  markings  to 
Federal  aids  to  navigation. 

Another  comment  suggested  that  the 
reference  to  the  "second  category"  in 
paragraph  66.10-15(a)  be  removed  and 
this  paragraph  changed  to  read 
"USWMS  aids  to  navigation  may  have 
lateral  or  cardinal  meaning."  The  Coast 
Guard  agrees.  The  "first  category"  of 
USWMS  aids  was  regulatory  markers 
discussed  in  §  66.10-5.  This  section  is 
removed  since  equivalent  regulatory 
marks  exist  in  §  62.33.  Therefore, 
because  no  "first  category"  exists, 


discussion  of  a  "second  category"  may 
be  confusing. 

One  comment  expressed  concern  over 
the  change  in  definition  of  the  red  and 
white  striped  buoy,  because  this  would 
eliminate  an  aid  which  provides  the 
mariner  specific  information  "not  to 
pass  between  the  buoy  and  the  nearest 
shore".  The  comment  also  stated  that  in 
an  area  where  it  is  hard  to  determine  the 
head  of  navigation,  the  use  of  side 
marks  would  be  impracticable.  The 
comment  suggested  the  creation  of  a 
black  and  white  vertically  striped  buoy 
available  for  use  on  Inland  Waters,  with 
the  meaning  "do  not  pass  between  the 
buoy  and  the  nearest  shore".  The  Coast 
Guard  agrees.  A  new  section  has  been 
added  that  allows  the  use  of  a  black  and 
white  striped  buoy  on  Inland  waters, 
where  the  head  of  navigation  is  hard  to 
define,  which  warns  mariners  not  to 
pass  between  the  buoy  and  the  nearest 
shore.  Further,  to  avoid  confusion, 
USWMS  red  and  white  striped 
obstruction  buoys  under  §66.10- 
15(e)(3)  will  not  be  permitted  to  exist  on 
a  body  of  water  for  which  the  new 
USATONS  black  and  white  vertically 
striped  buoy  is  used. 

Another  comment  suggested  that  once 
the  regulations  from  the  two  systems  are 
merged,  proper  training  must  be  given 
to  all  users.  The  Coast  Guard  agree*,  and 
will  provide  education  and  outreach 
information  regarding  the  merger  of 
these  two  systems  through  the  office  of 
Boating  Safety  website 
(www.uscgboating.org)  and  through  the 
Coast  Guard  Customer  Information  Line 
at  1-800-368-5647.  Additionally,  the 
Coast  Guard  expects  that  the  various 
State  Boating  Law  Administrators  will 
modify  existing  educational  materials  to 
reflect  the  changes. 

One  comment  suggested  that  in 
addition  to  changing  the  meaning  of  the 
red  and  white  striped  buoy,  the  Coast 
Guard  also  change  the  shape  of  this  aid. 
The  USATONS  requires  the  red  and 
white  safe  water  mark  to  be  spherical  or 
display  spherical  top  mark.  This  is  the 
requirement  for  all  newly  established 
safe  water  marks  and  for  all  safe  water 
marks  at  the  end  of  the  phase-in  period. 
One  comment  suggested  that  the  costs 
associated  with  this  change  would 
impose  a  monetary  burden  on  the  states 
ourently  using  USWMS.  The 
replacement  of  USWMS  aids  is  linked  to 
the  aid's  lifecycle.  Since,  the  existing 
aids  will  need  replacement  during  the 
phase-in  period,  no  additional  costs 
should  be  incurred.  Also,  most  existing 
educational  materials  will  need  to  be 
replaced  during  this  five  year  phase-in 
period.  Further,  through  training  and 
education  the  Coast  Guard  believes  any 
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confusion  from  the  existence  of  the  two 
systems  on  one  waterway  to  be  minimal. 

Discussion  of  Rule 

Regulatory  and  Informational 
Markers:  The  USATONS  provides  a 
system  for  information  and  regulatory 
markers  nearly  identical  to  the  USWMS. 
The  only  USWMS  requirement  not 
prescribed  by  the  USATONS  is  that 
buoys  have  two  horizontal  orange 
bands,  one  just  above  the  water  line  and 
one  near  the  top  of  the  buoy.  The  Coast 
Guard  amends  33  CFR  62.33  to  add  the 
USWMS  requirement  of  two  horizontal 
orange  bands  to  the  USATONS. 

Channel  markers:  The  USWMS  black 
buoy  will  be  replaced,  via  a  phased-in 
process,  with  the  green  buoy  required 
by  the  USATONS.  The  phase-in  process 
avoids  unnecessary  replacement  costs  to 
the  states. 

Red  and  white  striped  buoy:  The 
meaning  of  the  red  and  white  striped 
buoy  changes  from  the  USWMS  "do  not 
pass  between  the  buoy  and  nearest 
shore"  to  the  USATONS  "safewater  all 
around."'  Obstructions  marked  with  the 
USWMS  red  and  white  striped  buoy  can 
be  marked,  via  a  phased-in  process, 
with  the  USATONS"  sidemark 
prescribed  in  33  CFR  62.25(b),  with  an 
isolated  danger  mark  prescribed  in  33 
CFR  62.29,  or  with  the  new  black  and 
whitestriped  buoy  prescribed  in  33  CFR 
62.32. 

Cardinal  marks:  In  the  USWMS,  white 
buoys  with  a  red  top  band  mean  that  the 
mariner  can  pass  safely  south  or  west  of 
the  buoy,  and  white  buoys  with  a  black 
top  band  mean  that  the  mariner  can  pass 
safely  north  or  east  of  the  buoy.  The 
USATONS  does  not  contain  cardinal 
marks,  and  areas  presently  marked  with 
these  USWMS  aids  can  be  replaced  with 
the  USATONS  isolated  danger  mark 
prescribed  in  33  CFR  62.29,  or  a  side 
mark  prescribed  in  33  CFR  62.25(b).  or 
with  an  isolated  danger  mark  prescribed 
in  33  CFR  62.29,  or  with  the  new  black 
and  white  striped  buoy  prescribed  in  33 
CFR  62.32. 

Mooring  buoys:  Unlike  the  USWMS, 
the  USATONS  is  silent  on  prescribing 
lights  on  mooring  buoys.  The  Coast 
Guard  amends  33  CFR  62.45  to 
incorporate  mooring  buoys,  allowing 
white  lights  of  various  rhythms. 

Numbers,  letters,  or  words  on 
markers:  The  guidance  in  the 
USATONS.  33  CFR  62.43(a)  k  (b).  is 
similar  to  that  in  the  USWMS  33  CFR 
66.10-25,  so  the  merging  of  the  two 
systems  does  not  affect  numbers,  letters, 
or  words  on  marks. 

Reflectors  and  retroeflective  materials: 
The  USATONS  guidance  for  the  uses  of 
retroreflective  material,  33  CFR  62.43(c), 
is  less  restrictive  than  the  USWMS 


guidance  foimd  in  33  CFR  66.10-30.  so 
the  merger  does  not  require  a  change  in 
the  use  of  reflectors  or  retroflective 
material. 

Navigation  lights:  The  USATONS 
requirements  for  the  use  of  navigation 
lights,  33  CFR  62.45.  is  similar  to  that 
of  the  USWMS  found  in  33  CFR  66.10- 
35,  so  the  merger  does  not  affect  the  use 
of  navigation  lights. 

Size,  shape,  material,  and 
construction  of  markers:  No  specific 
guidance  for  size,  shape,  material  and 
construction  of  markers  exists  in  the 
USATONS.  The  USWMS  wording  on 
these  items,  found  in  33  CFR  66.10-20, 
is  not  necessary  and  is  not  inserted  into 
the  USATONS. 

Ownership  identification:  The 
USWMS,  in  33  CFR  66.10-40.  allows  for 
the  discretionary  use  of  ownership 
identification  on  aids  to  navigation.  The 
USATONS  does  not  prohibit  use  of 
ownership  identification.  Ownership 
identification,  however,  should  not  be 
placed  on  an  aid  in  a  way  that  would 
change  the  meaning  of  the  aid  to 
navigation.  The  Coast  Guard  adds  a 
section  to  the  USATONS  stating 
language  to  this  effect. 

Changes  to  33  CFR  Subpart  66.05 

The  merging  of  the  USWMS  with  the 
USATONS  requires  conforming 
editorial  corrections  to  Subpart  66.05 
entitled.  "State  Aids  to  Navigation,"  to 
reflect  the  new  rules. 

Changes  to  33  CFR  Subpart  66.10 

Sections  66.10-5.  66.10-10.  66.10-20. 
66.10-25.  66.10-30.  66.10-40.  and 
66.10—45  are  removed  because  the 
provisions  of  these  sections  are 
contained  in  the  USATONS,  or  are 
being  inserted  into  the  USATONS. 

The  only  sections  remaining  in 
subpart  66.10  are  the  general  section, 
the  aids  to  navigation  section,  and  that 
portion  of  the  navigation  lights  section 
which  refers  to  lights  on  cardinal  marks. 
These  sections  may  be  used  until 
December  31,  2003. 

General,  §  66.10-1:  This  section  is 
revised  to  reflect  the  merger  of  the  two 
systems,  the  implementation  date,  and 
to  remove  references  to  deleted  sections. 

Aids  to  Navigation.  §66.10-15:  This 
section  provides  information  concerning 
the  marking  of  channels  and  the 
cardinal  system  of  marking,  and  as  such 
remains  until  the  end  of  the  phase- in 
period. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  beneflts  under  section  6(a)(3)  of  that 


Order.  It  has  not  been  reviewed  by  the 
Oflice  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Merging  the  USWMS  with  the 
USATONS.  via  a  phased-in 
implementation  period,  linked  to  the 
aid"s  lifecycle.  will  not  impose  an 
increased  monetary  burden  on  the 
States  currently  using  the  USWMS. 
There  is  currently  no  price  difference 
between  aids  with  the  USWMS 
markings  and  aids  with  USATONS 
markings.  Further,  because  the 
replacement  of  the  aid  is  linked  to  its 
lifecycle,  purchase  of  a  USATONS  aid  is 
not  required  until  the  end  of  the 
USWMS  aid's  lifecycle,  any  additional 
costs  are  eliminated. 

Consequently,  the  Coast  Guard 
believes  that  this  rulemaking  will  not 
impose  any  additional  costs  on  the 
states. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considers  whether  this  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  flelds,  and 
governmental  jurisdictions  with 
populations  less  than  50.000.  The 
USWMS  is  a  system  that  regulates  state 
aids  to  navigation  and  will  not  directly 
impact  small  entities.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  offered  to 
assist  small  entities  in  understanding 
this  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process. 

If  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  Mr.  Dan  Andrusiak.  Short 
Range  Aids  to  Navigation  Division, 
USCG  Headquarters.  Telephone:  (202) 
267-0327. 
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Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  wfarrant  the  preparation 
of  a  Federalism  Assessment.  Pursuant  to 
14  U.S.C.  85.  the  Coast  Guard,  as 
delegated  by  the  Secretary.  Department 
of  Transportation,  has  responsibility  to 
create  all  regulations  concerning  aids  to 
navigation  for  all  waters  subject  to  the 
jurisdiction  of  the  United  States.  This 
rule  does  not  affect  the  states  ability  to 
prescribe  regulations  for  its  own 
internal  non-navigable  waters. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  (Pub.  L. 
104-4.  109  Stat.  48).  requires  Federal 
agencies  to  access  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  wrritten 
statement  of  economic  and  regulatory 
alternatives  for  proposed  and  final  rules 
that  contain  any  Federal  mandates.  A 
"Federal  mandate"  is  a  new  or 
additional  enforceable  duty,  imposed  on 
any  State,  local,  or  tribal  government,  or 
the  private  sector.  If  any  Federal 
mandate  causes  those  entities,  to  spend 
in  aggregate,  $100  million  or  more  in 
any  one  year  the  UMRA  analysis  is 
required.  This  rule  does  not  impose 
Federal  mandates  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  figure  2-1, 
paragraph  34(a)  and  (i)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
envirorunental  documentation.  Merging 
the  USWMS  with  the  USATONS  has  no 
environmental  implications.  A 
Categorical  Exclusion  Determination  is 
available  in  the  rulemaking  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subiects 

33  CFR  Part  62 
Navigation  (water). 

33  CFR  Part  66 

Intergovernmental  relations, 
navigation  (water). 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  62  and  66  as  follows: 

PART  62— UNITED  STATES  AIDS  TO 
NAVIGATION  SYSTEM 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85,  33  U.S.C  1233;  43 
U.S.C  1333;  49  CFR  1.46. 

2.  In  §  62.1,  redesignate  paragraph  (b) 
as  paragraph  (b)(1),  and  add  a  paragraph 
(b)(2)  to  read  as  follows: 

§62.1     PurpoM. 


(b)(1)*  *   • 

(2)  The  regulations  found  in  33  CFR 
subpart  66.10  expire  on  December  31, 
2003.  at  which  time  the  provisions  of 
this  part  will  apply. 


S  62.21    [Amended] 

3.  In  §  62.21(a).  add  after  the  words 
"The  navigable  waters  of  the  United 
States"  the  words  "and  non-navigable 
State  waters  after  December  31.  2003,". 

4.  Add  §  62.32  to  subpart  B  to  read  as 
follows: 

§  62.32    Inland  waters  obstruction  mark. 

(a)  On  inland  waters  designated  by 
the  Commandant  as  State  waters  in 
accordance  with  §66.05-5  of  this 
chapter  and  on  non-navigable  internal 
waters  of  a  State  which  have  no  defined 
head  of  navigation,  a  buoy  showing 
alternate  vertical  black  and  white  stripes 
may  be  used  to  indicate  to  a  vessel 
operator  that  an  obstruction  to 
navigation  extends  from  the  nearest 
shore  to  the  buoy. 

(b)  The  black  and  white  buoy's 
meaning  is  "do  not  pass  between  the 
buoy  and  the  shore".  The  number  of 
white  and  black  stripes  is  discretionary, 
provided  that  the  white  stripes  are  twice 
the  width  of  the  black  stripes.  Prior  to 
December  31.  2003,  this  aid  shall  not  be 
used  on  a  waterway  which  has  a  red  and 
white  striped  obstruction  marker 
defined  in  §66.10-15(e)(3)  of  this 
chapter,  unless  all  obstruction  markers 
are  replaced. 

5.  In  §62.33,  redesignate  the 
introductory  text  as  paragraph  (a), 
redesignate  existing  paragraphs  (a) 
through  (d)  as  (a)(1)  to  (a)(4),  and  add  a 
new  paragraph  (b)  to  read  as  follows: 

%  62.33    Information  and  regulatory  marks. 

(b)  When  a  buoy  is  used  as  an 
information  or  regulatory  mark  it  shall 
be  white  with  two  horizontal  orange 
bands  placed  completely  around  the 
buoy  circiunference.  One  band  shall  be 


near  the  top  of  the  buoy  body,  with  a 
second  band  placed  just  above  the 
waterline  of  the  buoy  so  that  both  bands 
are  clearly  visible. 

6.  In  §  62.45,  revise  paragraph  (d)(6)  to 
read  as  follows: 

§62.34    Light  characterlstk:*. 

•  •        •        •        • 

(d)*  •  • 

(6)  Mooring  Buoys  and  Information 
and  Regulatory  Marks  display  white 
lights  of  various  rhythms. 

•  •        •        •        • 

7.  Add  §  62.54  to  subpart  B  to  read  as 
follows: 

§62.54    Ownership  Identtficatioa 

Ownership  identification  on  private 
or  state  aids  to  navigation  is  permitted 
so  long  as  it  does  not  change  or  hinder 
an  understanding  of  the  meaning  of  the 
aid  to  navigation. 

PART  66— PRIVATE  AIDS  TO 
NAVIGATION 

8.  The  authority  citation  for  i>art  66 
continues  to  read  as  follows: 

Authority:  14  U.S.C  83,  85;  43  U.S.C 

1333;  49  CFR  1.46. 

§66.01-10    [Amended] 

9.  In  §  66.01-10  remove  paragraph  (b) 
and  remove  the  paragraph  designation 

(a). 

10.  Revise  §  66.05-1  to  read  as 

follows: 

§66.05-1    Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  prescribe  the  conditions 
under  which  state  governments  may 
regulate  aids  to  navigation  owned  by 
state  or  local  governments,  or  private 
parties.  With  the  exception  on  the 
provisions  of  subpart  66.10.  which  are 
valid  until  December  31,  2003,  aids  to 
navigation  must  be  in  accordance  with 
the  United  States  Aids  to  Navigation 
System  in  part  62  of  this  subchapter. 

11.  In  §66.05-5.  revise  the  section 
heading  and  paragraph  (b)  to  read  as 
follows: 

§  66.05-6    Definitions. 


(b)  The  term  Uniform  State  Waterway 
Marking  System  (USWMS)  means  the 
system  of  private  aids  to  navigation 
which  may  be  operated  in  State  waters. 
Subpart  66.10.  which  describes  the 
USWMS,  expires  on  December  31,  2003. 
«        »        •        •        • 

§66.05-20    [Amended] 

12.  In  §  66.05-20(c)(3)  add  to  the 
beginning  of  the  paragraph  the  words  "If 
prior  to  December  31.  2003."  and 
uncapitalize  the  word  "Specification". 
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13.  Revise  §  66.10-1  to  read  as 
follows: 

§66.10-1     Q«nerai. 

(a)  Until  December  31,  2003.  the 
Uniform  State  Waterway  Marking 
System's  (USWMSl  aids  to  navigation 
provisions  for  maricing  channels  and 
obstructions  may  be  used  in  those 
navigable  waters  of  the  U.S.  that  have 
been  designated  as  state  waters  for 
private  aids  to  navigation  and  in  those 
internal  waters  that  are  non-navigable 
waters  of  the  U.S.  All  other  provisions 
for  the  use  of  regulatory  markers  and 
other  aids  to  navigation  shall  be  in 
accordance  with  United  States  Aid  to 
Navigation  System,  described  in  part  62 
of  this  subchapter. 

(b)  The  USATONS  may  be  used  in  all 
U.S.  waters  under  state  jurisdiction, 
including  non-navigable  state  waters. 

§  66. 1 0-6    [R«mov»d] 

14.  Remove  §66.10-5. 
§56.10-10    [Removed] 

15.  Remove  §66.10-10. 

16.  In  §  66.10-15  revise  paragraph  (a) 
to  read  as  follows: 

§  66. 1  »-1 5    AMs  to  navigation. 

(a)  USWMS  aids  to  navigation  may 
have  lateral  or  cardinal  meaning. 

***** 

§66.10-20    [Renioved] 

17.  Remove  §66.10-20. 

§66.10-25    [Removed] 

18.  Remove  §66.10-25. 
§66.10-30    [Removed] 

19.  Remove  §66.10-30. 

20.  Revise  §  66.10-35  to  read  as 
follows: 

§66.10-35    Navigation  lights. 

A  red  light  shall  only  be  used  on  a 
solid  colored  red  buoy.  A  green  light 
shall  only  be  used  on  a  solid  colored 
black  or  a  solid  colored  green  buoy. 
White  lights  shall  be  used  for  all  other 
buoys.  When  a  light  is  used  on  a 
cardinal  system  buoy  or  a  vertically 
striped  white  and  red  buoy,  it  shall 
always  be  quick  flashing. 

§66.10-40    [Removed] 

21.  Remove  §66.10-40. 

§66.10-45.    [Reinoved] 

22.  Remove  §66.10-45. 

Dated:  )une  11, 1998. 
Ernest  R.  Riutta, 

Assistant  Commandant  for  Operations. 
[PR  Doc.  98-16242  Filed  &-16-98;  8:45  am] 

BILUNQ  COOe  MIO-IS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD08-98-037] 

RIN2115-AE46 

Special  Local  Regulations:  EZ 
Challenge  Speed  Boat  Race,  Ohio 
River,  Beech  Bottom,  West  Virginia 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  EZ  Challenge 
Speed  Boat  Race.  This  event  will  be 
held  on  Saturday  and  Sunday,  July  4 
and  5, 1998,  between  9:30  a.m.  and  6:30 
p.m.  Eastern  Standard  Time  (EST)  on 
the  Ohio  River.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 

DATES:  These  regulations  become 
effective  at  9:30  a.m.  and  terminate  at 
6:30  p.m.  EST  on  July  4  and  5,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Ted  Ferring,  Coast  Guard  Marine 
Safety  Office.  Pittsburgh,  PA  at  (412) 
644-5808. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Infonnation 

The  drafters  of  this  regulation  are  LT 
Ted  Ferring,  Project  Officer,  Coast 
Guard  Marine  Safety  Office,  Pittsburgh 
and  LTJG  Michele  Woodruff,  Project 
Attorney,  Eighth  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  elective 
in  less  than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  with 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delay  effective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  powered  boat  race  called 
the  "EZ  Challenge  Speed  Boat  Race." 
This  event  is  sponsored  by  Beech 
Bottom  Marina.  It  will  consist  of 
approximately  20  participants  operating 
at  high  speeds.  Also,  50-100  spectator 
craft  are  expected  for  this  event.  The 
speed  boat  race  will  occur  near  Beech 
Bottom,  West  Virginia  on  the  Ohio 
River.  The  resulting  congestion  of 


navigable  channels  creates  an  extra  and 
unusual  hazard  in  the  navigable  waters. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary,  as  this  regulation 
will  be  in  effect  for  approximately 
eighteen  hours  in  a  limited  area  of  the 
Ohio  River. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  rule  will 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities, 
because  the  regulation  is  in  effect  for 
approximately  eighteen  hours  in  a 
limited  part  of  the  Ohio  River. 

Collection  of  Infonnation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  section  2-1 ,  paragraph 
(34)(h),  Commandant  Instruction 
M16475.1C,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 
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List  of  Subject  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  record  keeping 
requirements.  Waterways. 

Temporary  Regulation. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Fart  100  of  Title 
33,  Code  of  Federal  Regulation,  as 
follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T08-028  is 
added  to  read  as  follows: 

$  1 00. 35-T 08-028    Special  Local 
Regulation.  Ohio  River.  Beech  Bottom,  WV. 

(a)  Regulated  Area:  A  regulated  area  is 
established  on  the  Ohio  River,  which 
consists  of  all  waters,  bank-to-bank, 
inside  mile  markers  77.2  to  78.0. 

(b)  Special  Local  Regulation: 

(1)  Entry  into  the  regulated  area  is 
closed  to  all  commercial  and 
recreational  marine  traffic  from  9:30 
a.m.  to  6:30  p.m.  EST  on  July  4  and  5, 
1998  without  the  consent  of  the  Captain 
of  the  Port,  Pittsburgh. 

(2)  Only  vessels  participating  in  the 
speed  boat  race  and  sponsor  safety 
vessels  will  be  permitted  in  the 
regulated  area. 

(3)  There  will  be  periodic  breaks  in 
the  schedule.  Vessels  wishing  to  transit 
the  area  must  coordinate  passage  with 
the  Coast  Guard  Patrol  Commander. 

(c)  Dates:  This  section  is  effective  at 
9:30  a.m.  and  terminates  at  6:30  p.m. 
EST  on  July  4  and  5,  1998. 

Dated:  June  11,  1998. 
A.L.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  8th  Coast  Guard  Dist. 
|FR  Doc.  98-16371  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  117 
[COD  08-«8-028] 

Drawbridge  Operating  Regulation; 
Lafourche  Bayou,  LA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 


governing  the  operation  of  the  SR  1 
vertical  lift  bridge  across  Lafourche 
Bayou,  mile  13.3.  in  Leeville,  Lafourche 
Parish.  Louisiana.  This  deviation  allows 
the  Louisiana  Department  of 
Transportation  and  Development  to 
close  the  bridge  to  navigation 
continuously  from  7  a.m.  on  Tuesday 
through  7  p.m.  on  Thursday  each  week 
horn  July  7.  1998  through  July  30,  1998. 
This  temporary  deviation  is  issued  to 
allow  for  the  replacement  of  all  four  sets 
of  lift  cables  for  the  vertical  lift  span. 
DATES:  This  deviation  is  effective  from 
7  a.m.  on  July  7,  1998  until  7  p.m.  on 
July  9, 1998;  from  7  a.m.  on  July  14, 
1998  until  7  p.m.  on  July  16. 1998;  from 
7  a.m.  on  July  21, 1998  until  7  p.m  on 
July  23. 1998;  and  from  7  a.m.  on  July 
28, 1998  until  7  p.m.  on  July  30.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Johnson  or  Mr.  David  Frank,  Bridge 
Administration  Branch,  Conunander 
(ob),  Eighth  Coast  Guard  District,  501 
Magazine  Street,  New  Orleans, 
Louisiana,  70130-3396,  telephone 
number  504-589-2965, 
SUPPLEMENTARY  INFORMATION:  The  SR  1 
vertical  lift  span  bridge  across  Lafourche 
Bayou  at  Leeville,  Lafourche  Parish, 
Louisiana  has  a  vertical  clearance  of  40 
feet  above  mean  high  water  in  the 
closed-to-navigation  position.  Mean 
high  water  elevation  is  3  feet  above 
Mean  Sea  Level  (MSL).  Navigation  on 
the  waterway  consists  primarily  of 
fishing  vessels,  some  tugs  with  tows  and 
occasional  recreational  craft.  Presently, 
the  draw  opens  on  signal  for  the  passage 
of  vessels. 

The  Louisiana  Department  of 
Transportation  and  Development 
requested  a  temporary  deviation  from 
the  normal  operation  of  the  bridge  in 
order  to  do  maintenance  work  on  the 
bridge.  The  work  consists  of  replacing 
all  four  sets  of  lift  cables  of  the  vertical 
Uft  span.  The  cables  are  worn,  have 
begun  to  ft^y,  and  are  in  need  of 
immediate  replacement.  This  work  is 
essential  for  the  continued  safe 
operation  of  the  vertical  Uft  span. 

The  District  Commander  has, 
therefore,  issued  a  deviation  from  the 
regulations  in  33  CFR  117.5  authorizing 
the  SR  1  vertical  lift  span  bridge  across 
Lafourche  Bayou.  Louisiana  to  remain 
in  the  closed-to-navigation  positidn 
continuously  from  7  a.m.  on  Tuesday 
through  7  p.m.  on  Thursday  each  week 
bom  July  7, 1998  through  July  30, 1998. 

Dated:  June  11, 1998. 
AX.  Gerfin,  Jr., 
.    Captain,  U.S.  Coast  Guard,  Acting 
Commander,  8th  Coast  Guard  Dist.  . 
[FR  Doc.  98-16372  Filed  6-18-98;  8:45  am] 

BILUNQ  CODE  M10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

ICQD07-98-025] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Florida 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  removing 

the  regulations  governing  the  operation 

of  the  Flagler  Beach  Bridge  (SR  100) 

mile  810.6,  at  Flagler  Beach.  Florida. 

This  drawbridge  has  been  removed  and 

replaced  by  a  higher  fixed  bridge  and 

there  is  no  longer  a  need  for  the 

regulation. 

DATES:  This  rule  is  effective  June  19, 

1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Evelyn  Smart,  Project  Manager,  Bridge 

Section,  at  (305)  536-6546. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  bridge  regulation  for  the  Flagler 
Beach  Bridge  (SR  100)  was  published  in 
the  Federal  Register  on  October  13. 
1995  [60  FR  532741.  The  regulation 
established  draw  times  for  the  opening 
of  the  drawbridge.  This  drawbridge  was 
replaced  by  a  new  higher  fixed  level 
bridge,  which  opened  to  vehicular 
traffic  in  June.  1997.  All  parts  of  the  old 
drawbridge  not  used  in  the  new  fixed 
bridge  have  been  removed  from  the 
waterway.  Therefore,  the  regulation 
governing  the  operation  of  the  old 
drawbridge  is  no  longer  necessary  and 
the  Coast  Guard  is  removing  33  CFR 
117.261(e). 

The  Coast  Guard  finds  in  accordance 
with  5  U.S.C.  553,  that  good  cause  exists 
for  proceeding  directly  to  final  rule  and 
making  this  rule  effective  in  less  than  30 
days.  This  final  rule  removes  a  bridge 
regulation  for  a  drawbridge  that  was 
removed  in  June  1997.  Therefore, 
publishing  a  notice  of  proposed 
rulemaking  or  delaying  the  effective 
date  of  the  final  rule  is  unnecessary  and 
the  Coast  Guard  is  proceeding  to  final 
rule,  effective  upon  publication  in  the 
Federal  Register. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
re<^ire  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  office  of  Management  and 
Budget  under  that  order  has  not 
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reviewed  it.  It  is  not  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  PR  11040;  February  26,  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  under 
paragraph  lOe  of  the  regulatory  policy 
and  procedures  of  DOT  is  unnecessary. 
We  conclude  this  because  the 
drawbridge  to  which  the  rule  applies  no 
longer  exists. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  may  include  small 
businesses  and  not  for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and  government 
jurisdictions  with  populations  of  less 
than  50,000. 

Therefore  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  drawbridge  has 
been  replaced  with  a  new  fixed  bridge 
and  the  drawbridge  regulation  is  no 
longer  necessary. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

t 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  E.xecutive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  determined  pursuant  to  figure  2-1, 
paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  determination  has 
been  prepared  and  is  available  for 
inspection  and  copying  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 


1 17  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  11 7— {AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

117.261     [Removed  and  Reserved] 

2.  In  117.261.  remove  and  reserve 
paragraph  (e). 

Dated:  May  18,  1998. 
Norman  T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

|FR  Doc.  98-16370  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD07-98-029] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Florida 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  guard  is  removing 
the  regulations  governing  the  operation 
of  the  Seabreeze  Boulevard  Bridge,  mile 
829.1  at  Daytona  Beach,  Florida.  This 
drawbridge  has  been  replaced  by  two 
higher  fixed  bridges  and  there  is  no 
longer  a  need  for  the  regulations. 

DATES:  This  rule  is  effective  June  19, 

1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Evelyn  Smart,  Project  Manager, 
Bridge  Section,  at  (305)  536-6546. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  bridge  regulation  for  the 
Seabreeze  Boulevard  Bridge,  mile  829.1, 
was  published  in  the  Federal  Register 
February  8.  1979  [44  FR  7981)  and 
revised  in  the  Federal  Register  on 
November  19,  1979  (44  FR  66195).  This 
regulation  established  draw  times  on  the 
opening  of  the  State  Road  430 
drawbridge.  This  drawbridge  was 
replaced  by  two  higher  fixed  level 
bridges,  which  opened  to  vehicular 
traffic  in  June,  1997.  All  parts  of  the  old 
drawbridge  not  used  in  the  new  fixed 
bridges  have  been  removed  from  the 
waterway.  Therefore,  the  regulation 
governing  the  operation  of  the  old 


drawbridge  is  no  longer  necessary  and 
the  Coast  Guard  is  removing  33  CFR 
117.261(fl. 

The  Coast  Guard  finds  in  accordance 
with  U.S.C.  553,  good  cause  exists  for 
proceeding  directly  to  final  rule  and 
making  this  rule  effective  in  less  than  30 
days.  This  final  rule  removes  a  bridge 
regulation  for  a  drawbridge  that  was 
removed  in  October.  1997.  Therefore, 
publishing  a  notice  of  proposed 
rulemaking  or  delaying  the  effective 
date  of  the  final  rule  is  unnecessary  and 
the  Coast  Guard  is  proceeding  to  final 
rule,  effective  upon  publication  in  the 
Federal  Register 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  a  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3]  of  that 
order.  The  Office  of  Management  and 
Budget  under  that  order  has  not 
reviewed  it.  It  is  not  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26.  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  under 
paragraph  lOe  of  the  regulatory  policy 
and  procedures  of  DOT  is  unnecessary. 
We  conclude  this  because  the 
drawbridge  to  which  the  rule  applies  no 
longer  exists. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  may  include  small 
businesses  and  not  for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  the  drawbridge  has 
been  replaced  with  two  new  fixed 
bridges  and  the  drawbridge  regulation  is 
no  longer  necessary. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
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contained  in  Executive  Order  12612  and 
have  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  determined  pursuant  to  figure  2-1, 
paragraph  32(e)  of  Commandant 
Instruction  M16475.1C.  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  determination  has 
been  prepared  and  is  available  for 
inspection  and  copying  in  the  docket. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  11 7— {AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
SUt.  5039. 

$  11 7.261    [Removed  and  Reserved] 

2.  In  §  117.261,  remove  and  reserve 
paragraph  (f). 

Dated:  May  18,  1998. 
Norman  T.  Saunders. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 
(FR  Doc.  98-16369  Filed  6-18-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[COD  08-08-023] 

Drawbridge  Operating  Regulation; 
Dulac  Bayou,  LA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  &x)m  the  regulation 
in  33  CFR  117.5  governing  the  operation 
of  the  SR  57  swing  span  drawbridge 
across  Dulac  Bayou,  mile  0.6,  at  Dulac. 
Terrebonne  Parish,  Louisiana.  This 
deviation  allows  the  Louisiana 
Depoftrnwrt  of  TrsfieportetioH  aMl 


Development  to  close  the  bridge  from  7 
a.m.  and  noon  and  from  12:30  p.m.  until 
3:30  p.m.,  on  July  6,  7,  8,  13,  14,  15.  20, 
21,  22,  27,  28  and  29, 1998.  The  span 
will  open  for  the  passage  of  traffic  from 
noon  until  12:30  on  each  of  these  days. 
The  bridge  will  operate  normally  at  all 
other  times.  This  temporary  deviation  is 
issued  to  allow  for  the  cleaning  and 
painting  of  the  swing  span,  an  extensive 
but  necessary  maintenance  operation. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  July  6  until  3:30  p.m.  on  July 
29,  1998. 

FOR  FURTHER  INFORMATION  CONTACH  Mr. 
Phil  Johnson.  Bridge  Administration 
Branch.  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 

SUPPLEMENTARY  INFORMATION:  The  SR  57 
swing  span  drawbridge  across  Dulac 
Bayou,  mile  0.6.  in  EXilac,  Terrebonne 
Parish,  Louisiana,  has  a  vertical 
clearance  of  7  feet  above  high  water  in 
the  closed-to-navigation  position  and 
unlimited  clearance  in  the  open-to- 
navigation  position.  Navigation  on  the 
waterway  consists  of  tugs  with  tows, 
fishing  vessels,  sailing  vessels,  and 
other  recreational  craft.  The  Louisiana 
Department  of  Transportation  and 
Development  requested  a  temporary 
deviation  from  the  normal  operation  of 
the  bridge  in  order  to  accommodate  the 
maintenance  work.  The  maintenance 
work  involves  cleaning  and  painting  of 
the  swing  span.  This  work  is  essential 
for  the  continued  operation  of  the  draw 
span. 

This  deviation  allows  the  draw  of  the 
SR  57  swing  span  bridge  across  Dulac 
Bayou,  mile  0.6,  at  Dulac  to  remain  in 
the  closed-to-navigation  position 
between  7  a.m.  and  noon  and  from 
12:30  p.m.  until  3:30  p.m.,  on  July  6,  7. 
8, 13.  14, 15.  20,  21,  22,  27,  28  and  29, 
1998.  The  span  will  open  for  the 
passage  of  traffic  from  noon  until  12:30 
on  each  of  these  days.  The  bridge  will 
operate  normally  at  all  other  times. 

This  deviation  will  be  effective  from 
7  a.m.  on  July  6  until  3:30  p.m.  on  July 
29, 1998.  Presently,  the  draw  opens  on 
signal  at  any  time. 

Dated:  June  11, 1998. 
A.L.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard.  Acting 
Commander.  8th  Coast  Guard  Dist. 
[FR  Doc  98-16368  Filed  ft-18-9«;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CQD  08-98-030] 

Drawbridge  Operating  Regulation; 
Lafourche  Bayou,  LA 

aqency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  1 
vertical  lift  bridge  across  Lafourche 
Bayou,  mile  13.3.  in  Leeville.  Lafourche 
Parish,  Louisiana.  This  deviation  allows 
the  Louisiana  Department  of 
Transportation  and  Development  to 
close  the  bridge  to  navigation  from  7 
a.m.  until  9  a.m.;  9:30  a.m.  until  noon; 
12:30  p.m.  until  3  p.m.;  and  3:30  p.m. 
until  7  p.m..  Monday  through  Friday, 
except  Federal  holidays,  from  August  3, 
1998.  until  October  2.  1998.  This 
temporary  deviation  is  issued  to  allow 
for  general  maintenance  repairs. 
DATES:  This  deviation  is  effective  from 
7  a.m.  on  August  3. 1998.  until  7  p.m. 
on  October  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Phil  Johnson  or  Mr.  David  Frank, 
Bridge  Administration  Branch, 
Commander  (ob).  Eighth  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans.  Louisiana  70130-3396. 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION:  The  SR  1 
vertical  lift  span  bridge  across  Lafourche 
Bayou  at  Leeville.  Lafourche  Parish. 
Louisiana  has  a  vertical  clearance  of  40 
feet  above  mean  high  water  in  the 
closed-to-navigation  position.  Mean 
high  water  elevation  is  3  feet  above 
Mean  Sea  Level  (MSL).  Navigation  on 
the  waterway  consists  primarily  of 
fishing  vessels,  some  tugs  with  tows  and 
occasional  recreational  craft.  Presently, 
the  draw  opens  on  signal  for  the  passage 
of  vessels. 

The  Louisiana  Department  of 
Transportation  and  Development 
requested  a  temporary  deviation  from 
the  normal  operation  of  the  bridge  in 
order  to  do  maintenance  work  on  the 
bridge.  The  work  consists  of 
mechanical,  electrical,  and  structural 
repairs  which  require  the  bridge  to 
remain  in  the  closed  to  navigation 
fKKition  for  several  hours  at  a  time. 
During  portions  of  this  repair  work, 
soefioMinf;  may  be  placed  below  the 
bridge  over  the  navigetion  channel 
re^Mciag  tiM  approved  vertical 
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clearance  to  less  than  40  feet  above 
mean  high  water.  The  reduction  in  the 
vertical  clearance  will  be  approximately 
4  feet.  Alternate  routes  are  available. 
This  work  is  essential  for  the  continued 
safe  operation  of  the  vertical  lift  span. 

The  District  Commander  has, 
therefore,  issued  a  deviation  from  the 
regulations  in  33  CFR  117.5  authorizing 
the  SR  1  vertical  lift  span  bridge  across 
Lafourche  Bayou.  Louisiana  to  remain 
in  the  closed-to-navigation  position 
from  7  a.m.  until  9  a.m.;  9:30  a.m.  until 
noon;  12:30  p.m.  until  3  p.m.;  and  3:30 
p.m.  until  7  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  from 
August  3,  1998,  until  October  2. 1998. 

Dated:  fune  11. 1998. 
A.L.  Gerfin.  Jr., 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  8th  Coast  Guard  Dist. 
IFR  Doc.  98-16367  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD01 -98-040] 
RIN2115-AA97 

Safety  Zone:  Great  Catskills  Triathlon, 
Hudson  River,  Kingston,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Great  Catskills  Triathlon  located  on 
the  Hudson  River  in  the  vicinity  of 
Kingston  Point  Reach.  Kingston.  New 
York.  The  safety  zone  is  in  effect  from 
7  a.m.  until  8:30  a.m.  on  Sunday,  July 
12.  1998.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  the  Hudson  River,  in  the 
vicinity  of  Kingston  Point  Reach. 
DATES:  This  rule  is  effective  from  7  a.m. 
until  8:30  a.m.  on  Sunday.  July  12. 
1998,  unless  terminated  sooner  by  the 
Captain  of  the  Port,  New  York. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGDOl-98-040).  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive. 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 


rulemaking.  Comments,  and  documents 

as  indicated  in  this  preamble,  will 

become  part  of  this  docket  and  will  be 

available  for  inspection  or  copying  at 

room  205,  Coast  Guard  Activities  New 

York,  between  8  a.m.  and  3  p.m.. 

Monday  through  Friday,  except  Federal 

holidays 

FOR  FURTHER  INFORMATION  CONTACT: 

Lietuenant  (Junior  Grade)  A.  Kenneally. 

Waterways  Oversight  Branch,  Coast 

Guard  Activities  New  York,  at  (718) 

354-4195. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  this 
application  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
contrary^  public  interest  since 
immediate  action  is  needed  to  close  a 
portion  of  the  waterway  to  protect 
swimmers  and  the  maritime  public  from 
the  hazards  associated  with  500  athletes 
competing  in  the  swimming  portion  of 
the  Great  Catskills  Triathlon. 

Background  and  Purpose 

On  April  12,  1998,  the  New  York 
Triathlon  Club,  submitted  an 
Application  for  Approval  of  Marine 
Event  to  hold  the  swimming 
competition  of  the  Great  Catskills 
Triathlon  on  the  waters  of  the  Hudson 
River  in  the  vicinity  of  Kingston  Point 
Reach,  this  regulation  establishes  a 
safety  zone  in  all  waters  of  the  Hudson 
River  within  a  1000  year  radius  of 
41'56'06"  N  073''57'57"  W  (NAD  1983). 
This  area  encompasses  approximately 
1,800  yards  of  Kingston  Point  Reach, 
.from  just  south  of  red  buoy  #74  to  green 
buoy  »77.  The  safety  zone  is  in  effect 
fi^m  7  a.m.  until  8:30  a.m.  on  Sunday, 
July  12, 1998,  unless  terminated  sooner 
by  the  Captain  of  the  Port,  New  York. 
The  safety  zone  prevents  vessels  from 
transiting  this  portion  of  the  Hudson 
River  and  is  needed  to  protect 
swimmers  and  boaters  from  the  hazards 
associated  with  500  swimmers 
competing  in  a  confined  area  of  the 
Hudson  River. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  actiovunder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 


Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  limited  marine  traffic  in 
the  area,  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  and 
advance  notifications  which  will  be 
made  by  the  Local  Notice  to  Mariners 
and  marine  information  broadcasts. 
Recreational  traffic  will  be  able  to 
transit  the  river  to  the  east  of  the  safety 
zone  during  this  event.  Commercial 
traffic  is  not  heavy  in  this  area  of  the 
Hudson  River.  It  is  expected  that  no 
more  than  1  or  2  commercial  vessels 
may  be  effected  by  this  event.  Due  to  the 
advance  advisories  being  made, 
commercial  traffic  will  be  able  to  adjust 
their  transit  time  to  arrive  before  or  after 
the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
final  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

Under  figure  2-1,  paragraph  34(g).  of 
Commandant  Instruction  M16475.1C. 
this  final  rule  is  categorically  excluded 
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from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05- Kg),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  section  165.T01- 
040  to  read  as  follows: 

§  165.T01-040    Safety  Zone:  Great  CatsKills 
Triathton,  Hudson  River,  Kingston,  New 
York. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  the  Hudson 
River  within  a  1000  yard  radius  of 
41''56'06"N  073''57'57"W  (NAD  1983). 
This  area  encompasses  approximately  • 
1,800  yards  of  Kingston  Point  Reach, 
from  just  south  of  red  buoy  #74  to  green 
buoy  #77. 

(b)  Effective  period.  This  section  is 
effective  from  7  a.m.  until  8:30  a.m.  on 
Sunday,  July  12.  1998. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  )une  4.  1998. 
Richard  C.  Vlaun, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 
(FR  Doc.  98-16239  Filed  6-18-98;  8:45  am] 

BN.UNG  CX>OE  4t10-1&-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  0 
RIN  290O-AJ27 

Delegation  of  Authority  for  Certain 
Ethics  Matters 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
regulations  captioned  "Standards  of 
Ethical  Conduct  and  Related 
Responsibilities."  It  removes  material 
regarding  certain  ethics  determinations 
for  agency  employees.  This  material  is 
not  required  to  be  published  in  the  Code 
of  Federal  Regulations  because  it  does 
not  affect  the  pubUc.  It  affects  only 
internal  VA  practices. 
DATES:  Effective  Date:  June  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Hall,  Assistant  General 
Counsel  (023)  and  Designated  Agency 
Ethics  Official,  Department  of  Veterans 
Affairs,  Office  of  General  Counsel,  810 
Vermont  Avenue.  NW.  Washington,  DC 
20420,  telephone  (202)  273-6334. 
SUPPLEMENTARY  INFORMATION:  This 
document  does  not  constitute 
rulemaking  under  the  provisions  of  5 
U.S.C.  552  and  553.  Accordingly,  there 
is  no  basis  for  prior  notice  and  comment 
or  a  delayed  effective  date. 

This  document  does  not  concern  a 
"rule"  as  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601. 
Nevertheless,  the  Secretary  hereby 
certifies  that  this  regulatory  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  because  the  amendment  only 
affects  individuals. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  of  Subjects  in  38  CFR  Part  0 

ConfUct  of  interests. 
Approved:  May  27, 1998. 
Togo  D.  West,  Jr., 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  0,  subpart  A,  is 
amended  as  follows: 

PART  0— STANDARDS  OF  ETHICAL 
CONDUCT  AND  RELATED 
RESPONSIBILITIES 

1.  The  authority  citation  for  ptut  0  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  38  U.S.C  501;  see 
sections  201.  301.  and  502(a)  of  E.O.  12674. 


54  FR  15159,  3  CFR.  1989  Comp..  p.  215  as 
modified  by  E.0. 12731.  55  FR  42547.  3  CFR. 
1990 Comp.,  p.  306. 

Subpart  A — General  Provisions 

§  0.735-2    [Removed] 

2.  Section  0.735-2  is  removed. 

§  0.735-3    [Redesignated  as  §  0.735-2] 

3.  Section  0.735-3  is  redesignated  as 
§0.735-2. 

(FR  Doc.  98-16275  Filed  6-18-98;  8:45  am] 

BHJJNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Board  of  Veterans'  Appeals 

38  CFR  Part  20 
RIN  2900-AI87 

Board  of  Veterans'  Appeals:  Rules  of 
Practice — Continuation  ot 
Representation  Following  Death  of  a 
Claimant  or  Appellant 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Rules  of  Practice  of  the  Board  of 
Veterans'  Appeals  (Board)  to  eUminate  a 
rule  which  automatically  assigns  a 
deceased  appellant's  representative  to 
the  appellant's  survivor.  This  change  is 
necessary  because  of  a  court  ruling 
which  eliminates  the  need  for  such  a 
provision. 

dates:  Effective  Date:  July  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller.  Chief  Counsel,  Board 
of  Veterans'  Appeals,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420,  (202-565- 
5978). 

SUPPLEMENTARY  INFORMATION:  On 
October  23, 1997,  VA  pubUshed  in  the 
Federal  Register  (62  FR  55200)  a 
proposed  rule  which  would  eliminate  a 
provision  in  the  Board's  Rules  of 
Practice— Rule  611  (38  CFR  20.611)— 
permitting  a  deceased  appellant's 
representative  to  continue  to  act  with 
respect  to  any  appeal  pending  upon  the 
death  of  the  appellant.  We  proposed  this 
change  because  the  U.S.  Court  of 
Veterans  Appeals  had  ruled  that, 
generally,  a  claim  for  benefits  does  not 
survive  the  death  of  the  claimant.  Smith 
(lima)  V.  Brown.  10  Vet.  App.  330 
(1997). 

The  public  was  given  60  days  to 
submit  comments.  VA  received  no 
comments. 

Accordingly,  based  on  the  ratiqnale 
set  forth  in  the  proposed  rule  document. 
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we  are  adopting  without  change  the 
provisions  of  the  proposed  rule  as  a 
final  rule. 

The  Secretary  hereby  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
rule  will  affect  only  the  processing  of 
claims  by  VA  and  will  not  affect  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
§§  603  and  604.  In  addition,  since  no 
notice  of  proposed  rule  making  is 
required  in  connection  with  the 
adoption  of  this  final  rule,  no  regulatory 
flexibility  analysis  is  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq). 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  April  6,  1998. 
Togo  D.  West.  Jr., 
Acting  Secretary. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  20  is  amended  as 
set  forth  below. 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 

§20.611     [Removed] 

2.  In  subpart  G.  §  20.611  is  removed. 
[FR  Doc.  9S-16363  Filed  &-18-98;  8:45  ami 

BtUJNQ  COOE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  159 
(OPP-60010J;  FRL-5792-2] 
R»N  2070-AB50 

Reporting  Requirements  For  Risk/ 
Benefit  Information;  Amendment  and 
Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  is  a  two-fold  action  to 
malce  minor  adjustments  to  the 
reporting  requirements  for  risk/benefit 
information  regulation.  EPA  is 
amending  and  correcting  the  final 
regulation  published  in  the  Federal 


Register  on  September  19, 1997  (62  FR 
49370).  The  regulation  codified  EPA's 
interpretation  and  enforcement  policy 
regarding  the  requirement  of  pesticide 
registrants  to  report  to  the  Agency 
information  concerning  unreasonable 
adverse  effects  of  their  products  as 
mandated  in  section  6(a)(2)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  In  the  first 
part  of  this  action,  EPA  is  issuing  a  final 
rule  to  change  the  definition  of  a 
registrant  to  provide  consistency  with 
that  which  is  in  the  statute.  The 
amendment  to  the  regulation  will  also 
serve  to  clarify  the  scof>e  of  the 
registrant's  responsibilities  and 
liabilities.  In  the  second  part  of  this 
action,  the  Agency  is  making  technical 
corrections  to  the  regulations  for 
clarification  purposes.  These  corrections 
include  omitted,  yet  implied,  reporting 
time  fiames  and  required  information, 
missing  conjunctions,  and  minor 
editorial  changes. 

DATES:  These  actions  will  become 
effective  June  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kathryn  Bouve,  Office  of  Pesticide 
Programs  (7502C),  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Crystal  Mail  #2,  Room  224,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202;  (703)  305-5§32; 
bouve.kate^epanaai  1  epa  gov. 
SUPPLEMENTARY  WTOWMATKXX: 

L  Affected  PartiM 

Entities  potentiaUy  affected  by  this 
rule  are  persons  who  hold  or  ever  held 
a  pesticide  registFation  under  FIFRA 
section  3  or  24{c).  This  rule  may  also 
affect  any  officer,  employee,  agent,  or 
any  other  person  acting  on  behalf  of  a 
registrant.  This  listing  is  not  intended  to 
be  exhaustive,  but  rather  to  provide 
examples  of  those  entities  that  are  likely 
to  be  affected  by  this  action.  To 
determine  whether  you  or  your  business 
is  affected,  refer  to  the  regulatory  text 
contained  in  §  159.153  (definition  of 
registrant),  and  §  159.155(d).  Any 
questions  regarding  applicabifity  should 
be  directed  to  the  Agency  Contact 
Person  listed  above. 

n.  Background 

In  the  Federal  Register  of  September 
19.  1997  (62  FR  49370)  (FRL-5739-1). 
EPA  issued  a  final  rule  to  codify  its 
interpretation  and  enforcement  policy 
under  section  6(a)(2)  of  FIFRA.  This 
section  of  the  law  requires  pesticide 
registrants  to  report  information 
concerning  unreasonable  adverse  effects 
of  their  products  to  EPA.  The  rule 


clarifies  what  information  must  be 
submitted,  how  and  when  to  submit  it, 
as  well  as  what  failures  to  report 
information,  or  delays  in  reporting,  will 
be  regarded  by  EPA  as  violations  of 
FIFRA  section  6(a)(2).  and  actionable 
under  FIFRA  sections  12(a)(2)(B)(ii)  and 
12  (a)(2)(N).  The  rule  is  to  become 
effective  on  June  16.  1998.  As 
published,  the  final  regulation  contains 
several  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  This  notice  makes  the 
needed  corrections  to  the  regulation. 
EPA  is  issuing  the  first  part  of  this 
action  as  a  final  rule  without  prior 
proposal  because  it  believes  public 
comment  on  this  part  of  the  rule  would 
be 'unnecessary,  impracticable,  and 
contrary  to  the  public  interest,  and 
therefore  is  not  required  pursuant  to  the 
"good  cause'  exemption  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act.  The  Agency  believes  it  is 
important  to  make  this  change  as 
expeditiously  as  possible,  so  that  the 
change  can  be  incorporated  into  the  new 
part  159  before  publication  of  the  next 
volume  of  the  Code  of  Federal 
Regulations,  and  so  that  the  change  can 
be  effective  before  the  new  part  159 
becomes  effective  on  June  16,  1998.  A 
provision  for  public  comments  is  not 
warranted  because  the  rule  only 
implements  a  technical  correction  and 
does  not  impose  any  new  requirements. 
As  explained  below,  the  change  is  being 
made  to  assure  that  the  definition  of 
registrant  in  the  rule  is  consistent  with 
that  which  is  in  the  underlying  statute 
authorizing  the  rule. 

m.  Agency  Decision 

Section  6(a)(2)  of  FIFRA  imposes  an 
obligation  on  pesticide  registrants  to 
report  to  the  Agency  additional  factual 
information  regarding  unreasonable 
adverse  effects  on  the  environment 
related  to  their  pesticide  products.  By 
its  terms,  this  requirement  is  placed 
only  on  a  "registrant,"  a  term  defined  in 
section  2(y)  of  FIFRA  as  "a  person  who 
has  registered  any  pesticide  pursuant  to 
(FIFRA]." 

The  Agency  changed  the  definition  of 
"registrant"  in  the  final  rule  issued  on 
September  19, 1997  from  that  in  the 
proposal  to  include  agents  and  other 
persons  acting  on  behalf  of  a  registrant. 
As  explained  in  the  preamble  to  the 
final  rule,  the  purpose  of  the  change  was 
to  clarify  that  "registrants  [are] 
responsible  for  the  actions  of  their 
agents"  and  that  "registrants  will  be 
held  liable  for  the  actions  of  their 
agents."  The  intent  in  drafting  the  rule 
was  to  make  absolutely  clear  that  a 
registrant  is  deemed  to  possess 
information  when  certain  people 
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working  for  the  benefit  of  the  registrant 
possess  the  information. 

The  effect  of  including  language  on 
agents  in  the  definition  of  registrant  in 
§  159.153,  however,  was  to  make  agents 
potentially  liable  themselves  for  failing 
to  report  information  to  the  Agency 
pursuant  to  section  6(a)(2).  A  number  of 
persons  have  complained  to  the  Agency 
that  this  broadens  the  reach  of  section 
6(a)(2),  because  the  statutory 
requirement  is  imposed  only  upon 
registrants,  and  because  agents  who 
have  never  regisfered  a  pesticide 
product  can  not  be  considered  a 
registrant  under  FIFRA.  This  was  never 
the  Agency's  intent,  and  the  Agency 
agrees  that  the  definition  in  the  final 
rule  published  in  September  1997  could 
be  interpreted  to  exceed,  as  written,  the 
statutory  reach  of  section  B(a)(2). 

The  Agency  is  therefore  issuing  this 
final  rule  to  correct  the  definition  of 
registrant  in  §  159.153,  so  that  it  only 
will  include  "any  person  who  holds,  or 
ever  held,  a  registration  for  a  pesticide 
product  issued  under  FIFRA  section  3 
or  24(c)."  The  rest  of  the  definition  in 
the  final  rule  published  in  September 
1997  referring  to  employees  and  agents 
has  been  moved  to  §  159.155(b) 
(redesignated  as  §  159.155(d)  in  this 
document).  The  effect  of  this  change  is 
that  registrants  are  still  responsible 
under  section  6(a)(2)  for  information 
possessed  by  their  employees  and 
agents,  but  the  employees  and  agents 
themselves,  who  are  not  registrants 
under  FIFRA,  are  not  themselves 
responsible  for  reporting  adverse  effects 
information  to  the  Agency. 

IV.  Technical  Corrections 

The  corrections  listed  in  this  notice 
address  errors  in  the  regulation 
pubhshed  on  September  19, 1997.  The 
technical  corrections  consist  of  three 
types:  reporting  time  frames,  required 
information,  and  editorial. 

The  majority  of  the  corrections  ensure 
that  the  time  frames  for  submitting  all 
types  of  adverse  effects  information  are 
clearly  established.  In  the  proposed 
rule,  the  time  firame  for  reporting  all 
section  6(a)(2)  information  was  30  days. 
In  response  to  the  public  comments  it 
received,  the  Agency  decided  to  allow 
for  different  reporting  schedules  for 
different  types  of  information.  The  final 
rule,  however,  listed  only  those 
categories  where  the  time  frames  had 
been  changed  and  erroneously  failed  to 
establish  time  frames  for  all  other  types 
of  submissions. 

Information  concerning  pesticides  in 
food  or  feed  above  the  tolerance  level  or 
if  no  tolerance  has  been  established; 
metabolites,  degradates,  contaminants, 
and  impurities;  efficacy  failure  studies 


for  public  health  products;  substantiated 
incidents  of  pest  resistance;  and  other 
information  described  in  §  159.195  must 
be  received  by  EPA  no  later  than  the 
30th  calendar  day  after  the  registrant 
first  possesses  or  knows  of  the 
information.  Incidents  of  efficacy  failure 
of  pubHc  health  products  and  pesticide 
detections  in  water  above  the  maximum 
contaminant  level  (MCL)  or  health 
advisory  level  (HAL)  may  be 
accumulated  for  1  month  and  submitted 
by  the  end  of  the  month  following  the 
accumulatign  period. 

A  correction  will  be  made  to  the 
regulation  to  specify  that  detections  of 
pesticides  in  water  below  the  MCL  or 
HAL  but  otherwise  reportable 
(§  159.178(b))  may  be  accumulated  for  3 
months  and  submitted  by  the  end  of  the 
second  month  following  the 
accumulation  period.  The  preamble  to 
the  final  rule  stated  that  this  type  of 
information  must  be  aggregated  into 
quarterly  statistical  summaries  as 
described  in  §  159.184(d)(3)  and  (e). 
Other  technical  corrections  ensure 
that  useful  information  is  submitted  to 
the  Agency.  Although  these 
informational  items  are  implied,  the 
specifics  relating  to  the  information 
required  was  inadvertently  omitted. 
First,  for  detections  of  pesticides  in  or 
on  food  or  feed  (§  159.178),  and  in 
surface  water  and  ground  water 
(§  159.184(c)(4)(iv)  and  (v))  will  be 
changed  to  specify  that  the  amount  of 
pesticide  detected  is  reportable.  Second, 
the  technical  corrections  will  create  a 
cross  reference  between  the  requirement 
to  report  detections  of  pesticides  in  or 
on  food  or  feed,  or  water  found  in 
§  159.178  with  the  appropriate  specified 
reportable  data  elements  listed  in 
§  159.184(c). 

The  last  group  of  corrections  to  the 
regulation  include  missing 
conjunctions,  typographical  errors,  and 
minor  cross  referencing  errors. 

V.  Statutory  Review  Requirements 

A  draft  of  this  rule  was  provided  to 
the  Secretary  of  Agriculture  (USDA),  the 
Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  United  States 
Senate,  and  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives.  The  FIFRA  Scientific 
Advisory  Panel  has  waived  its  review  of 
this  rule. 

VI.  Regulatory  Assessment 
Requirements 

This  final  rule  does  not  impose  any 
new  requirements.  It  only  implements  a 
technical  correction  to  a  previously 
issued  Federal  Register  notice  and  the 
Code  of  Federal  Regulations  (CFR).  Any 
assessments  necessary  for  the  original 


final  rule  being  corrected  through  this 
action  are  discussed  in  that  final  rule 
and  are  not  affected  by  today's  action. 
In  fact,  this  action  does  not  require 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866,  entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4.  1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  For  the  same  reason,  it  does  not 
require  any  action  under  Title  11  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4).  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

VII.  Submission  to  Congress  and  the 
General  Accounting  Office 

Pursuant  to  the  Congressional  Review 
Act  (5  U.S.C.  801(a)(1)(A)).  the  Agency 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
pubUcation  of  this  rule  in  today's 
Federal  Register.  This  is  a  technical 
correction  to  the  CFR  and  is  not  a  major 
rule  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  159 

Environmental  protection.  Pesticides 
and  pests.  Policy  statements.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  5, 1998. 


Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Amendment  to  40  CFR  Part  159 

Therefore.  40  CFR  part  159  is 
amended  as  follows: 

PART  159— [AMENDED] 

1.  The  authority  citation  for  part  159 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136-136y. 

2.  In  §  159.153  the  definition  of 
"Registrant"  is  revised  to  read  as 
follows: 

§159.153    Definitions. 
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Registrant  includes  any  person  who 
holds,  or  ever  held,  a  registration  for  a 
pesticide  product  issued  under  FIFRA 
section  3  or  24(c). 


Correction  to  Rule  Published  in  the 
Federal  Register 

Accordingly,  the  publication  on 
September  19,  1997  of  the  final 
regulations  which  were  tb^  subject  of 
FR  Doc.  97-24937  and  published  on 
page  49370  is  corrected  as  follows: 

1.  On  page  49388,  in  the  table  of 
contents  for  part  159,  the  title  of 

§  159.160  is  corrected  to  read 
"Obligations  of  former  registrants." 

2.  On  page  49388,  §  159.155  is 
corrected  to  read  as  follows: 

§  1 59. 1 55    When  information  must  be 
submitted. 

(a)  The  following  reportable 
information  must  be  received  by  EPA 
not  later  than  the  30th  calendar  day 
after  the  registrant  first  possesses  or 
knows  of  the  information: 

(1)  Scientific  studies  described  in 
§159.165. 

(2)  Information  about  discontinued 
studies  described  in  §  159.167. 

(3)  Human  epidemiological  and 
exposure  studies  described  in  §  159.170. 

(4)  Detection  of  a  pesticide  in  or  on 
food  or  feed  described  in  §  159.178(a). 

(5)  Detection  of  metabolites, 
degradates,  contaminants,  impurities 
described  in  §  159.179. 

(6)  Failure  of  performance  studies 
described  in  §  159.188(a)(2),  (b)(2).  and 
(c). 

(7)  Other  information  described  in 
§159.195. 

(b)  Reportable  information  concerning 
detections  of  pesticides  in  water 
described  in  §  159.178(b),  adverse 
effects  incidents  described  in 

§  159.184(a),  and  efficacy  failure 
incidents  described  in  §  159.188(a)(1) 
and  {b)(l)  must  be  reported  according  to 
the  time  frames  set  forth  in  §  159.184(d). 

(c)  EPA  may,  in  its  discretion,  notify 
a  registrant  in  writing  of  a  different 
reporting  period  that  will  apply  to 
specific  types  of  reportable  information 
or  eliminate  reporting  requirements 
entirely.  Such  notification  supersedes 
otherwise  applicable  reporting 
requirements  set  forth  in  this  part. 

(d)  For  purposes  of  this  part,  a 
registrant  possesses  or  knows  of 
information  at  the  time  any  officer, 
employee,  agent,  or  other  person  acting 
for  the  registrant  first  comes  into 
possession  of,  or  knows  of,  such 
information;  provided  that,  such  person 
performs  any  activities  for  the  registrant 
related  to  the  development,  testing,  sale 
or  registration  of  a  pesticide  or  the 


person  could  be  reasonably  expected  to 
come  into  possession  of  information 
otherwise  reportable  under  this  part.  In 
the  case  of  information  known  to  or 
possessed  by  an  agent  or  other  person 
acting  for  the  registrant,  a  registrant  is 
responsible  for  such  information  only  if 
the  agent  or  other  person  acquired  such 
information  while  acting  for  the 
registrant. 

§159.158  [Corrected] 

3.  On  page  49389,  §  159.158  is 
corrected  as  follows: 

i.  In  paragraph  (a)  the  introductory 
text,  the  second  sentence  is  corrected  to 
read: 

(a)  *     *     *  Information  relevant  to 
the  assessment  of  the  risks  or  benefits 
also  includes  conclusion(s)  or 
opinion(s)  rendered  by  a  person  who 
meets  any  of  the  following: 
***** 

ii.  In  paragraph  (b)(1),  after  the 
heading,  the  introductory  text  is 
corrected  to  read: 

(b)*     *     * 

(1)  *     *     *  Information  need  not  be 
submitted  if  before  that  date  on  which 
the  registrant  must  submit  such 
information  if  all  of  the  following 
conditions  are  met: 
•        ***'» 

iii.  In  paragraph  (b)(3)  introductory 
text,  the  phrase  "either  of  the  categories 
described  in  paragraphs  (b)(3)(i)  or 
(b)(3)(ii)  of  this  section."  is  corrected  to 
read  "either  of  the  following 
categories:". 

iv.  On  page  49390,  paragraph  (b)(4) 
introductory  text,  the  phrase  "reportable 
under  this  part,  if:"  is  corrected  to  read 
"reportable  under  this  part,  if  both  of 
the  following  conditions  are  met:". 

§159.159  [Corrected] 

4.  On  page  49390,  in  §  159.159  is 
corrected  as  follows: 

i.  Paragraph  (a)(1)  introductory  text  is 
corrected  to  read: 

(a)*     *     * 

(1)  Information  is  otherwise 
reportable  under  §  159.184,  and  pertains 
to  an  incident  that  is  alleged  to  have 
occurred  on  or  after  January  1, 1994, 
and  to  have  involved  any  of  the 
following: 
***** 

ii.  In  paragraph  (a)(2),  the  reference  to 
"§  159.195fb),"  is  corrected  to  read 
"§  159.195(c)." 

§  159.160  [Corrected] 

5.  On  page  49390,  in  §  159.160,  in 
paragraphs  (b)(1),  (3),  and  (4).  the  phrase 
"formerly- registered"  is  corrected  to 
"formerly  registered." 


§  159.165  [Corrected] 

6.  On  page  49390  §  159.165  is 
corrected  as  follows: 

i.  In  paragraph  (b)(4),  the  introductory 
text  is  corrected  to  read: 


(bj-     •     • 

(4)  For  plants  when  tested  at  the 
maximum  label  application  rate  or  less, 
if  either  of  the  following  conditions  is 
met: 
***** 

ii.  On  page  49391,  paragraphs  (d)(1) 
and  (d)(2),  the  introductory  text  in  both 
paragraphs  is  corrected  to  read: 

(d)*     •     • 

(1)*     *     *  A  study  using  a  test 
regimen  lasting  90  calendar  days  or  less, 
and  all  of  the  following  conditions  are 
met: 
***** 

(2)*     •     *  A  study  using  a  test 
regimen  lasting  90  calendar  days  or  less, 
and  all  of  the  following  conditions  are 
met: 


§159.178  [Corrected] 

7.  On  page  49391,  §  159.178  is 
corrected  as  follows: 

i.  In  paragraph  (a),  the  phrase  "the 
pesticide  is  present  on  food  or  feed"  is 
corrected  to  read  "the  pesticide  is 
present  in  or  on  food  or  feed." 

ii.  In  paragraph  (a)  by  adding  a  new 
sentence  to  the  end  thereof  reading  as 
follows: 

(a)  *     •     •  The  information  to  be 
submitted  is  the  same  as  that  required 
in  §  159.184(c)(1).  (2).  (3).  and  (4)(iv)(E). 
(F),  (G),  and  (H). 
***** 

iii.  In  paragraph  (b)(1),  in  the 
introductory  text,  the  phrase  "the  water 
reference  level  in:"  is  corrected  to  read 
"the  water  reference  level  in  any  of  the 
following  instances:". 

iv.  By  adding  paragraph  (b)(5)  to  read 
as  follows: 
*        *        •        •        • 

(b)* 

(5)  Information  to  be  submitted  is  the 
same  as  that  required  in  §  159.184(c)(1). 
(2).  (3),  (4)(iv)  and  (v),  and  (5)(vi). 

§159.179  [Corrected] 

8.  On  page  49391  §  159.179  is 
corrected  as  follows: 

i.  In  paragraph  (a),  in  the  introductory 
text,  the  phrase  "must  be  submitted  if:" 
is  corrected  to  read  "must  be  submitted 
if  either  of  the  following  conditions  is 
met:". 

ii.  In  paragraph  (a)(2).  in  the 
introductory  text,  the  phrase  "and  one 
of  the  conditions  in  paragraph  (a)(3)(i) 
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or  (ii)  of  this  section  is  met:"  is 
corrected  to  read  "and  either  of  the 
following  conditions  is  met:". 

§  159.184  [Correctecq 

9.  On  page  49392.  §  159.184  is 
corrected  as  follows: 

i.  In  paragraph  (c)(2),  in  the 
introductory  text,  the  phrase  "reports 
must  be  submitted  if  the  registrant"  is 
corrected  to  read  "reports  must  be 
submitted  for  each  pesticide  that  may 
have  contributed  to  the  incident,  if  the 
registrant". 

ii.  Paragraph  (c)(2)(vi)  is  removed. 

iii.  On  page  49393,  paragraph 
(c)(4)(iv)(G).  is  corrected  to  read: 

*  •        •        •        • 

(c)*     •     • 

(4)*     •     • 

(iv)*     •     * 

(G)  Pesticides  and  degradates 
analyzed  for,  the  detection  limits,  and 
the  amoimt  detected. 

•  *        •        *        • 

iv.  In  paragraph  (c)(4)(v)(A)  is 
corrected  to  read: 


(c)*     *     * 

(4)*     *     • 

(v)*     •     • 

(A)  Pesticides  and  degradates 
analyzed  for.  the  analytical  method 
used,  the  detection  limits,  and  the 
amount  detected. 


V.  On  page  49393  in  paragraph 
(c)(5)(iii),  in  the  introductory  text,  the 
phrase  "if  any  of  the  criteria  listed  in 
paragraphs  (c)(5)(iii)(A)  through 
(c)(5)(iii)(G)  of  the  section  are  met,  or" 
is  corrected  to  read  "if  any  of  the 
following  criteria  are  met,  or". 

vi.  On  page  49393,  in  paragraph 
(c)(5)(iii)(D).  the  word 
"relativelycommon"  is  corrected  to  read 
"relatively  common." 

vii.  On  page  49394,  in  paragraph 
(c)(5)(iii)(G),  the  word  "orthreatened"  is 
corrected  to  read  "or  threatened." 

viii.  On  page  49394.  paragraph 
(c)(5)(iv).  in  the  introductory  text,  the 
phrase  "if  the  single  criterion  listed  in 
paragraph  (c)(5)(iv)(A)  of  this  section  is 
met,  or"  is  corrected  to  read  "if  the 
following  criterion  is  met,  or". 

ix.  On  page  49394,  paragraphs  (d)(2) 
and  (d)(3)  are  corrected  to  read  as 
follows: 
•         •         *         •         • 

(d)*     *     • 

(2)  Information  concerning  incidents 
which  meet  the  criteria  for  the  following 
exposiue  and  severity  category  labels 
described  in  paragraph  (c)(5)  of  this 
section,  reports  of  detections  of 
pesticides  in  water,  and  efficacy  failure 


incidents  described  in  §  159.188(a)(1) 
and  (b)(1),  may  be  accumulated  for  a 
30-day  period,  and  submitted  to  the 
Agency  within  30  days  after  the  end  of 
each  30-day  accumulation  j>eriod  for: 
Humans,  H-B,  and  H-C;  Wildhfe,  W-A; 
Plants,  P-A;  Water,  G-A;  Property 
Damage,  PD-A. 

(3)  mcidents  or  reports  of  detections 
of  pesticides  in  water  meeting  all  other 
exposure  and  severity  label  categories, 
information  may  be  accumulated  by 
registrants  for  90  days  and  submitted 
within  60  days  after  the  end  of  each  90- 
day  accimiulation  period. 


§159.195  [Corrected] 

10.  On  page  49395,  in  §  159.195. 
paragraph  (b),  the  word  "sectioin"  is 
corrected  to  read  "section,"  and  the 
phrase  "otherwise-reportable"  is 
corrected  to  read  "otherwise 
reportable." 

(FR  Doc.  98-16410  Filed  6-1&-98;  8:45  am] 
1UJMQCOOEM«0  50  F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300M7;  FRL-6794-7] 
RIN  2070-nAB78 

Buprofezin;  Extension  of  Tolerances 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  extends  time- 
limited  tolerances  for  residues  of  the 
pesticide  buprofezin  and  its  metabolite 
BF  12  in  or  on  citrus  fruit  at  2.0  parts 
per  million  (ppm);  dried  citrus  pulp  at 
10  ppm;  cotton  seed  at  1.0  ppm;  cotton 
gin  byproducts  at  20  ppm;  milk  at  0.03 
ppm;  and  cattle,  sheep,  hogs,  goats,  and 
horse  meat  at  0.02  ppm,  fat  at  0.02  ppm, 
and  meat  byproducts  at  0.5  ppm  for  an 
additional  1-year  period,  to  July  31, 
1999.  This  action  is  in  response  to 
EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  citrus  and  cotton.  Section 
408(1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  foiod  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA. 


DATES:  This  regulation  becomes 
effective  June  19, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  August  18,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-300667], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  'Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300667],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 
opp-  docket@epamail.epa.gov.  Follow 
the  instructions  in  Unit  n.  of  this 
preamble.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  ,  telephone 
number,  and  e-mail  address:  Rm.  267, 
CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202.  (703)-308-9356; 
e-mail:  beard.andrea@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATK)N:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  July  30, 1997  (62  FR 
40735)  (FRL-5732-1),  which  announced 
that  on  its  own  initiative  and  imder 
section  408(e)  of  the  FFDCA,  21  U.S.C. 
346a(e]  and  (1)(6),  it  estabUshed  a  time- 
limited  tolerance  for  the  residues  of 
buprofezin  and  its  metabolites  in  or  on 
citrus  fruit  at  2.0  ppm.  dried  citrus  pulp 
at  10  ppm;  cotton  seed  at  1.0  ppm; 
cotton  gin  byproducts  at  20  ppm;  milk 
at  0.03  ppm.  and  cattle,  sheep,  hogs, 
goats,  and  horse  meat  at  0.02  ppm,  fat 
at  0.02  ppm,  and  meat  byproducts  at  0.5 
ppm.  with  an  expiration  date  of  July  31, 
1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
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requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  luider 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  buprofezin  on  citrus  for  this 
year's  growing  season  to  control  red 
scale,  which  has  developed  resistance  to 
available  controls  in  some  areas  of 
California,  and  has  caused  signiRcant 
losses  for  affected  growers;  this  situation 
remains  unchanged  from  that  of  last 
year.  EPA  also  received  requests  from 
California  and  Arizona  to  extend  the  use 
of  buprofezin  on  cotton  for  this  year's 
growing  season  since  the  situation  has 
remained  the  same  as  last  year;  a 
recently-introduced  new  strain  or 
species  of  whitefly  has  caused 
significant  losses  to  cotton  growers  and 
hais  demonstrated  resistance  to  available 
controls.  After  having  reviewed  the 
submission.  EPA  concurs  that 
emergency  conditions  exist  for  these 
states.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  buprofezin  on 
citrus  for  control  of  red  scale  and  on 
cotton  for  control  of  whiteflies. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  buprofezin  in 
or  on  citrus,  cotton,  and  animal 
commodities.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  July  30,  1997  (62  FR  40735).  Based  on 
that  data  and  information  considered, 
the  Agency  reaffirms  that  extension  of 
the  time-limited  tolerances  will 
continue  to  meet  the  requirements  of 
section  408(1)(6).  Therefore,  the  time- 
limited  tolerances  are  extended  for  an 
additional  1-year  period.  Although 
these  tolerances  will  expire  and  are 
revoked  on  luly  31,  1999.  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  citrus  fruit;  dried  citrus  pulp; 
cotton  seed;  cotton  gin  byproducts; 
milk;  and  the  meat,  fat  and  meat 
byproducts  of  cattle  sheep,  hogs,  goats, 
and  horse,  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerances.  EPA  will  take  action  to 


revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

I.  Ob)ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (l)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  18,  1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  Actual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
oflicial  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES  "  at  the 
beginning  of  this  document. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket#e{Minail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  51/6.1  or  ASCH  file  format. 
All  copies  of  objections  and  hearing 
requests  in  electronic  form  must  be 
identified  by  the  docket  control  number 
(OPP-3006671.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  bearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

III.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  time-limited 
tolerances  that  were  previously 
established  by  EPA  under  FFEXIA 
section  408(d)  in  response  to  petitions 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4.  1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
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58093,  October  28.  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  lustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  PR  7629,  February  16, 
1994).  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885.  April  23,  1997). 

Since  this  extension  of  existing  time- 
limited  tolerances  does  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
PR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

rv.  Submission  to  Congress  and  the 
General  Accounting  Oflfice 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  4, 1998. 

James  fones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMEN0ED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority.  21  U.S.C.  346a  and  371. 

§180.511    [Amended] 

2.  In  §  180.511.  by  amending  the  table 
in  paragraph  (b)  for  all  of  the 


commodities  by  changing  the  expiration 
dates  "7/31/98"  to  read  "7/31/  99." 

[FR  Doc.  98-16409  Filed  6-18-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CO  Docket  Nos.  96-45.  96-262,  94-1,  91- 
213.  and  95-72;  FCC  97-420] 

Universal  Service;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  January  13.  1998.  a 
document  making  certain  changes,  on 
reconsideration,  to  the  Commission's 
universal  service  rules.  This  document 
corrects  those  rules. 
DATES:  Effective  on  June  19.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  To3d.  Common  Carrier  Bureau, 
(202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Communications  Commission 
published  in  FR  Doc.  98-541,  published 
in  the  Federal  Register  of  January  13, 
1998  (63  FR  2094)  a  summary  of  the 
Commission's  Fourth  Order  on 
Reconsideration  in  CC  Docket  No.  96-45 
and  Report  and  Order  in  CC  Docket  Nos. 
96-45,  96-262.  94-1, 91-213, 95-72, 
FCC  97^20  (Fourth  Order  on 
Reconsideration).  On  January  29. 1998. 
the  Commission  released  errata  to  the 
Fourth  Order  on  Reconsideration.  This 
correction  reflects  the  changes  included 
in  that  errata.  The  full  text  of  the  errata 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St.,  NW,  Washington,  DC. 

In  rule  FR  Doc.  98-541.  published  on 
January  13. 1998  (63  FR  2094)  make  the 
following  corrections. 

1.  On  page  2125,  in  the  third  column, 
in  §54.101,  paragraph  (a)(1),  line  3, 
remove  the  period  and  add,  in  its  place, 
a  semi-colon. 

2.  On  page  2127,  in  the  second 
column,  in  §  54.301,  revise  paragraph 
(c)(5)  to  read  as  follows: 

(c)*  *   • 

(5)  Corporate  Operations  Expenses 
(Accounts  6710.  6720)  shall  be  allocated 
according  to  the  following  factor: 
{[Account  2210  Category  3  +  (Account 
2210  +  Account  2220  +  Account 
2230)}]  X  (Account  6210  +  Account 
6220  +  Account  6230)}  +  [(Account 
6530  +  Account  6610  +  Account  6620) 


X  (Account  2210  Category  3  +  Account 
2001)1  +  (Account  6210  +  Account 
6220  +  Account  6230  +  Account  6310 
+  Account  6410  +  Account  6530  + 
Account  6610  +  Account  6620). 

3.  On  page  2127.  in  the  second 
column,  in  §  54.301,  in  paragraph  (c)(6), 
lines  6  and  7,  add  the  word  "Account" 
in  the  parentheses  before  "2210", 
"2220".  and  "2230." 

4.  On  page  2127,  in  the  second 
column,  in  §  54.301,  in  paragraph  (d)  in 
the  heading  and  in  the  introductory  text, 
line  2,  add  the  phrase  "projected  annual 
unseparated"  before  "local  switching 
revenue  requirement";  in  line  3  of  the 
introductory  text  add  the  word  "by" 
before  "summing." 

5.  On  page  2127,  in  the  second 
column,  in  §  54.301,  in  the  first  sentence 
of  paragraph  (d)(1)  revise  to  read  as 
follows: 

(d)  *   •  * 

(1)  Return  on  Investment  attributable 
to  COE  Category  3  shall  be  obtained  by 
multiplying  the  average  projected 
unseparated  local  switching  net 
investment  by  the  authorized  interstate 
rate  of  return.  Projected  unseparated 
local  switching  net  investment  shall  be 
calculated  as  of  each  December  31  by 
deducting  the  accumulated  reserves, 
deferrals  and  customer  deposits 
attributable  to  the  COE  Category  3 
investment  from  the  gross  investment 
attributable  to  COE  Category  3.  The 
average  projected  unseparated  local 
switching  net  investment  shall  be 
calculated  by  summing  the  projected 
unseparated  local  switching  net 
investment  as  of  December  31  of  the 
calendar  year  following  the  filing  year 
and  such  investment  as  of  December  31 
of  the  filing  year  and  dividing  by  2. 

6.  On  page  2127,  in  the  second 
column,  in  §54.301,  in  the  second 
sentence  of  paragraph  (d)(1)  remove  the 
word  "Unseparated"  and  add,  in  its 
place,  "Projected  unseparated". 

7.  On  page  2127,  in  the  second 
column,  in  §  54.301,  in  the  third 
sentence  of  paragraph  (d)(1)  remove  the 
phrase  "projected  unseparated  local 
switching  average"  and  add,  in  its  place, 
"average  projected  unseparated  local 
switching"  and  remove  "and  the 
projected  unseparated  local  switching 
net"  and  add,  in  its  place,  "year  and 
such". 

8.  On  page  2127,  in  the  second 
column,  in  §54.301,  in  paragraph  (d)(3) 
add  the  phrase  ",excluding  depreciation 
expense,"  after  the  word  "expenses". 

9.  On  page  2127,  in  the  second 
column,  in  §  54.301  revise  paragraph 
(d)(4)  to  read  as  follows: 

(d)*   •  • 

(4)  Federal  income  tax  attributable  to 
COE  Category  3  shall  be  calculated 
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using  the  following  formula;  the 
accounts  listed  shall  be  allocated 

f)ursuant  to  paragraph  (c)  of  this  section: 
Return  on  Investment  attributable  to 
COE  Category  3  -  Account  7340  - 
Account  7500  -  Account  7210)1  x 
(Federal  Income  Tax  Rate  +  (1  - 
Federal  Income  Tax  Rate)]. 

10.  On  page  2128.  in  the  first  column, 
in  §  54.303.  in  paragraph  (b)(1)  revise  to 
read  as  follows: 

(b)"* 

(1)  To  calculate  the  unadjusted  base- 
level  of  Long  Term  Support  for  1998, 
the  Administrator  shall  calculate  the 
difference  between  the  projected 
Common  Line  revenue  requirement  of 
association  Common  Line  tariff 
participants  projected  to  be  recovered  in 
1997  and  the  sum  of  end  user  common 
line  charges  and  the  1997  projected 
revenue  i^overed  by  the  association 
Carrier  Common  Line  charge  as 
calculated  pursuant  to  §  69.105(b)(2)  of 
this  chapter. 

11.  On  page  2130.  in  the  third 
column,  in  §  54.511.  in  paragraph  (c)(1). 
in  lines  7  and  8.  remove  the  phrase 
"competitive  bid"  and  change  the 
reference  from  "§  54.504(a)"  to 

"§  54.504(a),  (b)(3).  and  (b)(4)";  in 
paragraph  (c)(l)(i),  in  line  3.  add  the 
word  "of  between  "life"  and  "the 
contract";  and  in  paragraph  (c)(l)(ii).  in 
line  7,  remove  the  phrase  "that  were 
provided"  and  add.  in  its  place,  "that 
are  provided". 

12.  On  page  2131.  in  the  Rrst  column, 
in  §  54.518.  in  the  section  heading 
remove  the  word  "Wide"  and  add,  in  its 
place  "Support  for  wide". 

13.  On  page  2131.  in  the  first  column, 
in  §54.519,  in  paragraph  (a)(3).  remove 
the  phrase  "Make  a  good  faith  effort" 
and  add.  in  its  place.  "Take  reasonable 
steps". 

14.  On  page  2131,  in  the  second 
column,  in  §  54.604.  in  paragraph  (a),  in 
line. 5.  remove  the  phrase  "service 
provider"  and  add.  in  its  place, 
"telecommunications  carrier". 

15.  On  page  2131,  in  the  third 
column,  in  §  54.604,  in  paragraph  (c),  in 
the  last  line,  remove  the  phrase  "service 
providers"  and  add,  in  its  place, 
"telecommunications  carriers". 

16.  On  page  2132.  in  the  second 
column,  in  §  54.703.  in  the  first  sentence 
of  paragraphs  (b)  and  (c)  remove  the 
phrase  "The  following  entities  will  not 
be  required  to  contribute  on  the  basis  of 
revenues  derived  from  the  provision  of 
interstate  telecommunications"  and 
add.  in  its  place.  "The  following  entities 
will  not  be  required  to  contribute  to 
universal  service"  and  in  line  9  of 
paragraphs  (b)  and  (c)  remove  the 
phrase  "of  video  programming"  after  the 
word  "broadcasters". 


17.  On  page  2132.  in  the  second 
column,  in  §  54.703.  in  paragraph  (c).  in 
line  9,  remove  the  comma  before 
"systems  integrators  '  and  add  in  its 
place,  a  semi-colon. 

Federal  Communications  Commission. 

LisaGelb, 

Chief,  Accounting  Policy  Division. 

(PR  Doc.  98-13239  Filed  &-18-98,  8:45  am) 

MUJNQ  COOC  (TII-OI-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  213.  219.  252.  and  253 
[DFARS  Case  90-0011] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Direct  Award 
of  8(a)  Contracts 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  a  Memorandum 
of  Understanding  (MOU)  dated  May  6, 
1998,  between  the  Small  Business 
Administration  (SBA)  and  DoD.  The 
MOU  streamlines  the  processing 
procedures  for  contract  awards  under 
the  SBA's  8(aJ  Program. 
DATES:  Effective  date:  June  19,  1998. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  August  18.  1998.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Sandra  G.  Haberlin,  PDUSD 
(A&T)DP(DAR),  IMD  3D139,  3062 
Defense  Pentagon.  Washington.  DC 
20301-3062.  Telefax  number  (703)  602- 
0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfarsdacq.osd.mil 

Please  cite  DFARS  Case  98-DOll  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DFARS 
Case  9&-EX)ll  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  G.  Haberlin.  (703)  601-0131. 
SUPP1.EMENTARY  INFORMATION: 

A.  Background 

The  SBA's  8(a)  Program,  named  for 
the  section  of  the  Small  Business  Act 
(Pub.  L.  85-536.  as  amended)  which  it 
Implements,  helps  small  disadvantaged 


businesses  compete  for  Federal 
contracts.  The  program  authorizes  the 
SBA  to  enter  into  all  types  of  contracts 
with  other  agencies  and  award 
subcontracts  for  performing  these 
contracts  to  firms  eligible  for  program 
participation.  The  SBA's  subcontractors 
are  referred  to  as  "8(a)  contractors." 

Section  8(a)  requires  the  SBA  to 
function  as  an  intermediary  for  8(a) 
contracts,  but  permits  the  SBA  to 
delegate  its  authority  through  special 
agreements.  One  such  agreement  is  the 
Memorandum  of  Understanding  dated 
May  6.  1998.  between  SBA  and  DoD. 
The  MOU  streamlines  the  processing 
procedures  for  contract  awards  under 
the  SBA's  8(a)  Program  by  authorizing 
DoD  to  award  contracts  directly  to  8(a) 
contractors;  by  reducing  SBA's  response 
time  to  a  DoD  offering  and  for  making 
an  eligibility  determination:  and  by 
providing  a  number  of  other  changes  to 
procurement  procedures  under  the  8(a) 
Program.  This  interim  rule  amends  Parts 
213,  219.  252.  and  253  of  the  DFARS  to 
implement  the  MOU. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  only  affects  the 
administrative  process  established  for 
award  of  8(a)  contracts.  An  Initial 
Regulatory  Flexibility  Analysis  has. 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  ht}m  small  entities 
concerning  the  afTected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (DFARS 
Case  98-DOll).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  any  information  collection 
requirements  that  require  Office  of 
Management  and  Budget  approval 
under  44  U.S.C.  3501.  e(  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  pubUsh  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  action  is  necessary  to 
implement  a  MOU  dated  May  6. 1998. 
between  the  SBA  and  DoD.  The  MOU 
streamlines  the  processing  procedures 
for  contract  awards  under  the  SBA's  8(a) 
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Program  by  authorizing  DoD  to  award 
contracts  directly  to  8(a)  concerns;  by 
reduciag  SBA's  response  times;  and  by 
providing  a  number  of  other  changes  to 
procurement  procedures  under  the  8(a) 
Program.  However,  comments  received 
in  response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  213, 
219. 252.  and  253 

Government  procurement. 
Micheie  P.  Peterson, 
Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  213,  219,  252, 
and  253  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  213,  219,  252,  and  253  continues 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  21  :^— SIMPLIFIED  ACQUISITION 
PROCEDURES 

2.  Subpart  213.70  is  added  to  read  as 
follows: 

Subpart  213.70— Simplified  Acquisition 
Procedures  Under  the  8(a)  Program 

Sec. 

213.7001  Policy. 

213.7002  Procedures. 

213.7003  Purchase  orders. 
213.7003-1     Obtaining  contractor 

acceptance  and  modifying  purchase 
orders. 
213.7003-2    Contract  clauses. 

Subpart  213.70 — Simplified  Acquisition 
Procedures  Under  the  8(a)  Program 

213.7001  Policy. 

For  sole  source  acquisitions  under  the 
8(a)  Program,  contracting  officers  may 
use  the  procedures  established  in  the 
Memorandum  of  Understanding  cited  in 
219.800. 

213.7002  Procedures. 

For  acquisitions  that  are  otherwise 
appropriate  to  be  conducted  using 
procedures  set  forth  in  this  part,  and 
also  eligible  for  the  8(a)  Program, 
contracting  officers  may  use — 

(l)(i)  For  sole  source  purchase  orders 
not  exceeding  the  simplified  acquisition 
threshold,  the  procedures  in  219.804- 
2(2);  or 

(ii)  For  other  types  of  acquisitions,  the 
procedures  in  subpart  219.8,  excluding 
the  procedures  in  219.804-2(2);  or 

(2)  The  procedures  for  award  to  the 
Small  Business  Administration  in  FAR 
subpart  19.8. 


21 3.7003    Purchase  orders 

213.7003-1     Obtalnlr>g  contractor 
acceptance  and  modifying  purchase  orders. 

The  contracting  officer  need  not 
obtain  a  contractor's  written  acceptance 
of  a  purchase  order  or  modification  of 
a  purchase  order  for  an  acquisition 
under  the  8(a)  Program  pursuant  to 
219.804-2(2). 

213.7003-2    Contract  clauses. 

Use  the  clauses  prescribed  in 
219.811-3(1)  and  (3)  for  purchase  orders 
under  the  8(a)  Program  pursuant  to  the 
Memorandum  of  Understanding  cited  in 
219.800. 

PART  219— SMALL  BUSINESS 
PROGRAMS 

3.  Section  219.800  is  added  to  read  as 
follows: 

219.800    General. 

(a)  By  Memorandum  of 
Understanding  (MOU)  dated  May  6, 
1998,  between  the  Small  Business 
Administration  (SBA)  and  the 
Department  of  Defense  (DoD).  the  SBA 
delegated  to  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
its  authority  under  paragraph  8(a)(1)(A) 
of  the  Small  Business  Act  (5  U.S.C. 
637(a))  to  enter  into  8(a)  prime 
contracts,  and  its  authority  under 
paragraph  8(a)(1)(B)  of  the  Small 
Business  Act  to  award  the  performance 
of  those  contracts  to  eligible  8(a) 
Program  participants.  Consistent  with 
the  provisions  of  this  subpart,  this 
authority  is  hereby  redelegated  to  DoD 
contracting  officers  within  the  United 
States,  its  territories  and  possessions. 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  and  the  District  of 
Columbia,  to  the  extent  that  it  is 
consistent  with  any  dollar  or  other 
restrictions  established  in  individual 
warrants.  This  authority  is  being 
delegated  and  redelegated  on  a  pilot  test 
basis  and  shall  expire  on  May  5.  2001. 
Notwithstanding  this  MOU.  contracting 
officers  may  elect  to  award  the  contract 
pursuant  to  the  provisions  of  FAR 
subpart  19.8. 

(b)  Awards  under  the  MOU  may  be 
awarded  directly  to  the  8(a)  participant 
on  either  a  sole  source  or  competitive 
basis. 

(c)  Contracts  awarded  under  the  MOU 
may  be  awarded  directly  to  the  8(a) 
participant.  An  SBA  signature  on  the 
contract  is  not  required. 

4.  Sections  219.804-2,  219.804-3. 
219.805.  219.805-2,  219.806,  219.808, 
219.808-1,  219.811,  219.811-1, 
219.811-2,  219.811-3,  and  219.812  are 
added  to  read  as  follows: 


219.804-2    Agency  offering. 

(1)  For  requirements  processed  under 
the  MOU  cited  in  219.80  (but  see 
paragraph  (2)  of  this  subsection  for 
procedures  related  to  purchase  orders 
that  do  not  exceed  the  simplified 
acquisition  threshold),  the  notification 
to  the  SBA  shall  clearly  indicate  that  the 
requirement  is  being  processed  under 
the  MOU.  All  notifications  should  be 
submitted  in  writing,  using  facsimile  or 
electronic  mail,  when  possible,  and 
shall  specify  that — 

(i)  Under  the  MOU,  an  SBA 
acceptance  or  rejection  of  the  offering  is 
required  within  5  working  days  of 
receipt  of  the  offering;  and 

(ii)  (A)  For  sole  source  requirements, 
an  SBA  acceptance  shall  include  a  size 
verification  and  a  determination  of  the 
8(a)  firm's  eligibility,  and,  upon 
acceptance,  the  contracting  officer  will 
solicit  a  proposal,  conduct  negotiations, 
and  make  award  directly  to  the  8(a) 
firm;  or 

(B)  For  competitive  requirements, 
upon  acceptance,  the  contracting  officer 
will  solicit  offers,  conduct  source 
selection,  and,  upon  receipt  of  an 
eligibility  verification,  award  a  contract 
directly  to  the  selected  8(a)  firm. 

(2)  Under  the  MOU  cited  in  219.800, 
no  separate  agency  offering  or  SBA 
acceptance  is  needed  for  requirements 
that  are  issued  under  purchase  orders 
that  do  not  exceed  the  simplified 
acquisition  threshold.  After  an  8(a) 
contractor  has  been  identified,  the 
contracting  officer  shall  establish  the 
prices,  terms,  and  conditions  with  the 
8(a)  contractor  and  shall  prepare  a 
purchase  order  consistent  with  the 
procedures  in  part  213  and  FAR  part  13, 
including  the  applicable  clauses 
required  by  this  subpart.  No  later  than 
the  day  that  the  purchase  order  is 
provided  to  the  8(a)  contractor,  the 
contracting  officer  shall  provide  to  the 
cognizant  SBA  Business  Opportunity 
Specialist,  using  facsimile  or  electronic 
mail — 

(i)  A  copy  of  the  purchase  order;  and 
(ii)  A  notice  stating  that  the  purchase 
order  is  being  processed  under  the 
MOU.  The  notice  also  shall  indicate  that 
the  8(a)  contractor  will  be  deemed 
eligible  for  award  and  will 
automatically  begin  work  under  the 
purchase  order  unless,  within  2  working 
days  after  SBA's  receipt  of  the  purchase 
order,  the  8(a)  contractor  and  the 
contracting  officer  are  notified  that  the 
8(a)  contractor  is  ineligible  for  award. 

219.804-3    SBA  acceptance. 

For  requirements  processed  under  the 
MOU  cited  in  219.800.  SBA's 
acceptance  is  required  within  5  working 
days  (but  see  219.804-2(2)  for  purchase 
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orders  that  do  not  exceed  the  simplified 
acquisition  threshold). 

219.805  Competitive  8(a). 

219.80S-2    Proc«dur»s. 

(c)  For  requirements  processed  under 
the  MOU  cited  in  219.800— 

(i)  For  sealed  bid  and  negotiated 
acquisitions,  the  SBA  will  determine  the 
eligibility  of  the  firms  and  will  advise 
the  contracting  officer  within  2  working 
days  after  its  receipt  of  a  request  for  an 
eligibility  determination;  and 

(li)  For  negotiated  acquisitions,  the 
contracting  officer  may  submit  a  request 
for  an  eligibility  determination  on  as 
many  as  three  of  the  most  highly  rated 
offerors. 

219.806  Pricing  the  8<a)  contract 

For  requirements  processed  under  the 
MOU  cited  in  219.800— 

(1)  The  contracting  officer  shall  obtain 
cost  or  pricing  data  from  the  8(a) 
contractor,  if  required  by  FAR  subpart 
15.4;  and 

(2)  SBA  concurrence  in  the  negotiated 
price  is  not  required.  However,  except 
for  purchase  orders  not  exceeding  the 
simplified  acquisition  threshold,  the 
contracting  officer  shall  notify  the  SBA 
prior  to  withdrawing  a  requirement 
from  the  8(a)  Program  due  to  failure  to 
agree  on  price  or  other  terms  and 
conditions. 

219.808    Contract  negotiations. 

219.80»-1     Sole  source. 

For  requirements  processed  under  the 
MOU  cited  in  219.800— 

(1)  The  agency  may  negotiate  directly 
with  the  8(a)  contractor.  The  contracting 
officer  is  responsible  for  initiating 
negotiations; 

(2)  The  8(a)  contractor  is  responsible 
for  negotiating  within  the  time 
established  by  the  contracting  officer; 

(3)  If  the  8(a)  contractor  does  not 
negotiate  within  the  established  time 
and  the  agency  cannot  allow  additional 
time,  the  contracting  officer  may,  after 
notifying  the  SBA,  proceed  with  the 
acquisition  from  other  sources; 

(4)  If  requested  by  the  8(a)  contractor, 
the  SBA  may  participate  in  negotiations; 
and 

(5)  SBA  approval  of  the  contract  is  not 
required. 

219.811     Preparing  the  contracts. 

21 9.81 1  -1     Sole  source. 

(a)  Awards  under  the  MOU  cited  in 
219.800  may  be  made  directly  to  the  8(a) 
contractor  and,  except  as  provided  in 
paragraph  (b)  of  this  subsection  and  in 
219.811-3.  award  dociunents  shall  be 
prepared  in  accordance  with  procedures 
established  for  non-8(a)  contracts,  using 
any  otherwise  authorized  award  forms. 


The  "Issued  by"  block  shall  identify  the 
awarding  DoD  contracting  office.  The 
contractor's  name  and  address  shall  be 
that  of  the  8(a)  participant. 

(b)  Use  the  following  alternative 
procedures  for  direct  awards  made 
under  the  MOU  cited  in  219.800: 

(i)  ate  10  U.S.C.  2304(c)(5)  as  the 
authority  for  use  of  other  than  full  and 
open  competition; 

(ii)  Include  the  clause  at  252.219- 

7009,  which  allows  for  direct  award  to 
the  8(a)  contractor,  and  identify  the 
cognizant  SBA  district  office  for  the  8(a) 
contractor; 

(iii)  No  SBA  contract  number  is 
required;  and 

Uv)  Do  not  require  an  SBA  signature 
on  the  award  docimient. 

219.811-2    Competitive. 

Awards  made  under  the  MOU  cited  in 
219.800  shall  be  prepared  in  accordance 
with  219.811-1. 

219.811-3    Contract  clauses. 

(1)  Use  the  clause  at  252.219-7009. 
Section  8(a)  Direct  Award,  instead  of  the 
clauses  at  FAR  52.219-11,  Special  8(a) 
Contract  Conditions,  FAR  52.219-12, 
Special  8(a)  Subcontract  Conditions, 
and  FAR  52.219-17,  Section  8(a) 
Award,  in  solicitations  and  contracts 
processed  in  accordance  with  the  MOU 
cited  in  219.800. 

(2)  Use  the  clause  at  FAR  52.219-18, 
Notification  of  Competition  Limited  to 
Eligible  8(a)  Concerns,  with  252.219- 

7010,  Alternate  A,  in  solicitations  and 
contracts  processed  in  accordance  with 
the  MOU  cited  in  219.800. 

(3)  Use  the  clause  at  252.219-7011. 
Notification  to  Delay  Performance,  in 
solicitations  and  purchase  orders  issued 
in  accordance  with  219.804-2(2). 

219.812    Contract  sdmin<s«3tloa 

(d)  Awards  under  the  MOU  cited  in 
219.860  are  subject  to  Section  407  of 
Pub.  L.  100-656.  These  contracts 
include  the  clause  at  252.219-7009, 
Section  8(a)  Direct  Award,  which 
requires  the  8(a)  contractor  to  notify  the 
SBA  and  the  contracting  officer  when 
ownership  of  the  firm  is  being 
transferred. 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Sections  252.219-7009,  252.219- 
7010.  and  252.21&-7011  are  added  to 
read  as  follows: 

252.219-7009    Section  8<a)  Direct  Award. 

As  prescribed  in  219.811-3(1).  use  the 
following  clause: 

Section  8(a)  Direct  Award  Oun  1998) 

(a)  This  contract  is  issued  as  a  direct  a%vard 
between  the  contracting  office  and  the  8(a) 


Contractor  pursuant  to  the  Memorandum  of 
Understanding  dated  May  6.  1998,  between 
the  Small  Business  Administration  (SBA] 
and  the  Department  of  Defense.  Accordingly, 
the  SBA  is  not  a  party  to  this  contract  SBA 
does  retain  resp>onsibility  for  8(a) 
certification,  for  8(a)  eligibility 
determinations  and  related  issues,  and  for 
providing  counseling  and  assistance  to  the 
8(a}  Contractor  under  the  8(a)  Program.  The 
cognizant  SBA  district  office  Ik 


[To  be  completed  by  the  Contracting  Officer 
at  the  time  ofawardl 

(b)  The  contracting  office  is  responsible  for 
administering  the  contract  and  for  taking  any 
action  on  behalf  of  the  Government  under  the 
terms  and  conditions  of  the  contract; 
provided  that  the  contracting  office  shall  give 
advance  notice  to  the  SBA  before  it  issues  a 
final  notice  terminating  performance,  either 
in  whole  or  in  part,  under  the  contract  The 
contracting  office  also  shall  coordinate  with 
the  SBA  prior  to  processing  any  novation 
agreement  The  contracting  office  may  assign 
contract  administration  functions  to  a 
contract  administration  office. 

(c)  The  Contractor  agrees  that — 

(1)  It  will  notify  the  Contracting  Officer, 
simultaneous  with  its  notification  to  the  SBA 
(as  required  by  SBA's  8(a)  regulations  at  13 
CFR  124.306),  when  the  owner  or  owners 
up)on  whom  8(a)  eligibility  is  based  plan  to 
relinquish  ownership  or  control  of  the 
concern.  Consistent  with  Section  407  of  Pub. 
L.  100-656,  transfer  of  ownership  or  control 
shall  result  in  termination  of  the  contract  for 
convenience,  unless  the  SBA  waives  the 
requirement  for  termination  prior  to  the 
actual  relinquishing  of  ownership  and 
control;  and 

(2)  It  will  not  subcontract  the  performance 
of  any  of  the  requirements  of  this  contract 
without  the  prior  written  approval  of  the 
SBA  and  the  Contracting  Officer. 

(End  of  clause) 

252.219-7010    Alternate  A. 

Alternate  A  (Jun  1998) 

As  prescribed  in  219.811-3(2). 
substitute  the  following  paragraph  (c) 
for  paragraph  (c)  of  the  clause  at  FAR 
52.219-18: 

(c)  Any  award  resulting  from  this 
solicitation  will  be  made  directly  by  the 
Contracting  Officer  to  the  successful  8(a) 
offeror  selected  through  the  evaluation 
criteria  set  forth  in  this  solicitation. 


252.219-7011 
PerlormafKe. 


Notification  to  Delay 


As  prescribed  in  219.811-3  (3),  use  the 
following  clause  NOTIFICATION  TO  DELAY 
PERFORMANCE  (JUN  1998) 

The  Contractor  shall  not  begin  performance 
under  this  purchase  order  until  2  working 
days  have  passed  from  the  date  of  its  receipt 
Unless  the  Contractor  receives  notification 
from  the  Small  Business  Administration  that 
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it  is  ineligible  for  this  8(a)  award,  or 
otherwise  receives  instructions  from  the 
Contracting  Officer,  performance  under  this 
purchase  order  may  begin  on  the  third 
working  day  following  receipt  of  the 
purchase  order.  If  a  determination  of 
ineligibility  is  issued  within  the  2-day 
period,  the  purchase  order  shall  be 
considered  canceled. 

(End  of  clause) 
PART  253— FORMS 

6.  Section  253.204-70  is  amended  by 
revising  paragraph  (d)(5)(iv){B)(2)  to 
read  as  follows: 

253.204-70    DD  Form  350,  Individual 
Contracting  Action  Report. 

•  •         •         •         * 

(d)*   *   * 

(5)*   *   * 

(iv)*   *   • 

(B)*   *   * 

(2)  Code  B— Section  8(a).  Enter  code 
B  if  the  contract  was  awarded  to — 

(i)  The  Small  Business  Administration 
(SBA)  under  Section  8(a)  of  the  Small 
Business  Act  (FAR  subpart  19.8);  or 

(ii)  An  8(a)  contractor  under  the  direct 
award  procedures  at  219.811. 

•  •         •         *         • 

7.  Section  253.204-71  is  amended  by 
revising  paragraph  (g)(2)(ii)(A)  to  read  as 
follows: 

253.204-71     DD  Form  1057,  Monthly 
Contracting  Summary  of  Actions  $25,000  or 
Less. 

•  »         *         *         * 

(g)  *   *   * 
(2)'    •    * 

(ii)*   *  * 

(A)  Block  E2a,  Through  SBA-Section 
8(a).  Enter  actions  with  the  Small 
Business  Administration  pursuant  to 
Section  8(a)  of  the  Small  Business  Act 
(FAR  subpart  19.8)  or  under  the  8(a) 
direct  award  procedures  at  219.811. 

•  •        •        •        * 

[FR  Doc.  98-16282  Filed  6-18-98:  8:45  am] 

BILUNG  CODE  S000-04-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Doclcet  No.  1,  Amdt  1-2«3] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  to  the  Assistant 
Secretary  for  Budget  and  Programs 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

summary:  The  Secretary  of 
Transportation  is  delegating  to  the 


Assistant  Secretary  for  Budget  and 
Programs  the  authority  to  make 
appropriate  Congressional  notification 
pursuant  to  The  National  Energy 
Conservation  Policy  Act,  as  amended 
(42  U.S.C.  8287  et  seq.).  The  Act 
requires  the  agency  head  to  provide 
Congressional  notification  for  awards  of 
Energy  Savings  Performance  Contracts 
(ESPCs)  with  cancellation  ceilings  in 
excess  of  $750,000.  In  order  that  the 
Code  of  Federal  Regulations  reflect  the 
delegation  to  the  Assistant  Secretary  for 
Budget  and  Programs  regarding 
Congressional  notification  for  ESPC 
awards,  an  addition  to  section  1.58  of 
Title  49  is  necessary. 

EFFECTIVE  DATE:  June  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lesley  Field,  Office  of  Acquisition  and 
Grant  Management,  Department  of 
Transportation,  (202)  366--i960,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  The  National  Energy  Conservation 
Policy  Act,  the  head  of  the  agency  is 
required  to  provide  Congressional 
notification  for  ESPCs  with  cancellation 
ceilings  in  excess  of  $750,000  (42  U.S.C. 
8287(a)(2)(D)).  The  Act  authorizes 
federal  agencies  to  enter  into  multiyear 
ESPCs  for  a  period  not  to  exceed  25 
years,  without  funding  of  cancellation 
charges  before  cancellation,  provided 
certain  conditions  are  met.  One  of  these 
conditions  is  that  appropriate  notice  be 
given  to  Congress  30  days  prior  to  award 
of  a  contract  that  contains  a  cancellation 
ceiling  in  excess  of  $750,000. 

Delegating  the  notification  function  to 
the  Assistant  Secretary  for  Budget  and 
Programs  will  expedite  the  notification 
process.  Since  the  notification  in 
question  is  to  the  Appropriation 
Committees  and  Authorizing 
Committees,  the  Budget  Office  is  well 
situated  to  implement  the  notification 
requirement  as  it  handles  contacts  with 
these  committees  on  many  other 
Departmentwide  budgetary  issues. 

This  rule  is  being  published  as  a  final 
rule  and  is  being  made  effective  on  the 
date  of  publication.  It  relates  to 
departmental  management, 
organization,  procedure,  and  practice. 
For  this  reason,  the  Secretary  finds  good 
cause,  under  5  U.S.C.  553(b)  and  (d)(3), 
that  notice,  and  public  procedure  on  the 
notice  are  unnecessary  and  that  this  rule 
should  be  made  effective  on  the  date  of 
publication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(government  agencies). 


In  consideration  of  the  foregoing,  part 
1  of  title  49.  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.L.  101-552, 
28  U.S.C.  2672.  31  U.S.C  3711(a)(2). 

§1.58    [Amended] 

2.  Section  1.58  is  amended  by  adding 
a  new  paragraph  (h)  to  read  as  follows: 

§  1 .58    Delegations  to  Assistant  Secretary 
for  Budget  and  Programs. 

The  Assistant  Secretary  for  Budget 
and  Programs  is  delegated  authority  to: 

•        •        •        •        * 

(h)  Provide  Congressional  Notification 
for  Energy  Savings  Performance 
Contracts  (ESPCs)  with  cancellation 
ceilings  in  excess  of  $750,000.  pursuant 
to  the  National  Energy  Conservation 
Policy  Act,  as  amended,  42  U.S.C.  8287 
et  seq. 

Issued  in  Washington.  DC  this  15th  day  of 
)une,  1998. 
Rodney  Slater, 
Secretary  of  Transportation. 
IFR  Doc.  98-16281  Filed  6-18-98;  8:45  am) 

BILLING  COO€  4910-«3-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1,  Amdt  1-294] 

Organization  and  Delegation  of  tt>e 
Powers  and  Duties  Delegation  to  the 
Commandant,  United  States  Coast 
Guard 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule^ 

SUMMARY:  The  Secretary  of 
Transportation  delegates  to  the 
Commandant,  United  States  Coast 
Guard,  the  authority  contained  in  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998  to  allow  personnel  to 
participate  in  management  of  certain 
non-Federal  entities.  Participation 
under  this  authority  includes  acting  as 
an  officer  or  voting  board  member.  The 
term  "Non-Federal  entities"  includes, 
but  is  not  limited  to,  the  following 
organizations:  Coast  Guard  Mutual 
Assistance,  the  National  Collegiate 
Athletics  Association,  the  Coast  Guard 
Academy  Athletic  Association,  the 
Freedom  Football  Conference,  the  New 
England  Women's  and  Men's  Athletic 
Conference,  the  Pilgrim  Conference,  the 
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United  States  Olympic  Committee,  the 
New  England  Association  of  Schools 
and  Colleges,  the  International 
Association  of  Management  Education, 
the  American  Medical  Association,  the 
Aerospace  Medical  Association,  the 
American  Public  Health  Association, 
and  the  American  Dental  Association. 

EFFECTIVE  DATE:  June  19.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Michael  J. 
Lodge,  Office  of  the  General  Law  (G- 
LGL),  (202)  267-6921,  United  States 
Coast  Guard,  2100  Second  Street,  SW. 
Washington,  DC  20593;  or  Ms. 
Gwynneth  Radloff,  Office  of  General 
Counsel,  C-50.  (202)  366-9305, 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
105-85  is  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Act).  Section  593  of  the  Act  amends 
Title  10  U.S.  Code  Chapters  53  and  81 
by  adding  sections  1033  and  1589. 
These  two  new  sections  authorize  and 
direct  actions  by  the  Secretary,  on 


behalf  of  the  Coast  Guard.  This  rule 
amends  49  CFR  1.46,  by  adding  a  new 
paragraph  (ooo)  to  reflect  the  delegation 
of  the  Secretary's  authority  under  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998  (10  U.S.C.  Chapters  53 
and  81). 

This  rule  is  published  as  a  Rnal  rule 
and  is  effective  on  the  date  of 
publication.  It  relates  to  departmental 
management,  organization,  procedure, 
and  practice.  For  this  reason.  The 
Secretary,  for  good  cause,  Hnds,  under 
5  U.S.C.  553(b)  and  5  U.S.C.  553(d)(3), 
that  notice,  and  the  opportunity  for 
public  comment  before  the  effective 
date  of  the  rule  are  unnecessary  and  that 
the  rule  should  be  made  effective  in  less 
than  30  days  after  publication  in  the 
Federal  Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 


PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.  L.  101-552. 
28  U.S.C.  2672,  31  U.S.C  371t(a)(2). 

2.  Section  1.46  is  amended  by  adding 
the  following  paragraph  (ooo)  to  read  as 
follows: 

§1.46    Delegations  to  Commandant  of  the 
Coast  Guard 


(ooo)  Carry  out  the  functions  and 
responsibilities  and  exercise  the 
authorities  vested  in  the  Secretary  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1998,  Pub.  L.  105-85, 
pertaining  to  authority  for  personnel  to 
participate  in  management  of  certain 
non-Federal  entities  (10  U.S.C.  Chapters 
53  and  81). 

Issued  at  Washington,  DC  this  11th  day  of 
June.  1998. 

Rodney  E.  Slater. 

Secretary  of  Transportation. 

(FR  Doc.  98-16380  Filed  6-18-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OS-ASO-O] 

Proposed  Establishment  of  Class  E 
Airspace;  Villa  Rica.  QA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Villa  Rica. 
GA.  A  Global  Positioning  System  (GPS) 
Runway  (RWY)  10  Standard  Instnmient 
Approach  Procedure  (SLAP)  has  been 
developed  for  Stockmar  Airport.  As  a 
result,  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SLAP  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  Stockmar 
Airport.  The  operating  status  of  the 
airport  will  change  from  Visual  Flight 
Rules  (VFR)  to  include  IFR  operations 
concurrent  with  the  publication  of  the 
SIAP. 

DATES:  Comments  must  be  received  on 
or  before  July  20,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
98-ASC)-9,  Manager,  Airspace  Branch. 
ASO-520.  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Columbia  Avenue,  College  Park,  Georgia 
30337.  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views 
or  argtmients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ASO-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
cominenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division.  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11 -2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at  Villa  Rica. 
GA.  A  GPS  RWY  10  SLAP  has  been 


developed  for  Stockmar  Airport.  As  a 
result,  controlled  airspace  extending 
upward  from  700  feet  AGL  is  needed  to 
accommodate  the  SLAP  and  for  IFR 
operations  at  Stockmar  Airport.  The 
operating  status  of  the  airport  will 
change  from  VFR  to  include  IFR 
operations  concurrent  with  the 
publication  of  the  SLAP.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E 
dated  September  10. 1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14CFR71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effiective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

Sprues  Creek  Airport 

(Lat.  ZQ'lM^g  "  N,  long.  81"03'27"  W) 
Ormond  Beach  Municipal  Airport 
(Lat.  29''18'04  "  N,  long.  SfOe'SO"  W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  10-mile  radius  of  Daytona  Beach 
International  Airport,  within  a  6.4-mile 
radius  of  Spruce  creek  Airport  and  within  a 
7.3-mile  radius  of  Ormond  Beach  Municipal 
Airport. 

Issued  in  College  Park,  Georgia,  on  June  10, 
1998. 
Nancy  B.  Siiehon. 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  98-16354  Filed  6-18-98;  8:45  am] 

BILUNQ  COOE  MIO-ll-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  334 
Pocket  No.  78N-036L] 
RIN0910-AA01 

laxative  Drug  Products  for  Over-the- 
Counter  Human  Use;  Proposed 
Amendment  to  the  Tentative  Final 
Monograph 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
administrative  record  and  proposing  to 
amend  the  tentative  final  monograph 
(proposed  rule)  for  over-the-counter 
(OTC)  laxative  drug  products  to 
reclassify  the  stimulant  laxative 
ingredients  aloe,  bisacodyl,  cascara 
sagrada,  and  senna  (including 
sennosides  A  and  B)  from  Category  I 
(generally  recognized  as  safe  and 
effective  and  not  misbranded)  to 
Category  III  (further  testing  is  required). 
FDA  is  issuing  this  proposed 
rulemaking  after  considering  data  and 
information  on  the  safety  of  bisacodyl, 
senna,  and  two  related  stimulant 


laxative  ingredients,  danthron  and 
phenolphthalein.  This  proposal  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  Submit  written  comments  by 
September  17, 1998.  Written  comments 
on  the  agency's  economic  impact 
determination  by  September  17, 1998. 
New  data  by  June  21,  1999.  Comments 
on  the  new  data  by  August  19, 1999. 
ADDRESSES:  Submit  written  comments 
and  new  data  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2307, 

SUPPt-EMENTARY  INFORMATIOH: 

1.  Background 

In  the  Federal  Register  of  March  21,    * 
1975  (40  FR  12902),  FDA  published, 
under  §330. 10(a)(6)  (21  CFR 
330.10(a)(6)),  an  advance  notice  of 
proposed  rulemaking  to  establish  a 
monograph  for  OTC  laxative, 
antidiarrheal.  emetic,  and  antiemetic 
drug  products,  together  with  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Laxative, 
Antidiarrheal,  Emetic,  and  Antiemetic 
Drug  Products  (the  Panel),  which  was 
the  advisory  review  panel  responsible 
for  evaluating  data  on  the  active 
ingredients  in  these  classes.  In  the 
advance  notice  of  proposed  rulemaking, 
the  Panel  recommended  Category  I 
status  for  the  OTC  stimulant  laxative 
ingredients  aloe,  bisacodyl,  cascara 
sagrada  preparations,  danthron, 
phenolphthalein,  and  senna 
preparations  (40  FR  12902  at  12908  to 
12910).  The  agency  concurred  with  the 
Panel's  Category  I  classification  of  these 
ingredients  in  the  tentative  final 
monograph  published  in  the  Federal 
Register  of  January  15, 1985  (50  FR  2124 
at  2152  to  2156). 

n.  Danthron  and  Phenolphthalein 

In  the  Federal  Register  of  September 

2.  1997  (62  FR  46223),  the  agency 
reopened  the  administrative  record  for 
this  rulemaking,  discussed  the 
carcinogenic  risk  of  danthron  and 
phenolphthalein,  and  proposed  to 
reclassify  these  two  anthraquinone 
laxative  ingredients  from  Category  I  to 
Category  II  (not  generally  recognized  as 
safe  and  effective  or  misbranded).  The 
agency  is  evaluating  the  data  and 
comments  submitted  in  response  to  that 
proposal  and  will  discuss  this  subject 


further  in  a  future  issue  of  the  Federal 
Register. 

ni.  Bisacodyl 

The  FDA  Center  for  Drug  Evaluation 
and  Research  (CDER)  Carcinogenicity 
Assessment  Committee  (CAC)  has 
recommended  that  the  anthraquinone 
laxatives  (aloe,  cascara  sagrada,  and 
senna)  and  bisacodyl  be  tested  in  the 
standard  battery  of  genotoxicity  tests 
and  under  the  test  conditions  by  which 
phenolphthalein  was  found  to  be 
positive  (Ref.  1).  Phenolphthalein  and 
bisacodyl  are  diphenylmethane 
derivatives  with  a  similar  chemical 
structure  and  pharmacological 
characteristics.  The  CAC  recommended 
the  Syrian  Hamster  Embryo  (SHE)  cell 
transformation  assay  as  an  early  screen 
for  bisacodyl  and,  based  on  its  results, 
either  the  p53  transgenic  mouse  assay  or 
another  in  vivo  alternative  assay,  as 
appropriate,  follow.  Two-year 
carcinogenicity  studies  would  then  be 
contingent  upon  the  results  of  these 
assays. 

The  agency  has  informed  industry 
that  additional  testing  for  bisacodyl  will 
be  necessary  (Ref.  2).  Subsequently, 
industry  submitted  data  from  two 
mutagenicity  studies  (Ames  test  and  rat 
bone  marrow  micronucleus  assay]  and  a 
chromosomal  aberration  study  in 
Chinese  hamster  ovary  cells.  The  agency 
has  reviewed  these  studies  and 
determined  that  the  results  of  all  of  the 
tests  were  negative  (Ref.  3). 
Phenolphthalein  was  tested  in  two  of 
these  tests  and  was  found  negative  in 
one  (Ames  test).  However,  findings  from 
further  studies  indicated  that 
phenolphthalein  presents  a  potential 
carcinogenic  risk.  Thus,  because  of  the 
chemical  similarity  of  bisacodyl  to 
phenolphthalein  and  the  lack  of 
previous  carcinogenicity  testing  of 
bisacodyl,  the  agency  is  requesting  that 
bisacodyl  undergo  further  testing  to 
assess  its  carcinogenic  potential. 
Industry  has  completed  dose  range 
finding  studies  intended  to  select 
bisacodyl  doses  for  a  6-month  oral 
gavage  carcinogenicity  study  in  the  p53 
transgenic  mouse  (Ref.  4). 

rv.  Senna 

The  agency  has  reviewed  metabolic, 
genotoxicity,  and  carcinogenicity  data 
on  seima  and  its  components  (Ref.  5). 
Senna  contains  a  number  of 
components,  including  but  not  limited 
to:  Sennosides  A  and  B,  sennosides  C 
and  D.  rhein  (including  rhein  anthrone- 
8-monoglucoside  and  rhein-8- 
monoglucoside),  chrysophanol,  emodin, 
and  aloe-emodin.  The  metabolic  studies 
show  that  varying  amounts  of  serma  and 
its  metabolites  are  absorbed  into  the 
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systemic  circulation.  The  data  do  not 
present  conclusive  absorption 
information,  nor  indicate  whether  any 
of  the  metabolites  present  a  safety 
hazard,  if  absorbed. 

The  agency  believes  that  there  are 
sufficient  mutagenicity  (Ames  test)  data 
in  the  literature  on  the  senna  extracts 
sennosides  A  and  B.  aloe-emodin, 
chrysophanol.  and  emodin.  The  data 
indicate  that  sennosides  A  and  B  are 
negative,  while  the  senna  extracts  aloe- 
emodin,  emodin.  and  chrysophanol  are 
positively  genotoxic  (Ref.  5).  Thus, 
senna  preparations  containing  any  of 
these  components  (or  kaempferol  or 
quercetin)  may  have  mutagenic 
properties.  These  potentially  mutagenic 
anthrones  are  found  in  the  dried  leaves 
and  pods  of  senna.  Therefore,  until 
manufacturers  can  show  that 
commercially  available  senna 
preparations  do  not  contain  mutagenic/ 
genotoxic  components,  the  agency  is 
unable  to  state  that  sennosides  A  and  B 
do  not  pose  a  relative  risk  to  humans. 

The  agency  also  reviewed  a  2-year 
carcinogenicity  study  with  sennosides 
in  the  rat  (Ref.  6).  However,  the  agency 
found  this  study  deficient  because  of  the 
limited  and  incomplete  histopathologic 
examiriation  of  tissues  (Ref.  5).  The 
agency  concludes  that  further  testing  is 
necessary  to  assess  the  carcinogenic 
potential  of  senna  products.  In  these 
studies,  specific  analysis  of  the  test 
substance  should  be  done  to  enable 
quantitative  estimation  of  each 
component  of  the  preparation.  The 
senna  dose  selection  should  be  based  on 
a  1 -month  dose  ranging  study  for  an 
alternative  assay  or  a  3-month  dose 
ranging  study  for  a  2-year 
carcinogenicity  study  in  the  rodent 
species  and  strains  selected  for  the 
carcinogenicity  studies.  Histopathologic 
examination  of  all  tissues  from  all 
groups  of  animals  should  be  conducted 
(Ref.  5). 

V.  Aloe  and  Cascara  Sagrada 
Preparations 

Aloe  and  cascara  sagrada  are  other 
anthraquinone  ingredients.  Cascara 
sagrada  ingredients  included  in  the 
tentative  final  monograph  are 
casanthranol,  cascara  fluidextract 
aromatic,  cascara  sagrada  bark,  cascara 
sagrada  extract,  and  cascara  sagrada 
fluidextract  (50  FR  2124  at  2152).  The 
agency  has  not  received  any 
mutagenicity,  genotoxicity,  or 
carcinogenicity  data  for  these 
ingredients.  The  agency  concludes  that 
these  ingredients  need  to  have  these 
types  and  other  toxicity  data  using  tests 
similar  to  Aose  used  and  found  positive 
for  phenolphthalein. 


VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Comment  No.  MM13.  Docket  No.  78N- 
036L.  E)ockets  Management  Branch. 

2.  Letter  from  D.  Bowen,  FDA.  to  R.  W. 
SoUer,  Nonprescription  Drug  Manufacturers 
Association  (NOMA),  coded  LETlll,  Docket 
No.  78N-036L,  Dockets  Management  Branch. 

3.  Letter  from  D.  Bowen,  FDA,  to  L. 
Totman,  NDMA,  coded  LET175,  Docket  No. 
78N-036L,  Dockets  Management  Branch. 

4.  Comment  No.  C178,  Docket  No.  78N- 
036L,  Dockets  Management  Branch. 

5.  Letter  from  D.  Bowen,  FDA.  to  ). 
Conover.  The  Purdue  Frederick  Co..  coded 
LET!  73.  Docket  No.  78N-036L.  Dockets 
Management  Branch. 

6.  Comment  No.  LETn3.  Docket  No.  78N- 
036L.  Dockets  Management  Branch. 

VII.  Summary  of  the  Agency's  Changes 
to  the  Proposed  Rule 

The  agency  is  proposing  to  reclassify 
the  stimulant  laxative  ingredients  aloe, 
bisacodyl.  cascara  sagrada  (including 
casanthranol).  and  senna  (including 
sennosides  A  and  B)  from  Category  I 
(monograph)  to  Category  III  (more  data 
needed).  The  agency  recommends  that 
persorts  interested  in  testing  these  drugs 
consult  the  agency  about 
carcinogenicity  study  requirements  and 
protocols  before  initiating  any  studies.  If 
these  data  are  not  provided  or  are 
inadequate  for  any  of  these  ingredients, 
these  ingredients  will  be  placed  in 
Category  II  (nonmonograph)  in  a  final 
rule.  The  agency  will  add  any  of  these 
ingredients  that  become  nonmonograph 
to  the  list  of  stimulant  laxatives  in 
§310.545(a)(12)(iv)(2lCFR 
310.545(a)(12)(iv))  in  new 
§  310.545(a)(12)(iv)(C).  The  agency  wrill 
also  amend  proposed  §§334.18.  334.30, 
334.32.  334.60.  334.66.  and  334.80  to 
remove  any  of  these  ingredients  and 
their  labeling  if  any  of  these  ingredients 
are  not  included  in  the  final  monograph. 

Vni.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.) 
requires  that  agencies  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
principles  set  out  in  the  Executive  Order 
and  in  these  two  statutes.  The  purpose 
of  this  proposed  rule  is  to  establish 
conditions  under  which  the  OTC 
stimulant  laxative  ingredients  aloe, 
bisacodyl,  cascara  sagrada,  and  senna 
are  or  are  not  generally  recognized  as 
safe  and  effective.  If  the  ingredients  are 
determined  to  be  safe  and  effective,  no 
product  reformulation  will  be  necessary. 
If  the  ingredients  are  not  determined  to 
be  safe  and  effective,  product 
reformulation  will  be  needed.  There  are 
a  number  of  other  laxative  ingredients 
in  proposed  part  334  (50  FR  2124  at 
2152)  or  one  of  these  ingredients,  if 
found  safe  and  effective,  that  could  be 
used  if  product  reformulation  becomes 
necessary. 

The  cost  to  reformulate  a  product  will 
vary  greatly  depending  on  the  nature  of 
the  change  in  formulation,  the  product, 
the  process,  and  the  size  of  the  firm. 
Because  of  the  large  number  of 
monograph  active  ingredients  available 
for  substitution,  no  manufacturer  should 
need  to  change  its  dosage  form; 
however,  a  manufacturer  would  have  to 
redo  the  vaUdation  (product,  process, 
new  supplier),  conduct  stability  tests, 
change  master  production  records,  and, 
for  some  dosage  forms,  conduct 
palatability  tests.  Competitive  market 
forces  and  increased  public  awareness 
of  a  potential  safety  hazard  of  these 
ingredients  would  most  likely  lead  all 
manufacturers  to  move  to  alternative 
products  over  time. 

Manufacturers  of  these  products  will 
also  incur  costs  to  relabel  their  products 
to  reflect  the  new  formulation.  The 
agency  obtained  estimates  of  relabeUng 
costs  for  the  type  of  changes  required  by 
this  proposed  rule  ranging  from  $2,700 
to  $10,000  per  standard  stock  keeping 
unit  (SKU)  (individual  products, 
packages,  and  sizes)  for  nationally 
branded  products  and  from  $500  to 
$1,500  per  SKU  for  private  label 
products.  The  agency  estimates  the 
number  of  SKU's  that  will  need  to  be 
relabeled  as  a  result  of  reformulation  as 
between  500  and  1,000,  depending  if 
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some  or  all  of  the  involved  ingredients 
are  not  included  in  the  final  monograph 
for  OTC  laxative  drug  products.  Most  of 
these  label  changes  will  be  made  by 
private  label  manufacturers  that  tend  to 
use  simpler  and  less  expensive  labeling. 

Finally,  some  manufacturers  that  do 
not  reformulate  and  validate  their 
products  by  the  effective  date  of  the 
final  rule  may  incur  a  loss  of  revenue. 
Nevertheless,  because  of  the  large 
number  of  substitute  products  that  are 
available,  many  in  the  same  dosage 
form,  there  should  be  no  significant 
drop  in  the  overall  consumption  of 
laxative  drug  products.  Some 
manufacturers  already  have  other 
laxative  products.  If  products  need  to  be 
reformulated  eventually,  manufacturers 
will  be  able  to  retain  the  same  brand 
names.  Consumer  loyalty  to  these 
brands  should  lessen  the  revenue  losses 
to  these  firms. 

Because  these  products  must  be 
manufactured  in  compliance  with  the 
pharmaceutical  current  good 
manufacturing  practices  (21  CFR  parts 
210  and  211),  all  firms  have  the 
necessary  skills  and  personnel  to 
perform  the  tasks  of  reformulation, 
validation,  and  relabeling  either  in- 
house  or  by  contractual  arrangement. 
The  rule  will  not  require  any  new 
reporting  and  recordkeeping  activities. 
No  additional  professional  skills  are 
needed.  There  are  no  other  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Small  business  impact.  The  U.S. 
Small  Business  Administration 
designates  an  entity  as  small  if  it 
employs  less  than  750  employees.  The 
agency  does  not  believe  that  any  small 
firms  will  be  conducting  genotoxicity  or 
carcinogenicity  studies  on  any  of  the 
laxative  ingredients  included  in  this 
proposal.  Small  firms  that  may  have  to 
reformulate  their  products  could  incur 
significant  costs  as  a  result  of  this  rule. 
The  agency  is  attempting  to  reduce  this 
burden  by  keeping  industry  informed  of 
the  findings  of  new  research  on  these 
products  through  public  meetings  and 
letters  to  manufacturers  of  products 
containing  these  ingredients.  In  this 
manner,  manufacturers  should  be  aware 
of  which  ingredients  are  likely  to  be 
included  or  excluded  from  the  final 
monograph  and  can  make  their 
marketing  decisions  accordingly. 

The  agency  considered  but  rejected 
the  following  alternatives:  (1)  Fewer 
testing  requirements,  and  (2)  an 
exemption  from  coverage  for  small 
entities.  The  agency  does  not  consider 
either  of  these  approaches  acceptable 
because  they  do  not  assure  that 
consumers  will  have  safe  and  effective 
OTC  laxative  drug  products  at  the 


earliest  possible  time.  The  agency  does 
not  believe  that  there  are  any  significant 
alternatives  to  the  proposed  rule  that 
would  adequately  provide  for  the  safe 
and  effective  use  of  these  OTC  drug 
products. 

The  agency  expects  that  this  proposed 
rule  will  not  be  economically  significant 
under  Executive  Order  12866,  nor 
would  it  impose  an  Unfunded  Mandate 
(as  that  term  is  described  in  the 
Unfunded  Mandate  Act).  The  agency 
also  believes  that  it  is  undertaking  steps 
to  reduce  the  burden  to  small  entities. 
Nevertheless,  some  entities  may  incur 
significant  impacts,  especially 
manufacturers  that  may  have  to 
reformulate  their  products  and,  to  a 
lesser  extent,  private  label 
manufacturers  that  provide  labeling  for 
a  number  of  the  affected  products.  Thus, 
this  economic  analysis,  together  with 
other  relevant  sections  of  this 
document,  serves  as  the  agency's  initial 
regulatory  flexibility  analysis,  as 
required  under  the  Regulatory 
Flexibility  Act. 

Finally,  the  agency  specifically  invites 
public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
on  OTC  laxative  drug  products 
containing  aloe,  bisacodyl,  cascara 
sagrada,  and  senna,  particularly  the 
costs  associated  with  reformulation. 
Comments  regarding  the  impact  of  this 
rulemaking  on  OTC  laxative  drug 
products  containing  any  of  these 
ingredients  should  be  accompanied  by 
appropriate  documentation.  The  agency 
will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

DC.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that 
labeling  requirements  related  to  this 
proposed  rule  are  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.).  Rather,  this 
proposed  rulemaking  involves  labeling 
that  is  a  "public  disclosure  of 
information  originally  supplied  by  the 
Federal  government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320.3(c)(2)). 

X.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  because  these  actions,  as  a 
class,  will  not  result  in  the  production 


or  distribution  of  any  substance  and 
therefore  will  not  result  in  the 
production  of  any  substance  into  the 
environment. 

XI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
September  17,  1998,  submit  written 
comments  on  the  proposed  regulation  to 
the  Dockets  Management  Branch 
(address  above).  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  September  17, 1998.  Three  copies 
of  all  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Interested  persons  may  also  submit 
new  data  demonstrating  the  safety  of 
any  of  those  conditions  not  classified  in 
Category  I  on  or  before  June  21, 1999. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  August  19, 
1999.  Three  copies  of  all  data  and 
comments  should  be  submitted  as  stated 
previously,  and  received  data  and 
comments  may  be  seen  as  stated 
previously.  In  establishing  a  final 
monograph,  the  agency  will  ordinarily 
consider  only  data  submitted  prior  to 
the  closing  of  the  administrative  record 
on  August  19,  1999.  Data  submitted 
after  the  closing  of  the  administrative 
record  will  be  reviewed  by  the  agency 
only  after  a  final  monograph  is 
published  in  the  Federal  Register, 
unless  the  Commissioner  of  Food  and 
Drugs  finds  good  cause  has  been  shown 
that  warrants  earlier  consideration. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  334 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  310  and  334  (as  proposed 
in  the  Federal  Register  of  January  15, 
1985  (50  FR  2124),  September  2,  1993 
(58  FR  46589),  and  September  ^  1997 
(62  FR  46223))  be  amended  as  follows:  -^ 
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PART  310— MEW  DRUQS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  356,  357.  360b-360f,  360j.  361(a), 
371.  374,  375.  379e;  42  U.S.C  216.  241, 
242(a).  262.  263b-263n. 

2.  Section  310.545  is  amended  by 
adding  new  paragraphs  (a)(12)(iv)(C) 
and  (d)(30).  and  by  revising  paragraph 
(d)  introductory  text  to  read  as  follows: 

§  310.545    Drug  products  containing  active 
ingredients  ottered  over-the-counter  (OTC) 
for  certain  uses. 

(a)  *  •  * 

(12)  •  *  * 

(iv)(C}  Stimulant  laxatives — 
Approved  as  of  (date  of  publication  in 
the  Federal  Register). 
Aloe 

Bisacodyl 

Cascara  sagrada  in  any  form  (e.g.. 
casanthranol.  cascara  fluidextract 
aromatic,  cascara  sagrada  bark,  cascara 
sagrada  extract,  cascara  sagrada 
fluidextract) 

Senna  in  any  form  (e.g..  senna 
fluidextract,  senna  fruit  extract,  senna 
leaf  powder,  senna  pod  concentrate, 
senna  syrup,  or  sennosides  A  and  B) 
***** 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
{d)(l)  through  (d)(30)  of  this  section. 

(30)  (Date  6  months  after  date  of 
publication  in  the  Federal  Register),  for 
products  subject  to  paragraph 
(a)(12)(iv)(C)  of  this  section. 

PART  334— LAXATIVE  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

3.  The  authority  citation  for  21  CFR 
part  334  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352.  353. 
355.  360.  371. 

§334.18    [Amended] 

4.  Section  334.18  Stimulant  laxative 
active  ingredients  is  amended  by 
removing  paragraphs  (a),  (b),  (c)(1) 
through  (c)(5).  and  (f)  and  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (a) 
and  (b),  respectively. 

§  334.30    [Amended] 

5.  Section  334.30  Permitted 
combinations  of  active  laxative 
ingredients  is  amended  by  removing  and 
reserving  paragraphs  (c).  (e).  (g),  (h),  and 
(i). 


§334.32    [Amended] 

6.  Section  334.32  Bowel  cleansing 
systems  is  amended  by  removing  and 
reserving  paragraph  (a). 

§  334.60    [Amended] 

7.  Section  334.60  Labeling  of 
stimulant  laxative  drug  products  is 
emiended  by  removing  paragraphs  (b)(3), 
(d)(1)  through  (d)(7),  (d)(10),  and  (d)(ll), 
by  removing  and  reserving  paragraph 
(c),  and  by  redesignating  paragraphs 
(d)(8)  and  (d)(9)  as  paragraphs  (d)(1)  and 
(d)(2),  respectively. 

§334.66    [Amended] 

8.  Section  334.68  Labeling  of  bowel 
cleansing  systems  identified  in  §  334.32 
is  amended  in  paragraph  (a)  by 
removing  "§  334.32(a)"  and  adding  in 
its  place  "§  334.32"and  by  removing 
and  reserving  paragraphs  (c)(1)  and 
(d)(3)(iii)(A). 

§334.80    [Amended] 

9.  Section  334.80  Professional 
labeling  is  amended  in  paragraph  (a)(2) 
by  removing  the  words  "or  bisacodyl 
identified  in  §  334.18(b)",  by  removing 
paragraphs  (a)(4)  and  (c)(5)  through 
(c)(10),  and  by  adding  the  word  "or" 
after  "§  334.16(a)"  in  paragraph  (a)(2). 
and  by  redesignating  paragraphs  (c)(ll), 
(c)(12),  and  (c)(13)  as  paragraphs  (c)(5), 
(c)(6),  (c)(7).  respectively. 

Dated:  )une  9,  1998. 
Wiiliun  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-16290  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-209035-86] 
RIN  1545-AI32 

Foreign  Liquidations  and 
Reorganizations 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Amendment  to  notice  of 

proposed  rulemaking. 

SUMMARY:  This  document  removes  from 
an  existing  (1991)  notice  of  proposed 
rulemaking  the  special  (August  26. 
1991)  effective  date  rule  for  the 
definition  of  the  all  earnings  and  profits 
amount.  The  IRS  and  the  Treasury 
Department  believe  that  issues  regarding 
the  all  earnings  and  profits  amount 
should  be  studied;  thus,  when  final 


regulations  under  section  367(b)  are 
issued  with  respect  to  the  all  earnings 
and  profits  amount,  such  regulations 
will  have  a  prospective  effective  date. 
This  modification  may  affect  domestic 
corporations  in  connection  with  an 
acquisition  of  a  foreign  corporation  in  a 
liquidation  described  in  section  332  or 
in  an  asset  acquisition  described  in 
section  368(a)(1)). 
DATES:  Written  comments  must  be 
received  by  September  17,  1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209035-86). 
Room  5228.  Internal  Revenue  Service, 
FOB  7604.  Ben  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG- 
209035-86).  Courier's  Desk.  Internal 
Revenue  Service.  1111  Constitution 
Ave.  NV/.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Tretiak  at  (202)  622-3860  (not 
a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  367(b)  was  enacted  in  its 
current  form  by  the  Tax  Reform  Act  of 
1976.  On  December  27.  1977.  proposed 
and  temporary  regulations  §§  7.367Cb)-l 
through  7.367(b)-12  were  adopted  (TD 
7530.  1978-1  C.B.  92).  Prior  to  the 
issuance  of  a  notice  of  proposed 
rulemaking  in  1991  (the  1991  proposed 
regulations),  discussed  below,  the 
regulations  under  section  367(b)  were 
amended  on  several  occasions.  The 
1991  proposed  regulations,  which  were 
published  in  the  Federal  Register  on 
August  26,  1991  (56  FR  41993),  propose 
to  completely  revise  the  regulations 
under  section  367(b),  as  well  as  the 
rules  under  section  367(a)  with  respect 
to  certain  transfers  of  stock  or  securities 
by  U.S.  persons  to  foreign  corporations. 

Section  1.367(b)-6(a)  of  the  proposed 
regulations  provides  that  the  rules 
contained  in  the  section  367(b) 
proposed  regulations  will  be  effective 
for  exchanges  that  occur  on  or  after  the 
date  that  is  30  days  after  final 
regulations  are  published.  However,  an 
exception  to  the  general  effective  date 
provides  that  §  1.367(b)-2(d)  (relating  to 
the  definition  and  computation  of  the 
"all  earnings  and  profits  amount")  is 
effective  for  exchanges  that  occur  on  or 
after  August  26,  1991. 

A  package  of  final  regulations, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  contains  final  rules 
with  respect  to  the  section  367(a) 
portion  of  the  1991  proposed 
regulations  (to  the  extent  that  such  rules 
were  not  previously  finalized)  and  final 
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rules  with  respect  to  the  section  367(b) 
portion  of  the  1991  proposed 
regulations,  but  generally  only  to  the 
extent  that  a  particular  transaction  is 
subject  to  both  sections  367(a)  and  (b). 
The  final  regulations  do  not  address  the 
all  earnings  and  profits  amount. 

The  IRS  and  the  Treasury  Department 
believe  that  issues  regarding  the  all 
earnings  and  profits  amount  should  be 
studied  before  final  regulations  are 
promulgated.  Moreover,  the  IRS  and  the 
Treasury  Department  believe  that  the 
final  regulations  concerning  the  all 
earnings  and  profits  amount  should  not 
be  subject  to  a  special  effective  date. 
Thus,  this  notice  of  proposed 
rulemaking  removes  from  the  1991 
proposed  regulations  the  special 
(August  26.  1991)  effective  date  rule  for 
the  definition  of  the  all  earnings  and 
profits  amount.  When  final  regulations 
under  section  367(b)  are  issued  with 
respect  to  the  all  earnings  and  profits 
amount,  such  regulations  will  have  a 
prospective  effective  date. 

Special  Analysis 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  E.xecutive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  this 
regulation  does  not  have  a  significant 
impact  on  small  entities  because  this 
regulation,  which  only  contains  a 
limited  effective  date  rule,  impacts  only 
U.S.  corporations  with  investments  in 
foreign  corporations.  Thus,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply  to  these 
regulations,  and  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Philip  L.  Tretiak 
of  the  Office  of  Associate  Chief  Counsel 
(International).  IRS.  However,  other 
personnel  from  the  IRS  and  the  Treasury 


Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  tax.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  "     *     * 

§1.367(b)-6    [Amended] 

Par.  2.  Section  1.367(b)-6,  as 
proposed  to  be  added  on  Monday, 
August  26.  1991  (56  FR  42015).  is 
amended  by  removing  the  last  sentence 
of  paragraph  (a). 
Michael  P.  Doian, 

Deputy  Commissioner  of  Internal  Revenue. 
|FR  Doc.  9»-15453  Filed  6-18-98;  8:45  ami 

BtLUNG  CODE  4830-01 -U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parti  00 

[CGD07-98-033] 

RIN2115-AE46 

Special  Local  Regulations;  St.  Johns 
River,  Jacksonville,  Florida 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  amend  the  permanent  special  local 
regulations  for  the  Annual  Greater 
Jacksonville  Kingfish  Tournament,  by 
increasing  the  size  of  the  No  Wake  Zone 
on  the  waters  of  the  St.  Johns  River  and 
establishing  the  annual  date  of  the  event 
during  the  second  full  week  of  July.  The 
increased  size  of  the  zone  is  needed  to 
safeguard  the  increasingly  larger 
number  of  participants  and  other  vessels 
transiting  the  St.  Johns  River  and  Sisters 
Creek  during  the  Annual  Greater 
Jacksonville  Kingfish  Tournament. 
Vessel  operators  should  use  minimum 
speed  in  this  area  to  avoid  creating 
wakes,  unless  otherwise  authorized  by 
the  Captain  of  the  Port. 
DATES:  Comments  must  be  received  on 
or  before  July  9,  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander,  U.S.  Coast  Guard  Group 
Mayport,  4200  Ocean  Street.  Mayport, 


FL  32233,  or  may  be  delivered  to  the 
operations  office  at  the  same  address 
between  7:30  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  except  federal 
holidays.  Comments  will  become  a  part 
of  the  public  docket  and  will  be 
available  for  copying  and  inspection  at 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ensign  Gary  Watson.  Group  Mayport, 
Tel:  (904)  247-7318. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names, 
addresses,  identify  this  rulemaking 
(CGD07-98-033).  and  the  specific 
section  of  this  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  regulations  may  be  changed 
in  view  of  the  comments  received.  The 
Coast  Guard  plans  no  public  hearing. 
Persons  may  request  a  public  hearing  by 
writing  to  the  address  under  ADDRESSES 
and  stating  why  a  hearing  would  be 
beneficial.  The  comment  period  of 
twenty  days  is  justified  because  the 
persons  affected  by  this  rulemaking  are 
within  the  greater  Jacksonville  area  and 
additional  efforts  are  being  made  to 
notify  that  community  of  the 
rulemaking  so  they  may  be  able  to 
comment  within  the  shortened  period. 

Background  and  Purpose 

The  event  requiring  this  regulation  is 
the  Annual  Greater  Jacksonville 
Kingfish  Tournament,  which  will  be 
held  annually  during  the  second  full 
week  in  July.  It  will  begin  in  1998  on 
July  14  in  the  Sisters  Creek  Marina, 
Sisters  Creek,  Jacksonville.  Florida,  at  6 
a.m.  and  terminate  at  4  p.m.  each  day 
until  July  19.  Due  to  the  large  number 
of  participants  and  spectator  craft,  a 
larger  No  Wake  Zone  has  been  proposed 
on  the  waters  of  the  St.  Johns  River 
lying  between  the  eastern  boundary 
formed  by  St.  Johns  River  Lighted  Buoy 
7  position  30-23.56N,  081-23.04W,  and 
Lighted  Buoy  8  position  30-24.03N, 
081-23. OlW.  and  the  western  boundary 
formed  by  Lighted  Buoy  25  position  30- 
23.40N.  081-28.26W.  and  Short  Cut 
Light  26  position  30-23.46N.  081- 
28.16W  with  the  northern  and  southern 
boundaries  formed  by  the  banks  of  the 
St.  Johns  River  and  extended  north  from 
the  boundary  formed  by  the  St.  Johns 
River  and  the  Intracoastal  Waterway, 
Sisters  Creek,  to  Lighted  Buoy  83  on  the 
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Intracoastal  Waterway.  The  zone  is 
needed  to  safeguard  vessels  transiting  in 
the  St.  Johns  River  and  Sisters  Creek 
during  this  event.  This  event  will  occur 
annually  and  the  date  and  times  will  be 
published  in  the  Federal  Register  and  in 
a  Local  Notice  to  Mariners.  During  each 
of  these  events,  local  law  enforcement 
agents  will  be  on  scene  to  assist  in 
enforcing  the  No  Wake  Zone  and  to 
monitor  vessel  traffic.  This  regulation  is 
issued  pursuant  to  33  U.S.C.  1233 
through  1236  as  set  out  in  the  authority 
citation  for  all  of  Part  100. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26.  1979).  The 
Coast  Cuard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Only  a  small 
amount  of  recreational  and  fishing 
vessel  traffic  is  expected  to  be  disrupted 
by  the  increased  size  of  the  No  Wake 
Zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  No  Wake  Zone  will 
only  be  in  effect  in  a  limited  area  for 
approximately  60  hours  each  year. 

Collection  of  Information 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 


determined  that  the  rulemaking  does 
not  have  sufficient  federalisi|2 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  concluded  under  Figure  2-1, 
paragraph  (34)(h)  of  Commandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  checklist 
will  be  completed  during  the  comment 
period. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100— {AMENDED] 

1.  The  Authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

2.  Revise  §  100.710  to  read  as  follows: 

§  100.710    Annual  Qreater  Jacksonville 
Kingfish  Tournament;  Jacksonville,  Florida. 

(a)  Regulated  area.  A  regulated  area  is 
established  for  the  waters  of  the  St. 
Johns  River  lying  between  a  eastern 
boundary  formed  by  St.  Johns  River 
Lighted  Buoy  7  (LLNR  (7145)  position 
30-23. 56N,  081-23.04W,  and  Lighted 
Buoy  8  (LLNR  7150)  position  30- 
24.03N,  081-23.01W,  and  the  western 
boundary  formed  by  Lighted  Buoy  25 
(LLNR  7305)  position  3O-23.40N,  081- 
28.26W,  and  Short  Cut  Light  26  (LLNR 
7310)  position  30-23.46N,  081-28.16W 
with  the  northern  and  southern 
boundaries  formed  by  the  banks  of  the 
St.  Johns  River  and  extended  north  from 
the  boundary  formed  by  the  St.  Johns 
River  and  the  Intracoastal  Waterway, 
Sisters  Creek,  to  Lighted  Buoy  83  (LLNR 
38330)  on  the  Intracoastal  Waterway. 

(b)  Regulations.  Vessels  operating  in 
the  regulated  area  must  operate  at  No 
Wake  Speed. 

(c)  Dates.  This  section  is  effective 
annually  during  the  second  full  week  of 
July.  Coast  Guard  Group  Mayport  will 
issue  a  Local  Notice  to  Mariners  each 
year  announcing  future  specific  times 
and  dates  of  the  event.  In  1998,  the 


event  will  occur  from  July  14  to  July  19 
from  6  a.m.  to  4  p.m.  each  day. 
N.T.  Saunders, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  98-16241  Filed  6-18-98;  8:45  ami 

BILUNQ  CODE  4«10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[ID  21-7001;  FRL-6113-4] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes:  State  of  Idaho  and 
the  Fort  Hall  Indian  Reservation 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  action,  the 
Environmental  Protection  Agency  (EPA) 
proposes  to  revise  the  designation  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  a  nominal  10 
microns  (PM-10)  for  the  Power- Bannock 
Counties  PM-10  nonattainment  area  by 
creating  two  distinct  nonattainment 
areas  that  together  cover  the  identical 
geographic  area  as  the  original 
nonattainment  area.  The  revised  areas 
would  be  divided  at  the  boundary 
between  State  lands  and  the  Fort  Hall 
Indian  Reservation,  with  one  revised 
area  comprised  of  State  lands  and  the 
other  revised  area  comprised  of  lands 
within  the  exterior  boundary  of  the  Fort 
Hall  Indian  Reservation.  The 
redesignation  is  based  upon  a  request 
from  the  State  of  Idaho,  which  is 
supported  by  monitoring  and  modeling 
information.  Both  areas  would  retain 
PM-10  nonattainment  designations  and 
classification  as  moderate  PM-10 
nonattainment  areas  as  a  result  of  this 
proposed  action. 

In  a  concurrent  notice  of  proposed 
rulemaking  pubhshed  today,  EPA  is 
proposing  to  make  a  finding  that  the 
proposed  PM-10  nonattainment  area 
within  the  exterior  boundary  of  the  Fort 
Hall  Indian  Reservation  failed  to  attain 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  PM-10  by  the 
applicable  attainment  date.  Such  a 
finding  would,  by  operation  of  law, 
result  in  the  reclassification  of  the 
proposed  PM-10  nonattainment  area 
within  the  Fort  Hall  Indian  Reservation 
to  a  serious  PM-10  nonattainment  area. 

EPA  recently  established  a  new 
standard  for  particulate  matter  with  a 
diameter  equal  to  or  less  than  2.5 
microns  and  also  revised  the  existing 
PM-10  standards.  Today's  proposal. 
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however,  does  not  address  these  new 
and  revised  standards. 
DATES:  All  written  comments  should  be 
submitted  to  Steven  K.  Body,  EPA 
Region  10,  [Docket  #ID  21-7001).  at  the 
address  indicated  below  by  July  20, 
1998. 

ADDRESSES:  Information  supporting  this 
action  can  be  found  in  Public  Docket 
No.  1#ID  21-7001).  The  docket  is  located 
at  EPA,  Region  10,  1200  Sixth  Avenue, 
Seattle  WA  98101.  The  docket  may  be 
inspected  from  9:00  am  to  4:30  pm  on 
weekdays,  except  for  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  EPA  Region  10,  Office 
of  Air  Quality  (OAQ-107),  EPA,  Seattle, 
Washington,  (206)  553-0782. 

I.  Background 

A  portion  of  Power  and  Bannock 
Counties  in  Idaho  is  designated 
nonattainment  for  PM-10  '  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990  (Act  or  CAA). 
See  40  CFR  81.313  (PM-10  Initial 
Nonattainment  Areas);  see  also  55  FR 
45799  (October  31.  1990);  56  FR  11101 
(March  15,  1991);  56  FR  37654  (August 
8.  1991);  56  FR  56694  (November  6, 
1991). 2  For  an  extensive  discussion  of 
the  history  of  the  designation  of  the 
Power-Bannock  Counties  PM-10 
nonattainment  area,  please  refer  to  the 
discussion  at  61  FR  29667,  29668-29670 
(June  12,  1996). 

The  Power- Bannock  Counties  PM-10 
nonattainment  area  covers 
approximately  266  square  miles  in 
south  central  Idaho  and  comprises  both 
trust  and  fee  lands  within  the  exterior 
boundary  of  the  Fort  Hall  Indian 
Reservation  and  State  lands  in  portions 


'  There  are  two  pre-existing  PM-10  NAAQS.  a  24- 
hour  standard  and  an  annual  standard.  See  40  CFR 
50.6.  EPA  promulgated  these  NAAQS  on  July  1. 
1987  (52  FR  24672).  replacing  standards  for  total 
suspended  particulate  with  new  standards  applying 
only  to  particulate  matter  up  to  ten  microns  in 
diameter  (PM-10).  The  annual  PM-10  standard  is 
attained  when  the  expected  annual  arthimetic 
average  of  the  24-hour  samples  for  a  period  of  one 
year  does  not  exceed  50  micrograms  per  cubic 
meter  (ug/m3).  Attainment  of  the  24-hour  PM-10 
standard  is  determined  by  calculating  the  expected 
number  of  days  in  a  year  with  PM-10 
concentrations  greater  than  ISO  ug/m3.  The  24-hour 
PM-10  standard  is  attained  when  the  expected 
number  of  days  with  levels  above  the  standard, 
averaged  over  a  three  year  period,  is  less  than  or 
equal  to  one.  See  40  CFR  50.6  and  40  CFR  part  50. 
appendix  K. 

'  The  1990  Amendments  to  the  CAA  made 
significant  changes  to  the  Act.  See  Public  Law  No. 
101-549,  104  Stat.  2399.  References  herein  are  to 
the  CAA  as  amended.  The  CAA  is  codified,  as 
amended,  in  the  United  States  Code  at  42  U.S.C. 
7Mil.etseq. 


of  Power  and  Bannock  Counties. 
Approximalfely  75,000  people  live  in  the 
nonattainment  area,  most  of  whom  live 
in  the  cities  of  Pocatello  and  Chubbuck, 
which  are  located  near  the  center  of  the 
nonattainment  area  on  State  lands. 
Approximately  15  miles  northwest  of 
downtown  Pocatello  is  an  area  known 
as  the  "industrial  comj)lex,"  which 
includes  the  two  major  stationary 
sources  of  PM-10  in  the  nonattainment 
area.  The  boundary  between  the  Fort 
Hall  Indian  Reservation  and  State  lands 
runs  through  the  industrial  complex. 
One  of  the  major  stationary  sources  of 
PM-10.  FMC  Corporation  (FMC).  is 
located  primarily  on  fee  lands  within 
the  exterior  boundary  of  the  Fort  Hall 
Indian  Reservation.'  The  other  major 
stationary  source  of  PM-10  in  the 
nonattainment  area.  J.R.  Simplot 
Corporation  (Simplot).  is  located  on 
State  lands  immediately  adjacent  to  the 
Reservation. 

The  State  of  Idaho  has  established  and 
operates  four  PM-10  State  and  Local  Air 
Monitoring  Stations  (SLAMS)  in  the 
current  Power-Bannock  Counties  PM-10 
nonattainment  area,  all  of  which  are  on 
State  lands  (the  State  monitors).  All  of 
the  State  monitors  meet  EPA  SLAMS 
network  design  and  siting  requirements, 
set  forth  at  40  CFR  part  58,  appendices 
D  and  E.  There  have  been  no  violations 
of  the  annual  PM-10  standard  at  any  of 
the  State  monitors  since  1990.  No  levels 
above  the  24-hour  standard  have  been 
recorded  at  any  of  the  State  monitors 
since  January  of  1993. 

The  Shoshone-Bannock  Tribes  began 
operating  a  PM-10  monitor  on  the 
portion  of  the  nonattainment  area 
within  the  exterior  boundary  of  the 
Reservation  in  February  1995.  Prior  to 
this  time,  the  Tribes  relied  on  data  from 
the  State  operated  samplers  for  area 
designations  and  classifications.  This 
reliance  was  due  to  a  lack  of  resources 
to  establish  and  operate  their  own  Tribal 
monitoring  stations.  In  1994  the  Tribes 
requested  and  EPA  granted  the  Tribes 
additional  program  support  grant  funds 
to  enable  the  Tribes  to  establish  their 
ovsrn  monitoring  stations  to  collect 
ambient  air  quality  data  representative 
of  conditions  on  the  Reservation  and  to 
generate  data  to  support  Tribal  air 
quality  planning  efforts.  This  monitor, 
called  the  "Sho-Ban  site."  is  located 
approximately  100  feet  north  of  the 
FMC  facility  across  a  frontage  road.  Due 
to  op>erational  problems  with  the 
sampler  and  quality  assurance 
problems,  valid  data  were  not  reported 
for  this  monitor  until  October  1, 1996. 


Also  in  October  1996.  the  Tribes 
initiated  monitoring  at  two  new  sites. 
The  "primary  site"  is  located 
approximately  100  feet  north  of  the 
FMC  facility  across  the  firontage  road, 
600  feet  east  of  the  Sho-Ban  site  and 
approximately  600  feet  from  the 
boundary  between  the  Fort  Hall  Indian 
Reservation  and  State  lands.  The  "Tribal 
background  site"  is  approximately  one 
and  one-half  miles  southwest  of  the 
FMC  facility  upwind  of  the 
predominant  wind  direction  from  the 
industrial  complex.  All  three 
monitoring  sites  are  owned  by  the 
Tribes  and  operated  by  a  contractor  for 
the  Tribes.  The  Tribal  monitoring  sites 
meet  EPA  SLAMS  network  design  and 
siting  requirements,  set  forth  at  40  CFR 
part  58,  appendices  D  and  E.  Both  the 
Sho-Ban  and  Primary  sites  on  the 
Reservation  portion  of  the 
nonattainment  area  have  recorded 
numerous  PM-10  concentrations  above 
the  level  of  the  24-hour  PM-10  NAAQS 
since  October  1996.* 

II.  This  Action 

A.  Idaho's  Request 

Pursuant  to  section  107(d)(3)(D)  of  the 
Act.  the  Governor  of  any  State,  on  the 
Governor's  own  motion,  is  authorized  to 
submit  to  the  Administrator  a  revised 
designation  of  any  area  or  portions 
thereof  within  the  State.  On  April  16, 
1998.  the  State  of  Idaho  submitted  to 
EPA  a  request  to  revise  the  designation 
of  the  Power-Bannock  Counties  PM-10 
nonattainment  area  to  split  the 
nonattainment  area  into  two  separate 
nonattainment  areas  at  the  boundary 
between  the  Fort  Hall  Indian 
Reservation  and  State  lands.  Together, 
the  two  nonattainment  areas  would 
cover  the  same  geographic  area  as  the 


'  EPA  has  learned  that  a  portion  of  the  FMC 
bcility  is  located  on  State  lands.  This  issue  is 
discussed  in  more  detail  below. 


*  Private  industry  operated  a  seven  station  air 
monitoring  network,  funded  by  FMC  and  Simplot, 
on  and  near  the  industrial  complex  from  October 
1.  1993.  through  September  30.  1994  (EMF 
monitors).  There  were  no  measured  PM-10 
concentrations  above  the  level  of  the  24-hour  PM- 
10  NAAQS  (150  ug/m3)  at  any  of  the  EMF  stations. 
EMF  Site  #2,  however,  which  was  on  the  Fort  Hall 
Indian  Reservation  less  than  300  yards  east  of 
where  the  primary  site  is  now  located,  reported 
several  24-hour  concentrations  of  PM-10  at  or  near 
the  level  of  the  NAAQS.  EMF  Site  K  also  reported 
an  annual  concentration  of  55.1  ug/m3  for  the  one 
year  period  the  network  was  in  operation.  This  is 
10%  greater  than  the  50  ug/m3  level  of  the  annual 
PM-10  NAAQS.  Because  the  EMF  network  did  not 
collect  a  calendar  year's  worth  of  data,  EPA 
concluded  that  data  from  EMF  Site  t2  did  not 
document  a  violation  of  the  annual  NAAQS.  See  61 
FR  66602,  66604  (December  IS.  1996).  EPA  also 
stated,  however,  that  the  number  of  the  recorded 
24-hour  concentrations  at  or  near  the  level  of  the 
standard  and  the  high  annual  concentration  for  the 
one-year  period  EMF  Site  t2  was  in  operation 
indicated  that  a  serious  air  quality  problem 
continued  in  the  Power-Bannock  Counties  PM-10 
nonattainment  area.  Id.  This  is  conrirmed  by  the 
more  recent  data  from  the  Tribal  monitors. 
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existing  Power-Bannock  Counties  PM- 
10  nonattainment  area. 

In  support  of  its  request,  the  State  of 
Idaho  noted  that  the  State  has  the 
primary  PM-10  planning  responsibility 
under  the  Clean  Air  Act  for  State  lands 
within  the  nonattainment  area,  whereas 
EPA  and  the  Tribes  have  the  primary 
PM-10  planning  responsibility  for  the 
Tribal  lands  within  the  nonattainment 
area.  The  State  also  noted  that  it  has 
largely  completed  the  PM-10  planning 
and  implementation  of  control  measures 
for  the  PM-10  sources  located  on  State 
lands  within  the  nonattainment  area 
whereas  no  controls  have  been  proposed 
or  imposed  on  sources  in  the  Tribal 
portion  of  the  nonattainment  area. 

The  State  also  supported  its  request 
with  monitoring  data  which  shows  that 
State  monitors  have  not  recorded  any 
PM-10  concentrations  above  the  level  of 
the  24-hour  PM-10  NAAQS  since 
January  1993  and  that  the  State  lands 
within  the  nonattainment  area  have 
attained  the  PM-10  NAAQS.  In 
addition,  the  State  provided  an  analysis 
of  pollution  concentrations  recorded  at 
the  Tribal  primary  site  and  the  Sho-Ban 
site  as  a  function  of  wind  direction 
which  shows  that  violations  of  the  PM- 
10  NAAQS  at  the  Tribal  sites  are  not  the 
result  of  emissions  from  sources  located 
on  State  lands.  The  State  also  provided 
modeling  information  to  support  its 
assertion  that  sources  on  State  lands  are 
not  contributing  to  the  violations  of  the 
PM-10  NAAQS  that  have  been  recorded 
at  the  Tribal  monitors. 

On  May  21, 1998,  the  Shoshone- 
Bannocks  Tribes  and  FMC  submitted  to 
the  State  of  Idaho  documents  opposing 
Idaho's  request  to  EPA  to  split  the 
nonattainment  area  into  two 
nonattainment  areas.  The  Tribes  and 
FMC  contend  that  the  State  failed  to 
follow  Idaho  law  in  submitting  the 
request  to  EPA  without  first  providing 
public  notice  and  opportunity  for 
comment.  The  Tribes  also  expressed 
concern  that  splitting  the  area  into  two 
PM-10  nonattainment  areas  at  the  State- 
Reservation  boundary  could  result  in  a 
less  comprehensive  approach  to  air 
quality  planning  in  the  area.  In  addition 
to  its  contention  that  the  State  failed  to 
comply  with  State  requirements  for 
public  notice  and  opportunity  for  public 
comment,  FMC  further  contends  that 
the  State  failed  to  comply  with  the 
Clean  Air  Act  in  making  its  request  and 
noted  that  part  of  the  FMC  facility  is 
located  on  State  lands. 

On  May  29,  1998,  Idaho  provided 
EPA  with  a  letter  from  the  Idaho 
Attorney  General's  Office  stating  that 
public  notice  and  opportunity  to 
comment  were  not  required  under  State 
law.  The  letter  also  responded  to  the 


other  issues  raised  by  FMC  and  asked 
EPA  to  move  forward  on  the  State's 
request  to  split  the  nonattainment  area. 
The  State  also  provided  EPA  with  a 
copy  (4  the  State's  letter  responding  to 
the  issues  raised  by  the  Tribes.  Copies 
of  the  letters  from  FMC  and  the  Tribes 
to  the  State  and  from  the  State  to  EPA 
and  the  Tribes  are  in  the  Docket  for  this 
proposal. 

B.  EPA's  Proposed  Action  on  Idaho's 
Request 

In  determining  whether  to  approve  or 
deny  a  State's  request  for  a  revision  to 
the  designation  of  an  area  under  section 
107(d)(3)(D).  EPA  believes  it  is 
appropriate  to  consider  the  same  factors 
Congress  directed  EPA  to  consider  when 
EPA  initiates  a  revision  to  a  designation 
of  an  area  on  its  owm  motion  under 
section  107(d)(3)(A).  These  factors 
include  "air  quality  data,  planning  and 
control  considerations,  or  any  other  air 
quality-related  considerations  the 
Administrator  deems  appropriate." 
Based  on  the  information  submitted  by 
Idaho  and  other  information  available  to 
EPA,  EPA  believes  that  the  air  quality 
data,  planning  and  control 
considerations,  and  other  air  quality- 
related  considerations  support  the 
State's  request  to  revise  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area  into  two  PM-10 
nonattainment  areas  at  the  boundary 
between  the  Fort  Hall  Indian 
Reservation  and  State  lands.  EPA 
therefore  proposes  to  create  two 
separate  nonattainment  areas  in  place  of 
the  existing  Power-Bannock  Counties 
PM-10  nonattainment  area.  One  area,  to 
be  called  the  "Portneuf  Valley  PM-10 
Nonattainment  Area",  would  consist  of 
the  existing  portion  of  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area  outside  of  the 
exterior  boundary  of  the  Fort  Hall 
Indian  Reservation  and  under  the 
regulatory  jurisdiction  of  the  State  of 
Idaho.  The  other  area,  to  be  called  the 
"Fort  Hall  PM-10  nonattainment  area," 
would  consist  of  the  existing  portion  of 
the  nonattainment  area  within  the 
exterior  boundary  of  the  Fort  Hall 
Reservation.  Both  areas  would  continue 
to  be  designated  nonattainment  for  PM- 
10  and  classified  as  moderate  should 
this  proposal  be  finalized  by  EPA. 

Although  the  comments  from  the 
Tribes  and  FMC  were  directed  to  the 
State  in  the  context  of  the  State 
proceeding,  and  not  to  EPA,  EPA  has 
considered  those  issues  in  making  this 
proposal,  as  is  discussed  in  more  detail 
below.  The  Tribes  and  FMC  will  also 
have  an  opportunity  to  raise  those  and 
other  issues  in  the  public  comment 
period  on  this  proposal. 


1.  Air  Quality  Data  and  Other  Air 
Quahty-Related  Considerations 

As  stated  above,  there  have  been  no 
violations  of  the  annual  PM-10  standard 
at  any  of  the  four  State  monitoring  sites 
since  1990  and  no  levels  above  the  24- 
hour  standard  have  been  recorded  at 
any  of  the  State  sites  since  January  of 
1993.  The  data  recorded  at  the  State 
monitors  also  show  a  decline  in  the 
yearly  annual  average  at  each  State 
monitoring  station  since  1993  and,  with 
the  exception  of  the  Sewage  Treatment 
Plant  (STP)  monitoring  station,  a 
decline  in  the  highest  and  second 
highest  24-hour  PM-10  readings  for 
each  year  at  each  of  the  State  monitoring 
stations.  The  STP  monitoring  site  did 
record  a  24-hour  PM-10  concentration 
of  149  ug/m3,  just  below  the  level  of  the 
24-hour  standard  of  150  ug/m3.  Even  if 
that  monitoring  site  had  recorded  one 
PM-10  concentration  above  the 
standard,  however,  the  24-hour  PM-10 
standard  would  not  have  been  violated 
because  the  site  operates  on  an  everyday 
sampling  schedule  and  the  expected 
exceedence  rate,  averaged  over  a  three 
year  period,  would  have  been  less  than 
1.1.  Moreover,  the  second  highest  24- 
hour  PM-10  readings  for  each  year  at 
the  STP  site  have  remained  fairly 
constant  since  1993,  and  there  has  been 
a  decline  in  the  yearly  PM-10  annual 
average  at  the  S'TP  site  since  1992.  In 
summary,  the  State  monitors  show 
attainment  of  the  PM-10  standard  in  the 
State  portion  of  the  nonattainment  area, 
as  well  as  a  general  decline  in  the  PM- 
10  values  recorded  on  the  State 
monitors. 

In  contrast,  the  monitors  located 
within  the  Tribal  portion  of  the 
nonattainment  area  continue  to  show 
numerous  levels  above  the  standard. 
Although  the  monitors  did  not  begin 
recording  valid  data  until  October  1996, 
the  number  of  PM-10  concentrations 
above  the  level  of  the  24-hour  PM-10 
NAAQS  between  October  and  December 
1996  resulted  in  a  violation  of  the  24- 
hour  PM-10  NAAQS  as  of  December  31. 
1996,  the  attainment  date  for  the  area.' 
Appendix  K  of  40  CFR  part  50,  contains 
"gapfilling"  techniques  for  situations 
where  less  than  three  complete  years  of 
data  are  available.  Using  the  gapfilling 
techniques  of  appendix  K,  the  number 


'  The  Power-Bannock  Counties  PN4-10 
nonattainment  area  originally  had  an  attainment 
date  of  December  31,  1994.  see  section  188(a)  and 
(c)(1),  but  the  area  could  not  demonstrate 
attainment  by  that  date.  At  the  request  of  the  State 
of  Idaho,  EPA  granted  the  area  two  one-year 
extensions  of  the  attainment  date,  in  accordance 
with  section  1 88(d)  of  the  CAA.  See  60  FR  44452 
(August  28.  1995)  (proposed  action  on  first 
extension):  61  FR  20730  (May  8.  1996)  (flial  action 
on  Tirst  extension):  61  FR  66602  (December  18, 
1996)(dii«ct  frnai  action  on  second  extension). 
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of  exceedences  reported  from  the  Sho- 
Ban  and  primary  sites  during  the  last 
three  months  of  1996  represent  a 
violation  of  the  24-hour  PM-10  NAAQS. 
The  expected  exceedence  rate  of  the  24- 
hour  standard,  averaged  over  the  years 
1994,  1995,  and  1996.  from  these  two 
monitors  is  greater  than  1.1.  even  if  the 
days  during  which  the  monitors  did  not 
operate  or  collect  valid  data  had 
reported  zero  PM-10  levels.  Numerous 
levels  above  the  standard  have  been 
recorded  since  December  31, 1996.  as 

well. 

In  addition  to  the  monitoring  data 
which  document  that  the  monitors  on 
State  lands  show  attainment  of  the  PM- 
10  standard,  the  State  of  Idaho  also 
provided  monitoring  and  modeling 
information  to  support  its  request  to 
divide  the  current  nonattainment  area  at 
the  State-Reservation  boundary.  The 
State  first  presented  information  to 
demonstrate  that  there  are  two  separate 
areas  of  air  quality  impacts  and  sources 
within  the  current  nonattainment  area. 
One  area,  which  the  State  refers  to  as 
the  "urban  complex,"  encompasses  the 
City  of  Pocatello  and  is  solely  on  State 
lands.  The  other  area  is  the  industrial 
complex,  which  includes  FMC  within 
the  Fort  Hall  Indian  Reservation  and  J.R. 
Simplot  on  State  lands.  Based  on 
chemical  analysis  of  the  particulate 
collected  on  the  filters  from  both  State 
and  Tribal  monitors  and  comparing 
these  results  to  the  chemical 
composition  of  emissions  from  various 
sources,  the  State  determined  that  the 
urban  area  is  impacted  by  PM-10 
emissions  from  residential  wood 
burning,  traffic,  and  commercial 
establishments.  In  contrast,  the 
industrial  complex  is  impacted  by 
industrial  emissions. 

Analysis  of  the  1993  dispersion 
modeling  used  by  the  State  in 
developing  its  SIP  shows  that  the  urban 
complex  and  the  industrial  complex 
have  different  sources  contributing  to 
the  high  PM-10  levels  that  have  been 
recorded  in  each  area.  The  modeling 
also  shows  that  there  is  no  evidence  of 
significant  mixing  of  emissions  between 
the  industrial  complex  and  the  urban 
complex.  Appendix  A  to  the  State's 
request  contains  a  detailed  discussion  of 
these  modeling  results,  including  an 
analysis  of  four  specific  days  with  worst 
case  meteorology.  In  general,  this 
analysis  consists  of  PM-10 
concentration  isopleth  graphs  that 
demonstrate  two  separate  areas  of 
maximum  concentrations  of  PM-10.  one 
located  over  the  urban  complex  and  the 
second  located  over  the  FMC  and  J.R. 
Simply  industrial  facilities. 

The  State  also  showed  that,  within  the 
industrial  complex,  it  is  possible  to 


separate  the  impacts  of  sources  on 
Tribal  lands  from  sources  on  State  lands 
at  the  State-Reservation  boundary.  In 
the  process  of  developing  the  PM-10 
plan  for  the  Tribal  portion  of  the  • 
nonattainment  area,  EPA  constructed 
"pollution  wind  roses"  from  the 
ambient  PM-10  monitoring  data  from 
two  of  the  Tribal  monitors  (the  Sho-Ban 
site  and  the  primary  site)  and  the 
meteorological  station  at  the  primary 
site.  "Pollution  wind  roses"  relate 
pollutant  concentration  measurements 
(in  this  case  PM-10  levels)  and  the  wind 
direction  that  occurred  during  that 
measurement.  The  State  reviewed 
pollution  wind  roses  for  the  period  &t)m 
October  1996  and  May  1997.  The  data 
show  that,  on  days  when  the  primary 
site  recorded  values  greater  than  the  24- 
hour  standard  (150  ug/m3).  the  wind 
was  blowing  from  the  FMC  facility 
toward  the  monitor,  i.e..  from  the 
southwest.  Similarly,  on  days  when  the 
Sho-Ban  site  recorded  values  greater 
than  the  standard,  the  wind  was 
blowing  ft-om  FMC  facility  toward  the 
Sho-Ban  monitor,  i.e..  from  the  south.  In 
contrast,  on  days  when  the  wind  was 
blowing  from  State  lands,  particularly 
Simplot.  toward  the  primary  and  Sho- 
Ban  monitors,  high  PM-10  values  were 
not  recorded  on  the  monitors.  The  State 
concludes  from  this  information  that 
sources  on  State  lands,  particularly 
Simplot.  are  effectively  controlled  and 
do  not  contribute  to  violations  of  the 
PM-10  NAAQS  on  State  or  Tribal  lands. 

EPA  evaluated  the  information 
submitted  by  the  State  along  with  the 
more  recent  information  provided  by 
FMC  to  the  State  that  a  portion  of  the 
FMC  facility  is  located  on  State  lands. 
FMC  property  extends  approximately 
7000  feet  east-west  along  a  frontage  road 
of  which  1100  feet  appears  to  extend 
east  onto  State  lands.  The  only  PM-10 
sources  of  potential  significance  on  this 
portion  of  FMC  property  (i.e..  on  State 
lands)  are  a  portion  (approximately 
1100  feet)  of  the  north  and  south  main 
ore  shale  storage  piles  and  a  small 
number  of  unpaved  access  roads.  The 
piles  are  approximately  1500  feet  long 
and  300  feet  wide  of  which  two-thirds 
extend  onto  State  lands.  EPA  estimates 
that  PM-10  emissions  from  that  portion 
of  the  FMC  facility  located  on  State 
lands  account  for  only  89  pounds  of  the 
12.021  pounds  per  day  of  total  PM-10 
emissions  from  the  facility,  or  less  than 
1%  of  total  FMC  emissions  of  PM-10. 
When  the  "pollution  rose"  graphs  relied 
on  by  the  State  are  laid  over  a  map  of 
the  area,  it  is  apparent  that  violations  at 
the  primary  site  occur  when  winds  are 
blowing  from  the  south  to  west- 
southwest,  which  is  down  wind  of  the 


FMC  calcining  operations,  furnace 
building,  and  slag  pit  operations. 
Violations  occur  at  the  Sho-Ban  site 
when  the  winds  are  blowing  from  the 
west-southeast  to  east-southwest,  which 
is  again  downwind  from  the  FMC 
calcining  operations,  furnace  building, 
and  slag  pit  operations.  Violations  have 
not  occurred  with  a  wind  direction 
blowing  from  the  eastern  portion  of  the 
FMC  property,  which  is  the  portion  of 
the  FMC  facility  located  on  State  lands, 
or  from  the  Simplot  facility,  which  is 
also  located  on  State  lands.  Based  on  the 
small  percentage  of  emissions  from  the 
FMC  PM-10  sources  located  on  State 
lands  to  total  FMC  PM-10  emissions 
and  EPA's  review  of  the  pollution  and 
wind  roses  for  the  area,  EPA  does  not 
believe  that  the  new  information 
provided  by  FMC — that  part  of  the  FMC 
facility  is  located  on  State  lands — alters 
the  analysis  provided  by  the  State  to 
support  its  request  to  split  the  existing 
nonattairunent  area  into  two 
nonattainment  areas  at  the  State- 
Reservation  boundary.  In  summary.  EPA 
agrees  with  the  State's  analysis  and  with 
the  State's  conclusion  that  emissions 
from  sources  on  State  lands  do  not 
appear  to  be  contributing  to  the 
exceedences  that  have  been  recorded  on 
the  Tribal  monitors.  In  light  of  the 
recent  information  provided  by  FMC  to 
the  State,  however,  EPA  specifically 
requests  comment  on  this  issue. 

2.  Planning  and  Control  Considerations 
The  current  Power-Bannock  Counties 
PM-10  nonattainment  area  encompasses 
two  different  regulatory  jurisdictions: 
the  State  of  Idaho  for  the  State  portion 
of  the  nonattainment  area  and  the 
Shoshone-Bannock  Tribes  and  EPA  for 
the  Reservation  portion  of  the 
nonattainment  area.  Under  the  Clean 
Air  Act.  the  State  has  the  primary  PM- 
10  planning  responsibilities  for  the  State 
portion  of  the  nonattainment  area.  See 
CAA  sections  110  and  189.  In 
furtherance  of  those  planning 
obligations,  the  State  of  Idaho,  along 
with  several  local  agencies,  developed 
and  implemented  control  measures  on 
PM-10  sources  located  on  State  lands 
within  the  Power-Bannock  Counties 
PM-10  nonattainment  area.  The  State 
submitted  these  control  measures  in 
1993  for  the  Power-Bannock  Counties 
PM-10  nonattainment  area  as  part  of  its 
moderate  PM-10  nonattainment  State 
Implementation  Plan  (SIP)  under 
section  189(a)  of  the  Act.  These  control 
measures  include  a  comprehensive 
residential  wood  combustion  program, 
including  a  mandatory  woodstove 
curtailment  program;  stringent  controls 
on  fugitive  road  dust,  including  controls 
on  winter  road  sanding  and  a  limited 
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unpaved  road  paving  program;  and  a 
revised  operating  permit  that  represents 
reasonably  available  control  technology 
(RACT)  for  the  J.R.  Simplot  facility,  the 
only  major  stationary  source  of  PM-10 
on  the  portion  of  the  nonattainment  area 
on  State  lands.  Although  EPA  has  not 
yet  taken  final  action  to  approve  the 
State's  moderate  PM-10  SIP  for  the  area, 
EPA  has  previously  stated  (based  on 
EPA's  preliminary  review  in  the  context 
of  approving  the  State's  requests  for 
extensions  of  the  attainment  date)  that 
these  control  measures  substantially 
meet  EPA's  guidance  for  reasonably 
available  control  measures  (RACM), 
including  RACT,  for  sources  of  primary 
particulate  on  the  State  portion  of  the 
nonattainment  area.  See  61  FR  66602, 
66604-66605  (December  18,  1996). 

The  effect  of  these  control  measures 
on  air  quality  can  be  seen  in  the 
reported  ambient  PM-10  measurements 
at  the  State  monitoring  sites.  As 
discussed  above,  there  have  been  no 
violations  of  the  annual  PM-10  standard 
since  1990  at  any  of  the  State 
monitoring  sites,  no  violations  or 
exceedences  of  the  24-hour  PM-10 
standard  at  any  of  the  State  sites  since 
January  1993,  and  a  general  decline  in 
the  reported  ambient  PM-10 
concentrations  at  the  State  sites  since 
1993.  The  beginning  of  the  decline  in 
the  ambient  concentrations  roughly 
coincides  with  the  period  when  the 
State  began  to  impose  the  PM-10 
control  measures  discussed  above. 
These  facts  support  the  State's  asserticm 
that  the  State's  PM-10  planning  efforts 
have  been  effective. 

In  its  request  to  split  the 
nonattainment  area,  the  State  also 
discusses  how  it  is  addressing  the 
deficiencies  that  EPA  had  previously 
identified  in  the  State's  SIP  submission. 
The  State  has  advised  EPA  that  it  will 
submit  a  SIP  revision  in  the  near  future 
that  addresses  these  deficiencies.  The 
deficiencies  previously  identified  by 
EPA  include  the  State's  failure  to 
address  PM-10  precursors  in  the  State's 
emissions  inventory  and  control  strategy 
and  the  fact  that  the  1993  SIP  did  not 
demonstrate  attainment  in  the 
downtown  Pocatello  area  due  to  road 
dust  emissions.  The  State  also  plans  to 
address  PM-10  emissions  from 
Bannock-Paving  Company, 
Incorporated.  A  summary  of  the  State's 
plans  with  respect  to  addressing  these 
deficiencies  is  presented  below. 

Section  189(e)  of  the  Act  states  that 
the  control  requirements  applicable  to 
major  stationary  sources  of  PM-10  shall 
also  apply  to  major  stationary  sources  of 
PM-10  precursors,  except  where  EPA 
determines  that  major  stationary  sources 
of  PM-10  precursors  do  not  contribute 


significantly  to  PM-10  levels  which 
exceed  the  PM-10  standard  in  the  area. 
At  the  time  the  State  developed  and 
submitted  its  SIP,  PM-10  precursors 
were  not  thought  to  contribute  to  PM- 
10  levels  which  exceeded  the  PM-10 
standard  in  the  Power-Bannock 
Counties  PM-10  nonattainment  area. 
However,  subsequent  monitoring  data 
and  analysis  of  the  particulates 
collected  on  the  filters  by  the  State  in 
January  1993  showed  significant  levels 
of  secondary  aerosol  and  necessitated  a 
reevaluation  of  the  contribution  of  PM- 
10  precursors  to  the  nonattainment 
problem  in  the  Power-Bannock  Counties 
PM-10  nonattainment  area.* 
Accordingly,  in  conjunction  with  EPA 
and  the  Tribes,  the  State  developed  a 
work  plan  for  analyzing  and  addressing 
the  contribution  of  PM-10  precursors  to 
the  nonattainment  problem  in  the 
Power-Bannock  Counties  PM-10 
nonattainment  area. 

Since  PM-10  precursors  were  first 
identified  in  particulate  samples 
collected  in  January  1993  as  a  potential 
contributor  to  the  nonattainment 
problem  in  the  nonattaiiunent  area, 
however,  no  levels  above  the  standard 
have  been  recorded  at  any  of  the  State 
monitors.  Instead,  it  appears  that  PM-10 
precursors  represent  a  significant 
fraction  of  the  total  PM-10  mass  loading 
only  during  very  specific  meteorological 
conditions — cold  stagnant  winter  days 
with  relative  high  humidity.  There  have 
been  only  two  days  between  1986  and 
1997  in  which  violations  of  the  PM-10 
NAAQS  in  the  Power-Bannock  Counties 
r^-10  nonattainment  area  have  been 
attributed  to  secondary  aerosols.  Based 
on  the  fact  that  the  State  monitors  have 
not  recorded  an  exceedence  since 
January  1993.  it  does  not  appear  that 
major  stationary  sources  of  PM-10 
precursors  contribute  significantly  to 
PM-10  levels  which  exceed  the 
standard  within  the  portion  of  the 
Power-Bannock  Counties  PM-10 
nonattainment  area  located  on  State 
lands.  Although  EPA  reserves  final 
determination  on  this  issue  until  the 
State  submits  its  SIP  revision  and  EPA 
takes  final  action  on  that  revision.  EPA's 
preliminary  determination  is  that 
stationary  sources  of  PM-10  precursors 
do  not  appear  to  contribute  significantly 
to  PM-10  levels  which  exceed  the 
standard  on  the  portion  of  the 
nonattainment  area  on  State  lands.  Final 
action  on  such  a  finding  would  mean 
that  the  State  will  not  be  required  to 
further  address  PM-10  preciu^ors  in 


*  Secondary  aerosol  particulates  are  small 
particles  formed  in  the  atmosphere  through 
chemical  reactions  from  emissions  of  precursor 
gases. 


completing  its  SIP  planning  obligations 
for  the  State  portion  of  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area. 

EPA  is  aware  that  the  Shoshone- 
Bannock  Tribes  and  citizens  in  the 
Power-Bannock  counties  PM-10 
nonattainment  area  believe  that 
particulate  precxu^ors  contribute  to  air 
quality  problems  in  the  area  and  should 
be  addressed.  EPA  shares  this  concern. 
On  July  18, 1997,  EPA  promulgated 
new.  more  stringent,  air  quality 
standards  for  particulate  matter  with  an 
aerodynamic  diameter  equal  to  or  less 
than  2.5  microns  (PM-2.5).  These 
standards  were  promulgated  to  address 
the  serious  health  effects  associated 
with  these  very  small  particles,  of  which 
secondary  aerosol  makes  up  a 
significant  fraction.  EPA,  the  State,  and 
the  Tribes  are  just  now  in  the  process  of 
establishing  PM-2.5  air  monitoring 
stations  to  better  define  and  characterize 
the  nature  and  extent  of  the  fine 
particulate  air  quality  problem  in  the 
Portneuf  Valley  and  Fort  Hall  area. 
EPA's  preliminary  determination  that 
PM-10  precursors  do  not  need  to  be 
addressed  by  the  State  in  its  current 
PM-10  planning  process  for  the 
Portneuf  Valley  area  should  not  be 
interpreted  to  imply  that  particulate 
precursors  will  not  need  to  be  addressed 
under  the  new  PM-2.5  standard.  To  the 
contrary.  EPA  believes  it  is  likely  that 
particulate  precursors  will  need  to  be 
addressed  in  the  Portneuf  Valley  and 
Fort  Hall  area  under  the  new  PM-2.5 
standard. 

Another  deficiency  previously 
identified  by  EPA  in  the  State's  PM-10 
planning  process  was  the  State's 
inability  to  model  attainment  of  the 
PM-10  standard  in  the  Pocatello  urban 
area  due  to  projected  fugitive  road  dust 
emissions.  'The  State  has  long  suspected 
that  the  emission  factors  it  used  to 
estimate  road  dust  emissions  in  the 
emissions  inventory  and  attainment 
demonstration  (AP-42  emission  factors) 
were  far  too  high.  Idaho  therefore 
commissioned  a  study  to  measure  road 
dust  emissions  in  the  Pocatello  area  and 
to  develop  new  emission  factors  if 
appropriate.  Preliminary  results  from 
the  study,  which  are  included  in  the 
[)ocket  for  this  rulemaking,  indicate  that 
the  emission  factors  derived  from  the 
study  are,  on  average.  68%  less  than  the 
AP-42  emission  factors  used  to  develop 
the  original  emissions  inventory.  The 
State  therefore  asserts  that  the  modeled 
exceedences  of  the  PM-10  standard  in 
the  downtown  Pocatello  area  appear  to 
be  due  to  the  erroneously  high  road  dust 
emission  factors  and  are  not 
representative  of  actual  ambient 
conditions.  Although  EPA  defers  a  final 
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determination  on  this  issue  until  it 
receives  and  reviews  the  State's  SIP 
revision,  EPA  tentatively  agrees  with  the 
State  that  additional  controls  on  road 
dust  emissions  do  not  appear  to  be 
necessary  to  demonstrate  attainment  in 
the  State  portion  of  the  nonattainment 
area. 

As  discussed  above,  the  State  also 
intends  to  address  emissions  from 
Bannock  Paving  Company,  Incorporated 
(Bannock  Paving),  in  its  SIP  revision. 
Bannock  Paving  operates  five  portable 
facilities  that  operate  in  attainment  and 
nonattainment  areas  in  the  State  of 
Idaho,  each  of  which  is  a  minor  source 
of  PM-10.''  The  State  has  submitted  the 
existing  construction  permits  for  the 
Bannock  Paving  facilities,  which  were 
issued  under  a  federally  enforceable 
permit  program.  The  existing  permits 
contain  several  emission  limitations  that 
control  PM-10,  such  as  opacity  limits, 
grain  loading  standards,  and 
requirements  for  controlling  fugitive 
emissions,  and  the  State  asserts  that  the 
level  of  controls  currently  imposed  on 
Barmock  Paving  in  these  construction 
permits  represents  RACT.  The  State  has 
also  advised  EPA  that  it  intends  to 
consolidate  all  of  the  existing 
construction  permits  the  State  has 
issued  for  Bannock  Paving  into  a  new 
operating  permit  for  Bannock  Paving 
and  submit  the  revised  permit  and  a 
demonstration  that  the  permit 
constitutes  RACT  in  its  SIP  revision. 
EPA  defers  a  final  determination  on  this 
issue  until  EPA  has  received  the  State's 
SIP  revision,  but  notes  that  Bannock 
Paving  is  currently  subject  to  controls 
on  PM-10  emissions. 

Based  on  the  controls  that  have  been 
previously  imposed  by  the  State  on  the 
sources  of  PM-10  on  State  lands  within 
the  nonattainment  area  and  the 
discussion  by  the  State  of  its  soon-to-be 
submitted  Sff  revision  in  support  of  its 
request  to  split  the  nonattainment  area, 
EPA  believes  that  the  State  has  largely 
completed  its  PM-10  planning 
obligations  under  the  Clean  Air  Act. 
Indeed,  on  its  portion  of  the 
nonattainment  area,  the  State  is 
demonstrating  and,  in  all  likelihood  will 
continue  to  demonstrate,  attainment  of 
the  PM-10  NAAQS.  In  light  of  the 
information  that  some  sources  of  PM-10 
emissions  at  the  FMC  facility  are  located 
on  State  lands,  however,  the  State's  SIP 
revision  will  also  need  to  address  the 


PM-10  emissions  from  that  portion  of 
the  FMC  facility  located  on  State  lands. 

In  contrast,  the  PM-10  requirements 
for  the  Tribal  portion  of  the 
nonattairunent  area  are  still  under 
development.'  Because  of  long-standing 
concerns  about  the  air  quality  in  the 
Power-Bannock  County  PM-10 
nonattainment  area,  EPA  has  been 
developing  a  Federal  Implementation 
Plan  (FIP)  for  the  portion  of  the 
nonattainment  area  within  the  exterior 
boundary  of  the  Fort  Hall  Indian 
Reservation.  The  plan  is  being 
developed  in  close  consultation  with 
the  Tribes  and  with  extensive  public 
participation.  EPA  intends  to  propose 
the  FIP  by  the  end  of  January  1999,  and 
to  finalize  the  FIP  in  the  year  2000. 

The  Clean  Air  Act  Amendments  of 
1990  greatly  expanded  the  role  of  Indian 
Tribes  in  implementing  the  provisions 
of  the  Clean  Air  Act  in  Indian  country. 
Section  301(d)  of  the  Act  authorizes 
EPA  to  issue  regulations  specifying  the 
provisions  of  the  Clean  Air  Act  for 
which  Indian  tribes  may  be  treated  in 
the  same  manner  as  States.  See  CAA 
sections  301(d)(1)  and  (2).  EPA 
promulgated  the  final  rule  under  section 
301(d)  of  the  Act.  entitled  "Indian 
Tribes:  Air  Quality  Planning  and 
Management."  on  February  12.  1998.  63 
FR  7254.  The  rule  is  generally  referred 
to  as  the  "Tribal  Authority  Rule"  or 
"TAR".  The  TAR  implements  the 
provisions  of  section  301(d)  of  the  Act 
to  authorize  eligible  Tribes  to 
implement  their  own  Tribal  air 
programs.  This  includes  a  delegation  of 
authority,  to  Tribes  which  meet  certain 
requirements  and  request  delegation,  to 
develop,  adopt  and  submit  PM-10 
nonattainment  area  Tribal 
Implementation  Plans  for  lands  within 
the  exterior  boundary  of  Indian 
Reservations,  including  fee  lands.  Until 
promulgation  of  the  TAR  in  February 
1998,  however,  the  Shoshone-Bannock 
Tribes  did  not  have  authority  under  the 
Clean  Air  Act  to  carry  out  the  PM-10 
planning  responsibilities  for  the  Tribal 
portion  of  the  nonattainment  area. 

The  Shoshone-Bannock  Tribes  have 
expressed  a  strong  interest  in  seeking 
authority  under  the  TAR  to  regulate 
sources  of  air  pollution  on  Tribal  land 
under  the  Clean  Air  Act.  Based  on 
discussions  with  the  Tribes,  however, 
EPA  believes  that  it  will  be  at  least 
several  months  before  the  Tribes  will  be 
ready  to  seek  authority  under  the  TAR 


^The  Stale's  request  to  split  the  noaattainment 
area  states  that  Bannock  Paving  is  a  nujor  stationary 
source  of  PM-10.  Based  on  EPA's  review  of  the  five 
State  permits  for  Bannock  Paving  and  conversations 
with  the  State.  EPA  understands  that  the  statement 
in  the  State's  request  was  m  error  and  that  each  of 
the  Bannock  Paving  facilities  is  a  minor  source  of 
PM-1*.  even  when  the  portable  facilities  co-locate. 


»In  developing  its  PM-10  control  strategy  and 
SIP.  the  State  did  not  seek  to  impose  controls  on 
any  sources  located  on  Reservation  lands,  including 
fee  lands  within  the  exterior  boundary  of  the 
Reservation,  or  attempt  to  demonstrate  to  EPA  that 
it  had  authority  to  promulgate  and  enforce  air 
controls  on  Reservation  lands. 


to  assume  Clean  Air  Act  planning 
responsibilities  and  that,  even  should 
they  do  so.  the  Tribes  intend  to  build 
their  capacity  and  seek  authority  for  the 
various  Clean  Air  Act  programs  over 
time,  rather  than  all  at  once.  EPA's 
understanding  is  that  the  Tribes 
continue  to  support  EPA's  efforts  to 
promulgate  a  PM-10  nonattainment  FIP 
for  the  Tribal  portion  of  the 
nonattainment  area  notwithstanding  the 
recent  promulgation  of  the  TAR. 

In  summary,  although  the  State  has 
largely  completed  its  PM-10  planning 
responsibilities  for  the  portion  of  the 
Power-Bannock  Counties  PM-10 
nonattainment  area  on  State  lands,  the 
planning  responsibilities  for  the  Tribal 
portion  of  the  nonattainment  area, 
including  the  FMC  faciUty.  are  still 
under  development. 

3.  Issues  Raised  by  the  Tribes  and  FMC 
to  the  State 

As  discussed  above,  on  May  21.  1998. 
the  Shoshone-Bannock  Tribes  and  FMC 
submitted  to  the  State  of  Idaho 
documents  opposing  Idaho's  request  to 
EPA  to  split  the  nonattainment  area  into 
two  nonattainment  areas.  Although  the 
Tribes  and  FMC  raised  these  issues  in 
the  State  proceeding  and  will  have  an 
opportunity  to  raise  the  issues  in  the 
public  comment  period  on  this 
proposal.  EPA  has  considered  the  issues 
raised  by  the  Tribes  and  FMC  prior  to 
this  proposal. 

The  Tribes  and  FMC  assert  that  the 
State  failed  to  follow  Idaho  law  (Idaho 
Administrative  Procedures  Act  (IDAPA) 
16.01.01.578.04)  by  submitting  its 
request  to  EPA  without  first  providing 
public  notice  and  opportunity  for 
comment.  FMC  further  asserts  that  the 
State's  request  failed  to  comply  with 
other  provisions  of  IDAPA  16.01.01.578. 
as  well,  such  as  the  requirement  to 
consider  certain  factors  enumerated  in 
IDAPA  16.01.01.578.02  for  designating 
boundaries,  and  that  public  notice  and 
comment  was  also  required  by  Idaho 
Code  sections  67-5221  and  5222.  which 
govern  rulemaking  proceedings.  The 
Idaho  Attorney  General's  Office  has 
advised  EPA  that  the  State's  request  to 
EPA  to  split  the  nonattainment  area  into 
two  nonattainment  areas  is  not  subject 
to  IDAPA  16.01.01.578.  which  is 
entitled  "Designation  of  Attainment, 
Unclassifiable  and  Nonattainment 
Areas."  The  Attorney  General's  office 
has  also  advised  EPA  that  the  State's 
request  to  EPA  is  not  a  rulemaking 
under  State  law  and  is  thus  not  subject 
to  Idaho  Code  sections  67-5221  and  67- 
5222.  EPA  defers  to  the  Idaho  Attorney 
General's  Office  on  these  interpretations 
of  Idaho  law. 
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The  Tribes  and  PMC  also  expressed 
concern  that  splitting  the  area  into  two 
PM-10  nonattainment  areas  at  the  State- 
Reservation  boundary  could  result  in  a 
less  comprehensive  approach  to  air 
quality  planning  in  the  area.  EPA  was 
previously  aware  of  the  Tribes  concern 
on  this  issue  based  on  several  meetings 
between  the  EPA  and  the  Tribes 
regarding  the  State's  request.  EPA  has 
carefully  considered  this  concern, 
especially  the  interests  of  the  Shoshone- 
Bannock  Tribes,  but  continues  to 
believe  that  the  proposed  split  is  in  the 
overall  best  interest  of  the  area  as  a 
whole.  The  State  has  largely  completed 
its  PM-10  planning  requirements  for  the 
area.  Therefore,  EPA  does  not  believe 
that  splitting  the  nonattainment  area 
will  result  in  a  less  comprehensive 
approach  to  PM-10  planning  for  the 
existing  Power-Bannock  Counties  PM- 
10  nonattainment  area  as  a  whole.  If 
some  area  in  or  near  the  City  of 
Pocatello  or  the  Fort  Hall  Indian 
Reservation  is  later  identified  as  a 
nonattainment  area  for  PM-2.5,  EPA 
will  consider  at  the  time  of  such 
identification  whether,  based  on  air 
quality  data,  planning  and  control 
considerations,  or  other  air  quality- 
related  considerations,  the  planning 
requirements  for  PM-2.5  are  best  carried 
out  by  having  a  single  nonattainment 
area  or  having  two  nonattainment  areas 
divided  at  the  State-Reservation 
boundary  or  in  some  other  way. 

In  addition  to  its  contention  that  the 
State  failed  to  comply  with  State 
requirements  for  public  notice  and 
opportunity  for  public  comment,  FMC 
further  contends  that  the  State  failed  to 
comply  with  the  Clean  Air  Act  in 
making  its  request  to  EPA.  FMC  argues 
that  sections  110(a)(2)  and  110(1)  of  the 
CAA  also  require  that  the  State's  request 
to  EPA  be  subject  to  public  notice  and 
comment  before  submission  to  EPA. 
EPA  disagrees.  Sections  110(a)(2)  and 
110(1)  of  the  CAA  require  a  State  to 
provide  public  notice  and  comment  at 
the  State  level  for  State  Implementation 
Plans  (SIPs)  and  SIP  revisions.  The 
State's  request  to  EPA  to  split  the 
Power-Bannock  Counties  PM-10 
nonattainment  area  is  not  a  SIP  or  SIP 
revision,  and  is  therefore  not  subject  to 
the  requirements  of  section  110  of  the 
CAA.  FMC  further  argues  that  the 
State's  request  is  incomplete  as  a  matter 
of  federal  law  because  it  does  not 
address  the  factors  enumerated  in 
section  107(d)(3)(E)  of  the  CAA.  That 
section,  however,  by  its  terms  applies 


only  to  requests  to  redesignation  of  an 
area  from  nonattainment  to  attainment. 
The  State  has  not  requested  that  the 
portion  of  the  Power-Bannock  Counties 
PM-10  nonattainment  area  located  on 
State  lands  be  redesignated  from 
nonattainment  to  attainment.  As  stated 
above,  the  proposed  Portneuf  Valley 
PM-10  nonattainment  area  will  retain 
its  classification  as  a  moderate  PM-10 
nonattainment  area  as  a  result  of  this 
proposed  action.  Therefore,  section 
107(d)(3)(E)  is  inapplicable  to  the  State's 
request  and  EPA's  proposed  action. 
Finally.  FMC  asserts  that  splitting  the 
nonattainment  area  into  two 
nonattainment  areas  is  inconsistent  with 
section  107(d)(1)  of  the  CAA  absent  a 
showing  that  "other  sources  in  the  area 
are  not  collectively  causing  or 
contributing  to  a  violation  of  the 
NAAQS."  As  stated  above,  based  on 
information  currently  available  to  EPA, 
EPA  believes  the  State  has  shown  that 
sources  located  on  State  lands  are  not 
causing  or  contributing  to  the  violations 
of  the  PM-10  NAAQS  that  have  been 
recorded  on  the  Tribal  monitors. 
Therefore,  EPA  believes  that  splitting 
the  Power-Bannock  Counties  PM-10 
nonattainment  areas  into  two 
nonattainment  areas  at  the  State- 
Reservation  boundary  is  consistent  with 
section  107(d)(1)  of  the  CAA. 

FMC  also  asserts  that  a  portion  of  the 
FMC  facility  is  located  on  State  lands. 
As  discussed  above,  EPA  has  considered 
the  impact  of  this  fact  on  the  State's 
request,  and  continues  to  believe  it  is 
appropriate  to  split  the  nonattainment 
area  at  the  State-Reservation  boundary. 
Based  on  the  fact  that  more  of  the  FMC 
facility  is  located  on  State  lands  than 
was  previously  understood  by  EPA, 
however,  EPA  specifically  invites 
comment  on  whether,  as  an  alternative 
proposal,  it  would  be  appropriate  to 
split  the  current  Power-Bannock 
Counties  PM-10  nonattaiiunent  area  at 
the  State-Reservation  boundary,  except 
to  include  in  the  proposed  Fort  Hall 
PM-10  nonattainment  area  that  portion 
of  the  FMC  facility  located  within  State 
lands. 

4.  Summary 

Based  en  the  information  provided  by 
the  State  in  its  request  and  other 
information  available  to  EPA,  EPA 
proposes  to  grant  the  State's  request  to 
split  the  Power-Bannock  Counties  PM- 
10  nonattainment  area  into  two 
nonattainment  areas  along  the  State- 
Reservation  boundary.  The  monitors 
located  on  State  lands  have  not 


registered  a  violation  or  even  an 
exceedence  of  the  PM-10  NAAQS  for 
more  than  five  years.  In  addition, 
modeling  and  monitoring  information 
shows  that  sources  on  State  lands 
within  the  nonattainment  area  are  not 
contributing  to  the  exceedences  of  the 
PM-10  NAAQS  that  have  been  recorded 
on  the  Tribal  monitors.  Finally,  the 
State  has  imposed  controls  on  major 
sources  of  PM-10  within  the  State 
portion  of  the  nonattainment  area  and 
the  monitors  sited  on  State  lands  have 
shown  a  general  decline  in  the  ambient 
PM-10  values  recorded  since  the  State 
first  imposed  these  controls.  In  contrast, 
the  monitors  situated  on  Tribal  lemds 
have  recorded  numerous  exceedences  of 
the  PM-10  NAAQS  since  they  began 
operation  in  1996,  and  EPA  has  not  yet 
completed  rulemaking  action  that 
would  impose  controls  on  the  major 
sources  of  PM-10  in  the  Tribal  portion 
of  the  nonattainment  area.  EPA 
therefore  believes  that  air  quality  data, 
plarming  and  control  considerations, 
and  other  air  quality-related  information 
support  dividing  the  current  Power- 
Barmock  Counties  PM-10 
nonattainment  area  into  two  separate 
PM-10  nonattainment  areas  at  the  State- 
Reservation  boundary,  as  requested  by 
the  State. 

III.  Implications  of  this  Proposed 
Action 

A.  Area  Classifications  and 
Designations 

If  EPA  takes  final  action  on  this 
proposal,  the  current  Power-Bannock 
Counties  PM-10  nonattainment  area 
would  be  spht  into  two  nonattainment 
areas  that  together  cover  the  identical 
geographic  area  of  the  current 
nonattainment  area.  The  revised  areas 
would  be  divided  at  the  boundary 
between  State  lands  and  the  Fort  Hall 
Indian  Reservation,  with  one  revised 
area,  to  be  referred  to  as  the  "Portneuf 
Valley  PM-10  nonattainment  area." 
comprised  of  State  lands  and  the  other 
revised  area,  referred  to  as  the  "Fort 
Hall  PM-10  nonattainment  area," 
comprised  of  lands  within  the  exterior 
boundary  of  the  Fort  Hall  Indian 
Reservation. 

The  table  below  indicates  how  EPA  is 
proposing  to  revise  the  PM-10 
designation  for  the  current  Power- 
Bannock  Counties  PM-10 
nonattainment  area,  for  both  Idaho  and 
the  Fort  Hall  Indian  Reservation  in  40 
CFR  section  81.313. 
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PART81.313— PM-10 


Designation 

Classification 

Designated  area 

Date 

Type 

Date 

ype 

Irtahn                                                

h4onattainment  

Nonattainment  

Moderate. 

Portneul  Valley  Area: 

T.5S.  R.34E  Sections  25-36. 

T.5S.  R.36E  Section  31 

T.6S.  R.34E  Sections  1-36. 

T.6S.  R.35E  Sections  5-9,  16-21,  28-33. 

Plus  the  West  V2  of  Sections  10.15,22,27,34. 

T.7S,  R.34E  Sections  1-4,  10-14,  and  24. 

T.7S.  R.35E  Sections  4-9,  16-21,  28-33. 

Plus  the  West  '/2  of  Sections  3,10,15,22.27,34. 

T.8S,  R.35E  Section  4. 

Plus  the  West  '/?  of  Section  3. 

- 

Moderate. 

T.5S,  R.34E  Sections  15-23. 
T.5S,  R.33E  Sections  13-36. 
T.6S,  R.33E  Sections  1-36. 
T.7S,  R.33E  Sections  4,5,6. 
T.7S,  R.34E  Section  8. 

Both  the  Portneuf  Valley  PM-10 
nonattainment  area  and  the  Fort  Hall 
FM-10  nonattainment  area  would  retain 
nonattainment  designations  as  PM-10 
nonattainment  areas  as  a  result  of  this 
proposed  action.  In  a  concurrent  notice 
of  proposed  rulemaking  published 
today,  however,  EPA  is  proposing  to 
make  a  finding  that  the  proposed  "Fort 
Hall  PM-10  nonattainment  area"  has 
failed  to  attain  the  PM-10  NAAQS  by 
the  applicable  attainment  date  of 
December  31.  1996.  If  EPA  makes  a  final 
determination  that  the  proposed  "Fort 
Hall  PM-10  nonattainment  area"  has 
failed  to  attain  the  standard,  that  area 
would  be  reclassified  as  a  serious  PM- 
10  nonattainment  area  by  operation  of 
law  under  section  188(b)  of  the  Act, 
whereas  the  Portneuf  PM-10 
nonattainment  area  would  remain 
classified  as  a  moderate  area. 

B.  New  and  Revised  NAAQS  for 
Particulate  Matter 

On  July  18. 1997.  EPA  promulgated 
revisions  to  both  the  annual  and  the  24- 
hour  PM-10  standards  and  also 
established  two  new  standards  for 
particulate  matter,  both  of  which  apply 
only  to  particulate  matter  equal  to  or 
less  than  2.5  microns  in  diameter  (PM- 
2.5).  See  62  FR  38651.  The  revised 
standards  became  effective  on 
September  16, 1997.  Although  the 
revised  suite  of  particulate  matter 
standards  reflects  an  overall 
strengthening  of  the  regulatory 
standards  for  particulate  matter,  the 
revised  24-hour  PM-10  standard,  by 
itself,  reflects  a  relaxation  of  that 
standard.  In  the  preamble  to  the  final 
rule  setting  the  new  and  revised 
particulate  matter  standards,  EPA  stated 


that  the  pre-existing  PM-10  standards 
would  remain  in  effect  for  a  period  of 
time  after  the  effective  date  of  the  new 
standard  to  ensure  a  smooth  transition 
to  the  new  standards.  62  FR  38701. 

Based  on  the  transition  policy 
announced  by  EPA  in  the  preamble  to 
the  final  rule  setting  the  new  and 
revised  particulate  standards,  if  EPA 
takes  final  action  on  its  proposal  to  split 
the  Power-Bannock  Counties  PM-10 
nonattainment  area,  the  existing  PM-10 
standards  will  ultimately  be  revoked  in 
the  two  resulting  nonattaiiunent  areas  at 
different  times.  Because  the  monitors 
located  on  State  lands  showed 
attainment  of  the  pre-existing  PM-10 
standard  at  the  time  promulgation  of  the 
revised  PM-10  standards  became 
effective,  the  pre-existing  PM-10 
standard  would  continue  to  apply  in  the 
proposed  Portneuf  Valley  PM-10 
nonattainment  area  until  such  time  as 
EPA  approves  the  control  measures  that 
have  been  adopted  and  implemented  at 
the  State  level  to  bring  the  area  into 
attainment  with  the  pre-existing  PM-10 
NAAQS.  and  the  State  of  Idaho  has  an 
approved  SIP  under  section  110  of  the 
Act  for  purposes  of  implementing  the 
revised  particulate  matter  standards.  See 
62  FR  38701.  The  monitors  in  the  Tribal 
portion  of  the  nonattainment  area, 
however,  did  not  show  attainment  of  the 
pre-existing  PM-10  standard  at  the  time 
promulgation  of  the  revised  PM-10 
NAAQS  became  effective.  Therefore,  the 
pre-existing  PM-10  NAAQS  would 
continue  to  apply  in  the  proposed  Fort 
Hall  PM-10  nonattainment  area  until 
EPA  has  completed  its  rulemaking 
under  section  172(e)  of  the  Act  to 
prevent  backsliding  in  those  areas  that 
had  not  attained  the  pre-existing  PM-10 


standard  as  of  the  date  the  relaxed  PM- 
10  standard  became  effective.  See  62  FR 
39701.  The  rule  promulgated  under 
section  172(e)  must  require  controls  in 
the  Fort  Hall  PM-10  nonattainment 
area,  that  are  "not  less  stringent  than  the 
controls  applicable  to  areas  designated 
nonattainment  before  the  relaxation  of 
the  24-hour  PM-10  standard."  EPA  is 
also  in  the  process  of  drafting  a  Federal 
Implementation  Plan  for  the  proposed 
Fort  Hall  PM-10  nonattainment  area 
and  expects  that  such  FIP  will  meet  the 
requirements  promulgated  by  EPA 
under  section  172(e). 

C.  Consultation  With  the  Shoshone- 
Bannock  Tribes 

As  discussed  above,  EPA  consulted 
with  the  Shoshone-Bannock  Tribes  prior 
to  making  this  proposal.  In  particular,  as 
discussed  above,  EPA  is  aware  that  the 
Tribes  are  concerned  that  splitting  the 
area  into  two  PM-10  nonattainment 
areas  at  the  State-Reservation  boundary 
could  result  in  a  less  comprehensive 
approach  to  air  quality  planning  in  the 
area.  As  also  discussed  above,  EPA  has 
carefully  considered  the  Tribes  concerns 
but  believes  that  the  proposed  split  is  in 
the  overall  best  interest  of  the  area  as  a 
whole  because  the  State  has  largely 
completed  its  PM-10  planning 
requirements  for  the  area.  Therefore, 
EPA  does  not  believe  that  splitting  the 
nonattainment  area  will  result  in  a  less 
comprehensive  approach  to  PM-10 
planning  for  the  existing  Power- 
Bannock  Counties  PM-10 
nonattainment  area  as  a  whole.  In  this 
regard.  EPA  would  like  to  emphasize 
that  until  EPA  promulgated  the  TAR  in 
February  of  1998,  the  Tribes  did  not 
have  authority  under  the  Clean  Air  Act 
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to  address  the  PM-10  planning 
requirements  for  the  Reservation  portion 
of  the  nonattainment  area.  EPA  will 
carefully  consider  any  additional 
comments  or  concerns  raised  by  the 
Tribes  during  the  public  comment 
period  on  this  action,  including  the 
Tribes  preference  for  the  name  of  the 
nonattainment  area  located  within  the 
Fort  Hall  Indian  Reservation. 

IV.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

Under  E.O.  12866  (58  FR  51735 
(October  4. 1993)).  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  Office  of  Management  and 
Budget  (OMB)  review,  economic 
analysis,  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(f). 
including,  under  paragraph  (1).  that  the 
rule  may  "have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect,  in  a  material  way.  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities." 

The  OMB  has  exempted  this  action 
from  review  under  E.O.  12866.  In 
addition,  the  Agency  has  determined 
that  EPA's  proposal  to  split  the 
nonattainment  area  into  two 
nonattainment  areas  would  result  in 
none  of  the  effects  identified  in  section 
3(fl. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

A  regulatory  Hexibility  screening 
analysis  of  this  proposed  action 
revealed  that  it  would  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities.  A 
rule  revising  the  designation  of  an  area 
by  creating  two  separate  nonattainment 
areas  under  section  107(d)(3)  of  the 
CAA  does  not  impose  any  new 
requirements  on  small  entities.  See  Mid- 
Tex  Electric  Cooperative,  Inc.  v.  FERC, 


773  F.2d  327  (D.C.  Cir.  1985)  (agency's 
certification  need  only  consider  rule's 
impact  on  entities  subject  to  the 
requirements  of  the  rule).  To  the  extent 
that  a  State.  Tribe  or  EPA  must  adopt 
new  regulations,  based  on  an  area's 
nonattainment  status.  EPA  will  review 
the  effect  those  actions  have  on  small 
entities  at  the  time  EPA  takes  action  on 
those  regulations.  Therefore,  pursuant  to 
5  U.S.C.  605(b).  I  certify  that  the 
approval  of  the  revised  designation 
action  proposed  today  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  those  terms  for 
RFA  purposes. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  Tribal 
governments  and  the  private  sector. 
Under  the  UMRA.  EPA  must  assess 
whether  various  actions  undertaken  in 
association  with  proposed  or  final 
regulations  include  a  Federal  mandate 
that  may  result  in  estimated  costs  of 
SlOO  million  or  more  to  the  private 
sector,  or  to  State,  local  or  tribal 
governments  in  the  aggregate. 

EPA  has  determined  that  this 
proposed  action,  if  promulgated,  would 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  A  rule  revising  the 
designation  of  an  area  by  creating  two 
separate  nonattainment  areas  under 
section  107(d)(3)  of  the  CAA  does  not 
impose  any  new  requirements  on  the 
State.  Tribes  or  the  private  sector. 
Redesignation  is  an  action  that  afTects 
the  air  quality  status  of  a  geographic 
area  or  the  boundary  of  the  geographic 
area  and  does  not  impose  any  regulatory 
requirements  on  the  State.  Tribes  or 
private  sector.  Accordingly,  EPA  has 
determined  that  the  proposed  action 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
Tribal  governments  in  the  aggregate,  or 
to  the  private  sector. 

D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885 
(April  23.  1997))  applies  to  any  rule  that 
EPA  determines  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 


both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children: 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  action  is  not  subject  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

V.  Request  for  Public  Comments 

EPA  is.  by  this  document,  proposing 
that  the  PM-10  designation  for  the 
Power-Bannock  Counties  PM-10 
nonattainment  area  be  revised.  The  EPA 
is  requesting  public  comments  on  all 
aspects  of  this  proposal,  including  the 
appropriateness  of  the  proposed 
designation  and  the  scope  of  the 
proposed  boundary.  Public  comments 
should  be  submitted  to  EPA  at  the 
address  identified  above  by  July  20, 
1998. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  10, 1998. 
Chuck  Findley. 

Acting  Regional  Administrator,  Begion  10. 
[FR  Doc  98-16403  Filed  6-18-98;  8:45  am] 
BiuJNQ  CODE  a&«»-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[ID  22-7002;  FRL-6113-3] 

Clean  Air  Act  Reclassification;  Fort 
Hall  Indian  Reservation  Particulate 
Matter  (PM-10)  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  determine 
that  a  portion  of  the  Fort  Hall  Indian 
Reservation  has  not  attained  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  of  less  than  or 
equal  to  10  microns  (PM-10)  by  the 
applicable  attainment  date  for  moderate 
PM-10  nonattainment  areas  under  the 
Clean  Air  Act  (CAA).  In  a  concurrent 
notice  of  proposed  rulemaking 
published  today,  EPA  has  proposed  that 
the  existing  Power-Bannock  Counties 
PM-10  nonattainment  area,  which  is 
currently  classified  as  moderate  with  an 
attainment  date  of  December  31,  1996, 
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be  separated  into  two  nonattainment 
areas  at  the  boundary  between  State 
lands  and  the  Fort  Hail  Indian 
Reservation.  If  EPA  takes  final  action  to 
revise  the  Power-Bannock  Counties  PM- 
10  nonattainment  area  into  two 
nonattainment  areas,  EPA  proposes  in 
this  action  to  find  that  the  PM-10 
nonattainment  area  within  the  exterior 
boundary  of  the  Fort  Hall  Indian 
Reservation  (which  EPA  has  proposed 
be  referred  to  as  the  "Fort  Hall  PM-10 
nonattainment  area")  has  not  attained 
the  PM-10  NAAQS  by  December  31. 
1996. 

EPA's  proposed  finding  that  the 
proposed  Fort  Hall  PM-10 
nonattainment  area  has  not  attained  the 
PM-10  NAAQS  by  December  31,  1996. 
is  based  on  EPA's  review  of  monitored 
air  quality  data  from  1994  through  1996. 
If  EPA  takes  final  action  on  this 
proposal,  the  proposed  Fort  Hall  PM-10 
nonattainment  area  will  be  reclassified 
by  operation  of  law  as  a  serious  PM-10 
nonattainment  area. 

EPA  recently  established  a  new 
standard  for  particulate  matter  with  a 
diameter  equal  to  or  less  than  2.5 
microns  and  also  revised  the  existing 
PM-10  standards.  Today's  proposal, 
however,  does  not  address  these  new 
and  revised  standards. 
COMMENTS:  Comments  on  this  proposal 
must  be  received  in  writing  by  July  20. 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Ms.  Montel  Livingston. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  (OAQ 107).  Docket 
ID  22-7002.  1200  6th  Avenue.  Seattle. 
WA  98101.  Information  supporting  this 
action  is  available  for  inspection  during 
normal  business  hours  at  the  following 
locations:  EPA,  Office  of  Air  Quality, 
1200  Sixth  Avenue.  Seattle,  Washington 
98101,  and  the  Shoshone-Bannock 
Tribes,  Land  Use  Commission,  Office  of 
Air  Quality,  Fort  Hall.  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  Office  of  Air  Quality, 
EPA  Region  10,  at  the  address  above,  or 
telephone  (206)  553-0782. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designation  and 
Classification 

A  portion  of  Power  and  Bannock 
Counties  in  Idaho  was  designated 
nonattainment  for  PM-10  '  and 


classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990  (Act  or  CAA). 
See  40  CFR  81.313  (PM-10  Initial 
Nonattainment  Areas);  see  also  55  FR 
45799  (October  31,  1990):  56  FR  11101 
(March  15,  1991);  56  FR  37654  (August 
8.  1991);  56  FR  56694  (November  6. 
1991). 2  For  an  extensive  discussion  of 
the  history  of  the  designation  of  the 
Power-Bannock  Counties  PM-10 
nonattainment  area,  please  refer  to  the 
discussion  at  61  FR  29667.  29668-29670 
(June  12, 1996). 

All  initial  moderate  PM-10 
nonattainment  areas  had  the  same 
applicable  attainment  date  of  December 
31.  1994.  See  section  188  (a)  and  (c)(1) 
of  the  CAA.  States  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  develop  and  submit  to 
EPA  by  November  15, 1991,  a  state 
implementation  plan  (SIP)  Revision 
providing  for,  among  other  things, 
implementation  of  reasonably  available 
control  measures  (RACM).  including 
reasonably  available  control  technology 
(RACT),  and  a  demonstration  of 
attainment  of  the  PM-10  NAAQS  by 
December  31.  1994.  See  section  189(a) 
of  the  CAA.' 

B.  Power-Bannock  Counties  PM-10 
Nonattainment  Area 

The  Power-Bannock  Counties  PM-10 
nonattainment  area  covers 
approximately  266  square  miles  in 
south  central  Idaho  and  comprises  both 
trust  and  fee  lands  within  the  exterior 


I  There  are  two  pre-flxisting  PM-10  NAAQS.  a  24- 
hour  standard  and  an  annual  standard.  See  40  CFR 
50.6.  EPA  promulgated  these  NAAQS  on  luly  1, 
1987  (52  FR  24672).  replacing  standards  for  toUl 
suspended  particulate  with  new  standards  applying 


only  to  particulate  matter  up  to  ten  microns  in 
diameter  (PM-10).  The  annual  PM-10  standard  is 
attained  when  the  expected  annual  arithmetic 
average  of  the  24-hour  samples  for  a  period  of  one 
year  does  not  exceed  50  micrograms  per  cubic 
meter  (Mg/m3).  Attainment  of  the  24-hour  PM-10 
standard  is  determined  by  calculating  the  expected 
number  of  days  in  a  year  with  PM-10 
concentrations  greater  than  150  Mg/iTi3-  The  24-hour 
PM-10  standard  i  J  attained  when  the  expected 
number  of  days  with  levels  above  the  standard, 
averaged  over  a  three  year  (rariod,  is  less  than  or 
equal  to  one.  See  40  CFR  50.6  and  40  CFR  part  50. 
appendix  K. 

On  July  18,  1997.  EPA  promulgated  revisions  to 
both  the  annual  and  the  24-hour  PM-10  standards 
and  also  established  two  new  standards  for 
particulate  matter,  both  of  which  apply  only  to 
particulate  matter  up  to  2.5  microns  in  diameter 
(PM-2.5).  See  62  FR  38651  (July  18,  1997).  The 
revised  standards  became  effective  on  September 
16.  1997.  Although  the  revised  suite  of  particulate 
matter  standards  reflects  an  overall  strengthening  of 
the  regulatory  standards  for  particulate  matter,  the 
revised  24-hour  PM-10  standard,  by  itself,  reflects 
a  relaxation  of  that  standard. 

'The  1990  Amendments  to  the  CAA  made 
significant  changes  to  the  CAA.  See  Public  Law  No. 
101-549.  104  Stat.  2399.  References  herein  are  to 
the  CAA  as  amended  in  1990.  The  Clean  Air  Act 
is  codified,  as  amended,  in  the  United  States  Code 
at  42U.S.C  7401.  ei  saq 

'The  moderate  area  SIP  requirements  are  set  forth 
in  section  189(a)  of  the  CAA. 


boundary  of  the  Fort  Hall  Indian 
Reservation  and  State  lands  in  portions 
of  Power  and  Bannock  Counties. 
Approximately  75,000  people  live  in  the 
nonattainment  area,  most  of  whom  live 
in  the  cities  of  Pcxatello  and  Chubbuck, 
which  are  located  near  the  center  of  the 
nonattainment  area  on  State  lands. 
Approximately  15  miles  northwest  of 
downtown  Pocatello  is  an  area  known 
as  the  "industrial  complex,"  which 
includes  the  two  major  stationary 
sources  of  PM-10  in  the  nonattainment 
area.  The  boundary  between  the  Fort 
Hall  Indian  Reservation  and  State  lands 
runs  through  the  industrial  complex. 
One  of  the  major  stationary  sources  of 
PM-10,  FMC  Corporation  (FMC).  is 
located  primarily  on  fee  lands  within 
the  exterior  boundary  of  the  Fort  Hall 
Indian  Reservation.*  The  second  major 
stationary  source  of  PM-10  in  the 
nonattainment  area,  J.R.  Simplot 
Corporation  (Simplot).  is  located  on 
State  lands  immediately  adjacent  to  the 
Reservation. 

The  State  of  Idaho  has  established  and 
operates  four  PM-10  State  and  Local  Air 
Monitoring  Stations  (SLAMS)  in  the 
current  Power-Bannock  Counties  PM-10 
nonattainment  area,  all  of  which  are  on 
State  lands  (State  monitors).  All  of  the 
State  monitors  meet  EPA  network 
design  and  siting  requirements,  set  forth 
at  40  CFR  part  58.  appendices  D  and  E. 
There  have  been  no  violations  of  the 
annual  PM-10  standard  at  any  of  the 
State  monitors  since  1990.  There  have 
been  no  exceedences  of  the  24-hour 
PM-10  standard  recorded  at  any  of  the 
State  monitors  since  January  of  1993. 

The  Shoshone-Bannock  Tribes  began 
operating  a  PM-10  monitor  in  February 
1995  on  the  portion  of  the 
nonattainment  area  within  the  exterior 
boundary  of  the  Reservation  in  February 
1995.  Prior  to  this  time,  the  Tribes  relied 
on  data  from  the  State  operated 
samplers  for  area  designations  and 
classifications  because  of  a  lack  of 
resources  to  establish  and  operate  their 
own  Tribal  monitoring  stations.  In  1994 
the  Tribes  requested  and  EPA  granted 
the  Tribes  additional  program  support 
grant  funds  to  enable  the  Tribes  to 
establish  their  own  monitoring  stations 
in  order  to  collect  ambient  air  quality 
data  representative  of  conditions  on  the 
Reservation  and  to  generate  data  to 
support  Tribal  air  quality  planning 


'EPA  has  learned  that  a  portion  of  the  FMC 
facility  is  located  on  State  lands.  As  discussed  in 
the  Federal  Register  document  in  which  EPA  is 
proposing  to  split  the  nonattairunent  area  at  the 
State-Reservation  boundary.  EPA  is  specifically 
requesting  comment  on  whether  the  proposed  Fort 
Hall  PM-10  nonattaiiuneni  area  should  include  the 
portion  of  the  FMC  facility  that  is  located  on  State 
lands. 
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efforts.  This  monitor,  called  the  "Sho- 
Ban  site,"  is  located  approximately  100 
feet  north  of  the  PMC  facility  across  a 
frontage  road.  Due  to  operational 
problems  with  the  sampler  and  quality 
assurance  problems,  valid  data  was  not 
reported  for  this  monitor  until  October 
1.  1996.  Also  in  October  1996.  the 
Tribes  initiated  monitoring  at  two  new 
sites.  The  "primary  site"  is  located 
approximately  100  feet  north  of  the 
PMC  facility  across  the  frontage  road, 
approximately  600  feet  east  of  the  Sho- 
Ban  site  and  approximately  600  feet 
from  the  boundary  between  the  Fort 
Hall  Indian  Reservation  and  State  lands. 
Both  the  Sho-Ban  and  primary  sites  are 
located  in  the  area  of  expected 
maximum  concentration  of  PM-10  in 
the  ambient  air.  The  "Tribal  background 
site"  is  located  approximately  one  and 
one-half  miles  southwest  of  the  PMC 
facility  upwind  of  the  predominant 
wind  direction  from  the  industrial 
complex. 

AH  three  monitoring  sites  (Tribal 
monitors)  are  owned  by  the  Tribes  and 
operated  by  a  contractor  for  the  Tribes. 
The  Tribal  monitors  meet  EPA  SLAMS 
network  design  and  siting  requirements, 
set  forth  at  40  CPR  part  58.  appendices 
D  and  E.  Both  the  Sho-Ban  and  primary 
sites  on  the  Reservation  portion  of  the 
nonattainment  area  have  recorded 
numerous  PM-10  concentrations  above 
the  level  of  the  24-hour  PM-10  NAAQS 
since  October  1996. 

Private  industry  operated  a  seven 
station  air  monitoring  network,  funded 
by  FMC  and  Simplot,  on  and  near  the 
industrial  complex  from  October  1, 
1993,  through  September  30,  1994  (EMF 
monitors).  There  were  no  measured 
PM-10  concentrations  above  the  level  of 
the  24-hour  PM-10  NAAQS  at  any  of 
the  EMF  stations.  EMF  Site  #2.  however, 
which  was  on  the  Fort  Hall  Indian 
Reservation  less  than  300  yards  east  of 
where  the  primary  site  is  now  located, 
reported  several  24-hour  concentrations 
of  PM-10  at  or  near  the  level  of  the 
NAAQS.  EMF  Site  #2  also  reported  an 
annual  concentration  of  55.1  ng/m3  for 
the  one  year  period  the  network  was  in 
operation.  This  is  10%  greater  than  the 
50  Kig/m3  level  of  the  annual  NAAQS. 
Because  the  EMF  network  did  not 
collect  a  calendar  year's  worth  of  data. 
EPA  has  previously  concluded  that  data 
from  EMF  Site  #2  did  not  document  a 
violation  of  the  annual  PM-10  NAAQS. 
See  61  FR  66602.  66604  (December  18. 
1996).  EPA  also  stated,  however,  that 
the  number  of  the  recorded  24-hour 
concentrations  at  or  near  the  level  of  the 
standard  and  the  high  annual 
concentration  for  the  one-year  period 
EMF  Site  #2  was  in  operation  indicated 
that  a  serious  air  quality  problem 


continued  in  the  Power-Bannock 
Counties  PM-10  nonattainment  area.  Id. 
This  conclusion  is  confirmed  by  the 
more  recent  data  from  the  Tribal 
monitors. 

The  current  Power-Bannock  Counties 
PM-10  nonattainment  area  encompasses 
two  different  regulatory  jurisdictions: 
the  State  of  Idaho  for  the  State  portion 
of  the  nonattainment  area  and  the 
Shoshone-Bannock  Tribes  and  EPA  for 
the  Reservation  portion  of  the 
nonattainment  area.  Under  the  Clean 
Air  Act,  the  State  has  the  primary  PM- 
10  planning  responsibilities  for  the  State 
portion  of  the  nonattainment  area.  See 
CAA  sections  110  and  189.  In 
furtherance  of  those  planning 
obligations,  the  State  of  Idaho,  eilong 
with  several  local  agencies,  developed 
and  implemented  control  measures  on 
PM-10  sources  located  on  State  lands 
within  the  Power-Bannock  Counties 
PM-10  nonattainment  area.  The  State 
submitted  these  control  measures  in 
1993  as  part  of  its  moderate  PM-10 
nonattainment  State  Implementation 
Plan  (SIP)  under  section  189(a)  of  the 
Act.  These  control  measures  include  a 
comprehensive  residential  wood 
combustion  program,  including  a 
mandatory  woodstove  curtailment 
program;  stringent  controls  on  fugitive 
road  dust,  including  controls  on  winter 
road  sanding  and  a  limited  unpaved 
road  paving  program;  and  a  revised 
operating  permit  that  represents 
reasonably  available  control  technology 
(RACT)  for  the  J.R.  Simplot  facility,  the 
only  major  stationary  source  of  PM-10 
on  the  portion  of  the  nonattainment  area 
on  Sate  lands.  Although  EPA  has  not  yet 
approved  the  State's  moderate  PM-10 
SIP  for  the  area.  EPA  has  previously 
stated  (in  the  context  of  approving  the 
State's  requests  for  extensions  of  the 
attainment  date)  that  these  control 
measures  substantially  meet  EPA's 
guidance  for  reasonably  available 
control  measures  (RACM),  including 
RACT,  for  sources  of  primary  particulate 
on  the  State  portion  of  the 
nonattainment  area.  See  61  FR  66602, 
66604-66605  (December  18, 1996). 

In  contrast,  the  PM-10  requirements 
for  the  Tribal  portion  of  the 
nonattainment  area  are  still  under 
development.-^  Because  of  long-standing 
concerns  about  the  air  quality  in  the 
Power-Bannock  County  PM-10 
nonattainment  area,  EPA  has  been 
developing  a  Federal  Implementation 


'  In  developing  its  PM-10  control  strategy  and 
SIP.  the  State  did  not  seek  to  impose  controls  on 
any  sources  located  on  Reservation  lands,  including 
fee  lands  within  the  exterior  boundary  of  the 
Reservation,  or  attempt  to  demonstrate  to  EPA  that 
it  had  authority  to  promulgate  and  enforce  air 
controls  on  Reservation  lands. 


Plan  (FIP)  for  the  portion  of  the 
nonattainment  area  within  the  exterior 
boundary  of  the  Fort  Hall  Indian 
Reservation.  The  plan  is  being 
develop>ed  in  close  consultation  with 
the  Tribes  and  with  extensive  public 
participation.  EPA  intends  to  propose 
the  FIP  by  the  end  of  January  1999,  and 
to  finalize  the  FIP  in  the  year  2000. 

The  Clean  Air  Act  Amendments  of 
1990  greatly  expanded  the  role  of  Indian 
Tribes  in  implementing  the  provisions 
of  the  Clean  Air  Act  in  Indian  country. 
Section  301(d)  of  the  Act  authorizes 
EPA  to  issue  regulations  specifying  the 
provisions  of  the  Clean  Air  Act  for 
which  Indian  tribes  may  be  treated  in 
the  same  manner  as  States.  See  CAA 
sections  301(d)  (1)  and  (2).  EPA 
promulgated  the  final  rule  under  section 
301(d)  of  the  Act,  entitled  "Indian 
Tribes:  Air  Quality  Planning  and 
Management,"  on  February  12, 1998.  63 
FR  7254.  The  rule  is  generally  referred 
to  as  the  "Tribal  Authority  Rule"  or 
"TAR".  The  TAR  implements  the 
provisions  of  section  301(d)  of  the  Act 
to  authorize  eligible  Tribes  to 
implement  their  own  Tribal  air 
programs.  This  includes  a  delegation  of 
authority,  to  Tribes  which  meet  certain 
requirements  and  request  delegation,  to 
develop,  adopt  and  submit  PM-10 
nonattainment  area  Tribal 
Implementation  Plans  for  lands  within 
the  exterior  boundary  of  Indian 
Reservations,  including  fee  lands.  Until 
promulgation  of  the  TAR  in  February 
1998,  however,  the  Shoshone-Bannock 
Tribes  did  not  have  authority  under  the 
Clean  Air  Act  to  carry  out  the  PM-10 
planning  responsibilities  for  the  Tribal 
portion  of  the  nonattainment  area. 

The  Shoshone-Bannock  Tribes  have 
expressed  a  strong  interest  in  seeking 
authority  under  the  TAR  to  regulate 
sources  of  air  pollution  on  Tribal  land 
under  the  Clean  Air  Act.  Based  on 
discussions  with  the  Tribes,  however. 
EPA  believes  that  it  will  be  at  least 
several  months  before  the  Tribes  will  be 
ready  to  seek  authority  under  the  TAR 
to  assume  Clean  Air  Act  planning 
responsibilities  and  that,  even  should 
they  do  so,  the  Tribes  intend  to  build 
their  capacity  and  seek  authority  for  the 
various  Clean  Air  Act  programs  over 
time,  rather  than  all  at  once.  EPA's 
understanding  is  that  the  Tribes 
continue  to  support  EPA's  efforts  to 
promulgate  a  PM-10  nonattainment  FIP 
for  the  Tribal  portion  of  the 
nonattaiiunent  area  notwithstanding  the 
recent  promulgation  of  the  TAR. 

C.  Attainment  Date  Extensions 

Section  188(d)  authorizes  the  EPA 
Administrator  to  grant  up  to  two  one- 
year  extensions  of  the  moderate  area 
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attainment  date,  provided  certain 
requirements  are  met.  The  Power- 
Bannock  Counties  PM-10 
nonattainment  area  did  not  attain  the 
PM-10  NAAQS  by  December  31, 1994. 
Two  monitors  on  State  lands  recorded  a 
measured  value  above  the  level  of  the 
24-hour  PM-10  standard  in  January 
1993,  which  resulted  in  six  exceedences 
for  each  monitor  because  of  a  sampling 
frequency  at  those  sites  of  once  every 
six  days.  This,  in  turn,  represented  a 
violation  of  the  NAAQS  as  of  December 
31,  1994.  EPA  granted  the  State  s 
request  for  a  one-year  extension  and 
extended  the  attainment  date  to 
December  31.  1995.  See  60  FR  44452 
(August  28.  1995)  (proposed  action);  61 
FR  20730  (May  8. 1996)  (final  action). 
The  area  continued  to  violate  the  24- 
hour  PM-10  NAAQS  through  December 
31.  1995  because  of  the  exceedence 
recorded  on  the  State  monitors  in 
January  1993.  EPA  granted  a  second 
one-year  extension  of  the  attainment 
date  to  December  31. 1996.  See  61  FR 
66602  (December  18.  1996). 

D.  Reclassification  to  Serious 
1.  Regulatory  Requirements 

EPA  has  the  responsibility,  pursuant 
to  sections  179(c)(1)  and  188(b)(2)  of  the 
CAA.  to  determine  within  six  months  of 
the  applicable  attainment  date,  whether 
PM-10  nonattainment  areas  attained  the 
PM-10  NAAQS  by  the  attainment  date. 
Determinations  under  section  179(c)(1) 
of  the  Act  are  to  be  based  upon  an  area's 
"air  quality  as  of  the  attainment  date." 
Section  188(b)(2)  is  consistent  with  this 
requirement.  Generally.  EPA  will 
determine  whether  an  area's  air  quality 
is  meeting  the  PM-10  NAAQS  for 
purposes  of  sections  179(c)(1)  and 
188(b)(2)  based  upon  data  gathered  at 
monitoring  sites  in  the  nonattainment 
area  and  entered  into  the  Aerometric 
Information  Retrieval  System  (AIRS). 


Data  entered  into  the  AIRS  has  been 
determined  by  EPA  to  meet  federal 
monitoring  requirements  (see  40  CFR 
50.6  and  appendix  J.  40  CFR  part  53.  40 
CFR  part  58.  appendices  A  and  B).  The 
data  are  reviewed  in  accordance  with  40 
CFR  part  50,  appendix  K.  to  determine 
the  area's  air  quality  status. 

Pursuant  to  appendix  K.  the  annual 
PM-10  standard  is  attained  when  the 
exp)ected  annual  arthimetic  average  of 
the  24-hour  samples  for  a  period  of  one 
year  does  not  exceed  50  micrograms  per 
cubic  meter  (jig/m3).  Attainment  of  the 
24-hour  PM-10  standard  is  determined 
by  calculating  the  expected  number  of 
days  in  a  year  with  PM-10 
concentrations  greater  than  150  \ig/m3. 
The  24-hour  PM-10  standard  is  attained 
when  the  expected  number  of  days  with 
levels  above  the  standard,  averaged  over 
a  three  year  period,  is  less  than  or  equal 
to  one.  A  total  of  three  consecutive  years 
of  non-violating  air  quality  data  is 
generally  necessary  to  show  attainment 
of  the  24-hour  and  annual  standards  for 
PM-10.  See  40  CFR  50.6  and  40  CFR 
part  50.  appendix  K. 

EPA  is  publishing  this  proposal 
pursuant  to  section  188(b)(2)  of  the  Act. 
Under  subpart  (A)  of  that  section,  a 
moderate  PM-10  nonattainment  area  is 
reclassified  as  serious  by  operation  of 
law  if  EPA  finds  that  the  area  is  not  in 
attainment  by  the  applicable  attainment 
date.  Pursuant  to  section  188(b)(2)(B)  of 
the  Act.  EPA  must  publish  a  Federal 
Register  document  within  six  months 
after  the  applicable  attainment  date 
identifying  those  areas  that  have  failed 
to  attain  the  standard  and  that  have 
been  reclassified  to  serious  by  operation 
of  law.  See  section  188(b)(2);  see  also 
section  179(c)(1). 

2.  Ambient  Air  Monitoring  Data 

Attainment  determinations  are  based 
upon  an  area's  "air  quality  as  of  the 


attainment  date."  See  section  179(c)  of 
the  CAA.  Therefore.  EPA  determines 
whether  an  area's  air  quality  has  met  the 
24-hour  PM-10  NAAQS  by  December 
31. 1996.  based  upon  calendar  year  data 
from  1994.  1995.  and  1996. 

As  stated  above,  there  are  three  Tribal 
PM-10  monitors  within  the  Fort  Hall 
PM-10  nonattainment  area  which  were 
installed  during  1995  and  1996.  All 
three  monitors  meet  EPA's  SLAMS 
network  design  and  siting  requirements, 
which  are  set  forth  in  40  CFR  Part  58. 
appendices  D  and  E.  A  description  of 
the  monitoring  network  and  instrument 
siting  relative  to  the  EPA  SLAMS  siting 
criteria  as  specified  in  40  CFR  Part  58, 
appendices  D  and  E,  can  be  found  in  the 
air  quality  data  report  in  the  Docket  for 
this  proposal. 

The  air  quality  data  for  the  period 
from  October  8, 1996,  to  December  31, 
1996,  was  validated  by  the  Shoshone- 
Baiuiock  Tribes.  EPA  has  reviewed  the 
air  quality  data  collected  and  reported 
by  the  Tribes  during  this  period  and 
quality  assured  the  data  for  precision 
and  accuracy  prior  to  entering  the  data 
into  the  AIRS  data  base.  In  addition,  a 
contractor  with  extensive  experience  in 
operating  large  state  monitoring 
networks,  conducted  an  independent 
audit  of  the  Tribal  monitoring  data.  The 
audit  included  a  review  of  both  the 
sampling  effort  and  filter  analysis,  and 
concluded  that  the  data  reported  by  the 
Tribes  during  1996  and  1997  was  valid 
and  reliable  data. 

Table  1  lists  each  of  the  monitoring 
sites  within  the  proposed  Fort  Hall  PM- 
10  nonattainment  area  where  the  24- 
hour  PM-10  NAAQS  was  exceeded 
during  1994-1997.6  Table  2  lists  the 
concentration,  in  micrograms  per  cubic 
meter,  of  each  exceedence. 


Table  1.— Fort  Hall  PM-10  Monitoring  Data— 1994,  1995. 1996 


Site 


Primary 


Sho-Ban 


Upwind  Site 


Year 


1994 
1995 
1996 
1997 
1994 
1995 
1996 
1997 
1994 
1995 
1996 
1997 


Numt>er  o1 
excee<jenc8s 


No  data 
No  data 

18  

19  

No  data 
No  data 

9  

13  

No  data 
No  data 

0 „. 

1  .- 


Expected 
exceedences 


3  year  aver- 
age ot 
exceedences 


Assume  0 
Assume  0 

20.96  

20.1   

Assume  0 
Assume  0 

11.34  

14.20  

Assume  0 
Assume  0 

0.00  

1.05  


Assume  0. 
Assume  0. 
7.0. 
13.69. 
Assume  0. 
Assume  0. 
3.78. 
8.5. 

Assume  0. 
Assume  0. 
0.00. 
.35. 


i^Data  from  1997  is  after  the  attainment  date  and 
is  included  for  informational  purposes  only. 
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Table  2.— PM-10  Exceedences  at  Tribal  Monitors 


Date 

Primary  site 
(i>g/m3) 

Sho-ban 
srte  (ug/m3) 

Background 
sne  (ug/m3) 

Oct.  10,  1996 

165.2 
198.6 
184.2 
200.4 
228.5 

Oct.  1 6,  1 996 „ 

Oct.  18,  1 996 „ 

193.3 

Oct.  22,  1996 

Oct.  24,  1996 „ _ 

Nov.  1 7,  1 996  .^„ _ „ 

2453 
276.8 
419.7 
1632 

Nov   1 8.  1 996  „ „ 



Nov    19.  1 996 _ ^ 

Nov  28,  1996  „ „ 

Dec  3.  1996  

168.4 

Dec  4    1996  „ „ 

199.1 

1963 

'206.1 

Dec  9,  1 996  „ 

184.3 

Dec   1 0,  1 996  

Dec   15,  1 996  

218.8 
155.9 
173.6 
174.3 
316.8 
236.1 
290.4 
187.1 
186.0 
267.7 
160.8 
164.8 

Dec  20,  1996  „ 

156.3 

Dec  24 ,  1 996  „ „.... 

Dec  25.  1996  „ 

Dec  26.  1996  „„ „ 

Dec  27.  1996 „. 

Dec.  29,  1996  

282.1 
292.6 
441.8 
408.5 

Dec.  30,  1996 

Dec.  31,  1996 

Jan   1 ,  1 997  „ 

Jan.  2,  1997  _ 

Jan.  25,  1997  _ „ 

245.5 

Feb.  1 4,  1 997  ....„ 

221.7 
198.0 
215.0 
222.7 
195.8 
239.4 
336.8 
205.6 

Feb.  17.  1997  

Feb   19.  1 997  „ 

259.3 
220.6 

Mar   1 .  1 997  

Mar  2.  1997  „ „ 

Mar  9,  1997 „ 

Mar    10,  1 997 

Mar    1 1 .  1997  „ „.. 

Mar    18.  1997  „ 

173.1 

Mar  26    1997  _ „ 

165.9 

Mar   30    1997  „ „ 

234.3 

167.3 
183.6 
229.6 
345.8 

Jun  3,  1997    „ 

Aug   26.  1997  „ 

Sept    13.1 997 

Sept    14,  1997  _ „ „ 

Sept    15.  1 997  

166.5 
222.3 
186.3 
253.7 
273.1 

Sept  26,  1 997  _.. _ 

Oct  3,  1997 _ 

1S6.4 

Oct  4,  1997 

Oct  5,  1997 „ 

Oct  8,  1997 „ 

200.0 
271.4 

Oct  9,  1997 

Dec   17,  1997  

158.1 
169.2 
245.3 

Dec  27,  1997  _ 

Dec  29,  1997  

- 

According  to  40  CFR  part  50,  the  24- 
hour  PM-10  NAAQS  is  attained  when 
the  expected  number  of  days  per 
calendar  year  with  a  24-hour  average 
concentration  above  150  ug/m3, 
averaged  over  three  years,  is  equal  to  or 
less  than  one.  Because  the  Tribal 
monitoring  sites  did  not  begin  full 
operation  until  October  1996,  the  data 
base  is  less  than  the  three  years  of  data 
generally  needed  for  determination  of 
compliance  with  the  PM-10  NAAQS 
under  60  CFR  50.6.  Nevertheless,  the 
number  of  PM-10  concentrations  above 
the  level  of  the  24-hour  PM-10  NAAQS 


between  October  8, 1996,  and  December 
31,  1996  results  in  the  Tribal  monitors 
showing  a  violation  of  the  24-hour  PM- 
10  NAAQS  as  of  the  December  31, 1996. 
attainment  date  for  the  area.  Appendix 
K  of  40  CFR  part  50  contains 
"gapfilling"  techniques  for  situations 
where  less  than  three  complete  years  of 
data  are  available.  In  brief,  that 
procedure  allows  a  determination  of 
non-compliance  with  a  standard  if  it  can 
be  unambiguously  demonstrated  that  a 
violation  occurred.  With  respect  to  the 
Sho-Ban  and  primary  sites,  the  expected 
exceedence  rate  of  the  24-hour  standard, 


averaged  over  the  years  1994,  1995.  and 
1996,  for  each  site  is  substantially 
greater  than  the  1.1  allowed  for  the  PM- 
10  NAAQS.  even  if  the  days  during 
which  the  monitors  did  not  ojjerate  or 
collect  valid  data  would  have  reported 
zero  PM-10  levels.  For  example,  the 
expected  exceedence  rate  for  1996  was 
20.96  at  the  primary  site  and  11.34  at 
the  Sho-Ban  site.  When  this  rate  is 
averaged  with  an  assumed  zero  for  1994 
and  1995.  the  three  year  average 
expected  exceedence  rate  of  7.0  for  the 
primary  site  and  3.78  for  the  Sho-Ban 
site  are  above  the  1.1  required  to  show 
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attainment  of  the  24-hour  PM-10 
NAAQS.  In  other  words,  even  if  there 
were  zero  exceedences  from  January  1, 
1994,  to  October  8,  1996,  a  violation  of 
the  standard  would  occur  because  of  the 
number  of  exceedences  that  occurred 
from  October  8,  1996,  to  December  31, 
1996.  EPA  therefore  believes  that  there 
is  a  violation  of  the  24-hour  NAAQS  for 
PM-10  under  40  CFR  50.6  in  the 
proposed  Fort  Hall  PM-10 
nonattainment  area  using  calendar  year 
data  from  1994,  1995,  and  1996.  Based 
on  this  data,  EPA  proposes  to  find  that 
the  proposed  Fort  Hall  PM-10 
nonattainitient  area  failed  to  attain  the 
PM-10  NAAQS  by  the  attainment  date 
of  December,  31,  1996. 

None  of  the  Tribal  monitors  collected 
sufficient  data  during  1994, 1995  and 
1996  to  make  an  attainment 
determination  with  respect  to  the 
annual  PM-10  standard.  Generally, 
three  years  worth  of  data  must  be 
collected  in  order  to  calculate  the  three 
year  average  of  each  year's  annual 
average,  and  the  gap  filling  approach 
does  not  show  a  violation  in  this 
instance. 

EPA  notes  that  it  is  evident  from  a 
review  of  the  data  recorded  at  the  Tribal 
monitors  since  December  31,  1996,  that 
the  values  recorded  on  the  Tribal 
monitors  from  October  through 
December  1996  are  not  an  aberration. 
Numerous  levels  above  the  24-hour  PM- 
10  standard  have  been  recorded  since 
December  31, 1996,  and  these  values 
have  been  fairly  consistent  with  the 
values  recorded  during  1996.  Please 
refer  to  the  air  quality  data  report  in  the 
Docket  for  further  analysis  of  the  data 
from  the  Tribal  monitors  and  appendix 
K  "gapfilling"  techniques. 

E.  Portneuf  Environmental  Council 
Lawsuit 

On  November  20, 1997,  the  Portneuf 
Environmental  Council  (PEC)  filed  suit 
against  EPA  alleging  that  EPA  had  failed 
to  make  a  finding  that  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area  had  not  attained  the 
PM-10  NAAQS  by  the  December  31, 
1996,  attainment  date,  as  provided  for  in 
CAA  section  188(b)(2)(A).  EPA  is 
making  this  proposal  in  response  to  that 
lawsuit. 

F.  Revision  to  the  Area  Designation 

In  a  concurrent  notice  of  proposed 
rulem.aking  published  in  the  Federal 
Register  today,  EPA  is  proposing  to 
revise  the  designation  of  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area  by  creating  two 
distinct  nonattainment  areas  along  the 
State-Reservation  boundary  that 
together  cover  the  identical  geographic 


area  of  the  existing  nonattainment  area. 
EPA  has  proposed  that  one  revised  area 
be  comprised  of  State  lands  (to  be 
referred  to  as  the  "Portneuf  Valley  PM- 
10  nonattainment  area")  and  that  the 
other  revised  area  be  comprised  of  lands 
within  the  exterior  boundary  of  the  Fort 
Hall  Indian  Reservation  (to  be  referred 
to  as  the  "Fort  Hall  PM-10 
nonattainment  area").  If  EPA  finalizes 
its  proposal  to  split  the  Power-Bannock 
Counties  PM-10  nonattainment  area, 
the  areas  will  thereafter  be  considered 
separately  for  PM-10  planning  purposes 
and  on  the  basis  of  the  air  quality  data 
within  each  separate  nonattainment 
area. 

n.  Implications  of  This  Action 

A.  Reclassification  to  Serious 

By  today's  action,  EPA  is  proposing  to 
find  that  the  proposed  Fort  Hall  PM-10 
nonattainment  area  did  not  attain  the 
PM-10  NAAQS  by  the  applicable 
attainment  date  of  December  31, 1996. 
As  discussed  above,  this  finding  is 
based  on  air  quality  data  showing 
exceedences!  and  violations  of  the  PM- 
10  NAAQS  dtwiog  calendar  years  1994, 
1995  and  1996.  If  EPA  takes  final  action 
on  this  proposed  fihding,  the  Fort  Hall 
PM-10  nonattainment  eirea  will  be 
reclassified  by  operation  of  law  as  a 
serious  PM-10  nonattainment  area 
under  section  188(b)(2)(A)  of  the  Act. 

B.  Serious  Area  Planning  Requirements 

PM-10  nonattainment  areas 
reclassified  as  serious  under  section 
188fb)(2)  of  the  Act  are  required  to 
submit,  within  18  months  of  the  area's 
reclassification.  SIP  provisions 
providing  for,  among  other  things,  the 
adoption  and  implementation  of  best 
available  control  measures  (BACM), 
including  best  available  control 
technology  (BACT),  for  PM-10  no  later 
than  four  years  from  the  date  of 
reclassification.  The  SIP  must  also 
contain  a  demonstration  that  its 
implementation  will  provide  for 
attainment  of  the  PM-10  NAAQS.  These 
requirements  are  in  addition  to  the 
moderate  PM-10  nonattainment 
requirements  of  RACT/RACM. 

As  discussed  above,  EPA,  in 
consultation  with  and  with  the  support 
of  the  Tribes,  has  been  developing  a  FIP 
that  will  address  the  PM-10  planning 
requirements  for  the  proposed  Fort  Hall 
PM-10  nonattainment  area.  EPA  intends 
to  propose  the  FIP  for  the  Fort  Hall  PM- 
10  nonattainment  area  no  later  than 
January  31, 1999,  and  to  finalize  the  FIP 
no  later  than  July  31,  2001.  As  also 
discussed  above,  the  Shoshone-Bannock 
Tribes  have  expressed  interest  in 
applying  for  authority  within  the  next 


few  years  under  EPA's  newly 
promulgated  Tribal  Authority  Rule 
(TAR)  to  assume  the  PM-10  planning 
requirements  for  the  Fort  Hall  Indian 
Reservation,  including  the  Fort  Hall 
PM-10  nonattainment  area.  Until  the 
Tribes  apply  for  and  receive  EPA 
approval  under  the  TAR  for  the  PM-10 
planning  requirements  for  the  Fort  Hall 
Indian  Reservation,  however,  EPA  will 
carry  out,  in  consultation  with  the 
Tribes,  the  PM-10  planning 
responsibilities  for  the  Fort  Hall  Indian 
Reservation. 

Based  on  discussions  with  the  Tribes, 
EPA  is  aware  that  the  Tribes  are 
concerned  that  the  reclassification  of  the 
Tribal  portion  of  the  nonattainment  area 
to  serious  will  imply  that  the  Tribes 
have  not  been  diligent  in  addressing  the 
PM-10  planning  requirements  for  the 
Tribal  portion  of  the  nonattainment 
area.  In  this  respect,  EPA  would  like  to 
emphasize  that  until  EPA  promulgated 
the  TAR  in  February  of  1998,  the  Tribes 
did  not  have  authority  under  the  Clean 
Air  Act  to  address  the  PM-10  planning 
requirements  for  the  Reservation  portion 
of  the  nonattainment  area.  EPA  will 
carefully  consider  any  additional 
comments  or  concerns  raised  by  the 
Tribes  during  the  public  comment 
period. 

C.  New  Particulate  Matter  NAAQS 

On  July  18, 1997.  EPA  promulgated 
revisions  to  both  the  annual  and  the  24- 
hour  PM-10  standards  and  also 
established  two  new  standards  for 
particulate  matter,  both  of  which  apply 
only  to  particulate  matter  equal  to  or 
less  than  2.5  microns  in  diameter  (PM- 
2.5).  See  62  FR  38651.  The  revised 
standards  became  effective  on 
September  16,  1997.  Although  the 
revised  suite  of  particulate  matter 
standards  reflects  an  overall 
strengthening  of  the  regulatory 
standards  for  particulate  matter,  the 
revised  24-hour  standard,  by  itself, 
reflects  a  relaxation  of  that  standard. 

EPA  notes  that,  after  converting  the 
1996  and  1997  PM-10  data  as  reported 
by  the  Tribes  to  local  temperature  and 
pressure  and  calculating  the  99th 
percentile  as  is  done  under  the  revised 
24-hour  PM-10  NAAQS,  there  is  a 
strong  likelihood  that  the  proposed  Fort 
Hall  PM-10  nonattainment  area  will 
violate  the  revised  PM-10  NAAQS  if  the 
nimiber  and  extent  of  exceedences 
remain  constant. 

In  the  preamble  to  the  final  rule 
setting  the  new  and  revised  particulate 
matter  standards,  EPA  stated  that  the 
pre-existing  PM-10  standards  would 
remain  in  effect  for  a  period  of  time  after 
the  effective  date  of  the  new  standards 
to  ensure  a  smooth  transition  to  the  new 
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standards.  62  FR  38701.  Given  that  the 
revision  of  the  PM-10  NAAQS.  by  itself, 
constitutes  a  relaxation,  the  proposed 
Fort  Hall  PM-10  nonaltainment  area 
will  be  subject  to  the  provisions  of 
section  172(e)  of  the  Act.  Section  172(e) 
applies  to  prevent  backsliding  in  those 
areas  that  have  not  attained  the  pre- 
existing PM-10  st£indard  as  of  the  date 
the  PM-10  NAAQS  revision  became 
effective.  As  a  result,  the  pre-existing 
PM-10  standards  will  continue  to  apply 
in  the  proposed  Fort  Hall  PM-10 
nonattaininent  area  until  EPA  has 
completed  the  rulemaking  required 
under  section  172(e).  See  62  FR  38701. 
The  rule  promulgated  under  section 
172(e)  must  require  controls  in  the 
proposed  Fort  Hall  PM-10 
nonattainment  area  that  are  "not  less 
stringent  than  the  controls  applicable  to 
areas  designated  nonattainment  before 
the  relaxation  of  the  24-hour  PM-10 
standard." 

m.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

Under  E.O.  12866  (58  FR  51735 
(October  4. 1993)).  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  Office  of  Management  and 
Budget  (OMB)  review,  economic 
analysis,  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(f). 
including,  under  paragraph  (1).  that  the 
rule  may  "have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affiect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
State,  local  or  tribal  govenunents  or 
communities."  The  Agency  has 
determined  that  the  finding  of  failure  to 
attain  proposed  today  would  result  in 
none  of  the  effects  identified  in  section 
3(f).  Under  section  188(b)(2)  of  the  CAA. 
findings  of  failure  to  attain  are  based 
upon  air  quality  considerations  and  the 
resulting  reclassifications  must  occur  by 
operation  of  law  in  Ught  of  certain  air 
quality  conditions.  They  do  not,  in  and 
of  themselves,  impose  any  new 
requirements  on  any  sectors  of  the 
economy.  In  addition,  because  the 
statutory  requirements  are  clearly 
defined  with  respect  to  the  differently 
classified  areas,  and  because  those 
requirements  are  automatically  triggered 
by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values,  findings 
of  failure  to  attain  and  reclassification 
cannot  be  said  to  impose  a  materially 


adverse  impact  on  State,  local  or  tribal 
governments  or  communities. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Findings  of  failure  to  attain  and 
reclassification  of  nonattainment  areas 
under  section  188(b)(2)  of  the  CAA  do 
not  in  and  of  themselves  create  any  new 
requirements.  See  Mid-Tex  Electric 
Cooperative,  Inc.  v.  FERC,  773  F.2d  327 
(D.C.  Qr.  1985)  (agency's  certification 
need  only  consider  rule's  impact  on 
entities  subject  to  the  requirements  of 
the  rule).  Instead,  this  rulemaking  only 
proposes  to  make  a  factual 
determination,  and  does  not  propose  to 
directly  regulate  any  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  I  certify  that 
today's  proposed  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  those  terms  for  RFA 
purposes. 

C.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  Tribal 
governments  and  the  private  sector. 
Under  the  UMRA.  EPA  must  assess 
whether  various  actions  undertaken  in 
association  with  proposed  or  final 
regulations  include  a  Federal  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  the  private 
sector,  or  to  State,  local  or  tribal 
governments  in  the  aggregate.  EPA 
believes,  as  discussed  above,  that  the 
proposed  finding  of  failure  to  attain  and 
reclassification  of  the  proposed  Fort 
Hall  PM-10  nonattainment  area  are 
factual  determinations  based  upon  air 
quality  considerations  and  must  occur 
by  operation  of  law.  Thus,  the  finding 
does  not  constitute  a  Federal  mandate, 
as  defined  in  section  101  of  the  UMRA, 
because  it  does  not  impose  an 
enforceable  duty  on  any  entity. 

D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885 
(April  23, 1997))  applies  to  any  rule  that 


EPA  determines  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children; 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  action  is  not  subject  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

IV.  Request  for  Public  Comments 

EPA  is.  by  this  document,  proposing 
a  finding  that  the  proposed  Fort  Hall 
PM-10  nonattainment  area  failed  to 
attain  the  PM-10  standard  by  December 
31,  1996,  the  applicable  attainment  date. 
EPA  solicits  public  comments  on  all 
aspects  of  this  proposal.  Public 
comments  should  be  submitted  to  EPA 
at  the  address  identified  above  by  July 
20,  1998. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter. 

Autliority:  42  U.S.C.  7401  et  seq. 
Dated:  June  10. 1998. 
Chuck  Findley, 

Acting  Regional  Administrator,  Region  10. 
(FR  Doc.  98-16404  Filed  fr-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  393 

[FHWA  Docket  No.  MC-«4-1:  FHWA-1997- 
2222] 

Rm212S-AD27 

Parts  end  Accessories  Necessary  for 
Safe  Operation;  Lighting  Devices, 
Reflectors,  and  Electrical  Equipment 

AQB4CY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMAF)Y:  The  FHWA  is  proposing  to 
amend  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  require  that 
motor  carriers  engaged  in  interstate 
commerce  install  retroreflective  tape  or 
reflex  reflectors  on  the  sides  and  rear  of 
trailers  that  were  manufactured  prior  to 
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December  1.  1993,  have  an  overall 
width  of  2,032  mm  (80  inches)  or  more, 
and  a  gross  vehicle  weight  rating 
(GVWR)  of  4.536  kg  (10,001  pounds)  or 
more.  The  FHWA  is  proposing  that 
motor  carriers  be  required  to  install 
retroreflective  tape  or  reflex  reflectors 
within  two  years  of  the  effective  date  of 
the  final  rule.  Motor  carriers  would  be 
allowed  a  certain  amount  of  flexibility 
in  terms  of  the  colors  or  color 
combinations  during  a  10-year  period 
beginning  on  the  effective  date  of  the 
final  rule,  but  would  be  required  to  have 
all  older  trailers  equipped  with 
conspicuity  treatments  identical  to 
those  mandated  for  new  trailers  at  the 
end  of  the  10-year  period.  The  locations 
at  which  the  retroreflective  material 
would  have  to  be  applied  to  trailers 
during  the  phase-in  period  would  be 
specified.  This  rulemaking  is  intended 
to  help  motorists  detect  trailers  at  night 
and  under  other  conditions  of  reduced 
visibility,  thereby  reducing  the 
incidence  of  passenger  vehicles 
colliding  with  the  sides  or  rear  of 
trailers. 

DATES:  Comments  must  be  received  on 
or  before  September  17,  1998. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  docket  identified  at  the 
beginning  of  this  notice,  the  Docket 
Clerk,  U.S.  EXDT  Dockets,  Room  FL-401. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  from  10  a.m.  to  5  p.m., 
et.,  Monday  through  Friday,  except 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Research  and  Standards,  HCS-10,  (202) 
366-4009;  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel,  HCC-20, 
(202)  366-1354,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  FL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  onHne  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 


the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov/nara/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/su docs. 

Background 

On  December  ^0,  1992,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  amended  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
108  (49  CFR  571.108),  to  require  that 
trailers  with  an  overall  width  of  2,032 
mm  (80  inches)  or  more  and  a  GVWR 
greater  than  4,536  kg  (10,000  pounds), 
except  trailers  manufactured  exclusively 
for  use  as  offices  or  dwellings,  be 
equipped  on  the  sides  and  rear  with  a 
means  for  increasing  their  conspicuity 
(57  FR  58406).  Trailer  manufacturers  are 
given  a  choice  of  installing  either  red 
and  white  retroreflective  sheeting  or 
reflex  reflectors  arranged  in  a  red  and 
white  pattern.  Manufacturers  of 
retroreflective  sheeting  or  reflex 
reflectors  intended  for  use  in  satisfying 
these  requirements  must  certify 
compliance  of  their  product  with 
FMVSS  No.  108,  whether  the  material  is 
used  as  original  or  replacement 
equipment.  The  effective  date  for  the 
final  rule  was  December  1,  1993. 

Summary  of  the  NHTSA  Rulemaking 

The  NHTSA  issued  an  advance  notice 
of  proposed  rulemaking  (ANPRM)  on 
May  27,  1980,  requesting  comments  on 
methods  to  reduce  the  incidence  and 
severity  of  collisions  between  passenger 
cars  and  large  trailers  during  conditions 
of  darkness  or  reduced  visibility  (45  FR 
35405).  The  use  of  retroreflective 
materials  was  considered  a  possible 
solution. 

Between  1980  and  1985,  the  NHTSA 
conducted  a  fieet  study  in  which 
retroreflective  material  was  placed  on 
van-type  trailers  in  a  manner  designed 
to  increase  their  conspicuity  during 
conditions  of  darkness  or  reduced 
visibility.  The  treatment  of  the  trailers 
consisted  of  outlining  the  rear 
perimeter,  and  delineating  the  lower 
sides  with  retroreflective  tape.  The 
authors  of  the  study  concluded  that 
truck-trailer  combinations  equipped 
with  retroreflective  material  were 
involved  in  15  percent  fewer  accidents 
(in  which  a  trailer  was  struck  in  the  side 
or  rear  by  a  passenger  car  at  nighttime) 
than  combinations  that  were  not 
equipped  with  the  material.  This 
research  is  documented  in  the  following 
research  reports:  Improved  Commercial 
Vehicle  Conspicuity  and  Signaling 
Systems,  Task  I — Accident  Analysis  and 
Functional  Requirements,  March  1981 


(DOT  HS  806-100);  Improved 
Commercial  Vehicle  Conspicuity  and 
Signaling  Systems,  Task  II— Analyses. 
Experiments  and  Design 
Recommendations.  October  1981  (DOT 
HS  806-098);  and.  Improved 
Commercial  Vehicle  Conspicuity  and 
Signaling  Systems,  Task  III^Field  Test 
Evaluation  of  Vehicle  Reflectorization 
Effectiveness,  September  1985  (DOT 
HS-806-923).  A  copy  of  each  of  the 
reports  is  in  the  docket. 

On  September  18,  1987,  the  NHTSA 
published  a  notice  discussing  the  results 
from  the  fleet  study  and  requesting 
comments  on  the  research  as  well  as 
information  from  motor  carriers  about 
their  experiences  using  reflective 
material  to  enhaiice  conspicuity  (52  FR 
35345). 

In  response  to  the  NHTSA  fleet  study. 
Congress  included  in  the  Motor  Carrier 
Safety  Act  of  1990  (Pub.  L.  101-500,  104 
Stat.  1218),  a  provision  directing  the 
Secretary  of  Transportation  to  initiate  a 
rulemaking  on  the  need  to  adopt 
methods  for  making  commercial  motor 
vehicles  more  visible  to  motorists.  The 
rulemaking  was  required  to  begin  no 
later  than  February  3,  1991,  and  to  be 
completed  no  later  than  November  3. 
1992. 

Between  March  1990  and  September 
1991  the  NHTSA  conducted  additional 
research  on  trailer  conspicuity.  The 
purpose  of  the  research  program  was  to 
define  a  range  of  minimally  acceptable 
large  truck  conspicuity  enhancements 
that  could  be  used  as  a  basis  for 
developing  Federal  regulations.  A 
number  of  laboratory  and  field  studies 
were  carried  out  to  assess  the  value  of 
using  a  pattern  of  retroreflective 
sheeting,  the  form  the  pattern  should 
take,  the  placement  of  the  treatment  on 
the  trailer,  the  effect  of  retroreflective 
markings  on  the  detection  and 
identification  of  stop  and  turn  signals, 
and  the  trade-off  between  the  width  and 
retroreflective  intensity  of  the  treatment 
material.  In  addition,  field  surveys  were 
conducted  to  assess  the  effect  of 
environmental  dirt  on  the  performance 
of  the  marking  systems  and  the 
durability  of  retroreflective  materials 
when  used  on  commercial  motor 
vehicles. 

The  final  report  for  the  research 
conducted  between  1990  and  1991 
(Performance  Requirements  for  Large 
Truck  Conspicuity  Enhancements, 
March  1992,  (DOT  HS  807  815)) 
includes  recommendations  that  the 
retroreflective  tape  be  at  least  two 
inches  in  width,  applied  in  a  red  and 
white  pattern  (continuous  or  broken 
strip)  along  the  bottom  of  the  trailer  on 
the  sides,  with  a  continuous  strip  along 
the  bottom  of  the  rear  of  the  trailer.  The 
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authors  also  recommend  white  comer 
markers  at  the  top  of  trailers.  In 
addition,  the  report  provides 
recommendations  concerning  minimum 
retroreflectivity  levels,  taking  into 
account  the  effects  of  environmental 
dirt,  aging,  and  orientation  of  the 
marked  vehicle.  A  copy  of  the  final 
report  is  in  the  docket. 

On  December  4,  1991.  the  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  based  upon  the 
research  conducted  between  1990  and 
1991  (56  FR  63474).  The  NHTSA 
considered  its  NPRM.  which  was  part  of 
a  rulemaking  initiated  before  the 
enactment  of  the  Motor  Carrier  Safety 
Act  of  1990,  to  be  responsive  to  the 
congressional  mandate  and  its 
December  10, 1992,  final  rule  as  the 
completion  of  the  rulemaking  mandated 
by  Congress. 

Current  FHW'A  Requirements  fiw 
Trailer  Conspicuity 

The  FHWA  is  responsible  for 
establishing  standards  for  commercial 
motor  vehicles  operated  in  interstate 
commerce.  Commercial  motor  vehicles 
subject  to  the  FMCSRs  must  meet  the 
requirements  of  49  CFR  parts  393  (Parts 
and  Accessories  Necessary  for  Safe 
Operation)  and  396  (Inspection,  Repair, 
and  Maintenance).  The  requirements  for 
lamps  and  reflective  devices  are 
contained  in  §§393.11  through  393.26. 

Section  393.11  of  the  FMCSRs 
requires  that  all  lighting  devices  on 
commercial  motor  vehicles  placed  in 
operation  after  March  7,  1989,  meet  the 
requirements  of  FMVSS  No.  108  in 
effect  at  the  time  the  vehicle  was 
manufactured.  Therefore,  trailers 
manufactured  on  or  after  December  1. 
1993,  the  effective  date  of  the  NHTSA 
requirement  for  retroreflective  tape  or 
reflex  reflectors,  must  have 
retroreflective  tape  or  reflex  reflectors  of 
the  type  and  in  the  locations  specified 
in  FMVSS  No.  108  in  order  to  comply 
with  the  FHWA's  requirements. 

On  April  14,  1997,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  in  which  the  agency 
proposed  general  amendments  to  part 
393  of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  Parts  and 
Accessories  Necessary  for  Safe 
Operation  (62  FR  18170).  The  proposed 
amendments  covered  a  wide  range  of 
topics,  including  conspicuity  treatments 
on  trailers  manufactured  on  or  after 
December  1,  1993.  To  make  certain  that 
all  motor  carriers  operating  trailers 
subject  to  the  FMCSRs  are  aware  of  their 
responsibility  to  maintain  the 
conspicuity  treatment,  the  FHWA 
proposed  the  addition  of  detailed 
language  under  §  393.11.  The  FHWA 


would  cross-reference  the  speciGc 
paragraphs  of  FMVSS  No.  108  related  to 
the  applicability  of  NHTSA's  trailer 
conspicuity  standards,  the  required 
locations  for  the  conspicuity  material, 
and  the  certification  and  marking 
requirements. 

FHWA  Rulemaking  Concerning 
Retrofitting 

On  January  19. 1994.  the  FHWA 
published  an  ANPRM  requesting 
comments  on  issues  related  to  the 
application  of  conspicuity  treatments  to 
trailers  manufactured  prior  to  the 
effective  date  of  the  NHTSA's  final  rule 
on  trailer  conspicuity  (59  FR  2811).  The 
agency  requested  that  commenters 
respond,  at  a  minimum,  to  several 
specific  questions  listed  in  the  notice: 

1.  Many  motor  carriers  have  been 
using  retroreflective  sheeting  or  reflex 
reflectors  which  are  not  of  the  colors, 
retroreflective  intensity,  width,  or 
configuration  of  the  conspicuity 
treatment  in  the  NHTSA's  final  rule. 
The  FHWA  seeks  information  on  the 
type  of  conspicuity  treatments  in  use 
and  quantitative  data  on  the  cost  and 
effectiveness  of  those  treatments  in 
preventing  and/ or  mitigating  accidents. 

2.  What  types  of  technical  problems 
(e.g..  tape  not  adhering  to  the  surface  of 
the  trailer)  have  motor  carriers 
encountered  when  applying  conspicuity 
materials  to  in-service  trailers?  Are  any 
problems  unique  to  certain  types  of 
trailers,  or  to  certain  types  of  paints, 
coatings,  or  surfaces? 

3.  What  is  the  approximate  cost  (parts 
and  labor)  to  apply  conspicuity 
treatments  to  trailers?  Is  special  training 
required  for  employees  performing  this 
task?  What  cost  differences  may  exist 
between  having  this  task  performed  by 
the  motor  carrier's  own  maintenance 
department  or  by  third  parties? 

4.  How  long  must  a  trailer  be  taken 
out  of  service  to  have  the  conspicuity 
material  appUed  to  its  surfaces? 

5.  With  regard  to  conspicuity 
treatments  that  differ  &x)m  those  in  the 
NHTSA  final  rule,  a  retrofitting 
requirement  would  result  in  many 
motor  carriers  having  to  replace  their 
current  conspicuity  treatments  with  one 
that  is  consistent  with  the  requirements 
of  FMVSS  No.  108.  The  FHWA  beheves 
that  some  form  of  conspicuity  treatment 
(even  certain  forms  which  may  be  less 
effective  than  that  covered  in  the 
NHTSA's  final  rule)  is  better  than  no 
conspiciiity  treatment.  What  different 
tyf)es  of  conspicuity  treatment  are 
currently  being  used  by  motor  carriers? 
What  results  have  been  experienced  by 
motor  carriers  using  conspicuity 
treatments? 


6.  If  this  rulemaking  proceeds,  should 
the  FHWA  propose  requiring  the  same 
red/white  color  combination, 
retroreflective  intensity,  width  and 
configuration  as  the  NHTSA's  final  rule, 
or  should  alternative  requirements  be 
considered?  If  alternatives  are 
considered,  do  commenters  foresee 
problems  in  the  enforcement  of  a 
retrofitting  requirement? 

7.  If  this  rulemaking  proceeds,  should 
the  FHWA  consider  an  effective  date 
which  is  several  (2.  3.  4,  or  5)  years  after 
the  date  of  publication  of  the  final  rule? 

In  addition  to  responding  to  the 
preceding  questions,  the  FHWA 
encouraged  commenters  to  include  a 
discussion  of  any  other  issues  that  the 
commenters  believed  were  relevant  to 
the  rulemaking. 

On  August  6. 1996,  the  FHWA 
published  a  notice  announcing  that  the 
agency  had  completed  its  review  of  the 
comments  received  in  response  to  the 
ANPRM  and  that  it  would  issue  a  notice 
of  proposed  rulemaking  (61  FR  40781). 

Discussion  of  Responses  to  the  ANPRM 

The  FHWA  received  955  comments  in 
response  to  the  ANPRM.  The  strongest 
voice  of  support  came  from  concerned 
private  citizens — a  total  of  828 
responses.  The  FHWA  received  321 
responses  on  behalf  of  Carl  Hall,  who 
was  killed  in  a  collision  with  a  tractor- 
semi-trailer  that  blocked  the  road  as  the 
truck  driver  backed  the  vehicle  into  a 
driveway.  Another  285  responses  were 
on  behalf  of  Guy  Crawford,  a  16-year  old 
boy  who  was  killed  in  an  underride 
accident  with  a  coal  truck.  In  addition, 
the  agency  received  223  responses  from 
other  concerned  citizens,  many  of 
whom  lost  family  members  or  friends  in 
accidents  involving  commercial  motor 
vehicles. 

The-FHWA  has  the  greatest  sympathy 
for  the  losses  suffered  by  these 
respondents.  The  goal  of  this 
rulemaking  is  to  reduce  the  nimiber  of 
such  accidents,  but  rules  must  be  based 
on  consideration  of  evidence  and  data 
submitted.  Since  these  commenters  did 
not  include  answers  to  the  questions 
listed  in  the  ANPRM  or  provide 
information  concerning  technical  or 
economic  aspects  of  retrofitting  trailers 
with  conspicuity  treatments,  the 
remainder  of  this  preamble  will  focus 
on  those  issues.  The  agency,  however, 
has  not  ignored  the  advice  of  those 
whose  tragic  personal  experiences  led 
them  to  support  a  conspicuity  rule. 

The  specific  concerns  or  issues  raised 
by  the  commenters  that  discussed 
technical  or  economic  issues  are 
discussed  in  the  following  sections. 
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General  Discussion  of  Comments 
Opposed  to  the  Rulemaking 

The  FHWA  received  40  comments 
from  motor  carriers  and  industry  groups 
that  were  either  opposed  to  any  type  of 
retrofitting  requirements,  or  supportive 
of  the  concept  of  voluntary  use  of 
conspicuity  treatments  but  opposed  to 
requiring  the  red-and-white  color 
scheme  specified  by  the  NHTSA.  The 
commenters  were:  Allied  Van  Lines, 
Inc.;  the  American  Movers  Conference 
(AMC);  the  American  Trucking 
Associations  (ATA);  Beaver  Express 
Service,  Inc.;  Becker  Hi-Way  Prate; 
Bestway  Systems,  Inc.;  BTI;  Churchill 
Truck  Lines,  Inc.;  the  Colorado/ 
Wyoming  Petroleum  Marketers 
Association  (CWPMA);  Contract 
Freighters,  Inc.;  Crowley  Maritime 
Corporation;  Dart  Transit  Company; 
Fleetline,  Inc.;  Grote  Industries,  Inc.;  the 
Institute  of  International  Container 
Lessors:  the  Interstate  Truckload 
Carriers  Conference;  John  W.  Ritter 
Trucking  Inc.;  Metalcore,  Ltd.;  the 
Missouri  Motor  Carriers  Association; 
Mobil  Oil  Corporation  (Mobil);  the 
National  Private  Truck  Council  (NPTC); 
the  National-American  Wholesale 
Grocers'  Association — International 
Foodservice  Distributors  Association 
(NAWGA/IFDA);  the  Pacific  Merchant 
Shipping  Association;  the  Petroleum 
Marketers  Association  of  America 
(PMAA);  Reliance  Trailer 
Manufacturing  (Reliance);  the  Rocky 
Mountain  Oil  and  Gas  Association 
(RMOGA);  San  Joaquin  Sand  and 
Gravel;  Schneider  National;  the 
Steamship  Operators  Intermodal 
Committee  (SOIC);  Talley 
Transportation;  United  Van  Lines,  Inc.; 
United  Parcel  Service  (UPS);  USA 
Truck;  Wal*Mart  Stores,  Inc.;  Watkins 
Motor  Lines,  Inc.;  Werner  Enterprises; 
Western  Distributing  Transportation 
Corporation;  the  Wyoming  Trucking 
Association,  Inc.;  XTRA  Corporation 
(XTRA);  and  Yellow  Freight  System  Inc. 

Generally,  the  commenters  opposed  to 
the  retrofitting  rulemaking  believe  that 
it  is  important  to  improve  highway 
safety.  However,  many  of  them  do  not 
believe  that  conspicuity  treatments  are  a 
cost-effective  solution  to  the  problem  of 
passenger  cars  colliding  with  trailers.  In 
several  cases,  the  commenters  argued 
that  there  is  not  enough  data  to  assess 
the  effectiveness  of  the  NHTSA's 
requirements  for  trailers  manufactured 
on  or  after  December  1, 1993.  For  motor 
carriers  that  installed  conspicuity 
treatments  on  their  trailers 
manufactured  before  December  1, 1993, 
the  opposition  to  the  retrofitting 
rulemaking  is  based  upon  the  belief  that 
the  FHWA  would  require  them  to 


remove  retroreflective  materials  that  do 
not  conform  to  the  NHTSA  standard. 

On  the  subject  of  data  to  support  the 
FHWA's  rulemaking,  the  NAWGA/IFDA 
stated: 

Before  [the  FHWA]  issues  proposed  rules 
in  this  docket.  NAWGA/IFDA  suggests  that 
accident  experience  data  for  [the  trailers 
covered  by  the  NHTSA's  conspicuity  rule) — 
perhaps  for  calendar  year  1994 — be  obtained 
by  FHWA.  Indeed,  such  data  would  be 
responsive  to  FHWA's  first  issue  raised  in  its 
[ANPRMl — the  existence  of  data  on  the 
effectiveness  of  various  marking  treatments 
in  preventing  and/or  mitigating  accidents. 
With  this  data  in  hand.  FHWA  would  then 
be  in  a  better  position  to  proceed  to  an 
informed  decision  as  to  whether  to  extend 
the  NHTSA  requirements  to  pre-December, 
1993  trailers. 

United  Parcel  Service  (UPS)  also 
expressed  concern  that  there  is 
insufficient  accident  data  to  support  a 
retrofitting  requirement.  The  UPS 
stated: 

A  proposed  FHWA  rulemaking  mandating 
the  retroactive  installation  of  reflective 
sheeting  is  at  the  very  least  premature,  and 
perhaps  entirely  unwarranted. 

The  first  assumption  is  that  the  current 
DOT  regulations  for  vehicle  visibility  are 
inadequate  and  need  to  be  improved.  In  fiact, 
FHWA  has  presented  no  data  to  support  such 
a  contention.  The  rule  also  assumes 
knowledge  of  what  constitutes  adequate 
conspicuity.  Again,  no  supporting  data  is 
offered. 

UPS  unsuccessfully  opposed  NHTSA's 
conspicuity  rule,  arguing  at  the  time  that  the 
data  was  insufficient  to  warrant  a  rule.  In  our 
view,  FHWA  risks  compounding  NHTSA's 
mistake,  but  in  an  even  more  expensive  and 
less  sensible  way.  If  FHWA  is  willing  to 
delay  its  rulemaking  long  enough.  NHTSA's 
present  regulation  (FMVSS  No.  108)  will 
provide  enough  reliable  data  to  make  a 
judgement  on  the  safety  impact  of  the 
reflective  sheeting.  It  should  be  noted  that  in 
reviewing  our  own  considerable  highway 
safety  data.  UPS  has  found  no  evidence  to 
supp)ort  the  creation  of  a  new  mandate  that 
would  immediately  (affect!  such  a  large 
number  of  vehicles. 

In  addition  to  the  NAWGA/IFDA  and 
UPS,  the  Interstate  Truckload  Carriers 
Conference  (ITCC)  commented  that  the 
benefits  of  conspicuity  treatments  have 
not  been  proven.  The  ITCC  stated: 

As  a  general  observation,  retroreflective 
sheeting  or  reflex  reflectors  for  trailers 
manufactured  prior  to  December  1, 1993, 
should  be  voluntary,  not  mandatory, 
although  the  Federal  Highway 
Administration  ( "FHWA")  may  wish  to 
develop  and  offer  recommended  guidelines 
to  assist  those  carriers  wishing  to  apply 
retroreflective  treatments  to  their  trailer 
equipment.  In  spite  of  the  perceived  safety 
benefits  of  having  retroreflective  sheeting 
applied  to  older  trailers,  not  one  of  the 
carriers  responding  to  the  JJCC  survey, 
which  own  and  operate  more  than  34,000 


trailers,  are  able  to  quantify  any  correlation 
between  their  use  of  retroreflective  materials 
and  a  decrease  in  trailer  accidents  where 
conspicuity  was  a  factor.  Moreover, 
operational  and  cost  considerations  suggest 
that  any  requirement  to  improve  trailer 
conspicuity  would  be  burdensome.  Should 
the  FHWA  proceed  with  this  matter  and 
institute  a  proposed  rulemaking,  it  should 
propose  to  accept  the  conspicuity  treatments 
applied  to  trailers  prior  to  the  effective  date 
of  any  adopted  rule,  even  though  such 
treatments  may  not  conform  to  the  NHTSA 
rules  prescribing  conspicuity  treatments  for 
trailers  manufoctured  after  December  1, 1993, 
in  typw,  color,  size,  placement  or 
conflguration,  construction,  brightness,  or 
other  aspect. 

The  ATA  opposes  a  retrofitting 
requirement  because  it  believes  there  is 
no  cost-effective  and  reasonable  method 
to  apply  reflective  materials  to  all  of  the 
trailers  manufactured  before  December 
1, 1993.  The  ATA  also  indicated  that  a 
large  number  of  trailers  are  already 
marked  with  materials  of  greater 
intensity,  but  different  color  schemes 
than  those  mandated  by  the  NHTSA  and 
that  retrofitting  to  the  NHTSA  color 
scheme  would  cause  an  unjustified 
economic  hardship  on  many  carriers. 
The  ATA  stated: 

FHWA  did  not  evaluate  this  regulatory 
action  because  of  a  lack  of  necessary  cost 
information.  A  federal  mandate  to  retroflt 
reflective  materials  on  trailers  built  before 
December  1, 1993,  will  have  a  signiflcant  cost 
impact.  With  3.8  million  trailers  on 
America's  highways,  the  total  cost  of  a 
federal  mandate  will  exceed  SI  billion.  This 
fig\ire  includes  costs  for  conspicuity 
materials,  labor  costs  for  preparing  the 
trailers  and  applying  the  materials,  and  loss 
of  use  of  trailer  productivity  while  (the  trailer 
isl  being  prepared/repaired  and  retrofltted. 

In  addition  the  ATA  indicated  that 
The  Maintenance  Council  of  the  ATA 
has  published  a  recommended  practice 
[Large  Vehicle  Conspicuity  Markings, 
RP  722,  Issued  March  1993,  Revised 
June  1994)  concerning  the  application  of 
reflective  tape  or  materials  to  unmarked 
trailers,  and  that  the  Society  of 
Automotive  Engineers  (SAE)  was 
preparing  a  Surface  Vehicle  Information 
Report,  Large  Vehicle  Conspicuity 
Markings.  SAE  J2117.  The  ATA  believes 
that  there  are  already  market  forces  (e.g., 
potential  litigation)  pressuring  motor 
carriers  to  retrofit  their  trailers  with 
conspicuity  materials  and  that  a 
retrofitting  rule  is  not  necessary. 

Another  commenter  expressing 
concerns  about  the  economic  impact  of 
a  retrofitting  requirement  was  the 
American  Movers  Conference  (AMC). 
The  AMC  stated: 

It  would  be  a  serious  mistake  for  FHWA  to 
mandate  specific  conspicuity  treatments  for 
existing  trailers.  Such  regulatory  action  is 
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impractical  and  would  cause  unjustified 
economic  burdens  for  the  moving  industry. 
However,  the  trailers  now  in  service  in  our 
industry  are  already  marked  with  conspicuity 
materials  that,  although  different  in  color  and 
composition  from  that  mandated  for  new 
trailers  by  NHTSATare  highly  visible  and 
effectively  "conspicuous." 

The  FHWA  does  not  agree  with  the 
NAWGA/IFDA  and  UPS"  assertions  that 
there  is  insufficient  data  to  support  a 
retrofitting  requirement.  The  FHWA 
acknowledges  that  no  studies  or 
analyses  of  the  impact  of  the  NHTSA's 
final  rule  have  been  completed  to  date. 
However,  previous  research  findings 
concerning  trailer  conspicuity  strongly 
suggest  that  significant  improvements  in 
safety  could  be  achieved  by  requiring  all 
trailers  to  be  equipped  with 
retroreflective  materials. 

As  indicated  in  the  background 
section  of  this  notice,  between  1980  and 
1985  the  NHTSA  conducted  a  fleet 
study  in  which  retroreflective  material 
was  placed  on  van-type  trailer 
combinations  in  a  manner  designed  to 
increase  their  conspicuity  during 
conditions  of  darkness  or  reduced 
visibility.  The  study  concluded  that 
truck-trailer  combinations  equipped 
with  certain  conspicuity  materials  were 
involved  in  15  percent  fewer  accidents 
(in  which  the  trailer  was  struck  in  the 
side  or  rear)  than  combinations  lacking 
the  material. 

In  addition  to  the  research  conducted 
in  the  1980's.  the  NHTSA  conducted  a 
study  between  March  1990  and 
September  1991  to  define  a  range  of 
minimally  acceptable  trailer  conspicuity 
enhancements  that  could  be  used  as  a 
basis  for  Federal  regulations.  The  report 
covering  the  research  performed 
between  1990  and  1991  is  entitled 
Performance  Requirements  for  Large 
Truck  Conspicuity  Enhancements, 
March  1992.  (DOT  HS  807  815).  A  copy 
of  this  report  is  included  in  the  docket. 
The  NHTSA's  1992  report  states: 

Previous  research  sponsored  by  NHTSA  [a 
reference  to  the  research  documented  in 
Improved  Commercial  Vehicle  Conspicuity 
and  Signaling  Systems]  indicated  that  the  use 
of  retroreflective  tape  markings  systems 
enhanced  the  conspicuity  of  large  trucks  and, 
therefore,  had  the  potential  to  reduce  the 
number  and  seriousness  of  car-into-truck 
crashes.  This  earlier  research  specifically 
examined  the  effectiveness  of  enhanced 
conspicuity  on  the  crash  experience  of 
approximately  2,000  van  trailers  over  a 
period  of  23  months  and  found  a  significant 
reduction  in  conspicuity  relevant  crashes  for 
the  treated  vehicles  as  compared  to  control 
vehicles  (untreated).  The  research  report  also 
included  a  discussion  of  the  methodology  for 
the  study. 

The  authors  summarized  the  research 
methodology  as  follows: 


Both  laboratory  and  field  investigations 
were  conducted  to  address  the  issues  of 
interest.  For  example,  two  laboratory  studies 
were  carried  out  to  establish  reasonable 
upper  limits  for  glare  from  retroreflective 
surfaces.  Field  measurements  of  glare  from 
retroreflective  panels  positioned  at  various 
distances  were  then  taken  from  different 
vehicles  to  relate  the  laboratory 
measurements  to  actual  driving  conditions. 

Minimum  reflectivity  values  were 
determined  from  field  studies  that  related 
material  reflectivity  values  to  detection 
distance.  Full  scale  presentations  of  various 
treatment  configurations  were  employed  on 
an  actual  trailer.  The  distance  at  which 
subjects  could  detect  the  U^iler  were 
measured  on  each  trial.  Final 
recommendations  were  based  on  values 
corrected  for  subject  expectancy. 

The  recommendations  for  pattern  and 
configuration  of  retroreflective  enhancements 
were  based  on  several  field  and  laboratory 
studies.  The  first  laboratory  investigation 
involved  a  paired  comparison  of  various 
combinations  of  red  and  white  retroreflective 
materials  viewed  at  two  distances.  Two  field 
studies  were  also  carried  out  in  which 
subjects,  who  were  instructed  to  look  for 
"potential  hazards,"  detected  and  identified 
various  retroreflective  treatments  in  a  normal 
driving  situation.  Finally,  using  computer 
presentations  of  stimuli,  two  additional 
laboratory  studies  were  conducted  to 
evaluate  the  relative  importance  of  different 
configurations  of  retroreflective  treatments  in 
estimating  relative  vehicle  speed  and  changes 
in  vehicle  spacing. 

The  tradeoff  between  treatment  width  and 
reflectivity  value  was  assessed  in  a  field 
study  in  which  subjects  drove  toward 
different  retroreflective  displays  and 
indicated  when  they  could  detect  them. 
Measures  were  taken  of  detection  distance. 

Finally,  surveys  of  trucks  in  use  were 
conducted  to  assess  the  effects  of 
environmental  dirt  and  grime  as  well  as 
degradation  due  to  aging.  To  measure  the 
effects  of  dirt,  17  trailers  were  fitted  with 
retroreflective  patches  on  the  sides  and  rears. 
The  reflective  values  of  these  were  measured 
at  regular  intervals  for  a  period  of  one  year. 
The  effects  of  aging  were  assessed  by 
measuring  the  reflectivity  value  of 
retroreflective  material  that  had  been  in  place 
on  trailers  for  various  periods  of  time.  The 
oldest  material  measured  had  been  in  place 
for  more  than  20  years. 

The  FHWA  considers  the  NHTSA's 
research  results  to  be  reliable  indicators 
of  the  potential  safety  benefits  of  the  use 
of  retroreflective  materials  in  preventing 
passenger  cars  from  crashing  into  the 
sides  or  rear  of  trailers.  None  of  the 
commenters  identified  flaws  in  the 
research  methodology  for  the  work 
performed  between  1980  and  1985,  or 
the  work  performed  between  1990  and 
1991.  Furthermore,  none  of  the 
commenters  presented  technical  data 
that  would  call  into  question  the 
conclusions  and  recommendations 
presented  in  the  NHTSA  research 
reports. 


Although  several  motor  carriers 
indicated  that  they  have  not 
experienced  any  benefits  (in  terms  of 
preventing  passenger  cars  from  crashing 
into  their  trailers)  from  using 
retroreflective  tape,  the  FHWA  believes 
that  negative  conclusions  are  not  valid 
unless  based  upon  detailed  information. 
The  information  that  needs  to  be 
evaluated  includes:  the  total  number  of 
trailers  operated  by  the  fleets  in 
question;  the  types  of  trailers  operated; 
the  total  number  of  trailers  that  have 
conspicuity  treatments;  daytime  and 
nighttime  exposure  data  (miles  traveled 
with  a  distinction  between  urban  and 
rural  roads)  for  the  trailers  that  were 
treated  with  conspicuity  materials  and 
the  trailers  that  were  not  treated  with 
conspicuity  materials;  reflectivity  levels 
for  the  conspicuity  materials  used;  and, 
color  combinations  and  patterns  for  the 
conspicuity  treatments.  The  before-and- 
after  accident  experience  of  each  of  the 
fleets  should  also  be  examined 
carefully.  None  of  the  commenters 
indicated  that  this  type  of  information 
was  collected  and  analyzed,  or  that  such 
information  would  be  made  available 
for  review  by  the  FHWA.  Therefore,  the 
FHWA  does  not  believe  that  the 
commenters  have  provided  enough 
technical  information  to  warrant 
terminating  the  rulemaking. 

In  response  to  the  commenters  who 
argue  that  the  problem  of  passenger  cars 
crashing  into  trailers  is  not  severe 
enough  to  warrant  a  retrofitting 
requirement,  the  FHWA  believes  that 
the  number  of  these  collisions  indicates 
that  motorists  have  a  major  problem 
recognizing  trailers  at  night  and  under 
'  other  conditions  of  reduced  visibility. 
The  FHWA  has  reviewed  recent 
accident  data  and  determined  that  the 
number  of  accidents,  fatalities  and 
injuries  are  strong  indicators  of  the  need 
for  continuing  this  rulemaking.  The 
NHTSA's  Fatality  Analysis  Reporting 
System  (PARS)  data  for  1994  indicates 
that  nighttime  collisions  in  which  the 
passenger  vehicle  struck  the  side  of  a 
trailer  at  an  angle  (as  opposed  to 
sideswiping  the  trailer)  accounted  for 
119  incidents  resulting  in  a  total  of  140 
fatalities.  There  were  173  nighttime 
incidents  involving  a  passenger  vehicle 
rear-ending  a  trailer.  The  result  was  198 
fatalities. 

The  PARS  data  for  1995  indicates  that 
nighttime  collisions  in  which  the 
passenger  vehicle  struck  the  side  of  a 
trailer  at  an  angle  accounted  for  115 
incidents  resulting  in  a  total  of  136 
fatalities.  There  were  200  nighttime 
incidents  involving  a  passenger  vehicle 
rear-ending  a  trailer.  The  result  was  224 
fatalities.  When  consideration  is  given 
to  the  NHTSA's  estimate  (based  upon 


33616 


Federal  Register /Vol.  63.  No.  118 /Friday,  June  19,  1998 /Proposed  Rules 


the  research  cited  earlier  in  this  notice] 
of  the  effiectiveness  of  trailer  conspicuity 
treatments  at  preventing  certain  types  of 
accidents,  and  the  NHTSA  data  on  the 
number  of  accidents,  fatalities,  injuries, 
and  property  damage  associated  with 
these  accidents,  it  is  reasonable  to 
conclude  that  significant  safety  benefits 
could  be  achieved  if  a  retrofitting 
requirement  was  established. 

with  regard  to  the  ATA's  reference  to 
The  Maintenance  Council's  (TMC) 
recommended  practice.  Large  Vehicle 
Conspicuity  Markings,  RP  722,  the 
FHWA  does  not  believe  the  TMC 
publication  has  any  relevance  to  this 
rulemaking  since  motor  carriers  are  not 
required  to  comply  with  the 
recommended  practice.  This  is 
especially  the  case  given  that  many 
trailers  have  not  been  retrofitted  with 
any  form  of  conspicuity  treatment.  The 
FHWA's  observations  of  trailers 
currently  in  use  suggest  that  a  large 
number  of  motor  carriers  are  either 
unaware  of  the  ATA's  recommended 
practice,  or  have  chosen  to  ignore  the 
recommendation.  The  large  number  of 
untreated  trailers  also  suggests  that  the 
market  forces  that  the  ATA  alluded  to 
have  not  been  effective  in  prompting 
carriers  to  voluntarily  retrofit  their 
vehicles.  Therefore,  the  FHWA  believes 
that  it  is  necessary  to  continue  this 
rulemaking  and  to  request  public 
comments  on  the  specific  regulatory 
language  that  is  being  proposed  in  this 
notice. 

The  FHWA  contacted  the  SAE  to 
inquire  about  the  status  of  its  efforts  to 
publish  a  surface  vehicle  information 
report  concerning  conspicuity  markings. 
The  SAE  advised  the  FHWA  that  the 
project  was  discontinued. 

On  the  subject  of  the  potential 
economic  impact  that  this  rulemaking 
would  have  on  the  motor  carrier 
industry,  the  FHWA  has  prepared  a 
preliminary  regulatory  evaluation  (PRE) 
to  accompany  this  rulemaking  notice.  A 
copy  of  the  PRE  is  included  in  the 
docket.  The  FHWA  estimates  that  the 
total  cost  of  this  rulemaking  would  be 
$339  million.  This  estimate  is  based 
upon  the  assumption  that 
approximately  1,373.000  trailers  would 
be  covered  by  the  rule  (if  a  2-year  phase- 
in  period  chosen).  The  FHWA  estimates 
that  the  benefits  of  the  rulemaking 
would  be  approximately  $741  million. 
A  detailed  discussion  of  how  the  FHWA 
prepared  its  estimates  is  provided  later 
in  this  notice  for  commenters  that  are 
not  able  to  review  the  PRE. 

In  response  to  commenters  concerned 
about  whether  their  fleets  would  be 
required  to  replace  conspicuity 
treatments  that  are  of  a  different  pattern 
or  color  scheme  than  the  NHTSA 


requirements,  it  is  not  the  intention  of 
the  FHWA  that  motor  carriers  remove 
conspicuity  treatments  applied  to 
trailers  prior  to  the  issuance  of  this 
proposal  solely  because  they  employ 
different  color  schemes  than  that 
required  by  the  NHTSA.  To 
accommodate  this  concern,  the  FHWA 
is  proposing  to  allow  carriers  flexibility 
in  terms  of  the  colors  used  to  satisfy  the 
requirements  for  a  period  of  10  years 
from  the  effective  date  of  the  final  rule. 
This  time  period  was  chosen  because 
trailers  that  were  voluntarily  equipped 
with  conspicuity  treatments  will  have 
exceeded  their  useful  service  lives  and 
be  retired  from  service.  It  is,  therefore, 
reasonable  to  require  that  at  the  end  of 
the  10-year  period,  all  motor  carriers  to 
use  conspicuity  treatments  that  conform 
to  the  NHTSA  standard  (i.e.,  the  use  of 
a  red-and- white  pattern,  and 
retroreflective  sheeting  that  is  certified 
as  meeting  the  minimum  reflectivity 
levels  specified  in  the  NHTSA  rule). 
Although  the  FHWA  would  allow  the 
use  of  alternative  colors  during  a  10- 
year  period,  the  agency  would  adopt 
regulatory  language  that  encourages 
motor  carriers  to  retrofit  their  trailers 
with  a  conspicuity  system  that  meets  all 
of  the  requirements  applicable  to  trailers 
manufactured  on  or  after  December  1 , 
1993,  including  the  use  of  retroreflective 
sheeting  or  reflex  reflectors  in  a  red  and 
white  pattern.  Motor  carriers  which  do 
not  retrofit  their  trailers  to  the  NHTSA 
standard  (for  example  by  using  an 
alternative  color  pattern)  during  the  10- 
year  period,  would  be  required  to 
comply  with  FHWA's  rules  concerning 
the  locations  and  colors.  The  FHWA 
would  require  that  the  locations  at 
which  the  conspicuity  treatments  are 
installed  be  consistent  with  the  NHTSA 
standards  under  FMVSS  No.  108.  This 
preliminary  decision  is  supported  by 
information  contained  in  Improved 
Commercial  Vehicle  Conspicuity  and 
Signaling  Systems,  Task  II,  Analyses, 
Experiments  and  Design 
Recommendations. 

The  research  included  studies  to 
determine  the  relative  conspicuity  of 
certain  patterns  of  retroreflective 
material  in  a  field  setting  under 
nighttime  and  daytime  viewing 
conditions.  The  color  combinations 
included  red  and  white,  blue  and  white, 
green  and  white,  and  fluorescent  red- 
orange  and  white.  Pairs  of  conspicuity 
patterns  were  installed  side-by-side  on  a 
truck  and  viewed  at  two  distances. 
Subjects  were  asked  to  judge  which  of 
each  pair  was  the  most  attention 
demanding,  appeared  closer,  and 
showed  the  most  detail.  All  possible 
pairs  of  the  12  test  patterns  were 


presented  to  the  subjects.  The  research 
showed  that  the  high-reflectivity  red 
and  white  pattern  (using  a  3  to  2  ratio 
of  red  to  white)  was  the  only 
configuration  that  received  high 
rankings  during  both  d^ime  and 
nighttime  conditions.  The  next  best 
patterns,  in  terms  of  the  test  subjects' 
reactions,  were  high-reflectivity  blue 
and  white,  and  green  and  white  (using 
3  to  2  ratio  of  the  darker  color  to  the 
white). 

It  is  very  important  to  note  that  the 
researchers  acknowledged  that  an 
"emphasis  was  placed  on  deriving  an 
improved  and  practical  pattern,  rather 
than  some  optimum  pattern."  While  the 
findings  indicate  the  red  and  white 
pattern  was  the  most  effective  in  terms 
of  hazard  recognition,  it  does  not  imply 
that  other  color  schemes  or  patterns  had 
no  value  or  effect.  Therefore,  allowing 
alternative  colors  for  a  10- year  period 
will  minimize  the  economic  impact  of 
this  rule  on  motor  carriers  that  have 
voluntarily  retrofitted  their  trailers  with 
alternate  color  schemes,  while  ensuring 
to  the  greatest  extent  practicable,  safety 
benefits  during  the  transition  period. 

The  FHWA  fully  supports  the 
NHTSA 's  selection  of  a  standardized  red 
and  white  pattern  for  use  by  trailer 
manufacturers.  However,  it  is  obvious 
that  similar  treatments  in  other  colors 
already  applied  by  safety  conscious 
motor  carriers  also  improve  conspicuity 
and  provide  potential  safety  benefits. 
The  FHWA  believes  it  would  be 
inappropriate  to  immediately  prohibit 
the  use  of  other  colors  of  conspicuity 
material  on  trailers  manufactured  prior 
to  December  1,  1993.  because  it  would 
have  the  effect  of  requiring  motor 
carriers  to  remove  reasonable 
conspicuity  treatments  of  other  colors 
from  older  trailers.  Such  a  regulation 
would  penalize  motor  carriers  who  had 
taken  steps  to  retrofit  their  vehicles 
prior  to  the  establishment  of  Federal 
standards. 

The  principal  reason  for  NHTSA 's 
requirement  of  a  red  and  white  pattern 
was  to  make  the  reflective  image  on  the 
side  of  a  trailer  recognizable  to 
motorists.  Since  the  side  conspicuity 
treatment  consists  of  a  single  line  of 
material,  a  distinct  color  pattern,  less 
ambiguous  than  solid  white  or  yellow, 
was  established  so  that  motorists  would 
learn  to  associate  it  with  trailers.  A  red 
and  white  pattern  was  chosen  for 
standardization  because  it  was  already 
commonly  associated  with  danger.  This 
color  combination  is  widely  recognized 
and  associated  with  highway  hazard 
warning  signs  such  as  stop  signs  and 
railroad  grade  crossing  gates.  NHTSA 
also  considered  outlining  the  sides  of 
trailers  with  reflective  material  to  make 
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them  recognizable,  but  rejected  that 
approach  because  it  was  more  costly 
and  impractical  for  trailer 
configurations  other  than  van-type 
trailers. 

The  FHWA  does  not  believe  that  this 
proposal  will  inhibit  NHTSA's  goal  of 
having  the  public  learn  to  associate  .a 
long  red  and  white  line  of  retroreflective 
sheeting  (or  reflex  reflectors)  with  the 
side  of  a  trailer.  On  the  contrary,  the 
agency  expects  the  majority  of 
conspicuity  retrofits  to  be  red  and  white 
despite  an  equitable  policy  toward 
existing  treatments  of  other  colors 
during  a  10-year  transition  period.  The 
NHTSA  has  received  numerous 
inquiries  from  fleets  about  voluntary 
retrofitting  since  1993  and  none  of  those 
fleets  expressed  an  interest  in  color 
combinations  other  than  red  and  white. 
At  the  end  of  the  10- year  period,  all 
trailers,  irrespective  of  the  date  of 
manufacture,  would  be  required  to  be 
equipped  with  red-and-white 
retroreflective  material  which  meets  the 
NHTSA's  requirements,  including 
certification  marking.  During  the 
transition  period  the  FHWA's 
regulations  will  continue  to  require  red 
and  white  treatments  be  maintained  on 
trailers  manufactured  on  or  after 
December  1, 1993.  Therefore  there  is  no 
financial  or  aesthetic  incentive  for 
motor  carriers  to  retrofit  their  older 
trailers  in  ways  that  avoid  a  common 
fleet  appearance  with  their  newest 
equipment  and  with  future  acquisitions. 
In  addition  to  the  reasons  cited  in  the 
preceding  paragraphs,  the  FHWA  has 
opted  to  allow  flexibility  for  trailers  that 
have  not  been  retrofitted  with  any  type 
of  conspicuity  treatment  because  it 
would  be  difficult,  if  not  impossible,  to 
enforce  a  requirement  for  the  use  of  red 
and  white  material.  The  agency  would 
have  to  distinguish  between  older 
trailers  covered  by  the  proposed 
"grandfathering"  clause,  and  older 
trailers  that  were  retrofitted  on  or  after 
the  effective  date  of  the  final  rule.  The 
FHWA  is  not  aware  of  a  practical  and 
effective  means  of  obtaining  proof  of  the 
date  that  the  reflective  material  is 
actually  installed  on  the  trailers. 

The  FHWA  requests  comments  on  its 
preliminary  decision  to  allow,  during  a 
10-year  transition  period,  motor  carriers 
flexibility  in  the  colors  or  color 
combinations  of  retroreflective  materials 
that  would  be  used  to  satisfy  the 
proposed  requirements. 

General  Discussion  of  Comments  in 
Support  of  the  Rulemaking 

As  mentioned  previously  in  this 
notice,  the  FHWA  received  828 
comments  from  concerned  citizens 
(including  individual  truck  drivers)  in 


support  of  the  rulemaking.  In  addition 
to  the  concerned  private  citizens  the 
FHWA  received  87  comments  from 
companies,  organizations,  law  firms 
(most  of  which  represented  individuals 
who  were  killed  or  injured  in  accidents 
involving  a  commercial  motor  vehicle). 
State  governments,  and  municipal 
governments  (including  fire  and  police 
departments).  Commenters  included: 
3M;  Advocates  for  Highway  and  Auto 
Safety  (the  Advocates);  Alterman 
Transport  Lines,  Inc.;  the  American 
Society  of  CLU  and  ChFC;  the  Denton 
County  Democratic  Party;  the  Eye  Care 
Center;  the  Insurance  Institute  for 
Highway  Safety  (IIHS);  the  National 
Sheriffs'  Association;  Roberson 
Corporation;  R.R.  Crawford  Engineering; 
D.A.S.  Roofing  Company;  Joseph  E. 
Badger  Accident  Reconstruction 
Services;  the  Wellness  Center;  the 
Seniors  Civil  Liberties  Association,  Inc.; 
the  Maryland  State  Highway 
Administration;  Merck  and  Co.,  Inc.;  the 
Montana  chapter  of  the  American 
Automobile  Association;  Miller  and 
Bethman,  Inc.;  Mirmesota  State 
Representative  Sidney  Pauly;  Minnesota 
State  Patrol;  New  Jersey  State  Senator 
John  J.  Matheussen;  New  York  City 
Department  of  Transportation,  Bureau  of 
Traffic;  City  of  Tampa,  Department  of 
Public  of  Works;  Strategic  Metro  Area 
Reduction  Team.  Inc.;  Transamerica 
Leasing,  Inc.;  U.S.  Representative  James 
C.  Greenwood;  U.S.  Representative  Paul 
McHale;  former  U.S.  Representative 
Marjorie  Margolies-Mezvinsky; 
University  of  South  Florida,  Department 
of  Community  and  Family  Health; 
Montana  Office  of  Public  Instruction; 
Kay  E.  Konz,  Nebraska  Volunteer 
Coordinator  for  Citizens  for  Reliable  and 
Safe  Highways;  Operation  Front  Line; 
and  the  Owner-Operator  Independent 
Drivers  Association  (OOIDA). 
The  OOIDA  indicated  that  it 
supported  the  NHTSA's  rulemaking  to 
require  conspicuity  treatments  on  newly 
manufactured  trailers  because  it  agreed 
with  NHTSA's  findings  that  better 
conspicuity  would  significantly  reduce 
the  likelihood  of  side  and  rear 
collisions.  The  OOIDA  stated: 

It  has  been  the  experience  of  the 
AsscKiation  that  owner-operators  equip  their 
vehicles  in  such  a  way  that  better  use  is  made 
of  reflective  devices  and  additional  lighting. 
OOIDA  believes  that  it  would  be  in  the  best 
interests  of  motor  carriers  to  do  all  that  is 
necessary  to  enhance  the  visual  conspicuity 
of  their  vehicles,  regardless  of  the  age  of  the 
tractor  or  trailer  in  question.  Not  only  will 
the  safety  of  the  driving  public  be  increased, 
but  insurance  costs  would  likely  be  reduced. 
For  example,  OOIDA  works  closely  with  one 
insurance  company  that  already  requires 
reflective  devices  on  flatbed  trailers. 
However,  such  requirements  should  not  be 


left  to  the  uncertainties  of  voluntary 
compliance. 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  indicated  that  requiring 
retrofitting  of  the  red  and  white 
retroreflective  materials  is  needed  to 
achieve  the  full  safety  benefits  of  the 
NHTSA  requirements  in  terms  of 
reductions  in  deaths,  injuries,  and 
property  damage.  The  IIHS  believes  that 
only  a  portion  of  the  fleet  of  trailers  will 
be  replaced  during  a  given  year  and  that 
the  retrofitting  should  be  required  for  all 
trailers  in  operation. 

The  Advocates  also  supports  a 
requirement  to  retrofit  vehicles  with 
conspicuity  treatments  that  conform  to 
the  NHTSA  standard.  The  AHAS  stated: 

Given  the  fact  that  the  current  regulation 
is  in  effect.  Advocates  wants  to  stress  early 
in  these  comments  that,  notwithstanding  our 
concern  that  the  NHTSA  did  not  choose  an 
optimal  reflectorization  design  for  truck 
trailers,  we  think  it  is  crucial  that  any  retrofit 
of  existing  heavy  truck  trailers  with  reflective 
materials  should  adhere  strictly  to  the 
marking  regime  established  by  NHTSA  in  its 
amended  Final  Rule.  The  importance  of  (an) 
unambiguous  conspicuity  message  for  other 
drivers  cannot  be  overestimated  and. 
therefore,  any  propwsal  for  reflectorization  of 
the  sides  and  rears  of  trucks  by  the  FHWA 
should  conform  in  all  particulars  to  the 
regulation  for  new  trailers.  Competition  from 
reflectorized  logos  and  accessory 
reflectorization  of  trailers  already  threatens  to 
overwhelm  the  sparse  conspicuity  signature 
of  the  NHTSA  FMVSS.  Any  prospective 
Federal  Motor  Carrier  Safety  Regulation 
(FMCSR)  must  assist  in  reducing  the  wide 
variety  of  comp)eting  conspicuity  cues 
already  present  in  the  existing  truck  fleet 
Without  such  uniformity,  the  FHWA  may 
saddle  the  motor  carrier  industry  with  an 
additional  financial  burden  that  does  not 
reap  substantial  benefits  in  reducing  both 
crashes  and  crash  severity. 

In  addition,  the  AHAS  argues  that  the 
FHWA  should  require  retrofitting  of 
conspicuity  materials  on  single-unit 
trucks  and  apply  the  conspicuity 
requirements  to  vehicles  operated  in  the 
United  States  by  Canada-  and  Mexico- 
based  motor  carriers. 

Several  law  firms  submitted 
comments  in  support  of  a  retrofitting 
requirement.  One  of  the  firms  was 
Elliot,  Reihner,  Siedzikowski.  North  and 
Egan  which  represents  the  estates  of 
Marion  Steward  and  Carl  Hall,  both  of 
whom  were  killed  in  accidents 
involving  collisions  into  the  side  of  a 
trailer.  David  Narkiewicz,  responding 
on  behalf  of  the  law  firm,  stated: 

There  is  no  question  in  my  mind  but  that 
both  of  the  above  individuals  would  still  be 
alive  if  appropriate  retroreflective  tape  and 
additional  lighting  had  been  installed  on 
both  of  the  tractor  trailers  which  were 
positioned  at  45  degree  angles  across  both 
lanes  of  the  highway  in  both  accidents. 
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On  the  subject  of  the  red  and  white 
pattern  for  conspicuity  treatments,  Mr. 
Narkiewicz  stated: 

(Mlany  of  the  conspicuity  experts  which  I 
have  utilized  have  told  me  that  the  broken 
p)attem  of  red  and  white  now  mandated  on 
new  trailers  is  not  as  good  as  solid  white,  so 
I  would  ask  that  reflective  tape  be  required 
but  leave  the  colorant  pattern  up  to  the 
owners  of  the  vehicles.  There  should  be 
minimum  standards  as  to  size  and  location 
but  do  not  overregulate  so  that  improvements 
in  the  future  would  not  be  possible  because 
of  rigid  guidelines  that  need  to  be  continually 
amended. 

Only  one  motor  carrier  submitted  a 
comment  in  support  of  a  requirement  to 
retrofit  vehicles  in  a  red  and  white 
p>attem.  Alterman  Transport  Lines,  Inc. 
(Alterman),  with  a  fleet  of  1,400  trailers, 
indicated  that  it  had  already  started 
retrofitting  its  older  trailers.  Alterman 
stated: 

We  think  it  provides  perfect  visibility.  We 
have  checked  conditions  a  number  of  times 
especially  during  the  night  in  rainy  and  foggy 
conditions,  indeed  it  does  suppwrt  that  which 
the  program  was  designed  [to  accomplish). 

The  FHWA  agrees  that  older  trailers 
should  be  retrofitted  with  red-and-white 
conspicuity  treatments.  However,  the 
FHWA  believes  that  motor  carriers 
should  not  be  penalized  for  voluntarily 
retrofitting  their  trailers  with 
conspicuity  treatments  of  alternate 
colors.  The  FHWA  is  proposing  to  allow 
these  carriers  10  years  to  continue  to  use 
the  non-conforming  colors.  The  end  of 
the  10-year  period  would  coincide  with 
the  expected  end  of  the  useful  service 
life  of  the  vehicles  in  question. 

The  NHTSA  in  its  final  regulatory 
evaluation  estimated  that  the  average 
trailer  has  a  useful  service  life  of 
approximately  14  years.  Commenters  to 
both  the  NHTSA's  NPRM  and  the 
FHWA's  ANPRM  generally  agreed  with 
this  estimate.  Tank  trailers  are  both 
more  expensive  and  more  durable  than 
other  types  of  trailers  and  are  believed 
to  have  a  useful  life  of  approximately  20 
years.  The  NHTSA  requirements  cover 
trailers  manufactured  on  or  after 
December  1. 1993,  which  means  that  the 
14-year  useful  service  life  on  most 
trailers  manufactured  shortly  before  this 
date  would  be  reached  around  the  year 
2007.  The  useful  service  life  of  most 
tank  trailers  would  be  reached  around 
the  year  2013.  Therefore,  the  10-year 
period  will  help  to  ensure  that  motor 
carriers  operating  trailers  equipped  with 
non-conforming  conspicuity  treatments 
will  not  be  penalized  by  the  retrofitting 
rulemaking.  However,  if  these  carriers 
choose  to  continue  operating  these 
trailers  at  the  end  of  the  10-year  period, 
the  vehicles  would  have  to  be  retrofitted 
with  a  conspicuity  treatment  that 


conforms  to  the  NHTSA  standard.  For 
carriers  operating  tank  trailers  equipped 
with  non-conforming  conspicuity 
treatments,  the  old  treatments  would 
have  to  be  replaced  with  a  conforming 
conspicuity  treatment  within  10  years  of 
the  effective  date  of  the  final  rule. 

As  discussed  in  the  preceding  section 
of  this  notice,  the  NHTSA's  research 
suggests  that  there  are  potential  safety 
benefits  from  the  use  of  other  color 
combinations.  While  the  FHWA  hilly 
supports  the  NHTSA's  decision  to 
require  the  red  and  white  pattern  on 
newly  manufactured  trailers,  attempting 
to  immediately  extend  that  requirement 
to  trailers  that  are  already  equipped 
with  a  different  conspicuity  scheme 
would  not  result  in  a  cost  effective 
improvement  in  safety.  The  FHWA  is 
not  aware  of  data  that  would  enable  the 
agency  to  conclude  that  the  level  of 
effectiveness  of  the  alternative  color 
schemes  on  older  trailers  is 
unacceptable  for  use  during  the 
proposed  10-year  transition  period. 

Tne  FHWA  does  not  intend  to 
propose,  at  this  time,  conspicuity 
treatments  on  single-unit  trucks.  This 
rulemaking  is  not  intended  to  serve  as 
a  forum  for  resolving  complaints  about 
the  NHTSA's  conspicuity  rulemaking. 
The  NHTSA  provided  all  interested 
parties  with  the  opportunity  to 
comment  on  the  amendments  to  FMVSS 
No.  108  during  its  rulemaking  on  trailer 
conspicuity. 

The  Advocates  have  not  provided 
data  to  prove  that  a  retrofitting 
requirement  for  single-unit  trucks 
would  be  a  cost-effective  solution  to  the 
problem  of  passenger  vehicles  colliding 
with  single-unit  trucks.  The  NHTSA's 
accident  data  (Fatality  Analysis 
Reporting  System  (FARS)  and  General 
Estimates  System  (GES))  indicate  that 
combination  vehicles  are  over 
represented  in  collisions  involving 
passenger  vehicles  striking  the  sides  or 
rear  of  commercial  motor  vehicles.  This 
means  that  the  number  of  accidents  in 
which  a  passenger  vehicle  strikes  a 
combination  vehicle  (a  single-imit  truck 
pulling  a  trailer(s),  or  a  truck-tractor 
pulling  a  trailerfs))  exceeds  the  amount 
that  one  would  expect  if  one  looked  at 
the  {>ercentage  of  the  registered 
commercial  vehicle  fleet  that  is  listed  in 
the  combination-vehicle  category. 

In  1995  there  were  an  estimated 
16,674  nighttime  accidents  in  which 
one  commercial  motor  vehicle  and  one 
passenger  vehicle  were  involved.  All  of 
these  accidents  resulted  in  a  fatality, 
injury,  or  one  of  the  vehicles  incurring 
damage  severe  enough  to  require  that 
the  vehicle  be  towed  from  the  accident 
scene.  In  4,734  of  these  accidents,  a 
passenger  vehicle  rear-ended  a  trailer 


(2,313  cases)  or  struck  the  side  of  the 
trailer  (2,421  cases).  By  comparison,  in 
2,027  of  the  16.674  nighttime  accidents 
a  passenger  vehicle  rear-ended  a  single- 
unit  truck  or  truck-tractor  (1,112  cases) 
or  struck  the  side  of  the  single-unit 
vehicle  (915  cases). 

Looking  at  the  1995  FARS  data,  there 
were  914  fatal  nighttime  accidents 
involving  one  commercial  motor  vehicle 
and  one  passenger  vehicle.  In  315  of 
these  accidents,  a  passenger  vehicle 
rear-ended  a  trailer  (200  cases]  or  struck 
the  side  of  the  trailer  (115  cases).  By 
comparison,  in  67  of  these  nighttime 
accidents  a  passenger  vehicle  rear- 
ended  a  single-unit  truck  or  truck  tractor 
(50  cases),  or  struck  the  side  of  the 
single-unit  vehicle  (17  cases). 

The  1995  nighttime  accident  statistics 
indicate  that  the  frequency  with  which 
passenger  vehicles  strike  \he  rear  of 
trailers  is  double  the  frequency  with 
which  passenger  vehicles  strike  the  rear 
of  single-unit  vehicles.  The  frequency 
with  which  passenger  vehicles  strike  the 
side  of  a  combination  vehicle  is 
approximately  2.6  times  the  frequency 
with  which  passenger  vehicles  strike  the 
side  of  a  single-unit  vehicle.  The  FARS 
data  for  1995  show  that  frequency  of 
fatal  nighttime  accidents  involving  a 
passenger  vehicle  striking  the  side  of  a 
combination  vehicle  is  almost  seven 
times  the  rate  at  which  passenger 
vehicles  strike  the  side  of  a  single-unit 
commercial  motor  vehicle.  The 
frequency  of  fatal  nighttime  accidents 
involving  a  passenger  vehicle  rear- 
ending  a  combination  vehicle  is  four 
times  the  rate  at  which  passenger 
vehicles  strike  the  rear  of  a  single-unit 
commercial  motor  vehicle. 

The  difference  between  the  nighttime 
accident  involvement  for  combination 
vehicles  and  single-unit  vehicles  is 
especially  important  because  the 
number  of  registered  single-unit  trucks 
(4,219,920)  is  2.63  times  the  number  of 
combination  trucks  (1,607,183).' 
Therefore,  combination  vehicles 
represent  approximately  27  percent  of 
the  fleet,  but  70  percent  (4,734  out  of 
6,761  cases)  of  nighttime  accidents  in 
which  a  passenger  car  struck  the  side  or 
rear  of  a  commercial  motor  vehicle. 
Looking  at  the  fatal  nighttime  accidents, 
combination  vehicles  were  involved  in 
82  percent  (315  out  of  382  cases)  of  the 
incidents  in  which  a  passenger  vehicle 
struck  the  side  or  rear  of  a  commercial 
motor  vehicle.  Based  upon  this  data,  the 
FHWA  has  decided  to  limit  this 
rulemaking  to  semi-trailera  and  trailers. 


'  Summary  of  Medium  and  Heavy  Truck  Crashes 
in  1990,  National  Highway  Traffic  Safety 
AdmlnUtiation,  February  1993  (DOT  HS  807  953). 
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The  FHWA  agrees  with  the 
Advocates'  recommendation  that  the 
retrofitting  requirements  apply  to 
Canada-  and  Mexico-based  vehicles. 
The  agency's  proposal  applies  to  trailers 
operated  by  foreign-based  motor 
carriers.  This  issue  is  discussed  in 
greater  detail  later  in  this  notice. 

With  regard  to  commenters  who 
believe  that  specific  accidents  would 
not  have  occurred,  or  the  severity  of  the 
accidents  would  have  been  decreased,  if 
the  trailers  involved  had  been  equipped 
with  conspicuity  treatments,  the  FHWA 
notes  that  the  commenters  offered  more 
conclusions  than  evidence.  While  it  is 
possible  to  estimate,  based  upon  an 
analysis  of  accident  data  and  a 
structured  research  program,  the 
percentage  of  certain  types  of  accidents 
that  could  be  prevented  if  conspicuity 
requirements  are  established  for  all 
trailers,  it  is  generally  difficult  to 
identify  a  specific  accident  and  state 
with  certainty  that  the  use  of 
retroreflective  tape  would  have 
prevented  the  accident. 

Motor  Carrier  Experiences  Applying  and 
Maintaining  Conspicuity  Treatments 

The  FHWA  received  comments  bom 
motor  carriers,  industry  groups,  and 
manufactiuers  of  retroreflective  sheeting 
in  response  to  the  question  concerning 
motor  carrier  experiences  retrofitting 
their  trailers  with  conspicuity  materials. 
Both  supporters  and  opponents  of  the 
retrofitting  rulemaking  provided 
detailed  information. 

Contract  Freighters,  Inc.  (Contract 
Freighters)  indicated  that  when 
attempting  to  retrofit  its  trailers  in  1986 
and  1987,  several  hours  of  labor  were 
required  to  prepare  the  surface  of  the 
trailers  for  proper  adhesion  of  the 
conspicuity  treatment.  Contract 
Freighters  also  indicated  that  most 
trailers  have  a  line  of  rivets  that 
sometimes  hamper  the  application  of 
reflective  tape.  The  company  stated: 

The  other  problems  with  large  fleets  is  the 
ability  to  move  all  the  equipment  to  one 
location  where  the  treatment  can  be  applied 
in  a  cx)st  effective  manner.  During  1986  and 
1987  we  were  unable  to  get  all  1.500  trailers 
retrofitted  simply  due  to  the  logistics 
problems  of  getting  them  to  our  shop. 

The  application  is  very  time  consuming 
and  while  a  trailer  may  pass  through  our 
facility  for  inspecting  and  routine 
maintenance,  there  were  consistently 
occasions  that  time  simply  did  not  permit 
putting  the  trailer  out  of  service  for 
conspicuity  treatment. 

The  Interstate  Truckload  Carriers 
Conference  (ITCC)  indicated  that  the 
primary  difficulty  that  its  members 
experienced  in  retrofitting  trailers  was 
the  preparation  of  the  surface.  The  ITCC 
stated: 


Some  carriers  repwrt  an  inordinate  amount 
of  time  consumed  with  surface  preparation 
so  that  adhesive-backed  conspicuity 
treatments  will  properly  adhere  to  the  trailer 
surface.  Some  older  trailers  have  gouges, 
scratches,  and  surface  metal  deterioration 
that  result  in  poor  application.  Other  older 
trailers  have  poor  paint  finishes  that 
similarly  prevent  proper  adhesion.  On  these 
older  trailers,  carriers  report  the  need  to 
sand,  prepare,  and  repaint  trailers  before 
adhesive-hacked  conspicuity  treatments  can 
be  applied.  Ironically,  some  newer  trailers 
manufactured  before  December  1, 1993,  are 
treated  with  a  paint  finish,  designed  to  reject 
moisture  and  dirt,  that  makes  it  difficult  for 
adhesive  tap>e  to  adhere  to  the  trailer  surface. 

On  the  subject  of  maintaining  the 
conspicuity  treatments  that  had  been 
retrofitted  on  the  older  trailers,  the  ITCC 
stated: 

Maintenance  of  adhesive  tape  poses  a 
problem  for  carriers.  Many  carriers  simply  do 
not  apply  adhesive  tai>e— or  any  other 
reflective  markers — on  the  trailer  underride 
bar  because  of  the  abuse  that  area  of  the 
trailer  experiences,  at  loading  docks  and 
when  used  as  a  step  for  trailer  entry,  and 
because  of  the  almost  immediate 
corresponding  reduction  in  retroreflective 
benefit.  Carriers  operating  flatbed  trailers 
report  a  harsh  environment  for  retroreflective 
applications  generally,  as  a  result  of  chains 
and  bindings  that  are  often  used  with  such 
equipment  and  which  scrapte  against 
reflective  treatments.  On  some  applications, 
dirt  was  found  to  be  obscuring  the  edge  of 
the  reflective  material,  so  the  material  is  now 
being  edge-coated  to  prevent  this  problem. 

The  NAWGA/IFDA  indicated  that  its 
members  generally  have  not 
experienc»d  problems  applying 
reflective  materials  to  their  trailers. 
However,  members  of  NAWG/IFDA  did 
encounter  adhesion  problems  on  some 
of  the  older  trailers  because  of  rust  and 
the  condition  of  the  trailer  surfaces.  The 
NAWGA/IFDA  stated: 

For  those  members  that  have  experienced 
problems,  the  biggest  is  not  so  much  a 
"technical"  problem  as  a  matter  of  preparing 
the  surface  of  the  trailer  before  installation  of 
the  material.  Cleaning  the  surface  before 
application  of  the  material  can  be  a  labor- 
intensive  and  costly  process.  In  addition, 
certain  types  of  conspicuity  materials  cannot 
be  properly  installed  over  or  around  rivets 
and  welds. 

Grote  Industries.  Inc..  a  manufacturer 
of  lighting  devices,  mirrors,  wiring 
systems,  emergency  warning  equipment, 
and  switches  stated: 

As  a  manufacturer  of  painted,  plated,  and 
decorated  parts,  many  of  which  require 
adhesive  labels,  the  importance  of  good 
surface  preparation  is  well  (known)  to  us. 
There  is  a  wide  range  of  surfaces  found  on 
both  new  and  in-service  trailers  (e.g..  steel, 
aluminum,  wood,  fiberboard,  various  types 
and  grades  of  paint,  etc.)  and  they  will  or 
have  been  exposed  to  a  wide  range  of 
contaminants  and  environmental  effects  (e.g., 


salt,  water,  oil.  gas.  dirt.  dust,  wind  abrasion, 
diesel  fuel.  etc.).  The  net  effect  is  a  huge 
variety  of  possible  barriers  to  good  adherence 
of  conspicuity  tapw.  It  is  clear  that  many  if 
(not)  all  in-service  trailers  will  have  surfaces 
that  are  chipped,  oxidized,  rusted,  dirty,  oily, 
dented,  scratched,  and  contaminated  in 
numerous  ways  and  combinations  of  ways. 
The  only  way  to  provide  even  a  chance  for 
adherence  of  conspicuity  tape  would  be  to 
restore  the  trailer's  finish  to  its  original 
condition;  a  process  that  will  be  both  costly 
and  time  consuming. 

XTRA  also  expressed  concerns  about 
getting  conspicuity  materials  to  adhere 
to  the  surface  of  older  trailers.  XTRA 
stated: 

Any  retrofitting  requires  the  application  of 
materials  to  trailers  in  varying  conditions  and 
produces  less  than  optimal  results.  Trailer 
surfaces  must  be  cleaned  to  achieve 
satisfactory  adhesion.  Conspicuity  treatments 
cannot  be  applied  satisfactorily  in  cold  and 
adverse  weather  conditions.  Because  of  the 
lack  of  indoor  facilities,  this  limits  the  time 
of  year  in  which  conspicuity  treatments 
could  be  applied  in  many  areas  of  the 
country  Retrofitting  of  trailers  may  have  to 
be  repeated  to  maintain  the  conspicuity  to 
the  standard  because  of  durability  problems 
in  applying  materials  to  existing  trailers. 

The  SOIC  indicated  that  it  is  not 
aware  of  any  intermodal  chassis  fleets 
which  utlUze  conspicuity  treatments 
other  than  required  lights  and  reflectors. 
The  SOIC  stated: 

Many,  if  not  most,  intermodal  chassis  in 
service  today  have  been  coated  with  wax- 
based  coatings.  Tape  materials  will  not 
adhere  to  these  coatings  and  it  would  be 
necessary  to  apply  the  retroreflective  tape  to 
metal  plates  which  must  then  be  riveted  or 
welded  to  the  chassis  structure. 

In  addition,  because  intermodal  chassis 
have  very  narrow  profiles  at  the  front  and 
rear,  it  will  be  necessary  for  most  chassis 
fleet  operators  to  purchase  new  identification 
markings  and  reapply  them  in  new  locations 
in  order  to  comply  with  the  rules  being 
contemplated  hereunder.  A  third  technical 
ptroblem,  not  encountered  in  the  manufacture 
of  new  equipment,  is  that  adhesive  films 
cannot  generally  be  applied  under  very  low 
temperature  or  high  humidity  conditions, 
thus  affecting  the  ease  of  application  of  many 
field  locations. 

Schneider  explained  that  in  the  case 
of  polyurethane  paints  and  other  high 
gloss  enamel  surfaces,  all  road  grime 
must  be  removed  from  the  surface  prior 
to  applying  the  conspicuity  treatment. 
Schneider  indicated  that  normally  an 
ordinary  solvent  is  sufficient  to  properly 
clean  the  surface.  It  was  emphasized 
that  surface  temperature  is  critical.  The 
surface  of  the  trailer  must  be  greater 
than  4.4"C  (40''F)  for  proper  adhesion  of 
the  conspicuity  treatment. 

Schneider  also  indicated  that  it  had 
experienced  difficulty  applying 
retroreflective  sheeting  to  rear  underride 
devices.  Schneider  stated: 
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The  application  of  reflective  sheeting  to  the 
rear  underxide  protection  of  semi-trailers  is 
best  done  when  the  underride  protection  is 
brand  new.  When  applying  to  an  old  surface 
that  has  the  normal  wear  and  tear  type 
abrasions  and  nicks  in  the  f>ainted  surface 
that  has  resulted  in  a  certain  amount  of 
surface  rust,  the  surface  must  be  buffed  clean, 
painted,  allowed  to  dry  and  then  have  the 
reflective  sheeting  applied  in  a  retrofit 
operation.  This  is  one  of  the  more  costly 
aspects  of  applying  reflective  sheeting  to  the 
rear  of  the  trailer  during  retrofit  and  it  is  also 
an  area  of  high  maintenance  because  of  the 
abrasion  and  scuffing  of  the  reflective 
sheeting  caused  by  locking  devices  which 
attach  to  the  bumper  at  the  dock  areas  during 
loading  and  unloading  of  the  semi-trailer. 

By  contrast,  the  OOIDA  indicated  that 
none  of  its  members  had  submitted 
complaints  concerning  technical 
problems  applying  conspicuity 
treatments  to  trailers. 

The  3M  Corporation  stated  that 
"Proper  surface  preparation  protocols, 
tests  for  surface  evaluation  and 
application  techniques  have  been 
developed  which,  when  followed  and 
used  with  properly  manufactured 
adhesive  systems,  ensure  optimal 
conditions  for  the  formation  of  adhesive 
bonds."  The  3M  Corporation  also  stated: 

There  are  some  surface  coatings,  such  as 
"non-hardening"  paint,  which  are  formulated 
to  have  very  low  surface  energy.  An  alternate 
(non-adhesive)  system  is  required  to  affix 
conspicuity  treatments  to  these  substrates. 

The  FHWA  recognizes  the  difficulties 
that  motor  carriers  have  had  retrofitting 
conspicuity  treatments  to  older  trailers. 
The  agency  has  considered  the  technical 
problems  associated  with  installing 
conspicuity  treatments  as  part  of  the 
process  for  preparing  the  preliminary 
regulatory  evaluation  (PRE)  to 
accompany  this  notice.  The  agency  has 
also  considered  the  scheduling 
problems  cited  by  the  commenters  and 
used  this  information  as  one  of  the 
factors  for  deciding  to  propose  a  two- 
year  phase-in  period  for  installing 
retroreflective  materials  on  trailers  that 
are  not  equipped  with  any  form  of 
conspicuity  treatment,  and  a  10-year 
transition  period  to  replace  non- 
conforming treatments  with 
retroreflective  material  that  conforms  to 
the  NHTSA  requirement. 

The  agency  believes  that,  in  most 
cases,  retroHtting  an  older  trailer  would 
not  require  major  repairs  of  the  trailer. 
Generally,  thorough  cleaning  and  proper 
preparation  of  the  surfaces  on  which  the 
retroreflective  materials  would  be 
applied  should  be  adequate  to  ensure 
that  the  tape  sticks  to  the  trailer  for  the 
remainder  of  the  trailer's  service  life. 
The  FHWA  encourages  commenters  to 
this  NPRM  to  provide  additional 
information,  including  color 


photographs,  concerning  surface 
conditions  of  in-service  trailers  that 
require  extensive  repairs  prior  to 
applying  conspicuity  materials. 

In  response  to  comments  concerning 
the  difficulty  of  retrofitting  conspicuity 
treatments  to  the  rear  underride  guard, 
the  FHWA  is  not  proposing  that  carriers 
be  required  to  apply  retroreflective 
material  at  that  location.  The  FHWA 
believes  that  requiring  conspicuity 
treatments  on  the  rear  underride  guard 
would,  in  many  cases,  also  require  the 
complete  refurbishment  of  the 
underride  device  and  significantly 
increase  the  economic  burden  of  a 
retrofitting  rule.  Extensive  work  on  the 
underride  device  would  increase  the 
amount  of  time  the  trailer  would  be  out 
of  revenue  service,  and  the  labor, 
supplies  and  materials  needed  to 
complete  the  retrofitting  process.  While 
there  are  potential  safety  benefits  to 
having  conspicuity  treatments  on  the 
rear  underride,  the  agency  does  not  have 
enough  information  to  ensure  that  safety 
benefits  that  would  be  gained  by 
requiring  the  retrofitting  of  conspicuity 
treatments  on  the  underride  guard 
exceed  the  costs  for  installing  and 
maintaining  the  reflective  material  in 
that  location.  The  FHWA  requests 
comments  from  all  interested  parties  on 
this  issue. 

Color  Combinations  Currently  Used  by 
Motor  Carriers 

The  FHWA  received  numerous 
comments  from  industry  groups,  motor 
carriers,  and  manufacturers  of 
retroreflective  sheeting  in  response  to 
the  request  for  information  about 
current  conspicuity  schemes.  Both 
supporters  and  opponents  of  the 
retrofitting  rulemaking  provided 
detailed  descriptions  of  the  types  of 
reflective  tape/material  in  use  on  trailers 
manufactured  before  December  1,  1993. 

Gra-Gar,  Inc.  (Gra-Gar),  which 
operates  approximately  8,000  trailers 
manufactured  before  IDecember  1,  1993, 
indicated  that  all  of  its  older  trailers  are 
marked  with  a  "light  blue  diamond 
grade  reflective  tape"  which  is 
compatible  with  the  color  scheme  on  its 
trailers.  Gra-Gar  believes  that  this  color 
scheme  is  adequate  and  provides  high 
visibility  during  nighttime  hours. 

Mobil  Oil  Corporation  (Mobil),  with  a 
domestic  fleet  of  more  than  200  trailers 
(primarily  MC-306  specification  cargo 
tanks),  is  concerned  that  the  FHWA's 
rulemaking  does  not  acknowledge 
additional  trailer  visibility  enhancement 
associated  with  the  use  of  retroreflective 
corporate  logos.  Mobil  stated: 

Mobil's  conspicuity  enhancements  to 
trailer  sides  include  application  of  two  2- 
inch-wide  strips  of  white  retroreflective  tape: 


one  delineating  the  trailer  overturn  rail  and 
one  delineating  the  trailer  lower-side  rails; 
two  retroreflective  corporate  logos:  one  27- 
inch  diameter  "Pegasus"  medallion  and  one 
23-inch  high  by  77-inch  "Mobil "  trademark 
on  each  side  of  cargo  tank  equipment. 
Mobil's  conspicuity  enhancements  to  the 
trailer  rear  include  application  of  one  19-inch 
high  by  66-inch  length  retroreflective 
"Mobil"  trademark  and  an  eight-inch  high  by 
108-inch  length  retroreflective  bumper  strip. 
Retroreflective  DOT  placards  have  also  been 
applied  to  both  sides  and  the  front  and  rear 
heads  of  cargo  tank  equipment. 

The  3M  Corporation  stated: 

In  addition  to  the  NHTSA  standard  Red  & 
White  sheeting,  we  have  supplied  prismatic 
material  for  conspicuity  in  Blue  &  White, 
Red,  Orange,  White  and  other  colors.  These 
colors  were  chosen  for  their  compatibility 
with  existing  graphics  or  corporate  identity 
systems,  as  well  as  for  their  conspicuity. 

The  3M  Corporation  indicated  that  its 
own  vehicles  have  been  marked  with 
conspicuity  materials  since  1979.  Red 
and  white  markings  are  used  on  the  rear 
of  the  trailer  and  white  markings  are 
used  on  the  sides. 

The  American  Movers  Conference 
stated: 

The  use  of  reflective  treatment  for  trailers 
is  not  new  in  the  moving  industry.  Movers 
have  been  installing  reflective  markings  on 
trailers  for  a  numtter  of  years.  As  an  example. 
North  American  Van  Lines  began  installing 
reflective  logos  and  "barricades  "  on  the  rear 
doors  of  their  trailers  in  1969,  and  since  1968 
have  been  using  "jumtio"  reflective  logos  and 
sheeting  on  the  sides  of  trailers.  In  addition, 
some  of  their  more  recently  acquired  trailers 
are  also  equipped  wi^l  \v^  inchl  reflective 
silver  striping  along  the  side  rails. 
Mayflower,  Allied  and  United  have  likewise 
been  using  reflective  enhancements  to 
highlight  their  corporate  logos  on  the  sides 
and  rear  of  trailers. 

Schneider  National  (Schneider) 
indicated  that  it  has  approximately 
21,000  trailers  that  have  reflective 
sheeting  applied  in  a  pattern  established 
by  the  company  to  meet  its  internal 
requirements  established  in  1987. 
Schneider  uses  orange  reflective 
sheeting  (2-inch  by  12-inch  segments)  in 
an  altemati|ig  pattern  to  outline  the 
perimeter  of  the  rear  of  its  van-type 
trailers.  Both  of  the  vertical  supports  of 
the  rear  underride  device  as  well  as  the 
horizontal  member  have  white  reflective 
sheeting  applied  (one  12-inch  segment 
for  the  vertical  components,  and  one  36- 
inch  segment  for  the  horizontal 
component).  The  sides  of  the  trailers  are 
outlined  in  a  pattern  of  36-inch  long,  2- 
inch  wide  orange  reflective  sheeting. 

The  ATA  indicated  that  a  number  of 
motor  carrier  fleets  are  already  using 
reflective  materials  that  meet  or  exceed 
the  NHTSA  requirements  for  reflectance 
and  that  the  prevailing  33621opinion  among 
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these  fleets  is  that  the  color  red  should 
be  used  only  on  the  rear  of  all  trailers. 
The  ATA  stated: 

Current  fleet  applications  of  reflective 
materials  follow  the  NHTSA  rule  in  the 
scheme  of  application,  with  a  few  basic 
deviations.  Most  fleets  use  a  broken  line  on 
the  side  of  trailers.  The  rears  of  the  trailers 
have,  for  the  most  part,  a  broken  outline  and/ 
or  a  barricade  pattern.  The  deviations  from 
the  NHTSA  rule  are  the  use  of  other  colors 
than  red,  e.g.,  blue,  orange  or  green  and 
leaving  tajje  off  underride  devices  and  the 
top  of  headerboards. 

In  response  to  the  comments,  the 
FHWA  is  proposing  to  allow,  during  a 
10- year  transition  period,  motor  carriers 
to  use  color  combinations  other  than  red 
and  white  to  satisfy  the  proposed 
retrofitting  requirements.  At  the  end  of 
this  transition  period,  however,  motor 
carriers  would  be  required  to  use 
conspicuity  treatments  that  conform  to 
the  NHTSA  requirements  for  trailers 
manufactured  on  or  after  December  1, 
1993.  As  indicated  earlier  in  this  notice, 
the  FHWA  believes  that  there  are  safety 
benefits  associated  with  the  use  of  other 
color  combinations.  There  is  insufficient 
data  to  require  motor  carriers  to 
immediately  remove  conspicuity 
treatments  that  have  been  applied  to 
trailers  manufactured  before  December 
1,  1993.  The  effectiveness  of  these 
alternate  approaches,  in  terms  of  getting 
the  attention  of  motorists,  may  be  close 
enough  to  the  NHTSA  standard  that  a 
requirement  to  replace  existing 
treatments  prior  to  the  end  of  the  useful 
service  life  of  the  trailers  would  not  be 
cost  effective.  Therefore,  the  agency  is 
proposing  to  allow,  during  a  10-year 
transition  period,  alternate  colors  or 
color  combinations,  with  the  stipulation 
that  red  retroreflective  sheeting  or  reflex 
reflectors  cannot  be  used  along  the  sides 
of  the  trailer  unless  it  is  part  of  a  red  and 
white  pattern. 

With  regard  to  commenters  requesting 
that  the  FHWA  consider  allowing  the 
use  of  reflective  logos  as  a  substitute  for 
the  more  conventional  forms  of 
conspicuity  treatments,  the  FHWbA  is 
not  aware  of  any  research  data  or  other 
information  that  would  support  such  a 
decision.  Therefore,  the  FHWA  is  not 
proposing  to  allow  the  use  of  logos  in 
lieu  of  retroreflective  material  in  the 
locations  specified  in  FMVSS  No.  108. 
However,  logos  may  be  used  in  addition 
to  the  retroreflective  material. 

Costs  To  Install  Conspicuity  Treatments 

The  FHWA  received  numerous 
comments  from  private  citizens,  motor 
carriers,  industry  groups  and 
manufacturers  concerning  the  costs  of 
installing  conspicuity  treatments. 


Generally,  the  private  citizens 
estimated  that  retrofitting  a  trailer  costs 
less  than  $200.  Most  of  the  commenters 
stated  that  Landstar  System  retrofitted 
its  trailers  at  a  cost  of  $125  to  $135  per 
trailer  for  a  total  cost  of  approximately 
$1  million.  However,  none  of  the 
commenters  provided  documentation  of 
these  estimates,  and  Landstar  System 
did  not  submit  comments. 

As  far  as  comments  from  the  industry, 
Ryder  Commercial  Leasing  &  Services 
(Ryder)  indicated  that  when  a  trailer  is 
"almost  new"  it  typically  costs  $250 
(material,  labor  and  adequate  attention/ 
skill  in  cleaning)  for  a  48-foot  trailer,  if 
the  NHTSA  requirement  for  reflective 
material  on  the  rear  underride  is 
excluded. 

Contract  Freighters,  Inc.  stated  that 
"A  recent  quote  from  a  current  vendor 
to  supply  reflective  material  came  to 
approximately  $50.00  per  trailer.  This 
estimate  included  material  for  the  sides 
and  rear  of  the  trailer."  The  labor 
involved  would  include  approximately 
"one-hour  per  trailer  at  an  average  labor 
rate  of  $30.00  per  hour." 

Bestway  Systems,  Inc.  estimates  that 
the  cost  of  conspicuity  markings  would 
be  approximately  $90  per  trailer  for  the 
tape  plus  a  minimum  of  2  hours  labor 
at  $35  per  hour  for  a  total  of  $160. 

The  Interstate  Truckload  Carriers 
Conference  (ITCC)  commented  that  its 
members  reported  costs  ranging  from 
$65  for  1,248  square  inches  of  reflective 
material  to  $150  for  2,424  square  inches 
of  material.  The  ITCC  also  stated: 

There  is  a  variance  of  up  to  30  percent  in 
the  cost  of  materials  for  those  carriers  using 
a  similar  number  of  square-inch  treatments. 
Thus,  one  carrier  with  2,500  square  inches  of 
conspicuity  treatments  reports  a  cost  of 
SI 00.00  per  trailer  for  materials,  which 
generally  consist  of  the  retroreflective 
treatment,  tape,  screws,  and  other  required 
materials.  Other  carriers  experience  a  much 
greater  materials  cost,  such  as  S580.00  for 
3,456  square  inches  of  treatment. 

Labor  costs  vary  as  well,  and  reflect  the 
amount  of  time  needed  to  adequately  prepare 
the  trailer  surface  for  adhesive  application,  to 
trim  the  material,  and  the  like.  Some  carriers 
have  not  directly  figured  the  labor  cost  of 
applying  conspicuity  treatments,  as  it  is 
performed  within  the  general  duties  of  shop 
personnel.  Other  carriers  report  labor  costs 
per  trailer  of  as  much  as  $300.00,  again 
depending  upon  the  amount  of  treatments 
per  trailer.  Only  a  few  carriers  reported 
seeking  bids  from  outside  vendors  for 
conspicuity  application,  and  reported  quotes 
of  about  SI 85.00  per  trailer  for  labor  costs 
only. 

The  ATA  believes  that  the  labor  costs 
for  retrofitting  tape  cannot  be  accurately 
determined  due  to  extreme  variations  in 
serviceable  trailer  conditions.  However, 
the  ATA  estimates  that  the  total  cost  per 


trailer  could  reach  $1,400.  The  ATA 
derived  its  estimate  as  follows: 

ATA  Estimate  for  Retrofitting  a 
Trailer  With  Conspicuity  Material 


MATERIALS: 

Tape 

Ctiemicals  

Repair  parts  (rubrails) 
LABOR: 

Cleaning/grease  

Cleaning/oxide  

Vehicle        repairs 
rutxails). 


(replace 


Total  Cost 


$75-100 

25-150 

200 

175-200 

300 

500 


1.400 


The  National  Private  Truck  Council 
stated  that  some  of  its  members  reported 
an  approximate  cost  of  $250  for  parts 
and  labor  with  a  high-end  of  $740  per 
trailer. 

The  Steamship  Operators  Intermodal 
Committee  (SOIC)  stated: 

The  costs  to  apply  conspicuity  treatment  to 
existing  intermodal  chassis  vary  widely, 
depending  on  the  fleet  operator's  labor 
arrangements  and  the  location  at  which  the 
work  is  accomplished.  Material  ex{>enses 
range  from  a  low  of  S40.00  per  chassis  to  a 
high  of  $75.00.  Labor  costs  range  from  $25.00 
per  hour  at  some  non-union  locations  to 
S48.00  at  some  unionized  fecilities.  Two  to 
four  man-hours  would  be  required  to  apply 
the  material. 

Thus,  the  direct  costs  for  applying 
retroreflective  materials  to  a  container 
chassis  can  vary  from  a  low  of  $90.00  to  a 
high  of  $267.00.  It  is  SOIC's  view  that  the 
mean  is  probably  in  the  $210.00  range.  This 
does  not  include  transportation  to  and  from 
rejjair  shops  nor  out-of-service  time. 

The  Pacific  Merchant  Shipping 
Association  estimates  that  the  cost  for  a 
conspicuity  retrofit  would  be 
approximately  $470  per  chassis.  This 
includes  the  cost  of  a  new  "stepguard," 
labor,  plates  and  tape.  The  estimate  does 
not  include  the  cost  of  down  time  for 
the  chassis  or  for  drayage  to  and  from 
the  retrofit  site. 

The  AMC  indicated  that  its  members 
reported  costs  from  $250  to  $500  for 
reflective  tape  with  labor  costs  between 
$150  on  a  relatively  new  trailer  and 
$300  for  a  trailer  that  required  surface 
preparation. 

Tne  PMAA  surveyed  its  members  and 
determined  that  the  cost  of  installing 
reflective  material  is  estimated  to  be 
approximately  $500  per  vehicle.  The 
association  believes  that  when  vehicle 
down  time  and  administrative  expenses 
are  considered,  the  total  cost  per  trailer 
would  rise  to  more  than  $1,000. 

Schneider  National  indicated  that  the 
cost  of  retrofitting  an  individual  trailer 
is  approximately  $180  for  materials  and 
labor.  Schneider  National  also  indicated 
that  there  is  a  cost  associated  with 
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pulling  a  trailer  out  of  the  fleet  for  the 
retrofitting  process.  The  cost  for  pulling 
the  trailer  out  of  revenue  service  is  $75 
per  day.  The  company  believes  a  trailer 
can  be  retrofitted  with  only  one  day  of 
lost  productivity. 

Yellow  Freight  Systems.  Inc.  (Yellow) 
estimates  the  cost  of  retroHtting  the 
trailers  in  its  fleet  to  be  between  S168.ll 
and  $183.94  depending  on  the  tyf>e  of 
trailer. 

In  addition  to  motor  carriers  and 
leasing  companies,  the  FHWA  received 
one  comment  from  a  trailer 
manufacturer.  Reliance  Trailer 
Manufacturing  (Reliance).  Reliance 
reported  that  its  costs  to  install 
conspicuity  treatments  on  new  trailers 
is  between  $125  and  $175.  Reliance  also 
stated: 

On  a  used  trailer,  the  cost  to  install  the 
reflective  tape  would  be  significantly  higher. 
This  additional  cost  is  due  to  the  preparation 
required  [for  the  I  contact  surface  of  the  trailer 
prior  to  application  of  retroreflective 
sheeting.  The  additional  time  required  to 
sand,  prime,  and  paint  throughout  the 
installation  process  could  range  from  S200- 
Sl  ,000  per  trailer.  (In  addition  to  the  regular 
conspicuity  cost.) 

The  FHWA  estimates  that  the  total 
costs  of  retrofitting  a  45-53  foot  van- 
type  trailer  would  be  approximately 
$316.  This  estimate  includes  the  cost  for 
the  retroreflective  tape  ($97),  labor 
($75),  and  the  loss  in  revenues  while  the 
trailer  is  being  retrofitted  ($144).  Details 
about  how  the  agency  developed  its 
estimates  for  the  costs  of  retrofitting  are 
presented  later  in  this  notice  as  well  as 
in  the  FHWA's  preliminary  regulatory 
evaluation  (PRE).  The  FHWA  notes  that 
it  is  reasonable  to  expect  that  some 
motor  carriers  may  be  able  to  retrofit 
their  trailers  for  less  than  the  FHWA's 
estimates  while  others  may  end  up 
spending  more.  However,  the  FHWA 
believes  it  is  very  unlikely  that  motor 
carriers  would  have  to  spend  $1,400,  as 
the  ATA  estimates. 

Based  upon  the  information  presented 
by  the  commenters,  the  FHWA  does  not 
believe  that  the  amount  of  cleaning  and 
repairs  required  to  comply  with  the 
proposed  requirements  would  reach  the 
levels  estimated  by  the  ATA  (i.e., 
approximately  $700  for  rubrail  repair/ 
replacement,  and  approximately  $400 
for  cleaning  grease  and  oxidation  off  the 
surfaces  of  the  trailer).  The  ATA's 
estimate,  when  compared  to  the 
estimates  of  other  commenters,  appears 
to  be  a  worst  case  scenario  for  a  vehicle 
that  has  not  been  cleaned  on  a  regular 
basis,  or  the  physical  appearance  of 
which  has  not  been  maintained.  The 
agency  believes  this  worst  case  scenario 
would  only  be  applicable  to  a  small 
fraction  of  the  flatbed  and  heavy  hauler 


trailers  that  would  be  subject  to  this 
rulemaking.  The  FHWA  believes  that 
most  motor  carriers  have  adequately 
maintained  their  vehicles  and  that 
$1,100  in  repairs  would  not  be 
necessary  to  comply  with  the  proposed 
requirements. 

The  FHWA  requests  additional 
comments  from  motor  carriers  that 
believe  their  costs  for  retrofitting  a 
trailer  would  greatly  exceed  the 
agency's  estimates.  Commenters  are 
encouraged  to  provide  detailed 
information  on  how  their  estimates  were 
prepared,  especially  if  the  estimates  are 
based  upon  first-hand  experience 
retrofitting  vehicles  in  their  fleet. 

Summary  of  the  FHWA's  Rationale  for 
Issuing  the  NPRM 

The  FHWA  recognizes  the  technical 
and  economic  concerns  of  commenters 
opposed  to  a  retrofitting  requirement. 
However,  based  upon  the  information 
currently  available,  the  agency  believes 
that  retrofitting  of  trailers  with 
conspicuity  treatments  v«dll  provide 
significant  safety  benefits.  Retrofitting 
appears  to  be  cost-effective  and 
technically  feasible. 

The  FHWA  has  completed  a 
preliminary  regulatory  evaluation  (PRE) 
for  this  rulemaking.  A  copy  of  the  PRE 
is  included  in  the  docket.  Three  key 
issues  were  considered  in  determining 
whether  to  issue  a  notice  of  proposed 
rulemaking. 

The  first  issue  is  the  cost  of  installing 
retroreflective  material  on  older 
vehicles.  The  surfaces  of  many  of  the 
older  trailers  will  require  preparation 
(e.g.,  removal  of  oxidation,  pre-treating, 
etc.)  to  ensure  that  the  retroreflective 
tape  adheres.  In  many  cases  the  trailer 
will  have  to  be  removed  from  revenue 
service  to  complete  the  retrofit. 
Therefore,  the  FHWA  is  proposing  a 
two-year  phase-in  period  to  allow  motor 
carriers  to  complete  the  retrofitting  at 
routine  maintenance  intervals.  The 
FHWA  estimates  that  the  total  cost 
(conspicuity  material,  labor,  and  the 
loss  in  revenues)  for  retrofitting  a  45-53 
foot  trailer  would  be  approximately 
$316,  with  the  cost  for  shorter  trailers 
being  less. 

The  second  issue  is  the  voluntary  use 
of  retroreflective  material  on  older 
trailers  by  certain  fleets.  A  large  number 
of  fleets  have  been  using  conspicuity 
treatments  on  their  trailers  since  the 
mid-1980's.  However,  many  of  the  color 
schemes  as  well  as  the  levels  of 
reflectivity  of  the  tape  used  on  the  older 
trailers  differ  from  the  NHTSA 
requirements  for  trailers  manufactured 
on  or  after  December  1 ,  1993.  If  these 
motor  carriers  are  required  to  replace 
the  retroreflective  materials  that  they 


voluntarily  installed  to  improve  safety, 
it  would  have  the  effect  of  penalizing 
motor  carriers  that  demonstrated  an 
extra  level  of  safety  consciousness.  This 
would  have  the  unintended  effect  of 
discouraging  motor  carriers  from 
exploring  innovative  approaches  to 
improving  safety.  With  this  in  mind,  the 
FHWA  is  proposing  to  allow  these 
motor  carriers  10  years  to  remove 
alternative  conspicuity  treatments 
applied  to  trailers  manufactured  before 
December  1,  1993. 

The  third  issue  concerns  the  projected 
safety  benefits  of  trailer  conspicuity 
material  that  meets  the  NHTSA 
requirement.  The  NHTSA  estimates  that 
retroreflective  tape  could  lead  to  a  25 
percent  reduction  in  rear  end  collisions 
and  a  15  percent  reduction  in  side 
impact  collisions.  From  data  available  at 
the  time  of  the  NHTSA's  final  rule 
implementing  conspicuity 
enhancements,  tractor-trailer 
combinations  were  involved  aimually  in 
about  11,000  accidents  in  which  they 
were  struck  in  the  side  or  rear  at  night. 
Within  this  group  of  accidents,  about 
8,700  injuries  and  about  540  fatalities 
occurred.  The  NHTSA  indicated  that  the 
conspicuity  requirements,  when  fully 
implemented,  are  expected  to  prevent, 
annually,  2,113  of  these  accidents.  The 
NHTSA  estimated  1,315  fewer  injuries 
and  about  80  fewer  fatalities  would 
occur. 

In  1995  there  were  an  estimated 
16,674  nighttime  accidents  in  which 
one  commercial  motor  vehicle  and  one 
passenger  vehicle  were  involved.  All  of 
these  accidents  resulted  in  a  fatality, 
injury,  or  one  of  the  vehicles  incurring 
damage  severe  enough  to  require  that 
the  vehicle  be  towed  from  the  accident 
scene.  In  4,734  of  these  accidents,  a 
passenger  vehicle  rear-ended  or  struck 
the  side  of  a  combination  vehicle — a 
truck  or  truck-tractor,  towing  one  or 
more  trailers.  It  is  estimated  that  more 
than  4,200  injuries  occurred  in  these 
nighttime  accidents. 

Looking  specifically  at  fatal  accidents, 
the  NHTSA's  Fatality  Analysis 
Reportiag  System  (PARS)  data  for  1995 
indicate  there  were  2,587  fatal  accidents 
involving  one  commercial  motor  vehicle 
and  one  passenger  vehicle.  In  1,819  of 
these  fatal  accidents,  the  commercial 
motor  vehicle  was  a  combination 
vehicle.  Of  the  1,819  fatal  accidents 
between  a  passenger  vehicle  and  a 
combination  vehicle,  200  cases  were 
nighttime  accidents  in  which  the 
passenger  vehicle  rear-ended  the  trailer. 
The  result  was  224  fatalities  (compared 
to  54  fatalities  for  50  nighttime 
accidents  in  which  a  passenger  vehicle  . 
rear-ended  a  single-unit  commercial 
motor  vehicle).  Nighttime  accidents  in 
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which  the  passenger  vehicle  struck  the 
side  of  a  trailer  at  an  angle  accounted  for 
115  incidents  resulting  in  a  total  of  136 
fatalities. 

FHWA  Estimates  of  the  Costs  and 
Benefits 

The  FHWA  has  completed  a 
preliminary  regulatory  evaluation 
comparing  the  projected  safety  benefits 
of  a  retrofitting  requirement  to  the 
potential  economic  impact  on  the  motor 
carrier  industry.  The  following 
discussion  summarizes  the  FHWA's 
analysis.  A  copy  of  the  complete  PRE  is 
available  for  review  in  the  docket. 

Based  upon  an  analysis  and 
comparison  of  the  estimated  costs  and 
benefits  of  two-,  three-,  and  five-year 
phase-in  period  options  for  a  retrofitting 
requirement,  the  FHWA  is  proposing  a 
two-year  phase-in  period  for  trailers  that 
are  not  currently  equipped  with 
retroreflective  sheeting.  The  FHWA 
estimates  that  the  total  costs  for  motor 
carriers  to  comply  with  the  proposed 
requirements  within  a  two-year  period 
would  be  $339  million,  with  the  safety 
benefits  (fatalities  and  injuries 
prevented)  and  economic  benefits 
(property  damage  prevented)  totaling 
$741  million.  The  FHWA  estimates  that 
this  rulemaking  would  apply  to 
approximately  1.4  miUion  trailers  if  a  2- 
year  phase-in  period  were  allowed 
(fewer  trailers  would  be  subject  to  the 
rulemaking  if  the  3-or  5-year  phase-in 
periods  were  chosen).  It  is  estimated 
that  the  rulemaking  would,  over  a  ten 
year  period,  prevent  258  fatalities  and 
4,224  injuries  associated  with  passenger 
cars  colliding  with  trailers.  In  addition, 
this  rule  would  prevent  approximately 
5,300  property  damage  only  (PDO) 
accidents.  The  FHWA  believes  the 
projected  safety  benefits  (in  terms  of 
accidents  prevented  and  lives  saved) 
outweigh  the  economic  burden  on  the 
motor  carrier  industry.  The  following 
section  provides  a  detailed  discussion  of 
how  the  FHWA  prepared  its  estimates  of 
the  costs  and  benefits. 

The  costs  are  considered  one-time 
costs  in  that  the  conspicuity  treatments 
will  not  need  to  be  replaced  during  the 
remaining  years  of  the  useful  service 
lives  of  the  trailers  that  would  be  subject 
to  the  retrofitting  requirement.  The 
estimates  for  the  benefits  are  the  total 
expected  benefits  over  the  remaining 
years  of  the  useful  service  lives  of  the 
trailers  that  would  be  retrofitted. 

Generally,  there  are  three  types  of 
costs  associated  with  retrofitting:  the 
tape  or  reflex  reflectors;  the  labor 
required  to  apply  it;  and,  the 
opportunity  cost  of  withdrawing  the 
trailer  from  revenue-producing  service. 
The  following  describes  how  the  FHWA 


arrived  at  its  estimates  for  the  different 
types  of  costs  and  benefits. 

Costs  for  Retroreflective  Sheeting 

The  NHTSA's  preliminary  regulatory 
evaluation  used  a  tape  cost  of  $.675  per 
linear  foot  for  50  mm  (2-inch)  wide  tape. 
Based  upon  comments  to  the  NHTSA 
rulemaking  and  further  analysis,  the 
NHTSA  adjusted  this  figure  to  $1.29  in 
its  final  regulatory  evaluation. 

The  amount  of  tape  required  to 
retrofit  a  trailer  varies  with  its  size.  For 
example,  a  28-foot  trailer  would  need  47 
feet  of  tape:  14  feet  of  material  per  side 
(because  the  rule  would  require  that  at 
least  50  percent  of  the  length  of  the 
trailer  must  be  covered);  an  8-foot  strip 
along  the  bottom  of  the  rear;  2  pairs  of 
one  foot  strips  for  the  outline  of  the 
upper  rear,  and  approximately  seven 
feet  of  material  for  the  underride  guard. 
(The  FHWA  notes  that  the  estimated 
cost  for  retrofitting  a  rear  underride 
guard  that  does  not  require  complete 
refurbishment  was  included  in  the  PRE 
although  the  FHWA  is  not  proposing 
that  carriers  be  required  to  install 
conspicuity  materials  on  the  underride 
guard.)  By  contrast  a  48-foot  trailer 
would  require  the  use  of  an  additional 
It)  feet  of  material  for  each  side  of  the 
trailer  or  a  total  of  67  feet  of  tape. 

The  NHTSA  estimated  that  the  total 
cost  for  the  tape  would  be  $60.84  for  28- 
foot  trailers,  $77.67  for  40-42  foot 
trailers,  and  $86.73  for  45-53  foot 
trailers.  The  FHWA  adjusted  these 
figures  to  account  for  inflation  between 
1992,  when  the  NHTSA's  final 
regulatory  evaluation  was  completed, 
and  1995.  This  adjustment,  based  upon 
the  producer  price  index  for  industrial 
commodities  (See  Table  b63  from  the 
Economic  Report  of  the  President,  1996, 
ISBN  0-16-048501-0),  increased  the 
costs  to  $65.04  for  28-foot  trailers, 
$83.03  for  40-42  foot  trailers,  and 
$92.71  for  45-53  foot  trailers. 

The  FHWA  made  an  additional 
adjustment  to  take  into  consideration 
the  comments  to  the  ANPRM.  The 
additional  adjustment  increased  the  cost 
by  approximately  $4.50  per  trailer.  The 
total  estimated  tape  cost  is  $69.54  for 
28-foot  trailers,  $87.53  for  40-42  foot 
trailers,  and  $97.21  for  45-53  foot 
trailers. 

Cost  for  Labor  To  Apply  the 
Retroreflective  Sheeting  to  the  Trailers 

The  FHWA  used  an  average  wage  of 
$25  per  hour,  including  fringe  benefits, 
for  calculating  labor  costs.  The  NHTSA 
estimated  that  it  takes  30  minutes  to 
install  tape  on  a  trailer.  While  this  is  a 
reasonable  estimate  for  factory  installed 
tape,  the  FHWA  recognizes  that  it 
would  take  longer  to  retrofit  a  trailer. 


This  assumption  is  supported  by  the 
docket  comments.  Trailers  will 
generally  have  to  be  prepared  and 
cleaned  for  the  conspicuity  treatment. 
Trailers  which  have  holes  and  other 
damage  may  require  more  extensive 
repairs. 

The  comments  to  the  docket,  as  well 
as  observations  by  FHWA  staff  during  a 
1994  site  visit  to  a  Roadway  terminal 
(documentation  of  the  visit  is  included 
in  the  docket  file),  indicate  that  the 
amount  of  time  required  to  retrofit  a 
trailer  will  vary  significantly  with  trailer 
type  and  condition.  For  example, 
trailers  with  outer  posts  may  require 
more  extensive  work  than  trailers  with 
smooth  exterior  surfaces. 

Taking  into  account  these 
considerations,  the  FHWA  estimates 
that  the  retrofitting  process  for  the 
average  28-foot  trailer  would  take  2 
hours  to  complete.  The  agency  estimates 
that  the  time  required  to  retrofit  40-42 
foot  and  45-53  foot  trailers  would  be  2.5 
and  3  hours,  respectively.  The  FHWA's 
preliminary  estimates  of  labor  costs  are 
$50,  $62.50,  and  $75  for  the  28-,  40-42, 
and  45-53  foot  trailers,  respectively. 

Opportunity  Costs 

Estimating  the  value  of  revenue  that 
cannot  be  generated  while  the  trailer  is 
being  retrofitted  is  difficult  because  of 
the  variety  of  trailer  types,  the  variety  of 
motor  carrier  operations  and  the  rates 
that  are  charged,  and  the  overall  manner 
in  which  some  trailers  are  used — being 
left  idle  at  the  motor  carrier's  terminals 
for  periods  of  time  that  may  be  as  short 
as  a  few  hours  to  several  days. 

The  FHWA  believes  that  it  is  more 
likely  than  not  that  a  large  percentage  of 
trailers  would  have  to  undergo  routine 
repair  and/or  maintenance  at  some 
point  during  the  two-year  phase-in 
period.  Retrofitting  trailers  at  the  same 
time  that  repairs  or  maintenance  are 
performed  would  result  in  negligible 
opportunity  cost  since  the  trailers 
would  not  be  generating  revenue  in  any 
case.  Even  the  trailers  that  do  not 
require  routine  repairs  may  be  idle  at 
some  point  during  the  phase-in  period 
and  could  be  retrofitted  at  minimal 
opportimity  cost.  However,  the  less  time 
motor  carriers  have  to  comply  with  the 
retrofitting  requirement,  the  less  likely  it 
is  that  they  could  take  advantage  of  the 
routine  repair  or  maintenance  cycles  or 
periods  when  the  vehicle  would  be  idle. 
This  means  that  the  opportunity  cost 
increases  as  the  phase-in  period 
decreases. 

The  FHWA  does  not  have  the  detailed 
information  required  to  develop  a 
comprehensive  model  of  opportunity 
costs.  Therefore,  the  agency  constructed 
a  simple  model  which  relates  the  costs 
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to  the  logarithm  of  the  phase-in  period. 
With  a  five-year  period,  the  estimated 
opportunity  cost  per  trailer  would  be 
$62.  while  the  cost  for  a  three-year 
phase-in  period  would  be  $91.  The 
opportunity  costs  for  two-year  phase-in 
period  would  be  $144. 

Number  of  Trailers 

The  FHWA  estimates  that  there  are 
2.1  million  trailers  and  semi-trailers  in 
operation  as  of  January  1994.  This 
estimate  is  based  largely  upon  the  U.S. 
Bureau  of  the  Census  trailer  production 
data. 

The  NHTSA  in  its  final  regulatory 
evaluation  estimated  that  the  average 
trailer  has  a  usable  service  life  of 
approximately  14  years.  Commenters  to 
both  the  NHTSA's  NPRM  and  the 
FHWA's  ANPRM  generally  agreed  with 
this  estimate.  Tank  trailers  are  both 
more  expensive  and  more  durable  than 
other  types  of  trailers  and  are  believed 
to  have  a  useful  life  of  approximately  20 
years. 

The  FHWA  used  data  from  the  Truck 
Trailer  Manufacturers  Association 
(TTMA)  and  the  U.S.  Bureau  of  the 
Census  concerning  the  number  of 
trailers  sold  in  the  United  States.  This 
data  was  compiled  by  trailer  type  and 
year  for  the  previous  25  years.  The 
TTMA  data  was  available  through  1993. 
The  NHTSA  estimated  that  170.000  new 
trailers  would  be  sold  annually.  The 
FHWA  used  the  NHTSA  estimate  for 
1994  and  1995. 

Given  the  trailer  sales  data  and  the 
average  trailer  useful  service  life 
estimates,  the  FHWA  determined  that 
the  number  of  trailers  in  use  at  the  end 
of  1995  was  approximately  2.12  million. 
However,  not  all  of  these  trailers  would 
be  affected  by  this  regulation  since  some 
of  the  vehicles  would  reach  the  end  of 
their  service  life  before  the  end  of  the 
two-year  phase-in  period  for  compliance 
with  the  final  rule.  In  addition,  some  of 
these  trailers  already  have  conspicuity 
markings  (although  the  markings  may 
not  be  in  conformance  with  the  NHTSA 
specifications)  which  would  enable 
motor  carriers  to  continue  operating 
these  vehicles  during  the  proposed  10- 
year  transition  period  for  replacing  non- 
conforming conspicuity  treatments.  The 
10-year  transition  period  coincides  with 
the  end  of  the  useful  service  Ufe  of  most 


of  the  older  trailers  currently  in  use, 
with  the  exception  of  tank  trailers.  The 
FHWA  believes  that  the  number  of 
trailers  that  will  have  to  be  retrofitted 
under  the  two-year  option  would  be 
1,373,000.  The  number  of  trailers  that 
would  be  retrofitted  if  the  three-year 
option  was  chosen  would  be  1,202,000 
while  the  number  that  would  be  covered 
under  the  five-year  option  would  be 
834,000. 

VVith  regard  to  the  number  of  trailers 
that  would  have  to  have  non- 
conforming conspicuity  treatments 
replaced  at  the  end  of  the  10- year 
transition  period,  the  FHWA  estimates 
most  of  these  vehicles  will  be  tank 
trailers  since  the  useful  service  life  of 
this  type  of  trailer  is  approximately  20 
years.  Tank/dry  bulk  trailers  are 
approximately  2  percent  of  the  fleet 
population  and  tank/liquids  or  gas 
trailers  represent  7.4  percent  of  the 
population  of  trailers  [1992  Truck 
Inventory  and  Use  Survey,  U.S.  Census 
Bureau).  Applying  these  estimates  to  the 
1995  data,  there  are  approximately 
199,280  tank  trailers  (all  types).  It  is 
believed  that  only  a  fraction  of  these 
trailers  have  been  voluntarily  retrofitted 
with  non-conforming  conspicuity 
treatments.  If  20  percent  of  these  trailers 
would  be  covered  by  a  requirement  to 
replace  non-conforming  treatments,  the 
agency  estimates  less  than  40,000  tank 
trailers  would  have  to  have  non- 
conforming conspicuity  treatments 
replaced  before  they  reach  the  end  of 
their  useful  service  life. 

Total  Costs  for  Retrofitting  Trailers 

Based  upon  the  information  currently 
available  concerning  the  costs  for 
retroreflective  sheeting,  labor,  and 
opportunity  costs,  and  the  estimates  of 
the  number  of  trailers  for  which  motor 
carriers  would  be  required  to  take  some 
type  of  actions  to  comply  with  the 
proposed  requirements,  the  FHWA 
believes  the  total  costs  for  retrofitting 
under  the  2-year  option  would  be  $339 
million.  The  costs  for  the  3-year  option 
would  be  $238  million  while  the  costs 
for  the  5-year  option  would  be  $138 
million.  It  should  be  noted  that 
opportimity  cost  makes  up  45  percent  of 
the  total  cost  for  the  2-year  option,  and 
decreases  to  only  27  percent  of  the  costs 
for  the  5-year  phase  in  period.  These 


estimates  are  for  a  10-year  period 
discounted  at  a  7-percent  rate. 

Benefits  of  a  Retrofitting  Requirement 

The  estimated  benefits  of  this 
rulemaking  are  a  reduction  in  the 
number  of  fatalities,  injuries,  and 
property  damage  only  (PDO)  accidents 
caused  by  nighttime  accidents  in  which 
a  passenger  car  collides  with  the  rear  or 
side  of  a  trailer.  The  FHWA  estimates 
that  over  a  10-year  period,  a  total  of  258 
fataUties  and  4,224  injuries  would  be 
prevented  because  of  this  rule.  The 
following  table  shows  the  number  of 
accidents  and  injuries  prevented.  The 
net  present  value  of  this  level  of 
accident  reduction  is  $741  million. 

The  reduction  in  fatalities  comprises 
the  largest  component  of  benefits,  at 
over  65  percent  of  the  total.  The  second 
largest  component  is  maximum  adjusted 
injury  scale  (MAIS)  3  accidents,  which 
constitute  10.5  percent  of  the  total 
benefits.^ 

Distribution  of  Dollar  Amounts 
OF  Benefits 


Severity 

Number 

Percent 

total  tiene- 

«s 

PDO  

MAIS  1  

5,379 

3,282 

615 

265 

40 

22 

258 

5.2 
3 

MAIS  2  

66 

MAIS  3  

105 

MAIS  4  

4  1 

MAIS  5  

46 

Fatality 

66 

Benefits  are  spread  unevenly  over  the 
10-year  analysis  period.  Benefits  are 
expected  to  peak  two  years  after  the 
effective  date  of  the  final  rule,  after 
which  there  is  a  slow  decline.  Two 
years  after  the  effective  date  of  the  final 
rule,  all  trailers  covered  by  the 
retrofitting  requirement  would  have 
conspicuity  treatments.  As  the 
population  of  pre-1993  trailers 
decreases,  the  benefits  of  the  retrofitting 
rule  would  decline.  This  pattern  holds 
for  both  discounted  and  non-discounted 
dollars  as  well  as  for  accidents.  By  the 
year  2000,  all  trailers  would  be  required 
to  be  equipped  with  conspicuity 
treatments,  and  nighttime  accidents 
would  fall  by  15  percent  (for  retrofitted 
trailers  still  in  use). 


'The  Abbreviated  Injury  Scale  (AIS)  was 
developed  by  the  American  Medical  Association 
and  the  American  Association  for  Automotive 
Medicine  to  measure  the  threat  to  life  of  an 


accident.  The  MAIS  refers  to  the  maximum  (most 
severe)  injury  sustained  in  a  crash.  The  scale  ranges 
from  0  for  no  injury  to  6  for  a  fotaliry.  A  more 
detailed  discussion  of  MAIS,  including  examples  of 


the  types  of  injuries  that  are  included  in  each  of  the 
levels,  is  included  in  the  FHWA's  preliminary 
regulatory  evaluation  (PRE)  for  this  rulemaking.  A 
copy  of  the  PRE  is  contained  in  FHWA  Docket  No. 
MC-94-1. 
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Summary  of  Cqsts  and  Benefits  of  Conspicuity  Retrofit  Options 


options  (or  retrofitting  phase-in  period 


Estimated  number  o1  trailers  that  would  have  to  be  retrofitted 

Estimated  benefits  (Smillions)  

Estimated  costs  (Smillions)  

Estimated  Net  Benefit  (Smillions) 

Benefit-to-cost  ratio  

Fatalities  prevented  (during  a  10-year  period) 

Injuries  prevented  (dunng  a  10-year  period)  


2  years 


3  years 


1.373.000 

1.202.000 

834.000 

741 

634 

425 

339 

238 

138 

402 

396 

288 

2.2 

2.7 

3.1 

258 

226 

160 

4,224 

3.701 

2.615 

5  years 


The  benefit  of  this  regulation  results 
from  an  expected  15  percent  reduction 
in  nighttime  side  and  rear  crashes  into 
trailers,  and  an  expected  19  percent 
reduction  in  the  severity  of  certain 
property  damage  only  accidents.  These 
estimates  come  from  the  NHTSA.  which 
performed  extensive  fleet  evaluations  in 
the  1980's.  According  to  the  NHTSA. 
these  kinds  of  accidents  result  in  an 
average  of  536  fatalities  annually,  and 
almost  8.800  injuries,  most  of  which  are 
minor.  This  proposal  would  prevent 
between  258  fatalities  over  a  10-year 
period. 

The  monetary  value  of  these  benefits 
range  from  over  $741  million  for  the  2- 
year  phase  in  to  $425  for  the  5  year 
phase  in.  Under  all  of  the  phase-in 
options  the  ratio  of  the  benefits  to  costs 
exceeds  two.  with  the  ratio  increasing  as 
the  phase-in  period  is  extended.  More 
importantly,  all  three  scenarios  yield  net 
benefits  (benefits  minus  costs)  in  excess 
of  $280  million,  with  net  benefits 
increasing  as  the  phase-in  period  is 
shortened. 

Two  issues  which  could  affect  these 
results  are  the  number  of  trailers  already 
equipped  with  conspicuity  marking, 
and  the  safety  impact  of  existing 
markings  which  are  not  in  compliance 
with  the  NHTSA  specifications.  The 
FHWA  estimates,  based  on  non-random 
observation  and  anecdotal  information, 
that  approximately  20  percent  of  trailers 
manufactured  prior  to  December  1. 
1993,  have  some  form  of  conspicuity 
treatment.  Although  the  FHWA  does  not 
have  data  concerning  the  effectiveness 
of  the  alternate  conspicuity  treatments 
that  are  currently  in  use  on  trailers 
manufactured  prior  to  December  1, 
1993.  the  agency  believes,  based  upon 
the  NHTSA's  research,  that  many  of  the 
alternate  retroreflective  sheeting 
treatments  improve  conspicuity  and 
provide  potential  safety  benefits.  Some 
form  of  conspicuity  treatment  is  better 
than  no  conspicuity  treatment,  with  the 
most  effective  form  of  conspicuity 
treatment  being  a  system  that  conforms 
to  the  NHTSA  standard.  The  FHWA 
requests  comments  from  motor  carriers 
using  conspicuity  treatments  that  differ 
from  that  required  by  the  NHTSA. 


Specifically,  the  FHWA  requests 
information  concerning  a  reduction  in 
the  number  of  accidents  in  which 
passenger  cars  collide  with  the  sides  of 
rear  of  trailers. 

Discussion  of  the  Proposed  Regulatory 
Language 

The  FHWA  proposes  to  amend  the 
FMCSRs  by  adding  a  new  §  393.13, 
Retroreflective  sheeting  and  reflex 
reflectors,  requirements  for  semi-trailers 
and  trailers  manufactured  before 
December  1,  1993.  This  section  would 
be  added  to  subpart  B  of  part  393, 
Lighting  Devices,  Reflectors,  and 
Electrical  Equipment.  Paragraph  (a) 
would  provide  the  applicability  for 
§  393.13.  The  proposed  requirements 
would  not  apply  to  trailers  that  are 
manufactured  exclusively  for  use  as 
offices  or  dwellings  because  these  types 
of  trailers  are  rarely  transported  at  night. 
In  addition,  the  NHTSA  conspicuity 
requirements  do  not  apply  to  this  type 
of  trailer.  The  FHWA  is  proposing  to 
exclude  pole  trailers  (as  defined  in 
§  390.5)  from  the  conspicuity 
requirements  because  these  trailers 
generally  do  not  have  side  and  rear 
surfaces  to  which  conspicuity 
treatments  could  be  applied  in  a  cost- 
effective  manner.  The  agency  notes  that 
§  393.11  does  require  lamps  and 
reflectors  on  pole  trailers  and  requests 
comments  on  whether  retrofitting  of 
conspicuity  materials  should  be 
required  on  all  pole  trailers,  including 
those  that  are  currently  manufactured 
without  any  type  of  conspicuity 
treatment. 

In  addition,  the  FHWA  is  proposing  to 
exclude  trailers  that  are  being  towed  in 
a  driveaway-towaway  operation  (as 
defined  in  §  390.5).  This  would  not  be 
a  blanket  exception  for  certain  types  of 
trailers,  but  an  exception  that  would 
cover  certain  movements  of  trailers. 
Examples  of  the  types  of  transportation 
that  would  be  covered  include 
movements  between  a  dealership  or 
other  entity  selling  or  leasing  the  trailer 
and  a  purchaser  or  lessee,  to  a 
maintenance/repair  facility  for  the 
repair  of  disabling  damage  (as  defined 
in  §390.5). 


Paragraph  (b)  would  encourage  motor 
carriers  to  retrofit  their  trailers  with  a 
conspicuity  system  that  meets  all  of  the 
requirements  applicable  to  trailers 
manufactured  on  or  after  December  1, 
1993.  but  allow  the  use  of  alternate 
color  or  color  combination  of 
retroreflective  sheeting  or  reflex 
reflectors  during  a  10-year  transition 
period.  At  the  end  of  the  10-year  period, 
all  trailers  would  be  required  to  have 
conspicuity  treatments  identical  to  the 
NHTSA  requirements.  Although  the 
FHWA  is  proposing  to  allow  motor 
carriers  a  certain  amount  of  flexibility 
with  regard  to  the  colors  of 
retroreflective  tape  or  reflex  reflectors, 
the  locations  for  the  conspicuity 
treatments  would  be  required  to 
conform  to  those  specified  in  the 
NHTSA  regulations. 

Paragraph  (c)  would  cover  the 
locations  for  retroreflective  sheeting, 
excluding  the  use  of  the  reflective 
material  on  the  rear  underride  device. 
Paragraph  (d)  would  specify  the 
locations  for  the  arrays  of  reflex 
reflectors,  excluding  the  use  of  reflectors 
on  the  rear  underride  device.  The 
FHWA  recognizes  the  concerns  that 
motor  carriers  have  about  conspicuity 
treatments  on  the  rear  impact  guards  or 
rear  underride  devices.  Consequently, 
the  agency  has  tentatively  determined 
that  motor  carriers  should  not  be 
required  to  apply  conspicuity  material 
to  the  rear  underride  device.  However, 
the  FHWA  specifically  requests 
comments  from  motor  carriers  as  to 
whether  the  underride  device  should  be 
excluded  as  a  required  location  for 
reflective  material. 

With  regard  to  the  effective  date  for 
the  retrofitting  requirements,  the  FHWA 
is  proposing  that  motor  carriers  be 
allowed  2  years  from  the  effective  date 
of  the  final  rule,  to  retrofit  trailers 
operated  in  interstate  commerce.  Motor 
carriers  would  be  allowed  10  years  from 
the  effective  date  of  the  final  rule  to 
replace  non-conforming  conspicuity 
treatments  with  ones  that  meet  the 
NHTSA  requirements  for  newly 
manufactured  trailers. 
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Applicability  to  Canadian  and  Mexican 
Vehicles 

The  FHWA  is  not  proposing  an 
exemption  for  trailers  operated  in  the 
United  States  by  Canada-  and  Mexico- 
based  motor  carriers.  Although  the 
Federal  governments  of  Canada  and 
Mexico  have  not  indicated  whether  they 
intend  to  require  retrofitting  of  the 
trailers  operating  in  their  countries,  the 
FHWA  believes  that  it  is  appropriate  to 
require  retrofitting  of  conspicuity 
treatments  on  foreign-based  trailers 
manufactured  prior  to  the  December  1. 
1993,  if  those  vehicles  are  operated 
within  the  United  States.  This 
preliminary  decision  is  consistent  wi^ 
the  applicability  of  the  requirements  of 
parts  393  and  396  of  the  FMCSRs  and 
ensures  that  all  commercial  motor 
vehicles  operating  in  interstate  or 
foreign  commerce  within  the  United 
States  are  required  to  meet  the  same 
safety  standards.  The  FHWA 
specifically  requests  comments  from 
Canada-  and  Mexico-based  motor 
carriers. 

Rulemaking  Analysis  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  room  at  the 
above  address.  Comments  received  after 
the  comment  closing  date  will  be  filed 
in  the  docket  and  will  be  considered  to 
the  extent  practicable,  but  the  FHWA 
may  adopt  a  final  rule  at  any  time  after 
the  close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  in  the  docket 
relevant  information  that  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866  and  significant  within  the 
meaning  of  Etepartment  of 
Transportation  regulatory  policies  and 
procedures.  The  FHWA  has  prepared  a 
preliminary  evaluation  of  the  economic 
impact  the  proposed  regulatory  changes 
would  have  on  the  motor  carrier 
industry.  A  copy  of  the  preliminary 
regulatory  evaluation  is  included  in  the 
docket  file. 

The  FHWA  estimates  that  the  total 
costs  for  motor  carriers  to  comply  with 
the  proposed  requirements  wi^in  a  2- 
year  period  would  be  $339  million,  with 


the  safety  and  economic  benefits 
totaling  $741  million.  The  FHWA 
estimates  that  this  rulemaking  would 
apply  to  approximately  1.4  million 
trailws.  It  is  estimated  that  the 
rulemaking  would,  over  a  ten  year 
period,  prevent  258  fatalities  and  4,224 
injuries  associated  with  passenger  cars 
colliding  with  trailers.  In  addition,  this 
rule  would  prevent  approximately  5,300 
property  damage  only  (PDO)  accidents. 

Tne  costs  are  considered  one-time 
costs  in  that  the  conspicuity  treatments 
will  not  need  to  be  replaced  during  the 
remaining  years  of  the  useful  service 
lives  of  the  trailers  that  would  be  subject 
to  the  retrofitting  requirement.  The 
estimates  for  the  benefits  are  the  total 
expected  benefits  over  the  remaining 
years  of  useful  service  lives  of  the 
trailers  that  would  be  retrofitted.  A  copy 
of  the  FHWA's  preliminary  regulatory 
evaluation  has  been  placed  in  the 
docket. 

Based  upon  the  information  received 
in  response  to  this  NPRM,  the  FHWA 
will  carefully  consider  the  costs  and 
benefits  associated  with  establishing  a 
conspicuity  retrofitting  requirement. 
The  FHWA  requests  comments, 
information,  and  data  concerning  the 
economic  impact  of  establishing 
retrofitting  requirements. 

Regulatory  Flexibility  Act 

The  FHWA  has  evaluated  the  effects 
of  the  proposed  regulatory  changes  on 
small  entities.  A  copy  of  the  Regulatory 
Flexibility  Analysis  is  provided  in  the 
docket  file.  Generally,  the  costs  per 
trailer  for  retrofitting  should  be 
comparable,  but  not  necessarily 
identical,  for  both  large  motor  carriers 
and  small  motor  carriers.  For  example, 
large  carriers  will  be  able  to  obtain 
discounts  when  ordering  conspicuity 
materials  in  bulk.  The  costs  for  the 
retroreflective  tape  needed  to  comply 
with  the  proposed  requirement  is  $69.54 
for  28  foot  trailers,  $87.53  for  40-42  foot 
trailers,  and  $97.21  for  45-53  foot 
trailers.  The  FHWA's  preliminary 
estimates  of  labor  costs  are  $50,  $62.50, 
and  $75  for  the  28-,  40-42,  and  45-53 
foot  trailers,  respectively.  The  FHWA 
believes  the  opportunity  cost  would  be 
approximately  $144  per  trailer. 
Therefore,  the  costs  per  trailer  for  small 
entities  would  be  $263  for  28-foot 
trailers,  $293  for  40-42  foot  trailers, 
$316  for  45-53  foot  trailers.  The  costs 
would  only  apply  to  small  entities  that 
have  trailers  that  were  manufactured 
before  December  1, 1993,  and  have  not 
already  been  retrofitted  with  a 
conspicuity  system  that  would  satisfy 
the  proposed  requirements. 
Furthermore,  the  costs  would  only  be 
applicable  if  the  small  entities  intend  to 


continue  to  operate  these  older  trailers 
after  the  proposed  2-year  phase-in 
period. 

As  of  September  1996,  the  FHWA 
estimates  that  there  were  approximately 
382,128  interstate  motor  carriers.  Of 
these  carriers,  136,360  own,  term-lease 
or  trip-lease  6  or  fewer  trailers  (68,405 
have  1  trailer,  45,770  have  2-3  trailers, 
and  22,185  have  4-6  trailers).  The 
number  of  motor  carriers  that  own, 
term-lease  or  trip-lease  more  than  6 
trailers  but  fewer  than  21  is  21,793 
(6,658  carriers  have  7-8  trailers.  6,197 
have  9-11  trailers,  3,887  carriers  have 
12-14  trailers,  2,779  carriers  have  15-17 
trailers,  and  2.272  carriers  have  18-20 
trailers).  If  only  those  motor  carriers  that 
own,  term-lease,  or  trip-lease  20  or 
fewer  trailers  are  considered  small 
entities,  this  rulemaking  could  have  an 
economic  impact  on  up  to  158,153  small 
entities. 

The  economic  impact  on  each  of  the 
motor  carriers  would  vary  depending  on 
the  number  of  trailers  that  the  carrier 
would  be  responsible  for  retrofitting  by 
the  end  of  the  2-year  phase-in  period, 
and  the  size  of  those  trailers.  If,  for 
example,  the  carrier  only  operates  one 
45-53  foot  trailer,  the  total  economic 
impact  would  be  $316.  If  the  carrier 
operates  20  such  trailers  that  have  to  be 
retrofitted,  the  total  economic  impact 
would  be  $  6,320. 

The  Small  Business  Administration 
(SBA),  which  oversees  agencies' 
compliance  with  the  Regulatory 
Flexibility  Act,  has  published 
guidelines  to  classify  small  business. 
The  SBA  has  indicated  that  for  entities 
engaged  in  motor  freight  transportation 
and  warehousing,  small  businesses  are 
those  with  $18.5  million  or  fewer 
dollars  in  annual  receipts.  Therefore,  if 
the  motor  carrier  described  in  the 
preceding  example  is  a  private  motor 
carrier  with  its  principal  business  being 
something  other  than  transportation, 
and  operates  20,  45-53  foot  trailers  and 
has  annual  receipts  of  $18.5  million,  the 
total  economic  impact  would  be  less 
than  one-tenth  of  one  percent  of  the 
private  motor  carrier's  annual  receipts 
($6,320/$18.5  million).  If  this  carrier 
operated  100  trailers  and  had  annual 
receipts  of  $18.5  million,  the  economic 
impact  would  be  approximately  two- 
tenths  of  one  percent  of  the  carrier's 
annual  receipts  ($31,600/$18.5  million). 

Based  on  its  preliminary  regulatory 
flexibility  analysis  summarized  above, 
the  FHWA  believes  that  this  proposed 
rule,  if  adopted,  would  a^ect  a 
substantial  number  of  small  entities,  but 
would  not  have  a  significant  impact  on 
these  entities.  Based  upon  the 
information  received  in  response  to  the 
NPRM,  the  FHWA,  in  compliance  with 
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the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354;  5  U.S.C.  601-612).  will  further 
consider  the  economic  impacts  of  these 
potential  changes  on  small  entities.  The 
FHWA  requests  comments,  information, 
and  data  on  these  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  any 
unfunded  mandates  on  State,  local,  or 
tribal  governments  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532-1538).  However,  this 
rule  would  likely  result  in  a  Federal 
mandate  requiring  expenditure  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year.  Therefore,  the  FHWA 
has  prepared  a  separate  written 
statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Act.  A  copy 
of  the  FHWA's  Regulatory 
Accountability  and  Reform  Analyses  is 
included  in  the  docket. 

Regulation  Identification  Number 

A  regulation  identiHcation  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 


the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  393 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety. 

Issued  on:  June  8, 1998. 
Kenneth  R.  Wykle, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49.  Code 
of  Federal  Regulations,  chapter  m,  as 
follows: 

PART  393— [AMENOEO] 

1.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  Section  1041(b)  of  Pub.  L.  102- 
240.  105  Stat.  1914,  1993  (1991);  49  U.S.C 
31136  and  31502;  49  CFR  1.48. 

2.  Section  393.13  is  added  to  read  as 
follows: 

§  393. 1 3.    Retrorvllectlve  sheeting  and 
reflex  reflectors,  requirements  for  semt- 
tratters  and  trailers  manufactured  before 
DecemtMr  1,1993. 

(a)  Applicability.  All  trailers  and 
semi-trailers  manufactured  prior  to 
December  1, 1993,  which  have  an 
overall  width  of  2,032  mm  (80  inches) 

or  more  and  a  gross  vehicle  weight  ^ 

rating  of  4,536  kg  (10,001  pounds)  or 
more,  except  trailers  that  are 
manufactured  exclusively  for  use  as 
offices  or  dwellings  and  pole  trailers  (as 
defined  in  §  390.5)  and  trailers 
transported  in  a  driveaway-towaway 
operation,  must  be  equipped  with 
retroreflective  sheeting  or  an  array  of 
reflex  reflectors  that  meet  the 
requirements  of  this  section.  Motor 
carriers  have  until  [two  years  from  the 
effective  date  of  the  final  rule]  to 
comply  with  the  requirements  of  this 
section. 

(b)  Retroreflective  sheeting  and  reflex 
reflectors.  Motor  carriers  are  encouraged 
to  retrofit  their  trailers  with  a 
conspicuity  system  that  meets  all  of  the 
requirements  applicable  to  trailers 
manufactured  on  or  after  December  1 , 
1993,  including  the  use  of  retroreflective 
sheeting  or  reflex  reflectors  in  a  red  and 
white  pattern  (see  Federal  Motor 
Vehicle  Safety  Standard  No.  108  (49 
CFR  571.108),  S5. 7,  Conspicuity 
systems).  Motor  carriers  which  do  not 
retrofit  their  trailers  to  meet  the 
requirements  of  FMVSS  No.  108,  for 
example  by  using  an  alternative  color 
pattern,  must  comply  with  the 
remainder  of  this  paragraph  and  with 
paragraph  (c)  or  (d)  of  this  section. 


Retroreflective  sheeting  or  reflex 
reflectors  in  colors  or  color 
combinations  other  than  red  and  white 
may  be  used  on  the  sides  or  lower  rear 
area  of  the  semi-trailer  or  trailer  until 
[ten  years  from  the  effective  date  of  the 
final  rule).  The  alternate  color  or  color 
combination  must  be  uniform  along  the 
sides  and  lower  rear  area  of  the  trailer. 
The  retroreflective  sheeting  or  reflex 
reflectors  on  the  upper  rear  area  of  the 
trailer  must  be  white  and  conform  to  the 
requirements  of  FMVSS  No.  108  (S5.7). 
Red  retroreflective  sheeting  or  reflex 
reflectors  shall  not  be  used  along  the 
sides  of  the  trailer  unless  it  is  used  as 
part  of  a  red  and  white  pattern. 
Retroreflective  sheeting  shall  have  a 
width  of  at  least  50  mm  (2  inches). 

(c)  Locations  for  retroreflective 
sheeting. — (1)  Sides.  Retroreflective 
sheeting  shall  be  applied  to  each  side  of 
the  trailer  or  semi-trailer.  Each  strip  of 
retroreflective  sheeting  shall  be 
positioned  as  horizontally  as 
practicable,  beginning  and  ending  as 
close  to  the  front  and  rear  as  practicable. 
The  strip  need  not  be  continuous  but 
the  sum  of  the  length  of  all  of  the 
segments  shall  be  at  least  half  of  the 
length  of  the  trailer  and  the  spaces 
between  the  segments  of  the  strip  shall 
be  distributed  as  evenly  as  practicable. 
The  centerline  for  each  array  of  reflex 
reflectors  shall  be  between  375  mm  (15 
inches)  and  1,525  mm  (60  inches)  above 
the  road  surface  when  measured  with 
the  trailer  empty  or  unladen,  or  as  close 
as  practicable  to  this  area.  If  necessary 
to  clear  rivet  heads  or  other  similar 
obstructions,  50  mm  (2  inches)  wide 
retroreflective  sheeting  may  be 
separated  into  two  25  mm  (1  inch)  wide 
strips  of  the  same  length  and  color, 
separated  by  a  space  of  not  more  than 
25  mm  (1  inch). 

(2)  Lower  rear  area.  The  rear  of  each 
trailer  and  semi-trailer  must  be 
equipped  with  retroreflective  sheeting. 
Each  strip  of  retroreflective  sheeting 
shall  be  positioned  as  horizontally  as 
practicable,  extending  across  the  full 
width  of  the  trailer,  beginning  and 
ending  as  close  to  the  extreme  edges  as 
practicable.  The  centerline  for  each  of 
the  strips  of  retroreflective  sheeting 
shall  be  between  375  mm  (15  inches) 
and  1,525  mm  (60  inches)  above  the 
road  surface  when  measured  with  the 
trailer  empty  or  unladen,  or  as  close  as 
practicable  to  this  area. 

(3)  Upper  rear  area.  Two  pairs  of 
white  strips  of  retroreflective  sheeting, 
each  pair  consisting  of  strips  300  mm 
(12  inches)  long,  must  be  positioned 
horizontally  and  vertically  on  the  right 
and  left  upper  comers  of  the  rear  of  the 
body  of  each  trailer  and  semi-trailer,  as 
close  as  practicable  to  the  top  of  the 
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trailer  and  as  far  apart  as  practicable.  If 
the  perimeter  of  the  body,  as  viewed 
from  the  rear,  is  not  square  or 
rectangular,  the  strips  may  be  applied 
along  the  perimeter,  as  close  as 
practicable  to  the  uppermost  and 
outermost  areas  of  the  rear  of  the  body 
on  the  left  and  right  sides. 

(d)  Locations  for  reflex  reflectors. — (1) 
Sides.  Reflex  reflectors  shall  be  applied 
to  each  side  of  the  trailer  or  semi-trailer. 
Each  array  of  reflex  reflectors  shall  be 
positioned  as  horizontally  as 
practicable,  beginning  and  ending  as 
close  to  the  front  and  rear  as  practicable. 
The  array  need  not  be  continuous  but 
the  sum  of  the  length  of  all  of  the  array 
segments  shall  be  at  least  half  of  the 
length  of  the  trailer  and  the  spaces 
between  the  segments  of  the  strip  shall 
be  distributed  as  evenly  as  practicable. 
The  centerline  for  each  array  of  reflex 
reflectors  shall  be  between  375  mm  (15 
inches)  and  1,525  mm  (60  inches]  above 
the  road  surface  when  measured  with 


the  trailer  empty  or  unladen,  or  as  close 
as  practicable  to  this  area.  The  center  of 
each  reflector  shall  not  be  more  than 
100  mm  (4  inches)  from  the  center  of 
each  adjacent  reflector  in  the  segment  of 
the  array.  If  reflex  reflectors  are  arranged 
in  an  alternating  color  pattern,  the 
length  of  reflectors  of  the  first  color 
shall  be  as  close  as  practicable  to  the 
length  of  the  reflectors  of  the  second 
color. 

(2)  Lower  rear  area.  The  rear  of  each 
trailer  and  semi-trailer  must  be 
equipped  with  reflex  reflectors.  Each 
array  of  reflex  reflectors  shall  be 
positioned  as  horizontally  as 
practicable,  extending  across  the  full 
width  of  the  trailer,  beginning  and 
ending  as  close  to  the  extreme  edges  as 
practicable.  The  centerline  for  each 
array  of  reflex  reflectors  shall  be 
between  375  mm  (15  inches)  and  1,525 
mm  (60  inches)  above  the  road  surface 
when  measured  with  the  trailer  empty 
or  unladen,  or  as  close  as  practicable  to 


this  area.  The  center  of  each  reflector 
shall  not  be  more  than  100  mm  (4 
inches)  from  the  center  of  each  adjacent 
reflector  in  the  segment  of  the  array. 
(3)  Upper  rear  area.  Two  pairs  of 
white  reflex  reflector  arrays,  each  pair  at 
least  300  mm  (12  inches)  long,  must  be 
positioned  horizontally  and  vertically 
on  the  right  and  left  upper  comers  of  the 
rear  of  the  body  of  each  trailer  and  semi- 
trailer, as  close  as  practicable  to  the  top 
of  the  trailer  and  as  far  apart  as 
practicable.  If  the  perimeter  of  the  body, 
as  viewed  from  the  rear,  is  not  square 
or  rectangular,  the  arrays  oiay  be 
applied  along  the  perimeter,  as  close  as 
practicable  to  the  uppermost  and 
outermost  areas  of  the  rear  of  the  body 
on  the  left  and  right  sides.  The  center  of 
each  reflector  shall  not  be  more  than 
100  mm  (4  inches)  from  the  center  of 
each  adjacent  reflector  in  the  segment  of 
the  array. 

[PR  Doc.  98-15622  Filed  6-18-98;  8:45  am  J 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-049-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Cooperative  State-Federal  Bovine 
Tuberculosis  Eradication  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  August  18,  1998  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
98-049-1,  Regulatory  Analysis  and 
Development.  PPD,  APHIS,  suite  3C03. 
4700  River  Road  Unit  118.  Riverdale. 
MD  20737-1238  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  No.  98-049- 
1.  Comments  received  may  be  inspected 
at  USDA,  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  Cooperative 
State-Federal  Bovine  Tuberculosis 


Eradication  Program,  contact  Dr.  James 
P.  Davis,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS. 
APHIS.  4700  River  Road  Unit  43. 
Riverdale.  MD  20737-1231,  (301)  734- 
5970.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Mr.  Gregg  Ramsey. 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-5682. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tuberculosis. 

OMB  Number:  0579-0084. 

Expiration  Date  of  Approval: 
September  30,  1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  United  States 
Deptutment  of  Agriculture  is 
responsible  for  preventing  the  spread  of 
serious  communicable  animal  diseases 
from  one  State  to  another,  and  for 
eradicating  such  diseases  from  the 
United  States  when  feasible. 

In  connection  with  this  mission,  the 
Animal  and  Plant  Health  Inspection 
Service  participates  in  the  Cooperative 
State-Federal  Bovine  Tuberculosis 
Eradication  Program,  which  is  a 
national  program  to  eliminate  bovine 
tuberculosis  (a  serious  disease  of 
livestock)  from  the  United  States. 

The  disease  also  affects  man  through 
contact  with  infected  animals  or  their 
byproducts.  Our  program  is  conducted 
under  the  various  States'  authorities 
supplemented  by  Federal  regulations  on 
the  interstate  movement  of  animals. 

Implementing  our  Bovine 
Tuberculosis  Eradication  Program 
necessitates  the  use  of  a  number  of 
information-gathering  documents, 
including  various  forms  needed  to 
properly  identify,  test,  and  transport 
animals.  Other  information  gathering 
documents  are  used  to  report  and 
review  epidemiological  data  collected 
during  investigations  necessary  to  locate 
the  disease  and  ensure  adequate 
controls  are  in  place  to  prevent  its 
spread.  Still  other  documents  provide 
information  we  need  to  pay  indemnity 
to  owners  of  animals  that  are  destroyed 
because  of  tuberculosis. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  lO  help  us: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g..  permitting  electronic 
submi^ion  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.32444  hours  per  response. 

Respondents:  State  Veterinarians, 
livestock  inspectors,  herd  owners. 

Estimated  annual  number  of 
respondents:  5.031. 

Estimated  annual  number  of 
responses  per  respondent:  10.642. 

Estimated  annual  number  of 
responses:  53.540. 

Estimated  total  annual  burden  on 
respondents:  17,371  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC,  this  12th  day  of 
)une  1998. 
Charles  Schwalbe. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  98-18279  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-^)43-1] 

Availability  of  an  Environmental 
Assessment 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
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ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
proposed  release  into  the  environment 
of  nonindigenous  weevils  for  use  as 
biological  control  agents  to  suppress 
hound's-tongue  (Cynoglossum 
officinale),  an  introduced  weed.  The 
environmental  assessment  has  been 
prepared  to  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impact 
and  plant  pest  risk  associated  with 
releasing  these  biological  control  agents 
into  the  environment. 

ADDRESSES:  Copies  of  the  environmental 
assessment  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
requested  to  call  ahead  on  (202)  9tO- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  COMTACT:  Dr. 
Ronald  D.  Hennessey,  Entomologist, 
Biotechnology  and  Biological  Analysis, 
PPQ,  APHIS.  4700  River  Road  Unit  133, 
Riverdale,  MD  20737,  (301)  734-7839; 
or  E-mail:  rhenness@aphis.usda.gov.  For 
copies  of  the  environmental  assessment, 
write  to  E>r.  Ronald  D.  Hennessey  at  the 
same  address.  Please  refer  to  the  title  of 
the  environmental  assessment  when 
ordering  copies. 

SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  received  an 
application  from  Montana  State 
University  for  a  permit  to  release  a 
nonindigenous  root-feeding  weevil, 
Mogulones  cruciger  (Coleoptera: 
Curculionidae),  for  biological  control  of 
hound's-tongue,  Cynoglossum  officinale 
(Boraginaceae).  Hound's-tongue  is  an 
introduced  weed  that  has  been  reported 
in  36  of  the  48  contiguous  States.  The 
purpose  of  the  proposed  action  is  to 
reduce  the  severity  of  infestations  of 
hound's-tongue  in  the  United  States 
through  the  introduction  of  M.  cruciger. 

Hound's-tongue  is  an  invasive  weed 
that  significantly  reduces  forage  and 
whose  barbed  seeds  stick  to  sheep, 
reducing  the  value  of  wool,  and  stick  to 
cattle,  causing  skin  irritation  and 
behavioral  problems.  Hound's-tongue 
also  contains  large  quantities  of 
pyrrolizidine  alkaloids,  which  are  toxic 
to  cattle  and  horses.  Distribution  of 
hound's-tongue  is  currently  increasing 
in  Montana  and  British  Columbia. 


The  applicant  is  proposing  to  collect 
the  M.  cruciger  adults  from  Hungary  and 
Serbia  and  import  them  to  the  Insect 
Quarantine  Laboratory  at  Montana  State 
University  in  Boseman,  MT.  where  their 
species  identity  would  be  confirmed, 
and  examinations  for  diseases, 
parasitoids,  and  other  contaminants 
would  be  made.  The  weevil  would  then 
be  released  in  infestations  of  hound's- 
tongue  at  several  selected  sites  in 
western  and  central  Montana. 

After  substantial  weevil  populations 
are  established,  insects  would  be 
collected  and  distributed  to  other  sites 
in  Montana.  Distribution  would  follow 
in  other  affected  States  as  soon  as 
possible.  Eventually,  the  weevil  is 
expected  to  spread  throughout  many  or 
all  of  the  36  States  in  which  hound's- 
tongue  occurs. 

If  a  permit  to  release  M.  cruciger  is 
issued,  this  weevil  will  be  the  first 
exotic  biological  control  agent  approved 
for  release  against  Hoimd's-tongue  in 
the  United  States. 

To  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impact 
and  plant  pest  risk  associated  with 
releasing  these  biological  control  agents 
into  the  environment,  we  have  prepared 
an  environmental  assessment  relative  to 
the  release  into  the  environment  of  M. 
cruciger  entitled  "Field  Release  of 
Mogulones  cruciger  (Coleoptera: 
Curculionidae).  a  Nonindigenous 
Weevil  Proposed  for  Biological  Control 
of  Hound's-Tongue,  Cynoglossum 
officinale  (Boraginaceae)"  (May  1998). 

The  environmental  assessment  has 
been  prepared  in  accordance  with:  (1) 
the  National  Environmental  Policy  Act 
of  1969.  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1509).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS"  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC,  this  12tb  day  of 
June  1998. 

Charles  Schwalbe, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  98-16280  Filed  6-18-98;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurefnent  List;  Proposed  additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

Comments  must  be  received  on  or 
before:  July  20,  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202^302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  Usted  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 
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The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed. 

Administrative  Services 

General  Services  Administration, 
Federal  Protective  Service  Division, 
450  Golden  Gate  Avenue,  San 
Francisco,  California 

NPA:  Jewish  Vocational  and  Career 
Counseling  Service.  Inc..  San 
Francisco,  California 

Facilities  Services  Support 
White  Sands  Missile  Range,  White 

Sands,  New  Mexico 
NPA:  Tresco.  Inc.,  Las  Cruces.  New 

Mexico 

Food  Service 

U.S.  Marine  Corps  Base  Dining 

Facilities.  Quantico.  Virginia 
NPA:  Fairfax  Opportunities  Unlimited. 

Inc..  Alexandria,  Virginia 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  98-16393  Filed  6-l»-98;  8:45  am] 

BILUNQ  CODE  tSSS-OI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 


the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  cerUfy  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciirrent  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List. 

Janitorial/Custodial 

Federal  Building  and  Courthouse.  1 
North  Palafox  Street.  Pensacola, 
Florida 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director 

(PR  Doc.  98-16394  Filed  6-19-98;  8:45  ami 

BILLINO  COOE  a96S-01-O 


participate  in  the  mission.  Applications 
received  after  that  date  will  be 
considered  only  if  space  and  scheduling 
constraints  permit. 

ADDRESSES:  Request  for  and  submission 
of  applications — Applications  are 
available  from  Alain  de  Sarran.  Deputy 
Director.  Office  of  International 
Operations.  East  Asia  and  the  Pacific,  at 
(202)  482-2422  or  via  facsimile  at  (202) 
501-6165.  Numbers  listed  in  this  notice 
are  not  toll-free.  An  original  and  two 
copies  of  the  required  application 
materials  should  be  sent  to  the  project 
officer  noted  above.  Applications  sent 
by  facsimile  must  be  immediately 
followed  by  submission  of  the  original 
application  to  Mr.  de  Sarran  at  the 
following  address:  Office  of 
International  Operations,  East  Asia  and 
the  Pacific.  Room  1223.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Ave.,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alain  de  Sarran  or  Paul  KuUman  at 
(202)  482-2422.  Information  is  also 
available  via  the  International  Trade 
Administration's  (ITA)  Internet  home 
page  at  "http://www.ita.doc.gov" 


summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  20,  1998. 
addresses:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jeffereon  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May  1, 
1998,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  a  notice  (63  FR 
24153)  of  proposed  addition  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  service  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  prociirement  by 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Under  Secretary  David  Aaron's  High- 
Technology  Trade  Mission  to 
Southeast  Asia 

AGENCY:  International  Trade 
Administration,  Commerce. 
action:  Notice. 


SUMMARY:  This  notice  serves  to  inform 
the  public  that  Ambassador  David  L. 
Aaron,  Under  Secretary  for  International 
Trade,  will  lead  a  High-Technology 
Trade  Mission  to  Malaysia.  Singapore, 
Thailand  and  the  Philippines, 
September  7-19,  1998.  This  notice  also 
sets  forth  mission  objectives, 
application  procedures,  and 
participation  criteria. 
DATES:  Applications  should  be 
submitted  to  Alain  de  Sarran  by  Friday, 
July  31, 1998,  in  order  to  ensure 
sufficient  time  to  obtain  in-country 
appointments  for  applicants  selected  to 


Trade  Mission  Description 

This  trade  mission  is  designed  to  lend 
high-profile  U.S.  Government  advocacy 
to  American  companies,  particularly 
small  and  medium-sized  firms,  seeking 
business  opportunities  in  high- 
technology  sectors  in  Southeast  Asia, 
and  to  demonstrate  U.S.  support  of 
countries  in  the  region  recovering  from 
the  financial  crisis.  The  current 
financial  problems  affecting  Southeast 
Asia  are  slowing  growth  in  the  short 
term.  However,  as  these  economies 
implement  financial  reforms,  their  rates 
of  economic  growth  can  be  expected  to 
resume  a  more  dynamic  pace,  thereby 
providing  U.S.  companies  with 
exceptional  high-tech  export 
opportimities. 

Government  leaders  of  Malaysia. 
Singapore,  Thailand  and  the  Philippines 
place  many  of  their  hopes  for  industrial 
modernization,  increased 
competitiveness,  and  economic  recovery 
in  their  high-tech  sectors,  and  they  often 
look  to  the  United  States  first  to  help 
fulfill  these  hopes  because  U.S.  V 

companies  possess  cutting-edge 
technology  and  know-how.  Guided  by 
reporting  on  best  export  prospects  &x)m 
the  Department's  overseas  offices,  this 
mission  endeavors  to  meet  foreign 
demand  for  information  technology, 
telecommunications  and  envirorunental 
technology. 

The  mission  wrill  visit  Kuala  Lumpur 
and  Penang.  September  7-10  ; 
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Singapore,  September  11;  Manila, 
September  12-16;  and  Bangkok, 
September  16-19.  The  program  for  the 
mission  includes  embassy  briefings  on 
the  commercial/economic  environment, 
meetings  with  potential  buyers,  agents, 
distributors  and  strategic  alliance 
partners,  and  engagements  with  Asian 
ministers  and  business  leaders  as  well 
as  American  business  executives  based 
in  Southeast  Asia. 

Trade  Mission  Goals 

The  goals  of  the  trade  mission  are  to: 

(1)  Boost  U.S.  high-technology  exports 
and  market  share  in  Southeast  Asia; 

(2)  Establish  and  expand  business 
relations  between  U.S.  executives  and 
host-country  government  and  industry 
leaders; 

(3)  Highlight  U.S.  leadership  and 
competitiveness  in  high-technology 
sectors; 

(4)  Identify  new  and  upcoming 
commercial  high-technology 
opportunities  in  the  region; 

(5)  Achieve  greater  transparency  and 
fairness  in  host-country  procurement 
and  purchasing  decisions;  and 

(6)  Demonstrate  high-visibility  U.S. 
support  for  the  Southeast  Asian 
economies  recovering  from  the  recent 
economic  downturn. 

Criteria  for  Participation 

The  recruitment  and  selection  of 
private  sector  participants  in  this 
mission  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  announced  by  Secretary 
William  Daley  on  March  3, 1997. 
Company  participation  will  be 
determined  on  the  basis  of: 

(1)  Relevance  of  the  company's 
business  line  to  the  trade  mission's 
goals; 

(2)  Potential  for  sales  to  the  selected 
high-technology  sectors  in  the  target 
countries; 

(3)  Timeliness  of  company's 
completed  application  and  payment  of 
the  participation  fee; 

(4)  Certification  that  the  company's 
product  or  service  is  manufactured  or 
produced  in  the  United  States,  or,  if 
manufactured/produced  outside  the 
United  States,  the  product/service  is 
marketed  under  the  name  of  a  U.S.  firm 
and  has  U.S.  content  representing  at 
least  51  percent  of  the  value  of  the 
finished  product  or  service. 

Any  partisan  political  activities  of  an 
applicant,  including  political 
contributions,  will  be  entirely  irrelevant 
to  the  selection  process.  Third  parties 
may  nominate  or  endorse  potential 
applicants,  but  companies  that  are 
nominated  or  endorsed  must  themselves 


submit  an  application  to  be  eligible  for 
consideration.  Referrals  from  political 
organizations  will  not  be  considered. 

Costs 

The  fee  to  participate  in  the  trade 
mission  is  $5,500  per  person.  Each 
additional  person  from  the  same 
company  costs  $500.  This  fee  does  not 
cover  travel  or  lodging  expenses. 

Authority:  15  U.S.C.  1512. 
Dated:  June  15. 1998. 
Alice  Davenport, 

Regional  Director,  Office  of  East  Asia  and 
the  Pacific,  International  Trade 
Administration,  Department  of  Commerce. 

(FR  Doc.  98-16333  Filed  6-18-98;  8:45  am] 

BlUJNa  COOe  381»-FP-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

p.D.  0d159eA] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
pubUc  meeting  of  a  subgroup  of  the  Ad 
Hoc  Crustacean  Stock  Assessment  Panel 
(SAP). 

DATES:  The  meeting  of  the  Crustacean 
SAP  held  June  1^,  1998,  will  be 
continued  on  Jxme  30,  1998  with  the 
subgroup  meeting  beginning  at  9:00  a.m. 
and  concluding  by  12:00  noon. 
ADDRESSES:  The  Crustacean  SAP 
subgroup  meeting  will  be  held  at  the 
Florida  Department  of  Environmental 
Protection,  Florida  Marine  Research 
Institute,  100  Eighth  Avenue,  Southeast, 
St.  Petersburg,  FL. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Leard,  Senior  Fishery  Biologist; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  A 
subgroup  of  the  SAP  will  convene  to 
review  stock  assessment  information  on 
spiny  lobster  and  to  develop  alternatives 
for  determining  the  overfishing  criteria 
as  required  by  the  Sustainable  Fisheries 
Act  in  accordance  with  the  original 
Federal  Register  Notice  published  May 
8,  1998. 


Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
subgroup  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  action  during 
this  meeting.  Panel  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (see 
ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  June  16,  1998. 

Dated:  June  15,  1998. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-16374  Filed  6-18-98;  8:45  am) 

BILUNQ  COOE  3610-^-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0615980] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Odfeanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  (1156, 1159); 
Issuance  of  scientific  research  permits 
(1095, 1120, 1140)  and  a  modification  to 
a  scientific  research  permit  (994). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  listed  species  for  the  purposes 
of  scientific  research  and/ or 
enhancement:  NMFS  has  received 
permit  applications  &x)m:  U.S. 
Environmental  Protection  Agency  at 
CorvaUis,  OR  (EPA)  (1156)  and  Robert  L. 
Brownell,  Jr.,  Southwest  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  La  Jolla,  CA  (SWFSC) 
(1159);  NMFS  has  issued  permits  to: 
U.S.  Bureau  of  Reclamation  at  Denver, 
CO  (USBR)  (1095);  Idaho  Department  of 
Fish  and  Game  at  Boise.  ID  (IDFG) 
(1120);  and  the  Environmental 
Conservation  Division,  Northwest 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service,  Seattle,  WA 
(NWFSC-ECD)  (1140);  and  NMFS  has 
issued  a  modification  to  a  scientific 
research  permit  to  the  Idaho 
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Cooperative  Fish  and  Wildlife  Research 
Unit  at  Moscow.  ID  (ICFWRU)  (994). 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  July  20. 1998. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permits  994,  1095,  1120, 1140, 
1156:  Protected  Resources  Division 
(PRD),  F/NW03,  525  NE  Oregon  Street, 
Suite  500,  Portland,  OR  97232-4169 
(503-230-5400). 

For  permit  1159:  Director,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200.  Long  Beach.  CA  90802-4213 
(310-980-4016). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permits  994  and  1120:  Robert  Koch. 
Portland.  OR  (503-230-5424). 

For  permits  1095.  1140,  and  1156: 
Tom  Lichatowich.  Portland,  OR  (503- 
230-5438). 
,For  permit  1159:  Michelle  Rogers, 
Endangered  Species  Division,  Silver 
Spring,  MD  (301-713-1401). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Permits  are  requested  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES)).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  below  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Issuance  of  the  permits  and 
modifications,  as  required  by  the  ESA, 
was  based  on  a  finding  that  such 
permits  and  modifications:  (1)  Were 
applied  for  in  good  faith;  (2)  would  not 
operate  to  the  disadvantage  of  the  listed 
species  which  are  the  subject  of  the 
permits;  and  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA.  These  permits  and 
modifications  were  also  issued  in 
accordance  with  and  are  subject  to  parts 
217-222  of  Title  50  CFR.  the  NMFS 


regulations  governing  listed  species 
permits. 

Species  Covered  in  this  Notice 

The  following  species  are  covered  in 
this  notice:  Chinook  salmon 
(Oncor/iyrc/ius  tshawytscha),  Coho 
salmon  [Oncorhynchus  kisutch). 
Cutthroat  trout  [Oncorhynchus  clarki 
clarkJ),  Green  sea  turtle  (Chelonia 
mydas).  Hawksbill  sea  turtle 
(EreUnochelys  imbricata],  Leatherback 
sea  turtle  [Dermochelys  coriacea). 
Loggerhead  sea  turtle  [Caretta  caretta), 
Olive  ridley  sea  turtle  [Lepidochelys 
olivacea),  and  Sockeye  salmon 
[Oncorhynchus  nerka). 

New  Applications  Received 

EPA  (1156)  requests  a  5-year  permit 
for  direct  takes  of  juvenile,  threatened, 
southern  Oregon/northern  Cahfomia 
coast  coho  salmon;  adult  and  juvenile, 
endangered,  Umpqua  River  cutthroat 
trout;  juvenile,  threatened,  naturally 
produced  and  artificially  propagated, 
Snake  River  spring/summer  chinook 
salmon;  and  juvenile,  threatened.  Snake 
River  fall  chinook  salmon  associated 
with  research  designed  to  collect  data  in 
the  South  Upmqua,  Rogue,  and  Snake 
Rivers.  ESA-listed  fish  are  proposed  to 
be  captured  using  electrofishing, 
examined,  and  released.  The  data  will 
be  used  to  enforce  the  Clean  Water  Act 
which  will  increase  the  recovery 
potential  of  listed  species.  ESA-listed 
juvenile  fish  indirect  mortalities 
associated  with  the  research  are  also 
requested. 

SWFSC  (1159)  has  requested  a  3-year 
scientific  research  permit  to  take  listed 
sea  turtles  opportunistically  during 
marine  mammal  research  surveys  in  the 
eastern  tropical  Pacific.  Authorization 
has  been  requested  to  take  up  to  400 
turtles  over  the  3-year  period  to  include 
the  following  species:  olive  ridley, 
green,  leatherback,  hawksbill,  and 
loggerhead.  The  turtles  would  be 
weighed,  photographed,  flipper  tagged, 
blood  sampled,  and  tissue  sampled. 
Additionally,  stomach  lavage  would  be 
performed  on  captured  turtles  to 
identify  prey  items  and  up  to  30  turtles 
would  be  outfitted  with  satellite 
transmitters.  The  purposes  of  the 
proposed  research  are  to  obtain  data  on 
the  geographic  distribution  and  stock 
assessment,  migratory  and  dive 
behavior,  and  habitat  needs  and  primary 
foraging  areas  of  turtles  at  sea. 

Permits  and  Modifications  Issued 

Notice  was  published  on  March  6, 
1998  (63  FR  11220)  that  an  application 
had  been  filed  by  ICFWRU  for 
modification  3  to  scientific  research 
permit  994.  Modification  3  to  permit 


994  was  issued  to  ICFWRU  on  June  12. 
1998.  Permit  994  authorizes  ICFWRU 
aimual  takes  of  adult,  threatened.  Snake 
River  spring/ summer  and  fall  chinook 
salmon  and  adult,  endangered.  Snake 
River  sockeye  salmon  associated  with  a 
study  designed  to  assess  the  passage 
success  of  migrating  adult  salmonids  at 
the  four  dams  and  reservoirs  in  the 
lower  Columbia  River,  evaluate  specific 
flow  and  spill  conditions,  and  evaluate 
measures  to  improve  adult  anadromous 
fish  passage.  For  modification  3, 
ICFWRU  is  authorized  an  increase  in 
the  annual  take  of  adult,  threatened. 
Snake  River  spring/summer  and  fall 
chinook  salmon  associated  the  study. 
Also  for  modification  3,  ICFWRU  is 
authorized  an  annual  take  of  adult, 
threatened.  Snake  River  spring/sunmier 
chinook  salmon  associated  with  a  new 
study  designed  to  determine  if  adult 
salmon  successfully  return  to  natal 
streams  or  hatcheries  after  passing 
Lower  Granite  Dam  on  the  Snake  River 
and  if  homing  is  affected  by  mode  of 
seaward  migration  (in-river  versus 
transport).  Modification  3  is  valid  for 
the  duration  of  the  permit  which  expires 
on  December  31.  2000. 
Notice  was  published  on  24  October. 

1997  (62  FR  55394)  that  an  application 
had  been  filed  by  USER  for  a  1-year 
scientific  research  permit.  Permit  1095 
was  issued  to  USBR  on  June  11. 1998. 
The  permit  authorizes  USBR  to  capture, 
handle,  and  release  juvenile,  threatened, 
SONCC  coho  salmon  associated  with 
research  designed  to  collect  data  on 
seasonal  fish  distribution  and 
abundance,  particularly  during  spring 
and  late  summer,  in  Bear  Creek  and  its 
principal  tributaries.  Little  Butte  Creek 
and  its  tributaries,  and  Big  Butte  Creek 
in  southwest  Oregon.  The  purpose  of 
the  study  is  to  support  a  proposal  to 
implement  habitat  enhancement 
activities  designed  in  part  to  increase 
instream  flows,  improve  the  reliability 
and  efficiency  of  existing  water 
supplies,  improve  water  quality  and 
environmental  values,  and  conserve 
water.  Permit  1095  expires  on 
September  30, 1998. 

Notice  was  published  on  February  19. 

1998  (63  FR  8435)  that  an  application 
had  been  filed  by  IDFG  for  a  scientific 
research/enhancement  permit.  Permit 
1120  was  issued  to  IDFG  on  June  11, 
1998.  Permit  1120  authorizes  IDFG 
annual  direct  takes  of  adult  and 
juvenile,  endangered.  Snake  River 
sockeye  salmon  associated  with  the 
continuation  of  a  captive  broodstock 
program.  The  program  will  help  to 
preserve  and  perpetuate  the  species  and 
provide  Snake  River  sockeye  salmon  for 
future  recovery  actions.  The  captive 
broodstock  program  is  a  cooperative 
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effort  among  IDFG.  NMFS,  the 
Shoshone-Bannock  Tribes,  the 
University  of  Idaho  at  Moscow,  the 
Idaho  Department  of  Environmental 
Quality,  and  the  Bonneville  Power 
Administration  (BPA).  Funding  is 
provided  by  BPA.  Incidental  takes  of 
ESA-listed  anadromous  fish  species  as  a 
result  of  releases  from  the  captive 
broodstock  program  are  also  authorized. 
Permit  1120  expires  on  December  31, 
2002. 

^4otice  was  published  on  16  April. 
199«  (G3  FR  73)  that  an  application  had 
been  filed  by  NWFSC-ECD  for  a  5-year 
scientific  research  pennit.  Permit  1140 
was  issued  on  June  12. 1998.  Permit 
1 140  authorizes  direct  takes  of  juvenile, 
endangered,  Snake  River  fall  chinook 
salmon  and  juvenile,  threatened, 
SONCC  coho  salmon  associated  with  a 
research  study  designed  to  assess  the 
relationship  between  environmental 
variables,  selected  anthropogenic 
stresses,  and  bacterial  and  parasitic 
pathogens  on  disease-induced  mortality 
in  juvenile  salirion  in  selected  coastal 
estuaries  in  Oregon  and  Washington. 
The  results  of  the  study  will  benefit 
listed  species  by  providing  a  better 
understanding  of  how  environmental 
factors  influence  disease.  Permit  1 140 
expires  on  December  31,  2002. 

Dated:  June  15, 1998. 
Patricia  A.  Montanio, 

Deputy  Director,  Office  of  Protected 
Reisovrces.  National  Marine  Fisheries  Service. 
IFR  Doc.  98-16373  Filed  6-18-98;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Ertension 
of  Approvaf  of  Information  Co)»«ction 
Requirements — Recordkeeping 
Requirements  Undef  the  Safety 
Regulations  for  Ful^Size  Crit>s 

AQ04CY:  Consumer  Product  Safety 

Commission. 

ACDOM:  Notice. 

summary:  In  the  April  7,  1998  Federal 
Register  (63  FR  16988),  the  Consumer 
Product  Safety  Commission  published  a 
notice  in  accordance  with  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  to  announce  the 
agency's  intention  to  seek  an  extension 
of  approval  through  September  30, 
2001.  of  information  collection 
requirements  in  the  safety  regulations 
for  full-size  cribs  (16  CFR  1500.18(a)(13) 
and  Part  1508).  The  Commission  now 
announces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 


request  for  extension  of  approval  of  that 
coUection  of  information. 

These  regulations  were  issued  to 
reduce  hazards  of  strangulation, 
suiTocation.  pinching.  br\iising. 
laceration,  and  other  injuries  associated 
with  full-size  cribs.  (A  full-size  crib  is 
a  crib  having  an  interior  length  ranging 
from  49V4  inches  to  55  inches  and  an 
interior  width  ranging  from  25V8  to  30'/>i 
inches.)  The  regulations  prescribe 
performance,  design,  and  labeling 
requirements  for  full-size  cribs.  They 
also  require  manufacturers  and 
importers  of  those  products  to  maintain 
sales  records  for  a  period  of  three  years 
after  the  manufacture  or  importation  of 
full-size  cribs.  If  any  full-size  cribs 
subject  to  provisions  of  16  CFR 
1500.18(a)(13)  and  Part  1508  fail  to 
comply  in  a  maimer  severe  enough  to 
warrant  a  recall,  the  required  records 
can  be  used  by  the  manufacturer  or 
importer  and  by  the  Commission  to 
identify  those  p>ersons  and  firms  who 
should  be  notified  of  the  recall. 

Additional  Iniidnnation  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington.  D.C. 
20207. 

Title  of  information  collection: 
Recordkeeping  Requirements  for  Full- 
SizeBaby  Cribs.  16  CFR  1508.10. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  coUection:  Varies, 
depending  upon  volume  of  products 
manufactured,  imported,  or  sold. 

General  description  of  respondents: 
Manu&cturers  and  importers  of  full-size 
cribs. 

Estimated  Number  of  respondents:  49. 

Estimated  average  number  of 
responses  per  respondent:  1  per  year. 

Estimated  number  of  responses  for  all 
respondents:  49  per  year. 

Estimated  number  of  hours  per 
response:  5. 

Estimated  number  of  hours  for  all 
respondents:  245  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  Unknown. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  July  20, 1998  to  (1)  Office 
of  Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  CPSC,  Office 
of  Management  and  Budget,  Washington 
D.C.  20503;  telephone:  (202)  395-7340, 
and  (2)  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207. 

Copies  of  this  request  for  an  extension 
of  an  information  collection 
requirement  are  available  from  Robert 


Frye,  Director,  Office  of  Plaiming  and 
Evaluation,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone:  (301)  504-0416,  extension 
2243. 

Dated:  June  15,  1998. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  98-16320  Filed  6-18-98;  8:45  am] 
■tixiNOOooc  as»-oi-p 


consumer  product  safety 
commissk:>n 

Notificalkm  of  Request  for  Extension 
of  Approval  of  Information  Collection 
Requirements — Recordkeeping 
Requirements  Under  the  Safety 
Regulations  for  Non-Full-Size  Cribs 

AOENCY:  Consimier  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  the  April  7,  1998  Federal 
Register  (63  FR  16989),  the  Consumer 
Product  Safety  Commission  published  a 
notice  in  accordance  with  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  to  announce  the 
agency's  intention  to  seek  an  extension 
of  approval  through  September  30, 
2001,  of  information  collection 
requirements  in  the  safety  regulations 
for  non-full-size  cribs  (16  CFR 
1500.18(aKl4)  and  Part  1509).  The 
Commission  now  announces  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval  of  that  collection  of 
information. 

These  regulations  were  issued  to 
reduce  hazards  of  strangulation, 
suffocation,  pinching,  bruising, 
laceration,  and  other  injuries  associated 
with  non-full-size  cribs.  (A  non-full-size 
crib  is  a  crib  having  an  interior  length 
greater  than  55  inches  or  smaller  than 
49^4  inches;  or  an  interior  width  greater 
than  30'/%  inches  or  smaller  than  25% 
inches;  or  both.)  The  regulations 
prescribe  performance,  design,  and 
labeling  requirements  for  non-full-size 
cribs.  They  also  require  manufacturers 
and  importers  of  those  products  to 
maintain  sales  records  for  a  period  of 
three  years  after  the  manufacture  or 
impxjrtation  of  non-full-size  cribs.  If  any 
non-full-size  cribs  subject  to  provisions 
of  16  CFR  1500.18(a)(14)  and  Part  1509 
fail  to  comply  in  a  manner  severe 
enough  to  warrant  a  recall,  the  required 
records  can  be  used  by  the  manufacturer 
or  importer  and  by  the  Commission  to 
identify  those  persons  and  firms  who 
should  be  notified  of  the  recall. 


UMI 


Federal  Register /Vol.  63,  No.  118 /Friday,  June  19,  1998 /Notices 


33635 


Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207. 

Title  of  information  collection: 
Recordkeeping  Requirements  Under  the 
Safety  Regulations  for  Non-Full-Size 
Baby  Cribs,  16  CFR  1509.12. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  Varies, 
depending  upon  volume  of  products 
manufactured,  imported,  or  sold. 

General  description  of  respondents: 
Manufacturers  and  importers  of  non- 
full-size  cribs. 

Estimated  Number  of  respondents:  49. 

Estimated  average  number  of 
responses  per  respondent:  1  per  year. 

Estimated  number  of  responses  for  all 
respondents:  49  per  year. 

Estimated  number  of  hours  per 
response:  5. 

Estimated  number  of  hours  for  all 
respondents:  245  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  Unknown. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  July  20,  1998  to  (1)  Office 
of  Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  CPSC,  Office 
of  Management  and  Budget,  Washington 
D.C.  20503;  telephone:  (202)  395-7340, 
and  (2)  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Conunission, 
Washington,  D.C.  20207. 

Copies  of  this  request  for  an  extension 
of  an  information  collection 
requirement  are  available  from  Robert 
Frye,  Director,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0416,  extension 
2243. 

Dated:  )une  15, 1998. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 
(FR  Doc.  98-16321  Filed  6-18-98;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Extension 
of  Approval  of  Information  Collection 
Requirennents — Testing  and 
Recordkeeping  Requirements  Under 
the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads 

agency:  Consumer  Product  Safety 
Commission. 


action:  Notice. 


SUMMARY:  In  the  April  7, 1998  Federal 
Register  (63  FR  16989),  the  Consumer 
Product  Safety  Commission  published  a 
notice  in  accordance  with  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  to  announce  the 
agency's  intention  to  seek  an  extension 
of  approval  through  September  30, 
2001,  of  information  collection 
requirements  in  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads  (16  CFR  Part  1632). 

In  response  to  the  Federal  Register 
notice,  one  comment  was  received,  from 
the  American  Textile  Manufacturers 
Institute  (ATMI).  In  its  comment,  ATMI 
supported  the  extension  of  approval  of 
the  collection  of  information,  adding 
that  "the  costs  incurred  with  this  data 
collection  are  minimal  and  are  now  part 
of  business  practices  for  these  two 
industry  sectors."  The  Commission  now 
announces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  approval  of  that 
collection  of  information. 

The  standard  is  intended  to  reduce 
unreasonable  risks  of  bum  injuries  and 
deaths  from  fires  associated  with 
mattresses  and  mattress  pads.  The 
standard  prescribes  a  test  to  assure  that 
a  mattress  or  mattress  pad  will  resist 
ignition  from  a  smoldering  cigarette. 
The  standard  requires  manufacturers  to 
perform  prototype  tests  of  each 
combination  of  materials  and 
construction  methods  used  to  produce 
mattresses  or  mattress  pads  and  to 
obtain  acceptable  results  from  such 
testing.  Sale  or  distribution  of 
mattresses  without  successful 
completion  of  the  testing  required  by 
the  standard  violates  section  3  of  the 
Flammable  Fabrics  Act  (15  USC  1192). 
An  enforcement  rule  implementing  the 
standard  requires  manufacturers  to 
maintain  records  of  testing  performed  in 
accordance  with  the  standard  and  other 
information  about  the  mattress  or 
mattress  pads  which  they  produce. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207. 

Title  of  information  collection: 
Testing  and  Recordkeeping 
Requirements  Under  the  Standard  for 
the  Flammability  of  Mattresses  and 
Mattress  Pads,  16  CFR  Part  1632. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  Varies, 
depending  upon  the  number  of 
individual  combinations  of  materials 


and  methods  of  construction  used  to 
produce  mattresses. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
mattresses  and  mattress  pads. 

Estimated  Number  of  respondents: 
850. 

Estimated  average  number  of 
responses  per  respondent:  8  per  year. 

Estimated  number  of  responses  for  all 
respondents:  6,800  per  year. 

Estimated  number  of  hours  per 
response:  3.25. 

Estimated  number  of  hours  for  all 
respondents:  22.100  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  Unknown. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  July  20. 1998  to  (1)  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget.  Washington  D.C.  20503; 
telephone:  (202)  395-7340,  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207. 

Copies  of  this  request  for  an  extension 
of  an  information  collection 
requirement  are  available  from  Robert 
Frye.  Director,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0416,  extension 
2243. 

Dated:  June  15, 1998. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  98-16322  Filed  6-18-98;  8:45  am) 

BILUNQ  OOOE  63S5-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Extension 
of  Approval  of  Information  Collection 
Requirements — Procedures  for  Export 
of  Noncomplying  Products 

AQB4CY:  Consumer  Product  Safety 

Commission. 

ACnON:  Notice. 

summary:  In  the  April  7, 1998  Federal 
Register  (63  FR  16990),  the  Consumer 
Product  Safety  Commission  published  a 
notice  in  accordance  with  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  to  announce  the 
agency's  intention  to  seek  an  extension 
of  approval  through  September  30, 
2001,  of  information  collection 
requirements  in  regulations  codified  at 
16  CFR  Part  1019,  which  establish 
procedures  for  export  of  noncomplying 
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products.  The  Commission  now 
aimounces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  approval  of  that 
collection  of  information. 

These  regulations  implement 
provisions  of  the  Consumer  Product 
Safety  Act.  the  Federal  Hazardous 
Substances  Act,  and  the  Flammable 
Fabrics  Act  that  require  persons  and 
firms  to  notify  the  Commission  before 
exporting  any  product  that  fails  to 
comply  with  an  applicable  standard  or 
regulation  enforced  under  provisions  of 
those  laws.  The  Commission  is  required 
by  law  to  transmit  the  information 
relating  to  the  proposed  exportation  to 
the  government  of  the  country  of 
intended  destina,tion. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207. 

Title  of  information  collection: 
Procedures  for  export  of  noncomplying 
products.  16  CFR  Part  1019. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  Varies 
depending  upon  volume  of 
noncomplying  goods  exported. 

General  description  of  respondents: 
Exporters  of  products  that  fail  to  comply 
with  standards  or  regulations  enforced 
imder  provisions  of  the  Consiuner 
Product  Safety  Act.  the  Federal 
Hazardous  Substances  Act,  or  the 
Flammable  Fabrics  Act. 

Estimated  Number  of  respondents: 
160  per  year. 

Estinwted  avemge  number  of 
responses  per  respondent:  1.125  per 
year. 

Estimated  number  of  responses  for  all 
respondents:  180  per  year. 

Estimated  number  of  hours  per 
response:  1 . 

Estimated  number  of  hours  for  all 
respondents:  180  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  Unknown. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  July  20. 1998  to  (1)  Office 
of  Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  CPSC,  Office 
of  Management  and  Budget.  Washington 
D.C.  20503;  telephone:  (202)  395-7340, 
and  (2)  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission. 
Washington,  D.C.  20207. 

Copies  of  this  request  for  an  extension 
of  an  information  collection 
requirement  are  available  from  Robert 
Frye.  Director.  Office  of  Planning  and 


Evaluation.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0416,  extension 
2243. 

Dated:  June  15, 1998. 
S«dy«  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 
IFR  Doc.  98-16323  Filed  6-18-98;  8:45  am) 

BIUJNQ  COOE  OSa-OI-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  ANO  date:  Thursday,  June  25, 1998 

10:00  a.m. 

location:  Room  410.  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  statiis  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  June  16.  1998. 
Sadye  E.  Dunn, 
Secretary. 
(PR  Doc.  98-16577  Filed  6-17-98:  3:03  pm] 

BILUNQ  COOE  6366-01-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  June  25,  1998. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 


be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651.  or 
should  be  electronically  mailed  to  the 

internet  address  Pat Sherrill@ed.gov, 

or  should  be  faxed  to  202-708-8196. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  pubUshes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi^uency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  4he  requests  are 
available  fi'om  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
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in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  15,  1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Year  2000  Survey  of  the  Direct 
Loan  Schools. 

Abstract:  In  order  to  facilitate  decison 
making,  the  Department  will  survey 
Direct  Loan  Institutions  to  learn  their 
Year  2000  compliance  situations. 

Additional  Information:  Direct  Loan 
Schools  or  their  third  party  servicers 
will  be  asked  five  survey  questions. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,739. 
Burden  Hours:  290. 

|FR  Doc.  98-16324  Filed  6-18-98;  8:45  am) 

BILUNO  COOE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
Postsecondary  Vocational  Education, 
and  State  Agencies  for  Approval  of 
Nurse  Education 

agency:  Department  of  Education. 
ACTION:  Request  for  comments  on 
agencies  applying  to  the  Secretary  for 
initial  or  renewed  recognition. 

DATES:  Commenters  should  submit  their 
written  comments  by  August  3, 1998  to 
the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director, 
Accreditation  and  Eligibility 
Determination  Division,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room  3915 
ROB-3,  Washington,  DC  20202-5244, 
telephone:  (202)  708-7417.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8399  between  8  a.m.  and  7  p.m.. 
Eastern  time,  Monday  through  Friday. 
SUBMISSION  OF  THIRD-PARTY  COMMENTS: 
The  Secretary  of  Education  recognizes, 
as  reliable  authorities  as  to  the  quality 


of  education  offered  by  institutions  or 
programs  within  their  scope,  accrediting 
agencies  and  State  approval  agencies  for 
public  postsecondary  vocational 
education  and  nurse  education  that 
meet  certain  criteria  for  recognition.  The 
purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
written  comments  on  the  agencies  listed 
in  this  notice  that  have  applied  for 
initial  or  continued  recognition.  A 
subsequent  Federal  Register  notice  will 
announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  for  oral  presentation  before  the 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
"Advisory  Committee")  on  the  agencies 
being  reviewed.  That  notice,  however, 
does  not  constitute  another  call  for 
written  comment.  This  notice  is  the 
only  call  for  written  comment. 

All  comments  received  in  response  to 
this  notice  will  be  reviewed  by 
Department  staff  as  part  of  its  evaluation 
of  the  agencies'  compliance  with  the 
Secretary's  Criteria  for  Recognition.  In 
order  for  Department  staff  to  give  full 
consideration  to  the  comments  received 
and  to  address  them  in  the  staff  analyses 
that  will  be  presented  to  the  Advisory 
Committee  at  its  December  1998 
meeting,  the  comments  must  arrive  at 
the  address  listed  above  not  later  than 
August  3,  1998.  Comments  received 
after  the  deadline  will  be  reviewed  by 
Department  staff,  which  will  take 
action,  as  appropriate,  either  before  or 
after  the  meeting,  should  the  comments 
suggest  that  an  accrediting  agency  is  not 
acting  in  accordance  with  the 
Secretary's  Criteria  for  Recognition. 

All  comments  must  related  to  the 
Secretary's  Criteria  for  the  Recognition 
of  Accrediting  Agencies.  Comments 
pertaining  to  the  agencies  whose  interim 
reports  will  be  reviewed  must  be 
restricted  to  the  concerns  raised  in  the 
Secretary's  letter  for  which  the  report  is. 
requested. 

The  Advisory  Committee  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet 
December  7-9, 1998  in  Washington.  DC. 
All  written  comments  in  response  to 
this  notice  that  are  received  by  the 
Department  by  the  deadline  will  be 
considered  by  both  the  Advisory 
Committee  and  the  Secretary. 
Comments  received  after  the  deadline, 
as  indicated  previously,  will  be 
reviewed  by  Department  staff,  which 
will  take  follow-up  action,  as 
appropriate,  either  before  or  after  the 
meeting.  Commenters  whose  comments 
are  received  after  the  deadline  wrill  be 


notified  by  staff  of  the  disposition  of 
those  comments. 

The  following  agencies  will  be 
reviewed  during  the  December  1998 
meeting  of  the  Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies 

Petition  for  Initial  Recognition 

1.  Northwestern  Association  of 
Schools  arid  Colleges,  Commission  on 
Schools  (requested  scope  of  recognition: 
The  accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
schools  offering  non-degree, 
postsecondary  education  in  Alaska, 
Idaho,  Montana,  Nevada,  Oregon,  Utah, 
and  Washington) 

Petitions  for  Renewal  of  Recognition 

1.  Accrediting  Bureau  of  Health 
Education  Schools  (Current  scope  of 
recognition:  The  accreditation  of 
private,  postsecondary  allied  health 
education  institutions,  private  medical 
assistant  programs,  public  and  private 
medical  laboratory  technician  programs, 
and  allied  health  programs  leading  to 
the  Associate  of  Applied  Science  and 
the  Associate  of  Occupational  Science 
degree.  Requested  expansion  of  scope: 
The  accreditation  of  institutions  offering 
predominantly  allied  health  education 
programs.  "Predominantly"  is  defined 
by  the  agency  as  follows:  At  least  70 
percent  of  the  number  of  active 
programs  offered  are  in  the  allied  health 
area,  and  the  number  of  students 
enrolled  in  those  programs  exceeds  50 
percent  of  the  institution's  full-time 
equivalent  (Kit)  students,  or  at  least  70 
percent  of  the  FTE  students  enrolled  at 
the  institution  are  in  allied  health 
programs) 

2.  National  Environmental  Health 
Science  and  Protection  Accreditation 
Council  (requested  scope  of  recognition: 
the  accreditation  and  preaccreditation 
("Preaccreditation")  of  baccalaureate 
programs  in  environmental  health 
science  and  protection) 

3.  National  League  for  Nursing 
Accrediting  Commission  (requested 
scope  of  recognition:  The  accreditation 
of  programs  in  practical  nursing,  and 
diploma,  associate,  baccalaureate  and 
higher  degree  nurse  education 
programs) 

4.  New  York  State  Board  of  Regents 
(requested  scope  of  recognition:  The 
accreditation  (registration)  of  collegiate 
degree-granting  programs  or  curricula 
offered  by  institutions  of  higher 
education  in  the  state  of  New  York  and 
of  credit-bearing  certificate  and  diploma 
programs  offered  by  degree-granting 
institutions  of  higher  education  in  the 
state  of  New  York) 
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Interim  Reports 

(An  interim  report  is  a  follow-up 
report  on  an  accrediting  agency's 
compliance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
initial  or  renewed  recognition  to  the 
agency) — 

1.  Accrediting  Commission  of  Career 
Schools  and  Colleges  of  Technology 

2.  American  Academy  for  Liberal 
Education 

3.  American  Bar  Association,  Council 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar 

4.  American  Board  of  Funeral  Service 
Education,  Committee  on  Accreditation 

5.  American  Dental  Association, 
Commission  on  Dental  Accreditation 

6.  American  Psychological 
Association,  Committee  on 
Accreditation 

7.  American  Veterinary  Medical 
Association.  Council  on  Education 

8.  Association  of  Advanced 
Rabbinical  and  Talraudic  Schools. 
Accreditation  Commission 

9.  The  Council  on  Chiropractic 
Education,  Commission  on 
Accreditation 

10.  Council  on  Education  or  Public 
Health 

11.  Liaison  Committee  on  Medical 
Education 

12.  Montessori  Accreditation  Council 
for  Teacher  Education,  Commission  on 
Accreditation 

13.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Schools 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recognition 

1.  Oklahoma  State  Board  of 
Vocational  and  Technical  Education 

2.  Utah  State  Board  for  Vocational 
Education 

State  Agency  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Renewal  of  Recognition 

1.  Iowa  Board  of  Nursing 

2.  Maryland  Board  of  Nursing 

Federal  Agencies  Seeking  Degree- 
Granting  Authority 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  a  letter  from  the  Director,  Bureau  of 
the  Budget,  to  the  Secretary,  Health 
Education,  and  Welfare,  dated 
December  23,  1954),  the  Secretary  is 
required  to  establish  a  review  committee 
to  advise  the  Secretary  concerning  any 
legislation  that  maybe  proposed  that 


would  authorize  the  granting  of  degrees 
by  a  Federal  agency.  The  review 
committee  forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  his  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  institution  at  this  meeting: 

Proposed  Master's  Deffve-Gmnting 
Authority 

1.  Air  University  Montgomery,  AL; 
Air  War  College  (request  to  award  the 
master's  degree  in  Strategic  Studies]  and 
Air  Command  and  Staff  College  (request 
to  award  the  master's  degree  in 
Operational  Military  Arts  and  Science) 

2.  Department  of  Defense  Polygraph 
Institute,  Aimiston  AL  (request  to  award 
the  master's  of  science  in  Forensic 
Psychophysiology) 

Public  Inspection  of  Petitions  and 
Third-Party  Comments 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  the  meeting,  will  be 
available  for  public  inspection  and  copy 
at  the  U.S.  Department  of  Education, 
ROB-3,  Room  3915.  7th  and  D  Streets. 
SW.,  Washington,  DC  20202-5244, 
telephone  (202)  708-7417  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  until  November  15, 
1998.  They  will  be  available  again  after 
the  December  7-9  Advisory  Committee 
meeting.  It  is  preferred  that  an 
appointment  be  made  in  advance  of 
such  inspection  or  copying. 

Dated:  June  16. 1998. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  98-16395  Filed  6-18-98;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Energy  Information 

Administration,  DOE. 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  comment 

request. 


SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the  proposed 
revision,  and  extension  of  the  Office  of 
Management  and  Budget  (OMB) 
expiration  date  of  the  form  RW-859, 
"Nuclear  Fuel  Data  Survey",  and  the 
termination  of  RW-859S  "Nuclear  Fuel 
Data  Supplement". 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  18. 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Jim 
Finucane,  Office  of  Coal,  Nuclear, 
Electric  and  Alternate  Fuels,  EI-52, 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0650, 
telephone:  (202)  426-1960.  e-mail: 
jim.finucane@eia.doe.gov,  and  fax 
(202)-426-1280. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Jim  Finucane  at 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

L  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275]  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91).  the 
Energy  Information  Administration 
(EIA)  is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program.  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  EIA,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  required  by  section 
3506(c](2)(A]g  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  prepare  data  requests 
in  the  desired  format,  minimize 
reporting  burden,  develop  clearly 
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understandable  reporting  forms,  and 
assess  the  impact  of  collection 
requirements  on  respondents.  Also,  EIA 
will  later  seek  approval  by  OMB  for  the 
collections  under  sections  3507(g)  and 
(h)  of  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  title  44,  U.S.C. 
Chapter  35). 

This  data  collection  will  provide  the 
Office  of  Civilian  Radioactive  Waste 
Management  of  the  Department  of 
Energy  (DOE)  with  detailed  information 
concerning  the  spent  nuclear  fuel 
generated  by  the  respondents 
(commercial  generators  of  spent  nuclear 
fuel  within  the  U.S.  are  respondents  to 
this  survey).  The  DOE  will  take 
possession  of  this  spent  fuel  and  needs 
this  data  to  properly  design  the  spent 
fuel  repository  (spent  fuel  receiving 
systems,  spent  fuel  handling  systems, 
etc.)  which  will  be  the  final  storage/ 
disposal  site  for  all  of  the  spent  fuel  and 
high  level  radioactive  waste  materials. 

II.  Current  Actions 

The  current  proposed  actions  are:  (1) 
An  extension  of  an  existing  data 
collection,  RW-859,  and  (2)  the 
termination  of  a  second  data  collection, 
RW-859S.  A  three-year  extension  of  the 
data  collection,  RW-859,  is  proposed. 
The  RW-859S,  which  was  collected 
every  five  years,  will  be  terminated  and 
four  data  items  from  that  form  will  be 
collected  by  RW-859.  Such  data  items 
include  information  on  each  discharged 
assembly,  canistered  materials, 
imcanistered  materials,  and  non-fuel 
components.  As  before,  all  data  will  be 
collected  once;  only  changes  in  the 
specific  data  element  will  require 
updating. 

This  revision  will  also  permit  the  data 
elements  to  be  collected  to  be 
streamlined.  Specifically,  all  of  the  data 
which  is  needed  on  an  assembly 
specific  basis  will  be  collected  at  one 
time;  thereafter  referring  this  data  by 
reference  to  the  assembly  serial  number. 
In  addition,  the  certification  statement, 
the  crane  data,  the  site  data,  the 
transportation  data,  and  the  request  for 
data  on  fresh  fuel  in  core  will  be 
eliminated. 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  11.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 


defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  EIA  make 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  by  the  due 
date? 

C.  Public  reporting  burden  for  Form 
RW-859  is  estimated  to  average  40 
hours  per  response.  Burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
or  disclose  or  provide  the  information. 

Please  comment  on  (1)  the  accuracy  of 
our  estimate  and  (2)  how  the  agency 
could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  information  technology. 

D.  EIA  estimates  that  respondents  will 
incur  no  additional  costs  for  reporting 
other  than  the  hours  required  to 
complete  the  collection.  What  is  the 
estimated:  (1)  Total  dollar  amount 
annualized  for  capital  and  start-up 
costs,  and  (2)  recurring  annual  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

F.  Would  you  be  interested  in 
receiving  and  submitting  the  new  RW- 
859  form  and  related  materials  by  e-mail 
in  electronic  format? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  title  44,  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC,  June  12, 1998. 
Jay  H.  Casseiberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

|FR  Doc.  98-16342  Filed  5-18-98;  8:45  am) 

BtLUNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER98-2498-000] 

Cobisa-Person  Limited  Partnership; 
Notice  of  Issuance  of  Order 

June  15, 1998. 

Cobisa-Person  Limited  Partnership 
(Cobisa-Person),  is  an  exempt  wholesale 
generator  comprised  of  a  single  general 
partner,  Cobisa-Person  Power  Company, 
Inc.,  and  a  single  limited  partner, 
Cobisa-Person  Corporation.  Cobisa- 
Person  filed  an  appUcation  requesting 
that  the  Commission  accept  a  power 
purchase  agreement  and  amendment 
and  authorize  it  to  engage  in  wholesale 
power  sales  at  market-based  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular,  Cobisa-Person  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liabilities  by  Cobisa- 
Person.  On  June  12,  1998,  the 
Commission  issued  an  Order  Accepting 
For  Filing  Proposed  Market-Based  Rates 
And  Interconnection  Agreement  And 
Amendment  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  June  12, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  after  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Cobisa-Person  shoiild  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  Cobisa-Person  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  Uabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Cobisa- 
Person,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
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Cobisa-Person's  issuances  of  securities 
or  assumptions  of  liabilities  *  *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  13, 
1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE. 
Washington,  DC  20426. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-16300  Filed  6-18-9«;  8:45  am] 

BILUNG  CCOE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-249 1-000] 

Consolidated  Edison  Energy,  inc.; 
Notice  of  Issuance  of  Order 

June  15. 1998. 

Consolidated  Edison  Energy,  Inc. 
(ConEd  Energy),  a  power  marketing 
affiliate  of  Consolidated  Edison 
Company  of  New  York,  Inc.,  filed  an 
application  for  authorization  to  engage 
in  wholesale  sales  of  electric  energy  and 
capacity  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  ConEd  Energy  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  ConEd  Energy.  On  June 
1, 1998,  the  Commission  issued  an 
Order  Conditionally  Accepting  For 
Filing  Proposed  Market-Based  Rates 
And  EHrecting  Revisions  To  Tariffs  And 
Codes  Of  Conduct  (Order),  in  the  above 
docketed  proceeding. 

The  Commission's  June  1, 1998  Order 
granted  the  request  for  blanket  approval 
under  Part  34,  subject  to  the  conditions 
found  in  Ordering  Paragraphs  (E),  (F), 
and  (H): 

(E)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  ConEd 
Energy  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  ConEd  Energy  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 


person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  ConEd 
Energy,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
ConEd  Energy's  issuances  of  securities 
or  assumptions  of  liabilities.  •  *  • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  1, 
1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington.  IX  20426. 
David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc  98-16299  Filed  6-18-98;  8:45  am] 

BtLUNQ  COOE  a717-«1-M 


DEPARTMENT  OF  ENERGY 

[Docket  No.  ER98-202O-000] 

Federal  Energy  Regulatory 
Commission 

Energy  Clearinghouse  Corporation; 
Notice  of  Issuance  of  Order 

June  15, 1998. 

Energy  Clearinghouse  Corporation 
(ECC)  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  ECC 
requested  that  the  Commission  grant 
blanket  approval  imder  18  CFR  Part  34 
of  all  futiu«  issuances  of  securities  and 
assumptions  of  liabilities  by  ECC.  On 
June  1, 1998,  the  Commission  issued  an 
Order  Accepting  for  Filing  Proposed 
Market-Based  Rates  (Order),  in  the 
above-docketed  proceeding. 

The  Commission's  June  1,  1998  Order 
granted  the  request  for  blanket  approval 
under  Part  34,  subject  to  the  conditions 
found  in  Ordering  Paragraphs  (D).  (E). 
and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  ECC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  18  CFR  385.211  and 
385.214. 


(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  ECC  is  hereby 
authorized  to  issue  seciuities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  ECC, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
ECC's  issutmces  of  securities  or 
assimiptions  of  liabilities.  *   •   • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  1, 
1998.  Copies  of  the  full  text  of  the  Order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street.  NE..  Washington,  DC  20426. 
David  P.  Boergers. 
Acting  Secretary. 
[FR  Doc.  98-16297  Filed  6-18-98;  8:45  am] 

BajJNQ  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2494-000] 

ESI  Vansycle  Partners,  LP.;  Notice  of 
Issuance  of  Order 

lune  15. 1998. 

ESI  Vansycle  Partners.  L.P.  (ESI),  an 
affiliate  of  Florida  Power  &  Light 
Company,  filed  an  application  for 
authorization  to  engage  in  wholesale 
power  sales  at  market-based  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular,  ESI  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  ESI.  On  June  2, 1998,  the 
Commission  issued  an  Order 
Conditionally  Accepting  for  Filing 
Proposed  Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  June  2,  1998  Order 
granted  the  request  for  blanket  approval 
under  Part  34,  subject  to  the  conditions 
found  in  Ordering  Paragraphs  (F),  (G), 
and  (I): 

(F)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  ESI  should 
file  a  motion  to  intervene  or  protest  with 
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the  Federal  Energy  Regulatory 
(Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(g)  Absent  a  request  to  be  herd  within 
the  period  set  forth  in  Ordering 
Paragraph  (F)  above,  ESI  is  hereby 
authorized,  pursuant  to  Section  204  of 
the  FPA,  to  issue  securities  and  assume 
obligations  and  liabilities  as  guarantor, 
indorser,  surety  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issue  or  assumption 
is  for  some  lawful  object  within  the 
corporate  purposes  of  ESI,  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(Ij  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
ESI's  issuances  of  securities  or 
assumptions  of  habilities  •   *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protest,  as  set  forth  above,  is  July  2, 
1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426. 
David  P.  Boergera, 
Acting  Secretary. 
(FR  Doc.  98-16298  Filed  6-18-98;  8:45  am) 

BIUJNQ  QOOC  1717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EM7-4345-004  and  ER«8- 
229«-0001 

Orlgen  Power  Corporation,  OGE 
Energy  Resources,  Inc.  and  Oklahoma 
Gas  and  Electric  Company;  Notice  of 
Issuance  of  Order 

June  15. 1998. 

Origen  Power  Corporation  (Origen) 
and  OGE  Energy  Resources,  Inc.  (OGE 
Energy)  filed  a  request  for  authorization 
for  Origen  to  engage  in  wholesale  sales 
of  electric  capacity  and  energy  at 
market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  Origen  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Origen.  On  June  2,  1998, 
the  Commission  issued  an  Order 
Accepting  For  Filing  Proposed  Market- 
Based  Rates.  Amendment  To  Market- 


Based  Rate  Schedule,  And  Authorizing 
Power  Sales  To  Affiliate  (Order),  in  the 
above-docketed  proceedings. 

The  Commission's  June  2, 1998  Order 
granted  the  request  for  blanket  approval 
under  Part  34,  subject  to  the  conditions 
found  in  Ordering  Paragraphs  (C),  (D), 

and(F): 

(C)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Origen 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  Origen  is  hereby 
authorizied  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Origen, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
shovx^ng  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Origen 's  issuances  of  securities  or 
assumptions  of  liabilities  *   *   *  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  2. 
1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
Washington.  DC  20426. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-16296  Filed  6-18-98;  8:45  am) 

BILUNO  CODE  (71 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2603-000] 

Southwood  2000,  Inc.;  Notice  of 
Issuance  of  Order 

June  15. 1998. 

Southwood  2000.  Inc.  (Southwood).  is 
a  power  marketing  affiliate  of  Redwood 
Electric  Cooperative  and  South  Central 
Electric  Cooperative,  rural  electric 
cooperatives  engaged  in  the  distribution 


and  sale  of  electric  cooperatives  engaged 
in  the  distribution  and  sale  of  electric 
power  at  retail.  Southwood  filed  an 
application  requesting  that  the 
Commission  authorize  it  to  engage  in 
wholesale  power  sales  at  market-based 
rates,  and  for  certain  waivers  and 
authorizations.  In  particular, 
Southwood  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabihties  by  Southwood.  On  June  12, 
1998,  the  Commission  issued  an  Order 
Accepting  For  Filing  Proposed  Market- 
Based  Rates  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  June  12. 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (C),  (D).  and  (F): 

(C)  Within  30  days  after  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Southwood  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC, 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be.  heard 
writhin  the  period  set  forth  in  Ordering 
Paragraph  (C)  above.  Southwood  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
pereon;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Southwood,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  "The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Southwood's  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  13, 
1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE.. 
Washington,  EX:  20426. 
David  P.  Boergen, 
Acting  Secretary. 
(FR  Doc.  98-16301  Filed  6-18-98;  8:45  am) 

BHJJNQ  CODE  •717-41-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docket  No.  EQ98-86-000,  at  ai.] 

fnnCOGEN,  Limited,  et  al.  Electric  Rate 
and  Corporate  Regulation  Filings 

)unel2.1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  InnCOGEN.  Limited 

(Docket  No.  EG9e-85-000l 

Take  notice  that  on  June  5. 1998, 
InnCXXiEN,  Limited,  a  limited  liability 
company  under  the  laws  of  the  Republic 
of  Trinidad  and  Tobago,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status. 
InnCOGEN  will  be  engaged  directly  and 
exclusively  in  the  business  of  owning 
and  operating  a  215  MW  generating 
facility  (the  Project)  on  the  Island  of 
Trinidad  in  the  Republic  of  Trinidad 
and  Tobago  which  will  be  an  eligible 
facrlity.  All  of  the  electricity  produced 
by  the  Project  will  be  sold  at  wholesale 
to  the  Trinidad  and  Tobago  Electricity 
Conunission  pursuant  to  a  long-term 
contract  or  to  retail  customers  outside 
the  United  States. 

Comment  date:  July  2. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciiracy  of  the  application. 

2.  North  American  Electric  Reliability 
Council 

(Docket  No.  EL98-52-000J 

Take  notice  that  on  June  5, 1998,  the 
North  American  Electric  Reliability 
Council  (NERC)  filed  a  petition  for  a 
declaratory  order  asking  the 
Commission  to  address  the 
interrelationship  between  NERC's 
transmission  loading  relief  (TLR) 
procedure  for  public  utilities  within  the 
Eastern  Interconnection  and  the 
Commission's  pro  fonna  open  access 
transmission  tariff.  NERC  asks  in  its 
petition  that  the  Commission  find  that 
the  TLR  procedures  are  consistent  with 
the  pro  forma  tariff  curtailment 
provisions  and  can  be  implemented  by 
public  utility  transmission  providers 
without  filings  to  incorporate  them  into 
the  public  utilities'  transmission  tariffs. 
However,  if  the  Commission  determines 
that  NERC's  TLR  procedures  should  be 
incorporated  as  an  amendment  to  the 
transmission  tariffs,  NERC  attaches  to  its 
petition  two  alternative  proposed 
amendments  to  implement  such 


changes.  NERC  states  that  a  copy  of  its 
petition  is  available  on  NERC's  website 
(www.nerc.com). 

NERC  states  that  it  anticipates  that  the 
TLR  procedures  will  play  a  critically 
important  role  in  maintaining  the 
reliability  of  the  transmission  system 
over  this  sununer's  peak  season.  NERC 
states  that  the  TLR  procedures  are 
currently  in  effect  on  an  interim  basis. 
NERC  requests  that  the  Commission 
give  an  abbreviated  notice  period  and 
act  as  expeditiously  as  reasonably 
possible  on  its  petition. 

The  NERC  fifing  raises  important 
questions  about  subjects  that  have, 
under  the  Commission's  "rule  of 
reascm"  approach,  not  traditionally  been 
considered  in  public  utility  tariffs. 
Therefore,  the  Commission  does  not 
believe  it  appropriate  to  abbreviate  its 
consideration  of  the  matter.  Rather, 
because  the  summer  season  has  already 
begim  and  in  order  to  avoid  any 
uncertainties  that  may  jeopardize 
system  reliability,  the  Commission 
hereby  gives  notice  that  it  is  acceptable 
for  public  utihties  within  the  Eastern 
Interconnection  to  continue  to  utilize 
the  NERC  TLR  procedures  without 
amending  their  transmission  tariffs 
while  the  Commission  considers  the 
merits  of  the  petition  filed  by  NERC. 
Actions  taken  by  the  Commission  on  the 
merits  of  the  NERC  petition  shall  be 
given  prospiective  effect  fit>m  the  date  of 
a  Commission  order. 

Comment  date:  July  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  WKE  SUtion  Two  Inc.,  Western 
Kentucky  Energy  Corp.,  LG&E  Energy 
Marketing  Inc. 

(Docket  Nos.  ER98-2568-000  and  ER98- 
2569-000  and  ER98-2684-000  aot 
consolidated] 

Take  notice  that  on  June  9,  1998,  WKE 
Station  Two  Inc.  (Station  Two 
Subsidiary),  Western  Kentucky  Energy 
Corp.  (WKEC),  and  LGAE  Energy 
Maiketing  Inc.  (LEM)(collectively 
Petitioners),  tendered  for  filing  a  Second 
Amendment  to  the  New  Partid{>ation 
Agreement  which  in  part  amends 
(»rtain  rate  schedules  and  service 
agreements  previously  submitted  for 
approval  in  each  of  the  above-referenced 
dockets. 

Comment  date:  June  29,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER98-2 766-000) 

Take  notice  that  on  June  9, 1998, 
American  Electric  Power  Service 
Corporation,  as  agent  for  the  AEP 


Operating  Companies  (AEP),  tendered 
for  filing  with  the  Commission  an 
amendment  to  its  filing  in  the  above- 
referenced  case  to  show  unbundled 
rates  under  the  Service  Agreement 
between  AEP  and  the  City  of  Radford, 
Virginia  (Radford),  under  the  Wholesale 
Market  Tariff  of  the  AEP  Companies. 

AEP  states  that  a  copy  of  its  filing  was 
served  upon  Radford,  the  Indiana  Utility 
Regulatory  Commission,  the  Public 
Service  Commission  of  Kentucky,  the 
K4ichigan  Public  Service  Commission, 
the  Public  Utihties  Commission  of  Ohio, 
the  Tennessee  Regulatory  Authority,  the 
Virginia  State  Corporation  Commission, 
and  the  Public  Service  Commission  of 
West  Virginia. 

Comment  date:  June  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinois  Power  Company 

[Docket  No.  ER96-3 163-000] 

Take  notice  that  on  May  29. 1998, 
Illinois  Power  Company  tendered  for 
filing  a  simimary  of  its  activity  for  the 
first  quarter  of  1998,  under  its  Market 
Power  Sales  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  7. 

(5)mment  date:  June  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Minnesota  Power,  Inc. 

(Docket  No.  ER98-31 92-000] 

Take  notice  that  on  June  9, 1998, 
Minnesota  Power,  Inc.,  tendered  for 
filing  signed  Non-Firm  and  Short-term 
Firm  Point-to-Point  Transmission 
Service  Agreements  with  Powerex 
(British  Colunibia  Power  Exchange 
Corporation)  under  its  Non-Firm  Point- 
to-Point  Transmission  Service  to  satisfy 
its  filing  requirements  imder  this  tariff. 

Comment  date:  Jime  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Minnesota  Power,  Inc. 

(Docket  No.  ER98-3 198-000] 
Take  notice  that  on  June  9,  1998, 

Minnesota  Power,  Inc. ,  tendered  for 

filing  a  signed  Non-Firm  Point-to-Point 

Transmission  Service  Agreement  with 

Entergy  Power  Marketing  Corp.,  under 

its  Non-Firm  Point-to-Point 

Transmission  Service  to  satisfy  its  filing 

requirements  under  this  tariff. 
Comment  date:  June  29,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  Idaho  Power  Company 

(Docket  No.  ER98-3  2 10-000) 

Take  notice  that  on  June  3,  1998, 
Idaho  Power  Company  tendered  for 
filing  with  a  Quarterly  Transaction 
Summary  Report  under  Idaho  Power 


UMI 
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Company's  Market  Rate  Power  Sale 
Tariff. 

Comment  date;  June  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Empire  District  Electric 
Company 

[Docket  No.  ER9ft-3232-OOOl 

Take  notice  that  on  June  9,  1998,  The 
Empire  District  Electric  Company  (EDE), 
tendered  for  filing  a  service  agreement 
between  EDE  and  OGE  Energy 
Resources,  Inc.,  providing  non-firm 
point-to-point  transmission  service 
pursuant  to  the  open  access 
transmission  tariff  (Schedule  OATS)  of 
EDE. 

EDE  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  OGE 
Energy  Resources,  Inc.;  P  O  Box  24300, 
Oklahoma  City,  OK  73124. 

Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Valley  Electric  Association,  Inc. 

[Docket  No.  ER9»-3262-000| 

Take  notice  that  on  June  9, 1998, 
Valley  Electric  Association,  Inc., 
tendered  for  filing  an  agreement 
extending  the  term  of  a  transmission 
service  contract  with  the  United  States 
Department  of  Energy. 

A  copy  of  the  filing  was  served  upon 
the  Department  of  Energy. 

Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER98-3 265-000) 

Take  notice  that  on  June  9,  1998, 
Wisconsin  Public  Service  Corporation 
tendered  for  Bling  an  executed  service 
agreement  with  Wisconsin  Electric 
Power  Co.,  under  its  Market-Based  Rate 
Tariff. 

Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  FSI  Energy,  Inc. 

[Docket  No.  ER98-3267-0001 

Take  notice  that  on  June  9,  1998,  PSI 
Energy,  Inc.  (PSI),  tendered  for  filing 
Notice  Of  Cancellation  of  its  Interim 
Scheduled  Power  Agreement,  Rate 
Schedule  FERC  No.  241,  between  itself 
and  Wabash  Valley  Power  Association, 
Inc.,  with  the  request  that  it  be  canceled 
and  terminated  effective  year  end 
December  31,  1997. 

The  service  being  canceled  is  to  be 
succeeded  by  a  long  term  Power  Supply 
Agreement. 

Copies  of  this  filing  were  served  upon 
Wabash  Valley  Power  Association,  Inc., 


the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
the  Consiuner  Counsel. 

Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER98-3 268-000) 

Take  notice  that  on  June  9, 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
VTEC  Energy,  Inc.  (VTEC),  pursuant  to 
the  PSE&G  Wholesale  Power  Market 
Based  Sales  Tariff,  presently  on  file  with 
the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
May  11,  1998. 

Copies  of  the  filing  have  been  served 
upon  VTEC  and  the  New  Jersey  Board 
of  Public  Utihties. 

Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER98-3269-0001 

Take  notice  that  on  June  9, 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Electric  Clearinghouse,  Inc.  (ECI), 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
May  11,  1998. 

Copies  of  the  filing  have  been  served 
upon  ECI  and  the  New  Jersey  Board  of 
Public  Utihties. 

Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER98-3271-0O0J 

Take  notice  that  on  June  9,  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Energy  Transfer  Group  LLC  under  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  under  the 


rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
Energy  Transfer  Group  LLC,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Midwest  Energy,  Inc. 

(Docket  No.  ER98-3273-0001 

Take  notice  that  on  June  9, 1998, 
Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
Transaction  Service  Agreement  entered 
into  between  Midwest  and  Tenaska 
Power  Services  Co. 

Midwest  states  that  it  is  serving 
copies  of  this  filing  to  its  customers, 
State  Commissions  and  other  interested 
parties. 

Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma  , 
Southwestern  Electric  Power  Co. 

(Docket  No.  ER98-3274-O00J 

Take  notice  that  on  June  9,  1998, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Okleihoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies),  submitted  for  filing  a 
Transmission  Coordination  Agreement. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  has  been  served 
on  the  Public  Utility  Commission  of 
Texas,  the  Oklahoma  Corporation 
Commission,  the  Louisiana  Public 
Service  Commission  and  the  Arkansas 
Public  Service  Commission. 

Comment  date:  June  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Entergy  Services,  Inc. 

(Docket  No.  ER98-3275-000I 

Take  notice  that  on  June  9, 1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies  and 
Merchant  Energy  Group  of  the 
Americas,  Inc. 
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Comment  date:  June  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Entergy  Services.  Inc. 

(Docket  No.  ER98-3  2  76-000) 

Take  notice  that  on  June  9,  1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana.  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Firm  Point-To-Foint 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Merchant  Energy  Group  of  the 
Americas,  Inc. 

Comment  date:  June  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Alliant  Service,  Inc. 

[Docket  No.  ER98-3277-0001 

Take  notice  that  on  June  9,  1998, 
Alliant  Services,  Inc.,  tendered  for  filing 
an  unexecuted  Service  Agreement  for 
Network  Integration  Transmission 
Service  and  an  unexecuted  Network 
Operating  Agreement,  establishing  St. 
Charles  Light  and  Water  Department  as 
a  Network  Customer  under  the  terms  of 
the  Alliant  Services,  Inc.,  transmission 
tariff. 

Alliant  Services,  Inc.,  requests  an 
effective  date  of  May  1. 1998,  for 
Network  Load  of  this  Network 
Customer.  Alliant  Services,  Inc., 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  Hling  has  been  served 
upon  the  F*ublic  Service  Commission  of 
Wisconsin. 

Comment  date;  June  29.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Alliant  Service,  Inc.         , 

[Docket  No.  ER98-327ft-000] 

Take  notice  that  on  June  9. 1998. 
Alliant  Services,  Inc.,  tendered  for  filing 
an  unexecuted  Service  Agreement  for 
Network  Integration  Transmission 
Service  and  an  unexecuted  Network 
Operating  Agreement,  establishing 
Rushford  Electric  Utility  as  a  Network 
Customer  under  the  terms  of  the  Alliant 
Services,  Inc.,  transmission  tariff. 

Alliant  Services,  Inc.,  requests  an 
effective  date  of  May  1, 1998,  for 
Network  Load  of  this  Network 
Customer.  Alliant  Services.  Inc.. 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requfrements. 

A  copy  of  this  filing  has  been  served 
upon  the  Public  Service  Commission  of 
Wisconsin. 


Comment  date:  June  29,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Nantahala  Power  and  Light 
Company 

(Docket  No.  ER9&-3  280-000] 

Take  notice  that  on  June  9. 1998, 
Nantahala  Power  and  Light  Company 
tendered  for  filing  Notice  of 
Cancellation  of  service  vmder  Rate 
Schedule  FTIRC  No.  6,  and  Supplement 
Nos.  1  through  9  to  Rate  Schedule  No. 
6.  by  Nantahala  Power  and  Light 
Company  only  to  the  extent  that  it 
relates  to  service  to  North  Carolina 
Electric  Membership  Corporation 
(NCEMC).  on  behalf  of  Haywood 
Electric  Membership  Corporation  is  to 
be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Town  of 
Highlands,  North  Carohna  Electric 
Membership  Corporation,  Western 
Carolina  University,  and  Spiegel  & 
McDiarmid. 

Comment  date:  June  29.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
insi>ection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-16284  Filed  6-18-98;  8:45  am) 

BILUNQ  COOE  (TIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-1 090-001.  et  al.] 

Montaup  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  11.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Montaup  Electric  Company 

[Docket  No.  ER96-109a-001] 
Take  notice  that  on  June  8.  1998. 

Montaup  Electric  Company  (Montaup), 

filed  a  compliance  refund  report. 
Comment  date:  June  26.  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  AES  Alamitos.  L.L.C  AES 
Huntington  Beach,  L.L.C,  AES  Redondo 
Beach,  L.L.C. 

[Docket  No.  EC98-43-000I 

Take  notice  that  on  June  8.  1998.  AES 
Alamitos,  L.L.C.  AES  Huntington 
Beach.  L.L.C.  and  AES  Redondo  Beach, 
L.L.C..  filed  a  supplemental  to  their 
application  to  assign  their  must  run 
electric  service  agreements  with  the 
Cahfomia  Independent  System  Operator 
(ISO).  The  supplemental  fiUng  is 
intended  to  clarify  the  distinction 
between  must-run  service  and 
emergency  service  provided  pursuant  to 
the  ISO  Tariff. 

Comment  date:  June  30.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  West  Texas  Wind  Energy  Partners, 
LLC 

[Docket  No.  ER98-1 965-001) 

Take  notice  that  on  June  5,  1998,  West 
Texas  Wind  Energy  Partners,  LLC 
(WTWEP),  in  compliance  with  the 
Commission's  order  issued  on  April  23, 
1998,  submitted  a  revised  Code  of 
Conduct  with  Respect  to  the 
Relationship  between  West  Texas  Wind 
Energy  Partners,  LLC  and  its  affiliates. 

Comment  date:  June  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Pool 

[Docket  No.  ER98-3242-0001 

Take  notice  that  on  June  8. 1998,  the 
New  England  Power  Pool  (NEPOOL  or 
Pool),  Executive  Committee  filed  a 
request  for  termination  of  membership 
in  NEPOOL.  with  a  retroactive  date  of 
Jime  1.  1998,  of  Merrimac  Mimicipal 
Light  Department  (Merrimac).  Such 
termination  is  pursuant  to  the  terms  of 
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the  NEPOOL  Agreement  dated 
September  1,  1971,  as  amended,  and 
previously  signed  by  Merrimac.  The 
New  England  Power  Pool  Agreement,  as 
amended  (the  NEPOOL  Agreement),  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  Merrimac  with  a 
retroactive  date  of  June  1,  1998,  would 
relieve  this  entity,  at  its  request,  of  the 
obligations  and  responsibilities  of  Pool 
membership  and  would  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  remove  Merrimac  from 
membership  in  the  Pool.  Merrimac  has 
not  received  any  energy  related  services 
(such  as  scheduling,  transmission, 
capacity  or  energy  services)  under  the 
NEPOOL  Agreement. 

Comment  date:  June  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tucson  Electric  Power  Company 

(Docket  No.  ER9»-3245-000l 

Take  notice  that  on  June  8, 1998, 
Tucson  Electric  Power  Company  (TEP), 
tendered  for  filing  one  (1)  non-firm 
umbrella  transmission  service 
agreement  pursuant  to  Part  11  of  TEP's 
Open  Access  Transmission  Tariff, 
which  was  filed  in  Docket  No.  OA96- 
140-000. 

The  details  of  the  service  agreement 
are  as  follows: 

1.  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
with  ConAgra  Energy  Services,  Inc. 
dated  May  29,  1998.  TEP  has  not  yet 
provided  transmission  service  under 
this  service  agreement. 

Comment  date:  June  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER98-3254-0001 

Take  notice  that  on  June  8,  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP). 
tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
between  NSP  and  Dayton  Power  and 
Light  Company. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  June  2, 
1998,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  June  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Western  Resources,  Inc. 

(Docket  No.  ER98-3  255-0001 

Take  notice  that  on  June  8,  1998, 
Western  Resources,  Inc.,  (Western 
Resources),  tendered  for  filing  a 
proposed  change  to  its  Rate  Schedule 
FERC  No.  218.  Western  Resources  states 
that  the  change  is  to  add  a  new  delivery 
point  under  its  electric  power  supply 
contract  with  Kaw  Valley  Electric 
Cooperative  Association,  Inc., 
(Cooperative).  The  change  is  proposed 
to  ba:ome  effective  July  1, 1998. 

Copies  of  the  filing  were  served  upon 
the  Cooperative  and  the  Kansas 
Corporation  Commission. 

Comment  date:  June  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  Century  Services,  Inc. 

(Docket  No.  ER98-3  2  56-^)001 

Take  notice  that  on  June  8, 1998,  New 
Century  Services,  Inc.  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  an 
Umbrella  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  PG&E  Energy  Trading — 
Power,  L.P. 

Comment  date:  June  26,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-3257-0001 

Take  notice  that  on  June  8, 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Market  Based  Service 
Agreement  between  RG&E  and  Aquila 
Power  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  term  and 
conditions  of  RG&Es  FERC  Electric  Rate 
Schedule,  Original  Volume  No.  3 
(Power  Sales  Tariff)  accepted  by  the 
Commission. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
June  4th,  Aquila  Power's  Service  " 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  June  26,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER98-3258-0001 

Take  notice  that  on  June  8,  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  the  New 
York  Power  Authority  to  serve  0.2  MW 
of  New  York  Power  Authority  power  to 
Norampac  Industries,  Inc.  This 
Transmission  Service  Agreement 
specifies  that  the  New  York  Power 
Authority  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9,  1996.  will  allow  NMPC  and  the  New 
York  Power  Authority  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  the  New  York  Power 
Authority  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
June  1.  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  the  New  York  Power 
Authority. 

Comment  date:  June  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER98-3259-000I 

Take  notice  that  on  June  8,  1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  (WRI).  The 
Transmission  Service  Agreement  allows 
WRI  to  receive  transmission  service 
under  Wisconsin  Electric's  FERC 
Electric  Tariff,  Volume  No.  7,  which  is 
pending  Commission  consideration  in 
Docket  No.  OA97-578. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  WRI,  the  Public  Service  Commission 
of  Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  June  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PECO  Energy  Company 

(Docket  No.  ER98-3  260-0001 

Take  notice  that  on  June  8,  1998, 
PECO  En6rgy  Company  (PECO),  filed  a 
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Service  Agreement  dated  June  2.  1998. 
with  North  Carolina  Electric 
Membership  Corporation  (NCEMC) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  NCEMC  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  2, 1998.  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NCEMC  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Reliable  Energy,  Inc. 

[Docket  No.  ER9»-3261-000] 

Take  notice  that  on  June  8. 1998. 
Reliable  Energy.  Inc.,  petitioned  the 
Commission  for  acceptance  of  Reliable 
Energy.  Inc's  Rate  Schedule  FERC  No.  1; 
the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market  based  rates;  and 
the  waiver  of  certain  Commission 
Regulations. 

Reliable  Energy.  Inc..  intends  to 
engage  in  wholesale  electric  power  and 
energy  purchases  and  sales  as  a 
marketer.  ReUable  Energy  is  not  in  the 
business  of  generating  or  transmitting 
electric  power.  Reliable  Energy  is  a  New 
Jersey  corporation.  It  will  act  as  power 
marketer  and  will  also  engage  in  other 
non-jurisdictional  activities  to  facilitate 
efficient  trade  in  the  bulk  power  market 
such  as  power  brokering,  load 
aggregation,  metering,  energy 
management  and  consulting. 

Comment  date;  June  26.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Western  Resources,  Inc. 

(Docket  No.  ER98-3263-0001 

Take  notice  that  on  June  8.  1998, 
Western  Resources.  Inc..  tendered  for 
filing  a  revised  summary  of  activity  for 
the  quarter  ending  March  31. 1998. 
Comment  date:  June  26. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER98-3264-0001 

Take  notice  that  on  June  8. 1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi.  Inc..  and  Entergy  New 
Orleans.  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services,  as 
agent  for  the  Entergy  Operating 


Companies,  and  Central  Power  &  Light 
Company.  Public  Service  Company  of 
Oklahoma.  Southwestern  Electric  Power 
Company,  and  West  Texas  Utilities 
Company  for  the  sale  of  power  under 
Entergy  Services'  Rate  Schedule  SP. 
Comment  date:  June  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER98-3266-O00I 

Take  notice  that  on  June  8. 1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  executed  copy  of  a 
service  agreement  between  RG&E  and 
Energetix  that  was  accepted  as  a  form  of 
service  agreement  in  an  order  issued 
March  28.  1998. 

A  copy  of  the  service  agreement  was 
served  on  the  New  York  Public  Service 
Commission  and  on  each  party  listed  on 
the  official  service  list  for  Docket  No. 
ER98-1605. 

Comment  date;  June  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Long  Island  Lighting  Company 

[Docket  No.  ER98-3272-0O01 

Take  notice  that  on  June  8,  1998, 
MarketSpan  Generation  LLC,  tendered 
for  filing  a  Notice  of  Succession 
pursuant  to  a  transaction  between  Long 
Island  Lighting  Company  (LILCO)  and 
Long  Island  Power  Authority  (LIPA) 
which  took  place  on  May  28,  1998, 
GENCO  the  subsidiary  of  LILCO  which 
was  to  sell  energy  and  capacity  at  the 
rate  proposed  is  now  MarketSpan 
Generation,  LLC  a  subsidiary  of 
MarketSpan  Corporation.  As  stated  in 
the  Notice  of  Succession,  effective  May 
28, 1998,  MarketSpan  Generation  LLC  is 
the  successor  entity  to  Long  Island 
Lighting  Company. 

Comment  date:  June  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Long  Island  Power  Authority 

(Docket  No.  NJ98-4-000I 

Take  notice  that  on  May  21. 1998.  the 
Long  Island  Power  Authority  (UPA). 
tendered  for  fifing  its  compliance  filing 
in  the  above  referenced  docket.  LIPA 
requests  that  the  Commission  issue  an 
order  finding  that  its  open  access 
transmission  tariff  is  an  acceptable 
reciprocity  tariff. 

The  Authority  also  states  that  a  paper 
copy  of  its  filing  is  available  for 
inspection  at  its  principal  place  of 
business  at  333  Earle  Ovington 
Boulevard.  Suite  403.  Uniondale.  NY 
11553. 


Comment  date:  June  30.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph  ' 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-16361  Filed  6-18-98;  8:45  am] 

BILUNQ  COOC  (717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG98-84-000.  et  al.] 

Scrutjgrass  Generating  Company,  LP., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

June  10. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Scnibgrass  Generating  Company, 
L.P. 

(Docket  No.  EG9»-84-000l 

On  June  5. 1998.  Scrubgrass 
Generating  Company.  L.P.  (Applicant), 
with  its  principal  office  at  7500  Old 
Georgetown  Road,  Bethesda,  Maryland 
20814-6161,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  piu^uant  to 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935  and  Part  365  of 
the  Commission's  Regulations. 

Applicant  states  that  it  is  and  will  be 
engaged  in  owning  the  Scrubgrass 
project  consisting  of  an  approximately 
87  megawatt  (net),  small  power 
production  facility  and  related 
transmission  intercormection  facilities 
located  in  Kennerdell,  Pennsylvania 
(the  EUgible  Facility)  and  selling  electric 
energy  exclusively  at  wholesale.  Electric 
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energy  produced  by  the  Eligible  Facility 
is  sold  exclusively  at  wholesale. 

Comment  date:  June  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Ck)nunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  California  Independent  System 
Operator  Coq>oration 

IDocket  No.  ER98-1309-000I 

Take  notice  that  on  June  5,  1998.  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Amendment  No.  1,  to  the  Participating 
Generator  Agreement  between  Texaco 
Exploration  and  Production  Inc.,  and 
the  ISO  for  acceptance  by  the 
Commission.  The  ISO  states  that 
Amendment  No.  1,  modifies  the 
Participating  Generator  Agreement,  as 
directed  by  the  Commission,  to  comply 
with  the  Commission's  order  issued 
December  17,  1997  in  Pacific  Gas  and 
Electric  Co.,  81  FERC  1 61,320  (1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date;  June  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  California  Independent  System 
Operator  Corporation 

IDocket  No.  ER98-1310-OO01 

Take  notice  that  on  June  5,  1998,  the 
California  Independent  System  Operator 
Corporation  (ISiO),  tendered  for  filing 
Amendment  No.  1 ,  to  the  Participating 
Generator  Agreement  between  El 
Segimdo  Power,  LLC  and  the  ISO  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  1,  modifies 
the  Participating  Generator  Agreement, 
as  directed  by  the  Commission,  to 
comply  with  the  Commission's  order 
issued  December  17,  1997  in  Pacific  Gas 
and  Electric  Co.,  81  FERC  1 61,320 
(1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  June  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-1 503-000) 

Take  notice  that  on  June  5, 1998,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Amendment  No.  1,  to  the  Meter  Service 
Agreement  for  ISO  Metered  Entities 


between  Texaco  Exploration  and 
Production  Inc.,  and  the  ISO  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  1,  modifies 
the  Meter  Service  Agreement  for  ISO 
Metered  Entities,  as  directed  by  the 
Commission,  to  comply  with  the 
Commission's  order  issued  December 
17,  1997  in  Pacific  Gas  and  Electric  Co., 
81  FERC1 61,320  (1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  June  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Hawkeye  Power  Partners,  L.L.C 

(Docket  No.  ER9«-2076-O01j 
Take  notice  that  on  June  5, 1998, 

Hawkeye  Power  Partners,  L.L.C. 

(Hawkeye),  in  compliance  with  the 

Commission's  order  issued  on  April  30, 

1998,  submitted  a  revised  Code  of 

Conduct  with  Respect  to  the 

Relationship  between  Hawkeye  Power 

Partners,  L.L.C.  and  its  affiliates. 
Comment  date:  June  25,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

6.  Southern  California  Edison  Company 

[Docket  No.  ER9S-3235-000] 

Take  notice  that  on  June  5, 1998, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  a  revised 
Radial  Lines  Agreement  (Revised 
Agreement)  for  Ormond  Generating 
Station  to  be  executed  by  SCE  and 
Houston  Industries  Power  Generation, 
Inc. 

SCE  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  and  that  the  Commission 
accept  the  Revised  Agreement  for  filing, 
unexecuted. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date;  June  25, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Qnergy  Services,  Inc. 

(Docket  No.  ER98-3236-OOOJ 

Take  notice  that  on  June  5, 1998, 
Qnergy  Services,  Inc.,  (Cinergy), 
tendered  for  filing  an  Interchange 
Agreement  among  the  Cinergy 
Operating  Companies  and  Avista 
Energy,  Inc.,  in  the  above-referenced 
docket.  The  Interchange  Agreement 
provides  for  voluntary  sales  transactions 
between  the  parties. 

Copies  of  the  filing  have  been  served 
upon  Avista  Energy,  Inc.,  the  Texas 


Public  Utility  Commission,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio, 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  June  25, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-3237-0OO1 

Take  notice  that  on  June  5,  1998, 
Cinergy  Services,  Inc.,  (Cinergy)  on 
behalf  of  the  Cincinnati  Gas  &  Electric 
Company  (CG&E)  and  PSI  Energy,  Inc. 
(PSI),  filed,  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  Part  35  of  the 
Commission's  Regulations,  Notices  of 
Cancellation  for  Cinergy  and  Industrial 
Energy  Applications,  Inc.  (lEA),  to 
cancel  the  Interconnection  Agreement, 
dated  November  1,  1995,  as  amended, 
between  Cinergy  and  lEA. 

Cinergy  has  requested  an  effective 
date  of  June  15, 1998. 

Copies  of  the  filing  have  been  served 
upon  Industrial  Energy  Applications, 
Inc.,  Iowa  Utilities  Board,  the  Kentucky 
Public  Service  Commission,  the  PubUc 
Utilities  Commission  of  Ohio,  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  dote;  June  25, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  California  Independent  System 
Operator  Corporation 

IDocket  No.  ER98-3238-0001 

Take  notice  that  on  June  5,  1998,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Letter  Agreement  among  Pacific  Gas  and 
Electric  Company  (PG&E),  Western  Area 
Power  Administration  (WAPA),  the  City 
of  Redding  (Redding)  and  the  ISO  for 
acceptance  by  the  Commission.  The  ISO 
states  that  the  Letter  Agreement  is 
intended  to  enable  PG&E  to  act  on  an 
interim  basis  as  proxy  scheduling 
coordinator  for  Redding's  interest  in 
certain  transmission  rights  held  by  the 
Transmission  Agency  of  Northern 
California,  p>ending  the  conclusion  of 
negotiations  for  a  long-term  arrangement 
for  WAPA  to  act  as  scheduling 
coordinator  for  Redding's  interest. 

The  ISO  states  that  this  filing  has  been 
served  on  PG&E,  Western,  Redding  and 
the  Cahfomia  Public  Utilities 
Commission. 

Comment  date:  Jime  25, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Maine  Public  Service  Company 

[Docket  No.  ER98-3239-0001 

Take  notice  that  on  June  5,  1998, 
Maine  Public  Service  Company  (Maine 
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Public),  filed  an  executed  Service 
Agreement  with  Enserch  Energy 
Services,  Inc. 

Comment  date:  June  25.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Public  Service  Company 

[Docket  No.  ER9»-324O-00Ol 
Take  notice  that  on  June  5.  1998, 

Maine  Public  Service  Company  (Maine 

Public),  filed  an  executed  Service 

Agreement  with  Great  Bay  Power 

Corporation. 
Comment  date:  June  25,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

12.  Nevada  Power  Company 

[Docket  No.  ER98-3241-0001 

Take  notice  that  on  June  5, 1998, 
Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing  an  executed 
Amendment  No.  3.  to  the  Purchased 
Power  Agreement  between  the  Colorado 
River  Commission  (CRC)  and  Nevada 
Power.  This  filing  supplements  Nevada 
Power's  fiUng  tendered  on  May  28, 
1998,  which  contained  an  unexecuted 
agreement. 

Copies  of  this  filing  have  been  served 
on  the  CRC  and  the  Nevada  Public 
Utilities  Commission. 

Comment  date:  June  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Edison  Company 

(Docket  No.  ER9»-3243-OOOl 

Take  notice  that  on  June  5, 1998, 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  two 
Service  Agreements,  establishing 
Southern  Illinois  Power  Cooperative 
(SIPC),  and  Merchant  Energy  Group  of 
the  Americas,  Inc.  (MEGA),  as 
customers  under  the  terms  of  ComEd's 
Power  Sales  and  Reassignment  of 
Transmission  Rights  Tariff  PSRT-1 
(PSRT-1  Tariff).  The  Commission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff.  First  Revised 
Volume  No.  2. 

ComEd  requests  an  effective  date  of 
June  1. 1998.  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
MEGA.  SIPC,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  June  25, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duke  Energy  Corporation 

[Docket  No.  ER98-3  244-000] 

Take  notice  that  on  June  5, 1998, 
Duke  Power,  a  division  of  Duke  Energy 


Corporation  (Duke),  tendered  for  filing  a 
Transmission  Service  Agreement 
between  Duke  and  Morgan  Stanley 
Capital  Group,  Inc. 

Comment  date:  June  25, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duke  Energy  Corporation 

[Docket  No.  ER98-3246-O001 

Take  notice  that  on  June  5, 1998, 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
Transmission  Service  Agreement 
between  Duke  and  Vitol  Gas  k  Electric 
LLC. 

Comment  date:  June  25, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duke  Energy  Corporation 

[Docket  No.  ER98-3247-0OOI 
Take  notice  that  on  June  5,  1998, 

Ehike  Power,  a  division  of  Duke  Energy 

Corporation  (Duke),  tendered  for  filing  a 

Transmission  Service  Agreement 

between  Duke  and  PP&L.  Inc. 
Comment  date:  June  25.  1998.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

17.  Duke  Energy  Corporation 

(Docket  No.  ER9a-3248-OO0l 

Take  notice  that  on  June  5. 1998. 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
Transmission  Service  Agreement 
between  Duke  and  Merchant  Energy 
Group  of  the  Americas,  Inc. 

Comment  date:  June  25,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duke  Energy  Corporation 

[Docket  No.  ER98-3  249-0001 

Take  notice  that  on  June  5. 1998, 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
Transmission  Service  Agreement 
between  Duke  and  Engage  Energy  US, 
L.P. 

Comment  date:  June  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-3250-O00J 
Take  notice  that  on  June  5, 1998. 

Louisville  Gas  and  Electric  Company 

(LG&E).  tendered  for  filing  an 

unexecuted  Service  Agreement  between 

LG&E  and  Public  Service  Electric  and 

Gas  Company  under  LG&E's  Rate 

Schedule  GSS. 
Comment  date:  June  25. 1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 


20.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-3251-000I 

Take  notice  that  on  June  5.  1998, 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  an 
unexecuted  Purchase  and  Sales 
Agreement  between  LG&E  and  Tractebel 
Energy  Marketing.  Inc..  under  LG&E's 
Rate  Schedule  GSS. 

Continent  date:  June  25. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER9»-3252-000l 

Take  notice  that  on  June  5.  1998. 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  an 
unexecuted  Purchase  and  Sales 
Agreement  between  LG&E  and  DTE 
Energy  Trading.  Inc..  under  LG&E's  Rate 
Schedule  GSS. 

Comment  date:  June  25.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-3253-O001 

Take  notice  that  on  June  5. 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an 
unexecuted  Purchase  and  Sales 
Agreement  between  LG&E  and  The 
Power  Company  of  America,  LP  under 
LG&E's  Rate  Schedule  GSS. 

Comment  date:  June  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  David  Bing 

[Docket  No.  ID-3191-OOOl 

Take  notice  that  on  April  28, 1998, 
David  Bing.  Applicant,  tendered  for 
filing  an  appUcation  under  Section 
305(b)  to  hold  the  following  positions: 
Director — The  Detroit  Edison  Company 
Director —  Standard  Federal  Bank 

Comment  date:  June  22.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Maine  Electric  Power  Company, 
Inc. 

[Docket  No.  OA96-1 89-004] 

Take  notice  that  on  May  29, 1998,  the 
Maine  Electric  Power  Company,  Inc., 
tendered  for  filing  a  compliance  report 
showing  monthly  billing  determinants, 
revenue  receipt  dates,  revenues  under 
the  prior,  present,  and  settlement  rates, 
the  monthly  revenue  refund,  and  the 
monthly  interest  computed,  together 
with  a  summary  of  such  information  for 
the  total  refund  period. 
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Comment  date:  June  25,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Bocrgen, 
Acting  Secretary. 
[FR  Doc.  98-16283  Filed  6-18-98;  8:45  am] 

BHJJNO  COM  CriT-OV-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Proposed  Rate  Formulas  for  Desert 
Southwest  Customer  Service  Region 
Transmission  and  Ancillary  Services 

agency:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  proposed  rate 
adjustments. 

summary:  The  Western  Area  Power 
Administration's  (Western)  Desert 
Southwest  Region  (DSW)  is  initiating  a 
rate  adjustment  process  for  network 
integration  transmission  service  for  both 
the  Parker-Davis  Project  (P-DP)  and  the 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project  (Intertie)  and  for 
ancillary  services  from  the  P-DP, 
Boulder  Canyon  Project  (BCP),  and  part 
of  the  Colorado  River  Storage  Project 
(CRSP)  located  in  DSW's  Control  Area. 
This  action  is  necessary  to  bring  DSW 
into  compliance  with  the  intent  of 
Federal  Energy  Regulatory  Commission 
(FERC)  Order  Nos.  888  and  888-A.  To 
date,  DSW  has  not  developed  charges 
for  the  long  term  sales  of  the  six 
ancillary  services  defined  by  FERC.  or 
for  network  integration  transmission 
service. 

The  proposed  rate  and  its  impact  are 
explained  in  greater  detail  in  a  rate 
brochure  which  will  be  made  available 
to  all  interested  parties. 


The  proposed  rate  is  scheduled  to  go 
into  effect  on  November  1,  1998.  This 
Federal  Register  notice  initiates  the 
formal  process  for  the  proposed  rate. 
DATES:  Submit  comments  on  or  before 
September  17,  1998. 

The  forum  dates  are: 

1.  Public  Information  Forum,  June  30, 
1998,  10  a.m.  MST,  Phoenix,  Arizona. 

2.  Public  Comment  Forum.  July  30, 
1998, 10  a.m.  MST,  Phoenix.  Arizona. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  J.  Tyler  Carlson,  Regional 
Manager,  Desert  Southwest  Customer 
Service  Region,  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457.  Western 
should  receive  written  comments  by  the 
end  of  the  consultation  and  comment 
period  to  be  assured  consideration.  The 
public  forums  willj)e  held  at  the  Desert 
Southwest  Regional  Office,  615  South 
43rd  Avenue,  Phoenix,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Maher  A.  Nasir,  Rates  Team  Lead, 
Desert  Southwest  Customer  Service 
Region.  Western  Area  Power 
Administration.  P.O.  Box  6457. 
Phoenix,  AZ  85005-6457;  telephone 
(602) 352-2768. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Rate  for  Network  Integration 
Transmission  Service 

The  DSW  will  offer,  subject  to 
provisions  in  its  Open  Access 
Transmission  Service  Tariff  (OAT). 
Network  Integration  Transmission 
Service  (NTS)  to  eligible  transmission 
customers.  The  customer  must  obtain 
ancillary  services  for  NTS  pursuant  to 
Western's  OAT.  The  NTS  charge  for 
Intertie  and  P-DP  will  be  calculated 
independently.  The  monthly  charge  for 
NTS  is  the  product  of  the  network 
transmission  customer's  load-ratio  share 
times  one-twelfth  of  the  annual  revenue 
requirement  allocated  to  transmission. 
The  customer's  load-ratio  share  is 
calculated  on  a  rolling  12-month  basis 
(12  CP).  It  is  equal  to  the  network 
transmission  customer's  hourly  load 
coincident  with  DSW's  monthly 
transmission  system  peak  divided  by 
the  resultant  value  of  DSW's  monthly 
transmission  system  peak  minus  the 
coincident  peak  (CP)  for  all  firm  point- 
to-point  transmission  service  plus  firm 
point-to-point  reservations.  Service  for 
point-to-point  transmission  service  can 
be  obtained  through  rate  schedules  PD- 
FT6  and  INT-FT2. 

The  projected  annual  revenue 
requirement  allocated  to  transmission 
for  Fiscal  Year  (FY)  1999  for  P-DP  is 
$23,001,589.  and  for  Intertie  the 
projected  annual  revenue  requirement  is 
$21,943,150.  The  annual  power 


rejjayment  study  derives  the  revenue 
requirement  to  be  recovered  from 
network  and  firm  point-to-point 
transmission  service.  The  annual 
transmission  costs  included  in  the 
revenue  requirement  are  operation  and 
maintenance  expenses,  administrative 
and  general  expenses,  interest  expense, 
and  principal  expenses  associated  with 
transmission. 

Proposed  Rates  For  Ancillary  Services 

Western  will  provide  ancillary 
services  subject  to  provisions  in  the 
OAT.  The  proposed  rates  are  designed 
to  recover  only  the  costs  incurred  for  the 
service(s).  The  annual  generation  costs 
included  in  the  revenue  requirement  for 
Reactive  Supply  and  Voltage  Control, 
Regulation  and  Frequency  Response, 
and  Spinning  and  Supplemental 
Reserves  are  operation  and  maintenance 
expenses,  administrative  and  general 
expenses,  interest  expense,  and 
principal  expense  associated  with 
providing  ancillary  services. 

On  April  1,  1998,  the  Western  Area 
Upper  Colorado  Control  Area,  which 
includes  the  Salt  Lake  City  Area 
Integrated  Projects  (SLCA/IP)  generation 
and  most  of  the  CRSP  transmission 
system,  was  merged  with  two  other 
Control  Areas:  The  Western  Area 
Colorado  Missouri,  operated  by 
Western's  Rocky  Mountain  Region,  and 
the  Western  Area  Lower  Colorado 
(WALC)  Control  Area,  operated  by 
DSW.  As  a  result,  regulation  and 
frequency  response  and  reactive  supply 
and  voltage  control  ancillary  services 
will  include  certain  SLCA/IP  generation 
costs  as  well  as  DSW  generation  costs. 

Proposed  Rate  for  Scheduling,  System 
Control,  and  Dispatch  Service 

Scheduling,  System  Control  and 
Dispatch  ancillary  service  is  required  to 
schedule  the  movement  of  power 
through,  out  of,  within,  or  into  a  Control 
Area.  This  ancillary  service  can  be 
provided  only  by  the  Control  Area 
operator  or  transmission  provider. 

Scheduling*  System  Control  and 
Dispatch  ancillary  service  costs  are 
calculated  as  an  annual  cost  of  all 
personnel,  capital  costs  (such  as  the 
dispatch  center  building],  and  other 
related  costs  involved  in  providing  the 
service.  The  cost  is  divided  by  the 
number  of  schedules  per  year  to  derive 
a  rate  per  schedule  per  day.  Up  to  five 
schedule  changes  per  transaction,  per 
day  will  be  allowed  at  no  additional 
charge. 

The  rates  charged  for  the  Scheduling, 
System  Control  and  Dispatch  ancillary 
service  are  contingent  on  the  type  of 
service  required.  The  range  of  the 
service  on  a  cost  per  schedule  per  day 
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is  up  to  $34.10  for  an  existing  schedule, 
which  requires  no  Supervisory  Control 
and  Data  Acquisition  (SCADA) 
programming  or  intra-bus  transfer,  and 
up  to  $56.20  for  a  new  schedule  which 
requires  both  SCADA  programming  and 
intra-bus  transfer.  Intermediate  rates  are 
available  for  schedules  requiring 
combinations  of  the  two.  This  ancillary 
service  is  included  in  the  transmission 
customer's  rate. 

Proposed  Rate  for  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources 

In  order  to  maintain  transmission 
voltages  on  the  transmission  provider's 
transmission  facilities  within  acceptable 
limits,  generation  facilities  under  the 
control  of  the  Control  Area  operator  are 
operated  to  produce  or  absorb  reactive 
power.  Thus,  Reactive  Supply  and 
Voltage  Control  firom  generation  sources 
service  must  be  provided  for  each 
transaction  on  the  transmission 
provider's  transmission  facilities.  This 
ancillary  service  is  required  to  be 
offered  to  the  transmission  customer  by 
the  transmission  provider  in  order  to 
maintain  transmission  voltages  on  the 
transmission  provider's  transmission 
facilities  within  acceptable  limits. 

The  rate  for  Reactive  Supply  and 
Voltage  Control  ancillary  service  is 
calculated  by  combining  the  revenue 
requirements  of  P-DP,  BCP,  and  SLCA/ 
IP.  This  total  revenue  requirement  is 
then  divided  by  the  sum  of  the  long- 
term  firm  transmission  reservations, 
yielding  a  rate  of  $0.08/kilowattmonth 
(kWmo).  The  transmission  customer  is 
required  to  maintain  a  power  factor 
between  95  percent  leading  and  95 
percent  lagging.  The  rate  of  $0.08/kWmo 
will  be  applied  to  all  transmission 
customers  taking  service  under 
Western's  OAT. 

Proposed  Rate  for  Regulation  and 
Frequency  Response  Service 

Regulation  and  Frequency  Response 
service  is  necessary  to  provide  for  the 
continuous  balancing  of  resources, 
generation  and  interchange,  with  load 
and  for  maintaining  scheduled 
interconnection  frequency  at  60  cycles 
per  second  (60  Hz).  The  transmission 
provider  must  offer  this  service  when 
the  transmission  service  is  used  to  serve 
load  within  its  Control  Area.  The 
transmission  customer  must  either 
purchase  this  service  from  the 
transmission  provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  regulation  and  frequency 
response  service  obligation. 

DSW  will  offer  regulation  from  its 
own  resources,  if  available.  The  charge 
for  this  service  from  DSW  resources  is 


calculated  based  on  P-DP,  BCP,  and 
SLCA/IP  data.  The  total  annual  revenue 
requirement  of  P-DP,  BCP,  and  SLCA/ 
IP  is  divided  by  the  nameplate  plant 
capacities  to  derive  an  average  revenue 
requirement  per  kilowatt  (kW)  result. 
The  resultant  average  revenue 
requirement  per  kW  is  multiplied  by  the 
capacity  used  to  provide  regulation 
service  and  then  divided  by  the  CP  of 
the  Control  Area  load.  This  result  is 
divided  by  12  to  derive  a  monthly  rate 
of  $0.20/kWmo.  If  DSW  cannot  supply 
this  service  from  its  resources,  it  will 
purchase  the  service  on  the  market 
adding  a  10  percent  administrative 
charge. 

Proposed  Rate  for  Energy  Imbalance 
Service 

Energy  Imbalance  service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  delivery  of 
energy  to  a  load  located  within  a 
Control  Area  over  a  single  hour.  The 
transmission  provider  must  ofiei  this 
service  when  the  transmission  service  is 
used  to  serve  load  within  its  Control 
Area.  The  transmission  customer  must 
either  purchase  this  service  from  the 
transmission  provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Energy  Imbalance  service 
obligation. 

The  Energy  Imbalance  Service  rate 
will  be  a  penalty-type  rate  which  DSW 
reserves  the  right  to  apply  against 
deviations  outside  a  3  percent 
bandwidth  (±  1.5  percent  deviations), 
with  a  2  MW  deviation  minimum. 
Negative  excursions  (under  deliveries) 
greater  than  1.5  percent  and  occurring 
more  than  five  times  per  month  will  be 
assessed  a  penalty  charge  of  100  mills/ 
kilowatthour  (kWh);  e.g..  the  sixth  time 
an  under  deUvery  occvu^  v>nthin  a 
month,  the  100  mills/kWh  charge  will 
be  applied  to  the  difference  between  the 
total  excursion  and  1.5  percent. 

Any  positive  excursion  (over  delivery) 
will  be  credited  to  the  customer  within 
thirty  days  for  50  percent  of  the  market 
value  of  the  over  delivery,  provided  the 
over  deliveries  do  not  impinge  upon 
WALC  Control  Area  operations.  For 
example,  during  times  of  high  water  or 
operating  constraints,  DSW  reserves  the 
right  to  eliminate  credits  for  over 
deliveries.  The  market  value 
determinant  will  be  the  average  monthly 
non-firm  price  from  Western  merchants 
operating  within  the  WALC  Control 
Area. 

Proposed  Rate  for  Operating  Reserves: 
Spinning  Reserve  Service 

Spinning  Reserve  service  is  needed  to 
serve  load  immediately  in  the  event  of 
a  system  contingency.  Spinning  Reserve 


service  may  be  provided  by  generating 
units  that  are  on-line  and  loaded  at  less 
than  maximum  output.  The 
transmission  provider  must  offer  this 
service  when  the  transmission  service  is 
used  to  serve  load  within  its  Control 
Area.  The  transmission  customer  must 
purchase  this  ancillary  service  either 
from  DSW  or  make  alternative 
comparable  arrangements  to  satisfy  its 
Spinning  Reserve  service  obligation. 
The  transmission  customer  will  be 
responsible  for  the  transmission  service 
to  get  these  reserves  to  their  destination. 

"These  reserves  will  not  be  available 
from  DSW  resources  on  a  long-term 
basis.  If  Spinning  Reserves  are 
imavailable  from  WALC  resources. 
Western  may  obtain  the  reserves  on  the 
open  market  for  the  customer  and  pass 
through  the  cost,  with  an  added  10 
percent  administrative  charge. 

Proposed  Rate  for  Operating  Reserves: 
Supplemental  Reserve  Service 

Supplemental  Reserve  service  is 
needed  to  serve  load  in  the  event  of  a 
system  contingency;  however,  it  is  not 
available  immediately  to  serve  load,  but 
rather  wdthin  a  short  period  of  time. 
Supplemental  Reserve  service  may  be 
provided  by  generating  units  that  are 
on-line  and  unloaded,  by  quick-start 
generation  or  by  interruptible  load.  The 
transmission  provider  must  offer  this 
service  when  the  transmission  service  is 
used  to  serve  load  within  its  Control 
Area.  The  transmission  customer  must 
purchase  this  ancillary  service  either 
from  DSW  or  make  alternative 
comparable  arrangements  to  satisfy  its 
Supplemental  Reserve  service 
obligation.  The  transmission  customer 
will  be  responsible  for  the  transmission 
service  to  get  these  reserves  to  their 
destination. 

These  reserves  will  not  be  available 
from  DSW  resources  on  a  long-term 
basis.  If  Supplemental  Reserves  are 
imavailable  from  WALC  resources. 
Western  may  obtain  the  reserves  on  the 
open  market  for  the  customer  and  pass 
through  the  cost,  with  an  added  10 
percent  administrative  charge. 

Authorities 

Since  the  proposed  rates  constitute  a 
major  rate  adjustment  as  defined  in  10 
CFR  903.2.  both  a  public  information 
forum  and  a  public  comment  forum  will 
be  held.  After  review  of  public 
comments.  Western  will  recommend  the 
proposed  rates  or  revised  proposed  rates 
for  approval  on  an  interim  basis  by  the 
Deputy  Secretary  of  Department  of 
Energy  (DOE). 

The  proposed  Project  transmission 
and  ancillary  service  rates  are  being 
established  pursuant  to  the  Department 
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of  Energy  Organization  Act  (42  U.S.C. 
7101,  et  seq.)  and  the  Reclamation  Act 
of  1902  (43  U.S.C.  371,  et  seq.),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c))  and 
section  8  of  the  Act  of  August  31, 1964. 
(16  U.S.C.  837g). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108.  published 
November  10,  1993  (58  PR  59716),  the 
Secretary  of  Energy  delegated:  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  in  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  PERC. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  Part  903)  became  effective  on 
September  18.  1985  (50  PR  37835). 

Regulatory  Procedure  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601-612,  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  proposed  rule  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Western  has  determined  that 
this  action  relates  to  rates  or  services 
offered  by  Western,  and  therefore  is  not 
a  rule  within  the  purview  of  the  act. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321,  et  seq.;  Council 
On  Environmental  Quality  Regulations. 
40  CFR  Parts  1500-1508;  and  DOE 
NEPA  Regulations,  10  CFR  Part  1021, 
Western  conducts  environmental 
evaluations  of  the  proposed  rates  and 
develops  the  appropriate  level  of 
documentation. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  firom 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
rates  will  be  made  available  for 
inspection  and  copying  at  Western's 
Desert  Southwest  Regional  Office  at  615 


South  43rd  Avenue  in  Phoenix. 
Arizona. 

Dated:  June  8, 1998. 
Michael  S.  Hacskaylo, 
Administrator. 
(FR  Doc.  98-16341  Filed  6-18-98;  8:45  am) 

MLUNQ  CODE  •450-01-P 


ENVIRONMENTAL  PROTECTtON 
AGENCY 

[ER-FRL-6492-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information.  (202) 

564-7167  or  (202) 564-7153. 

Weekly  Receipt  of  Environmental 
Impact  Statements 

Filed  June  8.  1998  Through  June  12. 
1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980225.  Draft  EIS.  EPA.  PL. 
Tampa  Water  Resource  Recovery 
Project.  (TWRRP),  Design  and 
Construction,  Funding  and  COE 
Section  404  Permit,  City  of  Tampa, 
PL,  Due:  August  3,  1998,  Contact: 
Robert  B.  Howard  (404)  562-9370. 

EIS  No.  980226,  Final  EIS,  COE,  PL,  C- 
51  West  End  Flood  Control  Project, 
Implementation  To  Improve  the  Level 
of  Flood  Control,  Central  and 
Southern  Florida  Project,  Palm  Beach 
County.  PL.  Due:  July  20,  1998, 
Contact:  Rudy  Nye  (404)  331-4619. 

EIS  No.  980227.  Final  EIS,  BLM,  AK, 
Northern  Intertie  Project, 
Construction  of  230  kV  Transmission 
Line  from  Healy  to  Fairbanks.  AK. 
Application  for  Right-of-Way  Grant. 
Gold  Valley  Electric  Association,  AK. 
Due:  July  20.  1998,  Contact:  Gary 
Foreman  (907)  474-2339. 

EIS  No.  980228.  Final  Supplement, 
COE,  OR.  WA.  Columbia  and  Lower 
Willamette  River  Federal  Navigation 
Channel.  Integrated  Dredge  Material 
Management  Study.  OR  and  WA.  Due: 
July  20,  1998,  Contact:  Steven  J. 
Stevens  (503)  808-^768. 

EIS  No.  980229,  Draft  Supplement,  AFS. 
ID,  Thompson  Creek  Mine  (TCM). 
Updated  Information,  Prevent  and/ or 
Control  Potential  Acid-Rock  Drainage, 
Plan  of  Operations,  Custer  County,  ID. 
Due:  August  3, 1998,  Contact:  Leon 
Jadlowski  (208)  838-3300. 

EIS  No.  980230,  Draft,  EIS.  AFS,  MT. 
Hemlock  Point  Access  Project. 
Construction  of  860  feet  of  Low 
Standard  Road.  Plum  Creek.  Swan 
Valley.  Flathead  National  Forest, 
Missoula  County,  MT  Due:  August  3. 
1998.  Contact:  Earl  Sutton  (405)  758- 
5326. 


EIS  No.  980231.  Final  EIS.  NFS.  MI. 
Keweenaw  National  Historical  Park 
General  Management  Plan, 
Implementation,  Houghton  County, 
MI,  Due:  July  20. 1998.  Contact: 
Michael  Madell  (402)  221-3493. 

EIS  No.  980232.  Final  EIS.  BLM,  OR, 
Beaty  Butte  Allotment  Management 
Plan,  Implementation,  Lakeview 
District,  Hart  Mountain  National 
Antelope  Refuge.  Lake  and  Harney 
Counties,  OR.  Due:  July  20.  1998, 
Contact:  Paul  Whitman  (541)  947- 
2177. 

EIS  No.  980233,  Draft  EIS,  COE,  FL. 
Jacksonville  Harbor  Navigation 
Channel  Deepening  Improvements. 
Construction,  St.  Johns  River,  Duval 
County.  FL.  Due:  August  3, 1998, 
Contact:  Kenneth  Dugger  (907)  232- 
1686. 

EIS  No.  980234,  Final  EIS,  AFS,  MI, 
Porter  Creek  Recreational  Lake  and 
Complex,  Implementation, 
Homochitto  National  Forest, 
Homochitto  Ranger  District,  Franklin 
County,  MI,  Due:  July  20,  1998. 
Contact:  Gary  W.  Bennett  (601)  384- 
5876. 

EIS  No.  980235,  Draft  Supplement, 
BLM.  CO.  Glenwood  Springs 
Resource  Area,  Updated  Information, 
Oil  k  Gas  Leasing  and  Development. 
Leasing  Lands  in  the  Naval  Oil  Shale 
Reserves,  Resource  Management  Plan 
Amendment,  Garfield  County,  CO, 
Due:  September  17.  1998,  Contact: 
Steve  Moore  (970)  947-2824. 

Amended  Notices 

EIS  No.  980191,  Final  EIS.  NFS.  OR, 
Crater  Lake  National  Park.  Visitor 
Services  Plan,  Implementation,  OR, 
Due:  June  29,  1998,  Contact:  Al 
Hendricks  (541)  594-2211. 
Published  FR-05-29-98-Correction 

to  Title,  Due  Date  and  Contact  Person. 

Dated:  June  16. 1998. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

(FR  Doc.  98-16396  Filed  6-18-98;  8:45  am) 

BILUNQ  OOOE  6660  SO  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5492-e] 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  1,  1998  Through  June  5, 
1998  pursuant  to  the  Environmental 
Review  Process  (ERP),  Under  Section 
309  of  the  Clean  Air  Act  and  Section 
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102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended. 

Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1998  (63  FR  17856). 

Final  EISs 

ERP  No.  F-MMS-L0202&-AK, 
Beaufort  Sea  Planning  Area  Outer 
Continental  Shelf  Oil  and  Gas  Lease 
Sale  170  (1997)  Lease  Offering,  Offshore 
Marine,  Beaufort  Sea  Coastal  Plain, 
North  Slope  Borough  of  Alaska. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-UAF-A11074-OO.  Evolved 
Expendable  Launch  Vehicle  (EELV) 
Program,  Development,  Operation  and 
Deployment,  Proposed  Launch 
Locations  are  Cape  Canaveral  Air 
Station  (AS),  Florida  and  Vandenberg 
Air  Force  Base  (AFB),  California, 
Federal  Permits  and  Licenses,  FL  and 
CA. 

Summary:  EPA  stated  that  the  Air 
Force  adequately  addressed  earlier 
concerns  and  has  no  further  comment. 

ERP  No.  F-UAF-L11013-ID.  Idaho 
Enhanced  Training  Project,  Training  for 
the  366th  Wing  at  Mountain  Home  Air 
Force  Base  (AFB),  Approval  for  Rights- 
of-Way  Permit  by  (BLM)  and  Airspace 
Modifications  by  (FAA),  Owyhee 
County,  ID. 

Summaiy:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  FS-APH-A821 24-00.  Logs, 
Lumber  and  Other  Unmanufactured 
Wood  Articles  Importation, 
Improvements  to  the  existing  system  to 
Prohibit  Introduction  of  Plant  Pests  into 
the  United  States. 

Summary:  EPA  continued  to  have 
environmental  objections  to  the 
proposed  project.  Issues  of  concern 
included  the  efficacy  of  combinations  of 
control  methods,  compliance  by 
exporting  countries,  human  health 
effects  of  eradication  and  control  efforts, 
comparison  of  the  alternatives,  and  the 
use  of  methyl  bromide. 

Dated:  June  16.  1998. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  98-16397  Filed  6-18-98;  8:45  am) 

BILUNG  CODE  aS<0-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00540:  FRL-6798-2] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  There  vnll  be  a  two-day 
meeting  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  Food  Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
writh  the  FQPA  lOx  Safety  Factor,  Linear 
Low  Dose  Extrapolation  for  Cancer  Risk 
Decisions,  Proposed  Methods  for  Basin- 
Scale  Estimation  of  Pesticide 
Concentrations  in  Flowing  Water  and 
Reservoirs  for  Tolerance  Reassessment, 
DDVP  (Dichlorvos)and  Chlorothalonil. 
The  Agency  will  present  a  status  report 
of  the  FQPA  lOx  Safety  Factor,  as 
requested  by  the  SAP  at  the  March  25, 
1998,  SAP  meeting.  For  the  cancer  risk 
assessment  session,  the  Agency  will 
discuss  the  issue  that  due  to 
uncertainties  and  variabilities 
surrounding  input  measures,  estimates 
of  carcinogenic  risk  using  linear  low 
dose  extrapolation  should  be  presented 
in  a  maimer  that  reflects  the  precision 
of  the  estimated  risk.  The  precision  of 
the  risk  estimate  can  be  no  better  than 
that  for  the  least  certain  input  parameter 
into  the  model.  Representation  of 
additional  significant  figures  in  risk 
estimates  may  introduce  false  precision 
into  risk  management  decisions.  The 
Agency  will  also  present  a  session 
evaluating  and  developing  improved 
methods  to  allow  for  basin-scale 
estimation  of  pesticide  concentrations 
in  surface  waters  used  as  drinking 
water.  As  an  interim  approach,  the 
Agency  is  developing  a  reservoir 
scenario  as  a  replacement  water  body 
for  the  standard  small  water  body 
currently  used  in  ecological  exposure 
assessments  and  drinking  water 
exposure  assessments.  The  reservoir 
scenario  is  being  developed  to  be 
representative  of  an  actual  reservoir 
which  serves  as  a  drinking  water  supply 
for  a  rural  community.  Additionally,  the 
Agency  is  critically  evaluating  basin 
scale  models  and  developing  linkages  of 
field  scale  models  to  estimate  pesticide 
concentrations  in  flowing  siuface  waters 
and  reservoirs.  Two  sessions  are 
scheduled  for  pesticide  specific 
discussions.  The  first  session  will  focus 
on  two  issues  concerning  the 
chlorothalonil  human  health  risk 
assessment:  (1)  mechanism  for  the 


formation  of  renal  and  forestomach 
tumors  and;  (2)  calculations  for 
acceptable  margins  of  exposure.  The 
second  pesticide  for  discussion  is  DDVP 
(dichlorvos).  For  this  session,  the  * 
Agency  will  present  the  DDVP  risk 
assessment. 

DATES:  The  meeting  will  be  held  on 
Wednesday  and  Thursday,  July  29  and 
July  30.  1998,  from  8:30  a.m.  to  5:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
Embassy  Suites  Hotel,  1300  Jefferson 
Davis  Highway,  Arlington,  Virginia.  The 
telephone  number  for  the  hotel  is:  (703) 
979-9799. 

By  mail,  submit  written  comments 
(one  original  and  20  copies)  to:  Larry  C. 
Dorsey,  Designated  Federal  Official  for 
the  FIFRA/Scientific  Advisory  Panel, 
(7509C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person  or  by  delivery 
service,  bring  comments  to:  Rm.  819-B, 
Crystal  Mall  2, 1921  Jefferson  Davis 
Highway,  Arlington,  Virginia. 

Comments  and  data  also  may  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  also  will  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00540."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions    - 
can  be  found  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  C.  Dorsey,  Designated 
Federal  Official,  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,  DC  20460;  Office  location: 
Rm.  819B,  CM2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA;  telephone: 
(703)  305-5369;  e-mail: 
Dorsey.Larry€tepamail.epa.gov. 

A  meeting  agenda  is  currently 
available  and  copies  of  EPA  primary 
background  documents  for  the  meeting 
will  be  available  no  later  than  July  6, 
1998,  and  may  be  obtained  by 
contacting:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
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Office  location:  Rm.  119,  CM2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA; 
telephone:  (703)  305-5805. 
SUPPLEMENTARY  INFORMATION:  Any 
member  of  the  public  wishing  to  submit 
written  comments  should  contact  Lany 
C.  Dorsey  at  the  address  or  the  phone 
number  given  above  to  confirm  that  the 
meeting  is  still  scheduled  and  that  the 
agenda  has  not  been  modified  or 
changed.  Interested  persons  are 
permitted  to  file  written  statements 
before  the  meeting.  To  the  extent  that 
time  permits  and  upon  advanced 
written  request  to  the  Designated 
Federal  Official,  interested  persons  may 
be  permitted  by  the  Chair  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  the  length  of  written  comments 
for  consideration  by  the  Panel,  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  five  minutes.  As  oral 
statements  only  will  be  permitted  as 
time  permits,  the  Agency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/ or  written 
statements  should  notify  the  Designated 
Federal  Official  and  submit  twenty 
copies  of  the  summary  information. 
Please  note  that  comments  should  be 
received  by  July  20, 1998,  to  ensure  that 
the  Panel  Members  will  have  the  time 
necessary  to  consider  and  review  the 
comments. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  marked  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
An  edited  copy  of  the  comment  that 
does  not  contain  the  CBI  material  must 
be  submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket.  All  comments  and 
materials  received  will  be  made  part  of 
the  public  record  and  will  be  considered 
by  the  Panel. 

A  public  record  has  been  established 
for  this  notice  under  docket  number 
"OPP-00540"  (including  comments  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including  printed 
versions  of  electronic  comments,  which 
does  not  include  information  claimed  as 
CBI,  is  available  for  inspection  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

The  public  record  is  located  in  Rm. 
119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 


Crystal  Mall  2, 1921  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket^p>amail. epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  pubhc  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  aie  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docimient. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  30  working  days  after  the 
meeting  and  may  be  obtained  by 
contacting  the  Public  Information  and 
Records  Integrity  Branch,  at  the  address 
or  telephone  number  given  above. 

List  of  Subiects 

Environmental  protection. 
Dated:  June  11, 1998. 

Stsposn  L.  loimoii, 

Acting  Director,  Office  of  Pesticide  Programs 

(FR  Doc.  98-16248  Filed  6-18-98,  8:45  am) 
BIUJNG  CODE  aMO-s»-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«1 13-71 

Science  Advisory  Board;  Notification 
of  Put>lic  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  due  to  limited 
space,  seating  at  meetings  will  be  on  a 
first-come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  ftx)m  the  SAB  Office. 

1.  Executive  Committee 

The  Science  Advisory  Board's  (SAB) 
Executive  Committee  (EC)  will  conduct 


a  pubhc  meeting  on  Wednesday,  July  8, 
1998,  and  Thursday,  July  9, 1998.  The 
meeting  will  convene  each  day  at  8:30 
a.m.,  in  the  Administrator's  Conference 
Room  1103  West  Tower  of  the  U.S. 
Environmental  Protection  Agency 
Headquarters  Building  at  401  M  Street, 
SW,  Washington,  DC  20460,  and 
adjourn  no  later  than  5:30  p.m.  on  each 
day  (Eastern  Time).  The  meeting  is  open 
to  the  public,  however,  seating  is 
limited  and  available  on  a  first-come 
basis. 

At  this  meeting,  the  Executive 
Committee  will  receive  updates  from  its 
committees  and  subcommittees 
concerning  their  recent  and  planned 
activities.  As  part  of  these  updates, 
some  committees  will  present  draft 
reports  for  Executive  Committee  review 
and  approval.  Anticipated  drafts 
include  the  following: 

(a)  Ecological  Processes  and  Effects 
Committee  Review  of  the  Blackstone 
River  Initiative  in  Region  I: 

(b)  Environmental  Economics 
Advisory  Committee  Advisory  on 
Economic  Research  Topics; 

(c)  Radiation  Advisory  Committee 

(1)  Commentary  on  the  Radiation 
Quality  Assurance  Program 

(2)  Report  on  the  Environmental 
Radiation  Ambient  Monitoring  System 
(ERAMS). 

Other  items  on  the  agenda  tentatively 
include,  but  are  not  limited  to,  the 
following: 

(a)  Discussion  of  the  Agency's  new 
Urban  Environment  program  and  the 
role  of  science  in  the  program; 

(b)  Discussion  of  the  Agency's 
American  Indian  Program  and  the 
associated  scientific  issues; 

(c)  Discussion  of  Agency  requests  for 
SAB  reviews  in  FY99. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting  or 
who  wishes  to  submit  comments  should 
contact  Eh-.  Donald  G.  Barnes, 
Designated  Federal  Officer  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400),  U.S.  EPA.  Washington,  DC 
20460,  phone  (202)-26O-4126;  fax 
(202)-260-9232;  or  via  Email  at: 
bames.don@epa.gov.  Copies  of  the  draft 
meeting  agenda  and  the  draft  reports 
will  be  available  on  the  SAB  Website  (/ 
/http:www.epa.gov/sab)  by  July. 
Alternatively,  these  materials  can  be 
obtained  from  Ms.  Priscilla  Tillery- 
Gadson  at  the  above  phone  and  fax 
numbers  or  via  Email: 
tillery.priscilla@epa.gov. 

2.  Ecological  Processes  and  Effects 
Committee 

The  Ecological  Processes  and  Effects 
Committee  (EPEC)  of  the  Science 
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Advisory  Board  will  meet  on  July  9-10, 
1998  in  Room  3709  Mall.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW,  Washington.  DC  20460. 
The  meeting  will  convene  at  8:30  am 
and  end  no  later  than  5:30  pm  on  both 
days.  The  meeting  is  open  to  the  public, 
with  seating  available  on  a  first-come 
basis.  The  purpose  of  the  meeting  is  to: 
(a)  engage  in  a  consultation  with  Agency 
staff  on  a  framework  for  the  application 
of  Toxicity  Equivalency  Factors  in 
ecological  risk  assessments;  fb)  engage 
in  a  consultation  with  Agency  staff  on 
the  development  of  further  guidance  on 
four  ecological  risk  assessment  topics; 
and  (c)  develop  a  Committee  strategic 
project  on  ecological  report  cards. 

An  SAB  Consultation  in  an 
interaction  between  SAB  members  and 
Agency  staff  where  the  advice  of 
individual  members  is  offered,  rather 
than  a  consensus  Committee  opinion, 
and  no  formal  report  results  from  the 
discussions.  The  purpose  of  a 
Consultation  is  for  SAB  members  to 
assist  the  Agency  during  the  early 
phases  of  project  scoping  and  planning. 
This  is  in  contrast  to  a  formal  written 
review  of  an  Agency  work  product. 

Background 

(a)  Ecological  Toxicity  Equivalency 
Factors 

In  January  1998,  EPA's  Risk 
Assessment  Forum  and  the  Department 
of  the  Interior  sponsored  a  workshop  on 
the  application  of  recently  developed 
World  Health  Organization  toxicity 
equivalency  factors  (TEFs)  for  assessing 
risks  to  mammals,  fish,  and  birds  from 
chemicals  that  elicit  toxicity  through  an 
aryl-hydrocarbon  mediated  mechanism. 
The  participants  at  the  workshop 
concluded  that  the  TEF  methodology  is 
technically  appropriate  for  ecological 
risk  assessments,  and  proposed  to 
develop  a  framework  for  the  application 
of  TEFs  in  Agency  ecological  risk 
assessments.  The  advice  of  individul 
Committee  members  is  sought  on  the 
scope  and  content  of  such  a  framework 
document. 

(b)  Ecological  Risk  Assessment  Topics 

EPA's  first  Agency-wide  guidelines 
for  ecological  risk  assessment  were 
published  in  the  Federal  Register  on 
May  14, 1998.  As  part  of  the  review 
process  for  the  draft  guidelines,  EPA 
solicited  recommendations  for  specific 
ecological  risk-related  topics  requiring 
further  development,  considering  the 
state  of  the  science  and  Agency  needs 
and  priorities.  The  Committee's 
suggestions  for  future  guidance  topics 
are  contained  in  its  report  on  the  draft 
guidelines  (EPA-SAB-EPEC-97-002). 


The  Risk  Assessment  Forum,  after 
considering  all  of  the  recommendations 
received,  is  initiating  follow-on  projects 
in  FY98  on  four  topics.  Three  of  these 
are  risk  assessment  process  topics:  (a) 
assessment  endpoints  and  measures  of 
effect;  (b)  effects  at  higher  levels  of 
biological  organization,  including 
landscape-level  effects:  and  (c)  risk 
characterization  techniques.  The  fourth 
topic,  objectives  for  ecological  risk 
assessment,  follows  from  both  the 
Guidelines  and  a  January  1997  EPA 
document.  Priorities  for  Ecological 
Protection:  An  Initial  List  and 
Discussion  Document  ("Priorities").  In  a 
September  1997  Advisory  (EPA-SAB- 
EPEC-ADV-97-002),  EPEC  urged  the 
Agency  to  develop  additional  guidance 
on  ecological  risk  assessment  for  risk 
managers.  This  Forum  project  will 
revisit  the  list  proposed  in  Priorities  of 
ecological  entities  to  consider  during 
the  Planning  and  Formulation  steps  of 
ecological  risk  assessments. 

For  the  consultation  on  the  four  risk 
assessment  topics,  Committee  members 
have  been  asked  to  provide  individual 
feedback  in  the  following  areas:  (a)  How 
should  the  content  of  these  broad  issues 
be  targeted  most  effectively  to  improve 
ecological  risk  assessments  at  the 
Agency?  (b)  What  aspects  of  these  topics 
are  best  suited  for  guidance  in  the  short- 
term,  and  which  require  long-term 
emphasis?  and  (c)  What  types  of 
products  should  be  considered  for  short- 
term  and  long-term  efforts  to  assist 
Agency  risk  assessors  with  each  issue 
(for  example,  workshops  and  reports, 
white  papers,  guidance  documents, 
other)? 

(c)  Ecological  Report  Cards 

The  Committee  is  interested  in 
developing  a  strategic  project  to  offer 
advice  to  the  Agency  on  the  content  and 
design  of  an  ecological  report  card, 
including  the  definition  of  baseline 
ecological  data  and  benchmarks  that  can 
be  measured  to  demonstrate 
improvements  in  ecological  integrity  as 
a  result  of  management  or  restoration 
programs.  The  Committee  will  hear 
briefings  from  various  Agency  staff 
involved  in  efforts  to  develop  indicators 
and  progress  measLires,  and  will 
develop  a  proposal  for  conducting  the 
strategic  project. 

For  Further  Information — Copies  of 
the  background  materials  for  the 
consultations  on  TEFs  and  Ecological 
Risk  Assessment  Topics  can  be  obtained 
from  Ms.  Christine  Boivin,  Risk 
Assessment  Forum.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW 
(8601-D),  Washington,  DC,  telephone 
(202)  564-3362.  Copies  of  the  agenda 
are  available  from  Ms.  Wanda  Fields, 


Committee  Operations  Staff,  Science 
Advisory  Board  (1400),  U.S.  EPA.  401  M 
Street,  SW,  Washington  DC  20460, 
telephone  (202)  260-5510,  fax  (202) 
260-7118,  or  via  Email  at 
fields.wanda@epa.gov. 

Any  member  of  the  public  wishing  to 
submit  comments  must  contact  Ms. 
Stephanie  Sanzone,  Designated  Federal 
Officer  (DFO)  for  the  Committee,  in 
writing  no  later  than  noon  on  July  2nd 
at:  Science  Advisory  Board  (1400), 
Room  3702,  U.S.  Environmental 
Protection  Agency,  Washington  DC 
20460;  FAX  (202)  260-7118;  or  Email  at 
sanzone.stephanie@epa.gov.  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  the  DFO  no  later  than 
the  time  of  the  presentation;  these  will 
be  distributed  to  the  Committee  and  the 
interested  public. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  repeat  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  ten  minutes. 
This  time  may  be  reduced  at  the 
discretion  of  the  SAB,  depending  on 
meeting  circumstances.  Oral 
presentations  at  teleconferences  will 
riormally  be  limited  to  three  minutes  per 
speaker  or  organization.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subconunittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
conunents,  which  may  of  any  length, 
may  be  provided  to  the  relevant 
committee  or  subcommittee  up  until  the 
time  of  the  meeting. 

Copies  of  SAB  prepared  reports 
mentioned  in  this  FR  Notice  may  be 
obtained  from  the  SAB's  Committee 
Evaluation  and  Support  Staff  at  (202) 
260-^126.  or  via  fax  at  (202)  260-1889. 
Please  provide  the  SAB  report  number 
when  meiking  a  request. 

Individuals  requiring  special 
accommodation  at  SAB  meetings. 
including  wheelchair  access,  should 
contact  the  appropriate  DFO  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 
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Dated:  June  15,  1998. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
[FR  Doc.  98-16407  Filed  6-18-98;  8:45  am) 
BUJJNQ  COOe  66«O-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00544;  FRL-6798-9] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
June  29  and  30.  1998.  This  notice 
announces  the  location  and  times  for 
the  meeting  and  sets  forth  the  tentative 
agenda  topics.  The  meetings  are  open  to 
the  public. 

DATES:  The  SFIREG  will  meet  on 
Monday,  June  29,  1998,  from  8:30  a.m. 
to  5  p.m.  and  Tuesday,  June  30.  1998, 
from  8:30  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at: 
The  Ronald  Reagan  National  Airport 
Doubletree  Hotel,  300  Army  Navy  Drive, 
Arlington-Crystal  City,  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Elaine  Y.  Lyon,  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs  (7506C),  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  EXZ  20460.  Office  location 
and  telephone  number:  1921  Jefferson 
Davis  Highway,  Arlington-Crystal  City, 
VA,  CM-II,  (703)  305-5306,  (703)  308- 
1850  (fax);  e-mail: 
lyon.elaine®epamail. epa.gov. 

SUPPI.EMENTARY  INFORMATION:  The 
tentative  agenda  of  the  State  FIFRA 
Issues  Research  and  Evaluation  Group 
includes  the  following: 

,1.    Outcome  of  the  Second  Annual 
Antimicrobial  National  Workshop. 

2.  Consumer  Information  Sheets  for 
Treated  Wood. 

3.  Pesticide  Use/Usage  Data. 

4.  Pesticide  Residue  Data. 

5.  Update  on  Biotechnology. 

6.  OPP  Updates  on  the  following: 
Quality  Assurance  Project  Plan  (QAPP) 
Food  Quality  Protection  Act 

(i)  Section  18  Rule 

(ii)  Tolerance  Reassessment  Advisory 
Committee     ^ 

(iii)  Impact  on  24c 
Worker  Protection  Standard 
Certification  and  Training  Advisory 
(koup 

International  Activities  -  (NAFTA) 
Bee  Labeling 


Chlorine  Gas  RED 

PR  Notice  for  Pesticide  Products  Used  in 
Greenhouses 

Label  Language  -  mandatory  vs.  advisory 

7.  Update  on  the  Office  of 
Enforcement  and  Compliance  Assurance 
activities. 

8.  Regional  and  Committee  Reports  - 
Presentation  of  Issue  Papers. 

9.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protection. 

Dated:  )une  IS,  1998. 

Jay  Ellenberger, 

Director,  Field  and  External  Affairs  Division. 
Office  of  Pesticide  Programs. 

(FR  Doc.  98-16573  Filed  &-t8-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-eiO&-8] 

Settlement  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA);  In  the  Matter  of 
Spiegelberg  Superfund  Site,  Green 
Oak  Township,  Mi 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Settlement  of  CERCLA  section 
107  Cost  Recovery  Matter. 

SUMMARY:  EPA  is  proposing  to  settle  a 
cost  recovery  claim  with  a  potentially 
responsible  party  (PRP)  with  regard  to 
past  costs  at  the  Spiegelberg  site  (the 
Site)  in  Green  Oak  Township,  Michigan. 
EPA  is  authorized  under  section  122(h) 
of  the  CERCLA  to  enter  into  this 
administrative  settlement. 

Response  costs  totaling  $200,873.35 
were  incurred  by  EPA,  between 
December  30, 1993  and  September  30, 
1997,  in  connection  with  the  remedial 
action  at  the  Site.  On  September  25, 
1997  and  October  22,  1997,  EPA  sent 
the  PRP  demands  for  reimbursement  of 
the  EPA's  past  costs.  The  Settling  Party 
has  agreed  to  pay  $194,000  to  settle 
EPA's  claim  for  reimbursement  of 
response  costs  related  to  the  Site.  The 
U.S.  Department  of  Justice  has  approved 
this  settlement,  consistent  with  section 
122(h)(1)  of  CERCLA. 

The  EPA  is  proposing  to  approve  this 
administrative  settlement  because  it 
reimburses  EPA,  in  part,  for  costs 
incurred  during  its  response  activities  at 
this  Site. 

DATES:  Comments  on  this  administrative 
settlement  must  be  received  by  no  later 
than  July  20, 1998. 


ADDRESSES:  Written  comments  relating 
to  this  settlement.  Docket  Number  V- 
W-98-C-461,  should  be  sent  to  Cynthia 
N.  Kawakami,  Associate  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  Region  5,  Mail  Code:  C-14J,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Agreement  and  the 
Administrative  Record  for  this  Site  are 
available  at  U.S.  Environmental 
Protection  Agency,  Region  5,  Superfund 
Division,  Emergency  Response  Branch, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590.  It  is  strongly 
recommended  that  you  telephone  Ms. 
Denise  Williams  at  (312)  886-9481 
before  visiting  the  Region  5  Office. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980.  as  amended,  42  U.S.C 
9601  et  seq. 

Dated:  May  22, 1998. 
William  E.  Muno, 
Director,  Superfund  Division. 
[FR  Doc.  98-16405  Filed  6-18-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«111-6] 

State  Program  Requirements; 
Application  To  Administer  the  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Program;  Texas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Application  for  approval  of 

Texas  Pollutant  Discharge  Elimination 

System. 

SUMMARY:  The  State  of  Texas  has 
submitted  a  request  for  approval  of  the 
Texas  Pollutant  Discharge  Elimination 
System  (TPDES)  program  pursuant  to 
section  402(b)  of  the  Clean  Water  Act 
(CWA  or  "the  Act").  With  this  request, 
the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
seeks  approval  to  administer  a  major 
category  partial  permit  program  for  all 
discharges  of  pollutants  into  waters  of 
the  United  States  under  its  jurisdiction. 
Today,  EPA  Region  6  is  providing 
public  notice  of  Texas'  request  for 
TPDES  program  approval  and  of  both  a 
public  hearing  and  public  comment 
period  on  the  State's  program  approval 
submission.  EPA  will  either  approve  or 
disapprove  the  State's  request  after 
considering  all  comments  it  receives. 
ADDRESSES  FOR  VIEWING/OBTAINING 
COPIES  OF  DOCUMENTS:  Copies  of  Texas' 
TPDES  program  approval  submission 
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{referred  to  throughout  this  notice  as 
Texas'  "application")  and  all  other 
docxunents  in  the  official  record  (Docket 
No.  6WQ-98-1)  are  available  for 
inspection  from  9  am  to  4  pm.  Monday 
through  Friday,  excluding  legal 
holidays,  at  EPA  Region  6,  12th  Floor 
Library,  1445  Ross  Ave.,  Dallas,  Texas 
75202. 

A  copy  of  Texas'  TPDES  application 
is  also  available  for  inspection  firom  8 
am  to  5  pm,  Monday  through  Friday, 
excluding  State  holidays,  at  Record 
Services,  Room  1301,  Building  F, 
TNRCC,  12100  Park  35  Circle.  Austin. 
Texas  78753.  You  may  contact  Records 
Services  at  (512)  239-0966. 

Chapters  1-8  of  Texas"  TPDES 
application  are  available  for  review,  but 
not  copying,  at  the  following  TNRCC 
Regional  Offices: 
Region  1  (Amarillo):  3918  Canyon  Dr., 

Amarillo.  TX  79109-4996,  (806)  353- 

9251.  FAX  (806)  358-9545 
Region  2  (Lubbock):  4630  50th  St..  Suite 

600.  Lubbock.  TX  79414-3509,  (806) 

796-7092,  FAX  (806)  796-7107 
Region  3  (Abilene):  209  S.  Danville, 

Suite  B200,  Abilene,  TX  79605-1451, 

(915)  698-9674,  FAX  (915)  692-5869 
Region  4  (Arhngton):  1101  E.  Arkansas 

Ln..  Arlington.  TX  76010-6499,  (817) 

469-6750.  FAX  (817)  795-2519 
Region  5  (Tyler):  2916  Teague  Dr..  Tyler. 

TX  75701-3756.  (903)  535-5100,  FAX 

(903) 595-1562 
Region  6  (El  Paso):  7500  Viscount  Blvd., 

Suite  147,  El  Paso,  TX  79925-5633. 

(915)  778-9634.  FAX  (915)  778-4576 
Region  7  (Midland):  3300  North  A  St., 

Bldg.  4.  Suite  107.  Midland.  TX 

79705-5421,  (915)  570-1359,  FAX 

(915)  570-^795 
Region  8  (San  Angelo):  301  W. 

Beauregard  Ave.,  Suite  202,  San 

Angelo.  TX  76903-6326.  (915)  655- 

9479.  FAX  (915)  658-5431 
Region  9  (Waco):  6801  Sanger  Ave., 

Suite  2500.  Waco.  TX  76710-7807. 

(254)  751-0335.  FAX  (254)  772-9241 
Region  10  (Beaumont):  3870  Eastex 

Fwy.,  Suite  110,  Beaumont,  TX 

77703-1892.  (409)  898-3838.  FAX 

(409)892-2119 
Region  11  (Austin):  1921  Cedar  Bend. 

Suite  150,  Austin,  TX  78758-5336. 

(512)  339-2929.  FAX  (512)  339-3795 
Region  12  (Houston):  5425  Polk  Ave.. 

Suite  H.  Houston.  TX  77023-1486. 

(713)  767-3500.  FAX  (713)  767-3520 
Region  13  (San  Antonio):  140  Heimer 

Rd.,  Suite  360,  San  Antonio.  TX 

78232-5042.  (210)  490-3096.  FAX 

(210) 545-4329 
Region  14  (Corpus  Christi):  6300  Ocean 

Dr..  Suite  1200,  Corpus  Christi.  TX 

78412-5503,  (512)  980-3100.  FAX 

(512) 980-3101 


Region  15  (Harlingen);  134  E.  Van 

Buren.  Suite  301,  Harlingen.  TX 

78550-6807.  (956)  425-6010.  FAX 

(956) 412-5059 

Copies  of  the  entire  State  TPDES 
application  are  available  in  paper 
format.  Copies  of  most  docvunents  are 
also  available  in  electronic  format. 

Part  or  all  of  the  State's  application 
(which  comprises  approximately  4106 
pages)  may  be  copied  at  the  TNRCC 
office  in  Austin,  or  EPA's  office  in 
Dallas,  at  a  minimal  cost  per  page.  A 
paper  copy  of  the  entire  application  may 
be  obtained  from  the  TNRCC  office  in 
Austin  for  a  $510.00  fee.  The  cost  of  the 
principal  documents,  i.e  the  Attorney 
General's  Statement.  Memorandum  of 
Agreement,  Program  Description,  water 
quality  Continuing  Planning  Process 
(Continuing  Planning  Process '+ 
Implementation  Procedures)  and  the 
Enforcement  Management  System 
(Enforcement  Guidelines  -*■  Compliance 
Procedures  Manual)  all  without  their 
other  associated  appendices  is  $152.00. 

Copies  of  the  following  portions  of  the 
TPDES  application  are  available  in  both 
paper  and  electronic  format: 
Chapter  1 — Memorandiun  of  Agreement 

Between  TNRCC  and  EPA 
Chapter  2— Overview  of  the  TNRCC 
Chapter  3 — Permitting  Program 

Description 
Chapter  4 — Pretreatment  Program 

Description 
Chapter  5 — Sewage  Sludge  Program 

Description 
Chapter  6 — Enforcement  Program 

Description 
Chapter  7 — Program  Cost  and  Funding 

Description 
Chapter  8 — Attorney  General's 

Statement  of  Legal  Authority 
Table  1    TPDES  Estimated  Program 

Costs  (Existing  Employees) 
Table  2    TPDES  Estimated  Program 

Costs  (New  Employees) 
Appendix  2-A  Facilities  Permitted  by 

the  TNRCC  Having  Oil  &  Gas  Related 

Activities 
Appendix  3-C  TNRCC  Continuing 

Planning  Process 
Appendix  3-D  Implementation  of  the 

TNRCC  Standards  Via  Permitting 
Appendix  3-E  TNRCC  Playa  Pohcy 
Appendix  3-1  Standard  Permit 

Provisions 
Appendix  3-J  Sewage  Sludge  Provisions 
Appendix  6-A  Enforcement  Guidelines 
Appendix  6-B  Water  Quality  Inspection 

Procedures 
Appendix  6-C  Water  Quality 

Inspection/ Audit  Forms 
Appendix  6-D  Water  Quality  Inspection 

Letters 
Appendix  6-G  Compliance  Procedures 

Manual 


The  following  portions  of  the  TPDES 
application  are  only  available  in  paper 
format: 

Figure  2-1    TNRCC  Organization 
Figure  2-2    Organization  of  Office  of 

Chief  Clerk 
Figure  2-3    Organization  of  Legal 

Division 
Figure  2-4    Organization  of  Field 

Operations  Division 
Figure  2-5    Organization  of 

Enforcement  Division 
Figure  2-6    Organization  of  Water 

Quality  Division 
Figure  3-1    Wastewater  Permitting 

Process  Flow  Chart 
Figure  5-1    Sewage  Sludge  Application 

Registration  Procedure 
Figure  5-2    Sewage  Sludge  Application 

Permitting  Procedure 
Table  3    Organizational  Structure  and 

Resources  for  the  TPDES  Program 
Appendix  3-A    Industrial  and 

Municipal  Wastewater  Permit 

Application  Forms 
Appendix  3-B    Miscellaneous  Permit 

Application  Forms 
Appendix  3-F    Designation  of  Major 

and  Minor  Discharges 
Appendix  3-G    Temporary  and 

Emergency  Order  Application  Forms/ 

Shell  Documents 
Appendix  3-H    Implementation  of  the 

Basin  Permitting  Rule 
Appendix  3-K    CAFO  Permit 

Application  Form 
Appendix  5-A    Sewage  Sludge  Permit 

and  Beneficial  Land  Use  Registration 

Applications 
Ap{>endix  5-B    Sewage  Sludge  Annual 

Reporting  Form 
Appendix  5-C    SSI:  Beneficial  Land 

Use  Registrants  and  Sludge  Only 

Permittees 
Appendix  5-D    SSI:  POTWs  and  Other 

Treatment  Works  Treating  Sewage 

Sludge  in  Texas 
Appendix  6-E    Complaints  Handling 
Appendix  6-F    Noncompliance  Reports 
Appendix  7-A    Position  Descriptions 

for  TPDES  Functions 
Appendix  7-B    State  Job  Classifications 

for  all  TPDES  Positions 
Texas  Rules  (30  TAG) 
Memorandums  of  Understanding 
Texas  Statutes 

Copies  of  the  documents  available  in 
electronic  format  are  accessible  on  the 
Internet  at  the  EPA  Region  6  web  page 
http://www.epa.gov/region6/6wq/npdes/ 
publicnotice.htm  and  t^e  TNRCC  web 
page  http://www.tnrcc.state.tx.us. 

Every  effort  has  been  ma4e  to  include 
each  document  relevant  to  EPA's 
decision  on  this  matter  in  the  official 
record  for  Docket  No.  6WQ-98-1. 
However,  because  the  documents 
associated  with  Texas'  request  for 
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TPDES  program  approval  are 
voluminous  and  have  come  from  many 
sources.  EPA  invites  input  from  the 
public  on  any  document  that  the  public 
feels  should  have  been  included  in  the 
official  record,  but  has  not  been 
DATES  FOR  THE  PUBLIC  COMMENT  PERIOD 
AND  PUBUC  HEARING:  The  public 
comment  period  on  the  State's  request 
for  approval  to  administer  the  proposed 
TPDES  program  will  be  from  the  date  of 
publication  until  August  3,  1998. 
Comments  must  be  received  or  post- 
marked by  no  later  than  midnight  on 
August  3,  1998. 

Both  an  informal  public  meeting  and 
a  public  hearing  w\\\  be  held  in  Austin, 
Texas  on  July  27,  1998.  The  public 
meeting  will  include  a  presentation  on 
the  TPDES  program  approval  request,  a 
brief  update  on  the  status  of  the  ongoing 
Endangered  Species  Act  §  7 
consultation,  and  a  question  and  answer 
session.  Written,  but  not  oral,  comments 
for  the  official  record  will  be  accepted 
at  the  public  meeting.  The  public 
hearing  will  be  conducted  in  accordance 
with  40  CFR  124.12,  and  will  provide 
interested  parties  with  the  opportunity 
to  provide  written  and/or  oral 
comments  for  the  official  record.  The 
public  meeting  will  begin  at  1:00  pm. 
The  public  hearing  will  begin  at  7:00 
pm.  Both  the  public  meeting  and  the 
public  hearing  will  be  held  at  the 
Holiday  Inn-South,  3401  South  IH  35, 
Austin,  Texas  78741  (IH-35  and 
Woodward  Dr.). 

All  public  comments  should  reference 
Docket  No.  6WQ-98-1  and  may  be  in 
either  paper  or  electronic  format.  If 
submitting  comments  in  paper  format, 
please  submit  the  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  To  ensure  that 
EPA  can  read,  understand  and  therefore 
properly  respond  to  comments,  the 
Agency  would  prefer  that  comments  be 
typed  or  legibly  written  and  that 
commentors  cite  the  paragraph(s)  or 
sections  in  the  notice  or  supporting 
documents  to  which  each  comment 
refers.  Commentors  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed  stamped 
envelope. 

Send  all  paper  copy  comments  to:  Ms. 
Wilma  Turner  (6WQ-0).  Water  Quality 
Protection  Division,  EPA  Region  6, 1445 
Ross  Avenue,  Dallas.  Texas  75202. 
Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address: " 'tpdescomment@epa.gov". 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  or  in 
WordPerfect  6.0  format,  avoiding  the 
use  of  special  characters  and  forms  of 
encryption.  Electronic  comments  should 


be  identified  by  the  docket  number 
6\VQ-98-l.  EPA  requests  that  electronic 
comments  also  include  the  commentor's 
postal  mailing  address.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Comments 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  6.0  format  or  ASCII  file 
format.  For  those  without  regular  access 
to  an  e-mail  system,  electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

A  copy  of  each  comment  should  be 
submitted  to:  Mr.  Thomas  W.  Weber. 
Water  Quality  Division,  Texas  Natural 
Resource  Conservation  Commission, 
P.O.  Box  13087,  Austin,  Texas  78711- 
3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wilma  Turner  at  the  EPA  address  listed 
above  or  by  calling  (214)  665-7516,  FAX 
(214)  665-6490,  e-mail: 
tpdescomment@epa.gov  or  Mr.  Tom 
Weber  at  the  TNRCC  address  listed 
above  or  by  calling  (512)  239-4576,  Fax: 
(512)  239-4420). 

SUPPLEMENTARY  INFORMATION:  Section 
402  of  the  CWA  created  the  NPDES 
program  under  which  EPA  may  issue 
permits  for  the  point  source  discharge  of 
pollutants  to  waters  of  the  United  States 
under  conditions  required  by  the  Act. 
Section  402(b)  requires  EPA  to  authorize 
a  State  to  administer  an  equivalent  state 
program,  upon  the  Governor's  request, 
provided  the  State  has  appropriate  legal 
authority  and  a  program  sufficient  to 
meet  the  Act's  requirements. 

The  regulatory  requirements  for  state 
program  approval  are  set  forth  in  40 
CFR  part  123.  40  CFR  123.21  lists  the 
basic  elements  of  an  approvable 
application.  EPA  Region  6  considers  the 
documents  submitted  by  the  State  of 
Texas  administratively  complete  at  the 
time  of  this  document.  EPA  will  not 
make  a  final  decision  on  TPDES 
program  approval  until  after  (1) 
considering  all  public  comments 
provided  during  the  public  comment 
period  or  at  the  public  hearing,  (2) 
completion  of  the  ongoing  consultations 
with  the  U.S.  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  on  effects  program  approval 
may  have  on  endangered  or  threatened 
species  and  their  designated  critical 
habitat,  and  (3)  completion  of  ongoing 
consultations  with  the  State  Historic 
Preservation  Officer  on  effects  program 
approval  may  have  on  historic 
properties  or  sites  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places. 

On  February  5.  1998,  the  Governor  of 
Texas  requested  NPDES  major  category 


partial  permit  program  approval '  and 
submitted  a  program  description 
(including  funding,  personnel 
requirements  and  organization,  and 
enforcement  procedures),  an  Attorney 
General's  statement,  copies  of 
applicable  State  statutes  and 
regulations,  and  a  Memorandum  of 
Agreement  (MOA)  to  be  executed  by  the 
Regional  Administrator  of  EPA  Region  6 
and  the  Executive  Director  of  TNRCC. 
Supplements  to  the  State  application 
were  received  by  EPA  Region  6  on 
February  12.  March  16.  April  15.  and 
May  4.  1998.  EPA  Region  6  determined 
that  Texas'  February  5.  1998,  approval 
request,  supplemented  by  this 
additional  information,  constituted  a 
complete  package  under  40  CFR  123.21, 
£uid  a  letter  of  completeness  was  sent  to 
the  Chairman  of  the  TNRCC  on  May  7. 
1998. 

EPA  is  required  to  approve  the 
submitted  program  within  90  days  of 
submission  of  the  complete  information 
unless  it  does  not  meet  the  requirements 
of  section  402(b)  of  the  Act  and  EPA 
regulations,  or  EPA  and  TNRCC  jointly 
agree  to  extend  this  deadline.  (See  40 
CFR  123.21(d)).  To  obtain  such 
approval,  the  State  must  show,  among 
other  things,  that  it  has  authority  to 
issue  permits  which  comply  with  the 
Act,  authority  to  impose  civil  and 
criminal  penalties  for  permit  violations, 
and  authority  to  ensure  that  the  public 
is  given  notice  and  opportunity  for  a 
hearing  on  each  proposed  permit.  After 
close  of  the  comment  period  and 
completion  of  the  required 
consultations  with  other  federal 
agencies,  the  Regional  Administrator  for 
EPA  Region  6  will  make  a  decision  to 
approve  or  disapprove  the  TPDES 
program  for  implementation  by  the 
State. 

EPA's  final  decision  to  approve  or 
disapprove  the  TPDES  program  will  be 
based  on  the  requirements  of  section 
402  of  the  CWA  and  40  CFR  part  123. 
EPA  is  also  required  by  the  Endangered 
Species  Act  (ESA),  the  National  Historic 
Preservation  Act  and  the  Coastal  Zone 


I  Major  category  partial  permit  program  approval 
is  provided  for  under  sea  ion  402(n)(3)  of  the  CWA. 
Pursuant  to  that  section.  EPA  may  approve  a  partial 
permit  program  covering  a  niajor  category  of 
discharges  if  the  program  represents  a  complete 
permit  program  and  covers  all  of  the  discharges 
under  the  jurisdiction  of  the  agency  seeking 
approval,  and  if  EPA  determines  the  program 
represents  a  signiPicant  and  identifiable  part  of  the 
State  program  required  by  section  402(b)  of  the  Act. 
As  discussed  below  under  "Scope  of  the  Partial 
Program."  TNRCC  seeks  permitting  authority  for  all 
facilities  that  have  discharges  within  its 
jurisdiaion.  However.  TNRCC  does  not  have 
jurisdiction  over  all  discharges  within  the  State  of 
Texas.  A  small  portion  of  the  State's  discharge*  fall 
under  the  jurisdiction  of  the  Texas  Railroad 
Commission. 
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Management  Act.  to  consult  with  other 
federal  agencies  before  making  a  final 
decision  in  this  matter.  For  example,  the 
ESA  requires  federal  agencies  to  consult 
with  the  U.S.  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  on  the  effects  of  federal  actions 
(including  NPDES  state  program 
approvals)  on  endangered  species. 
Section  7(a)(2)  of  the  ESA  places  a 
statutory  requirement  (separate  and 
distinct  from  CWA  §  402(b))  for  EPA  to 
"*  *  *  insure  that  any  action 
authorized,  funded  or  carried  out  *,  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  •   •   •  determined  to  be  critical 
•   *   *  "  EPA  Region  6  initiated  formal 
consultation  under  section  7  of  the  ESA 
on  January  29,  1998.  EPA's 
responsibilities  under  ESA,  as  well  as 
under  the  National  Historic  Preservation 
Act  and  the  Coastal  Zone  Management 
Act  are  discussed  in  more  detail  later  in 
this  notice.  Under  federal  law,  EPA  may 
not  make  a  final  decision  on  TPDES 
program  approval  until  consultation 
under  these  acts  are  completed,  and  it 
may  be  necessary  to  seek  TNRCC's 
agreement  on  an  extension  of  the  90  day 
approval  deadline. 

If  EPA  approves  the  Texas  partial 
program,  the  Regional  Administrator 
will  so  notify  the  State  and  will  sign  the 
proposed  MOA.  Notice  will  be 
published  in  the  Federal  Register  and, 
as  of  the  date  of  program  approval,  EPA 
will  transfer  to  the  TNRCC  NPDES 
permitting  authority  and  primary 
enforcement  responsibility  for  those 
discharges  subject  to  the  TPDES 
program,  with  certain  exceptions,  which 
are  discussed  below  under  Scope, 
Transfer  of  NPDES  Authority,  and 
Summary  of  the  TPDES  Permitting 
Program.  If  EPA's  Regional 
Administrator  disapproves  the  TPDES 
program,  the  TNRCC  will  be  notified  of 
the  reasons  for  disapproval  and  of  any 
revisions  or  modifications  to  the 
program  which  are  necessary  to  obtain 
approval. 

Public  Hearing  Procedures 

The  following  procedures  will  be 
used  at  the  public  hearing: 

1.  The  Presiding  Officer  shall  conduct 
the  hearing  in  a  manner  which  will 
allow  all  interested  persons  wishing  to 
make  oral  statements  an  opportunity  to 
do  so;  however,  the  Presiding  Officer 
may  inform  attendees  of  any  time  limits 
during  the  opening  statement  of  the 
hearing. 

2.  Any  person  may  submit  written 
statements  or  documents  for  the  record. 


3.  The  Presiding  Officer  may,  in  his 
discretion,  exclude  oral  testimony  if 
such  testimony  is  overly  repetitious  of 
previous  testimony  or  is  not  relevant  to 
the  decision  to  approve  or  require 
revision  of  the  submitted  State  program. 

4.  The  transcript  taken  at  the  bearing, 
together  with  copies  of  all  submitted 
statements  and  documents,  shall 
become  a  part  of  the  record  submitted 
to  the  Regional  Administrator. 

5.  The  Hearing  record  shall  be  left 
open  until  the  deadline  for  receipt  of 
comments  specified  at  the  beginning  of 
this  Notice  to  allow  any  person  time  to 
submit  additional  written  statement  or 
to  present  views  or  evidence  tending  to 
rebut  testimony  presented  at  the  public 
hearing. 

6.  Hearing  statements  may  be  oral  or 
written.  Written  copies  of  oral 
statements  are  urged  for  accuracy  of  thd 
record  and  for  use  of  the  Hearing  Panel 
and  other  interested  persons.  Persons 
wishing  to  make  oral  testimony 
supporting  their  written  comments  are 
encouraged  to  summarize  their  points 
rather  than  reading  lengthy  written 
comments  verbatim  into  the  record.  All 
comments  received  by  EPA  Region  6  by 
the  deadline  for  receipt  of  comments,  or 
presented  at  the  public  hearing,  will  be 
considered  by  EPA  before  taking  final 
action  on  the  Texas  request  for  NPDES 
program  approval. 

Scope,  Transfer  of  NPDES  Authority, 
and  Summary  of  the  TPDES  Permitting 
Program 

-A.  Scope  of  the  Partial  Progmm 

The  proposed  TPDES  program  is  a 
partial  program  which  conforms  to  the 
requirements  of  section  402(n)(3)  of  the 
CWA.  TNRCC's  application  for  program 
approval  applies  to  all  discharges 
covered  by  the  authority  of  that  agency. 
This  includes  most  discharges  of 
pollutants  subject  to  the  federal  NPDES 
program  (e.g.  municipal  wastewater  and 
storm  water  point  source  discharges, 
pretreatment,  most  industrial 
wastewater  and  storm  water  point 
source  discharges,  and  point  source 
discharges  from  federal  facilities), 
including  the  disposal  of  sewage  sludge 
(in  accordance  with  section  405  of  the 
Act  and  40  CFR  part  503). 

The  TNRCC  has  authority  to  regulate 
discharges  from  industrial  facilities 
covered  by  all  Standard  Industrial 
Classification  (SIC)  codes  except  for 
those  facilities  classified  as  1311, 1321, 
1381, 1382,  1389,  4922,  and  4925, 
which  are  regulated  by  the  Texas 
Railroad  Commission.  Some  activities  at 
facilities  within  these  SIC  codes  are 
regulated  by  the  TNRCC,  and  a  list  of 
the  ten  facilities  currently  affected  is 


included  in  Appendix  2-A  of  the 
TPDES  application.  EPA  will  retain 
NPDES  permitting  authority  and 
primary  responsibility  for  enforcement 
over  all  discharges  not  under  the 
jurisdiction  of  TNRCC  and  therefore  not 
subject  to  the  TPDES  program, 
including  those  within  the  jurisdiction 
of  the  Texas  Railroad  Commission.  The 
TNRCC  has  authority  to  regulate 
discharges  of  storm  water  associated 
with  industrial  activity  and  discharges 
of  storm  water  from  municipal  separate 
storm  sewer  systems,  except  at  facilities 
regulated  by  the  Texas  Railroad 
Commission  (see  above).  The  TNRCC 
has  primary  responsibility  for 
implementing  a  Pretreatment  Program 
and  a  Sewage  Sludge  Program.  The 
TNRCC  has  authority  to  regulate 
discharges  from  publicly  owned  and 
privately  owned  treatment  works  and 
for  discharges  from  concentrated  animal 
feeding  operations  (CAFOs)  within  the 
TNRCC's  jurisdiction. 

EPA  would  retain  permitting 
authority  and  primary  enforcement 
responsibility  over  discharges  from 
CAFOs  not  subject  to  TNRCC 
jurisdiction.  Pursuant  to  state  statute, 
CAFOs  authorized  by  TNRCC  to  use, 
and  that  have  actually  used,  a  playa  lake 
that  does  not  feed  into  any  other  surface 
water  in  the  state  as  a  wastewater 
retention  facility  before  July  10, 1991 
(the  effective  date  of  TNRCC's  adoption 
of  related  revisions  to  the  Texas  Surface 
Water  Quality  Standards,  30  TAC 
Chapter  307)  are  not  subject  to  water 
quality  standards  or  other  requirements 
for  discharges  to  waters  in  the  state. 
These  discharges,  however,  if  to  waters 
of  the  United  States,  are  subject  to 
federal  CWA  requirements.  Because 
TNRCC  would  not  have  jurisdiction 
under  the  TPDES  program  to  require 
compliance  with  water  quality 
standards  for  these  discharges,  EPA 
would  retain  permitting  authority  and 
primary  enforcement  responsibility  over 
discharges  into  playa  lakes  that  are 
waters  of  the  United  States  by  CAFOs 
that  received  authorization  to  discharge 
and  commenced  operation  prior  to  July 
10,  1991,  and  that  are  therefore  not 
subject  to  TNRCC  jurisdiction. 

TNRCC  does  not  have,  and  is  not 
seeking,  the  authority  to  regulate 
discharges  in  Indian  Country  (as  defined 
in  18  U.S.C.  1151).  EPA  will  retain 
NPDES  permitting  authority  and 
primary  enforcement  responsibility  over 
Indian  Country  in  Texas. 

B.  Transfer  of  NPDES  Authority  and 
Pending  Actions 

Upon  approval  of  the  TPDES  program, 
authority  for  all  NPDES  permitting 
activities,  as  well  as  primary 
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responsibility  for  NPDES  enforcement 
activities,  within  the  scope  of  TNRCC's 
jurisdiction,  would  be  transferred  to  the 
State,  with  some  exceptions.  These 
exceptions  would  be  agreed  to  by  EPA 
and  the  State  under  the  MOA  that 
would  be  signed  upon  program 
approval,  and  are  explained  below.  In 
addition  to  the  exceptions  listed  below, 
EPA  would  retain  on  a  permanent  basis 
its  authority  under  section  402(d)  of  the 
CWA  to  object  to  TPDES  permits 
proposed  by  TNRCC,  and  if  the 
objections  are  not  resolved,  to  issue 
federal  NPDES  permits  for  those 
discharges.  EPA  would  also  retain  on  a 
permanent  basis  its  authority  under 
sections  402(1)  and  309  of  the  CWA  to 
file  federal  enforcement  actions  in  those 
instances  in  which  it  determines  the 
State  has  not  taken  timely  or 
appropriate  enforcement  action. 

1.  Permits  Already  Issued  by  EPA 

40  CFR  123.1(d)(1)  provides  that  EPA 
retains  jurisdiction  over  any  permit  that 
it  has  issued  unless  the  State  and  EPA 
have  reached  agreement  in  the  MOA  for 
the  State  to  assume  responsibility  for 
that  permit.  The  proposed  MOA 
between  EPA  and  the  TNRCC  provides 
that  the  TNRCC  would  assume  at  the 
time  of  program  approval  permitting 
authority  and  primary  enforcement 
responsibility  over  all  NPDES  permits 
issued  by  EPA  prior  to  program 
approval,  with  the  following  exceptions: 

a.  Jurisdiction  over  those  discharges 
covered  by  permits  already  issued  by 
EPA,  but  for  which  variances  or 
evidentiary  hearings  have  been 
requested  prior  to  TPDES  program 
approval.  Jurisdiction  over  these 
discharges,  including  primary 
enforcement  responsibility  (except  as 
provided  by  paragraph  3  below — 
Facilities  With  Outstanding  Compliance 
Issues),  would  be  transferred  to  the  State 
once  the  variance  or  evidentiary  hearing 
request  has  been  resolved  and  a  final 
effective  permit  has  been  issued. 

b.  Jurisdiction  over  all  existing 
discharges  of  storm  water  associated 
with  industrial  or  construction  activity 
(40  CFR  122.26(b)(14)),  including 
allowable  non-storm  water,  authorized 
to  discharge  as  of  the  date  of  program 
approval  under  one  of  the  NPDES  storm 
water  general  permits  issued  by  EPA 
prior  to  approval  of  the  TPDES  program. 
The  storm  water  general  permits 
affected  are:  Baseline  Construction 
storm  water  general  permit  (57  FR 
41209),  NPDES  permit  numbers 
TXR10*###;  Baseline  Non-construction 
storm  water  general  permit  (57  FR 
41297),  NPDES  permit  numbers 
TXROO*###;  and  Multi-sector  storm 
water  general  permit  (60  FR  51108). 


NPDES  permit  numbers  TXR05*###. 
(For  an  individual  facility's  permit 
number,  the  *  is  a  letter  and  the  #'s  are 
numbers — e.g.  TXRG0Z999).  Jurisdiction 
over  these  storm  water  discharges, 
including  primary  enforcement 
responsibility  (except  as  provided  by 
paragraph  3  below — Facilities  With 
Outstanding  Compliance  Issues),  would 
be  transferred  to  TNRCC  at  the  earlier  of 
the  time  the  EPA-issued  general  permit 
expires  or  TNRCC  issues  a  replacement 
TPDES  permit,  whether  general  or 
individual. 

Note:  EPA  Region  6  is  in  the  process  of 
modifying  the  Multi-sector  storm  water 
general  permit  and  this  action  is  expected  to 
be  completed  prior  to  the  time  a  final 
decision  on  TPDES  program  approval  is 
made.  However,  b)ecause  jjermit  modification 
does  not  trigger  the  transfer  of  jjermit 
jurisdiction  under  this  section,  the  Multi- 
sector  storm  water  general  permit  would 
remain  under  EPA's  jurisdiction  until  it 
expires  or  is  replaced  by  a  TNRCC  permit 
regardless  of  whether  it  is  modified  prior  to 
program  approval. 

In  addition,  EPA  Region  6  is  in  the 
process  of  reissuing  the  Baseline 
Construction  storm  water  general 
permit.  This  action  is  also  expected  to 
be  completed  prior  to  a  final  decision  on 
program  approval.  If  the  Baseline 
Construction  storm  water  general  permit 
is  reissued  prior  to  program  approval, 
the  permit  would  temporarily  remain 
under  EPA  jurisdiction  pursuant  to  this 
section.  However,  even  if  the  permit  is 
not  reissued  prior  to  program  approval, 
EPA  would  temporarily  retain 
jurisdiction  over  the  permit  under 
paragraph  2  below  (Permits  Proposed 
for  Pubhc  Comment  but  Not  Yet  Final). 
The  Baseline  construction  storm  water 
general  permit  was  proposed  for  public 
comment  by  EPA  on  June  2. 1997.  and 
has  not  yet  been  finalized. 

c.  Jurisdiction  over  new  discharges  of 
storm  water  associated  with  industrial 
or  construction  activity,  including 
allowable  non-storm  water,  eligible  for 
coverage  under  one  of  the  NPDES  storm 
water  general  permits  issued  by  EPA 
prior  to  TPDES  approval  and  listed 
above.  Facilities  eligible  for  but  not 
currently  covered  by  one  of  these 
general  permits  would  continue  to 
apply  to  EPA  for  coverage.  Jurisdiction 
over  these  storm  water  discharges, 
including  primary  enforcement 
responsibility  (except  as  provided  by 
paragraph  3  below — Facilities  With 
Outstanding  Compliance  Issues),  would 
be  transferred  to  TNRCC  at  the  earlier  of 
the  time  the  EPA-issued  general  permit 
expires  or  TNRCC  issues  a  replacement 
TPDES  permit,  whether  general  or 
individual. 


Except  as  provided  in  paragraphs  2 
and  3  l»low,  EPA  would  not  retain, 
even  on  a  temporary  basis,  jurisdiction 
over  discharges  from  individual  storm 
water  permits;  storm  water  outfalls  in 
waste  water  permits;  and  storm  water 
discharges  designated  by  the  State  in 
accordance  with  40  CFR  123.26(g)(l)(I). 
The  State  would  have  jurisdiction  and 
permitting  authority,  including  primary 
enforcement  responsibility,  over  these 
discharges  immediately  upon  TPDES 
program  approval. 

d.  Jurisdiction  over  all  discharges 
covered  by  large  and  medium  Municipal" 
Separate  Storm  Sewer  System  (MS4) 
permits  issued  by  EPA  prior  to  TPDES 
program  approval.  Jurisdiction  over 
EPA-issued  MS4  permits,  including 
primary  enforcement  responsibility 
(except  as  provided  by  paragraph  3 
below — Facilities  With  Outstanding 
Compliance  Issues),  would  be 
transferred  to  TNRCC  at  the  earlier  of 
the  time  the  EPA-issued  permit  expires 
or  TNRCC  issues  a  renewed,  amended 
or  replacement  TPDES  permit. 

2.  Permits  Proposed  for  Public  Comment 
but  Not  Yet  Final 

EPA  would  temporarily  retain  NPDES 
permitting  authority,  as  well  as  primary 
enforcement  responsibility  (except  as 
provided  by  paragraph  3  below — 
Facilities  With  Outstanding  Compliance 
Issues),  over  all  discharges  covered  by 
general  or  individual  NPDES  permits 
that  have  been  proposed  for  public 
comment  by  EPA  but  have  not  been 
issued  as  final  at  the  time  of  program 
approval.  Although  section  402(c)(1)  of 
the  Act  establishes  a  90  day  deadline  for 
EPA  approval  or  disapproval  of  a 
proposed  State  program  and,  if  the 
program  is  approved,  for  the  transfer  of 
permit  issuing  authority  over  those 
discharges  subject  to  the  program  from 
EPA  to  the  State,  this  provision  was 
intended  to  benefit  States  seeking 
NPDES  program  approval.  As  a  result, 
and  in  the  interest  of  an  orderly  and 
smooth  transition  from  federal  to  State 
regulation,  the  time  frame  for  transfer  of 
permitting  authority  may  be  extended 
by  agreement  of  EPA  and  the  State.  See, 
for  example,  40  CFR  123.21(d).  which 
allows  a  State  and  EPA  to  extend  by 
agreement  the  period  of  time  allotted  for 
formal  EPA  review  of  a  proposed  State 
program.  In  order  to  render 
programmatic  transition  more  efficient 
and  less  confusing  for  permit  applicants 
and  the  public,  the  State  of  Texas  and 
EPA  have  agreed  to  enter  into  an  MOA 
that  extends  the  time  frame  for  transfer 
of  permit  issuing  authority  over  those 
permits  that  EPA  has  already  proposed 
for  public  comment,  but  which  are  not 
yet  final  at  the  time  of  program 
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approval.  Permitting  authority  and 
primary  enforcement  responsibility 
would  be  transferred  to  the  State  as  the 
permits  are  finalized. 

3.  Facilities  With  Outstanding 
Comphance  Issues 

EPA  would  temporarily  retain 
primary  NPDES  enforcement 
responsibility  for  those  facilities  which 
have  any  outstanding  compliance 
issues.  EPA  would  retain  jurisdiction  of 
these  facilities  until  resolution  of  these 
issues  is  accomplished  in  cooperation 
with  the  State.  Files  retained  by  EPA  for 
the  reasons  given  above  would  be 
transferred  to  the  State  as  the  actions  are 
finalized.  Facilities  would  be  notified  of 
this  retained  jurisdiction  and  again 
when  the  file  is  transferred  to  the  State. 
Permitting  authority  over  these  facilities 
would  transfer  to  the  State  at  the  time 
of  program  approval. 

A  Ust  of  existing  Permittees  that 
would  temporarily  remain  under  EPA 
permitting  jurisdiction/authority  is 
included  as  part  of  the  public  record 
and  available  for  review.  Texas  would 
continue  to  provide  State-only  permits 
for  those  dischargers  over  which  EPA 
temporarily  retains  permitting  authority, 
and  which  need  State  authorization  to 
discharge. 

C.  Summary  of  the  Application 
Documents 

The  TPDES  program  is  fully  described 
in  doomients  the  State  has  submitted  in 
accordance  with  40  CFR  123.21,  i.e.,  a 
letter  from  the  Governor  requesting 
program  approval;  a  Memorandum  of 
Agreement  (MOA)  for  execution  by 
TNRCC  and  EPA;  a  Program 
Description,  including  an  Enforcement 
Management  System,  outlining  the 
procedures,  personnel  and  protocols 
that  would  be  reUed  on  to  run  the 
State's  permitting  and  enforcement 
programs;  and  a  Statement  signed  by  the 
Attorney  General  that  describes  the  legal 
authority  which  the  State  has  to 
administer  a  program  equivalent  to  the 
federal  NPDES  program.  The  State's 
TPDES  application  consists  of  a  letter 
firom  the  Governor  of  Texas,  enclosing 
eight  chapters  and  associated 
appendices.  The  content  of  those 
documents  is  summarized  below. 

1.  A  Letter  from  the  Governor 

Texas'  application  for  program 
approval  includes  a  letter  dated 
February  5, 1998.  from  Governor  George 
W.  Bush,  officially  requesting  NPDES 
program  approval. 

2.  The  EPA/TNRCC  MOA  (Chapter  1) 

The  requirements  for  MOAs  are  found 
in  40  CFR  123.24.  A  Memorandum  of 


Agreement  is  a  document  signed  by 
each  agency,  committing  them  to 
specific  responsibilities  relevant  to  the 
administration  and  enforcement  of  the 
State's  regulatory  program.  A  MOA 
specifies  these  responsibilities  and 
provides  structure  for  the  State's 
program  management  and  EPA's 
program  oversight. 

The  MOA  submitted  by  the  State  of 
Texas  has  been  signed  by  Dan  Pearson. 
Executive  Director  of  the  Texas  Natural 
Resource  Conservation  Commission. 
The  Regional  Administrator  of  U.S.  EPA 
Region  6  would  sign  the  document  only 
if  the  program  has  been  determined 
approvable  after  all  comments  received 
during  the  comment  period  (including 
comments  received  at  the  public 
hearing)  have  been  considered.  The 
MOA  submitted  by  TNRCC  includes  the 
following  items: 

Section  I — General:  This  section 
contains  general  statements  describing 
the  purpose  of  the  MOA. 

Section  II — Scope  of  Authorization: 
This  section  contains  the  statement  of 
the  scope  of  the  NPDES  program 
(pretreatment.  storm  water,  sewage 
sludge  disposal  programs)  TNRCC 
would  be  administering. 

Section  III — State  and  Federal 
Responsibilities:  Lists  the 
•  responsibilities  of  TNRCC  and  EPA  in 
maintaining  an  effective  program.  Also 
outlines  the  procedures  for  transfer  of 
authority  over  discharges  over  which 
EPA  would  be  temporarily  retaining 
authority  and  gives  timing  for  the 
transition. 

Section  IV — Permit  Processing. 
Review  and  Issuance:  describes  all 
agreements  on  the  review  and  issuance 
of  TPDES  permits.  It  covers  TNRCC's 
responsibilities  to  issue  permits,  the 
transfer  of  EPA  files  to  the  State,  and  the 
State's  application  review  and  permit 
development  process.  Included  are  such 
things  as  procedures  for  permit 
modification  or  reissuance,  and  EPA's 
review  of  TPDES  drafted  individual  and 
general  permits.  This  section  includes 
the  State's  commitment  for  responding 
to  public  concerns  and  providing  public 
participation  in  connection  with  public 
hearings,  evidentiary  hearings,  and 
administrative  and  judicial  enforcement 
actions. 

Section  V — Compliance  Monitoring 
and  Permit  Enforcement:  Describes 
summary  agreements  between  EPA  and 
TNRCC  regarding  EPA  oversight  of  the 
TPDES  enforcement  program.  These 
include  those  commitments  on  TNRCC's 
compliance  monitoring,  reviews, 
pretreatment  audits,  and  inspections. 

Section  VI — Pretreatment  Program: 
Describes  summary  agreements  between 
EPA  and  TNRCC  regarding  EPA 


oversight  of  TPDES's  implementation  of 
the  industrial  pretreatment  program 
regulating  industrial  users  of  municipal 
wastewater  treatment  plants. 

Section  VIl — Sludge  Management 
Program:  Describes  simmiary 
agreements  between  EPA  and  TNRCC 
regarding  EPA  oversight  of  TPDES's 
regulation  of  the  disposal  of  biosolids 
(sewage  sludge)  generated  by 
wastewater  treatment  systems. 

Section  VIII — Transmittal  of 
Information:  This  section  describes  how 
reports  and  requests  for  information 
would  be  handled;  and  how  information 
is  transferred  between  the  two  agencies. 

Section  IX — TPDES  Program  Review 
by  EPA:  Explains  how  EPA  would 
periodically  review  the  TPDES  program 
for  implementation  and  continued 
consistency  with  Clean  Water  Act 
requirements. 

Section  X — Amendments  To  Be 
Approved  by  EPA:  This  section 
describes  procedures  to  insure  that  EPA 
is  given  an  opportunity  to  review  any 
proposed  amendment,  recision  or  repeal 
of  any  State  statute  or  regulation  that 
could  affect  the  continued  viability  of 
the  TPDES  program. 

Section  )U — Approval.  Effective  Date 
And  Term  Of  the  MOA:  Describes  how 
the  MOA  can  be  modified  by  EPA  and 
TNRCC.  Also  establishes  a  commitment 
to  review  the  MOA  within  five  years 
and  make  any  necessary  changes.  The 
MOA  would  become  effective  on  the 
date  of  program  approval. 

3.  Program  Description  (Chapters  2-7) 

A  program  description  submitted  by  a 
State  seeking  program  approval  must 
meet  the  minimum  requirements  of  40 
CFR  123.22.  It  must  provide  a  narrative 
description  of  the  scope,  structure, 
coverage  and  processes  of  the  State 
program;  a  description  of  the 
organization,  staffing  and  position 
descriptions  for  the  lead  State  agency; 
and  itemized  costs  and  funding  sources 
for  the  program  for  the  first  two  years 
after  program  approval.  It  must  describe 
all  applicable  State  procedures 
(including  administrative  procedures  for 
the  issuance  of  permits  and 
administrative  or  judicial  procedures  for 
their  review)  and  include  copies  of 
forms  used  in  the  program.  It  must 
further  contain  a  complete  description    • 
of  the  State's  compliance  and 
enforcement  tracking  program.  The 
program  description  submitted  by 
TNRCC  includes  the  following  items: 

Chapter  2— Overview  of  the  TNRCC: 
This  chapter  gives  an  overview  of  the 
history,  authority,  and  organization  of 
the  TNRCC. 

Chapter  3 — Permitting  Program 
Description:  Describes  how  TORCC  staff 
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would  develop  effluent  limitations;  the 
permitting  process,  including 
procedures  for  public  participation  in 
decision  mtiking  process;  and  the 
process  for  determining  the  Total 
Maximum  Daily  Load  a  surface  water 
can  assimilate  and  still  support  its 
designated  beneficial  uses  (e.g., 
swimming,  fishing,  public  water  supply, 
etc.). 

The  Continuing  Planning  Process 
(CPP)  and  its  associated  Implementation 
Procedures  (IP)  used  by  the  TNRCC  to 
develop  and  implement  water  quality 
standards  and  assess  the  condition  of 
surface  waters  of  the  State  are  found  in 
two  appendixes  to  Chapter  3  (Appendix 
3-C:  'TNRCC  Continuing  Planning 
Process"  and  Appendix  3-D: 
"Implementation  of  the  TNRCC 
Standards  Via  Permitting").  Portions  of 
the  CPP  and  IP  previously  approved  by 
EPA  when  TNRCC  was  not  proposed  to 
be  the  NPDES  permitting  authority 
would  be  superseded  by  agreements 
found  in  the  section  IV.B.  of  the 
proposed  MOA  between  TNRCC  and 
EPA.  The  issues  addressed  by  these 
superseding  agreements  include: 
suspension  of  the  use  of  biological 
surveys  in  the  Implementation 
Procedures;  determining  cessation  of 
lethality  in  biomonitoring;  use  of 
alternate  test  species  for  biomonitoring; 
calculation  of  Dioxin/Furan  permit 
limits;  development  of  water  quality- 
based  effluent  limitations  for  discharges 
into  the  Rio  Grande;  ensuring  all  final 
limitations  in  a  TPDES  permit  would  be 
consistent  with  the  EPA-approved 
Water  Quality  Management  Plan 
(including  any  applicable  Total 
Maximum  Daily  Loads);  ensiu-ing 
variance  from  water  quality  standards 
would  not  be  used  to  establish  an 
effluent  limitation  for  a  TPDES  permit 
until  the  standards  variance  has  been 
reviewed  and  approved  by  EPA;  and 
ensuring  appropriate  limitations  would 
be  included  in  general  permits  to  ensure 
compliance  with  water  quality 
requirements.  Texas  has  committed  to 
incorporating  the  MOA  agreements  into 
the  CPP  and  IP  during  the  next  update 
to  the  CPP  and  IP.  Taken  together,  these 
three  documents  constitute  the  CPP 
required  under  40  CFR  130.5(c)  for  the 
Administrator's  approval  of  a  state 
program. 

chapter  4—Pretreatment  Program 
Description:  This  chapter  gives  the 
authority  for  the  TNRCC  pretreatment 
program;  and  the  components  of  the 
program  such  as,  the  establishment  of 
limits  for  indirect  users,  fundamentally 
diff^erent  factors,  categorical 
determination  requests,  reporting 
requirements,  inspections  and 
enforcement. 


Chapter  5— Sewage  Sludge  Program 
Description:  This  Chapter  gives  a  brief 
description  of  the  TNRCC  sewage  sludge 
program,  its  history,  and  statutory 
framework.  It  describes  sludge  permits 
and  reports  required. 

Chapter  6— Enforcement  Program 
Description:  This  chapter  gives  the  legal 
authority  for  TNRCC  enforcement 
actions,  outlines  TNRCC  policies  related 
to  compliance  and  enforcement  and 
provides  a  description  of  State 
enforcement  actions.  It  also  gives  a  brief 
overview  of  compliance  review 
activities  for  inspections.  Discharge 
Monitoring  Reports  and  other  required 
reports  to  be  submitted  by  the  permittee, 
and  describes  the  Permits  Compliance 
System  and  the  types  of  data  tracked  by 
it. 

States  seeking  approval  of  their 
permitting  and  enforcement  program 
under  NPDES  have  the  option  of 
adopting  EPA's  enforcement  policies, 
procedures,  and  guidance;  or  providing 
in  their  program  package  a  complete 
description  of  their  own  enforcement 
authority  and  compliance  evaluation 
program  (40  CFR  123.26  and  123.27). 
Texas  submitted  its  own  enforcement 
management  system  (EMS)  (Appendices 
6-A  through  6-0).  An  EMS  outlines  the 
way  the  State  systematically  and 
efficiently  identifies  instances  of 
noncompliance  and  provides  timely  and 
appropriate  enforcement  actions  to 
achieve  the  final  objective  of  full 
compliance  by  the  permittee  with  the 
Clean  Water  Act.  An  EPA  memo  dated 
October  2,  1989,  titled  "Final  Version  of 
the  Revised  Enforcement  Management 
System,"  describes  seven  basic 
principles  that  are  common  to  an 
effective  EMS: 
— Maintain  a  source  inventory  that  is 

complete  and  accurate; 
— Handle  and  assess  the  flow  of 

information  available  in  a  systematic 

and  timely  basis; 
— Accomplish  a  pre-enforcement 

screening  by  reviewing  the  flow  of 

information  as  soon  as  possible  after 

it  is  received; 
— Perform  a  more  formal  enforcement 

evaluation  where  appropriate,  using 

systematic  evaluation  screening 

criteria; 
— Institute  a  formal  enforcement  action 

and  follow-up  whenever  necessary; 
— Initiate  field  investigations  based  on  a 

systematic  plan;  and 
— Use  internal  management  controls  to 

provide  adequate  enforcement 

information  to  all  levels  of 

organization. 

The  TNRCC's  Enforcement 
Management  System  (EMS)  is  a  written 
outline  or  guide  which  discusses  the 


procedures  that  would  be  followed  to 
ensure  that  both  federal  and  State 
regulatory  requirements  and  goals  are 
accomplished  in  a  timely  and 
appropriate  manner.  For  the  purpose  of 
review,  EPA  considers  the  TNRCC  EMS 
to  consist  of  the  seven  appendices  to 
Chapter  6. 

The  inspection  and  enforcement 
functions  of  the  TNRCC  reside  in  the 
Field  Operations  Division,  Compliance 
Support  Division,  and  Enforcement 
Division  of  the  Office  of  Compliance  & 
Enforcement.  The  Field  Operations 
Division,  with  16  regional  offices  across 
the  State,  is  responsible  for  inspecting 
all  permitted  and  unpermitted  facilities 
which  have  or  are  believed  to  have  a 
surface  water  discharge  and  is  primarily 
responsible  for  the  investigation  and 
resolution  of  all  citizen  complaints 
involving  waters  of  the  State.  The 
Compliance  Support  Division  provides 
agency  sponsored  or  administered 
training  courses  and  technical 
assistance  aimed  at  development  of 
environmental  expertise  by  agency  staff 
and  those  regulated  by  the  TNRCC.  The 
Enforcement  Division,  in  coordination 
with  the  Field  Operations  Division,  is 
responsible  for  addressing  non- 
compUance  with  the  agency's 
regulations  through  enforcement 
actions. 

The  TNRCC  has  not  adopted  EPA's 
civil  penalty  policy,  but  uses  their  own 
policy  to  assess  and  collect 
administrative  penalties.  The  penalty 
pohcy  is  discussed  in  detail  in 
Appendix  VI. 

Chapter  7— Program  Cost  and 
Funding:  This  chapter  gives  a  budget 
summary  on  the  projected  costs  and 
funding  sources  for  the  TPDES  program 
for  the  first  two  years  after  program 
approval. 

4.  Attorney  General's  Statement 
(Chapter  8) 

An  Attorney  General's  Statement  is 
required  and  described  in  regulations 
found  at  40  CFR  123.23.  The  State 
Attorney  General  must  certify  that  the 
State  has  lawfully  adopted  statutes  and 
regulations  which  provide  the  State 
agency  with  the  legal  authority  to 
administer  a  permitting  program  in 
compliance  with  40  CFR  part  123.  The 
Texas  Attorney  General's  Statement 
describes  and  cites  State  legal  authority 
it  believes  adequate  to  administer  the 
TPDES  program;  and  certifies  that  the 
State  has  the  legal  authority  to 
administer  the  TPDES  program  in 
accordance  with  the  regulations  in  40 
CFR  part  123.  Chapter  8  entitled 
"Authority  for  the  Texas  National 
Pollutant  Discharge  Elimination  System 
Program."  which  was  submitted  by  the 
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State  of  Texas  on  February  5, 1998,  and 
the  supplemental  March  16, 1998,  letter 
from  Texas  Attorney  General  Dan 
Morales  to  Acting  EPA  Region  6 
Regional  Administrator  Jerry  Clifford, 
taken  together,  constitute  the  Attorney 
General's  Statement  required  by  section 
402(b)  of  the  CWA  and  40  CFR  123.23 
for  purposes  of  the  State's  TPDES 
application.  All  refisrences  to  the 
"Attorney  General's  Statement"  or 
"statement  of  legal  authority"  made  in 
this  document  refer  to  the  combination 
of  these  two  documents. 

Public  Comment  on  the  Described 
Program 

The  program  submitted  by  the  State  of 
Texas  has  been  determined  by  EPA  to  be 
complete  in  accordance  with  the 
regulations  found  at  40  CFR  part  123. 
EPA  and  TNRCC  want  the  citizens  of 
Texas  to  understand  the  proposed 
TPDES  program  and  encourage  public 
participation  in  the  decision  maJcing 
process.  Therefore,  EPA  requests  that 
the  pubUc  review  the  program  that 
TNRCC  has  submitted  and  provide  any 
comments  they  feel  are  appropriate. 
EPA  will  consider  all  comments  on  the 
TPDES  program  and/or  its  approval  in 
its  decision. 

EPA  is  specifically  seeking  public 
input  on  the  following  aspects  of  the 
proposed  TPDES  program: 

Public  Participation 

In  discussions  with  the  State  of  Texas 
over  the  last  couple  of  years  concerning 
the  possibility  of  federal  approval  of  a 
Texas  NPDES  program,  EPA  expressed 
various  concerns  regarding  the 
opportimity  for  public  participation  in 
the  State  permitting  and  enforcement 
processes.  For  example,  EPA  raised 
concerns  that  notice  and  opportunity  for 
comment  should  be  provided  on 
proposed  settlements  of  administrative 
enforcement  actions;  that  Texas  notices 
should  notify  the  public  that  it  may 
request  a  hearing  on  permit  applications 
and  that  a  hearing  would  be  granted  if 
there  was  a  significant  degree  of  public 
interest;  that  Texas  should  provide  for 
permissive  intervention  in 
administrative  penalty  actions;  and  over 
restrictions  placed  by  the  State  on  the 
participation  of  citizens  in  formal 
evidentiary  contested  case  hearings  and 
the  implications  of  those  restrictions  on 
the  ability  of  citizens  to  establish 
standing  to  obtain  judicial  review  of 
permits.  In  response  to  these 
discussions,  the  State  of  Texas  has 
implemented  various  regulatory  and 
statutory  changes  to  enhance  the 
opportunity  for  public  participation 
under  the  State  program,  and  the  Texas 
Attorney  General  has  stated  that  the  law 


governing  individual  standing  in  Texas 
judicial  proceedings  is  substantially 
equivalent  to  current  requirements  for 
standing  under  federal  law.  Through 
these  statutory  and  regulatory  changes 
and  the  Texas  Attorney  General's 
statement,  Texas  has  worked  to  address 
EPA's  concerns  in  this  area.  The  results 
of  the  various  discussions  between  EPA 
and  TNRCC  regarding  public 
participation  issues  are  reflected  in  an 
exchange  of  letters  between  TNRCC 
Commissioner  Barry  McBee  and  Acting 
Region  6  Regional  Administrator  Jerry 
Clifford  dated  June  16, 1997  (McBee  to 
Clifford),  June  19,  1997  (Jerry  Clifford  to 
Barry  McBee)  and  November  25, 1997 
(Barry  McBee  to  Jerry  Clifford).  These 
three  letters  are  included  as  part  of  the 
official  record  for  this  matter.^ 

Texas'  Regulatory  Flexibility  Under 
Texas  Water  Code  5.123 

The  Texas  Legislature  added  section 
5.123  to  the  Texas  Water  Code  in  1997 
(implementing  Senate  Bill  1591).  This 
section  gives  the  TNRCC  flexibility  to 
exempt  from  State  statutory  or 
regulatory  requirements  an  applicant 
proposing  an  alternative  method  or 
alternative  standard  to  control  or  abate 
pollution.  EPA  raised  questions 
concerning  the  effect  of  the  statute  on 
TNRCC's  obhgations  under  the  TPDES 
program.  In  response,  the  Texas 
Attorney  General  stated  that  Texas 
Water  Code  5.123  does  not  subtract  from 
the  TNRCC's  authority  required  as  a 
condition  of  program  approval  under 
the  CWA  or  EPA  regulations  since  the 
statute  does  not  authorize  the  TNRCC  to 
grant  an  exemption  that  is  inconsistent 
with  the  environmental  requirements  of 
any  federally  approved  program.  In  a 
letter  from  TNRCC  Commissioner  Ralph 
Marquez  to  Acting  Region  6  Regional 
Administrator  Jerry  Clifford  dated 
March  16, 1998,  Commissioner  Marquez 
clarified  TNRCC's  position  that  section 
5.123  does  not  authorize  TNRCC  to 
grant  permits  that  vary  from  applicable 
federal  requirements.  To  further  clarify 
this  position,  Commissioner  Marquez 
committed  to  include  the  following 
language  in  the  proposed  MOA  between 
EPA  and  the  TNRCC: 

The  regulatory  flexibility  authority  in 
Senate  Bill  1591  will  not  be  used  by  TIsfRCXZ 
to  approve  an  application  to  vary  a  federal 
requirement  or  a  State  requirement  which 
implements  a  federal  program  requirement 
under  $  402(b)  of  the  Clean  Water  Act,  EPA 


'Also  included  in  the  record  and  of  interest  on 
this  issue  is  an  exchange  of  letters  between  Mr. 
Richard  Lowerre  of  Henry,  Lowerre.  fohnson,  Hess. 
&  Frederick  and  the  TNRCC  dated  November  19. 
1997  (Lowerre  to  TNRCC  Chairman  Barry  McBee) 
and  January  6.  1998  (Jim  Phillips,  Deputy  Director 
of  the  Office  of  Legal  Services.  TNRCC  to  Lowerre). 


regulations  implementing  that  Section,  or 
this  MOA,  including  but  not  limited  to 
inspection,  monitoring  or  information 
collection  requirements  that  are  required 
under  §  402(b)  of  the  Clean  Water  Act.  EPA 
regulations  implementing  that  Section  or  this 
MOA  to  carry  out  implementation  of  the 
approved  federal  program. 

This  language  is  included  on  page  8  of 
the  proposed  MOA. 

Texas'  Defense  to  Liability  for  Acts  of 
God.  War.  Strike.  Riot,  or  Other 
Catastrophe 

Section  7.251  of  the  Texas  Water  Code 
provides  that  if  an  event  that  would 
otherwise  be  a  violation  of  a  statute, 
rule,  order  or  permit  was  caused  solely 
by  an  act  of  God,  war,  strike,  riot,  or 
other  catastrophe,  the  event  is  not  a 
violation  of  that  statute,  rule,  order,  or 
permit.  This  statute  and  its  effect  on  the 
TPDES  program  are  discussed  in  detail 
in  the  Attorney  General's  Statement 
provided  by  the  State  of  Texas  as  part 
of  its  application.  However,  EPA  wishes 
to  also  clarify  its  understanding  of  this 
statute  and  its  role  in  the  federally 
authorized  program. 

It  is  important  to  first  note  that 
section  7.251  of  the  Texas  Water  Code 
creates  a  defense  to  liability  not 
provided  for  under  the  federal  CWA. 
Should  EPA  authorize  the  TPDES 
program,  EPA  would  still  retain  its 
authority  to  bring  enforcement  actions 
for  violations  of  the  Act.  and  this 
authority  would  not  be  affected  by 
section  7.251.  Both  EPA  and  the  courts 
have  consistently  interpreted  the  CWA 
as  a  strict  liability  statute.  The  only 
defense  to  liabiUty  recognized  under 
federal  law  is  the  federal  upset  defense 
found  at  40  CFR  122.41(n).  which  is  a 
very  narrow  affirmative  defense  for 
violations  of  technology-based  effluent 
limitations.  Although  both  Texas  Water 
Code  section  7.251  and  40  CFR 
122.41(n)  provide  for  affirmative 
defenses  that  must  be  pled  and  proven 
by  the  asserting  i}arty,  the  defenses  are 
not  analogous. 

The  Attorney  General's  Statement 
provided  by  the  State  of  Texas 
acknowledges  that  the  defenses  are  not 
analogous.  However,  in  his  effort  to 
clarify  the  scope  of  the  State  statute,  the 
Attorney  General  compares  section 
7.251  to  "a  federal  defense  that  CWA 
§  301(a)  only  applies  to  any  person 
causing  an  unauthorized  discharge."  It 
is  EPA's  belief  that  no  such  federal 
defense  exists.  EPA  has  consistently 
taken  the  position,  which  it  believes  is 
supported  by  available  case  law,  that 
any  unauthorized  discharge  of 
pollutants  is  unlawful  regardless  of  the 
cause,  and  that  a  facility  owner  or 
operator  is  responsible  for  any  unlawful 
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discharge  occurring  at  his  facility. 
Therefore,  although  Texas  Water  Code 
section  7.251  creates  an  affirmative 
defense  to  liability  for  actions  brought 
by  Texas  under  State  law,  section  7.251 
is  not  a  defense  to  enforcement  actions 
brought  by  EPA  pursuant  to  the  federal 
CWA. 

As  interpreted  by  the  Texas  Attorney 
General,  section  7.251  provides  an 
affirmative  defense  to  unauthorized 
discharges  under  State  law  only  if  the 
event  causing  the  discharge  is 
completely  outside  the  control  of  the 
person  otherwise  responsible  for  the 
discharge  and  only  if  the  discharge 
could  not  have  been  avoided  by  the 
exercise  of  due  care,  foresight,  or  proper 
planning,  maintenance  or  operation. 
Section  7.251  does  not  shield  a  party 
from  liability  if  that  party's  action  or 
inaction  contributed  to  the  violation. 
Based  on  this  interpretation,  it  is  EPA's 
understanding  that  ifa  facility  owner  or 
operator  could  have  reasonably 
anticipated  a  discharge,  and  could  have 
taken  steps  to  prevent  it  by  care  and 
foresight,  proper  planning,  or 
maintenance,  then  the  affirmative 
defense  is  unavailable.  For  example,  if 
a  heavy  rainfall,  a  strike,  or  a  riot  is 
reasonably  foreseeable,  or  the  facility  is 
not  designed,  operated,  or  maintained 
properly,  then  any  discharge  resulting 
from  such  an  event  would  not  be  solely 
caused  by  the  event,  and  the  facility 
owner  or  operator  would  be  unable  to 
claim  the  defense  for  such  a  discharge. 
The  Attorney  General  also  states  that 
section  7.251  would  not  preclude  the 
imposition  of  penalties  for  a  violation 
that  persists  after  the  original  force 
majeure  event  ceases  to  be  the  sole 
cause  of  a  discharge,  whether  the 
persisting  violation  was  a  continuing 
discharge  or  a  failure  to  comply  with  a 
rule,  order,  or  permit  requirements.  EPA 
understands  this  to  mean  that  even  if  a 
discharge  at  a  facility  were  initially 
caused  by  an  act  of  God,  and  the  facility 
ovvmer  or  operator  in  no  way  contributed 
to  the  discharge,  either  through  his 
action  or  inaction,  if  the  facility  owner 
or  operator  could  have  taken  steps  to 
stop  the  discharge  from  continuing,  but 
failed  to  do  so,  the  facility  operator 
would  be  liable  for  the  continuing 
discharge. 

As  discussed  in  the  Attorney 
General's  Statement,  the  main  impact  of 
section  7.251  is  to  insulate  a  party  from 
penalties;  the  statute's  effect  on  the 
TNRCC's  injunctive  authority  is 
minimal  in  that  it  does  not  affect  a 
court's  authority  to  issue  an  injunction 
to  enforce  any  Code  requirement  or 
prohibition,  including  the  requirement 
that  a  party  comply  with  any  permit, 
rule  or  order  issued  by  the  "rNRCC.  EPA 


understands  the  Texas  Attorney 
General's  statement  to  conclude  that  the 
TNRCC  can  enjoin  by  suit  in  State  court 
any  violation  or  threat  of  violation  of  a 
statute,  rule  or  permit  under  the  TPDES 
program.  Based  on  this  understanding, 
TNRCC  appears  to  have  injunctive 
authority  equivalent  to  EPA's  authority 
under  federal  law  despite  the  existence 
of  section  7.251. 

In  regard  to  the  insulation  of  parties 
from  penalties  under  section  7.251.  EPA 
would  rarely  seek  penalties  for 
violations  of  the  Act  that  were 
completely  beyond  the  control  of  a 
party,  and  in  regard  to  which  that  party 
had  exercised  due  care,  foresight,  proper 
planning  and  maintenance. 

Therefore,  based  on  the  Texas 
Attorney  General's  Statement  and  EPA's 
understanding  of  TNRCC's  broad 
injunctive  authority,  the  statute  does  not 
appear  to  prevent  TNRCC  from 
demonstrating  adequate  authority  to 
meet  its  obUgations  under  section  402(b) 
of  the  CWA. 

Inspections 

The  federal  regulations  (40  CFR 
123.26(e)(5))  require  State  NPDES 
compliance  evaluation  programs  to  have 
the  procedures  and  ability  for  inspecting 
the  facilities  of  all  major  dischargers  and 
all  Class  I  sludge  facilities  where 
applicable  at  least  annually.  In  the 
proposed  MOA  between  EPA  and  the 
TNRCC,  the  TNRCC  states  that  it  has  the 
procedures  and  ability  for  inspecting  the 
facilities  of  all  major  dischargers  and  all 
Class  I  sludge  facilities  where  applicable 
at  least  annually,  and  that  it  will  inspect 
100%  of  the  majors  and  Class  I  sludge 
facilities  on  an  annual  basis,  or  a 
universe  of  majors/minors  agreed  upon 
annually  by  EPA  and  the  TNRCC.  The 
agreement  to  allow  TNRCC  to  substitute 
the  inspection  of  a  mutually  agreed- 
upon  universe  of  majors/minors  for 
inspection  of  100%  of  the  majors  and 
Class  I  sludge  facihties  is  based  on 
EPA's  and  TNRCC's  commitment  to  a 
process  for  targeting  inspections 
according  to  the  priorities  established 
by  TNRCC  to  protect  the  waters  of 
Texas.  Under  the  terms  of  the  proposed 
MOA,  the  TNRCC  will  develop  an 
annual  inspection  plan  that  establishes 
priorities,  lists  the  major  and  minor 
dischargers  to  be  inspected,  and 
demonstrates  that  the  plan  is 
substantially  equivalent  to  the  annual 
inspection  of  all  major  dischargers  and 
Class  I  sludge  management  facilities 
where  applicable.  The  TNRCC  will  have 
to  inspect  majors  at  some  regular 
interval  while  expending  resources  on 
minors  equivalent  to  100%  of  the  majors 
annually.  The  TNRCC  will  also  have  to 
demonstrate  water  quality  improvement 


as  a  result  of  the  trade-off.  Under  the 
proposed  MOA,  if  EPA  and  the  TNRCC 
are  unable  to  reach  agreement  on  the 
universe  of  majors/minors  to  be 
inspected  under  the  annual  inspection 
plan  by  the  beginning  of  the  following 
fiscal  year,  TNRCC  agrees  to  inspect 
100%  of  the  majors  and  all  Class  I 
sludge  management  facilities  where 
applicable. 

Timely  and  Appropriate  Enforcement 

Section  402(b)  of  the  Act  requires  that 
a  State  have  adequate  authority  to  abate 
violations  of  the  permit  or  the  permit 
program.  Because  the  ability  to  take 
timely  and  appropriate  enforcement 
action  is  fundamental  to  an  adequate 
enforcement  program,  EPA's  Oversight 
Guidance  states  that  by  the  time  a 
facility  appears  on  the  second  Quarterly 
Noncompliance  Report,  i  formal 
enforcement  action  should  have  been 
taken.  Chapter  6  of  Texas'  application 
(Enforcement  Program  Etescription) 
outlines  the  time  frames  for  "TNRCC 
issuance  of  enforcement  actions.  The 
average  time  for  TNRCC  enforcement 
action  issuance  is  255  days.  As  a  result, 
in  implementing  the  TPDES  program, 
TNRCC  would  not  in  all  cases  be  able 
to  meet  the  timely  and  appropriate 
criteria  contained  in  EPA's  Oversight 
Guidance.  In  cases  where  TNRCC 
cannot  meet  this  criteria,  TNRCC  has 
agreed  in  the  proposed  MOA  to  notify 
EPA  45  days  prior  to  a  facility  appearing 
on  the  Exception  List.  EPA  will  then 
initiate  formal  enforcement  action  in 
order  to  ensure  that  the  violations  are 
addressed  in  a  timely  and  appropriate 
manner. 

Penalty  Policy 

The  TNRCC  proposes  to  use  its  own 
Penalty  Policy  in  administering  the 
TPDES  program,  and  the  TNRCC  policy 
differs  in  some  respects  from  the  EPA 
penalty  policy.  It  is  EPA  policy  that 
penalties  generally  should,  at  a 
minimum,  collect  the  economic  benefit 
accruing  to  the  violator  as  a  result  of 
violating  the  law.  EPA's  policy  also 
states  that  every  effort  should  be  made 
to  calculate  and  recover  an  additional 
amount,  over  and  above  economic 
benefit,  to  ensure  that  the  violator  does 
not  gain  economically  by  violating  the 
law.  (EPA's  February  1984  "Policy  on 
Civil  Penalties"  (#GM-21)  as 
implemented  in  EPA's  March  1, 1995 
"Interim  CWA  Settlement  Penalty 
PoUcy").  TNRCC's  policy  will  not 
ensure  that  economic  benefit  will  be 
collected,  at  a  minimum,  in  all  cases, 
and  TNRCC's  policy  allows  for 
mitigation  of  penalties  to  zero  in  some 
instances.  Neither  the  CWA  nor  40  CFR 
part  123  require  a  State  seeking  NPDES 
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authority  to  adopt  EPA's  penalty  policy 
verbatim.  However,  402(b)  of  the  Act 
and  40  CFR  123.27  require  that  States 
have  enforcement  authority,  including 
civil  and  criminal  penalties,  adequate  to 
abate  violations  of  a  permit  or  the 
pennit  program.  If  the  TPDES  program 
were  approved,  EPA  would  be  required 
to  over-file  in  certain  instances  in  order 
to  ensure  consistency  with  the  Federal 
penalty  policy  that  no  party  be  allowed 
to  gamer  an  unfair  economic  advantage 
through  avoiding  the  cost  of  compliance 
with  environmental  protection 
requirements.  Any  (>enalties  collected 
by  EPA  go  to  the  federal,  not  the  State, 
treasury. 

Applicability  of  Water-Quality  Based 
Limits  in  the  Absence  of  Technology- 
Based  Effluent  Guidelines 

In  a  brief  filed  February  12,  1998,  in 
the  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit  on  behalf  of  the  State  of  Texas 
and  the  Texas  Railroad  Commission  in 
Texas  Mid-Continental  Oil  &■  Gas 
Association  v.  EPA  (No.  97-60042  and 
Consolidated  Cases),  the  Texas  Attorney 
General  took  the  position  that  EPA  did 
not  have  the  authority  to  include  water 
quality-based  effluent  limitations  in  an 
NPDES  permit  unless  technology-based 
effluent  guidelines  had  been  developed. 
EPA  vigorously  disagrees  with  this 
position  and  continues  to  maintain  that 
under  the  CWA,  technology-based  and 
water  quality-based  effluent  limitations 
are  independently  applicable  in 
determining  appropriate  effluent 
limitations  for  an  NPDES  permit. 

While  confident  that  the  Texas 
Attorney  General's  position  on  EPA's 
authority  to  independently  require 
compHance  with  water  quality 
standards  will  not  be  upheld  by  the 
courts,  EPA  also  believes  it  is  not 
necessary  to  wait  for  a  final  ruling  by 
the  courts  before  acting  on  the  TPDES 
program  proposed  by  TNRCC.  The 
Texas  Attorney  General's  statement 
confirms  that  TNRCC  has  full  authority 
under  state  law  to  impose  effluent 
limitations  for  any  discharge  as 
necessary  to  insure  compliance  with 
approved  water  quality  standards.  In 
addition,  in  a  March  16, 1998,  letter  to 
EPA  Region  6  Acting  Regional 
Administrator  Jerry  Clifford  &x)m 
TNRCC  Commissioner  Ralph  Marquez, 
Commissioner  Marquez  committed  to 
add  additional  language  to  the  MOA  to 
clarify  that  in  implementing  the  TPDES 
program,  TNRCC  would  use  water 
quality-based  effluent  limits  in  permits 
wherever  necessary  to  insure 
compliance  with  water  quality 
standards.  As  a  result  of  Commissioner 
Marquez'  commitment,  the  following  • 


language  is  now  included  on  page  24  of 
the  proposed  MOA: 

Water  quality  based  effluent  limitations 
will  be  included  in  TPDES  permits  for  all 
discharges  to  ensure  compliance  with 
approved  water  quality  standards.  Water 

Suality  based  effluent  limitations  are  part  of 
le  federally  approved  program  and  the  State 
will  impose  such  limitations  in  TPDES 
permits  unless  technology-based  efiluent 
limitations  are  more  stringent. 

Therefore,  the  proposed  TPDES  program 
would  appear  to  ftinction  in  a  manner 
consistent  with  EPA's  interpretation  of 
the  requirements  of  the  CWA  and  its 
implementing  regulations. 

TPDES  Resource  Needs 

The  CWA  and  EPA  regulations 
require  States  seeking  approval  of  State 
NPDES  programs  to  demonstrate 
adequate  resources,  including  qualified 
personnel  and  sufficient  funding,  to 
operate  the  proposed  program  if 
approved.  Section  304(I)(2)  of  the  CWA 
requires  EPA  to  promulgate  guidelines 
establishing  the  minimum  procedural 
and  other  elements  of  State  programs, 
including  among  other  things,  funding, 
personnel  qualifications,  and  manpower 
requirements.  40  CFR  123.22  requires  a 
state  seeking  NPDES  approval  to 
provide  as  part  of  its  program 
submission  a  description  of  the  staff 
who  will  carry  out  the  proposed  State 
program  and  an  itemization  of  the 
estimated  costs  of  establishing  and 
administering  the  proposed  program  for 
the  first  two  years  after  approval.  As 
required  by  40  CFR  123.22,  the  State 
included  a  description  of  the  cost  of 
establishing  and  administering  the 
proposed  TPDES  program  for  the  first 
two  years  after  program  approval  in 
Chapter  7  of  its  application.  However, 
information  provided  to  EPA  by  two 
public  interest  groups,  the  Texas  Center 
for  Policy  Studies  (letter  to  Samuel 
Coleman  and  Steven  A.  Herman  dated 
May  7,  1998)  and  People  Organized  in 
Defense  of  Earth  and  her  Resources 
(letter  to  Carol  Browner  and  Jerry 
Clifford  dated  April  29. 1998).  has 
raised  questions  concerning  whether  the 
available  information  indicates  that  the 
State,  if  authorized,  will  have  sufficient 
funding  to  adequately  implement  the 
program.  The  answers  to  these  questions 
will  be  important  to  EPA's  final 
decision  on  TPDES  program  approval. 
To  that  end,  EPA  intends  to  seek 
clarification  from  the  TNRCC  regarding 
certain  aspects  of  the  information 
provided.  Any  additional  comments  by 
the  public  will  also  be  considered  by  the 
Regional  Administrator  in  making  his 
final  decision. 

It  is  also  important  to  note  that  under 
the  proposed  TPDES  program,  authority 


over  storm  water  general  jjermits 
(approximately  20,000  permittees)  and 
municipal  separate  storm  sewer  permits 
(approximately  30  permits)  already 
issued  by  EPA  would  not  be  transferred 
to  TNRCC  until  the  federal  permits 
expire  or  are  replaced  by  a  TPDES 
permit.  Therefore,  permitting  authority 
and  primary  enforcement  responsibility 
over  a  significant  portion  of  the  NPDES 
universe  would  not  transfer  to  TNRCC 
until  after  the  period  covered  by  the 
financial  capability  information 
included  in  the  program  approval 
request.  In  addition,  the  State  would  be 
required  to  begin  administering  Phase  II 
of  the  NPDES  storm  water  program 
(expected  to  require  jiermitting  of 
numerous  smaller  municipalities  and 
construction  sites)  starting  around  2001. 
As  a  result  of  these  anticipated  increases 
in  TNRCC  responsibility  in  the  years 
following  program  approval,  resources 
needed  to  run  the  program  would  also 
increase.  If  the  TPDES  program  were 
approved,  TNRCC  would  be  expected  to 
increase  its  resources  commensurate 
with  program  growth,  and  if  it  were 
unable  to  do  so,  the  program  would  be 
subject  to  withdrawal  by  EPA  under  40 
CFR  123.64(b). 

Funding  Sources  Available  for  the 
TPDES  Program 

Under  40  CFR  123.22(b)(3),  the 
program  description  must  include  an 
itemization  of  the  sources  and  amounts 
of  funding,  including  Federal  grant 
money,  expected  to  be  available  to 
TNRCC  for  the  first  two  years  after 
approval  to  meet  the  costs  of 
establishing  and  administering  the 
proposed  TPDES  program.  However, 
since  EPA  cannot  guarantee  the  level  of 
Federal  funding  Congress  will  make 
available  in  future  years,  a  State  seeking 
program  approval  must  be  able  to  nm  its 
program  with  or  without  the  assistance 
of  Federal  funding. 

Chapter  7  of  the  TPDES  application 
contains  both  the  expected  program 
costs  and  the  required  breakdown  on 
funding  sources.  The  funding  sources 
TNRCC  would  rely  on  for  the  first  two 
years  of  the  proposed  TPDES  program 
includes  federal  grants  totaling 
$7,224,305  per  year.  Approximately 
49%  of  the  proposed  TPDES  budget 
would  therefore  be  dependent  on  the 
continued  availability  of  Federal  grants. 
The  Texas  Legislature  has  already 
authorized  TNRCC  to  increase  the 
maximum  annual  permit  fee  to  $25,000 
and  to  collect  additional  fees  to  recover 
the  costs  of  an  authorized  program.'  If 


'  Under  Texas'  proposed  funding  plan,  the 
TNRCC  will  charge  fees  for  storm  water  permittees. 
As  a  result,  many  industrial  facilities,  construction 
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current  levels  of  available  Federal  grant 
funds  decline.  TNRCC  would  need  to 
further  increase  fee  revenue  or  seek 
additional  funds  from  the  Texas 
Legislature  to  fund  the  TPDES  program. 

Environmental  Justice 

EPA  encourages  States  to  include 
environmental  justice  provisions  in 
their  environmental  programs  in 
furtherance  of  environmental  justice 
policies,  and  to  help  ensure  comphance 
with  non-discrimination  provisions  of 
Title  6  of  the  Civil  Rights  Act.  EPA 
wrote  to  TNRCC  in  December  of  1997, 
recommending  that  the  State  include  an 
environmental  justice  program  as  part  of 
its  proposed  TPDES  program.  Under  the 
current  regulations  for  State  program 
approval,  Texas  is  not  required  to 
submit  a  description  of  program 
procedures  to  ensure  environmental 
justice  issues  are  taken  into 
consideration  in  TNRCC's  permitting 
and  enforcement  decisions.  In  a  letter 
dated  February  6,  1998,  TNRCC 
indicated  it  does  have  an  environmental 
justice  program.  However,  the  State  did 
not  make  that  program  a  part  of  the 
TPDES  application. 

Other  Federal  Statutes 

A.  National  Historic  Preservation  Act 

Section  106  of  the  National  Historic 
Preservation  Act  requires  that  all  federal 
agencies  must  consult  with  the  State 
Historic  Preservation  Officer  and  the 
Advisory  Council  on  Historic 
Preservation  on  all  federal  undertakings 
which  may  affect  historic  properties  or 
sites  listed  or  eUgible  for  listing  in  the 
National  Register  of  Historic  Places. 
Regulations  outlining  the  requirements 
of  a  section  106  consultation  on  a 
federal  undertaking  are  found  at  36  CFR 
part  800.  EPA  has  initiated  section  106 
consultation  on  the  State's  request  for 
approval  of  the  TPDES  program. 

B.  Endangered  Species  Act 

Section  7  of  the  Endangered  Species 
Act  (ESA)  requires  that  all  federal 
agencies  consult  on  federal  actions 
which  may  affect  federally  listed  species 
to  insure  they  are  unUkely  to  jeopardize 
the  continued  existence  of  those  species 
or  adversely  modify  their  critical 
habitat.  Regulations  controlling 
consultation  under  ESA  section  7  are 
codified  at  50  CFR  part  402.  The 
approval  of  the  State  permitting 
program  under  section  402  of  the  Clean 
Water  Act  is  a  federal  action  subject  to 


development  projects  and  municipal  separate  storm 
sewer  systems  not  currently  regulated  by  the 
TNRCX:  will  become  subject  to  the  TPDES  fee 
system  as  storm  water  permitting  authority  transfers 
from  EPA  to  the  TNRCC. 


this  requirement,  but  the  State's 
subsequent  TPDES  permit  actions  are 
not.  EPA  Region  6  initiated  formal 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  on  January  29, 1998. 

C.  Coastal  Zone  Management  Act 

Pursuant  to  section  307(c)(1)(C)  of  the 
Coastal  Zone  Management  Act,  Federal 
agencies  carrying  out  an  activity  which 
affects  any  land  or  water  use  or  natural 
resource  within  the  Coastal  Zone  of  a 
state  with  an  approved  Coastal  Zone 
Management  Plan  must  determine 
whether  that  activity  is,  to  the 
maximum  extent  practicable,  consistent 
with  the  enforceable  requirements  of  the 
Plan  and  provide  its  determination  to 
the  State  agency  responsible  for 
implementation  of  the  Plan  for  review. 
Texas'  approved  Coastal  Zone 
Management  Plan  is  administered  by 
the  General  Land  Office  and,  more 
particularly,  by  its  Coastal  Coordination 
Council.  TNRCC  permit  actions  are 
themselves  subject  to  consistency 
review  under  31  TAC  §  505(ll)(a)(6); 
thus  approval  of  TNRCC's  TPDES 
program  would  not  affect  Texas'  coastal 
zone  and  would  be  consistent  with  the 
enforceable  requirements  of  Texas' 
Coastal  Zone  Management  Plan. 

D.  Regulatory  Flexibility  Act 

Based  on  General  Counsel  Opinion 
78-7  (April  18,  1978),  EPA  has  long 
considered  a  determination  to  approve 
or  deny  a  State  NPDES  program 
submission  to  constitute  an  adjudication 
because  an  "approval",  within  the 
meaning  of  the  APA,  constitutes  a 
"Hcense,"  which,  in  turn,  is  the  product 
of  an  "adjudication".  For  this  reason, 
the  statutes  and  Executive  Orders  that 
apply  to  rulemaking  action  are  not 
applicable  here.  Among  these  are 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA),  5  U.S.C.  601  et  seq.  Under 
the  RFA,  whenever  a  Federal  agency 
proposes  or  promulgates  a  rule  under 
section  553  of  the  Administrative 
Procedure  Act  (APA),  after  being 
required  by  that  section  or  any  other  law 
to  publish  a  general  notice  of  proposed 
rulemaking,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  for  the 
rule,  unless  the  Agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  the  Agency 
does  not  certify  the  rule,  the  regulatory 
flexibility  analysis  must  describe  and 
assess  the  impact  of  a  rule  on  small 
entities  affected  by  the  rule. 

Even  if  the  NPDES  program  approval 
were  a  rule  subject  to  the  RFA,  the 
Agency  would  certify  that  approval  of 
the  State's  proposed  TPDES  program 
would  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities.  EPA's  action  to  approve  an 
NPDES  program  merely  recognizes  that 
the  necessary  elements  of  an  NPDES 
program  have  already  been  enacted  as  a 
matter  of  State  law;  it  would,  therefore, 
impose  no  additional  obligations  upon 
those  subject  to  the  State's  program. 
Accordingly,  the  Regional 
Administrator  would  certify  that  this 
program,  even  if  a  rule,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

I  hereby  provide  public  notice  of  the 
application  by  the  State  of  Texas  for 
approval  to  administer,  in  accordance 
with  40  CFR  part  123,  the  TPDES 
program. 

Dated:  June  11. 1998. 
Gregg  A.  Cooke, 
Regional  Administrator. 
[FR  Doc  98-16249  Filed  6-18-98;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-121S-0R] 

South  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEMA-1218-DR),  dated  June  1. 1998, 
and  related  determinations. 
EFFECTIVE  DATE:  June  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
1, 1998,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, 
resulting  from  flooding,  severe  storms,  and 
tornadoes  on  April  25, 1998,  and  continuing, 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  Pub.  L.  93-288,  as 
amended  ("the  Stafford  Act").  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  South  Dakota. 

hi  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
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you  find  necessary  for  Federal  disaster 
assistance  and  adininistrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Peter  Bakersky  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

McCook  County  for  Individual  Assistance 
and  Categories  A  and  B  under  the  Public 
Assistance  program. 

Day  County  for  Public  Assistance. 

All  counties  within  the  State  of  South 
Dakota  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  ot  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IPC)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
lames  L  Witt, 
Dirertor. 
[FR  Doc.  98-16387  Filed  6-18-98;  8:45  am) 

BOJJNQ  COOC  «71«-«2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1218-DR] 

South  Dakota;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 


Dakota  (FEMA-1218-DR),  dated  June  1, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  June  3.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMBfTARY  INFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  1,  1998: 

The  counties  of  Hanson  and  McCook  for 
Categories  C  through  G  under  the  Public 
Assistance  program  (already  designated  for 
Individual  Assistance  and  Categories  A  and 
B  under  the  Public  Assistance  program). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suitor, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-16388  Filed  6-l»-98:  8:45  am] 
BILUNQ  oooc  (7ia-(n-p 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreefnent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573.  by 
June  29.  1998. 

Agreement  No.:  203-011321-006. 

Title:  Maersk/Sea-Land/U.S./Far  East 
k  Middle  East  Agreement. 

Parties: 

A.P.  MoUer-Maersk  Line 

Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  increase  the 
maximum  number  of  vessels  authorized 
under  the  Agreement  to  65  vessels,  each 
with  a  maximum  capacity  of  7.000 
TEUs. 


Agreement  No.:  203-01 1448-001. 

Title:  U.S./Latin  America  Agreement. 

Parties: 

A.P.  Moller-Maersk  Line 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  increase  the 
maximum  number  of  vessels  authorized 
under  the  Agreement  to  50  vessels,  each 
with  a  maximum  capacity  of  4.100 
TEUs.  It  would  also  modify  the 
Agreement's  geographic  scope  to  delete 
Jamaica  and  add  the  Bahamas. 

Agreement  No.:  203-011541-001. 
Title:  Maersk/Sea-Land  Mediterranean 
Agreement. 
Parties: 

A.P.  Moller-Maersk  Line 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  increase  the 
maximum  number  of  vessels  authorized 
under  the  Agreement  to  30  vessels,  each 
with  a  maximimi  capacity  of  7,000 
TEUs. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  16, 1998. 
JoMph  C  Polking. 
Secretary. 
[FR  Doc.  98-16343  Filed  6-18-98;  8:45  am) 

BILUNQ  COO€  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEET1NQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
June  24.  1998. 

PI>CE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  D.C.  20551. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

Discussion  Agenda 

1.  Proposed  1999  Federal  Reserve 
Bank  budget  objectives. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $6  i>er  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 


UMI 


Federal  Register/Vol.  63,  No.  118/Friday,  June  19.  1998/Notices 


33667 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.bog.frb.fed.us  for  an 
electronic  aimouncement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  June  17.  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-16518  Filed  6-17-98;  12:19  pm) 

BUajNO  CODE  tt1»-01-P 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  Approximately  10:30 
a.m.,  Wednesday,  June  24, 1998, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Fersormel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  Usts 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  June  17, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-16519  Filed  6-12-98;  12:19  pro) 

BILUNQ  COOE  a210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0235] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Price 
Reductions  Clause 

agency:  Office  of  Acquisition  Policy, 
OS  A. 

ACTION:  Notice  of  request  for  an 
extension  to  a  previously  approved 
OMB  Clearance  (3090-0235). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Price  Reductions  clause. 

DATES:  Comment  Due  Date:  August  18, 
1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP),  1800  F  Street 
NW.,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Matera,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Puqwse 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0235,  concerning  Price 
Reductions  clause.  The  Price 
Reductions  clause  used  in  multiple 
award  schedule  contracts  ensures  that 
the  Government  maintains  its 
relationship  with  the  contractor's 
customer  or  category  of  customers,  upon 
which  the  contract  is  predicated. 

B.  Annual  Reporting  Burden 

Respondents:  6,862;  annual 
responses:  13,724;  average  hours  per 
response:  2;  burden  hours:  27,448. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
PoUcy  Division  (MVP),  Room  4011,  GSA 
Building,  1800  F  Street  NW, 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 


Dated;  June  15, 1998. 

Ida  M.  Ustad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

(FR  Doc.  96-16302  Filed  &-18-98;  8:45  am] 

BIUJNQ  COOE  a«2fr-«1-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0112] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  State 
Agency  Monthly  Donation  Report  of 
Surplus  Personal  Property 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Notice  of  request  for  an 
extension  to  a  previously  approved 
OMB  Clearance  (3090-0112). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  GSA  Form  3040,  State 
Agency  Monthly  Donation  Report  of 
Surplus  Personal  Projjerty. 

DATES:  Comment  Due  Date:  August  18, 
1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235. 
NEOB,  Washington,  DC  20503.  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP),  1800  F  Street 
NW.,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Matera,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

the  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection.  3090-0112,  concerning  GSA 
form  3040,  State  Agency  Monthly 
Donation  Report  of  Surplus  Personal 
Property.  This  report  complies  with 
Public  Law  94-519  which  requires 
annual  reports  of  donations  of  personal 
property  to  public  agencies  for  use  in 
carrying  out  such  purposes  as 
conservation,  economic  development, 
education,  parks  and  recreation,  public 
health,  and  public  safety. 
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B.  Annual  Reporting  Burden 

Respondents:  55;  annual  responses: 
220;  average  hours  per  response:  1; 
burden  hours:  220. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP).  Room  4011.  GSA 
Building,  1800  F  Street  NW., 
Washington.  DC  20405.  or  by 
telephoning  (202)  501-3822.  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  )une  15.  1998. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator.  Office  of 

Acquisition  Policy. 

(FR  Doc.  98-16303  Filed  &-18-98;  8:45  am) 

BIUJNO  COOE  at20-C1-M 


OFFICE  OF  GOVERNMENT  ETHICS 

Proposed  Collection;  Comment 
Request:  Proposed  New  Public 
Financial  Disclosure  Access  Customer 
Service  Survey 

agency:  Office  of  Government  Ethics 

(OGE). 

action:  Notice. 

summary:  After  this  first  round  notice 
and  public  comment  period,  OGE  plans 
to  submit  the  information  collection 
proposed  in  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  three-year  approval  under 
the  Paperwork  Reduction  Act. 
DATES:  Comments  by  the  public  and 
agencies  on  this  proposed  information 
collection  are  invited  and  should  be 
received  by  September  2,  1998. 
ADDRESSES:  Comments  should  be  sent  to 
William  E.  Gressman.  Associate  General 
Counsel.  Office  of  Government  Ethics, 
Suite  500. 1201  New  York  Avenue, 
NW..  Washington.  DC  20005-3917. 
Comments  may  also  be  sent 
electronically  to  OGE's  Internet  E-mail 
address  at  usoge€)oge.gov  (for  E-mail 
messages,  the  subject  line  should 
include  the  following  reference — 
"Proposed  Public  Financial  Disclosure 
Access  Customer  Service  Survey 
Paperwork  Comment"). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gressman  at  the  Office  of  Government 
Ethics;  telephone:  202-208-8000.  ext. 
1110;  TDD:  202-208-8025;  FAX:  202- 
208-8037.  A  copy  of  the  proposed 
survey  may  be  obtained,  without  charge, 
by  contacting  Mr.  Gressman. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  comment 
period,  the  following  proposed 


customer  service  survey  form  for  the 
collection  of  information  to  0MB  for 
review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35)  and  three-year 
approval  thereunder. 

The  Office  of  Government  Ethics  is 
planning  to  assess,  through  the 
proposed  'Public  Financial  Disclosure 
Access  Customer  Service  Survey"  form, 
requester  satisfaction  with  the  service 
provided  by  OGE  in  responding  to 
requests  by  members  of  the  public  for 
access  to  copies  of  Standard  Form  (SF) 
278  Executive  Branch  Personnel  F*ublic 
Financial  Disclosure  Reports  on  file 
with  the  Office.  Most  of  the  SF  278 
reports  available  at  OGE  are  those  filed 
by  executive  branch  Presidential 
appointees  subject  to  Senate 
confirmation.  Requests  for  access  to  SF 
278  reports  are  made  pursuant  to  the 
special  public  access  provision  of 
section  105  of  the  Ethics  in  Government 
Act  of  1978  (the  Ethics  Act),  as  codified 
at  5  U.S.C.  appendix,  §  105.  and  5  CFR 
2634.603  of  OCE's  executive 
branchwide  regulations  thereunder,  by 
completing  an  OGE  Form  201.  "Request 
to  Inspect  or  Receive  Copies  of  SF  278 
Executive  Branch  Personnel  Public 
Financial  Disclosure  Report  or  Other 
Covered  Record."  The  survey  forms  will 
be  distributed  to  requesters  along  with 
their  copies  of  requested  SF  278  reports, 
with  instructions  asking  them  to 
complete  and  return  the  survey  to  OGE 
via  the  self-contained  postage-paid 
postcards  (the  reverse  side  of  the  survey 
form,  when  folded,  becomes  a 
preaddressed  postcard).  The  purpose  of 
the  survey  will  be  to  determine  through 
customer  responses  how  well  OGE  is 
responding  to  such  requests  and  how 
the  Agency  can  improve  its  customer 
service  in  this  important  area. 

Pursuant  to  the  Paperwork  Reduction 
Act,  OGE  is  not  including  in  its  public 
burden  estimate  for  the  new  access 
customer  service  survey  form  the 
limited  number  of  access  requests  filed 
by  other  Federal  agencies  or  Federal 
employees.  Nor  is  OGE  including  in  that 
estimate  the  also  limited  number  of 
requests  for  copies  of  other  records 
covered  under  the  special  Ethics  Act 
public  access  provision  (such  as 
certificates  of  divestiture),  since  the 
survey  will  only  be  sent  to  persons  who 
request  copies  of  SF  278  reports.  As  so 
defined  and  assuming  a  100%  return 
rate,  the  total  number  of  access  survey 
forms  for  copies  of  SF  278s  estimated  to 
be  filed  annually  at  OGE  over  the  next 
three  years  by  members  of  the  pubUc 
(primarily  by  news  media 
representatives,  public  interest  group 
members  and  private  citizens)  is  186. 
This  estimate  is  based  on  a  calculation 


of  the  average  number  of  underlying 
access  requests  for  copies  of  SF  278 
reports  received  at  OGE  over  the  past 
two  calendar  years — 1996  (152  requests) 
and  1997  (220  requests).  The  estimated 
average  amount  of  time  to  read  the 
instructions  on  the  new  customer 
service  survey  form  and  complete  the 
form  is  three  minutes.  Thus,  the  overall 
estimated  annual  public  burden  for  the 
proposed  OGE  Public  Financial 
Disclosure  Access  Customer  Service 
Survey  will  be  nine  hours  (186  forms  X 
3  minutes  per  form,  with  the  number  of 
hours  roimded  off  from  9.3  to  9). 

Public  comment  is  invited  on  each 
asf)ect  of  OGE's  proposed  new  access 
customer  service  survey  form,  as  set 
forth  in  this  notice,  including 
specifically  views  on:  the  need  for  and 
practical  utility  of  this  new  collection  of 
information;  the  accuracy  of  OGE's 
public  burden  estimate;  the  potential  for 
enhancement  of  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  the  minimization  of 
burden  (including  the  possibility  of  use 
of  information  technology). 

Comments  received  in  response  to 
this  notice  will  be  summarized  for,  and 
may  be  included  with,  the  forthcoming 
OGE  request  for  0MB  three-year 
paperwork  approval  for  this  new 
proposed  information  collection.  At  that 
time,  after  this  notice  and  comment 
period,  OGE  will  publish  a  second 
paperwork  notice  in  the  Federal 
Register  to  inform  the  public  and 
Federal  agencies. 

Approved:  )une  15, 1998. 
F.  Gary  Davis, 

Deputy  Director.  Office  of  Government  Ethics. 
[FR  Doc.  98-16285  Filed  &-18-98;  8:45  am) 

BiUJNQ  COOC  M46-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Assistant  Secretary  for  Planning  and 
Evaluation;  Notice  Inviting 
Applications  for  New  Award  for  Fiscal 
Year  1998;  Grants  to  States  to  Support 
Child  Indicator  Initiatives 

agency:  The  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(ASPE). 

ACTION:  Announcement  of  the 
availability  of  grant  funds  and  request 
for  applications  fi-om  states  to  make 
advancements  in  developing  and  using 
indicators  of  children's  health  and  well- 
being  in  state  and  local  policy  work. 

SUMMARY:  The  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
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announces  the  availability  of  funds  for 
a  program  of  small  grants  and  invites 
applications  from  states  to  participate  in 
technical  assistance  opportunities  and 
make  advancements  in  developing  and 
using  indicators  of  children's  health  and 
well-being  in  state  and  local  policy 
work.  The  overall  aims  are  (1)  to 
promote  state  efforts  to  develop  and 
monitor  indicators  of  the  health  and 
well-being  of  children  as  welfare  reform 
and  other  policy  changes  occur  and  (2) 
to  help  to  institutionahze  the  use  of 
indicator  data  in  state  and  local  policy 
work.  Our  intent  is  to  award  funds  to 
states  with  a  range  of  experience, 
including  states  not  already  engaged  in 
substantial  work  in  this  area,  based  on 
their  readiness  to  make  advancements. 
Applications  are  invited  from 
partnerships  of  state  agencies  and. 
where  appropriate,  other  state 
governance  groups  such  as  children's 
councils  or  committees  which  have 
responsibilities  for  addressing 
children's  issues.  The  proposed 
partnerehip  should  have  a  designated 
lead  agency,  ability  to  identify  state 
goals  for  enhancing  children's  health 
and  well-being,  and  ability  to  direct 
work  with  existing  or  new  sources  of 
data  to  produce  child  indicators. 
Technical  assistance  opportunities  will 
be  provided  for  states  to  work  with  one 
another,  research  and  policy  experts, 
and  federal  staff.  Separate  funding  is 
being  provided  to  Chapin  Hall,  at  the 
University  of  Chicago,  to  convene 
grantee  meetings,  to  promote  the 
exchange  of  ideas  and  knowledge 
among  states,  and  to  organize  and 
coordinate  technical  assistance  from  a 
network  of  experts  from  a  variety  of 
organizations.  Assistance  will  be 
provided  on  issues  in  conceptualizing 
and  measuring  child  indicators  and 
institutionalizing  the  use  of  indicators 
in  policy  processes.  Approximately  ten 
grants  will  be  awarded  in  FY98  for  up 
to  $50,000  for  a  one-year  budget  period. 
Continuation  funding  on  a 
noncompetitive  basis  may  be  available 
for  a  second-budget  year,  and  applicants 
should  use  a  two-year  project  period  in 
developing  their  plans  (for  a  total  award 
of  up  to  $100,000).  Awards  may  be 
made  to  additional  applicants  in  FY99, 
depending  on  the  availability  of  funds 
and  the  interest  of  the  government. 
CLOSING  date:  The  deadline  for 
submission  of  applications  under  this 
announcement  is  August  10,  1998. 
MAIUNG  ADDRESS:  Application 
instructions  and  forms  should  be 
requested  from  and  submitted  to:  Grants 
Officer,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation, 
Department  of  Health  and  Human 


Services,  200  Independence  Avenue, 
SW..  Room  405F,  Hubert  H.  Humphrey 
Building,  Washington,  D.C.  20201, 
Telephone;  (202)  690-8794.  Requests  for 
forms  and  administrative  questions  will 
be  accepted  and  responded  to  up  to  five 
working  days  prior  to  the  closing  date 
for  the  receipt  of  applications. 
Application  submissions  may  not  be 
faxed. 

Copies  of  this  program  announcement 
and  many  of  the  required  forms  may 
also  be  obtained  electronically  at  the 
ASPE  World  Wide  Web  Page  http:// 
aspe.os.dhhs.gov.  You  may  fax  your 
request  to  (202)  690-6518  to  the 
attention  of  the  Grants  Officer. 
Application  submissions  may  not  be 
faxed  or  sent  electronically. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ASPE  Worid  Wide  Web  Page 
containing  electronic  copies  of  this 
program  announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  in  any  other  source  is 
accurate  and  complete. 

Request  for  forms  and  questions 
administrative  and  technical  will  be 
accepted  and  responded  to  up  to  five 
days  prior  to  the  closing  date  for  the 
receipt  of  applications. 
FOR  FURTHER  INFORIdATION  COf*TACT: 
Administrative  questions  should  be 
directed  to  the  grants  officer  at  the 
address  or  phone  number  listed  above. 
Technical  questions  should  be  directed 
to  Martha  Moorehouse,  Ph.D.,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation,  Department  of  Health  and 
Human  Services.  200  Independence 
Avenue,  S.W.,  Room  450G,  Hubert  H. 
Humphrey  Building,  Washington,  D.C. 
20201.  Telephone:  (202)  690-6461. 
Questions  may  be  faxed  to  (202)  690- 
5514  or  emailed  to 

mmooreho@osaspe.dhhs.gov.  Consult 
the  final  section  of  the  report  for 
information  on  obtaining  any  of  the 
publications  referenced  in  the 
document. 

Part  I.  Supplementary  Information 

Legislative  Authority 

This  activity  is  authorized  by  Section 
1110  of  the  Social  Security  Act  (42 
U.S.C.  1310)  and  awards  will  be  made 
fit)m  funds  appropriated  under  PL  105- 
78  Department  of  Health  and  Human 
Services  Appropriations  Act,  1998. 

Eligible  Applicants 

This  competition  is  open  only  to 
states.  Eligible  applicants  include  states 


not  already  engaged  in  substantial  work 
in  this  area  and  those  with  well- 
established  efforts.  A  state  applicant 
should  propose  a  partnership  among 
state  agencies  and,  where  appropriate, 
other  state  public  governance  groups 
(e.g.,  a  cabinet-level  children's  council 
or  committee)  which  have 
responsibilities  for  addressing 
children's  issues. 

The  proposed  partnership  should 
have  a  designated  lead  agency.  The 
partnership  also  should  have  the  ability 
to  identify  state  goals  for  enhancing 
children's  health  and  well-being,  to 
direct  work  with  existing  or  new 
sources  of  data  to  produce  child 
indicators,  and  to  influence  the  use  of 
indicators  in  policy  work.  At  a 
minimum,  the  partnership  should 
include  (1)  the  state  health  and  human 
service  agencies  with  lead 
responsibilities  for  children's  programs, 
including  children's  health  programs, 
and  the  welfare  and  income  support 
programs  and  (2)  any  state  agencies  or 
governance  groups  (e.g.,  a  cabinet-level 
children's  council  or  committee), 
already  working  to  develop  and  use 
child  indicators.  Involvement  of  the 
state  education  agency  is  strongly 
encouraged. 

States  also  are  invited  to  propose 
additional  partners  such  as  city  or 
county  agencies,  research  institutions, 
or  other  state  or  local  groups  as  part  of 
a  well-designed  strategy  to  promote 
work  on  child  indicators.  Public  or 
private  nonprofit  organizations, 
including  research  institutions,  may 
collaborate  with  states  in  submitting 
applications,  but  states  will  be  the 
principal  grantees.  Private  for-profit 
organizations  may  also  participate,  with 
the  recognition  that  grant  funds  may  not 
be  paid  as  profit  to  any  recipient  of  a 
grant  or  subgrant. 

Available  Funds 

ASPE  anticipates  awarding 
approximately  ten  grants  of  up  to 
$50,000  for  each  budget  year  of  an  up 
to  two-year  project  period  (for  a  total 
award  of  up  to  $100,000).  The  budget 
period  is  the  interval  of  time  into  which 
the  project  period  is  divided  for  funding 
and  reporting  purposes.  The  project 
period  is  the  total  time  for  which  a 
project  has  been  programmatically 
approved,  and  two  years  is  the  expected 
length  of  the  project  period  for  these 
awards.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget  period,  but 
within  a  two-year  project  period,  will  be 
entertained  in  the  subsequent  year  on  a 
noncompetitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
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determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government.  Awards  to  additional 
applicants  may  be  made  in  FY99, 
depending  on  the  availability  of  funds 
and  the  interest  of  the  government. 

Part  n.  Purpose  and  Background 

Indicators  of  children's  health  and 
well-being  are  the  focus  of  increased 
attention  at  national,  state,  and  local 
levels  in  a  variety  of  initiatives.  There 
are  significant  new  national  initiatives 
to  monitor  key  trends  in  child  health 
and  well-being  on  a  yearly  basis  in  order 
to  identify  areas  of  progress  and 
concern.  At  a  variety  of  levels,  there  is 
interest  in  using  indicators  to  monitor 
aspects  of  Chilean's  well-being  that  are 
most  likely  to  be  affected  by  welfare 
reform  or  by  a  combination  of  changes 
in  key  policies  for  children  like  those 
also  occurring  in  child  welfare  or  access 
to  health  care  services.  In  addition, 
indicators  are  used  increasingly  in 
initiatives  to  set  goals  and  establish 
benchmarks  related  to  policies  for 
children  and  to  assess  program 
performance  through  child  outcome 
measures,  though  indicators  cannot 
directly  demonstrate  causal  effects  of 
programs  or  policies. 

ASPE  is  interested  in  building  on 
existing  activities  and  encouraging  new 
work  by  states.  The  aim  is  to  support 
states  in  making  committed  efforts  to 
assess  key  trends  in  children's  health 
and  well-being  and  to  improve  the  use 
of  this  information  in  policy 
development  and  implementation. 
ASPE  is  interested  in  promoting 
indicators  as  a  monitoring  tool  for  states 
to  track  broadly  the  status  of  low- 
income  children  in  relation  to  other 
groups  and  to  monitor  changes  for 
children  as  policy  shifts  occur  in  a 
number  of  key  policy  areas  (welfare 
reform,  child  welfare,  child  care,  health 
care).  An  additional  purpose  is  to  help 
states  focus  on  areas  where  children's 
well  being  may  be  affected — positively 
or  negatively^)y  welfare  policies. 
ASPE  is  especially  interested  in 
encouraging  state  welfare  agencies  to 
work  closely  with  other  agencies  to 
develop  and  use  indicators  as  part  of  a 
strategy  to  monitor  the  health  and  well- 
being  of  children  whose  families  leave 
the  welfare  rolls.  The  focus  of  the  small 
grants  is  on  supporting  approximately 
ten  states  with  varying  degrees  of 
experience  in  these  areas  to  participate 
in  technical  assistance  opportunities 
and  make  advancements. 


Building  on  Federal  Initiatives  to 
Establish  National  Indicators  of 
Children's  Health  and  Well-Being 

There  is  a  new  national  commitment 
to  using  indicators  to  document  trends 
in  the  health  and  well-being  of 
America's  children.  The  Federal 
Interagency  Forum  on  Child  and  Family 
Statistics  was  formally  established  by 
Presidential  Executive  Order  in  1997. 
The  Forum  works  to  coordinate  and 
improve  the  collection  and  reporting  of 
national  data  on  children,  and  ASPE  is 
an  active  member.  The  Forum's  new 
charge  is  to  report  each  year  on  the  most 
important  indicators  of  children's  well- 
being  so  that  policy  decisions  for 
children  are  based  on  better 
information. 

The  first  report,  America's  Children: 
Key  National  Indicators  of  Children's 
Weil-Being,  was  issued  in  1997.  The 
report  offers  a  succinct  portrait  of  what 
we  do  and  do  not  know  about  the  health 
and  well-being  of  children  in  our 
nation.  Using  twenty-five  indicators,  the 
report  shows  how  children  from  infancy 
through  adolescence  are  faring  in 
critical  areas  such  as  mortality,  poverty, 
and  health  care  coverage.  Gaps  in  the 
report  reflect  areas  where  national  data 
sources  are  inadequate.  One  gap  is  in 
the  area  of  producing  positive  outcomes 
for  children;  most  existing  indicators  are 
problem  focused.  Certain  key  areas  such 
as  school  readiness  are  also  missing.  In 
producing  future  reports,  the  Forum 
will  docujnent  change  and  stability  for 
children  using  existing  indicators  and 
will  seek  to  fill  in  some  of  the  missing 
pieces  through  improvements  in  data 
collections. 

ASPE  is  sponsoring  additional 
projects  as  p>art  of  a  program  of  work  to 
promote  the  development  and  use  of 
child  indicators  for  purposes  of 
monitoring  policy  outcomes  and 
identifying  new  policy  needs.  ASPE 
supports  the  production  of  a  much  more 
extensive  annual  report  on  national 
trends  in  children's  well  being.  The 
second  edition  of  Trends  in  the  Well- 
Being  of  America's  Children  and  Youth: 
1997  presents  the  most  recent  and 
rehable  estimates  on  more  than  80 
indicators  of  well-being.  The  indicators 
cover  five  broad  areas:  population, 
family  and  neighborhood;  economic 
security;  health  conditions  and  health 
care;  social  development,  behavioral 
health,  and  teen  fertility;  and  education 
and  achievement.  The  report  also  calls 
attention  to  the  areas  where  better 
national  data — reliably  and  regularly 
measured — are  needed. 

In  light  of  these  national 
developments,  this  project  seeks  to 
promote  a  committed  effort  by  states  to 


regularly  monitor  key  indicators  for 
children.  Working  toward  a  common 
core  of  indicators  that  have 
comparability  across  states  is  valued, 
but  the  first  emphasis  will  be  on 
indicators  of  interest  to  each  of  the 
participating  states. 

Good  data  sources  for  producing  state 
indicators  on  a  year-to-year  basis  are 
scarce.  Data  from  national  surveys, 
which  are  used  to  produce  the  national 
indicators,  have  gaps  in  what  they  cover 
and  use  a  sampling  frame  which  does 
not  readily  yield  estimates  for  most 
states.  Data  can  be  combined  over 
multiple  years,  an  approach  used  to 
produce  certain  indicators  for  the  well 
known  national  iGds  Count  Data  Book 
published  by  the  Annie  E.  Casey 
Foundation.  However,  yearly  trends 
caimot  be  tracked  with  this  approach. 
Information  on  the  strengths  and 
limitations  of  national  data  sources  is 
provided  in  The  Guide  to  State  and 
Local-Level  Indicators  of  Child  Weil- 
Being  Available  Through  the  Federal 
Statistical  System  produced  by  Child 
Trends. 

Administrative  data  bases,  state 
surveys,  and  state  supplements  of 
national  surveys  are  potential  data 
sources  for  producing  state  child 
indicators  with  each  of  these  sources 
having  particular  strengths  and 
weaknesses.  A  number  of  states  have 
begun  to  produce  indicator  reports 
using  a  variety  of  sources.  This  project 
is  intended  to  build  on  and  stimulate 
such  efforts  by  states. 

A  goal  of  the  present  project  is  to 
establish  indicators  projects  within  the 
state  governance  structure  and  to 
support  states'  efforts  to  institutionalize 
the  production  and  use  of  indicators 
using  state  funds.  In  addition  to  funding 
the  national  Kids  Count  Data  Book,  the 
Casey  Foundation  has  funded  state- level 
Kids  Count  grantees  to  produce  more 
detailed  state  and  local  indicator 
profiles  of  children's  well-being  on  a 
yearly  basis.  Relationships  between 
state  governments  and  Kids  Count 
grantees  are  highly  varied.  In  some 
states,  grantees  are  a  part  of  state 
government  or  have  established 
common  goals  and  close  working 
relationships.  In  other  states, 
relationships  are  distant  or  problematic. 
States  are  encouraged  to  take  stock  of 
the  base  of  technical  experience 
accumulated  by  these  grantees  and 
compatibility  of  goals  and  determine  the 
best  relationship  to  establish  between 
these  existing  efforts  and  the  proposed 
project.  Areas  where  this  project  may 
provide  a  different  focus  or  add  value 
include:  creating  or  refining  indicators 
based  on  states'  goals  for  children's 
health  and  well-being,  accessing 
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additional  sources  of  state  data, 
developing  methods  for  tracking 
indicators  year-to-year  rather  than  over 
longer  periods,  and  leveraging  state 
resources  for  institutionalizing  the 
production  and  use  of  indicator 
information. 

Linking  Child  Indicators  to  Monitoring 
of  Welfare  Reform  and  Other  Policy 
Changes 

Children's  indicators  are  an  important 
tool  for  monitoring  changes  in 
children's  health  and  well-being  as 
welfare  reforms  are  implemented  in 
response  to  passage  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA). 
Census  Bureau  surveys  will  provide  a 
major  source  of  data  for  producing 
national  indicators  for  children  and  for 
conducting  analyses  of  welfare  impacts. 
As  part  of  implementing  the  1994 
Welfare  Indicators  Act,  ASPE  will  work 
with  the  Census  Bureau  and  other 
federal  agencies  to  produce  annual 
reports  which  focus  on  indicators  of 
welfare  dependence  and  the  well-being 
of  children  and  adults.  With  the  advice 
and  recommendations  of  the  bipartisan 
Advisory  Board  on  Welfare  Indicators 
and  the  assistance  of  other  Federal 
agencies,  an  interim  and  first  annual 
report  to  Congress  entitled  Indicators  of 
Welfare  Dependence. 

Sources  are  more  limited  for 
producing  state-specific  indicators, 
especially  for  indicators  which  can  be 
tracked  at  regular  intervals.  Under  the 
PRWORA,  using  a  methodology  to  be 
established  by  DHHS,  states  will  report 
annually  on  changes  in  child  poverty. 
ASPE  is  interested  in  assisting  states 
with  the  development  of  indicators 
which  go  beyond  child  poverty.  With 
the  Administration  on  Children  and 
Families  and  other  funding  partners, 
ASPE  is  supporting  the  Project  on  State- 
Level  Child  Outcomes  (PCO).  The 
primary  focus  of  this  project  is 
supporting  states  in  adding  child 
outcome  measures  to  welfare  waiver 
evaluations.  A  second  focus  is  indicator 
development.  State  welfare  agencies 
have  been  encouraged  to  work  with 
other  state  agencies  to  create  or  improve 
capacities  for  monitoring  indicators  of 
children's  well-being  which  are  most 
likely  to  be  affected  by  welfare  reforms. 
We  have  found  that  welfare  agencies 
often  were  no»  connected  to  existing 
indicator  initiatives,  but  were  able  to 
estabhsh  connections  with  the  support 
of  the  project.  Descriptions  of  the  focus 
on  indicators  and  states'  activities  are 
provided  in  a  report  summarizing  the 
third  meeting  of  the  planning  phase, 
Indicators  of  Children's  Well-Being: 
From  Construct  to  Application, 
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prepared  by  Child  Trends.  From  this 
experience,  the  present  project  seeks  to 
strengthen  the  involvement  of  state 
welfare  agencies  in  work  on  children's 
indicators.  If  appropriate,  states  may 
designate  the  welfare  agency  to  lead  the 
project.  However,  for  most  states,  we 
anticipate  that  leadership  will  come 
from  another  agency  which  is  promoting 
work  on  children's  indicators  or  which 
has  lead  responsibilities  for  children's 
pohcies  and  programs. 

In  relation  to  welfare  monitoring,  the 
purpose  is  to  help  states  focus  on  areas 
where  children's  well  being  may  be 
affected — positively  or  negatively — by 
welfare  policies.  ASPE  is  esjjecially 
interested  in  encouraging  states  to  work 
on  indicator  strategies  for  monitoring 
the  health  and  well-being  of  children 
whose  families  leave  the  welfare  rolls. 
The  Project  on  State-Level  Child 
Outcomes  worked  with  states  during  the 
planning  phase  to  develop  a  common 
conceptual  framewoA  of  the  linkages 
between  welfare  reforms  and  potential 
child  outcomes.  The  resulting  matrix 
identifies  ways  in  which  welfare  reform 
provisions  may  produce  changes  for 
adults  (e.g.,  welfare  dependence, 
income  changes,  work  participation) 
which  would  affect  family  processes 
(e.g.,  residential  stability,  family 
routines,  parental  depression  and 
behavior)  and  children's  participation  in 
child  care  (e.g.,  use  of  care,  amount, 
tyf>e,  stability,  quality)  which  would  in 
turn  affect  child  outcomes  (health  and 
safety,  education,  social  and  emotional 
adjustment).  The  conceptual  matrix  and 
related  measures  are  presented  in  the 
report  From  Constructs  to  Measures 
prepared  by  Child  Trends. 

A  number  of  the  state  officials 
participating  in  the  Project  on  State- 
Level  Child  Outcomes  also  participate 
in  the  Midwest  Welfare  Peer  Assistance 
Network  (WELPAN).  a  group  of  senior 
welfare  officials  who  began  meeting  in 
October  1996  on  welfare  reform  issues, 
with  the  Family  Impact  Seminar 
providing  coordination.  This  group's 
recent  report,  Welfare  Reform:  How  Will 
We  Know  If  It  Works?,  presents  a 
similar  framework  and  outlines  the 
process  the  group  followed  to  select  and 
refine  goals  and  measures.  The  ultimate 
outcomes  identified  for  children  are 
affected  by  much  more  than  welfare 
reform,  as  the  report  notes.  Recognizing, 
therefore,  that  no  one  agency  can  be 
held  solely  accountable  for  broad 
outcomes,  the  process  of  identifying 
ultimate  outcomes  should  lead  to  better 
coordination  across  policies  and 
programs  and  to  improvements  for 
children. 

WELPAN 's  report  notes  that  choosing 
outcomes  and  the  appropriate  measures 


is  only  the  first  step,  and  recommends 
that  states  invest  in  sufficient  resources 
to  ensure  that  the  right  data  are 
available  and  that  the  measures  are  used 
and  interpreted  objectively.  A  purpose 
of  this  project  is  to  help  states  to 
consider  multiple  data  sources  and 
make  progress  in  accessing  data, 
developing  new  data  sources,  and 
analyzing  and  reporting  indicator  data. 

The  Assessing  New  Federalism  Study, 
conducted  by  the  Urban  Institute,  is 
producing  profiles  of  a  limited  set  of 
policy  variables  and  social  indicators  for 
the  50  states.  The  health  and  well-being 
of  children  and  families  is  being 
monitored  in  13  states  with  surveys  in 
1997  and  1999.  Along  vnth  the  efforts 
described  above,  the  data  and  methods 
from  this  project  can  provide  a  base  for 
states  to  use  in  considering  designs  for 
longer-term  monitoring  efforts. 

As  states  are  implementing  welfare 
reforms,  changes  are  occurring  in  other 
key  policies  for  children  including  those 
related  to  health  care,  child  care,  and 
child  welfare.  A  number  of  states  are 
also  making  irmovations  in  early 
childhood  and  educational  policies. 
Innovations  are  likely  to  continue  at 
national,  state,  and  local  levels  in  a 
number  of  these  key  policy  areas  for 
children  and  their  families.  Individually 
and  in  combination  these  changes  may 
affect  a  number  of  important  health  and 
well-being  outcomes  for  children. 

This  project  aims  to  support  states' 
efforts  to  develop  indicator  systems 
which  can  serve  as  a  tool  for  monitoring 
how  children  are  faring  as  multiple 
policy  changes  occur.  Though  indicators 
cannot  be  used  to  attribute  changes  in 
well-being  to  specific  changes  in  policy, 
they  can  signal  whether  changes  are 
moving  in  positive,  negative,  or  neutral 
directions.  Good  indicator  systems  also 
can  help  identify  uimfiet  needs  and 
inform  policy  development  in  new 
areas. 


Linkages  With  Performance 
Measurement  Initiatives 

Indicators  are  seeing  increasing  use  in 
national,  state,  and  local  initiatives  to 
set  goals  and  establish  benchmarks  in 
policies  for  children  and  to  measure  the 
performance  of  programs  by  assessing 
whether  outcomes  for  children  are 
achieved.  DHHS  and  other  federal 
agencies  are  in  the  process  of 
implementing  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA).  GPRA  requires  federal  agencies 
to  set  long-term  strategic  goals,  link 
goals  to  specific  program  activities, 
identify  indicators,  and  develop  the 
information  systems  and  measures  to 
produce  the  required  data. 
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Examples  of  federal  performance 
measurement  efforts  that  have  a  primary 
focus  on  children  include  those 
underway  for  Head  Start, 
immunizations  (tracking  rates  at 
national  and  state  levels  through  the 
National  Immunization  Survey),  the 
Maternal  and  Child  Health  Block  Grants 
(with  measures  established  in 
partnership  with  states),  and  the  new 
Children's  Health  Insurance  Program 
(with  measures  selected  by  states). 
These  efforts  are  at  an  early  stage,  and 
it  is  yet  to  be  seen  how  well  these 
programmatically-focused  efforts  will  be 
able  to  inform  policy  development  and 
produce  improvements  in  key  areas  of 
children's  health  and  well-being.  An 
aim  of  the  technical  assistance 
component  of  this  project  is  to  help 
apply  the  lessons  emerging  from  the 
successes  and  failures  of  these  efforts. 

Another  effort  of  DHHS  is  Healthy 
People  2000  which  provides  a 
framework  for  measuring  performance 
by  outcomes.  It  specifies  objectives  for 
22  priority  areas,  including  areas 
focusing  on  children.  The  overarching 

f'oals  are  to  increase  years  of  healthy 
ife,  reduce  disparities  in  health  among 
diHerent  population  groups,  and 
achieve  access  to  preventive  health 
services.  All  but  a  few  states  have 
developed  their  own  Healthy  People 
2000  plans  tailored  to  their  own  needs. 
Planning  for  Healthy  People  2010  is 
underway  and  will  address  emerging 
issues,  such  as  changing  demographics, 
advances  in  preventive  therapies  and 
new  technologies. 

Through  legislative  or  management 
initiatives,  a  number  of  states  are 
implementing  a  variety  of  performemce 
measurement  efforts.  The  Harvard 
Family  Research  Project  has  published 
the  Resource  Guide  of  Results-Based 
Accountability  Efforts.  This  1996  report 
highlights  the  efforts  of  eighteen  states 
which  have  developed  systems  focusing 
on  children  and  families.  Descriptions 
of  the  ways  in  which  six  states 
(California,  Florida,  Massachusetts, 
Minnesota,  Oregon,  and  Vermont)  are 
developing  and  using  children's 
indicators  are  provided  in  the  1997 
report  by  Child  Trends,  Social 
Indicators  of  Child  and  Family  Well- 
being:  A  Profile  of  Six  State  Systems, 
published  as  an  Institute  for  Research 
on  Poverty  Special  Report. 

The  most  sensitive  issue  for 
performance  measurement  initiatives  is 
how  changes  in  indicators  will  be 
attributed  to  the  good  or  poor 
performance  of  a  specific  program,  and 
how  program  funds  may  be  increased  or 
decreased  accordingly.  Indicators  can 
show  changes  in  children's  well-being, 
but  cannot  show  the  causes  of  changes. 


For  states  now  using  indicator  data  in 
poUcy  processes,  indicators  are  seeing 
more  usage  in  setting  overarching  goals 
for  children  and  their  families,  assessing 
baselines,  and  tracking  whether  changes 
are  moving  in  the  right  direction.  For 
example,  Oregon  and  Vermont  have 
used  negative  indicator  data  (a  teenage 
pregnancy  or  birth  rate  that  is  higher  in 
one  county  than  in  other  counties)  as  a 
starting  point  for  policy  development 
and  the  provision  of  additional 
resources  and  technical  assistance.  It  is 
this  type  of  focus  that  the  present 
project  seeks  to  promote. 

The  process  ot  identifying  indicators 
of  program  performance  at  federal,  state 
and  local  levels  can  change  the  focus  of 
policy  making.  This  process  should 
focus  attention  on  the  fact  that  outcomes 
of  fundamental  importance  for  children 
are  interactive  and  caimot  be 
accomplished  by  any  one  program 
alone.  Vermont's  experience  shows  the 
importance  of  considering  sets  of  related 
indicators  and  their  interactions  with 
one  another.  For  example, 
improvements  in  input  indicators  such 
as  the  percent  of  the  population  covered 
by  health  insurance,  the  percent  of 
women  with  early  prenatal  care,  the 
percent  of  newborns  receiving  home 
visits,  have  been  followed  by  declines  in 
teen  birth  rates,  child  abuse,  and 
numbers  of  children  needing  special 
education  ("The  Importance  of 
Indicators  and  What  They  Can  Do",  by 
C.  D.  Hogan,  Vermont  Agency  of  Human 
Services,  in  Indicators  of  Children's 
Weil-Being:  From  Construct  to 
Application,  prepared  by  Child  Trends). 

The  present  project  seeks  to  build  on 
experiences  at  all  levels  and  focus  on 
helping  to  transfer  knowledge, 
especially  from  state  to  state.  States  are 
encouraged  to  build  on  technical  work 
that  they  are  doing  to  develop  specific 
performance  measures.  However,  this 
project  must  have  a  focus  on  broader 
state-identified  goals  for  children's 
health  and  well-being,  as  in  the 
examples  above,  and  thus  go  beyond  the 
selection  of  specific  performance 
measures  for  individual  programs. 

Technical  Assistance 

This  project  will  provide 
opportunities  for  states  to  work  with 
one  another  and  with  research  and 
poUcy  experts  to  develop  indicators  and 
promote  their  use  in  policy.  States 
should  plan  to  fully  participate  in 
technical  assistance  opportunities  and 
may  use  grant  funds  for  travel  to  project 
meetings  (see  Budget  section  of  the 
Application  Instructions).  Separate 
funding  has  been  provided  to  Chapin 
Hall,  at  the  University  of  Chicago,  to 
convene  grantee  meetings,  promote  the 


exchange  of  ideas  and  knowledge 
among  states,  and  organize  and 
coordinate  consultations  with  a  broad 
network  of  experts  (from  a  team  at 
Chapin  Hall  and  from  a  variety  of  other 
organizations).  Areas  of  expertise 
include:  policies  and  programs  for 
children  and  their  famihes,  issues  in 
conceptualizing  and  measuring  different 
domains  of  children's  health  and  well- 
being,  data  strategies  for  producing 
children's  indicators,  and  appropriate 
ways  of  using  indicator  data  in  policy 
processes.  Technical  assistance  will  be 
oriented  to  the  interests  and  needs  of 
participating  states  and  will  support  the 
purposes  described  in  this 
announcement. 

Part  III.  Application  Preparation  and 
Evaluation  Criteria 

This  section  contains  information  on 
the  preparation  of  applications  for 
submission  under  this  announcement, 
on  the  forms  necessary  for  submission, 
and  on  the  evaluation  criteria  under 
which  the  applications  will  be 
reviewed.  Potential  applicants  should 
read  this  section  carefully  in 
conjunction  with  the  information 
provided  above.  The  application  must 
contain  the  required  Federal  forms,  title 
page,  table  of  contents,  and  the  sections 
listed  below.  All  pages  of  the  narrative 
should  be  numbered. 

Whatever  the  state's  prior  experience 
is  this  area,  the  application  should 
clearly  show  that  the  state  is  motivated 
and  prepared  to  make  advancements  in 
indicators  work.  States  not  already 
engaged  in  substantial  work  in  this  area 
are  encouraged  to  apply  and  to  propose 
plans  for  new  work.  States  with 
substantial  experience  should  focus  on 
what  new  advancements  will  be  made 
and  what  value  will  be  added. 
Applications  also  should  include  plans 
to  make  full  use  of  the  opportunities  to 
work  with  one  another  and  with  the 
broad  network  of  research  and  policy 
experts  to  be  arranged  and  coordinated 
by  Chapin  Hall. 

The  apphcation  should  include  the 
following  elements: 

1.  Abstract:  A  one  page  summary  of 
the  proposed  project. 

2.  Authorship:  Authors  of  the 
proposal  and  their  planned  role  in  the 
project. 

3.  Goals:  Focus  on  proposed 
advancements,  and  describe  the  goals 
and  objectives  to  be  achieved  with 
regard  to  developing  and  using  child 
indicators.  Describe  the  expected 
contributions  of  participating  agencies 
for  achieving  the  identified  goals  and 
objectives,  the  proposed 
accomplishments  and  how  they  will  be 
assessed,  the  value  to  be  added  to 
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existing  state  indicator  initiatives,  and 
knowledge  and  information  to  be  gained 
from  the  project  by  the  applicant,  the 
government,  and  the  research  and 
policy  communities. 

4.  Background  information  on  the 
lead  agency  and  the  partnership: 
Identify  and  provide  background 
information  on  the  participating 
agencies  and  their  roles, 
responsibilities,  and  decision  making 
authority.  Explain  the  leadership 
structure.  Describe  existing 
collaborations  pertinent  to  the  project. 
Indicate  previous  experience  in  coming 
to  agreement  on  goals  for  children  (and 
key  indicators,  if  applicable),  with 
sharing  information  and  data  across 
agencies  and  in  disseminating 
indicators  publicly.  If  experience  is 
limited,  provide  clear  and  specific  plans 
for  working  collaboratively  in  these 
areas.  Provide  attachments  documenting 
interagency  agreements.  At  a  minimum, 
the  partnership  should  include  (1)  the 
state  governmental  agencies  with  lead 
responsibilities  for  children's  programs, 
including  children's  health  programs, 
and  the  welfare  and  income  support 
programs  and  (2)  any  state  agencies  or 
governance  groups,  (e.g..  a  Governor's 
Office  on  Children  or  a  cabinet-level 
children's  council  or  committee), 
already  working  to  develop  and  use 
child  indicators.  Involvement  of  the 
state  education  agency  is  strongly 
encouraged.  States  also  are  invited  to 
propose  additional  partners,  including 
city  or  county  agencies,  research 
institutions,  and  other  state  and  local 
groups,  as  part  of  a  well-designed 
strategy  to  promote  work  on  child 
indicators.  As  applicable,  describe  the 
planned  roles  for  other  organizations, 
including  research  institutions. 
Demonstrate  the  capacity  of  the 
partnership  for  institutionalizing  the 
production  and  use  of  indicators  within 
the  state  public  governance  structure. 
Demonstrate  a  commitment  from  senior 
leadership  in  the  state. 

5.  Experience,  capacity, 
qualifications,  and  use  of  staff  for  the 
lead  agency  and  partnering  agencies: 
Describe  the  organizational  capabilities 
of  the  lead  agency  and  its  experience  in 
conducting  related  projects.  Show 
capability  to  direct  work  with  existing 
or  new  sources  of  data  to  produce  child 
indicators.  Provide  specific  examples  of 
work  with  data  that  can  be  applied  to 
this  project.  Identify  the  key  staff  who 
are  expected  to  carry  out  the  project  and 
provide  a  resume  or  curriculum  vitae  for 
each  person.  Provide  a  discussion  of 
how  key  staff  will  contribute  to  the 
success  of  the  project.  Describe  their 
normal  duties  and  indicate  how  time 
will  be  allocated  to  work  on  this  project. 


Show  commitment  to  staffing  this 
project  from  policy,  program,  and 
research  and  planning  areas.  Provide 
similar  information  on  partnering 
agencies  in  sufficient  depth  to 
understand  how  the  proposed  project 
will  be  accomplished. 

6.  Work  plan  outline:  Provide 
sufficient  information  to  show  that  the 
applicant  is  prepared  to  engage  in  a 
sequence  of  tasks  and  activities  that  will 
enable  meaningful  progress  to  be  made 
in  accomplishing  the  identified  goals 
and  objectives.  There  should  be  a  clear 
relationship  between  the  work  plan  and 
the  identified  roles  and  responsibilities 
described  for  the  participating  agencies 
and  key  staff.  The  work  plan  should 
anticipate  a  project  start  date  of  no  later 
than  September  30,  1998,  and  outline 
plans  for  a  two-year  period,  providing 
more  detail  for  the  first  year.  It  is 
expected  that  plans  will  evolve  over  the 
course  of  the  project  and  in  response  to 
participation  in  technical  assistance 
opportunities.  Information  on  areas  of 
interest  for  technical  assistance  (that 
Chapin  Hall  will  provide  or  coordinate 
including  opportunities  to  work  with 
other  states)  should  be  indicated  and  the 
range  of  issues  and  preferred  priorities 
should  be  described. 

The  plan  should  indicate  what  will  be 
most  emphasized  in  relation  to  the 
following  areas: 

Conceptualizing  and  Measuring 
Indicators:  The  process  and  activities 
that  the  partnership  will  undertake  to 
choose  a  set  of  child  indicators  to  be 
tracked  at  regular  intervals.  Work  to  be 
conducted  to  use  existing  data  resources 
or  develop  new  data  resources  for 
measuring  the  indicators.  Where 
appropriate,  data  plans  should  build  on 
existing  technical  work  and  resources, 
such  as  projects  to  link  administrative 
data  bases,  to  produce  program 
performance  measures,  or  ability  to  use 
national  survey  data  or  other  major  data 
bases  (e.g..  New  Federalism).  The  focus 
should  be  on  using  these  data  sources  to 
produce  child  indicators  at  regular 
intervals. 

Use  of  Indicators  and  Possible 
Products:  The  ways  in  which  the 
appropriate  use  of  indicators  will  be 
promoted  through  this  project.  Outline 
steps  to  be  taken  to  institutionalize  a 
commitment  within  state  government  to 
regularly  produce  and  appropriately  use 
child  indicators.  Possible  products 
(reports,  presentations,  events,  web 
postings,  etc.),  intended  audiences,  and 
value  to  be  added  over  any  existing 
efforts. 

7.  Budget:  Applicants  must  submit  a 
request  for  federal  funds  using  Standard 
Form  424A  and  include  a  detailed 
breakdown  of  all  Federal  line  items.  A 


narrative  explanation  of  the  budget 
should  be  included  which  explains  fund 
usage  in  more  detail  and  which  makes 
clear  the  value  to  be  added  over  any 
existing  e^orts.  For  budgeting  purposes, 
states  should  plan  for  travel  of  four 
representatives  to  at  least  three  meetings 
(of  two  days)  using  costs  for 
Washington,  D.C.  for  one  meeting  and 
Chicago,  IL  for  two  meetings. 

ASPE  anticipates  awarding 
approximately  ten  grants  of  up  to 
$50,000  for  each  budget  year  of  an  up 
to  two-year  project  period  (for  a  total 
award  of  up  to  $100,000).  The  budget 
period  is  the  interval  of  time  into  which 
the  project  period  is  divided  for  funding 
and  reporting  purposes.  The  project 
period  is  the  total  time  for  which  a 
project  has  been  programmatically 
approved,  and  two  years  is  the  expected 
length  of  the  project  period  for  these 
awards. 

On  page  2  of  SF  424A,  Section  E 
"Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project." 
indicate  the  amounts  estimated  for  the 
first  and  second  funding  (budget) 
periods.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget  period,  but 
within  a  two-year  project  period,  will  be 
entertained  in  the  subsequent  year  on  a 
noncompetitive  basis,  subject  to  the 
availabihty  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government.- 

Grantees  must  provide  at  least  $5,000 
of  the  total  approved  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  Federal  Share  and  the 
non-Federal  Share.  The  non  federal 
share  may  be  met  by  cash  or  in-kind 
contribution.  Therefore  a  project 
requesting  $50,000  in  Federal  funds 
must  include  a  match  of  at  least  $5,000 
for  a  total  approved  project  cost  of 
$55,000. 

Review  Process  and  Funding 
Information 

A  Federal  panel  will  review  and  score 
all  applications  that  are  submitted  by 
the  deadline  date  and  which  meet  the 
screening  criteria  (all  information  and 
documents  as  required  by  this 
Announcement).  The  panel  will  review 
the  applications  using  the  evaluation 
criteria  listed  below  to  score  each 
application.  These  review  results  will  be 
the  primary  element  used  by  the  ASPE 
in  making  funding  decisions.  The 
Department  reserves  the  option  to 
discuss  applications  with  other  Federal 
or  State  staff,  specialists,  experts  and  the 
general  public.  Comments  from  these 
sources,  along  with  those  of  the 
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reviewers,  will  be  kept  from 
ioappropriate  disclosure  and  may  be 
considered  in  making  an  award 
decision. 

State  Single  Point  of  Contact  (E.O.  No. 
12372) 

DHHS  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 
Applicants  are  not  required  to  seek 
intergovernmental  review  of  their 
applications  within  the  constraints  of 
E.O.  12372. 

Deadline  for  Submission  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  August  10, 1998.  Hand-delivered 
applications  will  be  accepted  Monday 
through  Friday,  excluding  Federal 
holidays  during  the  working  hours  of 
9:00  a.m.  to  4:30  p.m.  in  the  lobby  of  the 
Hubert  H.  Humphrey  building  located  at 
200  Independence  Avenue,  SW.  in 
Washington,  D.C.  When  hand-delivering 
an  application,  call  (202)  690-8794  from 
the  lobby  for  pick  up.  A  staff  person  will 
be  available  to  receive  applications. 
Faxed  applications  will  not  be  accepted. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either  (1) 
received  at,  or  hand-delivered  to,  the 
mailing  address  on  or  before  August  10, 
1998,  or  (2)  postmarked  before  midnight 
August  10, 1998  and  received  in  time  to 
be  considered  during  the  competitive 
review  process  (within  two  weeks  of  the 
deadline  date). 

When  mailing  applications, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS, 
Federal  Express,  etc.)  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  Applicants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed.  If  there  is 
a  question  as  to  when  an  application 
was  mailed,  applicants  will  be  asked  to 
provide  proof  of  mailing  by  the  deadline 
date.  When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

Applications  which  do  not  meet  the 
deadline  are  considered  late 
applications  and  will  not  be  considered 
or  reviewed  in  the  current  competition. 
DHHS  will  send  a  letter  to  this  effect  to 
each  late  applicant. 

DHHS  reserves  the  right  to  extend  the 
deadline  for  all  proposals  due  to  natural 
disasters,  such  as  floods,  hurricanes,  or 
earthquakes:  or  if  there  is  a  widespread 
disruption  of  the  mail;  or  if  DHHS 


determines  a  deadline  extension  to  be  in 
the  best  interest  of  the  government. 
However,  DHHS  will  not  waive  or 
extend  the  deadline  for  any  applicant 
unless  the  deadline  is  waived  or 
extended  for  all  applicants. 

Application  Forms 

Copies  of  applications  should  be 
requested  from  and  submitted  to:  Grants 
Officer,  Office  of  the  Assistant  Secretary 
for  Plaiming  and  Evaluation, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
SW.,  Room  405F,  Hubert  H.  Humphrey 
Building,  Washington,  D.C.  20201, 
Telephone:  (202)  690-8794.  Requests  for 
forms  and  questions  (administrative  and 
technical)  will  be  accepted  and 
responded  to  up  to  5  working  days  prior 
to  {he  closing  date  for  receipt  of 
applications.  We  will  not  accept  faxed 
applications. 

Also  see  section  entitled 
"Components  of  a  Complete 
Application."  All  of  these  dociiments 
must  accompany  the  application 
package. 

Copies  of  this  program  announcement 
and  many  of  the  required  forms  may 
also  be  obtained  electronically  at  the 
ASPE  World  Wide  Web  Page  http:// 
aspe.os.dhhs.gov.  You  may  fax  your 
request  to  (202)  690-6518  to  the 
attention  of  the  Grants  Officer. 
Application  submissions  may  not  be 
faxed  or  sent  electronically. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ASPE  World  Wide  Web  Page 
containing  electronic  copies  of  this 
program  announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  in  any  other  source  is 
accurate  and  complete. 

Length  of  Application 

Applications  should  be  as  brief  as 
possible  but  should  assure  successful 
communication  of  the  applicant's 
proposal  to  the  reviewers.  In  no  case 
shall  an  application  (excluding  the 
resumes,  appendices  and  other 
appropriate  attachments)  be  longer  than 
20  single  spaced  pages.  Applications 
should  he  neither  unduly  elaborate  nor 
contain  voluminous  supporting 
documentation.  Video  tapes  and 
cassette  tajjes  may  not  be  included  as 
part  of  a  grant  application  for  panel 
review.  A  signed  original  and  two  (2) 
copies  of  each  application  are  required. 
Applicants  are  encouraged  to  send  an 
additional  (2)  copies  of  their  application 
to  ease  processing,  but  applicants  will 


not  be  penalized  if  these  extra  forms  are 
not  included.  One  of  these  copies  must 
be  unbound,  suitable  for  photocopying; 
if  only  one  is  the  original  (has  an 
original  signature,  is  attached  to  a  cover 
letter,  etc.)  it  should  not  be  this  copy. 
The  apphcant's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  the  full  authority 
on  behalf  of  the  applicant. 

Selection  Process  and  Evaluation 
Criteria 

Selection  of  the  successful  applicant 
will  be  based  on  the  technical  and 
financial  criteria  described  in  this 
announcement.  Reviewers  will 
determine  the  strengths  and  weaknesses 
of  each  application  in  terms  of  the 
evaluation  criteria  listed  below,  provide 
comments  and  assign  numerical  scores. 
The  review  panel  will  prepare  a 
summary  of  all  applicant  scores  and 
strengths/weaknesses  and 
recommendations  and  submit  it  to  the 
ASPE  for  final  decisions  on  the  award. 

The  point  value  following  each 
criterion  heading  indicates  the 
maximum  numerical  weight  that  each^ 
section  will  be  given  in  the  review 
process.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  applications. 

Two  (2)  copies  of  each  application  are 
required.  Applicants  are  encouraged  to 
submit  a  total  of  five  (5)  copies.  One  of 
these  copies  must  be  unbound,  suitable 
for  photocopying;  if  only  one  is  the 
original  (has  the  original  signature,  is 
attached  to  a  cover  letter,  etc.)  it  should 
not  be  this  copy. 

Applications  will  be  judged  according 
to  the  criteria  set  forth  below: 

Goals  and  potential  usefulness  (25 
points).  The  fit  between  the  applicants' 
goals  and  the  purposes  described  in  this 
announcement,  the  value  to  be  added 
through  augmentation  of  any  existing 
indicator  initiatives,  the  potential 
usefulness  of  the  proposed 
accomplishments,  and  the  ways  the 
anticipated  results  of  the  proposed 
project  will  advance  the  development 
and  use  of  indicators  by  the  state  and 
contribute  to  the  knowledge  base  in  this 
area.  ASPE  seeks  to  fund  a  group  of 
grantees  with  varying  amounts  of 
experience,  and  emphasis  will  be  placed 
on  the  clarity  of  states'  goals  for 
advancing  work  on  indicators  rather 
than  on  the  overall  level  of 
sophistication  that  states  will  be  able  to 
achieve. 

Qualifications  and  soundness  of  the 
partnership  (25  points).  The  extent  to 
which  the  partnership  is  able  to  meet  or 


UMI 


Federal  Register /Vol.  63,  No.  118 /Friday.  June  19,  1998 /Notices 


33675 


exceed  the  requirements  for  which 
agencies  and  groups  agree  to  participate 
and  have  well-defined  roles, 
responsibilities,  and  decision  making 
authority.  There  is  a  clear  leadership 
structure.  There  is  good  evidence  of  an 
ability  to  work  together  or  to  create  new 
and  productive  partnerships  in  the  areas 
relevant  to  this  project.  There  is 
evidence  of  capacity  to  help 
institutionalize  the  production  and  use 
of  indicators  within  the  state  public 
governance  structxire,  and  an  indication 
of  commitment  from  senior  leadership 
in  the  state. 

Qualifications  of  personnel  and 
organizational  capability  (20  points). 
The  experience,  training,  and 
qualifications  of  proposed  personnel  for 
leading  work  on  identifying  indicators, 
directing  work  with  data,  and 
influencing  the  institutionalized  use  of 
indicators.  The  ability  of  designated 
staff  to  allocate  time  to  the  project.  The 
capacity  of  the  lead  agency  to  provide 
the  infrastructure  and  support  necessary 
for  the  project.  The  lead  agency's  ability 
to  coUaoorate  effectively  with  other 
partnering  agencies.  The  information 
provided  about  partnering  agencies 
(staff  commitments  and  organization 
capabilities)  is  sufficient  to  understand 
how  the  proposed  project  will  be 
accomplished.  Any  planned  role  for 
other  organizations,  including  research 
institutions,  will  add  value  to  the  effort. 

Quality  and  soundness  of  the  work 
plan  (20  points).  The  work  plan  will  be 
evaluated  on  the  extent  to  which  the 
proposed  plans  will  enable  the  state  to 
make  meaningful  advancements  on  the 
goals  it  sjjecifies  in  relation  to  (1) 
developing  and  monitoring  indicators  of 
the  health  and  well-being  of  children 
overall  and  as  welfare  reform  and  other 
poUcy  changes  occur  and  (2)  helping  to 
institutionalize  the  use  of  indicator  data 
in  state  and  local  policy  work. 

4.  Appropriateness  of  the  budget.  (10 
points).  Reviewers  will  examine  how 
these  specific  funds  will  be  used  and 
ways  they  will  enhance  other 
committed  resources. 

Disposition  of  Applications 

V  Approval,  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  will 
either  (a)  approve  the  application  as  a 
whole  or  in  part;  fb)  disapprove  the 
application;  or  ©  defer  action  on  the 
application  for  such  reasons  as  lack  of 
funds  or  a  need  for  further  review. 
However,  nothing  commits  the  Assistant 
Secretary  to  making  an  award  or  limits 
the  ability  to  make  multiple  awards. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  for  Plaiming  and 
Evaluation  will  notify  the  applicants  of 


the  disposition  of  their  applications.  If 
approved,  a  signed  notification  of  the 
award  will  be  sent  to  the  business  office 
named  in  the  ASPE  checklist. 

Components  of  a  Complete  Application 

A  complete  application  consists  of  the 
following  items  in  this  order 

1.  Application  for  Federal  Assistance 
(Standard  Form  424); 

2.  Budget  Information — Non- 
construction  Programs  (Standard  Form 
424A); 

3.  Assurances — Non-construction 
Programs  (Standard  From  424B); 

4.  Table  of  Contents; 

5.  Budget  Justification  for  Section  B 
Budget  Categories; 

6.  Proof  of  Non-profit  Status,  if 
appropriate; 

7.  Copy  of  the  appUcant's  Approved 
Indirect  Cost  Rate  Agreement,  if 
necessary; 

8.  Project  Narrative  Statement; 

9.  Any  appendices  or  attachments; 

10.  Certification  Regarding  Drug-Free 
Workplace; 

11.  Certification  Regarding 
Debarment,  Suspension,  or  other 
Responsibility  Matters; 

12.  Certification  and,  if  necessary, 
Disclosure  Regarding  Lobbying; 

13.  Supplement  to  Section  U — Key 
Persoruiel; 

14.  Application  for  Federal  Assistance 
Checklist. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93-239. 

Reports 

Grantees  must  submit  quarterly 
progress  reports  and  annual  summary 
reports.  The  specific  format  and  content 
for  these  reports  will  be  provided  by  the 
project  officer. 

Information  on  Obtaining  Publications 
Referenced  in  the  Document 

Federal  Publications 

Healthy  People  2000 

Ihiblished  by:  Department  of  Health  and 

Human  Services  (OPHS) 
Websites:  http:// 

odphp.osophs.dhhs.gov/pubs/ 

bp2000/ 

American's  Children:  Key  National 
Indicators  of  Weil-Being:  1997 

Published  by:  National  Center  for  Health 

Statistics 
Website:  http://www.cdc.gov/ 

publications.htm 
Copy  Request:  Fax  all  requests  for 

copies  to  the  attention  of  Lisa  L. 

Franklin  at  (202)  690-5514 


Trends  In  The  Weil-Being  of  America's 
Children  and  Youth:  1997 

PubUshed  by:  Department  of  Health  and 

Human  Services 
Website:  http:/aspe.os.dhhs.gov/hsp/ 

trends/TOC.HTM 
Copy  Request:  Fax  all  requests  for 

copies  to  the  attention  of  Lisa  L. 

Franklin  at  (202)  690-5514 

Indicators  of  Welfare  Dependence:  1997 

Published  by:  Department  of  Health  and 

Human  Services 
Website:  http://aspe.os.dhhs.gov/hsp/ 

indicator/  front .  htm 
Copy  Request:  Fax  all  requests  for 

copies  to  the  attention  of  Barbara 

Bishop  at  (202)  690-6562 

Reports  by  Child  Trends,  Inc. 

•  From  Constructs  To  Measures. 

•  Indicators  of  Children's  Well  Being: 
From  Construct  to  Applications. 

•  Social  Indicators  of  Child  and 
Family  Well-Being. 

•  A  Profile  of  Six  State  Systems. 

•  The  Guide  to  State  and  Local-Level 
Indicators  of  Child  Weil-Being  Available 
Through  the  Federal  Statistical  System. 

Websites: 
http://Childtrends.org/research.htm 

(Synopsis  of  Publications) 
http://Childtrends.org/order.htm 
(Ordering  Publications) 
Copy  Request:  Child  Trends.  Inc.,  4301 
Connecticut  Avenue,  NW., 
Washington.  D.C.  20008,  Phone:  (202) 
362-5580  Fax:  (202)  362-5533 

Other  Reports 

Kids  Count  Data  Book:  1998 

Published  by:  The  Annie  E.  Casey 

Foundation 
Website:  http://www.kidscount.org 
Copy  Request:  (410)  223-2890 

Resource  Guide  of  Results  Based 
Accountability  Efforts 

Copy  Request:  Harvard  Family  Research 
Project,  38  Concord  Avenue. 
Cambridge,  MA  02138 

Welfare  Reform:  How  Will  We  Know  If 
It  Works 

Published  by:  Family  Impact  Seminar 

Website: 
http://www.ssc.wisc.edu/irp 
http://wvvrw.ssc.welfareinfo.org 

Copy  Request  Phone:  (202)  496-1964 
ext  12 

Dated:  June  11, 1998. 
Margaret  A.  Hamburg, 
Assistant  Secretary  for  Planning  and 
Evaluation. 
(FR  Doc.  98-16362  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  98062] 

Notice  of  Availability  of  Funds  for 
Fiscal  Year  1998;  Cooperative 
Agreernent  for  Asthma  Education 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  a  cooperative  agreement  for 
the  development,  implementation,  and 
evaluation  of  an  asthma  education  and 
management  program  for  families 
enrolled  in  Wei  fare-to- work  programs. 

The  purpose  of  this  project  is  to  bring 
together  public  health  expertise  and 
welfare  reform  to  provide  the  asthma 
education  and  management  techniques 
necessary  to  enable  families  enrolled  in 
the  Welfare-to-work  program  to  finish 
job  training  and  enter  the  work  force. 

B.  Eligible  Applicants 

Eligible  applicants  are  State  health 
departments  or  other  State  agencies  or 
departments  deemed  most  appropriate 
to  lead,  coordinate,  and  conduct  this 
project.  This  eligibility  includes  health 
departments  or  other  official 
organizational  authority  (agency  or 
instrumentality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States. 

If  a  State  agency  applying  for  funds  is 
other  than  the  official  State  health 
department,  written  concurrence  by  the 
State  health  department  must  be 
provided. 

Only  one  application  per  State  may 
enter  the  review  process  and  be 
considered  for  award  under  this 
program. 

Eligible  applicants  may  enter  into 
contracts  and  consortia  agreements  and 
understandings  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application. 

C.  Availability  of  Funds 

Approximately  $100,000  will  be 
available  in  FY  1998  to  support  one 
award.  It  is  expected  that  the  award  will 
begin  on  or  about  September  30, 1998, 
and  will  be  made  for  a  12-raonth  budget 
and  project  period.  Continued  funding 
under  this  program  will  be  based  on 
grantee  performance  and  the  availability 
of  funding. 

D.  Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 


will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  under  B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  E)evelop,  implement,  and  evaluate 
in  collaboration  with  other 
organizations,  an  asthma  education  and 
management  program  for  families 
enrolled  in  the  Welfare-to-work 
program. 

2.  Provide  asthma  education  and 
management  techniques  to  the  target 
population. 

3.  Evaluate  and  analyze  surveillance 
data  in  terms  of  the  impact  of  asthma 
education  and  management  on  job 
training  among  the  target  population. 

4.  Disseminate  findings. 

B.  CDC  Activities 

1.  Provide  programmatic  technical 
assistance  in  planning,  implementing, 
and  evaluating  program  activities. 

2.  Provide  up-to-date  scientific 
information  and  activities  of  other 
projects  in  the  area. 

E.  Application  Content 

All  applications  must  be  developed  in 
accordance  with  the  instructions  for 
PHS  Form  5161-1  (revised  5/96), 
information  that  is  contained  in  this 
program  announcement,  and  the 
instructions  outlined  in  the  following 
section  headings.  The  narrative  section 
of  the  application  should  not  exceed  25 
pages.  The  application  p>ages  must  be 
clearly  numbered,  and  a  complete  index 
to  the  application  and  its  appendices 
must  be  included.  Please  begin  each 
section  of  the  proposal  on  a  new  page. 
The  original  and  each  copy  of  the 
application  set  must  be  submitted 
UNSTAPLED  and  UNBOUND.  All 
material  must  be  typewritten,  double 
spaced,  with  un-reduced  type  on  8W 
by  11"  paper,  with  at  least  1"  margins, 
heading  and  footers,  and  printed  on  one 
side  only.  All  graphics,  maps  overlays, 
etc.,  should  be  in  black  and  white  and 
meet  the  above  criteria. 

A.  Description  of  Problem 

Describe  the  issues  related  to 
requirements,  problems,  objectives, 
complexities,  and  interactions  required 
in  developing  and  implementing  a 
project  such  as  this.  Include  a 
discussion  of  past  experiences  with 
similar  projects. 

B.  Goals  and  Objectives 

For  each  of  the  elements  cited  in  the 
program  plan  (item  C.  of  Application 
Content),  provide  objectives  that  are 
realistic,  time-phased,  measurable,  and 
consistent  with  the  applicant's  proposed 
theme,  purpose,  and  objectives. 


C.  Program  Plan 

Submit  a  plan  that  describes  how  the 
project  goals  will  be  achieved.  The  plan 
must  address  the  following  topics: 

1.  "Study  activities" — discuss  the 
administrative  and  scientific  capacity 
critical  to  the  development  and 
implementation  of  the  study. 

2.  "Public  Input  and  coordination  of 
affected  parties" — discuss  the 
administrative  capacity  and  plans 
necessary  to  ensure  that  the  affected 
parties  have  ample  input  during  all 
phases  of  this  study. 

3.  "State  agency  linkages" — describe 
the  linkages  and  support  that  will  be 
used  during  the  development, 
implementation  and  conclusion  of  this 
study  and  the  potential  long-term 
sustainability  of  the  intervention. 

D.  Management  and  Staffing  Plan 

Submit  a  management  and  staffing 
plan  that  includes  a  list  of  key 
Department  staff  and,  if  appropriate,  key 
contractor  staff,  their  role  in  the  study 
and  their  resume. 

E.  Evaluation 

Describe  how  progress  made  toward 
meeting  the  demonstration  objectives 
will  be  evaluated. 

F.  Budget 

A  detailed  budget  and  justification 
should  be  submitted  for  the  study.  A 
brief  budget  projection  should  be 
submitted  that  clearly  separates  and 
distinguishes  direct  and  indirect  costs. 

F.  Application  Submission  and 
Deadline 

The  original  and  2  copies  of  the 
application  PHS  Form  5161-1  (revised 
5/96)  must  be  submitted  to  David 
Elswick,  Grants  Management  Sp>ecialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13,  Atlanta,  GA 
30305,  on  or  before  August  7,  1998. 

Deadlines:  Applications  shall  be 
considered  as  meeting  the  deadline 
above  if  they  are  either:  (1)  received  on 
or  before  the  deadline  date;  or  (2)  sent 
on  or  before  the  deadline  date  and 
received  in  time  for  submission  to  the 
independent  review  group.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  conunercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
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G.  Evaluation  Criteria 

The  application  will  be  reviewed  and* 
evaluated  according  to  the  following 
criteria: 

1.  Understanding  the  Problem  (10 
points) 

Evidence  of  the  applicant's 
understanding  of  the  problem  and  the 
purpose  of  the  cooperative  agreement. 

2.  Measurable  Objectives  (20  points) 

The  consistency  of  the  measurable 
objectives  with  the  stated  purpose  of  the 
cooperative  agreement  and  the  ability  to 
meet  the  objectives  and  timetable  within 
the  specified  period. 

3.  Proposed  Plan  (20  points) 

The  adequacy  of  the  applicant's  plan 
to  carry  out  the  activities  proposed.  Of 
particular  interest  is  the  potential  long- 
term  sustainability  of  the  intervention 
and  the  involvement  of  community 
organizations. 

4.  Management  and  Staffing  Plan  (35 
points) 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualifications  and 
commitment  of  the  applicant  in  terms  of 
related  asthma  projects,  (b)  allocations 
of  time  and  effort  of  staff  devoted  to  the 
project,  (c)  information  on  how  the 
applicant  will  implement  and 
administer  the  project,  (d)  the 
qualiHcations  of  the  key  project  staff  in 
terms  of  asthma  related  programs  and 
experience. 

5.  Proposed  Evaluation  Plan  (15  points) 

The  adequacy  of  the  applicant's  plan 
to  monitor  progress  toward  meeting  the 
objectives  of  the  project. 

6.  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Semi-aimual  progress  reports 
including  the  following  for  each  goal  or 
activity  involved  in  the  study:  (a) 
comparison  of  actual  accomplishments 
to  the  objectives  established  for  the 
period;  (b)  the  reasons  for  slippage  if 
objectives  were  not  met;  (c)  other 
pertinent  information  including,  when 
appropriate,  analysis  and  explanation  of 
unexpectedly  hig^  costs  for 
performance. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period,  and 


3.  Final  financial  status  report  and 
performance  report  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  David  Elswick. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  N.E.,  Room  300. 
Mailstop  El 3.  Atlanta.  GA  30305-2209. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  1  included  in  the 
application  kit. 
AR98-1— Human  Subjects 

Requirements 
AR98-2 — Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR98-9 — Paperwork  Reduction  Act 

Requirements 
AR9B-10— Smoke-Free  Workplace 

Requirements 
AR98-11— Healthy  People  2000 
AR98-1 2— Lobbying  Restrictions 
AR98-7— Executive  Order  12372 
AR98-8— Public  Health  System 

Reporting  Requirements 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  section 
301(a)  [42  U.S.C.  241(a)l,  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
project  is  98.062. 

J.  Where  To  Obtain  Additional 
Information 

Please  refer  to  Announcement 
Number  98062  and  contact  David 
Elswick.  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  N.E., 
Room  300,  Mailstop  E-13,  Atlanta.  GA 
30305-2209,  telephone  (404)  842-6521. 
for  business  management  technical 
assistance. 

Programmatic  technical  assistance 
may  be  obtained  from  James  Rifenburg, 
Air  Pollution  and  Respiratory  Health 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  National 
Center  for  Environmental  Health, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Mailstop  F-39.  4770 
Buford  Highway,  N.E.,  Atlanta,  GA 
30341-3724,  telephone  (770)  488-7322. 

Dated:  lune  15. 1998. 
John  L.  Willianu, 

Director,  Procurement  and  Gmnts  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  98-16325  Filed  6-18-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

[Announcertwnt  Number  98068] 

Notice  of  Availability  of  Funds  for 
Fiscal  Year  1998;  Grants  for  Radiation 
Studies  and  Research 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  aimounces  that 
applications  are  being  accepted  for 
Grants  for  Radiation  Studies  and 
Research.  The  efforts  funded  by  these 
grants  will  result  in  models  and 
procedures  that  will  improve  systems  to 
track  environmental  exposures  and 
diseases. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  HEALTHY 
PEOPLE  2000,  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  Environmental  Health.  For 
ordering  a  copy  of  HEALTHY  PEOPLE 
2000,  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION. 

Authority 

This  program  is  authorized  under 
Section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C.  Section  241  (a)]  as 
amended,  and  under  the  Occupational 
Safety  and  Health  Act  (29  U.S.C.  Section 
669(a)]. 

Eligible  Applicants 

Eligible  applicants  include  all  non- 
profit organizations.  Thus  State  and 
local  health  departments  and  other  State 
and  local  governmental  agencies, 
universities,  colleges,  research 
institutions,  laboratories,  and  other 
public  and  private  organizations, 
including  small,  minority  and/or 
woman-owned  businesses  are  eUgible 
for  these  research  grants. 

Availability  of  Funds 

Approximately  $350,000  is  expected 
to  be  available  in  Fiscal  Year  1998  to 
fund  approximately  two  to  four  awards. 
It  is  expected  that  the  average  award 
will  be  $100,000-5150.000,  the  range 
being  $60,000  to  $200,000  (including 
both  direct  and  indirect  costs).  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30,  1998,  and  are 
usually  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 
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Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Use  of  Funds:  Grant  funds  may  not  be 
used  to  support  direct  care  services. 

Background 

The  Secretary,  Department  of  Health 
and  Human  Services  (HHS)  and  the 
Secretary,  Department  of  Energy  (DOE) 
signed  a  Memorandum  of 
Understanding  (MOU)  transferring  the 
authority  and  resources  to  manage  and 
conduct  energy-related  analytic 
epidemiologic  research  from  DOE  to 
HHS.  This  includes  the  authority, 
resources,  and  responsibility  for  the 
design,  implementation,  analysis,  and 
scientific  interpretation  of  analytic 
epidemiologic  studies  of  the  following 
populations:  workers  at  DOE  facilities; 
residents  of  communities  in  the  vicinity 
of  DOE  facilities;  other  persons 
potentially  exposed  to  radiation;  and 
persons  exposed  to  potential  hazards 
resulting  from  non-nuclear  energy 
production  and  use. 

The  Secretary,  HHS,  delegated  the 
responsibility  for  implementation  of  the 
MOU  to  the  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  Director. 
CDC,  designated  the  National  Center  for 
Environmental  Health  (NCEH)  as  lead 
for  CDC  and  for  the  conduct  of 
environmental  studies.  The  National 
Institute  for  Occupational  Safety  and 
Health  has  the  responsibility  for  the 
conduct  of  occupational  studies. 

Purpose 

The  purposes  of  this  program  are: 

A.  To  support  radiation  research  on 
priority  issues  in  the  following 
categories: 

1.  A  broad-based  need  for 
participation  in  International  Validation 
Studies  for  Environmental  Transport 
Models. 

2.  Development  of  methodologies  for 
using  current  sampling  data  as  an 
indicator  of  past  contaminant  releases  to 
the  environment. 

3.  Development  of  Usage  Factors  for 
Environmental  Dose  Calculations. 

4.  Uncertainty  Analysis  of  Dose 
Conversion  Factors  for  Radio  nucUdes. 

5.  Risk  Factors  for  Thyroid  Disease. 

6.  Development  of  Ultra  sensitive 
Measurement  Techniques  for  Individual 
Environmental  Radiation  Dosimetry. 

B.  To  encourage  professionals  from  a 
wide  spectrimi  of  disciplines  such  as 
engineering,  medicine,  health  care, 
public  health,  physical  sciences,  and 
others,  to  underttike  radiation  research 
programs. 

C.  To  evaluate  current  and  new 
scientific  methodologies  and  strategies 
in  the  areas  of  radiation  research. 


Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  director  who  has  specific 
authority  and  the  responsibility  to  carry 
out  the  project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
radiation,  epidemiology,  and  or  dose 
assessment  research. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

D.  The  ability  to  disseminate  and 
implement  the  research  findings 
through  organizations  (such  as  public 
health  agencies)  or  systems,  both  public 
and  private. 

E.  An  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  in  the  PURPOSE, 
A.  Radiation  research. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement)  as  necessary  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

Programmatic  Interest 

The  focus  of  each  grant  application 
should  reflect  priority  issues  in  one  or 
more  of  the  following  areas:  (1)  a  broad- 
based  need  for  participation  in 
International  Validation  Studies  for 
Environmental  Transport  Models;  (2) 
development  of  methodologies  for  using 
ciurent  sampling  data  as  an  indicator  of 
past  contaminant  releases  to  the 
environment:  (3)  development  of  Usage 
Factors  for  Environmental  Dose 
Calculations;  (4)  Uncertainty  Analysis  of 
Dose  Conversion  Factors  for  Radio 
nuclides;  (5)  Risk  Factors  for  Thyroid 
Disease;  and  (6)  Development  of  Ultra 
sensitive  Measurement  Techniques  for 
Individual  Environmental  Radiation 
Dosimetry. 

International  Validation  Studies  for 
Environmental  Transport  Models 

The  best  way  to  determine  the 
accuracy  of  any  environmental  transport 
model  is  to  compare  predictions  made 
by  the  model  with  measurements  of  the 
same  quantity  in  the  environment,  a 
process  known  as  model  validation.  The 
environmental  transport  models 
potentially  useful  in  dose  reconstruction 
projects  must  be  validated  to  the  extent 
possible  if  the  results  produced  by  the 
models  are  to  be  scientifically  and 
publicly  defensible.  A  series  of  recent 
international  projects  coordinated  by 
the  International  Atomic  Energy  Agency 


have  been  attempting  to  address  this 
issue  using  environmental  radio  nuclide 
data  gathered  from  around  the  world, 
especially  from  nations  formerly  part  of 
the  Soviet  Union. 

Environmental  Indicators  of  Past 
Releases 

All  environmental  dose 
reconstructions  will  require  the 
extensive  use  of  mathematical  models  of 
source  term  development  and 
environmental  transport  and  dosimetry. 
These  models  will  be  validated  against 
past  and  present  environmental 
monitoring  results.  Early  environmental 
monitoring  was  not  as  comprehensive  or 
sensitive  as  today's  methods.  Therefore, 
the  use  of  monitoring  data  for  model 
validation  for  early  years  of  site 
operations  potentially  will  be  less 
certain  than  later  years.  A  number  of 
methods  are  available  for  defining  long- 
term  trends  of  environmental 
contamination.  For  example,  tree  ring 
analyses  have  been  performed  to 
reconstruct  historical  concentrations  of 
tritium  and  mercury.  Methods 
developed  must  provide  information  on 
the  temporal  and  geographic  patterns  of 
contamination  in  the  environment. 

Usage  Factors  for  Environmental  Dose 
Calculations 

There  are  four  major  factors  that 
determine  the  dose  and  risk  to  people 
from  the  inhalation  and  ingestion  of 
radio  nuclides  and  chemicals  released 
to  the  environment: 

1 .  the  source  term  (the  type  and 
amount  of  contaminant  released  to  the 
environment); 

2.  environmental  transport  to  people 
(via  the  atmosphere,  hydrosphere,  and/ 
or  food  chains); 

3.  usage  factors  (time  spent  outdoors, 
rate  of  inhalation,  amount  of  a  particular 
food  product  consumed,  etc.):  and 

4.  metabolism  or  the  particular  radio 
nuclide  or  chemical  in  the  body 
resulting  in  a  particular  dose  or  risk. 

What  is  required  for  modem  dose  and 
risk  estimation  is  a  probability 
distribution  for  each  usage  factor. 

Uncertainty  Analysis  of  Dose 
Conversion  Factors  for  Radio  Nuclides 

All  environmental  dose 
reconstructions  require  the  extensive 
use  of  Dose  Conversion  Factors  (DCF) 
that  relate  intake  or  exposure  to 
radioactive  materials  to  the  endpoint 
dose.  The  DCFs  in  use  today  have  been 
developed  mainly  for  radiation 
protection  purposes.  In  as  much,  these 
DCFs  were  derived  by  the  use  of 
conservative  values  and  assumptions, 
non-stochastic  values  of  DCFs  are  listed 
singularly  (i.e.,  with  no  estimates  of 
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uncertainty).  Modem  dose  and  risk 
estimates  require  that  (1)  probability 
distributions  be  defined  for  each  of  the 
parameters  used  to  derive  the  DCF's;  (2) 
each  of  these  distributed  parameters  be 
propagated  through  the  model  which 
defines  the  specific  DCF;  and  (3)  the 
final  DCF  be  presented  as  a  distribution 
with  uncertainties. 

Risk  Factors  for  Thyroid  Disease 

Historical  releases  of  iodine  from 
activities  at  DOE  faciUties  and  during 
weapons  testing  have  raised  questions 
concerning  the  risk  of  thyroid  disease 
associated  with  radiation  exposure.  Not 
only  have  questions  been  raised  about 
the  risk  of  thyroid  neoplasia,  but  also 
about  other  thyroid  diseases  that  may  or 
may  not  be  related  to  radiation 
exposure.  Medical  monitoring  for  all 
thyroid  diseases  has  been  proposed  for 
the  population  around  the  Hanford 
nuclear  weapons  facility  potentially 
exposed  to  historical  releases  of  radio 
iodine.  A  large  number  of  studies  have 
been  completed  in  the  last  ten  years  that 
shed  light  on  the  risk  factors  for  thyroid 
disease  and  on  the  association  between 
thyroid  disease  and  radiation. 

Development  of  Ultra  Sensitive 
Measurement  Techniques  for 
Individual  Environmental  Radiation 
Dosimetry 

Much  work  on  environmental  dose 
reconstruction  deals  with  computer 
modeling  using  limited  environmental 
monitoring  data  to  ascertain  radiation 
doses  to  individuals  for  the  purpose  of 
risk  assessment  and  epidemiologic 
study.  This  is  often  due  to  the  fact  that 
the  radio  nuclides  of  concern  have  short 
effective  half  lives  with  respect  to  the 
elapsed  time  from  exposure  to 
assessment.  In  many  cases  the 
environmental  levels  of  contamination 
are  significantly  below  conventional 
levels  of  detection  for  in  vivo  radiation 
detection.  The  purpose  of  this  grant  is 
to  develop  Ultra  sensitive  techniques 
that  could  be  used  for  assessing 
environmental  exposures  to  people  who 
are  now  alive  and  who  may  have  been 
exposed  to  historical  releases  from  DOE 
weapons  facilities.  Development  of 
novel  techniques  or  significant 
improvements  on  current  techniques 
will  be  considered. 

Application  Content 

Applications  for  radiation  research 
should  include: 

A.  The  project's  focus  that  justifies  the 
research  need  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings.  The  focus  should  be  based 


on  one  or  more  of  the  priority  topic 
issues. 

B.  Specific,  measurable,  and  time- 
framed  objectives. 

C.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence.  A 
comprehensive  evaluation  plan  is  an 
essential  component  of  the  application. 

D.  A  description  of  the  grant's 
principal  investigator's  role  and 
responsibilities. 

E.  A  description  of  all  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

F.  A  description  of  those  activities 
related  to.  but  not  supported  by  the 
grant. 

G.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

H.  A  detailed  first  year  budget  for  the 
grant  with  future  annual  projections,  if 
relevant. 

I.  Applicants  must  identify  the 
principal  priority  topic  areas  upon 
which  their  project  focuses. 

An  applicant  organization  has  the 
option  of  having  si>ecific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option,  on  the  original  and  six 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  the  subtotals 
must  still  be  shown.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  page  four  of  Form  PHS-398. 
completed  in  full,  with  the  deleted 
amounts  shown.  This  budget  page  will 
be  reserved  for  internal  staff  use  only. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long  term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested;  (15  points) 

2.  The  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  knowledge  gaps  which  the 
proposal  is  intended  to  fill:  (10  points) 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 


of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research;  (20  points) 

4.  The  progress  of  preliminary  studies 
pertinent  to  the  application;  (5  points) 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and  a 
statistical  analysis  plan;  (15  points) 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  forThe  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives;  (15  points) 

7.  Qualifications,  aaequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities;  (10 
points) 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement); 
(5  points) 

9.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds;  (Not 
scored)  and 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resources.  (5 
points) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Application  Submission  and  Deadlines 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERRATA  Instruction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  Application  Kit.  Please  submit 
an  original  and  six  copies,  on  or  before 
August  7,1998  to:  David  Elswick,  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  N.E..  Room  300, 
Atlanta,  GA  30305. 

Deadlines:  Applications  shall  be 
considered  as  meeting  a  deadline  if  they 
are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
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the  review  committee.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailings. 
Applications  which  do  not  meet  the 
criteria  in  1.  or  2.  above  are  considered 
late  applications  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  Additional 
infonnation 

All  application  procedures  and 
guidelines  are  contained  within  the 
present  announcement.  Business 
management  technical  information  may 
be  obtained  from  David  Elswick,  Grants 
Management  Specialist,  Prooirement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  N.E..  Mailstop  E-13, 
Atlanta,  GA  30305,  telephone  (404) 
842-6521. 

Programmatic  technical  assistance 
may  be  obtained  from  Steven  Adams, 
Project  Officer,  Radiation  Studies 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  National 
Center  for  Environmental  Health, 
Centers  for  Disease  Control  and 
P*revention  (CDC),  4770  Buford  Hwy, 
N.E.,  Mailstop  F-35,  Atlanta,  GA 
30341-3724,  telephone  (770)  488-7040. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Dooiments, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(Telephone  (202)  513-1800). 

Dated:  June  15.  1998. 
John  L.  WilluuBS, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(FR  Doc.  98-16327  Piled  6-18-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 
[Docket  No.  97N-0384] 

Knickertx>cker  Biologicals,  Inc.; 
Revocation  of  U.S.  License  No.  458- 
001 

agency:  Food  and  Drug  Administration, 
HHS.      . 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 


revocation  of  the  establishment  license 
(U.S.  License  No.  458-001)  and  the 
product  licenses  issued  to 
Knickerbocker  Biologicals,  Inc.,  for  the 
manufacture  of  Whole  Blood,  Red  Blood 
Cells,  Plasma,  and  Source  Leukocytes. 
Knickerbocker  Biologicals,  Inc.,  did  not 
respond  to  a  notice  of  opportunity  for  a 
hearing  on  a  proposal  to  revoke  its 
licenses. 

DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
458-001)  and  the  product  licenses  is 
effective  June  19.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448. 301-827-6210. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
revoking  the  establishment  license  (U.S. 
License  No.  458-001)  and  the  product 
licenses  issued  to  Knickerbocker 
Biologicals,  Inc.,  doing  business  as 
Knickerbocker  Blood  Bank,  272  Willis 
Ave.,  Bronx.  NY  10454,  for  the 
manufacture  of  Whole  Blood,  Red  Blood 
Cells,  Plasma,  and  Source  leukocytes. 

An  attempted  inspection  of  the 
facility  by  FDA  revealed  that  the  facility 
was  no  longer  in  operation  at  the 
location  listed  on  the  license.  A 
certified,  retumed-receipt  letter  from 
FDA  dated  November  14,  1996, 
notifying  the  Responsible  Head  of  the 
unsuccessful  inspection  and  requesting 
the  status  of  the  firm  was  returned  to  the 
agency  as  "undeliverable;  address 
unknown".  A  later  attempt  by  FDA  to 
'  visit  three  other  known  addresses  of 
Knickerbocker  Biologicals,  Inc.,  New 
York,  NY,  verified  that  the  company 
was  no  longer  in  business  at  these 
locations.  Tlie  respective  post  office  for 
each  location  was  also  visited  and  each 
verified  that  no  information  regarding 
either  a  forwarding  address  or  address 
change  was  available.  Based  on  the 
inability  of  authorized  FDA  employees 
to  conduct  a  meaningful  inspection  of 
the  facility,  FDA  initiated  proceedings 
for  the  revocation  of  the  licenses  under 
21  CFR  601.5(b)(1)  and  (b)(2).  A 
certified,  retumed-receipt  letter,  dated 
January  24. 1997,  to  the  firm's 
Responsible  Head  providing  notice  of 
FDA's  intent  to  revoke  the  licenses  and 
its  intent  to  offer  an  opportunity  for  a 
hearing  on  the  proposed  revocation  was 
returned  as  undeliverable. 

Under  21  CFR  12.21(b).  FDA 
published  in  the  Federal  Register  of 
October  6, 1997  (62  FR  52135),  a  notice 
of  opportunity  for  a  hearing  on  a 
proposal  to  revoke  the  licenses  of 
Knickerbocker  Biologicals,  Inc.  In  the 
notice,  FDA  explained  that  the  proposed 


license  revocation  was  based  on  the 
inability  of  authorized  FDA  employees 
to  conduct  a  meaningful  inspection  of 
the  facility  because  it  was  no  longer  in 
operation  and  noted  that  documentation 
in  support  of  the  license  revocation  had 
been  placed  on  file  for  public 
examination  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857.  The  notice  provided  the  firm  30 
days  to  submit  a  written  request  for  a 
bearing  and  60  days  to  submit  any  data 
and  information  justifying  a  hearing. 
The  notice  provided  other  interested 
persons  with  60  days  to  submit  written 
comments  on  the  proposed  revocation. 
The  firm  did  not  respond  within  the  30- 
day  time  period  with  a  written  request 
for  a  hearing.  The  30-day  time  period, 
prescribed  in  the  notice  of  opportunity 
for  a  hearing  and  in  the  regulation,  may 
not  be  extended.  No  comments  were 
received  from  any  other  parties  within 

the  60-day  time  period.    

Accordingly,  under  21  CFR  12.38, 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262),  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68),  the  establishment  license 
(U.S.  License  No.  458-001),  and  the 
product  licenses  issued  to 
Knickerbocker  Biologicals,  Inc.,  are 
revoked,  effective  June  19, 1998. 

Dated:  May  28, 1998. 
Katfaryn  C  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 

Research. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Studies  of  Adverse  Effects  of  Marketed 
Drugs;  Availability  of  Grants 
(Cooperative  Agreements);  Request  for 
Application 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Drug 
Evaluation  and  Research,  is  aimouncing 
$1.4  million  for  cooperative  agreements 
to  study  adverse  effects  of  drugs 
marketed  in  Canada,  the  United  States 
and  its  territories,  subject  to  the 
availability  of  Fiscal  Year  1999  funds. 
This  amount  is  consistent  with  the  level 
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of  funding  in  the  President's  budget. 
FDA  expects  to  make  up  to  four  awards 
for  $300,000  per  year  for  3  years  for 
general  data  bases  and  up  to  two  awards 
for  $100,000  per  year  for  3  years  for 
special  population  data  bases.  The 
purpose  of  these  agreements  is  to 
conduct  drug  safety  analysis  to  the 
benefit  of  the  public's  health;  respond 
expeditiously  to  urgent  public  safety 
concerns;  provide  a  mechanism  for 
collaborative  pharmacoepidemiological 
research  designed  to  test  hypotheses, 
particularly  those  arising  from 
suspected  adverse  reactions  reported  to 
FDA;  and  enable  rapid  access  to 
multiple  data  sources  to  ensure  public 
safety  when  necessary. 
DATES:  Submit  applications  by  August  3, 
1998. 

ADDRESSES:  Application  kits  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Robert  L.  Robins.  Division  of  Contracts 
and  Procurement  Management  (HFA- 
520),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville.  MD 
20857,  301-827-7185. 

Note:  Applications  hand-carried  or 
commercially  delivered  should  be 
addressed  to  5630  Fishers  Lane.  rm. 
2129,  Rockville,  MD  20852.  Please  DO 
NOT  send  applications  to  the  Center  for 
Scientific  Review  (CSR),  National 
Institutes  of  Health  (NTH).  Applications 
mailed  to  CSR  and  not  received  by  FDA 
in  time  for  orderly  processing,  will  be 
returned  to  the  applicant  without 
consideration. 

FOR  FURTHER  INFORIXIATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Robert  L.  Robins 
(address  above). 
Regarding  the  programmatic  aspects 
of  this  notice:  Thomas  M.  Conrad, 
Division  of  Pharmacovigi  lance  and 
Epidemiology  (HFD-730),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301- 
827-3180. 
SUPPLEMENTARY  INFORMATION:  Because  of 
the  reduction  of  funding  throughout  the 
U.S.  Government  and  particularly  in 
this  program,  continuation  of  funding 
will  be  evaluated  annually  to  a  higher 
degree  than  ever  before.  As  stated  later 
in  this  document,  funding  of  the  second 
and  third  years  will  be  contingent  upon: 
(1)  Investigator's  demonstrated  success 
collaborating  with  FDA  scientists,  as 
well  as  Mfith  other  investigators  funded 
by  this  cooperative  agreement  program. 
Such  demonstration  may  include 
suggestions  for  and  design  of  a  study, 
analysis  of  data  sets,  and  publication  of 
results  among  FDA  and  cooperative 
agreement  investigators,  and  (2)  the 


availability  of  Federal  fiscal  year 
appropriations.  A  points  system  has 
been  established  to  quantitate  the 
grantee's  usefulness  in  the 
Government's  collaborative  efforts  with 
non-Federal  organizations  to  improve 
the  health  of  the  American  public. 

It  is  determined  that  these  cooperative 
agreements  are  exempt  from  Protection 
of  Human  Subjects  requirements  in 
accordance  with  45  CFR  46.102(b). 

FDA's  authority  to  fund  research 
projects  is  set  out  in  section  301  of  the 
Public  Health  Service  Act  (the  PHS  Act) 
(42  U.S.C.  241).  FDA's  research  program 
is  described  in  the  Catalog  of  Federal 
Domestic  Assistance.  No.  93.103. 
Applications  submitted  under  this 
program  are  not  subject  to  the 
requirements  of  Executive  Order  12372. 

I.  Background 

New  drugs  are  required  to  undergo 
extensive  testing  before  marketing.  With 
the  submission  of  adequate  data  on 
safety  and  effectiveness,  FDA  approves 
a  new  drug  application  (NDA)  and  that 
permits  a  manufacturer  to  market  its 
product  in  the  United  States.  Although 
the  information  provided  before 
marketing  is  sufficient  for  approval,  it  is 
not  adequate  to  anticipate  all  effects  of 
a  product  once  it  comes  into  general 
use.  This  request  for  applications  (RFA) 
is  intended  to  encourage  collaboration 
between  FDA  and  researchers  with 
pharmacoepidemiological  data  bases  to 
address  postmarketing  issues 
confronting  the  agency. 

FDA  is  also  interested  in  the  ability  to 
measure  and/or  estimate  incidence  rates 
and  test  hypotheses  based  on  signals  of 
possible  drug  safety  problems 
originating  from  reports  of  adverse 
reaction  reports  received  by  FDA. 

n.  Program  Research  Goals 

FDA  shall  fund  a  variety  of  data  bases 
representing,  without  overlap  to  each 
other  or  agency  contracts,  different 
patient  populations  and/or  types  of 
patient  care  settings. 

The  goal  for  these  cooperative 
agreements  is  to  collaborate  with 
researchers  with 

pharmacoepidemiological  data  bases,  to 
investigate  suspected  associations 
between  specific  drug  exposures  and 
specific  adverse  events,  and  to  estimate 
such  risk.  The  specific  objectives  are  to: 
(1)  Provide  immediate  access  to  existing 
data  sources  with  the  capability  of 
providing  assessments  of  study 
feasibility;  (2)  respond  to  specific  drug 
safety  questions  within  a  few  weeks; 
and  (3)  provide  a  complete  analysis  to 
those  questions  deemed  feasible  within 
a  few  months. 


Additional  points  will  be  awarded  for 
the  collaborative  sharing  of  data  sets 
with  the  agency  and  with  other 
cooperative  agreement  recipients. 

Databases 

For  the  purpose  of  this  RFA,  all 
$300,000  awards  will  be  to  longitudinal 
data  bases.  Awards  for  data  bases  of 
special  populations  ($100,000  awards) 
may  be  either  longitudinal  or  case 
control. 

A.  Longitudinal  Data  Bases 

These  data  bases  must  be  able  to:  (1) 
Provide  exposure  data  on  new 
molecular  entities  (those  approved 
within  the  last  5  years  in  the  United 
States);  (2)  perform  feasibility  studies  of 
multiple  drugs  and/or  multiple 
outcomes;  (3)  identify  adverse  drug 
events  that  occur  infrequently  (i.e.,  at 
rates  lower  than  can  be  detected  in 
clinical  trials);  and  (4)  provide  data  and 
preliminary  analysis  within  a  very  short 
timeframe  (2  to  4  weeks  depending  on 
the  problem). 

Data  base  characteristics  of  interest 
might  include  the  ability  to:  (1)  Estimate 
adverse  event  rates  or  relative  risks  for 
a  specific  event;  (2)  estimate  the 
contribution  of  various  risk  factors 
associated  with  the  occurrence  of 
adverse  events  (e.g.,  age,  sex,  dose, 
coexisting  disease,  disease  severity, 
concomitant  medication);  (3)  determine 
adverse  event  rates  for  generic  entities 
as  well  as  for  classes  of  drugs;  (4)  obtain 
data  from  laboratory  results;  (5)  link  to 
state  vital  statistics:  (6)  link  to  cancer 
registry;  (7)  determine  inpatient 
exposure;  and  (8)  follow  patients  long 
term  after  an  exposure  to  a  suspect  drug. 

In  addition.  FuA  is  interested  in  data 
bases  capable  of  innovatively  applying 
the  objectives  stated  previously  to 
general  populations. 

The  iaeal  data  source  would:  (1) 
Capture  all  drug  exposures  linked 
longitudinally  to  each  patient  regardless 
of  health  care  delivery  setting. 
Outcomes  of  interest  could  be  either 
acute  or  chronic  effects,  all  health 
provider  encounters  (i.e..  medical 
records)  would  be  captured  whether  in 
the  ambulatory,  emergency,  chronic  care 
or  acute  care  setting;  (2)  have  the 
statistical  power  to  identify  rare  (<1 
event  per  1000  exposures)  adverse 
events  in  the  population  of  interest;  (3) 
be  automated  with  a  computerized 
system  available  for  linking  each  patient 
to  all  relevant  medical  care  data 
including  drug  exposure  data,  coded 
medical  outcomes,  vital  records,  cancer 
registries  and  birth  defect  registries;  (4) 
have  a  low  patient  turn-over,  thereby 
permitting  long-term  longitudinal 
followup  of  most  patients  for  delayed 


33682 


Federal  Register / Vol.  63.  No.  118 /Friday.  June  19,  1998 /Notices 


adverse  effects:  (5)  address  effects  from 
chronically  used  drugs  (e.g., 
Framingham  Study);  and  (6)  address 
delayed  effects  resulting  from  drug  use. 

Additional  points  would  be  awarded 
for  linkage  of  data  bases  to  laboratory 
values  and  readily  accessible  medical 
records  as  evidenced  by  past 
performance  in  studies.  The  ability  to 
retrieve  medical  records  relevant  to 
study  questions  posed  by  FDA  is 
extremely  important. 

Submitted  applications  must  include 
an  indepth  description  of  the  data  base 
and  provide  descriptive  and 
quantitative  information  on  diagnoses  or 
drug  exposures  in  the  population. 

Tne  applicant  shall  also  provide 
evidence  that  their  data  base  has 
sufficient  exposure  to  marketed  drugs 
(as  evidenced  by  listing  their  top  50 
drug  substances  of  exposure;  including 
the  drug  and  number  of  exposures).  The 
quality  and  validity  of  the  data  should 
be  described  in  detail. 

B.  Case-Control  Data  Bases 

These  data  bases  must  be  able  to:  (1) 
Provide  exposure  data  in  general  and/or 
hospital  populations;  (2)  perform 
feasibility  studies:  and  (3)  provide  data 
and  preliminary  analysis  within  a  very 
short  timeframe  (2  to  4  weeks 
depending  on  the  problem). 

The  specific  objectives  are  to:  (1) 
Provide  immediate  access  to  existing 
data  sources  with  the  capability  of 
providing  assessments  of  study 
feasibility:  (2)  respond  to  specific  drug 
safety  questions  within  a  few  weeks; 
and  (3)  provide  a  complete  analysis  to 
those  questions  deemed  feasible  within 
a  few  months. 

Characteristics  of  interest  might 
include:  (1)  The  use  of  standardized 
ascertainment  and  outcome 
methodology;  (2)  the  ability  to  perform 
prospective  and  retrospective  studies; 
(3)  demonstrated  validation  of  data;  (4) 
estimate  the  contribution  of  various  risk 
factors  associated  with  the  occurrence  of 
adverse  events  (e.g.,  age,  sex.  dose, 
coexisting  disease,  disease  severity, 
concomitant  medication);  (5) 
availability  of  large  numbers  of  cases 
with  validated  outcomes  of  interest  in 
drug  safety  and  associated  controls;  (6) 
construct  cases  and  controls  for  case- 
controlled  and  nested  case-controlled 
studies  (include  sampling  scheme);  (7) 
determine  odds  ratios;  and  (8) 
determine  attributable  risks. 

In  addition,  FDA  is  interested  in  data 
bases  capable  of  innovatively  applying 
the  objectives  stated  previously  to 
general  and  specifically  defined 
populations. 

The  ideal  data  source  would:  (1) 
Capture  all  drug  exposures  for  each 


patient  regardless  of  health  care  delivery 
setting;  (2)  identify  rare  (<1  event  per 
1000  exposures)  adverse  events  in  the 
population  of  interest;  and  (3)  be 
automated  with  a  computerized  system 
available  for  linking  each  patient  to  all 
relevant  medical  care  data  including 
drug  exposure  data,  coded  medical 
outcomes. 

Additional  points  would  be  awarded 
for  linkage  of  data  bases  to  laboratory 
values  and  readily  accessible  medical 
records  as  evidenced  by  past 
performance  in  studies.  The  ability  to 
retrieve  medical  records  relevant  to 
study  questions  posed  by  FDA  is 
extremely  important. 

Submitted  applications  shall  include 
an  indepth  description  of  the  data  base 
and  provide  descriptive  and 
quantitative  information  on  diagnoses 
and  drug  exposures  in  the  population. 
The  quality  and  validity  of  the  data 
should  be  described  in  detail.  The 
applicant  shall  also  provide  evidence 
that  their  data  base  has  sufficient 
exposxire  to  marketed  drugs  (as 
evidenced  by  listing  their  top  50  drug 
substances  of  exposure;  including  the 
drug  and  number  of  exposures)  and 
demonstrate  the  prevalence  of  exposure 
in  their  control  groups. 

m.  Reporting  Requirements 

Program  progress  reports  will  be 
required  annually.  These  reports  must 
be  submitted  60  days  prior  to  the  last 
day  of  the  budget  period  of  the 
cooperative  agreement.  The  Progress 
Report  Summary  required  for  Non- 
Competing  Continuation  Application  is 
sufficient,  if  amended  with  the 
following  information:  (1)  Publications, 
abstracts,  presentations  to  professional 
organizations;  (2)  top  50  drug  substance 
exposures  for  the  previous  year;  and  (3) 
simimary  of  any  changes  in  the 
demographics  or  capabilities  of  the  data 
base  over  the  last  year. 

Financial  Status  Reports  (SF-269) 
will  be  required  aiuiually.  These  reports 
must  be  submitted  within  90  days  after 
the  last  day  of  the  budget  period  of  the 
cooperative  agreement.  Send  the 
original  and  one  copy  each,  of  the 
Annual  Progress  and  Financial  Reports 
to  the  Grants  Office  at  the  address  listed 
above.  Failure  to  file  the  Annual 
Progress  Report  or  the  Financial  Status 
Report  (SF-269)  in  a  timely  fashion  will 
be  groimds  for  suspension  or 
termination  of  the  ^rant. 

Program  monitoring  of  the  grantees 
will  be  conducted  on  an  ongoing  basis 
and  written  reports  will  be  prepared  by 
the  Project  Officer.  The  monitoring  may 
be  in  the  form  of  telephone 
conversations  between  the  Project 
Officer  and/or  Grants  Management 


Specialist  and  the  Principal  Investigator. 
Periodic  site  visits  with  appropriate 
officials  of  the  grantee  organization  may 
also  be  conducted.  The  results  of  these 
reports  will  be  recorded  in  the  Official 
Grant  File  and  may  be  available  to  the 
grantee  upon  request. 

A  final  Program  Progress  Report, 
Financial  Status  Report  (SF-289)  and 
Invention  Statement  must  be  submitted 
v«thin  90  days  after  the  expiration  of 
the  project  period  as  noted  on  the 
Notice  of  Grant  Award.  Send  the 
original  and  one  copy  to  the  Grants 
Management  Officer  at  the  address 
listed  above. 

Up  to  two  representatives  from  each 
cooperative  agreement  may  be  required, 
if  requested  by  the  Project  Officer,  to 
travel  to  FDA  up  to  twice  a  year  for  no 
more  than  2  days  at  a  time.  These 
meetings  will  include,  but  are  not 
limited  to,  presentation  on  study  design 
and  findings  and  discussions  with  FDA 
staff  involved  in  the  collaborative 
research.  At  least  one  FDA  employee 
may  visit  the  cooperative  agreement  site 
at  least  once  a  year  for  collaboration  and 
information  exchange. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  of  this  program  will  be  in  the 
form  of  cooperative  agreements.  All 
awards  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  programs  of  the  Public 
Health  Service  (PHS).  including  the 
provisions  of  42  CFR  part  52,  45  CFR 
parts  74  and  92  and  PHS  Grants  Policy 
Statement. 

B.  Eligibility 

These  cooperative  agreements  are 
available  to  any  public  or  private 
nonprofit  organization  (including  State, 
local,  and  foreign  units  of  government) 
and  any  for-profit  organization.  For- 
profit  organizations  must  exclude  fees 
or  profit  from  their  requests  for  support. 
Organizations  described  in  section 
501(c)4  of  the  Internal  Revenue  Code  of 
1968  that  engage  in  lobbying  are  not 
eligible  to  receive  grant/cooperative 
agreement  awards. 

C.  Length  of  Support 

The  first  year  will  be  competitive  and 
future  support  for  the  second  and  third 
years  will  be  noncompetitive.  Future 
support  will  be  contingent  upon:  (1) 
Investigator's  demonstrated  success 
collaborating  with  FDA  scientists,  as 
well  as  other  investigators  funded  by 
this  codperative  agreement  program. 
Such  demonstration  may  include 
suggestions  for  and  design  of  a  study, 
analysis  of  data  sets,  and  publication  of 
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results  from  investigations  performed  by 
FDA  and  cooperative  agreement 
investigators,  and  (2)  the  availability  of 
Federal  fiscal  year  appropriations. 

D.  Funding  Plan 

Up  to  four  cooperative  agreements 
may  be  funded  with  the  intent  that  they 
will  have  large,  general  data  bases  with 
the  ability  to  address  a  variety  of 
questions  in  the  field  of 
pharmacoepidemiology.  (If  an 
application  using  case-control  methods 
research  is  received,  it  will  be  placed  in 
the  special  population  data  bases  as 
described  in  the  next  paragraph.)  These 
cooperative  agreements  have  $1.2 
million  dollars  budgeted  per  year. 

Up  to  two  cooperative  agreements 
may  be  funded  for  special  populations, 
such  as  acquired  immune  deficiency 
syndrome  (AIDS),  pregnant  women, 
pediatrics,  maternal-child  linked  data 
bases.  The  data  base  type  for  these 
awards  may  be  either  longitudinal  or 
case  control.  These  two  cooperative 
agreements  have  $200,000  dollars 
budgeted  per  year. 

These  amounts  are  to  include  all 
direct  and  indirect  costs.  Federal  funds 
for  this  program  are  limited;  therefore, 
if  two  or  more  approved  cooperative 


agreements  are  perceived  as  duplicative 
or  very  similar  data  sources  with  one 
another,  FDA  will  support  only  the 
source  with  the  best  score.  If  any  data 
source  is  perceived  as  duplicative  or 
very  similar  to  an  existing  FDA  research 
contract,  the  contract  will  take 
precedence  over  the  application.' 

Applicants  may  compete  for  either 
type  of  cooperative  agreement,  but  not 
both.  An  applicant  can  only  be  awarded 
one  cooperative  agreement  under  this 
RFA.  Applicants  must  clearly  label 
block  No.  2  of  the  face  page  of  their 
application  either  "Large"  or  "Special". 
If  the  application  appears  to  be  eligible 
for  both  areas  of  consideration  and  is 
not  labeled,  reasonable  efforts  will  be 
made  to  contact  the  applicant  to 
determine  their  preference.  If  reasonable 
efforts  to  contact  the  applicant  fail, 
program  staff  shall  determine  in  which 
area  the  applicant  will  compete. 

V.  Delineation  of  Substantive 
Involvement 

Program  support  will  be  offered 
through  cooperative  agreements  because 
FDA  will  have  a  substantive 
involvement  in  the  programmatic 
activities  of  all  projects  funded  under 
this  RFA.  Involvement  may  be  modified 

Table  1  .—Quantification  of  Work 


Large  Study' 

Medium  Study2 

OtherJ 

(e.g..  Data  Base  Search  or  Feasibility  Study) 


30-60  points 
15-40  points 
1-3  points 


to  fit  the  unique  characteristics  of  each 
application.  Substantive  involvement 
includes,  but  is  not  limited  to  the 
following: 

1.  FDA  staff  will  participate  in  the 
selection  and  approval  of  the  drug  and 
medical  events  to  be  studied  as 
predicated  by  the  needs  of  FDA.  The 
drug  and  medical  events  to  be  studied 
will  be  jointly  agreed  upon  by  the 
Principal  Investigator  and  the  FDA  staff. 

2.  FDA  scientists  will  collaborate  with 
awardees  in  study  design  and  data 
analysis.  Collaboration  may  include 
sharing  of  the  analysis  data  set, 
interpretation  of  findings,  review  of 
manuscripts,  design  of  protocols  and 
where  appropriate,  coauthorship  of 
publications. 

3.  Because  of  the  ad  hoc  and 
frequently  urgent  nature  of  the  agency's 
request,  we  have  decided  to  quantify  the 
amount  of  requests  we  would  ask  of  an 
awardee  in  one  year's  time.  We  expect 
that  the  grantee  would  perform  at  least 
one  medium  or  large  study  in  the  course 
of  each  year.  We  also  would  expect  that 
at  least  one  large  or  one  medium  study, 
per  year,  result  from  requested 
feasibility  studies.  The  following  table 
illustrates  our  method  to  quantify  work. 


'  Large  Study — a  large  study  is  one  that  would  involve  extensive  use  of  the  data  base  (e.g.,  large  studies  with  laboratory  linkages)  and,  pos- 
sibly, the  retrieval  of  medical  records. 

2  Medium  Study — a  medium  study  is  one  that  might  be  a  large  data  base  search  only  or  a  smaller  data  t)ase  search  with  medical  records  re- 
trieval required. 

^  Other — include  feasibility  studies  and  requests  for  information  that  may  include  a  few  tables  describing  demographics  of  the  patients,  drug 
exposures  and  denominator  data. 


The  determination  of  the  points  per 
project  will  normally  be  determined  by 
the  grantee  and  the  program  before  work 
begins;  however,  if  circumstances 
dictate  a  change  is  needed  after  work 
has  begun,  it  will  be  permissible,  if 
agreed  by  both  the  grantee  and  the 
agency. 

All  grantees  will  receive  requests  for 
all  feasibility  studies  made  by  the 
agency.  This  method  will  afford  all 
grantees  the  opportimity  to  respond  to 
requests. 

An  additional  10  points  will  be 
awarded  to  medium  and  large  studies 
(after  the  above  points  have  been 
negotiated)  for  sharing  data  sets  with  the 
agency  and  other  cooperative 
agreements. 


These  points  will  be  used  in 
determining  continued  support  of  the 
cooperative  agreement  for  the  second 
and  third  years  of  the  project  period. 

VI.  Review  Procedure  and  Criteria 

A.  Review  Procedure 

All  applications  submitted  must  be 
responsive  to  the  RFA.  Those 
applications  found  to  be  nonresponsive 
will  not  be  considered  for  funding 
under  this  RFA  and  will  be  returned  to 
the  applicant.  Again,  this  RFA  is  limited 
to  data  bases  where  data  have  been 
collected  from  drugs  marketed  in 
Canada,  the  United  States  and  its 
Territories. 

Responsive  applications  will  undergo 
dual  peer  review.  A  review  panel  of 


experts,  comprised  primarily  of  non- 
Federal  scientists,  in  the  fields  of 
epidemiology,  statistics  and  data  base 
management  will  review  and  evaluate 
each  application  based  on  its  scientific 
merit.  Responsive  applications  will  also 
be  subject  to  a  second  level  review  by 
the  National  Advisory  Environmental 
Health  Science  Council  for  concurrence 
with  the  recommendations  made  by  the 
first  level  reviewers,  and  funding 
decisions  will  be  made  by  the 
Commissioner  of  Food  and  Drugs  or  his 
designee. 

B.  Review  Criteria 

AppUcations  will  be  reviewed 
according  to  the  following  criteria,  with 
each  criteria  being  of  equal  weight 
within  each  major  category,  unless 


>  FDA  Contracts  include  IMS  America'*  National 
Prescription  Audit,  National  Disease  and 
Therapeutic  Index,  Provider  Prospective.  Retail 


Prospective  (Contract  No.  223-98-5520)  and 
Mediplus  (Purchase  Order  No.  F-07396). 
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otherwise  specified.  All  applications 
will  be  scored  with  a  maximum  of  100 
points  allowable. 

Specific  review  data  base  size  and 
characteristics  apply  to  each  type  of 
data  base  (General  Longitudinal  or 
Special  Populations,  Case-Control  or 
Special  Populations,  Longitudinal). 
Each  applicant  will  be  reviewed  by  the 
type  of  data  base  the  applicant  claims  to 
be  applying  for.  Separate  scores  will  not 
be  given  for  the  same  data  base. 

1.  Size  and  Characteristics  of  the  Data 
Base  (General  Longitudinal:  Special 
Populations.  Longitudinal;  or  Special 
Populations.  Case-Control)  (45  points — 
Total) 

General,  Longitudinal  Data  Base 
The  size  and  characteristics  of  the 

general,  longitudinal  data  base  should 

include  the  following: 

a.  Structure  (10  points) 

Common  data  structure  and  elements. 
With  this,  we  would  desire  to  have  a 
data  base  that  has  unified  and  linked 
data  that  has  common  structure  and 
data  elements  for  critical  variables 
(including,  at  a  minimum, 
demographics,  drug  use  and  clinical 
outcomes.) 

b.  Size  (10  points) 

1.  Patient  population  >3  million 
individuals  enrolled  annually  (10 
points). 

2.  Patient  population  >2  million 
individuals  enrolled  annually  (7  points). 

3.  Patient  population  >1  million 
individuals  enrolled  annually  (4  points). 

c.  Duration  (10  points) 

A  long  calendar  time-period  for  which 
patient  longitudinal  data  are  available 
and  linked. 

•  No  points  to  data  bases  with  less 
than  2  years  of  drug  exposure  and 
outcome  data. 

•  2  points  for  2  years  of  drug  exposure 
and  outcome  data. 

•  2  points  for  each  year  greater  than  2 
years  of  drug  exposure  and  outcome 
data. 

•  10  points  (maximum)  for  6  years  or 
more  of  drug  exposure  and  outcome 
data. 

d.  General  Data  Base  Features  (15 
points) 

1.  Ability  to  assemble  and  follow 
(retrospectively  and  prospectively)  well- 
defined  cohorts  based  on  exposure  or 
clinical  diagnosis  for  the  purpose  of 
performing  case-control  or  cohort 
studies. 

2.  Ability  to  access  and  to  link  to  the 
patient,  all  health  provider  encounters 
and  drug  exposure  information 
regardless  of  patient  care  setting. 


3.  Ability  to  detect  rare  (<1:1,000) 
adverse  drug  events  in  one  or  more 
specific  target  populations  of  interest 
(i.e..  children,  pregnant  women,  and  the 
elderly). 

4.  Abihty  to  detect  and  study,  with 
sufficient  power,  birth  defect  and  cancer 
outcomes  related  to  drug  exposure. 

5.  Ability  to  study  all  drug  products, 
especially  new  molecular  entities 
(NME's)  approved  by  FDA  since  1993. 

6.  Ability  to  ascertain  patient 
enrollment  and  turnover  rates  as 
demonstrated  by  descriptions  of  the 
entry  and  dropout  rates  and  the  average 
length  of  enrollment. 

7.  A  standard  set  of  drug  and  disease 
classification  systems. 

8.  Ability  to  successfully  retrieve  a 
high  proportion  of  medical  records 
(sufficient  to  address  the  issue 
presented)  in  a  timely  fashion. 
Documentation  of  a  large  proportion  of 
medical  records  retrieved  in  a  specified 
time  period  should  be  included. 

9.  Ability  to  link  to  cancer  registry 
and  to  state  vital  statistics. 

10.  Ability  to  identify  risk  factors  for 
drug-associated  outcomes  and  assess 
potential  confounders. 

11.  Ability  to  assess  drug  interactions. 

12.  A  short  lag  time  (<6  months) 
between  patient  events  (hospitalization, 
etc.)  and  availability  of  clean  data. 

13.  A  listing  of  the  data  base's  top  50 
drug  substances  of  exposure  to  include 
the  drug  and  number  of  exposures  at  the 
time  of  the  panel  review. 

Special  Populations  Data  Base. 
Longitudinal 

The  size  and  characteristics  of  the 
data  base  should  include  the  following: 

a.  Size  (15  points) 

Special  population  data  bases  shall 
demonstrate  that  their  data  base  is 
representative  of  their  special 
population  as  a  whole.  These  special 
data  bases  can  be  awarded  full  points  if 
sufficient  evidence  is  submitted  that 
demonstrates  that  their  special 
population  is  adequately  represented. 

b.  General  Data  Base  Features  (30 
points) 

1.  Ability  to  assemble  and  follow 
(retrospectively  and  prospectively)  well 
defined  cohorts  based  on  drug  exposure 
or  clinical  diagnosis  for  the  purpose  of 
performing  case-control  or  cohort 
studies. 

2.  Ability  to  access  and  to  link  to  the 
patient,  all  health  provider  encounters 
and  drug  exposure  information 
regardless  of  patient  care  setting.  - 

3.  Ability  to  study  all  drug  products, 
esp)ecially  NME's  approved  by  FDA 
since  1993. 

4.  Ability  to  detect  and  study,  with     ^ 
sufficient  power,  birth  defect  and  cancer 


outcomes  related  to  drug  exposure  (if 
applicable). 

5.  Ability  to  ascertain  patient 
enrollment  and  turnover  rates  as 
demonstrated  by  descriptions  of  the 
entry  and  dropout  rates  and  the  average 
length  of  enrollment. 

6.  A  standard  set  of  drug  and  disease 
classification  systems. 

7.  Ability  to  successfully  retrieve  a 
high  proportion  of  medical  records 
(sufficient  to  address  the  issue 
presented)  in  a  timely  fashion. 
Documentation  of  a  large  proportion  of 
medical  records  retrieved  in  a  specified 
time  period  should  be  included. 

8.  Ability  to  link  to  state  vital 
statistics. 

9.  Ability  to  identify  risk  factors  for 
drug-associated  outcomes  and  assess 
potential  confounders. 

10.  Ability  to  assess  drug  interactions. 

11.  A  long  calendar  time  period  for 
which  data  are  available  and 
longitudinally  linkable.  No  points  will 
be  awarded  to  data  bases  with  less  than 
2  years  of  history. 

12.  A  short  lag  time  (<6  months) 
between  patient  events  (hospitalization, 
etc.)  and  availabiUty  of  clean  data. 

13.  A  listing  of  the  data  base's  top  50 
drug  substances  of  exposure  to  include 
the  drug  and  number  of  exposures  at  the 
time  of  the  panel  review. 

Special  Populations  Data  Base.  Case- 
Control 

The  size  and  characteristics  of  the 
case  controlled  data  base  should  include 
the  following: 

a.  Size  (15  points) 

Investigators  should  be  able  to 
provide  information  on  at  least  500 
cases  of  a  specific  disease  or  disorder 
and  exposure  primarily  to  new 
molecular  entities. 

b.  Controls  (15  points) 

Evidence  of  past  experience 
performing  case-control  studies, 
estimating  sample  size,  exposure  rates 
and  proper  use  of  controls  as  evidenced 
in  literature  and  abstracts. 

c.  General  Data  Base  Features  (15 
points) 

1.  Ability  to  provide  information  on  a 
variety  of  diseases  or  disorders  and  drug 
exposures. 

2.  Ability  to  assemble  and  follow 
cases  and  controls  based  on  drug 
exposure  and  clinical  diagnosis. 

3.  Ability  to  access  and  to  link  to  the 
cases,  all  health  provider  encoimters 
and  drug  exposure  information 
regardless  of  patient  care  setting. 

4.  Ability  to  study  drug-induced  risks 
in  one  or  more  specific  target 
populations  of  interest  (i.e.,  children, 
pregnant  women,  and  the  elderly). 
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5.  Ability  to  study  all  drug  products, 
especially  NME's  approved  by  FDA 
since  1993. 

6.  Ability  to  attain  complete  and 
unbiased  ascertainment  of  cases  and 
controls. 

7.  A  standard  set  of  drug  and  disease 
classiflcation  systems. 

8.  Ability  to  successfully  retrieve  a 
high  proportion  of  medical  records 
(sufficient  to  address  the  issue 
presented)  in  a  timely  fashion. 
Documentation  of  a  large  proportion  of 
medical  records  retrieved  in  a  specified 
time  period  should  be  included. 


9.  Ability  to  identify  risk  factors  for 
drug-associated  outcomes  and  assess 
potential  confounders. 

10.  Ability  to  assess  drug  interactions. 

11.  A  listing  of  the  data  base's  top  50 
drug  substances  of  exposure  to  include 
the  drug  and  number  of  exposures  at  the 
time  of  the  panel  review. 

The  Remaining  Criteria  Apply  to 
General,  Longitudinal;  Special 
Populations.  Longitudinal:  and  Special 
Populations,  Case-Controlled  Data 
Bases: 

2.  Identification  of  NME's  (15  points) 

NME's  in  a  data  base  (as  identified  in 
the  following  list)  with: 


•  at  least  6,000  exposures  will  be 
awarded  3  points  for  each  NME; 

•  at  least  4,000  exposures  will  be 
awarded  2  points  for  each  NME; 

•  at  least  2,000  exposures  will  be 
awarded  1  point  for  each  NME. 

Applicant's  may  choose  five  NME's 
from  the  following  list  for  evaluation 
and  scoring  by  the  panel. 

NME's  eligible  for  scoring  with  the 
previously  described  criteria  are  shown 
below  in  Table  2: 


Table  2.— New  Molecular  Entities 

Brand  names 

Approval  year 

Cedax 

1995 

Clantin 

1994 

Cognex 

1993 

Cozaar 

1995 

Eflexof 

1993 

Feltjatd 

1993 

Fosamax 

1995 

Glucophage 

1994 

Lamictal 

1994 

Lovenox 

1993 

Neurotin 

1993 

Propulsid 

1993 

Risperdal 

1993 

Serevent 

1994 

Ultram 

1995      • 

3.  Information  Systems  and  Software 
Capabilities  (10  points) 

Information  systems  and  software 
capabihties  should  include  the 
following  (2  points  each): 

a.  A  well-defined  and  acceptable 
description  of  computer  resources  and 
the  extent  of  automation  and  software 
capabilities. 

b.  Availability  of  computerized  data 
elements  (inpatient  drugs,  diagnostic 
procedures  and  diagnosis;  outpatient 
drugs,  diagnostic  procedures  and 
diagnosis;  medical  records)  or  progress 
toward  automation  of  those  data 
elements  not  yet  available. 

c.  Existing  software  to  calculate 
person-time  at  risk  and  time  of  event 
occurrence. 

d.  Ability  to  complete  routine 
searches  of  the  data  base  within  a  short 
time  period  of  about  15  working  days. 

e.  Ability  to  generate  customized 
statistical,  ASCII  or  other  appropriate 
data  sets  to  facilitate  data  transfer  and 
research  collaboration. 

4.  Personnel  (20  points) 

Personnel  should  have  the  following 
qualifications: 


a.  Scientific  (10  points) — ^Extensive 
research  experience,  training  and 
competence  of  all  personnel.  Special 
consideration  will  be  given  to  teams 
with  knowledge  and  previous 
experience  in  drug  epidemiology. 
Applicants  with  strong  acute  emd 
chronic  disease  epidemiology 
backgrounds  and  a  demonstrated  ability 
to  draw  on  consultative  expertise 
(particularly  in  the  areas  of 
postmarketing  surveillance  and 
epidemiology)  are  encouraged  to  apply. 
(If  consultants  are  used,  letters  of  intent 
or  other  contractual  agreements,  with 
beginning  and  end  dates,  shall  be 
included  in  the  application  to  fulfill  this 
requirement.)  Demonstrated  ability  to 
initiate,  conduct,  complete  and  publish 
epidemiology  studies  in  a  timely 
manner. 

b.  Support  (10  points) — Project 
management  and  information  systems 
expertise  with  previous  experience  in 
the  organization  and  manipulation  of 
large  data  sets  and  specific  experience 
in  data  bases  under  agreement. 

5.  Data  Sharing  (5  points) 

To  provide  study  data  sets  (free  of 
patient  identifiers  and  in  a  format 


usable  to  the  agency)  with  members  of 
FDA  for  analysis  and  with  other 
cooperative  agreement  holders  in 
studies  that  would  require  data  pooling. 

6.  Budget  (5  points) 

Reasonableness  of  the  proposed 
budget.  Special  consideration  will  be 
given  to  methodology  which  is  cost 
effective  (e.g.,  well-structured  medical 
records  and/or  records  linkage)  if 
otherwise  scientifically  acceptable. 

Vn.  Submission  Requirements 

The  original  and  five  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (rev.  5/95)  or  the  original  and  two 
copies  of  Form  5161  (Rev.  7/92)  or  Form 
PHS  398  for  applications  from  State  and 
local  governments,  with  sufficient 
copies  of  the  appendix  for  each 
application  should  be  delivered  to 
Robert  L.  Robins  (address  above).  No 
supplemental  material  will  be  accepted 
after  the  closing  date.  The  outside  of  the 
mailing  package  should  be  labeled 
•'Response  to  RFA-FDA-CDER-99-1". 
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Vin.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
normal  working  hours.  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  August  3. 1998. 

Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  dates  as  evidenced  by 
the  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  from 
a  commercial  carrier,  unless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
returned  to  the  applicant. 

Note:  Applicants  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  dated  postmarks.  Before  relying 
on  this  method,  applicants  should  check 
with  their  local  post  office. 

B.  Format  of  Application 

Applications  must  be  submitted  on 
Grant  Application  Form  PHS  398  (Rev. 
5/95).  All  "General  Instructions"  and 
"Specific  Instructions"  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  mailing  label  addresses.  Do  not  send 
applications  to  the  Center  for  Scientific 
Review.  NIH.  This  information 
collection  is  approved  under  0MB 
control  number  00925-0001. 
Applications  from  State  and  local 
governments  may  be  submitted  on  Form 
PHS  5161  (Rev.7/92)  or  PHS  398  (Rev.5/ 
95).  The  face  page  of  the  application 
must  reflect  the  request  for  applications 
number  RFA-FDA-CDER-99-1.  This 
information  collection  is  approved 
under  0MB  control  number  0937-0189. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of  the 
Department  of  Health  and  Hirnian 
Services  or  by  a  court,  data  contained  in 
the  portions  of  the  application  that  have 
been  specifically  identified  by  page 
number,  paragraph,  etc.,  by  the 
applicant  as  containing  confidential 
commercial  information  or  other 
information  that  is  exempt  from  public 
disclosure  will  not  be  used  or  disclosed 
except  for  evaluation  purposes. 

Dated;  June  9, 1998. 
WilHam  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  98-16293  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-01 92] 

Ag«ncy  Information  Collection 
Activities;  Announcement  of  OMB 
Approval 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  a  collection  of  information  entitled 
"Establishment  and  Product  License 
Applications"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P,  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPtEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  8, 1998  (63  FR 
17183),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0124.  The 
approval  expires  on  June  30, 1998. 

'Dated:  June  9, 1998. 
Willu]iiK.Hiibbwtl. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-16292  Filed  6-18-98;  8:45  am] 

BILUNQ  OOOE  41«>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0629] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 


"National  Tobacco  Retailer  Tracking 
Study,"  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995  (the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Tuesday.  December 
30,  1997  (62  FR  67876),  the  agency 
annoimced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0369.  The 
approval  expires  on  May  31,  2001. 

Dated:  )ime  11, 1998. 
Wiiliun  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  98-16340  Filed  6-18-98;  8:45  am) 

MLLMQ  OOOS  41«0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-0401] 

Draft  "Guidance  for  Industry:  Content 
and  Format  of  Chemistry, 
Manufacturing  and  Controls 
Information  and  Establishment 
Description  Information  for  a  Vaccine 
or  Related  Product";  Availability 

AOBICY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
docimient  entitled  "Guidance  for 
Industry:  Content  and  Format  of 
Chemistry,  Manufacturing  and  Controls 
Information  and  Establishment 
Description  Information  for  a  Vaccine  or 
Related  Product."  The  draft  guidance 
dociunent  would  provide  guidance  to 
applicants  on  the  content  and  format  of 
the  Chemistry,  Manufacturing  and 
Controls  (CMC)  and  Establishment 
Description  sections  of  the  "Application 
to  Market  a  New  Drug,  Biologic,  or  an 
Antibiotic  Drug  for  Human  Use" 
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(revised  Form  FDA  356h)  for  vaccines  or 
related  products.  This  action  is  part  of 
FDA's  continuing  effort  to  achieve  the 
objectives  of  the  President's 
"Reinventing  Government"  initiatives 
and  the  FDA  Modernization  Act  of 
1997,  and  is  intended  to  reduce 
unnecessary  burdens  for  industry 
without  diminishing  public  health 
protection. 

DATES:  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
August  18,  1998.  to  ensure  their 
adequate  consideration  in  preparation  of 
the  final  document. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Content  and  Format  of 
Chemistry,  Manufacturing  and  Controls 
Information  and  Establishment 
Description  Information  for  a  Vaccine  or 
Related  Product"  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  draft  guidance  document  may  also 
be  obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800,  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844. 
Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857.  See  the  SUPPLEMENTARY 
INTORMATION  section  for  electronic 
access  to  the  draft  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448.  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry:  Content  and 
Format  of  Chemistry.  Manufacturing 
and  Controls  Information  and 
Establishment  Description  Information 
for  a  Vaccine  or  Related  Product."  This 
draft  guidance  document,  when 
finalized,  is  intended  to  provide 
guidance  to  applicants  in  completing 
the  CMC  section  and  the  establishment 
description  information  of  revised  Form 
FDA  356h.  As  announced  in  the  Federal 


Register  of  July  8.  1997  (62  FR  36558), 
this  form  will  be  used  as  a  single 
harmonized  application  form  for  all 
drug  and  licensed  biological  products. 
Use  of  the  new  harmonized  Form  FDA 
356h,  when  fully  implemented,  will 
allow  a  biologic  product  manufacturer 
to  submit  one  biologies  license 
application  instead  of  two  separate 
applications  (product  license 
application  and  establishment  license 
application). 

This  draft  guidance  document 
represents  FDA's  current  thinking  on 
the  content  and  format  of  the  CMC  and 
Establishment  Description  sections  of  a 
license  application  for  a  vaccine  or 
related  product.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  the  appUcable  statute, 
regulations,  or  both.  As  with  other 
guidance  documents,  FDA  does  not 
intend  this  draft  guidance  document  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  draft  guidance  document 
is  intended  to  provide  information  and 
does  not  set  forth  requirements. 

II.  Request  for  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  the  draft  guidance 
document.  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
August  18, 1998.  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  document  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
by  using  the  World  Wide  Web  (WWW). 
For  WWW  access,  connect  to  CBER  at 
"http://www.fda.gov/cber/ 
guidelines.htm". 


Dated:  )une  9, 1998. 
Williun  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
IFR  Doc.  9&-16291  Filed  6-18-98;  8:45  am] 

BtLUNO  CODE  4iaO-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4349-N-24] 

Submission  for  0MB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  July  20. 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  fix>m  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
'Budget,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  appUcable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
firequently  information  submissions  will 
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be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Antbority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35,  as 
amended. 


Dated:  June  12. 1998. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Manufactured  Home 
Construction  and  Safety  Standards. 

Office:  Housing. 

OMB  Approval  Number:  2502-0253.^ 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
authorized  HUD  to  estabUsh 
construction  and  safety  standards  for 
manufactured  (mobile)  homes  and  to 


enforce  these  standards.  The  standards 
require  pertinent  information  in  the 
form  of  labels  and  notices  to  be  placed 
in  each  manufactured  home.  HUD  needs 
this  information  to  make  sure 
manufactiu«rs  are  complying  with  the 
standards. 

Form  number:  None. 

Respondents:  State,  Local  or  Tribal 
Governments,  and  businesses  or  other 
for-profit. 

Frequency  of  submission:  Monthly 
and  recordkeeping. 

Reporting  burden: 


SAA  Reports  „ 

IPIA  Reports 

Manufacturer  Records 

Consumer  Intormation  Cards 

State  Plans 

Consumer  Manuals .... 

Lat>els  and  hkubces  


Numbers 

Frequency  of 

Hours  per  re- 

Burden hours 

respondents 

response 

sponse 

432 

1 

M 

276 

1,066 

1 

M 

633 

360,000 

1 

.16 

57,600 

360,000 

1 

AB 

172.800 

12 

40 

1.00 

480 

360,000 

1 

M 

28,800 

360.000 

1 

J22 

79.200 

Total  Estimated  Burden  Hours: 
339,789. 

Status:  Reinstatement  with  changes. 

Contacts:  Stuart  Margulies,  HUD, 
(202)  708-6409;  Joseph  F.  Lackey.  Jr.. 
OMB,  (202)  395-7316. 

Dated:  June  12, 1998. 
[FR  Doc.  98-16329  Filed  6-18-98;  8:45  am) 

BHJJNQ  COOC  4210-«1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4349-N-2S] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  July  20, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  andJot 


OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  70&-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPP(.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  35,  as 
amended. 

Dated:  June  12, 1998. 
Devid  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Lead-Based  Paint 
Hazard  Control  Grant  Program  Data 
Collection  for  Rounds  Two  and  Three 
Grantees. 

Office:  Lead  Hazard  Control. 

OMB  Approval  Number:  2539-0008. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
data  collection  is  designed  to  provide 
timely  information  to  HUN  regarding 
the  implementation  progress  of  the 
grantees  on  carrying  out  the  Lead-Based 
Paint  Hazard  Control  Grant  Program. 
The  information  collection  will  also  be 
used  to  provide  Congress  with  status 
reports  as  required  by  Title  X  of  the 
Housing  and  Community  E)evelopment 
Act  of  1992. 

Form  Number:  96005. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden: 
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Data  collection 


Number  ot  Frequency  of  Hours  per  re- 

respondents  response  sponse 


Burden  hours 


51 


45 


9.075 


Total  Estimated  Burden  Hours:  9,075. 

Status:  Extension. 

Contact:  Matt  Ammon,  HUD,  (202) 
755-1785;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316. 

Dated:  June  12, 1998. 
IFR  Doc.  98-16330  Filed  6-18-98;  8:45  am) 

BILUNQ  CODE  4210-01-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4341-N-15] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TTY  number  for  the  hearing-  and 
speech-impaired:  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free,)  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 


unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless    - 
assistance  providers  interested  in  any 
such  prop)erty  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center. 
HHS.  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not  be 
made  available  for  any  other  purpose  for  20 
days  from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  a  review  by 
HUD  of  the  determination  of  unsuitability 
should  call  the  toll-free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  Mark  )ohnston  at  the  address 
listed  at  the  beginning  of  this  Notice. 
Included  in  the  request  for  review  should  be 
the  property  address  (including  zip  code),  the 
date  of  publication  in  the  Federal  Register, 


the  landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Mr.  Jeff 
Holste,  CECPW-FP,  U.S.  Army  Center 
for  Public  Works,  7701  Telegraph  Road, 
Alexandria,  VA  22315;  (703)  428-6318; 
GSA:  Mr.  Brian  K.  Polly.  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
Navy:  Mr.  Charles  C.  Cocks,  Department 
of  the  Navy,  Director,  Real  Estate  Policy 
Division.  Naval  Facilities  Engineering 
Conmiand.  Code  241A.  200  Stovall 
Street.  Alexandria,  VA  22332-2300; 
(703)  325-7342  (these  are  not  toll-free 
numbers).  « 

Dated:  June  11. 1998. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  6/19/98 

Suitable/Available  Properties 

Buildings  (by  State) 

Washington 

149  Duplexes 

Navy  Transient  Family  Accora.  Eastpark 

90  Magnuson  Way 

Bremerton  WA  98310- 

Location:  Structures  002-148. 150, 152-153. 

157 
Landholding  Agency:  Navy 
Property  Number:  779820118 
Status:  Excess 
Comment:  1286  sq.  ft./1580  sq.  ft.,  needs 

rehab,  presence  of  asbestos/lead  paint. 

most  recent  use — housing,  off-site  use  only 

9  Fourplexes 

Navy  Transient  Family  Accom.  Eastpark 

90  Magnuson  Way 

Bremerton  WA  98310- 

Location:  Structures  151. 155-156. 158-163 

Landholding  Agency:  Navy 

Property  Number.  779820119 

Status:  Excess 

Comment:  3082  sq.  ft./3192  sq.  ft.,  needs 
rehab,  presence  of  asbestos/lead  paint, 
most  recent  use — housing,  off-site  use  only 

2  Sixplexes 

Navy  Transient  Family  Accom.  Eastpark 

90  Magnuson  Way 

Bremerton  WA  98310- 

Location:  Structxires  154. 189 

Landholding  Agency:  Navy 
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Property  Number:  779820120 

Status:  Excess 

Comment:  4618  sq.  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

housing,  off-site  use  only 

1  Single  Unit 

Navy  Transient  Family  Accom.  Eastpark 

90  Magnuson  Way 

Bremerton  WA  98310- 

Location:  Structure  149 

Landholding  Agency:  Navy 

Property  Number:  779820121 

Status:  Excess 

Comment:  790  sq.  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

housing,  off-site  use  only 
Storage  Building 

Navy  Transient  Family  Accom.  Eastpark 
90  .Magnuson  Way 
Bremerton  WA  98310- 
Landholding  Agency:  Navy 
Property  Number:  779820122 
Status:  Excess 
Comment:  2160  sq.  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Admin.  Building,  Structure  001 
Navy  Transient  Family  Accom.  Eastpark 
90  Magnuson  Way 
Bremerton  WA  98310- 
Landholding  Agency:  Navy 
Property  Number:  779820123 
Status:  Excess 
Comment:  9550  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 

Wisconsin 

Natl  Weather  Svc  Forecast  Ofc. 

3009  W.  Fairview  Rd. 

Neenah  Co:  Winnebago  WI  54956- 

Landholding  Agency:  GSA 

Property  Number:  549820004 

Status:  Excess 

Comment:  1755  sq.  ft.,  good  condition. 

presence  of  asbestos/ lead  paint,  most 

recent  use — office 
GSA  Number  l-C-WI-594 

Unsuitable  Properties 

Buildings  (by  State) 

California 

214  Enlisted  Barracks 

Camp  Roberts 

Camp  Roberts  CA  93446- 

Landholding  Agency:  Army 

Property  Number:  219820192 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
47  Dining  Rooms 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Nimiber:  219820193 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Open  Dining 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820194 
Status:  Unutilized 


Reason:  Secured  Area;  Extensive 
deterioration 

43  HQ  Bldgs. 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820195 
Status:  Unutilized 
Reason:  Secured  Area; "Extensive 
deterioration 

2  Maint.  Bldgs. 
Camp  Roberts 

Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820196 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
1  Theater  w/Stage 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number  219820197 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration  . 

1  Dental  Clinic 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820198 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 
deterioration 

3  Day  Rooms 
Camp  Roberts 

Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number  219820199 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
27  Recreation  Bldgs. 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820200 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
15  B.N.  HQ  Bldgs. 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Anny 
Property  Number:  219820201 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

6  RG  HQ  Bldgs. 

Camp  Roberts 

Camp  Roberts  CA  93446- 

Landholding  Agency:  Army 

Property  Number:  219820202 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
6  Officer  Dining  Rooms 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820203 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 


2  Post  HQ  Bldgs. 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820204 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

2  Div.  HQ  Bldgs. 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820205 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

1  Admin.  BIdg. 
Camp  Roberts 

Camp  Roberts  CA  93446- 
Landholding  Agency:  Anny 
Property  Number:  219820206 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
4  Gen.  Purp.  Admin.  Bldgs. 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820207 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

2  Gen.  Storage 
Camp  Roberts 

Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820208 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
2  Gen.  Storehouse 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820209 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 

deterioration 

4  Gen.  Purp.  Warehouse 
Camp  Roberts 

Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820210 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Tele.  Exchange  Bldg. 
Camp  Roberts 
Camp  Roberts.  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820211 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

5  Unit  Chapels 
Camp  Roberts 

Camp  Roberts,  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820212 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

9  Gen.  Inst.  Bldgs. 
Camp  Roberts 
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Camp  Roberts,  CA  93446- 
Landholding  Agency:  Anny 
Property  Number:  219820213 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

11  TLR  PK  Svc  Bldgs. 
Camp  Roberts 
Camp  Roberts,  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820214 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

4  Target  Stor.  Bldgs. 

Camp  Roberts 

Camp  Roberts,  CA  93446- 

Landholding  Agency:  Army 

Property  Number:  219820215 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
2  Exch.  Branch  Bldgs. 
Camp  Roberts 
Camp  Roberts,  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820216 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Qorinator  Bldg. 
Camp  Roberts 
Camp  Roberts,  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820217 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Veh.  Maint.  Sh.  Org. 
Camp  Roberts 
Camp  Roberts,  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820218 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

2  Veh.  Storage  Bldgs. 

Camp  Roberts 

Camp  Roberts,  CA  93446- 

Landholding  Agency:  Army 

Property  Number:  219820219 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
2  QM  Repair  Shops 
Camp  Roberts 
Camp  Roberts,  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820220 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

2  Det  Latrine  Bldgs. 

Camp  Roberts 

Camp  Roberts,  CA  93446- 

Landholding  Agency:  Army 

Property  Number:  219820221 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
Scale  House 
Camp  Roberts 
Camp  Roberts.  CA  93446- 
Landholding  Agency:  Army 


Property  Number:  219820222 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

5  Flam.  Mt.  Stor.  Bldgs. 

Camp  Roberts 

Camp  Roberts.  CA  93446- 

Landholding  Agency:  Army 

Property  Number:  2198^223 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
FE  Storage  Bldg. 
Camp  Roberts 
Camp  Roberts,  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820224  • 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Insect.  Storage  Fac. 

Camp  Roberts 

Camp  Roberts,  CA  93446- 

Landholding  Agency:  Army 

Property  Number:  219820225 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
3  Lum  &  P  Shed  FE 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number  219820226 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
LP  Gas  Str/Trans  Fac. 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820227 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

2  DFE  Admin.  Shops 
Camp  Roberts 

Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820228 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

3  FE  Facility 
Camp  Roberts 

Camp  Roberts  CA  93446- 
Landholding  Agency;  Army 
Property  Number:  219820229 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Green  House 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820230 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
WPlat  Org  LP 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820231 
Status:  Unutilized 


Reason:  Secured  Area;  Extensive 

deterioration 
2  Exch  Branch  Bldgs. 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820232 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

1  Commercial  Facility 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number:  219820233 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

Oil  Storage  Bldg. 

Camp  Roberts 

Camp  Roberts  CA  93446- 

Landholding  Agency:  Army 

Property  Number:  219820234 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
Veh.  Wash  Cov 
Camp  Roberts 
Camp  Roberts  CA  93446- 
Landholding  Agency:  Army 
Property  Number  219820235 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Florida 

Bldg.  139 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  779820098 

Status:  Unutilized 

Reason:  Secured  Area; 

Bldg.  221 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  779820099 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

Bldg.  226 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  779820100 
Status:  Unutilized 
Reason:  Secured  Area; 
Bldg.  654 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  779820101 
Status:  Unutilized 
Reason:  Secured  Area; 
Bldg.  701 
,  Naval  Air  Station 
Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  779820102 
Status:  Unutilized 
Reason:  Secured  Area; 
Bldg.  1805 
Naval  Air  Station 
Pensacola  Co:  Escambia  FL  32508- 
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Landholding  Agency:  Navy 
Property  Number:  779820103 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1806 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  779820104 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1971 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  3250a- 

Landholding  Agency:  Navy 

Property  Number:  779820105 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1994 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  779820106 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2657 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  779820107 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3213 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  779820108 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3443 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  3250&- 

Landholding  Agency:  Navy 

Property  Number:  779820109 

Status:  Unutilized 

Reason:  Secured  Area 

Mississippi 

Bldg.  170 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501- 

Landholding  Agency:  Navy 

Property  Number:  779820110 

Status:  Unutilized 

Reason:  Secured  Area 

New  York 

Bldg.  P-1 

Glen  Falls  Reserve  Center 

Glen  Falls  Co:  Warren  NY  12801- 

Location:  67-73  Warren  Street 

Landholding  Agency:  GSA 

Property  Number:  219540015 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  l-D-NY-865 

North  Carolina 

Bldg.  96 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779820111 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 


Bldg.  97 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779820112 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

Bldg.  169 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779820113 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 
deterioration 

Bldg.  196 

Marine  Corps  Air  Station.  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Numter.  779820114 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

Bldg.  477 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779820115 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area;  Extensive 

deterioration 
Bldg.  3422 

Marine  Corps  Air  Station.  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779820116 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Land  (by  State) 

Maine 

Land — Triangular  Area; 

NAS  Brunswick.  Wildwood  Subd. 

Encroachment 
Brunswick  Co:  Cumberland  ME  04011- 
Landholding  Agency:  Navy 
Property  Number:  779820117 
Status:  Excess 
Reason:  Other 
Conunent:  landlocked 

(FR  Doc.  98-16065  Filed  6-18-98;  8:45  am] 

BILUNQ  CODE  4210-2t-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Draft 
Environmental  Assessment  for 

Determining  the  Future  Role  of 
Leadville  National  Fish  l-latchery, 
Leadville,  CO 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  of  the 

Draft  Environmental  Assessment  for 

determining  the  future  role  of  the 

Leadville  National  Fish  Hatchery,  a 


whirling  disease  and  bacterial  kidney 
disease  positive  facility. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service.  Mountain-Prairie  Region,  has 
developed  a  draft  environmental 
assessment  on  the  future  operation  of 
the  Leadville  National  Fish  Hatchery  in 
light  of  the  discovery  of  whirling 
disease  at  the  Hatchery  in  May,  1995. 
This  notice  advises  the  public  that  the 
Service  proposes  to  continue  fish 
production  at  the  Leadville  Hatchery 
and  line  all  earthen  rearing  units  in 
order  to  reduce  tubifex  worm 
populations  which  host  whirling 
disease,  and  therefore  control  (reduce) 
whirling  disease  infection  levels  at  the 
Hatchery.  Lining  earthen  rearing  units 
will  also  help  prevent  bacterial  kidney 
disease  epidemics. 

This  draft  environmental  assessment 
has  been  developed  by  Service 
biologists  in  coordination  with  the 
Colorado  Division  of  Wildlife,  private 
conservation  organizations,  and  the 
general  public.  The  assessment 
considers  the  biological,  environmental, 
and  socioeconomic  effects  of  operating 
the  Hatchery,  stocking  whirling  disease- 
positive  trout  in  Colorado,  and  lining 
earthen  rearing  units.  The  assessment 
evaluates  nine  alternative  actions  and 
potential  impacts  of  those  alternatives 
on  the  environment.  Written  comments 
or  recommendations  concerning  the 
proposal  are  welcomed,  and  should  be 
sent  to  the  address  below. 
DATES:  The  draft  assessment  will  be 
available  to  the  public  for  review  and 
comment  on  June  15, 1998.  Written 
comments  must  be  received  no  later 
than  July  20,  1998,  to  be  considered  in 
developing  a  final  environmental 
assessment. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  assessment  should  be 
addressed  to  Mr.  John  Hamill,  Associate 
Manager  (Colorado).  U.S.  Fish  and 
Wildlife  Service.  Denver  Federal  Center. 
P.O.  Box  25486,  Denver,  Colorado 
80225. 

SUPPLEMENTARY  INFORMATION:  The 
Leadville  Hatchery  currently  produces 
39,000  poimds  of  fish  annually  for 
Fryingpan-Arkansas  Project  waters 
mitigation  p>er  a  Memorandum  of 
Agreement  with  the  Bureau  of 
Reclamation:  13,000  pounds  for  the 
Grand  Valley  as  per  an  agreement  with 
Colorado  Division  of  Wildlife  to 
mitigate  lost  recreational  fishing 
opportimities  due  to  recovery  activities 
on  the  Colorado  River  authorized  under 
the  Endangered  Species  Act;  30,000 
poimds  (cost  reimbursable)  for  Military 
waters  in  Colorado  Springs  and  Denver 
as  per  an  agreement  with  the 
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Department  of  Defense  authorized  by 
the  Sikes  Act;  and  3,000  pounds  for  the 
Hatchery  public  fishing  ponds. 

Whirling  disease  was  first  detected  in 
Colorado  in  1987  and  has  since  been 
detected  in  13  major  river  basins,  16 
State  fish  hatcheries,  and  the  Leadville 
Hatchery.  Reports  that  whirling  disease 
was  responsible  for  decreases  in  wild 
rainbow  trout  recruitment  in  the  upper 
Colorado  River  in  Colorado  during  1994 
and  1995,  and  population  declines  of 
wild  rainbow  trout  in  the  upper 
Madison  River,  Montana  beginning  in 
1991  caused  significant  concern  over 
the  disease's  effects  on  wild  trout 
populations  in  Colorado.  Colorado 
Division  of  Wildlife  has  responded  to 
this  concern  by  adopting  new  policies 
and  regulations  in  January  1997  which 
severely  restrict  the  stocking  locations 
of  fish  produced  at  hatcheries  were 
whirling  disease  has  been  detected. 

Nine  alternatives  for  the  disposition 
of  the  Leadville  Hatchery  were 
formulated  utilizing  input  from  the 
public,  environmental  organizations, 
and  resource  agencies.  Each  alternative 
was  evaluated  for  consistency  with 
Service  priorities,  compliance  with 
Service  operational  and  fish  health 
policies,  compliance  with  Colorado 
Division  of  Wildlife  regulations, 
preservation  of  the  historical  value  of 
the  Hatchery,  potential  for  spreading 
whirling  disease  and  other  fish  diseases 
to  native  fish  and  wild  fish  in  Colorado, 
and  cost  effectiveness.  Alternative  1 
(current  program,  no  action)  was  used  as 
a  baseline  for  evaluation  of  the 
environmental  impacts  of  the  other 
alternatives. 

The  Service  designated  Alternative  2a 
as  the  preferred  alternative.  This  is 
strictly  a  preliminary  decision  which 
will  be  reevaluated  after  comments  from 
the  public  are  received.  Alternative  2a 
was  chosen  as  the  most  feasible  means 
of  fulfilling  fish  stocking  obligations 
while  taking  progressive  action  towards 
controlling  whirling  disease  infection 
levels.  Disease  monitoring  indicates  that 
the  earthen  lakes  and  ponds  used  for 
fish  production  are  the  most  significant 
sources  of  disease  on  the  Hatchery. 
Lining  these  rearing  units  would  vastly 
reduce  tubifex  worm  populations  at  the 
Hatchery  which  host  the  disease. 
Alternative  2b  (installing  hatchery 
influent  ozonation  facility)  will  be 
considered  in  the  future  if  funding  can 
be  attained. 

Although  construction  costs  are  lower 
for  Alternatives  3a  and  3b,  these 
alternatives  would  necessitate 
termination  of  production  for 
Fryingpan-Arkansas  Project  waters. 
These  alternatives  are  not  as  cost 
effective  in  the  long  run  due  to  a 


significant  decrease  in  fish  production 
and  increase  in  cost  per  pound  of  fish 
produced. 

Alternatives  4,  5a,  and  5b  emphasize 
production  of  native  cutthroat  trout 
utilizing  spring  water  in  the  Hatchery 
building.  Under  current  Service  policies 
and  Colorado  Division  of  Wildlife 
regulations,  such  trout  can  only  be 
certified  as  whirling  disease-negative  if 
all  fish  production  utilizing  of)en  water 
supplies  is  terminated.  Therefore, 
Alternative  4  (maintaining  production 
using  open  water  supplies)  cannot  be 
achieved  under  current  Service  policies 
and  Colorado  Division  of  Wildlife 
regulations.  Alternatives  5a  and  5b 
(ceasing  all  production  using  open 
water  supplies)  are  not  cost  effective 
since  only  500  to  3,000  pounds  of  trout 
could  be  achieved  in  producing 
whirling  disease  negative  fingerlings 
due  to  the  proximity  of  whirling  disease 
to  the  Hatchery  building.  It  would  be 
more  practical  to  use  currently  whirling 
disease-negative  hatchery  facilities  to 
produce  disease-free  native  cutthroat 
trout  for  restoration  purposes. 

Alternative  6  (closing  the  Hatchery 
and  transferring  ownership)  was  not 
chosen  due  to  opposition  from  the 
general  public,  and  because  the  Service 
desires  to  continue  to  honor  the 
obligations  for  fish  production  currently 
being  fulfilled  by  the  Leadville 
Hatchery.  Since  the  Leadville  Hatchery 
stocks  waters  where  there  is  no  trout 
reproduction,  where  whirling  disease 
already  exists,  and  at  considerable 
distances  from  uncontaminated  waters, 
the  Service  believes  that  the  most 
feasible  means  of  fulfilling  these 
obligations  is  by  continuing  to  produce 
the  fish  at  the  Leadville  Hatchery. 

Author:  The  primary  author  of  this 
notice  is  Mr.  John  Hamill  (See 
ADDRESSES  section)  (telephone  303/236- 
8155,  extension  252). 

Authority:  The  authority  for  this  action  is 
the  National  Environmental  Policy  Act  of 
1969.  as  amended  (P.L.  91-190, 42  U.S.C  et 
seq.). 

Dated:  June  12.  1998. 
Ralph  O.  Morgenweck, 
Regional  Director,  Region  6,  Fish  and  Wildlife 
Service. 
|FR  Doc.  98-16332  Filed  6-18-98;  8:45  am) 

BILUNQ  CODE  43ia-66-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare 
Comprehensive  Conservation  Plans 
for  8  National  Wildlife  Refuges  in  the 
Southwest  Region 

AQB4CY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  comprehensive 
conservation  plan  (CCP)  and  other 
environmental  documents  for  certain 
National  Wildlife  Refuges  listed  in  the 
SUPPLEMENTAL  INFORMATION  section 
pursuant  to  the  National  Environmental 
Pohcy  Act  and  its  implementing 
regulations. 

DATES:  The  Service  will  be  open  to 
written  comments  through  October  30, 
1998. 

ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Mr. 
Lou  Bridges,  Project  Coordinator, 
Research  Management  Consultants,  Inc., 
1746  Cole  Blvd.,  Bldg.  21,  Suite  300, 
Golden,  CO  80401 
SUPPLEMENTARY  INFORMATION:  It  is 
Service  policy  to  have  all  lands  within 
the  National  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  will  consider 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  and  recreational 
uses,  and  cultural  resources.  Public 
input  into  this  planning  process  is 
essential.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Service  wrill 
implement  management  strategies. 

The  Service  intends  to  gather 
information  necessary  to  prepare  a  CCP 
and  other  environmental  documents  for 
Las  Vegas  National  Wildlife  Refuge,  Las 
Vegas,  New  Mexico;  Maxwell  National 
Wildlife  Refuge,  Maxwell,  New  Mexico; 
Muleshoe  and  Grulla  National  Wildlife 
Refuges,  Muleshoe,  Texas;  Buffalo  Lake 
National  Wildlife  Refuge,  Umbarger, 
Texas;  Sah  Plains  National  Wildlife 
Refuge,  Jet,  Oklahoma;  and  Sequoyah 
and  Ozark  Plateau  National  WildUfe 
Refuges,  Vian,  Oklahoma.  The  Service  is 
furnishing  this  notice  in  compliance 
with  Service  CCP  policy:  (1)  to  advise 
other  agencies  and  the  public  of  our 
intentions,  and  (2)  to  obtain  suggestions 
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and  information  on  the  scope  of  issues 
to  include  in  the  environmental 
documents. 

Additional  opportunities  for  written 
comments  will  be  provided  during  the 
draft  review  process.  If  necessary,  the 
Service  will  solicit  information  firom  the 
public  via  ojjen  houses,  meetings,  and 
workshops.  Special  mailings, 
newspaper  articles,  and  aimouncements 
will  inform  people  in  the  general  area 
near  each  refuge  of  the  current  status  of 
the  project  as  well  as  the  time  and  place 
of  any  meetings  to  be  conducted. 

Review  of  these  projects  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.).  NEPA 
Regulations  (40  CFR  parts  1500-1508). 
other  appropriate  Federal  laws  and 
regulations,  including  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  Executive  Order  12996,  and 
Service  policies  and  procedures  for 
compliance  with  those  regulations. 

The  Service  anticipates  that  draft  CCP 
documents  and  any  associated  NEPA 
docimients  will  be  available  by  June, 
1999. 

Dated:  June  12, 1998. 
Gcoffivy  L.  Haskett, 

Acting  Regional  Director. 

IFR  Doc.  98-16326  Filed  6-18-98;  8:45  am] 

ULUNQ  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(WY-921-41-6700;  WYW126102] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

June  10, 1998. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW126102  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5,000  per  acre,  or  fraction 
thereof,  per  year  and  16^/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 


188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW126102  effective  February  1, 
1998,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Mavis  Love, 

Acting  Chief.  Leasable  Minerals  Section. 
(PR  Doc.  98-16305  Filed  &-18-98;  8:45  am] 

BtLUNO  COOC  431&-«-(> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-01 0-08-1 430-01;  CACA-39215,  CACA- 

39714] 

El  Dorado  and  Amador  Counties, 
California:  Realty  Action,  CACA-39215 
and  CACA-39714 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice  of  Realty  Action — 
Leasing  of  Public  Lands;  El  Dorado  and 
Amador  Counties,  California. 

SUMMARY:  The  following  public  lands  in 
El  Dorado  County,  California  will  be 
leased  under  the  provisions  of  Section 
302  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
Part  2920.  The  lands  will  be  leased  for 
seasonal  commercial  use,  including  RV 
storage,  primitive  tent  camping,  a 
volleyball  court,  and  RV  camp  sites 
(partial],  to  Ponderosa  Park 
Campground. 

Mount  Diablo  Meridian,  California 

T.  11  N.,R.  10  E., 
Sec.  18,  portion  of  NWNENW. 
Containing  5.0  acres,  more  or  less. 

In  addition,  the  following  described 
public  lands  in  Amador  County, 
CaUfomia,  will  be  leased  under  the 
provisions  of  Section  302  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  43  CFR  Part  2920.  The  lands 
will  be  leased  to  Mr.  Elton  Rodman,  of 
the  Roaring  Camp  Mining  Company,  for 
seasonal  recreation  use  associated  with 
the  Roaring  Camp  Mining  Resort, 
including  picnic  facilities,  vehicle 
parking,  equipment  storage,  and  a  small 
assay  office. 

Mount  Diablo  Meridian,  California 

T.  6N.,R.  12  E., 
Sec.  13,  that  portion  of  lot  5  lying  west  of 
the  North  Fork  of  the  Mokelunme  River. 
Containing  5.0  acres  more  or  less. 

This  action  will  resolve  two 
inadvertent  trespasses.  The  leases  will 
be  issued  for  10  years,  with  the  right  to 
renew. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 


interested  persons  may  submit 
comments  regarding  the  proposed  lease 
to  the  address  under  the  ADDRESSES 
caption  of  this  notice.  Any  adverse 
comments  will  be  evaluated  by  the  Field 
Manager  who  may  vacate  or  modify  this 
Realty  Action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  Field  Manager,  this  Realty 
Action  will  become  the  final 
determination  of  the  Bureau. 
ADDRESSES:  For  further  information  or 
to  submit  comments  regarding  the 
proposed  leases  contact  Karen 
Montgomery,  Realty  Specialist,  or  John 
Beck,  Realty  Specialist,  Bureau  of  Land 
Management,  Folsom  Field  Office,  63 
Natoma  Street,  Folsom.  CA  95630,  (916) 
985-4474 
D.K.  Swickard, 
Field  Manager. 
IFR  Doc.  98-16364  Filed  6-18-98:  8:45  am] 

MUJNQ  COOE  4910-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-889-1 050-00-P] 

Filing  of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  26  N.,  R.  71  W.,  accepted  June  10, 1998 
T.  23  N.,  R.  116  W..  accepted  June  10. 1998 
T.  24  N..  R.  116  W..  accepted  June  10. 1998 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  f>ending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protest(s)  and  or  appeal(s) 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  5353 
Yellowstone  Road,  Cheyenne, 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  vvith  the  State 
Director,  Bureau  of  Land  Management, 
Cheyeime.  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
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the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  5353  Yellowstone  Road, 
Cheyenne,  Wyoming  82003. 

Dated:  June  10. 1998. 
Jerry  L.  Messick, 

Acting  Chief,  Cadastral  Survey  Group. 

(FR  Doc.  98-16315  Filed  6-18-98;  8:45  am) 

WLUNG  COOE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Final  Supplement  to  the  Final 
Environmental  Impact  Statement/ 
Resources  Management  Plan  for 
Improvement  of  Water  Quality  and 
Conservation  of  Rare  Species  and 
Their  Habitats  on  Santa  Rosa  Island, 
Channel  Islands  National  Park; 
Availability 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190,  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
an  abbreviated  Final  Supplement  to  the 
Final  Environmental  Impact  Statement/ 
Resources  Management  Plan  for 
improving  water  quality  and  conserving 
rare  species  and  their  habitats  on  Santa 
Rosa  Island.  Upon  completion  of  the 
current  conservation  planning  and 
impact  analysis  process,  a  new  Record 
of  Decision  will  be  prepared  which  will 
supersede  the  previous  decision 
concerning  this  stewardship  initiative. 
BACKGROUND:  In  August,  1995,  the 
National  Park  Service  (NFS)  began 
developing  a  resources  management 
plan  for  Santa  Rosa  Island  to  address 
impacts  from  ongoing  commercial 
ranching  and  hunting  on  water  quality, 
riparian  values,  and  rare  plant  species 
and  their  habitats.  In  May,  1996  the  NFS 
completed  and  distributed  a  draft 
environmental  impact  statement  (Draft) 
for  this  plan;  during  a  125-day  public 
review  period,  the  NFS  received  over 
240  comments.  The  Draft  was 
subsequently  revised,  and  a  final 
environmental  impact  statement  (Final) 
for  the  resources  management  plan  was 
released  in  April.  1997.  In  a  Record  of 
Decision  signed  June  9,  1997,  the  NPS 
indicated  the  intent  to  implement  the 


Proposed  Action,  Alternative  D,  Revised 
Conservation  Strategy.  Subsequently 
negotiations  for  revising  the  alternative 
ensued  among  Vail  &  Vickers,  the 
National  Park  and  Conservation 
Foundation,  and  the  NPS.  As  a  result,  a 
draft  supplement  to  the  Final  was 
prepared  which  identified  a  new 
alternative.  Alternative  F,  Negotiated 
Settlement.  Members  of  the  public  and 
interested  agencies  and  organizations 
were  afforded  an  opportunity  to 
comment  during  a  60-day  public  review 
period  from  February  17  to  April  17, 
1998.  Although  many  elements  of  the 
negotiated  Alternative  F  were  similar  to 
the  previously  selected  Alternative  D, 
there  were  some  differences. 

New  Proposed  Action:  Under 
Alternative  F.  Negotiated  Settbment. 
water  quality  and  riparian  values  would 
be  improved  and  rare  plants  and  their 
habitats  would  be  conserved  by  rapid 
removal  of  cattle  and  phased  removal  of 
deer  and  elk.  With  the  exception  of  12 
head  in  Lobo  Pasture,  all  cattle  would 
be  removed  by  the  end  of  1998.  Deer 
and  elk  would  be  removed  by  the  end 
of  2011.  although  they  could  be 
removed  earlier  if  necessary  to  achieve 
recovery  goals  for  selected  listed  species 
and  their  habitats.  After  an  initial 
reduction  in  deer  and  elk.  an  adaptive 
management  program  for  deer  and  elk 
would  be  implemented.  Under  adaptive 
management,  deer  and  elk  would  be 
managed  at  levels  allowing  rare  species 
and  their  habitats  to  recover.  Provided 
recovery  goals  were  met.  Vail  &  Vickers 
would  be  permitted  to  conduct 
commercial  deer  and  elk  hunting 
activities.  After  the  adaptive 
management  period,  deer  and  elk 
populations  could  be  eliminated  during 
a  final  phaseout  period.  If  for  some 
reason  an  acceptable  adaptive 
management  program  cannot  be 
developed,  deer  and  elk  populations 
will  be  reduced  at  a  pre-determined 
rate.  Also,  the  NPS  would  implement 
road  management  actions  to  reduce 
impacts  to  island  streams,  and  would 
develop  a  comprehensive  alien  plant 
management  plan  to  address  problems 
caused  by  alien  species.  The  NPS  would 
develop  monitoring  programs  for  rare 
species,  water  quaUty,  and  riparian 
recovery.  Visitor  access  to  Santa  Rosa 
Island  would  be  Increased  beyond 
current  levels. 

Other  Alternatives:  Other  alternatives 
subject  to  the  supplemental 
conservation  planning  and  impact 
analysis  process  were  the  same  as 
identified  and  described  in  the  Final.  In 
addition  to  the  above,  these  include: 
Alternative  A,  No  Action;  Alternative  B. 
Minimal  Action;  Alternative  C.  Targeted 


Management  Action;  and  Alternative  E, 
Immediate  Removal  of  Ungulates. 

SUPPLEMENTARY  INFORMATION:  The  final 
supplement  contains  responses  to  seven 
(7)  respondents  to  the  draft  supplement 
(eight  comments  were  received).  It  also 
contains  changes  and  clarifications 
which  are  minor  and  few  in  number; 
information  and  analysis  otherwise 
remains  essentially  unchanged.  As  an 
abbreviated  document,  it  must  be 
combined  with  the  draft  supplement 
and  original  Draft  and  Final  EIS  to 
comprise  a  complete  record.  The  no- 
action  period  for  the  final  supplement 
will  extend  for  30-days  from  EPA's 
notice  of  the  filing  of  the  document  in 
the  Federal  Register.  Requests  for 
information  or  copies  of  the  document 
should  be  directed  to  the 
Superintendent,  Channel  Islands 
National  Park.  1901  Spinnaker  Drive, 
Ventura.  CA  93001,  or  by  telephone  at 
(805)  658-5776.  Copies  will  also  be 
available  at  area  libraries. 

Dated:  May  21, 1998. 
Martha  K.  Leicester, 

Acting  Regional  Director.  Pacific  West. 
|FR  Doc.  98-16375  Filed  6-18-98:  8:45  am] 

BILLING  CODE  431»-7D-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Universal  Hiring 
Program  Application;  Reinstatement, 
without  change,  of  a  previously 
approval  collection  for  which  approval 
has  expired. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  are  encouraged  and  will  be 
accepted  until  August  18, 1998. 

Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

It  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Kristen  Mahoney.  202-616-2896,  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
1100  Vermont  Avenue,  NW, 
Washington,  D.C.  20530. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  tim0  should  be 
directed  to  Kristen  Mahoney.  202-616- 
2896,  U.S.  Department  of  Justice,  Office 
of  Community  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW, 
Washington,  D.C.  20530. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Universal  Hiring  Grant  Application. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection: 

Form:  None.  Office  of  Community 
Oriented  Services,  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State  and  Local 
governments,  Tribal  governments. 

Other:  None. 

This  application  will  be  used  by  state 
and  local  jurisdictions  to  apply  for 
federal  funding-which  will  be  used  to 
increase  the  number  of  law  enforcement 
positions  in  their  law  enforcement 
agencies. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3200  respondents;  5.5  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  17,600  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 


Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.  Washington.  DC 
-20530. 

Dated:  June  15. 1998. 
Rpowt  B.  Bnggt. 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  98-16295  Filed  6-18-98;  8:45  amj 

BIUJNQ  COOE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 
[A.G.  Order  No.  2166-98] 
RIN1105-AA56 

Proposed  Guidelines  for  the  Jacob 
Wetterling  Crimes  Against  Children 
and  Sexually  Violent  Offender 
Registration  Act,  as  Amended 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  guidelines. 

SUMMARY:  The  United  States  Department 
of  Justice  is  publishing  Proposed 
Guidelines  to  implement  the  Jacob 
Wetterling  Crimes  Against  Children  and 
Sexually  Violent  Offender  Registration 
Act  as  amended  by  Megan's  Law.  the 
Pam  Lychner  Sexual  Offender  Tracking 
and  Identification  Act  of  1996,  and 
section  115  of  the  General  Provisions  of 
Title  I  of  the  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriations  Act, 
1998. 

DATES:  Comments  must  be  received  by 
August  18.  1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Bonnie  J.  Campbell,  Director,  Violence 
Against  Women  Office,  U.S.  Department 
of  Justice,  950  Petmsylvania  Avenue, 
NW.,  Washington.  DC  20530,  202-616- 
8894. 

SUPPLEMENTARY  INFORMATION:  The  Pam 
Lychner  Sexual  Offender  Tracking  and 
Identification  Act  of  1996,  Pub.  L.  No. 
104-236, 110  Stat.  3093  (the  "Pam 
Lychner  Act"),  and  section  115  of  the 
General  Provisions  of  Title  I  of  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1998, 
Pub.  L.  No.  105-119,  lil  Stat.  2440, 
2461  (the  "CJSA").  amended  section 
17101  of  the  Violent  Crime  Control  and 
Lam  Enforcement  Act  of  1994,  Pub.  L. 
No.  103-322,  108  Stat.  1796,  2038 
(codified  at  42  U.S.C.  14071),  which 
contains  the  Jacob  Wetterling  Crimes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act  (the 
"Wetteriing  Act"  or  "the  Act").  These 


legislative  changes  require  conforming 
changes  in  the  Final  Guidelines  for  the 
Jacob  Wetterling  Act  and  Megan's  Law 
(Pub.  L.  No.  104-145,  110  Stat.  1345) 
that  were  published  by  the  Department 
of  Justice  on  July  21,  1997,  in  the 
Federal  Register  (62  FR  39009). 

The  Wetterling  Act  generally  sets  out 
minimum  standards  for  state  sex 
offender  registration  programs.  States 
that  fail  to  comply  with  these  standards 
within  the  applicable  time  frame  will  be 
subject  to  a  mandatory  10%  reduction  of 
formula  grant  funding  under  the  Edward 
Byrne  Memorial  State  and  Local  Law 
Enforcement  Assistance  Program  (42 
U.S.C.  3756),  which  is  administered  by 
the  Bureau  of  Justice  Assistance  of  the 
Department  of  Justice.  Any  funds  that 
are  not  allocated  to  noncomplying  states 
will  be  reallocated  to  states  that  are  in 
compliance.  Information  concerning 
compliance  review  procedures  and 
requirements  appears  in  part  VIII  of 
these  guidelines. 

The  Wetterling  Act's  requirements  for 
compliance  may  be  divided  into  three 
categories,  each  of  which  carries  a 
different  compliance  deadline, 
depending  on  the  legislation  from 
which  it  derives: 

1 .  Original  requirements.  Many  of  the 
provisions  of  the  current  formulation  of 
the  Wetterling  Act  derive  from  the 
original  version  of  the  Act,  which  was 
enacted  on  September  13, 1994,  or  from 
the  Megan's  Law  amendment  to  the  Act. 
These  include,  for  example,  the  basic 
requirements  to  register  offenders  for  at 
least  10  years;  to  take  registration 
information  from  offenders  and  to 
inform  them  of  registration  obligations 
when  they  are  released;  to  require 
registrants  to  update  address 
information  when  they  move;  to  verify 
the  registered  address  periodically;  and 
to  release  registration  information  as 
necessary  for  public  safety.  The 
deadline  for  compUance  with  these 
features  of  the  Act  was  September  12, 
1997,  based  on  the  specification  of  42 
U.S.C.  14071(g)  that  states  have  three 
years  from  the  Act's  original  enactment 
date  (i.e.,  September  13,  1994)  to 
achieve  compliance.  However,  42  U.S.C. 
14071(g)  allows  a  two-year  extension  of 
the  deadline  for  states  that  are  making 
good  faith  efforts  to  achieve  compliance, 
and  states  that  have  been  granted  this 
extension  have  until  September  12, 
1999,  to  comply  with  these  features  of 
the  Act. 

2.  Pam  Lychner  Act  requirements.  The 
Pam  Lychner  Act's  amendments  to  the 
Wetterling  Act  created  a  limited  number 
of  new  requirements  for  state 
registration  programs,  including  a 
requirement  that  the  perpetrators  of 
particularly  serious  offenses  and 
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recidivists  be  subject  to  lifetime 
registration.  The  time  frame  for 
compliance  with  these  new 
requirements  is  specified  in  section 
10(b)  of  the  Pam  Lychner  Act— three 
years  from  the  Pam  Lychner  Act's 
enactment  date  of  October  3,  1996, 
subject  to  a  possible  extension  of  two 
years  for  states  that  are  making  good 
faith  efforts  to  come  into  compliance. 
Hence,  barring  an  extension,  states  will 
need  to  comply  with  these  features  of 
the  Act  by  October  2,  1999. 

3.  CISA  requirements.  The  CJSA 
amendments  made  extensive  changes  to 
the  Wetterling  Act,  many  of  which 
afford  states  greater  flexibility  in 
achieving  compliance.  Under  the 
effective  date  provisions  in  section 
115(c)  of  the  CJSA,  states  immediately 
have  the  benefit  of  amendments  that 
afford  them  greater  discretion  and  can 
rely  on  these  amendments  in 
determining  what  changes  (if  any)  are 
needed  in  their  registration  programs  to 
comply  with  the  Act.  For  example,  the 
Act  as  amended  by  CJSA  affords  states 
discretion  concerning  the  procedures  to 
be  used  in  periodic  verification  of 
registrants'  addresses,  in  contrast  to  the 
Act's  original  requirement  that  a 
specific  verification-form  procedure  be 
used.  In  light  of  this  change,  effective 
immediately,  states  have  discretion 
concerning  the  particular  procedures 
that  will  be  used  in  address  verification. 

While  the  CJSA's  amendments  to  the 
Wetterling  Act  were  largely  in  the 
direction  of  affording  states  greater 
discretion,  the  CJSA  did  add  some  new 
requirements  to  the  Wetterling  Act.  For 
example,  the  CJSA  added  provisions  to 
promote  registration  of  sex  offenders  in 
states  where  they  work  or  attend  school 
(as  well  as  states  of  residence)  and  to 
promote  registration  of  federal  and 
mihtary  sex  offenders.  The  time  frame 
for  compliance  with  new  requirements 
under  CJSA  amendments,  as  specified 
in  section  115(c)(2)  of  the  CJSA,  is  three 
years  from  the  CJSA's  enactment  date  of 
November  26,  1997.  subject  to  a  possible 
extension  of  two  years  for  states  that  are 
making  good  faith  efforts  to  come  into 
compliance.  Hence,  barring  an 
extension,  states  will  need  to  comply 
with  these  features  of  the  Act  by 
November  25,  2000. 

The  proposed  guideUnes  in  this 
publication  identify  and  discuss 
separately  all  of  the  requirements  that 
states  will  need  to  meet  by  each  of  the 
three  specified  deadlines,  thereby 
making  it  clear  when  states  will  need  to 
be  in  compliance  with  each  element  of 
the  Wetterling  Act  to  maintain 
eligibility  for  full  Byrne  Formula  Grant 
funding. 


Proposed  Guidelines 

1 .  General  purposes  and  principles  of 
interpretation.  These  guidelines  carry 
out  a  statutory  directive  to  the  Attorney 
General  in  subsection  (a)(1)  of  the 
Wetterling  Act  (42  U.S.C.  14071(a)(1))  to 
establish  guideUnes  for  state  registration 
programs  under  the  Act.  Before  turning 
to  the  specific  provisions  of  the  Act,  five 
general  points  should  be  noted 
concerning  the  Act's  interpretation  and 
application. 

First,  the  general  objective  of  the  Act 
is  to  assist  law  enforcement  and  protect 
the  public  from  convicted  child 
molesters  and  violent  sex  offenders 
through  requirements  of  registration  and 
appropriate  release  of  registration 
information.  The  Act  is  not  intended  to, 
and  does  not  have  the  effect  of,  making 
states  less  free  than  they  were  under 
prior  law  to  impose  such  requirements. 
Hence,  the  Act's  standards  constitute  a 
floor  for  state  programs,  not  a  ceiling. 
States  do  not  have  to  go  beyond  the 
Act's  minimum  requirements  to 
maintain  eUgibility  for  full  Byrne  Grant 
funding,  but  they  retain  the  discretion  to 
do  so,  and  state  programs  do  often 
contain  elements  that  are  not  required 
under  the  Act's  standards.  For  example, 
a  state  may  have  a  registration  system 
that  covers  broader  classes  of  offenders 
than  those  identified  in  the  Act,  requires 
address  verification  for  registered 
offenders  at  more  frequent  intervals 
than  the  Act  prescribes,  or  requires 
offenders  to  register  for  a  longer  period 
of  time  than  the  period  specified  in  the 
Act.  Exercising  these  options  creates  no 
problem  of  compliance  because  the 
Act's  provisions  concerning  duration  of 
registration,  covered  offenders,  and 
other  matters  do  not  limit  state 
discretion  to  impose  more  extensive  or 
stringent  requirements  that  encompass 
the  Act's  baseline  requirements. 

Second,  to  comply  with  the 
Wetterling  Act,  states  do  not  have  to 
revise  their  registration  systems  to  use 
technical  definitions  of  covered  sex 
offenses  based  on  federal  law.  Rather, 
subject  to  certain  constraints,  they  may 
use  their  own  criminal  law  definitions 
and  categories  in  defining  registration 
requirements.  This  point  is  explained 
more  fully  below. 

Third,  the  Act's  definitions  of  covered 
offense  categories  are  tailored  to  its 
general  purpose  of  protecting  the  public 
from  persons  who  molest  or  sexually 
exploit  children  and  firom  other  sexually 
violent  offenders.  Hence,  these 
definitions  do  not  include  all  offenses 
that  involve  a  sexual  element.  For 
example,  offenses  consisting  of 
consensual  acts  between  adults  are  not 
among  the  offenses  for  which 


registration  is  required  under  the  Act, 
and  requiring  registration  for  persons 
convicted  of  such  offenses  would  not 
further  the  Act's  objectives. 

Fourth,  the  Wetterling  Act 
contemplates  the  establishment  of 
programs  that  will  prescribe  registration 
and  notification  requirements  for 
offenders  who  are  subsequently 
convicted  of  offenses  in  the  pertinent 
categories.  The  Act  does  not  require 
states  to  attempt  to  identify  and  to 
prescribe  such  requirements  for 
offenders  who  are  convicted  prior  to  the 
establishment  of  a  conforming  program. 
Nevertheless,  the  Act  does  not  preclude 
states  from  prescribing  registration  and 
notification  requirements  for  offenders 
convicted  prior  to  the  establishment  of 
the  program. 

Fifth,  the  Act  sets  minimum  standards 
for  state  registration  and  notification 
programs  but  does  not  require  that  its 
standards  be  implemented  by  statute.  In 
assessing  compliance  with  the  Act,  the 
totality  of  a  state's  rules  governing  the 
operation  of  its  registration  and 
notification  program  will  be  considered, 
including  administrative  policies  and 
procedures  as  well  as  statutes. 

2.  Related  litigation.  Some  state 
registration  and  notification  systems 
have  been  challenged  on  constitutional 
grounds.  The  majority  of  courts,  and  all 
federal  appeals  courts,  that  have  dealt 
with  the  issue  thus  far  have  held  that 
systems  Hke  those  contemplated  by  the 
Wetterling  Act  do  not  violate  released 
offenders'  constitutional  rights.  See,  e.g.. 
Roe  v.  Office  of  Adult  Probation,  125 
F.Sd  47  (2d  Qr.  1997)  (Connecticut 
probation  office  notification  policy); 
Russell  V.  Gregoire.  124  F.3d  1079  (9th 
Cir.  1997)  (Washington  state  act),  cert 
denied,  118  S.Ct.  1191  (1998);  Doe  v. 
Pataki.  120  F.3d  1263  (2d  Cir.  1997) 
(New  York  act),  cert  denied,  118  S.Ct. 
1066  (1998);  E.B.  v.  Vemiero,  119  F.3d 
1077  {3d  Cir.  1997)  (New  Jersey 
notification  provisions),  cert,  denied. 
118  S.Ct.  1039  (1998):  Aitwayv. 
Attorney  General.  81  F.3d  Cir.  1996) 
(New  Jersey  registration  provision);  Doe 
v.  Kelley,  961  F.  Supp.  1105  (W.D.  Mich. 
1997)  (Michigan  notification 
provisions);  Doe  v.  Weld,  954  F.  Supp. 
425  (D.  Mass.  1996)  (Massachusetts 
registration  of  juvenile  offenders);  State 
V.  Pickens,  558  N.W.  2d  396  (Iowa 
1997);  Arizona  Dep't  of  Public  Safety  v. 
Superior  Court,  949  P.2d  983  (Ariz. 
App.  1997);  Opinion  of  the  Justices  to 
the  Senate,  423  Mass.  1201.  668  N.E.  2d 
738  (Mass  1996);  Doe  v.  Poritz.  142  N.J. 
1,  662  A.2d  367  (N.J.  1995);  State  v. 
IVard,  123  Wash.  2d  488,  869  P.2d  1062 
(Wash.  1994).  The  United  States  has 
filed  "friend  of  the  court"  briefs  in 
several  of  these  cases,  arguing  that  sex 
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offender  registration  and  community 
notification  do  not  impose  punishment 
for  purposes  of  the  Ex  Post  Facto  and 
Double  Jeopardy  Clause  or  violate 
privacy  or  liberty  interests  guaranteed 
by  the  federal  Constitution. 

In  a  few  other  cases,  however,  courts 
have  found  that  certain  applications  or 
provisions  of  some  state  systems  violate 
the  United  States  Constitution  or 
provisions  of  a  state  constitution.  See. 
e.g..  Doe  v.  Attorney  General,  426  Mass. 
136.  686  N.E.  2d  1007  (Mass.  1997) 
(holding  that  the  Massachusetts  act 
implicates  liberty  and  property  interests 
protected  by  the  Massachusetts 
constitution,  so  that  the  act  could  not  be 
applied  to  Doe — who  had  been 
convicted  of  "indecent  assault"  for 
sexually  suggestive  touching  of  an 
undercover  police  officer  in  an  area 
known  for  consensual  sexual  activity 
between  adult  males — without  a  prior 
hearing  to  determine  if  he  individually 
presented  any  threat  to  persons  for 
whose  protection  the  act  was  passed; 
the  court  did  not  rule  out  the  possibility 
that  a  categorical  "dangerousness" 
determination  could  be  justified  by 
certain  other  conviction  offenses);  State 
V.  Myers,  260  Kan.  669.  923  P.  2d  1024 
(Kan.  1996)  (holding  that  due  to  the 
breadth  of  offenses  subject  to  Kansas 
registration  act  and  the  potentially 
unlimited  scope  of  notification,  Kansas 
notification  provisions  violate  the  Ex 
Post  Facto  clause),  cert,  denied,  117  S. 
Ct.  2508  (1997).  The  New  Jersey 
Supreme  Court  in  Doe  v.  Poritz  (above) 
also  found  a  state  law  privacy  interest 
requiring  certain  procedural  protections, 
and  those  procedures  were  further 
elaborated  upon  by  the  Third  Circuit  in 
E.B.  V.  Verniero  (above). 

In  addition,  when  these  guidelines 
were  written,  there  were  appeals 
pending  in  the  Sixth  Circuit,  see 
CutsbaTl  V.  Sundquist.  980  F.  Supp.  928 
(M.D.  Tenn.  1997)  (holding  that  the 
Tennessee  notification  provisions 
implicate  federal  and  state  law  privacy 
and  employment  interests,  requiring 
procedural  protections  prior  to 
notification),  appeal  pending,  6th  Cir. 
Nos.  97-6276  &  97-6321,  and  in  the 
Third  Qrcuit,  see  Paul  v.  Vemjero,  3d 
Cir.  No.  97-5791  (from  district  court's 
rejection  of  constitutional  privacy 
challenge  to  community  notification). 
There  was  also  ongoing  litigation  in 
federal  district  court  in  Minnesota  and 
in  state  courts  in  Ohio  and 
Pennsylvania. 

3.  Summary  and  text  of  guidelines. 
The  following  guidelines  explain  the 
interpretation  and  application  of  the 
Wetterling  Act's  standards  for 
registration  programs  and  related 
requirements.  All  citations  in  these 


guidelines  to  the  Act  are  to  the  Act's 
current  text,  reflecting  the  Megan's  Law, 
Pam  Lychner  Act,  and  CJSA 
amendments.  The  detailed  explanation 
is  preceded  by  a  table  that  summarizes 
the  organization  of  the  guidelines,  the 
major  elements  of  the  Act,  and  the  time 
for  compliance  with  each  element  under 
the  enacting  legislation. 

Summary  and  Deadlines  for  Wetterling 
Act  Compliance 

I.  Ten- Year  Minimum  Registration  for 
Persons  Convicted  of  a  Criminal  Offiense 
Against  a  Victim  Who  is  a  Minor  or  a 
Sexually  Violent  Offense  [Sept.  12. 
1997;  Possible  Two- Year  Extension] 

A.  "States"  to  which  the  Act  applies 

B.  Duration  of  re^stration 

C.  Coverage  of  onenses 

D.  Coverage  of  offenders 
II.  Registration  and  Tracking 

Procedures;  Penalties  for 
Registration  Violations  [Sept.  12, 
1997;  Possible  Two- Year  Extension] 

A.  Initial  registration  procedures 

B.  Change  of  address  procedures 

C.  Periodic  address  verification 

D.  Penalties  for  registration  violations 
m.  Release  of  Registration  Information 

[Sept.  12, 1997;  Possible  Two- Year 
Extension] 

IV.  Special  Registration  Requirements 

Under  the  Pam  Lychner  Act  for 
Recidivists  and  Aggravated 
Offenders  [Oct.  2, 1999;  Possible 
Two- Year  Extension] 

V.  Special  Registration  Requirements 

Under  the  CJSA  Amendments 
Relating  to  Sexually  Violent 
Predators,  Federal  and  Military 
Offenders,  and  Non-Resident 
Workers  and  Students  [Nov.  25, 
2000;  Possible  Two- Year  Extension] 

A.  Heightened  sexually  violent 
predator  registration  or  alternative 
measures 

B.  Federal  and  military  offenders; 
non-resident  workers  and  students 

VI.  Participation  in  the  National  Sex 

Offender  Registry  [Nov.  25,  2000; 

Possible  Two- Year  Extension) 
Vn.  Good  Faith  Immunity  [Available  to 

States  Immediately] 
Vm.  Compliance  Review;  Consequences 

of  Non-Compliance 
Text  of  Detailed  Guidelines  for 

Wetterling  Act  Compliance 

I.  Ten- Year  Minimum  Registration  for 
Persons  Convicted  of  a  Criminal 
Offense  Against  a  Victim  Who  is  a 
Minor  or  a  Sexually  Violent  Offense 
[Time  For  Compliance:  September  12. 
1997;  Possible  Two- Year  Extension] 

To  comply  with  subsections  (a)(1)  and 
(b)(6)(A)  of  the  Wetterling  Act.  a  state 
registration  program  must  require 
current  address  registration  for  a  period 


of  10  years  for  persons  convicted  of  "a 
criminal  offense  against  a  victim  who  is 
a  minor"  or  a  "sexually  violent  offense." 

This  requirement  derives  from  the 
Wetterling  Act  as  originally  enacted. 
The  time  for  compliance  is  accordingly 
that  provided  in  42  U.S.C.  14071(g)— 
Sept.  12. 1997,  or  Sept.  12, 1999,  for 
states  that  have  received  a  two-year 
extension  based  on  good  faith  efforts  to 
achieve  compliance. 

The  interpretation  and  application  of 
this  requirement  are  as  follows: 

A.  "States"  to  Which  the  Act  Applies 

For  purposes  of  the  Act,  "state"  refers 
to  the  political  units  identified  in  the 
provision  defining  "state"  for  purposes 
of  eligibility  for  Byrne  formula  Grant 
funding  (42  U.S.C.  3791(a)(2)).  Hence, 
the  "states"  that  must  comply  with  the 
Act's  standards  for  registration  programs 
to  maintain  full  eligibility  for  such 
funding  are  the  fifty  states,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands. 

B.  Duration  of  Registration 

Subsection  (b)(6)(A)  provides  that  the 
registration  requirement  must  remain  in 
effect  for  10  years  following  the 
registrant's  release  ftt)m  prison  or 
placement  on  parole,  supervised  release, 
or  probation.  States  may  choose  to 
establish  longer  registration  periods, 
and  are  required  to  do  so  under  the 
Act's  standards  for  certain  types  of 
offenders  as  discussed  in  parts  FV  and 
V  of  these  guidelines.  Registration 
requirements  of  shorter  duration  than  10 
years  are  not  consistent  with  the  Act. 
Hence,  for  example,  a  state  program 
would  not  be  in  compliance  with  the 
Act  if  it  allowed  registration  obligations 
to  be  waived  or  terminated  before  the 
end  of  the  10  year  period  on  such 
grounds  as  a  finding  of  rehabilitation  or 
a  finding  that  registration  (or  continued 
registration)  would  not  serve  the 
purposes  of  the  state's  registration 
provisions.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  or  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
not  required  under  the  Act. 

Also,  in  light  of  a  proviso  in 
subsection  (b)(6),  a  state  need  not 
require  registration  "during  ensuing 
periods  of  incarceration."  The  reference 
to  subsequent  "incarceration"  should  be 
imderstood  to  include  periods  of  civil 
commitment,  as  well  as  imprisomnent 
for  the  commission  of  another  criminal 
offense,  since  a  state  may  conclude  that 
it  is  superfluous  to  carry  out  address 
registration  and  verification  procedures 
while  the  registrant  is  in  either  criminal 
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or  civil  confinement.  To  comply  with 
the  Act,  a  state  that  does  waive 
registration  during  subsequent  criminal 
or  civil  confinement  must  require  that 
registration  resume  when  the  registrant 
is  released,  if  time  remains  under  the 
registration  period  required  by  the  Act. 

C.  Coverage  of  Offenses 

1.  "Criminal  offense  against  a  victim 
who  is  a  minor".  The  Act  requires 
registration  of  any  person  convicted  of 
a  "criminal  offense  against  a  victim  who 
is  a  minor."  Subsection  (a)(3)(A)  defines 
the  relevant  category  of  offenses.  The 
general  purpose  of  the  definition  is  to 
ensure  comprehensive  registration  for 
persons  convicted  of  offenses  involving 
sexual  molestation  or  sexual 
exploitation  of  minors.  "Minors"  for 
purposes  of  the  Act  means  a  person 
below  the  age  of  18. 

The  specific  clauses  in  the  Act's 
definition  of  "criminal  offense  against  a 
victim  who  is  a  minor"  are  as  follows: 

{l)-(2)  Clauses  (i)  and  (ii)  cover 
kidnapping  of  a  minor  (except  by  a 
parent)  and  false  imprisonment  of  a 
minor  (except  by  a  parent).  All  states 
have  statutes  that  define  offenses — going 
by  such  names  as  "kidnapping." 
"criminal  restraint,"  or  "false 
imprisonment" — whose  gravamen  is 
abduction  or  unlawful  restraint  of  a 
person.  States  can  comply  with  these 
clauses  by  requiring  registration  for 
persons  convicted  of  these  statutory 
offenses  whose  victims  were  below  the 
age  of  18.  It  is  a  matter  of  state 
discretion  under  these  clauses  whether 
registration  should  be  required  for  such 
offenses  in  cases  where  the  offender  is 
a  parent  of  the  victim. 

(3)  Clause  (iii)  covers  offenses 
consisting  of  "criminal  sexual  conduct 
toward  a  minor."  States  can  comply 
with  this  clause  by  requiring  registration 
for  persons  convicted  of  all  statutory  sex 
offenses  under  state  law  whose  elements 
involve  physical  contact  with  a  victim — 
such  as  provisions  defining  crimes  of 
"rape,"  "sexual  assault,"  "sexual 
abuse,"  or  "incest" — in  cases  where  the 
victim  was  a  minor  at  the  time  of  the 
offense.  Coverage  is  not  limited  to  cases 
where  the  victim's  age  is  an  element  of 
the  offense  (such  as  prosecutions  for 
specially  defined  child  molestation 
offenses).  It  is  a  matter  of  state 
discretion  under  this  clause  whether 
registration  should  be  required  for  sex 
offenses  that  do  not  involve  physical 
contact,  such  as  exhibitionism  offenses. 

(4)  Clause  (iv)  covers  offenses 
consisting  of  solicitation  of  a  minor  to 
engage  in  sexual  conduct.  The  notion  of 
"sexual  conduct"  should  be  understood 
in  the  same  sense  as  in  clause  (iii). 
Hence,  states  can  comply  with  clause 


(iv)  by  consistently  requiring 
registration,  in  cases  where  the  victim 
was  below  the  age  of  18,  based  on: 
— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a 
general  attempt  or  solicitation 
provision,  where  the  object  offense 
would  be  covered  by  clause  (iii),  and 
— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  engage  in  sexual  activity 
involving  physical  contact. 

(5)  Clause  (v)  covers  offenses 
consisting  of  using  a  minor  in  a  sexual 
performance.  This  includes  both  live 
performances  and  using  minors  in  the 
production  of  pornography. 

(6)  Clause  (vi)  covers  offenses 
consisting  of  solicitation  of  a  minor  to 
practice  prostitution.  The  interpretation 
of  this  clause  is  parallel  to  that  of  clause 
(iv).  States  can  comply  with  clause  (vi) 
by  consistently  requiring  registration,  in 
cases  where  the  victim  was  below  the 
age  of  18,  based  on: 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a 
general  attempt  or  solicitation 
provision,  where  the  object  offense  is 
a  prostitution  offense,  and 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  get  a  person  to  engage 
in  prostitution. 

(7)  Clause  (vii)  covers  offenses 
consisting  of  any  conduct  that  by  its 
nature  is  a  sexual  offense  against  a 
minor.  This  clause  is  intended  to  ensure 
coverage  of  convictions  under  statutes 
defining  sex  offenses  in  which  the  status 
of  the  victim  as  a  minor  is  an  element 

of  an  offense,  such  as  specially  defined 
child  molestation  offenses,  and  other 
offenses  prohibiting  sexual  activity  with 
underage  persons.  States  can  comply 
with  this  clause  by  including 
convictions  under  these  statutes  in  the 
registration  requirement.  A  proviso  at 
the  conclusion  of  the  Act's  definition  of 
"criminal  offense  against  a  victim  who 
is  a  minor"  allows  states  to  exclude 
ft-om  registration  requirements  persons 
convicted  for  conduct  that  is  criminal 
only  because  of  the  age  of  the  victim  if 
the  perpetrator  is  18  years  of  age  or 
younger.  Whether  registration  should  be 
required  for  such  offenders  is  a  matter 
of  state  discretion  under  the  Act. 

(8)  Considered  in  isolation,  clause 
(viii)  gives  states  discretion  whether  to 
require  registration  for  attempts  to 
commit  offenses  described  in  clauses  (i) 
through  (vii).  However,  state  discretion 
to  exclude  attempted  sexual  offenses 


against  minors  is  limited  by  other 
provisions  of  the  Act,  since  any  verbal 
command  or  attempted  persuasion  of 
the  victim  to  engage  in  sexual  conduct 
would  bring  the  offense  within  the 
scope  of  the  solicitation  clause  (clause 
(iv))  and  make  it  subject  to  the  Act's 
mandatory  registration  requirements. 
Hence,  the  simplest  approach  for  states 
is  to  include  attempted  sexual  assaults 
on  minors  (as  well  as  completed 
offenses)  uniformly  as  predicates  for  the 
registration  requirement. 

2.  "Sexually  violent  offense".  The  Act 
prescribes  a  10-year  registration 
requirement  for  offenders  convicted  of  a 
"sexually  violent  offense,"  as  well  as  for 
those  convicted  of  a  "criminal  offense 
against  a  victim  who  is  a  minor." 
Subsection  (a)(3)(B)  defines  the  term 
"sexually  violent  offense."  The  general 
purpose  of  the  definition  is  to  require 
registration  of  persons  convicted  of  rape 
or  rape-like  offenses — i.e.,  non- 
consensual sexually  assaultive  crimes 
involving  penetration — regardless  of  the 
age  of  the  victim.  The  definition  refers 
specifically  to  any  criminal  offense  that 
consists  of  aggravated  sexual  abuse  or 
sexual  abuse  (as  described  in  sections 
2241  and  2242  of  title  18  of  the  United 
States  Code,  or  as  described  in  the  state 
criminal  code),  or  an  offense  that  has  as 
its  elements  engaging  in  physical 
contact  with  anotLer  person  with  intent 
to  commit  such  an  offense. 

In  light  of  this  definition,  there  are 
two  ways  in  which  a  state  can  satisfy 
the  requirement  of  registration  for 
persons  convicted  of  "sexually  violent 
offenses": 

First,  a  state  can  comply  by  requiring 
registration  for  offenders  convicted  for 
criminal  conduct  that  would  violate  18 
U.S.C.  2241  or  2242— the  federal 
"aggravated  sexual  abuse"  and  "sexual 
abuse"  offenses — if  prosecuted 
federally.  (The  part  of  the  definition 
relating  to  physical  contact  with  intent 
to  commit  aggravated  sexual  abuse  or 
'  sexual  abuse  does  not  enlarge  the  class 
of  covered  offenses  under  the  federal 
law  definitions,  because  sections  2241 
and  2242  explicitly  encompass  attempts 
as  well  as  completed  offenses.) 

Second,  a  state  can  comply  by 
requiring  registration  for  offenders 
convicted  of  the  state  offenses  that 
correspond  to  the  federal  offenses 
described  above — i.e.,  the  most  serious 
sexually  assaultive  crime  or  crimes 
under  state  law,  covering  non- 
consensual sexual  acts  involving 
penetration — together  with  state 
offenses  (if  any)  that  have  as  their 
elements  engaging  in  physical  contact 
with  another  person  with  intent  to 
commit  such  a  crime. 
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Like  the  other  requirements  of  the 
Act,  the  requirement  to  register  persons 
convicted  of  sexually  violent  offenses, 
regardless  of  the  age  of  the  victim, 
establishes  only  a  baseline  for  state 
registration  programs.  Whether 
registration  should  be  required  for 
additional  offenses  against  adult  victims 
is  a  matter  of  state  discretion  under  the 
Act. 

3.  "Comparable  *  *  *  range  of 
offenses".  As  a  result  of  language  added 
by  the  CJSA  amendments,  states  need 
not  comply  exactly  with  the  specific 
offense  coverage  requirements  in 
subparagraph  (A)  or  (B)  of  subsection 
(a)(3).  Rather,  a  state  may  comply  with 
the  Act  by  requiring  registration  for 
persons  convicted  of  offenses  in  a 
"range  of  offenses  specified  by  State  law 
which  is  comparable  to  or  which 
exceeds"  the  range  of  offenses  described 
in  the  Act. 

This  change  reflects  a  practical 
recognition  by  Congress  that  exact  state 
compliance  with  the  Act's  offense 
coverage  specifications  may  be  difficult 
because  of  the  degree  of  detail  in  the 
Act's  definitions  and  because  of  the 
variations  among  different  jurisdictions 
in  the  terminology  and  categorizations 
used  in  defining  sex  offenses.  See  H.R. 
Rep.  No.  256, 105th  Cong.,  1st  Sess.  15 
(1997).  As  a  result.  Congress  was 
concerned  that  some  states  "may 
inadvertently  find  themselves  out  of 
compliance  with  the  Wetterling  Act" 
because  the  state  registration  provisions 
"are  not  exactly  congruent"  with  the 
Act's  offense  categories,  "even  if  the 
offenses  covered  by  the  [state]  program 
are  much  broader  in  other  respects  than 
required  by  the  Wetterling  Act."  Id.  The 
language  concerning  coverage  of  a 
"comparable"  range  of  offenses  was 
added  to  address  this  concern. 

States  should  aim  to  have  their 
registration  offenses  fully  encompass 
the  offense  categories  described  in  the 
Act  and  will  be  assured  of  compliance 
with  the  Act's  offense  coverage 
requirements  if  they  do  so.  However,  in 
light  of  the  CJSA  amendments  affording 
a  degree  of  flexibility  concerning  offense 
coverage,  inadvertent  departures  from 
the  Act's  offense  category  specifications 
will  not  necessarily  result  in  a  finding 
of  non-compliance.  Such  departures 
will  be  allowed  if,  in  the  judgment  of 
the  reviewing  authority,  they  do  not 
substantially  undermine  the  objective  of 
comprehensive  registration  for  persons 
convicted  of  crimes  involving  sexual 
molestation  or  sexual  exploitation  of 
minors,  and  of  persons  convicted  of 
rape  or  rape-like  crimes  against  victims 
of  any  age. 

In  adaition,  in  assessing  compliance, 
the  reviewing  authority  may  consider 


whether  a  state  program  imposes 
registration  requirements  which  are 
broader  in  ether  resf)ects  than  the 
offense  coverage  specifications  of  the 
Act.  For  example,  consistently  requiring 
registration  for  persons  convicted  of 
attempted  offenses,  and  of  sexual 
assaults  against  adult  victims  other  than 
rape-like  offenses,  goes  beyond  the  Act's 
mandatory  standards.  Such  additional 
coverage  may  be  considered  by  the 
reviewing'authority  in  deciding  whether 
the  overall  offense  coverage  under  a 
state  program  "is  comparable  to  or 
*  •  *  exceeds"  the  Act's  offense 
coverage  specifications. 

D.  Coverage  of  Offenders 

1.  Resident  offenders  convicted  in 
other  states.  In  addition  to  the  Act's 
requirement  that  states  register  their 
own  offenders  in  the  pertinent 
categories,  subsection  (b)(7)  of  the  Act 
requires  states,  as  provided  in  these 
guidelines,  to  include  in  their 
registration  programs  residents  who 
were  convicted  in  other  states. 

To  comply  with  this  requirement, 
states  must  apply  the  Act's  standards  to 
residents  who  were  convicted  in  other 
states  of  a  criminal  offense  against  a 
victim  who  is  a  minor  or  a  sexually 
violent  offense  as  defined  in  the  Act). 
Specifically,  states  must  require  such 
persons  to  promptly  provide  current 
address  information  to  the  appropriate 
authorities  when  they  establish 
residence  in  the  state,  and  thereafter 
must  apply  to  such  persons  all  of  the 
Act's  standards  relating  to  treatment  of 
registered  offenders  following  release 
including  reporting  of  subsequent 
changes  of  address,  periodic  address 
verification,  criminal  penalties  for 
registration  violations,  and  release  of 
registration  information  as  necessary  for 
protection  of  the  public.  States  also 
should  be  aware  that  it  is  a  federal 
offense  for  registered  offenders  to 
change  residence  to  another  state 
without  notifying  the  new  state  of 
residence  and  the  FBI.  See  42  U.S.C. 
14072(g)(3)  and  (i). 

The  durational  requirements  for 
registration  of  offenders  convicted  in 
other  states  are  the  same  as  those  for  in- 
state offenders — registration  for  at  least 
10  years  or  for  life  as  provided  in 
subsection  (b)(6)  of  the  Act.  If  a  portion 
of  the  applicable  registration  period  has 
run  while  the  registrant  was  residing  in 
another  state,  a  new  state  of  residence 
may  give  the  registrant  credit  for  that 
period.  For  example,  if  a  person 
required  to  register  for  10  years  under 
the  Act's  standards  has  lived  for  six 
years  following  release  in  the  state  of 
conviction,  another  state  to  which  the 
registrant  moves  at  that  point  does  not 


have  to  require  registration  for  more 
than  the  four  remaining  years. 

2.  Juvenile  delinquents  and  offenders. 
The  Act's  registration  requirements 
depend  in  all  cinnmistances  on 
conviction  for  certain  types  of  offenses. 
Hence,  states  are  not  required  to 
mandate  registration  for  juveniles  who 
are  adjudicated  delinquent — as  opposed 
to  adults  convicted  of  crimes  and 
juveniles  convicted  as  adults — even  if 
the  conduct  on  which  the  juvenile 
delinquency  adjudication  is  based 
would  constitute  an  offense  giving  rise 
to  a  registration  requirement  if  engaged 
in  by  an  adult.  However,  states  may 
require  registration  for  juvenile 
delinquents,  and  the  conviction  of  a 
juvenile  who  is  prosecuted  as  an  adult 
does  count  as  a  conviction  for  purposes 
of  the  Act's  registration  requirements. 

3.  Tribal  offenders.  The  Act  does  not 
impose  any  requirements  relating  to 
registration  of  persons  convicted  of  sex 
offenses  in  Indian  tribal  courts. 
However,  a  sex  offender  convicted  in  an 
Indian  tribal  court  whose  presence  is 
imknown  to  state  authorities  or  Indian 
tribal  authorities  raises  the  same  public 
safety  concern  as  an  unregistered 
offender  convicted  of  a  similar  offense 
in  a  state  court.  States  are  accordingly 
encouraged  to  require  registration  for 
sex  offenders  subject  to  their 
jurisdiction  who  were  convicted  in 
Indian  tribal  courts  and  to  work  with 
tribal  authorities  to  ensure  effective 
registration  for  such  persons. 

4.  Protected  witnesses.  The  Act 
requires  current  address  registration  but 
does  not  dictate  under  what  name  a 
person  must  be  required  to  register. 
Hence,  the  Act  does  not  preclude  states 
from  taking  measures  for  the  security  of 
registrants  who  have  been  provided  new 
identities  and  relocated  under  the 
federal  witness  security  program  [see  18 
U.S.C.  3521  et  seq.)  or  comparable  state 
programs.  A  state  may  provide  that  the 
registration  system  records  will  identify 
such  a  registrant  only  by  his  or  her  new 
name  and  that  the  registration  system 
records  will  not  include  the  true  pre- 
relocation  address  of  the  registrant  or 
other  information  from  which  his  or  her 
original  identity  or  participation  in  a 
witness  security  program  could  be 
inferred.  States  are  encouraged  to  make 
provision  in  their  laws  and  procedures 
for  the  security  of  such  registrants  and 
to  honor  requests  from  the  United  States 
Marshals  Service  and  other  agencies 
responsible  for  witness  protection  to 
ensure  that  the  identities  of  these 
registrants  are  not  compromised. 

States  should  also  be  aware  that  18 
U.S.C.  3521(b)(1)(H),  enacted  by  section 
115(a)(9)  of  CJSA,  specifically 
authorizes  the  Attorney  General  to 
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adopt  regulations  to  "protect  the 
confidentiality  of  the  identity  and 
location"  of  protected  witnesses  who 
are  subject  to  registration  requirements, 
"including  prescribing  alternative 
procedures  to  those  otherwise  provided 
by  Federal  or  State  law  for  registration 
and  tracking  of  such  persons."  The 
Attorney  General's  policy,  to  the 
maximum  extent  allowed  by  security 
considerations,  is  to  require  the 
registration  of  all  federally  protected 
witnesses  who  otherwise  would  be 
required  to  register.  However,  in  the 
Attorney  General's  discretion,  the 
Attorney  General  will  decide  on  a  case- 
by-case  basis  whether  these  registrations 
will  utilize  new  identities,  modified 
listings,  or  other  sjjecial  conditions  or 
procedures  that  are  warranted  to  avoid 
inappropriately  jeopardizing  the  safety 
of  the  protected  witnesses. 

n.  Registretion  and  Tracking 
Procedures;  Penalties  for  Registration 
Violations  {September  12,  1997; 
Possible  Two-Year  Extension) 

Paragraphs  (1)(A)  and  (2)(A)  of 
subsection  (b)  of  the  Act  set  out  general 
duties  for  states  in  relation  to  offenders 
required  to  register  who  are  released 
from  prison  or  who  are  placed  on  any 
form  of  post-conviction  supervised 
release  ("parole,  supervised  release,  or 
probation").  The  duties  include  taking 
registration  information,  informing  the 
offender  of  registration  obligations, 
making  the  information  available  at  the 
state  level  and  to  local  law  enforcement, 
and  transmission  of  conviction  data  and 
fingerprints  to  the  FBI.  Paragraphs  (4)- 
(5)  of  subsection  (b)  of  the  Act  contain 
requirements  that  are  designed  to  ensure 
that  registration  information  will  be 
updated  when  the  registrant  changes 
address  and  that  registrants  will 
continue  to  be  required  to  register  when 
they  move  from  one  state  to  another 
during  the  registration  p>eriod. 
Subsection  (b)(3)(A)  states  that  "State 
procedures  shall  provide  for  verification 
of  address  at  least  annually." 

These  requirements  ^nerally  derive 
from  the  Wetterling  Act  as  originally 
enacted.  The  time  for  compliance  is 
accordingly  that  provided  in  42  U.S.C. 
14071(g)— Sept.  12,  1997,  or  Sept.  12, 
1999,  for  states  which  have  received  a 
two-year  extension  based  on  good  faith 
efforts  to  achieve  compliance.  However, 
one  aspect  of  subsection  (b)(1)(A) — a 
requirement  to  inform  offenders  that 
they  must  register  in  states  where  they 
work  or  attend  school,  in  clause  (iii)-- 
derives  from  the  CJSA  and  consequently 
is  subject  to  a  longer  deadline  for 
compliance  as  discussed  in  part  V  of 
these  guidelines. 


A.  Initial  Registration  Procedures 

1.  Taking  of  registration  information 
and  informing  offenders  of  registration 
obligations.  Subsection  (b)(1)(A) 
provides  that  "a  State  prison  officer,  the 
court,  or  another  responsible  officer  or 
official"  must  carry  out  specified  duties 
in  relation  to  persons  who  are  required 
to  register.  The  purpose  of  this 
provision  is  to  ensure  that  offenders  are 
made  aware  of  their  registration 
obligations  and  to  preclude  "honor 
systems"  in  which  the  initial 
registration  depends  on  the  offender's 
reporting  the  information  on  his  own. 
States  have  discretion  under  the  Act 
concerning  what  types  of  officials  or 
officers  will  be  made  responsible  for 
these  initial  registration  functions. 

The  specific  duties  set  out  in 
subparagraph  (A)  of  paragraph  (1) 
includp-  (i)  informing  the  person  of  the 
duty  to  register  and  obtaining  the 
information  required  for  registration 
(i.e.,  address  information),  (ii)  informing 
the  person  that  he  must  report 
subsequent  changes  of  address  in  the 
manner  provided  by  state  law,  (iii) 
informing  the  person  that  if  he  moves  to 
another  state,  he  must  report  the  change 
of  address  in  the  manner  provided  by 
state  law  and  comply  with  any 
registration  requirement  in  the  new  state 
of  residence,  (iv)  obtaining  fingerprints 
and  a  photograph  if  they  have  not 
already  been  obtained  and  (v)  requiring 
the  person  to  read  and  sign  a  form 
stating  that  these  requirements  have 
been  explained. 

In  addition,  the  CJSA  amended 
subparagraph  (A)(iii)  to  require  that  the 
person  be  informed  that  he  also  must 
register  in  states  where  he  works  or 
attends  school.  States  must  comply  writh 
this  new  requirement  by  November  25, 
2000  (subject  to  a  possible  two-year 
extension),  as  explained  in  part  V  of 
these  guidelines. 

These  informational  requirements, 
like  other  requirements  in  the  Act,  only 
define  minimum  standards.  Hence, 
states  may  require  more  extensive 
information  from  offenders.  For 
example,  the  Act  does  not  require  a  state 
to  obtain  information  about  a 
registrant's  expected  employment  when 
it  releases  him,  but  a  state  may 
legitimately  wish  to  know  if  a  convicted 
child  molester  is  seeking  or  has 
obtained  employment  that  involves 
responsibility  for  the  care  of  children. 

As  a  second  example,  states  are 
strongly  encouraged  to  collect  DNA 
samples,  where  permitted  under 
applicable  legal  standards,  to  be  typed 
and  stored  in  state  DNA  databases. 
States  are  also  urged  to  participate  in 
the  Federal  Bureau  of  Investigation's 


(FBI's)  Combined  DNA  Index  System 
(CODIS).  CODIS  is  the  FBI's  program  of 
technical  assistance  to  state  and  local 
crime  laboratories  that  allows  them  to 
store  and  match  DNA  records  from 
convicted  offenders  and  crime  scene 
evidence.  The  FBI  provides  CODIS 
software,  in  addition  to  user  support 
and  training,  free  of  charge,  to  state  and 
local  crime  laboratories  for  performing 
forensic  DNA  analysis.  CODIS  permits 
DNA  examiners  in  crime  laboratories  to 
exchange  forensic  DNA  data  on  an 
intrastate  level  and  will  enable  states  to 
exchange  DNA  records  among 
themselves  through  the  national  CODIS 
system.  Thus,  collection  of  DNA 
samples  and  participation  in  CODIS 
greatly  enhance  a  state's  capacity  to 
investigate  and  solve  crimes  involving 
biological  evidence,  especially,  serial 
and  stranger  rapes. 

2.  Transmission  of  registration 
information.  Paragraph  (2)(A)  of 
subsection  (b)  states,  in  part,  that  the 
registration  information  must  be 
promptly  made  available  to  a  law 
enforcement  agency  having  jurisdiction 
where  the  registrant  expects  to  reside 
and  entered  into  the  appropriate  state 
records  system.  The  purpose  of  this 
provision  is  to  ensure  that  registration 
information  will  be  available  both  to 
local  law  enforcement  and  at  the  state 
level. 

States  have  discretion  under  the  Act 
concerning  the  specific  mechanisms  and 
procedures  for  carrying  out  this 
requirement.  For  example,  a  state  may 
provide  that  the  responsible  official  or 
officer  is  to  transmit  the  registration 
information  concurrently  to  an 
appropriate  local  law  enforcement 
agency  and  to  the  agency  responsible  for 
maintenance  of  the  information  at  the 
state  level,  or  may  provide  that  the 
information  is  to  be  provided  in  the  first 
instance  only  to  the  local  agency  or  to 
the  state  agency,  which  then  transmits 
it  to  the  other.  States  also  have 
discretion  concerning  the  form  of 
notification  or  transmission.  For 
example,  in  meeting  the  requirement  to 
make  the  information  available  to  a  law 
enforcement  agency  where  the  registrant 
vsrill  reside,  permissible  options  include 
written  notice,  electronic  transmission 
of  registration  information,  and 
provision  of  on-line  access  to 
registration  information. 

While  the  Act  generally  leaves  states 
discretion  concerning  specific 
procedures  for  taking  and  transmitting 
registration  information,  it  does  require 
that  the  information  be  "promptly" 
made  available  to  the  appropriate 
recipient  agencies  (both  state  and  local). 
This  requirement  precludes  procedures 
under  which  lengthy  delays  are  allowed 
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in  the  transmission  or  forwarding  of  the 
information.  For  example,  in  relation  to 
registrants  released  from  prison,  state 
procedures  must  ensure:  (1)  that  the 
registration  information  taken  from  the 
offender  will  be  transmitted  prior  to 
release  or  within  a  short  time  (e.g..  five 
days)  thereafter,  and  (2)  that  there  is  no 
long  delay  in  any  subsequent 
forwarding  of  the  information  required 
for  compliance  with  the  Act.  such  as 
provision  of  the  information  to  an 
appropriate  local  law  enforcement 
agency  by  a  state  agency  if  only  the  state 
agency  receives  the  information  in  the 
first  instance. 

The  Act  leaves  states  discretion  in 
determining  which  state  record  system 
is  appropriate  for  storing  registration 
information,  and  which  agency  will  be 
responsible  at  the  state  level  for  the 
maintenance  of  this  information.  As 
discussed  in  Fart  VI  of  these  guidelines, 
however,  states  will  be  required 
effective  November  25.  2000.  to 
participate  in  the  National  Sex  Offender 
Registry  (NSOR),  which  is  administered 
by  the  FBI.  States  can  ensure  that  they 
will  be  able  to  freely  exchange 
registration  information  with  the  FBI's 
records  systems  and  comply  with  the 
requirement  of  participation  in  NSOR 
by  making  a  "criminal  justice  agency" 
as  defined  in  28  CFR  20.3(c)  responsible 
for  the  registration  information  at  ther--^* 
state  level.  This  continues  to  leave  states 
with  broad  discretion  concerning  the 
designation  of  responsibility  for  the 
state  registry,  since  "criminal  justice 
agency"  is  defined  broadly  in  the  rule 
and  generally  includes  (inter  alia)  law 
enforcement  agencies,  correctional  and 
offender  supervision  agencies,  and 
agencies  responsible  for  criminal 
identification  activities  or  criminal 
history  records. 

In  addition  to  requiring  procedures 
that  ensure  the  prompt  availability  of 
the  initial  registration  information  both 
to  local  law  enforcement  and  at  the  state 
level,  paragraph  (2){A)  of  subsection  (b) 
requires  the  prompt  transmission  of 
conviction  data  and  fingerprints  of 
registrants  to  the  FBI.  This  should  not 
be  understood  as  requiring  duplicative 
transmission  of  conviction  data  and 
fingerprints  to  the  FBI  at  the  time  of 
initial  registration  if  the  state  already 
has  sent  this  information  to  the  FBI  (e.g.. 
at  the  time  of  conviction). 

3.  Fingerprinting.  The  final  subsection 
of  the  Wetterling  Act — which  should  be 
designated  as  subsection  (h)  but  is 
designated  as  a  second  subsection  (g) 
because  of  a  technical  drafting  error  in 
section  115(a)(3)  of  the  CJSA— relates  to 
a  requirement  under  the  Fam  Lychner 
Act  that  certain  offenders  register 
directly  with  the  FBI.  In  conjunction 


with  other  provisions  of  the  Pam 
Lychner  Act.  it  requires  that  fingerprints 
be  obtained  from  such  offenders  by  the 
FBI  or  by  a  local  law  enforcement 
official  pursuant  to  regulations  issued 
by  the  Attorney  General.  However, 
section  115(a)(7)  of  the  CJSA  deferred 
the  effective  date  for  direct  FBI 
registration  of  certain  offenders  and 
issuance  of  related  regulations.  Hence, 
the  final  subsection  of  the  Wetterling 
Act  does  not  impose  any  requirements 
on  the  states  at  the  present  time. 

B.  Change  of  Address  Procedures 

1.  Intrastate  moves.  Subsection  (b)(4) 
provides  that  registrants  are  to  report 
changes  of  address  in  the  manner 
provided  by  state  law.  It  further 
provides  that  state  procedures  must 
ensure  that  the  updated  address 
information  is  promptly  made  available 
to  a  law  enforcement  agency  having 
jurisdiction  where  the  person  will 
reside  tuid  entered  into  the  appropriate 
state  records  or  data  system. 

The  purpose  of  this  provision  is  to 
ensure  that  ciurent  address  information 
will  continue  to  be  available  both  to 
local  law  enforcement  and  at  the  state 
level.  To  comply  with  this  part  of  the 
Act,  states  must  require  registrants  to 
report  changes  of  address  within  the 
state  in  a  manner  which  ensures  that 
sjnformation  concerning  the  new  address 
will  promptly  be  made  available  to  local 
lavt^nforcement  in  the  new  place  of 
residence  and  at  the  state  level.  Thus, 
states  must  require  registrants  to  report 
changes  of  address  prior  to  moving,  or 
by  some  short  time  (e.g.,  10  days)  after 
moving. 

States  have  discretion  under  the  Act 
concerning  specific  mechanisms  and 
procedures  for  reporting  the  updated 
address  information  and  ensuring  that  it 
reaches  the  appropriate  recipients.  For 
example,  many  states  require  the 
registrant  to  notify  local  law 
enforcement  agencies  (e.g..  local 
sheriffs'  offices)  in  the  place  he  is 
leaving  and  the  place  to  which  he  is 
going  and  then  require  one  of  these  local 
agencies  to  notify  the  agency 
responsible  for  maintenance  of 
registration  information  at  the  state 
level.  Alternatively,  a  state  may  require 
the  registrant  to  directly  notify  a  central 
registration  agency  at  the  state  level, 
which  then  makes  the  information 
available  to  an  appropriate  local  law 
enforcement  agency.  Another  possibility 
is  to  require  the  registrant  to  report  the 
change  of  address  to  a  third  party,  such 
as  a  probation  officer  responsible  for  his 
supervision,  who  then  is  responsible  for 
notifying  a  law  enforcement  agency  in 
the  new  place  of  residence  and  the  state 
registration  agency. 


The  choice  among  these  alternatives 
or  the  election  of  other  alternatives 
beyond  those  described  is  a  matter  of 
state  discretion.  States  will  be  in 
compliance  as  long  as  the  procedures 
adopted  ensure  the  prompt  availability 
of  the  updated  address  information  to 
law  enforcement  in  the  relevant  local 
jurisdiction  and  at  the  state  level. 

2.  Interstate  moves.  Subsection  (b)(5) 
states  that  a  registrant  who  moves  to 
another  state  must  report  the  change  of 
address  to  the  responsible  agency  in  the 
state  he  is  leaving  and  must  comply 
with  any  registration  requirement  in  the 
new  state  of  residence.  It  further 
provides  that  the  procedures  of  the  state 
the  registrant  is  leaving  must  ensure  that 
notice  is  provided  promptly  to  an 
agency  responsible  for  registration  in 
the  new  state  of  residence,  if  that  state 
requires  registration. 

The  purpose  of  this  provision  is  to 
ensiu^  a  gap-free  nationwide  network  of 
state  registration  programs  that  reliably 
tracks  all  offenders  throughout  the 
applicable  period  of  registration  and 
ensures  that  offenders  cannot  evade 
registration  obligations  by  moving  from 
one  state  to  another.  Hence,  a  state's 
procedures  must  require  the  registrant 
to  report  his  departure  to  a  responsible 
agency  in  the  state,  and  must  provide 
for  prompt  notice  of  the  registrant's 
move  by  an  agency  in  the  state  to  the 
responsible  registration  authority  in  the 
new  state  of  residence.  An  "honor 
system"  approach,  under  which  it  is  left 
to  the  registrant  to  notify  the  registration 
authority  in  the  new  state  of  residence 
on  his  own.  does  not  satisfy  the  Act's 
requirements. 

As  discussed  in  part  I.D.I  of  these 
guidelines,  the  Wetterling  Act's 
registration  requirements  "follow  the 
registrant"  if  he  moves  to  another  state, 
and  any  state  in  which  he  establishes 
residence  must  include  him  in  its 
registration  program  if  registration  is 
still  required  under  the  Wetterling  Act's 
standards.  This  includes  requiring  the 
registrant  to  conunue  to  register  for  at 
least  the  remainder  of  the  Act's 
minimum  ten-year  registration  period 
and  to  register  for  life  if  he  is  in  a 
lifetime  registration  category  under 
subsection  (b)(6)(B)  of  the  Act.  Hence, 
the  state  a  registrant  is  leaving  is 
strongly  encouraged  to  provide  as  part 
of  its  notice  to  the  new  state  of 
residence  sufficiently  detailed 
information  concerning  the  registrant's 
offenses  and  status  to  enable  the  new 
state  to  register  him  without  difficulty 
in  the  appropriate  category  and  for  the 
appropriate  amount  of  time. 
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C.  Periodic  Address  Verification. 

Subsection  (b)(3)(A)  requires  that  state 
procedures  provide  for  the  verification 
of  registrants'  addresses  at  least 
annually.  The  purpose  of  the 
requirement  of  periodic  address 
verification  is  to  ensure  that  the 
authorities  will  become  aware  if  a 
registrant  has  moved  away  from  the 
registered  address  and  has  failed  to 
report  the  change  of  address.  Such 
procedures  are  obviously  important  for 
effective  tracking  of  sex  offenders  and 
enforcement  of  registration 
requirements. 

As  a  result  of  changes  made  by  the 
CJSA  amendments,  the  particular 
approach  to  address  verification  is  a 
matter  of  state  discretion  under  the  Act. 
For  example,  some  states  verify 
addresses  by  having  the  responsible 
state  or  local  agency  annually  send  to 
the  registered  address  a  nonforwardable 
address  verification  form,  which  the 
registrant  is  required  to  sign  and  return 
within  10  days  or  some  other  limited 
period.  This  is  one  means  by  which 
states  may  comply  with  the  verification 
requirement  under  subsection  (b)(3)(A). 
The  legislative  history  of  the  CJSA 
amendments  to  the  Act  noted  other 
possible  approaches:  "A  review  of  State 
sex  offender  registry  laws  indicates  that 
some  States  require  registrants  to  appear 
in  person  periodically  at  local  law 
enforcement  agencies  to  verify  their 
address  (and  for  such  purposes  as 
photographing  and  fingerprinting). 
Some  States  assign  caseworkers  to  verify 
periodically  that  registrants  still  reside 
at  the  registered  address.  These  *   •   • 
procedures  effectively  verify  registrants' 
location,  and  impress  on  registrants  that 
they  are  under  observation  by  the 
authorities,  in  addition  to  making  law 
enforcement  agencies  aware  of  the 
presence  and  identity  of  registered  sex 
offenders  in  their  neighborhoods."  H.R. 
Rep.  No.  256.  105th  Cong..  1st  Sess.  17 
(1997). 

D.  Penalties  for  Registration  Violations 

Subsection  (d)  provides  that  a  person 
required  to  register  under  a  state 
program  established  pursuant  to  the  Act 
who  knowingly  fails  to  register  and  keep 
such  registration  current  shall  be  subject 
to  criminal  penalties.  Accordingly, 
states  that  wish  to  comply  with  the  Act 
must  have  criminal  provisions  covering 
this  situation. 

The  requirement  of  criminal  penalties 
for  registration  violations  under  the  Act 
applies  both  to  a  state's  own  offenders 
who  are  required  to  register  and  to 
persons  convicted  in  other  states  who 
are  required  to  register  because  they 
have  moved  into  the  state  to  reside. 


The  Act  neither  requires  states  to 
allow  a  defense  for  offenders  who  were 
unaware  of  their  legal  registration 
obligations  nor  precludes  states  firom 
doing  so.  As  a  practical  matter,  states 
can  ensure  that  offenders  are  aware  of 
their  obligations  through  consistent 
compliance  with  the  Act's  provisions 
for  advising  offenders  of  registration 
requirements  at  the  time  of  release  and 
obtaining  a  signed  acknowledgment  that 
this  information  has  been  provided. 

As  discussed  in  part  V  of  these 
guidelines,  the  Act  as  amended  by  the 
CJSA  includes  provisions  that  are 
designed  to  promote  the  registration  of 
federal  and  military  offenders  and  of 
non-resident  workers  and  students.  The 
CJSA  amendments  did  not  apply  the 
Act's  mandatory  requirement  of 
criminal  penalties  under  state  law  for 
registration  violations  to  federal  and 
military  offenders  who  reside  in  the 
state  or  to  non-resident  workers  and 
students.  However.  Congress  recognized 
the  desirability  of  fully  incorporating 
such  offenders  into  state  registration 
programs  by  statute,  see  H.R.  Rep.  No. 
256, 105th  Cong.,  1st  Sess.  18  (1997), 
and  the  availability  of  substantial 
sanctions  for  registration  violations  by 
all  types  of  sex  offenders  is  important  to 
realize  the  Act's  objective  of  a 
comprehensive,  nationwide  sex  offender 
registration  system.  Hence,  states  are 
strongly  encouraged  to  provide  criminal 
penalties  for  registration  violations  by 
all  offenders  within  the  scope  of  the 
Act,  regardless  of  whether  the  registrant 
is  present  in  the  state  as  a  resident, 
worker,  or  student,  and  regardless  of 
whether  registration  is  premised  on  a 
conviction  under  the  law  of  a  state  or 
under  federal  or  military  law. 

in.  Release  of  Registration  Information 
[September  12, 1997;  Possible  Two- Year 
Extension] 

Subsection  (e)  of  the  Act  governs  the 
disclosure  of  information  collected 
under  state  registration  programs. 

This  part  ofthe  Act  derives  from  the 
federal  Megan's  Law  amendment  to  the 
Wetterling  Act  (Pub.  L.  No.  104-145, 
110  Stat.  1345),  which  is  subject  to  the 
same  deadline  for  compliance  as  the 
original  provisions  of  the  Act  under  42 
U.S.C.  14071(g).  Hence,  the  deadline  for 
compliance  is  Sept.  12, 1997,  or  Sept. 
12. 1999,  for  states  which  have  received 
a  two-year  extension  based  on  good 
faith  efforts  to  achieve  compliance. 

Paragraph  (1)  of  subsection  (e) 
provides  that  information  collected 
under  a  state  registration  program  may 
be  disclosed  for  any  purpose  permitted 
under  the  laws  ofthe  state.  Hence,  there 
is  no  requirement  under  the  Act  that 
registration  information  be  treated  as 


private  or  confidential  to  any  greater 
extent  than  the  state  may  wish. 

Paragraph  (2)  of  subsection  (e) 
provides  that  the  state  or  any  agency 
authorized  by  the  state  shall  release 
relevant  information  as  necessary  to 
protect  the  public.  To  comply  with  this 
requirement,  a  state  must  establish  a 
conforming  information  release  program 
that  applies  to  offenders  required  to 
register  on  the  basis  of  convictions 
occurring  after  the  establishment  of  the 
program.  States  do  not  have  to  apply 
new  information  release  standards  to 
offenders  whose  convictions  predate  the 
establishment  of  a  conforming  program, 
but  the  Act  does  not  preclude  states 
from  applying  such  standards 
retroactively  to  offenders  convicted 
earlier  if  they  so  wish. 

The  principal  objective  of  the 
information  release  requirement  in 
paragraph  (2)  of  subsection  (e)  is  to 
ensure  that  registration  programs  will 
include  means  for  members  of  the 
public  to  obtain  information  concerning 
registered  offenders  that  is  necessary  for 
the  protection  of  themselves  or  their 
families.  Hence,  a  state  cannot  comply 
with  the  Act  by  releasing  registration 
information  only  to  law  enforcement 
agencies,  to  other  governmental  or  non- 
governmental agencies  or  organizations, 
to  prospective  employers,  or  to  the 
victims  of  registrants'  offenses.  States 
also  cannot  comply  by  having  purely 
permissive  or  discretionary  authority  for 
officials  to  release  registration 
information.  Information  must  be 
released  to  members  of  the  public  as 
necessary  to  protect  the  public  from 
registered  offenders.  This  disclosure 
requirement  applies  both  in  relation  to 
offenders  required  to  register  because  of 
conviction  for  "a  criminal  offense 
against  a  victim  who  is  a  minor"  and 
those  required  to  register  because  of 
conviction  for  a  "sexually  violent 
offense." 

States  do,  however,  retain  discretion 
to  make  judgments  concerning  the 
circumstances  in  which,  and  the  extent 
to  which,  the  disclosure  of  registration 
information  to  the  public  is  necessary 
for  public  safety  purposes  and  to  specify 
standards  and  procedures  for  making 
these  determinations.  Several  different 
approaches  to  this  issue  appear  in 
existing  state  laws. 

One  type  of  approach,  which  is 
consistent  with  the  requirements  of  the 
Act,  involves  particularized  risk 
assessments  of  registered  offenders,' 
with  differing  degrees  of  information 
release  based  on  the  degree  of  risk.  For 
example,  some  states  classify  registered 
offenders  in  this  manner  into  risk  levels, 
with  registration  information  limited  to 
law  enforcement  uses  for  offenders  in 
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the  "low  risk"  level;  notice  to 
organizations  with  a  particular  safety 
interest  (such  as  schools  and  other  child 
car  entities)  for  "medium  risk" 
offenders;  and  notice  to  neighbors  for 
"high  risk"  offenders. 

States  also  are  free  under  the  Act  to 
make  judgments  concerning  the  degree 
of  danger  posed  by  different  types  of 
offenders  and  to  provide  information 
disclosure  for  all  offenders  (or  only 
offenders)  with  certain  characteristics  or 
in  certain  offense  categories.  For 
example,  states  may  decide  to  focus 
particularly  on  child  molesters,  in  light 
of  the  vulnerability  of  the  potential 
victim  class,  and  on  recidivists,  in  light 
of  the  threat  posed  by  offenders  who 
persistently  commit  sexual  offenses. 

Another  approach  by  which  states  can 
comply  with  the  Act  is  to  make 
information  accessible  to  members  of 
the  public  on  request.  This  may  be 
done,  for  example,  by  making 
registration  lists  open  for  inspection  by 
the  public,  or  by  establishing 
procedures  to  provide  information 
concerning  the  registration  status  of 
identified  individuals  in  response  to 
requests  by  members  of  the  public.  As 
with  proactive  notification  systems, 
states  that  have  information-on-request 
systems  may  make  judgments  about 
which  registered  offenders  or  classes  of 
registered  offenders  should  be  covered 
and  what  information  will  be  disclosed 
concerning  these  offenders. 

States  are  encouraged  to  involve 
victims  and  victim  advocates  in  the 
development  of  their  information 
release  programs,  and  in  the  process  for 
particularized  risk  assessments  of 
registrants  if  the  state  program  involves 
such  assessments. 

A  proviso  at  the  end  of  paragraph  (2) 
of  subsection  (e)  states  that  the  identity 
of  the  victim  of  an  offense  that  requires 
registration  under  the  Act  shall  not  be 
released.  This  proviso  safeguards  victim 
privacy  by  prohibiting  disclosure  of 
victim  identity  to  the  general  public  in 
the  context  of  information  release 
programs  for  registered  offenders.  It 
does  not  bar  the  dissemination  of  victim 
identity  information  for  law 
enforcement  or  other  governmental 
purposes  (as  opposed  to  disclosure  to 
the  public)  and  does  not  require  that  a 
state  limit  maintenance  of  or  access  to 
victim  identity  information  in  public 
records  (such  as  police  and  court 
records)  that  exist  independently  of  the 
registration  system.  Because  the  purpose 
of  the  proviso  is  to  protect  the  privacy 
of  victims,  its  restriction  may  be  waived 
at  the  victim's  option. 

So  long  as  the  victim  is  not  identified, 
the  proviso  in  paragraph  (2)  does  not  bar 


including  information  concerning  the 
characteristics  of  the  victim  and  the 
nature  and  circumstances  of  the  offense 
in  information  release  programs  for 
registered  offenders.  For  example,  states 
are  not  barred  by  the  proviso  from 
releasing  such  information  as  victim  age 
and  gender,  a  description  of  the 
offender's  conduct,  and  the  geographic 
area  where  the  offense  occurred. 
However,  states  are  encouraged  to  avoid 
unnecessarily  including  information 
that  may  inadvertently  result  in  the 
victim's  identity  becoming  known,  such 
as  identifying  a  specific  familial 
relationship  between  the  offender  and  a 
victim  who  still  lives  in  the  area. 

Concerns  have  been  raised  that  the 
disclosure  of  registration  information  to 
the  public  under  "community 
notification"  programs  may  result  in 
criminal  acts  or  other  reprisals  against 
registrants.  While  currently  available 
information  does  not  indicate  that  this 
has  been  a  significant  problem  under 
state  programs,  states  are  encouraged  to 
consider  including  measures  in  their 
programs  to  minimize  any  possibility  of 
misuse  of  the  information  released 
under  the  program.  For  example,  some 
states  include  in  their  informational 
notices  statements  that  the  information 
is  provided  only  for  legitimate 
protective  purposes,  and  that  criminal 
acts  against  registrants  will  result  in 
prosecution.  As  a  further  example,  some 
states  provide  special  training  for 
officers  responsible  for  community 
notification  and/or  hold  community 
meetings  in  connection  with  the 
provision  of  notice  to  the  community 
concerning  a  registrant's  presence. 

rV.  Special  Registration  Requirements 
Under  The  Pam  Lychner  Act  for 
Recidivists  and  Aggravated  Offenders 
[October  2, 1999;  Possible  Two- Year 
Extension] 

Subsection  (b)(6)(B)(i)-(ii)  of  the  Act 
requires  lifetime  registration  for  persons 
in  two  categories:  (1)  registrants  who 
have  a  prior  conviction  for  an  offiense 
for  which  registration  is  required  by  the 
Act.  and  (2)  registrants  who  have  been 
convicted  of  an  "aggravated  offense." 

This  requirement  derives  from  an 
amendment  to  the  Wetterling  Act 
enacted  by  the  Pam  Lychner  Act.  The 
time  for  compliance  is  accordingly  that 
provided  in  section  10(b)  of  the  Pam 
Lychner  Act — Oct.  2,  1999.  subject  to  a 
possible  two-year  extension  for  states 
making  good  faith  efforts  to  come  into 
compliance. 

Subsection  (b)(6)(B)(i)  requires 
lifetime  registration  for  certain 
recidivist.  States  can  comply  with  this 
provision  by  requiring  offenders  to 


register  for  life  where  the  following 
conditions  are  satisfied:  (1)  the  current 
offense  is  one  for  which  registration  is 
required  by  the  Act — i.e..  an  offense  in 
the  range  of  offenses  specified  in 
subsection  (a)(3)(A)-(B)  or  a  comparable 
range  of  offenses,  and  (2)  the  offender 
has  a  prior  conviction  for  g^  offense  for 
which  registration  is  required  by  the 
Act. 

Subsection  (b)(6)(B)(ii)  requires 
lifetime  registration  for  persons 
convicted  of  an  "aggravated  offense." 
even  on  a  first  conviction.  "Aggravated 
offense"  refers  to  state  offenses 
comparable  to  aggravated  sexual  abuse 
as  defined  in  federal  law  (18  U.S.C. 
2241),  which  principally  encompasses: 
(1)  engaging  in  sexual  acts  involving 
penetration  with  victims  of  any  age 
through  the  use  of  force  or  the  threat  of 
serious  violence,  and  (2)  engaging  in 
sexual  acts  involving  penetration  with 
victims  below  the  age  of  12.  Hence, 
states  can  comply  with  this  provision  by 
requiring  lifetime  registration  for 
persons  convicted  of  the  state  offenses 
which  cover  such  conduct. 

A  state  is  not  in  compliance  with 
subsection  (b)(6)(B)  (i)  or  (ii)  if  it  has  a 
procedure  or  authorization  for 
terminating  the  registration  of  convicted 
offenders  within  the  scope  of  these 
provisions  at  any  point  in  their 
lifetimes.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  or  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
not  required  under  the  Act.  Likewise,  if 
the  applicability  of  the  lifetime 
registration  requirement  is  premised  on 
a  prior  conviction  pursuant  to 
subsection  (b)(6)(B)(i).  it  become 
inapplicable  if  the  prior  conviction  is 
reversed,  vacated,  or  set  aside,  or  if  the 
registrant  is  pardoned  for  the  prior 
conviction  offense. 

The  proviso  in  subsection  (b)(6)  that 
registration  need  not  be  required 
"during  ensuing  periods  of 
incarceration"  applies  to  registrants 
subject  to  lifetime  registration.  Hence, 
states  are  not  required  to  carry  out 
address  registration  and  verification 
procedures  for  such  registrants  during 
subsequent  periods  in  which  the 
registrant  is  imprisoned  or  civilly 
committed.  To  comply  with  the  Act.  a 
state  that  does  waive  registration  for 
such  registrants  during  subsequent 
criminal  or  civil  confinement  must 
require  that  registration  resume  when 
the  registrant  is  released. 
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V.  Special  Registration  Requirements 
Under  The  CJSA  Amendments  Relating 
to  Sexually  Violent  Predators.  Federal 
and  Military  Offenders,  and  Non- 
Resident  Workers  and  Students 
[November  25.  2000;  Possible  Two- Year 
Extension] 

Subsections  (a)(2).  (a)(3)(C)-(E). 
(b)(1)(B).  and  (b)(6)(B)(iii)  of  the  Act 
prescribe  heightened  registration 
requirements  for  persons  who  are 
determined  to  be  "sexually  violent 
predators"  under  specified  procedures. 
These  provisions  also,  however,  allow 
the  approval  of  alternative  procedures 
and  of  alternative  measures  of 
comparable  or  greater  effectiveness  in 
protecting  the  public. 

Subsection  (b)(7)  of  the  Act  requires 
states,  as  provided  in  these  guidelines, 
to  ensure  that  procedures  are  in  place  to 
accept  registration  information  from  (1) 
residents  convicted  of  a  federal  offense 
or  sentenced  by  a  court  martial,  and  (2) 
nonresident  offenders  who  have  crossed 
into  another  state  in  order  to  work  or 
attend  school.  • 

Because  these  requirements,  in  their 
current  form,  derive  from  the  CJSA,  the 
time  for  compliance  is  that  provided  in 
section  115(c)(2)  of  the  CJSA— Nov.  25, 
2000.  subject  to  a  possible  two-year 
extension  for  states  making  good  faith 
efforts  to  come  into  compliance. 

A.  Heightened  Sexually  Violent  Predator 
Registration  or  Alternative  Measures 

1.  Heightened  sexually  violent 
predator  registration.  Subparagraphs 
(B)-(E)  of  subsection  (a)(3)  contain  the 
Act's  definition  of  "sexually  violent 
predator"  and  related  definitions. 
Subparagraph  (C)  defines  "sexually 
violent  predator"  to  mean  a  person  who 
has  been  convicted  of  a  sexually  violent 
offense  and  who  suffers  irom  a  medical 
abnormality  or  personality  disorder  that 
makes  the  person  likely  to  engage  in 
predatory  sexually  violent  offense. 
Subparagraph  (D)  essentially  defines 
"medical  abnormality"  to  mean  a 
condition  involving  a  disposition  to 
commit  criminal  sexual  acts  of  such  a 
degree  that  it  makes  the  person  a 
menace  to  others.  The  definition  of 
"personaUty  disorder"  is  a  matter  of 
state  discretion  since  the  Act  includes 
no  specification  on  this  point.  For 
example,  a  state  may  choose  to  utilize 
the  definition  of  "personality  disorder" 
that  appears  in  the  Diagnostic  and 
Statistical  Manual  of  Medical  Disorders: 
DSM-rV.  American  Psychiatric 
Association,  Diagnostic  and  Statistical 
Manual  of  Medical  Disorders  (4th  ed. 
1994).  Subparagraph  (E)  defines 
"predatory"  to  mean  an  act  directed  at 
a  stranger  or  at  a  person  with  whom  a 


relationship  has  been  established  or 
promoted  for  the  primary  purpose  of 
victimization. 

A  state  that  wishes  to  comply  with  the 
Act's  provisions  concerning  sexually 
violent  predator  registration  must  adopt 
some  approach  to  deciding  when  a 
determination  will  be  sought  as  to 
whether  a  particular  offender  is  a 
sexually  violent  predator.  However,  the 
specifics  are  a  matter  of  state  discretion. 
For  example,  a  state  might  commit  the 
decision  whether  to  seek  classification 
of  an  offender  as  a  sexually  violent 
predator  to  the  judgment  of  prosecutors, 
or  might  provide  that  a  determination  of 
this  question  should  be  undertaken 
routinely  when  a  person  is  caavicted  of 
a  sexually  violent  offense  and  has  a 
prior  history  of  committing  such  crimes. 
Similarly,  the  Act  affords  states 
discretion  with  regard  to  the  timing  of 
the  determination  whether  an  offender 
is  a  "sexually  violent  predator."  A  state 
may.  but  need  not.  provide  that  a 
determination  on  this  issue  be  made  at 
the  time  of  sentencing  or  as  a  part  of  the 
original  sentence.  It  could,  for  example, 
be  made  instead  when  the  offender  has 
served  a  term  of  imprisonment  and  is 
about  to  be  released  from  custody. 

Subparagraphs  (A)  and  (B)  of 
subsection  (a)(2)  govern  the  procedures 
for  making  the  sexually  violent  predator 
determination.  Subparagraph  (A)  states 
that  the  determination  is  to  be  made  by 
a  court  after  considering  the 
recommendation  of  a  board  composed 
of  experts  in  the  behavior  and  treatment 
of  sex  offenders,  victims'  rights 
advocates,  and  representatives  of  law 
enforcement  agencies.  However, 
subparagraph  (B)  allows  the  Attorney 
General  to  waive  these  requirements 
where  a  state  has  established  alternative 
procedures  or  legal  standards  for 
designating  a  person  as  a  sexually 
violent  predator. 

The  waiver  authority  under 
subparagraph  (B).  which  was  added  by 
the  CJSA  amendments,  recognizes  that  a 
judicial  determination  informed  by  the 
recommendations  of  a  board  of  mixed 
composition  is  not  the  only  approach 
states  may  validly  adopt  to  secure 
appropriate  input  and  make  fair 
determinations.  For  example,  at  a 
sentencing  proceeding  or  other  hearing 
to  determine  sexually  violent  predator 
status,  a  state  might  provide  for  input 
concerning  psychological  assessment 
through  expert  testimony;  input  from 
the  law  enforcement  perspective 
through  the  prosecutor's  presentation; 
and  input  from  the  persjjective  of 
victims  through  allocation  or  testimony 
by  the  victim(s)  of  the  underlying 
sexually  violent  offense  or  offenses. 
Moreover,  judicial  determinations 


concerning  sexually  violent  predator 
status  are  not  the  only  legitimate 
approach  since,  for  example,  a  state  may 
decide  to  assign  responsibility  for  such 
determinations  to  a  parole  board  or 
other  administrative  agency  with 
adjudicatory  functions.  Because  there 
are  many  valid  approaches  that  states 
may  devise,  the  particular  approach 
taken  to  determining  whether  an 
offender  is  a  sexually  violent  predator  as 
defined  in  the  Act  will  be  treated  as  a 
matter  of  state  discretion  under  the  Act. 

For  registrants  who  have  been 
determined  to  be  "sexually  violent 
predators"  under  the  Act's  definitions, 
the  Act  prescribes  three  special 
registration  requirements: 

First,  subsection  (b)(1)(B)  provides 
that  the  initial  registration  information 
obtained  from  a  sexually  violent 
predator  must  include  "the  name  of  the 
person,  identifying  factors,  anticipated 
future  residence,  offense  history,  and 
documentation  of  any  treatment 
received  for  the  mental  abnormality  or 
personality  disorder  of  the  person."  In 
determining  whether  offenders  have 
received  treatment,  the  officers 
responsible  for  obtaining  the  initial 
registration  information  may  rely  on 
information  that  is  readily  available  to 
them,  either  from  existing  records  or  the 
offender,  and  may  comply  wrlth  the 
requirement  to  docimient  an  offender's 
treatment  history  simply  by  noting  that 
the  offender  received  treatment.  If  states 
want  to  require  the  inclusion  of  more 
detailed  information  about  offenders' 
treatment  history,  however,  they  are  free 
to  do  so. 

Second,  subsection  (b)(3)(B)  requires 
quarterly  address  verification  for 
sexually  violent  predators,  as  opposed 
to  the  aimual  address  verification 
required  for  registrants  generally  under 
subsection  (b)(3)(A).  Part  U.C  of  these 
guidelines  provides  a  general 
explanation  of  the  Act's  address 
verification  requirement. 

Third,  subsection  (b)(6)(B)(iii) 
requires  lifetime  registration  for 
sexually  violent  predators.  This 
requirement  is  unqualified.  While 
language  in  subsection  (a)(1)(B)  of  the 
Act  alludes  to  possible  termination  of 
sexually  violent  predator  status  under 
subsection  (b)(6)(B),  this  is  a  reUc  of 
earlier  versions  of  the  Act  that  has  no 
referent  in  the  Act's  current  text 
following  the  Pam  Lychner  Act  and 
CJSA  amendments. 

Hence,  for  example,  a  state  is  not  in 
compliance  with  the  Act's  requirements 
if  it  allows  registration  to  be  terminated 
for  a  person  who  has  been  found  to  be 
a  sexually  violent  predator  on  the  basis 
of  a  iater  determination  that  the  person    _J 
is  no  longer  a  sexually  violent  predator 
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or  has  been  rehabilitated.  However,  if 
the  underlying  conviction  for  a  sexually 
violent  offense  is  reversed,  vacated,  or 
set  aside,  or  if  the  registrant  is  pardoned 
for  the  offense,  registration  (or 
continued  registration)  as  a  sexually 
violent  predator  is  not  required  under 
the  Act.  Moreover,  the  proviso  in 
subsection  (b)(6)  that  registration  need 
not  be  required  "during  ensuing  periods 
of  incarceration"  applies  to  sexually 
violent  predators.  Hence,  states  are  not 
required  to  carry  out  address 
registration  and  verification  procedures 
when  a  sexually  violent  predator  is 
subsequently  imprisoned  or  civilly 
committed.  To  comply  with  the  AJct,  a 
state  that  does  waive  registration  for 
sexually  violent  predators  during 
subsequent  criminal  or  civil 
confinement  must  require  that 
registration  resimie  when  the  registrant 
is  released. 

2.  Alternative  measures  of 
comparable  or  greater  effectiveness. 
Subparagraph  (C)  of  subsection  (a)(2) 
authorizes  the  Attorney  General  to 
approve  "alternative  measures  of 
comparable  or  greater  effectiveness  in 
protecting  the  public  from  unusually 
dangerous  or  recidivistic  sexual 
offenders  in  lieu  of  the  specific 
measures  set  forth  in  this  section 
regarding  sexually  violent  predators." 
This  authorization  was  added  by  the 
CJSA,  reflecting  Congress's  recognition 
that  few  states  followed  the  Act's 
specific  provisions  concerning  sexually 
violent  predators;  that  it  would  be 
difficult  for  many  states  to  do  so;  and 
that  states  can  "incorporate  other 
features  into  their  systems  which  further 
the  objective  of  protecting  the  public 
from  particularly  dangerous  sex 
offenders."  H.R.  Rep.  No.  256, 105th 
Cong.,  IstSess.  15  (1997). 

The  legislative  history  of  the  CJSA 
identified  a  number  of  factors  that 
would  be  pertinent  to  a  determination 
whether  a  state  has  adopted  alternative 
measures  of  comparable  or  greater 
effectiveness: 

States  can  *  •  •  incorporate  other 
features  into  their  systems  which  further 
the  objective  of  protecting  the  public 
from  particularly  dangerous  sex 
offenders.  For  example,  some  State 
programs  have  registration  [)eriods  for 
broadly  defined  categories  of  sex 
offenders  which  are  much  longer  than 
the  basic  10-year  registration  period 
under  the  Wetterling  Act.  This  may 
provide  more  protection  for  the  public 
than  heightened  registration 
requirements  limited  to  a  relatively 
small  class  of  offenders  who  would  be 
classified  as  sexually  violent  predators. 
*   *   •  Moreover,  some  States  require 
civil  commitment,  lifetime  supervision, 


or  very  long  periods  of  imprisonment 
for  sexually  violent  predators  or  broader 
classes  of  serious  sex  offenders. 
[Subsection  (a)(2) )  makes  it  clear  that 
alternative  approaches  like  these  can  be 
approved  if  a  State's  approach  is  equally 
effective  or  more  effective  in  protecting 
the  public  from  particularly  dangerous 
sex  offenders. 

H.R.  Rep.  No.  256  105th  Cong.,  1st 
Sess.  15  (1997). 

Hence,  for  example,  the  reviewing 
authority  will  approve  a  state  system  as 
providing  alternative  measures  "of 
comparable  or  greater  effectiveness"  if 
the  state  applies  the  principal 
heightened  registration  requirements 
under  the  Act's  sexually  violent 
predator  provisons — i.e.,  lifetime 
registration  and  quarterly  address 
verification — to  a  class  of  offenders  that 
is  generally  broader  than  "sexually 
violent  predators."  Since  "sexually 
violent  predators"  are,  by  definition,  a 
subclass  of  persons  convicted  of  a 
"sexually  violent  offense,"  a  state  has 
obviously  adopted  an  alternative 
measure  of  comparable  or  greater 
effectiveness  if  it  requires  lifetime 
registration  and  quarterly  address 
verification  uniformly  for  persons  in  the 
broader  class  of  those  convicted  of  a 
"sexually  violent  offense." 

For  states  that  follow  other 
approaches,  the  determination  whether 
"alternative  measures  of  comparable  or 
greater  effectiveness"  have  been 
adopted  will  be  made  on  a  case-by-case 
basis. 

B.  Federal  and  Military  Offenders:  Non- 
Resident  Workers  and  Students 

Subsection  (b)(7)  of  the  Act  requires 
states,  as  provided  in  these  guidelines, 
to  ensure  that  procedures  are  in  place  to 
accept  registration  information  from:  (1) 
residents  convicted  of  federal  offenses 
or  sentenced  by  courts  martial,  and  (2) 
nonresident  offenders  who  cross  into 
other  states  in  order  to  work  or  attend 
school. 

This  requirement  was  added  to  close 
two  gaps  in  the  Wetterling  Act 
standaids  for  registration  programs. 
First,  Congress  was  concerned  about  the 
lack  of  any  provision  for  registration  of 
persons  convicted  of  federal  sex 
offenses — such  as  those  defined  in 
chapters  109A,  110.  and  117  of  title  18, 
United  States  Code — and  the  lack  of  any 
provision  for  registration  of  persons 
convicted  of  sexual  offenses  under  the 
Uniform  Code  of  Military  Justice  while 
in  the  armed  forces.  Second,  Congress 
was  concerned  about  the  commission  of 
offenses  by  registered  offenders  at  or 
near  their  place  of  work  or  study,  where 
the  local  authorities  are  unaware  of  the 
offenders'  presence  in  those  areas 


because  they  reside  in  a  different  state. 
The  new  provisions  relating  to 
registration  of  federal  and  military 
offenders,  and  non-resident  workers  and 
students,  were  added  to  address  these 
concerns. 

1.  Federal  and  military  offenders.  In 
relation  to  federal  and  military 
offenders,  states  can  comply  with  the 
new  requirement  under  subsection 
(b)(7)  by  accepting  in  their  registration 
programs  address  information  from  such 
offenders  who  reside  in  the  state,  where 
the  federal  convictions  or  court  martial 
sentence  was  for  a  criminal  offense 
against  a  victim  who  is  a  minor  or  a 
sexually  violent  offense  (as  defined  in 
the  Act). 

Congress  did  not  otherwise  make  the 
Act's  mandatory  standards  for  state 
registration  programs  applicable  to 
federal  and  military  offenders.  Congress, 
however,  did  note  that  "it  would  be 
preferable  that  States  fully  incorporate 
federal  offenders  [and]  persons 
sentenced  by  courts  martial  *  *  *  into 
their  registration  and  notification 
progranlS  by  statute."  H.R.  Rep.  No.  256, 
105th  Cong..  1st  Sess.  18  (1997).  As  a 
practical  matter,  the  presence  in  a  state 
of  a  sex  offender  whose  whereabouts  are 
unknown  to  the  authorities  poses  the 
same  potential  danger  to  the  public, 
regardless  of  whether  the  offender  was 
convicted  in  a  state  court  for  a  state 
offense  or  for  a  comparable  offense 
under  federal  or  military  law. 

Hence,  as  a  matter  of  sound  policy, 
states  are  strongly  encouraged  to  subject 
federal  and  military  offenders  to  the  full 
panoply  of  registration  requirements 
and  procedures  established  for  state 
offenders,  including  reporting  of 
subsequent  changes  of  address 
following  the  initial  registration, 
periodic  address  verification,  criminal 
penalties  for  registration  violations,  and 
release  of  registration  information  as 
necessary  for  protection  of  the  public. 
Some  states  currently  put  sex  offenders 
convicted  in  federal  or  military  courts 
on  the  same  footing  as  state  offenders 
under  their  registration  programs:  all 
states  are  encouraged  to  adopt  this 
approach. 

States  should  be  aware  that  the  CJSA 
enacted  provisions  that  impose 
complementary  obligations  on  federal 
authorities  to  facilitate  state  registration 
of  federal  and  military  offenders. 
Specifically,  provisions  in  section 
115(a)(8)  of  the  CJSA  require  federal  and 
military  authorities  to  notify  state  and 
local  law  enforcement  and  registration 
agencies  concerning  the  release  or 
subsequent  movement  to  their  areas  of 
federal  and  military  sex  offenders.  In 
addition,  under  amendments  in  section 
115(a)(8)  of  the  CJSA,  federal  sex 
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offenders  are  required  to  register  in 
states  where  they  reside,  work,  or  attend 
school  as  mandatory  conditions  of 
probation,  parole,  and  post 
imprisonment  supervised  release.  State 
and  local  officers  accordingly  are 
encouraged  to  notify  federal  authorities 
of  any  failure  by  such  offenders  to 
register,  so  that  appropriate  action  can 
be  taken  with  respect  to  their  federal 
release  status.  States  also  should  be 
aware  that  section  115  of  the  CJSA 
amended  the  federal  failure-to-register 
offense  (42  U.S.C.  14072(1))  in  order  to 
bring  within  its  scope  federal  and 
military  sex  offenders  who  fail  to 
register. 

2.  Non-resident  workers  and  students. 
Subsection  (b)(7)(B)  of  the  Act  requires 
states  to  accept  registration  information 
from  non-residents  who  have  come  into 
the  state  to  work  or  attend  school. 
Related  provisions  appear  in 
subsections  (a)(3){F)-(G)  and  (c).  As 
specified  in  these  provisions,  the 
workers  from  whom  registration 
information  must  be  accepted  include 
those  who  have  any  sort  of  full-time  or 
part-time  employment  in  the  state,  with 
or  without  compensation,  for  more  than 
14  days,  or  for  an  aggregate  period 
exceeding  30  days  in  a  calendar  year. 
The  students  from  whom  registration 
information  must  be  accepted  include 
those  who  are  enrolled  in  any  type  of 
school  in  the  state  on  a  full-time  or  part- 
time  basis. 

The  Act's  provisions  regarding  non- 
resident workers  and  students 
sometimes  refer  to  persons  who  cross 
into  another  state  "in  order  to  work  or 
-  attend  school"  and  sometimes  refer  to 
persons  who  are  may  be  in  another  state 
where  the  person  "is  employed," 
"carries  on  a  vocation,"  or  "is  a 
student."  These  are  merely 
terminological  variations;  the  Act's 
various  references  to  non-resident 
workers  and  students  all  refer  to  the 
same  classes  of  persons,  as  defined 
above. 

States  can  comply  with  the  Act's 
requirement  to  accept  registration 
information  from  non-resident  workers 
and  students  by  accepting  registration 
information  from  such  persons,  where 
the  person  would  be  required  to  register 
in  his  state  of  residence  under  the  Act's 
standards.  The  "registration 
information"  the  state  must  accept  from 
such  a  registrant  to  comply  with  the  Act 
is,  at  a  minimum,  information 
concerning  the  registrant's  place  of 
employment  or  the  school  attended  in 
the  state  and  his  address  in  his  state  of 
residence.  States  are  free  to  accept  or 
require  more  extensive  information  if 
they  wish,  such  as  information 
concerning  any  place  of  lodging  the 


registrant  may  have  in  the  state  for 
purposes  of  work  or  school  attendance. 
Congress  did  not  otherwise  make  the 
Act's  mandatory  standards  for  state 
registration  programs  applicable  to  non- 
resident workers  and  students,  but  did 
note  that  "it  would  be  preferable  that 
States  fully  incorporate  •  •  •  offenders 
crossing  State  borders  to  work  or  go  to 
school  *   *   *  into  their  registration  and 
notification  programs  by  statute."  H.R. 
Rep.  No.  256,  105th  Cong.,  1st  Sess.  18 
(1997).  States  are  encouraged  to  include 
measures  in  their  registration  systems 
that  will  ensure  effective  registration  of 
non-resident  workers  and  students, 
including  provision  of  criminal 
penalties  under  state  law  for  such 
offenders  who  fail  to  register  and  release 
of  registration  information  concerning 
such  offenders  as  necessary  for  public 
safety.  States  also  should  be  aware  that 
section  115  of  the  CJSA  amended  the 
federal  failure-to-register  offense  (42 
U.S.C.  14072(i))  in  order  to  bring  within 
its  scope  non-resident  workers  and 
students  who  fail  to  register. 

In  addition  to  requiring  states  to 
accept  registration  information  from 
non-resident  workers  and  students,  the 
CJSA  amendments  added,  as  part  of 
subsection  (b)(l)(A)(iii).  a  requirement 
to  inform  a  registrant  in  the  initial 
registration  process  that  he  must  register 
in  a  state  where  he  is  employed,  carries 
on  a  vocation,  or  is  a  student.  As 
discussed  in  Part  II.  A  of  these 
guidelines,  subsection  (b)(1)(A)  of  the 
Act  has  always  required  that  offenders 
be  informed  of  the  general  duty  to 
register,  of  the  duty  to  report  subsequent 
changes  of  address,  and  of  the  duty  to 
register  in  any  state  of  residence.  States 
can  readily  supplement  their  procedures 
for  informing  offenders  of  registration 
obligations  to  include  the  information 
that  the  offender  also  must  register  in 
any  state  where  he  is  employed,  carries 
on  a  vocation,  or  is  a  student. 

VI.  Participation  in  The  National  Sex 
Offender  Registry  (November  25,  2000; 
Possible  Two- Year  Extension) 

Subsection  (b)(2)(B)  of  the  Act 
requires  states  to  "participate  in  the 
national  database  established  under 
section  14072(b)"— i.e.,  the  National  Sex 
Offender  Registry  (NSOR)— "in 
accordance  with  guidelines  issued  by 
the  Attorney  General,  including 
transmission  of  current  address 
information  and  other  information  on     - 
registrants  to  the  extent  provided  by  the 
guidelines." 

This  requirement  derives  from  the 
amendment  of  the  Wetterling  Act  by 
section  115(a)(2)(B)  of  CJSA.  The  Ume 
for  compliance  is  accordingly  that 
provided  in  section  115(c)(2)  of  CJSA— 


Nov.  25,  2000,  subject  to  a  possible  two- 
year  extension  for  states  making  good 
faith  efforts  to  come  into  compliance.  At 
the  present  time,  many  states  are 
already  participating  in  NSOR,  and  the 
remainder  are  strongly  encouraged  to  do 
so  as  promptly  as  possible. 

States  should  be  aware  that 
participation  in  NSOR  is  a  condition  for 
determining  that  a  state  has  a 
"minimally  sufficient"  sex  offender 
registration  program  as  defined  in  42 
U.S.C.  14072(a)(3).  Pursuant  to  section 
115(a)(7)  of  the  CJSA.  states  have  until 
October  2,  1990,  to  establish  "minimally 
sufficient"  programs  (subject  to  a 
possible  two-year  extension  for  states 
making  good  faith  efforts).  In  states  that  • 
have  not  established  "minimally 
sufficient"  programs  by  that  time,  the 
FBI  will  be  required  to  directly  register 
sex  offenders  convicted  in  the  state,  and 
there  will  be  correlative  responsibilities 
on  such  states  to  facilitate  FBI 
registration  of  their  sex  offenders  as 
provided  in  42  U.S.C.  14072(h)(1)  and 
(k).  Hence,  the  failure  of  a  state  to 
participate  in  NSOR  by  October  2,  1999. 
may  result  in  otherwise  avoidable 
federal  intervention  in  sex  offender 
registration  in  the  state. 

States  should  also  be  aware  that  imder 
the  National  Sex  Offender  Registry 
Assistance  Program  (NSOR-AP), 
funding  is  available  from  the  Bureau  of 
Justice  Statistics  of  the  United  States 
Department  of  Justice  to  facilitate  state 
participation  in  NSOR  and  upgrade  state 
sex  offender  registries.  States  desiring 
additional  information  concerning  this 
funding  program  should  contact  the 
Bureau  of  Justice  Statistics. 

In  accordance  with  42  U.S.C. 
14072(b),  the  FBI  has  established  an 
interim  version  of  NSOR  (the  "Interim 
Registry")  to  track  the  whereabouts  and 
movement  of  persons  required  to 
register  under  sex  offender  registration 
programs.  The  Interim  Registry 
functions  as  a  "pointer"  system, 
indicating  on  an  individual's  FBI 
Identification  Record  the  fact  that  the 
individual  is  a  registered  sex  offender 
and  the  name  and  location  of  the  state 
agency  that  maintains  the  offender's 
registration  information. 

The  FBI  will  be  issuing  regulations 
concerning  state  participation  in  NSOR. 
To  participate  in  NSOR  under  current 
procedures,  states  must  submit  the 
following  information  on  registrants  to 
the  FBI:  the  name  under  which  the 
person  is  registered;  the  registering 
agency's  name  and  location:  the  date  of 
registration;  and  the  date  registration 
expires.  Upon  the  submission  of  this 
information,  a  notice  indicating  that  an 
individual  is  a  registered  sex  offender 
and  listing  the  information  will  be 
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included  on  the  individual's  FBI 
Identification  Record. 

The  FBI  is  in  the  process  of  modifying 
the  National  Crime  Information  Center 
(NQC)  to  establish  a  new  crime 
information  system  which  will  be 
known  as  "NQC  2000."  NCIC  2000, 
which  is  expected  to  go  on-line  in  mid- 
1999,  will  include  a  Convicted  Sexual 
Offender  Registry  File  that  will  serve  as 
the  permanent  National  Sex  Offender 
Registry  (the  "Permanent  Registry").  In 
the  Permanent  Registry,  sex  offender 
registration  information  wrill  be  entered 
directly  into  the  NQC  Convicted  Sexual 
Offender  Registry  File,  via  the  NCIC 
communication  circuit,  and  will  include 
such  information  as  the  offender's  name 
and  address  and  details  regarding  the 
conviction  resulting  in  registration. 
States  will  receive  further  guidance 
concerning  participation  in  the 
Permanent  Registry  through  future 
modifications  of  regulations  and 
guidelines. 

VII.  Good  Faith  Immunity  [Available  to 
States  Immediately] 

Subsection  (f)  states  that  law 
enforcement  agencies,  employees  of  law 
enforcement  agencies,  independent 
contractors  acting  at  the  direction  of 
such  agencies,  and  state  officials  shall 
be  inunune  from  liability  for  good  faith 
conduct  under  the  Act,  Inclusion  of  this 
provision  in  the  Act  was  necessary  to 
protect  state  actors  and  contractors 
involved  in  registration  and  notification 
programs  for  unwarranted  exposure  to 
liability,  since  the  states  cannot  legislate 
immunities  to  liability  under  federal 
causes  of  action.  This  part  of  the  Act 
does  not  impose  any  requirement  on 
states  and  the  character  of  state  law 
provisions  regarding  the  scope  of 
immunity  or  liability  will  not  be 
considered  in  the  compliance  review 
under  the  Act. 

Vin.  Compliance  Review; 
Consequences  of  Non-Compliance 

The  time  states  have  to  comply  with 
the  Act's  requirements  depends  on  the 
legislation  from  which  the  requirements 
derive,  as  specified  in  these  guidelines. 
Thus,  the  initial  deadhne  for  complying 
with  requirements  derived  from  the 
Wetterling  Act  as  originally  enacted  or 
firom  Megan's  Law  was  September  12, 
1997,  and  the  deadline  is  now 
September  12,  1999,  for  states  that  have 
received  a  two-year  extension  based  on 
good  faith  efforts  to  achieve  compliance. 
Requirements  deriving  from  the  Pam 
Lychner  Act  must  be  complied  with  by 
October  2,  1999,  subject  to  a  possible 
two-year  extension  for  states  making 
good  faith  efforts  to  comply. 
Requirements  deriving  from  the  CJSA 


must  be  complied  with  by  November  25, 
2000,  subject  to  a  possible  two-year 
extension  for  states  making  good  faith 
efforts  to  comply. 

These  deadlines  set  outer  limits  for 
state  compliance  to  avoid  a  reduction  of 
Byrne  Formula  Grant  funding.  States  are 
strongly  encouraged  to  attempt  to 
achieve  compliance  with  all  parts  of  the 
Act  as  quickly  as  possible  to  maximize 
the  benefits  of  the  Act's  reforms. 

States  that  fail  to  come  into 
compliance  within  the  specified  time 
periods  will  be  subject  to  a  mandatory 
10%  reduction  of  Byrne  Formula  Grant 
funding,  and  any  funds  that  are  not 
allocated  to  noncomplying  states  will  be 
reallocated  to  states  that  are  in 
compliance.  If  a  state's  funding  has  been 
reduced  because  it  has  failed  to  comply 
with  the  Act's  requirements  by  an 
applicable  deadline,  the  state  may 
regain  eligibility  for  full  funding  in  later 
program  years  by  establishing 
compliance  with  all  applicable 
requirements  of  the  Act  in  such  later 
years. 

States  are  encouraged  to  submit 
information  concerning  existing  and 
proposed  sex  offender  registration 
provisions  to  the  Bureau  of  Justice 
Assistance  with  as  much  lead-time  as 
possible.  This  will  enable  the  reviewing 
authority  to  assess  the  status  of  state 
compliance  with  the  Act  and  to  suggest 
any  necessary  changes  to  achieve 
compliance  before  the  funding 
reduction  goes  into  effect.  At  the  latest, 
state  submissions  must  be  provided  on 
the  following  timetable: 

To  maintain  eligiblity  for  full  Byrne 
Formula  Grant  funding  following 
September  12, 1999 — the  end  of  the 
implementation  period  for  the  Act's 
original  requirements  and  Megan's  Law, 
for  states  that  have  received  the  two- 
year  "good  faith"  extension — such  states 
must  submit  to  the  Bureau  of  Justice 
Assistance  by  July  12, 1999,  information 
that  shows  compliance,  in  the  reviewing 
authority's  judgment,  with  the 
requirements  described  in  parts  1, 11,  and 
in  of  these  guidelines. 

To  maintain  eligibiUty  for  full  Byrne 
Formula  Grant  funding  following 
October  2, 1999— the  end  of  the 
implementation  period  for  the  Pam 
Lychner  Act  requirements,  absent  an 
extension — states  must  submit  to  the 
Bureau  of  Justice  Assistance  by  July  12, 
1999,  information  that  shows 
compliance,  in  the  reviewing  authority's 
judgment,  with  the  requirements 
described  in  part  IV  of  these  guidelines, 
or  a  written  explanation  of  why 
compliance  cannot  be  achieved  within 
that  period  and  a  description  of  the 
good  faith  efforts  that  justify  an 


extension  of  time  (but  not  more  than 
two  years)  for  achieving  compliance. 

To  maintain  eligibility  for  full  Byrne 
Grant  funding  following  November  25, 
2000 — the  end  of  the  implementation 
period  for  the  CJSA  requirements, 
absent  an  extension — states  must  submit 
to  the  Bureau  of  Justice  Assistance  by 
September  25,  2000,  information  that 
shows  compliance,  in  the  reviewing 
authority's  judgment,  with  the 
requirements  described  in  the  parts  V 
and  VI  of  these  guidelines,  or  a  written 
explanation  of  why  compliance  cannot 
be  achieved  within  that  period  and  a 
description  of  the  good  faith  efforts  that 
justify  an  extension  of  time  (but  not 
more  than  two  years)  for  achieving 
compliance. 

After  the  reviewing  authority  has 
determined  that  a  state  is  in  compliance 
with  the  Act,  the  state  will  be  required 
as  part  of  the  Byrne  Formula  Grant 
application  process  in  subsequent 
program  years  to  certify  that  the  state 
remains  in  compliance  with  the  Act. 

Dated:  June  13, 1998. 
Janet  Reno, 
Attorney  General. 
(PR  Doc.  98-16391  Filed  6-18-98;  8:45  am) 

BILUNQ  CODE  441»-Ba-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive, 
Environmentai  Response, 
Compensation  and  Liability  Act 
fCERCLA") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Atkemix  Thirty-Seven, 
Inc..  (M.D.  Fl.)  Civil  Action  No.  98- 
1203-CIV-T-25-F  was  lodged  on  June 
10.  1998,  with  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 

In  this  action  the  United  States  sought 
injimctive  relief  and  recovery  of 
response  costs  under  sections  106(a) 
and  107  of  CERCLA.  42  U.S.C.  9606(a) 
and  9607,  with  respect  to  the  Stauffer 
Chemical  Superfund  Site  in  Tampa, 
Florida  ("the  Site"). 

Under  a  proposed  Consent  Decree, 
Atkemix  Thirty-Seven,  Inc.,  the  present 
owner  and  operator  of  a  portion  of  the 
Site,  has  agreed  to  perform  the  remedy 
chosen  by  EPA  to  clean  up  the  Site,  pay 
the  government's  remaining  past 
response  costs,  and  pay  future  response 
costs,  in  settlement  of  the  government's 
claims  under  sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607. 

The  Department  of  Justice  will 
receive,  for  a  prariod  of  thirty  (30)  days 
from  the  date  of  this  publication. 
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comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Atkemix 
Thirty-Seven.  Inc..  (M.D.  Fl.},  DOJ#  90- 
11-2-1227. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  400  North  Tampw 
Street,  Suite  3200,  Tampa,  Florida 
33602;  the  Region  4  Office  of  the 
Environmental  Protection  Agency,  61 
Forsyth  Street,  Atlanta,  Georgia  30303, 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW,  4th  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $50.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  In  requesting  a 
copy  exclusive  of  exhibits,  please 
enclose  a  check  for  $20.50  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  98-16389  Filed  6-18-98;  8:45  am] 

BILUNQ  COOE  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  and  42  U.S.C- 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  City  of  Clear  Lake,  Iowa.  Civil 
Action  No.  C  98  3043,  was  lodged  on 
June  4,  1998  with  United  States  District 
Court  for  the  Northern  District  of  Iowa. 
Central  Division.  In  a  complaint  filed 
contemporaneously  with  lodging  of  the 
proposed  consent  decree,  the  United 
States  alleged  that  the  Defendant  City  of 
Clear  Lake  is  liable  as  an  ovmer  at  the 
time  of  disposal  of  hazardous 
substances,  and  is  the  current  owner  of 
the  Clear  Lake  FMGP  Superfund  Site 
located  in  Cerro  Gordo  County,  Iowa 
("Site")  pursuant  to  Sections  107(a)(1) 
and  (2)  of  CERCLA,  42  U.S.C.  9607(a)(1) 
and  (2).  The  Complaint  also  alleges  that 
Defendants  Kansas  City  Power  and 
Light,  and  Centel  Corporation,  are 
successors  to  and  assumed  liability  for 


persons  who  at  the  time  of  disposal  of 
hazardous  substances  owned  and/or 
operated  a  facility  at  the  Site  at  which 
hazardous  substances  were  disposed, 
and  who  by  contract,  agreement,  or 
otherwise  arranged  for  disposal  or 
treatment,  or  arranged  with  a  transporter 
for  transport  for  disposal  or  treatment, 
of  hazardous  substances  at  the  Site,  and 
are  liable  pursuant  to  Sections  ia7{a)  (2) 
and  (3)  of  CERCLA.  42  U.S.C.  9607(a)  (2) 
and  (3).  The  complaint  further  alleges 
that  the  United  States  incurred  costs 
and  may  continue  to  incur  costs  for 
response  actions  at  and  in  connection 
with  the  Site. 

The  proposed  consent  decree 
provides  that  the  Defendants  shall  pay 
$350,000  to  the  EPA  Hazardous 
Substance  Superfund  for  Response 
Costs.  The  proposed  consent  decree  also 
provides  that  the  United  States 
covenants  not  to  sue  or  take 
administrative  action  against  the 
Defendants  under  sections  106,  107  and 
113  of  CERCLA,  42  U.S.C.  9606,  9607 
and  9613  except  as  specifically 
provided  in  the  consent  decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  City  of 
Clear  Lake.  Iowa.  DOJ  Ref.  90-11-2- 
1343. 

The  proposed  consent  decree  can  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Iowa,  Hach  Building,  401  1st  Street,  SE. 
Suite  400,  Cedar  Rapids,  Iowa  52401- 
1825;  the  Region  7  Office  of  the 
Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $8.00  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Joel  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  98-16390  Filed  6-18-98;  8:45  am] 

BILLINQ  COOE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
,of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Act,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington.  D.C.  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 
NJ980002  (Feb.  13, 1998) 
N)980003  (Feb.  13.  1998) 
NJ980004  (Feb.  13, 1998) 
NJ980005  (Feb.  13, 1998) 
NJ980007  (Feb.  13, 1998)  • 

Volume  n 
None 


Volume  m 

Alabama 
AL980007 
AL980008 
AL980052 

Geor^gia 
GA980034 

Kentucky 
ICY980001 
KY9800O2 
KY980003 
KY980007 
KY980025 
KY  98002 7 


(Feb.  13. 
(Feb.  13. 
(Feb.  13, 


1998) 
1998) 
1998) 


(Feb.  13, 1998) 


(Feb.  13. 
(Feb.  13. 
(Feb.  13. 
(Feb.  13. 
(Feb.  13. 
(Feb.  13. 


1998) 
1998] 
1998) 
1998) 
1998) 
1998) 


KY980029  (Feb.  13. 1998) 
North  Carolina 
NC980001  (Feb.  13, 1998) 
NC980003  (Feb.  13, 1998) 

Volume  IV 

Illinois 
IL980001  (Feb.  13. 1998) 
IL980002  (Feb.  13, 1998) 
IL980003  (Feb.  13,  1998) 
IL98CIP04  (Feb.  13.  1998) 
IL980O05  (Feb.  13,  1998) 
IL980OO6  (Feb.  13.  1998) 
IL980007  (Feb.  13, 1998) 
IL980008  (Feb.  13,1998) 
IL980009  (Feb.  13.  1998) 
IL980010  (Feb.  13.  1998) 
IL980011  (Feb.  13. 1998) 
IL980012  (Feb.  13, 1998) 
IL980013  (Feb.  13. 1998) 
IL980014  (Feb.  13.  1998) 
IL980015  (Feb.  13.  1998) 
IL980016  (Feb.  13.  1998) 
IL980023  (Feb.  13,  1998) 
IL980026  (Feb.  13, 1998) 
IL980028  (Feb.  13.  1998) 
IL980039  (Feb.  13. 1998) 
IL980040  (Feb.  13. 1998) 
IL980041  (Feb.  13,  1998) 
IL980042  (Feb.  13, 1998) 
IL980047  (Feb.  13.1998) 
IL980053  (Feb.  13,  1998) 
IL980054  (Feb.  13. 1998) 
IL980055  (Feb.  13. 1998) 
IL980056  (Feb.  13,  1998) 
IL980057  (Feb.  13. 1998) 
IL980058  (Feb.  13, 1998) 
1L980059  (Feb.  13,1998) 
IL980062  (Feb.  13,  1998) 
IL980064  (Feb.  13,  1998) 
IL980065  (Feb.  13,  1998) 
IL980068  (Feb.  13,1998) 

Ohio 
OH980002  (Feb.  13, 1998) 
OH980003  (Feb.  13. 1998) 
OH980012  (Feb.  13,  1998) 
OH980024  (Feb.  13,  1998) 
OH980026  (Feb.  13.1998) 
OH980029  (Feb.  13,  1998) 
OH980032  (Feb.  13. 1998) 

Wisconsin 
WI980002  (Feb.  13, 1998) 
WI980003  (Feb.  13. 1998) 
W1980005  (Feb.  13, 1998) 
WI980006  (Feb.  13.  1998) 
Wl 980008  (Feb.  13. 1998) 
W1980010  (Feb.  13,1998) 
WI980013  (Feb.  13. 1998) 
WI980017  (Feb.  13, 1998) 

Volume  V 

Iowa 
IA980005  (Feb.  13, 1998) 
IA980007  (Feb.  13. 1998) 
IA980009  (Feb.  13. 1998) 
IA980019  (Feb.  13. 1998) 
IA980032  (Feb.  13. 1998) 
IA980038  (Feb.  13. 1998) 
IA980047  (Feb.  13, 1998) 
IA980067  (Feb.  13, 1998) 

Volume  VI 

Idaho 
ID980001  (Feb.  13. 1998) 
ID980002  (Feb.  13.  1998) 

North  Dakota 

ND980003  (Feb.  13,  1998) 


ND980004  (Feb.  13. 

1998] 

Oregon 

OR98O001  (Feb.  13, 

1998] 

OR980004  (Feb.  13, 

1998) 

OR980017  (Feb.  13. 1998) 

Washington 

WA980001  (Feb.  13, 1998) 

WA980002  (Feb.  13 

.1998) 

WA980005  (Feb.  13 

.  1998] 

WA980007  (Feb.  13 

. 1998] 

WA980008  (Feb.  13 

,  1998) 

WA980011(Feb.  13 

,  1998) 

Volume  VII 

Arizona 

A2980002  (Feb.  13. 1998) 

AZ980013  (Feb.  13. 

1998] 

AZ980014  (Feb.  13, 

1998) 

General  Wage  Determination 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  12th  day  of 
June  1998. 
Cari  J.  Poieskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  98-16074  Filed  6-18-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

pocket  No.  tCR-0&-27] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Powered  Platforms 
for  Building  Maintenance  (29  CFR 
1910.66) 

ACnON:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  {44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
Bnancial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  the  standard 
on  Powered  Platforms  for  Building 
Maintenance  (29  CFR  1910.66).  The 
Agency  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tlie  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18.  1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office.  Docket 


No.  ICR-98-27,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202> 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney.  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-3605. 
200  Constitution  Avenue,  NW. 
Washington,  DC  20210,  telephone:  (202) 
219-8061.  A  copy  of  the  referenced 
information  collection  request  is 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061.  extension  100,  or  Barbara  Bielaski 
at  (202)  219-«076,  extension  142.  For 
electronic  copies  of  the  Information 
Collection  Request  on  Powered 
Platforms  for  Building  Maintenance  (29 
CFR  1910.66),  contact  OSHAs  WebPage 
on  the  Internet  at  http://www.osha- 
slc.gob/ 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

One  of  the  information  collection 
requirements  if  for  the  employer  to 
develop  written  work  procedures  to  be 
used  to  train  employees 
(§  1910.66(i)(l)(iv)).  The  employer 
would  then  prepare  a  certification 
record  to  verify  that  the  training  has 
been  given  (§  1910.66(i)(l)(v)).  The 
written  work  procedures  would  address 
the  operation,  safe  use,  and  inspection 
of  powered  platforms. 

Another  information  collection 
requirement  is  that  employers  develop  a 
written  emergency  action  plan  for 
employees  who  work  on  powered 
platforms  at  different  building  sites 
(§  1910.66(e)(9)).  OSHA  believes  it  is 
necessary  for  the  employer  to  prepare 
for  emergencies  so  that  employees  using 
powered  platforms  know  what  actions 
are  required  of  them  during  emergency 
situations.  Employers  would  also  certify 


that  employees  had  been  trained  in  the 
emergency  action  plan. 

OSHA  also  requires  employers  to 
conduct  inspections  and  tests 
(§§  1910.66(g)(2)(i),  (g)(2)(ii).  (g)(3)(i), 
and  (g)(5)(iii))  and  to  certify  that  these 
inspections  and  tests  had  been 
conducted  (§§  1910.66(g)(2)(iii).  (g)(3)(ii) 
and  (g)(5)(v)).  Certification  records  are 
required  to  show  inspections:  (1)  Of  the 
building  supports  (once  a  year);  (2)  of 
the  equipment  used  on  the  platform — 
the  hoist,  control  systems,  bearings, 
gears,  and  governors,  for  example  (as 
recommended  by  the  manufacturer  or 
supplier,  but  at  least  once  a  year 
inspection  and  tested  as  needed);  (3)  of 
the  installation  of  the  platform  (every  30 
days  or  when  used  less  frequently, 
before  each  work  cycle);  (4)  of  the  wire 
rope  every  month  or  before  being  used; 
and  (5)  to  demonstrate  employee 
training. 

OSHA  estimates  the  burden  for  all  of 
the  inspections,  tests,  and  certification 
records  at  256,500  hours  based  on 
professional  staff  knowledge  of  the  time 
it  takes  to  perform  the  insp)ections  and 
tests  of  the  building  supports,  platform 
installation  and  platform  equipment, 
including  wire  ropes,  and  to  prepare  the 
required  certification  records.  OSHA 
believes  about  half  of  the  burden  it  has 
calculated  is  a  usual  and  customary 
burden  to  employers  for  the  following 
reasons:  (1)  Many  employers  rent 
powered  platforms  and  the  rental 
company  supplies  the  docimientation 
required  by  the  OSHA  standard  as  a 
usual  and  customary  business  practice; 
(2)  insurance  carriers  require  building 
owners  to  inspect  the  platform  support 
system;  (3)  building  owners,  for  their 
own  liability,  inspect  the  platform 
installation  and  equipment;  (4)  many 
states  require  building  owners  to  make 
the  same  inspections  that  OSHA 
requires  in  its  standard;  and  (5)  there  is 
a  national  consensus  standard.  ANSI  A- 
120.  which  prescribes  similar 
requirements  which  have  been  adopted 
by  local  and  state  officials  and 
represents  standard  industry  practice.  In 
consideration  of  all  of  these  factors. 
OSHA  believes  it  would  be  reasonable 
to  assume  that  50  percent  of  the  burden 
is  usual  and  customary.  For  the  purpose 
of  this  paperwork  package.  OSHA  is 
reducing  the  burden  estimate  to  128,250 
hours  for  those  insp)ections.  tests,  and 
records.  In  addition,  there  are  144  hours 
of  burden  for  the  training  certification 
records. 

The  Agency  specifically  invites  the 
public  to  comment  on  its  estimate  that 
50  percent  of  the  burden  discussed 
above  is  considered  normal  business 
operations. 
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The  final  group  of  information 
collection  requirements  in  the  standard 
pertains  to  a  number  of  provisions 
requiring  tags  and  labels.  Section 
1910.65(fl(5)(i)(C)  requires  a  load  rating 
plate  to  be  affixed  to  each  suspended 
unit.  Section  1910.66(f)(5)(ii)(N) 
requires  the  compartment  for  an 
emergency  electric  operating  device  to 
be  labeled  with  instructions  for  use. 
Sections  1910.66(fl(7)(vi), 
1910.66(f)(7)(vii),  and  1910.66(f)(7)(viii) 
require  the  attachment  of  a  tag  on  a 
suspension  wire  rope  when  it  is 
installed,  renewed  or  resocketed. 

The  information  collected  would  also 
be  used  by  OSHA  compliance  officers  to 
ensure  that  employers  are  complying 
with  the  requirements  set  forth  in  29 
CFR  1910.66. 

II.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (0MB)  approval  of  the 
information  collection  requirements 
contained  in  the  Powered  Platforms  for 
Building  Maintenance  standard. 

Type  of  Review:  Extension  of  a 
Currently  Approved  collection. 

Agency:  U.S.  Department  of  labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Powered  Platforms  for  Building 
Maintenance  (29  CFR  1910.66). 

0MB  Number:  1218-0121. 

Agency  Number:  Docket  Number  ICR- 
98-27. 

Affected  Public:  Business  or  other  for- 
profit;  State  or  local  governments. 
Number  of  Respondents:  51,687. 

Frequency:  Varies  (Initially,  Annually, 
Monthly,  On  Occasion). 

/Average  Time  per  Response:  Varies 
from  five  minutes  to  generate,  maintain 
and  disclose  records  to  8  hours  to 
prepare  plans  (average  of  two  hours). 

Estimated  Total  Burden  Hours: 
129.763. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  The 
comments  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  D.C.,  this  15th  day 
of  lune  1998. 
Oiarla  N.  Jeffiress, 
Assistant  Secretary  of  Labor. 
|FR  Doc.  98-16381  Filed  6-18-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-08-18] 

Concrete  and  Masonry  Construction 

AQB4CY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice  of  proposed  information 
collection  request;  opportunity  for 
public  comment. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  information  collection 
burdens,  is  conducting  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
both  current  and  proposed  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  materials  are 
clearly  understood,  impwct  of  collection 
requirements  on  respondents  can  be 
accurately  assessed,  and  requested  data 
can  be  provided  in  the  desired  format. 
Currently,  the  Occupational  Safety  and 
Health  Administration  is  soliciting 
comments  on  the  information  collection 
requirement  contained  in  29  CFR 
1926.703(a)(2).  that  provision  requires 
that  formwork  drawings  or  plans  for 
cast-in-place  concrete  construction  work 
be  available  at  the  jobsite. 

The  Agency  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  prop>osed 
collection  of  information  is  necessary 
for  the  proper  performance  of  OSHA's 
responsibilities,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (for  example, 
permitting  electronic  submissions  of 
responses). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18, 1998. 
ADDRESSES:  Comments  are  to  submitted 
to  the  Docket  Office,  Docket  ICR-98-18, 


U.S.  Department  of  Labor,  Room  N- 
2625,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  may  be  transmitted  by  facsimile 
to  (202) 219-5046 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Laurence  Davey,  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N3621,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210, 
(202)  219-7207.  Copies  of  the 
information  collection  requests  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Mr.  Davey  at  (202)  219- 
7207  or  Barbara  Bielaski  at  (202)  21&- 
8076.  For  electronic  copies  of  the 
information  collection  request,  contact 
OSHA's  Web  Page  on  Internet  at  http:/ 
/www.osha-slc.gov  (click  on 
Information  Collection  Requests). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  currently  has 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  the  information 
collection  (records)  requirements 
contained  in  29  CFR  1926.703(a)(2). 
That  approval  will  expire  on  September 
30,  1998,  unless  OSHA  applies  for  an 
extension  of  the  OMB  approval.  This 
notice  initiates  the  process  for  OSHA  to 
request  an  extension  of  the  current  OMB 
approval. 

Section  1926.703(a)(2)  requires  that 
formwork  drawings  or  plans  for  cast-in- 
place  concrete  construction  work  be 
available  at  the  jobsite.  The  information 
is  needed  by  employers,  employees, 
OSHA  compliance  officers,  and  other 
interested  persons  in  the  construction 
industry  to  ensure  concrete  structures 
are  erected  in  a  safe  and  purposeful 
manner.  This  provision  addresses  safety 
and  health  concerns  caused  by 
improperly  designed  and  erected 
formwork.  Such  hazards  could  cause 
partial  or  total  collapse  of  concrete 
structures  and  result  in  serious  or  fatal 
injuries  to  workers. 

Current  Action 

This  notice  requests  an  extension  of  . 
the  current  OMB  approval  of  the 
paperwork  requirements  in  29  CFR 
1926.703(a)(2). 

Type  of  Review:  Extension  of  existing 
approval. 

Agency:  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

Title:  Concrete  and  Masonry 
Construction  (29  CFR  1926.703(a)(2)). 
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OMB  Number:  1218-0095. 

Agency  Number:  Docket  No.  ICR-98- 
18. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  994. 

Estimated  Time  Per  Respondent:  10 
Minutes. 

Total  Burden  Hours:  7,787. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  pubUc  record. 

Signed  at  Washington,  DC,  this  15th  day  of 
June.  1998. 
Charles  N.  }efifr«8s, 
Assistant  Secretary  of  Labor. 
!FR  Doc.  98-16382  Filed  6-18-98;  8:45  am) 

BILUNQ  COOC  4610-2S-4I 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  98-13] 

Construction  Crane  Rating  Chart 
Limitations  Instructions  and  Hand 
Signal  illustrations 

agency:  Occupational  and  Health 
Administration,  Labor. 
ACTION:  Notice  of  proposed  information 
collection  request;  opportunity  for 
public  comment. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  information  collection 
burdens,  is  conducting  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
both  current  and  proposed  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  materials  are 
clearly  understood,  impact  of  collection 
requirements  on  respondents  can  be 
accurately  assessed,  and  requested  data 
can  be  provided  in  the  desired  format. 
Currently,  the  Occupational  Safety  and 
Health  Administration  is  soliciting 
comments  concerning  the  collection  of 
information  requirements  contained  in 
29  CFR  1926.550(a)(1),  (2),  (4)  and  (16). 

The  Agency  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  OSHA's  responsibiUties, 


including  whether  the  information  will 
have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (for  example, 
permitting  electronic  submissions  of 
responses). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18,  1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
ICR  98-13,  U.S.  Department  of  Labor, 
Room  N-2625.  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  may  be 
transmitted  by  facsimile  to  (202)  219- 
5046. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Laurence  Davey,  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N3621,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
(202)  219-7207.  Copies  of  the 
information  collection  requests  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Mr.  Davey  at  (202)  219- 
7207  or  Barbara  Bielaski  at  (202)  219- 
8076.  For  electronic  copies  of  the 
information  collection  request,  contact 
OSHA's  Web  Page  on  Internet  at  httpJ 
/www.osha-slc.gov  (click  on 
Information  Collection  Requests). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Occupational  Safety  and  Health 
Act  of  1970  authorizes  the  promulgation 
of  such  health  and  safety  standards  as 
are  necessary  or  appropriate  to  provide 
safe  or  healthful  employment  and  places 
of  employment.  The  statute  specifically 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  the  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents. 

There  are  several  provisions  in 
OSHA's  crane  and  derrick  standard  that 
require  employers  to  obtain  information 
and  post  it  on  the  crane  or  derrick. 
Specifically,  employers  are  required  to 


post  the  rated  load  capacities, 
recommended  operating  speeds,  special 
hazard  warnings,  and  instructions.  In 
addition,  an  illustration  of  hand  signals 
is  to  be  posted  at  the  jobsite.  OSHA 
believes  this  information  is  normally 
provided  by  the  crane  or  derrick 
manufacturers  as  a  usual  and  customary 
business  practice  and  there  is  a  minimal 
time  burden  in  posting  this  information. 
There  is  also  a  cost  burden  for 
employers  who  field  modify  cranes  or 
derricks  to  obtain  the  information 
(loading  ratings  and  limitations)  for  the 
employer  to  post. 

Current  Action 

This  notice  requests  comment  on 
OSHA's  burden  hour  estimates  prior  to 
seeking  OMB  approval  of  the 
information  collection  requirements  in 
29  CFR  1926.550(a)(1),  (2),  (4)  and  (16). 

Type  of  Review:  Revision. 

Agency:  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor. 

Title:  Construction  Crane  Rating  Chart 
Limitations  Instructions  and  Hand 
Signal  Illustrations  (29  CFR 
1926.550(a)(1)  and  (a)(2),  1926.550(a)(4). 
and  1926.550(a)(16)). 

Agency  Number  Docket  No.  ICR  98- 
13. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  59,944. 

Estimated  Time  Per  Respondent:  5 
minutes  per  respondent. 

Total  Burden  Hours:  4996  hours. 

Total  Annualized  Capital/Start-up 
Costs:  $330,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington.  D.C,  this  15th  day 
of  June,  1998. 
Charles  N.  JeCEress, 
Assistant  Secretary  of  Labor. 
(PR  Doc.  98-16383  Filed  6-18-98;  8:45  am] 

B4LLINQ  CODE  4610-2»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-«&-11] 

Underground  Construction — Air 
Quality  Record 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
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action:  Notice  of  proposed  information 
collection;  opportunity  for  public 
comment. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  information  collection 
buidens,  is  conducting  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
both  ciurent  and  proposed  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  materials  are 
clearly  understood,  impact  of  collection 
requirement  on  respondents  can  be 
accurately  assessed,  and  requested  data 
can  be  provided  in  the  desired  format. 
Currently,  the  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
soliciting  comments  concerning  the 
proposed  extension  of  the  information 
collection  requirements  contained  in  29 
CFR  1926.800.  which  addresses 
underground  construction. 

The  Agency  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  OSHA's 
responsibilities,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (for  example, 
permitting  electronic  submissions  of 
responses). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18, 1998. 
ADOflESSeS:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
ICR-98-11.  U.S.  Department  of  Labor, 
Room  N-2625.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210, 
(202)  219-7894.  Written  comments 
hmited  to  10  pages  or  less  may  be 
transmitted  by  facsimile  to  (202)  219- 
5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Laurence  Davey.  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 


of  Labor,  Room  N3621,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
(202)  219-7207.  Copies  of  the 
information  collection  requests  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Mr.  Davey  at  (202)  219- 
7207  or  Barbara  Bielaski  at  (202)  21»- 
8076.  For  electronic  copies  of  the 
information  collection  request,  contact 
OSHA's  Web  Page  on  Internet  at 
http://www.osha-slc.gov  (click  on 
Information  Collection  Requests). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  currently  has 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  the  information 
collection  (records)  requirements 
contained  in  29  CFR  1926.800(j)(3).  The 
approval  will  expire  on  August  31, 
1998,  unless  OSHA  applies  for  an 
extension  of  the  OMB  approval.  This 
notice  initiates  the  process  for  OSHA  to 
request  an  extension  of  the  current  OMB 
approval. 

Under  §  1926.800(j)(3),  employers  are 
required  to  test  the  atmosphere  at 
underground  work  locations,  and 
prepare  and  retain  a  written  record  of 
these  air  quality  test  findings.  The 
provision  requires  that  employers  retain 
the  record  aboveground  at  the  job  site 
until  completion  of  the  project,  and 
make  it  available  to  the  Secretary  of 
Labor  upon  request.  The  record 
provides  a  means  to  check  the 
effectiveness  of  ventilation  at  the  site 
and  to  evaluate  the  need  to  modify 
ventilation  or  withdraw  employees  from 
a  hazardous  location. 

In  addition,  under 
§  1926.800(t)(3)(xxi),  employers  are 
required  to  inspect  and  test  hoisting 
assemblies  at  the  time  of  installation, 
after  repairs  or  alterations,  after  safety 
devices  have  been  tripped,  and 
annually.  Persons  performing  these 
inspections  and  load  tests  are  to  certify 
when  the  tests  were  performed,  identify 
the  hoist,  and  sign  the  certification  (only 
the  most  recent  certification  must  be 
maintained). 

There  are  also  seven  provisions  in 
§  1926.800  that  contain  posting 
requirements:  Employers  are  required  to 
post  warnings  to  notify  employees  when 
there  are  unused  openings;  a  gassy 
atmosphere  is  present;  testing  results 
show  that  the  atmosphere  is  dangerous; 
smoking  or  open  flames  are  not  allowed 
due  to  fire  hazards;  the  ground  is  not 
stable;  air  lines  are  buried  or  hidden  by 
water  or  debris;  and  when  work  is  being 
done  in  a  shaft  normally  used  for 
hoisting. 


In  the  request  for  an  extension,  OSHA 
is  proposing  to  adjust  the  burden  hours 
downward  to  reflect  increased  use  of 
technologically  advanced  equipment  for 
monitoring  and  advanced  tunneling 
methods,  such  as  microtunneling.  The 
adjustment  also  reflects  a  reassessment 
of  the  estimated  time  to  perform  and 
record  these  air  quality  tests  based  upon 
discussions  with  OSHA  compliance 
personnel  and  industry  specialists  who 
are  knowledgeable  about  underground 
construction,  as  well  as  OSHA's 
inspection  data. 

Current  Action 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (OMB)  approval  of  the 
paperwork  requirements  in  29  CFR 
1926.800(j)(3),  as  well  as  approval  of 
provisions  in  §  1926.800(t)(3)(xxi)  and 
seven  posting  requirements  in  the 
standard. 

Type  of  Review:  Revision. 

Agency:  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

Title:  Underground  Construction  (29 
CFR  1926.800). 

OMB  Number:  1218-0067. 

Agency  Number:  Docket  No.  ICR-98- 
11. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  320. 

Frequency:  On  Occasion. 

Estimated  Time  Per  Respondent: 
Ranges  from  30  seconds  to  record 
monitoring  results,  up  to  1  hour  to 
inspection  and  certify  hoisting 
assemblies. 

Tota]  Burden  Hours:  8,357  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  this  15th  day 
of)une.  1998. 

Charles  N.  Jefifress, 

Assistant  Secretary  of  Labor. 

[PR  Doc.  98-16384  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-08-16] 

Crane-  or  Derrick-Suspended 
Personnel  Platforms  (Jsed  In 
Construction 

AGENCY:  Occupational  Safety  and  Health 

Administration,  Labor. 

ACTION:  Notice  of  proposed  information 

collection;  opportunity  for  public 

comment. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  information  collection 
burdens,  is  conducting  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
both  current  and  proposed  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  materials  are 
clearly  understood,  impact  of  collection 
requirements  on  respondents  can  be 
accurately  assessed,  and  requested  data 
can  be  provided  in  the  desired  format. 
Currently,  the  Occupational  Safety  and 
Health  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirement  contained  in  29  CFR 
1926.550(g)(4)(ii)(I)  (Crane-  or  derrick- 
suspended  persormel  platforms).  The 
Agency  is  particularly  interested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  OSHA's 
responsibilities,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(for  example,  permitting  electronic 
submissions  of  responses). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18, 1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 


No.  ICR-98-16,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3621, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Laurence  Davey,  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3621,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone:  (202)  219-7207 
ext.  131.  Copies  of  the  referenced 
information  collection  request  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Laurence  Davey  at  (202) 
219-7207  ext.  131  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  information  collection 
request,  contact  OSHA's  Web  Page  on 
the  Internet  at  http://wvvrw.osha-slc.gov 
(click  on  Information  Collection 
Requests). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  the  Occupational  Safety 
and  Health  Administration  (OSHA) 
currently  has  approval  from  the  Office 
of  Management  and  Budget  (OMB)  for 
the  information  collection  (record) 
requirements  contained  in  20  CFR 
1926.550(g)(4)(ii)(I).  That  approval  will 
expire  on  September  30,  1998,  unless 
OSHA  applies  for  an  extension  of  the 
OMB  approval.  This  notice  initiates  the 
process  for  OSHA  to  request  an 
extension  of  the  current  OMB  approval. 

Section  1926.550(g)(4)(ii)(I)  requires 
that  personnel  platforms  suspended 
from  cranes  or  derricks  have 
information  posted  on  plates  or  other 
permanent  markings  indicating  the 
weight  of  the  platform  and  its  rated  load 
capacity  or  maximum  intended  load. 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Crane-  or  Derrick-Suspended 
Persormel  Platforms  Used  in 
Construction. 

OMB  Number:  1218-0151. 

Agency  Number:  ICR-98-16. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for 
profit. 

Number  of  Respondents:  2,750. 

Average  time  per  Response:  5 
minutes. 


Estimated  Total  Burden  Hours:  229. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Signed  at  Washington,  DC,  this  15th  day  of 
June,  1998. 
Charles  N.  Jef&ess, 
Assistant  Secretary  of  Labor 
|FR  Doc.  9&-16385  Filed  &-1&-98;  8.45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 


[Docket  No.  ICR-«&-15] 

Construction  Oxygen  and  Toxic  Gas 
Test;  Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 

ACTION:  Nodce  of  proposed  information 
collection;  opportunity  for  public 
comment. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  information  collection 
burdens,  is  conducting  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
both  current  and  proposed  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  materials  are 
clearly  understood,  impact  of  collection 
requirements  on  respondents  can  be 
accurately  assessed,  and  requested  data 
can  be  provided  in  the  desired  format. 
Currently,  the  Occupational  Safety  and 
Health  Administration  is  soliciting 
comments  on  the  collection  of 
information  requirements  contained  in 
29CFRl926.550(a)(ll).  Under  that 
provision,  records  of  oxygen  and  toxic 
gas  tests  must  be  made  whenever 
internal  combustion  engines  of 
construction  cranes  or  derricks  exhaust 
into  enclosed  workspaces. 

The  Agency  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  OSHA's 
responsibilities,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burden  of  the 
proposed  collection  of  information. 
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including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (for  example, 
permitting  electronic  submissions  of 
responses). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18,  1998. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
ICR-98-15,  U.S.  Department  of  Labor, 
Room  N-2625,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  may  be 
transmitted  by  facsimile  to  (202)  219- 
5046. 

F0«  FURTHER  INFORMATION  CONTACT:  Mr. 
Laurence  Davey,  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Room  N3621,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210, 
(202)  219-7207.  A  copy  of  the 
referenced  information  collection 
request  is  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Mr.  Davey  at  (202)  219- 
7207  or  Barbara  Bielaski  at  (202)  219- 
8076.  For  electronic  copies  of  the 
information  collection  request,  contact 
OSHA's  Web  Page  on  Internet  at  http:/ 
/www. osha-slc.gov  (click  on 
Information  Collection  Requests). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  ciurently  has 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  the  information 
collection  requirement  contained  in  29 
CFR  1926.550(a)(ll).  That  approval  will 
expire  on  September  30, 1998,  imless 
OSHA  applies  for  an  extension  of  the 
OMB  approval.  This  notice  initiates  the 
process  for  OSHA  to  request  an 
extension  of  the  current  OMB  approval. 
The  provision  requires  employees  to 
keep  a  record  of  oxygen  and  toxic  gas 
tests  made  when  internal  combustion 
engines  of  construction  cranes  or 
derricks  exhaust  into  enclosed 
workspaces. 

Current  Action 

The  notice  requests  an  extension  of 
the  aurent  OMB  approval  of  the 


paperwork  requirements  in  29  CFR 
1926.550(a)(ll). 

Type  of  Review:  Extension  of  existing 
approval. 

Agency:  Occupational  Safety  and 
Health  Administration,  U.S.  Etepartment 
of  Labor. 

Title:  Construction  Oxygen  and  Toxic 
Gas  Test. 

OMB  Number:  1218-0054. 

Agency  Number:  Docket  No.  ICR-98- 
15. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  50. 

Frequency:  Daily. 

Average  Time  Per  Response:  2 
minutes. 

Total  Burden  Hours:  100. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  of  Office  of 
Management  and  Budget  approval  of  the 
information  collection  (record)  request; 
they  will  also  become  a  matter  of  public 
record. 

Signed  this  15th  day  of  June  1998. 
Charles  N.  Jeffiress, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  98-16386  Filed  6-18-98;  8:45  am) 

BIUJNG  COOE  4610-M-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Na  D-10327,  at  al.] 

Proposed  Exemptions;  Lehman 
Brothers,  Inc. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  doctmient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 
Written  comments  and  hearing 
requests:  All  interested  persons  are 
invited  to  submit  written  comments  or 
request  for  a  hearing  on  the  pending 
exemptions,  unless  otherwise  stated  in 
the  Notice  of  Proposed  Exemption, 
within  45  days  from  the  date  of 
publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  conunent  or  request, 


and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESS:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5507, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Notice  to  interested  persons:  Notice  of 
the  proposed  exemptions  will  be 
provided  to  all  interested  persons  in  the 
manner  agreed  upon  by  the  applicant 
and  the  Department  within  15  days  of 
the  date  of  publication  in  the  Federal 
Register.  Such  notice  shall  include  a 
copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procediires  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836.  32847.  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
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Lehman  Brothers  Inc.  (Lehman)  and 
Lehman  Brothers  Trust  Company  and 
Affiliates  (LBTC)  Located  in  New  York, 
New  York 

(Application  No.  0-10327] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32836.  32847,  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  the  lending  of 
securities  to  Lehman  or  to  any  other 
U.S.  registered  broker-dealer  who  is  an 
affiliate  of  Lehman  (collectively, 
Lehman  Broker-Dealers)  by  employee 
benefit  plans,  including  commingled 
investment  funds  holding  plan  assets 
(the  Client  Plans),  with  respect  to  which 
the  Lehman  Broker-Dealer  is  a  party  in 
interest,  or  for  which  LBTC  or  any  other 
affiliate  of  Lehman,  acts  as  directed 
trustee  or  custodian  and/or  securities 
lending  agent  (or  sub-agent)  for  such 
Client  Plan;  and  (2)  the  receipt  of 
compensation  by  LBTC  in  cormection 
with  these  transactions,  provided  that 
the  following  conditions  are  met: 

1.  Neither  the  Lehman  Broker-Dealers 
nor  LBTC  has  or  exercises  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  assets  of  Client  Plans 
involved  in  the  transaction  (other  than 
with  respect  to  the  investment  of  cash 
collateral  after  the  securities  have  been 
loaned  and  collateral  received),  or 
renders  investment  advise  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets,  including 
decisions  concerning  a  Client  Plan's 
acquisition  or  disposition  of  securities 
available  for  loan; 

2.  Before  a  Client  Plan  participates  in 
a  securities  lending  program  and  before 
any  loan  of  securities  to  the  Lehman 
Broker-Dealers  is  affected,  a  Client  Plan 
fiduciary  who  is  independent  of  LBTC 
and  the  Lehman  Broker-Dealers  must 
have: 

(a)  Authorized  and  approved  a 
securities  lending  authorization 
agreement  with  LBTC  (the  Agency 
Agreement),  where  LBTC  is  acting  as  the 
direct  securities  lending  agent; 

(b)  Authorized  and  approved  the 
primary  securities  lending  authorization 
agreement  (the  Primary  Lending 
Agreement)  with  the  primary  lending 
agent,  where  LBTC  is  lending  securities 


under  a  sub-agency  arrangement  with 
the  primary  lending  agent;' 

(cj  Approved  the  general  terms  of  the 
securities  loan  agreement  (the  Basic 
Loan  Agreement)  between  such  Client 
Plan  and  the  borrower,  the  Lehman 
Broker-Dealers,  the  specific  terms  of 
which  are  negotiated  and  entered  into 
by  LBTC; 

3.  A  Client  Plan  may  terminate  the 
securities  lending  agency  agreement  at 
any  time  without  penalty  on  five  (5) 
business  days  notice,  whereupon  the 
Lehman  Broker-Dealers  shall  deliver 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  in  the  event 
of  reorganization,  recapitalization  or 
merger  of  the  issuer  of  the  borrowed 
securities)  to  the  plan  within  (a)  the 
customary  delivery  period  for  such 
securities,  (b)  five  (5)  business  days,  or 
(c)  the  time  negotiated  for  such  delivery 
by  the  Client  Plan  and  the  Lehman 
Broker-Dealers,  whichever  is  less; 

4.  LBTC  (or  another  custodian  on 
behalf  of  the  Client  Plan)  will  receive 
from  the  Lehman  Broker-Dealers  either 
by  physical  delivery,  book  entry  in  a 
securities  depository,  wire  transfer  or 
similar  means  collateral  consisting  of 
U.S.  dollars,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  irrevocable  U.S.  bank 
letters  of  credit  (issued  by  an  entity 
other  than  the  Lehman  Broker-Dealers) 
or  other  collateral  permitted  under 
Prohibited  Transaction  Exemption  (PTE) 
81-6  (as  amended  from  time  to  time  or, 
alternatively,  any  additional  or 
superceding  class  exemption  that  may 
be  issued  to  cover  securities  lending  by 
employee  benefit  plans)  ^  by  the  close  of 
business  on  or  before  the  day  the  loaned 
securities  are  delivered  to  the  Lehman 
Broker-Dealers; 

5.  The  market  value  of  the  collateral 
wrill  initially  equal  at  least  102  percent 
of  the  market  value  of  the  loaned 
securities.  If  the  market  value  of  the 


'  When  L3TC  acts  as  sub-agent,  rather  than  the 
primary  lending  agent,  the  primary  lending  agent  is 
receiving  no  section  406(b)  of  the  Act  relief  herein. 
In  such  situations,  the  primary  lending  agent  may 
be  provided  relief  by  Prohibited  Transaction  Class 
Exemption  (PTE)  81-6  and  PTE  82-63.  PTE  81-6 
was  published  at  46  PR  7527.  January  23.  1981.  as 
amended  at  52  FR  18754,  May  19,  1987,  and  PTE 
82-63  was  published  at  47  FR  14804.  April  6,  1982. 

'The  Department  notes  that  this  proposed 
exemption  would  provide  relief  from  the 
restrictions  of  section  406(a)  as  well  as  section 
406(b)(1)  and  (b)(2)  of  the  Act.  whereas  PTE  81-6 
provides  relief  only  for  securities  lending 
transactions  which  would  violate  section  406(a)  of 
the  Act.  Thus,  any  amendments  that  may  be  made 
by  the  Department  to  PTE  8 1-6  which  would 
permit  different  types  of  assets  to  be  used  as 
collateral  for  a  securities  loan  would  not  allow  the 
use  of  such  assets  as  collateral  under  this  proposed 
exemption  to  the  extent  that  the  transactions 
covered  by  this  exemption  (if  granted)  would 
require  relief  from  seaion  406(b)  of  the  Act. 


collateral  on  the  close  of  trading  on  a 
business  day  falls  below  100  percent  of 
the  market  value  of  the  borrowed 
securities  at  the  close  of  business  on 
that  day,  the  Lehman  Broker-Dealers 
will  deliver  additional  collateral  on  the 
following  day  such  that  the  market 
value  of  the  collateral  will  again  equal 
102  percent.  The  Basic  Loan  Agreement 
will  give  the  Client  Plans  a  continuing 
security  interest  in,  and  a  lien  on,  the 
collateral.  LBTC  will  monitor  the  level 
of  the  collateral  daily; 

6.  All  the  procedures  regarding  the 
seairities  lending  activities  will  at  a 
minimum  conform  to  the  applicable 
provisions  of  PTE  81-6  and  PTE  82-63; 

7.  In  the  event  the  Lehman  Broker- 
Dealer  fails  to  return  securities  within  a 
designated  time,  the  Client  Plan  will 
have  the  right  under  the  Basic  Loan 
Agreement  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 
purchase  price.  If  the  collateral  is 
insufficient  to  satisfy  the  Lehman 
Broker-Dealers  obligation  to  return  the 
Client  Plan's  securities,  the  Lehman 
Broker-Dealer  will  indemnify  the  Client 
Plan  with  respect  to  the  difference 
between  the  replacement  cost  of 
securities  and  the  market  value  of  the 
collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  incurred  by  the  Client  Plan 
plus  applicable  interest  at  a  reasonable 
rate,  including  any  attorneys  fees 
incurred  by  the  Client  Plan  for  legal 
action  arising  out  of  default  on  the 
loans,  or  failure  by  the  Lehman  Broker- 
Dealer  to  properly  indemnify  the  Client 
Plan; 

8.  The  Client  Plan  will  receive  the 
equivalent  of  all  distributions  made  to 
the  holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  securities,  or  other 
distributions; 

9.  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  the  Lehman  Broker-Dealers; 
provided,  however,  that — 

(a)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Client  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  under  29  CFR  2510.3-101 
(the  Plan  Asset  Regulation),  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  Lehman  Broker- 
Dealers,  the  foregoing  $50  milUon 
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requirement  shall  be  deemed  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million;  provided  that  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  entity  is  not  the  employer  or  an 
affiliate  of  the  employer,  such  fiduciary 
has  total  assets  under  its  management 
and  control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(b)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
securities  lending  arrangements  with 
the  Lehman  Broker-Dealers,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  milUon  tiireshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of$100miUion. 

(In  addition,  none  of  the  entities 
described  above  are  formed  for  the  sole 
purpose  of  making  loans  of  securities.) 

10.  With  respect  to  any  calendar 
quarter,  at  least  50  percent  or  more  of 
the  outstanding  dollar  value  of 
securities  loans  negotiated  on  behalf  of 
Client  Plans  will  be  to  unrelated 
borrowers. 

11.  The  terms  of  each  loan  of 
securities  by  the  Client  Plans  to  the 
Lehman  Broker-Dealer  will  be  at  least  as 
favorable  to  such  plans  as  those  terms 
which  would  exist  in  a  comparable 
arm's-length  transaction  between 
unrelated  parties; 

12.  Each  Client  Plan  will  receive 
monthly  reports  on  the  transactions,  so 


that  an  independent  fiduciary  of  such 
plan  may  monitor  the  securities  lending 
transactions  with  the  Lehman  Broker- 
E)ealer, 

13.  Before  entering  into  the  Basic 
Loan  Agreement  and  before  a  Client 
Plan  lends  any  seciirities  to  the  Lehman 
Broker-Dealer,  an  independent  fiduciary 
of  such  Chent  Plan  will  receive 
sufficient  information,  concerning  the 
financial  condition  of  the  Lehman 
Broker-Dealer,  including  the  audited 
and  unaudited  financial  statements  of 
the  Lehman  Broker-Dealer; 

14.  The  Lehman  Broker-Dealer  will 
provide  to  a  Client  Plan  prompt  notice 
at  the  time  of  each  loan  by  such  plan  of 
any  material  adverse  changes  in  the 
Lehman  Broker-Dealer's  financial 
condition,  since  the  date  of  the  most 
recently  furnished  financial  statements; 

15.  With  regard  to  the  "exclusive 
borrowing"  agreement  (as  described 
below],  the  Lehman  Broker-Dealer  will 
directly  negotiate  the  agreement  with  a 
Client  Plan  fiduciary  who  is 
independent  of  the  Lehman  Broker- 
Dealers  and  LBTC,  and  such  agreement 
may  be  terminated  by  either  party  to  the 
agreement  at  any  time; ' 

16.  The  Client  Plan:  (a)  receives  a 
reasonable  fee  that  is  related  to  the 
value  of  the  borrowed  securities  and  the 
duration  of  the  loan,  or  (b)  has  the 
opportunity  to  derive  compensation 
through  the  investment  of  cash 
collateral.  In  the  case  of  cash  collateral, 
the  Client  Plan  may  pay  a  loan  rebate  or 
similar  fee  to  the  Lehman  Broker-Dealer, 
if  such  fee  is  not  greater  than  the  fee  the 
Client  Plan  would  pay  an  unrelated 
party  in  an  arm's  length  transaction; 

17.  In  the  event  that  a  Lehman  Broker- 
Dealer  is  also  the  securities  lending 
agent  for  a  Client  Plan,  LBTC  shall  act 
as  seoirities  lending  sub-agent  in 
connection  with  any  loan  of  securities 
to  the  Lehman  Broker-Dealer; 

18.  Prior  to  the  Client  Plan's  approval 
of  the  lending  of  its  securities  to  the 
Lehman  Broker-Dealers,  a  copy  of  the 
exemption,  if  granted,  (and  this  notice 
of  pendency)  will  be  provided  to  the 
Chent  Plan;  and 

19.  Lehman  maintains  or  causes  to  be 
maintained  within  the  United  States  for 
a  period  of  six  years  fitim  the  date  of 
such  transaction  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (20)  below  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met;  except 
that  a  party  in  interest  with  respect  to 


^The  termination  will  be  without  penalty  to  the 
Client  Plan,  except  for  the  return  to  the  Lehman 
Broker-[)ealers  of  a  part  of  any  flat  fee  paid  by  the 
Lehman  Broker-Dealers  to  the  Client  Plan,  if  the 
Client  Plan  has  terminated  its  exclusive  borrowing 
agreement  with  the  Lehman  BrokerOealers. 


an  employee  benefit  plan,  other  than 
Lehman  or  the  Lehman  Broker-Dealers, 
shall  not  be  subject  to  a  civil  penalty 
under  section  502(i)  of  the  Act  or  the 
taxes  imposed  by  section  4975  (a)  or  (b) 
of  the  Code,  if  such  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  this  section, 
and  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred  if,  due  to 
circimistances  beyond  the  control  of 
Lehman  or  the  Lehman  Broker-Dealers, 
such  records  are  lost  or  destroyed  prior 
to  the  end  of  such  six  year  period; 

20.  (i)  Except  as  provided  in 
subparagraph  (ii)  of  this  paragraph  (20) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (19)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(a)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the 
Securities  and  Exchange  Commission, 

(b)  Any  fiduciary  of  a  Client  Plan  or 
any  duly  authorized  representative  of 
such  fiduciary, 

(c)  Any  contributing  employer  to  any 
Client  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(d)  Any  participant  or  beneficiary  of 
any  Client  Plan,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(ii)  None  of  the  persons  described  in 
subparagraphs  Cb)-{d)  of  this  paragraph 
(20)  shall  be  authorized  to  examine 
trade  secrets  of  Lehman  or  the  Lehman 
Broker-Dealers,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential 

Summary  of  Facts  and  Representations 

1.  Lehman,  a  Delaware  corporation,  is 
the  principal  operating  subsidiary  of 
Lehman  Brothers  Holdings  Inc.  (LB 
Holdings),  also  a  Delaware  corporation. 
Lehman  is  one  of  the  largest  full-line 
investment  service  firms  in  the  United 
States,  and  is  registered  with  and 
regulated  by  the  Securities  and 
Exchange  Conunission  (SEC).  Lehman  is 
a  member  of  the  New  York  Stock 
Exchange  and  other  principal  securities 
exchanges  in  the  United  States,  and  is 
also  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 
As  of  November  30, 1995,  Lehman  had 
$82.6  billion  in  assets. 

2.  Lehman  and  the  Lehman  Broker- 
Dealers  acting  as  principals,  borrow 
securities  from  institutions  and  either 
utilize  such  securities  to  satisfy  their 
own  needs,  or  re-lend  these  securities  to 
borrowing  brokerage  firms  and  other 
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entities  which  need  a  particular  security 
for  certain  periods  of  time.  Borrowers 
often  need  securities  to  satisfy  deliveries 
in  cases  of  short  sales,  or  where  a  broker 
fails  to  receive  securities  it  is  required 
to  deliver.  Lehman  Broker-Dealers 
borrow  and  lend  approximately  $50 
billion  of  securities  on  an  average  daily 
basis,  and  are  among  the  largest 
institutional  securities  borrowers  and 
lenders  in  the  United  States.  In  making 
such  loans,  the  Lehman  Broker-Dealers 
carefully  review  the  credit-worthiness  of 
its  counterparties. 

3.  LBTC  is  an  affiliate  of  Lehman,  and 
is  a  wholly  owned  subsidiary,  organized 
and  chartered  by  LB  Holdings  as  a 
limited  purpose  trust  company  under 
the  laws  of  the  State  of  New  York.  LBTC 
has  its  principal  executive  offices  in 
New  York.  New  York.  LBTC  provides  a 
variety  of  services  to  its  clients, 
including  custodial  services  and 
securities  lending  services  as  a  direct 
securities  lending  agent.  LBTC  may  also 
be  retained  from  time  to  time  by 
primary  securities  lending  agents  to 
provide  securities  lending  services  in  a 
sub-agent  capacity  with  respect  to 
portfolio  securities  of  clients  of  such 
primary  securities  lending  agents.  As  a 
securities  lending  sub-agent.  LBTC's 
role  (i.e.,  negotiating  the  terms  of  the 
loans  with  borrowers  pursuant  to  a 
client-approved  form  of  a  loan 
agreement,  and  monitoring  receipt  of, 
and  marking-to-market,  the  required 
collateral)  parallels  those  under  the 
lending  transactions  for  which  LBTC 
acts  as  a  primary  lending  agent  on 
behalf  of  its  clients. 

4.  An  institutional  investor,  such  as  a 
pension  fund,  lends  securities  in  its 
portfolio  to  a  broker-dealer  or  a  bank  to 
earn  a  fee  in  addition  to  any  interest, 
dividends,  or  other  distributions  paid 
on  the  loaned  securities.  The  lender 
generally  requires  that  the  security  loans 
be  fully  collateralized,  and  the  collateral 
usually  is  cash  or  high  quality  liquid 
securities  issued  by  the  U.S. 
Government,  or  Federal  Agency 
obligations  or  certain  bank  letters  of 
credit.  When  the  collateral  is  cash,  the 
lender  generally  invests  the  cash  and 
rebates  a  portion  of  the  earnings  on  such 
collateral  to  the  borrower.  The  fee 
received  by  the  lender  is  the  difference 
between  the  earnings  on  the  collateral 
and  the  amount  of  the  rebate  that  is  paid 
to  the  borrower.  When  a  securities  loan 
is  collateralized  with  U.S.  Government 
or  Federal  Agency  securities  or  with 
letters  of  credit  issued  by  a  bank,  the  fee 
is  paid  directly  by  the  borrower  to  the 
lender. 

Institutional  investors  often  utilize  the 
services  of  an  agent  in  performing 
securities  lending  transactions.  The 


lending  agent  is  paid  a  fee  for  its 
services  which  may  be  a  percentage  of 
the  income  earned  by  the  investor  from 
lending  its  securities.  The  applicants 
represent  that  the  essential  functions 
which  define  a  securities  lending  agent 
are  identifying  appropriate  borrowers  of 
securities  and  negotiating  loan  terms  to 
the  borrowers.  Certain  services  which 
are  ancillary  to  securities  lending 
include  monitoring  the  level  of 
collateral,  the  value  of  loaned  securities, 
and  in  some  instances,  investing  the 
collateral. 

5.  LBTC  and  Lehman  request  an 
exemption  for  the  lending  of  securities 
owrned  by  the  Client  Plans,  with  respect 
to  which  the  Lehman  Broker-Dealer  is  a 
party  in  interest,  or  for  which  LBTC  will 
serve  as  directed  trustee  or  custodian 
and/or  securities  lending  agent  (or  sub- 
agent),*  following  disclosure  to  the 
Client  Plans  of  LBTC's  affiliation  with 
the  Lehman  Broker-Dealer,  under  either 
of  the  two  arrangements  described  as 
Plan  A  and  Plan  B.  and  for  receipt  of 
compensation  by  LBTC  in  connection 
with  such  transactions.  Neither  LBTC 
nor  the  Lehman  Broker-Dealers  will 
have  discretionary  authority  or  control 
over  the  Client  Plans'  decisions 
concerning  the  acquisition  or 
disposition  of  securities  available  for 
lending.  However,  because  LBTC  under 
the  Plan  A  arrangement  and  the  Lehman 
Broker-Dealers  under  the  Plan  B 
arrangement  (as  discussed  further 
below),  will  have  discretion  with 
respect  to  whether  there  is  a  loan  of  the 
Client  Plan  securities  to  the  Lehman 
Broker- Dealers,  the  lending  of  securities 
to  the  Lehman  Broker-Dealers  under 
such  arrangements  may  be  outside  the 
scope  of  relief  provided  by  PTE  81-6 
and  PTE  82-63.' 


'Future  references  to  LBTC's  performance  of 
services  as  securities  lending  agent  should  be 
deemed  to  include  its  parallel  performance  as  a 
securities  lending  sub-agent,  and  references  to  the 
Client  Plans  should  be  deemed  to  include  those 
plans  for  which  LBTC  is  acting  as  a  sub-agent  with 
respect  to  securities  lending  activities,  unless 
otherwise  specifically  indicated  or  by  the  context  of 
reference. 

'PTE  81-6  (46  FR  7527.  January  23,  1981,  as 
amended  at  52  FR  18754,  May  19. 1987)  provides 
an  exemption  under  certain  conditions  from  section 
406(a)(1)(A)  through  (D)  of  the  Act  and  the 
corresponding  provisions  of  section  4975(c)  of  the 
Code  for  the  lending  of  securities  that  are  assets  of 
an  employee  benefit  plan  to  certain  broker-dealers 
or  banks  which  are  parties  in  interest.  However, 
condition  1  of  PTE  81-6  requires,  in  part,  that 
neither  the  borrower  nor  an  affiliate  of  the  borrower 
has  discretionary  authority  or  control  with  respect 
to  the  investment  of  the  plan  assets  involved  in  the 
transaction. 

PTE  82-63  (47  FR  14804.  April  6, 1982)  provides 
an  exemption  under  specified  conditions  from 
section  406(b)(1)  of  the  Act  and  section 
4975(c)(1)(E)  of  the  Code  for  the  payment  of 
compensation  to  a  plan  fiduciary  for  services 
rendered  in  cotmection  with  loans  of  plan  assets 


6.  When  a  loan  of  securities  by  a 
Client  Plan  is  collateralized  with  cash, 
LBTC,  at  the  Ghent  Plan's  direction,  will 
either  transfer  such  cash  collateral  to  the 
Client  Plan  or  its  designated  agent  for 
investment.  Alternatively,  LBTC  may 
invest  the  cash  in  short-term  securities 
or  interest-bearing  accounts.  In  either 
case,  LBTC  will  rebate  a  portion  of  the 
earnings  on  the  cash  collateral  to  the 
Lehman  Broker-Dealers  on  behalf  of  the 
Client  Plan.  The  Lehman  Broker- Dealers 
will  pay  a  fee  to  the  Client  Plan  based 
on  the  value  of  the  loaned  securities 
where  the  collateral  consists  of 
obligations  other  than  cash.  Under  the 
Plan  A  arrangement  and.  in  some 
instances,  under  the  Plan  B  arrangement 
(see  paragraph  24  for  the  types  of 
lending  services  which  may  be  provided 
to  the  Client  Plans  by  LBTC  under  Plan 
B  arrangement),  the  Client  Plan  will  pay 
a  fee  to  LBTC  for  providing  lending 
services  to  the  Ghent  Plan,  which  will 
reduce  the  income  earned  by  the  Client 
Plan  from  lending  its  securities  to  the 
Lehman  Broker-Dealers.  The  Client  Plan 
and  LBTC  will  agree  in  advance  to  this 
fee,  which  will  represent  a  percentage  of 
the  income  the  Ghent  Plan  earns  from 
its  lending  activities. 

Several  safeguards,  described  more 
fully  below,  are  incorporated  into  the 
application  to  ensure  the  protection  of 
the  Client  Plans'  assets  involved  in 
these  securities  lending  transactions.  In 
addition,  the  applicants  represent  that 
both  the  Plan  A  and  Plan  B 
arrangements  described  herein 
incorporate  the  relevant  condition? 
contained  in  PTE  81-6  and  PTE  82-63. 

7.  Plan  A.  Where  LBTC  is  the  direct 
securities  lending  agent,  a  fiduciary  of  a 
Client  Plan  who  is  independent  of  LBTC 
and  the  Lehman  Broker-Dealers  will 
sign  a  securities  lending  agency 
agreement  (the  Agency  Agreement)  with 
LBTC  before  the  Ghent  Plan  participates 
in  the  LBTC  securities  lending  program. 
The  Agency  Agreement  will,  among 
other  things,  describe  the  operation  of 
the  lending  program,  prescribe  the  form 
of  the  securities  loan  agreement  to  be 
entered  into  on  behalf  of  the  Ghent  Plan 
with  the  borrowers,  identify  the 
securities  which  are  available  to  be  lent, 
required  collateral  and  daily  marking-to- 
market,  and  provide  the  list  of 
permissible  borrowers,  including  the 
Lehman  Broker-Dealers.  The  Agency 
Agreement  will  also  set  forth  the  basis 
and  rate  for  LBTC's  compensation  from 
the  Client  Plan  for  the  performance  of 
securities  lending  services.  The  Ghent 


that  are  securities.  PTE  82-63  permits  the  payment 
of  compensation  to  a  plan  fiduciary  for  the 
provision  of  securities  lending  services  only  if  the 
loan  of  securities  itself  is  not  prohibited  under 
section  406(a)  of  the  Act 
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Plan  may  terminate  the  Agency 
Agreement  at  any  time,  without  penahy, 
on  no  more  than  five  business  days' 
notice. 

8.  The  Agency  Agreement  will 
contain  provisions  regarding 
designation  by  the  Client  Plan  of  the 
Lehman  Broker-Dealer  as  an  approved 
borrower.  Specifically,  the  Client  Plan 
will  acknowledge  that  the  Lehman 
Broker-Dealer  is  an  affiliate  of  LBTC. 
Pursuant  to  the  Agency  Agreement, 
LBTC  will  represent  to  the  Client  Plan 
that  each  loan  made  to  the  Lehman 
Broker-Dealer  on  behalf  of  the  Client 
Plan  will  be  at  mfu'ket  rates,  and  in  no 
event  less  favorable  to  the  Client  Plan 
than  a  loan  of  such  securities,  made  at 
the  same  time  and  under  the  same 
cinnimstances,  to  an  unaffiliated 
borrower. 

9.  When  LBTC  is  lending  securities 
under  a  sub-agency  arrangement,  the 
primary  lending  agent  will  enter  into  a 
securities  lending  agency  agreement  (the 
Primary  Lending  Agreement)  with  a 
fiduciary  of  the  Client  Pltm,  who  is 
independent  of  such  primary  lending 
agent,  LBTC  and  the  Lehman  Broker- 
Dealers,  before  the  Client  Plan 
participates  in  the  securities  lending 
program.  Except  as  set  forth  in 

G graph  10  below,  the  primary 
ing  agent  will  be  unaffiliated  with 
LBTC  and  the  Lehman  Broker-Dealers. 
The  Primary  Lending  Agreement  will 
contain  substantive  provisions  akin  to 
those  in  the  Agency  Agreement 
described  above,  relating  to  the 
description  of  the  operation  of  the 
lending  program,  use  of  an  approved 
form  of  securities  loan  agreement, 
identification  of  securities  which  are 
available  to  be  lent,  required  collateral 
and  daily  marking-to-market,  and 
provision  of  a  Ust  of  approved 
borrowers  (which  will  include  the 
Lehman  Broker-Dealers).  The  Primary 
Lending  Agreement  will  specifically 
authorize  the  primary  lending  agent  to 
appoint  sub-agents,  including  LBTC,  to 
facilitate  its  performance  of  secvuities 
lending  agency  functions.  Where  LBTC 
is  to  act  as  a  sub-agent,  the  Primary 
Lending  Agreement  will  expressly 
disclose  that  LBTC  is  to  so  act.  The 
Primary  Lending  Agreement  will  also 
set  forth  the  basis  and  rate  for  the 
primary  lending  agent's  compensation 
from  the  Qient  Plan  for  the  performance 
of  securities  lending  services,  and  will 
authorize  the  primary  lending  agent  to 

f)ay  a  portion  of  its  fee,  as  the  primary 
ending  agent  determines  in  its  sole 
discretion,  to  any  sub-agent(s)  it  retains 
pursuant  to  the  authority  granted  under 
such  agreement.  The  Client  Plan  may 
terminate  the  Primary  Lending 
Agreement  at  any  time,  without  penalty. 


on  no  more  than  five  business  days' 
notice. 

Piirsuant  to  its  authority  to  appoint 
sub-agents,  the  primary  lending  agent 
will  enter  into  a  securities  lending  sub- 
agency  agreement  (the  Sub- Agency 
Agreement)  with  LBTC  under  which  the 
primary  lending  agent  will  retain  and 
authorize  LBTC.  as  sub-agent,  to  lend 
seciirities  of  the  primary  lending  agent's 
clients,  subject  to  the  same  terms  and 
conditions  as  are  specified  in  the 
Primary  Lending  Agreement.  Thus,  for 
example,  the  form  of  basic  loan 
agreement  (described  in  paragraph  12 
below)  will  be  the  same  as  that 
approved  by  the  Client  Plan  fiduciary  in 
the  Primary  Lending  Agreement,  and 
the  list  of  permissible  borrowers  under 
the  Sub-Agency  Agreement  (which  will 
include  the  Lehman  Broker-Dealers) 
will  be  limited  to  those  approved 
borrowers  listed  as  such  under  the 
Primary  Lending  Agreement. 

The  Sub-Agency  Agreement  will 
contain  provisions  which  are  in 
substance  comparable  to  those 
described  in  paragraphs  7  and  8  above, 
which  would  appear  in  the  Agency 
Agreement  in  situations  where  LBTC  is 
the  primary  lending  agent.  In  this 
regard,  LBTC  will  make  the  same 
representation  in  the  Sub-Agency 
Agreement  as  described  in  paragraph  8 
above  with  respect  to  arm's-length 
dealings  with  the  Lehman  Broker- 
Dealers.  The  Sub- Agency  Agreement 
will  also  set  forth  the  basis  and  rate  for 
LBTC's  compensation  to  be  paid  by  the 
primary  lending  agent. 

10.  Lehman  has  been  informed  that 
some  Client  Plans  will  not  be  able  to 
hire  LBTC  as  direct  sec\irities  lending 
agent,  because  imder  the  provisions  of 
that  Plan  any  such  agent  for  such  Client 
Plans  is  required  to  be  registered  as  a 
broker-dealer  with  the  Securities  and 
Exchange  Connnission  (SEC).  In  these 
cases,  the  applicants  propose  that  a 
Lehman  Broker-Dealer,  which  is 
registered  as  a  broker-dealer  with  the 
SEC,  will  act  as  a  primary  lending  agent 
and  LBTC  will  act  as  sub-agent.  In  other 
respects  the  sub-agency  relationship 
will  operate  as  set  forth  in  p>aragraph  (9) 
above. 

11.  In  all  cases,  LBTC  will  maintain 
transactional  and  market  records 
sufficient  to  assure  compliance  with  its 
representation  that  all  loans  to  the 
Lehman  Broker-Dealers  are  effectively  at 
arms-length  terms.  Such  records  will  be 
provided  to  the  Client  Plan  fiduciary, 
who  is  independent  of  LBTC  and  the 
Lehman  Broker-Dealers,  in  the  manner 
and  format  agreed  to  by  the  Client  Plan 
fiduciary  and  LBTC,  without  charge  to 
the  Client  Plan. 


12.  LBTC,  under  the  Agency 
Agreement,  as  securities  lending  agent 
for  the  Client  Plans,  will  negotiate  a 
master  securities  borrowing  agreement 
with  a  schedule  of  modifications 
attached  thereto  (the  Basic  Loan 
Agreement)  with  the  Lehman  Broker- 
Dealers  on  behalf  of  the  Client  Plans.  An 
independent  fiduciary  of  the  Client  Plan 
will  approve  the  form  of  the  Basic  Loan 
Agreement  before  such  fiduciary 
executes  the  Agency  Agreement.  The 
Basic  Loan  Agreement  will  specify, 
among  other  things,  the  right  of  the 
Client  Plan  to  terminate  a  loan  at  any 
time  and  the  Client  Plan's  rights  in  the 
event  of  any  default  by  the  Lehman 
Broker-Dealers.  The  Basic  Loan 
Agreement  will  set  forth  the  basis  for 
compensation  to  the  Client  Plan  for 
lending  securities  to  the  Lehman 
Broker-Dealers  under  each  category  of 
collateral.  The  Basic  Loan  Agreement 
will  also  contain  a  requirement  that  the 
Lehman  Broker-Dealers  must  pay  all 
transfer  fees  and  transfer  taxes  related  to 
the  security  loans. 

13.  Prior  to  making  any  loans  under 
the  Basic  Loan  Agreement,  the  Lehman 
Broker-Dealers  will  furnish  its  most 
recent  available  audited  and  unaudited 
financial  statements  to  LBTC  (assuming 
LBTC  does  not  already  possess  such 
statements),  which,  in  turn,  will  provide 
such  statements  to  the  Client  Plan 
before  the  independent  fiduciary  of  the 
Client  Plan  is  asked  to  approve  the 
terms  of  the  Basic  Loan  Agreement.  The 
terms  of  the  Basic  Loan  Agreement  will 
contain  a  requirement  that  the  Lehman 
Broker-Dealer  must  give  prompt  notice 
at  the  time  of  the  loan  of  any  material 
adverse  changes  in  its  financial 
condition  since  the  date  of  the  most 
recently  furnished  financial  statements. 
If  any  such  changes  have  taken  place. 
LBTC  will  request  that  the  independent 
fiduciary  of  the  Client  Plan  approve  the 
loan  in  view  of  the  changed  financial 
condition. 

14.  As  noted  above,  the  agreement  by 
LBTC  to  provide  securities  lending 
services,  as  agent,  to  a  Client  Plan  will 
be  embodied  in  the  Agency  Agreement. 
The  Client  Plan  and  LBTC  will  agree  to 
an  arrangement  under  which  LB'TC  will 
be  compensated  for  its  services  as  the 
lending  agent  prior  to  the 
commencement  of  any  lending  activity. 
Similarly,  with  respect  to  arrangements 
under  which  LBTC  is  acting  as 
securities  lending  sub-agent,  the  agreed 
upon  fee  arrangement  of  the  primary 
lending  agent  will  be  set  forth  in  the 
Primary  Lending  Agreement,  and  such 
agreement  will  specifically  authorize 
the  primary  lending  agent  to  pay  a 

[)ortion  of  such  fee,  as  the  primary 
ending  agent  determines  in  its  sole 
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discretion,  to  any  sub-agent,  including 
LBTC.  which  is  to  provide  securities 
lendii^  services  to  the  plan.* 

15.  Mch  time  a  Client  Flan  loans 
securities  to  the  Lehman  Broker-Dealers 
pursuant  to  the  Basic  Loan  Agreement, 
the  Lehman  Broker-Dealers  will  execute 
a  designation  letter  specifying  the 
material  terms  of  the  loan,  including  the 
securities  to  be  loaned,  the  required 
level  of  collateral,  and  the  fee  or  rebate 
payable,  and  any  special  delivery 
instructions.  The  terms  of  each  loan  will 
be  at  least  as  favorable  to  the  Client  Plan 
as  those  of  a  comparable  arm's-length 
transaction  between  unrelated  parties. 

16.  LBTC  will  establish  each  day  a 
written  schedule  of  lending  fees '  and 
rebate  rates*  to  assure  uniformity  of 
treatment  among  borrowing  brokers  and 
to  limit  the  discretion  LBTC  would  have 
in  negotiating  securities  loans  to  the 
Lehman  Broker-Dealers.  Loans  to  the 
Lehman  Broker- Dealers  on  any  day  will 
be  made  at  rates  on  the  daily  schedule 
or  at  rates  which  may  be  more 
advantageous  to  the  Client  Plans.  In  no 
case  will  the  loans  be  made  to  the 
Lehman  Broker-Dealers  at  rates  or 
lending  fees  less  advantageous  to  the 
Client  Plan  than  those  on  the  schedule. 

The  rebate  rates,  which  are 
established  for  cash  collateral  loans 
made  by  the  Client  Plans,  will  take  into 
account  the  potential  demand  for  the 
loaned  securities,  the  applicable 
benchmark  cost  of  funds  indices 
(typically,  the  U.S.  Federal  Funds  Rate 
established  by  the  Federal  Reserve 
System  (Federal  Funds),  the  overnight 
"REPO"'  rate,  or  the  like]  and  the 


*The  foregoing  provisions  describe  arrangements 
comparable  to  conditions  (c)  and  (d)  of  PTE  82-63 
which  require  that  the  payment  of  compensation  to 
a  "lending  fiduciary"  is  made  under  a  written 
instrument  and  is  subject  to  prior  written 
authorization  of  an  independent  "authorizing 
fiduciary."  In  the  event  that  a  commingled 
investment  fund  will  participate  in  the  securities 
lending  program,  the  special  rule  applicable  to  such 
funds  concerning  the  authorization  of  the 
compensation  arrangement  set  forth  in  paragraph  (f) 
of  PTE  82-63  will  be  satisfied. 

''  LBTC  will  adopt  minimum  daily  lending  fees  for 
non<ash  collateral  payable  by  the  Lehman  Broker- 
Dealer  to  LBTC  on  behalf  of  the  Client  Plans.  LBTC 
will  submit  the  method  for  determining  such 
minimum  daily  lending  fees  to  an  independent 
fiduciary  of  the  Client  Plan  for  approval  before 
initially  lending  any  securities  to  a  Lehman  Broker- 
Dealer  on  behalf  of  a  Client  Plan. 

•  LBTC  will  adopt  maximum  daily  rebate  rates 
with  respect  to  securities  loans  collateralized  with 
cash  collateral.  LBTC  will  submit  the  method  for 
determining  such  maximum  daily  rebate  rates  to  an 
independent  fiduciary  of  a  Client  Plan  for  approval 
before  initially  lending  any  securities  to  the 
Lehman  Broker-Dealer  on  behalf  of  such  Client 
Plan. 

*  An  overnight  "REPO"  is  an  overnight 
repurchase  agreement  which  is  an  arrangement 
whereby  securities  dealers  and  banks  finance  their 
inventories  of  Treasury  bills,  notes,  and  bonds.  The 
dealer  or  bank  sells  securities  to  an  investor  with 


anticipated  investment  return  on 
overnight  investments  which  are 
permitted  by  the  Client  Plan  Fiduciary. 
The  lending  fees,  which  are  established 
with  respect  of  loans  made  by  the  Client 
Plans  collateralized  by  other  than  cash, 
will  be  set  daily  to  reflect  conditions  as 
influenced  by  potential  market  demand. 

LBTC  will  negotiate  rebate  rates  for 
cash  collateral  payable  to  each 
borrower,  including  the  Lehman  Broker- 
Dealers,  on  behalf  of  a  Client  Plan. 
Where,  for  example,  cash  collateral 
derived  from  an  overnight  loan  is 
intended  to  be  invested  in  a  generic 
repurchase  agreement,  any  rebate  fee 
determined  with  respect  to  an  overnight 
repurchase  agreement  benchmark  will 
be  set  below  the  appUcable  "ask" 
quotation  therefor.  Where  cash 
collateral  is  derived  from  a  loan  with  an 
expected  maturity  date  (term  loan)  and 
is  intended  to  be  invested  in 
instruments  with  similar  maturities,  the 
maximum  rebate  fee  will  be  less  than 
the  investment  return  (assuming  no 
investment  default).  With  respect  to  any 
loan  to  the  Lehman  Broker-Dealers, 
LBTC  will  not  knowingly  negotiate  a 
rebate  rate  with  respect  to  such  loan 
which  over  the  anticipated  term  of  the 
loan  would  produce  a  zero  or  negative 
return  to  the  Client  Plan  (assuming  no 
default  on  the  investments  related  to  the 
cash  collateral  from  such  loan  where 
LBTC  has  investment  discretion  over 
the  cash  collateral).  LBTC  represents 
that  the  written  rebate  rate  established 
daily  for  cash  collateral  under  loans 
negotiated  with  the  Lehman  Broker- 
Dealers  will  not  exceed  the  rebate  rate 
which  would  be  paid  to  a  similarly 
situated  unrelated  borrower  with 
respect  to  a  comparable  securities 
lending  transaction.  LBTC  will  disclose 
the  method  for  determining  the 
maximum  daily  rebate  rate  as  described 
above  to  an  independent  fiduciary  of  the 
Client  Plan  for  approval  before  lending 
any  securities  to  the  Lehman  Broker- 
Dealers  on  behalf  of  the  Client  Plan. 

17.  For  collateral  other  than  cash,  the 
applicable  lending  fee  in  respect  of  any 
outstanding  loan  will  be  reviewed  daily 
by  LBTC  for  competitiveness  and 
adjusted,  where  necessary,  to  reflect 
market  terms  and  conditions.  With 
respect  to  any  calendar  quarter,  at  least 
50  percent  of  the  securities  loans 
negotiated  on  behalf  of  the  Client  Plans 
will  be  to  borrowers  not  affiliated  with 
LBTC.  and  so  the  competitiveness  of  the 


a  temporary  surplus  of  cash,  agreeing  to  buy  them 
back  the  next  day.  Such  transactions  are  settled  in 
immediately  available  Federal  Funds,  usually  at  a 
rate  below  the  Federal  Funds  rate  (the  rate  charged 
by  the  banks  lending  funds  to  each  other).  See 
Barron's  Dict'onary  of  Finance  and  Investment 
Terms.  2nd  Edition  (New  York.  1987). 


loan  fee  will  be  tested  in  the 
marketplace.  Accordingly,  the 
applicants  state  that  loans  to  the 
Lehman  Broker-Dealers  should  result  in 
a  competitive  rate  of  income  to  the 
lending  Clienl  Plan.  At  all  times,  LBTC 
will  effect  loans  in  a  prudent  and 
diversified  manner. 

The  method  of  determining  the  actual 
daily  securities  lending  rates  (fees  and 
rebates),  the  minimum  lending  fees 
payable  by  the  Lehman  Broker-Dealers 
and  the  maximum  rebate  payable  to  the 
Lehman  Broker-Dealers,  will  be 
specified  in  an  exhibit  attached  to  the 
Agency  Agreement  to  be  executed 
between  the  independent  fiduciary  of 
the  Client  Plan  and  LBTC  in  cases 
where  LBTC  is  the  direct  securities 
lending  agent.  These  methods  of 
determination  need  not  be  formulative, 
but  may  consist  of  a  description  of  the 
process  involved  in  determining  rebate 
rates  and  lending  fees. 

18.  If  LBTC  reduces  the  lending  fee  or 
increases  the  rebate  rate  on  any 
outstanding  loan  to  an  affiliated 
borrower  (except  for  any  change 
resulting  from  a  change  in  the  value  of 
any  index  with  respect  to  which  the  fee 
or  rebate  is  calculated).  LBTC,  by  the 
close  of  business  on  the  date  of  such 
adjustment,  shall  provide  the 
independent  fiduciary  of  the  Client  Plan 
with  notice  that  it  has  adjusted  such  fee 
or  rebate  to  such  affiliated  borrower, 
and  that  the  Client  Plan  may  terminate 
such  loan  at  any  time.  LBTC  shall 
provide  the  independent  fiduciary  with 
such  information  as  the  independent 
fiduciary  may  reasonably  request 
regarding  such  adjustment. 

19.  While  LBTC  will  normally  lend 
securities  to  requesting  borrowers  on  a 
first  come,  first  served  basis,  as  a  means 
of  assuring  uniformity  of  treatment 
among  borrowing  brokers,  in  some  cases 
it  may  not  be  possible  to  adhere  to  first 
come,  first  served  allocation.  This  can 
occur  in  instances  where  (a)  the  credit 
limit  established  for  such  "first  in  line" 
borrower  by  LBTC  and/or  the  Plan  has 
already  been  satisfied;  (b)  the  "first  in 
line"  borrower  is  not  approved  as  a 
borrower  by  a  particular  Client  Plan 
whose  securities  are  sought  to  be 
borrowed;  or  (c)  the  "first  in  line" 
borrower  carmot  be  ascertained,  as  an 
operational  matter,  because  several 
borrowers  spoke  to  different 
representatives  of  LBTC  at  or  about  the 
same  time  with  respect  to  the  same 
security.  In  situations  (a)  and  (b),  loans 
would  normally  be  effected  with  the 
"second  in  line"  borrower.  In  situation 
(c),  securities  would  be  allocated  as 
equitably  as  practicable  among  all 
eligible  requesting  borrowers. 
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20.  LBTC  on  behalf  of  the  Client  Plan 
will  receive  collateral  from  Lehman 
Broker-Dealers  by  physical  delivery, 
book  entry  in  a  securities  depository, 
wire  transfer  or  similar  means  by  the 
close  of  business  on  or  before  the  day 
the  loaned  securities  are  delivered  to  the 
Lehman  Broker-Dealers.  The  collateral 
will  consist  of  U.S.  dollars,  securities 
issued  or  guaranteed  by  the  U.S. 
Government  or  its  agencies  or 
irrevocable  U.S.  bank  letters  of  credit 
(issued  by  a  person  other  than  the 
Lehman  Broker-Dealers  or  any  affiliates 
thereof)  or  such  other  types  of  collateral 
which  might  be  permitted  by  the 
Department  under  PTE  81-6  or  any 
successor. '°  The  market  value  of  the 
collateral  on  the  close  of  business  on  the 
business  day  preceding  the  day  the 
loaned  securities  are  delivered  to  the 
Lehman  Broker-Dealers  will  be  at  least 
102  percent  of  the  then  market  value  of 
the  loaned  securities.  The  Basic  Loan 
Agreement  will  give  the  Client  Plan  a 
continuing  security  interest  in  and  a 
lien  on  the  collateral.  LBTC  will 
monitor  the  level  of  the  collateral  daily. 
If  the  market  value  of  the  collateral  falls 
below  100  percent,  LBTC  will  require 
the  Lehman  Broker-Dealers  to  deliver  by 
the  close  of  business  the  next  day 
sufficient  additional  collateral  to  bring 
the  level  back  to  at  least  102  percent. 

21.  Subject  to  the  terms  and 
conditions  of  the  Agency  Agreement  (or 
the  Primary  Lending  .Agreement),  LBTC 
will  invest  and  reinvest  all  or 
substantially  all  cash  collateral  in 
approved  investments  designated  by  the 
applicable  Client  Plan  and  identified  on 
a  schedule  attached  to  the  relevant 
agreement.  All  approved  investments 
made  by  LBTC  will  be  for  the  sole 
account  and  risk  of  the  applicable  Client 
Plan.  These  approved  investments  shall 
not  include  seciuities,  instruments, 
transactions  and  investments  issued  by 
LBTC  or  any  of  its  affiliates.  From  time 
to  time,  the  Client  Plan  may  instruct 
LBTC  in  writing  not  to  make  any 
approved  investment  with  a  certain 
counterparty,  or  through  a  particular 
financial  institution  or  intermediary. 
Alternatively,  the  Client  Plan  may  also 
retain  the  right  to  directly  control  the 
reinvestment  of  the  cash  collateral. 

22.  Each  Client  Plan  participating  in 
the  lending  program  will  be  sent  a 
monthly  transaction  report.  The 
monthly  report  will  provide  a  list  of  all 
security  loans  outstanding  and  closed 
for  a  specified  period.  The  report  will 
identify  for  each  open  loan  position,  the 


■°See  Footnote  2  above  regarding  the  scope  of 
relief  that  may  be  provided  by  the  Department  in 
any  successor  class  exemption  and  the  type  of 
assets  that  may  be  used  as  collateral  for  a  securities 


securities  involved,  the  value  of  the 
seciuity  for  collateralization  purposes, 
the  current  value  of  the  collateral,  the 
rebate  or  loan  premium  (as  the  case  may 
be)  at  which  the  security  is  loaned,  and 
the  nimiber  of  days  the  security  has 
been  on  loan.  At  the  request  of  the 
Gient  Plan,  such  a  report  will  be 
provided  on  a  weekly  or  daily  basis, 
rather  than  a  monthly  basis.  Also,  upon 
request  of  the  Client  Plan,  LBTC  will 
also  provide  the  Client  Plan  with  daily 
confirmations  of  securities  lending 
transactions. 

In  order  to  provide  the  means  for 
monitoring  lending  activity,  rates  on 
loans  to  the  Lehman  Broker-Dealers 
compared  with  loans  to  other  brokers, 
and  the  level  of  collateral  on  the  loans, 
it  is  represented  that  the  monthly  report 
will  show,  on  a  daily  basis,  the  market 
value  of  all  outstanding  security  loans  to 
the  Lehman  Broker-Dealers  and  to  other 
borrowers.  Further,  the  monthly  report 
will  state  the  daily  fees  where  collateral 
other  than  cash  is  utilized  and  will 
specify  the  details  used  to  establish  the 
daily  rebate  payable  to  all  brokers  where 
cash  is  used  as  collateral.  The  monthly 
report  also  will  state,  on  a  daily  basis, 
the  rates  at  which  securities  are  loaned 
to  the  Lehman  Broker-Dealers  compared 
with  those  at  which  securities  are 
loaned  to  other  brokers.  This  statement 
will  give  an  independent  Client  Plan 
fiduciary  information  which  can  be 
compared  to  that  contained  in  the  daily 
rate  schedule. 

23.  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  the  Lehman  Broker-Dealers; 
provided,  however,  that — 

(a)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Client  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  under  29  CFR  2510.3-101 
(the  Plan  Asset  Regulation),  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  Lehman  Broker- 
Dealers,  the  foregoing  $50  million 
requirement  shall  be  deemed  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million;  provided  that  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  entity  is  not  the  employer  or  an 
affiliate  of  the  employer,  such  fiduciary 
has  total  assets  under  its  management 
and  control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 


(b)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"nlan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
securities  lending  arrangements  with 
the  Lehman  Broker-Dealers,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

(In  addition,  none  of  the  entities 
described  above  are  formed  for  the  sole 
purpose  of  making  loans  of  securities.) 

24.  Plan  B.  The  Lehman  Broker- 
Dealers  will  directly  negotiate 
"exclusive  borrowing"  agreements  with 
fiduciaries  of  Client  Plans,  including 
Client  Plans  for  which  LBTC  serves  as 
directed  trustee  or  custodian,  where 
such  fiduciary  is  independent  of  the 
Lehman  Broker-Dealers  and  LBTC. 
Under  the  exclusive  borrowing 
agreement,  the  Lehman  Broker-Dealer 
will  have  exclusive  access  for  a 
specified  period  of  time  to  borrow 
seciirities  of  the  Client  Plan  pursuant  to 
certain  conditions.  LBTC  will  not 
participate  in  the  negotiation  of  the 
exclusive  borrowing  agreement.  The 
involvement  of  LBTC,  if  any,  will  be 
limited  to  such  activities  as  holding 
securities  available  for  lending, 
handling  the  movement  of  borrowed 
securities  and  collateral,  and  investing 
or  depositing  any  cash  collateral  and 
supplying  the  Client  Plans  with  certain 
reports.  The  applicants  represent  that, 
under  the  exclusive  borrowing 
agreement,  neither  the  Lehman  Broker- 
Dealer  nor  LBTC  will  perform  for  the 
Client  Plans  the  functions  which 
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constitute  the  essential  functions  of  a 
securities  lending  agent. 

25.  Upon  delivery  of  loaned  securities 
to  the  Lehman  Broker-Dealer,  LBTC,  or 
another  custodian  on  behalf  of  the 
Client  Plan,  will  receive  from  the 
Lehman  Broker-Dealer  the  same  day  by 
physical  delivery,  book  entry  in  a 
securities  depository,  wire  transfer,  or 
similar  means  collateral  consisting  of 
U.S.  dollars,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  irrevocable  U.S.  bank 
letters  of  credit  (issued  by  a  person 
other  than  a  Lehiman  Broker-Dealer  or 
any  affiliate  thereof)  or  other  non-cash 
collateral  permitted  under  PTE  81-6  or 
any  successor.  The  market  value  of  the 
collateral  at  the  close  of  business  on  the 
business  day  preceding  the  day  the 
loaned  securities  are  delivered  to  the 
Lehman  Broker-Dealer  will  be  at  least 
102  percent  of  the  then  market  value  of 
the  loaned  securities.  LBTC  or  such 
other  custodian,  will  monitor  the  level 
of  the  collateral  daily.  If  the  market 
value  of  the  collateral  falls  below  100 
percent  of  that  of  the  loaned  securities, 
the  Lehman  Broker-Dealer  will  deliver 
sufficient  additional  collateral  on  the 
following  day  such  that  the  market 
value  of  all  collateral  will  equal  at  least 
102  percent  of  the  market  value  of  the 
loaned  securities.  The  Lehman  Broker- 
Dealer  or,  in  the  case  of  some  Client- 
Flans.  LBTC,  will  provide  a  weekly 
report  to  the  Client  Flan  showing,  on  a 
daily  basis,  the  aggregate  market  value 
of  all  outstanding  security  loans  to  the 
Lehman  Broker-Dealer,  and  the 
aggregate  market  value  of  the  collateral. 

26.  Before  entering  into  an  exclusive 
borrowing  agreement,  the  Lehman 
Broker-Dealer  will  furnish  to  the  Client 
Plan,  if  it  does  not  already  possess  such 
statements,  the  most  recent  pubhcly 
available  audited  and  unaudited 
statements  of  its  financial  condition,  as 
well  as  any  other  publicly  available 
information  which  it  believes  is 
necessary  for  the  Client  Flan  to 
determine  whether  to  enter  into  or 
renew  the  agreement,  and  a  copy  of  the 
final  exemption,  if  granted,  together 
with  this  proposed  exemption.  The 
agreement  will  contain  a  representation 
by  the  Lehman  Broker-Dealer  that,  as  of 
each  time  it  borrows  securities,  there 
has  been  no  material  adverse  changes  in 
its  financial  condition.  All  the 
procedures  under  the  agreement  will,  at 
a  minimum,  conform  to  the  applicable 
provisions  of  PTE  81-6  and  PTE  82-63. 

27.  hi  exchange  for  the  exclusive  right 
to  borrow  certain  securities  from  the 
Client  Flan,  the  Lehman  Broker-Dealer 
will  pay  the  Client  Flan  either  a  flat  fee. 
or  a  minimum  flat  fee  plus  a  percentage 
(negotiated  at  the  time  the  exclusive 


borrowing  agreement  is  entered  into)  of 
the  total  balance  outstanding  of 
borrowed  securities,  or  a  percentage  of 
the  total  balance  outstanding  without 
any  flat  fee.  A  percentage  may  be 
established  by  reference  to  an  objective 
formula.  The  Lehman  Broker-Dealer  and 
the  independent  fiduciary  of  the  Client 
Flan  may  agree  that  different  fee 
arrangements  will  apply  to  different 
securities  or  different  groups  of 
securities.  Any  change  in  the  rate  paid 
to  the  Client  Flan  will  require  written 
consent  of  the  Client  Flan  independent 
fiduciary.  However,  such  Client  Plan's 
consent  will  be  presumed  where  the  rate 
changes  pursuant  to  an  objective 
formula.  In  such  instances,  an 
independent  fiduciary  of  the  Client  Plan 
must  be  notified  at  least  24  hours  in 
advance  of  the  rate  change,  and  the 
independent  fiduciary  must  not  object 
in  writing  to  such  change,  prior  to  the 
effective  date  of  the  change.  Under  this 
fee  arrangement,  all  earnings  generated 
by  the  cash  collateral  will  be  returned 
to  the  Lehman  Broker-Dealer.  The  Client 
Flan  will  receive  credit  for  all  interest, 
dividends  or  other  distributions  on  any 
borrowed  securities.  In  addition,  under 
some  arrangements,  the  earnings  on  the 
collateral  due  to  the  Lehman  Broker- 
Dealer,  and  the  dividends,  interest,  and 
other  distributions  on  the  borrowed 
securities  payable  to  the  Client  Flan 
may  be  offset  against  each  other,  so  that 
only  a  net  amount  will  be  returned  to 
the  Lehman  Broker-Dealer. 

28.  The  exclusive  borrowing 
agreement  and/or  any  securities  loan 
outstanding  may  be  terminated  by  either 
party  at  any  time.  Upon  termination  of 
any  securities  loan,  the  Lehman  Broker- 
Dealer  will  deliver  any  borrowed 
seciuities  back  to  the  Client  Plan  within 
five  business  days  of  written  notice  of 
termination.  If  the  Lehman  Broker- 
Dealer  fails  to  return  the  loaned 
securities  or  the  equivalent  thereof,  the 
Client  Plan  will  have  the  right  under  the 
agreement  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 
purchase  price  and  any  other  expenses 
of  the  Client  Flan  associated  with  the 
sale  and/or  purchase.  Pursuant  to  the 
terms  of  the  exclusive  borrowing 
agreement,  if  the  collateral  is 
insufficient  to  satisfy  the  Lehman 
Broker-Dealer's  obligation  to  return  the 
Chent  Plan's  securities,  the  Lehman 
Broker-Dealer  will  indemnify  the  Client 
Plan  with  respect  to  the  difference 
between  the  replacement  cost  of  the 
securities  and  the  market  value  of  the 
collateral  on  the  date  a  loan  is  declared 
to  be  in  default  together  with  expenses 


not  covered  by  the  collateral,  plus 
applicable  interest  at  a  reasonable  rate. 
29.  With  regard  to  those  Client  Plans 
for  which  LBTC  provides  custodial, 
clearing  and/or  reporting  functions 
relative  to  securities  loans,  LBTC  and  a 
Client  Flan  fiduciary  independent  of 
LBTC  and  the  Lehman  Broker-Dealers, 
will  agree  in  advance  and  in  writing  to 
any  fee  that  LBTC  is  to  receive  for  such 
services.  Such  fees,  if  any,  would  be 
fixed  fees  (e.g.,  LBTC  might  negotiate  to 
receive  a  fixed  percentage  of  the  value 
of  the  assets  with  respect  to  which  it 
performs  these  services,  or  to  receive  a 
stated  dollar  amount)  and  any  such  fee 
would  be  in  addition  to  any  fee  LBTC 
has  negotiated  to  receive  from  any  such 
Client  Plan  for  standard  custodial  or 
other  services  unrelated  to  the  securities 
lending  activity.  The  arrangement  for 
LBTC  to  provide  such  functions  relative 
to  securities  loans  to  the  Lehman 
Broker-Dealer  will  be  terminable  by  the 
Client  Flan  within  five  business  days  of 
receipt  of  written  notice  without  penalty 
to  the  Client  Plan,  except  for  the  retxun 
to  the  Lehman  Broker-Dealer  of  a  part  of 
any  flat  fee  paid  by  the  Lehman  Broker- 
Dealer  to  the  Client  Plan,  if  the  CHent 
Plan  has  also  terminated  its  exclusive 
borrowing  agreement  with  the  Lehman 
Broker-Dealer.  Before  entering  into  an 
agreement  with  the  Client  Plan  to 
provide  such  functions  relative  to 
securities  loans  to  the  Lehman  Broker- 
Dealer,  LBTC  will  furnish  to  the  Client 
Flan  any  publicly  available  information 
which  it  believes  is  necessary  for  the 
CHent  Flan  to  determine  whether  to 
enter  into  or  renew  the  exclusive 
borrowing  agreement. 

30.  In  simimary,  the  applicant 
represents  that  the  subject  transactions 
wrill  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  because: 

A.  Plan  A  requires  approval  of  the 
terms  of  the  Basic  Loan  Agreement  and 
the  execution  of  the  Agency  Agreement 
(or  the  Primary  Lending  Agreement)  by 
a  Client  Plan  fiduciary  independent  of 
the  Lehman  Broker-Dealers  and  LBTC 
before  a  Client  Flan  lends  any  securities 
to  the  Lehman  Broker-Dealers; 

B.  Under  Flan  B,  the  Lehman  Broker- 
Dealers  will  directly  negotiate  exclusive 
borrowing  agreement  with  the  Client 

Flan; 

C.  The  lending  arrangements  will 
permit  the  Client  Plans  to  lend 
securities  to  the  Lehman  Broker-Dealers, 
which  have  a  substantial  market 
position  as  securities  lenders,  and  will 
enable  the  Client  Flans  to  earn 
additional  income  from  the  loaned 
securities  while  continuing  to  receive 
any  dividends,  interest  j>ayments  and 
other  distributions  on  those  securities; 
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D.  Neither  the  Lehman  Broker-Dealers 
nor  LBTC  has  or  exercises  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  assets  of  Client  Plans 
involved  in  the  transaction  (other  than 
with  respect  to  the  investment  of  cash 
collateral  after  the  seciuities  have  been 
loaned  and  collateral  received,  or 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets,  including 
decisions  concerning  a  Client  Plan's 
acquisition  or  disposition  of  securities 
available  for  loan; 

E.  Before  a  Client  Plan  ptirticipates  in 
a  seciuities  lending  program  and  before 
any  loan  of  secxirities  to  the  Lehman 
Broker-Dealers  is  affected,  a  Client  Plan 
fiduciary  who  is  independent  of  LBTC 
and  the  Lehman  Broker-Dealers  must 
have: 

(i)  Authorized  and  approved  a 
securities  lending  authorization 
agreement  with  LBTC  (i.e.,  the  Agency 
Agreement)  with  LBTC,  where  LBTC  is 
acting  as  the  direct  securities  lending 
agent; 

(ii)  Authorized  and  approved  the 
primary  securities  lending  authorization 
agreement  (i.e.,  the  Primary  Lending 
Agreement)  with  the  primary  lending 
agent,  where  LBTC  is  lending  securities 
under  a  sub-agency  arrangement  with 
the  primary  lending  agent; 

(iii)  Approved  the  general  terms  of  the 
securities  loan  agreement  (i.e.,  the  Basic 
Loan  Agreement)  between  such  Client 
Plan  and  the  borrower,  the  Lehman 
Broker-Dealers,  the  speciBc  terms  of 
which  are  negotiated  and  entered  into 
by  LBTC: 

F.  A  Client  Plan  may  terminate  any 
securities  lending  agency  agreement  at 
any  time  without  penalty  on  five  (5) 
business  days'  notice; 

G.  LBTC  lor  another  custodian  on 
behalf  of  the  Client  Plan)  will  receive 
from  the  Lehman  Broker-Dealers  either 
by  physical  delivery,  book  entry  in  a 
securities  depository,  wire  transfer  or 
similar  means  collateral  consisting  of 
U.S.  dollars,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  irrevocable  U.S.  bank 
letters  of  credit  (issued  by  an  entity 
other  than  the  Lehman  Broker-Dealers) 
or  other  collateral  permitted  under  PTE 
81-6  (as  amended  from  time  to  time  or, 
alternatively,  any  additional  or 
superceding  class  exemption  that  may 
be  issued  to  cover  securities  lending  by 
employee  benefit  plans)  by  the  close  of 
business  on  or  before  the  day  the  loaned 
seciuities  are  delivered  to  the  Lehman 
Broker-Dealers; 

H.  The  market  value  of  the  collateral 
will  initially  equal  at  least  102  percent 
of  the  market  value  of  the  loaned 
securities.  If  the  market  value  of  the 


collateral  falls  below  100  percent,  the 
Lehman  Broker-Dealers  will  deliver 
additional  collateral  on  the  following 
day  such  that  the  market  value  of  the 
collateral  will  again  equal  102  percent. 
The  Basic  Loan  Agreement  will  give  the 
Qient  Plans  a  continuing  security 
interest  in,  and  a  Uen,  on  the  collateral. 
LBTC  will  monitor  the  level  of  the 
collateral  daily; 

L  All  the  procedures  regarding  the 
securities  lending  activities  will  at  a 
minimum  conform  to  the  applicable 
provisions  of  PTE  81-6  and  PTE  82-63; 

).  In  the  event  the  Lehman  Broker- 
Dealer  fails  to  return  securities  within  a 
designated  time,  the  Client  Plan  will 
have  the  right  under  the  Basic  Loan 
Agreement  to  purchase  securities 
identioal  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 
piuchase  price.  If  the  collateral  is 
insufficient  to  satisfy  the  Lehman 
Broker-Dealer's  obligation  to  return  the 
Client  Plan's  seciuities,  the  Lehman 
Broker-Dealer  will  indemnify  the  Client 
Plan  with  respect  to  the  difference 
between  the  replacement  cost  of 
securities  and  the  market  value  of  the 
collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  incurred  by  the  Client  Plan 
plus  applicable  interest  at  a  reasonable 
rate,  including  any  attorneys  fees 
incurred  by  the  Client  Plan  for  legal 
action  arising  out  of  default  on  the 
loans,  or  failure  by  the  Lehman  Broker- 
Dealer  to  properly  indemnify  the  Client 
Plan; 

K.  The  Client  Plan  will  receive  the 
equivalent  of  all  distributions  made  to 
the  holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  securities,  or  other 
distributions; 

L.  Only  those  Client  Plans  which  have 
assets  with  an  aggregate  market  value  of 
at  least  $50  million  (except  for  certain 
Related  Client  Plans  or  Unrelated  Client 
Plans  whose  assets  are  commingled  in  a 
group  trust  under  the  conditions 
discussed  herein)  will  be  permitted  to 
lend  securities  to  the  Lehman  Broker- 
Dealers; 

M.  With  respect  to  any  calendar 
quarter,  at  least  50  percent  or  more  of 
the  outstanding  dollar  value  of 
securities  loans  negotiated  on  behalf  of 
Client  Plans  will  be  to  unrelated 
borrowers; 

N.  The  terms  of  each  loan  of  securities 
by  the  Client  Plans  to  the  Lehman 
Broker-Dealer  will  be  at  least  as 
favorable  to  such  plans  as  those  of  a 
comparable  arm's-length  transaction 
between  unrelated  parties; 


O.  Each  Client  Plan  will  receive 
monthly  reports  on  the  transactions, 
including  but  not  limited  to  the 
information  described  in  paragraph  22 
above,  so  that  an  independent  fiduciary 
of  such  plan  may  monitor  the  securities 
lending  transactions  with  the  Lehman 
Broker-Dealer; 

P.  Before  entering  into  the  Basic  Loan 
Agreement  and  before  a  Client  Plan 
lends  any  securities  to  the  Lehman 
Broker-Dealer,  an  independent  fiduciary 
of  such  Client  Plan  will  receive 
sufficient  information,  concerning  the 
financial  condition  of  the  Lehman 
Broker-Dealer,  including  the  audited 
and  unaudited  financial  statements  of 
the  Lehman  Broker-Dealer; 

Q.  The  Lehman  Broker-Dealer  will 
provide  to  a  Client  Plan  prompt  notice 
at  the  time  of  each  loan  by  such  plan  of 
any  material  adverse  changes  in  LBTC's 
financial  condition,  since  the  date  of  the 
most  recently  furnished  financial 
statements; 

R.  With  regard  to  the  "exclusive 
borrowing"  agreement,  the  Lehman 
Broker-Dealer  will  directly  negotiate  the 
agreement  with  a  Client  Plan  fiduciary 
who  is  independent  of  the  Lehman 
Broker-Dealers  and  LBTC,  and  such 
agreement  may  be  terminated  by  either 
party  to  the  agreement  at  any  time; 

S.  The  Client  Plan;  (a)  receives  a 
reasonable  fee  that  is  related  to  the 
value  of  the  borrowed  securities  and  the 
duration  of  the  loan,  or  (b)  has  the 
opportunity  to  derive  compensation 
through  the  investment  of  cash 
collateral.  In  the  case  of  cash  collateral, 
the  Client  Plan  may  pay  a  loan  rebate  or 
similar  fee  to  the  Lehman  Broker-Dealer, 
if  such  fee  is  not  greater  than  the  fee  the 
Client  Plan  would  pay  an  unrelated 
party  in  an  arm's  length  transaction; 

T.  In  the  event  that  a  Lehman  Broker- 
Dealer  is  also  the  securities  lending 
agent  for  a  Client  Plan,  LBTC  shall  act 
as  securities  lending  sub-agent  in 
connection  with  any  loan  of  securities 
to  the  Lehman  Broker-Dealer;  and 

U.  Fhrior  to  the  Client  Plan's  approval 
of  the  lending  of  its  securities  to  the 
Lehman  Broker-Dealers,  a  copy  of  the 
final  exemption,  if  granted,  (and  this 
notice  of  pendency)  will  be  provided  to 
the  Client  Plan. 

For  Further  Information  Contact: 
Ekaterina  A.  Uziyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 
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Individual  Retirement  Accounts  (the 
IRAs)  for  Roark  Young,  Russell  Rice, 
Mary  J.  Rice.  Bruce  Lamchick.  Steven 
McKean  and  David  McKean,  and 
Burton  Young  (Collectively,  the 
Participants)  Located  in  Miami.  Florida 

(Application  No.  D-10558-10561. 10565- 
10566,  105681 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  August 
10.  1990).  If  the  exemption  is  granted, 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
bv  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sales  (the  Sales)  of  certain 
stock  (the  Stock)  by  the  IRAs  "  to  the 
Applicants,  disqualified  persons  with 
respect  to  the  IRAs,  provided  that  the 
following  conditions  were  met: 

(a)  The  terms  and  conditions  of  the 
Sales  were  at  least  as  favorable  to  each 
IRA  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party; 

(b)  The  Sale  of  Stock  by  each  IRA  was 
a  one-time  transaction  for  cash; 

(c)  Each  IRA  received  the  fair  market 
value  of  the  Stock  as  established  by  a 
qualified,  independent  appraiser;  and 

(d)  Each  IRA  was  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  each  Sale. 

Effective  Date:  These  proposed 
exemptions,  if  granted,  will  be  effective 
as  of  March  30,  1998. 

Summary  of  Facts  and  Representations 

1.  The  IRAs  are  individual  retirement 
accounts,  as  described  in  Section  408(a) 
of  the  Code.  Among  the  assets  of  each 
IRA  were  shares  of  closely-held  stock  in 
Tumberry  Financial  Services.  Inc. 
(Tumberry).  a  unitary  savings  and  loan 
holding  company  located  in  Aventura. 
Florida.  The  primary  asset  held  by 
Tumberry  is  the  Tumberry  Bank  (the 
Bank),  also  of  Aventura,  Florida. 

The  applicants  describe  the 
Participants,  the  IRAs,  and  their  former 
holdings  of  the  Stock  as  follows: 

(a)  The  IRA  of  Roark  Young, 
Chairman  and  CEO  of  Tumberry  and  the 
Bank,  and  majority  shareholder  in 
Tumberry.  currently  holds  assets  of 
approximately  $260,141  which,  prior  to 
the  Sale,  included  6.400  shares  of  the 
Stock.  The  IRA  acquired  most  of  the 


'  I  Because  each  IRA  has  only  one  Participant, 
there  is  no  jurisdiction  under  29  CFR  §  2510.a-3(b). 
However,  there  is  jurisdiction  under  Title  n  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


Stock  from  the  issuer,  at  various  times 
and  various  prices,  from  the  period 
between  1993  and  1995. 

(b)  The  IRA  of  Russell  Rice.  President 
of  Tumberry.  Executive  Vice  President 
of  the  Bank,  and  Director  of  both, 
currently  holds  total  assets  of 
approximately  $22,000  which,  prior  to 
the  Sale,  included  700  shares  of  the 
Stock.  The  IRA  acquired  the  Stock  from 
other  shareholders  during  1997  at  a 
price  of  $25,  the  fair  market  value  at  the 
time  of  purchase. 

(c)  The  IRA  of  Mary  J.  Rice,  wife  of 
Russell  Rice,  currently  holds  total  assets 
of  approximately  $9,600  which,  prior  to 
the  Sale,  included  300  shares  of  the 
Stock.  The  IRA  acquired  the  Stock 
during  1997  at  a  price  of  $25,  the  fair 
market  value  of  the  Stock  at  the  time  of 
purchase. 

(d)  The  IRA  of  Burton  Young,  Director 
of  the  Bank,  currently  holds  total  assets 
of  approximately  $1,563,039  which, 
prior  to  the  Sale,  included  4,567  shares 
of  the  Stock.  The  IRA  acquired  all  of  the 
Stock  from  the  issuer  in  October  of 
1995. 

(e)  The  IRA  of  David  McKean 
currently  holds  total  assets  of 
approximately  $14,000  which,  prior  to 
the  Sale,  included  380  shares  of  the 
Stock.  The  IRA  acquired  most  of  the 
Stock  from  the  issuer  at  various  times 
and  prices  during  the  period  from  1990 
to  1997. 

(f)  The  IRA  of  Steven  McKean 
cvurently  holds  total  assets  of 
approximately  $20,000  which,  prior  to 
the  Sale,  included  715  shares  of  the 
Stock.  The  IRA  acquired  most  of  the 
Stock  from  the  issuer  at  various  times 
and  various  prices  during  the  period  of 
1990  to  1997. 

(g)  The  IRA  of  Bmce  Lamchick 
currently  holds  total  assets  of 
approximately  $320,000,  whicR.  prior  to 
the  Sale,  included  700  shares  of  the 
Stock.  The  IRA  acquired  the  Stock  from 
other  shareholders  in  October  1995  for 
its  fair  market  value. 

2.  The  applicants  request  an 
exemption  for  the  Sale  of  the  Stock  by 
each  individual  IRA  to  its  respective 
Participant.  Business  and  income  tax 
considerations  have  recently  caused 
Tumberry  to  elect  to  be  taxed  as  a 
Subchapter  S  corporation  pursuant  to 
the  Code,  effective  the  close  of  business 
on  March  31,  1998.  However,  section 
1361  of  the  Code  only  permits  eligible 
shareholders  to  hold  stock  in  a 
Subchapter  S  corporation.  Because  the 
IRAs  are  not  eligible  shareholders  for 
purposes  of  the  Code,  the  applicants 
wished  to  purchase  the  Stock  from  their 
IRAs.  The  applicants  represent  that  the 
acquisition  of  the  Stock  by  each  IRA 
was  done  for  investment  purposes  and 


that,  in  fact,  each  IRA  made  a  profit  on 
its  original  investment. '^  Fiuthermore, 
the  applicants  represent  that  the  Stock 
held  by  the  IRAs  only  represented  a 
small  portion  of  the  296,300  shares 
outstanding. 

3.  Mr.  David  A.  Harris  (Mr.  Harris) 
and  Mr.  Douglas  K.  Southard  (Mr. 
Southard),  both  accredited  appraisers 
with  Southard  Financial,  located  in 
Memphis,  Tennessee,  appraised  the 
Stock  on  July  14, 1997.  Both  Mr.  Harris 
and  Mr.  Southard  represent  that  they  are 
full-time,  qualified  appraisers,  as 
demonstrated  by  the  fact  that  they  both 
are  currently  Senior  Members  of  the 
American  Society  of  Appraisers.  In 
addition,  Mr.  Harris  and  Mr.  Southard 
represent  that  they  and  their  firm  are 
independent  of  the  Participants.  After 
analyzing  the  Stock,  on  a  marketable 
minority  interest  basis  which  they 
believed  appropriate  for  this 
transaction.  Southard  and  Mr.  Harris 
concluded  that  the  fair  market  value  of 
the  Stock  was  $30  per  share. 

In  reaching  their  conclusion  as  to  the 
value  of  the  Stock,  Mr.  Harris  and  Mr. 
Southard  took  the  weighted  average  of 
the  asset-based  approach,  the  income 
approach,  the  market  approach  using 
price/book  value,  and  the  market 
approach  using  prior  transactions,  and 
arrived  at  a  per  share  value  of  $29.98. 


■'The  Department  notes  that  the  Internal  Revenue 
Service  has  taken  the  position  that  a  lack  of 
diversification  of  investments  may  raise  questions 
in  regard  to  the  exclusive  beneflt  rule  under  section 
401(a)  of  the  Code.  See,  e.g.  Rev.  Rul.  73-532. 1973- 
2  C.B.  128.  The  Department  further  notes  that 
section  408(a)  of  the  Code,  which  describes  the  tax 
qualification  provisions  for  IRAs,  mandates  that  the 
trust  be  created  for  the  exclusive  benefit  of  an 
individual  or  his  beneficiaries.  However,  the 
Department  is  expressing  no  opinion  in  this 
proposed  exemption  regarding  whether  violations 
of  the  Code  have  taken  place  with  respect  to  the 
purchase  and  subsequent  retention  of  the  Stock  by 
some  of  the  Applicants. 

Further,  to  the  extent  that  Tumberry  or  the  other 
sellers  were  not  disqualified  persons  with  respect 
to  the  IRAs  under  section  4975(e)(2).  the  purchase 
of  the  Stock  would  not  have  constituted  a 
prohibited  transaction  under  section  4975(c)(1)(A) 
of  the  Code.  However,  the  purchase  and  holding  of 
the  Stock  by  the  IRAs  of  officers  and  directors  of 
Tumberry  and/or  the  Bank  raises  questions  under 
section  4975(c)(1)(D)  and  (E)  depending  on  the 
degree  (if  any)  of  the  IRA  Participant's  interest  in 
the  transaction.  Section  4975(c)(1)(D)  and  (E)  of  the 
Code  prohibits  the  use  by  or  for  the  benefit  of  a 
disqualified  person  of  the  assets  of  a  plan  and 
prohibits  a  fiduciary  from  dealing  with  the  assets 
of  a  plan  in  his  own  interest  or  for  his  own  account. 
The  IRA  Participants,  as  officers  and  directors  of 
Tumberry  and/or  the  Bank,  may  have  interests  in 
the  proposed  transactions  which  may  affect  their 
best  judgment  as  fiduciaries  of  their  IRAs.  In  such 
circumstances,  the  transactions  may  violate 
4975(c)(l)P)  and  (E)  of  the  Code.  See  Advisory 
Opinion  9O-20A  (June  15.  1990).  Accordingly,  to 
the  extent  there  were  violations  of  section 
4975(c)(1)(D)  and  (E)  of  the  Code  with  respect  to  the 
purchases  and  holdings  of  the  Stock  by  the  IRAs. 
the  Department  is  extending  no  relief  for  these 
transactions  herein. 
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After  obtaining  this  number,  they 
rounded  the  fair  market  value  to  reflect 
what  they  believe  is  the  imprecision 
inherent  in  the  various  assumptions 
used  in  the  fair  market  value 
determination. 

4.  The  applicants  represent  that  the 
transactions  were  feasible  in  that  each 
was  a  one-time  transaction  for  cash. 
Furthermore,  the  applicants  state  that 
the  transactions  were  in  the  best  interest 
of  the  IRAs  because  they  provided  each 
IRA  with  the  opportunity  to  dispose  of 
the  Stock  for  cash  at  the  fair  market 
value,  thus  allowing  for  diversification 
and  enhancing  Uquidity  so  as  to 
facilitate  future  distributions.  Finally, 
the  applicants  represent  that  the 
transactions  were  protective  of  the 
rights  of  the  Participants  and 
beneficiaries  because  each  IRA  received 
the  fair  market  value  of  the  Stock,  as 
determined  by  a  qualified,  independent 
appraiser,  and  incurred  no 
commissions,  costs,  or  other  expenses  as 
a  result  of  each  Sale. 

5.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
satisfy  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because:  (a)  the 
terms  and  conditions  of  the  Sales  were 
at  least  as  favorable  to  each  IRA  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
the  Sale  of  Stock  by  each  IRA  was  a  one- 
time transaction  for  cash;  (c)  each  IRA 
received  the  fair  market  value  of  the 
Stock,  as  established  by  a  qualified, 
independent  appraiser;  and  (d)  each  IRA 
was  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  each  Sale. 

Notice  to  Interested  Persons:  Because 
the  applicants  are  the  only  participants 
in  the  IRAS,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  (the  Notice)  to 
interested  persons.  Comments  and 
requests  for  a  hearing  are  due  thirty  (30) 
days  after  publication  of  the  Notice  in 
the  Federal  Register. 

For  Further  Information  Contact:  Mr. 
James  Scott  Frazier,  telephone  (202) 
219-8881.  (This  is  not  a  toll-free 
number). 

Service  Employees  International  Union 
Local  252  Welfare  Fund  (the  Fund) 
Located  in  Wynnewood,  Pennsylvania 

[Application  No.  L-105951 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  in 
accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  FR  32836,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 


sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  shall  not  apply  to  the  proposed 
sale  (the  Sale)  of  certain  improved  real 
property  located  in  Wynnewood, 
Pennsylvania  (the  Property)  to  the 
Service  Employees  International  Union 
Local  252  (Local  252),  a  party  in  interest 
with  respect  to  the  Fund,  provided  the 
parties  adhere  to  the  following 
conditions: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Fimd 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  Sales  price  is  an  amount 
which  represents  the  greater  of:  (1)  the 
total  cost  to  the  Fund  of  acquiring  the 
Property;  or  (2)  the  fair  market  value  of 
the  Property  on  the  date  of  Sale  as 
determined  by  a  qualified,  independent 
appraiser; 

(d)  The  Fund  does  not  incur  any 
expenses  with  respect  to  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  Fund  is  a  welfare  plan 
providing  medical,  hospital,  and 
disability  benefits  to  approximately  900 
health  care  workers  currently  affiliated 
with  Local  252,  a  4000  member  labor 
organization  based  in  Wynnewood, 
Pennsylvania.  The  Fund  was  created 
and  is  maintained  pursuant  to  collective 
bargaining  agreements  between  Local 
252  and  employers  in  and  around  the 
Philadelphia,  Pennsylvania  area.  The 
Local  252  trustee  for  the  Fund  is 
Anthony  L.  Teti,  and  the  employer 
trustee  is  Zelick  Kaplan.  As  of  April  30, 
1997,  the  Fund  held  net  assets  of 
$4,745,862. 

2.  Among  the  assets  of  the  Fund  is  the 
Property,  a  parcel  of  improved  real 
property  located  at  3  East  Wynnewood 
Road  in  Wynnewood,  Pennsylvania. 
Purchased  for  $725,000  in  July  1994 
fi^m  an  unrelated  third  party,  the 
Property  consists  of  8,490  square  feet  of 
land  improved  with  a  5,360  square  foot, 
two-story  plus  basement  office  building 
(the  Building).  The  first  floor  of  the 
Building  consists  primarily  of  office 
space  with  the  second  floor  containing 
additional  office  space  and  a  meeting 
room.  Currently,  the  Fund  and  Local 
252  occupy  the  Building,  the  latter 
leasing  the  space  for  its  principal 
office." 


''The  Fund  and  Local  252  represent  that  the 
lease  satisfies  the  requirements  of  Prohibited 
Transaction  Class  Exemption  76-1  (PTE  76-1, 41 
FR  12740.  March  26. 1976)  and  Prohibited 
Transaction  Class  Exemption  77-10  (PTE  77-10.  42 
FR  33918.  luly  1.  1977).  relating  to.  among  other 
things,  the  leasing  of  office  space  by  a 
multiemployer  plan  to  a  participating  employee 
organization.  The  Department  expresses  no  opinion 


3.  The  Fund's  need  to  sell  the 
Property  arises  out  of  a  recent 
restructuring  imposed  by  the  Service 
Employees  International  Union  (the 
International).  According  to  the 
applicant,  the  International  has  ordered 
the  approximately  900  health  care 
workers  affiliated  with  Local  252  to 
transfer  their  membership  to  two  other 
local  organizations  whose  membership 
also  consists  of  workers  in  the  health 
care  industry.  Pursuant  to  the  agreement 
between  Local  252  and  the 
International,  the  Fund  will  be 
terminated  and  the  assets  currently  held 
therein  transferred  to  the  International's 
welfare  fund.  As  a  result  of  this  transfer, 
the  International  plans  to  dispose  of  the 
Property.  Because  the  Building 
currently  serves  as  Local  252 "s  principal 
office,  and  fearing  that  the  Fund  faces 
taking  a  substantial  loss  on  the  sale  of 
the  Property  to  an  unrelated  third  party. 
Local  252  wishes  to  purchase  the 
Property  from  the  Fund. 

4.  Paul  J.  Leis  (Mr.  Leis),  an  accredited 
appraiser  with  Hayden  Real  Estate,  Inc., 
located  in  Conshohocken,  Pennsylvania, 
appraised  the  Property  on  January  21, 
1998.  Mr.  Leis  states  that  he  is  a 
qualified  appraiser,  as  demonstrated  by 
his  status  as  a  Member  of  the  Appraisal 
Institute  and  a  Certified  Pennsylvania 
General  Appraiser.  In  addition,  Mr.  Leis 
represents  that  both  he  and  Hayden  Real 
Estate.  Inc.  are  independent  of  the 
International,  Local  252,  and  the 
Trustees.  After  inspecting  the  Property, 
Mr.  Leis  determined  a  fee  simple 
interest  in  the  Property  is  worth 
$550,000. 

As  noted  above,  the  Fund  originally 
paid  $725,000  for  the  Property.  In  light 
of  the  fact  that  this  amount  exceeds  the 
fair  market  value  determined  pursuant 
to  Mr.  Leis's  appraisal.  Local  252 
represents  that  it  will  pay  $725,000  to 
the  Fund  for  the  Property.  Local  252  has 
determined  that  paying  the  Fund  an 
amount  equal  to  the  Property's 
acquisition  price  would  be  in  the  best 
interest  of  the  Fund  and  its  participants 
and  beneficiaries  as  it  would  enable  the 
Fund  to  recoup  its  original  investment. 

5.  The  applicant  represents  that  the 
proposed  transaction  would  be  feasible 
in  that  it  would  be  a  one-time 
transaction  for  cash.  Furthermore,  the 
applicant  states  that  the  transaction 
would  be  in  the  best  interests  of  the 
Fund  because  the  price  offered  by  Local 
252  exceeds  that  obtainable  in  a  sale  to 
an  unrelated  third  party  and  because  it 
will  allow  the  Fund  to  recoup  its 
original  investment.  Finally,  the 
applicant  asserts  that  the  transaction 


as  to  whether  the  lease  satisfies  the  conditions  of 
PTE  76-1  or  PTE  77-10. 
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will  be  protective  of  the  rights  of  the 
participants  and  beneficiaries  because 
the  Fund  will  receive  a  purchase  price 
which  is  an  amount  representing  the 
greater  of:  (1)  the  total  cost  to  the  Fund 
of  acquiring  the  Property;  or  (2)  the  fair 
market  value  of  the  Property  on  the  date 
of  Sale  as  determined  by  a  qualified, 
independent  appraiser. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a)  the 
Sale  is  a  one-time  transaction  for  cash; 
(b)  the  terms  and  conditions  are  at  least 
as  favorable  to  the  Fund  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (c) 
the  Sales  price  is  an  amount  which 
represents  the  greater  of:  (1)  the  total 
cost  to  the  Fimd  of  acquiring  the 
Property;  or  (2)  the  fair  market  value  of 
the  Property  on  the  date  of  Sale  as 
determined  by  a  qualified,  independent 
appraiser;  and  (d)  the  Fund  does  not 
incur  any  expenses  with  respect  to  the 
Sale. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  maimer 
agreed  upon  by  the  applicant  and  the 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Such  notice  shall  include  a  copy  of  the 
notice  of  pendency  of  the  exemption  as 
published  in  the  Federal  Register  and 
shall  inform  interested  persons  of  their 
right  to  comment  and  request  a  hearing 
with  respect  to  the  proposed  exemption. 
Comments  and  requests  for  a  hearing  are 
due  on  or  before . 

For  Further  Information  Contact:  Mr. 
James  Scott  Frazier,  telephone  (202) 
219-8881.  (This  is  not  a  toll-free 
number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 


operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  m'ay  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  16th  day  of 
)une,  1998. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[PR  Doc.  98-16335  Filed  6-18-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  98-28; 
Exemption  Application  No.  D-10396,  et  al.] 

Grant  of  Individual  Exemptions; 
Massachusetts  Mutual  Life  Insurance 
Company 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 


summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings:  In  accordance 
with  section  408(a)  of  the  Act  and/or 
section  4975(c)(2)  of  the  Code  and  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10, 1990)  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Massachusetts  Mutual  Life  Insurance 
Company  (MM)  Located  in  Springfield, 
Massachusetts  [Prohibited  Transaction 
Exemption  98-28;  Exemption 
Application  No.  D-103961 

Exemption 

Section  I — Exemption  for  Certain 
Transactions  Involving  the  Management 
of  Investments  Shared  by  Two  or  More 
Accounts  Maintained  by  MM 

The  restrictions  of  certain  sections  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  certain  parts  of 
section  4975  of  the  Code  shall  not  apply 
to  the  following  transactions  if  the 
conditions  set  forth  in  Section  IV  are      4 
met: 
(a)  Transfers  Between  Accounts 
(1)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
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the  sale  or  transfer  of  an  interest  in  a 
shared  investment  (including  a  shared 
joint  venture  interest)  between  two  or 
more  Accounts  (except  the  General 
Account),  provided  that  each  ERISA- 
Covered  Account  pays  no  more,  or 
receives  no  less,  than  fair  market  value 
for  its  interest  in  a  shared  investment. 

(2)  The  restrictions  of  sections  406(aJ, 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  or  transfer  of  an  interest  in 
a  shared  investment  (including  a  shared 
joint  venture  interest)  between  ERISA- 
Covered  Accounts  and  the  General 
Account,  provided  that  such  transfer  is 
made  pursuant  to  stalemate  procedures, 
described  in  the  notice  of  proposed 
exemption,  adopted  by  the  independent 
fiduciary  for  the  ERISA-Covered 
Account,  and  provided  further  that  the 
ERISA-Covered  Account  pays  no  more 
or  receives  no  less  than  fair  market 
value  for  its  interest  in  a  shared 
investment. 

(b)  Joint  Sales  of  Property — The 
restnctions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  hx)m  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  sale  to  a 
third  party  of  the  entire  interest  in  a 
shared  investment  (including  a  shared 
joint  venture  interest)  by  two  or  more 
Accounts,  provided  that  each  ERISA- 
Covered  Account  receives  no  less  than 
fair  market  value  for  its  interest  in  the 
shared  investment. 

(c)  Additional  Capital  Contributions — 
The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
either  to  the  making  of  a  pro  rata  equity 
capital  contribution  by  one  or  more  of 
the  Accounts  to  a  shared  investment;  or 
to  the  making  of  a  Disproportionate  [as 
deBned  in  Section  V(e)]  equity  capital 
contribution  by  one  or  more  of  such 
Accounts  which  results  in  an 
adjustment  in  the  equity  ownership 
interests  of  the  Accounts  in  the  shared 
investment  on  the  basis  of  the  fair 
market  value  of  such  interests 
subsequent  to  such  contribution, 
provided  that  each  ERISA-Covered 
Account  is  given  an  opportunity  to 
make  a  pro  rata  contribution. 

'    (d)  Lending  of  Funds— The 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 


section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  lending  of 
funds  from  the  General  Account  to  an 
ERISA-Covered  Account  to  enable  the 
ERISA-Covered  Account  to  make  an 
additional  pro  rata  contribution, 
provided  that  such  loan — 

(A)  is  unsecured  and  non-recourse 
with  respect  to  participating  plans, 

(B)  bears  interest  at  a  rate  not  to 
exceed  the  greater  of  the  prime  rate  plus 
two  percentage  points  or  the  prevailing 
rate  on  90-day  Treasury  Bills, 

(C)  is  not  callable  at  any  time  by  the 
General  Account,  and 

(D)  is  prepayable  at  any  time  without 


(e)  Shared  Debt  Investments — In  the 
case  of  a  debt  investment  that  is  shared 
between  two  or  more  Accounts, 
including  one  or  more  of  the  ERISA- 
Covered  Accounts,  (1)  the  restrictions  of 
sections  406(a)  and  406(b)(1)  and  (2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  any  material  modification  in  the 
terms  of  the  loan  agreement  resulting 
from  a  request  by  the  borrower,  any 
decision  regarding  the  action  to  be 
taken,  if  any,  on  behalf  of  the  Accounts 
in  the  event  of  a  loan  default  by  the 
borrower,  or  any  exercise  of  a  right 
under  the  loan  agreement  in  the  event 
of  such  default,  and  (2)  the  restrictions 
of  section  406(b)(2)  of  the  Act  shall  not 
apply  to  any  decision  by  MM  thereof  on 
behalf  of  two  or  more  ERISA-Covered 
Accounts:  (A)  not  to  modify  a  loan 
agreement  as  requested  by  the  borrower; 
or  (B)  to  exercise  any  rights  provided  in 
the  loan  agreement  in  the  event  of  a  loan 
default  by  the  borrower,  even  though 
the  independent  fiduciary  for  one  (but 
not  all)  of  such  Accounts  has  approved 
such  modification  or  has  not  approved 
the  exercise  of  such  rights. 

Section  n — Exemption  for  Certain 
Transactions  Involving  the  Management 
of  Joint  Venture  Interests  Shared  by  Two 
or  More  Accounts  Maintained  by  MM 

The  restrictions  of  certain  sections  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  certain  parts  of 
section  4975  of  the  Code  shall  not  apply 
to  the  following  transactions  resulting 
from  the  sharing  of  an  investment  in  a 
real  estate  joint  venture  between  two  or 
more  Accounts,  if  the  conditions  set 
forth  in  Section  IV  are  met: 

(a)  Additional  Capital  Contributions — 
(1)  The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  tE)  of  the  Code  shall  not  apply 


to  the  making  of  additional  pro  rata 
equity  capital  contributions  by  one  or 
more  Accounts  participating  in  the  joint 
venture. 

(2)  The  restrictions  of  sections  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  lending  of  funds  from  the  General 
Account  to  an  ERISA-Covered  Account 
to  enable  the  ERISA-Covered  Account  to 
make  an  additional  pro  rata  capital 
contribution,  provided  that  such  loan — 

(A)  is  unsecured  and  non-recourse 
with  respect  to  the  participating  plans, 

(B)  bears  interest  at  a  rate  not  to 
exceed  the  greater  of  the  prime  rate  plus 
two  percentage  points  or  the  prevailing 
rate  on  90-day  Treasury  Bills, 

(C)  is  not  callable  at  any  time  by  the 
General  Account,  and 

(D)  is  prepayable  at  any  time  without 
penalty. 

(3)  The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  making  of  Disproportionate  [as 
defined  in  section  V(e))  additional 
equity  capital  contributions  (or  the 
failure  to  make  such  additional 
contributions)  in  the  joint  venture  by 
one  or  more  Accounts  which  result  in 
an  adjustment  in  the  equity  ownership 
interests  of  the  Accounts  in  the  joint 
venture  on  the  basis  of  the  fair  market 
value  of  such  joint  venture  interests 
subsequent  to  such  contributions, 
provided  that  each  ERISA-Covered 
Account  is  given  an  opportunity  to 
provide  its  proportionate  share  of  the 
additional  equity  capital  contributions; 
and 

(4)  In  the  event  a  co-venturer  fails  to 
provide  all  or  any  part  of  its  pro  rata 
share  of  an  additional  equity  capital 
contribution,  the  restrictions  of  sections 
406(a).  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  making  of  Disproportionate 
additional  equity  capital  contributions 
to  the  joint  venture  by  the  General 
Account  and  an  ERISA-Covered 
Account  up  to  the  amount  of  such 
contribution  not  provided  by  the  co- 
venturer  which  result  in  an  adjustment 
in  the  equity  ownership  interests  of  the 
Accounts  in  the  joint  venture  on  the 
basis  provided  in  the  joint  venture 
agreement,  provided  tbat  such  ERISA- 
Covered  Account  is  given  an 
opportunity  to  participate  in  all 
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additional  equity  capital  contributions 
on  a  proportionate  basis. 

(b)  Third  Party  Purchase  Offers— (1) 
In  the  case  of  an  offer  by  a  third  party 
to  purchase  any  property  owned  by  the 
joint  venture,  the  restrictions  of  sections 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  acquisition  by  the  Accounts, 
including  one  or  more  ERISA-Covered 
Accountlsl.  on  either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
interest  in  the  joint  venture  in 
connection  with  a  decision  on  behalf  of 
such  Accounts  to  reject  such  purchase 
offer,  provided  that  each  ERISA-Covered 
Account  is  first  given  an  opportunity  to 
participate  in  the  acquisition  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  acceptance  by  MM  on  behalf  of  two 
or  more  Accounts,  including  one  or 
more  ERISA-Covered  Accountls],  of  an 
offer  by  a  third  party  to  purchase  a 
property  owned  by  the  joint  venture 
even  though  the  independent  fiduciary 
for  one  (but  not  all)  of  such  ERISA- 
Covered  Accountls]  has  not  approved 
the  acceptance  of  the  offer,  provided 
that  such  declining  ERISA-Covered 
Accountls]  are  first  afforded  the 
opportunity  to  buy  out  both  the  co- 
venturer  and  "selling"  Account's 
interests  in  the  joint  venture. 

(c)  Rights  of  First  Refusal— {1)  In  the 
case  of  the  right  to  exercise  a  right  of 
first  refusal  described  in  a  joint  venture 
agreement  to  purchase  a  co-venturer's 
interest  in  the  joint  venture  at  the  price 
offered  for  such  interest  by  a  third  party, 
the  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  acquisition  by  such  Accounts, 
including  one  or  more  ERISA-Covered 
Accountls],  on  either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
interest  in  the  joint  venture  in 
connection  with  the  exercise  of  such  a 
right  of  first  refusal,  provided  that  each 
ERISA-Covered  Account  is  first  given  an 
opportunity  to  participate  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  decision  by  MM  on  behalf  of  the 
Accounts  not  to  exercise  such  a  right  of 
first  refusal  even  though  the 
independent  fiduciary  for  one  (but  not 
all)  of  such  ERISA-Covered  Accounts 
has  approved  the  exercise  of  the  right  of 
first  refusal,  provided  that  none  of  the 


ERISA-Covered  Accounts  that  approved 
the  exercise  of  the  right  of  first  refusal 
decides  to  buy-out  the  co-venturer  on  its 
own. 

(d)  Buy-Sell  Options— (1)  In  the  case 
of  the  exercise  of  a  buy-sell  option  set 
forth  in  the  joint  venture  agreement,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(cKl)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  acquisition 
by  one  or  more  of  the  Accounts  on 
either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
interest  in  the  joint  venture  in 
connection  with  the  exercise  of  such  a 
buy-sell  option,  provided  that  each 
ERISA-Covered  Account  is  first  given 
the  opportunity  to  participate  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  decision  by  MM  on  behalf  of  two  or 
more  Accounts,  including  one  or  more 
ERISA-Covered  Accountls],  to  sell  the 
interest  of  such  Accounts  in  the  joint 
venture  to  a  co-venturer  even  though  the 
independent  fiduciary  for  one  (but  not 
all)  of  such  ERISA-Covered  Accountls] 
has  not  approved  such  sale,  provided 
that  such  disapproving  ERISA-Covered 
Account  is  first  afforded  the  opportunity 
to  purchase  the  entire  interest  of  the  co- 
venturer. 

Section  III— Exemption  for  Transactions 
Involving  a  Joint  Venture  or  Persons 
Related  to  a  Joint  Venture 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply, 
if  the  conditions  in  Section  IV  are  met, 
to  any  additional  equity  or  debt  capital 
contributions  to  a  joint  ventiare  by  an 
ERISA-Covered  Account  that  is 
participating  in  an  interest  in  the  joint 
venture,  or  to  any  material  modification 
in  the  terms  of,  or  action  taken  upon 
default  with  resp)ect  to,  a  loan  to  the 
joint  venture  in  which  the  ERISA- 
Covered  Account  has  an  interest  as  a 
lender,  where  the  joint  venture  is  a 
party  in  interest  solely  by  reason  of  the 
ownership  on  behalf  of  the  General 
Account  of  a  50  percent  or  more  interest 
in  such  joint  venture. 

Section  IV— General  Conditions 

(a)  The  decision  to  participate  in  any 
ERISA-Covered  Account  that  shares  real 
estate  investments  must  be  made  by 
plan  fiduciaries  who  are  totally 
unrelated  to  MM  and  its  affiliates.  This 
condition  shall  not  apply  to  plans 
covering  employees  of  MM. 


(b)  Each  contractholder  or  prospective 
contractholder  in  an  ERISA-Covered 
Account  which  shares  or  proposes  to 
share  real  estate  investments  that  are 
structured  as  shared  investments  under 
this  exemption  is  provided  with  a 
written  description  of  potential  conflicts 
of  interest  that  may  result  from  the 
sharing,  a  copy  of  the  notice  of 
pendency,  and  a  copy  of  the  final 
exemption. 

(c)  An  independent  fiduciary  must  be 
appointed  on  behalf  of  each  ERISA- 
Covered  Account  participating  in  the 
sharing  of  investments.  The 
independent  fiduciary  shall  be  either 

(1)  a  business  organization  which  has 
at  least  five  years  of  experience  with 
resp>ect  to  conunercial  real  estate 
investments, 

(2)  a  committee  composed  of  three  to 
five  individuals  (who  may  be  investors 
or  investor  representatives  approved  by 
the  plans  participating  in  the  ERISA- 
Covered  Account,  and)  who  each  have 
at  least  five  years  of  experience  with 
respect  to  commercial  real  estate 
investments,  or 

(3)  the  plan  sponsor  (or  its  designee) 
of  a  plan  (or  plans)  that  is  the  sole 
participant  in  an  ERISA-Covered 
Account. 

(d)  The  independent  fiduciary  or 
independent  fiduciary  committee 
member  shall  not  be  or  consist  of  MM 
or  any  of  its  affiliates. 

(e)  No  organization  or  individual  may 
serve  as  an  independent  fiduciary  for  an 
ERISA-Covered  Account  for  any  fiscal 
year  if  the  gross  income  (other  than 
fixed,  non-discretionary  retirement 
income)  received  by  such  organization 
or  individual  (or  any  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director,  or 
ten  percent  or  more  partner  or 
shareholder)  from  MM,  its  affiliates>and 
the  ERISA-Covered  Accounts  for  that 
fiscal  year  exceeds  five  percent  of  its  or 
his  or  her  aimual  gross  income  from  all 
sources  for  the  prior  fiscal  year.  If  such 
organization  or  individual  had  no 
income  for  the  prior  fiscal  year,  the  five 
percent  limitation  shall  be  applied  with 
reference  to  the  fiscal  year  in  which 
such  organization  or  individual  serves 
as  an  independent  fiduciary.  The 
income  limitation  shall  not  include 
compensation  for  services  rendered  to  a 
single-customer  ERISA-Covered 
Account  by  an  independent  fiduciary 
who  is  initially  selected  by  the  Plan 
sponsor  for  that  ERISA-Covered 
Account. 

The  income  limitation  will  include 
income  for  services  rendered  to  the 
Accounts  as  independent  fiduciary 
under  any  prohibited  transaction 
exemption(s)  granted  by  the 
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Department.  Notwithstanding  the 
foregoing,  such  income  limitation  shall 
not  include  any  income  for  services 
rendered  to  a  single  customer  ERISA- 
Covered  Account  by  an  independent 
fiduciary  selected  by  the  Plan  sponsor  to 
the  extent  determined  by  the 
Department  in  any  subsequent 
prohibited  transaction  exemption 
proceeding. 

In  addition,  no  organization  or 
individual  who  is  an  independent 
fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or 
ten  percent  or  more  partner  or 
shareholder,  may  acquire  any  property 
from,  sell  any  property  to.  or  borrow  any 
funds  from,  MM,  its  affiliates,  or  any 
Account  maintained  by  MM  or  its 
affiliates,  during  the  period  that  such 
organization  or  individual  serves  as  an 
independent  fiduciary  and  continuing 
for  a  period  of  six  months  after  such 
organization  or  individual  ceases  to  be 
an  independent  fiduciary,  or  negotiate 
any  such  transaction  during  the  period 
that  such  organization  or  individual 
serves  as  independent  fiduciary. 

(f)  The  independent  fiduciary  acting 
on  behalf  of  an  ERISA-Covered  Account 
shall  have  the  responsibility  and 
authority  to  approve  or  reject 
recommendations  made  by  MM  or  its 
affiliates  for  each  of  the  transactions  in 
this  exemption.  In  the  case  of  a  possible 
transfer  or  exchange  of  any  interest  in  a 
shared  investment  between  the  General 
Account  and  an  ERISA-Covered 
Account,  the  independent  fiduciary 
shall  also  have  full  authority  to 
negotiate  the  terms  of  the  transfer.  MM 
and  its  affiliates  shall  involve  the 
independent  fiduciary  in  the 
consideration  of  contemplated 
transactions  prior  to  the  making  of  any 
decisions,  and  shall  provide  the 
independent  fiduciary  with  whatever 
information  may  be  necessary  in  making 
its  determinations. 

In  addition,  the  independent  fiduciary 
shall  review  on  an  as-needed  basis,  but 
not  less  than  twice  annually,  the  shared 
real  estate  investments  in  the  ERISA- 
Covered  Account  to  determine  whether 
the  shared  real  estate  investments  are 
held  in  the  best  interest  of  the  ERISA- 
Covered  Account. 

(g)  MM  maintains  for  a  f)eriod  of  six 
years  from  the  date  of  the  transaction 
the  records  necessary  to  enable  the 
persons  described  in  paragraph  (h)  of 
this  Section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  a  prohibited  transaction 
will  not  be  considered  to  have  occurred 
if,  due  to  circumstances  beyond  the 
control  of  MM  or  its  affiliates,  the 


records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period. 

(h)(1)  Except  as  provided  in  paragraph 
(2)  of  this  subsection  (h)  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
subsection  (g)  of  this  Section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  ERISA-Covered 
Account  engaging  in  transactions 
structured  as  shared  investments  under 
this  exemption  who  has  authority  to 
acquire  or  dispose  of  the  interests  of  the 
plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
plan  participating  in  an  EWSA-Covered 
Account  engaging  in  transactions 
structiu«d  as  shared  investments  under 
this  exemption  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  ERISA- 
Covered  Account  engaging  in 
transactions  structured  as  shared 
investments  under  this  exemption,  or 
any  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
subsection  (h)  shall  be  authorized  to 
examine  trade  secrets  of  MM,  any  of  its 
aHiliates,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  V — Definitions 

For  the  purposes  of  this  exemption: 

(a)  An  "affiliate"  of  MM  includes— 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  MM, 

(2)  Any  officer,  director  or  employee 
of  MM  or  person  described  in  section 
V(a)(l),  and 

(3)  Any  partnership  in  which  MM  is 
a  partner. 

(b)  An  "Account"  means  the  General 
Account  (including  the  general  accounts 
of  MM  affiliates  which  are  managed  by 
MM),  any  separate  account  managed  by 
MM,  or  any  investment  advisory 
account,  trust,  limited  partnership  or 
other  investment  account  or  fund 
managed  by  MM. 

(c)  The  "General  Account"  means  the 
general  asset  account  of  MM  and  any  of 
its  affiliates  which  are  insurance 
companies  licensed  to  do  business  in  at 


least  one  State  as  defined  in  section 
3(10)  of  the  Act. 

(d)  An  "ERISA-Covered  Account" 
means  any  Account  (other  than  the 
General  Account)  in  which  employee 
benefit  plans  subject  to  Title  I  or  Title 
II  of  the  Act  participate. 

(e)  "Disproportionate"  means  not  in 
proportion  to  an  Account's  existing 
equity  ownership  interest  in  an 
investment,  joint  venture  or  joint 
venture  interest. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  6,  1998  at  63  FR  6217. 

Written  Comments  and  Hearing 
Requests:  The  Department  received  no 
hearing  requests  with  respect  to  the 
proposed  exemption.  The  only  written 
comments  were  submitted  by  MM  in 
order  to  clarify  certain  of  the 
information  contained  in  the  summary 
of  facts  and  representations  for  the 
proposed  exemption  (the  Summary). 

First,  MM  states  that  with  regard  to 
the  reference  to  health  insurance  in 
Representation  1  of  the  Summary, 
Footnote  1  is  intended  to  indicate  only 
the  extent  to  which  MM  currently  offers 
such  health  insurance.  The  footnote 
states  that  MM  sold  its  group  life  and 
health  subsidiary  on  March  31, 1996 
and  will  no  longer  offer  group  life  and 
health  insurance  after  the  completion  of 
a  transition  period  under  the  purchase 
and  sale  agreement  relating  thereto. 

Second,  with  respect  to  me  second 
paragraph  of  Representation  1  of  the 
Summary,  MM  wishes  to  clarify  that  the 
exemption  will  cover  Accounts 
(including  ERISA-Covered  Accounts) 
other  than  those  currently  in  existence, 
and  which  may  invest  in  equity  real 
estate  and  mortgage  investments. 

Third,  the  last  sentence  of 
Representation  7  of  the  Summary 
concerns  those  jiersons  to  whom  MM 
must  make  certain  disclosures  regarding 
its  shared  real  estate  investments.  With 
respect  lo  the  proposed  exemption  and 
other  information  to  be  contained  in 
such  disclosures,  MM  seeks  to  clarify 
that  it  was  only  required  to  provide  a 
copy  of  the  proposed  exemption  within 
30  days  of  the  publication  of  the 
proposed  exemption  (i.e.,  March  8, 
1998)  to  each  current  contractholder  in 
an  ERISA-Covered  Account  that 
proposes  to  engage  in  transactions 
which  are  structured  as  shared 
investments  under  the  exemption.  In 
addition,  MM  states  that  it  will  provide 
a  copy  of  this  exemption  (as  published 
in  the  Federal  Register)  before  the 
Account  begins  to  participate  in  such 
investments. 
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Fourth,  concerning  the  first  sentence 
of  Representation  8  of  the  Summary. 
MM  states  that  in  order  to  more  clearly 
define  the  persons  to  whom  certain 
disclosures  must  be  made,  the  sentence 
should  be  rewritten  to  read  as  follows: 

With  respect  to  new  contractholders  in  an 
ERISA -Covered  Account  that  participates  in 
the  sharing  of  investments  which  are 
structured  as  shared  investments  under  this 
exemption,  each  such  contractholder  must  be 
provided  with  the  description  outlined 
above,  a  copy  of  the  notice  of  pendency  and 
a  copy  of  the  exemption  as  granted,  before 
the  Account  begins  to  participate  in  the 
sharing  of  such  investments. 

Fifth,  with  respect  to  Footnote  4  in 
Representation  12  of  the  Summary, 
relating  to  the  sophistication  of 
investors  participating  in  MM's  single 
customer  and  pooled  closed-end  real 
estate  Accounts.  MM  states  that  this 
footnote  only  refers  to  contractholders 
in  its  ERISA-Covered  Accounts  which 
engage  in  transactions  structured  as 
shared  investments  under  this 
exemption. 

Finally,  the  third  sentence  in 
Representation  18  of  the  Summary  and 
the  fourth  paragraph  of  Representation 
21  of  the  Summary  both  refer  to  the 
partition  and  sale  of  imdivided  and 
divided  real  estate  investment  interests, 
respectively.  In  this  regard,  MM  seeks  to 
clarify  that  the  partition  and  sale  of  such 
interests  is  meant  to  establish  a  possible 
resolution  to  the  stalemates  which  are 
described  in  Representations  18  and  21 
of  the  Simimary.  Such  events  would 
involve  the  partition  of  prop)erty  in 
which  Accounts  own  a  fractional 
undivided  interest  in  the  whole,  and  the 
sale  of  one  or  more  resulting  divided 
interests,  including  those  interests 
which  are  co-owned  by  some  of  the 
Accoxmts.  The  Department  confirms 
that  these  scenarios  are  presented  only 
as  examples  of  possible  resolutions  to 
the  stalemates  which  are  described  in 
Representations  18  and  21  of  the 
Summary,  and  are  not  meant  to  describe 
resolutions  to  other  matters. 

In  addition,  the  Department 
acknowledges  all  of  the  above-described 
clarifications  by  MM  to  the  record 
which  formed  the  basis  for  the  proposed 
exemption  as  published  in  the  Federal 
Register. 

Accordingly,  after  considering  the 
entire  record,  including  the  comments 
made  by  MM.  the  Department  has 
determined  to  grant  the  exemption  as 
proposed. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  21^-8881.  (This  is  not 
a  toll-free  number.) 


Knoxville  Surgical  Group  Qualified 
Retirement  Plan  (the  Plan)  Located  in 
Knoxville,  Tennessee 

[Prohibited  Transaction  Exemption  98-29: 
Exemption  Application  No:  I>-10506l 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  sale  (the  Sale)  of 
a  medical  office  condominium  (the 
Property)  by  the  Plan  to  Hugh  C.  Hyatt, 
M.D..  Richard  A.  Brinner,  M.D..  Randal 
O.  Graham,  Michael  D.  Kropilak,  M.D., 
and  P.  Kevin  Zirkle,  M.D.,  parties  in 
interest  with  respect  to  the  Plan 
provided  the  following  conditions  are 
satisfied:  (1)  The  Sale  will  be  a  one  time 
transaction  for  cash;  (2)  the  Property 
will  be  sold  at  a  price  equal  to  the 
greater  of  $780,000  or  the  fair  market 
value  of  the  Property  on  the  date  of  the 
Sale;  and  (3)  the  Plan  will  pay  no 
commissions  or  expenses  associated 
with  the  Sale. 

For  a  more  complete  statement  of  the 
summary  of  facts  and  representations 
supporting  the  Department's  decision  to 
grant  this  exemption,  refer  to  the  Notice 
of  Proposed  Exemption  published  on 
February  6,  1998  at  63  FR  6216. 

Written  Comments:  The  Department 
received  one  comment  &X)m  the 
applicant  The  applicant  noted  that 
during  the  Department's  consideration 
of  the  exemption  application,  the 
Knoxville  Surgical  Group  had  originally 
planned  to  merge  the  Plan  into  the 
Premier  Surgical  Plan.  However,  this 
merger  did  not  occur.  Rather,  the  Plan 
will  remain  a  dormant  plan  with  all 
participants  fully  vested. 

The  Department  has  considered  the 
entire  record,  including  the  comment 
submitted  by  the  applicant,  and  has 
determined  to  grant  the  exemption  as 
proposed. 

For  Further  Information  Contact: 
Allison  Padams  Lavigne,  U.  S. 
Department  of  Labor,  telephone  (202) 
219-8971.  (This  is  not  a  toll-&«e 
number.) 

lack  Mayesh  Wholesale  Florist,  Inc. 
Profit  Sharing  Plan  (the  Plan)  Located 
in  Los  Angeles,  California 

(Prohibited  Transaction  Exemption  9ft-30: 
Exemption  Application  No.  I>-10524l 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  by 


the  Plan  of  certain  unimproved  real 
property  (the  Property)  to  Roy  Dahlson. 
a  party  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  satisfied:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 
Plan  pays  no  commissions  nor  other 
expenses  relating  to  the  sale;  and  (3)  the 
Plan  receives  an  amount  which  is  the 
greater  of  either  (a)  the  fair  market  value 
of  the  Property  as  of  the  date  of  the  sale, 
as  determined  by  a  qualified, 
independent  appraiser,  or  (b)  the 
original  acquisition  cost  of  the  Property 
to  the  Plan,  plus  lost  opportimity  costs 
attributable  to  the  Property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22,  1998  at  63  FR  19950. 

For  Further  Information  Contact:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Pipefitters  Local  Uni<»  No.  537  Pension 
Fund  (the  Plan)  Located  in  Boston, 
Massachusetts 

[Prohibited  Transaction  Exemption  No.  98- 
31;  Application  No.  D-105771 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  (the 
Sale)  of  certain  real  property  (the 
Property)  to  the  Plan  by  Local  Union 
537  (the  Union)  of  the  United 
Association  of  Journeymen  and 
Apprentices  of  the  Plumbing  and 
Pipefitting  Industry  of  the  United  States 
and  Canada,  a  party  in  interest  with 
respect  to  the  Plan;  provided  the 
following  conditions  are  satisfied: 

(A)  The  terms  and  conditions  of  the 
transaction  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  would 
receive  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(B)  The  Sale  is  a  one-time  transaction 
for  cash; 

(C)  The  Plan  incurs  no  expenses  from 
the  Sale; 

(D)  The  Plan  pays  as  consideration  for 
the  Propwrty  no  more  than  the  fair 
market  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser  on  the  date  of  the  Sale;  and 

(E)  The  independent  fiduciary  for  the 
Plan  will  imdertake  to  monitor  and 
enforce  the  terms  of  the  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
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exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on  April 
22,  1998.  at  63  PR  19953. 

For  Further  Information  Contact:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)219-8881.  (This  is  not  a 
toll-free  number.) 

General  information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  focts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C..  this  16th  day 
of  June  1998. 
Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  98-16337  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Nos.  0-1 0470  and  0-1 0576] 

Navistar  international  Transportation 
Corporation  (Navistar);  Located  in 
Chicago,  IL  and  the  Supplemental 
Program  Committee  of  the  Navistar 
International  Transportation 
Corporation  Retiree  Health  Benefit  and 
Life  Insurance  Plan  (Supplemental 
Program  Committee)  Located  in 
Euclid,  OH 

AGENCY:  Department  of  Labor. 
ACTION:  Notice  of  proposed  amendments 
to  Prohibited  Transaction  Exemption 
(PTE)  93-69 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  amendments  to  Kit  93-69  [58 
FR  51105,  September  30.  1993).  PTE  93- 
69  provides  an  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  for:  (1)  the  acquisition  and 
holding  by  the  Navistar  International 
Transportation  Corporation  Retiree 
Health  Benefit  and  Life  Insurance  Plan 
(New  Plan)  of  shares  of  Class  B  Common 
Stock  and  Series  A  Preference  Stock  of 
Navistar  International  Corporation 
(NIC);  (2)  the  holding  by  the  New  Plan 
of  shares  of  NIC  Common  Stock 
resulting  &om  the  conversion  of  NIC 
Class  B  Common  Stock  into  such  shares; 
(3)  the  extension  of  credit  between 
Navistar  and  the  New  Plan,  which  may 
occur  in  conjunction  with  Navistar's 
annual  obligation  to  advance  funds  to 
the  Supplementary  Benefit  Program 
Trust;  and  (4)  the  sale  of  shares  of  NIC 
Class  B  Common  Stock  by  the  New  Plan 
to  Navistar.  The  proposed  amendments, 
if  granted,  would  affect  participants  and 
beneficiaries  of,  and  fiduciaries  with 
respect  to  the  New  Plan. 
EFFECTIVE  DATE:  If  granted,  the  proposed 
amendments  will  be  effective  July  1, 
1998. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before  the 
expiration  of  August  3, 1998. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  room 
N-5649,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington 
DC  20210,  Attention:  Application  Nos. 
D-10470  and  I>-10576.  The  appUcations 
for  amendments  and  the  comments 


received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  the  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  room  N-5638,  200 
Constitution  Avenue,  NW.,  Washington 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lyssa  E.  Hall  of  the  Department  of 
Labor,  telephone  (202)  219-8971.  (This 
is  not  a  toll-free  number.) 

SUPPt-EMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  proposed  amendments  to 
PTE  93-69.  The  proposed  amendments 
were  requested  in  applications  filed  by 
the  Supplemental  Program  Committee 
and  Navistar  pursuant  to  section  408(a) 
of  the  Act  and  in  accordance  with 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  32847. 
August  10, 1990).  One  of  the  proposed 
amendments  would  permit  William 
Craig,  a  member  of  the  Supplemental 
Program  Committee,  to  continue  to 
serve  on  the  NIC  board  of  directors 
beyond  the  termination  of  the  Lock-up 
Period.  The  other  amendment  would 
permit  the  sale  of  shares  of  NIC 
Common  Stock  by  the  New  Plan  to  NIC 
or  Navistar  for  not  less  than  adequate 
consideration  as  defined  in  section  3(18) 
of  the  Act. 

Summary  of  Facts  and  Representations 

The  applications  contain 
representations  with  regard  to  the 
proposed  amendments  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

1 .  Background 

(a)  Navistar,  a  Delaware  corporation 
headquartered  in  Chicago,  Illinois,  is  a 
manufacturer  of  large  and  medium  size 
trucks  and  mid-range  diesel  engines. 

(b)  NIC  is  a  publicly-traded 
corporation  which  wholly  owns 
Navistar. 

(c)  The  Supplemental  Program 
Committee  is  a  five-member  committee 
which  is  responsible  for  managing  the 
assets  of  the  Supplemental  Benefit 
Program  Trust. 

(d)  In  1992  ,  Navistar  proposed  to 
terminate  its  retiree  health  and  life 
insurance  benefit  program  and  to 
replace  it  with  a  plan  providing  a 
reduced  schedule  of  benefits.  The  New 
Plan  was  created  as  part  of  the  1993 
settlement  of  a  class  action  which  was 
filed  by  the  Navistar  retirees  against 
Navistar  in  response  to  the  proposed 


conversio 
Stock  intc 
NIC  Class 


UMI 


Federal  Register / Vol.  63,  No.  118 /Friday.  June  19.  1998 /Notices 


33733 


ientations 


termination. '  The  New  Plan  consists  of 
two  parts,  the  Retiree  Health  Benefit 
Program  and  Trust  ("Base  Program"  and 
"Base  Trust")  and  the  Supplemental 
Benefit  Program  and  Trust.  The 
Supplemental  Benefit  Program  Trust 
was  initially  funded  with  approximately 
255  million  shares  of  NIC  Class  B 
Common  Stock. 

Until  the  end  of  the  Lock-up  Period 
(July  1, 1998). 2  the  NIC  Class  B  Common 
Stock  generally  is  restricted  and  has  no 
voting  or  transfer  rights.  The  NIC  Class 
B  Common  Stock  certificates  bear  a 
legend  indicating  that  the  stock  has  not 
been  registered  under  the  Securities  Act 
of  1933  and  may  not  be  sold  or 
transferred.  In  addition,  underthe  terms 
of  NlC's  Certificate  of  Incorporation  and 
pursuant  to  the  Shy  Settlement,  the 
Supplemental  Benefit  Program  Trust 
could  not  sell  its  Class  B  Common  Stock 
until  the  end  of  the  Lock-up  Period, 
except  in  a  transaction  approved  by 
NIC's  board  of  directors.  On  July  1,  1998 
(or  upon  an  earlier  sale  approved  by  the 
Board),  the  Class  B  Common  Stock  will 
automatically  convert  to  NIC  Common 
Stock,  a  widely-held  publicly-traded 
New  York  Stock  Exchange  security  with 
full  voting  rights.  After  the  Lock-up 
Period  expires,  a  Registration  Rights 
Agreement  gives  the  Supplemental 
Benefit  Program  Trust  the  right  to 
require  NIC  to  register  the  Supplemental 
Benefit  Program  Trust's  NIC  Common 
Stock  and  the  exclusive  right  to  sell  NIC 
Common  Stock  to  the  public  for  five 
years  or  until  the  sale  of  $500  million 
in  NIC  Common  Stock  by  the 
Supplemental  Benefit  Program  Trust, 
whichever  occurs  first.  All  decisions 
regarding  management  of  the 
Supplemental  Benefit  Trust,  including 
decisions  affecting  the  NIC  stock,  are 
made  by  a  five-person  committee,  the 
Supplemental  Program  Committee. 
PTE  93-69  provides,  in  part,  that 
effective  July  1,  1993,  the  restrictions  of 
sections  406(a),  406(b)(1),  406(b)(2)  and 
407(a)  of  the  Act  shall  not  apply  to  the 
acquisition  and  holding  by  the  New 
Plan  of  Class  B  Common  Stock,  the 
extension  of  credit  which  may  occur  in 
conjunction  with  Navistar's  annual 
obligation  to  advance  funds  to  the 
Supplemental  Benefit  Trust  the  holding 
by  the  New  Plan  of  shares  of  NIC 
Common  Stock  resulting  from  the 
conversion  of  NIC  Class  B  Common 
Stock  into  such  shares,  or  the  sale  of 
NIC  Class  B  Common  Stock  by  the  New 


'  Shy  et  at.  v.  Navistar  International  Corporation, 
et.  ai.  Civil  Action  No.  C-3-92-333  (S.D.  Ohio. 
1992)  (Shy  Settlement). 

'  The  period  beginning  on  the  date  of  the 
contribution  of  Class  B  Common  Stock  to  the 
Supplemental  Benefit  Program  Trust  in  1993  until 
July  1,  1998  is  the  "Loct-up  Period". 


Plan  to  Navistar.  One  of  the  conditions 
in  the  notice  of  proposed  exemption  for 
PTE  93-69  -^  requires  in  part,  that: 

(1)  the  majority  of  the  members  of  the 
Supplemental  Program  Committee 
would  be  individuals  who: 

(a)  Are  not  affiliates  of  Navistar,  NIC 
or  the  UAW; 

(b)  Did  not  have  any  ownership 
interest  in  Navistar  or  NIC; 

(c)  Are  not  officers,  directors,  or  5 
percent  or  more  shareholders  or 
partners  of  a  person  in  which  NIC  has 
an  ownership  interest. 

In  commenting  on  the  proposed 
exemption,  the  UAW  requested  that  the 
final  exemption  permit  the 
Supplemental  Program  Committee  to 
name  one  of  its  non-UAW  members  to 
serve  on  NIC's  board  of  directors.  The 
UAW  represented  that  the  failure  to 
allow  a  non-UAW  member  of  the 
Supplemental  Program  Committee  to 
serve  on  NIC's  board  of  directors  would 
impair  the  Committee's  ability  to  pursue 
the  most  prudent  course  towards 
maximizing  the  value  of  the 
Supplemental  Benefit  Program  Trust. 
The  UAW  stated  that  the  Supplemental 
Program  Committee  desired  to  make 
[board!  selections  that  would  best 
facilitate  the  Committee's  efforts  to 
protect  its  stake  in  the  company.  The 
UAW  further  stated  that  without  dual 
membership  on  the  part  of  at  least  one 
of  its  appointments,  the  Committee  felt 
that  its  ability  to  act  as  an  effective 
"watchdog"  over  NIC's  management 
would  be  materially  diminished.  After 
considering  the  UAW's  comment,  the 
Department  decided  to  modify  the  final 
exemption  to  permit  one  of  the  three 
non-UAW  members  of  the 
Supplemental  Program  Committee  to 
serve  on  NIC's  board  of  directors  during 
the  Lock-up  Period.  In  this  regard. 
WiUiam  Craig  has  served  on  NIC's  board 
of  directors  as  well  as  on  the 
Supplemental  Program  Committee  up  to 
the  present  time. 

2.  The  Supplemental  Program 
Committee's  Requested  Amendment 

(a)  In  support  of  its  application  to 
amend  PTE  93-69  to  allow  Mr.  Craig  to 
continue  to  serve  on  both  the  board  of 
directors  of  NIC  and  on  the 
Supplemental  Program  Committee,  the 
Committee  represents  that  Mr.  Craig  has 
a  broad  background  in.  and  extensive 
knowledge  of  the  trucking  industry  and, 
especially,  NIC's  role  therein  which  has 
brought  important  insights  to  the 
deliberations  of  the  Supplemental 
Program  Committee.  The  Committee 
members  have  learned  to  rely  on  his 
judgement  and  abilities  as  he  has 


>58  FR  35467.  35468  (July  1,  1993). 


brought  his  wealth  of  experience  to  bear 
on  issues  arising  from  his  service  as 
both  a  non-UAW  member  of  the 
Supplemental  Program  Committee  and  a 
member  of  NIC's  board  of  directors. 

The  applicant  further  notes  that  Mr. 
Craig's  current  dual  service  has  only 
served  to  enhance  the  value  of  his  views 
to  the  Supplemental  Program 
Committee.  He  has  demonstrated  both  a 
dedication  to  furthering  the  interests  of 
the  shareholders  of  NIC  and  an  acute 
sensitivity  to  the  importance  that 
successful  resolution  of  labor- 
management  issues  confronting  NIC  has 
to  the  future  success  of  NIC  and  the 
health  and  welfare  of  its  employees  and 
retirees. 

In  addition,  the  Supplemental 
Program  Committee  states  that  the 
unique  perspective  afforded  Mr.  Craig  as 
a  result  of  the  dual  service  permitted 
under  PTE  93-69  and  the  distinct 
background  and  abilities  he  brings  to 
this  dual  service  provides  a  function 
that  the  Supplemental  Program 
Committee  believes  it  can  ill  afford  to 
lose. 

(b)  In  commenting  on  the  proposed 
exemption,  the  UAW  represented  that 
the  potential  for  conflict  regarding  dual 
membership,  if  any.  is  minimal.  To  the 
extent  any  conflicts  were  to  arise  a 
Committee/board  members'  conduct 
would  be  reviewable  under  ERISA's 
fiduciary  standards  and.  moreover,  the 
Committee  would,  in  such 
circumstances,  be  empowered  to  remove 
such  individual  from  the  NIC  board,  if 
appropriate. 

(c)  The  Supplemental  Program 
Committee  has  acknowledged  that  they 
have  been  briefed  and  understand  the 
limits  that  are  placed  on  Mr.  Craig 
under  federal  and  state  securities  laws 
relating  to  Mr.  Craig's  ability  to  make 
disclosures  to  the  Committee  regarding 
information  he  obtains  at  meetings  of 
the  board  of  directors  of  NIC.  Despite 
those  limitations,  the  Supplemental 
Program  Committee  members  believe 
that  Mr.  Craig's  continuing  dual  service 
on  the  Committee  and  on  the  board  of 
directors  of  NIC  is  critical  to  the 
Supplemental  Benefit  Plan's  success. 
The  Committee  further  noted  that  Mr. 
Craig  will  have  available  to  him,  at  all 
times,  two  different,  expert  legal 
advisors,  one  for  his  service  on  the 
Supplemental  Program  Committee  and 
one  in  his  role  on  NIC's  board  of 
directors. 

(d)  In  summary,  the  Supplemental 
Program  Committee  beUeves  that  the 
requested  amendment  to  permit  Mr. 
Craig  to  continue  in  his  dual  roles  will 
assist  the  Supplemental  Program 
Committee  in  its  future  planning  and 
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help  to  ensure  the  future  stability  of  the 
Supplemental  Benefit  Program  Trust. 

4.  Navistar's  Requested  Amendment 

Upon  the  expiration  of  the  Lock-up 
Period,  the  NIC  Class  B  Common  Stock 
will  automatically  convert  to  NIC 
Common  Stock.  Navistar  requests  an 
amendment  to  PTE  93-69  to  permit  the 
Supplemental  Benefit  Program  Trust  to 
sell  NIC  Common  Stock  to  either  NIC  or 
Navistar  after  the  expiration  of  the  Lock- 
up Period  for  not  less  than  adequate 
consideration  as  defined  in  section  3(18) 
of  the  Act.  Navistar  represents  that 
having  the  ability  to  sell  NIC  Common 
Stock  to  NIC  or  Navistar  will  provide 
the  Supplemental  Benefit  Program  Trust 
with  an  additional  market  for  the  stock. 
In  this  regard,  Navistar  notes  that  NIC 
Common  Stock  is  widely  traded  on  the 
New  York  Stock  Exchange,  thus  pricing 
issues  associated  with  non-publicly 
traded  securities  would  not  be  present 
in  these  transactions. 

The  proposed  amendments,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  the 
applications  are  true  and  complete,  and 
that  the  applications  accurately  describe 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
proposed  amendment. 

Notice  to  Interested  Persons 

Because  of  the  large  number  of 
potentially  interested  parties,  it  is  not 
possible  to  provide  a  separate  copy  of 
notice  of  the  proposed  amendment  to 
each  participant.  The  only  practical 
form  of  notice  to  interested  parties  is  the 
Federal  Register.  The  Committee  will, 
however,  provide  notices  to  both  NIC 
and  the  UAW.  Also,  the  Supplemental 
Program  Conmiittee  will  supply  copies 
of  the  notice  to  union  locals  and 
chapters  of  salaried  employee  retiree 
organizations  for  posting  or  other 
possible  distribution  to  retirees. 
Provision  of  notice  in  this  manner  can 
be  accomplished  within  15  working 
days  of  publication. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  does  not  relieve  a 
fiduciary  or  other  party  in  interest  from 
certain  other  provisions  of  the  Act, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 


interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act. 

(2)  The  proposed  amendments  to  PTE 
93-69,  if  adopted,  will  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act. 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  ptuticipants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  amendments  to  PTE 
93-69,  if  adopted,  will  be  supplemental 
to,  and  not  in  derogation  of,  any  other 
provisions  of  the  Act,  including 
statutory  or  administrative  exemptions. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above. 

All  comments  will  be  made  a  part  of 
the  record.  Comments  received  will  be 
available  for  public  inspection  with  the 
applications  for  amendment  at  the 
address  set  forth  above. 

Proposed  Amendments 

Under  section  408(a)  of  ERISA  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847  August  10,  1990],  the 
Department  proposes  to  amend  PTE  93- 
69  as  set  forth  below  in  italics  in  the 
republished  exemption  below. 

Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1). 
406(b)(2)  and  407(a)  of  the  Act  shall  not 
apply  to  (1)  the  acquisition  and  holding 
by  the  Navistar  International 
Transportation  Corporation  Retiree 
Health  Benefit  and  Life  Insurance  Plan 
(the  New  Plan)  of  shares  or  Class  B 
Common  Stock  and  Series  A  Preference 
Stock  of  Navistar  International 
Corporation  (NIC);  (2)  the  holding  by  the 
New  Plan  of  shares  of  NIC  Common 
Stock  resulting  from  the  conversion  of 
NIC  Class  B  Common  Stock  into  such 
shares;  (3)  the  extension  of  credit 
between  Navistar  and  the  New  Plan, 
which  may  ocoir  in  conjunction  with 
Navistar's  annual  obhgation  to  advance 
funds  to  the  Supplemental  Benefit 


Program  Trust;  (4)  the  sale  of  shares  of 
NIC  Class  B  Common  Stock  by  the  New 
Plan  to  Navistar;  and  (5)  the  sale  of 
shares  of  NIC  Common  Stock  by  the 
New  Plan  to  NIC  or  Navistar,  provided 
that: 

(a)  All  decisions  regarding  the 
management  of  the  Supplemental 
Benefit  Program  Trust,  including 
determinations  affecting  NIC  stock  held 
by  such  Trust,  are  made  by  the 
Supplemental  Program  Committee; 

(b)  The  Supplemental  Program 
Committee  will  take  whatever  action  is 
necessary  to  protect  the  New  Plan's 
rights  with  respect  to  the  transaction; 

(c)  With  respect  to  the  sale  of  NIC 
Class  B  Common  Stock  by  the  New  Plan 
to  Navistar,  each  Class  B  share  will  be 
valued  at  the  average  closing  price  per 
share  of  NIC  Common  Stock  during  the 
30  day  trading  period  immediately  prior 
to  the  date  Navistar  acquires  the  Class 

B  Shares,  but  in  no  case  will  the  price 
be  less  than  adequate  consideration  as 
defined  in  section  3(18)  of  the  Act; 

(d)  With  respect  to  the  sale  of  NIC 
Common  Stock  by  the  New  Plan  to 
Navistar  or  NIC,  in  no  case  will  the 
price  be  less  than  adequate 
consideration  as  defined  in  section  3(18) 
of  the  Act; 

(e)  The  Supplemental  Program 
Committee  shall  maintain,  for  a  period 
of  six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (f)  below  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met,  except  that 

(a)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
Supplemental  Program  Conunittee,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period,  and  (b)  no 
party  in  interest  other  than  the 
Supplemental  Program  Committee  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  if  the  records  are  not  maintained,  or 
are  not  available  for  examination  as 
required  by  paragraph  (f)  below;  and 

(f)(1)  Except  as  provided  in  section  (2) 
of  this  paragraph  and  notwithstanding 
any  provisions  of  subsections  (a)(2)  and 

(b)  of  section  504  of  the  Act,  the  records 
referred  to  in  paragraph  (e)  above  shall 
be  unconditionally  available  at  their 
customary  location  during  business 
hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department; 

(B)  The  UAW  or  any  duly  authorized 
representative  of  the  UAW; 

(C)  Any  participant  or  beneficiary  of 
the  New  Plan,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 
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(2)  None  of  the  persons  described 
above  in  subparagraphs  (B)  and  (C)  of 
this  paragraph  (e)  shall  be  authorized  to 
examine  the  trade  secrets  of  NIC  or 
Navistar  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

(g)  For  purposes  of  this  exemption: 
(1)  The  majority  of  the  members  of  the 
Supplemental  Program  Committee  will 
be  individuals  who: 

(A)  Are  not  affiliates  of  Navistar,  NIC 
or  the  UAW; 

(B)  Do  not  have  any  ownership 
interest  in  Navistar  or  NIC; 

(C)  Are  not  officers,  directors,  or  5 
percent  or  more  shareholders  or 
partners  of  a  person  in  which  NIC  has 
any  ownership  interest; 

(D)  Have  acknowledged  in  writing 
acceptance  of  fiduciary  responsibility; 

(E)  Do  not  receive  more  than  5  percent 
of  their  annual  gross  income  (excluding 
retirement  income  and  directors  fees 
received)  for  any  taxable  year  in  the 
aggregate  from  Navistar,  UAW  or  any 
affiliate  thereof;  and 

(F)  Will  not  acquire  any  property 
from,  sell  any  property  to  or  borrow  any 
funds  from  NIC,  UAW,  or  any  affiliate 
thereof,  during  the  period  that  such 
individual  serves  as  a  member  of  the 
supplemental  Program  Committee  and 
continuing  for  a  period  of  6  months  after 
such  individual  ceases  to  be  a  member 
of  the  Supplemental  Program 
Committee  or  negotiate  any  such 
transaction  during  the  period  that  such 
individual  serves  as  a  member  of  the 
Supplemental  Program  Committee. 

Notwithstanding  (A)  and  (C)  above, 
William  Craig  is  not  precluded  from 
serving  on  NIC's  board  of  directors 
while  also  serving  as  a  member  of  the 
Supplemental  Program  Committee. 

(2)  An  affiliate  of  another  person 
means:  '^ 

(A)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(B)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(C)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer 
director  or  partner. 

(3)  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 


Signed  at  Washington,  D.C.,  this  16th  day 
of  June.  1998. 
Ivan  Strasfield. 

Director  of  Exemptions  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  98-16336  Filed  6-1S-98;  8:45  am) 

B(LUNQ  CODE  «10-a»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  9&-0801 

Agency  Information  Collection: 
Submission  for  0MB  Review; 
Comment  Request 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  20, 
1998. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Robert  J.  Bobek,  Code 
ICB  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports 

Title:  Patent  Waiver  Report. 

OMB  Number:  2700-0050. 

Type  of  Review:  Reinstatement. 

Need  and  Uses:  Reports  are  analyzed 
by  the  NASA  Inventions  and 
Contributions  Board  to  evaluate  the 
progress  made  by  NASA  contractors 
who  received  waiver  of  patent  rights  in 
terms  of  development  and 
commercialization  of  waived 
inventions. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
66. 

Responses  Per  Respondent:  1. 

Estimated  Annual  Responses:  66. 

Estimated  Hours  Per  Request:  2. 

Estimated  Annual  Burden  Hours:  147. 

Frequency  of  Report:  Annually. 
Donald  ].  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
[FR  Doc.  98-16328  Filed  6-18-98:  8:45  am] 

BtLUNQ  OOOE  7S1(M>1-i> 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Meetings 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

June  23,  1998. 

PUkCE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria.  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Requests  from  Two  (2)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 

2.  Fimding  for  the  Office  of  Corporate 
Credit  Unions. 

RECESS:  11:00  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Tuesday, 

June  23,  1998. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  205  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemption  (8). 

2.  Administrative  Actions  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (4), 
(7)  and  (8). 

3.  Administrative  Action  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

4.  Administrative  Act  under  Part  745 
of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (6). 

5.  Four  (4)  Persormel  Actions.  Closed 
pursuant  to  exemptions  (2),  (5),  (6)  and 
(9)(B). 

FOR  FURTHER  INFORMATION  CONTACT. 

Beckv  Baker,  Secretary  of  the  Board. 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  98-16453  Filed  6-16-98;  4:41  pm) 

BILUNQ  CODE  753&-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  N08.  50-277  and  50-278] 

PECO  Energy  Co.  (Peach  Bottom 
Atomic  Power  Station,  Units  2  and  3); 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  70.24 
for  Facility  Of>erating  License  Nos. 
DPR-44  and  DPR-56,  issued  to  PECO 
Energy  Company  ( the  licensee),  for 
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operation  of  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  located  in 
York  County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  70.24(a),  which  require  in  each  area 
in  which  special  nuclear  material  is 
handled,  used,  or  stored  a  monitoring 
system  that  will  energize  clear  audible 
alarms  if  accidental  criticality  occurs. 
The  proposed  action  would  also  exempt 
the  licensee  from  the  requirements  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored  to  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
sounding  of  the  alarm,  to  familiarize 
personnel  with  the  evacuation  plan,  and 
to  designate  responsible  individuals  for 
determining  the  cause  of  the  alarm,  and 
to  place  radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  March  18,1998. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that,  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant,  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  enriched  beyond 
5.0  weight  percent  Uranium-235  and 
because  commercial  nuclear  plant 
licensees  have  procedures  and  design 
features  that  prevent  inadvertent 
criticality.  the  staff  has  determined  that 
it  is  unlikely  that  an  inadvertent 
criticality  could  occur  due  to  the 
handling  of  special  nuclear  material  at 
a  commercial  power  reactor.  The 
requirements  of  10  CFR  70.24(a), 
therefore,  are  not  necessary  to  ensure 
the  safety  of  personnel  during  the 
handling  of  special  nuclear  materials  at 
commercial  power  reactors.  However, 
an  exemption  to  10  CFR  70.24(a)  is 
needed  to  permit  a  deviation  from  these 
requirements. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action 
involves  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
part  20. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probability  or 
consequences  of  accidents  or  result  in  a 
change  in  occupational  or  public  dose. 
Therefore,  there  are  no  radiological 
impacts  associated  with  the  proposed 
action. 

The  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluents  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  action,  the 
staff  considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3,"  April  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  6,  1998,  the  staff  consulted  with 
the  Pennsylvania  State  official,  Mr. 
David  Ney,  of  the  State  of  Pennsylvania, 
Bureau  of  Radiation  Protection, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee  s  letter 


dated  March  18, 1998,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania  (Regional 
Depository)  Education  Building,  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg.  PA. 

Dated  at  Rockville,  MD,  this  15th  day  of 
June  1908. 

For  the  Nuclear  Regulatory  Commission. 
Mohan  C  Thadani, 

Senior  Project  Manager.  Project  Directorate 
1-2.  Division  of  Reactor  Projects — I/D,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-16378  Filed  6-18-98;  8:45  am] 

HLUNQ  OOOE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  July 
8-10, 1998,  in  Conference  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Thursday,  November  20, 
1997  (62  FR  62079). 

Wednesday,  July  8, 1998 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:45  a.m.-10:30  a.m.:  BWR  Extended 
Power  Uprate  Application  (Open/ 
Closed}— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  General 
Electric  Nuclear  Energy  (GE),  the 
Northern  States  Power  Company  (NSP), 
and  the  NRC  staff  regarding  the  GE 
extended  power  uprate  program  for 
operating  BWRs,  and  the  NSP 
application  for  a  power  level  increase  of 
6.3  percent  for  the  Monticello  Nuclear 
Generating  Plant. 

Note:  A  portion  of  this  session  may  be 
closed  to  discuss  GE  Nuclear  Energy 
proprietary  information. 

10:45  a.m.-12:15  p.m.:  Proposed 
Revisions  to  CFR  50.59  (Changes,  Tests 
and  Experiments)  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  proposed  revisions  to  10  CFR 
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50.59,  resolution  of  issues  identified  in 
the  March  24,  1998  Staff  Requirements 
Memorandum  related  to  SECY-97-205, 
"Integration  and  Evaluation  of  Results 
from  Recent  Lessons  Learned  Reviews," 
and  related  matters. 

1:15  p.m.-3:45  p.m.:  AP600  Design 
(OpenyClosed) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
Westinghouse  Electric  Company  and  the 
NRC  staff  regarding  Westinghouse's 
application  for  certification  of  the 
AP600  design  and  the  associated  NRC 
staffs  evaluation. 

Note:  A  portion  of  this  session  may  be 
closed  to  discuss  Westinghouse  proprietary 
and  safeguards  information  related  to  the 
AP600  design. 

4:00  p.w.-5:30  p.m.:  Fire  Barrier 
Penetration  Seals  and  Related  Matters 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  Supplement  1  to  NUREG- 
1552,  "Fire  Barrier  Penetration  Seals  at 
Nuclear  Power  Plants,"  an  Information 
Notice  on  "Inadequate  Identification 
and  Analysis  of  Required  and 
Associated  Electrical  Circuits  Resuhing 
in  the  Potential  Loss  of  Post-Fire  Safe- 
Shutdovm  Capability,"  and  related 
matters. 

5:45  p.m.-7:00  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Thursday,  July  9, 1998 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-10:30  a.m.:  BWR  Pressure 
Vessel  Shell  Weld  Inspections  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
BWR  Vessel  and  Internals  Project 
(BVVRVIP)  regarding  the  BWRVIP-05 
report,  'BWR  Pressure  Vessel  Shell 
Weld  Inspection  Recommendations." 
and  the  associated  NRC  staffs 
evaluation. 

10:45  a.m.-12:15  p.m.:  Operating  Plan 
for  the  NRC  Office  of  Nuclear  Reactor 
Regulation  (NRR)  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with  the  NRR 
Director  and  his  staff  regarding  the  NRR 
Operating  Plan  and  related  matters. 

1:15  p.m.-l  .45  p.m.:  Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  the  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings. 


1:45  p.m.-2:00  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports,  including  EDO's  response 
to  the  ACRS  comments  and 
recommendations  included  in  its  May 
11, 1998  report  on,  "Elevation  of  CDF  to 
a  Fundamental  Safety  Goal  and  Possible 
Revision  of  the  Commission's  Safety 
Goal  Pohcy  Statement." 

2:00  p.m.-2:30  p.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed)— The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

Note:  A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  (Committee,  qualifications  of 
candidates  for  ACRS  membership,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

2:45  p.m.-7:00  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

Friday,  |uly  10, 1998 

8:30  a.m.-3:00  p.m.  (12:00-1:00  p.m. 
Lunch):  Preparation  of  ACRS  Reports 
(Open) — The  Committee  will  continue 
its  discussion  of  proposed  ACRS  reports 
on  matters  considered  during  this 
meeting. 

3:00  p.m.-4:30  p.m.:  Technical  Papers 
for  the  Quadripartite  Meeting  (Open) — 
The  Committee  will  discuss  several 
Technical  Papers  to  be  discussed  at  the 
Quadripartite  meeting  scheduled  to  be 
held  in  Japan  on  October  5-9, 1998, 
including  the  following: 

•  Safety  of  Future  Nuclear  Power 

Plants 

•  Safety  of  Aging  Plants 

•  Steam  Generator  Operating 
Experience 

•  Assessment  of  Computerized 
Systems 

•  Safety  of  High  Bumup  and  Mixed 
Oxide  Fuels/Fuel  Behavior  Under 
Reactivity  Induced  Accidents 

•  Risk  Significance  of  Low-Power  and 
Shutdown  Events 

•  Probabilistic  Safety  Assessment  and 
Risk-Based  Regulation 

4:30  p.m.-5:00  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 


specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  4,  1997  (62  FR  46782).  In 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consuhants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy.  Chief  of  the 
Nuclear  Reactors  Branch,  at  least  five 
days  before  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be 
made  to  allow  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  Chairman. 

Information  regarding  the  time  to  be 
set  aside  for  this  purpose  may  be 
obtained  by  contacting  the  Chief  of  the 
Nuclear  Reactors  Branch  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  Chief  of  the  Nuclear  Reactors 
Branch  if  such  rescheduling  would 
result  in  major  inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.  L.  92-463, 1  have  determined  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
Westinghouse  proprietary  information 
per  5  U.S.C.  552b(c)(4).  Westinghouse 
safeguards  information  per  5  U.S.C. 
552b{c)(3),  matters  that  relate  solely  to 
the  internal  jwrsormel  rules  and 
practices  of  this  Advisory  Committee 
per  5  U.S.C.  552b(c)(2).  General  Electric 
Nuclear  Energy  proprietary  information 
per  5  U.S.C.  552b(c)(4),  and  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruUng  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief  of  the  Nuclear 
Reactors  Branch  (telephone  301/415- 
7364),  between  7:30  a.m.  and  4:15  p.m. 
EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
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available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Dated:  June  15, 1998. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  98-16379  Filed  6-18-98;  8:45  am] 

BILLMQ  CODE  75M-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
N.W..  Washington,  D.C.  20549 

Extension: 
Rule  45.  SEC  File  No.  270-164,  0MB 

Control  No.  3235-0154 
Rule  52.  SEC  File  No.  270-326,  0MB 

Control  No.  3235-0369 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  45  under  me  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79A.  et  seq.)  ("Act")  imposes  a 
niing  requirement  of  registered  holding 
companies  and  their  subsidiaries  under 
section  12(b)  of  the  Act.  Under  the 
requirement,  the  companies  must  file  a 
declaration  seeking  authority  to  make 
loans  or  otherwise  extend  credit  to  other 
companies  in  the  same  holding 
company  system.  Among  others,  the 
rule  excepts  from  the  filing  requirement 
the  performance  of  payment  obligations 
under  consolidated  tax  agreements.  The 
purpose  of  the  rule  is  to  ensure  that 
registered  holding  companies  and  their 
subsidiaries  do  not  engage  in  activities 
that  are  a  detriment  to  interests  the  Act 
is  designed  to  protect  (i.e.,  cross- 
subsidization).  The  Commission 
estimates  that  the  total  annual  reporting 
and  recordkeeping  burden  is  46  hours, 
(e.g.,  14  recordkeepers  x  approximately 
3.3  hours  =  approximately  46  hours). 

Rule  52  under  the  Act  permits  public 
utility  subsidiary  companies  of 
registered  holding  companies  to  issue 
and  sell  certain  securities  without  filing 
a  declaration  if  certain  conditions  are 
met.  The  purpose  of  collecting  the 
information  is  to  determine  the 
existence  of  detriment  to  interests  the 


Act  was  designed  to  protect.  The 
Commission  estimates  that  the  total 
annual  reporting  and  recordkeeping 
burden  of  collections  under  rule  52  is  33 
hours  [e.g.,  33  responses  x  one  hour  = 
33  burden  hours). 

The  estimates  of  average  burden  hours 
are  made  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 

Dated:  June  11,  1998. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  9&-16352  Filed  6-18-98;  8:45  am) 

BIUJNQ  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
232S1;  812-11118] 

Fountain  Square  Funds,  et  al.;  Notice 
of  Application 

June  12,  1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  to  permit  certain  series 
of  the  Fountain  Square  Funds  ("FSF") 
to  acquire  all  of  the  assets  and  certain 
stated  liabilities  of  certain  series  of  The 
Cardinal  Group  ("Cardinal"). 


APPLICANTS:  FSF.  Cardinal.  Cardinal 
Management  Corp.  ("CMC"),  and  Fifth 
Third  Bank  (the  "Bank"). 
RUNG  DATES:  The  application  was  filed 
on  May  1.  1998.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  7,  1998,  and  should 
be  accomplished  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W..  Washington,  D.C.  20549.  Fountain 
Square  Funds  and  Fifth  Third  Bank,  38 
Fountain  Square  Plaza,  Cincinnati,  Ohio 
45263.  The  Cardinal  Group  and 
Cardinal  Management  Corp.,  155  East 
Broad  Street,  Colimibus,  Ohio  43215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564 
(ENvision  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549  (tel.  202-942-8090). 

Applicants'  Representations 

1.  FSF  is  a  Massachusetts  business 
trust  registered  under  the  Act  as  an 
open-end  management  investment 
company.  FSF  currently  has  sixteen 
separate  series,  five  of  which  are  the 
acquiring  funds  ("Acquiring  Funds"). 
The  Bank,  an  Ohio  state-chartered  bank, 
serves  as  the  investment  adviser  to  FSF. 
The  Bank  is  not  required  to  register 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act").  The  Bank  is  a 
subsidiary  of  Fifth  Third  Bancorp 
("Fifth  Third"),  a  bank  holding 
company. 

2.  Cardinal  is  an  Ohio  business  trust 
registered  under  the  Act  as  an  o[)en-end 
management  investment  company. 
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Cardinal  currently  has  six  separate 
series,  five  of  which  are  termed  the 
"Acquired  Funds"  for  purposes  of  this 
application  (the  Acquired  Funds 
together  with  the  Acquiring  Funds,  the 
"Funds").'  CMC  serves  as  the 
investment  adviser  to  Cardinal  and  is 
registered  under  the  Advisers  Act.  CMC 
is  a  subsidiary  of  The  Ohio  Company. 
The  Ohio  Company,  as  a  fiduciary  for  its 
customers,  owns  more  than  5%  of  each 
of  the  Acquired  Funds. 

3.  On  or  about  July  12,  1998.  The 
Ohio  Company  will  merge  with  a 
subsidiary  of  Fifth  Third  ("The  Ohio 
Company  Merger").  As  a  result  of  the 
Ohio  Company  Merger,  CMC  will 
become  an  indirect  subsidiary  of  Fifth 
Third. 

4.  On  March  12, 1998.  the  board  of 
trustees  of  Cardinal,  including  a 
majority  of  its  trustees  who  are  not 
"interested  persons"  under  section 
2(a)(19)  of  the  Act.  approved  and 
authorized  an  Agreement  and  Plan  of 
Reorganization  and  Liquidation  (the 
"Reorganization  Agreement")  pursuant 
to  which  the  Acquiring  Funds  will 
acquire  a  corresponding  series  of  the 
Acquired  Funds  having  similar 
investment  objectives.  Pursuant  to  the 
Reorganization  Agreement,  as  soon  as 
practicable  after  July  13. 1998  or  such 
later  date  as  the  parties  may  mutually 
agree  ("Closing  Date"),  each  Acquiring 
Fund  will  acquire  all  of  the  assets  and 
certain  stated  liabilities  of  the 
corresponding  Acquired  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fund  equal  in  value  to  the  Acquired 
Fund's  aggregate  net  asset  value, 
computed  as  of  the  close  of  business  on 
the  last  day  preceding  the  Closing  Date 
(the  "Reorganizations").^  As  soon  as 
practicable  after  the  Closing  Date,  each 
Acquired  Fund  will  liquidate  and 
distribute  pro  rata  to  the  Acquired 
Fund's  shareholders  of  record, 
determined  as  of  the  close  of  business 
on  the  Closing  Date,  the  Acquiring 
Fund's  shares  received  by  the  Acquired 
Fund. 

5.  The  Acquired  Funds,  except  for  the 
Cardinal  money  market  funds,  offer  two 
classes  of  shares.  Investor  Y 
("Institutional")  Shares  and  Investor  A 
("Investor")  Shares.  The  Acquiring 


>  The  sixth  series  also  is  an  acquired  iund  but  no 
relief  is  being  sought  for  this  series  because  it  may 
rely  on  rule  17a-«. 

'The  Acquired  Funds  and  the  corresponding 
Acquiring  Funds  are:  (i)  The  Cardinal  Fund  and 
Fountain  Square  Cardinal  Fund:  (ii)  Cardinal 
Aggressive  Growth  Fund  and  Fountain  Square  Mid 
Cap  Fund:  (iii)  Cardinal  Balanced  Fund  and 
Fountain  Square  Balanced  Fund:  (iv)  Cardinal 
Government  Securities  Money  Market  Fund  and 
Fountain  Square  Government  Cash  Reserves  Fund: 
(v)  Cardinal  Tax  Exempt  Money  Market  Fund  and 
Fountain  Square  Tax  Exempt  Money  Market  Fund. 


Fund  currently  offer  two  classes  of 
shares.  Investment  A  Shares  and 
Investment  C  Shares,  but  will  begin 
offering  Institutional  Shares  in 
connection  with  the  Reorganizations. 

6.  In  the  Reorganizations,  holders  of 
Institutional  Shares  of  an  Acquired 
Fund  will  receive  Institutional  Shares  of 
the  corresponding  Acquiring  Fund  and 
holders  of  Investor  Shares  of  an 
Acquired  Fund  will  receive  Investment 
A  Shares  of  the  corresponding 
Acquiring  Fund.  Holders  of  the  Cardinal 
money  market  funds  who  are  eligible  to 
purchase  Institutional  Shares  will 
receive  Institutional  Shares  of  the 
corresponding  Acquiring  Fund.  Holders 
of  the  Cardinal  money  market  funds 
who  are  not  eligible  to  purchase 
Institutional  Shares  will  receive 
Investment  A  Shares  of  the 
corresponding  Acquiring  Fund.  No  sales 
charges  will  be  imposed  in  connection 
with  the  Reorganizations. 

7.  Institutional  Shares  of  the  Acquired 
and  the  Acquiring  Funds  are  not  subject 
to  any  asset-based  distribution  fees. 
Institutional  Shares  of  the  Acquired 
Funds  are  subject  to  an  administrative 
service  fee  of  .15%  of  average  net  assets. 
Institutional  Shares  of  the  Acquiring 
Funds  are  not  subject  to  administrative 
service  fees.  Investor  Shares  and 
Investment  A  Shar^are  both  subject  to 
a  4.5%  front-end  sales  charge.  Investor 
Shares  and  Investment  A  shares  also  are 
subject  to  asset-based  distribution  fees 
of  up  to  .25%  of  the  average  net  assets. 
After  the  Reorganizations  the  Acquiring 
Funds  will  begin  paying  asset-based 
distribution  fees,  with  the  exception  of 
the  Fountain  Square  Tax  Exempt  Money 
Market  Fund  for  which  these  fees  will 
be  waived.  None  of  the  classes  of  the 
Acquiring  and  the  Acquired  Funds  are 
subject  to  any  redemption  fees. 

8.  The  investment  objectives  of  each 
Acquired  Fund  and  its  corresponding 
Acquiring  Fund  are  substantially 
similar.  The  investment  policies  and 
restrictions  of  each  Acquired  Fund  and 
its  corresponding  Acquiring  Fund  also 
are  substantially  similar,  but  in  some 
cases  involve  differences  that  reflect  the 
differences  in  the  general  investment 
strat^ies  used  by  the  Acquiring  Funds. 

9.  'Tne  board  of  directors  of  the 
Acquiring  and  the  Acquired  Funds 
(collectively.  "Boards")  approved  the 
Reorganizations  as  in  the  best  interests 
of  the  existing  shareholders  and 
determined  that  the  interests  of  the 
existing  shareholders  will  not  be  diluted 
as  a  result  of  the  Reorganizations.  The 
Boards,  including  a  majority  of  the 
disinterested  trustees  (the  "Independent 
Trustees"),  considered  various  factors  in 
approving  the  Reorganizations, 
including  that:  (i)  the  investment 


objectives  and  policies  of  the  Acquiring 
and  the  Acquired  Funds  are 
substantially  similar;  (ii)  no  sales 
charges  will  be  imposed  in  connection 
with  the  Reorganizations;  (iii)  the 
Reorganizations  will  be  free  from  federal 
income  taxes;  (iv)  the  conditions  and 
poUcies  of  rule  of  17a-8  under  the  Act 
will  be  followed:  (v)  the  Reorganizations 
will  be  based  on  net  asset  values 
calculated  by  the  Bank,  as  custodian  of 
the  Acquiring  Funds,  in  accordance 
with  the  stated  policies  and  procedures 
of  both  the  Acquiring  and  Acquired 
Funds;  (vi)  the  Reorganizations  will  be 
submitted  to  shareholders  of  the 
Acquired  Funds  in  a  combined  proxy 
statement/prospectus;  and  (vii)  no 
overreaching  of  any  person  is  occurring. 
Expenses  incurred  in  connection  with 
the  Reorganizations  will  be  borne  by  the 
Bank. 

10.  The  Reorganization  Agreement 
may  be  terminated  at  any  time  prior  to 
the  Closing  Date  (a)  by  mutual  written 
consent  of  the  Acquiring  and  Acquired 
Funds  or  (b)  by  either  an  Acquiring  or 
an  Acquired  Fund  by  written  notice  to 
the  other,  without  liability  on  the  part 
of  either  party,  if  circvunstances  develop 
that,  in  the  opinion  of  the  Board  of 
either  Fund,  make  proceeding  with  the 
Reorganizations  not  in  the  best  interests 
of  the  Fund's  shareholders. 

11.  A  registration  statement  on  Form 
N-14  was  filed  with  the  Commission  on 
April  6,  1998  and  became  effective  on 
May  27. 1998.  Applicants  mailed  a 
prospectus/proxy  statement  to 
shareholders  of  the  Acquired  Funds  on 
or  about  June  1,  1998.  A  special  meeting 
of  the  Acquired  Funds'  shareholders 
will  be  held  on  July  10. 1998  to  vote  on 
the  Reorganizations. 

12.  The  consummation  of  the 
Reorganizations  is  subject  to  the 
following  conditions,  as  set  forth  in  the 
Reorganization  Agreement:  (i)  the  N-14 
Registration  Statement  will  have 
become  effective;  (ii)  the  Acquired 
Funds'  shareholders  will  have  approved 
the  Reorganization  Agreement;  (iii) 
applicants  will  have  received  exemptive 
relief  from  the  Commission  with  respect 
to  the  issues  in  the  application;  (iv)  the 
Acquiring  and  the  Acquired  Funds  will 
have  received  an  opinion  of  counsel 
concerning  the  federal  income  tax 
aspects  of  the  Reorganizations;  and  (v) 
each  Acquired  Fund  will  have  declared 
a  dividend  or  dividends  to  distribute 
substantially  all  of  its  investment 
compeiny  taxable  income  and  net  gain, 
if  any,  to  its  shareholders.  Applicants 
agree  not  to  make  any  material  changes 
to  the  Reorganization  Agreement  that 
affect  the  appUcation  without  prior 
Commission  approval. 
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Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  that  person,  acting  as 
principal,  from  selling  any  security  to, 
or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  that 
directly  or  indirectly  owns,  controls,  or 
holds  with  power  to  vote  5%  or  more 

of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person;  and  (d)  if  the 
other  person  is  an  investment  company, 
"any  investment  adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors/trustees,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

3.  Applicants  believe  that  they  may 
not  rely  on  rule  17a-8  under  the  Act 
because  the  Funds  may  be  affiliated  for 
reasons  other  than  those  set  forth  in  the 
rule.  Because  the  Ohio  Company  owns 
5%  or  more  of  each  of  the  Acquired 
Funds,  each  Acquired  Fund  may  be 
deemed  an  "affilaited  person  of  an 
affiliated  person"  of  each  Acquiring 
Fund. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
transaction  from  the  provisions  of 
section  17(a)  if  the  evidence  establishes 
that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  consummate  the 
Reorganizations.  Applicants  submit  that 
the  terms  of  the  Reorganizations  satisfy 
the  standards  set  forth  in  section  17(b) 
of  the  Act.  Applicants  also  note  that  the 
Boards  of  the  Acquiring  and  the 
Acquired  Funds,  including  the 
Independent  Trustees,  have  determined 


that  the  Reorganizations  are  in  the  best 
interests  of  their  shareholders  and  that 
the  interests  of  the  existing  shareholders 
of  the  Funds  will  not  be  diluted  as  a 
result  of  the  Reorganizations.  In 
addition,  applicants  state  that  the 
exchange  of  the  Acquired  Funds'  shares 
for  shares  of  the  Acquiring  Funds  will 
be  based  on  the  Funds'  relative  net  asset 
values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Kate. 
Secretary. 
[FR  Doc.  98-16346  Filed  6-1&-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26885] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Appended 
f'Acf) 

June  12, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
writh  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/ or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  6, 1998.  to  the  Secretary.  Securities 
and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  July  6. 1998,  the  application(s) 
and/or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Eastern  Utilities  Associates  (70-9205) 

Notice  of  Proposal  to  Amend 
Declaration  of  Trust  to  Eliminate 


Requirement  of  Shareholder  Approval 
For  the  Sale  By  Eastern  Utility 
Associates  of  Any  of  Its  Majority-Owned 
Subsidiaries;  Order  Authorizing 
Solicitation  of  Proxies 

Eastern  Utilities  Associates,  ("EUA"). 
P.O.  Box  2333,  Boston,  Massachusetts 
02107.  a  registered  holding  company, 
has  filed  a  declaration  with  the 
Commission  under  section  6(a)(2),  7, 
and  12(e)  of  the  Public  Utility  Holding 
Company  Act  of  1935.  as  amended 
("Act"),  and  rules  62  and  65  under  the 
Act 

EUA's  declaration  of  trust 
("Declaration  of  Trust")  currently 
provides  that  a  two  thirds  majority  of 
the  holders  of  its  outstanding  common 
shares  entitled  to  vote  must  approve  the 
sale  by  EUA  of  any  of  its  majority- 
owned  subsidiaries.  EUA  seeks 
authority  to  amend  its  Declaration  of 
Trust  to  eliminate  this  requirement 
("Proposed  Amendment"). 

EUA  proposes  to  solicit  proxies  from 
its  common  shareholders 
("Shareholders")  to  approve  the 
Proposed  Amendment  at  a  special 
meeting  scheduled  for  July  20, 1998 
("Special  Meeting").  Accordingly,  EUA 
requests  that  an  order  authorizing  the 
solicitation  of  proxies  be  issued  as  soon 
as  practicable  under  rule  62(d). 

It  is  ordered,  under  rule  62  under  the 
Act,  that  the  declaration  regarding  the 
proposed  solicitation  of  proxies  can 
become  effective  immediately,  subject  to 
the  terms  and  conditions  contained  in 
rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  98-16347  Filed  6-18-98;  8:45  ami 
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Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

June  12.  1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s]  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
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public  ins{>ection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  j)ersons  wishing  to  ^ 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  6. 1998.  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  July  6,  1998,  the  application(s) 
andJoT  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/ or 
permitted  to  become  effective. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-9203) 

Consolidated  Natural  Gas  Company 
("CNG").  CNG  Tower,  625  Liberty 
Avenue,  Pittsburgh.  Pennsylvania, 
15222-3199,  a  registered  holding 
company,  and  CNG's  wholly  owned 
subsidiaries.  CNG  Energy  Services 
Corporation  ("Energy  Services"),  CNG 
Power  Company  ("Power  Company"), 
both  at  One  Park  Ridge  Center,  P.O.  Box 
15746,  Pittsburgh,  Pennsylvania  15244- 
0746,  CNG  Retail  Services  Corporation 
("Retail  Services").  One  Chatham 
Center,  Pittsburgh,  Pennsylvania  15219. 
CNG  Products  and  Services.  Inc. 
("Products  and  Services"),  CNG  Tower, 
Pittsburgh,  Pennsylvania  15222-3199 
and  CNG  Producing  Company 
("Producing  Company"),  CNG  Tower. 
1450  Poydras  Street.  New  Orleans, 
Louisiana  70112-6000  (collectively, 
"Applicants"),  have  filed  an 
application-declaration,  as  amended, 
under  sections  9(a).  10  and  12(c)  of  the 
Act  and  rules  43.  46  and  54  under  the 
Act. 

CNG  has  decided  to  discontinue 
wholesale  marketing  and  trading  of 
natural  gas  and  electricity.  Energy 
Services  was  principally  formed  to  be 
the  subsidiary  in  the  CNG  system  to 
market  natural  gas  at  wholesale,  and 
CNG  Power  Services  Corporation 
("Power  Services")  was  formed  to 
market  electricity  at  wholesale.  Power 
Services  is  an  exempt  wholesale 
generator  ("EWG")  under  section  32  of 
the  Act.  Energy  Services  has  several 
wholly  owned  subsidiaries  engaged  in 
the  energy  business.  The  six  directly 
owned  subsidiaries  of  Energy  Services 
f collectively.    Energy  Services 


Subsidiaries")  are:  Products  and 
Services,  Power  Company,  CNG  Storage 
Service  Company,  CNG  Main  Pass  Gas 
Gathering  Corporation  ("Main  Pass"). 
CNG  Oil  Gathering  Corporation  ("Oil 
Gathering")  and  Retail  Services.  Power 
Services  has  one  wholly  owned 
subsidiary,  CNG  Lakewood,  Inc.,  which 
is  also  an  EWG.  In  its  exiting  of  the 
wholesale  energy  industry,  CNG  may 
sell  its  equity  owoiership  in  Energy 
Services  and  Power  Services.  In  order  to 
prepare  these  companies  for  disposition. 
Applicants  propose  to  transfer 
owmership  of  each  subsidiary  of  Energy 
Services  and  Power  Services. 
Additionally,  two  subsidiaries  of  Energy 
Services  would  be  consolidated. 

Applicants  consequently  propose  to 
effect  a  two-phase  restructuring  of  the 
Energy  Services  group  consisting  of  the 
following  transactions. 

Phase  One 

Energy  Services  Subsidiaries  Become 
Direct  Subsidiaries  of  CNG 

Since  CNG  desires  to  retain  the 
Energy  Services  Subsidiaries  as  part  of 
the  CNG  System  after  the  disposition  of 
Energy  Services.  Applicants  propose  to 
transfer  ownership  of  these  companies. 
This  would  occur  through  Energy 
Services  transferring  to  CNG  all  of  the 
common  stock  of  the  six  subsidiaries  as 
a  dividend,  so  that  each  company 
initially  will  become  a  direct  subsidiary 
ofCNG  ("Phase  One"). » 

Phase  Two 

Products  and  Services  Merged  Into 
Retail  Services 

Retail  Services  was  formed  under 
Commission  order  dated  January  15. 
1997.  HCAR  No.  26647  ("January  1997 
Order"),  which  authorized  Energy 
Services,  among  other  things,  to  engage 
in  all  forms  of  energy  brokering  and 
marketing  transactions,  including  those 
involving  electricity,  natural  gas,  coal, 
oil,  other  hydrocarbons,  wood  chips, 
wastes  and  other  combustibles,  at 
wholesale  and  retail.  By  order  dated 
August  28,  1995,  HCAR  No.  26363 
("August  1995  Order"),  the 
Conmiission.  among  other  things 
authorized  Energy  Services  to  form 
Products  and  Services  to  engage  in  the 
business  of  certain  energy-related 
services.  By  a  subsequent  order  dated 


'  The  Application  states  that  the  transfers  of  stock 
of  the  Energy  Services  Subsidiaries  in  Phase  One 
may  be  in  the  form  of  either  dividends  or 
hquidating  distributions  under  a  plan  of  liquidation 
adopted  under  section  332  of  the  Internal  Revenue 
Code,  depending  upon  the  CNG  system's  business 
needs  and  the  ultimate  tax  impact  of  the 
restructuring  transactions.  The  term  "dividend",  as 
used  in  this  notice,  includes  both  dividends  and 
liquidating  distributions. 


August  27.  1997,  HCAR  No.  26757 
("August  1997  Order"),  the  Commission 
further  authorized  Products  and 
Services  to  offer  several  additional 
categories  of  energy-related  services. 
Applicants  now  propose  that  Retail 
Services  merge  with  Products  and 
Services,  with  Retail  Services  being  the 
surviving  corporation  (the  "Merger"). 

Retail  Services  Succeeds  to  Certain 
Authorizations 

Upon  completion  of  the  Merger,  Retail 
Services  would  succeed  to  the  prior 
authorizations  granted  to  Products  and 
Services  under  the  August  1995  Order 
and  the  August  1997  Order.  However, 
Applicants  request  the  elimination  of 
one  restriction  in  these  orders.  Both 
orders  state  that  Products  and  Services 
will  provide  it  categories  of  services 
both  within  and  outside  of  the  four 
states  of  Virginia,  West  Virginia, 
Pennsylvania  and  Ohio  where  the 
public  utility  company  subsidiaries  of 
CNG  are  located  (collectively,  "LDC 
States").  Both  orders  require  that  during 
the  twelve-month  period  beginning  on 
the  first  day  of  the  month  following  the 
commencement  of  Products  and 
Services'  business,  and  for  each 
subsequent  calendar  year,  total  revenues 
derived  by  Products  and  Services  in 
LDC  States  exceed  total  revenues 
similarly  derived  from  customers  in  all 
other  states.  Due  to  the  trend  of  energy 
markets  in  a  deregulation  environment 
to  become  integrated  national  markets, 
Applicants  request  that  this  "50% 
limit"  be  eliminated  for  all  future 
revenues  of  Retail  Services  as  the 
successor  to  Products  and  Services  after 
the  Merger. 

In  view  of  the  proposed  disposition  of 
Energy  Services  by  CNG,  Applicants 
propose  that  Retail  Services  also 
succeed  to  the  authorizations  granted  to 
Energy  Services  under  the  January  1997 
Order.  Specifically,  Retail  Services 
would  be  authorized  to  engage  in  energy 
marketing  to  the  same  extent  as  that 
allowed  Energy  Services,  and  Retail 
Services  would  be  permitted  to  form 
subsidiaries  through  which  to  engage  in 
marketing  activities  to  the  same  extent 
permitted  Energy  Services.  CNG  would 
provide  financing  to  Retail  Services 
under  rule  52  of  the  Act. 

CNG  Technologies,  Inc.  Becomes  a 
Subsidiary  of  Power  Company 

By  order  dated  December  21, 1990, 
HCAR  No.  25224,  the  Commission 
authorized  CNG  to  form  CNG 
Technologies,  Inc.  ("CNG 
Technologies")  and  to  invest  up  to  2 
miUion  in  CNG  Technologies  for  it  to 
acquire  limited  partnership  interests  in 
d  gas  industry  fund  created  to  invest  ;u 
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smaller  companies  developing  new 
technologies  to  enhance  the  supply, 
transportation  and  utilization  of  natural 
gas.  OMG  Technologies  is  currently  a 
subsidiary  of  Products  and  Services. 
Applicants  propose  that  the  outstanding 
common  stock  of  CNG  Technologies  be 
declared  as  a  dividend  by  Products  and 
Services  to  CNG,  and  subsequently  be 
transferred  by  CNG  as  a  capital 
contribution  to  Power  Company  after 
Power  Company  becomes  a  direct 
subsidiary  of  CNG. 

Main  Pass  and  Oil  Gathering  Each 
Become  a  Subsidiary  of  Producing 
Company 

Producing  Company  is  a  wholly 
owned  subsidiary  of  CNG  which 
engages  in  gas  and  oil  exploration  and 
production  primarily  in  the  Gulf  of 
Mexico,  the  southern  and  western 
United  States,  the  Appalachian  region 
and  in  Canada. 

By  order  dated  July  26, 1995,  HCAR 
No.  26341  ("July  1995  Order"),  Energy 
Services  was  authorized,  without 
further  Commission  approval,  through 
December  31,  1997,  to  invest  an 
aggregate  amount  up  to  at  least  $150 
million  to  acquire  direct  or  indirect 
interests  in  entities  engaged  in  Gas 
Related  Activities.^ 

As  of  December  31, 1997.  Energy 
Services  had  invested  $24,235,000  and 
$14,323,000  and  acquired  a  partnership 
interest  in  the  Main  Pass  Gathering 
Company  and  the  Main  Pass  Oil 
Gathering  Company,  respectively,  under 
the  July  1995  Order.  Energy  Services 
owns  the  interests  in  these  partnerships 
through  Main  Pass  and  Oil  Gathering, 
respectively. 

The  July  1995  Order  was  extended 
through  December  31.  2002  by 
Commission  order  dated  December  30, 
1997,  HCAR  No.  26807  ("December 
1976  Order").  The  December  1997  Order 
also  increased  the  amount  Energy 
Services  may  invest  and  the  amount  of 
guarantees  which  could  be  made  to 
$200  million  in  each  case. 

Applicants  propose  the  transfer  of 
ownership  of  all  of  the  outstanding 
common  stock  of  Main  pass  and  Oil 
Gathering  to  be  held  by  CNG  after 
completion  of  Phase  One  to  Producing 
Company.  The  transfer  would  occur 
through  a  transfer  by  CNG  of  the  stock 
to  Producing  Company  as  a  capital 
contribution. 


'"Gas  Related  Activities"  include  purchasing, 
pooling,  transporting,  exchanging,  storing  and 
selling  gas  supplies  from  competitively  priced 
sources,  including  the  spot  markets,  independent 
producers  and  brokers,  and  Producing  Company. 


Producing  Company  Succeeds  to 
Certain  Authorizations 

As  indicated  above.  Applicants 
propose  that  Producing  Company 
succeed  to  Energy  Services'  interests  in 
Main  Pass  and  Oil  Gathering,  which  are 
acquired  by  Energy  Services  under  the 
July  1995  Order.  Producing  Company 
will  also  continue  to  engage  in  all 
aspects  of  the  business  of  a  gas 
producing  company  which  substantially 
encompasses  all  of  the  activities  defined 
as  "Gas  Related  Activities"  in  the  July 
1995  Order.  Applicants  propose  that 
Producing  Company  succeed  to  and  be 
substituted  for  Energy  Services  as  the 
authorized  party  under  the  July  1995 
Order  and  the  December  1997  Order. 

Source  and  Form  of  Declaration  and 
Payment  of  Dividends 

Applicants  propose  that  dividends 
declared  and  paid  in  connection  with 
the  restructuring  be  paid  out  of  capital 
or  unearned  surplus,  to  the  extent 
permitted  under  applicable  corporate 
toW.  in  the  event  the  payer  does  not 
have  sufficient  earned  surplus  on  its 
books  to  cover  the  amount  of  the 
dividend.  Applicants  represent  that  the 
payment  of  dividends  out  of  capital  or 
unearned  surplus  in  connection  with 
the  restructuring  would  not  in  any  way 
adversely  affect  the  financial  integrity  of 
any  company  in  the  CNG  system  or  the 
working  capital  of  any  public  utility 
company  in  the  CNG  system. 

The  Application  states  that  the  form 
of  distributions  to  CNG  in  Phase  One  of 
the  restructuring  and  the  timing, 
manner  and  extent  of  the  re- 
distributions by  CNG  in  Phase  Two  of 
the  restructuring  will  depend  on  the 
CNG  system's  business  needs  as  well  as 
the  ultimate  tax  impact  of  the 
restruturing  transactions. 

Atlantic  City  Electric  Company  (70- 
9307) 

Atlantic  City  Electric  Company 
("ACE").  6801  Blackhorse  Pike,  Egg 
Harbor  "Township.  New  Jersey  08234.  a 
wholly  owned  electric  utility  subsidiary 
of  Conectiv,  Inc.,  a  public  utility 
holding  company  to  be  registered  under 
the  Act,  has  filed  an  application  under 
sections  9(a)  and  10  of  the  Act  and  rule 
41  under  the  Act. 

By  order  dated  February  25. 1998 
(HCAR  No.  26832).  Conectiv  was 
authorized  to  acquire  all  of  the 
outstanding  voting  securities  of  ACE. 
Delmarva  Power  *  Light  Company,  a 
public  utility  company  ("Delmarva"). 
and  various  nonutility  subsidiaries  of 
Delmarva  and  ACE. 

ACE  now  requests  authority  to 
purchase  two  39.3  megawatt 


combustion  turbine  generating  units  and 
accessory  equipment  ("Units")  for  a 
purchase  price  of  $8  million.  ACE  states 
that  the  Units  were  previously  leased  by 
ACE  under  a  December  1. 1972 
Indenture  of  Lease  ("Lease")  among 
ACE.  Frank  B.  Smith  and  Ben 
Maushardt,  as  lessors  ("Lessor"),  and 
United  States  Leasing  Corporation,  as 
agent  for  the  Lessor.  ACE  has  used  the 
Units,  located  in  Upper  Deerfield 
Towmship.  Cimiberland  County.  New 
Jersey,  for  the  generation  of  electricity 
for  twenty  five  years.  The  Lease 
terminates  on  July  11. 1998  and  ACE 
wishes  to  purchase  the  Units  and 
continue  them  in  service. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-16348  Filed  6-18-98;  8:45  am) 
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Granting  Accelerated  Approval  of 
Amendment  No.  2  Thereto,  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Listing  and 
Trading  Warrants  on  a  Narrow-Based 
Index 

June  12, 1998. 

I.  Introduction 

On  April  23. 1998.  the  Chicago  Board 
Options  Exchange.  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  piu^uant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").*  and 
Rule  19b— 4  thereimder.^  the  proposed 
rule  change  to  list  and  trade  warrants  on 
an  equal  dollar-weighted,  narrow-based 
index  ("Index"),  comprised  of  15  to  20 
actively  traded  common  stocks.  The 
Exchange  submitted  Amendment  No.  1 
to  the  filing  on  April  30. 1998. ^  Notice 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

^  See  Letter  from  Stephanie  C.  MuUins,  Attorney, 
CBOE  to  N4artianne  H.  Duffy,  Special  Counsel, 
Division  of  Market  Regulation  ("Division"),  SEC, 
dated  April  30,  1998.  Amendment  No.  1  clarifies, 
among  other  things,  that  the  Index,  as  defined 
above,  is  narrow-based  and  will  comply  with  the 
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of  the  filing  and  Amendment  No.  1 
appeared  in  the  Federal  Register  on 
May  13, 1998. ••  No  comments  were 
received  concerning  the  proposed  rule 
change.  On  June  11.  1998,  the  Exchange 
submitted  Amendment  No.  2.'  This 
order  approves  the  CBOE's  proposal,  as 
amended. 

II.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  warrants  based  on  the  Index, 
comprised  of  15  to  20  actively  traded 
common  stocks,  no  more  than  four  of 
which  will  be  foreign  issued  and  traded. 
The  remaining  stocks  will  be  listed  on 
the  American  Stock  Exchange, 
Incorporated  ("Amex"),  New  York  Stock 
Exchange,  Incorporated  ("NYSE")  or 
through  the  facilities  of  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  ("Nasdaq") 
system  and  are  reported  national  market 
system  securities  ("Nasdaq/NMS"). 

The  Exchange  is  permitted  to  list  and 
trade  stock  index  warrants  under  CBOE 
Rule  31.5E.  The  Exchange  now  is 
proposing  to  list  and  trade  cash-settled, 
stock  index  warrants  linked  to  the 


generic  narrow-based  margin  requirements  (CBOE 
Rule  30.53)  and  position  limit  requirements  (CBOE 
Rule  30.35)  of  the  Exchange. 

«  Securities  Exchange  Act  Release  No.  39965  (May 
6.  1998)  63  FR  26658. 

'  See  Letter  from  Staphanie  C.  Mullins.  Attorney. 
CBOE  to  Marianne  H.  Duffy.  Special  Counsel. 
Division.  SEC,  dated  June  11.  1998.  Amendment 
No.  2  clarifies  that  the  Index  value  will  be 
disseminated  every  15  seconds  and  will  be 
calculated  based  on  real-time  prices,  for  all  of  the 
component  stocks,  including  those  foreign  stocks 
that  are  traded  during  CBOE  trading  hours.  With 
respect  to  foreign  stock  components  that  trade 
during  CBOE  trading  hours,  each  Index  calculation 
will  use  the  most  recent  last  sale  price  from  the 
appropriate  home  market.  For  foreign  stocks  that  do 
not  trade  during  CBOE  trading  hours,  the  closing 
price  will  be  used  to  calculate  the  Index  value.  In 
addition.  Amendment  No.  2  clarifies  that 
component  securities  will  be  replaced  or 
supplemented  only  under  the  events  discussed 
below.  Absent  unusual  circumstances  involving  a 
merger  or  consolidation,  conversion  into  another 
class  of  securities,  a  spin-off,  or  the  termination  of 
a  depository  receipt  program,  the  Exchange  will 
adhere  to  the  following  procedures:  (1)  in  the  event 
of  a  merger  or  consolidation  (whether  between 
component  stocks  or  between  one  component  stock 
and  one  non-component  stock],  the  original 
component  stock  will  be  replaced  by  the  new 
security:  (2)  in  the  event  of  a  conversion  into 
another  class  of  security,  the  original  component 
stock  will  be  replaced  by  the  new  security;  (3)  in 
the  event  of  a  spin-off  of  a  subsidiary,  both  the 
subsidiary  issue  and  the  original  parent  security 
will  be  included  in  the  Index,  unless  the  subsidiary 
is  an  insignificant  percentage  of  the  original 
security,  in  which  case  the  CBOE  will  consult  with 
the  SEC  prior  to  omitting  the  subsidiary  issuer  from 
the  Index:  and  (4)  should  a  depositary  receipt 
program  be  terminated,  for  any  reason,  afler  an 
American  Depositary  Receipt  ("ADR")  has  already 
been  included  in  the  Index,  the  CBOE  in 
consultation  with  the  SEC  staff  will  evaluate  the 
appropriate  procedure  to  be  employed  to  ensure 
continuity  of  the  Index. 


Index.  At  the  time  of  lining  and  trading, 
the  warrants  will  meet  all  of  the  generic 
criteria  for  stock  index  warrants  as  set 
forth  in  CBOE  Rule  31. 5E  as  well  as  the 
specific  generic  criteria  for  narrow- 
based  index  warrants  discussed  below. 

Rule  31. 5E  requires,  among  other 
things,  that:  (1)  the  issuer  has  a  tangible 
net  worth  in  excess  of  $150,000,000  and 
otherwise  substantially  exceeds 
earnings  requirements  in  Rule  31.5(A)  ^ 
or  meet  the  alternate  guideline  in 
paragraph  (4)  of  Rule  31.5E;M2)  the 
minimum  public  distribution  of  such 
issues  shall  be  1,000,000  warrants, 
together  with  a  minimum  of  400  public 
holders,  and  have  an  aggregate  market 
value  of  $4,000,000;  (3)  the  term  of  the 
warrants  shall  be  for  a  period  ranging 
from  one  to  five  years  from  date  of 
issuance;  (4)  if  25%  or  more  of  the  value 
of  the  underlying  index  is  represented 
by  securities  that  are  traded  primarily  in 
the  United  States,  the  terms  of  the 
warrants  provide  that  the  opening  prices 
of  the  stocks  comprising  the  index  will 
be  used  to  determine  (i)  the  final 
settlement  value  (i.e.  the  settlement 
value  at  expiration);  and  (ii)  the 
settlement  value  for  the  warrants  as 
valued  on  either  of  the  two  business 
days  preceding  the  day  on  which  the 
final  settlement  value  is  to  be 
determined;  (5)  all  stock  index  warrants 
must  include  in  their  terms  provisions 
specifying  the  time  by  which  all 
exercise  notices  must  be  submitted  and 
that  all  unexercised  warrants  that  are  in 
the  money  (or  in  the  money  by  a  stated 
amount)  will  be  automatically  exercised 
on  their  expiration  date  or  on  or 
promptly  following  the  date  on  which 
such  warrants  are  delisted  by  the 
Exchange;  (6)  foreign  country  securities 
or  ADRs  that  are  not  subject  to  a 
comprehensive  surveillance  agreement 
and  have  less  than  50%  of  their  global 
trading  volume  in  dollar  value  in  the 
United  States,  shall  not,  in  the 
aggregate,  represent  more  than  20%  of 
the  weight  of  an  index,  unless  such 
index  is  otherwise  approved  for  warrant 
or  option  trading;  and  (7)  the  issuer  of 
the  warrants  will  make  arrangements  to 


■Rule  31. SA  requires  that  an  issuer's  total  assets 
less  total  liabilities  are  at  least  S4.000,000,  that  pre- 
tax income  earnings  of  at  least  than  $750,000  in  the 
issuer's  last  fiscal  year  or  in  two  of  the  last  three 
fiscal  years  and  net  income  of  at  least  S400.000. 

'Paragraph  (4)  of  CBOE  Rule  31. 5E  states  that 
where  an  issuer  has  a  minimum  tangible  net  worth 
in  excess  of  SI  50.000,000,  but  less  than 
$250,000,000,  the  Exchange  shall  not  list  stock 
index  warrants  of  the  issuer  if  the  value  of  such 
warrants  plus  the  aggregate  value,  based  upon  the 
original  issue  price,  of  all  outstanding  stock  index, 
currency  index  and  currency  warrants  of  the  issuer 
and  its  affiliates  combined  that  are  listed  for  trading 
on  a  national  securities  exchange  or  traded  through 
the  facilities  of  Nasdaq  exceeds  25%  of  the  issuer's 
net  worth. 


advise  the  Exchange  immediately  of  any 
change  in  the  number  of  warrants 
outstanding  due  to  the  early  exercise  of 
such  warrants  or  will  provide  this 
information  itself.  If  any  change  in  the 
number  of  warrants  occurs,  notice  will 
be  filed  with  the  Exchange  by  3:30  p.m. 
Chicago  time,  on  the  date  when  the 
settlement  value  for  the  Warrants  is 
determined. 

The  generic  criteria  for  narrow-based 
index  warrants  include,  among  other 
things,  initial  listing  standards  which 
state  that:  (1)  each  component  security 
have  a  market  capitalization  of  at  least 
$75  million,  except  that  for  each  of  the 
lowest  weighted  securities  in  the  index 
that  in  the  aggregate  account  for  no 
more  than  10%  of  the  weight  of  the 
index,  the  market  capitalization  is  at 
least  $50  million;  (2)  the  trading  volume 
of  each  component  security  has  been  at 
least  one  million  shares  for  each  of  the 
last  six  months,  except  that  for  each  of 
the  lowest  weighted  securities  in  the 
index  that  in  the  aggregate  accoimt  for 
no  more  than  10%  of  the  weight  of  the 
index,  trading  volume  has  been  at  least 
500,000  shares  for  each  of  the  last  six 
months;  (3)  no  single  component 
security  represents  more  than  25%  of 
the  weight  of  the  Index,  and  the  five 
highest  weighted  component  securities 
in  the  Index  do  not  in  the  aggregate 
account  for  more  than  60% ,  for  an  index 
consisting  of  fewer  than  25  component 
securities,  of  the  weight  of  the  Index;  (4) 
at  least  80%  of  the  total  number  of 
component  securities  in  an  index  satisfy 
the  requirements  of  CBOE  Rule  5.3  * 
applicable  to  individual  underlying 
securities;  (5)  U.S.  component  securities 
are  "reported  securities"  as  defined  in 
Rule  llAa3-l  under  the  Act;  (6)  the 
current  underlying  Index  value  will  be 
reported  at  least  once  every  fifteen 
seconds  during  the  time  the  Index 
warrants  are  traded  on  the  exchange; 
and  (7)  for  maintenance  purposes,  the 
total  number  of  component  securities  in 
the  Index  may  not  increase  or  decrease 
by  more  than  33V3%  from  the  number 
of  component  securities  in  the  Index  at 
the  time  of  its  initial  listing,  and  in  no 
event  may  be  less  than  nine  component 
securities.® 


■CBOE  Rule  5.3  describes,  among  other  things, 
the  options  eligibility  requirements  for  individual 
equity  securities. 

"The  Commission  notes  that  the  requirement  of 
paragraph  (7)  may  not  be  maintained  in  the 
following  limited  circumstances.  The  CBOE  has 
represented  that  no  attempt  will  be  made  to  find  a 
replacement  stock  or  to  otherwise  compensate  for 
a  stock  which  is  extinguished  due  to  bankruptcy  or 
similar  circumstances. 
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A.  Index  Design  and  Stock  Selection 
Criteria 

The  Exchange  represents  that  the 
Index  will  be  categorized  as  narrow- 
based.  The  stocks  to  be  included  in  the 
Index  will  be  selected  by  a  member  firm 
of  the  Exchange  and  will  be  announced 
at  or  as  close  as  possible  to  the  time  of 
the  offering,  and  included  in  the  issuer's 
offering  materials.  The  Exchange 
represents  that  the  Index  and  its 
component  stocks  will  meet  all  the 
criteria  of  CBOE  Rule  31. 5E  and  the 
generic  criteria  for  narrow-based  index 
warrants,  discussed  above,  prior  to 
trading  of  the  warrants.  Particularly,  the 
CBOE  notes  that  with  regard  to 
paragraph  (1)  of  CBOE  Rule  31. 5E,  the 
net  worth  and  earnings  of  the  issuer 
substantially  exceeds  the  criteria  for 
equity  issues  of  CBOE  Rule  31. 5A  {i.e.. 
total  assets  less  total  liabilities  are 
greater  than  $4,000,000;  pre-tax  income 
earnings  were  greater  than  $750,000  in 
its  last  fiscal  year;  and  the  issuer's  net 
income  was  greater  than  $400,000),  and 
the  issuer  has  a  minimum  tangible  net 
worth  in  excess  of  $250,000,000.  As  a 
result,  the  CBOE  notes  that  paragraph 
(4)  of  CBOE  Rule  31. 5E  regarding 
limitations  on  issuance  is  not 
applicable.  In  addition,  the  CBOE 
represents  that  with  regard  to  paragraph 
(3)  of  CBOE  Rule  31. 5E,  the  warrants 
will  mature  between  two  to  three  years 
from  the  date  of  issuance.  With  regard 
to  the  generic  criteria  for  narrow-based 
index  warrants  discussed  above,  the 
Exchange  represents  that  each 
coh»fjQnent  security  of  the  Index  will 
have  a  minimum  market  capitalization 
of  $150  million  except  that  two 
component  stocks  that  do  not  in  the 
aggregate  account  for  more  than  10%  of 
the  Index  weight,  may  have  a  market 
capitalization  of  not  less  than  $50 
million. 

B.  Calculation  and  Dissemination  of  the 
Index  Value 

The  Index  will  be  calculated  using  an 
equal  dollar-weighting  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  represented  in 
an  approximately  equal  dollar  amount 
in  the  Index.  To  create  the  Index,  a 
portfolio  of  equity  securities  will  be 
established  by  a  member  firm  of  the 
Exchange  representing  an  investment  of 
$10,000  in  each  component  security 
(rounded  to  the  nearest  whole  share). 
The  value  of  the  Index  will  equal  the 
market  value  of  the  sum  of  the  assigned 
number  of  shares  of  each  of  the 
component  securities  divided  by  an  . 
Index  divisor.  The  Index  divisor 
initially  will  be  set  to  provide  a. 
benchmark  value  of  100  at  the  time  that 


the  warrants  are  priced  for  sale  to  the 
investing  public. 

The  number  of  shares  of  each 
component  stock  in  the  Index  will 
remain  fixed  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  securities.  The  number  of 
shares  of  each  component  security  also 
may  be  adjusted,  if  necessary,  in  the 
event  of  a  merger,  consolidation, 
dissolution,  or  liquidation  of  an  issuer 
or  in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders,  the  expropriation  or 
nationalization  of  a  foreign  issuer,  or  the 
imposition  of  certain  foreign  taxes  on 
shareholders  of  a  foreign  issuer. 

The  Exchange  represents,  that 
component  securities  will  be  replaced 
or  supplemented  only  under  the  events 
discussed  below.  Absent  unusual 
circumstances  involving  a  merger  or 
consolidation,  conversion  into  another 
class  of  securities,  a  spin-off.  or  the 
termination  of  a  depositary  receipt 
program,  the  Exchange  will  adhere  to 
the  following  procedures:  (1)  in  the 
event  of  a  merger  or  consolidation 
(whether  between  component  stocks  or 
between  one  component  stock  and  one 
non-component  stock),  the  original 
component  stock  will  be  replaced  by  the 
new  security;  (2)  in  the  event  of  a 
conversion  into  another  class  of 
security,  the  original  component  stock 
will  be  replaced  by  the  new  security;  (3) 
in  the  event  of  a  spin-off  of  a  subsidiary, 
both  the  subsidiary  issue  and  the 
original  parent  security  will  be  included 
in  the  Index,  unless  the  subsidiary  is  an 
insignificant  percentage  of  the  original 
security,  in. which  case  the  CBOE  will 
consult  with  the  SEC  prior  to  omitting 
the  subsidiary  issuer  from  the  Index; 
and  (4)  should  a  depositary  receipt 
program  be  terminated,  for  any  reason, 
after  an  ADR  had  already  been  included 
in  the  Index,  the  CBOE  in  consultation 
with  the  SEC  staff  will  evaluate  the 
appropriate  procedure  to  be  employed 
to  ensure  continuity  of  the  Index.'"  If 
the  security  remains  in  the  Index,  the 
number  of  shares  of  the  security  may  be 
adjusted  to  the  nearest  whole  share  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  all  cases,  the  divisor  will  be 


adjusted,  if  necessary,  to  ensure 
continuity  of  the  value  of  the  Index. 

The  CBOE  also  represents  that  after 
the  selection  of  the  initial  securities  has 
been  made,  the  CBOE,  not  the  broker- 
dealer  that  initially  will  select  the 
stocks,  will  decide  all  subsequent  issues 
relating  to  the  composition  of  the  Index 
and/or  the  component  securities. 

Primary  and  backup  pricing  sources 
will  be  used  to  obtain  prices  for  foreign 
stocks.  All  non-U.S.  traded  stocks  will 
be  valued  in  U.S.  dollars  using  each 
country's  cross-rate  to  the  U.S.  dollar. 
Bloomberg's  composite  New  York  rates, 
or  comparable  rates,  quoted  at  2:00  p.m. 
Chicago  time  the  previous  day,  will  be 
used  to  convert  any  non-U.S.  traded 
stock  price  from  the  respective  countries 
to  U.S.  dollars.  If  there  are  several 
quotes,  the  first  quoted  rate  in  that 
minute  will  be  used  to  calculate  the 
Index.  In  the  event  that  there  is  no 
Bloomberg  exchange  rate  for  a  country's 
currency  at  2:00  p.m.  the  previous  day, 
stocks  will  be  valued  at  the  first  U.S. 
dollar  cross-rate  quoted  before  2:00  p.m. 
Chicago  time  the  previous  day. 

As  previously  stated,  the  Index  value 
will  be  calculated  and  disseminated 
every  15  seconds  and  will  be  calculated 
based  on  real-time  prices,  for  all  of  the 
component  stocks,  including  those 
foreign  stocks  that  are  traded  during 
CBOE  trading  hours.  With  respect  to 
foreign  stock  components  that  trade 
during  CBOE  trading  hours,  each  Index 
calculation  will  use  the  most  recent  last 
sale  price  from  the  appropriate  home 
market.  For  foreign  stocks  that  do  not 
trade  during  CBOE  trading  hours,  the 
closing  price  will  be  used  to  calculate 
the  Index  value.'* 

C.  Index  Warrant  Trading  (Exercise  and 
Settlement) 

The  warrants  will  be  direct 
obligations  of  their  issuer,  subject  to 
cash-settlement  in  U.S.  dollars  and  will 
be  exercisable  throughout  their  life  (i.e., 
American-Style). *2  Upon  exercise,  the 
holder  of  a  Warrant  structured  as  a 
"put"  will  receive  payment  in  U.S. 
dollars  to  the  extent  that  the  value  of  the 
Index  has  declined  below  a  pre-stated 
cash  settlement  value.  Conversely,  upon 
exercise  (or  at  the  warrant  expiration 
date  in  the  case  of  warrants  with 
European-style  exercise),  the  holder  of  a 
Warrant  structured  as  a  "call"  will 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  value  of  the  Index  has 
increased  above  the  pre-stated  cash 
settlement  value.  Warrants  that  are  "out- 


'°No  attempt  will  be  made  to  find  a  replacement 
stock  or  to  otherwise  compensate  for  a  stock  which 
is  extinguished  due  to  a  bankruptcy  or  similar 
circumstances,  supra  note  9. 


"  See  Amendment  No.  2.  supra  footnote  5. 

''Telephone  conversation  between  Stephanie  C 
MuUins,  Attorney,  CBOE  and  Marianne  H.  Duffy, 
Special  Counsel.  June  12. 1998. 
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of-the-money"  at  the  time  of  expiration 
will  expire  worthless. 

D.  Warrant  Listing  Standards  and 
Customer  Safeguards 

Sales  practice  rules  applicable  to  the 
trading  of  index  warrants  are  provided 
for  in  Exchange  Rule  30.50  and  to  the 
extent  provided  by  Rule  30.52  they  are 
also  contained  in  Chapter  IX  of  the 
Exchange's  Rules.  Rule  30.50  governs, 
among  other  things,  communications 
with  the  public.  Rule  30.52  subjects  the 
transaction  of  customer  business  in 
stock  index  warrants  to  many  of  the 
requirements  of  Chapter  IX  of  the 
Exchange's  rules  dealing  with  public 
customer  business,  including  suitability. 
For  example,  no  member  organization 
may  accept  an  order  from  a  customer  to 
purchase  a  stock  index  warrant  unless 
that  custonfer's  account  has  been 
approved  for  options  transactions.  The 
same  suitability  and  use  of  discretion 
provisions  that  are  applicable  to 
transactions  in  options  will  be  equally 
applicable  to  the  warrants  pursuant  to 
C^OE  rules.  The  listing  and  trading  of 
index  warrants  on  the  Index  will  be 
subject  to  these  guidelines  and  rules. 

E.  Other  Applicable  Exchange  Rules 

As  previously  stated,  the  CBOE 
represents  that  the  Index  will  be 
categorized  as  narrow-based.  As  such, 
the  generic  narrow-based  warrant 
standards  regarding  margin 
requirements  provided  for  under 
Exchange  rule  30.53  will  apply.  The 
applicable  generic  narrow-based 
position  and  exercise  limits  will  be 
determined  pursuant  to  Exchange  rule 
30.35." 

III.  Cominission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  by  the  Exchange 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  apphcable  to  a  national 
securities  exchange,  and  in  particular, 
the  requirements  of  Section  6(b)(5)  of 
the  Act.'*  Specifically,  the  Commission 
finds  that  the  listing  and  trading  of 
warrants  based  on  the  Index  will  serve 
to  promote  the  public  interest  and  help 
to  remove  impediments  to  a  free  and 
open  securities  market  by  providing 
investors  with  a  means  to  hedge 
exposure  to  market  risk  associated  with 
a  portion  of  the  equity  markets  "  and 


promote  efficiency,  competition  and 
capital  formation.** 

Nevertheless,  the  trading  of  warrants 
on  the  Index  raises  several  concerns 
related  to  the  design  and  maintenance  of 
the  Index,  customer  protection, 
surveillance  and  market  impact.  The 
Commission  believes,  however,  for  the 
reasons  discussed  below,  that  the  CBOE 
has  adequately  addressed  these 
concerns. 

A.  Design  and  Maintenance  of  the  Index 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
for  the  CBOE  to  apply  its  narrow-based 
index  warrant  listing  standards  and 
trading  rules  to  the  Index.  First,  the 
Index  will  be  composed  of  15  to  20 
actively  traded  common  stocks,  no  more 
than  four  of  which  will  be  foreign 
issued  and  traded.  The  remaining  stocks 
will  be  listed  on  the  Amex,  NYSE  or 
through  the  facilities  of  Nasdaq  and  are 
reported  Nasdaq/NMS  securities. 

The  Commission  notes  that  with 
respect  to  the  maintenance  of  the  Index, 
the  CBOE  has  implemented  several 
safeguards  in  connection  with  the 
listing  and  trading  of  Index  warrants 
that  will  serve  to  ensure  that  the  Index 
component  securities  are  relatively 
highly  capitalized  and  actively  traded. 
In  this  regard,  the  CBOE  represents  that 
the  Index  and  its  component  stocks  will 
meet  all  the  criteria  of  CBOE  Rule  31. 5E 
and  the  generic  criteria  for  narrow-based 
index  warrants,  discussed  above,  prior 
to  trading  of  the  warrants.  Particularly, 
the  CBOE  notes  that  with  regard  to 
paragraph  (1)  of  CBOE  Rule  31. 5E,  the 
net  worth  and  earnings  of  the  issuer 
substantially  exceeds  the  criteria  for 
equity  issues  of  CBOE  Rule  31. 5A  [i.e., 
total  assets  less  total  liabilities  {ire 
greater  than  $4,000,000;  pre-tax  income 
earnings  were  greater  than  $750,000  in 
its  last  fiscal  year;  and  the  issuer's  net 
income  was  greater  than  $400,000),  and 
the  issuer  has  a  minimum  tangible  net 
worth  in  excess  of  $250,000,000.  As  a 
result,  the  CBOE  notes  that  paragraph 
(4)  of  CBOE  Rule  31. 5E  regarding 
limitations  on  issuance  is  not 
applicable.  In  addition,  the  CBOE 
represents  that  with  regard  to  paragraph 
(3)  of  CBOE  Rule  31. 5E,  the  warrants 
will  mature  between  two  to  three  years 
from  the  date  of  issuance.  With  regard 
to  the  generic  criteria  for  narrow-based 
index  warrants  discussed  above,  the 
Exchange  represents  that  each 


component  security  of  the  Index  will 
have  a  minimum  market  capitalization 
of  $150  million  except  that  two 
component  stocks  that  do  not  in  the 
aggregate  account  for  more  than  10%  of 
the  Index  weight,  may  have  a  market 
capitalization  of  not  less  than  $50 
million.*' 

B.  Customer  Protection 

The  Commission  notes  that  the  rules 
and  procedures  of  the  Exchange 
adequately  address  the  special  concerns 
attendant  to  the  trading  of  Index 
warrants.  Specifically,  the  applicable 
suitability,  account  approval,  disclosure 
and  compliance  requirements  of  the 
CBOE  warrant  listing  standards 
satisfactorily  address  potential 
concerns.  Moreover,  the  CBOE  plans  to 
distribute  a  circular  to  its  membership 
calling  attention  to  specific  risks 
associated  with  warrants  on  the  Index. 
Further,  pursuant  to  the  Exchange's 
listing  guidelines,  only  companies 
capable  of  meeting  the  CBOE's  index 
warrant  issuer  standards  will  be  eligible 
to  issue  Index  warrants.  These 
standards,  among  other  things,  help  to 
ensure  that  the  issuer  is  sufficiently 
creditworthy  to  be  able  to  meet  its 
obUgations  at  the  expiration  of  the  Index 
warrants. 

C.  Surveillance 

In  evaluating  new  derivative 
instruments,  the  Commission  consistent 
with  the  protection  of  investors, 
considers  the  degree  to  which  the 
derivative  exchange  has  the  ability  to 
obtain  Information  necessary  to  detect 
and  deter  market  manipulation  and 
other  trading  abuses.  It  is  for  this  reason 
that  the  Commission  requires  that  there 
be  a  comprehensive  surveillance 
agreement  in  place  between  an 
exchange  listing  or  trading  a  derivative 
product  and  the  exchanges  trading  the 
stocks  underlying  the  derivative 
contract  that  specifically  enables 
officials  to  survey  trading  in  the 
derivative  product  and  its  underlying 
stocks. *B  Such  agreements  facilitate  the 


"See  Amendment  No.  1,  supra  note  3. 

'♦15U.S.C.  78ffb)(5). 

"Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  flnding  would  be  difficult  with 


respect  to  a  warrant  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 
'•15U.S.C78c(f). 


"The  Commission  notes  that  the  proposal  does 
not  contain  a  list  of  the  actual  components  of  the 
Index.  The  CBOE  has  committed  to  provide  the  list 
to  the  Commission,  when  it  becomes  publicly 
available,  prior  to  the  trading  of  the  Index  warrants. 
See  Amendment  No.  2,  supra  note  5. 

■*The  Commission  believes  that  the  ability  to 
obtain  relevant  surveillance  information,  including, 
among  other  things,  the  identity  of  the  ultimate 
purchasers  and  sellers  of  securities,  is  an  essential 
and  necessary  component  of  a  comprehensive 
surveillance  agreement.  A  comprehensive 
surveillance  agreement  should  provide  the  parties 
thereto  with  the  ability  to  obtain  information 
necessary  to  detect  and  deter  market  manipulation 
and  other  trading  abuses.  Consequently,  the 
Commission  generally  requires  that  a 
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availability  of  information  needed  to 
fully  investigate  a  potential 
manipulation  if  it  were  to  occur.  For 
foreign  stock  index  derivative  products, 
these  agreements  are  especially 
important  to  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions.  In  order  to  address  the 
above  concerns,  the  Commission  notes 
that  the  Index  will  be  mair  ained  in 
accordance  with  CBOE  Rule  31.5(E)(7), 
which  states  that  foreign  country 
securities  or  ADRs  that  are  not  subject 
to  a  comprehensive  surveillance 
agreement  and  have  less  than  50%  of 
their  global  trading  volume  in  dollar 
value  in  the  United  States,  cannot,  in 
the  aggregate,  represent  more  than  20% 
of  the  weight  of  an  index. 

For  the  reasons  discussed  above,  the 
Commission  finds  good  cause  to 
approve  Amendment  No.  2  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  provides  that  the 
index  value  will  be  disseminated  every 
15  seconds  and  will  be  calculated  based 
on  real-time  prices,  for  all  of  the 
component  stocks,  including  those 
foreign  stocks  that  are  traded  during 
CBOE  trading  hours.  With  respect  to 
foreign  stock  components  that  trade 
during  CBOE  trading  ho\irs,  each  Index 
calculation  will  use  the  most  recent  last 
sale  price  from  the  appropriate  home 
market.  For  foreign  stocks  that  do  not 
trade  during  CBOE  trading  hours,  the 
closing  price  will  be  used  to  calculate 
the  Index  value.  In  addition, 
.'Vmendment  No.  2  clarifies  that 
component  securities  will  be  replaced 
or  supplemented  only  imder  the  events 
discussed  below.  Absent  unusual 
circumstances  involving  a  merger  or 
consolidation,  conversion  into  another 
class  of  securities,  a  spin-off.  or  the 
termination  of  a  depositary  receipt 
program,  the  Exchange  will  adhere  to 
the  following  procedures:  (1)  in  the 
event  of  a  merger  or  consolidation 
(whether  between  component  stocks  or 
between  one  component  stock  and  one 
non-component  stock),  the  original 
component  stock  will  be  replaced  by  the 
new  security;  (2)  in  the  event  of  a 
conversion  into  another  class  of 
security,  the  original  component  stock 
will  be  replaced  by  the  new  security,  (3) 
in  the  event  of  a  spin-off  of  a  subsidiary, 
both  the  subsidiary  issue  and  the 
original  parent  security  will  be  included 


comprehensive  surveillance  agreement  require  that 
the  parties  to  the  agreement  provide  each  other. 
upon  request,  information  atiout  market  trading 
activity,  clearing  activity  and  customer  identity.  See 
Securities  Exchange  Act  Release  No.  31529 
(November  27,  1992). 


in  the  Index,  unless  the  subsidiary  is  an 
insignificant  percentage  of  the  original 
security,  in  which  case  the  CBOE  will 
consult  with  the  SEC  prior  to  omitting 
the  subsidiary  issuer  fit)m  the  Index; 
and  (4)  should  a  depositary  receipt 
program  be  terminated,  for  any  reason, 
after  an  AOR  had  already  been  included 
in  the  Index,  the  CBOE  in  consultation 
with  the  SEC  staff  will  evaluate  the 
appropriate  procedure  to  be  employed 
to  ensure  continuity  of  the  Index  The 
Commission  notes  that  no  comments 
were  received  when  the  original  notice 
of  the  proposed  rule  change  was 
published  and  that  no  new  regulatory 
issues  are  presented  in  Amendment  No. 
2. 

Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Sections  6(b)(5) 
and  19(b)(2)i9  of  the  Act,  to  find  good 
cause  exists  to  approve  Amendment  No. 
2  on  an  accelerated  basis. 

rV.  Solicitation  of  Camnents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-98-1 7  and 
should  be  submitted  by  July  10,  1998. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  CBOE's 
proposal  to  list  and  trade  warrants  based 
on  the  Index  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-CBOE-98- 
17),  as  amended,  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-16349  Filed  &-18-98;  8:45  am) 
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Sett- Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc;  Order  Granting  Approval 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
An>endment  No.  1  and  Amendment  No. 
2  to  Proposed  Rule  Change  Relating  to 
an  Amendment  to  the  NASD's  Options 
Position  Limit  Rule 

June  12. 1998. 
I.  Introduction 

On  March  10.  1998.  NASD 
Regulation.  Inc.  ("NASD  Regulation") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission ').  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"  or  "Act") '  and 
Rule  19b— 4  thereunder,*  a  proposed  rule 
change  to  amend  Rule  2860(b)  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  or 
"Association")  to:  (1)  increase  the 
position  hmits  on  conventional  equity 
options  to  three  times  the  basic  position 
limits  for  standardized  equity  options 
on  the  same  security;  (2)  disaggregate 
conventional  equity  options  from 
standardized  equity  options  and  FLEX 
Equity  Options  for  position  limit 
purposes;  and  (3)  provide  that  the  OTC 
Collar  Aggregation  Exemption  shall  be 
available  with  respect  to  an  entire 
conventional  equity  options  position, 
not  just  that  portion  of  the  position  that 
is  established  pursuant  to  the  NASD's 
Eouity  Option  Hedge  Exemption. 

The  proposed  rule  change  was 
published  for  comment  in  Exchange  Act 
Release  No.  39893  (April  21,  1998),  63 
FR  23317  (April  28,  1998)  NASD 
Regulations  submitted  an  amendment  to 
the  proposed  rule  change  on  April  29, 
1998.3  A  second  amendinent  to  the 


'•  15  U.S.C  788(b)(2). 


» 1 7  CTR  200.3O-3(a)(l 2)  (1994). 

'15U.S.C78s(b)(l)(1988). 

»17  CFR  240.19b-(  (1994). 

>  See  Letter  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  from  )ohn  M.  Ramsay.  Vice  President 
and  Deputy  General  Counsel,  NASD  Regulation, 
dated  April  29. 1998  (" Amendment  No.  1"). 
Amendment  No.  1  maJ(es  certain  technical 
corrections  to  the  text  of  the  proposed  rule  change. 
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proposed  rule  change  was  submitted  on 
June  3,  1998.*  One  comment  letter  was 
received  on  the  proposal '  This  order 
approves  the  proposed  rule  change,  as 
amended. 

II.  Description 

NASD  Rule  2860(b)(3)  provided  that 
the  position  limit  ^  for  each  equity 
option  is  determined  according  to  a  five- 
tiered  system  whereby  more  actively 
traded  securities  with  larger  public 
floats  are  subject  to  higher  position 
limits  and  less  actively  traded  stocks  are 


*  See  Lener  to  Katherine  A.  England.  Assistant 
Director.  Division  of  Market  Regulation, 
Conunission,  from  Gary  L.  Goldsholle,  Assistant 
General  Counsel.  NASD  Regulation,  dated  lune  2, 
1998  ("Amendment  No.  2").  Amendment  No.  2 
corrects  a  deficiency  in  the  language  of  the 
pro[x>sed  rule  change  by  clarifying  that  the  tripling 
aspect  of  the  proposal  will  apply  to  all  conventional 
equity  options.  Under  the  current  rules,  the  position 
limits  for  conventional  equity  options  overlying  a 
security  for  which  there  is  no  standardize  equity 
options  contract  is  set  at  4.500  contracts,  or  such 
higher  limit  for  which  the  underlying  security 
would  qualify.  As  now  written,  the  prof)osed  rule 
language  establishes  position  limits  for 
conventional  equity  options  at  "three  times  the 
applicable  position  limit  established  for 
standardized  equity  options  overlying  the  security." 
but  does  not  take  into  account  the  circumstance 
where  there  is  no  standardized  equity  option 
contract  overlying  the  security.  Amendment  No.  2 
proposes  language  that  triples  the  position  limits  for 
all  conventional  equity  options,  including  those  for 
which  there  is  no  standardize  equity  option 
contract  overlying  the  security. 

>  See  Letter  to  Jonathan  G.  Katz.  Secretary. 
Commission,  from  Deutsche  Bank  Securities.  Inc., 
Merrill  Lynch,  Pierce  Fenner  *  Smith.  Inc..  Morgan 
Stanley  *  Co.,  Inc.,  Salomon  Brothers  Inc./Smith 
Barney,  Inc.,  and  SBC  Warburg  Dillon  Read,  Inc., 
dated  June  2.  1998  ("Firms'  Letter").  The  letter 
supports  the  approval  of  SR-NASD-98-23,  as 
amended. 

The  Commission  notes  that  it  received  a  comment 
letter  on  a  separate  NASD  rule  filing  (SR-NASD- 
97-80)  on  January  23.  1998.  that  is  relevant  to 
present  filing.  The  letter  supported  the  approval  of 
SR-NASD-97-80.  as  well  a  SR-NASD-97-67, 
which  was  substantively  very  similar  to  the  present 
filing.  SR-NASD-97-67.  was  withdrawn  and 
replaced  by  the  present  filing.  See  Letter  to 
Jonathan  G.  Katz.  Secretary.  Commission,  frt)m 
Bear,  Steams  &  Co..  Deutsche  Morgan  Crenfell.  Inc., 
Goldman.  Sachs  k  Co.,  Lehman  Brothers.  Inc., 
Merrill  Lynch,  Pierce  Fenner  k  Smith.  Inc..  Morgan 
Stanley  &  Co..  Inc.,  Natwest  Securities  Corpwration, 
Salomon  Brothers.  Inc..  SBC  Warburg  Dillon  Read, 
Inc.,  and  Smith  Barney,  Inc..  dated  January  23. 
1998. 

0  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  (i.e..  aggregating  long  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  investor  or  group  of  investors 
acting  in  concert.  Exercise  limits  restrict  the 
number  of  options  contracts  that  an  investor  or 
group  of  investors  acting  in  concert  can  exercise 
within  five  consecutive  business  days.  Under  NASD 
Rules,  exercise  limits  correspond  to  position  limits, 
such  that  investors  in  options  classes  on  the  same 
side  of  the  market  are  allowed  to  exercise,  during 
any  five  consecutive  business  days,  only  the 
number  of  options  contracts  set  forth  as  the 
applicable  position  limit  for  those  options  classes. 
See  NASD  Rules  2860(b)  (3)  and  (4). 


subject  to  lower  limits.^  Presently, 
conventional  and  standardized  equity 
options  are  subject  to  the  same  position 
limits,  and  all  equity  options  overlying 
a  particular  equity  security  on  the  same 
side  of  the  market  are  aggregated  for 
position  limit  purposes,  regardless  of 
whether  the  option  is  a  conventional, 
standardized  or  FLEX  Equity  Option.* 
On  September  9, 1997,  the  Commission 
approved  a  two-year  pilot  program 
("Pilot  Program")  to  eliminate  position 
and  exercise  limits  for  FLEX  Equity 
Options,  which  are  traded  on  the 
American  Stock  Exchange,  Inc. 
("AMEX"),  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE").  and  the, 
Pacific  Exchange,  Inc.  ("PCX") 
(collectively  "Options  Exchange").^  In 
light  of  the  Pilot  Program.  NASD 
Regulation  is  proposing  to  amend  its 
rules  governing  position  and  exercise 
limits  for  conventional  equity  options. 
NASD  Regulation  previously  has  filed  a 
proposed  rule  change  to  eliminate 
position  and  exercise  limits  on  FLEX 
Equity  Options  to  make  its  rules 
consistent  with  the  Pilot  Program.'" 
NASD  Regulation  believes  the  proposed 
rule  change  herein  is  necessary  to  foster 
competition  between  the  over-the- 
counter  ("OTC")  market  and  the 
Options  Exchanges. 

FLEX  Equity  Options  are  exchange- 
traded  options  issued  by  the  OCC  that 
give  investors  the  ability,  within 
specified  limits,  to  designate  certain 
terms  of  the  option  {i.e.,  the  exercise 
price,  exercise  style,  expiration  date, 
and  option  type).  Because  they  are  non- 
uniform and  individually  negotiated, 
FLEX  Equity  Options  closely  resemble 
and  are  economically  equivalent  to 
conventional  equity  options. 
Accordingly,  to  align  more  closely  the 
NASD's  position  limit  rules  for 
conventional  equity  options  with  the 
rules  for  FLEX  Equity  Options.  NASD 
Regulation  proposes  to  amend  Rule 
2860(b)(3)  to  provide  that:  (1)  position 


'Currently,  the  five  tiers  are  for  4,500,  7.500, 
10.500.  20.000.  and  25.000  contracts  NASD  rules  do 
not  specifically  govern  how  a  specific  equity  option 
falls  within  one  of  the  five  (x>sition  limit  tiers. 
Rather,  the  NASD's  position  limit  established  by  an 
options  exchange(s)  for  a  particular  equity  option  is 
the  applicable  position  limit  for  purpose  of  the 
Government's  rule. 

*  Standardized  options  are  exchange-traded 
options  issued  by  the  Options  Clearing  Corporation 
("OCC")  that  have  standard  terms  with  respect  to 
strike  prices,  expiration  dates,  and  the  amount  of 
the  underlying  security.  A  conventional  option  is 
any  other  option  contract  not  issued,  or  subject  to 
issuance  by.  OCC. 

o  See  Exchange  Act  Release  No.  39032  (September 
9. 1997)  62  FR  48683  (September  16, 1997). 

"'SR-NASD-98-15.  The  Commission  notes  that 
SR-NASD-98-15  was  approved  on  March  19,  1998. 
See  Exchange  Act  Release  No.  39771  (March  19, 
1998).  63  FR  14743  (March  26,  1998). 


limits  on  conventional  equity  options 
shall  be  increased  to  three  times  the 
basic  position  limits  for  standardized 
equity  options  on  the  same  security.  (2) 
conventional  equity  options  shall  be 
disaggregated  from  standardized  equity 
options  FLEX  Equity  Options  for 
position  limit  purposes;  and  (3)  the  OTC 
Collar  Aggregation  Exemption  shall  be 
available  with  respect  to  an  entire 
conventional  equity  options  position, 
not  just  that  portion  of  the  position  that 
is  established  pursuant  to  the  NASD's 
Equity  Option  Hedge  Exemption. 

The  NASD's  Equity  Option  Hedge 
Exemption  *'  provides  for  an  automatic 
exemption  from  equity  option  limits  for 
accounts  that  have  established  hedged 
positions  on  a  limited  one-for-one  basis 
[i.e.,  100  shares  of  stock  for  one  option 
contract).  Under  the  Equity  Option 
Hedge  Exemption,  the  largest  options 
position  that  may  be  established 
(combining  hedged  and  unhedged 
positions)  may  not  exceed  three  times 
the  basic  position  limit.  The  OTC  Collar 
Aggregation  Exemption  '^  provides  that 
positions  in  conventional  put  and  call 
options  establishing  OTC  collars  need 
not  be  aggregated  for  position  limit 
purposes.  An  OTC  collar  transaction 
involves  the  purchase  (sale)  of  a  put  and 
the  sale  (purchase)  of  a  call  on  the  same 
underlying  security  to  hedge  a  long 
(short)  stock  position. 

At  the  present  time,  NASD  Regulation 
believes  that  the  prudent  regulatory 
approach  is  to  increase  position  limits 
on  conventional  equity  options  in 
conjunction  with  continued  availability 
of  the  Equity  Option  Hedge  Exemption 
and  OTC  Collar  Aggregation  Exemption. 
NASD  Regulation  proposes  an 
incremental  approach  and  in  this  case 
believes  increasing  position  limits  for 
conventional  equity  options  to  three 
times  the  position  limits  for 
standardized  equity  options  is 
appropriate.  These  proposed  limits 
correspond  to  the  position  limits  in 
effect  for  FLEX  Equity  Options  prior  to 
the  Pilot  Program. 

NASD  Regulation  also  believes  that 
conventional  equity  options  positions 
should  not  be  aggregated  with 
standardized  and  FLEX  Equity  Options 
on  the  same  securities  for  position  limit 
purposes.  It  believes  that  disaggregation 
of  conventional  and  other  options  is 
necessary  to  give  full  effect  to  the 
proposed  increase  in  position  limits  for 
conventional  equity  options.  Without 
disaggregation,  positions  in  FLEX 
Equity  Option  or  standardized  option 
positions  would  reduce  or  potentially 
even  eliminate  (in  the  case  of  FLEX 


>  Rule  2860(b)(3)(A)(vii). 
'2860(b)(3)(A)(viii). 
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Equity  Options)  the  available  position 
limits  for  conventional  equity  options. 

To  illustrate  how  these  proposed 
amendments  would  work,  consider  the 
following  example  of  stock  ABOD. 
which  is  subject  to  a  position  limit  of 
25.000  standardized  equity  option 
contracts.  In  this  example,  a  market 
participant  could  establish  a  position  of 
25.000  standardized  option  contracts  on 
ABCD  and  an  additional  75.000 
conventional  option  contracts  on  ABQD 
on  the  same  side  of  the  market,  since 
conventional  and  standardized  option 
positions  would  be  disaggregated.  In 
addition,  the  market  participant  also 
may  have  a  position  of  any  size  in  FLEX 
Equity  Options  overlying  ABCD.  since 
such  FLEX  Equity  Options  would  not  be 
aggregated  with  either  the  conventional 
equity  options  or  standardized  equity 
options  overlying  ABCD.  Fiuther,  by 
taking  advantage  of  the  Equity  Option 
Hedge  Exemption,  which  fjerraits  a 
market  participant  to  assume  a  hedged 
options  position  that  is  three  times  the 
otherwise  applicable  position  limit,  a 
market  participant  could  increase  the 
number  of  conventional  equity  options 
to  225.000  contracts. 

NASD  Regulation  proposes  to  modify 
the  terms  of  the  OTC  Collar  Aggregation 
Exemption  to  apply  to  an  entire 
conventional  equity  option  position,  not 
just  the  portion  that  is  established 
pursuant  to  the  Equity  Option  Hedge 
Exemption.  NASD  Regulation  believes 
such  an  amendment  is  consistent  with 
the  economic  logic  underlying  the  OTC 
Collar  Aggregation  Exemption,  i.e.,  that 
if  the  terms  of  the  exemption  are  met, 
the  segments  of  an  OTC  collar  will 
never  both  be  in-the-money  at  the  same 
time  or  exercised.  Under  current  rules, 
assuming  that  stock  ABCD  is  subject  to 
a  basic  position  limit  of  25,000 
contracts,  a  market  participant  taking 
advantage  of  the  Equity  Option  Hedge 
Exemption  could  establish  a  hedged 
position  on  ABCD  involving  a  total  of 
75.000  conventional  equity  option 
contracts  (three  times  the  basic  limit), 
including  50,000  contracts  that  are 
established  under  the  Equity  Option 
Hedge  Exemption.  A  market  participant 
using  the  OTC  Collar  Aggregation 
Exemption  could  then  establish  a 
conventional  position  of  50,000  long 
(short)  calls  and  50,000  short  (long) 
puts,  for  a  total  of  125,000  contracts 
overlying  ABCD.  The  proposed  rule 
change  to  the  OTC  Collar  Aggregation 
Exemption  would  allow  a  market 
participant  to  establish  a  collar 
consisting  of  two  segments,  each  of 
which  involves  a  position  three  times 
greater  than  the  basic  position  limit. 
Consequently,  using  the  example  above, 
a  market  participant  could  establish  an 


OTC  collar  on  ABCD  involving  75.000 
long  (short)  calls  and  75.000  short  (long) 
puts,  for  a  total  of  150.000  contracts.'' 

If.  however,  the  basic  position  limits 
for  conventional  options  were  tripled,  as 
proposed  above,  the  permissible  options 
position  established  under  the  OTC 
Collar  Aggregation  Exemption  would  be 
correspondingly  increased.  For 
example,  if  the  market  participate  in  the 
above  example  had  increased  the  size  of 
its  conventional  options  position  to 
225,000  contracts  pursuant  to  the  Equity 
Option  Hedge  Exemption  as  proposed 
above  (based  upon  a  limit  of  three  times 
the  75.000  conventional  equity  options 
position  limit),  the  market  [>articipant 
could  establish  an  OTC  collar  on  ABCD 
involving  225.000  long  (short)  calls  and 
225.000  short  (long)  puts,  for  a  total  of 
450.000  contracts. 

Finally,  in  addition  to  the  proposed 
rule  changes  discussed  above,  the  NASD 
is  proposing  to  clarify  and  update  the 
examples  contained  in  IM-2860-1  so 
that  they  are  consistent  with  the  instant 
proposal  and  prior  increases  in  the 
hedge  exemption. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Association,  and.  in 
particular,  with  the  requirements  of 
Section  15A(b)(6).>*  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  is  not  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

The  Commission  also  believes  that  the 
proposed  rule  changes  is  consistent 
with  Section  llA  of  the  Act  in  that  it 
will  increase  the  position  limits  on 
conventional  equity  options, 
disaggregate  conventional  equity 
options  from  exchange-traded  equity 
options  for  position  limit  purposes,  and 
provide  that  the  OTC  Collar  Aggregation 
Exemption  may  be  utilized  with  respect 
to  any  conventional  equity  options 
position,  not  just  that  part  of  the 
position  that  is  established  pursuant  to 
the  NASD's  Equity  Option  Hedge 
Exemption,  and  thereby  allow  market 


participants  in  the  OTC  options  market 
to  compete  effectively  with  the 
participants  using  standardized  options 
or  with  entities  not  subject  to  position 
limit  rules. 

Since  the  inception  of  conventional 
equity  options  trading,  the  NASD  has 
had  rules  imposing  limits  on  the 
aggregate  number  of  options  contracts 
that  a  membe"-  or  customer  could  hold 
or  exercise.*'  These  rules  are  intended 
to  prevent  the  establishment  of  options 
positions  that  can  be  used  or  might 
create  incentives  to  manipulate  or 
disrupt  the  imderlying  market  so  as  to 
benefit  the  options  position.  In 
particular,  position  and  exercise  limits 
are  designed  to  minimize  the  potential 
for  mini-manipulation  **  and  for  comers 
or  squeezes  of  the  underlying  market.  In 
addition,  they  serve  to  reduce  the 
possibility  for  disruption  of  the  options 
market  itself,  especially  in  illiquid 
options  classes. 

The  Commission  has  been  careful  to 
balance  two  competing  concerns  when 
considering  a  self-regulatory 
organization's  position  and  exercise 
limits.  The  Commission  has  recognized 
that  the  limits  must  be  sufficient  to 
prevent  investors  from  disrupting  the 
market  for  the  underlying  security  by 
acquiring  and  exercising  a  number  of 
options  contracts  disproportionate  to 
the  deliverable  supply  and  average 
trading  volume  of  the  underlying 
security.  At  the  same  time,  the 
Commission  has  realized  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.'^ 

The  Commission  believes  that  the 
proposed  rule  change  will  improve  the 
conventional  equity  options  market  for 
several  reasons.  First,  the  Commission 
notes  that  the  NASD's  ciurent  reporting 
requirements  for  all  conventional  equity 
options  transactions  establishing  large 
options  positions  will  apply  to  such 
transactions  effectuated  under  the  new 
rule.  Rule  2860(b)(5)(ii)  imposes 


>^  While  the  OTC  Collar  Aggregation  Exemption 
is  self-effectuating  with  respect  to  the  hedged 
components  of  conventional  options  positions. 
NASD  Regulation  has  also  permitted  members  to 
include  non-hedged  positions  within  OTC  collars 
under  the  terms  of  the  OTC  Collar  Aggregation 
Exemption  on  a  pre-approval  basis.  Accordingly, 
the  instant  rule  change  would  turn  this  pre- 
approval  process  for  non-hedged  components  of 
OTC  collars  into  a  self-effectuating  process. 

'M5  U.S.C  78o-3(b)(6). 


"As  stated  earlier,  under  NASD  rules 
conventional  and  standardized  equity  options 
currently  are  subject  to  the  same  position  limits, 
and  all  equity  options  overlying  a  particular  equity 
security  on  the  same  side  of  the  market  are 
aggregated  for  position  limit  purposes,  regardless  of 
whether  the  option  is  a  conventional,  standardized 
of  FLEX  Equity  Option. 

"  Mini-manipulation  is  an  attempt  to  influence, 
over  a  relatively  small  range,  the  price  movement 
in  a  stock  to  benefit  a  previously  established 
derivatives  position. 

"See H.R.  Rep.  No.  ITC-S.  96th Cong..  1st  Sess. 
at  189-91  (Comm.  Print  1978)  ("Option*  Study  "). 
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reporting  obligations  on  "each  account 
in  which  the  member  has  an  interest 

•  •  •  and  each  customer  account, 
which  has  established  an  aggregate 
position  of  200  or  more  option  contracts 

•  *   *."  Information  reported  to  the 
NASD  is  used  by  the  NASD  Regulation 
Market  Regulation  staff  as  part  of  their 
ongoing  market  surveillance  operations 
and  helps  to  minimize  the  risk  of  any 
market  manipulation  or  disruption 
related  to  the  accumulation  or 
disposition  of  large  options  positions.  It 
also  enables  NASD  Regulation  to 
identify  lai5ge  positions  held  or  written 
by  a  member  that  could  pose  a  financial 
risk  to  the  member  or  its  clearing  firm. 

Second,  the  tripling  of  the  position 
limits  on  conventional  equity  options 
will  help  those  investors  who  utilize 
conventional  equity  options,  typically 
large,  sophisticated  institutional 
investors,  or  persons  of  extremely  high 
net  worth,  with  their  extensive  hedging 
needs.** 

Third,  the  Commission  also  believes 
that  the  proposed  tripling  of  position 
limits  for  conventional  equity  options 
will  expand  the  depth  and 
competitiveness  of  the  conventional 
equity  option  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  options  or  the 
underlying  securities.  Broker-dealers 
and  banks  act  as  dealers  in  the  OTC 
derivatives  market,  and  compete  with 
each  other  for  counterparty  business. 
The  proposal  will  enable  broker-dealers 
to  compete  more  effectively  with  banks 
that  are  not  subject  to  NASD  rules  for 
OTC  options  transactions.  It  will  also 
enable  NASD  members  to  accommodate 
better  their  clients'  risk  management 
strategies.  The  Commission  recognizes, 
however,  that  the  proposal  presents 
substantial  increases  in  OTC  options 
transactions.  It  will  also  enable  NASD 
members  to  accommodate  better  their 
clients'  risk  management  strategies.  The 
Commission  recognizes,  however,  that 
the  proposal  present  substantial 
increases  in  OTVC  options  positions. 
Although  the  proposed  rule  change 
increases  threefold  the  position  limits 
for  conventional  equity  options,  those 
markets  that  are  relatively  less  active 
and  not  as  deep  in  trading  interest  will 
remain  subject  to  the  lowest  existing 
position  limit,  i.e..  4.500x3,  or  13,500 


'•In  the  Finns'  Letter,  the  conunenters  indicate 
that  they  "have  experienced  an  overwhelming 
interest  by  institutional  and  other  accredited 
investors  to  enter  into  collar  transactions  and  other 
hedging  transactions  involving  conventional 
options."  On  several  occasions  they  have  been 
unable  "to  meet  the  demand  for  this  hedging 
activity  due  to  the  relatively  low  (applicable) 
conventional  option  p>osition  limits."  See  Firms' 
letter,  supra,  note  5. 


option  contracts.  Moreover,  as  noted 
above,  the  large  positions  will  be 
reported  to  the  NASD  for  monitoring. 
Finally,  the  Commission  notes  that  the 
proposed  positions  for  conventional 
equity  options  are  still  capped  at  a  fixed 
level,  whereas  there  are  no  position 
limits  for  FLEX  Equity  options. 

Fourth,  the  Commission  believes  that 
the  disaggregation  of  conventional 
equity  options  from  standardized  equity 
options  is  warranted  given  that  the 
tripling  provision  will  otherwise  be  of 
limited  effect.  That  is,  if  an  investor  has 
reached  the  limit  for  standardized 
equity  options  and  is  required  to 
aggregate  those  options  with  his 
conventional  equity  options,  he  will 
reach  the  total  position  limit  for 
conventional  equity  options  sooner  than 
if  the  standardized  and  conventional 
equity  options  were  not  aggregated.  The 
Commission  also  notes  that,  under  the 
rules  of  the  Options  Exchanges.  FLEX 
Equity  Options,  which  are  very  similar 
to  conventional  equity  options,  are  not 
aggregated  with  standardized  equity 
options  for  position  limit  purposes.*^ 

Fifth,  the  Commission  notes  that  in 
September  1997,  it  approved  the 
elimination  of  position  and  exercise 
limits  for  FLEX  Equity  Options  on  a  two 
year  pilot  basis. 2°  As  stated  above,  FLEX 
Equity  Options  are  exchange-traded 
options  issued  by  the  OCC  that  give 
investors  the  ability,  within  specified 
limits,  to  designate  certain  terms  of  the 
option  (;.e..  the  exercise  price,  exercise 
style,  expiration  date,  and  option  type). 
Conventional  equity  options  are  very 
similar  to  FLEX  Equity  Options  given 
that  they  are  also  non-uniform  and 
individually  negotiated. ^^  Traditionally, 
the  Commission  has  taken  a  gradual, 
evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits.  The  Commission  believes  that 
increasing  position  limits  for 
conventional  equity  options  to  three 
times  the  position  limits  for 
standardized  equity  options  is 
appropriate  given  the  Commission's 
previous  approach  to  the  expansion  of 
position  and  exercise  limits.  The 
Commission  also  believes  that  the 
proposed  rule  change  will  help  to  foster 
competition  between  the  OTC  market 
and  the  Options  Exchanges,  as  well  as 
ensure  that  OTC  market  participants  are 
not  placed  at  a  competitive 


'"Positions  in  FLEX  Index  Options  generally  are 
also  not  aggregated  with  options  on  any  stocks 
included  in  the  index  or  with  FLEX  Index  Option 
positions  on  another  index.  See,  e.g.,  CSOE  Rule 
24A.7(c). 

™  See  supia  note  9. 

"  Conventional  equity  options  are  not.  however, 
issued  or  subject  to  issuance  by  OCC 


disadvantage  vis-a-vis  the  Options 
Exchanges. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
makes  minor  technical  changes  to  the 
text  of  the  proposed  rule.  Specifically, 
Amendment  No.  1  clarifies  in  the  rule 
language  that  the  Equity  Option  Hedge 
Exemption  program  was  approved  by 
the  Commission  on  a  pilot  basis  only 
until  December  31, 1998.  Amendment 
No.  1  also  makes  certain  clerical 
corrections.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No  2 
corrects  a  deficiency  in  the  text  of  the 
proposed  rule.  Specifically,  Amendment 
No.  2  clarifies  in  the  rule  language  that 
position  limits  for  conventional  equity 
for  which  there  is  not  standardized 
equity  option  contract  overlying  the 
security  are  also  to  be  tripled.  Under  the 
current  rules,  the  position  limits  for 
conventional  equity  options  overlying  a 
security  for  which  there  is  no 
standardized  equity  options  contract  is 
set  at  4,500  contracts,  or  such  higher 
limit  for  which  the  underlying  security 
would  qualify.  As  now  written,  the 
proposed  rule  language  establishes 
position  limits  for  conventional  equity 
options  at  "three  times  the  applicable 
position  limit  established  for 
standardized  equity  options  overlying 
the  security,"  but  does  not  take  into 
account  the  circumstance  where  there  is 
no  standardized  equity  option  contract 
overlying  the  security.  Amendment  No. 
2  proposes  language  that  triples  these 
limits.  The  Commission  believes  that 
accelerated  approval  of  Amendment  No. 
2  is  appropriate  given  that  it  clarifies  the 
application  of  the  new  position  limits  in 
a  manner  that  is  consistent  with  the 
approach  established  in  the  original  rule 
filing.  Accordingly,  the  Commission 
believes  that  it  is  consistent  with 
Section  15A(b)(6)  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  and  Amendment  No.  2  to  the 
proposed  rule  change,  including 
whether  the  amendments  are  consistent 
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with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-23  and  should  be 
submitted  July  10. 1998. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  NASD 
Regulation's  proposal,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-98- 
23)  is  approved,  as  amended. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  9»-16351  Filed  6-18-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40086;  FIte  No.  SR-NSCC- 
98-4] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Adopting  an 
Interpretation  of  the  Board  of  Directors 
Regarding  NSCC's  Obligation  to 
Continuously  Review  Participants  to 
Determine  If  Participants  Are  Required 
to  Reapply  tor  Memt>ershlp  Due  to  a 
Material  Change  in  Conditions 

lune  12, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 


April  24.  1998,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-98-4)  as  described  in  Items  I.  II, 
and  II  below,  which  items  have  been 
prepare  primarily  by  NSCC.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would  add 
Addendum  T  to  NSCC's  Rules  and 
Procedures  regarding  NSCC's  obUgation 
to  continuously  review  participants  to 
determine  if  they  are  required  to  reapply 
for  membership  due  to  a  material 
change  in  conditions.  A  copy  of 
proposed  Addendimi  T  is  attached  as 
Exhibit  A  to  the  rule  filing. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.* 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change, 
NSCC  will  be  permitted  to  (i)  reexamine 
a  participant  who  has  undergone  a 
material  change  in  circumstances,^  (ii) 
reconsider  the  participant's  continuing 
status  as  a  participant  as  if  such  entity 
was  initially  applying  for  membership 
when  conditions  originally  in  existence 
at  the  time  a  participant  was  accepted 
for  membership  have  materially 
changed,  and  (iii)  require  the  participant 
to  satisfy  any  concerns  NSCC  may  have 


"15U.S.C78s(b)(2). 

"17  CFR  20O.3O-3(a)(l2)  (1994). 

'  15  U.S.C  78»(b)(l). 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 

'  Proposed  Addendum  T  sets  forth  three 
categories  where  changes  may  warrant 
reconsideration:  (1]  material  changes  in  ownership, 
control  of  management,  (2)  material  changes  in 
business  tines,  including  but  not  limited  to.  new 
business  lines  undertaken,  or  (3)  participation  as  a 
defendant  in  litigation  which  could  reasonably  have 
a  direct  negative  impact  on  the  participant's 
business.  Proposed  Addendum  T  states  that  these 
categories  are  listed  as  examples  and  should  not  be 
▼iewed  as  exclusive  in  the  process. 


as  to  the  participant's  ongoing 
membership  in  NSCC  as  part  of  such 
reevaluation.  In  addition.  Addendum  T 
exphcitly  states  that  participants  have 
the  affirmative  obligation  to  advise 
NSCC  if  such  material  change  occurs. 

Under  the  Act  and  the  rules  and 
regulations  thereunder.  NSCC  is 
obligated  to  safeguard  securities  and 
fimds  in  the  possession  and  control. 
NSCC  believes  that  this  obligation, 
coupled  with  the  fact  that  NSCC  is  the 
guarantor  of  participants'  transaction 
submitted  to  it  for  clearance  and 
settlement,  require  that  NSCC  have 
flexibility  to  consider  material  changes 
pertaining  to  such  participants  and  have 
the  ability  to  take  appropriate  steps  in 
light  of  such  changes. 

When  a  material  change  occurs  with 
respect  to  an  existing  participant's 
ownership,  control  or  management,  mix 
of  business,  use  of  third  party  service 
provides,  or  regulatory  history,  among 
other  areas,  NSCC  is  faced  with  a 
different  risk  perspective  than  that 
which  it  faced  at  the  time  it  approved 
such  participant's  application  for 
membership.  The  NSCC  board  has 
concluded  that  it  is  in  the  best  interests 
of  NSCC  and  its  membership  as  a  whole 
that  NSCC  address  these  types  of 
changes,  including  the  ability  to  require 
the  participants  to  reapply  for 
membership,  as  if  the  participant  was 
not  already  a  participant. 

NSCC  believes  that  participants 
change  their  business  mix  as  their  focus 
in  the  financial  industry  change. 
According  to  NSCC,  enter  new 
businesses,  discontinue  old  ones, 
change  management,  change  risk 
pohcies,  or  take  other  actions  or  steps 
which  could  result  in  an  entirely 
different  entity  (other  than  changing  the 
corporate  name  of  such  entity)  fitim  the 
one  which  was  approved  for  NSCC 
membership.  NSCC  beUeves  that  if  it 
did  not  have  the  ability  to  continually 
reexamine  participants'  status,  the 
purpose  behind  scrutinizing 
applications  and  the  comfort  level 
provided  by  such  process,  would  be 
undermined. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  because  it 
will  clarify  the  rules  of  NSCC  relating  to 
the  continuing  standards  required  for 
membership  and  NSCC's  obligation  to 
safeguard  securities  and  fimd  within  its 
control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition' 

NSCC  does  not  believe  that  the 
proposed  rule  change  v«ll  impact  or 
impose  a  burden  on  competition  that  is 
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not  necessary  to  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
soHcited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-98-3  and 
should  be  submitted  by  July  10, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  purs\iant  to  delegated 
authority.* 
lonathan  G.  Katz. 

Secretary 

aiLUNQ  cooe  soio-oi-m 


*  17  CFR  20O.3O-3(a)(12). 
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Exhibit  A 


Underlined,  boldface  text  indicates  additions 
Modify  NSCC's  Rules  as  follows: 


ADDENDUM T 

INTERPRETATION  OF  THE  BOARD  OF  DIRECTORS 
CONTINUING  RESPONSIBILITY  OF  THE  CORPORATION 

National  Securities  Clearing  Corporation  (the  "Corporation")  is  a  self-requlatory 
organization  under  the  Securities  Exchange  Act  of  1934.  as  amended,  and  as 
such  has,  among  others,  the  obligation  to  enforce  compliance  with  its  rules  by  its 
participants.  Compliance  by  participants  with  the  Rules  of  the  Corporation  helps 
to  ensure  that  the  Corporation  is  able  to  safeguard  securities  and  funds  in  its 
possession  and  to  fulfill  its  obligation  as  a  guarantor  of  participant's  transactions 
in  the  Corporation's  clearance  and  settlement  systems. 

The  Corporation's  Rules  and  Procedures  establish  criteria  which  applicants  must 
meet  to  become  participants  as  well  as  criteria  and  requirements  with  respect  to 
continuance,  including  the  ability  of  the  Corporation  to  require  additional 
assurances  as  to  a  participant's  ability  to  meet  its  commitments  as  they  come 
due.  To  fulfill  its  obligation  to  ensure  the  continued  eligibility  of  a  clearing 

participant  tp  utilize  the  ggrvicgs  Qf  the  Corporation,  the  Qorporation  has 
employed,  among  other  techniques,  a  myriad  of  computerized  surveillance 
programs  and  interfaces  with  marketplace  self-regulatory  organizations  and  other 
clearing  corporation  and  depositories. 

For  more  than  a  decade,  the  Corporation  has  recognized  that  conditions  in 
existence  at  the  time  the  applicant  is  accepted  for  membership  may  materially 
change  either  before  the  participant  has  started  or  subsequent  thereto.  The 
Corporation  has  further  recognized  that  such  change  in  conditions  may  result  in 
a  material  change  in  the  firm's  risk  profile,  as  determined  by  the  Corporation. 
thus  issues  of  safety  and  soundness  may  cause  the  Corporation  to  consider 
addressing  anew  the  continued  membership  of  some  existing  participants. 

The  Board  of  Directors  of  the  Corporation  has  determined  to  clarify,  for  all 
concerned,  the  types  of  events  which  may  warrant  a  reconsideration  by  the 
Corporation  of  a  participant's  continued  use  of  the  Corporation's  services. 
beyond  simply  those  circumstances  dealing  with  the  immediate  ability  of  a 
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participant  to  meet  Ha  obligations  as  thev  come  due  fwhich  are  already 
definitively  spelled  out  in  the  Corporation's  Rules).  Three  cateflories  where 
changes  may  warrant  reconsideration  are  listed  below  as  examples  and  should 
not  be  viewed  exclushre  in  the  process: 

o         material  changes  in  ownership,  control  or  management: 

o         material  c>^anges  in  business  lines,  including  but  not  limited  to.  new 

business  lines  undertaken:  or 
o         participation  as  a  defendant  in  litigation  which  could  reasonably  have  a 

direct  negative  impact  on  the  participant's  business. 

In  addition  to  the  above,  a  firm  may  fail  to  meet  current  entrance  standards. 
whetfier  or  not  those  standards  were  in  effect  at  the  time  the  firm  was  admitted. 
This  may,  for  instance,  be  due  to  the  development  of  operational  problems  or  the 
advent  of  an  adveree  regulatory  history  of  the  type  that  would  disqualify  the  firm 
from  initial  memberehip  under  then  current  standards. 

In  the  event  of  the  occurrence  of  any  of  the  above  conditions,  the  Corporation 
may,  among  ottier  actions: 

a.  require  that  tfie  participant  present  testimony,  facta  and/or  evidence 
sufficient  to  address,  to  the  satisfaction  of  the  Corporation,  concerns 
or  questions  it  may  have  as  to  the  appropriateness  of  the  participant 
continuing  as  such: 

b.  Impose  new  requirements  of  a  financial  or  operational  nature  upon 
tfie  participant  and/or 

fia        require  the  participant  to  be  presented  to  the  Corporation  for  formal 
reconsideration  of  Its  continued  memberehip  as  if  it  were  initially 
applying  under  then  current  memberehip  standards  (with  an  adveree 
determination  requiring  a  reasonable  time-frame  for  the  participant 
to  make  other  clearing  arrangements). 

All  such  actions  will  continue  to  be  subject  to  appeal,  pureuant  to  the  rules  of  the 
Corporation.  To  assist  the  process  of  identifying  and  addressing  changes  at 
existing  participants,  each  participant  shall  have  an  affirmative  duty  to  notify  the 
Corporation  of  conditions  which  may  fall  within  the  above  categories.  Failure  to 
so  notify  the  Corporation  shall  be  deemed,  in  and  of  itself,  to  be  a  violation  of  the 
Corporation's  Rules  and  therefore  subject  to  sanctions. 


IFR  Doc.  9&-16350  Filed  &-l»-98;  8:45  ami 
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SMALL  BUSJNESS  ADMINISTRATION 

National  Small  Business  Deve^opmert 
Cdnter  Advisory  Board,  Public  Meeting 

The  U.  S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Sunday. 
July  12.  1998.  from  11:00  a.m.  to  5:00 
p.m.  at  the  Reno  Small  Business 
Development  Center.  University  of 
Nevada  in  Reno,  to  discuss  such  matters 
as  may  be  presented  by  members  and 
staff  of  the  U.  S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  please  write 
or  call  Ms.  Ellen  Thrasher.  U.  S.  Small 
Business  Administration.  409  Third 
Street.  SW,  Fourth  Floor,  Washington, 
DC  20416.  telephone  (202)  205-6817. 

Dated:  lune  15. 1998. 
Shiri  Thomas, 

Director,  Office  of  External  Affairs. 
[FR  Doc.  98-16353  Filed  6-l»-98;  8:45  am) 

MLLMQ  COOC  M2S-«1-r 


SMALL  BUSINESS  ADMINISTRATION 

Midwestern  States  Regional  Fairness 
Board;  Public  H«arir>g 

The  Midwestern  States  Regional 
Fairness  Board  Public  Hearing  is  to  be 
held  on  August  10.  1998.  starting  at  1:00 
p.m.  at  the  KeyCorp  National 
Headquarters.  127  Public  Square. 
Cleveland.  OH  44114.  in  space  being 
donated  by  the  KeyCorp  Banking  Group, 
to  receive  comments  from  small 
businesses  concerning  regulatory 
enforcement  or  compliance  taken  by 
Federal  agencies.  Transcripts  of  these 
proceedings  will  be  posted  on  the 
Internet.  These  transcripts  are  subject 
only  to  Umited  review  by  the  National 
Ombudsman. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
P.  Peeie.  telephone  (312)  353-0880. 

Dated:  June  15. 1998. 
Shiri  ThomM, 

Director,  Office  of  External  Affairs. 

[FR  Doc.  98-16286  Filed  8-18-98;  8:45  am] 

BtUJNQ  cx)oe  toss-oi-p 


SMALL  BUSINESS  ADMINISTRATION 

Souttieastem  States  Regional 
Fairness  Board;  Public  Hearing 

The  Southeastern  States  Regional 
Fairness  Board  Public  Hearing  is  to  be 
held  on  August  21. 1998,  starting  at  1:00 
p.m.  at  the  BellSouth  Building.  333 
Commerce.  Nashville.  TN  37201.  in 
space  being  donated  by  the  BellSouth 
Corporation,  to  receive  comments  from 


small  businesses  concerning  regulatory 
enforcement  or  compliance  taken  by 
Federal  agencies.  Transcripts  of  these 
proceedings  will  be  posted  on  the 
Internet.  These  transcripts  are  subject 
only  to  limited  review  by  the  National 
Ombudsman. 

For  further  information  contact:  Gary 
P.  Peele.  telephone  (312)  353-0880. 

Dated:  June  15. 1998. 
Shiri  ThomM, 

Dinctor,  Office  ofExtmnal  Affairs. 
[FR  Doc.  98-16287  Filed  6-18-98;  8:45  am) 

aiUJNQ  CODE  n2S-01-l> 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV  North  Florida  District; 
Jacksonville  Florida;  Advisory  Coucil 
Meeting;  Public  Meeting 

The  U.  S.  Small  Business 
Administration  North  Florida  District 
Office,  Jacksonville,  Florida.  Advisory 
Council  will  hold  a  public  meeting  from 
12:00  p.m.  to  2:00  p.m.,  July  16, 1998, 
at  the  Cafe  Tropical.  2441  N.  W.  43rd 
Street.  Gainesville.  Florida,  to  discuss 
such  matters  as  may  be  presented  by 
members  and  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  D.  Taylor.  U.  S.  Small  Business 
Administration,  7825  Baymeadows 
Way.  Suite  100-B,  Jacksonville.  Florida 
32256-7504.  telephone  (904) 443-1933. 

Dated:  June  15. 1998. 
Shiri  Thtnus, 

Director,  Office  of  External  Affairs. 
[FR  Doc  98-16288  Filed  fr-18-98;  8:45  am) 

■H.UNQ  COOE  I02S-01-^ 


SMALL  BUSIMESS  ADMINISTRATION 

Region  I  Advisory  Council  Meeting; 
Public  Meeting 

The  U.  S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical 
area  of  Boston,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Tuesday,  June 
16.  1998,  at  the  Boston  District  Office. 
Room  265.  to  discuss  such  matters  as 
may  be  presented  by  members  and  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  Further  Information,  please  write 
or  call  Ms.  Mary  E.  McAleney.  District, 
U.  S.  Small  Business  Administration,  10 
Causeway  Street.  Room  265.  Boston, 
Massachusetts  02222-1093,  telephone 
(617)  566-5560. 


Dated:  June  15. 1998. 
Shiri  Thomas. 

Director,  Office  of  External  Affairs. 

(FR  Doc.  98-16289  Filed  6-18-98;  8:45  am] 
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DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

[Public  Notice  2841] 

Delegation  of  Authority  No.  145-1;  to 
the  Assistant  Secretary  for 
International  Narcotics  and  Law 
Enforcenrtent  Affairs 

By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State,  including  the 
authority  of  section  4  of  the  Act  of  May 
26.  1949  (22  U.S.C.  2658).  I  hereby 
amend  Delegation  of  authority  No.  145 
as  follows. 

Section  1(g)  is  amended  (I)  in  the  title 
by  striking  "Matters"  and  inserting  in  its 
place  "and  Law  Enforcement  Affairs"; 
(U)  in  subparagraph  1(g)(1)  by  striking 
"section  481"  each  time  it  appears  and 
inserting  in  its  place  "sections  481  and 
487"  and  by  striking  "Procurement 
Regulations  (41  CFR  Chapter  6)"  and 
inserting  in  its  place  "Acquisition 
Regulation  (48  CFR  Chapter  6)";  and 
(HI)  in  subparagraph  1(g)(3)  by  inserting 
"and  anticrime"  after  "international 
narcotics  control",  to  read: 

"(g)  To  the  Assistant  Secretary  for 
International  Narcotics  and  Law 
Enforcement  Affairs: 

"(1)  Those  functions  conferred  upon 
the  President  by  sections  481  and  487  of 
the  act,  together  with  all  those 
authorities  contained  in  the  act,  to  the 
extent  necessary  or  appropriate  to 
accomplish  the  purposes  of  sections  481 
and  487  of  the  act:  Provided,  That 
Department  of  State  procurement  for  the 
International  Narcotics  Control  Program 
shall  be  carried  out  in  accordance  with 
Department  of  State  Acquisition 
Regulation  (48  CFR  Chapter  6). 

"(2)  Those  functions  conferred  upon 
the  Secretary  of  State  by  the 
determination  of  the  President  pursuant 
to  section  604(a)  of  the  act.  dated 
October  18.  1961  (26  FR  10543).  and  by 
section  4  of  the  Executive  Order  11223 
of  May  12. 1965  (30  FR  6635). 

"(3)  The  functions  of  negotiating, 
concluding  and  terminating 
international  agreements  relating  to 
international  narcotics  control  and 
anticrime  programs  subject  to  the 
concurrences  required  by  the  Circular 
175  Procedure." 

This  Delegation  of  Authority  shall  be 
effective  upon  signature. 
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Dated   May  31,  1998. 
Madeleine  K.  Albright. 
Secretary  of  State. 
|FR  Doc.  98-16365  Filed  6-18-98;  8:45  am) 

I  COOf  4710-10-M 


DEPARTMENT  OF  STATE 

[PuMIe  Notic*  No.  2839] 

State  Department  Consultation  WRti 
Amartcan  Indtganoys  Qroupa 

The  Department  of  State  will  hold  a 
consultation  between  U.S.  Government 
ofHdals,  federally  recognized  American 
Indian  and  Alaska  Native  Tribes,  and 
other  interested  groups/ parties  to 
discuss  issues  of  interest  to  indigenous 
groups  and  to  provide  tribal  leaders 
with  an  update  on  progress  on  the 
United  Nations  (U.N.)  and  Organization 
of  American  States  (OAS)  draft 
declarations  on  the  indigenous  rights. 
This  consultation  is  intended  to  build 
upon  previous  consultations  held  in 
1996  and  1997,  providing  a  regular 
forum  for  discussions  between  the 
Department  of  State  and  federally 
recognized  American  Indian  and  Alaska 
Native  Tribes.  The  consultation,  which 
is  open  to  the  general  public,  is 
scheduled  for  Tuesday,  July  14  from 
8:15  a.m.  to  5  p.m.  and  Wednesday,  July 
15.  from  8:15  a.m.  to  5  p.m.,  at  the 
Department  of  State  in  Washington,  D.C. 
A  reception  will  be  held  following  the 
meeting  from  5-7  p.m.  at  the 
Department. 

The  consultation  will  take  place  in 
the  Loy  Henderstm  Auditorium, 
Department  of  State,  2201  C  Street.  NW., 
Washington,  DC.  Registration  begins  at 
8:15  a.m,  on  both  days,  at  the  main 
entrance,  2201  C  Street,  of  the 
Department  of  State.  The  public  is 
invited  to  attend  the  meetings. 

Those  interested  in  attending  or 
seeking  additional  information  should 
contact  Karen  Jo  Mclsaac  (202-647- 
2362;  fax:  202-647-9519)  in  the  Bureau 
of  Democracy,  Human  Rights,  and  Labor 
at  the  Department  of  State.  To  ensure 
that  your  name  is  on  the  list  of 
participants,  please  contact  the 
Department  of  State  no  later  than  July 
10,  1998. 

Dated:  June  4, 1998. 

John  Shattuck. 

Assistant  Secretary,  Bureau  of  Democracy, 
Human  Rights,  and  Labor.  Department  of 
State. 

(FR  Doc.  98-16366  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Administration 

[Summary  Notice  Na  PE-98-12] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispoeitiorts  of 
Petitions  Issued 

AQB4CY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Fart  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  asp>ect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  9,  1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  IX  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS©faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  DC,  on  June  15, 
1998. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petition  For  Exemption 

Doclcet  No:  29204. 

Petitioner:  The  Boeing  Company. 

Regulations  Affected:  25.562(b)(2), 
25.562(c)(5),  25.562(c)(6). 

Description  of  Petition:  To  exempt 
The  Boeing  Company  Model  MD-17 
freighter  airplanes  from  the  floor 
warpage  and  femur  compression  test 
requirements,  and  from  the  head  injuiy 
criteria  requirements  of  14  CFR 
5.562(b)(2).  25.562(c)(5),  25.562(c)(8). 
for  the  pilot,  co-pilot,  and  observer's 
seat. 

Dispositioiu  of  Petitioiis 

Docicet  No..  28541. 

Petitioner:  Isaac  B.  Weathers. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet  the 
recent  instrument  experience 
requirements,  in  certain  Beechcraft 
airplanes  equipped  with  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  controls.  GRANT.  June 
2.  1998.  Exemption  No.  6526A. 

Docket  No:  29243. 

Petitioner:  Atlantic  Coast  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5)  and  25.785(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  front  row 
passenger  seating  on  the  petitioner's 
Jetstream  Series  4100  Model  4101 
airplane.  GRANT.  June  2,  1998. 
Exemption  No.  6776. 

Docket  No.:  29120. 

Petitioner:  Air  Lab. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45{f]. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Lab  to  assign 
Inspection  Procedures  Manuals  (IPM)  to 
key  individuals  within  dep>artments  and 
to  functionally  place  an  adequate 
number  of  IPM's  for  access  by  all 
employees,  in  lieu  of  providing  a  copy 
of  the  IPM  to  all  supervisory  and 
inspection  personnel,  subject  to  certain 
conditions  and  limitations.  GRANT. 
May  18.  1998.  Exemption  No.  6777. 

Docket  No.:  28934. 

Petitioner:  Covington  Aircraft 
Engines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
45.13  (b)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Covington, 
instead  of  the  engine  manufacturer,  to 
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replace  mutilated  or  unreadable  data 
plates  with  a  copy  of  the  original  data 
plate  on  Pratt  k  Whitney  Wasp,  Wasp 
Jr.,  R985.  and  R1340  engines  when  an 
engine  or  component  is  overhauled  at 
its  facility.  The  operation  would  be 
accomplished  using  the  conditions 
sp>ecined  in  Covington's  petition  in  lieu 
of  the  procedures  set  forth  in  FAA  Order 
8130.2C  for  the  removal  of  aircraft 
engine  identification  plates  and  the 
placement  of  the  same  data  plate  on  a 
different  engine  assembly.  DENIAL,  May 
29.  1998,  Exemption  No.  6778. 
Docket  No.:  29112. 
Petitioner  Pennsylvania  Bureau  of 

Aviation.  

Sections  of  the  FAR  Affected:  14  CFR 
156.5(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  jjetitioner  to 
use  up  to  1  percent  of  the  State 
apportionment  annual  funds  issued 
during  fiscal  years  1997  and  1998  for 
program  and  administrative  training 
costs  under  the  Airport  Improvement 
Program.  GRANT,  May  20.  1998. 
Exemption  No.  6779. 
Docket  No:  27621. 
Petitioner:  Cedar  Rapids  Police 
Department  Air  Support  Division. 

Sections  of  the  FAR  Affected:  14  CFR 
91.209(a)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
conduct  air  operations  in  support  of  law 
enforcement  and  drug  interdiction 
without  illuminating  the  lighted 
position  and  anticoUision  aircraft  lights 
required  by  §  91.209,  subject  to  certain 
conditions  and  limitations.  GRANT, 
June  2,  1998,  Exemption  No.  6780. 
Docket  No:  29075. 
Petitioner:  Mercy  Medical  Center 
Redding. 

Sections  of  the  FAR  Affected:  14  CFR 
135.213(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
conduct  emergency  medical  system 
departures  in  fixed-wing  aircraft  under 
instrument  flight  rules  in  weather  that  is 
at  or  above  visual  flight  rules  minimums 
from  airports  at  which  a  weather  report 
is  not  available  from  the  U.S.  National 
Weather  Service  (NWS),  a  source 
approved  by  the  NWS,  or  a  source 
approved  by  the  Administrator. 
DENIAL,  June  2,  1998,  Exemption  No. 
6781. 
Docket  No.:  29025. 
Petitioner  Northwest  Airlines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  the  petitioner  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 


inspector  to  observe  a  qualifying  pilot  in 
command  who  is  completing  the  initial 
or  upgrade  training  specified  in 
§  121.424  during  at  least  one  flight  leg 
that  includes  a  takeoff  and  a  landing, 
subject  to  certain  conditions  and 
limitations.  GRANT,  June  3,  1998, 
Exemption  No.  6782. 

Docket  No:  29012. 

Petitioner:  Continental  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/   ; 
Disposition:  To  permit  Continental  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 
inspector  to  observe  a  qualifying  pilot  in 
command  who  is  completing  the  initial 
or  upgrade  training  specified  in 
§  121.424  during  at  least  one  flight  leg 
that  includes  a  takeoff  and  a  landing, 
subject  to  certain  conditions  and 
limitations.  GRANT,  June  11.  1998. 
Exemption  No.  6783. 

Docket  No.:  29151. 

Petitioner  Aramco  Associated 
Company.  

Sections  of  the  FAR  Affected:  14  CFR 
91.609(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  four  Bell  Model  212 
helicopters  in  part  91  operations 
without  a  digital  flight  data  recorder 
installed  in  each  of  those  aircraft,  as 
required  by  part  91,  subject  to  certain 
conditions  and  limitations.  GRANT. 
June  12.  1998.  Exemption  No.  6784. 

Docket  No:  29142. 

Petitioner  Geo-Seis  HeUcopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  Bell  Model  212  helicopter 
without  an  approved  digital  flight  data 
recorder  installed  subject  to  certain 
conditions  and  limitations.  GRANT. 
June  12.  1998.  Exemption  No.  6785. 

IFR  Doc.  98-16360  Filed  6-18-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Establishment  of  an  Aviation  Research 
Grants  Program  Involving  Primarily 
Undergraduate  Institutions  and 
Technical  Colleges 


agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  criteria. 


summary:  The  Federal  Aviation 
Administration  (FAA)  is  providing 
notice  of  the  principal  criteria  for  the 


awarding  of  grants  under  the  Research 
Grants  Program  Involving 
Undergraduate  Students,  as  provided 
under  the  FAA  Research,  Engineering, 
and  Development  Authorization  Act  of 
1997,  Public  Law  105-155.  The  FAA  is 
soliciting  proposals  for  research  grants 
from  primarily  undergraduate 
institutions  and  technical  colleges, 
including  Historically  Black  Colleges 
and  Universities  (HBCUs)  and  Hispanic 
Serving  Institutions  (HSls),  for  research 
on  subjects  of  relevance  to  the  FAA. 

Grants  may  be  awarded  in  the 
following  three  categories: 

1.  Research  projects  to  be  carried  out 
at  primarily  undergraduate  institutions 
and  technical  colleges; 

2.  Research  projects  that  combine 
research  at  primarily  undergraduate 
institutions  and  technical  colleges  with 
other  research  supported  by  the  FAA;  or 

3.  Research  on  future  training 
requirements  on  projected  changes  in 
regulatory  requirements  for  aircraft 
maintenance  and  power  plant  licensees. 

The  principal  criteria  for  the  awarding 
of  grants  under  this  program  are: 

1 .  The  relevance  of  the  proposed 
research  to  technical  research  needs 
identified  by  the  FAA; 

2.  The  scientific  and  technical  merit 
of  the  proposed  research;  and 

3.  The  potential  for  participation  by 
undergraduate  students  in  the  proposed 
research. 

The  FAA  explicitly  reserves  the  right 
to  make  one  award,  multiple  awards,  or 
no  awards  undef  this  program. 

A  solicitation,  entitled  "Grants  for 
Undergraduate  Aviation  Research"  will 
be  available  through  the  Internet 
beginning  June  12. 1998.  The  ftp 
address  is:  ftp://ftp.tc.faa.gov/Grants/ 
Solicitations/ungrad.doc. 

Colleges  and  universities  not  eligible 
under  the  program  described  in  this 
notice  are  encouraged  to  submit 
applications  under  our  existing  grant 
program.  Interested  parties  may  access 
the  current  solicitation,  Grants  for 
Aviation  Research.  Program  No.  97.2  at 
any  time  throughout  the  year  at  the  ftp 
site:  ftp://ftp.tc.faa.gov/Grants/ 
Solicitations/ solic97.doc. 
DATES:  The  solicitation  for  applications 
under  this  program  will  be  available  on 
the  Internet  beginning  June  12,  1998. 
The  Opening  Date  for  receipt  of  grant 
appHcations  is  July  01, 1998  and  the 
Closing  Date  is  July  31, 1998.  Proposals 
postmarked  on  or  before  the  closing  date 
will  be  accepted  for  review.  Applicants 
should  allow  at  least  90  days  for  review 
and  processing. 

ADDRESSES:  Grant  applications  should 
be  submitted  to  Clare  J.  Nanni,  Grants 
Officer,  Aviation  Research  Grants 
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Program,  Office  of  Research  and 
Technology  Applications,  AAR-201, 
FAA,  William  J.  Hughes  Technical 
Center,  Atlantic  City  International 
Airport,  New  Jersey  08405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clare  J.  Nanni,  Grants  Officer,  Aviation 
Research  Grants  Program,  Office  of 
Research  and  Technology  Applications, 
AAR-201,  FAA,  William  J.  Hughes 
Technical  Center,  Atlantic  City 
International  Airport,  New  Jersey  08405, 
e-mail:  clare.nanni@faa.dot.gov.  Voice: 
(609J  485-6970,  Fax:  (609)  485-6509.  or 
the  FAA  Aviation  Research  Grants 
Program  hotline  at  609-485-8410. 

SUPPLEMENTARY  INFORMATION:  "Research 
Grants  Program  Involving 
Undergraduate  Students",  appearing  at 
Section  3  of  the  FAA  Research, 
Engineering,  and  Development 
Authorization  Act  of  1997  (Public  Law 
105-155),  authorizes  the  FAA  to 
establish  a  research  grants  program  to 
utilize  primarily  undergraduate  and 
technical  colleges,  including 
Historically  Black  Colleges  and 
Universities  and  His|>anic  Serving 
Institutions,  in  research  on  subjects  of 
relevance  to  the  FAA.  The  central 
purpose  of  the  FAA  Aviation  Research 
Grants  Program  involving 
undergraduate  students  is  to  encourage 
the  participation  of  undergraduate 
students  in  proposed  projects  that 
support  innovative  research  of  potential 
benefit  to  the  long-term  growth  of  civil 
aviation. 

Research  Areas 

Areas  that  contribute  to  the  FAA's 
mission  of  improving  aviation  safety, 
capacity,  efficiency,  human  factors,  and 
security,  are  as  follows: 

a.  Capacity  and  Air  Traffic  Control 
Technology; 

b.  Communications.  Navigation,  and 
Surveillance; 

c.  Aviation  Weather; 

d.  Airports; 

e.  Aircraft  Safety  Technology; 

f.  System  Security  Technology; 

g.  Hiiman  Factors  and  Aviation 
medicine; 

h.  Enviroiunent  and  Energy; 

i.  Systems  Science/Operations 
Research;  and 

In  addition,  research  on  futiu« 
training  requirements  on  projected 
changes  in  regulatory  requirements  for 
aircraft  maintenance  and  power  plant 
licensees  are  highhghted  in  the  recent 
legislation.  Detailed  descriptions  of 
these  programs  and  additional  research 
areas  are  contained  in  the  program 
solicitation. 


Eligibility 

Applications  may  be  submitted  by 
two-  and  four-year  colleges  and 
universities,  including  HBCUs,  HSIs 
and  other  minority  institutions  that 
meet  the  following  definition  of 
"technical  college"  or  "primarily 
undergraduate"  institutions: 

1.  Technical  College  is  defined  as  an 
institution  that  offers  associate  degree 
programs  in  arts  and  science. 

2.  Primarily  undergraduate 
institutions  are  such  institutions  that 
focus  primarily  on  undergraduate 
education.  Included  by  the  definition 
are  two-  and  four-year  colleges,  masters- 
level  institutions,  and  smaller  doctoral 
institutions  that  institution-wide  did  not 
award  a  total  of  more  than  20  doctoral 
degrees  during  the  past  two  academic 
years  in  science  and  engineering  fields 
supported  by  the  National  Science 
Foundation  (NSF). 

Proposal  Submission 

Guidelines  for  the  application  format 
and  content  are  contained  in  the 
Solicitation.  Every  effort  will  be  made  to 
reach  a  decision  and  inform  the 
applicant  promptly.  Unless  and  until  an 
award  is  made,  the  FAA  is  not 
responsible  for  any  costs  incurred  by  the 
proposing  organization. 

Award  Date 

Recipients  of  FAA  research  grants 
will  be  announced  on  a  continuous 
basis. 

Issued  in  Atlantic  County.  New  Jersey  on 
June  12,  1998. 

Jan  Brechl-aark, 

Acting  Director,  Office  of  Aviation  Research, 
AAB-1. 

[PR  Doc.  9»-16314  Filed  6-18-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SIMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  F*rocedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 


DATES:  The  meeting  will  be  held  from 
July  13-16. 1998.  from  9  a.m.  to  5  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tower  Building,  Minneapolis 
Airport.  6311  34th  Avenue. 
Minneapolis,  Miimesota,  from  July  13- 
14,  and  the  Fort  Snelling  Officers  Club, 
Highway  5  and  Post  Road,  building  395, 
from  July  15-16. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Lintner,  Executive  Director, 
ATPAC,  Strategic  Operations/ 
Procedures  Division,  800  Independence 
Avenue,  SW..  Washington.  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Piu^uant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  at  the  Tower  Building. 
Minneapolis  Airport,  6311  34th  Avenue, 
Minneapolis,  Minnesota,  from  July 
13-14,  1998,  and  the  Fort  Snelling 
Officers  Club,  Highway  5  and  Post  Road, 
building  395,  from  July  15-16,  1998. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  EMrector. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  i>erson  listed  above 
not  later  than  July  9, 1998.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  October  5-8, 
1998,  in  Washington.  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
.  given  above. 

Issued  in  Washington,  DC,  on  June  12. 
1998. 

Thomas  Lintner, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
[PR  Doc.  98-16313  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Aircraft  Certification 
Procedures  Issues — Revised  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  revised  task 
assignment  for  the  Aviation  Rulemaking 
Advisory  Committee. 

SUMMARY:  Notice  is  given  of  a  change  in 
a  task  previously  assigned  to  and 
accepted  by  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC).  This 
notice  informs  the  pubUc  of  the 
activities  of  ARAC. 
TO«  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  A.  Yaiiez,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service  (AIR-110).  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
telephone:  (202)  267-9588;  fax:  (202) 
267-5340. 

SUPPLEMENT ARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  to  provide 
advice  and  recommendations  to  the 
FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA"s  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  of  the  ARAC  deals  with  is 
aircraft  certification  procedures,  which 
involve  the  procedures  for  aircraft 
certification  found  in  14  CFR  parts  21. 
39,  and  183  and  Special  Federal 
Aviation  Regulation  No.  36  (SFAR  36), 
and  which  are  the  responsibility  of  the 
Director,  Aircraft  Certification  Service. 

The  Revised  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  revised  a  task 
previously  assigned  to  ARAC  and 
supported  by  the  Delegation  System 
Working  Group.  The  revision  was 
requested  by  ARAC. 

Review  the  current  system  of 
delegation  functions  to  determine  what 
would  improve  the  safety,  quality,  and 
effectiveness  of  the  system,  and  making 
recommendations  concerning  new  or 
revised  rules  and  advisory,  guidance, 
and  other  (including  legislative  and 
training)  collateral  materials.  The  FAA 
is  seeking  a  comprehensive,  up-to-date, 
systematic  approach  for  delegating 


certification  functions  to  both 
individuals  and  organizations,  a  smooth 
transition  from  the  delegation  systems 
currently  used  to  the  system 
recommended,  and  a  system  as 
compatible  as  practicable  with  the 
systems  used  by  the  civilian  aviation 
authorities  of  other  countries. 
Specifically,  the  FAA  desires  to 
consolidate  the  delegation  regulations  in 
subparts  J  and  M  of  part  21,  SFAR  36. 
and  section  183.33.  into  a  new  subpart. 
Revise  section  183.15  to  reflect  a  change 
in  duration  of  delegations  and  in 
addition,  the  designation  system  would 
be  expanded  to  include  organizations 
designated  to  issue  operating  certificates 
imder  14  CFR  parts  133  and  137,  air 
agency  certificates  under  CFR  part  141, 
and  training  center  certificates  under  14 
CFR  part  142. 

While  the  examiners  delegation 
functions  relative  to  certification  of 
aircraft  and  operations  have  been  added 
to  the  overall  list  of  delegations,  the 
FAA  does  not  intend  to  approve 
designations  for  functions  that  are 
related  to  air  carrier  operations  at  this 
time.  Some  examples  of  functions  of 
which  delegation  will  not  be  designated 
include,  (1)  Training  center  certificates 
for  approval  of  air  carrier  training 
programs  (14  CFR  part  142).  (2) 
determination  of  operational  suitability. 
(3)  approval  of  master  minimum 
equipment  lists,  (4)  approval  of  air 
carrier  minimum  equipment  lists.  (5) 
issuance  of  repair  station  certificates  (14 
CFR  part  145).  (6)  approval  of  flight 
crew  operating  manuals.  (7)  instructions 
for  continued  airworthiness  which 
includes  the  Maintenance  Review  Board 
and  associated  maintenance  dociunents. 
and  other  items  deemed  inappropriate 
by  the  Administrator. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest,  in  connection  with  the 
performance  of  duties  of  the  FAA. 
Meetings  of  ARAC  to  consider  aircraft 
certification  procedures  issues  will  be 
open  to  the  public.  Meetings  of  the 
Delegation  System  Working  Group  are 
not  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  June  15, 
1996. 

Brian  A.  Yanez. 

Assistant  Executive  Director,  Aircraft 
Certification  Procedures  Issues,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  98-16357  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (RFC)  at  Ford  Airport, 
Iron  Mountain,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
FFC  at  Ford  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
\X  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Fart  158  of  the  Federal 
Aviation  regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  20.  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road.  Belleville.  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  WiUiam 
H.  Marchetti,  Airport  Manager,  of  the 
Dickinson  County  Board  of 
Commissioners,  at  the  following 
address:  County  Courthouse,  701 
Stevenson  Avenue,  P.O.  Box  609.  Iron 
Mountain.  MI  49801. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Dickinson 
County  Board  of  Commissioners,  under 
Section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jon  Gilbert,  Program  Manager. 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville.  Michigan  48111  (734-487- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Ford  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158) 

On  March  27,  1998,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Dickinson  Coimty  Board  of 
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Commissioners  was  substantially 
complete  within  the  requirements  of 
Section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  14,  1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  98-03-U-OO- 
IMT. 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date: 
September  1, 1995. 

Estimated  charge  expiration  date: 
December  31.2000. 

Total  approved  net  PFC  revenue: 
$215,820.00. 

Brief  description  of  proposed  projects: 
Install  sanitary  sewer;  rehabilitate 
runway  lighting;  construct  and  light 
Taxiway  "H",  GA  apron  and  GA  access 
road.  Class  or  classes  of  air  carriers 
which  the  public  agency  has  requested 
not  be  required  to  collect  PFCs:  Not 
applicable. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Dickinson 
County  Board  of  Commissioners. 

Issued  in  Des  Plaines,  Illinois,  on  )une  12, 
1998 
Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 

[FR  Doc.  98-16356  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Grand  Forks  International  Airport, 
Grand  Fortts,  ND 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Grant  Forks 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 


DATES:  Comments  must  be  received  on 
or  before  July  20, 1998. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  to  the  following  address: 
Federal  Aviation  Administration, 
Bismarck  Airports  District  Office,  2000 
University  Drive,  Bismarck,  North 
Dakota  58504. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Stephen 
E.  Johnson,  Interim  Executive  Director, 
of  the  Grand  Forks  Regional  Airport 
Authority  at  the  following  address; 
Grand  Forks  Regional  Airport  Authority, 
2787  Airport  Drive,  Grand  Forks,  North 
Dakota  58203. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Grand  Forks 
Regional  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Irene  R.  Porter,  Manager.  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFOMMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  firom  a  PFC  at 
Grand  Forks  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158. 
On  June  2,  1998,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Grant  Forks  Regional  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  1, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  98-05-C- 
00-GFK. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1, 1998. 

Proposed  change  expiration  date: 
October  31,  2004. 

Total  estimated  PFC  revenue: 
$1,398,163.00. 

Brief  description  of  proposed 
project(s):  Expand  Air  Cargo  Apron  and 
Construct  Service  Road. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 


Commercial  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  p>erson  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Grand  Forks 
Regional  Airport  Authority  offices  at  the 
Grand  Forks  International  Airport. 

Issued  in  Des  Plaines,  Illinois  on  June  12, 
1998. 
Benito  De  Leon, 

Manager,  Planning  and  Proffnmming  Branch, 

Airports  Division,  Great  Lakes  Region. 

[FR  Doc.  98-16358  Filed  6-18-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environnr>ental  impact  Statement  Salt 
Lake  ar>d  Davis  Counties,  UT 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Enviroiunental  Impact  Statement  (EIS) 
is  being  prepared  for  a  proposed 
transportation  project  in  Salt  Lake  and 
Davis  Counties.  Utah.  The  initial  notice 
of  intent  was  given  in  the  Federal 
Register  on  March  17,  1997  (Volume  62. 
Number  51,  Pages  12681-12682). 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Allen,  Pro)ect  Development 
Engineer,  U.S.  Department  of 
Transportation,  Federal  Highway 
Administration.  2520  West  4700  South, 
Suite  9A.  Salt  Lake  City.  Utah  84118, 
Telephone  (801)  963-0182;  Byron 
Parker,  Utah  Department  of 
Transportation.  2060  South  2400  West, 
Salt  Lake  City,  Utah  84104.  Telephone 
(801)  975-4806;  or  Michael  Schwann, 
U.S.  Army  Corps  of  Engineers.  Suite  A, 
1403  South  600  West,  Woods  Cross, 
Utah  84010,  Telephone  (801)  295-8380, 
SUPPLEMENTARY  INFORMATION:  Changes 
to  the  original  notice  of  intent  include: 
the  determination  of  the  northern 
terminus,  change  of  the  southern 
terminus  from  1-80  and  5600  West  to 
2100  North  and  1-215,  change  of  the 
length  of  the  highway  from  17  to  13 
miles,  and  updated  information  on  the 
alternatives  studied  in  detail  and  public 
meetings  held.  A  detailed  description  of 
these  changes  are  represented  in  the 
following  information. 

The  FHWA,  in  cooperation  with  the 
U.S.  Army  Corps  of  Engineers,  and  the 
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Utah  Department  of  Transportation  is 
preparing  an  EIS  for  transportation 
improvements  in  the  corridor  &x)m  2100 
North  and  1-215  in  Salt  Uke  City,  Utah 
northward  and  eastward  to  the  1-15/ 
U.S.  89  interchange  in  Fannington.  Utah 
due  to  transportation  demand  studies 
identifying  the  need  for  an  additional 
north-south  route  in  corridor.  System 
connections  at  each  end  as  well  as  other 
appropriate  interchanges  will  be 
included.  The  proposed  improvement 
involves  construction  of  approximately 
13  miles  of  limited  access,  divided 
highway  along  a  new  alignment. 

Alternatives  considered  in  this  study 
include:  (1)  taking  no  action;  (2) 
transportation  system  management;  (3) 
intelligent  transportation  systems;  (4) 
investment  in  mass  transit;  (5) 
reconstruction  and  widening  of  1-15 
North;  and  (6)  build  alternatives. 
Transportation  build  alternatives  being 
studied  in  detail  include,  but  are  not 
hmited  to:  three  alternative  alignments 
with  options. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Three  public  meetings 
have  been  held.  Scoping  meetings  were 
held  on  April  30. 1997  and  May  1,  1997. 
Public  meetings  presenting  alternatives 
were  held  on  August  20  and  21,  1997, 
and  public  meetings  presenting  impacts 
of  alternatives  were  held  on  October  28 
and  29,  1997.  A  public  hearing  will  be 
held  after  the  draft  EIS  has  been 
prepared.  Public  notice  will  be  given  of 
the  time  and  place  of  the  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

Comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
theFHWA. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimiber  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued:  )une  15. 1998. 
MiduMl  G.  Ritchie, 
Division  Administrator. 
|FR  Doc.  98-16331  Filed  6-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORT ATK)N 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20921J 

Coach  USA,  Inc.— Control— Blue  Bird 
Coach  Unas,  Inc.;  Butler  Motor  Transit, 
Inc.;  Gad-About  Tours,  Inc.;  P&S 
Transportation,  Inc.;  Pittsburgh 
Transportation  Charter  Services,  Inc.; 
Syracuse  and  Oswego  Coach  Lin«s. 
Inc.;  Tippett  Travel,  Inc.,  d/b/a  Marie  s 
Charter  Bus  Lines;  Tucker 
Transportation  Co.,  Inc.;  and  Utica- 
Rome  Bus  Co.,  Inc. 

AGENCY:  Surface  Transportation  Board, 

DOT. 

action:  Notice  tentatively  approving 

finance  transaction. 

summary:  Coach  USA,  Inc.  (Coach),  a 
noncarrier,  filed  an  application  under 
49  U.S.C.  14303  to  acquire  control  of 
Blue  Bird  Coach  Lines.  Inc.  (Blue  Bird). 
Butler  Motor  Transit,  Inc.  (Butler).  Gad- 
About  Tours,  Inc.  (Gad- About).  P&S 
Transportation,  Inc.  (P&S),  Pittsburgh 
Transportation  Charter  Services,  Inc. 
(PTCS),  Syracuse  and  Oswego  Coach 
Lines,  bic.  (S&O),  Tippett  Travel,  Inc., 
d/b/a  Marie's  Charter  Bus  Lines 
(Tippett),  Tucker  Transportation  Co.. 
Inc.  (Tucker),  and  Utica-Rome  Bus  Co., 
Inc.  (Utica-Rome),  all  motor  passenger 
carriers.  Persons  wishing  to  oppose  the 
application  must  follow  the  rules  under 
49  CFR  part  1182.  subparts  B  and  C.  The 
Board  has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
August  3. 1998.  AppUcant  may  file  a 
reply  by  August  24,  1998.  If  no 
comments  are  filed  by  August  3, 1998. 
this  notice  is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Docket  No.  MC-F-20921  to:  Surface 
Transportation  Board.  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  appUcant's 
representatives:  Betty  Jo  Christian  and 
David  H.  Cobum,  Steptoe  &  Johnson 
LLP.  1330  Connecticut  Avenue,  NW. 
Washington.  DC  20038. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION:  Coach 
currently  controls  45  motor  passenger 
carriers.  In  this  transaction,  it  seeks  to 
acquire  direct  control  of  Blue  Bird,' 

'  Blue  Bird  is  a  New  York  corporation.  It  hold* 
federally  iMued  operating  authority  in  MC-10S931. 


Butler,2  Gad-About,3  p^s,"  PTCS,' 
S&O,*  Tippett.'  Tucker.8  and  Utica- 
Rome'  by  acquiring  all  of  the 
outstanding  stock  of  these  carriers. 
According  to  applicant,  the  stock  of 


intrastate  operating  authority  issued  by  the  New 
York  Department  of  Transportation  (NYDOT).  the 
Pennsylvania  Public  Utilities  Corrunission 
(PAPUC).  the  New  Jersey  Department  of 
Traiisportation,  and  the  Ohio  Public  Utilities 
Commission  (OHPIX:).  and  authority  i»8ued  by  the 
Province  of  Ontario.  Canada.  The  carrier  operates 
127  motorcoaches,  21  school  buses  and  8  vans;  and 
it  earned  revenues  of  approximately  $14.1  million 
in  Fiscal  Year  (FY)  1996.  Prior  to  the  transfer  of  its 
stock  into  a  voting  trust,  it  had  been  owned  by 
Louis  A.  Magnano. 

>  Butler  is  a  Pennsylvania  corporation.  It  holds 
federally  issued  operating  authority  in  MC-1 28876 
and  intrasute  authority  issued  by  the  PAPUC.  The 
carrier  operates  28  buses  and  3  sedans:  it  has  68 
employees:  and  it  earned  revenues  of  approximately 
$4.7  million  in  FY  1996.  Prior  to  the  transfer  of  its 
stock  into  a  voting  trust,  it  had  be«n  owned  tjy 
William  G.  Kaylor,  Robert  M.  Kaylor  and  Thomas 
M.  Kaylor.  Prior  to  the  establishment  of  a  voting 
trust,  Butler  owned  all  of  the  stock  of  Gad-About, 
which  Coach  is  also  proposing  to  acquire  in  this 
transaction. 

>  Gad- About  is  an  Ohio  corporation.  It  holds 
federally  issued  operating  authority  in  MC-198451 
and  intrastate  authority  issued  by  the  OHPUC.  The 
carrier  operates  3  buses:  it  has  14  employees:  and 

it  earned  revenues  of  approximately  $1.9  million  in 
FY  1996.  Prior  to  the  transfer  of  its  stock  into  a 
voting  tnut,  it  had  been  owned  by  Butler. 

*P*S  is  a  Florida  corporation.  It  holds  federally 
issued  operating  authority  in  MO-255382.  The 
carrier  operates  30  buses:  it  has  58  employees:  and 
it  earned  revenues  of  approximately  $3.7  million  in 
FY  1996.  Prior  to  the  transfer  of  its  stock  into  a 
voting  trust,  it  was  owned  by  Daniel  G.  Schambon. 

'  PTCS  is  a  Delaware  corporation.  It  holds 
federally  issued  operating  authority  in  MC-31919S. 
The  carrier  operates  400  vehicles;  it  has  260 
employees;  and,  together  with  afTiliated  companies, 
it  earned  revenues  of  approximately  $13  million  in 
FY  1997.  Prior  to  the  transfer  of  its  stock  into  a 
voting  tnist.  it  had  been  owned  by  Tyburn  Limited, 
a  noncarrier. 

*S*0  is  a  New  York  corporation.  It  holds 
federally  issued  operating  authority  in  MC-1 17805 
and  intrastate  authority  issued  by  the  NYDOT.  The 
carrier  operates  14  buses;  it  has  26  employees:  and 
it  earned  revenues  of  approximately  $1.7  million  in 
1997.  Prior  to  the  transfer  of  its  stock  into  a  voting 
trust,  it  had  been  owned  by  Russell  Ferdinand.  The 
carrier  is  affiliated  through  common  ownership 
with  Utica-Rome. 

^Tippett  is  a  Florida  corporation.  It  holds 
federally  issued  operating  authority  in  MC-1 74043. 
The  carrier  operates  17  buses.  3  minibuses,  and  1 
limousine:  it  has  38  employees;  and  it  earned 
revenues  of  approximately  $4.4  niillion  for  the 
fiscal  year  ending  June  30. 1997.  Prior  to  the 
transfer  of  its  stock  into  a  voting  trust,  it  was  owned 
by  Marie  Louise  Tippett 

■Tucker  is  a  Florida  corporation.  It  holds 
Cederally  issued  operating  authority  in  MC;-223424. 
The  carrier  operates  7  buses;  it  has  24  employees; 
and  it  earned  revenues  of  approximately  $650,000 
for  the  fiscal  year  ending  May  31.  1997.  Prior  to  the 
transfer  of  iu  stock  into  a  voting  trust,  it  was  owned 
by  Benjamin  C  Early. 

*  Utica-Rome  is  a  New  York  corporation.  It  holds 
federally  issued  operating  authority  in  MC-7914 
and  intrastate  operating  authority  issued  by  the 
NYDOT.  The  carrier  operates  13  buses:  it  has  37 
employees:  and  it  earned  revenues  of  approximately 
$1.6  million  in  1997.  Prior  to  the  transfer  of  its 
stock  into  a  voting  trust,  it  was  owned  by  Russell 
Ferdinand,  who  also  owned  all  of  the  stock  of  S&O. 
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each  of  these  carriers  is  currently  held 
in  independent  voting  trusts  to  avoid 
any  unlawful  control  pending 
disposition  of  this  proceeding. 

Applicant  submits  that  there  will  be 
no  transfer  of  any  federal  or  state 
operating  authorities  held  by  the 
acquired  carriers.  Following  the 
consummation  of  the  control 
transaction,  each  of  the  acquired  carriers 
will  continue  operating  in  the  same 
manner  as  before  and,  according  to 
applicant,  granting  the  application  will 
not  reduce  comp>etitive  options 
available  to  the  traveling  public. 
AppUcant  asserts  that  the  acquired 
carriers  do  not  comp>ete  with  one 
another  or,  to  any  meaningful  degree, 
with  any  other  Coach-controlled 
company.  Applicant  submits  that  each 
of  the  acquired  carriers  is  relatively 
small  and  each  faces  substantial 
competition  from  other  bus  companies 
and  other  transportation  modes. 

Applicant  also  submits  that  granting 
the  appUcation  will  produce  substantial 
benefits,  including  intwrest  cost  savings 
from  the  restructuring  of  debt  and 
reduced  operating  costs  from  Coach's 
enhanced  volume  purchasing  power. 
Specifically,  applicant  claims  that  the 
carriers  to  be  acquired  will  benefit  from 
lower  insurance  premiums  negotiated 
by  Coach  and  bom  volume  discounts  for 
equipment  and  fuel.  Applicant  indicates 
that  Coach  will  provide  each  of  the 
carriers  to  be  acquired  with  centralized 
legal  and  accounting  functions  and 
coordinated  purchasing  services.  In 
addition,  applicant  states  that  vehicle 
sharing  arrangements  will  be  facilitated 
through  Coach  to  ensurt)  maximum  use 
and  efficient  operation  of  equipment 
and  that  coordinated  driver  training 
services  will  be  provided.  Applicant 
also  states  that  the  proposed  transaction 
will  benefit  the  employees  of  the 
acquired  carriers  and  that  all  collective 
baii^ning  agreements  will  be  honored 
by  Coach. 

Coach  plans  to  acquire  control  of 
additional  motor  passenger  carriers  in 
the  coming  months.  It  asserts  that  the 
financial  benefits  and  operating 
efficiencies  will  be  enhanced  further  by 
these  subsequent  transactions.  Over  the 
long  term,  Coach  states  that  it  will 
provide  centralized  marketing  and 
reservation  services  for  the  bus  firms 
that  it  controls,  thereby  enhancing  the 
benefits  resulting  from  these  control 
transactions. 

Applicant  certifies  that:  (1)  Blue  Bird, 
Butler,  Gad-About,  and  P&S  hold 
satisfactory  safety  ratings  from  the  U.S. 
Department  of  Transportation  (DOT) 
and  that  PTCS,  SAO,  Tippett,  Tucker, 
and  Utica-Rome  have  not  been  rated  by 
DCfT;  (2)  each  of  the  acquired  carriers 


has  sufficient  liability  insurance;  (3) 
none  of  the  acquired  carriers  is  either 
domiciled  in  Mexico  or  owned  or 
controlled  by  persons  of  that  country; 
and  (4)  approval  of  the  transaction  will 
not  significantly  affect  either  the  quahty 
of  the  human  envirorunent  or  the 
conservation  of  energy  resources. 
Additional  information  may  be  obtained 
from  applicant's  representatives. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  pubUc  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportaticMi  to  the  public; 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated  and 
a  procedural  schedule  will  be  adopted 
to  reconsider  the  application.  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV  • 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservati(Hi  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

3.  This  decision  will  be  effective  on 
August  3,  1996,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530. 

Decided:  June  10. 1998. 

By  the  Board,  Chainnan  Morgao  and  Vice 
Chairman  Owen. 
VemoB  A.  WilKamt, 
Secretary. 
[FR  Doc.  98-16392  Filed  6-18-98;  8:45  am) 

MUJNQ  CODE  4»M-t»-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  Ho.  33606] 

Minnesota  Commercial  Raihway 
Company— Acquisition  and  Operation 
Exemption — Certain  Lines  of  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

Minnesota  Commercial  Railway 
Company  (MC),  a  Class  III  rail  carrier, 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  and  operate 
approximately  5  miles  of  rail  line 
owned  by  The  Burlington  Northern  and 
Santa  Fe  Railway  Comf)any  (BNSF), 
plus  incidental  trackage  rights  to  reach 
certain  industries  and  MC's  own 
trackage.  ■  The  line  is  located  in 
Minneapolis,  MN,  knovtm  as  the 
Southeast  Minneapolis  Switching 
District  (SEMSD).2 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  May 
28,  1998. 

If  this  notice  contains  false  or 
misleading  informaticm,  the  exemption 
is  void  ab  initio.  Petitions  to  revolce  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  cc^ies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33606.  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eugenia 
Langan,  Esq.,  Shea  &  Gardner.  1800 
Massachusetts  Ave.,  N.W.,  Washington, 
DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  June  11, 1998. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Pnxeedings. 
Venum  A.  Williams, 
Secretary. 
(FR  Doc.  98-16317  Filed  6-18-98;  8:45  am] 

■HJJNQ  CODE  4t1S-00-P 


>  MC  certifies  that  its  projected  revenues  will  not 
result  in  the  creation  of  a  Class  n  or  Class  I  rail 
carrier. 

'  BNSF  classified  the  SEMSD  as  industrial 
trackage,  and,  consequently,  there  are  no  milepoets 
on  the  subject  trackage. 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-369  (Sob-No.  3X)] 

Buffalo  &  Pittsburgh  Railroad.  Inc.— 
Abandonment  Exemption — In  Erie  and 
Cattaraugus  Counties.  NY 

On  June  1.  1998.  Buffalo  &  Pittsburgh 
Railroad.  Inc.  (B&P)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  two  contiguous 
segments  of  rail  line:  (1)  from  miiepost 
2.0,  at  or  near  Buffalo.  NY,  to  miiepost 
45.0.  at  or  near  Ash  ford  Junction,  NY,  a 
distance  of  43.0  miles;  and  (2)  from 
miiepost  93.8,  at  or  near  Ashford 
Junction,  to  miiepost  103.0,  at  or  near 
Salamanca,  NY,  a  distance  of  9.2  miles, 
in  Erie  and  Cattaraugus  Counties,  NY. 
The  line  segments  traverse  U.S.  Postal 
Service  Zip  Codes  14224,  14218, 14127, 
14098,  14170,  14033,  14055, 14141, 
14171, 14731,  and  14741.  The  line 
segments  include  the  stations  of 
Lackawanna-South  Park  (miiepost  3), 
Kellogg  (miiepost  5).  East  Hamburg 
(miiepost  8),  Orchard  Park  (miiepost  9), 
Colden  (miiepost  19),  East  Concord 
(miiepost  26),  Springville  (miiepost  30), 
West  Valley  (miiepost  39),  Ashford 
Jiinction  (miiepost  45),  and  Ellicottville 
(miiepost  98.1). 

The  line  segments  do  not  contain 
federally  granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  /?.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September 
18,  1998. 

Any  offer  of  financial  assistance 
(OF A)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(fl(25). 
'    All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line 
segments,  the  segments  may  be  suitable 
for  other  public  use,  including  interim 
trail  use.  Any  request  for  a  public  use 
condition  under  49  CFR  1152.28  or  for 
trail  use/rail  banking  under  49  CFR 
1152.29  will  be  due  no  later  than  July 
13, 1998.  Each  trail  use  request  must  be 


accompanied  by  a  $150  fiUng  fee.  See  49 
CFR  1002.2(f)(27). 

All  fihngs  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-369 
(Sub-No.  3X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Contit)l  Unit,  1925  K 
Street.  N.W.,  Washington,  DC  20423- 
0001,  and  (2)  Sebastian  Ferrer.  213  West 
Miner  SUwt,  P.O.  Box  796,  West 
Chester.  PA  19381-0796.  Replies  to  the 
B&P  petition  are  due  on  or  before  July 
13.  1998. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•'WWW.STB.DOT.GOV." 

Decided:  June  12. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  98-16316  Filed  6-18-98;  8:45  am) 

B4I.UNG  COOE  491&-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-354  (Sul>-No.  2X)] 

Rochester  &  Southern  Railroad.  Inc.— 
Atjandonment  Exemption — in 
Cattaraugus  County.  NY 

On  June  1, 1998,  Rochester  k 
Southern  Railroad,  Inc.  (RAS)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  10.41-mile 
line  of  railroad,  extending  from  miiepost 
83.39,  at  or  near  Machias,  to  miiepost 


93.8,  at  or  near  Ashford  Junction,  in 
Cattaraugus  County,  NY.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
14101  and  14731.  and  includes  the  non- 
agency  rail  stations  of  Ashford  Junction, 
located  at  miiepost  93.6,  and  Machias, 
located  at  miiepost  83.4. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  RAS's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360  I.C.C  91 

(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September 
18, 1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See49CFRl002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/ rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  July  13,  1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-354 
(Sub-No.  2X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Conti-ol  Unit,  1925  K 
Street,  N.W.,  Washington.  DC  20423- 
0001,  and  (2)  Sebastian  Ferrer,  Gollatz, 
Griffin  k  Ewing.  P.C.  213  West  Miner 
Stiwt,  P.O.  Box  796,  West  Chester,  PA 
19381-0796.  Replies  to  the  R&S  petition 
are  due  on  or  before  July  13, 1998. 

Persons  seeking  further  information 
concertiing  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 


UMI 


Federal  Register /Vol.  63,  No.  118 /Friday.  June  19.  1998 /Notices 


33763 


commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS) 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT  GOV." 

Decided:  June  10. 1998. 


By  the  Board.  David  M   Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

iFR  Doc  98-15972  Filed  5-1S-98:  8:45  am] 
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UNTTED  STATES  ENRICHMENT 
CORPORATION 

Sunshin*  Act  Keating 

agency:  United  States  Enrichment 

Corporation. 

SUBJECT:  Board  of  Directors. 


hme  and  DATE:  8:00  a.m.,  Wednesday, 
June  24,  1998. 

PLACE:  USEC  Corporate  Headquarters, 
6903  RockJedge  Drive,  Bethesda. 
Maryland  20817 

STATUS:  The  meeting  will  be  closed  to 

the  public. 

MATTER  TO  BE  CONSIOEREO:  Privatization 

of  the  Corporation 

CONTACT  PERSON  FOR  MtOHS.  INFO«MAT)0H: 

Elizabeth  Sturiile  at  301/564-3399. 

Dated:  lune  16.  1998. 
William  H.  Tudbort.  |r^ 
President  and  Chief  Executive  Officer. 
IFR  Doc  98-16517  Filed  6-17-98;  12:17  fMnl 
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Part  II 


Department  of 


34  CFR  Parts  662,  663,  and  664 
Fulbright-Hays  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program, 
Fulbright-Hays  Faculty  Research  Abroad 
Fellowship  Program,  and  Fulbright-Hays 
Group  Projects  Abroad  Program; 
Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  662,  663,  and  664 
RIN  1840-AC53 

Fulbright-Hays  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program, 
Fulbright-Hays  Faculty  Research 
Abroad  Fellowship  Program,  and 
Fulbright-Hays  Group  Projects  Abroad 
Program 

agency:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Higher  Education  Programs  in  Mo3em 
Foreign  Language  Training  and  Area 
Studies — Doctoral  Dissertation  Research 
Abroad  Fellowship  Program,  Faculty 
Research  Abroad  Fellowship  Program, 
and  Group  Projects  Abroad  Program. 
These  amendments  are  needed  as  a 
result  of  changes  in  terminology 
applicable  to  these  programs  and 
changes  in  the  selection  criteria.  The 
proposed  regulations  would  change  the 
names  of  these  programs,  remove 
obsolete  references,  modify  the  selection 
criteria,  and  make  other  technical 
changes. 

DATES:  Comments  must  be  received  by 
the  Department  on  or  before  July  20, 
1998. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Karla  Ver  Bryck  Block, 
U.S.  Department  of  Education.  600 
Independence  Avenue.  SW..  Suite  600C 
Portals  Building.  Washington.  DC 
20202-5331.  Comments  may  also  be 
sent  through  the  Internet  to: 
comments@ed.gov 

You  must  include  the  term 
"Fulbright-Hays"  in  the  subject  line  of 
your  electronic  message. 

Comments  that  concern  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
A  copy  of  those  comments  may  also  be 
sent  to  the  Department  representative 
named  in  this  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karla  Ver  Bryck  Block.  Telephone:  (202) 
401-9774.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 


request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
To  ensure  that  public  comments  have 
maximum  effect  in  developing  the  final 
regulations,  the  Department  urges 
commenters  to  identify  clearly  the 
specific  section  or  sections  of  the 
proposed  regulations  that  each  conunent 
addresses  and  to  arrange  comments  in 
the  same  order  as  the  proposed 
regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Suite 
600C  Portals  Building,  1280  Maryland 
Avenue.  SW..  Washington,  DC.  between 
the  hours  of  8:30  a.m.  and  4:00  p.m.. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

On  request  the  Department  supplies 
an  appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
docimients  in  the  public  rulemaking 
docket  for  these  proposed  regulations. 
An  individual  with  a  disability  who 
wants  to  schedule  an  appointment  for 
this  type  of  aid  may  call  (202)  205-8113 
or  (202)  260-9895.  An  individual  who 
uses  a  TDD  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339,  between  8  a.m.  and  8  p.m.. 
Eastern  time.  Monday  through  Friday. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  foimd  in  these 
proposed  regulations. 

Background 

On  March  4, 1995  the  President 
aimounced  a  Regulatory  Reinvention 
Initiative  to  reform  the  Federal 
regulatory  system.  In  response  to  the 
President's  initiative,  on  August  23. 
1996  the  Secretary  issued  an  Advance 
Notice  of  Proposed  Rulemetking 
(ANPRM)  to  request  public  comment  on 
the  changes  being  considered  in  the 
Department'  programs  to  simplify 
regulations  and  reduce  regulatory 
burden  (Regulatory  Reinvention,  61  FR 
43639,  August  23,  1996).  Regulations  for 
the  International  Education  Programs  in 
34  CFR  Parts  662  (Higher  Education 
Programs  in  Modem  Foreign  Language 
Training  and  Area  Studies — Doctoral 


Dissertation  Research  Abroad 
Fellowship  Program).  663  (Faculty 
Research  Abroad  Fellowship  Program), 
and  664  (Group  Projects  Abroad 
Program)  were  included  in  the  ANPRM. 
The  Secretary  received  no  comments  on 
changes  proposed  in  the  ANPRM  for  the 
International  Education  Programs. 

Proposed  Regulatory  Changes 

As  part  of  the  President's  Regulatory 
Reinvention  Initiative,  the  Department 
is  reviewing  and  revising  the  regulations 
governing  the  Higher  Education 
Programs  in  Modem  Foreign  Language 
Training  and  Area  Studies — Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program.  Faculty  Research 
Abroad  Fellowship  Program,  and  Group 
Projects  Abroad  Program.  The  Secretary 
is  proposing  amendments  which  are    ■ 
needed  to  improve  the  application 
review  process  and  to  update  the 
regulations  in  light  of  developments  in 
the  field  of  foreign  language,  area,  and 
international  studies,  including  poHtical 
developments  abroad,  modifications  in 
the  policies  and  practices  of  the  J. 
William  Fulbright  Foreign  Scholarship 
Board,  and  interpretations  of 
regulations.  In  the  spirit  of  reinventing 
government,  the  goal  of  the  proposed 
changes  is  to  markedly  reduce  burden 
associated  with  the  regulations. 

The  proposed  regulations  would 
change  the  names  of  these  programs  to 
align  them  with  how  they  are  popularly 
referred  to  in  the  field.  Additionally,  the 
proposed  regulations  would  make 
changes  in  the  terminology  applicable  to 
these  programs,  remove  obsolete 
references,  and  make  changes  in  the 
selection  criteria.  The  proposed 
regulations  would  also  reorganize  the 
sections,  change  the  names  of  several 
section  titles,  correct  errors  in  the 
numbering  of  the  sections,  and  make 
other  technical  changes  to  improve  the 
regulations. 

The  substantive  changes  proposed  in 
the  regulations  are  discussed  with 
respect  to  each  part.  A  number  of  the 
substantive  changes  proposed  would 
affect  each  of  the  parts  being  amended 
(34  CFR  Parts  662.  663.  and  664). 
■Therefore,  in  the  discussion  of  the 
proposed  changes  under  Part  662.  it  is 
noted  whether  the  proposed  change 
would  be  dupUcated  in  a  corresponding 
section  of  Parts  663  or  664. 

Fart  662 

The  name  of  Part  662  would  be 
changed  to  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program.  Throughout  Parts 
662,  663.  and  664  the  "Board  of  Foreign 
Scholarships"  would  be  changed  to  "J. 
William  Fulbright  Foreign  Scholarship 
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Board"  to  reflect  the  change  in  the  name 
of  the  board. 

Proposed  §  662.3  would  delete  current 
paragraph  (a)(3)  to  eliminate  persons  "in 
the  United  States  for  other  than  a 
temporary  purpose  with  the  intention  of 
becoming  a  citizen  or  permanent 
resident"  as  eligible  applicants.  The 
proposed  change  reflects  the  Secretary's 
decision  that  to  receive  a  federally 
funded  fellowship,  a  person  should 
demonstrate  commitment  to  the  United 
States,  either  by  being  a  citizen  or 
permanent  resident.  The  proposed 
change  furthers  the  goal  of  the  program 
to  train  people  who  will  then  serve  in 
the  United  States  educational  field.  The 
proposed  change  would  also  apply  to 
§§663.3  and  664.3. 

Proposed  §662.3  would  also  delete 
current  paragraph  (a)(4)  which  states 
that  a  resident  of  the  Trust  Territory  of 
the  Pacific  Islands  is  eligible  for  a 
fellowship,  since  these  islands  are  no 
longer  a  trust  territory.  The  proposed 
change  would  also  apply  to  §§  663.3  and 
664.3. 

Proposed  §  662.7  would  revise  the  list 
of  terms  used  in  this  part  that  are 
defined  in  34  CFR  Part  77,  and  it  would 
add  34  CFR  Part  80.  Terms  that  are  not 
used  in  this  part  would  be  deleted. 

Proposed  §  662.7(c)  would  change  the 
definition  of  "dependent".  The 
proposed  regulation  would  add  the 
requirement  that  the  individual  being 
claimed  as  a  dependent  must 
accompany  the  recipient  to  his  or  her 
training  site  for  the  entire  fellowship 
period.  Also,  the  proposed  regulation 
would  narrow  the  definition  of 
"dependent"  to  exclude  parent(s)  of  a 
participant  or  parents  of  the 
participant's  spouse.  Both  changes  in 
the  definition  are  grounded  in  the  need 
to  conserve  limited  program  funds.  By 
requiring  that  in  order  to  receive  a 
dependent's  allowance  the  dependent 
be  at  the  training  site  for  the  entire 
fellowship  period,  the  Secretary  will 
preclude  the  use  of  program  funds  for 
short  term  visits.  The  changes  in  the 
dependent's  definition  with  regard  to 
parents  would  bring  the  program's 
policy  toward  dependents  more  in  line 
with  similar  fellowship  programs. 
Additionally,  only  once  in  more  than  30 
years  of  program  administration  has  a 
dependent's  allowance  been  requested 
for  a  parent. 

Proposed  §  662.7(c)  would  eliminate 
tho  definition  for  "foreign  currencies" 
since  all  foreign  currency  accoimts 
previously  available  to  the  Secretary  for 
operation  of  this  program  have  been 
exhausted. 

All  of  the  proposed  changes  to 
§  662.7(c)  would  also  apply  to 
§  663.7(c). 


Proposed  §  662.10  incorporates  the 
language  found  in  current  §  662.21. 
Paragraph  (c)  of  current  §662.21  which 
addresses  requirements  for  an  applicant 
who  plans  to  conduct  research  in  the 
former  USSR  and  Eastern  European 
countries  was  deleted,  since  changes  in 
the  research  climate  in  those  countries 
have  eliminated  the  need  to  require  an 
appHcant  to  apply  to  the  International 
Research  and  Exchange  Board.  The 
proposed  change  would  also  apply  to 
§663.10. 

Proposed  §  662.20(d)  preserves  and 
clarifies  the  current  position  of  the 
Department  relating  to  veteran's 

E)reference.  The  regulation  would  add 
anguage  to  clarify  that  if  two  scores  are 
tied  and  one  of  the  applicants  is  a 
veteran,  the  appUcant  who  is  a  veteran 
will  receive  a  preference.  The  proposed 
change  would  also  apply  to  §  663.20(d). 

Proposed  §  662.21  would  revise  the 
selection  criteria.  The  revised  criteria 
would  reflect  a  greater  consistency  with 
criteria  used  in  comparable  fellowship 
programs.  This  would  facilitate  writing 
fellowship  applications  for  individuals 
since  the  applications  would  be  similar. 

There  would  also  be  a  greater 
emphasis  on  foreign  language  training. 
Since  these  programs  were  originally 
intended  to  enhance  the  foreign 
language  competence  of  individuals 
trained  in  American  schools,  the  criteria 
would  be  modified  to  give  greater 
emphasis  to  having  acquired  a  foreign 
language.  Paragraph  (c)(3)  would  add 
the  requirement  that  the  applicant  be 
proficient  in  one  or  more  of  the 
languages  of  the  country  or  countries  of 
research,  excluding  English  and  the 
applicant's  native  language.  The 
proposed  language  most  likely  would 
result  in  a  decrease  in  the  number  of 
applications  from  individuals  wishing 
to  conduct  research  in  English  and 
would  encourage  non-native  bom 
United  States  citizens  or  resident  aliens 
to  acquire  an  additional  foreign 
language.  The  Department  has 
experienced  a  substantial  increase  in  the 
number  of  applications  for  conducting 
research  in  English. 

The  points  assigned  would  be 
changed  to  allow  the  readers  greater 
ability  to  differentiate  among  the 
applications.  The  proposed  changes  in 
points  assigned  are  reflected  in 
§  662.21(a),  (b),  and  (c).  Due  to  the 
extremely  high  caliber  of  applications, 
there  is  frequently  a  clustering  of  high 
scores.  The  proposed  point  structure 
would  allow  readers  a  broader  range  in 
which  to  assign  points.  Under  current 
§  662.21  points  are  assigned  in  a  narrow 
range  and  a  multiplication  factor  is 
appUed,  which  results  in  significant 
clustering  of  like  applications. 


The  Department  has  consulted  with 
various  experts  in  language  and  area 
studies  as  well  as  administrators  of 
fellowship  programs  in  developing  the 
proposed  revisions  to  the  selection 
criteria.  Their  comments  and  feedback 
have  been  incorporated  into  these 
proposed  changes. 

Tne  proposed  changes  to  §  662.21 
would  also  apply  to  §  663.21. 

Proposed  §662.22  incorporates  the 
language  from  current  §662.33  and 
would  add  a  new  paragraph  (b)  to 
prevent  an  applicant  from  receiving 
more  than  one  fellowship  under  the 
Fulbright-Hays  Act  in  a  given  fiscal 
year.  The  provision  would  prevent  an 
applicant  from  receiving  a  fellowship 
from  the  Department  and  United  States 
Information  Agency  (USIA)  within  the 
same  fiscal  year.  The  proposed  change 
would  ensure  that  limited  funds 
appropriated  to  the  agencies  have  a 
broader  imp>act  and  are  not  used 
duplicatively.  The  proposal  reflects  the 
current  poUcy  statements  of  the  Foreign 
Scholarship  Board. 

Similar  to  proposed  §662.10, 
proposed  §  662.22  would  eliminate 
language  &x)m  current  §  662.33(a)(2) 
which  addresses  requirements  for  an 
applicant  who  plans  to  conduct  research 
in  the  USSR  and  Eastern  European 
countries.  Changes  in  the  research 
climate  in  those  countries  have 
eliminated  the  need  to  require  an 
applicant  to  apply  to  the  International 
Research  and  Exchange  Board.  The 
proposed  change  would  also  apply  to 
§663.22. 

Part  663 

The  name  of  Part  663  would  be 
changed  to  Fulbright-Hays  Faculty 
Research  Abroad  Fellowship  Program. 

Section  663.3  outlines  who  is  eligible 
to  receive  a  fellowship  under  this 
program.  Current  §  663.3(d)(1)  and  (2) 
would  be  deleted  from  the  proposed 
regulations  because  they  are  part  of  the 
selection  criteria  and  should  not  be 
considered  under  eUgibility. 

Part  664 

The  name  of  Part  664  would  be 
changed  to  Fulbright-Hays  Group 
Projects  Abroad  Program. 

Pitjposed  §  664.5  would  revise  the  list 
of  terms  used  in  this  part  that  are 
defined  in  EDGAR,  34  CFR  Part  77. 
Terms  that  are  not  used  in  this  p>art 
would  be  deleted. 

Sections  664.11.  664.12.  and  664.13 
propose  changes  in  the  length  of  the 
projects,  allowing  for  shorter  project 
periods.  The  changes  are  proposed  to 
allow  apphcants  greater  flexibihty  in 
carrying  out  their  projects.  The  current 
provisions  encouraged  longer  periods  in 


33768 


Federal  Register /Vol.  63.  No.  118 /Friday.  June  19.  1998 /Proposed  Rules 


the  field,  even  when  they  were  not 
necessary  for  the  successhil 
accomplishment  of  the  project  goals. 
Proposed  §  664.11  would  change  the 
length  of  a  short  term  project  from  six 
weeks  under  current  regulations,  to 
from  four  to  six  weeks.  Proposed 
§  664.12  would  change  the  length  of  a 
curriculum  development  project  from 
six  to  eight  weeks  under  current 
regulations,  to  four  to  eight  weeks. 
Proposed  §664.13  would  change  the 
length  of  a  group  research  project  from 
two  to  twelve  months  under  current 
regulations,  to  three  to  twelve  months. 

In  order  to  be  consistent  with  Parts 
662  and  663,  proposed  §664.30  would 
add  a  new  paragraph  (d)  which 
establishes  that  the  Secretary  will 
consider  for  funding  only  projects  that 
an  applicant  proposes  to  carry  out  in  a 
country  in  which  the  United  States  has 
diplomatic  representation. 

Proposed  §664. 31(a)(2)(v)  and  (b)(4) 
which  address  the  inclusion  of 
underrepresented  groups  in  the 
selection  criteria  for  applications  would 
be  revised  to  be  consistent  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
(§  75.210(c)(5)  and  (d)(l)(iv)).  The 
proposed  language  would  require  the 
applicant  to  ensure  that  participants  in 
the  Fulbright-Hays  Group  Projects  and 
its  personnel  selected  for  employment 
are  selected  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition. 

Proposed  §  664.33(b)(1)  would  allow 
for  greater  flexibility  in  establishing 
annual  per  diem  rates,  consistent  with 
the  cost  of  living  in  overseas  areas. 
Current  regulations  require  a 
maintenance  stipend  to  be  based  on  50 
percent  of  the  amount  established  in  the 
U.S.  Department  of  the  State  publication 
"Maximum  Travel  Per  Diem  Allowances 
for  Foreign  Areas".  Proposed 
§  664.33^1(1)  would  eliminate  the  50 
percent  limitation  which  would  permit 
an  upwards  or  a  downwards  adjustment 
based  on  the  cost  of  living  in  the  host 
country. 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  The  Secretary  invites 
comments  on  how  to  make  these 
proposed  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
proposed  regulations  contain  technical 
terms  or  other  wording  that  interferes 
with  their  clarity?  (3)  Does  the  format  of 
the  proposed  regulations  (grouping  and 
order  of  sections,  use  of  headings. 


paragraphing,  etc.)  aid  or  reduce  their 
clarity?  Would  the  proposed  regulations 
be  easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 
(A  "section"  is  preceded  by  the  symbol 
"§"  and  a  numbered  heading;  for 
example.  §662.1  What  is  the  Fulbright- 
Hays  Doctoral  Dissertation  Research 
Abroad  Fellowship  Program?).  (4)  Is  the 
description  of  the  proposed  regulations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in 
understanding  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  proposed  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW.  (room  5121. 
FB-lOB).  Washington.  DC  20202-2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  affected  would  b« 
small  institutions  of  higher  education. 
The  proposed  regulations  would  not 
have  a  significant  economic  impact  on 
any  of  the  entities  participating  in  the 
programs  because  the  regulations 
imfKJse  minimal  application  and 
administrative  costs  necessary  to  protect 
Federal  funds. 

Paperwork  Reduction  Act  of  1995 

Sections  662.21,  663.21.  and  664.31 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  the  Department  of 
Education  has  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

Collection  of  Information:  Application 
for  Grants  under  the  Fulbright-Hays 
Doctoral  Dissertation  Research  Abroad 
Fellowship  Program  (Part  662). 
Fulbright-Hays  Faculty  Research 
Abroad  Fellowship  Program  (Part  663). 

Under  the  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad  (DDRA) 
and  Faculty  Research  Abroad  (FRA) 
Programs,  individual  scholars  and 
eligible  institutions  apply 
simultaneously  for  benefits  under  a 
single  grant.  Individual  scholars  apply 
for  fellowships;  however  grants  are 
made  to  the  successful  scholars' 
institutions.  Respondents  include 
individuals  and  institutions  of  higher 


education.  The  data  requested  are  used 
in  determining  the  academic 
qualifications  and  suitability  of  the 
individual  applicant,  potential  political 
sensitivity  and  feasibility  of  the  project 
in  terms  of  the  host  country  reaction, 
research  climate,  and  adequacy  of  the 
proposed  budget. 

Tne  data  requested  are  the  minimum 
necessary  to  administer  the  grant  in 
compliance  with  program  regulations. 
The  annual  reporting  and  record 
keeping  burden  for:  (1)  student 
respondents  is  estimated  to  average  30 
hours  for  each  response  for  600 
respondents,  totaling  18.000  burden 
hours;  (2)  faculty  respondents  is 
estimated  to  average  8  hours  for  each 
response  for  70  respondents,  totaling 
560  burden  hours;  (3)  project  directors 
is  estimated  to  average  15  hours  for  each 
response  for  130  respondents,  totaling 
1,950  burden  hours.  Thus,  the  total 
annual  reporting  and  record  keeping 
burden  for  this  collection  is  estimated  to 
be  20,510  hours. 

Fulbright-Hays  Group  Projects  Abroad 
Program  (Part  664) 

Under  these  proposed  regulations, 
institutions  of  higher  education.  State 
departments  of  education,  and  private 
nonprofit  organizations  are  eligible  to 
apply  for  grants  to  conduct  educational 
projects  abroad.  Teachers, 
undergraduate  and  graduate  students, 
and  faculty  are  selected  by  grantees  to 
participate  in  these  projects.  The 
proposed  regulations  will  be  used  to 
obtain  the  programmatic  and  budgetary 
information  needed  to  evaluate 
applications  and  make  funding 
decisions.  The  data  requested  are  used 
in  determining  the  need  and  academic 
worth  of  specific  projects,  political 
sensitivity  and  feasibiUty  in  terms  of 
host  country  reaction,  and  adequacy  of 
the  proposed  budget. 

Advanced  intensive  language  projects, 
which  apply  every  three  years,  do  not 
have  to  submit  full-blown  proposals 
each  year,  only  in  the  initial  year  for 
multi-year  projects.  The  annual 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  100  hours  for  each 
response  for  95  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  the 
total  annual  reporting  and  record 
keeping  burden  for  this  collection  is 
estimated  to  be  9,500  hours. 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
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number.  The  valid  OMB  control 
numbers  assigned  to  the  collection  of 
information  in  these  regulations  will  be 
displayed  at  the  end  of  the  affected 
sections  of  the  final  regulations. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education. 

The  De{)artment  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  E)epartment,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infcMTnation  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  efi^ect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

Intergovernmental  Review 

These  programs  are  not  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  docimient  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdfl  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://gcs.ed.gov/fiedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  (>df,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
dociunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

N«Ib:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Registar. 

List  of  Sul^ects 

34  CFR  parts  662  and  663 

Colleges  and  universities.  Education, 
Educational  research.  Educational  study 
programs.  Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships. 

34  CFR  part  664 

Colleges  and  imiversities,  Education, 
Educational  study  programs,  Rep<Hting 
and  recordkeeping  requirements. 
Teachers. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.022  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad  Fellowship 
Program;  84.019  Fulbright-Hays  Faculty 
Research  Abroad  Fellowship  Program;  and 
84.021  Fulbright-Hays  Group  Projects  Abroad 
Program) 

Dated:  June  15. 1998. 

David  A.  Longaneclcsr, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Parts  662,  663, 
and  664  to  read  as  follows: 


PART  662— FULBRIGHT-HAYS 
DOCTORAL  DISSERTATION 
RESEARCH  ABROAD  FELLOWSHIP 
PROGRAM 

Subpart  A — General 

662.1  What  is  the  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad  Fellowship 
Program? 

662.2  Who  is  eligible  to  receive  an 
institutional  grant  under  this  program? 

662.3  Who  is  eligible  to  receive  a 
fellowship  under  this  program? 

662.4  What  is  the  amount  of  a  fellowship? 

662.5  What  is  the  duration  of  a  fellowship? 

662.6  What  regulations  apply  to  this 
program? 

662.7  What  definitions  apply  to  this 
program? 

Subpart  B—AppHcattona 

662. 10  How  does  an  individual  apply  for  a 
fellowship? 

662. 1 1  What  is  the  role  of  the  institution  in 
the  application  process? 

Subpart  C — Setactton  of  Fattowa 

662.20  How  is  a  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad  Fellow 
selected? 

662.21  What  criteria  does  the  Secretary  use 
to  evaluate  an  application  tar  a 
fellowship? 

662.22  How  does  the  ).  William  Fulbright 
Foreign  Scholarship  Board  select 
fellows? 

Subpart  D — Post-award  Ptoqutramanta  tor 
Inalttutiona 

662.30    What  are  an  institution's 

responsibilities  after  the  award  of  a 
grant? 

Subpart  E — Post-award  Raqulremanta  tor 


662.41  What  are  a  fellow's  responsibilities 
after  the  award  of  a  fellowship? 

662.42  How  may  a  fiellowship  be  revoked? 
Au^arity:  Section  102(b)(6)  of  the  Mutual 

Educational  and  Cultural  Exchange  Act  of 
1961  (Fulbright-Hays  Act),  22  U.S.C. 
2452(bK6),  unless  otherwise  noted. 

Subpart  A— General 

§662.1    What  ia  the  FuiKtgM-Haya 
Doctoral  Diaaartatlon  Raaaarch  Abroad 
FailowaMp  Program? 

(a)  The  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program  is  designed  to 
contribute  to  the  development  and 
improvement  of  the  study  of  modem 
foreign  languages  and  area  studies  in  the 
United  States  by  providing 
opp>ortimities  for  scholars  to  conduct 
research  abroad. 

fb)  Under  the  program,  the  Secretary 
awards  fellowships,  through  institutions 
of  higher  education,  to  doctoral 
candidates  who  propose  to  conduct 
dissertation  research  abroad  in  modem 
foreign  languages  and  area  studies. 
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(Authority:  22  U.S.C.  2452(b)(6)) 

9  M2.2    WTio  is  ellgibl«  to  rec«)ve  an 
institutional  grant  under  this  program? 

An  institution  of  higher  education  is 
eligible  to  receive  an  institutional  grant. 
(Authority;  22  U.S.C.  2452(b)(6).  2454(e)(1)) 

§  662.3    Who  is  eligible  to  receive  a 
fellowship  under  this  program? 

An  individual  is  eligible  to  receive  a 
fellowship  if  the  individual — 

(a)(1)  Is  a  citizen  or  national  of  the 
United  States;  or 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(b)(1)  Is  a  graduate  student  in  good 
standing  at  an  institution  of  higher 
education;  and 

(2)  When  the  fellowship  period 
begins,  is  admitted  to  candidacy  in  a 
doctoral  degree  program  in  modem 
foreign  languages  and  area  studies  at 
that  institution; 

(c)  Is  planning  a  teaching  career  in  the 
United  States  upon  completion  of  his  or 
her  doctoral  program;  and 

(d)  Possesses  sufficient  foreign 
language  skills  to  carry  out  the 
dissertation  research  project. 

(Authority:  22  U.S.C.  2452(b)(6).  2454(eKl)) 

§  662.4    What  Is  the  amount  of  a 
fellowship? 

(a)  The  Secretary  pays — 

(1)  Travel  expenses  to  and  from  the 
residence  of  the  fellow  and  the  country 
or  countries  of  rese£ut:h; 

(2)  A  maintenance^ stipend  for  the 
fellow  and  his  or  her  dependents  related 
to  cost  of  living  in  the  host  coimtry  or 
countries; 

(3)  An  allowance  for  research-related 
expenses  overseas,  such  as  books, 
copying,  tuition  and  affiliation  fees, 
local  travel,  and  other  incidental 
expenses;  and 

(4)  Health  and  accident  insurance 
premiums. 

(b)  In  addition,  the  Secretary  may 

pay— 

(1)  Emergency  medical  expenses  not 

covered  by  health  and  accident 
insurance;  and 

(2)  The  costs  of  preparing  and 
transporting  a  fellow  or  dependent  who 
dies  during  the  term  of  the  fellowship 
to  his  or  her  former  home. 

(c)  The  Secretary  annotmces  the 
amount  of  benefits  expected  to  be 
available  in  an  application  notice 
published  in  the  Federal  Register. 

(Authority:  22  U.S.C.  2452(b)(6),  and 
2454(e)(1)  and  (2)) 

§  662.5    What  is  the  duration  of  a 
fellowship? 

(a)  A  fellowship  is  for  a  peiiod  of  not 
fewer  than  six  nor  more  than  twelve 
months. 


(b)  A  fellowship  may  not  be  renewed. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  662.6    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to 
this  program: 

(a)  The  regulations  in  this  part  662; 
and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74,  75.  77,  and 
81). 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  662. 7    What  definitions  apply  to  this 
program? 

(a)  Definitions  of  the  following  terms 
as  used  in  this  part  are  contained  in  34 
CFR  Parts  77  and  80: 

Applicant 

Application 

Award 

EDGAR 

Fiscal  year 

Grant 

Secretary     . 

(b)  The  definition  of  institution  of 
higher  education  as  used  in  this  part  is 
contained  in  34  CFR  600.4. 

(c)  The  following  definitions  of  other 
terms  used  in  this  part  apply  to  this 
program: 

Area  studies  means  a  program  of 
comprehensive  study  of  the  aspects  of  a 
society  or  societies,  including  the  study 
of  their  geography,  history,  culture, 
economy,  politics,  international 
relations,  and  languages. 

Binational  commission  means  an 
educational  and  cultural  commission 
established,  through  an  agreement 
between  the  United  States  and  either  a 
foreign  government  or  an  international 
organization,  to  carry  out  fimctions  in 
connection  with  the  program  covered  by 
this  part. 

Dependent  means  any  of  the 
following  individuals  who  accompany 
the  recipient  of  a  fellowship  under  this 
program  to  his  or  her  training  site  for 
the  entire  fellowship  period  if  the 
individual  receives  more  than  50 
percent  of  his  or  her  support  from  the 
recipient  during  the  fellowship  period: 

(1)  The  recipient's  spouse. 

(2)  The  recipient's  or  spouse's 
children  who  are  unmarried  and  under 
age  21. 

/.  William  Fulbright  Foreign 
Scholarship  Board  means  the 
presidentially-appointed  board  that  is 
responsible  for  supervision  of  the 
program  covered  by  this  part. 

(Authority:  22  U.S.C  2452(b)(6).  2456) 


Subpart  B — Applications 

§  662. 1 0    How  does  an  Individual  apply  for 
a  fellowship? 

(a)  An  individual  applies  for  a 
fellowship  by  submitting  an  application 
to  the  Secretary  through  the  institution 
of  higher  education  in  which  the 
individual  is  enrolled. 

(b)  The  applicant  shall  provide 
sufficient  information  concerning  his  or 
her  personal  and  academic  background 
and  proposed  research  project  to  enable 
the  Secretary  to  determine  whether  the 
applicant — 

U)  Is  eligible  to  receive  a  fellowship 
under  §662.3;  and 

(2)  Should  be  selected  to  receive  a 
fellowship  under  subparts  C  and  D  of 
this  part. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  662. 1 1    What  Is  the  role  of  the  Institution 
In  the  application  process? 

An  institution  of  higher  education 
that  participates  in  this  program  is 
responsible  for — 

(a)  Making  fellowship  application 
materials  available  to  its  students; 

(b)  Accepting  and  screening 
applications  in  accordance  with  its  own 
technical  and  academic  criteria;  and 

(c)  Forwarding  screened  applications 
to  the  Secretary  and  requesting  an 
institutional  grant. 

(Authority:  22  U.S.C.  2452(b)(6).  2454(e)(1)) 

Subpart  C — Selection  of  Fellows 

§  662.20    How  Is  a  Fulbflght-Hays  Doctoral 
Dissertation  Research  Abroad  Fellow 
selected? 

(a)  The  Secretary  considers 
applications  for  fellowships  under  this 
program  that  have  been  screened  and 
submitted  by  eligible  institutions.  The 
Secretary  evaluates  these  applications 
on  the  basis  of  the  criteria  in  §  662.21. 

(b)  The  Secretary  does  not  consider 
applications  to  carry  out  research  in  a 
coimtry  in  which  the  United  States  has 
no  diplomatic  representation. 

(c)  In  evaluating  applications,  the 
Secretary  obtains  the  advice  of  panels  of 
United  States  academic  specialists  in 
modem  foreign  languages  and  area 
studies. 

(d)  The  Secretary  gives  preference  to 
applicants  who  have  served  in  the 
armed  services  of  the  United  States  if 
their  applications  are  equivalent  to 
those  of  other  applicants  on  the  basis  of 
the  criteria  in  §662.21. 

(e)  The  Secretary  considers 
information  on  budget,  political 
sensitivity,  and  feasibility  from 
binational  commissions  or  United  States 
diplomatic  missions,  or  both,  in  the 
proposed  coimtry  or  countries  of 
research. 
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(f)  The  Secretary  presents 
recommendations  for  recipients  of 
fellowships  to  the  J.  William  Fulbright 
Foreign  Scholarship  Board,  which 
reviews  the  recommendations  and 
approves  recipients. 
(Authority:  22  U.S.C.  2452(b)(6),  2456) 

§  662.21    What  criteria  does  the  Secretary 
use  to  evaluate  an  application  for  a 
fellowship? 

(a)(1)  The  Secretary  uses  the  criteria 
in  this  section  to  evaluate  an  application 
for  a  fellowship. 

(2)  The  maximum  score  for  all  of  the 
criteria  is  100  points.  However,  if 
priority  criteria  described  in  paragraph 
(c)  of  this  section  are  used,  the 
maximum  score  is  110  points. 

(3)  The  maximum  score  for  each 
criterion  is  shown  in  parentheses  with 
the  criterion. 

(b)  Quality  of  proposed  project.  (60 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  research  project  proposed  by  the 
applicant.  The  Secretary  considers — 

(1)  The  statement  of  tne  major 
hypotheses  to  be  tested  or  questions  to 
be  examined,  and  the  description  and 
justification  of  the  research  methods  to 
be  used; 

(2)  The  relationship  of  the  research  to 
the  literature  on  the  topic  and  to  major 
theoretical  issues  in  the  field,  and  the 
project's  originality  and  importance  in 
terms  of  the  concerns  of  the  discipline; 

(3)  The  preliminary  research  already 
completed  in  the  United  States  and 
overseas  or  plans  for  such  research  prior 
to  going  overseas,  and  the  kinds,  quality 
and  availability  of  data  for  the  research 
in  the  host  country  or  countries; 

(4)  The  justification  for  overseas  field 
research  and  preparations  to  establish 
appropriate  and  sufficient  research 
contacts  and  affiliations  abroad; 

(5)  The  applicant's  plans  to  share  the 
results  of  the  research  in  progress  and 
a  copy  of  the  dissertation  with  scholars 
and  officials  of  the  host  coimtry  or 
countries;  and 

(6)  The  guidance  and  supervision  of 
the  dissertation  advisor  or  committee  at 
all  stages  of  the  project,  including 
guidance  in  developing  the  project, 
understanding  research  conditions 
abroad,  and  acquainting  the  applicant 
with  research  in  the  field. 

(c)  Qualifications  of  the  applicant.  (40 
points)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  applicant.  The 
Secretary  considers — 

(1)  The  overall  strength  of  the 
applicant's  graduate  academic  record; 
(10) 

(2)  The  extent  to  which  the 
applicant's  academic  record 


demonstrates  a  strength  in  area  studies 
relevant  to  the  proposed  project;  (10) 

(3)  The  applicant's  proficiency  in  one 
or  more  of  the  languages  (other  than 
English  and  the  applicant's  native 
language)  of  the  country  or  countries  of 
research,  and  the  specific  measures  to 
be  taken  to  overcome  any  anticipated 
language  barriers;  (15)  and 

(4)  The  applicant's  ability  to  conduct 
research  in  a  foreign  cultural  context,  as 
evidenced  by  the  applicant's  references 
or  previous  overseas  experience,  or 
both.  (5) 

(d)  Priorities.  (10  points)  (1)  The 
Secretary  determines  the  extent  to 
which  the  application  responds  to  any 
priority  that  the  Secretary  establishes  for 
the  selection  of  fellows  in  any  fiscal 
year.  The  Secretary  announces  any 
priorities  in  an  application  notice 
published  in  the  Federal  Register. 

(2)  Priorities  may  relate  to  certain 
world  areas,  countries,  academic 
disciplines,  languages,  topics,  or 
combinations  of  any  of  these  categories. 
For  example,  the  Secretary  may 
establish  a  priority  for — 

(i)  A  specific  geographic  area  or 
country,  such  as  the  Caribbean  or 
Poland; 

(ii)  An  academic  discipline,  such  as 
economics  or  political  science; 

(iii)  A  language,  such  as  Tajik  or 
Indonesian;  or 

(iv)  A  topic,  such  as  public  health 
issues  or  the  environment. 
(Authority:  22  U.S.C.  2452(b)(6),  2456(a)(2)) 

§  662.22    How  does  the  J.  William  Fulbright 
Foreign  Scholarship  Board  select  fellows? 

(a)  The  J.  William  Fulbright  Foreign 
Scholarship  Board  selects  fellows  on  the 
basis  of  the  Secretary's 
recommendations  and  the  information 
described  in  §  662.20(e)  from  binational 
commissions  or  United  States 
diplomatic  missions. 

(b)  No  applicant  for  a  fellowship  may 
be  awarded  more  than  one  graduate 
fellowship  under  the  Fulbright-Hays  Act 
from  appropriations  for  a  given  fiscal 
year. 

(Authority:  22  U.S.C  2452(b)(6),  2456(a)(1)) 

Subpart  D — Post-award  Requirements 
for  Institutions 

§  662.30    What  are  an  institution's 
responsibilities  after  the  award  of  a  grant? 

(a)  An  institution  to  which  the 
Secretary  awards  a  grant  under  this  part 
is  responsible  for  administering  the 
grant  ia  accordance  with  the  regulations 
described  in  §662.6. 

(b)  The  institution  is  responsible  for 
processing  individual  applications  for 
fellowships  in  accordance  with 
procedures  described  in  §662.11. 


(c)  The  institution  is  responsible  for 
disbursing  funds  in  accordance  with 
procediu^s  described  in  §  662.4. 

(d)  The  Secretary  awards  the 
institution  an  administrative  allowance 
of  $100  for  each  fellowship  listed  in  the 
grant  award  dociunent. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

Subpart  E— Post-award  Requirements 
for  Fellows 

§662.41    What  are  a  fellow's 
responsibilities  after  the  award  of  a 
fellowship? 

As  a  condition  of  retaining  a 
fellowship,  a  fellow  shall — 

(a)  Maintain  satisfactory  progress  in 
the  conduct  of  his  or  her  research; 

(b)  Devote  full  time  to  research. on  the 
approved  topic; 

(c)  Not  engage  in  unauthorized 
income-producing  activities  during  the 
period  of  the  fellowship;  and 

(d)  Remain  a  student  in  good  standing 
with  the  grantee  institution  during  the 
period  of  the  fellowship. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  662.42    How  may  a  fellowship  be 
revoked? 

(a)  The  fellowship  may  be  revoked 
only  by  the  J.  William  Fulbright  Foreign 
Scholarship  Board  upon  the 
recommendation  of  the  Secretary. 

(b)  The  Secretary  may  recommend  a 
revocation  of  a  fellowship  on  the  basis 
of— 

(1)  The  fellow's  failure  to  meet  any  of 
the  conditions  in  §662.41;  or 

(2)  Any  violation  of  the  standards  of 
conduct  adopted  by  the  J.  William 
Fulbright  Foreign  Scholarship  Board. 

(Authority:  22  U.S.C.  2452(b)(6).  2456,  Policy 
Statements  of  the  J.  William  Fulbright 
Foreign  Scholarship  Board,  1990) 

PART  66J— FULBRIGHT-HAYS 
FACULTY  RESEARCH  ABROAD 
FELLOWSHIP  PROGRAM 

Subpart  A— General 

663.1  What  is  the  Fulbright-Hays  Faculty 
Research  Abroad  Fellowship  Program? 

663.2  Who  is  eligible  to  receive  an 
institutional  grant  under  this  program? 

663.3  Who  is  eligible  to  receive  a 
fellowship  under  this  program? 

663.4  What  is  the  amount  of  a  fellowship? 

663.5  What  is  the  duration  of  a  fellowship? 

663.6  What  regulations  apply  to  this 
program? 

663.7  What  definitions  apply  to  this 
program? 

Sut>part  B— Applications 

663.10  How  does  an  individual  apply  for  a 
fellowship? 

663.11  What  is  the  role  of  the  institution  in 
the  application  process? 
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SubfMVt  C— Selection  of  Fellow* 

663.20  How  is  a  Fulbright-Hays  Faculty 
Research  Abroad  Fellow  selected? 

663.21  What  criteria  does  the  Secretary  use 
to  evaluate  an  application  for  a 
fellowship? 

663.22  How  does  the  J.  William  Fulbright 
Foreign  Scholarship  Board  select 
fellows? 

S<Jt>part  D— Post-award  Requtrwnents  for 
Institutions 

663.30    What  are  an  institution's 

responsibilities  aiter  the  award  of  a 

grant? 

Subpart  E — Post-awanl  Requirements 
for  Fellows 

663.41  What  are  a  fellow's  responsibilities 
after  the  avrard  of  a  fellowship? 

663.42  How  may  a  fellowship  be  revoked? 

AwAaritr-  Sec.  102(bX6)  of  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961  (Fulbright-Hays  Act).  22  U.S.C 
2452(bM6).  unless  otherwise  noted. 

Subpart  A — General 

i  563. 1  What  is  tt>«  FuibrigM-Hays  Faculty 
Reeeerch  AtHoad  Fa^lowsfup  Program? 

(a)  The  Fulbright-Hays  Faculty 
Research  Abroad  Program  is  designed  to 
contribute  to  the  development  and 
improvement  of  modem  foreign 
language  and  area  studies  in  the  United 
States  by  providing  opportiuiities  for 
scholars  to  conduct  research  abroad. 

(b)  Under  the  program,  the  Secretary 
awards  fellowships,  through  institutions 
of  higher  education,  to  faculty  members 
who  propose  to  conduct  research  abroad 
in  modem  foreign  languages  and  area 
studies  to  improve  their  skill  in 
languages  and  knowledge  of  the  cultiue 
of  the  people  of  these  countries. 

(Authority:  22  U.S  C.  2452(b)(6n 

§663.2    Wtto  Is  ellgiMe  to  r»cwv«  an 
institutional  grant  under  ttiis  pro9ram7 

.An  institution  of  higher  education  is 
eligible  to  receive  an  institutional  grant. 

(Authority:  22  U.S.C  2452(bK6),  2454(eKl)) 

§  663.3    WTio  is  aligtble  to  receive  a 
fellowsnip  under  this  program? 

An.  individual  is  eligible  to  receive  a 
fellowship  if  the  individual — 

(a](l)  Is  a  citizen  or  national  of  t^ 
United  States:  or 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(b)  Is  employed  by  an  institution  of 
higher  education; 

(c)  Has  been  engaged  in  teaching 
relevant  to  his  or  her  foreign  language 
or  area  studies  specialization  for  the  two 
years  immediately  preceding  the  date  of 
the  award; 

(d)  Proposes  research  relevant  to  his 
or  her  modem  foreign  language  or  area 


specialization  which  is  not  dissertation 
research  for  a  doctoral  degree;  and 

(e)  Possesses  sufficient  foreign 
language  skills  to  carry  out  the  research 
project 

(Authority:  22  U.S.C  2452(b)(6),  2454(e)(1)) 

§663  4    Wtiat  is  trie  amount  of  a 
feliowsnip? 

(a)  The  Secretary  pays — 

(1)  Travel  expenses  to  and  from  the 
residence  of  the  fellow  and  the  country 
or  countries  of  research; 

(2)  A  maintenance  stipend  for  the 
fellow  related  to  his  or  her  academic 
year  salary;  and 

(3)  An  allowance  for  research-related 
expenses  overseas,  such  as  books, 
copying,  tuition  and  affiliation  fees, 
local  travel,  and  other  incidental 
expenses. 

(b)  The  Secretary  may  pay — 

(1)  Emergency  medical  expenses  not 
covered  by  the  faculty  member's  health 
and  accident  insurance;  and 

(2)  The  costs  of  preparing  and 
transporting  a  fellow  or  dependent  who 
dies  during  the  term  of  the  fellowship 
to  his  or  her  former  hcHne. 

(c)  The  Secretary  announces  the 
amount  of  benefits  expected  to  be 
available  in  an  application  notice 
published  in  the  Federal  Register. 

(Authority:  22  U.S.C  2452(bX6),  and 
2454(e)(1)  and  (2)) 

§663.5    What  Is  the  duration  of  a 
fellowsMp? 

(a)  A  fiallowship  is  fw  a  period  of  not 
fewer  than  three  nor  more  than  twelve 
months. 

(b)  A  fellowship  may  not  be  renewed. 

(Authority:  22  U.S.C  2452(bK6)) 

§663.6    Whet  regulations  ap^  to  ttHs 
program? 

The  following  regulations  apply  to 
this  program: 

(a)  The  regulations  in  this  part  663; 
and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74.  75.  77,  and 
81). 

(Authority:  22  U.S.C  2452(bM6)) 

f  663.7    What  definitions  apply  to  thia 
program? 

(a)  Definitions  of  the  following  terms 
as  used  in  this  part  are  contained  in  34 
CFR  Parts  77  and  80: 
Applicant 
Application 
Award 
EDGAR 
Fiscal  year 
Grant 
Secretary 


(b)  The  definition  of  institution  of 
higher  education  as  used  in  this  part  is 
contained  in  34  CFR  600.4. 

(c)  The  following  definitions  of  other 
terms  used  in  this  part  apply  to  this 
program: 

Area  studies  means  a  program  of 
comprehensive  study  of  the  aspects  of  a 
society  or  societies,  including  the  study 
of  their  geography,  history,  culture, 
economy,  politics,  international 
relations,  and  languages. 

Binational  commission  means  an 
educational  and  cultural  commission 
established,  through  an  agreement 
between  the  United  States  and  either  a 
foreign  government  or  an  international 
organization,  to  carry  out  functions  in 
connection  with  the  program  covered  by 
this  part. 

Dependent  means  any  of  the 
following  individuals  who  accompany 
the  recipient  of  a  fellowship  under  this 
program  to  his  or  her  training  site  for 
the  entire  fellowship  period  if  the 
individual  receives  more  than  50 
percent  of  his  or  her  support  from  the 
recipient  during  the  fellowship  period: 

(1)  The  recipient's  spouse. 

(2)  The  recipient's  or  spouse's 
children  who  are  unmarried  and  under 
age  21. 

/.  William  Fulbright  Foreign 
Scholarship  Board  means  the 
presidentially-appointed  board  that  is 
responsible  for  supervision  of  the 
program  covered  by  this  part. 

(Authority:  22  U.S.C  2452(b)(6),  2456) 

Subpart  B — Applications 


§663.10 

a 


How  does  an  Individual  apply  for 


(a)  An  individual  apphes  for  a 
fellowship  by  submitting  an  application 
to  the  Secretary  through  the  institution 
of  higher  education  at  which  the 
individual  is  employed. 

(b)  The  applicant  shall  provide 
sufficient  information  concerning  his  or 
her  personal  and  academic  background 
and  proposed  research  project  to  enable 
the  Secretary  to  determine  whether  the 
applicant — 

(1)  Is  eligible  to  receive  a  fellowship 
imder§  663.3;  and 

(2)  Should  be  selected  to  receive  a 
fellowship  under  subparts  C  and  D  of 
this  part. 

(Authority:  22  U.S.C  2452(b)(6)) 

§663.11    What  Is  the  role  of  the  institution 
In  the  application  process? 

An  institution  of  higher  education 
that  participates  in  this  program  is 
responsible  for — 

(a)  Making  fellowship  application 
materials  available  to  its  faculty: 


UMI 
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(b)  Accepting  and  screening 
applications  in  accordance  with  its  own 
technical  and  academic  criteria;  and 

(c)  Forwarding  screened  applications 
to  the  Secretary  through  a  request  for  an 
institutional  grant. 

(Authority:  22  U.S.C.  2452(b)(6).  2454(e)(1)) 

Subpart  C— Selection  of  Fellows 

§  663.20    How  is  a  Fulbrtght-Hays  Faculty 
Research  Abroad  Fellow  selected? 

(a)  The  Secretary  considers 
applications  for  fellowships  under  this 
program  that  have  been  screened  and 
submitted  by  eligible  institutions.  The 
Secretary  evaluates  these  applications 
on  the  basis  of  the  criteria  in  §  663.21. 

(b)  The  Secretary  does  not  consider 
applications  to  carry  out  research  in  a 
country  in  which  the  United  States  has 
no  diplomatic  representation. 

(c)  In  evaluating  applications,  the 
Secretary  obtains  the  advice  of  panels  of 
United  States  academic  specialists  in 
modem  foreign  languages  and  area 
studies. 

(d)  The  Secretary  gives  preference  to 
applicants  who  have  served  in  the 
armed  services  of  the  United  States  if 
their  applications  are  equivalent  to 
those  of  other  applicants  on  the  basis  of 
the  criteria  in  §  663.21 . 

(e)  The  Secretary  considers 
information  on  budget,  political 
sensitivity,  and  feasibility  from 
binational  commissions  or  United  States 
diplomatic  missions,  or  both,  in  the 
proposed  country  or  countries  of 
research. 

(f)  The  Secretary  presents 
recommendations  for  recipients  of 
fellowships  to  the  J.  William  Fulbright 
Foreign  Scholarship  Board,  which 
reviews  the  recommendations  and 
approves  recipients. 

(Authority:  22  U.S.C.  2452(b)(6).  2456) 

§  663.21    What  crtteda  does  the  Secretary 
use  to  evaluata  an  application  for  a 
feilowship? 

(a)(1)  The  Secretary  uses  the  criteria 
in  this  section  to  evaluate  an  application 
for  a  fellowship. 

(2)  The  meiximimi  score  for  all  of  the 
criteria  is  100  points.  However,  if 
priority  criteria  described  in  paragraph 
(c)  of  this  section  are  used,  the 
maximum  score  is  110  points. 

(3)  The  maximum  score  for  each 
criterion  is  shown  in  parentheses  with 
the  criterion. 

(b)  Quality  of  proposed  project.  (60 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  research  project  proposed  by  the 
apphcant.  The  Secretary  considers — 

(1)  The  statement  of  the  major 
hypotheses  to  be  tested  or  questions  to 


be  examined,  and  the  description  and 
justification  of  the  research  methods  to 
be  used; 

(2)  The  relationship  of  the  research  to 
the  literature  on  the  topic  and  to  major 
theoretical  issues  in  the  field,  and  the 
project's  importance  in  terms  of  the 
concerns  of  the  discipline; 

(3)  The  preliminary  research  already 
completed  or  plans  for  research  prior  to 
going  overseas,  and  the  kinds,  quality 
and  availability  of  data  for  the  research 
in  the  host  country  or  countries; 

(4)  The  justification  for  overseas  field 
research,  and  preparations  to  establish 
appropriate  and  sufficient  research 
contacts  and  affiliations  abroad; 

(5)  The  applicant's  plans  to  share  the 
results  of  the  research  in  progress  with 
scholars  and  officials  of  the  host  country 
or  countries  and  the  American  scholarly 
community;  and 

(6)  The  objectives  of  the  project 
regarding  the  sponsoring  institution's 
plans  for  developing  or  strengthening, 
or  both,  curricula  in  modem  foreign 
languages  and  area  studies. 

(c)  Qualifications  of  the  applicant.  (40 
points)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  applicant.  The 
Secretary  considers — 

(1)  The  overall  strength  of  applicant's 
academic  record  (teaching,  research, 
contributions,  professional  association 
activities);  (10) 

(2)  The  applicant's  excellence  as  a 
teacher  or  researcher,  or  both,  in  his  or 
her  area  or  areas  of  specialization;  (10) 

(3)  The  applicant's  proficiency  in  one 
or  more  of  the  languages  (other  than 
English  and  the  applicant's  native 
language),  of  the  country  or  countries  of 
researdi,  and  the  specific  measures  to 
be  taken  to  overcome  any  anticipated 
language  barriers;  (15)  and 

(4)  "Hie  applicant's  ability  to  conduct 
research  in  a  foreign  cultural  context,  as 
evidenced  by  the  applicant's  previous 
overseas  experience,  or  documentation 
provided  by  the  sponsoring  institution, 
or  both.  (5) 

(d)  Priorities.  (10  points)  (1)  The 
Secretary  determines  the  extent  to 
which  the  application  responds  to  any 
priority  that  the  Secretary  establishes  for 
the  selection  of  fellows  in  any  fiscal 
year.  The  Secretary  announces  any 
priorities  in  an  application  notice 
published  in  the  Federal  Register. 

(2)  Priorities  may  relate  to  certain 
world  areas,  countries,  academic 
disciplines,  languages,  topics,  or 
combinations  of  any  of  these  categories. 
For  example,  the  Secretary  may 
establish  a  priority  for — 

(i)  A  specific  geographic  area  or 
country,  such  as  East  Asia  or  Latvia; 


(ii)  An  academic  discipline,  such  as 
history  or  political  science; 

(iii)  A  language,  such  as  Hausa  or 
Telegu;  or 

(iv)  A  topic,  such  as  reUgious 
fundamentalism  or  migration. 

(Authority:  22  U.S.C  2452(b)(6).  2456(a)(2)) 

§  663.22    How  does  the  J.  William  Fulbright 
Foreign  Scholarship  Board  select  fellows? 

The  J.  William  Fulbright  Foreign 
Scholarship  Board  selects  fellows  on  the 
basis  of  the  Secretary's 
recommendations  and  the  information 
described  in  §663. 20(e)  from  binational 
commissions  or  United  States 
diplomatic  missions. 
(Authority:  22  U.S.C.  2452(b)(6),  2458(a)(1)) 

Subpart  0 — Post-award  Requirements 
for  Institutions 

§  663.30    What  are  an  Institution's 
responsibilities  after  the  award  of  a  grant? 

(a)  An  institution  to  which  the 
Secretary  awards  a  grant  under  this  part 
is  responsible  for  administering  the 
grant  in  accordance  with  the  regulations 
described  in  §  663.6. 

(b)  The  institution  is  responsible  for 
processing  individual  applications  for 
fellowships  in  accordance  with 
procedures  described  in  §663.11. 

(c)  The  institution  is  responsible  for 
disbursing  funds  in  accordance  with 
procedures  described  in  §  663.4. 

(d)  The  Secretary  awards  the 
institution  an  administrative  allowance 
of  $100  for  each  fellowship  listed  in  the 
grant  award  document. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

Subpart  E— Post-award  Requirements 
for  Fellows 

§  663.41    What  are  a  felloWs 
responsibilities  after  ttw  award  of  a 
fellowship? 

As  a  condition  of  retaining  a 
fellowship,  a  fellow  shall — 

(a)  K4aintain  satisfactory  progress  in 
the  conduct  of  his  or  her  research: 

(b)  Devote  full  time  to  research  on  the 
approved  topic; 

(c)  Not  engage  in  unauthorized 
income-producing  activities  during  the 
period  of  the  fellowship;  and 

(d)  Remain  employed  by  the  grantee 
institution  during  the  period  of  the 
fellowship. 

(Authority:  22  U.S.C.  2452(b)(6)) 

$663.42    How  may  a  fellowship  be 
revoked? 

(a)  The  fellowship  may  be  revoked 
only  by  the  J.  William  Fulbright  Foreign 
Scholarship  Board  upon  the 
recommendation  of  the  Secretary. 
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(b)  The  Secretary  may  recommend  a 
revocation  of  a  fellowship  on  the  basis 
of— 

(1)  The  fellow's  failure  to  meet  any  of 
the  conditions  in  §  663.41;  or 

(2)  Any  violation  of  the  standards  of 
conduct  adopted  by  the  J.  William 
Fulbright  Foreign  Scholarship  Board. 

(Authority.  22  U.S.C  2452(b)(6),  2456,  Policy 
Statements  of  the  J.  William  Fulbright 
Foreign  Scholarship  Board.  1990) 

PART  664— FULBRIGHT-HAYS  GROUP 
PROJECTS  ABROAD  PROGRAM 

Subpart  A — G«neral 

Sec. 

664. 1  What  is  the  Fulbright-Hays  Group 
Projects  Abroad  Program? 

664.2  Who  is  eligible  to  apply  for  assbtance 
under  the  Fulbright-Hays  Group  Projects 
Abroad  Program? 

664.3  Who  is  eligible  to  participate  in 
projects  funded  under  the  Fulbright- 
Hays  Group  Projects  Abroad  Program? 

664.4  What  regulations  apply  to  the 
Fulbright-Hays  Group  Projects  Abroad 
Program? 

664.5  What  definitions  apply  to  the 
Fulbright-Hays  Group  Projects  Abroad 
PTTK^ram'' 

Subpart  B — What  Kinds  o(  Projects  Does 
me  Secretary  Assist  Under  TNs  Program? 

664.  i  Li     W  nat  lunds  of  projects  does  the 
Secretary  assist? 

664.11  What  is  a  short-term  seminar 
project? 

664.12  What  is  a  curriculum  development 
project? 

664.13  What  is  a  group  research  or  study 
project? 

664.14  What  is  an  advanced  overseas 
•"tensive  language  training  project? 

Suopart  C— How  Does  the  Secretary  Make 
a  Grant? 

664.30  How  does  the  Secretary  evaluate  an 
application? 

664.31  What  selection  criteria  does  the 
Secretary  use? 

664.32  What  priorities  may  the  Secretary 
establish? 

664.33  What  costs  does  the  Secretary  pay? 

Subpart  D— What  CondttJons  Must  Be  Met 
by  a  Grantee? 

664.40    Can  participation  in  a  Fulbright- 
Hays  Group  Projects  Abroad  be 
terminated? 

Audiority:  22  U.S.C  2452(b)(6),  unless 
otherwise  noted. 

Subpart  A — General 

§  664  1     wt\at  is  the  Fulbright-Hays  Group 

Protects  Abroad  Program? 

(a)  The  Fulbright-Hays  Group  Projects 
Abroad  Program  is  designed  to 
contribute  to  the  development  and 
improvement  of  the  study  of  modem 
foreign  languages  and  area  studies  in  the 
United  States  by  providing 


opportunities  for  teachers,  students,  and 
faculty  to  study  in  foreign  countries. 

(b)  Under  the  program,  the  Secretary 
awards  grants  to  eligible  institutions, 
departments,  and  organizations  to 
conduct  overseas  group  projects  in 
research,  training,  and  curriculum 
development. 

(Authority:  22  U.S.C.  2452(bK6)) 

§664.2     Wtio  is  eligibie  to  apply  for 
assistance  under  the  Fulbright-Hays  Qroup 
Projects  Abroad  Program? 

The  following  are  eligible  to  apply  for 
assistance  imder  this  part: 

(a)  Institutions  of  higher  education; 

(b)  State  departments  of  education; 

(c)  Private  non-profit  educational 
organizations;  and 

(d)  Consortia  of  institutions, 
departments,  and  organizations 
described  in  paragraphs  (a),  (b),  or  (c)  of 
this  section. 

(Authority:  22  U.S.C.  2452(b)(6l1 

§  664. 3    WTh>  Is  eltglbte  to  participate  In 
projects  funded  under  the  Fulbright-Hays 
Group  Promts  Abroad  Program? 

An  individual  is  eligible  to  i>articipate 
in  a  Fulbright-Hays  Group  Projects 
Abroad,  if  the  individual — 

(a)(1)  Is  a  citizen  or  national  of  the 
United  States;  or 

(2)  Is  a  permanent  resident  of  the 
United  States;  and 

(b)(1)  Is  a  faculty  member  who  teaches 
modem  foreign  languages  or  area 
studies  in  an  institution  of  higher 
education; 

(2)  Is  a  teacher  in  an  elementary  or 
secondary  school; 

(3)  Is  an  experienced  education 
administrator  responsible  for  planning, 
conducting,  or  supervising  programs  in 
modem  foreign  languages  or  area 
studies  at  the  elementary,  secondary,  or 
postsecondary  level;  or 

(4)  Is  a  graduate  student,  or  a  jtinior 
or  senior  in  an  institution  of  higher 
education,  who  plans  a  teaching  career 
in  modem  foreign  languages  or  area- 
studies. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  864.4  What  regutatJoos  apply  to  tfie 
Fulbright-Hays  Group  Projects  Abroad 
Program? 

The  following  regulations  apply  to 
this  program: 

(a)  The  regulations  in  this  part  664; 
and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74,  75,  n,  and 
81). 

(Authority:  22  U.S.C  2452(b)(6),  2454(e)(1), 

2456(a)(2)) 


§  664.5    Wt\at  definitions  apply  to  the 
Fulbright-Hays  Qroup  Projects  Abroad 
Program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 
Applicant 

Application 

Award 

EDGAR 

Equipment 

Facilities 

Grant 

Grantee 

Nonprofit 

Project 

Private 

Public 

Secretary 

State 

State  educational  agency 

Supplies 

(Authority:  22  U.S.C.  2452(b)(6)) 

(b)  Definitions  that  apply  to  this 
program :  The  following  definitions 
apply  to  the  Fulbright-Hays  Group 
Ftojects  Abroad  Program: 

Area  studies  means  a  program  of 
comprehensive  study  of  the  aspects  of  a 
society  or  societies,  including  the  study 
of  their  geography,  history,  culture, 
economy,  politics,  international 
relations,  and  languages. 

Binational  commission  means  an 
educational  and  cultural  commission 
established,  through  an  agreement 
between  the  United  States  and  either  a 
foreign  government  or  an  intemational 
organization,  to  carry  out  functions  in 
connection  with  the  program  covered  by 
this  part. 

Institution  of  higher  education  means 
an  educational  institution  in  any  State 
which — 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  firom  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  an  educational  program 
for  which  it  awards  a  bachelor's  degree 
or  provides  not  less  than  a  two-year 
program  which  is  acceptable  for  full 
credit  toward  such  a  degree; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

/.  WiUiam  Fulbright  Foreign 
Scholarship  Board  means  the 
presidentially  appointed  board  which  is 
responsible  for  supervision  of  the 
program  covered  by  this  part. 

(Authority:  22  U.S.C  2452(b)(6),  2456) 
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Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  664. 1 0    What  kinds  of  proiects  does  the 
Secretary  assist? 

The  Secretary  assists  projects  which 
are  designed  to  develop  or  improve 
programs  in  modem  foreign  language  or 
area  studies  at  the  elementary, 
secondary,  or  postsecondary  level  by 
supporting  overseas  projects  in  research, 
training,  and  curriculum  development 
by  groups  of  individuals  engaged  in  a 
common  endeavor.  Projects  may 
include,  as  described  in  §§664.11 
through  664.14,  short-term  seminars, 
curriculum  development  teams,  group 
research  or  study,  and  advanced 
intensive  language  programs. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  664. 11     What  is  a  short-term  seminar 
project? 
A  short-term  seminar  project  is — 

(a)  Designed  to  help  integrate 
international  studies  into  an 
institution's  or  school  system's  general 
curriculum:  and 

(b)  Normally  four  to  six  weeks  in 
length  and  focuses  on  a  particular 
aspect  of  area  study,  such  as,  for 
example,  the  culture  of  the  area  or  a 
portion  of  the  culture. 
(Authority:  22  U.S.C.  2452(b)(6)) 

§  664. 1 2    Wtiat  is  a  curriculum 
development  project? 

(a)  A  curriculimi  development 
project — 

(1)  Is  designed  to  permit  faculty  and 
administrators  in  institutions  of  higher 
education  and  elementary  and 
secondary  schools,  and  administrators 
in  State  departments  of  education  the 
opportunity  to  spend  generally  from 
four  to  eight  weeks  in  a  foreign  country 
acquiring  resource  materials  for 
curriculum  development  in  modern 
foreign  language  and  area  studies;  and 

(2)  Must  provide  for  the  systematic 
use  and  dissemination  in  the  United 
States  of  the  acquired  materials. 

(b)  For  the  purpose  of  this  section, 
resource  materials  include  artifacts, 
books,  documents,  educational  films, 
museum  reproductions,  recordings,  and 
other  instructional  material. 
(Authority:  22  U.S.C.  2452(b)(6)) 

§  864. 1 3    What  is  a  group  research  or  study 
project? 

(a)(1)  A  group  research  or  study 
project  is  designed  to  permit  a  group  of 
faculty  of  an  institution  of  higher 
education  and  graduate  and 
undergraduate  students  to  undertake 
research  or  study  in  a  foreign  country. 


(2)  The  period  of  research  or  study  in 
a  foreign  country  is  generally  from  three 
to  twelve  months. 

(b)  As  a  prerequisite  to  participating 
in  a  research  or  training  project, 
participants — 

(1)  Must  possess  the  requisite 
language  proficiency  to  conduct  the 
research  or  study,  and  disciplinary 
competence  in  their  area  of  research; 
and 

(2)  In  a  project  of  a  semester  or  longer, 
shall  have  completed,  at  a  minimum, 
one  semester  of  intensive  language 
training  and  one  course  in  area  studies 
relevant  to  the  projects. 
(Authority:  22  US  C.  2452(b)(6)) 

§  664.14    What  Is  an  advanced  overseas 
Intensive  language  training  project? 

(a)(1)  An  advanced  overseas  intensive 
language  project  is  designed  to  take 
advantage  of  the  opportunides  present 
in  the  foreign  country  that  are  not 
present  in  Uie  United  States  when 
providing  intensive  advanced  foreign 
language  training. 

(2)  Project  activities  may  be  carried 
out  during  a  full  year,  an  academic  year, 
a  semester,  a  trimester,  a  quarter,  or  a 
summer. 

(3)  Generally,  language  training  must 
be  given  at  the  advanced  level,  i.e.,  at 
the  level  equivalent  to  that  provided  to 
students  who  have  successfully 
completed  two  academic  years  of 
language  training. 

(4)  The  language  to  be  studied  must 
be  indigenous  to  the  host  country  and 
maximum  use  must  be  made  of  local 
institutions  and  personnel. 

[b)  Generally,  participants  in  projects 
under  this  program  must  have 
successfully  completed  at  least  two 
academic  years  of  training  in  the 
language  to  be  studied. 

(Authority:  22  U.S.C.  2452(b)(6)) 

Subpart  C — How  Does  the  Secretary 
Make  a  Grant? 

§  664.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  Group  Project  Abroad 
under  the  criteria  in  §  664.31. 

(b)  In  general,  the  Secretary  awards  up 
to  95  possible  points  for  these  criteria. 
However,  if  priority  criteria  are  used, 
the  Secretary  awards  up  to  110  possible 
points.  The  maximum  possible  points 
for  each  criterion  are  shown  in 
parentheses. 

(c)  All  selections  by  the  Secretary  are 
subject  to  review  and  final  approval  by 
the  J.  WiUiam  Fulbright  Foreign 
Scholarship  Board. 

(d)  The  Secretary  does  not 
recommend  a  project  to  the  J.  William 


Fulbright  Foreign  Scholarship  Board  if 
the  applicant  proposes  to  carry  it  out  in 
a  country  in  which  the  United  States 
does  not  have  diplomatic 
representation. 

(Authority:  22  U.S.C.  2452(b)(6).  2456) 

§  664.31    What  selection  criteria  does  tt>e 
Secretary  use? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for  the 
purpose  of  recommending  to  the  J. 
William  Fulbright  Foreign  Scholarship 
Board  projects  for  funding  under  this 
part.  The  criteria  are  weighted  and  may 
total  105  points: 

(a)  Plan  of  operation.  (Maximum  25 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  apphcant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  ensure  that  project 
participants  who  are  otherwise  eUgible 
to  participate  are  selected  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 

(la)  Quality  of  key  personnel. 
(Maximimi  15  points). 

(1)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  quality  of  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  Cb)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  will  ensure  that 
its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition. 

(3)  To  cletermine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
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project  as  well  as  other  information  that 
the  applicant  provides. 

(c)  Budget  and  cost  effectiveness. 
(Maximum  10  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (Maximum  10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  methods 
of  evaluation  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (Maximum 
5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the 
facilities,  equipment,  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Specific  program  criteria. 
(Maximum  30  points). 

(1)  In  addition  to  the  general  selection 
criteria  contained  in  this  section,  the 
Secretary  reviews  each  application  for 
information  that  shows  that  the  project 
meets  the  specific  program  criteria. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  potential  impact  of  the  project 
on  the  development  of  the  study  of 
modem  foreign  languages  and  area 


studies  in  American  education. 
(Maximum  15  points). 

(ii)  The  project's  relevance  to  the 
applicant's  educational  goals  and  its 
relationship  to  its  program  development 
in  modem  foreign  languages  and  area 
studies.  (Maximum  5  points). 

(iii)  The  extent  to  wnich  direct 
experience  abroad  is  necessary  to 
achieve  the  project's  objectives  and  the 
effectiveness  with  which  relevant  host 
country  resources  will  be  utilized. 
(Maximum  10  points). 

(g)  Priorities.  (Maximum  15  points) 
The  Secretary  looks  for  information  that 
shows  the  extent  to  which  the  project 
addresses  program  priorities  in  the  field 
of  modem  foreign  languages  and  area 
studies  for  that  year. 

(Authority:  22  U.S.C.  2452(b)(6):  2456(a)(2)) 

§  664.32    What  pDortties  may  the  Secretary 
establish? 

(a)  The  Secretary  may  establish  for 
each  funding  competition  one  or  more 
of  the  following  priorities: 

(1)  Categories  of  projects  described  in 
§664.10. 

(2)  Specific  languages,  topics, 
countries  or  geographic  regions  of  the 
world;  for  example,  Chinese  and  Arabic, 
Curriculum  Development  in 
Multicultural  Education  and  Transitions 
from  Planned  Economies  to  Market 
Economies,  Brazil  and  Nigeria,  Middle 
East  and  South  Asia. 

(3)  Levels  of  education:  for  example, 
elementary  and  secondary, 
postsecondary,  or  postgraduate. 

(b)  The  Secretary  announces  any 
priorities  in  the  application  notice 
published  in  the  Federal  Register. 

(Authority:  22  U.S.C.  2452(b)(6).  2456(a)(2)) 

§  664.33    What  costs  does  the  Secretary 
pay? 

(a)  The  Secretary  pays  only  part  of  the 
cost  of  a  project  funded  under  this  part. 
Other  than  travel  costs,  the  Secretary 
does  not  pay  any  of  the  costs  for  project- 


related  expenses  within  the  United 
States. 

(b)  The  Secretary  pays  the  cost  of  the 
following — 

(1)  A  maintenance  stipend  related  to 
the  cost  of  living  in  the  host  country  or 
cotmtries; 

(2)  Round-trip  international  travel; 

(3)  A  local  travel  allowance  for 
necessary  project-related  transportation 
within  the  country  of  study,  exclusive  of 
the  purchase  of  transportation 
equipment; 

(4)  Purchase  of  project-related 
artifacts,  books,  and  other  teaching 
materials  in  the  country  of  study; 

(5)  Rent  for  instructional  facilities  in 
the  country  of  study; 

(6)  Clerical  and  professional  services 
performed  by  resident  instructional 
personnel  in  the  country  of  study:  and 

'(7)  Other  expenses  in  the  country  of 
study,  if  necessary  for  the  project's 
success  and  approved  in  advance  by  the 
Secretary. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

Subpart  D— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  664.40     Can  participatton  in  a  Fulbright- 
Hays  Group  Projects  Abroad  be 
tarmirwted? 

(a)  Participation  may  be  terminated 
only  by  the  J.  William  Fulbright  Foreign 
Scholarship  Board  upon  the 
recommendation  of  the  Secretary. 

(b)  The  Secretary  may  reconunend  a 
termination  of  participation  on  the  basis 
of  failure  by  the  grantee  to  ensiu^  that 
participants  adhere  to  the  standards  of 
conduct  adopted  by  the  J.  William 
Fulbright  Foreign  Scholarship  Board. 

(Authority:  22  U.S.C.  2452(b)(6).  2456,  Policy 
Statements  of  the ).  William  Fulbri^t 
Foreign  Scholarship  Board,  1990) 

[FR  Doc.  98-16266  Filed  6-18-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

29  CFR  Parts  402,  403,  404,  406,  408, 
409,  41 7,  452.  453,  457,  and  458 

RIN  1215-AB22 

Office  of  Labor-Management 
Standards,  Technical  Amendm«nts  of 
Rules  Relating  to  Labor-Management 
Standards  and  Standards  of  Conduct 
for  Federal  Sector  Labor  Organizations 

AQENCY:  Office  of  Labor-Management 
Standards,  Employment  Standards 
Administration,  Labor. 
action:  Final  rule. 

SUMMARY:  This  document  makes  a 
number  of  technical  amendments  to  the 
Department  of  Labor's  regulations  at 
Chapter  IV  of  title  29  of  the  Code  of 
Federal  Regulations.  These  amendments 
are  necessary  to  ensure  that  the 
regulations  conform  to  prior  regulatory 
reviiions  and  organizational  changes, 
and  to  correct  typographical  and  other 
errors. 

EFFECTIVE  DATE:  June  19.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
H.  Oshel,  Chief,  Division  of 
Interpretations  and  Standards,  Office  of 
Labor-Management  Standards, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  N- 
5605,  Washington.  D.C.  20210.  (202) 
219-7373  (this  is  not  a  toll-firee 
number). 

SUPPI.aiCNTARY  INFORMATION:  Chapter  IV 
of  title  29  of  the  Code  of  Federal 
Regulations  contains  the  regulations 
implementing  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959.  as 
amended  (LMRDA)  and  the  standards  of 
conduct  for  federal  sector  labor 
organizations.  An  internal  review  of 
Chapter  FV  disclosed  the  need  to  make 
a  number  of  technical  corrections  and 
amendments  to  the  regulations. 

First,  section  408.6  is  amended  to 
delete  the  reference  to  Form  LM-IA. 
That  reporting  form  had  previously  been 
used  by  unions  to  disclose  changes  in 
their  constitution  and  bylaws  and 
changes  to  the  information  reported  on 
Form  LM-1.  Form  LM-IA  was 
eliminated  in  the  final  rule  published  in 
the  Federal  Register  on  December  21, 
1993.  58  FR  67594,  67599.  However, 
that  final  rule  inadvertently  neglected  to 
revise  section  408.6  to  eliminate  the 
reference  to  Form  LM-lA. 

Second,  due  to  a  reorganization  in  the 
Department  of  Labor  pursuant  to 
Secretary's  Order  No.  5-96  (62  FR  107), 
the  Office  of  Management  and  Budget 
(OMB)  assigned  new  control  numbers 
approving  the  reporting  forms  required 
by  the  LMRDA  and  the  standards  of 


conduct  regulations.  Accordingly,  the 
regulations  are  amended  to  cite  the  new 
OMB  control  numbers. 

Third,  sections  417.2(a).  457.15.  and 
457.16,  which  define  positions  in  the 
Office  of  Labor-Management  Standards 
(OLMS),  are  amended  to  clarify  that 
OLMS  is  a  unit  within  the  Employment 
Standards  Administration  pursuant  to 
the  reorganization  estabhshed  in 
Secretary's  Order  No.  5-96  (62  FR  107). 

Fourth,  sections  458.53  and  458.85 
are  amended  to  change  the  words  "area 
office"  to  "district  office."  This  revision 
is  necessary  because  of  a  reorganization 
within  OLMS  which  changed  the  name 
of  its  field  offices. 

Fifth,  section  417.7.  417.21.  and 
458.85.  which  deal  with  obtaining 
transcripts  for  hearings  before  an 
administrative  law  judge,  are  amended 
to  change  the  reference  to  "29  CFR 
70.62"  to  "part  70  of  this  title."  The 
Department  amended  29  CFR  part  70  in 
a  final  rule  published  on  May  30. 1989, 
54  FR  23144,  and  section  70.62  no 
longer  exists. 

"The  other  revisions  in  this  final  rule 
correct  typographical  and  grammatical 
errors  and  make  minor  stylistic  changes. 

Publicatioa  in  Final 

The  undersigned  has  determined  that 
this  rulemaking  need  not  be  published 
as  a  proposed  rule,  as  generally  required 
by  the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  553.  The  portion  of  this 
rulemaking  that  reflects  agency 
organization,  procedure,  and  practice  is 
exempt  under  section  553(b)(A)  of  the 
APA.  For  the  portion  of  this  rulemaking 
that  makes  technical  amendments  and 
corrections,  there  is  good  cause  for 
finding  that  notice  and  public  procedure 
is  unnecessary  and  contrary  to  the 
public  interest,  pursuant  to  section 
553(b)(B)oftheAPA. 

EfHective  Date 

The  undersigned  has  determined  that 
good  cause  exists  for  waiving  the 
customary  requirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  days 
following  its  publication  since  this  rule 
is  technical  and  nonsubstantive,  merely 
reflects  agency  organization,  practice, 
and  procedure,  and  makes  amendments 
required  by  statute  and  technical 
amendments  and  corrections.  Therefore, 
these  amendments  shall  be  effective 
upon  publication.  See  5  U.S.C.  553(d). 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Department  of  Labor  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  as  defined 
in  section  3(f)  of  Executive  Order  12866 


in  that  it  will  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  milUon 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment.  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency,  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof,  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this  rule 
under  5  U.S.C.  553(b).  the  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  pertaining  to 
regulatory  flexibility  analysis  do-not 
apply.  See  5  U.S.C.  601(2).  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  additional 
information  collection  requirements. 
The  information  collection  requirements 
in  the  regulations  to  which  this  rule 
makes  technical  amendments  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  control  number  1215- 
0188). 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Department  has  determined  that 
this  final  rule  is  not  a  "major  rule" 
requiring  prior  approval  by  the  Congress 
and  the  President  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  804), 
because  it  is  not  likely  to  result  in  (1) 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  and  export  markets. 

Further,  since  the  Depeirtment  has 
determined,  for  good  cause,  that 
publication  of  a  proposed  rule  and 
solicitation  of  comments  on  this  rule  is 
not  necessary,  under  5  U.S.C.  808(2), 
this  final  rule  is  effective  immediately 


UMI 


Federal  Register/ Vol.  63,  No.  118 /Friday.  June  19.  1998 /Rules  and  Regulations  33779 


upon  publication  as  stated  previously  in 
this  notice. 

E.  Unfunded  Mandates  Reform  Act 

For  purposes  of  Section  2  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  2  U.S.C.  1532,  as  well  as 
Executive  Order  12875  (58  FR  58093. 
October  28,  1993),  this  rule  does  not 
include  any  federal  mandate  that  m^y 
result  in  increased  expenditures  by 
State,  local  and  tribal  governments,  or 
increased  expenditures  by  the  private 
sector  of  more  than  $100  million. 

List  of  Subjects 

29  CFR  Parts  417  and  452 

Labor  unions. 

29  CFR  Parts  402,  403,  404.  and  408 

Labor  unions.  Reporting  and 
recordkeeping  requirements. 

29  CFR  405  and  406 

Labor  management  relations, 
Reporting  and  recordkeeping 
requirements. 

29  CFR  409 

Insurance  companies.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  453 

Labor  unions,  Surety  bonds. 

29  CFR  Parts  457  and  458 

Administrative  practice  and 
procedure,  Labor  unions.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  of 
Regulations       « 

In  consideration  of  the  foregoing,  the 
Office  of  Labor-Management  Standards, 
Employment  Standards  Administration, 
Department  of  Labor  hereby  amends 
Chapter  IV  of  title  29  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

CHAPTER  IV— OFFICE  OF  LABOR- 
MANAGEMENT  STANDARDS, 
DEPARTMENT  OF  LABOR 

PART  402— LABOR  ORGANIZATION 
INFORMATION  REPORTS 

1-2.  The  authority  citation  for  part 
402  continues  to  read  as  follows: 

Authority:  Sees.  201.  207,  208.  73  Stat. 
524.  529  (29  U.S.C.  431.  437,  438); 
Secretary's  Order  No.  5-96  (62  FR  107. 
)anuary  2.  1997). 

§402.13    [Annended] 

3.  Section  402.13  is  amended  by 
changing  the  OMB  control  number  at 
the  end  of  the  section  to  "1215-0188." 


PART  403— LABOR  ORGANIZATION 
ANNUAL  FINANCIAL  REPORTS 

4.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authority:  Sees.  201.  207,  208.  301.  73 
Stat.  524.  529.  530  (29  U.S.C  431.  437.  438. 
461);  Secretary's  Order  No.  5-96  (62  FR  107. 
January  2. 1997). 

§403.11    [Amended] 

5.  Section  403.11  is  amended  by 
changing  the  OMB  control  number  at 
the  end  of  the  section  to  "1215-0188." 

PART  404— LABOR  ORGANIZATION 
OFFICER  AND  EMPLOYEE  REPORTS 

6.  The  authority  citation  for  part  404 
continues  to  read  as  follows: 

Authority:  Sees.  202.  207,  208,  73  Stat. 

525,  529  (29  U.S.C.  432,  437.  438); 
Secretary's  Order  No.  5-96  (62  FR  107. 
January  2. 1997). 

§  404.9    [Amended] 

7.  Section  404.9  is  amended  by 
changing  the  OMB  control  number  at 
the  end  of  the  section  to  "1215-0188." 

PART  405— EMPLOYER  REPORTS 

8.  The  authority  citation  for  part  405 
continues  to  read  as  follows: 

Authority:  Sees.  203,  207,  208.  73  Stat. 

526,  529  (29  U.S.C.  433,  437,  438); 
Secretary's  Order  No.  5-96  (62  FR  107, 
January  2. 1997). 

§405.11     [Amended] 

9.  Section  405.11  is  amended  by 
changing  the  OMB  control  number  at 
the  end  of  the  section  to  "1215-0188." 

PART  406— REPORTING  BY  LABOR 
RELATIONS  CONSULTANTS  AND 
OTHER  PERSONS,  CERTAIN 
AGREEMENTS  WITH  EMPLOYERS 

10.  The  authority  citation  for  part  406 
continues  to  read  as  follows: 

Authority:  Sees.  203,  207,  208.  73  Stat. 
526.  529  (29  U.S.C.  433,  437.  438): 
Secretary's  Order  No.  5-96  (62  FR  107, 
January  2, 1997). 

§406.1     [Amended] 

11.  Section  406.1(b)  is  amended  by 
changing  the  word  "designated"  in  the 
second  sentence  to  "designates." 

PART  408— LABOR  ORGANIZATION 
TRUSTEESHIP  REPORTS 

12.  The  authority  citation  for  part  408 
continues  to  read  as  follows: 

Authority:  Sees.  201,  207,  208,  301,  73 
Stat.  524,  529,  530  (29  U.S.C.  431.  437,  438, 
461);  Secretary's  Order  No.  5-96  (62  FR  107, 
January  2. 1997). 

13.  Section  408.6  is  revised  to  read  as 
follows: 


§  408.6    Amendments  to  the  Labor 
Organization  Information  Report  filed  by  or 
on  t>ehalf  of  the  subordinate  labor 
organizatioa 

During  the  continuance  of  a 
trusteeship,  the  labor  organization 
which  has  assumed  trusteeship  over  a 
subordinate  labor  organization  shall  file 
with  the  Office  of  Labor-Management 
Standards  on  behalf  of  the  subordinate 
labor  organization  any  change  in  the 
information  required  by  part  402  of  this 
chapter  in  accordance  with  the 
procedure  set  out  in  §  402.4. 

PART  409— REPORTS  BY  SURETY 
COMPANIES 

14.  The  authority  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  207.  208.  211;  79  Stat 
888;  88  Stat.  852  (29  U.S.C.  437.  438,  441); 
Secretary's  Order  No.  5-96  (62  FR  107, 
January  2, 1997). 

§  409.7    [Anf>ended] 

15.  Section  409.7  is  amended  by 
changing  the  OMB  control  number  at 
the  end  of  the  section  to  "1215-0188." 

PART  417— PROCEDURE  FOR 
REMOVAL  OF  LOCAL  LABOR 
ORGANIZATION  OFFICERS 

16.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  401,  402.  73  Stat.  533,  534 
(29  U.S.C.  481,  482);  Secretary's  Order  No.  5- 
96  (62  FR  107,  January  2.  1997). 

17.  In  §417.2.  paragraph  (a)  is  revised 
to  read  as  follows: 

§417.2    Definitions. 

(a)  "Chief.  DOE"  means  the  Chief  of 
the  Division  of  Enforcement  within  the 
Office  of  Labor-Management  Standards, 
Employment  Standards  Administration. 


§417.7    [Amended] 

18.  Section  417.7  is  amended  by 
changing  '29  CFR  70.62  "  to  "part  70  of 
this  title." 

§417.21    [Amended] 

19.  Section  417.21  is  amended  by 
changing  "29  CFR  70.62  "  to  "part  70  of 
this  title." 

§417.22    [Amended] 

20.  The  heading  for  section  417.22  is 
amended  by  changing  the  word 
"organizations"  to  "organization." 

PART  452— GENERAL  STATEMENT 
CONCERNING  THE  ELECTION 
PROVISIONS  OF  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

21.  The  authority  citation  for  part  452 
continues  to  read  as  follows: 


998 


33780 


Federal  Register /Vol.  63.  No.  118 /Friday,  June  19,  1998 /Rules  and  Regulations 


Authority:  Sees.  401.  402.  73  SUt  532,  534 
(29  U.S.C.  481.  482);  Secretary's  Order  No.  S- 
96  (62  FR  107,  January  2. 1997). 

§462^    [Amended] 

22.  Section  452.2  is  amended  by 
changing  the  words  "the  tide"  to  "tide 
TV 

§  452.5    [Anwnded] 

23.  Section  452.5  is  amended  by 
changing  the  parenthetical  at  the  end  of 
footnote  6  from  "(1966)"  to  "(S.D.N.Y 
1966)." 

§452.12    [Amended] 

24.  Section  452.12  is  amended  by 
changing  the  last  word  in  footnote  13 
from  "tide"  to  "chapter." 

§452.77    [Amended] 

2.5.  Section  452.77  is  amended  by 
changing  the  word  "rules"  to  "nUeid"  in 
the  second  sentence. 

§452.99     [Amended] 

2b.  iecuon  452.99  is  amended  by 
changing  the  word  "residents"  to 
"residence"  in  the  second  to  last 
sentence. 

PART  453— GENERAL  STATEMENT 
CONCERNING  THE  BONOiNG 
REQU4REMENTS  Of  THE  LABOR- 
MANAGEMENT  REPORTING  AACl 
WSCLOSURE  ACT  Of  1959 

27.  The  authority  citation  for  part  453 
continues  to  read  as  follows: 


Authority:  Sec.  502,  73  SUt.  536:  79  Stat. 
888  (29  U.S.C  502);  Secretary's  Order  No.  5- 
96  (62  FR  107,  January  2,  1997). 

28.  The  centered  heading  before 
section  453.2  is  amended  by  removing 
the  number  "1"  after  the  word 
"BONDED." 

1463.21     [Amended] 

29.  Section  453.21(a)  is  amended  by 
changing  the  word  "is,"  which  appears 
in  the  third  sentence  after  the  words  "It 
appears,  therefore,  that,"  to  "it" 

PART  457— GENERAL 

30.  The  authority  dtadon  for  part  457 
continues  to  read  as  follows: 

Authority:  5  U.S.C  7120,  7134;  22  U.S.C 
4117;  2  U.S.C.  1351(a)(1);  Secretary's  Order 
No.  5-96  (62  FR  107,  Januvy  2,  1997). 

31.  Secticn  457.15  is  revised  to  read 
as  follows: 

f  457. 1 5    Dtetrtct  Dtrector. 

District  Director  means  the  Director  of 
a  district  office  within  the  Office  of 
Labor-Management  Standards. 
Employment  Standards  Administration. 

32.  Section  457.16  is  revised  to  read 
as  follows: 

§467.16    CNef,  DOE. 

Chief,  DOE  means  the  Chief  of  the 
Division  of  Enforcement  within  the 
Office  of  Labor-Management  Standards. 
Employment  Standards  Administration. 


PART  458— STANDARDS  OF 
CONDUCT 

33.  The  authority  dtadon  for  part  458 
condnues  to  read  as  follows: 

Authority:  5  U.S.C.  7105,  7111,  7120.  7134; 
22  U.S.C.  4107.  4111,  4117;  2  U.S.C 
1351(aMl);  Secretary's  Order  No.  5-96  (62  FR 
107,  January  2. 1997). 

f  458.3    [Amended] 

34.  Section  458  3  is  amended  by 
changing  the  0MB  control  number  in 
the  parenthetical  statement  after  the  text 
to  "1215-0188  " 

f  468.33    [Amended] 

35.  Section  458.53  is  amended  by 
changing  the  words  "area  office"  to 
"district  office." 

§458.35     [Amended] 

36.  Section  458  85  is  amended  by 
changing  the  words  "Area  Office"  to 
"district  office." 

37.  Section  458.85  is  further  amended 
by  changing    29  CFR  70.62(c)"  to  "part 
70  of  this  tide." 

Signed  in  Washington,  D.C  this  12th  day 
of  June    1998 

Bernard  E.  Anderseo, 

Assistant  Secretary  for  Emphyment 
Standards. 

IFR  Doc.  98-16276  Filed  6-18-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Parts  63,  261,  and  270 
[EPA  F-98-flCSF-FFFFF;  FRL-6110-3] 
RIN  205O-AE01 

Hazardous  Waste  Combustors; 
Revised  Standards:  Final  Rule — Part  1: 
RCRA  Comparable  Fuel  Exclusion, 
Permit  Modifications  for  Hazardous 
Waste  Combustion  Units;  Notification 
of  intent  To  Comply;  Waste 
Minimization  and  Pollution  Prevention 
Criteria  for  Compliance  Extensions 

AGENCY:  Environmental  Protection 
Agency. 

ACnON:  Final  rule. 

summary:  On  April  19,  1996.  EPA 
proposed  revisions  for  air  emission 
standards  for  certain  hazardous  waste 
combustion  units.  Today's  rule  finalizes 
some  elements  of  that  proposal.  These 
elements  include  a  conditional 
exclusion  from  RCRA  for  fuels  which 
are  produced  from  a  hazardous  waste, 
but  which  are  comparable  to  some 
currently  used  fossil  fuels;  a  new  RCRA 
permit  modification  provision  which  is 
intended  to  make  it  easier  for  facilities 
to  make  changes  to  their  existing  RCRA 
permits  when  adding  air  pollution 
control  equipment  or  making  other 
changes  in  equipment  or  o{)eration 
needed  to  comply  with  the  upcoming 
air  emission  standards;  notification 
requirements  for  sources  which  intend 
to  comply  with  the  final  rule;  and 
allowances  for  extensions  to  the 
compliance  period  to  promote  the 
installation  of  cost  effective  pollution 
prevention  technologies  to  replace  or 
supplement  emission  control 
technologies  for  meeting  the  emission 
standards. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
fune  19,  1998. 

ADDRESSES:  The  public  docket  for  this 
rulemaking  is  available  for  pubhc 
inspection  at  EPAs  RCRA  Docket, 
located  at  Crystal  Gateway,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  Virginia.  The  regulatory 
docket  for  this  final  rule  contains  a 
number  of  background  materials.  To 
obtain  a  list  of  these  items,  contact  the 
RCRA  Docket  at  703-603-9230  and 
request  the  list  of  references  in  EPA 
Docket  #F-98-RCSF-FFFFF. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA  Hotline  between  9:00  a.m.-6:00 
p.m.  EST,  at  800-^24-9346  (toll-fr^e); 
703-412-9810  (from  Government 
phones  or  if  in  the  Washington,  D.C. 
local  calling  area);  or  800-553-7672  (for 


the  hearing  imfMired).  For  more  detailed 
information  on  specific  aspects  of  the 
rulemaking,  contact  Mary  Jo  Krolewski 
-  on  the  comparable  fuel  exclusion  at 
(703)  308-7754,  Tricia  Buzzell  on 
permit  modifications  at  (703)  308-8632, 
James  Lounsbury  on  waste 
minimization  and  pollution  prevention 
at  (703)  308-8463,  David  Hockey  on  the 
notification  of  intent  to  comply  at  (703) 
308-8846,  or  by  writing,  to  U.S. 
Environmental  Protection  Agency, 
Office  of  Solid  Waste,  Permits  and  State 
Programs  Division,  401  M  St.,  S.W. 
(Mailcode  5303W),  Washington,  D.C. 
20460. 

SUPPlfMBfTARY  INFORMATION:  This  rule 
is  available  on  the  Internet.  Please 
follow  these  instructions  to  access  the 
rule  electronically: 
From  the  World  Wide  Web  (WWW), 
type  either 

http://www.epa.gov/epaoswer/ 
hazwaste/combust/  fastrack. 

EPA's  "Pollution  Prevention  Facility 
Planning  Guide"  (May,  1992;  NTIS 
#PB92-213206)  describes  the  series  of 
analytical  steps  that  are  often  used  by 
comi}anies  to  identify  waste 
minimization  measures.  Additional  EPA 
references  include:  "Waste 
Minimization  Opportunity  Assessment 
Manual  (EPA  625/7-88/003,  July  1988), 
Interim  Final  "Guidance  to  Hazardous 
Waste  Generators  on  the  Elements  of  a 
Waste  Minimization  Program  In  Place," 
(May  1993),  "An  Introduction  to 
Environmental  Accounting  As  a 
Business  Management  Tool"  (EPA  742- 
R-95-001.  June  1995),  the  "P2/Finance 
User's  Manual:  Pollution  Prevention 
Financial  Analysis  and  Cost  Evaluation 
System  for  Lotus  1-2-3  (EPA  742-B- 
94-003,  January  1994),  and 
EnviroSense,  an  electronic  library  of 
information  on  pollution  prevention, 
technical  assistance,  and  environmental 
compliance.  Many  of  these  and  other 
documents  can  be  accessed  by 
contacting  the  RCRA  Hotline  toll-free  at 
1-800-424-9346.  EnviroSense  can  be 
accessed  by  contacting  a  system 
operator  at  (703)  908-2007,  or  on  the 
Internet  at  http://wastenot.ineLgov/ 
enviro-sense.  Information  on  State  waste 
minimization  programs  can  be  obtained 
through  Enviratense,  directly  from  the 
State  pollution  prevention  program 
offices,  or  &x)m  the  National  Pollution 
Prevention  Roundtable  at  E-mail 
address  75152.1416@compuserve.com. 
by  phone  at  202-466-7272  in 
Washington.  D.C. 

The  official  record  for  this  action  is 
kept  in  a  paper  format.  Accordingly, 
EPA  has  transferred  all  electronic 
comments  received  into  paper  form  and 
placed  them  into  the  official  record, 


with  all  the  comments  received  in 
writing.  The  official  record  is 
maintained  at  the  address  in  the 
ADDRESSES  section  at  the  beginning  of 
this  document. 

EPA's  responses  to  comments  have 
been  incorporated  in  a  "Response  to 
Comments"  document,  which  has  been 
placed  into  the  official  record  for  this 
rulemaking.  The  major  comments  and 
responses  are  discussed  in  the  Response 
to  Comment  sections  of  this  preamble. 

The  contents  of  today's  preamble  are 
listed  in  the  following  outline: 

I.  Authority 

II.  Scope  of  Final  Rule 

m.  Comparable  Fuels  Exclusion 

A.  EPA's  Approach  to  Establishing 
•    BenchmarkConstituent  Levels 

1.  The  Benchmark  Approach 

2.  Selection  of  the  Benchmark  Fuels 

B.  Options  for  the  Benchmark  Approach 

1.  Selection  of  Percentile  Level 

2.  Composite  v.  Individual  Specifications 
C  Parameters  for  the  Comparable  Fuel 

Specification  ^ 

1.  Physical  Specifications 

2.  General  Constituent  Specifications 

3.  Individual  Hazardous  Constituent 
Specifications 

D.  Parameters  for  the  Synthesis  Gas  Fuel 

Exclusion 

1.  Physical  SpecificaUons 

2.  General  Constituent  Specifications 

3.  Individual  Hazardous  Constituent 
Specifications 

E.  Meeting  the  Comparable  Fuel 

Specifications 

1.  Potential  Applicability  of  Today's  Rule 
to  Specific  Waste  Codes 

2.  General 

3.  Blending 

4.  Treatment 

F.  Meeting  the  Syngas  Fuel  Specifications 

G.  Sampling  and  Analysis 

1.  Use  of  Process  Knowledge 

2.  Waste  Analysis  Plan 

3.  Methods  to  Analyze  Comparable  Fuels 

4.  Syngas  Waste  Analysis  Plan  and 
Analysis  Methods 

5.  Non-detects 

H.  Notification.  Certification,  and 
Documentation 

1.  Who  Must  Make  the  Exclusion 
Notification 

2.  NoUfication  Requirements 
I.  Exclusion  Status 

).  Recordkeeping 

1.  General 

2.  Off-site  Shipment 

K.  Transportation  and  Storage 
L.  Comparable  Fuels  Exclusion  and  Waste 
Minimization 

1.  Introduction 

2.  Major  Concerns  of  Commenters 

rV.  RCRA  Permit  Modifications  for 
Hazardous  Waste  Combustion  Units 


A.  Introduction 

B.  Overview 

1.  Background  on  RCRA  Permit 
Modification  Procedures 

2.  Shortcomings  of  the  Current  Procedures 
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3.  How  Today's  Rule  Impacts  the 
Procedures 

C.  Discussion  of  RCRA  Permit  Modification 

Procedures  for  Facilities  Coming  Into 
Compliance  With  MACT  Requirements 

1.  Summary  of  Proposed  Options 

2.  Summary  of  Public  Comments 

3.  Response  to  Comments  and  Discussion 
of  Final  Provisions 

D.  Summary  of  Public  Comments 

E.  Response  to  Comments 

F.  RCRA  Changes  in  Interim  Status 

Procedures 

V.  Notification  of  Intent  to  Comply  and 
Progress  Report 

A.  Background 

B.  Summary  of  Final  Provisions 

C.  Discussion  of  Public  Comments  and  Final 

NIC  Provisions 

1.  General 

2.  Purpose  of  the  NIC 

3.  Timing 

4.  NIC  Meeting 

5.  Relation  Between  NIC  and  Other 
NotiRcation  Requirements 

D.  Discussion  of  Public  Comments  and 

Progress  Report 

1.  Overview 

2.  Summary  of  Progress  Report 
Requirements 

E.  Certification 

F.  Extension  of  the  Compliance  Date 

G.  Sources  Which  Become  Affected  After  the 

Effective  Date  of  This  Subpart 

VI.  Waste  Minimization  and  Pollution 
Prevention 

A.  Overview 

B.  Background 

Q  Summary  of  Proposed  Pollution 
Prevention/Waste  Minimization 
Incentives  and  Comments  Received 

D.  Waste  Minimization  Incentives  Contained 
in  Today's  Rule 

VII.  State  Authority 

A.  RCRA  State  Authorization 

B.  Program  Delegation  under  the  Clean  Air 

Act 
Vni.  Administrative  Requirements/ 
Compliance  With  Executive  Order 

A.  Regulatory  Impact  Analysis  Under 

Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates 

LX.  Submission  to  Congress  and  the  General 
Accounting  Office 

X.  Environmental  Justice 

A.  Applicability  of  Executive  Order  12898 

B.  Potential  Effects 

XI.  Children's  Health 

Xn.  National  Technology  Transfer  and 
Advancement  Act 

I.  Authority 

These  regulations  are  being  finalized 
under  the  authority  of  sections  1004, 
1006, 2002, 3001, 3004, 3005, and  7004 
of  the  Solid  Waste  Disposal  Act  of  1965, 
as  amended,  including  amendments  by 
the  Resource  Conservation  and 
Recovery  Act. 


II.  Scope  of  the  Final  Rule 

On  April  19,  1996,  EPA  proposed 
rules  to  control  emissions  of  HAPs  from 
hazardous  waste-burning  incinerators, 
cement  kilns,  and  light  weight  aggregate 
kilns.  (61  PR  17358)  After  promulgation 
of  the  proposal,  the  Agency  issued  the 
following  notices  of  data  availability 
(NODA):  NODA  1  (Peer  review  and 
Comparable  haels)— August  23,  1996:  61 
FR  43501;  NODA  2  (Revised  emissions 
database)— January  7,  1997:  62  FR  960; 
Continuous  Emissions  Monitoring 
Systems  (CEMS)  NODA— March  21. 
1997:  62  FR  13775;  NODA  3  (MACT 
standards  and  implementation) — May  2, 
1997:  62  FR  24212;  and  NODA  4 
(Comparable  fuels  data) — September  9, 
1997:  62  FR  47402. 

Today's  final  rule  addresses  four 
elements  of  the  April  19, 1996  (61  FR 
17358)  proposal  to  revise  the  standards 
for  hazardous  waste  combustors.  The 
remaining  issues  of  the  proposal  will  be 
addressed  in  final  rules  in  the  near 
future. 

ni.  Comparable  Fuels  Exclusion 

Under  this  final  rule,  EPA  is 
excluding  from  the  regulatory  definition 
of  solid  waste  hazardous  waste-derived 
fuels  that  meet  specification  levels 
comparable  to  fossil  fuels  for 
concentrations  of  hazardous 
constituents  and  for  physical  properties 
that  affect  burning.'  The  exclusion 
would  apply  to  the  comparable  fuel 
from  the  point  it  is  generated  and  would 
be  claimed  by  the  person  generating  the 
comparable  fuel  (which  person  can 
include  a  hazardous  waste  treater).  With 
respect  to  the  fuels,  generators  of  the 
compeu^ble  fuel  would  have  to  comply 
with  sampling  and  analysis,  notification 
and  certification,  and  recordkeeping 
requirements  in  order  for  their  fuels  to 
be  excluded.  The  exclusion  potentially 
applies  to  gaseous  and  liquid  hazardous 
waste-derived  fuels.  However,  this 
exclusion  does  not  apply  to  solids  or  to 
used  oil,  which  is  subject  to  special 
standards  under  40  CFR  Part  279. 

Today's  rule  is  consistent  with  EPA's 
goal  to  develop  a  comparable  fuel 
specification  which  is  of  use  to  the 
regulated  community  but  assures  that  an 
excluded  waste-derived  fuel  is  similar 
in  composition  to  commercially 
available  fuel  and  therefore  poses  no 
greater  risk  than  burning  fossil  fuel. 
Accordingly,  EPA  is  using  a 


'  We  note  that  DOW  Chemical  Company  (Dow)  In 
a  petition  to  the  Administrator,  dated  August  10. 
1995,  specifically  requested  that  the  Agency 
develop  a  generic  exclusion  for  "materials  that  are 
burned  for  energy  recovery  in  on-site  boilers  which 
do  not  exceed  the  levels  of  fossil  fuel 
constituents*   *   •."  (Petition,  at  p.3).  This  final  rule 
also  responds  to  that  petition. 


"benchmark  approach"  to  identify  a 
specification  that  would  ensure  that 
constituent  concentrations  and  physical 
properties  of  excluded  waste-derived 
fuel  are  comparable  to  those  of  fossil 
fuels. 

The  rationale  for  the  Agency's 
approach  is  that  if  a  hazardous  waste- 
derived  fuel  is  comparable  to  a  fossil 
fuel  in  terms  of  hazardous  and  other  key 
constituents  and  has  a  heating  value 
indicative  of  a  fuel,  EPA  has  discretion 
to  classify  such  material  as  a  fuel 
product,  not  as  a  waste.  Given  that  a 
comparable  fuel  would  have  legitimate 
energy  value  and  the  same  hazardous 
constituents  in  comparable 
concentrations  to  those  in  fossil  fuel 
(and  satisfies  other  parameters  related  to 
comparability  as  well),  classifying  such 
material  as  a  fuel  product  and  not  as  a 
waste  promotes  RCRA's  resource 
recovery  goals  without  creating  any  risk 
greater  than  those  posed  by  the 
commonly  used  commercial  fuels. 
Under  these  circumstances,  EPA  can 
permissibly  classify  a  comparable  fuel 
as  a  non-waste.  See  46  FR  44971 
(August  8.  1981)  (exemption  from 
Subtitle  C  regulation  for  spent  pickle 
liquor  used  as  a  wastewater  treatment 
agent  in  part  because  of  its  similarity  in 
composition  to  the  commercial  acids 
that  would  be  used  in  its  place);  50  FR 
49180,  49181,  49183  (November  29. 
1985)  (explanation  of  a  similar  type  of 
benchmark  approach  in  establishing 
used  oil  fuel  specification);  53  FR  at 
31164  (August  18,  1988)  (exemption  for 
certain  hazardous  waste-derived 
fertilizers  due  to  similarity  to  the 
commercial  fertilizers  that  would  be 
used  in  their  place). 

Put  another  way,  EPA  can  reasonably 
determine  that  a  material  which  is  a 
legitimate  fuel  and  which  contains 
hazardous  constituents  at  levels 
comparable  to  fossil  fuels  is  not  being 
"discarded"  within  the  meaning  of 
RCRA  section  1004  (27).  "Discarded" 
itself  is  an  ambiguous  term,  see 
American  Petroleum  Inst.  v.  EPA.  906  F. 
2d  729.  741  (D.C.  Cir.  1990).  EPA's 
interpretation  that  hazardous  waste- 
derived  fuels  which  are  comparable  to 
fossil  fuels  need  not  be  considered  to  be 
"discarded"  serves  the  statutory 
objective  of  encouraging  resource 
recovery.  RCRA  section  1003  (a)  (10).  In 
addition,  burning  of  such  fuels  does  not 

E resent  the  element  of  discarding 
azardous  constituents  through 
combustion  that  underlies  the  typical 
classification  of  hazardous  waste- 
derived  fuels  as  a  soUd  waste.  50  Fed. 
Reg.  at  629-630  (Jan.  4. 1985).  This  is 
because,  as  noted,  hazardous 
constituent  concentration  levels  are 
comparable  to  those  in  fossil  fuels. 
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The  case  law  further  makes  clear  that 
EPA  may  classify  secondary  materials  as 
"discarded"  based,  at  least  in  part,  upon 
whether  such  materials  may  be 
considered  part  of  the  waste 
management  problem.  American  Mining 
Congress  v.  EPA.  907  F.  2d  1179,  1186 
(D.C.  Cir.  1990).  Today's  rule  contains 
conditions  to  assure  that  burning  of 
comparable  fuels  will  not  become  part 
of  the  waste  management  problem.  The 
chief  condition  is  limitation  on  burning 
to  industrial  furnaces  (as  defined  in  260. 
10).  industrial  and  utility  boilers,  and 
hazardous  waste  incinerators.  Another 
condition  prevents  specification  limits 
for  hazardous  constituents  being 
achieved  by  means  of  dilution,  so  that 
the  total  volume  of  hazardous 
constituents  emitted  from  burning 
comparable  fuels  would  remain 
comparable  to  those  from  burning  fossil 
fuels.  The  rule  also  contains  notification 
and  record  keeping  conditions  which 
assiu^  that  the  fuels  meet  the 
specification  and  will  be  burned  in  the 
requisite  type  of  unit,  and  that  this  can 
be  verified  objectively  by  third  persons. 

EPA  notes  tnat  today's  final  rule  is 
consistent  with  the  main  approach 
discussed  in  the  Dow  petition  (see 
footnote  1  above),  which  also  points  out 
a  number  of  benefits  that  would  result 
from  promulgating  this  type  of 
exclusion:  (1)  Support  for  the  statutory 
goal  of  promoting  beneficial  energy 
recovery  and  resource  conservation;  (2) 
reduction  of  unnecessary  regxilatory 
biutlen  and  allowing  all  parties  to  focus 
resources  on  higher  permitting  and 
regulatory  priorities;  and  (3) 
demonstration  of  a  common-sense 
approach  to  regulation.  Dew's  petition 
contained  data  on  the  chemical  and 
physical  aspects  of  the  fuel  for  which 
the  petition  was  submitted.  Based  on 
these  data  and  additional  data 
submitted  during  the  comment  period, 
it  appears  that  the  waste  petitioned  for 
exclusion  by  Dow  meets  the  individual 
physical  and  chemical  comparable  fuel 
specifications  set  forth  in  this  rule. 
Today's  rule  does  not  exclude  Dow's 
wastestreams  or  other  wastestreams  for 
which  commenters  submitted  data  that 
may  meet  the  specifications  of  the  final 
rule.  It  remains  the  responsibility  of  the 
generator  to  comply  with  the 
specifications  of  the  comparable  fuel 
exclusion  stipulated  by  the  State  RCRA 
implementing  authori^. 

A.  EPA's  Approach  to  Establishing 
Benchmark  Constituent  Levels 

1.  The  Benchmark  Approach 

EPA  considered  using  risk  to  human 
health  and  the  environment  as  the  way 
to  determine  the  scope  and  levels  of  a 


"clean  fuels"  specification.  However, 
the  Agency  encountered  several 
technical  and  implementation  problems 
using  a  purely  risk-based  approach  to 
develop  a  national  rule.  Specifically, 
EPA  has  insufficient  data  relating  to  the 
types  of  waste  burned  and  the  risks  they 
pose  to  develop  a  fully  protective  and 
complete  "clean  fuels"  exemption.  EPA 
also  does  not  have  sufficient  data  to 
determine  the  relationship  between  the 
amount  of  "clean  fuel"  burned  and 
emissions,  especially  of  dioxins  and 
other  non-dioxin  PICs.  EPA  also  does 
not  know  how  emissions  (likely 
uncontrolled)  at  the  multitude  of  actual 
facilities  that  would  bum  an  excluded 
fuel  would  compare  to  emissions  from 
the  example  facilities  that  EPA  would 
use  to  derive  a  "clean  fuel" 
specification.  (Emissions  and/ or  risks  at 
a  given  fecility  could  be  higher  than 
those  of  the  example  facilities  given 
site-specific  considerations.)  Without 
considering  all  reasonable,  possible 
emission  scenarios,  which  is  not 
feasible  for  the  Agency  at  this  time,  the 
Agency  is  not  prepared  today  to  address 
these  potential  rislcs^. 

The  Chemical  Manufacturers 
Association  (CMA)  submitted  a  proposal 
to  exempt  certain  "clean"  liquid  wastes 
from  RCRA  regulation.  (61  FR  at  17469) 
Unlike  EPA's  benchmark-based 
comparable  fuel  approach,  the  CMA 
approach  would  establish  "clean  fuel" 
specifications  for  mercury.  LVM.  and 
SVM  metals  based  on  the  technology- 
based  MACT  emissions  standards 
proposed  for  hazardous  waste 
combustors  on  April  19.  1996.  As  just 
discussed  above,  EPA  is  concerned 
about  using  risk  to  establish  a  "clean 
fuel"  specification.  EPA  does  not  have 
data  available  documenting  that 
emissions  &T)m  burning  a  "clean  fuel" 
would  not  pose  a  significant  risk  for  the 
potential  combustion  and  management 
scenarios  in  which  the  clean  fuel 
exclusion  frtjm  RCRA  might  be  used. 
Therefore.  EPA  will  not  be  adopting 
CMA's  proposal  in  today's  rule,  but  may 
address  aspects  of  the  CMA  concept  in 
futiu^  actions  if  appropriate  and 
feasible. 

The  Agency  instead  developed  a 
comparable  fuel  specification,  based  on 
the  level  of  hazardous  and  other 
constituents  normally  found  in  fossil 


'  It  is  possible  to  (ktermine  on  an  individual  basis 
that  particular  waste-derived  fuel  should  be 
excluded  from  RCRA  on  risk-based  grounds.  See  63 
FR  at  18533  (April  15.  1998)  where  EPA  finalized 
such  an  exclusion  for  a  waste  fuel  which  could  be 
generated  by  the  pulp  and  paper  industry.  However. 
EPA  cautions  that  making  such  a  demonstration  is 
difficult  (because  of  potential  uncertainties 
regarding  combustion  conditions  and  exposure 
patterns)  and  resource-intensive  for  the  Agency  to 
evaluate,  and  would  still  involve  rulemaking. 


fuels.  EPA  refers  to  this  as  the 
benchmark  approach.  For  this  approach. 
EPA  set  a  comparable  fuel  specification 
such  that  concentrations  of  hazardous 
constituents  in  the  comparable  fuel 
could  be  no  greater  than  the 
concentration  of  hazardous  constituents 
normally  occurring  in  commercial  fossil 
fuels.  Thus,  EPA  expects  that  the 
comparable  fuel  would  pose  no  greater 
risk  when  burned  than  a  fossil  fuel  and 
would  at  the  same  time  be  physically 
comparable  to  a  fossil  fuel,  leading  to 
the  conclusion  that  EPA  may  classify 
these  materials  as  products,  not  wastes. 
See  proposal  for  more  details  (61  FR 
17460.  April  19,  1996). 

Some  commenters  argued  that  by 
using  a  benchmark  approach,  EPA  had 
failed  to  assess  potential  risks  to  human 
health  and  the  environment  resulting 
from  the  exclusion.  Commenters  argued 
that  EPA  cannot  determine  that  there 
are  no  adverse  risks  by  the  comparison 
to  fossil  fuels.  EPA  disagrees  with 
commenters  conclusions  concerning  the 
need  to  determine  absolute  risk.  In  this 
final  rule,  EPA  is  setting  a  comparable 
fuel  specification  with  concentrations  of 
hazardous  constituents  no  greater  than 
the  concentrations  of  hazardous 
constituents  occurring  in  fossil  fuels. 
Thus,  EPA  reasonably  expects — based 
on  the  methodology  used  to  establish 
the  specification — that  the  comparable 
fuel  will  pose  no  greater  risk  when 
burned  than  a  fossil  fuel  and 
concomitant  energy  recovery  benefits 
will  be  realized  from  reusing  the  waste 
to  displace  fossil  fuels.  The  Agency 
concludes  it  has  discretion  in  exercising 
jurisdiction  over  hazardous  waste- 
derived  fuels  that  are  essentially  the 
same  as  fossil  fuel,  since  there  would 
likely  not  be  environmental  benefits 
fitjm  regulating  those  hazardous  waste- 
derived  fuels  (i.e.,  burners  would  likely 
just  choose  to  bum  fossil  fuels).  Indeed, 
as  explained  below,  many  commercial 
fuels  could  be  less  "clean"  than  the 
comparable  fuels,  so  that  substitution  of 
some  commercial  fuels  could  be  a  net 
deterrent.  See  50  FR  at  49186 
(November  29. 1985)  where  EPA 
discussed  similar  considerations  when 
developing  a  specification  for  used  oil 
fuel.  See  also  discussion  above  as  to 
why  such  fuels  need  not  be  considered 
to  be  "discarded".  EPA  has  therefore 
decided  not  to  regulate  comparable 
hazardous  waste-derived  fuels  meeting 
the  benchmark  specifications  as 
hazardous  waste  under  RCRA. 

Furthermore,  the  Agency  notes  that 
the  comparable  fuel  exclusion 
promulgated  today  is  the  first  phase  in 
addressing  the  "clean  fuels"  issue. 
Although  EPA  has  identified  problems 
with  commenters'  alternatives,  there  is 
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room  for  further  expansion  of  the 
comparable  or  clean  fuel  concept.  EPA 
will  continue  to  work  with  the  regulated 
community  to  identify  areas  to  expand 
the  approach  taken  in  today's  final 
rulemaking. 

2.  Selection  of  the  Benchmark  Fuels 

Since  commercially  available  fossil 
fuels  are  diverse,  EPA  considered  a 
range  of  fuels  upon  which  to  base  its 
benchmark  fuel  selection.  Available 
fuels  ranged  from  gases,  such  as  natural 
gas  and  propane,  to  liquids  (such  as 
gasohne  and  fuel  oils)  to  sohds  (such  as 
coal,  coke,  and  peat).  The  Agency 
proposed  a  benchmark  based  on  liquid 
fossil  fuels  (gasoline,  No.2  fuel  oil.  and 
No.6  fuel  oil).  (61  FR  at  17462) 

Commenters  argued  that  EPA  should 
consider  solid  fossil  fuels  in  developing 
the  benchmark  specifications. 
Commenters  believe  that  materials  such 
as  coal  are  fuels  that  are  widely  used 
throughout  the  U.S.  and  failing  to 
consider  these  materials  ignores 
legitimate  fuels  used  by  certain 
industries.  EPA  disagrees  with 
commenters'  requests  to  include  solid 
fossil  fuels  in  its  benchmark 
specification.  From  an  environmental 
standpoint,  the  comparable  fuel 
specification,  which  would  exclude  a 
hazardous  waste-derived  fuel  from 
RCRA  subtitle  C  regulation,  should  not 
be  based  on  fossil  fuels  that  have  high 
levels  of  toxic  constituents  that  will  not 
be  destroyed  or  detoxified  by  burning 
(e.g.,  metals  and  halogens).  Data  show 
that  solid  fossil  fuels  have 
comparatively  higher  metal  ^  and 
possibly  halogen  levels  than  liquid 
fossil  fuels  *.  Metals  and  halogens  are 
not  destroyed  in  the  combustion  process 
unlike  organic  constituents  which  are 
commonly  destroyed  or  detoxified 
through  combustion.  Comparison  with 
this  type  of  fuel  could  easily  result  in  a 
least  common  denominator  approach 
whereby  a  hazardous  waste-derived  fuel 
would  be  "comparable"  if  it  was  no 
more  dangerous  to  bum  than  the  most 
contaminated  fossil  fuels.  Such 
"comparability"  is  not  congruent  with 
the  overall  objective  of  RCRA  to  protect 
human  health  and  the  envirorunent  and 
is  inconsistent  with  the  specific 
directive  to  regulate  combustion  of 
hazardous  waste-derived  fuels  where 
necessary  to  protect  human  health  and 


'  A  smaller  fraction  of  metals  in  coal  partitions  to 
emissions  than  for  liquid  fuels.  Given  that  most 
potentially  comparable  fuels  are  liquids,  allowing 
metals  at  the  concentrations  present  in  coal  could 
result  in  substantially  higher  metals  emissions. 

*  For  further  discussion  see  USEPA.  "Final 
Technical  Support  Document  for  HWC  MACT 
Standards,  Development  of  Comparable  Fuels 
Specifications  '.  May  1998. 


the  environment.  (RCRA  section 
3004(q)).  Thus,  while  EPA  has  chosen  to 
use  a  benchmark  rather  than  a  risk- 
based  approach,  the  Agency  has  chosen 
benchmark  fuels  that,  in  general,  have 
lower  contaminant  levels  for 
constituents  that  are  not  destroyed. 
Therefore,  in  today's  rule,  EPA  is  not 
using  solid  fossil  fuels  as  part  of  the 
comparative  benchmark. 

EPA  also  will  not  be  using  a  gas  fuels 
as  benchmarks.  Basing  the  comparable 
fuel  specification  on  a  gas  fuel  would  be 
overly  conservative  and  have  no  utility 
to  the  regulated  industry.  (The  reader 
should  note  that  EPA  is  promulgating  an 
exclusion  for  a  particular  type  of 
hazardous  waste-derived  fuel,  namely  a 
type  of  synthesis  gas  ("syngas")  meeting 
particular  specifications  (see  Section  D 
below).  This  hazardous  waste  derived 
gas  can  be  used  as  a  fuel  and  an 
exclusion  provides  beneficial  resource 
recovery.)  Liquid  fuels,  on  the  other 
hand,  are  widely  used  by  industry, 
readily  combusted,  and  do  not  present 
the  inconsistencies  of  solid  or  gaseous 
fuels.  Simply  put,  the  Agency,  in 
assessing  comparability,  is  not  required 
to  base  a  specification  on  either  the 
most  or  least  contaminated  fossil  fuels, 
but  may  reasonably  choose  a  median,  in 
this  case,  representative  fuel  oils.  In  this 
final  rule,  EPA  is  selecting  only  liquid 
fuels  for  its  benchmark  fuel 
specification. 

With  regard  to  liquid  fuels, 
commenters  argued  that  EPA  should 
consider  as  benchmark  fuels  non- 
petroleum  liquid  based  fuels  such  as 
turpentine  and  tall  oil.  One  commenter 
recommended  that  EPA  identify 
turpentine  as  a  benchmark  fuel  because 
it  has  a  very  high  Btu  value  and  is  used 
as  a  fuel  (and  a  manufacturing 
feedstock)  both  within  and  outside  the 
forest  products  industry.  Another 
commenter  pointed  out  that  tall  oil  is 
not  only  used  in  commerce  as  a 
traditional  fuel,  but  that  EPA  has 
previously  noted  that  taH  oil  is  a 
legitimate  non-waste  fuel  imder  the  BIF 
rule  low  risk  waiver  exemption  (LRWE) 
and  DRE  trial  bum  exemptions  (56  FR 
7193.  Febmary  21,  1991). 

While  EPA  is  interested  in 
establishing  a  broad-based  benchmark  of 
liquid  fuels,  EPA  disagrees  that 
turpentine  should  be  included  in  the 
benchmark  specification.  Turpentine  is 
not  a  widely  used  commercial  fuel. 
There  are  no  ASTM  standards  for 
turpentine  fuel  which  specify  the 
minimum  properties  which  must  be  met 

for  the  product  to  be  considered  as  a 
commercial  fuel.  By  contrast,  there  are 

ASTM  specifications  for  each  of  the 

petroleum  fossil  fuels  EPA  is  using  as  a 
benchmark. 


EPA  does  agree  with  the  commenter 
that  tall  oil  is  used  in  commerce  as  a 
traditional  fuel  and  could  be  used  as  a 
benchmark  fuel.  At  the  time  of  the 
proposal,  EPA  had  no  data  on  tall  oil. 
The  commenter  did  submit  one  set  of 
data  that  EPA  was  unable  to  use  because 
it  did  not  meet  EPA  data  quality 
standards.  Therefore,  at  this  time,  EPA 
will  not  include  tall  oil  in  its  benchmark 
fuels. 

Finally,  some  commenters  did  not 
support  the  use  of  gasoline  for  setting 
comparable  fuel  specifications,  because 
it  is  not  typically  utilized  in  industrial 
boilers  and  furnaces.  Gasoline  is 
typically  limited  used  in  internal 
combustion  engines,  and  the  commenter 
did  not  anticipate  that  industry  or 
individuals  will  utilize  hazardous 
waste-derived  fuels  in  automobiles, 
trucks  and  buses.  EPA  disagrees  that 
gasoline  should  be  excluded  as  one  of 
the  benchmark  fuels.  The  Agency  notes 
that  gasoline  is  a  widely  used, 
commercially  available,  Uquid  fuel  and 
EPA  does  not  believe  that  our  selection 
is  necessarily  limited  to  fuel  burned  in 
boilers  or  industrial  fumaces.  EPA  has 
chosen  its  benchmark  fuels  so  that  the 
resulting  comparable  fuel  when 
substituted  would  have  hazardous 
constituents  lower  than  the  fuel  it 
replaces.  However,  because  the 
comparable  fuel  will  not  be  substituted 
for  use  in  gasoline  appUcations  (the 
exclusion  is  restricted  to  air  regulated 
stationary  combustion  units,  see  Section 
H  below),  the  rationale  for  the  inclusion 
of  gasoline  differs.  The  Agency  beheves 
that  gasoline  provides  a  reasonable 
upper  boimdary  for  volatile  organics, 
which  are  fuel-worthy  constituents.  The 
Agency  notes  that  unlike  some  soUd 
fuels,  gasoline  has  low  concentrations  of 
metals.  When  compared  to  lighter  fuel 
oils  (e.g..  No.  2  fuel  oil),  the  gasoline 
specification  has  higher  specifications 
for  only  the  detected  volatile  organics, 
which  are  readily  burnable  compounds. 

B.  Options  for  the  Benchmark  Approach 

At  proposal,  EPA  presented  several 
options  for  deciding  what  fossil  fuel(s) 
data  to  use  as  the  benchmark.  The 
options  range  from  developing  a  suite  of 
comparable  fuel  specifications  based  on 
individual  benchmark  fuels  (i.e., 
gasoline.  No.  2,  No.  4,  No.  6)  to  basing 
the  specification  on  composite  values 
derived  from  the  analysis  of  all 
benchmark  fuels.  (61  FR  at  17643). 

EPA  took  comment  on  individual 
benchmark  fuel  specifications  based  on 
gasoline,  No.  2,  and  No.  6  fuel  oil,  using 
the  90th  percentile  values  for  the  basis 
of  the  individual  specifications.  Under 
this  approach,  individual  fuel 
specification(s)  could  be  implemented 
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in  one  of  two  ways.  First,  a  facility 
could  use  any  of  the  individual 
benchmark  specifications,  without 
regard  to  what  fuel  it  cxirrently  bums. 
The  second  approach  is  to  link  the 
comparable  fuel  specification  to  the 
type  of  fuel  biuned  at  the  facility  and 
being  displaced  by  the  comparable  fuel. 
Under  a  composite  fuel  benchmark 
approach,  EPA  took  comment  on  using: 
(1)  The  90th  percentile  aggregate  values 
for  the  benchmark  fuels;  and  (2)  the 
50th  percentile  aggregate  values  for  the 
benchmark  fuels.  (61  FR  at  17643). 

1.  Selection  of  Percentile  Level 

To  calculate  benchmark 
specifications,  EPA  obtained  27  fossil 
fuel  samples,  comprised  of  eight 
gasoline,  eleven  No.  2,  (»ie  No.  4,  and 
seven  No.  6  fuel  oil  samples.  Due  to  the 
small  sample  sizes  of  each  fuel  type, 
EPA  initially  used  a  nonparametric  rank 
order  statistical  approach  to  analyze  the 
fuel  data.  Rank  order  involved  ordering 
the  data  for  each  constituent  from 
lowest  to  highest  concentration, 
assigning  each  data  point  a  percentile 
value  from  lowest  to  highest  percentile, 
respectively.  Results  were  then 
calculated  from  the  data  percentiles. 
Because  there  were  different  numbers  of 
samples  for  each  fuel  type,  EPA  was 
concerned  that  the  fuel  with  the  largest 
number  of  samples  would  dominate  the 
composite  database.  To  address  this 
issue,  EPA's  statistical  analysis 
"normalized"  the  number  of  samples, 
i.e.,  treated  each  fuel  type  in  the 
composite  equally  without  regard  to  the 
number  of  samples  taken.'  See 
Kennecott  v.  EPA,  780  F.2d  445,  457 
(4th  Cir.  1985)  (upholding  this  statistical 
methodology).  The  fuel  samples  were 
weighted  equally  because  this  weighting 
reflects  the  fact  that  benchmark  fuels 
can  be  used  interchangeably  in 
stationary  combustion  units.  In 
addition,  as  noted  in  the  next  section, 
equal  weighting  prevented  over- 
estimation  of  either  metals  and  semi- 
volatiles  in  No.  6  fuel  oil  or  volatiles  in 
the  higher  end  fractions. 

One  commenter  argued  that  EPA's 
proposed  constituent-by-constituent 


'  For  the  gasoline  sample  analysis,  the  resulting 
detection  limits  for  volatile  organic  compounds 
were  an  order  of  magnitude  higher  than  the  other 
fuel  specifications.  EPA  believes  analysis  of 
comparable  fuels  will  more  likely  result  in 
detection  limits  much  lower  than  gasoline  and 
similar  to  those  associated  with  analysis  of  fuel  oils. 
To  address  this  issue.  EPA  has  performed  an 
analysis  of  a  fuel  oil-only  composite  (one  which 
does  not  include  gasoline  in  the  composite)  to  use 
as  a  surrogate  for  the  volatile  organic  gasoline  non- 
detect  values.  Therefore,  the  volatile  organic 
gasoline  non-detect  values  used  in  the  development 
of  the  composite  and  individual  gasoline 
specification  were  based  on  this  fuel  oil-only 
composite. 


comparison  approach  is  flawed  because 
it  ignores  the  compounding  effect  of 
joint  probability.  The  commenter  has 
examined  the  rank  order  statistics 
technique  EPA  used  and  has  concluded 
that  the  {>ercentile  values  for  the 
individual  constituents  must  be  set 
higher  for  all  of  them  to  meet  the  overall 
percentile  value  simultaneously.  For 
example,  a  candidate  comparable  fuel 
taken  from  the  same  reservoir  as  a 
benchmark  fuel  would,  because  of 
random  variability  in  constituent 
concentrations,  have  a  23  percent 
chance  of  "faihng"  a  comparison  to  a 
benchmark  (at  the  90th  percentile)  that 
has  14  constituents  above  the  detection 
limits.  Thus  the  commenter  argued  that 
the  proposed  constituent-by-constituent 
comparison  would  have  little  utility  to 
the  regulated  community. 

While  EPA  believes  there  is  some 
interdependence  among  individual 
constituents  and  that  the  principle  of 
joint  probability  cannot  be  strictly 
applied.  EPA  is  inclined  to  agree  with 
the  commenter.  At  the  time  of  proposal, 
EPA  believed  that  a  50th  percentile 
analysis  represented  a  midpoint  of 
potential  benchmark  fuels  that  were 
studied.  EPA  also  believed  that  a  90th 
percentile  analysis  represented  a 
reasonable  upper  bound  of  what  is 
found  in  all  hiels  capturing  variability 
both  with  each  fuel  category  and  in  the 
case  of  the  composite  approach, 
between  categories.  However,  when  the 
individual  fuel  samples  were  compared 
to  the  benchmark  specifications,  EPA 
found  that  at  the  50th  percentile 
composite  none  of  the  virgin  fuel 
samples  met  the  specification  and  at  the 
90th  (>ercentile  composite  only  40 
percent  met  the  specification.  This 
appears  to  confirm  the  commenter's 
concern  over  joint  probability,  and 
reflects  on  the  degree  to  which  the 
comparable  fuels  exclusion  would 
actually  be  useable.  It  was  EPA's  goal  to 
base  the  comparable  fuel  specifications 
on  the  99th  percentile,  a  level  near 
which  90  percent  of  EPA's  individual 
fuel  samples  would  meet  the 
specification.  However,  the  size  of  the 
data  base  precluded  the  calculating  of  a 
99th  percentile  constituent 
specification.  Therefore,  in  this  case,  the 
Agency  used  the  largest  measured  value 
to  approximate  an  upper  percentile.  In 
the  future,  EPA  may  choose  alternative 
methods  of  evaluating  any  new  data  that 
may  be  submitted  suggesting  that  these 
specifications  need  to  be  modified.  After 
re-calculating  the  specification  taking 
joint  probability  into  accoimt,  the 
composite  at  the  largest  value  more 
closely  represents  what  EPA  intended  to 
propose  with  |he  90th  percentile,  a 


reasonable  upper  bound  that  is  also 
useable  in  practice.  The  90th  percentile 
closely  represents  what  EPA  intended 
with  the  proposed  50th  percentile,  i.e., 
a  midpoint. 

Some  commenters  did  support  the 
50th  percentile  because  they  argued  it 
was  more  protective.  The  majority  of 
commenters  supported  the  90th 
oercentile  and  some  commenters  argued 
?or  the  use  of  a  higher  percentile,  i.e., 
95th  or  99th.  Because  none  of  EPA's 
own  fuel  samples  meet  this 
specification,  the  50th  percentile  is 
overly  conservative.  If  EPA  selected  the 
50th  percentile,  comparable  fuels  would 
have  to  be  "cleaner"  than  all 
commercial  liquid  fuels  (or  at  least  all 
of  those  in  the  Agency's  ourent 
database),  which  would  greatly  restrict 
the  utility  of  the  provision.  Also,  with 
such  a  strict  approach,  additional 
quantities  of  virgin  oils  with  higher 
contaminant  levels  would  be  burned, 
leading  to  greater  emissions  than  if  a 
higher  percentile  was  chosen.  Therefore, 
EPA  agrees  with  commenters  that  a 
higher  percentile  better  reflects  the 
liquid  fossil  fuels  biu-aed  nationally  and 
is  a  better  benchmark. 

After  considering  the  issue  of  joint 
probability.  EPA  has  decided  to 

Eromulgate  a  ctMnposite  specification 
ased  on  the  largest  meastired  value  to 
approximate  what  90  percent  of 
individual  benchmark  fuels  are  likely  to 
meet.  This  approach  has  the  virtue  of 
being  representative  of  a  range  of  fuels 
that  are  burned  nationally  in 
combustion  devices. 

Based  on  the  proposal.  EPA  had  the 
option  of  choosing  between  an 
individual  fuel  specification  approach 
and  a  com[>osite  approach.  The  majority 
of  commenters  supported  using  the 
composite  specification  plus  the  suite  of 
individual  fuel  specifications  that  could 
be  used  irrespective  of  the  fuel 
displaced. 

Ine  composite  approach  has 
advantages  over  the  individual  fuel 
specification  approach.  One  issue 
associated  with  the  single  fuel 
specification  approach  is  that  gasoline 
has  relatively  higher  levels  of  volatile 
organic  com[>oimds  while  No.  6  fuel  oil 
has  higher  levels  of  semi-volatile 
organic  compounds  and  metals.  If  a 
potential  comparable  fuel  were  to  have 
a  volatile  organic  constituent 
concentration  below  the  gasoline 
specification  but  higher  than  the  others 
and  a  particular  metal  concentration 
lower  than  the  No.  6  fuel  oil 
specification  but  higher  than  gasoline,  it 
would  not  be  a  comparable  fuel  since  it 
meets  no  single  specification  entirely. 
Therefore.  EPA  is  concerned  that 
establishing  specifications  under  this 
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option  would  significantly  limit  the 
utility  of  the  exclusion  without  any 
obvious  advantage  in  terms  of  the 
technical  basis  of  the  specifications 
themselves. 

Compositing  all  the  fuels  has  the 
advantage  that  it  may  better  reflect  the 
range  of  fuel  choices  and  potential  for 
fuel-switching  available  nationally  to 
burners.  A  facility  would  be  allowed  to 
use  the  composite  fuel  specification 
regardless  of  which  fuel(s)  it  bums.  In 
addition,  the  composite  well  represents 
the  constituent  makeup  of  liquid  fossil 
fuels  currently  burned  nationally. 
Because  allowing  individual 
specifications  would  unnecessarily 
complicate  the  Agency's 
implementation  oversight,  EPA  has 
decided  not  to  allow  the  individual 
specifications  as  an  alternative. 
Furthermore,  EPA  notes  that  because  it 
has  chosen  to  promulgate  constituent 
standards  for  comparable  fuels  based  on 
the  largest  measured  value,  the 
composite  approach  will  provide 
industry  w\\h  greater  flexibility  in  using 
the  exclusion.  A  composite  specification 
provides  a  simpler  regulatory 
framework,  which  would  facilitate 
implementation  of  the  exclusion. 
Therefore,  in  this  final  rule,  EPA  is 
promulgating  a  composite  specification 
for  comparable  fuels. 

C.  Parameters  for  the  Comparable  Fuel 
Specification 

Using  the  benchmark  approach 
discussed  above,  EPA  is  promulgating  a 
set  of  technical  specifications.  The 
specifications  address  the  following*: 

(1)  Physical  specifications: 

—Heating  value  (BTU/lb): 
— Kinematic  viscosity  (centistokes,  cs, 
as-fired), 

(2)  General  constituent  specifications 
for: 

— Total  Halogens  (ppmw.  expressed  as 

CI) 
— Nitrogen,  total  (ppmw),  and 

(3)  Individual  hazardous  constituent 
specifications,  for; 

— Individual  Metals  (ppmw), 

— Individual  Appendix  VIII  Toxic 

Organics  (ppmw) 
The  constituent  specifications  and 
heating  value  would  apply  to  both  gases 
and  liquids.  The  kinematic  viscosity 
would  not  apply  to  gases.  (See  Section 

D,  below,  which  discusses  synthesis 
gases  specifically.) 

1.  Physical  Specifications 

a.  Heating  Value.  The  Agency  is 
concerned  with  the  acceptability  of  the 


potential  fuel  and  wants  to  ensure  that 
comparable  fuels  have  a  legitimate  use 
as  a  fuel.  As  discussed  below,  the 
comparable  fuels  exclusion  only  applies 
to  waste  fuels  that  are  ultimately 
burned.  In  addition,  the  Agency  has 
relied  on  a  heating  value  of  5,000  Btu/ 
Ibm  (11,500  J/g)  as  a  reasonable  heating 
value  specification  for  determining  if  a 
waste  is  being  burned  for  energy 
recovery;  that  is,  wastes  with  this  Btu 
value  or  higher  are  considered  to  be 
burned  for  energy  recovery.  (See 
§  266.103(c)(2)(ii).  50  FR  at  49173n.24 
(November  29,  1985)). '  This  type  of 
minimum  Btu  value  specification  is 
appropriate  here  as  well  as  for  the 
overall  fuel  (note  that  this  is  a  different 
issue  than  finding  the  appropriate  Btu 
value  by  which  to  correctly  determine  if 
the  individual  constituent  specifications 
are  being  met,  discussed  below).  EPA  is 
thus  setting  a  5,000  Btu/lbm  limit  today 
as  a  minimum  heating  value  for  a 
comparable  fuel  to  ensure  that 
comparable  fuels  are  in  fact  legitimate 
hjels.  See§261.38(a)(l)(i). 

b.  Kinematic  viscosity.  Viscosity  is  an 
important  specification  to  help  ensure 
that  a  comparable  fuel  is  as  readily 
burnable  as  the  benchmark  fuel. 
Viscosity  is  important  to  the  proper 
atomization  and  feed  to  the  burning 
device  and  is  an  important  design 
specification  of  the  burner  assembly. 
EPA  proposed  two  options  for  setting  a 
viscosity  specification:  (1)  Using  a  value 
derived  from  the  analyses  EPA 
conducted;  or  (2)  using  the  ASTM 
viscosity  specification  for  fuel  oil.  (61 
FR  at  17465).  Under  the  ASTM  option 
for  the  composite  fuel  viscosity 
specification,  EPA  took  comment  on 
using  the  second  highest  ASTM 
viscosity  specification.  This  would  have 
the  effect  of  not  considering  the 
extremes,  viscosity  of  No.  6  fuel  oil 
(50.0  cs  at  100"*C)  and  using  as  the 
specification  the  viscosity  of  No.  4  fuel 
oil  (24.0  cs  at  40°C). 

Given  the  choice  of  EPA-derived 
viscosity  values  and  ASTM  values,  the 
majority  of  commenters  supported  the 
use  of  the  ASTM  physical  specification 
for  viscosity.  In  addition,  several 
commenters  argued  that  the  viscosity 
specification  should  apply  at  the  point 
(temperature)  that  the  fuel  is  fired  rather 
than  the  point  of  generation. 
Commenters  pointed  out  that  it  is 
common  practice  to  reduce  the  ais-fired 
viscosity  to  promote  good  atomization 
and  combustion  through  blending  with 
less  viscous  fuels  or  by  warming  the  fuel 


'  Note  that  ppmw  is  an  alternate  way  of 
expressing  the  units  mg/kg. 


^  The  S.OOO  Btu/lb  measure  is  not,  however,  an 
unvarying  measure  of  legitimate  versus  insufficient 
energy  recovery.  See,  e.g..  48  FR  at  1158  (March  16, 
1983). 


to  above-ambient  temperature  before 
firing.  For  example,  while  No.  6  fuel  oil 
has  an  elevated  viscosity  at  ambient 
conditions,  it  is  typically  stored  and 
fired  at  temperatures  which  promote 
atomization  and  combustion. 

EPA  is  persuaded  by  commenters  that 
basing  our  viscosity  specification  on  No. 
4  fuel  oil  would  possibly  limit 
comparable  fuels  similar  to  No.  6  fuel 
oil  (one  of  the  benchmark  fuels)  from 
qualifying  for  the  exclusion.  EPA  agrees 
that  the  viscosity  specification  should 
be  based  on  ASTM  standard  for  No.  6 
fuel  oil  (50  cs  at  lOO^C).  The  ASTM 
standard  represents  the  typical 
temperature  and  viscosity  at  which  No.6 
fuel  oil  is  fired.  Thus,  it  is  appropriate 
for  a  comparable  fuel,  when  fired,  to 
have  the  same  viscosity  as  No.  6  fuel 
when  fired.  This  will  allow  for  a 
specification  that  is  achievable  for  all 
liquid  fossil  fuels. 

Therefore,  in  this  final  rule,  EPA  is 
promulgating  a  kinematic  viscosity 
specification  of  50  cs,  as-fired  .  The 
specification  for  viscosity  will  only 
pertain  to  non-gaseous  fuels,  because 
gases  are  inherently  less  viscous  than 
liquids.  See  §261.38(a)(l)(ii). 

c.  Flashpoint  (proposed,  but  not 
promulgated).  EPA  proposed  two 
options  for  setting  a  minimum 
flashpoint  specification:  (1)  Using  a 
value  derived  from  the  analyses  EPA 
conducted;  or  (2)  using  the  requirements 
for  fiashpoint  specified  by  ASTM. 
Under  the  ASTM  option  for  the 
composite  fuel  flashpoint  specification, 
EPA  took  comment  on  using  the  second 
lowest  flash  point  as  the  specifications. 
(61  FR  at  17465).  This  would  have  the 
effect  of  not  considering  the  extremes, 
flash  point  of  gasoline  (-42°C)  and 
using  as  the  specification  the  flash  point 
ofNo.  2fueloil(38*'C). 

Several  commenters  opposed  setting 
specifications  for  flash  point. 
Commenters  argued  that  DOT  and 
OSHA  have  developed  and  promulgated 
regulations  that  control  the  hazards 
such  njaterials  can  pose.  Commenters 
also  argued  that  the  specification  would 
preclude  burning  materials  that  are 
normally  fuels  such  as  methanol.  EPA 
agrees  with  commenters  that  DOT  (49 
CFR  Parts  171  through  180)  and  OSHA 
(29  CFR  Part  1910)  regulations 
adequately  address  the  transportation 
and  handing  of  low  flashpoint  material 
and  setting  a  flashpoint  specification 
under  RCRA  would  be  unnecessarily 
redundant  with  no  ostensible  gain  in 
protectiveness.  In  addition,  by  limiting 
the  exclusion  to  units  subject  to 
Federal/state/local  air  emission 
requirements,  comparable  fuels  will  be 
burned  in  units  subject  to  OSHA 
requirements.  (See  Section  H,  below, 
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which  discusses  this  requirement.) 
Therefore.  EPA  is  not  establishing  a 
flashpoint  specification  for  the  final 
rule. 

2.  General  Constituent  Specifications 

In  determining  general  constituent 
specifications  and  in  determining 
individual  hazardous  constituent 
specifications  (see  following 
discussion),  the  Agency  is  concerned 
with  the  overall  environmental  loading. 
Comparable  fuels  could  have  lower 
heating  value  than  the  fossil  fuels  they 
would  displace.  In  these  situations, 
more  comparable  fuel  would  be  burned 
to  achieve  the  same  heat  input,  with  the 
result  that  more  hazardous  constituents 
would  be  fired  and  emitted  (e.g., 
halogenated  organic  compounds  and 
metals)  than  if  fossil  fuel  were  to  be 
burned.  This  would  lead  to  greater 
environmental  loading  of  potentially 
toxic  substances,  which  is  not  in 
keeping  with  the  intent  of  the 
comparable  fuels  exclusion  nor  with 
RCRA's  overall  protectiveness  goals. 

To  address  environmental  loading, 
the  approach  used  in  this  final  rule  is 
to  establish  a  minimum  heating  value 
specification  comparable  to  the  BTU 
content  of  the  benchmark  fossil  fuel(s). 
The  Agency  is  establishing  the 
specification(s)  for  comparable  fuels  at  a 
heating  value  of  10.000  BTU/lb.  which 
is  near  to  what  liquid  commercial  fuels 
contain.*  EPA  chose  10.000  BTU/lb 
because  it  is  typical  of  current 
hazardous  waste  burned  for  energy 
recovery.'  However,  candidate 
comparable  fuels  when  generated 
initially  can  have  heating  values  very 
different  than  10.000  BTU/lb.  Therefore, 
under  this  final  rule,  when  determining 
whether  a  waste  meets  the  comparable 
fuel  constituent  specifications,  a 
generator  must  first  correct  the 
constituent  levels  in  the  candidate 
waste  to  a  10.000  BTU/lb  heating  value 
basis  prior  to  comparing  them  to  the 
comparable  fuel  specification  tables.  In 
this  way,  a  facility  that  bums  a 
comparable  fuel  would  not  be  feeding 
more  total  mass  of  hazardous 
constituents  than  if  it  burned  fossil 
fuels. '0 

a.  Specification  Levels  for 
Halogenated  Compounds.  I.  Summary. 
For  the  final  rule,  EPA  is  using  its 


•Constituent  levels  presented  in  today's  final  rule 
have  been  corrected  from  the  fuel's  heating  value 
(approxinMtely  20.000  BTU/lb)  to  10.000  BTU/lb. 

'Consult  USEPA.  "Final  Technical  Support 
Document  for  HWC  MACT  Standards.  Development 
of  Comparable  Fuels  Specifications",  May  1998. 

'ONote  that  the  heating  value  correction  would 
apply  only  to  allowable  constituent  levels  in  fuels, 
not  to  detection  limits.  Detection  limits  would  not 
be  corrected  for  heating  value. 


composite  benchmark  approach  to 
establish  a  total  halogen  specification 
and  allowing  compliance  with  a  total 
organic  halogen  limit  in  lieu  of 
complying  with  limits  on  individual 
Appendix  VIII  halogenated  compounds. 
Therefore,  a  comparable  fuels  generator 
would  have  the  option  of  complying:  (a) 
with  a  total  organic  halogen 
specification  of  25  ppm  plus  the  total 
PCB  specification  or  (b)  with  the  all  of 
the  individual  Appendix  VIII 
specifications  for  halogen  compounds. 
In  addition,  in  both  cases,  the  generator 
would  also  have  to  comply  with  the 
total  halogen  limit  (which  includes  both 
organic  and  inorganic  halogens)  of  540 
ppm  and  with  a  total  PCB  specification 
(non-detect  at  a  minimum  required 
detection  limit  of  1.4  ppm).  See 
§  261.38(a)(2).  Table  1. 

Compliance  with  a  total  organic 
halogen  specification  in  lieu  of  limits  on 
individual  halogenated  compounds  will 
ensure  that  measurable  levels  of 
halogenated  compounds  will  be  no 
greater  than  in  benchmark  fuels.  In 
addition,  the  total  organic  halogen 
specification  will  result  in  less  sampling 
and  analysis  costs.  Finally,  the  total 
halogen  limit  (both  organic  and 
inorganic)  will  create  a  presumption 
that  halogenated  products  of  incomplete 
combustion  (PICs)  generated  from 
burning  a  comparable  fuel  will  not  be 
emitted  at  higher  levels  than  from 
burning  a  benchmark  fossil  fuel. 

a.  Total  Halogen  Rationale.  Although 
total  halogens  are  not  listed  in 
Appendix  VIII,  Part  261,  KPA  proposed 
a  total  halogen  specification  to  establish 
a  presumption  that  halogenated 
products  of  incomplete  combustion 
(PICs)  generated  from  burning  a 
comparable  fuel  would  not  be  emitted  at 
higher  levels  than  from  burning  a 
benchmark  fossil  fuel.  See  proposal  (61 
FR  at  17461)  and  subsequent  notices  of 
data  availability  (61  FR  43502,  August 
23,  1996  and  61  FR  47402.  September  9, 
1997).  PICs  resulting  from  the  burning 
of  halogenated  organic  compounds  can 
pose  a  particular  hazard  to  human 
health  and  the  environment."  Using  the 
benchmark  approach,  EPA  proposed  a 
composite  fuel  total  halogen  limit  of  25 
ppm. 

At  the  time  of  the  proposal,  EPA 
intended  to  establish  a  total  halogen 
limit  that  included  both  organic  and 
inorganic  halogens.  However,  the  total 
halogen  data  used  by  EPA  in  the 
proposed  rule  for  its  No.  4  and  No.  6 
fuel  oils  were  based  on  analytical 


"For  further  discussion  see  USEPA.  "Final 
Technical  Support  Document  for  HWC  MACT 
Standards.  Development  of  Comparable  Fuels 
Specifications".  May  1998. 


methods  measuring  only  total  organic 
halogens,  not  both  organic  and 
inorganic  halogens.  Commenters  raised 
concerns  about  including  total  halogen 
data  that  did  not  include  inorganic 
halogens  because  it  did  not  represent 
typical  halogen  content  found  in 
benchmark  fuels.  EPA  was  persuaded  by 
commenters'  arguments  and  noticed 
additional  total  halogen  data  gathered 
frt)m  its  own  database  (i.e., 
Certifications  of  Compliance  (CoC) 
required  by  the  Boilers  and  Industrial 
Furnace  Rule)  and  data  submitted  by 
one  commenter.  In  addition,  EPA  will 
continue  to  use  its  original  gasoline  and 
No.  2  fuel  oil  halogen  data,  which 
included  both  organic  and  inorganic 
halogens.  Using  the  additional  data,  the 
total  halogen  specification  would  be  540 
ppm  for  the  composite  benchmark  data. 
For  further  discussion,  see  NODA  61  FR 
at  47402. 

In  response  to  EPA's  NODA, 
commenters  argued  that  some  of  the 
data  should  not  be  used  to  establish  the 
total  halogen  specification  due  to  the 
use  of  inappropriate  analytic  methods. 
In  particular,  commenters  believe  that 
CoC  data  from  two  facilities  (Huntsman 
Polypropylene  Corporation  and 
American  Cyanamid)  should  not  be 
included  because  the  analytical  method 
used  measured  organic  halogens  only. 
In  addition,  commenters  believe  that 
CoC  data  from  another  facility  (Dow 
Chemical)  should  not  be  included 
because  the  detection  limit  of  the 
method  used  to  analyze  for  total 
halogens  (ASTM  Standard  D  808)  is  not 
sensitive  below  1000  ppm.  and  unless 
some  other,  more  sensitive  analytical 
method  were  followed  afterward,  the 
method  could  not  have  been  effective  at 
the  levels  reported.  EPA  is  persuaded  by 
these  commenters"  arguments  and  has 
excluded  the  data  from  these  three 
facilities  from  its  halogen  data  set.  Using 
this  revised  data  set,  the  total  halogen 
specification  would  be  540  ppm  for  the 
composite  benchmark  data.  For  the  final 
rule.  EPA  is  promulgating  a  total 
halogen  specification  of  540  ppm. 

In  response  to  the  initial  proposal, 
some  commenters  argued  that  EPA 
should  consider  solid  fuels  like  wood 
and  coal  in  the  development  of  a  total 
halogen  specification.  As  discussed 
above.  EPA  has  decided  not  to  include 
solid  fuels  in  its  benchmark 
sp)ecification.  Thus.  EPA  is  not  inclined 
to  consider  using  solid  fuels  to  set  one 
of  the  specifications.  Also.  EPA  is 
concerned  about  the  formation  of 
halogenated  PICs  from  comparable  fuels 
containing  halogens.  At  this  time.  EPA 
has  no  data  to  support  a  conclusion  that 
the  higher  halogen  levels  in  solid  fuels 
would  not  cause  an  increase  in 
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halogenated  PIC  formation  compared  to 
benchmark  fuels. 

The  Agency  also  received  comment 
on  an  emissions-based  equivalency 
determination  to  qualify  for  the  total 
halogen  specification.  One  commenter 
argued  that  the  Agency  should  consider 
the  commenter's  candidate  comparable 
fuel  as  a  comparable  fuel  even  though 
it  cannot  meet  the  comparable  fuel 
specification  for  total  halogens.  The 
Agency  considered  the  situation  but,  as 
indicated  in  the  September  9,  1997 
NODA  (62  PR  at  47403),  continues  to 
maintain  that  an  emissions-based 
equivalency  determination  to  the 
halogen  specification  on  a  national 
regulatory  basis  would  be  inappropriate 
and  infeasible  at  this  time. 

In  response  to  EPAs  NODA.  the 
commenter  argued  that  an  equivalency 
determination  would  not  be 
administratively  complex  and  that  it 
could  involve  a  demonstration  by  the 
person  applying  for  the  equivalency 
determination  that  the  chemistry  of  the 
fuel  is  such  that  it  is  incapable  of 
forming  halogenated  PlCs.  EPA  is  not 
persuaded  by  the  commenter's 
arguments.  For  hydrocarbon-based 
fuels,  combustion  conditions  (such  as 
oxygen  level,  mixing,  temperature,  etc.) 
will  have  an  impact  on  non-chlorinated 
and/or  chlorinated  PIC  emissions. 
Additionally,  chlorine  in  both  inorganic 
and  organic  forms  in  the  waste  fuel  can 
contribute  to  chlorinated  PIC  emissions. 
Dioxin/furans  and  other  chlorinated 
PICs  have  been  detected  from  sources 
burning  both  inorganic  (e.g.,  salts)  and/ 
or  organic  chloride  (e.g.,  plastics) 
containing  wastes.'^  Furthermore,  if  the 
Agency  were  to  develop  an  equivalency 
determination  for  total  halogens,  the 
implementation  details  needed  in  a 
national  regulation  to  ensure  proper 
combustion  of  halogenated  wastes 
would  be  numerous,  including,  for 
example,  provisions  on  burner  operating 
parameters,  performance  testing,  and 
monitoring.  These  details  would  almost 
certainly  result  in  a  complicated 
conditional  exclusion  from  the 
definition  of  solid  waste  that  is  viewed 
as  both  potentially  unworkable  and  very 
difficult  to  implement  on  a  national 
basis. 

Therefore,  EPA  is  not  inclined  at  this 
time  to  consider  developing  any 
national  equivalency  determination  to 
the  total  halogen  specification.  At  some 
future  point,  perhaps  as  the  Agency's 
understanding  of  cause-and-effect 
relationships  regarding  emissions  from  a 


'2 For  further  discussion  see  USEPA.  "Final 
Technical  Support  Document  for  HWC  MACT 
Standards,  Development  of  Comparable  Fuels 
Specincations".  May  1998. 


wider  variety  of  sources  grows,  EPA 
may  be  able  to  address  aspects  of  the 
commenter's  recommendations  if 
appropriate  and  feasible. 

lii.  Total  Organic  Halogen  Rationale. 
As  an  additional  part  of  its  proposal. 
EPA  invited  comment  on  whether  a 
total  halogen  specification  could  act  as 
a  siuTogate  for  limits  on  individual 
halogenated  compounds  found  in 
Appendix  VIII.  In  this  case.  EPA's 
proposed  limit  of  25  ppm  for  total 
organic  halogens  would  act  as  the 
surrogate  for  the  individual  halogenated 
organics.  Commenters  supported  the 
surrogate  approach  and  indicated  that  it 
would  reduce  the  testing  and 
recordkeeping  costs  on  the  regulated 
commimity.  EPA  agrees  that  mis 
approach  will  simplify  the  comparable 
fuels  specification  and  possibly  mean 
fewer  and  less  costly  sampling  and 
analyses  of  comparable  fuel  streams  for 
generators. 

However,  some  commenters  raised 
concerns  that  a  total  halogen  analysis 
will  not  be  an  effective  screen  for  some 
of  the  more  hazardous  halogenated 
Appendix  vm  constituents  which  could 
constitute  a  potential  risk  at  low 
detection  levels  (e.g., 
tetrachlorodibenzo-p-dioxins).  EPA 
calculated  the  equivalent  constituent 
concentrations  using  the  minimimi 
detection  limit  values  for  these 
hazardous  halogenated  organics  and 
determined  that  the  25  ppm  total 
organic  halogen  limit  will  be  an 
effective  screen  for  all  of  the  chlorinated 
dibenzofurans  and  chlorinated 
dibenzodioxins  (i.e.,  the  tetra-  through 
octa-congeners).  The  minimum 
detection  limits  calculated  for  these 
congeners  ranged  from  30  to  150  ppm 
and  the  25  ppm  organic  halogen 
specification  will  limit  these  congeners' 
concentrations  to  below  those  minimum 
detection  limits.  Additional  factors  in 
this  decision  to  use  the  25  ppm  halogen 
limit  as  a  screen  for  dioxins  include  the 
following: 

(1)  In  particular,  waste  codes  F020, 
F021,  F022,  F023.  F026  and  F028  have 
been  designated  as  "inherently  waste- 
Uke"  under  40  CFR  261.2(d)  and 
therefore  are  not  eligible  for  the 
comparable  fuel  exclusion; 

(2j  Wastes  listed  because  they  contain 
dioxins  would  also  be  expected  to 
contain  significant  levels  of  other 
halogenated  organics.  (The  reader 
should  note  that  the  compounds  in 
question  are  typically  formed  from  the 
breakdown  and  reaction  of  other 
halogenated  organics.)  The  higher 
concentrations  of  these  other 
halogenated  organics  would  drive  the 
total  organic  halogen  content  of  the 
waste  up  and,  thus,  the  contribution  of 


any  chlorinated  dibenzofurans  and 
dioxins  wo/uld  have  to  be  significantly 
less  than  the  25  ppm  limit;  and 

(3)  Waste  codes  expected  to  contain 
significant  levels  of  other  halogenated 
organics  can  be  readily  discerned  from 
their  list  descriptions  in  40  CFR  261 
Subpart  D  (e.g.,  FOOl  and  F002  solvent 
wastes  are  defined  as  halogenated 
solvents;  F024  includes  waste  from 
production  of  halogenated  organics.)  In 
addition.  Appendix  III  to  Part  268  Usts 
the  halogenated  organics  typically 
found  in  hazardous  wastes  and  that  are 
subject  to  land  disposal  restrictions 
under  40  CFR  268.32.  By  comparing 
these,  a  person  implementing  today's 
rule  could  easily  determine  the  most 
likely  waste  codes  that  could  contain 
halogenated  organics  in  excess  of  the  25 
ppm  limit,  and  thus  easily  identify 
wastes  not  eligible  for  the  comparable 
fuels  exclusion.  See  also  Section  E 
below  for  point  of  generation  and 
blending/treatment  discussions. 

Commenters  are  also  concerned  that 
the  use  of  a  total  organic  halogen 
surrogate  will  possibly  mask  illegal  PCB 
disposal.  Since  low  analytical  detection 
limits  for  PCBs  (i.e.,  1.4  ppm)  in  the 
benchmark  fuel  matrices  have  been 
well -demonstrated,  the  25  ppm  total 
organic  halogen  limit  would  not  be  a 
sufficient  screen.  Since  PCBs  are 
relatively  common  halogenated 
contaminants  in  fuel-like  wastes  and  the 
probabiUty  of  finding  them  is  non- 
trivial,  EPA  is  keeping  the  limits  on 
PCBs  to  enstire  levels  no  greater  than 
from  benchmark  fuels.  EPA  also  points 
out  that  there  are  several  relatively 
inexpensive  analytical  screening 
methods  that  have  been  developed 
specifically  for  the  determination  of 
total  PCBs. 

With  regard  to  analysis  methodology, 
commenters  have  indicated  that  the  test 
method  (ASTM  Method  4929)  used  by 
EPA  to  analyze  for  organic  halogens 
may  not  be  appropriate  to  analyze  their 
candidate  comparable  fuel.  EPA 
recognizes  that  the  methods  used  in  its 
own  analysis  of  the  benchmark  fuels 
may  not  be  appropriate  for  some 
candidate  comparable  fuels.  Thus,  in 
the  final  rule  EPA  is  allowing  the  use  of 
alternate  methods  or  modifications  to 
current  methods  that  meet  the 
performance  based  criteria  in  section 
§  261.38(c)(7).  It  is  the  responsibility  of 
the  generator  to  ensure  that  the 
sampling  and  analysis  is  unbiased, 
precise,  and  representative  of  the  waste. 
For  further  details,  see  Section  G. 
Sampling  and  Analysis,  below. 

b.  Specification  Levels  for 
Nitrogenated  Compounds.  Although 
total  nitrogen  is  not  listed  on  Appendix 
vm,  Part  261.  EPA  proposed  a  total 
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nitrogen  specification  to  ensure  that 
nitrogenated  products  of  incomplete 
combustion  (PICs)  from  burning  a 
comparable  fuel  would  not  be  emitted  at 
higher  levels  than  from  burning  a 
benchmark  fossil  fuel.  See  proposal  (61 
FR  at  17462)  and  a  subsequent  notice  of 
data  availability  (61  FR  43502.  August 
23. 1996).  PICs  resulting  from  burning 
nitrogenated  organic  compounds  can 
also  pose  a  particular  hazard  to  human 
health  and  the  environment. '^ 

Commenters  generally  did  not  address 
the  issue  of  formation  of  nitrogenated 
PICs.  Instead,  most  commenters 
disagreed  with  the  need  to  establish  a 
specification  for  nitrogen  under  RCRA's 
comparable  fuel  specification  when  this 
pollutant  (as  NOx)  is  controlled  under 
the  Clean  Air  Act  (CAA).  Commenters 
argued  that  EPA  has  the  authority  under 
the  CAA  to  control  certain  criteria 
pollutants,  such  as  nitrogen  oxides  and. 
in  fact,  has  promulgated  primary  and 
secondary  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  oxides  of 
nitrogen.  EPA  believes  that  a  total 
nitrogen  specification  is  necessary.  The 
counter-argiunents  advanced  do  not 
address  EPA's  rationale  for  establishing 
a  total  nitrogen  limit.  The  CAA  NAAQS 
do  not  themselves  ensure  control  of 
individual  combustion  units  in  a 
manner  that  prevents  formation  of 
nitrogenated  PICs,  nor  do  they  ensure 
that  a  hazardous  waste-derived  fuel 
would  contain  no  greater  amounts  of 
nitrogenated  compounds  than  fossil 
fuels.  EPA  is  therefore  establishing  a 
total  nitrogen  specification  to  ensure 
that  concentrations  of  nitrogenated  PICs 
in  comparable  fuels  will  be  no  greater 
than  in  benchmark  fuels. 

As  an  additional  part  of  its  proposal, 
similar  to  total  halogens,  EPA  invited 
comment  on  whether  a  total  nitrogen 
specification  could  act  as  a  surrogate  for 
limits  on  individual  nitrogenated 
compounds  found  in  Appendix  NrTII. 
EPA  believes  that  a  surrogate  approach 
would  simplify  the  comparable  fuels 
specification  and  possibly  mean  fewer 
and  less  costly  sampling  and  analyses  of 
comparable  fuel  streams  for  generators. 
HowevA",  analysis  of  EPA's  composite 
data  results  in  a  total  nitrogen 
specification  of  4.900  ppm.  The 
detection  limits  for  EPA's  analysis  of 
individual  nitrogenated  compounds  in 
its  benchmark  fuels  ranged  from  1  to 
2200  ppm.  Since  detection  limits  for 
nitrogenated  compounds  in  the 
benchmark  fuels  have  been 
demonstrated  well  below  4,900  ppm,  a 


"For  further  discussion  see  USEPA.  "Final 
Technical  Support  Document  for  HWC  MACT 
Standards,  Development  of  Comparable  Fuels 
Specifications",  May  199S. 


total  nitrogen  specification  would  not  be 
a  sufficient  screen  for  individual 
Appendix  VIH  nitrogenated  compounds. 

Tiierefore.  for  nitrogen  compounds. 
EPA  is  promulgating  a  total  nitrogen 
sf>ecification  of  4,900  ppm  with 
individual  Appendix  VIII  nitrogen 
specifications.  See  §  261.38(a)(2).  Table 
1.  This  approach  ensures  that  levels  of 
individual  nitrogenated  comp>ounds  and 
the  total  nitrogen  concentration  are  no 
greater  than  the  benchmark  fuels  and 
creates  a  presumption  that 
concentrations  of  nitrogenated  PICs 
frt)m  burning  a  comparable  fuel  are  no 
greater  than  burning  a  benchmark  fuel. 

3.  Individual  Hazardous  Constituent 
Specifications 

To  limit  the  Part  261,  Appendix  VIII 
constituents  in  comparable  fuels  to 
those  found  in  benchmark  fossil  fuels, 
the  Agency  calculated  concentration 
limits  using  the  Agency's  analysis  of 
individual  benchmark  fuel  samples. 
Where  EPA  did  not  detect  a  particular 
Appendix  Vni  constituent  in  the 
benchmark  fuel,  the  Agency  set  the 
constituent  specification  using  one  of 
two  approaches.  For  constituents  that 
the  Agency  did  not  detect  and  did  not 
have  reason  to  believe  would  be  present 
in  a  benchmark  fuel  (e.g..  halogenated 
organics),  the  comparable  fuel 
specification  is  "non-detect"  with  an 
associated,  specified  minimum  required 
detection  limit  for  each  compound.  The 
detection  limit  is  a  statistically-derived 
level  based  on  the  quantification  limit 
determined  for  each  sample.  While 
these  constituents  should  not  be 
present,  the  Agency  will  allow  non- 
detects  lower  than  the  detection  limits 
that  EPA  was  able  to  obtain.  However, 
EPA  will  not  allow  measured  or 
quantified  results  below  the  sp)ecified 
minimum  required  detection  limit 
where  "non-detect"  is  the  comparable 
fuel  specification.  For  metals, 
hydrocarbons,  and  oxygenates,  the 
Agency  followed  a  different  approach, 
which  is  described  below. 

a.  Individual  CAA  and  Appendix  VUI 
Metals.  EPA  proposed  concentration 
levels  or  minimum  required  detection 
limits  for  all  CAA  metals  and  RCRA 
Appendix  Vni  metals  (61  FR  at  17460). 
Commenters  argued  that  the  Agency 
should  modify  its  approach  with  respect 
to  non-detect  levels  and  allow  the 
hazardous  constituent  to  be  present  in 
the  comparable  fuel  up  to  the  detection 
limit.  In  particular,  commenters  argued 
that  metals  are  expected  to  be  present  in 
petroleum  products,  resulting  from  the 
formation  process  or  the  production 
process,  and,  therefore,  it  is  reasonable 
to  assume  that  non-detect  metals  in 
EPA's  benchmark  analysis  would  be 


present  up  to  the  detection  limit.  EPA 
agrees  that  metals  could  be  present  in 
fossil  fuels  but  below  EPA's  detection 
limits.  Therefore,  the  final  rule  allows 
metals  to  be  present  at  any 
concentration  less  than  or  equal  to  the 
detection  limits  in  EPA's  analysis. 

In  addition,  as  proposed,  EPA  is 
setting  limits  for  two  metals  that  are  not 
found  on  Part  261,  Appendix  VIII: 
cobalt  and  manganese.  EPA  included 
these  metals  in  the  analysis  because 
they  are  listed  in  the  Clean  Air  Act  as 
hazardous  air  pollutants  (HAPs).  See 
CAA,  section  112(b)  and  proposal  (61 
FR  at  17460).  By  including  these  metal 
HAPs  and  the  RCRA  metals  listed  on 
Appendix  VUL,  Part  261,  the  Agency 
will  ensure  that  the  specification  limits 
all  toxic  metals  of  concern  in  hazardous 
wastes  to  levels  present  in  the 
benchmark  fossil  fuels.  Therefore,  EPA 
is  promulgating  constituent  levels  for 
the  all  CAA  metals  and  RCRA  Appendix 
Vm  metals  at  the  largest  value 
composite  of  EPA  fossil  fuel  data.  See 
§  261.38(a)(2),  Table  1. 

b.  Individual  Appendix  VUI  Toxic 
Organics.  EPA  is  promulgating 
constituent  levels  or  minimum  required 
detection  limits  for  all  Part  261, 
Appendix  VIII,  toxic  organic 
constituents,  unless  otherwise  noted. 
See  §  261.38(a)(2).  Table  1.  Some 
Appendix  Vm  compounds  were  not 
analyzed  because  a  routine  analytical 
method  is  not  available.  Because  EPA 
did  not  analyze  for  some  compoimds  in 
Appendix  VIII,  EPA  will  not  be 
promulgating  standards  for  these 
remaining  Appendix  VIII  constituents. 
These  compounds  are  not  listed  in 
today's  specifications,  and  a  comparable 
fuel  generator  will  not  have  to  comply 
with  specifications  for  these 
compounds.  EPA  believes  it  highly 
unlikely  that  a  hazardous  waste-derived 
fuel  would  contain  only  these 
undetectable  Appendix  VUI 
constituents. 

i.  Specification  Levels  for  Undetected 
Pure  Hydrocarbons.  EPA  proposed 
allowing  pure  hydrocarbons  on 
Appendix  Vm  to  be  present  at  any 
concentration  less  than  or  equal  to  the 
detection  limits  in  EPA's  analysis.  Since 
fossil  fuels  are  comprised  almost 
entirely  of  pure  hydrocarbons  '*  in 
varying  concentrations,  it  is  possible 
that  many  pure  hydrocarbons  in 
Appendix  vm,  Part  261,  could  be 
present  in  fossil  fuel  but  below 
detection  limits.  These  materials,  which 
include  compounds  such  as 
fluoranthene,  might  not  even  be 
considered  solid  wastes  when  burned  in 


<*  Excluding  solfur.  carixin  and  hydrogen 
comprise  99.6  to  100%  of  liquid  fossil  fuels. 
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their  pure  carbon  form  since  they  are 
themselves  products.  See 
§  261.2(c)(2)(ii).  and  see  proposal  (61  FR 
at  17461). 

Some  commenters  argued  that  no 
comparable  fuels  specifications  should 
be  established  for  pure  hydrocarbon 
compounds  because  pure  hydrocarbons 
will  bum  cleanly.  EPA  disagrees  for  the 
purpose  of  today's  rule  because 
establishing  no  limits  for  Appendix  Vni 
hydrocarbons  would  depart  from  the 
basic  comparable  benchmark  approach 
and  even  relatively  clean-burning 
compounds  may  produce  some  toxic 
emissions.  EPA's  analysis  confirms  that 
these  compounds  are  not  present  in  the 
benchmark  fuels  above  the  minimum 
detection  limits.  However,  it  is 
reasonable  to  assume  that  the  "non- 
detect"  pure  hydrocarbons  could  in  fact 
be  present  in  fossil  fuels  up  to  the 
detection  limit  since  fossil  fuels  are 
comprised  entirely  of  pure 
hydrocarbons.  Therefore,  the  final  rule 
allows  hydrocarbons  in  Appendix  VIII 
to  be  present  at  any  concentration  less 
than  or  equal  to  the  detection  limits  in 
EPA's  analysis.  See  §  261.38(a)(2),  Table 
1. 

Some  commenters  argued  that 
toluene,  a  typical  fuel  component, 
should  be  allowed  without  limitation  in 
comparable  fuels.  As  discussed  above 
for  all  hydrocarbons.  EPA  disagrees 
with  not  establishing  any  limits  on 
toluene,  or  establishing  a  different 
specification  not  based  on  fuel  data, 
because  this  would  depart  from  the 
comparable  benchmark  approach.  EPA 
has  established  the  toluene  specification 
at  the  fuel  data-based  concentration 
found  in  its  benchmark  fuel  analysis. 
However,  because  toluene  can  be  a  fuel 
component,  setting  a  different  data- 
based  specification  for  toluene  may  be 
warranted  at  some  point  in  the  future, 
and  therefore  EPA  will  continue  to 
remain  open  to  considering  further 
action. 

a.  Specification  Levels  for  Undetected 
Oxygenates.  In  addition  to  the  pure 
hydrocarbon  compounds,  EPA  invited 
comment  on  whether  oxygenates  should 
be  allowed  up  to  the  detection  limits  in 
EPA's  analysis  and  on  what  would  be  an 
appropriate  minimum  oxygen-to-carbon 
ratio  to  identify  an  oxygenate.  (61  FR  at 
17461).  Oxygenates  are  organic 
compounds  comprised  solely  of 
hydrogen,  carbon,  and  oxygen  and  can 
serve  as  fuels  or  fuel  additives. 
Examples  of  oxygenates  (not  in 
Appendix  VHI  and  thus  not  RCRA 
regulated)  include  alcohols  such  as 
ethanol,  and  ethers  such  as  methyl  tert- 
butyl  ether  (MTBE).  Appendix  Vin 
oxygenates  are  not  routinely  found  in 
fossil  fuels  and  only  a  few  oxygenates 


were  detected  in  EPA's  sampling  and 
analysis  program. 

Several  commenters  supported 
allowing  oxygenates  at  any 
concentration  less  than  or  equal  to  the 
detection  limit  but  also  argued  that  EPA    . 
should  go  a  step  further  and  set  no 
specification  limits  for  oxygenated 
compounds.  Commenters  argued  that 
oxygenates  (like  isobutyl  alcohol)  bum 
well  and  promote  good  combustion  of 
other  constituents  in  a  fuel.  Again,  for 
the  purpose  of  today's  mle,  EPA 
disagrees  with  not  establishing  any 
limits  on  oxygenates  because  this  would 
depart  from  the  basic  comparable 
benchmark  approach.  EPA's  analysis 
confirms  that  these  compounds  are  not 
present  in  the  benchmark  fuel  above  the 
minimum  detection  limits  and 
establishing  a  specification  without  fuel 
data  containing  oxygenates  would 
depart  from  the  comparable  fuel 
approach.  Furthermore,  oxygenates  are 
Usted  on  Appendix  VIH  for  their  toxicity 
and  in  particular,  one  group  of  organic 
oxygenates,  organic  peroxides,  can  be 
extremely  hazsotlous  to  manage. 
However,  since  most  oxygenates  bum 
well  and  are  not  likely  to  produce 
significant  PICs,  EPA  will  allow  these 
compounds  at  any  concentration  less 
than  or  equal  to  the  detection  limits 
foimd  in  EPA's  analysis. 

EPA  notes  that  the  Qean  Air  Act 
provides  for  the  use  of  some  oxygenates 
(like  isobutyl  alcohol)  as  additives  in 
unleaded  gasoUne  and  it  may  be 
appropriate  to  consider  their  use  in  a 
comparable  fuel.  However,  at  the  time  of 
this  final  rulemaking,  EPA  had  no  fuel 
data  in  which  these  oxygenates  were 
used  as  gasoline  additives  and  thus  was 
not  able  to  set  a  sp)ecification  different 
than  in  today's  final  rule.  As  discussed 
above,  any  approach  without  using  fuel 
data  would  depart  fi^m  the  comparable 
fuel  approach.  However,  setting  data- 
based  specifications  for  certain 
oxygenates  may  be  warranted  at  some 
point  in  the  future,  and  therefore  EPA 
will  continue  to  remain  open  to 
considering  further  action. 

With  regard  to  a  minimum  oxygen-to- 
carbon  ratio  to  define  an  oxygenate,  one 
commenter  recommended  defining 
oxygenates  simply  as  aliphatic 
compounds  comprised  of  carbon, 
hydrogen,  and  oxygen.  If  EPA  was 
intent  on  defining  an  oxygen-to-carbon 
ratio,  other  commenters  recommended  a 
ratio  of  0.266,  which  is  the  ratio  for 
MTBE.  Defining  an  oxygenate  with  a 
minimum  oxygen-to-carbon  ratio  or 
limiting  the  definition  to  only  aliphatics 
is  more  conservative  than  necessary. 
Instead,  EPA  is  defining  an  oxygenate  as 
any  compound  comprised  solely  of 
hydrogen,  carbon,  and  oxygen. 


In  summary,  the  final  mle  allows 
oxygenates,  defined  as  any  compound 
comprised  solely  of  hydrogen,  carbon, 
and  oxygen,  at  any  concentration  less 
than  or  equal  to  the  detection  limits  in 
EPA's  analysis.  See  §  261.38(a)(2),  Table 
1. 

D.  Parameters  for  the  Synthesis  Gas  Fuel 
Exclusion 

In  today's  final  rule,  EPA  is  also 
excluding  from  the  regulatory  definition 
of  solid  waste  (and.  therefore  regulation 
as  hazardous  waste)  a  particular  type  of 
hazardous  waste-derived  fuel,  namely  a 
type  of  synthesis  gas  ("syngas")  fuel 
meeting  particular  specifications.  The 
exclusion  applies  to  syngas  that  results 
from  the  thermal  reaction  of  hazardous 
wastes  by  a  process  designed  to  generate 
both  hydrogen  gas  (H2)  and  carbon 
monoxide  (CO)  as  usable  fuel.  See 
proposal  (61  FR  at  17465), 

Some  commenters  stated  that 
synthesis  gas  fuels  are  beyond  EPA's 
regulatory  authority  because  they  are 
uncontained  gases.  EPA  has  broad 
statutory  authority  to  regulate  fuels 
produced  from  hazardous  wastes.  RCRA 
section  3004  (q)  (1);  see  also  Horsehead 
Resource  Development  Co.  v.  Browner, 
16  F.  3d  1246,  1262  (D.C.  Cir.  1994) 
(broadly  construing  this  authority).  The 
fact  that  syngas  (by  definition)  is  a  gas, 
rather  than  a  solid  or  liquid,  does  not 
appear  to  raise  jurisdictional  issues.  It  is 
still  produced  from  the  hazardous 
wastes  that  are  being  processed 
thermally.  See  §  261.  2  (c)  (2)  (A)  and  (B) 
(defining  such  materials  as  soUd 
wastes).  EPA  believes  its  authority  to  be 
clear  under  these  provisions. 

EPA  also  received  a  number  of 
comments  from  persons  operating 
synthetic  gasification  processes  within 
the  petroleum  industry.  These 
comments  also  argued  that  the  Agency 
was  without  legal  authority  to  regulate 
the  fuel  output  of  these  processes  even 
if  the  processes  use  hazardous  waste  as 
a  feed  material.  The  Agency  has  in  fact 
adjudicated  the  status  under  existing 
regulations  of  such  a  unit,  indicating 
that  while  both  the  process  and  the  fuel 
output  are  within  RCRA  subtitle  C 
jurisdiction,  the  process  is  a  type  of 
exempt  recycling  unit  under  40  CFR 
261.6(c)(1)  and  the  fuel  is  also  exempt 
under  §  261.6(a)(3).  Letter  of  Michael 
Shapiro  (Director  of  Office  of  SoUd 
Waste)  to  William  Spratlin  (Director 
RCRA  Division  EPA  Region  VII)  (May 
25,  1995). 

Upon  reflection,  it  appears  that  these 
petroleum  gasification  operations  may 
be  similar  to  other  within-petroleum 
industry  recycling  activities  that  EPA 
has  proposed  to  exclude  from  Subtitle  C 
jurisdiction  in  the  petroleum  listing  rule 
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proposed  on  November  20.  1995.  60  FR 
57747.  It  therefore  appears  more 
appropriate  to  consider  this  overall 
jurisdictional  issue  in  the  context  of  that 
rulemaking.  However,  EPA  is  not  at  this 
time  limiting  the  synthetic  gas  fuel 
exclusion  insofar  as  it  potentially 
applies  to  the  output  of  gasification 
operations  conducted  as  part  of  normal 
petroleum  refining  (SIC  Code  2911). 
Thus,  these  syngas  fuels  can  also  be 
eligible  for  the  exclusion  in  today's  rule. 

To  ensure  that  any  excluded 
hazardous  waste-derived  syngas 
contains  low  levels  of  hazardous 
compounds  relative  to  levels  in  fossil 
fuels,  the  Agency  is  setting  a  series  of 
syngas  specifications  addressing: 

(1)  physical  specifications: 

— Minimum  Btu  value  (Btu/scf); 

(2)  general  constituent  specifications 
for: 

— Total  halogen  (ppmv) 
— Total  nitrogen  (ppmv) 
— Hydrogen  Sulfide  (ppmv) 

(3)  individual  hazardous  constituent 
specifications,  for: 

— Individual  Appendix  VIII  constituents 
(ppmv) 

1.  Physical  Specifications 

a.  Minimum  Btu  value.  Like  the 
comparable  fuel  specification,  EPA 
proposed  that  syngas  fuel  have  a 
minimum  Btu  value  of  5,000  Btu/lb. 
Commenters  had  several  concerns  with 
this  specification.  First,  commenters 
noted  that  the  heating  value  of  a  gas  is 
almost  universally  measured  in  units  of 
Btu  per  unit  volume  ("scf ').  Second, 
commenters  argued  that  due  to  the 
efficiencies  of  combustion,  a  gas  can  be 
used  as  a  fuel  even  though  its  heating 
value,  when  expressed  in  terms  of  Btu 
per  pound,  is  less  than  5000. 
Commenters  argued  that  using  fuels 
with  significantly  higher  Btu  per  scf 
could  actually  degrade  efficiency  of  gas 
turbine  electric  generation  systems  and 
increase  air  emissions.  For  example, 
syngas  with  a  heating  value  of  5000  Btu 
per  pound  would  have  to  be  diluted  to 
reduce  its  heating  value  to  enable  a 
combustion  turbine  to  meet  NOx 
emission  limits.  Furthermore, 
commenters  argued  that  in  many 
potential  applications,  syngas  produced 
from  hazardous  waste  would  he  used  as 
a  substitute  for  syngas  produced  from 
fossil  fuels  or  syngas  produced  from 
non-hazardous  secondary  materials. 
Syngas  produced  from  coal,  coke,  and 
certain  types  of  secondary  materials, 
with  heating  values  less  than  5000  Btu 
per  pound  (when  expressed  in  these 
terms),  are  currently  used  as  fuels. 

EPA  agrees  with  commenters' 
concerns  with  regard  to  the  heating 


value  of  syngas.  To  set  an  appropriate 
heating  value,  EPA  investigated  the 
heating  values  of  syngas  currently 
manufactiu^d  for  use  as  a  fuel."  For 
fuel  usage  related  purposes,  syngas  is 
classified  as  either  medium-  or  low-Btu 
gases  (medium-Btu  generally  being 
produced  with  pure  oxygen,  low-Btu 
generally  with  air).  Mediimi-Btu  syngas 
generated  from  the  gasification  of  fuels 
(including  coal,  fuel  oil.  biomass, 
municipal  solid  wastes,  plastics,  etc.) 
with  pure  oxygen  typically  has  heating 
values  from  200  to  400  Btu/scf. 
Medium-Btu  syngas  can  typically  be 
used  as  a  fuel  for  power  production  in 
a  gas  turbine.  Low-Btu  syngas  generated 
from  the  gasification  of  fuels  with  air 
has  heating  values  from  about  100  to 
200  Btu/scf.  In  most  cases,  low-Btu 
syngas  does  not  achieve  temperature 
and  expansion  ratios  needed  for 
thermodynamically  efficient  power 
generation.  Low-Btu  syngas  is  usually 
mixed  with  higher  energy  sources  and  is 
not  generally  desired  for  most 
appUcations.  However,  EPA  notes  that 
there  are  certain  specifically  designed 
gas  turbines  (with  very  large  "silo" 
combustion  chambers)  that  can  handle 
very  low-Btu  (100  Btu/scf)  syngases  for 
power  generation.  Thus,  a  heating  value 
of  100  Btu/scf  is  reasonable  for  syngas 
because  it  represents  fuels  used  as 
legitimate  energy  sources.  Therefore, 
EPA  is  establishing  a  minimum  Btu 
value  of  100  Btu/scf  for  synthesis  gas. 
See  §  261.38(b)(1). 

2.  General  Constituent  Specifications 

o.  Total  Halogen  Specification.  As 
proposed,  EPA  is  promulgating  a  total 
halogen  specification  for  synthesis  gas 
fuels  of  less  than  1  ppmv.  Like 
comparable  fuels,  EPA  is  establishing  a 
total  halogen  specification  to  limit  the 
formation  of  halogenated  PICs  from  the 
biuning  of  the  hazardous  waste-derived 
syngas  fuel.  EPA  has  looked  at  syngas 
manufactuired  from  non-hazardous 
waste  sources,  such  as  coal,  and 
concludes  that  1  ppmv  is  a  reasonable 
specification  for  total  halogen  for  a 
synthesis  gas  fuel.  See  §261. 38(b)(2). 

b.  Total  Nitrogen  Specification.  EPA 
proposed  a  total  nitrogen  specification 
of  less  than  1  ppmv  of  total  nitrogen, 
other  than  diatomic  nitrogen  (N2).  Like 
comparable  fuels,  EPA  was  concerned 
about  the  formation  of  nitrogenated  PICs 
from  the  nitrogen  contained  in  the 
hazardous  waste-derived  syngas  fuel. 
Commenters  argued  that  regardless  of 
whether  nitrogen  is  present  in  the 


syngas,  when  syngas  is  burned,  NO, 
NO2  and  NOx  will  always  form,  as 
nitrogen  present  in  the  air  combines 
with  oxygen  in  the  syngas,  the  air  or 
both.  In  addition,  commenters  argued 
that  the  Agency  or  authorized  states 
already  regulate  the  emissions  of  these 
air  pollutants  through  the  issuance  of  air 
permits.  Furthermore,  commenters 
argued  that  nitrogen  in  the  syngas 
would  not  lead  to  the  formation  of  PICs. 

EPA  disagrees  with  the  commenters 
that  a  total  nitrogen  specification  is 
unnecessary  and  believes  that  the 
comments  did  not  address  EPA's 
rationale  for  a  total  nitrogen  limit.  EPA 
is  establishing  a  total  nitrogen 
specification  to  limit  the  formation  of 
nitrogenated  PICs.  Diatomic  nitrogen  is 
not  included  in  a  total  nitrogen 
specification  because  only  organic- 
bound  nitrogen  compounds  are 
expected  to  form  PICs.  However,  a  total 
nitrogen  specification  based  on  syngas 
used  as  a  fuel  is  a  more  appropriate 
specification.  EPA  has  looked  at  syngas 
currently  manufactured  for  use  as  a  fuel 
to  establish  a  total  nitrogen 
specification.  Nitrogen  compoimds  in 
syngas  (other  than  N2)  are  mostly  in  the 
form  of  HCN  or  NH3.  Syngas 
manufactured  from  coal  can  have  HCN 
and  NHj  levels  of  100  to  300  ppmv.  '*  A 
total  nitrogen  specification  of  300  ppmv 
would  ensure  that  concentrations  of 
nitrogenated  PICs  in  waste-derived 
syngas  will  be  no  greater  than  syngas 
manufactured  from  coal.  Therefore,  in 
today's  final  rule,  EPA  is  promulgating 
a  total  nitrogen  specification  of  300 
ppmv,  other  than  diatomic  nitrogen  (N2) 
for  synthesis  gas  fuel.  See  §  261.38(b)(3). 

c.  Hydrogen  Sulfide  Specification. 
EPA  proposed  a  hydrogen  sulfide  (H2S) 
specification  of  10  ppmv  for  syngas 
fuels.  Commenters  argued  that  the  H2S 
specification  is  not  necessary  because 
the  Clean  Air  Act  has  specifications  that 
restrict  the  amount  of  sulfur  that  can  be 
emitted  by  sources  that  would  likely 
bum  syngas  fuel  (i.e.,  boilers, 
combustion  turbines).  In  addition, 
commenters  argued  that  the  potential  of 
facilities  that  bum  syngas  as  a  fuel  to 
emit  sulfur  compounds  is  low  in 
comparison  to  facilities  burning  fossil 
fuels.  For  example,  facilities  that 
produce  power  by  burning  syngas 
produced  from  the  gasification  of  coal 
emit  approximately  one-fifth  of  the  level 
of  sulfur  compounds  emitted  by  similar 
facilities  burning  coal. 

EPA  disagrees  with  the  commenters 
that  no  hydrogen  sulfide  specification 


"  For  further  discussion  see  USEPA.  "Final 
Technical  Support  Document  for  HWC  MACT 
Standards,  Development  of  Comparable  Fuels 
Specifications",  May  1998. 


'*For  further  discussion  see  USEPA,  "Final 
Technical  Support  Document  for  HWC  MACT  Rule, 
Development  of  Comparable  Fuels  Specifications", 
May  199B. 


"For  furtht 
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should  be  promulgated.  EPA  is 
establishing  the  syngas  exclusion  by 
limiting  Part  261  Appendix  VIII 
constituents,  one  of  which  is  hydrogen 
sulfide.  However,  a  more  appropriate 
specification  would  be  based  on  current 
applications  where  syngas  is  used  as  a 
fuel,  rather  than  the  proposed 
specification  of  10  ppmv.  To  set  an 
appropriate  hydrogen  sulfide 
specification.  EPA  investigated  the 
hydrogen  sulfide  levels  in  syngases 
currently  manufactured  from  non- 
hazardous  waste  sources  for  use  as  a 
hiel. 

The  sulfur  content  of  the  material 
used  to  produce  the  syngas  is  converted 
to  almost  entirely  H^S  in  the  gasification 
process,  with  smaller  amounts  of  '^ 
carbonyl  sulfide  (COS).  Syngas 
produced  from  low  sulfur  content 
material  does  not  contain  appreciable 
H2S.  The  HjS  content  of  high  sulfur 
coal-based  syngas  can  be  over  1000 
ppmv.  However,  in  these  cases.  H2S  is 
removed  during  the  gasification  process. 
The  amount  of  H2S  removal  is 
dependent  on  how  the  syngas  will  be 
used.  In  the  case  of  syngas  used  for 
chemical  feedstock,  the  H2S  removal 
can  be  to  a  level  under  1  ppmv.  For  the 
case  of  syngas  used  for  fuel,  H2S 
removal  can  range  to  levels  between  50 
and  200  ppmv  (above  200  ppmv  leads 
to  corrosion  of  down  stream  gas 
handling  equipment,  such  as  turbine 
blades.'^  Thus,  200  ppmv  represents  the 
level  of  H2S  in  gas  currently  used  in 
applications  where  syngas  is  used  as  a 
fuel.  Therefore,  in  this  final  rule,  EPA  is 
promulgating  a  H2S  specification  of  200 
ppmv  for  synthesis  gas  fuels.  See 
§  261.38(b)(4).  EPA  further  notes  that 
H2S  removal  is  considered  as  part  of  the 
gasification  process  and  a  syngas 
generator  is  required  to  meet  the  H2S 
specification  after  this  removal  process. 

3.  Individual  Hazardous  Constituent 
Specifications 

As  proposed,  EPA  is  promulgating 
specifications  of  less  than  1  ppmv  for 
each  hazardous  constituent  listed  in 
Appendix  VIII  of  part  261  (that  could 
reasonably  be  expected  to  be  in  the  gas). 
Having  received  no  comments  to  the 
contrary,  this  a  reasonable  specification 
for  Appendix  VIII  constituents  in  a 
synthesis  gas  fuel.  See  §261. 38(b)(5). 
Since  EPA  is  promulgating  a  total 
halogen  specification  for  syngas  and 
since  this  specification  ensures  that  the 
excluded  syngas  has  less  than  1  ppmv 
of  individual  halogenated  compounds,  a 


"  For  further  discussion  see  USEPA,  "Final 
Technical  Support  Document  for  HWC  MACT  Rule, 
Development  of  Comparable  Fuels  Specifications". 
May  1990. 


syngas  generator  would  not  be  expected 
to  analyze  for  the  individual 
halogenated  compounds  in  Appendix 
VIII.  However,  a  syngas  generator  would 
be  expected  to  analyze  for  the 
individual  nitrogenated  compounds  in 
Appendix  VIII  since  a  total  nitrogen 
specification  of  300  ppmv  would  not 
ensure  that  individual  nitrogenated 
compounds  would  be  limited  to  1 
ppmv.  In  addition,  a  syngas  generator 
would  be  expected  to  analyze  for  the 
Appendix  VIII  constituents  identified  in 
the  comparable  fuels  specification.  See 
§  261.38(a)(2)  Table  1. 

E.  Meeting  the  Comparable  Fuel 
Specifications 

1.  Potential  Applicability  of  Today's 
Rule  to  Specific  Waste  Codes 

The  probability  of  today's  rule  being 
applicable  to  any  specific  hazardous 
waste  is  highly  dependent  upon  the 
waste  codes  assigned  to  that  waste  as 
well  as  the  industry  generating  the 
waste.  In  developing  the  Land  Disposal 
Restrictions  (40  CFR  part  268)  and  in 
developing  the  listings  of  hazardous 
wastes  (40  CFR  part  261),  the  majority 
of  the  listed  hazardous  wastes  were 
analyzed  for  concentrations  of  specific 
hazardous  constituents.  EPA  has  already 
determined  that  the  majority  of  listed 
hazardous  wastes  (i.e.,  those  having 
codes  beginning  with  "F",  "K",  "U"  or 
"P")  are  known  to  contain  at  least  one 
of  the  hazardous  constituents  that  are 
restricted  by  today's  rule  to  "non- 
detect"  levels.  Appendix  VII  to  Part  261 
provides  a  partial  list  of  hazardous 
constituents  that  are  known  to  be 
present  in  each  Listed  Waste  code„  and 
the  Treatment  Standards  for  Hazardous 
Wastes  (40  CFR  268.40)  indicate 
constituents  (and  concentrations)  that 
are  specifically  regulated  for  land 
disposal  for  each  waste  code.  The 
majority  of  these  constituents  and  waste 
codes  are  restricted  to  "non-detect" 
levels  in  today's  rule  and  so  a  potential 
comparable  fuel  containing  these 
constituents  either  could  not  be  used,  or 
would  have  to  be  treated  so  that  the 
hazardous  constituents  are  removed  or 
destroyed  to  non-detect  levels.  See 
treatment  discussion  below.  Section  E.4. 
It  is  possible,  however,  that  an  organic 
solvent  or  oil  could  carry  one  of  these 
codes,  based  on  the  derived-from  rule 
only,  and  could  comply  with  the  limits 
in  today's  rule.  As  such,  EPA  did  not 
restrict  the  application  of  today's  rule  to 
any  waste  code,  except  in  the  case  of 
wastes  listed  for  the  presence  of  dioxins 
or  furans.  See  261.38(c)(12).  However. 
EPA  does  not  expect  that  corrosive  or 
reactive  wastes  would  be  candidate 
comparable  fuels  because  of  the 


detrimental  impacts  on  the  burning  unit 
that  would  occur. 

At  the  same  time,  there  are  specific 
listed  waste  codes  that  EPA  expects  to 
contain  only  those  constituents  for 
which  today's  rule  sets  maximum 
allowable  concentrations.  As  such,  some 
wastes  with  these  codes  would  be  likely 
candidates  for  compliance  with  the 
corresponding  constituent  limits.  These 
applicable  wastes  are  primarily 
expected  to  be:  ignitable  solvent  wastes 
(F003  and  F005),  wastes  from  petroleum 
production  (F037,  F038,  and  K048-51), 
and  wastes  from  coking  operations 
(K060.  K087,  K141-145.  K147  and 
K148).  Table  1  also  lists  a  set  of  U  waste 
codes  and  their  corresponding 
constituents  that  may  be  applicable 
depending  upon  their  concentrations. 

ft  is  expected  that  today's  rule  will 
primarily  be  applied  to  wastes  that  are 
classified  as  hazardous  only  because 
they  exhibit  the  hazardous  characteristic 
of  ignitability  (DOOl)  and/or  corrosivity 
(D002).  In  comparing  the  regulatory 
levels  for  characteristic  metal  wastes 
(D004-D011)  and  the  corresponding 
allowable  limits  for  these  metals  in 
today's  rule,  there  is  an  extremely  small 
window  of  applicability  for  some  wastes 
identified  as  D006  (cadmium)  or  D009 
(mercury)  and  likewise  a  relatively 
small  window  of  applicability  for  some 
IX)08  wastes  (lead).  All  other 
characteristic  metal  wastes  fail  the  limit 
restrictions  for  metals.  D003  wastes  that 
are  classified  as  hazardous  due  to  their 
cyanide  (CN)  content  are  expected,  for 
the  most  part,  to  fail  to  meet  the 
specification  for  total  nitrogen.  Except 
for  DO  18  wastes  (benzene),  wastes  that 
are  characteristic  for  organics  (D012- 
D043)  are  also  expected  to  be  unable  to 
comply  with  either  the  limits  or  the 
"non-detect"  requirements. 

All  wastes  consisting  primarily  of 
alcohols  (e.g.,  ethanol  or  isopropanol), 
petroleum  distillates,  oils,  or  other 
ignitable  organic  liquids)  are  the  most 
likely  candidates  for  applying  today's 
rule.  This  is  quite  logical  in  that  these 
chemicals  tend  to  have  good  fuel  value 
when  compared  to  the  fuels  examined 
for  today's  rule.  The  most  probable 
listed  wastes  that  are  expected  to  be  able 
to  comply  with  today's  rule  are  F003 
and  F005  solvents  (except  those  F005 
wastes  containing  carbon  disulfide, 
pyridine,  or  nitrobenzene).  There  are  an 
additional  number  of  "U"  wastes 
identified  in  Table  2  that  are  also  good 
candidates  for  compliance  with  today's 
rule.  These  chemicals  are  either 
hydrocarbons  or  oxygenated 
hydrocarbons  for  which  today's  rule 
does  not  establish  any  limits. 

Because  of  the  potential  for  cross- 
contamination,  wastes  from  facilities 
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(e.g.,  pesticide  manufacturers  and 
halogenated  solvent  manufacturers) 
known  to  manufacture  concentrated 
forms  of  the  chemicals  restricted  by 
today's  rule,  are  the  most  likely  to 
require  closer  scrutiny  and  testing. 
However,  wastes  generated  by  these 
facilities  that  are  not  expected  to  be 
cross-contaminated  would  include  non- 
contact  solvents,  hydraulic  or 
lubricating  oils,  and  solvent-based 
wastes  from  the  production  of 
unregulated  constituents. 

Table  1  .—Listed  "U"  Wastes  With 
Corresponding  Constituent  Limits 


Constrtuent  fof  wtiich  the  code  was 
listed 


Acetophenone 

Benz[a]anthacene 

Benzene  

Benzo(a)pyrene  

Bis(2-ethylhexyl)  phthalate  

Chrysene  

Creosote  

Cresol  cresylic  acid  (total  cresois)  

Dibenz[a.h]anthracene 

Dt-n-butyl  phthalate  

Diethyl  phthalate 

7,12-Dimethylbenz(a]anthracene 

Di-n-octyl  phthalate 

Fluoranthene 

lndeno(l,2,3-cd)  pyrene  

3-Methylcholanthrene  

Naphthalene  

Toluene  

Acrolein  

Allyl  alcohol 

Endothall  

Propargyl  alcoho* 

Ethyl  methacrylate  

Isobutyl  alcohol 

Isosatrole  

Methyl    ethyl    ketone    (2-Butanone] 

[MEKj. 

Methyl  methacrylate  _ 

1 ,4-Naphthoquinone  

Phenol 

Safrole  

2-Ethoxyethanol      [Ethylene      glycol 

monoethyl  ether). 


Waste 
code 


U004 
U018 
U019 
U022 
U028 
U050 
U051 
U052 
U063 
U069 
U088 
U094 
U107 
U120 
U137 
U157 
U165 
U220 
P003 
POOS 
P088 
P102 
U118 
U140 
U141 
U159 

U162 
U166 
U188 
U203 
U359 


Table  2.— Listed  "U"  Wastes  With 
No  Corresponding  Constituent 
Limits 


Constituent  for  which  the  waste  was 

listed 


Acetaldehyde  (Ethanal) 

Acetone  [2-Propanone] 

2-Acetylaminofluorene  [2-AAF) 

Acrylic  add  

Benz[c)acndine  

n-Butyl  alcohol  [n-Butanol]  

Cartxjn  oxytluofide  

Crotonaldehyde  

Cumene  [Isopropyl  benzene]  . 

Cydohexane  

Cydohexanone  


Waste 
code 


U001 
U002 
U005 
U008 
U016 
U031 
U033 
U053 
U055 
U056 
U057 


Table  2.— Listed  "U"  Wastes  With 
No  Corresponding  Constituent 
Limits — Continued 


Constituent  for  whch  the  waste  was 
listed 


Dibenzo(a,l]pyrene 

1 .2:3,4-Diepoxybutane  [2,2'-BioxJrane) 
oc.ot-Dimethyl  t>enzyl  hydroperoxide  ... 

2,4-Dimethylphenol  

Dimethyl  phthalate 

1,4-Dioxane  [1,4-Diethyleneoxtde)  

Ethyl  acetate 

Ethyl  acrylate  

Ethylene  oxide 

Ethyl  ether  

Formaldehyde 

Formic  Add 

Furan  

Furfural  

Glycidylaldehyde 

Maleic  anhydnde  

Methanol  

Methyl  ethyl  ketone  peroxide  

Methyl   isobutyl   ketone   [4-Methy(-2- 

pentanone). 

ParaWehyde 

1 .3-Pentadiene  

Phthalic  anhydride  

Quinone  [p-Benzoquinone] 

Resorcino) 

Tetrahydrofuran  

Xylenes,    mixed    isomers    p(yenes, 

total). 


Waste 
code 


U064 
U085 
U096 
U101 
U102 
U108 
U112 

una 

U115 
U117 
U122 
U123 
U124 
U125 
U126 
U147 
Ut54 
U160 
U161 

U182 
U186 
U190 
U197 
U201 
U213 
U239 


2.  General 

The  proposal  provided  several 
methods  by  which  a  hazardous  waste 
could  qualify  as  a  comparable  fuel.  The 
final  rule  retains  these  methods  and 
adds  clarifying  conditions  to  ensure  that 
the  methods  do  not  violate  existing 
policy  with  regard  to  blending  and 
treatment.  The  person  claiming  that  a 
hazardous  waste  meets  the  exclusion 
criteria  of  this  rule  will  be  referred  to  as 
the  "comparable  fuel  generator,"  in  the 
case  of  excluded  liquid  fuel,  or  "syngas 
fuel  generator,"  in  the  case  of  excluded 
syngas  fuel.  In  today's  final  rule,  a 
hazardous  waste  can  meet  the 
comparable  fuel  hazardous  constituent, 
heating  value  and  viscosity 
specifications  of  §  261.38(a)  in  several 
ways.  However,  in  each  case,  the 
generator  claiming  the  exclusion  is 
responsible  for  demonstrating 
eligibility.  In  addition,  just  meeting  the 
hazardous  constituent,  heating  value 
and  viscosity  specifications  would  not 
qualify  a  hazardous  waste  for  the 
exclusion.  The  implementation 
requirements  of  §  261.38(c)  (e.g., 
notification,  certification,  sampling  and 
analysis,  recordkeeping)  must  also  be 
satisfied  for  a  hazardous  waste  to  be 
excluded  as  a  comparable  fuel. 

A  waste  can  meet  the  §  261.38(a)(2) 
hazardous  constituent  specification  if 


the  hazardous  waste  "as  generated,"  i.e. 
without  any  processing,  blending  or 
other  alteration:  (a)  Meets  the  hazardous 
constituent  specification;  or  (b)  does  not 
meet  the  hazardous  constituent 
specification,  but  undergoes  treatment, 
pursuant  to  §  261.38(c)(4),  so  that  the 
hazardous  constituents  of  concern  are 
destroyed  or  removed  to  concentrations 
that  meet  the  exclusion  specification. 

A  waste  can  meet  the  §  261.38(l)(i) 
heating  value  specification  if  the 
hazardous  waste  as  generated  without 
processing:  (a)  Meets  the  heating  value 
specification;  or  (b)  does  not  meet  the 
hazardous  constituent  specification,  but 
undergoes  treatment,  pursuant  to 
§  261.38(c)(4),  that  destroys  or  removes 
material  to  increase  the  heating  value  to 
meet  the  exclusion  specification. 

A  waste  can  meet  the  §  261.38(a)(l)(ii) 
viscosity  specification  if  the  hazardous 
waste  as  generated  without  processing: 
(a)  Meets  the  viscosity  specification;  (b) 
does  not  meet  the  viscosity 
specification,  but  through  blending, 
pursuant  to  §  261.38(c)(3)  with  fossil 
fuel,  another  excluded  comparable  fuel, 
or  other  non-waste  changes  the  viscosity 
to  meet  the  exclusion  specification;  or 
(c)  does  not  meet  the  viscosity 
specification,  but  undergoes  treatment, 
pursuant  to  §  261.38(c)(4)  that  destroys 
or  removes  material  to  decrease  the 
viscosity  to  meet  the  exclusion 
specification. 

3.  Blending 

Commenters  supported  allowing  the 
blending  of  a  hazardous  waste  that 
meets  the  constituent  and  heating  value 
specifications  for  the  purpose  of 
decreasing  viscosity.  However, 
commenters  were  concerned  that 
blending  could  dilute  toxic  constituents 
and  said  that  blending  should  only  be 
allowed  if  toxic  constituents  in  the 
hazardous  waste  would  not  be  diluted. 
In  today's  final  rule,  the  Agency  allows 
an  as-generated  hazardous  waste,  which 
meets  the  hazardous  constituent  and 
heating  value  specifications,  but  does 
not  meet  the  viscosity  specification,  to 
be  blended  to  meet  the  viscosity 
specification  (see  §  261.38(a)).  The 
generator  must  document  that  the 
hazardous  waste,  as  generated  without 
processing,  meets  the  hazardous 
constituent  and  heating  value 
specifications  prior  to  any  blending.  It  is 
also  the  responsibility  of  the  generator 
to  document  that  the  blending  does  not 
violate  the  dilution  prohibition  of 
§  261.38(c)(6).  This  provision  states  that 
the  hazardous  constituent  and  heating 
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value  specifications  cannot  be  met 
through  dilution;  i.e.  they  can  only  be 
met  through  treatment  which  destroys 
or  removes  hazardous  constituents,  or 
by  the  waste  as-generated.  See  generally 
61  PR  at  15586-87  (April  8,  1996) 
(extending  dilution  prohibition  in 
§  268.3  to  include  combustion  of 
inorganic  wastes).  Allowing  blending  to 
meet  the  hazardous  constituent  or 
heating  value  specitication  simply 
increases  the  amounts  of  hazardous 
constituents  emitted  when  the  fuels  are 
burned,  and  would  increase  these 
amounts  above  those  emitted  if  fossil 
fuels  were  burned  instead.  This  is  at 
inconsistent  with  the  whole  premise  of 
comparable  fuels,  and  also  is 
inconsistent  with  the  section  3004(m) 
hazardous  waste  treatment  provisions 
(which,  although  not  directly 
applicable,  articulate  important  overall 
statutory  objectives)  which  require 
hazardous  constituents  to  be  removed  or 
destroyed  by  treatment,  not  diluted. 
Chemical  Waste  Management  v.  EPA, 
976  F.  2d  2.  16  P.C.  Cir.  1992).  As 
noted  earlier,  such  burning  can  be 
viewed  as  part  of  the  waste  management 
problem,  and  EPA  may  validly 
condition  the  exclusion  to  prevent  that 
result. 

Blending  of  a  hazardous  waste 
pursuant  to  §  261.38(c)(3)  to  meets  the 
viscosity  specification  obviously  may  be 
performed  only  in  regulated  units:  at  a 
permitted  RCRA  treatment,  storage 
facility;  a  regulated  interim  status 
treatment,  storage  facility;  or  at  a  90-day 
generator  unit  meeting  the  requirements 
of  §262.34. 

4.  Treatment 

Commenters  also  supported  the 
proposal  to  allow  a  hazardous  waste  to 
be  treated  to  meet  the  comparable  fuel 
specifications.  Many  of  the  same 
commenters  also  expressed  concerns 
that  any  treatment  allowed  should 
reduce  emissions  of  hazardous 
constituents,  i.e.  treatment  must  destroy 
or  remove  the  constituents  or  materials 
of  concern.  The  Agency  agrees,  and 
§  261.38(c)(4)  specifically  states  that 
only  treatment  which  destroys  or 
removes  hazardous  constituents  or 
materials  is  permissible.  Moreover,  as 
noted  above,  the  waste  remains  subject 
to  subtitle  C  control  during  treatment 
and  thus  treatment  can  only  occur  in 
regulated  units.  (Treatment  by  blending 
to  meet  the  viscosity  si>ecification 
likewise  can  only  occur  in  regulated 
imits,  for  the  same  reason.) 

It  is  the  responsibility  of  the  generator 
claiming  the  exclusion  to  demonstrate 
eligibility.  See  generally  §  261.2(f).  It 
should  be  noted  that  just  meeting  the 
hazardous  constituent,  heating  value 


and  viscosity  specifications  would  not 
qualify  a  hazardous  waste  for  the 
exclusion;  the  implementation 
requirements  of  §  261.38(c)  (e.g., 
notices,  certification,  sampling  and 
analysis,  recordkeeping,  etc.)  also  must 
be  satisfied  for  a  hazardous  waste  to  be 
excluded  as  a  comparable  fuel.^The 
person  that  treats  the  hazardous  waste 
to  generate  a  comparable  fuel  must  also 
demonstrate  that  the  treatment  of  the 
hazardous  waste  destroys  or  removes 
the  hazardous  constituents  or  materials 
of  concern  from  the  waste.  The  treater 
must:  (1)  E>ocument  that  the  imit  that 
will  treat  the  hazardous  waste  has  been 
demonstrated  to  effectively  remove  or 
destroy  the  hazardous  constituents  (at 
the  levels  present  in  the  waste)  or 
materials  of  concern  from  the  type  of 
waste  being  treated:  or  (2)  treat  the 
waste  in  a  unit  that  removes  or  destroys 
the  constituents  of  concern,  then 
reanalyze  the  waste,  in  accordance  with 
the  requirements  of  §  261.38(c)(8),  to 
docvm[ient  that  the  constituent 
specifications  have  been  satisfied. 

If  a  hazardous  waste  is  treated  to 
produce  a  comparable  fuel,  only  the 
waste-derived  fuel  would  be  excluded 
from  RCRA  subtitle  C  regulation  upon  a 
determination  that  it  met  the 
specification.  The  hazardous  waste 
would  be  regulated  under  Subtitle  C 
from  the  point  of  generation  until  the 
generation  of  a  comparable  fuel  that 
meets  the  exclusion  specifications  and 
implementation  requirements.  This 
means  that  the  generation,  transport, 
storage,  and  treatment  of  the  hazardous 
waste,  until  exclusion  as  a  comparable 
fuel,  remains  subject  to  applicable 
Subtitle  C  regulations. 

In  addition,  residuals  from  the 
treatment  of  a  hazardous  waste  remain 
solid  waste  and,  if  hazardous,  are 
subject  to  appUcable  Subtitle  C 
regulations.  Thus,  if  comparable  fuel  is 
produced  from  treatment  of  listed 
hazardous  waste,  the  wastes  from  that 
process  are  automatically  hazardous  by 
virtue  of  the  derived  from  rule.  (See  the 
derived-from  rule  in  §  261.2(d).) 

F.  Meeting  the  Syngas  Specifications 

Commenters  felt  the  prop>osal  was  not 
very  specific  in  describing  ways  in 
which  a  syngas  fuel  could  be  generated 
from  hazardous  waste.  The  final  rule 
makes  clear  that  a  hazardous  waste  can 
meet  the  syngas  fuel  constituent  and 
heating  value  specifications  through  the 
treatment  of  the  hazardous  waste.  As 
with  comparable  fuels,  it  is  the 
responsibility  of  the  generator  claiming 
the  exclusion  to  demonstrate  eligibility. 
The  treatment  of  a  hazardous  waste  to 
generate  a  syngas  fuel  can  occur  in 
either:  (1)  A  unit  subject  to  applicable 


Subtitle  C  treatment,  storage  and 
disposal  requirements  (i.e..  Parts  §  264, 
§  265  or  §  262.34);  or  (2)  a  recycling  unit 
exempt  under  §  261.6(c). 

The  generator  of  the  syngas  fuel  must 
demonstrate  that  the  treatment  of  the 
hazardous  waste  destroys  or  removes 
the  hazardous  constituent  of  concern 
from  the  waste.  A  generator  of  syngas 
fuel  from  the  treatment  of  hazardous 
waste  must:  (1)  Document  that  the  unit 
that  will  process  the  hazardous  waste 
has  been  demonstrated  to  effectively 
remove  or  destroy  the  hazardous 
constituents  of  concern  from  the  type  of 
waste  being  treated;  and  (2)  process  the 
hazardous  waste  in  a  unit  that  removes 
or  destroys  the  constituents  of  concern, 
then  analyze  the  waste  in  accordance 
with  the  requirements  of  §  261.38(c)(8) 
to  document  that  the  exclusion 
specifications  have  been  satisfied.  If  a 
hazardous  waste  is  processed  to 
produce  a  syngas  fuel  that  meets  the 
exclusion  specifications,  only  the 
syngas  fuel  would  be  excluded  from 
RCRA  subtitle  C  regulation. 

In  addition,  resioiuals  from  the 
treatment  of  a  hazardous  waste  to 
generate  an  excluded  syngas  fuel  remain 
solid  waste  and  are  subject  to  applicable 
Subtitle  C  regulations  if  they  are  also 
hazardous  wastes.  Residuals  from  the 
treatment  of  a  listed  hazardous  waste  to 
generate  a  syngas  fuel  remain  hazardous 
wastes  due  to  the  derived-from  rule:  the 
residuals  are  derived  from  treatment  of 
listed  hazardous  wastes. 

G.  Sampling  and  Analysis 

Commenters  expressed  concern  that 
the  Agency  proposed:  (1)  To  initially 
require  samphng  and  analysis  for  all 
Appendix  VTII  constituents;  (2)  to 
require  the  use  of  SW-846  methods  to 
conduct  sampling  and  analysis  of 
Appendix  VHI  constituents;  and  (3)  to 
also  require  the  use  of  the  same  methods 
for  syngas  as  for  comparable  fuels.  In 
response  to  commenters  concerns,  the 
Agency  is  finaUzing  the  following 
approaches  to  sampling  and  analysis  of 
comparable  fuel  and  syngas  fuel. 

1.  Use  of  Process  Knowledge 

A  majority  of  commenters  believed 
that  EPA  should  allow  the  use  of 
process  knowledge  under  limited 
circumstances  in  determining  which 
constituents  to  test  for  in  the  initial  scan 
as  well  as  any  follow  up  testing.  The 
Agency  agrees  with  commenters. 
Generators  of  hazardous  wastes  should 
have  adequate  knowledge  of  their  waste 
to  allow  the  use  of  process  knowledge 
in  determining  which  constituents  may 
and  may  not  be  present  in  their  waste. 

The  use  of  process  knowledge  may 
only  be  used  by  the  original  generator  of 
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the  hazardous  waste.  If  the  generator  of 
the  hazardous  waste  and  generator  of 
the  comparable/syngas  fuel  are 
different,  then  the  generator  of  the 
comparable/syngas  fuel  may  not  use 
process  knowledge  to  determine  that 
constituents  are  not  present  in  the 
waste.  The  generator  of  the  comparable/ 
syngas  fuel,  if  not  the  original  generator 
of  the  hazardous  waste,  must  test  for  all 
of  the  constituents  and  properties  in 
§  261.38(a)(2)  Table  1  of  the  regulations. 
This  is  because  the  Agency  believes  that 
only  the  original  generator  may  have 
intimate  knowledge  of  the  constituents 
in  the  waste  to  make  such  a 
determination.  See  §  268.7,  where  EPA 
uses  the  same  approach  for  analyzing 
compliance  with  LDR  treatment 
standards;  see  also  Hazardous  Waste 
Treatment  Council  v.  EPA.  886  F.  2d 
355,  368-71  (D.C.  Cir.  1989)  (upholding 
this  approach). 

Therefore,  the  final  rule  allows  the 
use  of  process  knowledge  under  certain 
circumstances.  Today's  rule  requires 
testing  for  all  constituents  except  those 
the  initial  generator  of  the  hazardous 
waste  determines  should  not  be  present 
in  the  waste.  The  following  cannot  be 
determined  to  "not  be  present"  in  the 
waste:  (1)  A  hazardous  constituent  that 
causes  the  waste  to  exhibit  the  toxicity 
characteristic  for  the  waste  or  hazardous 
constituents  that  were  the  basis  for  the 
listing  of  the  waste;  (2)  a  hazardous 
constituent  detected  in  previous 
analysis  of  the  waste;  (3)  a  hazardous 
constituent  introduced  into  the  process 
that  generates  the  waste;  or  (4)  a 
hazardous  constituent  that  is  a 
byproduct  or  side  reaction  to  the 
process  that  generates  the  waste. 

It  is  the  responsibility  of  the  original 
generator/comparable  ^lel  generator  to 
document  their  claim  that  specific 
hazardous  constituents  meet  the 
exclusion  specifications  based  on 
process  knowledge.  Regardless  of  which 
method  a  generator  uses,  testing  or 
process  knowledge,  the  generator  is 
responsible  for  ensuring  that  the  waste 
meets  all  constituent  specifications  at 
all  times.  If  at  any  time  the  comparable 
fuel  fails  to  meet  any  of  the 
specifications,  that  fuel  is  in  violation  of 
Subtitle  C  requirements. 

2.  Waste  Analysis  Plan 

As  in  the  proposal,  the  final  rule 
requires  comparable  fuel  generators  to 
develop  a  waste  analysis  plan  prior  to 
sampling  and  analysis  of  their 
hazardous  waste  to  determine  if  the 
waste  meets  the  exclusion 
specifications.  This  is  consistent  with 
the  usual  requirement  throughout  the 
Subtitle  C  rules  that  persons  generating 
and  treating  hazardous  waste  must 


prepare  a  waste  analysis  plan.  See,  e.g. 
§  264.13  (general  waste  analysis  plans) 
and  §  268.7(a)(4)  (requiring  even 
generators  using  90-day  units  for 
treatment  to  prepare  waste  analysis 
plans  with  respect  to  hazardous  waste 
prohibited  from  land  disposal).  To 
ensure  that  the  chemical/physical 
measurements  of  the  waste  are 
sufficient,  accurate  and  precise,  the 
Agency  is  requiring  comparable  fuel 
generators  to  develop  a  waste  analysis 
plan,  and  suggest  doing  so  in 
accordance  with  Agency  guidance. 
Chapter  Nine  of  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods"  (SW-846)  addresses 
the  development  and  implementation  of 
a  scientifically  credible  sampling  plan. 
Chapter  One  of  SW-846  describes  the 
basic  elements  to  be  included  in  a 
Quality  Assurance  Project  Plan  (QAPP), 
as  well  as  information  describing  basic 
quality  assurance  (QA)  and  quality 
control  (QC)  procedures.  Chapter  Two 
of  SW-846  aids  the  analyst  in  choosing 
the  appropriate  methods  for  samples, 
based  upon  sample  matrix  and  the 
analytes  to  be  determined. 

Comparable  fuel  generators  may  want 
to  follow  the  SW-846  guidance  in 
developing  their  waste  analysis  plans. 
As  specified  in  the  recordkeeping 
section  of  the  rule  (§261.38(c)(10))  the 
generator  also  must  have  documentation 
of  the:  (1)  Sampling,  analysis,  and 
statistical  analysis  protocols  that  were 
employed;  (2)  sensitivity  and  bias  of  the 
measurement  process;  (3)  precision  of 
the  analytical  results  for  each  batch  of 
waste  tested;  and  (4)  results  of  the 
statistical  analysis. 

3.  Methods  To  Analyze  Comparable 
Fuels 

In  the  proposal,  EPA  required  the  use 
of  SW-846  methods  for  the  samphng 
and  analysis  of  wastes  to  determine  if 
the  waste  meets  the  comparable  fuel 
exclusion  constituent  specifications. 
Based  on  commenter  response  and  the 
Agency's  overall  increased  use  of 
alternative  methods  to  those  specified  in 
SW-846,  the  final  rule  allows  the  use  of 
alternate  methods  that  meet  the 
performance  based  criteria  in  section 
§  261.38(c)(8). 

The  approach  allows  comparable/ 
syngas  fuel  generators  to  use  any 
reliable  analytical  method  to 
demonstrate  that  no  constituent  of 
concern  is  present  at  concentrations 
above  the  specification  levels.  It  is  the 
responsibility  of  the  generator  to  ensure 
that  the  sampling  and  analysis  is 
tmbiased,  precise,  and  representative  of 
the  waste.  For  the  waste  to  be  eligible 
for  exclusion,  a  generator  must 
demonstrate  that:  (1)  Each  constituent  of 


concern  is  not  present  above  the 
specified  specification  level  at  the  95% 
upper  confidence  limit  around  the 
mean;  and  (2)  the  analysis  could  have 
detected  the  presence  of  the  constituent 
at  or  below  the  specified  specification 
level  at  the  95%  upper  confidence  limit 
around  the  mean.  (See  Guidance  for 
Data  Quality  Assessment — Practical 
Methods  for  Data  Analysis,  EPA  QA/G- 
9,  January  1998,  EPAy600/R-96/084). 

The  Agency  will  consider  that  the 
exclusion  level  was  achieved  in  the 
waste  matrix  if  an  analysis  in  which  the 
constituent  is  spiked  at  the  exclusion 
level  indicates  that  the  analyte  is 
present  at  that  level  within  analytical 
method  performance  limits  (e.g.,  bias 
and  precision).  In  order  to  determine  the 
performance  limits  for  a  method,  EPA 
recommends  following  the  quality 
control  (QC)  guidance  provided  in 
Chapters  One  and  Two  of  SW-846,  and 
the  additional  QC  guidance  provided  in 
the  individual  methods. 

The  Office  of  Solid  Waste's  (OSW) 
standing  policy  on  the  Appropriate 
Selection  and  Performance  of  Analytical 
Methods  for  Waste  Matrices  Considered 
to  be  "Difficult-to-Analyze"  was  stated 
in  a  January  31, 1996  memorandum 
from  Barnes  Johnson,  Director  of  the 
Economics,  Methods,  and  Risk 
Assessment  Division,  to  James  Berlow, 
Director  of  the  Hazardous  Waste 
Minimization  and  Management 
Division.  The  following  excerpts  are 
appropriate  to  this  rulemaking. 

madequate  recovery  of  target  analytes 
from  the  RCRA-regulated  waste  matrices 
of  concern  demonstrates  that  the 
analytical  conditions  selected  are 
inappropriate  for  the  intended 
application.  Proper  selection  of  an 
appropriate  analytical  method  and 
analytical  conditions  (as  allowed  by  the 
scope  of  that  method)  are  demonstrated 
by  adequate  recovery  of  spiked  analytes 
(or  surrogate  analytes)  and  reproducible 
results.  Quality  control  data  obtained 
must  also  reflect  consistency  with  the 
data  quality  objectives  and  intent  of  the 
analysis. 

(a)  For  extractable  organics  in 
standard  RCRA  matrices,  e.g., 
groundwater,  aqueous  leachates,  soils, 
OSW  considers  a  sample  preparation 
method  appropriate  for  use  if  it 
generates  an  analyte  recovery  of  70%  or 
greater  (Method  8270C,  Sec.  1.1).  For 
extractable  organics  in  "difficult 
matrices",  e.g.,  sludges,  ash,  stabilized 
wastes,  OSW  considers  a  sample 
preparation  method  appropriate  for  use 
if  it  generates  an  analyte  recovery  of 
50%  or  greater. 

(b)  For  volatile  organics,  using  relative 
recoveries,  i.e.,  standard  curves 
established  by  purge-and-trap,  or  other 
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techniques  for  the  prejiaration  of 
standards,  OSW  considers  a  sample 
preparation  method  appropriate  if  it 
generates  a  relative  analyte  recovery  of 
80%  or  greater  (Methods  8260B,  801 5B). 
(c)  For  inorganic  analytes  in  almost  all 
matrices,  an  absolute  recovery  and 
precision  of  80-120%  can  generally  be 
achieved  with  the  proper  choice  of  acid 
digestion  procedure  and  determinative 
method  for  the  analyte  of  interest." 

4.  Syngas  Waste  Analysis  Plan  and 
Analysis  Methods 

a.  General.  EPA  is  concerned  that 
tested  and  generally  accepted  methods 
may  not  exist  for  the  sampling  and 
analysis  of  gases  from  pressurized 
systems  that  will  ensure  an  accurate, 
unbiased,  and  precise  representation  of 
the  hazardous  constituents  present  in 
the  gas. 

Hazardous  constituents  present  in  a 
gas  at  high  pressure  and  high 
temperature  may  be  difficult  to  analyze 
accurately  due  to  possible  physical  and 
chemical  changes  in  the  constituents 
when  a  sample  is  drawn  into  a  low 
pressure  and  temperature  environment 
for  analysis.  For  example,  some 
constituents,  while  present  as  a  gas 
under  high  pressure  and  temperature, 
may  solubilize  into  liquids  that  have 
condensed  or  adhere  to  the  sampling 
components  as  the  pressure  and 
temperature  drops  in  the  sampling 
device.  If  this  were  to  occur,  the 
analysis  of  the  sampled  gas  would  not 
accurately  represent  the  concentrations 
of  the  constituents  in  the  original  gas. 

The  Agency  also  shares  the  general 
concern  stated  in  comments  that 
enforcement  of  the  exclusion 
specifications  could  be  compromised 
because  of  the  difHculty  in  applying  or 
potential  absence  of  accepted  sampling 
and  analysis  methods  for  these  gases. 
Therefore,  the  final  rule  requires  syngas 
generators  to  submit  for  approval,  prior 
to  sampling  and  analysis,  a  waste 
analysis  plan  to  the  appropriate 
regulatory  authority  (see 
§  261.38(c)(7)(iii)).  At  a  minimum,  the 
plan  must  specify:  (1)  The  parameters 
for  which  each  hazardous  waste  will  be 
analyzed  and  the  rationale  for  the 
selection  of  those  parameters:  (2)  the 
test  methods  which  will  be  used  to  test 
for  these  parameters;  (3)  the  sampling 
method  which  will  be  used  to  obtain  a 
representative  sample  of  the  waste  to  be 
analyzed;  and  (4)  the  frequency  with 
which  the  initial  analysis  of  the  waste 
will  be  reviewed  or  repeated  to  ensure 
that  the  analysis  is  accurate  and  up  to 
date;  and  (5)  if  process  knowledge  is 
used  in  the  waste  determination,  any 
information  prepared  by  the  facility 


owner  or  operator  in  making  such 
determination. 

b.  Analysis.  A  syngas  fuel  generator 
also  may  use  the  performance-based 
approach  (§  261.38(c)(8))  to  demonstrate 
that  the  performance  of  the  methods 
selected  is  appropriate  to  meet  the 
exclusion  specifications  (as  described  in 
3  above).  Guidance  on  demonstration  of 
appropriate  method  performance  can  be 
found  in  Chapter  One  of  SW-«46  and 
the  Quality  Control  sections  of  the 
individual  methods. 

5.  Non-Detects 

EPA  proposed  that  for  a  waste  to  meet 
a  non-detect  standard,  the  analysis  must 
achieve  a  detection  limit  equal  to  or  less 
than  the  EPA  specified  number  and  also 
not  detect  the  constituent  of  concern  in 
the  waste  (61  FR  17358).  However,  some 
commenters  believe  that  the  Agency 
should  develop  numerical  levels  for 
each  parameter  in  the  benchmark  where 
results  are  "non-detect."  They  are 
concerned  that  a  potential  comparable 
fuel  that  has  any  measurable  levels  of 
Appendix  Vm  constituents  below  the 
Agency's  detection  limits  would  not 
qualify  as  a  comparable  fuel. 

The  final  rule  maintains  the  proposed 
approach  for  non-detect  constituent 
specifications,  except  in  the  case  of 
metals,  hydrocarbons  and  oxygenates 
(see  Section  C.  above).  The  Agency 
believes  that  allowing  concentrations  of 
constituents  not  found  in  the 
benchmark  fuels  to  be  present  in  the 
comparable  fuel  is  counter  to  the 
comparable  approach  and  could  allow 
higher  emissions  of  toxic  compounds 
from  burning  excluded  waste  than  from 
benchmark  fuels.  Additionally, 
commenters  noted  that  the  detection 
limit,  referenced  as  the  "maximimi" 
detection  limit,  should  more  accurately 
be  referred  to  as  the  "minimum" 
detection  limit  that  must  be  achieved. 
The  Agency  agrees  and  the  final  rule 
requires  that  analysis  for  a  constituent 
with  a  specification  of  non-detect  must: 
(1)  Meet  a  detection  limit  at  or  less  than 
the  minimum  required  detection  limit 
listed  for  the  constituent;  and  (2)  not 
detect  the  constituent  of  concern  in  the 
waste  (see  §  261.38(a)  and  (b)). 

Commenters  also  indicated  that  it 
may  be  difficult  to  achieve  the  detection 
limits  specified  for  the  non-detect 
specifications.  The  Agency  continues  to 
believe  that  the  detection  limits  can  be 
met.  This  is  due  in  part  to  the  fact  that 
the  detection  limits  are  primarily  based 
on  the  limits  found  for  the  No.  6  fuel  oil 
analysis.  EPA  believes  that  the  matrix 
for  No.  6  fuel  oil  is  a  more  difficult 
matrix  to  analyze  than  what  the  Agency 
believes  will  be  the  matrix  for  the 
majority  of  comparable  fuels — a  light 


solvent  matrix.  In  addition,  to  assist 
generators  who  may  have  difficult 
matrices  to  analyze,  the  final  rule 
provides  the  latitude  to  use  any  method 
that  will  ensure  an  unbiased  and  precise 
analysis  of  the  waste. 

H.  Notification,  Certification,  and 
Documentation 

1.  Who  Must  Make  the  Exclusion 
Notification 

The  person  claiming  that  a  hazardous 
waste  meets  the  exclusion  criteria  of 
this  rule  is  known  as  the  "comparable 
fuel  generator"  in  the  case  of  excluded 
liquid  fuel  or  "syngas  fuel  generator"  in 
the  case  of  excluded  syngas  fuel.  The 
comparable/syngas  fuel  generator  need 
not  be  the  person  who  originally 
generates  the  hazardous  waste.  The 
comparable/syngas  fuel  generator  can  be 
the  first  person  who  documents  and 
certifies  that  a  specific  hazardous  waste 
meets  the  exclusion  criteria. 

2.  Notification  Requirements 

Most  commenters  agreed  with  the 
proposal  that  a  one-time  notification 
was  appropriate:  however,  some 
commenters  said  that  the  exclusion 
should  not  be  self-implementing  and 
should  require  some  type  of  review  and 
approval  by  the  implementing  authority. 
The  Agency  continues  to  believe  that  a 
one-time  notification  in  combination 
with  the  other  requirements  of  this 
section,  gives  sufficient  notice  to  the 
regulating  officials  (i.e.,  State  RCRA  and 
CAA  officials).  Since  this  is  a  self- 
implementing  exclusion,  in  order  to 
ensure  delivery,  the  notification  must  be 
sent  certified  mail  and  until  the 
notification  of  exclusion  is  received  the 
waste  is  still  a  hazardous  waste  and 
must  be  managed  as  such.  Only  after  the 
receipt  of  such  notification  that  the 
hazardous  waste-derived  fuel  meets  the 
requirements  of  this  rule  is  the  waste 
excluded  and  free  to  be  managed  in 
accordance  with  the  requirements  for  a 
comparable  or  syngas  fuel.  If  a 
comparable/syngas  fuel  generator  loses 
its  exclusion,  the  generator  must 
renotify  for  the  exclusion,  after  coming 
into  compliance  with  the  requirements 
of  this  section.  If  necessary  the  generator 
must  also  comply  with  any  applicable 
Subtitle  C  requirements  for  the  waste. 

a.  EPA  Regional  or  State  Notification. 
Prior  to  managing  any  waste  as  an 
excluded  comparable/syngas  fuel  under 
this  section,  the  generator  must  send  to, 
in  States  not  authorized  to  implement 
this  Section,  the  EPA  Regional  RCRA 
and  CAA  Directors,  and,  in  authorized 
States,  to  the  State  RCRA  and  CAA 
Directors.  The  notification  of  the 
exclusion  claim  should  be  sent  via 
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certified  mail,  or  other  mail  service  that 
provides  written  confirmation  of 
delivery.  Notification  of  the  RCRA  and 
CAA  Directors  will  provide  notification 
of  the  exclusion  and  appropriate 
documentation  to  both  the  RCRA  and 
CAA  implementing  officials.  The 
Agency's  intent  is  for  copies  of  the 
exclusion  information  to  reach  both  the 
RCRA  and  CAA  implementing  officials 
because  of  the  nature  of  this  exclusion — 
a  RCRA  excluded  waste  being  burned  in 
CAA  regulated  units.  If  the  comparable/ 
syngas  is  to  be  burned  in  a  State  other 
than  the  generating  State,  then  the 
comparable/syngas  fuel  generator  must 
also  provide  notification  to  that  State's 
or  Region's  RCRA  and  CAA  Directors. 

The  notification  shall  contain  the 
following  items:  (1)  The  name,  address, 
and  RCRA  ID  number  of  the  person/ 
facility  claiming  the  exclusion;  (2)  the 
applicable  EPA  Hazardous  Waste  Codes 
for  the  hazardous  waste;  (3)  the  name 
and  address  of  the  units,  meeting  the 
requirements  of  §  261.38(c)(2).  that  will 
bum  the  comparable/syngas  fuel;  and 
(4)  the  following  statement  signed  and 
submitted  by  the  person  claiming  the 
exclusion  or  his  authorized 
representative: 

Under  penalty  of  criminal  and  civil 
prosecution  for  making  or  submitting 
false  statements,  representations,  or 
omissions,  I  certify  that  the 
requirements  of  40  CFR  261.38  have 
been  met  for  all  waste  identified  in  this 
notification.  Copies  of  the  records  and 
information  required  at  40  CFR 
261.38(c)(10)  are  available  at  the 
comparable/syngas  fuel  generator's 
facility.  Based  on  my  inquiry  of  the 
individuals  immediately  responsible  for 
obtaining  the  information,  the 
information  is.  to  the  best  of  my 
knowledge  and  belief,  true,  accurate, 
and  complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of 
fine  and  imprisonment  for  knowing 
violations." 

b.  Public  Notification.  As  a  self- 
implementing  exclusion  effective  upon 
receipt  of  the  notification  by  the 
implementing  authority,  there  is  no 
decision  prior  to  exclusion  being  made 
by  the  implementing  authority  regarding 
the  waste.  The  opportunity  exists  at  all 
times  for  the  public  to  bring  to  the 
implementing  authority's  attention  any 
circumstance  that  might  aid  that 
authority  in  its  monitoring  and 
enforcement  efforts.  The  public, 
furthermore,  would  have  the  ability  to 
bring  a  citizen  suit  for  a  claimant's 
failure  to  comply  with  any  requirement 
of  the  exclusion.  Based  on  comments 
received  on  the  proposal,  the  Agency 
believes  that  requiring  the  comparable/ 


syngas  fuel  burner  to  provide  a  simple 
public  notification  of  an  exclusion  claim 
would  aid  the  public  in  its  efforts.  In 
most  cases,  the  Agency  believes  the 
burner  will  also  be  the  generator  of  the 
fuel. 

Therefore,  under  the  final  rule,  the 
comparable/syngas  fuel  burner  must 
submit  for  publication  in  a  major 
newspaper  of  general  circulation  local 
to  the  site  where  the  comparable/syngas 
fuel  will  be  burned,  a  notice  entitled 
"Notification  of  Burning  of  Comparable/ 
Syngas  Fuel  Excluded  Under  the 
Resource  Conservation  and  Recovery 
Act"  containing  the  following 
information:  (1)  Name,  address,  and 
RCRA  ID  number  of  the  claimant's 
facility;  (2)  name  and  address  of  the 
imit(s)  that  will  bum  the  comparable/ 
syngas  fuel:  (3)  a  brief,  general 
description  of  the  manufacturing, 
treatment,  or  other  process  generating 
the  comparable/syngas  fuel;  (4)  an 
estimate  of  the  average  and  maximum 
monthly  and  annual  quantity  of  the 
waste  claimed  to  be  excluded;  (5)  name 
and  mailing  address  of  the  State  or 
Regional  Directors  to  whom  the  claim  is 
being  submitted.  This  notification  must 
be  published  in  the  newspaper  prior  to 
the  burning  of  the  comparable/syngas 
fuel.  Notification  is  only  necessary  once 
for  each  waste  stream  excluded. 

c.  Burner  Certification.  As  proposed^ 
the  final  mle  requires  comparable/ 
syngas  fuel  to  be  burned  only  in  units 
subject  to  Federal/State/local  air 
emission  requirements.  The  Agency 
believes  that  limiting  the  burning  of 
comparable/syngas  fuels  to  industrial 
furnaces  or  industrial  boilers,  or 
hazardous  waste  incinerators,  along 
with  a  certification  from  the  burner, 
would  ensure  that  the  fuel  was  burned 
in  a  unit  subject  to  Federal/State/local 
air  emission  regulations.  Industrial 
furnaces  or  industrial  boilers,  or 
hazardous  waste  incinerators  are 
believed  to  be  a  universe  of  units  that 
are  capable  of  handling  comparable/ 
syngas  fuels  and  that  would  be  subject 
to  Federal/State/local  air  emission 
requirements.  In  response  to  comments, 
the  Agency  believes  that  these  excluded 
hazardous  wastes  are  best  handled  and 
bumed  in  the  types  of  units  specified  in 
§  261.38(c)(2).  To  ensure  that 
comparable/syngas  fuels  biuned  off-site 
are  biuned  in  a  unit  specified  in 
§  261.38(c)(2)  (see  discussion  below), 
the  Agency  is  requiring  the  generator  to 
obtain  &t)m  the  bumer  a  one-time 
written,  signed  certification  that:  (1)  The 
comparable/syngas  fuel  will  be  bumed 
only  in  an  industrial  furnace  or  boiler, 
or  hazardous  waste  incinerator  subject 
to  Federal,  State,  or  local  air  emission 
requirements;  (2)  identifies  the  name 


and  address  of  the  units  that  will  bum 
the  comparable/syngas  fuel;  and  (3)  the 
state  in  which  the  bumer  is  located  is 
authorized  to  exclude  wastes  as 
comparable  fuels  (i.e.,  under  the 
provisions  of  §  261.38).  This 
requirement  coupled  with  the 
requirement  to  notify  the  State  or 
Regional  Directors  will  enable 
regulatory  officials  to  take  any  measure 
that  may  be  appropriate  to  ensure  that 
excluded  fuel  is  bumed  in  conformance 
with  applicable  regulations  and  so  does 
not  become  part  of  the  waste 
management  problem. 

If  the  generator  or  burner  intends  to 
change  the  unit  where  the  comparable/ 
syngas  fuel  is  bumed  (i.e.,  bum  a 
comparable/syngas  fuel  in  a  unit  that 
has  not  previously  been  included  in  a 
certification),  then  prior  to  burning,  the 
generator  must  again  follow  the 
requirements  for:  (1)  Obtaining  a  bumer 
certification;  (2)  notifying  the  public; 
and  (3)  submitting  a  revised  notification 
to  the  State  or  Regional  Directors.  Once 
the  revised  notification  has  been 
received  by  the  State  or  Regional 
Directors  and  the  notification  has  been 
published  in  the  newspaper,  the 
generator/bumer  may  bum  the  fuel  as 
an  excluded  waste. 

I.  Exclusion  Status 

Some  commenters  requested 
clarification  of  the  regulatory  status  of 
the  comparable/syngas  fuel  if  the 
conditions  of  the  exclusion  were  not 
met.  After  the  exclusion  for  a  waste  has 
become  effective,  the  conditions  of  the 
exclusion  must  continue  to  be  met  in 
order  to  maintain  the  exclusion. 

Separate  and  distinct  from  any 
requirement  or  condition  established  in 
this  final  rule,  all  generators — including 
comparable/syngas  fuel  generators 
under  this  exclusion — have  a  continuing 
obligation  to  identify  whether  they  are 
generating  a  hazardous  waste  and  to 
notify  the  appropriate  government 
official  if  they  are  generating  a 
hazardous  waste.  Section  3010;  40  CFR 
262.11.  If  a  comparable  fuel  claimed  as 
excluded  under  today's  mle  fails  to 
meet  the  exclusion  requirements  of 
sections  §  261.38(aHc),  that 
comparable/syngas  fuel  and 
subsequently  generated  comparable/ 
syngas  fuel  would  be  required  to  be 
managed  as  a  hazardous  waste — 
including  compliance  with  all 
notification  requirements — until  testing 
demonstrated  that  the  waste  was  below 
the  exclusion  specifications. 

A  comparable/syngas  fuel  that  is  not 
ultimately  bumed  remains  a  hazardous 
waste  and  is  subject  to  all  applicable 
Subtitle  C  regulations  (unless  another 
exclusion  fixim  RCRA  appUes).  As  stated 
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in  the  proposal,  the  only  allowable 
treatment  or  disposal  method  for  a 
comparable/syngas  fuel  is  burning.  Any 
disposal  method  other  than  burning  is  a 
RCRA  violation,  unless  the  comparable/ 
syngas  fuel  is  properly  managed  as  a 
hazardous  waste  meeting  applicable 
Subtitle  C  regulations.  The  implications 
of  not  burning  are  that  any  prior 
management  of  the  waste  was  subject  to 
Subtitle  C  requirements. 

Excluded  comparable/syngas  fuel 
generators,  transporters  and  burners  are 
subject  to  the  speculative  accumulation 
requirements  under  §  261.2(c)(4).  Thus, 
there  must  be  turnover  of  a  given 
percentage  of  comparable  fuel  stock 
each  calendar  year,  and  the  persons 
holding  such  fuels  must  be  able  to 
demonstrate  that  such  turnover  is 
occurring.  See  §  261.2(f).  Since  ultimate 
users  are  notified  that  they  are  receiving 
comparable  fuels,  they  may  feasibly 
comply  with  this  requiremwit  by 
documenting  how  much  such  fuel  is 
received  when  it  is  burned. 

If  a  generator  knows  or  should  have 
known  that  a  waste  fails  to  meet  the 
constituent  specifications,  the  exclusion 
ends  as  of  the  point  of  determination 
and  the  material  must  be  managed  as  a 
hazardous  waste. 

/.  Recordkeeping 

1.  General 

Some  commenters  believed  that  the 
recordkeeping  requirements  in  the 
,       proposal  were  excessive,  while  others 
felt  they  were  too  lenient.  The  Agency, 
however,  believes  that  because  of  the 
self-implementing  nature  of  this 
exclusion,  maintenance  of  the  proper 
information  on-site  is  essential  to  the 
proper  implementation  of  the  exclusion. 

Tne  final  rule  requires  the 
comparable/syngas  fuel  generator  to 
maintain  the  following  files  (see 
§261.38(c)(10))  at  the  facility  generating 
the  fuel:  (1)  All  information  required  to 
be  submitted  to  the  State  RCRA  and 
CAA  Directors  as  part  of  the  notification 
of  the  claim:  (i)  the  name,  address,  and 
RCRA  ID  number  of  the  person  claiming 
the  exclusion:  (ii)  the  applicable  EPA 
Hazardous  Waste  Codes  for  the 
hazardous  waste;  (2)  a  brief  description 
of  the  process  that  originally  generated 
the  hazardous  waste  and  process  that 
generated  the  excluded  fuel;  (3)  an 
estimate  of  the  average  and  maximum 
monthly  and  annual  quantities  of  each 
waste  claimed  to  be  excluded;  (4) 
documentation  for  any  claim  that  a 
constituent  is  not  present  in  the 
hazardous  waste  as  required  under 
§  261.38(8);  (5)  the  results  of  all  analyses 
and  all  quantitation  limits  achieved  for 
the  fuel;  (6)  documentation  as  required 


for  the  treatment  or  blending  of  a  waste 
to  meet  the  exclusion  specifications;  (7) 
a  certification  from  the  burner  if  the 
waste  is  to  be  shipped  off-site;  and  (8) 
the  certification  signed  by  the  person 
claiming  the  exclusion  or  his  authorized 
representative. 

The  generator  must  also  maintain 
documentation  of  the  waste  analysis 
plan  and  the  results  of  the  sampling  and 
analysis  that  includes  the  following:  (1) 
the  dates  and  times  waste  samples  were 
obtained,  and  the  dates  the  samples 
were  analyzed;  (2)  the  names  and 
qualifications  of  the  person(s)  who 
obtained  the  samples;  (3)  a  description 
of  the  temporal  and  spatial  locations  of 
the  samples;  (4)  the  name  and  address 
of  the  laboratory  facility  at  which 
analyses  of  the  samples  were  performed; 
(5)  a  description  of  the  analytical 
methods  used,  including  any  clean-up 
and  sample  preparation  methods;  (6)  all 
quantitation  limits  achieved  and  all 
other  quality  control  results  for  the 
analysis  (including  method  blanks, 
duplicate  analyses,  matrix  spikes,  etc.), 
laboratory  quality  assurance  data,  and 
description  of  any  deviations  from 
analytical  methods  written  in  the  plan 
or  from  any  other  activity  written  in  the 
plan  which  occurred;  (7)  all  laboratory 
analytical  results  demonstrating  that  the 
exclusion  specifications  have  been  met 
for  the  waste;  and  (8)  all  laboratory 
documentation  that  support  the 
analytical  results,  unless  a  contract 
between  the  claimant  and  the  laboratory 
provides  for  the  documentation  to  be 
maintained  by  the  laboratory  for  the 
period  specified  in  §  261.38(c)(ll)  and 
also  provides  for  the  availability  of  the 
documentation  to  the  generator  upon 
request.  These  records  and  those 
required  for  ofT-site  shipments  must  be 
maintained  for  the  period  of  three  years. 
A  generator  must  maintain  a  current 
waste  analysis  plan  during  that  three 
year  period. 

2.  Off-Site  Shipments 

The  final  rule  requires  that  for  each 
shipment  of  comparable/syngas  fuel  a 
generator  sends  off-site  for  burning  in  an 
industrial  furnace  or  boiler,  or 
hazardous  waste  incinerator,  a  record  of 
the  shipment  must  be  kept  by  the 
generator  on-site.  Because  these  fuels 
are  not  required  to  be  accompanied  by 
a  manifest,  it  is  the  Agency's  belief, 
supported  by  commenters,  that  to 
ensure  that  comparable/syngas  fuels  are 
transported  to  and  burned  in  only  those 
units  approved  for  such  burning  some 
type  of  tracking  mechanism  is 
warranted.  Therefore,  the  final  rule 
requires  for  off-site  shipments  the 
following  information  be  maintained  by 
the  generator  on-site:  (1)  The  name  and 


address  of  the  facility  receiving  the 
comparable/syngas  fuel  for  burning;  (2) 
the  quantity  of  comparable/syngas  fuel 
delivered;  (3)  the  date  of  shipment  or 
delivery;  (4)  a  cross-reference  to  the 
record  of  com  parable/ syngas  fuel 
analysis  or  other  information  used  to 
make  the  determination  that  the 
comparable/syngas  fuel  meets  the 
specifications;  and  (5)  the  one-time 
certification  by  the  burner. 

K.  Transportation  and  Storage 

Commenters  concurred  with  the 
Agency's  belief  that  the  Department  of 
Transportation  (DOT)  and  the 
Occupational  Safety  and  Health  Agency 
(OSHA)  requirements  for  the 
transportation  and  handling  of 
comparable/syngas  fuels  wall  be 
adequate  to  ensure  the  safe  management 
of  these  excluded  fuels.  The  final  rule 
does  not  require  comparable/syngas  fuel 
handlers  to  comply  with  the  RCRA 
storage  and  transportation  requirements. 
It  should  be  noted  that  excluded 
comparable/syngas  fuel  transporters  are 
required  to  comply  with  all  applicable 
requirements  under  the  U.S.  Department 
of  Transportation  regulations  in  49  CFR 
parts  171  through  180. 

Anyone  who  stores  an  excluded 
comparable/syngas  fuel  (e.g.,  generator, 
transporter,  burner)  is  required  to 
comply  Mrith  all  applicable  requirements 
under  the  Occupational  Safety  and 
Health  Agency  regulations  in  29  CFR 
part  1910.  The  occupational  safety  and 
health  standards  for  flammable  and 
combustible  liquids  can  be  found  in 
Subpart  H — Hazardous  Materials  section 
1910.106  and  standards  for  compressed 
gases  in  section  1910.101. 

L.  Comparable  Fuels  Exclusion  and 
Waste  Minimization 

1.  Introduction 

In  its  April  1996  NFPRM  (61  FR 
17464),  EPA  solicited  comment  on  the 
effects  of  the  comparable  fuels  provision 
on  facilities'  efforts  to  promote  pollution 
prevention  and  waste  minimization 
measures  (i.e.,  source  reduction  and 
environmentally  sound  recycling).  In 
particular,  EPA  wanted  to  determine  the 
extent  to  which  companies  might:  (1) 
Shift  from  hazardous  waste  recycling 
practices  to  burning  wastes  as  fuel  in 
broader  markets;  (2)  continue  to  recycle 
these  wastes  for  product  recovery;  (3) 
undertake  source  reduction  for  those 
wastes  currently  failing  the  comparable 
fuel  specifications;  or  (4)  continue  to 
bum  the  excluded  waste  fuel  in  either 
an  hazardous  waste  incinerator,  light 
weight  aggregate  kiln,  or  cement  kiln. 

EPA  received  many  comments  on  this 
issue,  most  of  which  indicated  there 
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would  probably  be  a  shift  from  recycling 
toward  combustion,  but  the  Agency 
received  very  little  quantitative 
information  that  would  allow  the 
.Agency  to  assess  the  extent  and  impact 
of  potential  shifts.  Consequently,  EPA 
used  data  from  the  RCRA  Biennial 
Reporting  System,  which  is  a  census  of 
waste  stream  information  from  all  large 
quantity  hazardous  waste  generators, 
and  the  National  Hazardous  Waste 
Constituent  Survey  (NHWCS),  which 
contains  data  on  the  composition  and 
properties  of  waste  streams  for  certain 
industries,  to  develop  two  approaches 
for  assessing  the  impacts  of  the 
comparable  fuels  provision  on  pollution 
prevention  and  recycling.  This  approach 
is  described  in  the  next  section. 

The  results  of  EPA 's  analysis 
conclude  that  about  three-fourths  of 
hazardous  wastes  now  meeting  the 
comparable  fuels  specifications  are 
already  being  combusted;  the  remainder 
(about  one-fourth)  is  recycled.  The 
70.000  tons  of  hazardous  wastes,  that 
qualify  for  the  comparable  fuels 
exclusion  and  are  currently  recycled 
annually,  could  shift  to  the  comparable 
fuels  market,  if  all  generators  responded 
the  same  way,  a  possibility  which  seems 
unlikely.  This  figure  represents  less 
than  a  one  percent  annual  increase  in 
the  amount  of  hazardous  waste 
combusted,  but  it  represents  a  decrease 
of  about  20%  in  the  amount  of 
hazardous  wastes  recycled  annually. 

If  the  comparable  fuels  provision  were 
implemented  alone,  a  20%  decrease  in 
recycling  might  app>ear  to  have  a 
negative  effect  on  pollution  prevention 
and  waste  minimization.  However,  as 
one  commenter  pointed  out,  some 
generators  will  install  pollution 
prevention  and  waste  minimization 
measures  (i.e.,  to  prevent  high  levels  of 
constituents  from  becoming  part  of  the 
waste)  in  order  to  qualify  for  the 
comparable  fuels  exclusion.  This  would 
have  the  effect  of  increasing  pollution 
prevention.  Furthermore,  EPA  fully 
expects  that  the  increased  cost  of 
upcoming  MACT  standards  will  cause 
the  regulated  community  to  seek  cost 
effective  pollution  prevention  and  waste 
minimization  solutions  to  offset  the 
higher  costs  (a  response  seen,  for 
example,  in  the  RCRA  land  disposal 
restrictions  program).  EPA  is  examining 
this  effect  in  the  regulatory  impact 
analysis  for  the  upcoming  MACT 
standards.  On  balance,  the  impact  of  the 
comparable  fuels  provision  on  pollution 
prevention  and  waste  minimization  in 
the  context  of  MACT  standards  appears 
to  be  negligible. 


2.  Major  Concerns  of  Commenters 

EPA  received  comments  generally 
expressing  either  concerns  or  support 
for  the  exclusion.  There  was  some 
concern  that  the  comparable  fuels 
exclusion  would  lead  to  combustion  of 
spent  solvents  and  other  high-energy 
wastes  low  in  halogens  and  metals  that 
would  otherwise  be  recovered  as 
product.  Conversely,  others  supported 
the  exclusion  pointing  to  incentives  it 
may  create  to  source  reduce  and 
conserve  resources  by  replacing  fossil 
fuels  with  comparable  fuels.  In  addition, 
concerns  were  raised  over  the  role  of 
energy  recovery  in  the  waste 
management  hierarchy,  and  the  impact 
of  fuel  blending  on  comparable  fuels. 

Impact  on  Source  Reauction  and 
Recycling:  Several  commenters  stated 
that  EPA  failed  to  investigate  whether 
the  comparable  fuels  exclusion  would 
encourage  combustion  of  wastes  now 
being  recycled.  Some  of  these 
commenters  took  positions  on  how  the 
comparable  fuels  exclusion  would 
impact  the  recycling-combustion 
balance.  One  group  claimed  that  the 
comparable  fuels  exclusion  would 
encourage  combustion  at  the  expense  of 
recycling.  A  smaller  group  of 
commenters  stated  that  the  comparable 
fuels  exclusion  would  offer  an  incentive 
for  generators  to  use  more  source 
reduction  to  lower  the  levels  of  toxic 
constituents  to  the  specification  levels. 
The  commenters  provided  little 
quantitative  information  describing 
these  changes. 

As  noted  above.  EPA  used  data  firom 
the  RCRA  Biennial  Reporting  System 
(BRS).  which  is  a  census  of  waste  stream 
information  from  all  large  quantity 
hazardous  waste  generators,  and  the 
National  Hazardous  Waste  Constituent 
Survey  (NHWCS),  which  contains  data 
on  the  composition  and  properties  of 
waste  streams  for  certain  industries,  to 
develop  two  approaches  for  assessing 
the  impacts  of  the  comparable  fuels 
provision  on  pollution  prevention  and 
recycling.  Results  from  both  analyses 
indicate  that  about  three-fourths  of 
wastes  likely  to  meet  the  comparable 
fuel  specifications  are  already 
combusted  rather  than  recycled,  and 
that  the  remaining  wastes  could  shift 
from  the  current  recycling  market  to  the 
comparable  fuels  depending  on  the 
economics  and  individual  company 
preferences.  The  methodologies  used 
are  summarized  below.  A  full 
discussion  of  these  analyses  is  provided 
in  the  docket. 

Analysis  #1:  EPA  searched  the  1993 
BRS  data  to  identify  waste  streams  that 
would  be  most  likely  contain  wastes 
that  could  meet  comparable  fuel 


specifications  for  energy  value  and  low 
levels  of  contaminants.  EPA  focused  its 
search  on  DOOl/ignitable  wastes  because 
this  waste  typically  contains  spent 
nonhalogenated  solvents.  EPA  also  used 
the  BRS  data  to  determine  how  these 
wastes  were  managed  after  generation, 
and  found  that  about  three-fourths  of 
EX)01  wastes  are  combusted,  while  the 
remaining  one-fourth  goes  to  recycling 
for  solvent  recovery. 

Analysis  #2:  Using  waste  stream 
specific  laboratory  analysis  data  from 
the  NHWCS.  EPA  identified  those  waste 
streams  in  the  survey  that  meet  the 
comparable  fuels  specifications  for 
about  half  of  the  recycled  wastes 
reported  in  the  BRS.  Using  this  data, 
EPA  was  able  to  estimate  the  total 
amount  of  recycled  wastes  that  could  be 
comparable  fuels,  and  how  much  waste 
currently  sent  to  combustion  meets  the 
comparable  fuels  specifications. 
Analysis  of  these  estimates  indicates 
that  about  75%  of  waste  streams 
meeting  the  comparable  fuels  criteria  is 
combusted  while  the  remainder  is 
recycled. 

The  "Economic  Analysis  Report  for 
the  Combustion  MACT  Fast-Track 
Rulemaking"  (contained  in  the  docket) 
predicts  savings  to  generators  who  can 
begin  to  combust  hazardous  wastes  as 
comparable  fuels  rather  than  as 
hazardous  wastes.  EPA  telieves  this 
offers  generators  incentives  to  achieve 
,  the  comparable  fuels  specifications 
through  source  reduction.  However, 
since  the  costs  of  source  reduction 
initiatives  vary  widely  firom  facility  to 
facility.  EPA  could  not  reliably  estimate 
net  cost  savings  that  facilities  could 
achieve  by  turning  hazardous  wastes 
into  comparable  fuels  through  upstream 
source  reduction.  Therefore  we  did  not 
attempt  such  an  estimation. 

In  addition,  many  solvent  recycling 
facilities  could  begin  to  combust 
streams  meeting  the  comparable  fuels 
specifications  instead  of  continuing  to 
recycle  them.  EPA's  comparison  of 
recycling  costs  and  revenues  with  costs 
for  combusting  these  streams  as 
comparable  fuels  indicate  that  in  many 
cases  facilities  may  find  the  combustion 
option  more  economical.  Since  solvent 
recycling  costs  and  revenues  vary 
considerably  firom  facility  to  facility  and 
also  fluctuate  in  time  according  to  the 
market  values  of  virgin  solvent  (fuel 
costs  also  fluctuate),  EPA  could  not  and 
did  not  estimate  the  extent  of  this  shift. 
Individual  facilities  may  continue  to 
recycle  wastes  rather  than  combust 
them  as  comparable  fuels. 

Recycling  and  the  Waste  Management 
Hierarchy:  Some  commenters  stated  that 
letting  wastes  similar  to  fuels  be  burned 
is  evidence  of  an  Agency  preference  for 
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combustion  over  recycling.  EPA 
disagrees:  The  comparable  fuels 
exclusion  is  based  on  the  fact  that  some 
hazardous  waste  fuels  very  closely 
resemble  fossil  fuels  and  do  not  warrant 
the  hill  slate  of  RCRA  Subtitle  C 
controls.  This  does  not  suggest  that  the 
Agency  has  altered  its  commitment  to 
the  hierarchy.  The  underpinning  of  the 
comparable  fuels  exclusion  is  simply  a 
determination  on  the  degree  of 
regulatory  oversight  needed  for  fuel-like 
waste  materials,  which  does  not 
translate  to  any  change  of  view  on  the 
waste  management  hierarchy. 

Burning  for  Energy  Recovery:  Some 
commenters  claim  that  burning  for 
energy  recovery  is  waste  minimization. 
While  EPA  is  clearly  providing  greater 
flexibility  to  bum  wastes  that  closely 
resemble  virgin  fuels,  EPA  distinguishes 
this  from  waste  minimization.  Waste 
minimization  includes  source  reduction 
and  envirorunentally  sound  recycling, 
but  does  not  include  any  "method, 
technique,  or  process,  including 
neutralization,  designed  to  change  the 
physical,  chemical  or  biological 
character  or  composition  of  any 
hazardous  waste  so  as  to  neutralize  such 
waste,  or  so  as  to  recover  energy  or 
material  resources  from  the  waste,  or  so 
as  to  render  such  waste  non-hazardous, 
or  less  hazardous;  safer  to  transport, 
store  or  dispose  of;  or  amenable  for 
recovery,  amenable  for  storage,  or 
reduced  in  volume."  (40  CFR 
260.10)(emphasis  added). 

Blenders  and  Third  Parties:  Some 
commenters  expressed  concern  that 
EPA  would  allow  blending  of  hazardous 
wastes  to  meet  the  concentration 
specifications  for  a  comparable  fuel, 
thereby  raising  the  issue  of  dilution  to 
avoid  RCRA  regulation.  Similarly, 
commenters  objected  to  allowing  third 
parties,  such  as  fuel  blenders,  to  handle 
and  blend  wastes  between  generation 
and  combustion.  Commenters  pointed 
out  that  blending  and  third-party 
involvement  would  constitute 
impermissible  dilution.  It  would  also 
undermine  any  incentive  to  minimize 
the  volume  or  toxicity  of  these  wastes. 
The  Agency  agrees  that  blending 
hazardous  wastes  to  bring  them  within 
the  comparable  fuels  concentration 
specifications  would  constitute  dilution 
which  is  not  only  impermissible  but 
also  would  likely  inhibit  waste 
minimization.  Today's  rule  explicitly 
prohibits  any  blending  or  other 
"treatment"  which  does  not  remove  or 
destroy  hazardous  constituents. 
Blending  of  two  wastes  already  meeting 
the  comparable  fuels  specifications  is, 
however,  allowed  only  to  achieve  the 
viscosity  specification.  The  rationale  for 


this  limited  use  of  blending  is  discussed 
in  that  section  of  today's  preamble. 

Opportunities  for  Source  Reduction: 
One  commenter  commented  that  the 
Standards  for  the  Management  of  Used 
Oil  (40  CFR  Part  279)  offered  generators 
an  incentive  for  keeping  used  oil 
streams  clean  by  requiring  oil  exceeding 
certain  concentration  specifications  for 
metals  and  chlorine  to  be  managed  as 
hazardous  waste,  and  predicts  that  the 
comparable  fuels  exclusion  will  result 
in  similar  incentives  for  source 
reductions  to  achieve  the  comparable 
fuel  exclusion  criteria,  particularly  for 
generators  of  DOOl  (ignitable)  wastes. 
EPA  agrees  with  this  view,  but  did  not 
receive  industry-specific  information 
from  commenters  with  which  to 
complete  an  analysis  of  this  issue. 

rv.  RCRA  Permit  Modifications  for 
Hazardous  Waste  Combustion  Units 

A.  Introduction 

The  Clean  Air  Act  (CAA)  sets  a 
maximum  time  frame  of  three  years  for 
facility  owmers  or  operators  to  comply 
with  Maximum  Achievable  Control 
Technology  (MACT)  emission  standards 
once  final  standards  are  published  in 
the  Federal  Register.  EPA  expects  that 
many  facility  owners  or  operators  will 
need  to  make  changes  to  their 
process(es)  in  order  to  come  into 
compliance  with  the  new  standards.  For 
facilities  operating  under  a  RCRA 
permit,  these  changes  may  have  to  be 
incorporated  into  the  permit  before  they 
may  be  put  in  place  at  the  facility.  To 
facilitate  meeting  the  three  year 
deadline,  EPA  is  revising  the  RCRA 
permit  modification  procedures  to 
explicitly  address  changes  to  a  facility's 
design  or  operations  that  are  necessary 
to  comply  with  the  new  MACT  emission 
standards.  The  revised  modification 
process  offers  streamlined  procedures 
that  will  help  facility  owners  and 
operators  meet  two  compliance 
concerns — compliance  with  their  RCRA 
permits  and  compliance  with  the  new 
MACT  standards. 

EPA  anticipates  that  a  substantial 
number  of  requests  to  modify  facility 
design  or  operations  will  be  submitted 
in  a  relatively  short  period  of  time 
following  promulgation  of  the  final 
MACT  standards.  Although  the  states 
could  always  use  their  current 
modification  process,  the  revised 
procedures  offer  a  potentially  more 
viable  way  for  states  to  handle  the 
anticipated  volume  of  requests  in  a 
more  timely  maimer. 

In  most  cases,  state  permitting 
agencies  have  been  authorized  by  EPA 
to  issue  and  modify  RCRA  permits. 
Authorized  states  that  wish  to 


implement  the  revised  procedures  may 
have  to  modify  their  state  procedures, 
consistent  with  today's  rule,  before  they 
may  use  the  streamlined  procedures  to 
respond  to  MACT-related  modification 
requests  from  facility  ov^iers  or 
operators.  Once  the  final  MACT 
standards  are  promulgated,  facility 
owners  and  operators  have  three  years 
to  begin  operating  under  the  lower 
emissions  levels.  The  Agency  believes 
that  these  three  years  are  better  used  for 
processing  modification  requests,  and 
subsequently  implementing  the 
necessary  changes,  than  for  modifying 
state  regulations  and  going  through  the 
authorization  process.  By  promulgating 
the  revised  procedures  on  an  expedited 
schedule  (i.e.,  before  the  final  MACT 
standards),  EPA  hopes  to  provide  ample 
time  for  states  to  develop  comparable 
standards  and  obtain  EPA  authorization 
before  they  need  to  process  MACT- 
related  modification  requests  from 
facility  owners  or  operators.  It  should  be 
noted  that  states  which  currently  have 
temporary  authorization  procedures 
equivalent  to  the  federal  40  CFR 
270.42(e)  procedures  may  also  use 
these,  in  many  cases,  to  approve  facility 
changes  needed  to  come  into 
compliance  with  MACT  standards. 
However,  these  procedures  would  allow 
operation  under  the  modified 
conditions  only  up  to  180  days  (with  a 
possible  extension  of  up  to  180 
additional  days),  followed  by  a  full  class 
2  or  3  permit  modification.  "Therefore, 
EPA  encourages  states  to  adopt 
procedures  comparable  to  those  in 
today's  rule. 

Combining  the  streamlined 
modification  procedures  with  the 
expedited  schedule  for  promulgating 
them  sets  up  a  procedural  homework  to 
promote  compliance  with  the  MACT 
standards.  But  even  this  combination 
does  not  guarantee  that  other  factors 
will  not  ultimately  interfere  with  a 
facility's  efforts  to  comply.  As  part  of  a 
common  sense  approach  to 
implementing,  and  enforcing,  its 
programs,  EPA  would  like  to  make  sure 
that  the  consequences  of  non- 
compliance are  commensurate  with  the 
causes.  With  regard  to  the  three-year 
deadline  for  operating  under  the  lower 
emissions  levels  required  by  MACT, 
EPA  is  further  examining  potential 
consequences  of  non-compliance, 
particularly  if  the  causes  are  beyond  the 
facility's  control  (e.g.,  a  permitting 
agency's  administrative  procediu«s  or 
workload  cause  delays,  necessary 
equipment  is  back  ordered,  or  testing 
contractors  are  unavailable).  For 
example,  the  Agency  is  looking  into  the 
possibility  of  using  standard 
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enforcement  procedures  under  the 
Clean  Air  Act  (CAA).  rather  than 
requiring  more  stringent  consequences 
through  regulations  (e.g.,  requiring  a 
facility  to  stop  burning  hazardous  waste 
until  it  receives  a  permit  or  revoking  a 
permit).  The  potential  consequences  of 
non-compUance  are  discussed  in  more 
detail  in  the  Revised  Technical 
Standards  for  Hazardous  Waste 
Combustion  Facilities;  Proposed  Rule, 
Notice  of  Data  Availabihty  (62  FR 
24212.  May  2. 1997). 

EPA  is  not  going  to  pursue  any  of  the 
three  companion  implementation 
options  discussed  in  the  proposed  rule 
(see  61  FR  17456,  April  19,  1996).  Those 
options  were  intended  to  address 
possible  permit  implementation 
conflicts  which  may  have  occurred  if  a 
State  did  not  become  authorized  to  carry 
out  the  provisions  of  the  proposed 
MACT  rule  in  time  to  handle  necessary 
modifications.  By  promulgating  the 
revised  modification  procedures  prior  to 
the  remainder  of  the  proposed  rule,  EPA 
anticipates  that  States  will  have 
adequate  time  to  receive  authorization 
to  process  the  requisite  modifications. 
Thus,  the  need  to  put  in  place  a  separate 
implementation  mechanism  no  longer 
exists.  Today's  rule  does  not  address 
any  of  the  longer-term  implementation 
options  discussed  in  the  proposed  rule 
(e.g.,  placing  the  MACT  standards  in  a 
Clean  Air  Act  permit,  in  a  RCRA  permit, 
or  in  both  permits).  Implementation  will 
be  discussed  in  the  final  rule 
promulgating  revised  standards  for 
hazardous  waste  combustors. 

B.  Overview 

1.  Background  on  RCRA  Permit 
Modification  Procedures 

Section  3004  of  RCRA  requires 
owners  and  operators  of  facilities  that 
treat,  store,  or  dispose  of  hazardous 
waste  to  comply  with  standards  that  are 
"necessary  to  protect  human  health  and 
the  environment."  EPA.  or  EPA- 
authorized  States,  implement  these 
standards  by  issuing  RCRA  permits  to 
these  types  of  facilities.  Once  a  permit 
has  been  issued  to  a  facility,  the  facility 
must  operate  in  compliance  with  the 
conditions  in  the  permit;  any 
subsequent  changes  to  the  facility's 
design  or  operations  are  incorporated 
into  the  permit  in  accordance  with  the 
Agency's,  or  authorized  State's,  permit 
modification  procedures. 

EPA's  regulations  concerning  permit 
modifications  requested  by  facility 
owners  or  operators  are  set  forth  in  40 
CFR  270.42.  The  regulations  break  the 
types  of  potential  modifications  into 
three  classes  (see  §  270.42  Appendix  I). 
Class  1  modifications  cover 


administrative  or  routine  changes, 
including  replacing  equipment  with 
functionally  equivalent  equipment. 
They  are  relatively  straightforward  and 
in  most  cases  do  not  require  Agency 
approval  before  being  made.  Class  2 
modifications  cover  somewhat  more 
complex  changes,  for  example,  to 
address  common  variations  in  the  types 
and  quantities  of  wastes  managed, 
where  the  changes  can  be  implemented 
without  substantially  altering  the  design 
specifications  or  management  practices 
prescribed  by  the  permit.  Class  3 
modifications  involve  substantial 
changes  to  facility  operating  conditions 
or  waste  management  practices  and  are 
subject  to  principally  the  same  review 
and  public  participation  procedures  as 
permit  applications.  Each  class  of 
modification  request  requires  varying 
degrees  of  facility  preparation.  Agency 
review  time,  and  public  involvement. 
The  various  degrees  have  a  significant 
impact  on  the  amount  of  time  needed  to 
put  the  change  into  effect.  For  example. 
Class  1  modifications  typically  can  be 
implemented  in  a  very  short  time, 
where  Class  2  and  3  modifications  may 
take  several  years. 

Prior  to  promulgating  the  Class  1.  2, 
3  procedures,  modifications  were 
divided  into  two  categories,  major  and 
minor.  States  authorized  to  implement 
the  RCRA  program  were  not  required  to 
adopt  the  Class  1,  2,  3  procedures,  since 
they  were  considered  less  stringent  than 
the  predecessor  major/minor  system.  As 
a  result,  both  systems  are  in  use  today. 
EPA  would  like  to  point  out  that,  in 
converting  to  the  new  system,  many  of 
the  modifications  that  had  been 
designated  as  minor  were  placed  into 
Class  1.  or  Class  1  with  prior  Agency 
approval.  EPA  presumes  that 
modifications  Usted  in  Appendix  I  as 
Class  1.  or  Class  1  requiring  prior 
Agency  approval,  are  most  likely 
processed  as  minor  modifications  in 
states  that  continue  to  use  that  system. 

2.  Shortcomings  of  the  Current 
Procedures 

EPA  did  not  consider,  in  developing 
the  modification  classes  and 
procedures,  that  changes  to  RCRA 
permit  conditions  might  be  necessary  in 
order  to  comply  with  other 
environmental  statutes.  Similarly,  the 
Agency  did  not  anticipate  changes  to 
comply  with  upgrades  to  existing 
regulations  (although  the  process  was 
developed  to  include  changes  for  new 
regulations).  EPA  developed  the  Class  1 
through  3  modification  scheme  within 
the  context  of  the  RCRA  program  to 
provide  both  incentives  to  facility 
owners  and  operators  to  pursue  facility 
changes  that  lead  to  improved 


management  of  hazardous  wastes,  and 
greater  flexibility  for  timely  processing 
of  change  requests,  e.g..  by  tailoring  the 
level  of  review  to  the  type  of  change  (see 
Permit  Modifications  for  Hazardous 
Waste  Management  Facilities;  Final 
Rule,  53  FR  37912.  September  28,  1988). 
EPA  is  now  concerned,  however,  that 
the  RCRA  permit  modification 
procedures,  as  a  practical  matter,  will 
not  allow  enough  time  to  meet  statutory 
deadhnes  for  implementing  new 
standards  imder  the  Clean  Air  Act. 

3.  How  Today's  Rule  Impacts  the 
Procedures 

EPA  proposed  several  options  for 
amending  RCRA  permit  modification 
procedures  to  accommodate  the  Clean 
Air  Act  requirement  that  facilities 
comply  with  MACT  standards  within 
three  years  of  publishing  a  final  rule  in 
the  Federal  Register  (61  FR  17454,  April 
19,  1996).  In  all  five  of  the  proposed 
options,  the  Agency  tried  to  balance  the 
need  to  develop  a  process  that  would 
enable  facilities  to  comply  with  more 
stringent  emissions  standards  within  the 
allotted  time  with  the  need  to  provide 
adequate  opportunities  for  public 
participation  in  the  process.  The  level  of 
regulatory  oversight  that  would  take 
place  under  each  option  was  also 
discussed.  The  Agency  requested 
comments  on  the  proposed  options,  as 
well  as  on  any  combinations  thereof,  or 
any  other  feasible  approaches. 

EPA  has  decided  to  finalize,  with 
some  adjustments,  its  originally 
proposed  recommended  approach,  i.e., 
to  establish  a  new  section  in  the  permit 
modification  table  for  changes  to 
existing  permit  conditions  necessary  to 
come  into  compliance  with  MACT 
standards.  This  approach  best  meets  the 
Agency's  objective  of  implementing  a 
process  that  enables  facilities  to  meet 
the  three  year  statutory  deadline.  This 
approach  also  allows  for  public 
notification  of  the  modification  request. 

Today's  final  rule  estabUshes  a  new 
section  in  Appendix  I  of  40  CFR  270.42 
for  technology  changes  that  are 
necessary  for  a  facility  to  achieve 
compUance  with  the  MACT  standards. 
The  new  section  is  designated  as  Class 
1  modifications,  with  prior  Agency 
approval.  As  such,  the  Agency  will  have 
an  opportunity  to  review  the  proposed 
physical  and  operational  changes  to  the 
facility  before  Uiey  are  implemented,  in 
order  to  ensure  that  these  changes  do 
not  have  other  undesirable 
consequences.  Agency  experience 
suggests  that  steps  intended  to  reduce 
emissions  may  not,  in  all  cases,  lead  to 
overall  enhanced  envirorunental 
protection.  For  example,  decreasing 
combustion  temperature  as  a  way  to  , 
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decrease  air  pollution  control  device 
(ACPD)  inlet  temperature,  in  order  to 
reduce  dioxin  emissions  could  increase 
organic  emissions  by  allowing  poor 
combustion. 

The  new  section  in  40  CFR  270.42 
Appendix  I,  specifically,  section  L{9) 
"Technology  Changes  Needed  to  Meet 
MACT  Standards  Under  40  CFR  Part  63 
Subpart  EEE — National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
From  Hazardous  Waste  Combustors,"  is 
limited  to  technology  changes  to 
existing  permits  to  allow  a  facility  to 
come  into  compliance  with  the  new  Part 
63  standards.  General  retrofitting 
changes  outside  the  framework  of 
meeting  MACT-related  technology,  or 
subsequent  changes  for  maintaining 
compliance  with  Part  63  standards,  are 
outside  the  scope  of  this  category.  The 
permitting  agency  director  will 
determine  whether  the  types  of 
modifications  requested  qualify  as 
"technology  changes  needed  to  meet 
standards  under  40  CFR  part  63  Subpart 
EEE."  The  Agency  anticipates  that  the 
distinction  between  technology  changes 
necessary  to  allow  a  facility  to  operate 
under  the  lower  emissions  levels  and 
general  retrofitting  changes  will  be 
clear.  EPA  expects  that  the  same  types 
of  changes  to  comply  with  the  MACT 
standards  will  be  needed  at  most 
facilities,  thus  the  requests  submitted 
under  section  L(9)  should  be  fairly 
uniform. 

EPA,  in  response  to  public  comments, 
is  also  incorporating  a  time  default  into 
the  modification  procedures  for  changes 
requested  under  section  L(9)  only. 
Section  270.42(a)  is  being  amended  to 
add  a  paragraph  specifying  that  the 
permitting  agency  Director  has  90  days, 
with  a  possible  one-time  30  day 
extension,  to  make  a  decision  about 
modifications  requested  under  section 
L(9).  If  the  Director  does  not  make  a 
decision,  then  the  permittee  may 
consider  the  request  approved.  EPA  is 
also  requiring  owners  or  operators  to 
comply  with  the  requirements  for  the 
Notification  of  Intent  to  Comply  (NIC) 
(see  40  CFR  63.1211)  in  order  to  benefit 
from  the  streamlined  modification 
process. 

C.  Discussion  ofRCRA  Permit 
Modifications  Procedures  for  Facilities 
Coming  Into  Compliance  With  hdACT 
requirements 

1.  Summary  of  Proposed  Options 

EPA  is  in  the  process  of  developing 
final  MACT  standards  imposing  more 
stringent  (lower)  emissions  levels  for 
hazardous  waste  combustion  activities; 
facilities  will  have  to  operate  in 
compliance  with  these  standards  within 


three  years  of  their  promulgation,  with 
a  possible  one  year  extension  (for  a  total 
of  four  years).  The  Agency  expects  that 
a  large  number  of  facilities  will  need  to 
modify  their  design  or  operations  to 
meet  the  more  stringent  emissions 
standards  required  under  MACT.  For 
example,  incinerators  that  currently 
operate  above  the  MACT  emissions 
standard  for  particulate  matter  (PM) 
might  have  to  add  electrostatic 
precipitators  (ESP)  or  baghouses  to 
reduce  emissions;  similarly,  incinerators 
that  need  to  reduce  dioxin  emissions  to 
meet  the  MACT  standards  may  need  to 
implement  additional  controls  on 
temperature  or  employ  carbon  injection; 
or  light  weight  aggregate  kilns  (LWAKs) 
with  high  acid  gas  emissions  may  need 
to  add  a  control  technology,  such  as  wet 
scrubbers. 

For  these  facilities  to  remain  in 
compliance  with  their  RCRA  permits, 
they  will  need  to  modify  their  permits 
to  allow  any  design  or  operational 
changes  needed  to  achieve  compliance 
vdth  the  MACT  standards.  The  Agency 
proposed  five  options  for  handling  these 
"MACT  related"  RCRA  permit 
modifications.  The  options,  which 
varied  with  regard  to  the  level  of 
procedural  requirements  and 
administrative  review  required,  were: 
(1)  Provide  facilities  with  "self- 
implementing"  authority  to  proceed 
with  necessary  changes  without  Agency 
review;  (2)  categorize  the  changes 
needed  to  comply  with  MACT  standards 
as  Class  1  modifications  that  do  not 
require  prior  Agency  approval;  (3) 
categorize  the  changes  as  Class  1 
modifications  that  do  require  prior 
Agency  approval  (this  option  was 
discussed  in  the  proposal  as  the 
recommended  option);  (4)  categorize  the 
changes  as  Class  1  modifications 
requiring  prior  Agency  approval,  but 
give  the  Director  authority  to  elevate 
change  requests  to  Class  2;  and,  (5) 
retain  the  current  scheme  for  modifying 
the  RCRA  permits.  Under  the  current 
scheme,  the  MACT-related  changes 
would  likely  be  categorized  as  Class  2 
or  3  modifications. 

2.  Summary  of  PubHc  Comments 

In  general,  there  were  three  recurring 
themes  in  the  comments  received  by  the 
Agency  in  this  area.  First,  commenters 
expressed  concern  about  being  able  to 
meet  the  three  year  time  frame.  They 
cited,  as  reasons,  (1)  that  three  years  are 
insufficient  to  allow  state  agencies  to 
obtain  authorization  for  the  rule  and  to 
subsequently  process  the  anticipated 
volume  of  modification  requests,  and  (2) 
that  the  modification  procedures 
themselves  are  too  long.  Secondly, 
commenters  emphasized  the  need  to 


allow  sufficient  public  participation,  but 
with  the  caveat  that  the  modification 
process  not  be  unduly  delayed  by  public 
participation  activities  (this  being  yet 
another  factor  in  potentially  being 
unable  to  meet  the  three  year  deadline). 
Finally,  commenters  were  concerned 
that  the  consequences  of  non- 
compliance are  too  severe  (e.g.,  having 
to  stop  burning),  given  that  delays  in 
achieving  compUance  could  be  the 
result  of  permitting  agencies  being 
unable  to  process  modification  requests 
in  a  timely  maimer  (and  not  a 
consequence  of  the  facility's  activities). 

The  Agency  received  a  wide  variety  of 
comments  on  the  options  themselves. 
Each  of  the  proposed  options  received 
support,  with  most  commenters  favoring 
the  first  three  options  for  their  more 
streamlined  procedures.  A  few 
commenters  suggested  that 
incorporating  a  time  limit  into  the 
modification  review  process  would  aid 
in  coming  into  compliance  with  the 
MACT  standards.  Many  commenters 
expressed  the  importance  of  developing 
a  streamlined  permit  modification 
process  that  would  allow  facilities  to 
make  the  necessary  technology  upgrades 
in  a  timely  fashion,  while  retaining 
enough  regulatory  oversight  to  ensure 
that  the  changes  have  a  proper  degree  of 
"buy-in"  by  the  permitting  agency. 
Some  commenters  expressed  concern 
that  options  4  and  5  would  delay 
implementation  of  MACT-related 
changes  beyond  the  three  year  deadline 
mandated  by  Congress.  A  few 
commenters  preferred  options  4  and  5 
since  they  incorporate  a  greater  degree 
of  public  participation  into  the  review 
process.  Additionally,  some 
commenters  thought  that  options  4  and 
5  might  be  more  readily  accepted  by  and 
implemented  in  authorized  States  that 
chose  to  remain  with  the  original  permit 
modification  structure  composed  of 
minor  and  major  changes.  [Note:  States 
were  not  required  to  adopt  the  Class  1, 

2,  3  structure  since  it  was  determined  to 
be  less  stringent  than  the  major/minor 
structure.) 

Finally,  some  commenters  requested 
that  the  Agency  consider  as  a  possible 
alternative  that  a  Class  3  modification 
could  be  reclassified  as  Class  2  for  the 
purposes  of  MACT  compliance. 

3.  Response  to  Comments  and 
Discussion  of  Final  Provisions 

EPA  agrees  with  commenters  that 
streamlined  modification  procedures  for 
MACT-related  changes  are  essential. 
The  three  year  time  frame  for  complying 
with  the  MACT  standards  has  been  set 
by  Congress;  it  is  the  Agency's 
responsibility  to  ensure  that  faciUties 
are  able  to  comply  with  those 
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requirements  without  violating  other 
areas  of  their  environmental 
responsibilities,  like  their  RCRA  permit. 
As  discussed  earlier,  EPA  anticipates 
that  many  facilities  will  need  to  make 
some  changes  to  meet  the  lower 
emissions  levels  imposed  by  MACT, 
and  that  these  changes  will  have  to  be 
incorporated  into  their  RCRA  permits. 
EPA  does  not  want  the  RCRA  permit 
modification  procedures  to  hinder  a 
facility's  ability  to  comply  with  MACT. 

As  discussed  in  the  Section  B.l. 
Background  on  RCRA  Permit 
Modifications  Procedures,  Class  1 
modifications  may  be  done  quickly, 
whereas  Class  2  or  3  modifications  may 
take  several  years  to  process.  The 
combination  of  the  time  normally 
required  to  completely  process  Class  2 
or  3  modification  requests,  and  the 
anticipated  volume  of  requests  from 
facilities  striving  to  meet  MACT 
emission  levels,  would  make  meeting 
the  three  year  deadline  unrealistic. 
Permitting  agencies  would  not  have  the 
resources  to  meet  the  workload  demand. 
This  leads  EPA  to  concur  with 
commenters  on  the  need  to  embrace  a 
more  streamlined  approach  than  would 
be  provided  by  options  4  or  5.  Similarly, 
EPA  chose  not  to  pursue  the  option 
suggested  by  some  commenters  to 
reclassify  changes  from  Class  3  to  Class 
2.  A  streamlined  approach  is  consistent 
with  general  efforts  within  the  Agency 
(e.g.,  through  the  Permits  Improvement 
Team)  to  improve  the  permitting 
process  by  focusing  on  performance 
standards  rather  than  on  a  detailed 
review  of  the  technology  requirements. 

The  Agency  acknowledges  the 
validity  of  the  concerns  expressed  by 
some  commenters  that  the  options 
offering  the  more  streamlined 
procedures  offer  fewer  opportunities  for 
public  participation.  It  is  important  to 
strike  an  appropriate  balance  between 
streamlined  modification  procedures 
that  promote  coming  into  compliance 
sooner  with  more  stringent  standards 
and  public  participation.  The  Agency 
has  repeatedly  emphasized  its 
commitment  to  a  common-sense 
approach  to  permitting— one  that 
minimizes  regulatory  burden  and 
provides  flexibility  to  tailor  activities  to 
specific  situations.  In  cairying  this 
commitment  to  today's  rule,  EPA  wants 
to  ensure  three  things;  (1)  that  the 
permit  modification  process  is  not  an 
obstacle  for  complying  with  the  MACT 
standards:  (2)  that  facilities  are  not 
forced  to  operate  outside  of  their 
permitted  conditions  in  order  to  comply 
with  MACT^standards:  and  (3)  that 
public  participation  is  not  streamlined 
out  of  the  process.' 


EPA  believes  that  Option  3.  with 
some  modifications,  provides  the  best 
framework  for  meeting  these  objectives 
and  responding  to  public  comments. 
This  option  was  supported  by  many 
commenters,  particularly  because  the 
streamlined  procedures  will  facilitate 
meeting  the  three  year  deadline  for 
complying  with  the  more  stringent 
emission  levels.  There  has  been  a 
precedent  set  in  the  past  for 
streamlining  the  modifications  process. 
To  ensure  that  facilities  implemented 
timely  changes  necessary  to  meet  land 
disposal  restriction  (LIDR)  levels  for 
newly  listed  or  newly  identified 
hazardous  waste,  the  Agency  designated 
the  modifications  needed  to  meet  the 
LDR  levels  for  newly  identified  wastes 
as  Class  1  modifications  (see  54  FR 
9596,  March  7,  1989). 

The  prior  agency  approval  under 
Option  3  provides  the  regulatory 
oversight  requested  by  commenters, 
since  the  permitting  agency  will  have 
the  opportunity  to  review  the  proposed 
physical  and  operational  changes  to  the 
facility  before  they  are  implemented. 
EPA  concurs  with  commenters  who 
encouraged  retaining  some  amount  of 
regulatory  oversight  in  the 
modifications.  As  discussed  previously, 
sometimes  changes  to  one  part  of  a 
facility's  design  or  operations  that  have 
a  positive  effect,  like  reducing  one  type 
of  emissions,  may  cause  detrimental 
effects  to  other  parts  of  the  facility's 
operations.  It  is  important  for  permitting 
agencies  to  have  the  opportunity  to 
review  proposed  changes  to  make  sure 
they  do  not  lead  to  other  undesirable 
impacts. 

Some  commenters  expressed  concern, 
however,  that  a  facility's  ability  to  begin 
implementing  the  change(s)  might  be 
delayed  by  requiring  regulatory 
oversight  (i.e.,  if  the  Agency  failed  to 
respond  to  the  request  in  a  timely 
manner).  EPA  recognizes  the  validity  of 
this  concern,  given  the  anticipated 
volume  of  requests  from  facilities 
striving  to  meet  the  new  emissions 
standards;  therefore,  the  Agency  is 
incorporating  a  time  default  for 
reviewing  the  requests  into  the  final 
modification  process.  The  time  default 
for  review,  codified  in  a  new  paragraph 
270.42(a)(4),  specifies  that  if  a 
determination  to  approve  or  deny  the 
Class  1  jjermit  modification  request 
submitted  under  item  L(9)  is  not  made 
within  90  days  (with  the  possibility  of 
a  one-time  extension  for  up  to  30  days) 
from  the  time  the  request  was  received 
by  the  permitting  agency,  the  request  is 
to  be  considered  approved,  and  the 
facility  can  proceed  with  the 
modification(s).  In  some  situations,  the 
Director  of  the  permitting  agency  may 


deny  a  request,  for  example,  if  the 
request  contained  insufficient 
information  upon  which  to  base  a 
decision.  The  permittee  could  revise  its 
request  to  address  the  shortfalls  and 
resubmit  it  to  the  permitting  agency. 
Such  a  resubmittal  would  initiate  a  new 
90  day  review  period. 

EPA  anticipates  that  the  incorporation 
of  the  time  default,  coupled  with  the 
fact  that  the  revised  modification 
procedures  are  being  promulgated  on  an 
expedited  schedule,  will  alleviate 
commenters'  concerns  about  non- 
compliance. Although  the  consequences 
of  non-compliance  are  outside  the  scope 
of  this  rule,  this  approach  (streamlined 
modification  procedures  coupled  with 
expedited  promulgation)  establishes  a 
procedural  framework  through  which 
there  is  a  greater  chance  that  permitting 
agencies  will  not  cause  undue  delays  in 
facilities'  compliance  with  the  MACT 
standards.  Under  the  new  streamlined 
process,  permitting  agencies  should  be 
able  to  process  the  modification 
requests  with  sufficient  time  remaining 
for  facility  owners  or  operators  to  make 
the  changes  within  the  three  year  time 
frame. 

Some  commenters  expressed  concern 
that  option  3  does  not  provide  the  same 
levels  of  public  participation  that  would 
be  available  through  options  4  and  5. 
Those  options  would  require  facilities  to 
request  Class  2  or  3  permit 
modifications  for  MACT-related 
changes.  The  procedures  for  Class  2  and 
3  modifications  include  public 
meetings,  notices,  and  comment 
periods.  Class  1  modifications,  even 
those  requiring  prior  Agency  approval, 
only  require  that  the  facility  owner  or 
operator  send  a  notice  of  the  change  to 
the  facihty  mailing  list  within  90  days 
of  approval  being  given. 

EPA  is  committed  to  enhancing 
public  participation  in  all  of  its 
processes,  and  has  established 
additional  requirements  in  today's  rule 
to  provide  opportunities,  beyond  the 
public  notice  requirements  associated 
vdth  Class  1  (with  prior  approval) 
modifications,  to  involve  the  public  in 
permitting  changes  required  to  comply 
with  MACT  standards.  These 
opportunities  are  being  incorporated 
into  requirements  for  a  Notification  of 
Intent  to  Comply  (NIC),  discussed  in 
more  detail  in  Section  V.  One  goal  of  the 
NIC  development  process  is  to  promote 
interaction  between  the  facility  and  its 
host  community,  for  example,  by 
requiring  the  facility  to  host  an  informal 
meeting  with  the  community  before 
submitting  the  final  NIC  to  the 
permitting  agency.  Since  the  NIC  must 
describe  anticipated  activities  for 
coming  into  compliance  with  the  MACT 
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standards,  the  technology  changes  that 
trigger  th^  RCRA  permit  modification 
would  be  a  natural  component  of  the 
NIC  and  the  public  meeting.  EPA 
expects  that  the  meeting  will  be  similar 
in  style  and  intent  to  the  pre-application 
meetings  required  under  40  CFR  124.31. 

The  final  rule  requires  facility  owners 
or  operators  to  complete  the  NIC  in 
order  to  benefit  from  the  streamlined 
modification  procedures.  This 
requirement  means  that  owners  or 
operators  will  need  to  submit  a  Tinal 
NIC  either  before,  or  at  the  same  time  as, 
they  submit  the  modification  request.  If 
they  do  not  comply  with  the  NIC 
requirements,  they  will  need  to  follow 
the  otherwise  applicable  modification 
scheme,  i.e.,  the  permitting  agency 
Director  will  likely  reclassify  their 
request  to  Class  2  or  3.  EPA  is  not 
requiring  documentation  in  the 
modification  request  that  the  permittee 
completed  the  NIC.  Since  both  items  are 
submitted  to  the  permitting  agency,  EPA 
assumes  the  permitting  agency  will  be 
aware  of  whether  the  permittee  has 
indeed  complied  with  the  NIC 
requirements. 

EPA  expects  that  information  about 
anticipated  changes  to  facility  design  or 
op>erations  to  comply  with  the  more 
stringent  standards  will  be  included  in 
the  NIC,  and  thus  will  be  available  for 
public  review  and  discussion  during  the 
NIC  public  meeting.  Through  this 
meeting,  communities  have  an  early 
vehicle  for  learning,  among  other  things, 
about  potential  changes  to  facility 
design  and  operations  necessary  to  meet 
the  lower  emission  levels.  Of  course,  in 
accordance  with  the  current 
requirements  concerning  Class  1 
modifications,  the  permittee  must  also 
inform  the  public  about  the 
modifications  within  90  days  of  their 
approval  by  the  permitting  agency  (see 
40  CFR  270.42(a)(l)(ii)). 

EPA  would  like  to  point  out  that 
although  similar  information  about 
facility  design  or  operation  changes  may 
be  included  in  both  the  NIC  and  the 
modification  request,  the  Agency  does 
not  believe  it  is  redundant  to  have  both 
documents.  The  two  have  different 
purposes,  and  the  formats  and  levels  of 
detail  may  differ  accordingly.  The 
modification  request  would  most  likely 
differ  from  the  NIC,  since  the  request 
has  to  tie  directly  to  the  permit  itself. 
For  example,  the  NIC  may  talk  in 
general  terms  about  adding  baghouses  to 
reduce  emissions,  but  the  modification 
request  would  have  to  specifically  cite 
the  section(s)  of  the  permit  being 
modified  to  include  information  on  the 
baghouses. 

Today's  requirements  would  not,  of 
course,  preclude  additional  public 


participation  activities  beyond  the 
regulations,  where  appropriate  on  a 
facility-specific  basis.  At  certain  RCRA 
facilities,  in  fact,  permitting  agencies 
and  facilities  have  implemented  a 
variety  of  public  involvement  activities, 
such  as  additional  fact  sheets  or 
information  availability  sessions,  that 
have  helped  affected  communities  to 
understsmd  and  participate  in  permit 
decision-making.  EPA  has  published  a 
practical  how-to  guidance  manual 
designed  to  help  all  stakeholders  in  the 
permitting  process  (permit  writers, 
industry,  and  communities)  determine 
what  types  of  public  participation 
activities  might  be  helpful.  The  RCRA 
Public  Participation  Manual  (EPA530-R- 
96-007,  September  1996)  also  offers  tips 
on  how  to  conduct  a  wide  variety  of 
activities.  Supplemental  public 
participation  activities  on  a  site-specific 
level,  geared  for  a  particular  facility's 
operations  and  tailored  to  meet  the  host 
community  needs,  could  be  used  to 
augment  community  understanding  of 
the  changes  taking  place  to  comply  with 
MACT  standards.  In  closing,  EPA  would 
like  to  reiterate  that  facilities  are  making, 
changes  to  meet  more  stringent 
standards.  Requiring  facilities  to  comply 
with  lower  emissions  levels  in  a 
relatively  short  time  frame  does  offer 
significant  benefits  to  public  health  and 
the  environment  that  the  Agency 
believes  communities  will  generally 
welcome. 

In  response  to  the  comments  that 
options  4  and  5  might  be  more 
compatible  with  permit  modification 
procedures  in  authorized  states,  EPA  is 
aware  that  States  have  to  evaluate  new 
regulations  in  terms  of  their  specific 
structures.  Promulgating  the  revised 
modification  procedures  in  today's  rule, 
however,  will  provide  ample  time  for 
states  to  obtain  authorization  before 
they  actually  begin  processing 
modification  requests  following 
promulgation  of  the  final  MACT 
standards.  EPA  encourages  states  to 
expedite  their  requests  for  authorization 
to  implement  the  provisions  in  today's 
rule.  EPA  expects  that  States  using  the 
Class  1,  2,  3  modification  system  would 
incorporate  the  provisions  by  reference, 
and  that  States  using  the  major/minor 
system  would  incorporate  the 
provisions  as  minor  modifications.  As 
discussed  in  Section  B.l.  Background 
on  RCRA  Permit  Modification 
Procedures,  many  changes  that  were 
formerly  classified  as  minor  were 
converted  to  Class  1,  or  Class  1 
requiring  prior  Agency  approval.  Thus, 
EPA  believes  it  is  consistent  for  states 
using  the  major/minor  system  to 


incorporate  this  category  of  changes  into 
the  minor  classification. 

If  the  states  cannot  adopt  an  approach 
that  ensures  expeditious 
implementation  of  the  MACT  standards, 
however,  then  the  Agency  expects  that 
changes  necessary  to  comply  with 
MACT  standards  may  well  be 
accomplished  under  a  compliance 
order,  with  a  specified  schedule  to  come 
into  compliance. 

F.  RCRA  Changes  in  Interim  Status 
Procedures 

RCRA  facilities  operating  under 
interim  status  are  allowed  to  implement 
certain  facility  changes  in  accordance 
with  requirements  and  procedures  set 
forth  in  40  CFR  270.72(a).  (Note:  EPA 
anticipates  that  the  types  of  changes  a 
facility  may  need  to  make  to  comply 
with  the  MACT  standards  would  be 
allowable  under  this  section).  Section 
270.72(b)  imposes  a  limit,  however,  by 
stating  that  the  changes  cannot  amount 
to  "reconstruction"  (defined  in  the 
regulation  as  "when  the  capital 
investment  in  the  changes  to  the  facility 
exceeds  50  percent  of  the  capital  cost  of 
a  comparable  entirely  new  hazardous 
waste  management  facility").  As 
discussed  in  the  preamble  to  the 
proposed  rule,  the  Agency  does  not 
anticipate  that  the  costs  to  perform 
facility  changes  necessary  to  come  into 
compliance  with  the  MACT  standards 
would  exceed  the  50  percent 
reconstruction  limit.  However,  since  the 
limit  is  cumulative  for  all  changes  at  the 
interim  status  facility,  there  could 
conceivably  be  situations  where  the  cost 
for  MACT-related  changes  might  push  a 
facility  over  the  Umit. 

To  ensure  that  the  reconstruction 
clause  does  not  present  an  obstacle  for 
interim  status  facilities  trying  to 
implement  changes  to  meet  the  new 
emissions  levels,  the  Agency  proposed 
adding  a  new  paragraph  to  §  270.72(b) 
exempting  changes  necessary  to  comply 
with  the  MACT  standards  from  the 
reconstruction  limit.  The  Agency  did 
not  receive  any  adverse  comments,  and 
so  is  finalizing  this  provision  in  today's 
rule. 

It  is  important  to  note  that  facilities 
operating  under  interim  status  will,  like 
permitted  facilities,  be  required  to 
comply  with  the  NIC  requirements. 
Thus,  the  public  will  have  the 
opportunity  to  review  planned  changes 
as  part  of  the  NIC  and  to  participate  in 
the  public  meeting.  EPA  anticipates  that 
owners  or  operators  of  interim  status 
facilities  will  hold  the  meeting  and 
complete  the  NIC  before  proceeding 
with  any  changes  to  facility  design  or 
operations  necessary  to  comply  with  the 
MACT  standards. 
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V.  Notification  of  Intent  To  Comply  and 
Progress  Report 

A.  Background 

In  the  proposed  rule  (61  FR  17358). 
the  Agency  requested  comments  on 
strategies  to  identify  and  encourage  or 
require  affected  sources  to  comply  with 
the  final  emission  stemdards  at  the 
earliest  possible  date.  The  Agency  also 
asked  for  views  on  how  best  to 
determine  when  a  source  can 
realistically  conclude  whether  it  will 
comply  with  the  final  standards.  A 
number  of  commenters  suggested  that 
the  Agency  require  a  submission  from 
affected  sources  that  would  identify 
whether  the  facility  intends  to  comply 
with  the  final  standards,  and  outline  the 
procedures  the  facility  would  employ  to 
achieve  compliance.  This  primary 
purpose  of  this  submission  (referred  to 
by  the  commenters  as  a  "Notification  of 
Intent  to  Comply")  would  be  to  identify 
the  sources  that  will  choose  as  a 
compliance  strategy  to  stop  burning 
hazardous  waste,  so  that  those  sources 
could  be  required  to  terminate  waste 
burning  activities  as  soon  as  possible 
following  the  effective  date  of  the  final 
Hazardous  Waste  Combustor  (HWC) 
rule. 

Other  commenters  suggested  that  EPA 
require  submission  of  a  plan  that 
outlines  the  procedures  a  facility  will 
follow  to  comply  with  the  final 
standards.  However,  the  purpose  of  this 
submission  would  be  to  begin  an  early 
process  of  communication  between  the 
public  and  the  faciUty  through  the 
public  disclosure  of  the  faciUty's 
compliance  strategy  to  meet  the  final 
HWC  standards. 

The  Agency  reviewed  these  comments 
and  found  the  suggestions  for  an  early 
notification  persuasive.  In  the  Notice  of 
Data  Availability  (NODA)  published  in 
the  Federal  Register  on  May  2, 1997 
(Revised  Technical  Standards  for 
Hazardous  Waste  Combustion  Facilities; 
Proposed  Rule,  62  FR  24241),  EPA 
described  its  strategy  to  promote  early 
compliance  planning  through  a  Public 
and  Regulatory  Notice  of  Intent  to 
Comply  (PRNIC).  The  discussion  laid 
out  a  process  by  which  an  affected 
source  would  be  required  to  develop  a 
draft  document  including  anticipated 
plans  for  coming  into  compliance  with 
the  new  emissions  standards,  hold  an 
informal  meeting  with  the  public  to 
discuss  the  draft  planning  document, 
and  to  subsequently  provide  a  final 
planning  document  to  the  permitting 
agency.  The  information  to  be  covered 
in  the  document  and  during  the  meeting 
would  include  such  topics  as  a 
description  of  waste  minimization  and 
pollution  control  technique(s)  being 


considered  and  their  effectiveness,  a 
description  of  emission  monitoring 
techniques  being  considered,  and  an 
outline  of  key  dates  for  activities  the 
source  would  need  to  accomplish  in 
order  to  operate  within  the  MACT 
standards. 

The  intended  purpose  of  the  PRNIC, 
as  described  in  the  NODA,  was  twofold. 
First,  the  PRNIC  was  intended  to 
provide  for  public  involvement  in  a 
source's  compliance  planning  process. 
EPA  envisioned  that  this  involvement 
would  also  serve  to  offset  public 
participation  opportunities  that  may  be 
"lost"  if  a  source  is  able  to  take 
advantage  of  the  new  streamlined  RCRA 
modification  procedures  for  HWCs, 
since  modifications  required  under 
RCRA  would  naturally  be  part  of  the 
source's  overall  plan  for  achieving 
compliance  with  the  standards. 
Secondly,  the  PRNIC  would  provide  an 
expeditious  notice  to  the  permitting 
Agency  as  to  whether  sources  would  be 
able  to  come  into  compliance  with  the 
new  standards.  Having  information 
about  plans  for  compliance  might  prove 
helpful  to  permitting  agencies  in 
planning  the  most  efficient  use  of  their 
resources  during  the  three  year 
compliance  period. 

B.  Summary  of  Final  Provisions 

EPA  is  moving  forward  with  an  early 
compliance  planning  requirement. 
However,  the  final  rule  contains  certain 
changes  from  the  PRNIC  discussed  in 
the  NODA;  the  Agency  has  revised  the 
requirements  based  on  public  comments 
received  following  the  NODA's 
publication  and  based  as  well  on  the 
original  proposal.  EPA  is  finalizing  new 
requirements  in  §83.1211  for  facility 
owners  and  operators  to  develop  and 
submit  a  Notification  of  Intent  to 
Comply  (NIC),  and  in  §63.1212  to 
develop  and  submit  a  Progress  Report. 
Section  63.9(h)  "notification  of 
compliance  status"  requires  facilities  to 
submit  such  notification  when  a  source 
becomes  subject  to  a  relevant  CAA 
standard.  As  such,  today's  requirement 
is  an  enhancement  of  this  requirement 
to  give  notification  of  intent  to  comply 
prior  to  the  three  year  compliance  date 
of  the  emissions  standards.  The  source 
can  use  the  NIC  to  notify  either  the 
source's  intent  to  come  into  compliance 
with  the  new  standards,  or  the  source's 
intent  not  to  come  into  compliemce  with 
the  new  standards.  The  NIC  must  be 
submitted  to  the  permitting  agency 
within  a  year  of  the  final  standards 
being  promulgated,  and  the  Progress 
Report  within  two  years. 

As  proposed,  the  primary  purpose  of 
the  NIC  is  to  serve  as  a  planning  and 
outreach  tool  for  achieving  compliance 


with  the  MACT  standards.  The  contents 
of  the  NIC,  set  forth  in  §  63.1211(a)(1). 
are  similar  to  those  presented  in  the 
NODA  discussion  on  the  PRNIC  with 
modifications  based  on  comments 
received  on  the  NODA.  Also  as 
discussed  in  the  NODA,  sources  will 
have  to  make  a  draft  of  the  document 
available  to  the  public  as  part  of  the 
process  of  developing  the  NIC.  They 
will  also  have  to  provide  notice  of  and 
conduct  an  informal  meeting  with  the 
public  to  discuss  anticipated  plans  for 
achieving  compliance  with  the 
standards.  The  purpose  of  the  Progress 
Report  is  to  help  permitting  agencies 
determine  if  sources  are  making 
reasonable  headway  m  their  efforts  to 
come  into  compliance.  In  deciding  on 
this  approach  to  compliance  planning — 
the  NIC  followed  by  the  Progress 
Report — EPA  determined  (1)  that  one 
year  is  sufficient  time  for  a  source  to 
establish  its  general  "plan  of  attack"  for 
achieving  compliance,  and  (2)  that 
during  the  second  year  a  source  should 
be  well  on  its  way  to  making  necessary 
modifications,  if  it  plans  to  meet  the 
MACT  limits,  or  to  making  alternate 
arrangements  for  handling  the 
hazardous  waste,  if  it  does  not  intend  to 
meet  the  MACT  limits. 

The  final  rule  does  not  contain 
provisions  for  updates  to  the  final  NIC 
following  a  significant  change  in  the 
facility's  implementation  strategy,  as 
considered  in  the  NODA.  Since  die 
Agency  decided  to  implement  a 
requirement  for  a  Progress  Report  at  the 
end  of  the  second  year,  there  is  no 
purpose  served  by  having  a  revised  NIC. 
EPA  anticipates  that  any  significant 
changes  to  a  facility's  compliance  plan 
would  necessarily  be  reflected  in  the 
Progress  Report. 

C.  Discussion  of  Public  Comments  and 
Final  NIC  Provisions 

1.  General. 

The  majority  of  commenters 
supported  the  concept  of  early 
compliance  planning,  particularly  with 
regard  to  the  public  involvement 
component.  Those  advocating  early 
involvement  indicated  that  the  PRNIC 
concept  appears  reasonable,  not  overly 
burdensome,  and^presents  a  positive 
step  to  ensure  public  involvement  in  the 
MACT  process.  Many  lauded  the 
Agency's  effort  to  bring  the  spirit  of  the 
recently  promulgated  RCRA  enhanced 
public  participation  requirements  (see 
69  FR  63417  (Dec.  11,  1995))  to  the 
MACT  arena  and  the  strong  RCRA  goal 
of  public  participation  for  decisions 
involving  permitted  hazardous  waste 
management  facilities  (RCRA  section 
7004(b)).  Conunenters  opposing  the 
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additional  public  involvement  required 
as  part  of  the  FRNIC  development 
process  stated  that  the  activities  (e.g., 
the  public  meeting)  would  create  more 
controversy  and  impose  additional 
burdens  on  both  sources  and  permitting 
agencies  at  a  time  when  they  will  be 
faced  with  a  substantial  workload.  Some 
commenters  expressed  concern  that  the 
additional  activities  would  provide  no 
real  benefit,  since  neither  the  permitting 
agencies  nor  the  public  have  authority 
to  disapprove  of  a  source's  chosen 
control  options,  as  long  as  the  source 
operates  within  the  MACT  limits.  One 
commenter  noted  that  the  concept  of  a 
PRNIC  was  unprecedented  for  CAA 
sources;  they  said  a  PRNIC  was  not 
required  under  the  CAA  and  it  was 
beyond  EPA's  authority  to  impose  such 
a  requirement. 

The  Agency  agrees  with  commenters 
whQ  recognize  the  value  of  early  public 
involvement.  EPA  has  repeatedly 
emphasized  its  commitment  to 
enhancing  public  participation  in  all  of 
its  programs  (see  National  Waste 
Minimization  and  Combustion  Strategy 
and  Enhanced  Public  Participation 
Rule).  Experience  has  shown  that 
hazardous  waste  combustors  spark  a 
tremendous  amount  of  legitimate  public 
interest;  many  communities  have 
expressed  a  desire  to  be  involved  at  all 
stages  of  combustor  operations  and 
permitting  activities.  Given  this 
background,  EPA  fully  expects  the 
promulgation  of  the  final  MACT 
standards  to  receive  significant  and 
appropriate  public  scrutiny.  As  one 
commenter  points  out,  HWCs  are 
already  subject  to  RCRA  regulations, 
and  many  of  them  operate  under  risk- 
based  permits  that  were  subject  to 
extensive  public  review.  EPA 
anticipates  that  the  fact  that  HWCs  will 
now  be  regulated  under  CAA  is  likely  to 
remain  of  vital  interest.  People  will 
know  that  new  emissions  limits  are 
being  imposed,  and  will  want  to  know 
how  the  source  plans  on  meeting  them. 
The  NIC  provides  this  information,  and 
the  NIC  meeting  opens  the  door  for  the 
public  to  communicate  directly  with  the 
owner?  or  operators. 

EPA  does  not  share  the  concern 
expressed  by  commenters  that  the 
public  involvement  activities  impose  a 
substantial  burden  with  no 
commensurate  benefit.  The  effort 
associated  with  drafting  a  NIC  and 
holding  the  NIC  meeting  is  not  overly 
burdensome.  Facilities  will  most  likely 
need  to  compile  the  information  for 
their  own  uses,  in  order  to  effectively 
decide  which  compliance  option(s)  they 
will  pursue.  Making  the  information 
available  to  the  public  and  discussing  it 
during  an  informal  meeting  could 


provide  benefits  in  many  areas,  even  if 
the  permitting  agency  and  the  public  do 
not  have  the  authority  to  approve  or 
disapprove  of  the  compUance  method(s) 
uhimately  selected.  For  example,  it 
could  save  time  and  money  at  the  end 
of  the  permitting  process.  Talking  to- 
people  early  on  about  what  can  and 
cannot  be  accomplished  in  a  given 
situation,  asking  their  input  on 
decisions  that  need  to  be  made,  and 
expleiining  the  rationale  behind 
decisions  that  have  already  been  made, 
can  lead  to  fewer  challenges  on  draft 
permit  conditions.  EPA  also  believes  the 
public  could  provide  useful  information 
to  owners  or  operators  that  might 
contribute  to  a  quality  plan  for 
achieving  compliance  with  the  MACT 
standards.  The  level  of  knowledge  on 
environmental  matters  exhibited  by  the 
public  (at  public  meetings,  in 
correspondence,  for  example)  appears  to 
be  increasing.  As  the  public's 
knowledge  base  grows,  so  might  the 
quality  of  input  they  can  provide  into 
technical  decisions. 

EPA  disagrees  also  that  there  is  no 
precedent  for  the  concepts  inherent  in 
the  NIC,  and  that  EPA  does  not  have 
authority  to  impose  such  a  requirement. 
Since  EPA  has  chosen  to  provide  the 
maximum  amount  of  time  for 
compliance  allowed  under  the  CAA  (3 
years),  requiring  sources  to  identify 
their  compliance  plans  is  particularly 
appropriate.  As  stated  before,  EPA  is 
committed  to  enhancing  public 
involvement  in  environmental  matters. 
Providing  the  compliance  plans  to  the 
public  is  one  of  many  ways  the  Agency 
is  implementing  this  policy.  Precedent 
for  early  public  involvement  has  been 
set  both  in  the  Agency's  Hazardous 
Waste  Minimization  and  Combustion 
Strategy  and  in  the  enhanced  RCRA 
public  participation  requirements 
promulgated  in  December,  1995  (see  69 
FR  63417.  December  11, 1995). 

2.  Purpose  of  the  NIC 

As  discussed  in  the  background  part 
of  this  section,  the  original  purpose  of 
the  PRNIC  was  to  promote  public 
involvement  and  to  assist  in  compliance 
planning.  Commenters  supported  these 
goals,  which  continue  to  be  the 
compelling  motives  for  adopting  the 
NIC  requirement.  The  primary  purpose 
of  the  NIC  is  thus  to  serve  as  a  planning 
tool  for  achieving  compliance  with  the 
MACT  standards.  In  other  words,  the 
NIC  is  designed  to  ensure  that  facility 
owners  or  op)erators  get  an  early  start  on 
evaluating  their  options  for  meeting  the 
new  standards,  and  to  serve  as  a  vehicle 
for  public  involvement.  EPA's  intent  is 
to  facilitate  dialogue  regarding  a 
facility's  compliance  strategy.  The  NIC 


also  serves  the  purpose  of  having 
sources  identify  to  the  regulators  and 
the  public  their  intent  to  comply  or  not 
to  comply  with  the  applicable  emission 
control  requirements  of  this  Subpart. 
The  NIC  and  public  meeting  will  foster 
mutual  understanding  of  the 
compliance  options,  including 
consideration  of  both  technical  (e.g., 
equipment  changes  to  upgrade  air 
pollution  control  devices)  and 
operational  (e.g,  process  changes  to 
minimize  waste  generation)  alternatives. 
Ideally,  it  will  also  result  in  the 
selection  of  a  method  that  will  meet  the 
goals  of  both  the  facility  and  the 
community. 

The  NIC  will  not  serve  as  a  basis  for 
requiring  facilities  to  cease  burning 
hazardous  waste  if  they  intend  to 
comply  with  the  emission  standards  of 
this  Subpart.  If,  however,  a  facility 
indicates  in  its  NIC  that  it  does  not 
intend  to  meet  the  emission  standards  of 
this  Subpart,  then  the  source  must  stop 
burning  hazardous  waste  within  two 
years  of  the  standards  being 
promulgated.  This  requirement  is 
discussed  in  more  detail  in  Section  D. 
Discussion  of  Public  Comments  and 
Progress  Report.  EPA  would  like  to 
clarify  that  its  intent  has  never  been  to 
shut  a  source  down  completely.  The 
source  might  be  required  to  cease 
burning  hazardous  waste;  however,  it 
would  not  be  precluded  from  burning 
non-hazardous  waste  or  other 
alternative  fuels.  However,  those 
sources  who  indicate  in  the  NIC  their 
intent  not  to  comply  with  the  applicable 
emission  control  requirements  of  this 
Subpart  will  be  required  to  stop  burning 
hazardous  waste  within  two  years  of  the 
effective  date  of  the  emission  control 
requirements. 

Although  the  NIC  will  not  be  used  to 
cause  sources  to  stop  burning,  there  are 
enforceable  requirements  associated 
with  it.  Sources  must  provide  a  draft 
NIC  for  public  review,  advertise  and 
conduct  an  informal  meeting,  and 
submit  a  final  NIC  to  the  permitting 
agency.  If  these  activities  do  not  take 
place  within  the  time  frames  specified 
in  the  regulations,  sources  will  be  in 
violation  of  the  requirements,  and 
subject  to  appropriate  enforcement 
action.  The  key  milestone  dates 
contained  in  the  schedule  submitted 
with  the  NIC  are  not  enforceable, 
however;  the  requirement  to  submit  a 
schedule  containing  key  dates  is  the 
enforceable  requirement. 

Finally,  one  commenter  suggested 
that  the  NIC  be  used  to  identify  RCRA 
permit  conditions  that  would 
"disappear"  when  MACT  limits  are  set. 
EPA  is  not  using  the  NIC  for  this 
purpose.  EPA  will  address  permitting 
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schemes,  and  the  process  for 
transitioning  from  a  RCRA  permit  to  a 
Title  V  permit,  in  the  final  rule 
promulgating  MACT  standards  for 
HWCs.  The  NIC  is  not  the  appropriate 
vehicle  for  accomplishing  this  task. 

3.  Timing 

In  the  PRNIC  discussion  in  the  May 
2.  1997  NODA,  EPA  said  that  the  final 
PRNIC  would  be  due  to  the  permitting 
agency  within  270  days  following  the 
effective  date  of  the  final  MACT 
standards.  A  draft  of  the  document 
would  have  to  be  available  within  210 
days,  and  at  least  30  days  before  the 
informal  public  meeting  was  to  be  held. 

Although  several  of  commenters 
considered  the  time  frame  too  long, 
many  others  said  it  would  be  difficult  to 
prepare  a  quality  compliance  planning 
document  so  quickly.  They  also 
expressed  concern  about  meeting  with 
the  public  at  such  an  early  stage.  The 
commenters'  position  was  that  any  draft 
plan  put  together  within  7  months  after 
the  standards  are  finaUzed  would  be 
tentative  only.  They  were  reluctant  to  go 
to  the  public  with  a  tentative  plan  that 
was  likely  to  change  significantly  before 
it  was  final. 

EPA  agrees  with  commenters  that  the 
time  frames  are  tight.  In  order  to  be 
operating  within  the  new  limits  by  the 
end  of  the  compliance  period,  it  is 
imperative  to  start  the  planning  process 
immediately.  In  recognition  of 
commenters'  concerns  about  preparing 
the  draft  plan,  EPA  is  extending  the 
time  frames  in  the  final  rule.  In 
accordance  with  the  provisions  in 
§  63.1211,  the  final  NIC  will  be  due  to 
the  permitting  agency  within  one  year  of 
promulgation  of  the  final  standards.  The 
NIC  meeting  must  be  held  no  later  than 
10  months  following  promulgation,  and 
the  draft  NIC  made  available  at  least  30 
days  before  the  meeting  is  held.  So, 
facilities  basically  have  2  extra  months 
to  prepare  a  draft  document,  and  3  extra 
months  to  submit  a  final  NIC  to  the 
permitting  agency.  The  revised  time 
frames  should  provide  sufficient  time 
not  only  to  prepare  the  initial  draft,  but 
also  to  revise  it,  as  appropriate,  to  reflect 
discussions  from  the  public  meeting  and 
final  engineering  decisions  about  the 
source's  operation. 

The  Agency  understands  the  concerns 
expressed  by  commenters  about  sharing 
draft  material  with  the  public.  However, 
EPA  does  not  expect,  nor  should 
facihties  or  the  public  expect,  the  draft 
NIC  to  describe  all  of  the  technical 
aspects  of  the  compliance  options  in 
extensive  detail.  Similarly,  discussion  of 
the  options  at  the  public  meeting  should 
not  focus  on  minute  details.  The 
purpose  of  sharing  the  draft  and 


discussing  the  options  at  the  public 
meeting  is  to  capture  major  ideas  in  a 
planning  document,  to  facilitate 
dialogue  regarding  a  facility's 
compliance  strategy,  and  to  discxiss 
possible  courses  of  action.  The 
information  in  the  draft  NIC  should  be 
sufficient  to  stimulate  this  level  of 
disoission.  The  more  in-depth  technical 
discussion  can  be  incorporated  into  the 
final  document.  Since  all  sources  are 
required  to  have  the  final  NIC  submitted 
to  the  permitting  agency  one  year  after 
the  final  standards  are  promulgated, 
anyone  may  request  a  copy  of  it  from 
the  permitting  agency  at  that  time. 

4.  NIC  Meeting 

EPA  is  requiring  facilities  to  provide 
notice  of  and  host  an  informal  meeting 
with  the  community  to  discuss 
anticipated  plans  for  complying  with 
the  MACT  emissions  standards  (see 
§  63.1211(b)).  The  meeting  must  take 
place  within  10  months  of  the  final 
standards  being  promulgated.  At  least 
30  days  before  the  meeting  takes  place, 
the  facility  must  provide  public  notice 
of  the  meeting,  and  must  make  the  draft 
NIC  available  for  public  review. 

Commenters  were  generally 
supportive  of  EPA 's  intent  to  require  a 
public  meeting  to  discuss  compliance 
planning.  Some  commenters  had 
specific  concerns,  ranging  from  the 
timing  issues  addressed  above,  to  the 
methods  for  providing  notice,  and  the 
potential  for  being  required  to  conduct 
several  redundant  meetings  to  meet 
various  purposes. 

EPA  had  listed  three  mechanisms  in 
the  NODA  for  providing  notice  of  the 
public  meeting:  a  display  ad  in  a 
newspaper,  a  sign  at  the  facility,  and  a 
broadcast  announcement.  These  were 
the  same  mechanisms  used  to  provide 
notice  of  the  RCRA  pre-application 
meeting,  and  EPA  believes  they  are 
appropriate  for  the  NIC  meeting  as  well. 
A1  least  one  commenter  thought  the 
mechanisms  were  too  broad,  and  that  a 
notice  via  newspaper  and  a  sign  at  the 
facility  would  be  enough.  Another 
commenter  suggested  that  a  notice  be 
sent  to  the  facility  mailing  list  as  well. 
EPA  decided  not  to  limit  the  notice 
methods  for  the  NIC  meeting,  but  did 
add  the  facility  mailing  list  to  the 
methods  in  §  63.1211(b)(3).  Each  of 
these  notices  must  include  the  date, 
time  and  location  of  the  meeting,  a  brief 
description  of  the  purpose,  a  brief 
description  of  the  facility,  a  statement 
asking  people  who  need  special  access 
to  notify  the  facility  in  advance,  the 
name  of  a  contact  for  the  NIC,  and  a 
statement  describing  how  the  draft  NIC 
can  be  obtained. 


Commenters  who  were  concerned 
about  redundant  public  meetings 
described  a  few  possible  scenarios.  For 
example,  in  states  that  do  not  adopt  the 
streamlined  RCRA  modification 
procedures  a  facility  might  be  required 
to  conduct  a  public  meeting  as  part  of 
a  Class  2  or  3  RCRA  modification,  as 
well  as  the  NIC  meeting.  Federal 
facilities  might  have  public  meeting 
requirements  under  the  National 
Environmental  Policy  Act  (NEPA). 
Other  facilities  might  be  facing  RCRA 
pre-application  meetings,  either  for 
initial  permits  or  those  up  for  renewal. 
Or,  some  facilities  might  have  routine 
meetings  scheduled  with  communities 
as  part  of  Responsible  Care  or  Good 
Neighbor  agreements. 

It  is  not  EPA's  intent  in  imposing  the 
NIC  meeting  requirement  to  create 
duplicative  requirements  for  public 
meetings.  To  do  so  would  burden  both 
the  facility  and  the  pubhc.  Everyone's 
time  is  valuable,  and  most  people  would 
probably  prefer  not  to  go  to  several 
meetings  if  one  will  do.  EPA  recognizes 
this,  and  would  like  to  clarify  that 
nothing  in  today's  rule  precludes  a 
facility  from  combining  meetings  as 
long  as  the  purposes  of  each  are  served. 
EPA  sees  combining  events,  particularly 
public  involvement  activities,  as  a  first 
step  in  moving  towards  a  multi-media 
approach  to  environmental 
management.  Thus,  if  a  facility  has  to 
complete  a  class  2  or  3  RCRA 
modification  because  it  is  located  in  a 
state  that  has  not  adopted  the  RCRA 
streamlined  modification  process,  EPA 
would  expect,  and  fully  encourage,  the 
facility  to  set  up  one  meeting  that  would 
serve  both  the  RCRA  requirements  and 
the  CAA  NIC  requirements.  The  same  is 
true  for  combining  the  NIC  meeting  with 
a  RCRA  pre-application  meeting,  if  the 
facility  has  to  host  one  for  either  an 
initial  RCRA  pwrmit  or  because  its 
permit  is  up  for  renewal,  or  with  other 
types  of  public  meetings  the  facility  may 
have  scheduled. 

A  few  commenters  expressed 
concerns  about  responding  to  public 
comments  on  the  draft  NIC,  either 
during  or  following  the  public  meeting. 
They  cited  time  as  the  driving  reason  for 
this  concern;  they  suggested  their  time 
would  be  better  sp>ent  finalizing  their 
plans  for  complying  than  formally 
responding  to  comments.  One 
commenter  noted  that  it  was  unclear  in 
the  NODA  whether  the  draft  NIC  would 
be  available  prior  to  the  meeting.  In 
response,  EPA  would  like  to  clarify  that 
facilities  are  not  required  to  formally 
respond  to  any  comments,  oral  or 
written.  However,  it  is  important  to 
keep  in  mind  that  the  public  may 
request  a  copy  of  the  final  NIC.  and  will 
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be  reviewing  the  facility's  final  plans  for 
coming  into  compliance.  Facilities  must 
also  submit  a  summary  of  the  meeting 
to  the  permitting  agency  as  part  of  the 
final  NIC,  so  the  permitting  agency  will 
be  apprised  of  the  discussions  that  took 
place.  EPA  believes  that  this  provides 
incentive  for  the  facility  to  address  any 
signiticant  issues  raised  by  the  public  in 
the  NIC  meeting. 

EPA  expects  that  the  exchange 
between  the  facility  and  the  community 
that  takes  place  during  the  meeting  will 
be  much  like  it  is  for  RCRA  pre- 
application  meetings.  That  is,  the 
Agency  intends  for  the  meeting  to 
provide  an  open,  flexible  and  informal 
occasion  for  the  facility  and  the  public 
to  discuss  various  aspects  of  the 
facility's  compliance  strategy.  The 
Agency  anticipates  that  the  facility  and 
the  public  will  share  ideas,  and  build  a 
framework  for  a  solid  working 
relationship.  The  final  NIC  should 
reflect,  to  the  extent  appropriate,  ideas 
or  suggestions  raised  by  the  public. 

The  final  provisions  in  §63.1211 
clarify  that  tne  draft  NIC  must  be  made 
available  to  the  public  at  least  30  days 
before  the  meeting  is  to  take  place.  This 
will  provide  sufficient  time  for  people 
to  review  the  facility's  intended 
strategy.  EPA  did  not  prescribe  in  the 
regulations  the  manner  in  which  the 
draft  NIC  must  be  provided.  There  is  not 
a  "one-size-fits-all"  approach  to  getting 
information  out  to  the  public.  It  is  more 
logical  to  allow  the  facility  to  make  that 
decision  in  the  context  of  their 
particular  situations.  For  example,  if  a 
facility  has  an  information  repository 
established,  the  draft  NIC  may  be  made 
available  there.  Or  they  could  make  it 
available  upon  request,  since  the  name, 
phone  number,  and  address  of  the  NIC 
contact  must  be  in  the  meeting  notice. 

5.  Relation  Between  NIC  and  Other 
Notification  Requirements 

The  requirements  for  the  NIC  are 
being  promulgated  in  a  new  subpart 
applicable  to  HWCs  in  the  Part  63  CAA 
regulations.  Several  commenters  did  not 
believe  it  necessary  to  add  these  new 
requirements,  arguing  that  existing 
provisions  under  both  the  CAA  and 
RCRA  would  fulfill  the  purpose  of  the 
NIC.  They  cited  the  initial  notification 
requirements  in  §  63.9(b),  the 
notifications  of  compliemce  status  in 
§  63.9(h),  Title  V  permit  application 
requirements  in  §  70.5(c),  and  RCRA 
public  involvement  requirements  in 
§270.42  (permit  modification 
procedures). 

EPA  has  reviewed  the  requirements  in 
each  of  these  sections,  and  is  not 
persuaded  that  the  information  or  the 
timing  of  the  submittals  are  sufficient  to 


meet  the  objectives  of  the  NIC.  In  terms 
of  the  information,  the  NIC  actually 
seems  to  fall  between  the  initial 
notification  and  the  notification  of 
compliance  status.  The  information 
included  in  the  NIC  supplements  the 
initial  notification  requirements  in  40 
CFR  Part  63.9(b).  The  initial  notification 
requirements  in  §  63.9(b)  address  basic 
information  such  as  name  and  address 
of  the  owner  and  the  source,  and  a  brief 
description  of  the  source.  The  focus  is 
on  the  source  as  it  exists,  not  as  it  may 
need  to  be  modified  to  meet  new 
standards.  The  information  in  the  NIC 
provides  this  next  step— it  focuses  on 
what  types  of  changes  might  have  to 
take  place  in  order  to  achieve  the 
emission  limits  set  by  MACT.  The  types 
of  changes  may  be  physical,  such  as 
adding  or  replacing  air  pollution  control 
devices,  or  they  may  be  operational,  for 
example,  achieving  lower  emissions  by 
minimizing  the  waste  generated 
elsewhere  that  is  subsequently  used  as 
fuel  for  the  combustor. 

The  information  required  in  the  NIC 
will  enable  the  public  to  engage  in  a 
meaningful  dialogue  about  the  facility's 
compliance  strategy,  including  a 
discussion  of  the  various  options  under 
consideration.  For  example,  when  a 
facility  identifies  and  describes  the  type 
of  control  technique(s)  being 
considered,  it  would  be  ideal  for  the 
facility  to  have  examined  all  of  the 
waste  minimization  and/or  pollution 
control  options  available,  including 
emission  control  through  process 
modification,  feed  restriction,  and 
pollution  control  equipment,  (e.g.,  Hg 
control  by  production  process  changes, 
recovery,  segregation,  feedrate 
restriction,  carbon  injection,  carbon  bed, 
wet  scrubbing,  etc.).  The  compliance 
notification  requirements  in  §  63.9(h), 
on  the  other  hand,  have  a  different 
objective.  They  focus  not  on  options  for 
coming  into  compliance,  but  rather  on 
how  compliance  will  be  demonstrated 
and  monitored. 

EPA  chose  not  to  tie  the  NIC 
requirements  to  the  Title  V  permitting 
process.  In  terms  of  timing,  the  Title  V 
process  may  not  always  be  appropriate. 
It  is  important  to  keep  in  mind  that 
MACT  standards  set  forth  in  Part  63  are 
self-implementing;  activities  associated 
with  them  often  take  place  outside  of 
the  permitting  process.  When  MACT 
standards  are  promulgated,  sources 
must  begin  adhering  to  the  regulations, 
regardless  of  where  they  stand  in  the 
Title  V  permit  process.  For  example, 
sources  that  already  have  Title  V 
permits  do  not  have  to  reopen  them 
until  renewal,  if  they  are  within  3  years 
of  the  expiration  date.  This  time  frame 
obviously  is  too  long  to  meet  the  goals 


of  the  NIC.  In  addition,  Title  V  permits 
contain  all  applicable  requirements  for 
all  sources  at  a  facility.  To  use  the  Title 
V  process  just  for  hazardous  waste 
combustors  is  not  practical. 

The  Agency  has  also  determined  that 
the  information  requirements  for  Title  V 
applications  do  not  meet  the  spirit  of 
the  NIC.  Like  the  §  63.9(h)  compliance 
notification  requirements,  the  "Title  V 
information  does  not  address  options  for 
achieving  compliance,  particularly  with 
regard  to  waste  minimization  and 
pollution  prevention  techniques  being 
considered.  Of  course,  the  NIC  is  not 
intended  to  be  the  primary  vehicle  for 
waste  minimization  or  pollution 
prevention  planning.  EPA  expects  that 
these  are  ongoing  areas  of  exploration 
for  facilities.  EPA  does  expect,  however, 
that  to  the  extent  these  may  be  used  to 
achieve  compliance  with  the  MACT 
standards,  facilities  will  investigate 
them  as  viable  options  and  will  discuss 
them  as  such  with  the  public. 

Some  commenters  suggested  that 
facilities  having  to  follow  Class  2  or  3 
RCRA  permit  modification  procedures 
(e.g.,  because  they  are  located  in  states 
that  do  not  adopt  the  RCRA  streamlined 
modification  procedures)  not  be 
required  to  submit  a  NIC,  since  public 
meetings  are  a  required  step  in  those 
procedures.  Another  suggested  that 
RCRA  interim  status  facilities  not  be 
subject  to  NIC  requirements,  because 
they  are  not  "losing"  any  public 
involvement  in  a  modification  process 
(since  they  have  no  permit  to  modify). 
EPA  disagrees  with  these  suggestions. 
The  NIC  is  broader  in  scope  than  just 
facility  modifications  that  may  have  to 
be  incorporated  into  a  RCRA  permit  or 
that  may  be  accomplished  by  following 
the  procedures  in  40  CFR  270.72(a)  for 
allowable  changes  under  interim  status. 
The  NIC  is  intended  to  lay  out  for 
discussion  the  source's  overall  plan  for 
achieving  compliance;  this  goal  is 
relevant  regardless  of  whether  the 
facility  is  operating  under  a  pyermit  or 
under  interim  status.  Facility  changes 
under  RCRA  would  just  be  one  piece  of 
the  overall  document,  and  one  segment 
of  the  pubhc  discussion.  As  stated  in 
the  previous  section,  however,  there  is 
nothing  in  today's  rule  that  precludes  a 
facility  having  to  follow  Class  2  or  3 
permit  modification  procedures  from 
combining  the  public  meeting  required 
as  part  of  the  modification  process  with 
the  public  meeting  required  as  part  of 
the  NIC  process.  EPA  would  expect,  and 
fully  encourage,  a  facility  in  this 
situation  to  set  up  one  meeting  that 
would  serve  both  purposes. 
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D.  Discussion  of  Public  Comments  and 
Progress  Report 

1.  Overview 

The  Claan  Air  Act  requires  the 
Administrator  to  establish  a  compliance 
date  or  dates  for  each  category  or 
subcategory  of  existing  sources,  which 
shall  provide  for  compliance  as 
expeditiously  as  practicable,  but  in  no 
event  later  than  3  years  after  the 
efTective  date  of  such  standard,  except 
as  provided  via  a  one  year  extension. 
CAA  section  112(i)(3).  EPA  believes  that 
compliance  as  expeditiously  as 
practicable  will  have  numerous  benefits 
for  human  health  and  the  environment. 
In  particular,  for  those  sources  that  do 
not  intend  to  ultimately  come  into 
compliance  with  the  emission  standards 
of  this  Subpart,  expeditious  compliance 
would  be  achieved  by  ceasing  to  bum 
hazardous  waste.  The  Agency 
anticipates  that  numerous  sources  will 
choose  not  to  come  into  compliance 
with  the  requirements  of  this  rule,  and 
will  cease  burning  hazardous  waste 
prior  to  issuance  of  the  rule  or  at  some 
later  date,  but  prior  to  the  compliance 
date.  This  section  is  intended  to 
expeditiously  limit  the  burning  of 
hazardous  waste  by  those  sources  who 
do  not  intend  to  come  into  compliance 
with  the  requirements  of  the  emission 
standards  of  this  Subpart,  but  continue 
to  bum  hazardous  waste  after  the 
effective  date  of  the  emission  standards 
of  this  Subpart.  These  sources  are.  quite 
simply,  able  to  meet  the  standards 
earlier  than  the  three  years  allowed  for 
sources  which  will  continue  to  bum 
hazardous  waste.  Thus,  for  this  class  of 
facilities.  EPA  is  creating  a  means  of 
compliance  "as  expeditiously  as 
practicable"  (CAA  section  112(i)(3)). 

In  the  April  1996  proposal,  the 
Agency  invited  comment  on  how 
sources  could  be  identified  and 
strategies  that  could  be  used  to 
encourage  or  require  these  types  of 
sources  to  comply  at  the  earliest 
possible  date.  Several  commenters 
suggested  methods  to  require  sources  to 
identify  their  intent  to  comply  or  not 
comply  with  the  eQiission  standards 
soon  after  the  promulgation  of  the  flnal 
rule  for  these  standards.  They  also 
suggested  that  those  sources  that  did  not 
intend  to  come  into  compliance  would 
be  required  to  stop  burning  hazardous 
waste. 

2.  Symmary  of  Progress  Report 
Requirements 

The  Agency  has  adopted  in  the  final 
rule  a  variation  of  the  concept 
commenters  suggested  along  the  lines  of 
the  April  1996  concept  EPA  proposed. 
The  final  rule  requires  those  sources 


subject  to  the  mle  to  signify  in  their  NIC 
an  intent  to  comply  or  not  to  comply 
with  the  requirements  of  the  emission 
standards  of  this  Subpart.  Sources  who 
make  the  decision  not  to  comply  with 
the  mle  must  stop  burning  hazardous 
waste  on  or  before  two  years  after  the 
effective  date  of  the  emission  standards 
of  this  Subpart.  The  Agency  believes 
that  two  years  is  an  adequate  length  of 
time  for  these  sources  to  arrange  for 
altemate  management  of  their 
hazardous  waste  through  process 
changes  to  minimize  the  waste,  use  of 
altemate  on-site  management,  or  the  use 
of  off-site  management.  Those  sources 
who  intend  to  come  into  compliance 
with  the  emission  standards  will  have 
the  full  three  years  to  come  into 
compliance  as  intended  by  the  statute. 

The  sources  who  do  not  intend  to 
comply  with  this  mle  must  include  in 
their  NIC  a  schedule  that  includes  key 
dates  for  the  steps  to  be  taken  to  stop 
burning  hazardous  waste.  Key  dates 
include  the  date  for  submittal  of  RCRA 
closure  docimients.  The  types  of  closure 
documents  that  would  need  to  be 
submitted  will  most  likely  vary 
depending  on  the  source's  status.  For 
example,  if  a  source  is  in  interim  status, 
it  may  need  to  submit  a  closure  plan.  If 
the  source  is  permitted,  it  will  probably 
need  to  update  its  closure  plan  (that  is 
part  of  the  permit);  thus,  the 
"document"  may  be  a  permit 
modification  request. 

a.  Submittal.  Commenters  suggested 
that  sources  submit  progress  reports  to 
track  source's  actions  toward 
compliance.  The  Agency  also  believes 
that  a  progress  report  would  be  a  useful 
tool  to  evaluate  a  source's  progress 
toward  compliance.  In  the  final  rule, 
EPA  requires  those  sources  to  submit  to 
the  regulatory  authority  a  progress 
report  on  or  before  two  years  after  the 
effective  date  of  the  emission  standards 
of  this  Subpart.  Any  sources  burning 
waste  on  and/or  after  two  years 
following  the  effective  date  of  the 
emission  standards  of  this  Subpart  will 
be  require  to  submit  a  progress  report. 

b.  Demonstration.  The  Agency 
believes  that  any  source  which  intends 
to  come  into  compliance  with  the 
emission  standards  of  this  Subpart, 
except  for  those  sources  in  compliance 
on  the  effective  date  of  the  emission 
standards  of  this  Subpart,  will  be 
required  to  make  modifications  to  the 
source  to  come  into  compliance.  To 
gauge  the  progress  of  these 
modifications,  the  final  mle  requires 
sources  to  submit  with  their  progress 
report  information  demonstrating  that 
the  source  has:  (1)  Completed 
engineering  design  for  any  physical 
modifications  to  the  source  needed  to 


comply  with  the  emissions  standards  of 
this  Subpart:  (2)  Submitted  applicable 
construction  applications  to  the 
applicable  regulatory  authority;  and  (3) 
Entered  into  a  binding  contractual 
commitment  to  purchase,  fabricate,  and 
install  any  equipment,  devices,  and 
ancillary  structures  needed  to  comply 
with  the  emission  requirements  of  this 
Subpart.  Those  sources  which  fail  to 
make  this  demonstration  in  their 
progress  report  or  who  fail  to  submit  a 
progress  report  shall  stop  burning 
hazardous  waste  on  or  before  the  date 
two  years  after  the  effective  date  of  this 
Subpart. 

Because  the  types  of  modifications 
that  sources  will  have  to  make  are 
anticipated  to  require  the  commitment 
of  substantial  resources,  sources  are 
required  to  demonstrate  that  they  have 
entered  into  a  binding  contractual 
commitment  to  purchase  the  resources 
necessary  to  make  those  modifications. 
Some  examples  of  binding  contractual 
commitments  follow;  however.  EPA 
may  judge  other  demonstrations 
adequate  on  a  case-by-case  basis.  In 
some  cases,  EPA  will  allow  evidence  of 
an  in-house  constmction  plan  to  satisfy 
the  demonstration.  If  on-site  labor  by 
facility  personnel  will  be  used,  a 
statement  of  commitment  must  be 
provided  by  upper  management,  and 
such  other  evidence  of  a  commitment  as 
is  available,  such  as  company 
memoranda  or  annual  budgets 
committing  funds,  purchase  orders,  or 
copies  of  contracts  with  any  suppliers  of 
equipment  or  materials.  EPA  expects 
that,  in  most  cases,  sources  will  use  off- 
site  resources  in  their  modifications.  To 
demonstrate  commitment  in  these  cases, 
sources  must  provide  copies  of  binding 
contracts  with  companies  to  perform 
tasks  or  supply  equipment  that  will 
facilitate  bringing  the  source  into 
compliance. 

There  may  be  a  limited  number  of 
sources  who  intend  to  come  into 
compliance,  but  will  not  need  to 
undertake  any  of  the  activities  identified 
in  the  demonstration  criteria  above  to 
do  so.  These  sources  are  required  to 
submit  instead  documentation:  (1) 
Demonstrating  that  the  source,  at  the 
time  of  the  progress  report,  is  in 
compliance  with  the  emissions 
requirements;  or  (2)  specifying  the  steps 
that  will  be  taken  to  bring  the  source 
into  compliance,  without  undertaking 
any  of  the  activities  identified  in  the 
demonstration  criteria.  The  Agency 
anticipates  that  few  if  any  sources  will 
not  need  to  enter  into  binding  contracts 
in  order  to  come  into  compliance  with 
the  emission  standards  of  this  Subpart. 

Those  sources  who  indicated  in  the 
NIC  their  intent  not  to  comply  with  the 
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emission  control  requirements  of  this 
Subpart  must  still  submit  a  progress 
report.  These  sources,  however,  must 
only  indicate  that  they  have  stopped 
burning  hazardous  waste  and  have 
submitted  the  required  RCRA  closure 
documents. 

c.  Schedule.  To  determine  that 
facilities  are  undertaking  the  steps 
necessary  to  come  into  compliance  by 
the  compliance  date,  the  progress  report 
shall  contain  a  schedule.  This  schedule 
must  take  into  account  the  key  dates 
listed  in  63.1211{a)(l)(ii)  for  projects 
that  will  bring  the  source  into 
compliance  with  the  emission 
standards.  The  schedule  must  cover  the 
time  frame  from  the  submittal  of  the 
progress  repjort  through  the  compliance 
date  of  the  emission  standards.  EPA  is 
requiring  that  the  following  key  dates, 
as  applicable  to  each  source,  be 
contained  in  their  schedule:  (1)  Bid  and 
award  dates  for  construction  contracts 
and  equipment  supply  contractors;  (2) 
milestones  such  as  ground  breaking, 
completion  of  drawings  and 
specific'htions,  equipment  deliveries, 
intermediate  construction  completions, 
and  testing;  (3)  the  dates  on  which 
applications  were  submitted  for  or 
obtained  operating  and  construction 
permits  or  licenses;  (4)  the  dates  by 
which  approvals  of  any  permits  or 
licenses  applied  for  are  anticipated;  and 
(5)  the  projected  date  by  which  the 
source  will  be  in  compliance  with 
emission  standards.  The  Agency 
anticipates  that  many  sources  will  be 
able  to  update  the  schedule  included 
with  their  NIC  in  submitting  a  schedule 
for  the  progress  report. 

d.  Sources  That  Do  Not  Intend  To 
Comply.  The  Agency  anticipates  that 
some  facilities,  which  intended  to 
comply  at  the  time  of  their  NIC 
submittal,  may  make  the  determination 
not  to  comply  based  on  engineering 
studies  or  evaluations  by  the  time  of 
their  progress  report  submittal.  Those 
sources  that  signify  in  their  progress 
report,  submitted  on  or  any  time  before 
two  years  after  the  effective  date  of  the 
emission  standards  of  this  Subpart,  their 
intention  not  to  comply  with  the 
requirements  of  this  Subpart  must  stop 
burning  hazardous  waste  on  or  before 
the  date  two  years  after  the  effective 
date  of  the  emissions  standards  of  this 
Subpart.  Sources  who,  at  the  time  of 
their  NIC  submittal,  have  any  belief  or 
concern  that  they  may  decide  not  to 
comply  with  the  emission  standards 
should  consider  planning  alternate 
waste  management  alternatives  well  in 
advance  of  the  two  year  stop  burning 
deadline. 

e.  Facilities  with  Multiple  Sources. 
Commenters  stated  that  some  facilities 


may  have  multiple  units  at  the  same  site 
subject  to  the  MACT  requirements. 
These  facilities  may  decide  to  bring  a 
portion  of  the  sources  into  compliance 
and  cease  burning  hazardous  waste  in 
the  other  portion  of  their  sources.  If  a 
facility  did  decide  to  upgrade  one  or 
more  units,  it  may  be  necessary  to 
utilize  the  remaining  unit,  in  which  it 
intended  to  stop  burning  hazardous 
waste  prior  to  the  compliance  date,  to 
handle  the  capacity  of  the  unit  being 
upgraded  until  the  installation  of 
controls  was  complete.  The  commenters 
believed  that  it  was  unjustified  to  close 
a  source  at  the  two  year  deadline  in  the 
case  where  a  source:  (1)  Was  designated 
for  closure  at  or  before  the  three  year 
compliance  date;  and  (2)  was  handling 
the  waste  from  another  on-site  source 
being  upgraded  to  comply  with  the 
MACT  standards  or  in  order  to  install 
source  reduction  modifications 
eliminating  the  need  for  further 
combustion  of  wastes. 

The  Agency  agrees  that  the  intent  of 
the  requirement  for  sources  that  did  not 
intend  to  comply  to  stop  burning 
hazardous  waste  should  not  apply  to 
these  types  of  sources.  Therefore,  the 
requirement  to  stop  burning  hazardous 
waste  at  the  two  year  deadline  does  not 
apply  to  a  source  if:  (1)  The  source  was 
designated  in  the  NIC  as  a  source  that 
would  stop  burning  hazardous  waste  on 
or  before  the  compliance  date;  and  (2) 
the  source  was  shown  in  the  NIC  to  be 
necessary  to  handle  the  capacity  of 
another  on-site  source  while  that  source 
was  unable  to  handle  the  waste  and 
undergoing  modifications  to  come  into 
compliance  with  the  emission  standards 
of  this  Subpart  or  in  order  to  install 
source  reduction  modifications 
eliminating  the  need  for  further 
combustion  of  wastes. 

E.  Certification 

To  ensure  that  information  submitted 
by  a  source  is  true  and  accurate,  all  NIC 
and  progress  reports  submitted  shall 
contain  the  following  certification 
signed  and  dated  by  an  authorized 
representative  of  the  source:  "I  certify 
under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar 
with  the  information  submitted  in  this 
dociunent  and  all  attachments  and  that, 
based  on  my  inquiry  of  those 
individuals  immediately  responsible  for 
obtaining  the  information,  I  believe  that 
the  information  is  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of 
fine  and  imprisonment." 

An  authorized  representative  should 
be  a  responsible  corporate  officer  (for  a 
corporation),  a  general  partner  (for  a 


partnership),  the  proprietor  (of  a  sole 
proprietorship),  or  a  principal  executive 
officer  or  ranking  elected  official  (for  a 
municipality.  State,  Federal,  or  other 
public  agency). 

F.  Extension  of  the  Compliance  Date 

The  CAA  provides  sources  that  intend 
to  come  into  compliance,  but  because  of 
the  need  to  install  controls  will  not  meet 
the  compliance  date,  the  ability  to 
request  an  extension  of  the  compliance 
date  for  one  year.  The  Agency  believes 
facilities  that  choose  to  install  process 
changes  (which  are  essentially  pollution 
prevention  or  waste  minimization 
measures)  and/ or  other  controls  that  are 
appropriate  for  meeting  MACT 
standards  are  eligible  to  request  a  one 
year  extension  of  the  compliance  date  to 
install  these  controls  (CAA  Section 
112(i)(3)(B)).  Facilities  that  request  an 
extension  to  install  pollution  prevention 
and/or  waste  minimization  measures 
may  use  part  63.1216  below,  which 
describes  the  pollution  prevention 
related  information  to  be  submitted. 
Facilities  that  request  an  extension  for 
installing  only  end-of-pipe  emission 
controls  may  use  part  63.6(i){4) 
requirements.  In  either  case,  the 
extension  request  shall  be  filed  at  least 
one  year  prior  to  the  compliance  date  of 
this  Subpart. 

G.  Sources  Which  Become  Affected 
Sources  After  the  Effective  Date  of  This 
Subpart 

The  Agency  is  concerned  that  there 
may  be  sources  who  become  subject  to 
the  emission  standards  of  this  Subpart 
after  the  effective  date  of  the  emission 
standards  of  this  Subpart.  The  following 
is  intended  to  clarify  the  requirements 
and  time  frames  that  must  be  met  by 
such  sources.  A  source  which  begins  to 
bum  hazardous  waste  after  the  effective 
date  of  the  emission  standards  of  this 
Subpart,  therefore  becoming  an  affected 
source,  but  prior  to  9  months  after  the 
effective  date  of  the  emission  standards 
of  this  Subpart,  shall  comply  with  all 
the  requirements  of  this  section  and 
associated  time  frames  for  public 
meetings  and  docimient  submittals. 

A  source  which  intends  to  begin 
burning  hazardous  waste  after  9  months 
after  the  effective  date  of  the  emission 
standards  of  this  Subpart,  therefore 
becoming  an  affected  source,  shall  meet 
all  the  requirements  concerning  the  NIC 
and  progress  report  prior  to  burning 
hazardous  waste.  Such  sources  shall 
make  a  draft  NIC  available,  notice  their 
public  meeting,  hold  their  public 
meeting,  and  submit  a  final  NIC  prior  to 
burning  hazardous  waste.  Such  sources 
also  shall  submit  their  progress  report  at 
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the  time  of  the  submittal  of  their  final 
NIC. 

VI.  Waste  Minimization  and  Pollution 
Prevention 

A.  Overview 

Pollution  prevention  is  widely 
recognized  as  the  most  preferable  form 
of  environmental  management.  Indeed, 
the  Clean  Air  Act.  the  Pollution 
Prevention  Act.  and  the  Resource 
Conservation  and  Recovery  Act 
explicitly  make  pollution  prevention  the 
preferred  tool  in  our  nation's 
environmental  management  toolbox. 
The  States  have  been  strong  leaders  as 
well  in  moving  pollution  prevention  to 
the  forefront.  Over  the  past  decade,  30 
states  have  passed  legislation  that 
promotes  pollution  prevention.'*  Those 
States  have  embarked  on  a  variety  of 
programs  that  move  pollution 
prevention  more  into  the  mainstream  of 
their  environmental  management 
strategies — ranging  from  pollution 
prevention  based  permits  and 
inspections,  to  mandatory  pollution 
prevention  planning  programs,  to 
voluntary  partnerships  and  technical 
assistance.  Nearly  every  State  operates 
some  form  of  pollution  prevention 
technical  assistance  program  to  help 
companies  reduce  as  much  waste  as 
possible  at  the  source. 

EPA  has  embarked  on  several 
experimental  programs,  including,  for 
example,  Project  XL  and  the  Common 
Sense  Initiative,  to  identify  barriers  in 
Federal  regulations  that  impede  cleaner, 
cheaper,  smarter  environmental 
solutions,  and  to  demonstrate  ways  of 
redrafting  regulations  to  provide  greater 
flexibility  in  solving  envirorunental 
problems. 

In  1994,  EPA  began  an  extensive 
outreach  effort  to  begin  identifying 
pollution  prevention  barriers  and 
incentives  affecting  hazardous  waste 
combustion.  Over  the  course  of  the  past 
four  years,  EPA  has  worked  extensively 
with  the  States,  industry,  environmental 
groups,  and  citizens,  in  many  dozens  of 
discussions  and  correspondences  to 
explore  a  broad  range  of  approaches  to 
pollution  prevention  in  the  combustion 
arena.  Today's  rulemaking  puts  in  place 
several  incentive  based  pollution 
prevention  and  waste  minimization 
incentives  that  derive  from  that  long 
term  effort,  and  that  will  provide  the 
regulated  commimity  with  additional 
flexibility  to  use  pollution  prevention 
technologies  where  it  makes  sense  to  do 
so.  Some  barriers  were  identified  that 
are  not  easily  solvable  within  the  limits 


'* Pollution  Prevention  1997,  A  National  Pmgivss 
Peport  (June.  1997).  U.S.  Environmental  Protection 
Agency.  EPA  742-R-97-00.  Washington.  D.C 


of  the  Clean  Air  Act,  such  as  time  limits 
on  compliance  that  sometimes  force 
companies  to  install  end-of-pipe 
emission  controls,  instead  of  pollution 
prevention  process  changes,  because 
they  are  faster  and  less  risky  to  install. 
Nevertheless,  today's  rule  suggests  an 
approach  that  can  address  even  this 
problem. 

Today's  rule  contains  incentives  that 
provides  the  regulated  community: 
— several  months  of  planning  time 
before  the  MACT  compliance  period 
begins  to  explore  cost  effective 
pollution  prevention  alternatives  that 
might  reduce  the  cost  of  hazardous 
waste  combustion, 
— the  opportunity  to  extend  the 
compliance  period  by  one  year  where 
the  additional  time  is  needed  to 
install  pollution  prevention  controls 
that  reduce  the  amount  of  hazardous 
waste  entering  combustion  units,  and 
— the  opportunity  to  engender  public 
support  on  pollution  prevention 
alternatives  that  reduce  the  amount  of 
waste  that  will  be  combusted. 
The  six  pollution  prevention 
ahematives  EPA  published  for 
comment,  the  comments  received  and  a 
description  of  the  incentives  contained 
in  today's  rule  are  discussed  further 
below. 

B.  Background 

The  goals  of  the  Clean  Air  Act  clearly 
express  Congress'  intent  to  use  pollution 
prevention  as  a  fundamental  tool  for 
protecting  our  nation's  air  resources: 

"A  primary  goal  of  this  chapter  is  to 
encourage  or  otherwise  promote 
reasonable  Federal,  State,  and  local 
government  actions,  consistent  with  the 
provisions  of  this  chapter,  for  pollution 
prevention."  (Clean  Air  Act,  Section  101 
(c))." 

"Air  pollution  prevention  (that  is,  the 
reduction  or  elimination  ,  through  any 
measures,  of  the  amount  of  pollutants 
produced  or  created  at  the  source) 
*  *   •  islhe  primary  responsibility  of 
States  and  local  governments."  (Clean 
Air  Act,  Section  101  (a)(3))." 

Congress'  intent  in  the  CAA  is 
consistent,  if  not  identical,  to  the 
poUcies  set  in  the  Pollution  Prevention 
Act  of  1990  (PPA)  and  the  Hazardous 
and  Solid  Waste  Amendments  to  RCRA 
of  1984,  RCRA  Section  1003(b)  and 
Section  6602  (a). 

More  specifically,  we  note  the 
definition  of  pollution  prevention  as 
used  in  the  CAA  is  best  captured  in  the 
operational  definition  used  in  Section 
112  (d)(2).  This  section  requires  EPA  to 
consider  pollution  prevention 
techniques  in  addition  to  "end  of  pipe" 
emission  controls  and  other  methods  in 


the  setting  of  MACT  standards. 
Pollution  prevention  is  used  here  to 
include:  "measures,  processes,  methods, 
systems,  or  techniques  including,  but 
not  limited  to,  measures  which  •  •   * 
(A)  reduce  the  volume  of,  or  eliminate 
emissions  of,  such  pollutants  through 
process  changes,  substitutions  of 
materials  or  other  modifications,  *   *  * 
or  (D)  are  design,  equipment,  work 
practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  *  *   *" 

To  avoid  some  of  the  historical 
confusion  that  has  occurred  over  the 
definitions  of  pollution  prevention  and 
waste  minimization,  it  is  useful  to 
comp>are  the  CAA  definition  to  those  in 
the  PPA  and  in  the  Hazardous  and  SoUd 
Waste  Amendments  to  RCRA  of  1984. 

The  PPA  (at  Section  6603(5)(A)) 
defines  pollution  prevention  as  source 
reduction  activities,  which  includes  any 
practice  that  reduces  the  amount  of 
hazardous  substance,  pollutant  or 
contaminant  entering  a  waste  stream,  or 
otherwise  prior  to  recycling,  treatment 
or  disposal.  It  includes  such  acti^ties 
as:  equipment  or  technology 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  improvements  in  work 
practices,  maintenance,  training,  and 
inventory  control.  The  meaning 
contained  in  the  PPA  is  essentially  the 
same  meaning  referred  to  in  Section 
112(d)(2)  of  the  CAA.  Both  focus  on 
reducing  waste  generation  at  the  source 
by  making  changes  in  the  way  things  are 
manufactured. 

The  PPA  excludes  from  pollution 
prevention  any  practice  which  "alters 
the  physical,  chemical,  or  biological 
characteristics  or  the  volume  of  a 
hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itself  is  not  integral  to 
and  necessary  for  the  production  of  a 
product  or  the  providing  of  a  service." 
(Section  6603(5)(B).  In  essence,  this 
definition  excludes  waste  management, 
recycling  (except  for  closed  loop 
recycling  that  is  integrated  into 
production  processes),  burning  for 
energy  recovery,  waste  treatment,  and 
disposal. 

Since  many  of  the  facilities  affected 
by  today's  rulemaking  are 
simultaneously  regulated  by  RCRA,  it  is 
important  to  also  explain  the  use  of  the 
term  waste  minimization,  under  RCRA. 

Waste  minimization  includes 
pollution  prevention  (or  source 
reduction)  and  environmentally  sound 
recycling,  i.e..  recycling  that  does  not 
constitute  disposal  (see  40  CFR 
261.1(c)).  It  does  not  include 
treatment — i.e.  any  "method,  technique, 
or  process,  including  neutralization. 
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designed  to  change  the  physical, 
chemical  or  biological  character  or 
conip>osition  of  any  hazardous  waste  so 
as  to  neutralize  such  waste,  or  so  as  to 
recover  energy  or  material  resources 
from  the  waste,  or  so  as  to  render  such 
waste  non-hazardous,  or  less  hazardous; 
safer  to  transport,  store  or  dispose  of;  or 
amenable  for  recovery,  amenable  for 
storage,  or  reduced  in  volume."  (40  CFR 
260.10).  RCRA  also  contains 
requirements  for  hazardous  waste 
generators  and  permitted  waste 
management  facilities  to  make  routine 
certifications  that  they  have  a  "waste 
minimization  program  in  place,"  and 
large  generators  must  also  report  waste 
minimization  activities  biennially. 
The  envirormiental  literat\ire  and 
public  statements  of  many  companies 

£rovide  strong  evidence  of  the  potential 
enefits  to  industry  and  the 
environment  that  result  from  using 
pollution  prevention  over  waste 
generation  and  management.  For 
example,  pollution  prevention 
techniques  can  help  companies  reduce 
the  amount  of  raw  materials  purchased 
and  the  amount  of  waste  generated. 
These  reductions  can  reduce  the  amount 
spent  on  waste  management  and  Can 
also  reduce  worker  exposure  to 
hazardous  substances.  Pollution 
prevention  can  help  companies  improve 
product  yield  and  find  ways  to  recover 
materials  that  might  otherwise  be 
destroyed  or  landfilled. 

The  literature  also  points  to  barriers 
that  may  impede  a  company's  ability  to 
pursue  pollution  prevention.  Barriers 
may  include,  for  example:  little  or  no 
access  to  technical  information  on 
pollution  prevention  technologies, 
concern  over  the  impact  of  process 
changes  on  product  quality,  a  lack  of 
access  to  capital,  requirements  in 
existing  environmental  regulations  that 
conflict  with  pollution  prevention 
objectives. 

Today's  regulation  focuses  on 
reducing  several  potential  regulatory 
barriers  that  could  interfere  with 
pollution  prevention  solutions.  The 
incentive  based  approach  contained  in 
today's  rule  is  explained  further  below. 

C.  Summary  of  Proposed  Pollution 
Prevention/Waste  Minimization 
Incentives  and  Comments  Received 

EPA  requested  comment  on  six 
alternatives  for  prcwnoting  pollution 
prevention  and  waste  minimization  at 
hazardous  waste  incinerators,  cement 
kilns  and  LWAKs.  Three  were  proposed 
in  the  Agency's  April  1996  NPRM  and 
three  were  proposed  in  the  Agency's 
Notice  of  Data  Availability  (NODA) 
published  in  the  Federal  Register  on 
May  2.  1997  (Revised  Technical 


Standards  for  Hazardous  Waste 
Combustion  Facilities;  Proposed  Rule. 
62  FR  24241).  All  six  incentive  based 
alternatives  were  designed  to  promote 
the  identification  and  installation  of 
pollution  prevention  and  waste 
minimization  techniques  that  reduce  or 
eliminate  the  amount  and/ or  toxicity  of 
hazardous  wastes  entering  combustion 
feedstreams,  either  as  an  alternative  to 
end-of-pipe  combustion  measures,  or  in 
combination  with  combustion  measures, 
to  meet  MACT  standards. 

Two  of  the  six  alternatives  proposed 
focused  on  using  waste  minimization 
facility  planning  as  a  tool  that  would 
cause  regulated  facilities  to  identify 
pollution  prevention/waste 
minimization  measures  that  could  be 
used  to  reduce  the  amount  and/ or  the 
toxicity  of  hazardous  wastes  entering 
combustion  feedstreams.  Two 
additional  alternatives  focused  on 
extending  compliance  deadlines  to 
allow  additional  time  for  companies  to 
fully  explore  pollution  prevention/ 
waste  minimization  measures  and 
combustion  measures  that  may  be 
necessary  to  meet  MACT  standards.  A 
fifth  alternative  requested  comment  on 
an  approach  that  would  harness  the 
power  of  public  involvement  during  the 
initial  stage  of  corporate  compliance 
plaiming.  The  sixth  alternative 
proposed  promulgating  pollution 
prevention  and  waste  minimization 
incentives  several  months  before  the 
MACT  standards  are  promulgated — 
which  would  provide  companies  several 
months  of  advance  planning  time  before 
the  MACT  compliance  period  begins. 
The  alternatives  were  not  designed  to  be 
exclusive.  Today's  rule  promulgates  a 
combination  of  three  of  these  options, 
encourages  States  to  adopt  two  others, 
and  recommends  an  alternative 
voluntary  approach  for  the  sixth.  The 
options,  comments  received  and  EPA's 
response  to  major  comments  are 
discussed  below.  EPA's  response  to 
each  comment  is  contained  in  the 
docket. 

EPA  received  over  40  comments  on 
the  options  contained  in  the  April  1996 
hfPRM  and  the  NODA.  Most  of  the 
commenters  addressed  one  or  more  of 
the  following  topics: 
— Time-based  incentives,  including  the 

opportunity  to  enter  into  enforcement 

agreements  beyond  four  years, 
— Tne  effectiveness  of  pollution 

prevention  plaiming  and  planning 

criteria. 
— Perceived  effectiveness  of  pollution 

prevention  in  the  context  of  this 

rulemaking, 
— Setting  MACT  standards  based  on 

pollution  prevention/waste 

minimization. 


— Public  review  of  pollution  prevention 

and  waste  minimization. 
— The  role  of  pollution  prevention  and 

waste  minimization  in  waste 

management. 
— The  definition  of  pollution  prevention 

and  waste  minimization,  and 
— AppUcabiUty  of  pollution  prevention 

incentives  to  commercial  facilities. 

EPA  asked  for  comments  on  the 
appropriateness  of  two  options 
requiring  pollution  prevention/ waste 
minimization  facility  planning.  One 
option  would  require  facilities  to 
complete  a  waste  minimization  facility 
plan  that  identifies  alternatives  for 
reducing  the  amount  of  hazardous  waste 
managed  by  combustion.  While  this 
approach  would  not  require  facilities  to 
select  any  particular  pollution 
prevention  technology,  it  presumes  that 
going  through  the  process  of  exploring 
alternatives  would  cause  a  company  to 
consider  more  pollution  prevention 
options  than  they  would  have  otherwise 
and  select  any  that  are  cost-effective. 

In  the  second  waste  minimization 
planning  option,  EPA  proposed  to  allow 
States  and  EPA  Regions  (in  cases  where 
States  are  do  not  have  an  approved  CAA 
Title  V  program)  to  require  pollution 
prevention  plaiming  on  a  case-by-case 
basis.  Determining  which  facilities 
should  be  required  to  complete  a 
pollution  prevention/waste 
minimization  facility  plan  could  take 
into  account  several  factors,  including, 
for  example,  whether  an  existing  state 
program  had  already  accomplished  this 
objective,  the  extent  to  which  this 
requirement  may  be  too  burdensome  for 
some  states,  and  the  extent  to  which 
facihty  specific  conditions  indicate 
emissions  could  be  controlled  by  feed 
stream  management  and  waste 
minimization  at  the  source. 

A  variety  of  commenters  addressed 
this  issue.  Four  states  and  one  state 
association  commented  pollution 
prevention/waste  minimization  should 
be  the  highest  priority  waste 
management  approach,  though  they  had 
diverse  and  sometimes  conflicting 
opinions  about  the  specific  options 
proposed.  One  State  commented  that 
mandatory  planning  should  be  required 
for  all  facilities  that  generate  and 
combust  waste  on-site,  and  that 
planning  should  be  required  on  a  case- 
by-case  basis  for  commercial  off-site 
combustion  faciUties.  One  State  and  the 
State  association  stated  that  the 
mandatory  planning  requirement  should 
be  expanded  to  include  all  facilities  that 
generate  waste  managed  by  combustion. 
A  fourth  State  said  that  no  waste 
minimization  incentives  should  be 
included  in  this  rule  because  the 
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regulated  community  has  had  many 
years  to  reduce  waste  generation 
through  pollution  prevention/  waste 
minimization,  and  should  have  already 
considered  waste  minimization  as  an 
approach  to  compliance.  One  state  did 
not  comment  specifically  on  the 
pollution  prevention  planning  options 
but  was  in  favor  of  encoiuaging 
pollution  prevention  incentives  in  this 
rule. 

This  diversity  of  opinion  among 
States  leads  EPA  to  believe  that  the 
pollution  prevention/waste 
minimization  incentives  contained  in 
this  rule  must  allow  broad  flexibility  for 
State  programs.  EPA  is  also  aware,  from 
discussions  outside  the  context  of  this 
rulemaking,  that  some  states  are 
specifically  opposed  to  mandatory 
pollution  prevention  requirements,  and 
a  few  states  have  not  yet  established 
pollution  prevention  programs. 

Several  dozen  comments  were 
received  from  industry.  Most  of  the 
comments  from  companies  who 
generate  and  combust  waste  on-site 
were  in  favor  of  pollution  prevention/ 
waste  minimization  as  the  most 
desirable  form  of  waste  management. 
However,  most  were  opposed  or  silent 
regarding  required  pollution  prevention 
planning.  Only  one  argued  that 
mandatory  pollution  prevention 
planning  is  not  appropriate,  and  that  the 
case  by  case  option  provides  greater 
flexibility  and  is  therefore  more 
appropriate. 

Commercial  combustion  facilities 
generally  oppose  pollution  prevention 
planning  requirements  because  they 
have  virtually  no  control  over  what 
types  or  how  much  waste  their 
customers  generate  for  combustion. 
However,  one  company  argued  strongly 
for  the  Agency  to  require  mandatory 
pollution  prevention  planning  by  all 
regulated  units  to  identify  pollution 
prevention  alternatives  that  eliminate  or 
reduce  the  amount  and  toxicity  of 
combusted  wastes.  The  commenter 
further  argued  that  pollution  prevention 
should  be  used  to  leverage  the  closing 
of  combustion  units  where  wastes  could 
more  effectively  be  eliiainated  or 
reduced.  Another  commercial  company 
believes  EPA  should  implement  "good 
actor"  incentives  for  companies  that 
educate  their  customers  regarding 
available  waste  mininuzation  resources. 
Such  incentives  could  include  reduced 
inspection  frequencies,  reduced 
performance  testing,  and  a  recognition 
program.  This  approach  was  not 
suggested  by  any  other  commenters. 
EPA  believes  this  approach  might  be 
appropriate  for  further  exploration  at  a 
later  time  One  Federal  agency 


commented  in  favor  of  a  case-by-case 
approach. 

tPA  considered  several  factors 
regarding  this  approach.  First,  the  CAA 
clearly  envisions  States  as  the  primary 
implementers  of  the  Title  V  program, 
and  the  pollution  prevention  programs 
operated  by  the  States  are  clearly 
diverse.  While  15  States  have  enacted 
mandatory  pollution  prevention 
planning  programs,  the  remaining  States 
continue  to  emphasize  voluntary 
pollution  prevention  programs  and 
technical  assistance  to  encourage 
pollution  prevention. 

Available  data  shows  that  mandatory 
pollution  prevention  planning  can  be  an 
effective  State  tool.  It  is  not  clear  how 
effective  this  approach  would  be  for  a 
broad  array  of  states.  In  a  review  of 
seven  states  that  have  chosen  to 
implement  mandatory  pollution 
prevention  planning  programs,  the 
National  Pollution  Roundtable 
concludes  that  mandatory  f>ollution 
prevention  planning  produces  beneficial 
results  for  the  regulated  community  and 
the  environment,  and  encourages  other 
states  to  consider  this  direction.  ■' 
However,  New  Jersey  (one  of  the  seven 
States  reviewed)  notes  in  a  separate 
report  that  its  companies  began  making 
significant  reductions  through  pollution 
prevention  well  before  the  State  passed 
legislation  requiring  mandatory 
pollution  prevention  planning.  In  this 
case,  the  State  is  not  able  to  pinpoint 
why  this  occurred.^ 

Of  the  21  conunercial  hazardous 
waste  incinerators  and  the  141  on-site 
hazardous  waste  incinerators  (i.e., 
incinerators  co-located  with  a  company 
manufacturing  facilities),  58  percent  are 
located  in  states  which  have  legislated 
pollution  prevention  programs  already 
in  place.  Nearly  all  of  the  remaining 
facilities  are  located  in  States  that 
provide  pollution  prevention  technical 
assistance.  In  addition,  all  of  these 
facilities  are  co-regulated  by  RCRA  and 
have  been  required  since  1984  to  certify 
on  an  annual  basis,  that  they  have  a 
waste  minimization  program  in  place. 
Therefore,  it  is  not  clear  what  additional 
pollution  prevention  benefits  would 
result  from  a  mandatory  requirement. 
Based  on  its  analysis,  EPA  believes  that 
a  federal  requirement  for  pollution 
prevention  planning  is  not  appropriate. 

EPA  also  considered  the  impact 
Federal  pollution  prevention  planning 


""Facility  Pollution  Prevention  Planning 
Requirements:  An  Overview  of  State  Program 
Evaluations,"  National  Pollution  Prevention  Round 
table  (August  8.  1997).  Washington.  O.C.  20036. 

»Aucott.  M..  Wachsprsss.  D.,  k  Herb )..  (May, 
1996).  "Industrial  Pollution  Prevention  in  New 
Jersey."  New  lersey  Department  of  Environmental 
Protection,  Trenton,  N.J. 


requirements  would  have  on  the 
Agency's  paperwork  reduction 
commitments.  EPA  is  committed  to 
decreasing  its  information  collection 
request  budget.  In  light  of  the  baseline 
requirements  and  voluntary  programs 
States  have  already  established  in  this 
area,  EPA  concludes  this  requirement 
would  increase  federal  paperwork 
without  necessarily  creating  a 
commensurate  improvement  in 
environmental  quality. 

EPA  has  also  expanded  the 
availability  of  volimtary  pollution 
prevention  incentives  available — which 
in  turn  reduce  the  need  for  mandatory 
federal  pollution  prevention 
requirements.  For  example,  EPA  has 
recently  released  the  "Waste 
Minimization  Prioritization  Tool."'* 
This  tool  is  an  easy-to-use  computer 
program  that  allows  industrial, 
government  and  public  users  to  quickly 
identify  their  highest  hazard  wastes  as 
targets  for  pollution  prevention  efforts. 
The  tool  allows  the  user  to  enter 
information  on  particular  waste  streams 
and  develop  a  screening-level 
assessment  of  chemicals  based  on  their 
persistence,  bioaccumulation  potential, 
and  human  and  ecological  toxicity.  The 
system  ranks  about  900  chemicals  that 
have  "complete"  data  on  chemical 
persistence,  bioaccumulation  potential, 
and  human  and  ecological  toxicity,  and 
it  includes  partial  data  for  3,800  others. 
This  tool  has  received  much  review  and 
is  targeted  for  widespread  distribution 
in  the  regulated  community. 

EPA  continues  to  provide  $5-$8 
million  dollars  per  year  in  grant  funds 
to  States  that  develop  innovative 
pollution  prevention  approaches,  and 
EPA  is  promoting  pollution  prevention 
innovation  in  States  through  the 
National  Environmental  Performance 
Partnership  System  (NEPPS).  NEPPS 
agreements  give  the  States  flexibility  to 
combine  individual  program  grants  to 
maximize  achieve  environmental  goals, 
including  using  funds  for  pollution 
prevention  that  have  historically  been 
used  for  end-of-pipe  pollution  controls. 
Texas,  New  Jersey,  and  Ohio  (which 
oversee  a  total  of  45  hazardous  waste 
incinerators)  are  among  the  states  that 
signed  NEPPS  agreements  in  1996. 
Thirty  states  were  scheduled  to 
negotiate  NEPPS  agreements  in  1997. 

m  addition,  a  variety  of  government- 
industry  partnerships  are  producing 
pollution  prevention  results.  For 
example,  163  industry  members  of 
Texas'  Clean  Industries  2000  program 


>'  "Waste  Minimization  Prioritization  Tool. 
Version  1.0:  User's  Guide  and  System 
Documentation."  (EPA  530-R-97-019,  June,  1997). 
U.S.  Environmental  Protection  Agency, 
Washington,  O.C 
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are  committed  to  reducing  emissions  of 
Toxic  Release  Inventory  (TRI)  chemicals 
by  50  percent  by  the  year  2000.  A 
twenty-nine  pwrcent  reduction  was 
reached  by  the  year  1994. 

Balancing  all  of  the  above  factors, 
EPA  believes  mandatory  and  case-by- 
case  pollution  prevention  planning 
approaches  are  not  necessary  to  achieve 
the  pollution  prevention  goals  of  the 
CAA.  A  combination  of  strong 
incentives  and  broad  flexibility  for 
States  and  the  regulated  community, 
including  some  of  the  options  discussed 
below  and  contained  in  today's  rule, 
will  accompUsh  the  pollution 
prevention  goals  of  the  CAA. 

Two  options  were  proposed  that 
would  allow  the  MACT  compliance 
period  to  be  extended  for  facilities  that 
demonstrate  the  need  for  extra  time  to 
install  pollution  prevention  measures. 
One  of  these  options  would  allow 
facilities  to  apply  for  a  one-year 
compliance  extension  to  the  MACT 
compliance  period  under  Section 
112(i)(S)(B)  where  additional  time  is 
needed  to  install  pollution  prevention 
or  waste  minimization  measuures  that 
reduce  or  eliminate  hazardous  wastes 
entering  the  combustion  feedstreams  of 
regulated  facilities.  Of  course,  such 
applications  must  still  be  evaluated  on 
a  case-by-case  basis  CAA  112(b)(3). 
However,  the  following  discussion 
provides  an  indication  of  how  EPA 
might  evaluate  such  appUcations  based 
on  pollution  prevention. 

Facilities  that  apply  for  this  one-year 
extension  would  be  required  to  provide 
a  description  of  the  pollution 
prevention/waste  minimization 
measures  that  would  signiRcantly 
reduce  or  eliminate  the  volume  and/or 
toxicity  of  hazardous  wastes  entering 
combustion  feedstreams.  a  reduction 
goal  (i.e..  how  much  waste  will  no 
longer  enter  combustion  feedstreams  of 
the  regulated  unit(s)),  a  discussion  of 
additional  combustion  or  other 
treatment  technology  that  will  be 
installed  to  meet  MACT  standards,  and 
a  schedule  of  milestones  necessary  to 
achieve  compliance.  The  pollution 
prevention/waste  minimization 
measures  installed  could  be  used  either 
alone  to  meet  MACT  standards  (e.g.,  in 
cases  where  elimination  of  certain 
combusted  waste  streams  will  either 
achieve  MACT  standards  for  the 
regulated  unit(s),  or  will  eliminate  the 
need  for  the  regulated  unit(s)).  or  in 
combination  with  combustion  or  other 
treatment  technologies  that  enable  the 
faciUty  to  comply  with  MACT 
standards.  We  emphasize  that 
identifying  expected  reductions  in 
combustion  feedstreams  is  required,  but 
identifying  reductions  in  emissions  as  a 


result  of  installing  pollution  prevention 
measures  is  not  required.  EPA 
recognizes  this  would  not  be  practical. 
The  compliance  date  for  facilities  that 
are  granted  a  one  year  extension  by  the 
permitting  agency  would  be  four  years 
after  the  promulgation  of  MACT 
standards,  rather  than  three  years  after 
the  date  of  promulgation. 

EPA  recognized  in  its  proposal  that 
States  operate  very  diverse  pollution 
prevention  programs.  However,  to 
ensure  some  degree  of  consistency  in 
granting  one  year  extensions,  EPA 
proposed  four  flexible  factors  to  be 
considered  in  approving  or  denying 
requests  for  one-year  compliance 
extensions  for  hazardous  waste  burning 
incinerators,  LWAKs,  and  cement  kilns. 
These  factors  included:  (1)  The  extent  to 
which  the  process  changes  (including 
waste  minimization  measures)  proposed 
as  a  basis  for  the  extension  reduce  or 
eliminate  hazardous  wastes  entering 
combustion  feed  streams  and  are 
technologically  and  economically 
feasible.  (2)  whether  the  magnitude  of 
the  reductions  in  hazardous  wastes 
entering  combustion  feed  streams 
through  process  changes  are  signiBcant 
enough  to  warrant  granting  an 
extension.  (3)  a  clear  demonstration  that 
reductions  of  hazardous  wastes  entering 
combustion  feed  streams  are  not  shifted 
as  increases  in  pollutants  emitted 
through  other  regulated  media,  and  (4) 
a  demonstration  that  the  design  and 
installation  of  process  changes,  which 
include  waste  minimization  measures, 
and  other  measures  that  are  necessary 
for  compliance  cannot  otherwise  be 
installed  within  the  three  year 
compliance  period. 

EPA  received  no  adverse  comments 
on  the  four  factors  for  ensuring 
consistency.  Companies  that  operate  on- 
site  units  (many  of  which  are  large 
chemical  plants  which  operate  complex 
production  processes  and  which 
generate  diverse  and  complex  waste 
streams)  commented  that  they  prefer  to 
use  pollution  prevention  and  waste 
minimization  measures  wherever  they 
are  cost  effective.  However,  in  the 
instant  rulemaking,  the  dual  tasks  of 
designing,  testing  and  installing 
pollution  prevention  process  changes 
and  combustion  or  other  treatment 
equipment  is  not  practical  in  a  three 
year  compliance  period  plus  a  one-year 
extension.  Some  commented  that 
meeting  the  compliance  date  may  often 
force  companies  to  install  combustion 
controls  at  great  expense  and  forego 
exploration  of  pollution  prevention 
options. 

The  four  states  and  one  State 
association  that  commented  on  the 
compliance  extension  options  had 


diverse  opinions.  Two  states 
commented  that  pollution  prevention/ 
waste  minimization  should  be 
encouraged  in  this  rulemaking. 
However,  they  believe  three  yeare  plus 
a  one-year  extension  may  not  be  enough 
time  for  companies  to  identify  and 
install  waste  minimization  measures.  A 
third  State  said  that  pollution 
prevention/waste  minimization 
incentives  should  not  be  included  in 
this  rule  because  companies  have  had 
more  than  ample  time  to  pursue 
pollution  prevention/waste 
minimization  as  an  approach  to 
compliance.  A  fourth  State  and  State 
association  commented  that  facilities 
have  had  ample  time  to  identify  and 
install  pollution  prevention  solutions — 
however,  one  year  compliance 
extensions  should  be  considered  in 
cases  where  it  will  promote  further 
pollution  prevention. 

Two  commercial  hazardous  waste 
treatment  organizations  commented  that 
a  one-year  extension  for  pollution 
prevention/waste  minimization 
purposes  is  not  appropriate  since  the 
companies  generating  the  waste  have 
had  several  years  to  consider  pollution 
prevention  and  waste  minimization 
measures  as  a  waste  management 
alternative. 

EPA  believes  that  compliance 
extensions  provide  a  strong  incentive 
for  pollution  prevention,  and  provide 
States  additional  flexibility.  EPA  agrees 
that,  in  some  cases,  three  years  plus  a 
one-year  extension  may  not  be  sufficient 
time  to  identify  and  install  waste 
minimization  measures  that  achieve 
compliance.  However,  the  one  year 
extension  is  the  maximum  allowable 
under  the  CAA.  EPA  disagrees  with  the 
commenters  opposing  the  extension 
because  pollution  prevention  and  waste 
minimization  should  be  viewed  as  an 
on-going  process  that  adopts  new 
pollution  prevention  technologies  as 
they  become  available.  In  some  cases, 
the  economics  of  complying  with  new 
MACT  standards  may  make  pollution 
prevention  more  cost-effective  than  it 
would  have  otherwise  been. 

In  today's  rule,  EPA  has  chosen  to 
implement  the  one-year  compliance 
extension  approach.  In  evaluating 
extension  requests,  EPA  urges 
permitting  agencies  to  give  first 
preference  to  facilities  that  request  the 
extra  time  to  install  pollution 
prevention  measures  (either  alone  or  in 
addition  to  combustion  controls)  over 
facilities  that  request  an  extension  only 
for  installing  combustion  controls.  EPA 
has  also  simplified  the  factors  that  must 
be  considered  by  permitting  agencies  in 
making  determinations  for  one  year 
extensions  by  making  them  identical  to 
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the  factors  facilities  must  include  in 
requests  for  extensions. 

In  its  1997  NODA,  EPA  encouraged 
facilities  that  wish  to  apply  for  a  one- 
year  extension  to  coordinate  the 
development  the  application  for 
extension  with  the  information 
contained  in  Notice  of  Intent  to  Comply 
(NIC),  which  is  also  described  in  today's 
rulemaking.  Based  on  the  comments 
received  from  industry  and  States 
noting  the  need  for  extra  time  to 
consider  and  then  install  pollution 
prevention  measures.  EPA  would  expect 
to  see  a  reasonable  degree  of  consistency 
between  pollution  prevention 
alternatives  discussed  in  the  NIC  and 
pollution  prevention  technologies 
identified  in  a  subsequent  request  for  a 
one  year  extension  to  install  pollution 
prevention  technologies.  Requests  for  a 
one-year  compliance  extension  from 
facilities  who  did  not  address  pollution 
prevention  in  the  NIC  should  be  viewed 
with  caution  to  guard  against  last 
minute  attempts  to  delay  compliance. 

The  second  compliance  extension 
option,  proposed  in  the  1997  NODA. 
would  allow  certain  facilities  to  enter 
into  a  written  consent  agreement  or 
consent  order  in  cases  where  pollution 
prevention/waste  minimization 
technologies  would  significantly  reduce 
wastes  entering  combustion  feed 
streams,  but  would  take  more  than  four 
years  (i.e..  three  years  plus  a  one-year 
extension).  EPA  could  use  this 
alternative  using  the  principles 
articulated  in  the  Agency's  "Policy  on 
Encouraging  Self-Policing  and 
Voluntary  Correction"  (also  knowrn  as 
the  "Audit  Policy"  60  FR  66706. 
December  22,  1995). 

Very  few  conunenters  addressed  this 
option.  Some  industry  commenters 
expressed  limited  interest  in  this 
approach,  since  entering  into  a  consent 
agreement  would  provide  no  shield 
against  citizen  suits. 

EPA  agrees  that  longer  than  four  years 
may  be  needed  in  some  cases.  However, 
based  on  the  comments  received  and 
after  further  evaluation,  the  Agency  has 
decided  not  to  pursue  this  proposal  as 
part  of  this  rulemaking.  Instead,  EPA 
believes  its  Project  XL  program  provides 
a  better  opportunity  for  EPA  to  work 
with  companies  who  are  interested  in 
undertaking  projects  which  hold  the 
promise  of  superior  environmental 
results  in  exchange  for  regulatory 
flexibility.  The  XL  program  is  also 
designed  to  include  pubUc  involvement 
early  in  the  process,  which  would 
hopefully  reduce  the  likelihood  of 
citizen  suits.  Project  XL  proposals 
should  be  developed  and  submitted 
well  in  advance  of  the  deadline  for 
meeting  this  MACT  standard,  possibly 


before  the  promulgation  of  MACT 
standards.  See  the  May  22,  1995  Federal 
Register  Notice  lFRL-5197-91  for 
further  information  on  developing  and 
submitting  a  proposal. 

EPA  proposed  a  fifth  pollution 
preventionV waste  minimization 
incentive  in  the  1997  NODA  which 
focused  on  harnessing  the  power  of 
public  involvement  td  encourage 
companies  to  consider  pollution 
prevention  alternatives.  The  NODA 
proposed  to  require  facilities  to  make 
public,  within  ten  months  after 
promulgation  of  the  MACT  standards,  a 
draft  Notice  of  Intent  to  Comply  (NIC) 
that  contains  a  description  of 
technologies  that  will  be  used  to  achieve 
compliance  with  MACT  standards, 
including  pollution  prevention  and 
waste  minimization  technologies. 
Regulated  facilities  would  also  be 
required  to  hold  a  public  meeting  on  its 
compliance  plan  and  to  submit  a  final 
NIC  to  the  permitting  agency  no  later 
than  one  year  after  the  promulgation  of 
standards.  In  this  setting,  the  public 
would  be  able  to  review  a  company's 
draft  compliance  plan  and  make  known 
its  concerns  and  views  regarding  the  use 
of  pollution  prevention,  combustion  or 
other  treatment  methods. 

Several  commenters  responded  to  the 
pollution  prevention/waste 
minimization  components  of  the  NIC 
proposal.  One  industry  trade 
organization  commented  fhat  the  NIC 
requirements  are  unnecessary  since  its 
members  already  participate  in  a 
responsible  care  program  that  includes 
pollution  prevention  and  community 
involvement.  Another  commenter 
argued  strongly  that  the  public 
involvement  opportunity  provided  by 
the  NIC  process  is  inadequate,  and  that 
~the  point  at  which  the  public  interacts 
with  the  facility  is  too  late  to  influence 
decisions  to  encourage  the  installation 
of  pollution  prevention  technology  that 
may  reduce  or  eliminate  the  need  for 
combustion.  , 

It  is  crucial  to  provide  the  public  with 
information  and  a  pubUc  meeting  on  the 
pollution  prevention/waste 
minimization  and  combustion  measures 
that  are  planned  at  individual  facilities. 
The  NIC  process  occurs  early  enough  in 
the  compliance  process  to  provide 
meaningful  public  involvement,  and  the 
NIC  process  provides  a  strong  lever  for 
citizens  to  voice  their  opinions.  The 
pollution  prevention  aspects  of  the  NIC 
requirements  are  further  discussed  in 
the  NIC  portion  of  today's  preamble. 

The  sixth  pollution  prevention/waste 
minimization  option  proposed  involved 
promulgating  a  "fast  track"  rule  in 
advance  of  MACT  standards  to  provide 
the  regulated  community  time  to 


explore,  plan  and  possibly  begin 
implementation  of  pollution  prevention 
and  waste  minimization  measures 
several  months  before  the  promulgation 
of  MACT  standards. 

One  commenter  strongly  urged  this 
option  because  it  provides  facilities 
with  additional  planning  time  to 
identify  pollution  prevention  options 
before  the  MACT  compliance  period 
begins.  Although  no  other  commenters 
specifically  addressed  this  option,  EPA 
believes  it  provides  States  additional 
flexibility,  and  comports  with  the 
variety  of  comments  that  expressed 
general  support  for  pollution  prevention 
as  a  top  priority  environmental 
management  strategy. 

D.  Waste  Minimization  Incentives 
Contained  in  Today's  Rule 

Today's  rulemaking  provides  three 
incentives  to  encourage  the  use  of 
pollution  prevention  measures  to  reduce 
or  amount  and/ or  toxicity  of  hazardous 
wastes  entering  combustion 
feedstreams.  Wastes  that  cannot  be 
reduced  at  the  source  should  be 
recycled  in  an  environmentally  sound 
manner,  i.e.,  in  a  manner  that  does  not 
constitute  disposal.  Wastes  that  cannot 
be  reduced  at  the  source  or  recycled 
should  be  either  burned  for  energy 
recovery,  treated,  or  disposed  in 
accordance  with  environmental 
standards.  Today's  incentive  based 
approach  encourages  and  rewards 
facilities  that  significantly  reduce  the 
amount  of  combusted  hazardous  waste 
using  pollution  prevention  measures  as 
a  method  for  achieving  MACT 
standards,  and  it  provides  the  flexibility 
needed  by  the  States  to  build  on  or 
expand  existing  pollution  prevention 
programs. 

Today's  rule  (at  Section  63.1216) 
allows  owners/operators  of  hazardous 
waste  burning  incinerators,  cement 
kilns  and  lightweight  aggregate  kilns  to 
request  a  one-year  extension  to  the 
MACT  compliance  period  in  cases 
where  additional  time  is  needed  to 
install  pollution  prevention  and  waste 
minimization  measures  that  reduce  the 
amount  of  hazardous  waste  entering 
combustion  feedstreams.  The 
Administrator  or  State  with  an  approved 
Title  V  program  is  authorized  to  grant 
one-year  extensions  for  this  purpose 
under  Section  112(i)(3)(B)  of  the  CAA. 
Pollution  prevention  and  waste 
minimization  measures  that  can  be 
considered  in  this  determination 
include:  process  changes  (including 
closed  loop  recycling),  raw  material 
substitutions,  design  changes, 
equipment  changes,  work  practice 
changes,  changes  in  operational 
standards  or  other  similar  measures  that 
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EPA  or  State  permitting  agencies  may 
determine  is  pollution  prevention  or 
waste  minimization.  Waste 
minimization  activities  that  may  be 
considered  for  an  extension  include 
pollution  prevention  activities  and 
recycling  measures,  as  defined  in  40 
.  CFR  261.1(c)  and  conducted  in 
accordance  with  RQIA  regulations. 

The  term  recycling,  as  defined  in 
defined  in  40  CFR  260.10  does  not 
include  burning  for  energy  recovery  or 
treatment  activities.  Therefore,  burning 
for  energy  recovery  will  not  be 
considered  for  an  extension.  Companies 
who  bum  for  energy  recovery  are 
presumed,  in  accordance  with  their 
RCRA  waste  minimization  program  in 
place  certification  (discussed  above),  to 
have  determined  that  wastes  burned  for 
energy  recovery  could  not  be 
economically  source  reduced  or 
recycled  prior  to  burning.  EPA  believes 
this  approach  is  completely  consistent 
with  pest  Agency  policy  and  provides 
the  regulated  community  with  greater 
flexibility  in  managing  its  non-product 
outputs. 

Requests  for  a  one-year  extension 
must  reasonably  document  that  the 
waste  mlnimizaticm  measures,  and 
whatever  additional  compliance 
measures  are  necessary  to  achieve 
compliance,  could  not  otherwise  be 
installed  in  time  to  meet  the  three-year 
compliance  period.  Stronger 
consideration  should  be  given  to 
requests  that  contain,  for  example:  (1)  A 
schedule  to  redesign  a  production 
process  that  eliminates  the  use  of 
solvents  and  the  generation  of  spent 
solvents  (which  are  currently 
combusted  in  an  on-site  hazardous 
waste  incinerator),  (2)  a  commitment  to 
reduce  by  25%  the  amoimt  of  hazardous 
wastes  entering  the  incinerator 
faedstream  (as  a  result  of  the  waste 
minimization  process  change),  (3)  a 
description  and  schedule  for  designing 
and  installing  combustion  controls  to 
treat  remaining  wastes,  and  (4)  evidence 
that  the  extension  reflects  the  reality 
that  the  design  specs  and  schedule  for 
the  remaining  combustion  controls  can 
not  be  completed  or  installed  without 
first  having  information  on  waste 
minimization  related  feedstream 
changes.  In  contrast,  requests  that 
propose  to  simply  send  wastes  off-site 
for  recycling,  for  example,  without  first 
exploring  on-site  process  changes  or 
operating  practices,  should  receive  little 
or  no  consideration  for  an  extension 
because  there  is  nothing  in  this  action 
that  would  require  extensive  time. 

Decisions  to  grant  one-year  extensions 
will  be  made  by  EPA  or  state  programs 
that  have  delegated  the  authority  to 
implement  and  enforce  the  emission 


standard  for  that  source.  In  light  of  the 
wide  range  of  approaches  States  employ 
regarding  waste  minimization  planning, 
it  is  appropriate  to  encourage  some 
degree  of  consistency  in  how  these 
decisions  are  made,  without 
superseding  State  approaches. 
Therefore,  EPA  is  requiring  that 
permitting  agencies  must  consider  all  of 
the  information  required  in  Section 
63.1216  in  approving  or  denying 
requests  for  one-year  comphance 
extensions  for  hazardous  waste  burning 
incinerators.  LWAKs,  and  cement  kilns. 
EPA  will  also  work  with  States  to 
develop  separate  guidance,  with 
examples,  of  how  to  review  requests  for 
an  extension,  based  on  pollution 
prevention/waste  minimization  efforts. 

The  second  pollution  prevention/ 
waste  minimization  incentive 
promulgated  in  today's  rule  is  the 
requirement  for  regulated  facilities  to 
include  in  their  Notice  of  Intent  to 
Comply  (NIC)  a  description  of  pollution 
prevention  and  waste  minimization 
activities  proposed  to  reduce  the 
amount  and/or  toxicity  of  hazardous 
waste  entering  the  facility's  combustion 
feedstream(s).  This  approach  will 
harness  the  power  of  public 
involvement,  thnmgh  the  NIC  review 
and  public  meeting  process,  to 
encourage  fecilities  to  consider 
pollution  prevention  measures  in  their 
MACT  compliance  plan.  The 
requirements  for  the  NIC  process  are 
described  in  today's  preamble. 

It  is  important  to  note  here  that 
companies  should  consider 
coordinating  the  development  of  a  NIC 
process  with  any  subsequent  requests 
for  a  one  year  extension.  For  example, 
it  would  seem  logical  that  pollution 
prevention  measiues  identified  in  the 
NIC  (prepared  in  the  first  year  of  the 
compliance  period),  would  also  appear 
in  a  subsequent  request  for  a  one  year 
extension  (prepared  in  the  second  year 
of  the  compliance  period).  In  contrast, 
requests  for  a  one  year  extension  from 
companies  that  did  not  consider 
pollution  prevention  in  their  NIC  might 
be  looked  at  with  more  caution. 

As  a  third  pollution  prevention 
incentive,  EPA  is  promulgating  today's 
rule  several  months  in  advance  of 
promulgating  MACT  standards  to 
provide  companies  with  several 
valuable  months  of  advance  planning 
time  to  identify  waste  minimization 
measures  can  be  used  to  meet,  or  assist 
in  meeting  MACT  standards.  The  timing 
of  today's  rule,  therefore,  serves  as  a 
valuable  pollution  prevention  incentive. 

Taken  together,  tne  tailored  incentives 
contained  in  today's  rule  provide  strong 
encouragement  for  regulated  companies 
to  pursue  cost  effective  pollution 


prevention  and  waste  minimization 
measures  in  their  individual  approaches 
to  meeting  MACT  standards. 

As  a  final  note,  a  substantial  amount 
of  free  technical  information,  assistance 
and  gxiidance  on  pollution  prevention 
and  waste  minimization  is  available 
from  the  Federal  government  and  States, 
and  from  a  variety  of  private  sources. 
EPA's  "Pollution  Prevention  Facihty 
Planning  Guide"  (May,  1992;  NTIS  • 
PB92-213206)  describes  the  series  of 
analytical  steps  that  are  often  used  by 
companies  to  identify  waste 
minimization  measures.  Additional  EPA 
references  include:  "Waste 
Minimization  Opportunity  Assessment 
Manual  (EPA  625/7-88/003,  July  1988), 
Interim  Final  "Guidance  to  Hazardous 
Waste  Generators  on  the  Elements  of  a 
Waste  Minimization  Program  In 
Place, "(May  1993),  "An  Introduction  to 
Environmental  Accounting  As  a 
Business  Management  Tool"  (EPA  742- 
R-95-001,  June  1995).  the  "P2/Finance 
User's  Manual:  Pollution  Prevention 
Financial  Analysis  and  Cost  Evaluation 
System  for  Lotus  1-2-3  (EPA  742-*- 
94-003,  January  1994),  and 
EnviroSense,  an  electronic  library  of 
information  on  pollution  prevention, 
technical  assistance,  and  environmental 
compliance.  Many  of  these  and  other 
documents  can  be  accessed  by 
contacting  the  RCRA  HoUine  toll-free  at 
1-800-424-9346.  EnviroSense  can  be 
accessed  by  contacting  a  system 
operator  at  (703)  908-2007,  or  on  the 
Internet  at  bttp://wastenot.inel.gov/ 
enviro-sense.  Information  on  State  waste 
minimization  programs  can  be  obtained 
through  EnviroSense,  directly  from  the 
State  pollution  prevention  program 
offices,  or  from  the  National  Pollution 
Prevention  Roundtable  at  E-mail 
address  75152.14160compuserve.com, 
by  phone  at  202-466-7272  in 
Washington.  D.C 

Vn.  State  Authority 

A.  RCRA  State  Authorization 

Under  RCRA  section  3006,  EPA  may 
authorize  a  State  to  administer  and 
enforce  the  RCRA  hazardous  waste 
program.  See  40  CFR  part  271.  After 
receiving  authorization,  the  State 
administers  the  program  in  lieu  of  the 
Federal  government,  although  EPA 
retains  enforcement  authority  imder 
RCRA  sections  3008,  3013,  and  7003. 
Because  the  new  Federal  requirements 
in  today's  final  rule  are  promulgated 
under  non-HSWA  authority,  they  are 
not  Federally  enforceable  in  an 
authorized  State  until  the  State  has 
adopted  equivalent  (or  more  stringent) 
standards  under  its  authorized  laws  and 
regulations,  and  those  changes  have 


33818  Federal  Register /Vol.  63.  No.  118 /Friday,  June  19,  1998 /Rules  and  Regulations 


been  approved  by  EPA.  See  RCRA 
section  3006.  42  U.S.C.  6926.  Thus, 
upon  their  effective  date,  these 
requirements  will  be  applicable  only  in 
those  States  that  do  not  have 
authorization. 

It  should  be  noted  that  authorized 
States  are  only  required  to  modify  their 
programs  when  EPA  promulgates 
Federal  standards  that  are  more 
stringent  or  broader  in  scope  than 
existing  Federal  standards.  RCRA 
section  3009  allows  States  to  impose 
standards  that  are  more  stringent  than 
those  in  the  Federal  program  (see  also 
40  CFR  271.1(i)(l)).  Thus,  for  those 
Federal  changes  that  are  less  stringent. 
or  reduce  the  scope  of  the  Federal 
program,  States  are  not  required  to 
modify  their  programs.  The  revisions  to 
the  Federal  RCRA  Subtitle  C  program 
that  are  promulgated  today  are 
considered  to  be  less  stringent  than  the 
existing  Federal  regulations.  However, 
EPA  believes  that  their  adoption  by 
States  will  greatly  enhance  the 
implementation  of  the  upcoming  MACT 
standards,  and  ease  the  permitting 
burden  on  the  States.  Thus,  EPA 
strongly  urges  States  to  adopt  all  aspects 
of  today's  Rnal  rule  as  quickly  as  their 
legislative  and  regulatory  processes  will 
allow. 

B.  Program  Delegation  Under  the  Clean 
Air  Act 

Today's  final  rule  adds  notincation 
procedures  for  hazardous  waste 
combustors  under  Title  Ul.  Specifically, 
today's  rule  requires  sources  to  provide 
to  the  permitting  agency  a  Notification 
of  Intent  to  Comply  (NIC)  within  a  year 
following  promulgation  of  new 
emissions  standards  in  40  CFR  part  63 
Subpart  EEE,  and  a  Progress  Report 
within  two  years.  As  pait  of  the  process 
of  developing  a  NIC,  the  source  is  also 
required  to  conduct  additional  public 
involvement  activities,  in  particular  an 
informal  meeting  with  the  community. 
Section  112(1)  of  the  Clean  Air  Act 
allows  EPA  to  approve  State  rules  or 
programs  for  the  implementation  and 
enforcement  of  emission  standards  and 
other  requirements  for  air  pollutants 
subject  to  section  112.  Under  this 
authority,  EPA  has  develop>ed 
delegation  procedures  and  requirements 
located  at  40  CFR  Part  63,  Subpart  E,  for 
NESHAPS  under  Title  HI  of  the  CAA 
(See  57  FR  32250,  July  21. 1992). 

Submission  of  rules  or  programs  by 
States  under  40  CFR  Part  63  is 
voluntary.  Once  a  State  receives 
approval  from  EPA  for  a  standard  under 
section  112(1)  of  the  CAA.  the  State  is 
delegated  the  authority  to  implement 
and  enforce  the  approved  State  rules  or 
programs  in  lieu  of  the  otherwise 


applicable  federal  rules  (the  approved 
State  standard  would  be  federally 
enforceable).  States  may  also  apply  for 
a  partial  Title  III  program,  such  that  the 
State  is  not  required  to  adopt  all  rules 
promulgated  in  40  CFR  Part  63.  EPA 
will  administer  any  rules  federally 
promulgated  under  section  112  of  the 
CAA  that  have  not  been  delegated  to  the 
State. 

Vni.  Administrative  Requirements/ 
Compliance  With  Executive  Order 

A.  Regulatory  Impact  Analysis  Under 
Executive  Order  12866 

Under  Executive  Order  No.  12866,  (58 
FR  51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  formal  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  the 
proposed  regulatory  action.  The  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  today's  final 
rule  is  not  "significant"  under  points 
one  through  three  above.  The  Agency  is 
sensitive,  however,  to  interpretations 
that  may  define  today's  action  as 
"significant"  under  point  number  foxir 
above,  due  to  the  nature  of  the  policy 
issues  raised  and  recognizes  today's 
action  as  significant.  The  Agency  has 
examined  economic  impacts  potentially 
associated  with  the  three  key  elements 
of  today's  action:  the  comparable  fuel 
exclusion,  waste  minimization 
incentives,  and  streamlined  RCRA 
permitting  modifications.  The 
comparable  fuels  exclusion  in  today's 
final  rule  will  result  in  national  annual 
cost  savings  to  generators  ranging  from 
approximately  $11  to  $36  million,  net  of 
the  cost  of  gaining  the  exclusion. 
Blending  and  combustion  facilities, 
however,  are  estimated  to  experience 
reduced  receipts  for  managing 


hazardous  wastes,  coupled  with  the 
costs  of  replacing  these  materials  with 
more  expensive  substitutes.  The 
combined  impact  is  estimated  to  cost 
these  firms  an  additional  $3  to  $13 
million  per  year.  Today's  action  also 
allows  sources  to  apply  for  up  to  a  one 
year  extension  of  the  three-year 
compliance  period  for  implementation 
of  waste  minimization  procedures. 
Overall,  this  extension  is  likely  to 
provide  a  greater  incentive  for  facilities 
with  on-site  combustion  units  to 
implement  waste  minimization  options 
rather  than  to  continue  burning 
hazardous  wastes  and  implement 
appropriate  control  technologies.  The 
degree  to  which  this  incentive  will 
change  the  waste  burning  behavior  of 
combustion  facilities  is  undetermined. 
EPA  is  also  implementing  streamlined 
procedures  for  modifying  RCRA  permits 
at  hazardous  waste  combustion  units. 
Only  those  states  that  regulate 
combustion  units  and  choose  to  adopt 
the  streamlined  modification  system 
would  have  to  undergo  rulemaking  and 
authorization  for  the  streamlined 
permitting  process.  The  Agency 
estimates  that  approximately  half  of  the 
states  with  MACT- regulated  combustion 
units  will  not  alter  their  current 
permitting  system.  Based  on  the  average 
cost  to  a  state  for  rulemaking  and 
authorization,  the  Agency  estimates 
aggregate  national  costs  for  those  states 
that  would  modify  their  systems  at  a 
one-time  cost  of  no  more  than  $685,000. 
In  addition  to  rulemaking  and 
authorization  costs,  the  aggregate 
national  cost  for  permit  review  may  be 
as  high  as  $3.8  million.  For  more 
information  on  the  cost  impacts  of 
today's  final  rule,  see  the  Economic 
Analysis  Report  for  the  Combustion 
MACT  Fast-Track  Rulemaking.  March 
1998,  which  is  part  of  the  docket  for  this 
rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
consider  "small  entities"  throughout  the 
regulatory  process.  Section  603  of  the 
RFA  requires  an  initial  screening 
analysis  to  be  performed  to  determine 
whether  small  entities  will  be  adversely 
affected  by  the  regulation.  If  affected 
small  entities  are  identified,  regulatory 
alternatives  must  be  considered  to 
mitigate  the  potential  impacts.  Small 
entities  as  described  in  the  Act  are  only 
those  "businesses,  organizations  and 
governmental  jurisdictions  subject  to 
regulation." 

EPA  has  determined  that  today's  rule 
will  primarily  affect  large  scale 
facilities.  Furthermore,  since  today's 
final  notice  generally  provides  savings 
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over  current  requirements,  EPA  believes 
that  any  small  entities  engaged  in 
activity  covered  by  the  rule  will  not  be 
adversely  affected.  Therefore,  EPA 
provides  the  following  certification 
under  the  Regulatory  Flexibility  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
Pursuant  to  the  provision  at  5  U.S.C,  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  A 
more  detailed  discussion  of  small  entity 
impacts  is  presentiad  in  the  Economic 
Analysis  Report. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0073. 

The  incremental  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  be  55,196  hours  at  a  cost 
of  about  $5,164,000.  For  those 
generators  applying  for  the  comparable/ 
syngas  fuel  exclusion,  the  average 
annual  respondent  reporting  burden  is 
estimated  to  be  0.5  hours  per  facility 
and  the  average  annual  record  keeping 
burden  is  estimated  to  be  47.3  hours  per 
facility.  For  burners  of  comparable/ 
syngas  fuels,  there  is  no  reporting 
burden  and  the  annual  record  keeping 
burden  is  8.0  hours  per  facility.  For 
HWCs  complying  with  the  notification 
of  intent  to  comply  regulations,  the 
average  annual  reporting  burden  is 
300.5  hours  per  facility  and  the  average 
annual  record  keeping  burden  is  9.0 
hours  per  facility. 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

During  its  review  of  the  proposed  rule 
ICR,  OMB  offered  comments  concerning 
the  burdens  associated  with  the 
proposed  testing  requirements  and 
records  retention  for  the  comparable 
fuel/syngas  exclusion.  In  the  final  rule, 
EPA  is  allowing  generators  to  use 
process  knowledge  and  requiring  testing 


for  only  those  constituents  the  generator 
determines  should  be  in  the  waste.  The 
frequency  of  the  testing  will  be  specified 
by  the  generator  in  the  waste  analysis 
plan.  With  regards  to  records  retention, 
the  final  rule  will  require  the  retention 
of  records  of  all  comparable  and  syngas 
fuel-related  information  for  three  years. 
EPA  also  received  several  public 
comments  on  the  final  rule  ICR  which 
was  noticed  on  January  28,  1998  at  63 
FR  4249.  EPA  has  responded  to  those 
comments  in  the  supporting  statement 
for  the  ICR. 

EPA  estimates  that  the  addition  of  the 
comparable  fuels  exclusion  will  cause 
the  BIF  universe  to  decrease  by  25 
facilities.  Although  the  burden 
reduction  is  not  reflected  in  the  ICR, 
EPA  expects  reporting  and 
recordkeeping  requirements  for  BIFs  to 
decrease  by  70,743  hours  (18  percent) 
and  $7,493,221  (15  percent)  annually. 
EPA  will  revise  the  ICR  to  reflect  this 
burden  reduction  when  it  finalizes  the 
emissions  standards  for  hazardous 
waste  combustors. 

EPA  is  also  amending  the  table  of 
currently  approved  ICR  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
display  accurately  this  final  rule.  This 
display  of  the  OMB  control  numbers 
and  their  subsequent  codification  in  the 
Code  of  Federal  Regulations  (CFR)  at  40 
CFR  Part  9  satisfies  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  Part  1320. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  Part  9. 

Send  comments  regarding  the  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  OPPE  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2136);  401  M  Street,  S.W.; 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence. 

D.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  Tribal,  and 
local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 


EPA  generally  must  prepare  a  vmtten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
When  a  written  statement  is  needed  for 
an  EPA  rule,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  that  the  total  potential 
cost  to  State,  local,  and  Tribal 
governments  would  not  exceed 
approximately  $4.5  million  over  ten 
years.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

DC.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2),  therefore,  the  effective 
date  of  the  rule  is  not  affected. 
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X.  Environinental  lustice 

A.  Applicability  of  Executive  Order 
12898 

EPA  is  committed  to  address 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmental  effects  as  a  result  of 
EPAs  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Potential  Effects 

Today's  final  rule  is  not  expected  to 
cause  any  disproportionate  impacts  to 
minority  or  low  income  communities 
versus  affluent  or  non-minority 
commimities. 

XI.  Children's  Health 

Executive  Order  13045:  The  Executive 
Order  13045  applies  to  any  rule  that 
EPA  determines  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  enviroiunental  health  or  safety 
effects  of  the  planned  rule  on  children; 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency 

This  final  rule  is  not  suoject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
safety  Risks  (62  FR  19885,  April  23. 
1997),  because:  (a)  "This  is  not  an 
economically  significant  regulatory 
action  as  defined  by  E.O.  12866." 

Xn.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 


Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

EPA  is  not  finalizing  any  new  test 
methods  or  other  technical  standards  as 
part  of  today's  final  rule.  Thus,  the 
Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  final  rule. 

List  of  Subjects 

40  CFR  Part  63 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  261 

Hazardous  waste.  Recycling, 
Reporting  and  record  keeping 
requirements. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Emergency  responses. 
Hazardous  materials  transportation. 
Hazardous  waste.  Permit  application 
requirements.  Permit  modifications, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  5, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Parts  63,  261,  and  270 
are  amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

l.Jhe  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
Subpart  E££,  to  read  as  follows: 

Subpart  EEE— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Hazardous  Waste  Combustors 

Sec. 

63.1200-63.1210    [Reserved] 

63.1211  Notification  requirements. 

63.1212  Progress  reports. 

63.1213  Certification. 

63.1214  Extension  of  the  compliance  date. 

63.1215  Sources  that  become  affected 
sources  after  the  efiective  date  of  this 
subpart. 

63.1216  Extension  of  compliance  date  to 
install  pollution  prevention  or  waste 
minimization  controls. 


S63.1211    Notification  requirements. 

(a)  Notification  of  Intent  To  Comply 
(NIC).  (1)  All  hazardous  waste 
combustors  subject  to  this  subpart  shall 
prepare  a  Notification  of  Intent  to 
Comply  that  includes  the  following 
information: 

(i)  General  information: 

(A)  The  name  and  address  of  the 
owner/operator  and  the  source; 

(B)  Whether  the  source  is  a  major  or 
an  area  source; 

(C)  Waste  minimization  and  emission 
control  technique(s)  being  considered; 

(D)  Emission  monitoring  technique(s) 
being  considered; 

(E)  Waste  minimization  and  emission 
control  technique(s)  effectiveness; 

(F)  A  description  of  the  evaluation 
criteria  used  or  to  be  used  to  select 
waste  minimization  and/or  emission 
control  technique(s);  and 

(G)  A  statement  that  the  source 
intends  to  comply  with  this  subpart  by 
controlling  emissions  from  the 
combustion  of  hazardous  waste 
pursuant  to  the  standards  of  this 
subpart. 

(ii)  Information  on  key  activities  and 
estimated  dates  for  these  activities  that 
will  bring  the  source  into  compliance 
with  emission  control  requirements  of 
this  subpart.  The  submission  of  key 
activities  and  dates  is  not  intended  to  be 
static  and  may  be  revised  by  the  source 
during  the  period  the  NIC  is  in  effect. 
Revisions  shall  be  submitted  to  the 
regulatory  authority  and  be  made 
available  to  the  public.  The  following 
are  the  key  activities  and  dates  that  shall 
be  included: 

(A)  The  dates  for  beginning  and 
completion  of  engineering  studies  to 
evaluate  emission  control  systems  or 
process  changes  for  emissions; 

(B)  The  date  by  which  contracts  for 
emission  control  systems  or  process 
changes  for  emission  control  will  be 
awarded,  or  the  date  by  which  orders 
will  be  issued  for  the  purchase  of 
component  parts  to  accomplish 
emission  control  or  process  changes; 

(C)  The  date  by  which  construction 
applications  will  be  submitted; 

(D)  The  date  by  which  on-site 
construction,  installation  of  emission 
control  equipment,  or  process  change  is 
to  be  initiated; 

(E)  The  date  by  which  on-site 
construction,  installation  of  emission 
control  equipment,  or  process  change  is 
to  be  completed;  and 

(F)  The  date  by  which  final 
compliance  is  to  be  achieved.  The 
individual  dates  and  milestones  listed 
in  paragraphs  (a)(l)(ii)(A)  through  (F)  of 
this  section  as  part  of  the  NIC  are  not 
requirements  and  therefore  are  not 
enforceable  deadlines;  the  Agency  is 
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requiring  paragraphs  (a)(l){ii)(A) 
through  (F)  of  this  section  as  part  of  the 
NIC  only  to  inform  the  public  of  the 
source's  intentions  towards  coming  into 
compliance. 

(iii)  A  summary  of  the  public  meeting 
required  under  paragraph  (b)  of  this 
section. 

(iv)  For  any  source  that  does  not 
intend  to  comply,  but  will  not  stop 
burning  hazardous  waste  as  required 
under  paragraph  (c)  of  this  section,  a 
certification  that  the  designated  source 
wiU: 

(A)  Stop  burning  hazardous  waste  on 
or  before  the  compliance  date  of  the 
emission  standards  of  this  Subpart;  and 

(B)  Be  necessary  to  combust  the 
hazardous  waste  from  another  on-site 
soiirce,  during  the  year  prior  to  the 
compliance  date  of  the  emission 
standards  of  this  Subpart,  because  that 
other  source  is: 

[1]  Installing  equipment  to  come  into 
compliance  with  the  emission  standards 
of  this  Subpart;  or 

(2)  Installing  source  reduction 
modifications  to  eliminate  the  need  for 
further  combustion  of  wastes. 

(2)  A  draft  of  the  NIC  must  be  made 
available  for  public  review  no  later  than 
30  days  prior  to  the  public  meeting 
required  under  paragraph  (b)(1)  of  this 
section. 

(3)  The  final  NIC  must  be  submitted 
to  the  permitting  agency  no  later  than 
one  year  following  the  effective  date  of 
the  emission  standards  of  this  subpart. 

(b)  NIC  Public  Meeting  and  Notice.  (1) 
Prior  to  the  submission  of  the  NIC  to  the 
permitting  agency,  and  no  later  than  10 
months  after  the  effective  date  of  the 
emission  standards  of  this  subpart,  the 
source  shall  hold  at  least  one  informal 
meeting  with  the  public  to  discuss 
anticipated  activities  described  in  the 
draft  NIC  for  achieving  comphance  v»nth 
the  MACT  standards  promulgated  in 
this  subpart.  The  source  must  post  a 
sign-in  sheet  or  otherwise  provide  a 
voluntary  opportimity  for  attendees  to 
provide  their  names  and  addresses. 

(2)  The  source  shall  submit  a 
summary  of  the  meeting,  along  with  the 
list  of  attendees  and  their  addresses 
developed  under  paragraph  fb)(l)  of  this 
section,  and  copies  of  any  written 
comments  or  materials  submitted  at  the 
meeting,  to  the  permitting  agency  as 
part  of  the  final  NIC,  in  accordance  with 
paragraph  (a)(l)(iii)  of  this  section. 

(3)  The  source  must  provide  public 
notice  of  the  NIC  meeting  at  least  30 
days  prior  to  the  meeting.  The  source 
shall  provide  public  notice  in  all  of  the 
following  forms: 

(i)  Newspaper  advertisement.  The 
source  shall  publish  a  notice  in  a 
newspaper  of  general  circulation  in  the 


county  or  equivalent  jurisdiction  of  the 
source.  In  addition,  the  source  shall 
publish  the  notice  in' newspapers  of 
general  circulation  in  adjacent  counties 
or  equivalent  jurisdiction  where  such 
publication  would  be  necessary  to 
inform  the  affected  public.  The  notice 
must  be  pubUshed  as  a  display 
advertisement. 

(ii)  Visible  and  accessible  sign.  The 
source  shall  post  a  notice  on  a  clearly 
marked  sign  at  or  near  the  source.  If  the 
source  places  the  sign  on  the  source's 
property,  then  the  sign  must  be  large 
enough  to  be  readable  from  the  nearest 
spot  where  the  public  would  p>ass  by  the 
source. 

(iii)  Broadcast  media  announcement. 
The  source  shall  broadcast  a  notice  at 
least  once  on  at  least  one  local  radio 
station  or  television  station. 

(iv)  Notice  to  the  facility  mailing  list. 
The  source  shall  provide  a  copy  of  the 
notice  to  the  facility  mailing  list  in 
accordance  with  §  124.10(c)(l)(ix)  of 
this  chapter. 

(4)  The  notices  required  under 
paragraph  (b)(3)  of  this  section  must 
include: 

(i)  The  date,  time,  and  location  of  the 
meeting; 

(ii)  A  brief  description  of  the  purpose 
of  the  meeting; 

(iii)  A  brief  description  of  the  source 
and  proposed  operations,  including  the 
address  or  a  map  (e.g.,  a  sketched  or 
copied  street  map)  of  the  source 
location; 

(iv)  A  statement  encouraging  people 
to  contact  the  source  at  least  72  hours 
before  the  meeting  if  they  need  special 
access  to  participate  in  the  meeting; 

(v)  A  statement  describing  how  the 
draft  NIC  can  be  obtained;  and 

(vi)  The  name,  address,  and  telephone 
nvunber  of  a  contact  person  for  the  NIC. 

(c)  Sources  that  do  not  intend  to 
comply.  Those  sources  subject  to  the 
requirements  of  this  subpart,  except 
those  sources  meeting  the  requirements 
of  paragraph  (a)(l)(iv)  of  this  section: 

(1)  Who  signify  in  their  NIC  an  intent 
not  to  comply  with  the  requirements  of 
this  Subpart,  must  stop  burning 
hazardous  waste  on  or  before  two  years 
after  the  effective  date  of  the  emmission 
standards  of  this  subpart; 

(2)  Who  do  not  intend  to  comply  with 
this  subpart  must  include  in  their  NIC 

a  schedule  that  includes  key  dates  for 
the  steps  to  be  taken  to  stop  burning 
hazardous  waste.  Key  dates  include  the 
date  for  submittal  of  RCRA  closure 
documents. 

§63.1212    Progress rsports. 

(a)  General.  Not  later  than  two  years 
after  the  effective  date  of  the  emission 
standards  of  this  subpart,  all  sources 


subject  to  this  Subpart  except  those 
hazardous  waste  combustion  sources 
that  comply  with  paragraph  (b)(2)  of  this 
section  shall: 

(1)  Complete  engineering  design  for 
any  physical  modifications  to  the  source 
needed  to  comply  with  the  emissions 
standards  of  this  subpart; 

(2)  Submit  apphcaole  construction 
applications  to  the  applicable  regulatory 
authority;  and 

(3)  Enter  into  a  binding  contractual 
commitment  to  purchase,  fabricate,  and 
install  any  equipment,  devices,  and 
ancillary  structures  needed  to  comply 
with  the  emission  requirements  of  this 
subpart. 

(b)  Demonstration  (1)  Hazardous 
waste  combustion  sources  shall  submit 
to  the  regulatory  authority  a  progress 
report  on  or  before  two  years  after  the 
effective  date  of  the  emission  standards 
of  this  subp>art  which  contains 
information  demonstrating  that  the 
source  has  met  the  requirements  of 
paragraph  (a)  of  this  section.  This 
information  will  be  used  by  the 
regulatory  authority  to  determine  if  the 
source  has  made  adequate  progress 
towards  compliance  with  the  applicable 
emission  standards. 

(2)  Sources  that  intend  to  come  into 
compliance  with  the  emissions 
standards  of  this  subpart,  but  can  do  so 
without  undertaking  any  of  the 
activities  described  in  paragraph  (a)  of 
this  section,  shall  submit 
docxunentation  either: 

(i)  Demonstrating  that  the  source,  at 
the  time  of  the  progress  report,  is  in 
compliance  with  the  emissions 
requirements;  or 

(ii)  Specifying  the  steps  that  will  be 
taken  to  bring  the  source  into 
compliance,  without  undertaking  any  of 
the  activities  listed  in  paragraphs  (a)(1) 
through  (3)  of  this  section. 

(3)  Sources  that  fail  to  comply  with 
paragraph  (a)  above  or  paragraph  (b)(2) 
of  this  section  shall  stop  burning 
hazardous  waste  on  or  before  the  date 
two  years  after  the  effective  date  of  the 
emission  standards  of  this  subpart. 

(c)  Schedule.  (1)  The  progress  report 
shall  contain  a  detailed  schedule  that 
lists  key  dates  for  all  projects  that  will 
bring  the  source  into  compliance  with 
the  requirements  of  this  subpart  (i.e., 
key  dates  for  the  activities  required 
under  paragraphs  (b)(l)(i)  through  (iii) 
of  this  section).  Dates  shall  cover  the 
time  frame  from  the  progress  report 
through  the  compliance  date  of  the 
emission  standards  of  this  subpart. 

(2)  The  schedule  shall  contain  the 
following  dates: 

(i)  Bid  and  award  dates  for 
construction  contracts  and  equipment 
supply  contractors; 
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(ii)  Milestones  such  as  ground 
breaJcing.  completion  of  drawings  and 
specifications,  equipment  deliveries, 
intermediate  construction  completions, 
and  testing; 

(iii)  The  dates  on  which  applications 
were  submitted  for  or  obtained 
operating  and  construction  permits  or 
licenses; 

(iv)  The  dates  by  which  approvals  of 
any  permits  or  licenses  are  anticipated; 
and 

(v)  The  projected  date  by  which  the 
source  will  be  in  compliance  with  the 
requirements  of  this  subpart. 

(d)  Notice  of  intent  to  comply.  The 
progress  report  shall  contain  a  statement 
that  the  source  intends  or  does  not 
intend  to  come  into  compliance  with 
the  applicable  emission  control 
requirements  of  this  subpart. 

(e)  Sources  that  do  not  intend  to 
comply.  (1)  Sources  that:  indicated  in 
their  NIC  their  intent  not  to  comply 
with  this  subpart  and  stop  burning 
hazardous  waste  prior  to  the  submittal 
of  a  progress  report;  or  meet  the 
requirements  of  paragraph  (a)(l)(iv)  of 
this  section  are  not  required  to  include 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section  to  their  progress 
report,  but  shall  include  in  their 
progress  report:  the  date  on  which  the 
source  stopped  burning  hazardous 
waste;  and  the  date(s]  on  which  RCRA 
closure  docximents  were  submitted. 

(2)  Those  sources  that  signify  in  the 
progress  rep)ort.  submitted  not  later  than 
two  years  after  the  effective  date  of  the 
emission  standards  of  this  subpart,  their 
intention  not  to  comply  with  the 
requirements  of  this  subpart  must  stop 
burning  hazardous  waste  on  or  before 
the  date  two  years  after  the  effective 
date  of  the  emission  standards  of  this 
subpart. 

§93.1213    Certification. 

(a)  The  Notice  of  hitent  to  Comply 
(NIC)  and  Progress  Report  submitted 
shall  contain  the  following  certification 
signed  and  dated  by  an  authorized 
representative  of  the  source: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  ^miliar  with 
the  infbnnation  submitted  in  this  document 
and  all  attachments  and  that,  based  on  my 
inquiry  of  those  individuals  immediately 
responsible  for  obtaining  the  information,  I 
believe  that  the  information  is  true,  accurate, 
and  complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment 

(b)  An  authorized  representative 
should  be  a  responsible  corporate  officer 
(for  a  corporation),  a  general  partner  (for 
a  partnership),  the  proprietor  (of  a  sole 
proprietorship),  or  a  principal  executive 


officer  or  ranking  elected  official  (for  a 
municipality,  State,  Federal,  or  other 
public  agency). 

$63.1214    Extsnslon  of  th«  compliance 
date. 

(a)  A  soiut:e  that  intends  to  come  into 
compliance  with  the  requirements  of 
this  subpart,  but  due  to  the  installation 
of  controls  will  not  meet  the  compliance 
date,  may  request  an  extension  of  the 
compliance  date  for  one  year. 

(b)  Sources  subject  to  this  subpart 
shall  follow  the  requirements  of 
§63.6(i)(4)  or  §63.1216  to  request  an 
extension  of  the  compliance  date. 

§  63. 1 21 5    Sources  tt^at  t>ecome  affected 
sources  after  tt>e  effective  date  of  tfw 
emission  standards  of  this  subpart 

(a)  A  source  that  begins  to  bum 
hazardous  waste  after  the  effective  date 
of  the  emission  standards  of  this 
subpart,  therefore  becoming  an  affected 
source,  but  prior  to  9  months  after  the 
effective  date  of  the  emission  standards 
of  this  subpart  shall  comply  with  all  the 
requirements  of  §§  63.1211  through 
63.1213  and  associated  time  frames  for 
public  meetings  and  document 
submittals. 

(b)  A  source  that  intends  to  begin 
burning  hazardous  waste  more  than  9 
months  af^er  the  effective  date  of  the 
emission  standards  of  this  subpart, 
therefore  becoming  an  affected  source, 
shall  meet  all  the  requirements  of 

§§  63.1211  through  63.1213  prior  to 
burning  hazardous  waste. 

(1)  Such  sources  shall  make  a  draft 
NIC  available,  notice  their  public 
meeting,  hold  their  public  meeting,  and 
submit  a  final  NIC  prior  to  burning 
hazardous  waste. 

(2)  Such  sources  also  shall  submit 
their  progress  report  at  the  time  of  the 
submittal  of  their  final  NIC. 

§  S3. 1 21 6     Extension  of  tt>e  compliance 
date  to  Install  pollution  prevention  or  waste 
minimization  controla. 

(a)  Applicability.  The  owner  or 
operator  of  any  source  subject  to  the 
requirements  of  this  subpart  may 
request  from  the  Administrator  or  State 
with  an  approved  Title  V  program  an 
extension  of  one  year  to  comply  with 
the  emission  standards  in  this  subpart, 
if  the  owner  or  operator  can  reasonably 
document  that  the  installation  of 
pollution  prevention  or  waste 
minimization  measures  will 
significantly  reduce  the  amount  and/ or 
toxicity  of  hazardous  wastes  entering 
the  feedstream(s)  of  the  combustion 
device(s)  subject  to  this  subpart,  and 
that  the  facility  could  not  otherwise 
install  the  necessary  control  measures 
and  comply  within  three  years  after  the 


effective  date  of  the  emission  standards 
of  this  subpart. 

(b)  Requirements  for  requesting  an 
extension.  Requests  for  a  one-year 
extension  must  be  in  writing,  must  be 
received  not  later  than  12  months  before 
the  affected  source's  compliance  date, 
and  must  contain  the  following 
information: 

(1)  A  description  of  pollution 
prevention  or  waste  minimization 
controls  that,  when  installed,  will 
significantly  reduce  the  amount  and/or 
toxicity  of  hazardous  wastes  entering 
the  feedstream(s)  of  the  combustion 
device(s)  subject  to  this  subpart. 
Pollution  prevention  or  waste 
minimization  measures  may  include: 
equipment  or  technology  modifications, 
reformulation  or  redesign  of  products, 
substitution  of  raw  materials, 
improvements  in  work  practices, 
maintenance,  training,  inventory 
control,  or  recycling  practices 
conducted  as  defined  in  40  CFR 
261.1(c); 

(2)  A  description  of  other  pollution 
controls  to  be  installed  that  are 
necessary  to  comply  with  the  emission 
standards: 

(3)  A  reduction  goal  or  estimate  of  the 
annual  reductions  in  quantity  and/or 
toxicity  of  hazardous  waste(s)  entering 
combustion  feedstream(s)  that  will 
occuj  by  installing  the  proposed 
pollution  prevention  or  waste 
minimization  measures; 

(4)  A  comparison  of  reductions  in  the 
amounts  and/ or  toxicity  of  hazardous 
wastes  combusted  after  installation  of 
pollution  prevention  or  waste 
minimization  measures  to  the  amounts 
and/or  toxicity  of  hazardous  wastes 
combusted  prior  to  the  installation  of 
these  measures;  and,  if  the  difference  is 
less  than  a  fifteen  percent  reduction,  a 
comparison  to  pollution  prevention  and 
waste  minimization  reductions  recorded 
during  the  previous  five  years; 

(5)  Reasonable  documentation  that 
installation  of  the  pollution  prevention 
or  waste  minimization  changes  will  not 
result  in  a  net  increase  (except  for 
documented  increases  in  production)  of 
hazardous  constituents  released  to  the 
environment  through  other  emissions, 
wastes  or  effluents; 

(6)  Reasonable  documentation  that  the 
design  and  installation  of  waste 
minimization  and  other  measures  that 
are  necessary  for  compliance  cannot 
otherwise  be  installed  within  the  three 
year  compliance  period,  and 

(7)  The  information  required  in  40 
CFR  63.6(i)(6)(i)(B)  through  (D). 

(8)  Documentation  prepared  under  an 
existing  State  required  pollution 
prevention  program  that  contains  the 
information  may  t>e  enclosed  with  a 


UMI 
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request  for  extension  in  lieu  of 
paragraphs  (b)(1)  through  (7)  of  this 
section. 

(c)  Approval  of  request  for  extension 
of  compliance.  Based  on  the  information 
provided  in  any  request  made  under 
paragraph  (a)  of  this  section,  the 
Administrator  or  State  with  an  approved 
Title  V  program  may  grant  an  extension 
of  compliance  with  the  emission 
standards  identified  in  paragraph  (a)  of 
this  section.  The  extension  will  be  in 
writing  in  accordance  with 
§§63.6(i)(10)(i)  through 
63.6(i)(10)(v)(A).  EPA  and  States  must 
consider  the  information  required  in 
paragraph  (a)  of  this  section  in 
approving  or  denying  requests  for  one- 
year  compliance  extensions. 

PART  261— 4DENTIRCAT10N  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905,  6912(a).  6921. 
6922.  and  6938. 

2.  Section  261.4  is  amended  by 
adding  paragraph  (a)(16)  to  read  as 
follows; 

§261.4    Exclusions. 

(a)*   •   • 

(16)  Comparable  fuels  or  comparable 
syngas  fuels  (i.e.,  comparable/syngas 
fuels)  that  meet  the  requirements  of 
§261.38. 
•        •        •         •        • 

3.  Section  261.38  is  added  to  read  as 
follows: 

§  261 .38    Comparable/Syngas  Fust 
Exclusion. 

Wastes  that  meet  the  following 
comparable/syngas  fuel  requirements 
are  not  solid  wastes: 

(a)  Comparable  fuel  specifications. — 
(1)  Physical  specifications.— -{i)  Heating 
value.  The  heating  value  must  exceed 
5.000  BTU/lbs.  (11.500  J/g). 


(ii)  Viscosity.  The  viscosity  must  not 
exceed:  50  cs,  as-fired. 

(2)  Constituent  specifications.  For 
compounds  listed  in  table  1  to  this 
section  the  specification  levels  and, 
where  non-detect  is  the  specification, 
minimum  required  detection  limits  are: 
(see  Table  1). 

(b)  Synthesis  gas  fuel  specification. — 
Synthesis  gas  fuel  (i.e.,  syngas  fuel)  that 
is  generated  from  hazardous  waste  must: 

(1)  Have  a  minimum  Btu  value  of  100 
Btu/Scf; 

(2)  Contain  less  than  1  ppmv  of  total 
halogen; 

(3)  Contain  less  than  300  ppmv  of 
total  nitrogen  other  than  diatomic 
nitrogen  (N2); 

(4)  Contain  less  than  200  ppmv  of 
hydrogen  sulfide;  and 

(5)  Contain  less  than  1  ppmv  of  each 
hazardous  constituent  in  the  target  list 
of  Appendix  Vni  constituents  of  this 
part. 


Table  1  to  §261.38:  Detection  and  Detection  Limit  Values  for  Comparable  Fuel  Specification 


Chemical  name 


Total  Nitrogen  as  N  

Total  Halogens  as  O  „ 

Total  Organic  Halogens  as  CI 


Po*ychlonnated  btphenyls,  total  [Arocolofs,  total]  • 

Cyanide,  total 

Metals: 

Antimony,  total  _ 

Arsenic,  total — ~.. 

Banum,  total  

Beryllium,  total  ..... 

Cadmium,  total  ........_....._»......>....... 

Chromium,  total  .... 

Cotiaft  „«».._ ~ 

Lead,  total ...«..._.. — .~. 

■Vial lUtti  (wvO    •  ..*■••••«■■•••«■•••■••■*••■•■••■••■••■ 

Mercury,  total . . 

PvN.JKt7i,   muu    . .  ••«>••■■«••••••••••■■■■>■■>••■••••••■ 

Selenium,  total 

Silver,  total 

Thaflium,  total .. ^. 

HydrocartDons: 

Benzo(a]anthracene 

Benzene 

Benzo(b]fluoranthene 

Benzo[K]1luoranthene ..... 

Benzo(a]pyrene — .... 

Chrysene  

Dibenzofa.hjanthracene 

7,12-Dimethylt>enz[a]anthracene  ..._ 

Fluoranthene — 

lndeno(1 ,2,3-cd)pyrene  

3-Mettiylcholanthrene  ~. 

Naphthalene  

Toluene - 

Oxygetes: 


CAS  No. 


na 
na 
na 


1336-36-3 
57-12-6 

7440-36-0 
7440-38-2 
7440-39-3 
7440-41-7 
7440-43-9 
7440-47-3 
7440-48-4 
7439-92-1 
7439-96-5 
7439-97-6 
7440-02-0 
7782-49-2 
7440-22-4 
7440-28-0 

56-55-3 

71-43-2 

205-99-2 

207-08-9 

50-32-8 

218-01-9 

53-70-3 

57-97-6 

206-44-0 

193-39-5 

56-49-5 

91-20-3 

108-88-3 


Concentra- 
tion limit 
(mo'kg  at 

10,000  BTU/ 
to) 


4900 „.... 

540  

25  or  individ- 
ual halo- 
genated 
organics 
Kstad 
below. 

Non-detect  .. 

Non-detect  .. 

7.9 -. 

0.23 -.. 

23 

1.2 

1.2 

2.3 

4.6 

31  „ 

1.2 

0.24  „.. 

58 

0.15 

b<W        *•■•••>•••••■■• 
fcW       •••■••••■•■••••• 

1100 

4100  

960  

960  

1400  

960  

1900  

1900  

960  

1900  

3200  

36000  


Minimum  re- 
quired detection 
limit 
(mg/kg) 
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Table  1  to  §261.38:  Detection  and  Detection  Limit  Values  for  Comparable  Fuel  Specification— Continued 


Cbemical  name 


Acetophenone 

Acrolein 

Allyl  alcohol 

Bis(2-ethylhexyl)phthalate  [DH2-e«hylhexyl  phthalate)  

Butyl  benzyl  phthalate  

o-Cresol  (2-Methyl  phenol]  

m-Cresol  [3-Methyl  pheno<]  

p-Cresd  (4-Methyl  phenol)  

Di-n-toutyl  phthalate  

Diethyl  phthalate  , • 

2,4-Dimethylpheno< 

Dimethyl  phthalate 

Dt-n-octyl  phthalate 

Endothall 

Ethyl  methacrylate  

2-Ethoxyethanol  [Ethylene  glycol  monoethyl  ether)  

Isobutyl  alcohol 

Isosalrole  

Methyl  ethyl  ketone  (2-Butanone) ~ 

Methyl  methacrylate  

1 ,4-Naphthoquinone  ."- 

Phenol 

Propargyl  alcohol  [2-Propyn4ol]  

Safrole  

Sulfoted  Organics: 

Gartx>n  disulfide 

DisuHoton  

Ethyl  methanesultonate  

i   Methyl  methanesullonate  

Phorate  

1 ,3-Propane  sultooe  

TetraethyldJthopyrophosphate  (Sulfotepp)  

Thiophenol  [BenzenethioJ]  

0.0,0-Triethyl  phosphofothioate  

Nitrogenated  Organics: 

Acetonitnle  [Methyl  cyanide) 

2-Acetylaminofluorene  [2-AAF) 

Acrylonitrile  

4-Aminobiphenyl 

4-Aminopyndine » 

Aniline  

Benzidine  - 

Dit)enz[a.j)acndine  

O.O-Diethyl  O-pyrazinyl  phophoro-lhioate  [Thionazir)!  

Dimethoate  

p-(Dimethylamino)azobenzene  [4-Dimethylaminoazobenzene)  ... 

3,3'-DimethylbenzKJine  

a,a-Dimethylphenethylamine '- 

3,3'-Dimethoxybenzidine 

1 ,3-Dinrtrobenzene  (nvDinitrobenzene)  . — 

4,6-Dinitro-o-creso<  

2,4-Dinilrophenol 

2.4-Dinitrotoluene  — 

2,6-Dinitrotoluene  

Dinoseb  [2-sec-Butyl-4,6-dinitrophenoJ) -..- 

Dtphenylamine  — 

Ethyl  carbamate  [Urethane] 

Ethylenethiourea  (2-lmKla2oWinettiione)  

Famphur  

Methacrylonitrile 

Methapyrilene  _ - 

Methomyl  

2-Methyllactonitrile  (Acetone  cyanohydrin) „ 

Methyl  parathion  

MNNG  (N-Metyt-N-nitroso-N'-nitroguaniftoie) _ 

1  -Naphthylamine.  (a-Naphthylamine)  

2-Naphthylamine,  [^Naphthylamme]  

Nicotine - 


CAS  No. 


98-86-2 
107-02-8 
107-18-6 
117-81-7 

85-68-7 

95-48-7 
108-39-4 
106-44-5 

84-74-2 

84-66-2 
105-67-9 
131-11-3 
117-84-0 
145-73-3 

97-63-2 
110-80-5 

78-83-1 
120-58-1 

78-93-3 

80-62-6 
130-15-4 
108-95-2 
107-19-7 

94-59-7 

75-15-0 

298-04-4 

62-50-0 

66-27-3 

29S-02-2 

1120-71-4 

3689-24-5 

108-98-5 

126-68-1 

75-05-8 
53-96-3 

107-13-1 
92-67-1 

504-24-5 
62-53-3 
92-87-5 

224-42-0 

297-97-2 
60-51-5 
60-11-7 

119-93-7 

122-09-8 

119-90-4 
99-65-0 

534-52-1 
51-28-5 

121-14-2 

606-20-2 
88-85-7 

122-39-4 
51-79-6 
96-45-7 
52-85-7 

126-98-7 

91-80-5 

16752-77-5 

75-86-5 

298-00-0 
70-25-7 

134-32-7 
91-59-8 
54-11-6 


Concentra- 
tion limit 
(mo/kg  at 

10,000  BTU/ 
lb) 


1900  

37  

30 

1900  

1900  

220  

220  

220  

1900  

1900  

1900  

1900  

960  

100  

37  

100  

37  

1900  

37. 

37. 

1900. 

1900. 

30. 

1900. 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Non-detect  , 

Non-detect  , 

Non-detect  , 

Non-detect  . 

Non-detect  . 

Norvdetect  , 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 


Minimum  re- 
quired detection 
limit 
(mg/kg) 


37 
1900 
1900 
1900 
1900 
100 
1900 

30 
1900 

37 

1900 

37 

1900 

100 
1900 
1900 
1900 
1900 
1900 
1900 
1900 
1900 

100 
1900 
1900 
1900 
1900 
1900 
1900 
1900 

100 

110 

1900 

37 

1900 

57 

100 
1900 

110 
1900 
1900 

100 
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Table  1  to  §261.38:  Detection  and  Detection  Limit  Values  for  Comparable  Fuel  Specification — Continued 


Chemical  name 


Concentra- 

tior  Hmlf 

(mo/kg  at 

10.000  BTU/ 

lb) 


Minimum  re- 
quired detectKxi 
limit 
(mgrttg) 


4-Nitroaniline,  [p-Nitroaniline]  

Nitrobenzene  „ 

p-Nitrophenol,  (p-Nitrophenol]  ...........^ . .„ 

5-Nrtro-o-toluidine  . ~... 

N-Nitrosodi-n-butylamine  ~..... 

N-Nitrosodiethylamine  

N-Nrtrosodiphenylamine,  [Diphenylnitrosaminel „... 

N-Nitroso-N-methylethytamine _ 

N-Nitrosomorpholine .. .......~. . 

N-N)trosop»peridine  « ^™..„~....>..., 

N-NrtrosopyrrolKJine  .. ....._....~... »«... 

Parathion  _ . „ . ^ . 

PhenacetJn _ 

1,4-Phenylene  diamine.  [p-Ptieny<enedfamine)  

N-Ptienylthiourea  ^ 

2-PicoJtne  (alpha- PicoJine]  _ .'. ^ 

Propythioraai  [6-P^opy^2-thioufaci| 

Pyridine ...~... .— 

Strychnir>e ._~ „.... — 

Thtdanox  „ ._......„..__^ 

Thiourea „._ _..„. 

Toluene-2,4-diamine  (2,4-Diaminotoluenel  ......_„...«.... 

To)uene-2.6-diamine  [2,6-Diam«noto)ueneJ  

o-Toluidin«  „. 

p-Toluidine  « .... 

1 ,3.5-Tnnftrobenzne,  [sym-Trinitobenzene) 

Halogenated  Organics  »: 

Allyl  chloride  „ „» _ „ 

Aramite  >...._......... 

Benzal  chloride  [Dichloromethyl  benzene]  ... 

Benzyl  chloride  

B«s(2-chloroethy1)ether  [Dichtoroethyl  etheij  

Bromolorm  [Tribromomethane] 

Bromomettiar>e  (Methyl  bromide)  

♦-Bronxjphenyl  phenyl  ether  (p-Bronro  dipheny)  ether] 

Cartx>n  tetrachloride _ » 

Chtordane  . ...._, 

p-Chkxoaniline ~»...._~... 

Chlorobenzene  „......._........... ~.~. 

Chtorobenziiate  .... .. ..... .. 

^*iwrtiioro~rTr"Crosoi  ..•■•■>•■>••••••■•••••«■>••«••»>■>•«■•>•••••••••••••>•>•• 

2-Chloroethyl  vinyl  ether 

Chloroform  ...... 

Chkxomethane  (Methyl  chtonde)  ...„ .. 

2-Chk)rophthalene  [beta-ChlorophthaleneJ  

2-Chtorophenol  (o-ChtorophenoJj  „......, 

Chloroprene  [2-Chloro-1,3-butadienel  ...... 

2,4-D  [2,4-Dichlorophenoxyacetic  acid) ............. 

DiaJlate  

1 ,2-Dibromo-3-chloropropane 

1 ,2-Dichlorobenzene  (o-Dichlorobenzene]  „ 

1 ,3-Dichlorobenzer>e  (m-Dichlorobenzene)  

1 ,4-Dichlorobenzene  [p-Dichtorobenzene]  

3,3'-Dichlorobenzidine  _ „ 

Dichlorodiftuoromethane  [CFC-12)  — ...~., 

1.2-Dichloroethane  (Ethylene  dichlofide] _ 

1,1-Dichloroethylene  (Vinylidene  chtonde]  , 

Dichtoromethoxy  ethane  (B«s(2-chloroethoxy)methane . 

2,4-Dichlorophenol 

2.&-Dichlorophenol 

1,2-Dichtoropropane  (Propylene  dichlofide]  _ , 

c«s-1.3-Dichtoropropylene  - 

trans- 1 ,3-Dichloropropylene  «..„ 

1 ,3-Dichloro-2-propanol  , 

EndosuHan  I .......... „... „. 

EndosuMan  II  ............................................ _ — ... 


100-01-6 
98-95-3 

100-02-7 
99-55-8 

924-16-3 

55-18-5 

86-30-6 

10595-95-6 

59-89-2 

100-75-4 

930-55-2 
79-46-9 
56-38-2 
62-44-2 

106-50-3 

103-85-5 

109-06-8 
51-52-5 

110-«6-1 
57-24-9 
62-55-5 
39196-18-4 
62-56-6 
95-80-7 

823-40-5 
95-53-4 

106-^9-0 
99-35-4 

107-05-1 

104-57-8 

98-87-3 

100-44-77 

111    44  4 

75-25-2 

74-83-9 

101-56-3 

56-23-5 

57-74-9 

106-47-8 

108-90-7 

510-15-6 

59-50-7 

110-75-8 

67-66-3 

74-87-3 

91-58-7 

95-57-8 

112^-99-8 

94-75-7 

2303-16-4 

96-12-8 

95-50-1 

541-73-1 

106-46-7 

91-94-1 

75-71-8 

107-0&-2 

7&-35-4 

111-91-1 

120-83-2 

87-65-0 

78-87-5 

10061-01-5 

10061-02-6 

96-23-1 

959-98-8 

33213-65-9 


Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Norv-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Norv-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 

Norvdetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Norvdetect 
Non-detect 
Norv-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-d«ect 
Non-detect 
Norvdetect 
Norvdetect 
Non-detect 
Norvdetect 
Norvdetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 


1900 
1900 
1900 
1900 
1900 
1900 
1900 
1900 
1900 
1900 
1900 

30 
1900 
1900 
1900 

57 

1900 

100 

1900 

100 

67 
100 

57 

57 

57 
2200 

100 
2000 

37 

1900 

100 

100 

1900 

37 

37 
1900 

37 

14 
1900 

37 
1900 
1900 

sr 

Sf 

37 
1900 
1900 

37 
7.0 
1900 

37 
1900 
1900 
1900 
1900 

37 

37 

37 
1900 
1900 
1900 

37 

37 

37 

30 
1.4 
1.4 
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Table  i  to  §261.38:  Detection  and  Detection  Limit  Values  for  Comparable  Fuel  Specification — Continued 


Chemical  name 


Endrin  

Endnn  aldehyde ~ - 

Endrin  Ketone 

Epichlorohydnn  [1-Chloro-2,3-epoxy  propanej 

Ethylidene  dichlonde  [1.1-Dictiloroethanel  — 

2-Fluoroacetamide 

Heptacfilor  

Heptactilof  epoxide - .^..... 

Hexachlorobenzene ' 

Hexachloro-l,3-t)utadiene  [Hexachlorobutadiene] 

Hexachlofocyctopentadiene 

Hexachloroethane 

Hexachlorophene 

Hexachloropropene  [Hexachloropropylene]  

Isodnn  


Kepone  [Chlordecone) 

Lindane  [gamma-Hexachlorocyclohexane]  [gamma-BHC]  

Methylene  chlonde  [DichloromethaneJ  

4,4'-methylene-t)is(2-chloroanillne) 

Methyl  iodide  (lodomethanej  ..i 

Pentachlorobenzene ~ 

Pentachlofoethane 

Pemachloronitrobenzene  [PCNB)  [Qulntobenzene)  [QuintozeneJ 

Pentachlofophenol 

Pronamide  • 

Silvex  [2.4,5-Tnchlorophenoxypropionic  aod]  — 

2,3,7,8-Tetrachlorodibenzo-p-dJoxin  (2,3,7.8-TCDDl 

1 ,2.4,5-Tetrachlofobenzene 

1,1,2,2-Tetrachloroethane 

Tetrachlofoethylene  (Perchtoroethytene) 

2,3,4, 6-Tetrachlofophenol - 

1 ,2,4-Tnchlorobenzene  

1,1.1-Tnchloroethane  (Methyl  chloroform) — 

1,1.2-Tnchloroethane  [Vinyl  trichlonde]  

Tnchloroethylene  - 

Tnchlorofluoromethane  [Tnchlormonofluofomethane) 

2.4,5-TricMoropheno< 

2,4,6-Tnchloropheno< _ 

1 ,2,3-Tnchloropropane  

Vinyl  Chlonde  


Concentra- 

tion limit 

CAS  No. 

10,000  BTU/ 

to) 

72-20-6 

No  n -detect  .. 

7421-93-4 

Non-detect  .. 

53494-70-5 

Non-detect  .. 

106-89-8 

Non-detect  .. 

75-34-3 

Non-detect  .. 

640-19-7 

Non-detect  .. 

76^t4-8 

Non-detect  .. 

1024-57-3 

Non-detect  .. 

118-74-1 

Non-detect  .. 

87-68-3 

Non-detect  .. 

77-47-4 

Non-detect  .. 

67-72-1 

Non-detect  .. 

70-30-4 

Non-detect  .. 

1888-71-7 

Non-detect  .. 

465-73-6 

Non-detect  .. 

143-50-0 

Non-detect  .. 

58-89-9 

non-detect  ... 

75-09-2 

non-detect  ... 

101-14-4 

non-detect  ... 

74-88-4 

non-detect  ... 

60fr-93-5 

noTMtetect  ... 

76-01-7 

non-detect  .. 

82-68-8 

non-detect  ... 

87-86-5 

non-detect  .. 

23950-58-5 

non-detect  .. 

93-72-1 

non-detect  .. 

-  1746-01-6 

non-detect  .. 

95-94-3 

non-detect  .. 

79-34-5 

non-detect  .. 

127-18-^ 

non-detect  .. 

58-90-2 

non-detect  .. 

120-82-1 

non-detect  .. 

71-55-6 

non-detect  .. 

79-00-5 

non-detect  .. 

79-01-6 

non-detect  .. 

75-69-4 

non-detect  .. 

95-95-4 

non-detect  .. 

88-06-2 

non-detect  .. 

96-18-4 

non-detect  .. 

75-01-4 

non-detect  .. 

Minimum  re- 
quired detection 
limit 
(mg/kg) 


1.4 
1.4 
1.4 
30 
37 
100 
1.4 
2.8 
1900 
1900 
1900 
1900 
1000 
1900 
1900 
3600 
1.4 
37 
100 
37 
1900 
37 
1900 
1900 
1900 

7.0 

'     30 

1900 

37 

37 

1900 

1900 

37 

37  ■ 
37 
37 
1900 
1900 
37 
37 


•/Essence  o(  PCBs  can  also  be  demonstrated  by  using  appropriate  screening  methods,  e.g.,  immunoassay  kit  for  PCB  in  oils  (Method  4020)  or 
colonmetric  analysis  for  PCBs  in  oil  (Method  9079). 

"Some  minimum  required  detection  limits  are  above  the  total  halogen  limit  of  540  ppm.  The  detection  limits  reflect  what  was  achieved  during 
EPA  testing  and  analysis  and  also  analytical  complexity  associated  with  measunng  all  hatogen  compounds  on  Appendix  VIII  at  low  levels.  EPA 
recognizes  that  in  pcactice  the  presence  of  these  compounds  wiM  be  functkinaJly  limited  by  the  molecular  weight  and  the  total  halogen  limit  of  540 
ppm. 


(c)  Implementation. — Waste  that 
meets  the  comparable  or  syngas  fuel 
specifications  provided  by  paragraphs 
(a)  or  (b)  of  this  section  (these 
constituent  levels  must  be  achieved  by 
the  comparable  fuel  when  generated,  or 
as  a  result  of  treatment  or  blending,  as 
provided  in  paragraphs  (c)(3)  or  (4)  of 
this  section)  is  excluded  from  the 
definition  of  solid  waste  provided  that 
the  following  requirements  are  met: 

(1)  Notices — For  purposes  of  this 
section,  the  person  claiming  and 
qualifying  for  the  exclusion  is  called  the 
comparable/syngas  fuel  generator  and 
the  person  burning  the  comparable/ 
syngas  fuel  is  called  the  comparable/ 
syngas  burner.  The  person  who 


generates  the  comparable  fuel  or  syngas 
fuel  must  claim  and  certify  to  the 
exclusion. 

(i)  State  RCRA  and  CAA  Directors  in 
Authorized  States  or  Regional  RCRA 
and  CAA  Directors  in  Unauthorized 
States.— 

(A)  The  generator  must  submit  a  one- 
time notice  to  the  Regional  or  State 
RCRA  and  CAA  Directors,  in  whose 
jurisdiction  the  exclusion  is  being 
claimed  and  where  the  comparable/ 
syngas  fuel  will  be  burned,  certifying 
compliance  with  the  conditions  of  the 
exclusion  and  providing  documentation 
as  required  by  paragraph  (c)(l)(i)(C)  of 
this  section; 


(B)  If  the  generator  is  a  company  that 
generates  comparable/syngas  fuel  at 
more  than  one  facility,  the  generator 
shall  specify  at  which  sites  the 
comparable/syngas  fuel  will  be 
generated; 

(C)  A  comparable/syngas  fuel 
generator's  notification  to  the  Directors 
must  contain  the  following  items: 

(1)  The  name,  address,  and  RCRA  ID 
number  of  the  person/facility  claiming 
the  exclusion; 

(2)  The  applicable  EPA  Hazardous 
Waste  Codes  for  the  hazardous  waste: 

(3)  Name  and  address  of  the  units, 
meeting  the  requirements  of  paragraph 
(c)(2)  of  this  section,  that  will  bum  the 
comparable/syngas  fuel;  and 
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(4)  The  following  statement  is  signed 
and  submitted  by  the  person  claiming 
the  exclusion  or  his  authorized 
representative: 

Under  penalty  of  criminal  and  civil 
prosecution  for  making  or  submitting  false 
statements,  representations,  or  omissions.  I 
certify  that  the  requirements  of  40  CFR 
261.38  have  been  met  for  all  waste  identified 
in  this  notification.  Copies  of  the  records  and 
information  required  at  40  CFR  261.28(c)(10) 
are  available  at  the  comparable/syngas  fuel 
generator's  facility.  Based  on  my  inquiry  of 
the  individuals  immediately  responsible  for 
obtaining  the  information,  the  information  is, 
to  the  best  of  my  knowledge  and  belief,  true, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

(ii)  Public  notice. — Prior  to  burning  an 
excluded  comparable/syngas  fuel,  the 
burner  must  publish  in  a  major 
newspaper  of  general  circulation  local 
to  the  site  where  the  fuel  vdll  be  burned, 
a  notice  entitled  "Notification  of 
Burning  a  Comparable/Syngas  Fuel 
Excluded  Under  the  Resource 
Conservation  and  Recovery  Act" 
containing  the  following  information: 

(A)  Name,  address,  and  RCRA  ID 
number  of  the  generating  facility; 

(B)  Name  ana  address  of  the  unit(s) 
that  will  bum  the  comparable/syngas 
fuel: 

(C)  A  brief,  general  description  of  the 
manufacturing,  treatment,  or  other 
process  generating  the  comparable/ 
syngas  fuel; 

(D)  An  estimate  of  the  average  and 
maximum  monthly  and  annual  quantity 
of  the  waste  claimed  to  be  excluded; 
and 

(E)  Name  and  mailing  address  of  the 
Regional  or  State  Directors  to  whom  the 
claim  was  submitted. 

(2)  Burning. — The  comparable/syngas 
fuel  exclusion  for  fuels  meeting  the 
requirements  of  paragraphs  (a)  or  (b) 
and  (c)(1)  of  this  section  applies  only  if 
the  fuel  is  burned  in  the  following  units 
that  also  shall  be  subject  to  Federal/ 
State/local  air  emission  requirements, 
including  all  applicable  CAA  MACT 
requirements: 

fi)  Industrial  furnaces  as  defined  in 
§  260.10  of  this  chapter; 

(ii)  Boilers,  as  defined  in  §  260.10  of 
this  chapter,  that  are  further  defined  as 
follows: 

(A)  Industrial  boilers  located  on  the 
site  of  a  facility  engaged  in  a 
manufacturing  process  where 
substances  are  transformed  into  new 
products,  including  the  component 
parts  of  products,  by  mechanical  or 
chemical  processes;  or 

(B)  Utility  boilers  used  to  produce 
electric  power,  steam,  heated  or  cooled 
air,  or  other  gases  or  fluids  for  sale; 


(iii)  Hazardous  waste  incinerators 
subject  to  regulation  under  subpart  O  of 
parts  264  or  265  of  this  chapter  or 
applicable  CAA  MACT  standards. 

13)  Blending  to  meet  the  viscosity 
specification. — A  hazardous  waste 
blended  to  meet  the  viscosity 
specification  shall: 

(i)  As  generated  and  prior  to  any 
blending,  manipulation,  or  processing 
meet  the  constituent  and  heating  value 
specifications  of  paragraphs  (a)(l)(i)  and 
(a)(2)  of  this  section; 

(ii)  Be  blended  at  a  facility  that  is 
subject  to  the  applicable  requirements  of 
parts  264  and  265.  or  §  262.34  of  this 
chapter;  and 

(iii)  Not  violate  the  dilution 
prohibition  of  paragraph  (c)(6)  of  this 
chapter. 

(4)  Treatment  to  meet  the  comparable 
fuel  exclusion  specifications. — (i)  A 
hazardous  waste  may  be  treated  to  meet 
the  exclusion  specifications  of 
paragraphs  (a)(1)  and  (2)  of  this  section 
provided  the  treatment: 

(A)  Destroys  or  removes  the 
constituent  listed  in  the  specification  or 
raises  the  heating  value  by  removing  or 
destroying  hazardous  constituents  or 
materials; 

(B)  Is  performed  at  a  facility  that  is 
subject  to  the  applicable  requirements  of 
parts  264  and  265,  or  §  262.34  of  this 
Chapter;  and 

(C)  E>oes  not  violate  the  dilution 
prohibition  of  paragraph  (c)(6)  of  this 
seciton. 

(ii)  Residuals  resulting  from  the 
treatment  of  a  hazardous  waste  listed  in 
subpart  D  of  this  part  to  generate  a 
comparable  fuel  remain  a  hazardous 
waste. 

(5)  Generation  of  a  syngas  fuel. — (i)  A 
syngas  fuel  can  be  generated  from  the 
processing  of  hazardous  wastes  to  meet 
the  exclusion  specifications  of 
paragraph  (b)  of  this  section  provided 
the  processing: 

(A)  Destroys  or  removes  the 
constituent  listed  in  the  specification  or 
raises  the  heating  value  by  removing  or 
destroying  constituents  or  materials; 

(B)  Is  performed  at  a  facility  that  is 
subject  to  the  applicable  requirements  of 
parts  264  and  265,  or  §  262.34  of  this 
chapter  or  is  an  exempt  recycling  unit 
pursuant  to  §  261.6(c)  of  this  chapter; 
and 

(C)  Does  not  violate  the  dilution 
prohibition  of  paragraph  (c)(6)  of  this 
chapter. 

(ii)  Residuals  resulting  from  the 
treatment  of  a  hazardous  waste  listed  in 
subpart  D  of  this  part  to  generate  a 
syngas  fuel  remain  a  hazardous  waste. 

(6)  Dilution  prohibition  for 
comparable  and  syngas  fuels. — No 
generator,  transporter,  handler,  or  owner 


or  operator  of  a  treatment,  storage,  or 
disposal  facility  shall  in  any  way  dilute 
a  hazardous  waste  to  meet  the  exclusion 
specifications  of  paragraph  (a)(l)(i), 
(a)(2)  or  (b)  of  this  section. 

(7)  Waste  analysis  plans.  The 
generator  of  a  comparable/syngas  fuel 
shall  develop  and  follow  a  vmtten  waste 
analysis  plan  which  describes  the 
procedtu^s  for  sampling  and  analysis  of 
the  hazardous  waste  to  be  excluded.  The 
waste  analysis  plan  shall  be  developed 
in  accordance  with  the  applicable 
sections  of  the  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods"  (SW-«46).  The  plan 
shall  be  followed  and  retained  at  the 
facility  excluding  the  waste. 

(i)  At  a  minimum,  the  plan  must 
specify: 

(A)  The  parameters  for  which  each 
hazardous  waste  will  be  analyzed  and 
the  rationale  for  the  selection  of  those 
parameters; 

(B)  The  test  methods  which  will  be 
used  to  test  for  these  parameters; 

(C)  The  sampling  method  which  will 
be  used  to  obtain  a  representative 
sample  of  the  waste  to  be  analyzed: 

(D)  The  frequency  with  which  the 
initial  analysis  of  the  waste  will  be 
reviewed  or  rep>eated  to  ensure  that  the 
analysis  is  accurate  and  up  to  date;  and 

(E)  If  process  knowledge  is  used  in  the 
waste  determination,  any  information 
prepared  by  the  generator  in  making 
such  determination. 

(ii)  The  waste  analysis  plan  shall  also 
contain  records  of  the  following: 

(A)  The  dates  and  times  waste 
samples  were  obtained,  and  the  dates 
the  samples  were  analyzed; 

(B)  The  names  and  qualifications  of 
the  person(s)  who  obtained  the  samples; 

(C)  A  description  of  the  temporal  and 
spatial  locations  of  the  samples: 

(D)  The  name  and  address  of  the 
laboratory  facility  at  which  analyses  of 
the  samples  were  performed: 

(E)  A  description  of  the  analytical 
methods  used,  including  any  clean-up 
and  sample  preparation  methods: 

(F)  All  quantitation  limits  achieved 
and  all  other  quality  control  results  for 
the  analysis  (including  method  blanks, 
duplicate  analyses,  matrix  spikes,  etc.), 
laboratory  quality  assurance  data,  and 
description  of  any  deviations  from 
analytical  methods  written  in  the  plan 
or  from  any  other  activity  written  in  the 
plan  which  occurred; 

(G)  All  laboratory  results 
demonstrating  that  the  exclusion 
specifications  have  been  met  for  the 
waste;  and 

(H)  All  laboratory  documentation  that 
support  the  analytical  results,  unless  a 
contract  between  the  claimant  and  the 
laboratory  provides  for  the 
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documentation  to  be  maintained  by  the 
laboratory  for  the  period  specified  in 
paragraph  (c)(ll)  of  this  section  and  also 
provides  for  the  availability  of  the 
docimientation  to  the  claimant  upon 
request. 

(iii)  Syngas  fuel  generators  shall 
submit  for  approval,  prior  to  performing 
sampling,  analysis,  or  any  management 
of  a  syngas  fuel  as  an  excluded  v^aste, 
a  waste  analysis  plan  containing  the 
elements  of  paragraph  (c)(7)(i)  of  this 
section  to  the  appropriate  regulatory 
authority.  The  approval  of  waste 
analysis  plans  mu§t  be  stated  in  writing 
and  received  by  the  faciUty  prior  to 
sampling  and  analysis  to  demonstrate 
the  exclusion  of  a  syngas.  The  approval 
of  die  waste  analysis  plan  may  contain 
such  provisions  and  conditions  as  the 
regulatory  authority  deems  appropriate. 

(8)  Comparable  fuel  sampling  and 
analysis,  (i)  General.  For  each  waste  for 
which  an  exclusion  is  claimed,  the 
generator  of  the  hazardous  waste  must 
test  for  all  the  constituents  on  appendix 
VIH  to  this  pan,  except  those  that  the 
generator  determines,  based  on  testing 
or  knowledge,  should  not  be  present  in 
the  waste.  The  generator  is  required  to 
document  the  basis  of  each 
determination  that  a  constituent  should 
not  be  present.  The  generator  may  not 
determine  that  any  of  the  following 
categories  of  constituents  should  not  be 
present: 

(A)  A  constituent  that  triggered  the 
toxicity  characteristic  for  the  waste 
constituents  that  were  the  basis  of  the 
Hsting  of  the  waste  stream,  or 
constituents  for  which  there  is  a 
treatment  standard  for  the  waste  code  in 
40  CFR  268.40; 

(B)  A  constituent  detected  in  previous 
analysis  of  the  waste; 

(C)  Constituents  introduced  into  the 
process  that  generates  the  waste;  or 

(D)  Constituents  that  are  byproducts 
or  side  reactions  to  the  process  that 
generates  the  waste. 

Note  to  paragraph  (cKS):  Any  claim  under 
this  section  must  be  valid  and  accurate  for  all 
hazardous  constituents;  a  determination  not 
to  test  for  a  hazardous  constituent  will  not 
shield  a  generator  from  liability  should  that 
constituent  later  be  found  in  the  waste  above 
the  exclusion  specifications. 

(ii)  For  each  waste  for  which  the 
exclusion  is  claimed  where  the 
generator  of  the  comparable/syngas  fuel 
is  not  the  original  generator  of  the 
hazardous  waste,  the  generator  of  the 
comparable/syngas  fuel  may  not  use 
process  knowledge  pursuant  to 
paragraph  (c)(8)(i)  of  this  section  and 
must  test  to  determine  that  all  of  the 
constituent  specifications  of  paragraphs 
(a)(2)  and  (b)  of  this  section  have  been 
met. 


(iii)  The  comparable/syngas  fuel 
generator  may  use  any  reliable 
analytical  method  to  demonstrate  that 
no  constituent  of  concern  is  present  at 
concentrations  above  the  specification 
levels.  It  is  the  responsibility  of  the 
generator  to  ensure  that  the  sampling 
and  analysis  are  unbiased,  precise,  and 
representative  of  the  waste.  For  the 
waste  to  be  eligible  for  exclusion,  a 
generator  must  demonstrate  that: 

(A)  Each  constituent  of  concern  is  not 
present  in  the  waste  above  the 
specification  level  at  the  95%  upper 
confidence  limit  around  the  mean;  and 

(B)  The  analysis  could  have  detected 
the  presence  of  the  constituent  at  or 
below  the  specification  level  at  the  95% 
upper  confidence  limit  around  the 
mean. 

(iv)  Nothing  in  this  paragraph 
preempts,  overrides  or  otherwise 
negates  the  provision  in  §  262.11  of  this 
chapter,  which  requires  any  person  who 
generates  a  solid  waste  to  determine  if 
that  waste  is  a  hazardous  waste. 

(v)  In  an  enforcement  action,  the 
burden  of  proof  to  estabUsh 
conformance  with  the  exclusion 
specification  shall  be  on  the  generator 
claiming  the  exclusion. 

(vi)  The  generator  must  conduct 
sampling  and  analysis  in  accordance 
with  their  waste  analysis  plan 
developed  under  paragraph  (c)(7)  of  this 
section. 

(vii)  Syngas  fuel  and  comparable  fuel 
that  has  not  been  blended  in  order  to 
meet  the  kinematic  viscosity 
specifications  shall  be  analyzed  as 
generated. 

(viii)  If  a  comparable  fuel  is  blended 
in  order  to  meet  the  kinematic  viscosity 
specifications,  the  generator  shall: 

(A)  Analyze  the  fuel  as  generated  to 
ensure  that  it  meets  the  constituent  and 
heating  value  specifications;  and 

(B)  After  blending,  analyze  the  fuel 
again  to  ensure  that  the  blended  fuel 
continues  to  meet  all  comparable/syngas 
fuel  specifications. 

(ix)  Excluded  comparable/syngas  fuel 
must  be  re-tested,  at  a  minimum, 
annually  and  must  be  retested  after  a 
process  change  that  could  change  the 
chemical  or  physical  properties  of  the 
waste. 

(9)  Speculative  accumulation.  Any 
persons  handling  a  comparable/syngas 
fuel  are  subject  to  the  speculative 
accumulation  test  under  §  261.2(c)(4)  of 
this  chapter. 

(10)  Records.  The  generator  must 
maintain  records  of  the  following 
information  on-site: 

(i)  All  information  required  to  be 
submitted  to  the  implementing 
authority  as  part  of  the  notification  of 
the  claim: 


(A)  The  owner/ operator  name, 
address,  and  RCRA  facility  ID  number  of 
the  person  claiming  the  exclusion; 

(B)  The  applicable  EPA  Hazardous 
Waste  Codes  for  each  hazardous  waste 
excluded  as  a  fuel;  and 

(C)  The  certification  signed  by  the 
person  claiming  the  exclusion  or  his 
authorized  representative. 

(ii)  A  brief  description  of  the  process 
that  generated  the  hazardous  waste  and 
process  that  generated  the  excluded 
fuel,  if  not  the  same; 

(iii)  An  estimate  of  the  average  and 
maximiun  monthly  and  annual 
quantities  of  each  waste  claimed  to  be 
excluded; 

(iv)  Documentation  for  any  claim  that 
a  constituent  is  not  present  in  the 
hazardous  waste  as  required  under 
paragraph  (c)(8)(i)  of  this  section; 

(v)  The  results  of  all  analyses  and  all 
detection  limits  achieved  as  required 
under  paragraph  (c)(8)  of  this  section; 

(vi)  If  the  excluded  waste  was 
generated  through  treatment  or 
blending,  documentation  as  required 
under  {)aragraph  (c)(3)  or  (4)  of  this 
section; 

(vii)  If  the  waste  is  to  be  shipped  off- 
site,  a  certification  from  the  burner  as 
required  under  paragraph  (c)(12)  of  this 
section; 

(viii)  A  waste  analysis  plan  and  the 
results  of  the  sampling  and  analysis  that 
includes  the  following: 

(A)  The  dates  and  times  waste 
samples  were  obtained,  and  the  dates 
the  samples  were  analyzed; 

(B)  The  names  and  qualifications  of 
the  person(s)  who  obtained  the  samples; 

(C)  A  description  of  the  temporal  and 
spatial  locations  of  the  samples; 

(D)  The  name  and  address  of  the 
laboratory  facility  at  which  analyses  of 
the  samples  were  performed; 

(E)  A  description  of  the  analytical 
methods  used,  including  any  clean-up 
and  sample  preparation  methods; 

(F)  All  quantitation  limits  achieved 
and  all  other  quality  control  results  for 
the  analysis  (including  method  blanks, 
duplicate  analyses,  matrix  spikes,  etc.), 
laboratory  quality  assurance  data,  and 
description  of  any  deviations  from 
analytical  methods  written  in  the  plan 
or  from  any  other  activity  written  in  the 
plan  which  occurred; 

(G)  All  laboratory  analytical  results 
demonstrating  that  the  exclusion 
specifications  have  been  met  for  the 
waste;  and 

(H)  All  laboratory  doaunentation  that 
support  the  analytical  results,  imless  a 
contract  between  the  claimant  and  the 
laboratory  provides  for  the 
dociunentation  to  be  maintained  by  the 
laboratory  for  the  period  specified  in 
paragraph  (c)(ll)  of  this  section  and  also 
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provides  for  the  availability  of  the 
documentation  to  the  claimant  upon 
request;  and 

(ix)  If  the  generator  ships  comparable/ 
syngas  fuel  off-site  for  burning,  the 
generator  must  retain  for  each  shipment 
the  following  information  on-site: 

(A)  The  name  and  address  of  the 
facility  receiving  the  comparable/syngas 
fuel  for  burning; 

(B)  The  quantity  of  comparable/ 
syngas  fuel  shipped  and  delivered; 

(C)  The  date  of  shipment  or  delivery; 

(D)  A  cross-reference  to  the  record  of 
comparable/syngas  fuel  analysis  or 
other  information  used  to  make  the 
determination  that  the  comparable/ 
syngas  fuel  meets  the  specifications  as 
required  under  paragraph  (c)(8)  of  this 
section;  and 

(E)  A  one-time  certification  by  the 
burner  as  required  under  paragraph 
(c)(12)  of  this  section. 

(11)  Records  retention.  Records  must 
be  maintained  for  the  period  of  three 
years.  A  generator  must  maintain  a 
current  waste  analysis  plan  during  that 
three  year  period. 

(12)  Burner  certification.  Prior  to 
submitting  a  notification  to  the  State 
and  Regional  Directors,  a  comparable/ 
syngas  fuel  generator  who  intends  to 
ship  their  fuel  off-site  for  burning  must 


obtain  a  one-time  written,  signed 
statement  from  the  burner: 

(i)  Certifying  that  the  comparable/ 
syngas  fuel  will  only  be  burned  in  an 
industrial  furnace  Or  boiler,  utility 
boiler,  or  hazardous  waste  incinerator, 
as  required  under  paragraph  (c)(2)  of 
this  section; 

(ii)  Identifying  the  name  and  address 
of  the  units  that  will  bum  the 
comparable/syngas  fuel;  and 

(ill)  Certifying  that  the  state  in  which 
the  burner  is  located  is  authorized  to 
exclude  wastes  as  comparable/syngas 
fuel  under  the  provisions  of  this  section. 

(13)  Ineligible  waste  codes.  Wastes 
that  are  listed  because  of  presence  of 
dioxins  or  furans,  as  set  out  in 
Appendix  VII  of  this  part,  are  not 
eligible  for  this  exclusion,  and  any  fuel 
produced  from  or  otherwise  containing 
these  wastes  remains  a  hazardous  waste 
subject  to  full  RCRA  hazardous  waste 
management  requirements. 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6924, 
6925,  6927,  6939,  and  6974. 


Subpart  D — Changes  to  Permits 

2.  Section  270.42  is  amended  by 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

§  270.42    Permit  modification  at  the  request 
of  the  permittee. 


(j)  Combustion  facility  changes  to 
meet  part  63  MACT  standards.  The 
following  procedures  apply  to 
hazardous  waste  combustion  facility 
permit  modifications  requested  under 
Appendix  1  of  this  section,  section  L(9). 

(1)  Facility  owners  or  operators  must 
comply  with  the  Notification  of  Intent  to 
Comply  (NIC)  requirements  of  40  CFR 
63.1211  before  a  permit  modification 
can  be  requested  under  this  section. 

(2)  If  the  Director  does  not  approve  or 
deny  the  request  within  90  days  of 
receiving  it,  the  request  shall  be  deemed 
approved.  The  Director  may,  at  his  or 
her  discretion,  extend  this  90  day 
deadline  one  time  for  up  to  30  days  by 
notifying  the  facility  owner  or  operator. 

3.  In  §  270.42  Appendix  I  is  amended 
by  adding  entry  L(9)  to  read  as  follows: 

Appendix  I  to  §  270.42 — Classification 
of  Permit  Modification 


Modification 


Class 


L.  Incinerators,  Boilers  and  Industrial  Furnaces 


M 


9.  Technology  Changes  Needed  to  meet  Standards  under  40  CFR  part  63  (Subpart  EEE— National  Emission  Standards  for  Hazardous  Air 
Pollutants  From  Hazardous  Waste  Coml)ustors),  provided  the  procedures  of  §270.42(1)  are  followed 


'  Class  1  nnxlilications  requiring  Agency  prior  approval. 


Subpart  G — Interim  Status 

4.  Section  270.72  is  amended  by 
adding  paragraph  (b)(8)  to  read  as 
follows: 


§  270.72    Changes  during  interim  status. 

*        *        •         •        » 

(b)*  *  • 

(8)  Changes  necessary  to  comply  with 
standards  under  40  CFR  part  63, 
Subpart  EEE — National  Emission 


Standards  for  Hazardous  Air  Pollutants 
From  Hazardous  Waste  Combustors. 

[FR  Doc  98-15843  Filed  6-18-98;  8:45  am) 
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a  Rehabilitation  Engineering  Research 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.133E] 

Office  of  Special  Education  and 
RehaOtiitatlve  Services,  National 
Institute  on  Disabdity  and 
RetiaCtlttation  Research,  Notice 
Retnvrting  Applications  and  Pre- 
app4tcatlon  Meeting  for  a  New  Award 
for  a  Rehatx^riatJon  Engineering 
Research  Center  (RERC)  for  Fiscal 
Yaar{FY)19«8 

Purpose:  On  March  9,  1998  a  notice 
was  published  in  the  Federal  Register 
(63  FR  11562)  inviting  applications  for 
a  new  FY  1998  award  for  a  RERC  on 
communication  enhancement. 
Satisfactory  applications  were  not 
received  for  this  priority  area.  There  is 
a  continuing  need  for  this  project. 

The  purposes  of  this  notice  are  to:  (1) 
reinvite  applications  for  a  RERC  on 
communication  enhancement  for  FY 
1998;  and  (2)  invite  interested  parties  to 
participate  in  a  pre-application  meeting 
to  discuss  the  funding  priority  and 
receive  technical  assistance  through 
individual  consultation  and  information 
about  the  funding  priority. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States;  public  or  private  agencies, 
including  for-profit  agencies:  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education;  and  Indian  tribes  and 
tribal  organizations. 

Applications  Available:  June  19,  1998. 

Pre-Application  Meetings:  Interested 
parties  are  invited  to  participate  in  a 
pre-application  meeting  to  discuss  the 
funding  priority  for  a  RERC  on 
communication  enhancement  and  to 
receive  technical  assistance  through 
individual  consultation  and  information 
about  the  funding  priority.  The  pre- 
application  meeting  will  be  held  on 
Monday,  July  20,  1998  at  the 
Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services,  Switzer  Building,  Room  3065, 
330  C  St.  SW,  Washington,  DC  between 


10:00  a.m.  and  12:00  a.m.  NIDRR  staff 
will  also  be  available  at  this  location 
from  1:30  p.m.  to  5:00  p.m.  on  that  same 
day  to  provide  technical  assistance 
through  individual  consultation  and 
information  about  the  funding  priority. 
NIDRR  will  make  alternate 
arrangements  to  accommodate 
interested  parties  who  are  unable  to 
attend  the  pre-application  meeting  in 
person. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75.  77,  78,  80,  81,  82. 
85.  86;  (b)  the  regulations  for  this 
program  in  34  CFR  Part  350;  and  (c)  the 
notice  of  final  priorities  published  on 
March  9, 1998  in  the  Federal  Register 
(63  FR  11554);  and  the  notice  inviting 
applications  published  on  March  9, 
1998  in  the  Federal  Register  (63  FR 
11562). 

Deadline  for  Transmittal  of 
Applications:  Augast  19,  \998. 

Maximum  Award  Amount  Per  Year: 
$900,000. 

Note:  The  Secretary  will  reject  without 
consideration  or  evaluation  any  application 
that  proposes  a  project  funding  level  that 
exceeds  the  stated  maximum  award  amount 
per  year  (.See  34  CFR  75.104(b)). 

Estimated  Number  of  Awards:  1 

Note:  The  estimate  of  funding  level  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  numl)er  of  grants. 

Project  Period:  60  months. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
order  to  obtain  further  information 
about  the  funding  priority  and  the  pre- 
application  meeting  on  the  RERC  on 
communication  enhancement  contact 
William  Peterson,  U.S.  Department  of 
Education,  Room  3425  Switzer 
Building.  600  Maryland  Avenue.  S.W.. 
Washington.  D.C.  20202.  Telephone: 
(202)  205-9192.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9136. 

In  order  to  obtain  an  application 
package,  contact  Donna  Nangle,  U.S. 


Department  of  Education,  Room  3423 
Switzer  Building.  600  Maryland 
Avenue.  S.W..  Washington.  D.C.  20202. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9136. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.btml 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or.  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  dociiment  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  761a  and 
762. 

Dated:  June  16, 1998. 
Judith  E.  Henmann. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  98-16400  Filed  6-18-98;  8:45  am) 
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Proclamations: 

7100 30099 
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7102 30103 

7103 30359 

7104 31591 
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Executive  Orders: 
July  2,  1910  (Revoked 
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No.  98-29  of  June  3, 

1998 32711 

Memorandums: 

May  30,  1998 30363 

June  1,  1998 31885 

5  CFR 

351 32593 

831 32595 

842 32595 

846 33231 

Proposed  Rules: 

1315 33000 

1631 29672 

1655 29674 


7  CFR 

28 33235 

29 .29529 
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800 32713 

868 29530 

922 32717 

930 33523 

953 32966 

958 „ 32598 

959. _ 30577 

985 30579 

989 29531 

997 33235 

998 33235 

1412 31102 

1485 29938.  32041 
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1137 32147 
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1301 31943 

1304 31943 
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Proposed  Rules: 

25 30423 

39 30150,  30152,  30154, 

30156,  30425,  30658,  30660, 
30662,31131,31135.31138, 

31140,31142,31368  31370, 
31372,  31374,  31375.  31377. 
31380,31382,32151,32152, 
32154,  32624,  32771,  33014, 
33016.  33018,  33019,  33293, 
33295 
71 29959,  29960,  30156, 

30157,  30159,  30427,  30428, 
30570.  30663,  30664,  30665, 
30666,  31384,  31678,  31679, 
32156,  32157,  32158,  33021. 
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2 29945 

Ch.  VII 32123 

700 31918 
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902 30381 

2013 29945 

16  CFR 

2 32977 

4 32977 

1700 29948 

Proposed  Rules: 

1616 31950 

1700 32159 

17  CFR 

1 ^725,  32726 

33 32726 

140 32733 

Proposed  Rules: 

Ch.  1 33297 

1 30668 

10 30675 

201 _ 33305 

240 32628 

18  CFR 

Ch.  1 .'!30675 

37 32611 

284 30127 

803 32124 

19  CFR 

10 29963 

19 32916 

24 32916 

111 32916 

113 32916 

143 32916 

162 32916 

163 32916 


178 32916 

181 32916 

201 30699 

207 30699 

Proposed  Rules: 

113 31385 

151 31385 

20  CFR 

209 32612 

255 29547 

404 30410 

416 33545 

Proposed  Rules: 

404 „.31680 

416 32161 

21  CFR 

10 32733 

101 30615 

165 30620 

178 29648 

510 29551,  31623,  31931, 

32978 

520 29551,31624 

522 29551 

524 31931 

801 29552 

864 30132 

1240 29591 

Proposed  Rules: 

10 32772 

16 31143 

70 30160 

73 30160 

74 30160 

80 30160 

81 30160 

82 30160 

99 31143 

101 30160 

178 30160 

201 30160 

310 33592 

334 33592 

701 30160 

23  CFR 

655 33546 

Proposed  Rules: 

655 31950.31957 

1331 33220 

24  CFR 

570 31868 

982 31624 

Proposed  Rules: 

50 30046 

55 30046 

58 30046 

200 32958 

25  CFR 

Proposed  Rules: 

11 32631 

26  CFR 

1 30621.33550 

7 33550 

31 „ 32735 

602 30621,  33550 

Proposed  Rules: 

1 29961.  32164,  33595 

31 32774 

28  CFR 

16 29591 


50 29591 

Proposed  Rules: 

16 30429 

25 30430 

36 ..29924 

29  CFR 

402 33778 

403 33778 

404 „ 33778 

405 33778 

406 33778 

408 33778 

409 - 33778 

417 33778 

452 33778 

453 33778 

457 33778 

458 33778 

1625 30624 

1910 33450 

1926 33450 

4044 32614 

30  CFR 

250 29604 

916 31109 

931 31112 

938 32615 

943 31114 

Proposed  Rules: 

Ch.  II 32166 

914 32632 

934 33022 

948 32632 

31  CFR 

Ch.  V 29608 

32  CFR 

204 ! 33248 

212 32616 

234 32618 

318 33248 

352a 33248 

383 : 33248 

706 29612,  31356 

Proposed  Rules: 

286 31161 

33  CFR 

62 33570 

66 33570 

100 30142.  30632,  32736, 

32738.  33574 

110 32739 

117 29954,31357,31625. 

33248.  33575,  33576,  33577 
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151 32780 

165 31681.  32781,  33311 

34  CFR 

301 29928 

Proposed  Rules: 
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35  CFR 
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Proposed  Rules: 
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201 30634 
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257 „ 30634 
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38CFR 

0 33579 

20 33579 

Proposed  Rulw: 

36 30162 
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32980 

60 32743 

62 29644,33250 

63 31358,  33782 

80 31627 
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261 33782 
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300 32760 
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745 .'. .....29908 
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69 30438 
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350 30678 

375 31266 

377 31266 

385 32801 

390 32801 
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575 30695 
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50  CFR 

17 31400.  31647,  32981, 

32996 

300 30145,  31938 

648 32143,  32998 

660 30147,  31406,  32764 

679 29670,  30148,  30412, 

30644,  31939,  32144,  32765 
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REMINDERS 

The  Items  irr  this  list  were 
eOitohaHy  compiled  as  an  aid 
to  Federal  Register  users. 
IrxAjsion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GO«NG  INTO 
EFFECT  JUNE  19,  19»8 

AGRICULTURE 
DEPARTMEffT 

Agricultural  MarKetmg 
Service 

^'eanuts.  domestically 
produced;  puWished  6-18-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
S<mplitied  acquisition 
procedures;  published  6- 
19-98 
Civilian  health  and  medical 
program  of  unrtormed 
services  (CHAMPUS): 

Collection  of  payments  due 
from  certain  persorw 
unaware  of  loss  of 
eligibtlity;  waiver; 
published  5-2096 

ENV1RONME^f^AL 
PROTECTION  AGENCY 

PesttcJde  programs; 
RisJ</t)enefit  mtofmation; 
reporting  requirements; 
correction;  published  6-19- 
98 
Pesticides;  tolerances  m  food, 
ar^imal  feeds,  arxj  raw 
agricultural  cormnodities: 
Buprofezin;  puWistied  6-19- 
98 
Solid  wastes 

Hazardous  waste 
combustors,  etc.; 
maximum  achievable 
control  technologies 
partormance  standards; 
pubSsHed  6-19-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 

Telecommunications  Act  of 
1996;  implementation — 

National  Exchange  Camer 
Association,  Irx;.,  and 
Federal  State  Board  on 
Universal  Service; 
Board  of  Directors; 
correction;  put)lished  6- 
19-98 

FEDERAL  HOUSING 
FINANCE  BOARD 
Affordable  housing  program 
operation: 

Program  requirements 
cianfication;  published  &- 
20-98 


LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 
Organization,  (unctions,  and 
authority  delegations: 
Labor-management 
prograsm  and  tabor- 
management  standards — 
Conduct  standards  for 
Federal  sector  latxx 
organizations;  technical 
amendments;  published 
6-19-98 

TRANSPORTATION 

DEPARTMENT 
Coast  Guard 
Drawtwidge  operations: 
Flonda;  published  6-19-96 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Assistant  Secretary  for 

Budget  and  Programs; 

puWtsned  6-19-98 
Commandant,  U.S.  Coast 

Guanj;  published  6-19-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 
Airworthiness  directives: 
Domier;  published  5-15-98 
Lockheed;  published  5-15-98 
Airvwxthiness  standards; 
Special  corxJitions — 
Turt»meca  S-A.; 
published  6-19-98 

TRANSPORTATION 

DEPARTMENT 
Federal  Highway 
Administration 
Enginaenng  and  traffic 
operaticns: 

Uniform  Traffic  Control 
Devices  Manual — 
Pedestrian,  bicyde,  and 
school  warning  signs; 
color  flourescent  yeNow 
green;  published  6-19- 
98 

VETERANS  AFFAIRS 
DEPARTMENT 

Conflicts  of  interest;  published 
6-19-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Cantaloups:  grade  stancterds; 

comments  due  by  6-26-98; 

published  4-27-98 
Fluid  mUk  promotion  order; 

comments  due  by  6-22-98; 

published  5-22-98 


Grapes  grown  in  California 
and  imported  table  grapes; 
comments  due  by  6-25-98; 
published  5-26-96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products 

Exotic  Newcastle  disease; 
disease  status  ct^ange — 
Great  Britain;  comments 
due  by  6-22-98; 
published  4-21-98 
Interstate  transportation  of 
arvmals  and  animal  products 
(quarantine): 
Bnx»llosis  in  cattle  and 
btson — 

State  and  area 
dassrfications; 
comments  due  by  6-22- 
98;  published  4-21-98 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  by  6-22- 
98;  published  4-22-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Critical  habitat  designation — 
Coastal  sea-run  cutthroat 
trout;  comments  due  by 
6-22-98;  published  3-23- 
98 
Fishery  conservation  and 
n'lanagement: 

Canbbean,  Gulf  and  Soutti 
Atlantic  fishenes — 
Stone  crab;  comments 

due  by  6-22-96; 

published  4-23-96 

Magnusorv  Stevens  Act 
provisions — 
Essential  fish  habitat; 

hearings;  comments 

due  by  6-22-98; 

put>lished  5-4-98 
West  Coast  States  and 
Western  Paafic 
fishenes — 
Western  Pacrtic 

crustacean;  comments 

due  by  6-24-98; 

published  6-9-98 

ENERGY  DEPARTMENT 
Occupational  radiation 
protection: 

Primary  standards 
amendmerrts 
Reporting  and 

recordkeeping 

requirements;  comments 

due  by  6-25-98; 

published  5-26-98 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Portland  cement 
manufactunng  industry; 
comments  due  by  6-26- 
98    published  5-18-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  compressiorv 
ignition  engines  at  or 
above  37  kilowatts — 
Propulsion  and  auxiliary 
manne  engines; 
comments  due  by  6-22- 
98;  published  5-22-98 
Air  programs;  State  authority 
delegations 

Nevada,  comments  due  by 
6-2e-98;  published  5-27- 
96 
Air  QuaWy  implementation 
plans,  approval  and 
promulgation,  various 
States 

CaWomia;  comments  due  by 
6-26-98.  published  5-27- 
98  , 

Fkxxla;  comments  due  by 
6-26-98;  published  5-27- 
96 
New  York;  comments  due 
by  6-22-98,  published  5- 
21-98 
Otiio;  comments  due  by  6- 
22-98;  published  5-21-98 
Ozone  Transport 
Assessment  Group 
Region;  comments  due  by 
6-25-98;  published  5-11- 
98 
Dnnkmg  water: 
National  primary  dnnking 
water  regulations — 
Lead  and  copper; 
comments  due  by  6-22- 
98,  published  4-22-98 
Hazardous  waste: 
Wentification  and  listing — 
Exclusions,  comments  due 
by  6-25-98;  putilished 
5-11-98 
Pesticides:  tolerances  m  food, 
animal  feeds,  and  raw 
agncuttural  commodities: 
Fenoxaprop-ethyl;  comments 
due  by  6-22-98;  published 
4-22-96 
Radiation  protection  programs: 
Rocky  Flats  Environmental 
Technology  Site 
certification  to  ship 
transuranic  radioactive 
waste  to  Waste  Isolation 
Pitot  Plant;  documents 
availability;  comments  due 
by  6-22-98;  published  5- 
21-98 
Solid  wastes 

Performance-based 
measurement  system. 
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etc.;  monilonng  and  test 
methcxte;  retorm 
implementation;  comments 
due  by  6-22-98;  published 
5-8-98 
Suc>er(und  program: 
National  oil  and  hazardous 
substances  contingency 
plar>— 

National  pnorrties  list 
update,  comments  due 
by  6-26-98;  published 
5-27-98 
Toxic  substances 
Testing  requirements — 
Biphenyl.  etc.;  comments 
due  by  6-22-98; 
published  4-21-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Television  broadcasting: 
Cable  television  service — 
Pleading  and  complaint 
process;  1998  biennial 
regulatory  review; 
comments  due  by  6-22- 
98;  putilished  5-1-98 
FEDERAL  TRADE 
COMMISSION 

Fair  Debt  Collection  Practices 
Act: 

State  application  for 
exemption  procedures; 
overall  costs  and  benefits; 
comments  due  by  6-22- 
98;  published  4-22-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
1,11 -(3,6.9- 
trioxaundecyl)bis-3- 
(dodecylthio)propionate; 
comments  due  by  6-22- 
98;  published  5-21-98 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Indian  Gaming  Regulatory  Act: 


Class  III  (casino)  gaming  on 
Indian  lands;  authonzation 
procedures  when  States 
raise  Eleventh 
Amendment  defense: 
comments  due  by  6-22- 
98;  published  4-21-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Occupational  noise 
exposure;  comments  due 
by  6-25-98;  published  5- 
26-98 
Roof  and  rock  tx)lts  and 
accessories;  safety 
standards;  comments  due 
by  6-22-98;  published  4- 
22-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessels;  inspected  passenger 
and  small  passenger 
vessels;  emergency 
response  plans;  comments 
due  by  6-26-98;  published 
2-26-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc  : 
Airport  and  aircraft  operator 

security;  meetings; 

comments  due  by  6-26- 

98;  published  4-21-98 
Ainworthiness  directives: 
Alexander  Schleicher 

Segelflugzeugbau; 

comments  due  by  6-26- 
'  98;  published  5-19-98 
Avions  Pierre  Robin; 

comments  due  by  6-22- 

98;  published  4-24-98 

Boeing;  comments  due  by 
6-23-98;  published  4-24- 
98 


Glaser-DirKs  Flugzeugt>au 
GmbH;  comments  due  by 
6-26-98;  published  5-21- 
98 

McDonnell  Douglas; 
comments  due  by  6-22- 
98;  published  4-21-98 

SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  6-25- 
98;  published  5-22-98 
Compatible  land  use  planning 

initiative;  comments  due  by 

6-22-98;  published  5-21-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes,  etc.: 
Partnerships  and  branches; 
guidance  under  Subpart 
F;  cross  reference; 
comments  due  by  6-24- 
98:  published  3-26-98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Operations: 
FInanaal  management 

policies;  financial 

denvatives;  comments  due 

by  6-22-98;  published  4- 

23-98 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  taws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  824/P.L.  105-179 

To  redesignate  the  Federal 
building  located  at  7l7 
Madison  Place,  NW.,  in  the 
District  of  Columbia,  as  the 
"Howard  T.  MarVey  National 
Courts  Building".  (June  16, 
1998;  112  Stat.  510) 

H.R.  3565/P.L  105-180 

Care  for  Police  Survivors  Act 
of  1998  (June  16.  1998;  112 
Stat.  511) 

S.  1605/P.L.  105-181 

Bulletproof  Vest  Partnership 
Grant  Act  of  1998  (June  16. 
1998;  112  Stat.  512) 

Last  List  June  11.  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newty 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
ll8tproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Would  you  like 
to  know... 

if  any  changes  nave  oeen  made  to  the 
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Federal  Register  Index,  or  both. 
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Tbe  L.SA  (Ust  o<  CFR  Sectxxts  Affected) 
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$27  per  year 
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Charge  your  order. 

It's  Easy! 

Fax  your  orders  (262)  512-225« 

Phone  vour  urden>  (282)  512-1800 


LSA  (List  of  CFR  Sectioos  Affectod|.  0-CS)  for  $27  per  year. 
,  Fe<leral  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ 


Price  includes 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  wlwB  to  expect  your  renewal  notice  and  keep  a  food  Mug  cominf.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
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A  renewal  notice  will  be 
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/  ..... 

DEC97RI 


;  AFR  SMITH212J 
JJOHN  SMITH 
:212  MAIN  STREET 
•  PORESTVILLE  MD  20747 


DEC97R1 


tAFRDO  SMITH212J 
I  JOHN  SMITH 
:212  MAIN  STREET 
:  FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
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Mai  To:  Superintendent  of  Documents 
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Public  Laws 


105th  Congress,  2nd  Session  1998 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comphaing  approximately  200  volumes 
and  reviaed  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
mtcroftehe  format  arxl  tl>e  current 
year's  volumes  are  mailed  to 
subscribers  as  issued 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220  00 
Six  months:  $110.00 

Code  of  Fiederal  Regulations: 

Current  year  (as  issued):  $247.00 
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Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
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To  connect  using  telnet, 
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and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
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You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 
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Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
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Briefings  on  how  to  use  the  Federal  Register 

For  infonnation  on  bhe&ng  in  Chicago,  IL,  see 
announcement  on  the  inside  cover  of 
this  issue. 


Now  Availabie  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
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Presidential  Documents 


Proclamation  7106  of  June  17,  1998 
Father's  Day,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Fathers  hold  us  close  and  lift  us  up  in  so  many  ways  throughout  our 
lives.  Devoted  fathers  wotV.  day  in  and  day  out,  not  only  to  help  provide 
their  families  v/ith  food,  clothing,  education,  and  a  good  home,  but  also 
to  give  their  children  the  values,  guidance,  encouragement,  and  self-esteem 
to  make  the  most  of  their  lives.  With  careful  planning  and  many  quiet 
sacrifices,  fathers  seek  to  give  their  children  the  freedom  to  dream  and 
the  opportunity  to  make  those  dreams  a  reality.  Across  our  Nation,  at  piano 
recitals  and  basketball  games,  at  science  fairs  and  high  school  graduations, 
proud  fathers  rejoice  at  the  achievements  of  their  sons  and  daughters. 

In  today's  complex  and  changing  society,  fathers  have  taken  on  new  roles 
and  additional  responsibilities  within  their  homes,  balancing  the  varied 
demands  of  work  and  family.  They  are  nurturers  as  well  as  providers, 
confidants  and  best  friends  as  well  as  heroes  and  role  models.  They  teach 
their  children  how  to  read,  how  to  drive,  and  how  to  live.  And,  like  genera- 
tions of  fathers  who  came  before  them,  they  build  a  strong  foundation 
of  love  that  enables  their  sons  and  daughters  to  stand  taller,  see  farther, 
and  reach  higher.  On  Father's  Day,  let  us  thank  the  biological  fathers,  step- 
fathers, foster  fathers,  and  adoptive  fathers  across  America  whose  love  graces 
their  children's  lives  and  whose  character  strengthens  our  Nation. 

NOW.  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  in  accordance  with  a  joint  resolution  of  the  Congress  approved 
April  24,  1972  (36  U.S.C.  142a),  do  hereby  proclaim  Sunday.  June  21, 
1998,  as  Father's  Day.  I  invite  the  States,  communities  across  the  country, 
and  all  the  citizens  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities  that  demonstrate  our  deep  appreciation  and  abiding 
love  for  our  fathers. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


OO^iU^aV^aa  0\(jo^^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabitity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Reg-jlations,  which  is  published  urxJer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  447  and  457 
RIN  0563-AB48 

Popcorn  Crop  Insurance  Regulations; 
and  Common  Crop  Insurance 
Regulations,  Popcorn  Crop  Insurance 
Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
popcorn.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy,  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  pohcy  changes  to  belter  meet 
the  needs  of  the  insured,  include  the 
current  popcorn  crop  insurance 
regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  popcorn  crop 
insurance  regulations  to  the  1998  and 
prior  crop  years. 
EFFECTIVE  DATE:  July  22.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131. 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 


Paperwork  Reduction  Act  of  1995 

Pursuant  to  the  Paperworlc  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35).  the 
collections  of  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  control 
number  0563-0053  through  October  31, 
2000. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  &e  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amount  of  work  required  of  the 
insurance  companies  will  not  increase 
because  the  information  used  to 
determine  eligibiUty  is  already 
maintained  at  their  office  and  the  other 
information  now  required  is  already 
being  gathered  as  a  result  of  the  present 
pohcy.  No  additional  actions  are 
required  as  a  result  of  this  action  on  the 
part  of  either  the  insured  or  the 
insurance  companies.  Additionally,  this 
regulation  does  not  require  any  greater 
action  on  the  part  of  small  entities  than 
is  required  on  the  part  of  large  entities. 
Therefore,  this  action  is  determined  to 
be  exempt  fi-om  the  provisions  of  the 
Regulatory  Flexibifity  Act  (5  U.S.C. 
605),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 


Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
pubhshed  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FQC  may  be  brought. 

Enviromnental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quafity  of  the 
human  enviroimient,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duphcative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Wednesday.  April  9.  1997.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  62 
FR  17103  to  add  to  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457), 
a  new  section,  7  CFR  457.126.  Popcorn 
Crop  Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1999 
and  succeeding  crop  years.  These 
provisions  wall  replace  and  supersede 
the  current  provisions  for  insuring 
popcorn  found  at  7  CFR  part  447 
(Popcorn  Crop  Insurance  Regulations). 
FCIC  also  amends  7  CFR  part  447  to 
limit  its  effect  to  the  1998  and  prior  crop 
years. 

Following  pubUcation  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
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submit  written  comments  and  opinions 
A  total  of  31  comments  were  received 
from  an  insurance  service  organization 
and  reinsured  companies.  The 
comments  received  and  FQC's 
responses  are  as  follows: 

Conunent:  An  insxirance  service 
organization  and  two  reinsured 
companies  asked  whether,  under  the 
definition  of  "good  farming  practices," 
there  may  exist  acceptable  cultural 
practices  that  are  not  necessarily 
recognized  (or  possibly  not  known)  by 
the  Cooperative  State  Research, 
Education,  and  Extension  Service.  The 
commenters  recommended  changing  the 
term  "county"  in  the  definition  of  "good 
fanning  practices"  to  "area."  The 
insurance  service  organization  also 
recommended  adding  the  word 
"generally"  before  "recognized  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  •   *   *" 

Response:  The  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES)  recognizes  farming 
practices  that  are  considered  acceptable 
for  producing  popcorn.  If  a  producer  is 
following  practices  currently  not 
recognized  as  acceptable  by  the 
CSREES,  such  recognition  can  be  sought 
by  interested  parties.  Use  of  the  term 
"generally"  will  only  make  the 
definition  ambiguous  and  more  difficult 
to  administer.  Although  the  cultural 
practices  recognized  by  the  CSREES 
may  only  pertain  to  specific  areas 
within  a  coimty,  the  actuarial 
documents  are  on  a  county  basis. 
However,  the  definition  of  "good 
forming  practices"  has  been  moved  to 
the  Basic  Provisions. 

Comment:  A  reinsured  company 
expressed  concern  at)out  the  definition 
of  "final  planting  date"  because  it  infers 
that  coverage  is  provided  after  the  final 
planting  date;  however,  there  are  no 
provisions  for  "late  planting." 

Response:  The  definition  of  "late 
planting"  as  well  as  provisions  for  late 
and  prevented  planting  coverages 
common  to  most  crops  have  been 
moved  to  the  Basic  Provisions.  FCIC  has 
added  late  planting  provisions,  section 
14,  and  prevented  planting  provisions, 
section  15,  to  these  popcorn  crop 
provisions. 

Comment:  A  reinsured  company 
recommended  adding  the  words  "and 
quality"  after  the  word  "quantity"  in  the 
definition  of  "irrigated  practice." 

Response:  There  are  no  clear  criteria 
regarding  the  quaUty  of  water  necessary 
to  produce  a  crop.  The  highly  variable 
factors  involved  would  make  such 
criteria  difficult  to  develop  and 
administer.  The  provisions  regarding 
good  farming  practices  can  be  applied  in 
situations  in  which  the  insured  person 


failed  to  exercise  due  care  and 
diligence.  The  definition  of  "irrigated 
practice"  has  been  moved  to  the  Basic 
Provisions. 

Comment:  An  instu^nce  service 
organization  and  a  reinsiured  company 
stated  the  definition  of  "replanting"  is 
confusing  and  awkward.  One  of  the 
commenters  recommended  revising  the 
definition  to  specify  "•  *   *  growing  a 
successful  popcorn  crop." 

Response:  The  definition  of 
"replanting"  clearly  describes  the  steps 
required  to  replant  the  crop.  The 
producer  must  first  perform  the  cult\iral 
practices  needed  to  replant  the  seed 
before  replanting  the  seed.  FQC  has 
revised  the  definition  to  specify  that  the 
crop  be  replanted  with  the  expectation 
of  producing  at  least  the  guarantee.  The 
definition  of  "replanting"  has  been 
moved  to  the  Basic  Provisions. 

Comment:  A  reinsured  company 
recommended  that  the  reference 
contained  in  the  definition  of  "written 
agreement"  should  be  section  14  rather 
than  section  15. 

Response:  The  provisions  for  written 
agreements  have  been  moved  to  the 
Basic  Provisions  with  reference  to  the 
correct  section. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
recommended  amending  section  2  of  the 
proposed  rule  to  clarify  whether 
optional  units  may  be  established  if  the 
processor  contract  stipulates  the  number 
of  contracted  acres,  or  only  if  the 
contract  does  not  specify  an  amount  of 
production. 

Response:  FCIC  has  amended  section 
2  to  specify  that  processor  contracts  that 
stipulate  a  specific  amount  of 
production  to  be  delivered,  the  basic 
unit  will  consist  of  all  the  acreage 
planted  to  the  insured  crop  in  the 
county  that  will  be  used  to  fulfill 
contracts  with  each  processor,  and 
optional  units  will  not  be  established  for 
such  production-based  processor 
contracts.  The  language  in  section  2  has 
also  been  revised  and  reformatted  to 
clearly  state  the  requirements  for  both 
the  acreage-based  and  production-based 
processor  contracts.  In  addition, 
language  in  this  section  that  is  common 
with  other  Crop  Provisions  has  been 
moved  to  the  Basic  Provisions. 

Comment:  An  insurance  service 
organization  recommended  removal  of 
the  opening  phrase  in  section 
2(b)(5)(iv)(B)  that  states  "In  addition  to, 
or  instead  of  estabUshing  optional  units 
by  section,  section  equivalent,  or  FSA 
Farm  Serial  Number,  *  •  •  "since 
section  2(b){5)(iv)  specifies  that  "Each 
optional  unit  must  meet  one  or  more  of 
the  following  criteria*   *  *." 


Response:  FCIC  has  revised  the 
language  accordingly.  However,  the 
optional  unit  provisions  common  to 
most  crops  have  been  moved  to  the 
Basic  Provisions. 

Comment:  An  insiu-ance  service 
organization  stated  that  the  language  in 
section  3(a)  which  provides  guidelines 
for  selection  of  price  elections  should  be 
moved  to  the  Basic  Provisions. 

Response:  The  requirement  that  the 
price  election  (for  each  type,  varietal 
group,  etc.)  have  the  same  percentage 
relationship  to  the  maximum  prices 
does  not  apply  to  all  crop  policies. 
However,  this  clause  applies  to  a 
sufficient  number  of  policies  so  as  to 
make  it  an  item  for  consideration 
whenever  7  CFR  part  457  is  amended. 
This  recommendation  will  be 
considered  at  that  time,  and  no  change 
has  been  made  to  these  popcorn 
provisions. 

Comment:  An  insurance  service 
organization  expressed  concern  that  the 
November  30  contract  change  date  is  not 
early  enough  for  counties  with  a  January 
15  sales  closing  date. 

Response:  The  January  15 
cancellation  and  termination  dates  are 
applicable  only  to  counties  in  the  most 
southern  part  of  Texas.  The  commenter 
did  not  provide  specific  details  as  to 
why  the  November  30  contract  change 
date  is  not  sufficient.  FQC  believes  that 
the  45  days  between  the  contract  change 
date  and  the  cancellation  date  allows  an 
ample  period  of  time  for  the  insured  to 
make  a  decision  regarding  subsequent 
crop  year  coverages  considering  the 
small  number  of  policies  and  areas 
involved.  Therefore,  no  change  has  been 
made. 

Coniment:  An  insurance  service 
organization  stated  that  section  6  which 
requires  the  producer  to  provide  a  copy 
of  the  processor  contract  no  later  than 
the  acreage  reporting  date,  could 
provide  a  loophole  by  allowing 
producers  to  wait  until  acreage 
reporting  time  to  decide  if  they  want 
coverage. 

Response:  There  is  no  evidence  that 
allowing  the  producer  to  provide  a  copy 
of  the  processor  contract  as  late  as  the 
acreage  reporting  date  has  resulted  in 
producers  waiting  to  decide  until  the 
acreage  reporting  date  if  they  want 
coverage.  Popcorn  producers  will  have 
processor  contracts  much  sooner  to 
ensure  that  they  have  a  market  before 
expending  the  costs  to  plant  the  crop. 
The  requirement  to  provide  a  copy  of 
the  processor  contract  with  the  acreage 
report  is  also  most  convenient  for  the 
producer.  Language  in  section  6  has 
been  revised  to  clarify  that  a  copy  of  all 
processor  contracts  must  be  provided  on 
or  before  the  acreage  reporting  date. 


UMI 
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Comment:  An  insurance  service 
organization  recommended  changing 
the  word  "before"  in  section  7(a)(3)  to 
"by"  or  "on  or  before"  the  acreage 
reporting  date.  This  would  allow  for  the 
processor  contract  to  be  established  that 
day. 

Response:  FCIC  has  amended  the 
provision  accordingly. 

Comment:  An  insurance  service 
organization  questioned  whether  any 
processor  contract  would  allow 
interplanted  popcorn  or  popcorn 
planted  into  an  established  grass  or 
legume.  The  commenter  further  indicted 
that  consideration  should  be  given  to 
inserting  the  language  in  section  7(a)(4) 
into  the  Basic  Provisions. 

Response:  Popcorn  has  seldom,  if 
ever,  been  interplanted  with  another 
crop  or  planted  into  an  established  grass 
or  legimie.  However,  production 
practices  are  constantly  evolving.  FQC 
chooses  to  retain  the  provisions  of 
section  7(a)(4)  to  accommodate  such 
developments  if  they  should  occur.  In 
addition,  interplanting  provisions  are 
not  the  same  among  the  crop  policies 
and.  therefore,  will  be  retained  in  the 
Crop  Provisions. 

Comment:  An  insurance  service 
organization  indicated  that  the 
provisions  contained  in  section  7(b)  are 
confusing  and  seem  to  indicate  that  only 
a  landlord  would  have  a  share  in  the 
insiued  crop  and  that  a  tenant  cannot 
have  a  share  since  that  person  does  not 
retain  possession  of  the  acreage.  The 
commenter  questioned  whether  the 
provision  in  section  7(b)  is  already 
covered  in  sections  7(a)  (1)  and  (3). 

Response:  The  language  in  section 
7(b)  was  intended  to  cover  producers 
who  have  a  crop  sheu^  agreement,  rent, 
or  owns  acreage.  The  word  "possession" 
has  been  changed  to  "control"  for 
clarification  emd  FQC  has  added  that 
the  insured  must  have  a  risk  of  loss. 
Section  7(a)  specifies  requirements  for 
insurance  coverage  on  the  crop,  while 
section  7(b)  specifies  requirements  for 
an  insurable  share  in  the  crop. 
Therefore,  both  provisions  are 
necessary. 

Comment:  Two  comments  from  an 
insurance  service  organization  and  one 
from  a  reinsured  company  questioned 
whether  the  provisions  in  section  9(b), 
which  state  that  the  insurance  period 
ceases  on  the  date  sufficient  production 
is  harvested  to  fulfill  the  producer's 
processor  contract,  conflicts  with  the 
provisions  in  section  13(a),  that  states 
"We  will  determine  your  loss  on  a  unit 
basis."  The  commenters  questioned  how 
the  insured  will  know  enough 
production  has  been  harvested  before 
acceptance  by  the  processor.  One 
commenter  stated  that  the  insured  may 


not  be  aware  of  discounts  and 
production  modifications  [e.g., 
shrinkage,  foreign  material,  etc.)  that 
may  be  imposed  by  the  processor.  The 
insured  may  believe  the  contracted 
amount  of  production  has  been 
harvested  and  later  learn  that  the 
amount  harvested  is  short  of  the 
production  guarantee.  The  insurance 
service  organization  asked  if  any 
production  in  excess  of  the  contracted 
amount  will  be  considered  as 
production  to  count  for  APH  purposes, 
or  is  the  production  only  counted  when 
there  is  a  processor  settlement  sheet? 
The  insurance  service  organization 
recommended  the  language  in  section 
9(b)  be  made  similar  to  the  language 
contained  in  the  sugar  beet  policy,  such 
as,"*  *   •  the  insurance  f)eriod  ends 
when  the  production  deUvered  to  the 
processor  equals  the  amount  of 
production  stated  in  the  popcorn 
processor  contract."  The  insurance 
service  organization  also  questioned 
whether  "deUvered  to"  is  the  same  as 
"accepted  by"  the  processor  and 
suggested  adding  wording  to  include 
"whether  deUvered  or  not." 

Response:  Section  9(b)  does  not 
confbct  with  section  13(a).  For 
processor  contracts  based  on  a  stated 
amount  of  production,  FQC  is  only 
insuring  the  contracted  amount,  and  the 
producer  can  only  estabUsh  one  basic 
unit  per  processor  contract.  Therefore, 
once  the  contracted  amoimt  is  fulfilled, 
insurance  ceases  on  the  unit  and  there 
is  no  payable  loss.  If  the  contract  is  not 
fulfilled  and  there  still  is  unharvested 
production,  any  insurable  cause  of  loss 
is  covered  up  to  the  contracted  amount, 
assuming  it  has  not  been  abandoned. 
With  respect  to  the  issue  of  when  the 
producer  would  know  when  the 
processor  contract  was  fulfilled,  records 
are  kept  as  production  is  deUvered  to 
the  processor.  As  a  result,  both  the 
producer  and  processor  are  aware  of  the 
amount  of  production  that  has  been 
deUvered.  All  production  from  the  unit, 
including  any  in  excess  of  the  amount 
stated  in  the  contract,  will  be 
considered  as  production  to  count  when 
determining  the  producer's  approved 
yield.  The  claim  settlement  previsions 
have  been  clarified  to  state  that,  for  the 
purposes  of  loss  adjustment,  the  amount 
shown  on  the  settlement  sheet,  plus  any 
appraised  or  harvested  production  lost 
due  to  iminsured  causes  that  rendered 
the  production  unacceptable  to  the 
processor,  will  be  included  as 
production  to  count.  FCIC  has  also 
revised  section  9(b)  to  clarify  that  the 
insurance  period  ceases  when  the 
production  accepted  by  the  processor 
equals  the  contracted  amount  of 


production  if  the  processor  contract 
stipulates  a  specific  amount  of 
production  to  be  delivered.  However, 
rejected  production  will  be  considered 
as  production  to  coimt  unless  it  was 
damaged  by  an  insurable  cause  of  loss 
occurring  during  the  insurance  period. 

Comment:  An  insurance  service 
organization  questioned  a  discrepancy 
between  section  9(b),  which  states  that 
insurance  ceases  on  "The  date  you 
harvested  sufficient  production  to  fulfiU 
your  processor  contract,"  and  section 
10(b)(3)  of  the  proposed  rule,  which 
states  that  loss  of  production  wiU  not  be 
insured  due  to  "damage  that  occurs  to 
unharvested  production  after  you 
deUver  the  production  required  by  the 
processor  contract."  The  commenter 
indicated  that  this  provision  is  not 
necessary  since  any  damage  occurring 
after  delivery  would  be  outside  the 
insurance  period  as  indicated  in  section 
9(b). 

Response:  FQC  has  deleted  the 
provision  contained  in  section  10(b)(3) 
accordingly. 

Comment:  An  insurance  service 
organization  stated  that  some  crop 
poUcies  allow  the  entire  replanting 
payment  to  be  paid  to  the  person 
inoirring  the  entire  expense  (usually  the 
tenant)  when  landlord  and  tenant  are 
insured  by  the  same  company.  However, 
the  commenter  questioned  why  this 
language  is  not  contained  in  section  1 1 
of  the  proposed  Popcorn  Crop 
Provisions. 

Response:  It  is  true  that  a  few  crop 
provisions  allow  the  entire  replanting 
payment  to  be  paid  to  the  person 
inciuring  the  entire  expense  (usually  the 
tenant)  when  the  landlord  and  tenant 
are  insured  with  the  same  company. 
However,  due  to  comments  received  on 
other  regulations,  FCIC  reevaluated  this 
provision  and  has  concluded  it  is  not 
equitable  to  aU  insureds.  Specifically,  if 
a  landlord  and  tenant  are  insured  with 
one  company,  the  provisions  apply,  but 
if  the  landlord  and  tenant  are  insured 
with  different  companies,  the  provisions 
do  not  apply.  Any  Crop  Provisions 
containing  Uiese  terms  wall  be  amended 
to  eliminate  them.  Therefore,  no  change 
has  been  made. 

Comment:  An  insiu^nce  service 
organization  suggested  that  language 
contained  in  section  11(b)  should 
include  20  acres  as  a  minimum  qualifier 
in  addition  to  the  others. 

Response:  The  commenter 
misunderstood  the  provisions  contained 
in  section  11(b).  Section  13  of  the  Basic 
Provisions  contains  the  20  acre  or  20 
percent  rule  referenced  by  the 
commenter  which  is  appUcable  to  this 
poUcy.  Section  11(b)  of  the  Popcorn 
Crop  Provisions  estabUshes  the 


33838  Federal  Register /  Vol.  63.  No.  119 /Monday,  June  22.  1998 /Rules  and  Regulations 


maximum  amount  of  the  replanting 
payment  (20  percent  of  the  production 
guarantee  or  150  pounds,  multiplied  by 
the  price  election,  multiplied  by  the 
share).  Therefore,  no  change  has  been 
made. 

Comment:  An  insurance  service 
organization  stated  the  indemnity 
calculation  contained  in  section  13(b) 
was  wordy,  difficult  to  follow,  and 
should  be  simplified  for  crops  without 
separate  prices  by  type. 

Response:  Since  some  of  the 
calculations  involved  are  not  perfoimed 
in  sequential  order,  it  is  necessary  to 
refer  to  specific  section  numbers. 
Removal  of  the  section  reference  would 
make  the  provisions  less  clear. 
However,  an  example  has  been  added  to 
clarify  section  13. 

Comment:  An  insurance  service 
organization  stated  that  section 
13(c)(l)(iv)  should  not  allow  the  insured 
to  defier  settlement  and  wait  for  a  later, 
generally  lower  appraisal,  especially  on 
crops  that  have  a  short  "shelf  life." 
Response:  This  provision  allows 
deferment  of  a  claim  only  if  the 
insurance  provider  agrees  that 
representative  samples  should  be  lef^  or 
if  the  insured  elects  to  continue  to  care 
for  the  entire  crop  in  order  to  obtain  a 
more  accurate  determination  of  the 
production  to  count  for  the  imit.  In 
either  case,  if  the  insured  does  not 
provide  sufficient  care  for  the  crop  or 
crop  samples,  the  original  appraisal  will 
be  used.  Therefore,  no  change  has  been 
made. 

Comment:  An  insurance  service 
organization  and  two  reinsured 
companies  recommended  removal  of  the 
requirement  contained  in  section  15  that 
a  written  agreement  be  renewed  each 
year  if  there  are  no  significant  changes 
to  the  farming  operation.  Two  of  the 
commenters  stated  a  written  agreement 
should  be  continuous  and  the  effective 
period  should  be  specified  in  the 
written  agreement. 

Response:  Written  agreements  are 
intended  to  supplement  policy  terms  or 
permit  insurance  in  unusual  situations 
that  require  modification  of  the 
otherwise  standard  insurance 
provisions.  If  such  practices  continue 
year  to  year,  they  should  be 
incorporated  into  the  policy  or  Special 
Provisions.  It  is  important  to  minimize 
written  agreement  exceptions  to  ensure 
that  the  insured  is  well  aware  of  the 
specific  terms  of  the  policy.  The  written 
agreement  provisions  have  been  moved 
to  the  Basic  Provisions  since  they  apply 
to  most  crops. 

Comment:  An  insurance  service 
organization  and  two  reinsured 
companies  stated  the  proposed  rule  did 
not  contain  provisions  for  late  planting 


and  prevented  planting  coverages.  The 
commenters  questioned  whether 
popcorn  was  intended  to  have  late  and 
prevented  planting  coverages? 

Response:  Provisions  for  late  and 
prevented  planting  coverages  are  now 
contained  in  the  Basic  Provisions  which 
are  applicable  to  popcorn.  FCIC  has 
added  to  the  Popcorn  Crop  Provisions, 
a  new  section  14,  which  specifies  that 
late  planting  provisions  are  applicable 
to  popcorn  if  written  approval  is 
obtained  from  the  processor  by  the 
acreage  reporting  date.  FCIC  has  also 
added  a  new  section  15.  providing  the 
available  prevented  planting  coverage. 

In  addition  to  the  changes  described 
above,  FQC  has  made  minor  editorial 
changes  and  has  amended  the  following 
Popcorn  Crop  Provisions: 

1.  Amended  and  clarified  the 
paragraph  preceding  section  1  to 
include  the  Catastrophic  Risk  Protection 
Endorsement. 

2.  Section  1 — Amended  the  definition 
of  "planted  acreage"  to  add  a 
requirement  that  popcorn  must  be 
planted  in  rows  far  enough  apart  to 
permit  mechanical  cultivation,  unless 
otherwise  excepted.  Amended  the 
definition  of  "practical  to  replant"  to 
clarify  that  it  will  not  be  considered 
practical  to  replant  unless  production 
from  the  replanted  acreage  can  be 
delivered  under  the  terms  of  the 
processor  contract,  or  the  processor 
agrees  in  writing  that  it  will  accept  the 
production  fi"om  the  replanted  acreage. 
Clarified  the  definition  of  "processor 
contract"  to  specify  that  multiple 
contracts  with  the  same  processor,  each 
of  which  stipulates  a  specific  amount  of 
production  to  be  delivered  under  the 
terms  of  the  specified^ contract,  will  be 
considered  as  a  single  processor 
contract.  Removed  the  definitions  of 
"approved  yield."  "days,"  "FSA," 
"inteerplanted,"  "production  guarantee 
(per^cre)."  and  "timely  planted" 
twcause  these  definitions  now  appear  in 
the  Basic  Provisions. 

3.  Section  2 — Moved  all  the 
provisions  common  to  most  crops  to  the 
Basic  Provisions. 

4.  Section  7(a) — Revised  "actuarial 
table"  to  "actuarial  docimients"  to  be 
consistent  with  language  in  other  crop 
provisions. 

5.  Section  7(c)(2) — Amended  and 
clarified  that  the  Board  of  Directors  or 
officers  of  the  processor  must,  prior  to 
the  sales  closing  date,  execute  and  adopt 
a  resolution  that  contains  the  same 
terms  as  an  acceptable  processor 
contract. 

6.  Section  14 — Revised  provisions  to 
address  only  late  planted  acreage. 

7.  Section  15 — Deleted  provisions  for 
written  agreements  and  added 


provisions  for  prevented  planting 
coverage. 

List  of  Subjects  in  7  CFR  Parts  447  and 
457 

Crop  insurance.  Popcorn. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  the  Popcorn 
Crop  Insurance  Regulations  (7  CFR  part 
447)  and  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  as  follov>rs: 

PART  447— POPCORN  CROP 
INSURANCE  REGULATIONS  FOR  THE 
1987  THROUGH  THE  1998  CROP 
YEARS 

1.  The  authority  citation  for  7  CFR 
part  447  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1506(1).  1506<p). 
Part  Heading  [Ravised] 

2.  The  part  heading  is  revised  as  set 
forth  above. 

Subpart  Heading  [Removed] 

3.  The  part  heading  "Subpart — 
Regulations  for  the  1987  and 
Succeeding  Crop  Years  is  removed. 

4.  Section  447.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§  447.7    Ttte  application  and  policy. 

(d)  The  application  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Popcorn  Insurance  Policy  for  the  1987 
through  1998  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CROP  YEARS 

5.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

6.  Section  457.126  is  added  to  read  as 
follows: 

§  457. 1 26    Popcorn  Crop  Insurance 
Provisions. 

The  Popcorn  Crop  Insxirance 
Provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 
FQC  policies: 

United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 


UMI 
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(Appropriate  title  for  insurance  provider) 

Both  FQC  and  reinsured  p>olicie8: 
Pojjcom  Crop  Insurance  Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 
etc. 

1.  Definitions 

Base  contract  price.  The  price  stipulated 
on  the  contract  executed  between  you  and 
the  processor  before  any  adjustments  for 
quality. 

Harvest.  Removing  the  grain  or  ear  from 
the  stalk  either  by  hand  or  by  machine. 

Merchantable  popcorn.  Popcorn  that  meets 
the  provisions  of  the  processor  contract. 

Planted  acreage.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
popcorn  must  initially  be  planted  in  rows  far 
enough  apart  to  permit  mechanical 
cultivation,  unless  otherwise  provided  by  the 
Special  Provisions,  actuarial  documents,  or 
by  written  agreement. 

Pound.  Sixteen  (16)  ounces  avoirdupois. 

Practical  to  replant.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
it  ¥rill  not  be  considered  practical  to  replant 
unless  production  from  the  replanted  acreage 
can  be  delivered  under  the  terms  of  the 
popcorn  processor  contract,  or  the  processor 
agrees  in  writing  that  it  will  accept  the 
production  froax  the  replanted  acreage. 

Pnxessor.  Any  business  enterprise 
regularly  engageid  in  processing  popcorn  that 
fKMsesses  all  licenses,  permits  or  approved 
inspwctions  for  processing  popcorn  required 
by  the  state  in  which  it  operates,  and  that 
possesses  facilities,  or  has  contractual  access 
to  such  facilities,  with  enough  equipment  to 
accept  and  process  the  contracted  popcorn 
within  a  reasonable  amount  of  time  after 
harvest. 

Processor  contract.  A  %vritten  agreement 
between  the  producer  and  a  processor, 
containing  at  a  minimum: 

(a)  The  producer's  commitment  to  plant 
and  grow  popcorn,  and  to  deliver  the 
popcorn  production  to  the  processor, 

(b)  The  processor's  commitment  to 
purchase  all  the  production  stated  in  the 
processor  contract; 

(c)  A  date,  if  sf)ecified  on  the  processor's 
contract,  by  which  the  crop  must  be 
harvested  to  be  accepted;  and 

(d)  A  base  contract  price. 

Multiple  contracts  with  the  same  processor, 
each  of  which  stipulates  a  specific  amount  of 
production  to  be  delivered  under  the  terms 
of  the  processor  contact,  will  be  considered 
as  a  single  processor  contract. 
2.  Unit  Division 

(a)  For  processor  contracts  that  stipulate 
the  amount  of  production  to  be  delivered: 

(1)  In  lieu  of  the  definition  contained  in  the 
Basic  Provisions,  a  basic  unit  will  consist  of 
all  the  acreage  planted  to  the  insured  crop  in 
the  county  that  will  be  used  to  fulfill 
contracts  with  each  processor, 

(i)  There  will  be  no  more  than  one  basic 
unit  for  all  production  contracted  with  each 
processor  contract; 


(ii)  In  accordance  with  section  13  of  these 
Crop  Provisions,  all  production  from  any 
basic  unit  in  excess  of  the  amount  under 
contract  will  be  included  as  production  to 
count  if  such  production  is  applied  to  any 
other  basic  unit  for  which  the  contracted 
amoimt  has  not  been  fulfilled;  and 

(2)  Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  section,  section 
equivalent,  or  FSA  farm  serial  number  and  by 
irrigated  and  non-irrigated  practices  are  not 
applicable. 

(b)  For  any  processor  contract  that 
stipulates  only  the  number  of  acres  to  be 
planted,  the  provisions  contained  in  section 
34  of  the  Basic  Provisions  will  apply. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  of  the  Basic  Provisions,  you  may  select  only 
one  price  election  for  all  the  popcorn  in  the 
county  insured  under  this  policy  unless  the 
Special  Provisions  provide  different  price 
elections  by  type,  in  which  case  you  may 
select  one  price  election  for  each  popcorn 
type  designated  in  the  Special  Provisions. 
The  price  elections  you  choose  for  each  type 
must  have  the  same  percentage  relationship 
to  the  maximum  price  offered  by  us  for  each 
type.  For  example,  if  you  choose  100  percent 
of  the  maximum  price  election  for  one  type, 
you  must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  types. 

4.  Contract  Changes 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation 
date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  of  the  Basic 
Provisions,  the  cancellation  and  termination 
dates  are: 


Cancettetion 

State  and  county 

arxl  termi- 

natHxi  dates 

Val  Verde.  Edwards.  Ken, 

January  15. 

Kendatt.  Bexar,  Wilson. 

Karnes,  Goliad,  Victona. 

and  Jackson  counties 

Texas,  and  aM  Texas  coun- 

ties tying  south  thereof. 

Al  other  Texas  counties  and 

March  15. 

ail  other  states. 

6.  Report  of  Acreage 

In  addition  to  the  provisions  of  section  6 
of  the  Basic  Provisions,  you  must  provide  a 
copy  of  all  processor  contracts  to  us  on  or 
before  the  acreage  reporting  date. 

7.  Insured  Crop 

(a)  In  accordance  with  section  8  of  the 
Basic  Provisions,  the  crop  insured  will  be  all 
the  popcorn  in  the  county  for  which  a 
premium  rate  is  provided  by  the  actuarial 
documents: 

(1)  In  which  you  have  a  share; 

(2)  That  is  planted  for  harvest  as  popcorn; 

(3)  That  is  grown  under,  and  in  accordance 
with  the  requirements  of,  a  processor 
contract  executed  on  or  before  the  acreage 
reporting  date  and  is  not  excluded  from  the 


processor  contract  at  any  time  during  the 

crop  year;  and 
(4)  That  is  not  (unless  allowed  by  the 

Special  Provisions  or  by  written  agreement): 
(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  established  grass  or 

legume. 

(b)  You  will  be  considered  to  have  a  share 
in  the  insured  crop  if.  under  the  processor 
contract,  you  retain  control  of  the  acreage  on 
which  the  popcorn  is  grown,  you  have  a  risk 
of  loss,  and  the  processor  contract  provides 
for  delivery  of  popcorn  under  specified 
conditions  and  at  a  stipulated  base  contract 
price. 

(c)  A  pop>com  producer  who  is  also  a 
processor  may  be  able  to  establish  an 
insurable  interest  if  the  following 
requirements  are  met; 

(1)  The  producer  must  comply  with  these 
Crop  Provisions; 

(2)  The  Board  of  Directors  or  officers  of  the 
processor  must,  prior  to  the  sales  closing 
date,  execute  and  adopt  a  resolution  that 
contains  the  same  terms  as  an  acceptable 
processor  contract.  Such  resolution  will  be 
considered  a  processor  contract  under  this 
policy;  and 

(3)  Our  inspection  reveals  that  the 
processing  facilities  comply  with  the 
definition  of  a  processor  contained  in  these 
Crop  Provisions. 

8.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
of  the  Basic  Provisions,  any  acreage  of  the 
insured  crop  damaged  before  the  final 
planting  date,  to  the  extent  that  the  majority 
of  producers  in  the  area  would  normally  not 
further  care  for  the  crop,  must  be  replanted 
luless  we  agree  that  it  is  not  practiaaJ  to 
replant. 

9.  Insurance  Period 

In  lieu  of  the  provisions  contained  in 
section  11  of  the  Basic  Provisions,  regarding 
the  end  of  the  insurance  period,  insurance 
ceases  on  each  unit  or  part  of  a  unit  at  the 
earliest  of: 

(a)  The  date  the  popcorn: 

(1)  Was  destroyed; 

(2)  Should  have  been  harvested  but  was 
not  harvested; 

(3)  Was  abandoned;  or 

(4)  Was  harvested: 

(b)  When  the  processor  contract  stipulates 
a  specific  amount  of  production  to  be 
delivered,  the  date  the  production  accepted 
by  the  processor  equals  the  contracted 
Amount  of  production; 

(c)  Final  adjustment  of  a  loss;  ot 

(d)  December  10  immediately  following 
planting. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  of  the  Basic  I*rovisions,  insurance 
is  provided  only  against  the  following  causes 
of  loss  that  occur  during  the  insurance 
period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 
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(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  a  cause  of  loss  specified  in 
sections  10(a)(1)  through  (7)  that  occurs 
during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  by  section  12  of  the  Basic 
Provisions,  we  do  not  insure  against  any  loss 
of  production  due  to: 

(1)  Damage  resulting  from  frost  or  freeze 
after  the  date  designated  in  the  Special 
Provisions;  or 

(2)  Failure  to  follow  the  requirements 
contained  in  the  processor  contract. 

11.  Replanting  Payment 

(a)  In  accordance  with  section  13  of  the 
Basic  Provisions,  a  replanting  payment  is 
allowed  if  the  crop  is  damaged  by  an 
insvirable  cause  of  loss  to  the  extent  that  the 
remaining  stand  will  not  produce  at  least  90 
percent  of  the  production  guarantee  for  the 
acreage  and  it  is  practical  to  replant 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  20 


percent  of  the  production  guarantee  or  150 
pounds,  multiplied  by  your  price  election, 
multiplied  by  your  insured  share. 

(c)  When  popcorn  is  replanted  using  a 
practice  that  is  uninsurable  as  an  original 
planting,  our  liability  for  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 
payment.  The  premium  amount  will  not  be 
reduced. 
12.  Duties  in  the  Event  of  Damage  or  Loss 

In  accordance  with  the  requirements  of 
section  14  of  the  Basic  Provisions,  the 
representative  samples  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  extend 
the  entire  length  of  each  field  in  the  unit.  The 
samples  must  not  be  destroyed  until  the 
earlier  of  our  inspection  or  15  days  after 
harvest  of  the  balance  of  the  unit  is 
completed. 

13.  Settlement  of  Qaim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 


(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  for 
each  type,  if  applicable,  by  its  respective 
production  guarantee; 

(2)  Multiplying  the  result  of  section 
13(b)(1)  by  the  respective  price  election  for 
each  type,  if  applicable: 

(3)  Totaling  the  results  of  section  13(b)(2) 
if  there  is  more  than  one  type; 

(4)  Multiplying  the  total  production  to 
count  (see  section  13(c)),  of  each  type  if 
applicable,  by  its  respective  price  election; 

(5)  Totaling  the  results  of  section  13(b)(4) 
if  there  is  more  than  one  type; 

(6)  Subtracting  the  result  of  section  13(b)(4) 
from  the  result  in  section  13(b)(2)  if  there  is 
only  one  type  or  subtracting  the  result  of 
section  13(b)(5)  from  the  result  of  section 
13(b)(3)  if  there  is  more  than  one  type;  and 

(7)  Multiplying  the  result  of  section 
13(b)(6)  by  your  share. 


You^hTe^i^  percent  share  in  100  acres  of  Type  A  popcorn  in  the  unit,  with  a  guarantee  of  2.500  pounds  per  acre  and  a  price  election 
of  $.12  per  pou^d.  You  are  only  able  to  harvest  150,000  pounds.  Your  indemnity  would  be  calculated  as  follows: 

1  100  acres  X  2,500  pounds  =  250.000  pound  guarantee; 

2  250.00  pounds  x  $.12  price  election  =  $30,000  value  of  guarantee; 

4  ''\ 150.000  pounds  production  to  count  x  $.12  price  election  =  $18,000  value  of  production  to  count; 

6  '.. $3o!o00- $18,000  =  $12,000  loss;  and 

7  $12,000  X 100  percent  share  =  $12,000  indenmity  payment  ,  „  .,e„  a  .„^  -  r.^^ 

You  also  have  a  100  percenVshare  in  150  acres  of  type  B  popcorn  in  the  same  unit,  with  a  8*^«f»2!"  °^.2-'^"°^P*:  !^  n  1' Pd  S 

election  of  $.10  per^ound.  You  are  only  able  to  harvest  70.000  pounds.  Your  total  indemmty  for  both  popcorn  types  A  and  B  would  be 

calculated ^^^folbws^  ^^      ^^^^  ^  ^^^^  guarantee  for  type  A  and  150  acres  x  2.250  pounds  =  337.500  pound  guarantee  for  type  B; 

2  ;;;;;;;; 250,000  pound  guarantee  X  $.12  price  election  =  $30,000  value  of  guarantee  for  type  A  and  337.500  pound  guarantee  x  $.10 

price  election  =  $33,750  value  guarantee  for  type  B; 

3  $30,000  +  $33,750  =  $63,750  total  value  guarantee; 

4        150,000  pounds  X  $.12  price  election  =  $18,000  value  of  production  to  count  for  type  A  and 

70,000  pounds  x  $.10  price  election  =  $7,000  value  of  production  to  co\mt  for  type  B; 

5  $18,000  +  $7,000  =  $25,000  total  value  of  production  to  count; 

6  $63,750 -$25,000  =  $38,750  loss;  and 

7  $38,750  X  100  percent  =  $38,750  indenmity  payment 

(c)  The  total  production  to  count  (in  leave  intact,  and  provide  sufficient  care  for.  your  prxxMSSor  contract  applicable  to  this 

pounds)  frtjm  all  insurable  acreage  on  the  representative  samples  of  the  crop  in  umL  „.i.«w  „,  whitn 

Snit  will  include:  locaUons  acceptable  to  us  (The  amount  of  (5)  Any  production  from  yellow  or  white 

(1)  All  appraised  production  as  follows:  production  to  count  for  such  acreage  will  be  dent  corn  will  be  counted  as  popcorn  on  a 

i)  Not  les^  than  the  production  guarantee  Cased  on  the  harvested  production  or  r!*^',*^''  '^'^  "^^-^"^^^^^r^^l. 

fb  acreage:  appraisals  from  the  samples  at  the  time  5?'°  ^'f  ?  »"";^™  ^^.'l^n^oTT  ^ 

( A)Thlt  is  abandoned;  h^est  should  have  oa^.  If  you  do  not  ^e  counted  as  popcorn  producUon  on  a 

.      (B)  Put  to  another  use  without  our  consent;  leave  the  required  samples  intact,  or  fail  to  "^Kn^^Pamroduction  for  which  "we 

(C)  Dama^d  sole^  by  vmmsured  causes;  or  ^^^^e  suXient  care  for  the  samples,  our  Jl^^^eZ.'^:^^^^ ^S:^:ii  be 

(D)  For  which  you  fail  to  provide  .pp^j^^i  ^^^^  p^or  to  giving  you  consent  to  ^„3idered  to  have  an  80  pircent  shelling 
production  records;  put  the  acreage  to  another  use  will  be  used  ,    . 

urJ^ir^etTp'rlS^nrarblTdSed  for  ^^^^^  '"'  "°°""  "'  '"^'"'°°  "  '''  Mature  popcorn  may  be  adjust^  ^r 

quality  ^eficiLci.  and  excess  moisture  in  —t).  or  ^  ^^^^  ^^  ^^^^^^  ^^  _  ^^  ^^  Lr^:^r--^aSic:bt^';^^^  I 

accordance  ^f'^'^^^^"".  ^^la";  crop,  the  amount  of  production  to  count  for  ^^je  prior  to  any  adjustment  for  quality. 

ac^^^rS yl^e Srp^u? to  :;^er  use  the'icreage  will^.thej--sted  product!^  (,)  lUuction^wJll' be  .duced  by  0.2 

or  a^don.  if  you  and  we  ^  on  the  °'  °^  reappraisal  if  add.Uonal  damage  percent  for  each  0.1  percentage  point  for 

apJraSed  a^oLt  of  produ^n.  Upon  such  °«;f,f "^  ^'>  foP  '1^°^  ?."^'£"^;h.  T'"^  "^  f^^f.K^  '1^"^?°    T"  °^^ 

aJLment,  the  insurance  period  for  dtiat  (2)  All  harvested  production  from  the  obu.n  samples  of  the  production  to 

IXLono  .^iii  onH  lArhon  vnii  nut  thp  arn>aae  insurable  acreage  in  the  unit;  determine  the  moisture  content 
^15i:r'is?or:irrc;Sp.  r^             O)  ah  harvSed  and  appraised  production         (2)  Popcorn  production  will  be  eligible  for 

agreement  on  the  appraised  amount  of  lost  or  damaged  by  uninsured  causes;  aiid  quality  adjustment  if.  due  to  an  insurable 

OToduction  is  not  reached  W  For  processor  contracts  that  stipulate  cause  of  loss  that  occurs  within  the  msurance 

(A)  If  you  do  not  elect  to  continue  to  care  the  amount  of  production  to  be  delivered,  all  period,  it  is  not  merchanUble  popcorn  and  is 

for  the  crop,  we  may  give  you  consent  to  put  harvested  popcorn  production  from  any  other  rejected  by  the  processor.  The  production 

the  acreage  to  another  use  if  you  agree  to  insurable  unit  that  has  been  used  to  hilfill  will  be  adjusted  by: 
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(i)  Dividing  the  value  per  pound  of  the 
damaged  pof)Corn  by  the  base  contract  price 
per  pound  for  undamaged  popcorn;  and 

(ii)  Multiplying  the  result  by  the  number  of 
pounds  of  such  popcorn. 

14.  Late  Planting 

Late  planting  provisions  in  the  Basic 
Provisions  are  applicable  for  popcorn  if  you 
provide  written  approval  &x)m  the  processor 
by  the  acreage  reporting  date  that  it  will 
accept  the  production  ^m  the  late  planted 
acres  when  it  is  exf>ected  to  be  ready  for 
harvest. 

15.  Prevented  Planting 

Your  prevented  planting  coverage  will  be 
60  percent  of  your  production  guarantee  for 
timely  planted  acreage.  If  you  have  limited  or 
additional  levels  of  coverage,  as  specified  in 
7  CFR  part  400,  subpart  T,  and  pay  an 
additional  premium,  you  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

Signed  in  Washington,  D.C,  on  June  11. 
1998. 

Robert  Prchal. 

Acting  Manager,  Federal  Crop  Insumnce 
Corporation. 
(FR  Doc.  98-16147  Filed  6-19-98;  8:45  am) 

BILUNQ  CODE  M1(M»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

(Airspace  Dociwt  No.  0&-AAL-6] 

Revision  of  Class  E  Airspace; 
KotzetMie,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  rule  modifies  Class  E 
airspace  at  Kotzebue,  AK.  The 
establishment  of  Global  Positioning 
system  (GPS)  instrument  approaches  to 
runway  (RWY)  8  and  RWY  26  at 
Kotzebue,  AK.  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Kotzebue,  AK. 

EFFECTIVE  DATE:  0901  UTC,  Augxist  13. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-5863;  fax: 
(907)  271-2850;  email; 
Robert,  van .  Haastertdfaa .  dot .  gov. 
Internet  address:  http:// 
www.alaska.faa.gov/at  or  at  address 
http://162.58.28.41/at. 


SUPPLEMENTARY  INFORMATION: 
History 

On  April  10, 1998,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Kotzebue,  AK, 
was  published  in  the  Federal  Register 
(63  FR  17743).  The  proposal  was 
necessary  due  to  the  establishment  of 
GPS  instniment  approaches  to  RWY  8 
and  RWY  26. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received,  thus  the  rule  is  adopted 
as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10,  1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (62  FR  52491; 
October  8, 1997).  The  Class  E  airspace 
designations  listed  in  this  document 
will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
revises  the  Class  E  airspace  at  Kotzebue, 
AK,  due  to  the  establishment  of  GPS 
instrument  approaches  to  RWY  8  and 
RWY  26.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Kotzebue,  AK. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  fOr  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  fronn  700  feet  or  more 
above  the  surface  of  the  earth. 


AALAKE5    Kotzebue,  AK    (Revised) 

Kotzebue,  Ralph  Wien  Memorial  Airport,  AK 
(Lat.  66'53'05"  N.,  long.  162*35'55"  W.) 

Kotzebue  VOR/DME 
(Lat.  66*5308  "  N.,  long.  162*3274"  W.) 

Hotham  NDB 
(Lat.  66*54'05"N.,  long.  162*33'52"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8  mile 
radius  of  the  Ralph  Wien  Memorial  Airport 
and  within  14  miles  of  the  Kotzebue  VOR/ 
DME  extending  clockwise  from  the  206* 
radial  to  the  130*  radial  and  within  4  miles 
southeast  and  8  miles  northwest  of  the 
Hotham  NDB  039*  bearing  extending  from 
the  NDB  to  16  miles  northeast  of  the  NDB 
and  within  4  miles  north  and  8  miles  south 
of  the  Kotzebue  VOR/DME  278*  radial 
extending  &x)m  the  VOR/DME  to  20  miles 
west  of  the  VOR/DME;  and  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  within  18  miles  of  the  Kotzebue 
VOR/DME  clockwise  from  the  020*  radial  to 
the  130*  radial  and  within  38  miles  of  the 
Kotzebue  VOR/DME  clockwise  from  the  130* 
radial  to  the  314°  radial  and  within  4.3  miles 
each  side  of  the  Kotzebue  VOR/DME  103* 
radial  extending  from  the  VOR/DME  to  34 
miles  east  of  the  VOR/DME;  and  that  airspace 
extending  upward  from  5,500  feet  MSL 
within  4.3  miles  each  side  of  the  Kotzebue 
VOR/DME  103*  radial  extending  from  34 
miles  east  of  the  VOR/DME  to  51.3  miles  east 
of  the  VOR/DME:  and  that  airs(>ace  extending 
upward  from  7,500  feet  MSL  within  4.3  miles 
each  side  of  the  Kotzebue  VOR/DME  103* 
radial  at  51.3  miles  east  of  the  Kotzebue 
VOR/DME  widening  to  7.4  miles  each  side  of 
the  103*  radial  at  96  miles  east  of  the 
Kotzebue  VOR/DME. 
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Issued  in  Anchorage,  AK,  on  June  11, 1998. 
Trent  S.  Cummings, 

Acting  Manager.  Air  Traffic  Division.  Alaskan 
Region. 
[FR  Doc.  98-16307  Filed  6-19-98;  8:45  am) 

BILUNG  CODE  4«10-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  DocKet  No.  95-ASO-22] 
RIN2120-AA66 

Establishment  of  VOR  Federal  Airway 

V-605;  SC 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  establishes 
Federal  Airway  605  (V-605)  from 
Holston  Mountain,  TN,  to  Spartanburg, 
SC.  Establishing  V-605  will  expedite 
the  flow  of  air  traffic  and  reduce  the 
workload  for  pilots  and  controllers.  In 
addition,  the  FAA  will  not  adopt  as 
final  the  portion  of  the  proposal  to 
establish  Federal  Airway  V-603  from 
Pulaski,  VA.  to  Columbia,  SC. 
EFFECTIVE  DATE:  0901  UTC,  August  13, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  17, 1996,  the  FAA  proposed 
to  amend  14  CFR  part  71  (part  71)  to 
establish  two  Federal  Airways,  V-603 
and  V-605  (61  FR  30550).  The  FAA 
anticipated  aligning  V-603  with  the 
Pulaski  Very  High  Frequency 
Omnidirectional  Range  (VORTAC). 
However,  V-603  could  not  be  certified 
for  navigation  because  of  problems 
associated  with  the  Pulaski  VORTAC. 
Consequently,  the  FAA  will  not  adopt 
as  final  the  portion  of  the  proposal  to 
establish  V-603.  Interested  parties  were 
invited,  by  the  FAA,  to  participate  in 
this  rulemaking  effort  by  submitting 
written  comments  on  the  proposal.  No 
comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  and  the  decision  not  to  adopt 
as  final  the  portion  of  the  proposal  to 
establish  V-603,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Domestic  VOR  Federal  airways  are 


published  in  paragraph  6010(a)  of  FAA 
Order  7400.9E,  dated  September  10. 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Federal  airway  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71 
establishes  Federal  Airway  V-605  from 
Holston  Mountain,  TN,  to  Spartanburg. 
SC.  EstabUshing  V-605  will  expedite 
the  flow  of  air  traffic  and  reduce  the 
workload  for  pilots  and  controllers.  The 
FAA  will  not  adopt  as  final  the  portion 
of  the  proposal  to  establish  V-603  from 
Pulasld,  VA.  to  Columbia.  SC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl  4  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  ai  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71.  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103.  40113. 
40120;  E.G.  10854.  24  FR  9565.  3  CFR.  1959- 
1963Comp..p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 


Pamgraph  6010(a) — Domestic  VOR  Federal 
Airways 

V-605    [New] 

From  Holston  Mountain.  TN;  INT  Holston 
Mountain  171"  and  Spartanburg.  SC,  358* 
radials;  to  Spartanburg. 

Issued  in  Washington,  DC,  on  June  8, 1998. 
Reginald  C.  Matthews, 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
(FR  Doc.  98-15959  Filed  6-19-98;  8:45  am) 

BILUNG  CO0£  4t10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspece  Docket  No.  97-AEA-30] 
RIN  2120-AA66 

Modification  of  VOR  Federal  Airway  V- 
405;  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACT)0N:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  Federal 
Airway  405  (V-405)  between  PawUng. 
NY,  Very  High  Frequency 
Omnidirectional  Range  (VOR)  and  the 
CASSH  Intersection.  NY.  This  action 
will  enhance  air  traffic  control  (ATC) 
and  allow  for  better  utilization  of  the 
navigable  airspace. 

DATES:  Effective  0901  UTC,  August  13. 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  6, 1998. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division,  AEA-500.  Docket  No.  97- 
AEA-30.  Federal  Aviation 
Administration.  JFK  International 
Airport,  Fitzgerald  Federal  Building. 
Jamaica.  NY  11430.  Comments  may  be 
also  sent  electronically  to  the  following 
Internet  address:  9-Direct  Rule- 
Comments@faa.dot.gov.  Comments 
deUvered  must  be  marked  Airspace 
Docket  No.  97-AEA-30. 

The  official  docket  may  be  examined 
.  weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.,  in  the 
Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 


UMI 
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Adiministration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
Telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

The  FAA  is  amending  14  CFR  part  71 
to  modify  V-405  from  the  Pawling,  NY, 
VOR  to  the  CASSH  Intersection. 
Modifying  this  airway  will  enhance 
ATC  and  will  allow  for  better  utilization 
of  that  airspace.  Currently,  V— 405 
extends  southeast  from  the  Pawling 
VOR  to  a  dog  leg  beginning  at  the 
CASSH  Intersection  and  continues  to 
the  southeast  from  that  intersection  to 
the  Carmel,  NY.  VOR.  The  section  of  V- 
405  between  Pawling  VOR  and  the 
CASSH  Intersection  is  unusable  for 
navigation  in  the  current  conBguration 
and  must  be  realigned.  Three  Federal 
airways.  V-123,  V-483,  and  V-405, 
converge  at  the  CASSH  Intersection. 
The  alignment  of  each  airway  is 
significant  to  ensure  that  aircraft 
operations  are  contained  within  the 
assigned  airspace  as  required  for  ATC. 
Reahgning  V-405  will  allow  the  airway 
to  be  used  for  navigation  and  will  allow 
for  better  utilization  of  that  airspace. 

Incorporation  by  Referenca 

VOR  Federal  airway  designations  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Federal  airway 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipate*' that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  This 
regulation  is  a  minor  technical 
amendment  involving  a  one-degree 
change  in  the  radial  for  the  airway. 
Unless  a  written  adverse  or  negative 
conunent.  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 


a  notice  of  proposed  rulemaking  may  be 
pubUshed  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  istn  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  sumitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
aeronautical,  environment,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  a  need  to  modify  the  rule.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date  for 
comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  that  summarizes  each  FAA- 
pubUc  contact  concerned  with  the 
substance  of  this  action  will  be  filed  in 
the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-AEA-30."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amwtded] 

The  incorporation  by  reference  in  14 
CFR  part  71  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16.  1997.  which  is 
incorporated  by  reference  in  14  CFR 
71.1,  as  follows: 

Paragraph  6010(a)    Domestic  VOR  Federal 
Airways 


V-40S     [RsTtoMl] 


From  INT  PotUtown,  PA.  222*  and 
Baltimore,  MD.  034'  radials;  Pottstown;  INT 
Pottstown  050  and  Solberg.  N),  264*  radials; 
Solberg;  INT  Solberg  044"  and  Carmel,  NY. 
243*  radials;  Carmel;  INT  Carmel  344'  and 
Pawling,  NY.  204'  radials;  Pawling;  INT 
Pawling  059*  and  Bradley,  CT  266*  radials; 
Bradley;  Providence,  RI;  INT  Providence  151* 
and  Martha's  Vineyard,  MA,  267*  radials;  to 
Martha's  Vineyard. 
•         •         •         •         • 

Issued  in  Washington,  DC.  on  June  8. 1998. 
Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 

Airspace  h4anagement. 

[FR  Doc.  98-15958  Filed  6-19-«8;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  97 

[Docket  No.  29248;  Amdt  No.  1873] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FA A),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  new  or 
revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591-; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 

located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 


Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
puolishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  ciromistances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 


these  SLAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adoption 
these  SLAPs  are  impracticable  and 
contrary  to  the  pubUc  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  June  12, 
1998. 

Tom  E.  Stuckey, 
Acting  Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120.  44701;  and  14  CFR  11.49(b((2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31.  97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME: 
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§  97.27  NDB,  NOB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS  MLS,  MLS/DME. 
MILS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPS;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 

•  •  •  Effective  16  July  1998 

Indiana,  PA,  Indiana  County/Jimmy  Stewart 

Field,  NDB  OR  GPS-A,  Amdt  5, 

CANCELLED 
Greer,  SC.  Greenville-Spartanburg,  GPS  RWY 

21.  Amdt  1 

Columbia.  SC  Columbia  Owens  Downtown. 
LOG  RWY  31,  Amdt  1 

•  •  '  Effective  13  August  1998 

St  Paul  Island.  AK.  St  Paul  Island.  GPS  RWY 

18,  Orig. 
St  Paul  Island.  AK.  St  Paul  Island,  GPS  RWY 

36,  Orig. 
Tuscalossa,  AL.  Tuscaloosa  Muni.  GPS  RWY 

4,  Orig 
Tuscalossa,  AL.  Tuscaloosa  Muni,  GPS  RWY 

22,  Orig 

Hanford.  CA,  Hanfbrd  Muni,  VOR  OR  GPS- 

A,  Amdt  8 
Merced,  CA,  Merced  Municipal/Macready 

Field,  VOR  RWY  12,  Amdt  7 
Merced,  CA,  Merced  Municipal/Macready 

Field.  GPS  RWY  30.  Orig 
Merced,  CA,  Merced  Municipal/Macready 

Field,  GPS  RWY  12,  Orig 
Washington,  IX:.  Washington  National,  NDB 

RWY  36,  Amdt  10 
Washington,  DC,  Washington  National. 

COPTER  ILS  007,  Orig 
Washington,  DC,  Washington  National,  ILS 

RWY  36,  Amdt  39 
Ormond  Beach.  FL.  Ormond  Beach  Muni. 

GPS  RWY  8.  Orig 
Sebring.  FL,  Sebring  Regional,  GPS  RWY  36. 

Orig 
Sebring.  FL.  Sebring  Regional,  NDB  OR  GPS 

RWY  36.  Amdt  4,  CANCELLED 
Canton.  GA,  Cherokee  County,  NDB  RWY  4. 

Amdt  2 
McPherson,  KS,  McPherson.  VOR/DME  RWY 

36,  Amdt  6 
McPherson,  KS,  McPherson,  NDB  RWY  18. 

Amdt  1 
McPherson.  KS.  McPherson.  GPS  RWY  18. 

Orig 
McPherson,  KS,  McPherson.  GPS  RWY  36. 

Amdtl 
Biddeford,  ME.  Biddeford  Muni.  VOR  OR 

GPS-A,  Amdt  5,  CANCELLED 
Biddeford,  ME,  Biddeford  Muni,  VOR  RWY 

6,  Orig 
Biddeford,  ME.  Biddeford  Muni.  GPS  RWY  6. 

Orig 
Appleton,  MN,  Appleton  Muni.  NDB  RWY 

13.  Amdtl 
Appleton.  MN,  Appleton  Muni.  GPS  RWY 

13,  Orig 
Olive  Branch,  MS,  Olive  Branch,  LOG  RWY 

18,  Amdt  1 
Olive  Branch.  MS,  Olive  Branch,  NDB  OR 

GPS  RWY  18,  Amdt  4 
Olive  Branch.  MS,  Olive  Branch,  NDB  OR 

GPS  RWY  36,  Amdt  5 
Cameron,  MO.  Cameron  Mermorial.  NDB  OR 

GPS  RWY  35.  Amdt  1 
Bowman.  ND,  Bowman  Muni,  NDB  RWY  29, 

Amdt  3 
Bowman.  ND,  Bowman  Muni,  GPS  RWY  29, 

Orig 


Hettinger,  ND,  Hettinger  Municipal.  GPS 

RWY  30,  Amdt  1 
Atkinson.  NE,  Stuart-Atkinson  Muni.  VOR/ 

DME  RWY  29.  Orig 
Atkinson,  NE.  Stuart-Atkinson  Muni.  GPS 

RWY  29.  Orig 
Painesville,  OH,  Casement,  NDB  OR  GPS-B. 

Amdt  8,  CANCELLED 
Easton.  PA,  Easton,  VOR-C,  Amdt  2. 

CANCELLED 
Easton.  PA.  Easton.  GPS  RWY  36,  Orig 
Philadelphia,  PA,  Philadelphia  InU.  ILS  RWY 

9R,  Amdt  8 
Philadelphia,  PA,  Philadelphia  Intl,  ILS  RWY 

27R,  Amdt  8 
Philadelphia.  PA.  Philadelphia  Intl,  ILS  RWY 

27L,  Amdt  8 
Philadelphia,  PA,  Philadelphia  Intl.  GPS 

RWY  17,  Orig 
Rock  Hill,  SC.  Rock  Hill/York  County/Bryant 

Field,  VOR/DME  OR  GPS-B,  Amdt  5A. 

CANCELLED 
Spartanburg,  SC.  Spartanburg  Downtown 

Memorial,  VOR/DME  RNAV  OR  GPS  RWY 

5,  Amdt  6B,  CANCELLED 
Ariington,  TN,  Arlington  Muni.  LOC  RWY 

15,  Amdt  2 
Arlington,  TN,  Arlington  Muni,  NDB  OR  GPS 

RWY  15.  Amdt  8 
Arlington.  TN.  Arlington  Muni.  NDB  OR  GPS 

RWY  33.  Amdt  8 
Memphis.  TN,  General  Dewitt  Spain,  VOR 

RWY  16,  Orig 
Memphis,  TN,  General  Dewitt  Spain,  VOR 

RWY  16.  Orig,  CANCELLED 
Memphis.  TN,  Memphis  Intl,  VOR  OR  GPS 

RWY  27,  Amdt  IB,  CANCELLED 
Memphis,  TN,  Memphis  Intl,  VOR/DME 

RWY  18R.  Orig 
Memphis.  TN,  Memphis  Intl,  NDB  OR  GPS 

RWY  9.  Amdt  26 
Memphis.  TN,  Memphis  Intl,  ILS  RWY  9. 

Amdt  25 
Memphis.  TN.  Memphis  Intl,  ILS  RWY  16L. 

Amdtl 
Memphis,  TN.  Memphis  Intl.  ILS  RWY  18R, 

Amdt  12 
Memphis,  TN,  Memphis  Intl.  ILS  RWY  27. 

Amdt  2 
Memphis.  TN,  MemphU  Ind,  ILS  RWY  36L, 

Amdt  13 
Memphis.  TN,  Memphis  InU,  ILS  RWY  36R. 

Amdt  1 
Millington,  TN,  Charles  W.  Baker,  VOR/DME 

RWY  18,  Amdt  1,  CANCELLED 
Millington,  TN.  Charles  W.  Baker,  VOR/DME 

RWY  18,  Orig 
Millington,  TN,  Charles  W.  Baker,  GPS  RWY 

18.  Orig 
Millington,  TN.  Millington  Muni,  VOR/DME 

RWY  22,  Amdt  1,  CANCELLED 
Millington,  TN,  Millington  Muni.  VOR/DME 

RWY  22,  Orig 
Millington,  TN;  Millington  Muni,  ILS  RWY 

22,  Amdt  1 
Shelbyville,  TN,  Bomar  Field-Shelbyville 

Muni,  GPS  RWY  18,  Orig 
Shelbyville,  TN,  Bomar  Field-Shelbyville 

Muni.  GPS  RWY  36,  Orig 
Abilene,  TX.  AbileM  Regional.  GPS  RWY 

17L.  Orig 
Abilene.  TX.  Abilene  Regional.  GPS  RWY 

35R.  Orig 
Danville,  VA,  Danville  Regional,  ILS  RWY  2. 

Amdt  3 
Richmond,  VA,  Chesterfield  County,  LOC 

RWY  33,  Amdt  lA,  CANCELLED 


Richmond,  VA,  Chesterfield  County,  ILS 

RWY  33,  Orig 
Rhinelander,  WI,  Rhinelander-Oneida 

County.  VOR/DME  OR  GPS  RWY  5,  Orig- 

A.  CANCELLED 
Rhinelander,  WI,  Rhinelander-Oneida 

County.  VOR/DME  OR  GPS  RWY23,  Admt 

lOA,  CANCELLED 
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DEPARTMENT  OF  TRANSPORT AHON 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29249;  Amdt  No.  1874] 

RIN2120-AAS5 

Standard  Instrunrtent  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  sus(>ends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  ofthe 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

"1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Docxunents, 
U.S.  Government  Printing  Office, 
Washington,  EX:  20402. 
FOR  FURTHER  INFO«MATK)N  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPt-EMENTABY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends-,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPS,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  of  effective  dates  of  the  SLAPs. 
This  amendment  also  identifies  the 
airport,  its  location,  the  procedure 


identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SLAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(Fix:)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiimstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPS  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports 
Navigation  (air). 

Issued  in  Washington,  DC  on  June  12, 
1998. 
Tom  E.  Stuckey. 

Acting  Director,  Flight  Standards  Serrice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUME^fr 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U  S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§97.33  RNAV  SLAPs;  and  §97.35 
COPTER  SLAPs,  identified  as  follows: 

•   •   •  Effective  upon  publication: 


FOG  date 


State 


City 


Airport 


FDCNo. 


SIAP 


0S/15«8 


05/27/98 
05/27/98 
05/28/98 
05/28«8 
05/28/98 
05/28/98 
05/28/98 
05/28/98 


MO 


Ml 

MN 

ID 

NO 

NY 

NY 

NY 

OH 


Jefferson  City 


Beilaire 

Warroad 

Hailey 

Wadestxxo 

Utica  

Utica  

Utica  

Pair>esv)lle  . 


Jefferson  City  Memorial 


Bellaire/Antrim  Codftty 

Warroad  Intl-Swede  Carlson  FiekJ 

Friedman  Memorial 

Anson  County  

Oneida  County 

Oneida  County 

Oneida  County 

Concord  Airpairk _„.. 


8/2964 


8/3276 
8/3275 
8/3301 
8/3296 
8/3292 
8/3293 
8/3294 
8/3309 


LOC  BC  Rwy  12,  Amdt  6A... 
Ttiis  Replaces  FDC  8/2964  Put>- 

lished  inTL98-13 
GPS  Rwy  2,  Orig... 
NDB  or  GPS  Rwy  31 .  Amdt  1... 
GPS  Rwy  31,  Orig... 
NDB  or  GPS  Rwy  16,  Amdt  IB... 
NDB  or  GPS  Rwy  15  Amdt  9A... 
ILS  Rwy  33  Amdt  1A... 
ILS  Rwy  15  Amdl3A... 
VOR  or  GPS-A,  Orig... 
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FDCdate 


State 


City 

Atwood 

Norton 

Norton 

Obertin  

Phillipsburg  .„ 

St.  Louis  , 

Alt>any „.„ , 

Dothan 

Dothan 

Dothan  

Muscle  Snoals 

MuscJe  Shoals 

Musde  Shoals  

Laurel 

Laurel _..., 

Prentiss 

Ponce  

San  Juan  _ 

San  Juan  

Dover/Chesworld  

Dover/ChesworW  

Dover/Chesworid 

Miami  

Miamt 

Miami 

Miami 

Miami 

Orlarxlo 

Columbta  . 

Roanoke  Rapicls 

San  Juan  

Crestview „ 

Payallup  

Dothan  

Dothan  

Chicago  

Kansas  City  

Spnngfiekj „.„..... 

Willought)y  

Willoughby  

Willoughby  

Willoughby 

Willoughby 

Wooster  

Wooster  

Wooster  

Tampa  

Tampa  

Tampa  

Brunswick  

West  Branch  

West  Branch 

Columbus/West  Point- 
Startcville. 

Marion 

Walls 

Marion 

Abilene .'..... 

At>ilene 

At>Uene „..._ , 

Abilene ^.. 

AtMlene 

McANen 


Airport 


FDCNo. 


SIAP 


06/29/98 
05/29/98 
05/29/98 
05/29/98 
05/29/98 
05/29/98 
05/29/98 
06A31/98 

06/01/98 
06/01/98 
06/01/98 

06A)1/98 
06/01/98 

06/01/98 
06/01/98 
06/01/98 
06/01/98 
06/01/98 
06/01/98 
06/02/98 
06/02)^ 
06/02/98 
06AD2/98 
06/02/98 
06/02/98 
06/02/98 
06/02/98 
06/02/98 
06/02/98 

06/02/98 
06/02/98 
06A)3/98 
06/03/98 
06/04/98 
06/04/98 
06/04/98 

06/04/98 
06/04/98 
06/04/98 
06/04/98 
06/04/98 
06A)4/98 
06/04/98 
06/04/98 
06/04/98 
06/04/98 
06A)5/98 
06/05/98 
06/05/98 
06/05/98 
06/05/98 
06/05/98 
06/05/98 

06/05/98 
06/08/98 
06/08/98 
06A)8/98 
06/08/98 
06/08/98 
06/08/98 
06/08/98 
06/09/98 


KS 
KS 
KS 
KS 
KS 
MO 
NY 
AL 

AL 
AL 
AL 

AL 
AL 

MS 

MS 

MS 

PR 

PR 

PR 

DE 

DE 

OE 

FL 

FL 

FL 

FL 

FL 

FL 

MS 

NC 

PR 

FL 

WA 

AL 

AL 

IL 

MO 

MO 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

FL 

FL 

FL 

GA 

Ml 

Ml 

MS 

OH 
MS 
OH 
TX 
TX 
TX 
TX 
TX 
TX 


Atwood-Rawlins  County  City-County 

Norton  Muni  , 

Norton  Muni  , 

Oberlin  Muni  . 

Philltpsburg  Muni  

Lambert-St.  Louis  IntI  

Atoany  County  , 

Dotttan  


Dottian  

Dothan  

Northwest  Alabama  Regional 

Northwest  Alabama  Regional 
Northwest  Alatiama  Regiorwil 


Hseler-Noble  FieW 

Hseler-Not))e  FieW  

Prentiss-Jefterson  Davis  County 

Mercedita  „ _ 

Luis  Munoz  Marin  IntI  _ 

Luis  Munoz  Mann  IntI  ...... 

Delaware  Airpark  _ 

Delaware  Airpark 

Delaware  Airpark 

Miami  IntI  _.. 

Miami  IntI  .. 

Miami  IntI  

Miami  IntI  

Miami  IntI  

Kissimmee  Muni  

Columbia-Marion  County 


Halifax  County  

Luts  Munoz  Marin  IntI  

Bob  Sikes  

Pierce  County-Thun  FieW 

Dothan 

Dothan  

Chicago  O'Hare  IntI  


Kansas  City  IntI  

Spnngfiekj- Branson  RegkMial 
Willoughby  Lost  Nation  Muni  . 
Willoughby  Lost  Nation  Muni  . 
Wiltoughby  Lost  Nation  Muni  . 
Willoughby  Lost  Natran  Muni  . 
Willoughby  Lost  Nation  Muni  . 

Wayne  County  

Wayne  County  

Wayne  County  

Peter  O'Knight  

Peter  O'Knight  ..., 

Peter  O'Knight  

Malcolm  McKinon  _. 

West  Branch  Community 

West  BrarKh  Community 

GoWen  Triangle  Regional 


Manon  Muni 

Twinkletown  

Marion  Muni 

Abilene  Regional  . 
Abilene  Regional  . 
Abilene  Regional  . 
Abilene  Regional  . 
Abilene  Regional  . 
McAUen  Miller  IntI 


8/3324 
8/3327 
8/3329 
8/3330 
8/3325 
8/3336 
8/3344 
8/3400 

8/3401 
8/3402 
8/3397 

8/3398 
8/3399 

8/3419 
a/3424 
8/3422 
8/3420 
8/3413 
8/3442 
8/3485 
8/3486 
8/3487 
8A5475 
8/3478 
8/3480 
8/3482 
8/3483 
8/3467 
8/3463 

8/3454 
8/3488 
8/3502 
8/3508 
8/3551 
8/3552 
8/3565 

8/3537 
8/3538 
8/3568 
8/3570 
8/3571 
8/3572 
8/3573 
8/3540 
8/3542 
8/3543 
8/3612 
8/3613 
8/3614 
8/3610 
8/3590 
8^)591 
8/3599 

8/3596 
8/3652 
8/3650 
8/3670 
8/3671 
8/3672 
8/3676 
8/3680 
8/3700 


NDB  or  GPS  Rwy  16,  Amdt  1... 
NDB  or  GPS  Rwy  17,  Amdt  2... 
NDB  or  GPS  Rwy  35,  Amdt  2... 
NDB  or  GPS  Rwy  35,  Ong... 
NDB  or  GPS  Rwy  31 .  Amdt  6... 
ILS  Rwy  12R,  Anndt21... 
VOR  or  GPS  Rwy  19  Admt  19... 
VOR-A  or  TACAN  or  GPS  Amdt 

11A... 
LOC  BC  Rwy  14  Amdt  6B... 
ILS  Rwy  32  Amdt  7B... 
VOR    or    GPS    Rwy    29.    Amdt 

26A.. 
ILS  Rwy  29,  Admt  3A... 
VOR/DME  or  GPS  Rwy  1 1 ,  Admt 

5A... 
NDB  Rwy  13,  Amdt  6... 
VOR/DME-A,  Amdt  2... 
NDB  or  GPS  Rwy  30,  Orig... 
VOR  Rwy  30,  Amdt  10... 
NDB  Rwy  8,  Amdt  7A... 
ILS  Rwy  8,  Amdt  ISA... 
GPS  Rwy  27  Ong... 
GPS  Rwy  9  Orig... 
VOR  Rwy  27  Amdt  6... 
ILS  Rwy  9L,  Amdt  28A... 
ILS  Rwy  9R,  Amdt  8B... 
GPS  Rwy  27R,  Ong... 
GPS  Rwy  9R,  Orig... 
ILS  Rwy  27R.  Amdt  13... 
VOR/DME  or  GPS-A,  Amdt  7A... 
VOR/DME  or  GPS  Rwy  23.  Amdt 

4... 
NDB  or  GPS  Rwy  5  /^dt  3... 
NDB  Rwy  10.  Amdt  5A... 
NDB  or  GPS  Rwy  17  Amdt  2A... 
GPS  Rwy  34  Orig... 
VOR  or  GPS  Rwy  18  Amdt  3A... 
VOR  or  GPS  Rwy  14  Amdt  3B... 
ILS  Rwy  14L  (Cat  I,  Cat  II  and 

Cat  III),  Amdt  28B... 
ILS  Rwy  19R,  Amdt  9... 
ILS  Rwy  2,  Amdt  16B... 
VOR  Rwy  27,  Orig... 
NDB  or  GPS  Rwy  27,  Amdt  12... 
VOR-B,  Orig... 

NDB  or  GPS  Rwy  9,  Amdt  9... 
VOR-A,  Ong.. 

VOR  or  GPS  Rwy  10,  Orig-A... 
VOR  Rwy  28,  Orig-A... 
NDB  Rwy  28,  Amdt  7A... 
Radar-1,  Amdt  4... 
NDB  or  GPS-A,  Orig... 
NDB  or  GPS  Rwy  3,  Amdt  10A... 
NDB  Rwy  4,  Orig... 
VOR  Rwy  27,  Orig-C... 
NDB  or  GPS  Rwy  27.  Amdt  6B... 
ILS  Rwy  18.  Amdt  6... 

VOR  or  GPS-A.  Orig-A... 

Radar-1  Amdt  2... 

NDB  or  GPS  Rwy  12,  Amdt  4A... 

VOR  or  GPS-A.  Amdt  8... 

VOR  or  GPS  Rwy  22.  Amdt  3... 

LOC  BC  Rwy  17L,  Amdt  3... 

ILS  Rwy  35R,  Amdt  6... 

NDB  or  GPS  Rwy  35R.  Amdt  5... 

LOCBCRwy  31,  Amdt9... 
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(FR  Doc.  98-16544  Filed  6-19-98;  8:45  am) 

BiLUNQ  COOC  M10-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Trading  Hours 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
making  amendments  to  its  Regulation 
1.4lCk.)  to  allow  additional  changes  in 
trading  hours  to  be  deemed  approved  by 
the  Commission  one  business  day  after 
receipt  of  written  notice  of  a  change  in 
accordance  with  the  regulation. 
EFF€CTrVE  DATE:  July  22.  1998. 
FOfl  FURTHER  INF0RMAT10H  CONTACT: 
Lois  J.  Gregory.  Attorney-Advisor. 
Contract  Markets,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington.  D.C.  20581.  Telephone: 
(202) 418-5483. 

SUPPt.EMENTARY  INFORMATION:  Regulation 
1.41(k)  allows  a  change  in  trading  hours 
which  does  not  permit  trading  to  open 
before  7:00  a.m.  or  close  after  6:00  p.m. 
local  time  in  the  dty  where  the  contract 
market  is  located  to  be  deemed 
approved  by  the  Commission  at  the 
close  of  business  one  business  day  after 
properly  labeled  written  notice  of  the 
change  is  received  by  the  Commission  if 
the  change  is  not  inconsistent  with  the 
Commodity  Exchange  Act  or  the 
Conmiission's  other  regulations.  Trading 
hour  changes  which  do  permit  trading 
to  open  before  7:00  a.m.  or  close  after 
6:00  p.m.  local  time  must  be  submitted 
to  the  Commission  for  approval 
pursuant  to  Regulation  1.41(b). 

On  May  1,  1998  (63  FR  24142),  the 
Conunission  published  for  comment 
proposed  amendments  to  Regulation 
1.41(k)  to  allow  additional  changes  in 
trading  hours,  as  set  forth  below,  to  be 
deemed  approved  by  the  Conunission 
one  business  day  after  receipt  of  written 
notice  of  a  change  in  accordance  with 
the  regulation.  The  comment  period  for 
the  proposal  was  15  days  and  closed  on 
May  18, 1998.  The  Commission  received 
two  comments  in  response  to  the  notice 
and  both  were  supportive  of  the 
proposal. 

Tne  Conunission  has  determined  to 
amend  Regulation  1.41(k)  in  the  manner 
previously  notice.  As  revised. 
Regulation  1.41(k)  will  allow  additional 
changes  is  trading  hours  to  be  deemed 


approved  by  the  Commission  one 
business  day  after  receipt  of  written 
notice  of  a  change  in  accordance  with 
the  subsection.  Specifically,  if  a  contract 
market  has  previously  received 
Commission  approval  for  trading 
between  6:00  p.m.  and  7:00  a.m.  in  at 
least  one  of  its  designated  contracts,  it 
may  submit  all  subsequent  changes  in 
trading  hours  pursuant  to  Regulation 
1.41(k).  Thus,  under  revised  1.41(k).  the 
first  time  a  contract  market  proposes 
changing  trading  hours  for  any  of  its 
designated  contracts  to  fall  between  the 
hoius  of  6:00  p.m.  to  7:00  a.m.,  the 
proposal  must  be  submitted  to  the 
Commission  for  approval  pursuant  to 
Regulation  1.41(b).  The  Commission 
will  review  such  initial  proposal  to 
ensure  that  adequate  systems  and 
procedures  are  in  place  to  accortunodate 
the  expanded  trading  houra.  Matters  to 
be  addressed  will  include,  among  other 
matters,  clearing,  margin,  market  data, 
and  surveillance  programs.  Any 
subsequent  change  to  trading  hoius  can 
be  approved  imder  the  expedited 
procediues  of  Regulation  1.41(k). 

The  Commission  notes  that  listing  a 
contract  for  trading  on  an  automated 
trading  system  will  constitute  more  than 
a  change  in  trading  houra.  It  will  also  be 
a  change  in  the  method  of  trading. 
Accordingly,  neither  the  initial 
establishment  of  an  electronic  trading 
system  nor  the  subsequent  listing  of 
additional  contracts  will  be  eligible  for 
treatment  under  Regulation  1.41(k). 
However,  changes  in  the  trading  hours 
of  a  contract  that  is  already  listed  on  an 
electronic  system  will  be  eligible  for 
treatment  under  revised  Regulation 
1.41(k). 

Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13  (May  13,  1995))  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
coimection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  While  this 
proposed  regulation  has  no  burden,  the 
group  of  regulations  (3038-0022),  of 
which  this  is  a  part  has  the  following 
burden: 

Average  burden  hours  per  response, 

3,546.26 
Niunber  of  Respondents,  10,971 
Frequency  of  response,  on  occasion 

Copies  of  the  0MB  approved 
information  collection  package 
associated  with  this  regulation  may  be 
obtained  from  the  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 


Room  10202,  NEOB  Washington  DC 
20503,  (202)  395-7340. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  adopting  regulations, 
consider  the  impact  of  those  regulations 
on  small  businesses.  The  only  entity 
this  rulemaking  will  affect  would  be 
contract  markets.  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
piuposes  of  the  Regulatory  Flexibility 
Act,  (47  FR  18618  (April  30,  1982)). 
Therefore,  the  Chairperson,  on  behalf  of 
the  Conunission,  hereby  certifies, 
pureuant  to  5  U.S.C.  605(b),  that  the 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  17  CFR  Part  1 

Broken,  Commodity  futures, 
Consvuners  protection.  Reporting  and 
recordkeeping  requirements. 
Segregation  requirements. 

In  consideration  of  the  foregoing  and 
purauant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular  Section  8a  thereof,  7  U.S.C. 
12a,  the  Commission  hereby  amends 
Part  1  of  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la,  2,  2a,  4.  4a,  6,  6a, 
6b.  6c.  6d,  6e,  6f,  6g,  6h,  6i,  6j,  6k,  61,  6ni. 
6n,  6o,  6p.  7,  7a.  7b,  8,  9, 12, 12a,  12c,  13a, 
13a-l,  16, 16a,  19.  21.  23.  and  24. 

2.  Section  1.41  is  amended  by  revising 
paragraph  (k)(l)  to  read  as  follows:  1.41 
Contract  market  rules;  submission  of 
rules  to  the  Commission,  exemption  of 
certain  rules. 


(k)  Trading  Hours.  (1) 
Notwithstanding  the  provisions  of 
paragraph  fb)  of  this  section  and  except 
in  connection  with  an  initial  listing  of 
a  contract  on  an  automated  trading 
system,  all  changes  in  trading  hours 
shall  be  deemed  approved  by  the 
Commission  at  the  close  of  business  one 
business  day  after  written  notice  of  such 
a  change  is  received  by  the  Commission 
if: 

•    (i)  The  change  is  not  inconsistent  with 
any  provision  of  the  Act  or  the 
Commission's  regulations; 

(ii)  For  a  change  that  permits  trading 
anytime  between  6:00  p.m.  and  7:00 
a.m.  local  time  in  the  city  where  the 
contract  market  is  located,  the  contract 
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market  has  previously  received 
Commission  approval  for  trading 
between  such  hours  in  at  least  one  of  its 
designated  contracts;  and 

(iii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursujmt  to  paragraph  (k)  of  this  section. 
***** 

Issued  in  Washington  D.C.  on  June  16, 
1998,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  98-16520  Filed  6-19-98;  8:45  am] 

BIUJNQ  CODE  aS1-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
[Regulations  No.  19] 
RIN  0960-AEB7 

Supplemental  Security  Income  for  ttie 
Aged,  Blind,  and  Disabled;  Charging 
Administration  Fees  for  Making  State 
Supplementary  Payments 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Final  rule. 

SUMMARY:  We  are  revising  our  rules  to 
reflect  statutory  changes  that  require  the 
Social  Security  Administration  (SSA)  to 
increase  the  administration  fees  it 
charges  States  for  making 
supplementary  payments  on  behalf  of 
States. 

EFFECTIVE  DATE:  This  rule  is  effective 
June  22.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gareth  Dence,  Social  Insurance 
Specialist,  Division  of  Payment  Policy, 
Office  of  Program  Benefits  Policy,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore,  MD  21235,  (410)  965- 
9872  for  information  about  this  rule.  For 
information  on  eligibility  or  claiming 
benefits,  call  our  national  toll-free 
number.  1-800-772-1213. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  1,  1993,  pursuant  to 
amendments  made  to  the  Social 
Security  Act  (the  Act)  and  to  Pub.  L.  No. 
93-66  by  section  13731  of  Pub.  L.  No. 
103-66,  SSA  began  charging  States  that 
had  elected  Federal  administration  of 
optional  and/or  mandatory  State 
supplementary  payments  a  fee  for 
administering  those  payments.  This 
regulation  reflects  section  5102  of  Pub. 
L.  No.  105-33  (the  Balanced  Budget  Act 
of  1997),  which  increase  the 
administration  fee  SSA  charges  States 
for  making  supplementary  payments  on 
their  behalf. 


Present  Policy 

The  administration  fee  is  charged 
monthly  and  is  derived  by  multiplying 
the  number  of  State  supplementary 
payments  made  by  SSA  on  behalf  of  a 
State  for  a  month  by  the  applicable 
dollar  rate  for  the  fiscal  year  (FY),  as 
prescribed  in  section  13731  of  Pub.  L. 
No.  103-66.  The  dollar  rates  are  as 
follows:  for  FY  1994,  $1.67;  for  FY  1995, 
$3.33;  for  FY  1996,  $5.00.  For  FY  1997 
and  each  succeeding  FY,  the  statutory 
rate  reflected  in  section  13731  of  Pub.  L. 
No.  103-66  is  $5.00  or  such  different 
rate  as  determined  by  SSA  to  be 
appropriate  for  any  particular  State.  In 
making  this  determination,  SSA  may 
take  into  account  the  complexity  of 
administering  the  State's  supplementary 
payment  program. 

Revised  Policy 

We  are  amending  the  regulation  at 
§  416.2010(b)  to  reflect  section  5102  of 
Pub.  L.  No.  105-33,  that  increases  the 
fees  SSA  is  required  to  charge  for 
administering  State  supplementary 
payments. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (ON4B)  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  it  was  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  5  U.S.C. 
601  et  seq.  is  not  required. 

Paperwork  Reduction  Act 

This  rule  imposes  no  reporting/ 
recordkeeping  requirements  subject  to 
OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006,  Supplemental  Security 
Income) 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Act,  SSA  follows  the  procedures 
specified  in  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  553,  in 
the  development  of  its  regulations.  The 
APA  provides  exceptions  to  its  Notice  of 
Proposed  Rulemaking  (NPRM) 
procedures  when  an  agency  finds  that 
there  is  good  cause  for  dispensing  with 
such  procedures  on  the  basis  that  they 
are  impracticable,  unnecessary,  or 
contraiy  to  the  public  interest.  In  the 


case  of  this  final  rule  we  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for 
dispensing  with  the  NPRM  procedures. 
This  rule  contains  no  discretionary 
policy;  the  changes  made  by  this  final 
rule  merely  conform  our  regulation  to 
the  statutory  changes  made  by  Pub.  L. 
No.  105-33.  The  statute  requiring  the 
increase  in  State  supplementation 
administration  fees  was  effective  on 
August  5, 1997.  Therefore,  we  find  that 
opportunity  for  prior  comment  is 
unnecessary.  In  addition,  we  find  good 
cause  for  dispensing  with  the  30-day 
delay  in  the  effective  date  of  a 
substantive  rule  provided  for  by  5 
U.S.C.  553(d).  We  have  determined  that 
a  delay  in  the  effective  date  of  this  rule 
is  uimecessary  because  the  rule  contains 
no  discretionary  policy  but  merely 
conforms  our  regutetions  to  a  statutory 
provision  that  is  already  in  effect. 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  June  9. 1998. 
Kenneth  S.  ApCel, 
Commissioner  of  Social  Security. 

Subpart  T  of  part  416  of  chapter  m  of 
title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

Sut>part  T — [Amended] 

1.  The  authority  citation  for  subpart  T 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1616, 1618,  and 
1631  of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1382e,  1382g.  and  1383):  sec.  212, 
Pub.  L.  93-66.  87  Stat.  155  (42  U.S.C.  1382 
note):  sec.  8(a),  (b)(l}-{b)(3).  Pub.  L  93-233, 
87  SUt.  956  (7  U.S.C.  612c  note,  1431  note 
and  42  U.S.C.  1382e  note):  sees.  l(a)-(c)  and 
2(a),  2(b)(1),  2(b)(2),  Pub.  L.  93-335,  88  Stot. 
291  (42  U.S.C  1382  note.  1382e  note). 

2.  Section  416.2010  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(b)(l)(iii),  by  revising  (b){l)(iv),  and  by 
adding  (b)(1)  (v)  through  (x)  to  read  as 
follows: 

§  41 6.201 0    Essentials  of  tlie  admlnlstratton 
agreements. 

*        •        •        •        * 

(b)  Administrative  costs. 

(D*  *  * 

(iv)  For  fiscal  year  1997,  $5.00; 
(v)  For  fiscal  year  1998,  $6.20; 
(vi)  For  fiscal  year  1999,  $7.60; 
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(vii)  For  fiscal  year  2000,  $7.80; 
(viii)  For  fiscal  year  2001,  $8.10; 
(ix)  For  fiscal  year  2002.  $8.50;  and 
(x)  For  fiscal  year  2003  and  each 
succeeding  fiscal  year — 

(A)  The  apphcable  rate  in  the 
preceding  fiscal  year,  increased  by  the 
percentage,  if  any,  by  which  the 
Consumer  Price  Index  for  the  month  of 
)une  of  the  calendar  year  of  the  increase 
exceeds  the  Consumer  Price  Index  for 
the  month  of  Jime  of  the  calendar  year 
preceding  the  calendar  year  of  the 
increase,  and  rounded  to  the  nearest 
whole  cent;  or 

(B)  Such  different  rate  as  the 
Commissioner  determines  is  appropriate 
for  the  State  taking  into  account  the 
complexity  of  administering  the  State's 
supplementary  payment  program. 

IFR  Doc  96-16207  Filed  6-19-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  Mid 
Firearms 

27  CFR  Part  9 

[TO  ATF-399;  Fte:  Notic«  No.  853] 

Rm  1512-AA07 

D^blo  Grande  Vittcultural  Area  (97- 

104) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF)  Treasury. 
ACTION:  Treasury  decision,  final  rule. 

summary:  This  Treasury  decision 
establishes  a  vitic\iltural  area  located  in 
the  western  foothills  of  Stanislaus 
County,  Cahfomia,  to  be  known  as 
"Diablo  Grande"  under  27  CFR  part  9. 
The  viticultural  area  occupies  over  45 
square  miles,  or  approximately  30,000 
acres.  This  viticultural  area  is  the  result 
of  a  petition  submitted  by  Dr.  Vincent 
E.  Petrucd.  Sc.D.,  on  behalf  of  the 
Diablo  Grande  Limited  Partnership,  the 
principal  property  owner  within  the 
viticultural  area  and  developers  of  the 
Diablo  Grande  Resort  Community. 

EFFECTIVE  DATE:  August  21.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Brokaw,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226,  (202)  927- 
8199. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 


CFR  part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2, 1979,  ATF  published 
Treasiuy  E>ecision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  for  the  Usting  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l).  title  27.  CFR. 
defines  an  American  viticultiiral  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  tuune  of  the 
proposed  viticultural  area  is  locally 
andVor  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticiiltural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
boimdaries  prominently  marked. 

Petition 

Dr.  Vincent  E.  Petrucd,  Sc.D., 
petitioned  ATF  on  behalf  of  the  Diablo 
Grande  Limited  Partnership,  for  the 
establishment  of  a  new  viticultural  area 
located  in  the  western  foothills  of 
Stanislaus  County,  California,  to  be 
known  as  "Diablo  Grande."  The  Ehablo 
Grande  Limited  Partnership  is  the 
prindpal  property  owner  within  the 
proposed  viticultural  area  and  the 
developer  of  the  [)iablo  Grande  Resort 
Community.  The  viticultural  area 
occupies  over  45  square  miles,  or 
approximately  30,000  acres.  CurrenUy 
there  are  35  acres  of  grapes  planted  with 
an  additional  17  acres  planned  for  1997. 
The  petitioner  claims  that  the  area  can 
accommodate  an  additional  2700  acres 
of  future  grape  plantings. 


Comments 

A  Notice  of  Proposed  Rulemaking. 
Notice  No.  853  (62  FR  34027)  was 
published  in  the  Federal  Register  on 
Jime  24.  1997.  requesting  comments 
from  all  interested  persons  concerning 
the  proposed  "Diablo  Grande" 
viticultural  area.  No  comments  were 
received  in  response  to  this  notice. 

Evidence  That  the  Name  of  the  Area  Is 
Locally  or  Nationally  Known 

"Diablo  Grande,"  is  the  name  of  the 
destination  resort  and  residential 
community  that  occupies  the 
viticultural  area.  The  petitioner  stated 
that  this  name  was  given  to  the  area 
because  of  its  proximity  to  Mount 
Diablo,  the  highest  peak  of  the  Padfic 
Coast  mountain  range.  Mount  Diablo  is 
located  38—40  miles  due  north  of  the 
proposed  area.  The  petitioner 
emphasized  the  fact  that  the  proposed 
area  lies  in  the  Diablo  Mounteiin  Range, 
which  extends  from  Mount  Diablo  State 
Park  in  Contra  Costa  County  to  the 
south  of  and  beyond  the  proposed 
"Diablo  Grande"  viticultural  area 
located  in  Stanislaus  Coimty.  There  is 
evidence  that  the  name.  "Diablo 
Grande."  has  become  assodated  with 
the  area  by  both  the  residents  of 
Cahfomia,  and  perhaps  the  nation,  as  a 
result  of  the  development  of  the 
destination  resort  and  residential 
community.  The  resort  community  has 
been  in  existence  since  the  early  1990s. 
As  evidence  that  the  area  is  known  as 
"Diablo  Grande,"  the  petitioner 
submitted  copies  of  21  newspaper 
articles  that  discuss  the  development  of 
the  resort.  With  the  exception  of  the 
Golf  Coxirse  Report,  Alexandria, 
Virginia,  all  of  the  articles  are  from  local 
Cahfomia  newspapers. 

There  is  also  evidence  that  the  area 
occupied  by  the  resort  was  historically 
known  as  the  "Oak  Flats  Valley."  A 
working  ranch,  known  as  the  Oak  Flats 
Valley  Ranch  once  occupied  this  land. 
Many  of  the  newspaper  articles 
submitted  by  the  petitioner  refer  to  the 
area  as  the  "Oak  Flats  Valley  Ranch"  or 
the  "Oak  Flats  Valley."  No  evidence 
was  provided  that  the  area  was  tied  to 
Moimt  Diablo  prior  to  the  development 
of  the  resort.  Accordingly.  ATF  solicited 
comments  in  Notice  No.  853  on  whether 
the  use  of  the  name  "Diablo  Grande" 
was  proper  for  this  area.  No  comments 
were  received  on  this  issue. 
Consequently,  based  on  the  evidence 
submitted  by  the  petitioner,  ATF 
believes  the  name  "Diablo  Grande"  is 
now  associated  with  the  area. 
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Historical  or  Current  Evidence  Tliat  the 
Boundaries  of  the  Viticultural  Area  Are 
as  Specified  in  the  Petition 

As  evidence  that  the  boundaries  of  the 
viticultural  area  are  as  specified  in  the 
petition,  the  petitioner  submitted  a  map 
titled,  "Stanislaus  County  Vicinity 
Map"  drawn  by  Thompson-Hysell 
Engineers.  A  more  detailed  map  entitled 
"Concept  Plan  Diablo  Grande." 
prepared  by  T.R.G.  Land  Resources. 
Inc.,  was  also  submitted.  In  addition, 
the  petitioner  submitted  a  newspaper 
article  firom  The  Modesto  Bee  dated 
June  28,  1993,  showing  the  boundary 
area  (map)  in  respect  to  Interstate 
Highway  5,  the  city  of  Patterson,  the 
Qty  of  Newman,  and  the  Santa  Clara 
County  line.  The  border  for  "Diablo 
Grande"  is  illustrated  on  the  "Stanislaus 
County  Vicinity  Map"  and  the  maps  in 
the  newspaper  article  giving  the 
location  within  Stanislaus  County, 
California.  The  Modesto  Bee  article 
describes  the  site  as  being  located  about 
five  miles  west  of  Interstate  5  and  seven 
miles  southwest  of  Patterson  consisting 
of  gently  sloping  hills  to  steep  ridges  in 
the  Diablo  Range,  an  eastern  arm  of  the 
Coast  Ranges.  The  article  further 
describes  the  site  as  encompassing 
portions  of  three  major  watersheds — 
Orestimba,  Crow,  and  Salado  Creeks. 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation. 
Physical  Features,  Etc.)  Which 
Distinguish  Viticultural  Features  of  the 
Area  From  Surrounding  Areas 

Climate 

The  petitioner  provided  a  table  of  heat 
summation  in  degree  days  illustrating 
the  contrast  in  tem{}erature  between  the 
viticultural  area  and  areas  immediately 
outside  the  viticultural  area.  The  data 
was  taken  from  four  separate  weather 
stations  located  in  Newman  (10  miles 
east),  Westley  (10  miles  north),  Tracy 
(25  miles  north)  and  Modesto  (30  miles 
northeast).  The  petitioner  chose  these 
areas  because  they  were  the  closest 
areas  with  climate  records.  According  to 
the  table,  the  "Diablo  Grande" 
viticultural  area  is  384  degree  days 
warmer  than  Modesto,  191  degree  days 
cooler  than  Newman,  243  degree  days 
cooler  that  Tracy,  and  1022  degree  days 
cooler  than  Westley. 

The  petitioner  submitted  a  four  year 
record  of  rainfall  spanning  from  1992  to 
1995  for  the  viticultural  area.  The 
petitioner  also  provided  a  table 
illustrating  the  contrast  in  monthly  and 
annual  rainfall  in  inches  between  the 
"Diablo  Grande"  viticultural  area  and 
areas  immediately  outside  of  the 
viticultural  area.  The  rainfall  data  shows 
that  the  "Diablo  Grande"  viticultural 


area  has  an  annual  rainfall  13.8%  to 
22.6%  higher  that  the  other  four  areas 
(Newman,  Westley,  Modesto,  and 
Tracy).  The  higher  rainfall  in  the 
viticultural  area  is  due  to  its  higher 
elevation  (800  to  2600  feet)  as  compared 
to  the  other  four  areas  which  range  in 
elevation  from  40  to  300  feet.  Rainfall 
generally  ocoirs  diuing  the  winter  in  all 
five  areas,  with  little  or  no  rainfall 
during  the  summer  months. 

Due  to  its  elevation  and  the  protective 
mountains,  the  viticultural  area  lies 
above  the  fog  belt  in  contrast  with  areas 
immediately  outside  of  the  viticultural 
area.  In  the  Newman.  Patterson,  and 
Westley  areas,  fog  is  a  common 
occurrence  throughout  the  rainy  season 
in  all  but  the  foothill  regions. 

The  predominant  wind  directions  are 
from  northeast  to  northwest  in  the 
"Diablo  Grande"  viticultural  area  due  to 
the  orientation  of  the  many  mini-valleys 
encompassing  the  area  and  the  wind 
deflection  caused  by  the  hills 
surrounding  these  mini-valleys.  This  is 
a  unique  feature  of  the  viticiiltiual  area's 
microK^limate  as  contrasted  with  the 
Newman/Westley  areas  where  the 
reverse  is  true  with  the  predominant 
winds  coming  from  the  northwest, 
typical  of  the  flat  lands  outside  of  the 
viticultural  area's  perimeter. 

Soib 

The  soil  characteristics  of  the  "Diablo 
Grande"  viticultxutil  area  are  not  only 
difiierent  and  distinct  from  those  of  the 
lower  foothills  and  Central  Valley  to  the 
east  and  north,  but  they  are  also 
different  from  other  areas  of  the  Diablo 
Range  to  the  south  and  west  of  the 
viticultural  area. 

The  petitioner  provided  a  general 
description  of  the  soils  in  the  form  of  a 
report  entitled,  "Diablo  Grande  Specific 
Plan  Draft  Envirorunental  Impact 
Report"  prepared  by  LSA  Associates, 
Inc.,  Pt.  Richmond.  California  for  the 
Stanislaus  County  Department  of 
Planning  and  Community  Development. 
The  petitioner  also  submitted  a  report 
from  the  Soil  Conservation  Service 
which  recently  mapped  soils  within  the 
viticultural  area  and  identified  16  major 
soil  types. 

Extensive  soil  sampling  and  detailed 
analysis  (both  physical  and  chemical) 
have  been  conducted  at  two  diRierent 
locations  within  the  viticultural  area.  In 
December  of  1989,  thirteen  samples 
were  taken  at  various  sites  in  the 
vicinity  of  the  Oak  Flat  Ranch.  In  May 
of  1996.  fourteen  samples  from  Isom 
Ranch  were  collected  and  analyzed.  A 
copy  of  this  analysis  was  included  with 
thepetition. 

Tnese  reports  show  that  a  majority  of 
the  soils  found  in  the  "Diablo  Grande" 


viticultural  area  are  composed  of  the 
following  series  listed  in  approximate 
order  of  occiurence:  Arburua  loam. 
Wisflat  sandy  loam,  Contra  Costa  clay 
loam,  and  San  Timoteo  sandy  loam, 
with  lesser  amounts  of  Zacharias  clay 
loam  and  gravelly  clay  loam.  Most  of  the 
soils  are  complexes  made  up  of  two  or 
more  of  these  series  as  well  as 
occasional  rock  outcrops  of  exposed 
sandstone  and  shale.  In  these 
complexes,  the  soil  series  are  so 
intimately  intermixed  that  it  is  not 
practical  to  separate  them 
geographically. 

Tne  reports  show  that  the  soils  within 
the  viticultural  area  typically  have 
slopes  ranging  from  30%  to  75%  and 
elevations  from  400  to  2700  feet.  An 
exception  is  the  relatively  minor 
Zacharias  series  which  has  slopes  of  2% 
to  5%  and  elevations  of  200  to  400  feet. 
The  soils  in  the  viticultural  area  are 
derived  &t>m  sandstone  and  vary  fit>m 
shallow  to  very  deep  with  most  of  the 
complexes  showing  moderate  depth. 
The  soils  are  well-drained  to  somewhat 
excessively-drained.  PermeabiUty  varies 
from  slow  to  moderately  rapid,  sur&ce 
run-off  rates  are  rapid  and,  according  to 
the  petitioner,  the  potential  for  water 
erosion  can  be  severe.  The  petitioner 
provided  a  table  giving  a  complete 
description  of  the  characteristics  for 
each  soil  type. 

In  contrast  to  the  soils  of  the 
viticultural  area,  the  soils  of  the 
siuTounding  areas  are  largely  composed 
of  difiiarent  soil  series  with  different 
characteristics,  including  elevations  and 
slopes.  The  petitioner  provided  an 
exhibit  defining  the  various  soil  series 
and  soil  types,  and  an  exhibit  with 
aerial  photographic  maps  showing  soil 
type  location  by  map  numbers. 

While  most  of  the  soil  series  which 
are  found  within  the  "Diablo  Grande" 
viticultural  area  can  also  be  found  in  the 
nearby  surrounding  areas,  these  series 
represent  very  small  portions  of  the  total 
in  those  surrounding  areas. 
Additionally,  many  of  the  soil  series 
which  make  up  the  major  soil  types  of 
the  surrounding  areas  are  not  found  at 
all  within  the  viticultural  area.  These 
soil  types  include  Capay  clay,  Vemalis 
clay  loam,  Stomar  clay  loam.  Chaqua 
clay  loam.  Calla  clay  loam.  Carbona 
clay,  Alo  clay,  Vaquero  clay.  El  Salado 
loam  and  fine  sandy  loam.  These  series 
are  found  to  the  east  and  north  of  the 
viticvdtural  area.  Most  of  these  series 
have  slopes  of  0%  to  2%  and  elevations 
of  25  to  400  feet  with  four  of  these  series 
having  slopes  up  to  8%.  15%,  30%.  and 
50%  respectively  and  elevations  fit)m 
300  to  1600  feet. 

There  is  another  major  difference 
between  the  "Diablo  Grande" 
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viticultural  area  soils  and  most  of  those 
to  the  east  and  north.  The  "Diablo 
Grande"  soils  are  residual  soils  formed 
from  sedimentary  deposits  of  sandstone 
and  calcareous  sandstone  while  most  of 
the  siuTounding  soils  are  from  alluvial 
deposits  of  mixed  rock  parent  material 
having  lower  slopes  and  elevations. 
The  area  surrounding  the  "Diablo 
Grande"  viticultural  area  to  the  west 
and  south  includes  the  Orestimba  Creek 
Canyon  beyond  which  lies  a  more 
rugged  portion  of  the  Diablo  Range. 
Much  of  the  land  directly  west  of  the 
viticultural  area  is  part  of  the  Henry  W. 
Coe  State  Park  and  although  this  area 
includes  some  of  the  same  soil  series  as 
the  "Diablo  Grande"  viticultural  area, 
there  are  also  many  new  series 
including  Gonzaga  clay.  Honker  clay, 
Franciscan  clay  loam,  Veliecitos  clay, 
Gaviota  gravelly  loam,  Heimeke  clay, 
Hentine  loam,  and  Hytop  clay.  These 
soils  generally  have  slopes  of  30%  to 
75%  and  elevations  of  700  to  3300  feet. 

Topography 

The  geography  of  the  viticxiltural  area 
sets  it  apart  from  the  surroimding  areas 
in  several  resp>ects.  Three  main  water 
courses  traverse  the  area:  Salado  Creek, 
Crow  Creek,  and  Orestimba  Creek. 
Salado  and  Crow  Creek  traverse  the  area 
from  the  vicinity  of  Mikes  Peak  along 
the  western  boimdary  of  the  viticultural 
area,  northeast  and  east  respectively, 
toward  Interstate  5.  Orestimba  Creek 
traverses  the  southwestern  and  southern 
boundary  line  as  it  flows  eastward. 

Current  vineyard  plantings  are  at 
elevations  ranging  from  1000  feet  mean 
sea  level  (msl)  near  the  vineyard  located 
in  the  vicinity  of  the  Oak  Flat  Ranch  to 
1800  feet  msl  at  the  Isom  Ranch.  These 
vineyard  site  elevations  are  the  highest 
elevations  where  grapes  are  grovtm  in 
Stanislaus  County.  This  contrasts  with 
other  Stanislaus  Coxmty  vineyards 
outside  the  "Diablo  Grande"  viticultural 
area  where  grapes  are  grown  at 
elevations  ranging  bom  70  to  90  feet  at 
Modesto  to  300  to  340  feet  at  the  base 
of  the  foothills  near  Patterson  where  a 
newly  planted  vineyard  (1996)  of  90 
acres  exists  approximately  4.2  miles  east 
of  the  viticultxual  area  boundary.  The 
petitioner  distinguishes  this  vineyard 
site  from  the  "Diablo  Grande" 
viticxiltural  area  by  noting  that  the 
Patterson  site  is  340  feet  lower  and  has 
a  soil  type  which  is  all  Vemahs- 
Zacharias  complex  with  0%  to  2% 
slopes.  These  conditions  do  not  exist  in 
the  "Diablo  Grande"  viticultural  area. 

The  topographic  features  of  the 
viticultural  area  include  many  "mini- 
valleys"  as  a  result  of  its  mountainous 
structuire.  This  provides  several 
attributes  not  found  in  the  vineyards 


planted  on  the  flat  lands  in  the  interior 
of  Stanislaus  County.  Grapes  grown  on 
the  terraced  hillsides  of  the  viticultural 
area  are  subject  to  a  mesoclimate  (or 
topoclimate  or  site  climate)  which  can 
vary  from  the  general  macroclimate  due 
to  differences  mainly  in  elevation  and 
slope.  Thus,  site  selection  becomes  an 
important  feature  when  working  with 
this  type  of  topography  as  contrasted  to 
the  flat  lands  of  1%  to  2%  slopes.  There 
is  the  opportunity  to  grow  grapes  on 
slopes  (15%-30%)  that  have  western, 
eastern,  southern,  or  northern  exposure 
or  any  combination  of  all  four  slope 
exposures. 

The  petitioner  provided  a  diagram 
purporting  to  show  how  mesoclimates 
are  influenced  by  sloping  contour 
topography.  The  southern  and  western 
slopes  receive  a  greater  exposure  to 
sunshine  and.  therefore,  accumulate 
more  heat  units  than  the  northern  or 
eastern  slopes.  It  is  this  difference  in 
simshine  and  heat  that  makes  the 
viticultural  area's  mesoclimate. 
According  to  the  petitioner,  grapes 
grown  on  all  four  slope  exposvu^s,  when 
harvested  together  and  crushed  as  one 
lot,  make  wines  that  differ  considerably 
from  grapes  grown  on  the  lower 
elevation  flat  lands.  The  petitioner 
claims  that  this  is  the  key  factor  which 
makes  the  viticultural  area  wines 
distinct  from  those  of  the  surrounding 
area.  In  support  of  this  claim  the 
petitioner  provided  several  letters  from 
staff  members  at  the  Viticulture  and 
Enology  Research  Center,  California 
State  University,  Fresno  and 
winemakers.  These  letters  indicate  that 
wines  made  from  grapes  grovoi  in  the 
"Diablo  Grande"  viticultural  area 
exhibit  characteristics  distinctive 
enough  to  deserve  consideration  for  a 
specific  appellation.  ATF  has  concluded 
that  there  is  sufficient  evidence  to 
establish  the  "Diablo  Grande,"  area  as  a 
distinct  vitic\iltiiral  area  imder  27  CFR 
part  9. 

Geographic  Brand  Names 

A  brand  name  of  viticultural    * 
significance  may  not  be  used  unless  the 
wine  meets  the  appellation  of  origin 
requirements  for  the  geographic  area 
named.  See  27  CFR  4.39(i). 
Consequently,  estabhshment  of  this 
viticultural  area  would  preclude  the  use 
of  the  term  "Diablo  Grande"  as  a  brand 
name  for  a  wine,  unless  the  wine  can 
claim  "Diablo  Grande"  as  an  appellation 
of  origin,  or  complies  with  one  of  the 
exceptions  in  the  regulation. 

Boundaries 

The  boundary  of  the  "Diablo  Grande" 
viticultural  area  may  be  found  on  four 
United  States  Geological  Survey 


Quadrangle  7.5  minute  series 
(Topographic)  maps,  entitled  Patterson 
Quadrangle,  California — Stanislaus  Co., 
Copper  Mtn.  Quadrangle.  California — 
Stanislaus  Co.,  Wilcox  Ridge, 
CaUfomia — Stanislaus  Co.,  and 
Orestimba  Peak.  Cahfomia — Stanislaus 

Co- 
Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 


Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quahty  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  sxurounding 
areas.  ATF  believes  that  the 
estabhshment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  from  a  partic\ilar  area.  No  new 
requirements  are  imposed.  Accordingly, 
a  regulatory  flexibility  analysis  is  not 
required. 

Executive  Order  12866 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  this  final  rule  is  not 
subject  to  the  analysis  required  by  this 
Executive  Order. 

Drafting  Information 

The  principal  author  of  this  document 
is  E)avid  W.  Brokaw,  Regulations 
Branch,  Biu^au  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultiu^l  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 
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PART  9— AMERICAN  VmCULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.156  to  read  as  follows: 

19.156    Diablo  GrwMto. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Diablo 
Grande". 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  [>iablo  Grande  viticultural  area  are 
the  following  four  U.S.G.S.  Quadrangle 
7.5  Minute  Series  (Topographic)  maps. 
They  are  titled: 

(1)  Patterson  Quadrangle,  California — 
Stanislaus  Co..  1953  (Photorevised  1971, 
Photoinspected  1978); 

(2)  Copper  Mtn.  Quadrangle. 
Califomia — Stanislaus  Co.,  1953  (Field 
Check  1956.  Aerial  Photo  1971); 

(3)  Wilcox  Ridge,  California- 
Stanislaus  Co.,  1956  (Photorevised 
1971); 

(4)  Orestimba  Peak,  California — 
Stanislaus  Co.,  1955  (Photorevised 
1971). 

(c)  Boundary.  The  Diablo  Grande 
viticultural  area  is  located  in  the 
western  foothills  of  Stanislaus  County, 
Califomia.  The  begiiuiing  point  is  at 
Reservoir  Spillway  780  in  section  8, 
Township  6  South,  Range  7  East  (T.  6S., 
R.  7E.)  on  the  Patterson  Quadrangle 
U.S.G.S.  map. 

(1)  Then  proceed  northwest  to  Salt 
Grass  Springs  to  the  point  where  the 
1000  foot  contour  line  crosses  the 
northern  section  line  of  section  9,  T.  6S., 
R.  6E.,  on  the  Copper  Mtn.,  Quadrangle 
U.S.G.S.  map. 

(2)  Then  proceed  due  south  past 
Copper  Mountain  in  section  16.  T.  6S.. 
R.  6E..  to  Mikes  Peak  in  section  4,  T. 
7S..  R.  6E..  on  the  Wilcox  Ridge 
Quadrangle  U.S.G.S.  map. 

(3)  Then  proceed  due  west  to 
Oristimba  Creek  in  section  6,  T.  7S.,  R. 
6E. 

(4)  Then  proceed  following  Orestimba 
Creek  south/southeast  and  then  east/ 
northeast  to  the  point  where  Orestimba 
Creek  meets  Bench  Mark  #340  in  section 
28,  T.  7S.,  R.  7E.,  on  the  Orestimba  Peak 
Quadrangle  U.S.G.S.  map. 

(5)  Then  proceed  northwest  to  the 
point  of  beginning  at  Reservoir  Spillway 
780  in  section  8.  T.  6S..  R.  7E. 


Signed:  May  11. 1998. 
John  W.  Magaw. 
Director. 

Approved:  May  29. 1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 

[FR  Doc.  98-16502  Filed  &-19-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  202.  216,  and  250 
RIN  1010-AC23 

Royalties  on  Gas,  Qas  Artatysis 
Reports,  Oil  and  Qas  Production 
Maasursment,  Surface  Commingling, 
artdSacurtty 

AGENCY:  Mienrals  Management  Service 

(MMS),  hitehor. 

ACTION:  Final  rulemaking;  corrections. 

SUIMURY:  MMS  published  in  the 
Federal  Register  of  May  12, 1998  (63  FR 
26361),  a  final  rule  commonly  known  as 
the  "GVS  rule"  that  updated  production 
measurement,  siir&ce  commingling,  and 
security  requirements  and  made  other 
amendments.  The  MMS  needs  to  make 
several  minor  corrections  to  the  final 
regulations. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  Jime  29,  1998. 
FOR  FURTHER  NtFORtlATION  CONTACT: 
Kumkiun  Ray,  Engineering  and 
Operations  Division  at  (703)  787-1600. 
SUPPt^MENTARY  INFORMATION:  On  May 
20,  1998  (63  FR  27677)  MMS  corrected 
the  effective  date  of  the  final  r\ile  and 
made  two  other  technical  corrections  to 
the  final  rule.  As  published  and 
subsequently  corrected,  the  final 
regulations  still  contain  several  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  correction. 

Correctioiu  of  Publication 

Accordingly,  the  publication  on  May 
12,  1998  of  the  final  regulations  which 
were  the  subject  of  FR  Doc.  98-11803, 
is  corrected  as  follows: 

$250,182    [Convcted] 

1.  On  page  26372,  in  the  third 
colxmm.  in  §  250.182(g),  the  first 
sentence  is  corrected  to  read  "What 
correction  factors  must  I  use  when 
proving  meters  with  a  mechanical- 
displacement  prover,  tank  prover.  or 
master  meter?" 

2.  On  page  26373,  in  the  second 
column,  in  §  250.182(k).  the  word 
"hydrogen"  is  corrected  to  read 
"hydrocarbon". 


§250.183    [Corrected] 

3.  On  page  26373,  in  the  second 
column  §  250.183(b)(1)  is  corrected  to 
read  "Submit  a  written  application  to, 
and  obtain  approval  fix>m.  the  Regional 
Supervisor  before  commencing  gas 
production  or  making  changes  to 
previously  approved  measurement 
procedures." 

4.  On  page  26373,  in  the  third 
colximn,  in  §  250.183(b)(7)  the  word 
"Btu"  is  corrected  to  read  "(Btu)". 

$250,184    [Corrected] 

5.  On  page  26374,  in  the  second 
colimm,  §  250.184(a)(1)  is  corrected  to 
read  "Submit  a  written  application  to. 
and  obtain  approval  from,  the  Regional 
supervisor  before  commencing  the 
conuningling  of  production  or  making 
changes  to  previously  approved 
commingling  applications." 

Dated:  ]un«  15, 1998. 

Williaa  S.  Cook. 

Acting  Chief,  Engineering  and  Operations 
Division. 

[FR  Doc  98-16507  Filed  8-19-98;  8:45  am) 
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PANAMA  CANAL  COMMISSION 
35  CFR  Part  115 
Rm3207-AA^7 

Board  of  Local  Inspectors: 
Composition  and  Fur>cttons; 
Correction 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Panama  Canal 
Commission  (Commission)  published  in 
the  Federal  Register  of  April  16,  1998, 
a  document  which  changed  the  title  of 
the  Marine  Director  to  Maritime 
Operations  Director.  Inadvertently 
§  115.2  was  incorrectly  amended.  This 
docimient  corrects  that  amendment. 
DATES:  Effective  )une  22.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Mills,  Telephone:  (202)  634-6441. 
Facsimile:  (202)  634-6439,  E-mail: 
pancanalwodaol.com:  or  John  L. 
Haines.  Jr..  Telephone:  Oil  (507)  272- 
7511.  Facsimile:  Oil  (507)  272-3748. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  published  a  dociunent  in 
the  Federal  Register  of  April  16.  1998. 
(63  FR  18836)  to  amend  35  CFR  115.2 
which  also  changed  the  title  of  the 
Marine  Director  to  that  of  Maritime 
Operations  Director.  Inadvertently  that 
title  was  set  out  incorrectly  in  §  115.2. 
This  correction  corrects  that 
amendment. 
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In  rule  FR  Doc.  98-9965  published  on 
April  16,  1998.  (63  FR  18836  make  the 
following  correction.  On  page  18837,  in 
the  second  column,  remove  the  words: 
"Marine  Operations  Director"  and  add 
in  their  place.  "Maritime  Operations 
Director". 

Dated:  June  16. 1998. 
John  A.  Milk. 

Secretary. 

[FR  Doc.  98-16516  Filed  6-19-98;  8:45  am) 
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ENVIRONME^fTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  198-0077;  FRL-6112-5] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  San 
Diego  County  Air  Pollution  Control 
District;  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Re^ster  on  October  10. 
1997,  and  March  30.  1998.  The  revisions 
concern  San  Diego  County  Air  Pollution 
Control  District  (SDCAPCD)  Rule  67.10 
and  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
Rule  4401.  SDCAPCD  Rule  67.10 
controls  volatile  organic  compound 
(VOC)  emissions  from  kelp  processing 
and  bio-polymer  manufacturing 
operations,  and  SJVUAPCD  Rule  4401 
controls  VOC  emissions  from  steam- 
enhanced  crude  oil  production  well 
vents.  This  final  action  will  incorporate 
these  rules  into  the  Federally-approved 
SIP  and  will  also  permanently  stop  the 
sanctions  and  Federal  implementation 
plan  clocks  that  were  started  on 
February  14.  1996.  and  September  27. 
1996,  respectively,  when  EPA  published 
final  limited  disapproval  actions  for  the 
State's  previous  submittals  of  these 
rules.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act). 
Thus.  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SEPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 


EFFECTIVE  DATE:  This  action  is  effective 

on  July  22. 1998. 

ADDRESSES:  Copies  of  these  rules  and 

EPA's  evaluation  report  for  each  rule  are 

available  for  public  inspection  at  EPA's 

Region  IX  office  during  normal  business 

hours.  Copies  of  the  submitted  rules  are 

available  for  inspection  at  the  following 

locations: 

Rulemaking  Office  (AIR-4).  Air 

EKvision,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street.  San  Francisco.  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102).  401  "M"  Street,  S.W., 

Washington.  D.C.  20460. 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1096. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District.  1999 

Tuolumne  Street,  Suite  200.  Fresno, 

CA  93721. 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  SDCAPCD  Rule 
67.10.  contact  Patricia  Bowlin, 
Rxilemaking  Office.  (AIR-4).  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street.  San  Francisco.  CA  94105, 
telephone:  (415)  744-1188.  For 
questions  on  SJVUAPCD  Rule  4401, 
contact  Mae  Wang  at  the  same  address, 
telephone:  (415)  744-1200. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  State  Implementation  Plan 
(SIP)  are  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD) 
Rule  67.10,  Kelp  Processing  and  Bio- 
Polymer  Manufacturing  Operations,  and 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
Rule  4401,  Steam-enhanced  Crude  Oil 
Production  Well  Vents.  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
August  1. 1997.  and  March  10, 1998, 
respectively. 

II.  Background 

On  October  10. 1997.  in  62  FR  52959. 
EPA  proposed  to  approve  SDCAPCD 
Rule  67.10.  Kelp  Processing  and  Bio- 
Polymer  Manufactiuing  Operations,  into 
the  California  SIP.  Rule  67.10  was 
adopted  by  SDCAPCD  on  June  25. 1997. 
The  rule  was  submitted  by  CARB  to 
EPA  on  August  1. 1997.  On  March  30. 
1998,  in  63  FR  15116,  EPA  proposed  to 
approve  SJVUAPCD  Rule  4401.  Steam- 


enhanced  Crude  Oil  Production  Well 
Vents,  into  the  California  SIP.  Rule  4401 
was  adopted  by  SJVUAPCD  on  January 
15,  1998,  and  was  submitted  by  CARB 
to  EPA  on  March  10.  1998.  Both  rules 
were  submitted  in  response  to  EPA's 
1988  SIP-Call  and  the  1990  Clean  Air 
Act  (CAA  or  the  Act)  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  rule  is  provided  in  the 
appropriate  proposed  rulemaking 
docxunent  cited  above. 

EPA  has  evaluated  the  above  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
proposed  rulemaking  documents  cited 
above.  EPA  has  found  that  the  rules 
meet  the  applicable  EPA  requirements. 
A  detailed  discussion  of  the  rule 
provisions  and  evaluation  has  been 
provided  in  each  proposed  rulemaking 
and  in  the  technical  support  documents 
available  at  EPA's  Region  IX  office. 

m.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  62  FR  52959  and  63  FR 
15116.  No  comments  were  received. 

IV.  EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
Cahfomia  SIP.  EPA  is  approving  the 
rules  under  section  110(k)(3)  as  meeting 
the  requirements  of  section  110(a)  and 
Part  D  of  the  CAA.  This  approval  action 
will  incorporate  these  rules  into  the 
Federally-approved  SIP  and  will  also 
stop  the  sanctions  process  and  Federal 
implementation  plan  clocks,  which 
were  stfuted  on  February  14.  1996.  and 
September  27, 1996,  when  limited 
disapproval  actions  were  published  in 
the  Federal  Register.  The  intended 
effect  of  approving  these  rules  is  to 
regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  CAA. 

The  final  action  on  these  rules  serves 
as  a  final  determination  that  the 
deficiencies  in  these  rules  have  been 
corrected.  Therefore,  on  July  22, 1998. 
any  sanction  or  Federal  implementation 
plan  clock  is  permanently  stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
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plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors,  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  (E.O.)  12866 
review. 

This  final  rule  is  not  subject  to  E.O. 
13045.  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities-  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 


achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  21,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 

Dated:  June  9,  1998. 
David  Howekamp, 
Acting  Regional  Administrator.  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (248)  and  (c)  (254) 
to  read  as  follows: 

§  52.220    Identification  of  plan. 

(c)*  *  * 

(248)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  August  1. 1997,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  San  Diego  County  Air  Pollution 
Control  District. 

[1]  Rule  67.10  adopted  June  25,  1997. 
•        •         •        •         • 

(254)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  March  10, 1998  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Rule  4401  adopted  January  15. 
1998. 

[PR  Doc.  98-16408  Filed  &-19-98;  8:45  am] 
BOUNO  CODE  8660-60-^ 


ENVIRONME^frAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6111-71 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  Beulah 
Landfill  Site  from  the  National  Priorities 
List. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
deletion  of  the  Beulah  Landfill  Site  from 
the  National  Priorities  List  (NPL).  The 
NPL  constitutes  Appendix  B  of  40  CFR 
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part  300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  Florida  Department  of 
Environmental  Protection  (FDEP)  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and  therefore,  further 
response  measiu^s  pursuant  to  CERCLA 
are  not  appropriate. 
DATES:  Effective  June  22.  1998. 
ADDRESSES:  Comprehensive  information 
on  this  Site  is  available  through  the  EPA 
Region  4  public  docket,  which  is 
available  for  viewing  at  the  information 
repositories  at  two  locations.  Locations, 
contacts,  phone  nimibers  and  viewing 
hours  are: 

Record  Center,  U.S.  EPA  Region  4,  61 
Forsyth  Street.  Atlanta,  Georgia 
30303-8909,  Phone:  (404)  562-9530. 
Hours:  8:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday — By  Appointment 
Only;  and 
Media  Center,  George  Stone  Vocational 
School.  2400  Longleaf  Drive, 
Pensacola,  Florida  32526-8922. 
Phone:  (850)  944-1424,  Hours:  8:00 
a.m.  to  9:00  p.m..  Monday  through 
Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Randa  Chichakli.  U.S.  EPA  Region  4. 
Waste  Management  Division,  61  Forsyth 
Street,  Atlanta,  Georgia  30303-8909, 
(404) 562-8928 

SUPPLEMENTARY  INFORMATION:  EPA 
announces  the  deletion  of  the  Beulah 
Landfill  Superfund  Site  in  Pensacola, 
Escambia  County,  Florida  from  the  NPL. 
which  constitutes  Appendix  B  of  the 
NCP.  40  CFR  part  300.  EPA  identifies 
sites  on  the  NPL  that  appear  to  present 
a  significant  risk  to  public  health, 
welfare,  or  the  environment.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substances  Superfund  Response  Trust 
Fund  (Fund).  Pursuant  to  section 
300.425(e)(3)  of  the  NCP.  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  Remedial  Actions  if 
conditions  at  the  site  warrant  such 
action.  EPA  published  a  Notice  of  Intent 
to  Delete  the  Beulah  Landfill  Superfund 
Site  from  the  NPL  on  April  24,  1998  in 
the  Federal  Register,  (63  FR  20361- 
20362).  EPA  received  no  comments  on 
the  proposed  deletion;  therefore,  no 
responsiveness  summary  is  necessary 
for  attachment  to  this  Notice  of 
Deletion.  Deletion  of  a  site  from  the  NPL 
does  not  affect  the  responsible  party 
liability  or  impede  agency  efforts  to 


recover  costs  associated  with  response 
efforts. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  penalties, 
superfund.  Water  pollution  control, 
Water  supply. 

Dated:  June  10, 1998. 
A.  Stanley  M«iburg, 

Acting  Regional  Administrator,  Region  4. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— (AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  3JU.S.C  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFK, 
1991  Comp..  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B  [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  site 
"Beulah  Landfill.  Pensacola,  FL." 

(FR  Doc.  96-16252  Filed  6-19-98;  8:45  am] 

BtLUNQ  COOC  aS«0-SO-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  482 
(HCFA-300S-F] 
RIN:  0938-Ai95 

Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participation; 
Identification  of  Potential  Organ, 
Tissue,  and  Eye  Donors  and 
Transplant  Hospitals'  Provision  of 
Transplant-Related  Data 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKM:  Final  rule. 

SUMMARY:  This  final  rule  addressee  only 
provisions  relating  to  organ  donation 
and  transplantation.  It  imposes  several 
requirements  a  hospital  must  meet  that 
are  designed  to  increase  organ  donation. 
One  of  these  requirements  is  that  a 
hospital  must  have  an  agreement  with 
the  Organ  Procurement  Organization 
(OPO)  designated  by  the  Secretary, 
under  which  the  hospital  will  contact 
the  OPO  in  a  timely  manner  about 
individuals  who  die  or  whose  death  is 
imminent  in  the  hospital.  The  OPO  will 
then  determine  the  individual's  medical 


suitability  for  donation.  As  well,  the 
hospital  must  have  an  agreement  with  at 
least  one  tissue  bank  and  at  least  one 
eye  bank  to  cooperate  in  the  retrieval, 
processing,  preservation,  storage,  and 
distribution  of  tissues  and  eyes,  as  long 
as  the  agreement  does  not  interfere  with 
organ  donation.  The  final  rule  requires 
a  hospital  fo  ensure,  in  collaboration 
with  the  OPO  with  which  it  has  an 
agreement,  that  the  family  of  every 
potential  donor  is  informed  of  its  option 
to  donate  organs  or  tissues  or  not  to 
donate.  Under  the  final  rule,  hospitals 
must  work  with  the  OPO  and  at  least 
one  tissue  bank  and  one  eye  bank  in 
educating  staff  on  donation  issues, 
reviewing  death  records  to  improve 
identification  of  potential  donors,  and 
maintaining  potential  donors  while 
necessary  testing  and  placement  of 
organs  and  tissues  take  place.  In 
addition,  transplant  hospitals  must 
provide  organ-transplant-related  data,  as 
requested  by  the  OFTN.  the  Scientific 
Registry,  and  the  OPOs.  The  hospital 
must  also  provide,  if  requested,  such 
data  directly  to  the  Department. 

DATES:  These  regulations  are  effective 
on  August  21, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  Newton,  (410)  786-5265. 

SUPPLEMENTARY  INFORMATION:  Cop/es:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  your 
request  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  37194, 
Pittsburgh,  PA  15250-7954.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1800  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  is  $8.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Register  document  at  most  libraries 
designated  as  Federal  Deposit  Libraries 
and  at  many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

I.  Background 

A.  Key  Statutory  Provisions 

Sections  1861(e)  (1)  through  (8)  of  the 
Social  Security  Act  (the  Act)  provide 
that  a  hospital  participating  in  the 
Medicare  program  must  meet  certain 
specified  requirements.  Section 
1861(e)(9)  of  the  Act  specifies  that  a 
hospital  must  aljo  meet  such  other 
requirements  as  the  Secretary  finds 
necessary  in  the  interest  of  the  health 
and  safety  of  the  hospital's  patients. 
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Under  this  authority,  the  Secretary  has 
established  in  regulations  the 
requirements  that  A  hospital  must  meet 
to  participate  in  Medicare  (42  CFR  Part 
482.  Conditions  of  Participation  for 
Hospitals). 

Section  1905(a)  of  the  Act  provides 
that  Medicaid  payments  must  be 
applied  to  hospital  services.  Under 
regulations  at  42  CFR  440.10(a)(3)(iii), 
hospitals  generally  are  required  to  meet 
the  Medicare  Conditions  of 
Participation  in  order  to  participate  in 
Medicaid. 

Section  1138  of  the  Act  provides  that 
a  hospital  participating  in  Medicare 
must  establish  written  protocols  for  the 
identification  of  potential  organ  donors 
that  (1)  ensure  that  famihes  of  potential 
organ  donors  are  made  aware  of  the 
option  of  organ  or  tissue  donation  and 
their  option  to  decline  donation,  (2) 
encourage  discretion  and  sensitivity 
with  respect  to  the  circumstances, 
views,  and  beliefs  of  those  families,  and 
(3)  require  that  an  organ  procurement 
agency  designated  by  the  Secretary  be 
notified  of  potential  organ  donors. 

B.  Why  the  Hospitai/OPO  Relationship 
Must  Improve 

An  estimated  12,000  to  15,000  deaths 
occurring  in  the  United  States  every 
year  could  yield  suitable  donor  organs. 
[Gortmaker  SL.  Beasley  CL,  et  al.  "Organ 
donor  potential  and  performance:  Size 
and  nature  of  the  organ  donor  shortfall." 
Critical  Care  Medicine  (1996);  24  432- 
39)  However,  in  1997.  only  5,475  of 
these  deaths  resulted  in  the  donation  of 
an  organ. 

As  progress  has  been  made  in  the 
science  of  transplantation,  the  gap  has 
widened  considerably  between  the 
number  of  individuals  who  could 
benefit  from  transplants  and  the  number 
of  organs  available  for  transplantation. 
In  the  twelve  years  since  the  enactment 
of  Section  1138  of  the  Act,  the  number 
of  organ  donors  has  increased  by  only 
33  percent,  while  the  transplant  waiting 
list  has  grown  by  250  percent.  As  of 
June  3,  1998.  56,222  individuals  were 
on  the  waiting  Ust  for  a  transplant,  but 
the  number  of  organs  transplanted  from 
cadaveric  donors  in  1997  numbered 
only  17.032.  Preliminary  1997  data 
compiled  by  the  Organ  Procurement  and 
Transplantation  Network  contractor 
indicates  that  the  number  of  donors 
(5.475  donors  in  1997)  increased  by 
only  54  donors  or  by  less  than  one 
percent  over  the  5.421  donors  in  1996. 

A  1993  Gallup  poll  showed  that  85 
percent  of  Americans  support  the 
general  concept  of  organ  donation  and 
69  percent  would  be  somewhat  or  very 
likely  to  donate  their  own  organs.  [The 
Gallup  Organization,  Inc.  "The 


American  Public's  Attitudes  Toward 
Organ  Donation  and  Transplantation," 
A  survey  prepared  by  the  Gallup 
Organization.  Inc.  for  The  Partnership 
for  Organ  Donation.  Boston. 
Massachusetts.  (February  1993)) 
Information  from  a  number  of  recent 
studies  and  from  States  that  have  passed 
organ  donor  legislation  has  given  us  a 
clearer  understanding  of  the  reasons  for 
the  disparity  between  the  strong  public 
support  for  the  concept  of  organ 
donation  and  the  apparent  failure  of  the 
current  system  to  convert  potential 
donors  to  actual  donors.  We  have  used 
this  information  to  guide  us  in 
promulgating  the  final  rule. 

11.  Notice  of  Proposed  Rulemaking 

On  December  19.  1997.  a  proposed 
rule.  "Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participation; 
Provider  Agreements  and  Supplier 
Approval"  (HCFA-3745-P1  was 
published  in  the  Federal  Register  (62 
FR  66726).  The  proposed  rule 
extensively  revised  the  current 
conditions  of  participation  for  hospitals. 
Among  the  proposed  changes  were 
provisions  designed  to  increase  the 
number  of  organs  available  for 
transplantation. 

The  proposed  rule  was  developed  in 
response  to  issues  raised  during  public 
hearings  held  by  the  Department  on 
December  11  through  13.  1996.  to 
examine  the  allocation  policies  for  liver 
transplantation  and  to  receive 
comments  regarding  methods  to 
increase  organ  donation.  The  comments 
we  received  at  the  public  hearings 
highlighted  that  there  is  a  critical 
shortage  of  organs  available  for 
transplantation  and  some  of  the  options 
available  to  alleviate  the  shortage. 

Every  day  an  estimated  10  individuals 
in  the  United  States  die  because  organs 
are  not  available  to  save  their  lives.  This 
fact  gave  particular  urgency  to 
publication  of  a  final  rule  covering  the 
provisions  of  the  proposed  rule 
designed  to  increase  donation  and 
transplantation.  Therefore,  we  have 
extracted  those  provisions  from  the 
proposed  rule  and  are  publishing  them 
here,  with  some  modifications,  as  a  final 
rule.  We  will  be  publishing  other 
provisions  of  the  proposed  rule  as  a 
final  rule  at  a  later  date. 

III.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  a  total  of  150  comments 
on  these  provisions  from  hospitals, 
OPOs.  tissue  and  eye  banks, 
professional  organizations,  transplant 
organizations,  medical  practitioners, 
donor  family  organizations,  and  other 
organizations  and  individuals.  A 


summary  of  the  major  issues  and  our 
responses  follow: 

Impact  on  Tissue  and  Eye  Donation 

Comment:  Several  commenters  said 
the  regulation  should  not  require  that 
hospitals  contact  OPOs  exclusively 
about  potential  donors,  including 
potential  tissue  and  eye  donors. 
Commenters  voiced  concern  that  calls 
about  potential  tissue  donors  would  not 
be  handled  by  the  OPOs  satisfactorily. 
Response:  The  proposed  rule  did  not 
include  a  requirement  that  all  calls  be 
referred  exclusively  to  an  OPO. 
However,  the  final  rule  does  include  a 
requirement  that  all  deaths  must  be 
referred  to  the  OPO  or  a  third  party 
designated  by  the  OPO,  using  protocols 
developed  by  the  OPO.  In  the  absence 
of  separate  arrangements  between  the 
hospital  and  a  tissue  bank  and  an  eye 
bank,  the  OPO  will  identify  and  refer 
potential  tissue  and  eye  donors  using 
protocols  developed  in  consultation 
with  the  tissue  bank  and  eye  bank.  The 
final  rule  also  authorizes  a  hospital  to 
notify  a  tissue  or  eye  bank  directly  about 
potential  tissue  or  eye  donors.  We 
believe  these  requirements  will  assure 
that  the  interests  of  the  tissue  and  eye 
banks  are  considered  and  will 
encourage  all  parties  to  reach  a 
consensus  that  will  honor  the  hospital's 
need  for  a  referral  process  that  is  not 
burdensome  for  hospital  staff. 

Comment:  One  commenter  stated  that 
the  proposed  rule  does  not  address  ways 
to  effectively  ensure  OPO  and  hospital 
cooperation  with  the  eye  and  tissue 
banks  in  their  communities.  Many 
commenters  questioned  why  the  OPOs 
should  be  the  "gatekeepers"  for  all 
donations  and  predicted  this  would 
adversely  impact  tissue  and  eye 
donations.  One  commenter  suggested  all 
language  referring  to  tissues  or  eyes  be 
removed  from  the  text  of  the  regulation, 
so  that  the  rule  applies  only  to  organ 
donation.  The  commenter  expressed  the 
belief  that  expecting  OPOs  to  serve  as 
the  focal  point  for  both  organ  and  tissue 
donation  places  too  great  a  burden  on 
OPOs. 

Response:  In  promulgating  a  rule 
designed  to  increase  organ  donation,  we 
wish  to  avoid  the  possibility  that  the 
rule  will  have  an  adverse  impact  on 
tissue  and  eye  donation  and  retrieval.  In 
the  proposed  rule,  we  stated  our 
expectation  that  hospitals,  OPOs,  eye 
and  tissue  banks  would  work 
cooperatively  and  effectively  to 
facilitate  and  enhance  organ,  tissue,  and 
eye  donation.  However,  we  noted  the 
considerable  local  variation  in 
arrangements  and  how  they  might  be 
modified  under  the  proposed  changes. 
We  specifically  requested  comments  on 
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how  the  proposed  rule  might  impact 
tissue  donation  and  suggestions  for 
measures  we  can  take  to  maximize 
donation  of  organs,  tissues,  and  eyes. 
We  received  many  comments  from 
tissue  and  eye  banks,  their  professional 
organizations,  and  individuals  active  in 
this  area.  Some  of  these  coramenters 
stated  that  in  communities  where  the 
relationship  among  the  hospitals,  OPOs, 
and  the  tissue  and  eye  banks  is 
collaborative  in  nature,  the  system 
works  well.  Many  described 
communities  where  a  single,  toll-free 
telephone  number  has  been  estabUshed 
for  hospitals  to  call  for  referrals  of 
potential  organ,  tissue,  and  eye  donors. 
The  entity  taking  the  call  (whether  the 
OPO  or,  in  some  cases,  a  commercial 
entity  under  contract)  screens  the  calls 
and  refers  them  appropriately  and 
expeditiously.  However,  other 
commenters  described  communities 
where  some  hospitals  have  never 
referred  a  single  potential  donor  and 
where  the  relationship  between  the  OPO 
and  the  tissue  and  eye  banks  is 
acrimonious  and  antagonistic. 

The  final  rule  preserves  the  flexibility 
of  hospitals,  tissue  banks,  and  eye  banks 
to  enter  into  arrangements  that  do  not 
involve  the  OPO.  However,  the  final 
rule  makes  OPOs  the  default 
"gatekeepers"  for  referral  of  potential 
tissue  and  eye  donors  in  the  absence  of 
other  arrangements.  Therefore,  we  have 
included  in  the  final  rule  a  requirement 
that  the  OPO  consult  with  the  tissue  and 
eye  bank(s)  in  establishing  protocols  for 
the  identification  and  referral  of 
potential  tissue  and  eye  donors.  We 
have  also  added  language  to  ensure  that 
hospitals  work  cooperatively  with  a 
tissue  bank  and  an  eye  bank,  as  well  as 
the  OPO,  in  educating  hospital  staff, 
reviewing  death  records,  and 
maintaining  potential  donors.  We  will 
be  monitoring  the  progress  of  the 
cooperative  relationships  envisioned  by 
this  rule  to  ensxire  that  the  gatekeeper 
role  described  does  not  harm  tissue  and 
eye  donation. 

Comment:  Many  commenters 
suggested  expanding  the  regulation  so 
that  tissues  and  eyes  are  included.  One 
commenter  pointed  out  that  there  is  a 
critical  shortage  of  tissues  for  transplant 
in  the  United  States.  For  example, 
patients  who  await  a  long  bone  allograft 
for  treatment  of  cancer  must  often  wait 
months  for  a  transplant  or  resort  to 
amputation.  Several  commenters  said 
that  only  8  percent  of  needed  tissue  is 
currently  obtained.  Other  commenters 
added  that  we  should  include  in  the 
final  regulation  definitions  for  tissues 
and  eyes. 

Response:  We  agree  there  is  a  critical 
need  for  tissues  and  corneas  as  well  as 


solid  organs.  We  have,  therefore, 
modified  the  text  of  this  regulation  to 
ensure  that  tissue  and  eye  banks 
participate  in  the  local  decision-making 
process.  We  beUeve  that  the  addition  of 
these  references  will  increase  donations 
for  tissues  and  eyes  as  well  as  solid 
organs.  The  procurement  and 
transplantation  of  tissues  and  eyes, 
however,  is  not  regulated  by  HCFA; 
therefore,  we  are  not  including 
definitions  of  these  terms  in  the  final 
rule.  The  regulation  requires  OPOs  to 
consult  with  the  designated  tissue  and 
eye  bank  in  defining  tissue  and  eye 
donor  and  we  will  rely  upon  the  OPOs, 
tissue  banks,  and  eye  banks  to  define 
tissues  and  eyes  as  well. 

Comment:  Some  commenters 
suggested  that  the  rule  discourage 
excessive  fees  charged  by  OPOs  for 
referral  of  tissue  donations  to  tissue  and 
eye  banks.  Some  commenters  said  that 
some  OPOs  may  begin  referring  their 
donor  calls  to  the  highest  cost 
reimburser,  with  eye  and  tissue  banks 
forced  to  try  to  outbid  each  other  for 
tissues.  One  commenter  was  concerned 
about  donor  family  and  public 
perceptions  that  might  negatively  affect 
willingness  to  donate.  Other 
commenters  expressed  concern  that 
high  referral  fees  would  put  eye  banks 
out  of  business. 

Response:  Our  poUcies  defining 
reimbursement  for  OPOs  extend  only  to 
those  activities  in  which  the  OPO 
engages  on  behalf  of  an  eligible 
Medicare  or  Medicaid  beneficiary,  and 
are  limited  to  reasonable  costs. 
Therefore,  any  expenses  incurred  by  an 
OPO,  or  any  charges  which  may  be 
made  to  payers  other  than  HCFA,  will 
not  be  addressed  here.  We  have, 
however,  expressly  preserved  hospitals' 
rights  to  enter  into  agreements  with 
tissue  and  eye  banks  so  long  as  those 
arrangements  do  not  interfere  with  an 
OPO's  efforts  to  recover  solid  organs. 
We  would  anticipate  that  tissue  and  eye 
banks  that  encounter  fees  they  consider 
excessive  would  have  the  opportimity  to 
address  this  issue  during  the 
estabUshment  of  donor  and  referral 
protocols. 

Comment:  One  commenter  stated  we 
should  clarify  that  our  intent  is  not  to 
disrupt  existing  contracts  between 
hospitals  and  tissue  banks. 

Response:  It  is  certainly  not  our  intent 
to  disrupt  contracts  between  hospitals 
and  tissue  banks  or  hospitjfts  and  eye 
banks.  We  believe  the  regulation's 
requirement  which  authorizes 
agreements  between  the  hospital  and  a 
tissue  bank  and  an  eye  bank  and  its 
emphasis  on  collaboration  among 
hospitals,  OPOs,  and  tissue  and  eye 


banks  will  increase  tissue  and  eye 
donation  without  disrupting  contracts. 


Referral  Systems 

Comment:  Some  commenters 
expressed  concern  that  the  proposed 
rule  would  mean  elimination  of  current, 
successful  community  systems  for 
referral  of  organ,  tissue,  and  eye  donors. 
Response:  Our  intent  in  promulgating 
this  rule  is  certainly  not  to  disturb 
successful  community  referral  systems, 
and  we  would  urge  hospitals  and  OPOs 
not  to  abandon  them.  Therefore,  we 
have  revised  the  rule  to  clarify  that  it 
does  not  preclude  such  systems.  The 
final  rule  permits  the  hospital  to  refer 
potential  donors  to  a  third  party 
designated  by  the  OPO  and  to  continue 
successful  arrangements  with  tissue 
banks  and  eye  banks.  In  addition,  we 
encourage  OPOs  and  hospitals,  in 
consultation  with  tissue  and  eye  banks, 
to  use  this  opportunity  to  improve  upon 
current  referral  systems  to  maximize  not 
only  organ  donation  but  tissue  and  eye 
donation  as  well. 

Comment:  Many  commenters 
suggested  a  system  whereby  all  referral 
calls  go  to  a  single  non-proprietary 
answering  service  or  a  referral  system 
operated  by  one  of  the  organ  or  tissue 
agencies  and  supported  by  all.  They 
pointed  out  that  the  process  is  more 
successful  when  hospitals  are  required 
to  make  a  single  phone  call,  rather  than 
contacting  multiple  agencies  about  a 
potential  donor.  One  commenter  added 
that  hospitals  and  grieving  families 
should  not  be  burdened  with  two 
distinct  but  parallel  operating 
communications  regarding  donations. 
One  large,  nationwide  tissue  t)ank 
suggested  that  all  referrals  be  made 
either  to  the  OPO  or  a  non-proprietary 
service.  One  eye  bank  commented  that 
eye  banks  in  areas  with  a  non- 
proprietary phone  number  experience 
an  increase  in  donations.  In  contrast, 
another  tissue  bank  suggested  a  two-call 
system  which  is  used  in  its  State.  In  this 
State,  hospitals  are  required  to  contact 
the  OPO  on  all  brain  deaths.  All  other 
deaths  are  reported  to  a  referral  agency, 
based  on  a  plan  agreed  to  by  the 
hospital  and  all  other  agencies. 

Response:  Before  responding  to  the 
comment,  we  want  to  clarify  that  this 
rule  requires  hospitals  to  notify  OPOs  or 
a  third  party  designated  by  the  OPO,  of 
individuals  whose  death  is  imminent  of 
who  have  died  in  the  hospital.  Some 
commenters  make  reference  to  "brain 
death"  donors,  meaning  heart  beating 
donors  who  have  been  declared  brain 
dead.  This  regulation  does  not  exclude 
the  reporting  of  non-heartbeating 
deaths.  Hospitals  must  report  both  brain 
dead  and  cadaveric  potential  donors. 


UMI 
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We  have  added  language  to  the  text  of 
the  regulation  to  clarify  that  referral  of 
phone  calls  to  a  third  party  entity 
designated  by  the  OPO  is  not  precluded. 
Anecdotal  evidence  indicates  that  a  one- 
phone-call  referral  process  may  increase 
organ  donations,  as  well  as  tissue  and 
eye  donations.  Logically,  it  would  seem 
that  a  system  that  makes  it  possible  for 
a  hospital  to  refer  potential  donors  with 
a  single  phone  call  would  make  hospital 
compliance  easier  and,  therefore,  more 
likely.  We  would  urge  communities  to 
explore  this  option. 

However,  regardless  of  how  the 
referral  by  the  hospital  is  accomplished, 
we  would  also  urge  that  protocols 
ensure  that  families  of  potential  donors 
are  approached  about  donation  by  a 
single  agency  (either  the  OPO,  a  tissue 
bank,  or  an  eye  bank)  in  collaboration 
with  hospital  staff.  For  example.  Florida 
donation  legislation  provides  that  the 
OPO  must  be  given  the  opportunity  to 
approach  the  families  of  suitable 
vascular  organ  donors.  OPOs  may 
represent  the  tissue  and  eye  bank. 
Under  the  Florida  law,  the  tissue  bank 
must  be  given  the  opportunity  to 
approach  the  family  of  suitable  tissue 
donors  if  the  OPO  has  not  already 
approached  the  family.  Eye  banks  must 
be  given  the  opportunity  to  approach 
the  family  of  suitable  eye  donors  if  the 
OPO  or  a  tissue  bank  has  not  already 
approached  the  family. 

Comment:  Several  commenters 
suggested  we  strengthen  the  regulation 
by  adopting  a  routine  referral  approach 
which  requires  referral  of  all  patient 
deaths  to  OPOs.  Commenters  pointed  to 
the  success  of  the  Pennsylvania  routine 
referral  law  and  predicted  similar 
increases  in  donation  rates  if  a 
nationwide  routine  referral  approach 
were  to  be  adopted.  Commenters  gave 
the  following  reasons  for  supporting 
routine  referral:  (1)  A  clear  standard  is 
established  for  hospitals  regarding  when 
referrals  must  be  made  to  the  OPO;  (2) 
allows  early  intervention  by  the  OPO  to 
guide  the  organ  and  tissue  process  to 
ensure  a  successful  outcome;  (3)  ensures 
that  the  hospital  will  not  erroneously 
assume  that  a  potential  donor  is  too  old 
or  has  a  medical  condition  that 
precludes  donation;  (4)  removes  from 
hospitals  the  burden  of  keeping  abreast 
of  changing  standards  for  donor 
screening  and  suitability  criteria;  (5) 
minimizes  regional  differences  in  organ 
procurement  and  transplant  waiting 
times,  and  (6)  facilitates  compliance  by 
hospital  systems  whose  member 
hospitals  are  served  by  more  than  one 
OPO.  However,  many  commenters  who 
supported  routine  referral  suggested 
some  flexibility  be  built  into  the 
regulation  in  consideration  of  resource 


limitations  or  local  circumstances.  For 
example,  commenters  suggested  that 
deaths  of  individuals  above  a  certain  age 
be  excluded  from  routine  referral. 

Response:  We  agree  with  the 
commenters  who  support  routine 
referral  of  all  deaths  and  have  adopted 
their  recommendation  in  this  regulation. 
We  believe  that  the  experiences  of 
States  with  routine  referral  legislation 
have  demonstrated  that  referral  of  all 
deaths  is  the  single  most  critical  factor 
in  increasing  organ  donation  rates. 
Referral  of  all  deaths  assures  that 
determination  of  medical  suitability  is 
made  by  the  OPOs,  because  OPOs  are 
the  entities  with  knowledge  of 
transplant  hospitals'  donor  suitability 
criteria. 

However,  we  have  not  adopted  the 
recommendations  of  those  who  advised 
us  to  give  OPOs  the  discretion  to 
exclude  certain  categories  of  deaths 
from  the  requirement  for  routine 
referral.  Referral  of  all  deaths,  with  no 
exclusions,  eliminates  the  need  for 
OPOs  and  hospitals  to  rewrite  referral 
protocols  and  reeducate  hospital  staff 
whenever  transplant  hospitals'  donor 
suitability  criteria  change.  It  is  also  less 
difficult  for  HCFA  to  monitor  hospital 
compliance  if  there  are  no  exclusions. 
Finally,  it  is  important  to  note  that 
many  OPOs  will  be  screening  donors  for 
tissue  and  eye  donation,  and  tissue  and 
eye  banks  often  have  criteria  for 
donation  that  differ  significantly  from 
the  criteria  for  orgem  donation.  For 
example,  in  1997,  only  6.4  percent  of 
organ  donors  were  over  the  age  of  65. 
The  Eye  Bank  Association  of  America 
reports  however,  that  more  than  28 
percent  of  all  eye  donors  in  1997  were 
over  the  age  of  70. 

Comment:  Some  commenters  urged  us 
not  to  adopt  a  routine  referral  approach. 
Commenters  stated  that  routine  referral 
will  not  work  where  relationships 
between  OPOs  and  hospitals  are,  at  best, 
uncooperative.  Other  commenters  cited 
the  burden  and  cost  to  hospitals  and 
OPOs  of  making  or  receiving  many 
unproductive  calls. 

Response:  We  believe  routine  referral 
is  workable  and  will  increase  organ 
donation.  We  hope  that  all  OPOs  and 
hospitals  will  be  encouraged  by  this 
regulation  to  develop  relationships  that 
increase  organ  and  tissue  donation.  If 
they  are  not  able  to  develop  such 
relationships,  however,  a  hospital  may 
choose  to  seek  waiver  to  associate  with 
another  OPO,  or  the  original  OPO  may 
find  itself  unable  to  meet  HCFA 
certification  standards  and  be  replaced 
by  an  OPO  better  able  to  develop  the 
kind  of  relationships  that  lead  to  greater 
organ  and  tissue  recovery. 


A  1988  commentary  pubUshed  in  the 
Journal  of  the  American  Medical 
Association  states  that  the  cooperation 
of  the  medical  professions  is  the 
primary  factor  limiting  the  supply  of 
transplantable  organs.  The  author 
suggests  that  routine  referral  "would  not 
solve  all  the  problems  of  professional 
cooperation,  but  it  would  ameliorate  a 
key  one  and  open  the  bottleneck  that 
presently  constrains  the  supply  of 
organs."  (Prottas,  J.  "Shifting 
Responsibilities  in  Organ  Procurement: 
A  Plan  for  Routine  Referral."  Journal  of 
the  American  Medical  Association. 
1988;260:6] 

We  do  not  expect  the  cost  to  hospitals 
of  referring  all  deaths  to  be  significant. 
As  discussed  in  the  Regulatory  Impact 
Statement,  the  average  hospital  should 
require  no  more  than  four  person  days 
per  year  to  report  every  death  that 
occurs  in  the  hospital  to  the  OPO.  This 
time  is  in  lieu  of  time  hospitals'  spend 
complying  with  existing  requirements. 
If  tissue  and  eye  referrals  are  made  by 
the  hospital  to  either  the  OPO  or  a  third 
party  entity,  rather  than  to  tissue  and 
eye  banks,  calls  made  to  tissue  and  eye 
banks  about  medically  unsuitable 
donors  should  not  increase,  as  the  calls 
will  be  screened  by  the  OPO  or  third 
party  entity.  However,  we  expect  that 
OPOs  will  find  that  the  increased 
number  of  donations  resulting  from 
routine  referral  v«ll  enable  them  to  meet 
the  additional  expenses  without  a 
significant  increase  to  their  current 
standard  organ  acquisition  costs. 
Further  information  about  the  expected 
economic  impact  of  routine  referral  on 
OPOs  can  be  found  in  the  Regulatory 
Impact  Analysis. 

Best  Practices 

Comment:  Some  commenters 
suggested  that  HCFA  is  abdicating  its 
policy-making  and  regulatory  authority 
to  the  OPOs.  The  commenters  urged  us 
to  identify  the  best  practices  by  which 
organ  donation  can  be  increased  and  use 
those  practices  as  the  basis  for  a 
regulatory  definition  of  potential  donor. 
The  commenters  pointed  out  that  the 
proposed  rule  indicates  that 
approximately  12,000  to  15,000  of  the 
one  million  patients  who  die  in 
hospitals  annually  are  likely  to  be 
potential  organ  donors  but  that  the 
proposed  rule  does  not  establish  criteria 
by  which  hospitals  would  be  required  to 
identify  those  patients. 

Response:  We  have  not  specifically 
defined  potential  donor  in  the  final  rule 
because  the  definition  is  continually 
changing,  particularly  as  to  the  upper 
age.  Instead,  we  have  included  the 
requirement  that  hospitals  routinely 
refer  all  deaths  and  all  individuals  for 


33860  Federal  Register/Vol.  63.  No.  119/Monday.  June  22.  1998/Rules  and  Regulations 


whom  death  is  imminent  to  the  OPO. 
with  the  assumption  that  this 
requirement  will,  in  most  communities, 
lead  to  better  identification  of  the 
medical  suitability  of  the  potential 
donor  based  on  the  most  recent  medical 
research  in  transplantation.  Contrary  to 
the  commenter's  statement  that  one 
miUion  patients  die  annually  in 
hospitals,  it  is  estimated  that  there  are 
approximately  2,080,000  hospital  deaths 
per  year.  The  final  rule  also  requires 
that  the  hospital  and  OPO  collaborate  in 
advising  the  family  of  potential  donors 
of  their  option  to  donate.  We  have 
chosen  not  to  dictate  best  practices  for 
other  aspects  of  organ  donation,  such  as 
education  and  death  records  review,  as 
we  beheve  that  each  hospital  and  OPO, 
working  together,  can  identify  practices 
that  will  be  most  useful  in  their  specific 
situation. 

Following  is  a  synopsis  of  the  most 
recent  research  in  organ  donation  and 
best  practices  for  organ  donation.  We 
encourage  hospitals  and  OPOs  to  use 
these  studies  and  the  many  other 
studies  that  have  been  done  on  best 
practices  for  organ  donation  to  guide 
their  development  of  protocols  that  will 
work  to  increase  organ  donation  in  their 
communities.  The  estimate  of  12,000  to 
15,000  potential  organ  donors  annually 
is  based  on  the  results  of  retrospective 
reviews  of  1,990  medical  records  in  69 
acute  care  hospitals  in  4  geographic 
regions  in  the  United  States  and  a 
stratified  random  sample  of  89  hospitals 
in  3  of  the  same  areas  (33  of  the  same 
hospitals)  in  1993.  The  study  found  that 
only  one  third  of  the  potential  organ 
donors  became  organ  donors.  By 
extrapolating  the  1990  findings  to  the 
entire  United  States,  researchers 
postulated  a  pool  of  13,700  medically 
suitable  donors  per  year.  [Gortmaker  SL, 
Beasley  CL,  et  al.  "Organ  donor 
potential  and  performance:  Size  and 
nature  of  the  organ  donor  shortfall," 
Critical  Care  Medicine  (1996);  24:432- 

39) 

The  study  also  showed  that  potential 
donors  were  correctly  identified  90 
percent  of  the  time,  and  famihes  were 
advised  of  their  donation  options  only 
71  percent  of  the  time.  The  study's 
authors  concluded  that  prospective 
identification  and  requesting  donation 
in  all  suitable  potential  donor  cases 
could  lead  to  1 ,800  additional  donors 
per  year. 

An  earlier  study  based  on  1988  and 
1989  data  estimated  the  pool  of 
potential  organ  donors  to  be  between 
6900  and  10,700  annually.  [Evans  RW, 
Orians  CE,  Ascher  NL.  "The  Potential 
Supply  of  Organ  Donors:  An 
Assessment  of  the  Efficiency  of  Organ 
Procurement  Efforts  in  the  United 


States,"  Journal  of  the  American 
Medical  Association  (1992);  267:239- 
246.)  The  study  was  based  on  a  review 
of  multiple  cause  of  death  data  from 
death  certificates.  The  researchers 
excluded  non-traumatic  causes  of  death 
and,  therefore,  may  have 
underestimated  the  potential  donor  pool 
by  as  much  as  50  percent.  However,  the 
study  demonstrated  that  there  are  many 
more  potential  than  actual  donors.  The 
study's  authors  concluded  that  it  may  be 
possible  to  increase  the  number  of 
actual  donors  by  80  percent. 

These  studies  and  several  other  recent 
studies  are  defining  the  best  practices 
for  increasing  organ  donation.  As 
research  continues  in  the  field  of  organ 
donation,  best  practices  will  continue  to 
evolve.  Therefore,  we  are  hesitant  to  use 
current  best  practices  as  the  sole  basis 
for  promulgating  a  regulation  that 
cannot  be  changed  quickly  enough  to 
keep  pace  with  the  results  of  future 
research  in  the  field  of  organ  donation. 
However,  we  firmly  beUeve  there  has 
been  sufficient  research  upon  which 
OPOs  and  hospitals  can  develop 
protocols  that  will  lead  to  a  significant 
increase  in  organ  donation  rates. 

Through  this  final  rule  and  related 
activities  in  the  National  Organ  and 
Tissue  Donation  Initiative,  we  are 
encoiu-aging  hospitals  and  OPOs  to 
incorporate  other  best  practices  into 
protocols  for  increasing  donation  rates. 
For  example,  recent  studies  have 
indicated  that  organ  donation  rates  can 
be  increased  using  a  variety  of  best 
practices  related  to  (1)  advising  famiUes 
of  potential  donors  of  their  rights 
regarding  donation;  (2)  medical  record 
reviews  for  evaluating  performance  and 
identifying  opportunities  for  education; 
and  (3)  education  of  hospital  staff. 

The  study  cited  above  (Gortmaker  SL, 
Beasley  CL,  et  al.  "Organ  donor 
potential  and  performance:  Size  and 
nature  of  the  organ  donor  shortfall," 
CriUcal  Care  Medicine  (1996);  24:432- 
39)  found  that  approximately  half  of  the 
families  asked  to  donate  a  relative's 
organs  decline  to  give  consent. 
Likewise,  a  stratified  random  sample  of 
23  acute-care  general  hospitals  in  two 
metropolitan  areas  found  that  only  46.5 
percent  of  families  of  potential  organ 
donors  agreed  to  donate  organs,  and  22 
percent  of  those  who  agreed  to  donate 
placed  conditions  on  the  donation. 
[Siminoff  LA,  Arnold  RM.  Caplan,  AL, 
Vimig  BA,  Seltzer  DL.  "Public  Policy 
Governing  Organ  and  Tissue 
Procurement  in  the  United  States." 
Annals  of  Internal  Medicine.  1995; 
123:10-17]  The  study's  authors 
concluded  that  "problems  with  the 
ways  in  which  families  are  asked  about 
donation  rather  than  the  failure  of .  .  . 


altruism,  may  account  for  the  high 
refusal  rate." 

An  interview  study  of  donor  and 
nondonor  families  [Dejong  W,  Franz 
HG.  "Requesting  Organ  Donation:  An 
Interview  Study  of  Donor  and  Nondonor 
FamiUes,"  American  Journal  of  Critical 
Care  (1998);7:  13-23]  identified  the 
factors  identified  with  consent  for  organ 
donation.  The  study  cites  unpublished 
data  (Gortmaker  SL.  Beasley  CL,  Sheehy 
E.  et  al]  that  demonstrate  a  significant 
increase  in  the  consent  rate  when  three 
elements  are  in  place  when  the  family 
is  advised  of  its  right  to  consent  to  or 
to  decline  donation.  First,  family 
members  must  be  given  time  to 
understand  and  accept  their  relative's 
death  before  the  donation  request  is 
made.  This  means  that  the  hospital 
stafTs  notification  of  the  family  about 
the  patient's  death  and  the  explanation 
of  brain  death  must  be  "decoupled" 
from  the  request  for  donation.  An  earlier 
study  of  the  consent  process  also  found 
the  timing  of  the  request  to  be  critical. 
The  study  indicated  a  60  percent 
consent  rate  when  the  subject  of  organ 
donation  was  discussed  wdth  the  family 
before  notification  of  death,  a  68  percent 
consent  rate  when  organ  donation  was 
discussed  simultaneously  with 
notification  of  death,  and  a  78  percent 
consent  rate  when  organ  donation  was 
discussed  after  notification  of  death. 
[Cutler  JA,  et  al.  "Increasing  the 
Availability  of  Cadaveric  Organs  for 
Transplantation:  Maximizing  the 
Consent  Rate,"  Transplantation  (1993); 
56(1)225-28] 

Second,  consent  rates  are  higher  when 
the  request  is  made  by  the  OPO  in 
conjunction  with  the  hospital  staff.  A 
retrospective  review  of  all  medicadly 
suitable  potential  donors  referred  to  a 
single  OPO  in  a  one-year  period  found 
a  67  percent  consent  rate  when  the  OPO 
coordinator  approached  the  family 
alone,  a  9  percent  consent  rate  when  the 
hospital  staff  approached  the  family 
alone,  and  a  75  percent  consent  rate 
when  the  approach  was  made  by  the 
OPO  coordinator  and  hospital  staff 
together.  [Klieger  J,  Nelson  K.  Davis  R. 
er  al.  Analysis  of  Factors  Influencing 
Organ  Donation  Consent  Rates.  Journal 
of  Transplant  Coordination  (1994); 
4:132-34]  A  1995  article  [Dejong,  W, 
Drachman,  Bt  al.  "Options  for  Increasing 
Organ  Donation:  The  Potential  Role  of 
Financial  Incentives,  Standardized 
Hospital  Procedures,  and  Public 
Education  to  Promote  Family 
Discussion,"  The  Milbank  Quarteriy 
(1995);73:  463-79]  suggested  that  the 
donation  option  should  first  be 
mentioned  to  the  family  by  a  hospital- 
based  health  professional,  but  the 
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formal  request  should  be  made  by  the 
OPO  coordinator. 

The  third  critical  element  in  the 
consent  process  is  the  setting  in  which 
the  request  for  donation  is  made  to  the 
family.  The  request  should  be  made  in 
a  quiet,  private  setting,  such  as  a 
conference  room  or  family  meeting 
room,  rather  than  in  a  hallway  or 
waiting  room.  When  all  of  these 
methods  are  used  in  conjunction, 
consent  rates  are  47  percent  higher  than 
when  none  of  these  methods  is  used. 

The  study's  authors  note  that  in 
general  there  is  currently  no  widely 
accepted  protocol  with  regard  to  the 
process  for  requesting  donation.  They 
suggest  that  hospitals'  protocols  should 
include  (1)  commimicating  often  and 
honestly  with  the  family  about  the 
patient's  prognosis.  (2)  making  sure  the 
family  understands  brain  death.  (3) 
decoupling  the  request  for  donation 
from  the  explanation  of  brain  death,  (4) 
using  a  quiet,  private  setting  for 
discussion  of  donation  options,  and  (5) 
defining  clear  roles  and  responsibihties 
for  the  hospital  staff  and  the  OPO 
coordinator. 

Another  recent  study  [McNamEira  P, 
Franz  HG.  Fowler  RA,  et  al.  "Medical 
Record  Review  as  a  Measure  of  the 
Effectiveness  of  Organ  Procurement 
Practices  in  the  Hospital,"  Joint 
Commission  Journal  on  Quality 
Improvement  (1997);23:321-33)  makes 
several  recommendations  for  quality 
improvement  initiatives  based  on 
medical  records  review.  The  study's 
authors  suggest  that  OPO  staff  provide 
feedback  from  medical  records  review  to 
key  hospital  staff  concerning  practice 
improvements.  They  suggest  hospitals 
use  information  from  medical  records 
review  to  assess  the  hospitals' 
performance  in  the  organ  donation 
process,  identify  areas  where 
performance  can  be  improved,  and 
monitor  the  effectiveness  of  the 
implemented  chtmges.  They  also  suggest 
that  medical  records  review  should  be 
conducted  annually  at  large  hospitals. 

As  referenced  earlier,  research  in 
education  of  hospital  critical  care  staff 
(Evanisko  MJ,  Beasley.  CL,  Brigham,  LE. 
"Readiness  of  Critical  Care  Physicians 
and  Nurses  to  Handle  Requests  for 
Organ  Donation,"  American  Journal  of 
Critical  Care  (1998);  7:4-12]  found  that 
training  of  critical  care  physicians  and 
nurses  in  effective  procedures  for 
requesting  organ  donation  is 
significantly  associated  with  higher 
rates  of  organ  donation.  However,  two 
thirds  of  critical  care  staff  reported  no 
relevant  training.  A  1986  United 
Network  for  Organ  Sharing  survey 
found  a  surprising  lack  of  knowledge 
among  the  transplant  hospital  staff 


regarding  knowledge  of  organ  donation 
and  transplantation.  (Ettner  BJ, 
Youngstein  KP.  Ames  JE.  "Professional 
Attitudes  and  Knowledge  About  Organ 
Donation  and  Organ  Transplantation." 
Dialysis  and  Tmnsplantation,  (1988); 
17:72-76]  Eighteen  percent  of  the 
respondents  were  physicians,  and  68 
percent  were  nurses.  Thirty-four  percent 
of  the  respondents  were  unsure  if  their 
hospital  had  written  protocols  for  organ 
recovery,  and  nearly  half  of  the 
respondents  answered  no  to  the 
statement  that  the  organ  donor  protocols 
provided  adequate  guidelines  and 
protection  for  the  donor  and  for  hospital 
staff.  The  final  rule  ensures  that  only 
OPO  representatives  or  trained 
individuals  will  approach  famihes  to 
explain  their  donation  options  and    / 
make  the  actual  request  for  donation. 

Our  review  of  these  and  other  studies 
has  convinced  us  that  there  has  been 
sufficient  research  upon  which  OPOs 
and  hospitals  can  base  protocols  that 
will  take  advantage  of  best  practices  for 
advising  families  of  their  right  to 
consent  to  or  to  decline  donation, 
evaluate  hospital  and  OPO  staff 
performance  through  medical  records 
reviews,  and  educate  hospital  staff. 

Necessity  for  Change 

Comment:  Several  commenters 
suggested  that  we  make  no  change  in 
the  hospital  conditions  of  participation 
for  organ  procurement  responsibihties. 
They  pointed  out  that  the  current 
regulations,  which  allow  hospitals  to 
estabUsh  their  own  organ  donation 
pohcies,  often  result  in  good  donation 
rates.  They  suggested  that  in  lieu  of  a 
regulation,  HCFA  continue  to  evaluate 
what  works  to  increase  donation  rates 
and  encourage  hospitals  and  others  to 
make  changes. 

Response:  The  current  hospital 
conditions  of  participation  have  not 
produced  the  results  which  were 
anticipated.  Therefore,  in  our  response 
to  the  previous  comment,  we  outlined 
research  studies  that  show  several 
approaches  that  work  to  increase 
donation  rates.  We  believe  that  all 
hospitals,  including  those  that  are 
currently  successful,  should  consider 
whether  these  approaches,  in  addition 
to  routine  referral,  could  further 
increase  organ  donation.  A  study  of 
1,990  death  records  from  69  hospitals  in 
four  geographic  regions  found  a  wide 
variation  in  hospital  performance  with  a 
hospital  donation  rate  (i.e  ,  actual 
donors  as  a  percentage  of  potential 
donors)  ranging  from  0  percent  to  68 
percent.  Note  that  this  was  not  a  random 
sample  of  hospitals;  the  hospitals 
tended  to  be  larger  institutions  with 
either  a  history  of  donor  activity  or 


suspected  potential  for  donation.  The 
average  organ  donor  potential  in  the 
hospitals  was  13.3;  average  actual  organ 
donors  were  4.3.  (Sheehy  E,  Poretsky  A, 
Gortmaker,  SL.  "Relationship  of 
Hospital  Characteristics  to  Chgan 
Donation  Performance," 
Transplantation  Proceedings  (1996); 
28:139-141] 

These  data  demonstrate  that,  some 
hospitals  need  more  than 
encouragement  to  meet  the 
requirements  of  section  1138  of  the  Act, 
which  mandates  that  hospitals  identify 
potential  organ  donors  and  assure  that 
families  of  organ  donors  are  informed  of 
their  donation  options.  In  view  of  the 
critical  and  growing  shortage  of  donated 
organs  in  this  country,  we  would  be 
abdicating  our  responsibility  as  a 
Federal  agency  if  our  only  response  to 
this  crisis  were  merely  to  be 
encouragement.  We  believe  that  a  less 
burdensome  approach  for  hospitals, 
requiring  only  a  phone  call  to  the  OPO, 
will  be  more  successful  in  providing 
opportunities  for  families  to  consider 
donation.  Therefore,  we  are  not 
accepting  this  comment. 

Comment:  One  commenter  suggested 
a  delay  in  publishing  the  final  rule  until 
the  IDepartment  can  convene  a 
workshop  to  come  up  with  a  different 
proposal.  The  same  commenter  also 
suggested  allowing  hospitals  at  least 
three  years  to  develop  an  action  plan  to 
increase  donation  rates. 

Response:  We  believe  the  need  to 
substantially  increase  organ  donation 
immediately  outweighs  any  potential 
benefits  from  adopting  the  commenter's 
suggestion.  As  noted  above,  10  people 
die  every  day  waiting  for  an  organ 
transplant.  In  addition,  the  Department 
sought  public  comments  on  the  issue  of 
increasing  organ  donation  as  part  of  its 
development  of  a  related  rule  regarding 
the  Organ  Procurement  and 
Transplantation  Network,  including  a 
three-day  public  hearing  in  December 
1996.  It  also  conducted  a  conference  in 
April  1998  to  identify  methods  to 
evaluate  and  identify  successful 
mechanisms  to  increase  donating 
consent.  In  view  of  the  every-widening 
gap  between  the  number  of  people 
waiting  for  organ  transplants  and  the 
number  of  organs  available,  further 
delay  in  passing  a  regulation  to  alleviate 
this  crisis  is  unacceptable. 

Regulatory  Flexibility 

Comment:  Many  commenters  warned 
against  promulgating  a  final  regulation 
that  is  too  prescriptive.  They 
emphasized  that  what  is  needed,  above 
all,  is  flexibility  to  design  protocols  to 
meet  needs  of  local  communities,  rather 
than  a  "one-size-fits-all"  regulation 
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which  defines  potential  donor  and  the 
protocols  for  notification  and  referral  for 
the  entire  coxintry.  One  conunenter 
pointed  out  that  such  flexibility  allows 
for  look-back  data  and  new  research  to 
be  incorporated  into  hospitals'  policies. 

Response:  We  agree  with  these 
commenters  and  have  used  this 
viewpoint  to  guide  our  development  of 
the  final  rule.  For  example,  it  allows  the 
OPO  to  determine  medical  suitabiUty  in 
light  of  the  most  recent  transplantation 
research  and  the  needs  of  transplant 
recipients,  surgeons,  and  hospitals.  The 
final  rule  requires  collaboration  between 
the  hospital  and  the  OPO  in  informing 
families  of  potential  donors  of  their 
donation  options  because  the  evidence 
is  overwhelming  that  involvement  of  the 
OPO  in  the  consent  process  is  critical. 
We  believe  however,  it  is  best  for 
hospitals  and  OPOs  to  have  the 
flexibility  to  design  a  protocol  for 
informing  famiUes  that  takes  into 
account  circiunstances  in  each 
commvmity.  Finally,  the  final  rule 
allows  hospitals,  OPOs.  and  tissue  and 
eye  banks  the  flexibility  to  adapt  best 
practices  in  the  areas  of  death  record 
reviews  and  education  of  hospital  staff 
to  suit  the  circvmistances  in  their  local 
communities. 

Medical  Suitability 

Comment:  One  commenter  suggested 
there  should  be  Federal  baseline  criteria 
for  defining  potential  donors,  with 
HCFA  setting  minimum  standards, 
including  tests,  required  for  an 
individual  to  donate  an  organ.  Hospitals 
and  OPOs  could  be  more  exacting,  but 
could  not  fall  below  the  Federal 
standard.  Another  commenter  called  for 
a  national  conference  to  determine  the 
broadest  possible  definition  based  on 
national  need  and  the  varying 
acceptance  criteria  of  transplant 
surgeons  and  institutions.  For  example, 
commenters  suggested  variously  that 
"potential  donor"  should  be  defined  as 
a  patient  who  is  brain  dead  and  heart 
beating  or  any  patient  on  a  ventilator. 

Response:  We  believe  these 
commenters  are  seeking  a  Federal 
definition  for  medically  suitable  donors, 
rather  than  a  Federal  definition  for 
potential  donors.  Generally,  a  definition 
for  potential  donors  is  designed  to  cast 
a  wide  net  by  defining  potential  donors, 
for  example,  as  all  hospital  deaths  or  all 
patients  on  ventilators.  By  making  the 
pool  of  potential  donors  so  large.  OPOs 
ensure  that  no  medically  suitable 
donors  are  missed.  However,  many,  if 
not  most,  of  the  potential  donors  in  this 
large  pool  will  not  be  medically  suitable 
to  be  actual  donors. 

We  are  reluctant  to  impose  a  Federal 
standard  for  medically  suitable  donors. 


Some  OPOs,  for  example,  the  Loviisiana 
Organ  Procurement  Agency,  have 
experimented  with  expanded  criteria  for 
determining  medically  suitable  donors, 
with  good  results.  However,  transplant 
hospitals  vary  in  their  willingness  and 
ability  to  transplant  organs  fi'om 
potential  donors  with  particular  medical 
conditions  or  from  donors  who  are  past 
a  certain  age.  At  one  time,  most  organ 
donors  were  age  45  or  younger;  now 
some  transplant  hospitals  are 
transplanting  livers  from  80-year-old 
donors.  According  to  the  Organ 
Procurement  and  Transplantation 
Netvirork  contractor,  the  33  percent 
increase  in  cadaveric  donors  between 
1988  and  1996  is  primarily  due  to  the 
increase  in  donors  ages  50  and  over. 
Cadaveric  donors  age  50  and  over 
increased  from  12  percent  in  1988  of  all 
cadaveric  donors  to  27  percent  in  1996. 
[United  Network  for  Organ  Sharing  1997 
Scientific  Registry  and  Organ 
Procurement  and  Transplantation 
Network  Annual  Report]  Some 
transplant  hospitals  will  consider 
organs  from  donors  with  any  medical 
condition  other  than  metastatic  cancer 
or  HTV;  other  transplant  hospitals  are 
more  restrictive. 

It  is  likely  that  as  transplantation 
research  continues,  the  abibty  of 
medical  professionals  to  obtain  and 
transplant  organs  from  patients  once 
considered  medically  imsuitable  will 
grow.  Therefore,  since  the  definition  of 
medically  suitable  donor  will  likely  be 
broadened  in  the  future,  we  believe  it 
would  be  inappropriate  to  impose  a 
regulatory  definition. 

Comment:  One  commenter  stated  that 
in  order  to  determine  if  a  potential 
donor  is  medically  suitable  to  be  a 
donor,  it  may  be  necessary  for  the  OPO 
to  examine  the  body,  conduct  tests, 
review  medical  records,  and  obtain 
medical  information  from  the  family 
and  physician.  The  conunenter  said  that 
hospitals  have  expressed  concern  that 
this  violates  laws  governing  patient 
privacy  and  confidentiality  of  medical 
records  and  asked  us  to  emphasize  that 
the  authority  to  do  so  is  impUdt  in  the 
law. 

Response:  We  agree  with  the 
commenter  that  the  OPO  may  examine 
the  body  of  the  potential  donor  and  his 
or  her  medical  records  and  conduct  the 
tests,  inquiries,  and  investigations  that 
are  necessary  to  determine  if  the 
potential  donor  would  be  medically 
suitable  to  be  a  donor.  The  Public 
Health  Service  Act  section  371,  42 
U.S.C.  274  specifies  that  OPOs  must 
arrange  for  the  acquisition  and 
preservation  of  donated  organs  and 
provide  quality  stfmdards  for  the 
acquisition  of  organs  which  are 


consistent  with  the  standards  adopted 
by  the  OPTN  under  section  372(b)(2)(E), 
including  arranging  for  testing  with 
respect  to  preventing  the  acquisition  of 
organs  that  are  infected  with  the 
etiologic  agent  for  acquired  immune 
deficiency  syndrome.  Section  371  of  the 
Act  also  specifies  that  OPOs  must 
arrange  for  the  appropriate  tissue  typing 
of  donated  organs.  Certainly,  after 
receipt  of  consent  for  donation  from  the 
potential  donor's  family,  it  would  be 
necessary  for  the  OPO  to  examine  the 
body  of  the  potential  donor,  conduct 
tests,  review  medical  records,  and 
obtain  medical  information  from  the 
family  and  physician  in  order  to 
accomplish  the  requirements  of  section 
371  of  the  Act.  Therefore,  after  receipt 
of  consent,  we  believe  the  authority  to 
conduct  testing,  review  medical  records, 
and  gather  other  medical  information 
needed  to  determine  the  medical 
suitability  of  the  potential  donor  is 
implicit  in  the  law. 

OPO  Conditions  of  Coverage 

Comment:  Some  commenters  had 
suggestions  for  changes  in  the  OPO 
procedural  standards  in  the  regulations 
governing  OPOs.  such  as  requiring 
OPOs  to  refer  potential  tissue  donore  to 
eye  banks  and/or  tissue  banks. 

Response:  We  are  not  making  changes 
to  the  OPO  conditions  of  coverage  here, 
as  the  OPO  conditions  of  coverage  are 
not  within  the  purview  of  this 
regulation.  However,  we  will  retain  the 
comments  for  reference  and  continue  to 
review  the  OPO  requirements  with  a 
view  toward  improving  their 
effectiveness.  In  addition,  we  would 
point  out  that  the  OPO  conditions  of 
coverage  do  require  OPOs  to  "have 
arrangements  to  cooperate  with  tissue 
banks  for  the  retrieval,  processing, 
preservation,  storage,  and  distribution  of 
tissues  as  may  be  appropriate  to  assure 
that  all  usable  tissues  are  obtained  from 
potential  donors."  [42  CFR  486.306(1)1 
Because  this  final  rule  does  establish 
OPOs  as  the  default  gatekeepers  for 
referral  of  tissues  and  eyes,  we  will 
regard  very  seriously  the  failure  of  any 
OPO  to  refer  promptly  all  potential 
tissue  and  eye  donors  to  the  tissue  and 
eye  bank(s)  specified  by  the  hospital. 

Comment:  One  commenter  cited 
"anecdotal  evidence"  that  managed  care 
organizations,  hospitals,  and  other 
providers  are  reluctant  to  provide 
services  for  patients  with  non- 
survivable  brain  injuries.  The 
commenter  recommended  changing 
HCFA  reimbursement  rules  for  OPOs  to 
allow  costs  related  to  donor  clinical 
assessment  prior  to  declaration  of  death. 
The  commenter  suggested  this  would 
eliminate  a  barrier  to  OPOs'  etirly 
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involvement  writh  the  potential  donor 
and  address  hospital  concerns  regarding 
donation-related  charges  incurred  prior 
to  brain  death. 

Response:  Although  reimbursement  is 
not  within  the  scope  of  this  regulation, 
HCFA  will  be  looldng  into  this  matter 
with  a  view  to  determining  what  steps 
appropriately  can  be  taken  to  ensure 
that  providers'  difficulties  in  obtaining 
reimbursement  for  services  to  patients 
with  non-survivable  brain  injuries  does 
not  become  a  barrier  to  organ  donation. 

Comment:  A  few  commenters 
responded  to  our  request  for  suggestions 
about  how  to  design  or  implement  the 
most  cost-effective  outcome  standard  for 
OPOs  related  to  organ  recovery.  The 
commenters  called  for  a  more  precise 
way  to  measure  potential  donors  for 
comparison  with  actual  donors  so  that 
each  OPO  is  evaluated  in  light  of  its  true 
potential.  Some  commenters  said  that  if 
HCFA  adopts  an  outcome  standard 
based  on  conversion  of  potential  to 
actual  donors,  the  current  performance 
standards  should  be  reviewed  with  a 
view  to  changing  or  eliminating  them. 
Response:  We  agree  that  the  current 
method  of  using  population  to  define 
potential  donors  may  not  reflect 
regional  differences  in  number  and 
cause  of  deaths.  A  recent  GAO  report 
(U.S.  General  Accounting  Office. 
"Alternatives  Being  Developed  to  More 
Accurately  Assess  Performance  (GAO/ 
HEHs-98-26)."  (November  1997)]  noted 
that  unless  OPO  performance  is 
measured  according  to  the  number  of 
potential  donors,  HCFA  cannot 
determine  OPOs'  effectiveness  in 
acquiring  organs.  We  agree  with  the 
conclusions  of  the  GAO  report  and  will 
be  evaluating  two  methods  suggested  by 
the  GAO  for  more  accurately  identifying 
the  number  of  potential  donors  in  an 
OPO's  service  area:  death  record  review 
and  modehng.  We  also  will  be 
evaluating  the  results  of  the  study  of 
death  record  reviews  being  conducted 
by  the  Association  of  Organ 
Procurement  Organizations  in 
conjunction  with  the  American 
Congress  for  Organ  Recovery  and 
Donation  (ACORD)  and  a  methodology 
for  estimating  potential  donors,  which  is 
being  developed  by  Harvard  Medical 
School,  the  Harvard  School  of  Public 
Health,  and  the  Partnership  for  Organ 
Donation.  If  the  current  method  of  using 
population  to  estimate  the  number  of 
potential  donors  in  an  OPO's  service 
area  is  changed,  we  will  review  all  OPO 
conditions  of  coverage  to  determine 
their  appropriateness  in  view  of  that 
change. 

Comment:  One  commenter  suggested 
hospitals  should  be  allowed  to  set 
minimum  credentials  for  OPO 


personnel  working  in  their  hospitals. 
The  commenter  said  surveys  of  donor 
family  satisfaction  and  satisfaction  of 
hospital  personnel  with  OPO  personnel 
should  be  permitted,  and  hospitals 
should  have  the  option  of  terminating 
their  contract  with  the  OPO  if  a 
workable  solution  is  not  found. 

Response:  There  is  nothing  in  the 
regulation  that  precludes  a  hospital 
from  surveying  donor  families  or 
hospital  personnel  to  determine  their 
level  of  satisfaction  with  the  OPO. 
However,  standards  for  OPO  personnel 
are  a  HCFA  responsibility.  [42  CFR 
486.306]  A  hospital  dissatisfied  with  its 
designated  OPO  has  the  option  of 
requesting  a  waiver  bom  HCFA 
permitting  an  agreement  with  an  OPO 
other  than  the  OPO  designated  for  the 
service  area  in  which  the  hospital  is 
located.  To  qualify  for  a  waiver,  the 
hospital  must  submit  data  to  HCFA 
showing  that  the  waiver  is  expected  to 
increase  organ  donations  and  will 
ensure  equitable  treatment  of  patients 
referred  for  transplants  within  the 
service  area  served  by  the  hospital's 
designated  OPO  and  within  the  service 
area  served  by  the  OPO  with  which  the 
hospital  seeks  to  enter  into  an 
agreement. 

Resolution  of  Disputes 

Comment:  Several  commenters 
suggested  there  should  be  a  mechanism 
for  "due  process"  if  there  are 
disagreements  between  OPOs  and 
hospitals  or  between  OPOs  and  tissue 
emd  eye  banks.  One  commenter 
suggested  that  the  rule  should  require 
an  agreement  as  to  the  content  of  the 
protocols  signed  by  both  the  OPO  and 
the  hospital.  The  commenter  suggested 
that  the  Department  should  set  up  a 
system  for  mediating  and,  if  necessary, 
arbitrating  disputes.  In  the  case  of 
arbitration,  the  decision  of  the  Secretary 
would  be  final. 

Response:  We  have  tried  to  structure 
a  final  rule  that  will  encourage  hospitals 
and  OPOs  to  work  together  to  alleviate 
the  critical  shortage  of  organs  for 
transplant.  We  have  included  a 
requirement  that  hospitals  and  OPOs 
work  "collaboratively"  in  advising 
families  of  potential  donors  of  their 
donation  options.  We  have  included  a 
requirement  that  hospitals  work 
"cooperatively"  with  OPOs  and  tissue 
and  eye  banks  in  reviewing  death 
records,  educating  hospital  staff  about 
donation  issues,  and  maintaining 
potential  donors.  We  have  included  a 
requirement  that  the  OPO  consult  with 
a  tissue  and  an  eye  bank  in  developing 
protocols  for  identification  and  referral 
of  tissues  and  eyes.  We  believe  these 
requirements  will  obviate  the  need  for 


dispute  resolution  mechanisms,  such  as 
mediation  or  arbitration.  However, 
based  on  the  correspondence  we  have 
received,  we  understand  that,  in  some 
communities,  relationships  between 
hospitals  and  OPOs  and  between  OPOs 
and  tissue  and  eye  banks  are 
contentious  and  that  collaboration  may 
prove  to  be  difficult. 

We  know  that  hospitals,  OPOs,  and 
tissue  and  eye  banks  share  our  view  that 
organs  and  tissues  are  a  precious 
national  resource  and  that  only  through 
the  collaborative  efforts  of  all  parties 
can  lives  be  saved.  As  one  commenter 
wrote,  "at  risk  in  *   *   *  this  issue  are 
patient  lives  that  could  either  be  saved 
or  be  unnecessarily  lost  by  the  success — 
or  failure — of  hospitals  and  OPOs 
working  together." 

We  will  monitor  donation  rates  and 
OPO  and  hospital  performance  after  this 
rule  becomes  effective.  In  those 
instances  where  tensions  among  the 
actors  in  the  donation  process  are 
hindering  improvements  in  organ 
donation,  we  will  explore  ways  in 
which  we  might  play  a  constructive  role 
in  encouraging  and  facilitating  a 
successful  local  solution. 

Family  Consent  to  Donation 

Comment:  One  commenter  expressed 
concern  that  strengthening  the  role  of 
the  OPOs  in  the  donation  process  will 
encourage  OPOs  to  apply  too  much 
pressure  on  bereaved  families  in  order 
to  meet  HCFA  performance  standards. 
The  commenter  suggested  the  final  rule 
should  address  the  need  for  sensitivity 
toward  families  and  their  religious 
views  and  the  need  for  education  of 
hospital  staff  in  sensitivity  to  families' 
grief.  Another  commenter  cited  OPO 
"quotas"  and  hospitals'  concerns  about 
lack  of  control  as  reasons  why  the  OPO 
should  not  be  involved  with  the 
potential  donor's  family  until  the  family 
has  agreed  to  donation  or  requested 
additional  information  about  donation. 
Response:  We  have  no  evidence  that 
families  of  potential  donors  are  being 
pressured  by  OPO  or  hospital  staff  and 
no  reason  to  befieve  that  this  change  in 
the  hospital  conditions  of  participation 
would  lead  to  such  a  problem.  We  note 
however,  that  the  Rnal  rule  requires 
collaboration  between  the  hospital  and 
OPO  in  informing  families  of  potential 
donors  of  their  donation  options  and 
also  requires  hospitals  to  encourage 
discretion  and  sensitivity  with  respect 
to  the  circumstances,  views  and  beliefs 
of  families  of  potential  donors.  In 
addition,  the  final  rule  both  permits  the 
hospital  to  choose  the  individual  who 
will  initiate  the  request  for  donation  to 
the  family  and  ensiu^s  that  the 
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individual  initiating  the  request  has 
been  educated  in  the  consent  process. 

Although  oiiT  earlier  references  to 
research  on  the  family  consent  process 
emphasize  that  best  practices  lead  to 
improved  consent  rates,  such 
improvement  is  achieved  in  large  part 
through  greater  sensitivity  to  families 
and  their  beUefs,  their  backgrounds,  and 
their  grief.  For  example,  the  interview 
study  cited  earUer  [Dejong  W.  Franz  HG. 
"Requesting  Organ  Donation:  An 
Interview  Study  of  Donor  and  Nondonor 
Families,"  Awerican  Joumcd  of  Critical 
Care  (1998);7:13-23]  discusses  family 
demographic  characteristics,  such  as 
race,  ethnicity,  and  education  and 
concludes,  "This  information  should  be 
used  to  remind  the  health  care  team  to     - 
be  especially  attentive  to  concerns  that 
certain  famiUes  might  have  and  to  take 
special  care  to  meet  the  families' 
informational  and  emotional  needs. 
Healthcare  providers  should  approach 
the  family  with  the  belief  that  a 
donation  is  possible  and  should  take 
steps  to  ensure  the  family  is  treated  with 
respect  and  care." 

The  services  provided  by  Nebraska 
Health  Systems  are  an  example  of  what 
hospitals  and  OPOs  can  do  to  increase 
family  consent  to  donation  while 
providing  emotional  support  and 
counseling  to  grieving  families.  This 
transplantation  facility  offers  a  program 
called  Acute  Bereavement  Services, 
staged  by  organ  recovery  personnel, 
nurse  resource  coordinators,  and 
pastoral  care  staff.  These  individuals  are 
available  at  any  time  to  guide  . 
discussions  with  survivors  concerning 
potential  organ  and  tissue  donation;  act 
as  a  resource  for  family  questions  about 
funeral  arrangements,  coroner 
^  notification,  autopsy  consent,  grief 
resources,  hospital  leave-taking, 
religious  resources,  and  ritual:  act  as  a 
resource  for  staff  questions  about 
notification  of  organ  recovery  staff;  and 
act  as  advocates  for  the  immediate  grief 
needs  of  survivors.  Nebraska  Health 
Systems  instituted  their  Acute 
Bereavement  Services  because  "we 
wanted  to  have  a  positive  impact  on  the 
grieving  process  even  after  our  medical 
responsibilities  to  the  patient  and  family 
ended."  In  1996,  the  Nebraska  Health 
Systems  family  consent  rate  was  75 
percent.  Hospitals  interested  in 
obtaining  more  information  about  Acute 
Bereavement  Services  can  contact 
Nebraska  Health  Systems  at  Box  984075, 
600  South  42nd  St.,  Omaha,  NE  68198- 
4075.  Attention:  Marsha  Morien. 

Comment:  Some  commenters  voiced 
concern  about  the  use  of  the  word 
"discretion"  in  the  text  of  the 
regulation.  The  regulation  requires  that 
hospitals  "encourage  discretion  and 


sensitivity  with  respect  to  the 
circumstances,  views,  and  beliefs  of  the 
famiUes  of  potential  donors." 
Commenters  suggested  there  is  a  risk 
that  in  some  circumstances  the  term 
"discretion"  might  be  used  as  a 
justification  to  avoid  advising  eligible 
families  about  organ  donation  because 
of  a  presumption  on  the  part  of  hospital 
staff  that  the  family  would  not  be 
receptive  because  of  their  intense  grief, 
socioeconomic  status,  race,  or  rehgion. 
The  commenter  cited  a  study  that  found 
minority  families,  particularly  African 
Americans,  were  less  likely  to  be  asked 
about  the  option  of  donation.  The 
commenter  suggested  this  might  be  due 
to  hospital  staff  perception  that  ethnic 
minorities  are  opposed  to  donation, 
despite  ample  evidence  that  minorities 
donate  in  significant  numbers.  One  OPO 
commented  that  the  greatest 
impediment  to  donation  is  a  hospital's 
conclusion  that  consent  carmot  be 
obtained.  The  OPO  stated,  "In  such  a 
situation,  the  OPO  has  lost  a  potential 
donor  without  ever  being  afforded  the 
opportunity  to  act." 

Response:  Our  use  of  the  term 
"discretion"  in  the  text  of  the  regulation 
reflects  the  statute's  use  of  that  term  in 
section  1138{a)(l)(A)(ii)  of  the  Act. 
However,  we  are  grateful  for  an 
opportimity  to  point  out  that  our  use  of 
the  term  "discretion"  in  the  text  of  the 
regulation  should  not  be  construed  to 
mean  that  hospital  staff  should,  under 
any  circiunstances.  make  a  judgment 
that  certain  families  should  not  be 
approached  about  donation.  The 
hospital  staffs  perception  that  a  family's 
grief,  race,  ethnicity.  reUgion.  or 
socioeconomic  backgroimd  would  prove 
a  barrier  to  donation  should  never  be 
used  as  a  reason  not  to  approach  the 
family.  We  cannot  emphasize  too 
strongly  that  all  families  of  potential 
donors  must  be  advised  about  their 
donation  options. 

Comment:  Many  commenters  strongly 
supported  our  language  regarding 
notification  of  donor  families.  Many 
mentioned  the  research  that  shows  that 
highest  family  consent  rates  are 
obtained  when  OPOs  and  hospitals 
collaborate.  One  OPO  reported  an  87 
percent  consent  rate  when  OPO  staff 
and  hospital  staff  collaborate  in  the 
request  to  the  family  and  a  38  percent 
consent  rate  when  the  hospital  staff 
approach  the  family  alone.  Some 
commenters  emphasized  that  hospital 
staff  should  be  free  to  continue  to 
participate  in  advising  famiUes  of  their 
donation  options.  However,  one 
commenter  suggested  that  if  hospital 
staff  consent  rates  differ  markedly  from 
OPO  staff  consent  rates,  the  hospital 
should  be  required  to  return  consent 


responsibility  to  the  OPO  or  provide 
training  to  hospital  staff.  Some 
commenters  recommended  that  the 
regulation  specify  that  only  trained 
persormel  {whether  OPO  or  hospital 
staffl  are  permitted  to  advise  families  of 
potential  donors  of  their  donation 
options.  One  commenter  pointed  out 
that  in  Pennsylvania,  which  has  a 
routine  referral  law,  hospital  persormel 
can  become  designated  requestors  only 
after  undergoing  training  by  the  OPO. 

Response:  We  appreciate  the 
commenters'  support  for  the  final  rule's 
emphasis  on  collaboration  in  notifying 
families  of  potential  donors  of  their 
options  for  donation.  Research  has 
shown  best  practices  include 
peirticipation  of  both  OPO  personnel 
and  hospital  staff  in  the  process,  with 
the  actual  request  for  donation  made  by 
OPO  persormel.  We  encourage  hospitals 
and  OPOs  to  consider  these  best 
practices  when  determining  how  this 
process  will  occur.  We  agree  with  the 
commenters  who  suggested  that  only 
personnel  trained  in  the  consent  process 
be  permitted  to  approach  families  with 
a  request  for  donation,  and  we  have 
included  that  provision  in  the  final 
regulation.  We  have  also  modified  the 
text  of  the  regulation  to  make  it  clear 
that  hospitals  have  discretion  in 
determining  who  will  initiate  the 
request  for  donation. 

Comment  Some  commenters 
suggested  further  strengthening  the  rule 
by  giving  the  OPOs  even  more  control 
over  the  process.  For  example,  one 
commenter  suggested  the  rule  be 
strengthened  to  give  OPOs  the  sole 
responsibility  for  initiation  of  the 
request  for  organs  or  tissues.  The 
commenter  mentioned  that  currently 
OPOs  are  being  held  accountable  by  the 
Federal  government  but  have  not  been 
given  the  tools  to  increase  donation 
rates.  Several  commenters  urged  us  to 
eliminate  the  requirement  for 
collaboration  between  the  OPOs  and  the 
hospital  in  the  consent  process  and 
make  it  clear  that  only  OPO  staff  should 
be  permitted  to  approach  the  family 
about  donation. 

Response:  We  are  sympathetic  to  the 
commenters'  point  of  view.  OPOs  have 
been  in  the  difficuh  position  of  having 
to  meet  specific  performance  standards 
for  organs  donated  and  transplanted, 
while  at  the  same  time  having  less  than 
total  control  over  the  donation  and 
transplantation  processes.  However,  we 
disagree  that  only  OPOs  should  be 
permitted  to  advise  famiUes  of  potential 
donors  of  their  donation  options.  As 
stated  elsewhere  in  this  preamble, 
studies  show  that  the  highest  family 
consent  rates  are  a  result  of 
collaboration  between  OPOs  and 
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hospitals.  The  participation  of  hospital 
staff  is  critical  both  to  ensure  that  a 
family  understands  and  accepts  the 
brain  death  of  the  potential  donor  and 
to  provide  compassionate  support  to  the 
family.  A  1987  study  of  donor  family 
perspectives  concluded  that  the  hospital 
nursing  staff  are  in  the  best  position  to 
have  a  positive  effect  on  donor  families' 
attitudes  toward  their  donation 
experiences  and,  ultimately,  as  families 
share  their  experiences  with  family  and 
friends,  in  the  future  availability  of 
organs  for  transplant.  [Bartucci,  MR. 
"Organ  Donation:  A  Study  of  the  Donor 
Family  Perspective."  Journal  of 
Neuroscience  Nursing.  1987;  19:305- 
309]  The  final  rule  gives  OPOs 
considerably  more  control  over  the 
donation  process  while  at  the  same  time 
encouraging  collaborative  relationships 
between  OPOs  and  hospitals. 

Death  Record  Reviews 

Comment:  Many  commenters  strongly 
supported  the  requirement  for  death 
record  reviews.  One  commenter,  a 
hospital  association  from  a  State  with  a 
routine  referral  law,  suggested  that 
death  record  reviews  be  performed  only 
by  licensed  OPOs.  Another  commenter 
encouraged  us  to  take  the  next  step  by 
providing  support  and  resources  to 
allow  compilation  of  medical  records 
review  data  in  a  centralized  database, 
and  by  accelerating  the  development 
and  application  of  methods  to 
accurately  estimate  underlying  donor 
potential  in  hospitals  and  OPOs. 

Response:  We  agree  that  death  record 
reviews  are  an  essential  component  of 
this  final  rule.  We  expect  that  requiring 
hospitals  to  cooperate  with  OPOs,  tissue 
banks  and  eye  banks  in  reviewing  death 
records  will  allow  the  OPOs,  tissue 
banks  and  eye  banks  the  opportunity  to 
review  death  records  to  determine 
donor  potential,  monitor  hospital 
compliance,  and  identify  areas  where 
education  in  a  hospital's  organ  donation 
procedures  is  needed.  The  final  rule 
will  permit  the  hospital,  OPO,  tissue 
bank,  and  eye  bank  to  determine  who 
will  perform  the  death  record  reviews. 
Providing  resources  for  compilation  of 
medical  records  review  data  is  beyond 
the  scope  of  this  regulation.  However, 
we  are  interested  in  a  further 
exploration  of  how  such  a  database 
could  be  useful  in  increasing  organ 
donation.  We  are  currently  considering 
various  methods  for  estimating  dunor 
potential  and  are  also  awaiting  the 
outcome  of  a  review  of  hospital  death 
records  being  conducted  by  the 
Association  of  Organ  Procurement 
Organizations  in  conjunction  with  the 
ACORD. 


Comment:  A  few  commenters  were 
concerned  that  giving  outside  agencies 
access  to  death  records  would  be 
disruptive  or  would  jeopardize  patient 
confidentiality. 

Response:  In  requiring  hospitals  to 
work  cooperatively  with  OPOs.  tissue, 
and  eye  banks  in  performing  death 
record  reviews,  we  are  confident  that  a 
system  can  be  worked  out  among  all 
parties  to  minimize  disruptions. 
Likewise,  we  would  expect  that  all 
parties  can  come  to  an  agreement  on  the 
protocols  that  will  be  used  both  to 
perform  death  record  reviews  and 
analyses.  We  also  expect  all  parties 
involved  to  use  the  resulting  data  in  a 
maimer  that  ensures  patient 
confidentiality  is  not  threatened.  Note 
that  both  hospital  and  OPO  regulations 
require  hospitals  and  OPOs  to  have 
procedures  for  ensuring  the 
confidentiahty  of  patient  records. 
Hospitals  and  OPOs  must  ensure  that 
unauthorized  individuals  cannot  gain 
access  to  or  alter  patient  records. 
Hospitals  and  OPOs  must  also  ensure 
that  original  medical  records  are 
released  only  in  accordance  with 
Federal  or  State  laws,  court  orders,  or 
subpoenas.  [See  42  CFR  482.24(b)(3) 
and  42  CFR  486.306(o).l  We  believe  that 
sufficient  safeguards  exist  in  Federal 
and  State  law  to  protect  the 
confidentiality  of  hospital  death 
records. 

Comment:  One  commenter  asked  that 
HCFA  provide  explicit  authority  for 
OPOs  to  conduct  audits  of  hospital 
organ  and  tissue  donation  performance 
to  be  provided  upon  request  to  HCFA  or 
the  Joint  Commission  on  Accreditation 
of  Health  Care  Organizations. 
Confidentiality  would  be  assured  as  a 
condition  of  OPO  designation. 

Response:  Although  this  regulation 
does  not  give  OPOs  specific  authority  to 
conduct  death  record  reviews,  it  does 
require  that  hospitals  work 
cooperatively  with  their  OPOs  in 
reviewing  death  records.  This  means 
that  a  hospital  must  develop  a  protocol 
which  permits  the  OPO  access  to  death 
record  information  that  will  allow  the 
OPO  to  assess  the  hospital's  donor 
potential,  assure  that  all  deaths  or 
imminent  deaths  are  being  referred  to 
the  OPO  in  a  timely  manner,  and 
identify  areas  where  both  OPO  and 
hospital  staff  performance  might  be 
improved. 

General  Comments 

Comment:  One  commenter  dted 
"concerns  in  the  medical  community" 
about  the  broad  language  of  the 
proposed  rule  and  the  possibility  that 
luiintended  and  imanticipated  actions 
could  be  taken.  The  commenter 


suggested  that  we  hold  meetings  with 
interested  parties  to  assess  their 
understanding  of  the  language  and 
request  suggestions  for  clarifying  the 
proposed  rule. 

Response:  We  carefully  considered  all 
comments  we  received  from  hospital 
and  medical  associations;  tissue  and  eye 
banks  and  their  professional 
organizations;  transplant  and  donor 
organizations;  OPOs;  and  other 
organizations  and  individuals.  In 
addition,  we  have  tried  to  be  quite 
specific  in  this  preamble  in  our 
discussions  of  the  meaning  of  the 
regulation  text  and  in  our  suggestions 
for  implementation. 

Comment:  Some  hospital  associations 
expressed  concern  that  OPOs  would 
estabhsh  policies  that  are  unworkable 
because  the  proposed  rule  provides  no 
guidance  to  OPOs  about  the  policies 
they  should  establish.  The  hospital 
associations  gave  as  an  example,  the 
proposed  requirement  that  the  hospital 
assure  that  the  family  of  each  potential 
donor  knows  of  its  option  to  donate  or 
decline  to  donate  organs  or  tissues. 
They  suggested  that  if  an  OPO  defined 
potential  organ  donor  as  any  patient 
who  dies,  the  hospital  would  be 
required  to  inform  the  families  of  all 
deceased  patients  of  their  donation 
options  even  if  it  knew  the  patients 
were  not  medically  suitable  to  be 
donors. 

Response:  We  believe  the  final  rule's 
emphasis  on  cooperation  and 
collaboration  between  hospitals  and 
OPOs  will  ensure  protocols  are 
developed  and  implemented  that  will 
function  efficiently  for  both  hospitals 
and  OPOs.  In  addition,  since  OPOs  must 
meet  regulatory  performance  standards, 
it  certainly  is  in  their  best  interests  to 
establish  policies  that  are  workable. 

Comment  One  commenter  stated  that 
the  key  to  success  of  protocols  for 
defining  and  referring  donors  will  be 
ensuring  that  the  burden  on  hospitals  to 
carry  out  the  protocols  is  not  unduly 
heavy.  The  commenter  suggested  there 
should  be  some  latitude  in  local 
protocols  but  that  all  protocols  should 
strive  to  meet  three  criteria:  (1)  Ensuring 
that  no  medically  suitable  potential 
organ  donor  is  missed;  (2)  minimizing 
the  number  of  non-eUgible  cases  that  are 
referred;  and  (3)  ensuring  referral  well 
before  discontinuation  of  vendlation 
and  cardiac  arrest.  Others  echoed  the 
third  criterion  in  asking  us  to  clarify 
that,  whenever  possible,  referrals  should 
be  made  when  death  is  imminent  to 
ensure  that  brain-dead  or  near  brain- 
dead  patients  are  maintained  until  a 
referral  is  made  and  are  not  referred  to 
the  OPO  after  mechanical  support  has 
been  discontinued. 
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Response:  We  agree  with  the 
commenters'  first  and  third  criteria  and 
believe  the  final  rule  will  achieve  these 
goals.  OPOs  are  the  entities  familiar 
with  the  parameters  for  transplantable 
organs  used  by  transplant  hospitals  and 
surgeons.  Routine  referral  coupled  with 
the  OPO's  determination  of  medical 
suitability  increases  the  Ukelihood  that 
no  medically  suitable  potential  donors 

are  missed. 

The  requirement  for  timely  referral  at 
death  or  when  death  is  imminent  means 
that  hospitals  must  make  referrals  both 
before  a  potential  donor  is  removed 
from  ventilator  and  while  the  potential 
donor's  organs  are  still  viable.  Timely 
referral  also  means  that  the  hospital 
must  notify  the  OPO  about  potential 
donors  early  enough  in  the  process  to 
allow  sufficient  time  for  the  family  of 
the  potential  donor  to  make  an  informed 
decision  about  donation.  We  added 
these  requirements  to  the  final  rule  to 
minimize  the  possibiUty  that  organs  will 
be  lost  to  medical  complications.  One 
recent  study  noted  that  without 
aggressive  support,  cardiac  arrest  occurs 
in  20  percent  of  potential  donors  within 
6  hours  after  the  declaration  of  brain 
death  and  in  50  percent  of  donors 
within  24  hours.  The  authors  conclude 
that  delays  in  referrals  may  reduce  the 
availabihty  of  organs  since 
hemodynamic  instabiUty  and  cardiac 
arrest  can  develop  relatively  soon  after 
brain  death  and  emphasize  that  early 
identification  and  intervention  are 
crucial  for  the  successful  recovery  of 
organs.  [Hauptman  PJ,  O'Connor  KJ. 
"Medical  Progress:  Procurement  and 
Allocation  of  Solid  Organs  for 
Transplantation,"  New  England  Journal 
of  Medicine;  336:422-431] 

With  respect  to  the  commenters' 
second  suggested  criterion,  we  would 
prefer  also  to  minimize  the  referrals  of 
potential  donors  later  determined  not  to 
be  medically  suitable.  We  beUeve  such 
an  approach  is  impUcit  in  our  current 
regulation  which  permits  hospitals  to 
develop  protocols  for  potential  donors 
and  refer  only  those  cases  to  OPOs. 
However,  as  discussed  previously,  this 
approach  has  resulted  in  a  significant 
percentage  of  potential  donors  not  being 
identified. 

Comment  Some  commenters 
suggested  we  include  provisions  and 
funding  for  public  education,  which 
could  be  a  cooperative  effort  by  the 
OPOs  and  hospitals.  One  commenter 
questioned  the  need  for  any  of  the 
provisions  in  the  proposed  rule  and 
implied  the  best  way  to  increase  the 
donation  rate  is  to  educate  the  pubUc. 

Response:  We  agree  with  the 
commenters  that  puWic  education  about 
organ  donation  is  important  and  a 


variety  of  efforts  have  been  and  will  be 
needed  to  enhance  pubUc  i  wareness  of 
the  benefits  of  organ  donation.  The 
Department  of  Health  and  Human 
Services  launched  the  National  Organ 
and  Tissue  Donation  Initiative  with 
dozens  of  partners  in  December  1997. 
One  of  the  three  goals  of  the  initiative 
is  to  build  pubhc  awareness  about  the 
essential  role  of  families  in  consenting 
to  donation.  The  initiative  features  the 
Coalition  on  Donation's  message, 
"Organ  and  Tissue  Donation:  Share  your 
life.  Share  your  decision"  to  underscore 
the  need  for  family  discussion  about 
donation.  The  Department  also  has  a 
new  site  on  the  Internet  at  http:// 
www.organdonor.gov  to  provide  up-to- 
date  information  to  the  public  about 
organ  and  tissue  donation  and 
transplantation. 

However,  we  do  not  beheve  we 
should  rely  exclusively  on  that  as  a 
strategy  to  increase  donation.  If 
hospitals  do  not  identify  potential 
donors,  if  families  of  potential  donors 
are  not  asked  to  donate,  or  if  those 
families  are  asked  in  a  way  that  is 
unlikely  to  lead  to  their  consent  for 
donation,  then  public  support  for  organ 
donation  is  immaterial. 

Comment.  Several  commenters 
suggested  we  expand  the  definition  of 
organ  to  include  small  bowel  or 
intestine. 

Response:  We  will  not  expand  the 
definition  of  organ  at  this  time.  Before 
moving  forward,  we  will  need  to  assess 
fully  the  policy  considerations  of 
expanding  the  definition  of  organ  to 
include  small  bowel  or  intestine. 
However,  we  will  retain  these 
comments  with  a  view  toward 
consideration  of  expanding  the 
definition  of  organ  in  a  future 
regulation. 

Comment  A  rural  hospital  suggested 
we  take  into  account  rural  frontier  areas 
when  finalizing  the  regulation.  They 
pointed  out  that  their  closest  tertiary 
facility  is  300  miles  away.  Another 
commenter  recommended  an  exemption 
from  the  regulation  for  hospitals 
without  potential  donors,  such  as  those 
faciUties  that  lack  ventilator  support 
capabilities,  do  not  have  ICUs  and  do 
not  provide  trauma,  neurology  or 
neurosurgery  services. 

Response:  We  do  not  intend  to 
establish  exemptions  for  particular 
types  of  hospitals  at  this  time.  We  do 
not  believe  routine  referral  will  be 
burdensome  to  these  small  hospitals, 
and  we  beUeve  that  the  information 
provided  to  the  OPOs  through  the 
referral  calls  made  by  these  hospitals 
may  prove  to  be  useful  for  organ,  tissue, 
or  eye  donation. 


Comment  A  commenter  pointed  out 
that  studies  have  shown  that  transplant 
hospitals  as  a  group  are  no  more 
effective  in  organ  donation  than  non- 
transplant  hospitals.  The  commenter 
recommended  an  extra  level  of  donation 
accountability  for  transplant  hospitals. 

Response:  We  believe  the 
requirements  contained  in  the  final  rule 
will  maximize  the  number  of 
transplantable  organs  yielded  by  every 
hospital,  making  it  unnecessary  to  have 
a  different  level  of  accountability  for 
transplant  hospitals.  We  agree  that 
transplant  hospitals  should  be 
especially  active  in  identifying  potential 
donors.  However,  we  intend  to  hold  all 
hospitals  to  the  same  level  of 
accountability,  that  is,  to  use  their  best 
efforts  to  respond  to  the  critical  organ 
shortage. 

Comment  Three  commenters 
described  proposed  regulations  or 
existing  laws  in  their  States  that  require 
hospitals  to  develop  their  own  protocols 
for  organ  donation.  The  commenters 
expressed  concern  that  the  proposed 
rule  is  in  conflict  with  those  State  laws 
because  it  would  remove  a  hospital's 
authority  under  State  law  to  determine 
a  potential  donor's  medical  suitability. 

Response:  We  do  not  believe  the  final 
rule  is  in  conflict  with  the  spirit  of  the 
State  legislation  described  by  the 
commenters,  which  appears  to  have 
been  written  for  the  purpose  of 
increasing  organ  donation.  We  note  that 
in  the  1980s,  44  States  and  the  District 
of  Columbia  passed  legislation  designed 
to  increase  organ  donation  by  requiring 
hospitals  to  develop  protocols  for 
identifying  potential  organ  donors  and 
informing  families  of  their  option  to 
donate,  and  it  is  clear  from  the  research 
on  potential  donors  that  have  not  been 
identified  by  hospitals  that  the  laws 
have  been  inadequate.  In  response. 
States  have  begun  to  pass  routine 
referral  laws.  We  would  also  point  out 
that  the  Federal  regulation  would 
supersede  both  State  law  and  State 
regulations  to  the  extent  that  it  presents 
otherwise  irreconcilable  conflicts  with 
State  policies. 

Comment:  One  commenter  had 
several  questions  related  to  how  various 
issues  should  be  handled  in  cases  where 
two  or  more  OPOs  are  operating  in  the 
same  area,  such  as  whether  hospitals 
would  be  responsible  for  two  or  more 
sets  of  criteria  from  these  OPOs. 

Response:  The  regulations  at  42  CFR 
Part  486,  Conditions  for  Coverage  for 
Organ  Prociu^ment  Organizations, 
specifically  §  486.316,  states  that  HCFA 
designates  only  one  OPO  per  service 
area.  A  hospital  must  enter  into  an 
agreement  only  with  the  OPO 
designated  to  serve  the  area  in  which 
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the  hospital  is  located  unless  HCFA  has 
granted  the  hospital  a  waiver.  Thus,  a 
hospital  would  never  be  permitted  nor 
required  to  have  an  agreement  with 
more  than  one  OPO  at  a  time. 

Hospitals'  Provision  of  Transplant  Data 
and  Hospital  Accountability 

Comment:  Several  commenters  urged 
us  not  to  add  outcome  standards  to  the 
regulation  because  they  would  be  too 
prescriptive.  One  commenter  suggested 
individual  hospitals  should  decide 
whether  they  need  to  monitor  their 
outcomes. 

Response:  This  regulation  does  not 
include  numerical  organ  donation  goals 
for  hospitals. 

Comment:  An  OPO  pointed  out  that  a 
hospital  cannot  (except  with  HHS 
approval)  choose  its  OPO  and  is  at  the 
mercy  of  how  well  the  OPO  performs. 
The  commenter  suggested  that  to  ensure 
hospitals'  cooperation  and  to  ensure 
they  are  not  evaluated  on  the  basis  of 
their  OPOs'  performance,  a  provision  be 
added  to  the  final  rule  that  states  a 
hospital  has  met  its  obligations  under 
section  1138  of  the  Act  if  it  has  entered 
into  an  agreement  with  an  OPO 
designated  by  HCFA,  the  OPO  certifies 
that  the  hospital  has  complied  with  the 
agreement  and  protocols,  and  the 
hospital  has  authorized  the  OPO  to 
determine  medical  suitability  and  to 
make  requests  for  donation. 

Response:  We  see  no  need  to  include 
this  specific  language  in  the  regulation. 
However,  we  would  agree  that  if  a 
hospital  has  met  the  requirements  in  the 
regulation,  then  it  is  likely  the  hospital 
has  met  its  obligations  under  section 
1138  of  the  Act,  regardless  of  whether 
the  OPO's  performance  has  been 
satisfactory  or  unsatisfactory.  Meeting 
the  requirements  of  the  regulation 
include,  but  are  not  Umited  to,  referring 
all  deaths  to  the  OPO  and  ensuring  that 
the  family  of  every  potential  donor 
determined  by  the  OPO  to  be  medically 
suitable  for  donation  has  been  advised 
of  its  donation  options  by  an  OPO 
representative  or  a  designated  requestor. 

Comment:  One  commenter  suggested 
oversight  of  the  hospitals'  actual 
participation  in  the  process,  which 
could  be  assiu^d  through  death  record 
reviews,  audit  results,  or  other  record 
keeping  to  demonstrate  the  hospitals' 
level  of  compliance.  The  commenter 
added  that  this  should  be  enforced  by 
Medicare  surveyors,  and  a  second 
commenter  urged  us  to  discuss  our 
plans  for  educating  surveyors  to  ensure 
that  hospitals  will  work  assiduously  to 
meet  organ  donor  identification,  referral 
and  other  related  requirements.  Another 
commenter  suggested  that  hospitals  be 
required  to  maintain  records  of  a  quality 


improvement  process  that  supports  its 
protocols.  One  commenter  stated  that 
they  would  support  ihe  inclusion  of  an 
assessment  of  organ  donation 
procedures  as  part  of  a  hospital's  overall 
quality  assessment  and  performance 
improvement  process.  The  commenter 
added  that  such  a  provision  would 
estabHsh  a  hospital's  accountability  for 
actions  it  can  control.  Some  commenters 
recommended  including  performance 
standards  for  hospitals  to  measure  the 
variance  between  the  number  of 
potential  donors,  referrals,  and  actual 
donations.  The  commenters  added  that 
OPOs  should  participate  in  developing 
performance  indicators  based  on 
documented  best  practices. 

Response:  Surveyors  and  HCFA 
regional  offices  will  oversee  compliance 
with  the  requirements  of  this  regulation. 
However,  surveyor  procedures  are 
beyond  the  scope  of  this  regulation.  The 
proposed  rule  for  the  hospital 
conditions  of  ptulicipation  does  not 
propose  a  specific  set  of  quaUty 
indicators  or  objective  performance 
measures  be  used.  Instead,  each  hospital 
would  be  allowed  flexibiUty  to  identify 
its  own  measures  of  performance  for  the 
activities  it  identifies  as  priorities  in  its 
quality  assessment  and  performance 
improvement  strategy.  We  recommend 
that  every  hospital  make  organ  donation 
one  of  its  priorities  for  quaUty 
assessment  and  performance 
improvement.  Death  record  reviews  are 
a  powerful  tool  hospitals  can  use  in 
their  quality  assessment  and 
performance  improvement  strategies.  In 
addition,  we  strongly  recommend  that 
OPOs  perform  death  record  reviews  and 
advise  hospitals  of  any  failiue  to 
identify  or  refer  potential  donors  or  to 
advise  families  of  potential  donors  of 
their  donation  options. 

Comment:  Many  commenters 
suggested  that  the  proposed  rule  must 
be  strengthened  to  hold  hospitals 
accountable  if  they  do  not  cooperate 
with  OPOs.  Several  commenters  stated 
that  the  language  of  the  proposed  rule 
falls  short  of  requiring  hospital  staff  to 
cooperate  with  the  OPO.  One 
commenter  suggested  that  we  strengthen 
the  language  related  to  termination  of 
participation  in  Medicare  and  Medicaid 
if  a  hospital  does  not  cooperate.  Another 
commenter  added,  "We  do  not  see  how 
these  proposed  regulations  wdll  make  a 
hospital  v«th  a  "lukewarm"  interest  in 
donation  become  more  actively 
involved  in  the  process." 

Response:  We  believe  the  language  of 
the  final  rule  is  unequivocal  in  requiring 
a  hospital  to  refer  all  deaths  to  the  OPO 
or  a  third  party  designated  by  the  OPO, 
collaborate  with  the  OPO  in  assuring 
that  families  of  potential  donors  are 


advised  of  their  donation  options,  and 
cooperate  with  the  OPO  and  tissue  and 
eye  banks  in  reviewing  death  records 
and  educating  hospital  staff  in  donation 
issues.  This  regulation  is  part  of  the 
conditions  for  hospital  participation  in 
the  Medicare  and  Medicaid  programs. 
Therefore,  a  hospital  will  jeopardize  its 
Medicare  and  Medicaid  certification 
should  it  fail  to  meet  the  requirements 
fisted  in  the  regulation. 

Hospital  Tmnsplant  Data 

Comment:  We  received  many 
comments  about  the  requirement  in  the 
proposed  rule  for  transplant  hospitals  to 
provide  transplant-related  data.  Several 
commenters  pointed  out  that  the  text  of 
the  proposed  rule  specifies  that  the  data 
must  be  provided  to  the  Organ 
Procurement  and  Transplantation 
Network,  the  Scientific  Registry,  the 
OPOs,  and  the  Department  of  Health 
and  Human  Services,  whereas  the 
preamble  language  specifies  that  the 
data  must  be  provided  to  the  Organ 
Procurement  and  Transplantation 
Network,  the  Scientific  Registry,  the 
OPOs,  or  the  Department  of  Health  and 
Human  Services.  Commenters  added 
that  requiring  hospitals  to  report  data  to 
all  entities  would  be  duplicative, 
burdensome,  and  would  increase 
administrative  costs. 

Response:  The  information  provided 
in  the  preamble  was  correct.  The  text  of 
the  final  rule  has  been  changed  to  state 
that  the  data  must  be  provided  as 
requested  to  the  OPTN,  the  Scientific 
Registry,  or  the  OPOs.  The  hospital 
must  also  provide  data  directly  to  the 
Department  when  requested  by  the 
Secretary.  However,  our  intent  is  not  to 
require  hospitals  routinely  to  report 
identical  data  to  more  than  one  entity, 
but  rather  to  authorize  direct  requests  by 
each  of  these  entities. 

Comment:  Several  commenters  asked 
whether  the  intent  of  this  provision  is 
to  require  hospitals  to  provide  tissue 
transplant  data  as  well  as  organ 
transplant  data.  They  pointed  out  that 
approximately  500,000  tissue 
transplants  are  performed  emnually  in 
the  U.S.,  and  providing  tissue  transplant 
data  would  be  a  significant  burden  for 
hospitals. 

Response:  This  requirement  applies 
only  to  organ  transplant  data.  The  text 
of  the  regulation  has  been  changed  to 
clarify  that  hospitals  must  provide 
organ-transplant-related  data. 

Comment:  Many  commenters  pointed 
out  that  the  proposed  rule  was  too  vague 
regarding  the  type  of  data  hospitals 
would  be  required  to  provide  and  how 
often  they  would  be  required  to  provide 
it.  Commenters  asked  for  reassurance 
that  data  requests  will  be  reasonable. 
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One  comraenter  suggested  that  we 
specify  what  data  will  be  requested  and 
allow  time  for  meaningful  comment. 
The  commenter  added,  "In  the  absence 
of  this  specificity,  the  claim  on  page 
66754  of  the  Federal  Register  that  these 
requirements  are  usual  and  customary 
in  the  conduct  of  hospital  business  are 
without  foundation."  Another 
commenter  asked  that  we  specify  the 
branch  of  the  Department  that  will 
receive  the  data. 

Response:  At  this  time,  we  have  not 
determined  the  type  of  organ  transplant 
data  that  may  be  requested  by  the 
Department.  We  included  this  provision 
to  give  the  Department  the  flexibility  to 
request  data  from  transplant  hospitals  in 
the  event  that  needed  data  caimot  be 
obtained  expeditiously  from  the  OPOs, 
the  OPTN,  or  the  Scientific  Registry. 
Data  may  be  needed  by  HCFA,  the 
Health  Resources  and  Services 
Administration  (HRSA),  or  the  Office  of 
the  Secretary,  but,  under  this  regulation, 
data  could  be  requested  by  any  agency 
within  the  Department.  Note  that  a 
similar  provision  regarding  the 
mandatory  reporting  of  data  by 
transplant  hospitals  also  is  contained  in 
a  related  regulation.  (See  final  rule  with 
comment  period.  Organ  Prociirement 
and  Transplantation  Network  (98- 
HRSA-01,  63  FR  16295)  published 
April  2, 1998,  effective  October  1,  1998.) 
In  accordance  with  42  CFR 
121.11(a)(2)(record  maintenance 
requirements  for  OPOs  and  transplant 
programs)  and  121.11(b)(2)  (reporting 
requirements  for  OPOs  and  transplant 
hospitals)  these  programs  are  required 
to  maintain  and  report  to  the  OPTN,  the 
Scientific  Registry,  and  the  Secretary 
data  concerning,  among  other  things, 
each  potential  donor  identified. 
Therefore,  the  requirement  in  this 
(HCFA)  rule,  when  considered  with  the 
requirements  in  the  OPTN  rule,  will 
enable  the  Department  to  obtain 
information  routinely  from  all 
transplant  hospitals  and  OPOs  in 
support  of  donation  programs  under  this 
authority. 

Comment:  Several  commenters 
expressed  concern  about  the 
confidentiality  of  the  data  and  pointed 
out  the  extremely  sensitive  natxire  of 
transplant  patient  data.  One  commenter 
stressed  that  because  the  patient 
population  is  relatively  small,  it  is 
difficult  to  protect  patient 
confidentiality,  even  when  patient 
identifiers  are  removed  from  the  data. 

Response:  HCFA's  primary  intent  is  to 
use  requested  data  internally  to  assess 
whether  a  transplant  hospital  is 
qualified  to  participate  (or  continue  to 
participate)  in  the  Medicare  program 
and  monitor  organ  donation.  We  agree 


that  the  confidentiality  of  donor  and 
transplant  recipient  records  must  be 
protected  and  are  confident  that  Federal 
and  State  laws  provide  adequate 
safeguards.  No  additional  specific 
provisions  to  protect  confidentiality  are 
required  in  this  regulation. 

Comment:  One  commenter  suggested 
that  the  public  have  access  to  all  data 
provided  by  the  transplant  hospitals. 
However,  several  rommenters  warned 
that  release  of  data  without  proper 
analysis  and  verification  can  result  in 
dissemination  of  inaccurate  or 
misleading  information.  One  commenter 
noted  that  release  of  such  data  may 
harm  individuals  or  have  a  negative 
impact  on  organ  donation. 

flesponse:  Section  121.11(b)(l){v)  of 
the  recent  OPTN  regulation  (98-HRSA- 
01,  63  FR  16295]  requires  the  OPTN  and 
the  Scientific  Registry  to  provide  data 
which  is  to  be  used  for  bona  fide 
research  or  analysis  purposes,  to  the 
extent  that  resources  permit,  of  as 
directed  by  the  Secretary.  Section 
121.11(b)(l)(vi)  requires  the  OPTN  and 
the  Scientific  Registry  to  provide  data  to 
the  pubhc.  Section  121.11(b)(2)  requires 
that  hospitals  and  OPOs  provide  data 
directly  to  the  Department  upon  request 
and  that  they  may  not  impose 
restrictions  on  subsequent  redisclosure. 
The  Secretary  has  requested  comments 
on  whether  the  provisions  "sufficiently 
achieve  the  several  important  purposes 
served  by  providing  inJformation  to  the 
OPTN,  the  Department,  and  the  public, 
while  protecting  patient  privacy." 

Another  related  provision  §  121.11. 
"Public  access  to  data"  provides  that  the 
Secretary  may  release  to  the  public 
information  that  will  serve  the  public 
interest.  This  information  would 
include  data  on  comparative  costs  and 
outcomes  at  different  transplant 
programs,  information  on  waiting  list 
time,  and  information  on  the  frequency 
with  which  transplant  hospitals  refuse 
offers  of  organs  for  their  hsted  patients. 
The  preamble  to  the  OPTN  regulation 
notes  that  release  of  this  data  is 
consistent  with  section  375  of  the  Public 
Health  Service  Act.  42  U.S.C.  274c. 
which  directs  the  Department  to  provide 
information  to  patients,  their  families, 
and  their  physicians  about 
transplantation  resources  and  about  the 
comparative  costs  and  patient  outcomes 
at  each  transplant  hospital  affiUated 
with  the  OPTN. 

rV.  Provisions  of  the  Final  Rule 

We  are  adding  §  482.45  in  regulations 
to  add  the  new  requirements  concerning 
organ  procurement  organizations  and 
transplant  hospitals.  The  final  rule 
strengthens  the  role  of  OPOs  in  the 
donation  process,  encourages  the  use  of 


best  practices,  and  provides  a 
framework  for  better  collaboration 
among  organizations  involved  in  organ, 
tissue,  and  eye  donation  with  the  goal 
of  making  transplants  more  readily 
available  to  the  many  patients  who  need 
them.  We  are  confident  these  revisions 
to  the  current  hospital  conditions  of 
participation  will  narrow  the  gap 
between  the  number  of  deaths  of 
patients  on  the  waiting  list  and  the 
number  of  organs  available  for 
transplant. 

The  final  rule  will  enable  hospitals 
and  OPOs  to  take  advantage  of  the  most 
recent  research  in  organ  donation  by 
using  protocols  that  have  proved 
successful  for  referring  potential  donors, 
obtaining  family  consent  for  donation, 
educating  OPO  and  hospital  staff,  and 
reviewing  death  records.  We  have 
.  written  the  provisions  of  this  final  rule 
to  enable  hospitals  and  OPOs  to  take 
advantage  of  these  best  practices  in 
order  to  increase  organ  donation  rates 
nationwide. 

In  view  of  the  research  that  has  been 
done  in  the  field  of  organ  donation,  the 
demonstrated  increase  in  organ 
donation  rates  in  States  that  have  passed 
routine  referral  laws,  and  the  comments 
we  have  received,  we  believe  that 
routine  referral  of  all  deaths  is  the  most 
effective  way  to  increase  organ  donation 
rates  substantially. 

However,  the  final  rule  does  not 
mandate  how  best  practices  are  to  be 
appUed  at  the  local  level.  It  is  designed 
to  maximize  organ  donation  while 
allowing  local  communities  a  certain 
amount  of  flexibility  in  applying  the 
rule  to  their  local  situation.  The  rule 
takes  this  approach  in  order  to 
encourage  innovation  at  the  local  level 
and  to  assure  that  successful  alternative 
approaches  are  not  disrupted.  For 
example,  although  the  final  rule 
specifies  that  the  individual  requesting 
donation  from  the  family  of  a  potential 
donor  must  be  trained  in  the  family 
consent  process,  it  allows  the  hospital  to 
decide  whether  that  individual  will  be 
an  OPO  representative,  a  tissue  bank  or 
eye  bank  representative,  or  a  hospital 
employee  and  encourages  OPOs  and 
hospitals  to  collaborate  in  defining  how 
the  process  will  occur  (§  482.45(a)(3)]. 

Tnere  are  a  number  of  sources  of 
information  and  guidance  about  the 
most  recent  research  in  organ  donation 
for  OPOs  and  hospitals  that  want  to 
ensure  their  protocols  reflect  best 
practices.  One  of  these  is  The 
Partnership  for  Organ  Donation,  Inc., 
Two  Oliver  St.,  Boston,  MA  02109- 
4901.  The  Partnership  is  an 
independent,  nonprofit  organization 
that  sponsors  research  in  organ  donation 
and  has  worked  with  hospitals  and 
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OPOs  across  the  United  States  to 
improve  organ  donation. 

The  current  regulations  require  the 
governing  board  of  a  hospital  to  have  a 
vmtten  protocol  to  identify  potential 
organ  donors  and  carry  out  the  other 
requirements  of  section  1138  of  the  Act. 
We  have  revised  how  these 
requirements  are  articulated,  in  keeping 
with  the  way  in  which  we  are  generally 
transforming  these  conditions  of 
participation  for  hospitals.  The  final 
rule  requires  that  the  hospital  actually 
carry  out  specified  responsibilities.  For 
example,  the  hospital  must  contact  the 
OPO  or  its  designee  about  every  death 
or  imminent  death  that  occurs  in  the 
hospital.  This  requirement  will  relieve 
the  hospital  of  the  responsibility  for 
keeping  ciurent  with  changing  potential 
donor  criteria  and  determining  the 
medical  suitability  of  potential  organ 
donors  (unless  the  hospital  has  an 
alternative  arrangement  with  its  tissue 
and  eye  banks  in  which  the  hospital 
determines  the  medical  suitability  of 
tissue  and  eye  donors)  and  wall  ensure 
that  no  potential  donors  are  missed. 

The  Commonwealth  of  Pennsylvania 
passed  legislation  effective  in  March 
1995,  requiring  that  hospitals  report  all 
deaths  to  the  OPO.  The  OPO  for 
southeastern  Pennsylvania,  Delaware 
and  southern  New  Jersey  (Delaware 
Valley  Transplant  Program)  has  seen  a 
40  percent  increase  in  organ  donation 
since  enactment  of  the  law.  In  contrast, 
since  1990,  the  organ  donation  rate 
nationwide  has  increased  an  average  of 
less  than  3  percent  per  year  and,  as 
noted  above,  remained  essentially 
unchanged  in  1997.  Other  OPOs  that 
have  instituted  routine  referral  within 
some  hospitals  in  their  service  areas 
have  seen  similar,  substantial  increases 
in  those  hospitals.  One  OPO  reported 
that  two  of  their  hospitals  had  their  first 
organ  donors  in  1997,  yielding  five 
organs  for  transplantation.  Another  OPO 
that  uses  routine  referral  has  seen  their 
consent  rate  for  organ  donation  among 
African  Americans  rise  from  32.7 
percent  in  1991  to  68.9  percent  in  1997. 

The  final  rule  specifies  that  the 
hospital  must  ensure,  in  collaboration 
with  the  OPO,  that  the  family  of  each 
medically  suitable  potential  donor 
identified  by  the  OPO  is  advised  of  the 
right  to  donate  or  decline  to  donate. 
This  provision  is  based  on  research  that 
indicates  that  consent  to  organ  donation 
is  highest  when  the  formal  request  is 
made  by  OPO  staff  or  by  OPO  and 
hospital  staff  together  rather  than  by 
hospital  staff  alone.  While  we  require 
collaboration,  we  also  recognize  that 
hospital  staff  may  wish  to  perform  this 
function  and  may  do  so  when  properly 
trained.  Under  this  final  rule,  the 


hospital  may  choose  to  have  OPO  staff 
contact  potential  donor  families,  have 
hospital  and  OPO  staff  jointly  perform 
this  function,  or  rely  exclusively  on 
hospital  staff.  If  hospital  staff,  rather 
than  organ  procurement  coordinators, 
initiate  the  request  for  donation  to  the 
family,  it  is  important  that  they  be 
trained  in  best  practices  for  advising  the 
family  of  their  options  and  initiating  the 
request  for  donation.  Therefore,  the  rule 
requires  that  hospital  staff  who  initiate 
the  request  for  donation  must  be 
designated  requestors.  A  designated 
requestor  is  defined  in  the  regulation  as 
an  individual  who  has  completed  a 
course  offered  or  approved  by  the  OPO 
and  designed  in  conjunction  with  the 
tissue  and  eye  bank  community  in  the 
methodology  of  approaching  potential 
donor  families  and  requesting  organ  or 
tissue  donation.  The  Pennsylvania 
routine  referral  legislation  also  requires 
that  hospital  employees  complete  a 
course  in  how  to  approach  families  and 
explain  their  donation  options. 

One  recent  study  demonstrated  a  47 
percent  increase  in  consent  rates  when 
best  practices  are  used.  (Gortmaker  SL, 
Beasley  CL,  Sbeey  E,  et  al,  unpubUshed 
data)  Another  recent  study 
demonstrated  that  training  of  hospital 
staff  about  protocols  for  organ  donation 
is  significantly  associated  with  superior 
rates  of  organ  donation.  However,  the 
study  also  demonstrated  that  ciurent 
levels  of  training  about  organ  donation 
are  inadequate.  (Evanisko  MJ,  Beasley, 
CL,  Brigham,  LE  "Readiness  of  Critical 
Care  Physicians  and  Nurses  to  Handle 
Requests  for  Organ  Donation." 
American  Journal  of  Critical  Care  (1998; 
7:4-121 

The  final  rule  requires  a  hospital  to 
ensiire  that  it  works  cooperatively  with 
the  OPO,  a  tissue  bank,  and  an  eye  bank 
in  educating  staff  on  donation  issues, 
reviewing  death  records  to  improve 
identification  of  potential  donors,  and 
maintaining  potential  donors  during 
necessary  testing  and  placement  of 
donated  organs  and  tissues 
|§  482.45(a)(5)].  Review  of  death  records 
is  the  key  method  an  OPO  uses  to 
determine  a  hospital's  donor  potential. 
It  allows  the  hospital  to  develop 
strategies  for  improving  donation  and 
allocating  resources  to  educate  hospital 
staff.  Review  of  death  records  also 
enables  hospitals  to  recognize  missed 
opportunities  for  organ  donation  and  to 
identify  hospital,  OPO,  and  recovery 
staff  who  may  need  additional 
education. 

The  final  rule  mandates  that  a 
hospital  have  an  agreement  with  at  least 
one  tissue  bank  and  at  least  one  eye 
bank  to  cooperate  in  the  retrieval, 
processing,  preservation,  storage,  and 


distribution  of  tissues  and  eyes 
[§  482.45(a)(2)].  This  agreement  can  be 
used  to  spell  out  whether  the  OPO  will 
determine  medical  suitability  for  tissue 
and  eye  donation  and  handle  the 
referral  process  for  tissue  and  eye 
donors  or  whether  an  alternative  referral 
process  will  be  used.  If  the  OPO 
determines  medical  suitabiUty  and 
refers  tissue  and  eye  donors,  it  must  do 
so  using  the  definition  of  potential 
tissue  and  eye  donor  and  a  notification 
protocol  developed  in  consultation  with 
the  tissue  bank  and  eye  bank  designated 
by  the  hospital.  An  alternative 
arrangement  might,  for  example,  specify 
that  the  hospital  will  refer  potential 
tissue  and  eye  donors  directly  to  the 
tissue  bank  and  eye  bank.  We  added 
these  requirements  in  the  final  rule  to 
ensure  that  tissue  and  eye  banks  have 
potential  tissue  and  eye  donors  referred 
to  them  appropriately  and 
expeditiously.  It  is  important  to  note 
when  discussing  agreements  between 
hospitals,  tissue  banks  and  eye  banks, 
that  some  OPOs  are  also  tissue  and/or 
eye  banks.  This  regulation  does  not 
preclude  a  hospital  from  having  a  single 
agreement  with  such  an  OPO  which 
encompasses  the  services  the  OPO  will 
provide  in  regard  to  organs,  tissues,  and 
eyes,  in  lieu  of  separate  agreements  with 
an  OPO,  a  tissue  bank,  and  an  eye  bank. 

The  final  rule  stresses  cooperation 
and  collaboration  between  all  parties.  It 
is  our  expectation  that  in  conununities 
where  hospitals,  OPOs,  and  tissue  and 
eye  banks  have  not  yet  developed 
cooperative  relationships,  these 
requirements  vnW  encourage  all  parties 
to  work  together  with  the  best  interests 
of  their  communities  in  mind  to 
establish  protocols  that  will  increase 
organ,  tissue,  and  eye  donation  rates. 

The  final  rule  requires  transplant 
centers  to  provide  requested  organ- 
transplant-related  data  to  the  OPTN,  the 
Scientific  Registry,  the  OPO,  or  the 
Department,  as  requested  by  the 
Secretary  (§  482.45(b)(3)].  Currently, 
transplant  centers  report  data  to  the 
OPTN,  the  OPO,  and  the  Scientific 
Registry  regarding  the  disposition  of 
organs  made  available  for  transplant. 
These  data  include  information 
regarding  why  a  center  declines  the 
offer  of  a  donated  organ,  information 
regarding  patients  waiting  for 
transplants,  information  on  those  who 
have  received  a  transplant,  follow-up 
data  on  patients  who  have  received  a 
transplant,  and  information  on  those 
offered  an  organ  for  transplant  but 
declining  to  use  the  organ  at  the  time. 
At  the  time  the  proposed  rule  was 
published,  submission  of  these  data  by 
transplant  centers  to  the  OPTN  was 
voluntary. 
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However,  a  final  rule  with  comment 
period,  Organ  Procurement  and 
Transplantation  Network  [98-HRSA-Ol, 
63  F.R.  16295.  published  April  2,  1998, 
effective  October  1. 1998)  has  made 
reporting  by  transplant  centers 
mandatory.  In  accordance  with  42  CFR 
121.11(a)(2)  (record  maintenance 
requirements  for  OPOs  and  transplant 
programs)  and  121.11(b)(2)  (reporting 
requirements  for  OPOs  and  transplant 
hospitals)  these  programs  are  required 
to  maintain  and  report  data  to  the 
OPTN,  the  Scientific  Registry,  and  the 
Secretary.  Therefore,  the  requirement  in 
this  HCFA  final  rule,  when  considered 
with  the  requirements  in  the  OPTN  rule, 
will  ensure  that  data  will  be  available  to 
implement  section  1138  of  the  Act  to 
operate  the  OPTN  and  to  obtain 
information  from  the  Scientific  Registry, 
and  to  provide  information  to  the 
Secretary,  patients,  their  families, 
physicians,  and  the  public. 

V.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Public  Law  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits, 
including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and  equity. 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  through  612)  requires 
agencies  to  analyze  options  for 
regulatory  relief  for  small  entities. 
Consistent  with  the  RFA,  we  prepare  a 
regulatory  flexibiUty  analysis  unless  we 
certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  treat  most 
hospitals  and  most  other  providers, 
physicians,  health  care  supphers, 
carriers,  and  intermediaries  as  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $5  million  or  less 
annually.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

Also,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  That  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 


The  Unfunded  Mandate  Reform  Act  of 
1995  requires  (in  section  202)  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  for  any 
rule  that  may  result  in  an  annual 
mandated  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  both  the  private  sector,  of  $100 
million.  The  notice  has  no  mandated 
consequential  effect  on  State,  local, 
tribal  governments,  or  the  private  sector 
and  will  not  create  an  unfunded 
mandate. 

We  have  determined  that  this 
regulation  is  economically  significant 
under  E.0. 12866  and  a  major  rule  for 
purposes  of  Congressional  review  of 
agency  rulemaking. 

We  do  not  anticipate  that  the 
provisions  in  this  final  rule  will  have  a 
substantial  economic  impact  on  most 
hospitals,  including  small  rural 
hospitals.  However,  we  believe  it  is 
desirable  to  inform  the  public  of  our 
projections  of  the  likely  effects  of  the 
final  rule  on  hospitals,  small  rural 
hospitals,  OPOs.  tissue  banks,  and  eye 
banks. 

There  are  several  provisions  in  this 
regulation  that  will  impact  hospitals  to 
a  greater  or  lesser  degree.  Specifically, 
hospitals  will  be  required  to  have 
written  protocols;  have  agreements  with 
an  OPO,  a  tissue  bank,  and  an  eye  bank; 
refer  all  deaths  that  occur  in  the  hospital 
to  the  OPO;  ensure  that  hospital 
employees  who  initiate  a  request  for 
donation  to  the  family  of  a  potential 
donor  have  been  trained  as  "designated 
requestors";  and  work  cooperatively 
with  the  OPO.  tissue  bank,  and  eye  bank 
in  educating  hospital  staff,  reviewing 
death  records,  and  maintaining 
potential  donors.  It  is  important  to  note 
that  because  of  the  inherent  flexibility  of 
this  regulation,  the  extent  of  the 
economic  impact  of  most  of  these 
requirements  is  dependent  upon 
decisions  which  will  be  made  either  by 
the  hospital  or  by  the  hospital  in 
conjunction  with  the  OPO  and/or  the 
tissue  and  eye  banks.  Thus,  the  impact 
on  individual  hospitals  will  vary  and  is 
subject  in  large  part  to  their  decision 
making.  The  impact  will  also  vary 
according  to  each  hospital's  current 
organ  donation  protocols  and  level  of 
compliance  with  existing  law  and 
regulation.  For  example,  eight  States 
already  have  routine  referral  legislation, 
and  in  several  other  States,  OPOs  and 
hospitals  have  routine  referral 
agreements. 

The  first  requirement  in  the  regulation 
is  that  hospitals  have  and  implement 
written  protocols  that  reflect  the  various 
provisions  of  the  regulation.  Currently, 
under  section  1138  of  the  Act  and  the 
existing  regulation,  hospitals  must  have 


written  protocols  for  organ  donation. 
Most  hospitals  will  need  to  rewrite  their 
existing  protocols  to  conform  with  this 
regulation;  however,  this  is  clearly  not 
a  requirement  that  imposes  a  significant 
economic  burden. 

In  addition,  a  hospital  must  have  an 
agreement  with  its  designated  OPO  and 
with  at  least  one  tissue  bank  and  at  least 
one  eye  bank.  Although  the  current 
regulation  does  not  specifically  require 
an  agreement  with  an  OPO,  hospitals 
are  required  under  section  1138  of  the 
Act  and  the  existing  regulation  to  refer 
all  potential  donors  to  an  OPO.  Also,  the 
OPO  regulation  at  42  CFR  486.306 
requires,  as  a  qualification  for 
designation  as  an  OPO.  that  the  OPO 
have  a  "working  relationship"  with  at 
least  75  percent  of  the  hospitals  in  its 
service  area  that  participate  in  the 
Medicare  and  Medicaid  programs  and 
that  have  an  operating  room  and  the 
equipment  and  personnel  for  retrieving 
organs.  Therefore,  presumably  most 
hospitals  already  have  some  type  of 
agreement  with  their  designated  OPO. 
Although  hospitals  may  need  to  modify 
those  existing  agreements,  the  need  to 
make  modifications  would  not  impose  a 
significant  economic  burden.  The 
current  regulation  does  not  require 
hospitals  to  have  agreements  with  tissue 
and  eye  banks.  However,  we  must 
assume  most  hospitals  have  agreements 
with  tissue  and  eye  banks,  since 
hospitals  are  the  source  for  virtually  all 
tissues  and  eyes. 

The  provision  of  the  regulation  that 
will  have  the  most  impact  on  hospitals 
is  the  requirement  to  notify  the  OPO 
about  every  death  that  occxirs  in  the 
hospital.  Approximately  400  deaths  per 
year  occur  in  the  average  hospital  in  the 
U.S.  If  the  average  notification 
telephone  call  to  the  OPO  takes  five 
minutes,  the  hospital  will  need 
approximately  four  person  days  per  year 
to  make  the  calls.  We  believe  this  is  a 
generous  estimate.  One  OPO  has 
reported  that  the  referral  calls  hospitals 
make  to  the  vendor  that  handles  their 
referral  calls  average  one  minute,  20 
seconds.  An  OPO  in  a  State  with  routine 
referral  estimates  the  calls  they  receive 
from  hospitals,  on  average,  last  no  more 
than  three  to  five  minutes.  (A  call  about 
a  ventilator  dependent  patient  might 
last  an  hour.  but.  of  course,  these  calls 
are  infrequent.) 

Most  likely,  additional  time  would  be 
needed  by  the  hospital  staff  person  to 
aimotate  the  patient  record  or  fill  out  a 
form  regarding  the  disposition  of  the 
call.  This  paperwork  should  take  no 
more  than  five  minutes.  Therefore, 
paperwork  associated  with  the  call 
might  add  approximately  four  person 
days  per  year. 
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In  summary,  the  impact  of  referring 
all  deaths  to  the  OPO  should  be  limited 
to  approximately  eight  person  days  per 
year.  Thus,  the  economic  impact  for  a 
hospital  of  referring  all  deaths  will  be 
small.  Although  small  rural  hospitals 
have  fewer  staff  than  the  average 
hospital,  there  are  also  fewer  deaths  to 
report.  Therefore,  the  impact  on  small 
rural  hospitals  of  notifying  OPOs  of  all 
deaths  would  be  commensurately  small. 

Under  the  regulation,  a  hospital  may 
agree  to  have  the  OPO  determine 
medical  suitability  for  tissue  and  eye 
donation  or  may  have  alternative 
arrangements  with  a  tissue  bank  and  an 
eye  bsmk.  These  alternative 
arrangements  could  include  the 
hospital's  direct  notification  of  the 
tissue  and  eye  bank  of  potential  tissue 
and  eye  donors  or  direct  notification  of 
all  deaths.  If  a  hospital  chose  to  contact 
both  a  tissue  bank  and  an  eye  bank 
directly  on  all  deaths,  it  would  need  a 
total  of  16  person  days  per  year  (i.e.,  five 
minutes  per  call  (four  person  days)  eind 
five  minutes  for  paperwork  (four  person 
days)  in  order  to  call  both  the  tissue  and 
eye  bank  directly).  Again,  the  impact  is 
small,  and  the  regulation  permits  the 
hospital  to  decide  how  this  process  will 
take  place.  Note  that  many  communities 
already  have  a  one-phone-call  system  in 
place,  and  this  regulation  does  not 

f)reclude,  and  in  fact  encourages,  these 
ocal  systems.  Also,  some  OPOs  are  also 
tissue  banks  and/or  eye  banks.  A 
hospital  that  chose  <o  use  the  OPO's 
tissue  and  eye  bank  services  in  these 
localities  would  need  to  make  only  one 
telephone  call  on  every  death. 

This  regulation  requires  that  the 
individual  who  initiates  a  request  for 
donation  to  the  family  of  a  potential 
donor  must  be  an  OPO  representative  or 
a  "designated  requestor."  A  designated 
requestor  is  an  individual  who  has 
taken  a  course  offered  or  approved  by 
the  OPO  in  the  methodology  for 
approaching  families  of  potential  donors 
and  requesting  donation.  It  is  difficult  to 
estimate  how  much  hospital  staff  time 
will  be  needed  for  designated  requestor 
training,  as  it  is  dependent  both  upon 
the  length  of  the  course  and  the  number 
of  employees  the  hospital  wishes  to 
have  trained.  An  OPO  in  a  State  with 
similar  legislation  has  a  one-day 
training  course  for  its  designated 
requestors.  The  Partnership  for  Organ 
Donation,  an  independent,  nonprofit 
organization  that  sponsors  research  in 
organ  donation  and  work  with  hospitals 
and  OPOs  to  improve  organ  donation, 
offers  intensive  two-day  training  for 
hospital  donation  teams.  Even  if  the 
OPO  requires  a  two-day  training  course 
and  the  hospital  wants  to  have  a 
sufficient  number  of  designated 


requestors  to  ensure  that  all  shifts  are 
covered,  this  provision  of  the  regulation 
would  not  have  a  significant  economic 
impact  on  hospitals.  In  addition,  the 
hospital  may  choose  to  have  donation 
requests  initiated  by  the  OPO  staff 
rather  than  hospital  staff,  in  which  case 
there  is  no  economic  impact. 

The  regulation  requires  a  hospital  to 
work  coop)eratively  with  the  OPO,  a 
tissue  bank,  and  an  eye  bank  in 
educating  hospital  staff.  We  do  not 
believe  education  of  hospital  staff  vfill 
demand  a  significant  amount  of  staff 
time.  For  example,  the  Pacific 
Northwest  Transplant  Bank  recently 
worked  with  the  Oregon  Health 
Sciences  University  to  educate  all  400 
niu^es  and  all  staff  physicians, 
chaplains,  social  workers,  and  medical 
interpreters.  The  OPO  transplant 
coordinator  gave  a  15-minute 
presentation  highUghting  staff 
responsibilities  and  changes  in  the 
hospital  protocol,  with  an  emphasis  on 
a  more  sensitive  family  approach. 
Presentations  were  given  at  times 
convenient  for  the  staff,  such  as  at 
regular  staff  meetings  and  before  and 
after  shift  reports.  Clearly,  such  brief 
educational  presentations,  even  if  given 
once  a  year  or  more  often,  would  not 
have  a  significant  impact  on  hospitals. 
Also,  most  OPOs  currently  have 
educational  programs  for  their  hospitals. 
For  example,  one  OPO  has  one  full-time 
and  eight  part-time  staff  devoted  to 
hospital  staff  training  for  the  hospitals 
in  their  service  area. 

The  regulation  requires  a  hospital  to 
work  cooperatively  with  the  OPO,  a 
tissue  bank,  and  an  eye  bank  in 
reviewing  death  records.  Most  OPOs 
currently  conduct  extensive  hospital 
death  record  reviews.  The  hospital's 
assistance  is  required  only  to  provide 
Usts  of  hospital  deaths  and  facilitate 
access  to  records. 

Finally,  the  regulation  requires  a 
hospital  to  work  cooperatively  with  the 
OPO,  a  tissue  bank,  and  an  eye  bank  in 
maintaining  potential  donors  while 
necessary  testing  and  placement  of 
potential  donated  organs  and  tissues 
take  place.  If  this  regulation  is 
successful  in  increasing  organ  donation, 
hospitals  will  have  more  brain  dead 
potential  donors  to  maintain  until 
family  consent  is  obtained  and  the 
donors"  organs  are  removed.  As 
referenced  earlier.  The  OPO  for 
southeastern  Pennsylvania,  Delaware 
and  southern  New  Jersey  (Delaware 
Valley  Transplant  Program)  has  seen  a 
40  percent  increase  in  organ  donation 
since  enactment  of  routine  referral 
legislation  in  Pennsylvania  in  1995.  In 
contrast,  since  1990,  the  organ  donation 
rate  nationwide  has  increased  an 


average  of  less  than  3  percent  per  year. 
Of  course,  we  must  take  into  account 
the  fact  that  eight  States  have*ome  type 
of  routine  referral  legislation,  although 
most  of  it  is  quite  recent.  Therefore,  if 
we  assiune  that  this  regulation  will 
result  in  a  more  modest  increase  of  20 
percent  (10  percent  or  548  additional 
donors  per  year)  in  the  two  years 
following  the  effective  date,  there  will 
be  approximately  1,096  additional 
donors  in  that  two-year  p>eriod  (based  on 
the  5.475  organ  donOrs  in  1997).  (Note 
that  the  goal  of  the  Organ  and  Tissue 
Donation  Initiative  is  an  increase  in  the 
organ  donation  rate  of  20  percent  in  two 
years.)  However,  since  there  are 
approximately  5.200  short  stay  hospitals 
in  the  U.S..  the  additional  number  of 
donors  per  hospital  would  be  quite 
small. 

It  is  possible  that  because  of  the  final 
rule,  some  small  rural  hospitals  may 
have  their  first  organ  donors.  Therefore, 
we  considered  the  impact  on  a  rural 
hospital  of  maintaining  a  brain  dead 
potential  donor  on  a  ventilay)r  until  the 
organs  can  be  placed.  Small  rural 
hospitals  with  full  ventilator  capability 
should  have  no  trouble  maintaining  a 
potential  donor  until  the  organs  are 
placed.  However,  some  small  rural 
hospitals  have  ventilator  capability  only 
so  that  a  patient  can  be  maintained  until 
he  or  she  is  transferred  to  a  larger 
facility  for  treatment.  These  hospitals 
would  have  the  equipment  and  staffing 
to  maintain  a  potential  donor  until 
transfer  to  another  facility  occiu^.  Many 
small  rural  hospitals  do  not  have 
ventilator  capabiUty  and  would  be 
imable  to  maintain  a  potential  donor 
however,  small  rural  hospitals  without 
ventilator  capability  will  still  be 
obligated  to  notify  the  OPO.  or  a  third 
party  designated  by  the  OPO.  of  all 
individuals  whose  death  is  imminent  or 
who  have  died  in  the  hospital.  We  do 
not  believe  there  will  be  a  significant 
impact  on  small  rural  hospitals  no 
matter  what  their  situation — full 
ventilator  capability,  ventilator 
capability  only  for  patients  who  are  to 
be  transferred  to  a  larger  facility,  or  no 
ventilator  capability. 

It  is  important  to  estimate  the  costs  to 
OPOs  of  screening  the  significant 
number  of  additional  calls  they  will 
receive.  There  are  63  OPOs  that  will 
receive  the  referral  calls  generated  by 
the  approximately  2,080,000  hospital 
deaths  per  year.  This  means  that  the 
average  OPO  will  receive  33.016  referral 
calls  per  year  (90  referral  calls  per  day). 
An  OPO  may  choose  to  hire  a  third 
party  vendor  to  triage  the  phone  calls  or 
may  hire  staff  to  handle  the  calls  in- 
house.  Ciurently,  some  OPOs  use  a 
combination  of  systems,  with  OPO  staff 
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handling  calls  received  during  business 
hours  and  %  vendor  handling  calls 
received  during  non-business  hours. 
One  OPO  that  uses  a  vendor  pays  $1,200 
per  month  for  the  first  300  calls  and 
$3.20  per  call  for  each  additional  call. 
The  vendor's  staff  enters  all  necessary 
information  into  a  database  that  can  be 
accessed  by  the  OPO  and  also  contacts 
the  tissue  and  eye  banks  on  every  call. 
One  vendor  that  triages  calls  for  a 
number  of  OPOs  charges  $5  to  $10  per 
call,  depending  upon  the  type  of 
services  desired. 

An  OPO  that  chooses  to  have  calls 
handled  by  OPO  staff  will  have  costs  for 
staff  training,  additional  telephone  lines 
and  computers,  and  computer  software 
upgrades.  One  OPO  in  a  State  with 
routine  referral  legislation,  has  70 
percent  of  the  32,000  calls  it  receives 
every  year  handled  by  a  vendor  and  the 
remainder  handled  by  OPO  staff.  An 
OPO  representative  estimated  their 
start-up  costs  to  be  approximately 
$40,000.  The  OPO  pays  the  vendor 
$180,000  p^  year  and  spends  $220,000 
per  year  on  salary  and  benefits  for  the 
additional  staff  that  is  needed  for 
routine  referral.  The  OPO  has  also  seen 
their  telephone  charges  increase  by 
about  50  percent.  However,  in  spite  of 
these  costs,  the  OPO  has  maintained  its 
organ  acquisition  costs  below  the 
national  average.  A  representative  from 
an  OPO  in  a  State  that  recently  passed 
routine  referral  legislation  called  its 
start-up  costs  "significant."  However,  in 
the  seven-month  period  since  the 
legislation  went  into  effect,  the  OPO's 
organ  donors  have  increased  by  70 
percent  (when  compared  to  the  nine- 
month  period  prior  to  the  legislation), 
while  its  organ  acquisition  cost  has 
risen  just  3  percent. 

It  is  clear  that  set-up  costs  for  OPOs 
to  handle  the  increased  calls  resulting 
from  routine  referral  are  significant. 
They  include  costs  for  improving 
communications  and  computer  systems 
and  hiring  and  training  staff.  Likewise, 
ongoing  costs  for  OPOs  of  handling  the 
increased  calls  are  significant.  The  OPO 
that  pays  its  vendor  $1,200  per  month 
for  the  first  300  calls  and  $3.20  per  call 
for  each  additional  call  would  spend 
approximately  $105,280  to  screen 
32,000  calls  per  year.  An  OPO  that  uses 
a  vendor  that  charges  $10  per  call  would 
spend  $320,000  per  year  to  screen 
32.000  calls.  An  OPO  that  uses  both  a 
vendor  and  OPO  staff  might  spend  more 
than  $400,000  per  year  to  screen  32,000 
calls.  However,  the  critical  issue  is 
whether  the  acquisition  cost  per  organ 
will  increase  significantly.  The 
acquisition  cost  per  organ  is  a  function 
not  only  of  the  cost  per  call,  but  the 
number  of  calls  required  for  each  organ. 


given  the  system  set  up  by  the  OPO. 
Based  on  the  experience  of  some  OPOs 
in  States  with  routine  referral,  these 
costs  are  likely  to  remain  the  same  or 
increase  only  slightly. 

We  received  many  comments  about 
the  proposed  rule  which  expressed 
concern  that  the  regulation  would  have 
a  negative  impact  on  tissue  and  eye 
banks.  A  few  commenters  even 
predicted  that  some  eye  banks  would  be 
forced  out  of  business.  However,  the 
final  rule  contains  safeguards  to  ensure 
that  OPOs  consult  with  tissue  and  eye 
banks  in  establishing  protocols  for 
identifying  and  referring  tissue  and  eye 
donors  to  the  tissue  baiiks  and  eye 
banks  chosen  by  the  hospital.  Therefore, 
we  do  not  believe  there  will  be  a 
significant  impact  on  a  substantial 
number  of  tissue  and  eye  banks. 

We  expect  that  this  regulation  will 
increase  tissue  and  eye  donations  as 
well  as  organ  donations.  A  study  of  the 
impact  of  the  Pennsylvania  routine 
referral  legislation  on  tissue  and  eye 
donations  was  presented  at  the  Fourth 
International  Society  for  Organ  Sharing 
Congress  and  Transplant  Congress  in 
July  1997.  [Nathan.  HM.  Abrams.  J. 
Sparkman  BA,  et  al.  "Comprehensive 
State  Legislation  Increases  Organ  and 
Tissue  Donations'!  This  study  used  data 
from  the  Delaware  Valley  Transplant 
Program,  the  OPO  for  southeastern 
Pennsylvania,  and  found  that  although 
the  maximum  donor  age  was  lowered 
from  <66  to  <60.  tissue  donations 
increased  14  percent  from  1994  through 
1996.  The  study  also  showed  that  eye 
donations  increased  28  percent  during 
the  same  period,  despite  more 
restrictive  donor  criteria.  This  virtually 
eliminated  the  waiting  list  for  suitable 
corneas.  North  Carolina's  routine 
referral  legislation  became  effective  in 
October  1997.  The  Carolina  Organ 
Procvuement  Agency  (one  of  three  North 
Carolina  OPOs)  has  seen  heart  valve 
donations  increase  by  109  percent  and 
other  tissue  donations  increase  114 
percent  through  May  1998. 

As  discussed  earlier,  we  expect  this 
regulation  will  result  in  an  additional 
1 ,096  donors  in  the  first  two  years  after 
it  goes  into  effect.  In  1997.  there  were 
3.11  organs  transplanted  for  every  organ 
donor  (17,032  cadaveric  transplants 
from  5,475  organ  donors).  Therefore,  an 
additional  1.096  donors  could  result  in 
an  additional  3.409  transplants,  that  is, 
an  additional  3,409  Uves  being 
improved  or  saved  in  the  first  two  years 
of  the  regulation. 

Transplants  are  performed  both  to 
save  lives  and  to  improve  the  quality  of 
recipients'  Uves.  In  the  case  of  kidneys, 
dialysis  is  an  alternative  to 
transplantation  for  extended  periods  of 


time.  Therefore,  for  most  patients, 
kidney  transplantation  is  not  necessary 
for  survival,  but  it  does  significantly 
improve  the  quality  of  the  transplant 
recipient's  life.  Physical  health  while  on 
dialysis  is  significantly  impaired,  and 
dialysis  imposes  major  stresses  and 
substantial  inconveniences  in  carrying 
out  normal  activities.  Of  the  17,032 
transplants  from  cadaveric  donors 
performed  in  1997,  slightly  more  than 
half  (50.4  percent),  or  8,584,  were 
kidney  transplants. 

For  all  other  organs,  a  transplant  is,  in 
most  cases,  necessary  for  survival.  In  the 
first  two  years,  this  regulation  will 
result  in  approximately  1,718  (50.4 
percent  of  3,409)  lives  vastly  improved 
by  kidney  transplants  and  1,691  (49.6 
percent  of  3,409)  lives  both  vastly 
improved  and  prolonged  by 
transplantation  of  other  major  organs. 

The  following  reasoning  was  used  to 
construct  a  benefit  cost  analysis  in  the 
OPTN  regulation.  It  is  common,  in 
benefit  cost  analysis,  to  use  a  concept 
termed  "value  of  a  statistical  life"  to 
estimate  in  monetary  terms  the  benefits 
from  Uves  saved.  Estimates  of  this  value 
can  be  derived  from  information  on  the 
preferences  of  individuals  for  reduction 
in  the  risk  of  death,  and  their 
willingness  to  pay  for  such  reductions. 
In  this  case,  however,  it  is  important  to 
take  into  accoimt  two  major  factors  that 
reduce  the  usefulness  of  a  statistical  life 
as  a  measure:  (a)  mosj  organ  transplant 
recipients  are  much  older  than  average 
and  hence  gain  fewer  years  than  would 
average  beneficiaries  of  other  lifesaving 
interventions,  and  (b)  an  organ 
transplant  carries  a  substantial  risk  of 
either  the  graft  or  the  patient  not 
surviving.  For  example,  according  to 
historical  data  from  the  1997  Annual 
Report  of  the  OPTN  (page  23).  only  62 
percent  of  cadaveric  kidney  grafts 
survive  5  years,  and  only  81  percent  of 
these  patients  survive  5  years  (patient 
survival  is  substantially  higher  because 
dialysis  is  usually  an  option  if  the  organ 
fails).  Five  year  patient  survival  rates  for 
livers  are  72  percent,  for  hearts  67 
percent,  and  for  lungs  43  jjercent.  As 
each  year  passes,  additional  patients 
die.  though  at  lower  rates  than  in  the 
first  year  or  two.  Survival  rates  have 
improved  in  recent  years,  but  the 
statistical  expectation  of  increased 
longevity  and/or  graft  survival  from  a 
transplant  is  on  the  order  of  a  dozen 
years  (a  rough  estimate  since  we  do  not 
yet  know  what  the  long-term  experience 
will  become),  not  the  40  years  (half  a 
Ufetime)  that  underUes  most  estimates 
of  statistical  Uves.  Using  the  more 
conservative  concept  of  a  "statistical 
Ufe-year"  saved,  then,  the  benefit  from 
1.691  non-renal  transplant  recipients 
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approximates  20.292  life  years  in  the 
first  two  years  of  the  regulation. 

In  a  recent  rulemaking  on  tobacco, 
HHS  estimated  the  value  of  a  statistical 
life-year  at  about  $116,000  (see  Federal 
Register  of  August  28, 1996,  at  page 
44576).  This  was  a  conservative 
estimate  that  would  reasonably  apply  to 
organ  procurement  and  transplantation 
(though  a  figure  several  times  as  high 
could  equally  reasonably  be  used). 
Applying  the  conservative  $116,000 
value  to  statistical  life-years  saved  by 
non-renal  organ  transplants,  the  social 
benefit  from  1,687  non-renal  transplants 
is  approximately  $2,353,872,000  in  the 
first  two  years  of  the  regulation. 

In  order  to  calculate  tne 
transplantation  costs  that  will  occur 
because  of  this  regulation,  we  have  used 
five-year  costs,  which  include  follow-up 
costs.  The  OPTN  regulation  uses 
Milliman  and  Robertson's  estimates  for 
the  five-year  cost  of  major  organ 
transplants  (adjusted  for  survival).  They 
are  as  follows:  liver,  $394,000;  heart. 
$317,000;  lung,  $312,000;  heart-lung, 
$351,000;  pancreas,  $149,000;  and 
kidney  $172,000.  According  to  HCFA 
actuaries,  kidney  transplantation  costs 
are  offset  by  reductions  in  other  medical 
costs  over  time,  such  as  dialysis  costs. 

In  1997,  24  percent  of  transplants 
performed  were  liver  transplants,  13 
percent  were  heart  transplants,  5 
percent  were  lung  transplants,  6  percent 
were  pancreas  transplants,  and  1/3  of 
one  percent  were  heart-lung  transplants. 
Slightly  more  than  half  of  all  major 
organ  transplants  in  1997  were  kidney 
transplants.  (Figures  are  approximate.) 

Earlier  we  postulated  a  20  percent 
increase  in  organ  donation  in  a  two-year 
period,  resulting  in  an  additional  1,096 
donations  and  3,409  organs  transplanted 
in  the  first  two  years  after  the  effective 
date  of  the  legislation.  If  we  assume  that 
all  the  gains  from  the  regulation  occur 
in  the  first  two  years  (that  is,  the 
number  of  additional  donors  remains  at 
1,096  in  every  two-year  period)  or  584 
per  year,  the  number  of  additional 
donors  due  to  this  regulation  would 
stand  at  approximately  2,740  (5  years  X 
548  donors  per  year)  in  a  five-year 
period,  and  the  number  of  additional 
transplants  would  stand  at  8,521. 

Usmg  1997  percentages,  we  would 
expect  that  during  the  five  year  period 
following  the  effective  date  of  this 
regulation,  there  would  be  an  additional 
2,045  liver  transplants,  1,108  heart 
transplants,  426  lung  transplants,  28 
heart-lung  transplants,  and  511  pancreas 
transplants.  Therefore,  the  approximate 
overall  five-year  cost  of  the  additional 
non-renal  organ  transplants  would  be  as 
follows:  liver,  $805,730,000;  heart. 
$351,236,000;  lung,  $132,912,000;  heart- 


lung,  $9,828,000  and  pancreas, 
$76,139,000.  for  a  total  greater  than 
$1,375,845,000.  As  stated  earlier,  kidney 
transplant  costs  are  offset  overtime  by 
reductions  in  other  medical  costs,  such 
as  kidney  dialysis.  Therefore,  we  did 
not  include  the  costs  of  kidney 
transplants  in  the  calculation  of  the 
overall  five  year  transplantation  costs. 
Some  offsetting  reductions  in  medical 
costs  for  other  types  of  transplants  are 
also  likely,  but  are  not  as  readily 
quantifiable. 

We  also  calculated  the  statistical  and 
social  benefits  from  the  4,118  non-renal 
transplants  during  a  five-year  period. 
Using  our  earlier  methodology,  the  five 
year  statistical  and  social  benefits  would 
be  as  follows:  49,416  additional  life- 
years  and  $5,732,256,000  additional 
social  benefit. 

Below,  provided  by  HCFA  actuaries, 
are  estimated  costs  to  the  Medicare 
program  resulting  from  additional  organ 
transplants. 


Estimated  Costs  To  the  Medicare 
Program 


Fiscal  year 

Cost 
(millions) 

1 999  

35 

2000  . 

2001  

75 
115 

2002  „ 

2003  

160 
200 

2004  

240 

These  estimates  include  both  the  cost 
of  the  transplants  and  follow-up 
medical  care,  adjusted  for  patient 
survival.  Costs  increase  every  year 
because  each  year's  cost  includes 
transplants  performed  in  that  year  plus 
medical  care  for  those  transplant 
recipients  who  received  transplants  in 
previous  years.  Thus,  the  impact  in  each 
year  was  calculated  as  the  sum  of  the 
number  of  transplants  in  that  year  plus 
the  cost  of  patient  graft  siuvivals.  Our 
analysis  indicates  that  administrative 
costs  to  the  Medicare  budget  are 
minimal. 

Cost  estimates  were  adjusted  for; 

•  Normal  annual  percentage  increase 
in  organ  donation  and  transplantation 
that  would  occur  independent  of  the 
impact  of  this  regulation; 

•  The  fact  that  the  Medicare 
population  tends  to  be  sicker  than  the 
general  transplant  population; 

•  The  fact  that  approximately  Vs  of 
kidney  transplant  recipients  leave 
Medicare  end  stage  renal  disease  (ESRD) 
rolls  after  three  years  if  the  transplant  is 
successful;  and 


•  Reduced  costs  to  the  Medicare 
program  for  kidney  transplant  recipients 
because  they  no  longer  need  dialysis. 

HCFA  actuaries  also  estimated  the 
cost  to  the  Medicare  program  of 
transplants  and  follow-up  medical  care 
for  transplant  recipients  in  FY  2004 
without  the  regulation  to  be 
$1,630,000,000.  Total  costs  to  the 
Medicare  program  in  FY  2004  with  this 
regulation  total  $1,870,000,000 
($1,630,000,000  +  $240,000,000).  Thus, 
the  regulation  will  increase  the  cost  to 
the  Medicare  program  and  associated 
medical  care  by  approximately  15 
percent  in  FY  2004. 

Note  the  cost  estimate  for  1999  does 
not  include  the  first  three  months  of  FY 
1999.  Although  the  regulation's  effective 
date  will  be  in  August  1998,  it  is  not 
expected  that  there  will  be  an  impact  on 
the  Medicare  budget  until  January  1, 
1999. 

We  attempted  to  compare  the  costs  to 
hospitals  and  OPOs  of  the  proposed 
regulation  and  the  final  regulation.  The 
proposed  regulation  would  have 
permitted  OPOs  to  define  both 
"potential  donor"  and  the  notification 
protocol  hospitals  would  use  to  refer 
potential  donors.  We  cannot  quantify 
the  costs  of  implementing  the  proposed 
regulation  because  we  have  no  way  of 
knowing  with  any  certainty,  what  the 
individual  OPOs  would  decide  to  do  if 
given  the  responsibility  of  deciding 
which  deaths  would  be  referred  by  their 
hospitals.  Some  OPOs  might  exclude 
individuals  by  age;  other  OPOs  might 
exclude  individuals  by  clinical  category 
(e.g.,  HIV  positive  or  metastatic  cancer). 
However,  even  absent  a  comparison  of 
costs,  we  believe  the  final  regulation  is 
a  more  effective  mechanism  to 
increasing  organ  donation.  Referring  all 
deaths  is  a  better  approach  because  it 
creates  a  clear  standard  for  hospitals  to 
follow,  it  ensures  that  hospitals  will  not 
erroneously  assume  that  a  potential 
donor  should  be  excluded,  it  allows 
early  intervention  by  the  OPO  to  guide 
the  organ  and  tissue  procurement 
process  to  ensure  a  successful  outcome, 
and  will  make  it  easier  to  standardize 
transplantation  waiting  time. 

In  accordance  with  tne  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
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approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  pubUc 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
summarized  and  discussed  below. 

Section  482.45(a)    Standard:  Organ 
Procurement  Responsibilities 

The  burden  associated  with  the 
requirements  of  this  section  include;  (1) 
the  requirement  to  maintain  protocol 
documentation  demonstrating  that  the 
five  requirements  of  this  section  have 
been  met,  (2)  the  requirement  for  a 
hospital  to  notify  an  OPO  and/ or  tissue 
bank  of  a  death,  and  (3)  the  time 
required  for  a  hospital  to  document  and 
maintain  OPO  referral  information. 
We  estimate  that,  on  average,  the 
requirement  to  maintain  protocol 
documentation  demonstrating  that  the 
requirements  of  this  section  have  been 
met  will  impose  one  hour  of  burden  per 
hospital  (on  5,200  hospitals)  on  an 
annual  basis  (a  total  of  5,200  aimual 
burden  hours). 

The  burden  associated  with  the 
requirement  for  a  hospital  to  notify  an 
OPO  of  every  death  that  occurs  in  the 
hospital  is  estimated  to  be 
approximately  400  calls  per  year  in  an 
average  hospital,  multiplied  by  five 
minutes  per  call,  for  a  total  aimual 
burden  of  34  hours  per  hospital  (a  total 
of  176,800  annual  burden  hours).  We 
believe  this  is  a  generous  estimate.  One 
OPO  has  reportwl  that  the  referral  calls 
hospitals  make  to  the  vendor  that 
handles  their  referral  calls  average  one 
minute,  20  seconds.  An  OPO  in  a  State 
writh  routine  referral  estimates  the  calls 
they  receive  from  hospitals,  on  average, 
last  no  more  than  three  to  five  minutes. 
(A  call  about  a  ventilator  dependent 
patient  might  last  an  hour,  but,  of 
course,  these  calls  are  infrequent.) 

In  addition,  time  would  be  needed  by 
the  hospital  staff  person  to  annotate  the 
patient  record  or  fill  out  a  form 
regarding  the  disposition  of  the  call-  The 
burden  associated  with  this  activity  is 
estimated  that  be  five  minutes  per  call. 


multiplied  by  400  calls,  for  an  armual 
burden  of  34  burden  hours  per  hospital 
(a  total  of  176,800  annual  burden 
hours). 

Under  the  regulation,  a  hospital  may 
agree  to  have  the  OPO  determine 
medical  suitability  for  tissue  and  eye 
donation  or  may  have  alternative 
arrangements  with  a  tissue  bank  and  an 
eye  bank.  These  alternative 
arrangements  could  include  the 
hospital's  direct  notification  of  the 
tissue  and  eye  bank  of  potential  tissue 
and  eye  donors  or  direct  notification  of 
all  deaths.  If  a  hospital  chose  to  contact 
both  a  tissue  bank  emd  an  eye  bank 
directly  on  all  deaths,  it  would  need  an 
additional  68  annual  hours  of  burden 
per  hospital  (a  total  of  353,600  annual 
burden  hours),  (i.e.,  five  minutes  per 
call  and  five  minutes  for  paperwork  in 
order  to  call  both  the  tissue  and  eye 
bank  directly).  Again,  the  impact  is 
presumed  to  be  small,  since  the 
regulation  permits  the  hospital  to  decide 
how  this  process  will  take  place.  It 
should  be  noted  that  many  communities 
already  have  a  one-phone-call  system  in 
place,  and  this  regulation  does  not 
preclude,  and  in  fact  encourages,  these 
local  systems.  Also,  some  OPOs  are  also 
tissue  banks  and/or  eye  banks.  A 
hospital  that  chose  to  use  the  OPO's 
tissue  and  eye  bank  services  in  these 
localities  would  need  to  make  only  one 
telephone  call  on  every  death. 

Section  482.45(b)    Standard:  Organ 
Transplantation  Responsibilities 

If  a  hospital  performs  any  type  of 
transplants,  it  must  provide  organ- 
transplant-related  data  as  requested  by 
the  Organ  Procurement  and 
Transplantation  Network  (OPTN),  the 
Scientific  Registry  (SR),  or  the  organ 
procurement  organizations  (OPOs).  The 
hospital  must  also  provide  such  data 
directly  to  the  Department  of  Health  and 
Human  Services  when  requested  by  the 
Secretary. 

The  new  reporting  requirement 
imposed  with  this  section,  which  is 
subject  to  the  PRA,  is  the  requirement 
on  an  estimated  300  transplant  hospitals 
to  provide  data  to  63  OPOs.  Based  upon 
discussions  with  industry 
representatives  the  data  that  will  be 
requested  by  the  OPO's  is  data  currently 
requested  and  supplied  by  transplant 
hospitals  to  the  OPOs.  Therefore,  we  are 
assigning  one  token-hour  for  the  burden 
associated  with  this  requirement. 

The  burden  related  to  the  requirement 
for  a  hospital  to  provide  data  to  the 
OPTN  and  SR  is  currently  imposed  by 
the  Health  Resources  and  Services 
Administration  and  is  approved  under 
OMB  number  0915-0157,  with  an 
expiration  date  of  10/31/99.  The  burden 


associated  with  these  requirements 
ranges  from  .1  hour  to  .4  hours  per 
submission,  depending  on  donor  type. 
On  an  annual  basis  the  total  number  of 
submissions  is  285.600  for  a  total 
burden  of  39,970  hours.  The  remaining 
requirement  that  data  may  be  requested 
by  the  Secretary,  would  be  collected  on 
an  individual  basis  and/or  during  the 
pursuit  of  an  administrative  action, 
audit,  or  investigation,  and  is  therefore 
not  subject  to  the  requirements  of  the 
PRA  as  defined  under  5  CFR  1320.3 
(h)(6)  and  1320.4. 

We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  information  collection  requirements 
in  §§  482.45(a)  and  482.45(b).  These 
requirements  are  not  effective  until  they 
have  been  approved  by  OMB. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  to  the  following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  Attn.: 
John  Burke  HCFA-3005-P 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building.  Washington.  DC 
20503.  Attn.:  Allison  Herron  Eydt, 
HCFA  Desk  Officer 

List  of  Subjects  in  42  CFR  Part  482 

Grant  programs-health.  Health 
facilities,  Medicaid,  Medicare, 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble, 
42  CFR  chapter  IV  is  amended  as 
follows: 

PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh),  unless  otherwise  noted. 

Subpart  B — Administration 
§  482. 1 2     [Amended] 

2.  In  §  482.12,  paragraph  (c)(5)  is 
removed. 

Subpart  C— Basic  Hospital  Functions 

3.  A  new  §  482.45  is  added  to  subpart 
C  to  read  as  follows: 


UMI 
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§  482.45    Condition  of  participation:  Organ, 
tissue,  and  aye  procurement 

(a)  Standard:  Organ  procurement 
responsibilities.  The  hospital  must  have 
and  implement  written  protocols  that: 

(1)  Incorporate  an  agreement  with  an 
OPO  designated  under  part  486  of  this 
chapter,  under  which  it  must  notify,  in 
a  timely  manner,  the  OPO  or  a  third 
party  designated  by  the  OPO  of 
individuals  whose  death  is  imminent  or 
who  have  died  in  the  hospital.  The  OPO 
determines  medical  suitability  for  organ 
donation  and,  in  the  absence  of 
alternative  arrangements  by  the 
hospital,  the  OPO  determines  medical 
suitability  for  tissue  and  eye  donation, 
using  the  definition  of  potential  tissue 
and  eye  donor  and  the  notification 
protocol  developed  in  consultation  with 
the  tissue  and  eye  banks  identified  by 
the  hospital  for  this  purpose; 

(2)  Incorporate  an  agreement  with  at 
least  one  tissue  bank  and  at  least  one 
eye  bank  to  cooperate  in  the  retrieval, 
processing,  preservation,  storage  and 
distribution  of  tissues  and  eyes,  as  may 
be  appropriate  to  assure  that  all  usable 
tissues  and  eyes  are  obtained  from 
potential  donors,  insofar  as  such  an 
agreement  does  not  interfere  with  organ 
procurement; 

(3)  Ensure,  in  collaboration  with  the 
designated  OPO,  that  the  family  of  each 
potential  donor  is  informed  of  its 
options  to  donate  organs,  tissues,  or 
eyes  or  to  decline  to  donate.  The 
individual  designated  by  the  hospital  to 
initiate  the  request  to  the  family  must  be 
an  organ  procurement  representative  or 
a  designated  requestor.  A  designated 
requestor  is  an  individual  who  has 
completed  a  course  offered  or  approved 
by  the  OPO  and  designed  in  conjunction 
with  the  tissue  and  eye  bank  community 
in  the  methodology  for  approaching 
potential  donor  families  and  requesting 
organ  or  tissue  donation; 

(4)  Encourage  discretion  and 
sensitivity  with  respect  to  the 
circumstances,  views,  and  beliefs  of  the 
families  of  potential  donors; 

(5)  Ensure  that  the  hospital  works 
cooperatively  with  the  designated  OPO, 
tissue  bank  and  eye  bank  in  educating 
staff  on  donation  issues,  reviewing 
death  records  to  improve  identification 
of  potential  donors,  and  maintaining 
potential  donors  while  necessary  testing 
and  placement  of  potential  donated 
organs,  tissues,  and  eyes  take  place. 

(d)  Standard:  Organ  transplantation 
responsibilities.  (1)  A  hospital  in  which 
organ  transplants  are  performed  must  be 
a  member  of  the  Organ  Procurement  and 
Transplantation  Network  (OPTN) 
established  and  operated  in  accordance 
writh  section  372  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  274)  and 


abide  by  its  rules.  The  term  "rules  of  the 
OPTN"  means  those  rules  provided  for 
in  regulations  issued  by  the  Secretary  in 
accordance  with  section  372  of  the  PHS 
Act  which  are  enforceable  under  42  CFR 
121.10.  No  hospital  is  considered  to  be 
out  of  compliance  with  section 
1138(a)(1)(B)  of  the  Act,  or  with  the 
requirements  of  this  paragraph,  unless 
the  Secretary  has  given  the  OPTN 
formal  notice  that  he  or  she  approves 
the  decision  to  exclude  the  hospital 
from  the  OPTN  and  has  notified  the 
hospital  in  writing. 

(2)  For  purposes  of  these  standards, 
the  term  "organ"  means  a  human 
kidney,  liver,  heart,  lung,  or  pancreas. 

(3)  If  a  hospital  performs  any  type  of 
transplants,  it  must  provide  organ- 
transplant-related  data,  as  requested  by 
the  OPTN,  the  Scientific  Registry,  and 
the  OPOs.  The  hospital  must  also 
provide  such  data  directly  to  the 
Department  when  requested  by  the 
Secretary. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare  Hospital 
Insurance;  Program  No.  93.778,  Medical 
Assistance  Program) 

Dated:  June  15. 1998. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

Dated:  June  16,  1998. 
Donna  E.  Shalala, 
Secretary. 
(FR  Doc.  98-16490  Filed  6-17-98;  10:12  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  98-03;  FCC  98-1 17] 

1998  Biennial  Regulatory  Review— 
Streamlining  of  Radio  Technical  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  On  June  15. 1998,  the 

Commission  released  a  Notice  of 
Proposed  Rule  Making  and  Order.  The 
Commission  adopted  a  number  of 
changes  in  this  proceeding  to  promote 
greater  technical  flexibility  in  the  FM 
service  and  to  streamline  and  expedite 
the  processing  of  appUcations  in  several 
services. 

EFFECTIVE  DATE:  July  22,  1998. 
FOR  FURTHER  INFORMATION  CONTACT! 
Peter  Doyle,  Dale  Bickel  or  William 
Scher,  Audio  Services  Division,  Mass 
Media  Bureau  (202)  418-2780. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order 
{Order)  in  MM  Docket  No.  98-93  and 
FCC  No.  98-117,  adopted  June  11,  1998 
and  released  June  15, 1998.  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
St.,  N.W.,  Washington,  D.C.  20554  and 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800  (phone),  (202)  857-3805 
(facsimile).  1231  20th  St..  N.W.. 
Washington,  D.C.  20036. 

Synopsis  of  Order 

1.  The  Commission  is  making  a 
number  of  amendments  to  the  FM 
technical  rules  in  order  to  clarify 
existing  rules.  Because  these 
amendments  are  non-controversial  and 
wall  have  no  adverse  effect  on  any  party, 
we  find  that  notice  and  comment 
procedures  are  unnecessary  and  need 
not  be  followed  prior  to  their  adoption. 

Ordering  Clauses  ^ 

2.  Accordingly,  it  is  ordered,  that 
these  minor  rule  changes  shall  become 
effective  July  22, 1998. 

List  ofSubiects 

47  CFR  Part  73 

Radio,  reporting  and  recordkee{>ing 
requirements. 

47  CFR  Part  74 

Radio,  reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Depu  ty  Secretary. 

Rule  Changes 

Accordingly,  Parts  73  and  74  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

2.  Amend  §  73.45  by  revising 
paragraph  (c)  introductory  text  and 
paragraph  (c)(2)  to  read  as  follows: 

§  73.45    AM  antenrw  systems. 

*        *        *         *         « 

(c)  Should  any  changes  be  made  or 
otherwise  occur  which  would  possibly 
alter  the  resistance  of  the  antenna 
system,  the  licensee  must  commence  the 
determination  of  the  operating  power  by 
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a  method  described  in  §  73.51(a)(1)  or 
(d).  (If  the  changes  are  due  to  the 
construction  of  FM  or  TV  transmitting 
facilities,  see  §§  73.316.  73.685,  and 
73.1692.)  Upon  completion  of  any 
necessary  repairs  or  adjustments,  or 
upon  completion  of  authorized 
construction  or  modifications,  the 
licensee  must  make  a  new 
determination  of  the  antenna  resistance 
using  the  procedures  described  in 
§  73.54.  Operating  power  should  then  be 
determined  by  a  direct  method  as 
described  in  §  73.51.  Notification  of  the 
value  of  resistance  of  the  antenna 
system  must  be  filed  with  the  FCC  in 
Washington,  IX:  as  follows: 

(D*  •   ' 

(2)  Whenever  AM  stations  use  direct 

reading  power  meters  pursuant  to 
§  73.51,  a  letter  notification  to  the  FCC 
in  Washington,  DC,  Attention:  Audio 
Services  Division,  Mass  Media  Bureau, 
must  be  filed  in  accordance  with 
§  73.54(e). 

3.  Amend  §  73.54  by  revising 
paragraph  (d)  introductory  text  to  read 
as  follows: 

§  73 .  54    A  nten  na  resiaisnce  and  reactance 
measu  remen  ts. 


to  the  specifications  given  in  paragraph 
(a)  of  this  section  may  obtain  approval 
of  that  system  by  submitting  an  informal 
letter  request  to  the  FCC  in  Washington, 
DC,  Attention:  Audio  Services  Division, 
Mass  Media  Biireau.  The  request  for 
approval,  signed  by  the  licensee  or 
authorized  representative,  must  contain 
sufficient  information  to  show  that  the 
sampling  system  is  in  compliance  with 
all  requirements  of  paragraph  (a)  of  this 
section. 

NotB  to  paragraph  (b):  A  public  notice 
dated  December  9.  1985  giving  additional 
information  on  approval  of  antenna  sampling 
systems  is  available  through  the  Internet  at 
http://www.fcc.gov/mmb/asd/decdoc/letteT/ 
1985-12-09 — sample.html. 


(d)  A  letter  of  notification  must  be 
filed  with  the  FCC  in  Washington,  DC, 
Attention:  Audio  Services  Division, 
Mass  Media  Bureau,  when  determining 
power  by  the  direct  method  pursuant  to 
Section  73.51  and  must  specify  the 
antenna  or  common  point  resistance  at 
the  operating  frequency.  The  following 
information  must  also  be  kept  on  file  at 
the  station: 

•  •        •        •        ♦ 

4.  Amend  §  73.58  by  revising 
paragraph  (f)  to  read  as  follows: 

§  73.58    Indicating  Instruments. 

•  «         •         *         • 

(f)  If  conditions  beyond  the  control  of 
the  licensee  prevent  the  restoration  of 
the  meter  to  service  within  the  above 
allowed  period,  information  requested 
in  accordance  with  §  73.3549  may  be 
filed  by  letter  with  the  FCC  in 
Washington,  DC,  Attention:  Audio 
Services  Division,  Mass  Media  Bureau, 
to  request  additional  time  as  may  be 
required  to  complete  repairs  of  the 
defective  instrument. 

5.  Amend  §  73.68  by  revising 
paragraph  (b).  the  note  following 
paragraph  (b)  and  paragraph  (d)(1)  to 
read  as  follows: 

§  73.68    Sampling  systems  for  antenna 
monitors. 

•         •         •         •         * 

(b)  A  station  having  an  antenna 
sampling  system  constructed  according 


(d)*  •  • 

(1)  Special  Temporary  Authority  (see 
§  73.1635)  shall  be  requested  and 
obtained  from  the  Commission's  Audio 
Services  Division,  Mass  Media  Bureau 
in  Washington  to  operate  with 
parameters  at  variance  with  bcensed 
values  pending  issuance  of  a  modified 
license  specifying  parameters 
subsequent  to  modification  or 
replacement  of  components. 

6.  Amend  §  73.69  by  revising 
paragraphs  (c)  and  (d)(5)  to  read  as 
follows: 

§  73.69    Antenna  monitors. 

•         •         •         •         • 

(c)  If  conditions  beyond  the  control  of 
the  licensee  prevent  the  restoration  of 
the  monitor  to  service  within  the 
allowed  period,  an  informal  letter 
request  in  accordance  with  §  73.3549  of 
the  Commission's  rules  must  be  filed 
with  the  FCC,  Attention:  Audio  Services 
Division,  Mass  Media  Bureau  in 
Washington,  DC  for  such  additional 
time  as  may  be  required  to  complete 
repairs  of  the  defective  instrument. 

(d)*   •  • 

(5)  An  informal  letter  request  for 
modification  of  license  shall  be 
submitted  to  the  FCC,  Attention:  Audio 
Services  Division,  Mass  Media  Bureau 
in  Washington,  DC  within  30  days  of  the 
date  of  monitor  replacement.  Such 
request  shall  specify  the  make,  type,  and 
serial  number  of  the  replacement 
monitor,  phase  and  sample  current 
indications,  and  other  data  obtained 
pursuant  to  paragraph  (d)  of  this 
section. 
•        •        •        •        • 

7.  Amend  §  73.151  by  revising 
paragraph  (a)  introductory  text  and 
(a)(1)  introductory  text  to  read  as 
follows: 


§  73.1 51     Field  strength  measurements  to 
establish  performance  of  directional 
antennas. 

(a)  In  addition  to  the  information 
required  by  the  license  application 
form,  the  following  showing  must  be 
submitted  to  establish,  for  each  mode  of 
directional  operation,  that  the  effective 
measured  field  strength  (RMS)  at  1 
kilometer  (km)  is  not  less  than  85 
percent  of  the  effective  measured  field 
strength  (RMS)  specified  for  the 
standard  radiation  pattern,  or  less  than 
that  specified  in  §  73.189(b)  for  the  class 
of  station  involved,  whichever  is  the 
higher  value,  and  that  the  measured 
field  strength  at  1  km  in  any  direction 
does  not  exceed  the  field  shown  in  that 
direction  on  the  standard  radiation 
pattern  for  that  mode  of  directional 
operation: 

(1)  A  tabulation  of  inverse  field 
strengths  in  the  horizontal  plane  at  1 
km,  as  determined  from  field  strength 
meastirements  taken  and  analyzed  in 
accordance  with  §  73.186,  and  a 
statement  of  the  effective  measured  field 
strength  (RMS).  Measurements  shall  be 
made  in  at  least  the  following 
directions: 


8.  Amend  §  73.213  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§73.213    Grandfathered  short-spaced 
stations. 

(a)  Stations  at  locations  authorized 
prior  to  November  16, 1964.  that  did  not 
meet  the  separation  distances  required 
by  §  73.207  and  have  remained 
continuously  short- spaced  since  that 
time  may  be  modified  or  relocated  with 
respect  to  such  short-spaced  stations, 
provided  that  (i)  any  area  predicted  to 
receive  interference  lies  completely 
within  any  area  currently  predicted  to 
receive  co-channel  or  first-adjacent 
chaimel  interference  as  calculated  in 
accordance  with  paragraph  (a)(1)  of  this 
section,  or  that  (ii)  a  showing  is 
provided  purauant  to  paragraph  (a)(2)  of 
this  section  that  demonstrates  that  the 
public  interest  would  be  served  by  the 
proposed  changes. 
*        •        •        •        • 

9.  Amend  §  73.258  by  revising 
paragraph  (d)  to  read  as  follows: 

§73.258    Indicating  Instruments. 

»         •         «         •         « 

(d)  If  conditions  beyond  the  control  of 
the  licensee  prevent  the  restoration  of 
the  meter  to  service  within  the  above 
allowed  period,  an  informal  letter 
request  in  accordance  with  §  73.3549 
may  be  filed  with  the  FCC,  Attention: 
Audio  Services  Division,  Mass  Media 
Bureau,  in  Washington,  DC  for  such 


UMI 
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additional  time  as  may  be  required  to 
complete  repairs  of  the  defective 
instrument. 

10.  Amend  §  73.312  by  revising 
paragraph  (b)  to  read  as  follows: 

§  73.31 2    Topographic  data. 

***** 

(b)  The  Commission  will  not 
ordinarily  require  the  submission  of 
topographical  maps  for  areas  beyond  24 
km  (15  miles)  from  the  antenna  site,  but 
the  maps  must  include  the  principal 
city  or  cities  to  be  served.  If  it  appears 
necessary,  additional  data  may  be 
requested. 
***** 

11.  Amend  §  73.313  by  revising 
paragraphs  (c)(2)  and  (d)(2)  to  read  as 
follows: 

§  73.31 3    Prediction  of  coverage. 

***** 

(c)  *  •   • 

(2)  To  use  the  chart  for  other  ERP 
values,  convert  the  ordinate  scale  by  the 
appropriate  adjustment  in  dB.  For 
example,  the  ordinate  scale  for  an  ERP 
of  50  kW  should  be  adjusted  by  17  dB 
[10  log  (50  kW)  =  17  dBkl,  and  therefore 
a  field  strength  of  60  dBu  would 
correspond  to  the  field  strength  value  at 
(60-17  =)  44  dBu  on  the  chart.  When 
predicting  the  distance  to  field  strength 
contours,  use  the  maximum  ERP  of  the 
main  radiated  lobe  in  the  pertinent 
azimuthal  direction  (do  not  account  for 
beam  tilt).  When  predicting  field 
strengths  over  areas  not  in  the  plane  of 
the  maximum  main  lobe,  use  the  ERP  in 
the  direction  of  such  areas,  determined 
by  considering  the  appropriate  vertical 
radiation  pattern. 

(d)*   •   * 

(2)  Where  the  3  to  16  kilometers 
portion  of  a  radial  extends  in  whole  or 
in  part  over  a  large  body  of  water  or 
extends  over  foreign  territory  but  the  50 
uV/m  (34  dBu)  contour  encompasses 
land  area  within  the  United  States 
beyond  the  16  kilometers  portion  of  the 
radial,  the  entire  3  to  16  kilometers 
portion  of  the  radial  must  be  included 
in  the  computation  of  antenna  height 
above  average  terrain.  However,  where 
the  50  uV/m  (34  dBu)  contour  does  not 
so  encompass  United  States  land  area, 
and  (i)  the  entire  3  to  16  kilometers 
portion  of  the  radial  extends  over  large 
bodies  of  water  or  over  foreign  territory, 
such  radial  must  be  completely  omitted 
from  the  computation  of  antenna  height 
above  average  terrain,  and  (ii)  where  a 
part  of  the  3  to  16  kilometers  portion  of 
a  radial  extends  over  large  bodies  of 
water  or  foreign  territory,  only  that  part 
of  the  radial  extending  from  3 
kilometers  to  the  outermost  portion  of 
land  in  the  United  States  covered  by  the 


radial  used  must  be  used  in  the 
computation  of  antenna  height  above 
average  terrain. 

***** 

12.  Amend  §  73.503  by  revising  the 
note  at  the  end  of  the  section  to  read  as 
follows: 


§  73.503 
service. 


Ucensing  requirements  and 


Note  to  §  73.503:  Commission 
interpretation  on  this  rule,  including  the 
acceptable  form  of  acknowledgements,  may 
be  found  in  the  Second  Report  and  Order  in 
Docket  No.  21136  (Conunission  Policy 
Concerning  the  Noncommercial  Nature  of 
Educational  Broadcast  Stations).  86  FCC  2d 
141  (1981);  the  Memorandum  Opinion  and 
Order  in  Docket  No.  21136,  90  FCC  2d  895 
(1982),  and  the  Memorandum  Opinion  and 
Order  in  Docket  21136,  97  FCC  2d  255 
(1984).  See  also.  "Commission  Policy 
Concerning  the  Noncommercial  Nature  of 
Educational  Broadcast  StaUons."  Public 
Notice,  7  FCC  Red  827  (1992),  which  can  be 
retrieved  through  the  Internet  at  http:// 
www.fcc.gov/mmb/asd/nature.html. 

13.  Amend  §  73.561  by  revising 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§73.561    Operating  schedule;  time  sharing. 

***** 

(c)  A  departure  from  the  regular 
schedule  set  forth  in  a  time-sharing 
agreement  will  be  permitted  only  in 
cases  where  a  written  agreement  to  that 
effect  is  reduced  to  writing,  is  signed  by 
the  licensees  of  the  stations  affected 
thereby,  and  is  filed  in  triplicate  by  each 
licensee  with  the  Commission, 
Attention:  Audio  Services  Division, 
Mass  Media  Bureau,  prior  to  the  time  of 
the  proposed  change.  If  time  is  of  the 
essence,  the  actual  departure  in 
operating  schedule  may  precede  the 
actual  filing  of  the  written  agreement, 
provided  that  appropriate  notice  is  sent 
to  the  Commission  in  Washington,  DC, 
Attention:  Audio  Services  Division, 
Mass  Media  Bureau. 

(d)  In  the  event  that  causes  beyond 
the  control  of  a  permittee  or  licensee 
make  it  impossible  to  adhere  to  the 
operating  schedule  in  paragraphs  (a)  or 
(b)  of  this  section  or  to  continue 
operating,  the  station  may  limit  or 
discontinue  operation  for  a  period  not 
exceeding  30  days  without  further 
authority  from  the  Commission, 
Provided,  That  notification  is  sent  to  the 
Commission  in  Washington,  DC, 
Attention:  Audio  Services  Division. 
Mass  Media  Bureau,  no  later  than  the 
10th  day  of  limited  or  discontinued 
operation.  During  such  period,  the 
permittee  shall  continue  to  adhere  to  the 
requirements  of  the  station  license 
pertaining  to  the  lighting  of  antenna 
structures.  In  the  event  normal 


operation  is  restored  prior  to  the 
expiration  of  the  30  day  period,  the 
permittee  or  licensee  will  notify  the 
FCC,  Attention:  Audio  Services  Division 
of  the  date  that  normal  operations 
resumed.  If  causes  beyond  the  control  of 
the  permittee  or  licensee  make  it 
impossible  to  comply  within  the 
allowed  period,  Special  Temporary 
Authority  (see  Section  73.1635)  must  be 
requested  to  remain  silent  for  such 
additional  time  as  deemed  necessary. 
The  license  of  a  broadcasting  station 
that  fails  to  transmit  broadcast  signals 
for  any  consecutive  12  month  period 
expires  as  a  matter  of  law  at  the  end  of 
that  period,  notwithstanding  any 
provision,  term,  or  condition  of  license 
to  the  contrary. 

14.  Amend  §  73.1350  by  revising 
paragraph  (g)  to  read  as  follows: 

§73.1350    Transmission  system  operation. 

***** 

(g)  Whenever  a  transmission  system 
control  point  is  established  at  a  location 
other  than  the  main  studio  or 
transmitter,  a  letter  of  notification  of 
that  location  must  be  sent  to  the  FCC  in 
Washington,  DC,  Attention:  Audio 
Services  Division  (radio)  or  Video 
Services  Division  (television).  Mass 
Media  Bureau,  within  3  days  of  the 
initial  use  of  that  point.  The  letter 
should  include  a  list  of  all  control 
points  in  use,  for  clarity.  This 
notification  is  not  required  if 
responsible  station  personnel  can  be 
contacted  at  the  transmitter  or  studio 
site  during  hours  of  operation. 
***** 

15.  Amend  §  73.1560  by  revising 
paragraph  (d)  to  read  as  follows: 

§  73. 1 560    Operating  power  and  mode 
tolerances. 

***** 

(d)  Reduced  power  operation.  In  the 
event  it  becomes  technically  impossible 
to  operate  at  authorized  power,  a 
broadcast  station  may  operate  at 
reduced  power  for  a  period  of  not  more 
than  30  days  without  specific  authority 
from  the  FCC.  If  operation  at  reduced 
power  will  exceed  10  consecutive  days, 
notification  must  be  made  to  the  FCC  in 
Washington,  DC,  Attention:  Audio 
Services  Division  (radio)  or  Video 
Services  Division  (television),  Mass 
Media  Bureau,  not  later  than  the  10th 
day  of  the  lower  power  operation.  In  the 
event  that  normal  power  is  restored 
within  the  30  day  period,  the  licensee 
must  notify  the  FCC  of  the  date  that 
normal  operation  was  restored.  If  causes 
beyond  the  control  of  the  licensee 
prevent  restoration  of  the  authorized 
power  within  30  days,  a  request  for 
Special  Temporary  Authority  (see 
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S  73  1635)  must  be  made  to  the  FCC  in  transmit  broadcast  signals  for  any  $  73.3549    Requests  for  extension  of  time 

^VashSl.  DC  for  addlUona,  ,ime  .s  con«^Uv,  U  ™o„,h  Pff^^^^^  [^Sl  ZZtiZZ  eJs  r^,. 

mav  be  necessary.  a  matter  of  law  at  the  end  of  that  penod.  ^^^  ^^^^,^ 

16.  Amend  §  73.1680  by  revising  notwithstanding  any  provision,  term,  or 

paragraph  (b)  introductory  text  to  read  condition  of  the  license  to  the  contrary.  Requests  for  extension  of  authority  to 

as  follows:  If  a  licensee  surrenders  its  license  operate  without  required  monitors. 

pursuant  to  an  interference  reduction  transmission  system  indicating 

§73.1680    Emergency  antennas.  agreement,  and  its  surrender  is  instruments,  or  encoders  and  decoders 

contingent  on  the  grant  of  another  for  monitoring  and  generating  the  EAS 

(b)  Prior  authority  from  the  FCC  is  not  application,  the  licensee  must  identify  codes  and  Attention  Signal  should  be 

required  by  licensees  and  permittees  to  ^^  j^^  notification  the  contingencies  made  to  the  FCC  in  Washington,  DC, 

erect  and  commence  operations  using  involved.  Attention:  Audio  Services  Division 

an  emergency  antenna  to  restore  ^g  Amend  §  73.3542  by  revising  (radio)  or  Video  Services  Division 

program  service  to  the  public.  However,  paragraph  (b)  to  read  as  follows:  (television).  Mass  Media  Bureau.  Such 

an  informal  letter  request  to  continue  requests  must  contain  information  as  to 

operation  with  the  emergency  antenna  §  73.3542    Application  for  emwgency  ^^^^^  ^^^  ^^^^^  ^jgpg  ^g^e  taken  to 

must  be  made  within  24  hours  to  the  authorization.  ^^^^  ^^  replace  the  defective 

FCC  in  Washington,  DC,  Attention:  .....  equipment  and  a  brief  description  of  the 

Audio  Services  Division  (radio)  or  (b)  Emergency  operating  authority  alternative  procedures  being  used  while 

Video  Services  Division-  (television).  issued  under  this  section  may  be  ^^  equipment  is  out  of  service. 

Mass  Media  Bureau,  within  24  hours  cancelled  or  modified  by  the  FCC  a,ih  a  now  s?-*  ifii?  tn  maH  as 

after  commencement  of  its  use.  The  without  prior  notice  or  right  to  hearing.  ^l.  Aaa  a  new  a  /i.ibi/  lo  reaa  as 

request  is  to  include  a  description  of  the  See  also  §  73.1250.  Broadcasting  touows. 

damage  to  the  authorized  antenna,  a  Emergency  Information,  for  situations  in  §73.3(517    Broadcast  Information  available 

description  of  the  emergency  antenna.  which  emergency  operation  may  be  on  the  Internet. 

and  the  staUon  operating  power  with  conducted  without  prior  authorization,  ^^^  ^^^^  ^^^.^  ^^^^^  ^^  ^^^j^  ^j 

the  emergency  antenna.  and  §  73.1635,  Special  Temporary  Divisions  provide  information  on  the 

*****         .  ^"'"^        TJ       t-     IlrrJZnhv  Internet  regarding  broadcast  rules  and 

17.  Revise  §  73.1750  to  read  as  operating  authonzations  necessitated  by  ^^^.      pending  and  completed 
follows:  circumstances  not  within  the  ambit  of  J^i^^^^^gs,  and  pending  applications. 
§73.1750    Discontinuance  of  operation.  ^g.  A^end  §  73.3544  by  revising  These  sites  also  include  copies  of  public 

The  licensee  of  each  staUon  shall  paragraph  (b)  introductory  text  to  read  "o^^^/  ^"w  l^-^'o^  "^"Z  decisions, 

notify  by  letter  the  FCC  in  Washington.  L  follows:  Th«  Mass  Media  Bureau  Internet 

DC.  Attention:  Audio  Services  Division  ^    ,      _^^^  address  ishUp:// ww.fcc.gov/mmb/  the 

(radio)  or  Video  Services  Division  §73.3544    Application  to  obtain  a  modified  Audio  Services  Division  address  ishttp./ 

(television).  Mass  Media  Bureau,  of  the  »'«"«"  ''<^"«'-  /www.fcc^gov/mmb/asd/;  the  Video 

permanent  discontinuance  of  operation  '        '        ]        '        '  Services  Division  address  is  http:// 

at  least  two  days  before  operation  is  (b)  An  informal  application  see  www.fcc.gov/mmb/vsd/;  the  Policy  and 

discontinued.  Immediately  after  §  73.3511(b).  may  be  filed  with  the  FCC  Rules  Division  address  is  http:// 

discontinuance  of  operation,  the  in  Washington.  DC.  AttenUon:  Audio  www.fcc.goy/mmb/prd/.  and  the 

licensee  shall  forward  the  station  Services  Division  (radio)  or  Video  Enforcement  Division  address  is  http:// 

license  and  other  instruments  of  Services  Division  (television)  Mass  www.fcc.gov/mmb/enf/. 

authorization  to  the  FCC.  Attention:  Media  Bureau,  to  cover  the  followuig  Alphabetical  Index 

Audio  Services  Division  (radio)  or  changes: 

Video  Services  Division  (television),  .....  22.  Add  the  following  references  to 

Mass  Media  Bureau,  for  cancellation.  20.  Revise  §  73.3549  to  read  as  the  Alphabetical  Index  at  the  end  of  part 

The  license  of  any  station  that  fails  to  follows:  73.  in  alphabetical  order: 

Construction  Near  or  Instailation  On  an  AM  Tower 73.1692 

•  •                               •                                •  •                                • 

Information  available  on  the  Internet 73.3617 

.                                •  • 

Installation  On  or  Construction  Near  an  AM  Tower 73.1692 


PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

23.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  307  and  554. 

24.  Amend  §  74.734  by  revising 
paragraph  (a)(4)  to  read  as  follows: 


§  74.734    Attended  and  unattended 
operation. 

(a)*  *  • 

(4)  A  letter  notification  must  be  filed 
with  the  FCC  in  Washington.  EX:. 
Attention:  Video  Services  Division. 
Mass  Media  Bureau,  providing  the 
name,  address,  and  telephone  number  of 
a  person  or  persons  who  may  be  called 
to  secure  suspension  of  operation  of  the 


transmitter  promptly  should  such  action 
be  deemed  necessary  by  the  FCC.  Such 
information  shall  be  kept  current  by  the 
licensee. 


25.  Amend  §  74.751  by  revising 
paragraph  (c)  to  read  as  follows: 
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§  74.751     Modification  of  transmission 
systems. 

***** 

(c)  Other  equipment  changes  not 
sf>ecifically  referred  to  in  paragraphs  (a) 
and  (b)  of  this  section  may  be  made  at 
the  discretion  of  the  licensee,  provided 
that  the  FCC  in  Washington,  EJC, 
Attention:  Video  Services  Division, 
Mass  Media  Bureau,  is  noticed  in 
writing  upon  the  completion  of  such 
changes. 

26.  Amend  §  74.763  by  revising 
paragraph  (b)  to  read  as  follows: 

§  74.763    Time  of  operation. 

***** 

(b)  In  the  event  that  causes  beyond  the 
control  of  the  low  power  TV  or  TV 
translator  station  licensee  make  it 
impossible  to  continue  operating,  the 
licensee  may  discontinue  operation  for 
a  period  of  not  more  than  30  days 
without  further  authority  from  die  FCC. 
Notification  must  be  sent  to  the  FCC  in 
Washington,  DC,  Attention:  Video 
Services  Division,  Mass  Media  Bureau, 
not  later  than  the  10th  day  of 
discontinued  operation.  During  such 
period,  the  licensee  shall  continue  to 
adhere  to  the  requirements  in  the  station 
license  pertaining  to  the  lighting  of 
antenna  structures.  In  the  event  normal 
operation  is  restored  prior  to  the 
expiration  of  the  30  day  period,  the  FCC 
in  Washington,  DC,  Attention:  Video 
Services  Division,  Mass  Media  Bureau, 
shall  be  notified  in  writing  of  the  date 
normal  operations  resumed.  If  causes 
beyond  the  control  of  the  licensee  make 
it  impossible  to  comply  within  the 
allowed  period,  a  request  for  Special 
Temporary  Authority  (see  §  73.1635  of 
this  chapter)  shall  be  made  to  the  FCC 
no  later  than  the  30th  day  for  such 
additional  time  as  may  be  deemed 
necessary. 

27.  Amend  §  74.784  by  revising 
paragraph  (b)  to  read  as  follows: 

§  74.784    Rebroadcasts. 

***** 

(b)  The  licensee  of  a  low  power  TV  or 
TV  translator  station  shall  not 
rebroadcast  the  programs  of  any  other 
TV  broadcast  station  or  other  station 
authorized  under  the  provisions  of  this 
Subpart  without  obtaining  prior  consent 
of  the  station  whose  signals  or  programs 
are  proposed  to  be  retransmitted.  The 
FCC,  Attention:  Video  Services 
Division,  Mass  Media  Bureau,  shall  be 
notified  of  the  call  letters  of  each  station 
rebroadcast,  and  the  licensee  of  the  low 
power  TV  or  TV  broadcast  translator 


station  shall  certify  it  has  obtained 
written  consent  from  the  licensee  of  the 
station  whose  programs  are  being 
retransmitted. 

***** 

28.  Amend  §  74.1231  by  revising 
paragraph  (b)  introductory  text  to  read 
as  follows: 


§74.1231 
service. 


Purpose  and  permissibie 


(b)  An  FM  translator  may  be  used  for 
the  purpose  of  retransmitting  the  signals 
of  a  primary  FM  radio  broadcast  station 
or  another  translator  station  the  signal  of 
which  is  received  directly  through 
space,  converted,  and  suitably 
amplihed.  However,  an  FM  translator 
providing  fill-in  service  may  use  any 
terrestrial  facilities  to  receive  the  signal 
that  is  being  rebroadcast.  An  FM  booster 
station  or  a  noncommercial  educational 
FM  translator  station  that  is  operating 
on  a  reserved  channel  (Channels  201- 
220)  and  is  owned  and  operated  by  the 
licensee  of  the  primary  noncommercial 
educational  station  it  rebroadcasts  may 
use  alternative  signal  dehvery  means, 
including,  but  not  limited  to,  satellite 
and  terrestrial  microwave  facilities. 
Provided,  however,  that  an  applicant  for 
a  noncommercial  educational  translator 
operating  on  a  reserved  chaimel 
(Channel  201-220)  and  owned  and 
operated  by  the  licensee  of  the  primary 
noncommercial  educational  FM  station 
it  rebroadcasts  complies  with  either 
paragraph  (b)(1)  or  (b)(2)  of  this  section: 
***** 

29.  Amend  §  74.1234  by  revising 
paragraph  (a)(4)  to  read  as  follows: 

§74.1234    Unattended  operation. 

(a)*   •   • 

(4)  The  FCC  in  Washington,  DC, 
Attention:  Audio  Services  Division, 
Mass  Media  Bureau,  shall  be  supplied 
by  letter  with  the  name,  address,  and 
telephone  number  of  a  person  or 
persons  who  may  be  contacted  to  secure 
suspension  of  operation  of  the  translator 
promptly  should  such  action  be  deemed 
necessary  by  the  Commission.  Such 
information  shall  be  kept  current  by  the 
licensee. 
***** 

30.  Amend  §  74.1235  by  revising 
paragraph  (c)  and  adding  paragraphs 
(d)(1),  (d)(2)  and  (d)(3)  to  read  as 
follows: 


§74.1235 
systems. 


Power  limitations  and  antenna 


(c)  The  effective  radiated  power  of  FM 
booster  stations  shall  be  limited  such 


that  the  predicted  service  contour  of  the 
booster  station,  computed  in  accordance 
with  §  73.313  paragraphs  (a)  through  (d) 
of  this  chapter,  may  not  extend  beyond 
the  corresponding  service  contour  of  the 
primary  FM  station  that  the  booster 
rebroadcasts.  In  no  event  shall  the  ERP 
of  the  booster  station  exceed  20%  of  the 
maximum  allowable  ERP  for  the 
primary  station's  class. 
(d)»  *  • 

(1)  Translator  stations  located  within 
125  kilometers  of  the  Mexican  border 
may  operate  with  an  ERP  up  to  50  watts 
(0.050  kW)  ERP.  A  booster  station  may 
not  produce  a  34  dBu  interfering 
contour  in  excess  of  32  km  from  the 
transmitter  site  in  the  direction  of  the 
Mexican  border,  nor  may  the  60  dBu 
service  contour  of  the  booster  station 
exceed  8.7  km  from  the  transmitter  site 
in  the  direction  of  the  Mexican  border^ 

(2)  Translator  stations  located 
between  125  kilometers  apd  320 
kilometers  from  the  Mexican  border 
may  operate  with  an  ERP  in  excess  of 
50  watts,  up  to  the  maximum  permitted 
ERP  of  250  watts  per  §  74.1235(b)(2). 
However,  in  no  event  shall  the  location 
of  the  60  dBu  contour  lie  within  116.3 
km  of  the  Mexican  border. 

(3)  Applications  for  translator  or 
booster  stations  vtrithin  320  km  of  the 
Canadian  border  may  employ  an  ERP  up 
to  a  maximum  of  250  watts,  as  specified 
in  §  74.1235(a)  and  (b).  The  distance  to 
the  34  dBu  interfering  contour  may  not 
exceed  60  km  in  any  direction. 

31.  Amend  §  74.1251  by  revising 
paragraph  (b)(6)  to  read  as  follows: 

§  74. 1 251    Teciinical  and  equipnrtent 
modifications. 

***** 

(b)*  •  * 

(6)  Any  change  in  the  output 
frequency  of  a  translator. 

***** 

32.  Add  a  new  §  74.1290  to  read  as 
follows: 

§  74.1290    FM  translator  and  booster 
station  information  available  on  the 
internet 

The  Mass  Media  Bureau's  Audio 
Services  Division  provides  information 
on  the  Internet  regarding  FM  translator 
and  booster  stations,  rules,  and  policies 
at  http://www.fcc.gov/nimb/asd/. 

Alphabetical  Index 

33.  Add  the  following  reference  to  the 
Alphabetical  Index  at  the  end  of  part  74, 
in  alphabetical  order: 
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Federal  Register 
Vol.  63.  No.  119 
Monday,  June  22,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put))ic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  ttie  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docl(et  No.  9»-ANM-12] 

Proposed  Revision  of  Class  E 
Airspace;  Price,  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  proposal  would  provide 
additional  controlled  airspace  to 
accommodate  the  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SLAP)  utilizing  the  Global 
Positioning  System  (GPS)  at  the  Carbon 
County  Airport.  This  new  SLAP  requires 
airspace  extending  upward  from  1200 
feci  above  the  surface  in  order  to 
contain  an  associated  holding 
procedure. 

DATES:  Comments  must  be  received  on 
or  before  August  6,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-12,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6.  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-12.  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056; 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  Lhey  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stami>ed  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ANM-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  v«ll  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  pubfic 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520,  1601  Lind 
Avenue  SW,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Price,  UT.  This 
amendment  would  provide  additional 
airspace  necessary  to  fully  encompass 
the  GPS  Runway  36  SLAP  to  the  Carbon 
County  Airport.  Price.  UT.  This 


amendment  proposes  to  add  a  1200- foot 
Class  E  area  extension  to  the  south  in 
order  to  accommodate  a  holding  pattern 
for  the  SLAP.  The  holding  pattern  is 
required  to  meet  necessary  airspace 
criteria  for  aircraft  transitioning  between 
the  terminal  and  en  route  environments. 
The  FAA  establishes  Class  E  airspace 
extending  upward  from  700  feet  AGL 
where  necessary  to  contain  aircraft 
transitioning  between  the  terminal  and 
en  route  environments.  The  intended 
effect  of  this  proposal  is  designed  to 
provide  safe  and  efficient  use  of  the 
navigable  airspace  and  to  promote  safe 
flight  operations  under  IFR  at  the 
Carbon  County  Airport  and  between  the 
terminal  and  en  route  transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  Paragraph 
6005  of  FAA  Order  7400. 9E  dated 
September  10, 1997.  and  effective 
September  16, 1997.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
fisted  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  [X3T  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibifity  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120:  E.G.  10854.  24  FR  9565.  3  CFR.  1959- 
1963Comp.,p.  389. 

$71.1    [Ann«ndedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         *         • 

ANMUTE5    Price,  UT 

Price.  Carbon  County  Airport,  UT 

(Lat.  39*36'43"  N.  long,  llff'45'02"  W) 

Carbon  VOR/DME 

(Lat.  39''36'11"N,  long.  110'45'13"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Carbon  VOR/DME.  and  within 
1.8  miles  each  side  of  the  200°  radial  of  the 
Carbon  VOR/DME  extending  from  the  4.3- 
mile  radius  to  7  miles  south  of  the  Carbon 
VOR/DME;  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  tounded  by 
a  line  beginning  at  lat.  39*50'00"  N,  long. 
llinWOO"  W;  to  lat.  39°45'00"  N.  long. 
110°30'00"  W;  to  lat.  39'05'00"  N,  long. 
IIO'SO'OO"  W;  to  lat.  39''05'00"  N.  long. 
llinxrOO"  W;  to  lat.  39°21'00"  N.  long. 
111"05'00"  W;  thence  to  point  of  beginning: 
excluding  that  airsp>ace  within  Federal 
Airways,  the  Moab,  UT,  and  the  Salt  Lake 
Qty,  UT,  Class  E  airspace  areas. 
•         *         »         •         * 

Issued  in  Seattle,  Washington,  on  June  8, 
1996. 

foe  E.  Gingles, 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
[FR  Doc.  98-16546  Filed  6-19-98;  8:45  am) 
BttJJNO  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car©  Financing  Administration 

42  CFR  Parts  410  and  414 

[HCFA-1906-P] 
RIN  0938-AI44 

Medicare  Program;  Payment  tor 
Teleconsultations  in  Rural  Health 
Professional  Shortage  Areas 

AGENCY:  Health  Care  Financing 
AdministraUon  (HCFA),  HHS. 
action:  Proposed  rule.  * 

SUMMARY:  This  proposed  rule  would 
implement  parts  of  section  4206  of  the 
Balanced  Budget  Act  of  1997  by 
amending  our  regulations  to  provide  for 
payment  for  professional  consultation 
by  a  physician  and  certain  other 
practitioners  via  interactive 
telecommunication  systems.  Payment 
may  be  made  if  the  physician  or  other 
practitioner  is  furnishing  a  service  for 
which  payment  may  be  made  under 
Medicare  to  a  beneficiary  residing  in  a 
rural  area  that  is  designated  as  a  health 
professional  shortage  area. 

This  proposed  rule  would  also 
estabUsh  a  methodology  for  determining 
the  amoimt  of  payments  made  for  the 
consultation. 

DATES:  Conunents  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  August  21,  1998. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services.  Attention:  HCFA- 
_  1906-P,  P.O.  Box  26676,  Baltimore,  MD 
21207-0519. 

If  you  prefer,  you  may  deliver  your 
written  conunents  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  IX  20201.  or 
Room  C5-09-26.  7500  Security 
Boulevard.  Baltimore,  MD  21244- 
1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  conunents 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1906-P.  Comments  received 
timely  will  be  available  for  public 
insp>ection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 


through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOB  FURTHER  INFORMATION  CONTACT: 
Craig  Dobyski,  (410)  786-4584. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 


A.  General 

Telemedidne  is  the  use  of 
telecommunications  to  furnish  medical 
information  and  services.  Generally,  two 
different  kinds  of  technology  are  in  use 
in  telemedicine.  One  technology  is  two- 
way  interactive  video.  This  technology 
is  used,  for  example,  when  a 
consultation  involving  the  patient,  the 
primary  care  giver,  and  a  specialist  is 
necessary.  The  videoconferencing 
equipment  at  two  (or  more)  locations      » 
permits  a  "real-time"  or  "live" 
consultation  to  take  place,  providing  for 
two-way  exchange  of  information 
between  the  locations  during  the 
examination.  We  refer  to  this  process  as 
"teleconsultation."  Teleconsultation 
typically  involves  a  primary  care 
practitioner  with  a  patient  at  a  remote, 
rural  (spoke)  site  and  a  medical 
specialist  (consultant)  at  an  urban  or 
referral  center  (hub)  faciUty,  with  the 
primary  care  practitioner  seeking  advice 
from  the  consultant  concerning  the 
patient's  condition  or  course  of 
treatment. 

The  other  technology,  called  "store 
and  forward,"  is  used  to  transfer  video 
images  from  one  location  to  another.  A 
camera  or  similar  device  records  (stores) 
an  image(s)  that  is  then  sent  (forwarded) 
via  telecommunications  media  to 
another  location  for  later  viewing.  The 
sending  of  x-rays,  computed 
tomography  scans,  or  magnetic 
resonance  images  are  common  store- 
and-forward  applications.  The  original 
image  may  be  recorded  and/or 
forwarded  in  digital  or  analog  format 
and  may  include  video  "clips"  such  as 
ultrasound  examinations,  where  the 
series  of  images  that  are  sent  may  show 
full  motion  when  reviewed  at  the 
receiving  location. 

Currently,  Medicare  allows  payment 
for  those  telemedicine  applications  in 
which,  under  conventional  health  care 
delivery,  the  medical  service  does  not 
require  face-to-face  "hands  on"  contact 
between  patient  and  physician.  For 
example.  Medicare  permits  coverage  of 
teleradiology,  which  is  the  most  widely 
used  and  reimbursed  form  of 
telemedicine.  as  well  as  physician 
interpretation  of  electrocardiogram  and 
electroencephalogram  readings  that  are 
transmitted  electronically.  In  contrast. 
Medicare  does  not  cover  other 
physicians  services  delivered  through 
telecommunications  systems  because, 
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under  the  conventional  delivery  of 
medicine,  those  services  are  furnished 
in  person. 

B.  Legislation 

In  section  4206  of  the  Balanced 
Budget  Act  of  1997  (BBA)(Public  Law 
105-33).  the  Congress  required  that,  not 
later  than  January  1, 1999,  Medicare 
Part  B  (Supplementary  Medical 
Insurance)  pay  for  professional 
consultation  via  telecommunications 
systems.  Under  section  4206(a),  the 
provision  applies  to  consultations  with 
a  physician  or  with  certain  other 
practitioners  (identified  below) 
furnishing  a  service  for  which  payment 
may  be  made  under  Part  B,  provided  the 
service  is  furnished  to  a  beneficiary  who 
resides  in  a  county  in  a  rural  area  that 
is  designated  as  a  health  professional 
shortage  area,  and  notwithstanding  that 
the  physician  or  other  practitioner 
furnishing  the  consultation  is  not  at  the 
same  location  as  the  physician  or  other 
practitioner  furnishing  the  service  to  the 
beneficiary. 

The  practitioners  listed  in  section 
4206(a)  are  physicians  (as  defined  in 
section  1861  (r)  of  the  Social  Seciuity 
Act  (the  Act))  and  those  practitioners 
described  in  section  1842(b)(18)(C)  of 
the  Act.  The  practitioners  described  in 
1842(b)(18)(C)  include:  physician 
assistants,  nurse  practitioners,  clinical 
nurse  specialists,  certified  registered 
nurse  anesthetists,  anesthesiologist's 
assistants,  nurse-midwives",  clinical 
social  workers,  and  clinical 
psychologists. 

Section  4206(b)  requires  that  the 
Secretary  establish  a  methodology  for 
determining  the  amount  of  payments 
made  for  a  consultation,  within  the 
following  parameters: 

•  The  payment  is  to  be  shared 
between  the  referring  practitioner  and 
the  consulting  practitioner.  The  amoimt 
of  the  payment  is  not  to  exceed  the 
current  fee  schedule  amount  that  would 
be  paid  to  the  consulting  practitioner. 

•  The  payment  is  not  to  include  any 
reimbursement  for  any  telephone  line 
charges  or  any  faciUty  fees,  and  a 
beneficiary  may  not  be  billed  for  these 
charges  or  fees. 

•  The  payment  is  to  be  subject  to  the 
coinsurance  and  deductible 
requirements  under  section  1833(a)(1) 
and  (b)  of  the  Act. 

•  The  payment  differential  of  section 
1848(a)(3)  of  the  Act  is  to  be  applied  to 
services  furnished  by  nonparticipating 
physicians.  (Section  1848(a)(3)  specifies 
that,  in  the  case  of  physicians  services 
furnished  by  a  nonparticipating 
physician,  the  payment  basis  is  95 
percent  of  what  it  would  have  been  had 


the  service  been  furnished  by  a 
participating  physician.) 

•  The  provisions  of  sections  1848(g) 
and  1842(b)(18)  of  the  Act  are  to  apply. 
(Section  1848(g)  provides  a  limitation 
on  charges  to  beneficiaries  and  provides 
sanctions  if  a  physician,  supplier,  or 
other  person  knowingly  and  willfully 
repeatedly  bills  or  collects  for  services 
in  violation  on  the  limitation.  It  also 
provides  for  sanctions  if  a  physician, 
supplier,  or  other  person  fails  (1)  to 
timely  correct  excess  charges  by 
reducing  the  actual  charge  billed  for  the 
service  to  an  amount  that  does  not 
exceed  the  limiting  charge  for  the 
service,  or  (2)  to  timely  refund  excess 
collections.  In  addition,  it  requires  that 
physicians  and  suppUers  submit  claims, 
for  services  they  furnished  to  a 
beneficiary,  to  a  carrier  on  behalf  of  the 
beneficiary  using  a  standard  claim  form 
specified  by  the  Secretary.  The  statute 
imposes  a  p>enalty  for  failure  to  so 
submit  the  claim.  In  addition,  section 
1848(g)  prohibits  imposing  any  charge 
relating  to  completing  and  submitting 
the  claim.  Section  1842(b)(18)  provides 
that  services  furnished  by  a  physician 
assistant,  nurse  practitioner,  clinical 
nurse  speciaUst.  certified  registered 
nurse  anesthetist,  anesthesiologist's 
assistant,  certified  nurse-midwife, 
clinical  social  worker,  or  clinical 
psychologist  for  which  payment  may  be 
made  on  a  reasonable  charge  or  fee 
schedule  basis  may  be  made  only  on  an 
assignment-related  basis.  It  also  limits 
the  beneficiary's  Uability  to  any 
applicable  deductible  and  coinsurance 
amounts.  It  further  provides  for 
sanctions  against  a  practitioner  who 
knowingly  and  willfully  bills  (or 
collects  an  amount)  in  violation  of  the 
limitation.) 

•  Further,  payment  for  the 
consultation  service  is  to  be  increased 
annually  by  the  update  factor  for 
physicians  services  determined  under 
section  1848(d)  of  the  Act. 

In  addition,  the  statute  directs  that,  in 
estabUshing  the  methodology  for 
determining  the  amount  of  payment,  the 
Secretary  take  into  account  the  findings 
of  the  report  required  by  section  192  of 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (Pubhc  Law 
104-191).  the  findings  of  the  report 
required  by  section  4206(c)  of  the  BBA, 
and  any  other  findings  related  to 
cUnical  efficacy  and  cost-effectiveness 
of  telehealth  applications. 

C.  HCFA  Telemedicine  Demonstration 
Program 

In  October  1996,  we  began  a 
demonstration  of  Medicare  fee-for- 
service  payment  for  teleconsultation 
services.  The  demonstration  is  expected 


to  nm  through  fiscal  year  2001.  Under 
the  demonstration,  providers  at  selected 
sites  in  Iowa,  Georgia,  North  Carolina, 
and  West  Virginia  have  been  furnishing 
teleconsultation  services.  These  sites 
were  selected  as  a  result  of  proposals 
submitted  during  our  1993  and  1994 
general  research  solicitations  and  a 
subsequent  expansion  request  in  1998. 
Special  data  collection  plans  are  in 
place  for  those  health  care  providers 
participating  in  the  demonstration.  The 
demonstration  is  being  independently 
evaluated  through  a  cooperative 
agreement  with  the  Center  for  Health 
Pohcy  Research  in  Denver. 

In  this  demonstration,  we  are 
experimenting  with  a  variety  of 
payment  options  beyond  that  proposed 
under  this  rule.  Since  relatively  little  is 
known  at  present  about  either  the 
process  or  content  of  telemedicine 
service  delivery,  we  expect  to  learn  from 
the  demonstration  about  the  general 
characteristics  and  practice  patterns  of 
telemedicine  practitioners.  After 
completion  of  the  demonstration,  we 
will  compare  the  results  to  operations 
under  the  reimbursement  strategy  that 
would  be  established  under  this 
proposed  rule,  and  we  may  propose 
adjustments,  as  appropriate. 

n.  Provisions  of  This  Proposed  Rule 

This  rule  proposes  to  establish 
pohcies  for  implementing  the 
provisions  of  section  4206  of  the  BBA 
that  address  Medicare  reimbursement 
for  telehealth  services. 

A.  Professional  Consultation  Services 
Via  Telecommunications  Systems 

The  title  of  sectian  4206  of  the  BBA 
refers  to  telehealth  services,  although 
the  text  specifically  refers  to 
professional  consultation  services  via 
telecommunications  systems.  In  this 
docimiient,  we  wriH  refer  to  professional 
consultation  services  via 
telecommunications  systems  as 
teleconsultations. 

A  consultation  is  a  type  of  service 
provided  by  a  physician  (or,  under 
section  4206,  certain  other  health  care 
practitioners)  "whose  opinion  or  advice 
regarding  evaluation  and/or 
management  of  a  specific  problem  is 
requested  by  another  physician  or  other 
appropriate  source.  A  [physician) 
consultant  may  initiate  diagnostic  and/ 
or  therapeutic  services.  The  request  for 
a  consultation  from  the  attending 
physician  or  other  appropriate  source 
and  the  need  for  consultation  must  be 
documented  in  the  patient's  medical 
record.  The  consultant's  opinion  and 
any  services  that  were  ordered  or 
performed  must  also  be  documented  in 
the  patient's  medical  record  and 
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communicated  to  the  requesting 
physician  or  other  appropriate  source."  ' 
We  do  not  consider  a  teleconsultation  to 
be  a  new  medical  service;  rather,  we 
consider  it  to  be  a  new  way  or  process 
of  deUvering  a  consultation. 

Earlier  in  this  docimient  we  included 
a  discussion  of  the  two  general 
technologies  used  in  telemedicine.  that 
is.  store  and  forward,  and  interactive 
video.  We  beheve  that,  although 
asynchronous  transmission  may  be 
sufficient  for  diagnostic  interpretation  of 
images  (such  as  radiological  images),  a 
teleconsultation  is  equivalent  to  a 
traditional,  face-to-face  consultation 
only  if  it  permits  the  consultant  to 
control  the  examination  of  the  patient  as 
the  examination  is  taking  place.  With 
store-and-forward  technology,  the 
consultant  is  reviewing  an  examination 
that  has  already  occurred  and  is  limited 
to  whatever  information  was  recorded  at 
that  time. 

We  beUeve  that  a  teleconsultation 
instead  must  be  an  interactive  patient 
encounter.  The  teleconsultation  must 
meet  the  criteria  included  in  the 
descriptor  quoted  above  for  a  given 
consultation  service  and  include — 

•  Clinical  assessment  via  medical 
examination  directed  by  the  consultant 
(specialist); 

•  The  use  of  multimedia 
communications  equipment  that 
includes,  at  a  minimum,  audio- video 
equipment  permitting  two-way  real  time 
communication; 

•  Participation  of  the  referring 
practitioner  as  appropriate  to  the 
medical  needs  of  the  patient  and  as 
needed  to  provide  information  to  and  at 
the  direction  of  the  consultant;  and 

•  Feedback  of  the  consultation 
assessment  to  the  referring  practitioner. 

Note  that,  to  quahfy  for  Medicare 
payment,  the  patient  must  be  present 
and  the  telecommunications  technology 
must  allow  the  consulting  practitioner 
to  control  an  interactive  medical 
examination  of  the  patient.  Store  and 
forward  technologies  would  not  allow  a 
medical  examination  of  the  patient  but 
would  allow  only  a  review  of  a  prior 
examination,  test,  or  diagnostic 
procedure,  which  would  be  outside  the 
scope  of  this  proposed  rule.  By 
requiring  an  interactive 
commimications  system,  however,  we 
are  not  mandating  full  motion  video,  but 
are  requiring  interactive  real  time  audio- 
video  communication.  We  recognize 
that  full  motion  video  requires  large 
bandwidth  that  may  be  physically  aadJ 
or  financially  unavailable  to  many 


'  IPhysiciani')  Current  Procaduial  Terminology 
(4th  Edition.  1996,  copyrighted  by  the  American 
Medical  Association),  p.  20. 


health  care  entities  in  rural  areas.  This 
rule  would  not  prohibit  the  use  of  lower 
end  interactive  video  technology  in 
which  less  than  full  motion  video  is 
sufficient  for  the  consulting  practitioner 
to  control  an  examination  of  the  patient. 
As  such,  we  would  encourage  the  use  of 
the  simplest  and  least  expensive 
equipment  that  meets  the  real  time 
requirement  proposed  under  this  rule. 

The  [Physicians']  Current  Procedural 
Terminology  (CPT)  is  a  systematic 
listing  of  descriptive  terms  and 
identifying  codes  for  reporting  medical 
services  and  procedures  performed  by 
physicians  and  other  medical 
practitioners.  We  propose  to  cover  as 
teleconsultation  services  the  following 

categories  of  services  listed  as    

consultant  services  in  the  1998  CPT: 

Office  or  Other  Outpatient 
Consultations— CPT  codes  99241 
through  99245;  

Initial  Inpatient  Consultations — CPT 
codes  99251  through  99255; 

Follow-up  Inpatient  Consultations — 
CPT  codes  99261  through  99263;  and 

Confirmatory  Consultations — CPT 
codes  99271  through  99275. 

Proposed  Regulatory  Provisions 

Based  on  the  above,  we  would 
specify,  in  paragraph  (a)  of  proposed 
§410.75  (Consultations  via 
telecommunication  systems),  that 
Medicare  Part  B  pays  for  professional 
consultations  furnished  by  means  of 
interactive  telecommunications  systems 
if  the  following  conditions,  and  others 
discussed  later  in  this  preamble,  are 
met: 

•  The  medical  examination  of  the 
beneficiary  is  under  the  control  of  the 
consultant  practitioner. 

•  The  consultation  involves  the 
participation  of  the  referring 
practitioner,  as  appropriate  to  the 
medical  needs  of  the  patient  and  as 
needed  to  provide  information  to  and  at 
the  direction  of  the  consultant. 

•  The  consultation  results  in  a 
written  report  that  is  furnished  to  the 
referring  practitioner. 

In  addition,  at  paragraph  (b)  of 
§  410.75.  we  would  define  "interactive 
telecommunications  systems"  as 
multimedia  communications  equipment 
that  includes,  at  a  minimum,  audio- 
video  equipment  permitting  two-way, 
real  time  consultation  among  the 
patient,  consulting  practitioner,  and 
referring  practitioner  as  appropriate  to 
the  medical  needs  of  the  patient  and  as 
needed  to  provide  information  to  and  at 
the  direction  of  the  consulting 
practitioner.  We  would  also  specify  that 
telephones,  facsimile  machines,  and     ^ 
electronic  mail  systems  do  not  meet  the 


definition  of  interactive 
telecommunications  systems. 

B.  Coverage  and  Eligibility  Provisions 

In  addition  to  limiting  telemedicine 
coverage  to  consultation  services, 
section  4206  of  the  BBA  limits  coverage 
of  teleconsultations  to  services 
furnished  to  Medicare  beneficiaries 
residing  in  a  "county  in  a  rural  area 
•   *   •  that  is  designated  as  a  health 
professional  shortage  area  under  section 
332(a)(1)(A)  of  the  Public  Health  Service 
Act*  •  *."  Section  332  of  the  Public 
Health  Service  Act  authorizes  the 
Secretary  to  designate  health 
professional  shortage  areas  (HPSAs) 
based  on  criteria  established  by 
regulation.  HPSAs  are  defined  in  section 
332  to  include  geographic  areas, 
population  groups,  and  facilities  with 
shortages  of  health  professionals. 
Section  332(a)(1)(A)  speaks  to 
geographic  HPSAs. 

We  found  the  language  "a  county  in 
a  rural  area  *   •   •  that  is  designated  as 
a  health  professional  shortage  area"  to 
be  somewhat  ambiguous.  We  considered 
that  the  Congress  may  have  intended 
that  the  benefit  apply  only  to  county- 
wide  HPSAs  (an  entire  county  that  is 
designated  as  an  HPSA),  but  have 
rejected  that  construction  of  the  law. 
First,  it  would  seem  illogical  to  restrict 
coverage  of  teleconsultations  to  county- 
wide  HPSAs.  The  purpose  of  this 
provision  is  to  provide  access  to  health 
care  for  beneficiaries  who  now  may  face 
barriers  to  that  care  because  they  reside 
in  rural  areas  where  there  is  a  shortage 
of  medical  professionals.  We  do  not 
believe  the  Congress  intended  that  only 
beneficiaries  in  the  largest  HPSAs  be 
entitled  to  the  telemedicine  benefit.  We 
note  that  an  existing  statutory  provision 
related  to  HPSAs,  that  is,  the  10  percent 
incentive  payment  for  physician 
services  furnished  in  HPSAs,  does  not 
make  a  distinction  between  county-wide 
HPSAs  and  other  HPSAs.  Second,  we 
found  that,  by  limiting  coverage  of 
teleconsultations  to  county-wide 
HPSAs,  we  would  perpetuate  barriers  to 
care  because  many  HPSAs  would  be 
excluded.  From  a  random  review  of 
HPSA  listings,  we  found  that 
beneficiaries  in  at  least  one  eastern  State 
would  not  be  entitled  to  telemedicine 
coverage  because  there  are  no  coimty- 
wide  HPSAs  in  that  State.  In  several 
western  States,  we  found  that  between 
50  percent  and  95  percent  of  rural 
HPSAs  would  be  excluded  as  sites  for 
the  telehealth  benefit.  Therefore,  for 
purposes  of  this  section,  we  would 
specify  that  teleconsultations  are 
covered  only  in  niral  HPSAs  as  defined 
in  the  Public  Health  Service  Act. 
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We  had  a  number  of  concerns  about 
the  statutory  language  that  ties  coverage 
of  teleconsultations  to  services 
furnished  to  a  beneficiary  "residing  in  a 
county  in  a  rural  area  *  *  *."  (emphasis 
supplied].  Medicare  claims  processing 
systems  are  not  geared  to  making  such 
ehgibiUty  determinations.  Therefore, 
such  a  provision  would  add  another 
"gatekeeping"  responsibility  to  the 
presenting  practitioner  by  requiring  him 
or  her  to  screen  the  beneficiary's 
address  for  eligibiUty  for  the 
teleconsultation  benefit.  To  do  this,  the 
practitioner  would  need  to  develop  and 
jnaintain  a  list  of  HPSAs  for  all  areas 
covering  the  entire  population  base  from 
which  he  or  she  would  potentially  draw 
patients.  Moreover,  the  centraUzed 
beneficiary  file,  which  contains  the 
beneficiary's  address  and  is  maintained 
by  us,  would  also  have  to  contain  a  list 
of  HPSAs  nationwide  against  which  the 
beneficiary's  address  would  be 
compared.  We  note  that,  if  an  eligibility 
error  were  made,  it  would  not  be 
detected  until  a  claim  is  submitted, 
which  occurs  only  after  the  service  has 
been  furnished.  At  that  point.  Medicare 
payment  on  the  claim  would  be  denied, 
and  the  beneficiary  would  be  liable  for 
the  full  charges  for  the  teleconsultation 
service.  We  believe  that  the  Congress 
did  not  intend  to  expose  Medicare 
beneficiaries  to  this  financial  risk. 
Therefore,  we  propose  to  use  the 
location  of  the  presenting  practitioner  at 
the  time  of  the  service,  that  is,  where  the 
beneficiary  is  receiving  care,  as  proxy 
for  the  beneficiary's  residence.  If  the 
location  of  the  presenting  practitioner  is 
in  a  rural  HPSA  (as  defined  above),  we 
believe  it  can  be  reasonably  presumed 
that  the  beneficiary  resides  in  a  rural 
HPSA.  However,  if  a  beneficiary  can 
demonstrate  that  he  or  she  lives  in  a 
rural  HPSA.  we  would  allow  payment 
for  the  teleconsultation  without  regard 
to  the  location  of  the  originating  facility 
(site  of  presentation). 

Section  4206(a)  of  the  BBA 
specifically  requires  that  Medicare  make 
payments  for  professional  consultation 
via  telecommunications  systems  with  a 
physician  or  "a  practitioner  (described 
in  section  1842(b)(l8)(C)  of  the  Act." 
Nonphysidan  practitioners  who  may 
provide  a  teleconsultation  include 
physician  assistants,  nurse  practitioners, 
clinical  nurse  specialists,  certified 
registered  nurse  anesthetists  or 
anesthesiologists'  assistants,  certified 
nurse  midwives,  clinical  social  workers, 
and  clinical  psychologists.  However,  for 
consultation  services  delivered  via 
traditional  face-to-face  "hands  on" 
methods,  current  Medicare  policy  does 
not  permit  certified  registered  nurse 


anesthetists,  anesthesiologist's 
assistants,  clinical  social  workers,  or 
clinical  psychologists  to  bill  for  these 
services.  We  note  that,  although  section 
4206  of  the  BBA  provides  for  coverage 
of  teleconsultations  furnished  by  certain 
health  practitioners  other  than 
physicians,  this  provision  does  not 
change  current  Medicare  coverage 
policy  for  consultation  services 
delivered  in  person. 

Proposed  Regulatory  Provisions 

Based  on  the  above,  we  would 
provide  at  §410.75  that,  as  a  condition 
for  Medicare  Part  B  payment  for  the 
teleconsultation — 

•  The  referring  and  consultant 
practitioner  must  be  any  of  the 
following: 

■*■  A  physician  as  described  in  existing 
§410.20. 

■¥  A  physician  assistant  as  defined  in 
existing  §491.2. 

+  A  nurse  practitioner  as  defined  in 
existing  §491.2. 

+  A  clinical  nurse  specialist  as 
described  in  existing  §  424.11(e)(6). 

+  A  certified  registered  nurse 
anesthetist  or  anesthesiologist's 
assistant  as  defined  in  existing  §  410.69. 

+  A  certified  nurse-midwife  as 
defined  in  existing  §405.2401. 

■f  A  clinical  social  worker  as  defined 
in  existing  §  410.73(a). 

+  A  clinical  psychologist  as  described 
in  existing  §  410.71(d). 

•  The  services  must  be  furnished  to  a 
beneficiary  residing  in  a  rural  area  as 
defined  in  section  1886(d)(2)(D)  of  the 
Act  that  is  designated  as  an  HPSA  under 
section  332(a)(1)(A)  of  the  Public  Health 
Service  Act.  We  would  further  sp>ecify 
that  for  purposes  of  this  requirement, 
the  beneficiary  is  deemed  to  be  residing 
in  such  an  area  if  the  teleconsultation 
presentation  takes  place  in  such  an  area. 

C.  Payment  Provisions 

General  Payment 

Section  4206  of  the  BBA  provides  that 
payment  for  a  teleconsultation  may  not 
exceed  the  amount  in  the  current  fee 
schedule  for  the  consulting  practitioner. 
Medicare  payment  for  physicians 
services  is  made,  under  section  1848  of 
the  Act,  on  the  resource-based  fee 
schedule.  Payment  to  the  other  health 
care  practitioners  listed  earlier, 
authorized  under  section  1833  of  the 
Act,  is  based  on  a  percentage  of  the 
physician  fee  schedule.  Therefore,  we 
would  pay  for  teleconsultation  services 
furnished  by  physicians  at  80  percent  of 
the  lower  of  the  actual  charge  or  the  fee 
schedule  amount  for  physicians 
services,  and  those  furnished  by  other 
practitioners  at  80  percent  of  the  lower 


of  the  actual  charge  or  that  practitioner's 
respective  percentage  of  the  physician 
fee  schedule  (that  is,  the  fee  schedule 
for  clinical  psychologists  would  be  100 
percent  of  the  physician  fee  schedule; 
for  clinical  social  workers,  the  fee 
schedule  would  be  75  percent  of  the 
clinical  psychologist  fee  schedule:  and 
for  all  other  eligible  health  care 
practitioners,  the  fee  schedule  would  be 
85  percent  of  the  physician  fee 
schedule). 

Site  of  Service 

We  recognize  that  the  consulting  and 
presenting  practitioners  will  likely  be 
located  a  significant  distance  apart, 
raising  the  issue  of  where  the  service  is 
being  furnished.  The  site  of  service 
determines  the  pricing  locahty  to  be 
used  for  Medicare  payment.  In  our  view, 
the  use  of  telecommunications  to 
furnish  a  medical  service  effectively 
transports  the  patient  to  the  consultant 
(a  concept  analogous  to  the  traditional 
delivery  of  health  care,  in  which  the 
patient  travels  to  the  consultant's 
office).  Therefore,  we  believe  that  the 
site  of  service  for  a  teleconsultation  is 
the  location  of  the  practitioner 
providing  the  consultation.  We  thus 
would  designate  the  location  of  the 
consultant  at  the  time  of  the  service  as 
the  applicable  pricing  locaUty  for 
teleconsultation  claims.  As  a  result,  the 
fee  schedule  for  the  consultation  will 
reflect  the  geographic  adjustment  factor 
apphcable  to  the  consulting 
practitioner. 

We  considered  designating  the 
location  of  the  beneficiary  as  the  site  of 
service  (and  pricing  locality)  but 
rejected  this  option  because  this 
alternative  would  likely  result  in  lower 
payment  levels  than  the  consultant 
would  have  otherwise  received  if  the 
beneficiary  had  traveled  to  his  or  her 
office  for  a  consultation.  This  would 
probably  occur  because  the  consulting 
•  practitioner,  who  is  a  medical  specialist, 
is  usually  affiliated  with  a  "hub" 
facility,  which  is  typically  a  major 
medical  center  located  in  an  urban  or 
metropolitan  area.  The  referring 
practitioner  is  located  at  the  "spoke" 
facility,  which  is  typically  a  primary 
care  fadUty  and,  under  the  provisions  of 
section  4206  of  the  BBA,  is  in  a  rural 
HPSA  area.  In  the  majority  of  cases,  we 
would  expect  that  the  different 
geographic  adjustment  factors  used  to 
adjust  the  relative  value  units  (RVUs) 
under  the  physician  fee  schedule  are 
somewhat  higher  for  urban  areas  than 
for  nu-al  areas  because  the  cost  of 
operating  a  medical  practice  in  an  urban 
area  is  generally  higher. 

We  also  considered  using  a  neutral 
site  of  service,  which  would  be  neither 
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practitioner's  respective  location.  This 
option  was  based  on  the  proposition 
that  the  service  is  furnished  in  "cyber 
space"  rather  than  at  a  fixed  location. 
Under  this  approach,  payment  would 
have  been  based  on  the  RVUs  for  the 
service,  with  no  geographic  adjustment 
factor  appUed.  As  a  result,  payment 
would  be  the  same  nationwide, 
regardless  of  the  practitioners' 
geographic  locations.  We  rejected  this 
option  because  the  use  of  unadjusted 
national  RVUs  could  result  in  a 
payment  amount  that  exceeds  the 
amount  the  consulting  practitioner 
would  have  otherwise  received,  thereby 
exceeding  the  payment  ceiling  imposed 
by  section  4206  of  the  BBA.  Conversely, 
use  of  imadjusted  national  RVUs  could 
result  in  a  lower  payment  amount  than 
the  consulting  practitioner  would  have 
otherwise  received,  thereby  creating  a 
disincentive  for  specialists  to  furnish 
teleconsultations. 


Payment  Allocation 

Section  4206  further  provides  that 
payment  be  shared  between  the 
referring  and  consulting  practitioners. 
We  propose  to  allocate  the  payment  in 
the  following  manner:  the  consulting 
practitioner  will  receive  75  percent  of 
the  applicable  amount,  and  the 
presenting  practitioner  will  receive  the 
remaining  25  percent  of  the  applicable 
amount.  Using  a  hypothetical 
consultation  payment  of  $100,  this 
would  result  in  a  payment  of  $75  to  the 
consultant  and  $25  to  the  presenting 
practitioner. 

We  arrived  at  these  percentages  by 
developing  a  mean  teleconsultation 
RVU  to  simulate  the  level  of  intensity 
for  both  a  consulting  practitioner  and  a 
presenting  practitioner.  In  determining 
the  mean  RVUs  for  the  consulting 
practitioner,  we  used  fiscal  year  (FY) 
1997  RVUs  applicable  to  the  proposed 
covered  consultation  services  (that  is. 


CPT  codes  99241-99245,  99251-99255, 
99261-99263,  and  99271-99275).  In 
determining  the  mean  RVUs  for  the 
presenting  practitioner,  we  used  FY 
1997  RVUs  applicable  to  office/ 
inpatient  visit  services  for  established 
patients  (that  is,  CPT  codes  99211- 
99215,  99221-99223, and  99231- 
99233).  We  decided  to  use  established 
visit  codes  to  represent  the  presenting 
practitioner's  role  in  the 
teleconsultation  to  reflect  the  fact  that  a 
primary  care  practitioner  has  already 
seen  the  patient  to  have  determined  that 
a  consultation  is  necessary.  RVUs  were 
weighted  by  the  frequency  of  1997 
national  allowed  services  attributed  to 
each  CPT  code.  The  weighted  mean 
RVUs  for  both  consulting  and 
presenting  practitioner  were  calculated 
as  a  percentage  of  the  total  simulated 
wei^ted  mean  teleconsultation  RVUs. 
A  summary  of  this  process  is  shown  in 
the  following  table. 


Practitioner  Allocation  Summary  Table 


Model  #1  w/50%  vwxV 

expense  reduction  to 

presentation  conrtponent 


Model  *2  w/full  RVUs 


Intensity  Sinxjlation:  * 

Mean  Consultation  RVU  

Mean  Established  Office/Inpatient  Visit  RVU 

Total  RVU  

Percentage  Alocation:  " 

Consultng  Practitionef 

Presenting  Practitionef — 


Mid  Point  of  Rounded  Allocations: 
Consultant  75%;  Presenter  25%. 


3^1  

0.91   

4.12  

80%  

(3.21  ♦  4.12  -  77.91%) 

Rounded  to  80% 

20%  

(0.91  +  4.12  -  22.09%) 
Rounded  to  20% 


3^1 
1.35 


4.56 

70% 

(3.21  +  4.56  -  70.39%) 

Rounded  to  70% 

30% 

(1.35  +  4.56- 29.60%) 

Rounded  to  30% 


•FY  1997  hJatKjnal  mean  RVU  wetgMed  by  FY  1997  national  allowed  services. 

ConsXt.afconT'onent  includes  CpT  codes:  99241-99245;  99251-992^;  99261 -^M;  99271-99275. 
PresentatKDn  component  includes  CPT  codes  9921 1-99215;  99221-99223;  99231-99233. 
"AllocatKXTS  rounded  to  nearest  5  percent 


The  table  illustrates  two  models.  In 
the  first  model,  the  work  RVUs  for 
outpatient/inpatient  evaluation  and 
management  (E&M)  services  were 
reduced  by  50  percent  to  account  for  the 
fact  that  the  presenting  practitioner  is 
performing  no  "new"  work.  This 
reduction  factor  is  used  under  the 
current  Medicare  telemedicine 
demonstration  project.  Under  the 
demonstration,  the  work  expense  for  the 
primary  care  practitioner  is  reduced  by 
50  percent  to  reflect  the  fact  that  the 
practitioner  would  have  already  billed 
for  an  initial  E&M  service  prior  to 
initiating  the  teleconsultation.  This 
model  results  in  a  payment  allocation  in 
which  the  consulting  practitioner  would 
receive  80  percent  of  the  payment  and 


the  presenting  practitioner  would 
receive  20  percent  of  the  payment. 

In  the  second  model,  we  did  not  use 
a  50  percent  reduction  in  developing  the 
allocation  methodology,  on  the  theory 
that  there  may  be  instances  in  which  the 
medical  needs  of  the  patient  require  a 
greater  amount  of  work  on  the  part  of 
the  presenting  practitioner.  This  model 
resulted  in  an  allocation  in  which  the 
consulting  practitioner  would  receive  70 
percent  and  the  presenting  practitioner 
would  receive  30  percent  of  the  total 
payment.  Because  of  our  lack  of 
information  about  likely 
teleconsultation  scenarios,  we  believe 
that  it  is  reasonable  to  set  the  allocations 
at  the  midpoint  of  the  values  resulting 
from  the  two  models,  that  is,  a  75 


percent  allocation  for  the  consulting 
practitioner  and  a  25  percent  allocation 
for  the  presenting  practitioner. 

We  considered  reducing  the 
presenting  practitioner's  share  in  cases 
in  which  the  presenting  practitioner  is 
a  nonphysician  practitioner.  Thus,  if  a 
patient  had  been  presented  to  a 
physician  by  a  physician  assistant  (PA), 
for  example,  we  considered  applying 
the  PA  payment  rule  to  the  PA's 
allocation;  that  is,  we  would  have  used 
85  percent  of  the  proposed  25  percent 
allocation  as  the  payment  basis  for  the 
presenting  practitioner.  Using  a 
hypothetical  physician  fee  schedule 
amount  of  $100.  this  would  result  in  the 
following  allocation  for  the  consulting 
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practitioner  and  presenting  practitioner 
(physician  assistant): 

Physician  fee  schedule  for  tele- 
consultation  SlOO.OO 

Less  75  percent  consultant  allo- 
cation           -75.00 

Balance  S25.00 

PA  percent  of  physician  fee 
schedule x  .85 

PA  allocation  $21.25 

We  rejected  this  option  because  we 
believe  that  only  one  service  is  being 
furnished  and  that  service  is  a 
consultation;  there  is  no  "presentation" 
payable  under  the  Medicare  physician 
fee  schedule.  In  teleconsultation,  the 
resenting  practitioner  is  acting  as 
directed  by  the  consultant.  Therefore,  in 
our  vievkT,  he  or  she  is  acting  as  a 
surrogate  for  the  consultant  rather  than 
as  a  nonphysician  practitioner,  and  we 
decided  that  the  payment  rule  for 
practitioners  should  not  apply.  Thus, 
the  following  payment  allocation  would 
apply  for  the  consulting  physician  and 
a  nonphysician  presentation 
practitioner  (using  the  hypothetical  fee 
schedule  amount  of  $100): 
Physician  fee  schedule  for  tele- 
consultation  $100.00 

75  percent  consultant  allocation  75.00 
25   percent   presentation   alloca- 
tion              25.00 

However,  when  a  consultation  service 
is  furnished  by  a  nonphysician 
practitioner,  rather  than  a  physician,  the 
amount  of  payment  will  be  made 
according  to  the  appropriate  percentage 
of  the  physician  fee  schedule,  which  for 
most  nonphysician  practitioners  is  85 
percent.  Using  the  same  hypothetical 
physician  fee  schedule  amount  as 
above,  the  payment  amounts  for  a 
nonphysician  consulting  practitioner 
and  referring  practitioner  are  as  follows 
(when  the  nonphysician  consulting 
practitioner's  fee  schedule  is  85  percent 
of  the  physician  fee  schedule): 
Physician  fee  schedule  for  con- 
sultation          $100.00 

Nonphysician  payment  rule  x  .85 

Nonphysician       fee       schedule 

amount  $85.00 

75  percent  consultant  allocation  -63.75 

Presenting  practitioner  allocation  $21.25 

Bundled  Payment 

We  propose  to  use  a  bundled  payment 
approach  for  teleconsultation  services; 
that  is.  a  single  Medicare  payment  for 
the  total  amount  due  for  the  service  will 
be  made  to  the  consulting  practitioner. 
Under  this  approach,  a  claim  for  a 


teleconsultation  service  will  be 
submitted  by  the  consulting  practitioner 
to  his  or  her  Medicare  carrier.  The 
carrier  will  make  the  full  payment  to  the 
consultant  who.  in  turn,  will  remit  25 
percent  of  the  total  to  the  presenting 
practitioner.  The  consultant  will  be 
responsible  for  billing  the  beneficiary 
for  coinsurance  and  deductible  amounts 
and  also  remitting  25  percent  of  the  total 
to  the  presenting  practitioner.  This 
proposal  is  consistent  writh  our  view 
that  only  one  service — a 
teleconsultation — is  being  provided.  As 
stated  earlier,  we  believe  that  the 
presenting  practitioner  is  not  providing 
a  distinct  service,  but  acting  as  a 
surrogate  for  the  consultant.  We  beUeve. 
moreover,  that  tbis  approach  is  better 
for  Medicare  beneficiaries  because  they 
would  receive  only  one  bill  for  the 
coinsurance  and  deductible  amount. 

Note  that  the  method  of  payment  we 
have  chosen  for  teleconsultations  raises 
some  issues  under  the  physician  self- 
referral  law  in  section  1877  of  the  Act. 
Under  this  provision,  a  physician  is 
prohibited  from  referring  a  Medicare 
patient  to  an  entity  (which  can  include 
another  physician  or  a  nonphysician 
practitioner)  for  the  furnishing  of  certain 
designated  health  services  if  the 
physician  or  a  member  of  the 
physician's  immediate  family  has  a 
financial  relationship  with  that  entity. 
Section  1877  defines  "financial 
relationship"  as  an  ownership  or 
investment  interest  in  the  entity  or  a 
compensation  arrangement  with  the 
entity.  It  is  the  compensation  aspect  of 
the  self-referral  law  that  could  have  a 
negative  impact  on  teleconsultation 
payments. 

We  believe  that  a  presenting 
physician  who  refers  a  case  to  a 
consulting  practitioner  has  made  a 
referral  under  the  self-referral  law. . 
Under  section  1877(h)(5)(A),  a 
physician's  referral  is  defined,  in  the 
case  of  an  item  or  service  covered  imder 
Part  B.  as  the  request  by  a  physician  for 
the  item  or  service,  including  the 
request  for  a  consultation  with  another 
physician  (and  any  test  or  procedure 
ordered  by,  or  to  be  performed  by  (or 
imder  the  supervision  of)  that  other 
physician.  These  referrals  could 
potentially  be  prohibited  if  the 
physician  and  the  providing  entity  have 
a  financial  relationship,  such  as  a 
compensation  arrangement.  A 
compensation  arrangement  is  defined  in 
the  law  broadly  to  include  any 
arrangement  involving  any 
remuneration  between  a  physician  and 
an  entity  (other  than  certain  very 
narrowly  defined  exclusions). 
"Remuneration."  in  turn,  is  defined  to 
include  any  remuneration,  paid  directly 


or  indirectly,  overtly  or  covertly,  in  cash 
or  in  kind.  We  have  further  defined  the 
concept  of  "remuneration"  in  our 
regulations  covering  self-referrals  for 
clinical  laboratory  services  in  42  CFR 
411.351  to  include  any  payment, 
discount,  forgiveness  of  debt,  or  other 
benefit  made  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind, 
by  an  entity  to  a  referring  physician. 

Our  payment  policy  could  place  a 
presenting  physician  in  the  position  of 
violating  section  1877  if  the  presenting 
physician  receives  payments  from  the 
practitioner  to  whom  he  or  she  has 
referred  and  the  services  at  issue  are 
designated  health  services.  In  order  to 
avoid  such  a  result,  we  propose  to 
interpret  the  payments  Uiat  the 
consulting  practitioner  will  forward  to 
the  presenting  physician  as  falling 
outside  of  the  definition  of 
"remuneration."  That  is,  we  will  not 
regard  the  consulting  practitioner  as 
actually  making  a  payment  to  the 
presenting  physician,  but  as  simply 
serving  as  a  "conduit"  to  pass  a  portion 
of  the  Medicare  payment  on  to  the 
presenting  physician,  strictly  as  an 
administrative  convenience  to  us.  We 
do  not  believe  this  interpretation 
violates  the  purpose  of  the  self-referral 
law,  which  was  specifically  designed  to 
prevent  entities  that  furnish  certain 
health  services  from  purchasing 
referrals  bom  physicians. 

We  considered  requiring  both  the 
consulting  and  presenting  practitioners 
to  submit  separate  claims.  This 
alternative  was  rejected  because  (1)  two 
services  are  not  being  furnished;  (2)  the 
beneficiary  would  receive  two  cost 
sharing  bills;  and  (3)  the  claims 
processing  system  would  need  to  link 
claims  from  both  practitioners  to  ensure 
that  the  total  payment  does  not  exceed 
the  payment  ceiling  provided  under 
section  4206  of  the  BBA.  It  would  be 
difficult  and  costly  to  implement  claims 
processing  systems  modifications  that 
would  be  capable  of  identifying  and 
linking  related  teleconsultation  claims 
to  prevent  overpayments  from 
occiuring.  Such  an  effort  would  become 
even  more  complex  if  two  carriers  were 
involved  because  the  practitioners' 
locations  fell  within  separate  carrier 
jurisdictions.  Moreover,  total  payment 
might  exceed  what  the  consultant 
would  have  otherwise  received  if  the 
presenting  practitioner  were  to  submit  a 
claim  for  a  consultation  at  a  higher 
intensity  level  than  the  consultant.  For 
example,  the  consulting  practitioner 
might  bill  for  a  consultation  requiring 
only  a  detailed  examination  and  low 
complexity  medical  decisionmaking, 
whereas  the  presenting  practitioner 
might  bill  for  a  consultation  with  a 
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comprehensive  examination  and 
moderately  complex  decisionmaking. 
There  is  a  40  p)erc8nt  difference  in  the 
Medicare  RVU  values  between  these 
two  services.  Another  overpayment 
could  occur  in  those  rare  cases  where 
the  factor  for  the  pricing  locality  for  the 
presenting  practitioner  is  higher  than  for 
the  consulting  practitioner. 

Because  of  the  difficulty  in  linking 
claims,  we  considered  another  approach 
that  would  have  involved  separate 
claims,  but  without  linking.  We 
considered  establishing  a  new  code  for 
the  presenting  practitioner's  role  and 
pricing  it  at  25  percent  of  the  average 
consultation  amount.  Under  this  option, 
the  consultant's  fee  would  be  based  on 
the  appropriate  fee  schedule  and 
adjusted  by  the  geographic  practice  cost 
index,  but  would  be  reduced  by  the  flat, 
national  value  paid  to  the  presenting 
practitioner.  However,  this  alternative 
achieves  anomalous  results;  in  several 
cases,  the  presenting  practitioner  would 
receive  more  than  the  consulting 
practitioner.  Therefore,  we  rejected  this 
option. 

Coding:  For  teleconsultation  coding 
purposes,  we  would  develop  modifiers 
to  use  in  conjunction  with  existing  CPT 
codes  for  consultation  services.  The 
purpose  of  the  modifier  is  to  identify  the 
service  as  a  consultation  furnished  via 
telecommunications  systems.  This 
approach  conforms  with  our  view  that 
a  teleconsultation  is  simply  a  new  way 
of  dehvering  a  consultation,  rather  than 
a  new  service. 

We  considered  developing  a  new 
coding  structure  for  teleconsultations. 
We  rejected  this  option,  however, 
because  it  is  administratively 
cumbersome  for  both  the  medical 
commimity  and  the  Medicare  program. 
First,  the  practitioner  community  is 
already  familiar  with  the  current  codes 
for  consultation.  We  believe  it  will  be 
easier  for  practitioners  to  use  a  single 
modifier  than  an  entirely  new  set  of 
codes.  Second,  separate  teleconsultation 
codes  would  unnecessarily  double  the 
number  of  current  codes  used  for 
consultation  services. 

Proposed  Regulatory  Provisions 

To  reflect  the  above  proposals  and  the 
jwyment  provisions  of  secfion  4206  of 
the  BBA,  we  would  add  a  new  §  414.62 
(Payment  for  consultations  via 
interactive  telecommunication  systems) 
to  our  regulations.  We  wouldspecify,  in 
paragraph  (a),  that  Medicare  total 
payments  for  a  professional  consultation 


conducted  via  interactive 
telecommunications  systems  may  not 
exceed  the  current  fee  schedule  amount 
for  the  service  when  furnished  by  the 
consulting  practitioner.  We  would 
further  specify  that  the  payment  (1)  may 
not  include  any  reimbursement  for  any 
telephone  line  charges  or  any  facility 
fees,  and  (2)  is  subject  to  the 
coinsxirance  and  deductible, 
requirements  of  section  1833(a)(1)  and 
(b)  of  the  Act.  We  would  also  specify 
that  the  payment  differential  of  section 
1848(a)(3)  of  the  Act  appUes  to  services 
furnished  by  nonparticipating 
physicians. 

in  paragraph  (b).  we  would  specify 
that  the  beneficiary  may  not  be  billed 
for  any  telephone  line  charges  or  any 
facility  fees.  In  paragraph  (c).  we  would 
provide  that  payment  to  nonphysidan 
practitioners  is  made  only  on  an 
assignment-related  basis.  Paragraph  (d) 
would  provide  that  only  the  consultant 
practitioner  may  bill  for  the 
consultation,  and  paragraph  (e)  would 
require  the  consiUtant  practitioner  to 
provide  the  referring  practitioner  25 
percent  of  any  payments,  including  any 
applicable  deductible  or  coinsurance 
amounts,  he  or  she  received  for  the 
consultation. 

Paragraph  (f)  would  specify  that  a 
practitioner  may  be  subject  to  the 
sanctions  provided  for  in  42  CFR 
chapter  V,  parts  1001. 1002.  and  1103  if 
he  or  she  (1)  knowingly  and  willfully 
bills  or  collects  for  services  in  violation 
of  the  limitations  of  §  414.62  on  a 
repeated  basis,  or  (2)  fails  to  timely 
correct  excess  charges  by  reducing  the 
actual  charge  billed  for  the  service  to  an 
amount  that  does  not  exceed  the 
linuting  charge  or  fails  to  timely  refund 
excess  collections. 

m.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  doctiment. 

rV.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 


(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  must  be  prepared  for  proposed 
rules  with  economically  significant 
effects  (that  is,  a  proposed  rule  that 
would  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
would  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities).  The  benefit  changes  in 
this  proposed  rule  resulting  from  the 
BBA  will  not  result  in  additional 
Medicare  expenditures  of  $100  million 
or  more  for  any  single  FY  through  FY 
2003.  Therefore,  this  proposed  rule  is 
not  considered  economically  significant, 
and.  thus,  we  have  not  prepared  a 
regulatory  impact  analysis. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
most  hospitals,  and  most  other 
providers,  physicians,  and  health  care 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  estimate  that  the  cost  of  providing 
consultation  services  in  accordance 
with  section  4206  of  the  BBA  will  be 
approximately  $20  miUion  in  FY  1999 
and  approximately  $90  million  by  FY 
2003.  Note  that  the  FY  1999  estimate 
reflects  only  a  partial  year  estimate, 
given  the  January  1.  1999  effective  date 
for  teleconsultation  coverage.  We 
estimate  that  teleconsultation  will  cost 
approximately  $270  million  for  the  first 
5  years  of  coverage,  as  indicated  below: 
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Medicare  Costs 

Pn  millions] 


FY  1999 

FY  2000 

FY  2001 

FY  2002 

FY  2003 

$19 

$39 

$54 

$70 

$88 

Additionally,  this  proposed  rule 
would  provide  for  payment  exclusively 
for  professional  consultation  with  a 
physician  and  certain  other 
practitioners  via  interactive 
telecommunication  systems.  Section 
4206  of  the  BBA  does  not  provide  for 
payment  for  telephone  line  fees  or  any 
facility  fees  associated  with 
teleconsultation  that  may  be  incurred  by 
hospitals  included  in  the  telemedicine 
network. 

Further,  this  rule  does  not  mandate 
that  entities  provide  consultation 
services  via  telecommunications.  Thus, 
this  rule  would  not  require  entities  to 
purchase  telemedicine  equipment  or  to 
acquire  the  telecommunications 
infrastructure  necessary  to  deliver 
consultation  services  via 
telecommunication  systems.  Therefore, 
this  rule  does  not  impose  costs 
associated  with  starting  and  operating  a 
telemedicine  network. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1 102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  nxunber  of  small  rural       ■*" 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subiects 

42  CFR  Part  410 

Health  faciUties,  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  faciUties,  Health 
professions.  Kidney  diseases.  Medicare. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  chapter  IV  would  be  amended 
as  follows: 

A.  Part  410. 


PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 

$410.1     [Amended] 

2.  Section  410.1.  paragraph  (a)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  "Section 
4206  of  the  Balanced  Budget  Act  of  1997 
(42  U.S.C.  1395J)  sets  forth  the 
conditions  for  payment  for  professional 
consultations  that  take  place  by  means 
of  telecommunications  systems.". 

3.  A  new  §410.75  is  added  to  subpart 
B  to  read  as  follows: 

§  41 0.75    Consultations  via 
telecommunications  systems. 

(a)  General  rule.  Medicare  Part  B  pays 
for  professional  consultations  furnished 
by  means  of  interactive 
telecommunications  systems  if  the 
following  conditions  are  met: 

(1)  Each  of  the  referring  and 
consultant  practitioner  is  any  of  the 
following: 

(i)  A  physician  as  described  in 
§410.20. 

(ii)  A  physician  assistant  as  defined  in 
§491.2  of  this  chapter. 

(iii)  A  nurse  practitioner  as  defined  in 
§491.2  of  this  chapter. 

(iv)  A  clinical  nurse  specialist  as 
described  in  §424. 11  (e)(6)  of  this 
chapter. 

(v)  A  certified  registered  nurse 
anesthetist  or  anesthesiologist's 
assistant  as  defined  in  §410.69. 

(vi)  A  nurse-midwife  as  defined  in 
§  405.2401  of  this  chapter. 

(vii)  A  clinical  social  worker  as 
defined  in  section  1861(hh)(l)  of  the 
Act. 

(viii)  A  clinical  psychologist  as 
described  at  §  417.416(d)(2)  of  this 
chapter. 

(2)  The  services  are  furnished  to  a 
beneficiary  residing  in  a  rural  area  as 
defined  in  section  1886(d)(2)(D)  of  the 
Act.  and  the  area  is  designated  as  a 
health  professional  shortage  area 
(HPSA)  under  section  332(a)(1)(A)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
254e(a)(l)(A)).  For  purposes  of  this 
requirement,  the  beneficiary  is  deemed 


to  be  residing  in  such  an  area  if  the 
teleconsultation  presentation  takes 
place  in  such  an  area. 

(3)  The  medical  examination  of  the 
beneficiary  is  under  the  control  of  the 
consultant  practitioner. 

(4)  The  consultation  involves  the 
participation  of  the  referring 
practitioner,  as  appropriate  to  the 
medical  needs  of  the  patient  and  as 
needed  to  provide  information  to  and  at 
the  direction  of  the  consultant. 

(5)  The  consultation  results  in  a 
written  report  that  is  furnished  to  the 
referring  practitioner. 

(b)  Definition.  For  purposes  of  this 
section,  interactive  telecommunications 
systems  means  multimedia 
communications  equipment  that 
includes,  at  a  minimum,  audio- video 
equipment  permitting  two-way,  real 
time  consultation  among  the  patient, 
consulting  practitioner,  and  referring 
practitioner  as  appropriate  to  the 
medical  needs  of  the  patient  and  as 
needed  to  provide  information  to  and  at 
the  direction  of  the  consulting 
practitioner.  Telephones,  facsimile 
machines,  and  electronic  mail  systems 
do  not  meet  the  definition  of  interactive 
telecommunications  systems. 

B.  Part  414. 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1871,  and  1881(b)(1) 
of  the  Social  Security  Act  (42  U.S.C  1302. 
1395hh.  and  1395rT(b)(l)). 

2.  Section  414.1  is  revised  to  read  as 
follows: 

§414.1    Basis  and  scope. 

This  part  implements  the  following: 
(a)  The  indicated  provisions  of  the 
following  sections  of  the  Act: 

1833 — Rules  for  payment  for  most  Part  B 
services. 

1834(a)  and  (h) — Amounts  and  frequency 
of  payments  for  durable  medical  equipment 
and  for  prosthetic  devices  and  orthotics  and 
prosthetics. 

1848 — Fee  schedule  for  physician  services. 

1881(b) — Rules  for  payment  for  services  to 
ESRO  beneficiaries. 

1887 — Payment  of  charges  for  physician 
services  to  patients  in  providers. 
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(b)  Sections  4206(a)  and  (b)  of  the 
Balanced  Budget  Act  of  1997  (42  U.S.C. 
1395J). 

3.  Section  414.62  is  added  to  subpart 
A,  to  read  as  follows: 

§  414.62     Payment  (or  consultations  via 
Interactive  telecommunications  systems. 

(a)  Limitations  on  payment.  Medicare 
payment  for  a  professional  consultation 
conducted  via  interactive 
teleconununications  systems  is  subject 
to  the  following  limitations: 

(1)  The  payment  may  not  exceed  the 
current  fee  schedule  amount  of  the 
consulting  practitioner  for  the  health 
care  services  provided. 

(2)  The  payment  may  not  include  any 
reimbursement  for  any  telephone  line 
charges  or  any  facility  fees. 

(3)  The  payment  is  subject  to  the 
coinsurance  and  deductible 
requirements  of  section  1833(a)(1)  and 
(b)  of  the  Act. 

(4)  The  payment  differential  of  section 
1848(a)(3)  of  the  Act  appUes  to  services 
furnished  by  nonparticipating 
physidans. 

(b)  Prohibited  billing.  The  beneficiary 
may  not  be  billed  for  any  telephone  line 
charges  or  any  faciUty  fees. 

(c)  Assignment  required  for 
nonphysician  practitioners.  Payment  to 
nonphysician  practitioners  is  made  only 
on  an  assignment-related  basis. 

(d)  Who  may  bill  for  the  consultation. 
Only  the  consultant  practitioner  may 
bill  for  the  consultation. 

(e)  Sharing  of  payment.  The 
consultant  practitioner  must  provide  to 
the  referring  practitioner  25  percent  of 
any  payments,  including  any  applicable 
deductible  or  coinsurance  amounts,  he 
or  she  received  for  the  consultation. 

(f)  Sanctions.  A  practitioner  may  be 
subject  to  the  applicable  sanctions 
provided  for  in  chapter  V.  parts  1001, 
1002,  and  1003  of  this  title  if  he  or  she— 

(1)  Knowingly  and  willfully  bills  or 
collects  for  services  in  violation  of  the 
limitations  of  this  section  on  a  repeated 
basis;  or 

(2)  Fails  to  timely  correct  excess 
charges  by  reducing  the  actual  charge 
billed  for  the  service  to  an  amount  that 
does  not  exceed  the  hmiting  charge  for 
the  service  or  fails  to  timely  refund 
excess  collections. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated:  February  8, 1998. 
Nancy-Ann  Min  DeParie, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  April  14,  1998. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  98-16278  Filed  6-19-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  64 

[CC  Docket  No.  96-115;  DA  98-871] 

Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Clarification;  proposed  rule. 

summary:  The  Order  released  May  21, 
1998  clarifies  various  issues  pertaining 
to  the  Second  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
released  February  26. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Olson,  Attorney,  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division,  (202)  418-1580. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  and  released  May  21,  1998.  The 
full  text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  1919  M  St..  NW..  Room  239. 
Washington.  E)C.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http://www.fcc.gov/ 
Bureaus/Common  Carrier/Orders/ 
da98971.wp,  or  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3800.  1231  20th  St.. 
NW.,  Washington.  DC.  20036. 

Sjmopsis  of  Order  on  Reconsideration 

I.  Introduction 

1.  On  February  26. 1998.  the 
Commission  released  a  Second  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  63  FR  20326, 
April  24,  1998  (Second  Report  and 
Order),  interpreting  and  implementing, 
among  other  things,  the  portions  of 
section  222  of  the  Communications  Act 
of  1934,  as  amended,  that  govern  the  use 
and  disclosure  of.  and  access  to, 
customer  proprietary  network 
information  (CPNI)  by 
telecommunications  carriers.  Since  the 


release  of  the  Second  Report  and  Order, 
a  number  of  parties  have  requested  that 
the  Commission  clarify  various  issues 
pertaining  to  that  order.  In  response  to 
these  requests,  the  Common  Carrier 
Bureau  issues  this  order  clarifying  the 
Second  Report  and  Order  as  follows: 

(a)  Independently-derived 
information  regarding  customer 
premises  equipment  (CPE)  and 
information  services  is  not  CPNI  and 
may  be  used  to  market  CPE  and 
information  services  to  customers  in 
conjunction  with  bundled  offerings. 

(b)  A  customer's  name,  address,  and 
telephone  number  are  not  CPNI. 

(c)  A  carrier  has  met  the  requirements 
for  notice  and  approval  under  section 
222  and  the  Commission's  rules  where 
it  has  both  provided  annual  notification 
to,  and  obtained  prior  written 
authorization  from,  customers  with 
more  than  20  access  lines  in  accordance 
with  the  Commission's  former  CPNI 
rules. 

(d)  Although  a  carrier  must  ensure 
that  its  certification  of  corporate 
compliance  with  the  Commission's 
CPNI  rules  is  made  publicly  available,  it 
is  not  required  to  file  this  certification 
with  the  Commission. 

n.  Clarification  of  Marketing  Uses  of 
Customer  Information  Related  to  CPE 
or  Information  Services 

2.  Section  222(c)(1)  estabfishes  the 
limited  circumstances  in  which  carriers 
can  use,  disclose,  or  permit  access  to 
CPNI  without  first  obtaining  customer 
approval.  In  interpreting  section 
222(c)(1)  in  the  Second  Report  and 
Order,  the  Commission  adopted  an 
approach  that  allows  carriers  to  use 
CPNI,  without  first  obtaining  customer 
approval,  to  market  improvements  or 
enhancements  to  the  package  of 
telecommunications  services  the  carrier 
already  provides  to  a  particular 
customer,  which  it  referred  to  as  the 
"total  service  approach." 

3.  The  Commission's  discussion, 
however,  did  not  specifically  address  a 
carrier's  ability  to  use  CPNI  when  its 
customers  obtain  their 
telecommunications  service  as  part  of  a 
bundled  package  that  includes  non- 
telecommunications  service  offerings, 
such  as  CPE  or  certain  information 
services. 

4.  We  make  clear  that,  when  a 
customer  purchases  CPE  or  information 
services  from  a  carrier  that  are  bundled 
with  a  telecommunications  service,  the 
carrier  subsequently  may  use  any 
customer  information  independently 
derived  from  the  carrier's  prior  sale  of 
CPE  to  the  customer  or  the  customer's 
subscription  to  a  particular  information 
service  offered  by  the  carrier  in  its 
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marketing  of  new  CPE  or  a  similar 
•information  service  that  is  bundled  wath 
a  telecommunications  service.  Neither 
CPE  nor  information  services  constitute 
"telecommunications  services"  as 
defined  in  the  Act.  Therefore,  any 
customer  information  derived  from  the 
carrier's  sale  of  CPE  or  from  the 
customer's  subscription  to  the  carrier's 
information  service  would  not  be 
"CPNI"  because  section  222(f)  defines 
CPNl  in  terms  of  information  related  to 
a  "telecommunications  service."  As  a 
result,  in  situations  where  the  bundling 
of  a  telecommunications  service  with 
CPE,  information  services,  or  other  non- 
telecommunications  services  is 
j)ermissible,  a  carrier  may  use  CPNI  to 
target  particular  customers  in  a  manner 
consistent  with  the  Second  Report  and 
Order,  and  it  also  may  use  the  customer 
information  independently  derived  from 
the  prior  sale  of  the  CPE,  the  customer's 
subscription  to  a  particular  information 
service,  or  the  carrier's  provision  of 
other  non-telecommunications  offerings 
to  market  its  bundled  offering. 

5.  In  an  effort  to  further  explain  a 
carrier's  obligation  in  the  context  of 
bundled  offerings,  we  provide  an 
example  of  how  the  Commission's  rules 
would  apply  in  the  CMRS  context.  A 
GMRS  provider  could  use  CMRS- 
derived  CPNI  to  target  its  high  usage 
analog  wireless  customers  to  offer  them 
new  digital  wireless  service  plans.  If 
such  an  analog  customer  also  had 
purchased  previously  a  CMRS  handset, 
or  an  information  service  such  as  voice 
mail,  as  part  of  a  bundled  offering  from 
the  carrier,  the  carrier  also  would  have 
access  to  information  concerning  the 
customer's  purchase  of  the  carrier's  CPE 
and  information  service  that  is 
independent  from  the  CPNI  derived 
from  the  provision  of  the  CMRS  service. 
Consistent  with  the  total  service 
approach,  the  carrier  could  use  such 
customer  information  to  market  new 
digitally-compatible  CPE  and  new  voice 
mail  service  in  conjunction  with  the 
offering  of  new  digital  wireless  service 
in  a  single  contact  with  the  customer, 
without  first  obtaining  the  customer's 
approval. 

6.  In  contrast,  where  a  particular 
customer  has  not  purchased  CPE  or 
information  services  from  the  carrier 
that  is  providing  its  telecommunications 
services,  the  carrier  would  be 
subsequently  prohibited  bora  using 
CPNI,  without  first  obtaining  customer 
approval,  to  market  a  bundled  offering 
of  CPE  or  information  services  with 
telecommunications  services  to  such  a 
customer.  In  this  situation,  absent 
customer  approval,  the  carrier  would  be 
using  CPNI  in  violation  of  section 
222(c)(1)  to  market  CPE  or  informaUon 


services  to  a  customer  with  whom  they 
had  no  existing  relationship  derived 
from  the  carrier's  sale  of  CPE  or  the 
customer's  subscription  to  the  carrier's 
information  service.  Similarly,  the 
general  knowledge  that  all  wireline 
customers  have  a  telephone  would  not 
permit  carriers  to  use  CPNI  derived  from 
wireline  service  to  select  those 
individuals  to  whom  to  market  the 
carrier's  CPE  offerings. 

7.  We  also  clarify  mat,  only  where 
CPE  or  an  information  service  is  part  of 
a  bundled  offering,  including  a 
telecommunications  service,  and  the 
carrier  is  the  existing  CPE  or 
information  service  provider,  could  the 
carrier  use  CPNI  to  market  a  new 
bundled  offering  that  includes  new  CPE 
or  similar  information  services.  For 
example,  carriers  cannot  use  CPNI  to 
select  certain  high  usage  customers  to 
whom  they  also  sold  telephones,  and 
then  market  only  new  CPE  that  is  not 
part  of  a  new  bundled  plan.  Section 
222(c)(1)(A)  permits  the  use  of  CPNI, 
without  first  obtaining  customer 
approval,  only  "in  the  provision  of  the 
telecommunications  service  from  which 
such  information  is  derived."  Therefore, 
when  a  carrier  has  identified  a  customer 
through  the  use  of  CPNI,  but  is  not 
offering  a  telecommunications  service  in 
conjunction  with  its  marketing  of  CPE 
or  information  services,  that  carrier 
would  be  using  CPNI  outside  the 
provision  of  the  service  from  which  it  is 
derived,  in  violation  of  section  222  and 
the  Commission's  rules. 

III.  Customer's  Name,  Address,  and 
Telephone  Number 

8.  We  clarify  that  a  customer's  name, 
address,  and  telephone  number  do  not 
fall  within  the  definition  of  CPNI,  set 
forth  in  section  222(f)(1). 

9.  We  consider  this  information  to  be 
part  of  a  carrier's  business  record  or 
customer  list  that  identifies  the 
customer  and  indicates  how  that 
customer  can  be  contacted  by  the 
carrier.  Although  such  information 
generally  appears  on  a  customer's 
billing  statement,  it  does  not  pertain  to 
the  "telephone  exchange  service  or  toll 
service"  received  by  the  customer,  as 
specified  by  the  statutory  definition  in 
section  222(f)(1)(B).  If  the  definition  of 
CPNI  included  a  customer's  name, 
address,  and  telephone  number,  a 
carrier  would  be  prohibited  from  using 
its  business  records  to  contact  any  of  its 
customers  to  market  any  new  service 
that  falls  outside  the  scope  of  its 
existing  service  relationship  with  those 
customers.  In  fact,  under  such  an 
interpretation,  a  carrier  would  not  even 
be  able  to  contact  a  single  customer  in 
an  effort  to  obtain  permission  to  use 


their  CPNI  for  marketing  purposes 
because  the  carrier's  mere  use  of  its 
customer  Ust  to  initiate  contact  with  its 
customers  would  constitute  a  violation 
of  section  222.  This  anomalous  result 
was  clearly  not  intended  by  section  222. 
Therefore,  we  clarify  that  a  carrier's  use 
of  its  customers'  name,  address,  and 
telephone  number  for  marketing 
purposes  would  not  be  subject  to  the 
CPNI  restrictions  in  section  222(c)(1) 
because  such  information  is  not  CyNI. 
Thus,  under  section  222  and  the 
Commission's  rules,  a  carrier  could 
contact  all  of  its  customers  or  all  of  its 
former  customers,  for  marketing 
purposes,  by  using  a  customer  list  that 
contains  each  customer's  name,  address, 
and  telephone  number,  so  long  as  it 
does  not  use  CPNI  to  select  a  subset  of 
customers  from  that  list. 

rV.  Notice  and  Written  Approval  Under 
the  Computer  III  CPNI  Framework 

10.  Prior  to  the  adoption  of  the 
Telecommunications  Act  of  1996,  the 
framework  established  under  the 
Commission's  Co/npufer /// regime 
governed  the  use  of  CPNI  by  the  BOCs. 
AT&T,  and  GTE  to  market  CPE  and 
enhanced  services.  Two  important 
components  of  this  Computer  III 
framework  were:  (1)  a  carrier's 
obligation  to  provide  an  annual 
notification  of  CPNI  rights  to  multi-line 
customers  regarding  enhanced  services, 
as  well  as  a  similar  notification 
requirement  regarding  CPE  that  applied 
only  to  the  BOCs,  and  (2)  a  carrier's 
obligation  to  obtain  prior  written 
authorization  from  business  customers 
with  more  than  20  access  lines  to  use 
CPNI  to  market  enhanced  services.  We 
clarify  that  in  circumstances  where  a 
carrier  has  provided  aimual  notification 
and  received  prior  written  authorization 
from  customers  with  more  than  twenty 
access  lines,  the  requirements  for  notice 
and  approval  under  section  222,  and  the 
associated  Commission  rules,  are 
satisfied  for  those  customers. 

11.  We  find  that  carriers  that  have 
comphed  with  the  Computer  III 
notification  and  prior  written  approval 
requirement  in  order  to  market 
enhanced  services  to  business 
customers  with  more  than  20  access 
lines  are  also  in  compliance  with 
section  222  and  the  Commission's  rules. 
Such  carriers  may  rely  on  their  previous 
compUance  with  the  Computer  III 
notification  and  approval  requirements 
to  market  enhanced  services  to  business 
customers  with  more  than  20  access 
lines  without  taking  any  additional 
steps  to  notify  such  customers  of  their 
CPNI  rights  or  to  obtain  customer 
approval  to  use  CPNI  to  market 
enhanced  services  to  such  customers. 
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V.  Safeguards 

12.  As  one  of  several  CPNI  safeguards, 
the  Commission  required  in  the  Second 
Report  and  Order  each  carrier  to  certify 
that  it  is  in  compliance  with  the 
Commission's  CPNI  rules.  In  describing 
a  carrier's  duty,  the  Commission  stated 
that  each  carrier  must  "submit  a 
certification"  and  that  the  certification 
"must  be  made  publicly  available."  We 
clarify  that  the  Commission's  use  of  the 
word  "submit"  in  the  order  was  not 
intended  to  require  carriers  to  file  such 
certifications  with  the  Commission. 
Rather,  the  order  directs  carriers  to 
ensure  only  that  these  corporate 
certifications  be  made  publicly 
available. 

VI.  Ordering  Gauses 

13.  It  is  ordered  that,  pursuant  to 
sections  1.  4(i).  222  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151,  154(i).  222  and 
303  (r).  and  authority  delegated 
thereunder  pursuant  to  sections  0.91 
and  0.291  of  the  Commission's  rules,  47 
CFR  0.91.  0.291.  this  Order  is  hereby 
adopted. 

Federal  Communications  Commission. 
Richard  K.  Welch, 

Acting  Deputy  Chief,  Common  Carrier 
Bureau. 
[FR  Doc.  98-16511  Filed  6-19-98;  8:45  am) 
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1998  Biennial  Regulatory  Review- 
Streamlining  of  Radio  Technical  Rules 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  seeks 
comment  on  proposals  that  would 
change  fundciraentally  the  way  it 
evaluates  proposals  that  would  create 
interference  in  the  FM  band.  It  also 
seeks  comment  on  whether  the 
contingent  application  rule  should  be 
modified  to  permit  coordinated  facility 
modifications  among  broadcasters.  The 
Commission  proposes  a  signal 
propagation  methodology  that  more 
accurately  takes  into  account  terrain 
effects  to  better  predict  where 
interference  would  not  occur;  adoption 
of  this  methodology  would  permit 
certain  applicants  to  obtain  greater 
service  improvements.  The  Commission 
also  proposes  other  changes  to  promote 


greater  technical  flexibility  in  the  FM 
service  and  to  streamUne  and  expedite 
the  processing  of  appUcations  to  modify 
existing  faciUties  in  several  services. 

DATES:  Conunents  must  be  filed  on  or 
before  August  21. 1998.  Reply 
comments  are  due  September  21.  1998. 
Written  comments  by  the  public  on  the 
proposed  information  collections  are 
due  on  or  before  August  21.  1998. 

ADDRESSES:  All  comments  and  reply 
comments  should  be  addressed  to  the 
Office  of  the  Secretary.  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington.  D.C.  20554. 
Copies  of  these  pleadings  also  should  be 
sent  to  the  Mass  Media  Bureau.  Audio 
Services  Division  (Room  302).  1919  M 
St..  N.W..  Washington.  D.C.  20554.  and 
the  Office  of  General  Counsel  (Room 
610).  1919  M  St.,  N.W.,  Washington, 
D.C.  20554.  hi  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley.  Federal 
Communications  Commission.  Room 
234. 1919  M  Street.  N.W..  Washington. 
D.C.  20554,  or  via  the  Internet  to 
jboley@fcc.gov  and  to  Timothy  Fain. 
OMB  Desk  Officer.  10236  NEOB.  725— 
17th  Street.  N.W..  Washington.  D.C. 
20503  or  via  the  Internet  to 
fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Doyle,  Dale  Bickel  or  William 
Scher,  Audio  Services  Division.  Mass 
Media  Bureau.  (202)  418-2780.  For 
additional  information  concerning  the 
informatioa^oUections  contained  in 
this  Notice  ofPmposed  Rulemaking 
(Document)  contact  Judy  Boley  at  (202) 
418-1214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  98-93  and  FCC  No.  98-117.  adopted 
June  11. 1998  and  released  June  15, 
1998.  The  complete  text  of  this  Notice 
of  Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  St..  N.W.. 
Washington.  D.C.  20554  and  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800 
(phone).  (202)  857-3805  (facsimile). 
1231  20th  St..  N.W.,  Washington,  D.C. 
20036. 


Synopsis  of  Notice  of  Proposed 
Rulemaking 

I.  Negotiated  Interference  in  the  FM 
Service 


A.  Introduction/Background 

1.  The  Commission  &«quently  has 
used  the  term  "negotiated  interference" 
to  describe  agreements  between  or 
among  stations  to  accept  new  or 
increased  interference  within  their 
protected  service  contours,  typically  in 
connection  with  proposals  to  expand 
service  by  one  or  several  stations.  The 
Commission  generally  has  rejected 
attempts  by  applicants  to  negotiate 
interference  levels  on  a  case-by-case 
basis,  holding  that  the  selection  of 
interference  standards  is  a  non- 
delegable Commission  responsibility. 
Nevertheless,  the  Commission  has 
concluded  that  the  public  interest 
would  be  served  by  modifying  the 
contingent  application  rule  and  AM  cut- 
off procedures  to  facilitate  coordinated 
technical  changes  between  AM  stations. 
No  parallel  changes  have  been  adopted 
for  FM  applications,  with  the  exception 
of  certain  grandfathered  short-spaced 
stations.  Thus,  the  Commission  has 
condoned  the  use  of  agreements  to 
promote  service  improvements  in  the 
technically  more  difficult  AM  service, 
as  well  as  agreements  between  stations 
that  operate,  axiomatically.  at  spacings 
substantially  less  than  current  new 
station  requirements,  while  consistently 
rejecting  the  use  of  these  same 
agreements  between  fully-spaced  FM 
stations  where  interference  concerns 
generally  would  be  less.  In  short, 
current  Commission  policy  provides  the 
least  flexibihty  for  technical  facility 
improvements  in  mid-sized  major 
markets  where  FM  broadcasters  face  the 
greatest  technical  constraints  to 
undertake  such  improvements. 

B.  Specific  Proposals 

i.  Agreements  Involving  Applications 
for  Coordinated  FM  Station  Changes 

2.  Background.  Section  73.3517 
prohibits  the  filing  of  contingent 
applications  in  the  FM  broadcast 
services. '  As  stated  above,  the 
Commission  permits  the  filing  of 
contingent  applications  to  facilitate 
interference  reduction  and  service 
improvements  by  either  separately  or 
commonly  owned  AM  stations.  The 
Commission  has  received  similar 
requests  from  FM  stations  that  have 
entered  into  agreements  that  propose 
"coordinated"  or  "interrelated"  facility 


■  The  rule  does  not  differentiate  between  major 
and  minor  changes.  Amendment  of  Sectiom  1.517 
and  1.520.  61  FXX  2d  38  (1976). 
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relocatiftns.  modifications,  and  "one- 
step"  u{>grades  and  downgrades.^ 

3.  Discussioif.  We  propose  to  allow 
the  filing  of  contingent  minor  change 
FM  construction  applications  on  a 
limited  basis.  We  would  require  that 
such  applications  be  filed  on  the  same 
date,  and  that  each  include  a  copy  of  the 
agreement  covering  all  related 
applications.  These  related  minor 
change  applications  would  be  processed 
and  if  grantable,  granted 
simultaneously.  The  construction 
permits  would  be  conditioned  as 
necessary  to  allow  an  orderly 
implementation  of  non-interfering 
service.  If  any  application  in  the  group 
could  not  be  approved,  we  propose  to 
dismiss  all  apphcations  filed  as  an 
interrelated  group.  We  would  reject  any 
coordinated  agreement  that,  in  our 
determination,  would  not  serve  the 
public  interest.  We  seek  comment  on 
each  aspect  of  this  proposal. 

4.  We  also  propose  to  permit  the  filing 
of  contingent  proposals  that  include 
one-step  upgrade  and  downgrade 
applications.  We  tentatively  conclude 
that  this  change  is  consistent  with  the 
rationale  underlying  the  one-step 
policy.  The  "opportunity"  for  filing 
competing  proposals  in  this  context  is 
wholly  dep)endent  on  two  stations 
reaching  agreement  on  the  coordinated 
facility  changes.  However,  stations  are 
reluctant  to  pursue  coordinated  facility 
changes  where  there  is  a  possibility  that 
a  competing  application  could  be  filed. 
We  tentatively  conclude  that  the 
potential  preclusion  of  competing 
allotment  and  minor  change  proposals 
is  consistent  with  the  public  interest, 
and  that  the  proposed  procedures  are 
consistent  with  section  307(b)  of  the 
Act. 

5.  In  addition,  we  tentatively 
conclude  that  contingent  applications 
should  be  limited  to  four  related, 
simultaneously  filed  apphcations.  We 
seek  comment  on  this  hmitation  and 
whether  a  different  policy  should  apply 
where  some  or  all  proposals  involve 
stations  under  common  ownership. 

6.  We  also  propose  additional 
requirements  when  the  coordinated 
changes  include  cancelling  an  NCE  FM 
station  license.  In  1990,  the  Commission 
decided  against  establishing  a  specific 
local  transmission  service  floor  with 
respect  to  our  pubUc  interest  evaluation 


twoen  ma)or 
actions  1.5t7 


'The  commsrcial  FM  "one-step"  processing  rules 
were  designed  to  facilitate  improvements  by 
eliminating  the  necessity  for  a  petition  for 
rulemaking  in  instances  where  licensees  seek 
upgrades  on  adjacent  and  co-channels, 
modiHcations  to  adjacent  channels  of  the  sanw 
class,  and  downgrades  to  adjacent  channel.  One- 
step  applications  are  processed  as  minor  change 
applications. 


of  contingent  arrangements  that  propose 
to  terminate  AM  facilities.  Instead  we 
adopted  guidelines  that  permit  case-by- 
case  evaluation  of  such  applications.  We 
propose  to  apply  AM  interference 
reduction  principles  to  NCE  FM 
agreements  proposing  the  cancellation 
of  an  NCE  FM  station  hcense.  Thus, 
proposals  could  not  create  whites  or  gray 
areas.'  In  addition,  agreements  to 
terminate  a  community's  only  local 
transmission  service  would  be 
considered  on  a  case-by-case  basis  and 
would  take  into  account  the  availability 
of  other  services  and  the  possibility  of 
restoring  local  service  with  either  an 
AM  or  FM  station.  We  seek  comment  on 
whether  to  estabUsh  a  "local  service 
floor"  to  ensure  that  the  granting  of 
contingent  applications  does  not  result 
in  a  loss  of  service  that  would  be 
detrimental  to  the  public  interest. 

ii.  Agreements  Involving  Applications 
That  Would  Cause  New  or  Increased 
Interference 

7.  Background.  The  Commission  has 
been  extremely  reluctant  to  permit  the 
creation  of  interference  within  a 
station's  protected  service  contour, 
particularly  where  none  currently 
exists.  We  have  been  concerned  that  this 
poUcy  would  lead  to  further  clustering 
of  stations  in  urban  areas  in 
contravention  of  section  307(b)  of  the 
Act.  We  also  have  opposed  such 
proposals  on  spectrum  efficiency 
grounds  and  because  grant  of 
interference-creating  applications  could 
effectively  foreclose  facility 
improvements  by  stations  receiving  new 
interference.  Nevertheless,  we  beUeve 
that  this  technical  streamlining 
initiative  provides  an  opportunity  to 
reconsider  oior  policy  options  in  the 
context  of  the  technically  simpler  NCE 
FM  and  commercial  FM  services.  Radio 
is  truly  a  mature  service.  Congestion  in 
the  FM  band  provides  a  major  technical 
impediment  to  the  further  "urban 
clustering"  of  stations.  Moreover,  a 
station's  core  obligation  to  serve  its 
community  of  license  v«ll  continue  to 
Umit  transmitter  relocations  and  service 
area  modifications.  As  a  result, 
measures  designed  to  give  broadcasters 
additional  flexibiUty  may  raise  lesser 
concerns  at  this  time  regarding  the  "fair, 
efficient,  and  equitable  distribution  of 
radio  service  •  *   *."* 


'A  "white"  area  receives  no  full-time  aural 
service,  a  "gray"  area  receives  one  full-time  aural 
service.  We  note  that  case  law  suggests  that  the 
Commission  is  precluded  from  allowing  the 
creation  of  any  white  or  gray  areas.  See,  e.g..  West 
Michigan  Television  v.  FCC,  460  F.2d  883  (D.C  Or. 
1971). 

M7  U.S.C  307(b). 


8.  There  are  additional  reasons  to 
reconsider  these  pohcies  at  this  time. 
The  financial  and  management 
sophistication  of  the  radio  broadcast 
industry  has  grown  dramatically  in 
recent  years,  spurred  by  fundamental 
changes  in  local  ownership  and  the 
elimination  of  national  ownership 
restrictions.  Moreover,  both  Congress 
and  the  Commission  are  committed  to 
relying  to  the  greatest  extent  possible  on 
competitive  communications  markets 
rather  than  resource-intensive 
regulatory  policies  to  safeguard  the 
public  interest.  In  this  environment,  we 
seek  comment  on  whether  it  is  possible 
to  provide  broadcasters  some  additional 
flexibility  under  our  technical  rules  to 
expand  service  while  at  the  same  time 
establishing  requirements  to  ensure  that 
negotiated  interference  agreements  are 
limited  to  situations  where  service  gains 
would  outweigh  service  losses  and  the 
creation  of  new  and/ or  expanded  areas 
of  interference. 

9.  Discussion.  We  seek  comment  on 
whether  we  should  amend  §§  73.215(a) 
and  73.509  to  permit  appUcations  that 
would  result  in  prohibited  overlap  and, 
therefore,  interference  based  on  the 
following  four  criteria: 

(1)  Total  interference  received  by  any 
station  from  all  interfering  stations  must 
be  no  greater  than  five  percent  of  the 
area  and  population  within  each 
affected  station's  protected  service 
contour; 

(2)  Total  service  gain  must  be  at  least 
five  times  as  great  as  the  increase  in 
total  interference,  in  terms  of  both  area 
and  popiUation.  Service  gain  would  be 
defined  as  the  difference  between  the 
current  service  contour  area  and 
population,  and  the  proposed  service 
contour  area  and  population.  Total 
service  gain  would  be  the  sum  of  all 
service  gains  for  all  stations  included  in 
the  agreement.  Interference  increase 
would  be  defined  as  the  difference 
between  the  current  interference  area 
and  population,  and  the  proposed 
interference  area  and  population.  Total 
interference  would  be  the  sum  of  all 
interference  increases  and  decreases 
received  by  all  affected  stations  and 
applicants,  in  terms  of  area  and 
population.  Interference  calculations 
would  include  interference  received  by 
a  proposal  even  if  it  occvired  beyond 
that  station's  current  service  contour.  If 
interference  calculations  made  in 
accordance  with  this  criterion 
established  that  total  interference  would 
be  decreased,  an  applicant  would  be 
exempt  from  any  service  gain 
requirement; 

(3)  No  predicted  interference  can 
occur  within  the  boundaries  of  any 
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affected  station's  community  of  license; 
and 

(4)  Any  application  causing  or 
receiving  interference  in  an  area  that 
previously  received  interference- free 
service  would  be  required  to 
demonstrate  the  existence  of  at  least  five 
remaining  aural  services  within  each 
interference  area. 

We  request  comment  on  each  of  these 
factors,  including  whether  the 
interference  cap  and  gain/loss  ratio 
strike  an  appropriate  public  interest 
balance.  Should  the  Commission  adopt 
additional  or  fewer  restrictions?  Should 
the  Commission  adopt  separate  service 
floor  requirements  for  commercial  and 
NCE  FM  stations? 

10.  If  a  rule  change  is  adopted, 
applicants  would  be  required  to  file 
coordinated  facility  modifications  on 
the  same  date  and  clearly  cross- 
reference  all  associated  applications.  A 
copy  of  the  written  consent  of  all 
stations  receiving  interference  within 
their  protected  service  contour  as  a 
result  of  proposed  facility 
modification(s)  would  be  submitted 
with  the  applications.  Under  this 
approach,  we  would  amend  Form  301  to 
require  applicants  to  certify  compliance 
with  these  negotiated  interference 
standards  and  to  submit  supporting 
materials  in  exhibit  form.  We  believe 
that  careful  review  of  interference- 
creating  proposals  Sled  pursuant  to 
novel  procedures  would  be  particularly 
warranted.  We  seek  conunent  on  this 
conclusion  and  whether  the 
Commission  should  rely  on  applicant 
certifications  without  supporting 
exhibits.  All  non-reserved  band 
applications  would  be  required  to 
satisfy  the  less  stringent  §  73.215(e) 
spacing  requirements  and  all 
construction  permits  granted  to  FM  non- 
reserved  band  applicants  would  be 
granted  as  §  73.215  proposals.  In 
addition,  we  would  amend  §  73.509  to 
prohibit  second-  and  third-adjalent 
channel  NCE  FM  stations  from 
proposing  transmitter  sites  within  an 
affected  station's  63  dBu  contour.  This 
would  prevent  interference  areas  deep 
within  a  station's  service  contour,  and 
assure  minimimi  distance  separations 
between  stations,  thus  promoting  fair 
and  equitable  distribution  of  stations  as 
required  by  section  307(b)  of  the 
Communications  Act.  We  seek  comment 
on  whether  this  NC^  FM  restriction  is 
necessary  to  prevent  a  deluge  of 
modification  applications  that  would 
shift  service  away  from  less  well-served 
areas.  All  construction  permits  granted 
pursuant  to  these  procedures  would  be 
conditioned  on  the  simultaneous 
implementation  of  all  related  proposals. 


We  invite  conmient  on  each  aspect  of 
this  proposal. 

11.  To  the  extent  that  these 
procedures  would  result  in  the  favorable 
consideration  of  applications  that 
propose  new  areas  of  caused 
interference,  they  would  also  support 
changes  in  the  way  we  treat  interference 
received.  New  areas  of  received 
interference  can  result  from  a  station's 
unilateral  proposal  to  extend  its  own 
service  contour  so  that  it  overlaps  the 
interfering  contour  of  an  authorized 
station.  In  effect,  such  a  proposal 
reflects  a  station's  determination  that 
increased  {xitential  Ustenership 
outweighs  a  certain  amouint  of 
interference  within  its  (expanded) 
service  area.  Typically,  the  new  area  of 
interference  affects  potential  Usteners 
who  were  not  predicted  to  receive 
service  previously.  We  seek  comment 
on  whether  we  should  permit  such 
modifications  provided  that  an 
applicant  demonstrates  compliance 
with  each  of  these  requirements. 
However,  no  consent  from  any  other 
station  would  be  required  where  the 
proposal  would  not  resiilt  in 
interference  occurring  within  the 
service  contour  of  any  reserved  band 
station,  any  §  73.215  station  or  any 
station  operating  with  the  equivalent  of 
maximiun  class  facilities.  Applicants 
that  propose  a  short-spacing  to  any 
other  type  of  station  would  have  to 
obtain  consent  bom  such  affected 
station  to  receive  interference.  If  the 
affected  station  chooses  not  to  increase 
power  simultaneously  to  a  full-class 
facihty  as  part  of  the  agreement  with  the 
appUcant,  the  affected  station  must 
request  reclassification  as  a  §  73.215 
licensee/permittee.  This  "§  73.215 
condition"  on  the  affected  station's 
authorization  effectively  would  limit 
that  station  to  its  current  facilities  (with 
regard  to  the  applicant's  proposal)  and 
would  prevent  subsequent  unilateral 
increases  by  the  affected  station 
resulting  in  interference  caused  to  the 
applicant's  improved  facilities. 

12.  We  seek  comment  on  whether  we 
should  follow  the  methodology  adopted 
in  the  recent  grandfathered  short-spaced 
FM  station  proceeding  to  determine 
areas  of  interference  using  the  desired- 
to-undesired  signal  strength  ratio 
analysis  and  the  standard  F(50,50)  and 
F(50,10)  propagation  curves. 
Gmndfadiered  Short-Spaced  FM 
Stations,  Report  and  Order.  62  FR 
50518,  September  26,  1997.  As  noted 
therein,  the  ratio  method  is  the  most 
appropriate  method  for  determining 
areas  of  interference.  We  seek  comments 
on  this  view.  Cochannel  interference 
would  be  predicted  to  exist  at  all 
locations  within  the  desired  station's 


coverage  contour  where  the  undesired 
(interfering)  F(50,10)  field  strength 
exceeds  a  value  20  dB  below  the  desired 
(protected)  F(50,50)  field  strength.  First- 
adjacent  channel  interference  would  be 
predicted  to  exist  at  all  locations  within 
the  desired  station's  coverage  contour 
where  the  undesired  (interfering) 
F(50,10)  field  strength  exceed  a  value  6 
dB  below  the  desired  (protected) 
F(50,50)  field  strength.  Second-  and 
third-adjacent  channel  interference 
would  be  predicted  to  exist  at  all 
locations  within  the  desired  station's 
coverage  area  where  the  undesired 
(interfering)  F(50,10)  field  strength 
exceeds  a  value  40  dB  above  the  desired 
(protected)  F(50,50)  field  strength.  We 
invite  comment  on  these  standards  and 
the  use  of  this  methodology. 

13.  We  believe  that  consideration  is 
warranted  in  this  document  of  the 
standards  that  would  apply  to  waiver 
requests  of  the  interference  rules 
proposed  herein.  Section  73.215 
codifies  a  relief  mechanism  for 
applicants  to  specify  sub-standard 
spacings  provided  that  certain  criteria 
are  met.  If  an  applicant  cannot  meet 
these  standards,  then  §  73.207  distance 
separation  requirements  must  control. 
We  propose  to  continue  to  follow  this 
same  procedure  with  regard  to  any 
interference-related  r\ile  changes 
adopted  pursuant  to  this  docuiment. 
Specifically,  in  analyzing  a  request  for 
waiver  of  §  73.215(e),  we  propose  to 
measure  the  short-spacing  in  accordance 
with  §  73.207  and  to  apply  the 
traditional  threshold  three-part  and 
public  interest  tests  developed  in 
§73.207  jurisprudence.  Similarly,  with 
regard  to  interference-creating  proposals 
between  or  among  consenting 
broadcasters,  the  Commission  would 
consider  prohibited  overlap  in 
accordance  with  established  precedent. 
In  no  event  would  such  an  applicant  be 
entitled  to  a  presumption  that  creating 
any  interference — much  less  five 
percent — within  any  station's  protected 
service  contour  would  be  in  the  public 
interest.  We  seek  comment  on  these 
proposed  waiver  policies. 

14.  A  broadcaster's  obligations  to 
acciu^tely  prepare  each  facihty 
apphcation,  to  truthfully  complete  each 
application  certification,  to  construct 
and  operate  facilities  in  accordance  with 
its  authorization,  and,  generally,  to 
adhere  to  the  Commission's  technical 
rules  become  particularly  significant 
where  stations  may  create  small 
amounts  of  interference  and  where 
several  facility  modifications  may  be 
mutually  interdependent.  We  are  fully 
committed  to  exercising  our  plenary 
enforcement  powers  against  applicants 
that  enter  into  negotiated  interference 
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agreements  where  we  find  that 
application  showings  and/or 
certifications  have  fallen  short  of 
Commission  standards,  regardless  of  the 
time  at  which  the  application  errors  are 
brought  to  the  Commission's  attention. 
In  the  event  we  adopt  negotiated 
interference  procedures  for  FM  stations, 
we  propose  to  publish,  as  necessary, 
decisions  that  explain  or  clarify  these 
new  procedures.  We  beheve  that  a 
program  that  combines  strict 
enforcement  and  broad  information 
dissemination  would  promote  full  and 
candid  disclosure  of  material  technical 
information  in  applications  and 
compliance  with  our  rules  and  policies. 
We  seek  comment  on  this  enforcement 
approach  for  negotiated  interference 
agreements.  We  also  request  that 
conmienters  identify  specific 
enforcement  procedures  that  the 
Commission  should  follow  and  the  sort 
of  sanctions  that  it  should  impose  where 
an  applicant  provides  false  or 
incomplete  information  in  its 
application  or  where  construction  is  at 
variance  to  an  authorization. 

15.  We  seek  comment  on  whether  this 
proposal  to  permit  small  amounts  of 
interference  in  limited  circumstances 
would  protect  service  to  a  station's 
community  of  license  and  would  help 
preserve  an  adequate  service  floor  for  all 
listeners.  In  particular,  we  invite  public 
comment  on  the  following  issues  to  help 
develop  a  better  record  on  the  technical 
and  policy  issues  that  these  proposals 
raise:  (1)  Would  these  negotiated 
interference  procedures  sufficiently 
protect  the  interests  of  listeners  and 
licensees  not  party  to  an  agreement?;  (2) 
Could  this  proposal  result  in  service 
losses  to  smaller  communities  and/or 
less  desirable  demographic  audiences?; 
(3)  Should  negotiated  interference 
agreements  between  commercial 
stations  be  treated  differently  from 
agreements  between  noncommercial 
educational  stations?;  (4)  How  might 
this  proposal  affect  the  development 
and  implementation  of  in-band  on- 
channel  (IBOC)  digital  radio  systems?; 
(5)  Is  there  a  danger  that  negotiated 
interference  agreements  over  time  may 
lead  to  less  flexibihty  to  make  future 
changes  when,  for  example,  a 
transmitter  site  is  lost  and  a  station  must 
relocate?;  (6)  Is  there  reason  to  believe 
that  the  accumulation  of  negotiated 
interference  agreements  over  a  period  of 
years  could  lead  to  a  general 
degradation  of  FM  service  in  the  United 
States?;  (7)  Is  this  negotiated 
interference  proposal  consistent  with 
section  307(b)  of  the  Communications 
Act?;  (8)  To  what  extent  should  the 
Conunission  rely  on  applicant 


certifications  to  ensure  compliance  with 
negotiated  interference  agreement 
requirements?;  (9)  Should  the 
Commission  require  licensees  to 
maintain  negotiated  interference 
agreements  in  their  local  pubfic 
inspection  files?  Should  they  be  filed 
with  the  Commission?;  (10)  Should  the 
Commission  limit  agreements  to  one  or 
several  hcense  terms?  Should  an 
agreement  be  terminable  following  the 
transfer  of  a  station  that  previously 
consented  to  interference  writhin  its 
service  contour?;  (11)  What  remedies 
should  the  Commission  and  affected 
licensees  have  if  a  station  breaches  its 
negotiated  interference  agreement? 

II.  Other  Proposals  To  Give  Stations 
Greater  Technical  Flexibility 

A.  The  Point-to-Point  Prediction 
Methodology 

16.  Background.  Interference  between 
FM  stations  is  defined  in  terms  of 
protected  and  interfering  contoiu^. 
Because  of  the  limited  length  (3  to  16 
kilometers)  of  the  radials  used  to 
determine  antenna  height  above  average 
terrain,  the  Commission's  standard 
propagation  methodology  does  not 
accurately  account  for  all  terrain  effects. 
In  1975,  the  Commission  adopted  a 
limited  correction  factor  to  measure 
"terrain  roughness"  to  overcome  the 
effects  of  terrain  beyond  16  kilometers.' 
However,  the  Commission  later  stayed 
the  general  use  of  the  terrain  roughness 
factor  (contained  in  §  73.313  (f)  through 
(j)  and  Fig\u-es  4  and  5  of  §  73.333) 
because  of  difficulties  with  "atypical 
terrain  configiuations. "  *  Presently,  the 
Commission  does  not  accept 
supplemental  terrain  analyses  to 
determine  predicted  interference 
between  FM  stations.  Thus,  applications 
proposing  new  or  expanded  service  may 
be  precluded  unreasonably  where 
interference  is  predicted  although,  in 
fact.  unUkely. 

17.  Discussion.  In  Appendix  B  of  this 
docimient.  we  set  forth  9  supplemental 
point-to-point  ("PTP")  prediction  model 
which  under  many  circumstances 
would  provide  for  a  more  accurate 
prediction  of  interfering  contours.  We 
propose  that  an  applicant  may  use  the 
PTP  method  to  calculate  interfering 
contours  for  the  purpose  of 
demonstrating  compliance  with  the 
Commission's  various  overlap/ 


interference  requirements.'  Such 
showrings  would  be  limited  to  the 
relationships  between  the  PTP  predicted 
interfering  contours  and  the  affected 
station's  standard  F(50,50)  curve 
predicted  protected  service  contour.  We 
also  propose  to  permit  the  use  of  PTP 
methodology  to  demonstrate 
compliance  with  the  interference  area 
and  population  limits  set  forth  above  for 
negotiated  interference  agreements. 
18.  We  tentatively  conclude  that 
applicants  should  be  permitted  to  use 
the  PTP  methodology  for  certain  other 
purposes.  All  commercial  FM  stations 
must  demonstrate  compUance  with  the 
community  of  license  city  grade 
coverage  requirements  of  §  73.315.  Since 
the  PTP  methodology  more  accurately 
incorporates  the  effects  of  terrain  into 
the  prediction  of  coverage,  we  propose 
to  permit  the  use  of  PTP  calculations  by 
both  apphcants  and  objectors  to  resolve 
any  questions  raised  regarding 
compliance  with  §  73.315  and  to  treat 
the  PTP  calculations  as  controlling.  We 
propose  to  require  applicants  to  submit 
a  PTP  contour  study  where  terrain 
between  a  transmitter  site  and  a 
community  of  license  could  put  in  issue 
either  the  use  of  the  standard 
methodology  or  the  station's  compUance 
with  city  grade  coverage  requirements. 
Existing  stations  that  currently  cover 
their  commimity  based  on  the  standard 
prediction  method,  but  fail  to  satisfy  the 
PTP  methodology,  would  be  exempt 
from  a  PTP  determination  provided  they 
do  not  propose  to  relocate  transmission 
faciUties  or  withdraw  coverage  towards 
the  community  of  license.  Additionally, 
we  propose  to  allow  PTP  methodology 
in  two  specific  instances  that  require  the 
calculation  of  3.16  mV/m  coverage:  (1) 
compliance  with  main  studio 
requirements  of  §  73.1125; «  and  (2) 
demonstration  that  an  allotment,  when 


'  Field  Strength  Curves,  Report  and  Order  in 
Dockets  16004  and  18052.  53  FCC  2d  855.  863 

(1975). 

*  Temporary  Suspension  of  Certain  Portions  of 
Sections  73.3J3.  73.333.  73.6S4.  and  73.699,  FCC 
75-1226,  56  FCC  2d  749  (1975).  stay  extended 
i^efiniteiy,  40  R«d.  Reg.  2d  965  (1977J. 


'  Specifically,  we  refer  to  interfering  contoun 
calculated  in  association  with  the  Commission's 
overlap  requirements  for  FM  commercial,  NCE  FM. 
and  FM  Translator  stations  (47  CFR  73.215.  73.509. 
73.1204,  respectively);  overlap  of  the  interfering 
contours  of  intermediate  frequency  (IF) 
grandfathered  short -spaced  stations  (S  73.213(b)); 
and  the  interfering  contours  utiiiied  in  showings 
that  involve  undesired-  to-desired  (U/D)  signal 
ratios  in  conjunction  with  FM  to  TV  Channel  Six 
interference  showings  (5  73.525)  and  public  interest 
showings  related  to  pre-1964  grandfathered  short- 
spaced  stations  (§  73.213(a)). 

•The  staff  currently  entertains  alternate 
prediction  methods  in  the  context  of  main  studio 
locations.  However,  in  order  to  warrant  study, 
current  commercial  FM  processing  policy  requires 
that  such  showings  may  be  submitted  if  they  alter 
the  3.16  mV/m  contour  by  at  least  ten  percent  when 
compared  to  the  standard  prediction  method  In 
contrast,  the  staff  can  efficiently  confirm  that  an 
applicant  has  properly  used  the  PTP  methodology. 
Accordingly,  we  propose  to  eliminate  the  ten 
percent  method  for  PTP  contour  studies  that 
esublish  compliance  with  the  Commission's  main 
studio  location  rule. 
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considered  at  maximum  Class  facilities, 
would  comply  with  §  73.315  with 
respect  to  the  community  of  license  (if 
use  of  a  supplemental  method  is 
warranted  consistent  with  existing 
precedents).  We  seek  comment  on  these 
proposals. 

IQ.The  PTP  methodology  is  proposed 
in  this  document  for  the  primary 
purpose  of  demonstrating  that  the 
standard  prediction  method  overstates 
the  area  encompassed  by  a  station's 
interfering  contoiu'.  Thus,  we  propose  to 
prohibit  the  use  of  the  PTP  methodology 
to  extend  interfering  contours  beyond 
the  standard  F(50,10]  predicted  cvuves 
for  the  purpose  of  demonstrating 
harmful  interference  received.  PTP 
showings  are  not  permitted  in  any  of 
our  international  agreements  and  thus 
could  not  be  used  to  demonstrate 
compliance  with  international 
requirements.  We  also  propose  not  to 
permit  the  use  of  this  methodology  to 
calculate  protected  service  contours  for 
the  purposes  of  demonstrating:  (1)  the 
lack  or  existence  of  overlap;  or  (2) 
compliance  or  non-compliance  with 
contour  limitations  for  boosters,  fill-in 
translators,  or  auxiliary  faciUties.  In 
addition,  we  propose  not  to  consider 
PTP  showings  in  the  context  of 
demonstrating  compliance  with  the 
multiple  ownership  requirements  of 
§  73.3555.  We  seek  comments  on  each 
aspect  of  this  proposal  regarding  the 
adoption  and  use  of  the  PTP 
methodology. 

20.  As  noted  above,  we  stayed  the 
terrain  roughness  provision  because  of 
difficulties  with  atypical  terrain 
configurations.  However,  this 
adjustment  and  the  PTP  prediction 
method  would  provide  a  more 
sophisticated  and  not  unduly 
burdensome  method  of  assessing  the 
effects  of  a  variety  of  terrain  anomahes. 
Therefore,  we  propose  to  delete  the 
long-stayed  terrain  roughness  provisions 
from  §  73.313(f)  though  (j)  and  Figure  4 
of  §  73.333  from  the  Commission's  rules 
as  they  apply  to  FM  broadcast  stations. 
We  seek  comment  on  these  proposals. 

B.  Commercial  FM  Technical 
Requirements:  Amendments  to  §  73.215 

i.  Reduced  Minimum  Separation 
Requirements  in  §  73.215(e)  for  Second- 
and  Third-Adjacent  Chaimel  Stations 

21.  Background.  In  1989,  the 
Commission  adopted  §  73.215  to  afford 
FM  applicants  some  additional 
flexibility  in  locating  potential 
transmitter  sites.  In  response  to 
concerns  of  spectrum  overcrowding,  the 
Commission  retained  minimum  but 
lesser  spacing  requirements  for  §  73.215 
applicants.  For  second-  and  third- 


adjacent  channel  stations,  §  73.215(e) 
generally  Umits  the  amount  of  relief 
from  §  73.207  minimum  distance 
separation  requirements  to  no  more  than 
three  kilometers  and  in  some  cases 
provides  no  relief.'  As  a  result,  stations 
with  second-and  third-adjacent  channel 
spacing  problems  have,  in  many  cases, 
less  flexibility  to  relocate  facilities 
under  §  73.215(e)  than  under  the  former 
§  73.207  waiver  policies  that  permitted 
the  staff  to  grant  spacing  waivers  of  up 
to  six  kilometers. 

22.  Discussion.  We  propose  to  revise 
the  §  73.215(e)  spacing  table  to  afford  all 
FM  commercial  stations  a  minimum  of 
6  kilometers  of  relief  from  the 
applicable  §  73.207(a)  standards.  We 
also  propose  that  grants  under  this 
proposal  would  continue  to  be  listed  as 
a  contour  protection  construction 
permit.  We  seek  comment  on  these 
proposals. 

ii.  Additional  Flexibility  for  Stations  in 
Puerto  Rico  and  the  U.S.  Virgin  Islands 

23.  In  1993,  the  staff  granted  a  request 
for  waiver  of  §  73.215(a)(1)  to  permit  an 
alternate  method  to  define  the  protected 
and  interfering  contours  of  certain 
stations  in  the  Virgin  Islands  and  Puerto 
Rico,  'o  We  propose  revising  §  73.215  to 
incorporate  the  actual  protected  and 
interfering  contours  for  Class  A,  Bl  and 
B  stations  set  forth  in  St  Croix  Wireless 
Co.  The  proposed  modifications  take 
into  accoimt  the  higher  HAAT  limits 
specified  in  the  rules  for  Puerto  Rico 
and  the  Virgin  Islands,  while  affording 
stations  additional  site  location 
flexibility.  We  beUeve  that  this  revision 
would  protect  other  stations  from 
interference  in  excess  of  that  which  may 
occur  under  our  spacing  rules.  We 
comment  on  this  proposal. 


*  Specifically,  out  of  28  possible  combinations 
between  the  secondhand  third.ad)acant  channel 
stations.  §73.215  provides  10  km  relief  to  Class 
Bl — C  stations,  and  9  km  relief  to  Class  C2-C 
stations.  In  addition,  four  combinations  have  3  km 
of  relief.  14  combinations  have  2  km  of  relief,  five 
combinations  have  1  km  of  relief,  and  three 
combinations  have  no  relief. 

''See  St.  Croix  Wireless  Co..  Inc..  8  FCC  Red  7329 
(1993).  In  St.  Croix  Wireless,  Co..  the  permittee 
requested  a  waiver  of  §  73.215  as  it  defined  the 
protected  contour  of  a  Class  B  station  as  the  54  dBu 
contour.  The  peiroittee  demonstrated  that  use  of  the 
54  dBu  contour  for  Class  B  stations  in  Puerto  Rico 
and  the  Virgin  Islands  produced  an  anomalous 
result,  affording  vastly  more  protection  than  the 
spacings  provide.  Instead,  the  permittee  showed 
that  given  the  spacings  and  maximum  bcilities 
permitted  in  this  region,  the  nonnally  protected 
contour  of  such  stations  is  the  63  dBu  contour,  and 
the  use  of  this  contour  for  Caribbean  stations 
produces  a  result  equivalent  to  that  on  the 
mainland. 


C.  New  Oass  C  Height  Above  Average 
Terrain  Requirements 

24.  Background.  A  recent  staff  study 
reveals  that  many  Class  C  stations 
operate  with  facilities  that  are 
significantly  less  than  maximum. 
Specifically,  the  study  reveals  that  519 
of  the  863  FM  stations  presently 
occupying  Class  C  assignments,  or 
approximately  60  percent,  operate  with 
facilities  less  than  450  meters  HAAT. 
The  fact  that  such  a  large  percentage  of 
Class  C  stations  are  operating  more  than 
150  meters  below  one-half  the 
maximum  antenna  height  limitation  of 
600  meters  HAAT  indicates  that  the 
Commission's  present  allotment 
structure  overprotects  a  substantial 
number  of  Class  C  stations  and, 
therefore,  may  unnecessarily  preclude 
proposals  to  introduce  new  and/or 
expand  existing  services. 

25.  Discussion.  We  propose  to  create 
an  additional  intermediate  class  of 
stations  between  Class  C  and  Class  Cl, 
to  be  designated  Class  CO  (Class  C  zero). 
Class  CO  stations  would  have  a 
maximum  height  limitation  of  450 
meters  HAAT  and  a  minimum  antenna 
height  requirement  of  300  meters 
HAAT.  Both  classes  of  stations  would 
be  required  to  maintain  a  power  level  of 
100  kW,  the  present  value  for  Class  C 
stations.  Under  this  proposal.  Class  C 
stations  would  be  required  to  operate  at 
a  minimum  antenna  height  of  no  less 
than  451  meters  HAAT.  We  would 
amend  the  FM  distance  separation 
tables  to  include  the  reduced  spacing 
requirements  for  the  new  station  class. 
In  order  to  provide  a  reasonable 
opportunity  for  existing  Class  C  stations 
not  operating  at  the  proposed  anteima 
height  minimum  to  maintain  their  full 
Class  C  status,  we  propose  a  three-year 
transition  period  to  obtain  a 
construction  permit  specifying  an 
antenna  HAAT  of  at  least  451  meters. 
During  the  three-year  period,  each  such 
station  would  be  renewed  on  a 
conditional  basis.  If  the  station  has  not 
obtained  the  necessary  authorization 
within  the  three-year  period,  then  the 
station  would  be  reclassified  as  a  Class 
CO  station.  We  seek  comments  regarding 
this  proposal,  including  comments  that 
may  shed  light  on  the  additional  service 
the  proposed  additional  station  class 
could  create,  the  effect  of  the  loss  of 
primary  service  areas  for  reclassified 
Class  CO  stations,  and  whether  creation 
of  a  temporary  "buffer  zone"  to  protect 
the  ability  of  existing  Class  C  stations  to 
upgrade  during  the  three-year  transition 
period  would  be  appropriate. 
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D.  Streamlined  Application  Processing 
Changes 

i.  Extending  First  Come/First  Served 
Processing  to  AM,  NCE  FM  and  FM 
Translator  Minor  Change  Applications 

26.  Background.  Under  our  present 
rules,  minor  change  applications  for 
non-reserved  FM  band  broadcast 
stations  are  subject  to  "first  come/ first 
served"  processing,  whereby  a  first-filed 
application  cuts  o^the  filing  rights  of 
subsequent,  mutually  exclusive 
proposals.  Minor  changes  for  AM, 
reserved  FM  band  and  FM  translator 
stations  do  not  receive  such  cut-off 
protection,  but  remain  subject  to 
competing  proposals  until  the  staff 
disposes  of  the  applications.  This  policy 
imposes  significant  uncertainty  and 
delay  on  minor  change  applicants  in 
these  services:  at  any  time  during  the 
pendency  of  an  application,  a 
conflicting  proposal  may  be  filed  that 
could  halt  fiirther  processing  of  the 
application  and  necessitate  a  technical 
amendment,  settlement  between  the 
parties  or  designation  of  the  mutually 
exclusive  applications  for  comparative 
hearing. 

27.  Discussion.  We  propose  to  extend 
application  of  the  first  come/first  served 
processing  system  to  AM,  NCE  FM  and 
FM  translator  minor  change 
applications.  We  believe  that  the 
unlimited  exposure  to  conflicting 
applications  and  the  concomitant 
expense  and  delay  under  the  current 
policy  is  both  inequitable  and 
inconsistent  with  our  treatment  of 
minor  changes  for  FM  commercial  band 
stations.  We  anticipate  that  this 
proposal  would  effectively  remedy  the 
uncertainty  and  delay  presently 
associated  with  AM,  NCE  FM  and  FM 
translator  minor  change  appUcations. 
We  invite  comment  on  this  proposal. 

ii.  Revisions  to  the  Definition  of 
"Minor"  Change  in  AM,  NCE  FM,  and 
FM  Translator  Services 

28.  Background.  Under  our  present 
rules,  a  proposed  change  in  the  facilities 
of  an  existing  commercial  FM  band 
station  is  classified  as  a  major  change 
only  if  it  involves  a  change  in 
commimity  of  license  and/or  certain 
changes  in  frequency  and/or  class.  For 
AM,  NCE  FM  and  FM  translator 
stations,  however,  various  other  facihty 
changes  also  are  classified  as  major 
changes:  (1)  for  AM  stations,  most 
proposed  increases  in  power;  (2)  for 
NCE  FM  stations,  any  proposed  change 
of  50  percent  or  more  in  the  station's 
predicted  1  mV/m  (60  dBu)  coverage 
area;  and  (3)  for  FM  translators,  any 
proposed  change  or  increase  of  over  10 
percent  in  the  1  mV/m  coverage  area. 


Accordingly,  facility  modification 
applications  in  these  services  may  be 
subject  to  additional  administrative 
procedures. 

29.  We  propose  to  expand  the 
definition  of  minor  change  for  the  AM, 
NCE  FM  and  FM  translator  services  to 
conform  to  the  commercial  FM  "minor 
change"  definition.  Thus,  only 
appUcations  to  change  community  of 
license  and  to  change  to  a  non-mutually 
exclusive  channel  and  class  would  be 
classified  as  "major"  changes."  To 
prevent  NCE  FM  and  FM  translator 
stations  from  abandoning  their  present 
service  areas,  however,  we  propose  to 
require  these  stations  to  continue  to 
provide  1  mV/m  service  to  some  portion 
of  their  presently  authorized  1  mV/m 
service  areas  in  order  for  their 
applications  to  be  classified  as  minor 
changes.  We  tentatively  conclude  that 
this  proposal  would  eliminate  the 
present  inconsistent  treatment  of 
proposed  facilities  increases  for 
different  radio  services  without 
undermining  the  administration  of  any 
Commission  rule  or  policy.  We  invite 
comment  on  this  proposal. 

iii.  Coordinate  Corrections  by  Single 
AppUcation  for  Licensed  Stations 

30.  Background.  Presently,  broadcast 
stations  seeking  to  correct  coordinates 
must  file  a  construction  permit 
application,  and  af^er  grant,  a  license 
application. '2  Coordinate  corrections, 
however,  are  generally  considered  to  be 
minor  changes  to  broadcast  facilities 
because  they  do  not  involve  physical 
changes  to  the  facilities  or  a  change  in 
Ucensed  parameters.  We  believe  that  for 
many  coordinate  corrections  the  two- 
appUcation  procedure  is  unduly 
burdensome. 

31.  Discussion.  We  propose  to  adopt 
new  provisions  in  Parts  73  and  74  to 
allow  corrections  of  coordinates  for 
broadcast  facilities,  where  no  other 
Ucensed  parameters  are  changed,  via  a 
single  Ucense  application.  We  also 
propose  to  require  the  applicant  to 
certify  that  all  Ucensed  parameters  not 
altered  in  the  Ucense  application  would 
remain  unchanged.  Under  our  proposal, 
the  appUcant  would  not  be  required  to 
file  a  separate  construction  permit.  We 
propose  to  make  this  procedure 
available  where  the  correction  would  be 
less  than  3  seconds  latitude  and  3 
seconds  longitude,  provided  that  the 
appUcant  has  sought  FAA  clearance  and 
antenna  structure  registration.'^  We  seek 


comment  on  this  proposal  and  whether 
an  alternative  standard  should  be 
adopted.  We  also  propose  to  continue 
our  policy  of  issuing  public  notices 
announcing  the  receipt  of  the 
application,  and  the  processing  of  the 
coordinate  correction  as  if  it  were  a 
routine  minor  change  application. 
However,  in  the  event  the  coordinate 
correction  establishes  a  violation  of  our 
technical  rules,  the  Conunission  would 
retain  a  full  range  of  options  including 
the  designation  of  the  Ucense 
appUcation  for  hearing  and  the  issuance 
of  an  order  to  show  cause  why  the 
construction  p)errait  should  not  be 
revoked.  We  propose  to  require  any 
permittee  that  discovers  an  antenna 
structure  coordinate  error  to  file  an 
application  to  modify  its  outstanding 
construction  permit.  We  tentatively 
conclude  that  the  Commission  may 
adopt  this  change  in  licensing 
procedures  pursuant  to  section  319(d)  of 
the  Communications  Act.  We  seek 
comment  on  these  proposals. 

iv.  FM  Translator  and  Booster  Station 
Power  Reductions  by  Single  Application 

32.  Background.  We  have  found  when 
reviewing  license  renewals  that  many 
FM  translator  and  booster  stations  are 
actually  operating  at  a  power  less  than 
that  specified  in  their  license.  In  order 
to  authorize  the  reduced  power 
operation,  we  now  require  Ucensees  to 
go  through  the  two-step  process.  In 
addition,  FM  translator  licensees  may 
resolve  an  interference  complaint  by  a 
reduction  in  power.  In  this  instance,  the 
two-step  process  delays  the  resolution 
of  the  interference  problem. 

33.  Discussion.  In  order  to  expedite 
FM  station  Ucense  modifications  in 
these  circumstances,  we  propose  to 
eliminate  the  two-step  appUcation 
process  for  FM  translator  and  booster 
stations  seeking  to  decrease  ERF.  We 
tentatively  conclude  that  recent  changes 


'  ■  We  propose  to  continue  to  treat  AM 
applications  to  change  from  Class  B  to  Class  D  as 
"minor"  changes. 

'2  See  47  CFR  73.1690(b)(2)  and  73.3536. 

'^  In  1996,  the  Commission  received  comments  in 
response  to  the  Notice  of  Proposed  Rulemaking  in 


MM  Docket  96-58  requesting  that  a  rule  be  adopted 
to  allow  a  coordinate  correction  in  a  modiHcation 
of  license  application,  thereby  eliminating  the 
requirement  for  a  construction  permit  See  Certain 
Minor  Changes  in  Broadcast  Facilities  Without  a 
Construction  Permit,  Notice  of  Proposed 
Bulemaking.  61  FR  15439.  April  8.  1996.  The 
Commission  denied  the  request  stating  that  the 
proposed  one-step  procedure  could  invite  abuse  by 
applicants  "correcting"  coordinates  to  a  short- 
spaced  transmitter  site  or  a  site  involving 
prohibited  contour  overlap.  By  retaining  the 
construction  permit  process,  the  Commission 
indicated  that  the  safeguards  against  abuse  inherent 
in  the  construction  permit  process  would  be  not  be 
lost.  See  Certain  Minor  Changes  in  Broadcast 
Facilities  without  a  Construction  Permit,  Report  and 
Order,  62  FR  51052.  September  30, 1997.  We  now 
believe  that  limiting  one-step  license  application 
coordinate  corrections  to  situations  involving  less 
than  3  seconds  of  longitude  and  latitude  would 
provide  adequate  safeguards.  We  seek  comment  on 
this  conclusion. 
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in  section  319  of  the  Communications 
Act  f>ermit  the  Commission  to  adopt 
this  one  step  licensing  procedure.'*  We 
seek  comment  on  this  view.  In  these 
instances,  we  would  permit  Ucensees  to 
decrease  their  ERP  after  the  filing  of  a 
license  application  proposing  the  power 
decrease.  We  seek  comment  on  this 
proposal. 

E.  Relaxed  NCE  FM  and  Translator 
Technical  Requirements 

i.  Second-Adjacent  Channel  Interference 
Ratios  for  Predicting  Prohibited  Overlap 
in  the  Reserved  Band 

34.  Background.  The  Commission's 
commercial  FM  station  interference 
protection  standards  require  stations 
operating  on  the  same  channel  or  any  of 
the  first  three  adjacent  channels  to  meet 
certain  minimum  distance  standards. 
Like  commercial  FM  stations,  NCE  FM 
stations  are  protected  from  interference 
by  stations  operating  on  co-  and  the  first 
three  adjacent  channels  under  the  rules. 
The  NCE  FM  rules  do  not  specify 
minimum  distance  separation 
requirements.  Actual,  rather  than 
maximum  class  facilities  are  used  to 
calculate  whether  prohibited  contour 
overlap  would  occvu.  Thus,  the  location 
of  a  station's  service  and  interfering 
contours  determines  the  preclusionary 
impact  of  such  stations  on  other 
potential  cochannel  and  adjacent 
channel  facilities.  Although  both 
commercial  and  NCE  FM  interference 
standards  are  derived  from  a  common 
methodology,  the  commercial  rules  use 
a  less  preclusive  100  dBu  interfering 
contour  to  calculate  minimum  distance 
separations  for  stations  operating  on 
second-adjacent  frequencies. 

35.  Discussion.  We  propose  to 
eliminate  the  inconsistency  between  the 
commercial  and  NCE  FM  station 
interference  protection  standards. 
Specifically,  we  propose  to  modify 

§§  73.509  and  74.1204(a)  to  specify  a 
100  dBu  interfering  contour  for  second- 
adjacent  channel  NCE  FM  and  FM 
translator  stations."  We  seek  comment 
on  this  proposed  rule  change. 

ii.  Minimum  Coverage  of  the 
Community  of  License  by  NCE  FM 
Stations 

36.  Background.  The  Commission's 
rules  do  not  require  NCE  FM  stations 


'*In  1996,  Congress  amended  section  319  of  the 
Act  to  authorize  the  Commission  to  waive  the 
requirement  for  a  construction  permit  for  minor 
changes  in  the  facilities  of  authorized  broadcast 
stations.  Telecommunications  Act  of  1996.  Pub.  L 
^4o.  104-104.  §403(m),  110  Stat.  56  (1996). 

■'The  97  and  94  dBu  interfering  contours  will  be 
specified  for  second-adjacent  channel  FM  translator 
stations  protecting  class  Bl  and  B  stations  in  the 
reserved  band,  respectively. 


operating  in  the  reserved  band 
(Channels  201  to  220)  'o  place  a 
minimum  field  strength  signal  over  their 
communities  of  license,  imlike  their 
commercial  coimterparts.  The 
Commission  enacted  this  policy  based 
on  the  fact  that  many  NCE  FM  stations 
operate  at  low  power  levels  and  simply 
could  not  provide  coverage  to  the  entire 
area  within  the  legal  boundaries  of  its 
commimity  of  license.  The  Commission 
also  recognized  that  NCE  FM  stations 
are  generally  dependent  on  listener 
support,  and  may  not  have  the  financial 
resources  to  construct  facilities  that 
serve  the  entire  community  of  license. 
However,  public  interest  concerns  are 
raised  where  an  NCE  FM  station  covers 
no  portion  of  its  community  of  license 
with  its  60  dBu  contoiu'.  The  association 
of  a  broadcast  station  with  a  community 
of  Ucense  is  a  basic  tenet  of  the 
Commission's  allocation  scheme  for 
broadcast  stations. 

37.  Discussion.  We  propose  to  delete 
the  Note  to  §  73.315(a)  and  to  add  a 
provision  requiring  NCE  FM  stations  to 
provide  60  dBu  (1  mV/m)  service  to  at 
least  a  portion  of  the  commiuiity  of 
Ucense.  We  believe  this  proposal  would 
give  NCE  FM  applicants  significant 
flexibility  to  locate  technical  facilities, 
consistent  with  the  Commission's 
statutory  licensing  requirements.  We 
seek  comment  on  this  proposal  and  on 
the  percentage  of  the  population  and/or 
area  of  the  community  that  should  be 
covered.  In  the  event  that  an  NCE  FM 
community  coverage  standard  is 
adopted,  we  propose  to  apply  the  rule 
only  to  new  station  and  modification 
applications  filed  after  the  effective  date 
of  this  new  rule.  We  seek  comment  on 
these  tentative  conclusions. 

iii.  Revisions  to  Class  D  Rules 

38.  Background.  The  Commission 
created  a  low  power  NCE  FM  Class  D 
service  in  1948,  as  an  inexpensive 
means  of  encouraging  the  FM 
broadcasting  service  and  as  a  substitute 
for  the  "campus  broadcasting  systems" 
then  in  use.  By  1976,  however,  the 
demand  for  NCE  FM  Ucenses  had 
increased  dramatically,  prompting  the 
Commission  to  initiate  a  rule  making 
proceeding  to  determine  how  to  foster 
the  most  effective  use  of  NCE  FM 
spectnmi.  The  Commission  concluded 
that  Class  D  stations  constituted  an 
inefficient  use  of  spectrum,  and  adopted 
measures  to  minimize  their  negative 
impact  on  the  development  of  the  NCE 
FM  radio  service.  Specifically,  the 
Commission  encouraged  Class  D 
stations  to  upgrade  to  Class  A  status.  It 
required  Qass  D  stations  that  did  not 
upgrade  to  migrate  to  a  commercial  FM 
chumel  or  Channel  200,  where  they 


would  have  secondary  status.  Those 
stations  luiable  to  migrate  would  be 
required  to  move  to  the  reserved  band 
channel  with  "the  least  preclusionary 
impact  ton  other  potential  stations!. 1"  In 
addition,  the  Commission  ended  Class  D 
stations'  protection  against  interference 
and  imposed  a  permanent  freeze  on 
applications  for  new  Class  D  stations." 

39.The  Commission  remains 
committed  to  promoting  the  full  use  of 
the  NCE  FM  channels.  Congestion  in  the 
reserved  band  has  increased  during  the 
past  twenty  years,  and  demand  for  NCE 
FM  Ucenses  remains  high.  Furthermore, 
a  recent  staff  study  reveals  that  a 
number  of  the  remaining  Class  D 
stations  with  reserved  band 
authorizations  are  causing  interference 
to  full  service  NCE  FM  stations.'^  We 
believe,  therefore,  that  certain 
modifications  to  our  Class  D  policies  are 
appropriate.  We  anticipate  that  the 
changes  proposed  herein  would  serve 
the  Commission's  original  objective 
while  avoiding  the  unnecessary 
cancellation  of  Class  D  licenses.  In 
addition,  we  believe  that  the  proposed 
changes  would  simplify  and  expedite 
Class  D  station  Ucensing  and  renewal 
procedures. 

40.  Discussion.  Under  §  73.512(a), 
Class  D  stations  are  required  with  each 
renewal  cycle  to  migrate  to  an  available 
commercial  channel  or  Channel  200,  or 
demonstrate  the  unavailability  of  such 
channels.  We  do  not  believe  the 
administrative  burdens  these 
requirements  impose  on  both  Ucensees 
and  the  Commission  staff  are  warranted 
where  an  existing  Class  D  station  is 
operating  on  an  NCE  FM  channel 
without  objectionable  interference. 
Accordingly,  we  propose  to  permit  Class 
D  stations  to  operate  on  any  channel 
where  no  interference  (as  defined  by 
§  73.509(b))  would  be  caused  to  any 
broadcast  station,  and  to  eliminate  the 
requirement  that  Class  D  licensees  with 
reserved  band  authorizations 
demonstrate  the  imavailability  of  any 
commercial  FM  chaimel  or  Channel  200 
in  their  license  renewal  applications. 
Under  this  proposal,  the  staff  would 
handle  channel  location  issues  as  they 
arise  rather  than  addressing  them  as 
Ucense  renewal  issues.  Furthermore, 
whereas  the  current  rules  require  Class 
D  stations  to  migrate  to  available 


■*This  notice  neither  makes  nor  proposes  any 
change  to  this  permanent  freeze  policy.  We  note 
that  the  Commission  has  requested  public  comment 
on  two  rulemaking  petitions  to  establish  a  low 
power  or  microbroadcasting  service.  See  Public 
Notice,  Report  No.  2254  (released  February  5.  1998) 
(RM  I  9208):  Public  Notice.  Report  No.  2262 
(released  March  12.  1998)  (RM  *  9242)  (erratum). 

■^The  study  reveals  that  38  af  the  70  Class  D 
stations  with  reserved  band  licenses  are  causing 
Intarfefeoce. 
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commercial  channels  or  Channel  200 
and  contain  no  provision  for  such 
stations  to  move  back  to  the  reserved 
band,  the  proposed  new  rules  wrould 
allow  existing  Class  D  stations  to 
relocate  to  any  available  interference- 
free  reserved  or  nonreserved  channel  in 
order  to  avoid  receiving  interference 
from  full  power  FM  stations,  or  for  any 
other  reason. 

41.  With  regeu-d  to  Class  D  stations 
that  are  causing  or  are  predicted  to 
cause  interference  (as  defined  by 

■  §  73.509(b))  on  their  ciurent  channel,  we 
propose  to  apply  the  foUovmig 
standards:  first,  stations  would  be 
required  to  move  to  an  available 
interference- free  channel;  second,  if  no 
interference- free  channel  is  available, 
stations  would  be  required  to  move  to 
an  NCE  FM  channel  that  would  result 
in  only  second-  and/or  third-adjacent 
channel  contour  overlap;  '*  and  third,  if 
no  channel  is  available  that  would  be 
either  interference- free  or  create  only 
second-and/or  third-adjacent  channel 
interference,  the  station  would  be 
required  to  obtain  the  consent  of  each 
affected  NCE  FM  station  subject  to  co- 
or  first-adjacent  channel  interference  as 
a  condition  for  continued  operation. 
Should  there  be  a  number  of  potential 
channels  for  an  existing  Class  D  station 
in  this  situation  to  choose  from,  we 
propose  to  require  applicants  to  adhere 
to  the  following  frequency  selection 
criteria:  first,  we  would  prefer  overlap 
beyond  an  affected  station's  community 
of  Ucense  to  overlap  within  the  licensed 
community;  second,  we  would  prefer 
third  to  second  adjacent  channel 
overlap;  and  third,  we  would  prefer 
overlap  involving  the  smallest 
percentage  of  population  in  a  station's 
coverage  area,  so  that  there  would  be  the 
least  possible  adverse  impact  on  the 
affected  station.  In  conjunction  with 
these  changes,  we  also  propose  to 
eliminate  the  "least  preclusion" 
requirement,  which  is  inadequately 
defined  in  the  existing  rules  and  has 
proved  impracticable.  With  regard  to 
Class  D  stations  presently  causing 
second  or  third  adjacent  channel 
overlap  in  the  NCE  FM  band,  we  invite 
comment  as  to  whether  such  stations 
should  be  allowed  to  remain  on  their 
present  channels  absent  actual 
complaints  of  interference  or  required  to 
move  in  accordance  with  the  standards 
proposed  herein. 

42.  A  recent  staff  study  reveals  that 
every  Class  D  station  authorized  to 


operate  on  a  reserved  band  fi^quency 
has  available  at  the  present  time  an  NCE 
FM  channel  on  which  it  could  operate 
free  of  co-  or  first-adjacent  channel 
contour  overlap.  However,  in  the  event 
that  changes  in  NCE  FM  authorizations 
create  a  situation  where  no  channel  free 
of  CO-  and  first-adjacent  channel 
interference  is  available,  we  propose  to 
require  the  Class  D  station  to  obtain  the 
consent  of  the  affected  NCE  FM 
station(s)  as  a  condition  for  continued 
operation."  In  the  event  that  no 
agreement  is  reached,  the  Class  D 
station  would  be  required  to  cease 
operation  when  program  tests  for  the 
affected  station  conunence,  and  would 
have  up  to  one  year  to  obtain  the 
required  consent. 

43.  Revise  Class  D  Definition  Based  on 
Transmitter  Power  Output.  The  current 
rules  define  Class  D  stations  as  stations 
with  transmitter  power  output  ("TPO") 
of  10  watts  or  less.  Higher  class  NCE  FM 
stations,  however,  are  defined  by  their 
predicted  1  mV/m  (60  dBu)  contour 
distances,  as  determined  by  power  and 
antenna  height  in  accordance  with 

§  73.211(b).  We  propose  to  conform  the 
definition  of  Class  D  stations  to  that  of 
higher  class  NCE  FM  stations,  by 
eUminating  the  TPO  restriction  and 
instead  defining  Class  D  stations  as 
stations  with  predicted  60  dBu  contour 
distances  not  exceeding  five  kilometers, 
as  determined  in  accordance  with 
§  73.211(b).  We  are  aware  of  five  Class 
D  stations  with  predicted  60  dBu 
contour  distances  exceeding  the 
proposed  five  kilometer  restriction.  We 
propose  to  grandfather  such 
"superpowered"  Class  D  faciUties, 
permitting  them  to  continue  to  operate 
as  Qass  D  stations  at  their  present 
power  and  antenna  height  and  to 
modify  their  facilities  provided  they  do 
not  extend  their  predicted  60  dBu 
contour  distances.^" 

44.  Classify  Construction  Permit 
Applications  as  Minor  Changes.  Certain 
class  D  construction  permit 
apphcations,  including  those  proposing 
operation  on  a  new  channel,  are  treated 
as  major  change  applications.  We 
propose  to  consider  all  Class  D  facility 
applications  as  minor  change 
applications  that  would  be  processed 
under  our  more  efficient  "first  come/ 
first  served"  procedures.  In  light  of  the 


"The  current  rules  define  Class  D  stations 
operating  in  the  non-reserved  band  as  "secondary," 
and  we  propose  no  change  in  this  definition.  See 
47  CFR  73.506(a).  For  purposes  of  this  Class  D 
channel  displacement  discussion.  Channel  200  is 
treated  as  an  NCE  FM  channel. 


'*We  would  allow  Class  D  licensees  to  obtain 
such  consent  not  only  for  the  channel  they  are 
currently  operating  on  but  for  any  NCE  FM  channel 
or  Channel  200. 

"In  this  regard,  we  also  propose  to  grandfather 
"underpowered"  Class  A  facilities:  Class  A  stations 
authorized  prior  to  the  adoption  of  the  Class  A 
minimum  power  and  antenna  height  requirements 
in  §73.511  which  do  not  meet  such  requirements. 
47  CFR  73.211(a)(3).  In  practice,  such  sutions 
currently  are  treated  as  Class  A  facilities. 


improtected  status  of  Class  D  stations, 
only  other  Class  D  applications  would 
be  affected  by  this  proposal,  and 
mutually  exclusive  Class  D  apphcations 
are  extremely  unlikely  due  to  the  low 
power  and  relatively  small  number  of 
Class  D  stations.  By  eUminating  the  30- 
day  pubUc  notice  period  for  Class  D 
permit  applications,  we  anticipate  that 
this  proposal  would  expedite  processing 
of  such  apphcations,  conferring  an 
important  benefit  on  displaced  Class  D 
stations. 2'  Consistent  with  the  above,  we 
propose  to  permit  Class  D  stations  to 
propose  changes  of  licensed  community 
or  of  50  percent  or  more  of  the  area 
within  their  predicted  1  mV/m  contour 
areas  provided  their  applications 
demonstrate  that  they  would  maintain 
continuity  of  service  to  their  core 
audience.  The  present  rules  prohibit 
such  changes  in  order  to  prevent  the 
establishment  of  "new"  Class  D  stations. 
We  seek  comment  on  these  proposals. 

45.  Revise  Contour  Protection 
Requirements  for  Class  B  and  Bl 
Stations.  Section  73.509(b)  requires 
Class  D  stations  to  protect  the  1  mV/m 
(60  dBu)  contour  of  all  other  broadcast 
stations,  regardless  of  class  or  location 
on  the  FM  band.  Commercial  Class  B 
and  Bl  FM  stations,  however, 
traditionally  have  received  greater 
protection  to  their  0.5  mV/m  (54  dBu) 
and  0.7  mV/m  (57  dBu)  contours, 
respectively.  Accordingly,  we  propose 
to  modify  §  73.509(b)  to  require  Class  D 
stations  to  protect  commercial  Class  B 
and  Bl  stations,  as  well  as  NCE  FM 
Class  B  and  Bl  stations  operating  on 
commercial  channels,  to  their  respective 
54  dBu  and  57  dBu  contours.  We  invite 
comment  as  to  whether  Class  D  stations 
that  ciurently  are  required  to  protect  the 
60  dBu  contours  of  Class  B  or  Bl 
stations  but  would  not  comply  with  the 
proposed  new  standard  should  be 
permitted  to  continue  to  operate  at  their 
present  powers  and  antenna  heights 
absent  actual  interference  complaints. 

46.  We  invite  comment  on  these  Class 
D  station  proposals.  Are  they  warranted 
in  the  interest  of  improved  NCE  FM 
channel  use?  Would  they  promote  more 
efficient  use  of  NCE  FM  channels? 
Should  we  apply  to  Class  D  stations  the 
"actual  interference"  standard 
applicable  to  FM  translators?  Would  the 
proposed  changes  sufficiently  protect 
the  abiUty  of  Class  D  stations  to 
continue  to  operate? 


"  We  invite  comment  as  to  whether  an 
application  by  a  Class  D  station  proposing  to 
upgrade  to  Class  A  status  should  be  classiried  as  a 
major  change.  Arguably,  a  Class  D  to  A  upgrade 
should  be  classified  as  a  major  change  bM:ausa  it 
would  confer  protected  status  on  the  subject  station. 
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m.  Procedural  Matters 

47.  Paperwork  Reduction  Act.  This 
Notice  proposes  rule  and  procedural 
revisions  that  may  contain  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  104-13.  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 

§  3507(d)  of  the  PRA.  OMB.  the  general 
public  and  other  federal  agencies  are 
invited  to  comment  on  the  information 
collection  requirements  proposed  in  this 
proceeding.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  in  this  Notice;  OMB 
comments  are  due  August  21,  1998. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  acciiracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quahty,  utiUty  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection  requirements 
proposed  herein  should  be  submitted  to 
Judy  Boley,  Federal  Commimications 
Commission,  Room  234.  1919  M  Street, 
N.W.,  Washington.  EX:  20554.  or  via  the 
Internet  to  jboleydfcc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB,  725— 17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 
Internet  to  fain t@al.eop.gov. 

48.  Ex  Parte  Rules.  This  proceeding 
will  be  treated  as  a  "permit-but- 
disclose"  proceeding  subject  to  the 
"permit-but-disclose"  requirements 
under  §  1.1206(b)  of  the  rules.  47  CFR 
1.1206(b),  as  revised.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one-  or  two- 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  §1.1206^)). 


49.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibihty  Act  (RFA),  the  Commission 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
expected  significant  economic  impact 
on  small  entities  by  the  policies  and 
rules  proposed  in  this  Notice.  Written 
public  comments  are  requested  on  the 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice. 

A.  Need  for  and  Objectives  of  the 
Proposed  Rules 

50.  This  rulemaking  proceeding  is 
initiated  to  obtain  comments  concerning 
the  Commission's  proposed  amendment 
of  certain  technical  rules  and  policies 
governing  the  radio  broadcast  services. 

B.  Legal  Basis 

51.  Authority  for  the  actions  proposed 
in  this  Notice  document  may  be  found 
in  sections  4(i),  4(j),  303,  308.  309,  and 
310  of  the  Commimications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  154(j). 
303.  308,  309,  and  310. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

52.  RFA  generally  defines  the  term 
"small  entity  "  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business 
Act.^  A  small  business  concern  is  one 
which:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).  A 


"5  U.S.C  601(3)  (incoqwrating  by  reference  the 
definition  of  "tmall  business  concern"  in  IS  U.S.C 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register."  5  U.S.C  601(3).  While  we  tenUtively 
believe  that  the  SBA's  definition  of  "small 
business"  greatly  overstates  the  number  of  radio 
broadcast  stations  that  are  small  businesses  and  is 
not  suitable  for  purposes  of  determining  the  impact 
of  the  proposals  on  small  radio  stations,  for 
purposes  of  this  document,  we  utilize  the  SBA's 
definition  in  determining  the  number  of  small 
businesses  to  which  the  proposed  rules  would 
apply,  but  we  reserve  the  right  to  adopt  a  more 
suitable  definition  of  "small  business"  as  applied 
to  radio  broadcast  stations  subject  to  the  proposed 
rules  in  this  document  and  to  consider  further  the 
issue  of  the  number  of  small  entities  that  are  radio 
broadcasters  or  other  small  media  entities  in  the 
future. 


small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  coimties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000." 

53.  The  proposed  rules  and  policies 
will  apply  to  radio  broadcasting 
licensees  and  p>otential  licensees.  The 
Small  Business  Administration  defines 
a  radio  broadcasting  station  that  has  no 
more  than  $5  milhon  in  annual  receipts 
as  a  small  business.  A  radio 
broadcasting  station  is  an  establishment 
primarily  engaged  in  broadcasting  aural 
programs  by  radio  to  the  public.  As  of 
January  31, 1998,  official  Commission 
records  indicate  that  12,241  radio 
stations  were  operating,  of  which  7,488 
were  FM  stations.  Thus,  the  proposed 
rules  will  affect  some  of  the  12,241 
radio  stations,  approximately  11,751  of 
which  are  small  businesses.  These 
estimates  may  overstate  the  number  of 
small  entities  since  the  revenue  figures 
on  which  they  are  based  do  not  include 
or  aggregate  revenues  from  non-radio 
affiliated  companies. 

54.  In  addition  to  owners  of  operating 
radio  stations,  any  entity  who  seeks  or 
desires  to  obtain  a  radio  broadcast 
Ucense  may  be  affected  by  the  proposals 
contained  in  this  item.  The  number  of 
entities  that  may  seek  to  obtain  a  radio 
broadcast  license  is  imknown.  We  invite 
comment  as  to  such  number. 

D.  Description  of  Projected  Recording, 
Recordkeeping,  and  Other  Compliance 
Requirements 

55.  In  addition  to  enhancing 
opportiinities  for  improvement  of  radio 
broadcast  technical  facilities  and 
service,  a  number  of  the  measures 
proposed  in  this  notice  document 
would  reduce  the  reporting  required  of 
prospective  and  current  applicants, 
permittees  and  licensees. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

56.  This  notice  document  solicits 
comment  on  a  variety  of  alternatives 
discussed  herein.  These  alternatives  are 
intended  to  enhance  opportunities  for 
improvement  of  technical  facilities  and 
service  and  eliminate  unnecessary 
administrative  burdens  and  delays 
associated  with  our  radio  broadcast 
licensing  processes.  Any  significant 
alternatives  presented  in  the  comments 
will  be  considered. 
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F.  Federal  Rules  that  Overlap, 
Duplicate,  or  Conflict  With  the  Proposed 
Rules 

57.  None. 
Ordering  Clauses 

58.  Accordingly,  it  is  ordered,  that 
pursuant  to  the  authority  contained  in 
sections  4(i).  4(j),  303,  308,  309  and  310 
of  the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i),  154(j),  303, 
308.  309  and  310,  this  Notice  of 
Proposed  Rule  Making  and  Order  is 
adopted. 

List  of  Subjects 

47  CFR  Part  73 

Radio,  reporting  and  recordkeeping 
requirements. 

47  CFR  Part  74 

Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc  98-16514  Filed  6-19-98;  8:45  am] 

BILUNO  CODE  (TII-OI-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  the 
Comment  Period  on  the  Proposed 
Endangered  Status  and  Notice  of 
Availability  of  the  Draft  Conservation 
Agreement  for  Review  and  Comment 
for  Pediocactus  winkieri  (Winkler 
cactus)  in  Central  Utah 

AGENCY:  Fish  and  WildUfe  Service, 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  The  Fish  and  WildUfe  Service 
provides  notice  that  the  comment 
period  is  reopened  on  a  proposal  to  Ust 
Pediocactus  winkieri  (Winkler  cactus)  as 
endangered,  pursuant  to  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
The  Service  is  reopening  the  comment 
period  on  this  proposal  and  any  new 
information.  In  addition,  the  Service 
announces  the  availabiUty  of  a  draft 
conservation  agreement  for  Pediocactus 
winkieri,  also  for  public  comment.  This 
conservation  agreement  is  accessible  on 
the  internet  at  www.blm.govSutah. 

DATES:  The  comment  period  on  this 
proposal  and  draft  conservation 


agreement  is  extended  until  July  22. 
1998. 

ADDRESSES:  Written  comments  and 
materials  concerning  the  proposal  and 
draft  conservation  agreement  should  be 
sent  to  the  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Lincoln  Plaza 
Suite  404.  145  East  1300  South.  Salt 
Lake  City.  Utah  84115.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  England  at  the  above  address 
(telephone  801/524-5001). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  6. 1993,  the  Service 
proposed  to  add  Pediocactus  winkieri 
(Winkler  cactus)  to  the  list  of 
endangered  and  threatened  plants  (58 
FR  52059).  At  that  time  Pediocactus 
winkieri  was  known  from  six 
populations  with  a  total  population  of 
about  3.500  plants  with  a  range  in 
central  Utah  from  near  Notom  in  central 
Wayne  County  to  near  Fremont  Junction 
in  southwestern  Emery  County. 

Since  the  closing  of  the  comment 
period  on  December  6,  1993,  an 
additional  population  has  been 
discovered  near  Ferron  in  western 
Emery  County,  Utah.  In  addition, 
additional  plants  have  been 
documented  within  previously  known 
populations.  While  the  docimiented 
numbers  of  the  species  have  increased 
little  over  the  1993  estimates,  the 
Service  now  estimates  that  the 
population  may  number  up  to  10,000 
plants  (Fish  and  Wildhfe  Service  1994, 
1997).  The  Bureau  of  Land  Management 
and  the  National  Park  Service  initiated 
a  comprehensive  inventory  of  the 
species  within  its  potential  habitat  in 
the  spring  of  1998. 

The  Species  continues  to  be  exploited 
by  cactus  collectors.  In  1984,  the  Service 
established  a  population  monitoring 
transect  for  P.  winkieri  in  an  easily 
accessible  area  that  cactus  collectors 
frequent  (Fish  and  WildUfe  Service 
1994,  1997).  The  Service  has 
periodically  monitored  this  transect, 
usually  at  2-year  intervals.  The  P. 
winkeri  population  along  this  transect 
declined  from  53  plants  1984  to  zero 
plants  in  1997.  The  Notom  population's 
estimated  size  has  decUned  from  about 
2,000  individuals  in  1984  (Heil  1984)  to 
an  estimated  700  individuals  in  1997 
(Fish  and  WildUfe  Service  1997).  The 
Service  during  its  1997  survey  of  the 
Notom  population  discovered  several 
shovel  marks  within  the  occupied 
habitat  of  this  species.  These  marks 


were  at  the  locations  of  plants  last 
observed  in  1994  and  missing  in  1997. 
Threats  to  species  and  its  habitat,  from 
off-highway  vehicles,  mining  and 
quarrying,  oil  and  gas  drilling,  and 
livestock  trampling,  continue  with 
varying  significance  throughout  the 
si>ecies  range  (Fish  and  WildUfe  Service 
1997). 

A  moratorium  on  Usting  actions 
(PubUc  Law  104-6)  took  effect  April  10, 
1996,  and  prevented  the  Service  from 
making  a  final  decision  on  this  proposal 
by  the  August  1995  administrative 
deadline.  The  moratorium  was  lifted  on 
April  26,  1996,  when  the  appropriation 
for  the  Department  of  the  Interior  for  the 
remainder  of  fiscal  year  1996  was 
enacted  into  law.  In  a  Federal  Register 
docimient  published  on  May  16,  1996 
(61  FR  24722),  the  Service  outline  in 
detail  the  history  of  the  moratorium  and 
indicated  the  priorities  it  would  follow 
in  eliminating  the  listing  program 
backlog  resulting  from  the  moratorium. 
Preparation  of  the  final  rule  for  this 
proposed  species  is  considered  a  Tier  2 
priority — processing  final  decisions  on 
proposed  listings.  For  more  information 
on  the  moratorium  and  the  priority  for 
backlogged  listing  actions,  refer  to  the 
May  16, 1996,  Federal  Register  notice. 

The  Service  does  not  believe  that  the 
new  distributional  and  population 
information  has  changed  the  status  of 
the  species.  However,  we  are  reopening 
the  comment  period  on  the  proposed 
rule  to  solicit  comments  on  this  new 
information  and  request  any  additional 
information  on  scientific  studies 
conducted  since  the  comment  period 
last  closed  on  December  6, 1993. 

The  Draft  Conservation  Agreement 
was  developed  by  the  Bureau  of  Land 
Management,  in  coordination  with  the 
Park  Service,  Forest  Service,  and  the 
Service.  The  agreement  focuses  on 
identifying,  reducing  and  eliminating 
significant  threats  to  Pediocactus 
winkieri  (and  P.  Despainii,  a  listed 
species)  that  warrant  its  candidate 
status,  and  on  enhancing  and 
maintaining  the  species  population  to 
ensure  its  long  term  conservation.  Hie 
Service  also  is  seeking  comments  on  the 
adequacy  of  the  proposed  conservation 
agreement  and  whether  or  not  the 
agreement  will  satisfactorily  provide  for 
the  species  conservation  independent  of 
the  Endangered  Species  Act.  The 
Service  hereby  announces  reopening  of 
the  comment  {>eriod  until  July  22,  1998. 
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Author:  The  primary  author  of  this 
notice  is  John  L.  England  (see 
ADDRESSES  above). 

Authority. 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 


Dated:  June  15. 1998.  . 

Terry  T.  Terrell, 

Deputy  Regional  Director,  Fish  and  Wifdlife 

Service. 

(FR  Doc.  98-16500  Filed  6-19-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

June  17, 1998. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  would  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington.  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Food  and  Nutrition  Service 

Title:  WIC  Farmers'  Market  Nutrition 
Program  (FMNP)  Annual  Financial 
Report,  FMNP  Recipient  Report  and 
FMNP. 

OMB  Control  Number:  0584-0447. 

Summary  of  Collection:  The  WIC 
Fanners'  Market  Nutrition  Program 
(FMNP)  is  authorized  by  Public  Law 
102-314,  enacted  on  July  2, 1992.  The 
purpose  of  the  FMNP  is  to  provide 
resources  to  women,  infants,  and 
children  who  are  nutritionally  at  risk,  in 
the  form  of  fresh,  nutritious,  ujiprepared 
foods  (such  as  fruits  and  vegetables) 
firom  farmers'  markets:  to  expand  the 
awareness  and  use  of  farmers'  markets; 
and,  to  increase  sales  at  such  markets. 
The  Food  and  Nutrition  Service  (FNS) 
will  collect  information  from  each  state 
that  receives  a  grant  under  the  FMNP 
program  in  conjunction  with  the 
preparation  of  annual  financial  and 
recipient  reports. 

Need  ana  Use  of  the  Information:  FNS 
will  collect  information  from  state 
agency  administering  the  FTvlNP  to 
develop  an  annual  financial  report  on 
the  number  and  type  of  recipients 
served  by  both  Federal  and  non-Federal 
benefits  under  the  program.  The 
information  is  necessary  for  reporting  to 
Congress  in  accordance  with  the 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments  and  for 
program  planning  purposes. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government; 
Individuals  or  households;  Business  or 
other  for-profit. 

Number  of  Respondents:  1,283. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  4,086. 

Economic  Research  Service 

Title:  Food  Security  Supplement  to 
the  Current  Population  Survey. 

OMB  Control  Number:  0536-New. 

Summary  of  Collection:  The  Food 
Security  Supplement  is  sponsored  by 
the  Economic  Research  Service  (ERS)  as 
a  research  and  evaluation  activity 
authorized  under  Section  17  of  the  Food 
Stamp  Act  of  1977.  ERS  is  collaborating 
with  the  Food  and  Nutrition  Service 
(FNS)  and  the  Bureau  of  Census  to 
continue  this  program  of  research  and 
development.  The  Food  Stamp  Program 


(FSP)  is  currently  the  primary  source  of 
nutrition  assistance  for  low-income 
Americans  enabling  households  to 
improve  their  diet  by  increasing  their 
food  purchasing  power.  As  the  nation's 
primary  public  program  for  ensuring 
food  security  and  alleviating  himger, 
USDA  needs  to  regularly  monitor  these 
conditions  among  its  target  population. 
The  Food  Security  Supplement  will  be 
administered  as  a  set  of  questions 
appended  to  the  Current  Population 
Survey  (CPS)  managed  by  the  Bureau  of 
Census. 

Need  and  Use  of  the  Information:  ERS 
wrill  collect  information  from  the 
Current  Population  Survey  Food 
Security  Supplement  to  routinely  obtain 
reliable  data  from  a  large,  representative 
national  sample  in  order  to  develop  a 
measure  that  can  be  used  to  track  the 
prevalence  of  food  insecurity  and 
hunger  within  the  U.S.  population,  as  a 
whole,  and  by  important  population 
subgroups.  The  data  collection  will 
partially  fulfill  the  requirements  of  the 
Congressionally  mandated  10- Year  Plan 
for  the  National  Nutrition  Monitoring 
and  Related  Research  Program 
(NNMRRP).  It  will  also  contribute  to 
provisions  of  the  Government 
Performance  Review  Act  (GPRA)  by 
allowing  FNS  to  quantify  the  effects  and 
accomplishments  of  the  Food  Stamp 
Program. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  50,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  6,667. 

Agricultural  Marketing  Service 

Title:  Poultry  Market  News  Report. 

OMB  Control  Number:  0581-0033. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  of  1946, 
legislates  that  USDA  shall  "•  *  * 
collect"  and  "disseminate  marketing 
information  *  *   *  "and"  •  *   •  collect, 
tabulate,  and  disseminate  statistics  on 
marketing  agricultural  products, 
including,  but  not  restricted  to  statistics 
on  marketing  supplies,  storage,  stocks, 
quantity,  quality,  and  condition  of  such 
products  in  various  positions  in  the 
marketing  channel,  use  of  such 
products,  and  shipments  and  unloads 
thereof."  The  Agricultural  Marketing 
Service  (AMS),  on  behalf  of  the 
Secretary  of  Agriculture,  is  directed  and 
authorized  to  collect  and  disseminate 
marketing  information,  including 
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adequate  outlook  infonnation  on  a 
market-area  basis,  for  the  purpose  of 
anticipating  and  meeting  consumer 
requirements,  aiding  in  the  maintenance 
of  farm  income,  and  bringing  about  a 
balemce  between  production  and 
utilization  of  agricultural  products. 
Information  is  collected  from  trade 
members  covering  86  markets  and  64 
poultry  commodity  items  to  prepare  the 
monthly  report. 

Need  ana  Use  of  the  Information: 
Government  agencies  such  as  the 
Foreign  Agricultural  Service,  Economic 
Research  Service,  and  the  National 
Agricultural  Statistics  Service  use 
market  news  data.  Market  News  Reports 
are  an  aid  to  these  government  agencies 
in  tracking  prices,  wages,  and 
productivity  or  as  indicators  of 
economic  activity.  Market  news 
information  is  contained  in  published 
reports  distributed  by  other  government 
agencies;  for  example,  the  "Situation 
and  Outlook"  reports  by  the  Economic 
Research  Service.  The  poultry  and  egg 
industry  uses  the  data  to  help  determine 
future  production  and  marketing 
projections.  Additionally,  educational 
institutions,  specifically,  agricultural 
colleges  and  universities  use  market 
news  information.  The  absence  of  these 
data  would  deny  primary  and  secondary 
users'  information  that  otherwise  would 
be  available  to  aid  them  in  their 
production  and  marketing  decisions, 
analyses,  research  and  knowledge  of 
current  market  conditions.  The 
omission  of  these  data  could  adversely 
affect  prices,  supply,  and  demand. 

Description  of  Respondents:  .Business 
or  other  for-profit. 

Number  of  Respondents:  1,720. 

Frequency  of  Responses:  Reporting: 
Weekly;  Monthly. 

Total  Burden  Hours:  17.657. 

Agricultural  Marketing  Service 

Title:  Seed  Service  Testing  Program. 

OMB  Control  Number:  0581-0140. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  (AMA)  of 
1946  and  regulations  7  CFR  75, 
thereimder  provide  for  the  inspection 
and  certification  of  the  quality  of 
agricultural  and  vegetable  seeds  in  order 
to  bring  about  efficient  orderly 
marketing  and  to  assist  the  development 
of  new  or  expanding  markets.  Under  the 
voluntary  program,  samples  of 
agricultural  and  vegetable  seeds 
submitted  to  the  Agricultural  Marketing 
Service  (AMS)  are  tested  for  certain 
quality  factors  such  as  purity, 
germination,  and  noxious-weed  seed 
content.  The  items  for  which  the  seed  is 
tested  are  designated  by  the  applicant 
for  the  service.  The  Testing  Section  of 
the  Seed  Regulatory  and  Testing  Branch 


of  AMS  which  tests  the  seed  and  issues 
the  certificates  is  the  only  Federal  seed 
testing  facihty  which  can  issue  the 
Federal  Seed  Analysis  Certificate. 

Need  and  Use  of  the  Information: 
Generally,  applicants  are  seed  firms 
who  use  the  seed  analysis  certificates  to 
represent  the  quality  of  seed  lots  to 
foreign  customers  according  to  the  terms 
specified  in  contracts  of  trade, 
applicants  must  provide  information 
such  as  the  kind  and  quantity  of  seed, 
tests  to  be  performed,  and  seed 
treatment  if  present,  along  with  a 
sample  of  seed  in  order  for  AMS  to 
provide  the  service.  The  information 
provided  by  the  applicant  is  included 
on  the  seed  analysis  certificate,  often  to 
satisfy  requirements  of  importing 
countries  or  letters  of  credit.  If  the 
pertinent  information  is  not  collected 
AMS  would  not  know  which  tests  to 
conduct  or  would  not  be  able  to  relate 
the  test  results  with  a  specific  lot  of 
seed.  The  information  must  be  provided 
for  each  sample  the  applicant  submits 
for  test.  Without  the  AMS  program, 
applicants  would  have  to  obtain  tests 
from  state  or  commercial  laboratories. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms;  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  92. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  389. 

Farm  Service  Agency 

Title:  Highly  Erodible  Land  and 
Wetland  Conservation  Certification 
Requirements,  7  CFR  Fart  12. 

Oh4B  Control  Number:  0560-NEW. 

Summary  of  Collection:  The  Food 
Security  Act  of  1985  as  amended  by  the 
Federal  Agriculture  ,  conservation  and 
Trade  Act  of  1990  and  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  provides  that  any  person 
who  produces  an  agricultural 
commodity  on  a  field  that  is 
predominately  highly  erodible,  converts 
wetland,  or  plants  an  agricultural 
commodity  on  converted  wetland  shall 
be  ineligible  for  certain  program 
benefits.  These  provisions  are  an 
attempt  to  preserve  the  nation's 
wetlands  and  to  reduce  the  rate  at 
which  the  conversion  of  highly  erodible 
land  occurs.  In  order  to  ensure  that 
persons  who  request  benefits  subject  to 
the  conservation  restrictions  get 
technical  assistance  needed  and  are 
informed  regarding  the  compliance 
requirements  on  their  land,  the  Farm 
Service  Agency  (FSA)  collects 
information  from  producers  with  regard 
to  their  intended  activities  on  their  land 
that  could  affect  their  eligibility  for 
requested  USDA  benefits. 


Need  and  Use  of  the  Information: 
Information  must  be  collected  from 
producers  to  certify  that  they  intend  to 
comply  with  the  conservation 
requirements  on  their  land  to  maintain 
their  ehgibility.  Additionally, 
information  may  be  collected  if 
producers  request  that  certain  activities 
be  exempt  from  provisions  of  the  statute 
in  order  to  evaluate  whether  the 
exempted  conditions  will  be  met.  The 
collection  of  information  allows  the 
FSA  county  employees  to  p>erform  the 
necessary  comphance  checks  and  fulfill 
USDA's  objectives  towards  preserving 
wetlands  and  reducing  erosion. 

Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  of  Respondents:  400,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  109,477. 

Food  and  Nutrition  Service 

Title:  Coordination  Best  Practices 
Handbook  project. 

OMB  Control  Number:  0584-NEW. 

Summary  of  Collection:  The  special 
Supplemental  Nutrition  Program  for 
Women,  Infants,  and  Children  (WIG) 
was  established  in  1972  through  an 
amendment  to  the  Federal  Child 
Nutrition  Act.  Its  purpose  is  to  provide 
low-income  pregnant,  breastfeeding, 
and  postpartum  women,  infants  and 
children  up  to  age  5  with  supplemental 
foods,  nutrition  education,  and  health 
care  referrals  to  counteract  the  adverse 
effects  of  poverty  on  their  nutrition  and 
health  status.  The  FNS  is  planning  to 
conduct  two  consecutive  information 
collections  to  determine  best  practices 
in  coordinating  WIG  services  with 
primary  care  services.  From  this 
information,  a  Best  Practices  Handbook 
will  be  prepared.  The  information  will 
be  collected  through  telephone 
screening  and  in-depth  interviews  with 
key  informants. 

Need  and  Use  of  the  Information:  FNS 
will  use  the  information  gathered  in  the 
study  to  develop  a  Best  Practices 
Handbook.  The  handbook  vdll  provide 
information  about  collocation, 
collaboration  and  integration  efforts, 
which  will  be  distributed  to  state  and 
local  WIG,  Community/Migrant  Health 
Centers,  and  Indian  Health  Service 
directors.  It  is  designed  to  motivate 
agency  directors  to  move  ahead  with 
concrete  plans  that  will  results  in 
improved  coordination  between  their 
collective  programs,  thereby  increasing 
access  for  women  and  children  to  the 
benefits  available  from  all  three 
programs. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Not-for- 
profit  institutions;  Federal  Government. 
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Number  of  Respondents:  270. 
Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  195. 

Food  and  Nutrition  Service 

Title:  Case  Study  Data  Collection  for 
Tracking  State  Food  Stamp  choices  and 
Implementation  Strategies  Under 
Welfare  Reform. 

OMB  Control  Number:  0584-NEW. 

Summary  of  Collection:  The  Food 
Stamp  Program,  administered  by  the 
Food  and  Nutrition  Service  (FNS).  is  a 
major  components  of  the  nation's 
nutrition  security  strategy  and  a  central 
element  of  America's  antipoverty 
efforts.  With  the  enactment  of  the  new 
Federal  welfare  reform  law.  States  have 
been  given  many  more  policy  options  in 
the  way  they  administer  the  Food  Stamp 
Program.  FNS  is  conducting  a  two-part 
study  to  collect  information  regarding 
innovative  local  implementation  of 
State  Food  Stamp  Program  choices.  The 
first  phase  of  this  study  was  completed 
in  December  1997.  This  proposed 
collection  represents  the  second  phase 
where  information  will  be  collected 
through  qualitative  interviews  with 
State  and  local  food  stamp  officials  in 
up  to  10  states.  Information  will  be 
gathered  on  changes  in  State  food  stamp 
policy  decisions,  how  these  changes  are 
being  implemented,  and,  if  available, 
the  number  of  food  stamp  participants 
affected  by  individual  provisions. 

Need  and  Use  of  the  Information:  The 
information  collected  should  help  FNS 
understand  more  about  how  States  make 
choices  regarding  implementation 
strategies  and  how  successful  the 
implementation  policies  have  been  in 
helping  chents  move  from  welfare  to 
work.  FNS  also  hopes  to  gain  insight 
into  how  various  State  policy  choices 
have  been  translated  into  changes  in 
local  office  practices  and  where  and 
how  the  Food  Stfimp  Program  most 
succeeds  in  embodying  the  goals  of 
welfare  reform. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Not-for- 
profit  institutions. 

Number  of  Respondents:  285. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  350. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Virus-Serum-Toxin  Act  and 
Regulations  in  9  CFR,  Subchapter  E, 
Parts  101-124. 

OMB  Control  Number:  0579-0013. 

Summary  of  Collection:  To  fulfill  its 
mission  of  preventing  the  importation, 
preparation,  sale,  or  shipment  of 
harmful  veterinary  biological  products, 


the  Veterinary  Biologies  EHvision  of 
USDA's  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  issues 
Ucenses  to  qualified  establishments  that 
produce  biological  products,  and  issues 
permits  to  importers  seeking  to  import 
such  products  into  the  United  States.  In 
order  to  effectively  implement  the 
licensing,  production,  labeling, 
importation,  and  other  requirements, 
APHIS  employs  a  number  of 
information  gathering  tools  such  as 
establishment  license  applications, 
product  license  applications,  product 
permit  appUcations,  product  and  test 
report  forms,  and  field  study 
summaries. 

Need  and  Use  of  the  Information: 
APHIS  uses  the  information  collected  as 
a  primary  basis  for  the  approval  or 
acceptance  of  issuing  licenses  or 
permits  to  ensure  veterinary  biological 
products  that  are  used  in  the  United 
States  are  pure,  safe,  potent,  and 
effective.  Also  APHIS  uses  the 
information  to  monitor  the  serials  for 
purity,  safety,  potency  and  efficacy  that 
are  produced  by  licensed  manufacturers 
prior  to  their  release  for  marketing. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  115. 

Frequency  of  Responses: 
Recordkeeping,  Reporting:  On  occasion. 

Total  Burden  Hours:  71,547. 

Agricultural  Marketing  Service 

Title:  Federal  Seed  Act  Program. 

OMB  Control  Number:  0581-0026. 

Summary  of  Collection:  The  Federal 
Seed  Act  (FSA)  (7  U.S.C.  1551-1611) 
regulates  agricultural  and  vegetable 
seeds  in  interstate  commerce. 
Agricultural  and  vegetable  seeds 
shipped  in  interstate  commerce  are 
required  to  be  labeled  with  certain 
quality  information  such  as  the  name  of 
the  seed,  the  purity,  the  germination, 
and  the  noxious-weed  seeds  of  the  state 
into  which  the  seed  is  being  shipped. 
State  seed  regulatory  agencies  refer  to 
the  Agricultural  Marketing  Service 
(AMS)  complaints  involving  seed  found 
to  be  mislabeled  and  to  have  moved  in 
interstate  commerce.  AMS  investigates 
the  alleged  violations  and  if  the 
violation  is  substantiated,  takes 
regulatory  action  ranging  from  letters  of 
warning  to  monetary  penalties.  AMS 
will  collect  information  from  records  of 
each  lot  of  seed  and  make  them 
available  for  inspection  by  agents  of  the 
Secretary. 

Need  and  Use  of  the  Information:  The 
information  collected  consists  of  records 
pertaining  to  interstate  shipments  of 
seed  which  have  been  alleged  to  be  in 
violation  of  the  FSA.  The  shipper's 


records  pertaining  to  a  complaint  are 
examined  by  AMS  program  specialists 
and  are  used  to  determine  if  a  violation 
of  the  FSA  occurred.  The  records  are 
also  used  to  determine  the  precautions 
taken  by  the  shipper  to  assure  that  the 
seed  was  accurately  labeled.  The  FSA 
program  would  be  ineffective  without 
the  ability  to  examine  pertinent  records 
as  necessary  to  resolve  complaints  of 
violations. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farm;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  3,208. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  36,793. 

Agricultural  Marketing  Service 

Title:  Reporting  Requirements  Under 
the  Regulations  Governing  the 
Inspection  and  Grading  Services  of 
Manufactured  or  Processed  Dairy 
Products. 

OMB  Control  Number:  0581-0126. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621-1627),  Title  H,  Section  202 
states,  "The  Congress  hereby  declares 
that  a  sound,  efficient,  and  privately 
operated  system  for  distributing  and 
marketing  agricultural  products  is 
essential  to  a  prosperous  agriculture  and 
is  indispensable  to  the  maintenance  of 
full  employment  and  to  the  welfare, 
prosperity,  and  health  of  the  nation.  The 
Government,  industry,  and  the 
consumer  will  be  well  served  if  the 
Government  can  help  insure  that  dairy 
products  are  produced  under  sanitary 
conditions  and  that  buyers  have  the 
choice  of  purchasing  the  quality  of  the 
product  they  desire.  The  dairy  grading 
program  is  a  voluntary  user  fee  program. 
In  order  for  a  voluntary  insp>ection 
program  to  perform  satisfactorily  with  a 
minimum  of  confusion,  information 
must  be  collected  to  determine  what 
services  are  being  requested. 

Need  and  Use  of  the  Information:  The 
information  requested  is  used  to 
identify  the  product  offered  for  grading, 
to  identify  and  contact  the  party 
responsible  for  payment  of  the  grading 
fee  and  expense,  to  identify  persons 
who  are  responsible  for  payment  of  the 
grading  fee  and  expense,  and  to  identify 
persons  who  are  responsible  for 
administering  the  grade  label  program. 
Only  information  essential  to  provide 
service  is  requested.  AMS  uses  several 
forms  to  collect  information  that  is 
essential  to  carrying  out  and 
administering  the  inspection  and 
grading  program. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  131. 
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Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  383. 

Agricultiiral  Marketing  Service 

Title:  Cotton  Classification  and 
Market  News  Service. 

OMB  Control  Number:  0581-0009. 

Summary  of  Collection:  The  Cotton 
Statistics  and  Estimates  Act,  7  U.S.C. 
471-476,  authorizes  and  directs  the 
Secretary  of  Agriculture  and 
Agricultural  Marketing  Service  (AMS), 
to  collect  and  publish  annually, 
statistics  or  estimates  concerning  the 
grades  and  staple  length  of  stocks  of 
cotton,  known  as  the  carryover,  on  hand 
on  the  1st  of  August  of  each  year  in 
warehouses  and  other  establishments  of 
every  character  in  the  continental  U.S.; 
and  following  such  publication  each 
year,  to  publish  at  intervals,  in  his/her 
discretion,  his/her  estimate  of  the  grades 
and  staple  length  of  cotton  of  the  then 
current  crop  (7  U.S.C.  471). 
Additionally,  AMS  collects, 
authenticates,  publishes,  and  distributes 
by  telegraph,  radio,  mail,  and  otherwise, 
timely  information  of  the  market 
supply,  demand,  location,  and  market 
prices  for  cotton  (7  U.S.C.  473B). 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  on  the 
quality  of  cotton  in  the  carryover  stocks 
along  with  the  size  or  volume  of  the 
carryover.  This  is  information  that  is 
needed  and  used  by  all  segments  of  the 
cotton  industry.  Growers  use  this 
information  in  making  decisions  relative 
to  marketing  their  present  crop  and 
planning  for  the  next  one;  cotton 
merchants  use  the  information  in 
marketing  decisions;  and  the  mills  that 
provide  the  data  also  use  the  combined 
data  in  planning  their  future  purchase  to 
cover  their  needs.  Importers  of  U.S. 
cotton  use  the  data  in  making  their 
plans  for  purchases  of  U.S.  cotton.  In 
addition,  other  USDA  agencies  use  the 
information  on  carryover  stocks  for 
calculating  accurate  projections  and 
estimates  used  in  policy  decisions. 

Description  of  Respondents:  Business 
or  other  for-profit. 
Number  of  Respondents:  495. 

Frequency  of  Responses:  Reporting: 
On  occasion;  weekly;  annually. 
Total  Burden  Hours:  218. 

Farm  Service  Agency 

Title:  Servicing  Cases  Where 
Unauthorized  Loan  or  Other  Financial 
Assistance  Was  Received — 7  CFR  Part 
1951. 

OMB  Control  Number:  0560-0160. 

Summary  of  Collection:  The  Farm 
Service  Agency  (FSA)  farm  loan 
programs  are  administered  under  the 
provisions  of  the  Consolidated  Farm 


and  Rural  Development  Act  (CONACT) 
[P.L.  87-128).  Occasionally,  FSA 
encounters  cases  where  unauthorized 
assistance  was  received  by  a  borrower. 
This  assistance  may  be  a  loan  where  the 
recipient  did  not  meet  the  eligibiUty 
requirements  set  forth  in  program 
regulations  or  where  the  borrower 
qualified  for  loan  assistance  but  a 
subsidized  interest  was  charged  on  the 
loan,  resulting  in  receipt  of 
unauthorized  interest  subsidy  benefits. 
The  assistance  may  also  be  loan 
servicing  where  a  borrower  received  an 
excessive  write  down  or  write-off  of 
their  debt.  The  information  collected 
imder  the  provisions  of  this  regulation 
is  provided  on  a  voluntary  basis  by  the 
borrower,  although  failure  to  cooperate 
to  correct  loan  accounts  may  result  in 
hquidation  of  the  loan. 

Need  and  Use  of  the  Information:  The 
information  to  be  collected  by  FSA  will 
primarily  be  financial  data  such  as 
amount  of  income,  farm  operating 
expenses,  crop  yields,  etc.  The  borrower 
will  provide  written  records  or  other 
information  to  refute  FSA's  finding 
when  it  is  determined  through  audit  or 
by  other  means  that  a  borrower  has 
received  financial  assistance  to  which 
he  or  she  was  not  entitled.  If  the 
borrower  is  unsuccessful  in  having  the 
FSA  change  its  determination  of 
unauthorized  assistance,  the  borrower 
may  appeal  the  FSA  decision. 
Otherwise,  the  unauthorized  loan 
recipient  may  pay  the  loan  in  full,  apply 
for  a  loan  under  a  different  program, 
convey  the  loan  security  to  the 
government,  enter  into  an  accelerated 
repajrment  agreement,  or  sell  the 
security  in  lieu  of  forced  liquidation. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit. 

Number  of  Respondents:  105. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  420. 

National  Agricultural  Statistics  Service 

Title:  Trade  Association  Survey. 

Oh4B  Control  Number:  0535-NEW. 

Summary  of  Collection:  The  National 
Agricultiual  Statistics  Service  (NASS) 
has  been  asked  by  the  Foreign 
Agricultural  Service  (FAS)  and  the  U.S. 
Agency  for  International  Envelopment 
(USAID)  to  conduct  a  survey  of  U.S. 
agricultural  producer  and  commodity 
trade  associations.  This  survey  is 
designed  to  determine  the  degree  that 
agricultural  trade  associations  and  other 
associations  and  organizations  who 
suppori  agriculture  and  the  broader  food 
and  fiber  economy  participate  in  or 
facilitate  international  marketing, 
foreign  direct  investment,  agricultural 


research  and  development,  and  food 
safety  related  activities.  NASS  will 
collect  information  using  a  survey. 

Need  and  Use  of  the  Information: 
NASS  will  ask  for  information  about 
steps  the  organizations  have  taken,  are 
taking,  or  may  be  thinking  of  taking  to 
help  their  organization  members 
become  more  competitive  in  the 
emerging  global  economy.  The  data 
collected  are  vital  to  helping  USAID 
formulate  programs  to  foster  agricultural 
trade  that  is  mutually  beneficial  to 
agricultural  producers  and  consumers  in 
the  U.S.  and  in  the  rest  of  the  world. 
The  USAID/Economic  Research  Service 
will  analyze  the  data  to  determine  the 
extent  that  the  trade  associations 
encourage  international  trade  and  the 
extent  to  which  they  use  U.S. 
government  information  in  determining 
trading  partners  and  investment 
opportunities. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  706. 

Frequency  of  Responses:  Reporting: 
Other  (One-time). 

Total  Burden  Hours:  165. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Certificate  for  Poultry  and 
Hatching  Eggs  for  Export. 

OMB  Control  Number:  0579-0048. 

Summary  of  Collection:  Certificate  for 
Poultry  and  Hatching  Eggs  for  Export  is 
authorized  by  21  U.S.C.  112  and  113. 
The  regulation  that  implements  this  law 
is  found  in  part  91  of  Title  9,  Code  of 
Federal  Regulations.  The  export  of 
agricultural  commodities,  including 
poultry  and  hatching  eggs,  is  a  major 
business  in  the  United  States  and 
contributes  to  a  favorable  balance  of 
trade.  As  part  of  its  mission  to  facilitate 
the  export  of  U.S.  poultry  and  poultry 
products,  the  U.S.  Department  of 
Agriculture  (USDA).  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
Veterinary  Services,  maintains 
information  regarding  the  import  health 
requirements  of  other  countries  for 
poultry  and  hatching  eggs  exported  from 
the  U'S.  Most  countries  require  a 
certification  that  our  poultry  and 
hatching  eggs  are  disease  free.  APHIS 
will  collect  information  on  the  quantity 
and  type  of  poultry  and  hatching  eggs 
designated  for  export,  using  form  17-6, 
Certificate  for  Poultry  &  Hatching  Eggs 
for  Export. 

Need  and  Use  of  the  Information:  The 
information  collected  prevents 
unhealthy  poultry  or  disease-carrying 
hatching  eggs  from  being  exported  from 
the  United  States,  thereby  preventing 
the  international  dissemination  of 
poultry  diseases.  The  collection  of 
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information  also  is  necessary  to  satisfy 
the  import  requirements  of  the  receiving 
countries,  thereby  protecting  and 
encouraging  trade  with  the  United 
States. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit;  Federal  Government; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  300. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  10,500. 

Economic  Research  Service 

Title:  Family  Child  Care  Homes 
Legislative  Changes  Study. 

OMB  Control  Number:  0536-NEW. 

Summary  of  Collection:  The  Family 
Child  Care  Homes  (FCCHs)  Legislative 
Changes  Study  is  designed  to  study  the 
effects  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996.  Pubhc  Law  104-193,  on  the 
family  child  care  component  of  USDA's 
Child  and  Adult  Care  Food  Program 
(CACFP).  The  study  was  mandated  by 
Congress  to  provide  information  on  the 
impact  of  the  legislative  changes  on  the 
characteristics  and  operations  of  family 
child  care  home  (FCCH)  sponsors  and 
providers,  and  to  assess  the  effects  of 
the  legislation  on  targeting  low-income 
families  for  participation.  Information 
collected  will  come  from  information 
received  from  the  study. 

Need  and  Use  of  the  Information: 
Information  collected  will  be  on  the 
effect  of  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
on  the  family  child  care  component  of 
CACFP.  The  study  will  examine  the 
effects  of  the  legislative  changes  on  the 
sponsors,  providers,  and  families  served 
by  the  program. 

Descripition  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions. 

Number  of  Respondents:  3,676. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  4.521. 

Farro  Service  Agency 

Title:  Authorization  Agreement  for 
Peanut  Handlers  Automatic  Marketing 
Assessment  Payments. 

OMB  Control  Number:  0560-NEW. 

Summary  of  Collection:  The  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  requires  that  the  Secretary 
and  the  Farm  Service  Agency  (FSA) 
provide  for  a  non-refundable  Peanut 
Marketing  Assessment  (PMA)  for 
peanuts.  The  regulations  found  at  7  CFR 
Part  729.316(c)(1)  provide  that  the 
peanut  handler  must  remit  the  PMA 
required  in  the  regulations  to  the 
Commodity  Credit  Corporation  (CCC)  in 


a  manner  specified  by  the  Secretary.  For 
1991  through  1996  crop  years,  peanut 
handlers  were  required  to  remit  their 
PMA  checks  to  lockboxes.  However,  for 
the  1997  and  subsequent  crop  years,  the 
Tobacco  and  Peanuts  Division,  in 
conjunction  with  the  lockbox  bank. 
NationsBank,  is  providing  peanut 
handlers  with  a  PMA  payment 
alternative,  the  DirectPay  debit 
authorization  service.  Form  CCC-1047, 
Authorization  Agreement  for  Peanut 
Handler's  Automatic  Marketing 
Assessment  Payments,  will  be  used  to 
collect  information  to  enroll  peanut 
handlers  in  the  NationsBank  DirectPay 
service  for  the  1998  and  subsequent 
crop  years. 

Need  and  Use  of  the  Information: 
Information  collected  will  include  the 
peanut  handler's  address,  accounting 
contact,  depository  name,  branch, 
address  and  checking  account 
information  to  be  forwarded  to 
NationsBank  to  enroll  the  peanut 
handler  in  the  DirectPay  Service.  The 
new  payment  alternative  will  allow 
peanut  handlers  to  make  automated 
PMA  payments  to  CCC. 

Descnption  of  Respondents:  Business 
or  other  for-profit;  Federal  Government. 

Number  of  Respondents:  30. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  5. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Animal  Welfare,  9  CFR,  Part  3, 
Marine  Mammals. 

OMB  Control  Number:  0579-0115. 

Summary  of  Collection:  The 
Laboratory  Animal  Welfare  Act  (AW A) 
requires  the  U.S.  Department  of 
Agriculture  (USDA)  and  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
to  regulate  the  humane  care  and 
handling  of  most  warmblooded  animals 
including  marine  mammals,  used  for 
research  or  exhibition  purposes,  sold  as 
pets,  or  transported  in  commerce.  The 
purpose  of  the  AWA  is  to  insure  that 
animals  intended  for  use  in  research 
facilities  or  exhibition  purposes  or  for 
use  as  pets  are  provided  humane  care 
and  treatment  and  to  ensure  the  humane 
treatment  of  animals  during 
transportation  in  commerce;  and  to 
protect  the  ov^Tiers  of  animals  from  the 
theft  of  their  animals  by  preventing  the 
sale  or  use  of  animals  which  have  been 
stolen.  Records  and  reports  will  be  used 
to  collect  information  on  the  care  and 
maintenance  of  marine  mammals. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  from 
records  and  reports  on  faciUties 
construction,  veterinary  care,  personnel, 
feeding,  water  quality,  sanitation  space 


requirements,  transportation  enclosures, 
and  handling  and  care  in  transit.  The 
records  and  reports  provide  APHIS  with 
the  data  necessary  for  review  and 
evaluation  of  program  compliance  by 
regulated  facilities,  and  provide  a 
workable  enforcement  system  to  carry 
out  the  requirements  of  the  AWA,  and 
the  intent  of  Congress,  on  a  practical 
daily  basis  without  resorting  to  more 
detailed  and  stringent  regulations  and 
standards  which  could  be  more 
burdensome  to  regulated  facilities. 

Description  of  Respondents:  Business 
or  other  for-profit;  not  for-profit 
institutions. 

Number  of  Respondents:  812. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion; 
Weekly;  Semi-annually. 

Total  Burden  Hours:  9,555. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  Jime  26,  1998. 

Farm  Service  Agency 

Title:  Operating  Loans,  Policies, 
Procedures  and  Authorizations — 7  CFR 
Part  1941. 

OMB  Control  Number:  0560-0162. 

Summary  of  Collection:  The 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1941) 
(CONACT)  authorizes  the  Secretary  of 
Agriculture  and  the  Farm  Service 
Agency  (FSA)  to  make  (1)  direct  loans 
to  eligible  farmers  and  ranchers  for  farm 
operating  loans,  and  (2)  youth  loans  to 
enable  them  to  operate  enterprises  in 
connection  with  4-H  Clubs,  Future 
Farmers  of  America,  and  similar 
organizations.  The  basic  objective  of  the 
farm  operating  loan  program  is  to 
provide  credit  management  assistance  to 
farmers  and  ranchers  to  become 
operators  of  family  sized  farms,  or 
continue  such  operations  when  credit  is 
not  available  elsewhere.  The  assistance 
enables  family  farm  operators  to  use 
their  land,  labor,  and  other  resources 
and  to  improve  their  living  and 
financial  conditions  so  that  they  can 
eventually  obtain  credit  elsewhere. 
Information  must  be  collected  in  order 
for  FSA  officials  to  determine  a  loan 
applicant's  eligibility  to  quahfy  for  a 
loan  and  repayment  ability. 

Need  ana  Use  of  the  Information:  FSA 
will  collect  the  information  through  the 
use  of  the  following  forms:  FmHA  441- 
10,  Non-disturbance  Agreement;  FmHA 
441-13,  Division  of  Income  and  Nbn- 
disturbance  Agreement;  FmHA  1940- 
51,  "Crop-share-Cash  Farm  Lease," 
FmHA  1940-53,  "Cash  Farm  Lease." 
FmHA  1940-55,"  "Livestock  Share 
Farm  Lease,"  FmHA  1940-56,  "Annual 
Supplement  to  Farm  Lease;  FmHA  441- 
8,  "Assignment  of  Proceeds  from  the 
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Sale  of  Products";  FraHA  441-18. 
"Consent  to  Payment  of  Proceeds  from 
Sale  of  Farm  Products";  FmHA  441-25. 
"Assignment  of  Proceeds  from  the  Sale 
of  Dairy  Products  and  Release  of 
Security  Interest".  The  FSA  loan 
approval  oHicial  must  detennine  that 
adequate  security  and  repayment  ability 
exists  before  a  loan  is  granted  and  that 
funds  are  used  only  for  those  purposes 
authorized  by  law. 

Description  of  Respondents:  Farm; 
individuals  or  households;  business  or 
other  for-profit. 

Number  of  Respondents:  52,210. 

Frequency  of  Responses: 
Recordkeeping:  On  occasion. 

Total  Burden  Hours:  11.012. 

Farm  Service  Agency 

Title:  Agreement  For  The  Use  of 
Proceeds/Release  of  Chattel  Security. 

OKW  Control  Number  0560-OlZl. 

Summary  of  Collection:  The 
Consolidated  Farm  euid  Rural 
Development  Act  (CONACT)  requires 
release  of  normal  income  security  to  pay 
essential  household  and  farm  operating 
expenses  of  the  borrower,  until  the  Farm 
Service  Agency  (FSA)  accelerates  the 
loans.  The  FSA  agreed  in  the  consent 
decree  to  approve  a  borrower's  planned 
use  of  proceeds  from  the  disposition  of 
their  chattel  security,  record  any 
changes  to  plaimed  use,  and  record  the 
actual  disposition  of  chattel  security  for 
the  year  of  operation.  FSA  will  collect 
information  on  the  actual  and  planned 
disposition  of  chattel  secxirity  through 
the  use  of  form  FmHA  1962-1. 

Need  and  Use  of  the  Information: 
Information  collected  will  be  from  FSA 
borrowers  who  may  be  individual 
farmers  or  fanning  partnerships  or 
corporations.  The  collection  is  on  an 
individual-case  basis  by  FSA  staff 
directly  from  the  borrower. 

Description  of  Respondents:  Farms; 
business  or  other  for-profit:  individuals 
or  households. 

Number  of  Respondents:  56.075. 

Frequency  of  Responses: 
Recordkeeping:  Annually. 

Total  Burden  Hours:  18.505. 
Nancy  Sternberg, 

Departmental  Information  Clearance  Officer. 
[PR  Doc.  98-16540  Filed  &-19-98;  8:45  am] 

BILUNO  COO€  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Extension  of  the  Period  for  Providing 
Comments  Concerning  the  Proposed 
Revision  of  the  NRCS  Policy  for 
Nutrient  Management  Technical  and 
Program  Assistance  Activities 

A0Er4CY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 

ACTION:  Extension  of  the  period  for 
providing  comments  concerning  the 
proposed  revision  of  the  NRCS  policy 
for  nutrient  management  technical  and 
program  assistance  activities. 

summary:  NRCS  advertised  a  notice  of 
intention  to  adopt  a  revised  policy  for 
nutrient  management  related  technical 
and  program  assistance  activities  in  the 
Federal  Register  on  April  22.  1998 
(63FR19889).  This  notice  is  located  on 
pages  19889-19892  (Vol  63,  Number 
77).  Published  with  the  notice  was  draft 
10a  of  the  proposed  policy.  Because  of 
the  significant  public  interest  in  this 
proposed  policy  revision,  NRCS  has 
extended  the  comment  period  for  an 
additional  thirty  (30)  days. 

EFFECTIVE  DATES:  Comments  must  be 
received  by  July  22,  1998.  This  revised 
poUcy  will  be  adopted  after  the  close  of 
the  comment  period.  It  will  be  issued  as 
either  part  503  of  the  NRCS  National 
Agronomy  Manual  or  in  the  NRCS 
General  Manual. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  about  this 
policy  should  be  directed  to  the 
Ecological  Sciences  Division,  NRCS, 
Washington,  DC.  Submit  questions  or 
comments  in  writing  to  Charles  H. 
Lander,  Nutrient  Management 
Specialist,  NRCS,  Post  Office  Box  2890, 
Room  6155-S,  Washington,  DC  20013- 
2890. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agric\ilt\ire 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  msike  available  for 
public  review  and  comment  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  NRCS  will  receive  comments 
relative  to  the  proposed  changes 
through  July  22, 1998.  Following  that 
period,  a  determination  will  be  made  by 
NRCS  regarding  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 


Signed  in  Washington,  DC,  on  June  10, 
1998. 

Pearlie  S.  Reed, 

Chief,  Natural  Resources  Conservation 
Service,  Washington,  DC. 
[PR  Doc.  98-16418  Filed  6-19-98;  8:45  am) 

MLUNQ  COOf  3410-1C-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Associated  Electric  Cooperative,  Inc.; 
Notice  of  Intent 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  intent  to  hold  scoping 
meeting  and  prepare  an  environmental 
assessment  and/or  environmental 
impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS). 
pursuant  to  the  National  Environmental 
PoUcy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.),  the  Coimcil  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  NEPA  (40 
CFR  Parts  1500-1508),  and  RUS 
Environmental  Pohcies  and  Procedures 
(7  CFR  Part  1794)  proposes  to  prepare 
an  Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  (EIS) 
for  its  Federal  action  related  to  a 
proposal  by  Associated  Electric 
Cooperative,  Inc.,  to  construct  a  100 
megawatt  simple  cycle  electric 
generating  plant  in  Southeast  Missouri. 

Meeting  Information 

RUS  will  conduct  a  scoping  meeting 
in  an  open  house  forum  on  Thursday, 
July  23, 1998,  from  7  p.m.  until  9  p.m. 
in  the  commission  courtroom  at  the 
Stoddard  County  Courthouse  in 
Bloomfield  Missouri.  The  courthouse  is 
located  at  305  East  Court  Street. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Engineering  and  Environmental 
Staff,  Rural  Utility  Service,  Stop  1571. 
1400  Independence  Avenue,  SW. 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468.  Bob's  E-mail  address  is 
bquigel®rus.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Associated  Electric  Cooperative,  Inc., 
proposes  to  construct  the  plant  at  one  of 
two  potential  sites.  These  sites  are  in  the 
Missouri  counties  of  Butler  and 
Stoddard.  The  site  in  Butler  Coimty  is 
located  on  State  Highway  51, 1.7  miles 
north  and  1.0  mile  east  of  Fagus  and  the 
site  in  Stoddard  Coimty  is^  located  1.2 
miles  east  of  Idalia  on  County  Road  E. 

The  proposed  project  is  a  nominal  100 
megawatt  simple  cycle  combustion 
turbine.  It  will  be  a  single  fuel  gas-fired 
combustion  turbine  that  will  be 
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permitted  as  a  deminimus  air  pollution 
source.  This  project  will  be  used  as  a 
peaking  unit  and  the  deminimus  permit 
status  will  be  maintained  by  limiting  the 
hours  of  operation.  The  number  of 
operating  hours  will  depend  on  the 
emission  rates  ultimately  guaranteed  by 
the  vendor.  The  simple  cycle  gas-fired 
combustion  turbine  requires  minimal 
water  for  operation.  Depending  on 
temperature  and  humidity  conditions, 
there  may  be  some  water  discharges 
from  the  site.  Such  discharges  will  be 
permitted  under  the  Missouri  National 
Pollutant  Discharge  Elemination  System 
program. 

Alternatives  considered  by  RUS  and 
Associated  Electric  Cooperative,  Inc.,  to 
constructing  the  generation  facility 
proposed  include:  (a)  no  action,  (b) 
purchase  of  power,  (c)  load 
management,  (d)  construction  of 
additional  base  load  capacity,  and  (e) 
renewable  energy. 

To  be  presented  at  the  public  scoping 
meeting  will  be  a  siting  and  alternative 
study  prepared  by  Associated  Electric 
Cooperative,  Inc.  The  siting  and 
alternative  study  is  available  for  public 
review  at  RUS  at  the  address  provided 
in  this  notice  or  at  Associated  Electric 
Cooperative,  Inc.,  2814  South  Golden, 
Springfield,  Missouri,  65801-0754, 
phone  (417)  881-1204.  This  document 
will  also  be  available  at  the  Bloomfield 
Public  Library  which  is  located  at  200 
Seneca  Street. 

Government  agencies,  private 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project. 
Representatives  from  RUS  and 
Associated  Electric  Cooperative,  Inc., 
will  be  available  at  the  scoping  meeting 
to  discuss  RUS's  environmental  review 
process,  describe  the  project  and 
alternatives  under  consideration, 
discuss  the  scope  of  environmental 
issues  to  be  considered,  answer 
questions,  and  accept  oral  and  written 
comments.  Written  comments  will  be 
accepted  for  at  least  30  days  after  the 
public  scoping  meeting.  Written 
comments  should  be  sent  to  RUS  at  the 
address  provided  in  this  notice. 

From  mformation  provided  in  the 
siting  and  alternative  study,  input  that 
may  be  provided  by  government 
agencies,  private  organizations,  and  the 
public.  Associated  Electric  Cooperative, 
Inc.,  and  Bums  and  McDonnell  vdll 
prepare  em  environmental  analysis  to  be 
submitted  to  RUS  for  review.  If 
significant  impacts  are  not  evident 
based  on  a  review  of  the  environmental 
emalysis  and  other  relevant  information, 
RUS  will  prepare  an  environmental 
assessment  to  determine  if  the 
preparation  of  an  EIS  is  warranted. 


Should  RUS  determine  that  the 
preparation  of  an  EIS  is  not  warranted, 
it  will  prepare  a  finding  of  no  significant 
impact  (FONSI).  The  FONSI  will  be 
made  available  for  public  review  and 
comment  for  30  days.  Public 
notification  of  a  FONSI  would  be 
published  in  the  Federal  Register  and  in 
newspapers  with  a  circulation  in  the 
project  area.  RUS  will  not  take  its  final 
action  related  to  the  project  prior  to  the 
expiration  of  the  30-day  period. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  comphance  with 
environmental  review  requirements  as 
prescribed  by  CEQ  and  RUS 
environmental  policies  and  procedures. 

Dated:  June  17. 1998. 
Lawrence  R.  Wolfe, 
Acting  Director,  Engineering  and 
Environmental  Staff. 
(PR  Doc.  98-16521  Filed  &-19-98:  8:45  am) 

BILUNO  CODE  3410-1S-P 


AMERICAN  BATTLE  MONUMENTS 
COMMISSION 

Privacy  Act  of  1974;  System  of 
Records 

agency:  American  Battle  Monuments 

Commission. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)). 
American  Battle  Monuments 
Commission  is  issuing  notice  of  our 
intent  to  amend  the  system  of  records 
entitled  the  Official  Personnel  Records 
and  the  General  Financial  Records  to 
include  a  new  routine  use.  The 
disclosure  is  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (PRWORA,  Pub.  L. 
104-193).  We  invite  public  comment  on 
this  publication. 

DATES:  Persons  wishing  to  comment  on 
the  proposed  routine  use  must  do  so  by 
June  30, 1998. 

The  proposed  routine  use  will  become 
effective  as  proposed  without  further 
notice  on  June  30, 1998  unless 
comments  dictate  otherwise. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  LTC  Theodore  Gloukhoff,  Courthouse 
Plaza  II,  Suite  500,  2300  Clarendon 
Boulevard,  Arlington,  Virginia.  22201- 
3367,  Fax:  (703)  696-6666.  All 
comments  received  will  be  available  for 
public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  LTC 
Theodore  Gloukhoff,  Courthouse  Plaza 
U.  Suite  500,  2300  Clarendon  Boulevard, 


Arlington,  Virginia,  22201-3367,  Tel: 
(703)  696-6908,  Fax:  (703)  696-6666. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Pub.  L.  104-193,  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  American 
Battle  Monuments  Commission  will 
disclose  data  firom  its  Official  Personnel 
Records  and  General  Financial  Records 
system  of  records  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services  for  use 
in  the  National  Database  of  New  Hires, 
part  of  the  Federal  Parent  Locator 
Service  (FPLS)  and  Federal  Tax  Offset 
System,  DHHS/OCSE  No.  09-90-0074. 
A  description  of  the  Federal  Parent 
Locator  Service  may  be  found  at  62  FR 
51663  (October  2, 1997). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  On  October  1. 1997, 
the  FPLS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 
and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1, 
1998,  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matched  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  country. 
If  the  FPLS  identifies  a  person  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified.  State 
requests  to  the  FPLS  for  location 
information  will  also  continue  to  be 
processed  after  October  1,  1998. 

When  individuals  are  hired  by 
American  Battle  Monuments 
Commission,  we  may  disclose  to  the 
FPLS  their  names,  social  security 
numbers,  home  addresses,  dates  of 
birth,  dates  of  hire,  and  information 
identifying  us  as  the  employer.  We  also 
may  disclose  to  FPLS  names,  social 
security  niunbers,  and  quarterly 
earnings  of  each  American  Battle 
Monuments  Commission  employee, 
within  one  month  of  the  end  of  the 
quarterly  reporting  period. 

Information  submitted  by  American 
Battle  Monuments  Commission  to  the 
FPLS  will  be  disclosed  by  the  Office  of 
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Child  Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct.  The  data 
disclosed  by  American  Battle 
Monuments  Commission  to  the  FPLS 
will  also  be  disclosed  by  the  Office  of 
Child  Support  Enforcement  to  the 
Secretary  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  of  the  earned  income  tax  credit 
or  to  verify  a  claim  of  employment  on 
a  tax  return. 

Accordingly,  the  Official  Personnel 
Records  and  the  General  Financial 
Records  system  notice  is  amended  by 
addition  of  the  following  routine  use: 

RoyT»<e  USES  of  records  maintained  in  the 

SYSTEM,  INCLU04NO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

•  «  •  •  * 

The  names,  social  security  numbers, 
home  addresses,  dates  of  birth,  dates  of 
hire,  quarterly  earnings,  employer 
identifying  information,  and  State  of 
hire  of  employees  may  be  disclosed  to 
the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Himian  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform  law. 
Pub.  L.  104-193). 
Theodore  Gloukhoff, 
Director,  Personnel  and  Administration. 
[PR  Doc.  98-16470  Filed  6-19-98:  8:45  am] 

BILLMQ  COOC  S120-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Survey  of  Plant  Capacity 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  21, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 


Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Elinor  Champion,  Biu^au 
of  the  Census,  Room  2135  FB-4, 
Washington,  DC  20233,  Telephone  (301) 
457-4683. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  plans  to  resubmit 
the  Survey  of  Plant  Capacity.  Data  are 
gathered  from  a  sample  of 
manufacturing  plants  in  the  United 
States.  The  survey  forms  collect  data  on 
the  value  of  plant  production  during 
actual  operations  and  at  full  production 
capability. 

This  resubmission  is  to  address 
proposed  changes  to  the  MQ-Cl  form. 
We  plan  to  expand  one  item  to  collect 
plant  operations  data  by  shift.  We  also 
plan  to  collect  the  niunber  of  temporary 
production  workers  and  hoiu^  worked 
by  temporary  production  workers  in 
addition  to  the  total  number  of 
production  workers  and  hours  worked. 

In  the  1997  survey,  the  reference 
period  covers  the  fourth  quarter  of  the 
svuvey  year  only  rather  than  the  fourth 
quarter  of  the  survey  year  and  the  prior 
year.  This  change  decreased  the 
respondent  burden  from  2  hours  to  1.25 
hour  per  respondent.  Based  on 
discussions  with  potential  respondents, 
^we  estimate  that  the  new  data  will 
require  about  1.5  hours  to  complete. 
Therefore  we  estimate  the  total 
respondent  burden  to  complete  the 
revised  form  to  be  2.75  hours. 

The  survey  data  are  used  in 
measiuing  inflationary  pressures  and 
capital  flows,  in  understanding 
productivity  determinants,  and  in 
analyzing  and  forecasting  economic  and 
industrial  trends.  The  survey  results  are 
used  by  such  agencies  as  the  Federal 
Reserve  Board,  Federal  Emergency 
Management  Agency,  International 
Trade  Administration,  and  the 
Department  of  Defense. 

n.  Method  of  Collection 

The  Census  Bureau  mails  out  survey 
forms  to  collect  the  data.  Companies  are 
asked  to  respond  to  the  survey  within 
30  days  of  the  initial  mailing.  Letters 
encouraging  participation  are  mailed  to 
companies  that  have  not  responded  by 
the  designated  time. 

m.  Data 

OMB  Number:  0607-0175. 
Form  Number  MQ-Cl. 


Type  of  Review:  Regular. 

Affected  Public:  Manufacturing 
Plants. 

Estimated  Number  of  Respondents: 
17,000  plants. 

Estimated  Time  Per  Response:  2.75 
hours. 

Estimated  Total  Annual  Burden 
Hours:  46,750. 

Estimated  Total  Annual  Cost: 
$606,815  (46,750  *  $12.98). 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C. 
Sections  131,  182. 

IV.  Request  for  Coounents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quafity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubUc 
record. 

Dated:  June  17,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-16533  Filed  6-19-98;  8:45  am) 

BILUNQ  CODE  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 

1999  American  Community  Survey- 
Group  Quarters  Screening — Form 
ACS-2(GQ) 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  21.  1998. 
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ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  mformation  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Paletta,  Bureau  of 
the  Census,  Room  3715-3,  Washington, 
DC  20230,  (301)  457-4269. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

In  1999  the  American  Community 
Survey  (ACS)  wrill  be  conducted  in  53 
counties.  Data  from  the  ACS  will 
determine  the  feasibiUty  of  a  continuous 
measurement  system  that  provides 
socioeconomic  data  on  a  continual  basis 
throughout  the  decade.  The  Census 
Bureau  must  provide  a  sample  of 
persons  residing  in  Group  Quarters 
(GQs)  the  opportunity  to  be  interviewed 
for  the  ACS.  GQs  include  places  such  as 
student  dorms,  correctional  facilities, 
hospitals,  nursing  homes,  shelters,  and 
miUtary  quarters.  Obtaining 
characteristic  information  from  the  GQs 
will  ensure  that  we  include  the 
necessary  people  residing  at  GQs  in  the 
1999  ACS. 

A  GQ  screening  operation  is  being 
conducted  in  conjimction  with  1998 
ACS  activities.  This  request  revises  the 
existing  GQ  clearance  for  use  in  the 
1999  ACS.  Major  changes  are  in  the 
estimated  number  of  respondents  and  in 
the  estimated  time  per  response.  In  1998 
we  are  screening  a  sample  of  the  GQs  in 
eight  counties.  In  1999  we  will  screen 
a  sample  of  the  GQs  in  53  counties. 
After  completing  one-third  of  the  1998 
screening,  we  have  learned  that 
screening  averages  about  20  minutes  per 
response  instead  of  10  minutes  as 
originally  estimated.  In  1999  we  will 
use  the  same  questionnaire  for  screening 
that  we  are  using  in  1998,  Form  ACS- 
2(GQ).  ACS  GQ  Screening. 

We  will  telephone  a  sample  of  GQs  in 
the  53  counties  where  the  1999  ACS 
will  be  conducted.  We  will  verify/ 
update  information  such  as  GQ  name, 
address,  type,  and  phone  number.  We 
will  screen  to  determine  if  the  residents 
stay  for  less  than  30  days  and  have 
another  place  to  live.  If  so,  the  GQ  will 
be  classified  as  out-of-scope  for  ACS 
interviewing.  If  the  GQ  is  in-scope,  we 
will  screen  to  determine  if  we  can 
complete  ACS  interviews  of  the  GQ 
residents  by  mail,  thus  saving  the 
expense  of  personal  visits.  We  will 
obtain  a  list  of  rooms  and/ or  residents 
from  which  we  can  select  a  sample.  All 


ACS  interviewing  will  be  conducted 
under  OMB  clearance  number  0607- 
0810. 

II.  Method  of  Collection 

Telephone  interviews  will  be 
conducted  from  Census  Bureau's 
National  Processing  Center  in 
JefTersonville,  Indiana. 

m.  Data 

OMB  Number:  0607-0836. 

Fomi  Number:  ACS-2(GQ).. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  non-profit  institutions 
and  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
900  GQs  in  the  1999  ACS. 

Estimated  Time  Per  Response:  20 
minutes  (.33  hours). 

Estimated  Total  Annual  Burden 
Hours:  300  hours. 

Estimated  Total  Annual  Cost:  The 
group  quarters  screening  is  part  of  the 
1999  American  Community  Survey,  the 
cost  of  which  is  estimated  to  be  38.8 
million  dollars. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  USC. 
Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  acc\u"acy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  vdll  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  17, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(PR  Doc.  98-16534  Filed  6-19-98;  8:45  am) 

BiLUNO  CODE  3S1(M)7-4> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  26-97] 

Foreign-Trade  Zone  50 — Long  Beach, 
CA  Withdrawal  of  Application  for 
Subzone  Status  for  the  LA.  Gear 
Footwear  Distribution  Facility 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Board  of  Harbor  Commissioners 
of  the  City  of  Long  Beach,  grantee  of 
FTZ  86.  requesting  special-purpose 
subzone  status  for  the  footwear 
distribution  facility  of  L.A.  Gear,  Inc. 
The  application  was  filed  on  April  7, 
1997  (62  FR  1831>!  4/15/97). 

The  withdrawal  was  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  June  12,  1998. 
Dennis  Pucdnelli, 

Acting  Executive  Secretary. 

(FR  Doc.  98-16576  Filed  6-19-98;  8:45  ami 

BtLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  85- 
00014. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Grays  Harbor  Exporting 
Trading  Company.  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Secretary  is  revolting  the  certificate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290. 15 
U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  export 
trade  certificates  of  review.  The 
regulations  implementing  Title  in  ("the 
Regulations")  are  found  at  15  CFR  part 
325  (1996).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
December  20.  1985  to  Grays  Harbor 
Exporting  Trading  Company. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
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Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  tht  Act.  15 
U.S.C.  4018,  Section  235.14(a)  of  the 
RegulaUons,  15  CFR  325.14(a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  certificate  of  review 
(Sections  325.14(b)  of  the  Regulations. 
15  CFR  325.14(b)).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations,  15  CFR 
325.10(a)(3)  and  325.14(c)). 

On  Jime  22, 1995.  the  Department  of 
Commerce  sent  to  Gra^s  Harbor 
Exporting  Trading  Company  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  July  7, 1995.  Additional 
reminders  were  sent  on  Jime  11,  1996 
and  on  Jime  4, 1997.  The  Department 
has  received  no  written  response  from 
Grays  Harbor  Exporting  Trading 
Company  to  any  of  these  letters. 

On  May  1, 1998.  and  in  accordance 
with  Section  325.10(c)(2)  of  the 
Regulations.  (15  CFR  325.10(c)(2)),  the 
Department  of  Commerce  sent  a  letter 
by  certified  mail  to  notify  Grays  Harbor 
Exporting  Trading  Company  that  the 
Department  was  formally  initiating  the 
process  to  revoke  its  certificate  for 
failure  to  file  an  annual  report.  In 
addition,  a  sununary  of  this  letter 
allowing  Grays  Harbor  Exporting 
Trading  Company  thirty  days  to  respond 
was  published  in  the  Federal  Register 
on  May  7, 1998  at  61  FR  60091. 
Pvu^uant  to  325.10(c)(2)  of  the 
Regulations  (15  CFR  325.10(c)(2)).  the 
Department  considers  the  failure  of 
Grays  Harbor  Exporting  Trading 
Company  to  respond  to  be  an  admission 
of  the  statements  contained  in  the 
notification  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  Grays 
Harbor  Exporting  Trading  Company  for 
its  failure  to  file  an  annual  report.  The 
Department  has  sent  a  letter,  dated  Jime 
16,  1998,  to  notify  Grays  Harbor 
Exporting  Trading  Company  of  its 
determination.  The  revocation  is 
effective  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropriate  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 
Register  (325.10(c)(4)  and  325.11  of  the 
RegulaUons.  15  CFR  324.10(c)(4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)(4)  and  325.11). 


Dated:  June  16, 1998. 
Morton  Schnabel, 

Dirvctor,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  98-16421  Filed  6-19-98;  8:45  am] 

MLLMQ  COOC  3610-OB-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Standards  Conformity — National 
Voluntary  Conformity  Assessment 
Systems  Evaluation 

action:  Proposed  collection;  comment 
request. 

SUMIARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  21,  1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue.  NW,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Robert  Gladhill.  National 
Institute  of  Standards  and  Technology 
(NIST).  Building  820.  Room  306. 
Gaithersburg.  MD  20899.  (301)  975- 
4273. 
SUPPt.EMENTARY  INFORMATION: 

I.  Abstract 

The  National  Voluntary  Conformity 
Assessment  Systems  Evaluation 
(NVCASE)  Program  includes  activities 
related  to  laboratory  testing,  product 
certification,  and  quality  system 
registration.  The  information  provided 
is  used  to  conduct  an  evaluation.  After 
NVCASE  evaluation,  NIST  provides 
recognition  to  qualified  U.S. 
organizations  that  effectively 
demonstrate  conformance  with 
established  criteria.  The  ultimate  goal  is 
to  help  U.S.  manufacturers  satisfy 
applicable  product  requirements 
mandated  by  other  countries  through 
conformity  assessment  procedures 
conducted  in  this  country  prior  to 
export. 


NVCASE  recognition  (1)  provides 
other  governments  with  a  basis  for 
having  confidence  that  qualifying  U.S. 
conformity  assessment  bodies  (CABs) 
are  competent,  and  (2)  facilitates  the 
acceptance  of  U.S.  products  in  foreign 
regulated  markets  based  on  U.S. 
conformity  assessment  results.  NVCASE 
would  promote  U.S.  trade  with  Europe 
and  allow  the  flow  of  U.S.  products  to 
those  countries  unhindered. 

n.  Method  of  Collection 


Applicants  submit  written 
information  to  NIST. 

m.  Data 

OMB  Number:  0693-0019. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  an  extension  of  a  currently  approved 
collection. 

Affected  Public:  Accreditation  Bodies. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden         " 
Hours:  50. 

Estimated  Total  Annual  Cost  The 
estimate  of  the  total  annual  cost  to 
submit  this  information  for  fiscal  year 
1998  and  future  years  is  $1500.  The  cost 
is  borne  by  the  entities  submitting  the 
information. 

IV.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty.  utility,  an 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  June  17.  1998. 
Linda  Engelmeier. 

Departmental  Qearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  98-16532  Filed  6-19-98;  8:45  am) 

BILUNG  CODE  3510-13-P 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Mauritius 

June  16,  1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  June  23,  1998. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPUEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiiral 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  shift,  special  shift,  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
pubhshed  on  December  17,  1997).  Also 
see  62  FR  67626,  published  on 
December  29,  1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  16, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mauritius  and 
exptorted  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 


Effective  on  June  23, 1998,  you  are  directed 
to  adjust  the  limits  for  the  categories  listed 
below,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

338/339 

347/348 

638/639 

647/648/847 

559,351  dozen. 
1,053,280  dozen. 
449,905  dozen. 
551 ,304  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  98-16465  Filed  6-19-98;  8:45  am] 
BILUNG  CODE  3610-OR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  OMB  Review; 
Comment  Request 

The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
'Corporation"),  has  submitted  the 
following  public  information  collection 
requests  (ICRs)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calhng  the 
Corporation  for  National  and 
Community  Service,  Chuck  Heifer, 
Office  of  Evaluation,  (202)  606-5000, 
Extension  248,  or  through  e-mail  request 
(chelfer@cns.gov).  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  (202)  606- 
5256  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  Eastern  time,  Monday  through 
Friday. 

Comments  should  be  sent  to  the 
OfBce  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Corporation  for  National  and 
Community  Service,  Office  of 
Management  and  Budget,  Room  10235, 
NW.,  Washington,  DC  20503.  (202)  395- 
7316,  by  July  22,  1998. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

I.  Foster  Grandparent  Program  (PGP) 
Accomplishment  Survey 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Foster  Grandparent  Program 
(FGP)  Accomplishment  Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Frequency:  Annually. 

Affected  Public:  Public  and  private 
non-profit  institutions  served  by  FGP 
volunteers. 

Number  of  Respondents:  1,250. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Tota7  Burden  Hours:  937.5  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Cost  (operating/ 
maintaining  systems  or  purchasing 
services):  $14,062.50. 

Description:  The  Corporation  has  been 
working  on  and  conducting 
accomplishment  surveys  for  all  of  its 
programs  to  assess  the  direct 
accomplishments  of  volunteers  and 
members  in  their  communities  and  at 
their  workstations.  To  date, 
accomplishment  data  has  not  been 
collected  for  the  Foster  Grandparent 
Program  (FGP).  "Accomplishments" 
refer  to  the  immediate,  measurable 
outputs,  or  products  of  the  services 
provided  by  the  senior  volunteers. 

n.  Retired  and  Senior  Volunteer 
Program  (RSVP)  Accomplishment 
Survey 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Retired  and  Senior  Volimteer 
Program  (RSVP)  AccompUshment 
Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Frequency:  Annually. 

Affected  Public:  Pubhc  and  private 
non-profit  institutions  served  by  RSVP 
volunteers. 
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Number  of  Respondents:  1,250. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Total  Burden  Hours:  937.5  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Cost  (operating/ 
maintaining  systems  or  purchasing 
services):  $14,062.50. 

Description:  The  Corporation  has  been 
working  on  and  conducting 
accomplishment  surveys  for  all  of  its 
programs  to  assess  the  direct 
accomplishments  of  volunteers  and 
members  in  their  communities  and  at 
their  workstations.  In  the  past, 
accomplishment  data  has  been  collected 
for  the  Retired  and  Senior  Volunteer 
Program  (RSVP)  only  once  as  part  of  a 
test  study  conducted  in  1996  for  the 
Corporation  by  Westat,  Inc.,  an 
independent  evaluation  contractor. 
"Accomplishments"  refer  to  the 
immediate,  measurable  outputs,  or 
products  of  the  services  provided  by  the 
senior  volunteers. 

m.  Senior  Companion  Program  (SO*) 
Accomplishment  Survey 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Senior  Companion  Program 
(SCP)  Accomplishment  Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Frequency:  Annually. 

Affected  Public:  PubUc  and  private 
non-profit  institutions  served  by  FGP 
volunteers. 

Number  of  Respondents:  1,250. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Total  Burden  Hours:  937.5  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Cost  (operating/ 
maintaining  systems  or  purchasing 
services):  $14,062.50. 

Description:  The  Corporation  has  been 
working  on  and  conducting 
accomplishment  surveys  for  all  of  its 
programs  to  assess  the  direct 
accomplishments  of  volunteers  and 
members  in  their  conmiimities  and  at 
their  workstations.  To  date, 
accomplishment  data  has  not  been 
collected  for  the  SCP.  Therefore,  the 
Corporation  seeks  an  accomplishment 
survey  for  the  SCP.  "Accomplishments" 
refer  to  the  immediate,  measurable 
outputs,  or  products  of  the  services 
provided  by  the  senior  volunteers. 

rV.  Background 

The  Corporation  published  a  Notice 
in  the  Federal  Register  (63  FR  1832, 
dated  January  12, 1998),  for  the  60-day 
public  comment  period.  In  response  to 
the  60-day  public  comment  period  on 


its  proposed  National  Senior  Service 
Corps  Activities,  Inputs  and 
Accomplishments  Surveys,  323  written 
comments  were  received  broken  down 
as  follows:  37  on  the  SCP  Survey,  77  on 
the  FGP  Survey,  and  209  on  the  RSVP 
Survey.  Approximately  half  of  the 
project  directors  felt  that  the  survey 
would  be  burdensome  to  a  station 
supervisor.  Thirty-eight  percent  of 
project  directors  suggested  that  Project 
Directors  were  better  suited  to  fill  out 
the  survey  because  of  station 
supervisors  workload,  lack  of 
information,  and  potential  damage  to 
the  project  director/station  supervisor 
relationship. 

With  respect  to  administration,  almost 
all  of  the  Foster  Grandparent  project 
directors  stated  that  summer 
administration  was  not  advised,  as 
schools  are  closed  over  the  summer.  A 
tailored  survey  approach  was  suggested 
by  a  quarter  of  RSVP  project  directors 
because  the  survey  was  too  long.  One- 
fifth  of  the  Senior  Companions  project 
directors  and  one-third  of  the  Foster 
Grandparent  project  directors 
commented  that  their  stations  do  not 
participate  in  professional  activities. 
Lastly,  approximately  one-third  of  all 
project  directors  supplied  specific 
wording,  graphics  or  formatting 
suggestions.  Based  on  the  comments 
received,  the  Survey  instruments, 
administration  process  and  time  line 
were  revised.  Changes  can  be 
summarized  as  follows: 

•  Administration  of  the  Project 
Profile  and  Volunteer  Activity  (PPVA) 
data  collection  will  be  suspended  for 
1998  (and  will  resume  in  1999)  to 
reduce  overall  administrative  burden  as 
projects  modify  existing  input-based 
data  collection  systems  to  include  more 
outcome-oriented  information  on 
accomplishments. 

•  The  Surveys  will  now  be  mailed  to 
Project  Directors  instead  of  directly  to 
Station  Supervisors.  Project  Directors 
will  work  with  stations  selected  for  the 
samples  in  reporting  the  data. 

•  The  deadline  for  submission  of 
completed  surveys  will  be  delayed  to 
September  30, 1998,  to  avoid  potential 
reporting  difficulties  for  stations  such  as 
schools  which  experience  summer 
down-time. 

•  The  RSVP  Survey  will  be 
customized  for  each  selected  station  to 
include  only  those  BHN  (Basic  Human 
Needs)  service  codes  specific  to  that 
station's  operations. 

•  BHN  service  code  definitions, 
which  were  designed  to  accommodate 
the  broadest  range  of  service  activities 
in  Senior  Corps  programs,  were 
customized  for  the  FGP  and  SCP 


Surveys  to  provide  specific  examples 
more  applicable  to  these  programs. 

•  Refinements  were  made  in  wording, 
format,  and  instructions. 

Dated;  June  16. 1998. 
Kenneth  L.  Klothen. 

General  Counsel. 

[FR  Doc.  98-16508  Filed  6-19-98:  8:45  am) 

BILLIMO  COO€  80S8-28-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Ofiice  of  the  Special  Assistant 
to  the  Deputy  Secretary  of  Defense  for 
Gulf  War  Illnesses,  DoD. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Special  Assistant  to  the  Deputy 
Secretary  of  Defense  for  Gulf  War 
Illnesses  announces  public  information 
collections  and  seeks  public  comment 
on  the  provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  p)erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  shedl  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoised  information  collection;  (c) 
ways  to  enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  21,  1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Special  Assistant  to  the 
Deputy  Secretary  of  Defense  for  Gulf 
War  Illnesses,  5113  Leesburg  Pike,  Suite 
901,  Falls  Church,  VA  22041.  ATTN: 
Mr.  Bob  Menig. 

FOfl  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  please 
write  to  the  above  address,  or  call  the 
Office  of  the  Special  Assistant  for  Gulf 
War  Illnesses  at  (703)  578-8500. 

Title  and  OMB  Number:  Office  of  the 
Special  Assistant  to  the  Deputy 
Secretary  of  Defense  for  Gulf  War 
Illnesses — Generic  Clearance;  OMB 
Number  0704-{To  be  determined.) 

Needs  and  Uses:  The  information 
collections  addressed  by  this  notice  eire 


Infbrmatio 
Covered  b^ 


Possible  W 


UMI 


Federal  Register / Vol.  63.  No.  119/Monday,  June  22.  1998/Notices 


33915 


necessary  to  facilitate  the  investigations 
of  the  Office  of  the  Special  Assistant  for 
Gulf  War  Illnesses  into  the  experiences 
of  Gulf  War  veterans  during  the  war  that 
may  be  related  to  the  illnesses 
experienced  by  some  Gulf  War  veterans. 
The  information  collected  will  be  used 
to  determine  which  Gulf  War  veterans 
may  have  further  information  about 
pK)tential  exposure  incidents,  to 
discover  if  there  are  any  other  observed 
incidents  of  exposure,  to  contribute  to  a 
better  understanding  of  the  events 
during  and  after  the  Gulf  War,  and  to 
encourage  veterans  to  enroll  in  a 
Department  of  Defense  or  Veterans 
Affairs  medical  program. 

Affected  Public:  Individuals  or 
Households. 

Annua!  Burden  Hours:  1,572. 

Number  of  Respondents:  3,143. 

Responses  per  Respondent:!. 

Average  Burden  per  Response:  30 
Minutes. 

Frequency:  On  occasion. 
SOPPI^MENTARY  INFORMATION: 

Information  on  Each  Collection 
Covered  by  This  Notice 

Chemical/Biological  Incident  Survey 

Respondents  are  Gulf  War  veterans 
whose  units  were  in  the  vicinity  of  a 
positive  chemicaL^iological  detection, 
alarm,  or  other  reported  incident.  The 
purpose  of  this  survey  is  to  develop 
investigational  leads  to  assist 
investigators  in  their  search  for 
confirmation  of  the  presence  or  use  of 
chemical  or  biological  agents  during  the 
Gulf  War. 

Possible  Weapons  Sites 

Respondents  are  Gulf  War  veterans 
who  served  in  units  that  reported 
possible  storage  sites  for  chemical  or 
biological  weapons  agents.  The  purpose 
of  this  survey  is  to  develop  possible 
investigational  leads  that  may  assist 
investigators  in  their  search  for 
confirmation  of  the  presence  or  use  of 
chemical  or  biological  agents  during  the 
Gulf  War. 

Depleted  Uranium 

Respondents  are  Gulf  War  veterans 
who  served  in  units  that  may  have 
placed  them  in  contact  with  equipment 
potentially  contaminated  with  depleted 
uranium  (DU).  Veterans  will  include 
personnel  who  were  in  or  on  U.S. 
combat  vehicles  at  the  time  they  were 
struck  by  DU  munitions  fired  from  U.S. 
tanks  and  personnel  who  were  in 
contact  with  equipment  either  as  a 
member  of  unit  involved  in  retrograde 
operations,  or  as  a  member  of  a  battle 
damage  assessment  team. 


Pesticide  Exposure  Survey 

Respondent  are  Gulf  War  veterans. 
Outreach  letters  will  be  mailed  to  Gulf 
War  veterans  based  on  their  unit 
assignment  during  the  Gulf  War  and 
their  period  of  deployment.  Calls  vfiU  be 
made  to  respondents  to  ask  information 
on  experiences  with  pesticides  during 
the  Gulf  War  deployment. 

Pesticides  Use/Application 

Gulf  War  veterans  who  served  as 
physicians,  environmental  science 
officer,  entomologists,  preventive 
medicine  specialists,  field  sanitation 
teams  members,  and  veterans  who 
served  in  logistics  and  supply  positions 
will  be  contacted  to  determine  which 
pesticides  were  used  (including  those 
purchased  locally)  and  how  they  were 
employed  in  the  Gulf  during  Operations 
Desert  Shield  and  Desert  Storm. 

Water  Contamination 

-  Respondents  will  be  preventive 
medicine  specialists,  field  sanitation 
specialists,  and  transportation  personnel 
involved  with  the  maintenance  of  water 
transport  vehicles  who  served  in  the 
Gulf  War. 

Food  Contamination 

Respondent  will  be  preventive 
medicine  specialists,  field  sanitation 
specialists,  and  food  service  personnel 
to  determine  what  steps  were  taken  to 
ensure  the  safety  of  the  food  provided 
to  Gulf  War  troops. 

Oil  Well  Fires 

Respondents  will  be  Gulf  War 
veterans  who  reported  contract  with  oil 
well  fires  in  calls  to  the  DoD  Incident 
Reporting  Line.  Veterans  will  be 
contacted  to  get  first  hand  accounts  of 
their  experience  with  oil  well  fire 
smoke,  precautions  they  took,  and  the 
duration  of  their  exposure  under  the  oil 
well  fire  plume. 

Retrograde  Equipment 

Respondents  will  be  Gulf  War  veterans 
involved  in  vehicle  cleaning  op>erations  prior 
to  vehicles  being  shipf>ed  from  the  Gulf  and 
personnel  who  accompanied  vehicles  during 
their  retrograde  shipment. 

Armed  Services  Medical  Department 
Personnel 

Respondents  will  be  medical 
personnel  who  served  in  the  Gulf  War. 
These  personnel  will  be  contacted  to 
complete  a  survey  of  their  experiences 
with  medical  surveillance,  vaccine 
administration,  and  medical 
recordkeeping  during  the  Gulf  War 
deployment. 


Combat  Stress  Control 

Respondents  will  be  military 
chaplains  who  served  in  the  Gulf  War. 
These  chaplains  will  be  surveyed  to 
understand  their  experiences  as 
participants  in  combat  stress  control. 

Enemy  Prisoners  of  War 

Respondents  will  be  Gulf  War 
veterans  who  served  in  military  police 
or  medical  units  that  were  involved  in 
the  processing  and  treatment  of  enemy 
prisoners  of  war  during  the  Gulf  War 
deployment. 

Petroleums,  Oils,  and  Lubricants 

Respondents  will  be  Gulf  War 
veterans  who  served  in  units  during  the 
Gulf  War  deployment  that  were 
involved  in  the  acquisition,  distribution, 
and  use  of  petroleums,  oils,  and 
lubricants. 

Personnel  Deployed  on  Designated 
Deployments 

Respondents  will  be  former  members 
of  the  Armed  Services  (including  active 
and  reserve  component)  who  served 
during  designated  deployments. 
Personnel  will  be  surveyed  about  their 
perceptions  and  experiences  with 
Medical  Force  Protection,  Medical 
Surveillance,  and  health  support  during 
the  designated  deployment. 

Dated:  June  16, 1998. 
Patricia  L.  Toppings,  ^ 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-16435  Filed  6-19-98;  8:45  am] 

BIUMO  COOC  5000  04  M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  To  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  code  of  Federal  Regulations, 
which  implements  PubUc  Law  96-517. 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant  Beam 
Tech  Corporation  (hereafter  Beam 
Tech),  a  Texas  Corporation,  an  exclusive 
license  under  United  States  Patent 
Apphcation  Serial  No.  08/933,561  filed 
in  the  names  of  Jill  E.  Parker,  John  L 
Alls,  and  Johnathan  L.  Kiel  on 
September  19,  1997  for  a 
"Diazodenitrification  in  Manufacture  of 
Recombinant  Bacterial  Biosensors." 

The  Ucense  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days -from 
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the  date  of  publication  of  this  Notice. 
Information  concerning  the  application 
may  be  obtained,  on  request,  from  the 
same  addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Randy 
Heald,  Senior  Intellectual  P'roperty 
Coimsel,  Secretary  of  the  Air  Force, 
Office  of  the  General  Counsel,  SAF/ 
GCQ,  1501  Wilson  Blvd.,  Suite  805, 
Arlington,  VA  22209-2403,  Telephone 
(703)  696-9037. 
Bartwra  A.  Carmichael. 
Alternate  Air  Force  Federal  Register  Liaison 
Officer. 
|FR  Doc  98-16471  Filed  6-19-98;  8:45  am] 

BILUNQ  COOC  »10-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
21. 1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  D.C.  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt^MENTARY  INFORMATUN:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 


notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 
Hazel  Fieri. 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Early  Intervention  Program  for 
Infants  and  Toddlers  with  Disabilities 
(Part  C  of  the  Individuals  with 
Disabilities  Education  Act)  Self-Study 
Instrument. 

Frequency:  Every  3  or  4  years  f)er 
State,  based  on  the  monitoring  schedule. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  12. 
Burden  Hours:  3.360. 

Abstract:  Under  the  Early  Intervention 
Program  for  Infants  and  Toddlers  with 
Disabilities  (Part  C  of  the  Individuals 
with  Disabilities  Education  Act),  States 
are  required  to  maintain  and  implement 
a  Statewide,  comprehensive, 
coordinated,  multi  disciplinary, 
interagency  system  that  provides  early 
intervention  services  to  infants  and 
toddlers  with  disabilities  and  their 
families.  The  State's  lead  agency  for  Part 
C  is  responsible  for  the  monitoring  of 
programs  and  activities  within  the  State, 
and  the  Federal  government  must 
provide  technic^  assistance  to  States  to 


carry  out  their  Part  C  responsibilities. 
The  self  study  instrument  provides 
technical  guidance  to  the  State,  and  is 
also  used  for  Federal  and  State 
monitoring  of  the  Part  C  program. 

[FR  Doc.  98-16473  Filed  6-19-98;  8:45  am) 
MLUNO  COOC  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
21,  1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
informatioa  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington,  DC.  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  70a-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
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ir  the  deaf 
formation 
-877-8339 
istem  time, 


information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick }. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  acciirate;  (4)  how  might  the 
Depsutment  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  16, 1998. 

Hazel  Tien, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Evaluation  of  Effective  Adult 
Basic  Education  Programs  and  Practices. 

Frequency:  Three  (3)  times  per  year 
(May,  September,  and  December). 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  70. 
Burden  Hours:  618. 

Abstract:  The  U.S.  Department  of 
Education  has  been  working  with  State 
Directors  of  adult  education  and  local 
providers  to  dociunent  the  learning 
gains  of  adult  education  participants. 
Because  little  is  known  about  the 
effectiveness  of  adult  basic  education 
(ABE)  programs  for  first-level  learners, 
this  is  an  exploratory  study.  Hence,  we 
are  developing  measures  to  describe  the 
operational  and  instructional 
characteristics  of  ABE  programs  and  are 
testing  methods  of  measuring  outcomes. 
The  programs  participating  in  the  study 
were  selected  based  on  information 
collected  in  previous  case  studies  that 
had  evidence  of  good  instruction,  where 
teachers  had  been  trained  in  a  specific 
model  for  delivering  adult  education 
instruction,  and  where  there  was 
evidence  of  effective  program 
operations.  Respondents  are  program 
participants  who  voluntarily  enroll  in 
federally  funded  adult  basic  education 
classes. 

[FR  Doc.  98-16474  Filed  6-19-98;  8:45  am) 

BILUNO  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  22, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Daimy  Werfel,  Desk  Officer, 
IDepartment  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Oflice  Building  3. 
Washington,  D.C.  20202^651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-0196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 


need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  )une  16, 1998. 
Hazel  Fiera, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  1999  National  Household 
Education  Survey  (NHES:  99). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  107.155. 
Burden  Hours:  15,826. 

Abstract:  The  NHES:  99  will  be  a 
telephone  survey  of  households 
remeasuring  key  indicators  from  past 
NHES  surveys  related  to  such  topics  as 
Early  Childhood  Care  and  Program 
Participation,  Parent/Family 
Involvement  in  Education;  Youth  Civic 
Involvement,  and  Adult  Education. 
Respondents  will  be  parents  of  children 
from  birth  through  12th  grade,  youth 
enrolled  in  grades  6  through  12,  and 
adults  age  16  and  older  and  not  enrolled 
in  grade  12  or  below.  The  collection  will 
provide  information  on  the  National 
Household  Education  Goals  which 
pertain  to  school  readiness  (Goal  1), 
student  achievement  and  citizenship 
(Goal  3),  adult  fiteracy  and  lifelong 
learning  (Goal  6),  and  parental 
participation  (Goal  8),  and  the  U.S. 
Department  of  Education's  Strategic 
Plan  of  1998-2000. 

(PR  Doc.  98-16475  Filed  fr-19-98;  8:45  am] 

BILUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP98-69&-000] 

ANR  Pipeline  Company;  Notice  of 
Application 

June  16, 1998. 

Take  notice  that  on  June  5,  1998,  ANR 
Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit.  Michigan 
48243,  filed  an  application  pursuant  to 
Section  7(c)  of  the  Natiiral  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  for  authorization  to  utilize 
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additional  work  space  and  for  any  other 
authorization  deemed  necessary 
associated  with  a  pipeline  replacement 
project  in  Bolivar  County.  Mississippi, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  states  that  it  is  required  to 
replace  two  0.30  mile  segments  of  its 
Southeast  mainline  system  because  of 
increased  population  density  and  in 
order  to  satisfy  U.S.  Department  of 
Transportation  safety  regulations.  ANR 
states  that  in  order  to  accomplish  this 
replacement  construction,  it  will  have  to 
utilize  work  areas  which  may  not  have 
been  included  in  the  scope  of  the 
authorizations  for  the  facihties  when 
they  were  originally  certificated  and 
constructed.  Therefore,  ANR  requests 
the  temporary  use  of  work  space  in 
order  to  make  the  replacement.  ANR 
states  that  the  construction  will  be  done 
under  the  authority  of  Section  2.55  of 
the  Commission's  Regulations,  which 
authorizes  replacement  within  the 
existing  right-of-way. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  7. 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
EXZ  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  be  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandoimient  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  to  be 
represented  at  the  hearing. 
David  P.  Boergen. 
Acting  Secretary. 
|FR  Doc.  98-16477  Filed  6-19-98;  8:45  am) 

BHJJNQ  COOe  t717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  RP9ft-249-000  and  RP9»-250- 
000] 

Columbia  Gas  Transmission 
Corporation,  Columbia  Gulf 
Transmission  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

)une  16. 1998. 

Take  notice  that  on  June  11. 1998. 
Columbia  Gas  Transmission 
Corporation.  (Columbia  Transmission) 
and  Columbia  Gulf  Transmission 
Company  (Coltimbia  Gulf)  (collectively 
referred  to  as  Columbia),  tendered  for 
filing  as  part  of  their  FERC  Gas  Tariffs, 
Second  Revised  Volume  No.  1 ,  the 
following  pro  forma  tariff  sheets: 

Columbia  Gas  TransmiMioii  Corporation 

Pro  Forma  Fifth  Revised  Sheet  No.  171 
Pro  Forma  Third  Revised  Sheet  No.  185 
Pro  Forma  Fourth  Revised  Sheet  No.  197 
Pro  Forma  Third  Revised  Sheet  No.  208 
Pro  Forma  Fourth  Revised  Sheet  No.  217 
Pro  Forma  Second  Revised  Sheet  No.  223 
Pro  Forma  Fourth  Revised  Sheet  No.  261 
Pro  Forma  Second  Revised  Sheet  No.  463 
Pro  Forma  Original  Sheet  No.  463A 
Pro  Forma  Original  Sheet  No.  463B 

Columbia  Gulf  Transmisiion  Company 

Pro  Forma  Fourth  Revised  Sheet  No.  125 
Pro  Forma  First  Revised  Sheet  No.  287 
Pro  Forma  Original  Sheet  No.  288 
Pro  Forma  Original  Sheet  No.  289 
Pro  Forma  Original  Sheet  No.  290 

In  these  filings,  Columbia 
Transmission  and  Columbia  Gulf  are 
presenting  a  specific  proposal  to  permit 
the  negotiation  of  the  terms  and 
conditions  of  tariffed  services  to  provide 
a  specific  framework  within  which  the 
Commission  may  address  the  issue  of 
negotiated  terms  and  conditions.  In  this 
regard,  Columbia  states  that  the 
proposal  is  set  forth  in  the  format  of  pro 
forma  tariff  sheets  to  provide  the 
Commission  with  the  opportunity  to 
examine  Coliunbia's  proposal  without 
the  necessity  of  accepting  or  rejecting 
the  sheets  within  a  short  time  period. 
Columbia  is  not  filing  here  any  specific 
negotiated  arrangement.  Given  the 
natiue  of  the  proposal  and  as  explained 
in  greater  detail  in  its  "Statement  of 


Nature,  Reasons  and  Basis,"  Columbia 
requests  that  the  Commission  set  this 
filing  for  resolution  by  means  of  a 
technical  conference,  and  permit 
Columbia,  its  customers,  and  interested 
parties  an  opportimity  to  discuss  the 
issues  presented.  Columbia  further 
requests  that  the  technical  conference  be 
scheduled  no  earlier  than  120  days  from 
the  date  of  this  filing  to  permit 
Columbia  and  its  customers  to  meet 
informally  to  discuss  the  issues  raised 
by  the  filing. 

Coliunbia  further  states  that  the 
specific  proposal  contained  in  the  pro 
forma  tariff  sheets  defines  recourse  or 
standard  service  as  that  which  is 
provided  under  the  current  tariffs.  It 
also  lists  certain  non-negotiable  tariff 
provisions  as  well  as  the  procedures  for 
the  disclosure  and  implementation  of  an 
actual  negotiated  service  arrangement. 
The  procedures  are  consistent  with 
procedures  submitted  on  May  4.  1998 
by  the  American  Gas  Association.  As 
explained  in  greater  detail  in  the  filings, 
these  elements  of  the  proposal  address 
stated  concerns  about  the  continuing 
viability  of  recovu^e  services,  market 
power  and  undue  discrimination  in  the 
negotiated  terms  and  conditions 
context. 

Columbia  Transmission  and  Columbia 
Gulf  state  that  copies  of  its  filing  are 
available  for  inspection  at  its  offices  at 
12801  Fair  Lakes  Parkway.  Fairfax, 
Virginia;  2603  Augusta.  Suite  124, 
Houston.  Texas;  and  700  Thirteenth 
Street,  NW.  Suite  900.  Washington.  DC; 
and  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  with  the  Commission  and 
are  available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergera, 
Acting  Secretary. 
IFR  Doc.  98-16488  Filed  6-19-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-1 7-003] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Tariff  Filing 

June  16, 1998. 

Take  notice  that  on  Jxine  11, 1998, 
Oaupbin  Island  Gathering  Partners 
fDIGP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
June  12, 1998: 

Third  Revised  Sheet  No.  9 

DIG?  states  that  the  purpose  of  this 
filing  is  to  report  the  name  and  rate  of 
persons  that  DIG?  expects  to  begin 
receiving  service  at  negotiated  rates  on 
June  12. 1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen, 
Acting  Secretary. 

(FR  Doc.  98-16536  Filed  6-19-98;  8:45  am] 
BIUMO  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltst  Nos.  RP97-346-000,  TM97-3-24- 
000,  and  RP98-1 23-000] 

Equitrans,  LP.,  Notice  of  Informal 
Settlement  Conference 

June  16, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  Jime 
25,  1998.  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  EXZ,  20426,  for  the  purpose 
of  reviewing  the  draft  settlement 
documents  in  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 


defined  by  18  CFR  385.102  (b).  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Conunission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Irene  E.  Szopo  at  (202)  208-1602 
or  Robert  A.  Yoimg  at  (202)  208-5705. 
David  P.  Boergert, 
Acting  Secretary. 

(FR  Doc.  98-16482  Filed  06-19-98;  8:45  am) 
nujNO  cooc  (nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Deckel  No.  RP98-205-001] 

Granite  State  Gas  Transmission,  Inc., 
Notice  of  Compliance  Tariff  Filing 

)une  16,  1998. 

Take  notice  that  on  June  12. 1998. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute 
Original  Sheet  No.  336,  for  effectiveness 
on  May  1,  1998. 

According  to  Granite  State,  Substitute 
Original  Sheet  No.  336  is  submitted  in 
compliance  with  the  Commission's 
order  issued  May  28, 1998  in  Docket  No. 
RP98-205-000.  Granite  State  further 
states  that,  in  the  foregoing  order,  the 
Commission  accepted  tariff  sheets  filed 
by  Granite  State  proposing  a  surcharge 
on  its  rates  for  firm  and  interruptible 
transportation  services  to  recover  costs 
related  to  an  extension  of  a  lease  of  a 
pipeline  facility  from  Portland  Pipe  Line 
for  one  year,  from  May  1, 1998  to  April 
30,  1999. 

According  to  Granite  State,  when  it 
initially  filed  the  surcharge  tariff 
provision,  it  proposed  an  effective  date 
of  June  1,  1998;  later.  Granite  State  says 
that,  by  letter  on  May  7th,  it  requested 
that  the  surcharge  be  made  effective  on 
May  1  for  a  period  of  one  year, 
corresponding  with  the  terra  of  the 
extension  of  the  lease. 

Granite  State  further  states  that  the 
Commission  accepted  the  surcharge 
tariff  provision  for  effectiveness  on  May 
1, 1998,  and  Substitute  Original  Sheet 
No.  336  has  been  revised  to  reflect  the 
effectiveness  of  the  surcharge  as  of  May 
1,  1998,  for  one  year  ending  April  30, 
1999,  instead  of  May  31, 1999,  as 
originally  filed. 

Granite  State  also  states  that  copies  of 
its  filing  have  been  served  on  its  firm 
and  interruptible  customers  and  on  the 
regulatory  agencies  of  the  states  of 


Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  v«rill  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
David  P.  Boargen, 
Acting  Secretary. 
[FR  Doc  98-16486  Filed  6-19-98;  8:45  am] 

nuMQ  coot  (Tir-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 42-010] 

KN  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

June  16.  1998. 

Take  notice  that  on  June  12, 1998,  KN 
Interstate  Gas  Transmission  Co.  (KNI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voliune  No.  1- 
D,  the  following  tariff  sheets  to  be 
effective  November  1,  1997: 

Substitute  First  Revised  Sheet  No.  188 
Original  Sheet  No.  61A 

KNI  states  that  these  tariff  sheets  are 
being  filed  in  accordance  with  the 
Office  of  Pipehne  Regulation's  (OPR) 
letter  order  dated  May  29,  1998,  in  (KNI) 
Order  No.  587  proceeding  in  Docket 
Nos.  RP97-142-008  and  RP97-142-009. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

David  P.  Boerjers, 

Acting  Secretary. 

[FR  Doc.  98-16483  Filed  6-19-98;  8:45  ami 

BILUNO  COOC  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-602-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  16.  1998. 

Take  notice  that  on  June  9,  1998, 
NorAm  Gas  Transmission  Company 
(NGTJ.  525  Milam.  P.O.  Box  21734, 
Shreveport,  Louisiana  71151.  filed  in 
Docket  No.  CP98-602-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  operate  a  tap,  regulator, 
and  metering  facilities,  located  in 
Poinsett  County,  Arkansas,  under  NGT's 
blanket  certificate  issued  in  Docket  Nos. 
CP82-384-0G0  and  CP82-384-001, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  operate  a  1-inch  tap 
and  1-inch  regulator  on  Line  JM-25, 
located  in  Section  29.  Township  11 
North.  Range  7  East,  located  in  Poinsett 
County,  Arkansas.  NGT  states  that  these 
facilities  were  constructed  under 
Section  311  of  the  Natural  Gas  Policy 
Act  and  Subpart  B,  Part  284  of  the 
Commission's  Regulations  and  are 
necessary  to  provide  increased  service 
to  the  rural  distribution  system  of  Arkla, 
a  distribution  division  of  NorAm  Energy 
Corporation  (Arkla). 

NGT  states  that  the  totai  estimated 
increased  volumes  to  be  delivered 
through  this  new  tap  are  approximately 
1,000  MMBtu  aimually  and  10  MMBtu 
on  a  peak  day.  NGT  declares  that  the 
total  costs  are  estimated  at  $2,032  and 
Arkla  will  reimburse  NGT  an  estimated 
$1,600  of  those  costs. 

Any  person  or  the  Commission's  stafi' 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravra 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
♦he  Natural  Gas  Act. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-16485  Filed  6-19-98;  8:45  am) 

BtLUNQ  C006  CMT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP98-599-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

June  16,  1998. 

Take  notice  that  on  June  8, 1998, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68103-0330,  filed  in 
Docket  No.  CP98-599-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  five  small 
volume  measuring  stations  (farm  taps) 
located  in  Nebraska,  under  Northern's 
blanket  certificate  issued  in  Docket  No 
CP82-401-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  all  five  end-users 
have  requested  the  removal  of  the 
measuring  stations  from  their  property. 
The  Nebraska  counties  involved  with 
the  abandonment  are  Butler,  Gage  and 
Lancaster. 

Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  proposed  changes 
without  detriment  or  disadvantage  to 
Northern's  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  Instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  em  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
David  P.  Boer^en, 
Acting  Secretary. 

[FR  Doc.  98-16478  Filed  6-19-98;  8:45  ami 
BiLLMa  COOC  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-601-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

June  16,  1998. 

Take  notice  that  on  Jime  9. 1998. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP98-601-000  a  request  pursuant  to 
Sections  157.205, 157.211  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  authorization 
to  construct  and  operate  approximately 
2.8  miles  of  6-inch  loop  line  on  its 
Moscow  Lateral  in  Whitman  County, 
Washington  and  to  upgrade  its  Moscow 
Meter  Station  in  Latah  Coimty,  Idaho  to 
better  accommodate  existing  firm 
service  delivery  obligations  to  The 
Washington  Water  Power  Company, 
imder  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82-443-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  partially  loop 
the  existing  4-inch  Moscow  Lateral  in 
Whitman  County,  Washington  with  2.8 
miles  of  6-inch  pipeline,  which 
Northwest  states  will  increase  the 
maximum  design  capacity  of  the 
Moscow  Lateral  from  approximately 
8,200  Dth  per  day  to  approximately 
9,800  Dth  per  day. 

Northwest  also  proposes  to  upgrade 
the  Moscow  Meter  Station  by  removing 
the  two  existing  2-inch  regulators,  the 
two  existing  4-inch  orifice  meters  and 
the  existing  4-inch  outlet  piping  and 
appurtenances,  and  installing  as 
replacement  facilities  two  new  4-inch 
regulators,  two  4-inch  control  valves, 
two  new  6-inch  orifice  meters,  a  new 
relief  valve  and  new  6-inch  outlet 
piping  and  appurtenances.  Northwest 
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states  that  as  a  result  of  this  upgrade,  the 
maximum  design  capacity  of  the  meter 
station  will  increase  from  approximately 
3,200  Dth  per  day  to  approximately 
12,000  Dth  per  day  at  150  psig. 

Northwest  states  that  the  estimated 
cost  of  constructing  the  proposed  loop 
line  is  approximately  $1,447,517  and 
the  estimated  cost  of  upgrading  the 
Moscow  Meter  Station  is  approximately 
$197,100. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergere, 
Acting  Secretary. 
[FR  Doc.  98-16479  Filed  6-19-98;  8:45  am) 

BILUNO  CODE  fT^^-0^-^» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-697-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanitet 
Authorization 

)une  16,  1998. 

Take  notice  that  on  June  5, 1998, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP98-597-000  a  request  pursuant  to 
Sections  157.205,  157.211  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  approval  to 
partially  abandon  facilities  at  the  Soda 
Springs  Meter  Station  in  Caribou 
County,  Idaho,  and  to  construct  and 
operate  upgraded  replacement  facilities 
at  this  station  to  accommodate  a  request 
for  additional  delivery  capabilities 
under  authorized  transportation 
agreements  with  Intermountain  Gas 
Company's  affiliate,  IGI  Resources,  Inc., 
under  Northwest's  blanket  certificate 


issued  in  Docket  No.  CP82-433-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  upgrade  the 
Soda  Springs  Meter  Station  by  removing 
the  four  2-inch  regulators,  one  4"  x  8" 
relief  valve  and  appurtenances  and 
inslhlling  two  new  3-inch  regulators 
(with  50  percent  trim),  a  6"  x  8"  relief 
value  and  appurtenances.  Northwest 
states  that  as  a  result  of  this  upgrade,  the 
maximimi  design  capacity  of  the  meter 
station  will  increase  from  12,087  Dth 
per  day  at  350  psig  to  approximately 
17,432  Dth  per  day  at  400  psig.  The  total 
cost  of  the  proposed  facility 
replacement  is  estimated  to  be 
approximately  $58,100,  which  will  be 
reimbursed  by  Intermountain. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  regulation  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-16480  Filed  6-18-98;  8:45  am) 

BtLUNO  CODE  C/IT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-248-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

June  16, 1998. 

Take  notice  that  on  June  10, 1998, 
Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  July  11, 
1998: 

First  Revised  Sheet  No.  16 


Seventh  Revised  Sheet  No.  24 
F6urth  Revised  Sheet  No.  104 
Fourth  Revised  Sheet  No.  108 
Seventh  Revised  Sheet  No.  200 
Sixth  Revised  Sheet  No.  242 
Fourth  Revised  Sheet  No.  274 
Original  Sheet  No.  274-A 
Fourth  Revised  Sheet  No.  275 
Second  Revised  Sheet  No.  276 
Third  Revised  Sheet  No.  277 
Second  Revised  Sheet  No.  278 
Original  Sheet  No.  278-A 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  changes  to  the 
way  in  which  it  awards  available 
capacity.  Section  25  of  the  General 
Terms  and  Conditions  of  Northwest's 
tariff,  "Right  of  First  Refusal;  Posting  of 
Available  Capacity,"  currently  pertains 
only  to  capacity  that  becomes  available 
under  expiring  or  terminating 
agreements.  Proposed  Section  25,  which 
is  now  entitled  "Available  capacity," 
has  been  revised  and  expanded  to 
establish  a  new  procedure  for  posting, 
bidding  and  awarding  unsubscribed 
capacity  instead  of  awarding  such 
capacity  on  a  first-come,  first-served 
basis.  Section  25  also  has  been 
expanded  to  estabUsh  the  procedures 
Northwest  will  use  to  reserve  capacity 
for  future  expansion  projects. 
Corresponding  changes  also  have  been 
made  to  related  tariff  sheets. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-16487  Filed  6-19-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2S79-0001 

Ptttsfield  Hydropower  Company  Inc.; 

Notice  of  Withdrawal 

Jnue  16. 1998. 

Take  notice  that  on  June  11, 1998. 
Pittsfield  Hydropower  Company  Inc., 
tendered  for  filing  a  Notice  of 
Withdrawal  of  its  filing  made  on  April 
20,  1998,  in  docket  No.  ER98-25 79-000. 

Copies  of  the  notice  of  withdrawal  is 
being  served  upon  Public  Service 
Company  of  New  Hampshire  and  the 
New  Hampshire  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  216  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.216).  All  such  motions 
and  protests  should  be  filed  on  or  before 
June  26, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  p)arties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-16535  Filed  6-19-98;  8:45  ami 

WUJNQ  CODE  (717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-^8-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

June  16, 1998. 

Take  notice  that  on  June  12, 1998, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  April  30,  1998: 

Substitute  Third  Revised  Sheet  No.  5 
Substitute  Third  Revised  Sheet  No.  6 
Substitute  First  Revised  Sheet  No.  6A 
Substitute  First  Revised  Sheet  No.  7 
Substitute  Second  Revised  Sheet  No.  8 
Substitute  Third  Revised  Sheet  No.  9 


Second  Revised  Sheet  No.  10 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  show  the 
legend,  names  of  areas,  fields,  receipt 
and  delivery  points  and  other  points  of 
reference  reflected  on  Williston  Basin's 
system  maps  in  a  legible  format,  in 
accordance  with  the  Commission's  May 
28,  1998,  Letter  Order. 

Any  person  desiring  to  protest  this 
fihng  should  file  a  protest  with  the  ♦ 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergera. 
Acting  Secretary. 
[FR  Doc.  98-16484  Filed  6-19-98;  8:45  am] 

BIUJNQ  COOE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-310d-O0C,  et  al.] 

Rocky  Mountain  Natural  Gas  & 
Electric,  L.O.C.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

June  15, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Rocky  Mountain  Natural  Gas  & 
Electric,  L.L.C 

(Docket  No.  ER98-3 108-000) 

Take  notice  that  on  June  10, 1998, 
Rocky  Mountain  Natural  Gas  *  Electric 
L.L.C.,  amended  the  notice  of  filing 
dated  January  22, 1998,  for  Waivers, 
Blanket  Approvals,  and  Order 
Approving  Rate  Schedule  for  an  Electric 
License.  Rocky  Moimtain  Natural  Gas  k 
Electric  L.L.C.,  seeks  approval  of  an 
initial  rate  schedule,  to  be  effective  60 
days  after  the  date  of  filing,  or  the  date 
the  Commission  issues  an  order  in  this 
proceeding. 

In  its  filing,  Rocky  Mountain  Natural 
Gas  &  Electric  L.L.C,  states  that  the 
rates  included  in  the  above-mentioned 
Service  Agreement  are  Rocky  Mountain 
Natural  Gas  &  Electric  L.L.C.'s  rates  and 
requests  in  the  compliance  filing  to 
FERC  Order  No.  888-A. 


Comment  date:  Jvme  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Carolina  Power  &  Light  Company 

(Docket  No.  ER98-3279-0001 

Take  notice  that  on  June  10, 1998. 
Carolina  Power  k  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customer:  Avista  Energy, 
Inc.;  and  a  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  PP4L.  Inc.  Service  to  each 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Oj)en  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  June  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Pool 

(Docket  No.  ER9&-3281-0001 

Take  notice  that  on  June  10, 1998,  the 
New  England  Power  Pool  (NEPOOL  or 
Pool).  Executive  Committee  filed  a 
request  for  termination  of  membership 
in  NEPOOL,  with  a  retroactive  date  of 
June  1,  1998,  of  Federal  Energy  Sales. 
Inc.,  (Federal  Energy).  Such  termination 
is  pursuant  to  the  terms  of  the  NEPOOL 
Agreement  dated  September  1, 1971,  as 
amended,  and  previously  signed  by 
Federal  Energy.  The  New  England 
Power  Pool  Agreement,  as  amended  (the 
NEPOOL  Agreement),  has  been 
designated  NEPOOL  EPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  Federal  Energy  with  a 
,  retroactive  date  of  June  1,  1998,  would 
relieve  this  entity,  at  its  request,  of  the 
obligations  and  responsibilities  of  Fool 
membership  and  would  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  remove  Federal  Energy 
from  membership  in  the  Pool.  Federal 
Energy  has  not  received  any  energy 
related  services  (such  as  scheduling, 
transmission,  capacity  or  energy 
services)  under  the  NEPOOL 
Agreement. 

Comment  date:  June  30. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Pool 

[Docket  No.  ER98-3282-0001 

Take  notice  that  on  Jime  10, 1998,  the 
New  England  Power  Pool  (NEPOOL). 
Executive  Committee  submitted 
materials  relating  to  the  financial 
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seciirity  and  payment  provisions  of  the 
restated  and  amended  New  England 
Power  Pool  Agreement.  The  Executive 
Committee  requests  that  the  late 
payment  provisions  be  permitted  to 
become  effective  July  1, 1998. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  participants  in  the  New 
England  Power  Pool,  and  the  New 
England  state  governors  and  regulatory 
commissions. 

Comment  date:  June  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER98-3283-OOOJ 

Take  notice  that  on  June  10, 1998,  The 
Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  Entergy  Power  Marketing 
Corp.,  as  a  customer  under  the  terms  of 
Dayton's  Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  this  filing  were  served 
upon  Entergy  Power  Marketing  Corp., 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  June  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  k  Light  Company 

[Docket  No.  ER98-3284-000] 

Take  notice  on  June  10,  1998,  Florida 
Power  &  Light  Company  (FPL),  filed 
Service  Agreements  with 
Commonwealth  Edison  Company, 
Energy  2000  Power  Services,  Northeast 
Energy  Services,  Inc.,  PacificCorp  Power 
Marketing,  Inc.,  and  Avista  Energy,  Inc., 
for  service  pursuant  to  Tariff  No.  1,  for 
Sales  of  Power  and  Energy  by  Florida 
Power  &  Light.  In  addition,  FPL  filed 
Service  Agreements  with 
Commonwealth  Edison  Company, 
Entergy  Services,  Inc.,  Northeast  Energy 
Services,  Inc.,  PacifiCorp  Power 
Marketing,  Inc.,  Oglethorpe  Power 
Corporation,  Southern  Company 
Services,  Inc.,  Tennessee  Valley 
Authority,  Aquila  Power  Corporation, 
Avista  Energy,  Inc.,  Eru-on  Power 
Marketing,  Inc.,  Koch  Energy  Trading, 
Inc.,  LG&E  Energy  Marketing,  Inc.. 
Tractebel  Energy  Marketing,  Inc.,  and 
Williams  Energy  Services  Company  for 
service  pursuant  to  FPL's  Market  Based 
Rates  Tariff.  FPL  requests  that  the 
Service  Agreements  be  made  effective 
on  May  14,  1998. 


Comment  date:  June  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ameren  Services  Company,  as  Agent 
for  Union  Electric  Company  and 
Central  Illinois  Public  Service 
Company 

(Docket  No.  ER9&-3285-000) 

Take  notice  that  on  June  10,  1998, 
Ameren  Services  Company  (Ameren 
Services),  as  agent  for  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company  (collectively 
identified  as  the  Ameren  Companies) 
tendered  for  filing  a  proposed  Market 
Based  Rate  Power  Sales  Tariff  (the 
Tariff)  under  which  it  proposes  to 
engage  in  the  sales  of  electricity  at 
market -based  rates  on  behalf  of  the 
Ameren  Companies.  Ameren  Services 
has  asked  that  the  Tariff  be  permitted  to 
become  effective  on  June  11,  1998. 
Ameren  Services  proposes  that  the 
Tariff  supersede  a  Market-Based  Rate 
Power  Sales  Tariff  previously  filed  by 
Union  Electric  Company  in  Docket  No. 
ER96-3664-000. 

Comment  date:  June  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-3  2  86-000] 

Take  notice  that  on  Jime  10, 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Market  Based  Service 
Agreement  between  RG&E  and  Plum 
Street  Enterprises  Inc.  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  term 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule,  Original  Volume  No.  3 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER97-3553- 
000  (80  FERC1 61,284  (1997)). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
June  4,  1998,  for  Plum  Street  Enterprises 
Inc.,  Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  June  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Upper  Peninsula  Power  Company 

[Docket  No.  ER98-3287-OOOJ 

Take  notice  that  on  June  10, 1998, 
Upper  Peninsula  Power  Company 
(UPPCo),  tendered  for  filing  an  Electric 
Service  Agreement  dated  as  of  August  7, 
1996  between  UPPCo,  and  Wisconsin 
Pubhc  Service  Corporation  (WPSC)  (the 
Agreement),  and  a  Service  Agreement 


for  Non-Firm  Point-to-Point 
Transmission  Service  under  UPPCo 's 
open  access  transmission  tariff  that  may 
be  utilized  for  delivery  of  capacity  and/ 
or  energy  sold  under  the  Agreement  to 
WPSC.  UPPCO  has  proposed  to  make 
the  Agreement  and  the  transmission 
service  agreement  effective  on  July  15, 
1997. 

Comment  date;  June  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-3  2 88-000) 

Take  notice  that  on  June  10, 1998, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  an 
unexecuted  Purchase  and  Sales 
Agreement  between  Louisville  Gas  and 
Electric  Company  and  Amoco  Energy 
Trading  Corporation  under  Rate  GSS. 

Comment  date:  May  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-3289-000I 

Take  notice  that  on  June  10,  1998, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  an  • 

unexecuted  Sales  Agreement  between 
Louisville  Gas  and  Electric  Company 
and  Ameren  Service  Company  under 
Rate  GSS. 

Comment  date:  June  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end'of  this  notice. 

12.  Alliant  Services,  Inc. 

[Docket  No.  ER98-3290-O001 

Take  notice  that  on  June  10, 1998, 
Alliant  Services,  Inc.  (Alliant),  on  behalf 
of  Interatate  Power  Company  (IPC)  and 
lES  Utilities.  Inc.  (lES),  tendered  for 
filing  a  Negotiated  Capacity  Transaction 
(Agreement)  between  IPC  and  lES  for 
the  period  May  15,  1998  through 
October  31, 1998.  The  Agreement  was 
negotiated  to  provide  service  under  the 
lEC  System  Coordination  and  Operating 
Agreement  among  lES  Utilities,  Inc., 
Interstate  Power  Company,  Wisconsin 
Power  &  Light  Company  and  Alliant. 

Comment  date:  June  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Alliant  Services,  Inc. 

(Docket  No.  ER98-3291-000) 

Take  notice  that  on  June  10, 1998, 
Alliant  Services,  Inc.  (Alliant)  on  behalf 
of  Interstate  Power  Company  (IPC)  and 
lES  Utilities,  Inc.  (lES),  tendered  for 
filing  a  Negotiated  Capacity  Transaction 
(Agreement)  between  IPC  and  lES  for 
the  period  May  15,  1998  through 
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October  31,  1998.  The  Agreement  was 
negotiated  to  provide  service  under  the 
lEC  System  Coordination  and  Operating 
Agreement  among  lES  Utilities.  Inc., 
Interstate  Power  Company.  Wisconsin 
Power  4  Light  Company  and  Alliant. 

Comment  date:  June  30.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Alliant  Services,  Inc. 

[Docket  No.  ER9»-3292-000| 

Take  notice  that  on  June  10, 1998. 
Alliant  Services,  Inc.  (Alliant)  on  behalf 
of  Interstate  Power  Company  (IPC)  and 
Wisconsin  Power  &  Light  Company 
(WPL),  tendered  for  filing  a  Negotiated 
Capacity  Transaction  (Agreement) 
between  IPC  and  WPL  for  the  period 
August  1, 1998  through  October  31, 
1998.  The  Agreement  was  negotiated  to 
provide  service  under  the  lEC  System 
Coordination  and  Operating  Agreement 
among  IBS  Utilities,  Inc.,  Interstate 
Power  Company,  Wisconsin  Power  * 
Light  Company  and  Alliant. 

Comment  date:  June  30.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Alliant  Services,  Inc. 

(Docket  No.  ER9S-3293-000] 

Take  notice  that  on  June  10, 1998, 
Alliant  Services,  Inc.  (Alliant),  on  behalf 
of  Interstate  Power  Company  (IPC)  and 
Wisconsin  Power  &  Light  Company 
[WPL).  tendered  for  filing  a  Negotiated 
Capacity  Transaction  Agreement 
(Agreement)  between  IPC  and  WPL  for 
the  period  May  1,  1998  through  July  31, 
1998.  The  Agreement  was  negotiated  to 
provide  service  under  the  EC  System 
Coordination  and  Operating  Agreement 
among  lES  Utilities,  Inc.,  Interstate 
Power  Company,  Wisconsin  Power  k 
Light  Company  and  Alliant. 

Alliant  has  served  copies  of  this  filing 
to  the  Iowa  Utilities  Board,  Minnesota 
Public  Utilities  Commission,  the  Public 
Services  Conmiission  of  Wisconsin  and 
the  Illinois  Commerce  Commission. 

Comment  date:  June  30. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boer^ors, 

Acting  Secretary. 

(PR  Doc.  98-16476  Filed  6-19-98;  8:45  am) 

BIUJNO  cooc  cnr-oi-M 

DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

)une  17, 1998. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552B: 
AGENCY  HO(.0(NG  MEETINQ:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TME:  June  24,  1998,  10:00  a.m. 

PtJkCE:  Room  2C,  888  First  Street.  N.E., 

Washington.  D.C  20426. 

status:  Open. 

MATTERS  TO  BE  CONSiOERED:  Agenda. 

*  Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Acting  Secretary, 
Telephone  (202)  208-0400.  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

CONSENT  AGENDA— HYDRO 

701ST  MEETING— JUNE  24. 1998 

REGULAR  MEETING  (10:00  AM.) 

CAH-1. 

IXXXErVi  P-2310,  094,  PACIFIC  GAS  It 
ELECTRIC  COMPANY 
CAH-2. 

OMITTED 
CAH-3. 
DOCKET»  P-2530,  019.  CENTRAL  MAINE 

POWER  COMPANY 
OTHER#S  P-2531,  023,  CENTRAL  MAINE 
POWER  COMPANY 
CAH-4. 

OMITTED 
CAH-5. 

DOCKET*  P-10856.  003.  UPPER 
PENINSULA  POWER  COMPANY     . 
CAH-6. 
OMITTED 


CONSENT  AGENDA— ELECTRIC 

CAE-1. 

DOCKET*  ER98-917,  000,  SOUTHWEST 
RESERVE  SHARING  GROUP 
CAE-2. 

DOCKET*  ER98-2783,  000,  BRIDGEPORT 
ENERGY  LL.C. 
CAE-3. 

OMITTED 
CAE-4. 

DOCKET*  ER98-2878.  COO,  ORMOND 
BEACH  POWER  GENERATION.  LLC 
CAE-5. 

DOCKET*  EL98-39.  OOO,  WESTERN 
KENTUCKY  ENERGY  CORPORATION, 
WESTERN  KENTUCKY  LEASING 
CORPORATION  AND  WKE  STATION 
TWO  INC 

aTHER»S  ER98-2568.  000,  WKE 
STATION  TWO  INC 

ER98-2569.  000.  WESTERN  KENTUCKY 
ENERGY  CORPORATION 

ER98-2684.  000,  LG4E  ENERGY 
MARKETING,  INC..  WESTERN 
KENTUCKY  ENERGY  CORPORATION 
AND  WKE  STATION  TWO  INC 
CAE-6. 

DOCKET*  ER98-2752.  000.  WISCONSIN 
POWER  &  UGHT  COMPANY 
CAB-7. 

DOCKET*  ER98-2731,  000.  PORTLAND 

GENERAL  ELECTRIC  COMPANY 
OTHER»S  ER98-2791.  000.  ARIZONA 
PUBUC  SERVICE  COMPANY 
CAE-8. 

DOCKET*  ER98-2773.  000.  CALIFORMA 

POWER  EXCHANGE  CORPORATION 
OTHER»S  ER98-2774,  000.  CAUFORNIA 

POWER  EXCHANGE  CORPORATION 
ER98-2775.  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2778,  000.  CAUFORNLA  POWER 

EXCHANGE  CORPORATION 
ER98-2779.  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2792,  000.  CAUTORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2793,  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2794,  000,  CAUFORNLA  POWER 

EXCHANGE  CORPORATION 
ER98-2795.  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2796,  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2797.  000,  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2798.  000,  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2799,  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2800.  000,  CALIFORNL^  POWER 

EXCHANGE  CORPORATION 
ER98-2801 ,  000,  CAUFORNLA  POWER 

EXCHANGE  CORPORATION 
ER98-2802,  000,  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2803.  000,  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2804,  000,  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
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ER98-2805,  000,  CALIFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2806.  000.  CALIFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2810,  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-28n.  000.  CALIFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2812.  000,  CALIFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2813.  000.  CALIFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2814.  000,  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2815.  000,  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2816.  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2817,  000,  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2818,  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2819,  000,  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2820,  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2821.  000,  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2822.  000.  CALIFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2823.  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2824.  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER9&-2825.  000.  CALIFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2826,  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER9&-2827,  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2828,  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2829,  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2830,  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2831.  000.  CAUFORNL^  POWER 

EXCHANGE  CORPORATION 
ER98-2832.  000,  CALIFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2833.  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2834.  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2835.  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2836.  000.  CAUFORNL\  POWER 

EXCHANGE  CORPORATION 
ER98-2837.  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2838.  000,  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER9S-2839,  000,  CAUFORMA  POWER 

EXCHANGE  CORPORATION 
ER98-2840.  000,  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2841.  000.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER98-2842,  000,  CAUFORNIA  POWER 

EXCHANGE  CXDRPORATION 
CAE-9. 

DOCKET*  ER98-2680.  000,  DUKE 

ENERGY  MOSS  LANDING  LLC 
OTHER#S  ER98-2681.  000,  DUKE 

ENERGY  MORRO  BAY  LLC 


ER9&-2682,  000.  DUKE  ENERGY 

OAKLAND  LLC 
CAE-10. 

DOCKET#.  OA97-25,  000,  NORTHERN 

STATES  POWER  COMPANY 

(MINNESOTA)  AND  NORTHERN 

STATES  POWER  COMPANY 

(WISCONSIN) 
OTHERtS  EL98-40.  000,  NORTHERN 

STATES  POWER  COMPANY 

(MINNESOTA)  AND  NORTHERN 

STATES  POWER  COMPANY 

(WISCONSIN) 
ER98-1890.  000,  NORTHERN  STATES 

POWER  COMPANY  (MINNESOTA)  AND 

NORTHERN  STATES  POWER 

COMPANY  (WISCONSIN) 
ER98-2060,  000,  NORTHERN  STATES 

POWER  COMPANY  (MINNESOTA)  AND 

NORTHERN  STATES  POWER 

COMPANY  (WISCONSIN) 
OA97-606.  000.  NORTHERN  STATES 

POWER  COMPANY  (MINNESOTA)  AND 

NORTHERN  STATES  POWER 

COMPANY  (WISCONSIN) 
CAE-11. 

DOCKET*  OA97-572,  000,  EASTON 

UnUTIES  COMMISSION 
OTHER#S  OA97-577,  000.  DIXIE 

ESCALANTE  RURAL  ELECTRIC 

ASSOCIATION.  INC. 
OA97-582.  000.  CITIES  OF  ANAHEIM, 

AZUSA.  BANNING.  COLTON  AND 

RIVERSIDE.  CAUFORNL\ 
OA97-603.  000,  VALLEY  ELECTRIC 

ASSOQATION,  INC. 
OA97-711,  000,  SALUDA  RIVER 

ELECTRIC  COOPERATIVE.  INC 
OA97-717.  000.  IDAHO  COUNTY  LIGHT 

&  POWER  COOPERATIVE 

ASSOQATION,  INC. 
OA97-723.  000.  LYON  RURAL  ELECTRIC 

COOPERATIVE 
OA98-1,  000,  FALL  RIVER  RURAL 

ELECTRIC  COOPERATIVE,  INC. 
OA98-7.  000,  NORTHERN  CALIFORNL^ 

POWER  AGENCY 
OA98-8.  000.  NORTH  WEST  RURAL 

ELECTRIC  COOPERATIVE 
OA98-9.  000,  MINNKOTA  POWER 

COOPERATIVE.  INC. 
OA98-10.  000,  NORTHERN  UGHTS,  INC 
OA98-11,  000.  KANDIYOHI 

COOPERATIVE  ELECTRIC  POWER 

ASSOQATION 
OA98-13.  000,  CITY  UTIUTIES  OP 

SPRINGFIELD.  MISSOURI 
CAE-12. 

DOCKET*  ER97-1523,  000,  CENTRAL 

HUDSON  GAS  &  ELECTRIC 

CORPORATION,  CONSOLIDATED 

EDISON  COMPANY  OF  NEW  YORK, 

INC.  AND  LONG  ISLAND  UGHTING 

COMPANY,  ET  AL. 
OTHER#S  OA97-470,  000,  CENTRAL 

HUDSON  GAS  &  ELECTRIC 

CORPORATION.  ONSOLIDATED 

EDISON  COMPANY  OF  NEW  YORK. 

INC.  AND  LONG  ISLAND  UGHTING 

COMPANY,  ET  AL. 
CAE-13. 

DOCKET*  ER92-323.  000.  APPALACHL\N 

POWER  COMPANY 
OTHER«S  ER92-324.  000,  APPALACHIAN 

POWER  COMPANY 
CAE-14. 


DOCKET*  EC98-35.  000.  NEW  ENGLAND 

POWER  COMPANY  AND  USGEN  NEW 

ENGLAND,  INC 
CAE-15. 

DOCKET*  ER93-471 ,  000,  CLEVELAND 

ELECTRIC  ILLUMINATING  COMPANY 
CAE-16. 

DOCKET*  ER98-2624.  000.  DUKE 

ENERGY  NEW  SMYRNA  BEACH 

POWER  COMPANY  LTD.,  LLP. 
CAE-17. 
DOCKET*  OA96-114,  000.  GPU  SERVICE 

CORPORATION 
CAE-18.  OMITTED 
CAE-19. 

DOCKET*  ER98-2668,  000.  DUKE 

ENERGY  MOSS  LANDING  LLC 
OTHER«S  ER98-2669,  000.  DUKE 

ENERGY  OAKLAND,  LLC 
ER98-2785.  000.  PAQFIC  GAS  k 

ELECTRIC  COMPANY 
CAE-20. 

DOCKET*  ER97-4691,  000,  MONTAUP 

ELECTRIC  COMPANY 
OTHER*S  ER98-861,  000,  MONTAUP 

ELECTRIC  COMPANY 
CAE-21. 

DOCKET*  ER96-371 ,  000,  CLEVELAND 

ELECTRIC  ILLUMINATING  COMPANY 
OTHER*S  ER95-1295.  000,  MARKET 

RESPONSIVE  ENERGY.  INC 
CAE-22. 

DOCKET*  ER98-1106,  000.  NEW 

ENGLAND  POWER  COMPANY, 

BANGOR  HYDRO-ELECTRIC 

COMPANY,  BOSTON  EDISON 

COMPANY  AND  CENTRAL  MAINE 

POWER  COMPANY,  ET  AL 
CAE-23. 

OMITTED 
CAE-24. 
DOCKET*  ER97-852,  001,  ONTARIO 

HYDRO  INTERCONNECTED  MARKETS 

INC. 
CAE-25, 

DOCKET*  EL98-32,  000,  UTAH 

ASSOQATED  MUNIQPAL  POWER 

SYSTEMS  V.  PAQFICORP 
CAE-26. 
DOCKET*  EL98-18.  000,  ENTERGY 

SERVICES,  INC 
CAE-27. 

DOCKET*  OA97-408.  003.  AMERICAN 

ELECTRIC  POWER  SERVICE  CORPORA- 
TION, APPALACHIAN  POWER 

COMPANY  AND  COLUMBUS 

SOUTHERN  POWER  COMPANY.  ET  AL 
OTHER»S  OA97-117,  003  ALLEGHENY 

POWER  SERVICE  CORPORATION, 

ONONGAHELA  POWER  COMPANY. 

THE  POTOMAC  EDISON  COMPANY 

AND  WEST  PENN  POWER  COMPANY 
OA97-125,  003,  CENTRAL  HUDSON  GAS 

&  ELECTRIC  CORPORATION 
OA97-126,  003,  ILUNOIS  POWER 

COMPANY 
OA97-158,  003.  NL\GARA  MOHAWK 

POWER  CORPORATION 
OA97-216.  003,  WISCONSIN  ELECTRIC 

POWER  COMPANY 
OA97-278.  003,  NEW  YORK  STATE 

ELECTRIC  &  GAS  CORPORATION 
OA97-279,  003,  CONSOUDATED  EDISON 

COMPANY  OF  NEW  YORK.  INC. 
OA97-284.  003.  NORTHEAST  UTILITIES 

SERVICE  COMPANY.  CONNECTICUT 
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UGHT  &  POWER  COMPANY  AND 
HOLYOKE  WATER  POWER  COMPANY. 
ETAL 

OA97-313.  003.  MTOAMERICAN  ENERGY 
COMPANY 

OA97-4n.  003.  PACinCORP 

OA97-430.  003.  EL  PASO  ELECTRIC 
COMPANY 

OA97-431,  003.  BOSTON  EDISON 
COMPANY 

OA97-434.  003.  CONSUMERS  ENERGY 
COMPANY 

OA97-439.  001,  V1RGINL\  ELECTRIC  AND 
POWER  COMPANY 

OA97^42,  002.  NORTHEAST  UTILITIES 
SERVICE  COMPANY.  CONNECTICUT 
UGHT  *  POWER  COMPANY  AND 
HOLYOKE  WATER  POWER  COMPANY. 
ETAL. 

OA97-445.  003,  SOUTHERN  CALIFORNIA 
EDISON  COMPANY 

OA97-449.  003.  PUGET  SOUND  ENERGY. 
INC. 

OA97-459.  003.  COMMONWEALTH 
EDISON  COMPANY  AND  COMMON- 
WEALTH EDISON  COMPANY  OF 
INDL\NA.  INC. 

OA97-630.  002.  NORTHEAST  UTILITIES 
SERVICE  COMPANY.  ONNECTICUT 
UGHT  &  POWER  COMPANY  AND 
HOLYOKE  WATER  POWER  COMPANY. 
ETAL 

CONSENT  AGENDA— GAS  AND  OIL 

CAG-1. 

DOCKET*  RP97-344.  009.  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-2. 

DOCKET*  RP98-1 55.001.  GRANITE 

STATE  GAS  TRANSMISSION.  INC 
OTHER#S  RP98-155,  002,  GRANITE 
STATE  GAS  TRANSMISSION,  INC 
TM9e-3-^.  001,  GRANITE  STATE  GAS 

TRANSMISSION.  INC 
TM9ft-4-*.  000.  GRANITE  STATE  GAS 
TRANSMISSION.  INC 
CAG-3. 

DOCKET*  RP98-232.  000.  NATIONAL 
FUEL  GAS  SUPPLY  CORPORATION 
CAG-4. 

DOCKET*  RP9&-234,  000.  CNG 

TRANSMISSION  CORPORATION 
OTHER#S  RP97^06.  012,  CNG 

TRANSMISSION  CORPORATION 
RP98-91.  004.  CNG  TRANSMISSION 

CORPORATION 
RP98-91.  005,  CNG  TRANSMISSION 

CORPORATION 
RP98-91.  006,  CNG  TRANSMISSION 

CORPORATION 
RP98-103,  003.  CNG  TRANSMISSION 

CORPORATION 
RP98-234.  001.  CNG  TRANSMISSION 

CORPORATION 
RP98-234.  002.  CNG  TRANSMISSION 
CORPORATION 
CAG-5. 

DOCKET*  RP9»-236.  000,  DISCOVERY 
GAS  TRANSMISSION  LLC 
CAG-6. 

DOCKET*  RP98-237,  000,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-7. 

DOCKET*  RP9a-239,  000.  DESTIN 
PIPEUNT  COMPANY,  LLC 
CAG-8. 


DOCKET*  GT98-45.  000.  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-9.  OMITTED 
CAG-10. 
DOCKET*  RP98-229,  000.  WILUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
CAG-1 1. 

DOCKET*  RP98-233,  000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-1 2. 

OMITTED 
CAG-1 3. 

OMITTED 
CAG-14. 

OMITTED 
CAG-15. 

DOCKET*  CP8»-391,  021, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
OTHER*S  CP88-391,  022, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
RP93-162,  006,  TRANSCONTINENTAL 

GAS  PIPE  LINE  CORPORATION 
RP93-162,  007,  TRANSCONTINENTAL 
GAS  PIPE  LINE  CORPORATION 
CAG-16. 
DOCKET*  RP97-177, 008.  STEUBEN  GAS 
STORAGE  COMPANY 
CAG-17. 

OMITTED 
CAG-18. 

DOCKET*  RP91-26.  018.  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-19. 

OMITTED 
CAG-20. 

DOCKET*  RP9ft-145,  001.  NATURAL  GAS 
PIPEUNE  COMPANY  OF  AMERICA 
CAG-21. 

OMITTED 
CAG-22. 

DOCKET*  RP9&-198,  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
OTHER*S  RP85-177. 126,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-23. 

DOCKET*  OR98-12,  000,  LONGHORN 
PARTNERS  PIPELINE.  LP. 
CAG-24. 
DOCKET*  IS98-141,  000.  PLANTATION 
PIPE  LINE  COMPANY 
CAG-25. 

DOCKET*  RP98-52,  003,  WILUAMS  GAS 

PIPEUNES  CENTRAL.  INC 
OTHER*S  GP98-3,  000,  OXY  USA.  INC 
GP9&-4,  000,  AMOCO  PRODUCTION 

COMPANY 
GP98-13,  000.  MOBILE  OIL 

CORPORATION 
GP98-16,  000.  UNION  PACIFIC 
RESOURCES  CORPORATION 
GP98-18,  000.  ANADARKO  PETROLEUM 
CORPORATION 
CAG-26. 

DOCKET*  RP97-149.  005,  GAS 

RESEARCH  INSTITUTE 
OTHER*S  RM97-3.  002,  RESEARCH, 
DEVELOPMENT  AND 
DEMONSTRATION  FUNDING  " 

RP97-391,  003,  GAS  RESEARCH 
INSTITUTE 
CAG-27. 


DOCKET*  RP91-229,  026,  PANHANDLE 

EASTERN  PIPE  UNE  COMPANY 
OTHER«S  RP92-166.  019.  PANHANDLE 
EASTERN  PIPE  UNE  COMPANY 
CAG-28. 
DOCKET*  RP97-320.  001.  JOINT  PARTIES 
V.  NORTHWEST  PIPELINE 
CORPORATION 
CAG-29. 

OMITTED 
CAG-30. 

DOCKET*  RS92-49.  Oil.  SOUTH 

GEORGL\  NATURAL  GAS  COMPANY 
OTHER*S  RP92-74,  018,  SOUTH 

GEORGL\  NATURAL  GAS  COMPANY 
RP92-204.  005.  SOUTH  GEORGL\ 
NATURAL  GAS  COMPANY 
CAG-31. 

DOCKET*  RP91-143.  045.  GREAT  LAKES 
GAS  TRANSMISSION  UMITED 
PARTNERSHIP 
CAG-32. 

DOCKET*  RS92-5,  020,  COLUMBL\  GAS 

TRANSMISSION  CORPORATION 
OTHER*S  RS92-6,  018.  COLUMBIA  GAS 
TRANSMISSION  CORPORATION 
CAG-33. 

DOCKET*  RS92-24.  019.  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-34. 

DOCKET*  RS92-45,  021,  NATURAL  GAS 

PIPEUNE  COMPANY  OF  AMERICA 
OTHER*S  RP94-87,  Oil.  NATURAL  GAS 

PIPEUNE  COMPANY  OF  AMERICA 
RP94-122,  009,  NATURAL  GAS  PIPELINE 

COMPANY  OF  AMERICA 
RP94-169.  009.  NATURAL  GAS  PIPELINE 

COMPANY  OF  AMERICA 
RP94-195,  009,  NATURAL  GAS  PIPELINE 
COMPANY  OF  AMERICA 
CAG-35. 

DOCKET*  MG98-10,  000,  VENICE 
GATHERING  SYSTEM.  LLC 
CAG-36. 

DOCKET*  CP98-192.  001.  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-37. 

DOCKET*  CP98-249,  001 .  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-38. 

DOCKET*  CP98-132.  000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-39. 

DOCKET*  CP9&-128.  000.  WYOMING 
INTERSTATE  COMPANY,  LTD.  AND 
COLORADO  INTERSTATE  GAS 
COMPANY 
CAG-40. 

OMITTED 
CAG-41. 

DOCKET*  CP98-178.  000,  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
CAG-42. 

DOCKET*  CP98-238.  000,  DESTIN 
PIPEUNE  COMPANY,  LLC 
CAG-43. 

DOCKET*  CP96-213,  007,  COLUMBIA 

GAS  TRANSMISSION  CORPORATION 
OTHER*S  CP90-644.  006.  COLUMBL\ 
GAS  TRANSMISSION  CORPORATION 
CAG-44. 

DOCKET*  TM98-2-8,  000.  SOUTH 
GEORGL\  NATURAL  GAS  COMPANY 


HYDRO  AGENDA 
H-1.  RESERVED 
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ELECTRIC  AGENDA 

E-1.  RESERVED 

OIL  AND  GAS  AGENDA 

I. 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 
II. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

OMITTED 
David  P.  Boergen, 
Acting  Secretary. 
|FR  Doc.  98-16618  Filed  6-19-98;  8:45  am) 

BILUNQ  COOC  (Tir-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00242:  FRL-5796-6] 

Pilot  Protect  Approach  for  tt)e 
Acquisition  of  Environmentally 
Preferat>ie  Products  and  Services; 
Notice  of  Availability 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  is  making  available  for 
public  review  its  Pilot  Project  Approach 
on  the  use  of  non-govenunental  entities 
in  connection  with  Executive  Order 
12873's  mandate  to  EPA  to  issue 
guidance  concerning  the  acquisition  of 
environmentally  preferable  products 
and  services  by  the  Federal 
Government.  Interested  parties  may 
request  a  copy  of  the  Agency's  Pilot 
Project  Approach  as  set  forth  in  the 
ADDRESSES  unit  of  this  notice. 
ADDRESSES:  To  obtain  a  copy  of  the  Pilot 
Project  Approach  contact:  Pollution 
Prevention  Information  Clearinghouse 
(7409),  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
EKD  20460,  telephone  number:  202-260- 
1023,  facsimile  number:  202-260-0178. 
e-mail:  PPIC@epamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Shannon,  Pollution  Prevention  Division 
(7409),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460,  telephone  number:  202-260- 
2736,  e-mail: 

shannon.julie@epamail.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

A.  Internet 

Electronic  copies  of  this  document 
and  the  Pilot  Project  Approach  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register-Environmental 
Documents  entry  for  this  docimient 


under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

B.  Fax-On-Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  8001  for  a  copy  of  the 
Pilot  Project  Approach, 

II.  Background 

Section  503  of  Executive  Order  12873 
on  Federal  Acquisition,  Recycling  and 
Waste  Prevention,  issued  on  October  20, 
1993,  includes  a  mandate  for  EPA  to 
issue  guidance  to  help  Executive 
agencies  identify  and  piuxihase 
environmentally  preferable  products. 
Pvirsuant  to  this  mandate,  on  September 

28,  1995,  EPA  issued  a  proposed 
Guidance  on  the  Acquisition  of 
Environmentally  Preferable  Products 
and  Services  (60  FR  50722.  September 

29,  1995)  (FRL-^760-5).  In  EPA's 
proposed  Guidance  (see  Unit  IIl.E.  of  the 
September  29th  document),  EPA 
acknowledged  the  existence  of  non- 
governmental entities,  including,  but 
not  limited  to,  environmental  standard- 
setting  organizations,  third-party 
certification  programs,  and 
environmental  labeling  or 
environmental  "report  card"  programs 
and  other  environmental  consulting 
organizations  to  which  Executive 
agencies,  in  appropriate  circumstances, 
may  refer  for  technical  assistance  in 
meeting  the  Executive  Order's  goals. 

III.  The  Pilot  Pro)ect  Approach 

This  Notice  of  Availability  publicizes 
EPA's  Pilot  Project  Approach  for 
Executive  agencies  to  generate 
information  regarding  potential  uses  of 
non-govemmental  entities  in  the 
acquisition  of  environmentally 
preferable  products  and  services. 

This  Pilot  Project  Approach  will  be 
used  to  further  refine  the  concepts  and 
principles  established  in  EPA's 
proposed  Guidance  on  the  Acquisition 
of  Environmentally  Preferable  Products 
and  Services.  Simultaneously  with  the 
issuance  of  this  Notice  of  Availability, 
EPA  and  other  agencies  will  begin 
moving  forward  with  the  Pilot  Project 
Approach.  Ultimately,  this  Pilot  Project 
Approach  will  provide  practical 
information  to  EPA  in  the  development 
of  EPA's  final  Guidance. 

IV.  Public  Record 

Materials  related  to  the  use  of  non- 
govemmental  entities  are  available  in 
the  public  record  under  docket  control 
number  "OPPTS-00149."  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460.  The  record  is 
available  for  inspection  from  12  noon  to 


4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

List  of  Subjects 

Environmental  protection. 

Dated:  )une  10,  1998. 

Mary  EUen  Weber, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

[FR  Doc.  98-16570  Filed  6-19-98;  8:45  am) 

BILLWO  COOC  (660-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL— «1ia-81 

Access  to  Confidential  Business 
information  by  Enrollees  Under  tt>e 
Senior  Environmental  Employment 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  authorized  grantee 
organizations  under  the  Senior 
Environmental  Employment  (SEE) 
Program,  and  their  enrollees;  access  to 
information  which  has  been  submitted 
to  EPA  imder  the  environmental  statutes 
administered  by  the  Agency.  Some  of 
this  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 
DATES:  Comments  concerning  CBI 
access  will  be  accepted  on  or  before 
June  29,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Street,  National  Program  Director, 
Senior  Environmental  Employment 
Program  (3641),  U.S.  Environmental 
Protection  Agency,  401  N  Street,  S.W., 
Washington,  DC  20460.  Telephone  (202) 
260-2573. 

SUPPLEMENTARY  INFORMATION:  The 
Senior  Environmental  Employment 
(SEE)  program  is  authorized  by  the 
Environmental  Programs  Assistance  Act 
of  1984  (Pub.  L.  98-313)  ,  which 
provides  that  the  Administrator  may 
"make  grants  or  enter  into  cooperative 
agreements"  for  the  purpose  of 
"providing  technical  assistance  to: 
Federal,  State,  and  local  environmental 
agencies  for  projects  of  pollution 
prevention,  abatement,  and  control." 
Cooperative  agreements  under  the  SEE 
program  provide  support  for  many 
functions  in  the  Agency,  including 
clerical  support,  staffing  hot  lines, 
providing  support  to  Agency 
enforcement  activities,  providing  library 
services,  compiling  data,  and  support  in 
scientific,  engineering,  financial,  and 
other  areas. 
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In  performing  these  tasks,  grantees 
and  cooperators  under  the  SEE  program 
and  their  enrollees  may  have  access  to 
potentially  all  documents  submitted 
under  the  Resource  Conservation  and 
Recovery  Act,  Clean  Air  Act,  Clean 
Water  Act,  Safe  DrinJdng  Water  Act, 
Federal  Insecticide,  Fungicide  and 
Rodentidde  Act,  and  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  to  the 
extent  that  these  statutes  allow 
disclosure  of  confidential  information  to 
authorized  representatives,  of  the 
United  States  (or  to  "contractors"  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act).  Some  of  these 
doomients  may  contain  information 
claimed  as  confidential. 

EPA  provides  confidential 
information  to  enrollees  working  under 
the  following  cooperative  agreements: 


Cooperative 
agreement  ^4o. 

Organization 

CQ-62t)932-02 

National  OWer  Worker 

Career  Center,  Inc. 

CQ-822791-02 

NOWCC. 

CQ-822911-02 

NOWCC. 

CQ-822912-02 

NOWCC. 

CQ-622985-02 

NOWCC. 

CQ-8231 44-02 

NOWCC. 

CQ-823655-02 

NOWCC. 

CQ-623893-02 

NOWCC. 

CQ-a23906-02 

NOWCC. 

CQ-823952-02 

NOWCC. 

CQ-823973-02 

NOWCC. 

CO-824021-02 

NOWCC. 

CQ-8244 17-02 

NOWCC. 

CQ-824456-02 

NOWCC. 

CQ-824714  

Natiof«U  Caucus  arxJ  Cerv 

ter  on  Black  Aged,  Inc. 

CQ-824715  

NCBA. 

CQ-824716 

NCBA. 

CO-824717  

NCBA. 

CX>-S24718 

NCBA. 

CQ-825083  

NCBA. 

CQ-825084  

NCBA. 

CQ-e25085  

NCBA. 

CQ-825086  

NCBA. 

CQ-e25087 

NCBA. 

CQ-626277-01 

NCBA. 

CQ-826278-01 

NCBA. 

CQ-626377 

NCBA. 

QS-823447 

NCBA. 

CQ-«>??61 

National  Association  for 

Hispanic  Elderly. 

CQ-825236 

NAHE. 

CQ-826228 

NAHE. 

CX>-«26229 

NAHE. 

QS-823047 

NAHE. 

CQ-824362  

Natwnal  Council  On  ttie 

CQ-824363 
CQ-824364 
CO-a25438 
CO-825527 
CO-826218 
CQ-«22533 


CQ-«22769 
CQ-824298 


Aging,  Inc. 

NCOA. 

NCOA. 

NCOA. 

NCOA. 

NCOA. 

Natior^  Senior  Citizens 

Education  and  Research 

Center. 

NSCERC. 

NSCERC. 


Cooperative 
agreement  No. 

Organization 

CQ-824299 

NSCERC. 

CQ-824399 

NSCERC. 

CQ-824721  

NSCERC. 

CQ-825529 

NSCERC. 

CO-825530  

NSCERC. 

CO-826279-01 

NSCERC. 

CQ-822810-02 

Natwnal  Asian  Pacific 

Center  on  Aging. 

CO-825520  

NAPCA. 

CQ-825447 

NAPCA. 

CQ-825448 

NAPCA. 

CQ-«26340 

NAPCA. 

Among  the  procedures  established  by 
EPA  confidentiahty  regvdations  for 
granting  access  is  notification  to  the 
submitters  of  confidential  data  that  SEE 
grantee  organizations  and  their  enrollees 
will  have  access.  40  CFR  2.201(h)(2)(iii). 
This  document  is  intended  to  fulfill  that 
requirement. 

The  grantee  organizations  are  required 
by  the  cooperative  agreements  to  protect 
confidential  information.  SEE  enrollees 
are  require  to  sign  confidentiality 
agreements  and  to  adhere  to  the  same 
security  procedures  as  Federal 
employees. 

Dated:  June  16,  1998 
Donald  W.  Sadler, 

Director,  Human  Resources  Staff  for  OA,  OlA, 
OARM.  OCFO  and  SES. 
[FR  Doc  98-16567  Filed  6-19-98;  8:45  am) 
BtLUNGcooE  «aao  M  P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-61 14-11 

Notice  of  Proposed  Administrative  De 
Micromis  Settlement  Pursuant  to 
Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  Regarding  the  Pollution 
Atjatement  Services  Superfund  Site, 
Oswego,  NY 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA),  42  U.S.C. 
9622(i),  the  U.S.  Environmental 
Protection  Agency  (EPA),  Region  II, 
announces  a  proposed  administrative 
"de  micromis"  settlement  pursuant  to 
section  122(g)(4)  of  CERCLA,  42  U.S.C. 
^622(g)(4),  relating  to  the  Pollution 
Abatement  Services  Superfund  Site 


(Site).  The  Site  is  located  near  the 
eastern  boimdary  of  the  City  of  Oswego, 
New  York.  The  Site  is  included  on  the 
National  Priorities  List  established 
pursuant  to  section  105(a)  of  CERCLA, 
42  U.S.C.  9605(a).  This  document  is 
being  published  pursuant  to  section 
122(i)  of  CERCLA  to  inform  the  public 
of  the  proposed  settlement  and  of  the 
opportunity  to  comment. 

The  proposed  administrative 
settlement  has  been  memorialized  in  an 
Administrative  Order  on  Consent 
(Order)  between  EPA  and  Coming 
Incorporated,  Borg-Wamer  Automotive, 
Inc.  on  behalf  of  Morse  Chain  (Borg- 
Wamer  Corporation),  and  Unisys 
Corporation  (Respondents). 
Respondents  individually  contributed  a 
minimal  amount  of  hazardous 
substances  to  the  Site  and  are  eligible 
for  a  de  micromis  settlement  under 
EPA's  policies  and  section  122(g)  of 
CERCLA.  This  Order  will  become 
effective  after  the  close  of  the  public 
comment  period,  unless  comments 
received  chsclose  facts  or  considerations 
which  indicate  that  this  Order  is 
inappropriate,  improper  or  inadequate, 
and  EPA,  in  accordance  with  section 
122(i)(3)  of  CERCLA,  modifies  or 
withdraws  its  consent  to  this  agreement. 

DATES:  Comments  must  be  provided  on 
or  before  July  22. 1998. 

ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  York/Caribbe€ui 
Superfund  Branch,  17th  Floor,  290 
Broadway.  New  Yprk.  New  York  10007 
and  should  refer  to:  "Pollution 
Abatement  Services  Superfund  Site, 
U.S.  EPA  hidex  No.  II-CERCLA-98- 
0204."  For  a  copy  of  the  settlement 
docxunent,  contact  the  individual  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Y.  Bems,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007,  telephone:  (212) 
637-3177, 

Dated:  June  11.1998. 
William  J.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  98-16568  Filed  6-19-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  98-888] 

Streamlining  the  International  Section 
214  Authorization  Process  and  Tariff 
Requirements 

agency:  Federal  Commumcations 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  May  11, 1998,  the 
Telecommunications  Division  of  the 
International  Bureau  of  the  Federal 
Communications  Commission  adopted 
an  Order  modifying  the  exclusion  list 
that  prohibits  U.S.  carriers  from  making 
use  of  non-U.S.  licensed  facilities.  The 
Commission  removed  the  following 
facilities  from  the  exclusion  list:  U.K.- 
German-6,  FLAG,  all  cables  on  the 
Sweden-Finland  route,  Ulysses,  and 
HERMES.  This  decision  will  reduce  the 
regulatory  burden  on  U.S.  carriers 
seeking  to  obtain  capacity  on  these 
facilities  and  should  make  the  market 
for  cable  access  more  competitive, 
leading  to  lower  prices  for  U.S.  carriers' 
end  users. 

EFFECTIVE  DATE:  May  11,  1998. 
FOI*  FURTHER  INFORMATION  CONTACT: 
Adam  Krinsky,  Attorney,  FoUcy  and 
Facilities  Branch,  Telecommunications 
Division,  International  Bureau,  (202) 
418-1099. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Telecommunications 
Division's  Order  adopted  on  May  11, 
1998  and  released  on  May  13.  1998  (DA 
98-888).  The  full  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  IX:  20554. 
The  complete  text  of  this  Order  also 
may  be  purchased  from  the 
Conunission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036.  (202)  857-3800. 
The  Order  also  is  available  as  a  text  file 
at  <http://www.fcc.gov/Bureaus/ 
International/Orders/ 1 998/ 
da980888.txt>.  It  is  available  as  a 
WordPerfect  file  at  <http:// 
www.fcc.gov/Bureaus/Intemational/ 
Orders/1998/da980888.wp>. 

Summary  of  Order 

1.  On  February  29, 1996,  the  Federal 
Communications  Commission  adopted 
rules  to  streamline  the  international 
Section  214  authorization  process  and 
tariff  requirements.  (Report  and  Order, 
Streamlining  the  International  Section 
214  Authorization  Process  and  Tariff 
Requirements,  IB  Docket  No.  95-118, 


FCC  96-79,  released  March  13,  1996,  61 
FR  15724,  April  9, 1996).  The  Report 
and  Order  adopted  procedures  for 
issuing  global,  rather  than  country- 
specific  and  facility-specific.  Section 
214  authorizations  to  quahfied 
applicants.  As  part  of  the  new 
procedures,  the  Commission  required 
the  International  Bureau  to  estabhsh 
and  maintain  an  exclusion  list 
identifying  restrictions  on  providing 
service  using  particular  facilities  or  to 
particular  countries  for  those  carriers 
receiving  a  global  Section  214 
authorization.  On  July  26, 1996,  the 
International  Bureau  adopted  the 
exclusion  list.  (Report  and  Order, 
Streamlining  the  International  Section 
214  Authorization  Process  and  Tariff 
Requirements,  DA  9&-1205,  released 
July  29,  1996,  61  FR  50023,  September 
24,  1996).  The  exclusion  list  was 
subsequently  modified  on  October  22, 
1996  (Report  and  Order,  Streamlining 
the  International  Section  214 
Authorization  Process  and  Tariff 
Requirements,  DA  96-1752,  released 
October  24, 1996.  61  FR  58689. 
November  18,  1996). 

2.  On  December  29.  1997,  PLD 
Telekom  Inc.  (PLD)  requested  authority 
to  provide  authorized  and  future 
services  using  the  following  non-U.S.- 
hcensed  facilities  not  yet  identified  as 
exceptions  to  the  Commission's 
exclusion  list:  U.K.-German-6,  FLAG,  all 
cables  on  the  Sweden-Finland  route, 
Ulysses,  and  HERMES  (See  PLD 
Telekom,  File  No.  ITC-98-040,  filed 
December  29,  1997).  No  parties  opposed 
PLD's  request. 

3.  With  regard  to  the  cable  facilities 
identified  by  PLD,  we  do  not  find  any 
imperative  circumstances  that  warrant 
their  continued  exclusion.  Removal  of 
these  cable  systems  from  the  exclusion 
list  will  reduce  the  regulatory  burden  on 
U.S.  carriers  wishing  to  obtain  capacity 
on  these  facilities  and  should  make  the 
market  for  cable  access  more 
competitive,  leading  to  lower  prices  for 
U.S.  carriers'  end  users.  We  therefore 
find  that  the  public  interest  will  be 
served  by  removing  the  requested 
facilities  from  the  exclusion  list.  The 
U.K.-German-6,  FLAG,  all  cables  on  the 
Sweden-Finland  route,  Ulysses,  and 
HERMES  cables  will  therefore  be  added 
to  the  facilities  specified  as  excepted 
from  the  exclusion  list.  This 
modification  of  the  exclusion  list  allows 
any  U.S.  facilities-based  carrier  with 
global  Section  214  authorization  to  use 
these  cable  systems. 

Ordering  Clauses 

4.  Accordingly,  it  is  ordered  that  the 
Exclusion  List  attached  to  this  order, 
which  identifies  restrictions  on 


providing  service  using  particular 
facilities  or  to  particular  countries  for 
those  carriers  receiving  a  global  Section 
214  authorization,  is  hereby  adopted. 

5.  This  order  is  issued  under  §  0.261 
of  the  Commission's  rules,  47  CFR 
0.261,  and  is  effective  upon  adoption. 
Petitions  for  reconsideration  under 
§  1.106  or  apphcations  for  review  under 
§  1.115  of  the  Commission's  Rules  may 
be  filed  within  30  days  of  the  date  of  the 
pubhc  notice  of  this  Order  [See  47  CFR 
1.4(b)(2)). 

Federal  Ck>mmunications  Commission. 

Diane  J.  Cornell, 

Chief,  Telecommunications  Division, 
International  Bureau. 

Attachment 

International  Section  214  Authorizations; 
Exclusion  List  as  of  May  11, 1998. 

The  following  is  a  list  of  countries  and 
bcilities  not  covered  by  grant  of  global 
Section  214  authority  under  Section 
63.18(e)(1)  of  the  Commission's  Rules.  47 
CFR  63.18(e)(1).  In  addition,  the  facilities 
listed  shall  not  be  used  by  U.S.  earners 
authorized  under  Section  63.01  of  the 
Commission's  Rules,  unless  the  carrier's 
Section  214  authorization  specifically  lists 
the  facility.  Carriers  desiring  to  serve 
countries  or  use  facilities  listed  as  excluded 
hereon  shall  file  a  separate  Section  214 
application  pursuant  to  Section  63.8(e)(6)  of 
the  Commission's  Rules.  47  CFR  63.18(e)(6). 

Countries 

Cuba  (applications  for  service  to  this 
country  shall  comply  with  the  separate  filing 
requirements  of  the  Commission's  Public 
Notice  Report  No.  1-6831,  dated  July  27, 
1993,  "FCC  to  Accept  Applications  for 
Service  to  Cuba.") 

Facilities 

All  non-U.S.  licensed  Cable  and  Satellite 
Systems  ExceptForeign  Cable  Systems. 
Aden-Djibouti 
AFC 
APCN 

APHRODITE  2 
ARIANNE2 
ASEAN 
B-M-P 

Brunei-Singapore 
CADMOS 
CANTAT-3 
CARAC 
CELTIC 
China-Japan 

aos 

Denmark-Russia 

ECFS 

EMOS-1 

EURAFRICA 

FLAG 

Germany-Denmark  1 

Germany-Sweden  No.  4 

Germany-Sweden  No.  5 

H-J-K 

HERMES 

HONTAI-2 

ITUR 

KATrEGAT-1 
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Kuantan-Kota  IGnabalu 

LATVIA-SWEDEN 

Malaysia-Thailand 

Marseille/Palermo  Link 

MAT-2 

ODIN 

PENCAN-5 

R-J-K 

RIOJA 

SAT-2 

SEA-ME-WE  2 

SEA-ME-WE  3 

Sweden-Finland 

T-V-H 

TAGIDE  2 

TASMAN2 

UGARIT 

UK-BEL  6 

UK-Denmark  4 

UK-Gennany  5 

UK -Germany  6 

UK-Netherlands  12 

UK-Netherlands  14 

UK-Spain  4 

Ulysses 

Unisur 

This  list  is  subject  to  change  by  the 
Commission  when  the  public  interest 
requires.  Before  amending  the  list,  the 
Commission  will  first  issue  a  public  notice 
giving  affected  parties  the  opportunity  for 
comment  and  hearing  on  the  prof)osed 
changes.  The  Commission  will  then  release 
an  order  amending  the  exclusion  list.  The  list 
also  is  subject  to  change  upon  issuance  of  an 
Executive  Order.  See  Streamlining  the 
International  Section  214  Authorization 
Process  and  Tariff  Requirements.  IB  Docket 
No.  95-118.  FCC  96-79.  released  March  13. 
1996. 

For  additional  information,  contact  the 
International  Bureau's  Telecommunications 
Division,  Policy  and  Facilities  Branch,  (202) 
418-1460. 
[FR  Doc.  98-16515  Filed  6-19-98;  8:45  am) 

BIUJNO  COOC  C712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

Juno  12, 1998. 

The  Federal  Communications 
Conunission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
Oirrently  vahd  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission. 

OMB  Control  No.:  3060-0789. 


Expiration  Date:  06/30/2001. 

Title:  Modified  Alternative  Plan,  CC 
Docket  No.  90-571,  Order  ("1997 
Suspension  Order"). 

Form  No.:  N/A. 

Respondents:  Bxisiness  or  other  for- 
profit. 

Estimated  Annual  Burden:  35 
respondents:  13.48  hour  per  response 
(avg.);  472  total  annual  burden  hours  for 
all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  Title  IV  of  the  Americans 
with  Disabilities  Act  of  1990  ("ADA") 
requires  each  common  carrier  providing 
voice  transmission  services  to  provide 
Telecommunications  Relay  Services 
("TRS")  throughout  the  area  it  serves  to 
individuals  with  hearing  and  speech 
disabilities  by  1993.  The  TRS  enables 
customers  with  hearing  or  speech 
disabiUties  to  use  the  telephone  network 
in  ways  that  are  "fimctionally 
equivalent"  to  those  used  by  customers 
using  traditional  telephone  service. 
Under  the  Commission's  rules,  the  TRS 
must  be  able  to  handle  all  calls  normally 
provided  by  common  carriers,  unless 
those  carriers  demonstrate  the 
infeasibility  of  doing  so.  47  CFR 
64.604(a)(3).  The  Commission  has 
interpreted  "all  calls"  to  include  coin 
sent-paid  calls,  which  are  calls  made  by 
depositing  coins  in  a  standard  coin- 
operated  public  payphone.  The  Bureau 
has  suspended  enforcement  of  the 
requirement  that  carriers  provide  coin 
sent-paid  calls  through  the  TRS  centers 
since  1993  based  on  conunon  carriers' 
representations  that  it  has  been 
technically  infeasible  to  provide  the 
coin  sent-paid  service  through  the  TRS 
centers  ("coin  sent-paid  rule").  Since 
1995.  carriers  have  made  payphones 
accessible  to  TRS  users  through  an 
Alternative  Plan  ("Alternative  Plan"). 
The  Alternative  Plan  enables  TRS  users 
to  make  local  relay  calls  for  free  and  to 
make  toll  calls  from  payphones  using 
calling  or  prepaid  cards  at  or  below  the 
coin  call  rates.  The  Alternative  Plan  also 
requires  carriers  to  educate  TRS  users 
about  the  alternative  payment  methods 
for  the  TRS  users  to  make  relay  calls 
from  payphones.  In  an  Order  issued  in 
Telecommunications  Relay  Services, 
and  the  Americans  with  Disabilities  Act 
of  1990,  CC  Docket  No.  90-571  (adopted 
August  20, 1997;  released  August  21, 
1997).  the  Common  Carrier  Bureau 
("Bureau")  suspended  the  enforcement 
of  the  requirement  that  the  TRS  be 
capable  of  handling  coin  sent-paid  calls 
for  one  year  until  August  26,  1998 
because  the  only  technological  solution 
that  can  provide  the  coin  sent-paid  calls 
through  the  TRS  centers,  coin  signalling 


interface  ("CSI").  has  serious 
deficiencies  and  no  new  technological 
solution  appears  imminent.  In  the 
Order,  the  Bureau  recommends  that 
during  the  one  year  suspension,  the 
Commission  conduct  a  rulemaking  on 
coin  sent-paid  issues  to  gather 
information  sufficient  to  ensure  that  the 
Commission's  final  decision  on  whether 
the  TRS  must  be  capable  of  handling 
coin  sent-paid  calls  is  based  on  a 
complete  and  fresh  record.  In  addition, 
the  Bureau  directed  the  industry  to 
continue  to  make  payphones  accessible 
to  TRS  users  under  the  terms  of  the 
Alternative  Plan,  as  set  forth  in 
Telecommunications  Relay  Services, 
and  the  Americans  with  Disabilities  Act 
of  1990,  Memorandum  Opinion  and 
Order,  10  FCC  Red  10927  (1995)  ("1995 
Suspension  Order"),  and  as  modified  by 
the  Order.  The  Order  modifies  the 
Alternative  Plan  by  requiring  industry 
to:  (1)  send  a  consumer  education  letter 
to  TRS  centers  (no.  of  respondents:  1; 
hour  burden  per  respondent:  4  hours; 
total  annual  burden:  4  hours);  (2)  inform 
organizations  representing  the  hearing 
and  speech  disability  community  before 
attending  their  regional  and  national 
meetings  who  will  be  present  at  the 
meeting,  where  the  industry  booth  will 
be  located,  and  at  what  times  the  booth 
will  be  in  operation  (no.  of  respondents: 
1;  hour  burden  per  respondent:  15 
minutes;  total  annual  burden:  1.5 
hours);  (3)  publish  an  article  in 
Consumer  Action  Network  ("CAN's") 
respective  organizations'  magazines  or 
newslettera  (no.  of  respondents:  1;  hour 
burden  per  respondent:  8  hours;  total 
annual  hovir  burden:  8  hours);  (4)  send 
a  letter  directly  to  all  CAN's  members 
(no.  of  respondents:  1 ;  hour  burden  per 
respondent:  4  hours;  total  annual 
burden:  4  hours);  and,  (5)  create 
laminated  cards  with  visual  characters 
that  will  provide  a  pictorial  explanation 
to  accompany  the  text  describing  access 
to  TRS  centere  fitjm  payphones  to  be 
distributed  to  TRS  users  (no.  of 
respondents:  30;  hour  burden  per 
respondent:  15  hours;  total  aimual  hour 
burden:  450  hours).  The  Commission 
has  imposed  these  third  party  disclosure 
requirements  to  educate  TRS  users 
about  their  ability  to  make  relay  calls 
from  payphones,  the  payment  methods 
available  and  the  rates  for  the  payphone 
calls.  Obligation  to  respond:  Required. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington.  D.C.  20554. 
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Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

(FR  Doc.  98-16419  Filed  6-19-98;  8:45  am) 

BILUNQ  CO0€  (712-01-F 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

FEDERAL  REGISTER  NUMBER:  16334. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  June  25, 1998,  10:00  a.m., 
meeting  open  to  the  public. 

THE  FOLLOWING  ITEM  HAS  BEEN  ADDED  TO 
THE  AGENDA:  Audit:  1966  Committee  on 
Arrangements  for  the  Republican 
National  Convention. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202J  694-1220. 

Mar^rie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  98-16614  Filed  6-18-98;  10:53  am] 

MLUNQ  CODE  STIS-OI-M 


FEDERAL  HOUSING  FINANCE  BOARD 
Sunshine  Act  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10:00  A.M.,  Wednesday, 
June  24,  1998. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington.  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Final  PoUcy  Statement — Federal 
Home  Loan  Baiik  System  Financial 
Disclosure. 

•  Final  Rule — Financial  Disclosures 
by  Federal  Home  Loan  Bank. 

•  Final  Rule — Membership 
Regulation  Revisions. 

•  Proposed  Settlement  Agreement 
Regarding  the  Federal  Home  Loan  Bank 
of  Des  Moines  Petition. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board. 

(202)  408-2837. 

William  W.  Ginsberg, 

Managing  Director. 

[PR  Doc.  98-16596  Filed  6-17-98;  5:05  pmj 

BtLLmO  CODE  •72S-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banl(s  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  6, 
1998. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Julia  Dobbins,  Fort  Worth,  Texas, 
and  Jean  Lauder,  Mercedes,  Texas;  to 
acquire  additional  voting  shares  of 
Mercedes  Bancorp,  Inc.,  Mercedes, 
Texas,  and  thereby  indirectly  acquire 
additional  voting  shares  of  Mercedes 
National  Bank,  Mercedes,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  16, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-16422  Filed  6-19-98;  8:45  am] 
BILUNQ  CODE  621(M>1-f 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than  July  7, 
1998. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  feanette  M.  Doty  and  fane  Ferrier, 
The  Jeanetter  Metberell  Doty  Trust, 
Lajolla,  California;  to  retain  15.88 
percent  of  the  voting  shares  of  First 
Community  Financial  Corporation, 
Mifilintown,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  Teebank  Family  Limited 
Partnership,  Prospect,  Kentucky;  to 
acquire  31.59  percent  of  the  voting 
shares  of  Repubfic  Bancorp,  Inc., 
Louisville,  Kentucky,  and  thereby 
indirectly  acquire  Republic  Bank  and 
Trust,  Louisville,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  17. 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-16542  Filed  6-19-98;  8:45  am] 
BILUNO  CODE  «210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  owTiership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  fiUngs  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  16,  1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Danvers  Bancorp,  Inc.,  Danvers, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Danvers 
Savings  Bank,  Danvers,  Massachusetts. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  IH, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  One  Valley  Bancorp,  Inc., 
Charleston,  West  Virginia;  to  acquire 
100  percent  of  the  voting  shares  of 
Summit  Bankshares,  Inc.,  Raphine, 
Virginia,  and  thereby  indirectly  acquire 
Bank  of  Rockbridge,  Raphine,  Virginia. 

C  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  First  American  Bankshares,  Inc., 
Fort  Atkinson,  Wisconsin;  to  acquire 
100  percent  of  the  voting  shares  of 
Jefferson  County  Bancorp.  Inc., 
Jefferson,  Wisconsin,  and  thereby 
indirectly  acquire  Jefferson  County 
Bank,  Jefferson,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  16. 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  9&-16423  Filed  6-19-98;  8:45  am] 

3ILUNO  COOe  t21(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 


persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  17,  1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  USTCorp.,  Boston.  Massachusetts; 
to  acquire  and  thereby  merge  with 
Affiliated  Community  Bancorp, 
Waltham,  Massachusetts,  and  thereby 
indirectly  acquire  Lexington  Savings 
Bank.  Lexington,  Massachusetts;  and 
Middlesex  Bank  &  Trust  Company. 
Newton.  Massachusetts. 

In  connection  with  this  appUcation, 
Applicant  also  has  filed  to  acquire  the 
Federal  Savings  Beink,  Waltham, 
Massachusetts,  and  thereby  operate  a 
federal  savings  bank,  pursuant  to  § 
225.28(b)(4)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street.  Qeveland,  Ohio 
44101-2566: 

1 .  Second  Bancorp  Incorporated, 
Warren,  Ohio;  to  merge  with  Enfin.  Inc., 
Solon.  Ohio,  and  thereby  indirectly 
acquire  Enterprise  Bank,  Solon.  Ohio. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1 .  First  American  Corporation, 
Nashville,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Middle  Tennessee  Bank,  Columbia, 
Tennessee. 

2.  Synovus  Financial  Corp.,  and 
TB6<2  Bancshares,  Inc.,  both  of 
Columbus,  Georgia;  to  merge  with 
Community  Bank  Capital  Corporation, 
Alpharetta,  Georgia,  and  thereby 
indirectly  acquire  Bank  of  North 
Georgia,  Alpharetta,  Georgia. 

D.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  The  Connor  Trusts,  Marshfield, 
Wisconsin;  to  acquire  51  percent  of  the 
voting  shares  of  Pioneer  Bancorp,  Inc., 
Aubumdale,  Wisconsin,  and  thereby 
indirectly  acquire  Pioneer  Bank, 
Aubumdale,  Wisconsin. 


E.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  National  City  Bancshares,  Inc., 
Evansville.  Indiana;  to  merge  with 
Hoosier  Hills  Financial  Corporation, 
Osgood,  Indiana,  and  thereby  indirectly 
acquire  The  Ripley  County  Bank, 
Osgood,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  17. 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-16543  Filed  6-19-98;  8:45  am) 
BtUMQ  COOE  <210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nont)anKing  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  Usted  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banldng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  prop>osal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  7,  1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Deutsche  Bank  AG,  Frankfurt  am 
Main,  Germany;  to  acquire  German 
American  Capital  Corporation,  New 
York,  New  York,  and  thereby  engage  in 
acquiring  debt  that  is  in  default  at  the 
time  of  acquisition,  pursuant  to  § 
225.28(b)(2)(vii)  of  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  June  17, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-16541  Filed  6-19-98;  8:45  am) 

BILUMO  CODE  Kia^l-T 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0364] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Food  and  Drug 
Administration,  HHS. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  prop>osed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  conunents  on 
product  specific  reports  and 
recordkeeping  requirements  for  certain 
electronic  products. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  21, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPt.EMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 


agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on;  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Reporting  and  Recordkeeping  for 
Electronic  Products:  Specific  Product 
Requirements  21  CFR  Parts  1020, 1030, 
1040,  and  1050  (OMB  Control  Number 
091 0-021 3— Reinstatement) 

Under  sections  532  to  542  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360ii  to  360ss).  FDA 
has  the  responsibility  to  protect  the 
public  bom  unnecessary  exposure  to 
radiation  from  electronic  products. 
Section  532  of  the  act  (21  U.S.C.  360ii) 
directs  the  Secretary  of  the  Department 
of  Health  and  Human  Services  (the 
Secretary)  to  establish  and  carry  out  an 
electronic  product  radiation  control 
program  designed  to  protect  the  public 


health  and  safety  itom  electronic 
radiation  by,  among  other  things, 
developing  and  administering 
performance  standards  for  electronic 
products.  Section  534(g)  of  the  act  (21 
U.S.C.  360kk(g))  directs  the  Secretary  to 
review  and  evaluate  industry  testing 
programs  on  a  continuing  basis;  and 
section  535(e)  and  (f)  of  &e  act  (21 
U.S.C.  36011(e)  and  (f))  directs  the 
Secretary  to  immediately  notify 
manufacturers  of.  and  assure  correction 
of.  radiation  defects  or  noncompliance 
with  p)erformance  standards.  The 
agency's  authority  to  require  records 
and  reports  is  contained  in  section 
537(b)  and  (c)  of  the  act  (21  U.S.C. 
360nn(b)  and  (c)). 

Under  this  authority.  FDA  issued 
regulations  detailing  product-sf>ecific 
performance  standards  that  specify 
information  to  be  supplied  with  the 
product  or  require  specific  reports. 

The  information  collections  are  either 
specifically  called  for  in  the  act  or  were 
developed  to  aid  the  agency  in 
performing  its  obligations  under  the  act. 
The  data  reported  to  FDA  and  the 
records  that  are  maintained  are  used  by 
FDA  and  the  industry  to  make  decisions 
and  take  actions  that  protect  the  public 
from  radiation  hazards  presented  by 
electronic  products.  This  information 
refers  to  the  identification  of,  location 
of,  operational  characteristics  of,  quality 
assurance  programs  for,  and  problem 
identification  and  correction  of 
electronic  products.  The  data  provided 
to  users  and  othera  are  intended  to 
encourage  actions  to  reduce  or  eliminate 
radiation  exp>08ures. 

The  consequence  of  not  obtaining  the 
required  information  is  that  the  public 
unknowingly  may  be  exposed  to 
unnecessary  radiation  hazards 
presented  by  electronic  products. 
Without  this  information,  FDA  could 
not  adequately  make  rational  decisions 
and  take  appropriate  actions  to  protect 
the  pubhc  from  these  hazards  as  called 
for  in  the  act. 

Respondents  to  this  collection  of 
information  are  manufacturers, 
importers,  and  assemblers  of  electronic 
products.  Not  all  of  the  requirements  are 
placed  on  all  of  these  groups. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 
Respor^ 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

102020(c)(4) 
1020.30(g) 

1 
200 

1 
1.33 

1 
265 

1 
35 

1 
9,275 
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Table  i.— Estimated  Annual  Reporting  Burden'— Continued 


21  CFR  Section 


1020.30(h)(1)  through  (h)(4)  and  1020.32(a)(1)  and 

1020.32(g)  and  1020.33(c).  (d).  (g)(4).  (D(1).  and 

1020.40(c)(9)(i)  and  (c)(9)(ii) 

1030.10(c)(4) 

I030.i0(c)(5)(i)  through  (c)(5)Civ)2* 

I040.i0(h)(i)(i)  through  (h)(1)0v) 

1040.10(h){2)(i)  and  (h)(2)0i)2* 

I040.il(a)(2)2* 

1040.20(d)(1),  (d)(2).  (e)(1).  and  (e)(2) 

1040.30(c)(1) 

1060.10(f)(1)  and  (f)(2)(i)  through  (0(2)(iii) 

Disclosure  Subtotal 

1020.30(d)(1)  and  (d)(2)  and  Form  FDA  2579 

1030.10(c)(6)(iii)  and  (c)(6)0v) 

1030.10{c)(6)(iv) 

1040.10(a)(3)(i) 

1040.10(i>— toufden  in  1002.10  (0910-0025) 

Reports  Subtotal 

Total  Annual  Reporting  Burden 


No.  of 
Resporxlents 


200 

9 

8 

41 

41 
805 
100 
190 
110 
1 

10 

1.176 

2.345 

1 

1 

83 

0 

2.430 

3.606 


Annual 

Frequerx:y  per 

Response 


1.33 

1.00 
1.00 
1,61 
1.61 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 


Total  Anrxiai 
Responses 


265 

9 

8 

66 

66 

805 

100 

190 

110 

1 

10 


8.96 

21.000 

1.00 

1 

1.00 

1 

1 

83 

0 

21,085 

6.37 

22.981 

1 


Hours  per 
Response 


35 

40 

40 

20 

20 

8 

8 

10 

10 

1 

56 


.30 

1 
1 
3 
0 

1.71 


Total  Hours 


9.275 

360 

320 

1.320 

1,320 

6.440 

800 

1.900 

1,100 

1 

560 

32,672 

6,300 

1 

1 

249 

0 

6,551 

39.223 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coflection  of  information. 

zjhe  total  nunOer  of  respondents  in  the  reporting  burden,  TaWe  i .  mciude  respondents  who  have  already  been  included  as  a  subset  of  an- 
other group  in  the  taWe  The  number  of  firms  marKed  by  an  astensk  have  been  included  and  counted  as  a  sutiset  o(  the  total  firms  subject  to  re- 
Dortinq  burden  Therefore,  the  nurrOer  of  finre  represented  by  an  astensk  have  not  been  added  to  the  total  number  of  respondents  on  the  entry 
for  "disclosure  Subtotal "  and  are  not  included  m  the  total  listed  on  the  last  entry  of  the  reporting  burden  table  entitled  "Total  Annual  Reporting 
Burden."  However,  any  hours  of  burden  generated  by  these  firms  were  added  to  the  total  reporting  burden  hours  on  both  the  disclosure  subtotal 
and  total  lines  of  the  reportng  burden  table. 


Table  2.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  AnrKial 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

1020.30(q)(2) 

1040.10(a)(3)(H) 

1040.30(c)(2) 

Total  Annual  Recordkeeping  Burden 

22 

83 

7 

1 
1 
1 

22 
83 

7 

0.5 

1 
1 

11 
63 

7 
101 

'There  are  no  capital  costs  or  operating  arxl  maintenance  costs  associated  with  ttiis  cotection  of  information 


Certain  labeling  reqitirements 
included  in  these  regulations  are  either 
exempt  from  the  definition  of 
"collection  of  information"  under  5  CFR 
1320.3(c)(2)  because  they  are  "public 
disclosvire[s]  of  information  originally 
supplied  by  the  Federal  Government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public"  or  have 
negligible  burden.  For  example.  21  CFR 
1040.10(g)  states  that  "in  addition  to  the 
requirements  of  §§  1010.2  and  1010.3. 
each  laser  product  shall  be  subject  to  the 
applicable  labeling  requirements  of  this 
paragraph."  The  provision  goes  on  to 
require  several  cautionary  statements  in 
the  labeling  of  laser  products  approved 
under  this  regulation,  and  further 
specifies  the  wording,  placement  and 
label  design  of  the  required  labeling. 

21  CFR  1040.30(c)(1).  1050.10(d)(1) 
through  {d)(5),  and  1020.10(c)(4)  are 
labeling  requirements  which  are  exempt 
from  0MB. 


The  burden  hour  and  cost  estimates 
were  derived  by  consultation  with  FDA 
and  industry  personnel.  An  evaluation 
of  the  type  and  scope  of  information 
requested  was  also  used  to  derive  some 
time  estimates.  For  example,  disclosure 
information  primarily  requires  time 
only  to  update  and  maintain  existing 
manuals.  Initial  development  of 
manuals  has  been  performed  except  for 
new  firms  entering  the  industry.  When 
information  is  generally  provided  to 
users,  assemblers,  or  dealers  in  the  same 
manual,  they  have  been  grouped 
together  in  the  "Estimated  Annual 
Reporting  Burden"  table . 

Dated:  June  11, 1998. 
WiUiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-16503  Filed  6-19-98;  8:45  am] 

BIUJNO  CODE  4110-01-F 


department  of  health  and 
human  services 

Food  and  Drug  Administration 

[Docket  No.  980-0431} 

EM  Industries,  Inc.;  Filing  of  Color 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  EM  Industries.  Inc.,  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  synthetic  iron 
oxide  to  color  ingested  drugs  at  levels 
higher  than  the  current  limit  and  to 
provide  for  the  safe  use  of  mica  to  color 
ingested  drugs. 


UMI 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ay  din  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-41&-3076. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l))), 
notice  is  given  that  a  color  additive 
petition  (CAP  8C0257)  has  been  filed  by 
EM  Industries,  Inc.,  7  Skyline  Dr., 
Hawthorne,  NY  10532.  The  petition 
proposes  to  amend  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
synthetic  iron  oxide  to  color  ingested 
drugs  at  levels  higher  than  the  current 
limit  and  to  provide  for  the  safe  use  of 
mica  to  color  ingested  drugs. 

The  agency  has  determined  under  21 
CFR  25.32(r)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  June  10,  1998. 
Laura  M.  Tarantino, 

Acting  Director.  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  98-16504  Filed  6-19-98;  8:45  am] 

BILUNQ  CODE  41MM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 
[Docket  No.  98F-0432] 

Ticona;  Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Ticona  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  chromium  oxide  green, 
CfjOa  (C.I.  Pigment  Green  17)  as  a 
colorant  for  polymers  intended  for  use 
in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 


Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4603)  has  been  filed  by 
Ticona,  c/o  Keller  and  Heckman,  1001 
G  St.  NW.,  suite  500  West,  Washington, 
DC  20001.  The  petition  proposes  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of  chromium 
oxide  green,  CrzOa  (C.I.  Pigment  Green 
17)  as  a  colorant  for  polymers  intended 
for  use  in  contact  with  food.  The  agency 
has  determined  under  21  CFR  25.32(i) 
that  this  action  is  of  the  type  that  does 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Dated:  June  4, 1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  of  Premarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(PR  Doc.  98-16505  Filed  6-19-98;  8:45  am] 

BILUNQ  COOE  41«>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)  (A)  of  Title  44, 
United  States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
publish  periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995.  To  request  more  information  on 
the  proposed  project  or  to  obtain  a  copy 
of  the  data  collection  plans,  call  the 


HRSA  Reports  Clearance  Officer  on 
(301)443-1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Application  for  NHSC 
Recruitment  and  Retention  Assistance 
and  Waiver  of  NHSC  Site  Bill — (in  use 
Without  Approval) 

The  National  Health  Service  Corps 
(NHSC)  of  the  HRSA's  Bureau  of 
Primary  Health  Care,  assists 
underserved  communities  through  the 
development,  recruitment,  and  retention 
of  primary  health  care  clinicians 
dedicated  to  serving  people  in  health 
professional  shortage  areas. 

The  AppUcation  for  NHSC 
Recruitment  and  Retention  Assistance 
submitted  by  sites  or  clinicians  requests 
information  on  the  practice  site, 
sponsoring  agency,  recruitment  contact, 
staffing  levels,  service  users,  site's  5- 
year  infant  mortality  or  low  birth  rate 
averages,  and  next  nearest  site. 
Assistance  in  completing  the 
application  may  be  obtained  through  the 
appropriate  State  Primary  Care  Offices, 
State  Primary  Care  Associations  and 
HRSA  field  offices.  A  form  requesting  a 
waiver  of  the  NHSC  site  bill  for  a 
calendar  year  may  be  requested  at  the 
same  time.  The  information  on  the 
application  is  used  for  determining 
eligibility  of  sites  and  to  verify  the  need 
for  NHSC  providers.  Sites  must  submit 
applications  annually  or  when  they 
need  a  provider.  The  request  for  a 
waiver  is  used  to  suspend  the 
educational  and  loan  repayment  costs  of 
NHSC  providers. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  o(  report 

Number  of 
respondents 

Hours  per 
response 

Total  bur- 
den hour 

Application 

Waiver  „ . 

1,000 
738 

.75 

4 

750 
2,952 

Total :. 

1,000 

3  702 
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Send  comments  to  HRSA  Reports 
Clearance  Officer.  Room  14-36, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  June  15, 1998. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
|FR  Doc.  98-16452  Filed  6-19-98;  8:45  am] 

BH.UNQ  CO0€  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Substance  Abuse 
Treatment  Study 

summary:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  National 
Institutes  of  Health  (NTH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 


This  proposed  information  collection 
was  previously  in  the  Federal  Register 
on  October  27, 1997,  and  allowed  60 
days  for  public  comment.  There  were  no 
requests  for  additional  information 
about  this  data  collection  activity,  no 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 

The  NIH  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  December  31. 
1999,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection:  Title:  Substance 
Abuse  Treatment  Study.  Type  of 
Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
The  information  proposed  for  collection 
in  this  study  will  be  used  by  the  NIAAA 
to  observe  group  treatment  at  up  to  20 
treatment  facilities.  At  each  facility, 
directors  will  be  asked  to  provide 
information  about  treatment  practices 
and  about  the  client  population.  At  each 
facility  at  least  seven  members  of  the 
treatment  staff  will  be  asked  to  provide 
information  about  their  treatment 
activities,  personal  experiences  and 
training.  At  each  facility  eight  treatment 


groups  will  be  observed.  The  group 
leader  will  be  asked  to  complete  a 
questionnaire  about  the  observed 
session  and  other  client  demographics. 
At  least  seven  group  members  will  also 
be  asked  to  complete  a  questionnaire 
about  the  observed  group  session.  The 
target  population  for  the  study  is  a 
group  of  outpatient  public  and  private 
providers  that  will  include  group 
treatment  as  part  of  their  overall  plan  of 
clinical  therapeutics. 

The  specific  aim  of  this  study  is  the 
testing  of  instruments  and 
methodologies  for  the  systematic 
measurement  of  the  content,  process, 
and  context  of  group  treatment. 

Frequency  of  Response:  On  occasion. 
Affected  Public:  Individuals.  Type  of 
Respondents:  American  adults. 
Estimated  Number  of  Respondents: 
1440.  Estimated  Number  of  Responses 
per  Respondent:  1.  Average  Burden 
Hours  per  Response:  .3465.  And 
Estimated  Total  Annual  Burden  Hours 
Requested:  449.  The  annualized  cost  to 
respondents  is  estimated  at:  $5,676. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

The  annual  burden  estimates  are  as 
follows: 


Type  and  number  of  respondents 


Facility  Director— 20  

Group  Leader — 80 

Treatrnent  Staff— 140  

Group  Member — 560 

Total  Number  of  Respondents 
Total  Number  of  Responses  .. 
Total  Hours  


Responses 

per  resporxl- 

ent 


Total  re- 
sponses 


20 

160 

140 

1120 


1440 

1440 

499 


Hours 


.75 
.334 
.334 
.334 


Total  hours 


15 
66 

48 

381 


Request  for  Comments:  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  is  necessary,  including 
whether  the  information  has  practical 
use;  (b)  ways  to  enhance  the  clarity, 
quality,  and  use  of  the  information  to  be 
collected;  (c)  the  accuracy  of  the  agency 
estimate  of  burden  of  the  proposed 
collection;  and  (d)  ways  to  minimize  the 
collection  burden  of  the  respondents. 
Send  written  comments  to  Dr.  Margaret 
Mattson,  Treatment  Research  Branch, 
Division  of  Clinical  and  Prevention 
Research  (DCPR).  NL\AA,  NIH,  Willco 
Bldg..  Suite  505,  6000  Executive  Blvd., 
Bethesda,  Maryland  20892-7003. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biirden  and  associated  response 
time,  should  be  directed  to  the  Office  of 


Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building.  Room  10235, 
Washington.  D.C.  20503.  Attention: 
Desk  Officer  for  NIH. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact  Dr. 
Margaret  Mattson,  Treatment  Research 
Branch,  Division  of  Clinical  and 
Prevention  Research,  NIAAA,  NIH, 
Willco  Bldg.,  Suite  505,  6000  Executive 
Blvd.,  Bethesda.  Maryland  20892-7003, 
or  call  non-toll-free  nimiber  (301)  443- 
0638. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  22, 1998. 


Dated:  April  6, 1998. 
Martin  K.  Trusty. 

Executive  Officer,  NIAAA. 

[FR  Doc.  98-16424  Filed  6-19-98;  8:45  am] 

BILLMG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  American  Stop 
Smoking  Intervention  Study  for  Cancer 
Prevention  (ASSIST)  Final  Evaluation: 
"Tobacco  use  Supplement  to  the 
1998-1999  Current  Population  Survey" 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NQ),  the  National 
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Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  26,  1998.  page  14721 
and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised  or 
implemented  on  or  after  October  1, 
1995.  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection:  Title:  American 
Stop  Smoking  Intervention  Study  for 
Cancer  Prevention  (ASSIST)  Final 
Evaluation:  "Tobacco  use  Supplement 
to  the  1998-1999  Current  Population 
Survey".  Type  of  Information  Request: 
OMB  #0925-0368.  Exp.  3/31/97. 
REINSTATEMENT,  with  change.  Need 
and  Use  of  Information  Collection:  The 
"Tobacco  use"  supplement  to  the 
Current  Population  Survey  conducted 
by  the  Bureau  of  the  Census  will  collect 
data  from  the  civilian  non- 
institutionalized  population  on  tobacco 
use  and  smoking  prevalence,  smoking 
intervention  dissemination  of  workplace 
smoking  policies  and  cessation 
programs,  and  changes  in  smoking 
norms  and  attitudes.  The  data  will  be 
used  by  the  National  Cancer  Institute  to 
evaluate  the  effectiveness  of  the 
American  Stop  Smoking  Intervention 
Study  for  Cancer  Prevention  (ASSIST), 
a  large  scale,  17-state  demonstration 
project.  This  survey  will  also  provide 
valuable  information  to  Government 
agencies  and  to  the  general  public 
necessary  for  tobacco  control  research. 
The  survey  will  allow  state  specific 
estimates  to  be  made.  Data  will  be 
collected  in  September  1988.  January 
1999  and  May  1999  from  approximately 
255,000  respondents.  Frequency  of 
Response:  One-time  study.  Affected 
Public:  Individuals  or  households.  Type 
of  Respondents:  Persons  15  yrs  of  age  or 
older.  The  annual  reporting  burden  is  as 
follows:  Estimated  Number  of 
Respondents:  170.000;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Hours  per  Response: 
.1169;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  19,873.  The 
annualized  cost  to  respondents  is 
estimated  at:  $198,727.  There  are  no 
Capital  Costs,  Operating  Costs,  and/or 
Maintenance  Costs  to  report. 

Request  for  comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 


address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  on 
information  technology. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs.  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20503,  Attention:  desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Anne 
Hartman,  Statistician,  National  Cancer 
Institute.  Executive  Plaza  North.  Room 
313,  Bethesda.  Maryland  20892-7344. 
or  call  non-toll  free  number  (301)  496- 
4970.  or  FAX  your  request  to  (301)  435- 
3710,  or  E-mail  your  request,  including 
your  address,  to  ah42t@nih.gov  or 
Anne Hartman@nih.gov. 

Comments  due  date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  22.  1998. 

Dated  )une  11,1998. 
Reesa  L.  Nichols, 
NCI  Project  Clearance  Liaison. 
[FR  Doc.  9&-16428  Filed  &-19-98;  8:45  am] 

BILUNG  COO€  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Licensing  Opportunity  and/or 
Cooperative  Research  and 
Development  Agreement  ("CRADA") 
Opportunity:  Drug  and  Method  To 
Prevent  and  Treat  Graft-Versus-Host 
Disease  and  Allograft  Rejection 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 
action:  Notice. 


SUMMARY:  The  NIH  is  seeking  Licensees 
to  further  develop,  evaluate,  and 
commercialize  anti-Tac(Fv)-PE38,  also 
known  as  LMB2.  Anti-Tac(Fv)-PE38  is 
a  recombinant  toxin  composed  of  the  Fv 
portion  of  the  anti-Tac  antibody  which 
binds  to  the  a  subunit  of  the  IL2 
receptor  (also  called  P55,  Tac,  or  CD25) 
fused  to  PE38  a  mutant  form  of 
Pseudomonas  Exotoxin  A.  Anti-Tac 
(Fv)-PE38  is  very  cytotoxic  to  normal  or 
malignant  cells  expressing  IL2  receptors 
and  is  being  developed  for  several 
proposed  apphcations  including  (1.)  the 
prevention  of  Graft-versus  Host  Disease 
("GVHD")  by  purging  bone  marrow  of 
potentially  recipient-reactive  donor  T- 
cells,  (2.)  the  treatment  of  Graft-versus 
Host  Disease  by  i.v.  administration,  and 
(3.)  the  treatment  or  prevention  of 
allograft  rejection.  The  goal  is  to  move 
this  methodology  into  clinical  trials. 
The  inventions  claimed  in  USPN 
4.892.8927,  Entitled:  "Recombinant 
Pseudomonas  Exotoxins:  Construction 
of  an  Active  Immunotoxin  with  Low 
Side  Effects";  USSN  07/865,722, 
Entitled:  "Recombinant  Antibody-Toxin 
Fusion  Protein";  USPN  5.696,237, 
Entitled:  "Recombinant  Antilx>dy-Toxin 
Fusion  Protein";  and  USSN  08/461,825, 
Entitled:  "Recombinant  Antibody-Toxin 
Fusion  Protein";  are  available  for  either 
exclusive  or  nonexclusive  licensing  for 
these  aforementioned  applications  (in 
accordance  with  35  U.S.C.  207  and  37 
CFR  Part  404). 

DATES:  Respondees  interested  in 
licensing  the  invention(s)  will  be 
required  to  submit  an  "Application  for 
License  to  Public  Health  Service 
Inventions"  on  or  before  September  21, 
1998  for  priority  consideration. 

Interested  CRADA  collaborators  must 
submit  a  confidential  proposal  summary 
to  the  NQ  on  or  before  September  21, 
1998  for  consideration.  Guidelines  for 
preparing  full  CRADA  proposals  will  be 
communicated  shortly  thereafter  to  all 
respondents  with  whom  initial 
confidential  discussions  will  have 
established  sufficient  mutual  interest. 
CRADA  proposals  submitted  thereafter 
may  be  considered  if  a  suitable  CRADA 
Collaborator  has  not  been  selected. 

ADDRESSES:  Questions  about  licensing 
opportunities  may  be  addressed  to  J.R. 
Dixon.  Ph.D..  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804; 
Telephone:  (301)  496-7056  ext.  206; 
Facsimile:  (301)  402-0220;  E-Mail: 
"DixonJ®OD.NIH.GOV".  Information 
about  Patent  Applications  and  pertinent 
information  not  yet  publicly  described 
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can  be  obtained  under  the  terms  of  a 
Confidential  Disclosure  Agreement. 

Depending  upon  the  mutual  interests 
of  the  Licensee(s)  and  the  NQ,  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  to  collaborate  to 
improve  the  properties  of  the  Anti-Tac 
(Fv)-PE38  may  also  be  negotiated. 
Proposals  and  questions  about  this 
CRADA  opportunity  may  be  addressed 
to  Ms.  Karen  Maurey,  Acting  Deputy 
Director.  Technology  Development  & 
Commercialization  Branch,  National 
Qmcer  Institute,  6120  Executive 
Boulevard,  Room  450,  RockAdlle, 
Maryland  20852;  Telephone:  (301)  496- 
0477;  Facsimile:  (301)  402-2117. 
Respondees  interested  in  submitting  a 
CRADA.  Proposal  should  be  aware  that 
it  may  be  necessary  to  secure  a  license 
to  the  above  mentioned  patent  rights  in 
order  to  commercialize  products  arising 
from  a  CRADA. 

SUPPLEMENTARY  INFORMATION:  Bone 
marrow  transplantation  C'BMT")  is  an 
useful  therapy  for  the  treatment  of 
various  malignant  and  nonmahgnant 
genetic  and  acquired  blood  disorders 
which  are  otherwise  incurable. 
However,  a  significant  limitation  of 
using  allogeneic  BMT  is  that  only  a 
minority  (less  than  30%)  of  patients 
have  an  HLA-identical  sibling  donor. 
The  use  of  phenotypically  matched 
unrelated  donors  can  only  partially 
overcome  this  problem,  mainly  because 
the  time  needed  to  search  for  an 
acceptable  donor  is  often  too  long  for 
patients  with  advanced  disease.  Another 
problem  is  that  ethnic  or  racial 
minorities  are  under-represented  in  the 
volunteer  bone  marrow  donor  registries. 
As  a  result,  the  chances  of  finding  an 
unrelated  matched  donor  for  such 
patients  is  limited. 

Graft-versus-Host  disease  is  one  of  the 
most  frequent  complications  of 
allogenic  BMT.  and  is  f)articularly 
difficult  to  control  in  the  mismatched 
setting.  Not  only  does  severe  GVHD 
impact  greatly  on  the  quality  of  life  of 
the  transplant  recipient,  as  well  as 
contribute  significantly  to  the  cost  of 
therapy,  but  it  is  the  major  cause  of 
patient  mortality  either  directly  or 
indirectly  (e.g.  opportunistic  infections 
due  to  long-term  immunosuppressive 
therapy). 

As  has  been  well  documented.  GVHD 
is  the  result  of  alloreactive  T-cells  in  the 
bone  marrow  graft  that  are  capable  of 
recognizing  and  attacking  the  tissues  of 
the  immunosuppressed  recipient.  As  it 
also  known,  upon  recognition  and 
activation  by  foreign  antigen,  T-cells 
express  the  receptor  for  interleukine  2 
("LL-2) — which  offers  a  possible 
method  for  the  removal  of  alloreactive 


T-cells.  If  it  were  possible  to  eliminate 
the  presence  of  contaminating  recipient- 
alloreactive  T-cells  in  the  bone  marrow 
graft,  thus  preventing  or  reducing  the 
severity  of  GVHD,  allogeneic 
transplantation  might  find  greater 
applications  and  use  in  the  treatment  of 
a  variety  of  other  diseases  (e.g.. 
autoimmune  diseases  such  as 
rheumatoid  arthritis,  etc.).  In  cases 
where  haploidentical  related  donors 
may  be  readily  available  to  serve  as  a 
donor,  specific  T-cell  depletion  would 
permit  the  haploidentical  donor's 
immunity  to  be  transferred  with  the 
graft  while  preventing  severe  GVHD, 
thus  improving  the  overall  patient 
outcome 

While  GVHD  can  be  prevented  by 
extensive  non-selective  T-cell  depletion 
of  the  bone  marrow  graft,  this  procedure 
increases  the  risk  of  infection  and  graft 
rejections.  In  HLA  genotypically 
identical  sibling  transplant.  GVHD  can 
be  controlled  somewhat  through  the  use 
of  immunosuppressive  therapy  (e.g.. 
Cyclosporin,  Methotrexate,  etc.). 
However,  such  therapeutic  modalities 
are  much  less  effective  in  the 
mismatched  setting  and  are  associated 
with  susceptibility  to  bacteria  and  viral 
infections,  development  of  new 
malignancies,  and  end  organ  failure. 

NIH/Na  scientists  at  the  National 
Cancer  Institute  have  developed  and 
evaluated  in  animal  models,  a 
recombinant  immxmotoxin  (e.g.,  Anti- 
Tac  (Fv)/PE38)  which  kills  activated  T- 
cells  at  very  low  immunotoxin 
concentrations.  The  subject 
Immimotoxin  is  a  single  chain  protein 
composed  of  the  Fv  portion  of  an 
antibody  fused  to  the  amino  terminus  of 
the  PE.  The  toxin  has  three  domains:  LA 
IS  responsible  for  cell  binding,  II  is 
required  for  translocation  and  has  the 
proteolytic  processing  site,  and  ID  has 
the  ADP-ribosylating  activity.  After  call 
internalization,  a  truncated  form  of  PE, 
generated  by  proteolytic  cleavage 
translocates  to  the  cytosol  where  ADP- 
ribosylation  of  elongation  factor  2 
terminates  protein  synthesis  causing 
cell  death. 

NIH/Na  scientists  have  shown  that 
Anti-Tac(Fv}-PE38  may  prevent  and 
reduce  the  severity  of  GVHD  by  specific 
elimination  or  reduction  of  recipient- 
alloreactive  donor  T-cells  without 
adversely  affecting  other  T-cell 
population  or  compromising  stem  cell 
engraftment  and  recipient 
hematopoietic  rescue  and  survival. 
These  experiments  have  demonstrated 
that  it  is  possible  to  inexpensively  and 
selectively  eliminate  or  reduce  the 
numbers  of  alloreactive  T-cells  present 
in  a  bone  marrow  graft  resulting  in 
prevention  of  or  a  reduction  in  the 


severity  of  GVHD  after  bone  marrow 
transplantation  procedures,  but  does  not 
compromise  stem  cell  engraftment  and 
recipient  hematopoietic  rescue  and 
survival.  The  methodology  is  simple 
and  does  not  involve  significant  lengths 
of  time  or  specialized  equipment.  Thus 
it  should  be  possible  to  transition  these 
findings  to  the  clinical  situation  without 
significant  problems.  If  clinical  results 
approximate  the  observed  animal 
finding  it  might  then  be  possible  to 
utilize  BMT  in  many  other  disease 
conditions. 

In  addition  NIH/NCI  scientists  have 
shown  in  a  Phase  I  Trial  that  Anti- 
Tac(Fv)-PE38  can  be  safely 
administered  intravenously  to  patients 
with  cancer;  good  blood  levels  of  the 
immimotoxin  are  also  achieved.  Thus 
Anti-Tac(Fv)-PE38  may  also  be  used  to 
treat  patients  with  GVHD  or  the  treat 
patients  undergoing  allograft  rejection. 

A  Cooperative  Research  and 
Development  Agreement  or  CRADA 
means  the  anticipated  joint  agreement  to 
be  entered  into  by  NQ  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
April  10, 1987  as  amended  by  the 
National  Technology  Transfer 
Advancement  Act  of  1995  to  collaborate 
to  improve  the  properties  of  Anti- 
Tac(Fv)-PE38.  The  expected  duration  of 
the  CRADA  would  be  from  one  (1)  to 
five  (5)  years. 

The  role  of  the  NQ  in  the  CRADA 
may  include,  but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Providing  the  Collaborator  with 
samples  of  the  subject  compounds  to 
create,  optimize,  test  and  develop 
targeted  drugs  for  clinical  studies. 

3.  Planning  research  studies  and 
interpreting  research  results. 

4.  Carrying  out  research  to  improve 
the  properties  of  Anti-Tac(Fv)-PE38 
which  include,  but  are  not  restricted  to. 
increased  production  yield,  decreased 
side  effects,  increased  cyotoxic  activity 
and  better  tissue  penetration. 

5.  Publishing  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Plaiming  research  studies  and 
interpreting  research  results. 

3.  Providing  samples  of  the  subject 
compounds  to  create,  optimize,  test  and 
develop  targeted  drugs  for  clinical 
studies. 

4.  Providing  technical  and/or 
financial  support  to  facilitate  scientific 
goals  and  for  further  design  of 
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applications  of  the  technology  outlined 
in  the  agreement. 

5.  Providing  immunotoxin  for 
laboratory  and  animal  studies. 

6.  Publishing  research  results. 
Selection  criteria  for  choosing  the 

CRADA  Collaborator  may  include,  but 
not  be  limited  to: 

1.  The  ability  to  collaborate  with  NQ 
on  further  research  and  development  of 
this  technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research  and 
development  of  this  technology  (e.g.. 
facilities,  personnel  and  expertise)  and 
accomplish  objectives  according  to  an 
appropriate  timetable  to  be  outlined  in 
the  CRADA  Collaborator's  proposal. 

3.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research  and  development  of  this 
technology,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

4.  The  demonstration  of  expertise  in 
the  commercial  development  and 
production  of  products  related  to  this 
area  of  technology. 

5.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

6.  The  demonstration  of  expertise 
pertinent  to  the  development  of  models 
to  evaluate  and  improve  the  efficacy  of 
immunotoxin  in  the  prevention  or 
treatment  of  graft-versus-host  disease 
and/or  allograft  rejection. 

7.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

8.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

9.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  distribution 
of  patent  rights  to  CRADA  inventions. 
Generally,  the  right  of  ownership  are 
retained  by  the  organization  that  is  the 
employer  of  the  inventor,  with  (1)  the 
grant  of  a  license  for  research  and  other 
Government  purposes  to  the 
Government  when  the  CRADA 
Collaborator's  employee  is  the  sole 
inventor,  or  (2)  the  grant  for  an  option 
to  elect  an  exclusive  or  nonexclusive 
license  to  the  CRADA  Collaborator 
when  the  Government  employee  is  the 
sole  inventor. 


Dated:  June  11, 1998. 
Kathleeen  Sybert, 

Acting  Director.  Technology  Development 
and  Commercialization  Branch.  National 
Cancer  Institute.  National  Institutes  of  Health. 

Dated:  April  30, 1998. 
Jack  Spiegel. 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
[FR  Doc.  98-16427  Filed  6-19-98;  8:45  am) 

BILUNQ  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Licensing  Opportunity  and/or 
Cooperative  Research  and 
Development  Agreement  ("CRADA") 
Opportunity:  Drug  and  Method  for  the 
Therapeutic  Treatment  of  Ovarian 
Cancer  and  Mesotheliomas 

agency:  National  Institutes  of  Health. 
PHS,  DHHS. 
action:  Notice. 

SUMNMARY:  The  NIH  is  a  seeking 
Licensee(s)  and/or  Cooperative  Research 
and  Development  Agreement 
("CRADA")  Collaborators  to  further 
develop,  evaluate,  and  commercialize  a 
recombinant  immunotoxin.  termed 
SS{dsFv)-PE38.  SS(dsFv)-PE38  is  a 
disulfide-linked  recombinant 
immunotoxin  fused  to  PE38.  a  mutant 
form  of  Pseudomonas  Exotoxin,  that 
binds  to  mesothelin.  Mesothelin  is  a 
differentiation  antigen  present  on  the 
surface  of  most  ovarian  cancers, 
mesoltheliomas,  and  several  other  types 
of  human  cancers  including  cervical 
cancer.  In  normal  tissue,  mesothelin  is 
limited  in  its  expression  to  mesothelial 
cells  and  basal  cells  of  the  trachea  (low 
expression).  Therefore,  it  represents  an 
excellent  target  for  antibody-mediated 
delivery  of  cytotoxic  agents.  The  antigen 
is  a  40  kD  glycoprotein  that  is  attached 
to  the  cell  surface  by 
phosphatidylinositol.  SS  (dsFv)-PE38 
immunotoxin  is  very  cytotoxic  to  cancer 
cells  expressing  mesothelin  and  binds 
with  an  affinity  of  approximately  11 
nanomolar.  The  SS  (dsFv)-PE38 
immunotoxin  also  produces  complete 
regressions  of  mesothelin  containing 
solid  tumors  growing  in  nude  mice.  The 
goal  is  to  move  this  drug  and 
methodology  into  clinical  trials.  The 
invention  is  claimed  in  USPA  SN  08/ 
776.271  and  PCT  patent  application 
PCT/US97/00224.  entitled:  "Mesothelin, 
A  Differentiation  Antigen  Present  on 
Mesothelium.  Mesotheliomas  and 
Ovarian  Cancers  and  Methods  and  Kits 


for  targeting  the  Antigen"  and  is 
available  for  either  exclusive  or  non- 
exclusive licensing  (in  accordance  with 
35  U.S.C.  207  and  37  CFR  Part  404). 
DATES:  Respondees  interested  in 
licensing  the  invention(s)  will  be 
required  to  submit  an  "Application  for 
License  to  Public  Health  Service 
Inventions"  on  or  before  September  21, 
1998  for  priority  consideration. 

Interested  CRADA  Collaborators  must 
submit  a  confidential  proposal  summary 
to  the  NCI  on  or  before  September  21, 
1998  for  consideration.  Guidelines  for 
preparing  full  CRADA  proposals  will  be 
communicated  shortly  thereafter  to  all 
respondents  with  whom  initial 
confidential  discussions  will  have 
established  sufficient  mutual  interest. 
CRADA  proposals  submitted  thereafter 
may  be  considered  if  a  suitable  CRADA 
Collaborator  has  not  been  selected. 
ADDRESSES:  Questions  about  licensing 
opportunities  may  be  addressed  to  J.R. 
Dixon.  Ph.D..  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer.  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville.  Maryland  20852-3804: 
Telephone:  (301)  496-7056  ext.  206; 
Facsimile:  (301)  402-0220;  E-Mail: 
"DixonJOD.NIH.GOV".  Information 
about  Patent  Applications  and  pertinent 
information  not  yet  publicly  described 
can  be  obtained  under  the  terms  of  a 
Confidential  Disclosure  Agreement. 
Respondees  interested  in  licensing  the 
invention(s)  will  be  required  to  submit 
an  "Application  for  License  to  Public 
Health  Service  Inventions". 

Dep>ending  upon  the  mutual  interests 
of  the  Licensee(s)  and  the  National 
Cancer  Institute  ("NCI"),  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  to  collaborate  to  improve  the 
properties  of  the  SS(dsFv)-PE38 
immimotoxin  may  also  be  negotiated. 
Proposals  and  questions  about  this 
CRADA  opportunity  may  be  addressed 
to  Ms.  Karen  Maurey,  Acting  Deputy 
Director,  National  Cancer  Institute, 
Technology  Development  & 
Commercialization  Branch,  6120 
Executive  Plaza  South-Room  450, 
Rockville,  Maryland  20852;  Telephone: 
(301)  496-0477;  Facsimile:  (301)  402- 
2117.  Respondees  interested  in 
submitting  a  CRADA  proposal  should  be 
aware  that  it  may  be  necessary  to  secure 
a  license  to  the  above  mentioned  patent 
rights  in  order  to  commercialize 
products  arising  from  a  CRADA. 
SUPPLEMENTARY  INFORMATION:  NIH/NQ 

scientists  have  done  toxicity  studies 
with  the  SS(dsFv)-PE38  immunotoxin  in 
mice  and  with  an  earlier  single  chain 
variant  (SSFv-PE38)  in  Cynomolgus 
monkeys.  Treatment  of  mice  writh  5)ig 
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QOD  X  3  (0.25  mg/kilo)  produced 
complete  tumor  regressions  without 
death  or  toxicity.  Since  the  antibody 
does  not  react  with  mouse  mesothelin, 
possible  toxicities  in  mice  are  due  to 
non-specific  (liver)  toxicity.  NIH/NQ 
scientists  have  also  administered  this 
aforementioned  single  chain  form  to 
monkeys.  SS(Fv)-PE38  reacts  just  as 
strongly  with  monkey  mesothelin  as  it 
does  with  human  mesothelin,  and 
therefore,  one  would  expect  the  monkey 
to  be  a  good  predictor  of  toxicity  in 
humans.  At  a  0.05  mg/kilo  dose  level, 
no  toxicity  was  experienced.  A  second 
monkey  received  0.5  mg/kilo  and 
showed  a  transient  elevation  in  Uver 
enzymes  and  non-specific  physical 
signs  (inactivity),  but  fully  recovered. 

In  the  United  States,  an  estimated 
15,000  patients  die  of  ovarian  cancer 
each  year  despite  therapy.  Although  less 
common,  mesotheliomas  are  known  to 
be  resistant  to  all  chemotherapeutic 
agents.  Development  of  new  therapeutic 
modahties  to  treat  these  malignancies  is 
needed. 

A  Cooperative  Research  and 
Development  Agreement  or  CRADA 
means  the  anticipated  joint  agreement  to 
be  entered  into  by  NQ  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
April  10,  1987  as  amended  by  the 
National  Technology  Transfer 
Advancement  Act  of  1995  to  collaborate 
to  improve  the  properties  of  the 
SS(dsFv)-PE38  immunotoxin. 

The  rule  of  the  NCI  in  the  CRADA 
may  include,  but  are  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Providing  the  Collaborator  with 
samples  of  the  subject  compounds  to 
create,  optimize,  test  and  develop 
targeted  drugs  for  clinical  studies. 

3.  Planning  research  studies  and 
interpreting  research  results. 

4.  Carrying  out  research  to  improve 
the  properties  of  the  SS(dsFv)-PE38 
which  include,  but  are  not  restricted  to, 
increased  production  yield,  decreased 
side  effects,  increased  cytotoxic  activity 
and  better  tissue  penetration. 

5.  Publishing  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Provicnng  samples  of  the  subject 
compounds  to  create,  optimize,  test  and 
develop  targeted  drugs  for  clinical 
studies. 

4.  Providing  technical  and/or 
financial  support  to  facilitate  scientific 


goals  and  for  further  design  of 
applications  of  the  technology  outlined 
in  the  agreement. 

5.  Incorporating  the  immxmotoxin 
into  hposomes  or  producing  other 
formulations  in  order  to  increase  the 
therapeutic  efficacy. 

6.  Providing  immunotoxin  for 
laboratory  and  animal  studies. 

7.  Publishing  research  results. 
Selection  criteria  for  choosing  the 

CRADA  Collaborator  may  include,  but 
not  be  limited  to: 

1.  The  abiUty  to  collaborate  with  NQ 
on  further  research  and  development  of 
this  technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research  and 
development  of  this  technology  (e.g. 
facilities,  personnel  and  expertise)  and 
accompUsh  objectives  according  to  an 
appropriate  timetable  to  be  outlined  in 
the  CRADA  Collaborator's  proposal. 

3.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research  and  development  of  this 
technology,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

4.  The  demonstration  of  expertise  in 
the  commercial  development  and 
production  of  products  related  to  this 
area  of  technology. 

5.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

6.  The  demonstration  of  expertise 
pertinent  to  the  development  of  models 
to  evaluate  and  improve  the  efficacy  of 
the  SS  (dsFv)-PE38  immunotoxin  for  the 
treatment  of  ovarian  cancer  and 
mesotheliomas. 

7.  The  demonstration  of  expertise  in 
the  formulation  of  drugs  into  Uposomes 
or  other  delivery  vehicles. 

8.  The  willingness  to  cooperate  with 
the  NQ  in  the  timely  pubUcation  of 
research  results. 

9.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

10.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  distribution 
of  patent  rights  to  CRADA  inventions. 
Generally,  the  rights  of  ownership  are 
retained  by  the  organization  that  is  the 
employer  of  the  inventor,  with  (1)  the 
grant  of  a  license  for  research  and  other 
Government  purposes  to  the 
Government  when  the  CRADA 
Collaborator's  employee  is  the  sole 


inventor,  or  (2)  the  grant  of  an  option  to 
elect  an  exclusive  or  nonexclusive 
license  to  the  CRADA  Collaborator 
when  the  Government  employee  is  the 
sole  inventor. 

Dated:  May  18. 1998. 
Jack  Spiegel. 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

Dated:  May  26, 1998. 
Kathleen  Sybert. 

Acting  Director,  Technology  Development 
and  Commercialization  Branch,  National 
Cancer  Institute.  National  Institutes  of  Health. 

(PR  Doc.  98-16426  Filed  6-19-98;  8:45  am] 
HLUNQ  COOC  414<MI1-M 


DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions;  — 

Availability  for  Licensing:  Novel 
Antitumor  Macrocyclic  Lactones, 
Compositions  and  Methods  of  Use 

agency:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  is  seeking  licensees  for  the 
further  development,  evaluation  and 
commercialization  of  materials  and 
methods  for  novel  cancer  treatment 
agents.  The  invention  claimed  in  DHHS 
Reference  No.  E-244-97/0,  "Novel 
Antitumor  Macrocyclic  Lactones, 
Compositions  and  Methods  of  Use," 
(Boyd,  M.  et  al.)  filed  on  29  June  1997 
as  USSN  60/053,784,  is  available  for 
licensing  (in  accordance  with  35  USC 
207  and  37  CFR  Part  404). 
ADDRESSES:  Questions  about  the 
licensing  opportunity  should  be 
addressed  to  Girish  C.  Barua,  Ph.D.. 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  301/ 
496-7056  ext.  263;  Fax:  301/402-0220. 
SUPPLEMENTARY  INFORMATION:  The 
invention  relates  to  a  series  of 
macrocycUc  lactones  based  on 
compounds  isolated  from  certain  marine 
sponges  and  tunicates.  These 
compoimds  have  in  vitro  activity  against 
certain  human  solid  tumors,  including 
non-small  cell  lung  cancer,  renal  cancer 
and  melanoma,  all  important  killers 
which  are  resistant  to  currently  used 
dru^. 

Oi  particular  interest  is  the  cell-line 
activity  profile  of  these  lactones,  which 
indicates  a  novel  mechanism  of  action. 
Such  compounds  hold  the  promise  of  in 
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vivo  activities  unlike  those  seen  with 
current  drugs.  These  lactones  thus  have 
the  potential  for  use  as  therapeutics 
alone  or  in  combination  with  existing 
drugs. 

Information  about  the  patent 
application  and  pertinent  information 
not  yet  publicly  described  can  be 
obtained  under  a  ConHdential 
Disclosure  Agreement.  Respondees 
interested  in  licensing  the  invention 
will  be  required  to  submit  an 
Application  for  License  to  Public  Health 
Service  Inventions. 

Dated:  June  16.  1998. 
Jack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
(FR  Doc.  98-16425  Filed  6-19-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  IGdney  Diseases 
Special  Emphasis  Panel.  ZDiG  GRB-((02). 

Date-July  15-16, 1998. 

Time:  July  15,  1998.  7:30  pm  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5  Boston,  MA  02114. 

Contact  Person:  William  Elzinga,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA.  NIDDK,  Natcher  Building, 
Room  6AS-37,  National  Institutes  of  Health, 
Bethesda.  MD  20892-6600,  (301)  594-8895. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 


Dated:  June  12, 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  98-16430  Filed  6-19-98;  8:45  am) 

BILLING  CODE  1410-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  {>erson  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-4(03). 

Date:  June  30, 1998. 

Time:  3:00  pm  to  Adjournment 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Room  6AS.25S,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  William  Elzinga.  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-37.  National  Institutes  of  Health, 
Bethesda,  MD  20892-6600.  (301)  594-6895. 

This  notice  is  being  published  less  than  15 
dajrs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  June  12, 1998. 
Laveme  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  98-16431  Filed  6-9-98;  8:45  am) 

WLLJNQ  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  jjersonal  privacy. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel,  ZRG7 
SSS-7(67). 

Date:  June  22-23, 1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Roclcville 
Pilte.  Rockville,  MD  20852. 

Contact  Person:  Houston  Baker.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128, 
MSC  7854,  Bethesda,  MD  20892-7854,  (301) 
435-1175. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel,  sss-x(6). 

Date:  June  22. 1998. 

Time:  2:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel,  ZRG7 
SSS-7  (68). 

Date:  June  25-26, 1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Woodfin  Suite  Hotel,  1380  Piccard 
Drive,  Rockville,  MD  20850. 

Contact  Person:  Houston  Baker,  PhD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5128, 
MSC  7854.  Bethesda.  MD  20892-7854,  (301) 
435-1175. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Behavioral  and 
Neurosciences  Special  Emphasis  Panel. 
Date:  June  2»-July  1, 1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Qarion  Hampshire  Hotel, 
Washington.  DC 

Contact  Person:  Jay  Cinque.  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5186,  MSC  7846. 
Bethesda,  MD  20892,  (301)  435-1252. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel.  ZRG7- 
SSS-X  (07). 
Date:  June  29. 1998. 
Time:  1:00  pm  to  2:30  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  43S-1171. 

iVome  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel,  ZRG4  HPD(2). 
Date:  June  30, 1998. 
Time:  3:00  pm  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  PhD, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4100,  MSC  7804,  Bethesda,  MD  20892, 
(301)435-1716. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Experimental 
Therapeutics  Subcommittee  2. 
Dote.  July  1-3. 1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Chevy  Chase 
Pavilion.  4300  Military  Road,  NW. 
Washington,  IX:  20015. 

Contact  Person:  Marcia  Litwack.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1719. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Initial  Review  Group, 
Metabolism  Study  Section. 
Date:  July  1-2,  1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Ave,  Washington,  DC  20007. 
Contact  Person:  Krish  Krishnan,  PhD. 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6164. 
MSC  7892,  Bethesda.  MD  20892,  (301)  4435- 
1041. 

Name  of  Committee:  Cliiucal  Sciences 
Special  Emphasis  Panel.  ZRG4  HPD  (04). 
ZJofe;  July  1.1998. 
Time:  3:00  pm  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler.  PhD, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4100,  MSC  7804,  Bethesda,  MD  20892. 
(301)  435-1716. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Special  Emphasis  Panel, 
Special  Emphasis  Panel  MEDB  (01). 
Date:  July  6,  1988. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Ave,  NW,  Washington,  DC 
20037. 

Contact  Person:  Alec  S.  Liacouras,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5154, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1740. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Empahasis  Panel,  ZRG7- 
SAT  (IS). 
Date:  July  7-8, 1998. 
Time:  6:00  pm  to  4:30  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Bethesda,  8400  Wisconsin 
Ave.  Bethesda.  MD  20814. 

Contact  Person:  Gerald  Becker,  PhD,  MD, 
.  Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  8701  Rockledge  Drive,  Room  5114, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1170. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel. 
Date:  July  8, 1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contort  Person.  Bill  Bunnag.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5124, 
MSC  7850.  Bethesda.  MD  20892,  (301)  435- 
1177. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Spwcial  Emphasis  Panel, 
Special  Emphasis  Panel  SSS-Z. 
CQte.'JulyS.  1998. 
Time:  2:00  pm  to  4:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Ron  Manning,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158, 


MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1723. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel. 
DOte.July  9,  1998. 
Time:  8:00  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2102 
Wisconsin  Ave,  Washington,  DC  20007. 
Contort  Person:  Eileen  Bradley.  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5120. 
MSC  7854.  Bethesda.  MD  20892,  (301)  435- 
1179. 

Name  of  Committee:  Microbiological  and 
hmnunological  Sciences  Special  Emphasis 
Panel.  ZRG5  AARR-2  (01). 
Dote;  July  9-10, 1998. 
Time:  8:00  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metit)  Center,  Bethesda,  MD  20814. 

Contact  Person:  Sami  Mayyasi.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1169. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel. 
Dote.  July  9. 1998. 
rime:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda  MD  20814. 

Contort  Person.  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1177. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Special  Emphasis  Panel. 
Chemistry  and  Related  Sciences  SEP  2^G3 
PBC(l). 
Date:  July  9. 1998. 
Time:  3:00  pm  to  6:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  NW.,  Washington,  DC 
20007. 

Contort  Person:  Zakir  Bengali,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5150, 
MSC  7842,  Bethesda.  MD  20892,  (301)  435- 
1742. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel,  ZRG4  HPD  (03). 
Dote:  July  9, 1998. 
Time:  3:00  pm  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
Applications. 

Place:  NIH.  Rocklitlge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Stindler,  PhD, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4100,  MSC  7804,  Bethesda.  MD  20892, 
(301)  435-1716. 
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Name  of  Committee:  Biological  and 
Physiological  Sciences  Special  Emphasis 
Panel. 

Date:  July  9-10, 1998. 

Time:  7:00  pm  to  5:00  pm. 

Agenda:  To  review  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD,  20815. 

Contact  Person:  Ramesh  K.  Nayak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840.  Bethesda,  MD  20892,  (301)  435- 
1026. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Special  Emphasis  Panel, 
Metallobiochemistry  Study  Section. 

Date:  July  10, 1998. 

Time:  8:30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  John  L.  Bowers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda.  MD  20892,  (301)  435- 
1725. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Sp>ecial  Emphasis  Panel, 
Special  Emphasis  Panel. 

Dote.  July  10-11.  1998. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Ave,  Washington,  DC  20007. 

Contact  Person:  Chhanda  L.  Ganguly,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel,  ZRG4  HPD  (7). 

Dote.  July  10, 1998. 

Time:  3:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  Phd. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4100,  MSC  7804,  Bethesda,  MD  20892, 
(301)435-1716. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel,  ZRG7 
SSS-8  (46). 

Dote:  July  13-14,  1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  Nadarajen  Vydelingum, 
Phd,  Scientific  Review  Administrator, 
Sp>ecial  Study  Section — 8,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  MSC  7854,  Rm 
5122,  Bethesda,  MD  20892,  (301)  435-1176. 

Name  of  Committee:  Behavioral  and 
Neurosciences  Special  Emphasis  Panel. 


Date.  July  13-14, 1998. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Ave,  Washington,  DC  20007. 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5202, 
MSC  7848,  Bethesda,  MD  20892. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Special  Emphasis  Panel. 

Date:]\ily  15,  1998. 

Time:  3:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
10892  (Telephone  Conference  Call). 

Contact  Person:  Raymond  Bahor,  PhD, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3048,  MSC  7766,  Bethesda,  MD  20892, 
(301)435-0903. 

Name  of  Committee:  Biological  and 
Physiological  Sciences  Sp)ecial  Emphasis 
Panel 

Dote.  July  15,  1998. 

rime.  12:30  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  National  Airport,  1489 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Everett  Sinnett,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7818.  Bethesda,  MD  20892.  (301)  435- 
1016,  ev sinnett#nih.gov. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel,  ZRG5  AARR-6  (01). 

£tote.  July  20-21,  1998. 

Time:  8:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Sami  Mayyasi,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7852.  Bethesda.  MD  20892,  (301)  435- 
1169. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Special  Emphasis  Panel. 

Date:  July  20,  1998. 

Time:  1:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
MSC  7842,  Bethesda,  MD  20892.  (301)  435- 
1741. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 


Dated:  June  15, 1998. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  98-16429  Filed  6-19-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Endangered  Species  Permit 

The  followring  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.): 

PRT-841019 

Applicant:  Dr.  Michael  C.  Wooten,  Aubtim 
University,  Alabama 

The  applicant  requests  authorization 
to  take  (capture,  tag,  release,  or 
translocate)  the  endangered  Alabama 
Beach  mouse.  Peromyscus  polionotus 
ammobates,  Choctawhatchee  beach 
mouse.  P.p.  aHophrys,  Perdido  Key 
beach  mouse,  P.p.  trissyllepsis,  and  the 
(cxirrently  proposed  for  listing  as 
endangered)  St.  Andrews  beach  mouse. 
P.p.  peninsuJaris,  throughout  the 
species'  ranges  in  Alabama  and  Florida, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Regional  Permit  Biologist,  U.S.  Fish  and 
Wildlife  Service.  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  by  July  22. 1998. 

Docimients  and  other  information 
submitted  with  this  appUcation  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  1875  Century 
Boulevard,  Suite  200.  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated;  June  15, 1998. 
Sam  D.  Hamilton, 
Regional  Director. 
(FR  Doc.  98-16466  Filed  6-19-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft  Revised 
Recovery  Plan  for  Higgins"  Eye  Pearly 
Mussel,  l^mpsilis  higginsi,  for  Review 
and  Comment 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  availability 
for  public  review  of  a  technical/ agency 
draft  revised  recovery  plan  for  the 
endangered  Higgins'  eye  pearly  mussel. 
Lampsilis  higginsi.  This  freshwater 
mussel  is  known  to  presently  occur  in 
the  Mississippi  River  from  Minneapolis/ 
St.  Paul.  Minnesota,  to  approximately 
the  Iowa-Missouri  border,  near  Keokuk, 
Iowa,  with  populations  also  occurring  in 
the  Wisconsin  River,  downstream  of 
Prairie  du  Sac,  Wisconsin;  St.  Croix 
River  downstream  of  Taylors  Falls. 
Minnesota-St.  Croix  Falls.  Wisconsin; 
and  Rock  River  below  Steel  Dam,  at 
Milan.  Illinois,  all  tributaries  to  the 
Mississippi  River.  The  Service  solicits 
review  and  comments  from  the  public 
on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  21, 1998  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor. 
Twin  Cities  Field  Office,  U.S.  Fish  and 
Wildhfe  Service,  4101  East  80th  Street, 
Bloomington,  Minnesota  55125-1665 
(telephone  612/725-3548).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  will 
be  available,  by  appointment,  for  public 
inspection  during  normal  business 
hours,  at  the  above  address. 
RDR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerrj'  Bade,  Rock  Island  Field 
Office,  U.S.  Fish  and  Wildhfe  Service, 
4469  48th  Avenue  Court,  Rock  Island, 
Illinois  61201  (telephone  309/793-5800, 
ext.  520).  or  contact  Mr.  Chuck  Kjos, 
Twin  Cities  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  4101  East  80th  Street. 
Bloomington,  Minnesota  55425-1665 
(telephone  612/725-3548,  ext.  206). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 


endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  federally  threatened  and 
endangered  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  upgrading  and 
recovering  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  public  notice  and 
opportimity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  document  under  review  revises 
the  original  Higgins'  eye  pearly  mussel 
recovery  plan,  which  was  approved  by 
the  Service  in  1983.  Since  1983, 
additional  information  on  the 
abundance,  distribution,  biology,  and 
threats  to  the  species  has  been 
developed — for  example,  the  species  is 
known  today  to  be  somewhat  more 
widespread  than  was  known  in  1983 
and  zebra  mussel  (Dreissena 
polymorpha),  beUeved  today  to  be  a 
serious  threat  to  Higgins'  eye  pearly 
mussel,  did  not  invade  U.S.  waters  until 
the  late  1980s.  Endangered  species 
recovery  planning  today  incorporates 
population  concepts  and  genetic 
considerations  to  a  greater  and  more 
developed  degree  than  it  did  in  1983 
and  statistical  methods  for  analysis  of 
mussel  populations  have  advanced 
significantly  since  that  date.  Much 
recovery  work  recommended  in  the 
1983  recovery  plan  remains  valid  and 
needs  to  continue,  but  the  recovery  plan 
needs  revision  to  reflect  current 
knowledge  and  information  of  the 
species'  present  abundance, 
distribution,  and  welfare,  as  well  as 
actions  currently  needed  for  its 
recovery.  The  draft  revised  recovery 
plan  updates  information  on  Higgins' 
eye  pearly  mussel  abundance, 
distribution,  threats,  recommended 
recovery  actions,  and  recommended 
criteria  for  reclassification  to  threatened 
status  and  delisting. 

Higgins'  eye  pearly  mussel  is  known 
to  presently  occur  in  the  Mississippi 


River  from  Miimeapolis/St.  Paul, 
Minnesota,  to  approximately  the  Iowa- 
Missouri  border,  near  Keokuk,  Iowa, 
with  populations  also  occurring  in  the 
St.  Croix  River  downstream  of  Taylors 
Falls,  Minnesota-St.  Croix  Falls, 
Wisconsin;  Wisconsin  River 
downstream  of  Prairie  de  Sac. 
Wisconsin;  and  Rock  River  below  Steel 
Dam,  at  Milan,  Illinois,  all  tributaries  to 
the  Mississippi  River.  Water  quality, 
navigation,  past  and  present  habitat 
alteration,  zebra  mussels,  incidental  loss 
via  legal  and  illegal  harvest  of 
commercial  mussel  species,  natural 
predation,  and  loss  of  genetic  variability 
are  addressed  in  the  recovery  plan. 
Recovery  efforts  will  concentrate  on 
protecting  the  habitat  of  areas  known  to 
support  viable  Higgins'  eye  pearly 
mussel  populations  and  on  addressing 
individually  the  above  identified 
threats. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan.  Comments  should  be  sent  to 
the  Field  Supervisor.  Twin  Cities  Field 
Office,  at  the  above  address. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 

Dated:  June  15,  1998. 
John  A.  Blaokenship, 
Assistant  Regional  Director,  IL,  IN,  MO 
(Ecological  Services).  Region  3.  Fort  Snelling, 
Minnesota. 
(PR  Doc.  98-16469  Filed  6-19-98;  8:45  am) 

MLUNG  CODE  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
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days;  therefore,  public  comments 
should  be  submitted  to  OMB  within  30 
days  in  order  to  assure  their  maximum 
consideration. 

Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Desk  Office  for  the  Interior 
Department,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington 
DC  20503  and  to  the  Bureau  Clearance 
Officer,  U.S.  Geological  Survey,  807 
National  Center,  Reston,  VA  20192.  As 
required  by  OMB  regulations  at  5  CFR 
1320.8(d)(1),  the  U.S.  Geological  Survey 
solicits  specific  public  comments 
regarding  the  proposed  information 
collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utiUty,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Consolidated  Consumers' 
Report. 

Current  OMB  Approval  Number: 
1032-0084. 

Abstract:  Repsondents  supply  the 
U.S.  Geological  Survey  with  domestic 
ccHisumption  data  of  12  metals  and 
ferroalloys,  some  of  which  are 
considered  strategic  and  critical.  This 
information  will  be  published  as 
monthly  and  annual  reports  for  use  by 
Government  agencies,  industry,  and  the 
general  public. 

Bureau  Form  Number:  9-4117^tA. 

Frequency:  Monthly  and  Annually. 

Description  of  Respondents: 
Consumers  of  ferrorus  and  related 
metals. 

Annual  Responses:  2,923. 

Annual  Burden  Hours:  2,192. 

Bureau  Clearance  Officer:  John  E. 
Cordyack.  Jr.,  703-648-7313. 
John  H.  De Young,  Jr., 
Chief  Scientist,  Minerals  Information  Team. 
[FR  Doc.  98-16506  Filed  6-19-M;  8:45  am] 

MLUNQ  CODE  431l>-r7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Public  Comment  Period  on 
Proposed  Agreement  for  Leasing  of 
Colorado  River  Water  and  Non- 
Irrigation  of  l^nds  on  Chemehuevi 
Indian  Reservation 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  opportunity  for  public 

comment. 

SUMMARY:  The  Chemehuevi  Indian  Tribe 
entered  into  an  agreement  with 
Southeastern  Nevada  Water  Company, 
Inc.,  dated  January  31,  1998,  for  a  25- 
year  lease  of  5,000  acre- feet  per  year  of 
the  Tribe's  Colorado  River  water 
entitlement.  The  agreement  has  been 
submitted  to  the  Secretary  of  the  Interior 
with  a  request  for  the  Secretary's 
approval  as  a  lease  of  Indian  lands 
within  the  meaning  of  25  U.S.C.  415  and 
for  approval  under  25  U.S.C.  81.  As  part 
of  the  Secretary's  review,  the  Bureau  of 
Indian  Affairs  has  determined  it  is  in 
the  public  interest  to  allow  an 
opportunity  for  interested  parties  to 
comment  on  the  proposed  lease. 
DATES:  Any  comments  must  be  received 
by  the  agency  on  or  before  August  6, 
1998. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  conunents  to  the 
Area  Director,  Bureau  of  Indian  Affairs, 
Attention:  Ms.  Cathy  Wilson,  Phoenix 
Area  Office,  P.O.  Box  10,  MS  420. 
Phoenix,  AZ  85004. 
SUPPLEMENTARY  MFOfMATION:  The 
Chemehuevi  Indian  Tribe  is  a  federally 
recognized  Indian  tribe  organized  under 
section  16  of  the  Indian  Reorganization 
Act  of  1934  (25  U.S.C.  §476).  The  Tribe 
is  the  beneficial  owner  of  the 
Chemehuevi  Indian  Reservation  which 
is  located  entirely  within  San 
Bernardino  County,  California.  On 
February  2,  1998,  the  Chemehuevi 
Indian  "Tribe  provided  the  proposed 
Agreement  for  the  Leasing  of 
Reservation  Water  and  for  Non- 
Irrigation  of  Reservation  Lands  to  the 
Secretary  of  the  Interior  for  approval.  If 
the  lease  is  approved  by  the  Secretary, 
it  will  become  effective  upwn  that 
approval  and  remain  in  effect  for  a  term 
of  25  years. 

Under  the  proposed  lease  agreement, 
the  Tribe  will  lease  5,000  acre- feet  of 
Colorado  River  water  per  year  to  the 
lessee.  Southeastern  Nevada  Water 
Company,  Inc.  The  lessee  is  a  for-profit 
corporation,  organized  under  the  laws  of 
the  State  of  Nevada  and  based  in 
Scottsdale,  Arizona.  The  lessee  is 
authorized  to  do  business  in  the  State  of 


California  and  will  use  the  water 
acquired  during  the  period  of  the  lease 
to  meet  the  present  and  future  water 
demands  of  the  lessee  and  any 
sublessees  or  assignees  in  the  State  of 
California. 

Copies  of  the  lease  are  available  from 
the  Bureau  of  Indian  Affairs  at  the 
address  listed  under  ADDRESSES.  In 
addition,  the  Tribe  is  assessing  the 
environmental  impacts  of  the  lease.  Any 
documents  created  during  the 
environmental  compliance  process  will 
be  made  available,  as  appropriate,  from 
the  Bureau  of  Indian  Affairs'  Phoenix 
Area  Office  at  the  address  listed  under 
ADDRESSES 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cathy  Wilson,  telephone  (602)  379- 
6789. 

Dated:  June  IS,  1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  98-16561  Filed  6-19-98;  8:45  am) 

BILUNQ  CODE  4310-Q2-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Notice  of  Final  Agency  Action 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  final  agency  action. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  the  Interior  has  decided 
to  take  approximately  146  acres  of  land, 
located  in  New  London  County, 
Connecticut,  into  trust  for  the 
Mashantucket  Pequot  Tribe  of 
Connecticut.  The  Secretary  shall  acquire 
title  in  the  name  of  the  United  States  no 
sooner  than  30  days  after  date  of  this 
notice.  This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Larry  E.  Scrivner,  Bureau  of  Indian 
A^rs,  Chief,  Division  of  Real  Estate 
Services,  MS-4510/MIB/Code  220,  1849 
C  Street,  N.W.,  Washington,  D.C.  20240, 
telephone  (202)  208-7737. 
SUPPLEMBfTARY  INFORMATION:  The 
Mashantucket  Pequot  Tribe  of 
Connecticut  submitted  an  application  to 
acquire  approximately  146  acres  of  land 
located  in  New  London  County, 
Connecticut,  into  trust  status.  Based 
upon  information  provided,  we  have 
determined  that  the  acceptance  of  the 
parcels  into  trust  status  is  consistent 
with  applicable  guidelines  and  is  in  the 
best  interest  of  the  Mashantucket  Pequot 
Tribe.  The  acquisition  qualifies  for 
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conversion  to  trust  status  pursuant  to 
the  provisions  of  the  Act  of  June  18, 
1934  (48  Stat.  984,  25  U.S.C.  465).  The 
Secretary  shall  acquire  title  in  the  name 
of  the  United  States  of  America  in  trust 
for  the  Mashantucket  Pequot  Tribe  of 
Connecticut  no  sooner  than  30  days 
after  date  of  this  notice  according  to  25 
CFR  151.12(b)  (see  61  FR  18083,  April 
24,  1996).  subject  to  the  receipt  of 
satisfactory  title  evidence  in  accordance 
with  25  CFR  151.13. 

Fanning  Road  Tracts 

Tmct  One:  Lot  number  42  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  234.  at  Page  819  of  the 
Ledyard  Land  Records. 

Tract  Two:  Lot  number  48  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  215,  at  Page  189  of  the 
Ledyard  Land  Records. 

Tract  Three:  Lot  nimiber  54  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particxUar  description  can  be 
found  in  Volimie  219,  at  Page  488  of  the 
Ledyard  Land  Records. 

All  of  the  above  referenced  tracts  of 
land  are  depicted  on  the  Town 
Assessor's  Map  I.D.  Number  18  which 
map  is  on  file  in  the  Town  of  Ledyard 
Tax  Assessor's  Office. 

Shewrille  Road  Tracts 

Tract  One:  Lot  number  812R  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  239.  at  Page  327  of  the 
Ledyard  Land  Records. 

Tract  Two:  Lot  number  854R  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  230,  at  Page  634  of  the 
Ledyard  Land  Records. 

Tract  Three:  Lot  number  858  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Voliune  232,  at  Page  268  of  the 
Ledyard  Land  Records. 

Tract  Four:  Lot  number  871  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Ofpce  while 
a  more  particular  description  can  be 
foimd  in  Volume  269.  at  Page  891  of  the 
Ledyard  Land  Records. 

Tract  Five:  Lot  number  875  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particiilar  description  can  be 
foxmd  in  Volume  232,  at  Page  565  of  the 
Ledyard  Land  Records. 


Tract  Six:  Lot  number  879  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particxUar  description  can  be 
found  in  Voliune  232,  at  Page  565  of  the 
Ledyard  Land  Records. 

Tract  Seven:  Lot  number  899  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
foimd  in  Volume  216,  at  Page  752  of  the 
Ledyard  Land  Records. 

Tract  Eight:  Lot  number  904  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  f)articular  description  can  be 
found  in  Volume  242,  at  Page  295  of  the 
Ledyard  Land  Records. 

Tract  Nine:  Lot  number  929  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
foimd  in  Volume  224,  at  Page  307  of  the 
Ledyard  Land  Records. 

Tract  Ten:  Lot  number  935  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  224.  at  Page  106  of  the 
Ledyard  Land  Records. 

Tract  Eleven:  Lot  number  938R  which 
is  the  designation  of  this  parcel  of  land 
by  the  Ledyard  Tax  Assessor's  Office 
while  a  more  particular  description  can 
be  found  in  Volume  174,  at  Page  426  of 
the  Ledyard  Land  Records. 

Trocf  Twelve:  Lot  number  943  which 
is  the  designation  of  this  parcel  of  land 
by  the  Ledyard  Tax  Assessor's  Office 
while  a  more  particular  description  can 
be  found  in  Volume  220,  at  Page  419  of 
the  Ledyard  Land  Records. 

All  of  the  above  referenced  tracts  of 
land  are  depicted  on  the  Town 
Assessor's  Map  I.D.  Number  18  which 
map  is  on  file  in  the  Town  of  Ledyard 
Tax  Assessor's  Office. 

Coachman  Pike  Tracts 

Tract  One:  Lot  number  41  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  234,  at  Page  551  of  the 
Ledyard  Land  Records. 

Tract  Two:  Lot  number  49  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  232.  at  Page  226  of  the 
Ledyard  Land  Records. 

Tract  Three:  Lot  number  51  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  230.  at  Page  612  of  the 
Ledyard  Land  Records. 

Tract  Four  Lot  number  52  which  is 
the  designation  of  this  parcel  of  land  by 


the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  230,  at  Page  68  of  the 
Ledyard  Land  Records. 

Tract  Five:  Lot  number  53  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  233.  at  Page  530  of  the 
Ledyard  Land  Records. 

Tract  Six:  Lot  number  54  which  is  the 
designation  of  this  parcel  of  land  by  the 
Ledyard  Tax  Assessor's  Office  while  a 
more  particular  description  can  be 
found  in  Volume  234,  at  Page  262  of  the 
Ledyard  Land  Records. 

Tract  Seven:  Lot  number  56  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  233,  at  Page  487  of  the 
Ledyard  Land  Records. 

Tract  Eight:  Lot  number  58  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  211,  at  Page  634  of  the 
Ledyard  Land  Records. 

Tract  Nine:  Lot  number  59  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  232,  at  Page  257  of  the 
Ledyard  Land  Records. 

Tract  Ten:  Lot  number  60  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  237,  at  Page  203  of  the 
Ledyard  Land  Records. 

Tract  Eleven:  Lot  number  64  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Teix  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  223,  at  Page  23  of  the 
Ledyard  Land  Records. 

Tract  twelve:  Lot  number  66  which  is 
the  designation  of  this  parcel  of  land  by 
the  Ledyard  Tax  Assessor's  Office  while 
a  more  particular  description  can  be 
found  in  Volume  230,  at  Page  57  of  the 
Ledyard  Land  Records. 

Tract  Thirteen:  Lot  number  67  which 
is  the  designation  of  this  parcel  of  land 
by  the  Ledyard  Tax  Assessor's  Office 
while  a  more  particular  description  can 
be  found  in  Volume  210.  at  Page  386  of 
the  Ledyard  Land  Records. 

All  01  the  above  referenced  tracts  of 
land  are  depicted  on  the  Town 
Assessor's  Map  I.D.  Number  30  which 
map  is  on  file  in  the  Town  of  Ledyard 
Tax  Assessor's  Office. 

That  certain  tract  or  parcel  of  land 
situated  on  the  easterly  and  southerly 
side  of  Coachman  Pike  in  the  Town  of 
Ledyard,  County  of  New  London  and 
state  of  Connecticut  and  consisting  of 
the  portion  of  Lot  No.  38  on  various 


now  on  rec 
Dated:  ]ui 
Kevin  Gove 
Assistant  Se 
IFRDoc.9* 
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plans  of  Stonehedge  subdivision,  which 
portion  is  located  within  the  definition 
of  private  settlement  land  of  the 
Mashantucket  Pequot  Tribe  as  defined 
by  25  U.S.C.  §  1752  and  specifically 
excluding  any  portion  of  said  lot  outside 
the  defined  settlement  area  said  tract  is 
bounded  and  described  as  follows: 

Beginning  at  a  merestone  at  the 
northwesterly  comer  of  the  herein 
described  tract,  said  point  of  beginning 
being  in  the  easterly  street  line  of 
Coachman  Pike,  so-called,  at  the 
southwesterly  comer  of  Lot  No.  48; 
thence  along  Lot  No.  48,  S.  ea^oa'SO"  E. 
140.00  feet  to  an  iron  pipe;  thence  N. 
83''14'05"  E.  350.00  feet  to  an  iron  pipe, 
said  point  being  the  northeasterly  comer 
of  Lot  No.  38;  thence  S.  06'38'01"  E. 
175.63  feet  to  an  iron  pipe  and  the 
southeasterly  comer  of  the  within 
described  lot;  thence  S.  83''14'05"  W. 
364.53  feet  to  an  iron  pipe  which  is  set 
at  the  intersection  of  said  line  with  the 
settlement  boundary;  thence  312.00  feet 
more  or  less  in  a  northwesterly  direction 
along  the  settlement  boundary  to  a  point 
on  the  southerly  side  of  Coachman  Pike; 
thence  in  a  northeasterly  direction  along 
said  Coachman's  Pike  approximately 
105.00  feet  to  the  point  and  place  of 
beginning. 

Said  lot  contains  2  acres  more  or  less 
and  consists  of  that  portion  of  Lot  No. 
38  as  is  located  within  the  settlement 
area  and  specifically  excludes  any 
portion  of  said  lot  which  is  not  within 
said  settlement  area. 

Title  to  the  land  described  above  will 
be  conveyed  subject  to  any  valid 
existing  easements  for  public  roads, 
highways,  utilities,  pipelines,  and  any 
other  valid  easements  or  rights-of-way 
now  on  record. 

Dated:  June  12, 1998. 
Kerin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  9ft-16420  Filed  6-1^-98;  8:45  am] 

MLLMQ  COOC  4aiO-U-P 


DEPARTMBTT  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

[AZ-4)60-1 430-00] 

Tamporary  Closura  of  Salactad  Public 
Landa  and  Roada  in  Pima  County.  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  temporary  closure  of 
selected  public  lands  and  Roads  (route 
locally  known  as  Indian  Kitchen  and 
Dogtown  Roads). 

SUMMARY:  This  notice  is  to  inform  the 
public  of  the  Bureau  of  Land 


Management's  (BLM)  decision  by  the 
Tucson  Field  Office  Manager  of  the 
Tucson  Field  Office  of  the  temporary 
road  closure  of  selected  public  lands 
under  the  Field  Office's  administration. 
The  selected  public  land  roads  are 
located  in:  T.  17  S..  R.  12  E.,  sections  11, 
14  and  15.  This  action  is  being  taken  to 
provide  for  public  safety  and  to  prevent 
unnecessary  environmental  degradation 
to  archaeological  sites,  soil  resources, 
native  vegetation  and  wildlife. 

DATES:  This  closure  is  effective  May  26, 
1998. 

ADDRESSES:  12661  E.  Broadway  Blvd. 
Tucson,  AZ  85748. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  Tucson 
Field  Office,  12661  E.  Broadway  Blvd.. 
Tucson,  Arizona  85748.  (520)  722-4289. 

SUPPLEMENTARY  INFORMATION:  The 
unauthorized  construction,  excavation 
and  road  grading  of  existing  roads  has 
damaged  archaeological  sites,  native 
vegetation  and  existing  roads.  Authority 
for  this  action  is  contained  in  43  Code 
of  Federal  Regulations  8364-1. 
Violations  are  punishable  as  a  Class  A 
misdemeanor.  This  action  is  taken 
protect  life  and  property  and  allow  for 
safe  public  land  use.  The  following  are 
supplemental  rules  for  the  area 
described  above  and  apply  to  all 
persons  using  public  lands.  The  special 
mles  are  in  addition  to  existing  mles 
and  regulations  previously  established 
under  43  Code  of  Federal  Regulations 
(CFR)  as  well  as  other  Federal  laws 
appUcable  to  the  use  of  public  land. 

Specific  restrictions  and  closures  are 
as  follows: 

1.  All  posted  roads  shall  be  closed  to 
all  vehicular  use. 

2.  All  roads  described  above  shall  be 
open  to  BLM  authorized  and  permitted 
activities  on  an  event  specific  basis  as 
authorized  by  the  Tucson  Field  Office 
Management  or  his  designee. 

3.  Casual  use  of  these  lands  such  as 
hiking,  and  vehicular  use  on  existing 
two  track  trails  are  permitted. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Arizona,  or  Pima  County.  Persons  who 
violate  this  closure  order  are  subject  to 
arrest  and.  upon  conviction,  may  be 
fined  up  to  $100,000.00  and/or 
imprisoned  for  not  more  than  12  months 
as  amended  by  18  U.S.C.  3571  and  18 
U.S.C.  3581.  This  closure  shall  stay 
enforced  until  a  resolution  of  the 
unauthorized  use  is  reached,  terminated 
or  modified  by  the  Bureau  of  Land 
Management. 


Dated:  ]une  15, 1998 
)esse ).  fuen, 
Field  Manager. 
(FR  Doc:  98-16501  Filed  6-19-98;  8:45  am) 

aiLUNQ  OOOE  4310-»-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Managemant 
[NV-030-1 430-01;  N-01891] 

Notica  Of  Raatty  Action:  Claaaification 
and  Convayanca  for  Recreation  and 
Public  Purpoaaa 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Recreation  and  public  purpose 

conveyance. 

SUMMARY:  The  following  described 
public  land  in  Lincoln  County,  Nevada 
has  been  examined  and  foimd  suitable 
for  conveyance  for  recreational  or  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869  et  seq.).  Lincoln 
County  proposes  to  use  the  land  for  a 
SoUd  Waste  Disposal  Site. 

Mount  Diablo  Meridian.  Nevada 

T.  3S..R.65E., 
Sec.  18.  S2SW. 

Containing  80  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  conveyance  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  pubUc 
interest.  The  patent,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  Ail  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prosf)ect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

Detailed  information  conceming  this 
action  is  available  for  review  at  the 
Office  of  the  Bureau  of  Land 
Management,  Ely  District  Field  Office, 
702  N.  Industrial  Way,  Ely,  Nevada. 
Upon  publication  of  this  notice  in  the 
Faderal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  Conveyance  under  the 
Recreation  and  Public  Purposes  Act. 
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leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments^ 
regarding  the  proposed  Conveyance  for 
classification  of  the  lands  to  the  District 
Manager,  Ely  District,  HC33,  Box  33500. 
Ely.  Nevada  89301. 

Gassification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  solid  waste  disposal 
facility.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  solid 
waste  disposal  site. 

Comments  received  on  the 
classification  will  be  answered  by  the 
State  Director  with  the  right  to  further 
comment  to  the  Secretary.  Comments  on 
the  application  will  be  answered  by  the 
State  Director  with  the  right  to  appeal  to 
the  IBLA.  In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  irom  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  Conveyance 
until  after  the  classification  becomes 
effective. 

Dated:  June  9, 1998. 
G«ne  A.  Kolkman, 
District  Manager.  Ely.  NV. 
[PR  Doc.  98-16468  Filed  6-19-98;  8:45  ami 

BILUNG  COOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Sixty-Day  Notice  of  Intention  To 
Request  Clearance  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior, 
National  Park  Service. 

ACTION:  Notice  and  request  for 
comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  National  Park 
Service's  (NFS')  intention  to  request 
approval  of  nine  information  collections 
to  be  carried  out  pursuant  to  the 
Government  Productivity  and  Results 
Act  and  the  NFS  Strategic  Plan.  Seven 
of  the  proposed  information  collections 
are  surveys  of  customer  satisfaction 
with  certain  NPS  programs  and  types  of 
assistance.  The  other  two  collections 
seek  information  on  the  number  of 
historic  properties  designated  as  such 
and/or  protected  by  State  and  local 
governments  that  have  an  official 
partnership  with  NPS.  The  information 
sought  through  these  nine  efforts  is  not 
currently  collected  elsewhere. 

NFS"  National  Center  for  Recreation 
and  Conservation  is  proposing  to 
conduct  annual  mail  surveys  of  the 
clients  of  five  recreation  and 
conservation  assistance  programs  to 
assess  client  satisfaction  with  the 
services  received  and  to  identify  needed 
program  improvements.  The  NFS  goal 
in  conducting  these  surveys  is  to  use  the 
survey  information  to  identify  areas  of 
strength  and  weakness  in  its  recreation 
and  conservation  assistance  programs, 
to  provide  an  information  base  for 
improving  those  programs,  and  to 
provide  a  required  performance 
measurement  (Goal  Ulbl  of  the  1997 
National  Park  Service  Strategic  Plan) 
under  the  Government  Performance  and 
Results  Act. 

NFS'  National  Center  for  Cultural 
Resources.  Stewardship,  and 
Partnerships  is  proposing  to  collect 
information  on  customer  satisfaction 
with  technical  assistance  publications 
(using  response  cards)  and  technical 
training,  conferences,  etc.  through 
responses  to  training  evaluation 
questions.  The  National  Center  for 
Cultural  Resources.  Stewardship,  and 
Partnerships  also  is  proposing  to  collect 
information  on  the  number  of  historic 
properties  officially  designated  and/or 
protected  at  the  State  and  local 
governmental  level  respectively.  The 
historic  property  information  %vill  be 
collected  from  State  Historic 
Preservation  Offices  and  Certified  Local 
Governments  (CLGs).  CLGs  are  local 
governments  that  have  an  official 
historic  preservation  partnership 
agreement  with  their  State  and  NPS 
pursuant  to  the  National  Historic 
Preservation  Act,  as  amended.  The  NPS 
goal  in  collecting  this  information  is  to 
assist  in  the  evaluation  of  NFS'  historic 
preservation  partnership  program 
effectiveness  in  achieving  the  historic 
preservation  results  sought  and 
specified  in  Goals  Illal,  ina2.  and  IIIa3 
of  the  1997  National  Park  Service 


Strategic  Flan  produced  pursuant  to  the 
Government  Performance  and  Results 
Act. 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320.  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
all  nine  information  collections.  The 
NFS  also  is  asking  for  comments  on  the 
practical  utility  of  the  information  being 
gathered:  the  accuracy  of  the  burden 
hour  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  teqhnology. 
DATES:  Public  comments  will  be 
accepted  on  or  before  August  21,  1998. 
SEND  COMMENTS  TO:  Diane  M.  Cooke, 
Information  Collection  Clearance  Office, 
WASO  Administrative  Program  Center. 
National  Park  Service.  1849  C  Street 
NW,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION:  Contact  Rob 
Campellone— Uoice.  202-565-1198, 
Email:  <rob_campellone@nps.gov> — 
for  further  information  regarding  the 
surveys  related  to  Recreation  and 
Conservation  Assistance  customer 
satisfaction. 

Contact  Stephen  Newman — Voice: 
292-343-9577,  Email: 

snewman@hps.cr.nps.gov for  further 

information  regarding  the 
questionnaires  related  to  historic 
preservation  technical  assistance 
customer  satisfaction. 

Contact  John  Renaud — Voice:  202- 
343-1059,  Email: 

jrenaud@hps.cr.nps.gov — for  further 
information  regarding  the  collection  of 
data  on  the  number  of  historic 
properties  designated  or  protected  at  the 
State  and  local  government  level. 
SUPPLEMENTARY  INFORMATION: 

Titles:  National  Park  Service 
Partnership  Programs'  GFRA 
Information  Collections;  Recreation  and 
Conservation  Assistance  Customer 
Satisfaction  Survey,  Historic 
Preservation  Technical  Assistance 
Customer  Satisfaction  Questionnaires, 
Historic  Properties  Designated  or 
Protected  By  State  Government  Partners, 
and  Historic  Properties  Designated  or 
Protected  By  Local  Government  Partners 

Bureau  Form  Number:  None. 

0MB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  Government 
Productivity  and  Results  Act  requires 
Federal  agencies  to  prepare  annual 
performance  report  documenting  the 
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progress  made  toward  achieving  long- 
term  goals.  The  National  Park  Service 
needs  the  information  in  the  proposed 
collections  to  assess  the  annual  progress 
being  made  toward  meeting  Long-term 
Goals  Illal,  IllaZ.  ina3,  and  mbl  of  the 
National  Park  Service  Strategic  Plan  of 
1997.  The  information  sought  is  not 
collected  elsewhere  by  the  Federal 
Government.  The  proposed  information 
collections  impose  no  data  collection  or 
recordkeeping  burden  on  the  potential 
respondents.  Responding  to  the 
proposed  collections  is  voluntary  and  is 
based  on  data  that  the  respondents 
already  collect  and/ or  personal  opinion. 

The  National  Park  Service  needs 
information  to  help  evaluate  and 
improve  its  recreation  and  conservation 
assistance  programs  and  its  historic 
preservation  programs. 

Automated  data  collection  and 
statistical  sampling:  NFS  is  exploring 
means  to  supplement  hard  copy 
information  with  electronic  submittal 
and/or  sampling.  Total  automation 
would  have  the  potential  to  skew  the 
results  because  many  potential 
respondents  do  not  have  the  ability  to 
respond  electronically.  NFS  intends  to 
test  Internet  and  e-mail  submittal  for 
some  of  the  information  collections.  The 
results  of  the  initial  rounds  of  these 
information  collections  will  help  to 
determine  the  suitability  of  automation, 
electronic  submittal,  and  sampling  in 
terms  of  quality  control  and  in  terms  of 
confidence  in  making  extrapolations 
from  the  responses  available. 


Description  of  respondents:  The  type 
of  respondents  will  vary  as  follows 
depending  upon  the  information 
collection. 

For  the  Recreation  and  Conservation 
Assistance  Customer  Satisfaction 
Surveys,  the  potential  respondents  will 
be  all  principal  contact  persons  of 
principal  cooperating  organizations  and 
agencies  which  have  received 
substantial  assistance  from  any  of  the 
five  participating  programs  during  the 
prior  Fiscal  Year  (October  1  through 
September  30). 

For  the  Historic  Preservation 
Technical  Assistance  Customer 
Satisfaction  Questionnaires,  the 
potential  respondents  will  be  any 
recipient  of  a  NFS  historic  preservation 
technical  assistance  publication  (an 
estimated  30,000  distributed  annually) 
and  any  person  receiving  NPS  historic 
preservation  technical  assistance 
information  in  a  course,  workshop, 
conference,  etc.  (an  estimated  5,000 
participants  annually). 

For  collecting  information  on  the 
number  of  Historic  Properties 
Designated  or  Protected  By  State 
Government  Partners,  the  potential 
respondents  will  be  56  State  Historic 
Preservation  Offices.  There  is  one  State 
Historic  Preservation  Office  for  each 
State,  Territory,  etc.  defined  as  a  State 
by  the  National  Historic  Preservation 
Act,  as  amended. 

For  collecting  information  on  the 
number  of  Historic  Properties 
designated  or  Protected  By  Local 


Government  Partners,  the  potential 
respondents  will  be  the  Certified  Local 
Governments  (CLGs).  A  CLG  is  a  local 
government  that  has  executed  a  formal 
agreement  with  its  State  Historic 
Preservation  Office  and  NPS  and 
thereby  has  committed  itself  to  carry  out 
the  historic  preservation  responsibilities 
specified  by  the  National  Historic 
Preservation  Act  for  participants  in  the 
CLG  program.  There  wall  be  an 
estimated  1,300  CLGs  by  the  end  of  the 
approval  period  being  sought  for  this 
information  collection. 

Estimated  average  number  of 
respondents:  36,845.  See  the  chart 
below  for  a  breakdown  by  each 
information  collection. 

Estimated  average  number  of 
responses:  9,974.  See  the  chart  below  for 
a  breakdown  by  each  information 
collection. 

Estimated  average  burden  hours  per 
response:  2.78  minutes.  See  the  chart 
below  for  a  breakdown  by  each 
information  collection. 

Frequency  of  Response:  Various.  For 
the  Historic  Preservation  Technical 
Assistance  Customer  Satisfaction 
Questionnaires,  the  fi^uency  of 
response  is  one  time  per  publication  or 
technical  assistance  event.  For  the  other 
seven  proposed  information  collections 
the  frequency  of  response  is  one  time 
per  respondent  per  year. 

Estimated  annual  reporting  burden: 
464  hours.  See  the  chart  below  for  a 
breakdown  by  each  information 
collection. 


Estimated  number  of: 

Information  collection 

Respondents 

Responses 

Average  time 
per  response 
(in  minutes) 

Total  hours 

Rivers,  Trails  arxj  Conservation  Assistance  Program  

250 

100 

125 

10 

4 

250 
100 

125 
10 

4 

10 
10 
10 
10 
10 

42 

17 

21 

2 

1 

Federal  Lands  to  Parks  Program „ 

Long  Distance  Trails  Program 

Heritage  Areas  Program „ 

Wild  and  Scenic  Rivers  Coordmation  Program „  . 

SutJtotal  

489 

30,000 

5,000 

56 

1,300 

488 

4.500 

4.500 

56 

429 

10 
2 

2 

10 
10 

83 

150 

150 

9 

72 

Historic  Preservation  Technical  Assistance  Publications  Customer  Satistac- 
tion  

Historic  Preservation  Technical  Assistance  Training  (etc.)  Customer  Satis- 
faction   

Historic  Properties  Designated  or  Protected  by  State  Partners  

Histonc  Properties  Designated  or  Protected  by  CLG  Partners  

Subtotal  . 

36,356 

9,485 

2.41 

381 

Grand  Total  

36,845 

9.974 

2.78 

464 
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Diane  M.  Cooke, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 
|FR  Doc.  98-16495  Filed  6-19-98;  8:45  ami 

StLUNO  COO€  WIO-TO-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Kaloko-Honokohau  National  Historical 
Park;  Advisory  Commission  Meeting 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  Na  Hoa  Pili  o  Kaloko 
Honokohau,  Kaloko  Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  10:00  a.m. 
to  2:00  p.m.,  July  18,  1998,  Hawaii 
Community  College,  Manono  Campus, 
200  West  Kawili  Street,  Bldg.  379-A. 
Room  #6,  Hilo,  Hawaii. 

Topic  of  discussion  will  be  committee 
reports. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  August  15,  1998.  For 
copies  of  the  minutes,  contact  the 
Kaloko-Honokohau  National  Historical 
Park  Superintendent  at  (808)  329-6881. 

Dated:  June  8. 1998. 
Bryan  Harry, 

Superintendent.  Pacific  Islands  Support 
Office. 
IFR  Doc.  98-16494  Filed  6-19-98;  8:45  am] 

8ILUNG  COO€  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
13,  1998.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 


comments  should  be  submitted  by  July 

7,  1998. 

Beth  Boland, 

Acting  Keeper  of  the  National  Register. 

Arkansas 

Craighead  County 

Craighead  County  Courthouse,  511  Main  St., 
lonesboro.  98000831 

Desha  County 

Pindali.  Xenophon  Overton,  Law  Office.  Jet 
of  Capitol  and  Kate  Adams  Sts.,  Arkansas 
City.  98000832 

Ouachita  County 

Two  Bayou  Methodist  Church  and  Cemetery, 

Ouachita  Cty  Rd.  125.  Camden  vicinity. 

98000830 

California 

San  Diego  County 

City  of  San  Diego  Police  Headquarters,  Jails 
and  Courts,  801  W.  Market  St.,  San  Diego. 
98000833 

Connecticut 

Hartford  County 

High  Street  Historic  District.  402-418 
Asylum  St,  28  High  St.,  and  175-189 
Allyn  St,  Hartford,  98000850 

District  of  Columbia 

District  of  Columbia  State  Equivalent 

Lyndon  Baines  Johnson  Memorial  Grove  on 
the  Potomac,  L.ady  Bird  Johnson  Park, 
Washington.  98000834 

Florida 

Hamilton  County 

Johns  House,  Jet  of  FL  135  and  Adams 
Memorial  Dr.,  White  Springs.  98000835 

Louisiana 

St  Bernard  Parish 

Friscoville  Street  Historic  District,  100-900 
blocks  of  Friscoville  St..  Arabi.  98000837 

Old  Arabi  Historic  District,  Roughly  along 
parts  of  Angela,  Mehle.  and  Estaban  Sts.. 
Arabi.  98000836 

Maryland 

Calvert  County 

Lyons,  Joseph  D..  House.  7120  Wayside  Dr.. 
Sunderland  vicinity.  98000839 

Massachusetts 

Plymouth  County 

South  Hingham  Historic  District.  Roughly 
along  Main  St.,  from  Cushing  St.  to  Tower 
Brook  Rd.,  Hingham.  98000838 

Missouri 

St  Louis  County 

Jefferson  Barracks  National  Cemetery  (Civil 
War  Era  National  Cemeteries  MPS).  2900 
Sheridan  Rd.,  Green  Park  vicinity, 
98000840 

South  Dakota 

Pennington  Coimty 

Rapid  City  Commercial  Historic  District 
(Boundary  Increase],  Roughly  along  St 


Joseph  and  Main  Sts..  from  Mt.  Rushmore 
and  Fifth  Sts..  Rapid  City,  98000841 

Tennessee 

Davidson  County 

Lyttle,  Hulda  Margaret,  Hall  of  Meharry 
Medical  College,  1005  Dr.  D.  B.  Todd,  Jr. 
Blvd..  Nashville.  98000842 

Texas 

Bexar  County 

Maverick— Carter  House.  119  Taylor  St.,  San 

Antonio,  98000844 
Our  Lady  of  Mount  Carmel  and  St  Therese 

Church.  906  Kentucky,  San  Antonio. 

98000843 

Virginia 

Shenandoah  County 

Edinburg  Historic  District,  Roughly  along 
Stony  Creek  Blvd.,  Shenandoah  and 
Railroad  Aves..  Edinburg.  98000845 

Washington 

Chelan  County 

Leavenworth  National  Fish  Hatchery,  12790 

Fish  Hatchery  Rd.,  Leavenworth  vicinity, 

98000847 

Grays  Harbor  County 

Lake  Quinault  I^odge,  South  Shore  Rd.,  Lake 
Quinault,  98000846 

Wisconsin 

Rock  County 

Pomeroy  and  Pelton  Tobacco  Warehouse,  1 
W.  Fulton  St,  Edgerton,  98000848 

Sheboygan  County 

Imig.  Henry  and  Charles,  Block,  625-629  N. 
Eighth  St,  Sheboygan.  98000849. 

[FR  Doc.  98-16512  Filed  6-19-98;  8:45  am] 

MLLMQ  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  baggage  and  personal 
ejects  of  detained  aliens. 

The  Department  of  Justice, 
Immigration  and  NaturaUzation  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  imtil  August  21,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 


Overview  ( 
Collection 


UMI 
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r\oT  St.,  San 


Uon  Service 


one  or  more 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies,  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Tide  of  the  Form/Collection: 
Baggage  and  Personal  Eff^ects  on 
Detained  Aliens. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1—43.  Detention  and 
Deportation  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  form  is  used  by  the 
arresting  officer  to  ensure  that  the  alien 
is  afforded  a  reasonable  opportunity  to 
collect  his/her  property.  The 
Immigration  and  Naturalization  Service 
also  uses  this  form  to  protect  the 
govenunent  from  possible  fraudulent 
claims. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  600,000  responses  at  1  minute 
(.017)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  10,200  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  53-07,  425  I  Street 
NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 


suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  many  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  June  16, 1998. 
Robert  B.  Briggs, 

Department  of  Clearance  Officer,  United 

States  Department  of  Justice. 

(FR  Doc.  98-16432  Filed  6-l»-98;  8:45  am) 

BILUNQ  CODE  4410-1»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  ABC  change  of  address 
form  and  special  filing  instructions  for 
ABC  class  members. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  vdll  be  accepted  for 
"sixty  days"  until  August  21,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information/Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  ABC 
Change  of  Address  Form  and  Special 
Filing  Instructions  for  ABC  Class 
Members. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  1-855  and  M— 426. 
Office  of  International  Affairs,  Asylum 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  mandated  by 
the  American  Baptist  Churches  v. 
Thornburgh,  760  F.  Supp.  796  (N.D.  Cal. 
1991)  and  will  be  used  by  class 
members  to  inform  the  Immigration  and 
Naturalization  Service  of  address 
changes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250,000  1-855  responses  at  30 
minutes  (.50)  per  response;  and  250,000 
M— 426  responses  at  2  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  625,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 
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Dated:  )une  16,  1998. 
Robert  B.  Briggs. 

Department  Qeomnce  Officer,  Visited  States 
Department  of  Justice. 
IFR  Doc.  98-16433  Filed  6-19-98;  8:45  am) 

BILLING  COOe  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  application  for  stay  of 
deportation  or  removal. 


The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Pajjerwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  August  21. 1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Orerriew  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Stay  of  Deportation  or 
Removal. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 


Department  of  Justice  sponsoring  the 
collection:  Form  1-246.  Detention  and 
Deportation  Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  form  is  used  by  the 
Immigration  and  Naturalization  Service 
to  determine  the  eligibility  of  an 
applicant  for  stay  of  deportation  or 
removal. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  responses  at  30  minute 
(.50)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Pohcy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  JusUce,  Room  5307.  425  I  Street.  N\V., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  items(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biirden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  June  16. 1998. 
Robert  B.  Briggs, 

Departmental  Clearance  Officer,  United 

States  Department  of  Justice. 

(PR  Doc.  98-16434  Filed  6-19-98;  8:45  am) 

MLUNG  COOe  4410-1»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-32,352] 

Allied  Signal.  Inc.,  Autonx>tive  Safety 
Restraints  Systems  (a/k/a  Breed 
Technologies,  Inc.),  Greenville,  AL; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 


Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  23,  1996.  applicable 
to  workers  of  Allied  Signal.  Inc.. 
Automotive  Safety  Restraints  Systems 
located  in  Greenville,  Alabama.  The 
notice  was  published  in  the  Federal 
Register  on  June  20,  1996  (6  PR  31553). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
findings  show  that  Breed  Technologies. 
Inc.  purchased  the  subject  firm  plant  on 
October  31. 1997.  Consequently,  some 
of  the  workers  separated  from 
employment  at  the  Greenville  facility 
have  had  their  wages  reported  under  the 
unemployment  insurance  (UI)  tax 
account  for  Breed  Technologies,  Inc. 
The  workers  of  the  subject  firm  produce 
seat  belt  and  air  bag  assembly 
components  for  the  automotive 
industry. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  Greenville.  Alabama  plant  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  reflect  that 
Allied  Signal,  Inc.,  Automotive  Safety 
Restraints  Systems  is  under  the  new 
ownership  of  Breed  Technologies,  Inc. 

The  amended  notice  applicable  to 
TA-W-32,352  is  hereby  issued  as 
follows: 

All  workers  of  Allied  Signal,  Inc., 
Automotive  Safety  Restraint  Systems,  also 
known  as  Breed  Technologies,  Inc., 
Greenville,  Alal>ama  who  t)ecame  totally  or 
partially  separated  from  employment  on  or 
after  April  22, 1995  through  May  23, 1998. 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  29th  day  of 
May  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-16550  Filed  &-19-98;  8:45  am] 

BILLJNQ  COOE  4410-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-2-34,400] 

Apocalypse  Inc.;  Ellenville,  NY;  Notice 
ot  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  and  investigation  was 
initiated  on  April  6, 1998,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Apocalypse  Inc., 
Ellenville,  New  York. 


DEPARTW 


All  workei 
known  as  BE 


UMI 
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The  subject  firm  closed  in  March  of 
1997.  The  Department  has  been  unable 
to  locate  principals  of  the  firm  or 
otherwise  obtain  information  to  reach  a 
determination  on  worker  eligibility. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  12th  day  of 
June,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-16557  Filed  6-19-98;  8:45  am] 

MLUNQ  COM  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,5»1J 

B.EL-Tronics  Limited,  alkJa  BELL- 
Tronics  LLC,  Covington,  Georgia; 
Amended  Certification  Regarding 
Eligit>iiity  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Depwirtment  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  July  25,  1997,  applicable 
to  workers  of  B.E.L.-Tronic8  Limited 
located  in  Covington,  Georgia.  The 
notice  was  published  in  the  Federal 
Register  on  September  4,  1997  (62  FR 
46775). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm  engaged 
in  employment  related  to  the 
production  of  swingmates  (circuit  board 
assemblies).  New  information  provided 
by  the  State  shows  that  on  January  1 , 
1998,  the  subject  firm  began  operating 
under  the  name  BEL-Tionics  LLC. 
Consequwitly,  some  of  the  workers 
separated  from  employment  at  the 
Covington  facility  have  had  their  wages 
reported  under  the  unemployment 
insurance  (US)  tax  accoimt  for  BEL- 
Tronics  LLC. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  B.E.L.-Tronics  Limited,  Covington, 
Georgia  plant  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  reflect  that  B.E.L.- 
Tronics  Limited  is  also  known  as  BEL- 
Tronics  LLC. 

The  amended  notice  applicable  to 
TA-W-33,591  is  hereby  issued  as 
follows: 

All  workers  of  B.E.L. -Tronics  Limited,  also 
known  as  BEL-Tronics  LLC,  Covington, 


Georgia  engaged  in  employment  related  to 
the  production  of  swingmates  (circuit  board 
assemblies)  who  became  totally  or  partially 
sep>arated  6x)m  employment  on  or  after  June 
10, 1996  through  July  25, 1999,  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  10th  day 
of  June  1998. 

Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-16548  Filed  6-19-98;  8:45  am] 
BILUNQ  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-^W-34,29«| 

Doetiier-Jarvis,  Toledo,  OH;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  dated  May  5, 1998,  the 
United  Automobile,  Aerospace, 
Agricultural  Implement  Workers  of 
America  (UAW),  Local  1058,  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibiUty  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  applicable  to  workers  of  the 
subject  firm  located  in  Toledo,  Ohio, 
was  signed  on  April  8.  1998  and 
published  in  the  Federal  Itegirter  on 
May  6,  1998  (63  FR  25081). 

Piu^uant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circvunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  of  Doehler-Jarvis,  Toledo,  Ohio, 
producing  transmission  cases  was 
denied  based  on  the  finding  that  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  None  of  the 
Doehler-Jarvis  customers  reported 
increased  import  purchases  while 


decreasing  purchases  of  transmission 
cases  from  the  Toledo  plant. 

In  support  of  their  application  for 
reconsideration,  the  UAW  Local  1058 
submitted  documents  concerning  a 
foreign  company  that  will  supply 
transmission  cases  to  one  of  the  major 
Doehler-Jarvis  customers.  A  follow-up 
with  this  customer  confirms  that  there 
were  no  imports  of  transmission  cases 
during  the  time  period  relevant  to  the 
petition  investigation.  The  customer 
reported  that  once  Doehler-Jarvis  made 
the  announcement  to  close  the  Toledo 
production  facility,  they  were  required 
to  pursue  other  suppliers  of 
transmission  cases. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  D.C.  this  10th  day 
of  June  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  9&-16547  Filed  6-19-98;  8:45  am] 

■ajJNG  CODE  MIO-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-34,38e] 

E.l.  du  Pont  de  Nemours  &  Company, 
Incorporated,  MartinsviHe,  Virginia; 
Amended  Certification  Regarding 
Ellflblllty  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
12, 1998,  applicable  to  all  workers  of 
E.I.  du  Pont  de  Nemours  &  Company, 
Incorporated,  located  in  Martinsville, 
Virginia.  The  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  nylon  yam.  New 
information  provided  by  the  company 
shows  that  some  workers  of  E.I.  du  Pont 
de  Nemours  &  Company,  Incorporated 
were  leased  from  Belcan  Corporation 
and  Cad  Plus  Technical  Services,  both 
of  Martinsville,  Virginia.  The  leased 
workers  provided  computer  and 


33954 


Federal  Register/ Vol.  63.  No.  119/ Monday,  June  22.  1998 /Notices 


information  systems  support  services  to 
the  Martinsville,  Virginia  location  of  E.I. 
du  Pont  de  Nemours  4  Company. 
Worker  separations  occurred  at  Balcan 
Corporation  and  Cad  Plus  Technical 
Services  as  a  result  of  worker 
separations  of  E.I.  du  Pont  de  Nemours 
k  Company.  Accordingly,  the 
Department  is  amending  the  workers 
certification  to  include  the  workers  of 
Belcan  Corporation  and  Cad  Plus 
Technical  Services.  Martinsville. 
Virginia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
E.I.  du  Pont  de  Nemours  *  Company, 
Incorporated  adversely  affected  by 
imports  of  nylon  yam. 

The  amended  notice  applicable  to 
7A-W-34,386  is  hereby  issued  as 
follows: 

All  workers  of  E.I.  du  Pont  de  Nemours  It 
Company,  Incorporated,  located  in 
Martinsville,  Virginia  and  leased  workers  of 
Belcan  Corporation  and  Cad  Plus  Technical 
Services,  located  in  Martinsville,  Virginia 
that  provided  computer  and  information 
systems  support  services  for  the  production 
of  nylon  yam  produced  at  E.l.  du  Pont  de 
Nemours  Ic  Company,  Incorporated, 
Martinsville.  Virginia  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  10, 1997  through  May  12,  2000 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  10th  day  of 
June  1997. 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-16558  Filed  6-19-98;  8:45  am) 

BHXINQ  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  0, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 

Appendix 

[Prtitions  instituted  on  06/01/98) 


determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  July  2, 1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  2. 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W..  Washington,  D.C. 
202010. 

Signed  at  Washington,  D.C  this  1st  day  of 
June,  1998. 
Grant  D.  Beak. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


34,594. 

34,595 

34,596 

34,597 
34,598 
34,599 
34.600 
34.601 
34.602 
34.603 
34,604 
34,605 
34.606 
34.607 

34.606 
34.609 
34.610 
34.611 
34.612 
34,613 
34,614 


Sut)ject  tinn  (petitioners) 


Goodyear  Tire  and  Rubber  (Wrks) 
Carthage  Machine  Co  (lAMAW)  ... 
Koehler  Manufactunng  Co  (Comp) 

Price  Ptister  (Wrte)  

J.  Fashions  IntemationaJ  (UNITE) 

J  K  Operating  Corp  (UNITE)  

Kowa  Pnnting  Corp  (GCIU)  

Sanibei  Co  and  ARTO  (Wrks) 

Willamette  Industnes  (WCIU) 

Oxiord  of  Wadley  (Comp)  

Master  Lock  Door  Co  (Comp) 

G.F.  Wnght  Steel  &  Wire  (Wrks)  .. 
UNITE,  Mid-Atlantic  Reg.  (UNITE) 
Berg  Electronics  (IBEW)  

Cortw  Mfg  Co.  LP  (Wtte)  

Allied  Signal,  Inc  (Comp)  — 

Saint  Gobain  Co»p  (Wrks)  

Inter-State  Dyeing  (Comp)  

Wex  TEx  Ind.,  Inc  (Comp)  

Hovland  Mfg.  Co.,  Inc  (Comp)  

Champton  Intematkjnal  (Wrks)  ... 


Location 


Cartersville,  GA  ... 
Birmingham,  AL  .. 
Marltxxo,  MA  

Paooima.  CA 

Jessup.  PA 

Mahanoy  City,  PA 

Danvile,  IL 

Hialeah,  FL 

Eugene.  OR 

Wadtey.  GA 

Auburn,  AL 

Worcester,  MA  .... 

Bristol,  VA  

Franklin.  IN 

West  Wanmck.  Rl 

Columbia.  SC 

Keasbey,  NJ 

Passaic.  NJ 

Ashford.  AL  

Cody.  WY 

Hamilton.  OH  


Date  of 
petitkxi 


03/31/98 
05/13/98 
05/18/98 

05/18/98 
05/18/98 
05/18/98 
05/17/98 
05/10/98 
05/17/98 
05/07/98 
05/21/98 
05/18/98 
05/15/98 
05/20/98 

05/20(W 
05/26<^ 
05/15/98 
04/03/98 
05/19/98 
05/18/98 
05/15/98 


Product(s) 


Tire  Cord  Fabncs. 

Wood  Chippers. 

PortaWe  Lighting  and  Charging  Equip- 
ment. 

Faucets,  Plumbing  Parts. 

Dresses 

Sleepwear 

Print  Insurance  Forms,  Manuals,  etc. 

Ladies'  Sportswear. 

Lumber 

Men  s  Dress  Shirts. 

BuiWers  Hardware. 

Woven  Handware  Ckjthes. 

Union  Office. 

BNC  and  Coxial  Communicatk)n  Connec- 
tors. 

Raschel  Lace. 

Nykxi. 

Ceramic  Retractones. 

Finished  FaPnc. 

Pajamas.  Sleepwear  ar>d  Boxer  Shorts. 

Ladies'  Large  and  Tall  Sizes. 

Uncoated  Freesheet  Paper. 


(FR  Doc.  9« 
BILLING  con 
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(FR  Doc.  98-16552  Filed  6-19-98;  8:45  am] 

BILUNQ  OOOE  4910-3IMN 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Ad)ustnf>ent  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 


investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  .under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shovm  below,  not  later  than  July  2, 
1998. 

Appendix 

[Petitions  Instituted  on  05/26/98] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  2. 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.Q  this  26th  day 
of  May,  1998 
Grant  0.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


Sutifect  firm  (petitioners) 


34,568 MPM  Autorrxjtive  Prod.  (Comp)  

34,569 Georgia  Apparel.  Inc  (UNITE) , 

34.570  — „  Buena  Vista  Manutacturing  (Wrks) 

34.571  CaMomia  Microwave  (Wrks)  

34,572 —  Joe  Sharp  Manufactunng  (Wrks)  ... 


34,573 
34,574 
34,575 
34,576 
34.577 
34,578 
34,579 
34,580, 

34.581  . 

34.582  . 
34,583. 
34.584. 
34,585. 
34,586. 
34.587. 
34.588  . 
34,589. 
34,590. 
34,591  . 
34,592. 
34,593. 


Code  Alarm  (Wrks) ^. 

Vakxie's  Folk  Art  (Wrks) „..„ 

Kleinerf  s  Inc  (Comp) 

OPS,  Inc  (Wrks)  

Wausau-Mosinee  Paper  Corp  (Wrks)  , 

Quorum  Lanier,  Inc  (Wrks)  

Zenitti  Electronicsw  Corp  (Wrks)  

Siebe  Appliance  Controls  (Comp) 

Champion  International  (Corp) „. 

Phiflips-Van  Heusen  (Comp) , 

Ouantegy.  Inc  (Comp)  

Quantegy.  Inc  (Comp) 

Rot>ertshaw  Controls  Co  (Comp)  

Star  Food  Processing,  Inc  (Comp)  „... 

Stella  Foods,  Inc.  (Wrks) 

Tn-Ck3ver,  Inc  (lAMAW)  ...._ 

Beardsley  and  Piper  (Wrks)  

Eagle  Precision  Tech.  (Comp)  

Amencokj  Logistks  (Wrks) 

Paper  Magic  Group,  Inc  (Comp) 

Infl  Transportation  (Wrks) 


Location 


Tucson,  AZ „ 

New  York,  NY  

Buena  Vista.  VA ... 

Stafford,  TX 

Ranch  Cucamonga 

CA. 
Georgetown,  TX  .... 

Springdale,  AR 

Largo,  FL ., 

Great  Bend.  KS 

Rhinelander,  Wl  .... 
Bk»mington.  MO  .. 
Melrose  Park.  IL  .... 
New  Stanton.  PA  .. 

Machias.  ME  _.. 

OpeUka.  AL  

Opelika,  AL  

Peachtree  City,  GA 
Long  Beach,  CA  .... 
San  Antonio,  TX .... 

Green  Bay,  Wl  

Kenosha,  Wl  

Chkago,  IL  ._ „ 

Jackson,  Ml 

Nampa,  ID 

Scrarrton,  PA 

Bowling  Green,  KY 


Date  of  peti- 
tk>n 


05/12/98 
05/12/98 
05/11/98 
04/28/98 
05/05/98 

05/12/98 
05/11/98 
05/14/98 
06/12/98 
05/13/98 
05/11/98 
05/11/98 
05/07/98 
05/06/98 
04/28/98 
04/28/98 
04/28/98 
05/08/98 
05/06/98 
05/14/98 
05/14/98 
04/03/98 
04/24/98 
05/12/98 
04/23/98 
05/15«8 


Product(s) 


Automotive  Products. 

Pants,  Skirts,  Shorts. 

T-Shirt  and  Fleece  Sweatshirts. 

Wireless  Communications. 

Cutting  and  Sewing  of  Soft  Luggage 

Wire  Harnesses. 

Sweat  Shirts  and  T-Shirts. 

Infants  ar>d  Toddler  Ptaywear. 

Oilwell  Services. 

Speaalty  Papers. 

Data  Base. 

TV.  Tut)es  and  Computer  Monitors. 

Cooking  Appliances  Comrols. 

Lumber. 

Magr>etic  Tape  tor  Audio,  Video. 

Magnetic  Tape  tor  Audio,  Video. 

Magr>etK  Tape  tor  Audto,  Video. 

Gas  Heating  Control  Valves. 

Cattle  and  Tomatoes 

Cheese:  Mozzarella,  Provotone,  Romano. 

Tubular  Fittwigs. 

Foundary  Equipment 

T\jbe  End  Forming  Machines. 

Potatoes  and  Vegetables. 

Coilectit>ie  Figures. 

Underwear— T-Shirts. 


ion  Connec- 


IFR  Doc.  98-16553  Filed  6-19-98;  8:45  am] 

BILLMQ  COOC  4S10-3IMi 

DEPARTMENT  OF  LABOR 

Empk>yn>ent  and  Training 
Administration 

Quantum  Opportunity  Program 
Demonstration  information  Collection; 
Comment  Request 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordfuice  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 


financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  the  proposed  new 
collection  of  information  for  the 
(Quantum  Opportimity  Program  (QOP) 
Demonstration  Evaluation. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
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by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  21, 1998.  The  Department  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  data  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 
ADDRESSES:  Eileen  Pederson.  Office  of 
Policy  and  Research,  Employment  and 
Training  Administration,  Room  N-5637, 
200  Constitution  Avenue.  N.W.. 
Washington,  D.C.  20210,  telephone  202- 
219-5782.  extension  145  (this  is  not  a 


toll-free  number).  Internet  address: 
PedersonE©doleta.gov. 
SUPPLEMENTARY  INFORUfWTIOH: 

I.  Background 

In  July  1995.  under  authority  of  Title 
IV  of  the  Job  Training  Partnership  Act 
(JTPA),  ETA — in  partnership  with  The 
Ford  Foimdation — launched  the  QOP 
demonstration  in  seven  sites:  Memphis, 
Tennessee;  Qeveland,  Ohio; 
Washington.  D.C;  Fort  Worth.  Texas; 
Houston.  Texas;  Phibdelphia. 
Pennsylvania;  and  Yakima.  Washington. 
Simultaneously,  the  Department  of 
Labor  selected  Mathematica  Policy 
Research.  Inc.  to  determine  the  net 
impact  of  the  program.  This  data 
collection  covers  outcome  variables  for 
determining  the  program's  impact  on 
the  student  participants. 

QPP  provides  mentoring,  computer- 
assisted  instruction,  course-based 
tutoring,  lifeskills  training,  and 
community  service  activities  for  at-risk 
disadvantaged  high  school  students.  A 
youth  was  eligible  for  QOP  if  he  or  she 
attended  a  hi^  school  with  a  foiu-year 
dropout  rate  equal  to  or  greater  than  40 
percent,  was  entering  the  9th  grade  for 
the  first  time  in  the  1995-96  academic 
year  (the  Washington.  D.C.  site  began 
operations  a  year  later:  in  the  1996-1997 
academic  year),  and  was  in  the  lower 
two-thirds  of  the  grade  distribution  for 
entering  9th  graders  according  to  the 
grade  point  averages  from  the  8th  grade. 


The  evaluation  will  measure  QOP's 
impact  on  academic  achievement  in 
reading  and  mathematics,  high  school 
graduation,  and  enrollment  in 
postsecondary  education  or  training 
programs.  The  demonstration  will  also 
be  evaluated  based  on  its  impact  on 
behaviors  that  are  associated  with 
barriers  to  achieving  economic  self- 
sufficiency  as  adults.  Such  behavior* 
include  substance  abuse,  teen  parenting, 
and  criminal  activity. 

n.  Current  Actions 

This  notice  concerns  the  collection  of 
data  by  means  of  a  questionnaire 
covering  outcomes  and  behaviors,  and 
the  collection  of  school  records  for  each 
member  of  the  research  sample. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor. 

Title:  Quantum  Opportunity  Program 
(QOP)  Demonstration  Evaluation. 

OMB  Number:  1205-New. 

Affected  Public:  Individuals. 

Cite/Reference/Form:  The  QOP 
promotion  protocol,  in-person 
questionnaire,  telephone  questionnaire, 
and  school  record  collection  protocol. 

Total  Respondents:  1,069  youth  and 
175  school  administrators. 

Frequency:  The  protocols  and 
questionnaires  will  be  administered  as 
shown  in  the  following  table: 


Item 


Promotion  Protocol  

IrvPersor  Questionnaire  .. 
School  Record  Protocol  ... 
Telephone  Questionnaire 


Washington.  D.C. 


Fall  1998.  1999 

Spring  2000  

Fail  2000 

FaH  2000.  2001 


Ottier  sites 


Fall  1998. 

Spring  1999. 

Fall  1999,  2000. 

Fall  1999.2000,2001. 


Estimated  Average  Time  per  Respondent:  Collection  of  school  records  (including  promotion  records)  is  estimated 
to  require  five  minutes  per  student.  The  in-person  questionnaire  is  estimated  to  require  30  minutes  to  complete,  the 
telephone  questionnaire  is  estimated  to  take  20  minutes  to  complete. 

Estimated  Total  Burden  Hours: 


Item 

Respond- 
ents 

Frequency  of 
administra- 
tion 

Response 

rate 
(percent) 

Total  re- 
sponses 

Minutes  per 
response 

Burden 
hours 

PmiTw^tif»n  Protocol                    

175 
1069 

175 
1069 

\2 
1 

1.5 
2.86 

100 
80 
90 
80 

175 

855 

236 

2446 

30 
30 

30 
20 

105 

In-Person  Questionnaire 

School  Record  Protocol  

Telephone  Questicnnaire ~ - 

428 
118 
815 

Total 

1244 

1466 

Total  Burden  Cost:  The  cost  of 
collecting  promotion  and  school 
records,  based  on  an  average  school  staff 
salary  of  $20.  is  anticipated  to  be 
$4,460.  The  cost  to  student  participants 
to  complete  the  questionnaire  in  person 
and  by  telephone,  based  on  the 
minimum  wage  of  $5.15,  is 


approximately  $6,401.  Thus,  the  total 
buiden  cost  is  expected  to  be  $10,861. 
Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/ or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 


collection  request;  they  will  also 
become  a  matter  of  pubUc  record. 

Dated:  June  16. 1998. 
Gerard  F.  Fi4da, 

Administrator.  Office  of  Policy  and  Research. 
(PR  Doc.  9ft-16556  Filed  6-19-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-01702] 

B.E.L-Tronics  Limited  a/kia  BEL 
Tronics  LLC.  Covington,  GA; 
Amendment  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  July  25, 1997, 
applicable  to  workers  of  B.E.L.-Tronics 
Limited  located  in  Covington,  Georgia. 
The  notice  was  published  in  the  Federal 
Register  on  September  4,  1997  (62  FR 
46775). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm  engaged 
in  employment  related  to  the 
production  of  swingmates  (circuit  board 
assemblies).  New  information  provided 
by  the  State  shows  that  on  January  1. 
1998,  the  subject  firm  began  operating 
under  the  name  BEL-Tronics  LLC. 
Consequently,  some  of  the  workers 
separated  from  employment  at  the 
Covington  facility  have  had  their  wages 
reported  under  the  unemployment 
insurance  (Ul)  tax  account  for  BEL- 
Tronics  LLC. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  B.E.L.-Tronics  Limited,  Covington, 
Georgia  plant  adversely  affected  by 
increased  imports  from  Canada  or 
Mexico.  Accordingly,  the  Department  is 
amending  the  certification  to  reflect  that 
B.E.L-Tronics  Limited  is  also  known  as 
BEL-Tronics  LLC. 

The  amended  notice  applicable  to 
NAFTA-01702  is  hereby  issued  as 
follows: 

All  workers  of  B.E.L.-Tronics  Limited,  also 
known  as  BEL-Tronics  LLC,  Covington, 
Georgia,  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
10, 1996  through  July  25, 1999,  are  eligible 
to  apply  for  NAFTA-TAA  under  Section  250 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  10th  day 
of  June  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-16559  Filed  6-19-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34.188  and  NAFTA-02140] 

Badger  Paper  Mills,  Incorporated, 
Peshtigo,  Wl;  Notice  of  Revised 
Determination  on  Reconsideration 

On  March  2,  1998,  the  Department 
issued  Negative  Determinations 
Regarding  Eligibility  to  apply  for  TAA 
and  NAFTA-TAA.  appUcable  to 
workers  and  former  workers  of  Badger 
Paper  Mills,  Incorporated  located  in 
Peshtigo,  Wisconsin.  The  notices  were 
published  in  the  Federal  Register  on 
March  23,  1998  (63  FR  13878)  and  (63 
FR  13879).  respectively. 

By  letter  of  March  27,  1998,  the 
petitioners  requested  administrative 
reconsideration  regarding  the 
Department's  denial  of  TAA  and 
NAFTA-TAA  for  workers  of  the  subject 
firm.  Workers  at  Badger  Paper  Mills, 
Incorporated  are  engaged  in 
employment  related  to  the  production  of 
commercial  business  paper  and  twisting 
papers  for  candies  and  gum.  The 
petitioners  claim  that  the  investigations 
were  lacking  in  substance  in  that  the 
Department  did  not  examine  paper 
grade,  pricing  or  competition.  Price  and 
marketing  practices  by  domestic 
competitors  would  not  form  the  basis 
for  a  worker  group  certification  under 
the  Trade  Act  of  1974,  as  amended. 

One  of  the  findings  in  the  original 
TAA  and  NAFTA-TAA  negative 
determinations  for  workers  of  Badger 
Paper  Mills,  Incorporated  was  that  the 
subject  firm  exported  a  majority  of  their 
products,  and  thus,  were  not  import 
impacted.  The  petitioners  requesting 
reconsideration,  however,  presented 
evidence  that  some  of  the  commercial 
paper  customers  decreasing  purchases 
were  domestic  customers. 

On  reconsideration,  the  Department 
obtained  additional  information 
regarding  the  output  at  the  Peshtigo 
plant  and  the  major  declining  domestic 
customers.  The  primary  output  at 
Badger  Paper  Mills  in  1996  and  1997 
was  commercial  business  paper. 

On  reconsideration,  the  Department 
conducted  a  survey  of  the  domestic 
customers  reducing  purchases  of 
commercial  business  paper  from  the 
subject  firm.  The  customers  reported 
continued  or  increasing  reliance  on 
import  purchases  of  commercial 
business  paper  from  Mexico  or  Canada. 

Other  flnaings  on  reconsideration 
show  that  the  workers  at  the  subject 
firm  are  interchangeable  among  the 
product  lines.  Accordingly,  the 
Department  recognizes  that  the  worker 


separations  resulting  from  increased 
imports  of  commercial  business  paper 
indirectly  affected  the  workers 
producing  of  twisting  papers  for  candies 
and  gimi.  Workers  at  Badger  Paper 
Mills,  Incorporated  that  formerly 
produced  pulp  at  the  Peshtigo  location 
are  covered  under  TA-W-32,366  until 
the  expiration  date  of  June  17, 1998.  and 
are  therefore,  excluded  from  this 
finding. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  I 
conclude  there  were  increased  imports 
from  foreign  sources,  including  Mexico 
or  Canada,  of  articles  like  or  directly 
competitive  with  those  produced  by  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act.  I  make  the 
following  certification: 

All  workers  of  Badger  Paper  Mills, 
Incorporated,  Peshtigo,  Wisconsin  engaged  in 
employment  related  to  the  production  of 
commercial  business  paper  and  twisting 
papers  for  candies  and  gum  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  19. 1997 
through  two  years  from  the  issuance  of  this 
revised  determination  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974:  and 

All  workers  of  Badger  Paper  Mills, 
IncorpK)rated.  Peshtigo.  Wisconsin  engaged  in 
employment  related  to  the  production  of 
commercial  business  paper  and  twisting 
papers  for  candies  and  gum  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  16. 1997 
through  two  years  from  the  issuance  of  this 
revised  determination  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 

Signed  in  Washington.  DC  this  3rd  day  of 
June  1998. 
Grant  0.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  9&-16549  Filed  &-19-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  June,  1998. 
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In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  foUovang  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34,475:  Ocean  Beauty.  Astoria, 

OR 
TA-W-34.442;  Sea  Watch  International, 

Ltd.  Boston,  MD 
TA-W-34,218:  Kane  Handle  Co..  Kane, 

PA 
TA-W-34.351:  Clearing  Niagara  Bliss 
(CNB).  International,  Inc..  New 
Products  Div.,  Buffalo,  NY 
TA-W-34,311:  Couvee  Corp..  Rancho 
Dominguez,  CA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-34,494:  UNDC-Wilson  Sporting 

Goods  Co.,  Algood,  TN 
TA-W-34,521:  Rugby  Laboratories, 

Glenview,  IL 
TA-W-34,528:  Independent  Order  of 
Foresters.  San  Diego.  CA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-34.447;  OilTanking  Houston, 
Inc.,  d/b/a  Carter-Roag  Coal  Co.. 
Elkins,  WV 
TA-W-34,379:  Kezar  Falls  Woolen  Co.. 

Parsonsfield,  ME 
TA-W-34,361:  Otis  Elevator  Co.. 

Bloomington,  IN 
TA-W-34,434:  North  American 
Refractories  Co..  Curwensville 
Plant.  Curwensville,  PA 
TA-W-34,363;  Dana  Corp..  Marion 
Forge  Div.,  Marion.  OH 


TA-W-34,228;  Avery  Dennison, 

Chicopee  Binder  Div..  Chicopee. 

MA 
TA-W-34,344:  Upton.  Flemington,  NJ 
TA-W-34,415;  Superior  Design  Co.. 

Liverpool,  NY,  Employed  at  the 

Global  Heavy  Absorption  Design 

Center.  Carrier  Corp..  Syracuse.  NY 
TA-W-34,465;  United  Industries.  Beloit, 

WI 
TA-W-34,399;  Kenecott  Utah  Copper 

Corp.,  Magna.  UT 
TA-W-34,457:  Pre  Con  Corp.. 

Kalamazoo,  MI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-34.375:  Pacificorp.  Wyodak 

Plant.  Gillette.  WY 
TA-W-34.467;  Lone  Star  CutUng 

Services,  Inc..  El  Paso,  TX 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-34.389;  BHP  Copper,  Inc..  Pinto 
Valley  Operations.  Miami,  AZ 
Aggregate  imports  of  copper  ore  and 
concentrate  did  not  increase  during  the 
period  under  investigation. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-34,418:  Cole  Haan 

Manufacturing,  San  ford.  ME:  March 
26.  1997. 
TA-W-34,433:  Champion  Products,  Inc. 
"Screen  Printing  Department"  and 
"Embroidery  Department".  Dunn. 
NC:  March  24.  1997. 
TA-W-34.398:  Semitool.  Inc..  Kalispell. 

.  MT:  March  14,  1997. 
TA-W-34,410:  Quantum  Corp.. 

Workstation  and  Systems  Storage 
Group,  Hard  Disk  Drive  Prototype 
Manufacturing,  Shrewsbury,  MA: 
March  26,  1997. 
TA-W-34,^9:  Midstate  Garment 

Manufacturing,  Inc.,  McMinnville, 
TN:  March  31.  1997. 
TA-W-34,356:  The  Sero  Co.,  Inc.. 
Cordele,  G A:  March  12,  1997. 
TA-W-34,360:  Conway  Acquisition 
Corp..  d/b/a/  Uniblend  Spinners, 
Inc..  Union.  SC:  March  10,  1997. 


TA-W-34.414;  Bensal  Fashions.  Inc., 
Briarcliff  Manor.  NY:  March  16, 
1997. 
TA-W-34,452;  Libby  Sawmill. 

Louisiana-Pacific  Corp.,  Northern 
Div..  Libby,  MT:  June  5.  1997. 
TA-W-34.426:  Bay  City  Fashions,  Bay 

City,  MI:  March  25.  1997. 
TA-W-34.387;  Bowcruft  Trimming  Co.. 

Inc..  Newark.  NJ:  March  13.  1997. 
TA-W-34,485:  Kaufman  Footwear 

Corp..  Dushore,  PA 
TA-W-34,46q  6-  A:  Westark  Garment 
Manufacturing.  Waldron.  AR:  and 
Havana,  AR:  March  25,  1997. 
TA-W-34.391,  A  &■  B;  Forstmann  and 
Co.,  Dublin,  GA,  Milledgeville  Plant. 
Milledgeville.  GA  and  Louisville 
Plant,  Louisville,  GA:  March  16, 
1997. 
TA-W-34,392:  Voyager  Emblem  Co., 

Sanborn,  NY:  March  9,  1997. 
TA-W-34,367;  Stevcoknit  Fabrics  Co.,  A 
Div.  Of  Delta  Mills,  Inc.,  A 
Subsidiary  of  Delta  Woodwide 
Industries,  Inc.,  Carter  and  Holly 
Plant,  Wallace,  NC  and  Operating 
at  The  Following  Locations:  A; 
Michel  Plant,  Spartanburg.  SC,  B; 
Stevcoknit  Administrative  Offices. 
Greer.  SC.  C;  New  York  Sales  Office, 
New  York,  NY,  D;  California  Sales 
Office.  Torrance,  CA,  E;  Texas  Sales 
Office,  Pianos,  TX,  Sales 
Representative:  F;  Duluth,  GA,  G; 
Columbus.  GA,  H;  Palm  Beach 
Gardens,  FL:  March  17.  1997. 
TA-W-34.233:  Eastman  Kodak  Co.. 
Rochester,  NY,  Kodak  Park  and 
Elmgrove,  NY:  January  20.  1997. 
TA-W-34.346;  Russell-Neuman,  Inc., 

Cisco,  TX:  March  10,  1 997. 
TA-W-34,437;  Golding  City  Hosiery 
Mills,  Inc..  Villa  Rica.  GA:  March 
30.  1997. 
TA-W-34.366:  Tiscarora.  Inc.. 

Martinsville.  IN:  March  11.  1997. 
TA-W-34.565;  Sinclair  Technologies. 
Inc..  Tonawanda.  NY:  April  30. 
1997. 
TA-W-34.377:  Smoaks  Manufacturing 

Co..  Smoak,  SC:  March  17,  1997. 
TA-W-34,386;  E.I.  du  Pont  de  Nemours 
&■  Co.,  Inc.,  Martinsville,  VA 
Including  the  Following  leased 
Workers  Employed  at  E.I.  de  Pont 
de  Nemours  &■  Co.  CSI  Services, 
Inc.,  Martinsville,  VA,  Macro 
Warehouse,  Inc.,  Martinsville,  VA, 
Greater  Barrier  Insulation, 
Martinsville,  VA,  Noland, 
Martinsville,  VA  and  Fluor-Daniel, 
Martinsville,  VA:  March  10,  1997. 
TA-W-34,473:  Bugatti,  Inc.,  New 
England  Leather,  Rochester,  NH: 
March  31,  1997. 
TA-W-34,499;  Federal-Mogul  Corp., 
Powertrain  Systems  Div., 
Mooresville,  IN:  April  17,  1997. 
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TA-W-34.502:  Master  CasuaJ  Wear, 

Ripley.  TN:  April  17,  1997. 
TA-W-34.221;  Pekin  Plastics,  Pekin,  IN: 

January  23,  1997. 
TA-W-34,394;  Action  West,  Div.  Of  Don 

Shapiro  Industries,  El  Paso,  TX: 

March  16.  1997. 
TA-W-34,353:  Lane  Plywood,  Engene. 

OR:  March  12,  1997. 
TA-W-34.365:  Smith  of  Galeton  Gloves, 

Galeton,  PA:  March  19.  1997. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  U, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  June,  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  ports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  fi-om 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-02327;  Lone  Star  Cutting 
Sennces,  Inc.,  El  Paso,  TX 


NAFTA-TAA-02270,  A  6-  B;  Forstmann 

6-  Co.,  Dublin.  GA.  Milledgeville 

Plant.  Milledgeville.  GA  and 

Louisville  Plant.  Louisville.  GA 
NAFTA-TAA-C2303;  General 

Dynamics,  Defense  Systems, 

Pittsfield.  MA 
NAFTA-TAA-02260:  The  Sero  Co.,  Inc.. 

Cordele,  GA 
NAFTA-TAA-02280;  Denise  Ungerie. 

Div.  of  House  of  Ronnie.  Inc., 

Johnson  City.  TN 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-02375:  Transcity 

Terminal  Warehouse,  Indiana, 

Distribution  Warehouse. 

Indianapolis.  IN 
NAFTA-TAA-02330;  Young  and 

Morgan  Trucking.  Lyons.  OR 
NAFTA-TAA-02292;  Caliber  Logistics, 

Inc.,  Vancouver,  WA 
NAFTA-TAA-02367;  Independent 

Order  of  Foresters,  San  Diego,  CA 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02333;  The  Proctor  and 

Gamble  Manufacturing  Co..  Health 

Care  Div.,  Greenville,  SC:  April  15, 

1997. 
NAFTA-TAA-02313;  Champion 

Products,  Inc..  "Screen  Printing 

Department"  and  "Embroidery 

Department"  Dunn.  NC:  March  31. 

1997. 
NAFTA-TAA-02355;  Megas  Beauty 

Care,  Inc..  Div.  of  American  Safety 

Razor.  Sparks.  NE:  March  31.  1997. 
NAFTA-TAA-02326:  Bugatti.  Inc..  New 

England  heater.  Rochester.  NH: 

March  31,  1997. 
NAFTA-TAA-02362:  Rotadyne, 

Engineered  Roller  Div.,  Lancaster, 

NY:  April  27.  1997. 
NAFTA-TAA-02363:  Sheldahl.  Inc., 

Aberdeen,  SD:  March  30.  1997. 
NAFTA-TAA-02372;  Sinclair 

Technologies,  Inc..  Tonawanda, 

NY:  April  30.  1997. 
NAFTA-TAA-02337;  Kaufman 

Footwear  Corp..  Dushore,  PA:  April 

15.  1997. 
NAFTA-TAA-02357;  J.C.  Viramontes. 

Inc.,  d/blal  International  Garment 

Finishers,  Inc..  El  Paso,  TX:  April 

29.  1997. 
NAFTA-TAA-C2339:  Eagle  Precision 

Technologies,  Jackson  Plant, 

Jackson,  Ml:  April  1,  1997. 
NAFTA-TAA-02380:  Kimberly  Oark 

Corp..  Tecnol  Products.  Inc.,  Del 

Rio,  TX:May8,  1997. 


NAFTA-TAA-02386;  Jostens 

Photography.  Inc..  Webster,  NY: 
May  11,  1997. 

NAFTA-TAA-C2416:  Easton  Corp.. 
Commercial  Controls  Div.. 
Salisbury.  MD:  May  11. 1997. 

NAFTA-TAA-02370:  Garland 

Commerical  Industries,  Inc..  Div.  of 
Welbilt  Corp..  Freeland,  PA:  May  5. 
1997. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  June  1998. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  June  11,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(PR  Doa  98-16560  Filed  6-19-98;  8:45  am] 

BILUNQ  CODE  4«10-30-M  j 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02329] 

Penske  Logistics,  Incorporated, 
Bloomington,  IN;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Penske  Logistics,  Incorporated, 
Bloomington,  Indiana.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  appUcation  was  issued. 

NAFTA-02329;  Penske  Logistics, 
Incorporated,  Bloomington,  Indiana  (June 
11, 1998). 

Signed  at  Washington,  D.C  this  12th  day 
of  June,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-16551  Filed  6-19-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  other  federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instniments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  by 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  information  included 
in  the  suspension  of  pension  benefits 
regulation  issued  pursuant  to  the 
authority  of  section  203(a)(3)(B)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  which  governs  the 
circumstances  imder  which  pension 
plans  may  suspend  pension  benefits 
payments  to  retirees  that  return  to  work, 
or  of  participants  that  continue  to  work 
beyond  normal  retirement  age  (29  CFR 
2530.203-3).  The  Department  is 
particularly  interested  in  comments 
which  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  basis  for  any  suggested 
alternative  burden  estimates.  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
August  21.  1998. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  collection  of  information 
of  any  or  all  of  the  Agencies.  Send 
comments  to  Mr.  Gerald  B.  Lindrew, 
Office  of  PoUcy  and  Resecuch,  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW.,  Room  N- 
5647,  Washington,  D.C.  20210. 
Telephone:  (202)  219-4782  (this  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  203(a)(3)(B)  of  ERISA  governs 
the  circumstances  under  which  pension 
plans  may  suspend  pension  benefit 
payments  to  retirees  that  return  to  work 
or  to  participants  that  continue  to  work 
beyond  normal  retirement  age. 
Furthermore,  section  203(a)(3)(B)  of 
ERISA  authorizes  the  Secretary  to 
prescribe  regulations  necessary  to  carry 
out  the  provisions  of  this  section. 

In  this  regard,  the  Department 
previously  issued  a  regulation  which 
described  the  circumstances  and 
conditions  under  which  plans  may 
suspend  the  pension  benefits  of  retirees 
that  return  to  work,  or  of  participants 
that  continue  to  work  beyond  normal 
retirement  age  (29  CFR  2530.203-3).  In 
order  for  a  plfm  to  suspend  benefits 
pursuant  to  the  regulation,  it  must 
notify  affected  retirees  or  participants 
(by  first  class  mail  or  personal  delivery) 
during  the  first  calendar  month  or 
payroll  period  in  which  the  plan 
withholds  payment,  that  benefits  are 
suspended.  This  notice  must  include 
the  specific  reasons  for  such 
suspension,  a  general  description  of  the 
plan  provisions  authorizing  the 
suspension,  a  copy  of  the  relevant  plan 
provisions,  and  a  statement  indicating 
where  the  appbcable  regulations  may  be 
found,  i.e.  29  CFR  2530.203-3.  In 
addition,  the  suspension  notification 
must  inform  the  retiree  or  participant  of 
the  plan's  procedure  for  affording  a 
review  of  the  suspension  of  benefits. 


n.  Current  Actions 

The  Office  of  Management  and 
Budget's  approval  of  this  ICR  will  expire 
on  September  30, 1998.  This  existing 
collection  of  information  should  be 
continued  because  the  requirement  that 
retirees  or  participants  be  notified  in  the 
event  of  suspension  of  benefits  is 
intended  to  protect  their  nonforfeitable 
right  to  their  normal  retirement  benefits. 
By  informing  retirees  or  participants  of 
the  reasons  for  the  suspension,  the 
authority  for  the  suspension,  and  the 
plan's  procedure  for  review  of  a 
suspension  of  benefits,  retirees  or 
participants  are  informed  of  the  status  of 
their  pension  benefits  and  are  able  to 
raise  with  the  plan  facts  or  issues  which 
may  be  relevant  to  determining  whether 
a  suspension  of  benefits  is  proper  under 
the  circiunstances. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Suspension  of  Benefits 
Regulation  pursuant  to  29  CFR 
§2530.203-3. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
OMB  Numbers:  1210-0048. 
Affected  Public:  Indivdiuals  of 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 
Total  Respondents:  57,374. 
Total  Responses:  57,374. 
Frequency  of  Response:  On  occasion. 
Total  Annual  Burden:  14,343.5  hours. 
Comments  submitted  in  response  to 
this  comment  request  will  be  siunmarize 
and/or  included  in  the  request  for  Office 
of  Management  and  Budget  approval  of 
the  information  collection  request;  they 
will  also  become  a  matter  of  public 
record. 

Dated:  June  17.  1998. 
Gerald  B.  Lindrew, 
Deputy  Director,  Pension  and  Welfare 
Benefits  Administration.  Office  of  Policy  and 
Research. 
(PR  Doc.  98-16554  Filed  6-19-98;  8:45  am) 

BILUNQ  CODE  4610-»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
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and  other  federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of  a 
currently  approved  collection  of 
information.  Class  Exemption  77-4  for 
certain  transactions  between  investment 
companies  and  employee  benefit  plans. 
A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  ADDRESSES  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
August  21.  1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Minimis^e  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  cdlection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  collection  of  information 
of  any  or  all  of  the  Agencies.  Send 
comments  to  Mr.  Gerald  B.  Lindrew, 
Office  of  PoUcy  and  Research,  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room  N- 
5647,  Washington,  D.C.  20210. 
Telephone:  (202)  219-4782  (this  is  not 
a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
L  Background 

Prohibited  Transaction  Class 
Exemption  77—4  permits  the  purchase 
and  sale  by  an  employee  benefit  plan  of 
shares  of  a  registered,  open-end 
investment  company  (mutual  fund) 
when  a  fiduciary  with  respect  to  the 
plan  (e.g.,  investment  manager)  is  also 
the  investment  advisor  for  the 
investment  company.  In  absence  of  the 
exemption,  certain  aspects  of  these 
transactions  might  be  prohibited  by 
section  406  of  the  Employee  Retirement 
Income  Security  Act  (ERISA). 

II.  Current  Actions 

The  Office  of  Management  and 
Budget's  approval  of  this  ICR  will  expire 
on  September  30,  1998.  This  existing 
collection  of  information  should  be 
continued  because  without  the  relief 
provided  by  this  exemption,  an  open- 
end  mutual  fund  could  not  sell  shares 
to  or  purchase  shares  from  a  plan  when 
the  fiduciary  with  respect  to  the  plan  is 
also  the  investment  advisor  for  the 
mutual  fund.  As  a  result,  plans  would 
be  compelled  to  liquidate  their  existing 
investments  involving  such  transactions 
and  establish  new  investment  structures 
and  policies,  and  amend  their  plan 
documents. 

In  order  to  insure  that  the  exemption 
is  not  abused  and  that  the  rights  of 
participants  and  beneficiaries  are 
protected,  the  Department  has  included 
in  the  exemption  two  basic  disclosure 
requirements.  The  first  is  intended  to 
put  the  plan  on  notice  of  possible  fees 
associated  with  the  redemption  of  open- 
end  mutual  fund  shares.  It  requires 
disclosure  of  any  redemption  fees  in  the 
cvirrent  prospectus  of  the  open-end 
mutual  fund  (the  prospectus  in  effect  at 
the  time  of  the  plan's  acquisition  or 
disposal  of  such  shares).  The  second 
requires  at  the  time  of  the  purchase  or 
sale  of  such  mutual  fund  shares  that  the 
plan's  independent  fiduciary  receive  a 
copy  of  the  current  prospectus  issued  by 
the  open-end  mutual  fund  and  a  full 
and  detailed  vmtten  statement  of  the 
investment  advisory  fees  charged  to  or 
paid  by  the  plan  and  the  open-end 
mutual  fund  to  the  investment  advisor. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Class  Exemption  77-4  for 
Certain  Transactions  Between 
Investment  Companies  and  Employee 
Benefit  Plans. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Numbers:  1210-0049. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  624. 


Total  Responses:  46,800. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  4,212  hours. 

Comments  submitted  in  response  to 
this  notice  ^rill  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  17.  1998. 
Gerald  B.  Lindrew, 
Deputy  Director,  Pension  and  Welfare 
Benefits  Administration,  Office  of  Policy  and 
Research. 
IFR  Doc.  98-16555  Filed  6-19-98;  8:45  am] 

BIUJNQ  CODE  4S10-2»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying  Retirement 
Plan  Leakage — Cashing  in  Your  Future 
From  ERISA  Employer-Sponsored 
Pension  Plans  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  on  Wednesday,  July  8,  1998,  of  the 
Retirement  Plan  Leakage — Cashing  in 
Your  Future — Working  Group  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans.  The  group  is 
studying  pre-retirement  distributions, 
including  in-service  distributions, 
hardship  loans  and  participant  loans 
from  ERISA  employer-sponsored 
pension  plans. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon  in  Room  N— 4437 
CWD,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW,  Washington,  D.C.  20210,  is 
for  Working  Group  members  to  continue 
gathering  statistical  information  and/or 
to  take  additional  testimony  on  the 
import  of  these  "pension  preservation" 
issues. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  July  2, 1998,  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
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be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  July  2,  1998,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  2. 

Signed  at  Washington,  D.C  this  16tb  day 
of  June,  1998. 
OlenaBers. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

[FR  Doc.  98-16562  Filed  6-19-98;  8:45  am) 

BILLMQ  COOC  4Sie-»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Wertare  Benefits 
Administration 

Worlcing  Group  Studying  Small 
Businesses:  How  To  Enhance  and 
Encourage  the  Establishment  of 
Pension  Plans,  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Tuesday.  July  7.  1998.  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  studying  the  obstacles  to  why 
small  businesses  are  not  establishing 
retirement  vehicles  for  their  employees 
when  so  many  different  savings 
arrangements  are  available.  The 
Working  Group  also  is  focusing  on  how 
to  encourage  these  businesses  to 
establish  such  pension  plans. 

The  session  will  take  place  in  Room 
N-^437  C&D,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  1:00  p.m.  to 
approximately  3:30  p.m.,  is  for  Working 
Group  members  to  continue  taking 
testimony  on  the  topic. 

Members  of  the  pubUc  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  July  2. 1998,  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council.  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue.  NW.  Washington.  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 


Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  July  2,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  2. 

Signed  at  Washington,  D.C.  this  16th  day 
of  June,  1998. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
IFR  Doc.  98-16563  Filed  6-19-98;  8:45  am) 

8«.LM0  COOC  4410-W-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  the  Disclosure  of 
the  Quality  of  Care  in  Health  Plans 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  Working  Group 
established  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  what  kind  of  information 
on  the  quality  of  care  in  health  plans 
should  be  transmitted  to  fiduciaries  and 
participants  and  how  the  information 
should  be  transmitted  will  hold  an  open 
public  meeting  on  Tuesday,  July  7, 
1998,  in  Room  N-4437  C&D,  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  fix)m  9:30  a.m.  to 
approximately  noon,  is  for  Working 
Group  members  to  continue  taking 
testimony  on  the  topic. 

Members  of  the  pubUc  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  July  2, 1998,  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 


organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  July  2,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  2. 

Signed  at  Washington.  DC,  this  16th  day  of 
June.  1998. 
Otena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  98-16564  Filed  6-19-98;  8:45  am] 

BiLUNO  COOC  4S10-2V-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  pubUc  notice 
that  the  agency  has  submitted  to  0MB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuemt  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  July  22, 1998  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Memagement  and 
Budget,  Attn:  Ms.  Maya  Bernstein,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATKDN  COffTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
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agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  April  14,  1998  (63  FR  18234-18235). 
No  comments  were  received.  NARA  has 
submitted  the  described  information 
collection  to  OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Request  for  and  Record  of  Pass. 
OMB  number:  3095-0026. 
Agency  form  number:  NA  Form  6006. 
Type  of  review:  Regular. 
Affected  public:  Individuals  or 
households,  business  or  other  for-profit 
organizations  and  institutions,  and 
Federal  Government. 

Estimated  number  of  respondents: 
1,266. 

Estimated  time  per  response:  3 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  enter 
NARA  facilities).  Respondents  who  are 
contractors  are  given  a  building  pass 
which  expires  at  the  end  of  each  fiscal 
year;  those  who  are  volunteers  are  given 
a  pass  valid  for  5  years. 

Estimated  total  annual  burden  hours: 
64  hours. 

Abstract:  The  collection  of 
information  is  necessary  as  a  security 
measure  to  protect  employees, 
information,  and  property  in  National 
Archives  and  Records  Administration 
(NARA)  facihties  and  to  facilitate  the 
issuance  of  passes.  Use  of  the  form  is 
authorized  by  44  U.S.C.  2104.  At  the 
NARA  College  Park  facility,  individuals 
receive  an  access  card  with  the  pass  that 
is  electronically  coded  to  permit  access 
to  secure  zones  ranging  from  a  general 
nominal  level  to  stricter  access  levels  for 
classified  records  zones.  The  access  card 
system  is  part  of  the  security 
management  system  which  meets  the 
accreditation  standards  of  the 
Govenmient  intelligence  agencies  for 
storage  of  classified  information,  and 
serves  to  comply  with  E.O.  12958. 


Dated:  June  17, 1998. 
L.  Reynolds  Cahoon. 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

IFR  Doc.  98-16574  Filed  6-19-98:  8:45  am) 
BILUNG  CODE  7S1S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  July  22, 1998  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Maya  Bernstein,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal     . 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  April  7, 1998  (63  FR  17035).  No 
comments  were  received.  NARA  has 
submitted  the  described  information 
collection  to  OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 


information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Application  and  Permit  for  Use 
of  Space  in  Presidential  Library  and 
Grounds. 

OMB  number:  3095-0024. 

Agency  form  number:  NA  Form 
16011. 

Type  of  review:  Regular. 

Affected  public:  Private  organizations. 

Estimated  number  of  respondents: 
1,000. 

Estimated  time  per  response:  20 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
334  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1280.42.  The 
application  is  submitted  to  a 
Presidential  library  to  request  the  use  of 
space  in  the  library  for  a  privately 
sponsored  activity.  NARA  uses  the 
information  to  determine  whether  use 
will  meet  the  criteria  in  36  CFR  1280.42 
and  to  schedule  the  date. 

Dated:  June  17. 1998. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

[FR  Doc.  98-16575  Filed  6-19-98;  8:45  am] 

WLUNQ  CODE  751S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Library 
Services:  Grant  Deadline  Extended 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  (IMLS)  announces  the 
extension  of  the  application  deadline  for 
the  Basic  Library  Services  Grants  of  the 
Native  American  Library  Services  grant 
program  to  Friday,  July  31. 1998.  This 
extension  will  ensure  that  all  eligible 
tribes  have  an  opportunity  to  apply  for 
these  non-competitive  grants  to  support 
existing  library  operations.  The  deadline 
for  two  types  of  special-purpose  grants 
in  the  Native  American  Library  Services 
grant  program.  Technical  Assistance 
Grants  and  Enhancement  Grants,  have 
not  been  extended.  The  Institute  of 
Museum  and  Library  Services  is  sending 
the  guidelines  to  all  1997  grant 
applicants  who  have  not  submitted 
applications  this  year.^s  well  as  to 
others  who  have  requested  them. 
ADDRESSES:  For  more  information,  or  to 
be  placed  on  the  mailing  list  contact: 
The  Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506  (202)  606- 
5227;  imlsinfo@imls.fed.us 
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(Catalogue  of  Federal  Domestic  Assistance 
^Jo.  45.311) 

Dated:  June  15.  1998. 
Mamie  Bittner, 

Director  Public  and  Legislative  Affairs. 
[FR  Doc.  98-16566  Filed  6-22-98;  8:45  am) 

BILUNQ  CODE  7036-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Antarctic  Tour  Operators  Meeting, 
Notice 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Antarctic  Tour  Operators  Meeting. 

Date  and  Time:  July  16. 1998. 12:30  p.m.- 
5:00  p.m. 

Place:  National  Science  Foundation,  Room 
375,  4201  Wilson  Boulevard,  Arlington, 
Virginia  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Nadene  G.  Kennedy,  Polar 
Coordination  Specialist,  Office  of  Polar 
Programs.  National  Science  Foundation, 
Arlington,  VA  22230,  Telephone:  703/306- 
1030:  Fax:  703/306-0139. 

Purpose  of  Meeting:  Pursuant  to  the 
National  Science  Foundation's 
responsibilities  under  the  Antarctic 
Conservation  Act  (P.L.  95-541)  and  the 
Antarctic  Treaty,  the  U.S.  Antarctic  Program 
Managers  plan  to  meet  with  Antarctic  Tour 
Operators  to  exchange  information 
concerning  dates  and  procedures  for  visiting 
U.S.  antarctic  stations,  review  the  latest 
Antarctic  Treaty  Recommendations 
concerning  the  environment  and  protected 
sites,  and  other  items  designed  to  protect  the 
Antarctic  environment  *  ' 

Agenda 

•  Introduction  and  Overview. 

•  Reviewof  1997-98  Visits  to  McMurdo, 
Palmer  and  South  Pole  Stations. 

•  Tour  Operator's  Comments  on  1997-98 
Season  Visits. 

•  1998-99  Visits  to  McMurdo,  Pahner  and 
South  Pole  Stations. 

•  Report  from  the  International 
Association  of  Antarctic  Tour  Operators 
(lAATO). 

•  Information  Dissemination. 

•  Yachting  Activities  in  the  Antarctic 
Peninsula. 

•  Update  on  Peninsula  Site  Inventory 
Project. 

•  Australian  Approach  to  Tourism 
Management  and  Government  Activities. 

•  Other  Items. 
Nadene  G.  Kennedy, 

Polar  Coordination  Specialist.  Office  of  Polar 

Programs. 

(FR  Doc.  98-16464  Filed  6-19-98;  8:45  am] 

BtUJNQ  CODE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(1189). 

Date  and  Time:  July  22-23. 1998;  8:30 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  580.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken,  Program 
Director,  Biotechnology  Engineering, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the  1998 
Inter-Agency  Metabolic  Engineering 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  16, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
I^R  Doc.  98-16528  Filed  6-19-98;  8:45  am] 

BIUJNQ  COOC  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences;  Committee  of  Visitors, 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences:  Committee  of  Visitors  (1110). 

Date  and  Time:  July  22-24, 1998;  8:30 
A.M.  to  5:00  P.M.  each  day. 

Place:  National  Science  Foundation.  Room 
330,  4201  Wilson  Boulevard,  Arlington, 
Virginia  22230. 

Contact  Person:  Dr.  Maryanna  Henkart, 
Division  Director  for  Molecular  and  Cellular 
Biosciences,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia, 
(703)  306-1440. 


Purpose  of  Meeting:  To  carry  out 
Conmiittee  of  Visitors  (GOV)  review, 
including  program  evaluation.  GPRA 
assessments,  and  access  to  privileged 
materials. 

Type  of  Meeting:  Part  open  (see  agenda 
below): 

Agenda 

Closed:  July  22  (11:00  a.m.-5:00  p.m.);  July 
23  (8:30  a.m. -9:00  a.m..  and  2:00  p.m.-5:00 
p.m.);  and  July  24  (8:30  a.m.-12:00  a.m.)— To 
review  the  merit  review  processes  covering 
funding  decisions  made  during  the 
immediately  preceding  three  fiscal  years  of 
programs  in  the  Division  of  Molecular  and 
Cellular  Biosciences. 

Open:  July  22  (8:30  a.m.-ll:00  a.m.);  July 
23  (9:00  a.m.-2:00  p.m.),  and  July  24  (1:00 
p.m.-4:00  p.m.) — To  assess  the  results  of  NSF 
program  investments  in  the  Molecular  and 
Cellular  Biosciences  Division.  This  shall 
involve  a  discussion  and  review  of  results 
focused  on  NSF  and  grantee  outputs  and 
related  outcomes  achieved  or  realized  during 
the  preceding  three  fiscal  years.  These  results 
may  be  based  on  NSF  grants  or  other 
investments  made  in  earlier  years. 

Reason  for  Closing:  During  the  closed 
session,  the  Committee  will  be  reviewing 
proposal  actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  June  17, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-16523  Filed  6-19-98;  8:45  am) 

BIUJNQ  COOe  7556-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  annouinces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  Engineering 
Education  and  Centers  (173). 

Date  and  Time:  July  23-24. 1998.  7:30 
a.m.-5:30  p.m. 

Place:  National  Science  Foundation.  Room 
585.  4201  Wilson  Blvd..  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Win  Aung,  Senior  Staff 
Associate,  Engineering  Education  and 
Centers  Division,  National  Science 
Foundation,  Room  585,  4201  Wilson  Blvd.. 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  under  the  Funding  for  Research 
Centers — Small  Firms  Collaborative  RAD. 
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Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confldential  nature,  including 
technical  information,  Tmancial  data,  such  as 
salaries;  and  persona]  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  16.  1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  9&-16S26  Filed  &-19-98;  8:45  am] 
BILUNa  COOC  75S6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meetings 

In  accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Sp>ecial  Emphasis  Panel  in 
Engineering  Education  and  Centers  (173). 

Date  and  Time:  July  9-10  (Room  370);  July 
10,  1998,  8:00  a.m.-5:00  p.m.  (Room  580). 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact:  Dr.  William  Butcher,  Senior 
Engineering  Advisor,  &  Mr.  Alex 
Schwarzkoph,  Program  Director,  Division  of 
Engineering  and  Education  and  Centers, 
Engineering  Directorate,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  703/306-1383. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendation  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  prop>osals 
submitted  to  the  Industry/University 
Cooperative  Research  Centers  F*rogram  as 
p>art  of  the  selection  process  of  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  June  16.  1998 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  98-16529  Filed  &-19-98;  8:45  am) 

BILUNO  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Human 
Resource  Development;  Notice  Of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 

meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199). 

Date  and  Time.  July  14-15, 1998;  8:30  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  310,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Margrete  S.  Klein,  Ph.D., 
Program  Director,  Human  Resource 
Development  Division,  Room  815.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  30&- 
1637. 

Purpose  of  Meeting:  To  review  proposals 
submitted  to  the  Program  for  Women  and 
Girls  Implementation  and  Development 
Projects  Over  $100,00  Budget  initiative. 

Agenda:  To  review  proposals  for  this 
program  and  make  funding 
reconunendations. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  17. 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  98-16524  Filed  6-19-98;  8:45  am] 

BILUNO  CODE  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Integrative 
Activities  (1373);  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  Integrative 
Activities. 

Date  and  Time:  July  20. 1998 — 8:30  a.m.- 
5:00  p.m.;  July  21,  1998 — 8:30  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  Room 
360,  4201  Wilson  Blvd.,  Arlington,  Virginia. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Nathaniel  G.  Pitts, 
Director,  Office  of  Integrative  Activities, 
Room  1270,  4201  Wilson  Blvd,  Arlington, 
Virginia  22230;  Telephone:  (703)  306-1040. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  sup{x>rt. 

Agenda:  To  review  and  evaluate  full 
applications  submitted  to  the  Awards  for  the 
Integration  of  Research  and  Education  (AIRE) 
program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Panel  is  reviewing 
proposal  actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals  if 


they  were  disclosed.  These  matters  are 
exempt  under  5  U.S.C.  SS2b(c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  June  17. 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-16522  Filed  6-19-98;  8:45  am) 

MLUNO  CODE  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Physics 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  time:  July  22-24,  1998  from  8:30 
AM  to  5:00  PM. 

Place:  National  Superconducting  Cyclotron 
Latmratory;  Michigan  State  University;  East 
Lansing,  MI  48824-1321. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Bradley  D.  Keister, 
Program  Director  for  Nuclear  Physics,  Room 
1015,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone;  (703)  306-1891. 

Purpose  of  meeting:  Technical  review  of 
Coupled  Cyclotron  Project  at  the  National 
Supterconducting  Cyclotron  Laboratory  of 
Michigan  State  University. 

Agenda:  Presentation  and  evaluation  of 
progress  report  pertaining  to  Coupled 
Cyclotron  Project. 

Reason  for  closing:  The  information  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
p>ersonnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act 

Dated:  June  16,  1998. 
M.  Rdwcca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  98-16525  Filed  5-19-98;  8:45  am) 
BtUMQ  CODE  7M5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Sp>ecial  Emphasis  Panel  in 
Research,  Evaluation  and  Communication 
(#1210). 

Date  and  Time:  July  8-9, 1998  and  8:30 
a.m.-6:00  p.m. 
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Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Rooms  830  and  880. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Bemice  T.  Anderson. 
Program  Director,  Research.  Evaluation  and 
Communication,  Room  855,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  Telephone;  (703)  306- 
1650. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  Evaluation  Program 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c),  (4).  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
M.  Rabecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  98-16527  Filed  6-l»-98;  8:45  ami 

aiLUNG  COOe  7S6S-«1-«I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docliat  ^4o.  50-244] 

Rochester  Gas  and  Electric 
Corporation  (R.E.  Ginna  Nuclear  Power 
Ptantji  Revocation  of  Exemption 

I 

The  Rochester  Gas  and  Electric 
Corporation  (the  licensee)  is  the  holder 
of  Facility  Operating  License  No.  DFR- 
18,  which  authorizes  operation  of  the  R. 
E.  Ginna  Nuclear  Power  Plant.  The 
license  provides  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized- 
water  reactor  at  the  licensee's  site 
located  in  Wayne  County,  New  York. 

n 

On  March  21, 1985,  the  NRC  issued 
1 1  exemptions  from  the  requirements  of 
Section  in.G  of  Appendix  R  to  10  CFR 
Part  50.  The  first  exemption,  relevant 
here,  related  to  the  Refueling  Water 
Storage  Tank  (RWST).  The  licensee  was 
granted  an  exemption  from  the  technical 
requirements  of  Section  III.G.2  in 
connection  with  the  absence  of  a 
required  continuous  fire-rated  barrier 
between  redimdant  shutdown  systems 
in  the  Auxiliary  Building  Fire  Areas 
ABBM  and  ABI.  The  RWST  extends 
through  the  concrete  floor/ceiling  at 
elevation  271  feet,  which  provides  the 


common  boundary  between  Fire  Area 
ABBM  and  ABI.  An  8-foot  concrete 
block  wall  partially  circles  the 
circumference  of  the  RWST  on  the 
upper  side  of  the  barrier.  At  the  time  the 
exemption  was  granted,  there  was  a  6- 
inch  gap  around  the  circumference  of 

the  RWST. 

r 

m 

By  letter  dated  January  13, 1998.  the 
licensee  informed  the  NRC  that  the 
exemption  is  no  longer  required.  The 
hcensee  indicated  that  the  subject 
barrier  has  now  been  sealed  by  Insertion 
of  a  12  inch  minimum  depth  of  kaowool 
into  the  6-inch  gap  around  the 
circumference  of  the  tank  and  closure  of 
the  gap  by  a  V4-inch  thick  steel  plate. 

On  ue  oasis  of  the  licensee's 
submittal,  the  Commission  hereby 
revokes  the  exemption  granted  on 
March  21, 1985,  from  the  technical 
requirements  of  Section  QI.G  of 
Appendix  R  to  10  CFR  Part  50  with 
respect  to  the  absence  of  a  continuous 
fire-rated  barrier  at  the  common 
boundary  between  Fire  Areas  ABBM 
and  ABL  The  NRC  staff  did  not  review 
the  modification  that  the  licensee 
implemented  to  eliminate  the  need  for 
the  original  exemption.  The  NRC  staff 
bay  review  the  modification  and  its 
supporting  technical  bases  during  a 
future  on-site  inspection. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
revocation  of  the  exemption  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment  (63  FR  31534). 

This  revocation  of  exemption  is 
effective  up>on  issuance. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
S.  Singh  Bafwa. 

Director.  Project  Directorate  I- 1 ,  Division  of 
Reactor  Projects — l/D.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  98-16538  Filed  6-19-98;  8:45  am] 
WUJNQ  COOE  Tsao-ei-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Texas  License  L03d35] 

ProTechnlcs  International,  Inc. — 
Houston,  TX:  Field  Flood  Tracer  Study; 
Finding  of  No  Significant  Impact  and 
Notice  of  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  authorizing 
I>roTechnics  International.  Inc. 
(ProTechnics)  to  conduct  a  field  flood 
tracer  study  in  an  oil  reservoir  located 
at  the  Green  Valley  Unit,  Noble  County. 
Oklahoma  near  Stillwater,  Oklahoma. 


EnTironmental  Assessment 

Identificiation  of  the  Proposed  Action 

The  proposed  action  is  authorizing 
ProTechnics  to  conduct  a  field  flood 
tracer  study  using  hydrogen-3  in  an  oil 
reservoir  located  at  the  Green  Valley 
Unit,  Noble  County,  Oklahoma,  near  the 
town  of  Stillwater,  Oklahoma. 
ProTechnics,  with  offices  in  Houston, 
Texas,  is  authorized  by  the  State  of 
Texas  License  L03835,  to  conduct  field 
flood  tracer  activities  in  oil  and  gas 
reservoirs  at  temporary  jobsites  within 
that  State.  NRC's  regulations  in  10  CFR 
150.20,  "Reciprocity — Recognition  of 
Agreement  State  Licenses,"  states,  in 
part."*   *   *  any  person  holding  a 
specific  license  from  an  Agreement 
State  where  the  licensee  maintains  an 
office  for  directing  the  licensed  activity 
*   •   •  is  granted  a  general  license  to 
conduct  the  same  activity  in  *  *  *  Non- 
Agreement  States  •  •  •  (provided)  the 
specific  Agreement  State  license  (does 
not]  limit  the  authorized  activity  to  a 
specific  installation  or  location." 
Because  the  Texas  license  authorizes 
ProTechnics  to  use  the  requested 
radioisotopes  in  field  flood  tracer 
studies  at  temporary  jobsites. 
ProTechnics  qualifies  for  the  general 
license.  Paragraph  (b)(1)  of  10  CFR  Part 
150.20  further  states,  "•   *   *(any 
person]  shall  *   •  •  before  engaging  in 
each  activity  *   *   *  file  an  NRC  Form- 
241,  "Report  of  Proposed  Activities  in 
Non-Agreement  States"  •   •   •  "with 
NRC.  ProTechnics  met  this  requirement 
with  a  submission  dated  April  22,  1998. 

On  January  13.  1997  (62  FR  1662). 
NRC  published  a  final  rule  in  the 
Federal  Register  amending  10  CFR 
150.20.  The  amendment,  primarily 
intended  to  clarify  requirements 
concerning  activities  conducted  at  areas 
of  exclusive  federal  jurisdiction  with 
Agreement  States,  also  revised  10  CFR 
150.20(b)  to  make  clear  that  licensees 
operating  pursuant  to  the  rule  must 
comply  with  all  NRC  regulations 
applicable  to  materials  licensees.  10 
CFR  Part  51  specifies  the  environmental 
protection  regulations  applicable  to 
NRC's  licensing  activities  and 
implements  section  102(2)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended.  Section  51.21 
provides  that  all  licensing  actions 
require  an  environmental  assessment 
except  those  identified  in  10  CFR  51.20 
as  requiring  an  envirorunental  impact 
statement  or  those  identified  in  10  CFR 
51.22(c)  as  categorical  exclusions.  The 
sue  of  radioactive  tracers  in  field  flood 
studies  is  not  identified  in  either 
section.  Therefore,  an  environmental 
assessment  must  be  prepared.  Paragraph 
51.60(b)(l)(vi)  requires  that  an  applicant 
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submit  an  environinental  report  with 
any  request  for  use  of  radioactive  tracers 
in  field  flood  studies.  ProTechnics 
submitted  an  environmental  report  in  a 
letter  dated  April  1, 1998. 

The  Need  for  the  Proposed  Action 

The  action  is  to  determine  if  the 
licensee's  request  to  perform  activities 
under  the  general  license  should  be 
approved  or  denied.  Field  flood  tracer 
studies  are  conducted  in  conjunction 
writh  enhanced  recovery  of  oil  and 
natural  gas,  commonly  referred  to  as 
enhanced  oil  recovery  (EOR). 

The  oil  from  a  producing  well  in  a 
new  reservoir  initially  flows  because  of 
the  pressure  exerted  by  water  and  gas  in 
the  reservoir.  As  oil  production 
continues  the  reservoir  pressiu^ 
declines  unless  fluids  are  injected  into 
the  reservoir  to  maintain  the  pressure. 
The  average  recovery  from  primary 
production,  with  and  without  pressure 
maintenance,  is  20  to  30  p)ercent  of  the 
original  oil  in  place.  Oil  production  can 
be  increased  through  a  secondary 
recovery  technique  called 
waterflooding,  which  is  the  injection  of 
water  through  injection  wells  to  push 
the  oil  toward  production  wells.  Further 
enhancements  in  oil  production  may 
occur  with  the  use  of  so-called  tertiary 
recovery  methods  in  which  steam, 
sulfactants  (soaps),  or  other  compounds 
or  gases  are  injected  into  the  reservoir. 

Radioactive  tracers  are  used  to  de&ne 
the  movement  of  liquids  or  gases 
injected  into  an  oil  and  gas  reservoir  to 
enhance  recovery  and  to  monitor 
reservoir  performance.  The  water- 
soluble  or  gaseous  tracer  is  introduced 
into  a  reservoir  with  the  injected  fluid. 
Both  radioactive  and  nonradioactive 
tracers  may  be  used.  The  tracer  is  placed 
in  the  injection  well,  where  it  is  diluted 
and  swept  into  the  reservoir  by  injection 
liquid  or  gas.  The  diluted  tracer  is 
subsequently  recovered  at  production 
wells  and  is  monitored  by  sampling  the 
recovered  fluids. 

In  evaluating  reservoir  performance,  it 
is  desirable  to  determine  the  source  of 
the  injected  fluid  being  collected  at  a 
production  well.  It  is  frequently 
desirable,  therefore,  to  employ  several 
tracers,  using  a  different  tracer  in  each 
of  a  number  of  injection  wells. 

Environmental  Impacts  of  the  Proposed 
Action 

NRC  published  NUREG/CR-3467, 
"Environmental  Assessment  of  the  Use 
of  Radionuclides  as  Tracers  in  the 
Enhanced  Recovery  of  Oil  and  Gas"  In 
November  1983.  This  generic 
environmental  assessment  (EA) 
evaluated  the  use  of  16  different 
radioisotopes,  used  in  certain  activity 


ranges,  as  interwell  tracers  in  field 
flooding  for  EOR  operations.  A  typical 
operation  using  radioisotopes  for 
interwell  tracing  was  analyzed  from  the 
standpoint  of  three  stages  of  operation: 
aboveground.  subsurface,  and  recovery 
and  disposal.  Doses  to  workers  who 
handle  radioactive  tracers  and  to 
members  of  the  public  were  estimated 
for  normal  and  accidental  exposure 
scenarios.  For  the  isotope  ProTechnics 
requested  authorization  to  use.  NUREG/ 
CR-3467  analyzed  the  use  of  up  to  30 
curies  of  hydrogen-3.  The  ProTechnics 
submittal  only  requests  authorization  to 
use  up  to  2  curies  of  hydrogen-3,  well 
within  the  bounds  of  the  generic 
assessment.  The  NUREG  estimated  the 
national  radiological  impact  on  the  use 
of  radioisotopes  as  interwell  tracers  in 
EOR  projects  to  be  a  collective  dose 
equivalent  of  less  than  16  man-rem/yr. 
Accidental  exposures  were  estimated  to 
contribute  little  to  the  total.  The 
ProTechnics  proposal,  which  only 
includes  one  radioisotope  and  only  a 
small  percentage  of  the  total  activity 
evaluated  in  the  NUREG  for  that 
radioisotope,  will  result  in  a  lower 
collective  dose  equivalent. 

Alternatives 

Denial  of  ProTechnics  request  is  a 
possible  alternative  to  the  proposed 
action.  This  would  avoid  any  of  the 
environmental  impacts  associated  with 
the  use  of  radioactive  tracers.  However, 
the  proposed  action  is  nevertheless 
reasonable  because  its  enviroimiental 
impacts  are  so  small  and  it  will  provide 
benefits  such  as  assisting  to  meet  U.S. 
energy  needs. 

Agencies  and  Persons  Consulted 

Ms.  Pam  Bishop  of  the  State  of 
Oklahoma,  Department  of 
Enviroiunental  Quality  (DEQ),  was 
contacted  on  June  2,  1998,  to  discuss 
ProTechnics  field  flood  tracer  study 
reciprocity  request  and  its  potential 
environmental  impacts.  In  a  letter  dated 
June  8, 1998,  Ms.  Bishop  indicated  that 
the  DEQ  bad  no  objections  to  the  tracer 
study. 

Conclusion 

The  NRC  staff  concludes  that  the 
enviroiunental  impacts  associated  with 
ProTechnics  proposed  request  to 
conduct  a  field  flood  tracer  study  using 
hydrogen-3  in  an  oil  reservoir  located  at 
the  Green  Valley  Unit,  Noble  County, 
Oklahoma,  are  expected  to  be 
significant. 

Finding  of  No  Significant  Impact 

The  Commission  previously  prepared 
an  EA  related  to  the  use  of  certain 
quantities  of  radionuclides  as  tracers  in 


field  flood  operations  for  the  enhanced 
recovery  of  oil  and  gas.  On  the  basis  of 
the  assessment,  the  Commission 
concluded  that  environmental  impacts 
that  would  be  created  by  such  actions 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Enviroiunental  Impact  Statement. 
Because  ProTechnics'  request  is  within 
the  bounds  of  that  EA,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  generic  EA  is  made  available  as 
NUREG/CR-3467.  Copies  of  NUREG/ 
CR-3467  may  be  purdiased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  A  copy  and  ProTechnics' 
subiAittal  are  also  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  Pubhc  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555-0001 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  approval  of  this  action 
may  file  a  request  for  a  hearing.  Any 
request  for  hearing  must  be  filed  with 
the  Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register,  be  served  on  the  NRC  staff 
(Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville.  Maryland  20852),  and 
on  the  licensee  (ProTechnics 
International,  Inc.,  1160  Dairy  Ashford. 
Suite  444,  Houston,  TX  77079);  and 
must  comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  the 
Commission's  regulations,  10  CFR  Part 
2,  Subpart  L,  "Information  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 

These  requirements,  which  the 
request  must  address  in  detail,  are: 

1 .  The  interest  of  the  rquestor  in  the 
proceeding; 

2e  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding 
(including  the  reasons  why  the 
requestor  should  be  permitted  a 
hearing); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  estabhsning  that 
the  request  for  hearing  is  timely — that 
is,  filed  vdthin  30  days  of  the  date  of 
this  notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
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the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  June.  1998. 

For  the  Nuclear  Regiilatory  Commission. 
Sievena  L.  Baggett, 

Acting  Chief,  Materials  Safety  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Material  Safety  and 
Safeguards. 
IFR  Doc.  9»-16537  Filed  6-19-98;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-361  and  50-362] 

Southern  CaiHomia  Edison  Company, 
et  at.;  San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Issuance  of 
Director's  Decision  Under  10  CFR 
Z206 

Notice  is  hereby  given  that  the 
Director,  OfBce  of  Nuclear  Reactor 
Regulation,  has  acted  on  a  Petition  for 
action  under  10  CFR  2.206  received 
from  Mr.  Stephen  Dwyer  dated  April  25, 
1997,  for  the  San  Onofre  Nuclear 
G«nerating  Station  (SONGS),  Units  2 
and  3. 

The  Petition  requests  that  the 
Commission  shut  down  the  San  Onofre 
Nuclear  Generating  Station  pending  a 
retrofitting  of  the  steam  generators.  As  a 
basis  for  the  request,  the  Petitioner 
asserts  that  the  ability  of  the  steam 
generators  to  withstand  a  major  seismic 
event  is  seriously  compromised  by  the 
degraded  eggcrate  supports  discovered 
in  the  SONGS  Unit  3  steam  generators. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  request  should  be  denied  for  the 
reasons  stated  in  the  "Director's 
Decision  Under  10  CFR  2.206"  {DD-98- 
06),  the  complete  text  of  which  follows 
this  notice  and  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street,  N.W., 
Washington.  DC.  20555-0001,  and  at 
the  Local  Public  Document  Room 
located  at  the  Main  Library,  University 
of  California,  P.O.  Box  19557,  Irvine, 
CaUfomia  92713. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  June  1998. 


For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Decision  Under  10  CFR  2.206 

I.  Introduction 

By  e-mail  dated  April  25.  1997, 
Stephen  Dwyer  (Petitioner)  requested 
that  the  Nuclear  Regulatory  Commission 
(NRC)  take  action  with  regard  to  San 
Onofre  Nuclear  Generating  Station 
(SONGS)  regarding  his  concerns  about 
the  ability  of  the  SONGS  steam 
generators  to  withstand  a  major  seismic 
event*  Specifically,  the  Petitioner 
stated  that  the  ability  of  the  SONGS 
steam  generators  to  withstand  a  major 
seismic  event  is  seriously  compromised 
by  the  degradation  observed  in  the 
SONGS  Unit  3  steam  generator  internal 
tube  supports  (eggcrate  supports)  during 
its  1997  refueling  outage.  "The  Petitioner 
requested  an  investigation  to  determine 
if  Unit  2  has  experienced  degradation 
similar  to  that  found  in  Unit  3  and  also 
stated  that  further  seismic  analysis 
should  be  performed  for  the  SONGS 
steam  generators  and  that  a  retrofitting 
upgrade  of  the  steam  generator  supports 
could  be  accomplished  at  this  time.  On 
June  26, 1997.  the  NRC  staff 
acknowledged  receipt  of  the  Petition  as 
a  request  pursuant  to  Section  2.206  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206)  and 
informed  the  Petitioner  that  there  was 
insufficient  evidence  to  conclude  that 
immediate  action  was  warranted.  Notice 
of  the  receipt  of  the  Petition  indicating 
that  a  final  decision  with  respect  to  the 
requested  action  would  be  forthcoming 
within  a  reasonable  time  was  published 
in  the  Federal  Register  on  July  3, 1997 
(62  FR  36085). 

My  Decision  in  this  matter  follows. 


■  The  Petitioner  sought  to  add  this  concern  to  hi* 
Petition  dated  September  22,  1996,  wherein  he 
requested  the  NKC  to  shut  down  the  SONGS  facility 
"M  soon  as  possible"  pending  a  complete  review 
of  the  seismic  design  of  the  SONGS  units  baaod  on 
information  gathered  from  the  Landers  and 
Northhdge  earthquake*.  By  letter  dated  June  26. 
1997.  the  NRC  advised  the  Petitioner  that  his  e-mail 
request  dated  April  25.  1997.  concerning  the  ability 
of  the  SONGS  steam  generators  to  withstand  a 
major  seismic  event,  would  be  treated  as  a  separate 
10  CFR  2.206  Petition.  The  Directors  Decision  PD- 
97-23)  issued  by  the  NRC  on  September  19. 1997, 
denied  the  Petitioner's  September  22. 1996.  request 
to  shut  down  the  SONGS  units,  providing  a  detailed 
discussion  of  the  adequacy  of  the  seismic  licensing 
basis  for  the  SONGS  facility. 


n.  Discussion 

A.  Request  for  an  Investigation  to 
Determine  if  SONGS  Unit  2  Has 
Experienced  Eggcrate  Degradation 
Similar  to  Unit  3 

1.  Background 

The  SONGS  units  utilize  Combustion 
Engineering  Model  3410  recirculating 
steam  generators.  This  model  of  steam 
generator  contains  9,350  Inconel  600 
(ASME  Material  Specification  SB-163) 
U-tubes  with  a  nominal  diameter  and 
wall  thickness  of  0.75  and  0.048  inch, 
respectively.  Secondary  side  tube 
support  structures  consist  of  seven 
horizontal  full  eggcrate  supports,  three 
horizontal  partial  eggcrate  supports,  and 
upper  bundle  supports  (i.e.,  two 
batwing  diagonal  supports  and  seven 
vertical  supports).  The  materials  used 
for  fabric:ation  of  the  steam  generator 
vessels  and  internals  (including  tube 
supports)  are  low-alloy  and  carbon 
steels,  respectively.  Figure  1  is  a 
simplified  cross-sectional  diagram  of  the 
SONGS  steam  generators  that  clearly 
displays  the  10  eggcrate  support  levels, 
and  Figure  2  is  a  three-dimensional 
representation  of  the  steam  generators 
that  gives  additional  structural  detaiL 

The  eggcrate  supports  consist  of  1- 
and  2-inch  carbon  steel  strips 
interlocked  perpendicular  to  each  other 
as  shown  in  Figure  3.  The  eggcrate 
supports  limit  lateral  motion  of  the 
tubes  and,  at  the  same  time,  allow  free 
flow  of  fluid  around  the  tubes. 

During  the  1997  refueling  outage  for 
SONGS  Unit  3,  the  licensee  discovered 
that  portions  of  the  eggcrate  supports 
had  experienced  degradation,  ranging 
from  minor  wastage  of  the  eggcrate 
material  to  severe  thinning  in  locahzed 
areas.  The  significant  degradation 
observed  during  this  refueling  outage 
was  confined  mainly  to  the  periphery 
locations  of  the  eggcrate  supports.  The 
secondary  sides  of  the  steam  generators 
in  both  units  were  inspected  during 
their  1997  refueling  outages  and  during 
their  1998  mid-cycle  outages  and,  as 
discussed  below,  significant  degradation 
was  limited  to  the  periphery  locations  of 
the  SONGS  Unit  3  eggcrate  supports. 

The  licensee  has  extensively 
researched  the  cause  of  the  eggcrate 
degradation  and  has  concluded  that  the 
degradation  was  caused  by  a  form  of 
flow  accelerated  corrosion  (FAC),  a 
general  term  describing  processes  that 
use  assistance  from  fluid  flow  to  remove 
the  protective  oxide  layer  bom  base 
material.  Removal  of  the  protective 
oxide  layer  exposes  the  base  material  to 
the  fluid  environment,  allowing  further 
material  removal  through  corrision  and/ 
or  erosion  pnx»sses.  The  carbon  steel 
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eggcrate  material  utilized  in  the  SONGS 
steam  generators  can  be  susceptible  to 
FAC  in  the  presence  of  sufficiently  high 
fluid  velocities. 

The  licensee  concluded  that  the  FAC 
occurred  during  recent  operation  of  Unit 
3  primarily  as  a  result  of  steam 
generator  secondary  side  increased  fluid 
velocities  caused  by  the  buildup  of 
deposits  on  the  steam  generator  tubes. 
This  buildup  of  deposits  on  the  tubes 
significantly  reduced  the  available  flow 
area  within  the  tube  bundle  causing 
flow  diversion  to  the  periphery  of  the 
tube  bundle.  The  flow  diversion  to  the 
periphery  was  also  affected  by  the 
increased  steam  quality  of  the  fluid 
within  the  tube  bundle.  The  buildup  of 
deposits  on  the  tubes  changed  the  heat 
transfer  characteristics  of  the  tubes 
causing  the  steam  quality  to  increase  in 
the  central  region  of  the  steam 
generators.  This  resulted  in  an  increase 
of  the  flow  resistance  in  the  central 
portions  of  the  steam  generator,  forcing 
more  flow  to  the  peripheral  regions, 
with  resulting  higher  velocities.  The 
resulting  large  velocity  gradients  at  the 
periphery  initiated  vortices  which 
further  elevated  local  velocities  that 
were  capable  of  dislodging  the 
protective  oxide  layer  of  the  eggcrate 
material  and  initiating  erosive  FAC. 

The  chemical  cleaning  of  the  SONGS 
Units  2  and  3  steam  generators  during 
the  1997  refueling  outages  removed  the 
deposit  buildup  and  restored  fluid  flow 
to  their  original  design  values  (i.e., 
nominal  conditions).  The  licensee  stated 
in  its  October  17,  1997,  letter  that  with 
the  flow  area  restored  to  nominal 
conditions,  the  high  fluid  velocities  that 
lead  to  FAC  would  no  longer  exist,  thus 
stabilizing  eggcrate  support  degradation. 
The  licensee  has  also  made  changes  to 
the  chemistry  control  program  for  the 
secondary  system  at  SONGS  Units  2  and 
3  to  reduce  the  feedwater  iron  transport. 
This  is  expected  to  prevent  the  level  of 
deposit  buildup  observed  in  the  steam 
generators  before  chemical  cleaning  was 
done  in  1997.  The  staff  concurs  with  the 
licensee's  evaluation  that  FAC  was 
caused  by  deposit  buildup  on  the  steam 
generator  tubes  and  that  removal  of  the 
deposits  should  restore  the  steam 
generator  secondary  fluid  flow  to  within 
nominal  design  values,  thereby 
eliminating  continued  significant 
eggcrate  degradation.  To  confirm  that 
FAC  has  been  stopped  by  the  chemical 
cleaning  of  the  steam  generators,  and  to 
assure  that  no  significant  degradation  of 
the  eggcrate  support  structure  goes 
undetected,  the  licensee  has  committed 
to  conduct  periodic  inspections  of  the 
secondary  side  of  the  steam  generators 
in  both  units  during  future  outages.  The 
licensee  will  conduct  periodic 


inspections  of  the  secondary  side  of  the 
steam  generators  to  check  the  level  of 
deposit  buildup  on  the  tubes  and  to 
verify  that  future  degradation  of  the 
eggcrate,  if  any,  remains  within  the 
assumptions  used  in  the  analysis  to 
demonstrate  continued  operabiUty  of 
the  steam  generators  (discussed  later  in 
this  Decision). 

2.  Description  of  the  Eggcrate 
Inspections 

The  SONGS  licensee  inspected  the 
steam  generator  secondary  side  support 
structures,  which  include  the  eggcrate 
supports,  in  both  SONGS  units  during 
their  1997  refueling  outages  and  during 
their  1998  mid-cycle  outages.  The 
results  of  these  inspections  are 
contained  in  the  licensee's  letters  dated 
May  16, 1997,  and  June  5. 1997  (SONGS 
Unit  2  and  Unit  3  refueling  outage 
inspections  results,  respectively),  and 
letters  dated  March  10,  1998,  and  April 
15,  1998  (SONGS  Unit  2  and  Unit  3 
1998  mid-cycle  outages,  respectively). 

The  objective  of  the  inspections  for 
both  units  was  to  provide  video 
documentation  of  all  areas  in  which 
indications  of  support  bar  degradation 
was  suspected  and  to  verify  that  other 
areas  did  not  exhibit  these  same 
characteristics.  The  extent  and  results  of 
these  video  inspections  are  summarized 
below. 

The  inspection  of  the  secondary  side 
of  each  steam  generator  was  divided 
into  six  areas:  (1)  general  inspection,  (2) 
irmer  tube  bundle,  (3)  batwings  and 
vertical  straps,  (4)  eggcrate  periphery, 
(5)  eggcrate  interior  (blowdown 
lane),and  (6)  stay  cylinder.  Each  of  these 
areas  was  inspected  to  the  extent 
necessary  to  understand,  with  a  high 
degree  of  confidence,  the  amount  of 
degradation  present.  The  majority  of 
these  areas  did  not  exhibit  any 
significant  degradation  and  therefore  the 
design  function  of  the  support 
structures  was  not  adversely  impacted. 

The  general  inspections  were 
performed  in  the  steam  generators  from 
the  top  of  the  moisture  separator  can 
deck  and  included  the  general  area,  U- 
bend,  and  annulus  regions.  The  areas 
inspected  included  I-beams,  I-beam  to 
shroud  attachments,  drains,  vertical 
supports,  batwings  and  the  batwing 
hoop,  and  baffle  anti-rotational  keys. 
These  inspections  identified  no 
significant  degradation  in  either  unit  in 
these  areas. 

The  inner  tube  bundle  consists  of  that 
area  between  the  outer  or  peripheral 
tubes  to  the  inner  tubes  of  the  stay 
cylinder.  The  inner  bundle  inspections 
were  performed  in  both  steam 
generators  from  the  can  deck.  A  small 
camera  was  dropped  down  in  between 
the  tubes  in  a  number  of  different 


locations  to  assess  the  general  material 
condition  of  the  eggcrates  away  h-om  the 
periphery  area.  For  the  steam  generators 
in  both  units,  the  inspections  indicated 
that  the  inner  bundle  did  not  exhibit  the 
degraded  characteristics  of  the 
periphery  eggcrates  found  in  the  Unit  3 
steam  generators  during  the  1997 
refueling  outage. 

No  indications  of  thinning  were 
detected  during  the  inspections  of  the 
interior  batwing  and  vertical  strips  on 
either  unit. 

Comprehensive  peripheral  eggcrate 
inspections  were  performed  in  both 
steam  generators  in  the  two  units  from 
the  can  deck.  This  included  the  lattice 
bars  and  tube  to  lattice  bar  interfaces  at 
each  eggcrate.  The  area  near  the 
periphery  of  the  eggcrate  supports  in  the 
Unit  3  steam  generators  experienced  the 
maximum  thinning,  as  shown  in  Figure 
3  and  discussed  above.  As  stated  earher, 
minor  isolated  instances  of  thinning 
were  observed  in  the  peripheral  eggcrate 
locations  in  the  SONGS  Unit  2  steam 
generators,  but  overall  the  thinning  was 
considerably  less  than  that  observed  on 
SONGS  Unit  3. 

Inspections  of  the  blowdown  lane 
eggcrates  were  performed  in  the  steam 
generators  through  the  6-inch  handhole 
at  the  secondary  face  of  the  tubesheet 
from  the  handhole  to  the  stay  cylinder. 
This  included  the  lattice  bars  and  the 
eggcrate  rings.  The  inspection  scope  was 
to  sample  the  eggcrate  area  nearest  the 
tubes  on  both  the  hot-  and  cold-leg  sides 
of  the  blowdown  lane.  Minor  amounts 
of  eggcrate  degradation  were  found  in 
the  steam  generators  of  both  units,  with 
the  Unit  3  steam  generators  exhibiting 
the  larger  amount  of  degradation  in  this 
area. 

For  the  inspection  of  the  overall 
condition  of  the  eggcrates  and  ring  in 
the  stay  cylinder,  a  support  plate 
inspection  device  was  used.  Little  or  no 
degradation  was  found  in  this  area  in 
either  unit. 

3.  Sunmiary  of  SONGS  Unit  2  Eggcrate 
Inspection 

The  hcensee's  initial  assessment  of 
the  Unit  2  stream  generator  eggcrate 
supports,  conducted  after  the 
degradation  issue  was  identified  in  the 
SONGS  Unit  3  steam  generators,  was 
reported  in  its  letter  dated  May  16, 
1997.  The  licensee  concluded  that  the 
Unit  2  eggcrate  supports  were  in  very 
good  to  excellent  overall  condition, 
based  on  the  limited  video  examinations 
of  the  eggcrates  performed  in  support  of 
the  chemical  cleaning  process.  Although 
the  licensee  considered  operation  for 
the  normal  period  of  operation  between 
refueling  intervals  to  be  acceptable  on 
the  basis  of  this  limited  examination, 
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the  licensee  conservatively  performed  a 
more  extensive  video  examination  of  the 
eggcrates  during  a  mid-cycle  outage  that 
began  on  January  24, 1998.  As  reported 
in  its  March  10, 1998,  letter,  the  licensee 
observed  minor  isolated  instances  of 
thinning  in  the  periphery  areas  of  the 
eggcrate  supports,  but  overall  the 
thinning  was  considerably  less  than  that 
observed  on  SONGS  Unit  3. 

The  NRC  reviewed  the  program 
estabUshed  by  the  licensee  to  conduct 
the  video  examinations  of  the  eggcrate 
supports  during  the  SONGS  Unit  2  mid- 
cycle  outage  and  reported  its  hidings  in 
Inspection  Report  50-361/98-10;  50- 
382/98-01,  dated  May  29,  1998.  This 
program  was  similar  to  the  Ucensee's 
program  for  inspecting  the  Unit  3 
eggcrate  supports  during  its  mid-cycle 
outage.  The  primary  difference  between 
the  inspection  programs  for  the  two 
units  was  that  a  larger  portion  of  the 
Unit  3  eggcrate  structures  was 
inspected.  The  staff  concluded  in  its 
inspection  report  that  the  scope  of  the 
SONGS  Unit  2  secondary  side  visual 
inspections  was  satisfactory  and  the 
results  supportive  of  the  licensee's 
conclusion  that  no  steam  generator 
tubes  needed  to  be  removed  from 
service  due  to  insufficient  support  from 
any  secondary  side  support  structures, 
which  includes  the  eggcrate  support 
structures. 

4.  Actions  Taken  as  a  Result  of 
Observed  Eggcrate  Degradation 

Following  the  secondary  side 
inspection  activities  conducted  during 
the  SONGS  Unit  3  1997  refueling  outage 
and  1998  mid-cycle  outage,  the  licensee 
plugged  and  stabilized  (by  insertion  of 
a  steel  cable  inside  the  subject  tube) 
some  Unit  3  steam  generator  tubes  as  a 
precautionary  measure  due  to  the 
degradation  observed  in  certain  eggcrate 
supports.  No  tubes  in  the  Unit  2  steam 
generators  were  removed  from  service. 
Once  the  tube  is  removed  from  service 
in  the  above  described  manner,  support 
from  the  eggcrate  structujes  is  no  longer 
needed.  The  criterion  established  by  the 
Ucensee  for  removing  tubes  from  service 
is  described  in  detail  below. 

B.  Concern  About  the  Seismic  Adequacy 
of  the  SONGS  Steam  Generators 

The  Petitioner  asserts  that  the 
degradation  of  the  steam  generators, 
eggcrate  supports  could  seriously 
weaken  the  supports  and  make  the 
steam  generators  vxilnerable  to  seismic 
events. 

In  its  letter  of  May  16.  1997,  the 
.licensee  committed  to  perform  an 
evaluation  of  the  effect  of  the  degraded 
eggcrates  on  steam  generator  tube 
integrity  in  the  SONGS  Unit  3  steam 


generators  before  return  to  power  from 
the  Unit  3  1997  refueling  outage.  This 
initial  evaluation  was  provided  by  the 
licensee  in  its  letter  of  June  5, 1997,  and 
included  the  effects  of  a  postulated 
design-basis  earthquake.  The  Ucensee 
submitted  the  final  version  of  the 
degraded  eggcrate  support  evaluation 
for  SONGS  Unit  3  on  October  17, 1997. 
As  stated  in  the  previous  section,  the 
amount  of  eggcrate  support  degradation 
observed  in  SONGS  Unit  2  was 
considerably  less  than  that  observed  in 
Unit  3.  Therefore,  the  staff  concludes 
that  demonstrating  the  ability  of  the 
SONGS  Unit  3  steam  generators  to 
withstand  a  design  basis  seismic  event 
will  demonstrate  the  adequacy  of  the 
Unit  2  steam  generators  as  well. 

The  staffs  review  of  the  seismic 
adequacy  of  the  SONGS  Unit  3 
generators  is  detailed  below. 

1.  Methodology  and  Acceptance  Criteria 

The  Petitioner  did  not  specifically 
request  the  staff  to  evaluate  the  eggcrate 
supports  assuming  other  design  loads 
concurrent  with  earthquake  loads. 
However,  to  provide  additional 
conservatism,  and  to  conform  with 
General  E)esign  Criterion  (GDC)  2  of  10 
CFR  Part  50,  Appendix  A,  the  licensee, 
in  its  October  17, 1997,  letter,  evaluated 
the  ability  of  the  eggcrate  supports  to 
perform  their  intended  safety  function 
assuming  the  most  limiting  combination 
of  load  conditions. 

GDC  2  requires,  in  part,  that  the 
design  bases  for  structiu^s,  systems,  and 
components  important  to  safety  reflect 
appropriate  combinations  of  the  effects 
of  normal  and  accident  conditions  with 
the  effects  of  natural  phenomena  such 
as  earthquakes.  The  earthquake  for 
which  these  plant  features  are  designed 
is  defined  as  the  safe-shutdown 
earthquake  (SSE).^  The  Petitioner's 
concem»  on  the  adequacy  of  the  seismic 
design  of  the  SONGS  imits,  based  on 
information  gathered  from  the  Landers 
and  Northridge  earthquakes,  were 
addressed  previously  by  the  staff  in  DD- 
97-23  (see  footnote  1). 

Appendix  A  of  Standard  Review 
Plan,3  (SRP)  Section  3.9.3,  "[American 
Society  of  Mechanical  Engineers]  ASMS 


'The  SSE  is  defined,  in  part,  as  "that  earthquake 
which  is  based  upon  an  evaluation  of  the  maximum 
earthquake  potential  considering  the  regional  and 
local  geology  and  seismology  and  specific 
characteristics  of  local  subsurface  material.  It  is  that 
earthquake  which  produces  the  maximum  vibratory 
ground  motion  for  which  certain  structures. 
systems,  and  components  are  designed  to  remain 
functional."  See  10  CFR  Part  100,  Appendix  A. 
Section  in.(cj. 

'The  Standard  Review  Plan  (SRP)  is  published  as 
NUREG-Oaoo,  and  is  used  as  guidance  for  the 
Office  of  Nuclear  Reactor  Regulation  staff 
responsible  for  the  review  of  applications  to 
construct  and  operate  nuclear  power  plants. 


Code  Qass  1,  2,  and  3  Components, 
Component  Supports,  and  Core  Support 
Structures,"  delineates  acceptable 
design  limits  and  appropriate 
combinations  of  loadings  associated 
with  normal  operation,  postulated 
accidents,  and  specified  seismic  events 
for  the  design  of  Seismic  Category  I 
fluid  system  components  (i.e.,  water- 
and  steam-containing  components). 
This  appendix  also  provides  that 
necessary  plant  features  important  to 
safety  meet  the  appropriate  design 
limits  specified  in  Section  III  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
(ASME  Code)  when  the  component  is 
subjected  to  concurrent  loadings 
associated  with  the  normal  plant 
condition,  the  vibratory  motion  of  the 
SSE,  and  the  dynamic  system  loadings 
associated  with  the  faulted  plant 
condition.  Faulted  plant  conditions  are 
those  operating  conditions  associated 
with  postulated  events  of  extremely  low 
probabiUty,  such  as  loss-of-coolant 
accidents  (LOCAs)  or  main  streamline 
break  (MSLB)  accidents.  The  design 
limits  and  loading  combinations 
utilized  by  the  licensee  in  the  October 
17,  1997,  evaluation  of  individual  steam 
generator  tubes  are  the  same  design 
limits  and  loading  combinations  that 
were  reviewed  and  approved  by  the  staff 
at  the  time  of  plant  licensing.  This 
evaluation  is  contained  in  Chapter  3  of 
NUREG-0712.*  Therefore,  the  staff  finds* 
acceptable  the  licensee's  use  of  these 
design  limits  and  loading  combinations 
in  evaluating  the  impact  of  the  degraded 
eggcrate  supports  on  individual  steam 
generator  tubes. 

The  evaluation  of  the  potential  for 
lateral  movement  of  the  entire  steam 
generator  tube  bimdle  (whole  bimdle 
evaluation)  was  not  explicitly  addressed 
during  the  staffs  review  performed  at 
the  time  of  plant  licensing.  Also,  the 
ASME  Code  does  not  provide  specific 
design  limits  for  the  whole  bimdle 
evaluation.  The  whole  bimdle 
evaluation  contained  in  the  October  17, 
1997,  letter  performed  by  the  licensee  to 
verify  that  the  structural  integrity  of  the 
eggcrate  is  maintained  to  ensure  that  it 
does  not  shift  in  a  way  that  could 
damage  the  tubes.  This  is  not  an  ASME 
Code  evaluation;  however,  ASME  Code 
techniques  were  used  by  the  Ucensee  to 
generate  and  assess  the  results.  The  staff 
has  reviewed  the  specific  ASME  Code 
techniques  utiUzed  by  the  Ucensee,  and 
concludes  that  they  provide 
conservative  results,  and  are,  therefore, 
acceptable  for  the  whole  bundle 
evaluation. 


*  ^4UREG-^)712.  "Safety  Evaluation  Report  related 
to  the  Operation  of  San  Onofre  Nuclear  Generating 
SUtion,  UniU  2  and  3,"  Chapter  3,  Febniary  1961. 
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Furthermore,  the  loading 
combinations  used  in  the  licensee's 
whole  bundle  evaluation  are  the  same 
loading  combinations  used  in  the 
individual  tube  evaluations,  and  are  the 
same  loading  combinations  that  were 
reviewed  and  approved  at  the  time  of 
plant  licensing. 

2.  Degraded  Eggcrate  Support 
Assimiptions 

The  staff  reviewed  the  assumptions 
used  in  the  licensee's  October  17, 1997, 
evaluation  regarding  the  amount  of 
eggcrate  support  judged  to  be  available, 
and  verified  that  these  assumptions 
were  supported  by  the  results  of  the 
licensee's  inspections. 

For  the  individual  steam  generator 
tube  analysis,  the  licensee  calculated 
the  maximum  loads  that  could  occur 
assuming  that  adequate  support  was  not 
available  at  two  consecutive  eggcrate 
levels  (see  Figure  1).  The  staff  finds  this 
assumption  conservative  and  acceptable 
because  the  licensee  has  removed  from 
service  all  tubes  where  two  consecutive 
eggcrate  levels  were  found  degraded  to 
the  point  where  adequate  support  could 
not  be  assured. 

For  the  whole  bimdle  analysis,  the 
licensee  used  the  inspection  results  to 
sort  the  eggcrates  into  categories  based 
on  a  conservative  estimate  of  the 
remaining  thickness  of  the  eggcrate 
lattice  bars.  The  staff  reviewed  the 
sorting  criteria  used  by  the  licensee,  and 
concludes  that  the  material  strength 
assumptions  established  by  the  licensee 
for  the  degraded  eggcrate  supports  are 
conservative,  find  appropriate  for 
evaluating  the  ability  of  the  eggcrate 
structures  to  perform  their  intended 
function. 

The  visual  inspections  performed  by 
the  licensee  during  the  1998  mid-cycle 
outages  for  both  units  confirmed  the 
appropriateness  of  these  assumptions 
pertaining  to  the  amount  of  eggcrate 
support  degradation  used  in  the 
licensee's  evaluation. 


3.  Evaluation  Results 

Using  the  above  described 
methodology  and  assumptions,  the 
licensee  determines  that  the  peak 
calculated  loads  on  the  individual  steam 
generator  tubes  would  remain  below  the 
allowable  design  limits  approved  by 
NUREG-0712  during  and  following  a 
postulated  design  basis  earthquake. 

The  results  of  the  licensee's  whole 
bundle  evaluation  confirmed  that  the 
eggcrate  structure  will  provide  sufficient 
support  to  ensure  that  the  tube  bundle 
will  not  impact  the  eggcrate  support 
ring  during  and  following  a  postulated 
design  basis  earthquake. 

The  staff  finds  these  results 
acceptable,  and  as  detailed  above,  also 
finds  acceptable  the  methodology  and 
assumptions  used  by  the  licensee  in  the 
generation  of  these  results.  The  staff 
concludes,  therefore,  that  the  amount  of 
degradation  observed  in  the  eggcrate 
supports  will  not  prevent  the  SONGS 
Units  2  and  3  steam  generators  irom 
performing  their  intended  safety 
functions.* 

4.  Confirmatory  Actions 

The  licensee's  1998  mid-cycle 
inspection  of  the  SONGS  Unit  3  steam 
generators  confirmed  that  the  condition 
of  the  Unit  3  eggcrate  internal  supports 
remained  within  the  analytical 
assumptions  used  in  the  licensee's 
evaluation  contained  in  its  October  17, 
1997.  letter  and  also  supported  the 
licensee's  contention  that  the 
phenomenon  (FAC)  that  led  to  the 
degradation  of  the  eggcrates  had  been 
arrested  by  the  chemical  cleaning  of  the 
steam  generators. 

Furthermore,  the  licensee  has 
committed  in  its  letters  to  the  NRG 
(April  15, 1998,  for  Unit  2  and  October 


'  Since  the  amount  of  support  degradation  in 
SONGS  Unit  2  was  observed  to  be  considerably  less 
than  that  observed  in  Unit  3,  the  NRC  staff 
concludes  that  the  licensee's  October  17, 1997, 
evaluation  of  SONGS  Unit  3  steam  generator 
structural  integrity  and  the  stafTs  review  of  that 
evaluation  support  the  adequacy  of  SONGS  Unit  2 
steam  generators  to  withstand  a  design  basis  event 
and  perform  their  intended  safety  function. 


17, 1997,  for  Unit  3)  to  inspect  the 
eggcrate  supports  during  future  outages 
to  assure  that  their  condition  remains 
within  the  analytical  assumptions  used 
in  the  licensee's  evaluation.  These 
inspections  will  continue  to  be 
conducted  until  it  is  established  that 
further  inspections  are  not  required. 

In  summary,  on  the  basis  of  the  video 
inspection  results  for  the  steam 
generators  in  both  units,  and  the  stafTs 
review  of  the  detailed  evaluations 
performed  by  the  licensee,  the  staff 
concludes  that  the  SONGS  steam 
generators  are  fully  capable  of 
performing  their  intended  safety 
fimction  during  and  following  a 
postulated  SSE,  and  no  retrofitting 
upgrade  of  the  steam  generators  is 
required. 

m.  Conclusion 

As  explained  above,  there  is  no 
evidence  of  significant  degradation  of 
the  SONGS  Unit  2  steam  generator 
eggcrate  supports,  and  the  extensive 
analyses  demonstrate  the  ability  of  the 
steam  generators  in  both  SONGS  units 
to  perform  their  intended  safety 
function.  Accordingly,  the  Petitioner's 
requested  action,  pursuant  to  Section 
2.206,  is  denied. 

A  copy  of  this  Decision  will  be  filed  " 
with  the  Secretary  of  the  Commission 
for  the  Commission  to  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  issuance, 
unless  the  Commission,  on  its  own 
motion,  institutes  a  review  of  the 
E)ecision  within  that  time. 

E>ated  at  Rockville,  Maryland,  tiiis  11th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 

Original  signed  by 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extensioa: 

Part  257,  SEC  File  No.  270-252,  OMB 

Control  No.  3235-0306 
Form  U-1,  SEC  File  No.  270-128,  OMB 

Control  No.  3235-0125 
Rule  58,  Form  U-9C-3,  SEC  File  No.  270- 

400,  OMB  Control  No.  3235-0457 
Rule  71.  Form  U-12(I)-A,  &  Form  U-12(I)- 

B  SEC  File  No.  270-161,  OMB  Control 

No. 3235-0173 
Rules  93-94,  Form  U-1 3-60,  SEC  File  No. 

270-79.  OMB  Control  No.  3235-0153 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

The  rules  under  17  CFR  Part  257 
implement  sections  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
that  require  registered  holding 
companies  and  their  subsidiary  service 
companies  to  preserve  records  for 
certain  periods.  The  purpose  of 
requiring  the  holding  company  to  retain 
the  records  is  to  permit  audit  or 
verification  by  the  Commission,  or  by 
state  utility  commissions,  of 
transactions  between  the  holding 
company  or  its  otherwise  unregulated 
subsidiaries,  the  subsidiary  service 
companies,  and  the  regulated  utility 
subsidiaries  which  the  holding 
company  controls,  or  to  establish 
investors'  rights.  The  Commission 
estimates  that  the  total  annual  reporting 
and  recordkeeping  burden  is  one  hour 
(18  recordkeepers  x  Via  hour  =  one 
burden  hour). 

Form  U-1,  under  rule  20(c)  of  the  Act, 
must  be  used  by  any  person  filing  or 
amending  an  application  or  declaration 
under  sections  6(b),  7,  9(c)(3),  10, 12(b). 
(c),  (d)  or  (f)  of  the  Act.  The  form  must 
also  be  used  for  filings  under  any  rule 
under  other  sections  of  the  Act,  for 
which  a  form  is  not  prescribed.  The 
Commission  estimates  that  the  total 
annual  reporting  and  recordkeeping 
burden  is  27,225  hours  (121 
recordkeepers  x  225  hours  =  27,225 
burden  hours).  This  represents  an 
increase  of  10,020  hours  annually  in  the 


paperwork  burden  from  the  prior 
estimate,  which  was  caused  by  an 
increase  in  the  number  of  respondents 
for  the  period  and  the  fact  that  the 
filings  have  become  generally  more 
complex. 

Rule  58  under  the  Act,  allows 
registered  holding  companies  and  their 
subsidiaries  to  acquire  energy-related 
and  gas-related  companies.  Acquisitions 
are  made  without  prior  Commission 
approval  under  section  20  of  the  Act. 
However,  within  60  days  after  the  end 
of  the  first  calendar  quarter  in  which 
any  exempt  acquisition  is  made,  and 
each  calendar  quarter  thereafter,  the 
registered  holding  company  is  required 
to  file  with  the  Commission  a  certificate 
of  notification  on  Form  U-9C-3 
containing  the  information  prescribed 
by  that  form.  The  Commission  requests 
this  information  because  rule  58  of  the 
Act  requires  it.  The  Commission  uses 
this  information  to  determine  the 
existence  of  detriment,  regarding  the 
acquisition  of  certain  energy-related 
companies,  to  interests  the  Act  is 
designed  to  protect.  The  61 
recordkeepers  together  incur  about  976 
annual  burden  hours  to  comply  with 
these  requirements  (61  recordkeepers  x 
16  hours  =  976  burden  hours.) 

Rule  71  and  Forms  U-12(I)-A  and  U- 
12(I)-B  implement  subsection  12(i)  of 
the  Act,  which  makes  it  unlawful  for  an 
employee  to  prevent,  advocate  or 
oppose  any  matter  affecting  a  registered 
holding  company  before  Congress,  the 
Commission  or  the  FERC.  The 
Commission  estimates  that  the  total 
annual  reporting  and  recordkeeping 
burden  is  167  hours  (250  respondents  x 
Va  hour  =  167  burden  hours).  The 
purpose  of  collecting  the  information  is 
to  determine  the  existence  of  detriment 
to  interests  the  Act  is  designed  to 
protect.  The  Commission  uses  the 
information  to  enable  it  to  enforce  the 
provisions  of  section  12(i)  of  the  Act. 

Rule  93  imposes  recordkeeping  and 
record  maintenance  requirements  on 
mutual  and  subsidiary  service 
companies  of  registered  holding 
companies.  Under  the  rule,  the  service 
companies  must  keep  their  accounts 
and  records  according  to  the  Uniform 
System  of  Accounts,  as  provided  in  17 
CFR  256.  Further,  the  companies  must 
maintain  those  records  in  the  manner 
and  for  the  periods  provided  in  17  CFR 
257.  Rule  94  requires  service  companies 
to  file  annual  financial  reports  on  Form 
U-1 3-60,  as  provided  in  17  CFR 
259.313.  The  purpose  of  requiring  the 
holding  company  to  retain  the  records  is 
to  permit  audit  or  verification  by  the 
Commission,  or  by  state  utility 
commissions,  of  transactions  between 
the  holding  company  or  its  otherwise 


unregulated  subsidiaries,  the  subsidiary 
service  companies  and  the  regulated 
utility  subsidiaries  which  the  holding 
company  controls  or  to  establish 
investors'  rights.  The  Commission 
estimates  that  the  total  annual  reporting 
and  recordkeeping  burden  is  580  hours 
(40  respondents  x  14.5  hours  =  580 
hours). 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Sec-urities  and 
Exchange  Commission,  450  5t)i  Street, 
NW  Washington.  DC  20549. 

Dated:  June  15,  1998. 
Maragaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-16436  Filed  6-19-98;  8:45  am) 

WLLMQ  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[DocKet  No.  34-40094;  RIe  No.  SR-NYSE- 
97-36] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  Thereto  To  Revise  Exchange 
Policy  for  Entry  of  MOC/LOC  Orders 
and  Publication  of  Imbalances 

June  15. 1998. 

I.  Introduction 

On  December  29,  1997,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 


>  15  U.S.C.  7as{b)(l). 
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thereunder,^  a  proposed  rule  change  to 
revise  the  Exchange's  policy  for  entry  of 
market-on-close  ("MOC")  and  limit-at- 
the-close  ("LOG")  orders  and 
publication  of  order  imbalances  for  both 
expiration  and  non-expiration  days.  On 
March  18,  and  June  4,  1998, 
respectively,  the  Exchange  submitted 
Amendments  No.  1^  and  No.  2*  to  the 
proposed  rule  change  to  the 
Commission. 

The  proposed  rule  change,  including 
Amendment  No.  1.  was  published  for 
comment  in  the  Federal  Register  on 
March  26, 1998.'  One  comment  was 
received  on  the  proposal."  This  order 
approves  the  proposal  as  amended. 

n.  Description  of  the  Proposal 

Special  procedures  regarding  the 
entry  of  MOC  and  LOC  orders  ^  have 
been  in  place  on  the  Exchange  for  more 
than  ten  years."  These  procedures  are 
designed  to  alleviate  excess  volatility  at 
the  close  by  providing  MOC  and  LXX 
imbalance  information  to  market 
participants  in  a  timely  manner  to 
attract  contra-side  interest.  The 
procedures  have  been  refined  over  the 
years  based  on  the  Exchange's 
experience  and  input  from  constitutes.^ 
The  Exchange  is  now  proposing 
additional  refinements  to  the 
procedures  to  enhance  their  usefulness. 


»17CFR240.19t)-». 

'  See  L«nw  from  Elonaid  Siemer,  Director,  Market 
Surveillance,  NYSE  to  Richard  Straaser,  Assistant 
Oiiector,  Division  of  Market  Regulation 
("Division").  Commission  dated  March  13. 1998 
("Amendment  No.  1"). 

*  See  Latter  from  Agnes  M.  Gautier.  Vice 
President.  Market  Surveillance.  NYSE  to  David 
Sieradzki,  Attorney.  Division.  Commission  dated 
June  1,  1998  ("Amendment  No.  2"\  In  Amendment 
No.  2.  the  Exchange  clarifies  the  proposal  to 
indicate  that,  wbwe  a  bona  fide  error  has  been 
made,  causing  the  cancellation  of  an  order,  or  an 
order  was  improperly  entered  when  there  was  no 
imbalance,  resulting  in  an  imbalance  of  50.000 
ahans  or  more  at  3:50  p.m.,  the  Exchange  would 
publish  the  imbalance  even  though  there  had  been 
no  3:40  p.m.  publication. 

>  Sactirities  Exchange  Act  Release  No.  39770 
(Mar.  IB,  1998).  63  FR  14747  (Mar.  26.  1998). 

•  See  Letter  from  Terry  McCloakey,  Vice 
President.  BNP  Securities.  Inc.  to  Jonathan  G.  Katz. 
Secretary.  Commission  dated  April  IS,  1998  ("BNP 
Letter"). 

'  A  MOC  order  is  a  market  order  to  be  executed 
in  its  entirely  at  the  closing  price  on  the  Exchange. 
A  LOC  order  is  a  limit  order  entered  for  execution 
at  the  closing  price,  provided  that  the  closing  price 
is  at  or  within  the  limit  specified.  See  NYSE  Rule 
13. 

*The  Exchange's  pilot  program  for  expiration  day 
auxiliary  closing  procedures  was  permanently 
approved  by  the  Commission  on  October  30.  1996. 
See  Securities  Exchange  Act  Release  No.  37894 
(Oct.  30.  1996).  61  FR  56987  (Nov.  5.  1996)  (order 
approving  SR-NYSE-96-31). 

■The  Exchange's  LOC  pilot  program  will  expire 
on  July  31.  1998.  The  Exchange  has  requested  that 
the  Conunission  permanently  approve  the  program 
(SR-NYSB-98-15). 


Cunvnt  Procedures 

~'  The  current  procedures  require  that 
MOC  and  LOC  orders  in  any  stock  be 
entered  by  3:40  p.m.  on  expiration  days, 
and  by  3:50  p.m.  on  non-expiration 
days.'°  A  member  may  not  cancel  or 
reduce  a  MOC  or  LOC  order  in  any  stock 
after  3:40  p.m.  on  expiration  days  or 
3:50  p.m.  on  non-expiration  days, 
(except  in  a  case  of  legitimate  error  or 
to  comply  with  the  pro'visions  of 
Exchange  Rule  80A).  In  addition.  Floor 
brokers  representing  any  MOC  orders 
must  indicate  their  MOC  interest  to  the 
specialist  by  3:40  p.m.  or  3:50  p.m.,  for 
expiration  and  non-expiration  days, 
respectively. 

For  the  selected  stocks  identified  by 
the  Exchange  (formerly  known  as  "pilot 
stocks")  *^  and  published  in  its  "special 
stock  list,"  a  single  pubtication  of 
imbalances  of  50,000  shares  or  more 
must  be  made  as  soon  as  practicable 
after  3:40  p.m.  on  expiration  days  or 
3:50  p.m.  on  non-expiration  days.  On 
expiration  days,  stocks  on  the  special 
stock  list  that  do  not  have  an  imbalance 
of  50,000  shares  or  more  at  3:40  p.m. 
must  publish  a  "no  imbalance"  status. 
Imbalances  of  50,000  shares  or  more 
must  also  be  published  for  stocks  going 
into  or  out  of  an  index.  For  all  other 
stocks  (i.e.,  those  that  are  not  on  the 
"special  stock  list"  and  those  not  going 
into  or  out  of  an  index],  an  imbalance 
of  50,000  shares  or  more  may  be  (but  is 
not  required  to  be)  pubUshed  at  the 
request  of  the  specialist,  with  Floor 
Official  approval.  After  the  3:40  p.m.  or 
3:50  p.m.  imbalance  publication,  MOC 
and  LOC  orders  may  be  entered  only  to 
offset  a  published  imbalance.  No  MOC 
and  LOC  orders  may  be  entered  if  th»e 
is  no  imbalance  publication.  On 
expiration  days,  the  entry  of  MOC  or 
IXX.  orders  after  3:40  p.m.  to  establish 
or  Uquidate  positions  related  to  a 
strategy  involving  derivative 
instruments  is  not  permitted,  even  if 
such  orders  might  offset  published 
imbalances. 

New  Procedures 

In  July  of  1997,  the  NYSE's  Market 
Performance  Committee  appointed  a 
subcommittee  to  review  MOC 
procedures.  The  subcommittee 
recommended  that  the  Exchange 


'°The  term  "expiration  days"  refers  to  both  (1) 
the  trading  day.  usually  the  third  Friday  of  the 
month,  when  some  stock  index  options,  stock  index 
futures  and  options  on  stock  index  futures  expire 
or  settle  concurrently  ("Expiration  Fridays")  and  (2) 
the  trading  day  on  which  end  of  calendar  quarter 
index  options  expire  ("QIX  Expiration  Days"). 

^'  The  pilot  stocks  coiuisted  of  the  50  most  highly 
capitalized  Standard  &  Poor's  ("S&P")  500  stocks 
and  any  component  stocks  of  the  Ma^or  Market 
Index  ("MMI")  not  included  in  the  SAP  stock 
group. 


implement  several  changes  to  increase 
the  effectiveness  of  the  procedures. 
These  changes,  which  the  Exchange  is 
proposing  to  implement,  are: 

•  The  Exchange  is  proposing  a  3:40 
p.m.  deadline  for  entry  of  MOC  and 
LOC  orders  and  indication  of  MOC 
interest  to  specialists  by  Floor  brokers 
representing  any  MOC  orders,  every 
day.  This  earUer  deadline  (from  3:50 
p.m.  to  3:40  p.m.)  on  non-expiration 
days  would  provide  additional  time  to 
attract  contra-side  interest. 

•  The  Exchange  is  also  proposing 
mandatory  publication  of  all  MOC/LOC 
imbalances  of  50,000  shares  or  more  in 
all  stocks  and  any  trading  day  as  soon 
as  practicable  after  3:40  p.m.** 
Publication  of  an  imbalance  of  less  than 
50,000  shares  may  be  made  at  that  time 
with  the  approval  of  a  Floor  Official. 
This  proposed  new  provision  would 
permit,  but  not  require,  the  publication 
of  an  imbalance  which,  although  less 
than  50,000  shares,  may  be  significantly 
greater  than  average  daily  volume  in  a 
stock. 

e  The  Exchange  is  also  proposing  to 
include  both  MOC  and  marketable  LOC 
orders  in  the  imbalance  publication. ^^ 
The  determination  of  whether  an  LOC 
order  is  "marketable"  would  be  based 
upon  the  last  sale  price  at  3:40  or  3:50 
p.m.,  depending  on  the  time  of  the  order 
imbalance  publication.  This  means  that 
LOC  orders  to  buy  at  a  higher  price 
would  be  included  with  the  buy  MOC 
orders;  LOC  orders  to  sell  at  a  lower 
price  would  be  included  with  the  sell 
MOC  orders.  LOC  orders  with  a  limit 
equal  to  the  last  sale  price  would  not  be 
included  in  the  imbalance  calculation. 

•  The  Exchange  is  also  proposing  a 
new  procedure  to  p)ermit  non- 
mandatory  pubUcation  of  MOC/LOC 
imbalances  of  any  size  between  3:00  and 
3:40  p.m.,  with  Floor  Official  approval; 
these  publications  would  be 
informational  only,  with  no  effect  on 
MOC/LOC  order  entry.  Imbalance 
information  would  be  required  to  be 
updated  at  3:40  p.m.  for  all  stocks  on  all 
days,  regardless  of  size,  to  provide 
timely  imbalance  information  to  market 
participants. 

e  An  additional  imbalance 
publication  on  both  expiration  and  non- 
expiration  days,  must  be  made  at  3:50 
p.m.  for  any  stock  that  had  an  imbalance 


"As  discussed  above,  currently,  the  Exchange 
requires  mandatory  publication  of  imbalances  of 
50,000  shares  or  mcve  only  in  stocks  on  the 
Exchange's  special  stock  list  and  stocks  being  added 
to  or  dropped  from  an  index  on  expiration  days  as 
soon  as  practicable  after  3:40  p.m.  (or  3:50  p.m.  for 
non-expiration  days). 

''Currently,  imbalance  publications  indicate 
MOC  interest  but  not  LOC  interest.  See  Amendment 
No.  1,  gupra  note  3. 
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publication  at  3:40  p.m.^*  If  the 
imbalance  at  3:50  p.m.  is  less  than 
50,000  shares,  a  "no  imbalance"  status 
must  be  published,  except  that  an 
imbalance  of  less  than  50,000  shares 
may  be  published  with  Floor  Official 
approval,  provided  there  had  been  an 
imbalance  publication  at  3:40  p.m. 
Except  under  two  limited 
circumstances."  if  there  were  no 
imbalance  publication  at  3:40  p.m., 
there  would  not  be  a  publication  at  3:50 
p.m.,  since  MOC  and  LOG  orders  could 
not  be  entered  during  the  interim  to 
change  the  imbalance.  If  the  3:50  p.m. 
imbalance  publication  reversed  the  first 
imbalance  publication,  only  MOC  and 
LOC  orders  which  offset  the  3:50  p.m. 
imbalance  would  be  permitted  to  be 
entered  thereafter. 

•  MOC/LOC  order  entry  is  precluded 
after  3:40  p.m.  in  all  stocks  on  all  days, 
unless  an  imbalance  is  published,  in 
which  case  entry  of  MC)C/LOC  orders 
would  be  permitted  only  on  the  contra 
side  of  the  published  imbalance. 

III.  Comment  Summary 

As  noted  above,  the  Commission 
received  one  comment  on  the 
proposal.^®  The  commenter  agreed  that 
order  imbalance  dissemination  reduces 
volatility  at  the  close  and  favors 
expanding  imbalance  indications  to  all 
listed  issues.  In  addition,  the 
commenter  noted  that  neither  the  NYSE 
nor  the  American  Stock  Exchange 
("Amex")  provide  members  with 
information  regarding  order  imbalances 
at  the  close  in  electronic  form.  The 
commenter  believes  that  if  the  NYSE 
and  Amex  were  required  to  disseminate 
order  imbalances  through  the  Securities 
Industry  Automation  Corporation 
("SLAC"),'''  customers  would  receive 
better  information  and  therefore,  better 
executions. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  ^*  of  the  Act  and  the  rules  and 
regulations  thereunder.  In  particular, 
the  Commission  beUeves  that  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  1^  requirements  that  the  rules  of 


>*  Currently,  the  Exchange  requires  only  a  single 
imbalance  publication  at  3:40  p.m.  on  expiration 
days  and  at  3:50  p.m.  on  non-expiration  days.  See 
Amendment  No.  1,  supra  note  3. 

"See  Amendment  No.  2,  supra  note  4. 

'•See  BNP  Letter,  supra  note  6. 

"SIAC  processes  last  sale  informatioii  and 
quotation  information  reported  to  it  by  its 
participants  (eight  national  securities  exchanges 
and  the  National  Association  of  Securities  Dealers, 
Inc.)  for  consolidation  and  dissemination  to 
vendors  and  others. 

>»15U.S.C.  78f. 

'•15U.S.C.  78fn))(5). 


an  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.20 

Over  the  past  several  years,  the 
Exchange  and  other  self-regulatory 
organizations  have  been  developing 
procedures  to  minimize  excess  market 
volatiUty  that  may  arise  from  the 
liquidation  of  stock  positions  on 
expiration  days.^i  Special  procedures 
regarding  the  entry  of  MOC  orders  on 
Expiration  Fridays  were  first  used  in 
1986  for  assisting  in  handling  the  order 
flow  associated  with  the  concurrent 
quarterly  expiration  of  stock  index 
futures,  stock  index  options  and  options 
on  stock  index  futures  on  Expiration 
Fridays."  On  April  10, 1995,  the 
Commission  approved  a  proposed  rule 
change  to  institute  similar  auxiliary 
closing  procedures  on  non-expiration 
days.23  Finally,  on  March  3,  1994,  the 
Exchange,  as  an  additional  means  of 
attracting  contra-side  interest  to  help 
alleviate  MOC  order  imbalances, 
initiated  a  pilot  program  relating  to  the 
entry  of  LC)C  orders  on  both  expiration 
and  non-expiration  days.^*  These 
procedures  allow  NYSE  specialists  to 
obtain  an  indication  of  the  buying  and 
selling  interest  in  MOC/LOC  orders  at 
the  end  of  the  day.  If  there  is  a 
substantial  imbalance  on  one  side  of  the 
market,  the  procedures  provide  the 
investing  public  with  timely  and 
reliable  notice  of  that  imbalance  and 
with  an  opportunity  to  make 
appropriate  investinent  decisions  in 
response. 

Generally,  the  NYSE  auxiliary  closing 
procedures  have  worked  well  and  may 
have  resulted  in  more  orderly  markets 
on  both  expiration  and  non-expiration 
days.  Nevertheless,  both  the 
Commission  and  the  NYSE  remain 
concerned  about  the  potential  for  excess 
market  volatility,  particularly  at  the 
close  on  expiration  days.  Although,  to 
date,  the  NYSE  has  been  able  to  attract 
sufficient  contra-side  interest  to 
effectuate  an  orderly  closing,  adverse 
market  conditions  could  create  a 
situation  in  which  member  firms  and 


'°In  approving  the  pro[>osecl  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78f(b). 

"  See  supra  note  8. 

"  See  supra  note  10. 

"  See  Securities  Exchange  Act  Release  No.  35589 
(April  10,  1995),  60  FR  19313  (April  17,  1995) 
(order  approving  SR-NYSE-^4-44). 

"  See  supra  note  9. 


their  customers  would  be  unwilling  to 
acquire  significant  positions. 

In  this  regard,  the  Commission  notes 
that  the  proposed  rule  change  may 
increase  pubUc  awareness  of  MOC/LOC 
order  imbalances  and  provide  the 
market  participants  with  more  of  an 
opportunity  to  make  appropriate 
investment  decisions.  Specifically,  the 
proposal  will  impose  a  deadline  of  3:40 
p.m.  for  entry  of  all  MOC/LOC  orders  on 
both  expiration  and  non-expiratjon 
days.  Floor  brokers  representing  MOC 
orders  also  must  indicate  their  MOC 
interest  to  the  speciaUst  by  3:40  p.m. 
every  day.  In  conjunction  with  the 
prohibition  on  canceling  or  reducing 
any  MOC/LOC  order  after  3:40  p.m., 
these  requirements  should  allow  the 
specialist  to  make  a  timely  and  reliable 
assessment,  for  every  NYSE-listed  stock, 
on  expiration  and  non-expiration  days 
alike,  of  MOC/LOC  order  flow  and  its 
potential  impact  on  closing  prices. 

The  proposal  would  also  make  several 
changes  to  imbalance  publication 
procedures,  which  are  designed  to  get 
more  information  to  the  public  earlier  in 
the  day.  First,  the  proposal  would 
integrate  marketable  LCXI  orders  into  the 
current  MOC  order  imbalance 
publication.  Second,  the  proposal 
would  require  publication  of  MOC/LOC 
imbalances  of  50,000  shares  or  more  in 
all  securities  on  any  trading  day  as  soon 
as  practicable  after  3:40  p.m.  The 
proposal  also  requires  an  additional 
publication  of  MOC/LOC  imbalances  of 
50,000  shares  or  more  at  3:50  p.m.  for 
stocks  that  reported  an  imbalance  at 
3:40  p.m.  If  the  order  imbalance  for  a 
stock  publishing  an  imbalance  at  3:40 
p.m.  has  fallen  below  50,000  shares  by 
3:50  p.m.  then,  a  "no  imbalance" 
message  must  be  posted  unless  Floor 
Official  approval  is  sought  to  publish  an 
imbalance  of  less  than  50,000  shares. 

The  Commission  believes  that  the 
enhanced  publication  requirements 
described  above  are  appropriate  and 
consistent  with  the  Act.  Integrating 
marketable  LOC  orders  into  the  order 
imbalance  publication  should  serve  to 
better  reflect  actual  investor  interest. 
Also,  requiring  an  additional  order 
imbalance  publication  at  3:50  p.m.  for 
securities  having  a  published  imbalance 
as  of  3:40  p.m.  may  help  ease  market 
volatility  at  the  close  by  attracting 
additional  offsetting  M(X7LOC  orders 
for  stocks  that  have  a  significant  order 
imbalance  as  of  3:50  p.m.  With  respect 
to  changing  the  deadline  for  entering 
MOC/LOC  orders  on  non-expiration 
days,  the  Commission  believes  that,  by 
giving  market  participants  more  time  to 
react  to  published  MOC/LOC  order 
imbalances,  the  proposal  may  contribute 
to  reducing  volatiUty  at  the  close. 
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Finally,  the  Exchange  proposes  to 
permit  dissemination  of  MOC/LOC 
order  imbalances  of  any  size  between 
3:00  p.m.  and  3:40  p.m.  with  Floor 
Oflicial  approval.  These  optional 
publications  would  be  informational 
only  and  would  be  required  to  be 
updated  at  3:40  p.m.,  regardless  of  size. 
The  Commission  believes  that  this 
optional  publication  of  MOC/LOC  order 
imbalances  is  consistent  with  the  Act  in 
that  it  s^iould  increase  the  amount  of 
accurate  market  information  available  to 
the  public.^'  The  Commission  believes 
that  this  dissemination  of  MOC/LOC 
order  imbalances  prior  to  3:40  p.m. 
could  help  reduce  volatility  at  the  close 
by  giving  market  participants  more  time 
to  react  to  reported  order  imbalances. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
clanHes  the  proposal  to  indicate  that, 
under  certain  circumstances,  the 
Exchange  may  publish  an  order 
imbalance  at  3:50  p.m.  where  an 
imbalance  was  not  published  at  3:40 
p.m.^"  The  Exchange  has  represented 
that,  imder  certain  limited 
circumstances  described  in  Amendment 
No.  2  (i.e.,  where  a  bona  fide  error  was 
made  causing  an  order  to  be  cancelled 
or  an  order  was  improperly  entered 
when  there  was  no  imbalance,  resulting 
in  an  imbalance  of  50,000  shares  or 
more  at  3:50  p.m.]  the  Exchange  would 
publish  an  order  imbalance  at  3:50  p.m. 
even  if  an  imbalance  had  not  been 
published  at  3:40  p.m.  As  a  result,  the 
Commission  does  not  believe  that 
Amendment  No.  2  raises  any  new 
regulatory  issues.  Further,  the 
Commission  notes  that  the  original 
proposal  was  published  for  the  full  21- 
day  comment  period  during  which  one 
comment,  generally  supporting  the 
proposal,  was  received  by  the 
Commission.  Accordingly,  the 
Commission  believes  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 


''In  approving  this  proposed  rule  change,  the 
Commission  is  aware  of  the  possibility  that  the 
publication  of  order  imbalances  on  a  more  frequent 
basis  may  allow  market  participants  to  enter  orders 
without  the  good  faith  intention  that  the  order  be 
executed,  but  instead  with  the  intention  of 
canceling  the  order  and  profiting  in  some  way  from 
a  market  reaction  to  the  publication  of  the  order. 
The  Commission  expects  that  the  Exchange  will  be 
mindful  of  any  potential  fonnarket  manipulation  or 
other  abuse  that  the  amended  procedures  may 
create  and  that  the  Exchange  will  be  vigilant  in  its 
surveillance  efforts  to  ensure  that  the  MOC/LOC 
procedures  are  executed  in  a  manner  consistent 
with  the  Act  and  ihe  rules  thereunder  and  the  rules 
of  the  Exchange. 

'*  See  Amendment  No.  2,  supra  note  4. 


and  19(b)  ^^  of  the  Act,  to  approve 
Amendment  No.  2  to  the  Exchange's 
proposal  on  an  accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  that  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-97-36  and  should  be 
submitted  by  July  13, 1998. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2«  that  the 
proposed  rule  change  (SR-NYSE-97- 
36)  is  approved  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margarat  H.  McFuiand. 
Deputy  Secretary. 
(FR  Doc.  98-16510  Filed  6-19-98;  8:45  am] 

MUJNQ  OOOE  WIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

AQENCY:  Office  of  the  Secretary  (DOT). 
action:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
approval  in  accordance  with  the 


*'  15  U.S.C.  78f[b)(5)  and  iS  U.S.C  788(b). 

"15U.S.C.  788(b){2). 

"  17  CFR  20O.3O-3(aKl2). 


requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  Section  3507  of  Title  44  of 
the  United  States  Code,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing 
information  collection  request 
submitted  to  0MB  for  approval  or 
renewal  under  that  Act.  0MB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

The  Federal  Register  Notice  with  a 
60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  March  9, 
1998  (63  FR  11472). 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  22, 1998. 

ADDRESSES:  Written  comments  on  the 
DOT  information  collection  request 
should  be  forwarded,  within  30  days  of 
publication,  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  10102. 
Washington.  DC  20503.  ATTN:  FAA 
Desk  Officer.  If  you  anticipate 
submitting  substantive  comments,  but 
find  that  more  than  10  days  from  the 
date  of  publication  are  needed  to 
prepare  them,  please  notify  the  OMB 
official  of  your  intent  immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Ms.  Judith  Street, 
Federal  Aviation  Administration. 
Corporate  Information  Division,  ABC- 
100.  800  Independence  Ave..  SW..  (202) 
267-9895,  Washington,  DC  20591. 

SUPPt.EMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Report  of  Inspections  Required 
by  Airworthiness  Directives,  FAR  part 
39. 

OMB  Control  Number:  2120-0056. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  the  affected  products. 

Abstract:  Airworthiness  directives  are 
regulations  issued  to  require  corrective 
action  to  correct  unsafe  conditions  in 
aircraft,  engines,  propellers,  and 
appliances.  Records  of  inspections  are 
often  needed  when  emergency 
corrective  action  is  taken  to  determine 
if  the  action  was  adequate  to  correct  the 
unsafe  condition. 
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Estimated  Burden:  The  estimated  total 
annual  burden  is  6.771  hours. 

Comments  are  invited  on:  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collections;  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  June  15. 
1998. 
Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

IFR  Doc.  9a-16509  Filed  6-19-98;  8:45  am] 

BILUNO  COOC  4910-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports  and  Guidance  Documents;  Air 
Carriers;  Cessation  of  Operations 

agency:  Office  of  the  Secretary.  DOT. 
action:  Notice. 

summary:  The  Department's  Office  of 
Aviation  Analysis  issues  this  notice  to 
provide  guidance  regarding  the  effect 
that  a  cessation  of  operations  pursuant 
to  a  volimtary  agreement  with  the 
Federal  Aviation  Administration  (FAA) 
has  upon  an  air  carrier's  economic 
authority  issued  pursuant  to  49  U.S.C. 
41102  or  41738.  The  notice  advises  U.S. 
certificated  and  commuter  air  carriers 
that  the  Department  considers  the 
cessation  of  operations  pursuant  to  such 
a  voluntary  agreement  with  the  FAA  to 
be  a  cessation  of  operations  within  the 
meaning  of  14  CFR  204.7.  Therefore,  the 
carrier  may  not  hold  out,  sell,  wet  lease, 
provide  or  obtain  subservice,  or  conduct 
any  other  direct  air  transportation 
operations  until  it  has  again  been  found 
fit. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  }.  Wagner,  Senior  Trial 

Attorney,  Office  of  Aviation 

Enforcement  and  Proceedings.  U.S. 

Department  of  Transportation.  400  7th 

St.  SW..  Washington.  DC  20590.  Tel.  No. 

(202) 366-9357. 

John  V.  Coleman, 

Director.  Office  of  Aviation  Analysis. 

IFR  Doc.  98-16463  Filed  6-19-98;  8:45  am] 

BILUNO  COOE  MIO-aZ-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33612] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company;  Trackage  Rights 
Exemption;  Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF) 
between  Dallas.  TX,  in  the  vicinity  of 
UP's  milepost  214.6  (Dallas 
Subdivision)  and  Tower  55,  Fort  Worth. 
TX.  in  the  vicinity  of  UP's  milepost 
245.5  (Dallas  Subdivision),  a  distance  of 
approximately  30.9  miles.' 

"The  transaction  was  scheduled  to  be 
consummated  on  June  15. 1998. 

The  purpose  of  the  trackage  rights  is 
to  allow  BNSF  to  operate  over  an 
alternative  line  while  BNSF's  line  is 
undergoing  maintenance  and  repair. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33612,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Yolanda  M. 
Grimes.  Esq.,  The  Burlington  Northern 
and  Santa  Fe  Railway  Company,  P.  O. 
Box  961039.  Fort  Worth.  TX  76161- 
0039. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•'WWW.STB.DOT.GOV." 

Decided:  June  15. 1998. 


'  On  |une  4. 1998,  BNSF  and  UP  filed  a  petition 
for  exemption  in  STB  Finance  Docket  No.  33612 
(Sub-No.  1).  The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Trackage  Rights  Exemption — 
Union  Pacific  Railroad  Company,  wherein  BNSF 
and  UP  request  that  the  Board  permit  the  overhead 
trackage  rights  arrangement  described  in  the  present 
proceeding  to  expire  on  July  31.  1998.  That  petition 
will  be  addressed  by  the  Board  in  a  separate 
decision. 


By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williamt, 

Secretary. 

IFR  Doc.  98-16531  Filed  6-19-98;  8:45  am] 

BILUNQ  COOE  491S-O0-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[IA-1 20-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  IA-120-86  (TD  8584), 
Capitalization  of  Interest  (§§  1.263A- 
8(b)(2){iii),  1.263A-9(d)(l),  1.263A- 
9(e)(1).  1.263A-9(f)(l)(ii).  1.263A- 
9(f)(2)(iv).  1.263A-9(g)(2)(iv)(C). 
1.263A-9(e)(l)  and  1.263A-9(g)(3)(iv)). 
DATES:  Written  comments  should  be 
received  on  or  before  August  21, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5569. 1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Capitalization  of  Interest. 

OMB  Number:  1545-1265. 

Regulation  Project  Number:  IA-120- 
86. 

Abstract:  Internal  Revenue  Code 
section  263A(f)  requires  taxpayers  to 
estimate  the  length  of  the  production 
period  and  total  cost  of  tangible 
personal  property  to  determine  if 
interest  capitalization  is  required.  This 
regulation  requires  taxpayers  to 
maintain  contemporaneous  written 
records  of  production  period  estimates, 
to  file  a  ruling  request  to  segregate 
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activities  in  applying  the  interest 
capitalization  rules,  and  to  request  the 
consent  of  the  Commissioner  to  change 
their  methods  of  accounting  for  the 
capitalization  of  interest. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  0MB 
approval. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  100. 

Estimated  Number  of  Recordkeepers: 
500,000. 

Estimated  Time  Per  Recordkeeper:  14 
minutes. 

Estimated  Total  Annual 
Recordkeeping  Hours:  116,667. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  16, 1998. 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer 

[FR  Doc.  9ft-16412  Filed  6-19-98;  8:45  am] 

MLLMO  C00€  4nO-01-P 


DEPARTMEhfT  OF  THE  TREASURY 

Internal  Revenue  Service 
[EE-1 13-90] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS], 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  existing  final  and 
temporary  regulations,  EE-1 13-90  (TD 
8324),  Employee  Business  Expenses — 
Reporting  and  Withholding  on 
Employee  Business  Expense 
Reimbursements  and  Allowances 
(§1.62-2). 

DATES:  Written  comments  should  be 
received  on  or  before  August  21, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  IX:  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regtdations  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569. 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPt.EMENTARY  INFORMATION: 

Title:  Employee  Business  Expenses — 
Reporting  and  Withholding  on 
Employee  Business  Expense 
Reimbursements  and  Allowances. 

OMB  Number:  1545-1148. 

Regulation  Project  Number:  EE-1 13- 
90. 

Abstract:  These  temporary  and  final 
regulations  provide  rules  concerning  the 
taxation  of,  and  reporting  and 
withholding  on.  payments  with  respect 
to  employee  business  expenses  under  a 
reimbursement  or  other  expense 
allowance  arrangement.  The  regulations 
affect  employees  who  receive  payments 
and  payors  who  make  payments  under 
such  arrangements. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 


organizations,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Recordkeepers: 
1.419.456. 

Estimated  Time  Per  Recordkeeper:  30 
minutes. 

Estimated  Total  Annual 
Recordkeeping  Hours:  709,728. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12, 1998. 
Garrick  R.  Sbear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  98-16413  Filed  6-19-98;  8:45  ami 

BILUNQ  COOC  4«3»4>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[PS-«7-91;PS-1 01-901 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  PS-97-91  and  PS-101-90 
(TD  8448),  Enhanced  Oil  Recovery 
Credit  (§§  1.43-3(a)(3)  and  1.43-3(b)(3)). 
DATES:  Written  comments  should  be 
received  on  or  before  August  21,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Carrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Enhanced  Oil  Recovery  Credit. 

OMB  Number:  1545-1292. 

Regulation  Project  Number:  PS-97-91 
and  PS-101-90. 

Abstract:  This  regulation  provides 
guidance  concerning  the  costs  subject  to 
the  enhanced  oil  recovery  credit,  the 
circumstances  under  which  the  credit  is 
available,  and  procedures  for  certifying 
to  the  Internal  Revenue  Service  that  a 
project  meets  the  requirements  of 
section  43(c)  of  the  Internal  Revenue 
Code. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  73 
hours. 

Estimated  Total  Annual  Burden 
Hours;  1,460. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  Information  must  be  retained  as  long 
as  their  contents  may  become  material 
In  the  administration  of  any  internal 


revenue  law.  Generally,  tax  returns  and 
tax  return  Information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  wrill  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  axe  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  Information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techjiology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  pmrchase  of  services 
to  provide  Information. 

Approved:  June  12, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  9»-16414  Filed  6-19-98;  8:45  am] 

BILUNa  COOE  4U0-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  21 19 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2119,  Sale  of  Your  Home. 

DATES:  Written  comments  should  be 
received  on  or  before  August  21, 1998 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  Information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brlnson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPt.EMENTARY  INFORMATION: 

Title:  Sale  of  Your  Home 

OMB  Number:  1545-0072. 

Form  Number:  2119. 

Abstract:  Form  2119  is  filed  with 
Form  1040  by  individuals  to  report  the 
sale  of  their  main  residence  and  to: 

•  Claim  the  exclusion  for  sales  after 
May  6,  1997.  or 

•  Elect  the  one-time  exclusion  for 
people  who  were  age  55  or  older  on  the 
date  of  sale,  or 

•  Postpone  paying  tax  on  all  or  part 
of  the  gain. 

Current  Actions:  Form  2119  will 
become  obsolete  for  tax  year  1998  and 
subsequent  years,  due  to  changes  made 
to  Internal  Revenue  Code  section  121  by 
the  Taxpayer  Relief  Act  of  1997 
(particularly  the  Increase  in  the 
exclusion  amount  to  $250,000/ 
$500,000)  which  will  allow  most 
taxpayers  to  fully  exclude  gain  on  home 
sales  after  May  6,  1997.  Taxpayers  who 
need  to  figure  a  reduced  exclusion  or 
whose  gain  is  more  than  $500,000 
should  use  the  worksheet  in  Publication 
523,  Selling  Your  Home,  which  will 
retain  explanations  of  prior  law.  Any 
taxable  gain  would  be  carried  forward  to 
Schedule  D  (Form  1040).  Taxpayers 
who  sold  homes  under  the  prior  law 
and  who  are  reporting  either  gain  or  the 
replacement  of  the  home  would  still 
need  to  file  Form  2119.  A  supply  of 
1997  Forms  2119  will  be  available  for 
this  purpose. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000 

Estimated  Time  Per  Respondent:  3  hr., 
25  min. 

Estimated  Total  Annual  Burden 
Hours:  34,100 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  Information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  Information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12, 1998. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
IFR  Doc.  98-16415  Filed  6-19-98;  8:45  am) 

BUiJNQ  COOE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comnnent 
Request  for  Form  1065,  Schedule  D, 
and  Schedule  K-1 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1065,  U.S.  Partnership  Return  of 
Income,  Schedule  D.  Capital  Gains  and 
Losses,  and  Schedule  K-1,  Partner's 
Share  of  Income,  Credits,  Deductions, 
etc. 

DATES:  Written  comments  should  be 
received  on  or  before  August  21, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Partnership  Return  of 
Income  (Form  1065).  Capital  Gains  and 
Losses  (Schedule  D),  and  Partner's 
Share  of  Income,  Credits,  Deductions, 
etc.  (Schedule  K-1). 

OMB  Number:  1545-0099. 

Form  Number:  1065,  Schedule  D,  and 
Schedule  K-1. 

Abstract:  Internal  Revenue  Code 
section  603.1  requires  partnerships  to 
file  returns  that  show  gross  income 
items,  allowable  deductions,  partners' 
names,  addresses,  and  distribution 
shares,  and  other  information.  This 
information  is  used  by  the  IRS  to  verify 
correct  reporting  of  partnership  items 
and  for  general  statistics.  The 
information  is  used  by  partners  to 
determine  the  income,  loss,  credits,  etc., 
to  report  on  their  tax  returns. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  farms,  and 
individuals  or  households. 

Estimated  Number  of  Respondents: 
1,513,000. 

Estimated  Time  Per  Respondent: 
Varies. 

Estimated  Total  Annual  Burden 
Hours;  1,122,528.688. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  11, 1998. 
Garrick  R.  Shear. 

IBS  Reports  Clearance  Officer. 

[PR  Doc.  98-16416  Filed  6-19-98;  8:45  am) 

BIUJNQ  OOOE  4«3O-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-INT 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-INT,  Interest  Income. 
DATES:  Written  comments  should  be 
received  on  or  before  August  21, 1998 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Interest  Income. 

OMB  Number:  1545-0112. 

Form  Number:  1099-INT. 

Abstract:  Form  1099-INT  is  used  for 
reporting  interest  income  paid,  as 
required  by  sections  6049  and  6041  of 
the  Internal  Revenue  Code.  The  IRS  uses 
the  form  to  verify  compliance  with  the 
reporting  rules  and  to  verify  that  the 
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recipient  has  included  the  proper 
amount  of  interest  on  his  or  her  income 
tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  Federal 
government,  individuals  or  households, 
and  not-for-profit  institutions. 

Estimated  Number  of  Responses: 
274,797,664. 

Estimated  Time  Per  Response:  12  min. 

Estimated  Total  Annual  Burden 
Hours:  54,959,533. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  11, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  98-16417  Filed  6-19-98;  8:45  am) 

BIUJNQ  CODE  4«0-01-<l 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 120-A 

AQBiICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1 120-A,  U.S.  Corporation  Short-Form 
Income  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  August  21,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Corporation  Short-Form 
Income  Tax  Return. 

OMB  Number:  1545-0890. 

Form  Number:  1 120-A. 

Abstract:  Form  1 120-A  is  used  by 
small  corporations  with  less  than 
$500,000  of  income  and  assets  to 
compute  their  taxable  income  and  tax 
liability.  The  IRS  uses  Form  1 120-A  to 
determine  whether  these  corporations 
have  correctly  computed  their  tax 
liability. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
285,777. 

Estimated  Time  Per  Respondent:  113 
hr.,  28  min. 

Estimated  Total  Annual  Burden 
Hours:  32,427,116. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  11, 1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  98-16437  Filed  6-19-98;  8:45  am] 

BILUNG  CODE  4830-01-41 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comn>ent 
Request  for  Form  2555-EZ 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2555-EZ,  Foreign  Earned  Income 
Exclusion. 
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DATES:  Written  comments  should  be 
received  on  or  before  August  21,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Earned  Income 
Exclusion. 

OMB  Number:  1545-1326. 

Form  Number:  2555-EZ. 

Abstract:  U.S.  citizens  and  resident 
aliens  who  qualify  may  use  Form  2555— 
EZ  instead  of  Form  2555,  Foreign 
Earned  Income,  to  exclude  a  limited 
amount  of  their  foreign  earned  income. 
Form  2555-EZ  is  a  simpler  form  that 
can  be  used  by  taxpayers  whose  foreign 
earned  income  is  $70,000  or  less  and 
who  satisfy  certain  other  conditions. 
The  information  on  the  form  is  used  by 
the  IRS  to  determine  if  a  taxpayer 
qualifies  for,  and  has  properly 
computed,  the  foreign  earned  income 
exclusion. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
43,478. 

Estimated  Time  Per  Respondent:  2  hr., 
1  min. 

Estimated  Total  Annual  Burden 
Hours:  87,391. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  11. 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-16438  Filed  6-19-98;  8:45  am] 

BiLUNG  COOE  4630-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4952 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4952,  Investment  Interest  Expense 
Deduction. 

DATES:  Written  comments  should  be 
received  on  or  before  August  21, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Investment  Interest  Expense 
Deduction. 

OMB  Number:  1545-0191. 


Form  Number:  4952. 

Abstract:  Interest  expense  paid  by  an 
individual,  estate,  or  trust  on  a  loan 
allocable  to  property  held  for 
investment  may  not  be  fully  deductible 
in  the  current  year.  Form  4952  is  used 
to  compute  the  amount  of  investment 
interest  expense  deductible  for  the 
current  year  and  the  amount,  if  any,  to 
carry  forward  to  future  years. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
800.000. 

Estimated  Time  Per  Respondent:  59 
min. 

Estimated  Total  Annual  Burden 
Hours:  792,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  June  11, 1998. 
Gairick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-16439  Filed  6-19-98;  8:45  am] 

BILLING  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  926 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
926,  Return  by  a  U.S.  Transferor  of 
Property  to  a  Foreign  Corporation, 
Foreign  Estate  or  Trust,  or  Foreign 
Partnership. 

DATES:  Written  conunents  should  be 
received  on  or  before  August  21,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vratten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  EK!  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Return  by  a  U.S.  Transferor  of 
Property  to  a  Foreign  Corporation, 
Foreign  Estate  or  Trust,  or  Foreign 
Partnership. 

OMB  Number:  1545-0026. 

Form  Number:  926. 

Abstract:  Form  926  is  filed  by  any 
U.S.  person  who  transfers  property  to  a 
foreign  corporation,  foreign  estate  or 
trust,  or  foreign  partnership. 

Current  Actions:  Form  926  is  being 
revised  to  reflect  the  repeal  of  Internal 
Revenue  Code  sections  1491  through 
1494  and  changes  to  Code  sections  367 
and  6038B.  However,  the  actual  changes 
to  the  form  have  not  been  decided  upon 
at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other-for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondents:  22 
hr.,  45  min. 

Estimated  Total  Annual  Burden 
Hours:  22,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  require  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  t)ecome  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  the  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12, 1998. 
Gurick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

jFR  Doc.  98-16440  Filed  6-19-98;  8:45  am] 

BiLLMO  CODE  483IM>1-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  W-4 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W— 4,  Employee's  Withholding 
Allowance  Certificate. 
DATES:  Written  comments  should  be 
received  on  or  before  August  21,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employee's  Withholding 
Allowance  Certificate. 

OMB  Number:  1545-0010. 

Form  Number:  W— 4. 

Abstract:  Employees  file  Form  W— 4  to 
tell  employers  their  marital  status,  the 
number  of  withholding  allowances 
claimed,  the  dollar  amount  they  want 
withholding  increased  each  pay  period, 
and  if  they  are  entitled  to  claim 
exemption  from  withholding. 
Employers  use  this  information  to  figure 
the  correct  tax  to  withhold  from  the 
employee's  wages. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
54,209,079. 

Estimated  Time  Per  Respondent:  2  hr., 
6  min. 

Estimated  Total  Annual  Burden 
Hours:  113,839,066. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
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revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  bxuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12, 1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  9a-16441  Filed  6-19-98;  8:45  am] 

BtLUNO  CODE  4«30-01-4J 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4835 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 

summary:  The  E)epartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4835,  Farm  Rental  Income  and 
Expenses. 

DATES:  Written  comments  should  be 
received  on  or  before  August  21, 1998 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
Title:  Farm  Rental  Income  and 

EIXD6I1S6S 

OMB  Number:  1545-0187. 

Form  Number:  4835. 

Abstract:  Form  4835  is  used  by 
landowners  (or  sub-lessors)  to  report 
farm  income  based  on  crops  or  Uvestock 
produced  by  a  tenant  when  the 
landowner  (or  sub-lessor)  does  not 
materially  participate  in  the  operation 
or  management  of  the  farm.  The 
information  on  the  form  is  used  by  the 
IRS  to  determine  whether  the  proper 
amount  of  farm  rental  income  received 
by  the  taxpayer  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and 
farms. 

Estimated  Number  of  Respondents: 
407,719. 

Estimated  Time  Per  Respondent:  4  hr., 
23  min. 

Estimated  Total  Annual  Burden 
Hours:  1,789,886. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhfmce  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
'  technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  98-16442  Filed  6-19-98;  8:45  am) 
■ILUN0C006  4830-01-U 


DEPARTME^fr  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8834 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8834,  Qualified  Electric  Vehicle  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  August  21.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224.  • 
SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Electric  Vehicle 
Credit. 

OMB  Number:  1545-1374. 

Form  Number:  8834. 

Abstract:  Internal  Revenue  Code 
section  30  allows  a  10%  tax  credit,  not 
to  exceed  $4,000,  for  qualified  electric 
vehicles  placed. in  service  after  Juine  30, 
1993.  Form  8834  is  used  to  compute  the 
allowable  credit.  The  IRS  uses  the 
information  on  the  form  to  determine 
that  the  credit  is  allowable  and  has  been 
properly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 
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Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  7  hi., 
50  min. 

Estimated  Total  Annual  Burden 
Hours:  3,915. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Conunents  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12, 1998. 
Garrick  R.  Shear, 

[RS  Reports  Clearance  Officer. 

[FR  Doc.  98-16443  Filed  6-19-98;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1098 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1098.  Mortgage  Interest  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  August  21,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Mortgage  Interest  Statement. 

OMB  Number:  1545-0901. 

Form  Number:  1098. 

Abstract:  Section  6050H  of  the 
Internal  Revenue  Code  requires 
mortgagors  to  report  mortgage  interest, 
including  points,  of  $600  or  more  paid 
to  them  during  the  year  by  an 
individual.  The  form  will  be  used  by  the 
IRS  to  verify  that  taxpayers  have 
deducted  the  proper  amount  of 
mortgage  interest  expense  or  have 
included  the  proper  amount  of  mortgage 
interest  refunds  in  income  on  their  tax 
returns. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
66,989,155. 

Estimated  Time  Per  Response:  7  min. 

Estimated  Total  Annual  Burden 
Hours:  7,815,401. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 


as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12. 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-16444  Filed  6-19-98;  8:45  am] 

BiLLMO  COOE  4S3(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  W-5 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W-5,  Earned  Income  Credit  Advance 
Payment  Certificate. 

DATES:  Written  comments  should  be 
received  on  or  before  August  21,  1998 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  wrritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
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Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Earned  Income  Credit  Advance 
Payment  Certificate. 

OMB  Number:  1545-1342. 

Form  Number:  W-5. 

Abstract:  Form  W-5  is  used  by 
employees  to  see  if  they  are  eligible  for 
the  earned  income  credit  and  to  request 
part  of  the  credit  in  advance  with  their 
pay.  Eligible  employees  who  want 
advance  payments  must  give  Form  W- 
5  to  their  employers.  The  employer  uses 
the  information  on  the  form  to  compute 
the  amount  of  the  advance  payment  to 
include  with  the  employee's  pay. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
35,200. 

Estimated  Time  Per  Respondent:  43 
min. 

Estimated  Total  Annual  Burden 
Hours:  24,992. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revehue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  projjer 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12, 1998. 
Gurick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  98-16445  Filed  6-19-98:  8:45  ami 
BtLUNQ  CODE  4CM-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-S 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-S,  Proceeds  From  Real  Estate 
Transactions. 

DATES:  Written  comments  should  be 
received  on  or  before  August  21, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gaxnck  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW  ,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATKM: 

Title:  Proceeds  From  Real  Estate 
Transactions. 

OMB  Number:  1545-0997. 

Fonn  Number:  1099-S. 

Abstract:  Internal  Revenue  Code 
section  6045(e)  and  the  regulations 
thereunder  require  persons  treated  as 
real  estate  brokers  to  submit  an 
information  retiun  to  the  IRS  to  report 
the  gross  proceeds  from  real  estate 
transactions.  Form  1099-S  is  used  for 
this  purpose.  The  IRS  uses  the 


information  on  the  form  to  verify 
compliance  with  the  reporting  rules 
regarding  real  estate  transactions. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Responses: 
3.646,110. 

Estimated  Time  Per  Response:  8  min. 

Estimated  Total  Annual  Burden    . 
Hours.  486,148. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  tie  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  11, 1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FRDoc.  98-16447  Filed  6-19-98;  8:45  am) 

BtLUNQ  CODE  4«3IM>1-P 


UMI 


Federal  Register /Vol.  63,  No.  119 /Monday,  June  22,  1998 /Notices 


33989 


UNITED  STATES  INFORMATION 

AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition:  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2. 1985).  I 


hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Sacred  Visions: 
Early  Painting  from  Tibet"  (see  list '), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  v*rith  the 
foreign  lenders.  I  also  determine  that  the 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan,  Assistant  General 
Counsel,  at  202/619-5030,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  Fourth  Street, 
SW,  Washington.  DC  20547-0001. 


exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Metropolitan 
Museum  of  Art,  New  York,  New  York, 
from  on  or  about  October  5. 1998.  to  on 
or  about  January  17,  1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
Dated:  June  16. 1998. 

La  Jin, 

General  Counsel. 

IFR  Doc.  98-16446  Filed  6-19-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
arxj  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewfiere  in  the  issue. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-0992] 

Truth  in  Lending 

Correction 

In  rule  document  98-8829,  beginning 
on  page  16669.  in  the  issue  of  Monday. 
April  6. 1998.  make  the  following 
corrections: 


PART  226    [Corrected] 

1.  On  page  16677,  in  Supplement  I  to 
Part  226.  in  the  first  column,  in 
paragraph  lO.ii.A..  in  the  last  line 
"14(c)10.11.B"  should  read 
"14(c)10.ii.B". 

2.  On  the  same  page,  in  the  same 
section,  in  the  same  column,  in 
paragraph  lO.ii.B.l.,  in  the  second  line, 
"14(c)10.11.A"  should  read 
••14(c)10.ii.A". 
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Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Part  213 

Traci(  Safety  Standards;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  213 

[Docket  No.  RST-90-1.  Notice  No.  8] 

RIN2130-AA75 

Track  Safety  Standards 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule. 

summary:  FRA  amends  the  Track  Safety 
Standards  to  update  and  enhance  its 
track  safety  regulatory  program.  To 
address  today's  railroad  operating 
environment,  these  amendments  present 
additional  regulatory  requirements, 
including  standards  specifically 
addressing  high  speed  train  operations. 
FRA  issues  these  changes  to  improve 
track  safety  and  provide  the  railroad 
industry  with  the  flexibiUty  needed  to 
effect  a  safer  and  more  efficient  use  of 
resources.  The  amendments  reflect 
recommendations  submitted  to  FRA  by 
the  Raib-oad  Safety  Advisory 
Committee.  The  provisions  included  in 
this  notice  become  effective  with  this 
rule.  However,  FRA  anticipates  that 
further  amendments  will  be  added  to 
address  the  use  of  Gage  Restraint 
Measuring  Systems. 
DATES:  Effective  Date:  This  final  rule  is 
effective  September  21. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  H.  MacDowell,  Office  of  Safety 
Enforcement,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W.,  Mail  Stop  25.  Washington.  D.C. 
20590  (telephone:  202-632-3344).  or 
Nancy  Lummen  Lewis.  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration.  400  Seventh  Street. 
S.W..  Mail  Stop  10,  Washington,  D.C. 
20590  (telephone:  202-632-3174). 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  first  Federal  Track  Safety 
Standards  were  implemented  in 
October,  1971.  following  the  enactment 
of  the  Federal  Railroad  Safety  Act  of 
1970  in  which  Congress  granted  to  FRA 
comprehensive  authority  over  "all  areas 
of  railroad  safety."  See  36  FR  20336  and 
49  U.S.C.  20101  et  seq.  FRA  envisioned 
the  new  standards  to  be  an  evolving  set 
of  safety  requirements  subject  to 
continuous  revision  allowing  the 
regulations  to  keep  pace  with  industry 
innovations  and  agency  research  and 
development. 

FRA  amended  the  Track  Safety 
Standards  with  minor  revisions  several 


times  in  the  past  two  decades.  It  began 
a  project  to  revise  the  standards 
extensively  in  1978.  but  later  withdrew 
the  effort  when  investigation  revealed 
that  considerably  more  data  collection 
and  analysis  were  necessary  to  support 
recommended  revisions.  A  less 
extensive  revision  of  the  Track  Safety 
Standards  was  issued  in  November. 
1982.  Since  then,  FRA  has  acquired 
much  information  crucial  to  further 
development  of  the  Track  Safety 
Standards  through  the  enhanced 
statistical  analysis  capabiUties  resulting 
from  additional  field  reporting 
requirements  and  improved  data 
collection  processes. 

Statutory  Background 

The  Rail  Safety  Enforcement  and 
Review  Act  of  1992.  Public  Law  102- 
365,  106  Stat.  972  (September  3,  1992), 
later  amended  by  the  Federal  Railroad 
Safety  Authorization  Act  of  1994,  Public 
Law  103-440,  108  Stat.  4615  (November 
2, 1994),  requires  FRA  to  revise  the 
track  safety  regulations  contained  in  49 
CFR  Part  213.  Now  codified  at  49  U.S.C. 
§  20142,  the  amended  statute  requires: 

(a)  Review  of  Existing  Regulations. — Not 
later  than  March  3,  1993,  the  Secretary  of 
Transportation  shall  begin  a  review  of 
Department  of  Transportation  regulations 
related  to  track  safety  standards.  The  review 
at  least  shall  include  an  evaluation  of — 

(1)  Procedures  associated  with  niaintaining 
and  installing  continuous  welded  rail  and  its 
attendant  structure,  including  cold  weather 
installation  procedures; 

(2)  The  need  for  revisions  to  regulations  on 
track  excepted  from  track  safety  standards: 
and 

(3)  Employee  safety. 

(b)  Revision  of  Regulations. — Not  later  than 
September  1, 1995,  the  Secretary  shall 
prescribe  regulations  and  issue  orders  to 
revise  track  safety  standards,  considering 
safety  information  presented  during  the 
review  under  subsection  (a)  of  this  section 
and  the  report  of  the  Comptroller  General 
submitted  under  subsection  (c)  of  this 
section. 

•         *         •         *         • 

(d)  Identification  of  Internal  Rail  Defects. — 
In  carrying  out  subsections  (a)  and  (b),  the 
Secretary  shall  consider  whether  or  not  to 
prescribe  regulations  and  issue  orders 
concerning — 

(1)  Inspection  procedures  to  identify 
internal  rail  defects,  before  they  reach 
imminent  foilure  size,  in  rail  that  has 
significant  shelling:  and 

(2)  Any  specific  actions  that  should  be 
taken  when  a  rail  siuface  condition,  such  as 
shelling,  prevents  the  identification  of 
internal  defects. 

Petitions  for  Rulemaking 

In  May,  1990,  the  Brotherhood  of 
Maintenance  of  Way  Employes  (BMWE) 
filed  a  petition  with  FRA  to  revise  the 
Track  Safety  Standards.  The  petition 


suggested  substantive  changes  to  the 
standards,  the  addition  of  new 
regulations  addressing  recent 
developments  in  the  industry,  as  well  as 
the  reinstatement  of  many  of  the 
regulations  deleted  from  the  standards 
in  1982.  The  BMWE  also  petitioned 
FRA  to  further  address  employee  safety 
by  incorporating  in  the  Track  Safety 
Standards  certain  sections  of  the 
Occupational  Safety  and  Health 
Standards  presently  administered  by  the 
U.S.  Department  of  Labor. 

In  March,  1992,  the  Association  of 
American  Railroads  (AAR)  submitted  to 
FRA  a  list  of  recommended  revisions  to 
the  Track  Safety  Standards.  The  AAR 
suggested  some  changes  in  the  wording 
of  existing  regulations  to  provide 
additional  flexibility  to  accommodate 
future  iimovations  in  railroad 
technology.  Several  suggested  revisions 
included  new  approaches  to 
determining  compliance  with  certain 
existing  regulations.  Most  notable 
among  those  was  AAR's  proposal  that 
the  revised  track  standards  f)ermit  the 
use  of  a  Gage  Restraint  Measuring 
System  (GRMS)  in  place  of  detailed 
crosstie  and  fastener  requirements. 

Proceedings  to  Date 

On  November  16, 1992.  FRA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  in  this 
docket.  See  57  FR  54038.  The  ANPRM 
summarized  FRA's  knowledge  about 
developments  in  the  rail  industry  in  the 
past  two  decades  and  then  posed  some 
52  questions  regarding  how  those 
developments  should  be  addressed  in 
the  revised  track  safety  standards. 

The  ANPRM  also  annoimced  plans  for 
four  public  workshops  in  which 
technically-knowledgeable  persons  with 
specialized  experience  in  track 
maintenance  were  invited  to  share  their 
views  with  FRA  in  an  informal  setting. 
The  workshops  were  fact-finding 
sessions  comprised  of  informal  give- 
and-take  exchanges  between  industry, 
labor,  and  government  professionals 
charged  with  the  administration  of  the 
track  safety  standards  on  a  day-to-day 
basis.  They  constituted  an  initial  step  by 
FRA  to  use  more  active  collaboration 
with  labor,  railroad  management, 
manufacturers,  state  governments,  and 
public  interest  associations  in 
structvuing  the  revised  regulations. 

Participants  in  the  workshops 
included  representatives  of  major  and 
short  line  railroads,  the  AAR,  the 
American  Short  Line  Railroad 
Association  (ASLRA),  the  BMWE,  as 
well  as  individuals  with  a  particular 
interest  in  certain  areas  of  the  track 
safety  standards.  In  addition  to  the 
workshops,  FRA  invited  interested 
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persons  to  submit  written  comments  to 
the  questions  posed  in  the  ANPRM. 
Approximately  30  individuals, 
railroads,  and  industry  groups 
submitted  their  suggestions  and 
observations. 

Following  one  workshop  which 
included  an  extensive  discussion  about 
the  safety  of  maintenance-of-way 
employees,  FRA  decided  to  isolate  that 
issue  from  this  proceeding  so  that  it 
could  be  addressed  thoroughly  in  a 
separate  rulemaking.  That  issue  became 
the  focus  of  a  proceeding  addressing 
roadway  worker  safety,  FRA's  first 
negotiated  rulemaking.  FRA  established 
its  first  formal  regulatory  negotiation 
committee  in  1994.  After  months  of 
discussions  and  debates,  the  committee 
reached  consensus  conclusions  and 
recommended  provisions  for  £in  NPRM 
to  the  Federal  Railroad  Administrator 
(Administrator)  on  May  17,  1995.  An 
NPRM  based  upon  those 
recommendations  was  published  on 
March  14,  1996  [see  61  FR  10528),  and 
a  final  rule  was  issued  on  December  16, 
1996  [see  61  FR  65959).  Thus,  a 
significant  portion  of  the  mandate  of  the 
Rail  Safety  Enforcement  emd  Review  Act 
of  1992  calling  for  a  general  revision  of 
the  Track  Safety  Standards  already  has 
become  effective. 

The  Railroad  Safety  Advisory 
Committee  and  the  Track  Working 
Group 

In  past  rulemakings,  interested  parties 
generally  have  approached  the 
proceedings  in  an  adversarial  manner,  a 
tactic  that  often  inhibited  the 
development  of  the  best  regulatory 
solutions  to  resolve  difficult  safety 
issues.  In  addition,  parties  also  have 
resorted  to  pressuring  Congress  for 
legislation  that  would  grant  regulatory 
results  with  which  FRA  disagreed  or 
were  at  odds  vn\h  FRA's  regulatory 
agenda.  FRA  concluded,  therefore,  that 
inclusion  of  these  parties  in  its 
regulatory  process  would  result  in  a 
more  positive  approach  to  developing 
the  best  solutions  to  pressing  safety 
problems. 

Although  FRA  gathered  much 
information  in  the  1993  track 
workshops,  as  well  as  in  similar 
workshops  associated  with  other 
rulemaking  proceedings,  the  agency 
recognized  that  continued  use  of  these 
"ad  hoc"  collaborative  procedures  for 
each  rulemaking  was  not  the  most 
effective  means  of  accomplishing  the 
agency's  goal  of  achieving  a  more 
consensus-based  regulatory  program. 
Following  the  success  in  1995  of  the 
negotiated  rulemaking  addressing 
roadway  worker  safety.  FRA  decided 
that  several  pending  rulemakings, 


including  this  proceeding  to  revise  Part 
213,  should  advance  under  a  new 
rulemaking  model  that  relies  upon 
consensus  among  various  members  of 
the  affected  industry  and  the  regulated 
community.  On  March  11,  1996,  FRA 
announced  formation  of  the  Railroad 
Safety  Advisory  Committee  (RSAC),  the 
centerpiece  of  the  agency's  new 
regulatory  program  which  emphasizes 
rulemaking  by  consensus  with  those 
most  affected  by  the  agency's 
regulations.  See  61  FR  740. 

The  RSAC  is  comprised  of  48 
individual  representatives  drawn  from 
27  member  organizations.  The 
membership  of  the  RSAC  is 
representative  of  those  interested  in 
railroad  safety  issues,  including  railroad 
owmers,  manufacturers,  labor  groups, 
state  government  groups,  and  public 
interest  associations.  It's  sponsor  is  the 
Administrator,  who  recommends 
specific  issues  for  it  to  address.  The 
RSAC  operates  by  consensus.  It  is 
authorized  to  establish  smaller 
"working  groups"  to  research  and 
initially  address  the  issues 
recommended  by  the  Administrator  and 
accepted  by  the  RSAC  to  resolve. 

Most  of  tne  text  of  this  final  rule  was 
recommended  to  FRA  by  the  RSAC.  The 
committee  was  tasked  by  the 
Administrator  to  formulate  and  present 
to  FRA  recommendations  for  new 
regulations  and  revisions  of  existing 
ones. 

In  accordance  with  established  RSAC 
procedures,  RSAC  formed  a  Track 
Working  Group,  comprised  of 
approximately  30  representatives  from 
raifroads,  rail  labor,  trade  associations, 
state  government,  track  equipment 
manufacturers,  and  FRA.  to  develop  and 
draft  a  proposed  rule  for  the  revision  of 
Part  213.  It  met  periodically  over  a  span 
of  six  months  in  1996. 

The  Track  Working  Group  identified 
issues  for  discussion  from  several 
sources.  One  source  of  issues  was.  of 
course,  the  statutory  mandates  issued  by 
Congress  in  1992  and  in  1994.  Two 
other  sources  were  the  BMWE's  petition 
and  AAR  proposals.  Several  issues  came 
to  the  Track  Working  Group  by  way  of 
requests  for  consideration  made  by 
FRA's  track  safety  Technical  Resolution 
Committee.  The  group  also  examined 
track  issues  involved  in  a  number  of 
recommendations  made  to  FRA  by  the 
National  Transportation  Safety  Board 
(NTSB)  in  the  past  decade.  Discussions 
utilized  information  acquired  by  FRA 
through  its  research  and  development 
program,  as  well  as  from  findings  from 
routine  agency  investigations  and 
accident  investigations.  Finally,  the 
Track  Working  Group  systematically 
surveyed  the  existing  regulations  to 


identify  those  sections  and  subsections 
that  needed  updating  or,  in  some  cases, 
deletion. 

At  a  public  meeting  on  October  31, 
1996.  the  Track  Working  Group 
presented  its  proposed  rule  to  the  RSAC 
for  approval  to  recommend  it  to  the 
Administrator.  As  required  by  RSAC 
procedures,  each  provision  in  the 
proposed  rule  had  received  unanimous 
approval  by  the  members  of  the  Track 
Working  Group.  At  the  request  of  the 
BMWE.  the  RSAC  agreed  to  defer  the 
vote  on  whether  to  recommend  the 
proposed  rule  to  the  Administrator  to 
provide  that  organization  additional 
time  to  inform  its  members.  At  the  time 
of  the  formal  vote  by  mail  on  November 
21,  1996.  representatives  of  many  of  the 
labor  unions  withdrew  support  of  the 
proposed  rule  and  recommended  that  it 
be  returned  to  the  Track  Working  Group 
for  further  discussion. 

Despite  the  lack  of  support  by  many 
RSAC  representatives  of  rail  labor,  the 
number  of  votes  cast  in  favor  of 
recommending  the  proposed  rule  to  the 
Administrator  exceeded  the  number 
necessary  for  a  simple  majority.  RSAC's 
procedures  provide  that  where  there  is 
a  majority  vote  to  recommend  to  the 
Administrator  a  rule  presented  to  the 
RSAC  with  full  consensus  of  the 
working  group  that  produced  it.  the 
RSAC  will  recommend  adoption  of  the 
rule  by  the  Administrator.  Following 
those  procedures,  the  RSAC  formally 
recommended  to  the  Administrator  that 
FRA  issue  the  proposed  rule  as  it  was 
drafted. 

On  July  3,  1997,  FRA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  included  substantially  the  same 
rule  text  and  preamble  developed  by  the 
Track  Working  Group.  See  62  FR  36138. 
In  developing  the  regulatory  evaluation 
for  the  NPRM.  FRA  attempted  to 
incorporate  additional  data  in  the  cost/ 
benefit  analysis  beyond  the  impact  data 
provided  by  the  Track  Working  Group. 
In  the  NPRM,  FRA  requested  additional 
relevant  data  to  use  in  the  regulatory 
evaluation  for  this  final  rule,  but  parties 
who  had  access  to  relevant  data  did  not 
respond  to  that  request. 

Comments  and  Responses 

The  NPRM  generated  comments  from 
1 2  sources.  Four  of  the  commenters, 
namely,  the  AAR.  the  BMWE.  the 
ASLRA.  and  Amtrak.  were  represented 
on  the  Track  Working  Group  and  help>ed 
draft  the  recommended  rule  which 
became  the  basis  for  the  NPRM.  All  four 
of  those  commenters  expressed  support 
for  the  RSAC  process. 

The  BMWE  stated  that  it  agrees  with 
many  of  the  revisions  proposed  in  the 
NPRM,  but  that  the  standards  proposed 
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therein  "do  not  go  far  enough  to  ensure 
the  integrity  of  the  track  structure."  The 
BMWE  stated  that  "several  significant 
deficiencies"  led  that  group,  as  well  as 
RSAC  members  representing  other  labor 
organizations,  to  recommend  to  RSAC 
that  the  proposed  rule  as  drafted  by  the 
Track  Working  Group  be  retiimed  to 
that  group  for  further  consideration. 

TTie  AAR.  in  its  comments  to  the 
docket,  stated  that  it  continues  to 
support  the  NPRM  and  the  language 
drafted  by  the  Track  Working  Group. 
However,  the  AAR  also  added  a  request 
that  should  FRA  revise  any  of  the 
proposed  nde  in  direct  response  to 
conunents  by  RSAC  participants  who 
withdrew  support  of  the  rule  drafted  by 
the  Track  Working  Group,  then  FRA 
would  also  re-examine  the  positions  the 
AAR  originally  expressed  about  those 
issues.  The  AAR  stated  that  its  support 
of  the  proposed  rule  reflects  that 
organization's  willingness  to 
compromise  some  of  its  positions  in  the 
interest  in  reaching  consensus  about  the 
proposed  rule  in  the  Track  Working 
Group.  Therefore,  the  AAR's  general 
support  of  the  NPRM  should  not  be 
misconstrued  as  agreement  by  the 
organization  with  each  and  every 
provision  of  the  NPRM. 

FRA  has  not  significantly  changed  the 
NPRM  based  on  comments  from  other 
RSAC  participants  who  withdrew 
support  for  the  rule  proposed  by  the 
Track  Working  Group.  Thus  the  AAR's 
suggested  revisions  based  on  that 
contingency  are  not  examined  in  the 
"Section  By  Section  Analysis"  portion 
of  this  final  rule. 

Continuous  Welded  Rail  (CWR) 

In  the  first  track  safety  standards 
published  in  1971,  §  213.119  dealt  with 
CWR  in  a  rather  general  manner,  stating 
simply  that  CWR  must  be  installed  at  a 
rail  temperature  that  prevents  lateral 
displacement  of  track  or  prull-aparts  of 
rail  ends,  and  that  it  should  not  be 
disturbed  at  rail  temperatures  higher 
than  the  installation  or  adjusted 
installation  temperature.  (See  36  FR 
20341.)  In  1979.  when  FRA  proposed  a 
significant  revision  of  Part  213,  the 
agency  suggested  that  this  subsection  be 
eliminated  because  it  provided  "little 
guidance  to  railroads"  and  was 
"difficult  to  enforce."  The  agency 
further  stated  that  research  had  "not 
advanced  to  the  point  where  specific 
safety  requirements  can  be  established." 
(See  44  FR  52114.)  However,  when  the 
proposed  revision  was  withdrawn  in 
1981  (see  46  FR  32896).  the  proposal  to 
eliminate  §  213.119  was  also 
abandoned.  In  the  November,  1982 
revisions  to  the  Track  ;>afety  Standards, 
§213.119  was  deleted. 


In  the  Rail  Safety  Enforcement  and 
Review  Act  of  1992,  Congress  mandated 
FRA  to  evaluate  procedures  for 
installing  and  maintaining  CWR.  In 
1994,  in  the  Federal  Railroad 
Authorization  Act,  Congress  added  an 
evaluation  of  cold  weather  installation 
procedures  to  that  mandate.  In  light  of 
the  evaluation  of  those  procedures,  as 
well  as  information  resulting  from 
FRA's  own  research  and  development, 
this  final  rule  returns  CWR  procedures 
to  Part  213. 

CWR  is  naturally  subjected  to  high 
compressive  and  tensile  forces  which,  if 
not  adequately  restrained,  can  result  in 
track  buckUng  or  puU-aparts.  The 
potential  for  track  buckling  increases  as 
the  ambient  air  temperature  increases 
while  the  potential  for  puU-aparts 
increases  as  the  ambient  air  temperature 
decreases.  Track  buckUng  tends  to  occur 
under  train  movement  and  therefore  can 
be  instantaneous  and  somewhat 
unpredictable. 

In  recent  years,  FRA  engaged  in  a 
research  program  to  develop  criteria  and 
guidelines  for  improving  CWR's 
resistance  to  buckling.  The  program 
sought  to  (1)  define  critical  forces  and 
conditions  associated  with  track 
buckling,  (2)  quantify  parameters  which 
govern  the  resistance  of  track  to 
buckling,  and  (3)  develop  technology  to 
detect  incipient  failures  prior  to  track 
buckling.  Railroads  have  also  invested 
considerable  resources  into  CWR 
research  and  employee  training  which 
has  resulted  in  a  marked  decrease  in  the 
number  of  reportable  buckled  track 
incidents  over  the  last  decade.  FRA's 
Accident/Incident  data  base  reveals  that 
the  number  of  reportable  buckled  track 
derailments  has  been  reduced  by 
approximately  50%  since  1985, 
dropping  from  a  yearly  average  of 
approximately  60  instances  to 
approximately  30  such  occurrences  per 
year. 

How  a  railroad  provides  the  adequate 
lateral  resistance  to  prevent  track 
buckling  may  vary  from  railroad  to 
railroad.  The  Track  Working  Group 
found  that  consistent  methodology  is 
not  as  important  as  effective 
methodology  in  installing  and 
maintaining  CWR.  Therefore,  the  Track 
Working  Group's  recommendations  and 
the  new  subsection  (§  213.119)  are 
premised  on  the  concept  that  the 
regulations  should  provide  railroads 
with  as  much  flexibifity  as  safely 
feasible.  The  new  subsection  allows 
railroads  to  develop  and  implement 
their  individual  CWR  programs  based 
on  procedures  which  have  proven 
effective  for  them  over  the  years.  At  a 
minimum,  procedures  shall  be 
developed  for  the  installation, 


adjustment,  maintenance,  and 
inspection  of  CWR,  as  well  as  a  training 
program  and  minimal  requirements  for 
recordkeeping.  FRA  fully  expects  the 
railroad  industry  to  take  advantage  of 
continuing  reseeirch  initiatives  to  update 
and  enhance  their  CWR  procedures,  and 
cautions  railroads  not  to  develop  less 
than  acceptable  CWR  procedures  as  a 
means  to  lessen  the  effect  of  regulatory 
oversight.  FRA  will  monitor  the 
railroads'  adherence  to  these  procedures 
as  well  as  the  overall  effectiveness  of  the 
CWR  programs. 

While  the  CWR  provision,  as 
proposed,  received  support  from  some 
commenters  (the  NTSB),  others  were 
critical  of  the  new  provision.  The  AAR 
called  it  "a  classic  case  of 
overregulation"  and  suggested  that  the 
provision  require  track  owners  only  to 
have  CWR  procedures  and  training 
programs  in  effect  and  accessible  to 
FRA.  While  it  supported  the  provision 
as  a  means  to  enhance  track  safety,  the 
BMWE  also  advised  that  the  provision 
lacks  a  means  to  address  railroads'  non- 
compliance with  their  own  CWR 
programs.  The  ASLRA  suggested  that 
railroads  should  have  the  option  of 
excluding  from  their  CWR  plans  any 
trackage  over  which  trains  do  not 
operate  at  speeds  over  30  m.p.h.  and 
which  do  not  exceed  one  milUon  gross 
ton  miles  in  traffic  annually.  The  AAR 
also  stated  that  it  generally  supports  the 
provision  as  drafted  by  the  Track 
Working  Group  and  that  its  suggestions 
for  changes  were  to  be  considered  only 
in  the  event  FRA  decides  to  revise  the 
proposed  provision  in  response  to 
recommendations  of  other  RSAC 
participants  who,  after  helping  to  draft 
the  recommended  NPRM,  withdrew 
support  for  the  recommendation.  All 
three  commenters  who  expressed 
negative  comments  were  active 
participants  in  the  Track  Working 
Group  and  helped  to  draft  the  language 
which  adds  the  provision  for  CWR  in 
this  final  rule. 

Excepted  Track 

With  some  limitations,  the  excepted 
track  regidation  permits  railroads  to 
designate  track  as  "excepted"  from 
compliance  with  minimum  safety 
requirements  for  roadbed,  track 
geometry  and  track  structure.  FRA 
added  the  excepted  track  provision 
(§  213.4)  to  the  regulations  in  1982  in 
response  to  an  industry  outcry  for 
regulatory  relief  on  those  rail  lines 
producing  little  or  no  income.  FRA 
believed  that  without  some  relief  for 
low  density  lines,  railroads  would 
accelerate  abandonment  of  those  lines 
rather  than  invest  their  slim  resources 
where  returns  would  be  limited. 
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Therefore,  the  1982  revision  provided 
the  industry  with  a  means  to  operate 
over  designated  tracks  without 
complying  with  the  substantive 
requirements  of  the  Track  Safety 
Standards.  FRA  believed  that  the 
designated  tracks  would  be  located  in 
yards  or  otherwise  on  comparatively 
level  terrain  in  areas  where  the 
Ukelihood  was  remote  that  a  derailment 
would  endanger  a  train  crew  or  the 
general  public. 

The  1982  provision  contains  a 
number  of  operating  restrictions, 
including  limitations  on  where  excepted 
track  can  be  located  and  the  number  of 
cars  containing  hazardous  materials 
(five)  that  can  be  hauled  in  one  train. 
Maximum  speed  is  10  m.p.h.,  and 
passenger  service  is  prohibited. 

Despite  these  limitations,  railroads 
have  embraced  the  concept  of  excepted 
track.  In  1992,  an  FRA  survey  revealed 
the  existence  of  approximately  12,000 
miles  of  designated  excepted  track 
nationwide,  far  more  than  FRA 
envisioned  when  the  provision  was 
added  to  the  regulations.  Recent  surveys 
conducted  by  the  AAR  and  the  ASLRA 
indicate  that  between  8,000  and  9,000 
miles  of  excepted  track  presently  exist 
nationwide. 

Comments  to  the  ANPRM,  the  NPRM, 
as  well  as  some  opinions  expressed 
within  the  Track  Working  Group, 
showed  that  many  railroads  favor 
maintaining  an  excepted  track  provision 
in  the  Track  Safety  Standards.  They 
argued  that  accident  and  injury  data  do 
not  support  the  notion  that  trackage  in 
"excepted"  status  presents  any 
signiHcant  safety  hazard.  FRA's  data 
show  that  between  1990  and  1995. 
track-caused  derailments  on  excepted 
track  caused  three  reportable  injuries 
and  one  release  of  hazardous  materials. 
In  commenting  on  the  NPRM,  the 
ASLRA  stated  that,  in  a  recent  survey  of 
short  Une  railroads,  146  railroads  that 
reported  having  excepted  track  had  122 
reportable  accidents  in  a  five-year 
period  from  1991  through  1995.  Of 
those  accidents,  87  were  track-related. 

The  ASLRA  strenuously  argued  that 
short  line  railroads  depend  on  the 
excepted  track  provision  in  order  to 
keep  certain  track  segments  in  business. 
Many  short  lines  operate  over  track  they 
acquired  just  before  abandonment  by  a 
major  railroad.  A  significant  number  of 
those  lines  serve  only  a  handful  of 
industries  with  comparatively  small 
gross  tonnage.  The  ASLRA  conunented 
that  the  cost  to  short  line  railroads  to 
upgrade  and  maintain  excepted  track 
would  exceed  $230  million.  Elimination 
of  the  excepted  track  provision  would 
cause  the  abandonment  of 
approximately  95  lines  affecting  1,063 


shippers  who  may  be  then  compelled  to 
use  highway  transportation. 

Approximately  65%  of  all  reportable 
derailments  on  excepted  track  from 
1988  through  the  third  quarter  of  1995 
were  track-caused.  Of  those,  nearly  33% 
were  attributed  to  wide  gage  as  a  result 
of  defective  crossties  or  rail  fasteners. 
Several  commenters  expressed  approval 
of  some  type  of  gage  restriction.  The 
BMWE  suggested  that  the  revised 
provision  should  also  address  the 
condition  and  placement  of  ties  and 
fasteners,  as  well  as  switch  maintenance 
and  rail/joint  bar  defects. 

The  AAR  commented  that  the  gage 
restrictions  proposed  in  the  NPRM 
should  be  eliminated.  The  AAR  stated 
that  there  are  situations  where  wide 
gage  is  safe,  for  instance,  in  road 
crossings.  In  those  cases,  pavement 
would  have  to  be  destroyed  and 
replaced  to  correct  wide  gage  when  the 
pavement  would  have  restricted  wheel 
position  and  prevented  a  derailment. 
The  AAR  also  stated  that  it  recommends 
that  the  gage  restriction  be  eliminated 
only  if  FRA  decides  to  revise  the 
proposed  provision  based  on  the 
comments  of  other  RSAC  participants 
who  helped  draft  the  recommendations 
and  then  later  withdrew  support  of 
them.  Otherwise,  the  AAR  supports  the 
NPRM  as  drafted  by  the  Track  Working 
Group. 

Because  none  of  the  commenters 
presented  FRA  with  a  compelling 
reason  to  make  further  changes  to  the 
gage  restrictions  in  the  excepted  track 
provision,  this  final  rule  adopts  the 
language  as  recommended  by  the  Track 
Working  Group  and  as  proposed  in  the 
NPRM.  Under  this  final  rule,  track 
owners  must  maintain  gage  to  a  58V4" 
standard  and  perform  periodic  switch 
inspections. 

FRA  and  state  inspectors  have  foimd 
instances  where  railroads  have  taken 
advantage  of  the  permissive  language  in 
the  1982  provision  to  conduct 
operations  in  a  manner  not  envisioned 
when  FRA  drafted  the  provision.  For 
example,  a  railroad  removes  a  segment 
of  track  ft-om  the  excepted  designation 
only  long  enough  to  move  a  train  with 
more  than  five  cars  carrying  hazardous 
materials,  or  to  operate  an  excursion 
passenger  train,  and  then  replaces  the 
segment  in  excepted  status  as  soon  as 
the  movement  is  completed.  The  BMWE 
and  the  NTSB  suggested  that  the  revised 
provision  include  time  limits  for  the  use 
of  this  provision  over  any  segment  of 
track.  The  final  rule  adopts  the  language 
as  proposed  in  the  NPRM  and  requires 
railroads  to  provide  FRA  with 
notification  10  days  prior  to  removing 
track  from  excepted  status. 


The  revision  also  changes  the  word 
"revenue"  to  "occupied"  in  describing 
passenger  trains  prohibited  from 
operating  over  excepted  track.  This 
change  codifies  FRA's  long-standing  ' 
interpretation  of  the  1982  provision 
which  allowed  trains  on  excepted  track 
to  be  occupied  by  crews,  work  gangs, 
and  other  railroad  employees  attending 
to  their  job-related  duties.  It  is  also 
designed  to  dispel  the  misconception  by 
some  railroads  that  passengers  could  be 
hauled  over  excepted  track  as  long  as 
they  were  not  charged,  and  the  railroad 
received  no  "revenue,"  for  their 
transportation.  The  purpose  of  the 
passenger  prohibition  is  to  safeguard 
railroad  passengers;  its  purpose  is  not 
concerned  with  the  revenue-generating 
power  of  passenger  service. 

Liability  Standard 

The  current  track  regulations  are 
enforced  against  a  track  owner  "who 
knows  or  has  notice"  that  the  track  does 
not  meet  compliance  standards.  This 
knowledge  standard  is  unique  to  the 
track  regulations;  other  FRA  regulations 
are  based  on  strict  liabifity.  The 
knowledge  standard  is  founded  on  the 
notion  that  railroads  cannot  prevent  the 
occiurence  of  some  defects  in  track 
structures  that  are  continually  changing 
in  response  to  the  loads  imposed  on 
them  by  traffic  and  effects  of  weather. 
Many  defects  may  not  be  detected  even 
when  the  track  owner  exercises 
reasonable  care.  Therefore,  track  owners 
should  be  held  responsible  only  for 
those  defects  about  which  they  know  or 
should  know.  Today,  even  after  years  of 
track  abandonments  by  major  railroads, 
the  industry  is  responsible  for 
maintaining  about  200.000  miles  of 
track.  Many  defects  occur  suddenly  in 
remote  areas,  making  it  difficult  for  even 
the  most  diUgent  track  inspectors  to 
keep  pace  with  all  defects  as  they 
happen. 

With  a  knowledge  standard  attached 
to  the  track  regulations,  railroads  are 
held  liable  for  non-compliance  or  civil 
penalties  for  only  those  defects  that  they 
knew  about  or  those  that  are  so  evident 
the  railroad  is  deemed  to  have  known 
about  them.  FRA  and  state  inspectors 
meet  this  knowledge  standard  in  a 
number  of  ways.  Sometimes  they  record 
and  notify  a  railroad  of  a  defect  that 
they  find,  and  then  re-inspect  later  to 
see  if  the  defect  has  been  repaired.  If  it 
has  not,  they  may  cite  the  railroad  for 
a  violation  of  the  track  safety  standards. 
While  this  method  provides  a  failsafe 
way  of  proving  railroad  notice  of  a 
defect,  it  is  not  always  practicable  for 
inspectors  to  perform  follow-up 
inspections.  Such  a  system  would  make 
railroads  responsible  only  for  defects 
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FRA  already  has  detected,  which  is 
clearly  not  a  sufficient  incentive  to 
comply. 

Often,  inspectors  choose  to  inspect 
the  railroad's  own  inspection  records  to 
see  if  a  defect  they  have  noted  is 
recorded  there.  If  it  is,  the  inspection 
record  fonns  proof  that  the  railroad  had 
notice  of  the  defect.  If  the  defect  is  not 
recorded  in  the  railroad's  inspection 
records,  but  is  of  the  nature  that  it 
would  have  had  to  exist  at  the  time  of 
the  railroad's  last  inspection  (for 
example,  defective  crossties  or  certain 
breaks  that  are  covered  with  rust)  and 
would  have  been  detected  with  the 
exercise  of  reasonable  care,  the  defect's 
existence  constitutes  constructive 
knowledge  by  the  railroad  and  the 
railroad  is  cited  for  a  violation.  FRA's 
reading  of  its  "knows  or  has  notice" 
standard  has  been  its  long-standing 
enforcement  policy  and  is  explained  in 
FRA's  Track  Enforcement  Manual. 

In  its  petition,  the  BMWE  suggested 
that  FRA  put  track  owners  under  a  strict 
liability  standard  by  removing  the 
phrase  "knows  or  has  notice"  from 
§  213.5.  Under  that  standard,  any  defect 
found  by  an  FRA  inspector  could  be 
written  as  a  violation  regardless  of  the 
railroad's  ignorance  of  it  or  the 
railroad's  opportunity  to  have  detected 
it  under  the  required  inspection 
schedule.  The  AAR  requested  in  its 
petition  that  FRA  develop  performance 
standards  for  the  track  regulations. 
Certain  defects  would  not  be  cited  as 
long  as  the  track  is  performing  safely, 
making  unnecessary  many  of  the 
regulations  [for  example,  inspection 
requirements  and  the  minimum  number 
of  crossties).  The  inherent  weakness  in 
such  a  proposal  is  that  railroads  will 
develop  differing  internal  requirements 
for  track  inspection  and  maintenance. 
Some  railroads  may  not  be  as  vigilant  as 
others  in  spotting  defects  or  potential 
defects.  Track  defects  compromising 
safety  may  not  be  discovered  until  the 
track  fails,  causing  a  derailment  and 
possibly  injuries  and  death. 

Neither  the  BMWE  nor  the  AAR 
provided  FRA  with  cost/benefit 
information  to  support  their  respective 
requests. 

The  Track  Working  Group  considered 
and  rejected  both  proposals,  finding  that 
the  existing  language,  as  it  has  been 
enforced  to  date,  strikes  the  best  balance 
of  all  interests.  Therefore,  the  NPRM 
proposed  to  leave  the  standard  of 
liability  unchanged.  In  its  comments  on 
the  NfPRM,  the  BMWE  again  proposed 
that  the  standard  of  liability  be  changed 
to  that  of  strict  liability.  According  to 
the  BMWE,  the  current  language 
encourages  railroads  to  under-report 
track  defects  and  offers  the  railroads  no 


disincentive  from  assigning  railroad 
track  inspectore  "overly-expansive 
inspection  territories"  resulting  in  less 
thorough  and  comprehensive  track 
inspections. 

In  preparing  this  final  rule.  FRA 
weighed  the  BMWE  comments,  as  well 
as  its  own  enforcement  experience, 
against  the  consensus-based 
recommendation  of  the  Track  Working 
Group  which  representatives  of  the 
railroads,  FRA,  and  labor  developed. 
FRA  has  concluded  that  the  Track 
Working  Group  struck  the  right  balance, 
and  thus  in  this  final  rule,  railroads  will 
continue  to  be  held  liable  for  track 
defects  of  which  they  knew  or  had 
notice.  Even  if  a  railroad  has  not 
recorded  those  defects,  notice  may 
include  constructive  knowledge  of 
defects  that,  by  their  nature,  would  have 
had  to  be  in  existence  when  the  railroad 
was  last  required  to  perform  an 
inspection. 

Moreover,  the  penalty  provision  now 
makes  clear  what  has  been  the  law  for 
many  years,  i.e.,  that  anyone  who  makes 
a  false  report  under  the  safety  laws  is 
Uable  for  criminal  penalties  under  49 
U.S.C.  21311.  This  should  provide  an 
additional  deterrent  to  anyone  who 
would  purposely  under-report  defects. 

Tourist  Railroads 

The  Track  Safety  Standards  apply  to 
only  those  tourist  railroads  that  operate 
on  the  general  system.  FRA  estimates 
that  approximately  95  tourist  railroads 
operating  over  1,350  miles  of  standard 
gage  track  off  the  general  system  are  not 
currently  subject  to  the  track  safety 
standards.  The  agency  sees  the  need  to 
address  this  growing  market  and 
increasing  safety  exposure  in  the  area  of 
track  safety,  as  well  as  other  areas  of  rail 
operation. 

In  April,  1996.  FRA  referred  toxmst 
railroad  safety  issues  to  the  RSAC.  The 
RSAC.  in  turn,  established  a  working 
group  comprised  of  agency  and  tourist 
railroad  industry  representatives  to 
analyze  the  industry's  unique  aspects 
and  formulate  recommendations  for 
appropriate  regulation  of  that 
specialized  industry.  Among  the  issues 
the  working  group  will  examine  is  track 
safety.  The  findings  of  that  group  may 
or  may  not  lead  to  a  recommendation  by 
the  RSAC  that  the  Track  Safety 
Standards  should  be  revised  to  apply  to 
all  tourist  railroads.  However,  if  such  a 
recommendation  is  the  result.  FRA  may 
then  consider  initiating  a  separate 
rulemaking  to  address  that  issue.  The 
NTSB  took  the  opportunity  of  this 
proceeding  to  express  its  opinion  that 
the  Track  Safety  Standards  should  apply 
to  tourist  railroads  both  on  and  off  the 
general  system.  Because  many  issues 


affecting  tourist  railroads  are  still  under 
consideration  by  FRA.  this  final  rule 
includes  no  changes  to  the  Track  Safety 
Standards  that  are  directed  specifically 
to  those  railroads. 

Gage  Restraint  Measurement  System 

Historically,  railroads  assess  a  track's 
ability  to  maintain  gage  through  visual 
inspections  of  crossties  and  rail 
fasteners.  However,  the  inability  of  the 
track  structure  to  maintain  gage 
sometimes  becomes  apparent  only  after 
a  derailment  occurs.  Many  railroads 
throughout  the  country  have 
successfully  tested  the  GRMS,  which 
was  developed  under  a  joint  FRA/ 
industry  research  project. 

Accident  statistics  taken  from  FRA's 
Armual  Accident/Incident  Bulletins 
reveal  that  from  1985  through  1995. 
reportable  wide  gage  derailments  from 
defective  crossties  and  fasteners  totaled 
2,232  instances  and  cost  the  industry 
over  60  million  dollars  in  damages. 

Current  crosstie  and  fastener 
maintenance  techniques  rely  heavily  on 
visual  inspections  by  track  inspectors, 
whose  subjective  knowledge  is  based  on 
varying  degrees  of  experience  and 
training.  The  subjective  nature  of  those 
inspections  sometimes  creates 
inconsistent  determinations  about  the 
ability  of  individual  crossties  and 
fasteners  to  restrain  track  gage.  Crossties 
may  not  always  exhibit  strong 
indications  of  good  or  bad  condition.  If 
a  crosstie  in  questionable  condition  is 
removed  from  track  prematurely,  its 
maximum  service  life  is  unnecessarily 
shortened  resulting  in  added 
maintenance  costs  for  the  railroad.  Yet, 
a  crosstie  of  questionable  condition  left 
too  long  in  track  can  cause  a  wide-gage 
derailment  with  its  inherent  risk  of 
injury  to  railroad  personnel  and 
passengers  and  damage  to  property.  In 
many  instances  of  gage  failure  caused  by 
defective  crossties  and/ or  fasteners,  the 
static  or  unloaded  gage  is  within  the 
limits  prescribed  by  the  current  track 
standards.  However,  when  a  train 
applies  an  abnormally  high  lateral  load 
to  a  section  of  track  that  contains 
marginal  crosstie  or  fastener  conditions, 
the  result  is  often  a  wide  gage 
derailment. 

In  1993,  FRA  granted  CSX 
Transportation  a  waiver  of  compliance 
for  the  purpose  of  conducting  a  test 
program  to  evaluate  the  GRMS 
performance-based  standard  using 
FRA's  research  vehicle,  in  fieu  of 
existing  crosstie  and  rail  fastening 
requirements,  on  nearly  500  miles  of 
various  track  segments.  The  experience 
gained  under  this  waiver  has  provided 
FRA  with  the  opportunity  to  continually 
make  adjustments  to  the  conditional 
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requirements  of  the  waiver  to  the  point 
where  the  technology  has  proven  itself 
to  be  a  more  consistent  method  of 
objectively  determining  crosstie  and 
fastener  effectiveness.  FRA  believes  the 
technology  is  now  ready  to  be  deployed 
within  the  industry. 

The  Track  Working  Group  could  not 
reach  consensus  about  how  the  revised 
Track  Safety  Standards  should  address 
GRMS  technology.  The  RSAC  therefore 
recommended  that  a  small  task  group 
continue  evaluating  the  possibility  of 
developing  GRMS  standards  for  broader 
application  within  the  industry. 
Nevertheless,  some  parties  submitted 
comments  to  the  NPRM  concerning  the 
use  of  GRMS.  The  NTSB  recommended 
that  the  revised  standards  incorporate 
the  use  of  advanced  track  inspection 
technologies,  such  as  track  geometry 
cars,  GRMS.  light-weight  loading 
fixtures,  and  state-of-the-art  rail 
inspection  methods  for  internal  rail 
defects.  In  its  comments  to  the  NPRM, 
the  BMWE  reiterated  its  position  that 
GRMS  technology  be  used  in 
conjunction  with  current  inspection 
requirements.  The  AAR,  in  its 
comments,  repeated  its  position  that  the 
revised  Track  Safety  Standards  should 
allow  alternate  inspection  procedures 
that  would  permit  railroads  to  use  some 
combination  of  geometry  cars, 
measurement  equipment  and 
instrumentation  such  as  GRMS,  hyrail 
insf>ections,  and  other  means  of 
inspecting  in  place  of  the  required 
visual  inspections.  At  the  publication  of 
this  final  rule,  the  task  group  continues 
to  work  to  reconcile  the  differences  and 
reach  a  consensus  on  what  type  of 
GRMS  provision  would  be  most 
effective.  FRA,  for  its  part,  is  still 
examining  the  points  made  for  and 
against  incorporation  of  a  GRMS 
provision  and  is  not  prepared  to  resolve 
the  issue  at  this  time.  However,  FRA 
anticipates  coming  to  resolution  in  the 
near  future.  All  of  the  relevant  issues 
appear  to  have  been  identified  and 
discussed  in  this  proceeding. 

High  Speed  Rail  Standards 

The  ciurent  Track  Safety  Standards 
include  six  classes  of  track  that  permit 
passenger  and  freight  trains  to  travel  up 
to  110  m.p.h.  Passenger  trains  have  been 
allowed  to  operate  at  speeds  over  125 
m.p.h  under  conditional  waiver  granted 
by  FRA.  This  final  rule  adds  three  new 
classes  of  track  that  designate  standards 
for  track  over  which  trains  may  travel  at 
speeds  up  to  200  m.p.h.  Standards  for 
high  speed  track  classes  will  be 
contained  in  a  new  Subpart  G  of  Part 
213  which  will  cover  track  Glasses  6 
through  9.  The  new  subpart  is  intended 
to  function  as  "stand  alone"  regulations 


governing  any  track  identified  as 
belonging  to  one  of  these  higher  classes. 
In  other  words,  the  track  owner  needs 
to  refer  only  to  Subpart  G  for 
compliance  with  the  Track  Safety 
Standards  for  track  over  which  railroads 
operate  trains  at  the  speeds  associated 
with  the  high  speed  track  classes. 
However,  if  that  same  track  does  not 
meet  the  standards  in  Subpart  G  at  any 
time,  the  other  subparts  (A  through  F) 
apply. 

These  track  standards  constitute  only 
one  of  several  components  comprising  a 
regulatory  program  permitting  trains  to 
travel  at  high  sp>eeds.  FRA  also  may 
address  high  speed  issues  in  regulations 
outside  of  Part  213,  such  as  emergency 
preparedness,  wheel  conditions,  braking 
systems,  and  grade  crossings.  These 
track  standards  are  an  integral  part  of 
that  larger  regulatory  scheme. 

FRA's  approach  to  track  safety 
standards  for  high  speeds  is  based  on 
the  fundamental  principle  that  vehicles 
in  the  high  s{>eed  regime  must 
demonstrate  that  they  will  not  exceed 
minimum  vehicle/track  performance 
safety  limits  when  operating  on 
specified  track.  In  addition,  railroads 
must  monitor  the  vehicle/track  system 
to  ensure  that  the  safety  limits  will  be 
met  under  traffic  conditions. 

A  panel  of  experts  in  high  speed  rail 
transportation  worked  with  the  Track 
Safety  Working  Group  to  provide 
recommendations  for  vehicle/track 
performance  hmits  and  track  geometry. 
The  panel  identified  acceleration  and 
wheel/rail  force  safety  criteria  by 
reviewing  technical  studies,  considering 
foreign  experience  and  practices,  and 
performing  independent  computer 
simulation  and  analytical  studies.  Once 
it  identified  vehicle/track  performance 
limits,  the  panel  developed  specific 
geometry  safety  criteria.  The  panel  also 
recommended  requirements  necessary 
for  track  structure  to  sustain  the  forces 
generated  by  vehicles  at  high  speeds. 

In  developing  this  final  rule,  FRA 
sought  out  the  best  available  technical 
data  about  dynamic  performance  of 
vehicle/track  systems  to  devise  safety 
standards  that  are  practical  to 
implement.  The  high  speed  standards  in 
this  notice  provide  for  the  qualification 
of  vehicles;  geometry  standards  for  gage, 
surface,  and  alinement;  track  structure; 
and  inspection  requirements  for  both 
automated  and  visual  inspections. 
While  some  of  the  sections  in  the  new 
Subpart  G  are  identical,  or  nearly 
identical,  to  their  counterparts  in  other 
sections  of  the  regulation,  the  standards 
for  high  speed  operations  generally 
differ  markedly  from  those  for  the  lower 
track  classes  which  cover  a  much 
broader  range  of  railroad  vehicles. 


Several  sections  have  no  counterpart  in 
the  standards  for  the  lower  classes  of 
track  because  they  address  issues 
unique  to  the  high  speed  environment. 
Other  sections  are  simply  modifications 
of  the  requirements  for  the  lower  track 
classes. 

Comments  to  the  new  Subpart  G 
proposed  in  the  NPRM  came  from 
Amtrak,  the  NTSB,  Bombardier  GEC 
Alsthom  Consortium.  Union  Switch  and 
Signal,  and  the  Director  of  Ground 
Transportation  of  the  French  Ministere 
de  1  "Equipment  des  Transports  et  du 
Logement.  The  commenters  were 
generally  supportive  of  the  new 
standards,  but  they  offered  suggestions 
for  modifying  some  sections  in  the 
subpart.  Their  specific  conunents  are 
addressed  in  this  notice  under  segment 
designated  as  "Section  by  Section 
Analysis." 

A  representative  for  the  Florida 
Overland  eXpress  responded  to  the 
NPRM  writh  a  request  that  FRA  remove 
from  the  final  rule  reference  to  Florida 
Overland  eXpress's  plans  to  of)erate 
trains  at  very  high  speeds.  Florida 
Overland  eXpress  petitioned  FRA  in 
1996  for  a  Rule  of  Particular 
AppUcability  for  its  proposed  operation. 
Such  a  rule  would  include  a  variety  of 
railroad  safety  regulations,  including 
track  safety  regulations,  that  would 
apply  only  to  the  Florida  Overland 
eXpress.  FRA  issued  a  Notice  of  Rule  of 
Particular  Applicability,  published  on 
December  12.  1997.  See  62  FR  65478. 
Florida  Overland  eXpress  objected  to  a 
reference  to  that  operation  in  the  NPRM 
because  this  rule  of  genereil  applicability 
will  not  apply  to  its  operation.  FRA 
agrees  that  the  reference  in  the  NPRM  to 
the  Florida  Overland  eXpress.  without 
explanation  of  its  unique  circiunstances. 
may  mislead  others  into  believing  that 
this  rule  will  apply  to  that  operation.  It 
will  not. 

Following  the  closure  of  the  comment 
period  for  the  NPRM  (September  15. 
1997).  the  Volpe  National 
Transportation  Systems  Center  (VNTSC) 
issued  a  working  paper  entitled 
"Evaluation  of  Proposed  High  Speed 
Track  Surface  Geometry  Specification," 
dated  December  1,  1997.  The  working 
paper  evaluated  the  response  of 
different  high  speed  locomotive  designs 
to  track  profile  geometry  variations. 
Because  the  VNTSC  working  paper 
contained  relevant  and  useful 
information  for  this  final  rule  but  was 
not  available  at  the  time  of  the 
publication  of  the  NPRM,  FRA  placed 
the  paper  in  the  docket  for  this 
proceeding  and  issued  a  sp>ecial  notice 
on  December  12,  1997.  inviting  public 
comment  on  its  content.  See  62  FR 
65401.  The  comment  period  for  the 
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VNTSC  working  paper  expired  on 
December  22.  1997.  FRA  received  only 
one  response  to  the  special  notice.  The 
AAR  noted  that  it  would  not  be  able  to 
provide  comment  on  the  VNTSC 
working  paper  without  knowing  how 
FRA  would  use  the  report  to  set  the 
geometry  standards  for  the  high  speed 
classes  of  track. 

Torch  Cut  Rails 

Torch  cutting  rail,  a  practice  that  was 
widespread  in  the  railroad  industry 
until  a  few  years  ago,  is  now  used  by 
most  railroads  only  for  emergency 
repairs  in  Classes  3  through  5  track. 
Technology  has  advanced  to  the  point 
where  cutting  rail  with  the  various  types 
of  rail  saws  that  are  readily  available  is 
more  efficient  than  torch  cutting.  FRA 
lacks  reliable  data  on  the  number  of 
existing  torch  cuts.  The  railroads  report 
that  torch  cuts  no  longer  exist  on  Class 
6  track,  and  the  torch  cuts  remaining  in 
Class  5  track  nationwide  probably 
number  "in  the  hundreds." 
Nevertheless,  torch  cuts  from  years  ago 
when  the  practice  was  more  prevalent 
still  exist  and  are  believed  to  pose  a 
safety  hazard. 

In  1983.  following  its  investigation  of 
an  Amtrak  derailment  in  Texas,  the 
NTSB  recommended  that  torch  cuts  be 
removed  and  that  trains  move  at  only  10 
m.p.h.  over  torch  cuts  made  in 
emergency  situations  or  as  a  preparatory 
step  in  field  welding.  It  should  be  noted, 
however,  that  the  rail  involved  in  the 
Texas  accident  had  a  type  of  high  alloy 
content  which  the  industry  now 
recognizes  as  inferior.  It  is  no  longer 
used  in  the  industry. 

Because  rails  that  have  been  torch-cut 
have  a  greater  tendency  to  develop 
fractures  in  the  short  term,  the  NPRM 
proposed  that  the  practice  of  torch- 
cutting  rails  in  Classes  3  through  5  track 
should  be  prohibited  in  the  futiu^ 
except  for  emergency  temporary  repairs. 
The  NPRM  further  proposed  that 
existing  torch  cuts  in  Class  3  track  over 
which  regularly  scheduled  passenger 
trains  operate  should  be  inventoried  and 
any  torch  cuts  that  are  found  later  but 
are  not  listed  on  the  inventory  must  be 
removed.  Torch  cuts  in  Class  4  track 
must  be  removed  within  two  years  of 
the  effective  date  of  this  final  rule,  and 
torch  cuts  in  Class  5  track  must  be 
removed  within  one  year.  Because  torch 
cuts  existing  on  yard  tracks  and  main 
tracks  where  trains  operate  at  slow 
speeds  (Classes  1  and  2)  do  not  pose  as 
high  a  risk,  the  NPRM  proposed  that 
existing  torch  cuts  in  Classes  1  and  2 
track  be  allowed  to  remain. 

In  commenting  on  the  NPRM.  the 
NTSB  suggested  that  torch  cuts  should 
be  prohibited  and  eliminated  from  all 


track  in  classes  above  Class  1 ,  and 
movement  over  torch  cuts  should  be 
restricted  to  10  m.p.h.  The  BMWE 
commented  that  torch  cutting  should  be 
prohibited  in  all  classes  above  Class  2. 
and  that  existing  torch  cuts  in  Class  2 
track  should  be  removed  within  a 
reasonable  time.  The  AAR  commented 
that  the  torch  cut  provision  should 
simply  prohibit  torch  cutting  in  Classes 
3  through  5  track.  However,  the  AAR 
further  stated  that  it  generally  supports 
the  NPRM  and  offered  this  suggestion  to 
be  considered  only  in  the  event  FRA 
decides  to  change  the  proposed 
provision  in  accordance  with  the 
comments  of  other  RSAC  participants 
who  helped  draft  the  provision  and  then 
later  withdrew  support  of  the  RSAC 
recommendations . 

This  final  rule  adopts  the  proposed 
rule  as  drafted  by  the  Track  Working 
Group,  approved  by  majority  consensus 
of  the  RSAC.  and  proposed  in  the 
NPRM.  The  comment  by  the  NTSB,  that 
torch  cuts  should  be  removed  from  any 
track  class  above  Class  1.  is  based  upon 
the  NTSB's  investigation  of  the  1983 
Amtrak  derailment  in  Texas.  However, 
FRA's  analysis  of  the  derailment 
indicates  that  the  high  alloy  content  of 
the  rail  at  the  site  of  the  accident  played 
a  larger  part  in  causing  the  derailment 
than  did  the  torch  cut.  Therefore.  FRA 
is  not  persuaded  by  the  NTSB's 
analysis.  The  BMWE  offered  no  clear 
explanation  of  its  proposal  to  prohibit 
all  torch  cuts  in  track  classes  above 
Class  2.  Similarly.  FRA  was  not 
persuaded  by  AAR's  argument  that 
accident  statistics  fail  to  support  a  torch 
cut  regulation  that  requires  anything 
more  than  a  prohibition  against  any 
futtue  torch  cutting  in  track  classes 
above  Class  3.  FRA  believes  that 
existing  torch  cuts  in  the  higher  classes 
of  track  may  pose  a  danger  of 
derailment. 

Other  Issues 

Plant  Railroads  and  Industrial  Spurs 

In  general.  FRA  has  elected  not  to 
exercise  jurisdiction  over  the  safety  of 
railroads  that  conduct  their  operations 
exclusively  within  an  industrial  or 
military  installation.  FRA  chose  this 
self-imposed  limitation  because  such 
operations  have  not  demonstrated  the 
same  degree  and  frequency  of  track 
problems  found  on  tracks  in  the  general 
system  which  are  subject  to  heavier 
tonnages  and  more  frequent  use. 
Nevertheless.  FRA  recognizes  its 
responsibility  for  the  safety  of  railroad 
employees  and  operations  inside  such 
facilities  where  a  general  system 
railroad  provides  service  on  that 
property,  either  by  picking  up  and 


placing  cars  for  transportation  in 
interstate  commerce  or  by  switching  for 
the  plant.  The  same  responsibility 
applies  to  o{>erations  on  privately 
owned  industrial  spurs  used  exclusively 
by  a  main  line  railroad  to  serve  an 
industry. 

The  applicability  section  of  the 
current  Track  Safety  Standards  (§  213.3) 
excludes  track  "located  inside  an 
installation  which  is  not  part  of  the 
general  railroad  system  of 
transportation."  This  broad  statement 
implies  that  the  track  standards  do  not 
apply  anywhere  inside  a  plant, 
regardless  of  who  operates  there  or  the 
type  of  operations  that  occxu-  on  the 
plant  track.  However.  §  213.3  must  be 
read  in  conjunction  with  49  C.F.R.  Part 
209.  Appendix  A,  which  explains  that 
the  track  owner  of  any  plant  railroad 
trackage  over  which  a  general  system 
railroad  operates  is  responsible  for  the 
condition  of  track  used  by  the  general 
system  railroad.  With  the  entrance  of  a 
general  system  railroad,  the  plant  does 
not  become  part  of  the  general  system, 
but  it  does  lose  some  of  its  insularity  as 
to  that  part  of  the  track  used  by  the 
general  system  railroad. 

Since  the  enactment  of  the  Federal 
Railroad  Safety  Act  of  1970.  FRA  has 
had  at  its  disposal  statutory  authority  to 
issue  emergency  orders  to  repair  or 
discontinue  use  of  industrial  or  plant 
trackage  should  the  agency  find  that 
conditions  of  the  track  pose  a  hazard  of 
death  or  injury.  See  49  U.S.C.  §  20901. 
It  is  FRA's  opinion  that  this  emergency 
order  authority  is  sufficient  power  to 
ensure  track  safety  within  plants,  as 
well  as  other  installations  (e.g..  military 
installations).  However,  if  conditions  or 
events  in  the  future  tend  to  demonstrate 
that  track  safety  within  plants  or 
installations  should  be  more  specifically 
regulated.  FRA  will  seek  to  change  the 
applicability  of  this  Part  in  a  future 
rulemaking.  This  final  rule  leaves  the 
application  section  of  the  Track  Safety 
Standards  unchanged. 

Train  Speed/ Preemption 

Under  the  ciurent  Track  Safety 
Standards.  FRA  has  only  an  indirect 
role  in  determining  speed  limits. 
Railroads  set  train  speed  in  their 
timetables  or  train  orders.  Once  a 
railroad  sets  a  train  speed,  it  must  then 
maintain  the  track  according  to  FRA 
standards  for  the  class  of  track  that 
corresponds  to  that  train  speed.  The 
signal  and  train  control  regulations  also 
fix  limits  on  train  speed  based  upon  the 
type  of  signal  system  that  is  in  place.  If 
the  railroad  fails  to  comply  with  track 
or  signal  system  requirements  for  speed 
at  which  trains  are  operated,  the 
railroad  is  subject  to  penalty. 


UMI 
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FRA's  current  regulations  governing 
train  speed  do  not  afford  any  adjustment 
of  train  speeds  in  urban  settings  or  at 
grade  crossings.  This  omission  is 
intentional.  FRA  believes  that  locally 
established  speed  limits  may  result  in 
hundreds  of  individual  speed 
restrictions  along  a  train's  route, 
increasing  safety  hazards  and  causing 
train  delays.  The  safest  train  maintains 
a  steady  speed.  Every  time  a  train  must 
slow  down  and  then  speed  up,  safety 
hazards,  such  as  bufi  and  draft  forces, 
are  introduced.  These  kinds  of  forces 
can  enhance  the  chance  of  derailment 
with  its  attendant  risk  of  injury  to 
employees,  the  traveling  public,  and 
surrounding  communities. 

FRA  always  has  contended  that 
Federal  regulations  preempt  any  local 
speed  restrictions  on  trains.  Section 
20106  of  Title  49,  United  States  Code 
(formerly  45  U.S.C.  §434)  declares 
that— 

(Ijaws,  regulations,  and  orders  related  to 
railroad  safety  shall  be  nationally  uniform  to 
the  extent  practicable.  A  State  may  adopt  or 
continue  in  force  an  additional  or  more 
stringent  law,  regulation,  or  order  related  to 
railroad  safety  when  the  law,  regulation,  or 
order — (1)  is  necessary  to  eliminate  or  reduce 
an  essentially  local  safety  hazard;  (2)  is  not 
incompatible  with  a  law,  regulation,  or  order 
of  the  United  States  Government;  and  (3) 
does  not  unreasonable  burden  interstate 
commerce. 

FRA's  long-held  belief  that  Part  213 
preempts  local  speed  laws  was  verified 
by  the  U.S.  Supreme  Court  in  1993  in 
the  case  CSX  v.  Easterwood,  507  U.S. 
658  (1993).  The  Court  held  that  legal 
duties  imposed  on  railroads  by  a  state's 
common  law  of  negligence  fall  within 
the  scope  of  preemption  provision  of  49 
U.S.C.  20106,  which  preempts  any  state 
"law,  rule,  regulation,  order  or  standard 
relating  to  railroad  safety."  The  Coiul 
said  that  preemption  of  such  state  laws 
"will  lie  only  if  the  federal  regulations 
substantially  subsume  the  subject  matter 
of  the  relevant  state  law."  Easterwood, 
664.  However,  the  Court  further  stated 
that  because  Fart  213  ties  certain  track 
requirements  to  train  speed,  it  should  be 
viewed  as  "covering  the  subject  matter" 
of  speed  limits. 

Notwithstanding  some  of  the  language 
in  Easterwood  that  a  cursory  reading 
may  otherwise  indicate,  FRA  has  never 
assumed  the  task  of  setting  train  speed. 
Rather,  the  agency  holds  railroads 
responsible  for  minimizing  the  risk  of 
derailment  by  properly  maintaining 
track  for  the  speed  they  set  themselves. 
For  example,  if  a  railroad  wants  its 
freight  trains  to  operate  at  59  m.p.h. 
between  two  certain  locations,  it  must 
maintain  the  tracks  between  those 
locations  to  Class  4  standards. 


Moreover,  there  are  significant  safety 
reasons  for  facihtating  the  fastest  transit 
of  trains  throughout  the  railroad  system. 
For  example,  the  risk  of  releases  of 
hazardous  materials  is  reduced  by 
minimizing  the  time  such  shipments 
spend  in  transportation.  It  would  be 
poor  public  policy  to  allow  local 
governments  to  attempt  to  lower  their 
risk  by  raising  everyone's  risk  and  by 
clogging  the  transportation  system. 
Railroads  have  strong  economic  motives 
to  minimize  the  time  shipments  spend 
in  transportation,  so  public  safety  and 
employee  safety  are  best  served  by 
setting  and  enforcing  the  standards 
railroads  must  meet  to  travel  at 
particular  speeds. 

In  recent  years,  FRA  has  encoimtered 
increasing  pressure  from  commimities 
along  railroad  rights-of-way  to  set 
slower  train  speeds  on  main  tracks 
located  in  urban  areas.  They  typically 
cite  the  inherent  dangers  of  grade 
crossings,  pedestrian  safety,  as  well  as 
the  risk  of  derailments  of  rail  cars 
containing  hazardous  materials. 

As  to  grade  crossings,  FRA  has 
consistently  maintained  that  their 
danger  is  a  separate  issue  from  train 
speed.  The  physical  properties  of  a 
moving  train  virtually  always  prevent  it 
from  stopping  in  time  to  avoid  hitting 
an  object  on  the  tracks  regardless  of  the 
speed  at  which  the  train  is  traveling. 
Prevention  of  grade  crossing  accidents  is 
more  effectively  achieved  through  the 
use  of  adequate  crossing  warning 
systems  and  through  observance  by  the 
traveling  public  of  crossing  restrictions 
and  precautions.  Therefore,  FRA 
continues  to  sponsor  and/or  support 
initiatives  to  improve  safety  at  grade 
crossings  under  the  Department  of 
Transportation's  Grade  Crossing  Action 
Plan.  These  initiatives  are  geared 
towards  enhancing  enforcement  of 
traffic  laws  at  crossings,  closing 
unneeded  crossings,  enhancing  rail 
corridor  crossing  reviews  and 
improvements,  expanding  public 
education  and  Operation  Lifesaver 
activities,  increasing  safety  at  private 
crossings,  improving  data  and  research 
efforts,  and  preventing  rail  trespassing. 

In  January,  1995,  FRA  implemented 
regulations  for  maintenance,  inspection 
and  testing  of  warning  devices  at 
crossings,  such  as  Ughts  and  gates.  See 
59  FR  50086.  The  agency  also 
implemented  regulations  requiring 
certain  locomotives  to  be  equipped  with 
auxiliary  lights  making  trains  more 
visible  to  motorists,  railroad  employees, 
and  pedestrians.  See  61  FR  8881.  FRA 
believes  that  these  measures  are  more 
effective  approaches  to  enhancing  safety 
at  grade  crossings  than  an  attempt  to 


design  speed  limits  for  each  geographic 
situation. 

FRA  received  no  comments  on  this 
issue  following  a  similar  discussion  of 
the  issue  in  the  NPRM. 

Vegetation 

The  vegetation  control  requirements 
of  Part  213  currently  deal  with  fire 
hazards  to  bridges,  visibility  of  railroad 
signs  and  signals,  interference  with 
normal  trackside  duties  of  employees, 
proper  functioning  of  signal  and 
commimication  lines,  and  the  ability  to 
inspect  moving  equipment  ("roll  by" 
inspections).  The  regulation  does  not 
address  the  issues  of  motorists'  and 
pedestrians'  ability  to  see  warning 
devices  at  highway-rail  crossings. 

Since  1978,  accidents  and  fatalities  at 
highway-rail  grade  crossings  have 
decreased  dramatically  due  to 
engineering  improvements  at  individual 
crossings,  education  of  the  pubUc,  and 
greater  enforcement  of  highway  traffic 
laws.  Nevertheless,  FRA  finds  that  the 
present  loss  of  life,  injuries,  and 
property  damage  are  still  unacceptable. 
Projections  for  1997  based  upon  nine 
months  of  preUminary  data  show  that 
441  jjeople  were  killed,  and  1,525 
suffered  serious  injuries  in  grade 
crossing  accidents.  Second  only  to 
trespasser  fatalities  as  a  leading  cause  of 
death  in  the  railroad  industry,  highway- 
rail  coIUsions  far  out-number  fatalities 
to  railroad  employees  and  passengers. 

In  lengthy  discussions  about 
vegetation  at  grade  crossings,  the  Track 
Working  Group  quickly  realized  that  the 
issue  requires  the  exp>ertise  of  entities 
not  represented  on  the  Track  Working 
Group  or  RSAC,  e.g.,  state  and  federal 
highway  designers,  traffic  engineers,  as 
well  as  representatives  of  local 
jurisdictions  with  grade  crossings.  The 
NPRM  generated  no  comments 
concerning  the  issue  of  vegetation  at 
grade  crossings.  FRA  agrees  with  the 
assessment  reached  by  the  Track 
Working  Group  that  the  issue  requires 
the  judgment  of  experts  in  other 
transportation  arenas.  Therefore,  this 
final  rule  adds  only  one  requirement  for 
railroads  in  maintaining  vegetation. 
Under  this  rule,  railroads  are  required  to 
clear  vegetation  away  from  signs  and 
signals  on  railroad  rights-of-way  at 
grade  crossings.  The  additional  language 
is  intended  only  to  cover  the  clearing  of 
vegetation  at  highway-rail  grade 
crossings  to  provide  adequate  visibility 
of  railroad  signs  and  signals  to  the 
traveling  public.  It  is  not  intended  to 
cover  or  preempt  state  or  local 
requirements  for  the  clearing  of 
vegetation  on  railroad  rights-of-way  at 
highway-rail  grade  crossings,  nor  is  it 
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commerce.  This  section  is  consistent 
with  the  mandate  of  49  U.S.C.  20106. 
formeriy  §  205  of  the  Federal  Railroad 
Safety  Act  of  1970.  Although  the  courts 
ultimately  determine  preemption  in  any 
particular  factual  context,  this  section 
provides  a  statement  of  agency  intent 
and  promotes  national  uniformity  of 
regulation  in  accordance  with  the 
statute. 

Comments:  Comments  received 
supported  the  proposed  amendment. 

Final  rule:  The  section  is  modified 
slightly  so  that  the  language  more 
closely  corresponds  to  the  language  of 
the  statute.  See  49  U.S.C.  20106. 


intended  to  dictate  standards  for 
surrounding  landowners. 

Because  concern  about  this  issue 
remains,  the  FRA  Administrator  has 
recommended  that  the  Department  of 
Transportation  initiate  a  joint  regulatory 
proceeding  by  FRA  and  the  Federal 
Highway  Administration  to  address 
vegetation  maintenance  and  sight 
distances  for  motorists  at  grade 
crossings.  Should  the  Department  of 
Transportation  decide  not  to  initiate 
such  a  regulatory  project,  FRA  will  then 
consider  the  next  appropriate  action 
which  may  include  launching  its  own 
regulatory  proceeding. 

Metric  System 

In  the  1992  A^fPRM,  FRA  requested 
comments  in  response  to  a  proposal  to 
create  a  dual  system  of  measurements, 
English  and  metric,  for  inclusion  in 
these  regulations.  Responses  were 
varied.  Some  commenters  suggested  that 
FRA  implement  metric  standards,  while 
others  recommended  that  a  dual  system 
would  be  better.  Still  others  argued  that 
the  addition  of  metric  standards, 
whether  as  a  single  standard  or  in  a  dual 
system  with  English  standards,  would 
cause  confusion  in  the  industry.  They 
added  that  computerized  recordkeeping 
would  have  to  be  re-programmed  at  a 
significant  expense. 

The  RSAC  aid  not  recommend  the 
addition  of  metric  standards  in  this 
proceeding.  Although  the  issue  was 
raised  in  the  NPRM,  it  generated  no 
comments.  FRA  concludes  that  the 
introduction  of  metric  values  into  the 
regulations  is  not  appropriate  at  this 
time. 

Section  by  Section  Analysis — Track 
Classes  1-5 

The  Federal  Track  Safety  Standards, 
until  now.  included  only  six  classes  of 
track  representing  speeds  up  to  110 
m.p.h.  The  regulations  applied  to  all  of 
the  classes.  This  final  rule  separates  the 
classes  of  track  into  two  general 
categories:  Classes  1  through  5  for 
speeds  up  to  90  m.p.h.  (80  m.p.h.  for 
.reight)  and  Classes  6  through  9  for 
speeds  above  90  m.p.h.  (80  m.p.h.  for 
freight).  Subparts  A  through  F  apply  to 
Classes  1  through  5,  as  they  always 
nave.  However,  the  new  Subpart  G 
applies  exclusively  to  Classes  6  through 
J.  This  separation  of  the  classes  of  track 

s  designed  for  better  ease  of  use. 

Jwners  of  track  over  which  high  speed 

rains  operate  need  to  refer  only  to 
•subpart  G  for  almost  all  of  the  relevant 
.egulations.  (The  exceptions  are  §  213.2, 
■Preemptive  effect;  §213.3,  Application; 

Old  §  213.15,  Penalties.)  On  the  other 
aand,  track  owners  over  which  train 

speeds  do  not  exceed  90  m.p.h. 


continue  to  refer  to  Subparts  A 
through  . 

Class  6  is  included  in  the  category  for 
high  speed  track,  governed  by  Subpart 
G,  because  the  safety  issues  associated 
with  that  class  of  track  more  closely 
resemble  those  associated  with  the 
higher  classes. 

Section  213.1 — Scope  of  the  Part 

Proposed  rule:  An  amendment  to  this 
section  would  eliminate  the  word 
"initial."  When  the  Track  Safety 
Stemdards  were  first  pubUshed  in  1971, 
they  were  referred  to  as  "initial  safety 
standards"  because  they  were  the  first 
Federal  standards  addressing  track 
safety.  Twenty-five  years  and  several 
amendments  later,  the  ciurent  Track 
Safety  Standards  are  no  longer  initial 
standards.  Therefore  this  amendment 
eliminates  a  mischaracterization  of  the 
standards  by  removing  the  outdated 
descriptive  "initial." 

Comments:  Conunents  received 
supported  the  proposed  amendment. 

Final  rule:  Tne  section  incorporates 
the  change  as  proposed  in  the  NPRM 
and  adds  a  sentence  to  distinguish  the 
applicability  of  Subpart  G  trom  the 
applicability  of  Subparts  A  through  F. 
Subpart  G  applies  to  track  over  which 
trains  are  operated  at  speeds  in  excess 
of  those  permitted  over  Class  5  track,  a 
maximum  of  80  m.p.h.  for  fi-eight  trains 
and  90  m.p.h.  for  passenger  trains. 
Subpart  G  is  designed  to  be  mostly 
comprehensive,  so  that  a  railroad 
operating  at  speeds  above  Class  5 
maximum  speeds  may  refer  to  Subpart 
G  for  all  of  the  substantive  track  safety 
requirements  for  high  speed  rail.  Such 
a  railroad  needs  to  refer  to  the  earlier 
sections  of  the  Track  Safety  Standards 
only  for  the  general  provisions  at  §  213.2 
(preemptive  effect),  §  213.3 
(application),  and  §213.1  (Penalties). 
On  the  other  hand,  railroads  which 
never  operate  at  speeds  in  excess  of  the 
maximum  Class  5  speeds  need  not  refer 
io  Subpart  G  at  all. 

The  final  rule  also  adds  language  to 
this  section  to  state  that  railroads  are  not 
restricted  from  adopting  and  enforcing 
more  stringent  track  safety  requirements 
as  long  as  they  are  not  inconsistent  with 
the  track  safety  standards  in  this  Part. 
This  statement  is  consistent  with  the 
earlier  statement  that  these  regulations 
are  minimum  requirements. 

Section  213.2 — Preemptive  Effect 

Proposed  rule:  This  section  is  added 
to  Part  213  to  indicate  that  states  cannot 
adopt  or  continue  in  force  laws  related 
to  the  subject  matter  covered  in  this 
rule,  unless  such  laws  are  needed  to 
address  a  local  safety  hazard  and  they 
impose  no  undue  burden  on  interstate 


Section  213.3 — Application 

Proposed  rule:  This  section  was  not 
proposed  to  be  amended.  The  Track 
Working  Group  discussed  amending 
subsection  (b)  to  reference  Appendix  A 
of  Part  209  in  an  effort  to  clarify  FRA's 
safety  policy  toward  trackage  used  by 
general  system  railroads  within  the 
confines  of  installations.  According  to 
Appendix  A  of  Part  209,  a  plant  does 
not  become  a  general  system  railroad, 
subject  to  all  of  the  attendant  safety 
requirements  applied  to  such  railroads, 
simply  because  a  general  system 
railroad  operates  over  a  portion  of  the 
plant  trackage.  Nevertheless,  a  plant 
owner  is  held  liable  for  the  condition  of 
any  plant  trackage  over  which  a  general 
system  railroad  operates.  Under  this 
pohcy,  FRA  will  not  hold  plant  owners 
responsible  for  compliance  with 
ancillary  track  safety  provisions,  such  as 
the  requirements  for  recordkeeping  or 
inspection  frequencies.  However,  FRA 
will  judge  the  safety  of  the  plant 
railroad  against  the  substantive  safety 
requirements  in  those  standards  to 
assess  the  need  to  invoke  its  emergency 
order  authority  against  the  plant  owner. 

The  Track  Working  Group  advised 
that  a  reference  in  Part  213  to  Appendix 
A  of  Part  209,  which  is  merely  a 
statement  of  FRA  policy,  could  have  the 
effect  of  making  all  provisions  of  Part 
213,  including  those  ancillary 
provisions,  enforceable  against 
thousands  of  plant  owners,  at  least  to 
the  extent  general  system  railroads 
operate  within  plant  borders.  Such  a 
result  would  be  more  far-reaching  than 
intended  by  the  RSAC. 

Comments:  One  commenter  suggested 
that  the  application  of  Part  213  be 
extended  to  cover  standard  gage  tourist 
railroads  which  operate  off  the  general 
system  and  meet  the  FRA's  test  for 
insularity.  This  commenter  also 
suggested  that  the  agency  consider 
developing  track  safety  standards  for 
non-standard  gage  tourist  railroad 
operations. 


UMI 
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Final  rule:  This  section  is  amended  to 
conform  the  discussion  of  jurisdiction 
over  rapid  transit  service  to  the  statute. 
See  49  U.S.C.  20102.  The  statute  has 
been  amended  since  part  213  was 
issued,  but  §  213.3(b)(2)  was  never 
amended  to  conform  to  the  statute.  The 
Track  Safety  Standards  will  still  exclude 
urban  area  rapid  transit  systems  that  are 
unconnected  to  the  general  system.  This 
change  is  not  intended  make  the  Track 
Safety  Standards  applicable  to  rapid 
transit  whose  only  connection  to  the 
general  system  is  a  switch  permitting 
receipt  of  shipments  from  the  general 
system. 

In  response  to  concerns  expressed  by 
and  about  tourist  railroads,  FRA  • 
proffered,  and  the  RSAC  accepted,  a 
task  to  study  tourist  railroad  concerns. 
The  RSAC  has  established  a  working 
group  to  perform  the  task.  It  is 
comprised  of  agency  and  tourist  railroad 
industry  representatives  who  are 
analyzing  the  industry's  unique  aspects 
and  formulating  recommendations  for 
appropriate  regulation  of  that 
specialized  industry.  Therefore,  the 
NPRM  proposed  no  changes  in  that 
regard. 

While  FRA  does  not  think  a  reference 
to  Appendix  A  to  Part  209  would  have 
the  effect  feared  by  the  Track  Working 
Group,  FRA  declines  to  exercise  its 
jurisdiction  over  plant  railroads  at  this 
time  because  the  safety  issues  now 
presented  on  their  track  do  not  warrant 
the  allocation  of  agency  resources  that 
would  be  diverted  from  matters 
presenting  greater  safety  risks.  The 
agency  continues  to  have  safety 
jurisdiction  over  those  railroads  and 
may  invoke  its  statutory  emergency 
authority  if  it  deems  that  necessary  in 
order  to  safeguard  anyone  from  the 
hazard  of  death  or  personal  injury. 

Section  213.4 — Excepted  Track 

Proposed  rule:  The  NPRM  proposed 
to  maintain  the  provision  for  excepted 
track  with  added  restrictions  for  its  use 
and  maintenance.  Since  its  inception  in 
1982,  the  excepted  track  category  has 
become  an  economic  issue  for  some 
small  railroads,  particularly  short  line 
railroads  and  low  volume  shippers.  It 
allows  railroads  to  continue  to  use,  on 
a  limited  basis,  low-density  trackage 
that  does  not  earn  sufficient  revenue  to 
justify  the  expense  of  maintaining  it  to 
higher  track  standards.  It  allows  short 
lines  to  acquire  and  use  trackage  that 
may  have  been  abandoned  by  larger 
railroads,  thereby  preserving  rail  service 
to  shippers  and  avoiding  the  necessity 
of  shifting  traffic  over  those  line*  from 
moving  to  some  other,  perhaps  more 
hazardous,  means  of  transport. 


Because  the  majority  of  reportable 
derailments  on  excepted  track  are  track- 
caused,  and  the  majority  of  this  total  are 
wide  gage-related,  the  NPRM  proposed 
to  institute  a  requirement  that  gage  must 
not  exceed  of  58 'A"  on  excepted  track. 
This  requirement  would  apply  to  the 
actual  gage  measurement  itself,  and 
would  not  extend  to  the  evaluation  of 
crossties  and  fasteners  which  provide 
the  gage  restraint.  A  clarification  was 
added  to  the  inspection  requirements  on 
excepted  track  which  specifically 
reference  turnout  inspections  required 
under  this  section. 

The  NPRM  also  proposed  to  include 
a  requirement  that  railroads  notify  FRA 
at  least  10  days  before  removing 
trackage  from  excepted  status.  This 
provision  is  intended  to  prevent  the 
practice  FRA  has  witnessed  in  the  past 
by  some  railroads  who  remove  trackage 
from  excepted  status  only  long  enough 
to  move  a  passenger  excursion  train  or 
a  train  with  more  than  five  cars 
containing  hazardous  materials. 
Furthermore,  the  NPRM  included  an 
edit  to  §  213.4(e)(2)  changing  the  word 
"revenue"  to  "occupied"  in  describing 
passenger  trains  prohibited  from 
operating  over  excepted  track.  This 
change  addresses  a  misconception  by 
some  railroads  that  they  could  operate 
passenger  excursion  trains  over 
excepted  track  as  long  as  they  did  not 
charge  passengers  admission  for  a  ride. 
The  proposed  change  clarifies  that  the 
prohibition  is  directed  toward  all 
passengers  but  is  not  meant  to  include 
train  crew  members,  track  maintenance 
crews,  and  other  railroad  employees 
who  must  travel  over  the  track  to  attend 
to  their  work  duties. 

Comments:  Comments  received 
generally  supported  the  proposed 
amendments  to  the  excepted  track 
regulation.  However,  several 
commenters  proposed  that  additional 
requirements  and  restrictions  should  be 
incorporated  into  the  regulation. 
Proposals  included  a  total  prohibition  of 
hazardous  materials  shipments, 
additional  restrictions  on  where 
excepted  track  could  be  utilized, 
additional  minimum  safety  standards, 
and  a  time  limit  for  length  of  time  a 
track  could  remain  in  excepted  status. 

Final  rule:  In  preparing  its 
recommended  proposed  rule,  the  Track 
Working  Group  discussed  at  length  the 
same  requirements  and  restrictions 
suggested  for  inclusion  into  this  Tinal 
rule  by  commenters.  The  final  rule 
includes  additional  regulatory  control 
over  abuses  of  the  excepted  track 
provision  which  have  been  documented 
in  the  past.  The  final  rule  also 
prescribes  a  minimum  safety  standard 
for  gage  that  addresses  the  major  causal 


factor  associated  with  track-caused 
derailments  on  excepted  track. 

FRA  rejected  the  suggestion  that  the 
provision  should  include  a  prohibition 
of  all  hazardous  material  shipments. 
Many  small  short  line  railroads  who 
operate  over  excepted  track  haul 
hazardous  materials  on  a  regular  basis. 
A  general  prohibition  would  cause 
many  of  these  railroads  to  close 
operation,  and  the  hazardous  materials 
would  be  hauled  by  trucks  over  public 
highways.  Similarly,  a  restriction  on  the 
length  of  time  track  may  remain  in 
excepted  status,  and  a  restriction  on 
where  excepted  track  could  be  utilized, 
would  place  an  undue  burden  on  many 
short  line  railroads  who  operate 
exclusively  on  excepted  track.  Statistics 
show  that  87  track-caused  reportable 
accidents  occurred  on  8,000  to  9,000 
miles  of  excepted  track  in  five  years. 
These  numbers,  in  FRA's  judgment,  do 
not  justify  implementing  restrictions 
over-burdensome  to  small  railroads. 

FRA  considered  implementing 
minimum  safety  standards,  in  addition 
to  the  new  gage  and  switch 
requirements.  However,  the  ASLRA 
estimated  that  the  cost  to  short  line 
railroads  to  improve  excepted  track  to 
Class  1  standards  would  cost  the  short 
line  industry  some  $230  million.  FRA 
believes  that  this  final  rule  provides 
needed  additional  measures  of  safety  for 
excepted  track  while  maintaining  the 
regulatory  relief  the  excepted  track 
provision  provides,  but  under  more 
restrictive  conditional  and  operational 
requirements. 

Section  213.5 — Responsibility  of  Track 
Owners 

Proposed  rule:  The  NPRM  proposed 
to  change  subsections  (c)  and  (d)  to 
modify  the  way  in  which  track  owners 
may  assign  compliance  responsibility  to 
another  entity.  Under  the  current 
regulations,  a  track  owner  may  petition 
the  Federal  Railroad  Administrator  to 
recognize  another  party  as  the  one 
primarily  responsible  for  the 
maintenance  and  inspection  of  the 
owner's  track.  This  provision  is 
intended  to  facilitate  compliance  by 
track  owners  whose  track  is  leased  to 
another  entity  for  operation.  Often  track 
owners  (e.g.,  municipal  communities, 
county  governments)  do  not  have  the 
necessary  expertise  to  maintain 
compliance  with  Federal  track 
standards,  but  their  track  lessees  do. 
Thus,  track  owners  can  successfully 
petition  FRA  for  reassignment  of 
primary  responsibility  by  providing 
certain  information  about  the  assigned 
party  and  the  relationship  of  the 
assigned  party  to  the  track  owner.  When 
such  a  petition  is  approved  by  FRA,  the 
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assigned  party  becomes  responsible, 
along  with  the  track  owner,  for 
comphance  with  Part  213. 

The  change  for  these  subsections 
eliminates  the  approval  process  by  FRA, 
shown  in  years  past  to  be  the  cause  of 
unnecessary  paperwork.  Records  show 
that  FRA  has  approved  almost  every 
such  petition  it  has  reviewed.  Under  the 
subsection  proposed  in  the  NPRM.  a 
track  owner  could  reassign 
responsibihty  to  another  entity  simply 
by  notifying  FRA's  regional 
administrator  for  the  FRA  region  in 
which  the  track  is  located.  The 
notification  would  include  the  same 
information  required  for  the  petitions 
imder  the  cxxrrent  standards.  However. 
FRA  would  discontinue  its  practice  of 
publishing  in  the  Federal  Register  the 
petitions  for  reassignment,  along  with 
requests  for  public  comment.  The 
reassignments  would  no  longer  be 
reviewed  by  FRA's  Railroad  Safety 
Board. 

FRA  beheves  that  the  change  would 
not  diminish  track  safety.  Although  the 
intent  of  the  original  subsection  was  to 
give  FRA  some  control  over  who  should 
be  responsible  for  maintaining  track,  the 
practical  appUcation  of  the  subsection 
has  shown  that  such  control  by  the 
agency  is  unnecessary.  Rather,  it  is  more 
important  for  FRA  to  know  what  party 
or  parties  to  hold  responsible  for 
compliance  with  track  safety  standards. 
Therefore,  the  subsection  (c)  would 
require  notification  to  the  agency  of 
reassignments  of  track  responsibility, 
but  it  would  no  longer  require  approval 
by  FRA  now  required  in  subsection  (d). 
The  text  currently  shown  as  subsection 
(d)  would  be  eliminated. 

The  NPRM  also  proposed  one  minor 
change  in  current  subsection  (e), 
substituting  the  name  "Surface 
Transportation  Board"  for  "Interstate 
Commerce  Commission."  This 
substitution  is  meant  to  reflect  Congress' 
action  in  1995  to  eliminate  the  Interstate 
Commerce  Commission  and  turn  over 
many  of  its  functions  to  the  new  Surface 
Transportation  Board  within  the 
Department  of  Transportation.  With  the 
elimination  of  the  current  text  of 
subsection  (d),  this  subsection  now 
designated  as  (e)  would  become 
subsection  (d). 

Comments:  Comments  received  were 
supportive  of  these  changes. 

Final  rule:  Subsection  (f)  of  this 
section  is  added  to  include  in  the 
category  of  those  responsible  for 
compliance  with  the  track  standards 
those  who  perform  the  function  of 
complying  with  the  standards,  not  just 
the  track  owner.  For  example,  this 
addition  will  hold  track  maintenance 
contractors  responsible  for  compliance. 


This  is  not  inconsistent  with  past 
enforcement  and  it  conforms  to  the 
authority  given  FRA  by  the  statute.  See 
49  U.S.C.  21301  and  1  U.S.C.  1. 
Paragraph  (e)  of  this  section  is 
changed  to  correct  a  typographical  error 
in  the  NPRM.  The  correct  cite  for  the 
Federal  law  which  gives  the  Surface 
Transportation  Board  authority  to  direct 
rail  service  is  49  U.S.C.  11123. 

Section  213.7— Designation  of  Qualified 
Persons  To  Supervise  Certain  Renewals 
and  Inspect  Track 

Proposed  rule:  In  the  past,  FRA  has 
interpreted  this  section  in  a  way  that 
allowed  signal  maintainers  and  other 
railroad  employees  to  pass  trains  over 
broken  rails  or  pull-aparts  in  situations 
when  they  were  the  first  on  the  scene  to 
investigate  a  signal  or  track  circuit 
problem.  Under  this  interpretation,  the 
intent  of  the  regulation  would  not  be 
violated  if  signal  maintainers  or  others 
had  been  given  selected  training  relating 
to  the  safe  passage  of  trains  over  broken 
rails  and  pull-aparts.  The  BMWE, 
however,  hrs  argued  that  this  section 
was  never  intended  to  allow  for  the 
partial  qualification  of  personnel  on  Part 
213  standards. 

The  RSAC  recommended  the  creation 
of  a  new  subsection  (d)  which 
prescribes  the  manner  in  which  persons 
not  fully  qualified  as  outlined  in 
subsections  (a)  and  (b)  of  this  section 
may  be  quaUfied  for  the  specific 
purpose  of  authorizing  train  movements 
over  broken  rails  and  pull-aparts. 
Language  in  the  new  subsection  is 
specific  to  employees  with  at  least  one 
year  of  maintenance  of  way  or  signal 
experience  and  requires  a  minimum  of 
four  hours  of  training  and  examination 
on  requirements  related  to  the  safe 
passage  of  trains  over  broken  rails  and 
pull-aparts.  The  purpose  of  the 
examination  is  to  ascertain  the  p)erson's 
ability  to  effectively  apply  these 
requirements.  A  railroad  may  use  the 
examination  to  determine  whether  or 
not  a  person  should  be  allowed  to 
authorize  train  movements  over  broken 
rails'and  pull-aparts.  However,  the 
examination  is  not  to  be  used  as  a  test 
to  disquaUfy  the  j)erson  from  other 
duties. 

The  maximum  speed  over  broken  rails 
and  pull-aparts  shall  not  exceed  10 
m.p.h.  However,  movement  authorized 
by  a  person  qualified  under  this 
subsection  may  further  restrict  speed 
over  broken  rails  and  pull-aparts  if 
warranted  by  the  particular 
circumstances.  This  person  must  watch 
all  movements  and  be  prepared  to  stop 
the  train  if  necessary.  Fully  qualified 
persons  under  §  213.7  must  be  notified 
and  dispatched  to  the  location  promptly 


to  assume  responsibility  for  authorizing 
train  movements  emd  effecting 
temporary  or  permanent  repairs.  The 
word  "promptly"  is  meant  to  provide 
the  railroad  with  some  flexibility  in 
events  where  there  is  only  one  train  to 
pass  over  the  condition  prior  to  the  time 
when  a  fully  qualified  person  would 
report  for  a  regular  tour  of  duty,  or 
where  a  train  is  due  to  pass  over  the 
condition  before  a  fully  qualified  person 
is  able  to  report  to  the  scene.  Railroads 
should  not  use  persons  qualified  under 
213.7(d)  to  authorize  multiple  train 
movements  over  such  conditions  for  an 
extended  period  of  time. 

Comments:  Comments  generally 
supported  the  proposed  amendments  to 
this  section.  One  commenter  argued  that 
only  those  employees  fully  qualified 
under  §  213.7  should  be  designated  to 
authorize  train  movements  over  broken 
rails  and  pull-aparts.  FRA  disagrees 
with  this  statement.  For  the  narrow 
purpose  of  temporarily  authorizing  train 
movements  over  broken  rails  or  pull 
aparts,  a  person  does  not  need  to  be 
trained  in  all  of  the  remedial  actions 
included  in  Part  213.  as  outlined  in 
§213.7. 

Several  commenters  suggested  that 
§  213.7  should  contain  a  requirement  for 
the  requahfication  of  employees 
designated  to  inspect  track  or  to 
supervise  restorations  or  renewals.  A 
regulation  requiring  such  requalification 
of  designated  persons  would  overlap  the 
existing  regulation,  as  FRA  has  long 
held  that  the  requirement  to  be 
"qualified"  is  a  continuing  requirement, 
not  a  static  one,  and  it  is  the 
responsibility  of  the  track  owner  to 
assure  that  persons  designated  under 
this  section  are  qualified  at  all  times. 
This  mandate  for  qualification  is  not 
periodic,  it  is  continuing.  FRA  will 
address  this  issue  by  issuing  a  technical 
bulletin  containing  "good  practice" 
industry  guidelines  for  the 
requalification  of  persons  designated 
imder  §  213.7,  as  drafted  by  the  Track 
Working  Group. 

Final  rule:  FRA  beheves  that  persons 
who  are  trained,  examined,  and 
periodically  re-examined  on  specific 
issues  relating  to  the  singular  function 
of  passing  trains  over  broken  rails  and 
pull-aparts  at  restricted  speed  does  not 
violate  the  intent  of  the  Track  Safety 
Standards,  nor  does  this  practice 
compromise  safety  provided  those 
persons  demonstrate  to  the  track  owner 
that  they  know  and  understand  the 
requirements  on  which  they  were 
examined. 

FRA  proposes  to  re-designate 
paragraph  (d)  in  the  NPRM  as  paragraph 
(c)  in  the  final  rule.  Similarly,  paragraph 
(c)  in  the  NPRM  will  become  paragraph 
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(d)  in  the  final  rule  with  a  reference  to 
"persons  not  fully  qualified"  for  the 
purpose  of  maintaining  records  of  those 
designations.  These  changes  provide  for 
a  more  orderly  structure  of  the 
requirements  of  this  section  and  also 
recognize  FRA's  and  the  railroads  "need 
to  know"  what  persons  are  being 
designated  under  this  new  paragraph  for 
purposes  of  compliance  with  this  part. 

Section  213.9 — Classes  of  Track: 
Operating  Speed  Limits 

Proposed  rule:  The  NPRM  proposed 
to  move  Class  6  standards  to  Subpart  G. 
a  new  subpart  which  establishes  track 
safety  standards  for  high  speed  rail 
operations.  As  proposed  in  the  NPRM, 
the  new  subpart  would  consist  of  Class 
6  and  three  new  track  classes.  Classes  7 
through  9,  to  accommodate  train  speeds 
up  to  200  m.p.h.  The  Track  Working 
Group  and  the  RSAC  recommended 
including  Class  6  in  the  high  speed 
standards  because  that  class  of  track 
already  requires  certain  heightened 
maintenance  practices  not  required  by 
the  lower  classes  of  track. 

Comments:  Comments  received 
generally  supported  the  proposed 
amendment  to  this  section.  One 
commenter  suggested  that  the  provision 
under  §  213.9(b)  allowing  operation  for 
up  to  30  days  over  track  not  in 
compliance  with  Class  1  standards  was 
too  liberal,  and  this  option  should  only 
be  allowed  as  an  upper  limit  for  track 
under  emergency  repairs. 

Finai  rule:  FRA  believes  that  the 
option  provided  the  track  owner  under 
subsection  (b)  of  this  section,  to 
continue  operations  over  track  not  in 
full  compUance  with  Class  1  standards, 
at  Class  1  speeds  for  a  period  of  not 
more  than  30  days,  is  appropriate, 
considering  the  many  types  of  defects 
that  can  occur  and  the  various  levels  of 
risks  associated  with  these  defects.  The 
regulation  requires  that  the  person 
designated  under  §  213.7(a)  who  makes 
the  determination  to  continue 
operations  at  Class  1  speeds  shall  do  so 
only  after  personally  evaluating  the 
immediate  circumstances  and  the 
associated  risks  presented  by  the  non- 
compliance condition,  and  then 
determining  that  operations  may  safely 
continue. 

However,  this  provision  is  not  meant 
to  supplant  the  remedial  actions  for 
defective  rails  prescribed  in  §213.113.  If 
a  person  designated  under  §  213.7 
determines  that  tracks  containing 
defective  rail  may  continue  in  use,  the 
rail  must  be  replaced  or  the  remedial 
action  prescribed  in  the  table  in 
§  213.113  must  be  initiated. 

There  are  several  minor  editorial 
changes  to  this  section.  In  subsection 


(a),  the  reference  to  subsection  (c) 
contained  in  the  NPRM  was  deleted  in 
the  final  rule  because  there  is  no 
subsection  (c)  to  this  section.  The  final 
rule  also  cross-references  the  maximum 
allowable  speed  for  excepted  track  in 
the  §  213.9(a)  table  concerning 
"Maximum  Allowable  Operating 
Speeds." 

Otherwise,  this  section  as  proposed,  is 
adopted  in  this  final  rule.  In  grouping 
Class  6  with  Classes  7  througji  9,  FRA 
does  not  suggest,  and  it  would  be 
inaccurate  to  infer,  that  Class  6  track  or 
operation  of  trains  over  Class  6  track  at 
the  speeds  permitted  is  in  any  way 
unconventional  or  unusual.  Trains  have 
been  run  at  those  speeds  for  decades. 

Section  213.11— Restoration  or  Renewal 
of  Track  Under  Traffic  Conditions 

Proposed  rule:  An  added  phrase 
recommended  by  the  RSAC  for  the  end 
of  this  section  would  clarify  a  qualified 
inspector's  authority  to  limit  the  speed 
of  trains  operating  through  areas  under 
restoration  or  renewal.  In  the  Track 
Working  Group,  the  BMWE  expressed 
concern  that  the  current  language  of  the 
section  provides  no  guidance  for  track 
inspectors  determining  the  appropriate 
speed  through  restoration  areas.  The 
language  proposed  by  the  NPRM  gives 
a  quahfied  track  inspector  discretion  to 
set  train  speed  through  a  work  area,  but 
does  not  allow  the  inspector  to 
authorize  trains  to  operate  at  speeds 
faster  than  the  maximum  speed  for  the 
appropriate  track  class.  This  change 
does  not  represent  a  change  to  past 
interpretation  and  enforcement  of  this 
section;  it  is  merely  a  clarification  of 
established  policy. 

Conunents:  Comments  received 
supported  theproposed  amendment. 

Final  rule:  Tne  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.13— Measuring  Track  Not 
Under  Load 

Proposed  rule:  The  proposed  rule 
recommended  no  changes  to  this 
section. 

Comments:  One  commenter  suggested 
that  the  phrase  "under  a  loaded 
condition"  should  be  more  clearly 
defined. 

Final  rule:  FRA  considers  that  the 
dynamic  loading  conditions  applied  by 
train  operations  is  implicit  in  the  phrase 
"under  a  loaded  condition"  and 
therefore  the  final  rule  is  adopted  as 
proposed  by  the  NPRM. 

Section  213.15— Penalties 

Proposed  rule:  The  NPRM  proposed 
no  changes  to  this  section.  The  section 
covers  all  subparts  to  this  part, 
including  the  new  Subpart  G. 


Comments:  One  commenter  advised 
FRA  that  Appendix  B  had  not  been 
revised  to  reflect  entries  for  the  new 
§  213.119  addressing  Continuous 
Welded  Rail  (CWR). 

Final  rule:  The  final  rule  changes  this 
section  in  several  ways.  The  section  is 
now  entitled,  "Penalties"  rather  than 
"Civil  penalties"  because  it  now 
includes  a  provision  for  criminal 
penalties.  The  authority  for  FRA  to 
initiate  criminal  penalties  is  granted  by 
the  statute  at  49  U.S.C.  21311. 

The  section  also  adds  language  to 
indicate  that  "person"  as  used  in  this 
section  is  defined  by  the  statute  at  1 
U.S.C.  1  and  includes,  but  is  not  limited 
to,  a  railroad,  manager,  supervisor, 
official,  agent  of  the  railroad,  owner, 
manufacturer,  lessor  or  lessee  of  railroad 
equipment  or  track,  independent 
contractor  to  the  railroad. 

The  section  also  changes  the 
maximum  penalties  FRA  is  authorized 
to  assess  for  violations  of  the  provisions 
of  this  Part.  The  maximum  penalty  is 
raised  fi-om  $10,000  to  $11,000  f6r 
violations,  and  from  $20,000  to  $22,000 
for  willful  violations.  This  change  is 
included  to  comply  with  the  provisions 
of  the  Debt  Collection  Improvement  Act 
of  1996  which  requires  Federal  agencies 
to  adjust  civil  monetary  penalties  to 
counter  inflation's  effect  of  diminishing 
the  impact  of  these  penalties.  See  Pub. 
L.  104-134,  April  26, 1996.  According 
to  the  Act,  the  inflation  adjustment  is  to 
be  calculated  by  increasing  the 
maximum  civil  monetary  penalty  by  the 
percentage  that  the  Consumer  Price 
Index  for  the  month  of  June,  1995, 
exceeds  the  Consumer  Price  Index  for 
the  month  of  June  of  the  last  calendar 
year  in  which  the  amount  of  the  penalty 
was  last  set  or  adjusted.  The  initial 
adjustment,  however,  may  not  exceed 
10  percent.  Hence,  the  maximum 
penalties  for  violations  of  this  Part  are 
increased  by  10  percent.  In  addition,  the 
minimum  civil  penalty  amount  shown 
in  this  section  is  changed  fix)m  $250  to 
$500  to  conform  with  Rail  Safety 
Enforcement  and  Review  Act  of  1992, 
codified  at  49  U.S.C.  21301. 

In  further  compUance  with  the  Debt 
Collection  Improvement  Act,  FRA 
reviewed  existing  penalties  contained  in 
Appendix  B  of  Part  213.  After 
examination  of  those  penalties  and 
FRA's  enforcement  poUcies,  FRA 
decided  that  the  existing  penalties 
require  no  adjustment  at  this  time. 

The  civil  penalties  shown  in 
Appendix  B  of  the  NPRM  did  not 
include  penalties  for  CWR,  torch  cut 
rail,  new  provisions  in  excepted  track  or 
Subpart  G.  The  Appendix  B  in  this  final 
rule  includes  penalties  for  the  new 
provisions  in  the  final  rule.  Because 
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FRA's  civil  penalties  are  statements  of 
policy,  notice  and  comment  of  these 
changes  were  not  required. 

Section  213.17— Exemptions 

Proposed  rule:  The  Track  Working 
Group  considered  a  proposal  by  the 
BMWE  that  this  section  be  eliminated. 
However,  the  group  agreed  that  the 
existing  language  allowing  for  the 
temporary  suspension  of  certain  track 
standards  is  appropriate  and 
exemptions  are  necessary  for  the 
industry  to  experiment  with  alternative 
methods  of  compliance  and  new 
technology.  Further.  FRA  is  required  by 
law  to  consider  appropriately  suggested 
waiver  requests  and  has  adopted 
generally  applicable  procedures  for 
doing  so  in  49  CFR  Part  211.  Therefore, 
the  ^4PRM  recommended  that  this 
section  be  left  as  currently  written. 

Comments:  No  comments  received. 

Final  rule:  The  title  of  this  section,  as 
well  as  the  language  of  the  section  itself, 
are  changed  by  the  replacement  of 
"exemptions"  with  "waivers."  This 
language  change  makes  the  section 
consistent  with  the  language  conttiined 
in  49  U.S.C.  20103,  as  well  as  49  CFR 
Part  211. 

Section  213.19 — Information  Collection 

Proposed  rule:  The  addition  of  this 
section  was  not  proposed  in  the  NPRM. 

Comments:  No  comments  were 
received  concerning  this  addition. 

Final  rule:  FRA  adds  this  section  to 
show  which  sections  of  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for 
compliance  with  the  Paperwork 
Reduction  Act  of  1995.  See  44  U.S.C. 
3501  et  seq.  The  requirement  for 
approval  by  OMB  has  been  added  since 
the  Track  Safety  Standards  were  first 
issued.  While  subsequent  revisions  to 
the  track  standards  have  received  OMB 
approval,  those  approvals  have  not  been 
reflected  in  the  standards  themselves. 

Section  213.31— Scope 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 
recommended  that  it  remain  as 
oirrently  written. 

Comments:  FRA  received  no 
comments. 

Final  rule:  FRA  agrees  with  the 
recommendatioq  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  r\ile. 

Section  213.33 — Drainage 

Proposed  rule:  In  its  1990  petition  for 
revision  of  the  track  standards,  the 
BMWE  requested  that  this  section  be 
expanded  to  include  more  specific 
requirements  for  drainage  and  water 


diversion  around  track  roadbeds, 
addressing  water  seeping  toward  the 
track,  water  falling  upon  the  roadbed, 
cross  drainage,  and  the  use  of 
geotextiles.  The  proposal  was  discussed 
by  the  Track  Working  Group,  as  was  a 
proposal  by  the  AAR  that  merely 
modified  the  phrase  "clear  of 
obstruction"  to  "sufficiently  clear  of 
obstruction."  The  NPRM  proposed  to 
follow  an  RSAC  recommendation  that 
the  section  be  left  unchanged. 

Comments:  No  comments  received. 

Final  rule:  The  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.37— Vegetation 

Proposed  rule:  The  NPRM  proposed 
to  add  a  phrase  to  subsection  (b)  to 
include  a  requirement  to  clear 
vegetation  from  signs  and  signals  along 
railroad  rights-of-way  and  at  highway- 
rail  grade  crossings.  The  current 
regulation  stipulates  only  that 
vegetation  cannot  interfere  with 
visibility  of  railroad  signs  and  signals. 
Because  the  scope  of  Part  213  limits 
vegetation  requirements  to  railroad 
property,  this  proposal  was  not 
intended  to  be  an  attempt  to  dictate 
standards  for  surrounding  landowners. 
The  additional  language  was  intended 
only  to  cover  the  clearing  of  vegetation 
at  highway-rail  grade  crossings  to 
provide  adequate  visibility  to  the 
traveling  pubUc  of  railroad  signs  and 
signals;  it  was  not  intended  to  cover  or 
preempt  state  or  local  requirements  for 
the  clearing  of  vegetation  on  railroad 
rights-of-way  at  highway-rail  grade 
crossings. 

Conunents:  Comments  received 
supported  the  proposed  amendment. 

Final  rule:  The  final  rule  includes  one 
minor  change  to  the  rule  text  of  this 
section  to  correct  an  error  regarding  the 
effective  date  for  compliance  with  the 
change.  In  the  NPRM,  paragraphs  (b)(1) 
and  (2)  were  both  exempt  from 
compliance  for  a  period  of  one  year 
following  the  effective  date  of  the  rule. 
The  requirement  for  controlling 
vegetation  along  the  right-of-way  so  that 
it  does  not  obstruct  the  visibility  of 
railroad  signs  and  signals,  as  outlined  in 
paragraph  (b)(1),  has  been  a  requirement 
of  the  Track  Safety  Standards  since  their 
inception.  The  final  rule  will  clarify  that 
only  paragraph  (b)(2),  which  was  added 
to  enhance  visibiUty  to  the  traveling 
public  of  railroad  signs  and  signals  at 
highway-rail  crossings,  will  be  exempt 
from  compliance  for  one  year  following 
the  effective  date  of  the  rule. 

Section  213.51 — Scope 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 


recommended  that  it  remain  as 
currently  written. 

Comments:  FRA  received  no 
comments. 

Final  rule:  FRA  agrees  with  the 
recommendation  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.53 — Gage 

Proposed  rule:  The  proposed  rule 
recommended  no  changes  to  this 
section. 

Comments:  No  comments  received. 

Final  rule:  The  final  rule  includes  one 
minor  editorial  chtfige  to  this  section. 
The  section  now  cross-references  the 
maximiun  allowable  gage  for  excepted 
track  in  the  gage  table  under  §  213.53(b) 
which  was  inadvertently  omitted  in  the 
NPRM. 

Section  213.55 — Alinement 

Proposed  rule:  The  NPRM  introduced 
a  31 -foot  chord  requirement,  in  addition 
to  the  present  62-foot  chord 
requirement,  for  measuring  alinement 
on  curves  in  Classes  3  through  5  track. 
The  RSAC,  on  advice  &x)m  the  Track 
Working  Group,  recommended  this 
addition  to  control  transient  short 
wavelength  variations  in  alinement. 
This  control  was  considered  necessary 
to  introduce  an  averaging  approach  for 
the  application  of  the  Vmmx  formula 
which  determines  the  maximum 
allowable  operating  sp>eed  for  each 
curve.  The  change  in  the  application  of 
the  Vmu  formula  is  discussed  in 
§  213.57  of  this  notice. 

Comments:  Comments  received 
supported  theproposed  amendment. 

Final  rule:  Tne  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.57 — Curves:  Elevation  and 
Speed  Limitations 

Proposed  rule:  The  existing 
subsection  (a)  limits  the  design 
elevation  on  curves  to  a  maximum  of  six 
inches.  However,  this  subsection  also 
provides  for  a  deviation  from  this  design 
elevation,  which  is  contained  in  the 
§  213.63  table.  For  a  curve  elevated  to 
six  inches  in  Class  1  track,  the  allowable 
deviation  would  be  three  inches  and 
therefore  any  point  in  that  cxirve  could 
have  as  mudi  as  nine  inches  of 
elevation  and  remain  in  compliance.  For 
a  similar  situation  in  Class  3  track,  any 
point  in  that  curve  could  have  as  much 
as  seven  and  three-fourths  inches  of 
elevation  and  still  be  in  compliance.  For 
modern  rail  cars  with  a  high  center  of 
gravity,  low  speed  curve  negotiation 
under  excessive  levels  of  superelevation 
places  the  vehicle  in  an  increased  state 
of  overbalance.  This  condition  creates 
the  possibility  of  wheel  unloading  and 
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subsequent  wheel  climb  when  warp 
conditions  are  encountered  within  the 
curve. 

The  Track  Working  Group  considered 
the  characteristics  of  the  present-day 
vehicle  fleet  and  concluded  that  a  lower 
limit  on  maximum  elevation  in  a  curve 
should  be  prescribed  in  the  regulations. 
Therefore,  the  NPRM  proposed  to  revise 
subsection  (a)  to  limit  the  amount  of 
crosslevel  at  any  point  in  a  curve  to  not 
more  than  eight  inches  on  Classes  1  and 
2  track,  and  not  more  than  seven  inches 
on  Classes  3  through  5  track. 

Subsection  (b)  of  this  section 
addresses  the  maximum  allowable 
operating  speed  for  curved  track.  The 
equilibrium  speed  on  a  curve  is  the 
speed  where  the  resultant  force  of  the 
weight  and  centrifugal  force  is 
perpendicular  to  the  plane  of  the  track. 
The  American  Railway  Engineering  and 
Maintenance-of-way  Association's 
(AREMA)  Manual  of  Engineering, 
Chapter  5,  states  that  passenger  cars 
have  been  shown  to  ride  comfortably 
around  a  curve  at  a  speed  which 
produces  three  inches  of  underbalance, 
or  otherwise  stated,  three  inches  less 
elevation  than  would  be  required  to 
produce  equilibrium  conditions.  The 
AREMA  Manual  sets  forth  a  formula 
based  on  the  steady-state  forces 
involved  in  curve  negotiation  which  is 
commonly  referred  to  as  the  Vm«» 
formula.  This  formula  considers  the 
variables  of  elevation,  curvature,  and 
the  amount  of  unbalemced  elevation  or 
cant  deficiency  in  determining  the 
maximum  curving  speed.  (Note:  FRA 
considers  the  terms  "unbalanced 
elevation"  and  "cant  deficiency"  to  be 
interchangeable.)  The  present  standards 
under  paragraph  (b)  limit  curving  speed 
based  on  a  maximum  of  three  inches  of 
unbalance  or  cant  deficiency  and  is 
commonly  referred  to  as  the  "three-inch 
unbalance  formula."  FRA  has  granted 
waivers  for  other  levels  of  unbalance  on 
specified  equipment. 

Over  the  years,  railroad  engineers 
have  din^ered  as  to  the  application  of 
this  three-inch  unbalance  formula. 
Some  engineers  have  suggested  the 
designed  elevation  and  curvature 
should  be  used  to  calculate  the 
maximum  operating  speed  around  a 
ciirve.  Other  engineers  recommend  that 
an  average  of  the  entire  curve  or 
segment  of  the  curve  better  recognizes 
situations  where  steady-state  conditions 
change.  For  example,  the  elevation  may 
be  decreased  through  a  road  crossing  to 
accommodate  road  levels  and  then 
increased  beyond  the  crossing. 

Recognizing  the  origin  and  purpose  of 
the  Vmiui  formula,  the  Track  Working 
Group  recommended  that  an  average  of 
the  alinement  and  crosslevel 


measurements  through  a  track  segment 
in  the  body  of  the  curve  should  be  used 
in  the  formula  to  arrive  at  the  maximum 
authorized  speed.  This  approach 
recognizes  the  "steady-state"  purpose  of 
the  formula.  Transient  locations  (points) 
are  covered  by  the  alinement  and  track 
surface  tables.  Normally,  approximately 
10  stations  are  used  through  the  track 
segment,  spaced  at  15 '6"  apart.  If  the 
length  of  the  body  of  the  curve  is  less 
than  155  feet,  measurements  should  be 
taken  for  the  full  length  of  the  body  of 
the  curve. 

This  imiform  or  averaging  technique 
over  the  10  stations  through  the  track 
segment  is  consistent  with  the  concept 
used  by  the  vehicle/track  dynamicists 
who  discuss  "g"  levels  in  steady-state 
conditions,  often  considered  to  be  one 
or  two  seconds.  At  80  m.p.h.,  a  vehicle 
will  have  traversed  approximately  118 
feet  of  track  in  one  second. 
Measurements  taken  over  155  feet  (10 
stations  at  15'6")  provide  the  necessary 
distance  to  determine  the  behavior  of 
the  vehicle  over  the  one-  or  two-second 
steady-st^te  interval. 

Analysis  has  shown  that,  although 
application  of  the  Vm.*  formula  on  a 
point-by-point  basis  is  overly 
conservative,  it  does  provide  for  the 
coverage  of  certain  combinations  of 
alinement  and  crosslevel  deviations  in 
Classes  3  through  5  track  which  could 
result  in  wheel  climb  derailments. 
However,  further  analysis  has  shown 
that  these  transient  short-wavelength 
anomalies  can  be  covered  by  the 
introduction  of  a  31 -foot  chord  to  the 
alinement  table  contained  in  §  213.55. 

The  Track  Working  Group  also 
recommended  the  addition  of  new 
paragraphs  (c),  (d),  (e),  and  (f)  which 
will  permit  curving  speeds  based  on 
four  inches  of  unbalance  or  cant 
deficiency  for  certain  categories  of 
equipment  that  demonstrate  safe 
ciuving  performance  at  this  level  of 
unbalance.  The  means  of  qualification  is 
a  basic  procedure  known  as  a  "static 
lean"  test  that  has  been  used  many 
times  in  recent  years  for  the  testing  of 
equipment  for  operation  at  higher  cant 
deficiencies.  Although  four  inches  of 
cant  deficiency  is  usually  applied  to 
passenger  trains,  other  types  of 
equipment  with  comparable  suspension 
systems,  centers  of  gravity,  and  cross- 
sectional  areas  may  perform  equally 
well.  Standard  freight  equipment, 
however,  typically  does  not  have  the 
prerequisite  vehicle  characteristics 
which  would  allow  curving  sp>eeds 
based  on  more  than  three  inches  of  cant 
deficiency.  The  Track  Working  Group 
recommended  that  FRA  review  the 
information  provided  by  the  track 
owner  or  operator  to  verify  safe  curving 


performance  and  approve  the  proposal 
before  the  vehicles  are  operated  at  four 
inches  of  cant  deficiency. 

The  NPRM  proposed  to  revise 
Appendix  A,  which  currently  contains  a 
table  specifying  the  maximum  allowable 
operating  speed  for  each  curve  based  on 
three  inches  of  cant  deficiency.  Under 
this  proposed  change.  Appendix  A 
would  be  amended  to  include  two 
tables.  Table  1  would  be  identical  to  the 
current  table,  while  Table  2  would 
specify  curving  speeds  based  on  four 
inches  of  cant  deficiency. 

Comments:  Comments  received 
supported  the  proposed  amendments. 

Fwal  rule:  FRA  adds  paragraph  (g)  to 
this  section  to  afford  track  owners  or 
railroads  operating  above  Class  5  speeds 
an  option  to  qualify  equipment  at  cant 
deficiencies  greater  than  four  inches  in 
lower  track  classes.  Track  owners  or 
railroads  operating  under  the  provisions 
of  Subpart  G  may  exercise  the  option  on 
lower  track  classes  (Classes  1  through  5) 
that  are  contiguous  with  high  speed 
territory  without  first  petitioning  FRA 
for  a  waiver  fitDm  compliance  with  the 
other  provisions  of  §  213.57. 

Under  paragraph  (g),  a  track  owner  or 
railroad  operating  under  Subpart  G  on 
track  that  is  contiguous  to  lower  speed 
track  may  request  FRA  approval  to 
operate  at  a  higher  level  of  cant 
deficiency  using  the  same  procedures 
available  under  §  213.329(c)  and  (d). 
The  track  owner  or  railroad  must  submit 
to  FRA  for  approval  a  test  plan  which 
will  determine  through  engineering 
analysis  the  safety  limits  for  lateral 
carl)ody  accelerations  which  can  be 
used  as  a  surrogate  measure  to 
determine  the  amount  of  wheel 
unloading  under  cant  deficient 
operation. 

Upon  FRA  approval  of  the  test  plan, 
the  track  owner  or  railroad  may  conduct 
incrementally  increasing  train  speed  test 
runs  to  demonstrate  that  wheel 
unloading  is  within  the  prescribed 
safety  limits.  Once  the  test  is  completed 
and  FRA  approves  a  level  of  cant 
deficient  operation,  paragraph  (g) 
requires  geometry  car  inspections  and 
acceleration  measurements  to  confirm 
the  integrity  of  the  vehicle/track 
interaction  on  the  curves. 

The  provision  in  paragraph  (g)  does 
not  apply  to  track  owners  or  railroads 
which  operate  trains  in  only  Classes  1 
through  5.  FRA  must  consider  other 
factors  associated  with  track  in  Classes 
1  through  5,  such  as  the  likelihood  of  a 
decrease  in  overall  track  quality  and  an 
absence  of  information  generated 
through  vehicle  qualification  testing 
procedures  as  required  under  §  213.345. 
Therefore,  a  track  owner  or  railroad 
wishing  to  operate  in  Classes  1  through 
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5  at  cant  deficiencies  greater  than  four 
inches  must  petition  FRA  for  a  waiver. 

Section  213.59— Elevation  of  Curved 
Track;  Runoff 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 
recommended  that  it  remain  as 
currently  written. 

Comments:  FRA  received  no 
comments. 

Final  rule:  FRA  agrees  with  the 
recommendation  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  rule. 

§  21 3.63— Track  Surface 

Proposed  rule:  The  present  track 
surface  table  contained  in  this  section 
was  established  in  the  original 
standards  more  than  20  years  ago  and 
has  served  the  industry  well  as  a 
minimum  safety  requirement.  However, 
some  of  the  parameters  need  updating  to 
recognize  the  knowledge  gained  from 
investigation  of  derailment  causes, 
engineering  analysis,  and  changes  in 
terminology.  Therefore,  the  NPRM 
proposed  several  changes  to  track 
surface  requirements  to  better  address 
current  knowledge  of  track/vehicle 
interaction. 

The  NPRM  proposed  that  the 
parameter  referring  to  the  rate  of  runoff 
at  the  end  of  a  track  raise  and  the 
parameter  for  deviation  from  uniform 
profile  should  both  remain  unchanged. 
The  profile  parameter  is  conservative  for 
single  occurrences  on  both  rails  and  less 
conservative  for  repeated  perturbations. 

In  the  1982  revisions  to  the  Track 
Safety  Standards,  the  requirement  for 
maintenance  of  ciuT^e  records,  including 
degree  of  curvature  and  the  amoxmt  of 
elevation  designated  in  curves  was 
removed.  Since  that  time,  the  term 
"designated  elevation"  has  been 
controversial  ^nd  difficult  to  apply.  The 
NPRM  proposed  to  remove  that  term 
from  the  revised  table. 

The  NPRM  also  proposed  to  revise  the 
way  the  Track  Safety  Standards  address 
transition  spirals.  For  many  curves, 
especially  in  the  lower  track  classes, 
track  maintenance  personnel  often  differ 
as  to  the  locations  where  spirals  begin 
and  end,  as  well  as  to  the  measured 
runoff  rate.  In  view  of  the  somewhat 
subjective  nature  of  the  concept  of 
uniform  runoff  in  spirals,  the  proposed 
changes  in  this  notice  use  a  different 
approach  from  runoff  or  "variation  in 
crosslevel  in  spirals"  and  incorporate 
this  parameter  into  another  parameter. 

In  the  present  track  surface  table,  the 
maximum  variation  in  crosslevel  in 
spirals  could  exceed  that  allowed  on 
tangents  and  in  the  full  body  of  curves 
over  the  same  distance.  The  mechanism 


for  derailment  in  the  body  of  the  curve 
is  the  same  as  in  the  spiral.  The  NPRM 
proposed  that  the  differences  in 
crosslevel  in  spirals  be  included  in  one 
parameter  to  siibplify  the  table  and 
correct  the  discrepancy  that  currently 
exists.  The  NPRM  also  proposed  that  the 
existing  parameters  referring  tu 
"deviation  from  designated  elevation" 
and  "variation  in  crosslevel"  in  spirals 
are  unnecessary,  provided  spiral 
variations  in  crosslevel  are  included  in 
the  "warp"  parameter.  The  "warp" 
parameter  is  measured  by  determining 
the  difference  in  crosslevel  between  two 
points  less  than  62-feet  apart. 

While  the  difference  in  crosslevel 
parameter  (warp)  addresses  the  majority 
of  situations  where  wheel  climb  or  rock 
off  can  occur,  three  footnotes  are  added 
to  the  table  to  address  specific 
situations. 

The  footnote  identified  by  an  asterisk 
inside  the  table  addresses  the  present 
practice  on  some  railroads  to  design  a 
greater  nuioff  of  elevation  in  spirals  due 
to  physical  restrictions  on  the  length  of 
spirals.  Spiral  runoff  in  new     - 
construction  must  be  designed  and 
maintained  within  the  limits  shown  in 
the  table  for  difference  in  crosslevel. 

Footnote  1  is  included  to  address  the 
known  derailment  cause  where  a  warp 
occurs  in  conjunction  with  an  amount 
of  curve  elevation  that  approaches  the 
maximum  typically  in  use.  When  a 
vehicle  is  in  an  luibalanced  condition 
on  this  curve  elevation  and  encounters 
a  warp  condition,  the  vehicle  is 
subjected  to  wheel/rail  forces  that  could 
result  in  wheel  climb. 

Footnote  2  is  included  to  address  the 
harmonic  rock  off  problem  of  which  the 
railroad  industry  has  been  aware  for 
many  years.  Under  repeated  warp 
conditions,  the  vehicle  can  experience 
an  increase  in  side-to-side  rocking  that 
may  result  in  wheel  climb  in  curves  or 
center  plate  separation  on  tangents. 

Comments:  Comments  received 
supported  the  proposed  amendments. 
One  commenter  questioned  the  use  of 
the  terms  "variation"  and  "difference," 
and  recommended  the  consistent  use  of 
one  or  the  other .^  but  not  both. 

Final  ru/e.The  term  "variation"  only 
appears  in  the  statement  behind  the 
asterisk  inside  the  track  surface  table. 
The  term  "variation"  is  used  because 
this  statement  refers  to  the  previous 
warp  standard  for  spirals  which  used 
the  same  term.  In  certain  locations,  the 
prior  standard  for  warp  in  spirals  will 
be  grandfathered  due  to  physical 
restrictions  and  therefore  FRA  believes 
the  terms  should  be  consistent.  In  all 
other  instances  in  this  section,  the  term 
"difference"  is  used  exclusively.  The 
final  rule  makes  one  change  in  the  track 


surface  table  under  the  parameter 
described  as  the  difference  in  crosslevel 
between  any  two  points  less  than  62  feet 
apart,  or  commonly  referred  to  as  the 
"warp"  parameter.  The  results  of  recent 
track  twist  (warp)  studies  conducted  at 
the  Transportation  Technology  Center 
(TTC),  where  three  different  vehicle 
types  were  tested  to  determine  their 
responses  to  crosslevel  and  combined 
crosslevel/ahnement  perturbations  on 
tangent  and  curved  test  zones,  indicate 
that  a  limit  for  warp  of  2  V«  inches  for 
Class  2  track  would  be  more  appropriate 
than  the  proposed  limit  of  2V2  inches  by 
RSAC.  The  report  of  the  TTC  testing  was 
not  available  to  the  Track  Working 
Group  when  their  recommendations 
were  made. 

Section  213.101— Scope 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 
recommended  that  it  remain  as 
currently  written. 

Comments:  FRA  received  no 
comments. 

Final  rule:  FRA  agrees  with  the 
recommendation  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.103 — Ballast;  General 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 
recommended  that  it  remain  as 
currently  written. 

Comments:  FRA  received  no 
conunents. 

Final  rule:  FRA  agrees  with  the 
recommendation  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.109 — Crossties 

Proposed  rule:  The  NPRM  proposed 
to  amend  this  section  to  include  several 
recommendations  made  by  the  Track 
Working  Group  and  adopted  by  the 
RSAC.  After  reviewing  FRA's  Accident/ 
Incident  data  base,  the  Track  Working 
Group  concluded  that  wide  gage 
resulting  from  defective  crossties 
continues  to  be  the  single  largest  causal 
factor  associated  with  track-caused 
reportable  derailments. 

Gage  widening  forces  applied  to  the 
track  structure  from  the  movement  of 
rolling  stock  tend  to  increase  as  track 
ciuvature  increases.  Therefore,  the 
NPRM  proposed  to  increase  the  niunber 
of  effective  crossties  required  under 
subsection  (c)  for  tiunouts  and  curved 
track  with  over  two  degrees  of 
curvature.  The  purpose  of  this  proposed 
requirement  was  to  strengthen  the  track 
structiue  to  enable  it  to  better  resist 
such  forces. 


UMI 
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In  Class  1  track,  the  required  number 
of  crossties  in  any  3  9- foot  segment  of 
track  would  increase  from  five  to  six;  in 
Class  2  track,  from  eight  to  nine;  in 
Class  3  track,  from  eight  to  10;  and  in 
Classes  4  and  5  track,  from  12  to  14. 
These  changes  were  proposed  to  become 
effective  two  years  after  the  effective 
date  of  the  final  rule. 

Under  subsection  (d),  the  NPRM 
proposed  an  optional  requirement  for 
the  number  and  placement  of  crossties 
near  rail  joints  in  Classes  3  through  5 
track.  The  existing  requirement  calls  for 
one  crosstie  within  a  specified  distance 
from  the  rail  joint  location,  while  the 
proposed  optional  requirement  would 
allow  two  crossties,  one  on  each  side  of 
the  joint,  within  a  specified  distance 
from  the  rail  joint  location.  FRA 
previously  examined  both  standards 
under  various  static  loading  conditions. 
The  results  indicated  that  the  proposed 
optional  requirement  provides  equal  or 
better  joint  support  than  the  present 
requirement. 

The  NPRM  also  proposed  to  add  a 
new  subsection  (e)  to  address  track 
constructed  without  conventional 
crossties,  such  as  concrete-slab  track. 
The  existing  standards  do  not  address 
this  type  of  construction  in  which  the 
running  rails  are  secured  through 
fixation  to  another  structural  member. 
The  proposed  addition  addressed  this 
type  of  track  construction  by  requiring 
railroads  to  maintain  gage,  surface,  and 
alinement  to  the  standards  specified  in 
subsections  (b](l)(i),  (ii),  and  (iii). 

Comments:  Comments  received 
supported  the  proposed  amendments. 
One  commenter  suggested  that  the 
GRMS  technology  be  incorporated  into 
this  section. 

Final  rule:  As  discussed  earlier  in  the 
preamble  to  this  final  rule,  a  separate 
task  group  continues  to  evaluate  GRMS 
technology  for  possible  incorporation 
into  the  Track  Safety  Standards. 

The  final  rule  includes  subsection  (c) 
as  it  is  currently  written,  as  well  as 
subsection  (d)  to  become  effective  two 
years  after  the  effective  date  of  this  final 
rule. 

The  section  as  proposed  is  adopted  in 
this  final  nde  with  renumbering  of  the 
subsections.  Subsection  (d)  in  the 
NPRM  appears  as  subsection  (f)  in  the 
final  rule,  and  subsection  (e)  in  the 
NPRM  appears  as  subsection  (g)  in  the 
final  rule. 

Section  213.113 — Defective  Rails 

Proposed  rule:  The  NPRM  proposed 
several  substantive  changes  to  this 
section  which  reflect  the  results  of 
FRA's  on-going  rail  integrity  research 
program.  The  results  indicate  the  need 
to  revise  the  remedial  action  tables  and 


sp>ecifications  to  more  adequately 
address  the  risks  of  rail  failure, 
reserving  the  most  restrictive  actions  on 
limiting  operating  speed  for  those  rail 
defects  which  are  large  enough  to 
present  a  risk  of  service  foilure. 

Because  "zero  percent'"  entries  serve 
no  useful  purpose,  they  should  be 
dropped  fit>m  the  remedial  action 
tables.  Similarly,  "100  percent"  of  rail 
head  cross-sectional  area  is  not  a 
meaningful  dividing  point  for  transverse 
defects.  The  proposed  revisions  to  the 
remedial  action  table  for  transverse 
defects  placed  a  lower  limit  of  five 
percent  of  the  rail  head  cross-sectional 
area.  If  a  transverse  defect  is  reported  to 
be  less  than  five  percent,  no  remedial 
action  would  be  required  under  the 
revised  standards.  Defects  reported  less 
than  five  percent  are  not  consistently 
found  during  rail  breaking  programs  and 
therefore  defect  determination  within 
this  size  range  is  not  always  reliable. 
Furthermore,  if  the  determination  is 
reliable,  defect  growth  to  service  failure 
size  within  the  newly  established 
testing  frequency  under  §  213.237  is 
highly  unlikely.  The  proposed  revisions 
to  the  remedial  action  table  for 
transverse  defects  also  established  one 
or  more  mid-range  defect  sizes,  between 
five  percent  and  100  percent,  each  of 
which  would  require  specific  remedial 
actions. 

In  the  proposed  revised  remedial 
action  table,  all  longitudinal  defects 
were  combined  within  one  group 
subject  to  identical  remedial  actions 
based  on  their  reported  size.  These 
types  of  longitudinal  defects  all  share 
similar  growth  rates  and  the  same 
remedial  actions  are  appropriate  to  each 
type.  The  lower  limit  of  "0"  inches  was 
eliminated  and  the  size  divisions  were 
revised  upward  slightly  to  reflect  FRA's 
research  findings  which  indicate  that 
this  class  of  rail  defect  has  a  relatively 
slow  growth  rate. 

The  "0"  inch  lower  Umit  was 
eUminated  also  for  bolt  hole  cracks  and 
broken  bases.  The  proposed  revision 
also  included  minor  changes  in  the  size 
divisions  for  bolt  hole  cracks,  as  well  as 
changes  in  the  required  remedial  action 
for  broken  bases  less  than  6  inches  and 
damaged  rail. 

The  NPRM  also  proposed  to  add 
"Flattened  Rail"  to  the  rail  defect  table. 
Although  it  is  not  a  condition  shown  to 
affect  the  structural  integrity  of  the  rail 
section,  it  can  result  in  less-than- 
desirable  dynamic  vehicle  responses  in 
the  higher  speed  ranges.  The  flattened 
rail  condition  is  identified  in  the  table, 
as  well  as  in  the  definition  portion  of 
subsection  (b),  as  being  Ve  inches  or 
more  in  depth  and  8  inches  or  more  in 
length. 


The  Track  Working  Group  discussed 
at  length  a  "break  out  in  rail  head,"  but 
was  unable  to  agree  on  a  standard 
definition.  The  RSAC  therefore 
recommended  that  the  industry 
continue  to  be  guided  by  FRA's  current 
interpretation  that  a  break  out  in  the  rail 
head  consists  of  a  piece  physically 
separated  from  the  parent  rail. 

The  NPRM  also  proposed  to  make 
several  substantive  revisions  to  the 
remedial  actions  specified  under 
"Notes"  in  subsection  (a)(2)  of  this 
section.  A  new  note  "A2"  was  added  to 
address  the  mid-range  transverse  defect 
sizes  which  were  added  to  the  table. 
This  remedial  action  allows  for  train 
operations  to  continue  at  a  maximum  of 
10  m.p.h.  for  up  to  24  hours,  following 
a  visual  insp>ection  by  a  person 
designated  under  §  213.7. 

Note  "B",  which  currently  does  not 
define  a  limiting  speed,  was  changed  to 
limit  speed  to  30  m.p.h.  or  the 
maximimi  allowable  speed  under 
§  213.9  for  the  class  of  track  concerned, 
whichever  is  lower. 

Notes  "C",  "D".  and  "H"  were  revised 
to  limit  the  operating  speed,  following 
the  application  of  joint  bars,  to  50 
m.p.h.  or  the  maximum  allowable  speed 
under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 
Presently,  the  standards  limit  speed  to 
60  m.p.h.  or  the  maximum  allowable 
speed  under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

A  second  paragraph  in  Note  "C,"  the 
remedial  action  which  appHes 
specifically  to  detail  fractures,  engine 
bum  fractures,  and  defective  welds, 
proposed  a  significemt  change  to  the 
current  standards.  This  revision 
addressed  defects  which  are  discovered 
in  Classes  3  through  5  track  during  an 
internal  rail  inspection  required  under 
§  213.237,  and  whose  size  is  determined 
not  to  be  in  excess  of  25  percent  of  the 
rail  head  cross-sectional  area.  For  these 
specific  defects,  a  track  owner  may 
operate  for  up  to  four  days  at  a  speed 
Umited  to  50  m.p.h.  or  the  maximum 
allowable  speed  under  §  213.9  for  the 
class  of  track  concerned,  whichever  is 
lower.  If  the  defective  rail  is  not 
removed  or  a  permanent  repair  made 
within  four  days  of  discovery,  the  speed 
is  limited  to  30  m.p.h.  until  joint  bars 
are  appUed. 

Under  the  existing  standards,  these 
types  of  defects,  predominant  on  heavy 
utilization  trackage,  would  require  a  30 
m.p.h.  restriction  until  joint  bars  are 
applied.  Practice  within  the  industry 
today  is  to  operate  the  rail  test  vehicle 
until  the  number  of  defects  found 
exceeds  the  railroad's  ability  to  effect 
immediate  repairs.  At  that  time  the  rail 
test  vehicle  is  shut  down  for  the  day. 
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The  purpose  of  this  practice  is  to  reduce 
speed  restrictions  which  not  only  affect 
the  railroad's  abiUty  to  move  trains,  but 
also  can  produce  undesirable  in-train 
forces  that  can  lead  to  derailments. 
However,  prematurely  shutting  down 
rail  test  car  operations  negate  any 
possibility  of  discovering  larger  and 
more  serious  defects  that  may  lie  just 
ahead. 

Furthermore,  the  results  of  FRA's 
research  indicate  that  defects  of  this 
type  and  size  range  have  a  predictable 
slow  growth  life.  Research  indicates  that 
even  on  the  most  heavily  utilized 
trackage  in  use  today,  defects  of  this 
type  and  size  are  unlikely  to  grow  to 
service  failure  size  in  four  days. 

Comments:  Comments  received 
generally  supported  the  proposed 
aumendments  to  this  section.  One 
commenter  suggested  that  definitions 
for  "bolt  hole  crack,"  "defective  weld," 
and  "head-web  separation"  should  be 
added  to  subsection  (b).  This 
commenter  also  suggested  that  remedial 
actions  for  certain  rail  defects,  which 
are  expressed  in  terms  of  an  "either/or" 
option,  could  be  made  less  ambiguous 
by  bracketing  those  options. 

One  commenter  suggested  that  a 
periodic  re-examination  of  "flattened 
rails"  should  be  required  so  that  the 
severity  emd  growth  rate  of  this  rail 
defect  can  be  monitored.  This 
commenter  also  suggested  that  "shelled 
rail"  should  be  defined  as  a  rail  defect 
which  would  require  some  specified 
remedial  action. 

One  commenter  argued  that  when  a 
track  owner  voluntarily  elects  to 
conduct  a  continuous  search  for  internal 
defects  on  Class  1  and  2  track  where 
regulatory  requirements  for  inspections 
of  this  type  are  non-existent,  any  rail 
defects  found  should  be  subject  to  the 
requirements  of  only  remedial  action  B. 
regardless  of  the  defect  type  or  size  of 
the  defect.  The  commenter  argued  that 
such  a  provision  would  ensure  that 
there  is  not  a  regulatory  disincentive  for 
voluntarily  conducting  internal  rail 
inspections  on  Class  1  and  2  track. 

Another  commenter  suggested  that 
FRA's  definition  of  "break  out  in  rail 
head"  should  be  more  restrictive  than 
the  present  version.  This  commenter 
also  suggested  that  the  final  rule  should 
set  parameters  for  determining 
"excessive  rail  wear"  in  a  manner 
similar  to  the  methods  used  to  measure 
excessive  wheel  wear  prescribed  in  the 
49  CFR  Fart  215.  Railroad  Freight  Car 
Safety  Standards. 

Final  rule:  The  Track  Working  Group 
discussed  at  length  the  issues  associated 
with  "flattened  rail"  (locaUzed 
collapsed  head  rail)  and  "shelled  rail." 
FRA  and  industry  research  indicates 


that  these  occurrences  are  more 
accurately  categorized  as  rail  surface 
conditions,  not  rail  defects,  as  they  do 
not  in  themselves  cause  service  failure 
of  the  rail. 

FRA  beheves  that  the  risk  of  detail 
fractures  being  masked  by  "shelled  rail" 
conditions  was  appropriately  addressed 
in  the  proposed  rule  by  specifying  more 
restrictive  inspection  intervals  and  by 
requiring  specific  remedial  actions  to  be 
taken  when  surface  conditions  such  as 
"shelled  rail"  prevent  a  valid  inspection 
for  internal  defects.  The  proposed  rule 
addresses  the  issue  of  "flattened  rail"  in 
terms  of  a  specified  remedial  action  for 
those  of  a  certain  depth  and  length.  FRA 
believes  that  further  monitoring  of 
"flattened  rail"  conditions  can  be 
accomphshed  without  prescribing 
regulations  which  mandate  inspection 
procedures  beyond  which  already  exist. 
FRA's  rail  integrity  research  program 
will  continue  to  study  "shelled  rail" 
and  "fiattened  rail"  conditions,  and  in 
the  event  that  research  indicates 
additional  regulation  is  necessary  in  the 
future,  FRA  will  not  hesitate  to  do  so. 

The  Track  Working  Group  was  unable 
to  improve  FRA's  current  definition  of 
a  "break  out  in  rail  head."  The  current 
definition,  when  viewed  in  terms  of  the 
remedial  action  which  it  requires  when 
met.  has  been  considered  too  liberal 
under  certain  circumstances,  while 
conversely,  it  has  also  been  considered 
too  conservative  under  other 
circiunstances.  The  circiunstances 
primarily  dictated  by  the  type  and  size 
of  defect,  along  with  the  location  of  the 
defect  in  the  rail.  FRA  believes  that 
under  the  current  remedial  action 
requirement,  the  current  definition  for 
"break  out  in  rail  head"  is  adequate. 

The  issue  of  "excessive  rail  wear" 
continues  to  be  evaluated  by  FRA's  rail 
integrity  research  program.  FRA 
believes  that  insufficient  data  exist  at 
this  time  which  would  indicate  that 
parameters  for  this  condition  should  be 
proposed  as  a  minimum  safety  standard. 

FRA  believes  that  the  remedial  action 
tables  and  specifications  in  this  final 
rule  better  address  the  risks  associated 
with  rail  failure.  These  risks  are 
primarily  dependent  upon  defect  type 
and  size  and  should  not  be  dependent 
upon  the  manner  or  mechanism  which 
reveals  the  existence  of  the  defect.  FRA 
believes  that  providing  special 
regulatory  relief  for  defects  found 
during  voluntary  inspections  for 
internal  rail  defects  would  not  be  a 
prudent  approach  to  take.  However,  in 
revising  the  remedial  action  table,  FRA 
has  sought  to  provide  enhanced 
flexibility  where  warranted  by  safety 
considerations. 


FRA  agrees  that  additional  definitions 
would  be  helpful,  so  this  final  rule  adds 
definitions  for  "bolt  hole  crack." 
"defective  weld."  and  "head-web 
separation."  FRA  also  agrees  that 
bracketing  certain  "either/or"  remedial 
actions  will  clarify  the  intent  of  those 
requirements. 

With  the  exception  of  these  minor 
changes,  the  rule  is  adopted  as  proposed 
by  the  Track  Working  Group  and 
endorsed  by  the  RSAC. 

Section  213.1 15— Rail  End  Mismatch 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 
recommended  that  it  remain  as 
currently  written. 

Comments:  FRA  received  no 
comments. 

Final  rule:  FRA  agrees  with  the 
recommendation  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.119 — Continuous  Welded 
Rail  (CWR):  General 

Proposed  rule:  The  NPRM  proposed 
to  introduce  a  requirement  for  railroads 
to  establish  and  place  in  effect  written 
procedures  to  address  CWR.  These 
procedures  must  address  the 
installation,  adjustment,  maintenance 
and  inspection  of  CWR  track,  and 
include  a  formal  training  program  for 
the  application  of  these  procedures.  The 
procedures,  including  a  program  for 
training,  must  be  submitted  to  FRA 
within  six  months  following  the 
effective  date  of  this  rule.  Although 
many  railroads  already  have  in  effect  a 
CWR  program,  FRA  will  review  each 
submitted  set  of  procedures  for 
compliance  with  the  individual 
requirements  of  the  proposed 
regulation. 

Within  the  last  decade,  through  the 
determined  efforts  of  researchers  from 
industry  and  government,  along  with 
experience  gained  from  accident 
investigators  and  track  maintenance 
people,  the  railroad  industry  has  gained 
a  better  comprehension  of  the 
mechanics  of  laterally  unstable  CWR 
track.  As  a  result,  the  industry  has 
identified  maintenance  procedures  that 
are  critical  to  maintaining  CWR  track 
stability. 

As  proposed,  the  requirements  do  not 
detail  how  each  procedure  is  to  be 
carried  out.  Rather,  they  identify  the 
basic  safety  issues  and  permit  railroads 
t(^  develop  and  implement  their  own 
procedures  to  address  those  issues, 
provided  the  procedures  are  consistent 
with  current  research  results  as  well  as 
findings  from  practical  experience 
documented  in  recent  years.  The 
procedures  should  be  clear,  concise,  and 
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easy  to  understand  by  maintenance-of- 
way  employees.  A  comprehensive 
training  program  must  be  in  place  for 
the  application  of  these  procedures. 

The  proposed  regulation  requires  the 
designation  of  a  "desired  rail 
installation  temperature  range"  for  the 
geographic  area  in  which  the  CWR  is 
located.  By  definition  contained  in  the 
proposed  regulation,  "desired  rail 
installation  temperature  range"  is  the 
rail  temperature  range  at  which  forces  in 
CWR  should  not  cause  a  track  buckle  in 
extreme  heat,  or  a  pull-apart  during  cold 
weather.  Ciurent  general  practice  withir, 
the  industry,  based  to  a  large  extent  on 
research  findings,  is  to  establish  a 
"desired  rail  installation  temperature 
range"  which  is  considerably  higher 
than  the  annual  mean  temperature  for 
the  geographic  area  in  which  the  CWR 
is  located.  The  regulation,  as  propose< 
in  the  NPRM,  provides  railroads  with 
flexibility  to  establish  the  "desired  ra 
installation  temperature  range"  basef^ 
on  the  characteristics  of  the  specific 
territory  involved  and  the  historical 
knowledge  acquired  through  the 
application  of  past  procedures. 

When  CWR  is  installed  and  anch'f  ed/ 
fastened  at  the  "desired  rail  installc 
temperature  range,"  it  is  considere 
be  in  its  initial  "stress-free"  state,  vhere 
the  net  longitudinal  force  is  equal  to 
zero.  Research  discloses  that  many 
factors,  some  of  which  are  unavoidable, 
like  dynamics  of  train  operation,  the 
necessary  lining  and  surfacing  of  the 
track  structure,  and  performing  rail 
repairs  all  contribute  to  a  gradual 
lowering  over  time  of  the  initial  rail 
installation  temperature  range  which 
increases  the  potential  for  track 
buckling.  This  phenomenon 
substantiates  the  need  to  install  and 
anchor/fasten  CWR  at  a  relatively  high 
rail  installation  temperature  range. 

Maintenance  of  the  "desired  rail 
installation  temperature  range"  is 
critical  to  ensuring  CWR  stability. 
Therefore,  the  procedures  for 
installation,  adjustment,  effecting  rail 
repairs,  and  repairing  track  buckles  or 
pull-aparts  must  compare  the  existing 
rail  temperature  with  the  "desired  rail 
installation  temperature  range"  for  the 
area  concerned. 

The  procedures  also  must  address 
several  other  topics,  such  as  rail 
anchoring,  controlling  train  speed  when 
CWR  track  has  been  disturbed,  ballast 
re-consolidation,  inspections,  and 
recordkeeping  for  the  installation  of 
CWR  and  rail  repairs  that  do  not 
conform  to  the  railroad  written 
procedures.  A  track  owner  may  update 
or  modify  CWR  procedures  as 
necessary,  upon  notification  to  FRA  of 
those  changes. 


Development  of  individual  CWR 
programs  could  prove  burdensome  for 
many  small  railroads.  As  recommended 
by  the  Track  Working  Group,  FRA  will 
work  with  the  ASLRA  to  develop  a 
generic  set  of  CWR  procedures  to  apply 
to  low  speed/low  tonnage  Class  2  and 
Class  3  railroad  operations. 

Comments:  Comments  generally 
[upported  the  proposed  amendment. 
'  ne  commenter  questioned  the  need  for 
jrtain  railroads  that  only  conduct  low 
peed/low  tonnage  operations  to  adopt 
mtten  procedures  addressing  CWR. 
'  Another  commenter  questioned  FRA's 
'  enforceability  of  the  proposed  new 
section. 

Final  rule:  The  details  of  these 
procedures  are  to  be  based  on  research 
findings  and  sound  engineering 
principles.  FRA  is  committed  to 
working  with  ASLRA  to  develop  a 
generic  set  of  CWR  procedures  with 
wide  applicability  for  the  spectrum  of 
smaller  railroads.  FRA  believes  that 
certain  requirements  contained  in  the 
generic  procedures,  such  as  a 
requirement  to  operate  at  reduced  speed 
following  maintenance  work  which 
disturbs  the  track,  will  not  have  an 
impact  on  a  railroad  that  normally  only 
operates  at  10  m.p.h.  Other 
requirements  of  this  generic  set  of 
procedures  would  also  be  less 
burdensome  due  to  the  nature  of  most 
low  speed/low  tonnage  operations. 

This  new  section  is  enfx)rceable  to  the 
extent  that  CWR  procedures  must  be 
developed  and  implemented,  and 
employees  responsible  for  their 
application  must  be  trained  on  these 
procedures.  In  the  proper  exercise  of  its 
enforcement  discretion,  the  agency  is 
unlikely  to  take  enforcement  action 
against  minor  deviations  fix)m  CWR 
procedures  unless,  together  with  other 
violations,  they  are  part  of  a  larger 
problem. 

Section  213.121 — Rail  Joints 

Proposed  rule:  Under  existing 
subsection  (a),  the  phrase  "proper 
design  and  dimension"  often  has  been 
interpreted  to  prohibit  the  use  of  any 
joint  bar  on  a  rail  section  for  which  it 
was  not  specifically  designed.  This 
interpretation  does  not  consider  the  fact 
that  certain  joint  bars  are 
interchangeable  between  different  rail 
sections.  Therefore,  the  NPRM  proposed 
to  change  the  word  "proper"  to 
"structurally  sound"  in  subsection  (a). 

In  subsection  (b),  the  NPRM  proposed 
to  add  the  modifier  "excessive"  in  bont 
of  the  phrase  "vertical  movement."  The 
existing  language  in  this  subsection 
implies  that  no  vertical  movement  of 
either  rail  could  be  allowed  when  all 
bolts  are  tight.  This  interpretation  is  too 


strict.  FRA's  Enforcement  Manual 
suggests  that  FRA  inspectors  evaluate 
excessive  vertical  movement  when 
determining  compliance  with  this 
paragraph.  This  change  would  make  the 
rule  conform  to  sound  practices. 

The  NPRM  proposed  to  extend  to 
Class  2  track  the  prohibition  of  torch 
cutting  bolt  holes  in  rail.  The  reference 
to  joint  bars  was  removed,  the  subject  to 
be  covered  in  the  proposed  new 
subsection  (h)  which  restricts  the 
practice  of  re-configuring  joint  bars. 
Joint  bars  for  older  rail  sections  are 
becoming  increasingly  difficult  to  find 
and  are  no  longer  being  manufactured. 
Therefore,  the  new  subsection  (h) 
prohibits  the  re-configuration  of  joint 
bars  in  Classes  3  through  5  track,  but  not 
in  Classes  1  and  2  track. 

Comments:  Comments  generally 
supported  the  proposed  amendments. 
One  commenter  agreed  that  the  term 
"structurally  sound"  is  more  technically 
correct,  but  stated  that  the  term  provides 
no  additional  guidance  as  to  what  joint 
bars  are  interchangeable  with  various 
rail  sections.  Several  commenters 
suggested  that  the  prohibition  on 
reconfiguring  joint  bars  with  a  torch 
should  be  extended  to  Class  2  track. 
Another  commenter  suggested  that  the 
term  "excessive"  should  be  quantified. 

Final  rule:  FRA  believes  the  risks  in 
the  lower  speed  track  classes  are 
minimal  when  a  railroad  torch  cuts  bolt 
holes  in  joint  bars  and  reconfigures  joint 
bars  with  a  torch.  The  most  critical  of 
joint  bar  failures  are  those  in  which  the 
bar  cracks  or  breaks  through  the  middle 
two  bolt  holes.  If  this  were  to  happen  as 
a  result  of  reconfiguring  by  a  torch,  a 
regulation  already  exists  which 
prohibits  any  cracks  or  breaks  in  this 
area  of  the  joint  bar  for  any  class  of 
track. 

FRA  believes  that  the  term 
"excessive"  in  the  context  of  this 
section  should  be  left  to  the  discretion 
of  a  quahfied  person  based  on  that 
person's  evaluation  of  what  risks  may  be 
associated  with  any  particular  set  of 
conditions.  FRA  agrees  that  additional 
guidance  should  be  provided  for  the 
interpretation  of  "structurally  sound" 
joint  bars  and  will  work  with  the 
industry  to  develop  and  issue  guidelines 
in  the  form  of  a  Technical  Bulletin 
addressing  the  interchange  ability  of 
joint  bars  between  various  rail  sections. 
This  approach  is  similar  to  a  recent 
recommendation  issued  by  FRA's 
Technical  Resolution  Committee. 

The  rule  is  adopted  as  proposed  by 
the  NPRM. 

Section  213.122— Torch  Cut  Rail 

Proposed  rule:  The  NPRM  proposed 
this  new  section  to  address  the  proper 
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handling  of  rails  cut  by  the  use  of  a 
torch.  The  practice  of  torch-cutting  rail 
at  one  time  was  commonplace  on 
railroads,  but  was  discontinued  in 
higher  speed  track  several  years  ago 
when  better  saws  were  developed  and 
railroads  discovered  that  rails  that  have 
been  torch-cut  have  a  greater  tendency 
to  develop  fractures.  Today,  on  track 
Classes  3  and  above,  the  practice  is  used 
almost  exclusively  for  temporary 
emergency  repairs,  such  as  quickly 
returning  a  track  to  service  following  a 
derailment  or  washout.  These  locations 
are  then  quickly  replaced  with  new  rail. 
The  purpose  of  this  section  is  to  outlaw 
the  practice  of  torch  cutting  rails,  except 
for  emergency  repairs,  on  all  track  in 
classes  above  Class  2.  Train  speed  on 
track  that  has  been  torch  cut  for 
emergency  repairs  made  after  the 
effective  date  of  this  rule  must  be 
reduced  to  the  maximum  allowable 
speed  for  Class  2  imtil  the  torch  cut  rail 
is  replaced. 

The  proposed  section  also  provides 
railroads  with  guidance  for  eliminating 
old  torch  cut  rail  in  track  Classes  3 
through  5.  The  industry  believes  no 
torch  cuts  exist  in  Class  6  track.  Torch 
cuts  in  Class  5  track  must  be  eliminated 
within  a  year  of  the  effective  date  of  this 
final  rule,  while  torch  cuts  in  Class  4 
track  must  be  removed  within  two 
years.  Within  one  year  of  the  effective 
date  of  this  final  rule,  railroads  must 
inventory  existing  torch  cuts  in  any 
Class  3  track  over  which  regularly 
scheduled  passenger  trains  operate. 
Those  torch  cuts  found  and  inventoried 
will  be  "grandfathered  in."  Any  torch 
cuts  that  are  found  on  such  track  after 
the  expiration  of  one  year  and  that  are 
not  inventoried  will  be  limited 
immediately  to  Class  2  speed  and 
removed  within  30  days  of  discovery.  If 
a  railroad  chooses  to  upgrade  a  segment 
of  track  from  Classes  1  or  2  to  Class  3, 
and  regularly  scheduled  passenger 
trains  operate  over  that  track,  the 
railroad  must  remove  any  torch  cuts 
before  the  speeds  can  be  increased 
beyond  the  maximum  allowable  for 
Class  2  track.  If  a  railroad  chooses  to 
upgrade  a  segment  of  track  from  any 
class  of  track  to  Class  4  or  5,  it  must 
remove  all  torch  cuts. 

Comments:  Comments  received 
generally  supported  the  proposed 
amendments.  Several  commenters 
suggested  that  torch  cut  rail  ends  be 
prohibited  in  all  but  Class  1  track.  One 
commenter  also  suggested  that  existing 
torch  cut  rail  ends  be  restricted  to  10 
m.p.h.. 

Final  rule:  FRA  believes  the  risks 
associated  with  torch  cut  rail  ends  in 
Class  2  track  are  minimal  based  on 
lower  speeds  and  lower  impact  loads.  If 


rail  defects  were  to  develop  as  a  result 
of  torch  cut  rail  ends,  requirements 
already  exist  which  would  address 
them.  FRA  also  believes  that  existing 
torch  cut  rail  ends  have  survived  the 
early  mortality  rate  which  is  associated 
with  rails  that  fail  due  to  poor  torch 
cutting  practices,  and  therefore  existing 
torch  cuts  do  not  present  a  significant 
risk,  given  the  low  frequency  of 
expected  failure  and  lower  accident 
severity  at  Class  2  speeds. 

The  rule  is  adopted  as  proposed  by 
theNPRM. 

Section  213.123— Tie  Plates 

Proposed  rule:  The  NPRM  proposed 
to  add  a  new  subsection  (b)  to  this 
section  which  reads,  "In  Classes  3 
through  5  track,  no  metal  object  which 
causes  a  concentrated  load  by  solely 
supporting  a  rail  shall  be  allowed 
between  the  base  of  rail  and  the  bearing 
surface  of  the  tie  plate."  The  specific 
reference  to  "metal  object"  is  intended 
to  include  only  those  items  of  track 
material  which  pose  the  greatest 
potential  for  broken  base  rails  such  as 
track  spikes,  rail  anchors,  and  shoulders 
of  tie  plates.  The  phrase  "causes  a 
concentrated  load  by  solely  supporting 
a  rail"  further  clarifies  the  intent  of  the 
regulation  to  apply  only  in  those 
instances  where  there  is  clear  physical 
evidence  that  the  metal  object  is  placing 
substantial  load  on  the  rail  base,  as 
indicated  by  lack  of  load  on  adjacent 
ties. 

Comments:  Comments  supported  the 
proposed  amendment. 

Final  rule:  The  rule  is  adopted  as 
proposed  by  the  NPRM. 

Section  213.127— Rail  Fastening 
Systems 

Proposed  rule:  The  NPRM  proposed 
to  change  the  title  of  this  section  from 
"Rail  fastenings"  to  "Rail  fastening 
systems"  and  to  reduce  the  language  of 
the  regulation  to  one  sentence  which 
reads,  "Track  shall  be  fastened  by  a 
system  of  components  which  effectively 
maintains  gage  within  the  limits 
prescribed  in  §  213.53(b)." 

The  change  to  "rail  fastening 
systems"  more  adequately  addresses  the 
many  individual  components  of 
modem-day  elastic  fastening  systems, 
such  as  pads,  insulator  clips,  and 
shoulder  inserts.  The  failure  of  certain 
critical  components  within  the  system 
could  adversely  affect  the  ability  of  the 
individual  fastener  to  provide  adequate 
gage  restraint.  The  revised  language  of 
the  regulation  provides  for  an 
evaluation  of  all  components  within  the 
system,  if  necessary,  in  order  to  evaluate 
whether  they  are  affording  effective  gage 
restraint. 


The  RSAC  considered  the  current 
reference  to  qualified  Federal  or  State 
track  inspectors  and  the  definition  of  a 
qualified  State  track  inspector  to  be 
redundant,  given  the  adoption  of  Part 
212.  Therefore,  the  NPRM  proposed  to 
delete  the  phrase  "qualified  Federal  or 
State  track  inspector."  as  well  as  the  last 
sentence  of  the  current  section  which 
contains  the  definition  of  a  qualified 
state  track  inspector. 

Comments:  Comments  supported  the 
proposed  amendment.  One  commenter 
suggested  that  the  GRMS  technology  be 
incorporated  into  this  section. 

Final  rule:  As  discussed  earlier  in  the 
preamble  to  this  final  rule,  a  separate 
task  group  continues  to  evaluate  GRMS 
technology  for  possible  incorporation 
into  the  Track  Safety  Standards.  The 
rule  is  adopted  as  proposed  by  the 
NPRM. 

Section  213.133 — Turnouts  and  Track 
Cmssings  Generally 

Proposed  rule:  The  NPRM  proposed 
to  retain  the  language  of  subsection  (a) 
which  reads,  "In  turnouts  and  track 
crossings,  the  fastenings  must  be  intact 
and  maintained  so  as  to  keep  the 
components  securely  in  place."  The 
AAR  proposed  to  revise  the  language  to 
say,  "  •   •   •  the  fastenings  must  be 
maintained  for  the  safe  passage  of 
trains."  The  AAR  contended  that 
turnout  and  track  crossings  are  designed 
with  a  high  degree  of  redimdancy, 
making  it  mmecessary  for  each  fastening 
to  be  intact  to  maintain  safety.  However, 
the  RSAC  recommended  that  the 
regulations  allow  track  inspectors 
discretion  to  evaluate  immediate 
circiunstances  in  determining  what 
level  of  remedial  action  is  necessary  for 
loose  or  missing  fastenings.  RSAC 
recommended  that  inspectors  be 
provided  specific  guidance  about 
interpreting  this  provision,  such  as  the 
guidance  contained  in  technical  bulletin 
T-95-09  recently  issued  by  FRA. 

The  NPRM  proposed  to  change 
subsection  (b)  to  reflect  proposals 
presented  by  the  BMWE  and  by  the 
AAR  and  FRA.  The  RSAC 
recommended  that  rail  anchoring 
requirements  be  extended  to  include 
Class  3  trackage  and  that  "rail  anchors" 
be  changed  to  "rail  anchoring  "  so  that 
rail  anchoring  would  include  elastic  rail 
fasteners. 

Comments:  Comments  supported  the 
proposed  amendments. 

Final  rule:  The  rule  is  adopted  as 
proposed  by  the  NPRM. 

Section  213.135 — Switches 

Proposed  rule:  The  NPRM  proposed 
to  revise  subsection  (b)  to  consider  the 
existence  of  reinforcing  bars  or  straps  on 
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switch  points  where  joint  bars  cannot  be 
apphed  to  certain  rail  defects,  as 
required  under  §  213.113(a)(2),  because 
of  the  physical  configuration  of  the 
switch.  In  these  instances,  remedial 
action  B  will  govern,  and  a  person 
designated  under  §  213.7(a),  who  has  at 
least  one  year  of  supervisory  experience 
in  track  maintenance,  will  limit  train 
speed  to  that  not  exceeding  30  m.p.h.  or 
the  maximum  allowable  under 
§  213.9(a)  for  the  appropriate  class  of 
track,  whichever  is  lower.  Of  course,  the 
person  may  exercise  the  options  imder 
§  213.5(a)  when  appropriate. 

The  RSAC  did  not  recommend 
specific  dimensions  for  determining 
when  switch  points  are  "unusually 
chipped  or  worn."  as  provided  for  in 
subsection  (h).  FRA  stated  that  its 
Accident/Incident  data  base  indicates 
that  worn  or  broken  switch  points  are 
the  largest  single  cause  of  derailments 
within  the  general  category  of  "Frogs. 
Switches,  and  Appliimces."  However, 
the  AAR  contended  that  developing 
meaningful  numbers  for  these 
measurements  would  be  a  difficult  task 
because  most  of  these  derailments  are 
related  also  to  other  causal  factors  such 
as  wheel  flange  condition,  truck 
stiffness,  and  train  handling 
characteristics.  The  NfPRM,  therefore, 
proposed  to  retain  the  current  wording 
in  subsection  (h),  allowing  qualified 
individuals  to  evaluate  immediate 
circimistances  to  determine  when 
switch  points  are  "unusually  chipped  or 
worn." 

The  NPRM  also  proposed  a  new 
subsection  (i)  to  read,  "Tongue  and 
plain  mate  switches,  which  by  design 
exceed  Class  1  and  excepted  track 
maximum  gage  limits,  are  permitted  in 
Class  1  and  excepted  track."  This  new 
subsection  provides  an  exemption  for 
this  item  of  specialized  track  work, 
primarily  used  in  pavement  or  street 
railroads,  which  by  design  does  not 
conform  to  the  maximum  gage  limits 
prescribed  for  Class  1  and  excepted 
track. 

Comments:  Comments  generally 
supported  the  proposed  amendments. 
One  commenter  suggested  that  the  term 
"unusually  chipped  or  worn"  be 
quantified. 

Final  rule:  FRA  believes  that  the  term 
"unusually  chipped  or  worn"  in  the 
context  of  this  section  should  be  left  to 
the  discretion  of  a  qualified  person 
based  on  that  person's  evaluation  of 
what  risks  may  be  associated  with  any 
particular  set  of  circumstances.  The  rule 
is  adopted  as  proposed  by  the  NPRM. 

Section  213.137— Frogs 

Proposed  rule:  The  NPRM  proposed 
to  add  a  new  subsection  (d)  to  this 


section,  which  reads,  "Where  frogs  are 
designed  as  flange-bearing,  flangeway 
depth  may  be  less  than  that  shown  for 
Class  1  if  operated  at  Class  1  speeds." 
This  subsection  provides  an  exemption 
for  an  item  of  specialized  track  work 
which  by  design  does  not  conform  to 
the  minimum  flangeway  depth 
requirements  prescribed  in  subsection 
(a)  of  this  section. 

Comments:  Comments  received 
supported  the  proposed  amendment. 

Final  rule:  The  rule  is  adopted  as 
proposed  by  the  NPRM. 

Section  213.139 — Spring  Rail  Frogs 

Proposed  rule:  The  proposed  rule 
recommended  no  changes  to  this 
section. 

Comments:  No  comments  were 
received. 

Final  rule:  This  final  rule  inserts  the 
word  "compression"  for  that  of  the 
phrase  "a  tension"  in  subsection  (d)  to 
correct  a  technical  error  in  wording.  In 
order  for  the  wing  rail  to  be  held  tight 
against  the  point  rail,  the  spring  must  be 
in  compression  and  not  in  tension. 

Except  for  this  minor  change,  the  rule 
is  adopted  as  proposed  by  the  NPRM. 

Section  213.141 — Self-Guarded  Frogs 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 
recommended  that  it  remain  as 
ciurently  written. 

Comments:  FRA  received  no 
comments. 

Final  rule:  FRA  agrees  with  the 
recommendation  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.143 — Frog  Guard  Rails  and 
Guard  Faces;  Gage 

Proposed  rule:  To  facilitate  an  easier 
understanding  of  the  requirements 
contained  in  this  section,  the  NPRM 
proposed  to  add  a  diagram  to  illustrate 
the  method  for  measuring  guard  check 
gage  and  guard  face  gage.  The  proposal 
contained  no  substantive  changes  to  this 
section. 

Comments:  Comments  supported  the 
proposed  amendment. 

Final  rule:  The  rule  is  adopted  as 
proposed  by  the  NPRM. 

Section  213.201 — Scope 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 
recommended  that  it  remain  as 
currently  written. 

Comments:  FRA  received  no 
comments. 

Final  rule:  FRA  agrees  with  the 
recommendation  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  rule. 


Section  213.205 — Derails 

Proposed  rule:  The  NPRM  proposed 
to  add  language  to  this  section  designed 
to  ensure  that  derails  are  maintained  to 
function  properly.  The  RSAC 
recommended  these  changes  as 
additional  safety  features  for  train 
crews,  as  well  as  railroad  employees 
working  on  and  aroimd  tracks. 

Comments:  Comments  supported  the 
proposed  amendments. 

Final  rule:  The  rule  is  adopted  as 
proposed  by  the  NPRM. 

Section  213.231 — Scope 

Proposed  rule:  The  Track  Working 
Group  discussed  this  section  and 
recommended  that  it  remain  as 
currently  written. 

Conunents:  FRA  received  no 
comments. 

Final  rule:  FRA  agrees  with  the 
recommendation  of  the  Track  Working 
Group  and  this  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  21 3.233 — Track  Inspections 

Proposed  rule:  The  NPRM  proposed 
several  changes  to  subsection  (b).  The 
five  m.p.h.  restriction  over  highway 
crossings  is  eliminated  to  permit  safe 
operation  of  vehicles  through  highway 
traffic.  However,  the  subsection  would 
still  require  an  inspector  to  perform  an 
adequate  inspection,  regardless  of  how 
the  inspector  operates  over  the  crossing. 
Also,  the  word  "switch"  is  replaced  by 
the  word  "turnout"  to  clarify  the  track 
device  originally  intended  to  be 
addressed  in  the  regulation. 

The  Track  Working  Group  considered 
advising  the  RSAC  to  recommend 
specific  speed  restrictions  for  inspection 
vehicles.  However,  after  several  lengthy 
discussions,  the  group  suggested  instead 
that  this  subsection  provide  the 
individual  inspector  with  sole 
discretion  in  determining  vehicle  speed 
based  on  track  conditions,  inspection 
requirements,  and  other  circumstances 
that  may  vary  fi-om  day  to  day  and 
location  to  location.  The  group  also 
suggested  the  insertion  of  a  footnote  at 
the  end  of  this  section  which  indicates 
this  discretion  is  not  limited  by  any 
other  part  of  this  section,  and  is 
extended  to  determine  sight  distance 
("visibility  remains  unobstructed  by  any 
cause")  which  is  referenced  in 
paragraphs  (b)(1)  and  (2)  of  this  section. 

The  existing  language  under 
subsection  (b)  does  not  specify  how 
many  tracks  may  be  inspected  in  one 
pass  of  an  insi>ection  vehicle  in 
multiple  track  territory.  FRA  has  never 
issued  interpretive  language  regarding 
this  issue,  opting  to  judge  the  overall 
effectiveness  of  the  inspection  program 
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rather  than  the  specific  manner  in 
which  it  was  conducted.  The  NPRM 
proposed  to  establish  some  guidelines 
for  hyrail  inspections  conducted  in 
multiple  track  territory. 

As  a  result,  subsection  (b),  as 
proposed  in  the  NPRM.  contains 
additional  language  specifying  the 
number  of  additional  tracks  that  can  be 
inspected,  depending  on  whether  one  or 
two  qualified  individuals  are  in  the 
vehicle,  and  depending  on  the  distance 
between  adjacent  tracks  measured 
between  track  centerlines.  Inspectors 
may  inspect  multiple  tracks  from  hy-rail 
vehicles  only  if  their  view  of  the  tracks 
inspected  is  unobstructed  by  tuimels, 
differences  in  ground  level,  or  any  other 
circimistance  that  would  prevent  an 
unobstructed  inspection  of  all  the  tracks 
they  are  inspecting.  The  revised 
subsection  also  requires  railroad  to 
traverse  each  main  track  bi-weekly  and 
each  siding  monthly,  and  to  so  note  on 
the  appropriate  track  inspection  records. 

With  respect  to  the  inspection 
firequency  required  in  subsection  (c), 
neither  the  Track  Working  Group  nor 
the  RSAC  could  reach  agreement  in 
determining  a  frequency  requirement 
that  would  be  based  on  speed,  tonnage, 
or  track  usage.  Therefore,  the  NPRM  did 
not  propose  to  change  the  language  in 
this  subsection. 

Comments:  Comments  generally 
supported  the  proposed  amendments. 
Several  commenters  suggested  that  the 
requirements  that  address  inspections  in 
multiple  track  territory  should  be  more 
restrictive.  Several  commenters 
suggested  that  a  maximum  speed  limit 
should  be  set  when  performing 
inspections  for  compliance  with  this 
part,  one  of  which  suggested  a 
maximum  speed  of  15  m.p.h.. 

Final  rule:  FRA  believes  that  the 
appropriate  vehicle  inspection  speed 
over  a  particular  territory  is  subject  to 
many  variables,  i.e.,  track  condition, 
type  of  track  construction,  weather 
conditions,  time  of  day,  as  well  as  many 
others  which  may  only  be  apparent  to 
the  individual  inspector  at  that  moment 
in  time.  With  this  in  mind,  FRA  believes 
that  the  appropriate  vehicle  speed  for 
any  particular  set  of  conditions  should 
be  determined  by  the  person  performing 
the  inspection,  including  those 
performed  in  multiple  track  territory. 
The  final  rule  provides  for  the 
inspector's  discretion  as  it  involves 
inspection  speed  and  sight  distance. 

This  final  rule  also  changes  this 
section  by  cross-referencing  excepted 
track  in  the  §  213.233(c)  table  for 
required  inspection  frequency. 


Section  213.235 — Inspection  of 
Switches,  Track  Crossings,  and  Lift  Rail 
Assemblies  or  Other  Transition  Devices 
on  Moveable  Bridges 

Proposed  rule:  The  NPRM  proposed 
to  change  subsection  (a)  by  adding  the 
word  "turnout"  after  the  word  "switch" 
to  clarify  the  track  device  and  the  intent 
of  the  requirement  which  is  to  inspect 
the  entire  turnout.  The  word  "switch"  is 
retained  to  include  switch  point  derails 
or  any  other  device  which  is  not 
considered  a  full  turnout. 

The  NPRM  proposed  a  second 
sentence  to  be  added  to  subsection  (a) 
which  reads,  "Each  switch  in  Classes  3 
through  5  track  that  is  held  in  position 
only  by  the  operating  mechanism  and 
one  connecting  rod  shall  be  operated  to 
all  of  its  positions  during  one  inspection 
in  every  three-month  period."  The 
nature  of  this  type  of  switch  requires  a 
thorough  inspection  of  the  critical  parts, 
some  of  which  are  non-redundant. 
Thorough  inspection  is  best 
accomplished  by  operating  the  switch 
mechanism  to  allow  for  a  better 
inspection  of  these  components.  The 
phrase  "all  positions"  is  intended  to 
cover  slip  switches  and  lap  switches. 

In  subsection  (b),  the  word  "turnout" 
is  added  after  the  word  "switch"  for  the 
same  reasons  explained  above. 

Comments:  Comments  generally 
supported  the  proposed  amendments. 
One  commenter  suggested  that  all 
switch  mechanisms  should  be  operated 
during  inspections  required  under  this 
section. 

Final  rule:  FRA  believes  that  a 
requirement  to  operate  all  switch 
mechanisms  on  a  monthly  basis  would 
be  too  burdensome  on  the  industry, 
especially  in  some  geographical 
locations  that  are  subject  to  snow,  ice, 
and  freezing  conditions  for  many 
months  of  the  year. 

The  final  rule  includes  several 
changes  to  this  section.  On  November 
23,  1996,  more  than  three  weeks  after 
the  Track  Working  Group  had  submitted 
its  recommendations  for  revision  of  the 
Track  Safety  Standards  to  the  RSAC,  an 
_  Amtrak  passenger  train  derailed  on  the 
moveable  bridge  over  the  Hackensack 
River  in  Secaucus,  New  Jersey.  This 
derailment  was  the  result  of  a 
malfunctioning  lift  rail  assembly  which 
provides  the  transition  fi-om  the 
moveable  span  to  the  fixed  span  on  the 
bridge.  Because  of  this  derailment,  FRA 
believes  that  transition  devices  on 
moveable  bridges  should  be  addressed 
in  the  revised  Track  Safety  Standards. 

Therefore,  this  final  rule  adds 
moveable  bridge  lift  rail  assemblies  and 
other  trjmsition  devices  to  the 
inspection  requirements  in  this  section. 


This  section  adds  only  a  requirement  to 
visually  inspect  on  foot;  it  is  not 
intended  to  impose  additional 
functional  requirements  for  bridge  lift 
rail  assemblies  beyond  what  is  already 
required  by  the  Track  Safety  Standards. 
However,  FRA  considers  these 
assemblies  to  be  no  less  critical  than 
switches  or  track  crossings,  and  they 
should  be  subject  to  monthly  on-foot 
visual  inspections  by  a  person  qualified 
under  §213.7. 

In  addition,  this  section  is 
restructured  in  order  to  reference  the 
operation  of  specified  switch  operating 
mechanisms  in  a  separate  subsection 
(b).  This  change  is  designed  to 
emphasize  the  importance  of  these  non- 
redundant  mechanisms. 

Section  213.237 — Inspection  of  Rail 

Proposed  rule:  Under  existing 
subsection  (a),  the  Track  Safety 
Standards  require  Classes  4  and  5  track, 
as  well  as  Class  3  track  over  which 
passenger  trains  operate,  to  be  tested 
annually  for  internal  rail  defects.  This 
requirement  was  established  at  a  time 
when  main  line  freight  traffic  was 
considerably  lighter  than  it  is  today.  At 
the  time  the  original  standards  were 
drafted,  test  frequencies  generally 
equated  to  intervals  between  15  and  20 
million  gross  tons  (MGTs),  although 
there  existed  some  track  that  carried  40 
MGTs  or  more  in  one  year.  As  a  matter 
of  practice,  railroads  generally  test  more 
often  than  presently  required  under  the 
standards,  with  intervals  between  tests 
typically  ranging  from  20  to  30  MGTs. 
These  typictil  intervals  define  a  good 
baseline  for  generally  accepted 
maintenance  practices,  and  the 
industry's  rail  quality  managers 
consider  these  limits  as  points  of 
departure  for  adjustment  of  test 
schedules  to  account  for  the  effects  of  • 
specific  track  characteristics, 
maintenance,  traffic,  and  weather. 

The  NPRM  proposed  to  leave 
unchanged  the  present  aimual  test 
requirement  for  Classes  4  and  5  track 
and  Class  3  track  over  which  passenger 
trains  operate,  based  on  risk  factors 
associated  with  freight  train  speeds  and 
passenger  train  operations.  However, 
with  the  high  utilization  trackage  that 
now  exists  on  Class  1  freight  railroads, 
the  original  requirement  based  solely  on 
the  passage  of  time,  without  regard  to 
tonnage,  is  no  longer  adequate. 

Selecting  an  appropriate  frequency  of 
rail  testing  is  a  complex  and  somewhat 
controversial  task  involving  many 
di^erent  factors  including  temperatiue 
differential,  curvatiue,  residual  stresses, 
rail  sections,  and  cumulative  tonnage. 
Taking  into  consideration  all  of  the 
above  factors,  FRA's  research  suggests 
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that  40  MGTs  is  the  maximum  tonnage 
that  can  be  hauled  between  rail  tests 
and  still  allow  a  safe  window  of 
opportunity  for  detection  of  an  internal 
rail  flaw  before  it  propagates  in  size  to 
service  failure.  The  NPRM  proposed 
that  intervals  be  set  at  once  per  year  or 
40  MGTs,  whichever  is  shorter,  for 
Classes  4  and  5  track  and  for  Class  3 
track  over  which  passenger  trains 
operate. 

The  NPRM  also  proposed  that  Class  3 
trackage  not  supporting  passenger  traffic 
be  subject  to  testing  for  internal  rail 
defects.  FRA's  Accident/Incident  data 
point  to  a  need  for  inclusion  of  all  Class 
3  trackage  in  a  railroad's  rail  testing 
program.  Therefore,  the  NPRM  proposed 
to  add  a  requirement  that  Class  3  track 
over  which  passenger  trains  do  not 
operate  be  tested  once  a  year  or  once 
very  30  MGTs,  whichever  is  longer. 

The  NPRM  proposed  the  Umit  of  once 
a  year  or  30  MGTs  because  a  more 
frequent  testing  cycle  or  a  cycle 
identical  to  that  proposed  for  Classes  4 
and  5  track  would  be  too  burdensome 
for  the  industry.  The  proposed  limits  are 
designed  to  give  short  line  railroads  and 
low  tonnage  branch  lines  some  rehef 
from  the  introduction  of  a  new 
regulatory  requirement  and  still  reduce 
the  present  risks  associated  with  not 
testing  Class  3  track  at  all. 

The  NPRM  also  proposed  the  addition 
of  subsections  (d)  and  (e).  Subsection  (d) 
addresses  the  case  where  a  valid  search 
for  internal  rail  defects  could  not  be 
made  because  of  rail  surface  conditions. 
Several  types  of  technologies  are 
presently  employed  to  continuously 
search  for  internal  rail  defects,  some 
with  varying  means  of  displaying  and 
monitoring  search  signals.  A  continuous 
search  is  intended  to  mean  an 
uninterrupted  search  by  whatever 
technology  is  being  used,  so  that  there 
are  no  segments  of  rail  which  are  not 
tested.  If  the  test  is  interrupted,  i.e.,  as 
a  result  of  rail  surface  conditions  which 
inhibit  the  transmission  or  retiu-n  of  the 
signal,  then  the  test  over  that  segment  of 
rail  may  not  be  valid  because  it  was  not 
continuous.  Therefore,  as  proposed  in 
the  NPRM,  a  non-test  is  not  deHned  in 
absolute  technical  terms.  Rather,  the 
provision  leavesthis  judgment  to  the 
rail  test  equipment  operator  who  is 
uniquely  qualified  on  that  equipment. 

As  proposed  in  the  NPRM,  subsection 
(e)  specifies  the  options  available  to  a 
railroad  following  a  non-test  due  to  rail 
surface  conditions.  These  options  must 
be  exercised  prior  to  the  expiration  of 
time  or  tonnage  limits  specified  in 
paragraph  (a)  of  this  section. 

Comments:  Comments  supported  the 
proposed  amendments. 


Fined  rule:  The  rule  is  adopted  as 
proposed  by  the  NPRM. 

Section  213.239 — Special  Inspections 

Proposed  rule:  The  RSAC 
recommended  no  change  to  this  section, 
and  hkewise,  the  NPRM  proposed  no 
change  to  the  language  in  the  regulation. 
However,  the  preamble  of  the  NPRM 
provided  an  explanation  of  agency 
poUcy  interpreting  the  section. 

Comments:  One  cominenter  referred 
to  the  Notice  of  Safety  Advisory  97-1 , 
issued  by  FRA  on  September  4, 1997. 
See  62  FR  46793.  The  commenter 
recommended  that  the  provisions 
contained  in  the  advisory  be  adopted  as 
regulations  under  this  section. 

Because  of  a  number  of  fairly  recent 
train  derailments  caused  by  unexpected 
track  damage  from  moving  water,  FRA 
deemed  it  appropriate  to  issue  the  safety 
advisory  to  provide  railroads  with 
recommended  procedures  that  reflect 
best  industry  practice  for  special  track 
inspections.  The  procedures  include:  (1) 
prompt  notification  of  dispatchers  of 
expected  bad  weather;  (2)  limits  on  train 
speed  on  all  track  subject  to  fiood 
damage,  following  the  issuance  of  a 
flash  fiood  warning,  until  special 
inspection  can  be  performed;  (3) 
identification  of  bridges  carrying  Class  4 
or  higher  track  which  are  vulnerable  to 
flooding  and  over  which  passenger 
trains  operate;  (4)  availability  of 
information  about  each  bridge,  such  as 
identifying  marks,  for  those  who  may  be 
called  to  perform  a  special  inspection; 
(5)  training  programs  and  refi^sher 
training  for  those  who  perform  special 
inspections;  and  (6)  availabiUty  of  a 
bridge  maintenance  or  engineering 
employee  to  assist  the  track  inspectors 
in  interpreting  the  inspectors'  findings. 

Final  rule:  The  rule  is  adopted  as 
proposed  by  the  NPRM,  and  does  not 
incorporate  the  procedures  outlined  in 
the  Notice  of  Safety  Advisory  97-1.  As 
it  stated  in  that  advisory,  FRA  believes 
that  this  section  is  necessarily  general  in 
nature,  because  it  is  not  practical  to 
specify  in  a  minimum  safety  standard 
all  the  conditions  which  could  trigger  a 
special  inspection,  nor  the  manner  in 
which  any  particular  special  inspection 
should  be  conducted.  Of  course,  all 
such  inspections  should  be  conducted 
so  as  to  effectively  prevent  derailments, 
and  the  procedures  included  in  the 
safety  advisory  are  designed  to  aid 
railroads  in  performing  effective 
inspections. 

Although  this  section  contains  a 
sample  list  of  surprise  events  that 
routinely  occur  in  nature.  FRA  does  not 
view  this  provision  as  limited  to  only 
the  occurrences  listed  or  to  only  natural 
disasters.  The  section  addresses  the 


need  to  inspect  after  "other 
occurrences"  which  include  such 
natxiral  phenomena  as  temperature 
extremes,  as  well  as  unexpected  events 
that  are  human-made,  e.g.,  a  vehicle  that 
falls  on  the  tracks  from  an  overhead 
bridge,  a  water  main  break  that  floods  a 
track  roadbed,  or  terrorist  activity  that 
damages  track.  This  interpretation  is  not 
new;  FRA  has  always  viewed  this 
section  to  encompass  sudden  events  of 
all  kinds  that  affect  the  safety  and 
integrity  of  track. 

Section  213.241 — Inspection  Records 

Proposed  rule:  The  NPRM  proposed 
to  change  the  requirement  that  railroads 
retain  a  record  of  each  track  inspection 
at  division  headquarters  for  at  least  one 
year.  When  this  provision  in  subsection 
(b)  was  first  written,  railroads 
maintained  many  division  headquarters 
throughout  their  systems,  making  it 
relatively  convenient  for  railroads  to 
maintain  inspection  records  at  these 
locations.  Over  the  years,  however, 
railroads  consoHdated  many  of  their 
headquarters,  often  naming  only  a  few 
locations  as  "division  headquarters." 
FRA  has  contended  that  maintaining 
inspection  records  in  only  a  few 
locations  over  a  system  that  may 
include  thousands  of  miles  of  track  was 
not  in  keeping  writh  the  spirit  of  the 
regul&tion.  Railroads  have  argued,  on 
the  other  hand,  that  compelling  them  to 
maintain  headquarters  for  no  other 
purpose  than  to  store  records  was  a 
burdensome  requirement. 

The  NPRM  proposed  to  allow 
railroads  to  designate  a  location  within 
100  miles  of  each  state  where  records 
can  be  viewed  by  FRA  track  inspectors 
following  10  days  notice  by  FRA.  The 
provision  does  not  require  the  railroads 
to  maintain  the  records  at  these 
designated  locations,  only  to  be  able  to 
provide  viewing  of  them  at  the  locations 
within  10  days  after  notification.  The 
proposal  stipulates  locations  within  100 
miles  of  each  state,  rather  than  locations 
in  each  state,  to  accommodate  those 
railroads  whose  operations  may  cross  a 
state's  line  by  only  a  few  miles.  In  those 
cases,  the  railroad  could  designate  a 
location  in  a  neighboring  state,  provided 
the  location  is  within  100  miles  of  that 
state's  border. 

A  change  to  subsection  (c)  requires  a 
track  owner  to  record  any  locations 
where  a  proper  rail  inspection  cannot  be 
performed  biBcause  of  rail  surface 
conditions.  A  new  provision  at 
§  213.237(d)  specifies  that  if  rail  surface 
conditions  prohibit  the  railroad  from 
conducting  a  proper  search  for  rail 
defects,  a  test  of  Uiat  rail  does  not  fulfill 
the  requirements  of  §  213.237(a)  which 
requires  a  search  for  internal  defects  at 


34014  Federal  Register / Vol.  63,  No.  119 /Monday,  June  22,  1998 /Rules  and  Regulations 


specific  intervals.  The  new  language  in 
subsection  (c)  of  this  section  requires  a 
recordkeeping  of  those  instances. 

The  NPRM  also  proposed  to  add  a 
provision  for  maintaining  and  retrieving 
electronic  records  of  track  inspections. 
Patterned  after  an  experimental  program 
successfully  tried  by  the  former 
Atchison  Topeka  &  Santa  Fe  Railroad 
with  oversight  by  FRA,  the  provision  in 
subsection  (e)  allows  each  railroad  to 
design  its  own  electronic  system  as  long 
as  the  system  meets  the  specified 
criteria  to  safeguard  the  integrity  and 
authenticity  of  each  record.  The 
provision  also  requires  that  railroads 
make  available  paper  copies  of 
electronic  records  when  needed  by  FRA 
or  by  railroad  track  inspectors. 

Comments:  Comments  supported  the 
proposed  amendments. 

Final  rule:  The  rule  is  adopted  as 
proposed  by  the  NPRM. 

Section  by  Section  Analysis — High 
Speed  Track  Standards 

Section  213.301 — Scope  of  Subpart 

Proposed  rule:  Subpart  G  applies  to 
track  required  to  support  the  passage  of 
passenger  and  freight  equipment  in 
specific  speed  ranges  higher  than  those 
permitted  over  Class  5  track.  For  those 
speeds  above  Class  5,  the  track  and  the 
vehicles  operated  on  the  track  must  be 
considered  as  an  integral  system.  Of 
course,  conventional  passenger 
equipment  has  been  operated  for 
decades  by  many  railroads  at  speeds  up 
to  110  m.p.h.  and  on  the  Northeast 
Corridor  by  Amtrak  and  its  predecessors 
at  speeds  up  to  125  m.p.h.  This  subpart 
does  not  apply  to  technologies  such  as 
magnetic  levitation  that  do  not  use 
Hanged  wheel  equipment. 

Comments:  No  comments  were 
received  pertaining  to  this  section. 

Final  rule:  A  minor  change  in  this 
section  clarifies  that  Subpart  G  begins  at 
a  speed  greater  than  90  miles  per  hour 
(not  at  91  miles  per  hour)  for  qualified 
passenger  equipment  and  a  speed 
greater  than  80  miles  per  hour  (not  81 
miles  per  hour)  for  qualified  freight 
equipment. 

Section  213. 303 — Responsibility  for 
Compliance 

Proposed  rule:  Only  two  response 
options  are  available  under  this 
paragraph.  Track  owners  who  know  or 
have  notice  of  non-compliance  with  this 
subpart  may  either  bring  the  track  into 
compliance  with  the  subpart  or  halt 
operations  over  that  track.  This  section 
does  not  offer  the  railroad  the  option  of 
operating  imder  this  subpart  with  the 
supervision  of  a  qualified  person,  as  in 
the  standards  for  track  Classes  1  through 


5.  Such  an  option  would  permit  too 
much  opportunity  for  disaster  from 
human  error.  Under  this  subpart,  if  a 
track  does  not  comply  with  the 
requirements  of  its  class,  it  must  be 
repaired  immediately  or  train  speeds 
must  be  reduced  to  the  maximum  speed 
for  the  track  class  with  which  the  track 
complies.  It  may  be  necessary  on 
occasion  for  the  track  owner  to  reduce 
the  class  of  track  to  Class  5  or  below. 
When  this  occxirs,  the  requirements  for 
the  lower  classes  (1-5)  will  apply. 

Comments:  No  comments  were 
received  pertaining  to  this  section. 

Final  rule:  FRA  decided  to  delete  the 
proposed  subsection  (d),  which 
discussed  directed  service  by  the 
Surface  Transportation  Board,  because 
this  provision  is  not  needed  in  the  high 
speed  context. 

FRA  decided  to  add  a  new  subsection 
(d)  of  this  section  to  include  in  the 
category  of  those  responsible  for 
compliance  with  the  track  standards 
those  who  perform  the  function  of 
complying  with  the  standards,  not  just 
the  track  owner.  This  is  consistent  with 
the  counterpart  regulation  for  Classes  1 
through  5  track  in  §  213.5(f).  It  conforms 
to  the  authority  given  FRA  by  the 
statute.  See  49  U.S.C.  21301  and  1 
U.S.C.  1. 

Section  213.305 — Designation  of 
Qualified  Individuals;  General 
Qualifications 

Proposed  rule:  Work  on  or  about  a 
track  structure  supporting  qualified  high 
speed  passenger  trains  demands  the 
highest  awareness  of  employees  about 
the  need  to  perform  work  properly. 

A  person  may  be  qualified  to  perform 
restorations  and  renewals  under  this 
subpart  in  three  ways.  First,  the  person 
may  combine  five  or  more  years  of 
supervisory  experience  in  track 
maintenance  for  track  Class  4  or  higher 
and  the  successful  completion  of  a 
course  offered  by  the  employer  or  by  a 
college  level  engineering  program, 
supplemented  by  special  on-the-job 
training.  Second,  a  person  may  be 
qualified  by  a  combination  of  at  least 
one  year  of  supervisory  experience  in 
track  maintenance  of  Class  4  or  higher, 
80  hours  of  specialized  training  or  in  a 
college  level  program,  supplemented 
VNfith  on-the-job  training.  Under  the  third 
option,  a  railroad  employee  with  at  least 
two  years  of  experience  in  maintenance 
of  high  speed  track  can  achieve 
qualification  status  by  completing  120 
hours  of  specialized  training  in 
maintenance  of  high  speed  track, 
provided  by  the  employer  or  by  a 
college  level  engineering  program, 
supplemented  by  special  on-the-job 
training. 


Similarly,  a  person  may  be  qualified 
to  perform  track  inspections  in  Classes 
6,  7,  8  and  9  by  attaining  five  or  more 
years  of  experience  in  inspection  in 
track  Class  4  or  higher  and  by 
completing  a  course  taught  by  the 
employer  or  by  a  college  level 
engineering  program,  supplemented  by 
special  on-the-job  training.  Or,  the 
person  may  be  qualified  by  attaining  a 
combination  of  at  least  one  year  of 
experience  in  track  inspection  in  Class 
4  and  higher  and  by  successfully 
completing  80  hours  of  specialized 
training  in  the  inspection  of  high  speed 
track  provided  by  the  employer  or  by  a 
college  level  engineering  program, 
supplemented  with  on-the-job  training. 
Finally,  a  person  may  be  quaUfied  by 
attaining  two  years  of  experience  in 
track  maintenance  in  Class  4  and  above 
and  by  successfully  completing  120 
hours  of  specialized  training  in  the 
inspection  of  high  speed  track  provided 
by  the  employer  or  by  a  college  level 
engineering  program,  supplemented  by 
special  on-the-job  training  provided  by 
the  employer  with  emphasis  on  the 
inspection  of  high  speed  track.  The 
third  option  is  intended  to  provide  a 
way  for  employees  with  two  years  of 
experience  in  the  maintenance  of  high 
speed  track  to  gain  the  necessary 
training  to  be  qualified  to  inspect  track. 

For  both  categories  of  qualifications, 
the  person  must  have  experience  in 
Class  4  track  or  above.  To  properly 
maintain  and  inspect  Class  4  track  or 
higher  requires  a  level  of  knowledge  of 
track  geometry  and  track  conditions  that 
are  not  as  readily  obtained  at  lower 
classes.  Persons  who  are  quaUfied  for 
high  speed  track  must  know  how  to 
work,  maintain,  and  measure  high 
quality  track.  Experience  in  Class  4 
track  is  established  as  a  lower  limit  to 
provide  a  pool  of  candidates,  that  may 
be  drawn  ftt)m  freight  railroads,  who 
would  provide  the  necessary  experience 
on  well-maintained  track. 

This  section  also  includes  specific 
requirements  for  qualifications  of 
persons  charged  with  maintaining  and 
inspecting  CWR.  Training  of  employees 
in  CWR  procedures  is  essential  for  high 
speed  operations.  Each  person 
inspecting  and  maintaining  CWR  must 
understand  how  CWR  behaves  and  how 
to  prevent  track  buckles  and  other 
adverse  track  reactions  to  thermal  and 
dynamic  loading. 

Comments:  No  comments  were 
received  pertaining  to  this  section. 

Final  rule:  A  minor  change  to 
subsection  (e)  has  been  made  to  clarify 
that  records  must  be  maintained  for 
those  employees  qualified  to  supervise 
movements  over  broken  rails. 


UMI 
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Section  213.307— Class  of  Track: 
Operating  Speed  Limits 

Proposed  rule:  For  several  years, 
passenger  service  on  the  Northeast 
Corridor  has  operated  at  125  m.p.h. 
under  conditional  waivers  granted  by 
FRA.  Amtrak  has  established  specific 
procedures  for  this  category  of  speed 
from  which  the  railroad  industry  has 
accumulated  valuable  knowledge  about 
track  behavior  in  this  speed  range.  The 
speed  of  125  m.p.h.  is  the  natural 
boundcury  for  the  maximum  allowable 
operating  speed  for  Class  7  track. 
Because  trainsets  have  operated  in  this 
country  at  sf)eeds  up  to  160  m.p.h.  for 
periods  of  several  months  under  waivers 
for  testing  and  evaluation,  the  maximum 
limit  of  160  m.p.h.  is  established  for 
Class  8.  In  the  next  several  years,  certain 
operations  may  achieve  speeds  of  up  to 
200  m.p.h.  Class  9  track  is  established 
for  this  possibility.  The  exceptions  for 
the  maximum  allowable  operating 
speeds  for  each  class  of  track  parallels 
the  standards  for  the  lower  classes, 
except  that  a  speed  of  10  m.p.h  over  the 
maximimi  intended  operating  speeds  is 
permitted  during  the  quaUfication  phase 
per  Section  213.345. 

Although  high  speed  rail  is  most  often 
considered  in  terms  of  passenger  travel, 
non-passenger  high  speed  train  service 
[e.g.,  the  mail  trains  operated  by  Amtrak 
on  the  Northeast  Corridor)  is  also  a 
possibility.  All  equipment,  whether 
used  for  passenger  or  freight,  must 
demonstrate  the  same  vehicle/track 
performance  and  be  qualified  on  the 
high  speed  track.  Hazardous  materials, 
except  for  limited  and  small  quantities, 
may  not  move  in  bulk  on  trains  operated 
at  high  speeds.  The  limitations  noted 
are  similar  to  those  involved  in 
commercial  passenger  and  freight  air 
travel. 

Comments:  The  Florida  Overland 
eXpress  commented  that  a  reference  to 
that  project  in  the  section-b^^iection 
analysis  of  the  NPRM  may  seem  to 
erroneously  suggest  that  the 
requirements  established  for  Class  9 
track  apply  to  that  project. 

Final  rule:  FRA  agrees  that  the 
language  in  the  preamble  to  the  NPRM 
may  have  been  confusing.  This  analysis 
clarifies  that  Subpart  G  is  not  apphcable 
to  the  Florida  Overland  eXpress.  The 
proposed  rule  itself  did  not  reference 
that  proposed  operation,  so  the  language 
in  the  rule  remains  unchanged  for  the 
final  rule. 

FRA  does  not  presently  foresee 
authorization  of  mixed  passenger  and 
conventional  freight  operations  above 
150  m.p.h.  Accordingly,  passenger 
equipment  safety  standards,  as 
proposed,  address  equipment  for  speeds 


only  to  150  m.p.h.  FRA  expects  to 
handle  service  above  150  m.p.h.  through 
rules  of  particular  applicability. 
Nevertheless,  standards  contained  here 
are  useful  benchmarks  for  future 
planning  with  respect  to  track/vehicle 
interaction,  track  structure,  and 
inspection  requirements. 

Section  213.309 — Restoration  or 
Renewal  of  Track  Under  Traffic 
Condition 

Proposed  rule:  This  section  addresses 
two  elements  of  concern:  (1)  that  the 
stability  of  the  track  structure  not  be 
significantly  degraded  and  (2)  that 
roadway  worker  safety  not  be 
compromised.  For  restoration  under 
traffic  conditions,  this  section  allows 
only  track  maintenance  that  does  not 
affect  the  safe  passage  of  trains  and 
involves  the  replacement  of  worn, 
broken,  or  missing  components  or 
fastenings  or  minor  levels  of  spot 
surfacing. 

Comments:  No  comments  were 
received  pertaining  to  this  section. 

Final  rule:  The  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.311 — Measuring  Track 
Under  Load;  section  213.317  Waivers; 
section  213.319  Drainage 

Proposed  rule:  Proposed  language  for 
these  sections  is  identical  to  the  similar 
sections  for  track  Classes  1  to  5 
(§§  213.13,  213.17,  and  213.33). 

Comments:  Refer  to  the  corresponding 
sections  in  classes  1-5  for  comments. 

Final  rule:  The  sections  as  proposed 
are  adopted  in  this  final  rule,  with 
minor  language  changes  to  §  213.317. 

Section  213.321— Vegetation 

Proposed  rule:  These  sections  are 
identical  to  the  corresponding  sections 
in  the  standards  for  track  Classes  1 
though  5. 

Comments:  Refer  to  the  corresponding 
sections  in  classes  1-5  for  comments. 

Final  rule:  The  section  as  proposed  is 
adopted  in  this  final  rule. 

Section  213.323— Track  Gage 

Proposed  rule:  This  section 
introduces  limits  for  change  in  gage. 
Analysis  has  shown  that  an  abrupt 
change  in  gage  can  produce  significant 
wheel  forces  at  high  speeds.  The 
minimum  and  maximum  limits  for  gage 
values  Classes  6,7,8  and  9  were  set  to 
minimize  the  onset  of  truck  hunting. 

Comments:  No  comments  were 
received  pertaining  to  this  section. 

Final  rule:  With  the  exception  of  one 
minor  change,  the  section  as  proposed 
is  adopted  in  this  final  rule.  The  title  of 
the  heading  in  the  fourth  column  of  the 
gage  table  was  changed  from  "the 


change  of  gage  in  31  feet"  to  "the 
change  of  gage  within  31  feet"  to  clarify 
that  the  change  of  gage  parameter 
apphes  between  two  points  anywhere 
within  a  31 -foot  distance  along  the 
track,  including  two  points  exactly  31 
feet  apart. 

Section  213.327 — Alinement 

Proposed  rule:  Uniformity  is 
established  by  averaging  the  oH^set 
values  for  nine  points  centered  around 
each  point  along  the  track  at  a  spacing 
specified  in  the  table.  Uniformity 
defined  in  this  way  applies  anywhere — 
curves,  tangent  segments,  and  spirals. 
Analysis  has  shown  that  points  in 
transition  areas  such  as  around  the 
"point-of-spiral-to-curve"  can  be 
included  in  this  averaging  technique. 
No  distinction  is  made  as  to  where  the 
uniform  calculation  takes  place. 
Tangent,  curve,  and  spiral  transitions 
have  historically  been  difficult  to 
determine  in  the  field.  The  use  of  the 
uniformity  filter  obviates  the  need  to 
make  determinations  based  on  the 
identification  of  these  transitions. 

This  section  provides  three  chord 
lengths  for  different  types  of  vehicle/ 
track  interaction  modes.  Chords  of  31-, 
62-,  and  124-foot  lengths  provide 
control  of  single  and  multiple  defects  in 
the  wavelength  bands  most  likely  to 
affect  vehicle  dynamics  and  ride 
quality. 

The  62-foot  chord  was  selected 
because  of  its  proximity  to  the  truck 
center  spacing  of  most  high  speed 
passenger  vehicles.  In  phase  carbody 
resonance  modes  such  as  bounce,  roll 
and  sway  are  most  affected  by  track 
anomalies  with  a  wavelength  that  is 
near  the  truck  center  spacing.  Control  of 
track  geometry  limits  based  on  the  62- 
foot  chord  will  help  reduce  the 
magnitude  of  such  carbody  motion.  This 
chord  also  is  predominantly  used  for 
track  Classes  1  through  5  and  is  familiar 
to  track  inspection  and  maintenance 
personnel. 

The  31-foot  chord  controls  short 
wavelength  defects  that  can  result  in 
high  wheel  forces  over  a  short  portion 
of  track.  These  forces  may  not  produce 
excessive  carbody  motion,  yet  their 
action  on  the  wheels  and  truck  may 
cause  derailment.  Most  foreign  high 
speed  railroads  use  a  10-meter  chord 
which  is  approximately  equal  in  length 
to  the  31-foot  chord  required  in  this 
section. 

To  control  longer  wavelengths,  most 
foreign  high  speed  railroads  use  a  30-  or 
40-meter  chord.  The  124-foot  chord, 
which  is  approximately  equal  to  a  40- 
meter  chord,  provides  a  means  to  locate 
and  measure  longer  wavelength  track 
anomalies.  These  long-wavelength 
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anomalies  provide  dynamic  input  to  the 
high  speed  rail  vehicles  and  can  excite 
carbody  resonance  modes  at  high 
speeds.  Excessive  carbody  motion  can 
lead  to  poor  carbody  accelerations  and 
wheel/rail  forces,  and  in  the  extreme, 
may  also  cause  derailment. 

Addition  of  this  chord  length  allows 
measurement  of  anomalies  with 
wavelengths  up  to  300  feet.  The 
Japanese  National  Railway  adopted  a 
40-meter  chord  after  recent  speed 
increases  on  its  Tokaido  line.  Research 
and  testing  indicated  a  stronger 
correlation  between  carbody  motion  and 
track  geometry  limits  based  on  40-meter 
mid-chord  offsets. 

Comments:  No  comments  were 
received  pertaining  to  this  section. 

Final  rule:  The  final  rule  includes  two 
changes  to  limits  shown  in  the 
alinement  tables.  The  permissible  limit 
for  track  Class  9  for  a  single  alinement 
deviation  for  a  124-foot  chord  is 
changed  from  one-half  inch  to  three- 
quarters  inch,  and  the  Class  9  limit  for 
three  or  more  non-overlapping 
deviations  for  a  124- foot  chord  is 
changed  from  three-eighths  to  one-half 
inch.  The  limits  for  these  two 
parameters  shown  in  the  NPRM  were 
overly  conservative,  based  on  the 
recommendations  of  the  technical 
experts  who  worked  with  the  task  group 
that  developed  the  proposed  high  speed 
standards.  These  recommendations  are 
contained  in  the  report,  "Track  and 
Vehicle-Track  Interaction  Safety 
Assurance  for  U.S.  High  Speed  Rail", 
July  1997,  which  is  contained  in  the 
pubhc  docket  for  these  proceedings. 

Section  213.329 — Curves,  Elevation  and 
Speed  Limitations 

Proposed  rule:  The  determination  of 
the  maximum  speed  that  a  vehicle  may 
operate  around  a  curve  is  based  on  the 
degree  of  curvature,  actual  elevation, 
and  amount  of  unbalanced  elevation 
where  the  actual  elevation  and 
cxuvature  are  derived  by  a  moving 
average  technique.  This  approach  is  as 
valid  in  the  high  sp)eed  regime  as  in  the 
lower  classes.  The  moving  average 
technique  recognizes  the  steady  state 
(one  or  two  second  duration)  nature  of 
the  Vmax  formula. 

The  maximum  operating  speed  for 
each  ciu^e  is  determined  by  the  Vmax 
formula: 


V       -     E.+E„ 
™*      V  0.0007D 

where: 

Vm«  =  Maximum  allowable  operating 

speed  (miles  per  hour). 
E,  =  Actual  elevation  of  the  outside  rail 

(inches). 

Eu  =  Unbalance  elevation  or  cant 

deficiency 
D  =  Degree  of  curvature  (degrees). 

While  the  cant  deficiency  proposed  in 
Classes  1  through  5  is  three  or  four 
inches,  cant  deficiencies  proposed  for 
qualified  high  speed  train  are 
considerably  higher.  FRA  has  granted 
waivers  for  up  to  nine  inches  for 
revenue  service  and  up  to  twelve  inches 
for  testing  for  qualified  equipment. 
Higher  cant  deficiencies  are  allowed  for 
high  speed  trains  that  may  include 
tilting  systems.  The  quaUfication  testing 
will  ensure  that  the  vehicle  will  not 
exceed  the  vehicle/track  safety 
performance  limits  set  forth  in  this 
subpart  when  operating  at  these  higher 
cant  deficiencies. 

In  order  to  qualify  the  vehicle  at 
higher  cant  deficiencies',  the  railroad 
must  provide  technical  testing 
information  using  the  same  procedures 
that  have  been  used  in  past  years  for 
waivers  for  higher  cant  deficiencies. 
This  procedure  is  commonly  called  the 
"static  lean  test"  where  the  vehicle  is 
elevated  on  one  side  and  wheel  loads 
are  measxu^  and  the  roll  angle  is 
determined.  Based  on  acceptable  testing 
information  and  other  technical 
submissions,  FRA  will  approve  the 
higher  cant  deficiencies  for  the  specific 
vehicle  type. 

The  maximum  crosslevel  on  the 
outside  of  a  curve  is  established  at  seven 
inches.  Elevation  in  excess  of  that 
amount  presents  a  safety  consideration 
for  freight  trains  with  high  centers  of 
gravity,  operating  at  lower  speeds  in  the 
curve. 

Comments:  The  Bombardier  GEC 
Alsthom  Consortium  (Bombardier/GEC) 
commented  that  this  section  permits 
FRA  to  approve  a  higher  of  level  of  cant 
deficiency,  but  the  same  option  does  not 
exist  for  track  classes  1  through  5. 
Furthermore,  Bombardier/GEC  urged 
that  the  requirements  concerning  the 
roll  angle  between  the  floor  of  the 
vehicle  and  the  horizontal  should  be 
deleted  and  explained  that  this  method 
was  not  valid  for  non-tilting  equipment. 

Final  rule:  FRA  agrees  that  the 
concept  of  the  roll  angle  would  not 
apply  to  non-tilting  power  cars  and  has 
changed  paragraphs  (d)(1)  and  (2)  to 
apply  the  requirements  for  the  roll  angle 
only  to  passenger-carrying  equipment. 
FRA  has  changed  §  213.57  in  track 
Classes  1  through  5  to  address  the 
commenter's  concern. 

FRA  has  deleted  footnote  2  from 
paragraph  (f)  of  this  section  because  it 
is  no  longer  necessary.  If  a  waiver 
previously  has  been  granted  to  the 
railroad  to  operate  at  a  higher  level  of 
cant  deficiency,  the  railroad  or  FRA 


should  have  the  static  lean  and  other 
information  readily  available  for 
consideration  of  FRA  approval  required 
under  this  section.  This  will  allow  the 
present  waiver,  including  conditional 
requirements  not  necessarily  compatible 
with  Subpart  G,  to  be  replaced  with  an 
FRA  approval  process  which 
incorporates  all  necessary  requirements 
under  this  new  subpart. 

FRA  considered  tne  issue  of  the 
difference  between  a  curve  that  has  been 
introduced  in  high  speed  track  as  a 
result  of  maintenance  or  geometry 
degradation  and  a  curve  that  was 
introduced  by  design.  In  either  case, 
superelevation  may  or  may  not  be 
present  and  trains  may  experience  an 
unbalanced  condition.  FRA  believes 
that  the  deviations  from  uniform  profile 
and  imiform  alinement,  as  outlined  in 
sections  213.331  and  213.327.  will  not 
preclude  longer  wavelength 
misalinements  on  the  order  of  200  feet 
or  greater  that  resemble  the 
characteristics  of  a  curve,  from  being 
treated  as  a  curve  for  which  the 
unbalance  formula  defined  in  this 
section  will  be  applied. 

Section  213.331— Track  Surface 

Proposed  rule:  The  chord  lengths  in 
the  table  are  selected  for  the  same 
reasons  discussed  in  §  213.327 
(alinement).  The  multiple  chords 
measure  different  surface  anomaly 
wavelengths. 

The  surface  table  addresses  both 
single  and  multiple  events.  Studies  have 
shown  that  the  smaller  limits  are 
necessary  when  surface  anomalies 
repeat  themselves  three  more  times  over 
the  specified  chord  length.  The 
parameter  commonly  called  "warp,"  the 
difference  in  crosslevel  between  any 
two  points,  does  not  require  a  specific 
limit  for  repeated  warp  conditions  at 
high  speeds. 

Comments:  Bombardier/GEC  and  the 
French  Mim^tere  de  I'Equipment,  des 
Transports  et  du  Logement  separately 
expressed  concerns  that  the  limits  for 
track  geometry  have  been  extended  from 
the  present  class  6  standards,  permitting 
more  track  defects  in  the  high  speed 
track  classes.  As  an  example. 
Bombardier/GEC  said  that  the  proposed 
rule  would  permit  a  single  1.25  inch 
mid-ordinate  offset  on  a  62  ft.  chord  for 
a  profile  condition,  compared  to  the 
current  requirement  of  0.5  inch.  In 
addition,  Bombardier/GEC  questioned 
why  the  difference  in  crosslevel 
between  two  points  less  than  62  feet 
apart  is  lower  for  Classes  4  and  5  track 
than  it  is  for  Classes  6  through  9  track. 
Bombardier/GEC  urged  that  the  values 
for  all  the  geometry  limits  be  "verified 
by  industry"  before  the  rule  is 


recommen 
limits  sho\ 
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promulgated.  The  Bombardier/GEC  also 
pointed  out  that  the  titles  in  the  tables 
defining  surface  requirements  should 
not  have  the  "inches"  in  them  since 
class  of  track  is  not  defined  in  inches. 

The  AAR  commented  that  the  NPRM 
included  an  inconsistency  between 
§  213.63  for  track  Classes  1  to  5  and 
§  213.331  in  regard  to  repeated  low 
joints.  The  AAR  suggested  that  footnote 
2  to  the  warp  parameter  (the  difference 
in  crosslevel  between  any  two  points 
less  than  62  feet  apart)  should  apply  to 
§  213.331  for  track  Classes  6  through  9. 
The  AAR  notes  that  a  condition  which 
is  a  defect  in  track  Classes  1  through  5 
should  also  be  a  defect  in  the  higher 
track  classes. 

Final  rule:  FRA  has  adopted  the 
proposed  geometry  standards  except  for 
a  few  changes  in  the  limits  for  the  track 
profile  parameter.  The  changes  in  the 
profile  parameters  are  based  on  a  recent 
study  conducted  at  the  VNTSC. 

FRA  believes  it  is  crucial  to  revise  the 
standards  for  Class  6  track.  Years  of 
experience  by  Amtrak  on  the  Northeast 
Corridor  indicate  a  lack  of  correlation 
between  the  former  Class  6  standards 
and  adverse  vehicle  responses.  Adverse 
vehicle  response  occasionally  occurred 
on  track  that  was  in  compliance;  on  the 
other  hand,  track  that  was  not  in 
compliance  sometimes  did  not 
contribute  to  any  adverse  vehicle 
response. 

In  response  to  the  concern  that  the 
"warp  parameter"  permits  a  greater 
difference  in  crosslevel  between  any 
two  points  less  than  62  feet  apart  for  the 
higher  classes  than  is  permitted  in  the 
lower  classes,  FRA  notes  that  the  limit 
established  for  Classes  6  through  9 
track,  one  and  one-half  inches,  is  the 
same  limit  established  for  Class  5  track. 
Therefore.  FRA  does  not  believe  that  a 
discrepancy  exists.  In  addition,  FRA 
believes  the  format  in  the  surface  tables 
in  this  section  does  not  need 
modification  since  it  is  similar  to  the 
surface  table  in  §  213.63  for  the  lower 
classes,  a  format  that  has  been  used  in 
the  track  standards  for  many  years. 

The  geometry  standards  are  based  on 
the  recommendations  of  a  panel  of 
experts  who  conducted  extensive 
studies,  reviewed  foreign  practice,  and 
recommended  to  the  RSAC  the  safety 
limits  shown  in  the  proposed  rule.  The 
recommendations  of  this  panel  are 
contained  in  a  working  paper  dated 
July.  1997.  and  entitled  "Track  and 
Vehicle  Interaction  Safety  Assurance  for 
U.S.  High  Speed  Rail."  The  working 
paper  is  peirt  of  the  docket  for  this 
proceeding.  The  proposed  high  speed 
standards  were  based  on  the  principle 
that  the  high  speed  track  and  the 


equipment  o|}erating  on  high  speed 
track  are  an  integral  system. 

Following  the  publication  of  the 
NPRM.  the  VNTSC  completed  a  report 
entitled  "Evaluation  of  Proposed  High 
Speed  Track  Surface  Geometry 
Specification",  dated  November  10, 
1997.  which  is  in  the  docket  of  these 
proceedings.  The  study  describes  an 
evaluation  of  the  responses  of  different 
high  speed  locomotive  designs  to  track 
profile  geometry  variations.  The 
working  paper  focuses  on  a  comparative 
analysis  of  high  speed  locomotive 
designs  with  carbody-mounted  traction 
motors  and  locomotive  designs  with 
truck-mounted  traction  motors.  The 
minimum  amplitudes  of  track  profile 
variations  required  to  cause  excessive 
vertical  accelerations  in  the  operator's 
cab  and  to  cause  suspension  bottoming 
are  compared  with  the  maximum 
amplitudes  prescribed  in  the  proposed 
high  speed  standards.  The  analysis 
shows  that  a  locomotive  design  with 
truck-mounted  traction  motors  reouires 
an  approximately  33  percent  smaller 
track  profile  variation  amplitude  to 
cause  excessive  vertical  accelerations 
than  a  locomotive  design  with  carbody- 
mounted  traction  motors.  These  results 
indicate  that  a  locomotive  with  truck- 
mounted  traction  motors  may  exceed 
the  proposed  minimum  safety  limits  for 
a  single  profile  event  that  were 
proposed  in  the  NPRM  for  Subpart  G. 

In  light  of  those  findings,  FRA  has 
adopted  the  proposed  surface  limits 
contained  in  the  NPRM,  except  that  the 
geometry  limits  for  profile  are  reduced, 
based  on  the  results  of  the  VNTSC 
study.  This  final  rule  requires  that  the 
deviation  from  uniform  profile  on  either 
rail  at  the  midordinate  of  a  31 -foot 
chord  may  not  exceed  one  inch  for  track 
Classes  6  and  7.  The  deviation  from 
uniform  profile  on  either  rail  at  the 
midordinate  of  a  62-foot  chord  has  now 
been  set  to  one  inch  for  track  Classes  6, 

7  and  8  and  three-quarters  of  an  inch  for 
track  Class  9.  Similarly,  for  three  or 
more  non-overlapping  deviations  in 
track  surface,  each  deviation  from 
uniform  profile  on  either  rail  at  the 
midordinate  of  a  31-foot  chord  may  not 
exceed  three-quarters  of  an  ineh  for 
track  Classes  6  and  7.  Also,  for  three  or 
more  non-overlapping  deviation  in  track 
surface,  each  deviation  from  uniform 
profile  on  either  rail  at  the  midordinate 
of  a  62-foot  chord  has  been  changed  to 
three-quarters  for  track  Classes  6,  7  and 

8  and  one-half  inch  for  track  Class  9. 
FRA  concurs  with  the  comments 

made  by  the  AAR  in  regard  to  repeated 
low  joints.  For  consistency  with 
§  213.63,  footnote  two  with  a  minor 
modification  has  been  added  to  the  table 
in  §  213.331(a). 


Section  213.333— Automated  Vehicle 
Inspection  Systems 

Comments  were  received  from 
Amtrak  and  from  Bombardier/GEC  in 
regard  to  the  proposed  requirements  for 
automated  measurement  systems.  These 
systems  include  the  track  geometry 
measurement  system,  the  gage  restraint 
measurement  system,  and  the  systems 
necessary  to  monitor  vehicle/track 
interaction  (acceleration  and  wheel/rail 
force  requirements).  Because  of  the 
complexity  of  these  systems  and  the 
technical  nature  of  the  comments,  the 
following  discussion  addresses  each 
automated  measurement  system 
separately  in  the  order  of  the  paragraphs 
in  the  proposed  rule. 

Track  Geometry  Measurement  System 
(TGMS),  Paragraphs  (a)  Through  (g) 

Pmposed  rule:  Railroads  that  operate 
trains  at  speeds  above  110  m.p.h. 
universally  employ  automatic  track 
geometry  measuring  systems  to  generate 
data  to  point  out  train  safety  hazards  in 
the  track  structure.  Reliance  upon  only 
visual  inspections  to  locate  small  track 
irregularities  is  difficult.  In  France,  track 
geometry  measuring  vehicles  are 
operated  quarterly  over  high  speed  lines 
for  the  purpose  of  collecting  track 
maintenance  data. 

Comments:  Comments  were  received 
concerning  the  track  geometry  system. 

Final  rule:  No  changes  to  paragraphs 
(a)  through  (g)  were  made  in  the  final 
rule. 

Gage  Restraint  Measurement  System. 
Paragraphs  (h)  and  (i) 

Proposed  rule:  The  GRMS  is  primarily 
used  on  timber-tied  track  of  certain 
freight  railroads,  to  evaluate  the 
effectiveness,  on  a  continuous  basis,  of 
rail/tie  fastening  systems.  This  section 
requires  the  use  of  GRMS  in  Classes  8 
and  9  to  measure  the  gage  restraint  of 
the  track,  including  the  strength  of  the 
ties  and  the  ability  of  the  fastenings  to 
maintain  gage.  Specified  safety  limits 
were  established  after  testing  on  the 
Northeast  Corridor  where  the  track  is 
predominately  concrete-tied  with  timber 
tie  turnouts.  GRMS  on  concrete  ties  is 
effective  in  identifying  defective  ties 
and  conditions  with  missing  fasteners  or 
a  relaxation  of  toe  load  of  gage-side  rail 
fasteners.  GRMS  is  required  in  Classes 
8  and  9  to  measure  the  resistance  of  the 
track  to  forces  generated  by  wheel 
flanging  in  the  gaging  space.  The  use  of 
the  GRMS  is  necessary  to  insure 
sufficient  gage  restraint  at  the  gage 
limits  set  to  control  truck  hunting. 

Comments:  Bombardier/GEC 
commented  that  the  GRMS 
requirements  are  unnecessary.  It  stated 
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that  the  GRMS  could  be  a  beneficial  tool 
when  used  to  inspect  lower  classes  of 
track  built  with  wooden  Ues,  and  any 
requirement  for  regular  GRMS 
inspection  should  be  limited  to  lower 
track  classes  and  tracks  with  wooHon 
ties  where  a  cost/safety  benefit  can  be 
shown. 

Final  rule:  FRA  does  not  agree  with 
the  recommendation  that  the  GRMS  be 
restricted  to  Umber-tied  track.  While 
most  of  the  industry's  GRMS  experience 
has  been  on  timber-tied  track,  FRA  and 
Amtrak  jointly  conducted  a  program  to 
evaluate  the  performance  of  FRA's 
GRMS  on  the  Northeast  Corridor,  a 
route  with  large  numbers  of  concrete 
ties.  This  joint  evaluation  program 
indicated  that  the  GRMS  is  an  important 
safety  tool  for  the  measurement  of  gage 
restraint  in  concrete  ties,  as  well  as 
timber  ties.  The  evaluation  program  also 
concluded  that  the  optimum  GRMS 
safety  criterion  for  concrete  ties  is  the 
gage-widening  ratio  (GWR)  which  is 
based  on  the  unloaded  track  gage, 
loaded  track  gage  and  actual  lateral  load 
applied. 

The  GWR  limit  to  the  high  speed 
standards  is  a  completely  different 
concept  than  the  application  of  the 
GRMS  technology  discussed  for  the 
lower  track  classes.  This  preamble 
describes  various  proposals  for 
implementation  of  GRMS  technology  for 
lower  track  classes,  such  as  the  use  of 
a  GRMS  to  supplant  certain  crosstie  and 
fastener  requirements  in  the  track  safety 
standards.  While  the  GRMS  is  new  to 
the  high  speed  environment,  FRA 
concludes  that  GRMS  inspections  in  the 
higher  classes  is  important  to  confirm 
the  safety  of  crossties  and  fasteners.  The 
GRMS  is  an  important  tool  which  has 
been  proven  to  identify  missing 
fasteners  and  help  locate  other 
conditions  that  can  affect  the  ability  of 
both  timber  and  concrete  crossties  to 
maintain  track  gage. 

Paragraphs  (hi)  and  (i)  are  unchanged 
from  the  proposed  rule  with  two 
exceptions.  Since  there  is  no 
requirement  to  calculate  Projected 
Loaded  Gage  (PLG24)  in  Classes  8  and 
9,  the  reference  to  PLG  24  has  been 
removed  from  the  final  rule.  Several 
other  minor  word  changes  have  been 
made  in  the  language  of  the  rule  text  to 
agree  with  the  current  language  being 
proposed  by  the  GRMS  Task  Group. 

Vehicle/Track  Safety  Measurement 
Systems.  Paragraph  (j) 

Proposed  rule:  The  proposed  rule 
required  functional  carbody  and  truck 
frame  accelerometers  on  at  least  two 
vehicles  of  every  train  in  track  Classes 
8  and  9.  The  track  owner  would  be 
required  to  have  in  effect  written 


procedures  when  these  devices  indicate 
a  possible  track-related  condition. 

Comments:  Both  Amtrak  and 
Bombardier/GEC  in  separate  comments 
state  that  the  requirements  in  paragraph 
(j)  are  unnecessary.  Both  commenters 
objected  to  the  requirement  for 
accelerometers  on  every  train,  except  for 
lateral  truck  frame  accelerometers,  and 
also  objected  to  the  requirement  for 
written  procedures  for  the  notification 
of  track  persoimel.  The  commenters 
argued  that  such  a  requirement  would 
likely  create  significant  availability 
problems  for  various  operators  due  to 
the  reliability  of  such  permanently 
installed  equipment. 

In  its  comments  to  the  docket,  Amtrak 
re-evaluated  an  earlier  endorsement  of  a 
requirement  for  carbody  accelerometers 
on  every  train  and  now  recommends 
that  this  paragraph  be  replaced  with  a 
requirement  for  written  procedures 
when  on-board  crews  report  indication 
of  a  possible  track-related  condition. 
Amtrak  said  that  it  had  earlier  assumed 
that  these  monitoring  systems  would  be 
autonomous  "black  boxes"  that  would 
be  on  each  train  and  report  exception  to 
the  engineer  or  directly  to  the 
dispatcher.  Amtrak  said  that  further 
investigation  into  the  application  of  this 
requirement  raised  doubts  about  the 
necessity  for  the  frequency  of  the 
monitoring  as  well  as  the  ability  of  an 
operator  to  ensure  compUance  with  that 
frequency  because  "track  deterioration 
is  a  slow  process  occurring  over  long 
periods  of  time."  In  addition,  Amtrak 
stated  that  it  has  had  in  place  for  years 
a  process  by  which  engineers  report 
rough  track  when  they  encounter  it. 

Final  rule:  FRA  has  received  widely 
differing  opinions  about  the  use  of 
accelerometers  on  daily  trains.  Some 
experts  point  out  that  accelerometers  on 
every  train  would  be  extremely  useful  to 
locate  track  conditions  that  may  need 
correction.  Other  experts  have  differing 
opinions.  The  French  National  Railway 
(SNCF),  for  example,  employs  lateral 
truck-mounted  accelerometers  to 
address  truck  hunting  on  every  train, 
but  uses  vertical  and  lateral  carbody 
accelerometers  only  on  a  vehicle  which 
inspects  about  twice  each  month.  Those 
who  advocate  accelerometers  on  two 
cars  in  every  train  believe  that  they  may 
indicate  a  track-caused  response  if  both 
vehicles  exhibit  similar  readings.  On  the 
other  hand,  if  only  one  vehicle  shows  a 
high  acceleration,  the  cause  may  be 
attributed  to  the  dynamics  of  that 
vehicle  only,  not  the  track.  Some 
experts  believe  that  a  requirement  to 
equip  every  train  with  carbody  and 
truck  frame  accelerometers  would  be 
costly  to  implement  and  would  have 
questionable  safety  benefits. 


However,  many  experts  believe  that  a 
requirement  for  carbody  and  truck  frame 
accelerometers  on  one  train  per  day 
would  accomplish  several  important 
safety  goals  that  can  not  be  achieved 
with  a  periodic  program  such  as  the  one 
on  the  SNCF.  The  principal  advantage  is 
that  conditions  such  as  a  culvert  this  is 
settling  would  be  identified  before  the 
next  periodic  inspection. 

While  FRA  agrees  with  the 
commenters  that  lateral  and  vertical 
accelerometers  on  every  train  would  be 
urmecessary  and  that  track  does 
generally  deteriorate  slowly,  FRA 
believes  that  some  undesirable  track 
geometry  conditions  may  occur  between 
periodic  inspections  for  geometry  and 
vehicle/track  safety.  The  engineer's 
subjective  perception  of  rough  track 
conditions  would  be  enhanced  with 
available  technology.  FRA  concludes 
that  a  requirement  for  functioning 
carbody  and  truck-mounted 
accelerometers  on  at  least  one  train  per 
day  is  needed  to  address  those 
conditions  that  may  occiu-  on  a  daily 
basis,  such  as  a  culvert  which  has 
settled  or  a  track  condition  that  may  be 
inadvertently  introduced  during  track 
repair.  These  conditions  may  not  be 
noticeable  to  a  locomotive  engineer. 

The  final  rule  is  changed  to  require 
that  at  least  one  vehicle  in  one  train  per 
day  operating  in  Classes  8  and  9  shall 
be  equipped  with  functioning  on-board 
truck  frame  and  carbody  accelerometers. 
Each  track  owner  shall  have  in  effect 
written  procedures  for  the  notification 
of  track  personnel  when  on-board 
accelerometers  on  trains  in  Classes  8 
and  9  indicate  a  possible  track-related 
condition.  The  implementation  of  this 
requirement  and  the  extent  of  human 
involvement  in  the  process  and  the 
specific  acceleration  levels  that  would 
trigger  notification  of  track  personnel  is 
being  left  up  to  the  railroad. 

Paragraph  (k) 

Proposed  rule:  In  paragraph  (k),  the 
proposed  rule  requires  that  for  track 
Classes  7,  8  and  9,  an  instrumented  car 
having  dynamic  response  characteristics 
representative  of  other  equipment 
assigned  to  service,  or  a  portable  device 
that  monitors  on-board  instrumentation 
on  trains,  shall  be  operated  over  the 
track  at  the  revenue  speed  profile  at 
least  twice  within  60  days  with  not  less 
than  15  days  between  inspections.  The 
instrumented  car  or  the  portable  device 
shall  monitor  vertically  and  laterally 
oriented  accelerometers  on  the  vehicle's 
floor  level  and  lateral  truck-mounted 
accelerometers.  If  the  carbody  lateral, 
carbody  vertical,  or  truck  frame  lateral 
safety  limits  in  this  section  are 
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exceeded,  speeds  will  be  reduced  until 
these  safety  limits  are  not  exceeded. 

Comments:  Both  Amtrak  and 
Bombardier/GEC  were  generally 
supportive  of  this  paragraph  which 
requires  p>eriodic  measurements  of  truck 
frame  and  carbody  accelerations. 
Amtrak  recommended  that  two  vehicles 
be  used,  rather  than  one,  and 
Bombardier/GEC  questioned  the 
requirement  that  the  accelerometers  be 
mounted  above  the  axle  where  they 
would  be  subjected  to  damage  firom 
snow,  ballast,  and  debris.  Bombardier/ 
GEC  also  stated  that  the  rule  should 
make  clear  what  the  remedial  action 
should  be  taken  when  these  limits  are 
exceeded. 

Final  rule:  FRA  agrees  with  the 
comments  regarding  the  placement  of 
the  accelerometers  and  has  revised  the 
paragraph  to  clarify  the  remedial  action 
that  must  be  taken  when  these  safety 
Umits  are  exceeded.  Paragraph  (k)  is 
changed  to  remove  the  requirement  that 
the  accelerometers  on  the  truck  frame 
shall  be  mounted  "directly  above  the 
axle."  Instead  the  accelerometers  must 
be  mounted  on  the  truck  frame.  While 
Amtrak's  recommendation  that  two 
vehicles  be  equipped  with  the 
accelerometers,  FRA  concludes  that  one 
inspection  vehicle  when  combined  v«th 
the  daily  monitoring  of  accelerometers 
and  the  other  inspection  requirements 
in  the  rule,  will  provide  the  necessary 
level  of  safety.  For  clarification,  the  rule 
is  changed  to  require  that  "if  the 
carbody  lateral,  carbody  vertical  or  truck 
frame  lateral  safety  limits  in  the 
following  table  of  vehicle/track 
interaction  safety  limits  are  exceeded, 
speeds  will  be  reduced  until  these  safety 
Limits  are  not  exceeded."  These  changes 
clearly  indicate  that  when  the  vehicle/ 
track  interaction  safety  limits  are 
exceeded  on  the  inspection  vehicle,  the 
speeds  of  all  trains,  not  just  the  test 
train,  shall  be  reduced  until  the  source 
of  the  exception  is  corrected,  whether 
track  or  vehicle-related. 

Paragraph  (1) 

Proposed  rule:  In  this  proposed 
section,  paragraph  (1)  would  require,  for 
track  Classes  8  emd  9,  a  car  equipped 
with  instrumented  wheelsets  to  he 
operated  annually  to  ensure  that  the 
wheel/rail  force  safety  limits  are  not 
exceeded. 

Comments:  Bombardier/GEC  stated 
that  the  rule  as  proposed  is  not  clear 
about  whether  the  requirement  for  an 
annual  measurement  of  wheel/rail 
forces  using  instrumented  wheelsets  is 
intended  to  "re-qualify  the  rolling  stock, 
or  verify  the  quality  of  the  track." 
Bombardier/GEC  stated  that,  based  on 
the  practices  of  all  operators  of  high 


speed  equipment  around  the  world, 
there  is  no  reason  to  re-qualify  a  vehicle 
design  once  it  has  been  properly 
qualified.  Bombardier/GEC  also 
commented  that  if  the  intent  of  the 
measurement  is  to  verify  the  condition 
of  the  track,  it  will  be  less  effective  as 
an  indicator  than  information  obtained 
from  the  other  requirements  in  the  rule 
that  are  specifically  included  for  that 
purpose  and  which  are  conducted  more 
frequently.  Bombardier/GEC  also 
recommended  a  few  technical  changes 
to  the  table  of  vehicle/track  interaction 
safety  limits. 

Final  rule:  The  commenter 
recommends  that  the  measurement  of 
wheel/rail  forces  is  only  necessary 
during  the  qualification  period  and  is 
not  necessary  to  be  employed  for 
periodic  inspections.  The  SNCF  relies 
on  accelerometers  for  the  purpose  of 
confirming  the  safety  of  its  high  speed 
system;  however,  other  high  speed 
railroads  use  instnmiented  wheelsets  on 
a  regular  basis  to  monitor  wheel/rail 
forces.  The  final  rule  establishes  safety 
criteria  for  both  accelerometers  and 
wheel/rail  forces  that  must  be 
monitored  during  the  life  of  the  system. 
FRA  does  not  agree  with  the  comment 
that  accelerometer  measurements  alone 
will  ensure  safety. 

The  vehicle/track  interaction  safety 
limits  are  the  cornerstone  of  the  high 
speed  standards.  Vehicle/track 
interaction  has  critical  consequences  in 
railroad  safety,  and  so  establishing  safe 
parameters  and  developing  a 
measurement  system  to  adhere  to  those 
parameters  is  highly  important  for  any 
track  safety  program.  There  are  several 
hazardous  and  luiacceptable  vehicle/ 
track  interaction  events  that  are  well- 
known  in  railroad  engineering,  and  for 
the  most  part,  may  occur  on  existing 
high  speed  operations,  including  wheel 
climb,  rail  roll-over,  vehicle 
overturning,  gage  widening,  and  track 
panel  shift. 

The  safety  limits  contained  in  the 
Vehicle/Track  Interaction  Safety  Limits 
table  are  derived  from  technical 
literature,  years  of  research,  experience 
by  foreign  railroads,  and  computer 
simulation  and  validation.  They  must 
not  be  exceeded  either  during  the 
qualification  phase  required  under 
§  213.345  or  in  the  periodic 
measurement  of  accelerations  and 
wheel/rail  forces  required  in  this 
section. 

The  minimum  vertical  wheel  load 
safety  limit  is  10  percent  of  the  static 
vertical  wheel  load.  The  static  vertical 
wheel  load  is  defined  as  the  load  that 
the  wheel  would  carry  while  stationary 
on  level  track.  These  safety  criteria 
assure  that  no  excessive  wheel 


unloading  is  experienced  by  any  wheel 
on  the  operating  vehicle.  Significant 
wheel  unloading  greatly  increases  the 
risk  of  derailment  in  the  dynamic 
environment  of  a  vehicle  traveling  at 
hi^  speed. 

The  ratio  of  the  lateral  force  that  any 
wheel  exerts  on  an  individual  rail  to  the 
vertical  force  exerted  by  the  same  wheel 
on  the  rail  (L/V  ratio)  is  limited  by  the 
Nadal  formula.  The  limit  on  any  wheel's 
L/V  ratio  ensures  that  the  risk  of  a  wheel 
climb  derailment  is  minimized.  The 
wheel  fiange  angle  (5)  referenced  in  the 
formula  should  correspond  to  actual 
measurements  of  wheel  flange  angle  as 
provided  by  the  requirements  of  the 
vehicle  quaUfication  testing  specified  in 
§213.345. 

The  net  axle  lateral  force  exerted  by 
any  axle  on  the  track  should  not  exceed 
50  percent  of  the  static  vertical  load 
exerted  by  the  same  axle.  This  safety 
criterion  ensures  that  no  excessive  track 
panel  shift  or  misalinement  is  produced 
by  the  moving  vehicle.  For  vehicles 
operating  at  high  speeds,  track  panel 
shift  can  produce  luisafe  carbody  and/ 
or  truck  motion  and,  in  the  extreme,  can 
cause  derailment. 

The  ratio  of  the  lateral  forces  that  the 
wheels  on  one  side  of  any  truck  exert  on 
an  individual  rail  to  the  vertical  forces 
exerted  by  the  same  wheels  on  that  rail 
must  not  exceed  0.60.  This  limit  ensures 
that  the  risk  of  a  rail  rollover  derailment 
is  minimized. 

The  lateral  carbody  peak-to-peak 
acceleration  (defined  by  the  algebraic 
difference  between  the  two  extreme 
values  of  measured  acceleration  within 
a  one-second  duration)  is  limited  to  0.5 
g.  Carbody  lateral  accelerations  above    . 
this  limit  reflect  a  very  poor  ride  quality 
and  a  degraded  track  and/ or  vehicle 
condition. 

The  vertical  carbody  peak-to-peak 
acceleration  (defined  by  the  algebraic 
difference  between  the  two  extreme 
values  of  measured  acceleration  within 
a  one-second  duration)  is  limited  to  0.6 
g.  Carbody  vertical  accelerations  above 
this  limit  also  reflect  a  poor  ride  quality 
and  a  degraded  track  and/or  vehicle 
condition. 

The  Root  Mean  Square  (RMS)  of  the 
lateral  truck  acceleration  for  any  two- 
second  duration  is  limited  to  0.4  g.  This 
safety  limit  ensures  that  no  sustained 
truck  hunting  is  experienced  by  the 
moving  vehicle.  Sustained  truck 
hunting  produces  undesirable  ride 
quality  and  significantly  increases  the 
risk  of  derailment.  The  RMS  of  the 
lateral  truck  acceleration  must  be 
calculated  over  a  two-second  v^rindow 
from  which  the  mean  value  of  the 
acceleration  has  been  removed.  The 
vertical  truck  zero-to-peak  acceleration 
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is  limited  to  5.0  g.  Exceeding  this  safety 
limit  can  indicate  undesirable  short 
wavelength  track  anomalies. 

Ultimately,  vehicle/track  interaction 
safety  is  assured  by  controlling  wheel/ 
rail  forces  to  safe  limits.  Appropriate 
limits  for  track  geometry  and  vehicle 
response  acceleration  provide  strong 
indications  of  the  likely  wheel/forces 
which  would  be  produced  by  operating 
trains.  Use  of  an  instrumented  wheelset 
also  provides  a  level  of  safety  assurance 
for  new  and  unusual  vehicle  designs 
that  differ  from  the  conventional  vehicle 
dynamic  models  that  were  used  to 
develop  the  track  geometry  and  vehicle/ 
track  interaction  limits. 

FRA  beheves  that  an  annual 
inspection  using  functioning 
instrumented  wheelsets  must  be 
implemented  as  part  of  a  high  speed 
inspection  strategy  that  includes  visual 
inspections,  geometry  car  inspections, 
periodic  carbody  and  truck-moimted 
accelerometer  measurements,  and  other 
inspections  deemed  necessary. 

The  measurement  of  wheel/rail  forces 
and  accelerations  is  necessary  to 
confirm  that  the  vehicle/track  system  is 
performing  within  safe  limits.  The 
Japanese  National  Railway,  for  example, 
employs  instnunented  wheelsets  to 
measure  wheel/rail  forces  at  a  frequency 
of  approximately  every  three  months. 
The  purpose  of  the  periodic 
measurement  of  wheel/rail  forces 
required  in  this  paragraph  is  to  monitor, 
or  in  a  sense  "requalify,"  the  vehicle/ 
track  system,  not  to  "requalify"  only  the 
track  or  only  the  vehicle  design.  Neither 
the  track  nor  the  vehicles  on  the  high 
speed  track  can  be  considered  in 
isolation;  they  must  be  monitored 
together  as  a  system. 

The  final  rule  contains  a  few  changes 
to  the  table  of  vehicle/track  interaction 
safety  limits.  A  25  Hz  filter  is  specified 
so  that  important  high  speed  events  will 
not  be  filtered  from  the  data  and  the 
location  of  truck  frame  accelerometers  is 
changed  in  Footnote  3. 

Paragraph  (m) 

Proposed:  Paragraph  (m)  requires  the 
track  owner  to  maintain  a  copy  of  the 
most  recent  exception  printouts  for  the 
inspection  required  under  paragraphs 
(k)  and  (1)  of  this  section. 

Comments:  No  comments  were 
received  concerning  this  paragraph. 

Final  rule:  The  paragraph  as  proposed 
is  adopted  in  this  final  rule. 

Section  213.335 — Crossties 

Proposed  rule:  Various  types  of 
crossties  may  be  installed  in  high  speed 
track  provided  that  the  ties  maintain  the 
proper  gage,  surface  and  alinement.  Slab 
track  (trade  imbedded  in  concrete)  or 


other  construction  may  also  be  used  if 
the  construction  complies  with  the 
requirements  of  this  section.  Because  of 
the  wide  use  of  concrete  ties  in  high 
speed  track  throughout  the  world,  this 
section  establishes  safety  requirements 
for  concrete  ties. 

The  requirements  for  crossties  in  this 
subpart  differ  from  those  in  the 
corresponding  section  for  crossties  in 
Classes  1  through  5.  For  non-concrete- 
tied  construction,  the  requirements  for 
ties  parallel  those  of  the  lower  standards 
except  that  permissive  lateral  movement 
of  tie  plates  is  set  at  Vb  inch  instead  of 
V2  inch  and  a  requirement  for  rail 
holding  spikes  is  added. 

For  concrete-tied  track,  effective  ties 
must  not  exhibit  the  known  failure 
modes  Usted.  These  failure  modes  were 
derived  largely  from  experience  in  the 
Northeast  Corridor.  The  number  and 
distribution  requirements  of  both  non- 
concrete  ties  and  concrete  ties  is  more 
stringent  than  the  requirements  for  the 
lower  classes.  For  example,  14  effective 
concrete  crossties  are  required  in  Class 
6,  and  16  effective  concrete  Ues  are 
required  in  Classes  7,  8  and  9  in  each 
39-foot  segment  of  track.  For  both 
concrete  and  timber  construction,  a 
minimum  number  of  non-defective  ties 
is  specified  on  each  side  of  a  defective 
tie. 

Comments:  The  AAR  commented  that 
a  discrepancy  exists  in  that  paragraph 
(e)  is  inconsistent  with  the  required 
location  of  crossties  at  rail  joint 
locations  for  lower  speed  operations 
covered  by  §213.109. 

Final  rule:  Review  of  this  section  also 
reveled  a  typographical  mistake  which 
is  being  corrected;  in  peuagraphs  (c)(6) 
and  (d)(6),  "Able"  is  changed  to  "So 
imable."  The  discrepancy  was 
inadvertent  and  has  been  corrected.  The 
measurement  is  changed  from  25  inches 
to  24  inches  in  paragraph  (e)  to  make 
this  subsection  consistent  with  the 
requirements  for  the  lower  track  classes. 

Section  213.337 — Defective  Rails 

Proposed  rule:  The  requirements  for 
the  identification  of  rail  flaws  and 
appropriate  remedial  action  are  valid  in 
high  speed  track  classes  as  well  as  the 
lower  track  classes.  This  section  is 
unchanged  horn  the  standards  for  the 
lower  classes  except  that  language 
references  to  specific  lower  classes  are 
deleted  as  unnecessary.  Surface 
conditions  such  as  corrugation,  shelling, 
spalling  and  checking  are  not  included 
in  the  high  speed  rail  defect  table  since 
these  conditions,  if  they  were  to 
progress  to  a  severe  level,  would 
contribute  to  dynamic  loading 
conditions  that  are  addressed  by  the 
requirements  for  vehicle/track 


interaction  in  §  213.333.  The  flattened 
rail  head  is  especially  important  to 
identify  in  high  speed  track  because  of 
the  adverse  effect  on  track  geometry 
caused  by  this  short  anomaly  in  the 
surface  of  the  rail  head. 

Comments:  No  comments  were 
received  pertaining  to  this  section. 

Final  rule:  To  improve  clarity, 
definitions  were  added  and  a  small 
change  was  made  to  include  brackets 
around  some  items  in  the  rail  flaw  table 
so  that  this  section  is  identical  to  the 
corresponding  section  in  the  lower  track 
classes. 

Section  213.339 — Inspection  of  Rail  in 
Service 

Proposed  rule:  A  continuous  search 
for  internal  rail  defects  must  be  made  of 
all  rail  in  track  in  track  Classes  6,  7.  8 
and  9  at  a  frequency  of  twice  per  year. 
This  requirement  is  consistent  with  the 
fiwjuency  used  on  Amtrak's  Northeast 
Corridor  (essentially.  Class  6  and  7)  and 
as  well  as  the  approach  used  in  France 
which  inspects  rails  twice  a  year. 

Comments:  No  comments  were 
received  concerning  this  section. 

Final  rule:  The  final  rule  for  this 
section  is  unchanged  from  the  proposed 
rule. 

Section  213.341 — Initial  Inspection  of 
New  Rail  and  Welds 

Proposed  rule:  This  section  provides 
for  the  initial  inspection  of  new  rail, 
either  at  the  mill  or  within  90  days  after 
installation,  and  for  the  initial 
inspection  of  new  welds  made  in  new 
or  used  rail.  It  also  provides  for 
alternatives  for  these  inspections. 
Compliance  with  the  initial  inspection 
of  new  rail  and  welds  may  be 
demonstrated  by  in-service  inspection, 
mill  inspections,  welding  plant 
inspections,  and  inspections  of  field 
welds. 

Comments:  No  comments  were 
received  concerning  this  section. 

Final  rule:  The  final  rule  for  this 
section  is  unchanged  from  the  proposed 
rule. 

Section  213.343 — Continuous  Welded 
Rail  (CWR) 

Proposed  rule:  As  with  CWR  for  the 
lower  classes  of  track,  FRA  will  review 
the  railroad's  written  procedures  for  the 
installation,  adjustment,  maintenance 
and  inspection  of  CWR,  and  training  for 
the  application  of  these  procedures. 

Comments:  No  comments  were 
received  concerning  this  section. 

Final  rule:  The  final  rule  is  imchanged 
from  the  proposed  rule  for  this  section. 
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Section  213.345 — Vehicle  Qualification 
Testing 

Proposed  rule:  All  rolling  stock,  both 
passenger  and  freight,  must  be  qualified 
for  operation  for  its  intended  class.  This 
section  "grandfathers"  equipment  that 
has  already  operated  in  the  specified 
classes.  Rolling  stock  operating  in  Class 
6  within  one  year  prior  to  the 
promulgation  of  this  rule  shall  be 
considered  as  quaUfied.  Vehicles 
operating  at  Class  7  speeds  under 
conditional  waivers  prior  to  the 
promulgation  of  the  rule  are  qualified 
for  Class  7  at  the  ciurent  level  of  cant 
deficiency.  This  includes  equipment 
that  is  presently  operating  on  the 
Northeast  Corridor  at  Class  7  speeds. 

The  qualification  testing  will  ensure 
that  the  equipment  will  not  exceed  the 
vehicle/track  performance  limits 
specified  in  §  213.333  at  any  speed  less 
than  10  m.p.h.  above  the  proposed 
maximum  operating  speed.  Testing  at  a 
maximum  speed  at  least  10  m.p.h.  above 
the  proposed  operating  speed  is 
required.  The  test  report  must  include 
the  design  fiange  angle  of  the  equipment 
that  will  be  used  for  the  determination 
of  the  lateral  to  vertical  wheel  load 
safety  limit  for  the  vehicle/track 
performance  measurements  required  in 
§213.333(k). 

Subsection  (d)  requires  the  operator  to 
submit  an  analysis  and  description  of 
the  signal  system  and  operating 
practices  to  govern  operations  in  Classes 
7,  8  and  9.  This  submission  will  include 
a  statement  of  sufficiency  in  these  areas 
for  the  class  of  operation  intended. 
Based  on  test  results  and  submissions, 
FRA  will  approve  a  maximum  train 
speed  and  value  of  cant  deficiency  for 
revenue  service. 

Comments:  Bombardier/GEC  stated 
that  this  part  of  the  proposed  rule  is 
intended  to  be  followed  to  qualify 
equipment  types  for  their  intended 
operation  on  a  specific  route,  not  to 
determine  the  operating  limits  of  the 
equipment  and  track,  as  stated. 
Bombardier/GEC  said  that  to  achieve 
this,  it  is  recommended  that  the  words 
"•  *  •  and  conduct  a  test  program 
sufficient  to  evaluate  the  operating 
Umits  of  the  track  and  equipment"  be 
replaced  with  "*  *   *  and  conduct  a  test 
program  sufficient  to  evaluate  the  safe 
operation  of  the  equipment  for  the 
intended  service." 

Bombardier/GEC  said  that  it  is  not 
practical  to  include  a  requirement  to 
suspend  the  vehicle  qualification  tests 
at  the  speed  where  any  of  the  vehicle/ 
track  performance  limits  in  §  213.333 
are  exceeded.  The  quaUfication  tests, 
according  to  Bombardier/GEC,  should 
be  completed  to  determine  the  safe 


operational  limits  for  the  equipment 
throughout  the  route.  In  addition,  the 
specific  location  of  all  violations  should 
be  recorded  and  the  condition  of  the 
track  in  those  locations  should  be 
checked  to  determine  if  the  non- 
compliance is  related  track  or 
equipment. 

Final  rule:  FRA  beheves  that  it  is 
important  not  to  emphasize  the  vehicle 
component  in  the  qualification  testing. 
The  purpose  of  this  section  is  not  to 
conduct  a  test  program  to  evaluate  the 
safe  operation  of  the  equipment,  but  to 
qualify  the  vehicle/track  system.  The 
consideration  of  the  high  speed  track 
and  the  vehicles  together  as  an  integral 
system  is  fundamental  to  the  approach 
adopted  in  this  final  rule.  To  evaluate 
the  system,  a  test  program  shall 
demonstrate  vehicle  dynamic  response 
as  speeds  are  incrementally  increased 
from  acceptable  Class  6  limits  to  the 
target  maximum  test  speeds. 

The  commenter  believes  that  the  tests 
should  not  be  suspended  when  the 
safety  limits  are  reached.  However, 
these  safety  limits  are  set  at  levels  where 
continued  operation  could  result  in  a 
derailment.  FRA  does  not  believe  it 
would  be  prudent  to  continue  the 
testing  on  that  portion  of  track  if  these 
safety  limits  are  reached.  However,  the 
rule  is  not  intended  to  imply  that  all 
testing  must  be  stopped.  It  can  continue, 
but  the  locations  where  the  limits  are 
reached  must  be  identified  and  test 
speeds  may  not  be  increased  at  those 
locations  until  corrective  action  is 
taken.  This  action  may  be  an  adjustment 
in  the  track,  in  the  vehicle,  or  in  both 
of  these  system  components. 

FRA  has  considered  the  consistency 
of  this  final  rule  with  the  proposed 
Passenger  Equipment  Safety  Standards, 
Federal  Register,  September  23,  1997, 
and  has  changed  §  213.345(b)  to  state 
that  the  testing  will  not  exceed  the 
wheel/rail  force  safety  limits  and  the 
truck  lateral  accelerations  specified  in 
§  213.333  and  the  vertical  and  lateral 
carbody  acceleration  levels  listed  in 
(b)(1),  (2),  and  (3).  FRA  believes  the 
tighter  ride  quality  limits  in  the 
proposed  Passenger  Equipment  Safety 
Standards  are  more  appropriate  for  a 
new  system.  However,  as  the  equipment 
and  track  wear,  those  tighter  ride  quality 
limits  which  were  used  at  the  time  of 
system  qualification  should  be  used  to 
establish  long-term  maintenance  levels, 
and  the  limits  contained  in  §  213.333, 
which  are  minimum  safety  levels, 
should  be  used  during  the  life  of  the 
system  to  monitor  safety. 

A  small  change  has  been  added  to 
§  213.345(a)  which  now  states  that  all 
rolling  stock  types  which  operate  at 
Class  6  and  above  speeds  shall  be 


qualified.  This  change  emphasizes  that 
trains  which  operate  at  Class  5  speeds 
or  lower  on  the  high  speed  line  do  not 
need  to  be  quaUfied  to  operate  on  the 
high  speed  track. 

The  rule  in  §  213.345(e)  requires  the 
railroad  to  submit  an  analysis  and 
description  of  the  signal  system  and 
operating  practices  to  govern  operations 
in  Classes  7,  8  and  9.  FRA  has  modified 
§  213.345(f)  to  make  it  clear  that  trains 
shall  not  operate  in  revenue  service  ' 
until  FRA  has  approved  a  maximum 
train  speed  and  value  of  cant  deficiency 
based  on  FRA's  review  of  the  test  results 
and  the  other  submissions  by  the  track 
owner. 

Section  213.347 — Automotive  or 
Railroad  Crossings  at  Grade  and 
Moveable  Bridges 

Proposed  rule:  Tliere  are  no  highway 
or  railroad  grade  crossings  on  the 
Amtrak  route  between  Washington,  D.C. 
and  New  York  City.  Much  of  this  fine 
is  operated  by  revenue  passenger  trains 
at  125  m.p.h.  (Class  7  speeds).  Highway 
crossings  and  railroad  crossings  at  grade 
(diamonds)  may  not  be  present  in  Class 
8  and  9  track. 

Technology  currently  is  being 
developed  that  would  prevent 
inappropriate  intrusion  of  vehicles  onto 
the  railroad  rights-of-way.  This 
technology  involves  the  use  of  barrier 
systems  with  intrusion  detection  and 
train  stop,  as  well  as  advance  warning 
systems.  Because  the  technology  is 
under  development,  it  would  be 
premature  to  include  specific 
requirements  for  barrier  systems  and 
related  technology  in  this  section. 
However,  the  railroad  is  required  to 
submit  for  approval  a  description  of  the 
crossing  warning  system  for  each 
crossing. 

Comments:  No  comments  were 
received  for  this  section. 

Final  rule:  A  minor  addition  was 
added  to  paragraph  (b)  to  make  it  clear 
that  trains  shall  not  operate  at  Class  7 
speeds  unless  an  FRA-approved 
warning/barrier  system  exists  on  the 
track  segment  and  all  elements  of  that 
warning/barrier  system  are  functioning. 

The  rule  precludes  the  presence  of 
highway  grade  crossings  and  rail-to-rail 
crossings  for  the  highest  speed 
operations,  track  Classes  8  and  9. 
Presently  no  highway-rail  crossings 
exist  on  Class  6  track  (on  Amtrak  and 
commuter  railroads),  although  highway- 
rail  crossings  existed  for  several  years 
on  Class  6  track  on  the  Northeast 
Corridor.  FRA  believes  highway/grade 
crossings  should  be  limited  in  the  high 
speed  regime.  Where  highway/rail 
crossings  exist  at  higher  speeds,  the 
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railroad  should  install  the  most  advance 
warning/barrier  systems  available. 

FRA  is  continuing  to  conduct  risk 
analysis  related  to  treatments  for  high- 
speed crossings.  To  date,  the  analysis 
demonstrates  that  risk  to  a  motorist  is 
not  likely  to  increase  with  increasing 
train  speeds  above  110  m.p.h.  On 
average,  collision  frequency  should  not 
rise  (although  sight  distance  may  be  an 
issue  in  individual  situations).  Accident 
severity  in  the  range  of  80  m.p.h.  is 
already  so  high  that  no  further  increase 
in  the  likelihood  of  fatal  injury  in  the 
motor  vehicle  should  result  from 
increases  in  train  speed. 

However,  FRA  does  not  believe  that 
sufficiently  refined  analytical 
techniques  currently  exist  to  predict  the 
effect  of  increased  speeds  on  damage  to 
the  passenger  train  though  the  initial 
collision,  possible  derailment,  and 
possible  secondary  collisions — 
including  interaction  among  the  units  in 
the  consist.  Collisions  with  heavy 
trucks,  construction  equipment  and 
agricultural  equipment  are  an  issue  of 
particular  concern.  FRA  believes  it  is 
prudent  to  take  the  safe  course  and 
ensure  against  collisions  by  the  most 
secure  means  possible,  rather  than  risk 
the  occurrence  of  a  catastrophic  event 
involving  multiple  fatalities  to  crew 
members  and  passengers. 

Section  213.349 — Rail  End  Mismatch 

Proposed  rule:  Vertical  or  horizontal 
mismatch  of  rails  at  joints  must  be  less 
than  one-eighth  of  an  inch  for  Classes  6 
through  9.  A  more  restrictive  criterion  is 
not  necessary  and  would  be  impractical. 

Comments:  No  comments  were 
received  concerning  this  section. 

Final  rule:  The  final  rule  for  this 
section  is  unchanged  from  the  proposed 
rule. 

Section  213.351— Rail  Joints 

Proposed  rule:  This  section  is  less 
permissive  than  its  counterpart  for  the 
lower  speed  classes.  Fracture  mechanics 
tests  and  analyses  demonstrate  that 
there  is  no  place  in  the  high  speed  train 
operating  regime  for  defective  joint  bars. 
The  propagation  rate  of  a  crack  large 
enough  to  be  visible  in  a  joint  bar  is 
unpredictable.  Once  a  joint  bar  has 
ruptured,  its  companion  joint  bar  is 
immediately  in  danger  of  overload. 
Upon  discovery  of  a  defective  joint  bar, 
the  track  owner  must  reduce  the  track 
class  at  the  location  of  the  defective  bar 
and  proceed  according  to  the 
requirements  of  Subpart  D. 

Comments:  No  comments  were 
received  for  this  section. 

Final  rule:  The  final  rule  for  this 
section  is  unchanged  from  the  proposed 
rule. 


Section  213.352— Torch  Cut  Rail 

Proposed  rule:  This  section  mirrors 
the  corresponding  section  (§  213.122) 
track  Classes  3  through  5.  This 
provision  prohibits  future  torch  cutting 
of  rails  in  high  speed  track,  except  for 
emergency  situations.  When  a  rail  end 
is  torch  cut  in  an  emergency  situation, 
speed  over  the  rail  must  not  exceed  the 
maximum  allowable  for  Class  2  track. 

For  existing  torch  cut  rails  in  Class  6 
track,  all  torch  cut  rails  must  be 
removed  within  six  months  of  the 
issuance  of  the  final  rule  of  this 
proceeding.  If  after  six  months  from  the 
issuance  of  the  final  rule  of  this 
proceeding  any  torch  cut  rail  is 
discovered  in  Classes  6  through  9  track, 
it  must  be  removed  within  30  days,  and 
speed  over  that  rail  must  not  ex(»ed  the 
maximum  allowable  speed  for  Class  2 
track  until  it  is  removed. 

Comments:  No  comments  were 
received  for  this  section. 

Fjna7  rule:  After  further  review,  FRA 
determined  that  the  proposed 
requirement  in  §  213.352(a)(2)  requiring 
speeds  in  existing  Class  7,  8  and  9  track 
to  be  reduced  to  Class  6  until  a  torch  cut 
rail  is  replaced  is  unnecessary  and  has 
been  deleted.  For  existing  torch  cut  rail 
ends  in  Class  6  track,  all  torch  cut  rail 
ends,  if  any,  must  be  removed  within 
six  months  of  this  rule.  Following  the 
six-month  period,  if  torch  cut  rail  ends 
are  discovered,  train  speeds  over  that 
rail  must  be  reduced  to  the  maximum 
allowable  for  Class  2  track  imtil 
removed. 

Section  213.353 — Turnouts,  Crossovers 
and  Lift  Rail  Assemblies  or  Other 
Transition  Devices  on  Moveable  Bridges 

Proposed  rule:  The  requirements  in 
this  section  are  similar  to  those  in  the 
lower  classes.  Fastenings  must  be  intact 
and  maintained  so  as  to  keep  the 
components  securely  in  place.  Each 
switch,  frog,  and  guard  rail  must  be  free 
of  obstructions  that  may  interfere  with 
the  passage  of  wheels.  Rail  anchoring  is 
required  to  restrain  rail  movement 
affecting  the  position  of  switch  points 
and  frogs. 

Experience  in  this  country  with  the 
maintenance  of  turnouts  and  crossovers 
in  high  speed  territories  is  limited.  The 
use  of  conventional  switch  and  frog 
components  in  present-day  125  m.p.h. 
track  can  produce  harsh  vehicle 
response  which,  while  not  necessarily 
unsafe,  is  likely  to  be  less  and  less 
welcome  in  the  future,  particularly  at 
train  speeds  above  125  m.p.h. 

Worldwide,  the  trend  for  turnouts  and 
crossovers  in  high  speed  lines  is  toward 
reliance  on  long  switch  points  and 
moveable  point  frogs.  Amtrak  has  some 


limited  experience  with  these  features  at 
fairly  high  train  speeds,  and  the  western 
coal  railroads  have  a  great  deal  of 
experience,  especially  with  moveable 
point  frogs,  with  turnout  component 
performance  in  low  speed,  cumulative 
tonnage  conditions.  This  section 
requires  that  the  track  owner,  intending 
to  operate  trains  at  high  speeds,  to 
develop  a  turnout  and  inspection 
handbook  for  the  instruction  of 
employees  involved  in  this  work. 
Requirements  for  switches,  irogs,  and 
spring  frogs  that  are  present  in  the 
standards  for  the  lower  classes  are  not 
specifically  listed,  but  will  be  addressed 
in  the  railroad's  Guidebook. 

The  purpose  of  such  a  docimient  is  to 
encourage  formal  consideration  of 
problems  associated  with  inspection 
and  meiintenance  of  these  track  features 
and  to  establish  a  consistent  system 
approach  to  the  performance  of  related 
work. 

Comments:  No  comments  were 
received  for  this  section. 

Final  rule:  FRA  has  added  a 
requirement  for  the  inspection  and 
maintenance  of  lift  rail  assemblies  and 
other  transition  devices  on  moveable 
bridges.  By  introducing  this 
requirement,  FRA  is  not  encouraging 
high  speeds  over  moveable  bridges. 
Currently,  the  highest  speed  over  a 
moveable  bridge  is  70  m.p.h.  However, 
in  view  of  the  1997  accident  over  a  lift 
rail  assembly  in  New  Jersey,  FRA 
believes  it  necessary  to  introduce  a 
requirement  to  inspect  these  transition 
devices  in  the  high  speed  standards  to 
address  the  potential  that  lift  rail 
technology  may  change. 

Section  213.355 — Frog  Guard  Rails  and 
Guard  Faces;  Gage 

Proposed  rule:  The  most  restrictive 
practical  measurements  for  these 
important  parameters  are  included.  The 
limits  for  guard  check  and  guard  face 
gage  are  set  at  a  limit  that  permits 
minimal  wear. 

Comments:  No  conunents  were 
received  for  this  section. 

Final  rule:  The  final  rule  for  this 
section  is  unchanged  from  the  proposed 
rule. 

Section  213.357— Derails 

Proposed  rule:  Because  it  is  essential 
that  railroad  rolling  stock  be  prevented 
from  fouling  the  track  in  front  of  a  high 
speed  train,  this  section  presents  strict 
requirements  for  derails  to  be  fully 
functional  and  linked  to  the  signal 
systems. 

Comments:  A  railroad  supplier 
commenting  on  the  NPRM  suggested 
that  derails  also  serve  to  prevent 
encroachment  of  main  tracks  by 
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locomotives,  trains  or  maintenance-of- 
way  equipment  under  power,  and 
should  not  be  excepted  only  because  of 
grade  characteristics.  The  commenter 
suggested  that  a  better  approach  would 
be  to  permit  this  exception  only  where 
grade  characteristics  are  favorable 
(signiBcant  ascent  toward  the  main 
track)  and  where  trains  are  not 
permitted  to  clear  the  main  track.  The 
commenter  said  that  turnouts  or 
crossings  connecting  to  yard  leads  or 
branch  tracks  should  not  be  excepted. 

The  commenter  also  recommended 
that  the  term  "sidetrack"  be  better 
defined  or  described  to  make  it  clear 
that  the  term  does  not  apply  to  other 
main  tracks,  sidings,  or  rail-to-rail 
crossings.  The  commenter  was 
concerned  that  certain  types  of  derails 
may  be  ineffective  and  described  an 
accident  that  occurred  several  years  ago 
when  a  train  moving  at  over  50  mph 
passed  over  a  derail.  The  commenter 
recommended  that  the  rule  include  a 
definition  of  the  term  "derail"  and 
suggested  that  turnouts,  wheel  stops, 
bollards,  etc.  may  be  equally  effective  in 
comparison  to  a  conventional  block  or 
split  point  derail.  The  commenter 
expressed  a  concern  that  gates,  chocks, 
skates,  wire  ropes,  wood  ties,  etc.,  do 
not  assure  the  same  type  of  arresting 
action.  The  commenter  asked  for  FRA's 
position  on  the  removal  of  a  length  of 
rail,  a  pile  of  ballast  or  a  bumper  post. 

The  commenter  said  that  the 
proposed  requirement  for  each  derail  to 
be  "interlocked"  with  the  signal  system 
should  be  modified  and  included  in  49 
CFR  Part  236  which  establishes 
requirements  for  hand-operated 
switches  in  ABS  and  TCS  territory.  The 
commenter  said  that  the  addition  of 
circuit  controllers  to  independent  hand- 
operated  derails  in  ABS  will  be  costly 
and  that  such  a  requirement  would  tend 
to  discourage  voluntary  installation  of 
sidetrack  derails  on  Classes  2  to  6 
trackage. 

The  commenter  also  recommended 
that  the  term  "interlocked"  be  replaced 
with  the  term  "interconnected"  and 
suggested  that  the  phrases 
"interlocked",  "maximally  restrictive", 
"deployed",  and  "completely 
functional"  are  unfamiliar  terms  and 
invite  confusion  and  disagreement.  The 
commenter  said  that  there  would  be 
little  sacrifice  of  safety  in  allowing 
display  of  a  "proceed  at  restricted 
speied"  aspect  on  the  main  train  when 
a  sidetrack  derail  is  not  in  the  derailing 
position.  Finally,  the  commenter 
suggested  that  this  section  be  moved  to 
the  signal  regulations  at  49  CFR  Part  236 
because  applicable  sections  in  that  part 
already  apply  to  derails.  For  example, 
§  236.203(c)  sets  forth  requirements  for 


an  independently  operated  fouling  point 
derail  equipped  with  switch  circuit 
controller  which  is  not  in  the  derailing 
position. 

Final  rule:  FRA  does  not  believe  it  is 
necessary  to  move  the  entire  section  on 
derails  to  the  signal  rules  at  49  CFR  Part 
236,  because  the  subject  of  derails  is 
appropriate  for  the  track  standards. 
However,  FRA  may  wish  to  consider 
changes  in  Part  236  at  a  later  date.  FRA 
agrees  with  many  of  commenters 
recommendations. 

The  terms  "industrial"  and 
"sidetrack"  as  proposed  may  lead  to 
confusion.  FRA,  therefore,  has  modified 
the  rule  to  remove  these  terms  and  use 
terminology  which  is  more  common  to 
the  industry.  Paragraph  (a)  now  requires 
that  each  track,  other  than  a  main  track, 
which  connects  with  a  Classes  7,  8  and 
9  main  track  shall  be  equipped  with  a 
functioning  derail  of  the  correct  size  and 
type.  The  term  "main  track"  has  a 
familiar  meaning  in  the  railroad 
industry  and  is  defined,  for  example  in 
§  236.831(a)  and  §240.7. 

FRA  believes  the  exception  to  the 
requirement  for  derails  at  locations 
"where  railroad  equipment,  because  of 
grade  characteristics,  cannot  move  to 
foul  the  main  track"  is  reasonable.  FRA 
believes  it  is  not  necessary  to  go  beyond 
this  exception  to  address  every 
conceivable  circumstance.  FRA  points 
out  that  §  213.361  requires  the  railroad 
to  submit  a  right-of-way  plan"  for  FRA 
approval.  This  plan  must  contain 
provision  for  the  intrusion  of  vehicles 
fix)m  adjacent  tracks. 

The  final  rule  under  §  213.357(b) 
explains  that  a  derail  is  a  device  which 
will  physically  stop  or  divert  movement 
of  railroad  rolling  stock  or  other  railroad 
on-track  equipment  past  the  location  of 
the  device.  Ineffective  piles  of  ballast, 
wire  ropes,  chains,  or  similar  methods 
are  not  sufficient.  Other  methods  may 
be  as  effective  as  conventional  derails  in 
accomplishing  the  goal  of  preventing 
the  railroad  equipment  from  moving 
into  the  clearance  envelope  of  the  high 
speed  main  track. 

Paragraphs  (c)  through  (f)  of  this 
section  mirror  the  derail  requirements 
for  the  lower  track  classes  in  §  213.205. 
FRA  agrees  with  the  commenter's 
concern  about  the  term  "interlocked" 
because  it  refers  to  a  particular 
arrangement  of  signals.  FRA  concurs 
with  the  commenter's  concern  that  a 
requirement  for  derails  to  be  connected 
to  the  signal  system  in  Class  6  track 
would  be  costly  and  tend  to  discourage 
voluntary  installation  of  derails.  To 
address  these  concerns,  paragraph  (g)  is 
changed  to  read  that  "each  derail  on  a 
track  connected  to  a  Class  7,  8  or  9  main 
track  shall  be  interconnecteal  v'ith  the 


signal  system."  The  term 
"interconnected"  is  consistent  with  the 
signal  rules  in  §  235.205,  which 
requires,  in  part,  that  circuits  shall  be 
installed  so  that  each  signal  governing 
train  movements  into  a  block  will 
display  its  most  restrictive  aspect 
"when  an  independently  operated 
fouling  point  derail  equipped  with  a 
switch  circuit  controller  is  not  in 
derailing  position." 

Section  213.359— Track  Stiffness 

Proposed  rule:  Track  must  have 
sufficient  vertical  strength  and  lateral 
strength  to  withstand  the  maximum 
loads  generated  at  maximum 
permissible  train  speeds,  cant 
deficiency  and  lateral  or  vertical  defects 
so  that  the  track  will  return  to  a 
configuration  in  compliance  vfith  the 
track  performance  and  geometry 
requirements  of  this  subpart.  It  is 
imperative  that  the  track  structure  is 
structurally  qualified  to  accept  the  loads 
without  unacceptable  deformation. 

The  track's  resistance  to  track  panel 
shift  is  difficult  to  quantify.  However, 
FRA  believes  that  at  a  future  date,  it 
may  be  possible,  based  on  ongoing 
research  addressing  track  panel  shift,  to 
further  refine  the  safety  limit  for  the  Net 
Axle  L/V  Ratio  in  the  table  of  vehicle/ 
track  interaction  safety  limits  in 
§213.333.  The  present  limit  of  0.5  is 
based  on  an  extrapolation  of  the 
Prud'homme  limit  and  experimental 
data.  An  FRA  sponsored  research 
program  is  currently  in  place  addressing 
the  development  of  criteria  and  possible 
safety  limits  for  track  shift  mitigation 
which  are  driven  by  the  proposition  that 
lateral  loads  generated  by  vehicles 
operating  under  maximum  speed,  cant 
deficiency,  thermal  loads,  and  initial 
line  defect  conditions  should  not  cause 
the  exception  of  an  allowable  defiection 
limit.  Depending  upon  the  specific  track 
conditions  and  vehicle  characteristics, 
permissible  net  axle  lateral  to  vertical 
load  ratios  for  an  allowable  defiection 
limit  can  be  in  the  range  of  0.4  to  0.6. 
Key  influencing  peirameters  are  the  track 
lateral  resistance  characteristics,  tie/ 
ballast  friction  coefficients,  vehicle 
vertical  axle  loads,  track  curvature, 
thermal  loads,  and  constant  versus 
variable  lateral  axle  loads. 

Comments:  No  comments  were 
received  concerning  this  section. 

Final  rule:  This  section  is  unchanged 
from  the  proposed  rule. 

Section  213.361— Right-of-Way 

Proposed  rule:  This  section  requires 
that  the  track  owner  to  submit  a  barrier 
plan,  termed  a  "right-of-way  plan,"  to 
FRA  for  approval.  The  plan  will 
include,  at  a  minimum,  provisions  in 
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areas  of  demonstrated  need  to  address 
the  prevention  of  vandalism  by 
trespassers  and  intrusion  of  vehicles 
from  adjacent  rights  of  way.  A  particular 
form  of  vandalism,  the  launching  of 
objects  from  overhead  bridges  or 
structures,  is  specifically  listed. 

Comments:  No  comments  were 
received  concerning  this  section. 

Final  rule:  The  final  rule  is  unchanged 
from  the  proposed  rule  for  this  section. 

Section  213.365 — Visual  Inspections 

Proposed  rule:  Visual  insjjections  are 
considered  to  be  an  important 
component  of  the  railroad's  overall 
inspection  program.  The  section  largely 
parallels  the  requirements  for  the  lower 
classes.  The  inspection  requirements  are 
twice  weekly  for  Classes  6.  7  and  8  and 
three  times  per  week  for  Class  9. 
Turnouts  and  crossovers  must  be 
inspected  in  accordance  with  the 
Guidebook  required  under  §  213.353. 
The  practice  in  France  of  operating  a 
train  at  reduced  speeds  following  a 
period  with  no  train  traffic  is  adopted  in 
this  section. 

Comments:  Bombardier/GEC  said  that 
the  basis  to  limit  the  speed  of  trains  in 
paragraph  (f)  to  100  m.p.h.  after  a  traffic 
interruption  of  eight  hours  is  not  clear. 
Equipment  currently  is  permitted  to  run 
at  speeds  of  110  m.p.h.  on  Class  6  track, 
and  up  to  125  m.p.h.  on  the  Northeast 
Corridor  on  the  first  run  of  the  day.  The 
proposed  rule  would  limit  the  speed  of 
these  trains  to  100  m.p.h.  after  the  track 
is  upgraded  to  Class  8  or  Class  9.  if  the 
disruption  was  greater  than  eight  hours. 
Bombardier/GEC  recommended  that  the 
rule  require  the  speed  to  be  reduced  to 
Class  7  speeds  if  an  eight-hour 
disruption  in  service  occurs  on  Class  8 
track. 

Final  rule:  FRA  believes  the 
commenter  may  be  misinterpreting  the 
rule  which  requires  that  if  no  train 
traffic  operates  for  a  period  of  eight 
hours  in  track  Classes  8  or  9,  a  train 
shall  be  operated  at  less  than  100  m.p.h. 
before  the  resumption  of  the  maximum 
authorized  speed.  FRA  believes  the 
requirement  for  one  train  to  operate  over 
the  track  is  not  burdensome  and  follows 
the  practice  on  the  SNCF  lines  for  an 
early  morning  pilot  train.  The  rule  is 
unchanged  from  the  proposed  rule  for 
this  section. 

Section  213.367 — Special  Inspections 

Proposed  rule:  The  requirements  of 
this  section  are  the  same  as  those  for  the 
lower  track  classes  except  that  the 
occurrence  of  temperature  extremes  is 
specifically  listed  as  an  event  that 
requires  a  track  inspection. 

Comments:  No  comments  were 
received  concerning  this  section. 


Final  rule:  The  final  rule  for  this 
section  is  unchanged  from  the  proposed 
rule. 

Section  213.369 — Inspection  Records 

Proposed  rule:  The  requirements  of 
this  section  are  the  same  as  those  for  the 
lower  track  classes. 

Comments:  No  comments  were 
received  for  this  section. 

Final  rule:  FRA  has  made  one  small 
change  in  paragraph  (f).  The  phrase 
"Each  Track/ vehicle  Performance 
record"  has  been  changed  to  "Each 
Vehicle/track  interaction  safety  record." 
This  change  corresponds  to  the  change 
in  the  title  for  the  table  of  vehicle/track 
interaction  safety  limits  in  §  213.333. 

Appendix  A 

Proposed  rule:  The  NPRM  proposed 
to  add  a  curving  speed  chart  based  on 
four  inches  unbalance.  For  many  years, 
the  track  standards  included  a  curving 
speed  chart  based  only  on  three  inches 
unbalance.  However,  the  NPRM 
proposed  to  allow  qualified  equipment 
to  operate  at  curving  speeds  based  on 
four  inches  of  unbalance,  making  an 
additional  chart  necessary. 

Comments:  FRA  received  no 
comments  on  the  new  chart. 

Final  rule:  FRA  decided  that 
inclusion  of  the  new  chart  in  Appendix 
A  is  necessary  to  accommodate  the 
provision  in  the  final  rule  which  allows 
qualified  equipment  to  operate  at 
curving  speeds  based  on  four  inches  of 
unbalance. 

Appendix  B 

Proposed  rule:  The  NPRM  stated  that 
FRA  would  revise  the  schedule  for  civil 
penalty  assessment  as  it  found 
necessary.  At  the  very  least,  the 
schedule  would  have  to  be  revised  to 
include  civil  penalties  for  the  new 
subsections  added  to  the  Track  Safety 
Standards.  These  would  include 
penalties  for  §§  213.4(e)(4)  and  (f) 
(Excepted  track).  §  213.119  (Continuous 
welded  rail),  §213.122  (Torch  cut  rails), 
and  most  of  the  subsections  in  Subpart 
G. 

Comments:  FRA  received  no 
comments  about  the  penalty  schedule. 

Final  rule:  Under  tne  Etebt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134,  110  Stat.  1321-373).  FRA  is 
required  to  adjust  civil  penalties  it 
administers  to  incorporate  the  effects  of 
inflation.  See  28  U.S.C.  2461  note. 

FRA  added  penalties  to  the  Schedule 
of  Civil  Penalties  to  accommodate  the 
new  subsections  of  the  final  rule.  The 
amounts  for  the  new  penalties  were 
chosen  based  on  penalties  that  have 
been  used  in  the  enforcement  of  the 
Track  Safety  Standards  for  years.  For 


instance,  penalties  for  violations  of  most 
of  the  substantive  subsections  of  the 
track  standards  are  either  $2,500  or 
$5,000,  the  higher  penalty  being 
reserved  for  the  more  serious  violations. 
For  those  subsections  under  Subpart  G 
that  have  counterparts  in  Subparts  A 
through  F,  the  new  penalties  are  the 
same  as  those  for  their  counterparts. 
After  some  consideration.  FRA  decided 
not  to  include  generally  higher  penalties 
for  high  speed  rail  because  there  are 
currently  few  track  owners  to  which 
Subpart  G  will  apply.  However.  FRA 
will  reconsider  this  decision  in  the 
future  if  experience  demonstrates  the 
need  to  assess  higher  penalties  for 
Subpart  G. 

Regulatory  Impact,  Executive  Order 
12866  and  DOT  Regulatory  Policies  and 
Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  The  final  rule  revising  the 
Track  Safety  Standards  is  considered  to 
be  significant  under  both  Executive 
Order  12866  and  DOT  policies  and 
procedures  (44  FR  11034.  February  26. 
1979)  because  of  substantial  public 
interest  and  safety  implications.  FRA 
has  prepared  and  placed  in  the  docket 
a  regulatory  analysis  addressing  the 
economic  impact  of  the  rule.  Document 
inspection  and  copying  facilities  are 
available  at  1120  Vermont  Avenue. 
N.W..  Seventh  Floor.  Washington.  D.C. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  the  Office  Chief 
Counsel.  Federal  Railroad 
Administration.  400  Seventh  Street. 
S.W..  Mail  Stop  10.  Washington.  D.C. 
20590. 

Ordinarily,  in  conducting  an  analysis 
of  the  costs  and  benefits  of  a  proposed 
or  final  rule,  FRA  gathers  more 
extensive  economic  data  than  was  made 
available  in  this  proceeding.  However, 
in  light  of  the  consensus  in  the  Track 
Working  Group  and  the  majority  vote  of 
the  RSAC  members,  FRA  does  not 
believe  more  data  is  necessary.  FRA  has 
relied  principally  on  the 
recommendations  and  experience  of  the 
railroad  industry  and  labor 
representatives  who,  through  the  RSAC 
process,  helped  develop  this  rule.  The 
working  group  members  provided 
valuable  non-quantitative  data  on  their 
preferences.  Thus,  their  unanimous 
consensus  on  the  contents  of  the  rule 
allows  FRA  to  conclude  that  the  rule  is 
cost  beneficial.  Although  rail  labor 
subsequently  withdrew  its  support  for 
this  rulemaking,  their  objection  to  the 
rule  did  not  relate  to  the  finding  that  the 
rule  is  cost  beneficial.  Furthermore,  the 
railroads,  who  will  bear  the  burden  of 
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the  costs  imposed  by  the  rule,  have 
continued  to  support  the  rule.  In  its 
conclusion,  FRA  finds  that  the  net  effect 
of  the  changes  to  the  existing  rule  is  an 
increase  in  safety  and  an  increase  in  the 
burden  on  the  railroads,  but  that  the 
burden  on  the  railroads  from  the 
changes  is  not  likely  to  be  as  great  as  the 
benefit,  although  there  was  no  way  to 
quantify  the  magnitude  on  the  net 
benefit. 

The  Track  Working  Group  formed, 
reached  a  consensus  on  internal 
working  procedures,  and  addressed  the 
issues.  Several  issues  were  delegated  to 
task  groups,  which  are  subgroups  of  the 
working  group.  The  procedure  remained 
the  same.  The  task  groups  could  make 
no  recommendations  until  they  had  a 
consensus.  The  working  group  would 
not  adopt  any  reconunendation,  even  if 
a  result  of  a  consensus  in  the  task  group, 
until  there  was  a  consensus  in  the 
working  group.  The  full  RSAC  would 
make  no  recommendation  to  the 
Administrator  until  there  was  a  majority 
consensus  in  the  full  RSAC,  even  if 
there  was  a  consensus  in  the  working 
group. 

An  implication  of  this  is  that  no  entity 
represented  would  accept  a  consensus 
agreement,  unless  the  entity  he  or  she 
represented  would  be  at  least  as  well  off 
after  the  agreement  as  it  had  been 
before.  This  analysis  therefore  uses  as  a 
fundamental  assumption  that  there  are 
no  provisions  which  will  impose  drastic 
costs  on  any  segment  represented  by 
members  of  the  working  group,  and 
Pareto  superiortty  of  the  revised  rule 
over  the  current  rules.  Pareto  superiority 
implies  that  no  party  would  be  willing 
to  pay  to  return  to  the  current  standards, 
although  some  party  might  be 
indifferent  between  the  current 
standards  and  the  revised  standard. 
There  is  no  implication  that  this  rule  is 
Pareto  optimal,  although  Pareto 
optimality  has  not  been  excluded.  Were 
the  rule  Pareto  optimal,  there  would  not 
exist  another  possible  set  of  rules  which 
at  least  one  party  would  be  willing  to 
pay  to  adopt,  and  the  amount  that  party 
would  be  willing  to  pay  would  be 
sufficient,  were  it  given  to  other  parties, 
to  induce  them  to  agree  to  the  set  of 
rules.  Nor  is  the  final  rule  assumed  to 
be  optimal.  Were  it  optimal  the  total  net 
benefit  would  be  maximized. 

The  guidance  in  E.O.  12866  is  that  we 
should  select  the  rule  with  the 
maximum  net  benefit.  We  believe  we 
have  done  that  here,  because  no  party 
who  is  burdened  by  the  rule  objected  in 
comments  to  the  docket  following 
publication  of  the  NPRM.  What  we 
know  is  that  the  revised  rule  is  closer  to 
the  optimum  than  the  ciurent  rules.  The 
guidance  in  the  Regulatory  Flexibility 


Act  is  that  we  should  adopt  rules  that 
are  flexible,  that  fit  in  with  how 
businesses  actually  conduct  operations, 
and  that  are  sensitive  to  the  concerns  of 
small  businesses.  Clearly  the  RSAC 
process  does  this.  Had  we  adopted  the 
suggestions  of  labor  organizations 
objecting  to  the  proposed  rule  in  the  full 
RSAC  and  in  their  comments  to  the 
docket,  then  we  would  have  produced 
a  rule  writh  greater  benefits  and  greater 
costs,  which  the  FRA  believes  would 
have  substantially  lower  net  benefits 
than  the  proposed  rule  or  this  final  rule. 

Estimated  Benefit  of  Changes  to  the 
Track  Standards 

In  1995,  there  were  827  reported  train 
accidents  from  track-related  causes, 
which  caused  about  $62  million  in 
damage  to  railroad  property.  These 
accidents  also  caused  17  injuries  and 
the  evacuation  of  approximately  1 ,000 
people.  See  Tables  22,  65,  and  27, 
Accident/Incident  Bulletin  164, 
Calendar  Year  1995,  FRA  1996.  If  each 
accident  resulted  in  $20,000  in 
miscellaneous  costs,  such  as  rerailing 
trains,  providing  emergency  response, 
and  legal  costs,  then  the  total 
miscellaneous  cost  would  have  been 
about  $16  million.'  If  each  injury  cost 
$10,000,  then  the  total  injury  cost  would 
be  about  $170,000. ^  If  each  evacuation 
cost  $1,000,  then  the  total  evacuation 
cost  would  have  been  about  $1  million.' 
These  costs  are  further  documented  in 
FRA's  economic  analysis,  available  in 
the  public  docket.  The  total  for  all  of 
these  costs  would  jiave  been  about  $80 
million. 

The  FRA  believes  it  is  conservative  to 
estimate  that  these  costs  will  be  reduced 
by  five  percent,  as  the  revision 
addresses  virtually  every  accident  cause 
found  iiAhe  bulletin.  That  would 
provide  an  estimated  benefit  of  about  $4 
million  per  year,  or  about  $40  million  in 
net  present  value  over  20  years.  This 
value  may  be  significantly  higher,  as  the 
average  cost  of  accidents  in  certain 
categories  targeted  in  the  rule  tends  to 
be  above  average.  For  instance,  broken 
rail  derailments  on  main  lines  (internal 
rail  flaw  detection  provisions)  and 


■  Internal  FRA  estimates  show  that  it  would  cost 
about  S2,000  to  rerail  a  single  car,  and  that  it  costs 
about  SIO.OOO,  conservatively,  for  an  emergency 
response  to  a  small  derailment,  and  about  $8,000 
for  about  80  hours  of  legal  time  at  SlOO  per  hour, 
which  is  also  conservative  as  a  measure  of  the 
resources  used  in  response  to  a  derailment. 

2  Based  on  an  injury  between  AIS  1.  minor,  and 
AIS  2,  moderate,  on  the  Accidental  Injury  Severity 
scale,  the  society  would  be  willing  to  pay  between 
55,400  and  $41,850  to  avoid  the  injury. 

'  Based  on  about  $200  to  relocate,  house  and  feed 
an  evacuee  for  one  night,  plus  other  costs  to  society, 
such  as  business,  school  and  road  closures,  which 
come  to  about  four  times  the  individual  evacuation 
cost 


accidents  caused  by  buckled  track  (CWR 
provisions)  tend  to  be  higher-speed 
accidents  with  large  railroad  damage 
totals  and  greater  potential  for  third- 
party  impacts,  such  as  evacuations  and 
disruptions  in  adjacent  transportation 
corridors. 

Using  reasonably  conservative 
assumptions,  it  appears  that  the  net 
burden  on  railroads  will  be  less  than  $2 
million  per  year,  a  very  small  number 
when  compared  to  total  rail  revenues 
($37.6  billion  in  1995  for  Class  1 
raihroads  only).  Railroads  will  receive  a 
benefit  in  the  form  of  greater  certainty 
over  the  future  of  track  safety  standards 
as  a  result  of  their  active  participation 
in  the  RSAC  process  which  provided 
the  fi^mework  for  the  revised  rule.  They 
will  also  receive  some  benefit  where 
existing  provisions  have  been  made  less 
stringent. 

It  is  not  clear  whether  that  benefit 
exceeds  the  burden,  although  it  appears 
from  the  willingness  of  railroads  to 
consent  to  the  Track  Working  Group 
proposal  that  they  would  receive  a  net 
benefit.  Of  course,  the  railroads  would 
be  even  better  off  if  the  provisions 
which  burden  them  were  removed  and 
those  which  benefit  them  remained. 
Other  members  of  the  Track  Working 
Group  did  not  accept  that  proposal.  In 
their  comments,  railroads  agreed  that 
they  would  rather  have  FRA  implement 
the  proposed  rule  as  a  whole  than 
continue  with  the  current  standards, 
although  they  would  prefer  that  the 
proposed  rule  changed  certain 
provisions. 

Federalism  Implications 

This  final  rule  has  been  analyzed 
according  to  the  principles  of  Executive 
Order  12612  ("Federalism").  It  has  been 
determined  that  these  amendments  to 
Part  213  do  not  have  federalism 
implications.  As  noted  previously,  the 
U.S.  Supreme  Court,  in  CSX  v. 
Easterwood,  upheld  Federal  preemption 
of  any  state  or  local  attempts  to  regulate 
train  speed.  Nothing  in  this  notice 
proposes  to  change  that  relationship. 
Likewise,  the  addition  to  Part  21 3 's 
requirement  for  vegetation  maintenance 
near  grade  crossings  is  not  intended  to 
preempt  any  similar  existing  state  or 
local  requirements.  The  provisions  that 
require  railroads  seeking  to  operate  in 
Classes  8  and  9  to  have  a  program 
addressing  vandalism  and  trespassing 
are  directed  only  to  the  railroads,  and 
not  to  state  or  local  governments.  If  a 
railroad  is  unable  to  provide  an 
adequate  program  to  address  these 
issues,  it  will  not  be  allowed  to  operate 
at  Classes  8  and  9  speeds.  For  these 
reasons,  the  preparation  of  a  Federalism 
Assessment  is  not  warranted. 
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Regulatory  Flexibility  Act 

This  notice  contains  a  summary  of  a 
regulatory  flexibility  analysis  (RFA)  as 
required  by  the  provisions  of  the 
Regulatory  Flexibility  Act  at  5  U.S.C. 
601-612.  FRA  completed  a  RFA  as  part 
of  an  economic  analysis  of  costs  and 
benefits,  and  placed  of  copy  of  the  RFA 
in  the  docket  for  this  proceeding. 

1.  Why  action  by  the  agency  is  being 
considered: 

The  Rail  Safety  Enforcement  and 
Review  Act  of  1992,  Public  Uw  102- 
365. 106  Stat.  972  (September  3,  1992), 
later  amended  by  the  Federal  Railroad 
Safety  Authorization  Act  of  1994,  Public 
Law  103-440.  108  Stat.  4615  (November 
2,  1994),  requires  FRA  to  revise  the 
track  safety  regulations  contained  in  49 
CFR  Part  213.  Now  codified  at  49  U.S.C. 
§  20142.  the  amended  statute  requires: 

(a)  Review  of  Existing  Regulations. — Not 
later  than  March  3, 1993,  the  Secretary  of 
Transportation  shall  begin  a  review  of 
Department  of  Transportation  regulations 
related  to  track  safety  standards.  The  review 
at  least  shall  include  an  evaluation  of — 

(1)  Procedures  associated  with  maintaining 
and  installing  continuous  welded  rail  and  its 
attendant  structure,  including  cold  weather 
installation  procedures: 

(2)  The  need  for  revisions  to  regulations  on 
track  excepted  from  track  safety  standards; 
and 

(3)  Employee  safety. 

(b)  Revision  of  Regulations. — Not  later  than 
September  1.  1995.  the  Secretary  shall 
prescribe  regulations  and  issue  orders  to 
revise  track  safety  standards,  considering 
safety  information  presented  during  the 
review  under  subsection  (a)  of  this  section 
and  the  report  of  the  Comptroller  General 
submitted  under  subsection  "(c)"  of  this 
section. 

*  •  •  •         * 

(d)  Identification  of  Internal  Rail  Defects. — 
In  carrying  out  subsections  (a)  and  (b),  the 
Secretary  shall  consider  whether  or  not  to 
prescribe  regulations  and  issue  orders 
concerning — 

(1)  Inspection  procedures  to  identify 
internal  rail  defects,  before  they  reach 
inmiinent  failure  size,  in  rail  that  has 
significant  shelling:  and 

(2)  Any  specific  actions  that  should  be 
taken  when  a  rail  surface  condition,  such  as 
shelling,  prevents  the  identification  of 
internal  defects. 

The  reasons  for  the  actual  provisions  of 
the  action  considered  by  the  agency  are 
explained  in  the  body  of  the  analysis. 

2.  The  objectives  and  legal  basis  for 
the  rule: 

The  objective  of  the  rule  is  to  enhance 
the  safety  of  rail  transportation, 
protecting  both  those  traveling  and 
working  on  the  system,  and  those  off  the 
system  who  might  be  adversely  affected 
by  a  rail  incident.  The  legal  basis  is 
reflected  in  the  response  to  "1."  above 
and  in  the  preamble. 


3.  A  description  of  and  an  estimate  of 
the  number  of  small  entities  to  which 
the  rule  would  apply: 

The  rule  would  apply  to  railroads. 
Small  entities  among  affected  railroads 
would  all  be  short  line  railroads.  There 
are  approximately  700  short  line 
railroads  in  the  United  Sates,  but  many 
of  them  are  not  small  entities,  either 
because  they  are  large  enterprises  as 
railroads,  or  because  they  are  operations 
of  large  entities  in  other  industries. 

4.  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  entities  which  will  be  subject  to 
the  requirement  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record: 

See  the  Paperwork  Reduction  Act 
analysis. 

5.  Federal  rules  which  may  duplicate, 
overlap,  or  conflict  with  the  rule: 

None. 

Significant  Alternatives 

In  their  comments  to  the  NPRM,  labor 
organizations  suggested  certain 
enhancements.  However,  the  FRA  does 
not  believe  that  their  suggestions  would 
have  made  the  rule  more  flexible;  rather, 
they  would  have  increased  the  burden 
on  small  entities  significantly  with 
relatively  little  commensiu-ate  benefit. 

1.  Differing  compliance  or  reporting 
requirements  or  timetables  which  take 
into  account  the  resources  available  to 
small  entities: 

In  the  two  sections  most  likely  to 
affect  small  entities,  §  213.4  Excepted 
Track  and  §  213.109  Crossties.  the  final 
rule  includes  a  two  year  phase-in 
period. 

2.  Clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  luider  the  rule 
for  such  small  entities: 

Although  their  needs  were  considered 
at  every  step  of  the  process,  there  was 
no  way  to  reduce  the  burden  on  small 
entiti§s  that  did  not  apply  as  well  to 
larger  entities. 

3.  Use  of  performance,  rather  than 
design  standards: 

Where  possible,  especially  in  the 
geometry  standards,  the  standards  were 
tied  to  performance.  Although  they  were 
expressed  as  specifications,  the 
underlying  performance  model  ensures 
that  they  will  have  the  same  effect  as  a 
performance  standard  would.  In  the 
high  speed  standards,  vehicle 
qualification  is  expressed  strictly  as  a 
performance  standard. 

4.  Exemption  from  coverage  of  the 
rule,  or  any  part  thereof,  for  such  small 
entities: 


There  was  no  practicable  way  to 
exclude  small  entities.  Further,  the  low 
voliune  operations  of  the  largest 
railroads  often  serve  shippers  which  are 
small  entities,  and  any  additional 
buxden  on  the  low  voliune  lines  of  large 
railroads  would  likely  have  adverse 
impacts  on  those  small  shippers. 

Definition  of  Small  Entity 

SBREFA  incorporates  the  definition 
for  "small  entity"  that  is  established  by 
existing  law  (5  U.S.C.  601.  15  U.S.C. 
632. 13  CFR  Part  121)  for  those 
businesses  to  be  covered  by  agency 
policies.  Generally,  a  small  entity  is  a 
business  concern  that  is  independently 
owned  and  operated,  and  is  not 
dominant  in  its  field  of  operation.  Also, 
"small  governmental  jiuisdictions"  that 
serve  populations  of  50,000  or  less  are 
small  entities.  (Commuter  railroads  are 
governmental  jurisdictions,  and  some 
may  fit  within  this  statutory  delineation 
for  small  governmental  jiuisdictions,  or 
small  entities.)  An  agency  may  establish 
one  or  more  other  definitions  for  this 
term,  in  consultation  v«th  the  SBA  and 
after  opportunity  for  public  conunent, 
that  are  appropriate  to  the  agency's 
activities. 

Pursuant  to  its  statutory  authority,  the 
Small  Business  Administration  (SBA) 
promulgated  regulations  that  clarify  the 
term  "small  entity"  by  industry,  using 
number  of  employees  or  annual  income 
as  criteria.  See  13  CFR  121.101-108  and 
201.  In  the  SBA  regulations,  main  line 
railroads  with  1,500  or  fewer 
employees,  and  switching  or  terminal 
establishments  with  500  or  fewer 
employees  constitute  small  entities.  The 
SBA  regulations  do  not  address 
hazardous  material  shippers  in  the 
railroad  industry. 

Prior  to  the  SBA  regulations 
establishing  size  categories,  the 
Interstate  Commerce  Commission  (ICC) 
developed  a  classification  system  for 
ft^ight  railroads  as  Class  I.  n,  or  III, 
based  on  annual  operating  revenue. 
(The  detailed,  qualifying  criteria  for 
these  classifications  are  set  forth  in  49 
CFR  part  1201.)  The  Department  of 
Transportation's  Surface  Transportation 
Board,  which  succeeded  the  ICC.  has 
not  changed  these  classifications.  The 
ICC  classification  system  has  been  used 
pervasively  by  FRA  and  the  railroad 
industry  to  identify  entities  by  size.  The 
SBA  recognized  this  classification 
system  as  a  sound  one,  and  concurs 
with  FRA's  decision  to  continue  using 
it,  provided  the  public  has  notice  of  the 
classification  system  in  use  for  any 
particular  proceeding  and  an 
opportunity  to  comment  on  it. 

As  explained  in  detail  in  the  "Interim 
Policy  Statement  Concerning  Small 


UMI 
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Entities  Subject  to  the  Railroad  Safety 
Laws,"  published  August  11, 1997  at  62 
Fed.  Reg.  43024,  FRA  has  decided  to 
define  "small  entity,"  on  an  interim 
basis,  to  include  only  those  entities 
whose  revenues  would  bring  them 
within  the  Class  III  definition.  This 
definition  is  the  basis  of  the  small 
business  analysis  for  this  proceeding. 

Effect  of  This  Rule  on  Small  Businesses 

All  of  the  small  entities  directly 
affected  by  this  rule  are  short  Une 
railroads.  They  are  represented  by  the 
ASLRA  who  participated  in  the  Track 
Working  Group.  The  ASLRA  was  not,  of 
course,  involved  in  developing  those 
standards  which  would  not  apply  to  any 
of  their  members,  for  example,  the  high 
speed  track  standards.  The  ASLRA 
supported  the  NPRM  as  drafted  by  the 
Track  Working  Group  and 
recommended  by  the  RSAC.  All  of  the 
individual  short  line  railroads  that 
participated  directly  in  the  Track 
Working  Group  agreed  to  the  proposal 
as  well.  In  addition,  the  ASLRA  and 
several  short  line  railroads  participated 
in  all  of  the  workshops  hosted  by  FRA 
in  1993  following  the  publication  of  the 
ANPRM  in  this  proceeding. 

Almost  every  change  in  this  final  rule 
will  enhance  safety.  Some  provisions 
serve  to  reduce  burdens,  but  in  most 
cases,  the  burden  is  increased, 
particularly  for  the  railroads.  However, 
the  Track  Working  Group  considered 
the  impact  on  small  entities  at  every 
step,  and  introduced  phase-in  periods  to 
mitigate  the  effect  on  small  entities  by 
the  crosstie  standard  and  the  new  gage 
standard  for  excepted  track.  While  there 
is  no  clear  way  to  measure  the  net  effect 
of  the  final  rule,  it  is  likely  the  net 
benefit  will  be  positive.  The  RSAC 
process  was  intended  to  take 
rulemaking  into  areas  where  data  is 
sparse,  and  the  end  product,  as  might  be 
expected,  is  difficult  to  quantify. 

FRA  did  not  quantify  the  estimated 
annual  cost  to  the  average  firm,  nor 
compare  it  to  average  annual  revenue  or 
profits,  because  the  relative  impact  of 
the  final  rule  varies  more  by  condition 
of  the  track  owned  by  a  railroad  than  by 
the  size  of  the  railroad.  Railroads  with 
better,  safer  track  wrill  face 


proportionally  much  smaller  effects 
from  the  final  rule.  The  average  annual 
total  cost  is  likely  to  be  less  than  $2 
million  per  year  for  the  entire  railroad 
industry,  with  more  than  half  of  the  cost 
borne  by  large  railroads.  The  average 
burden  per  small  railroad  is  likely 
therefore  to  be  less  than  $1,500  per  year. 
The  burden  will  be  greater  on  railroads 
with  more  track,  and  lower  on  railroads 
with  less. 

No  provision  included  in  this  final 
rule  vdll  have  a  very  adverse  impact  on 
the  affected  firms.  A  proposal  which 
would  have  a  large  beneficial  impact  is 
the  GRMS  as  an  alternative  to  the 
crosstie  standard.  {See  previous 
discussion  in  the  preamble  to  this 
notice.)  Some  provisions  which  at  first 
impression  seem  to  have  a  significant 
impact,  such  as  an  increase  in  the 
number  of  required  crossties,  in  fact  will 
have  little  impact. 

For  example,  this  final  rule  includes 
an  increase  in  the  number  of  crossties 
required  on  curved  track.  In  a  worst 
case,  about  30  percent  of  the  Class  1 
track  of  a  very  small  entity  might  not 
comply  with  the  requirement  for  six  ties 
per  39-foot  section  of  rail.  Of  this,  80 
percent  would  not  comply  with 
geometry  standards  or  standards 
affecting  effective  distribution  of  ties, 
which  likely  would  be  fixed  bytedding 
enough  ties  comply  or  exceed  the 
standard.  The  remaining  track,  about  six 
percent  of  all  track,  would  not  have 
sufficient  ties  to  meet  the  revised 
standard.  Some  of  this  track  would  not 
meet  the  ciurent  standard.  One  tie  per 
section  for  six  percent  of  the  track 
would  be  slightly  more  than  eight  ties 
per  mile.  At  a  cost  of  $40  per  tie 
installed,  this  would  mean  a  cost  of 
about  $320  per  mile,  for  a  worst  case.  A 
railroad  with  track  this  poor  would  have 
presented  a  serious  safety  hazard  in  the 
first  place,  and  would  not  be 
representative.  Most  small  railroads 
currently  exceed  the  revised  standard.  A 
more  detailed  description  of  the  impact 
is  contained  in  the  complete  IRFA, 
found  in  the  docket  for  this  proceeding. 

Throughout  the  discussions  of  the 
Track  Working  Group,  and  in  the  NPRM 
for  this  proceeding,  FRA  asked  for 
additional  information  on  benefits  and 


costs.  On  occasion,  participants  shared 
such  data  with  FRA.  For  example,  the 
ASLRA  which  conducted  a  survey  of  its 
members  to  analyze  the  potential  impact 
of  increasing  the  number  of  crossties 
required  in  a  39-foot  segment  of  track. 
At  other  times,  data  were  not  shared 
with  FRA,  and  the  agency  was  unable  to 
determine  whether  the  information  was 
vvathheld  for  proprietary  reasons  or 
whether  it  simply  was  not  available. 
However,  by  voting  in  the  Track 
Working  Group  and  in  the  RSAC  to 
accept  a  provision  in  the  proposed  rule, 
often  as  part  of  a  compromise  with  other 
interested  parties,  the  parties' 
acceptance  of  a  package  of  compromises 
revealed  that  they  preferred  the 
compromise  position  to  a  position  of  no 
compromise  (the  existing  rule  with  the 
possibility  of  some  other  rulemaking 
activity).  This  implies  that  the  burdens 
which  rail  management  representatives 
accepted  likely  were  not  significant. 
Details  of  provisions  that  will  have  Uttle 
or  no  impact  may  be  found  in  the 
complete  IRFA,  found  in  the  docket  for 
this  proceeding. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.  The  FRA  has 
analyzed  the  existing  burden,  and  the 
burden  tmder  the  final  rule  analyzed 
here.  According  to  this  analysis,  the 
total  aiuiual  burden  increases  from 
about  $42,000,000  to  about  $53,000,000. 
However,  the  overwhelming  majority  of 
this  apparent  increase  is  due  to  a  change 
in  FRA's  assumption  regarding  wages. 
In  an  earlier  analysis  under  the 
Paperwork  Reduction  Act,  the  FRA  had 
assumed  a  wage  of  $22  per  hour  for 
recording  track  inspections,  but  in  the 
analysis  of  this  final  rule,  the  FRA  used 
an  assumed  wage  of  $30  per  hour.  In 
addition,  the  number  of  railroads 
calculated  by  FRA  to  be  covered  by  the 
regulations  increased  from  500  to  680. 
The  sections  that  contain  the  new 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


CFR  section 

Respondent 
universe 

Total  annual 
responses 

Average  time  per  response 

Total  annual 
txirden  hours 

Total  annual 
txirden  cost 

213.4 — Excepted  Track: 

— Designation  of  track  as  excepted 
— Notification  to  FRA  alx>Lit  removal 

160  railroads  .... 
160  railroads  .... 

620  railroads  .... 

32  designations  .... 
40  notifications 

16  notificatkxis 

15  minutes 

8  hours  

S240 

10  minutes 

7  hours  

210 

of  excepted  track. 

213.5 — Responsibility  of  track  owners  .... 

213.7— Designation  of  qualified  persons 
to  supervise  certain  renewals  and  in- 
spect track: 

8  hours  

120  hours  

3,600 
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CFR  section 


—Designations  (fully  qualified)  

— Designations  (partiaJJy  qualified)  .. 
— NJotification  and  dispatched  to  lo- 
cation. 

21 3. 1 7— Waivers 

213.57— Curves,   etevation   and   speed 
iimitatjons: 

— Request  to  FRA  for  approval  

— Notification  to  FRA  with  written 
consent  of  other  affected  tracts 
owners. 

—Test  plan 

21 3. 1 1 9— Continuous        welded        rail 
(CWR),  general: 

— Written  procedures  

— Training  program  

— Recordkeeptng 


213.122— Torch  cut  rail 

213.233 — Track  inspections 
213.237 — Inspection  of  rail  . 


Respondent 

universe 


213.241 — Inspection  records  

213.303 — Responsibxiity  (or  Compliance 
213.305 — Designation  of  qualified  indi- 
viduals: general  qualifications: 

—Designations  (fully  qualified)  

— Designations  (partially  qualified)  .. 

213.317— Waivers  

213.329 — Curves,  elevation  arxJ  speed 
limrtations: 
— FRA  approval  of  qualified  equip- 
ment and  higher  curving  speeds. 
— Written   notification   to   FRA   witti 
written  consent  of  other  affected 
track  owners. 
213.333— Automated  Vehicle  Inspection 
System 
— Track     Geometry     Measurement 

System. 
— Track/Vehicle  Performarx»  Meas- 
urement System. 

—Written  procedures  

— Copies  of  rTX)st  recent  exception 
printouts. 
213.339 — Inspectkjn  of  rail  in  servk» 

213.341— Initial   inspection  of   new  rail 
and  welds 

— Mill  inspection 

—Welding  plant  inspection  

-Inspection  of  field  wekjs 


620  railroads 
31  railroads  .. 
N/A  


620  railroads 


620raHroa(ls 
620  railroads 


1  railroad 


110  railroads 
110  railroads 
1 1 0  railroads 


20  railroads  .. 
620  railroads 
N/A  


620  railroads 
2  railroads  ... 


2  railroads 
2  railroads 
2  railroads 


2  railroads 

2  railroads 

3  railroads 


N/A 


— Mari<ing  of  defective  rail  N/A 


welded 


rail 


213.343 — Continuous 
(CWR): 

—Written  procedures  

— Training  program  

— Recordkeeping 

213.345— Vehicle  qualification  testing  .... 
213.347— Automotive  or  railroad  aoss- 
ings  at  grade 

— Protection  plans 

213.353 — Turnouts  and  aossovers,  gen- 
erally. 

213.361— Right  of  Way 

213.369 — Inspection  records: 

— Record  of  inspection 

— Designation    of    location    virtnere 
record  shoukJ  be  maintained. 


2  railroads 
2  railroads 
2  railroads 


2  railroads 
2  railroads 
2  railroads 
1  railroad  . 


1  railroad  .. 
1  railroad  .. 

1  railroad  .. 

2  railroads 
2  railroads 


Total  annual 
responses 


1  railroad  .. 

2  railroads 


1,500  names 
300  names  ... 
N/A 


4petitk3ns 


3  requests 

2  notifications 


6  plans 


110  procedures 
110  programs  .. 
4,500  records  ... 


2,000  records 

2,500  inspections 
N/A 

Varies 

1  petition 


150  qualifications 
15  qualifications  .. 
1  petition  


1  notification 
1  notification 

18  reports  ... 


13  printouts 
N/A 


1  report 

2  reports  .... 
200  records 
N/A 


2  procedures 
2  programs  .. 
200  records  .. 
1  report  


2  plans 

1  guidetxx}k 


1  plan 


500  records  .... 
2  designations 


Average  time  per  response 


10  minutee 

10  rmnules  ..._... ~»..>..~ 

Usual  and  customary  pro- 
cedure. 
24  hours  


40  horn  .... 
45  minutes. 


16  hours 


1  program  8  hours 


40  hrs.  Class  1  RRs 

16  hrs.  Class  II  RRs 

40  hrs  Class  I  RRs 

8  hrs  Class  II  RRs , 

1 0  minutes 

5  minutes ~ 

1  minute  

Usual  and  customary  pro- 
cedure. 

Varies  

8  hours  


10  minutes 
10  minutes 
24  hours  ... 


40  hours  .... 
45  minutes . 

20  hours  „. 


20  hours 


Usual  and  customary  pro- 
cedure. 


8  hours  

8  hours  

20  minutes 

Usual  arxJ  customary  pro- 
cedure. 


Total  annual 
txjrden  hours 


Total  annual 
burden  cost 


40  hours  .... 
40  hours  .... 
1 0  minutes . 
16  hours  .... 


8  hours  .. 
40  hours 

40  hours 


1  minute  .... 
15  minutes 


250  hours 
50  hours  .. 
N/A  


96  hours 


120  hours 
1.5  hours  . 


96  hours 


2.000  hours 
1,200  hours 
750  hours  ... 


167  hours  . 
41.5  hours 
N/A  


1,763,991  hours 
8  hours  


25  hours  . 
2.5  hours 
24  hours  . 


40  hours  .... 
45  minutes 

360  hours  . 


8  hours  .... 
260  hours 


N/A 


8  hours  .. 
16  hours 
67  hours 
N/A  


7,500 

1,500 

N/A 

2,880 


3,600 
45 


2.880 


60,000 
36,000 
22.500 


5.010 

1.079 

N/A 

52,919.730 
240 


750 

75 

720 


1.200 
22.50 


9,360 


80  hours 
80  hours 
33  hours 
16hours 


16  hours 
40  hours 

40  hours 


8  hours  , 

30  minutes 


240 
7,800 

N/A 


240 
480 

2.010 
N/A 


2.400 

2.400 

990 

480 


480 
1.200 

1.200 

208 

15 


UMI 


Dtal  annual 
urben  cost 
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CFR  section 


— Internal  defect  inspections  and  re- 
medial action  tal<en. 


Respondent 
universe 


2  railroads 


Total  annual 
responses 


50  records 


Average  time  per  response 


5  minutes  . 


Total  annual 
burden  hours 


4  hours 


Total  annual 
txjrden  cost 


104 


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  For 
information  or  a  copy  of  the  paperwork 
package  submitted  to  OMB  contact  Mark 
Weihofen  at  202-632-3303. 

FRA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  imder  OMB  control 
number  2130-0010. 

Environmental  Impact 

FRA  has  evaluated  these  track  safety 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321,  et  seq.)  and  related  directives. 
These  regulations  and  this  statement  of 
policy  meet  the  criteria  that  establish 
this  as  a  non-major  action  for 
environmental  purposes. 

List  of  Subiects  in  49  CFR  Part  213 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

The  Final  Rule 

In  consideration  of  the  foregoing,  FRA 
revises  part  213,  title  49,  Code  of 
Federal  Regulations  as  follows: 

PART  213— TRACK  SAFETY 
STANDARDS 

Subpart  A— GerteraJ 

213.1  Scope  of  part. 

213.2  Preemptive  effect. 

213.3  Application. 
6213.4  Excepted  track. 

213.5    Responsibility  for  compliance. 
213.7    Designation  of  qualified  persons  to 

supervise  certain  renewals  and  inspect 

track. 
213.9    Classes  of  track:  operating  speed 

limits. 
213.11     Restoration  or  renewal  of  track 

under  traffic  conditions. 
213.13    Measuring  track  not  under  load. 
213.15    Penalties. 
213.17     Waivers. 
213.19    Information  collection. 


Subpart  B — Roadt>ed 

213.31    Scope. 
213.33     Drainage. 
213.37    Vegetation. 

Subpart  6 — Track  Geometry 

213.51  Scope. 

213.53  G^. 

213.55  Alinement 

213.57  Curves;  elevation  and  speed 

limitations. 

2 1 3 .  59  Elevation  of  curved  track;  runoff. 

213.63  Track  surface. 

Subpart  D — Track  Structure 

213.101  Scope. 

213.103  Ballast;  general. 

213.109  Crossties. 

213.113  Defective  rails. 

213.115  Rail  end  mismatch. 

213.119  Continuous  welded  rail  (CWR); 
general. 

213.121  Rail  joints. 

213.122  Torch  cut  rail. 

213.123  Tie  plates. 

213.127    Rail  fastening  systems. 
213.133    Turnouts  and  track  crossings 

generally. 
213.135     Switches. 


Frogs. 

Spring  rail  frogs. 

Self-guarded  frogs. 

Frog  guard  rails  and  guard  feces; 


213.137 
213.139 
213.141 
213.143 
gage. 

Subpart  E — Track  Appliances  and  Track- 
Related  Devices 


213.201 
213.205 


Scope. 
Derails 


Subpart  F — Inspection 

213.231     Scope. 

213.233     Track  inspections. 

213.235    Inspection  of  switches,  track 
crossings,  and  lift  rail  assemblies  or 
other  transition  devices  on  moveable 
bridges. 

213.237    Inspection  of  rail. 

213.239    Special  inspections. 

213.241    Insp)ection  records. 

Subpart  G — Train  Operations  at  Track 
Classes  6  and  Higher 

213.301     Scope  of  subpart. 

213.303    Responsibility  for  compliance. 

213.305    Designation  of  qualified 

individuals;  general  qualifications. 
213.307    Class  of  track;  operating  speed 

limits. 
213.309    Restoration  or  renewal  of  track 

under  traffic  conditions. 
213.311    Measuring  track  not  under  load. 
213.317     Waivers. 
213.319    Drainage. 
213.321    Vegetation. 
213.323    Track  gage. 
213.327    Alinement. 
213.329    Curves,  elevation  and  speed 

limitations. 


213.331    Track  suriace. 

213.333  Automated  vehicle  inspection 
systems. 

213.334  Ballast;  general. 

213.335  Crossties. 
213.337    Defective  rails. 

213.339    Inspection  of  rail  in  service. 
213.341     Initial  inspection  of  new  rail  and 

welds. 
213.343    Continuous  welded  rail  (CWR). 
213.345    Vehicle  qualification  testing. 
213.347    Automotive  or  railroad  crossings  at 

grade. 
213.349    Rail  end  mismatch. 

213.351  Rail  joints. 

213.352  Torch  cut  rail. 

213.353  Turnouts,  crossovers,  and  lift  rail 
assemblies  or  other  transition  devices  on 
moveable  bridges. 

213.355    Frog  guard  rails  and  guard  feces; 


213.357     Derails. 
213.359    Track  stiffness. 
213.361     Right  of  way. 
213.365    Visual  inspections. 
213.367    Special  inspections. 
213.369    Inspection  records. 
Appendix  A  to  Part  213 — Maximum 

Allowable  Curving  Speeds 
Appendix  B  to  Part  213— Schedule  of  Civil 

Penalties 
Authority:  49  U.S.C.  20102-20114  and 
20142;  28  U.S.C.  2461;  and  49  CFR  1.49(m). 

Subpart  A — General 

§213.1    Scope  of  part 

(a)  This  part  prescribes  minimum 
safety  requirements  for  railroad  track 
that  is  part  of  the  general  railroad 
system  of  transportation.  The 
requirements  prescribed  in  this  part 
apply  to  specific  track  conditions 
existing  in  isolation.  Therefore,  a 
combination  of  track  conditions,  none  of 
which  individually  amoimts  to  a 
deviation  from  the  requirements  in  this 
part,  may  require  remedial  action  to 
provide  for  safe  operations  over  that 
track.  This  part  does  not  restrict  a 
railroad  from  adopting  and  enforcing 
additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part. 

(b)  Subparts  A  through  F  apply  to 
track  Classes  1  through  5.  Subpart  G  and 
213.2,  213.3.  and  213.15  apply  to  track 
over  which  trains  are  operated  at  speeds 
in  excess  of  those  permitted  over  Class 

5  track. 

§213^    Preemptive  effect 

Under  49  U.S.C.  20106,  issuance  of 
these  regulations  preempts  any  State 
law,  regulation,  or  order  covering  the 
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same  subject  matter,  except  an 
additional  or  more  stringent  law. 
regulation,  or  order  that  is  necessary  to 
eliminate  or  reduce  an  essentially  local 
safety  hazard;  is  not  incompatible  with 
a  law,  regulation,  or  order  of  the  United 
States  Government;  and  that  does  not 
imf)ose  an  unreasonable  burden  on 
interstate  commerce. 

$213.3    Application. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to  all 
standard  gage  track  in  the  general 
railroad  system  of  transportation. 

(b)  This  part  does  not  apply  to  track- 
ID  Located  inside  an  installation 

which  is  not  part  of  the  general  railroad 
system  of  transportation;  or 

(2)  Used  exclusively  for  rapid  transit 
operations  in  an  urban  area  that  are  not 
connected  with  the  general  railroad 
system  of  transportation. 

$213.4    Excepted  track. 

A  track  owner  may  designate  a 
segment  of  track  as  excepted  track 
provided  that — 

(a)  The  segment  is  identified  in  the 
timetable,  special  instructions,  general 
order,  or  other  appropriate  records 
which  are  available  for  inspection 
during  regular  business  hours; 

(b)  The  identified  segment  is  not 
located  within  30  feet  of  an  adjacent 
track  which  can  be  subjected  to 
simultaneous  use  at  speeds  in  excess  of 
10  miles  per  hour; 

(c)  The  identified  segment  is 
inspected  in  accordance  with  213.233(c) 
and  213.235  at  the  frequency  specified 
for  Class  1  track; 

(d)  The  identified  segment  of  track  is 
not  located  on  a  bridge  including  the 
track  approaching  the  bridge  for  100  feet 
on  either  side,  or  located  on  a  public 
street  or  highway,  if  railroad  cars 
containing  commodities  required  to  be 
placarded  by  the  Hazardous  Materials 
Regulations  (49  CFR  part  172),  are 
moved  over  the  track;  and 

(e)  The  railroad  conducts  operations 
on  the  identified  segment  under  the 
following  conditions: 

(1)  No  train  shall  be  operated  at 
speeds  in  excess  of  10  miles  per  hour; 

(2)  No  occupied  passenger  train  shall 
be  operated; 

(3)  No  freight  train  shall  be  operated 
that  contains  more  than  five  cars 
required  to  be  placarded  by  the 
Hazardous  Materials  Regulations  (49 
CFR  part  172);  and 

(4)  The  gage  on  excepted  track  shall 
not  be  more  than  4  feet  10 'A  inches. 
This  paragraph  (e)(4)  is  applicable 
September  21. 1999. 

(f)  A  track  owner  shall  advise  the 
appropriate  FRA  Regional  Office  at  least 


10  days  prior  to  removal  of  a  segment 
of  track  from  excepted  status. 

S  213.5    Responsibility  for  compllanc*. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  owner  of  track  to 
which  this  part  applies  who  knows  or 
has  notice  that  the  track  does  not 
comply  with  the  requirements  of  this 
part,  shall — 

(1)  Bring  the  track  into  compliance; 

(2)  Halt  operations  over  that  track;  or 

(3)  Operate  under  authority  of  a 
person  designated  under  §  213.7(a),  who 
has  at  least  one  year  of  supervisory 
experience  in  railroad  track 
maintenance,  subject  to  conditions  set 
forth  in  this  part. 

(b)  If  an  owner  of  track  to  which  this 
part  applies  designates  a  segment  of 
track  as  "excepted  track"  under  the 
provisions  of  §  213.4,  operations  may 
continue  over  that  track  without 
complying  with  the  provisions  of 
subparts  B,  C,  D,  and  E  of  this  part, 
unless  otherwise  expressly  stated. 

(c)  If  an  owner  of  track  to  which  this 
part  applies  assigns  responsibility  for 
the  track  to  another  person  (by  lease  or 
otherwise),  written  notification  of  the 
assignment  shall  be  provided  to  the 
appropriate  FRA  Regional  Office  at  least 
30  days  in  advance  of  the  assignment. 
The  notification  may  be  made  by  any 
party  to  that  assignment,  but  shall  be  in 
writing  and  include  the  following — 

(1)  The  name  and  address  of  the  track 
owner; 

(2)  The  name  and  address  of  the 
person  to  whom  responsibiUty  is 
assigned  (assignee); 

(3)  A  statement  of  the  exact 
relationship  between  the  track  owner 
and  the  assignee; 

(4)  A  precise  identification  of  the 
track; 

(5)  A  statement  as  to  the  competence 
and  ability  of  the  assignee  to  carry  out 
the  duties  of  the  track  owner  under  this 
part;  and 

(6)  A  statement  signed  by  the  assignee 
acknowledging  the  assignment  to  him  of 
responsibility  for  purposes  of 
compliance  with  this  part. 

(d)  The  Administrator  may  hold  the 
track  owner  or  the  assignee  or  both 
responsible  for  compliance  with  this 
part  and  subject  to  penalties  under 
§213.15. 

(e)  A  common  carrier  by  railroad 
which  is  directed  by  the  Surface 
Transportation  Board  to  provide  service 
over  the  track  of  another  railroad  under 
49  U.S.C.  11123  is  considered  the  owner 
of  that  track  for  the  purposes  of  the 
application  of  this  part  during  the 
period  the  directed  service  order 
remains  in  effect. 

(f)  When  any  person,  including  a 
contractor  for  a  railroad  or  track  owner. 


performs  any  function  required  by  this 
part,  that  person  is  required  to  perform 
that  function  in  accordance  with  this 
part. 

§213.7    Designation  of  quaHfled  persons  to 
supervise  certain  renewals  and  inspect 
track. 

(a)  Each  track  owner  to  which  this 
part  applies  shall  designate  qualified 
persons  to  supervise  restorations  and 
renewals  of  track  under  traffic 
conditions.  Each  person  designated 
shall  have — 

(1)  At  least— 

(i)  1  year  of  supervisory  experience  in 
railroad  track  maintenance;  or 

(ii)  A  combination  of  supervisory 
experience  in  track  maintenance  and 
training  from  a  course  in  track 
maintenance  or  from  a  college  level 
educational  program  related  to  track 
maintenance; 

(2)  Demonstrated  to  the  owner  that  he 
or  she — 

(i)  Knows  and  understands  the 
requirements  of  this  part; 

(ii)  Can  detect  deviations  from  those 
requirements;  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(3)  Written  authorization  from  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  in 
this  part. 

(b)  Each  track  owner  to  which  this 
part  appUes  shall  designate  qualified 
persons  to  inspect  track  for  defects. 
Each  person  designated  shall  have — 

(1)  At  least— 

(i)  1  year  of  experience  in  railroad 
track  inspection;  or 

(ii)  A  combination  of  experience  in 
track  inspection  and  training  from  a 
course  in  track  inspection  or  from  a 
college  level  educational  program 
related  to  track  inspection; 

(2)  Demonstrated  to  the  owner  that  he 
or  she — 

(i)  Knows  and  understands  the 
requirements  of  this  part; 

(ii)  Can  detect  deviations  from  those 
requirements;  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(3)  Written  authorization  from  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  reqvurements  of 
this  part,  pending  review  by  a  qualified 
person  designated  under  paragraph  (a) 
of  this  section. 

(c)  Persons  not  fully  qualified  to 
supervise  certain  renewals  and  inspect 
track  as  outlined  in  paragraphs  (a)  and 
(b)  of  this  section,  but  with  at  least  one 
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year  of  maintenance-of-way  or  signal 
experience,  may  pass  trains  over  broken 
rails  and  pull  aparts  provided  that — 

(1)  The  track  owner  determines  the 
person  to  be  qualified  and,  as  part  of 
doing  so,  trains,  examines,  and  re- 
examines the  person  periodically  within 
two  years  after  each  prior  examination 
on  the  following  topics  as  they  relate  to 
the  safe  passage  of  trains  over  broken 
rails  or  pull  aparts:  rail  defect 
identification,  crosstie  condition,  track 
surface  and  alinement,  gage  restraint, 
rail  end  mismatch,  joint  bars,  and 
maximum  distance  between  rail  ends 
over  which  trains  may  be  allowed  to 
pass.  The  sole  purpose  of  the 
examination  is  to  ascertain  the  person's 
ability  to  effectively  apply  these 


requirements  and  the  examination  may 
not  be  used  to  disqualify  the  person 
from  other  duties.  A  minimum  of  four 
hours  training  is  adequate  for  initial 
training; 

(2)  Tne  person  deems  it  safe  and  train 
speeds  are  limited  to  a  maximum  of  10 
m.p.h.  over  the  broken  rail  or  pull  apart; 

(3)  The  person  shall  watch  all 
movements  over  the  broken  rail  or  pull 
apart  and  be  prepared  to  stop  the  train 
if  necessary;  and 

(4)  Person(s)  fully  qualified  under 
§  213.7  of  this  part  are  notified  and 
dispatched  to  tiie  location  promptly  for 
the  purpose  of  authorizing  movements 
and  effecting  temporary  or  permanent 
repairs. 

(d)  With  respect  to  designations  under 
paragraphs  (a),  (b),  and  (c)  of  this 


section,  each  track  owner  shall  maintain 
written  records  of — 

(1)  Each  designation  in  effect; 

(2)  The  basis  for  each  designation;  and 

(3)  Track  inspections  made  by  each 
designated  qualified  person  as  required 
by  §  213.241.  These  records  shall  be 
kept  available  for  inspection  or  copying 
by  the  Federal  Railroad  Administration 
during  regular  business  hours. 


§213.9 
limits. 


Classes  of  track:  operating  speed 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  §§  213.57Cb). 
213.59(a),  213.113(a),  and  213.137(b) 
and  (c),  the  following  maximum 
allowable  operating  speeds  apply — 


(In  miles  per  hour) 


Over  track  that  meets  all  of  the  requirements  prescrit>ed  in  this  part  for— 


The  maximum  al- 
lowable operating 
speed  for  freight 
trains  is— 


The  maximum  al- 
lowable operatir>g 

speed  for  pas- 
senger trains  is — 


Excepted  track 
Class  1  track  .. 
Class  2  track  .. 
Class  3  track  .. 
Class  4  track  .. 
Class  5  track  .. 


N/A 
15 
30 
60 
80 
90 


(b)  If  a  segment  of  track  does  not  meet 
all  of  the  requirements  for  its  intended 
class,  it  is  reclassified  to  the  next  lowest 
class  of  track  for  which  it  does  meet  all 
of  the  requirements  of  this  part. 
However,  if  the  segment  of  track  does 
not  at  least  meet  the  requirements  for 
Class  1  track,  operations  may  continue 
at  Class  1  speeds  for  a  period  of  not 
more  than  30  days  without  bringing  the 
track  into  compliance,  under  the 
authority  of  a  person  designated  under 
§  213.7(a),  who  has  at  least  one  year  of 
supervisory  experience  in  railroad  track 
maintenance,  after  that  person 
determines  that  operations  may  safely 
continue  and  subject  to  any  limiting 
conditions  specified  by  such  person. 

§213.11     Restoration  or  renewal  of  track 
under  traffic  conditions. 

If  during  a  period  of  restoration  or 
renewal,  track  is  under  traffic 
conditions  and  does  not  meet  all  of  the 
requirements  prescribed  in  this  part,  the 
work  on  the  track  shall  be  under  the 
continuous  supervision  of  a  person 
designated  under  §  213.7(a)  who  has  at 
least  one  year  of  supervisory  experience 
in  railroad  track  maintenance,  and 
subject  to  any  limiting  conditions 
specified  by  such  person.  The  term 
"continuous  supervision"  as  used  in 
this  section  means  the  physical 
presence  of  that  person  at  a  job  site. 


However,  since  the  work  may  be 
performed  over  a  large  area,  it  is  not 
necessary  that  each  phase  of  the  work  be 
done  under  the  visual  supervision  of 
that  person. 

§  21 3. 1 3    Measuring  track  not  under  load. 

When  unloaded  track  is  measured  to 
determine  compliance  with 
requirements  of  this  part,  the  amount  of 
rail  movement,  if  any,  that  occurs  while 
the  track  is  loaded  must  be  added  to  the 
measurements  of  the  unloaded  track. 

§213.15    Penalties. 

(a)  Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $11,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  "Person" 
means  an  entity  of  any  type  covered 
under  1  U.S.C.  1,  including  but  not 
limited  to  the  following:  a  railroad;  a 
manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  any 
owner,  manufacturer,  lessor,  or  lessee  of 


railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor;  and  anyone  held  by  the 
Federal  Railroad  Administrator  to  be 
responsible  under  §  213.5(d)  or 
§  213.303(c).  Each  day  a  violation 
continues  shall  constitute  a  separate 
offense.  See  appendix  B  to  this  part  for 
a  statement  of  agency  civil  penalty 
policy. 

(b)  Any  person  who  knowingly  and 
willfully  falsifies  a  record  or  report 
required  by  this  part  may  be  subject  to 
criminal  penalties  under  49  U.S.C. 
21311. 

§213.17    Waivers. 

(a)  Any  owner  of  track  to  which  this 
part  applies,  or  other  person  subject  to 
this  part,  may  petition  the  Federal 
Railroad  Administrator  for  a  waiver 
from  any  or  all  requirements  prescribed 
in  this  part.  The  filing  of  such  a  petition 
does  not  affect  that  person's 
responsibility  for  compliance  with  that 
requirement  while  the  petition  is  being 
considered. 

(b)  Each  petition  for  a  waiver  under 
this  section  shall  be  filed  in  the  manner 
and  contain  the  information  required  by 
part  211  of  this  chapter. 
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(c)  If  the  Administrator  finds  that  a 
waiver  is  in  the  public  interest  and  is 
consistent  with  railroad  safety,  the 
Administrator  may  grant  the  exemption 
subject  to  any  conditions  the 
Administrator  deems  necessary.  Where 
a  waiver  is  granted,  the  Administrator 
publishes  a  notice  containing  the 
reasons  for  granting  the  waiver. 

213.19    Information  collection. 

(a)  The  information  collection 
requirements  of  this  part  were  reviewed 
by  the  Office  of  Management  and 
Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  and  are  assigned  0MB  control 
number  2130-0010. 

(b)  The  information  collection 
requirements  are  found  in  the  following 
sections:  §§213.4,  213.5.  213.7,  213.17, 
213.57.  213.119.  213.122.  213.233. 
213.237.  213.241.  213.303.  213.305, 
213.317,  213.329,  213.333.  213.339. 
213.341.  213.343,  213.345,  213.353, 
213.361.  213.369. 


Subpart  B — Roadbed 

§213.31    Scop*. 

This  subpart  prescribes  minimum 
requirements  for  roadbed  and  areas 
immediately  adjacent  to  roadbed. 

$213.33    Drainage. 

Each  drainage  or  other  water  carrying 
facility  under  or  immediately  adjacent 
to  the  roadbed  shall  be  maintained  and 
kept  free  of  obstruction,  to 
accommodate  expected  water  flow  for 
the  area  concerned. 

§213.37    Vegetation. 

Vegetation  on  railroad  property  which 
is  on  or  immediately  adjacent  to 
roadbed  shall  be  controlled  so  that  it 
does  not — 

(a)  Become  a  fire  hazard  to  track- 
carrying  structures; 

(b)  Obstruct  visibility  of  railroad  signs 
and  signals: 

(1)  Along  the  right-of-way.  and 


(2)  At  highway-rail  crossings;  (This 
paragraph  (b)(2)  is  applicable  September 
21.  1999.) 

(c)  Interfere  with  raih-oad  employees 
performing  normal  trackside  duties; 

(d)  Prevent  proper  functioning  of 
signal  and  communication  lines;  or 

(e)  Prevent  railroad  employees  from 
visually  inspecting  moving  equipment 
from  their  normal  duty  stations. 


Subpart  C — Track  Geometry 

§213.51     Scope. 

This  subpart  prescribes  requirements 
for  the  gage,  alinement.  and  surface  of 
track,  and  the  elevation  of  outer  rails 
and  speed  limitations  for  curved  track. 

§213.53    Qage. 

(a)  Gage  is  measured  between  the 
heads  of  the  rails  at  right-angles  to  the 
rails  in  a  plane  five-eighths  of  an  inch 
below  the  top  of  the  rail  head. 

(b)  Cage  shall  be  within  the  limits 
prescribed  in  the  following  table — 


Class  o(  track 


Excepted  track  

Class  1  track 

Class  2  and  3  track 
Class  4  and  5  track 


§213.55    Alinement 

Alinement  may  not  deviate  from  uniformity  more  than  the  amount  prescribed  in  the  following  table: 


Class  of  track 


Class  ^  track 
Class  2  track 
Class  3  track 
Class  4  track 
Class  5  track 


Tangent  track 


The  deviation  of 
the  mid-offset 
from  a  62-foot 

line'  may  not  be 

more  than — 

(inches) 


Curved  track 


5 
3 

1% 

V/2 


The  deviatkjn  of 
the  mid-ordinate 
from  a  31 -foot 
chord  2  may  not 
be  more  thar) — 
(inches) 


3N/A 

3N/A 

I'A 

1 

'A 


Ttie  deviation  of 
the  mid-ordinate 
from  a  62-loot 
chord  2  may  not 
be  more  than — 
(inches) 


5 
3 

IV4 


'  The  ends  of  the  line  shall  be  at  points  on  the  gage  side  of  the  line  rail,  five-eighths  of  an  inch  below  the  top  of  the  railhead.  Either  rail  may  be 
used  as  the  line  rail,  however,  the  same  rail  shall  be  used  tor  the  full  length  of  that  tangential  segment  of  track. 

2  The  ends  of  the  chord  shall  be  at  points  on  the  gage  side  of  the  outer  rail,  five-eighths  of  an  inch  below  the  top  of  the  railhead. 

3  N/A— fstot  ApplkaWe. 


§213.57    Curves;  elevation  and  speed 
limitations. 

(a)  The  maximum  crosslevel  on  the 
outside  rail  of  a  curve  may  not  be  more 
than  8  inches  on  track  Classes  1  and  2 
and  7  inches  on  Classes  3  through  5. 
Except  as  provided  in  §  213.63.  the 
■  outside  rail  of  a  curve  may  not  be  lower 
than  the  inside  rail.  (The  first  sentence 
of  paragraph  (a)  is  applicable  September 
21.  1999.) 

(b)(1)  The  maximum  allowable 
operating  speed  for  each  curve  is 
determined  by  the  following  formula — 


V„..  = 


E.+3 


( 0.0007D 
Where — 

Vm«  =  Maximum  allowable  operating 

speed  (miles  per  hour). 
Ea  =  Actual  elevation  of  the  outside  rail 

(inches).* 


'  Actual  elevation  for  each  155  foot  track  segment 
in  the  body  of  the  curve  is  detennined  by  averaging 
the  elevation  for  10  points  through  the  segment  at 
15.5  foot  spacing.  If  the  curve  length  is  less  than 
155  feet,  average  the  points  through  the  full  length 
of  the  body  of  the  curve  . 


D  =  Degree  of  curvature  (degrees).^ 

(2)  Table  1  of  Appendix  A  is  a  table 
of  maximum  allowable  operating  speed 
computed  in  accordance  with  this 
formula  for  various  elevations  and 
degrees  of  curvature. 

(c)(1)  For  rolling  stock  meeting  the 
requirements  specified  in  paragraph  (d) 
of  this  section,  the  maximum  operating 
speed  for  each  curve  may  be  determined 
by  the  following  formula — 


'  Degree  of  curvature  is  detennined  by  averaging 
the  degree  of  curvature  over  the  same  track  segment 
as  the  elevation. 
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V       -I 

max       -y 


E,+4 

0.0007D 


Where— 

Vm«  =  Maximum  allowable  operating 

sjjeed  (miles  per  hour). 
E.  =  Actual  elevation  of  the  outside  rail 

(inches).' 
D  =  Degree  of  curvature  (degrees).^ 

(2)  Table  2  of  Appendix  A  is  a  table 
of  maximum  allowable  operating  speed 
computed  in  accordance  with  this 
formula  for  various  elevations  and 
degrees  of  curvature. 

(d)  QuaUHed  equipment  may  be 
operated  at  curving  speeds  determined 
by  the  formula  in  paragraph  (c)  of  this 
section,  provided  each  specific  class  of 
equipment  is  approved  for  operation  by 
the  Federal  Railroad  Administration  and 
the  railroad  demonstrates  that: 

(1)  When  positioned  on  a  track  with 

a  uniform  4-inch  superelevation,  the  roll 
angle  between  the  floor  of  the 
equipment  and  the  horizontal  does  not 
exceed  5.7  degrees;  and 

(2)  When  positioned  on  a  track  with 
a  uniform  6  inch  superelevation,  no 
wheel  of  the  equipment  unloads  to  a 
value  of  60  percent  of  its  static  value  on 
perfectly  level  track,  and  the  roll  angle 
between  the  floor  of  the  equipment  and 
the  horizontal  does  not  exceed  8.6 
degrees. 

(3)  The  treck  owner  shall  notify  the 
Federal  Railroad  Administrator  no  less 
than  30  calendar  days  prior  to  the 
proposed  implementation  of  the  higher 
curving  speeds  allowed  under  the 
formula  in  paragraph  (c)  of  this  section. 
The  notification  shall  be  in  writing  and 
shall  contain,  at  a  minimum,  the 
following  information — 

(i)  A  complete  description  of  the  class 
of  equipment  involved,  including 
schematic  diagrams  of  the  suspension 
systems  and  the  location  of  the  center  of 
gravity  above  top  of  rail; 

(ii)  A  complete  description  of  the  test 
procedure  ^  and  instrumentation  used  to 
qualify  the  equipment  and  the 
maximum  values  for  wheel  unloading 
and  roll  angles  which  were  observed 
during  testing; 

(iii)  Procedures  or  standards  in  effect 
which  relate  to  the  maintenance  of  the 
suspension  system  for  the  particular 
class  of  equipment;  and 


(iv)  Identification  of  line  segment  on 
which  the  higher  curving  speeds  are 
proposed  to  be  implemented. 

(e)  A  track  owner,  or  an  operator  of  a 
passenger  or  commuter  service,  who 
provides  passenger  or  commuter  service 
over  trackage  of  more  than  one  track 
owner  with  the  same  class  of  equipment 
may  provide  written  notification  to  the 
Federal  Railroad  Administrator  with  the 
written  consent  of  the  other  affected 
track  owners. 

(f)  Equipment  presently  operating  at 
curving  speeds  allowed  under  the 
formula  in  paragraph  (c)  of  this  section, 
by  reason  of  conditional  waivers  granted 
by  the  Federal  Railroad  Administration, 
shall  be  considered  to  have  successfully 
comphed  with  the  requirements  of 
paragraph  (d)  of  this  section. 

(g)  A  track  owner  or  a  railroad 
operating  above  Class  5  speeds,  may 
request  approval  from  the  Federal 
Railroad  Administrator  to  operate 
specified  equipment  at  a  level  of  cant 
deficiency  greater  than  four  inches  in 
accordance  with  §  213.329(c)  and  (d)  on 
curves  in  Class  1  through  5  track  which 
are  contiguous  to  the  high  speed  track 
provided  that — 

(1)  The  track  owmer  or  railroad 
submits  a  test  plan  to  the  Federal 
Railroad  Administrator  for  approval  no 
less  than  thirty  calendar  days  prior  to 
any  proposed  implementation  of  the 
higher  curving  speeds.  The  test  plan 
shall  include  an  analysis  and 
determination  of  carbody  acceleration 
safety  limits  for  each  vehicle  type  which 
indicate  wheel  unloading  of  60  percent 
in  a  steady  state  condition  and  80 
percent  in  a  transient  (point  by  point) 
condition.  Accelerometers  shall  be 
laterally-oriented  and  floor-mounted 
near  the  end  of  a  representative  vehicle 
of  each  type; 

(2)  Upon  FRA  approval  of  a  test  plan, 
the  track  owner  or  railroad  conducts 
incrementally  increasing  train  speed  test 
runs  over  the  curves  in  the  identified 
track  segment  (s)  to  demonstrate  that 
wheel  unloading  is  within  the  limits 
prescribed  in  paragraph  (g)(1)  of  this 
section; 

(3)  Upon  FRA  approval  of  a  cant 
deficiency  level,  the  track  owner  or 
railroad  inspects  the  curves  in  the 
identified  track  segment  with  a  Track 


Geometry  Measurement  System  (TGMS) 
qualified  in  accordance  with  §  213.333 
(b)  through  (g)  at  an  inspection 
frequency  of  at  least  twice  aimually 
with  not  less  than  120  days  interval 
between  ins{>ections;  and 

(4)  The  track  owner  or  railroad 
operates  an  instrumented  car  having 
dynamic  response  characteristics  that 
are  representative  of  other  equipment 
assigned  to  service  or  a  portable  device 
that  monitors  on-board  instrumentation 
on  trains  over  the  curves  in  the 
identified  track  segment  at  the  revenue 
speed  profile  at  a  frequency  of  at  least 
once  every  90  days  with  not  less  than 
30  days  interval  between  inspections. 
The  instrumented  car  or  the  portable 
device  shall  monitor  a  laterally-oriented 
accelerometer  placed  near  the  end  of  the 
vehicle  at  the  floor  level.  If  the  carbody 
lateral  acceleration  measurement 
exceeds  the  safety  limits  prescribed  in 
paragraph  (g)(1),  the  railroad  shall 
operate  trains  at  curving  speeds  in 
accordance  with  paragraph  (b)  or  (c)  of 
this  section;  and 

(5)  The  track  owner  or  railroad  shall 
maintain  a  copy  of  the  most  recent 
exception  printouts  for  the  inspections 
required  under  paragraphs  (g)(3)  and  (4) 
of  this  section. 

$213.59    Elevation  of  curved  track;  runoff. 

(a)  If  a  curve  is  elevated,  the  full 
elevation  shall  be  provided  throughout 
the  curve,  unless  physical  conditions  do 
not  permit.  If  elevation  runoff  occurs  in 
a  curve,  the  actual  minimum  elevation 
shall  be  used  in  computing  the 
maximum  allowable  operating  speed  for 
that  curve  under  §  213.57(b). 

(b)  Elevation  nmofT  shall  be  at  a 
uniform  rate,  within  the  limits  of  track 
surface  deviation  prescribed  in  §  213.63, 
and  it  shall  extend  at  least  the  full 
length  of  the  spirals.  If  physical 
conditions  do  not  permit  a  spiral  long 
enough  to  accommodate  the  minimum 
length  of  runoff,  part  of  the  runoff  may 
be  on  tangent  track. 

§213.63    Track  surface. 

Each  owner  of  the  track  to  which  this 
part  applies  shall  maintain  the  surface 
of  its  track  within  the  limits  prescribed 
in  the  following  table: 


Class  of  track 

Track  surface 

1 
(incfies) 

2 

(incfies) 

3 

(inches) 

4 
(inches) 

5 

(inches) 

The  runoff  in  any  31  feet  of  rail  at  the  end  of  a  raise  may  not  be  more  than 

The  deviation  from  uniform  profOe  on  either  rail  at  the  mkJ-Ofdinate  of  a  62-foot 
chord  may  not  be  more  than  

3'/fe 
3 

3 

2% 

2 

2V* 

2 

1 
I'A 

'  The  test  procedure  may  be  conducted  in  a  test 
facility  whereby  all  the  wheels  on  one  side  (right 


or  left)  of  the  equipment  are  alternately  raised  and 
lowered  by  4  and  6  inches  and  the  vertical  wheel 


loads  under  each  wheel  are  measured  and  a  level 
is  used  to  record  the  angle  through  which  the  floor 
of  the  equipment  has  been  rotated. 
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Track  surface 


The  deviation  from  zero  crosslevel  at  any  potnt  on  tangent  or  reverse  crosslevel 
elevation  on  curves  may  not  be  more  than  

The  difference  in  crosslevel  between  any  two  points  less  than  62  feet  apart  may  not 
be  more  than* '  ^  ■ 

•Where  determined  by  engineering  decision  prior  to  the  promulgation  of  this  rule, 
due  to  physical  restrictions  on  spiral  length  and  operating  practices  and  experi- 
ence, the  vanation  in  crosslevel  on  spirals  per  31  feet  may  not  be  more  than 


Class  of  track 


1 
(inches) 


2 

(inches) 


2 

274 

IV4 


3 

(inches) 


1% 
2 

IV* 


4 
(inches) 


IV4 

iy4 


5 

(Inches) 


1 


'  Except  as  limited  by  §21 3.57(a),  where  the  elevation  at  any  point  in  a  curve  equals  or  exceeds  6  inches,  the  difference  in  cross^ev^  wittiin 
62  feet  between  that  point  and  a  point  with  greater  elevation  may  not  be  more  than  1  '/i  inches.  (Footnote  1  is  applicable  December  21   1999Ji 

2  However,  to  control  harmonics  on  Class  2  through  5  jointed  track  with  staggered  joints,  the  crosslevel  differences  shall  not  exceed  1  A  inches 
in  all  of  six  consecutive  pairs  of  joints,  as  created  by  7  low  joints.  Track  with  joints  staggered  less  than  10  feet  shall  not  be  considered  as  having 
staggered  lomts.  Joints  wrthm  the  7  low  joints  outside  of  the  regular  joint  spaang  shall  not  be  considered  as  joints  for  purposes  of  this  footnote. 
(Footnote  2  is  applicable  September  21,  1999.) 


Subpart  D — Track  Structure 

§213.101    Scope. 

This  subpart  prescribes  minimum 
requirements  for  ballast,  crossties,  track 
assembly  fittings,  and  the  physical 
conditions  of  rails. 

§  21 3. 1 03    Ballast;  general. 

Unless  it  is  otherwise  structurally 
supported,  all  track  shall  be  supported 
by  material  which  will  — 

(a)  Transmit  and  distribute  the  load  of 
the  track  and  railroad  rolling  equipment 
to  the  subgrade; 

(b)  Restrain  the  track  laterally, 
longitudinally,  and  vertically  under 
dynamic  loads  imposed  by  railroad 
rolling  equipment  and  thermal  stress 
exerted  by  the  rails; 

(c)  Provide  adequate  drainage  for  the 
track;  and 

(d)  Maintain  proper  track  crosslevel, 
surface,  and  alinement. 

§213.109    Crossties. 

(a)  Crossties  shall  be  made  of  a 
material  to  which  rail  can  be  securely 
fastened. 

(b)  Each  39  foot  segment  of  track  shall 
have — 

(1)  A  sufficient  number  of  crossties 
which  in  combination  provide  effective 
support  that  will — 

(i)  Hold  gage  within  the  limits 
prescribed  in  §  213.53(b); 

(ii)  Maintain  surface  within  the  limits 
prescribed  in  §  213.63;  and 


(iii)  Maintain  alinement  within  the 
limits  prescribed  in  §  213.55. 

(2)  The  minimum  number  and  type  of 
crossties  specified  in  paragraphs  (c)  and 
(d)  of  this  section  effectively  distributed 
to  support  the  entire  segment;  and 

(3)  At  least  one  crosstie  of  the  type 
specified  in  paragraphs  (c)  and  (d)  of 
this  section  that  is  located  at  a  joint 
location  as  specified  in  paragraph  (f)  of 
this  section. 

(c)  Each  39  foot  segment  of:  Class  1 
track  shall  have  five  crossties;  Classes  2 
and  3  track  shall  have  eight  crossties; 
and  Classes  4  and  5  track  shall  have  12 
crossties,  which  are  not: 

(1)  Broken  through; 

(2)  Split  or  otherwise  impaired  to  the 
extent  the  crossties  will  allow  the 
ballast  to  work  through,  or  will  not  hold 
spikes  or  rail  fasteners; 

(3)  So  deteriorated  that  the  tie  plate  or 
base  of  rail  can  move  laterally  more  than 
Vz  inch  relative  to  the  crossties;  or 

(4)  Cut  by  the  tie  plate  through  more 
than  40  percent  of  a  ties'  thickness. 

(d)  Each  39  foot  segment  of  track  shall 
have  the  minimum  number  and  type  of 
crossties  as  indicated  in  the  following 
table  (this  paragraph  (d)  is  applicable 
September  21,2000) 


Turnouts 

Tangent 

and 

Class  of  track 

track  and 
cun/es  <2 

curved 
track  over 

degrees 

2de- 
grees 

Class  1  track 

5 

6 

Class  of  track 

Tangent 
track  and 
curves  <2 

degrees 

Turnouts 
and 

curved 
track  over 
2  de- 
grees 

Class  2  track 

8 

8 

12 

9 

Class  3  track     

10 

Class  4  and  5  track  ... 

14 

(e)  Crossties  counted  to  satisfy  the 
requirements  set  forth  in  the  table  in 
paragraph  (d)  of  this  section  shall  not 
be— 

(1)  Broken  through; 

(2)  Split  or  otherwise  impaired  to  the 
extent  the  crossties  will  allow  the 
ballast  to  work  through,  or  will  not  hold 
spikes  or  rail  fasteners; 

(3)  So  deteriorated  that  the  tie  plate  or 
base  of  rail  can  move  laterally  Vj  inch 
relative  to  the  crossties;  or 

(4)  Cut  by  the  tie  plate  through  more 
than  40  percent  of  a  crosstie's  thickness 
this  paragraph  (e)  is  applicable 
September  21,  2000. 

(f)  Class  1  and  Class  2  track  shall  have 
one  crosstie  whose  centerline  is  within 
24  inches  of  each  rail  joint  location,  and 
Classes  3  through  5  track  shall  have  one 
crosstie  whose  centerline  is  within  18 
inches  of  each  rail  joint  location  or,  two 
crossties  whose  centerlines  are  within 
24  inches  either  side  of  each  rail  joint 
location.  The  relative  position  of  these 
ties  is  described  in  the  following 
diagrams: 

BILLING  COOE  4«10-at-P 
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Classes  1  and  2 


\ 


IT 


o  o  o  o 


^ 


I 


24"  W  1^    24' 


Each  mil  joins  in  Classes  1  and  2  track  shall  be  supported  by  at  least  one  crosstie  specified  in  paragraphs  (c)  and 

(d)  of  this  section  whose  centerline  is  within  48"  shown  above. 

Classes  3  through  5 


\        I  o  o"  O  O  I  \ 


Each  rail  joins  in  Classes  3  through  5  track  shall  be  supported  by  either  at  least  one  crosstie  specified  in  paragraphs 
(c)  and  (d)  of  this  section  whose  centerline  is  within  36"  shown  above,  or: 


IL 


I   O   O    O   O 


I 


Two  crossties.  one  on  each  side  of  the  rail  joint,  whose  centerlines  are  within  24"  of  the  rail  joint  location  shown 

above. 


BILUNG  COOE  4910-06-C 

(g)  For  track  constructed  without 
crossties,  such  as  slab  track,  track 
connected  directly  to  bridge  structural 
components  and  track  over  servicing 
pits,  the  track  structure  shall  meet  the 
requirements  of  paragraphs  (b)(l)(i).  (ii). 
and  (iii)  of  this  section. 


$213,113    D«fective  rails. 

(a)  When  an  owrner  of  track  to  which 
this  part  applies  leams,  through 
inspection  or  otherwise,  that  a  rail  in 
that  track  contains  any  of  the  defects 
listed  in  the  following  table,  a  person 
designated  under  §  213.7  shall 
determine  whether  or  not  the  track  may 


continue  in  use.  If  he  determines  that 
the  track  may  continue  in  use,  operation 
over  the  defective  rail  is  not  permitted 
until — 

(1)  The  rail  is  replaced;  or 

(2)  The  remedial  action  prescribed  in 
the  table  is  initiated. 


Lengtti  of  defect  (inch) 

Percent  of  rail  head  cross- 
sectional  area  weakened  by 
defect 

If  defective  rail  is  not 
replaced,  take  the  re- 
medial action  pre- 
scribed in  note 

Defect 

More  ttian 

But  not  more  ttian 

Less  than 

But  not  less 
than 

Transverse  fissure  

70 
100 

70 

100 

2S 
80 

5 

70 

100 

5 

70 

100 

5 

25 

B. 

Compound  fissure 



A2. 

A. 

B. 

Detail  fracture  

A2. 
A. 

c. 

Engine  burn  fracture ...„ 

D. 
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Defect 


Defective  weld  

Honzontal  split  head 
Vertical  split  head  .... 

Spirt  web  

Piped  rail  

Head  web  separation 

Bolt  hole  crack  

Broken  base 

Ordinary  break  

Damaged  rail  ~. 

Flattened  rail  


Length  of  defect  (inch) 


More  than 


1  

2 

4 

(I) 

%  " 

1  

Vh  

(I) 

1  

6 

Depth  >  %  and 
Length  >  8. 


But  not  more  than 


2... 
4  ... 

i ".. 

6... 


Percent  of  rail  head  cross- 

sectional  area  weakened  by 

defect 


Less  than 


1M 


(i> 


(O 


But  not  less 
than 


80 
100 


If  defectry/e  rail  is  not 
replaced,  take  the  re- 
medial action  pre- 
scribed in  rrate 


(A21  or  (  E  and  H]. 

[A]  or  [E  and  H). 

HandF. 

landG. 

B. 

A. 

HandF. 

HandG. 

B. 

A. 

D. 

(A]  or  (E  and  I]. 

AorE. 

D. 

H. 


'  Break  out  in  rail  head. 


Notes 

A.  Assign  person  designated  under  §  213.7 
to  visually  supervise  each  operation  over 
defective  rail. 

A2.  Assign  person  designated  under 
§  213.7  to  make  visual  inspection.  After  a 
visual  inspection,  that  person  may  authorize 
operation  to  continue  without  continuous 
visual  supervision  at  a  maximum  of  10 
m.p.h.  for  up  to  24  hours  prior  to  another 
such  visual  inspection  or  replacement  or 
repair  of  the  rail. 

B.  Limit  operating  speed  over  defective  rail 
to  that  as  authorized  by  a  person  designated 
under  §  213.7(a).  who  has  at  least  one  year  of 
supervisory  experience  in  railroad  track 
maintenance.  The  operating  speed  cannot  be 
over  30  m.p.h.  or  the  maximum  allowable 
speed  under  $  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

C  Apply  joint  bars  bolted  only  through  the 
outermost  holes  to  defect  within  20  days  after 
it  is  determined  to  continue  the  track  in  use. 
In  the  case  of  Classes  3  through  5  track,  limit 
0]>erating  speed  over  defective  rail  to  30 
m.p.h.  until  joint  bars  are  applied;  thereafter, 
limit  speed  to  50  m.p.h.  or  the  maximum 
allowable  speed  under  §  213.9  for  the  class  of 
track  concerned,  whichever  is  lower.  When 
a  search  for  internal  rail  defects  is  conducted 
under  §  213.237,  and  defects  are  discovered 
in  Classes  3  through  5  which  require 
remedial  action  C.  the  operating  speed  shall 
be  limited  to  50  m.p.h..  or  the  maximum 
allowable  speed  under  §  213.9  for  the  class  of 
track  concerned,  whichever  is  lower,  for  a 
period  not  to  exceed  4  days.  If  the  defective 
rail  has  not  been  removed  from  the  track  or 
a  ()ermanent  repair  made  within  4  days  of  the 
discovery,  limit  operating  speed  over  the 
defective  rail  to  30  m.p.h.  until  joint  bars  are 
applied:  thereafter,  limit  speed  to  50  m.p.h 
or  the  maximum  allowable  speed  under 
§  213.9  for  the  class  of  track  concerned, 
whichever  is  lower. 

D.  Apply  joint  bars  bolted  only  through  the 
outermost  holes  to  defect  within  10  days  after 
it  is  determined  to  continue  the  track  in  use. 
In  the  case  of  Classes  3  through  5  track,  limit 


operating  speed  over  the  defective  rail  to  30 
m.p.h.  or  less  as  authorized  by  a  person 
designated  under  §  213.7(a).  who  has  at  least 
one  year  of  supervisory  experience  in 
railroad  track  maintenance,  until  joint  bars 
are  applied;  thereafter,  limit  speed  to  50 
m.p.h.  or  the  maximum  allowable  speed 
under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

E.  Apply  joint  bars  to  defect  and  bolt  in 
accordance  with  §  213.121(d)  and  (e). 

F.  Inspect  rail  90  days  after  it  is  determined 
to  continue  the  track  in  use. 

G.  Inspect  rail  30  days  atter  it  is 
determined  to  continue  the  track  in  use. 

H.  Limit  operating  speed  over  defective  rail 
to  50  m.p.h.  or  the  maximum  allowable 
speed  under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

I.  Limit  operating  speed  over  defective  rail 
to  30  m.p.h.  or  the  maximum  allowable 
speed  under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

(b)  As  used  in  this  section — 

(1)  Transverse  fissure  means  a 
progressive  crosswise  fracture  starting 
from  a  crystalline  center  or  nucleus 
inside  the  head  h-om  which  it  spreads 
outward  as  a  smooth,  bright,  or  dark, 
round  or  oval  surface  substantially  at  a 
right  angle  to  the  length  of  the  rail.  The 
distinguishing  features  of  a  transverse 
fissure  from  other  types  of  fractures  or 
defects  are  the  crystalline  center  or 
nucleus  and  the  nearly  smooth  surface 
of  the  development  which  surrounds  it. 

(2)  Compound  fissure  means  a 
progressive  fracture  originating  in  a 
horizontal  split  head  which  turns  up  or 
dovni  in  the  head  of  the  rail  as  a  smooth, 
bright,  or  dark  surface  progressing  until 
substantially  at  a  right  angle  to  the 
length  of  the  rail.  Compound  fissures 
require  examination  of  both  faces  of  the 
fracture  to  locate  the  horizontal  split 
head  from  which  they  originate. 


(3)  Horizontal  spJit  head  means  a 
horizontal  progressive  defect  originating 
inside  of  the  rail  head,  usually  one- 
quarter  inch  or  more  below  the  running 
surface  and  progressing  horizontally  in 
all  directions,  and  generally 
accompanied  by  a  flat  spot  on  the 
running  surface.  The  defect  appears  as 

a  crack  lengthwise  of  the  rail  when  it 
reaches  the  side  of  the  rail  head. 

(4)  Vertical  split  head  means  a 
vertical  split  through  or  near  the  middle 
of  the  head,  and  extending  into  or 
through  it.  A  crack  or  rust  streak  may 
show  under  the  head  close  to  the  web 
or  pieces  may  be  split  off  the  side  of  the 
head. 

(5)  Split  web  means  a  lengthwise 
crack  along  the  side  of  the  web  and 
extending  into  or  through  it. 

(6)  Piped  rail  means  a  vertical  spUt  in 
a  rail,  usually  in  the  web,  due  to  failure 
of  the  shrinkage  cavity  in  the  ingot  to 
unite  in  rolling. 

(7)  Broken  base  means  any  break  in 
the  base  of  the  rail. 

(8)  Detail  fracture  means  a  progressive 
firacture  originating  at  or  near  the 
surface  of  the  rail  head.  These  fractures 
should  not  be  confused  with  transverse 
Fissiires,  compound  fissures,  or  other 
defects  which  have  internal  origins. 
Detail  fractures  may  arise  from  shelly 
spots,  head  checks,  or  flaking. 

(9)  Engine  bum  fracture  means  a 
progressive  fracture  originating  in  spots 
where  driving  wheels  have  slipped  on 
top  of  the  rail  head.  In  developing 
downward  they  frequently  resemble  the 
compound  or  even  transverse  fissures 
with  which  they  should  not  be  confused 
or  classified. 

(10)  Ordinary  break  means  a  partial  or 
complete  break  in  which  there  is  no  sign 
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of  a  fissure,  and  in  which  none  of  the 
other  defects  described  in  this 
paragraph  (b)  are  found. 

(11)  Damaged  rail  means  any  rail 
broken  or  injured  by  wrecks,  broken, 
flat,  or  unbalanced  wheels,  slipping,  or 
similar  causes. 

(12)  Flattened  rail  means  a  short 
length  of  rail,  not  at  a  joint,  which  has 
flattened  out  across  the  width  of  the  rail 
head  to  a  depth  of  Vis  inch  or  more 
below  the  rest  of  the  rail.  Flattened  rail 
occiurences  have  no  repetitive 
regularity  and  thus  do  not  include 
corrugations,  and  have  no  apparent 
localized  cause  such  as  a  weld  or  engine 
bum.  Their  individual  length  is 
relatively  short,  as  compared  to  a 
condition  such  as  head  flow  on  the  low 
rail  of  ciuves. 


(13)  Bolt  hole  crack  means  a  crack 
across  the  web,  originating  from  a  bolt 
hole,  and  progressing  on  a  path  either 
inclined  upward  toward  the  rail  head  or 
inclined  downward  toward  the  base. 
Fully  developed  bolt  hole  cracks  may 
continue  horizontally  along  the  head/ 
web  or  base/web  fillet,  or  they  may 
progress  into  and  through  the  head  or 
base  to  separate  a  piece  of  the  rail  end 
from  the  rail.  Multiple  cracks  occurring 
in  one  rail  end  are  considered  to  be  a 
single  defect.  However,  bolt  hole  cracks 
occiuring  in  adjacent  rail  ends  within 
the  same  joint  must  be  reported  as 
separate  defects. 

(14)  Defective  weld  means  a  field  or 
plant  weld  containing  any 
discontinuities  or  pockets,  exceeding  5 
percent  of  the  rail  head  area 
individually  or  10  percent  in  the 


aggregate,  oriented  in  or  near  the 
transverse  plane,  due  to  incomplete 
penetration  of  the  weld  metal  between 
the  rail  ends,  lack  of  fusion  between 
weld  and  rail  end  metal,  entraiiunent  of 
slag  or  sand,  under-bead  or  other 
shrinkage  cracking,  or  fatigue  cracking. 
Weld  defects  may  originate  in  the  rail 
head,  web,  or  base,  and  in  some  cases, 
cracks  may  progress  from  the  defect  into 
either  or  both  adjoining  rail  ends. 

(15)  Head  and  web  separation  means 
a  progressive  fracture,  longitudinally 
separating  the  head  from  the  web  of  the 
rail  at  the  head  fillet  area. 

§  21 3. 1 1 5    Rail  end  mismatch. 

Any  mismatch  of  rails  at  joints  may 
not  be  more  than  that  prescribed  by  die 
following  table — 


Any  mismatch  of  rails  at  loints  may 
not  be  more  than  the  (oitowing— 

Class  o(  track 

On  Itie  tread  of 

the  rail  ends 

(inch) 

On  ttie  gage  side 

of  ttie  rail  ends 

finch) 

Cistftn  1  track  ^ 

Oass  2  track  ^          .„    

Class  3  track  _ „ ^.     , 

Class  4  and  5  track „ 

% 

S  213.1 19    Continuous  welded  rail  (CWR); 
gsnerai. 

Each  track  owner  with  track 
constructed  of  CWR  shall  have  in  effect 
and  comply  with  written  procedures 
which  address  the  installation, 
adjustment,  maintenance  and  inspection 
of  CWR,  and  a  training  program  for  the 
application  of  those  procedures,  which 
shall  be  submitted  to  the  Federal 
Railroad  Administration  by  December 
21,  1998.  FRA  reviews  each  plan  for 
compliance  with  the  following — 

(a)  Procedures  for  the  installation  and 
adjustment  of  CWR  which  include — 

(1)  Designation  of  a  desired  rail 
installation  temperature  range  for  the 
geographic  area  in  which  the  CWR  is 
located;  and 

(2)  De-stressing  procedures/methods 
which  address  proper  attainment  of  the 
desired  rail  installation  temperature 
range  when  adjusting  CWR. 

(b)  Rail  anchoring  or  fastening 
requirements  that  will  provide  sufficient 
restraint  to  limit  longitudinal  rail  and 
crosstie  movement  to  the  extent 
practical,  and  specifically  addressing 
CWR  rail  anchoring  or  fastening 
patterns  on  bridges,  bridge  approaches, 
and  at  other  locations  where  possible 
longitudinal  rail  and  crosstie  movement 
associated  with  normally  expected 
train-induced  forces,  is  restricted. 


(c)  Procedures  which  specifically 
address  maintaining  a  desired  rail 
installation  temperature  range  when 
cutting  CWR  including  rail  repairs,  in- 
track  welding,  and  in  conjimction  with 
adjustments  made  in  the  area  of  tight 
track,  a  track  buckle,  or  a  pull-apart. 
Rail  repair  practices  shall  take  into 
consideration  existing  rail  temperature 
so  that — 

(1)  When  rail  is  removed,  the  length 
installed  shall  be  determined  by  taking 
into  consideration  the  existing  rail 
temperature  and  the  desired  rail 
installation  temperature  range;  and 

(2)  Under  no  circumstances  should 
rail  be  added  when  the  rail  temperatiue 
is  below  that  designated  by  paragraph 
(a)(1)  of  this  section,  without  provisions 
for  later  adjustment. 

(d)  Procedures  which  address  the 
monitoring  of  CWR  in  curved  track  for 
inward  shifts  of  alinement  toward  the 
center  of  the  curve  as  a  result  of 
disturbed  track. 

(e)  Procedures  which  control  train 
speed  on  CWR  track  when — 

(1)  Kfaintenance  work,  track 
rehabihtation,  track  construction,  or  any 
other  event  occurs  which  disturbs  the 
roadbed  or  ballast  section  and  reduces 
the  lateral  or  longitudinal  resistance  of 
the  track;  and 


(2)  In  formulating  the  procedures 
under  this  paragraph  (e),  the  track 
owner  shall — 

(i)  Determine  the  sp^ed  required,  and 
the  duration  and  subsequent  removal  of 
any  speed  restriction  baised  on  the 
restoration  of  the  ballast,  along  with 
sufficient  ballast  re-consolidation  to 
stabilize  the  track  to  a  level  that  can 
accommodate  expected  train-induced 
forces.  Ballast  re-consolidation  can  be 
achieved  through  either  the  passage  of 
train  tonnage  or  mechanical 
stabilization  procedures,  or  both;  and 

(ii)  Take  into  consideration  the  type  of 
crossties  used. 

(f)  Procedures  which  prescribe  when 
physical  track  inspections  are  to  be 
performed  to  detect  buckling  prone 
conditions  in  CVfR  track.  At  a 
minimum,  these  procedures  shall 
address  inspecting  track  to  identify — 

(1)  Locations  where  tight  or  kinky  rail 
conditions  are  likely  to  occur; 

(2)  Locations  where  track  work  of  the 
nature  described  in  paragraph  (e)(1)  of 
this  section  have  recently  been 
performed;  and 

(3)  In  formulating  the  procedures 
under  this  paragraph  (f),  the  track  owner 
shall— 

(i)  Specify  the  timing  of  the 
inspection;  and 
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(ii)  Specify  the  appropriate  remedial 
actions  to  be  taken  when  buckling  prone 
conditions  are  found. 

(g)  The  track  owner  shall  have  in 
effect  a  comprehensive  training  program 
for  the  application  of  these  written  CWR 
procedures,  with  provisions  for  periodic 
re-training,  for  those  individuals 
designated  under  §  213.7  of  this  part  as 
quaUfied  to  supervise  the  installation, 
adjustment,  and  maintenance  of  CWR 
track  and  to  perform  insp>ections  of 
CWR  track. 

(h)  The  track  owner  shall  prescribe 
recordkeeping  requirements  necessary 
to  provide  an  adequate  history  of  track 
constructed  with  CWR.  At  a  minimum, 
these  records  must  include: 

(1)  Rail  temf)erature,  location  and  date 
of  CWR  installations.  This  record  shall 
be  retained  for  at  least  one  year,  and 

(2)  A  record  of  any  CWR  installation 
or  maintenance  work  that  does  not 
conform  with  the  written  procedures. 
Such  record  shall  include  the  location 
of  the  rail  and  be  maintained  until  the 
CWR  is  brought  into  conformance  with 
such  procedures. 

(i)  As  used  in  this  section — 

(1)  Adjusting/ de-stressing  means  the 
procedure  by  which  a  rail's  temperatxire 
is  re-adjusted  to  the  desired  value.  It 
typically  consists  of  cutting  the  rail  and 
removing  rail  anchoring  devices,  which 
provides  for  the  necessary  expansion 
and  contraction,  and  then  re-assembling 
the  track. 

(2)  Buckling  incident  means  the 
formation  of  a  lateral  mis-alinement 
sufficient  in  magnitude  to  constitute  a 
deviation  from  the  Class  1  requirements 
specified  in  §  213.55  of  this  part.  These 
normally  occur  when  rail  temperatures 
are  relatively  high  and  are  caused  by 
high  longitudinal  compressive  forces. 

(3)  Continuous  welded  mil  (CWR) 
means  rail  that  has  been  welded 
together  into  lengths  exceeding  400  feet. 

(4)  Desired  raU  installation 
temperature  range  means  the  rail 
temperature  range,  within  a  specific 
geographical  area,  at  which  forces  in 
CWR  should  not  cause  a  buckling 
incident  in  extreme  heat,  or  a  pull-apart 
during  extreme  cold  weather. 

(5)  Disturbed  track  means  the 
disturbance  of  the  roadbed  or  ballast 
section,  as  a  result  of  track  maintenance 
or  any  other  event,  which  reduces  the 
lateral  or  longitudinal  resistance  of  the 
track,  or  both. 

(6)  Mechanical  stabilization  means  a 
type  of  procedure  used  to  restore  track 
resistance  to  disturbed  track  following 
certain  maintenance  operations.  This 
procediue  may  incorporate  dynamic 
track  stabilizers  or  ballast  consolidators, 
which  are  units  of  work  equipment  that 
are  used  as  a  substitute  for  the 


stabilization  action  provided  by  the 
passage  of  tonnage  trains. 

(7)  Rail  anchors  means  those  devices 
which  are  attached  to  the  rail  and  bear 
against  the  side  of  the  crosstie  to  control 
longitudinal  rail  movement.  Certain 
types  of  rail  fasteners  also  act  as  rail 
anchors  and  control  longitudinal  rail 
movement  by  exerting  a  downward 
clamping  force  on  the  upper  siuface  of 
the  rail  base. 

(8)  Rail  temperature  means  the 
temperature  of  the  rail,  measured  with 
a  rail  thermometer. 

(9)  Tight/kinky  rail  means  CWR 
which  exhibits  minute  alinement 
irregularities  which  indicate  that  the  rail 
is  in  a  considerable  amount  of 
compression. 

(10)  Train-induced  forces  means  the 
vertical,  longitudinal,  and  lateral 
dynamic  forces  which  are  generated 
during  train  movement  and  which  can 
contribute  to  the  buckling  potential. 

(11)  Track  lateral  resistance  means 
the  resistance  provided  to  the  rail/ 
crosstie  structure  against  lateral 
displacement. 

(12)  Track  longitudinal  resistance 
means  the  resistance  provided  by  the 
rail  anchors/rail  fastenera  and  the 
ballast  section  to  the  rail/crosstie 
structure  against  longitudinal 
displacement. 

f  213.121    Rail  joints. 

(a)  Each  rail  joint,  insulated  joint,  and 
compromise  joint  shall  be  of  a 
structurally  sound  design  and 
dimensions  for  the  rail  on  which  it  is 
applied. 

(b)  If  a  joint  bar  on  Classes  3  through 
5  track  is  cracked,  broken,  or  because  of 
wear  allows  excessive  vertical 
movement  of  either  rail  when  all  bolts 
are  tight,  it  shall  be  replaced. 

(c)  If  a  joint  bar  is  cracked  or  broken 
between  the  middle  two  bolt  holes  it 
shall  be  replaced. 

(d)  In  the  case  of  conventional  jointed 
track,  each  rail  shall  be  bolted  with  at 
least  two  bolts  at  each  joint  in  Classes 

2  through  5  track,  and  with  at  least  one 
bolt  in  Class  1  track. 

(e)  In  the  case  of  continuous  welded 
rail  track,  each  rail  shall  be  bolted  with 
at  least  two  bolts  at  each  joint. 

(f)  Each  joint  bar  shall  be  held  in 
position  by  track  bolts  tightened  to 
allow  the  joint  bar  to  firmly  support  the 
abutting  rail  ends  and  to  allow 
longitudinal  movement  of  the  rail  in  the 
joint  to  accommodate  expansion  and 
contraction  due  to  temperature 
variations.  When  no-slip,  joint-to-rail 
contact  exists  by  design,  the 
requirements  of  this  paragraph  do  not 
apply.  Those  locations  when  over  400 
feet  in  length,  are  considered  to  be 


continuous  welded  rail  track  and  shall 
meet  all  the  requirements  for 
continuous  welded  rail  track  prescritied 
in  this  part. 

(g)  No  rail  shall  have  a  bolt  hole 
which  is  torch  cut  or  burned  in  Classes 

2  through  5  track.  For  Class  2  track,  this 
paragraph  (g)  is  applicable  September 
21,  1999. 

(h)  No  joint  bar  shall  be  reconfigured 
by  torch  cutting  in  Classes  3  through  5 
track. 

f  213.122    Torch  cut  rail. 

(a)  Except  as  a  temporary  repair  in 
emergency  situations  no  rail  having  a 
torch  cut  end  shall  be  used  in  Classes 

3  through  5  track.  When  a  rail  end  is 
torch  cut  in  emergency  situations,  train 
speed  over  that  rail  end  shall  not  exceed 
the  maximum  allowable  for  Class  2 
track.  For  existing  torch  cut  rail  ends  in 
Classes  3  through  5  track  the  following 
shall  apply — 

(1)  Within  one  year  of  September  21, 
1998,  all  torch  cut  rail  ends  in  Class  5 
track  shall  be  removed; 

(2)  Within  two  yeare  of  September  21, 
1998,  all  torch  cut  rail  ends  in  Class  4 
track  shall  be  removed;  and 

(3)  Within  one  year  of  September  21, 
1998,  all  torch  cut  rail  ends  in  Class  3 
track  over  which  regularly  scheduled 
passenger  trains  operate,  shall  be 
inventoried  by  the  track  owner. 

(b)  Following  the  expiration  of  the 
time  limits  specified  in  paragraphs 
(a)(1),  (2),  and  (3)  of  this  section,  any 
torch  cut  rail  end  not  removed  from 
Classes  4  and  5  track,  or  any  torch  cut 
rail  end  not  inventoried  in  Class  3  track 
over  which  regularly  scheduled 
passenger  trains  operate,  shall  be 
removed  within  30  days  of  discovery. 
Train  speed  over  that  rail  end  shall  not 
exceed  the  maximum  allowable  for 
Class  2  track  until  removed. 

S213.123    Tie  plates. 

(a)  In  Classes  3  through  5  track  where 
timber  crossties  are  in  use  there  shall  be 
tie  plates  under  the  running  rails  on  at 
least  eight  of  any  10  consecutive  ties. 

(b)  In  Classes  3  through  5  track  no 
metal  object  which  causes  a 
concentrated  load  by  solely  supporting 
a  rail  shall  be  allowed  between  the  base 
of  the  rail  and  the  bearing  surface  of  the 
tie  plate.  This  paragraph  (b)  is 
applicable  September  21,  1999.) 

§213.127    Rail  fastening  systems. 

Track  shall  be  fastened  by  a  system  of 
components  which  effectively  maintains 
gage  within  the  limits  prescribed  in 
§  213.53(b).  Each  component  of  each 
such  system  shall  be  evaluated  to 
determine  whether  gage  is  effectively 
being  maintained. 
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§213.133    Turnouts  and  track  crossings 
generally. 

(a)  In  turnouts  and  track  crossings,  the 
fastenings  shall  be  intact  and 
maintained  so  as  to  keep  the 
components  securely  in  place.  Also, 
each  switch,  frog,  and  guard  rail  shall  be 
kept  free  of  obstructions  that  may 
interfere  with  the  passage  of  wheels. 

(b)  Classes  3  through  5  track  shall  be 
equipped  with  rail  anchoring  through 
and  on  each  side  of  track  crossings  and 
turnouts,  to  restrain  rail  movement 
affecting  the  position  of  switch  points 
and  frogs.  For  Class  3  track,  this 
paragraph  (b)  is  applicable  September 
21,  1999.) 

(c)  Each  flangeway  at  turnouts  and 
track  crossings  shall  be  at  least  Wz 
inches  wide. 

S  213.135    Switches. 

(a)  Each  stock  rail  must  be  secxirely 
seated  in  switch  plates,  but  care  shall  be 
used  to  avoid  canting  the  rail  by 
overtightening  the  rail  braces. 

(b)  Each  swatch  point  shall  St  its  stock 
rail  properly,  with  the  switch  stand  in 
either  of  its  closed  positions  to  allow 
wheels  to  pass  the  switch  point.  Lateral 
and  vertical  movement  of  a  stock  rail  in 
the  switch  plates  or  of  a  switch  plate  on 
a  tie  shall  not  adversely  affect  the  fit  of 
the  switch  point  to  the  stock  rail. 
Broken  or  cracked  switch  point  rails 
will  be  subject  to  the  requirements  of 

§  213.113,  except  that  where  remedial 
actions  C,  D,  or  E  require  the  use  of  joint 
bars,  and  joint  bars  cannot  be  placed 
due  to  the  physical  configuration  of  the 
switch,  remedial  action  B  will  govern. 


taking  into  account  any  added  safety 
provided  by  the  presence  of  reinforcing 
bars  on  the  switdi  points. 

(c)  Each  switch  snail  be  maintained  so 
that  the  outer  edge  of  the  wheel  tread 
cannot  contact  the  gage  side  of  the  stock 
rail. 

(d)  The  heel  of  each  switch  rail  shall 
be  seciu^  and  the  bolts  in  each  heel 
shall  be  kept  tight. 

(e)  Each  switch  stand  and  connecting 
rod  shall  be  securely  fastened  and 
operable  without  excessive  lost  motion. 

(f)  Each  throw  lever  shall  be 
maintained  so  that  it  cannot  be  operated 
with  the  lock  or  keeper  in  place. 

(g)  Each  switch  position  indicator 
shall  be  clearly  visible  at  all  times. 

(h)  Unusually  chipped  or  worn  switch 
points  shall  be  repaired  or  replaced. 
Metal  flow  shall  be  removed  to  insure 
proper  closure. 

(i)  Tongue  &  Plain  Mate  switches, 
which  by  design  exceed  Class  1  and 
excepted  track  maximum  gage  limits, 
are  permitted  in  Class  1  and  excepted 
track. 

§213.137    Frogs. 

(a)  The  flangeway  depth  measured 
from  a  plane  across  the  wheel-bearing 
area  of  a  frog  on  Class  1  track  shall  not 
be  less  than  IVb  inches,  or  less  than  1*/^ 
inches  on  Classes  2  through  5  track. 

(b)  If  a  frog  point  is  chipped,  broken, 
or  worn  more  than  five-ei^ths  inch 
down  and  6  inches  back,  operating 
speed  over  the  frog  shall  not  be  more 
than  10  m.p.h.. 

(c)  If  the  tread  portion  of  a  frog  casting 
is  worn  down  more  than  three-eighths 


inch  below  the  original  contour, 
operating  speed  over  that  frog  shall  not 
be  more  than  10  m.p.h.. 

(d)  Where  frogs  are  designed  as 
flange-bearing,  flangeway  depth  may  be 
less  than  that  shown  for  Class  1  if 
operated  at  Class  1  speeds. 

§213.139    Spring  rail  frogs. 

(a)  The  outer  edge  of  a  wheel  tread 
shall  not  contact  the  gage  side  of  a 
spring  wing  rail. 

(b)  The  toe  of  each  wing  rail  shall  be 
sohdly  tamped  and  fully  and  tightly 
bolted. 

(c)  Each  frog  writh  a  bolt  hole  defect 
or  head-web  separation  shall  be 
replaced. 

(d)  Each  spring  shall  have 
compression  sufficient  to  hold  the  wing 
rail  against  the  point  rail. 

(e)  The  clearance  between  the 
holddowrn  housing  and  the  horn  shall 
not  be  more  than  one-fourth  of  an  inch. 

§213.141    Self-guarded  frogs. 

(a)  The  raised  guard  on  a  self-guarded 
frog  shall  not  be  worn  more  than  three- 
eighths  of  an  inch. 

(b)  If  repairs  are  made  to  a  self- 
guarded  frog  without  removing  it  from 
service,  the  guarding  face  shall  be 
restored  before  rebuilding  the  point. 

§  213.143    Frog  guard  rails  and  guard 
faces;  gage. 

The  guard  check  and  guard  face  gages 
in  frogs  shall  be  within  the  limits 
prescribed  in  the  following  table — 


Class  of  track 

Guard  check  gage 

The  d»starx»  t>etween  the  gage  line  of  a  frog  to  the  guard 

line '  of  rts  guard  rail  or  guarding  face,  rr>easured  across 

the  track  at  nght  angles  to  the  gage  line  ^,  may  not  t>e  less 

than— 

Guard  face  gage 
The  distance  between 
guard  lines  ' ,  meas- 
ured across  the  track 
at  rtght  angles  to  the 
gage  line  f  may  not 

be  morettian— 

Class  1  track „ „ 

4'6%"  

4'  5V4" 

Class  2  track 

4'6V4''  _. 

4'  5'A" 

Class  3  and  4  track  .... 

Class  5  track  .„ 

46%" 

A'&W 

4'  S'A" 
4' 5" 

^  A  line  atong  that  side  of  the  flangeway  which  is  neeirer  to  ttie  center  of  the  track  and  at  the  same  elevation  as  the  gage  line. 
2  A  line  %  inch  t)elow  the  top  of  the  center  line  of  the  head  of  the  running  rail,  or  corresponding  location  of  the  tread  portion  of  ttie  track  struc- 
ture. 
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Subpart  E— Track  Appliances  and 
Track-Related  Devices 

§213^1     Scope 

This  subpart  prescribes  minimum 
requirements  for  certain  track 
appliances  amd  track-related  devices. 

§213.205    Derails. 

(a)  Each  derail  shall  be  clearly  visible. 

(b)  When  in  a  locked  position,  a  derail 
shall  be  free  of  lost  motion  which  would 
prevent  it  from  performing  its  intended 
function. 

(c)  Each  derail  shall  be  maintained  to 
function  as  intended. 

(d)  Each  derail  shall  be  properly 
installed  for  the  rail  to  which  it  is 
applied.  (This  paragraph  (d)  is 
applicable  September  21,  1999.) 

Subpart  F — Inspection 

§213.231    Scope. 

This  subpart  prescribes  requirements 
for  the  frequency  and  manner  of 
inspecting  track  to  detect  deviations 
from  the  standards  prescribed  in  this 
part. 


§213.233    Track  inspwrtions. 

(a)  All  track  shall  be  inspected  in 
accordance  with  the  schedule 
prescribed  in  paragraph  (c)  of  this 
section  by  a  person  designated  under 
§213.7. 

(b)  Each  inspection  shall  be  made  on 
foot  or  by  riding  over  the  track  in  a 
vehicle  at  a  speed  that  allows  the  person 
making  the  inspection  to  visually 
inspect  the  track  structiire  for 
compUance  with  this  part.  However, 
mechanical,  electrical,  and  other  track 
inspection  devices  may  be  used  to 
supplement  visual  inspection.  If  a 
vehicle  is  iised  for  visual  inspection,  the 
speed  of  the  vehicle  may  not  be  more 
than  5  miles  per  hour  when  passing 
over  track  crossings  and  turnouts, 
otherwise,  the  inspection  vehicle  speed 
shall  be  at  the  sole  discretion  of  the 

~  inspector,  based  on  track  conditions  and 
inspection  requirements.  When  riding 
over  the  track  in  a  vehicle,  the 
inspection  will  be  subject  to  the 
following  conditions — 

(1)  One  inspector  in  a  vehicle  may 
inspect  up  to  two  tracks  at  one  time 
provided  that  the  inspector's  visibility 
remains  unobstructed  by  any  cause  and 


that  the  second  track  is  not  centered 
more  than  30  feet  from  the  track  upon 
which  the  inspector  is  riding; 

(2)  Two  inspectors  in  one  vehicle  may 
inspect  up  to  four  tracks  at  a  time 
provided  that  the  inspectors'  visibility 
remains  unobstructed  by  any  cause  and 
that  each  track  being  inspected  is 
centered  within  39  feet  from  the  track 
upon  which  the  mspectors  are  riding; 

(3)  Each  main  track  is  actually 
traversed  by  the  vehicle  or  inspected  on 
foot  at  least  once  every  two  weeks,  and 
each  siding  is  actually  traversed  by  the 
vehicle  or  inspected  on  foot  at  least 
once  every  month.  On  high  density 
commuter  railroad  Unes  where  track 
time  does  not  permit  an  on  track  vehicle 
inspection,  and  where  track  centers  are 
15  foot  or  less,  the  requirements  of  this 
paragraph  (b)(3)  will  not  apply;  and 

(4)  Track  inspection  records  shall 
indicate  which  track(s)  are  traversed  by 
the  vehicle  or  inspected  on  foot  as 
outlined  in  paragraph  (b)(3)  of  this 
section. 

(c)  Each  track  inspection  shall  be 
made  in  accordance  with  the  following 
schedule — 


Qass  of  track 


Type  o(  track 


Required  frequency 


Excepted  track  and  Class  1 .  2,  and 
3  track. 


Excepted  track  and  Class  1 .  2.  and 
3  track. 


Main  track  and  skjings 


Otfier  than  main  track  and  skfings 


Weekly  witfi  at  least  3  calendar  days  interval  between  inspections,  or 
before  use,  if  the  track  is  used  less  than  once  a  week,  or  twice 
weekly  with  at  least  1  calendar  day  interval  between  inspections,  if 
the  track  carries  passenger  trains  or  more  than  10  mtllkwi  gross 
tons  of  traffic  during  ttie  preceding  calendar  year. 

Monthly  with  at  least  20  calendar  days  interval  between  Inspections. 
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Class  o(  track 


Class  4  and  5  track 


Type  of  track 


Required  frequerxry 


Twice  weeWy  with  at  least  1  calendar  day  interval  between  inspec- 
tions. 


(d)  If  the  person  making  the 
inspection  finds  a  deviation  from  the 
requirements  of  this  part,  the  inspector 
shall  immediately  initiate  remedial 
action. 

Note  to  §  213.233:  Except  as  provided  in 
paragraph  (b)  of  this  section,  no  part  of  this 
section  will  in  any  way  be  construed  to  limit 
the  insf)ector's  discretion  as  it  involves 
inspection  sp>eed  and  sight  distance. 

§  21 3.235    Inspection  of  switches,  track 
crossings,  and  lift  rail  assemblies  or  other 
transition  devices  on  moveable  tMidges. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  switch,  turnout, 
track  crossing,  and  moveable  bridge  lift 
rail  assembly  or  other  transition  device 
shall  be  inspected  on  foot  at  least 
monthly. 

(b)  Each  switch  in  Classes  3  through 
5  track  that  is  held  in  position  only  by 
the  operating  mechanism  and  one 
connecting  rod  shall  be  operated  to  all 
of  its  positions  during  one  inspection  in 
every  3  month  period. 

(c)  In  the  case  of  track  that  is  used  less 
than  once  a  month,  each  switch, 
tiuTiout,  track  crossing,  and  moveable 
bridge  Ufl  rail  assembly  or  other 
transition  device  shall  be  inspected  on 
foot  before  it  is  used. 

§  213.237    Inspection  of  rail. 

(a)  In  addition  to  the  track  inspections 
required  by  §  213.233,  a  continuous 
search  for  internal  defects  shall  be  made 
of  all  rail  in  Classes  4  through  5  track, 
and  Class  3  track  over  which  passenger 
trains  operate,  at  least  once  every  40 
million  gross  tons  (mgt)  or  once  a  year, 
whichever  interval  is  shorter.  On  Class 

3  track  over  which  passenger  trains  do 
not  operate  such  a  search  shall  be  made 
at  least  once  every  30  mgt  or  once  a 
year,  whichever  interval  is  longer.  (This 
paragraph  (a)  is  applicable  January  1, 
1999. 

(b)  Inspection  equipment  shall  be 
capable  of  detecting  defects  between 
joint  bars,  in  the  area  enclosed  by  joint 
bars. 

(c)  Each  defective  rail  shall  be  marked 
with  a  highly  visible  marking  on  both 
sides  of  the  web  and  base. 

(d)  If  the  person  assigned  to  op>erate 
the  rail  defect  detection  equipment 
being  used  determines  that,  due  to  rail 
surface  conditions,  a  valid  search  for 
internal  defects  could  not  be  made  over 
a  particular  length  of  track,  the  test  on 
that  particular  length  of  track  caiuiot  be 
considered  as  a  search  for  internal 


defects  under  paragraph  (a)  of  this 
section.  (This  paragraph  (d)  is  not 
retroactive  to  tests  performed  prior  to 
September  21,  1998. 

(e)  If  a  valid  search  for  internal  defects 
cannot  be  conducted  for  reasons 
described  in  pcu-agraph  (d)  of  this 
section,  the  track  owner  shall,  before  the 
expiration  of  time  or  tonnage  limits — 

(1)  Conduct  a  valid  search  for  internal 
defects; 

(2)  Reduce  operating  speed  to  a 
maximum  of  25  miles  per  hour  until 
such  time  as  a  valid  search  for  internal 
defects  can  be  made;  or 

(3)  Remove  the  rail  from  service. 

§213.239    Special  Inspections. 

In  the  event  of  fire,  flood,  severe 
storm,  or  other  occurrence  which  might 
have  damaged  track  structure,  a  special 
inspection  shall  be  made  of  the  track 
involved  as  soon  as  possible  after  the 
occurrence  and,  if  possible,  before  the 
operation  of  any  train  over  that  track. 

§213.241    Inspection  records. 

(a)  Each  owner  of  track  to  which  this 
part  appUes  shall  keep  a  record  of  each 
inspection  required  to  be  performed  on 
that  track  under  this  subpart. 

(b)  Each  record  of  an  inspection  under 
§§  213.4,  213.233,  and  213.235  shall  be 
prepared  on  the  day  the  inspection  is 
made  and  signed  by  the  person  making 
the  inspection.  Records  shall  specify  the 
track  inspected,  date  of  inspection, 
location  and  nature  of  any  deviation 
from  the  requirements  of  this  part,  and 
the  remedial  action  taken  by  the  person 
making  the  inspection.  The  owner  shall 
designate  the  location(s)  where  each 
original  record  shall  be  maintained  for 
at  least  one  year  after  the  inspection 
covered  by  the  record.  The  owrner  shall 
also  designate  one  location,  within  100 
miles  of  each  state  in  which  they 
conduct  operations,  where  copies  of 
records  which  apply  to  those  operations 
are  either  maintained  or  can  be  viewed 
followring  10  days  notice  by  the  Federal 
Railroad  Administration. 

(c)  Rail  inspection  records  shall 
specify  the  date  of  inspection,  the 
location  and  nature  of  any  internal 
defects  found,  the  remedial  action  taken 
and  the  date  thereof,  and  the  location  of 
any  intervals  of  track  not  tested  per 

§  213.237(d).  The  owner  shall  retain  a 
rail  inspection  record  for  at  least  two 
years  after  the  inspection  and  for  one 
year  after  remedial  action  is  taken. 


(d)  Each  owner  required  to  keep 
inspection  records  under  this  section 
shall  make  those  records  available  for 
inspection  and  copying  by  the  Federal 
Railroad  Administration. 

(e)  For  purposes  of  compUance  with 
the  requirements  of  this  section,  an 
owner  of  track  may  maintain  and 
transfer  records  through  electronic 
transmission,  storage,  and  retrieval 
provided  that — 

(1)  The  electronic  system  be  designed 
so  that  the  integrity  of  each  record  is 
maintained  through  appropriate  levels 
of  security  such  as  recognition  of  an 
electronic  signature,  or  other  means, 
which  uniquely  identify  the  initiating 
person  as  the  author  of  that  record.  No 
two  persons  shall  have  the  same 
electronic  identity; 

(2)  The  electronic  storage  of  each 
record  shall  be  initiated  by  the  person 
making  the  inspection  within  24  hours 
following  the  completion  of  that 
inspection; 

(3)  The  electronic  system  shall  ensiue 
that  each  record  cannot  be  modified  in 
any  way,  or  replaced,  once  the  record  is 
transmitted  and  stored: 

(4)  Any  amendment  to  a  record  shall 
be  electronically  stored  apart  from  the 
record  which  it  amends.  Each 
amendment  to  a  record  shall  be 
uniquely  identified  as  to  the  person 
making  the  amendment; 

(5)  Tne  electronic  system  shall 
provide  for  the  maintenance  of 
inspection  records  as  originally 
submitted  without  corruption  or  loss  of 
data; 

(6)  Paper  copies  of  electronic  records 
and  amendments  to  those  records,  that 
may  be  necessary  to  document 
comphance  with  this  part  shall  be  made 
available  for  inspection  and  copying  by 
the  Federal  Railroad  Administration  at 
the  locations  specified  in  paragraph  (b) 
of  this  section;  and 

(7)  Track  inspection  records  shall  be 
kept  available  to  persons  who 
performed  the  inspections  and  to 
persons  performing  subsequent 
inspections. 

Subpart  G — Train  Operations  at  Track 
Classes  6  and  Higher 

§  21 3.301    Scope  of  subpart 

This  subpart  applies  to  all  track  used 
for  the  operation  of  trains  at  a  speed 
greater  than  90  m.p.h.  for  passenger 
equipment  and  greater  than  80  m.p.h. 
for  fireight  equipment. 
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§  21 3.303    Responsibility  for  compliancs. 

(a)  Any  owner  of  track  to  which  this 
subpart  applies  who  knows  or  has 
notice  that  the  track  does  not  comply 
with  the  requirements  of  this  subpart, 
shall— 

(1)  Bring  the  track  into  compliance:  or 

(2)  Halt  operations  over  that  track. 

(b)  If  an  owner  of  track  to  which  this 
subpart  appUes  assigns  responsibihty 
for  the  track  to  another  person  (by  lease 
or  otherwise),  notification  of  the 
assignment  shall  be  provided  to  the 
appropriate  FRA  Regional  Office  at  least 
30  days  in  advance  of  the  assignment. 
The  notification  may  be  made  by  any 
party  to  that  assignment,  but  shall  be  in 
writing  and  include  the  following — 

(1)  The  name  and  address  of  the  track 
owner; 

(2)  The  name  and  address  of  the 
person  to  whom  responsibility  is 
assigned  (assignee); 

(3)  A  statement  of  the  exact 
relationship  between  the  track  owner 
and  the  assignee: 

(4)  A  precise  identification  of  the 
track: 

(5)  A  statement  as  to  the  competence 
and  ability  of  the  assignee  to  carry  out 
the  duUes  of  the  track  owner  under  this 
subpart; 

(6)  A  statement  signed  by  the  assignee 
acknowledging  the  assi(',nment  to  that 
person  of  responsibility  for  purposes  of 
compliance  with  this  subpart. 

(c)  The  Administrator  may  hold  the 
track  owner  or  the  assignee  or  both 
responsible  for  compliance  with  this 
subpart  and  subject  to  the  penalties 
under  §213.15. 

(d)  When  any  person,  including  a 
contractor  for  a  railroad  or  track  owner, 
performs  any  function  required  by  this 
part,  that  person  is  required  to  perform 
that  function  in  accordance  with  this 
part. 

§213.305     Designation  of  qualified 
indivlduais;  general  qualifications. 

Each  track  owner  to  which  this 
subpart  appUes  shall  designate  qualified 
individuals  responsible  for  the 
maintenance  and  inspection  of  track  in 
compliance  with  the  safety 
requirements  prescribed  in  this  subpart. 
Each  individual,  including  a  contractor 
or  an  employee  of  a  contractor  who  is 
not  a  railroad  employee,  designated  to: 

(a)  Supervise  restorations  and 
renewals  of  track  shall  meet  the 
following  minimum  requirements: 

(1)  At  least; 

(i)  Five  years  of  responsible 
supervisory  experience  in  railroad  track 
maintenance  in  track  Class  4  or  higher 
and  the  successful  completion  of  a 
course  offered  by  the  employer  or  by  a 
college  level  engineering  program. 


supplemented  by  special  on  the  job 
training  emphasizing  the  techniques  to 
be  employed  in  the  supervision, 
restoration,  and  renewal  of  high  speed 
track:  or 

(ii)  A  combination  of  at  least  one  year 
of  responsible  supervisory  experience  in 
track  maintenance  in  Class  4  or  higher 
and  the  successful  completion  of  a 
minimum  of  80  hours  of  speciahzed 
training  in  the  maintenance  of  high 
speed  track  provided  by  the  employer  or 
by  a  college  level  engineering  program, 
supplemented  by  special  on  the  job 
training  provided  by  the  employer  with 
emphasis  on  the  maintenance  of  high 
speed  track:  or 

(iii)  A  combination  of  at  least  two 
years  of  experience  in  track 
maintenance  in  track  Class  4  or  higher 
and  the  successful  completion  of  a 
minimum  of  120  hours  of  sj)ecialized 
training  in  the  maintenance  of  high 
speed  track  provided  by  the  employer  or 
by  a  college  level  engineering  program 
supplemented  by  special  on  the  job 
training  provided  by  the  employer  with 
emphasis  on  the  maintenance  of  high 
speed  track. 

(2)  Demonstrate  to  the  track  owner 
that  the  individual: 

(i)  Knows  and  understands  the 
requirements  of  this  subpart; 

(ii)  Can  detect  deviations  from  those 
reqvdrements;  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(3)  Be  authorized  in  writing  by  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  of 
this  subpart  and  successful  completion 
of  a  recorded  examination  on  this 
subpart  as  part  of  the  qualification 
process. 

(b)  Inspect  track  for  defects  shall  meet 
the  following  minimum  qualifications: 

(1)  At  least: 

(i)  Five  years  of  responsible 
experience  inspecting  track  in  Class  4  or 
above  and  the  successful  completion  of 
a  course  offered  by  the  employer  or  by 
a  college  level  engineering  program, 
supplemented  by  special  on  the  job 
training  emphasizing  the  techniques  to 
be  employed  in  the  inspection  of  high 
speed  track:  or 

(ii)  A  combination  of  at  least  one  year 
of  responsible  experience  in  track 
inspection  in  Class  4  or  above  and  the 
successful  completion  of  a  minimum  of 
80  hours  of  sp>ecialized  training  in  the 
inspection  of  high  speed  track  provided 
by  the  employer  or  by  a  college  level 
engineering  program,  supplemented  by 
special  on  the  job  training  provided  by 
the  employer  with  emphasis  on  the 
inspection  of  high  speed  track. 


(iii)  A  combination  of  at  least  two 
years  of  experience  in  track 
maintenance  in  Class  4  or  above  and  the 
successful  completion  of  a  minimum  of 
120  hours  of  specialized  training  in  the 
inspection  of  high  speed  track  provided 
by  the  employer  or  from  a  college  level 
engineering  program,  supplemented  by 
special  on  the  job  training  provided  by 
the  employer  with  emphasis  on  the 
inspection  of  high  speed  track. 

(2)  Demonstrate  to  the  track  owner 
that  the  individual: 

(i)  Knows  and  understands  the 
requirements  of  this  subpart; 

(ii)  Can  detect  deviations  from  those 
requirements:  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(3)  Be  authorized  in  writing  by  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  in 
this  subpart  and  Guccessful  completion 
of  a  recorded  examination  on  this 
subpart  as  part  of  the  qualification 
process. 

(c)  Individuals  designated  under 
paragraphs  (a)  or  (b)  of  this  section  that 
inspect  continuous  welded  rail  (CWR) 
track  or  supervise  the  Installation, 
adjustment,  and  maintenance  of  CWR  in 
accordance  with  the  written  procedures 
estabUshed  by  the  track  owner  shall 
have: 

(1)  Current  qualifications  under  either 
paragraph  (a)  or  (b)  of  this  section; 

(2)  Successfully  completed  a  training 
course  of  at  least  eight  hours  duration 
specifically  developed  for  the 
application  of  written  CWR  procedures 
issued  by  the  track  owner;  and 

(3)  Demonstrated  to  the  track  owner 
that  the  individual: 

(i)  Knows  and  understands  the 
requirements  of  those  written  CWR 
procedures; 

(ii)  Can  detect  deviations  from  those 
requirements;  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations:  and 

(4)  Written  authorization  from  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  in 
those  procedures  and  successful 
completion  of  a  recorded  examination 
on  those  procedures  as  part  of  the 
qualification  process.  The  recorded 
examination  may  be  written,  or  it  may 
be  a  computer  file  with  the  results  of  an 
interactive  training  course. 

(d)  Persons  not  fully  qualified  to 
supervise  certain  renewals  and  inspect 
track  as  outlined  in  paragraphs  (a),  (b) 
and  (c)  of  this  section,  but  with  at  least 
one  year  of  maintenance  of  way  or 
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signal  experience,  may  pass  trains  over 
broken  rails  and  pull  aparts  provided 
that— 

(1)  The  track  owner  detennines  the 
person  to  be  qualified  and,  as  part  of 
doing  so,  trains,  examines,  and  re- 
examines the  person  periodically  within 
two  years  after  each  prior  examination 
on  the  following  topics  as  they  relate  to 
the  safe  passage  of  trains  over  broken 
rails  or  pull  aparts:  rail  defect 
identification,  crosstie  condition,  track 
surface  and  alinement,  gage  restraint, 
rail  end  mismatch,  joint  bars,  and 
maximum  distance  between  rail  ends 
over  which  trains  may  be  allowed  to 
pass.  The  sole  purpose  of  the 
examination  is  to  ascertain  the  person's 
ability  to  effectively  apply  these 
requirements  and  the  examination  may 
not  be  used  to  disqualify  the  person 
from  other  duties.  A  minimum  of  four 
hours  training  is  adequate  for  initial 
training; 

(2)  The  person  deems  it  safe,  and  train 
speeds  are  limited  to  a  maximum  of  10 
m.p.h.  over  the  broken  rail  or  pull  apart; 

(3)  The  person  shall  watch  all 
movements  over  the  broken  rail  or  pull 
apart  and  be  prepared  to  stop  the  train 
if  necessary;  and 

(4)  Person(s)  fully  qualified  under 
§  213.305  of  this  subpart  are  notified 
and  dispatched  to  the  location  as  soon 
as  practicable  for  the  purpose  of 
authorizing  movements  and  effectuating 
temporary  or  permanent  repairs. 

(e)  With  respect  to  designations  under 
paragraphs  (a),  (b),  (c)  and  (d)  of  this 
section,  each  track  owner  shall  maintain 
written  records  of: 

(1)  Each  designation  in  effect; 

(2)  The  basis  for  each  designation, 
including  but  not  limited  to: 

(i)  The  exact  nature  of  any  training 
courses  attended  and  the  dates  thereof; 

(ii)  The  manner  in  which  the  track 
owner  has  determined  a  successful 
completion  of  that  training  course, 
including  test  scores  or  other  qualifying 
results; 

(3)  Track  inspections  made  by  each 
individual  as  required  by  §  213.369. 
These  records  shall  be  made  available 
for  inspection  and  copying  by  the 
Federal  Railroad  Administration  during 
regular  business  hours. 


§213.307 

limits. 


Class  of  track:  operating  speed 


Over  track  that  meets  all  of  the 

requirements  prescribed  in  this 

subpart  for — 


Class  6  track 
Class  7  track 
Class  8  track 
Class  9  track 


The  maxi- 
mum allow- 
able operat- 
ing speed  lor 
trains '  is — 


110  m.p.h. 
125  m.p.h. 
160  m.p.h.2 
200  m.p.h. 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  §§  213.329. 
213.337(a)  and  213.345(c),  the  following 
maximum  allowable  operating  speeds 
apply: 


'  Freight  may  be  transported  at  passenger 
train  speeds  if  the  lotlowing  conditions  are 
met: 

(1)  The  vehicles  utilized  to  carry  such  fretgfit 
are  o1  equal  dynamic  performance  and  have 
been  qualified  in  accordance  with  Sections 
213.345  and  213.329(d)  of  this  subpart 

(2)  The  load  distribution  and  securement  in 
the  freight  vehicle  will  rx)t  adversely  affect  the 
dynamic  performance  of  the  vehicle  The  axle 
loading  pattern  is  uniform  and  does  not  ex- 
ceed me  passenger  locomotive  axle  loadings 
utilized  In  passenger  service  operating  at  the 
same  maximum  speed. 

(3)  No  carrier  may  accept  or  transport  a 
hazardous  matenal,  as  defined  at  49  CFR 
171.8,  except  as  provided  in  Column  9A  of  the 
Hazardous  Matenals  Table  (49  CFR  172.101) 
for  movement  In  the  same  train  as  a  pas- 
senger-carrying vehtde  or  In  Column  9B  of  the 
Table  for  movement  in  a  train  with  no  pas- 
senger-carrying vehides. 

^Operating  speeds  in  excess  of  150  m.p.h. 
are  ^horized  by  this  part  only  in  conjurKtion 
with  a  rule  of  particular  applicability  addressing 
other  safety  issues  presented  by  the  system. 

(b)  If  a  segment  of  track  does  not  meet 
all  of  the  requirements  for  its  intended 
class,  it  is  to  be  reclassified  to  the  next 
lower  class  of  track  for  which  it  does 
meet  all  of  the  requirements  of  this 
subpart.  If  a  segment  does  not  meet  all 
of  the  requirements  for  Class  6,  the 
requirements  for  Classes  1  through  5 
apply. 

$  21 3.309    Restoratton  or  renewal  of  track 
ufHJer  traffic  conditions. 

(a)  Restoration  or  renewal  of  track 
under  traffic  conditions  is  limited  to  the 
replacement  of  worn,  broken,  or  missing 
components  or  fastenings  that  do  not 
affect  the  safe  passage  of  trains. 

(b)  The  following  activities  are 
expressly  prohibited  under  traffic 
conditions: 

(1)  Any  work  that  interrupts  rail 
continuity,  e.g..  as  in  joint  bar 
replacement  or  rail  replacement; 

(2)  Any  work  that  adversely  affects 
the  lateral  or  vertical  stability  of  the 
track  with  the  exception  of  spot  tamping 
an  isolated  condition  where  not  more 
than  15  lineal  feet  of  track  are  involved 
at  any  one  time  and  the  ambient  air 
temperature  is  not  above  95  degrees 
Fahrenheit;  and 

(3)  Removal  and  replacement  of  the 
rail  fastenings  on  more  than  one  tie  at 
a  time  within  15  feet. 


§213.311     Measuring  track  not  under  load. 

When  unloaded  track  is  measured  to 
determine  compliance  with 
requirements  of  this  subpart,  evidence 
of  rail  movement,  if  any,  that  occurs 
while  the  track  is  loaded  shall  be  added 
to  the  measurements  of  the  unloaded 
track. 

§213.317    Waivers. 

(a)  Any  owner  of  track  to  which  this 
subpart  applies  may  petition  the  Federal 
Railroad  Administrator  for  a  waiver 
from  any  or  all  requirements  prescribed 
in  this  subpart. 

(b)  Each  petition  for  a  waiver  under 
this  section  shall  be  filed  in  the  manner 
and  contain  the  information  required  by 
§§211.7  and  211.9  of  this  chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  is  in  the  public  interest  and  is 
consistent  with  railroad  safety,  the 
Administrator  may  grant  the  waiver 
subject  to  any  conditions  the 
Administrator  deems  necessary.  Where 
a  waiver  is  granted,  the  Administrator 
publishes  a  notice  containing  the 
reasons  for  granting  the  waiver. 

§213.319    Drairtage. 

Each  drainage  or  other  water  carrying 
facility  under  or  immediately  adjacent 
to  the  roadbed  shall  be  maintained  and 
kept  free  of  obstruction,  to 
accommodate  expected  water  flow  for 
the  area  concerned. 

§213.321    Vegetation. 

Vegetation  on  railroad  property  which 
is  on  or  immediately  adjacent  to 
roadbed  shall  be  controlled  so  that  it 
does  not  — 

(a)  Become  a  fire  hazard  to  track- 
carrying  structures; 

(b)  Obstruct  visibility  of  railroad  signs 
and  signals: 

(1)  Along  the  right  of  way,  and 

(2)  At  highway-rail  crossings; 

(c)  Interfere  with  railroad  employees 
performing  normal  trackside  duties; 

(d)  Prevent  proper  functioning  of 
signal  and  communication  lines;  or 

(e)  Prevent  railroad  employees  from 
visually  inspecting  moving  equipment 
from  their  normal  duty  stations. 

§213.323    Track  gage. 

(a)  Gage  is  measured  between  the 
heads  of  the  rails  at  right-angles  to  the 
rails  in  a  plane  five-eighths  of  an  inch 
below  the  top  of  the  rail  head. 

(b)  Gage  shall  be  within  the  limits 
prescribed  in  the  following  table: 
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Class  o< 
track 

Th«gage 
must  be 
at  least— 

But  not 

rnore 

ttian— 

•me 

ct»nge 

of 
gage 

wittiin 
31  feet 
must 
not  be 
greater 
ttian— 

6 

4-8" 

4-8" 

4-8" 

4«V4"  .... 

4'9V4"  .... 
4'9V4"  .... 
4'9V4"  .... 
4'9V4"  .... 

W 

7 

W 

8 

W 

9 

W 

$213327    Allnement. 

(a)  Uniformity  at  any  point  along  the 
track  is  established  by  averaging  the 
measured  mid-chord  offset  values  for 
nine  consecutive  points  centered 
around  that  point  and  which  are  spaced 
according  to  the  following  table: 


(b)  For  a  single  deviation,  alinement 
may  not  deviate  from  uniformity  more 
than  the  amount  prescribed  in  the 
following  table: 


CNxdlengtti 

Spacing 

31'                           

7'9" 

62*          , 

IS-S" 

124'     

31-0" 

Ctass  of  track 


6 
7 
8 
9 


Ttie  deviation 

from  unitofmity 

of  the  mid- 

ctxxd  offset 

for  a  31 -foot 

chord  may  not 

be  more 

than— 

(inches) 


'A 
'A 
'A 
'A 


The  deviation 
from  uniformity 
of  the  mid- 
chord  offset 
for  a  62-loot 
cfKxd  may  not 
tM  more 
than — 
(inches) 


V4 

'A 
'A 
'A 


The  deviatKXi 
from  unrtormrty 
of  the  mid- 
chord  offset 
for  a  124-loot 
CfXKd  may  not 
be  more 
ttian— 
(inches) 


V/2 

V/* 

¥4 
V4 


(c)  For  three  or  more  non-overlapping  deviations  from  uniformity  in  track  alinement  occurring  within  a  distance 
equal  to  five  times  the  specified  chord  length,  each  of  which  exceeds  the  limits  in  the  following  table,  each  owiier 
of  the  track  to  which  this  subpart  applies  shall  maintain  the  alinement^f  the  track  within  the  limits  prescribed  for 
each  deviation: 


Class  of  track 


6 
7 
8 
9 


The  deviation 
from  uniformity 
of  the  mid- 
chord  offset 
tor  a  31-foot 
chord  may  not 
be  more 
than — 
(inches) 


The  deviatkxi 

from  uniformity 

of  the  mkl- 

chord  offset 

for  a  62-)oot 

chord  may  not 

be  more 

ttian — 

(inches) 


'/fe 


The  deviation 
from  uniformity 
of  the  mid- 
chord  offset 
for  a  124-foot 
chord  may  not 
be  more 
than — 
(inches) 


1 

'A 
'A 


be  more  than   7   inches.  The  outside  rail 


S  21 3.329    Curves,  elevation  and  speed  limitations. 

(a)  The   maximum   crosslevel   on   the  outside  rail   of  a  curve  may  not 
of  a  curve  may  not  be  more  than  V2  inch  lower  than  the  inside  rail. 

(b)  (1)  The  maximum  allowable  operating  speed  for  each  curve  is  determined  by  the  following  formula: 


mix 


0.0007D 


Where— 
V 


;  =  Maximum  allowable  operating 
speed  (miles  per  hour). 
E,  =  Actual  elevation  of  the  outside  rail 
(inches)*. 


*  Actual  elevation  for  each  155  fool  track  segment 
in  the  body  of  the  curve  is  determined  by  averaging 
the  elevation  for  10  points  through  the  segment  at 
15.5  foot  spacing.  If  the  curve  length  is  less  than 
155  feet,  average  the  points  through  the  full  length 
of  the  body  of  the  curve.  If  E«  exceeds  4  inches,  the 
Vmax  formula  applies  to  the  spirals  on  both  ends 
of  the  curve. 


D  =  Degree  of  curvature  (degrees) '. 
3  =  3  inches  of  unbalance. 

(2)  Appendix  A  includes  tables 
showing  maximum  allowable  operating 
speeds  computed  in  accordance  with 
this  formula  for  various  elevations  and 
degrees  of  curvature  for  track  speeds 
greater  than  90  m.p.h. 

(c)  For  rolling  stock  meeting  the 
requirements  specified  in  paragraph  (d) 
of  this  section,  the  maximum  operating 
speed  for  each  curve  may  be  determined 
by  the  following  formula: 


'  Degree  of  curvature  is  determined  by  averaging 
the  degree  of  curvature  over  the  same  track  segment 
as  the  elevation. 


=  El 

"V  0.000' 


3_ 
0007D 


Where — 

Vmi»  =  Maximum  allowable  operating 

speed  (miles  per  hour). 
E,  =  Actual  elevation  of  the  outside  rail 

(inches)*. 
D  =  Degree  of  curvature  (degrees) '. 
Eu  =  Unbalanced  elevation  (inches). 

(d)  Qualified  equipment  may  be 
operated  at  curving  speeds  determined 
by  the  formula  in  paragraph  (c)  of  this 
section,  provided  each  specific  class  of 
equipment  is  approved  for  operation  by 
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the  Federal  Railroad  Administration  and 
the  railroad  demonstrates  that — 

(1)  When  positioned  on  a  track  with 
uniform  superelevation,  E„  reflecting 
the  intended  target  cant  deficiency,  £«, 
no  wheel  of  the  equipment  unloads  to 
a  value  of  60  percent  or  less  of  its  static 
value  on  perfectly  level  track  and,  for 
passenger-carrying  equipment,  the  roll 
angle  between  the  floor  of  the  vehicle 
and  the  horizontal  does  not  exceed  5.7 
decrees. 

(2)  When  positioned  on  a  track  with 
a  uniform  7-inch  superelevation,  no 
wheel  unloads  to  a  value  less  than  60% 
of  its  static  value  on  perfectly  level  track 
and,  for  passenger-carrying  equipment, 
the  angle,  measured  about  the  roll  axis, 
between  the  floor  of  the  vehicle  and  the 
horizontal  does  not  exceed  8.6  degrees. 

(e)  The  track  ov>rner  shall  notify  the 
Federal  Railroad  Administrator  no  less 


than  thirty  calendar  days  prior  to  any 
proposed  implementation  of  the  higher 
curving  speeds  allowed  when  the  "E„" 
term,  above,  will  exceed  three  inches. 
This  notification  shall  be  in  writing  and 
shall  contain,  at  a  minimiun,  the 
following  information: 

(1)  A  complete  description  of  the  class 
of  equipment  involved,  including 
schematic  diagrams  of  the  suspension 
system  and  the  location  of  the  center  of 
gravity  above  top  of  rail; 

(2)  A  complete  description  of  the  test 
procedure  *  and  instrumentation  used  to 
qualify  the  equipment  and  the 
maximum  values  for  wheel  unloading 
and  roll  angles  which  were  observed 
during  testing; 

(3)  Procedures  or  standards  in  effect 
which  relate  to  the  maintenance  of  the 
suspension  system  for  the  particular 
class  of  equipment; 


(4)  Identification  of  line  segment  on 
which  the  higher  curving  speeds  are 
proposed  to  be  implemented. 

(f)  A  track  owner,  or  an  operator  of  a 
passenger  or  commuter  service,  who 
provides  passenger  or  commuter  service 
over  trackage  of  more  than  one  track 
owmer  with  the  same  class  of 
equipment,  may  provide  written 
notification  to  the  Federal  Railroad 
Administrator  with  the  written  consent 
of  the  other  affected  track  owners. 

1 21 3.331    Track  surface. 

(a)  For  a  single  deviation  in  track 
surface,  each  owner  of  the  track  to 
which  this  subpart  apphes  shall 
maintain  the  surface  of  its  track  within 
the  Umits  prescribed  in  the  following 
table: 


1 

Track  surface 

Class  of  trade 

6  finches) 

7  (inches) 

8  (inches) 

9  0nches) 

The  deviation  from  uniform '  profile  on  either  rail  at  the  rmdordinate  of  a  31 -foot  chord  may  not 
t)e  nKxe  than 

1 

1 

1% 

1 
1 

1 

Vh 

'A 
1% 

The  deviation  from  uniform  profile  on  eittw  rail  at  the  midordinate  of  a  62-foot  chord  may  not  be 
more  than  

The  deviation  from  uniform  profile  on  either  rail  at  the  midordinate  of  a  1244oot  chord  may  nA 
be  more  than 

The  deference  tn  crosstevei  between  any  two  points  teas  than  62  feet  apart  may  not  be  more 
thana „ 

'  Uniformity  for  profile  is  established  by  placing  the  mi<%x)int  of  the  specified  chord  at  the  point  of  maximum  measurement 
2  However,  to  control  harmonics  on  jointed  track  with  stag9ered  joints,  the  crosslevel  differences  shall  not  exceed  1  'U  inches  in  all  of  six  corv 
secutTve  pairs  of  joints,  as  created  t)y  7  joints.  Track  with  )oints  staogered  less  than  10  feet  shall  not  be  considered  as  having  staggered  joints 
JowTts  within  the  7  low  joints  outside  of  the  regular  joint  spaang  shall  not  be  considered  as  joints  for  purposes  of  this  footnote. 

(b)  For  three  or  more  non-overlapping  deviations  in  track  siuiace  occurring  within  a  distance  equal  to  five  times 
the  specified  chord  length,  each  of  which  exceeds  the  Umits  in  the  following  table,  each  owner  of  the  track  to  which 
this  subpart  appUes  shall  maintain  the  surface  of  the  track  within  the  limits  prescribed  for  each  deviation: 


Track  surface 

Class  of  track 

6(inchas) 

7  0nches) 

8  Cinches) 

9  (inches) 

The  deviatKxi  from  uniform  profile  on  either  rail  at  the  midortSnate  of  a  31-fool  chord  may  not  be 
nrxxe  than „ 

y4 

V4 
1V4 

1 

'A 

The  devtatkxi  from  uniform  profile  on  either  rail  at  the  midordinate  of  a  62-fool  chord  may  not  be 
more  than 

The  deviation  from  uniform  profile  on  either  rail «  the  midordinate  of  a  124-foot  chord  may  not 
be  more  than 

%  21 3.333    Automated  vehicle  Inspection 
systems. 

(a)  For  track  Class  7,  a  qualifying 
Track  Geometry  Measurement  System 
(TGMS)  vehicle  shall  be  operated  at 
least  twice  within  120  calendar  days 
with  not  less  than  30  days  between 
inspections.  For  track  Classes  8  and  9, 
it  shall  be  operated  at  least  twice  within 
60  days  with  not  less  than  15  days 
between  inspections. 


*The  test  procadura  may  be  conducted  in  a  test 
facility  whereby  all  wheals  on  one  side  (right  or 


(b)  A  qualifying  TGMS  shall  meet  or 
exceed  minimum  design  requirements 
which  specify  that — 

(1)  Track  geometry  measurements 
shall  be  taken  no  more  than  3  feet  away 
from  the  contact  point  of  wheels 
carrying  a  vertical  load  of  no  less  than 
10,000  pounds  per  wheel; 

(2)  Track  geometry  measiu^ments 
shall  be  taken  and  recorded  on  a 
distance-based  sampling  interval  which 
shall  not  exceed  2  feet;  and 


left)  of  the  equipment  are  raised  or  lowered  by  six 
and  then  seven  inches,  the  vertical  wheel  loads 


(3)  Calibration  procedures  and 
parameters  are  assigned  to  the  system 
which  assure  that  measured  and 
recorded  values  acctirately  represent 
track  conditions.  Track  geometry 
measurements  recorded  by  the  system 
shall  not  differ  on  repeated  runs  at  the 
same  site  at  the  same  speed  more  than 
1/8  inch. 

(c)  A  qualifying  TGMS  shall  be 
capable  of  measiuing  and  processing  the 
necessary  track  geometry  parameters,  at 
an  interval  of  no  more  than  every  2  feet, 

under  each  wheel  are  measured  and  a  level  is  used 
to  record  the  angle  through  which  the  floor  of  the 
vehicle  has  been  rotated. 
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which  enables  the  system  to  determine 
compliance  with:  §  213.323.  Track  gage; 
§  213.327.  Ahnement;  §  213.329,  Curves; 
elevation  and  speed  limitations;  and 
§  213.331.  Track  surface. 

(d)  A  qualifying  TGMS  shall  be 
capable  of  producing,  within  24  hoiu^ 
of  the  inspection,  output  reports  that  — 

(1)  Provide  a  continuous  plot,  on  a 
constant-distance  axis,  of  all  measured 
track  geometry  parameters  required  in 
paragraph  (c)  of  this  section; 

(2)  Provide  an  exception  report 
containing  a  systematic  listing  of  all 
track  geometry  conditions  which 
constitute  an  exception  to  the  class  of 
track  over  the  segment  surveyed. 

(e)  The  output  reports  required  under 
paragraph  (c)  of  this  section  shall 
contain  sufficient  location  identification 
information  which  enable  field  forces  to 
easily  locate  indicated  exceptions. 

(f)  Following  a  track  inspection 
performed  by  a  qualifying  TGMS,  the 
track  owner  shall,  within  two  days  after 
the  inspection,  field  verify  and  institute 
remedial  action  for  all  exceptions  to  the 
class  of  track. 

(g)  The  track  owner  shall  maintain  for 
a  period  of  one  year  following  an 
inspection  performed  by  a  qualifying 
TGMS,  copy  of  the  plot  and  the 
exception  printout  for  the  track  segment 
involved,  and  additional  records  which: 

(1)  Specify  the  date  the  inspection 
was  made  and  the  track  segment 
involved;  and 

(2)  Specify  the  location,  remedial 
action  taken,  and  the  date  thereof,  for  all 
listed  exceptions  to  the  class. 

(h)  For  track  Classes  8  and  9.  a 
qualifying  Gage  Restraint  Measurement 
System  (GRMS)  shall  be  operated  at 
least  once  annually  with  at  least  180 
days  between  inspections  to 
continuously  compare  loaded  track  gage 
to  unloaded  gage  under  a  known 
loading  condition.  The  lateral  capacity 
of  the  track  structure  shall  not  permit  a 


gage  widening  ratio  (GWR)  greater  than 
0.5  inches. 

(i)  A  GRMS  shall  meet  or  exceed 
minimum  design  requirements  which 
specify  that — 

(1)  Gage  restraint  shall  be  measiu«d 
between  the  heads  of  the  rail — 

(i)  At  an  interval  not  exceeding  16 
inches; 

(ii)  Under  an  applied  vertical  load  of 
no  less  than  10,000  pounds  per  rail; 
(iii)  Under  an  applied  lateral  load 
which  provides  for  lateral/ vertical  load 
ratio  of  between  0.5  and  1.25  '.  and  a 
load  severity  greater  than  3.000  pounds 
but  less  than  8,000  pounds  per  rail. 
Load  severity  is  defined  by  the 
formula — 
S  =  L  -cV 
where: 
S  =  Load  severity,  defined  as  the  lateral 

load  applied  to  the  fastener  system 

(pounds). 
L  =  Actual  lateral  load  applied 

(pounds), 
c  =  Coefficient  of  friction  between  rail/ 

tie  which  is  assigned  a  nominal 

value  of  (0.4). 
V  =  Actxial  vertical  load  applied 

(poimds). 

(2)  The  measured  gage  value  shall  be 
converted  to  a  gage  widening  ratio 
(GWR)  as  follows: 

^„^     (LTG-UTG)     ,,,^ 
GWR  =  ^ X  16.000 

Where: 

UTG=Unloaded  track  gage  measiued  by 
the  GRMS  vehicle  at  a  point  no  less 
than  10  feet  from  any  lateral  or 
vertical  load  application. 

LTC=Loaded  track  gage  measured  by  the 
GRMS  vehicle  at  the  point  of 
appUcation  of  the  lateral  load. 

L=Actual  lateral  load  applied  (pounds), 
(j)  At  least  one  vehicle  in  one  train  per 

day  operating  in  Classes  8  and  9  shall 

be  equipped  with  functioning  on-board 

truck  frame  and  carbody  accelerometers. 


Each  track  owner  shall  have  in  effect 
written  procedures  for  the  notification 
of  track  personnel  when  on-board 
accelerometers  on  trains  in  Classes  8 
and  9  indicate  a  possible  track-related 
condition. 

(k)  For  track  Classes  7  ,  8  and  9.  an 
instrumented  car  having  dynamic 
response  characteristics  that  are 
representative  of  other  equipment 
assigned  to  service  or  a  portable  device 
that  monitors  on-board  instrumentation 
on  trains  shall  be  operated  over  the 
track  at  the  revenue  speed  profile  at  a 
frequency  of  at  least  twice  within  60 
days  with  not  less  than  15  days  between 
inspections.  The  instrumented  car  or  the 
portable  device  shall  monitor  vertically 
and  laterally  oriented  accelerometers 
placed  near  the  end  of  the  vehicle  at  the 
floor  level.  In  addition,  accelerometers 
shall  be  mounted  on  the  truck  frame.  If 
the  carbody  lateral,  carbody  vertical,  or 
truck  frame  lateral  safety  limits  in  the 
following  table  of  vehicle/track 
interaction  safety  limits  are  exceeded, 
speeds  will  be  reduced  until  these  safety 
liiaiits  are  not  exceeded. 

(1)  For  track  Classes  8  and  9.  an 
instrumented  car  having  dynamic 
response  characteristics  that  are 
representative  of  other  equipment 
assigned  to  service  shall  be  operated 
over  the  track  at  the  revenue  speed 
profile  annually  with  not  less  than  180 
days  between  inspections.  The 
instrumented  car  shall  be  equipped  with 
functioning  instrumented  wheetsets  to 
measure  wheel/rail  forces  If  the  wheel/ 
rail  force  limits  in  the  following  table  of 
vehicle/track  interaction  safety  limits 
are  exceeded,  speeds  will  be  reduced 
until  these  safety  limits  are  not 
exceeded. 

(m)  The  track  owner  shall  maintain  a 
copy  of  the  most  recent  exception 
printouts  for  the  inspections  required 
imder  paragraphs  (k)  and  (1)  of  this 
section. 


UMI 


Vehicle/Track  Interaction  Safety  Limits 


Parameter 


WtMeimall  Forces^ 

Single  Wheel  VerticaJ  Load  Ratio  ... 


Single  Wheel  L/V  Ratio 


'  GRMS  equipment  using  load  combinations 
developing  L/V  ratios  which  exceed  0.8  shall  be 


Safety  lirnt 


^.1 


s  tanS— .5  1  ♦  .5tan8 


Filter/window 


sn 


sn 


Requirements 


No  wtteei  of  the  equipment  shall  be  permittee]  to 
unload  to  less  ttian  10%  of  ttie  static  vertical 
wt>ee)  toad.  The  static  verticai  wheel  load  is 
defined  as  the  load  ttiat  ttie  wheel  would  carry 
when  statKXiary  on  level  track.  The  vertical 
wheel  load  limit  shall  be  increased  by  the 
anxxjnt  of  measurement  error. 

The  ratio  o(  ttw  lateral  force  ttiat  any  wtieel  ex- 
erts on  an  individual  rail  to  the  vertical  force 
exerted  by  the  same  wheel  on  the  rail  sfiall  be 
less  than  the  safety  limit  calculated  for  the 
wheel's  flange  angle  (5). 


operated  with  caution  to  protect  against  the  risk  of 
wheel  climb  by  the  test  wheelset 
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VEHICLEyTRACK  INTERACTION  SAFETY  LIMITS 


Parameter 


Net  Axle  L/V  Ratio  ... 
Truck  Side  L/V  Ratio 


Cartxxjy  Lateral  2 


Accelerations 


Cartxjdy  Vertical  2 


Trud(  Lateral' 


Safety  limit 


^0.5 


^0.6 


i  0.5  g  peak-to-peak 


i  0.6  g  peak-to-peak 


i  0.4  g  RMS  mearv 
removed. 


Filter/window 


5tt 


5ft 


10  Hz  1  sec 
window. 


10  Hz  1  sec 
wirxtow. 


10  Hz  2  sec 
window. 


Requirements 


The  net  lateral  force  exerted  by  any  axle  on  the 
track  shall  not  exceed  50%  of  the  static  vertical 
k>ad  tfiat  the  axle  exerts  on  the  track 

The  ratk)  of  the  lateral  forces  that  ttie  wheels  on 
or>e  skje  of  any  truck  exert  on  an  indrvidual  rail 
to  the  vertical  forces  exerted  by  the  same 
wheels  on  that  rail  shall  be  less  than  0.6. 

The  peak-to-peak  acceleratKDns.  measured  as 
tf»e  algebrak;  difference  between  the  two  ex- 
trenrw  values  of  measured  acceleratkin  in  a 
one  second  time  period,  shal  not  exceed  0.5 

g 

The  peak-to-peak  accelerations,  measured  as 
ttw  alget)raK:  differerx^e  between  tfie  two  ex- 
treme values  of  measured  acceleration  m  a 
one-second  bme  perkxl,  shaN  not  exceed  0.6 

g- 

Truck  hunting*  shall  not  devekDp  betow  ttie  maxi- 
mum authorized  speed 


'  The  lateral  and  vertxal  wt>eel  forces  shall  be  measured  with  instrumented  wfieelsets  with  ttw  measurements  processed  through  a  k)w  pass 
filter  with  a  mtmmom  cut-off  frequency  of  25  Hz.  The  sample  rate  for  wheel  force  data  shall  be  at  least  250  samples/sec. 

2  Carbody  lateral  and  vertical  acceleratkxis  shall  be  measured  near  the  car  erxjs  at  the  fkxx  level. 

'  Tnjck  accelerations  m  ttie  lateral  dtrectkxi  shall  be  measured  on  ttie  truck  frame.  The  measurements  shall  t>e  processed  through  a  filter  hav- 
ing a  p>ass  tiand  ot  0  5  to  10  Hz. 

*  Tnx*  hunting  is  defined  as  a  sustained  cydic  oscillatkxi  of  ttie  tmck  whch  is  evidenced  by  lateral  acceleratkxis  in  excess  of  0.4  g  root  mean 
square  (mean-removed)  for  2  seconds. 


§213.334    Ballast;  0en«raL 

Unless  it  is  otherwise  structurally 
supported,  all  track  shall  be  supported 
by  material  which  will — 

(a)  Transmit  and  distribute  the  load  of 
the  track  and  railroad  rolling  equipment 
to  the  subgrade; 

(b)  Restrain  the  track  laterally, 
longitudinally,  and  vertically  under 
dynamic  loads  imposed  by  railroad 
rolling  equipment  and  thermal  stress 
exerted  by  the  rails; 

(c)  Provide  adequate  drainage  for  the 
track;  and 

(d)  Maintain  proper  track  crosslevel, 
surface,  and  alinement. 

§213.335    Crossties. 

(a)  Crossties  shall  be  made  of  a 
material  to  which  rail  can  be  securely 
fastened. 

fb)  Each  39  foot  segment  of  track  shall 
have — 

(1)  A  sufficient  number  of  crossties 
which  in  combination  provide  effective 
support  that  will — 

(i)  Hold  gage  within  the  limits 
prescribed  in  §  213.323(b); 

(ii]  Maintain  surface  within  the  limits 
prescribed  in  §  213.331;  and 

(iii)  Maintain  alinement  within  the 
Umits  prescribed  in  §  213.327. 

(2)  The  minimum  number  and  type  of 
crossties  specified  in  paragraph  (c)  of 
this  section  effectively  distributed  to 
support  the  entire  segment;  and 

(3)  Crossties  of  the  type  specified  in 
paragraph  (c)  of  this  section  that  are(is) 


located  at  a  joint  location  as  specified  in 
paragraph  (e)  of  this  section. 

(c)  For  non-concrete  tie  construction, 
each  39  foot  segment  of  Class  6  track 
shall  have  foiuleen  crossties;  Classes  7, 

8  and  9  shall  have  18  crossties  which 
are  not — 

(1)  Broken  through; 

(2)  Spht  or  otherwise  impaired  to  the 
extent  the  crossties  will  allow  the 
ballast  to  work  through,  or  will  not  hold 
spikes  or  rail  fasteners; 

(3)  So  deteriorated  that  the  tie  plate  or 
base  of  rail  can  move  laterally  ^/b  inch 
relative  to  the  crossties; 

(4)  Cut  by  the  tie  plate  through  more 
than  40  percent  of  a  crossties  thickness; 

(5)  Configured  with  less  than  2  rail 
holding  spikes  or  fasteners  per  tie  plate; 
or 

(6)  So  unable,  due  to  insufficient 
fastener  toeload,  to  maintain 
longitudinal  restraint  and  maintain  rail 
hold  down  and  gage. 

(d)  For  concrete  tie  construction,  each 
39  foot  segment  of  Class  6  track  shall 
have  fourteen  crossties.  Classes  7,  8  and 

9  shall  have  16  crossties  which  are 
not — 

(1)  So  deteriorated  that  the  prestress 
strands  are  ineffective  or  withdrawrn 
into  the  tie  at  one  end  and  the  tie 
exhibits  structural  cracks  in  the  rail  seat 
or  in  the  gage  of  track; 

(2)  Configiued  with  less  than  2 
fasteners  on  the  same  rail; 

(3)  So  deteriorated  in  the  vicinity  of 
the  rail  fastener  such  that  the  fastener 


assembly  may  pull  out  or  move  laterally 
more  than  Ve  inch  relative  to  the 
crosstie; 

(4)  So  deteriorated  that  the  fastener 
base  plate  or  base  of  rail  can  move 
laterally  more  than  Vs  inch  relative  to 
the  crossties; 

(5)  So  deteriorated  that  rail  seat 
abrasion  is  sufficiently  deep  so  as  to 
cause  loss  of  rail  fastener  toeload; 

(6)  Completely  broken  through;  or 

(7)  So  unable,  due  to  insufficient 
fastener  toeload,  to  maintain 
longitudinal  restraint  and  maintain  rail 
hold  down  and  gage. 

(e)  Class  6  track  shall  have  one  non- 
defective  crosstie  whose  centerline  is 
within  18  inches  of  the  rail  joint 
location  or  two  crossties  whose  center 
lines  are  within  24  inches  either  side  of 
the  rail  joint  location.  Class  7,  8,  and  9 
track  shall  have  two  non-defective  ties 
within  24  inches  each  side  of  the  rail 
joint. 

(f)  For  track  constructed  without 
crossties,  such  as  slab  track  and  track 
connected  directly  to  bridge  structural 
components,  the  track  structure  shall 
meet  the  requirements  of  paragraphs 
(b)(l)(i),  (ii),  and  (iii)  of  this  section. 

(g)  In  Classes  7,  8  and  9  there  shall  be 
at  least  three  non-defective  ties  each 
side  of  a  defective  tie. 

(h)  Where  timber  crossties  are  in  use 
there  shall  be  tie  plates  under  the 
running  rails  on  at  least  nine  of  10 
consecutive  ties. 


34048  Federal  Register / Vol.  63.  No.  119 /Monday,  June  22.  1998 /Rules  and  Regulations 


(i)  No  metal  object  which  causes  a 
concentrated  load  by  solely  supporting 
a  rail  shall  be  allowed  between  the  base 
of  the  rail  and  the  bearing  surface  of  the 
tie  plate. 


Defect 


Transverse  fissure 


Compound  fissure 


Detail  fracture  Engine  bum  fracture 
Defective  weld. 


Horizontai  split  head  Vertical  split 
head  Spfit  web  Piped  rail. 

Head  web  separation 

Bolt  hole  CTack  

Broken  base 

Ordinary  break 

Damaged  rail 

Rattened  rail  


§  21 3.337    Defective  rails. 

(a)  When  an  owner  of  track  to  which 
this  part  applies  learns,  through 
inspection  or  otherwise,  that  a  rail  in 
that  track  contains  any  of  the  defects 
listed  in  the  follov«ng  table,  a  person 
designated  under  §213.305  shall 
determine  whether  or  not  the  track  may 

Remedial  Action 


continue  in  use.  If  the  person 
determines  that  the  track  may  continue 
in  use,  operation  over  the  defective  rail 
is  not  permitted  until — 

(1)  The  rail  is  replaced;  or 

(2)  The  remedial  action  prescribed  in 
the  table  is  initiated — 


Length  of  defect  (inch) 


More  than 


1  

2  

4  

<')  

'A 

1  

VA „ 

V)  

1  

6  

Depth  >  ^/a  and 
Length  >  8 


But  not 
more  than 


2 

4 

(') 

1 

VA 

V) 
6 


Percent  of  rail  head  cross- 
sectional  area  weakened 
by  defect 


Less  tt»n 


70 
100 

70 
100 

25 
80 

100 


V) 


V) 


But  not  less 
than 


5 

70 

100 

5 

70 

100 

5 

25 

80 

100 


If  defective  rail  is  not 
replaced,  take  the  re- 
medial action  pre- 
scntjed  in  note 


B. 

A2. 

A. 

B. 

A2. 

A. 

C. 

D. 

(A21  or  (E  arid  H.) 

[A]  or  [E  and  H]. 

HandF. 

landG. 

B. 

A. 

HandF. 

HandG. 

A. 

A. 

D. 

[A]  or  (E  and  I]. 

Aof  E. 

D. 

H. 


C)  Break  out  m  rail  head. 


Notes: 

A.  Assign  {jerson  designated  under 
S  213.305  to  visually  supervise  each 
operation  over  defective  rail. 

A2.  Assign  person  designated  under 
S  213.305  to  niake  visual  inspection.  That 
person  may  authorize  operation  to  continue 
without  visual  supervision  at  a  maximum  of 
10  m.p.h.  for  up  to  24  hours  prior  to  another 
such  visual  inspection  or  replacement  or 
repair  of  the  rail. 

B.  Limit  operating  speed  over  defective  rail 
to  that  as  authorized  by  a  person  designated 
under  §  213.305(a)(l)(i)  or  (ii).  The  operating 
speed  cannot  be  over  30  m.p.h. 

C  Apply  joint  bars  bolted  only  through  the 
outermost  holes  to  defect  within  20  days  after 
it  is  determined  to  continue  the  track  in  use. 
Limit  operating  speed  over  defective  rail  to 
30  m.p.h.  until  joint  bars  are  applied; 
thereafter,  limit  speed  to  50  m.p.h.  When  a 
search  for  internal  rail  defects  is  conducted 
under  §  213.339  and  defects  are  discovered 
which  require  remedial  action  C,  the 
operating  speed  shall  be  limited  to  SO  m.p.h., 
for  a  period  not  to  exceed  4  days.  If  the 
defective  rail  has  not  been  removed  from  the 
track  or  a  permanent  repair  made  within  4 
days  of  the  discovery,  limit  operating  speed 
over  the  defective  rail  to  30  m.p.h.  until  joint 


bars  are  applied;  thereafter,  limit  speed  to  50 
m.p.h. 

D.  Apply  joint  bars  bolted  only  through  the 
outermost  holes  to  defect  within  10  days  after 
it  is  determined  to  continue  the  track  in  use. 
Limit  operating  speed  over  the  defective  rail 
to  30  m.p.h.  or  less  as  authorized  by  a  person 
designated  under  §  213.305(a)(l)(i)  or  (ii) 
until  joint  bars  are  applied;  thereafter,  limit 
speed  to  50  m.p.h. 

E.  Apply  joint  bars  to  defect  and  twit  in 
accordance  with  §  213.351(d)  and  (e). 

F.  Inspect  rail  90  days  after  it  is  determined 
to  continue  the  track  in  use. 

G.  Inspect  rail  30  days  after  it  is 
determined  to  continue  the  track  in  use. 

H.  Limit  operating  speed  over  defective  rail 
to  50  m.p.h. 

I.  Limit  operating  speed  over  defective  rail 
to  30  m.p.h. 

(b)  As  used  in  this  section — 
(1)  Transverse  fissure  means  a 
progressive  crosswise  fracture  starting 
from  a  crystalline  center  or  nucleus 
inside  the  head  from  which  it  spreads 
outward  as  a  smooth,  bright,  or  dark, 
round  or  oval  surface  substantially  at  a 
right  angle  to  the  length  of  the  rail.  The 
distinguishing  features  of  a  transverse 


fissure  from  other  types  of  fractures  or 
defects  are  the  crystalline  center  or 
nucleus  and  the  nearly  smooth  surface 
of  the  development  which  surrounds  it. 

(2)  Compound  fissure  means  a 
progressive  fracture  originating  in  a 
horizontal  split  head  which  turns  up  or 
down  in  the  head  of  the  rail  as  a  smooth, 
bright,  or  dark  surface  progressing  until 
substantially  at  a  right  angle  to  the 
length  of  the  rail.  Compound  fissures 
require  examination  of  both  faces  of  the 
fracture  to  locate  the  horizontal  split 
head  from  which  they  originate. 

(3)  Horizontal  split  head  means  a 
horizontal  progressive  defect  originating 
inside  of  the  rail  head,  usually  one- 
quarter  inch  or  more  below  the  running 
surface  and  progressing  horizontally  in 
all  directions,  and  generally 
accompanied  by  a  flat  spot  on  the 
running  surface.  The  defect  appears  as 

a  crack  lengthwise  of  the  rail  when  it 
reaches  the  side  otthe  rail  head. 

(4)  Vertical  split  head  means  a 
vertical  split  through  or  near  the  middle 
of  the  head,  and  extending  into  or 
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through  it.  A  crack  or  rust  streak  may 
show  under  the  head  close  to  the  web 
or  pieces  may  be  split  off  the  side  of  the 
head. 

(5)  Split  web  means  a  lengthwise 
crack  along  the  side  of  the  web  and 
extending  into  or  through  it. 

(6)  Piped  rail  means  a  vertical  split  in 
a  rail,  usually  in  the  web,  due  to  failure 
of  the  shrinkage  cavity  in  the  ingot  to 
unite  in  rolling. 

(7)  Broken  base  means  any  break  in 
the  base  of  the  rail. 

(8)  Detail  fracture  means  a  progressive 
fracture  originating  at  or  near  the 
surface  of  the  rail  head.  These  fractiues 
should  not  be  confused  with  transverse 
fissures,  compound  fissures,  or  other 
defects  which  have  internal  origins. 
Detail  fractures  may  arise  from  shelly 
spots,  head  checks,  or  flaking. 

(9)  Engine  bum  fracture  means  a 
progressive  fracture  originating  in  spots 
where  driving  wheels  have  slipped  on 
top  of  the  rail  head.  In  developing 
downward  they  frequently  resemble  the 
compound  or  even  transverse  fissures 
with  which  they  should  not  be  confused 
or  classified. 

(10)  Ordinary  break  means  a  partial  or 
complete  break  in  which  there  is  no  sign 
of  a  fissure,  and  in  which  none  of  the 
other  defects  described  in  this 
paragraph  (b)  are  found. 

(11)  Uamaged  rail  means  any  rail 
broken  or  injured  by  wrecks,  broken, 
flat,  or  unbalanced  wheels,  slipping,  or 
similar  causes. 

(12)  Flattened  rail  means  a  short 
length  of  rail,  not  a  joint,  which  has 
flattened  out  across  the  width  of  the  rail 
head  to  a  depth  of  Vs  inch  or  more 
below  the  rest  of  the  rail.  Flattened  rail 
occiurences  have  no  repetitive 
regularity  and  thus  do  not  include 
corrugations,  and  have  no  apparent 
locahzed  cause  such  as  a  weld  or  engine 
bum.  Their  individual  length  is 
relatively  short,  as  compared  to  a 
condition  such  as  head  flow  on  the  low 
rail  of  curves. 

(13)  Bolt  hole  crack  means  a  crack 
across  the  web,  originating  from  a  bolt 
hole,  and  progressing  on  a  path  either 
inclined  upward  toward  the  rail  head  or 
inclined  downward  toward  the  base. 
Fully  developed  bolt  hole  cracks  may 
continue  horizontally  along  the  head/ 
web  or  base/web  fillet,  or  they  may 
progress  into  and  through  the  head  or 
base  to  separate  a  piece  of  the  rail  end 
from  the  rail.  Multiple  cracks  occurring 
in  one  rail  end  are  considered  to  be  a 
single  defect.  However,  bolt  hole  cracks 
occurring  in  adjacent  rail  ends  within 
the  same  joint  shall  be  reported  as 
separate  defncts. 

114)  Defective  weld  means  a  field  or 
plant  weld  containing  any 


discontinuities  or  pockets,  exceeding  5 
percent  of  the  rail  head  area 
individually  or  10  percent  in  the 
aggregate,  oriented  in  or  near  the 
transverse  plane,  due  to  incomplete 
penetration  of  the  weld  metal  between 
the  rail  ends,  lack  of  fusion  between 
weld  and  rail  end  metal,  entrainment  of 
slag  or  sand,  imder-bead  or  other 
shrinkage  cracking,  or  fatigue  cracking. 
Weld  defects  may  originate  in  the  rail 
head,  web,  or  base,  and  in  some  cases, 
cracks  may  progress  fix)m  the  defect  into 
either  or  both  adjoining  rail  ends. 

(15)  Head  and  web  separation  means 
a  progressive  fracture,  longitudinally 
separating  the  head  from  the  web  of  the 
rail  at  the  head  fillet  area. 

§  213.339    Inspection  of  rail  In  servic*. 

(a)  A  continuous  search  for  internal 
defects  shall  be  made  of  all  rail  in  track 
at  least  twice  annually  with  not  less 
than  120  days  between  inspections. 

(b)  Inspection  equipment  shall  be 
capable  of  detecting  defects  between 
joint  bars,  in  the  area  enclosed  by  joint 
bars. 

(c)  Each  defective  rail  shall  be  marked 
with  a  highly  visible  marking  on  both 
sides  of  the  web  and  base. 

(d)  If  the  {>erson  assigned  to  operate 
the  rail  defect  detection  equipment 
being  used  determines  that,  due  to  rail 
siu-face  conditions,  a  vaUd  search  for 
internal  defects  could  not  be  made  over 
a  particular  length  of  track,  the  test  on 
that  particular  length  of  track  caiuiot  be 
considered  as  a  search  for  internal 
defects  under  §  213.337(a). 

(e)  If  a  vaUd  search  for  internal  defects 
cannot  be  conducted  for  reasons 
described  in  paragraph  (d)  of  this 
section,  the  track  owner  shall,  before  the 
expiration  of  time  limits — 

(1)  Conduct  a  valid  search  for  internal 
defects; 

(2)  Reduce  operating  speed  to  a 
maximum  of  25  miles  per  hour  luitil 
such  time  as  a  valid  search  for  internal 
defects  can  be  made;  or 

(3)  Remove  the  rail  from  service. 

§  213.341    Initial  Inspection  of  new  rail  and 
welds. 

The  track  owner  shall  provide  for  the 
initial  inspection  of  newly 
manufactiu«d  rail,  and  for  initial 
inspection  of  new  welds  made  in  either 
new  or  used  rail.  A  track  owner  may 
demonstrate  compliance  with  this 
section  by  providing  for: 

(a)  In-service  inspection — A 
scheduled  periodic  inspection  of  rail 
and  welds  that  have  been  placed  in 
service,  if  conducted  in  accordance  with 
the  provisions  of  §  213.339,  and  if 
conducted  not  later  than  90  days  after 
installation,  shall  constitute  compliance 


with  paragraphs  (b)  and  (c)  of  this 
section; 

(b)  Mill  inspection — A  continuous 
inspection  at  the  rail  manufacturer's 
mill  shall  constitute  compliance  v^th 
the  requirement  for  initial  inspection  of 
new  rail,  provided  that  the  inspection 
equipment  meets  the  applicable 
requirements  specified  in  §  213.339.  The 
track  owner  shall  obtain  a  copy  of  the 
manufacturer's  report  of  inspection  and 
retain  it  as  a  record  until  the  rail 
receives  its  first  scheduled  inspection 
under  §213.339; 

(c)  Welding  plant  inspection— A 
continuous  inspection  at  a  welding 
plant,  if  conducted  in  accordance  with 
the  provisions  of  paragraph  (b)  of  this 
section,  and  accompanied  by  a  plant 
operator's  report  of  inspection  which  is 
retained  as  a  record  by  the  track  owner, 
shall  constitute  comphance  with  the 
requirements  for  initial  inspection  of 
new  rail  and  plant  welds,  or  of  new 
plant  welds  made  in  used  rail;  and 

(d)  Inspection  of  field  welds — An 
initial  inspection  of  field  welds,  either 
those  joining  the  ends  of  CWR  strings  or 
those  made  for  isolated  repairs,  shall  be 
conducted  not  less  than  one  day  and  not 
more  than  30  days  after  the  welds  have 
been  made.  The  initial  inspection  may 
be  conducted  by  means  of  portable  test 
equipment.  The  track  owner  shall  retain 
a  record  of  such  inspections  until  the 
welds  receive  their  first  scheduled 
inspection  under  §  213.339. 

(e)  Each  defective  rail  foiuid  during 
inspections  conducted  under  paragraph 
(a)  or  (d)  of  this  section  shall  be  marked 
with  highly  visible  markings  on  both 
sides  of  the  web  and  base  and  the 
remedial  action  as  appropriate  under 

§  213.337  will  apply. 

§  21 3.343    Continuous  welded  rail  (CWR). 

Each  track  owner  with  track 
constructed  of  CWR  shall  have  in  effect 
written  procedures  which  address  the 
installation,  adjustment,  maintenance 
and  inspection  of  CWR,  and  a  training 
program  for  the  appHcation  of  those 
procedures,  which  shall  be  submitted  to 
the  Federal  Railroad  Administration 
writhin  six  months  following  the 
effective  date  of  this  rule.  FRA  reviews 
each  plan  for  compUance  with  the 
following — 

(a)  Procedures  for  the  installation  and 
adjustment  of  CWR  which  include — 

(1)  Designation  of  a  desired  rail 
installation  temperature  range  for  the 
geographic  area  in  which  the  CWR  is 
located;  and 

(2)  De-stressing  procedures/methods 
which  address  proper  attaimnent  of  the 
desired  rail  installation  temperature 
range  when  adjusting  CWR. 
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(b)  Rail  anchoring  or  fastening 
requirements  that  will  provide  sufficient 
restraint  to  limit  longitudinal  rail  and 
crosstie  movement  to  the  extent 
practical,  and  specifically  addressing 
CWR  rail  anchoring  or  fastening 
patterns  on  bridges,  bridge  approaches, 
and  at  other  locations  where  possible 
longitudinal  rail  and  crosstie  movement 
associated  with  normally  expected 
train-induced  forces,  is  restricted. 

(c)  Procedures  which  specifically 
address  maintaining  a  desired  rail 
installation  temperatvue  range  when 
cutting  CWR  including  rail  repairs,  in- 
track  welding,  and  in  conjunction  with 
adjustments  made  in  the  area  of  tight 
track,  a  track  buckle,  or  a  pull-apart. 
Rail  repair  practices  shall  take  into 
consideration  existing  rail  temperature 
so  that — 

(1)  When  rail  is  removed,  the  length 
installed  shall  be  determined  by  taking 
into  consideration  the  existing  rail 
temperature  and  the  desired  rail 
installation  temperature  range;  and 

(2)  Under  no  circimistances  should 
rail  be  added  when  the  rail  temperature 
is  below  that  designated  by  paragraph 
(a)(1)  of  this  section,  without  provisions 
for  later  adjustment. 

(d)  Procedures  which  address  the 
monitoring  of  CWR  in  ctuved  track  for 
inward  shifts  of  alinement  toward  the 
center  of  the  curve  as  a  result  of 
disturbed  track. 

(e)  Procedures  which  control  train 
speed  on  CWR  track  when  — 

(1)  Maintenance  work,  track 
rehabilitation,  track  construction,  or  any 
other  event  occurs  which  disturbs  the 
roadbed  or  ballast  section  and  reduces 
the  lateral  and/or  longitudinal 
resistance  of  the  track;  and 

(2)  In  formulating  the  procedures 
under  this  paragraph  (e),  the  track 
owner  shall — 

(i)  Determine  the  sp)eed  required,  and 
the  duration  and  subsequent  removal  of 
any  speed  restriction  based  on  the 
restoration  of  the  ballast,  along  with 
sufficient  ballast  re-consolidation  to 
stabilize  the  track  to  a  level  that  can 
accommodate  expected  train-induced 
forces.  Ballast  re-consolidation  can  be 
achieved  through  either  the  passage  of 
train  tonnage  or  mechanical 
stabilization  procedures,  or  both;  and 

(ii)  Take  into  consideration  the  type  of 
crossties  used. 

(f)  Procedures  which  prescribe  when 
physical  track  inspections  are  to  be 
performed  to  detect  buckling  prone 
conditions  in  CWR  track.  At  a 
minimum,  these  procedures  shall 
address  inspecting  track  to  identify  — 

(1)  Locations  where  tight  or  kinky  rail 
conditions  are  likely  to  occiu'; 


(2)  Locations  where  track  work  of  the 
nature  described  in  paragraph  (e)(1)  of 
this  section  have  recently  been 
performed;  and 

(3)  In  formulating  the  procedures 
under  this  paragraph  (f),  the  track  owner 
shall— 

(i)  Specify  the  timing  of  the 
inspection:  and 

(ii)  Specify  the  appropriate  remedial 
actions  to  be  taken  when  buckling  prone 
conditions  are  found. 

(g)  The  track  owner  shall  have  in 
effect  a  comprehensive  training  program 
for  the  application  of  these  written  CWR 
procedures,  with  provisions  for  periodic 
re-training,  for  those  individuals 
designated  under  §  213.305(c)  of  this 
part  as  qualified  to  supervise  the 
installation,  adjustment,  and 
maintenance  of  CWR  track  and  to 
perform  inspections  of  CWR  track. 

(h)  The  track  owner  shall  prescribe 
recordkeeping  requirements  necessary 
to  provide  an  adequate  history  of  track 
constructed  with  CWR.  At  a  minimum, 
these  records  shall  include: 

(1)  Rail  temperature,  location  and  date 
of  CWR  installations.  This  record  shall 
be  retained  for  at  least  one  year,  and 

(2)  A  record  of  any  CWR  installation 
or  maintenance  work  that  does  not 
conform  with  the  written  procedures. 
Such  record  shall  include  the  location 
of  the  rail  and  be  maintained  imtil  the 
CWR  is  brought  into  conformance  with 
such  procedures. 

(i)  As  used  in  this  section — 

(1)  Adjusting/de-stressing  means  the 
procedure  by  which  a  rail's  temperature 
is  re-adjusted  to  the  desired  value.  It 
typically  consists  of  cutting  the  rail  and 
removing  rail  anchoring  devices,  which 
provides  for  the  necessary  expansion 
and  contraction,  and  then  re-assembling 
the  track. 

(2)  Buckling  incident  means  the 
formation  of  a  lateral  mis-alinement 
sufficient  in  magnitude  to  constitute  a 
deviation  of  5  inches  measured  with  a 
62-foot  chord.  These  normally  occur 
when  rail  temperatures  are  relatively 
high  and  are  caused  by  high 
longitudinal  compressive  forces. 

(3)  Continuous  welded  mil  (CWR) 
means  rail  that  has  been  welded 
together  into  lengths  exceeding  400  feet. 

(4)  Desired  rail  installation 
temperature  range  means  the  rail 
temperattu^  range,  within  a  specific 
geographical  area,  at  which  forces  in 
CWR  should  not  cause  a  buckling 
incident  in  extreme  heat,  or  a  pull-apart 
during  extreme  cold  weather. 

(5)  Disturbed  track  means  the 
disttirbance  of  the  roadbed  or  ballast 
section,  as  a  result  of  track  maintenance 
or  any  other  event,  which  reduces  the 


lateral  or  longitudinal  resistance  of  the 
track,  or  both. 

(6)  Mechanical  stabilization  means  a 
type  of  procedure  used  to  restore  track 
resistance  to  disturbed  track  following 
certain  maintenance  operations.  This 
procedure  may  incorporate  dynamic 
track  stabilizers  or  ballast  consolidators, 
which  are  units  of  work  equipment  that 
are  used  as  a  substitute  for  the 
stabilization  action  provided  by  the 
passage  of  tonnage  trains. 

(7)  Rail  anchors  means  those  devices 
which  are  attached  to  the  rail  and  bear 
against  the  side  of  the  crosstie  to  control 
longitudinal  rail  movement.  Certain 
types  of  rail  fasteners  also  act  as  rail 
anchors  and  control  longitudinal  rail 
movement  by  exerting  a  downward 
clamping  force  on  the  upper  surface  of 
the  rail  base. 

(8)  Rail  temperature  means  the 
temperature  of  the  rail,  measured  writh 
a  rail  thermometer. 

(9)  Tight/kinky  rail  means  CWR 
which  exhibits  minute  alinement 
irregularities  which  indicate  that  the  rail 
is  in  a  considerable  amount  of 
compression. 

(10)  Train-induced  forces  means  the 
vertical,  longitudinal,  and  lateral 
dynamic  forces  which  are  generated 
during  train  movement  and  which  can 
contribute  to  the  buckling  potential. 

(11)  Tracic  lateral  resistance  means 
the  resistance  provided  to  the  rail/ 
crosstie  structure  against  lateral 
displacement. 

(12)  Track  longitudinal  resistance 
means  the  resistance  provided  by  the 
rail  anchors/rail  fasteners  and  the 
ballast  section  to  the  rail/ crosstie 
structiu^  against  longitudinal 
displacement. 

§213.345    Vehicle  qualification  tesNng. 

(a)  All  rolling  stock  types  which 
operate  at  Class  6  speeds  and  above 
shall  be  qualified  for  operation  for  their 
intended  track  classes  in  order  to 
demonstrate  that  the  vehicle  dynamic 
response  to  track  alinement  and 
geometry  variations  are  within 
acceptable  limits  to  assure  safe 
operation.  Rolling  stock  operating  in 
Class  6  within  one  year  prior  to  the 
promulgation  of  this  subpart  shall  be 
considered  as  being  successfully 
qualified  for  Class  6  track  and  vehicles 
presently  operating  at  Class  7  speeds  by 
reason  of  conditional  waivers  shall  be 
considered  as  qualified  for  Class  7. 

(b)  The  qualification  testing  shall 
ensure  that,  at  any  speed  less  than  10 
m.p.h.  above  the  proposed  maximum 
operating  speed,  the  equipment  will  not 
exceed  the  wheel/rail  force  safety  limits 
and  the  truck  lateral  accelerations 
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specified  in  §  213.333.  and  the  testing 
shall  demonstrate  the  following: 

(1)  The  vertical  acceleration,  as 
measured  by  a  vertical  accelerometer 
mounted  on  the  car  floor,  shall  be 
limited  to  no  greater  than  0.55g  single 
event  jeak-to-peak. 

(2)  The  lateral  acceleration,  as 
measured  by  a  lateral  accelerometer 
mounted  on  the  car  floor,  shall  be 
limited  to  no  greater  than  0.3g  single 
event,  peak-to-peak;  and 

(3)  Tne  combination  of  the  lateral 
acceleration  (L)  and  the  vertical 
acceleration  (V)  within  any  period  of 
two  consecutive  seconds  as  expressed 
by  the  square  root  of  (V^  +  L^)  shall  be 
limited  to  no  greater  than  0.604,  where 
L  may  not  exceed  0.3g  and  V  may  not 
exceed  0.55g. 

(c)  To  obtain  the  test  data  necessary 
to  support  the  analysis  required  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  track  owner  shall  have  a  test  plan 
which  shall  consider  the  operating 
practices  and  conditions,  signal  system, 
road  crossings  and  trains  on  adjacent 
tracks  during  testing.  The  track  owner 
shall  establish  a  target  maximum  testing 
speed  (at  least  10  m.p.h.  above  the 
maximum  proposed  operating  speed) 
and  target  test  and  operating  conditions 
and  conduct  a  test  program  sufficient  to 
evaluate  the  operating  limits  of  the  track 
and  equipment.  The  test  program  shall 


demonstrate  vehicle  dynamic  response 
as  speeds  are  incrementally  increased 
from  acceptable  Class  6  limits  to  the 
target  maximum  test  speeds.  The  test 
shall  be  suspended  at  that  speed  where 
any  of  the  safety  limits  specified  in 
paragraph  (b)  are  exceeded. 

(d)  At  the  end  of  the  test,  when 
maximum  safe  operating  speed  is 
known  along  with  permissible  levels  of 
cant  deficiency,  an  additional  run  shall 
be  made  with  the  subject  equipment 
over  the  entire  route  proposed  for 
revenue  service  at  the  speeds  the 
railroad  will  request  FRA  to  approve  for 
such  service  and  a  second  run  again  at 
10  m.p.h.  above  this  speed.  A  report  of 
the  test  procedures  and  results  shall  be 
submitted  to  FRA  upon  the  completions 
of  the  tests.  The  test  report  shall  include 
the  design  flange  angle  of  the  equipment 
which  shall  be  used  for  the 
determination  of  the  lateral  to  vertical 
wheel  load  safety  limit  for  the  track/ 
vehicle  interaction  safety  measurements 
required  per  §  213.333(k). 

(e)  As  part  of  the  submittal  required 
in  paragraph  (d)  of  the  section,  the 
operator  shall  include  an  analysis  and 
description  of  the  signal  system  and 
operating  practices  to  govern  operations 
in  Classes  7  and  8.  This  statement  shall 
include  a  statement  of  sufficiency  in 
these  areas  for  the  class  of  operation. 
Operation  at  speeds  in  excess  of  150 


m.p.h.  is  authorized  only  in  conjunction 
with  a  rule  of  particular  applicability 
addressing  other  safety  issues  presented 
by  the  system. 

(f)  Based  on  test  results  and 
submissions.  FRA  will  approve  a 
maximum  train  speed  and  value  of  cant 
deficiency  for  revenue  service. 

§213.347    Automotive  or  railroed 
crossings  at  grade. 

(a)  There  shall  be  no  at-grade  (level) 
highway  crossings,  public  or  private,  or 
rail-to-rail  crossings  at-grade  on  Class  8 
and  9  track. 

(b)  If  train  operation  is  projected  at 
Class  7  speed  for  a  track  segment  that 
will  include  rail-highway  grade 
crossings,  the  track  owner  shall  submit 
for  FRA's  approval  a  complete 
description  of  the  proposed  warning/ 
barrier  system  to  address  the  protection 
of  highway  traffic  and  high  speed  trains. 
Trains  shall  not  operate  at  Class  7 
speeds  over  any  track  segment  having 
highway-rail  grade  crossings  unless: 

(1)  An  FRA-approved  warning/barrier 
system  exists  on  that  track  segment;  and 

(2)  All  elements  of  that  warning/ 
barrier  system  are  functioning. 

§  213.349    Rail  erKi  mismatch. 

Any  mismatch  of  rails  at  joints  may 
not  be  more  than  that  prescribed  by  the 
following  table — 


Class  of  track 


Class  6.  7.  8  and  9 


Any  mismatch  of  rails  at  joints 

may  not  t)e  more  than  the  <oi- 

lowing— 


On  the  tread 

of  the  rail 

ends  (inch) 


On  the  gage 

side  of  the  rail 

ends  (inch) 


§213.351     Rail  joints. 

(a)  Each  rail  joint,  insulated  joint,  and 
compromise  joint  shall  be  of  a 
structurally  sound  design  and 
dimensions  for  the  rail  on  which  it  is 
applied. 

(b)  If  a  joint  bar  is  cracked,  broken,  or 
because  of  wear  allows  excessive 
vertical  movement  of  either  rail  when 
all  bolts  are  tight,  it  shall  be  replaced. 

(c)  If  a  joint  oar  is  cracked  or  broken 
between  the  middle  two  bolt  holes  it 
shall  be  replaced. 

(d)  Each  rail  shall  be  bolted  with  at 
least  two  bolts  at  each  joint. 

(e)  Each  joint  bar  shall  be  held  in 
position  by  track  bolts  tightened  to 
allow  the  joint  bar  to  firmly  support  the 
abutting  rail  ends  and  to  allow 
longitudinal  movement  of  the  rail  in  the 
joint  to  accommodate  expansion  and 
contraction  due  to  temperature 
variations.  When  no-slip,  joint-to-rail 


contact  exists  by  design,  the 
requirements  of  this  section  do  not 
apply.  Those  locations,  when  over  400 
feet  long,  are  considered  to  be 
continuous  welded  rail  track  and  shall 
meet  all  the  requirements  for 
continuous  welded  rail  track  prescribed 
in  this  subpart. 

(f)  No  rail  shall  have  a  bolt  hole  which 
is  torch  cut  or  burned. 

(g)  No  joint  bar  shall  be  reconfigured 
by  torch  cutting. 

§213.352    Torch  cut  rail. 

(a)  Except  as  a  temporary  repair  in 
emergency  situations  no  rail  having  a 
torch  cut  end  shall  be  used.  When  a  rail 
end  with  a  torch  cut  is  used  in 
emergency  situations,  train  speed  over 
that  rail  shall  not  exceed  the  maximum 
allowable  for  Class  2  track.  All  torch  cut 
rail  ends  in  Class  6  shall  be  removed 


within  six  months  of  September  21, 
1998. 

(b)  Following  the  expiration  of  the 
time  limits  specified  in  paragraph  (a)  of 
this  section,  any  torch  cut  rail  end  not 
removed  shall  be  removed  within  30 
days  of  discovery.  Train  speed  over  that 
rail  shall  not  exceed  the  maximum 
allowable  for  Class  2  track  until 
removed. 

§  21 3.353    Turnouts,  crossovers  and  lift  rail 
assemblies  or  other  transition  devices  on 
moveabie  bridges. 

(a)  In  turnouts  and  track  crossings,  the 
fastenings  must  be  intact  and 
maintained  so  as  to  keep  the 
components  securely  in  place.  Also, 
each  switch,  frog,  and  guard  rail  shall  be 
kept  free  of  obstructions  that  may 
interfere  with  the  passage  of  wheels. 
Use  of  rigid  rail  crossings  at  grade  is 
limited  per  §  213.347. 
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(b)  Track  shall  be  equipped  with  rail 
anchoring  through  and  on  each  side  of 
track  crossings  and  turnouts,  to  restrain 
rail  movement  affecting  the  position  of 
switch  points  and  frogs.  Elastic  fasteners 
designed  to  restrict  longitudinal  rail 
movement  are  considered  rail 
anchoring. 

(c)  Each  flangeway  at  turnouts  and 
track  crossings  shall  be  at  least  1'/^ 
inches  wide. 

(d)  For  all  turnouts  and  crossovers, 
and  lift  rail  assemblies  or  other 


transition  devices  on  moveable  bridges, 
the  track  owner  shall  prepare  an 
inspection  and  maintenance  Guidebook 
for  use  by  railroad  employees  which 
shall  be  submitted  to  the  Federal 
Railroad  Administration.  The 
Guidebook  shall  contain  at  a 
minimum — 

(1)  Inspection  frequency  and 
methodology  including  hmiting 
measurement  values  for  all  components 
subject  to  wear  or  requiring  adjustment. 

(2)  Maintenance  techniques. 


(e)  Each  hand  operated  switch  shall 
be  equipped  with  a  redundant  operating 
mechanism  for  maintaining  the  security 
of  switch  point  position. 

§  213.355    Frog  guard  rails  and  guard 
f8C«s;  gag«. 

The  guard  check  and  guard  face  gages 
in  frogs  shall  be  within  the  limits 
prescribed  in  the  following  table— 


Class  of  track 


Guard  check  gage — The  (^stance  between  the  gage  line  o1 

a  frog  to  the  guard  line  '  of  its  guard  rail  or  guarding  face. 

measured  across  the  track  at  right  angles  to  the  gage 

line,^  may  not  be  less  than — 


Guard  face  gage— 
The  distance  between 

guard  lines.'  meas- 
ured across  the  track 
at  nght  angles  to  the 

gage  line,^  may  not 
be  more  tt>an — 


Class  6  track 
Class  7  track 
Class  8  track 
Class  9  track 


4'  6W 
4'  6'A" 
4'  6W 

A'  6W 


4' 5" 
4'5" 
4'5" 
4'5" 


'  A  line  aiong  that  side  of  the  flar>geway  which  is  nearer  to  the  center  of  the  track  and  at  the  same  elevation  as  the  gage  line. 
J  A  line  %  inch  betow  the  top  of  the  center  line  of  the  head  of  ttie  mnning  rail,  or  corresponding  kxation  of  the  tread  portion  of  the  track  struc- 
ture. 


§213.357    DaraHs. 

(a)  Each  track,  other  than  a  main 
track,  which  connects  with  a  Class  7,  8 
or  9  main  track  shall  be  equipped  with 
a  functioning  derail  of  the  correct  size 
and  type,  unless  railroad  equipment  on 
the  track,  because  of  grade 
characteristics  cannot  move  to  foul  the 
main  track. 

(b)  For  the  purposes  of  this  section,  a 
derail  is  a  device  which  will  physically 
stop  or  divert  movement  of  railroad 
rolling  stock  or  other  railroad  on-track 
equipment  past  the  location  of  the 
device. 

(c)  Each  derail  shall  be  clearly  visible. 
When  in  a  locked  position,  a  derail  shall 
be  free  of  any  lost  motion  which  would 
prevent  it  from  performing  its  intended 
function. 

(d)  Each  derail  shall  be  maintained  to 
function  as  intended. 

(e)  Each  derail  shall  be  properly 
installed  for  the  rail  to  which  it  is 
applied. 

(f)  If  a  track  protected  by  a  derail  is 
occupied  by  standing  railroad  rolling 
stock,  the  derail  shall  be  in  derailing 
position. 

(g)  Each  derail  on  a  track  which  is 
connected  to  a  Class  7,  8  or  9  main  track 
shall  be  interconnected  with  the  signal 
system. 

§213.359    Track  stiffness. 

(a)  Track  shall  have  a  sufHcient 
vertical  strength  to  withstand  the 
maximum  vehicle  loads  generated  at 
maximum  permissible  train  speeds,  cant 
deficiencies  and  surface  defects.  For 


purposes  of  this  section,  vertical  track 
strength  is  defined  as  the  track  capacity 
to  constrain  vertical  deformations  so 
that  the  track  shall  return  following 
maximum  load  to  a  configuration  in 
compliance  with  the  vehicle/track 
interaction  safety  limits  and  geometry 
requirements  of  this  subpart. 

(b)  Track  shall  have  sufficient  lateral 
strength  to  withstand  the  maximum 
thermal  and  vehicle  loads  generated  at 
maximum  permissible  train  speeds,  cant 
deficiencies  and  lateral  alinement 
defects.  For  purposes  of  this  section 
lateral  track  strength  is  defined  as  the 
track  capacity  to  constrain  lateral 
deformations  so  that  track  shall  return 
following  maximum  load  to  a 
configuration  in  compliance  with  the 
vehicle/track  interaction  safety  limits 
and  geometry  requirements  of  this 
subpart. 

§213.361     Right  Of  way. 

The  track  owner  in  Class  8  and  9  shall 
submit  a  barrier  plan,  termed  a  "right- 
of-way  plan,"  to  the  Federal  Railroad 
Administration  for  approval.  At  a 
minimum,  the  plan  will  contain 
provisions  in  areas  of  demonstrated 
need  for  the  prevention  of — 

(a)  Vandalism: 

(b)  Launching  of  objects  from 
overhead  bridges  or  structures  into  the 
path  of  trains;  and 

(c)  Intrusion  of  vehicles  from  adjacent 
rights  of  way. 


§  21 3.305    Visual  inspections. 

(a)  All  track  shall  be  visually 
inspected  in  accordance  with  the 
schedule  prescribed  in  paragraph  (c)  of 
this  section  by  a  person  designated 
under  §213.305. 

(b)  Each  inspection  shall  be  made  on 
foot  or  by  riding  over  the  track  in  a 
vehicle  at  a  speed  that  allows  the  person 
making  the  inspection  to  visually 
inspect  the  track  structure  for 
compliance  with  this  part.  However, 
mechanical,  electrical,  and  other  track 
inspection  devices  may  be  used  to 
supplement  visual  inspection.  If  a 
vehicle  is  used  for  visual  inspection,  the 
speed  of  the  vehicle  may  not  be  more 
than  5  miles  per  hour  when  passing 
over  track  crossings  and  turnouts, 
otherwise,  the  inspection  vehicle  speed 
shall  be  at  the  sole  discretion  of  the 
inspector,  based  on  track  conditions  and 
inspection  requirements.  When  riding 
over  the  track  in  a  vehicle,  the 
inspection  will  be  subject  to  the 
following  conditions — 

(1)  One  inspector  in  a  vehicle  may 
inspect  up  to  two  tracks  at  one  time 
provided  that  the  inspector's  visibility 
remains  unobstructed  by  any  cause  and 
that  the  second  track  is  not  centered 
more  than  30  feet  from  the  track  upon 
which  the  inspector  is  riding; 

(2)  Two  inspectors  in  one  vehicle  may 
inspect  up  to  four  tracks  at  a  time 
provided  that  the  inspector's  visibiUty 
remains  unobstructed  by  any  cause  and 
that  each  track  being  inspected  is 
centered  within  39  feet  from  the  track 
upon  which  the  inspectors  are  riding; 
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(3)  Each  main  track  is  actually 
traversed  by  the  vehicle  or  inspected  on 
foot  at  least  once  every  two  weeks,  and 
each  siding  is  actually  traversed  by  the 
vehicle  or  inspected  on  foot  at  least 
once  every  month.  On  high  density 
commuter  railroad  lines  where  track 
time  does  not  permit  an  on  track  vehicle 
inspection,  and  where  track  centers  are 
15  foot  or  less,  the  requirements  of  this 
paragraph  (b)(3)  will  not  apply;  and 

(4)  Track  inspection  records  shall 
indicate  which  track(s)  are  traversed  by 
the  vehicle  or  inspected  on  foot  as 
outlined  in  paragraph  (b)(3)  of  this 
section. 

(c)  Each  track  insf>ection  shall  be 
made  in  accordance  with  the  following 
schedule — 


Class  of 
track 


6,  7.  and 
8. 

9  


Required  frequency 


Twice  weekty  with  at  least  2  cal- 
erxjar-da/s  interval  between  irv 
spections. 

Three  times  per  week. 


(d)  If  the  person  making  the 
inspection  finds  a  deviation  from  the 
requirements  of  this  part,  the  person 
shall  immediately  initiate  remedial 
action. 

(e)  Each  switch,  turnout,  crossover, 
and  lift  rail  assemblies  on  moveable 
bridges  shall  be  inspected  on  foot  at 
least  weekly.  The  insf)ection  shall  be 
accomplished  in  accordance  with  the 
Guidebook  required  under  §  213.353. 

(f)  In  track  Classes  8  and  9,  if  no  train 
traffic  operates  for  a  period  of  eight 
hours,  a  train  shall  be  operated  at  a 
speed  not  to  exceed  100  miles  per  hour 
over  the  track  before  the  resumption  of 
operations  at  the  maximum  authorized 
speed. 

§213.367    Speclallnspectlons. 

In  the  event  of  fire,  flood,  severe 
storm,  temperature  extremes  or  other 
occurrence  which  might  have  damaged 
track  structure,  a  special  inspection 
shall  be  made  of  the  track  involved  as 
soon  as  possible  after  the  occurrence 


and,  if  possible,  before  the  operation  of 
any  train  over  that  track. 

§213.369    Inspection  records. 

(a)  Each  owner  of  track  to  which  this 
part  applies  shall  keep  a  record  of  each 
inspection  required  to  be  performed  on 
that  track  under  this  subpart. 

(b)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  record  of  an 
inspection  under  §  213.365  shall  be 
prepared  on  the  day  the  inspection  is 
made  and  signed  by  the  person  making 
the  inspection.  Records  shall  specify  the 
track  inspected,  date  of  inspection, 
location  and  nature  of  any  deviation 
from  the  requirements  of  this  part,  and 
the  remedial  action  taken  by  the  person 
making  the  inspection.  The  owner  shall 
designate  the  location(s)  where  each 
original  record  shfdl  be  maintained  for 
at  least  one  year  after  the  inspection 
covered  by  the  record.  The  owner  shall 
also  designate  one  location,  within  100 
miles  of  each  state  in  which  they 
conduct  operations,  where  copies  of 
record  which  apply  to  those  operations 
are  either  maintained  or  can  be  viewed 
following  10  days  notice  by  the  Federal 
Railroad  Administration. 

(c)  Rail  inspection  records  shall 
specify  the  date  of  inspection,  the 
location  and  nature  of  any  internal 
defects  found,  the  remedial  action  taken 
and  the  date  thereof,  and  the  location  of 
any  intervals  of  track  not  tested  per 

§  213.339(d).  The  owner  shall  retain  a 
rail  inspection  record  for  at  least  two 
years  after  the  inspection  and  for  one 
year  after  remedial  action  is  taken. 

(d)  Each  owner  required  to  keep 
inspection  records  under  this  section 
shall  make  those  records  available  for 
inspection  and  copying  by  the  Federal 
Railroad  Administrator. 

(e)  For  purposes  of  compliance  with 
the  requirements  of  this  section,  an 
owner  of  track  may  maintain  and 
transfer  records  through  electronic 
transmission,  storage,  and  retrieval 
provided  that — 

(1)  The  electronic  system  be  designed 
such  that  the  integrity  of  each  record 

Table  1  .—Three  Inches  Unbalance 

[Elevation  at  outer  rail  (inches)) 


maintained  through  appropriate  levels 
of  security  such  as  recognition  of  an 
electronic  signature,  or  other  means, 
which  uniquely  identify  the  initiating 
person  as  the  author  of  that  record.  No 
two  persons  shall  have  the  same 
electronic  identity; 

(2)  The  electronic  storage  of  each 
record  shall  be  initiated  by  the  person 
making  the  inspection  within  24  hours 
following  the  completion  of  that 
inspection; 

(3)  The  electronic  system  shall  ensure 
that  each  record  caimot  be  modified  in 
any  way,  or  replaced,  once  the  record  is 
transmitted  and  stored; 

(4)  Any  amendment  to  a  record  shall 
be  electronically  stored  apart  from  the 
record  which  it  amends.  Each 
amendment  to  a  record  shall  be 
uniquely  identified  as  to  the  person 
making  the  amendment; 

(5)  The  electronic  system  shall 
provide  for  the  maintenance  of 
inspection  records  as  originally 
submitted  without  corruption  or  loss  of 
data;  and 

(6)  Paper  copies  of  electronic  records 
and  amendments  to  those  records,  that 
may  be  necessary  to  dociunent 
compliance  with  this  part,  shall  be 
made  available  for  inspection  and 
copying  by  the  FRA  and  track  inspectors 
responsible  under  §  213.305.  Such  paper 
copies  shall  be  made  available  to  the 
track  inspectors  and  at  the  locations 
specified  in  paragraph  (b)  of  this 
section. 

(7)  Track  inspection  records  shall  be 
kept  available  to  persons  who 
performed  the  inspection  and  to  persons 
performing  subsequent  inspections. 

(f)  Each  vehicle/track  interaction 
safety  record  required  under  §  213.333 
(g),  and  (m)  shall  be  made  available  for 
inspection  and  copying  by  the  FRA  at 
the  locations  specified  in  paragraph  (b) 
of  this  section. 

Appendix  A  to  Pui  213 — Maximuin 
Allowable  Curving  Speeds 


Degree  of  curvature 


ono'  .... 
0*40'  .... 
0*50-  .... 
I-OO- .... 
1*15'  .... 
I'SC  .... 
1*45'  ™. 
2W.... 
2*15'  .... 

z-yy .... 

2*45'  .... 

a'OO'.... 


1 


VA 


2'/ii 


3'A 


4'A 


5'A 


Maximum  allowabte  operating  speed  (mph) 


93 
80 
72 
66 
59 
54 
50 
46 
44 
41 
40 
38 


100 

107 

113 

120 

125 

131 

136 

141 

146 

151 

156 

87 

93 

98 

103 

109 

113 

118 

122 

127 

131 

136 

78 

83 

88 

93 

97 

101 

106 

110 

113 

117 

121 

71 

76 

80 

85 

89 

93 

96 

100 

104 

107 

110 

63 

68 

72 

76 

79 

83 

86 

89 

93 

96 

99 

58 

62 

66 

69 

72 

76 

79 

82 

85 

87 

90 

54 

57 

61 

64 

67 

70 

73 

76 

78 

81 

83 

50 

54 

57 

60 

63 

66 

68 

71 

73 

76 

78 

47 

50 

54 

56 

59 

62 

64 

67 

69 

71 

74 

45 

48 

51 

54 

56 

59 

61 

63 

66 

68 

70 

43 

46 

48 

51 

54 

56 

58 

60 

62 

65 

66 

41 

44 

46 

49 

51 

54 

56 

58 

60 

62 

64 

160 

139 

124 

113 

101 

93 

86 

80 

76 

72 

68 
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Table  1.— Three  Inches  Unbalance— Continued 

[Elevation  of  outer  rail  Oncties)] 

Degree  o(  curvature 

0 

'A 

1 

1'/4 

2 

2'A 

3 

3'/i 

4 

4'A 

5 

5'A 

6 

3*15'  ._.        ._ 

36 

39 

42 

45 

47 

49 

61 

54 

56 

57 

59 

61 

63 

3*3a  ._    .     ._.      _..     

35 

38 

40 

43 

45 

47 

50 

52 

54 

56 

57 

59 

61 

3*45' „             

34 
33 

37 
36 

39 
38 

41 
40 

44 
42 

46 
44 

48 
46 

50 
48 

52 

50 

54 

52 

56 
54 

57 
56 

59 

4'00' -    — 

57 

4*30' — 

31 

33 

36 

38 

40 

42 

44 

45 

47 

49 

50 

52 

54 

S'OO'      _..     .™ „_„_.     — .-     . 

29 
28 
27 

32 
30 
29 

34 
32 
31 

36 
34 
33 

38 
36 
35 

40 
38 
36 

41 
40 
38 

43 
41 
39 

45 
43 

41 

46 
44 
42 

46 
46 
44 

49 
47 
45 

51 

s-jcr ._    ™ 

48 

6-OOr  ™    ..   _.            — 

46 

6*30'  ._     .     . . 

26 
25 

28 

27 

30 
29 

31 
30 

33 
32 

36 
34 

36 
36 

38 
36 

39 
38 

41 
30 

42 
40 

43 
42 

45 

7^» — 

43 

S'Oor         .    

23 
22 

25 
24 

27 
26 

28 

27 

30 
28 

31 
30 

33 
31 

34 
32 

35 
33 

37 
36 

38 
36 

39 
37 

40 

9*oa       ™          

38 

icnw               --. 

21 
20 
19 

22 

21 
20 

24 

23 
22 

25 
24 
23 

27 
26 
24 

28 

27 
26 

29 
28 
27 

31 
29 
28 

32 
30 
29 

33 
31 
30 

34 
32 

31 

36 
33 
32 

36 

11  •oa 

34 

i^w «... 

33 

Table  2.— Fcxjr  Inches  Unbalance 

(Elevation  ct  outer  rai  (inches)] 

Degree  o(  curvature 

0 

'A 

1 

1'A 

2 

2'A 

3 

3'/k 

4 

4'A 

5 

5'A 

6 

MaxifTxim  dkwratJle  operating  apeed  (mpti) 

orso' ™ - 

107 

113 

120 

126 

131 

136 

141 

146 

161 

156 

160 

166 

169 

O'AV  . 

93 

96 

104 

109 

113 

118 

122 

127 

131 

136 

139 

143 

146 

0*50' - .. 

83 

88 

93 

97 

101 

106 

110 

113 

117 

121 

124 

128 

131 

1  •oc 

76 
68 
62 
57 
53 

80 
72 
65 
61 
57 

85 
78 
69 
64 
60 

86 

79 
72 
67 
63 

93 
83 

76 
70 
65 

96 
86 
79 
73 
68 

100 
89 
82 
76 
71 

104 
93 
85 
78 
73 

107 
96 
87 
81 
76 

110 
90 
90 
83 
78 

113 

101 

93 

86 

80 

116 

104 

95 

88 

82 

120 

1»15'                             

107 

irw           -,-„ 

98 

IMS'                            

90 

2130r  „     

86 

2*1  y  ».    . 

50 

53 

56 

59 

62 

64 

67 

68 

71 

73 

76 

78 

80 

2*30'                        

48 

46 

51 
48 

63 

51 

56 

53 

59 
56 

61 
56 

63 

60 

65 
62 

68 
64 

70 
66 

72 
68 

74 
70 

76 

2*4S' 

72 

s-oc -          -     

44 

46 

49 

51 

53 

56 

68 

60 

62 

64 

65 

67 

69 

3*1  S- _ 

42 
40 

44 
43 

47 
45 

49 
47 

51 
49 

53 
52 

55 
53 

67 
65 

59 
57 

61 
59 

63 

61 

66 
62 

66 

3*30' -..         ..... 

64 

3*45' .... 

39 
38 

41 
40 

44 
42 

46 

44 

48 
46 

50 
48 

62 
50 

53 
62 

66 
53 

57 
56 

SO 
57 

60 
58 

62 

4*00'  ...      .       _ 

60 

4*30' -_.     

36 

38 

40 

42 

44 

45 

47 

49 

50 

52 

63 

56 

56 

S'OO' _..    -        .... 

34 

36 

38 

40 

41 

43 

45 

46 

48 

49 

51 

62 

53 

5'30' _..        .. 

32 

34 

36 

38 

39 

41 

43 

44 

46 

47 

48 

50 

51 

s-w 

31 

33 

35 

36 

38 

39 

41 

42 

44 

46 

46 

48 

49 

erw .         ~ 

30 
29 

31 

33 
32 

35 
34 

36 
35 

38 

36 

39 
38 

41 
39 

42 
40 

43 
42 

44 
43 

46 
44 

47 

r-oc .....  - 

45 

8*00' „    ..  .    _..            .    

27 

28 

30 

31 

33 

34 

35 

37 

38 

30 

40 

41 

42 

9roor — _. ~ 

25 

27 

28 

30 

31 

32 

33 

35 

36 

37 

38 

39 

40 

i(roa ~.           

24 

23 

25 
24 

27 
26 

28 

27 

29 
28 

30 
29 

32 
30 

33 

31 

34 
32 

35 
33 

36 
34 

37 
35 

38 

11  •00' 

36 

1  z-ocr - 

22 

23 

24 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

Appendix  B  to  Part  213 — Schedule  of  Civil 
Penalties 


Section 


^^^ 

Wiitful  Viola- 

tion' 

$2,500 

$5,000 

2.500 

5.000 

2.500 

5.000 

2,500 

5.000 

5.000 

7,500 

7.000 

10.000 

7.000 

10.000 

5.000 

7,500 

2.000 

4,000 

1.000 

2,000 

2,500 

2.500 

2.500 

2.500 

1.000 

2,000 

2.500 

5,000 

1.000 

2,000 

Subpart  A — General: 

21 3.4(a)  Excepted  track »  

21 3.4(b)  Excepted  track  »  

21 3.4(c)  Excepted  track  2 „ 

213.4(d)  Excepted  track* - 

213.4(e): 

(1 )  Excepted  track  *  

(3)  E  xcepted  track  *  „ 

(4)  Excepted  track  *  ; „ _ 

213.4(f)  Excepted  track 

213.7  Designatkxi  of  qualified  persons  to  supervise  certain  renewals  and  inspect  track 

213.9  Classes  of  track:  Operating  speed  limits „ 

213.11  Restoration  or  renewal  of  track  under  traffic  conditkxis  

213.13  Measuring  track  not  under  load 

Subpart  B — Roadbed: 

213.33  Drainage  

213.37  Vegetation _ „ 
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63 
61 
50 
57 
54 
51 
48 
4« 
45 
43 
40 
38 
36 
34 
33 


5 

169 

3 

146 

B 

131 

5 

120 

4 

107 

5 

98 

B 

90 

2 

85 

B 

80 

4 

76 

0 

72 

7 

68 

5 

66 

2 

64 

0 

62 

8 

60 

5 

56 

2 

53 

0 

51 

8 

49 

6 

47 

4 

45 

1 

42 

8 

40 

7 

38 

6 

36 

4 

35 

$5,000 
5.000 
5.000 
5,000 

7.500 
10.000 
10.000 
7.500 
4,000 
2.000 
2,500 
2,500 
2,000 

5,000 
2.000 


Section 


Subpart  C— Track  Geometry: 

213.53  Gage  ~. 

1 3.55  Alinement — 

213.57  Curves;  elevation  arxJ  speed  limttations „ 

213.59  Elevation  of  cun/ed  track;  njnoK 

213.63  Track  surlace  — 

Subpart  D — Track  surtace: 

213.103  Ballast;  general 

213.109  Crossties 

(a)  Material  used ,. 

(b)  Distritxjtion  of  ties  »^~.........~....... 

(c)  Suffiaent  number  of  nondefective  ties 

(d)  Joint  ties  

(e)  Track  constructed  without  crossties — 

213.113  Defective  rails  

213.115  Rail  end  mismatch  „... 

213.119  Continuous  welded  rail 

213.121  (a)  Rail  joints 

213.121  (b)  Rail  joints „ 

213.121  (c)  Rail  joints 

213.121  (d)  Rail  joints 

213.121  (e)  Rail  joints 

213.121  (f)  Rail  joints 

213.121  (g)  Rail  joints  _ 

213.121  (h)  Rail  joints — 

213.122  Torch  cut  rail 

213.123  Tie  plates  „ 

213.127  Rail  fastenings  ~ 

213.133  Turnouts  arxJ  to-ack  crossings,  gerieraly  

213.135  Switches: 

(a)  through  (g) » 

(h)  chipped  or  worn  points 

213.137  Frogs ~ 

213.139  Spring  raH  frogs  

213.141  Self-guarded  frogs  

213.143  Frog  guard  rails  and  guard  faces;  gage 

Subpart  E— Track  appliances  arvj  track-related  devices: 

213.205  Derails  

Subpart  F — Inspection. 

213.233  Track  inspections  

213.235  Switches,  crossings,  transitkjn  devices 

213.237  Inspection  of  rail  

213.239  Special  inspections 

213.241  Inspection  records  „ 

Subpart  G — High  Speed: 

213.305  Designation  of  qualified  individuals:  general  qualifications 

213.307  Class  of  track;  operating  speed  limits  

213.309  Restoration  or  renewal  of  track  under  traffic  corxjitions  .... 

213.311  Measuring  ti^ack  not  under  toad 

21 3.31 9  Drainage  ~ — 

21 3.321  Vegetation _ 

213.323  Track  gage ~. 

213,327  Alinement  

213.329  Curves,  elevation  and  speed  limits  „ 

213.331  Track  surface  

213.333  Automated  vehk^  inspection  systems  

213.335  Crossties 

(a)  Material  used ~ 

(b)  Disti^ibution  of  ties  — 

(c)  Sufficient  number  of  nondefective  ties,  norvconcrete 

(d)  Sufficient  number  of  nondefective  concrete  ties 

(e)  Joint  ties  ~-„... — 

(f)  Track  consti^xrted  wittiout  crossties 

(g)  Norvdefective  ties  sunourxling  defective  ties 

(h)  Tie  plates 

(i)  Tie  plates » 

213.337  Defective  rails  

213.339  Inspection  of  rail  in  sendee 

213.341  Inspection  of  new  rail ..... 

213.343  Continuous  welded  rail  (a)  through  (h) 

213.345  Vehicle  qualification  testing  (a)  through  (b) „ 

(c)  through  (e) 


Violation 


5,000 
5.000 
2.500 
2,500 
5,000 

2.500 

1.000 
2.500 
1,000 
2,500 
2,500 
5.000 
2,500 

5,000 
2.500 
2,500 
5,000 
2,500 
2,500 
2,500 
2,500 
5.000 
2,500 
1,000 
2.500 
1.000 

2,500 
5,000 
2,500 
2,500 
2,500 
2.500 

2.500 

2,000 
2,000 
2,500 
2,500 
1.000 


Willful  Viola- 
tion' 


7,500 
7,500 
5,000 
2,500 
7,500 

5,000 

2,000 
5.000 
2.000 
5.000 
5,000 
7,500 
5.000 

7,500 
5,000 
5,000 
7,500 
5,000 
5,000 
5,000 
5,000 
7,500 
5,000 
2,000 
5,000 
1,000 

5.000 
7,500 
5,000 
5,000 
5,000 
5,000 

5,000 

4,000 
4,000 
5.000 
5.000 
1,000 


1,000 

2.000 

2.500 

5.000 

2,500 

5.000 

1000 

2.000 

2500 

5.000 

1.000 

2.000 

5,000 

7.500 

5,000 

7.500 

2500 

5.000 

5,000 

7.500 

5,000 

7.500 

1,000 

2,000 

2,500 

5,000 

1,000 

2.000 

1,000 

2.000 

2,500 

5.000 

2,500 

5,000 

2.500 

5.000 

2,500 

5.000 

1,000 

2.000 

5000 

7.500 

2,500 

5.000 

2,500 

5.000 

5,000 

7.500 

5,000 

7.500 

2,500 

5,000 

\ 
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Section 


21 3.347  Automotive  or  railroad  crossings  at  grade 

213.349  Rail  end  mismatch _. 

213.351  (a)  Rail  joints 

213.351  (b)  Rail  joints 

213.351  (c)  Rail  joints 

213.351  (d)  Rail  joints  

213.351  (e)  Rail  joints . ...« .~..~... 

213.351  (f)  Rail  joints 

213.351  (g)  Rail  joints _ 

213.  352  Torch  cut  rails 

213.353  Turnouts,  crossovers,  transition  devices  .. 
213.355  Frog  guard  rails  and  guard  faces;  gage  ._ 

213.357  Derails 

213.359  Track  stiffness ~ .... 

213.361  Right  of  way 

213.365  Visual  inspections  ~..... . 

213.367  Special  inspections 

213.369  Inspections  records 


Willful  Viola- 

tion' 

5,000 

7,500 

2.500 

5.000 

2.500 

5.000 

2,500 

5,000 

5.000 

7.500 

2,500 

5,000 

P.SOO 

5,000 

b.UOO 

7,500 

5,000 

7,500 

2,500 

5,000 

1,000 

2.000 

2,500 

5.000 

2,500 

5.000 

5,000 

7.500 

5,000 

7.500 

2,500 

5.000 

2,500 

5.000 

2.000 

4.000 

^  A  penalty  may  be  assessed  against  an  Individual  only  for  a  willful  violation.  The  Administrator  reserves  the  right  to  assess  a  penalty  of  up  to 
$22,000  for  any  violation  where  circumstances  warrant  See  49  CFR  Part  209,  Appendix  A. 

2  In  adrttion  to  assessment  of  penalties  for  each  Jnstarx»  of  norxximpliarce  with  tfie  requirements  identified  by  this  footnote  track  segments 
designated  as  excepted  trad^  that  are  or  t)ecome  ineligible  for  such  cjesignatKxi  by  virtue  of  noncompliance  with  any  of  the  requirements  to  which 
this  footnote  applies  are  subject  to  all  other  requirements  of  Part  213  until  such  noncompliarx^e  is  remedied. 

Issued  in  Washington,  D.C  on  June  10, 
1998. 

Jolene  M.  MoUtoris, 
Administrator,  Federal  Railroad 
Administration . 
|FR  Doc.  98-15932  Filed  6-19-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFR  Chapter  1 

Federal  Acquisition  Circular  97-05; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


action:  Summary  presentation  of  final 
and  interim  rules,  and  technical 
amendments  and  corrections. 

SUMMARY:  This  document  siuiunarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  issued  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  97-05.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG),  follows  this  FAC.  The 
FAC.  including  the  SECG.  may  be 
located  on  the  Internet  at  http:// 
www.amet.gov/far. 


DATES:  For  eflective  dates  and  comment 
dates,  see  separate  docxmients  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  97-05  and 
specific  FAR  case  number(s).  Interested 
parties  may  also  visit  our  website  at 
http://www.amet.gov/far. 


Item 


I  .„ 

II  ... 

III  .. 
IV.. 

V  .„ 

VI  .. 
VII. 
VIII 
IX  .. 

x.„ 

XI  .. 

Xtl  . 


Subiect 


SutxxDntract  Ckxisent  _„_. _.— ~... 

Availat)ility  of  Speaficatwns  

Liquidaled  Damages 

Unite  on  Fee  (or  Cost-Ptus-lncentive-Fee  and  Cost-Plus-Award-Fee  Cortracta 

RehaWitation  Act,  Workers  Wrth  Disatjilities  (Interim) 

Trade  Agreements  ThreshoWs  — _..._.«.._. 

Reslnctkxis  on  Purctiases  from  Sudan ...— -. 

Software  CopyngWs  ..~ 

Travel  Reimbursement  . 

No-Cost  Vatoe  Engineering  Change  Proposals  (Interim)  „ 

Tecrimca)  Amendments. 
Availability  of  FAR  via  Internet 


FAR  case 


95-011 
97-034 
89-042/97-300 
97-042 
96-610 
97-044 
97-301 
97-614 
97-007 
96-011 


Analyst 


Klein. 

DeStetano. 

Moss. 

DeStefano. 

O'Neill. 

Unfiekj. 

UnfieW. 

O'Neill. 

Nelson. 

Kleta 


SUPP1.EMENTARY  INFORMATION: 
Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Federal  Acquisition  Circular  97-05 
amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I — Subcontract  Consent  (FAR  Case 
95-011) 

This  final  rule  amends  FAR  Parts  4. 
22.  35.  36,  44,  and  52  to  reduce 
reqiiirements  for  consent  to  subcontract. 
The  rule  eliminates  consent 
requirements  for  contractors  that  have 
an  approved  purchasing  system,  except 
when  specific  contracts  requiring 
consent  are  identified  by  the  contracting 
officer;  eliminates  consent  requirements 
for  fixed-price  incentive  contracts  and 
fixed-price  redeterminable  contracts; 
and  increases,  to  the  simplified 
acquisition  threshold,  the  dollar  level  at 
which  consent  requirements  are 
included  in  time-and-materials.  labor- 
hour,  and  letter  contracts. 

Item  n — Availability  of  Specifications 
(FAR  Case  97-034) 

This  final  rule  amends  FAR  Parts  9 
and  11  and  the  provisions  at  52.211-1. 
52.211-2,  and  52.212-1  to  update 
addresses  and  other  information 
regarding  the  availabifity  of 


specifications,  standards,  and  item 
descriptions  that  may  be  cited  in 
Government  solicitations  and  contracts. 
In  addition,  the  rule  clarifies  the  pricing 
pohcy  regarding  specifications, 
standJards,  and  conunercial  item 
descriptions  issued  by  GSA. 

Item  in — Liquidated  Damages  (FAR 
Cases  89-042  and  97-300) 

This  final  rule  amends  FAR  Parts  11. 
19,  52,  and  53  to  clarify  policy  on 
liquidated  damages  and  commercial 
subcontracting  plans  pertaining  to 
requirements  for  subcontracting  with 
small,  small  disadvantaged,  and 
women-owned  small  business  concerns. 
The  rule  implements  Section  304  of  the 
Business  Opportimity  Development 
Reform  Act  of  1988  (Pub.  L.  100-656) 
and  OFPP  Policy  Letter  95-1, 
Subcontracting  Plans  for  Companies 
Supplying  Commercial  Items.  The 
interim  mle  pubUshed  in  FAC  84-50, 
FAR  case  89-042,  54  FR  30708,  July  21, 
1989.  has  been  merged  with  this  final 
rule. 

Item  rV — Limits  on  Fee  for  Cost-Plus- 
Incentive-Fee  and  Cost-Plus-Award-Fee 
Contracts  (FAR  Case  97-042) 

This  final  mle  amends  FAR  Part  16  to 
clarify  fee  limitations  pertaining  to  cost- 
reimbursement  contracts.  The  FAR  Part 
15  rewrite  in  FAC  97-02  eliminated 
non-statutory  fee  limitations  for  cost- 


plus-incentive- fee  and  cost-plus-award- 
fee  contracts.  This  final  rule  makes 
conforming  changes  to  FAR  Part  16. 

Item  V — Rehabilitation  Act.  Workers 
With  Disabilities  (FAR  Case  96-610) 

This  interim  rule  amends  FAR 
Subpart  22.14  and  the  clauses  at 
52.212-5  and  52.222-36  to  implement 
revised  IDepartment  of  Labor  regulations 
regarding  affirmative  action  to  employ 
and  advance  in  employment  quafified 
individuals  with  disabilities.  The  dollar 
threshold  for  use  of  the  clause  at 
52.222-36  has  been  increased  from 
$2,500  to  $10,000. 

Item  VI — Trade  Agreements  Thresholds 
(FAR  Case  97-044) 

This  final  rule  amends  FAR  Part  25  to 
implement  revised  thresholds  for 
application  of  the  Trade  Agreements  Act 
and  the  North  American  Free  Trade 
Agreement,  as  pubUshed  by  the  Office 
of  the  United  States  Trade 
Representative  in  the  Federal  Register 
on  January  14,  1998  (63  FR  2295). 

Item  VII — Restrictions  on  Purchases 
firom  Sudan  (FAR  Case  97-301) 

This  final  rule  amends  FAR  25.701 
and  the  clause  at  52.225-11  to  add 
Sudan  to  the  list  of  countries  whose 
products  are  banned  from  importation 
into  the  United  States.  This  mle 
implements  Executive  Order  13067, 
dated  November  3.  997. 
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Item  VIII— Software  Copyrights  (FAR 
Case  97-614) 

This  final  rule  amends  FAR  27.405  to 
add  contracts  for  certain  computer 
software  programs  to  the  list  of 
examples  of  contracts  for  special  works 
to  which  the  Government  may  obtain 
copyrights. 

Item  DC — Travel  Reimbursement  (FAR 
Case  97-007) 

The  interim  rule  published  as  Item  IX 
of  FAC  97-03  is  converted  to  a  final  rule 
without  change.  The  rule  amends  FAR 
31.205-46  to  increase  from  $25.00  to 
$75.00  the  threshold  at  which  contractor 
personnel  must  provide  a  receipt  to 
support  travel  expenditures. 

Item  X — No-Cost  Value  Engineering 
Change  Proposals  (FAR  Case  96-011) 

This  interim  rule  revises  FAR  48.104- 
3  to  clarify  that  no-cost  value 
engineering  change  proposals  (VECPs) 
may  be  used  when,  in  the  contracting 
officer's  judgment,  reliance  on  other 
VECP  approaches  likely  would  not  be 
more  cost-effective,  and  the  no-cost 
settlement  would  provide  adequate 
consideration  to  the  Government. 

Item  XI — Technical  Amendments 

Amendments  are  being  made  at  FAR 
5.201(b)(2),  8.404(a),  31.002,  and 
45.607-2fb)  to  update  references  and 
make  editorial  changes. 

Item  XII— Availability  of  FAR  via 
Internet 

The  FAR.  along  with  Federal 
Acquisition  Circulars  and  other 
informational  items,  is  available  on  the 
Internet  at  http://www.amet.gov/far. 

[)ated:  June  11,  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
June  22, 1998. 

Federal  Acquisition  Circular  (FAC) 
97-05  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  97-05  are  effective  August  21, 
1998,  except  for  Items  V,  X,  and  XI, 
which  are  effective  June  22, 1998. 


Dated:  June  11, 1998. 
Eleanor  R.  Spector, 

Director.  Defense  Procurement 

Dated:  June  11, 1998. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator.  Office  of 
Acquisition  Policy,  General  Services 
Administration. 

Dated:  June  10, 1998. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement,  National  Aeronautics  and 
Space  Administration. 
(FR  Doc.  98-16111  Filed  6-19-98;  8:45  ami 

BILUNQ  CODE  atZO-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  4,  22,  35,  36,  44,  and  52 

(FAC  97-05;  FAR  Case  95-011;  Item  I] 
RIN  9000-AH57 

Federal  Acquisition  Regulation; 
Subcontract  Consent 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
reduce  requirements  for  consent  to 
subcontract.  The  rule  eliminates  the 
consent  requirements  for  contractors 
that  have  an  approved  purchasing 
system,  except  when  specific 
subcontracts  requiring  consent  are 
identified  by  the  contracting  officer, 
eliminates  consent  requirements  for 
fixed-price  incentive  contracts  and 
fixed-price  redeterminable  contracts; 
and  increases,  to  the  simplified 
acquisition  threshold,  the  dollar  level  at 
which  consent  requirements  are 
included  in  time-and-materials,  labor- 
hour,  and  letter  contracts.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  August  21,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405.  (202) 


501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analyst,  at 
(202)  501-3775.  Please  cite  FAC  97-05, 
FAR  case  95-011. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  21, 1997  (62 
FR  19465).  Comments  were  received 
from  nine  respondents.  All  comments 
were  considered  in  the  development  of 
this  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq..  because  the 
consent  to  subcontract  requirement  has 
a  very  small  administrative  cost  that  is 
passed  along  to  the  Government  as  part 
of  the  contract  price,  and  this  rule 
reduces  the  requirement  for  consent  to 
subcontract. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.]  is  deemed  to  apply 
because  the  final  rulfe  contains 
information  collection  requirements. 
Accordingly,  a  request  for  approval  of 
the  information  collection  requirements 
was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  and 
approved  through  June  30,  2000,  under 
OMB  Control  Number  9000-0149. 
Public  comments  concerning  this 
request  were  invited  through  Federal 
Register  notice  62  FR  19465,  April  21. 
1997,  and  no  comments  were  received. 

List  of  Subjects  in  48  CFR  Parts  4,  22, 
35. 36,  44,  and  52 

Government  procurement. 

Dated:  June  11,1998. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  4,  22,  35.  36. 
44,  and  52  are  amended  as  set  forth 
below: 

1 .  The  authority  citation  for  48  CFR 
Parts  4,  22,  35,  6,  44,  and  52  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 
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PART  4— ADMINISTRATIVE  MATTERS 

4.705-3     [Amended] 

2.  Section  4.705-3  is  amended  in 
paragraph  (0  by  revising  the 
parenthetical  to  read  "(see  52.244-2)". 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.810    [AnMfKtod] 

3.  Section  22.810  is  amended  in 
paragraph  (g)  by  removing  the  phrase 
"paragraph  (a),  (b),  or  (c)  of  44.204"  and 
adding  in  its  place  "44.204(a]". 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

4.  Section  35.009  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

35.009    Subcontracting  research  and 
development  effort. 

•    •    *  The  clause  at  52.244-2, 
Subcontracts,  prescribed  for  certain 
types  of  contracts  at  44.204(a),  requires 
the  contracting  officer's  prior  approval 
for  the  placement  of  certain 
subcontracts. 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

5.  Section  36.606  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

36.606    Negotiations. 


(e)  Because  selection  of  firms  is  based 
upon  qualifications,  the  extent  of  any 
subcontracting  is  an  important 
negotiation  topic.  The  clause  prescribed 
at  44.204(b),  Subcontractors  and      < 
Outside  Associates  and  Consultants 
(Architect-Engineer  Services)  (see 
52.244-4),  limits  a  firm's  subcontracting 
to  firms  agreed  upon  during 
negotiations. 


PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

6.  Section  44.000  is  revised  to  read  as 
follows: 

44.000    Scope  of  part 

(a)  This  part  prescribes  policies  and 
procedures  for  consent  to  subcontracts 
or  advance  notification  of  subcontracts, 
and  for  review,  evaluation,  and  approval 
of  contractors'  purchasing  systems. 

(b)  The  consent  and  advance 
notification  requirements  of  subpart 
44.2  are  not  applicable  to  prime 
contracts  for  commercial  items  acquired 
pursuant  to  part  12. 


44.102    [Removed] 

7.  Section  44.102  is  removed. 

44.201     Consent  and  advance  nottflcatlon 
requirements. 

8.  The  heading  of  section  44.201  is 
revised  to  read  as  set  forth  above. 

9.  Sections  44.201-1  and  44.201-2  are 
revised  to  read  as  follows: 

44.201-1     Consent  requirements. 

(a)  If  the  contractor  has  an  approved 
piutihasing  system,  consent  is  required 
for  subcontracts  specifically  identified 
by  the  contracting  officer  in  the 
subcontracts  clause  of  the  contract.  The 
contracting  officer  may  require  consent 
to  subcontract  if  the  contracting  officer 
has  determined  that  an  individual 
consent  action  is  required  to  protect  the 
Government  adequately  because  of  the 
subcontract  type,  complexity,  or  value, 
or  because  the  subcontract  needs  special 
surveillance.  These  can  be  subcontracts 
for  critical  systems,  subsystems. 
components,  or  services.  Subcontracts 
may  be  identified  by  subcontract 
niunber  or  by  class  of  items  {e.g., 
subcontracts  for  engines  on  a  prime 
contract  for  airframes). 

(b)  If  the  contractor  does  not  have  an 
approved  purchasing  system,  consent  to 
subcontract  is  required  for  cost- 
reimbursement,  time-and-materials, 
labor-hour,  or  letter  contracts,  and  also 
for  impriced  actions  (including 
unpriced  modifications  and  unpriced 
delivery  orders)  under  fixed-price 
contracts  that  exceed  the  simplified 
acqiusition  threshold,  for — 

(1)  Cost-reimbursement,  time-and- 
materials,  or  labor-hciu*  subcontracts; 
and 

(2)  Fixed-price  subcontracts  that 
exceed — 

(i)  For  the  Department  of  Defense,  the 
Coast  Guard,  and  the  National 
Aeronautics  and  Sptace  Administration, 
the  greater  of  the  simplified  acquisition 
threshold  or  5  percent  of  the  total 
estimated  cost  of  the  contract:  or 

(ii)  For  civilian  agencies  other  than 
the  Coast  Guard  and  the  National 
Aeronautics  and  Space  Administration, 
either  the  simplified  acquisition 
threshold  or  5  percent  of  the  total 
estimated  cost  of  the  contract. 

(c)  Consent  may  be  required  for 
subcontracts  under  prime  contracts  for 
architect-engineer  services. 

(d)  The  contracting  officer's  written 
authorization  for  the  contractor  to 
purchase  from  Government  sources  (see 
part  51)  constitutes  consent. 

44.201-2    Advance  notification 
requtovmants. 

Under  cost-reimbursement  contracts, 
even  if  the  contractor  has  an  approved 


purchasing  system  and  consent  to 
subcontract  is  not  required  under 
44.201-1,  the  contractor  is  required  by 
statute  (10  U.S.C.  2306(e)  or  41  U.S.C 
254(b))  to  notify  the  agency  before  the 
award  of — 

(a)  Any  cost-plus-fixed-fee 
subcontract;  or 

(b)  Any  fixed-price  subcontract  that 
exceeds — 

(1)  For  the  Department  of  Defense,  the 
Coast  Guard,  and  the  National 
Aeronautics  and  Space  Administration, 
the  greater  of  the  simplified  acquisition 
threshold  or  5  percent  of  the  total 
estimated  cost  of  the  contract;  or 

(2)  For  civilian  agencies  other  than 
the  Coast  Guard  and  the  National 
Aeronautics  and  Space  Administration, 
either  the  simplified  acquisition 
threshold  or  5  percent  of  the  total 
estimated  cost  of  the  contract. 

44.201-3  and  44.201  -4    [Removed] 

10.  Sections  44.201-3  and  44.201-4 
are  removed. 

11.  Section  44.202-1  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

44.202-1    ResponsitHllties. 


(b)  The  contracting  officer  responsible 
for  consent  shall  review  the  contractor's 
notification  and  supporting  data  to 
ensure  that  the  proposed  subcontract  is 
appropriate  for  the  risks  involved  and 
consistent  with  current  policy  and 
sound  business  judgment. 

(c)  Designation  of  sf>ecific 
subcontractors  during  contract 
negotiations  does  not  in  itself  satisfy  the 
requirements  for  advance  notification  or 
consent  pursuant  to  the  clause  at 
52.244-2.  However,  if,  in  the  opinion  of 
the  contracting  officer,  the  advance 
notification  or  consent  requirements 
were  satisfied  for  certain  subcontracts 
evaluated  during  negotiations,  the 
contracting  officer  shall  identify  those 
subcontracts  in  paragraph  (k)  of  the 
clause  at  52.244-2. 

44.202-2    [Amended] 

12.  Section  44.202-2  is  amended  in 
the  introductory  text  of  paragraph  (a)  by 
adding  ",  at  a  minimxmi,"  after  the  word 
"shall". 

13.  Section  44.204  is  revised  to  read 
as  follows: 

44.204    Contract  clauses. 

(a)(1)  The  contracting  officer  shall 
insert  the  clause  at  52.244-2. 
Subcontracts,  in  solicitations  and         ^ 
contracts  when  contemplating — 

(i)  A  cost-reimbursement  contract; 

(ii)  A  letter  contract  that  exceeds  the 
simplified  acquisition  threshold; 
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(iii)  A  fixed-price  contract  that 
exceeds  the  simplified  acquisition 
threshold  under  which  unpriced 
contract  actions  (including  unpriced 
modifications  or  unpriced  delivery 
orders)  are  anticipated; 

(iv)  A  time-and-materials  contract  that 
exceeds  the  simplified  acquisition 
threshold:  or 

(v)  A  labor-hour  contract  that  exceeds 
the  simplified  acquisition  threshold. 

(2)  If  a  cost-reimbursement  contract  is 
contemplated — 

(i)  For  the  Department  of  Defense,  the 
Coast  Guard,  and  the  National 
Aeronautics  and  Space  Administration, 
the  contracting  officer  shall  use  the 
clause  with  its  Alternate  I;  or 

(ii)  For  civilian  agencies  other  than 
the  Coast  Guard  and  the  National 
Aeronautics  and  Space  Administration, 
the  contracting  officer  shall  use  the 
clause  with  its  Alternate  II. 

(3)  Use  of  this  clause  is  not  required 
in — 

(i)  Fixed-price  architect -engineer 
contracts;  or 

(ii)  Contracts  for  mortuary  services, 
refuse  services,  or  shipment  and  storage 
of  personal  property,  when  an  agency- 
prescribed  clause  on  approval  of 
subcontractors'  facilities  is  required. 

(b)  The  contracting  officer  may  insert 
the  clause  at  52.244—4,  Subcontractors 
and  Outside  Associates  and  Consultants 
(Architect-Engineer  Services),  in  fixed- 
price  architect-engineer  contracts. 

(c)  The  contracting  officer  shall,  when 
contracting  by  negotiation,  insert  the 
clause  at  52.244-5,  Competition  in 
Subcontracting,  in  solicitations  and 
contracts  when  the  contract  amount  is 
expected  to  exceed  the  simplified 
acquisition  threshold,  unless — 

(1)  A  firm-fixed-price  contract, 
awarded  on  the  basis  of  adequate  price 
competition  or  whose  prices  are  set  by 
law  or  regulation,  is  contemplated;  or 

(2)  A  time-and-materials.  labor-hour, 
or  architect -engineer  contract  is 
contemplated. 

PART  52— SOLICfTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.244-1    [R«mov«d  and  Reserved] 

14.  Section  52.244-1  is  removed  and 
reserved. 

15.  Section  52.244-2  is  revised  to  read 
as  follows: 

52.244-2    Subcontracts. 

As  prescribed  in  44.204(a)(1),  insert 
the  following  clause: 

SUBCONTRACTS  (AUG  1998) 

(a)  Definitions.  As  used  in  this  clause — 
Approved  purchasing  system  means  a 
Contractor's  purchasing  system  that  has  been 
reviewed  and  approved  in  accordance  with 


Part  44  of  the  Federal  Acquisition  Regulation 
(FAR). 

Consent  to  subcontract  means  the 
Contracting  Officer's  written  consent  for  the 
Contractor  to  enter  into  a  particular 
subcontract. 

Subcontract  means  any  contract,  as  defined 
in  FAR  Subpart  2.1.  entered  into  by  a 
subcontractor  to  furnish  supplies  or  services 
for  performance  of  the  prime  contract  or  a 
subcontract.  It  includes,  but  is  not  limited  to, 
purchase  orders,  and  changes  and 
modifications  to  purchase  orders. 

(b)  This  clause  does  not  apply  to 
subcontracts  for  special  test  equipment  when 
the  contract  contains  the  clause  at  FAR 
52.245-18.  Special  Test  Equipment. 

(c)  When  this  clause  is  included  in  a  fixed- 
price  type  contract,  consent  to  subcontract  is 
required  only  on  unpriced  contract  actions 
(including  unpriced  modifications  or 
unpriced  delivery  orders),  and  only  if 
required  in  accordance  with  paragraph  (d)  or 
(e)  of  this  clause. 

(d)  If  the  Contractor  does  not  have  an 
approved  purchasing  system,  consent  to 
subcontract  is  required  for  any  subcontract 
that— 

(1)  Is  of  the  cost-reimbursement,  time-and- 
materials,  or  labor-hour  type:  or 

(2)  Is  fixed-price  and  exceeds — 
(i)  For  a  contract  awarded  by  the 

Department  of  E)efense,  the  Coast  Guard,  or 
the  National  Aeronautics  and  Space 
Administration,  the  greater  of  the  simplified 
acquisition  threshold  or  5  percent  of  the  total 
estimated  cost  of  the  contract;  or 

(ii)  For  a  contract  awarded  by  a  civilian 
agency  other  than  the  Coast  Guard  and  the 
National  Aeronautics  and  Space 
Administration,  either  the  simplified 
acquisition  threshold  or  5  percent  of  the  total 
estimated  cost  of  the  contract. 

(e)  If  the  Contractor  has  an  approved 
purchasing  system,  the  Contractor 
nevertheless  shall  obtain  the  Contracting 
Officer's  written  consent  before  placing  the 
following  subcontracts: 


(f)(1)  The  Contractor  shall  notify  the 
Contracting  Officer  reasonably  in  advance  of 
placing  any  subcontract  or  modification 
thereof  for  which  consent  is  required  under 
paragraph  (c),  (d),  or  (e)  of  this  clause, 
including  the  following  information: 

(i)  A  description  of  the  supplies  or  services 
to  be  subcontracted. 

(ii)  Identification  of  the  type  of  subcontract 
to  be  used. 

(iii)  Identification  of  the  proposed 
subcontractor. 

(iv)  The  propKDsed  subcontract  price. 

(v)  The  subcontractor's  current,  complete, 
and  acciuate  cost  or  pricing  data  and 
Certificate  of  Current  Cost  or  Pricing  Data,  if 
required  by  other  contract  provisions. 

(vi)  The  subcontractor's  Disclosure 
Statement  or  Certificate  relating  to  Cost 
Accounting  Standards  when  such  data  are 
required  by  other  provisions  of  this  contract 

(vii)  A  negotiation  memorandum 
reflecting — 

(A)  The  principal  elements  of  the 
subcontract  price  negotiations: 


(B)  The  most  significant  considerations 
controlling  establishment  of  initial  or  revised 
prices: 

(C)  The  reason  cost  or  pricing  data  were  or 
were  not  required: 

(D)  Tne  extent,  if  any,  to  which  the 
Contractor  did  not  rely  on  the  subcontractor's 
cost  or  pricing  data  in  determining  the  price 
objective  and  in  negotiating  the  final  price: 

(E)  The  extent  to  which  it  was  recognized 
in  the  negotiation  that  the  subcontractor's 
cost  or  pricing  data  were  not  accurate, 
complete,  or  current:  the  action  taken  by  the 
Contractor  and  the  subcontractor:  and  the 
effect  of  any  such  defective  data  on  the  total 
price  negotiated; 

(F)  The  reasons  for  any  significant 
difference  between  the  Contractor's  price 
objective  and  the  price  negotiated:  and 

(G)  A  complete  explanation  of  the 
incentive  fee  or  profit  plan  when  incentives 
are  used.  The  explanation  shall  identify  each 
critical  performance  element,  management 
decisions  used  to  quantify  each  incentive 
element,  reasons  for  the  incentives,  and  a 
summary  of  all  trade-off  possibilities 
considered. 

(2)  The  Contractor  is  not  required  to  notify 
the  Contracting  Officer  in  advance  of  entering 
into  any  subcontract  for  which  consent  is  not 
required  under  p>aragraph  (c).  (d),  or  (e)  of 
this  clause. 

(g)  Unless  the  consent  or  approval  * 

specifically  provides  otherwise,  neither 
consent  by  the  Contracting  Officer  to  any 
subcontract  nor  approval  of  the  Contractor's 
purchasing  system  shall  constitute  a 
determination — 

(1)  Of  the  acceptability  of  any  subcontract 
terms  or  conditions; 

(2)  Of  the  allowability  of  any  cost  under 
this  contract;  or 

(3)  To  relieve  the  Contractor  of  any 
responsibility  for  performing  this  contract. 

(h)  No  subcontract  or  modification  thereof 
placed  under  this  contract  shall  provide  for 
payment  on  a  cost-plus-a-percentage-of-cost 
basis,  and  any  fee  payable  under  cost- 
reimbursement  type  subcontracts  shall  not 
exceed  the  fee  limitations  in  FAR  15.404- 
4(c)(4)(i). 

(i)  The  Contractor  shall  give  the 
Contracting  Officer  immediate  written  notice 
of  any  action  or  suit  filed  and  prompt  notice 
of  any  claim  made  against  the  Contractor  by 
any  subcontractor  or  vendor  that,  in  the 
opinion  of  the  Contractor,  may  result  in 
litigation  related  in  any  way  to  this  contract, 
with  respect  to  which  the  Contractor  may  be 
entitled  to  reimbursement  from  the 
Government 

(j)  The  Government  reserves  the  right  to 
review  the  Contractor's  purchasing  system  as 
set  forth  in  FAR  Subpart  44.3. 

(k)  Paragraphs  (d)  and  (f)  of  this  clause  do 
not  apply  to  the  following  subcontracts, 
which  were  evaluated  during  negotiations; 


(End  of  clause) 

Alternate  I  (Aug  1998).  As  prescribed  in 
44.204(a)(2)(i),  substitute  the  following 
(>aragraph  (f)(2)  for  paragraph  (f)(2)  of  the 
basic  clause: 
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(0(2)  If  the  Contractor  has  an  approved 
purchasing  system  and  consent  is  not 
required  under  paragraph  (c).  (d),  or  (e)  of 
this  clause,  the  Contractor  nevertheless  shall 
notify  the  Contracting  Officer  reasonably  in 
advance  of  entering  into  any  (i)  cost-plus- 
fixed-fee  subcontract,  or  (ii)  fbced-price 
subcontract  that  exceeds  the  greater  of  the 
simplified  acquisition  threshold  or  5  percent 
of  the  total  estimated  cost  of  this  contract. 
The  notification  shall  include  the 
information  required  by  paragraphs  (f)(l)(i] 
through  (fKl)(iv)  of  this  clause. 

Alternate  n  (Aug  1998).  As  prescribed  in 
44.204(a)(2Kii).  substitute  the  following 
paragraph  (f)(2)  for  paragraph  (f)(2)  of  the 
basic  clause: 

(f)(2)  If  the  Contractor  has  an  approved 
purchasing  system  and  consent  is  not 
required  under  paragraph  (c),  (d),  or  (e)  of 
this  clause,  the  Contractor  nevertheless  shall 
notify  the  Contracting  Officer  reasonably  in 
advance  of  entering  into  any  (i)  cost-plus- 
fixed-fee  subcontract,  or  (ii)  fixed-price 
subcontract  that  exceeds  either  the  simplified 
acquisition  threshold  or  5  percent  of  the  total 
estimated  cost  of  this  contract.  The 
nobfication  shall  include  the  information 
required  by  paragraphs  (0(l)(i)  through 
(f)(l)(iv)  of  this  clause. 

52^44-3    [Removed  and  reserved] 

16.  Section  52.244-3  is  removed  and 
reserved. 

17.  Section  52.244—4  is  amended  by 
revising  the  section  heading, 
introductory  paragraph,  and  clause 
heading  and  date  to  read  as  follows: 

52.244—4  Subcontractors  and  outside 
associates  and  consultants  (Architect- 
engmeef  services). 

As  prescribed  in  44.204(b),  insert  the 
following  clause; 

SUBCONTRACTORS  AND  OUTSHW 
ASSOCIATES  AND  CONSULTANTS 
(ARCHITECT-ENGINEER  SERVICES)  (AUG 
1998) 


(End  of  clause) 
52.244-S    [Amended] 

18.  Section  52.244-5  is  amended  in 
the  introductory  paragraph  by  revising 
"44.204(e)"  to  read  "44.204(c)". 

[FR  Doc.  98-16112  Filed  6-19-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFR  Parts  9, 11,  and  52 

[FAC  97-05;  FAR  CaM  97-034;  Item  II] 

RIN  9000-AIOO 

Federal  Acquisition  Regulation; 
Availability  of  Specifications 

AQENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
update  information  regarding  the 
availabihty  of  specifications,  standards, 
and  item  descriptions  dted  in 
Government  solicitations  and  contracts. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  August  21,  1998. 
FOR  FURTV«R  INFORMATWDH  COWTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington.  DC  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  pubUcation  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  DeStefano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  dte  FAC  97- 
05,  FAR  case  97-034. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Parts  9 
and  11  and  the  provisions  at  52.211-1, 
52.211-2,  and  52.212-1  to  update 
information  regarding  the  availability  of 
specifications,  standards,  and  item 
descriptions  that  may  be  cited  in 
Government  soHcitations  and  contracts. 
New  organization  names,  addresses,  and 
telephone  numbers,  and  a  new  method 
of  obtaining  information  on  the  World 
Wide  Web  have  been  added.  In 
addition,  the  rule  clarifies  the  pricing 
pohcy  regarding  specifications, 
standards,  and  commercial  item 
descriptions  issued  by  GSA. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pub.  L.  98- 


577.  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subparts 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  97-05.  FAR 
case  97-034).  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  imm  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  9. 11. 
and  52 

Government  procurement. 

Dated:  June  11,  1998. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  9.  11,  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  9,  11,  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  9— CONTRACTOR 
QUALIFICATIONS 

2.  Section  9.203  is  amended  by 
revising  paragraphs  (c)(1)  and  (d)  to  read 
as  follows: 

9.203    QPL's.  QML's,  and  QBL'S. 

*  *  •  *  * 

(c)"  •  * 

(1)  Federal  Standardization  Manual, 
FSPM-0001. 

•        •        •        •        • 

(d)  The  pubUcations  Usted  in 
paragraphs  (b)  and  (c)  of  this  section  are 
sold  to  the  public.  The  publications  in 
paragraphs  (b)(1)  and  (c)(1)  of  this 
section  may  be  obtained  from  the 
addressee  in  11.201(d)(1).  The 
publications  in  paragraphs  (b)(2)  and 
(c)(2)  of  this  section  may  be  obtained 
from  the  addressee  in  11.201(d)(2). 

PART  11— DESCRIBING  AGENCY 
NEEDS 

3.  Section  11.102  is  revised  to  read  as 
follows: 

11.102    Standardization  program. 

Agencies  shall  select  existing 
requirements  dociunents  or  develop 
new  requirements  documents  that  meet 
the  needs  of  the  agency  in  accordance 


UMI 
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with  the  guidance  contained  in  the 
Federal  Standardization  Manual, 
FSPM-0001,  and,  for  DoD  components. 
DoD  4120.3-M.  Defense  Standardization 
Program  Policies  and  Procedures.  The 
Federal  Standardization  Manual  may  be 
obtained  from  the  General  Services 
Administration  (see  address  in 
11.201(d)(1)).  DoD  4120.3-M  may  be 
obtained  from  DoD  (see  address  in 
11.201(d)(2)). 

4.  Section  11.201  is  amended  by 
revising  paragraph  (d)  and  the  first 
sentence  of  paragraph  (e)  to  read  as 
follows: 

1 1 .201    Identification  and  availability  of 
specifications. 

•        •        •        *        • 

(d)(1)  The  GSA  Index  of  Federal 
Specifications,  Standards  and 
Commercial  Item  Descriptions,  FPMR 
Part  101-29,  may  be  purchased  from 
the — General  Services  Administration, 
Federal  Supply  Service,  Specifications 
Section,  Suite  8100,  470  East  L'Enfant 
Plaza,  SW,  Washington,  DC  20407, 
Telephone  (202)  619-8925. 

(2)  The  DoDISS  may  be  purchased 
from  the — Department  of  Defense  Single 
Stock  Point  (DoDSSP),  Building  4. 
Section  D,  700  Robbins  Avenue. 
Philadelphia.  PA  19111-5094. 
Telephone  (215)  697-2667/2179. 

(e)  Agencies  may  generally  obtain 
from  the  GSA  Specifications  Section  or 
DoDSSP  those  nongovernment 
(voluntary)  standards  adopted  for  use  by 
Federal  or  Defense  activities.  •  •  • 

5.  Section  11.204  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

1 1 .204    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.211-1.  AvailabiUty 
of  Specifications  Listed  in  the  GSA 
Index  of  Federal  Specifications, 
Standards  and  Commercial  Item 
Descriptions,  FPMR  Part  101-29,  in 
solicitations  that  cite  specifications 
listed  in  the  Index  that  are  not  furnished 
with  the  solicitation. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  52.211-2,  Availability 
of  Specifications  Listed  in  the  DoD 
Index  of  Specifications  and  Standards 
(IDoDISS)  and  Descriptions  Listed  in  the 
Acquisition  Management  Systems  and 
Data  Requirements  Control  List,  DoD 
5010.12-L,  in  solicitations  that  cite 
specifications  listed  in  the  DoDISS  or 
DoD  5010.12-L  that  are  not  furnished 
with  the  solicitation. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Sections  52.211-1  and  52.211-2  are 
revised  to  read  as  follows: 

52.21 1-1    Availability  of  Specifications 
Listed  In  tiie  GSA  Index  of  Federal 
Specifications,  Standards  and  Comnwrclal 
Item  Descriptions,  FPMR  Part  101-29. 

As  prescribed  in  11.204(a).  insert  the 
following  provision: 

AVAILABILmr  OF  SPEQnCATIONS 
LISTED  IN  THE  GSA  INDEX  OF  FEDERAL 
SPECIFICATIONS.  STANDARDS  AND 
COMMERCIAL  ITEM  DESCRIPTIONS, 
FPMR  PART  101-29  (AUG  1998) 

(a)  The  GSA  Index  of  Federal 
Specifications,  Standards  and  Commercial 
Item  Descriptions.  FTMR  Part  101-29,  and 
copies  of  specifications,  standards,  and 
commercial  item  descriptions  cited  in  this 
solicitation  may  be  obtained  for  a  fee  by 
submitting  a  request  to — GSA  Federal  Supply 
Service,  Specifications  Section,  Suite  8100, 
470  East  L'Enfont  Plaza.  SW.  Washington,  DC 
20407,  Telephone  (202)  619-8925,  Facsimile 
(202)  619-8978. 

(b)  If  the  General  Services  Administration, 
Department  of  Agriculture,  or  Department  of 
Veterans  Affoirs  issued  this  solicitation,  a 
single  copy  of  sp>ecifications,  standards,  and 
commercial  item  descriptions  cited  in  this 
solicitation  may  be  obtained  free  of  charge  by 
submitting  a  request  to  the  addressee  in 
paragraph  (a)  of  this  provision.  Additional 
copies  will  be  issued  for  a  fee. 

(End  of  provision) 

52.21 1-2    Availability  of  Specifications 
Listed  In  the  DoD  Index  of  Specifications 
and  Standards  (DoDISS)  and  Descriptions 
Listed  In  ttie  Acquisition  Management 
Systems  and  Data  Requirements  Control 
List.  DoD  50iai2-L. 

As  prescribed  in  11.204(b),  insert  the 
following  provision: 

AVAILABILITY  OF  SPECOTCATIONS 
USTED  IN  THE  DOD  INDEX  OF 
SPECIFICATIONS  AND  STANDARDS 
(DODISS)  AND  DESCRIPTIONS  LISTED  IN 
THE  ACQUISITION  MANAGEMENT 
SYSTEMS  AND  DATA  REQUIREMENTS 
CONTROL  LIST,  DOD  5010.12-L  (AUG 
1998) 

(a)  Copies  of  sp>ecifications,  standards,  and 
data  item  descriptions  cited  in  this 
solicitation  may  be  obtained  for  a  fee  by 
submitting  a  request  to  the — Department  of 
Defense  Single  Stock  Point  (DoDSSP), 
Building  4.  Section  D,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5094,  Telephone 
(215)  697-2667/2179,  Facsimile  (215)  697- 
1462. 

(b)  Order  forms,  pricing  information,  and 
customer  support  information  may  be 
obtained — 

(1)  By  telephone  at  (215)  697-2667/2179; 
or 

(2)  Through  the  DoDSSP  Internet  site  at 
http://www.dodssp.daps.mil. 


(End  of  provision) 

7.  Section  52.212-1  is  amended  by 
revising  the  date  of  the  provision  and 
paragraph  (i)  to  read  as  follows: 

52.212-1    Instructions  to  Offerors— 
Comnrwrcial  Items. 


INSTRUCTIONS  TO  OFFERORS— 
COMMERCL\L  ITEMS  (AUG  1998) 

•  •  •  *  • 

(i)  Availability  of  requirements  documents 
cited  in  the  solicitation.  (l)(i)  The  GSA  Index 
of  Federal  Specifications,  Standards  and 
Commercial  Item  Descriptions,  FPMR  Part 
101-29,  and  copies  of  specifications, 
standards,  and  commercial  item  descriptions 
cited  in  this  solicitation  may  be  obtained  for 
a  fee  by  submitting  a  request  to — GSA 
Federal  Supply  Service  Specifications 
Section.  Suite  8100,  470  East  L'Bnfant  Plaza, 
SW,  Washington,  DC  20407,  Telephone  (202) 
619-8925.  Facsimile  (202)  619-8978. 

(ii)  If  the  General  Services  Administration. 
Department  of  Agriculture,  or  Department  of 
Veterans  Affairs  issued  this  solicitation,  a 
single  copy  of  specifications,  standards,  and 
commercial  item  descriptions  cited  in  this 
solicitation  may  be  obtained  &ee  of  charge  by 
submitting  a  request  to  the  addressee  in 
paragraph  (i)(l)(i)  of  this  provision. 
Additional  copies  will  be  issued  for  a  fee. 

(2)  The  DoD  Index  of  Specifications  and 
Standards  (DoDISS)  and  documents  listed  in 
it  may  be  obtained  from  the — Dep>artment  of 
Defense  Single  Stoclc  Point  (DoDSSP). 
Building  4,  Section  D,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5094,  Telephone 
(215)  697-2667/2179,  Facsimile  (215)  697- 
1462. 

(i)  Automatic  distribution  may  be  obtained 
on  a  subscription  basis. 

(ii)  Order  forms,  pricing  inibrmation,  and 
customer  support  information  may  be 
obtained — 

(A)  By  telephone  at  (215)  697-2667/2179; 
or 

(B)  Through  the  DoDSSP  Internet  site  at 
http://www.dodssp.dap8.mil. 

(3)  Nongovernment  (voluntary)  standards 
must  be  obtained  from  the  organization 
responsible  for  their  preparation,  publication, 
or  maintenance. 


(End  of  provision) 

IFR  Doc.  98-16113  Filed  6-19-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  11, 19,  52,  and  53 

[FAC  97-05;  FAR  Cases  89-042  and  97- 
300;  rtemlin 

RINs  9000-A020  and  9000-AH53 

Federal  Acquisition  Regulation; 
Liquidated  Damages 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Pmposed  and  interim  rules 
adopted  as  final  with  changes. 

summary:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Reg\ilations  Council  have 
agreed  to  convert  the  proposed  and 
interim  rules  to  final  with  changes.  This 
final  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  clarify 
policy  on  liquidated  damages  and 
conunercial  subcontracting  plans  and  to 
implement  OFPP  Policy  Letter  95-1. 
Subcontracting  Plans  for  Companies 
Supplying  Commercial  Items.  The 
interim  rule  published  as  FAR  case  89- 
042  at  54  FR  30708.  July  21. 1989.  has 
been  merged  with  this  final  rule.  This 
regulatory  action  was  not  subject  to 
O^ce  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30. 1993.  and  is  not  a 
major  nde  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  August  21.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Prociuement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  97-05. 
FAR  case  97-300. 
8UPP1.EMENTARY  INFORMATION: 

A.  Background 

An  interim  rule,  under  FAR  Case  89- 
042  (Liquidated  Damages),  was 
published  on  July  21,  1989  (54  FR 
30708).  to  require  a  prime  contractor  to 
pay  liquidated  damages  upon  a  finding 
of  a  lack  of  good  faith  effort  to  meet 
small  business  subcontracting  goals. 
The  rule  implemented  Section  304  of 
the  Business  Opportunity  Development 
Reform  Act  of  1988,  Pub.  L.  100-656. 
The  interim  rule  is  hereby  adopted  as 


final  with  changes  and  merged  with  this 
final  rule. 

A  proposed  rule  containing  revisions 
to  the  interim  rule  was  published  on 
April  11.  1997  (62  FR  17960).  The 
revisions  in  the  proposed  rule  resulted 
from  the  public  comments  received  on 
the  interim  rule,  and  fixim  the 
requirements  of  OFPP  Policy  Letter  95- 
1,  Subcontracting  Plans  for  Companies 
Supplying  Commercial  Items. 

Eight  sources  submitted  comments  in 
response  to  the  proposed  rule.  All 
comments  were  considered  in 
developing  this  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C  601,  et  seq..  because  small 
business  concerns  are  exempt  from 
subcontracting  plan  requirements. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Parts  11. 19. 
52,  and  53 

Government  procurement. 

Dated:  )une  11, 1998. 
Edward  C  Loeb. 
Director,  Federal  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  with 
Changes 

Accordingly,  the  interim  rule 
pubhshed  as  FAR  Case  89-042 
amending  48  CFR  Parts  19  and  52. 
which  was  published  at  54  FR  30708. 
July  21.  1989.  is  hereby  adopted  as  final 
and  merged  with  this  final  rule  with  the 
following  changes: 

1.  The  authority  citation  for  48  CFR 
Parts  11. 19.  52.  and  53  continues  to 
read  as  follows: 

Authority.  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  11— DESCRIBING  AGENCY 
NEEDS 

2.  Section  11.501  is  revised  to  read  as 
follows: 


11.501    General. 

This  subpart  provides  pohcies  and 
procedures  for  the  use  of  liquidated 
damages  clauses  in  solicitations  and 
contracts  for  supplies,  services,  and 
construction,  except  for  the  Liquidated 
Damages — Subcontracting  Plan  clause  at 
52.219-16.  which  may  be  applied 
pursuant  to  19.705-7. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

3.  Section  19.701  is  revised  to  read  as 
follows: 

19.701     Definitions. 

Commercial  plan  means  a 
subcontracting  plan  (including  goals) 
that  covers  the  offeror's  fiscal  year  and 
that  applies  to  the  entire  production  of 
commercial  items  sold  by  either  the 
entire  company  or  a  portion  thereof 
{e.g.,  division,  plant,  or  product  line). 

Failure  to  make  a  good  faith  effort  to 
comply  with  the  subcontracting  plan 
means  willful  or  intentional  failure  to 
perform  in  accordance  with  the 
requirements  of  the  subcontracting  plan, 
or  willful  or  intentional  action  to 
frustrate  the  plan. 

Individual  contract  plan  means  a 
subcontracting  plan  that  covers  the 
entire  contract  period  (including  option 
periods),  applies  to  a  specific  contract, 
and  has  goals  that  are  based  on  the 
offeror's  planned  subcontracting  in 
support  of  the  specific  contract,  except 
that  indirect  costs  incurred  for  common 
or  joint  purposes  may  be  allocated  on  a 
prorated  basis  to  the  contract. 

Master  plan  means  a  subcontracting 
plan  that  contains  all  the  required 
elements  of  an  individual  contract  plan. 
except  goals,  and  may  be  incorporated 
into  individual  contract  plans,  provided 
the  master  plan  has  been  approved. 

Small  business  subcontractor  means 
any  concern  that — 

(a)  In  connection  with  subcontracts  of 
$10,000  or  less,  has  a  number  of 
employees,  including  its  affiliates,  that 
does  not  exceed  500  persons;  and 

(b)  In  coimection  with  subcontracts 
exceeding  $10,000.  has  a  number  of 
employees  or  average  annual  receipts, 
including  its  affiliates,  that  does  not 
exceed  the  size  standard  under  19.102 
for  the  product  or  service  it  is  providing 
on  the  subcontract. 

Subcontract  means  any  agreement 
(other  than  one  involving  an  employer- 
employee  relationship)  entered  into  by 
a  Government  prime  contractor  or 
subcontractor  calling  for  supplies  and/ 
or  services  required  for  performance  of 
the  contract,  contract  modification,  or 
subcontract. 

4.  Section  19.702  is  amended  by 
revising  paragraph  (a)  introductory  text. 
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the  first  sentences  of  (a)(1)  and  (a)(2); 
and  paragraph  (b)(4)  to  read  as  follows: 

19.702    Statutory  requiranwnta. 

*  «         •         •         • 

(a)  Except  as  stated  in  paragraph  (b) 
of  this  section.  Section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d))  imposes 
the  following  requirements  regarding 
subcontracting  with  small  businesses 
and  small  business  subcontracting 
plans: 

(1)  In  negotiated  acquisitions,  each 
solicitation  of  offers  to  perform  a 
contract  or  contract  modification,  that 
individually  is  expected  to  exceed 
$500,000  ($1,000,000  for  construction) 
and  that  has  subcontracting 
possibilities,  shall  require  the 
apparently  successful  offeror  to  submit 

an  acceptable  subcontracting  plan. 

*  *   * 

(2)  In  sealed  bidding  acquisitions, 
each  invitation  for  bids  to  perform  a 
contract  or  contract  modification,  that 
individually  is  expected  to  exceed 
$500,000  ($1,000,000  for  construction) 
and  that  has  subcontracting 
possibilities,  shall  require  the  bidder 
selected  for  award  to  submit  a 
subcontracting  plan.  •   •  * 

(b)*   *   * 

(4)  For  modifications  to  contracts 
within  the  general  scope  of  the  contract 
that  do  not  contain  the  clause  at  52.219- 
8.  Utilization  of  Small.  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns  (or  equivalent 
prior  clauses,  e.g.,  contracts  awarded 
before  the  enactment  of  Pub.  L.  95—507). 


5.  Section  19.703  is  amended  in 
paragraph  (a)(2)  by  removing  "13  CFR 
124.601—124.610"  and  inserting  in  its 
place  "13  CFR  124.601  through 
124.610";  and  in  paragraph  (b)  by 
revising  the  first  sentence  to  read  as 
follows: 

1 9. 793    EllglbHny  requtraments  for 
participaUng  In  the  program. 


(b)  A  contractor  acting  in  good  faith 
may  rely  on  the  written  representation 
of  its  subcontractor  regarding  the 
subcontractor's  status  as  a  small 
business  concern,  a  small  disadvantaged 
business  concern,  or  a  women-owned 
small  business  concern.  *  •   * 

6.  Section  19.704  is  amended — 

(a)  By  redesignating  paragraphs  (a)(2) 
through  (a)(6)  as  (a)(7)  through  (a)(ll). 
respectively,  and  adding  new 
paragraphs  (a)(2)  through  {a)(6); 

(b)  In  newly  designated  (a)(8)  by 
removing  the  word  "will"  the  second 
time  it  appears; 


(c)  By  revising  newly  designated 
paragraphs  (a)(9),  10)  and  (11).  the  first 
sentence  of  paragraph  (b),  and  (c);  and 

(d)  By  adding  paragraph  (d).  The 
revised  and  added  text  reads  as  follows: 

19.704    Subcontracting  plan  raqulraments. 

(a)*  •   * 

(2)  A  statement  of  the  total  dollars 
planned  to  be  subcontracted  and  a 
statement  of  the  total  dollars  planned  to 
be  subcontracted  to  small,  small 
disadvantaged  and  women-owned  small 
business  concerns; 

(3)  A  description  of  the  principal 
types  of  supplies  and  services  to  be 
subcontracted  and  an  identification  of 
the  types  planned  for  subcontracting  to 
small,  small  disadvantaged  and  women- 
owned  small  business  concerns; 

(4)  A  description  of  the  method  used 
to  develop  the  subcontracting  goals; 

(5)  A  description  of  the  method  used 
to  identify  potential  sources  for 
solicitation  purposes; 

(6)  A  statement  as  to  whether  or  not 
the  offeror  included  indirect  costs  in 
establishing  subcontracting  goals,  and  a 
description  of  the  method  used  to 
determine  the  proportionate  share  of 
indirect  costs  to  be  incurred  with  small, 
small  disadvantaged  and  women-owned 
small  business  concerns; 

*        •        •         •        • 

(9)  Assurances  that  the  offeror  will 
include  the  clause  at  52.219-8, 
Utilization  of  Small.  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns  (see 
19.708(a)),  in  all  subcontracts  that  offer 
further  subcontracting  opportunities, 
and  that  the  offeror  will  require  all 
subcontractors  (except  small  business 
concerns)  that  receive  subcontracts  in 
excess  of  $500,000  ($1,000,000  for 
construction)  to  adopt  a  plan  that 
complies  with  the  requirements  of  the 
clause  at  52.219-9,  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Plan  (see 
19.708(b)); 

(10)  Assurances  that  the  offeror  will — 
(i)  Cooperate  in  any  studies  or  surveys 

as  may  be  required; 

(ii)  Submit  periodic  reports  so  that  the 
Government  can  determine  the  extent  of 
compliance  by  the  offeror  with  the 
subcontracting  plan; 

(iii)  Submit  Standard  Form  (SF)  294, 
Subcontracting  Report  for  Individual 
Contracts,  and  SF  295,  Summary 
Subcontract  Report,  following  the 
instructions  on  the  forms  or  as  provided 
in  agency  regulations;  and 

(iv)  Ensure  that  its  subcontractors 
agree  to  submit  SF  294  and  SF  295;  and 

(11)  A  description  of  the  types  of 
records  that  will  be  maintained 
concerning  procedures  adopted  to 


comply  with  the  requirements  and  goals 
in  the  plan,  including  establishing 
source  lists;  and  a  description  of  tne 
offeror's  efforts  to  locate  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  and  to  award 
subcontracts  to  them. 

(b)  Contractors  may  establish,  on  a 
plant  or  division-wide  basis,  a  master 
plan  (see  19.701)  that  contains  all  the 
elements  required  by  the  clause  at 
52.219-9,  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 

Subcontracting  Plan,  except  goals. 

*  *   * 

(c)  For  multiyear  contracts  or 
contracts  containing  options,  the 
cumulative  value  of  the  basic  contract 
and  all  options  is  considered  in 
determining  whether  a  subcontracting 
plan  is  necessary  (see  19.705-2(a)).  If  a 
plan  is  necessary  and  the  offeror  is 
submitting  an  individual  contract  plan, 
the  plan  shall  contain  all  the  elements 
required  by  paragraph  (a)  of  this  section 
and  shall  contain  separate  statements 
and  goals  for  the  basic  contract  and  for 
each  option. 

(d)  A  commercial  plan  (as  defined  in 
19.701)  is  the  preferred  type  of 
subcontracting  plan  for  contractors 
furnishing  commercial  items.  The 
COTrtractor  shall — 

(1)  Submit  the  commercial  plan  to 
either  the  first  contracting  officer 
awarding  a  contract  subject  to  the  plan 
during  the  contractor's  fiscal  year,  or,  if 
the  contractor  has  ongoing  contracts 
with  commercial  plans,  to  the 
contracting  officer  responsible  for  the 
contract  v«th  the  latest  completion  date. 
The  contracting  officer  shall  negotiate 
the  commercial  plan  for  the 
Government.  The  approved  commercial 
plan  shall  remain  in  effect  during  the 
contractor's  fiscal  year  for  all 
Government  contracts  in  effect  during 
that  period;  and 

(2)  Submit  a  new  commercial  plan,  30 
working  days  before  the  end  of  the  fiscal 
year,  to  the  contracting  officer 
responsible  for  the  uncompleted 
Govenunent  contract  with  the  latest 
completion  dale.  The  contractor  must 
provide  to  each  contracting  officer 
responsible  for  an  ongoing  contract 
subject  to  the  plan,  the  identity  of  the 
contracting  officer  that  will  be 
negotiating  the  new  plan.  When  the  new 
commercial  plan  is  approved,  the 
contractor  shall  provide  a  copy  of  the 
approved  plan  to  each  contracting 
officer  responsible  for  an  ongoing 
contract  that  is  subject  to  the  plan. 

19.705-1    [Amandad] 

7.  Section  19.705-1  is  amended  in  the 
first  sentence  by  removing  "award  fee" 
and  inserting  "award-fee"  in  its  place. 
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8.  Section  19.705—4  is  amended — 

(a)  By  revising  the  first  and  second 
sentences  of  paragraph  (b); 

(b)  By  revising  paragraph  (c); 

(c)  By  revising  paragraph  (d)(1);  and 

(d)  By  redesignating  paragraphs  (d)(3) 
through  (d)(6)  as  (d)(4)  through  (d)(7). 
respectively,  and  adding  a  new 
paragraph  (d)(3);  and  by  revising  newly 
designated  (d)(5).  The  new  and  revised 
text  reads  as  follows: 


19.705-4 
plan. 


Reviewing  th«  subcontracting 


(b)  If,  under  a  sealed  bid  solicitation, 
a  bidder  submits  a  plan  that  does  not 
cover  each  of  the  11  required  elements 
(see  19.704],  the  contracting  officer  shall 
advise  the  bidder  of  the  deficiency  and 
request  submission  of  a  revised  plan  by 
a  specific  date.  If  the  bidder  does  not 
submit  a  plan  that  incorporates  the 
required  elements  within  the  time 
allotted,  the  bidder  shall  be  ineUgible 
for  award.  •   •   • 

(c)  In  negotiated  acquisitions,  the 
contracting  officer  shall  determine 
whether  the  plan  is  acceptable  based  on 
the  negotiation  of  each  of  the  1 1 
elements  of  the  plan  (see  19.704). 
Subcontracting  goals  should  be  set  at  a 
level  that  the  parties  reasonably  expect 
can  result  from  the  offeror  expending 
good  faith  efforts  to  use  small,  small 
disadvantaged,  and  women-owned 
small  business  subcontractors  to  the 
maximum  practicable  extent.  The 
contracting  officer  shall  take  particular 
care  to  ensure  that  the  offeror  has  not 
submitted  unreasonably  low  goals  to 
minimize  exposure  to  liquidated 
damages  and  to  avoid  the  administrative 
burden  of  substantiating  good  faith 
efforts.  Additionally,  particular 
attention  should  be  paid  to  the 
identification  of  steps  that,  if  taken, 
would  be  considered  a  good  faith  effort. 
No  goal  should  be  negotiated  upward  if 
it  is  apparent  that  a  higher  goal  will 
significantly  increase  the  Government's 
cost  or  seriously  impede  the  attainment 
of  acquisition  objectives.  An  incentive 
subcontracting  clause  (see  52.219-10, 
Incentive  Subcontracting  Program),  may 
be  used  when  additional  and  unique 
contract  effort,  such  as  providing 
technical  assistance,  could  significantly 
increase  subcontract  awards  to  small, 
small  disadvantaged  or  women-owned 
small  businesses. 

(d)*   •   • 

(1)  Obtain  information  available  from 
the  cognizant  contract  administration 
office,  as  provided  for  in  19.706(a),  and 
evaluate  the  offeror's  past  performance 
in  awarding  subcontracts  for  the  same  or 
similar  products  or  services  to  small, 
small  disadvantaged  and  women-owned 


small  business  concerns.  If  information 
is  not  available  on  a  specific  type  of 
product  or  service,  evaluate  the  offeror's 
overall  past  performance  and  consider 
the  performance  of  other  contractors  on 
similar  efforts. 


(3)  Ensure  that  the  subcontracting 
goals  are  consistent  with  the  offeror's 
cost  or  pricing  data  or  information  other 
than  cost  or  pricing  data. 

***** 

(5)  Evaluate  subcontracting  potential, 
considering  the  offeror's  make-or-buy 
policies  or  programs,  the  nature  of  the 
suppUes  or  services  to  be  subcontracted, 
the  known  availabiUty  of  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  in  the  geographical 
area  where  the  work  will  be  performed, 
and  the  potential  contractor's  long- 
standing contractiial  relationship  with 
its  suppliers. 

*  *        •        •        • 

9.  Section  19.705-6  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (b)  and  (gj  to  read  as  follows: 

19.705-6     Postaward  rvspcnsJbilitles  of  Vh» 
contracting  officer. 

After  a  contract  or  contract 
modification  containing  a 
subcontracting  plan  is  awarded,  the 
contracting  officer  who  approved  the 
plan  is  responsible  for  the  following: 

(b)  Forwarding  a  copy  of  each 
commercial  plan  and  any  associated 
approvals  to  the  Assistant  Regional 
Administrator  for  Procurement 
Assistance  in  the  SBA  region  where  the 
contractor's  headquarters  is  located. 

(g)  Taking  action  to  enforce  the  terms 
of  the  contract  upon  receipt  of  a  notice 
under  19.706(f). 

10.  Section  19.705—7  is  amended  by 
revising  paragraphs  (b)  and  (c);  the  last 
sentence  of  paragraph  (d)  and  paragraph 
(f);  and  by  adding  paragraph  (h)  to  read 
as  follows: 

19.705-7    Liquidated  damages. 

*  •        *         •        * 

(b)  The  amount  of  damages 
attributable  to  the  contractor's  failure  to 
comply  shall  be  an  amount  equal  to  the 
actual  dollar  amount  by  which  the 
contractor  failed  to  achieve  each 
subcontracting  goal. 

(c)  If,  at  completion  of  the  basic 
contract  or  any  option,  or  in  the  case  of 
a  commercial  plan,  at  the  close  of  the 
fiscal  year  for  which  the  plan  is 
appUcable,  a  contractor  has  failed  to 
meet  its  subcontracting  goals,  the 
contracting  officer  shall  review  all 
available  information  for  an  indication 


that  the  contractor  has  not  made  a  good 
faith  effort  to  comply  with  the  plan.  If 
no  such  indication  is  found,  the 
contracting  officer  shall  document  the 
file  accordingly.  If  the  contracting 
officer  decides  in  accordance  with 
paragraph  (d)  of  this  subsection  that  the 
contractor  failed  to  make  a  good  faith 
effort  to  comply  with  its  subcontracting 
plan,  the  contracting  officer  shall  give 
the  contractor  written  notice  specifying 
the  failure,  advising  the  contractor  of 
the  possibility  that  the  contractor  may 
have  to  pay  to  the  Government 
liquidated  damages,  and  providing  a 
period  of  15  working  days  (or  longer 
period  as  necessary)  within  which  to 
respond.  The  notice  shall  give  the 
contractor  an  opportunity  to 
demonstrate  what  good  faith  efforts 
have  been  made  before  the  contracting 
officer  issues  the  final  decision,  and 
shall  further  state  that  failure  of  the 
contractor  to  respond  may  be  taken  as 
an  admission  that  no  valid  explanation 
exists. 

(d)  •   •   *  However,  when  considered 
in  the  context  of  the  contractor's  total 
effort  in  accordance  with  its  plan,  the 
following,  though  not  all  inclusive,  may 
be  considered  as  indicators  of  a  failure 
to  make  a  good  faith  effort;  a  failure  to 
attempt  to  identify,  contact,  solicit,  or 
consider  for  contract  award  small,  small 
disadvantaged  or  women-owned  small 
business  concerns;  a  failure  to  designate 
and  maintain  a  company  official  to 
administer  the  subcontracting  program 
and  monitor  and  enforce  compliance 
with  the  plan;  a  failure  to  submit 
Standard  Form  (SF)  294.  Subcontracting 
Report  for  Individual  Contracts,  or  SF 
295.  Summary  Subcontract  Report,  in 
accordance  with  the  instructions  on  the 
forms  or  as  provided  in  agency 
regulations;  a  failure  to  maintain  records 
or  otherwise  demonstrate  procedures 
adopted  to  comply  with  the  plan;  or  the 
adoption  of  company  poUcies  or 
procedures  that  have  as  their  objectives 
the  frustration  of  the  objectives  of  the 
plan. 

(f)  With  respect  to  OMnmercial  plans 
approved  under  the  clause  at  52.219-9, 
Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan,  the  contracting 
officer  that  approved  the  plan  shall — 

(1)  Perform  the  functions  of  the 
contracting  officer  under  this  subsection 
on  behalf  of  all  agencies  with  contracts 
covered  by  the  commercial  plan; 

(2)  Determine  whether  or  not  the  goals 
in  the  commercial  plan  were  achieved 
and,  if  they  were  not  achieved,  review 
all  available  information  for  an 
indication  that  the  contractor  has  not 
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made  a  good  faith  effort  to  comply  with 
the  plan,  and  doaiment  the  results  of 
the  review; 

(3)  If  a  determination  is  made  to 
assess  liquidated  damages,  in  order  to 
calculate  and  assess  the  amount  of 
damages,  the  contracting  officer  shall 
ask  the  contractor  to  provide — 

(i)  Contract  numbers  for  the 
Government  contracts  subject  to  the 
plan; 

(ii)  The  total  Government  sales  during 
the  contractor's  fiscal  year;  and 

(iii)  The  amount  of  payments  made 
under  the  Government  contracts  subject 
to  that  plan  that  contributed  to  the 
contractor's  total  sales  during  the 
contractor's  fiscal  year;  and 

(4)  When  appropriate,  assess 
liquidated  damages  on  the 
Government's  behalf,  based  on  the  pro 
rata  share  of  subcontracting  attributable 
to  the  Government  contracts.  For 
example;  The  contractor's  total  actual 
sales  were  $50  million  and  its  actual 
subcontracting  was  $20  million.  The 
Government's  total  payments  under 
contracts  subject  to  the  plan 
contributing  to  the  contractor's  total 
sales  were  $5  milUon,  which  accounted 
for  10  percent  of  the  contractor's  total 
sales.  Therefore,  the  pro  rata  share  of 
subcontracting  attributable  to  the 
Government  contracts  would  be  10 
percent  of  $20  million,  or  $2  miUion.  To 
continue  the  example,  if  the  contractor 
failed  to  achieve  its  small  business  goal 
by  1  percent,  the  liquidated  damages 
would  be  calculated  as  1  percent  of  $2 
miUion.  or  $20,000.  The  contracting 
officer  shall  make  similar  calculations 
for  each  category  of  small  business 
where  the  contractor  failed  to  achieve 
its  goal  and  the  sum  of  the  dollars  for 
all  of  the  categories  equals  the  amount 
of  the  liquidated  damages  to  be 
assessed.  A  copy  of  the  contracting 
officer's  final  decision  assessing 
liquidated  damages  shall  be  provided  to 
other  contracting  officers  with  contracts 
subject  to  the  commercial  plan. 

*        •        •        *        * 

(h)  Every  contracting  officer  with  a 
contract  that  is  subject  to  a  commercial 
plan  shall  include  in  the  contract  file  a 
copy  of  the  approved  plan  and  a  copy 
of  the  final  decision  assessing 
liquidating  damages,  if  applicable. 

11.  Section  19.706  is  amended  in 
paragraph  (a)  by  removing  the  paragraph 
designation  "(a)";  by  removing 
paragraph  (b);  by  redesignating  (a)(1) 
through  (a)(6)  as  (a)  through  (f), 
respectively;  in  newly  designated  (e)  by 
removing  "and"  at  the  end;  in  newly 
designated  (f)  by  removing  the  period  at 
the  end  and  inserting  ";  and";  and  by 
adding  (g)  to  read  as  follows: 


19.708    Responsibilities  of  the  cognizant 
administrative  contracting  officer. 

***** 

(g)  bnmediate  notice  that  performance 
under  a  contract  is  complete,  that  the 
goals  were  or  were  not  met,  and,  if  not 
met,  whether  there  is  any  indication  of 
a  lack  of  a  good  faith  effort  to  comply 
with  the  subcontracting  plan. 

12.  Section  19.708  is  amended  by 
revising  paragraph  (b)(2);  in  the  first 
sentence  of  (c)(1)  by  removing  "(see 
19.702(a)(1))"  and  inserting  in  its  place 
"(see  19.702)";  and  in  the  second 
sentence  of  (c)(2)  by  removing  "award 
fee"  and  inserting  in  its  place  "award- 
fee".  The  revised  text  reads  as  follows: 

19.708    Solicitation  provisions  and 
contract  clauses. 

***** 

(b)**  *  • 

(2)  The  contracting  officer  shall  insert 
the  clause  at  52.219-16,  Liquidated 
Damages — Subcontracting  Plan,  in  all 
soUcitations  and  contracts  containing 
the  clause  at  52.219-9,  Small.  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Plan,  or 
the  clause  with  its  Alternate  I  or  n. 


contract,  except  that  indirect  costs  incvirred 
for  common  or  joint  purposes  may  be 
allocated  on  a  prorated  basis  to  the  contract. 

Master  plan  means  a  subcontracting  plan 
that  contains  all  the  required  elements  of  an 
individual  contract  plan,  except  goals,  and 
may  be  incorp>orated  into  individual  contract 
plans,  provided  the  master  plan  has  been 
approved. 

Subcontract  means  any  agreement  (other 
than  one  involving  an  employer-employee 
relationship)  entered  into  by  a  Federal 
Government  prime  Contractor  or 
subcontractor  calling  for  supplies  or  services 
required  for  pwrformance  of  the  contract  or 
subcontract. 
•         •         •         •         • 

(d)«  •  • 
(2).  *   * 

(i)  Total  dollars  planned  to  be 
subcontracted  for  an  individual  contract 
plan;  or  the  offeror's  total  projected  sales, 
expressed  in  dollars,  and  the  total  value  of 
projected  subcontracts  to  support  the  sales 
for  a  commercial  plan; 


PART  52— SOLICtTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

13.  Section  52.219-9  is  amended  by 
revising  the  clause  date  and  paragraphs 
(b),  (d)(2)(i),  (d)(9),  (d)(10),  the  first 
sentence  of  (d)(ll)  introductory  text, 
and  the  second  sentence  of  (d)(ll)(vi); 
in  the  second  sentence  of  (e)(1)  by 
revising  "contractor's"  to  read 
"Contractor's";  and  by  revising  (f) 
introductory  text  and  (g).  The  revised 
text  reads  as  follows: 

52.219-9    Snnall,  Small  Disa     antaged  and 
Wonoen-Owned  Small  Busines. 
Subcontracting  Plan. 

***** 

SMALL,  SMALL  DISADVANTAGED  AND 
WOMEN-OWNED  SMALL  BUSINESS 
SUBCONTRACTING  PLAN  (AUG  1998) 


(b)  Definitions.  As  used  in  this  clause — 

Commercial  item  means  a  product  or 
service  that  satisfies  the  definition  of 
commercial  item  in  section  2.101  of  the 
Federal  Acquisition  Regulation. 

Cohunercial  plan  means  a  subcontracting 
plan  (including  goals)  that  covers  the 
offeror's  fiscal  year  and  that  applies  to  the 
entire  production  of  conunercial  items  sold 
by  either  the  entire  company  or  a  portion 
thereof  (e.g.,  division,  plant,  or  product  line). 

Individual  contract  plan  means  a 
subcontracting  plan  that  covers  the  entire 
contract  period  (including  option  periods), 
applies  to  a  sp>ec)fic  contract,  and  has  goals 
that  are  based  on  the  offeror's  planned 
subcontracting  in  support  of  the  specific 


(9)  Assurances  that  the  offeror  will  include 
the  clause  in  this  contract  entitled 
"Utilization  of  Small.  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Concerns"  in  all  subcontracts  that  offer 
further  subcontracting  opportunities,  and 
that  the  offeror  will  require  all  subcontractors 
(except  small  business  concerns)  that  receive 
subcontracts  in  excess  of  $500,000 
($1,000,000  for  construction  of  any  public 
facility)  to  adopt  a  subcontracting  plan  that 
complies  with  the  requirements  of  this 
clause. 

(10)  Assurances  that  the  offeror  will — 
(i)  Cooperate  in  any  studies  or  surveys  as 

may  be  required; 

(ii)  Submit  periodic  reports  so  that  the 
Government  can  detenu  ine  the  extent  of 
compliance  by  the  offeror  with  the 
subcontracting  plan; 

(iii)  Submit  Standard  Form  (SF)  294, 
Subcontracting  Report  for  Individual 
ContracU,  and/or  SF  295,  Summary 
Subcontract  Report,  following  the 
instructions  on  the  forms  or  as  provided  in 
agency  regulations:  and 

(iv)  Ensure  that  its  subcontractors  agree  to 
submit  SF  294  and  SF  295. 

(11)  A  description  of  the  types  of  records 
that  will  be  maintained  concerning 
procedures  that  have  been  adopted  to  comply 
with  the  requirements  and  goals  in  the  plan, 
including  establishing  source  lists;  and  a 
description  of  the  offeror's  efforts  to  locate 
small,  small  disadvantaged  and  women- 
owned  small  business  concerns  and  award 
subcontracts  to  them.  *   *   * 
***** 

(vi)  •  •  *  Contractors  having  commercial 
plans  need  not  comply  with  this 
requirement 
***** 

(f)  A  master  plan  on  a  plant  or  division- 
wide  basis  that  contains  all  the  elements 
required  by  paragraph  (d)  of  this  clause, 
except  goals,  may  be  incorporated  by 
reference  as  a  {>art  of  the  subcontracting  plan 
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required  of  the  offeror  by  this  clause: 
provided — 

*         *         •         *         • 

(g)  A  commercial  plan  is  the  preferred  type 
of  subcontracting  plan  for  contractors 
furnishing  commercial  items.  The 
commercial  plan  shall  relate  to  the  offeree's 
planned  subcontracting  generally,  for  both 
commercial  and  Government  business,  rather 
than  solely  to  the  Government  contract. 
Commercial  plans  are  also  preferred  for 
subcontractors  that  provide  commercial 
items  under  a  prime  contract,  whether  or  not 
the  prime  contractor  is  supplying  a 
commercial  item. 


(End  of  clause) 

*         •         *         •         * 

14.  Section  52.219-16  is  amended  by 
revising  the  clau  «  date,  paragraph  (b). 
the  first  sentence  of  (c),  and  paragraph 

(d)  to  read  as  follows: 

52  2^9-18     Liqui<Jated  Damages — 
SutKontractlng  Plan. 


UQUTOATED  DAMAGES- 
SUBCONTRACTING  PLAN  (AUG  1 


(b)  Performance  shall  be  measured  by 
applying  the  percentage  goals  to  the  total 
actual  subcontracting  dollars  or,  if  a 
commercial  plan  is  involved,  to  the  pro  rata 
share  of  actual  subcontracting  dollars 
attributable  to  Government  contracts  covered 
by  the  commercial  plan.  If,  at  contract 
completion  or.  in  the  case  of  a  commercial 
plan,  at  the  close  of  the  fiscal  year  for  which 
the  plan  is  applicable,  the  Contractor  ha* 
failed  to  meet  its  subcontracting  goab  and 
the  Contracting  OHicer  decides  in  accordance 
with  paragraph  (c)  of  this  clause  tHat  the 
Contractor  failed  to  make  a  good  foith  effort 
to  comply  with  its  subcontracting  plan, 
established  in  accordance  with  the  clause  in 
this  contract  entitled  "Small.  Small 
Disadvantaged  and  Women-Owned  Small 
Business  Subcontracting  Plan."  the 
Contractor  shall  pay  the  Government 
liquidated  damages  in  an  amount  stated.  The 
amount  of  probable  damages  attributable  to 
the  Contractor's  failure  to  comply  shall  be  an 
amount  equal  to  the  actual  dollar  amount  by 
which  the  Contractor  failed  to  achieve  each 
subcontract  goal. 

(c)  Before  the  Contracting  Officer  makes  a 
final  decision  that  the  Contractor  has  biled 
to  make  such  good  faith  effort,  the 
Contracting  Officer  shall  give  the  Contractor 
written  notice  specifying  the  failure  and 


permitting  the  Contractor  to  demonstrate 
what  good  faith  efforts  have  been  made  and 
to  discuss  the  matter  •   ♦    • 

(d)  With  resp)ect  to  commercial  plans,  the 
Contracting  Officer  who  approved  the  plan 
will  jjei-fonn  the  functions  of  the  Contracting 
Officer  under  this  clause  on  behalf  of  all 
agencies  with  contracts  covered  by  the 
commercial  plan. 


(End  of  clause) 
PART  5^^— FORMS 
53.219    [Amended] 

15.  Section  53.219  is  amended  in 
paragraphs  (a)  and  [b)  bv  removing 
"(REV.  10/96)'  and  inserting  -(Rev.  8/ 
98)",  and  by  revising  the  citation 
"19.704(a)(5)"  to  read  "19.704(a)(10)" 

16.  Section  53.301-294  is  revised  to 
read  as  follows: 

53  301-294     Standard  Form  294, 
Subcontracting  Report  for  Individual 
Contracts. 

BNJJNOCOOe  M2»-€l>-P 
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SUBCONTRACTING  REPORT  FOR  INDIVIDUAL  CONTRACTS 
fS00  instructions  on  nvmrsm) 


0MB  No.  9000-0006 
ExptfM:     04/30/2001 


Puttie  rtportjng  burden  foe  th««  collection  of  mfofmation  m  estimated  to  average  3  hoot*  per  response.  irKludtng  the  time  for  reviewing 
instructions,  search«r>g  existing  data  sources,  gathenng  and  mamtatning  tfw  data  needed,  and  completing  and  reviewirvg  the  collecnon 
of  information.  Seryf  comments  regardir>g  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  the  FAR  Secretariat  (MVRl.  Federal  Acquisition  Policy  Division,  GSA.  Washington,  DC  20406 


1    COt»0<UTtON,  COMPAMY  0«  SUaOIVISION  COVEBB) 

3.  DATS  SU«MITTH> 

t.  COMPANY  NAMC 

b.  STRKT  AOORESS 

4  Rf  KxrrMC  KMOo  mwm  tctrrtoH  ot  coNm»CT  tmnu: 

__                                __                               VtA« 
LJ    MAR  31          U    SEPT  30 

e.  OTY 

d.  STATt 

•.  zrcooc 

S    TYFt  Of  TOPOPT 

2.  CONTIUCIOW  IOO<T)FIC*TK)N  NUM«n 

1     1    HtGULAH      LJ    HHA*.           LJ    RtVlSCO 

___ : 

6   AOMe«ISTEWNG  ACTIVITY  Ifltmm  ettuet  mm»r*IH»  *omI 


OSA 
DOC 

_J  DCfe«sc  LcxasTics  AGe*CY 


B 


»«ASA 

OTHCT  FEOWAt  AGENCY  (SpKifYt 


§.  AGENCY  OR  CONTRACTOR  AWARDING  CONTRACT 

n  PWMC  CONTRACTCm 

PmME  CONTRACT  NUMBER 

a.  AGB»CYS  OR  CONTRACTOR  S  NAME 

M  SueCONTRACTO* 

SUaCONTRACT  NUMBER 

b.  STREET  AOOMESS 

»   OOUAIW  ANO  PtRCB^TAOES  m  THE  FOU.OW»*0  BLOCKS: 

c.  OTY 

d.  STATE 

•.  ZIPCOOC 

d  OO  INCLUDE  »n>t«ECT  COSTS                     [D  OO  NOT  INCLUDE  INOieECT  COSTS 

SUBCONTRACT  AWARDS 


TYPE 


lOe.  SMALL  BUSINESS  CONCERNS  (Inckjd*  SOB.  WOSB. 
HBCU/MI)  IDoHv  Amount  and  Pvrcent  of  10c.  I 


10b.  LARGE  BUSINESS  CONCERNS  tDo«»r  Amount  and  Pwvent 
of  10c.) 


10c.  TOTAL  ISum  of  10a  and  10b.) 


1 1  SMALL  DISADVANTAGED  (SD6)  CONCERNS  llncluda 
HBCU/MII  iDoHar  Amount  and  Percent  of  10c.  I 


12. WOMEN-OWNED  SMALL  BUSINESS  (WOSB)  CONCERNS 
iDoHar  Amount  and  Percent  of  lOc.l 

13.  REMARKS 


CURRENT  GOAL 


WHOLE  DOLLARS 


PERCWT 


100.0% 


ACTUAL  CUMULATIVE 


WHOLE  DOLLARS 


PERCENT 


lOO.O* 


i4».  NAME  Of  INDIVIDUAL  ADMINISTERING  SUBCONTRACTING  PLAN 


14b   TELEPHONE  NUMBER 


AAEACOOE 


NUMBER 


AUTHORI2E0  KW  LOCAL  REPROOUCTON 
Prvmous  adrtion  is  not  uubt* 


STANDARD  FORM  294  iREV  SM) 
P-McribM  bv  GSA-fAR  148  CfR)  S3  2194t) 
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QSIQtAt.  WSTKUCTXMS 


1 .    This  ii»Mt  M  not  r*quir*d  hvn  unaM  buav)««««s. 


2.    Thta   rvpon   i«   not   raquvad   for 

Ct>m«n«fC5*   p4»n   ^«»   b««n   ipprovvd. 

O«o«nm«ot     0'     DafsriM      000)     T« 

CompnAanarv*  Stjtocontracttnf  nana. 

ISF  295)  «  raquirad  for  contractor*  oparatmg  undar  ona  of  thasa  two 

cortditiona  and  (houM  Ot  tutemnad  to  tha  Govarnmani  m  accordanca 

«nth  tha  m«m«ction«  on  that  form. 


commaroal    items    for    ««t«dl   • 
nor  from  larga  businassas  in  tha 
Ma^ooation     o< 
Tha  Summary  Subcontract  Rapon 


3.  TN«  form  coAacit  subcontrad  award  data  from  prima 
contractorvtubcontractori  tf>al  la)  Mold  ona  or  mora  contracts  ovar 
»500  OOO  lovar  11  OOO.OOO  'or  constructioo  o*  i  puWic  'lality):  and  (bl 
ars  raquvsd  to  report  subcontracts  jwtrdad  ;o  SmaH  Susinass  iS8) 
SmaM  O'sadvantagad  Busnas*  ;SOei  and  Woman-Ownad  Smai  Susjnasi 
IW0S8)  concsrrts  undar  «  subcontracting  p<wi.  For  tha  Oaoanmant  of 
Dafanaa  (000).  (ha  Manorial  Aaronautics  and  Spaca  Adrranaatratnn 
(NASA),  and  tha  Coast  Guard,  tha  form  «so  cotfacts  subcontract  award 
data  for  HistoncaAy  Stack  CoAagas  and  Unrvarsitias  IHBCUs)  aryj 
Minonry  mstffutiona  IMIsl. 

4.  Tha  raport  «  rsqurad  'or  sach  contract  ::ontainrig  a  subcontracting 
plan  and  must  ba  tubrmrtad  to  tt>a  admtmstradva  contracting  grficar 
(ACOt  or  contracting  otticar  4  no  ACO  m  aaatgnad.  sam>-annua«y  dkvmg 
contract  parformanca  for  tha  panoda  andad  March  3 let  and  Saptambar 
30th.  A  saearata  raport  ia  raqurad  tor  aach  contract  at  conoact 
comptatton.  Raoorts  ara  Aja  30  days  attar  tha  doaa  of  aach  rsporting 
panod  urOass  otharwiaa  diractad  by  tfw  contractng  otficar.  Raporu  ara 
r«<»arad  wttan  dua.  raaari<aai  o<  »ha<l»ai  ttMra  haa  baan  any 
Kjbconoaetng  tcnviry  ar^ca  lf«a  mcaptton  ai  tha  con««ct  or  airtca  ttia 


5.    Only    subcontracts    mvohmg    parformaoca    wittwt    ttw    U.S..    its 
aossauiona.  Puarto  Rico,  and  tt*  Trust  Tarrttory  of  ttia  Pacific  Istanda 
inooK]  Da  ncludad  m  thia  raport. 


6.  ^urchaaas  from  a  corporatMn.   comparty.   or  aubdtviaion  that  ia  an 
aMbta  sf  tha  pnma/subcong actor  mm  noj  ndudad  ai  thta  raport. 

7.  Subcontract     award     data     raportad     on     tfv*     'orm     by     pnma 
contractors. subcontractors    shal    ba    nrrutad    to    awards    mada    to    tt>a« 
mmadiats  subcontractors.    CraA  cannot  ba  tatMn  for  awards  mada  to 
lewar  dar  subcontractors. 


SPECIftC  MSTRUCTlOfMS 

■LOCK  2:  For  ttia  Contractor  IdantiFication  Numbar.  antar  ttia  r«na-digit 
Oats  Urwarsal  Numbarmg  Systam  lOUNS)  numbar  that  idantifias  tha 
sopofic  contractor  astabMshmant  it  thara  is  no  OUNS  numbar  avaiMiia 
that  idantifiaa  ttta  axact  riama  and  addrass  antsrad  'n  Stock  t .  contact 
Oun  and  Sradstrsat  information  Sarvicas  at  1  800-333-0505  to  gal  ona 
fraa  of  charga  ovar  tha  ta«apriona  3a  oraparad  to  provioa  tha  following 
information.  11)  Company  nama.  12)  Company  addrass.  (3)  Company 
talaphona  numbar;  (4)  Una  of  busmass;  1 5)  Chiaf  axacutrva  ofticar/kay 
managar;  16)  Data  tha  corT>pany  was  stanad:  (7)  f^umbar  of  paopta 
arriptoyad  by  tha  comparry:  and;  18)  Comppny  aHikation. 

BtOCK  4:  Chack  only  ona  ^4ota  ttMt  »»  subcontract  award  data 
raportad  on  tNs  form  raprasants  actrvitv  smca  tfia  iTKaption  of  tt>a 
contract  through  ttw  data  indicated  m  this  block. 

BLOCK  5  Chack  whether  tNs  raport  i*  a  ■Regular,"  "fioel."  and/or 
'Revised'  'aoort.  A  'Rnatf*  raport  ahouM  ba  ct>eckad  onty  if  the 
eantraetar  hae  completad  ttie  contract  or  subcorwract  raportad  n  Mock 
7.    A  'Revised'  report  is  a  change  to  a  raport  pravioualy  aubmitted  for 

the  sarrta  period. 

BLOCK  6;  Idomity  ttta  department  or  agencv  adrrMrasterina  the  mafority 
of  Subcontracting  plans 

BLOCK  7:  indicats  whether  the  reponing  contractor  is  subrrarting  tNs 
repon  as  a  prima  comractor  or  subcontractor  and  xtm  prime  contract  or 
subcontract  number. 

BLOCK  S:  Enter  the  name  and  addrass  of  the  Federal  dapertnrter>t  or 
agency  awarding  the  contract  or  the  prime  contractor  swarding  ttta 
(ubcootract. 

BLOCK  9'  Check  ttie  approprvata  block  to  indK:ata  wtiethar  ndiract 
costs  ars  mckxled  m  the  dollar  amounts  m  blocks  10a  through  12.  To 
anaura  comparatafty  between  the  goef  and  actual  cahinMw,  tha 
cantraciof  may  mcAide  mdvect  coats  in  the  actue<  colunm  onty  H  the 


BLOCKS  10e  dvough  12  Under  'Current  Goal.'  antar  ttw  do«w 
ary]  percent  goala  n  aach  category  |S8.  308.  arv).  WOS8)  from 
ttie  subcontracting  plan  approved  for  this  contract  (If  ttia  ongeval 
goals  agreed  upon  at  contract  award  have  bean  revised  aa  a  result 
of  comract  modifications,  enter  ttie  ongnal  goals  m  Block  1 3.  The 
amounts  entered  m  Blocks  10a  through  12  should  reflect  the 
revised  goals)  Urtdar  'Actual  Cumutariwe,'  enter  actual 
aubcorttract  sctaevamants  Idoier  end  percer«|  from  tfie  inception 
of  the  coriwect  ttvough  the  date  of  the  report  ahewn  In  Stock  4.  In 
cases  wftara  indirect  costa  are  irwludad.  ttic  amounts  should 
inckide  both  drecl  awards  and  an  appropriate  prorstsd  porbon  of 
indirect  awards. 

BLOCK  10a.  Report  all  subcontracts  swsrded  to  SBs  iryrluding 
subcontracts  to  SOBs  and  WQSSs  For  OOO,  NASA,  and  Coast 
Guard  contracts,  include  subcontracting  ewards  to  HBCUs  and  Mis. 

BLOCK  10b:  Report  a«  subcontracts  awarded  to  large  buamaases 
(LBs). 

BLOCK  10c:  Report  on  ttus  line  \t>»  total  of  a«  subcontracts 
awarded  under  thw  contract  (the  aum  of  Knee  1 0a  arKi  1 0b) . 

BLOCKS  11  anrt  12:  Each  of  thpae  itema  m  a  subcategory  of  Block 
1  Oa.    Mot*  liM  In  seme  casps  the  santa  doBars  may  be  raported  in 

1 1  and  Btack  12  (I.e..  SOBa  owned  by  wemenl. 


BLOCK  1 1  Repon  a*  aubcontracts  awarded  to  SOBs  (btdudbig 
lomen-owned  SOts4  fut  OOO.  NASA,  and  Coast  Guard 
contracts.  mcKide  subcontract  swards  to  HBCUs  and  Mis. 

BLOCK   12      Repon  at  subcontracts  awarded  to  Women-Ov«ned 
firms  (induing  SOBs  owtted  by  women) 

BLOCK  13:  Enter  a  shon  narrative  explar\ation  if  (al  SB,  SOB.  or 
W0S8  accompkshments  faH  below  ittel  which  wouW  be  expected 
usmg  a  strsight-kne  protection  of  goals  through  the  ppnod  of 
contract  performance;  or  lb)  if  thta  is  a  (mal  repon,  any  one  of  ttie 
ttiree  goels  wss  not  met. 

OCHNmOMS 

1 .  Commercial  item  maan»  a  product  or  service  that  satisfiea  ttie 
definition  of  conwneroal  item  m  Section  2.101  of  ttte  Federal 
Acquisrton  Regulation 

2.  Commerciel  pien  meens  a  sutxxmtrscimg  plen.  irtcluding  goels, 
that  covers  itie  offeror  s  fiscal  year  and  (t\at  applMS  to  tha  entire 
production  of  commercial  items  sold  t>y  entier  the  entire  compeny 
or  a  ponion  ttiereof  le  g..  drvision.  plent,  or  product  Unel. 

3  Subcontract  means  a  contract,  purchase  order,  amendment,  or 
ottier  legal  obligation  executed  t>y  the  prime 
contractor/sut>contractor  calling  for  supplias  or  services  required  for 
ttie  performance  of  ttie  original  corwact  or  subcontract. 

4.  Direct  Subcontract  Awsrds  ara  those  ttiat  ara  tdentifipd  with 
ttM  perfomtence  of  one  or  more  specific  Government  contractis) 

5.  Indirect  coats  srs  ttwse  wtMch.  because  of  incurrence  for 
comrryjn  or  jomt  purposes,  ars  not  identified  with  spaafic 
Government  contracts;  these  awsrds  are  reiaied  to  Government 
contract  performance  but  rarrvam  for  allocation  after  drect  swvds 
have  been  determined  and  identified  to  specific  Government 
contracts. 

OtSTWBUTIOM  OF  THIS  REPORT 

For  the  Awer4ng  A^ertcy  or  Contractor: 

The   ongmel   copy   of    thu   repon    stvouid    be  provided   to  ttie 
contracting  officer  st  the  agency  or  contractor  identified  m  Block  8. 
For  contracts  with  OOO.   a  copy  should   also  be  provided  to  ttte 
Defense  logistics  Agency  (DCA)  at  the  cogmiani  Defense  Contract 
Management  Area  Operations  lOCMAO)  office. 

For  the  SmeB  Buameas  Adiiwaaualtun  (S8A): 

A   copy    of   ttiis    repon    must    be    provided    to   ttie    cognizant 
Commencal    Market    Representative    (CMR)     at    the    time    of    a 
compliance  review     It  is  NOT  neceessry  to  mat  ttva  SF  294  to  SBA 
unless  specificaay  requested  by  tfte  CMA. 


D 

SUM 

■ 

b 

10a.  SK 

10b,  LA 

10c.  TC 

11 

.  s» 

12 

.   w 

ID 

13 

1.    HI 
IN 

STANDARD  TORM  294  mcv  8-981  BACK 


17.  Section  53.301-295  is  revised  to  read  as  follows: 
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(S09  instructions  on  rovorsoi 

OIMB  No     9OO0-OO07 
Expwe*       06/30/2000 

Public  rwortM  burtJwi  tor  \tm  co««ctioo  o»  Motmmon  w  Mt>n«t«d  to  avwaga  1  3  hour*  p*  rMportM.  syrludv^  m.  tim.  tor  r.v^wing  mstructioot 

iiiSJngVS*^  <!«•  Murcw.  9«tiw«o  »«>  ma«W*«ng  ttio  (tota  no«<tod.   and  co«rw»wnfl  and  ravMwmg  tha  coi««ioo  of  •^o^»«iO"      S*r^ 
SJJJiaf^^  rwiarA^  ttw  burden  ..tim*.  or  any  otrw  a^wci  of  thia  coHwmon  of  «form«ion.  »iclud>>«  suggestions  for  raduong  th.s  burden    to  tr>, 
FAfl  S««t»iat  (MVR),  F«»arB»  Acqu«ioo  Poticy  Oivtaion.  GSA,  Waahiogtoo.  DC  20404. 

1    CONPORATION.  COMPANY  OH  SUKMVttlON  COVOCO 

3.  OATi  SIMMTTEO 

•.  COMTANV  NAMf 

a.  STwrr  AOONCSS 

«  iwratmMO  nwoo-. 

n  OCT  1     n  OCT ) 

•— '    MAN  31                    S^TM 

YtA« 

e-OTY 

<».STATf 

a.  DPCOOe 

5   TV«Of  WPOWT 

2.  COWTHACTOfl  lOeXTWCATION  NUMKH 

O    WOULAN      D    WHAJ.           D    «€Vt$«) 

DOC 

OTMCT  FEOeUU.  AOeO  r5*»c.M 


7  H»Orr  SUBMrrTH)  as  iCJtuct  omi 


n '*'»i»  COMTWACTO* 
D  SUaCONTRACTO* 


n 


•OTM 


S.  TY«Of  PLAH 


D 


MOIWXJAl. 


n    COMMENOAt. 


r  I^AN  S  *  COMMBO*!.  «-»»•.  S«C»V  TMi  >»»C«»«TAa«  0»  TMI  OOU>Ma 
CM  TMS  aCfOMT  *l  IWUTAaU  TO  TM(  AfiCMCY 


9   CONTBACTOrS  lylAjOfl  fWOOOCTS  OW  SEPVICt  UNtS 


CUMUtATTVE  RSCAL  YEAK  SUBCOKTRACT  AWARDS 
mmfiort  eumut»Hv*  figuns  for  rmportmg  itmiod  m  Bk>ct  4) 


TYPE 


10«.  SMAU  BUSINESS  CONCERNS  (Inckjda  SOB.  W0S8.  HBCU/Mll 
iDotaf  Amount  and  Parcant  of  lOc.l  


10b  LARGE  BUSINESS  CONCERNS  IDoMar  Amount  and  Parcant  of  lOcJ 


10c.  TOTAL  (Sum  of  10a  and  lOb.l 


WHOU  OOUAMS 


:toi 


pwcwrr 


0<  •   «l 


1 1      SMALL  DISADVANTAGED  (SOB)  CONCERNS  IDottar  Amount  and  Parcant  of  lOc.l 


12.    WOMEN-OWNED  SMALL  BUSINESS  (WOSBI  CONCERNS 
IDoMar  Amount  and  Parcant  of  10c.  I  


13     HISTORICALLY  BLACK  COLLEGES  AND  UNIVERSITIES  (HBCUI  AND  MINORITY 
INSTITUTIONS  (Ml)  ilf  appUcabial  (DoHar  Amount  and  Parcant  of  lOeJ 

14.  REMAmS 


100.0% 


15.  CONTRACTORS  O^RCIAL  WHO  ADMINISTERS  SUBCOWTWACTIMG  PfKWWAM 


b.  T1TU 


TtUEPMONf  NUMBER 


AREA  CODE      NUMBER 


1 6.  CHIEF  EXECUTIVE  Of  BCER 


a   TITU 


c   SIGNATURE 


d.  DATE 


AUTMOWZED  FOR  LOCAL  REPaOOUCTlON 
INxioua  adrtMn  a  not  uMMa 
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I  bv  GSA  -  FAR  I4t  CHtt  Sa.ilMal 
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Mibia 


OCNCIIAL  MSTWJCnONS 

1.  TMi  n>1  li  not 

2.  TMa  tana  eotwt*  iM>mnu«>.»  «■■<  «Ma  k«m  «>taw 
I— mmi/iMtotiiiWi  iim  tr^«<  ,«j  ivwd  ana  v  'nor*  contrtcls  vrm  liOO.OOO 
(av«r  1 1  OOO.OOO  'or  canstrucnon  ol  •  ouokc  '•okrvi  and  ibl  tra  raquvad  to  rapor 
•ubcontracis  twanlM  to  Smaa  Suanaat  (SSI.  Sma*  OtaOvanttqad  Buar>a«*  (SOSI. 
■nd  iWaman-OwnM  S<nai  Buawii  (\MOS8t  cw»carna  undar  •  •uOcantracTng  eian. 
Fw  ««a  DiinniaiiM  at  Oa««iaa  (0001.  Om  Waoowit  Aarmytica  m<4  Soaca 
AAnmatraaon  IMASA).  aid  itia  Cout  Guard.  Ma  tarai  Mae  coAacts  MMaranct 
•war*  *a  for  Itaiuiiua^t  Mac*  CUnii  m^  U»>i  i  iWii  (NtCUal  aW  l«>i«i>> 

3.  TMa  w>1  muat  fea  MknaMatf  ••■ri.annMaCv  (far  »•  ■«  manma  andad  Marc^ 
31n  md  !^a  twalva  xioraha  andad  5apta«wta>  XM  tar  eoMracta  mM  Mm 
Oaiianaiaia  <<  Datniai  lOOOt  and  anniaiv  (for  in*  rwatw*  mantha  an«ad 
Sapia'near  30<ri>  far  uiwacu  «Mi  cNdtaM  a«anetaa.  txcaoi  'or  eorwiacu  eooarad 
»v  tr  icon)  »d  Contmaroal  nan  laaa  aoaoat  wairucwxia  «  ngr«-tiand  cehjmni 
Kaporti  ax  dH*  30  dava  attar  MM  ctoaa  *<  < 


4.  TNa  raport  msy  sa  aubniRtad  on  •  corperat*.  camparty.  at  WiOdKiaon  I*.).. 
ftrnn  or  *v«an  uuaia«»ig  an  •  laparata  protn  cantart  baaa,  lynaai  ainaiwa 
dnctad  »v  t«w  nancy  aw*rd»>f  tha  Cdntraci 


■lOCX  lOa:  llMar«  rt  iMti awardad  M  Sta  i 

M  SO«a  and  WOSa*.    For  OOO.  NASA,  and  Caaai  Otord  coMracta.  nctala 
I  la  HSCUa  and  MNa. 


•LOCK  10k: 


«•!»••  tai 


ilLM. 


■LOCI  10c:  Napen  on  itia  kn*  tAa  grand  (Mat  at  ••  Hibcontraci*  tJtm  turn 
at  Una*  lOa  and  lOM. 

M.OCXS  11  and  13:    Eacn  ot  thaaa  itama  m  t  mbcMagory  ot  Btoc*  10a. 
Md«a  *M  to  i«M  caaaa  •«  mm*  dritara  mav  k*  raportad  on  ba«t  Mock  1 1 
Md  ktoct  12  b.a..  SOaa  ownad  by  ii*om*n);  »iaitai  aukcanvacta  «a  HtCU* 

11  and  13 


■LOCX     11 

womd>»ff»impd  SOa»     Far  OOO. 

—"        '      rSwSaa  I*  M«CUa  and 


Haport    Id    lubeantractt    twardad    to    SOBi    hnqudma 
NASA,  aid  Caaai  «iw4  eamtmaSTSUa 


n.OCX   12:        Waport  •■  lubconcracu  twardad  to  Woman-Ownpd  Smtf 
Buamaaa  nrma  UncVkna  SOBa  »y»wad  ky  worwani 


DEPARTME 


■  fancy  •  eanaacta.  pro  idid  at  laaat  on*  at  that  agancv't  eonpacu  •  a««r 
•  500  XO  lovar  11.000.000  'or  canatfucnon  al  t  pubkc  ficditv)  and  cani*(«  • 
tuoconrtconq  gian.    (Mot*  mat  OOO  m  canadarad  to  M  •  an^  tgtncr.  ••*  nwn 

tfiafnjctian 


SMCUU.  MCmUCnOHt  TOM  COMMOKIAI.  HAM 


7.     Onty   mkcarwacu  «<«>ot»ing  oarTarmarKa   withai  dta  U.S..   its 

fmno  Mca.  aid  ma  Tnai  Tamary  at  ma  ftaflc  laMnda  «iotdd  ba  ndudad  ■>  da* 


llaaii 


(.      SuboortracT    iwar4   lata  ^aoartad  an  trva  'arm  »v  onma  contracrerVaubcan- 
iraoora  iltad  ba  amnad  to  awarda  -nada  to  trt«a  <rwna«aia  aukcantracTor*.    Ciadk 


1      Thia  rapart  ■  dua  on  OctoMr  30th  aadi  yaar  for  dw  proMoua  fiscst  vaar 
30th. 


2.     Tht  annual  fapart  aukmnad  by  lapaung  orgamatiana 

■Pd»a<ad  campanr-wida  annual  aikcainractaig  plan  for  conwnarLiil  itama 

•had   «auda  id  aiAcancraciing   actiMTy  undar  cammaraal  plana  ai  atfact 

dk««<t  (ha  yaar  and  ikad  ka  i    ~ 
alar  d<an  aannaaaaiat  Hanw.  »  i 


3.     Entar  «i  Itacks  10a 


(hvouoh  1 
roal  Flan 


1 3  iha  total  ot  al  aukcantract  awardi  undar 


Tha  fapon    muat   ba   aubmmad  to  aach  agancy   front   w«act< 
cantracu  (or  caaNnaroal  >tams  cowad  ky  an  approyad  OMnmaroal  Flan 


10    S«a  aaaoa  «tatn«tnna  <i  n^-nm^a  calunn  for  Cammacial  nana. 
mOFV  dttTIIUCTIOMS 


ocFwiTnm 


■LO<:x  I.  ha  mm  Canvactor  >danuHcation  Wuwka.  antar  iha  laia  (k^i  Oata 
Uravoraa  Nwneonnq  Systam  OUNSi  '■urripar  that  idanahaa  tha  apaotic  carxractar 
aataeaanmanr  it  thara  a  no  iXMS  nuntpar  avalakli  (hM  idarnitiaa  ih*  aiaa  na«M 
and  addraaa  antarad  «  Baca  I  contact  Oui  and  fcadairaai  Marmaaan  Sanwcaa  at 
1-t0O-U3.0409  ts  (at  ana  fra*  at  cnarqa  owar  (ha  lataohan*  to  prapwad  (a 
arovada  9m  todawm^  ntarmatMn-  HI  Company  noma;  D  Coinpany  addraaa.  13) 
Comoany  Taaphena  nuMbar  |4I  Lr»  »t  OuaM***.  <$l  Oy«<  laacmi m a  atticar/%«v 
wawagar  IM  0*t*  th*  raiapawi  ara*  aaartad:  17)  Mtaakat  at  i 
;  aid  <«  r 


a  praduct  or  i 
2.101  ot  tha 


2.     rwrmiamal  plan  maana  a  Mbcantractmg  plan,  ndudkig  gaaH.   dMi 
eauata  tha  ottaror'a  ftacat  yaar  and  (hat  ippaaa  to  tha  antira  productnn  ot 
I  aold  ky  anhar  tha  anora  cnmpani  ar  a  paman  tharaat  la.g.. 


mjOCH  4;  Chack  otdy  ana  Nota  thai  Match  31  i'apra*a<u  Iha  aix  maniha  fiam 
Oetabar  'at  and  thai  Saatamkar  JOth    aaiaaaiii  iha  fat* a  .iiontha  'ram  Octokar 

Ik.   bnm  iha  yaw  ot  ih*  'aporting  panod 

H.OCX    i    Dtact    wwathai    tha   raaort   la  a   'I 

A  'FInar  fopan  dtatdd  ka  chackad  aid*  M 

A  Tlawiaad'    aoor  a  a  cnanga  to  a  rapan  oravwualy  auknattad  >or  tha 

id- 

M.OCX    (    Mantity    (ha    i»apa«ua>ati>    or    acancy    adwwyiang    (ha    maiantv    at 

aukr i'ii'<ract»tg  plana. 

■.OtU  7  'r>«a  rapon  arynmpaaaai  al  canuactl  with  tha  Fadaral  Oow*r'vwa<t  lor 
(ha  iqancv  le  «n«ft  <  a  •uorrurtad  ocauding  aukcantracta  rocavad  frotx  othar 
thai  riava  cantracti  «nih  tha  aama  agancv  lt«dka(a  r<  it*a  atoot 
contractor  a  a  pnma  oinaacwi.  aukcatwiaciar.  or  both  (chadi  onty 
anal 

iLOCI  •  Ckaek  aa*y  am.  Oac*  'Commaraal  Ftan'  only  it  tha  faparr  a  v«idar  an 
■pprovad  Commaroal  Kan.  For  a  Commaraa  Man.  iha  eontraaor  inust  apaofy  tha 
parcantaqa  ot  Mtan  «  aocks  1 0a  through  1 3  atthkundla  (o  (ha  agancy  (o  aatvch 

iTM  'aaon  •  tmrq  aubmmad. 

■LOCI  9-   idantitv  iha  ma«or  product  or  aarytca  inas  Ot  tt\a  raperting  orgarataiien. 

■.OCXS  'Oa  ayoM^  13:  '>>*sa  artnaa  tftotAd  rxkida  al  aukcontract  award* 
■aaurrtg  •fom  concracta  v  luecorx/acti.  ragar^aaa  ot  aokar  amoir^.  acarvad  '^om 
tha  a9ancy  to  wtweh  tlya  foaon  a  lutKninad  H  raportmg  aa  a  aubeomractor  -apart 
al  lukcantracT*  awardad  jrxiar  pnma  zontracta  Amouma  thoutd  mcluda  aoth 
draci  iwardi  and  f  aoprocyara  ororatad  portrcn  at  <idvact  awarda  T>ia  rxkract 
pomor  a  Saaad  on  ina  parcartaqa  ot  wort  IMng  par^ormad  'or  tha  or^anuation  :o 
•r«»cr>  tr<a  'aporr  a  tmnq  luOrTwiad  i  ralation  to  9tr«ar  arort  imnq  oarformad  by  tha 
onma    :ontracioriaub>.unti actor  i       Da    nai    aiikala    aarada    mada    a    iiaann    at 

I   chackad   a   Bock    I    (aaa   SpacMl 


S.  SMki.waiai.1  aaan*  a 
laOlt  okfegation  aiMeutad  ky  (h*  pnm*  corwractor/aukcontracior  eaBnil  lor 
iii0B>aa  or  aorvwa*  raqurad  for  (h*  p*r<orm*r<c*  o<  (h*  ong»<a  comraci  or 
adw  iwaiact 

A.      Ckract    Sukcantract    Aararda    ara    thaaa    Ihai    ara    ikantifiad    aMah    th* 
p*rtorBianc*  ol  or>a  or  mora  apaolic  Oovammant  cantracilal 

S.     btdkact  Sukcatwata  Awwda  ara  thaaa  ortvch.  kacawaa  ot 


contracts;  thaaa  awarda  ara  ralatad  to  Qovarrattara  comraci  par«orinar<ca  Out 
rarwai  'or  akecation  attar  diroci  awardi  hava  kaan  datartt«t<ad  and  idamfiad 


SUaMTTTAI.  AOIMfSSCS  FON  0«MMAL  REfOIIT 


Far  OOO 


la  aaailiit  avaney: 

1       NASA      Forward  laports  la  NASA.  Otfica  ot  kraevamvit  IMS). 
WashMgion.  OC  20V4« 

2.     OTHBt  FCDCIVU.  OePAffTMerrS  OM  AGSUCKS:   Fvwwd 

raport  to  (ha  OSOau  Oaactor  unlaaa  otharwiaa  previdad  far  in 
•vtructMn*  ky  Ih*  Oapartmam  or  Agancv 


FOff  AU.  COmWkCTOII*: 


SMAU.    BUSMCSS    AOMMISTIUTKM    (SSA):      S««d   "Mo   Cdpv*   to   tlw 
cagnuant  Commaroal  Martat  laprasantativ*  (CMR)  at  th*  addrats  prowdad 

!>v  S8A     Cad  SSA  Maadquartars  tr  Washington.  OC  at  (202)  205-«47S  tot 
corract  ad*a«*  it  Ktknewn. 


STAMOARO  FORM  29S  (i«v  •■••  >  BACK 
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DEPARTMENT  OF  DEFENSE      . 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


4a  CFR  Part  16 
[FAC  97-06;  FAR 
Rm9000-^AK>1 


97-042;  ItMi)  IV] 


Federal  Acquialtion  Regulation;  Umlts 
on  Fea  for  Cost-Ptua-lncontive-Fee  and 
Coal-Pkia-Award-Faa  Contracts 

AQENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTKM:  Final  rule. 


SUMMARY:  TheCivilim  Agency 
Acquisition  Couadl  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  fee  l^tatioBS  pertaining  to  cost- 
reimbursement  contracts.  This 
regulatory  action  was  net  sub)ect  to 
Office  of  Managemoit  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
raa^r  rule  under  5  U.S.C.  804. 
Emcrm  oats:  August  21, 1998. 
FOR  nMTHER  MFOMMTKM  COMTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  EteStefano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  dte  FAC  97- 
05,  FAR  case  97-042. 
SUPPlfMENTARV  MFOMUTKM: 

A.  Backyonad 

This  final  rule  amends  FAR  Part  16  to 
clarify  fee  limitations  pertaining  to  cost- 
reimbursement  contracts.  Federal 
Acquisition  Circular  97-02,  FAR  Part  15 
Rewrite,  published  as  a  final  rule  on 
September  30,  1997  (62  FR  51224), 
eliminated  non-statutory  fee  limitations 
for  cost-plus-incentive-fee  and  cost- 
plus-award-fee  contracts.  This  final  nile 
makes  conforming  amendments  to  FAR 
Part  16. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1501  and  Pub.  L.  98- 
577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subparts 
will  be  considered  in  accordance  with  5 


U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  97-05,  FAR 
case  97-042),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  xmder  44 
U.S.C  3581,  ef  seq. 

List  ef  Subjects  in  48  CFR  PaH  IS 

Government  pntxmrement 

Dated:  )\ine  11.  19M. 
Edward  CLMb, 
DindM.  Federal  Acquisition  Poiicy  Division. 

Therefore,  48  CFR  Pmt  16  is  amended 
as  set  forth  belew: 

PART  If— TYPES  OF  COffTTIACTS 

1.  The  authority  citation  for  48  CFR 
Part  16  continues  to  read  as  foUowK 

Aolkarilr-  40  U.S.C  486(c):  10  U.S.C 
diaptar  137;  and  42  U.S.C  2473(c). 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22  and  52 

[FAC  97-05;  FAR  Case  96-810;  Hwn  V] 

RIN9eOO-AH99  • 

Faderai  Acquisition  Ragulatton; 
RahabHitstlon  Act.  Workers  With 
DisabUlties 

ACMWCICS:  Department  of  Defense  (DoD), 

(General  Services  Administraticm  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  hiterim  rule  with  request  for 

cranments. 


18.391-8    l* 

2.  Section  16.301-3  is  amended  by 
ranoving  paragra^  (aK3). 

3.  Section  16.306  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

18.908 


(c)  Lixnitatjons.  No  cost-plus- fixed-fee 
contract  shall  be  awarded  unless  the 
contracting  officer  complies  with  all 
limiUtions  in  15.404-4(c)(4)(i)  and 
16.301-3. 


16.405-2    [Amewdedl 

4.  Section  16.405-2  is  amended  at  the 
end  of  paragraph  (c)(1)  by  adding  "and"; 
by  removing  paragraph  (cK2)  and 
redesignating  paragraph  (c)(3)  as  (c)(2). 

(FR  Doc.  98-16115  Filed  6-19-98;  8:^5  am] 

BIUJNQ  COOC  M20-EP-r 


The  aviliffla  Agency 
Acquisition  Ckjundl  and  the  Defense 
Acquisition  Regulations  Council  have 
^reed  on  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  revised  Department  of  Labor 
regulations  regarding  affirmative  action 
to  employ  and  advance  in  employmMK 
qualified  individuals  Mrith  diaabilities. 
This  rogulattwy  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  Septraober  30, 1993,  and  is  not  a 
raa)er  rule  xmder  5  U.S.C  804. 
DATES:  Effective  June  22,  1998. 

Comment  Date:  CcxnmenU  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
August  21. 1998  to  be  considered  in  the 
formulation  of  a  final  rule. 
AOORESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Sovices  Administration,  FAR 
Secretariat  (MVR),  Attn:  Ms.  Laurie 
Duarte,  1800  F  Street,  NW.  Room  4035, 
Washington,  DC  20405. 

E-Mail  comments  submitted  over  the 
Int»net  should  be  addressed  to: 
farcase.96-610@gsa.gov. 

Please  cite  FAC  97-05,  FAR  case  96- 
610  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  rocurement  Analyst,  at  (202) 
501-3856.  Please  dte  FAC  97-05,  FAR 
case  96-610. 
SUPPLEMENTARY  INFORMATION: 
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A.  Background 

On  May  1. 1996.  the  Department  of 
Labor  (DoL)  issued  a  final  rule  (61  FR 
19335)  to  revise  its  regulations  (41  CFR 
60-741)  that  implement  Section  503  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
793).  The  rule  was  effective  August  29. 
1996.  This  interim  nile  amends  FAR 
Subpart  22.14  and  the  clauses  at 
52.212-5  and  52.222-36  to  confonn  to 
the  E)oL  regulations. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substfintial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  the  rule  merely  implements 
existing  Department  of  Labor 
regulations,  and  imposes  no  new 
requirements.  An  Initial  Regulatory 
Flexibihty  Analysis  has.  therefore,  not 
been  performed.  Comments  are  invited. 
Comments  from  small  entities 
concerning  the  affected  FAR  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  should  cite 
5  U.S.C.  601.  rt  seq.  (FAR  Case  96-610). 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501.  e(  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
rule  amends  the  FAR  to  conform  to 
Department  of  Labor  regulations  at  41 
CFR  60-741  that  implement  Section  503 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  793).  Immediate  pubUcation  is 
necessary  to  ensure  that  Government 
contractors  take  affirmative  action 
required  by  statute  to  employ,  and 
advance  in  employment,  qualified 
individuals  with  disabilities.  However, 
pursuant  to  Public  Law  98-577  and  FAR 
1.501,  public  conunents  received  in 
response  to  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 


List  of  Sub)ects  in  48  CFR  Parts  22  and 
52 

Government  procurement. 

Dated:  June  11, 1998. 
Edward  CLoob, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  22  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  22  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISiTJONS 

Subpart  22.14— Employment  of 
Workers  With  Disabilities 

2.  The  heading  of  Subpart  22.14  is 
revised  to  read  as  set  forth  above. 

3.  Sections  22.1401  and  22.1402  are 
revised  to  read  as  follows: 

22.1401  Polkry. 
Government  contractors,  when 

entering  into  contracts  subject  to  the 
Act.  are  required  to  take  affirmative 
action  to  employ,  and  advance  in 
employment,  quaUfied  individuals  with 
disabilities,  without  discrimination 
based  on  their  physical  or  mental 
disability 

22.1402  Applicability. 

(a)  Section  503  of  the  Act  applies  to 
all  Government  contracts  in  excess  of 
$10,000  for  supplies  and  services 
(including  construction)  except  as 
waived  by  the  Secretary  of  Labor.  The 
clause  at  52.222-36,  Affirmative  Action 
for  Workers  with  Disabilities, 
implements  the  Act. 

(b)  The  requirements  of  the  clause  at 
52.222-36,  Affirmative  Action  for 
Workers  with  Disabilities,  in  any 
contract  with  a  State  or  local 
government  (or  any  agency, 
instrumentahty,  or  subdivision)  shall 
not  apply  to  any  agency, 
instrumentality,  or  subdivision  of  that 
government  that  does  not  participate  in 
work  on  or  under  the  contract. 

4.  Section  22.1403  is  amended  by 
revising  paragraph  (a)  introductory  text; 
in  (b)(1)  by  revising  "Director  of 
OFCCP"  to  read  "Deputy  Assistant 
Secretary";  in  (b)(2)  and  the  first 
sentence  of  (d)  by  revising  "Director"  to 
read  "Deputy  Assistant  Secretary";  and 
in  the  last  sentence  of  (d)  by  removing 
the  word  "calendar".  The  revised  text 
reads  as  follows:  - 

22.1403  Waivers. 

(a)  The  agency  head,  with  the 
concurrence  of  the  Deputy  Assistant 


Secretary  for  Federal  Contract 
Compliance  of  the  U.S.  Department  of 
Labor  (Deputy  Assistant  Secretary),  may 
waive  any  or  all  of  the  terms  of  the 
clause  at  52.222-36,  Affirmative  Action 
for  Workers  with  Disabilities,  for — 

*  *        •        •        ■ 

5.  Section  22.1404  is  revised  to  read 
as  follows: 

22.1404  Department  of  Labor  notices. 
The  contracting  officer  shall  furnish 

to  the  contractor  appropriate  notices 
that  state  the  contractor's  obligations 
and  the  rights  of  individuals  with 
disabiUties.  The  contracting  officer  may 
obtain  these  notices  from  the  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP)  regional  office. 

22.1405  [Amended] 

6.  Section  22.1405  is  amended  in  the 
first  sentence  by  replacing 
"Handicapped  Workers"  with  "Workers 
with  IDisabilities". 

22.1406  [Amended] 

7.  Section  22.1406  is  amended  by 
revising  "OFCCP"  to  read  "Deputy 
Assistant  Secretary  for  Federal  Contract 
CompUance"  the  first  time  it  appears. 

8.  Section  22.1407  is  amendea  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

22.1407  Actions  tMcause  of 
noncompliance. 

The  contracting  officer  shall  take 
necessary  action,  as  soon  as  possible 
upon  notification  by  the  appropriate 
agency  official,  to  implement  any 
sanctions  imposed  on  a  contractor  by 
the  Department  of  Labor  for  violations 
of  the  clause  at  52.222-36,  Affirmative 
Action  for  Workers  with  DisabiUties. 
These  sanctions  (see  41  CFR  60-741.66) 
may  include — 

•  •        •        *        • 

9.  Section  22.1408  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  (a)(1)  to  read  as  follows: 

22.1408  Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.222-36,  Affirmative 
Action  for  Workers  with  Disabilities,  in 
solicitations  and  contracts  that  exceed 
$10,000  or  are  expected  to  exceed 
$10,000,  except  when— 

(1)  Work  is  to  be  performed  outside 
the  United  States  by  employees 
recruited  outside  the  United  States  (for 
the  purpose  of  this  subpart.  United 
States  includes  the  several  states,  the 
District  of  Columbia,  the  Virgin  Islands, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Wake  Island);  or 


UMI 
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PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

10.  Section  52.212-5  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (b)(8)  and  (e)(3)  to  read  as 
follows: 

52.21 2-6    Contract  Terms  and  Conditions 
Required  to  Impiement  Statutes  or 
Executive  Orders — Commerciai  items. 

*         •         »         •         • 

Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders- 
Commercial  Items  (Jun  1998) 

«         *         •         •         • 

(b)»  *  • 

(8)  52.222-36.  Affirmative  Action  for 
Workers  with  Disabilities  (29  U.S.C.  793). 


(e)*  •  * 

(3)  52.222-36.  Affirmative  Action  for 
Workers  with  Disabilities  (29  U.S.C. 
793);  and 

•  ■        *        *        • 

(End  of  clause] 

11.  Section  52.213-4  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)(l)(iv)  of  the  clause  to  read  as  follows: 

52.213-4    Terms  and  Conditions  Simplified 
Acquisitions  (Other  Tlian  Commerciai 
Items). 

•  *         •         •         • 

Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial  Items) 
()un  1998) 

•  •         *         •         • 

(b)(1)  *  *  • 

(iv)  52.222-36,  Affirmative  Action  for 
Workers  with  Disabilities  (jun  1998)  (29 
U.S.C.  793)  (Applies  to  contracts  over 
SIO.OOO). 

•  *         *         •         • 

12.  Section  52.222-36  is  revised  to 
read  as  follows: 

52.222-36    Affirmative  Action  for  Workers 
With  Disabilities. 

As  prescribed  in  22.1408(a),  insert  the 
following  clause; 
Affirmative  Action  for  Workers  With 
Disabilities  ()un  1998) 

(a)  General.  (1)  Regarding  any  position  for 
which  the  employee  or  applicant  for 
employment  is  qualified,  the  Contractor  shall 
not  discriminate  against  any  employee  or 
applicant  because  of  physical  or  mental 
disability.  The  Contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment,  and  otherwise  treat  qualified 
individuals  with  disabilities  without 
discrimination  based  upon  their  physical  or 
mental  disability  in  all  employment  practices 
such  as — 

(i)  Recruitment,  advertising,  and  job 
application  procedures: 

(ii)  Hiring,  upgrading,  promotion,  award  of 
tenure,  demotion,  transfer,  layoff, 
termination,  right  of  return  from  layoff,  and 
rehiring; 


(iii)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in  compensation; 

(iv)  Job  assignments,  job  classifications, 
organizational  structures,  position 
descriptions,  lines  of  progression,  and 
seniority  lists; 

(v)  Leaves  of  absence,  sick  leave,  or  any 
other  leave; 

(vi)  Fringe  benefits  available  by  virtue  of 
employment,  whether  or  not  administered  by 
the  Contractor; 

(vii)  Selection  and  financial  support  for 
training,  including  apprenticeships, 
professional  meetings,  conferences,  and  other 
related  activities,  and  selection  for  leaves  of 
absence  to  pursue  training; 

(viii)  Activities  sponsored  by  the 
Contractor,  including  social  or  recreational 
programs;  and 

(ix)  Any  other  term,  condition,  or  privilege 
of  employment. 

(2)  The  Contractor  agrees  to  comply  with 
the  rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  (Secretary)  issued 
under  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  793)  (the  Act),  as  amended. 

(b)  Postings.  (1)  The  Contractor  agrees  to 
post  employment  notices  stating — 

(i)  The  Contractor's  obligation  under  the 
law  to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified  individuals 
with  disabilities;  and 

(ii)  The  rights  of  applicants  and  employees. 

(2)  These  notices  shall  be  posted  in 
conspicuous  places  that  are  available  to 
employees  and  applicants  for  employment. 
The  Contractor  shall  ensure  that  applicants 
and  employees  with  disabilities  are  informed 
of  the  contents  of  the  notice  [e.g.,  the 
Contractor  may  have  the  notice  read  to  a 
visually  disabled  individual,  or  may  lower 
the  posted  notice  so  that  it  might  be  read  by 
a  person  in  a  wheelchair).  The  notices  shall 
be  in  a  form  prescribed  by  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  of  the  U.S.  Department  of  Labor 
(Deputy  Assistant  Secretary)  and  shall  be 
provided  by  or  through  the  Contracting 
Officer. 

(3)  The  Contractor  shall  notify  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  understanding, 
that  the  Contractor  is  bound  by  the  terms  of 
Section  503  of  the  Act  and  is  committed  to 
take  affirmative  action  to  employ,  and 
advance  in  employment,  qualified 
individuals  with  physical  or  mental 
disabilities. 

(c)  Noncompliance.  If  the  Contractor  does 
not  comply  with  the  requirements  of  this 
clause,  appropriate  actions  may  be  taken 
under  the  rules,  regulations,  and  relevant 
orders  of  the  Secretary  issued  pursuant  to  the 
Act. 

(d)  Subcontracts.  The  Contractor  shall 
include  the  terms  of  this  clause  in  every 
subcontract  or  purchase  order  in  excess  of 
$10,000  unless  exempted  by  rules, 
regulations,  or  orders  of  the  Secretary.  The 
Contractor  shall  act  as  specified  by  the 
Deputy  Assistant  Secretary  to  enforce  the 
terms,  including  action  for  noncompliance. 

(End  of  clause) 


Alternate  I  (fun  1998).  As  prescribed  in 
22.1408(b),  add  the  following  as  a  preamble 
to  the  clause: 

Notice:  The  following  term(s)  of  this  clause 
are  waived  for  this  contract: 
(List  term(s)l. 

|FR  Doc.  98-16116  Filed  6-19-98:  8:45  am] 

8ILUNQ  CODE  aa20-EP-l> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  25 

(FAC  97-05;  FAR  Case  97-044;  Item  VI] 

RIN  9000-nAI02 

Federal  Acquisition  Regulation;  Trade 
Agreements  Thresholds 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  revised  thresholds  for 
application  of  the  Trade  Agreements  Act 
and  the  North  American  Free  Trade 
Agreement.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30,  1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  August  21,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington,  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Paul 
Linfield,  Procurement  Analyst,  at  (202) 
501-1757.  Please  cite  FAC  97-05.  FAR 
case  97-044. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Part  25  to 
implement  revised  thresholds  for 
application  of  the  Trade  Agreements  Act 
and  the  North  American  Free  Trade 
Agreement,  as  published  by  the  Office 
of  the  United  States  Trade 
Representative  in  the  Federal  Register 
on  January  14.  1998  (63  FR  2295). 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
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meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subparts 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  {FAC  97-05,  FAR 
case  97-044),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  reqxiire  the  approval  of  the  Office 


of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 

List  of  Subiects  in  48  CFR  Part  25    . 

Government  procurement. 

Dated:  June  11. 1998. 
Edward  C  Loeh, 
Director.  FeHeu  I  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  25  is  amended 
as  set  forth  below: 

PAFTT  25— FOREIGN  ACQUISITION 

1 .  The  authority  citation  for  48  CFR 
Part  25  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  25.105  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


25.105    Evaluating  offers. 

(e)  The  evaluation  in  paragraph  (a)  of 
this  section  shall  not  be  appUed  to  offers 
of  Canadian  end  products  above  $25,000 
or  Mexican  end  products  above  $53,150 
(see  25.402(a)(3)(ii)).  For  the  definitions 
of  "Canadian  end  product"  and 
"Mexican  end  product,"  see  25.401. 

25.202.  25.207,  25.305,  25.402,  25.408, 
25.1002,  and  25.1003    [Amended] 

3.  In  the  list  below,  for  each  section 
listed  in  the  left  column,  remove  the 
dollar  amount  indicated  in  the  middle 
column,  and  add  the  dollar  amount 
indicated  in  the  right  column: 


Section 


Remove 


Add 


25.202(d)  .... 

25.207(dMl) 
25.207(d)(2) 

25.306(c)(2) 
25.402(a)(1) 


25.402(a)(3)(i)  . 
25.402(a)(3)Oi) 
25.402(g)  


25.408(a)(3)  ...- 
25.408(a)(4)  „.„ 
25.1002(a)(1)  ... 
25.1002(a)(2)  ... 
25.1002(a)(3)(i) 

25.1003(a) 

25.1003(b)(1)  ... 


$6,500.000 

7,311,000  (twice) 

7,311.000 

6.500.000 

7,311.000 

6,500.000 

190,000 

7.311.000 

6.500.000 

50.000 

50.000 

6.500,000 

50.000 

50.000 

190.000 

7.311.000 

190.000 

190.000 

190,000 


$6,909,500 

7.143.000  (twice) 

7.143.000 

6.909,500 

7.143,000 

6.909.500 

186.000 

7.143,000 

6.909.500 

53.150 

53.150 

6.909.500 

53.150 

53.150 

186.000 

7,143,000 

186.000 

186.000 

186.000 


(FR  Doc.  98-16117  Filed  6-19-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

[FAC  97-05;  FAR  Case  97-301 ;  Item  VH] 

R1N9O0O-AI03 

Federal  Acquisition  RegutatJon; 
Restrictions  on  Purchases  From 
Sudan 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 


SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
add  Sudan  to  the  list  of  countries  from 
which  Ckivemment  acquisition  of 
supplies  and  services  is  restricted.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30. 1993.  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

EFFECTIVE  DATE:  August  21.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Paul 
Linfield.  Procurement  Analyst,  at  (202) 
501-1757.  Please  cite  FAC  97-05,  FAR 
case  97-301. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

This  final  ride  amends  FAR  25.701 
and  52.225-11  by  adding  Sudan  to  the 
list  of  countries  whose  products  are 
banned  from  importation  into  the 
United  States.  This  rule  implements 
Executive  Order  13067,  dated  November 
3,  1997  (62  FR  59989.  November  5, 
1997). 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  PubUc  Law 
98-577.  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAC  97-05.  FAR 
case  97-301),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
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FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  efseq. 

List  of  Subjects  in  48  CFK  Parts  25  and 
52 

Government  procurement. 

Dated:  June  11, 1998. 
Edward  C  Ltwb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  25  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  25— FOREIGN  ACQUISITION 

2.  Section  25.701  is  amended  in 
paragraph  (a)(4)  by  removing  "or";  in 
(a)(5)  by  removing  the  period  and 
inserting  ";  or"  in  its  place;  and  by 
adding  (a)(6)  to  read  as  follows: 

25.701     Restrictions. 

(a)*   *   * 

(6)  Sudan  (Executive  Order  13067). 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.21^-4    [Amendsd] 

3.  Section  52.213-4  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(Aug  1998)";  and  in  paragraph  (a)(2)(i) 
of  the  clause  by  removing  "(Oct  1996)" 
and  inserting  "(Aug  1998)"  in  its  place. 

4.  Section  52.225-11  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (a)  to  read  as  follows: 

52.225-1 1    Rsstrictlons  on  Certain  Foreign 
Purchases. 


Restrictions  on  Certain  Foreign  Purchases 
(Aug  1998) 

(a)  Unless  advance  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  acquire,  for  use  in  the 
performance  of  this  contract,  any  supplies  or 
services  originating  from  sources  within,  or 
that  were  located  in  or  transported  from  or 
through,  countries  whose  products  are 
banned  from  impxjrtation  into  the  United 
States  by  Executive  order  or  regulations  of 
the  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury.  Those  countries 
include  Cuba,  Iran,  baq,  Libya,  North  Korea, 
and  Sudan. 
*         •         •         *         • 

[FR  Doc.  98-16118  Filed  6-19-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  27 

[FAC  97-05;  FAR  Cass  97-614;  Item  Vlil] 

RIN  9000-AI04 

Federal  Acquisition  Regulation; 
Software  Copyrights 

AQENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regtilations  Coimcil  have 
agreed  on  a  final  rvile  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  that  computer  software  produced 
under  Government  contracts  may  be 
special  works  to  which  the  Government 
may  obtain  copyright.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30,  1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  August  21,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  pubUcation  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  Procurement  Analyst,  at  (202) 
501-3856.  Please  cite  FAC  97-05.  FAR 
case  97-614. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  definition  of  "data"  to  which  the 
FAR  clause  at  52.227-17,  Rights  in 
Data — Special  Works,  applies  includes 
computer  software.  However,  FAR 
27.405,  which  provides  guidance  for  use 
of  the  clause,  does  not  include  computer 
software  among  its  examples  of  special 
works.  This  final  rule  clarifies  that  the 
Government  may  use  the  clause  to 
retain  copyright  to  certain  computer 
software  produced  under  Government 
contracts,  when  appropriate. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pubhc  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 


concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  97-05,  FAR 
case  97-614),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  27 

Government  procurement. 

Dated:  June  11, 1998. 
Edward  C  Loob, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  27  is  amended 
as  set  forth  below: 

PART  27— PATENTS,  DATA,  AND 
COPYRIGHTS 

1.  The  authority  citation  for  48  CFR 
Part  27  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  27.405  is  amended  in 
paragraph  (a)(l)(vii)  by  removing  "or"  at 
the  end  of  (a)(l)(viii)  by  removing  the 
period  and  inserting  ";  or"  in  its  place; 
and  adding  paragraph  (a)(l)(ix)  to  read 
as  follows: 

27.405    Other  data  rights  provisions. 

(a)  Production  of  special  works.  (1) 

•   •   • 

(ix)  The  development  of  computer 
software  programs,  where  the  program — 

(A)  May  give  a  commertnal  advantage; 
or, 

(B)  Is  agency  mission  sensitive,  and 
release  could  prejudice  agency  mission, 
programs,  or  follow-on  acquisitions. 

[FR  Doc.  98-16119  Filed  6-19-98;  8:45  am) 
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DEPARTMENT  Of  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

IFAC  97-05;  FAR  Case  97-007;  Item  IX] 

RIN  9000-AH76 

Federal  Acquisition  Regulation;  Travel 
Reimbursement 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  adopted  as  final 
rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  convert  the  interim  rule 
published  as  Item  IX  of  Federal 
Acquisition  Circular  97-03  at  62  FR 
64932.  December  9,  1997,  to  a  final  rule 
without  change.  The  rule  amends  the 
Federal  Acquisition  Regulation  (FAR)  to 
increase  from  $25  to  $75  the  threshold 
at  which  contractor  personnel  must 
provide  a  receipt  to  support  travel 
expenditures.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30,  1993, 
and  is  not  a  major  rule  under  5  U.S.C. 
804. 

EFFECTIVE  DATE:  August  21,  1998. 

FOfl  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  OS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  97-05, 
FAR  case  97-007. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  interim  rule  was  published  in  the 
Federal  Register  on  December  9. 1997 
(62  FR  64932).  The  interim  rule 
amended  FAR  31.205—46  to  increase 
from  $25  to  $75  the  threshold  at  which 
contractor  personnel  must  provide  a 
receipt  to  support  travel  expenditures. 
Public  comments  were  received  from 
one  source.  All  comments  were 
considered  in  developing  the  final  rule. 
The  interim  rule  is  converted  to  a  final 
rule  without  change. 


B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  contained  in  this  rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  is  deemed  to  apply 
because  the  final  rule  contains 
information  collection  requirements. 
Since  the  threshold  at  which  contractor 
personnel  must  provide  a  receipt  to 
support  travel  expenditures  has  been 
increased,  a  request  to  decrease  the 
burden  hours  previously  approved 
under  Office  of  Management  and  Budget 
(0MB)  Control  Number  9000-0088  was 
submitted  to  0MB  under  44  U.S.C. 
3501,  et  seq.  Public  comments 
concerning  this  request  were  invited 
through  Federal  Register  notice  dated 
December  9,  1997  (62  FR  64932).  No 
public  comments  were  received. 

List  of  Sub)ects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  )une  11, 1998. 
Edward  C.  Loeb,  ^ 

Director.  Federal  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  31,  which  was 
published  at  62  FR  64932,  December  9, 
1997,  is  adopted  as  a  final  rule  without 
change. 

The  authority  citation  for  48  CFR  Part 
31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c).  _ 

(PR  Doc.  98-16120  Filed  6-19-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  48 

[FAC  97-05:  FAR  Case  96-011;  Itsin  X] 

RIN  9000-AH37 

Federal  Acquisition  Regulation;  No- 
Cost  Value  Engineering  Change 
Proposals 

AGENCIES:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  that  no-cost  value  engineering 
change  proposals  (VECPs)  may  be  used 
when,  in  the  contracting  officer's 
judgment,  reliance  on  other  VECP 
approaches  likely  would  not  be  more 
cost-effective,  and  the  no-cost 
settlement  would  provide  adequate 
consideration  to  the  Government.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Effective  June  22,  1998. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
August  21, 1998  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NW, 
Room  4035,  Attn:  Ms.  Laurie  Duarte, 
Washington,  DC  20405. 

E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
farcase.96-011@gsa.gov. 

Please  cite  FAC  97-05,  FAR  case  96- 
011  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analyst,  at 
(202)  501-3775.  Please  cite  FAC  97-05, 
FAR  case  96-011. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  clarifies  that  the  no- 
cost  VECP  guidance  at  FAR  48.104-3 
permits  the  use  of  no-cost  settlements 
when  the  contracting  officer  has 
balanced  the  administrative  costs  of 
negotiating  a  settlement  against  the 
anticipated  savings,  and  when,  in  the 
contracting  officers  judgment,  reUance 
on  other  VECP  approaches  likely  would 
not  be  more  cost-effective,  and  the  no- 
cost  settlement  would  provide  adequate 
consideration  to  the  Government.  The 
no-cost  VECP  alternative  was  not 
intended  for  use  when  significant  cost 
savings  are  anticipated  on  the  instant 
contract. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  imf>act  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  FlexibiUty 
Act.  5  U.S.Q  601  et  seq.,  because  the 
rule  could  reduce  the  number  of  no-cost 
VECP -settlements  negotiated  between 
the  Government  and  private  entities.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  is 
summarized  as  follows: 

This  interim  rule  clarifies  that  the  guidance 
at  FAR  48.104-3,  Sharing  alternative — no- 
cost  settlement  method,  permits  use  of  no- 
cost  VECPs  settlements  when  the  contracting 
officer  has  balanced  the  administrative  costs 
of  negotiating  a  settlement  against  the 
anticipated  savings;  and,  in  the  contracting 
officer's  judgment,  reliance  on  other  VECP 
approaches  likely  would  not  be  more  cost- 
effective,  and  the  no-cost  settlement  would 
provide  adequate  consideration  to  the 
Government.  The  no-cost  VECP  alternative 
was  not  intended  for  use  when  significant 
cost  savings  are  anticipated  on  the  instant 
contract. 

A  copy  of  the  IRFA  has  been  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  and  may 
be  obtained  from  the  FAR  Secretariat  at 
the  address  above.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
also  will  be  considered  in  accordance 
with  5  U.S.C  610.  Such  comments  must 
be  submitted  separately  and  should  cite 
5  U.S.C  601.  et  seq.  (FAR  Case  96-011). 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 


D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  lugent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  to  preclude 
misinterpretation  and  misuse  of  existing 
guidance  and  resulting  VECP 
settlements  that  do  not  provide  the 
Government  with  appropriate 
consideration.  However,  pursuant  to 
Pub.  L.  98-577  and  FAR  1.501.  pubUc 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in  the 
formation  of  the  final  rule. 

List  of  Spbiecta  in  48  CFR  Part  48 

Government  procurement 

Dated:  June  11, 1998. 
Edward  C  Loeb. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Part  48  is  amended 
as  set  forth  below: 

PART  48— VALUE  ENQINEERINQ 

1.  The  authority  citadon  for  48  CFR 
Part  48  continues  to  read  as  follows: 

Authority.  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  48.104-3  is  revised  to  read 
as  follows: 

48.104-3    Sharing  aitematlve— no-coat 
settiemant  mettfod. 

In  selecting  an  appropriate 
mechanism  for  incorporating  a  VECP 
into  a  contract,  the  contracting  officer 
shall  analyze  the  different  approaches 
available  to  determine  which  one  would 
be  in  the  Government's  best  interest. 
Contracting  officers  should  balance  the 
administrative  costs  of  negotiating  a 
settlement  against  the  anticipated 
savings.  A  no-cost  settlement  may  be 
used  if.  in  the  contracting  officer's 
judgment,  reliance  on  other  VECP 
approaches  Ukely  would  not  be  more 
cost-effective,  and  the  no-cost 
settlement  would  provide  adequate 
consideration  to  the  Govenunent.  Under 
this  method  of  settlement,  the  contractor 
would  keep  all  of  the  savings  on  the 
instant  contract,  and  all  savings  on  its 
concturent  contracts  only.  The 
Government  would  keep  all  savings 
resulting  from  concurrent  contracts 
placed  with  other  soiux:es.  savings  from 
all  future  contracts,  and  all  collateral 
savings.  Use  of  this  method  must  be  by 


mutual  agreement  of  both  parties  for 
individual  VECPs. 

[FR  Doc.  98-16121  Filed  6-19-96;  8:45  am) 
MUJNQ  COMI 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5, 8, 31. 45,  and  53 

[FAC  97-05;  Kam  70] 

Fedaral  Acquisition  Regulation; 
Technical  Amandmants 

AQENCtES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACnOM:  Technical  amendments. 

SUMMARY:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  references 
and  make  editorial  chaniges. 

EFFECTIVE  DATE:  )\me  22.  1998. 

FOR  FURTHER  IHFORMATXJH  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington.  DC  20405.  (202) 
501-4755. 

List  of  Subiects  in  48  CFR  Parts  5,  8.  31, 
45,  and  53 

Government  procurement. 

Dated:  June  11.  1998. 
Edward  CLoab, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  5,  8.  31,  45, 
and  53  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  5.  8,  31,  45,  and  53  continues  to 
read  as  follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  5— PUBUaZING  CONTRACT 
ACTIONS 

5.201    [Amended] 

2.  Section  5.201  is  amended  in 
paragraph  (b)(2)  by  revising  "(see 
5.205(d))"  to  read  "(see  5.205(e))". 

PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

8.404    (Amended] 

3.  Section  8.404  is  amended  in  the 
first  sentence  of  paragraph  (a)  by 
revising  "13.202(c)(3)"  to  read  "13.303- 
2(c)(3)". 
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PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.002    [Amended] 

4.  Section  31.002  is  amended  by 
revising  "Guidance  for  New 
Contractors"  to  read  "Information  for 

Contractors". 

PART  45— GOVERNMENT  PROPERTY 
45.S07-2    [Amended] 

5.  Section  45.607-2  is  amended  in  the 
third  sentence  of  paragraph  (b)  by 
revising  "DLA:SIP"  to  read  "DLSC-LC". 

PART  53— FORMS 

6.  Section  53.101  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 


§  53. 1 01    Requirements  for  use  of  (onns. 
*   *   *  The  specific  location  of  each 
requirement  is  identified  in  subpart 
53.2. 

(FR  Doc.  9&-16122  Filed  6-l»-98:  8:45  am) 

•ILLMQ  CODE  M20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Small  Entity  Compliance  Guide. 


SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services,  and  the  - 

Administrator  for  the  National 
Aeronautics  and  Space  Administration 
as  the  Federal  Acquisition  Regulation 
(FAR)  Council.  This  Small  Entity 
Compliance  Guide  has  been  prepared  in 
accordance  with  Section  212  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  It  consists  of  a  summary  of  the 
rules  appearing  in  Federal  Acquisition 
Circular  (FAC)  97-05  which  amends  the 
FAR.  Further  information  regarding 
these  rules  may  be  obtained  by  referring 
to  FAC  97-05  which  precedes  this 
document.  The  FAC,  including  this 
doounent,  may  be  obtained  from  the 
Internet  at  http://www.amet.gov/far. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  (202)  501-4755. 

SUPPLEMENTARY  INFORMATION: 


List  of  Rules  in  FAC  97-05 
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Subcontract  Consent 
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Liquidated  Damages  

Limrts  on  Fee  for  Cost-Plus-Incentive-Fee  and  Cost-Plus-Award-Fee  Contracts 

Rehabilftation  Act,  Workers  With  Disabilities  (Interim)  
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Item  I — Subcontract  Consent  (FAR  Case 
95-011) 

This  final  rule  amends  FAR  Parts  4, 
22.  35,  36,  44.  and  52  to  reduce 
requirements  for  consent  to  subcontract. 
The  rule  eliminates  consent 
requirements  for  contractors  that  have 
an  approved  purchasing  system,  except 
when  specific  contracts  requiring 
consent  are  identified  by  the  contracting 
officer;  eliminates  consent  requirements 
for  fixed-price  incentive  contracts  and 
fixed-price  redeterminable  contracts; 
and  increases,  to  the  simplified 
acquisition  threshold,  the  dollar  level  at 
which  consent  requirements  are 
included  in  time-and-materials,  labor- 
hour,  and  letter  contracts. 

Item  n — Availability  of  Specifications 
(FAR  Case  97-034) 

This  final  rule  amends  FAR  Parts  9 
and  11  cind  the  provisions  at  52.211-1. 
52.211-2,  and  52.212-1  to  update 
addresses  and  other  information 
regarding  the  availability  of 


specifications,  standards,  and  item 
descriptions  that  may  be  cited  in 
Government  solicitations  and  contracts. 
In  addition,  the  rule  clarifies  the  pricing 
poUcy  regarding  specifications, 
standards,  and  commercial  item 
descriptions  issued  by  GSA. 

Item  in — Liquidated  Damages  (FAR 
Cases  89-042  and  97-300) 

This  final  rule  amends  FAR  Parts  11, 
19,  52,  and  53  to  clarify  policy  on 
liquidated  damages  and  commercial 
subcontracting  plans  pertaining  to 
requirements  for  subcontracting  with 
small,  small  disadvantaged,  and 
women-owned  small  business  concerns. 
The  rule  implements  Section  304  of  the 
Business  Opportunity  Development 
Reform  Act  of  1988  (Pub.  L.  100-656) 
and  OFPP  Policy  Letter  95-1, 
Subcontracting  Planlrfor  Companies 
Supplying  Commercial  Items.  The 
interim  rule  published  in  FAC  84-50, 
FAR  case  89-042,  54  FR  30708,  July  21, 


1989,  has  been  merged  with  this  final 
rule. 

Item  IV — Limits  on  Fee  for  Cost-Plus- 
Incentive-Fee  and  Cost-Plus-Award-Fee 
Contracts  (FAR  Case  97-042) 

This  final  rule  amends  FAR  Part  16  to 
clarify  fee  limitations  pertaining  to  cost- 
reimbursement  contracts.  The  FAR  Part 
15  rewrite  in  FAC  97-02  eliminated 
non-statutory  fee  limitations  for  cost- 
plus-incentive-fee  and  cost-plus-award- 
fee  contracts.  This  final  rule  makes 
conforming  changes  to  FAR  Part  16. 

Item  V — Rehabilitation  Act,  Workers 
With  Disabilities  (FAR  Case  96-610) 

This  interim  rule  amends  FAR 
Subpart  22.14  and  the  clauses  at 
52.212-5  and  52.222-36  to  implement 
revised  Department  of  Labor  regulations 
regarding  affirmative  action  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities.  The  dollar 
threshold  for  use  of  the  clause  at 
52.222-36  has  been  increased  from 
$2,500  to  S10,000. 


UMI 


Item  VI — Trade  Agreements  Thresholds 
(FAR  Case  97-044) 

This  final  rule  amends  FAR  Part  25  to 
implement  revised  thresholds  for 
application  of  the  Trade  Agreements  Act 
and  the  North  American  Free  Trade 
Agreement,  as  published  by  the  Office 
of  the  United  States  Trade 
Representative  in  the  Federal  Register 
on  January  14.  1998  (63  FR  2295). 

Item  VII — Restrictions  on  Piuxhases 
From  Sudan  (FAR  Case  97-301) 

This  final  rule  amends  FAR  25.701 
and  the  clause  at  52.225-11  to  add 
Sudan  to  the  list  of  countries  whose 
products  are  banned  from  importation 
into  the  United  States.  This  rule 


implements  Executive  Order  13067, 
dated  November  3,  1997. 

Item  VIII— Software  Copyrights  (FAR 
Case  97-614) 

This  final  rule  amends  FAR  27.405  to 
add  contracts  for  certain  computer 
software  programs  to  the  list  of 
examples  of  contracts  for  special  works 
to  which  the  Government  may  obtain 
copyrights. 

Item  IX — Travel  Reimbursement  (FAR 
Case  97-007) 

The  interim  rule  published  as  Item  IX 
of  FAC  97-03  is  converted  to  a  final  rule 
writhout  change.  The  rule  amends  FAR 
31.205-46  to  increase  fixim  $25.00  to 
$75.00  the  threshold  at  which  contractor 


personnel  must  provide  a  receipt  to 
support  travel  expenditures. 

Item  X — No-Cost  Value  Engineering 
Change  Proposals  (FAR  Case  9&-011) 

This  interim  rule  revises  FAR  48.104- 
3  to  clarify  that  no-cost  value 
engineering  change  proposals  (VECPs) 
may  be  used  when,  m  the  contracting 
officer's  judgment,  rehance  on  other 
VECP  approaches  likely  would  not  be 
more  cost-effective,  and  the  no-cost 
settlement  would  provide  adequate 
consideration  to  the  Government 

Dated:  June  11,  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  98-16123  Filed  6-19-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  98N-04261 

Food  labeling:  Healtti  Claims; 
Antioxidant  Vitamins  C  and  E  and  the 
RisK  in  Aduits  of  Atheroscierosis, 
Coronary  Heart  Disease,  Certain 
Cancers,  and  Cataracts 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  final  rule  to  prohibit  the  use  on 
foods  of  a  claim  relating  to  the 
relationship  between  antioxidant 
vitamins  C  and  E  and  the  risk  in  adults 
of  atherosclerosis,  coronary  heart 
disease,  certain  cancers,  and  cataracts. 
This  rule  is  in  response  to  a  notification 
of  a  health  claim  submitted  under 
section  303  of  the  FDA  Modernization 
Act  of  1997  (FDAMA).  FDA  has 
reviewed  statements  that  the  petitioner 
submitted  in  that  notification,  and.  in 
conformity  with  the  requirements  of 
FDAMA,  the  agency  is  prohibiting  the 
claim  because  the  statements  submitted 
as  the  basis  of  the  claim  are  not 
"authoritative  statements"  of  a  scientific 
body,  as  required  by  FDAMA;  therefore, 
section  303  of  FDAMA  does  not 
authorize  use  of  this  claim.  As  provided 
for  in  section  301  of  FDAMA.  this  rule 
is  effective  immediately  upon 
publication. 

DATES:  The  interim  final  rule  is  effective 
June  22, 1998;  comments  by  September 
8,1998 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204, 
202-205-4168. 
SUPPLEMENTARY  INFORMATION: 

L  The  FDA  Modernization  Act  of  1997 

On  November  21,  1997,  the  P>resident 
signed  FDAMA  into  law  (Pub.  L  105- 
115),  which  amended  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
amended  section  403(r)(2)  and  (r)(3)  of 
the  act  by  adding  new  paragraphs 
(r)(2)(G).  (r)(2)(H).  (r)(3)(C).  and  (r)(3)(D) 


to  section  403  of  the  act  (21  U.S.C 
343(r)(2)(G).  (r)(2)(H).  (r)(3)(C).  and 
(r)(3)(D),  respectively),  which  provide 
for  the  use  in  food  labeling  of  nutrient 
content  claims  and  health  claims, 
respectively,  based  on  authoritative 
statements.  These  provisions  of  iTDAMA 
supplement  the  petition  process  for 
nutrient  content  and  health  claims 
provided  by  section  403(r)(4)  (21  U.S.C. 
343(r)(4))  and  §§  101.69  and  101.70  (21 
CFR  101.69  and  101.70.  respectively)  by 
providing  an  alternative  for  establishing 
the  scientific  basis  for  such  claims  by 
reliance  on  authoritative  statements. 

FDAMA  requires  that  a  notification  of 
the  prospective  nutrient  content  claim 
or  the  prospective  health  claim  be 
submitted  to  FDA  at  least  120  days 
before  a  food  bearing  the  claim  may  be 
introduced  into  interstate  commerce. 
The  notification  must  contain  specific 
information  including:  (1)  The  exact 
wording  of  the  prospective  nutrient 
content  claim  or  health  claim;  (2)  a 
concise  description  of  the  basis  upon 
which  the  petitioner  relied  for 
determining  that  the  requirements  of 
section  403(r)(2)(G)(i)  of  the  act  for 
nutrient  content  claims  or  section 
403(r)(3)(C)(i)  for  health  claims  have 
been  satisfied;  (3)  a  copy  of  the 
authoritative  statement  that  serves  as 
the  basis  for  the  claim;  and  (4)  a 
balanced  representation  of  the  scientific 
literature  relating  to  the  nutrient  level 
for  a  prospective  nutrient  content  claim 
or  relating  to  the  relationship  between 
the  nutrient  and  the  disease  or  health- 
related  condition  for  a  prosp)ective 
health  claim.  For  a  prospective  nutrient 
content  claim,  the  authoritative 
statement  must  identify  the  nutrient 
level  to  which  the  claim  refers.  For  a 
prospective  health  claim,  the 
authoritative  statement  must  be  a 
statement  about  the  relationship 
between  a  nutrient  and  a  disease  or 
health-related  condition  to  which  the 
claim  refers.  For  both  types  of  claims, 
the  authoritative  statement  must  be 
currenUy  in  effect  and  it  must  have  been 
pubUshed  either  by  a  scientific  body  of 
the  U.S.  Government  that  has  official 
responsibility  for  public  health 
protection  or  research  directly  relating 
to  human  nutrition  (e.g..  the  National 
Institutes  of  Health  (NIH)  or  the  Centers 
for  Disease  Control  and  Prevention 
(CDC))  or  by  the  National  Academy  of 
Sciences  (NAS)  or  any  of  its 
subdivisions  (hereinafter  referred  to  as  a 
"scientific  body"). 

Under  new  section  403(r)(2)(H)  and 
(r)(3)(D)  of  the  act,  such  a  claim  may  be 
made  beginning  120  days  after 
submission  of  \he  notification  until:  (1) 
FDA  has  issued  an  effective  regulation 
that  prohibits  or  modifies  the  claim;  (2) 


the  agency  has  issued  a  regulation 
finding  that  the  requirements  under 
section  403(r)(2)(G)  for  a  prospective 
nutrient  content  claim  or  under  section 
403(r)(3)(C)  for  a  prospective  health 
claim  have  not  been  met;  or  (3)  a  district 
court  of  the  United  States  in  an 
enforcement  proceeding  under  chapter 
ni  of  the  act  has  determined  that  the 
requirements  under  section  403(r)(2)(G) 
for  a  prospective  nutrient  content  claim 
or  under  section  403(r)(3)(C)  for  a 
prospective  health  claim  have  not  been 
met.  During  the  120  days  following 
submission  of  a  notification  and  before 
the  claim  may  appear  on  a  food,  the 
agency  may  also  notify  any  person  who 
is  making  the  claim  that  the  notification 
did  not  include  all  of  the  required 
information. 

Section  304  of  FDAMA  permits 
nutrient  content  claims  based  on 
authoritative  statements  for  both 
conventional  foods  and  for  dietary 
supplements  because  section  304 
amended  section  403(r)(2)  of  the  act. 
which  provides  for  nutrient  content 
claims  on  both  conventional  foods  and 
dietary  supplements.  Section  303  of 
FDAMA  does  not  include  provisions  for 
health  claims  for  dietary  supplements 
based  on  authoritative  statements, 
however.  In  particular,  section 
403(r)(5)(D)  of  the  act  (21  U.S.C. 
343(r)(5)(D))  specifies  that  health  claims 
for  dietary  supplements  shall  not  be 
subject  to  section  403(r)(3)  of  the  act, 
but  rather  to  a  procedure  and  standard 
that  FDA  establishes  by  regulation.  In 
section  303  of  FDAMA,  Congress 
amended  section  403(r)(3)  of  the  act. 
which  provides  for  procedures  and 
standards  for  health  claims  for 
conventional  foods,  to  allow  for  health 
claims  based  on  authoritative  statements 
for  conventional  foods,  but  Congress  did 
not  amend  section  403(r)(5)(D)  of  the 
act. 

Therefore,  FDA  believes  that  section 
403(r)(3)(C)  of  the  act  authorizes  use  of 
a  health  claim  based  on  an  authoritative 
statement  only  on  any  conventional 
food  that  provides  an  appropriate  level 
of  the  nutrient  that  is  the  subject  of  the 
health  claim,  that  does  not  exceed  the 
disqualifying  levels  identified  in 
§  101.14(a)(5)  (21  CFR  101.14(a)(5)),  and 
that  otherwise  complies  with  section 
403(r)(3)(C)  and  all  other  provisions  of 
the  act.  Nevertheless,  FDA  has 
tentatively  concluded  that,  for  health 
claims  authorized  via  the  authoritative 
statement  procedure  provided  by 
FDAMA,  conventional  foods  and  dietary 
supplements  should  be  subject  to  the 
same  standards  and  procedures.  This 
position  is  consistent  with  the  agency's 
final  rule  that  made  dietary 
supplements  subject  to  the  same  general 
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requirements  as  apply  to  conventional 
foods  with  respect  to  health  claims  (59 
FR  395,  January  4, 1994).  This  approach 
is  also  consistent  with  the  guidance  of 
the  Commission  on  Dietary  Supplement 
Labels,  which  stated  in  its  1997  report 
(Ref.  1)  that  the  process  for  the  approval 
of  health  claims  should  remain  the  same 
for  dietary  supplements  and 
conventional  foods.  Therefore,  FDA 
intends  to  issue  a  proposed  rule  to 
provide  for  health  claims  based  on 
authoritative  statements  for  dietary 
supplements. 

A.  Authoritative  Statements 

Sections  303  and  304  of  FDAMA 
authorize  the  use  of  a  health  or  nutrient 
content  claim  based,  in  part,  on  an 
"authoritative  statement."  In  particular, 
new  section  403(r)(3)(C)(i)  and 
(r)(2)(G)(i)  of  the  act  states  that  such 
claims  are  authorized  and  may  be  made 
when  "a  scientific  body  •  *  *  has 
published  an  authoritative  statement, 
which  is  ciurently  in  effect."  For  a 
health  claim,  section  403(r)(3)(C)(i)  of 
the  act  requires  that  the  statement  must 
be  "about  the  relationship  between  a 
nutrient  and  a  disease  or  health-related 
condition  to  which  the  claim  refers." 
For  a  nutrient  content  claim,  section 
403(r)(2)(C)(i]  of  the  act  requires  that  the 
statement  must  be  one  "that  identifies 
the  nutrient  level  to  which  the  claim 
jefars." 

Section  403(r)(3)(C)  and  (r)(2)(G)  of 
the  act  further  requires  that: 

*  *  *  |a|  statement  shall  be  regarded  as  an 
authoritative  statement  of  a  scientific  body 
described  in  subclause  (i)  only  if  the 
statement  is  published  by  the  scientific  body 
and  shall  not  include  the  statement  of  an 
employee  of  the  scientific  body  made  in  the 
individual  capacity  of  the  employee. 

Although  Congress  did  not  expUcitly 
define  the  term  "authoritative 
statement,"  section  403(r)(3)(C)  and 
(r)(2)(G)  of  the  act  and  the  legislative 
history  clarify  several  characteristics 
that  Congress  intended  an  "authoritative 
statement"  to  have.  Most  significantly, 
to  be  the  basis  for  a  health  or  nutrient 
content  claim,  a  statement  must:  (1) 
Address  certain  subjects,  namely,  for  a 
health  claim,  it  must  be  about  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition  to 
which  the  claim  refers,  or,  for  a  nutrient 
content  claim,  it  must  identify  the 
nutrient  level  to  which  the  claim  refers; 

(2)  be  published  by  an  appropriate 
scientific  body  and  represent  its  ofHcial 
position,  and  may  not  be,  for  example, 
a  statement  of  individual  employees  of 
the  scientiHc  body  made  in  the 
individual  capacities  of  the  employees; 

(3)  be  based  on  a  dehberative  review  of 
the  scientific  evidence  on  the  subject  of 


the  statement  and  not  indicate  that  the 
scientific  evidence  about  the  subject  of 
the  statement  is  preliminary  or 
inconclusive;  and  (4)  be  currently  in 
effect.  The  aspects  of  these  requirements 
relevant  to  this  rulemaking,  and  its 
companion  rulemakings  publishing 
elsewhere  in  this  issue  of  the  Federal 
Register,  are  discussed  in  greater  detail 
in  section  I.A.1  of  this  document. 

1.  To  Be  the  Basis  for  a  Health  or 
Nutrient  Content  Claim,  a  Statement 
Must  Address  One  of  Two  Subjects 

For  a  statement  to  be  eligible  for 
consideration  as  an  "authoritative 
statement,"  it  must  address  certain 
subjects.  Section  403(r)(3)(C)  of  the  act 
provides  that,  for  a  health  claim,  it  must 
be  "about  the  relationship  between  a 
nutrient  and  a  disease  or  health-related 
condition  to  which  the  claim  refers." 
Section  403(r)(2)(G)  of  the  act  provides 
that,  for  a  nutrient  content  claim,  it 
must  "identify  the  nutrient  level  to 
which  the  claim  refers. " 

There  are  several  aspects  to  these 
requirements.  First,  a  statement  caimot 
be  an  "authoritative  statement"  under 
section  403(r){2){G)  or  (r){3)(C)  of  the  act 
if  it  identifies  no  nutrient  level  or  if  it 
is  not  about  the  relationship  between  a 
nutrient  and  a  disease  or  health-related 
condition.  For  example,  if  a  statement 
refers  to  no  nutrient,  to  no  disease  or 
health-related  condition,  or  to  neither  a 
nutrient  nor  a  disease  or  health-related 
condition,  it  cannot  be  an  authoritative 
statement  under  section  403(r)(3)(C)  of 
the  act.  Second,  if  a  statement  is  "about 
the  relationship  between  a  nutrient  and 
a  disease  or  health-related  condition," 
or  if  it  "identifjies)  the  nutrient  level," 
it  must  be  about  the  relationship  or 
nutrient  "to  which  the  claim  refers." 
Moreover,  the  statement  must  be  about 
the  relationship  between  a  nutrient  and 
a  disease  t>r  health-related  condition  in 
humans  or  it  must  identify  a  nutrient 
level  for  total  daily  consumption  by 
humans. 

When  evaluating  what  relationship  a 
statement  is  about,  or  what  nutrient 
level  a  statement  identifies,  it  may  be 
necessary  to  consider  the  context  in 
which  the  statement  appears.  It  is  likely 
that  a  submitter  will  identify  excerpted 
sentences  as  an  "authoritative 
statement."  The  context  in  which  these 
excerpted  sentences  appears  can  be 
relevant  when  determining  the  subject 
of  the  statement.  For  example,  sentences 
immediately  adjoining  the  excerpted 
sentences  or  in  a  summary  statement  in 
the  document  may  clarify  the  disease 
that  is  the  subject  of  the  excerpted 
sentences. 

Accordingly,  the  statutory 
requirement  in  section  403(r)(3)(C)(ii)(II) 


and  (r)(2)(G)(u)(n)  of  the  act  that  a 
notification  include  "a  copy  of  the 
statement  referred  to  in  subclause  (i) 
upon  which  [the]  person  (who 
submitted  the  notification]  relied  in 
making  the  claim,"  means  that  the 
entire  document  from  which  the 
statement  is  excerpted  should  be 
included  in  a  notification.  The  agency 
notes  that  submission  of  the  entire 
document  is  also  relevant  to  other 
determinations  under  section 
403(r)(3)(C)  and  (r)(2)(G),  such  as 
whether  the  scientific  evidence  about 
the  relationship  or  nutrient  level  at 
issue  is  preliminary  or  inconclusive,  as 
discussed  in  section  I.A.3  of  this 
document,  and  whether  a  health  or 
nutrient  content  claim  is  "stated  in  a 
manner  so  that  the  claim  is  an  accvuate 
representation  of  the  authoritative 
statement  referred  to  in  subclause  (i)," 
as  required  by  section  403(r)(3)(C)(iv) 
and  (r)(2)(G)(iv)  of  the  act. 

2.  To  Be  the  Basis  for  a  Health  or 
Nutrient  Content  Claim,  a  Statement 
Must  Be  Published  by  an  Appropriate 
Scientific  Body  and  Represent  the 
Official  Policy  of  That  Body. 

SecUon  403(r)(3)(C)  and  (r)(2)(G)  of 
the  act  requires  that  an  "authoritative 
statement"  be  "published."  The  agency 
understands  the  use  of  "pubhshed"  in 
section  403(r)(3)(C)(i)  and  (r)(2)(G)(i)  to 
mean  that  the  statement  must  be 
publicly  available  in  print  form  (pap>er 
or  electronic). 

The  identical  last  sentence  of  section 
403(r)(3)(C)  and  (r)(2)(G)  of  the  act  sUtes 
that: 

*  *  *  [a]  statement  shall  be  regarded  as  an 
authoritative  statement  of  a  scientific  body 
described  in  subclause  (i)  only  if  the 
statement  is  published  by  the  scientific  body 
and  shall  not  include  the  statement  of  an 
employee  of  the  scientific  body  made  in  the 
individual  capacity  of  the  employee. 
"Published"  as  used  in  this  sentence 
means  that  the  scientific  body  can  be 
considered  to  be  the  author  of  the 
statement,  in  that  the  statement 
represents  the  official  policy  of  the 
scientific  body.  Of  course,  the 
statements  of  scientific  bodies — indeed, 
of  organizations  generally — are  authored 
by  individuals.  Yet  statements  that  are 
merely  those  of  individual  employees 
made  in  the  individual  capacities  of  the 
employees  are  not  statements  that  have 
been  authored  by,  and  so  represent  the 
official  pohcy  of,  the  scientific  body. 
Similarly,  in  the  case  of  Federal 
scientific  bodies  with  subdivisions, 
such  as  NIH  and  CDC,  section 
403(r)(3)(C)  and  (r)(2)(G)  indicates  that 
the  scientific  body,  and  not  merely  the 
subdivision,  can  be  considered  to  have 
"published"  a  statement  within  the 
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meaning  of  those  sections  only  if,  as  the 
legislative  history  indicates,  "statements 
issued  by  entities  such  as  NIH  and  CDC 
reflect  consensus  within  those 
insUtutions"  (H.  Conf.  Kept.  105-399,  at 
98  (1997)).  Accordingly,  to  be 
considered  an  "authoritative  statement" 
under  section  403(r)(3)(C)  and  (r)(2)(G). 
a  statement  must  represent  the  official 
policy  of  a  scientific  body. 

3.  To  Be  the  Basis  for  a  Health  or 
Nutrient  Content  Claim,  a  Statement 
Must  Be  Based  on  a  DeUberative  Review 
of  the  Scientific  Evidence  on  the  Subject 
of  the  Statement,  and  It  Should  Not 
hidicate  That  the  Scientific  Evidence  Is 
Preliminary  or  Inconclusive 

In  section  403(r)(3)(C)(i)  and 
(r)(2)(G)(i)  of  the  act.  Congress  required 
that  claims  may  be  authorized  only 
when  "a  scientific  body  *  *  *  has 
published  an  authoritative  statement," 
not  merely  when  a  scientific  body  has 
published  a  statement  (emphasis 
added).  The  use  of  "authoritative"  here 
indicates  that  a  statement  may  not  be 
the  basis  for  a  health  or  nutrient  content 
claim  merely  because  its  source  is  a 
scientific  body,  an  authority  on  the 
subject  of  the  statement.  A  review  of  the 
legislative  history  of  sections  303  and 
304  of  FDAMA  indicates  that,  to  be 
"authoritative,"  Congress  intended  that 
a  statement  must  be  the  product  of  a 
deliberative  review  of  the  scientific 
evidence  on  the  subject  of  the  statement. 
In  addition,  the  statement  should  not 
indicate  that  the  scientific  evidence 
about  the  subject  of  the  statement  is 
preliminary  or  inconclusive. 

Congress  intended  both  that  claims 
based  on  authoritative  statements 
should  have  "a  presumption  of  validity" 
(H.  Kept.  105-306,  at  16  and  17  (1997)) 
and  that  "more  scientifically  sound 
nutrition  information  *  •  *  be  provided 
to  consumers  through  health  and 
nutrient  content  claims"  based  on 
authoritative  statements  (H.  Conf.  Rept. 
105-399,  at  98  (1997)  (emphasis  added); 
see  also  H.  Rept.  105-306,  at  16  (1997) 
and  S.  Rept.  105-43,  at  49  (1997)). 

When  FDA  authorizes  a  health  claim 
by  regulation  under  section  403(r)(3)(B) 
of  the  act  or  establishes  a  Daily  Value 
that  can  serve  as  the  basis  for  ai  nutrient 
content  claim,  it  conducts  a  deliberative 
review  of  the  scientific  evidence  about 
the  relationship  between  a  nutrient  and 
a  disease  or  health-related  condition  or 
about  the  nutrient  level  at  issue  and 
concludes  that  there  is  significant 
scientific  agreement  about  the 
relationship  or  appropriate  scientific 
consensus  about  the  nutrient  level. 
Congress  intended  that  an  "authoritative 
statement"  pubhshed  by  a  scientific 
body  could  be  the  basis  for  health  and 


nutrient  content  claims  because  the 
"authoritative  statement"  is  to  serve  as 
a  presumptive  surrogate  for  FDA's 
deliberative  review  of  the  scientific 
evidence. 

Congress  therefore  intended  that  an 
"authoritative  statement"  must  be  the 
product  of  a  deliberative  review  of  the 
scientific  evidence  on  the  subject  of  the 
statement.  For  example,  the  House 
Report  states  that: 

[aluthoriutive  scientific  bodies,  as  part  of 
their  official  responsibilities  for  public  health 
protection,  regularly  undertake  deliberative 
reviews  of  the  scientific  evidence  to  evaluate 
potential  diet/disease  relationships,  and 
issue  authoritative  statements  concerning 
such  relationships. 

(H.  Rept.  105-306,  at  16  (1997)).  The 
Senate  Report  repeats  this  idea,  noting 
that  scientific  bodies  engage  in: 

•  •  •  deliberative  processes  *  *  *  in  issuing 
statements  on  matters  of  public  health. 
Important  Federal  public  health 
organizations,  as  part  of  their  official 
responsibilities,  routinely  review  the 
scientific  evidence  pertinent  to  diet  and 
disease  relationships,  and  publish  statements 
developed  through  such  reviews. 
(S.  Rept.  105-43,  at  49  (1997)). 

Moreover,  only  a  statement  that  a 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition 
exists  or  that  identifies  a  level  of  a 
nutrient — and  not  merely  statements 
about  a  possible  relationship  or  level — 
can  serve  as  the  basis  for  claims  that 
will  provide  consumers  with 
scientifically  sound  information.  Only  a 
claim  based  on  such  a  statement  can  be 
accorded  a  presumption  of  validity. 

Accordingly,  a  statement  that 
indicates,  for  example,  that  research 
about  a  nutrient  level  or  a  relationship 
between  a  nutrient  and  a  disease  or 
health-related  condition  is  preliminary 
or  inconclusive,  that  indicates  that  such 
a  relationship  or  a  nutrient  level  is  or 
should  be  the  subject  of  ongoing 
scientific  study,  or  that  indicates  the 
direction  for  future  research  about  such 
a  relationship  or  a  nutrient  level  is  not 
"authoritative."  When  evaluating 
whether  a  statement  about  a 
relationship  or  nutrient  level  indicates 
that  the  scientific  evidence  is 
preliminary  or  inconclusive,  the  agency 
intends  to  consider  the  context  in  which 
the  statement  appears,  as  discussed  in 
section  I.A.I  of  this  document.  For 
example,  a  statement  of  excerpted 
sentences  might  not  indicate  that 
research  is  preliminary  or  that  there  are 
unresolved  questions  that  require 
additional  study,  but  such  qualifiers 
could  be  found  elsewhere  in  the 
document. 

The  agency  notes  that,  even  if  a 
statement  meets  the  criteria  to  be  an 
"authoritative  statement,"  Congress  also 


provided  under  new  section 
403(r)(3)(D){i)  of  the  act  that  FDA  have 
the  authority  to  prohibit  a  health  claim 
based  on  an  authoritative  statement 
when  there  is  not  significant  scientific 
agreement  that  there  is  a  relationship 
between  the  nutrient  and  the  disease  or 
health-related  condition  in  question.  As 
the  Senate  Report  on  the  provision 
explains,  in  an  agency  rulemaking  to 
prohibit  or  modify  a  health  claim  based 
on  an  authoritative  statement,  "the 
standards  and  criteria  for  health  claims 
prescribed  by  section  403(r)(3)  and 
implementing  regulations,  including  the 
significan[t]  scientific  agreement 
standard,  would  be  fully  applicable"  (S. 
Rept.  105-43,  at  51  (1997);  see  also  H. 
Rept.  105-306,  at  15  (1997)). 

With  respect  to  nutrient  content 
claims.  Congress  indicated  that  the 
agency  is  to  determine  "whether  the 
authoritative  statement  upon  which  the 
notification  is  based  is  supported  by 
scientific  consensus  to  the  extent  *  *  * 
appropriate  to  allow  the  claim"  (H. 
Rept.  105-306,  at  17-18  (1997)),  an 
evaluation  that  FDA  would  make  under 
section  403(r)(2)(H)  of  the  act,  after  the 
Federal  scientific  body  that  is  the  source 
of  a  statement  determines  that  the 
statement  reflects  consensus  within  it, 
as  discussed  in  section  I.A.2  of  this 
document. 

B.  Review  Process 

As  allowed  by  sections  303  and  304 
of  FDAMA,  health  claims  and  nutrient 
content  claims  based  on  authoritative 
statements  fi-om  Federal  scientific 
bodies  or  NAS  may  be  made  on  foods 
in  interstate  commerce  as  soon  as  120 
days  after  submission  of  a  notification  of 
the  claim  to  FDA.  Upon  receipt  of  a 
notification,  FDA  intends  to  review  the 
notification  to  determine  whether  the 
components  specified  in  section 
403(r)(2)(G)  and  (r)(3)(C)  are  present 
within  the  submission  packet.  When 
such  components  are  missing,  FDA 
intends  to  notify  the  submitter  by  letter 
identifying  one  or  more  of  these 
components  that  is  absent  from  the 
notification  packet. 

If  the  necessary  components  are 
present,  FDA  intends  to  determine,  for 
a  health  claim,  what  relationship 
between  a  nutrient  and  disease  or 
health-related  condition  is  at  issue,  or, 
for  a  nutrient  content  claim,  what 
nutrient  is  at  issue.  If,  by  regulation 
under  section  403(r)(3)(B)  of  the  act,  the 
agency  has  already  authorized  a  health 
claim  about  the  relationship  at  issue, 
then  the  notification  provisions  of 
section  403(r)(3)(C)  of  the  act  may  not  be 
used  to  modify  the  existing  health  claim 
or  to  authorize  the  prospective  health 
claim.  Similarly,  if  by  rulemaking  the 
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agency  has  already  established  a  Daily 
Value  for  the  nutrient  at  issue,  then  the 
notification  provisions  of  section 
403(r)(2)(G)  of  the  act  may  not  be  used 
to  modify  the  existing  Daily  Value. 
Instead,  a  health  claim  about  the 
relationship  at  issue  or  a  nutrient 
content  claim  referring  to  the  nutrient  at 
issue  may  be  made  when  the  claim  is 
consistent  with  the  existing  health  claim 
regulation  or  with  the  established  Daily 
Value  and  the  authorized  terms  for 
nutrient  content  claims.  Furthermore,  if 
the  prospective  claim  refers  to  a 
relationship  or  a  nutrient  that  is  not 
addressed  by  the  statement  that  is 
identified  as  the  "authoritative 
statement"  on  which  the  claim  is  based, 
then  section  403(r)(3)(C)  and  (r)(2)(G)  of 
the  act  does  not  authorize  the  health  or 
nutrient  content  claim  at  issue.  In  each 
case,  FDA  intends  to  notify  the 
submitter  by  letter  that  use  of  the  claim 
is  not  authorized  under  section 
403(r)(3)(C)  or  (r)(2)(G)  of  the  act.  as 
appropriate. 

If.  however,  a  prospective  claim  could 
be  authorized  based  on  an  appropriate 
authoritative  statement,  and  if  the 
prospective  claim  refers  to  a 
relationship  or  nutrient  that  is 
addressed  by  the  statement  that  is 
identified  in  the  noti^cation  as  the 
"authoritative  statement,"  FDA  then 
intends  to  evaluate  further  whether  the 
statement  is  an  "authoritative 
statement."  In  particular.  FDA  intends 
to  determine  for  a  statement,  as  a 
threshold  matter,  whether:  (1)  It  may  be 
attributable  to  a  scientific  body  or  to  one 
or  more  of  its  employees;  (2)  it  is 
publicly  available  in  print  form  (paper 
or  electronic);  and  (3)  the  statement 
indicates  that  the  scientific  evidence 
about  the  relationship  between  a 
nutrient  and  a  disease  or  health-related 
condition  or  a  nutrient  level  is 
prelimin^  or  inconclusive.  With 
respect  to  the  first  of  these  issues.  FDA 
notes  that  it  can  determine  that  a 
statement  from  a  non-Federal  body  or 
agency — such  as  a  state  university 
school  of  public  health — is  not  an 
"authoritative  statement."  or  that  a 
statement  from  a  scientist  who  was  not 
an  employee  of  an  appropriate  scientific 
body  is  not  an  "authoritative 
statement."  As  a  general  matter, 
however,  only  a  scientific  body  can  state 
whether  a  statement  that  is  attributable 
to  it  or  to  one  or  more  of  its  employees 
actually  represents  the  official  policy  of 
the  scientific  body  or  not.  and  FDA 
would  therefore  consult  with  the 
scientific  body  if  necessary. 

If  a  statement  fails  to  meet  any  of 
these  criteria,  FDA  would  normally 
conclude  that  the  statement  is  not  an 
authoritative  statement.  In  any  case  the 


agency  may,  and,  when  a  statement 
meets  these  three  criteria,  the  agency 
would  normally,  consult  with  the 
scientific  body  to  which  the  statement  is 
attributed.  FDA  would  request  that  the 
scientific  body  determine,  for  example, 
whether  the  statement  is  currently  in 
effect;  whether  the  statement  represents 
the  official  policy  of  the  scientific  body. 
for  example,  by  reflecting  consensus 
within  that  body,  as  opposed  to  being 
the  statement  of  individual  employees 
made  in  the  individual  capacities  of 
those  employees;  and  whether  the 
statement  is  based  on  a  deliberative 
review  of  the  scientific  evidence. 

If  the  statement  is  found  to  be  issued 
by  an  appropriate  scientific  body  and 
determined  to  be  an  "authoritative 
statement"  under  section  403(r)(2)(G)  or 
(r)(3)(C)  of  the  act.  the  agency  intends  to 
review  the  wording  of  the  claim  to 
determine  if  it  is  in  accordance  with 
section  403(r)(3)(C)(iv)  or  {r)(2)(G)(iv)  of 
the  act.  These  provisions  of  the  act 
require  that  the  claim  be  stated  in  a 
manner  so  that  it  is  an  accurate 
representation  of  the  authoritative 
statement  and  so  that  the  claim  enables 
the  public  to  comprehend  the 
information  provided  in  the  claim  and 
to  understand  the  relative  significance 
of  such  information  in  the  context  of  a 
total  daily  diet. 

For  health  claims,  FDA  also  intends  to 
consider  the  requirement  of  section 
403(r)(3)(C)(iii)  of  the  act  that  there  be 
compliance  with,  for  example,  sections 
403(a)  and  201(n)  of  the  act  (21  U.S.C. 
321(n)),  which  require  that  the  claim  be 
truthful  and  not  misleading,  including 
compliance  as  appropriate  with  existing 
§  101.14.  FDA  would  also  determine 
whether  there  is  significant  scientific 
agreement  concerning  the  authoritative 
statement,  as  provided  for  under  new 
section  403(r)(3)(D)(i)  of  the  act.  For 
nutrient  content  claims,  FDA  intends  to 
consider  the  requirements  of  section 
403(r)(2)(G)(iii)  of  the  act  that  there  be 
compliance  with,  for  example,  section 
403(r)(2)(A)(i)  of  the  act,  which  requires 
that  nutrient  content  claims  use  the 
terms  defined  in  FDA's  regulations,  and 
sections  403(a)  and  201(n)  of  the  act. 
including  compliance  as  appropriate 
with  existing  §  101.13  (21  CFR  101.13). 
If,  after  this  review,  FDA  has  no 
objections  to  the  claim,  then  the  statute 
provides  that  the  claim  may  be  used  on 
food  labels  120  days  after  submission  of 
a  complete  notification. 

By  contrast,  if  the  statement  is  not 
from  an  appropriate  scientific  body  or  is 
found  not  to  be  an  "authoritative 
statement"  from  a  Federal  scientific 
body  or  NAS  (or  any  of  its 
subdivisions),  the  agency  intends  to 
determine  that  the  notification  does  not 


meet  the  requirements  of  section 
403(r)(3)(C)  or  (r)(2)(G)  of  the  act  in  that 
the  submitter  has  not  submitted  a 
statement  from  a  Federal  scientific  body 
or  NAS,  or  an  authoritative  statement 
frt)m  such  a  body.  The  agency  may 
notify  the  submitter  of  this 
determination,  and  its  basis,  by  letter. 
Alternatively,  the  agency  may  issue  an 
interim  final  rule  to  prohibit  the  claim. 

Generally,  the  agency  would  notify 
the  submitter  by  letter  when,  for 
example,  the  notification  is  deficient  on 
its  face,  and  the  agency  would  use  the 
rulemaking  process  when  substantial 
scientific  or  legal  questions  are 
presented  by  the  notification.  The 
agency  intends  to  elaborate  further  on 
these  issues  in  implementing 
regulations.  The  agency  has  chosen  to 
respond  with  nine  interim  rules 
publishing  in  this  issue  of  the  Federal 
Register  to  a  notification  for  nine  claims 
to  si>ecify  the  approach  used  by  the 
agency  to  review  this  notification  in  the 
absence  of  implementing  regulations, 
and  to  provide  opportunity  for  public 
comment.  In  the  future,  the  agency 
anticipates  that  it  may  respond  to 
similar  notifications  by  letter.  Whether 
FDA  sends  a  letter  or  acts  by  rulemaking 
to  prohibit  a  claim,  the  agency  may 
begin  an  enforcement  action  under  the 
act  in  a  U.  S.  district  court  if  such  a 
claim  is  used  in  food  labeling. 

The  agency  notes  that,  when  it  sends 
such  a  letter  or  acts  by  regulation  to 
prohibit  the  use  of  a  claim,  a  person 
nonetheless  may  submit  in  the  future  a 
notification  that  bases  the  claim  on  a 
statement  that  meets  the  requirements  of 
section  403(r)(3)(C)  or  (r)(2)(G)  of  the 
act.  If  there  is  no  authoritative  statement 
that  may  serve  as  a  basis  for  the  claim, 
an  interested  person  may  petition  the 
agency  under  section  403(r)(4)  of  the  act 
and  §  101.70  to  authorize  the  health 
claim  by  regulation  under  section 
403(r)(3)(B)  of  the  act.  For  a  nutrient 
content  claim,  an  interested  person  may 
submit  a  citizen  petition  under  21  CFR 
10.30  that  requests  the  agency  to 
establish  the  Daily  Value  to  which  the 
claim  would  refer. 

II.  The  Notification 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23.  1998.  the  agency 
received  a  notification  frtjm  Welder 
Nutrition  International,  Inc.,  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  health  claims  (Ref.  2).  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  Uterature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
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the  nine  claims  and  is  issuing  a  separate 
interim  final  rule  responding  to  each 
claim. 

This  interim  final  rule  addresses  the 
first  claim  in  the  notification.  The 
notification  included  six  statements  that 
the  petitioner  identified  as  authoritative 
statements  on  which  the  following 
claim  is  based:  "Antioxidant  vitamins  C 
and  E  may  reduce  the  risk  in  adults  of 
atherosclerosis,  coronary  heart  disease, 
certain  cancers,  and  cataracts.  Sources 
of  Vitamin  C  and  E  include  fruits, 
vegetables,  and  dietary  supplements." 

The  first  sentence  of  this  claim  will  be 
discussed  in  greater  detail  in  section  HI 
of  this  document.  FDA  notes  that  this 
claim  describes  the  relationship 
between  vitamins  C  and  E  and  a  number 
of  different  diseases  and,  thus,  in  point 
of  fact,  reflects  several  prospective 
health  claims.  The  secood  sentence, 
"Sources  of  Vitamin  C  and  E  include 
fruits,  vegetables,  aind  dietary 
supplements,"  is  not  a  health  claim. 
Given  that  tiie  notification  indicated 
that  it  was  intended  to  be  a  notification 
for  health  claims,  this  statement  was  not 
reviewed  by  FDA.  The  submitter  did  not 
separately  idmitify  this  statement  as  any 
particular  type  of  claim. 

Nonetheless,  as  a  point  of 
information,  the  agency  wishes  to 
highhght  that  statements  that 
appropriately  constitute  nutrient 
content  claims  are  allowed  on  labels 
and  m  the  labeling  of  foods  and  dietary 
supplements.  Moreover,  statements  that 
constitute  dietary  guidance  are  also 
allowed  provided  the  information  is 
truthful  and  not  misleading  as  required 
by  sections  403(a]  and  201(n]  of  the  act. 

With  respect  to  nutrient  content 
claims,  FDA  concluded  in  comment  152 
of  its  final  rule  for  nutrient  content 
claims  (58  FR  2302  at  2345,  January  6, 
1993)  that  the  term  "source"  alone 
merely  connotes  that  a  nutrient  is 
present  and  does  not  provide  consumers 
with  meaningful  information  about  the 
level  of  the  nutrient.  Therefore,  FDA  did 
not  define  the  term  "source,"  although 
it  did  define  several  other  terms  that 
include  the  word  "source."  For 
example,  a  food  is  defined  as  a  "good 
source"  of  a  nutrient  if  it  contains  10  to 
19  percent  of  the  Reference  Daily  Intake 
(RDI)  for  that  nutrient  per  reference 
amount  customarily  consumed 
(§  101.54(c)  (21  CFR  101.54(c))),  or  as  an 
"excellent  source"  if  it  contains  20 
percent  or  more  of  a  nutrient's  RDI  per 
reference  amount  customarily 
consumed  (§  101.54(b)).  In  addition, 
"trivial  soiuce"  is  defined  as  a  synonym 
for  "free"  and  "low  source"  as  a 
synonym  for  "low"  (see,  for  example,  21 
CFR  101.61(b)(1)  and  (b)(4)). 


Information  regarding  the  agency's 
position  on  nutrient  content  claims  is 
included  in  the  preamble  to  the 
proposed  and  final  rules  for  nutrient 
content  claims  (56  FR  60421,  November 
27, 1991.  and  58  FR  2302,  January  6, 
1993)  and  in  the  agency  guidance 
docimient,  "Food  Labeling — Questions 
and  Answers — Volume  I — For  Guidance 
to  Facilitate  the  Process  of  Developing 
or  Revising  Labels  for  Foods  Other  than 
Dietary  Supplements"  (Ref.  3). 

As  for  statements  that  constitute 
dietary  guidance,  such  label  information 
must  be  truthful  and  not  misleading  as 
discussed  in  section  n.D.6  of  the 
preamble  to  the  final  rule  for  general 
requirements  for  health  claims  (58  FR 
2478  at  2487,  January  6.  1993)  and  in 
the  agency  guidance  document,  "Food 
Labeling — Questions  and  Answers — 
Volxime  n — A  Guide  for  Restaurants  and 
Other  Retail  Establishments"  (Ref  4). 
The  agency  notes  that  in  the  case  of  the 
subject  sentence,  not  all  fruits, 
vegetables,  and  dietary  supplements 
contain  significant  amounts  of  vitamins 
C  and  E,  and  therefore  if  the  statement 
were  intended  to  reflect  dietary 
guidance  it  caiuiot  be  considered  to  be 
truthful  and  not  nisleading.  kn  addition, 
to  be  truthful  and  not  misleading  when 
used  on  a  particular  food's  labeling,  that 
food  must  contain  sifsificant  amounts 
of  vitamins  C  and  E. 

m.  Basis  far  the  Actiea 

FDA  has  reviewed  the  notification 
submitted  in  support  o(  the  prospective 
claim:  "Antioxidant  vitaauns  C  uid  E 
may  reduce  the  risk  in  adults  of 
atherosclerosis,  coronary  heart  disease, 
certain  cancers,  and  cataracts."  The 
agency  has  determined  that  none  of  the 
six  statements  submitted  as  the  basis  for 
this  claim  meets  the  requirements  in 
secticm  403(r)(3)(C)  of  the  act  to  be  an 
"authoritative  statement."  Because  the 
prospective  claim  is  not  based  on  an 
authoritative  statement,  it  is  not 
appropriate  for  the  claim  to  appear  on 
food  labels  and  labeling.  Consequently, 
FDA  is  issuing  this  interim  final  rule  to 
prohibit  the  use  of  this  claim.  A 
discussion  of  the  basis  for  the  agency's 
action  on  the  notification  follows. 

First,  FDA  determined  that  the 
components  required  by  section 
403(r)(3)(C)  of  the  act  were  present  in 
the  notification  submitted  to  support 
this  claim.  Second,  FDA  determined 
that,  as  a  threshold  matter,  each  of  the 
six  statements  cited  in  support  of  the 
claim  may  be  attributable  either  to  an 
appropriate  Federal  scientific  body  or  to 
an  employee  or  employees  of  such  a 
body. 

Tne  notification  in  support  of  the 
claim  that  is  the  subject  of  this 


dociunent  cites  statements  from:  (1)  A 
published  article  authored  by  two 
employees  of  CDC;  (2)  public 
information  provided  on  the  Internet  by 
an  institute  of  NIH;  (3)  an  electronic 
version  provided  on  the  Internet  of 
"Nutrition  and  Your  Health;  Dietary 
Guidelines  for  Americans,"  (Home  and 
Garden  Bulletin  No.  232,  Fourth 
Edition,  1995)  (hereinafter,  referred  to  as 
"the  dietary  guidelines") 
recommendations  developed  by  a  group 
of  Federal  agencies  and  issued  jointly  by 
the  Department  of  Health  and  Human 
Services  (DHHS)  and  the  United  States 
Department  of  Agriculture  (USDA);  (4) 
public  information  provided  on  the 
Internet  by  CDC's  Office  of  Women's 
Health;  (5)  a  NIH  press  release  provided 
OB  the  Internet;  and  (6)  an  electronic 
version  provided  on  the  Internet  of  a 
quarteriy  report  bom  USDA's 
Agricxiltural  Research  Service  (ARS). 
Thus,  the  statements  in  the  notification 
are  attributable  to  NIH,  CDC.  and 
USDA/ ARS,  as  well  as  a  group  of 
Federal  agencies  that  included  NIH, 
CDC,  and  USDA/ ARS.  Two  of  the 
scientific  bodies  identified,  NIH  and 
CDC,  are  highlighted  in  the  statute  as 
Federal  scientific  bodies.  FDA  believes 
that  USDA/ARS  is  also  a  scientific  body 
of  the  U.S.  Government  with  official 
respoBsilMHty  fw  public  health 
protection  or  research  directly  relating 
to  human  nutrition  for  the  purposes  of 
section  4G3(r)(2)(G)  and  (r)(3)(C)  of  the 
act.  The  group  that  developed  the 
dietary  guidelines  included  Federal 
agencies  that  are  such  scientific  bodies. 
Accordingly,  the  statements  provided  in 
the  notification  in  support  of  the  claim 
may  be  attributable  to  appropriate 
Federal  scientific  bodies  or  to  their 
employees. 

Finally,  however,  none  of  the  six 
statements  discussed  in  A.  through  F.  of 
this  section  of  this  document  was  found 
to  be  an  authoritative  statement. 

A.  Statement  1 

Statement  1  reads:  "Antioxidant 
micronutrients,  especially  carotenes, 
vitamin  C,  and  vitamin  E,  appear  to  play 
many  important  roles  in  protecting  the 
body  against  cancer.  They  block  the 
formation  of  chemical  carcinogens  in 
the  stomach,  protect  DNA  and  lipid 
membranes  from  oxidative  damage,  and 
enhance  immune  function."  The 
notification  identified  Statement  1  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
foimd  in  the  conclusion  section  of  an 
article  published  in  The  Annua]  Review 
of  Nutrition  (12:139-59:1992),  entitled: 
"Dietary  Carotenes,  Vitamin  C,  and 
Vitamin  E  as  Protective  Antioxidants  in 
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Human  Cancers,"  and  authored  by  two 
persons,  T.  Byers  and  G.  Perry,  who  are 
identified  in  the  article  as  employees  of 
CDC  at  the  time  of  pubUcation  of  the 
article.  The  Annual  Review  of  Nutrition 
is  published  periodically  by  Annual 
Reviews,  Inc.,  in  Palo  Alto,  CA.  Editors 
for  each  volume  serve  as  reviewers  for 
the  various  articles  included  in  the 
volume  and  contributors  are  asked  to 
submit  articles  for  consideration  for 
publication.  The  subject  article  is  20 
pages  of  a  review  of  the  hterature  that 
includes  a  section  on  the  theoretical 
roles  of  dietary  oxidants  in  cancer 
prevention  and  focuses  on  the  outcomes 
of  laboratory  animal  research  and 
epidemiologic  studies  conducted  since 
1987.  The  subject  statement  appears  in 
the  conclusion  section  of  the  paper.  The 
agency  notes  that  the  next  sentence  in 
the  conclusion  section  states: 
"Nevertheless,  many  important 
questions  need  to  be  answered  before 
either  micronutrient  supplements  or 
food  fortification  can  be  recommended 
as  a  cancer  prevention  strategy  to  the 
general  population." 

The  noted  qualifying  sentence,  as  well 
as  the  wording  of  the  statement  itself 
(i.e.,  "appear  to  play"),  suggests  that  the 
scientific  evidence  about  the 
relationship  in  question  is  preliminary 
or  inconclusive,  as  discussed  in  section 
I.A.3  of  this  document. 

FDA  asked  CDC  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  CDC 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  CDC 
because  it  does  not  reflect  consensus 
within  CDC  and  was  not  published  by 
CDC  (Ref.  5).  CDC  indicated  that  the 
article  was  authored  by  individual 
employees  made  in  the  individual 
capacity  of  those  employees.  Therefore, 
FDA  has  concluded  that  the  statement  is 
not  an  "authoritative  statement"  under 
section  403(r)(3)(C)  of  the  act  because 
the  statement  was  not  pubUshed  by  CDC 
and  is  instead  the  statement  of 
individual  employees  of  CDC  made  in 
their  individual  capacities,  as  discussed 
in  section  I.A.2  of  this  dociunent. 

B.  Statement  2 

Statement  2  reads:  "[Antioxidants] 
may  help  prevent  disease.  Antioxidants 
fight  harmful  molecules  called  oxygen 
free  radicals,  which  are  created  by  the 
body  as  cells  go  about  their  normal 
business  of  producing  energy  *  *  • 
(Some)  studies  show  that  antioxidants 
may  help  prevent  heart  disease,  some 
cancers,  cataracts,  that  are  more 
common  as  people  get  older."  The 
notification  identified  Statement  2  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 


of  this  rulemaking.  The  statement  is 
found  within  an  information  piece 
entitled  "Life  Extension:  Science  or 
Fiction?"  that  is  provided  on  the 
Internet  by  the  Administration  on  Aging 
and  which  includes  statements  from  the 
"Age  Page"  of  the  National  Institute  on 
Aging  (an  Institute  of  NIH)  ("http:// 
www.aoa.dhhs.gov/aoa/pages/agepages/ 
lifextsn.html"  accessed  on  12/2/97). 
This  electronically  available 
information  (submitted  to  the  agency  as 
a  hardcopy  reprint  firom  the  Internet 
information)  is  dated  1994,  is 
approximately  two  standard  printed 
pages  in  length,  and  is  described  as 
being  intended  to  inform  the  reader 
about  chemicals  being  studied  that  may 

Elay  a  role  in  aging  and  what  scientists 
ave  learned  about  them  so  far.  Topics 
covered  include  antioxidants, 
deoxyribonucleic  acid  (DNA), 
dehydroepiandrosterone  (DHEA),  and 
other  hormones.  Ten  tips  for  healthy 
aging  are  also  included.  The  section  on 
antioxidants  is  14  sentences  in  length 
and  includes  the  three  sentences 
identified  as  the  subject  statement.  The 
agency  notes  that  the  last  sentence  of 
the  antioxidant  section  is:  "More 
research  is  needed  before  specific 
recommendations  can  be  made." 

FDA  asked  NIH  whether  the  statement 
is  an  "authoritative  statement'^  under 
FDAMA.  NIH  responded  to  FDA  that 
the  statement  is  not  an  authoritative 
statement  of  NIH  because  it  was 
prepared  by  an  individual  from  the 
National  Institute  on  Aging  and  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence  regarding  the 
nutrient-disease  relationship  in  question 
(Ref.  6).  Therefore,  FDA  has  concluded 
that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence,  as  described  in 
section  I.A.3  of  this  dociunent. 

C.  Statement  3 

Statement  3  reads:  "The  antioxidant 
nutrients  found  in  plant  foods  (e.g., 
vitamin  C,  carotenoids,  vitamin  E,  and 
certain  minerals)  are  presently  of  great 
interest  to  scientists  and  the  public 
because  of  their  potentially  beneficial 
role  in  reducing  the  risk  of  cancer  and 
certain  other  chronic  diseases."  The 
notification  identified  Statement  3  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
fitjm  an  electronic  version  of  the  dietary 
guidelines  issued  jointly  by  DHHS  and 
USDA  and  provided  on  the  Internet 
("http:www.usda.gov/fcs/library/0102- 
l.txt"  accessed  on  12/5/97).  The 
submitted  material  consists  of  selected 


pages  reprinted  from  the  Internet 
information,  which  identifies  the  seven 
dietary  guidelines  and  gives  background 
information  on  the  use  of,  and  reasons 
for,  the  guidelines.  The  dietary 
guidelines  reflect  the  findings  of  a  panel 
of  scientists  concerning  the  dietary 
recommendations  to  be  made  to  the  U.S. 
population,  and  the  guidelines  are  based 
on  a  deliberative  review  of  the  scientific 
evidence  about  the  nutrient/disease 
relationships  that  the  guidelines 
address.  The  subject  statement  is  found 
within  the  discussion  that  accompanies 
the  recommendation  to  "Choose  a  diet 
with  plenty  of  grain  products, 
vegetables,  and  fruits." 

The  statement  indicates  that  a 
relationship  between  antioxidant 
nutrients  and  cancer  and  other  chronic 
disease  is  "of  great  interest"  because  of 
a  "potentially  beneficial  role."  The 
statement  points  to  the  need  for  future 
research  and  suggests  that  whether  a 
relationship  exists  should  be  the  subject 
of  scientific  study,  but  does  not  indicate 
that  there  exists  a  scientifically  sound 
relationship  that  should  be  accorded  a 
presumptian  of  vahdity.  This 
assessment  is  further  supported  by  the 
fact  that  the  subject  of  the  dietary 
guidelines  recommendation  that  the  text 
is  intended  to  clarify  is  the  dietary 
importance  of  grain  products, 
vegetables,  and  fruits,  not  the  specific 
impact  of  antioxidant  nutrients, 
vitamins  C  and  E,  per  se.  FDA  notes 
that,  consistent  with  the  dietary 
guidelines,  the  agency  has  authorized  a 
health  claim  for  the  relationship 
between  cancer  and  fruits  and 
vegetables  that  contain  vitamin  C  (as 
well  as  vitamin  A  (as  beta-carotene)  and 
dietary  fiber)  (21  CFR  101.78). 

On  this  basis,  FDA  has  concluded  that 
the  statement  is  not  an  "authoritative 
statement"  under  section  403(r)(3)(C)  of 
the  act  because  the  statement  indicates 
that  the  scientific  evidence  about  the 
relationship  in  question  is  preUminary 
or  inconclusive,  as  discussed  in  section 
I.A.3  of  this  dociiment. 

The  dietary  guidelines  is  the  product 
of  a  periodic  review  by  a  group  of 
Federal  agencies,  the  most  recent  review 
having  been  completed  in  1995.  FDA 
did  not  attempt  to  reconvene  this  group 
of  Federal  agencies  to  consult  with  it 
about  whether  the  statement  is  an 
authoritative  statement  because,  as 
discussed  previously,  the  wording  and 
context  of  the  statement  show  that  it  is 
not  an  authoritative  statement  under 
section  403(r)(3)(C)  of  the  act. 

D.  Statement  4 

Statement  4  reads:  "A  diet  high  in 
fiber,  high  in  antioxidants,  and  low  in 
fat  may  play  an  important  role  in 
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preveoting  the  development  of 
atherosclerosis,  coronary  heart  disease, 
and  some  cancers.  "  The  notification 
identified  Statement  4  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
foimd  in  information  on  "Health  in 
Later  Years"  provided  on  the  Internet  by 
CDC's  Office  of  Women's  Health  in  a 
section  entitled:  "Health  Problems 
among  Older  Women."  and  is  included 
in  the  subsection  "hnproving  Health 
and  Quality  of  Ufe"  ("http^/ 
www.cdc.gov/od/owh/whily.htm" 
accessed  on  11/26/97).  This 
electronically  available  information 
(submitted  to  the  agency  as  a  hardcopy 
reprint  from  the  Internet  information)  is 
not  dated,  is  approximately  three 
standard  printed  pages  in  length,  and 
covers  the  topics  of  coronary  heart 
disease,  cancer,  stroke,  and  other 
diseases. 

FDA  asked  CDC  whether  this 
statement  is  an  "authoritative 
statement"  under  FDAMA.  CDC 
responded  that  the  statement  is  not  an 
authoritative  statement  of  CDC  because, 
although  it  is  a  statement  from  CDC.  it 
is  not  based  upon  a  deliberative  review 
of  the  scientific  evidence  regarding  the 
nutrient-disease  relationship  in 
question;  rather,  it  is  a  statement  from 
an  educational  fact  sheet  developed  by 
CDC's  Office  of  Women's  Health  to 
convey  information  to  the  public  (Ref. 
5).  Therefore.  FDA  has  concluded  that 
the  statement  is  not  an  "authoritative 
statement"  under  section  403(r){3)(C)  of 
the  act  because  the  statement  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

E.  Statement  5 

Statement  5  reads:  "(It)  is  likely  that 
certiiin  antioxidants,  such  as  vitamins  C 
and  E,  may  destroy  the  oxygen  radicals, 
retard  molecular  damage,  and  perhaps 
slow  the  rate  of  aging."  The  notification 
identified  Statement  5  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
contained  in  an  undated  press  release 
from  the  National  Institute  on  Aging  at 
NIH,  which  was  provided  on  the 
Internet  ("http://www.nih.gov/nia/new/ 
press/agingcau.htm"  accessed  on  12/1/ 
97).  The  press  release  (submitted  to  the 
agency  as  a  hardcopy  reprint  from  the 
Internet)  states  that  it  is  a  synopsis  of  a 
recent  pubUcation  entitled:  "Aging — 
Causes  and  Defenses,"  which  hadl)een 
authored  by  R.  Martin,  D.  Danger,  and 
N.  Holbrook  and  published  in  The 
Annual  Review  of  Medicine 
(44:419,429:1993).  The  press  release 
indicates  that  it  is  providing  a  synopsis 


of  the  pubUcation  but  does  not  clarify  if 
the  authors  are  associated  with,  or  are 
staff  of,  NIH.  The  Annual  Review  of 
Medicine  is  published  periodically  by 
Annual  Reviews,  Inc.,  in  Palo  Alto,  CA. 
Editors  for  each  volume  serve  as 
reviewers  for  the  various  articles 
included  in  the  volume  and  contributors 
are  asked  to  submit  articles  to  be 
considered  for  publication. 

The  statement  is  not  "about  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition" 
because  aging,  the  absence  of  oxygen 
radicals,  and  the  presence  of  molecular 
damage  are  not  diseases  or  health- 
related  conditions.  FDA  has  therefore 
concluded  that  the  statement  does  not 
address  a  disease  or  health-related 
condition  and  therefore,  as  discussed  in 
section  I-A.1  of  this  dociunent,  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C)  of  the  act. 

F.  Statement  6 

Statement  6  reads:  "Antioxidants  are 
thought  to  help  prevent  heart  attack, 
stroke  and  cancer."  The  notification 
identified  Statement  6  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  Human  Nutrition  (quarterly 
reports  of  selected  research  projects,  4th 
quarter  1996)  issued  by  the  USDA's  ARS 
and  provided  on  the  Internet  ("http:// 
www.ars.usda.gov/is/qtr/q496/ 
hn496.htm"  accessed  on  12/3/97). 
Human  Nutrition  is  a  periodic 
compilation  of  brief  (one  paragraph) 
descriptions  of  ongoing  research  being 
conducted  within  the  various  ARS 
facilities.  The  subject  statement 
(submitted  to  the  agency  as  a  hardcopy 
reprint  from  the  Internet)  appears  in  a 
description  of  research  entitled:  "Do 
carotenoids — the  bright  red,  yellow  and 
orange  pigments  in  fruits  and 
vegetables — warrant  a  Reconunended 
Dietary  Allowance?"  The  paragraph 
describes  the  nature  and  outcome  of  two 
ARS  studies  and  is  attributed  to  Betty  J. 
Burr  at  the  USDA  Western  Human 
Nutrition  Research  Center  in  San 
Francisco.  The  agency  notes  that  the  last 
sentence  of  the  paragraph  is:  "Further 
ARS  studies  will  try  to  shed  more  Ught 
on  whether  a  specific  minimum  daily 
intake  of  carotenoids  is  important  for 
good  health." 

The  context  of  the  paragraph,  as  well 
as  the  wording  of  the  statement  (i.e., 
"are  thought"),  suggests  that  the 
scientific  evidence  about  the 
relationship  in  question  is  preliminary 
or  inconclusive. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 


responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  7).  USDA  explained  that 
the  ARS  quarterly  reports  describe 
progress  on  individual  projects  without 
a  deliberative  review  of  all  relevant 
scientific  evidence.  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C]  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

In  smnmary,  FDA  has  concluded  that 
the  notification  does  not  include  any 
authoritative  statement  published  by  a 
scientific  body  as  required  by  section 
403(r)(3)(C)  of  the  act  Accordingly,  the 
subject  claim  relating  to  the  relationship 
between  antioxidant  vitamins  C  and  E 
and  the  risk  in  adults  of  atherosclerosis, 
coronary  heart  disease,  certain  cancers, 
and  cataracts  is  not  authorized  under 
section  403(r)(3)(C)  of  the  act  and  is, 
therefore,  prohibited.  The  agency  notes 
that,  at  any  future  time,  a  notification 
may  be  submitted  to  the  agency  that 
bases  such  a  claim  or  claims  on  a 
statement  that  meets  the  requirements  of 
section  403(r)(3)(C)  of  the  act.  If  there  is 
no  authoritative  statement  that  may 
serve  as  a  basis  for  such  claims,  an 
interested  person  may  petition  the 
agency  under  section  403(r)(4)  of  the  act 
and  §  101.70  to  authorize  the  health 
claim  or  claims  by  regulation  under 
section  403(r)(3)(B)  of  the  act. 

IV.  Issuance  of  an  Interim  Final  Rule, 
Inunediate  Effective  Date,  and 
Opportunity  for  Public  Comment 

For  the  reasons  described  in  this 
section  of  this  document,  FDA  is  issuing 
this  rtile  as  an  interim  final  rule, 
effective  inunediately,  with  an 
opportunity  for  public  comment.  New 
section  403(r)(7)(B)  of  the  act  (21  U.S.Q 
343(r)(7)(B)),  added  by  section  301  of 
FDAWA,  provides  that  FDA  "may  make 
proposed  regulations  issued  under 
(section  403(r)]  effective  upon 
publication  pending  consideration  of 
public  comment  and  pubUcation  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *  *  *  to  enable  [FDA]  to  act 
promptly  to  ban  or  modify  a  claim" 
imder  section  403  (r)  of  the  act.  For 
purposes  of  judicial  review,  "(s)uch 
proposed  regxdations  shall  be  deemed 
fin^  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  under  this  authority  as 
interim  final  rules  (H.  Conf.  Rept.  105- 
399,  at  98  (1997)). 
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As  described  in  section  III  of  this 
document,  FDA  has  determined  that  the 
statements  submitted  in  support  of  the 
prospective  health  claim  do  not  meet 
the  requirements  for  authoritative 
statements  in  section  403(r)(3)(C)  of  the 
act.  FDA  has  determined  that  it  is 
necessary  to  act  promptly  to  prohibit  the 
claim's  use  under  section  403(r)(3)(C)  of 
the  act,  and  accordingly,  is  issuing  this 
interim  final  rule  to  ban  its  use  under 
section  403(r)(3)(C). 

FDA  invites  public  cpmment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  comment  period,  hiterested 
persons  may,  on  or  before  September  8, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  conunents  regarding  this  interim 
final  rule.  Comments  must  be  received 
by  that  date.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analjrsis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  According  to 
Executive  Order  12866,  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 


this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

If  in  the  future  FDA  authorizes  health 
claims  relating  to  the  relationship 
between  antioxidant  vitamins  C  and  E 
and  the  risk  in  adults  of  atherosclerosis, 
coronary  heart  disease,  certain  cancers, 
and  cataracts  after  finding  that  there  is 
significant  scientific  agreement  about 
these  relationships,  the  cost  to 
consumers  of  prohibiting  this  claim  at 
this  time  would  be  the  cost  of  having 
kept,  in  the  interim,  information  from 
appearing  in  food  labeling  that  would 
ultimately  be  shown  to  be  scientifically 
vahd,  truthful,  and  not  misleading.  At 
this  time,  the  benefit  to  consiuners  of 
prohibiting  this  claim  is  that  a  claim 
that  has  not  been  shown  to  be 
scientifically  valid  will  not  appear  in 
food  labeling.  Accordingly,  consumers 
will  be  able  generally  to  have 
confidence  when  they  read  food 
labeling  that  any  diet-disease 
relationship  information  in  that  labeling 
has  been  shown  to  be  scientifically 
valid. 

A  health  claim  relating  to  the 
relationship  between  antioxidant 
vitamins  C  and  E  and  the  risk  in  adults 
of  atherosclerosis,  coronary  heart 
disease,  certain  cancers,  and  cataracts 
has  not  been  authorized  under  existing 
regulations.  The  prohibition  of  this 
claim  in  this  interim  final  rule  results  in 
no  regulatory  changes  for  firms,  and 
therefore  no  costs  to  firms  are 
attributable  to  this  interim  final  rule. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  imder  the  Regulatory 
FlexibiUty  Act.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compUance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  relating  to  the 
relationship  between  antioxidant 
vitamins  C  and  E  and  the  risk  in  adults 
of  atherosclerosis,  coronary  heart 
disease,  certain  cancers,  and  cataracts 
has  not  been  authorized  under  existing 
regulations.  The  prohibition  of  this 
claim  in  this  interim  final  rule  results  in 
no  regulatory  changes  for  firms,  and 
therefore  this  rule  will  not  result  in  a 
significant  increase  in  costs  to  any  small 
entity.  Therefore,  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601-612).  the 


agency  certifies  that  this  interim  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  milUon  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 

VII.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  9dN-0428] 

Food  Labeling:  Healtti  Claims; 
Antioxidant  Vitamin  A  and  Beta- 
Carotene  and  the  Risk  In  Adults  of 
Attierosclerosis.  Coronary  Heart 
Disease,  and  Certain  Cancers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Interim  final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  final  rule  to  prohibit  the  use  on 
foods  of  a  claim  relating  to  the 
relationship  between  antioxidant 
vitamin  A  and  beta-carotene  and  the 
risk  in  adidts  of  atherosclerosis, 
coronary  heart  disease,  and  certain 
cancers.  This  interim  final  rule  is  in 
response  to  a  notification  of  a  health 
claim  submitted  under  section  303  of 
the  FDA  Modernization  Act  of  1997 
(FDAMA).  FDA  has  reviewed  statements 
that  the  petitioner  submitted  in  that 
notification,  and,  in  conformity  with  the 
requirements  of  FDAMA,  the  agency  is 
prohibiting  the  claim  because  the 
statements  submitted  as  the  basis  of  the 
claim  are  not  "authoritative  statements" 
of  a  scientific  body,  as  required  by 
FDAMA;  therefore,  section  303  of 
FDAMA  does  not  authorize  use  of  this 
claim.  As  provided  for  in  section  301  of 
FDAMA.  this  interim  final  rule  is 
effective  immediately  upon  publication. 
DATES:  The  interim  final  rule  is  effective 
Jime  22,  1998;  comments  by  September 
8.  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-^168. 
SUPPLEMENTARY  INFORMATION: 

I.  The  FDA  Modernization  Act  of  1997 

On  November  21, 1997,  the  President 
signed  FDAMA  into  law  (Pub.  L.  105- 
115).  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
amended  section  403(r)(2)  and  (r)(3)  of 
the  act  (21  U.S.C.  343(r)(2)  and  (r)(3))  by 
adding  new  paragraphs  (r)(2)(G), 
(r)(2)(H).  (r)(3)(C).  and  (r)(3)(D)  to 


section  403  of  the  act  (21  U.S.C. 
343(r)(2)(G).  (r)(2)(H).  (r)(3)(C).  and 
(r)(3)(D).  respectively),  which  provide 
for  the  use  in  food  labeling  of  nutrient 
content  claims  and  health  claims, 
respectively,  based  on  authoritative 
statements.  FDAMA  requires  that  a 
notification  of  the  prospective  nutrient 
content  claim  or  the  prosj)ective  health 
claim  be  submitted  to  FDA  at  least  120 
days  before  a  food  bearing  the  claim 
may  be  introduced  into  interstate 
commerce.  FDAMA  and  its 
requirements  are  discussed  in  more 
detail  in  "Food  Labeling:  Health  Claims; 
Antioxidant  Vitamins  C  and  E  and  the 
Risk  in  Adults  of  Atherosclerosis, 
Coronary  Heart  Disease,  Certain 
Cancers,  and  Cataracts"  (hereinafter 
referred  to  as  "Health  Claims;  Vitamins 
C  and  E"),  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  In  particiJar,  aspects  of  the 
requirements  for  an  "authoritative 
statement"  that  are  relevant  to  this 
rulemaking  and  FDA's  review  process 
for  notifications  are  discussed  in 
sections  I.A  and  I.B.  respectively,  of  that 
document. 

n.  The  Notification 

Section  403(r)(2)(G)  and  {r)(3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23.  1998.  the  agency 
received  a  notification  from  Weider 
Nutrition  International,  Inc..  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  hetdth  claims  (Ref.  1).  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  literature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
the  nine  claims  and  is  issuing  a  separate 
interim  final  rule  responding  to  each 
claim. 

This  interim  final  rule  addresses  the 
second  claim  in  the  notification.  The 
notification  included  11  statements  that 
the  petitioner  identified  as  authoritative 
statements  on  which  the  following 
claim  is  based:  "Antioxidant  vitamin  A 
and  beta-carotene  may  reduce  the  risk  in 
adults  of  atherosclerosis,  coronary  heart 
disease  and  certain  cancers.  Sources  of 
Vitamin  A  and  beta-carotene  include 
red,  yellow  and  green  leafy  vegetables, 
dairy  products,  and  dietary 
supplements." 

Tne  first  sentence  of  this  claim  will  be 
discussed  in  greater  detail  in  section  III 
of  this  document.  FDA  notes  that  this 
claim  describes  the  relationship 
between  vitamin  A  and  beta-carotene 
and  a  number  of  different  diseases  and, 
thus,  in  point  of  fact,  reflects  several 
prospective  health  claims.  The  second 
sentence.  "Sources  of  Vitamin  A  and 


beta-carotene  include  red,  yellow  and 
green  leafy  vegetables,  dairy  products, 
and  dietary  supplements,"  is  not  a 
health  claim.  Given  that  the  notification 
indicated  that  it  was  intended  to  be  a 
notification  for  health  claims,  this 
statement  was  not  reviewed  by  FDA. 
The  submitter  did  not  separately 
identify  this  statement  as  any  particular 
type  of  claim. 

Nonetheless,  as  a  point  of 
information,  the  agency  wishes  to 
highlight  that  statements  that 
appropriately  constitute  nutrient 
content  claims  are  allowed  on  labels 
and  in  the  labeling  of  foods  and  dietary 
supplements.  Moreover,  statements  that 
constitute  dietary  guidance  are  also 
allowed  provided  the  information  is 
truthful  and  not  misleading  as  required 
by  sections  403(a)  and  201  (n)  of  the  act 
(21  U.S.C.  321(n)).  These  aspects  of 
nutrient  content  claims  and  dietary 
gxiidance  are  discussed  in  more  detail  in 
"Health  Claims;  Vitamins  C  and  E." 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 


m.  Basis  for  the  Action 

FDA  has  reviewed  the  notification 
submitted  in  support  of  the  prospective 
claim:  "Antioxidant  vitamin  A  and  beta- 
carotene  may  reduce  the  risk  in  adults 
of  atherosclerosis,  coronary  heart 
disease  and  certain  cancers."  The 
agency  has  determined  that  none  of  the 
11  statements  submitted  as  the  basis  for 
this  claim  meets  the  requirements  in 
section  403(r)(3)(C)  of  the  act  to  be  an 
"authoritative  statement."  Because  the 
prospective  claim  is  not  based  on  an 
authoritative  statement,  it  is  not 
appropriate  for  the  claim  to  appear  on 
food  labels  and  labeling.  Consequently, 
FDA  is  issuing  this  interim  final  rule  to 
prohibit  the  use  of  this  claim.  A 
discussion  of  the  basis  for  the  agency's 
action  on  the  notification  follows: 

First,  FDA  determined  that  the 
components  required  by  section 
403(r)(3)(C)  of  the  act  were  present  in 
the  notification  submitted  to  support 
this  claim.  Second,  FDA  determined 
that,  as  a  threshold  matter,  each  of  the 
11  statements  cited  in  support  of  the 
claim  may  be  attributable  either  to  an 
appropriate  Federal  scientific  body  or  to 
an  employee  or  employees  of  such  a 
body. 

Tne  notification  in  support  of  the 
claim  that  is  the  subject  of  this 
document  cites  statements  from:  (1)  A 
report  on  nutrition  monitoring  prepared 
for  the  Department  of  Health  and 
Hiunan  Services  (DHHS)  and  the  U.S. 
Department  of  Agricuhure  (USDA);  (2) 
an  electronic  version  provided  on  the 
Internet  of  "Nutrition  and  Your  Health: 
Dietary  GuideUnes  for  Americans." 
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recommendations  developed  by  a  group 
of  Federal  agencies  and  issued  jointly  by 
DHHS  and  USDA;  (3)  electronic 
versions  provided  on  the  Internet  of  four 
quarterly  reports  from  USDA's 
Agricultural  Research  Service  (ARS) 
(statement  3,  7,  9,  and  11);  (4)  electronic 
versions  provided  on  the  Internet  of  two 
interpretative  summaries  from  USDA/ 
ARS  Technology  Transfer  Information 
Center  (statements  4  and  10);  (5)  public 
information  provided  on  the  Internet  by 
an  institute  of  the  National  Institutes  of 
Health  (NIH);  (6)  pubUc  information 
provided  on  the  Internet  by  USDA/ ARS 
Beltsville  Human  Nutrition  Research 
Center;  and  (7)  pubUc  information 
provided  on  the  Internet  by  the  National 
Cancer  Institute  (NCI),  an  institute 
within  NIH.  Thus,  nine  statements  in 
the  notification  are  attributable  to  either 
NIH  or  USDA/ ARS.  A  10th  statement  is 
attributable  to  USDA  and  DHHS  and  is 
intended  for  use  by  Federal  agencies 
including  NIH,  the  Centers  for  Disease 
Control  and  Prevention  (CDC),  and 
USDA/ ARS.  An  11th  statement  from  the 
Dietary  Guidelines  for  Americans  is 
attributable  to  a  group  of  Federal 
agencies  that  included  NIH,  CDC,  and 
USDA/ ARS.  Two  of  the  agencies,  NIH 
and  CDC,  are  highlighted  in  the  statute 
as  Federal  scientific  bodies.  FDA 
believes  that  USDA/ ARS  is  also  a 
scientific  body  of  the  U.S.  Government 
with  official  responsibility  for  public 
health  protection  or  research  directly 
relating  to  human  nutrition  for  the 
purposes  of  section  403(r)(2)(G)  and 
(r)(3)(C)  of  the  act.  The  agencies  that 
were  identified  as  users  of  the 
"Nutrition  Monitoring  Report"  as  well 
as  the  group  that  developed  the  dietary 
guidelines  included  Federal  agencies 
that  are  such  scientific  bodies,  including 
NIH,  CDC,  and  USDA/ ARS. 
Accordingly,  the  statements  provided  in 
the  notification  in  support  of  the  claim 
may  be  attributable  to  appropriate 
Federal  scientific  bodies  or  to  their 
employees. 

Finally,  however,  none  of  the  11 
statements  discussed  in  sections  UI.A 
through  ni.K  of  this  document  was 
found  to  be  an  authoritative  statement. 

A.  Statement  1 

Statement  1  reads:  "Beta-carotene  and 
other  pro-vitamin  a  carotenoids  can  be 
converted  to  vitamin  A  in  the  body. 
Interest  in  the  carotenoids  has  increased 
in  recent  years  because  of  the 
accumulation  of  a  large  body  of 
evidence  that  foods  high  in  carotenoids 
are  protective  against  a  variety  of 
epithelial  cancers."  The  notification 
identified  statement  1  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 


of  this  rulemaking.  The  statement  is 
found  in  a  discussion  on  vitamins  that 
is  contained  in  "Nutrition  Monitoring  in 
the  United  States — An  Update  Report  on 
Nutrition  Monitoring"  that  was 
prepared  for  USDA  and  the  Public 
Health  Service  of  DHHS  by  the  Life 
Sciences  Research  Office  (SRO)  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  (DHHS 
Publication  No.  (PHS)  89-1255, 
September  1989,  71).  The  notification 
provided  a  photocopy  of  selected  pages 
from  the  report. 

The  statement  indicates  that  there  is 
interest  in  the  relationship  because  of  a 
growing  body  of  evidence,  but  does  not 
confirm  that  the  relationship  is 
considered  scientifically  valid  or  well 
established.  Rather,  the  context  suggests 
that  further  research  would  be 
worthwhile  and  that  the  scientific 
evidence  about  the  relationship  is 
preliminary  or  inconclusive,  as 
described  in  section  I.A.3  of  "Health 
Claims;  Vitamins  C  and  E,"  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

The  agency  notes  that  the  report  was 
prepared  under  a  DHHS  contract  by 
LSRO/FASEB,  an  organization  that  is 
neither  a  Federal  Government  agency 
nor  affiliated  with  the  National 
Academy  of  Sciences  (NAS). 
Contractual  activities  involved  in  the 
preparation  of  the  report  were  overseen 
by  several  Federal  agencies  that 
participate  in  the  National  Nutrition 
Monitoring  System  (NNMS).  The  report 
provides  an  independent  expert  panel's 
review  of  the  dietary  and  nutritional 
status  of  the  U.S.  population,  as  well  as 
the  factors  that  determine  status,  based 
on  information  available  through  the 
NNMS;  the  report  is  an  advisory 
document  for  the  Government  agencies. 
A  disclaimer  that  appears  on  the  inside 
front  cover  of  the  report,  which  was  not 
included  in  the  notification,  states  that, 
although  the  report  was  printed  and 
distributed  as  part  of  a  series  of  reports 
from  the  NNMS,  "the  interpretations 
contained  in  this  report  do  not 
necessarily  express  the  views  or  poUdes 
of  the  U.S.  Government  and  its 
constituent  agencies"  (Ref.  2). 
Additionally,  as  noted  in  the  foreword 
of  the  report  (page  vii),  representatives 
of  participating  Federal  Government 
agencies  "reviewed  final  drafts  of  the 
report  for  technical  accuracy  and 
satisfaction  of  the  scope  of  work"  (Ref. 
2). 

Given  this  disclaimer  and  the 
statement  bom  the  foreword,  the 
component  of  the  submitter's 
notification  that  provided  "a  concise 
description  of  the  basis  upon  which  [the 
submitter]  relied  for  determining  that 


the  requirements  of  [403(r)(3)(C)(i)l  have 
been  satisfied"  (as  required  by 
403(r)(3)(C)(ii){I)  of  the  act)  needed  to 
address  why  this  statement  was  in  fact 
an  authoritative  statement.  It  did  not. 
The  disclaimer  indicates  that  Federal 
Government  agencies  cannot  be 
considered  to  have  "published"  the 
report  in  the  sense  that  it  represents 
official  poUcy  of  the  agencies,  as 
discussed  in  section  I.A.2  of  "Health 
Claims;  Vitamins  C  and  E,"  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  foreword  of  the 
report  indicates  that  it  may  involve  a 
dehberative  review  of  the  scientific 
evidence  about  the  dietary  and 
nutritional  status  of  the  U.S.  population, 
but  that  it  does  not  involve  a 
deliberative  review  of  the  scientific 
evidence  about  diet/ disease 
relationships.  Further,  the  foreword 
indicates  that  the  Federal  agencies  did 
not  themselves  conduct  a  deliberative 
review  of  the  scientific  evidence 
necessary  for  the  statements  in  the 
repwrt  to  be  "authoritative  statements." 
as  described  in  section  I.A.3  of  "Health 
Claims;  Vitamins  C  and  E,"  which  is 
pubUshed  elsewhere  in  this  issue  of  the 
Federal  Register,  but  rather  only  a 
review  for  technical  accuracy  of  a  final 
draft  of  the  report  itself. 

FDA  concludes  that  the  statement  is 
not  an  "authoritative  statement" 
because  it  indicates  that  the  scientific 
evidence  is  preliminary  or  inconclusive, 
that  it  does  not  reflect  the  official  policy 
of  an  appropriate  scientific  body,  and 
that  no  appropriate  scientific  body  has 
conducted  a  deliberative  review  of  the 
scientific  evidence. 

B.  Statement  2 

Statement  2  reads:  "The  antioxidant 
nutrients  found  in  plant  foods  (e.g., 
vitamin  C,  carotenoids,  vitamin  E,  and 
certain  minerals)  are  presently  of  great 
interest  to  scientists  and  the  public 
because  of  their  potentially  beneficial 
role  in  reducing  the  risk  of  cancer  and 
certain  other  chronic  diseases. "  The 
notification  identified  statement  2  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
from  an  electronic  version  of  "Nutrition 
and  Your  Health:  Dietary  Guidelines  for 
Americans"  (Home  and  Garden  Bulletin 
No.  232,  Fourth  Ed.,  1995),  hereinafter 
referred  to  as  the  "dietary  gmdelines," 
issued  jointly  by  DHHS  and  USDA  and 
provided  on  the  Internet 
("http:www.usda.gov/fcs/library/0102- 
l.txt"  accessed  on  12/5/97).  The 
submitted  material  consists  of  selected 
pages  reprinted  from  the  Internet 
information,  which  identifies  the  seven 
dietary  guidelines  and  gives  background 
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information  on  the  use  of,  and  reasons 
for,  the  guidelines.  The  dietary 
guidelines  reflect  the  findings  of  a  panel 
of  scientists  concerning  the  dietary 
recommendations  to  be  made  to  the  U.S. 
population,  and  the  guidelines  are  based 
on  a  deliberative  review  of  the  scientific 
evidence  about  the  nutrient/disease 
relationships  that  the  guidelines 
address.  The  subject  statement  is  found 
vnthin  the  discussion  that  accompanies 
the  recommendation  to  "Choose  a  diet 
with  plenty  of  grain  products, 
vegetables,  and  fruits." 

The  statement  indicates  that  a 
relationship  between  antioxidant 
nutrients  and  cancer  and  other  chronic 
disease  is  "of  great  interest"  because  of 
a  "potentially  beneficial  role."  The 
statement  points  to  the  need  for  future 
research  and  suggests  that  whether  a 
relationship  exists  should  be  the  subject 
of  scientific  study,  but  does  not  indicate 
that  there  exists  a  scientifically  sound 
relationship  that  should  be  accorded  a 
presumption  of  vaUdity.  This 
assessment  is  further  supported  by  the 
fact  that  the  subject  of  the  dietary 
guideline  is  the  dietary  importance  of 
grain  products,  vegetables,  and  fruits, 
not  the  specific  impact  of  antioxidant 
nutrients,  vitamin  A  and  beta-carotene, 
per  se.  FDA  notes  that,  consistent  with 
the  dietary  guidelines,  the  agency  has 
authorized  a  health  claim  for  the 
relationship  between  cancer  and  fiiiits 
and  vegetables  that  contain  vitamins  A 
(as  beta-carotene)  as  well  as  vitamin  C 
and  dietary  fiber  (21  CFR  101.78). 

On  this  basis,  FDA  has  concluded  that 
the  statement  is  not  an  "authoritative 
statement"  under  section  403(r)(3)(C)  of 
the  act  because  the  statement  indicates 
that  the  scientific  evidence  about  the 
relationship  in  question  is  preliminary 
or  inconclusive,  as  discussed  in  section 
I.A.3  of  the  Federal  Register  "Health 
Claims;  Vitamins  C  and  E,"  which  is 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register. 

The  dietary  guidelines  is  the  product 
of  a  periodic  review  by  a  group  of 
Federal  agencies,  the  most  recent  review 
having  been  completed  in  1995.  FDA 
did  not  attempt  to  reconvene  this  group 
of  Federal  agencies  to  consult  with  it 
about  whether  the  statement  is  an 
authoritative  statement  because,  as 
discussed  previously,  the  wording  and 
context  of  the  statement  show  that  it  is 
not  an  authoritative  statement  under 

section  403(r)(3)(C)  of  the  act. 

C.  Statement  3 

Statement  3  reads:  "If  the  findings 
hold  up  in  further  research,  eating  more 
vegetables  rich  in  beta-carotene  and 
related  carotenoids-lutein  and 
lycopene-may  help  people  ward  off  a 


cold  or  flu  as  well  as  protect  from 
cancer  *  *  *.  The  findings  also  suggest 
that  carotenoid-rich  vegetables  also 
stimulate  the  immune  system."  The 
notification  identified  statement  3  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  Human  Nutrition  (quarterly 
reports  of  selected  research  projects.  4th 
quarter  1996)  issued  by  the  USDA's  ARS 
and  provided  on  the  Internet  ("http:// 
www.ars.usda.gov/is/qtr/q496/ 
hn496.htm"  accessed  on  12/3/97). 
Human  Nutrition  is  a  periodic 
compilation  of  brief  (one  paragraph) 
descriptions  of  ongoing  research  being 
conducted  within  the  various  ARS 
facilities.  The  subject  statement 
(submitted  to  the  agency  as  a  hardcopy 
reprint  from  the  Internet)  appears  in  a 
description  of  research  entitled:  "Daily 
servings  of  dark  green  and  deep  yellow 
vegetables  and  tomatoes  boost  iramujie 
response,  a  preliminary  study  suggests." 
The  paragraph  describes  the  nature  and 
outcome  of  one  ARS  study  and  is 
attributed  to  Tim  R.  Kramer  and  Beverly 
Clevidence  of  the  USDA  Beltsville 
Human  Nutrition  Research  Center  in 
Beltsville,  MD.  The  agency  notes  that 
the  research  is  identified  as  a 
"preliminary  study." 

The  context  of  the  paragraph,  as  well 
as  the  wording  of  the  statement  (i.e.,  "if 
the  findings  hold  up"),  suggests  that  the 
statement  is  based  on  preliminary 
research  and  that  further  study  is 
needed.  As  such,  the  statement  appears 
to  indicate  that  the  scientific  evidence 
about  the  relationship  is  preliminary  or 
inconclusive. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  3).  USDA  explained  that 
the  ARS  quarterly  reports  describe 
progress  on  individual  projects  without 
a  deliberative  review  of  all  relevant 
scientific  evidence.  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(C)(3)  of  the  act  because  it  is  not 
based  on  a  deUberative  review  of  the 
scientific  evidence. 

D.  Statement  4 

Statement  4  reads:  "This  research 
involving  cells  provides  data  which 
supports  the  general  hypothesis  that 
beta-carotene  and  lutein  protect  cells  by 
serving  as  antioxidants."  The 
notification  identified  statement  4  as  an 


"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  a  one  paragraph  interpretative 
siunmary  of  a  research  report  from 
Technology  Transfer  Information 
Center.  TEKTRAN  of  USDA/ ARS 
entitled  "Beta-carotene  and  Lutein 
Protect  the  Plasma  Membrane  of  HEPG2 
Human  Liver  Cells  Against  Oxidant- 
induced  Damage,"  and  provided  on  the 
Internet  ("http://www.nalusda.gov/ttic/ 
tektran/data/000006/92/ 
0000069264.html"  accessed  on  12/3/97) 
(ARS  Report  Number  69264).  It 
describes  the  nature  and  outcome  of  one 
study,  which  is  attributed  to  Keith  J. 
Martin.  Mark  L.  Failla.  and  James  C. 
Smith.  Jr. 

The  statement  is  not  "about  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition" 
because  no  disease  is  identified  in  the 
statement.  Therefore.  FDA  has 
concluded  that  the  statement  does  not 
address  a  disease  or  health-related 
condition  and  therefore  is  not  an 
"authoritative  statement"  under  section 
403(r)(C)(3)  of  the  act.  as  described  in 
section  I.A.I  of  "Health  Claims; 
Vitamins  C  and  E."  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

E.  Statement  5 

Statement  5  reads:  "( Antioxidants) 
may  help  prevent  disease.  Antioxidants 
fight  harmful  molecules  called  oxygen 
fr«e  radicals,  which  are  created  by  the 
body  as  cells  go  about  their  normal 
business  of  producing  energy  "  *  * . 
[Sjome  studies  show  that  antioxidants 
may  help  prevent  heart  disease,  some 
cancers,  cataracts,  and  other  health 
problems  that  are  more  common  as 
people  get  older."  The  notification 
identified  statement  5  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
foimd  within  an  information  piece 
entitled:  "Life  Extension:  Science  or 
Fiction?"  that  is  provided  on  the 
Internet  by  the  Administration  on  Aging 
and  which  includes  statements  from  the 
"Age  Page"  of  the  National  Institute  on 
Aging  (an  Institute  of  the  NIH)  ("http:/ 
/www.aoa.dhhs.gov/aoa/ pages/ 
agepages/lifextsn.html"  accessed  on  12/ 
2/97).  This  electronically  available 
information  (submitted  to  the  agency  as 
a  hardcopy  reprint  from  the  Internet 
information)  is  dated  1994.  is 
approximately  two  standard  printed 
pages  in  length,  and  is  described  as 
being  intended  to  inform  the  reader 
about  chemicals  being  studied  that  may 
play  a  role  in  aging  and  what  scientists 
have  learned  about  them  so  far.  Topics 
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covered  include:  Antioxidants,  DNA, 
DHEA,  and  other  hormones.  Ten  tips  for 
healthy  aging  are  also  included.  The 
section  on  antioxidants  is  14  sentences 
in  length  and  includes  the  3  sentences 
identified  as  the  subject  statement.  The 
agency  notes  that  the  last  sentence  of 
the  antioxidant  section  is:  "More 
research  is  needed  before  specific 
recommendations  can  be  made." 

FDA  asked  NIH  whether  the  statement 
is  an  "authoritative  statement"  under 
FDAMA.  NIH  responded  to  FDA  that 
the  statement  is  not  an  authoritative 
statement  of  NIH  because  it  was 
prepared  by  an  individual  from  the 
National  Institute  on  Aging  and  is  not 
based  on  a  deliberative  review  of 
scientific  evidence  regarding  the 
nutrient-disease  relationship  in  question 
(Ref.  4).  Therefore,  FDA  has  concluded 
that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

F.  Statement  6 

Statement  6  reads:  "As  potent 
antioxidants,  [lutein  and  lycopene]  are 
thought  to  contribute  to  the  lower  rates 
of  heart  disease,  cancer  and  other 
diseases  of  aging  among  populations 
that  eat  a  lot  of  fruits  and  vegetables." 
The  notification  identified  statement  6 
as  an  "authoritative  statement"  for 
purposes  of  making  the  claim  that  is  the 
subject  of  this  rulemaking.  The 
statement  is  found  within  an 
information  piece,  "BHNRC  Success 
Stories,"  provided  on  the  Internet  by 
USDA/ARS  Beltsville  Human  Nutrition 
Research  Center  and  entitled: 
"Carotenoids  Show  Their  Real  Colors" 
("http://www.barc.usda. gov  A)hnrc/ 
success.htm"  accessed  on  12/4/97).  This 
electronically  available  information 
(submitted  to  the  agency  as  a  hardcopy 
reprint  from  the  Internet  information)  is 
undated.  The  section  on  carotenoids  is 
three  brief  paragraphs  in  length  and 
describes  the  nature  and  outcome  of  a 
single  ARS  study  attributed  to  Tim 
Kramer  and  Beverly  Clevidence.  The 
same  study  was  also  referenced  in 
ARS's  Human  Nutrition  quarterly  report 
as  noted  in  the  discussion  of  statement 
3  in  section  III.C  of  this  document. 

The  context  of  the  section,  as  well  as 
the  wording  of  the  statement  (i.e.,  "are 
thought"),  suggests  that  the  statement  is 
based  on  preliminary  research  and  that 
further  study  is  needed.  As  such,  the 
statement  appears  to  indicate  that  the 
scientific  evidence  about  the 
relationship  is  preliminary  or 
inconclusive. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 


statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  3).  USDA  explained  that 
the  ARS  "BHNRC  Success  Stories" 
describe  progress  on  individual  projects 
without  a  deliberative  review  of  all 
relevant  scientific  evidence.  Therefore, 
FDA  has  concluded  that  the  statement  is 
not  an  "authoritative  statement"  under 
section  403(r)(C)(3)  of  the  act  because  it 
is  not  based  on  a  deliberative  review  of 
the  scientific  evidence. 

G.  Statement  7 

Statement  7  reads:  "Researchers  also 
found  more  evidence  suggesting  that 
carotenes  act  as  antioxidants  to  protect 
the  body  from  harmful  oxidation. 
Antioxidants  are  thought  to  help 
prevent  heart  attack,  stroke  and  cancer. 
During  the  low-carotene  stints, 
researchers  recorded  several 
biochemical  signs  of  oxidative  damage." 
The  notification  identified  statement  7 
as  an  "authoritative  statement"  for 
purposes  of  making  the  claim  that  is  the 
subject  of  this  rulemaking.  The 
statement  is  found  in  Human  Nutrition 
(quarterly  reports  of  selected  research 
projects,  4th  quarter  1996)  (see 
discussion  of  statement  3  in  section  m.C 
of  this  document),  which  is  issued  by 
the  USDA's  ARS  and  provided  on  the 
Internet  ("http://www.ars.usda.gov/i8/ 
qtr/q496/hn496.htm"  accessed  on  12/3/ 
97)  in  a  description  of  research  entitled: 
"Do  carotenoids — the  bright  red,  yellow 
and  orange  pigments  in  fruits  and 
vegetables — warrant  a  Recommended 
Dietary  Allowance?"  The  paragraph 
describes  the  nature  and  outcome  of  two 
ARS  studies  and  is  attributed  to  Betty 
Burri  of  the  Western  Human  Nutrition 
Research  Center  in  San  Francisco,  CA. 
The  agency  notes  that  the  final  sentence 
states:  "Further  ARS  studies  will  try  to 
shed  more  light  on  whether  a  specific 
minimum  daily  intake  of  carotenoids  is 
important  for  good  health." 

The  context  of  the  paragraph,  as  well 
as  the  wording  of  the  statement  (i.e., 
"are  thought"),  suggests  that  the 
statement  is  based  on  preliminary 
research  and  that  further  study  is 
needed.  As  such,  the  statement  appears 
to  indicate  that  the  scientific  evidence 
about  the  relationship  is  preliminary  or 
inconclusive. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 


deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  3).  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(C)(3)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

H.  Statement  8 

Statement  8  reads:  "(H]igh  dietary 
carotene  and  possibly  vitamins  C  and  E 
and  folate  are  associated  with  reduced 
risk  for  cervical  cancer."  The 
notification  identified  statement  8  as  an 
"authoritative  statement"  for  purposei--^ 
of  making  the  claim  that  is  the  subject      ) 
of  this  rulemaking.  The  statement  is  \ 

found  in  information  provided  on  the       V 
Internet  by  the  NCI,  an  institute  of  NIH,  < 
in  an  article  entitled:  "Prevention  of 
Cervical  Cancer"  and  disseminated  as 
part  of  "PDQ — Detection  &  Prevention — 
Health  Professionals"  (PDQ  stands  for 
physicians  data  query)  ("http:// 
cancemet.nci.nih.gov/  clinpdq/ 

screening/  Prevention of cervical 

cancer Physician. html"  accessed  on 

12/1/97).  This  electronically  available 
information  (submitted  as  a  hardcopy 
reprint  frtim  the  Internet  information)  is 
undated,  approximately  nine  standard 
printed  pages  in  length,  and  is  described 
as  intended  for  use  by  doctors  and  other 
health  care  professionals.  The  subject 
sentence  is  one  of  several  sentences 
summarizing  research  on  the  intake  of 
micronutrients  and  the  risk  of  squamous 
intraepithelial  lesion  (SIL)  and  cervical 
cancer. 

FDA  asked  NIH  whether  this  was  an 
"authoritative  statement"  under 
FDAMA.  NIH  responded  that  the 
statement  was  not  an  authoritative 
statement  of  NIH  and  does  not  reflect 
consensus  within  NIH  (Ref.  4).  NIH 
explained  that  the  evidence  was 
reviewed  by  an  editorial  board  for  PDQ, 
and  the  majority  of  the  members  are  not 
Federal  employees.  The  statements 
contained  in  PDQ  were  reported  by  NIH 
to  be  "state  of  the  art"  educational 
statements  developed  by  an  editorial 
board  that  assesses  the  levels  of 
scientific  evidence  supporting  the 
statements.  In  this  instance,  the 
scientific  evidence  for  the  nutrient- 
disease  relationship  was  not  considered 
to  be  strong  since  it  was  based  on 
observational  studies.  NIH  reiterated 
that  the  statement  is  not  the  product  of 
consensus  process  within  the  NCI  and 
the  statement  has  not  undergone  formal 
review  and  clearance  by  the  Director  of 
the  National  Institutes  of  Health. 

Therefore,  FDA  has  concluded  that 
the  statement  is  not  an  "authoritative 
statement"  under  section  403(r)(C)(3)  of 
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the  act  because  it  does  not  reflect 
consensus  within  NIH.  as  discussed  in 
section  I.A.2  of  "Health  Claims:  Vitamin 
C  and  E,"  which  is  published  elsewhere 
in  this  issue  of  the  Federal  Register 

I.  Statement  9 

Statement  9  reads:  "IBjeta  carotene  or 
vitamin  A  supplements  have  reversed 
pre-cancerous  conditions  in  people's 
mouths."  The  notification  identified 
statement  9  as  an  "authoritative 
statement"  for  purposes  of  making  the 
claim  that  is  the  subject  of  this 
rulemaking.  The  statement  is  found  in 
Human  Nutrition  (quarterly  reports  of 
selected  research  projects,  3rd  quarter 
1995)  (see  discussion  of  statement  3  in 
section  IIl.C  of  this  document),  which  is 
issued  by  the  USDA's  ARS  and 
provided  on  the  Internet  ("http:// 
www.ars.usda.gov/is/qtr/q395/ 
hn395.htin"  accessed  on  12/3/97)  in  a 
description  of  research  entitled:  "A 
daily  dose  of  blue-green  algae  Spirulina 
may  help  prevent  cancer  of  the  mouth, 
a  study  shows."  The  paragraph 
describes  the  natiue  and  outcome  of  an 
ARS  study  and  is  attributed  to 
Padmanabhan  P.  Nair  of  the  Beltsville 
Human  Nutrition  Research  Center, 
Beltsville.  MD. 

The  agency  asked  U^A  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USD  A 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  3).  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(CK3)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

/.  Statement  10 

Statement  10  reads:  "Carotenoids  or 
other  plant  components  appear  to  boost 
the  immune  system."  The  notification 
identified  statement  10  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  a  one- paragraph  interpretative 
summary  of  a  research  report  from 
Technology  Transfer  Information 
Center,  TEKTRAN  of  USDA/ ARS 
entitled:  "Consumption  of  Carotenoid- 
Rich  Vegetables  Increases  T- 
Lymphocyte  Proliferation  and  Plasma 
Levels  of  Carotenoid  Oxidation 
Products"  and  provided  on  the  Internet 
("http://www.nalusda.gov/ttic/tektran/ 
data/000007/41/0000074185.html" 
accessed  on  12/3/97)  (ARS  Report 
Number  74185).  It  describes  the  nature 


and  outcome  of  one  study,  which  is 
attributed  to  ten  researchers,  the  first 
author  being  Beverly  Clevidence. 

FDA  finds  that  the  statement  is  not 
"about  the  relationship  between  a 
nutrient  and  a  disease  or  health-related 
condition"  because  no  disease  is 
identified  in  the  statement.  Therefore. 
FDA  has  concluded  that  the  statement 
does  not  address  a  disease  or  health- 
related  condition  and  therefore  is  not  an 
"authoritative  statement"  under  section 
403(r)(C)(3)oftheact. 

K.  Statement  1 1 

Statement  11  reads:  "A  wealth  of 
epidemiological  evidence  has  linked  a 
high  intake  of  green  leafy  and  deep 
yellow  vegetables — both  rich  in  beta- 
carotene — with  lower  rates  of  many 
types  of  cancer  *  *  * .  Men  over  65  who 
took  a  50-milligram  beta-carotene 
supplement  every  other  day  during  the 
12-year  study  had  natural  killer  cells 
that  were  more  active  than  their 
counterparts  who  got  a  placebo.  Natural 
killer  cells — or  NK  cells — are  the 
immune  system's  sentinels,  ever  on 
watch  for  viruses  and  cancer  cells."  The 
notification  identified  statement  11  as 
an  "authoritative  statement"  for 
purposes  of  making  the  claim  that  is  the 
subject  of  this  rulemaking.  The 
statement  is  found  in  Human  Nutrition 
(quarterly  reports  of  selected  research 
projects,  4th  quarter  1996)  (see 
discussion  of  statement  3  in  section  III.C 
of  this  document),  which  is  issued  by 
the  USDA's  ARS  and  provided  on  the 
Internet  ("http://www.ars.usda.gov/is/ 
qtr/q496/hn496.htm"  accessed  on  12/3/ 
97)  in  a  description  of  research  entitled: 
"Older  p)eople  who  get  plenty  of  beta 
carotene  may  have  a  better  chance  of 
preventing  virus  infections  or  a 
cancerous  growth."  The  paragraph 
describes  the  nature  and  outcome  of  a 
study  and  is  attributed  to  Simin  Nikbin 
Meydani  of  the  USDA  Human  Nutrition 
Research  Center  on  Aging  at  Tufts, 
Boston,  MA. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  3).  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(C)(3)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

In  summary.  FDA  has  concluded  that 
the  notification  does  not  include  any 
authoritative  statements  published  by  a 


scientific  body  as  required  by  section 
403(r)(3)(C)  of  the  act.  Accordingly,  the 
subject  claim  relating  to  the  relationship 
between  antioxidant  vitamin  A  and 
beta-carotene  and  the  risk  in  adults  of 
atherosclerosis,  coronary  heart  disease, 
and  certain  cancers  is  not  authorized 
under  section  403(r)(3)(C)  of  the  act  and 
is,  therefore,  prohibited.  The  agency 
notes  that,  at  any  future  time,  a 
notification  may  be  submitted  to  the 
agency  that  bases  such  a  claim  or  claims 
on  a  statement  that  meets  the 
requirements  of  section  403(r)(3)(C)  of 
the  act.  If  there  is  no  authoritative 
statement  that  may  serve  as  a  basis  for 
such  claims,  an  interested  person  may 
petition  the  agency  under  section 
403(r)(4)  and  21  CFR  10.70  to  authorize 
the  health  claim  or  claims  by  regulation 
under  section  403(r)(3)(B). 

rV.  IssHance  ef  an  iHterim  Fiaal  R«le, 
Immediate  ECFiectiTe  Date,  and 
Opportunity  fer  Public  Comment 

For  the  reasons  described  in  this 
section  of  this  dociunent,  FDA  is  issuing 
this  rule  as  an  interim  final  rule, 
effective  immediately,  with  an 
opportunity  for  public  comment.  New 
section  403(r){7)(B)  of  the  act.  added  by 
section  301  of  FDAMA.  provides  that 
FDA  "may  make  proposed  regulations 
issued  under  [section  403(r)l  effective 
upon  publication  pending  consideration 
of  public  comment  and  publication  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *  *  *  to  enable  (FDA)  to  act 
promptly  to  ban  or  modify  a  claim" 
under  section  403(r)  of  the  act.  For 
purposes  of  judicial  review,  "[sluch 
proposed  regulations  shall  be  deemed 
final  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  under  this  authority  as 
interim  final  rules  (H.  Conf.  Rept.  No. 
105-399.  at  98  (1997)). 

As  described  previously  in  section  III 
of  this  document.  FDA  has  determined 
that  the  statements  submitted  in  support 
of  the  prospective  health  claim  do  not 
meet  the  requirements  for  authoritative 
statements  in  section  403(r)(3)(C)  of  the 
act.  FDA  has  determined  that  it  is 
necessary  to  act  promptly  to  prohibit  the 
claim's  use  under  section  403(r)(3)(C)  of 
the  act,  and,  accordingly,  is  issuing  this 
interim  final  rule  to  ban  its  use  under 
section  403(r)(3)(C). 

FDA  invites  public  comment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  comment  period.  Interested 
persons  may,  on  or  before  September  8, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
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final  rule.  Comments  must  be  received 
by  that  date.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  According  to 
Executive  Order  12866.  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

If  in  me  future  FDA  authorizes  health 
claims  relating  to  the  relationship 
between  antioxidant  vitamin  A  and 
beta-caroteneand  the  risk  in  adults  of 
atherosclerosis,  coronary  heart  disease, 
and  certain  cancers  after  finding  that 
there  is  significant  scientific  agreement 
about  these  relationships,  the  cost  to 
consumers  of  prohibiting  this  claim  at 
this  time  would  be  the  cost  of  having 
kept,  in  the  interim,  information  from 
appearing  in  food  labeling  that  would 
ultimately  be  shown  to  be  scientifically 
valid,  truthful,  and  not  misleading.  At 
this  time,  the  benefit  to  consumers  of 
prohibiting  this  claim  is  that  a  claim 
that  has  not  been  shown  to  be 
scientifically  valid  will  not  appear  in 
food  labehng.  Accordingly,  consumers 


will  be  able  generally  to  have 
confidence  when  they  read  food 
labeling  that  any  diet/disease 
relationship  information  in  that  labeling 
has  been  shown  to  be  scientifically 
valid. 

A  health  claim  relating  to  the 
relationship  between  antioxidant 
vitamin  A  and  beta-carotene  and  the 
risk  in  adults  of  atherosclerosis, 
coronary  heart  disease,  and  certain 
cancers  has  not  been  authorized  under 
existing  regulations.  The  prohibition  of 
this  claim  in  this  interim  final  rule 
results  in  no  regulatory  changes  for 
firms,  and  therefore  no  costs  to  firms  are 
attributable  to  this  interim  final  rule. 


B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  related  to  the 
kelationship  between  antioxidant 
vitamin  A  and  beta-carotene  and  the 
risk  in  adults  of  atherosclerosis, 
coronary  heart  disease,  and  certain 
cancers  has  not  been  authorized  under 
existing  regulations.  The  prohibition  of 
this  claim  in  this  interim  final  rule 
results  in  no  regulatory  changes  for 
firms,  and  therefore  this  interim  final 
rule  will  not  result  in  a  significant 
increase  in  costs  to  any  small  entity. 
Therefore,  this  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  agency  certifies  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Beform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  million  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 


VII.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  O^ice  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 
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through  Friday. 
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and  DHHS,  DHHS  Pub.  No.  (PHS)  89-1255, 
PHS.  DHHS,  U.S.  Government  Printing 
Office,  Washington,  DC,  inside  front  cover 
and  pp.  iii  to  vii,  September,  1989. 

3.  Letter  to  Christine  Lewis,  CFSAN,  FDA, 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  98N-0427] 

Food  Labeling:  Health  Claims;  B- 
Complex  Vitamins,  Lowered 
Homocysteine  Levels,  and  the  Risk  In 
Adults  of  Cardiovascular  Disease 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Interim  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  final  rule  to  prohibit  the  use  on 
foods  of  a  claim  relating  to  the 
relationship  between  B-complex 
vitamins  (folic  acid,  vitamin  Be.  vitamin 
B12),  lowering  elevated  serum 
homocysteine  levels,  and  the  risk  in 
adults  of  cardiovascular  disease.  This 
interim  final  rule  is  in  response  to  a 
notification  of  a  health  claim  submitted 
under  section  303  of  the  FDA 
Modernization  Act  of  1997  (FDAMA). 
FDA  has  reviewed  statements  that  the 
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petitioner  submitted  in  that  notification, 
and.  in  conformity  with  the 
requirements  of  FDAMA,  the  agency  is 
prohibiting  the  claim  because  the 
statements  submitted  as  the  basis  of  the 
claim  are  not  "authoritative  statements" 
of  a  scientific  body,  as  required  by 
FDAMA;  therefore,  section  303  of 
FDAMA  does  not  authorize  use  of  this 
claim.  As  provided  for  in  section  301  of 
FDAMA,  this  rule  is  effective 
immediately  upon  pubhcation. 

DATES:  The  interim  final  rule  is  effective 
June  22, 1998;  comments  by  September 
8.  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis.  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4168. 

SUPPLEMENTARY  INFORMATION: 

L  The  FDA  Modernization  Act  of  1997 

On  November  21. 1997.  the  President 
signed  FDAMA  into  law  (Pub.  L.  105- 
115),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
amended  section  403(r)(2)  and  (r)(3)  of 
the  act  (21  U.S.C.  343(r)(2)  and  (r)(3))  by 
adding  new  paragraphs  (r)(2)(G). 
(r)(2)(H).  (r)(3)(C).  and  (r)(3)(D)  to 
section  403  of  the  act  (21  U.S.C. 
343(r)(2)(G).  (r)(2)(H).  (r)(3}(C),  and 
(r)(3)(D),  respectively),  which  provide 
for  the  use  in  food  labeling  of  nutrient 
content  claims  and  health  claims, 
respectively,  based  on  authoritative 
statements.  FDAMA  requires  that  a 
notification  of  the  prospective  nutrient 
content  claim  or  the  prospective  health 
claim  be  submitted  to  FDA  at  least  120 
days  before  a  food  bearing  the  claim 
may  be  introduced  into  interstate 
commerce.  FDAMA  and  its 
requirements  are  discussed  in  more 
detail  in  a  companion  dociunent  in  this 
issue  of  the  Federal  Register  (see  "Food 
Labeling:  Health  Claims;  Antioxidant 
Vitamins  C  and  E  and  the  Risk  in  Adults 
of  Atherosclerosis,  Coronary  Heart 
Disease,  Certain  Cancers,  and 
Cataracts;"  hereinafter  referred  to  as 
"Health  Claims;  Vitamins  C  and  E").  In 
particular,  aspects  of  the  requirements 
for  an  "authoritative  statement"  that  are 
relevant  to  this  rulemaking  and  FDA's 
review  process  for  notifications  are 
discussed  in  sections  I.A  and  I.B, 
respectively,  of  that  document. 


n.  The  Notification 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23,  1998,  the  agency 
received  a  notification  bom  Weider 
Nutrition  International,  Inc.,  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  health  claims  (Ref.  1).  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  literature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
the  nine  claims  and  is  issuing  a  separate 
interim  final  rule  responding  to  each 
claim. 

This  interim  final  rule  addresses  the 
third  claim  in  the  notification.  The 
notification  included  four  statements 
that  the  submitter  identified  as 
authoritative  statements  on  which  the 
following  claim  is  based:  "B-complex 
vitamins-Folic  Add,  Vitamin  Be, 
Vitamin  B12 — may  reduce  the  risk  in 
adults  of  cardiovascular  disease  by 
lowering  elevated  serum  homocysteine 
levels,  one  of  the  many  factors 
impUcated  in  that  disease.  Sources  of  B- 
complex  vitamins  include  whole  and 
eruiched  grains,  green  leafy  vegetables, 
fish,  dry  beans,  red  meat,  and  dietary 
supplements." 

The  first  sentence  of  this  claim  will  be 
discussed  in  greater  detail  section  III  of 
this  document.  The  second  sentence, 
"Sources  of  B-complex  vitamins  include 
whole  and  enriched  grains,  green  leafy 
vegetables,  fish,  dry  beans,  red  meat, 
and  dietary  supplements,"  is  not  a 
health  claim.  Given  that  the  notification 
indicated  that  it  was  intended  to  be  a 
notification  for  health  claims,  this 
statement  was  not  reviewed  by  FDA. 
The  submitter  did  not  separately 
identify  this  statement  as  any  particular 
type  of  claim. 

Nonetheless,  as  a  point  of 
information,  the  agency  wishes  to 
highlight  that  statements  that 
appropriately  constitute  nutrient 
content  claims  are  allowed  on  labels 
and  in  the  labeling  of  foods  and  dietary 
supplements.  Moreover,  statements  that 
constitute  dietary  guidance  are  also 
allowed  provided  the  information  is 
truthful  and  not  misleading  as  required 
by  sections  403(a)  and  201(n)  (21  U.S.C. 
321(n))  of  the  act.  These  aspects  of 
nutrient  content  claims  and  dietary 
guidance  are  discussed  in  more  detail  in 
"Health  Claims;  Vitamins  C  and  E." 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

III.  Basis  for  the  Action 

FDA  has  reviewed  the  notification 
submitted  in  support  of  the  prospective 


claim:  "B-complex  vitamins — Folic 
Acid,  Vitamin  Be,.  Vitamin  Bi: — may 
reduce  the  risk  in  adults  of 
cardiovascular  disease  by  lowering 
elevated  serum  homocysteine  levels, 
one  of  the  many  factors  impUcated  in 
that  disease."  The  agency  has 
determined  that  none  of  the  four 
statements  submitted  as  the  basis  for 
this  claim  meets  the  requiremeilts  in 
section  403(r)(3){C)  of  the  act  to  be  an 
"authoritative  statement."  Because  the 
prospective  claim  is  not  based  on  an 
authoritative  statement,  it  is  not 
appropriate  for  the  claim  to  appear  on 
food  labels  and  labeling.  Consequently, 
FDA  is  issuing  this  interim  final  rule  to 
prohibit  the  use  of  this  claim.  A 
discussion  of  the  basis  for  the  agency's 
action  on  the  notification  follows. 

First.  FDA  determined  that  the 
components  required  by  section 
403(r)(3)(C)  of  the  act  were  present  in 
the  notification  submitted  to  support 
this  claim.  Second.  FDA  determined 
that,  as  a  threshold  matter,  each  of  the 
four  statements  cited  in  support  of  the 
claim  may  be  attributable  either  to  an 
appropriate  Federal  scientific  body  or  to 
an  employee  or  employees  of  such  a 
body. 

Tne  notification  in  support  of  the 
claim  that  is  the  subject  of  this 
document  cites  four  statements  from 
quarterly  reports  from  the  U.S. 
Department  of  Agriculture's  (USDA) 
Agricultural  Research  Service  (ARS) 
from  electronic  versions  provided  on 
the  Internet.  Thus,  the  statements  in  the 
notification  are  all  attributable  to 
USDA's  ARS.  FDA  beUeves  that  USDA/ 
ARS  is  a  scientific  body  of  the  U.S. 
Government  with  official  responsibility 
for  public  health  protection  or  research 
directly  relating  to  human  nutrition  for 
the  purposes  of  section  403(r)(2)(G)  and 
(r)(3)(C)  of  the  act.  Accordingly,  the 
statements  provided  in  the  notification 
in  support  of  the  claim  may  be 
attributable  to  an  appropriate  Federal 
scientific  body  or  to  its  employees. 

Finally,  however,  none  of  the  four 
statements  discussed  in  sections  UI.A 
through  lU.D  of  this  docimient  was 
found  to  be  an  authoritative  statement. 

A.  Statement  1 

Statement  1  reads:  "A  research  team's 
new  evidence  confirms  earlier  data  that 
elevated  levels  of  the  amino  acid 
homocysteine  increase  the  odds  for 
significant  narrowing  of  the  arteries 
*  *  *  The  Analysis  also  Showed  that 
Insufficient  Levels  of  Folate  and,  to  a 
Lesser  Extent,  Vitamin  Bt  contribute  to 
increased  risk  of  artery  narrowing.  Like 
a  see-saw,  homocysteine  levels  go  up  as 
the  vitamins  go  down,  and  vice  versa." 
The  notification  identified  Statement  1 
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as  an  "authoritative  statement"  for 
purposes  of  making  the  claim  that  is  the 
subject  of  this  rulemaking.  The 
statement  is  found  in  Human  Nutrition 
(quarterly  reports  of  selected  research 
projects,  1st  quarter  1995)  issued  by  the 
USDA's  ARS  and  provided  on  the 
Internet  ("http://www.ars.usda.gov/is/ 
qtr/ql95/hnl95.htm"  accessed  on  12/4/ 
97).  Human  Nutrition  is  a  periodic 
compilation  of  brief  (one  paragraph) 
descriptions  of  ongoing  research  being 
conducted  within  the  various  ARS 
facilities.  The  subject  statement 
(submitted  to  the  agency  as  a  hardcopy 
reprint  from  the  Internet)  appears  in  a 
description  of  research  entitled:  "Eating 
green  vegetables,  citric  and  other  foods 
rich  in  folate  (folic  acid)  may  help  keep 
the  arteries  open,  reducing  heart  disease 
and  stroke  risks."  The  paragraph 
describes  the  nature  and  outcome  of  one 
ARS  study  and  is  attributed  to  Jacob 
Selhub  and  Paul  Jaques  of  the  Jean 
Mayer  USDA  Human  Nutrition  Research 
Center  on  Aging  at  Tufts. 

FDA  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  2).  USDA  explained  that 
the  ARS  Quarterly  Reports  describe 
progress  on  individual  projects  without 
a  deliberative  review  of  all  relevant 
scientific  evidence.  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence,  as  described  in 
section  I.A.3  in  "Health  Claims; 
Vitamins  C  and  E,"  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

B.  Statement  2 

Statement  2  reads:  "When  people 
don't  have  enough  of  these  (vitamin  B12 
and  folate)  vitamins  to  metabolize 
homocysteine  it  accumulates  in  the 
blood  and  damages  the  vessels."  The 
notification  identified  Statement  2  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  Human  Nutrition  (quarterly 
reports  of  selected  research  projects,  4th 
Quarter  1996)  (see  discussion  of 
statement  1  in  section  III.A  of  this 
document),  which  is  issued  by  the 
USDA's  ARS  and  provided  on  the 
Internet  ("http://www.ars.usda.gov/is/ 
qtr/q496/hn496.htm  accessed"  on  12/3/ 
97)  in  a  description  of  research  entitled: 


"One  or  two  alcoholic  drinks  a  day  can 
interfere  with  people's  B  vitamin  levels, 
according  to  a  study  of  41  men  and 
women."  The  paragraph  describes  the 
nature  and  outcome  of  one  ARS  study 
and  is  attributed  to  Judith  Hallfrisch  of 
the  USDA  Beltsville  Human  Nutrition 
Research  Center  on  Aging. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  2).  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

C.  Statement  3 

Statement  3  reads:  "  lT)he  body  needs 
[folate]  to  convert  homocysteine  into  a 
nontoxic  amino  acid  and  thus  prevent 
damage  to  blood  vessels  *   *   • 
Supplement  users  had  the  lowest 
homocysteine  levels  but  not  much  lower 
than  frequent  consumers  of  fruits, 
vegetables  and  cereal."  The  notification 
identified  Statement  3  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  Human  Nutrition  (quarterly 
reports  of  selected  research  projects,  4th 
Quarter  1996)  (see  discussion  of 
statement  1  in  section  III.A  of  this 
document),  which  is  issued  by  the 
USDA's  ARS  and  provided  on  the 
Internet  ("http://www.ars.usda.gov/is/ 
qtr/q496/hn496.htm"  accessed  on  12/3/ 
97)  in  a  description  of  research  entitled^ 
"Eating  more  fruits,  vegetables,  and  cold 
cereal  fortified  with  folic  acid — a  form 
of  folate — should  significantly  reduce 
the  risk  of  heart  disease  and  stroke  that 
comes  from  having  high  blood  levels  of 
homocysteine,  a  new  study  shows."  The 
paragraph  describes  the  nature  and 
outcome  of  one  ARS  study  and  is 
attributed  to  Katherine  L.  Tucker  of  the 
Jean  Mayer  USDA  Human  Nutrition 
Research  Center  on  Aging  at  Tufts, 
Boston,  MA. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  tRef.  2).  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 


"authoritative  statement"  under  section 
403(r)(3)(C)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

D.  Statement  4 

Statement  4  reads;  "Research  has 
linked  high  homocysteine  levels  to 
increased  risk  of  heart  disease  and 
stroke."  The  notification  identified 
Statement  4  as  an  "authoritative 
statement "  for  purposes  of  making  the 
claim  that  is  the  subject  of  this 
rulemaking.  The  statement  is  found  in 
Human  Nutrition  (quarterly  reports  of 
selected  research  projects,  3d  Quarter 
1995)  (see  discussion  of  Statement  1  in 
section  III  A  of  this  document),  which  is 
issued  by  the  USDA's  ARS  and 
provided  on  the  Internet  ("http:// 
www.ars.usda.gov/is/qtr/q395/ 
hn395.htm"  accessed  on  12/3/97)  in  a 
description  of  research  entitled 
"Measuring  blood  levels  of  the  amino 
acid  homocysteine  only  after  an 
overnight  fast  could  miss  nearly  half  of 
the  people  with  elevated  levels."  The 
paragraph  describes  the  nature  and 
outcome  of  one  ARS  study  and  is 
attributed  to  Andrew  G.  Bostom  and 
Jacob  Selhub  of  the  Jean  Mayer  USDA 
Human  Nutrition  Research  Center  on 


Aging  at  Tufts.  Boston,  MA. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  2).  Therefore.  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence. 

In  summary,  FDA  has  concluded  that 
the  notification  does  not  include  any 
authoritative  statement  published  by  a 
scientific  body  of  the  U.S.  Government 
as  required  by  section  403(r)(3)(C)  of  the 
act.  Accordingly,  the  subject  claim 
relating  to  the  relationship  between  B- 
complex  vitamins  (folic  acid,  vitamin 
B6,  vitamin  B12).  lowering  elevated 
serum  homocysteine  levels,  and  the  risk 
in  adults  of  cardiovascular  disease  is  not 
authdrized  under  section  403(r)(3)(C)  of 
the  act  and  is,  therefore,  prohibited.  The 
agency  notes  that,  at  any  future  time,  a 
notification  may  be  submitted  to  the 
agency  that  bases  such  a  claim  on  a 
statement  that  meets  the  requirements  of 
section  403(r)(3)(C)  of  the  act.  If  there  is 
no  authoritative  statement  that  may 
serve  as  a  basis  for  such  a  claim,  an 
interested  person  may  petition  the 
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agency  under  section  403(r)(4)  of  the  act 
and  21  CFR  101.70  to  authorize  a  health 
claim  bv  regulation  under  section 
403(r)(3)(B)oftheact. 

rV.  Issuance  of  an  Interim  Final  Rule, 
Immediate  Effective  Date,  and 
Opportunity  for  Public  Comment 

For  the  reasons  described  in  this 
section.  FDA  is  issuing  this  rule  as  an 
interim  final  rule,  effective  immediately, 
with  an  opportunity  for  public 
comment.  New  section  403(r)(7)(B)  of 
the  act,  added  by  section  301  of 
FDAMA,  provides  that  FDA  "may  make 
proposed  regulations  issued  under 
[section  403(r]l  effective  upon 
publication  pending  consideration  of 
public  comment  and  publication  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *   *   *  to  enable  [FDA)  to  act 
promptly  to  ban  or  modify  a  claim" 
under  section  403(r)  of  the  act.  For 
purposes  of  judicial  review,  "(sjuch 
proposed  regulations  shall  be  deemed 
final  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  under  this  authority  as 
interim  final  rules  (H.  Conf.  Rept.  105- 
399,  at  98  (1997)). 

As  described  in  section  III  of  this 
document,  FDA  has  determined  that  the 
statements  submitted  in  support  of  the 
prospective  health  claim  do  not  meet 
the  requirements  for  authqfitative 
statements  in  section  403(r)(3)(C)  of  the 
act.  FDA  has  determined  that  it  is 
necessary  to  act  promptly  to  prohibit  the 
claim's  use  under  section  403(r)(3)(C)  of 
the  act,  and,  accordingly,  is  issuing  this 
interim  final  rule  to  ban  its  use  under 
section  403(r)(3)(C)  of  the  act. 

FDA  invites  public  comment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  comment  period.  Interested 
persons  may,  on  or  before  September  8, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
final  rule.  Comments  must  be  received 
by  that  date.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore. 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  fequity).  According  to 
Executive  Order  12866,  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  armual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

If  in  the  future  FDA  authorizes  health 
claims  relating  to  the  relationship 
between  B-complex  vitamins  (folic  acid, 
vitamin  Bs,  vitamin  B12),  lowering 
elevated  serum  homocysteine  levels, 
and  the  risk  in  adults  of  cardiovascular 
disease  after  finding  that  there  is 
significant  scientific  agreement  about 
these  relationships,  the  cost  to 
consumers  of  prohibiting  this  claim  at 
this  time  would  be  the  cost  of  having 
kept,  in  the  interim,  information  from 
appearing  in  food  labeling  that  would 
ultimately  be  shown  to  be  scientifically 
vahd,  truthful,  and  not  misleading.  At 
this  time,  the  t)enefit  to  consumers  of 
prohibiting  this  claim  is  that  a  claim 
that  has  not  been  shown  to  be 
scientifically  valid  will  not  appear  in 
food  labeling.  Accordingly,  consumers 
will  be  able  generally  to  have 
confidence  when  they  read  food 
labeling  that  any  diet/disease 
relationship  information  in  that  labeling 
has  been  showrn  to  be  scientifically 
valid. 

A  health  claim  relating  to  the 
relationship  between  B-complex 
vifamins  (folic  acid,  vitamin  Bt,  vitamin 
B12),  lowering  elevated  serum 
homocysteine  levels,  and  the  risk  in 
adults  of  cardiovascular  disease  has  not 
been  authorized  under  existing 
regulations.  The  prohibition  of  this 
claim  in  this  interim  final  rule  results  in 
no  regulatory  changes  for  firms,  and 


therefore  no  costs  to  firms  are 
attributable  to  this  interim  final  rule. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  relating  to  the 
relationship  between  B-complex 
vitamins  (folic  acid,  vitamin  Be,  vitamin 
Bi:),  lowering  elevated  serum 
homocysteine  levels,  and  the  risk  in 
adults  of  cardiovascular  disease  has  not 
been  authorized  under  existing 
regulations.  The  prohibition  of  this 
claim  in  this  interim  final  rule  results  in 
no  regulatory  changes  for  firms,  and 
therefore  this  rule  will  not  result  in  a 
significant  increase  in  costs  to  any  small 
entity.  Therefore,  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
agency  certifies  that  this  interim  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  million  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 

VII.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 

VIII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  deN-0423] 

Food  labeling:  Health  Claims;  Calcium 
Consumption  by  Adolescents  and 
Adults,  Bone  Density  and  The  Risk  of 
Fractures 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
interim  final  rule  to  prohibit  the  use  on 
foods  of  a  claim  relating  to  the 
relationship  between  calcium,  bone 
density,  and  the  risk  of  fractures.  This 
interim  final  rule  is  in  response  to  a 
notification  of  a  health  claim  submitted 
under  section  303  of  the  FDA 
ModemizaUon  Act  of  1997  (FDAMA). 
FDA  is  prohibiting  the  claim  because 
section  303  of  FDAMA  does  not  apply 
when  FDA  has  an  existing  regulation 
authorizing  a  health  claim  about  the 
relationship  between  the  nutrient  and 
the  disease  or  health-related  condition 
at  issue.  A  health  claim  concerning  the 
relationship  between  calcium  and 
osteoporosis  is  already  authorized.  As 
provided  for  in  section  301  of  FDAMA, 
this  rule  is  effective  immediately  upon 
publication. 

DATES:  The  interim  final  rule  is  effective 
June  22,  1998.  Submit  written 
comments  by  September  8,  1998. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4168. 
SUPPLEMENTARY  INFORMATION: 


I.  The  FDA  Modernization  Act  of  1997 

On  November  21, 1997,  the  President 
signed  FDAMA  into  law  (Pub.  L.  105- 
115),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
amended  section  403(r)(2)  and  (r)(3)  of 
the  act  by  adding  new  paragraphs 
(r){2)(G),  (r)(2){H),  (r)(3)(C),  and  (r)(3)(D) 
to  section  403  of  the  act  (21  U.S.C. 
343{r)(2)(G),  (r)(2)(H).  (r)(3)(C).  and 
(r)(3)(D),  respectively),  which  provide 
for  the  use  in  food  labeling  of  nutrient 
content  claims  and  health  claims, 
respectively,  based  on  authoritative 
statements.  FDAMA  requires  that  a 
notification  of  the  prospective  nutrient 
content  claim  or  the  prospective  health 
claim  be  submitted  to  FDA  at  least  120 
days  before  a  food  bearing  the  claim 
may  be  introduced  into  interstate 
commerce.  FDAMA  and  its 
requirements  are  discussed  in  more 
detail  in  a  companion  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register  (see  "Food  Labeling: 
Health  Claims;  Antioxidant  Vitamins  C 
and  E  and  the  Risk  in  Adults  of 
Atherosclerosis,  Coronary  Heart  Disease, 
Certain  Cancers,  and  Cataracts;" 
hereinafter  referred  to  as  "Health 
Claims;  Vitamins  C  and  E").  In 
particular,  aspects  of  the  requirements 
for  an  "authoritative  statement"  that  are 
relevant  to  this  rulemaking  and  FDA's 
review  process  for  notifications  are 
discussed  in  sections  I. A  and  I.B, 
respectively,  of  that  document. 

II.  The  Notification 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23,  1998,  the  agency 
received  a  notification  from  Weider 
Nutrition  International,  Inc.,  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  health  claims  (Ref.  1).  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  literature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
the  nine  claims  and  is  issuing  a  separate 
interim  final  rule  responding  to  each 
claim. 

This  interim  final  rule  addresses  the 
fourth  claim  in  the  notification.  The 
notification  included  five  statements 
that  the  petitioner  identified  as 
authoritative  statements  on  which  the 
following  claim  is  based:  "Calcium 
consumption  by  adolescents  and  adults 
increases  bone  density  and  may 
decrease  the  risk  of  fractures.  Sources  of 
calcium  include  dairy  products, 
broccoli,  spinach,  and  dietary 
supplements." 


As  discussed  in  greater  detail  in 
section  III  of  this  document,  FDA  has 
determined  that  the  claim  in  the  first 
sentence  addresses  the  same 
relationship  as  provided  for  by  an 
existing  authorized  health  claim, 
specifically  §  101.72  (21  CFR  101.72). 
"Health  claims:  calcium  and 
osteoporosis."  The  second  sentence, 
"Sources  of  calcium  include  dairy 
products,  broccoli,  spinach,  and  dietary 
supplements,"  is  not  a  health  claim. 
Given  that  the  notification  indicated 
that  it  was  intended  to  be  a  notification 
for  health  claims,  this  statement  was  not 
reviewed  by  FDA.  The  submitter  did  not 
separately  identify  this  statement  as  any 
particular  type  of  claim. 

Nonetheless,  as  a  point  of 
information,  the  agency  washes  to 
highlight  that  statements  that 
appropriately  constitute  nutrient 
content  claims  are  allowed  on  labels 
and  in  the  labeling  of  foods  and  dietary 
supplements.  Moreover,  statements  that 
constitute  dietary  guidance  are  also 
allowed  provided  the  information  is 
truthful  and  not  misleading  as  required 
by  sections  403(a)  and  201(n)  (21  U.S.C. 
321(n)  of  the  act.  These  aspects  of 
nutrient  content  claims  and  dietary 
guidance  are  discussed  in  more  detail  in 
"Health  Claims;  Vitamins  C  and  E," 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

III.  Basis  for  the  Action 

A.  Section  303  of  FDAMA  as  it  Relates 
to  Existing  Authorized  Health  Claims 

The  claim  at  issue  in  this  rulemaking 
raises  the  question  of  the  relationship  of 
the  notification  process  established  in 
section  403(r)(3)(C)  of  the  act  to  the 
health  claims  authorization  process 
provided  by  section  403(r)(4)  and 
(r)(3)(B).  In  particular,  when  FDA  has 
issued  a  regulation  under  section 
403(r)(3)(B)  of  the  act  that  authorizes 
claims  that  characterize  the  relationship 
of  a  nutrient  to  a  disease  or  health- 
related  condition,  may  the  notification 
process  of  section  403(r)(3)(C)  be  used  to 
make  a  health  claim  about  the  same 
relationship,  thereby  effectively 
modifying  the  claims  already  authorized 
by  regulation? 

Section  403(r)(3)(C)  of  the  act,  as 
added  by  section  303  of  FDAMA, 
provides  that  a  health  claim  "which  is 
not  authorized  by  the  Secretary  in  a 
regulation  promulgated  in  accordance 
with  [section  403(r)(3)(B)l,  shall  be 
authorized  and  may  be  made"  if  the 
requirements  of  section  403(r)(3)(C)  of 
the  act  are  met.  When  discussing  the 
effect  of  section  303  of  FDAMA,  the 
Senate  Report  states:  "Once  FDA 
regulations  governing  health  claims 
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concerning  a  particular  diet/ disease 
relationship  (e.g..  calcium  eind 
osteoporosis)  have  become  effective,  no 
claim  concerning  that  diet/disease 
relationship  based  on  the  statement  of 
an  authoritative  scientiHc  body  could  be 
made  unless  it  is  consistent  with  the 
FDA  regulation"  (S.  Kept.  105^3.  at  51 
(1997)).  Therefore,  when  a  claim  about 
the  relationship  between  a  nutrient  and 
a  disease  or  health-related  condition  is 
authorized  by  a  regulation  issued  under 
section  403(r)(3)(B)  of  the  act.  section 
403(r)(3)(C)  does  not  authorize  a  claim 
about  that  relationship  based  on  an 
authoritative  statement.  Accordingly, 
the  authoritative  statement  notification 
process  for  health  claims  under  section 
403(r)(3)(C)  of  the  act  does  not  apply 
when  there  is  an  existing  regulation 
issued  under  section  403(r)(3)(B)  of  the 
act  that  authorizes  claims  about  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition. 
However,  such  a  health  claim  can  be 
made  without  prior  notification 
provided  it  is  consistent  with  the 
existing  health  claim  regulation. 

Because  of  the  nature  of  the  health 
claim  regulations  issued  under  section 
403(r)(3)(B)  of  the  act.  a  health  claim 
that  is  "consistent  with"  such  a 
regulation,  whether  based  on  an 
authoritative  statement  or  not.  is 
authorized  by  the  regulation  itself  and 
may  be  used  on  an  appropriate  food  or 
dietary  supplement  without  prior 
notification  to  FDA.  Manufacturers  can 
make  health  claims  that  are  consistent 
with  an  existing  health  claim  regulation, 
and  use  of  health  claims  that  are 
inconsistent  with  an  existing  health 
claim  regulation  would  misbrand  the 
product. 

FDA's  health  claim  regulations 
specify:  (1)  The  relationship  between 
the  nutrient  and  the  disease  (e.g., 
calcium  and  osteoporosis);  (2)  the 
significance  of  the  nutrient  (e.g., 
calcium)  in  reducing  the  risk  of  the 
disease  (e.g.,  osteoporosis);  (3)  the 
requirements  of  the  health  claim  (i.e., 
information  that  must  be  included  in 
the  health  claim  and  information  that 
must  not  be  included  in  the  health 
claim);  (4)  the  nature  of  foods  that  are 
permitted  to  display  the  health  claim  on 
their  labels;  and  (5)  optional 
information  that  may  be  included  in  the 
health  claim.  The  regulations  specify 
the  elements  that  a  health  claim  must 
contain,  the  elements  that  it  may 
contain,  and  the  elements  that  it  may 
not  contain;  however,  they  do  not 
specify  the  exact  words  to  be  used  in  a 
claim.  Accordingly,  claims  with 
different  wording  may  be  consistent 
with  a  health  claim  regulation  provided 


they  meet  the  requirements  of  the 
regulation. 

For  example,  to  be  consistent  with  the 
currently  existing  regulations  relating  to 
calcium  intake  and  reduced  risk  of 
osteoporosis,  a  potential  health  claim 
must  meet  all  of  the  requirements  in 
§101.72.  If  a  potential  claim  meets  all 
of  the  requirements  in  §101.72  (i.e.,  it 
includes  all  required  information,  and  it 
does  not  include  prohibited 
information),  then  the  health  claim  is 
permitted  on  appropriate  foods  and 
dietary  supplements  as  specified  in 
§  101.72(c)(2)(ii),  and  prior  notiHcation 
about  the  health  claim  is  not  required  to 
use  it  on  an  appropriate  food  or  dietary 
supplement.  If  the  requirements  of 
§  101.72  are  not  met,  the  claim  would 
not  be  consistent  with  FDA's  regulations 
for  calcium  and  osteoporosis  health 
claims,  and  such  a  claim  would 
misbrand  any  food  or  dietary 
supplement  on  which  it  appears. 

Accordingly,  section  303  of  FDAMA 
does  not  provide  for  modification  of  an 
existing  health  claim  regulation  through 
submission  imder  section  403(r)(3)(C)  of 
the  act  of  a  notification  for  a  health 
claim  based  on  an  authoritative 
statement  by  a  scientific  body.  A  party 
interested  in  amending  an  existing 
regulation  may  instead  submit  a 
citizen's  petition  in  accordance  with  the 
provisions  in  21  CFR  10.30. 

B.  The  Prospective  Health  Claim  is  a 
Calcium-Osteoporosis  Health  Claim 
that  is  Not  Authorized  under  Section 
403(r)(3)(C)  of  the  Act  and  is  Not 
Consistent  with  the  Existing  Calcium- 
Osteoporosis  Health  Claim  Authorized 
by  §101.72 

The  first  sentence  in  the  prospective 
health  claim  as  submitted  in  the  subject 
notification,  "Calcium  consumption  by 
adolescents  and  adults  increases  bone 
density  and  may  decrease  the  risk  of 
fractures,"  is  a  health  claim  relating  to 
calcium  intake  and  the  bone  disease, 
osteoporosis.  The  reference  to  the  risk  of 
fractures  may  relate  to  a  number  of  bone 
diseases,  but  a  review  of  the  five 
statements  identified  in  the  notification 
as  "authoritative  statements"  clarifies 
that  the  claim  refers  to  the  bone  disease 
known  as  osteoporosis.  As  specified  in 
§  101.72.  the  authorized  health  claim  for 
calcium  intake  and  the  risk  of 
osteoporosis  is  based  on  the  importance 
of  reducing  fractures  in  older  persons 
due  to  osteoporosis  and  on  the 
importance  of  peak  bone  mass  during 
critical  developmental  stages,  notably 
adolescence. 

Statement  1  in  the  notification 
includes  three  sentences,  the  first  of 
which  reads:  "Although  the  precise 
relationship  of  dietary  calcium  to 


osteoporosis  has  not  been  elucidated,  it 
appears  that  higher  intakes  of  dietary 
calcium  could  increase  peak  bone  mass 
during  adolescence  and  delay  the  onset 
of  bone  fractures  later  in  life."  The  other 
two  sentences  state:  "Inadequate  dietary 
calcium  consumption  in  the  first  three 
to  four  decades  of  life  may  be  associated 
with  increased  risk  of  osteoporosis  in 
later  life,"  and  "(ejvidence  shows  that 
chronically  low  calcium  intake 
especially  during  adolescence  and  early 
adulthood,  may  compromise 
development  of  peak  bone  mass."  These 
three  sentences  are  excerpted  from  the 
Summary  and  Recommendations 
section  of  the  1988  Surgeon  General's 
Report  on  Nutrition  and  Health.  The 
Summary  and  Recommendations 
section  of  the  report  in  which  these 
sentences  appear  makes  no  mention  of 
any  other  type  of  bone  disease  except 
osteoporosis.  Moreover,  FDA  notes  that 
it  included  the  recommendations  from 
the  report  in  its  own  deliberations  in 
authorizing  the  health  claim  related  to 
the  relationship  between  calcium  and 
osteoporosis. 

Statement  2  is  from  a  Department  of 
Health  and  Human  Services's  press 
release  from  1997,  and  states: 
"[Sjecretary  Shalala  noted  that  there  is 
a  'window  of  opportunity'  during 
adolescence  to  increase  bone  density 
through  calcium  intake.  Bones  grow  and 
incorporate  calcium  most  rapidly  during 
the  teen  years,  and  establish 
approximately  90%  of  adult  mass  by  age 
17."  The  press  release  describes  an 
educational  program  developed  by  a 
coalition  of  government,  private  sector, 
and  medical  groups.  As  stated  in  the 
press  release,  the  education  program  "is 
designed  to  help  prevent  the  next 
generation  from  suffering  the 
devastating  consequences  of 
osteoporosis  by  reaching  teens  with  the 
message  of  the  importance  of  consuming 
calcium  during  the  teen  years."  The 
context  of  this  statement  therefore 
makes  it  clear  that  the  statement  is 
about  reducing  the  risk  for  osteoporosis. 

Statement  3  is  from  a  1997  press 
release  from  the  National  Academy  of 
Sciences,  and  states:  "Calcium 
recommendations  were  set  at  levels 
associated  with  maximum  retention  of 
body  calcium,  since  bones  that  are 
calcium  rich  are  known  to  be  less 
susceptible  to  fractures."  FDA  notes  that 
the  sentence  that  follows  this  statement 
reads:  "In  addition  to  calcium 
consumption,  other  factors  that  are 
thought  to  affect  bone  retention  of 
calcium  and  risk  of  osteoporosis  include 
high  rates  of  growth  in  children  during 
specific  periods,  hormonal  status, 
exercise,  genetics,  and  other  diet 
components."  The  context  of  this 
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statement  therefore  makes  it  clear  that 
the  statement  is  about  risk  of  fractures 
due  to  osteoporosis. 

Statement  4  is  from  a  1997  press 
release  from  one  of  the  institutes  of  the 
National  Institutes  of  Health,  and  states: 
"Supplements  of  calcium  and  vitamin  D 
can  significantly  reduce  bone  loss  and 
the  risk  of  fractures  in  older  people, 
according  to  a  new  report  from 
scientists  at  Tufts  University."  This 
statement  is  the  first  sentence  of  the 
press  release.  The  second  sentence 
reads:  "The  research,  the  first  to  show 
these  supplements  can  help  older  men 
fight  osteoporosis,  also  demonstrates 
that  the  benefits  of  these  low-cost  and 
easily-available  supplements  can  be 
maintained  over  several  years."  The 
context  of  this  statement,  therefore, 
makes  it  clear  that  the  statement  is 
about  risk  of  fractures  due  to 
osteoporosis. 

Statement  5  is  from  a  1991  FDA 
Consumer  article,  and  states:  "Both 
women  and  men  need  enough  calcium 
to  build  peak  (maximum)  bone  mass 
during  their  early  years  of  life.  Low 
calcium  intake  appears  to  be  one 
important  factor  in  the  development  of 
osteoporosis."  This  statement  is  also 
clearly  about  osteoporosis. 

Statements  1  and  5  explicitly  refer  to 
osteoporosis.  Statements  2,  3,  and  4  are 
adjacent  to  sentences  that  explicitly 
refer  to  osteoporosis,  or,  given  their 
context,  are  about  osteoporosis.  Given 
that  these  statements  are  about 
osteoporosis,  the  agency  concludes  that 
this  claim  characterizes  the  relationship 
of  calcium  to  osteoporosis. 

Claims  characterizing  the  relationship 
of  calcium  to  osteoporosis  are 
authorized  under  §  101.72,  which  was 
issued  under  section  403(r)(3)(B)  of  the 
act.  As  discussed  in  section  III. A  of  this 
document,  the  prospective  claim  may  be 
used  only  if  it  is  consistent  with  the 
provisions  of  §  101.72.  in  which  case  it 
can  be  made  on  the  label  or  labeling  of 
appropriate  foods  and  dietary 
supplements. 

Tne  prospective  health  claim,  as 
stated,  is  not  consistent  with,  and  is 
therefore  not  authorized  under, 
§  101.72.  FDA  reviewed  the  prospective 
health  claim  that  was  submitted  with 
this  notification — "Calcium 
consumption  by  adolescents  and  adults 
increases  bone  density  and  may 
decrease  the  risk  of  fractures" — and 
determined  that  at  least  one  key  element 
required  by  §  101.72  is  not  included  in 
the  claim.  The  submitted  claim 
mischaracterizes  the  mechanism  by 
which  calcium  consumption  reduces 
the  risk  of  osteoporosis.  Although 
calcium  consumption  increases  bone 
density  in  adolescents  and  young 


adults,  in  older  adults  it  instead  reduces 
bone  loss  (see  §  101.72(a)).  In  addition, 
the  term  "risk  of  fractures"  is 
synonymous  with  neither  osteoperosis 
nor  fractures  related  to  osteoperosis. 
Accordingly,  the  claim  is  not  authorized 
by  §101.72. 

In  summary,  FDA  is  issuing  this 
interim  fmal  rule  to  prohibit  use  under 
section  403(r)(3)(C)  of  the  act  of  the 
claim,  "Calcium  consumption  by 
adolescents  and  adults  increases  bone 
density  and  may  decrease  the  risk  of 
fractures,"  because  it  addresses  the 
same  nutrient-disease  relationship 
provided  for  in  an  existing  health  claim 
regulation  (§  101.72).  and  so  its  use 
cannot  be  authorized  under  section 
403(r)(3)(C)  of  the  act.  The  claim  may  be 
used  if  it  is  consistent  with  §  101.72.  the 
regulation  that  authorizes  use  of  a 
calcium-osteoporosis  health  claim,  yet 
the  agency  finds  that  the  claim  is  not 
consistent  with  §  101.72.  Use  of  the 
prospective  claim  in  the  labeling  of  a 
product  would,  accordingly,  misbrand 
the  product. 

rV.  Issuance  of  an  Interim  Final  Rule, 
Immediate  Effective  Date,  and 
Opportunity  for  Public  Conunent 

For  the  reasons  described  in  this 
section,  FDA  is  issuing  this  rule  as  an 
interim  final  rule,  effective  immediately, 
with  an  opportunity  for  public 
comment.  New  section  403(r)(7)(B)  of 
the  act,  added  by  section  301  of 
FDAMA.  provides  that  FDA  "may  make 

f)roposed  regulations  issued  under 
section  403(r)l  effective  upon 
publication  pending  consideration  of 
public  comment  and  publication  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *   *   *  to  enable  [FDA]  to  act 
promptly  to  ban  or  modify  a  claim" 
under  section  403(r)  of  the  act.  For 
purposes  of  judicial  review,  "(sjuch 
proposed  regulations  shall  be  deemed 
final  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  under  this  authority  as 
interim  final  rules  (H.  Conf.  Rept.  105- 
399.  at  98  (1997)). 

As  described  in  Section  III  of  this 
document,  FDA  has  determined  that  the 
prospective  health  claim  that  is  the 
subject  of  this  notification  is  a  health 
claim  about  the  relationship  between 
calcium  and  osteoporosis.  Because 
health  claims  about  the  relationship 
between  calcium  and  osteoporosis  are 
already  authorized  by  regulation  issued 
under  section  403(r)(3)(B)  of  the  act. 
FDA  has  determined  that  the 
prospective  health  claim  is  not  subject 
to  the  authoritative  statement  procedure 
provided  by  section  403(r)(3)(C).  FDA 
has  determined  that  it  is  necessary  to  act 


promptly  to  prohibit  the  claim's  use 
under  section  403(r)(3)(C)  of  the  act, 
and,  accordingly,  is  issuing  this  interim 
final  rule  to  ban  its  use  under  section 
403(r)(3)(C). 

FDA  invites  public  comment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  rule 
based  on  comments  made  during  the 
comment  period.  Interested  persons 
may,  on  or  before  September  8. 1998, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  interim  final 
rule.  Comments  must  be  received  by 
that  date.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Economic  Impacts 


A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  According  to 
Executive  Order  12866.  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

A  health  claim  relating  to  the 
association  between  calcium  and 
osteoporosis  is  authorized  under 
existing  regulations.  Accordingly,  firms 
can  make  a  claim  about  calcium  and 
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osteoporosis  provided  that  the  food  is 
eligible  for  the  claim  and  the  claim  is 
consistent  with  the  current  regulations. 
The  prospective  claim  relating  to  the 
relationship  between  calcium  and  bone 
disease,  speciRcally,  increased  bone 
density  and  the  risk  of  fractures,  is  not 
consistent  with  the  existing  claim,  and 
would  misbrand  any  food  on  which  it 
is  used.  Because  firms  can  highlight  the 
relationship  between  calcium  and 
osteoporosis,  that  this  prospective  claim 
would  misbrand  foods  does  not  create 
any  lost  opportxmities  for  firms. 
Therefore,  this  interim  final  rule  results 
in  neither  costs  nor  benefits. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibihty  Act  (5  U.S.C.  601-612) 
requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  relating  to  the 
relationship  between  calcium  and 
osteoporosis  is  authorized  under 
existing  regulations.  This  interim  final 
rule  results  in  no  regulatory  changes  for 
firms,  and  therefore,  this  interim  final 
rule  will  not  result  in  a  significant 
increase  in  costs  to  any  small  entity. 
Therefore,  this  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
601-612),  the  agency  certifies  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104—4).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  the  UMRA  because  it  does  not  impose 
a  mandate  that  results  in  an  expenditure 
of  $100  million  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 

VII.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 

VIII.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Notification  to  Donna  E  Shalala,  DHHS. 
from  Jonathan  W.  Emord  et  al.,  Emord  ft 
Associates,  P.C,  Counsel  for  Weider 
Nutrition  International,  Inc.,  February  23, 
1998. 

Dated:  June  16.  1998. 
William  B.  SchulU, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  98-16457  Filed  6-19-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
pocket  No.  9SN-0424] 

Food  labeling:  Health  Claims; 
Chromium  and  the  Risk  in  Adults  of 
Hyperglycemia  and  ttie  Effects  of 
Glucose  Intolerance 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  final  rule  to  prohibit  the  use  on 
foods  of  a  claim  relating  to  the 
relationship  between  chromium  and  the 
risk  in  adults  of  hyperglycemia  and  the 
effects  of  glucose  intolerance.  This 
interim  final  rule  is  in  response  to  a 
notification  of  a  health  claim  submitted 
under  section  303  of  the  FDA 
Modernization  Act  of  1997  (FDAMA). 
FDA  has  reviewed  statements  that  the 
petitioner  submitted  in  that  notification, 
and,  in  conformity  with  the 
requirements  of  FDAMA,  the  agency  is 
prohibiting  the  claim  because  the 
statements  submitted  as  the  basis  of  the 
claim  are  not  "authoritative  statements" 
of  a  scientific  body,  as  required  by 
FDAMA;  therefore,  section  303  of 
FDAMA  does  not  authorize  use  of  this 
claim.  As  provided  for  in  section  301  of 
FDAMA.  this  rule  is  effective 
immediately  upon  publication. 
DATES:  The  interim  final  rule  is  effective 
Jime  22, 1998;  comments  by  September 
8,  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204. 
202-205-4168. 
SUPPLEMENTARY  INFORMATION: 

I.  The  FDA  Modernization  Act  of  1997 

On  November  21,  1997,  the  President 
signed  FDAMA  into  law  (Pub.  L.  105- 
115),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
amended  section  403(r){2)  and  (r)(3)  of 
the  act  by  adding  new  paragraphs 
(r)(2)(G).  (r)(2)(H).  (r)(3)(C).  and  (r)(3)(D) 
to  section  403  of  the  act  (21  U.S.C. 
343(r)(2)(G).  (r)(2)(H).  (r)(3)(C),  and 
(r)(3)(D)),  which  provide  for  the  use  in 
food  labeling  of  nutrient  content  claims 
and  health  claims,  respectively,  based 
on  authoritative  statements.  FDAMA 
requires  that  a  notification  of  the 
prospective  nutrient  content  claim  or 
the  prospective  health  claim  be 
submitted  to  FDA  at  least  120  days 
before  a  food  bearing  the  claim  may  be 
introduced  into  interstate  commerce. 
FDAMA  and  its  requirements  are 
discussed  in  more  detail  in  a  companion 
doctiment  in  this  issue  of  the  Federal 
Register  (see  "Food  Labeling:  Health 
Claims;  Antioxidant  Vitamins  C  and  E 
and  the  Risk  in  Adults  of 
Atherosclerosis,  Coronary  Heart  Disease, 
Certain  Cancers,  and  Cataracts;" 
hereinafter  referred  to  as  "Health 
Claims:  Vitamins  C  and  E").  In 
particular,  aspects  of  the  requirements 
for  an  "authoritative  statement"  that  are 
relevant  to  this  rulemaking  and  FDA's 
review  process  for  notifications  are 
discussed  in  sections  I. A  and  I.B. 
respectively,  of  that  document. 

n.  The  Notification 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23,  1998,  the  agency 
received  a  notification  from  Weider 
Nutrition  International,  Inc.,  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  health  claims  (Ref.  1).  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  literature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
the  nine  claims  and  is  issuing  a  separate 
Interim  final  rule  responding  to  each 
claim. 

This  interim  final  rule  addresses  the 
fifth  claim  in  the  notification.  The 
notification  included  three  statements 


UMI 


Federal  Register / Vol.  63,  No.  119 /Monday.  June  22.  1998 /Rules  and  Regulations 34105 


that  the  petitioner  identified  as 
authoritative  statements  on  which  the 
following  claim  is  based:  "In  adults, 
chromium  may  reduce  the  risk  of 
hyperglycemia  and  the  effects  of  glucose 
intolerance.  Sources  of  chromium 
include  whole  grains,  brewer's  yeast, 
cheese,  and  dietary  supplements." 

The  first  sentence  of  tnis  claim  will  be 
discussed  in  greater  detail  in  section  m 
of  this  document.  The  agency  notes  that 
this  claim  describes  the  relationship 
between  chromiimi  and  two  diseases  or 
health-related  conditions,  and  thus 
reflects  two  prospective  health  claims. 
The  second  sentence,  "Sources  of 
chromium  include  whole  grains, 
brewer's  yeast,  cheese,  and  dietary 
supplements,"  is  not  a  health  claim. 
Given  that  the  notification  indicated 
that  it  was  intended  to  be  a  notification 
for  health  claims,  this  statement  was  not 
reviewed  by  FDA.  The  submitter  did  not 
separately  identify  this  statement  as  any 
particular  type  of  claim. 

Nonetheless,  as  a  point  of 
information,  the  agency  wishes  to 
highlight  that  statements  that 
appropriately  constitute  nutrient 
content  claims  are  allowed  on  labels 
and  in  the  labeling  of  foods  and  dietary 
supplements.  Moreover,  statements  that 
constitute  dietary  guidance  are  also 
allowed  provided  the  information  is 
truthful  and  not  misleading  as  required 
by  section  403(a)  and  201(n)  (21  U.S.C. 
321  (n))  of  the  act.  These  aspects  of 
nutrient  content  claims  and  dietary 
guidance  are  discussed  in  more  detail  in 
"Health  Claims;  Vitamins  C  and  E," 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

m.  Basis  for  the  Action 

FDA  has  reviewed  the  notification 
submitted  in  support  of  the  prospective 
claim:  "In  adults,  chromium  may  reduce 
the  risk  of  hyperglycemia  and  the  effects 
of  glucose  intolerance."  The  agency  has 
determined  that  none  of  the  three 
statements  submitted  as  the  basis  for 
this  claim  meets  the  requirements  in 
section  403(r)(3)(C)  of  the  act  to  be  an 
"authoritative  statement."  Because  the 
prospective  claim  is  not  based  on  an 
authoritative  statement,  it  is  not 
appropriate  for  the  claim  to  appear  on 
food  labels  and  labeUng.  Consequently, 
FDA  is  issuing  this  interim  final  rule  to 
prohibit  the  use  of  this  claim.  A 
discussion  of  the  basis  for  the  agency's 
action  on  the  notification  follows. 

First,  FDA  determined  that  the 
components  required  by  section 
403(r)(3)(C)  of  the  act  were  present  in 
the  notification  submitted  to  support 
this  claim.  Second,  FDA  determined 
that,  as  a  threshold  matter,  each  of  the 
three  statements  cited  in  support  of  the 


claim  may  be  attributable  either  to  an 
appropriate  Federal  scientific  body  or  to 
an  employee  or  employees  of  such  a 

body- 

Tne  notification  in  support  of  the 
claim  that  is  the  subject  of  this 
document  cites:  (1)  Two  statements 
from  quarterly  reports  from  the  U.S. 
Department  of  Agricultiue's  (USDA) 
Agricultural  Research  Service  (ARS) 
from  electronic  versions  provided  on 
the  Internet;  and  (2)  one  statement  from 
a  report  issued  by  the  U.S.  Surgeon 
General.  Thus,  the  statements  in  the 
notification  are  attributable  to  USDA's 
ARS  or  to  the  Surgeon  General.  FDA 
believes  that  USDA/ ARS  and  the 
Surgeon  General,  who  is  housed  within 
the  U.S.  Department  of  Health  and 
Human  Services  (DHHS),  are  scientific 
bodies  of  the  U.S.  Government  with 
official  responsibility  for  public  health 
protection  or  research  directly  relating 
to  human  nutrition  for  the  purposes  of 
section  403(r)(2)(G)  and  (r)(3)(C)  of  the 
act.  Accordingly,  the  statements 
provided  in  the  notification  in  support 
of  the  claim  may  be  attributable  to 
appropriate  Federal  scientific  bodies  or 
to  their  employees. 

Finally,  however,  none  of  the  three 
statements  discussed  in  sections  III. A 
through  C  of  this  document  was  found 
to  be  an  authoritative  statement. 

A.  Statement  1 

Statement  1  reads:  "Chromium 
supplements — in  two  different 
formulations — lowered  blood  pressure 
in  rats  bred  to  spontaneously  develop 
hypertension  •  •  •  the  supplements, 
chromium  picolinate  and  chromium 
nicotinate,  also  reduced  the  formation  of 
damaging  free  radicals  in  the  animals' 
tissues,  indicating  that  chromium  can 
act  as  an  antioxidant  *   •   •  chromium 
is  essential  for  insulin  to  operate 
efficiently  and  has  been  shown  to 
reduce  diabetic  symptoms  and  restore 
glucose  tolerance  in  studies  of  humans 
and  animals."  The  notification 
identified  Statement  1  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  Human  Nutrition  (quarterly 
reports  of  selected  research  projects,  3d 
quarter  1997)  issued  by  USDA's  ARS 
and  provided  on  the  Internet  ("http:// 
www.ars.usda.gov/is/qtr/q397/ 
hn397.htm"  accessed  on  11/26/97). 
Human  Nutrition  is  a  periodic 
compilation  of  brief  (one  paragraph) 
descriptions  of  ongoing  research  being 
conducted  within  the  various  ARS 
facihties.  The  subject  statement 
(submitted  to  the  agency  as  a  hardcopy 
reprint  from  the  Internet)  appears  in  a 
description  of  research  entitled: 


"Chromium  supplements — in  two 
different  formulations — lowered  blood 
pressure  in  rats  bred  to  spontaneously 
develop  hypertension."  The  paragraph, 
which  describes  the  nature  and  outcome 
of  one  ARS  study  and  which  refers  to 
previous  studies,  is  attributed  to 
Richard  A.  Anderson  of  the  Beltsville 
Human  Nutrition  Research  Center, 
Beltsville.  MD. 

The  agency  notes  that  the  statement 
focuses  first  on  hypertension  in  rats, 
then  on  the  formation  of  bee  radicals  in 
rats.  The  third  component  of  the 
statement  suggests  that  chromium  has 
an  effect  in  reducing  diabetic  symptoms 
and  restoration  of  glucose  tolerance  in 
humans  as  well  as  animals. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  imder  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deUberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  2).  USDA  explained  that 
the  ARS  Quarterly  Reports  describe 
progress  on  individual  projects  without 
a  deliberative  review  of  all  relevant 
scientific  evidence.  Therefore,  FDA  has 
concluded  that  the  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C)  of  the  act  because  it  is  not 
based  on  a  deliberative  review  of  the 
scientific  evidence,  as  described  in 
section  I.A.3  of  "Health  Claims; 
Vitamins  C  and  E."  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

B.  Statement  2 

Statement  2  reads:  "In  a  20-week  ARS 
study,  rats  that  daily  consumed  more 
than  2,000  times  the  estimated  safe  limit 
of  chromium  for  people  showed  no  sign 
of  toxicity*   *   *  [the  findings)  bring 
into  question  the  relevance  of  a  study 
done  2  years  ago  •  •  •  that  reported 
DNA  damage." 

The  notification  identified  Statement 
2  as  an  "authoritative  statement"  for 
purposes  of  making  the  claim  that  is  the 
subject  of  this  rulemaking.  The 
statement  is  found  in  Human  Nutrition 
(quarterly  reports  of  selected  research 
projects,  3d  quarter  1997)  (see 
discussion  of  statement  1  in  section 
in.A  of  this  document),  which  is  issued 
by  USDA's  ARS  and  provided  on  the 
Internet  ("http://www.ars.usda.gov/is/ 
qtr/q397/hn397.htm"  accessed  on  11/ 
26/97)  in  a  description  of  research 
entitled:  "There's  good  news  for  people 
concerned  about  the  safety  of  taking 
chromium  supplements."  The 
paragraph  describes  the  nature  and 
outcome  of  one  ARS  study  on  rats  and 
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is  attributed  to  Richard  A.  Anderson  of 
the  Beltsville  Human  Nutrition  Research 
Center. 

FDA  concludes  that  the  statement 
focuses  on  levels  of  intake  considered 
safe  in  rats  and  does  not  identify  a 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition  in 
humans,  as  described  in  section  I.A.I  of 
"Health  Claims;  Vitamins  C  and  E," 
which  is  published  elsewhere  in  this      ~- 
issue  of  the  Federal  Register.  Thus,  this 
statement  is  not  an  "authoritative 
statement"  under  section  403(r)(3)(C)  of 
the  act  because  it  is  not  about  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition. 

C.  Statement  3 

Statement  3  reads:  "Scientists  must 
often  draw  inferences  about  the 
relationships  between  dietary  factors 
and  disease  from  animal  studies  or 
human  metabolic  and  population 
studies  that  approach  issues  indirectly." 
The  notification  identified  Statement  3 
as  an  "authoritative  statement"  for 
purposes  of  making  the  claim  that  is  the 
subject  of  this  rulemaking.  The 
statement  is  found  in  a  discussion  on 
the  nature  of  scientific  evidence 
contained  in  "The  Surgeon  General's 
Report  on  Nutrition  and  Health — 
Summary  and  Recommendations"  that 
was  published  by  the  Pubhc  Health 
Service  (PHS)  of  DHHS  (1988). 

FDA  concludes  that  the  statement 
focuses  on  a  general  principle  of 
scientific  inference  and  is  not  about  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition. 
Thus,  this  statement  is  not  an 
"authoritative  statement"  under  section 
403(r)(3)(C)oftheact. 

In  simunary,  FDA  has  concluded  that 
the  notification  does  not  include  any 
authoritative  statement  published  by  a 
scientific  body  as  required  by  section 
403(r)(3)(C)  of  the  act.  Accordingly,  the 
subject  claim  relating  to  the  relationship 
between  chromium  and  the  risk  in 
adults  of  hyperglycemia  and  the  effects 
of  glucose  intolerance  is  not  authorized 
under  section  403(r)(3)(C)  of  the  act  and 
is,  therefore,  prohibited.  The  agency 
notes  that,  at  any  future  time,  a 
notification  may  be  submitted  to  the 
agency  that  bases  such  a  claim  or  claims 
on  a  statement  that  meets  the 
requirements  of  section  403(r)(3)(C)  of 
the  act.  If  there  is  no  authoritative 
statement  that  may  serve  as  a  basis  for 
such  claims,  an  interested  person  may 
petition  the  agency  imder  section 
403(r)(4)  of  the  act  and  21  CFR  10.70  to 
authorize  a  health  claim  or  claims  by 
regulation  under  section  403(r)(3){B)  of 
the  act. 


IV.  Issuance  of  an  Interim  Final  Rule, 
Immediate  Effective  Date,  and 
Opportunity  for  Public  Comment 

For  the  reasons  described  in  this 
section,  FDA  is  issuing  this  rule  as  an 
interim  final  rule,  effective  immediately, 
with  an  opportunity  for  public 
conunent.  New  section  403(r)(7)(B)  of 
the  act,  added  by  section  301  of 
FDAMA,  provides  that  FDA  "may  make 
proposed  regulations  issued  under 
[section  403(r)l  effective  upon 
publication  pending  consideration  of 
public  comment  and  publication  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *  •  *  to  enable  [FDA)  to  act 
promptly  to  ban  or  modify  a  claim" 
under  section  403(r)  of  the  act.  For 
purposes  of  judicial  review,  "(sjuch 
proposed  regulations  shall  be  deemed 
final  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  under  this  authority  as 
interim  final  rules  (H.  Conf.  Rept.  105- 
399,  at  98  (1997)). 

As  described  in  section  IH  of  this 
document.  FDA  has  determined  that  the 
statements  submitted  in  support  of  the 
prospective  health  claim  do  not  meet 
the  requirements  for  authoritative 
statements  in  section  403(r)(3)(C)  of  the 
act.  FDA  has  determined  that  it  is 
necessary  to  act  promptly  to  prohibit  the 
claim's  use  under  section  403(r)(3)(C)  of 
the  act,  and  accordingly,  is  issuing  this 
interim  final  rule  to  ban  its  use  under 
section  403(r)(3)(C). 

FDA  invites  public  comment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  conunent  period.  Interested 
persons  may,  on  or  before  September  8, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
final  rule.  Comments  must  be  received 
by  that  date.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


VI.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubhc  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  According  to 
Executive  Order  12866,  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

If  in  the  future  FDA  authorizes  health 
claims  relating  to  the  relationship 
between  chromium  and  the  risk  in 
adults  of  hyperglycemia  and  the  effects 
of  glucose  intolerance  after  finding  that 
there  is  significant  scientific  agreement 
about  these  relationships,  the  cost  to 
consumers  of  prohibiting  this  claim  at 
this  time  would  be  the  cost  of  having 
kept,  in  the  interim,  information  from 
appearing  in  food  labeling  that  would 
ultimately  be  shown  to  be  scientifically 
vaUd.  truthful,  and  not  misleading.  At 
this  time,  the  benefit  to  consumers  of 
prohibiting  this  claim  is  that  a  claim 
that  has  not  been  shown  to  be 
scientifically  valid  will  not  appear  in 
food  labeling.  Accordingly,  consumers 
will  be  able  genertlly  to  have 
confidence  When  they  read  food 
labeling  that  any  diet/ disease 
relationship  information  in  that  labeUng 
has  been  shown  to  be  scientifically 
valid. 

A  health  claim  related  to  the 
association  between  chromium  and  the 
risk  in  adults  of  hyperglycemia  and  the 
effects  of  glucose  intolerance  has  not 
been  authorized  under  existing 
regulations.  The  prohibition  of  this 
claim  in  this  interim  final  rule  results  in 
no  regulatory  changes  for  firms,  and 
therefore  no  costs  to  firms  are 
attributable  to  this  interim  final  nUe. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Regulatory 
FlexibiUty  Act.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
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requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  relating  to  the 
relationship  between  chromium  and  the 
risk  in  adults  of  hyperglycemia  and  the 
effects  of  glucose  intolerance  has  not 
been  authorized  under  existing 
regulations.  The  prohibition  of  this 
claim  in  this  interim  final  rule  results  in 
no  regulatory  changes  for  firms,  and 
therefore  this  rule  will  not  result  in  a 
significant  increase  in  costs  to  any  small 
entity.  Therefore,  this  interim  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  agency  certifies  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim"  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  million  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 

Vn.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 

VIII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Nutrition  International,  Inc.,  February  23, 
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Dated:  June  16,  1998. 
WUliam  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  98-16458  Filed  6-19-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Doctet  No.  ttN-041«] 

Food  Labeling:  Health  Claims;  Omega- 
3  Fatty  Acids  and  tha  Risk  in  Adults  of 
Cardiovascular  Disaasa 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

.ACnON:  Interim  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  final  rule  to  prohibit  the  use  on 
foods  of  a  claim  relating  to  the 
relationship  between  omega-3  fatty 
acids  and  the  risk  in  adults  of 
cardiovasodar  disease.  This  interim 
final  rule  is  in  response  to  a  notification 
of  a  health  claim  submitted  under 
section  303  of  the  FDA  Modernization 
Act  of  1997  (FDAMA).  FDA  has 
reviewed  statements  that  the  petitioner 
submitted  in  that  notification,  and,  in 
conformity  with  the  requirements  of 
FDAMA,  the  agency  is  prohibiting  the 
claim  because  the  statements  submitted 
as  the  basis  of  the  claim  are  not 
"authoritative  statements"  of  a  scientific 
body,  as  required  by  FDAMA;  therefore, 
section  303  of  FDAMA  does  not 
authorize  use  of  this  claim.  As  provided 
for  in  section  301  of  FDAMA,  this 
interim  final  rule  is  effective 
immediately  upon  publication. 
DATES:  The  interim  final  rule  is  effective 
June  22, 1998;  comments  by  September 
8,  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4168. 
SUPPLEMENTARY  INFORMATION: 

I.  The  FDA  Modernization  Act  of  1997 

Chi  November  21,  1997,  the  President 
signed  FDAMA  into  law  (Pub.  L  105- 
115),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 


amended  section  403(r)(2)  and  (r)(3)  of 
the  act  (21  U.S.C.  343(r)(2)  and  (r)(3))  by 
adding  new  paragraphs  (r)(2)(G), 
(r)(2)(H),  (r)(3)(C),  and  (r)(3)(D)  to 
section  403  of  the  act  (21  U.S.C. 
343(r)(2)(G),  (r)(2)(H),  (r){3)(C).  and 
(r)(3)(D),  respectively),  which  provide 
for  the  use  in  food  labeling  of  nutrient 
content  claims  and  health  claims, 
respectively,  based  on  authoritative 
statements.  FDAMA  requires  that  a 
notification  of  the  prospective  nutrient 
content  claim  or  the  prospective  health 
claim  be  submitted  to  FDA  at  least  120 
days  before  a  food  bearing  the  claim 
may  be  introduced  into  interstate 
commerce.  FDAMA  and  its 
requirements  are  discussed  in  more 
detail  in  "Food  Labeling:  Health  Claims; 
Antioxidant  Vitamins  C  and  E  and  the 
Risk  in  Adults  of  Atherosclerosis, 
Coronary  Heart  Disease,  Certain 
Cancers,  and  Cataracts,"  hereinafter 
referred  to  as  "Health  Claims;  Vitamms 
C  and  E",  which  is  published  elsewhere 
in  this  issue  of  the  Federal  Register.  In 
particular,  aspects  of  the  requirements 
for  an  "authoritative  statement"  that  are 
relevant  to  this  rulemaking  and  FDA's 
review  process  for  notifications  are 
discussed  in  sections  LA  and  I.B, 
resjjectively,  of  that  document. 

n.  The  Notification 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23,  1998,  the  agency 
received  a  notification  from  Weider 
Nutrition  International,  Inc.,  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  health  claims  (Ref.  1).  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  literature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
the  nine  claims  and  is  issuing  a  separate 
interim  final  rule  responding  to  each 
claim. 

This  interim  final  rule  addresses  the 
sixth  claim  in  the  notification.  The 
notification  included  two  statements 
that  the  petitioner  identified  as 
authoritative  statements  on  which  the 
following  claim  is  based:  "In  adults, 
Omega-3  Fatty  Acids  may  reduce  the 
risk  of  cardiovascular  disease.  Sources 
of  Omega-3  Fatty  Acids  include  fish, 
seafood,  flaxseed,  soybeans,  and  dietary 
supplements." 

The  first  sentence  of  this  claim  will  be 
discussed  in  greater  detail  in  section  III 
of  this  document.  The  second  sentence, 
"Sources  of  Omega-3  Fatty  Acids 
include  fish,  seafood,  flaxseed, 
soybeans,  and  dietary  supplements,"  is 
not  a  health  claim.  Given  that  the 
notification  indicated  that  it  was 
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intended  to  be  a  notification  for  health 
claims,  this  statement  was  not  reviewed 
by  FDA.  The  submitter  did  not 
separately  identify  this  statement  as  any 
particular  type  of  claim. 

Nonetheless,  as  a  point  of 
information,  the  agency  wishes  to 
highlight  that  statements  that 
appropriately  constitute  nutrient 
content  claims  are  allowed  on  labels 
and  in  the  labeling  of  foods  and  dietary 
supplements.  Moreover,  statements  that 
constitute  dietary  guidance  are  also 
allowed  provided  the  information  is 
truthful  and  not  misleading  as  required 
by  sections  403(a)  and  201  (n)  (21  U.S.C. 
321  (n))  of  the  act.  These  aspects  of 
nutrient  content  claims  and  dietary 
gviidance  are  discussed  in  more  detail  in 
"Health  Claims;  Vitamins  C  and  E," 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

m.  Basis  for  the  Action 

FDA  has  reviewed  the  notification 
submitted  in  support  of  the  prospective 
claim:  "In  adults,  Omega-3  Fatty  Acids 
may  reduce  the  risk  of  cardiovascular 
disease."  The  agency  has  determined 
that  neither  of  the  two  statements 
submitted  as  the  basis  for  this  claim 
meets  the  requirements  in  section 
403(r)(3)(C)  of  the  act  to  be  an 
"authoritative  statement."  Because  the 
prospective  claim  is  not  based  on  an 
authoritative  statement,  it  is  not 
appropriate  for  the  claim  to  appear  on 
food  labels  and  labeUng.  Consequently, 
FDA  is  issuing  this  interim  final  rule  to 
prohibit  the  use  of  this  claim.  A 
discussion  of  the  basis  for  the  agency's 
action  on  the  notification  follows. 

First,  FDA  determined  that  the 
components  required  by  section 
403(r)(3)(C)  of  the  act  were  present  in 
the  notification  submitted  to  support 
this  claim.  Second,  FDA  determined 
that,  as  a  threshold  matter,  each  of  the 
two  statements  cited  in  support  of  the 
claim  may  be  attributable  either  to  an 
appropriate  Federal  scientific  body  or  to 
an  employee  or  employees  of  such  a 
body. 

The  notification  in  support  of  the 
claim  that  is  the  subject  of  this 
docimient  cites  statements  from:  (1)  A 
report  on  nutrition  monitoring  prepared 
for  the  Department  of  Health  and 
Human  Services  (DHHS)  and  the  U.S. 
Department  of  Agricultiire  (USDA);  and 
(2)  a  USDA's  Agriculture  Research 
Service  (ARS)  press  release  provided  on 
the  Internet.  Thus,  one  statement  in  the 
notification  is  attributable  to  USDA  and 
DHHS  and  is  intended  for  use  by 
Federal  agencies  including  the  National 
Institutes  of  Health  (NIH),  the  Centers 
for  Disease  Control  and  Prevention 
(CDC),  and  USD  A/ ARS.  The  second 


statement  is  attributable  to  USDA/ ARS. 
NIH  and  CDC  are  highlighted  in  the 
statute  as  scientific  bodies.  FDA 
beheves  that  USDA/ ARS  is  also  a 
scientific  body  of  the  U.S.  Government 
with  official  responsibility  for  public 
health  protection  or  research  directly 
relating  to  human  nutrition  for  the 
purposes  of  section  403(r)(2)(G)  and 
(r)(3)(C)  of  the  act.  Accordingly,  the 
statements  provided  in  the  notification 
in  support  of  the  claim  may  be 
attributable  to  appropriate  Federal 
scientific  bodies  or  to  their  employees. 
Finally,  however,  neither  of  the  two 
statements  discussed  in  section  m.A 
and  m.B  of  this  dociunent  was  foimd  to 
be  an  authoritative  statement. 

A.  Statement  1 

StaMment  1  reads:  "Intake  of 
particular  polyimsaturated  fats,  the 
omega-3  fatty  acids,  may  offer  some 
protection  against  the  development  of 
clinical  manifestations  of 
atherosclerosis  by  decreasing  platelet 
aggregation  and  clotting  activity  and 
preventing  arterial  thrombosis."  The 
notification  identified  statement  1  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  a  discussion  on  coronary  heart 
disease  that  is  contained  in  "Nutrition 
Monitoring  in  the  United  States — An 
Update  Report  on  Nutrition  Monitoring" 
that  was  prepared  for  USDA  and  the 
Public  Health  Service  of  DHHS  by  the 
Life  Sciences  Research  Office  (LSRO)  of 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  (DHHS 
Publication  No.  (PHS)  89-1255, 
September  1989,  71).  The  notification 
provided  a  photocopy  of  selected  pages 
from  the  report. 

The  wording  and  context  of  the 
statement  indicates  that  arterial 
thrombosis  as  affected  by  omega'3  fatty 
acids  is  a  preliminary,  albeit  promising, 
relationship,  and  does  not  yet  constitute 
an  established  relationship  between 
omega-3  fatty  acids  and  heart  disease. 
As  such,  the  statement  appears  to 
indicate  that  the  scientific  evidence 
about  the  relationship  is  preliminary  or 
inconclusive  as  described  in  section 
I.A.3  of  "Health  Claims;  Vitamins  C  and 
E,"  which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

The  agency  notes  that  the  report  was 
prepared  under  a  DHHS  contract  by 
LSRO/FASEB,  an  organization  that  is 
neither  a  Federal  Government  agency 
nor  affiliated  with  the  National 
Academy  of  Sciences.  Contractual 
activities  involved  in  the  preparation  of 
the  report  were  overseen  by  several 
Federal  agencies  that  participate  in  the 
National  Nutrition  Monitoring  System 


(NNMS).  The  report  provides  an 
independent  expert  panel's  review  of 
the  dietary  and  nutritional  status  of  the 
U.S.  population,  as  well  as  the  factors 
that  determine  status,  based  on 
information  available  through  the 
NNMS;  the  report  is  an  advisory 
docuiment  for  the  Government  agencies. 
A  disclaimer  that  appears  on  the  inside 
front  cover  of  the  report,  which  was  not 
included  in  the  notification,  states  that, 
although  the  report  was  printed  and 
distributed  as  part  of  a  series  of  reports 
from  the  NNMS,  "the  interpretations 
contained  in  this  report  do  not 
necessarily  express  the  views  or  policies 
of  the  U.S.  Government  and  its 
constituent  agencies"  (Ref.  2). 
Additionally,  as  noted  in  the  foreword 
of  the  report  (page  vii),  representatives 
of  participating  Federal  Government 
agencies  "reviewed  final  drafts  of  the 
report  for  technical  acciu^cy  and 
satisfaction  of  the  scope  of  work"  (Ref. 
2). 

Given  this  disclaimer  and  the 
statement  from  the  foreword,  the 
component  of  the  submitter's 
notification  that  provided  "a  concise 
description  of  the  basis  upon  which  [the 
submitter)  relied  for  determining  that 
the  requirements  of  [403(r){3)(C)(i)]  have 
been  satisfied"  (as  required  by 
403(r)(3)(C)(ii)(I)  of  the  act)  needed  to 
address  why  this  statement  was  in  fact 
an  authoritative  statement.  It  did  not. 
The  disclaimer  indicates  that  Federal 
Government  agencies  cannot  be 
considered  to  have  "published"  the 
report  in  the  sense  that  it  represents 
official  policy  of  the  agencies,  as 
discussed  in  section  I.A.2  of  "Health 
Claims;  Vitamins  C  and  E,"  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  foreword  of  the 
report  indicates  that  it  may  involve  a 
deliberative  review  of  the  scientific 
evidence  about  the  dietary  and 
nutritional  status  of  the  U.S.  population, 
but  that  it  does  not  involve  a 
deliberative  review  of  the  scientific 
evidence  about  diet/ disease 
relationships.  Further,  the  foreword 
indicates  that  the  Federal  agencies  did 
not  themselves  conduct  a  deliberative 
review  of  the  scientific  evidence 
necessary  for  the  statements  in  the 
report  to  be  "authoritative  statements," 
as  described  in  section  I.A.3  of  "Health 
Claims;  Vitamins  C  and  E,"  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  but  rather  only  a 
review  for  technical  accuracy  of  a  final 
draft  of  the  report  itself. 

FDA  concludes  that  the  statement  is 
not  an  "authoritative  statement" 
because  it  indicates  that  the  scientific 
evidence  is  preliminary  or  inconclusive, 
that  it  does  not  reflect  the  official  policy 


UMI 


Federal  Register /Vol.  63,  No.  119 /Monday.  June  22.  1998 /Rules  and  Regulations 


34109 


of  an  appropriate  scientific  body,  and 
that  no  appropriate  scientific  body  has 
conducted  a  deliberative  review  of  the 
scientific  evidence. 

B.  Statement  2 

Statement  2  reads:  "In  new  soybean 
oil  varieties  developed  by  the  USDA's 
Agriculture  Research  Service  palmitic 
acid  is  replaced  with  oleic  acid,  which 
has  some  health  benefits.  In  addition, 
omega-3  and  omega-6  fatty  acids,  which 
can  actually  lower  cholesterol  levels,  are 
at  7  and  60  percent  respectively — 
essentially  the  some  as  regular 
soybeans."  The  notification  identified 
statement  2  as  an  "authoritative 
statement"  for  purposes  of  making  the 
claim  that  is  the  subject  of  this 
rulemaking.  The  statement  is  contained 
in  a  press  release  from  USDA's  ARS, 
dated  November  26,  1996,  entitled: 
"New  Soybeans  Halve  Satiu^ted  Fat, 
Keep  Nutrition,"  which  was  provided 
on  the  Internet  ("http:// 
www.ars.usda.gov/is/pr/ 
soyfatll96.htm"  accessed  on  12/4/97). 
The  press  release  (submitted  to  the 
agency  as  a  hardcopy  reprint  from  the 
Internet)  is  attributed  to  Jill  Lee  of  ARS 
and  suggests  that  Joseph  W.  Burton 
(USDA/ARS,  Raleigh,  NC)  or  James  R. 
Wilcox  (USDA/ARS,  West  Lafayette.  IN) 
be  contacted  for  details.  It  is 
approximately  two  standard  printed 
pages  in  length  and  the  subject  sentence 
is  one  of  several  sentences  that 
summarize  the  nutritional  differences 
between  two  new  varieties  of  soybeans 
compared  with  regular  soybeans. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  3).  USDA  explained  that 
informational  pieces  such  as  press 
releases  describe  progress  on  individual 
projects  without  a  deliberative  review  of 
all  relevant  scientific  evidence. 
Therefore,  FDA  has  concluded  that  the 
statement  is  not  an  "authoritative 
statement"  under  section  403(r)(3)(C)  of 
the  act  because  it  is  not  based  on  a 
deliberative  review  of  the  scientific 
evidence. 

In  simimary,  FDA  has  concluded  that 
the  notification  does  not  include 
authoritative  statements  published  by 
any  scientific  body  as  required  by 
section  403(r)(3){C)  of  the  act. 
Accordingly,  the  subject  claim  relating 
to  the  relationship  between  omega-3 
fatty  acids  and  the  risk  in  adults  of 
cardiovascular  disease  is  not  authorized 


under  section  403(r)(3)(C)  of  the  act  and 
is,  therefore,  prohibited.  The  agency 
notes  that,  at  any  future  time,  a 
notification  may  be  submitted  to  the 
agency  that  bases  such  a  claim  on  a 
statement  that  meets  the  requirements  of 
section  403(r)(3)(C)  of  the  act.  If  there  is 
no  authoritative  statement  that  may 
serve  as  a  basis  for  such  a  claim,  an 
interested  person  may  petition  the 
agency  under  section  403(r)(4)  of  the  act 
and  21  CFR  10.70  to  authorize  a  health 
claim  by  regulation  under  section 
403(r)(3)(B). 

IV.  Issuance  of  an  Interim  Final  Rule, 
Immediate  Effective  Date,  and 
Opportunity  for  Public  Comment 

For  the  reasons  described  in  this 
section,  FDA  is  issuing  this  rule  as  an 
interim  final  rule,  effective  immediately, 
with  an  opportunity  for  public 
comment.  New  section  403(r)(7)(B)  of 
the  act,  added  by  section  301  of 
FDAMA,  provides  that  FDA  "may  make 
proposed  regulations  issued  under 
(section  403(r)]  effective  upon 
publication  pending  consideration  of 
public  comment  and  pubUcation  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *   *   *  to  enable  [FDA]  to  act 
promptly  to  ban  or  modify  a  claim" 
imder  section  403(r)  of  the  act.  For 
purposes  of  judicial  review,  "[s]uch 
proposed  regulations  shall  be  deemed 
final  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  under  this  authority  as 
interim  final  rules  (H.  Conf.  Rept.  No. 
105-399,  at  98  (1997)). 

As  described  in  section  III  of  this 
document,  FDA  has  determined  that  the 
statements  submitted  in  support  of  the 
prospective  health  claim  do  not  meet 
the  requirements  for  authoritative 
statements  in  section  403(r)(3)(C)  of  the 
act.  FDA  has  determined  that  it  is 
necessary  to  act  promptly  to  prohibit  the 
claim's  use  imder  section  403(r)(3)(C)  of 
the  act,  and  accordingly,  is  issuing  this 
interim  final  rule  to  ban  its  use  under 
section  403(r)(C). 

FDA  invites  public  comment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  comment  period.  Interested 
persons  may,  on  or  before  September  8, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
final  rule.  Comments  must  be  received 
by  that  date.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 


comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  According  to 
Executive  Order  12866,  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

If  in  ^e  future  FDA  authorizes  health 
claims  relating  to  the  relationship 
between  omega-3  fatty  acids  and  the  risk 
in  adults  of  cardiovascular  disease  after 
finding  that  there  is  significant  scientific 
agreement  about  these  relationships,  the 
cost  to  consumers  of  prohibiting  this 
claim  at  this  time  would  be  the  cost  of 
having  kept,  in  the  interim,  information 
from  appearing  in  food  labeling  that 
would  ultimately  be  shown  to  be 
scientifically  valid,  truthful,  and  not 
misleading.  At  this  time,  the  benefit  to 
consumers  of  prohibiting  this  claim  is 
that  a  claim  that  has  not  been  shown  to 
be  scientifically  valid  will  not  appear  in 
food  labeling.  Accordingly,  consumers 
will  be  able  generally  to  have 
confidence  when  they  read  food 
labeling  that  any  diet/ disease 
relationship  information  in  that  labeling 
has  been  shown  to  be  scientifically 
valid. 

A  health  claim  relating  to  the 
relationship  between  omega-3  fatty 
acids  and  the  risk  in  adults  of 


34110  Federal  Register / Vol.  63,  No.  119/Monday,  June  22,  1998/Rules  and  Regulations 


cardiovascular  disease  has  not  been 
authorized  under  existing  regulations. 
The  prohibition  of  this  claim  in  this 
interim  final  rule  results  in  no 
regulatory  changes  for  firms,  and 
therefore  no  costs  to  firms  are 
attributable  to  this  interim  final  rule. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibifity  Act.  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  relating  to  the 
relationship  between  omega-3  fatty 
acids  and  the  risk  in  adults  of 
cardiovascular  disease  has  not  been 
authorized  under  existing  regulations. 
The  prohibition  of  this  claim  in  this 
interim  final  rule  results  in  no 
regulatory  changes  for  firms,  and 
therefore  this  rule  will  not  result  in  a 
significant  increase  in  costs  to  any  small 
entity.  Therefore,  this  interim  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  agency  certifies  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-^).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  million  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 

Vn.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 

Vin.  References 
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Dated:  June  16, 1998. 
WUliam  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  98-16459  Filed  &-l»-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
Pocltet  No.  98N-0422] 

Food  Labeling:  Health  Claims;  Garlic, 
Reduction  of  Serum  Cholesterol,  and 
ttie  Risk  of  Cardiovascular  Disease  In 
Adults 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  final  rule. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  final  rule  to  prohibit  the  use  on 
foods  of  a  claim  relating  to  the 
relationship  between  garlic,  decreased 
serum  cholesterol,  and  the  risk  in  adults 
of  cardiovascular  disease.  This  interim 
final  rule  is  in  response  to  a  notification 
of  a  health  claim  submitted  under 
section  303  of  the  FDA  Modernization 
Act  of  1997  (FDAMA).  FDA  has 
reviewed  the  statement  that  the 
petitioner  submitted  in  that  notification, 
and,  in  conformity  with  the 
requirements  of  FT)AMA,  the  agency  is 
prohibiting  the  claim  because  the 
statement  submitted  as  the  basis  of  the 
claim  is  not  an  "authoritative 
statement"  of  a  scientific  body,  as 
required  by  FDAMA;  therefore,  section 
303  of  FDAMA  does  not  authorize  use 
of  this  claim.  As  provided  for  in  section 
301  of  FDAMA,  this  rule  is  effective 
immediately  upon  publication. 
DATES:  The  interim  final  rule  is  effective 
June  22, 1998;  conunents  by  September 
8,  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4168. 
SUPPLEMENTARY  INFORMATION: 

L  The  FDA  Modernization  Act  of  1997 

On  November  21, 1997^  the  President 
signed  FDAMA  into  law  (Pub.  L  105- 
115),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
amended  section  403(r)(2)  and  (r)(3)  of 
the  act  by  adding  new  paragraphs 
(r)(2)(G),  (r)(2)(H),  (r)(3)(C),  and  (r)(3)(D) 
to  section  403  of  the  act  (21  U.S.C. 
343(r)(2)(G),  (r)(2)(H),  (r)(3)(C).  and 
(r)(3)(D),  respectively),  which  provide 
for  the  use  in  food  labeling  of  nutrient 
content  claims  and  health  claims, 
respectively,  based  on  authoritative    • 
statements.  FDAMA  requires  that  a 
notification  of  the  prospective  nutrient 
content  claim  or  the  prosp>ective  health 
claim  be  submitted  to  FDA  at  least  120 
days  before  a  food  bearing  the  claim 
may  be  introduced  into  interstate 
commerce.  FDAMA  and  its 
requirements  are  discussed  in  more 
detail  in  a  companion  document  in  this 
issue  of  the  Federal  Register  (see  "Food 
LabeUng:  Health  Claims;  Antioxidant 
Vitamins  C  and  E  and  the  Risk  in  Adults 
of  Atherosclerosis,  Coronary  Heart 
Disease,  Certain  Cancers,  and 
Cataracts;"  hereinafter  referred  to  as 
"Health  Claims;  Vitamins  C  and  E").  In 
particular,  aspects  of  the  requirements 
for  an  "authoritative  statement"  that  are 
relevant  to  this  rulemaking  and  FDA's 
review  process  for  notifications  are 
discussed  in  sections  I.A  and  LB, 
respectively,  of  that  document. 

n.  The  Notification 

Section  403(r)(2)(G)  and  (r){3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23, 1998,  the  agency 
received  a  notification  from  Weider 
Nutrition  International,  Inc.,  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  health  claims  (Ref.  1).  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  literature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
the  nine  claims,  and  is  issuing  a 
separate  interim  final  rule  responding  to 
each  claim. 

This  interim  final  rule  addresses  the 
seventh  claim  in  the  notification.  The 
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notification  included  one  statement  that 
the  petitioner  identiHed  as  an 
authoritative  statement  on  which  the 
following  claim  is  based:  "In  adults, 
garlic  may  reduce  serum  cholesterol  and 
the  risk  of  cardiovascular  disease."  This 
claim  will  be  discussed  in  greater  detail 
in  section  III  of  this  document. 

in.  Basis  for  the  Action 

FDA  has  reviewed  the  notification 
submitted  in  support  of  the  prospective 
claim:  "In  adults,  garlic  may  reduce 
serum  cholesterol  and  the  risk  of 
cardiovascular  disease."  The  agency  has 
determined  that  the  one  statement 
submitted  as  a  basis  for  this  claim  does 
not  meet  the  requirements  in  section 
403(r)(3)(C)  of  the  act  to  be  an 
"authoritative  statement."  Because  the 
prospective  claim  is  not  based  on  an 
authoritative  statement,  it  is  not 
appropriate  for  the  claim  to  appear  on 
food  labels  and  labeUng.  Consequently, 
FDA  is  issuing  this  interim  final  rule  to 
prohibit  the  use  of  this  claim.  A 
discussion  of  the  basis  for  the  agency's 
action  on  the  notification  follows. 

First,  FDA  determined  that  the 
components  required  by  section 
403(r)(3)(C)  of  the  act  were  present  in 
the  notification  submitted  to  support 
this  claim.  Second,  FDA  determined 
that,  as  a  threshold  matter,  the  statement 
cited  in  support  of  the  claim  may  be 
attributable  either  to  an  appropriate 
Federal  scientific  body  or  to  an 
employee  or  employees  of  such  a  body. 

The  notification  in  support  of  the 
claim  that  is  the  subject  of  this 
document  cites  a  statement  from  a  U.S. 
Department  of  Agriculture  (USDA)  press 
release  provided  on  the  Internet  that 
refers  to  USDA's  Agricultural  Research 
Service  (ARS)  for  further  information. 
Thus,  the  statement  in  the  notification 
is  attributable  to  USDA's  ARS.  FDA 
believes  that  USDA/ ARS  is  a  scientific 
body  of  the  U.S.  Government  with 
official  responsibility  for  public  health 
protection  or  research  directly  relating 
to  human  nutrition  for  the  purposes  of 
section  403(r)(2)(G)  and  (r)(3)(C). 
Accordingly,  the  statement  provided  in 
the  notification  in  support  of  the  claim 
may  be  attributable  to  an  appropriate 
Federal  scientific  body  or  to  its 
employees. 

Finally,  however,  the  statement 
discussed  in  this  section  of  this 
document  was  not  found  to  be  an 
authoritative  statement. 

Statement 

The  statement  reads:  "Garlic  is  well- 
knowm  for  its  medicinal  benefits: 
Lowering  blood  cholesterol,  fighting  off 
infections  and  boosting  the  immune 
system."  The  notification  identified  the 


statement  as  an  "authoritative 
statement"  for  purposes  of  making  the 
claim  that  is  the  subject  of  this 
rulemaking.  The  statement  is  contained 
in  a  press  release  from  USDA,  dated 
February  7, 1995,  entitled:  "Nation's 
First  Garlic  from  True  Seed  Produced  by 
USDA  Scientist"  (Release  No.  0102.95). 
which  was  provided  on  the  Internet 
("http://www.usda.gov/news/releases/ 
1995/02/0102"  accessed  on  12/16/97). 
The  press  release  (submitted  to  the 
agency  as  a  hardcopy  reprint  from  the 
Internet)  is  attributed  to  Linda  Cooke 
and  Maria  Bynum  (affiliation  xmknown), 
but  refers  editors  to  PhiUp  W.  Simon  at 
ARS  for  details.  The  press  release 
simimarizes  the  development  of  the  first 
garlic  seeds  and  is  approximately  two 
standard  printed  pages  in  length.  The 
subject  sentence  is  included  in  a 
description  of  garUc  and  its  uses. 

The  agency  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question  (Ref.  2).  USDA  explained  that 
informational  pieces  such  as  press 
releases  describe  progress  on  individual 
projects  without  a  deliberative  review  of 
all  relevant  scientific  evidence. 
Therefore,  FDA  has  concluded  that  the 
statement  is  not  an  "authoritative 
statement"  under  section  403(r)(3)(C)  of 
the  act  because  it  is  not  based  on  a 
deliberative  review  of  the  scientific 
evidence,  as  discussed  in  section  I.A.3 
of  "Health  Claims;  Vitamins  C  and  E," 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

In  summary,  FDA  has  concluded  that 
the  notification  does  not  include  any 
authoritative  statement  published  by  a 
scientific  body  as  required  by  section 
403(r)(3)(C)  of  the  act.  Accordingly,  the 
subject  claim  relating  to  the  relationship 
between  garlic,  decreased  serum 
cholesterol,  and  the  risk  in  adults  of 
cardiovascular  disease  is  not  authorized 
imder  section  403(r)(3)(C)  of  the  act  and 
is,  therefore,  prohibited.  The  agency 
notes  that,  at  any  future  time,  a 
notification  may  be  submitted  to  the 
agency  that  bases  such  a  claim  on  a 
statement  that  meets  the  requirements  of 
section  403(r)(3)(C)  of  the  act.  If  there  is 
no  authoritative  statement  that  may 
serve  as  a  basis  for  such  a  claim,  an 
interested  person  may  petition  the 
agency  under  section  403(r)(4)  of  the  act 
and  21  CFR  101.70  to  authorize  a  health 
claim  by  regulation  under  section 
403(r)(3)(B)oftheact. 


IV.  Issuance  of  an  Interim  Final  Rule, 
Immediate  Effective  Date,  and 
Opportunity  for  Public  Comment 

For  the  reasons  described  in  this 
section  of  the  dociunent,  FDA  is  issuing 
this  rule  as  an  interim  final  rule, 
effective  immediately,  with  an 
opportunity  for  public  comment.  New 
section  403(r)(7)(B)  of  the  act.  added  by 
section  301  of  FDAMA,  provides  that 
FDA  "may  make  proposed  regulations 
issued  imder  [section  403(r)]  effective 
upon  publication  pending  consideration 
of  public  comment  and  pubUcation  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *   *   *  to  enable  [FDA]  to  act 
promptly  to  ban  or  modify  a  claim" 
under  section  403  (r)  of  the  act.  For 
purposes  of  judicial  review,  "[sjuch 
proposed  regulations  shall  be  deemed 
final  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  under  this  authority  as 
interim  final  rules  (H.  Conf.  Kept.  105- 
399,  at  98  (1997)). 

As  described  in  section  III  of  this 
dociunent,  FDA  has  determined  that  the 
statement  submitted  in  support  of  the 
prospective  health  claim  does  not  meet 
the  requirements  for  an  authoritative 
statement  in  section  403(r)(3)(C)  of  the 
act.  FDA  has  determined  that  it  is 
necessary  to  act  promptly  to  prohibit  the 
claim's  use  imder  section  403(r)(3)(C)  of 
the  act,  and  accordingly,  is  issuing  this 
interim  final  rule  to  ban  its  use  under 
section  403(r)(3)(C). 

FDA  invites  public  comment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  comment  period.  Interested 
persons  may,  on  or  before  September  8, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
final  rule.  Comments  must  be  received 
by  that  date.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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VI.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  According  to 
Executive  Order  12866,  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

If  in  the  future  FDA  authorizes  health 
claims  relating  to  the  relationship 
between  garlic,  decreased  serum 
cholesterol,  and  the  risk  in  adults  of 
cardiovascular  disease  after  finding  that 
there  is  significant  scientific  agreement 
about  these  relationships,  the  cost  to 
consumers  of  prohibiting  this  claim  at 
this  time  would  be  the  cost  of  having 
kept,  in  the  interim,  information  from 
appearing  in  food  labeling  that  would 
ultimately  be  shown  to  be  scientifically 
valid,  truthful,  and  not  misleading.  At 
this  time,  the  benefit  to  consumers  of 
prohibiting  this  claim  is  that  a  claim 
that  has  not  been  shown  to  be 
scientifically  vaUd  will  not  appear  in 
food  labeling.  Accordingly,  consumers 
will  be  able  generally  to  hftve 
confidence  when  they  read  food 
labeling  that  any  diet/disease 
relationship  information  in  that  labeling 
has  been  shown  to  be  scientifically 
valid. 

A  health  claim  relating  to  the 
relationship  between  garlic,  decreased 
serum  cholesterol,  and  the  risk  in  adults 
of  cardiovascular  disease  has  not  been 
authorized  under  existing  regulations. 
The  prohibition  of  this  claim  in  this 
interim  final  rule  results  in  no 
regulatory  changes  for  firms,  and 
therefore  no  costs  to  firms  are 
attributable  to  this  interim  final  rtile. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  r\Ue  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 


requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  relating  to  the 
relationship  between  garlic,  decreased 
senmi  cholesterol,  and  the  risk  in  adults 
of  cardiovascular  disease  has  not  been 
authorized  under  existing  regulations. 
The  prohibition  of  this  claim  in  this 
interim  final  rule  results  in  no 
regulatory  changes  for  firms,  and 
therefore  this  rule  will  not  result  in  a 
significant  increase  in  costs  to  any  small 
entity.  Therefore,  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
agency  certifies  that  this  interim  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim  final  rtile  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  million  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 

Vn.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501- 
3520)  is  not  required. 

Vni.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Notification  to  Donna  E.  Shalala,  DHHS, 
from  Jonathan  W.  Emord  et  al.,  Emord  & 
Associates,  P.C,  Counsel  for  Weider 
Nutrition  International,  Ina,  February  23. 
1998. 

2.  Letter  to  Christine  Lewis,  CFSAN,  FDA, 
from  Eileen  Kennedy,  USDA,  May  7, 1998. 


Dated:  June  16, 1998. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  98-16460  Filed  6-19-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  98N-0421] 

Food  Labeling:  Health  Claims;  Zinc 
and  ttie  Body's  Ability  to  Rght 
Infection  and  Heal  Wounds  in  Adults 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  final  nile  to  prohibit  the  use  on 
foods  of  a  claim  relating  to  the 
relationship  between  zinc  and  the 
body's  ability  to  fight  infection  and  heal 
wounds  in  adults.  This  rule  is  in 
response  to  a  notification  of  a  health 
claim  submitted  under  section  303  of 
the  FDA  Modernization  Act  of  1997 
(FDAMA).  FDA  luis  reviewed  statements 
that  the  petitioner  submitted  in  that 
notification,  and,  in  conformity  with  the 
requirements  of  FDAMA,  the  agency  is 
prohibiting  the  claim  because  the 
statements  submitted  as  the  basis  of  the 
claim  are  not  "authoritative  statements" 
of  a  scientific  body,  as  required  by 
FDAMA;  therefore,  section  303  of 
FDAMA  does  not  authorize  use  of  this 
claim.  As  provided  for  in  section  301  of 
FDAMA,  this  rule  is  effective 
immediately  upon  publication. 
DATES;  The  interim  final  rule  is  effective 
June  22,  1998;  comments  by  September 
8.  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  ].  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-4168. 
SUPPLEMENTARY  INFORMATION: 

I.  The  FDA  Modernization  Act  of  1997 

On  November  21, 1997,  the  President 
signed  FDAMA  into  law  (Pub.  L  105- 
115),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
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amended  section  403(r)(2)  and  (r](3)  of 
the  act  by  adding  new  paragraphs 
(r)(2)(G),  (r)(2)(H).  (r)(3)(C).  and  (rK3)(D) 
to  section  403  of  the  act  (21  U.S.C. 
343(r)(2)(G).  (r)(2)(H).  (r)(3)(C).  and 
(r)(3)(D),  respectively),  which  provide 
for  the  use  in  food  labeling  of  nutrient 
content  claims  and  health  claims, 
respectively,  based  on  authoritative 
statements.  FDAMA  requires  that  a 
notification  of  the  prospective  nutrient 
content  claim  or  the  prospective  health 
claim  be  submitted  to  FDA  at  least  120 
days  before  a  food  bearing  the  claim 
may  be  introduced  into  interstate 
conunerce.  FDAMA  and  its 
requirements  are  discussed  in  more 
detail  in  a  companion  dociunent 
published  elsewhere  in  this  issue  of  the 
Federal  Register  (see  "Food  Labeling: 
Health  Claims;  Antioxidant  Vitamins  C 
and  E  and  the  Risk  in  Adults  of 
Atherosclerosis,  Coronary  Heart  Disease, 
Certain  Cancers,  and  Cataracts;" 
hereinafter  referred  to  as  "Health 
Claims;  Vitamins  C  and  E").  In 
particular,  aspects  of  the  requirements 
for  an  "authoritative  statement"  that  are 
relevant  to  this  rulemaking  and  FDA's 
review  process  for  notifications  are 
discussed  in  sections  I.A  and  LB, 
respyectively,  of  that  document. 

n.  The  Notification 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23,  1998,  the  agency 
received  a  notification  from  Weider 
Nutrition  International,  Inc.,  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  health  claims  (Ref.  1].  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  Uterature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
the  nine  claims  and  is  issuing  a  separate 
interim  final  rule  responding  to  each 
claim. 

This  interim  final  rule  addresses  the 
eighth  claim  in  the  notification.  The 
notification  included  two  statements 
that  the  petitioner  identified  as 
authoritative  statements  on  which  the 
following  claim  is  based:  "In  adults, 
zinc  may  increase  the  body's  abiUty  to 
fight  infection  and  heal  wounds. 
Sources  of  zinc  include  whole  grains, 
fish,  seafood,  meat,  poultry,  eggs, 
legumes,  and  dietary  supplements." 

The  first  sentence  of  tnis  claim  will  be 
discussed  in  greater  detail  in  section  III 
of  this  dociunent.  The  agency  notes  that 
this  claim  describes  the  relationship 
between  zinc  and  two  diseases  and, 
thus,  in  point  of  fact,  reflects  two 
prospective  health  claims.  The  second 
sentence,  "Sources  of  zinc  include 


whole  grains,  fish,  seafood,  meat, 
poultry,  eggs,  legumes,  and  dietary 
supplements,"  is  not  a  health  claim. 
Given  that  the  notification  indicated 
that  it  was  intended  to  be  a  notification 
for  health  claims,  this  statement  was  not 
reviewed  by  FDA.  The  submitter  did  not 
separately  identify  this  statement  as  any 
particular  type  of  claim. 

Nonetheless,  as  a  point  of 
information,  the  agency  wishes  to 
highlight  that  statements  that 
appropriately  constitute  nutrient 
content  claims  are  allowed  on  labels 
and  in  the  labeling  of  foods  and  dietary 
supplements.  Moreover,  statements  that 
constitute  dietary  guidance  are  also 
allowed  provided  the  information  is 
truthful  and  not  misleading  as  required 
by  sections  403(a)  and  201  (n)  of  the  act 
(21  U.S.C.  321(n)).  These  aspects  of 
nutrient  content  claims  and  dietary 
guidance  are  discussed  in  more  detail  in 
"Health  Claims;  Vitamins  C  and  E," 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

ni.  Basis  for  the  Action 

FDA  has  reviewed  the  notification 
submitted  in  support  of  the  prospective 
claim:  "In  adults,  zinc  may  increase  the 
body's  abiUty  to  fight  infection  and  heal 
wounds."  The  agency  has  determined 
that  neither  of  the  two  statements 
submitted  as  the  basis  for  this  claim 
meets  the  requirements  in  section 
403(r)(3)(C)  of  the  act  to  be  an 
"authoritative  statement."  Because  the 
prospective  claim  is  not  based  on 
authoritative  statements,  it  is  not 
appropriate  for  the  claim  to  appear  on 
food  labels  and  labeling.  Consequently, 
FDA  is  issuing  this  interim  final  rule  to 
prohibit  the  use  of  this  claim.  A 
discussion  of  the  basis  for  the  agency's 
action  on  the  notification  follows. 

First,  FDA  determined  that  the 
components  required  by  section 
403(r)(3)(C)  of  the  act  were  present  in 
the  notification  submitted  to  support 
this  claim.  Second,  FDA  determined 
that,  as  a  threshold  matter,  the  two 
statements  cited  in  support  of  the  claim 
may  be  attributable  either  to  an 
appropriate  Federal  scientific  body  or  to 
an  employee  or  employees  of  such  a 
body. 

Tne  notification  in  support  of  the 
claim  that  is  the  subject  of  this 
dociiment  cites:  (1)  A  report  on 
nutrition  monitoring  prepared  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  the  U.S. 
Department  of  Agriculture  (USDA),  and 
(2)  an  electronic  version  provided  on 
the  Internet  of  a  quarterly  report  from 
USDA's  Agricultural  Research  Service 
(ARS).  Thus,  one  statement  in  the 
notification  is  attributable  to  USDA  and 


DHHS  and  is  intended  for  use  by 
Federal  agencies  including  the  National 
Institutes  of  Health  (NIH),  the  Centers 
for  Disease  Control  and  Prevention 
(CDC),  and  USD  A/ ARS.  The  second 
statement  is  attributable  to  USDA/ ARS. 
NIH  and  CDC  are  highlighted  in  the 
statute  as  scientific  bodies.  FDA 
beheves  that  USDA/ARS  is  also  a 
scientific  body  of  the  U.S.  Government 
with  official  responsibility  for  public 
health  protection  or  research  directly 
relating  to  human  nutrition  for  the 
purposes  of  section  403(r)(2)(G)  and 
(r)(3)(C)  of  the  act.  Accordingly,  the 
statements  provided  in  the  notification 
in  support  of  the  claim  may  be 
attributable  to  appropriate  Federal 
scientific  bodies  or  to  their  employees. 
Finally,  however,  neither  of  the  two 
statements  discussed  in  sections  m.A 
and  in.B  of  this  document  was  found  to 
be  an  authoritative  statement 

A.  Statement  1 

Statement  1  reads:  "Zinc  is  an 
essential  mineral  in  the  diet  and  is  a 
component  of  many  enzymes.  As  such, 
it  is  involved  in  many  metabolic 
processes  including  wound  healing, 
immune  function,  growth  and 
maintenance  of  tissues."  The 
notification  identified  Statement  1  as  an 
"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  IThe  statement  is 
found  in  a  discussion  on  minerals  that 
is  contained  in  "Nutrition  Monitoring  in 
the  United  States — An  Update  Rep>ort  on 
Nutrition  Monitoring"  that  was 
prepared  for  USDA  and  the  Public 
Health  Service  of  DHHS  by  the  Life 
Sciences  Research  Office  (LSRO)  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  (DHHS 
Publication  No.  (PHS)  89-1255, 
September  1989,  71).  The  notification 
provided  a  photocopy  of  selected  pages 
from  the  report. 

The  agency  notes  that  the  report  was 
prepared  under  a  DHHS  contract  by 
LSRO/FASEB,  an  organization  that  is 
neither  a  Federal  Government  agency 
nor  affiliated  with  the  National 
Academy  of  Sciences.  Contractual 
activities  involved  in  preparation  of  the 
report  were  overseen  by  several  Federal 
agencies  that  participate  in  the  National 
Nutrition  Monitoring  System  (NNMS). 
The  report  provides  an  independent 
expert  panel's  review  of  the  dietary  and 
nutritional  status  of  the  U.S.  population, 
as  well  as  the  factors  that  determine 
status,  based  on  information  available 
through  the  NNMS;  the  report  is  an 
advisory  dociunent  for  the  government 
agencies.  A  disclaimer  that  appears  on 
the  inside  frt)nt  cover  of  the  report 
(which  was  not  included  in  the 
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notification)  states  that,  although  the 
report  was  printed  and  distributed  as 
part  of  a  series  of  reports  from  the 
NNMS.  "the  interpretations  contained 
in  this  report  do  not  necessarily  express 
the  views  or  policies  of  the  U.S. 
Government  and  its  constituent 
agencies"  (Ref.  2).  Additionally,  as 
noted  in  the  foreword  of  the  report  (page 
vii),  representatives  of  participating 
Federal  Government  agencies  "reviewed 
final  drafts  of  the  report  for  technical 
accuracy  and  satisfaction  of  the  scope  of 
work"  (Ref.  2). 

Given  this  disclaimer  and  the 
statement  firom  the  foreword,  the 
component  of  the  submitter's 
notification  that  provided  "a  concise 
description  of  the  basis  upon  which  [the 
submitter]  relied  for  determining  that 
the  requirements  of  (403(r)(3)(C)(i)l  have 
been  satisfied"  (as  required  by 
403(r)(3)(C)(ii)(I)  of  the  act)  needed  to 
address  why  this  statement  was  in  fact 
an  authoritative  statement.  It  did  not. 
The  disclaimer  indicates  that  Federal 
Government  agencies  cannot  be 
considered  to  have  "published"  the 
report  in  the  sense  that  it  represents 
official  poUcy  of  the  agencies,  as 
discussed  in  section  I.A.2  in  "Health 
Claims;  Vitamins  C  and  E,"  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  foreword  of  the 
report  indicates  that  it  may  involve  a 
deliberative  review  of  the  scientific 
evidence  about  the  dietary  and 
nutritional  status  of  the  U.S.  population, 
but  that  it  does  not  involve  a 
deliberative  review  of  the  scientific 
evidence  about  diet/ disease 
relationships.  Further,  the  foreword 
indicates  that  the  Federal  agencies  did 
not  themselves  conduct  a  deliberative 
review  of  the  scientific  evidence 
necessary  for  the  statements  in  the 
report  to  be  "authoritative  statements." 
as  described  in  section  I.A.3  in  "Health 
Claims;  Vitamins  C  and  E,"  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  but  rather  only  a 
review  for  technical  accuracy  of  a  final 
draft  of  the  report  itself. 

FDA  concludes  that  the  statement  is 
not  an  "authoritative  statement" 
because  it  does  not  reflect  the  official 
policy  of  an  appropriate  scientific  body, 
nor  has  an  appropriate  scientific  body 
conducted  a  deliberative  review  of  the 
scientific  evidence. 

B.  Statement  2 

Statement  2  reads:  "Dietary  zinc 
shortages — a  bigger  problem  in 
developing  countries  than  in  the  United 
States — may  be  linked  to  depressed 
growth  in  children,  slower  wound- 
healing  and  difficult  births."  The 
notification  identified  Statement  2  as  an 


"authoritative  statement"  for  purposes 
of  making  the  claim  that  is  the  subject 
of  this  rulemaking.  The  statement  is 
found  in  Human  Nutrition  (quarterly 
reports  of  selected  research  projects,  1st 
quarter  1995)  issued  by  the  USDA's  ARS 
and  provided  on  the  Internet  ("http:// 
www.ars.usda.gov/is/qtr/ql95/ 
hnl95.htm"  accessed  on  12/24/97). 
Human  Nutrition  is  a  periodic 
compilation  of  brief  (one  paragraph) 
descriptions  of  ongoing  research  being 
conducted  within  the  various  ARS 
faciUties.  The  subject  statement 
(submitted  to  the  agency  as  a  hardcopy 
reprint  from  the  Internet)  appears  in  a 
description  of  research  entitled 
"Boosting  a  key  amino  acid  in  plants 
could  help  people  get  more  zinc  in  their 
diets."  The  paragraph  describes  the 
natiu^  and  outcome  of  one  ARS  study 
using  rats  and  is  attributed  to  WilUam 
House  and  Ross  Welch  of  the  United 
States  Plant,  Soil  and  Nutrition 
Laboratory,  Ithaca,  NY. 

FDA  asked  USDA  whether  the 
statement  is  an  "authoritative 
statement"  under  FDAMA.  USDA 
responded  to  FDA  that  the  statement  is 
not  an  authoritative  statement  of  USDA 
because  it  was  not  based  upon  a 
deliberative  review  of  the  scientific 
evidence  regarding  a  relationship 
between  the  nutrient  and  the  disease  in 
question.  USDA  explained  that  the  ARS 
quarterly  reports  describe  progress  on 
individual  projects  without  a 
deliberative  review  of  all  relevant 
scientific  evidence  (Ref.  3).  Therefore, 
FDA  has  concluded  that  the  statement  is 
not  an  "authoritative  statement"  under 
section  403(r)(3)(C)  of  the  act  because  it 
is  not  based  on  a  deliberative  review  of 
the  scientific  evidence. 

In  summary,  FDA  has  concluded  that 
the  notification  does  not  include  any 
authoritative  statement  published  by  a 
scientific  body  as  required  by  section 
403(r)(3)(C)  of  the  act.  Accordingly,  the 
subject  claim  relating  to  the  relationship 
between  zinc  and,  in  adults,  the  body's 
abiUty  to  fight  infection  and  heal 
wounds  is  not  authorized  under  section 
403(r){3)(C)  of  the  act  and  is,  therefore, 
prohibited.  The  agency  notes  that,  at 
any  futiu^  time,  a  notification  may  be 
submitted  to  the  agency  that  bases  such 
a  claim  or  claims  on  a  statement  that 
meets  the  requirements  of  section 
403(r)(3)(C)  of  the  act.  If  there  is  no 
authoritative  statement  that  may  serve 
as  a  basis  for  such  claims,  an  interested 
person  may  petition  the  agency  under 
section  403(r)(4)  of  the  act  and  21  CFR 
101.70  to  authorize  a  health  claim  or 
claims  by  regulation  under  section 
403(r)(3)(B)oftheact. 


rV.  Issuance  of  an  Interim  Final  Rule, 
Immediate  Effective  Date,  and 
Opportunity  for  Public  Comment 

For  the  reasons  described  in  this 
section  of  the  document,  FDA  is  issuing 
this  rule  as  an  interim  final  rule, 
effective  immediately,  with  an 
opportunity  for  public  comment.  New 
section  403(r)(7)(B)  of  the  act.  added  by 
section  301  of  FDAMA,  provides  that 
FDA  "may  make  proposed  regulations 
issued  under  [section  403(r)l  effective 
upon  publication  pending  consideration 
of  public  comment  and  publication  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *   *   *  to  enable  [FDA]  to  act 
promptly  to  ban  or  modify  a  claim" 
imder  section  403(r)  of  the  act.  For 
purposes  of  judicial  review,  "[sjuch 
proposed  regulations  shall  be  deemed 
find  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  under  this  authority  as 
interim  final  rules  (H.  Conf.  Rept.  105- 
399,  at  98  (1997)). 

As  described  in  section  III  of  this 
dociunent,  FDA  has  determined  that  the 
statements  submitted  in  support  of  the 
prospective  health  claim  do  not  meet 
the  requirements  for  authoritative 
statements  in  section  403(r)(3)(C)  of  the 
act.  FDA  has  determined  that  it  is 
necessary  to  act  promptly  to  prohibit  the 
claim's  use  under  section  403(r)(3)(C)  of 
the  act,  and  accordingly,  is  issuing  this 
interim  final  rule  to  ban  its  use  under 
section  403(r)(3)(C). 

FDA  invites  public  comment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  comment  period.  Interested 
persons  may,  on  or  before  September  8, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
final  rule.  Comments  must  be  received 
by  that  date.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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VI.  Analjrsis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  According  to 
Executive  Order  12866,  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  poUcy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

If  in  the  Future  FDA  authorizes  health 
claims  relating  to  the  relationship 
between  zinc  and,  in  adults,  the  body's 
ability  to  fight  infection  and  heal 
wounds  after  finding  that  there  is 
significant  scientific  agreement  about 
these  relationships,  the  cost  to 
consumers  of  prohibiting  this  claim  at 
this  time  would  be  the  cost  of  having 
kept,  in  the  interim,  information  fi^m 
appearing  in  food  labeling  that  would 
ultimately  be  shown  to  be  scientifically 
valid,  truthful,  and  not  misleading.  At 
this  time,  the  benefit  to  consumers  of 
prohibiting  this  claim  is  that  a  claim 
that  has  not  been  shown  to  be 
scientifically  valid  will  not  appear  in 
food  labeling.  Accordingly,  consumers 
will  be  able  generally  to  have 
confidence  when  they  read  food 
labeling  that  any  diet/ disease 
relationship  information  in  that  labeling 
has  been  shown  to  be  scientifically 
valid. 

A  health  claim  relating  to  the 
relationship  between  zinc  and,  in 
adults,  the  body's  ability  to  fight 
infection  and  heal  wounds  has  not  been 
authorized  under  existing  regulations. 
The  prohibition  of  this  claim  in  this 
interim  final  rule  results  in  no 
regulatory  changes  for  firms,  and 
therefore  no  costs  to  firms  are 
attributable  to  this  interim  final  nde. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 


requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  relating  to  the 
relationship  between  zinc  and,  in 
adults,  the  body's  abihty  to  fight 
infection  and  heal  wounds  has  not  been 
authorized  under  existing  regulations. 
The  prohibition  of  this  claim  in  this 
interim  final  rule  results  in  no 
regulatory  changes  for  firms,  and 
therefore  this  rule  will  not  result  in  a 
significant  increase  in  costs  to  any  small 
entity.  Therefore,  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
agency  certifies  that  this  interim  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  milUon  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 

Vn.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
pocket  No.  98N-0420] 

Food  Labeling:  Health  Claims;  Vitamin 
K  and  Promotion  of  Proper  Blood 
Clotting  and  Improvement  in  Bone 
Health  In  Adults 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  final  rule  to  prohibit  the  use  on 
foods  of  a  health  claim  relating  to 
relationships  between  vitamin  K  and  the 
promotion  of  proper  blood  clotting  and 
improvement  in  bone  health  in  adults. 
This  interim  final  rule  is  in  response  to 
a  notification  of  a  health  claim 
submitted  under  section  303  of  the  FDA 
Modernization  Act  of  1997  (FDAMA). 
FDA  has  reviewed  the  notification,  and, 
in  conformity  with  the  requirements  of 
FDAMA,  the  agency  is  prohibiting  the 
claim  as  a  health  claim  because  the 
claim  does  not  characterize  the 
relationship  of  the  nutrient  vitamin  K  to 
a  disease  or  health-related  condition,  as 
required  by  section  303  of  FDAMA; 
therefore,  section  303  of  FDAMA  does 
not  authorize  use  of  this  claim  as  a 
health  claim.  Although  the  claim  is  not 
a  health  claim,  it  may  be  the  type  of 
claim  permissible  as  a  structure/ 
function  claim.  As  provided  for  in 
section  301  of  FDAMA,  this  rule  is 
effective  immediately  upon  publication. 
DATES:  The  interim  final  rule  is  effective 
June  22, 1998;  comments  by  September 
8,  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewris.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4168. 
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SUPPLEMENTARY  INFORMATION: 

I.  The  FDA  Modernization  Act  of  1997 

On  November  21.  1997,  the  President 
signed  FDAMA  into  law  (Pub.  L.  105- 
115),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Sections  303  and  304  of  FDAMA 
amended  section  403(r)(3)  and  (r)(2)  of 
the  act  by  adding  new  paragraphs 
(r)(2)(G).  (r)(2)(H).  (r)(3)(C).  and  (r)(3)(D} 
of  the  act  (21  U.S.C.  343(r)(2)(G), 
(r)(2)(H),  (r)(3)(C).  and  (r)(3)(D),  which 
provide  for  the  use  in  food  labeling  of 
nutrient  content  claims  and  health 
claims,  tespectively,  based  on 
authoritative  statements.  FDAMA 
requires  that  a  notification  of  the 
prospective  nutrient  content  claim  or 
the  prospective  health  claim  be 
submitted  to  FDA  at  least  120  days 
before  a  food  bearing  the  claim  may  be 
introduced  into  interstate  commerce. 
FDAMA  and  its  requirements  are 
discussed  in  more  detail  in  a  companion 
document  in  this  issue  of  the  Federal 
Register  (see  "Food  Labeling:  Health 
Claims;  Antioxidant  Vitamins  C  and  E 
and  the  Risks  in  Adults  of 
Atherosclerosis,  Coronary  Heart  Disease, 
Certain  Cancers,  and  Cataracts;" 
hereinafter  referred  to  as  "Health 
Claims;  Vitamins  C  and  E").  La 
particular,  aspects  of  the  requirements 
for  an  "authoritative  statement"  that  are 
relevant  to  this  rulemaking  and  FDA's 
review  process  for  notifications  are 
discussed  in  sections  I. A  and  I.B, 
respectively,  of  that  document. 

Provided  certain  conditions  are  met, 
section  403(r)(3)(C)  of  the  act  authorizes 
the  use  of  claims  "of  the  type  described 
in  subparagraph  (1)(B)."  Section 
403(r)(l)(B)  of  the  act  describes  claims 
that  "characterizei  1  the  relationship  of 
a[  1  nutrient  *  *  *  to  a  disease  or  health- 
related  condition."  Accordingly,  for  a 
claim  to  be  authorized  as  a  health  claim 
under  section  403(r)(3)(C)  of  the  act,  it 
must  characterize  the  relationship  of  a 
nutrient  to  a  disease  or  healtl»-related 
condition. 

n.  The  Notification 

Section  403{r)(2)(G)  and  (r)(3)(C)  of 
the  act  became  effective  on  February  19, 
1998.  On  February  23,  1998,  the  agency 
received  a  notification  from  Weider 
Nutrition  International,  Inc.,  containing 
nine  prospective  claims  that  were 
identified  in  the  text  of  the  notification 
as  health  claims  (Ref  1).  The 
notification  included  statements  that  the 
submitter  described  as  authoritative 
statements  and  a  scientific  literature 
review  for  each  claim.  FDA  has  created 
nine  separate  dockets,  one  for  each  of 
the  nine  claims  and  is  issuing  a  separate 


interim  final  rule  responding  to  each 
claim. 

This  interim  final  rule  addresses  the 
ninth  claim  in  the  notification.  The 
notification  included  one  statement  that 
the  petitioner  identified  as  an 
authoritative  statement  on  which  the 
following  claim  is  based:  "In  adults, 
vitamin  K  promotes  proper  blood 
clotting  and  may  improve  bone  health. 
Sources  of  Vitamin  K  include  spinach, 
cabbage,  turnip  greens,  broccoli, 
tomatoes,  and  dietary  supplements." 

The  first  sentence  of  this  claim  will  be 
discussed  in  greater  detail  in  section  III 
of  this  document.  The  second  sentence, 
"Sources  of  Vitamin  K  include  spinach, 
cabbage,  turnip  greens,  broccoli, 
tomatoes,  and  dietary  supplements,"  is 
not  a  health  claim.  Given  that  the 
notification  indicated  that  it  was 
intended  to  be  a  notification  for  health 
claims,  this  statement  was  not  reviewed 
by  FDA.  The  submitter  did  not 
separately  identify  this  statement  as  any 
particular  type  of  claim. 

Nonetheless,  as  a  point  of 
information,  the  agency  wishes  to 
highlight  that  statements  that 
appropriately  constitute  nutrient 
content  claims  are  allowed  on  labels 
and  in  the  labeling  of  foods  and  dietary 
supplements.  Moreover,  statements  that 
constitute  dietary  guidance  are  also 
allowed  provided  the  information  is 
truthful  and  not  misleading  as  required 
by  sections  403(a)  and  201(n)  of  the  act 
(21  U.S.C.  321{n)).  These  aspects  of 
nutrient  content  claims  and  dietary 
guidance  are  discussed  in  more  detail  in 
"Health  Claims;  Vitamins  C  and  E," 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

m.  Basis  for  the  Action 

FDA  has  reviewed  the  notification 
submitted  in  support  of  the  prospective 
claim.  In  adults,  vitamin  K  promotes 
proper  blood  clotting  and  may  improve 
bone  health.  In  considering  this  claim, 
FDA  notes  that  blood  clotting  does  not 
constitute  a  disease  or  health-related 
condition.  Proper  blood  clotting  is  a 
normal,  physiological  function  and 
vitamin  K  has  a  well-established  role  in 
this  function.  Bone  health,  likewise, 
does  not  itself  identify  a  disease  or 
health-related  condition.  The  formation 
of  healthy  bones  is  a  normal 
developmental  process  to  which  a 
number  of  nutrients  contribute.  As  such, 
the  claim  characterizes  a  relationship  of 
the  nutrient  to  normal  body  process  and 
not  a  relationship  of  the  nutrient  to  a 
disease  or  health-related  condition,  as 
required  by  section  403(r)(3)(C)  of  the 
act.  Accordingly,  the  subject  claim 
about  a  relationship  between  vitamin  K 
and  the  promotion  of  proper  blood 


clotting  and  improvement  in  bone 
health  is  not  authorized  as  a  health 
claim  under  section  403(r)(3)(C)  of  the 
act  and  is,  therefore,  prohibited  as  a 
health  claim. 

However,  the  claim  submitted,  if 
truthful  and  not  misleading  and 
depending  upon  the  context,  may  be  of 
the  type  Imown  as  a  structure/ function 
claim  and  thus  eligible  to  appear  on  the 
label  or  in  labeling  of  products  under 
the  exception  for  such  claims  for  foods 
in  section  201(g)(1)(C)  of  the  act  or  on 
dietary  supplements  under  section 
403(r){6)  of  the  act.  The  agency  notes 
that  the  phrase  "may  improve  bone 
health,"  if  used  in  a  labeling  context 
that  suggests  disease  or  abnormality  of 
the  bone,  would  constitute  an  implied 
health  claim  and  it  would  cease  to  be  a 
permissible  structure/function  claim  in 
that  context. 

rV.  Issuance  of  an  Interim  Final  Rule, 
Immediate  Effective  Date,  and 
Opportunity  for  Public  Comment 

For  the  reasons  described  in  this 
section.  FDA  is  issuing  this  rule  as  an 
interim  final  rule,  effective  immediately, 
with  an  opportimity  for  public 
comment.  New  section  403(r)(7)(B)  of 
the  act,  added  by  section  301  of 
FDAMA,  provides  that  FDA  "may  make 
proposed  regulations  issued  under 
(section  403(r)]  effective  upon 
publication  pending  consideration  of 
public  comment  and  publication  of  a 
final  regulation"  if  the  agency 
"determines  that  such  action  is 
necessary  *  *  *  to  enable  (FDA)  to  act 
prompUy  to  ban  or  modify  a  claim" 
under  section  403(r)  of  the  act.  For 
purposes  of  judicial  review,  "(sjuch 
proposed  regulations  shall  be  deemed 
final  agency  action."  The  legislative 
history  indicates  that  the  agency  should 
issue  rules  imder  this  authority  as 
interim  final  rules  (H.  Conf  Rept.  105- 
399,  at  98  (1997)). 

As  described  in  section  III  of  this 
dociunent,  FDA  has  determined  that  the 
claim  is  not  a  health  claim  and  therefore 
is  not  authorized  by  section  403(r)(3)(C) 
of  the  act.  FDA  has  determined  that  it 
is  necessary  to  act  promptly  to  prohibit 
the  claim's  use  under  section 
403(r)(3)(C)  of  the  act,  and  accordingly,  _ 
is  issuing  this  interim  final  rule  to  ban 
its  use  imder  section  403(r)(C). 

FDA  invites  public  conunept  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  comment  period.  Interested 
persons  may,  on  or  before  September  8, 
1998.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
final  rule.  Comments  must  be  received 
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by  that  date.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30{k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  Elxecutive  Order 
12866.  Executive  Order  12866  directs 
Federal  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  According  to 
Executive  Order  12866,  a  regulatory 
action  is  "significant"  if  it  meets  any 
one  of  a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 


addition,  it  has  been  determined  that 
this  interim  final  rule  is  not  a  major  rule 
for  the  purpose  of  congressional  review. 

Prohibiting  a  health  claim  about  the 
association  between  vitamin  K  and 
blood  clotting  and  bone  health  will  not 
result  in  any  regulatory  changes  for 
firms  and  thus,  will  not  result  in  any 
costs  to  firms.  Because  the  proposed 
claim  may  be  permissible  as  a  structure/ 
function  claim  as  discussed  in  section 
in  of  this  document,  firms  may  still  be 
able  to  communicate  the  same  or  similar 
information  to  consumers.  This 
prohibition  will  not  result  in  either 
costs  or  benefits. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Regulatory 
FlexibiUty  Act.  The  Regulatory 
Flexibihty  Act  (5  U.S.C.  601-612) 
requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  interim  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

A  health  claim  related  to  the 
association  between  vitamin  K  and  the 
promotion  of  proper  blood  clotting  and 
improvement  in  bone  health  has  not 
been  authorized  under  existing 
regulations.  The  prohibition  of  this 
claim  as  a  health  claim  in  this  interim 
final  rule  results  in  no  regulatory 
changes  for  firms,  and  therefore  this  rule 
will  not  result  in  a  significant  increase 
in  costs  to  any  small  entity.  Therefore, 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601-612),  the  agency  certifies 
that  this  interim  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
interim  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  This  interim  final  rule 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  miUion  or  more  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  in  any  1  year. 

VII.  The  Paperwork  Reduction  Act  of 
1995 

This  interim  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 

Vin.  References 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Notification  to  Donna  E.  Shalala,  DHHS, 
from  Jonathan  W.  Emord  et  al.,  Emord  & 
Associates,  P.C,  Counsel  for  Weider 
Nutrition  International,  Inc.,  February  23, 
1998. 

Dated:  June  16, 1998. 
WUIiam  B.  Schultz, 
Depu  ty  Commissioner  for  Policy. 
IFR  Doc.  98-16462  Filed  6-19-98;  8:45  am) 
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32719.  31720.  32973,  32975, 

33234.  33244.  33246,  33630. 

33632.  33536.  33637,  33639 
71  29942.  29943,  29944. 

30043,  30125,  30126,  30380, 

30588,  30689,  30590,  30591. 

30692.  30593,  30594,  30816, 

31361,  31352,  31353,  31356, 

31356.  31618.  31620.  32722. 

32723.  33541,  33542.  33543. 
33544.33841.33842 

73 32723.32724 

97 30595,  30597.  33844. 

33845 

121 31866 

125 31866 

129 31866 

135 31866 

PropoMd  RuIm: 

25 30423 

39 30150.  30152.  30154. 

30165.  30425.  30658.  30660. 

30662.  31131.  31135.  31138. 
31140.31142.31368  31370. 

31372.  31374,  31375.  31377. 

31380.  31382.  32151.  32162, 

32154.  32624.  32771.  33014. 

33016.  33018.  33019.  33293. 

33295 

71 29959,  29960.  30156. 

30167.  30169.  30427,  30428. 

30570.  30663.  30664.  30665. 

30666.  31384.  31678,  31679, 

32156,  32157.  32158.  33021. 
33591.33881 

15  CFR 

2 - 29945 

Oh.  VII 32123 

700 31918 

705 31622 

902 30381 

2013 : 29945 

16  CFR 

2 32977 

4 32977 

1700 29948 

Proposed  RuMS! 

1616 31950 

1700 32159 

17  CFR 

1 32725.  32726.  33848 

33 „ 32726 

140 32733 

Propofd  RutaK 

Ch.  1 33297 

1 30668 

10 30675 

201 33305 

240 32628 

18  CFR 

Ch.  1 30675 

37 32611 

284 30127 

803 32124 

19  CFR 

10 '. 29953 

19 32916 

24 32916 

111 32916 


113 32916 

143 32916 

162 32916 

163 32916 

178 32916 

181 32916 

201 30599 

207 30699 

PropoMd  RuIm: 

113 31385 

151 31385 

20  CFR 

209 32612 

256 29547 

404 30410 

416 33645.  33849 

riopoMd  RuIm: 

404 31680 

416 32161 

21  CFR 

10 32733 

101 30615.  34084.  34092. 

34097.  34101.  34104.  34107. 
34110.34112.34115 

165 30620 

178 29548 

510 29551.  31623.  31931. 

32978 

520 29551.  31624 

522 29561 

524 31931 

801 29552 

864 „ 30132 

1240.. 29591 

Propossd  RuIm: 

10 32772 

16 31143 

70 30160 

73 30160 

74 30160 

80 30160 

81 30160 

82 30160 

99 - 31143 

1 01 301 60 

178 30160 

201 ~ 301 60 

310 33592 

334 33592 

701 30160 

23  CFR 

665 33546 

Proposed  RuIm: 

656 31950.31957 

1331  „ 33220 

24  CFR 

570 ~ - 31868 

982 31624 

Proposed  Rules: 

60 30046 

55..... 30046 

58 30046 

200 32958 

25  CFR 

Proposed  Rules: 

11 32631 

26  CFR 

1 30621,33550 

7 33550 


31 32735 

602 30621,  33550 

Proposed  Rules: 

1 29961.  32164.  33596 

31 32774 

27  CFR 

9 33860 

28  CFR 

16 29591 

50 29591 

Propossd  RiiIss: 

16 30429 

25 30430 

36 29924 

29  CFR 

402...- 33778 

403 33778 

404 33778 

405 33778 

406 33778 

408 33778 

409 33778 

417 33778 

452 33778 

453 33778 

457 33778 

458 33778 

1625 30624 

1 9 1 0 - 33450 

1926 33450 

4044 32614 

30  CFR 

202 33853 

216 33863 

250 29604.  33853 

916 31109 

931 31 112 

938 32615 

943 31114 

Proposed  Ruiss: 

Ch.  II 32166 

914 32632 

934 _ 33022 

948 32632 

31  CFR 

Ch.  V 29608 

32  CFR 

204 33248 

212... 32616 

234 32618 

318 33248 

352a 33248 

383 33248 

706 29612.  31356 

Propossd  Rules: 

286 31161 

33  CFR 

62 33570 

66 33670 

100 30142.  30632.  32736. 

32738.  33674 

110 32739 

117 29954.31357,31625. 

33248,  33675.  33676.  33577 
165 ....30143.  30633.  31626. 

32124,  32741.  33248,  33678 
Proposed  Rules: 
100 32774,  33596 


UMI 
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111 


117 

..29676. 

29677  29961 

151 

30160 
32780 

165 

...31681 

32781.33311 

34CFR 

301 

29928 

Propoaad  RulM: 
662   

33766 

663 

33766 

664 

35CFR 
115 

33853 

133 

29613 

36CFR 

Proposed  Rutos: 

13 30162 

Ch.  XI 29679 

1191 „ 29924 

37CFR 

1 .29614.29620 

201 30634 

251 30634 

252 30634 

253 _ 30634 

256 _...» 30634 

257 — _ 30634 

258 ...30634 

259 30634 

260 30634 

38CFR 

0 33579 

20 33579 

PrapoMd  Rulas: 

36 30162 

40CFR 

9 33250 

52 29955.  29957.  31116. 

31120.31121.32126.32621, 
32980.33854 

60 32743 

62 ^ .29644,  33250 

63 „.31 358,  33782 

80 31627 

81 31014.32128 

141 31732 

150 33580 

180 30636,  31631.  31633. 

31640,  31642.32131,32134. 

32136.  32138.  32753.  33583 

185 32753 

186 32753 

26 1 33782 

270 33782 

268...„ 31269 

300 32760,  33855 


721 29646 

745 29908 

PropoMdRuiM: 

52 31196,31197.32172. 

32173.  33312.  33314 

60 32783 

62 29687 

63 29963.31398 

69 30438 

72 31197 

75 31197 

80 30438.31682 

81 33597.  33605 

82 32044 

1 59 30 1 66 

355 31267 

370 31267 

745 30302 


41  CFR 

PropoMd  RutaK 

105 


.33023 


42  CFR 

420 J1123 

482 33856 

489 29648 

493 32699 

Propo— d  Rul«s: 

Ch.  IV 30166 

405 30818 

410 „ .30818.  33882 

413 „„ 30818 

414 30818.  33882 

415 „ 30818 

416 32290 

424 „...30818 

485  ....„ „ „ 30818 

488 32290 


44  CFR 

62 

64 


.32761 
.30642 


45  CFR 

672 32761 

Propo— d  Ruitt; 

142 _ 32784 

670 29963 

672 30438 

673 30438 

1 606 30440 

1 623 „ 30440 

1 625 „ 30440 

1644 33251 


46CFR 

Propoacd  RuIm: 

27 


.31958 


47  CFR 

0 29656 

1 29656.  29957 

2 31645 

1 1 29660 

21 29667 

54 33585 

73 29668.  30144.  30145. 

32981,  33875 

74 33875 

76 29660,31934 

80 29656 

90 32580 

Proposed  RulM: 

1 29687 

2 31684,  31685 

15 31684 

22 33890 

25 31685 

64 32798,  33890 

68 31685 

73 301 73.  33892 

74 33892 

48  CFR 

Ch.  1 34058.  34080 

4 34059 

5 34079 

8 34079 

9....„ 34062 

11 34062.  34064 

16 — 34073 

19 — 34064 

22 _ 34059,34073 

25 34075.  34076 

27 34077 

31 „ .34078.  34079 

35 34059 

38 34059 

44 34059 

45 34079 

48 „ 34078 

52 34059,  34062,  34064, 

34073,  34076 

53 34064,  34079 

204 31934 

213 33586 

219 „ 33586 

222 .......31935 

225 31936 

245 31937 

252 31935.  31936.  33586 

253 33586 

1 804 _ 32763 

1806 „ 32763 

1807 32763 

1809 „ 32763 

1822 „ 32763 

1833 32763 

1842 32763 

1852 32763 

1871 32763 


1872 32763 

Propo— d  Rulav 

216 31969 

245 31959 

252 31959 

49  CFR 

1 33589 

107 „ 29668.  30411 

171 3041 1 

172 30411 

173 30411 

174 30411 

175 30411 

176 30411 

177 30411 

^  (^•'••■•■•■•••••••••••••••a ■...33992 

387 .33254 

390 33254 

391 33254 

392 33254 

395 33254 

396 33254 

397 33254 

571 32140,33194 

Propo— d  Rut—: 

37 29924 

24 32175 

171 30572 

177 J0572 

178 30572 

180 30672 

350 30678 

3r  5 *•••••••••••••••••» 3l20D 

w(  f »•.•••••■•••»••.••.. 312o6 

385 _.. 32801 

390 32801 

393 33611 

571 30449.  321 79 

575 30695 

594 30700 

50  CFR 

17 31400,  31647,  32981, 

32996 

300 „ 301 45.  3 1 938 

648 32143,  32998 

660 30147.  31406,  32764 

679 29670.  30148,  30412. 

30644.  31939.  32144,  32765 
Propo— d  Rulos: 
17 30453,  31691.  31693. 

32635,  33033.  33034.  33901 

222 30465 

226 30455 

227 30455.  33034 

600 30455 

622 29688,  30174,  30465 

630 31710 

648 31713 

660 29689.  30180 


IV 


REMINDERS 

The  Items  in  this  list  were 
editonally  complied  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 

EFFECT  JUNE  22,  1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order: 
Imported  cotton  and  cotton 
content  of  imported 
products;  supplemental 
assessment  cakxilatkxi; 
published  5-21-98 
Hazelnuts  grown  m — 
Oregon  and  Washington; 
published  5-21-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fishenes — 

Summer  flounder,  scup 
and  biad(  sea  bass; 
published  5-21-98 
Tuna.  Atlantic  bluefin  fisheries; 

published  5-21-98 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Individuals  with  disabilities; 
employment  and 
advarKement;  published 
6-22-98 
No-cost  value  engmeenng 
change  proposals; 
published  6-22-98 
Technical  amendments; 
published  6-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missoun;  published  4-^2-98 
Vermont;  published  4-22-98 
Washington;  published  4-21- 
98 
Air  quality  planning  purposes; 
designation  of  areas: 
Iowa;  published  4-23-98 
Nebraska;  published  4-23-98 
Sperlund  program: 
f^ational  oil  and  hazardous 
substances  contingency 
plan — 

Natk>nal  pnontles  list 
update;  published  6-22- 
98 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 

Idaho;  published  5-19-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Indivkluals  with  disattilities; 

empkjyment  and 

advancement;  published 

6-22-98 
No-cost  value  engmeenng 

change  proposals; 

published  6-22-98 
Technical  amendments; 

published  6-22-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Adnolnlstration 

Food  for  human  consumptkxi: 
Food  labeling— 
Antioxidant  vitamin  A  and 
beta-carotene  arxj  nsk 
in  adults  of 
atherosclerosis, 
coronary  heart  disease. 
and  certain  cancers; 
health  daims;  published 
6-22-98 
Antioxidant  vitamins  C 
and  E  and  nsk  in  adults 
of  atherosclerosis, 
coronary  heart  disease, 
cancers,  and  cataracts; 
health  claims;  published 
6-22-98 
B-complex  vitamins, 
towered  homocysteine 
levels,  arxl  nsk  in 
adults  of  cardtovascular 
disease;  health  daims; 
published  6-22-98 
Cakaum  consumption  by 
adolescents  and  adults, 
bone  density,  and 
fracture  nsk;  health 
claims;  published  6-22- 
98 
Chromium  and  nsk  in 
adults  of  hyperglycemia 
and  effects  of  glucose 
intolerance;  health 
claims;  published  6-22- 
98 
Garlic,  serum  cholesterol 
reduction,  and  nsk  of 
cardiovascular  disease 
in  adults;  health  claims; 
published  6-22-98 
Omega-3  tatty  ackis  and 
risk  in  adults  of 
cardiovascular  disease; 
health  claims;  published 
6-22-98 
Vitamin  K  and  promotkxi 
of  proper  bkxxj  ctotting 
and  improvement  in 
bone  health  in  adults; 


health  daims;  published 
6-22-98 
Zinc  and  body's  at)ility  to 
fight  infectkjn  arxJ  heal 
wourxis  in  adults;  health 
daims;  published  6-22- 
98 

Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Sodium  phosphates  oral 
solution  package  size 
limitatksn  and  oral  and 
rectal  sodium 
phosphates  warning  arid 
direction  statements  for 
laxative  use;  published 
5-21-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Health  Care  Financing 

Administration 

Medicare: 
Clinkal  psychotogist  and 
dinical  social  worker 
services;  benefits  arxJ 
application  of  outpatient 
mental  health  treatment 
limitation;  published  4-23- 
98 

JUSTICE  DEPARTMENT 

Immigration  and 

Naturalization  Servica 

Immigratkxi: 
Nkaraguan  and  Cuban 
nationals;  status 
adjustment;  putilished  5- 
21-98 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 

Administration 

Civil  penalties;  assessment 
criteria  and  procedures; 
pubUshed  4-22-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regutatkxi 
(FAR): 

Individuals  with  disabilities; 
emptoyment  and 
advancement;  published 
6-22-98 
No-cost  value  engineering 
change  proposals; 
published  6-22-98 
Technkal  amendments; 
published  6-22-98 

PANAMA  CANAL 
COMMISSION 

Organization,  functions,  and 
authority  delegations: 
Supervising  Inspector, 
references  deleted; 
correctkxi;  published  6-22- 
98 

SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Aged,  Wind,  and  disabled — 


State  supplementary 
payments  administration 
fees;  inaease; 
published  6-22-98 
TRANSPORTATION 
DEPARTMENT 

Aviation  economic  regulations: 
Aviation  charter  rules; 
published  5-22-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cantaloups   grade  standards; 

comments  due  Dy  6-26-98; 

published  4-27-98 
Fluid  milk  promotion  order 

comments  due  by  6-22-98; 

puDlished  &-22-98 
Grapes  grown  in  California 

and  imported  taWe  grapes; 

comments  due  t)y  6-25-98; 

published  5-26-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  arnj  animal 
products: 

Exotic  Newcastle  disease, 
disease  status  change — 
Great  Bntain,  comments 
due  by  6-22-98; 
published  4-21-98 
Interstate  transportatkxi  of 
animals  and  animal  products 
(quarantine): 
Bruceltosis  in  cattle  and 
bison — 

State  and  area 
dassifKations; 
comments  due  by  6-22- 
98;  published  4-21-98 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  by  6-22- 
98.  published  4-22-98 

COMMERCE  DEPARTMENT 
Natlor^al  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
speaes: 

Critical  habitat  designatk)r>— 
Coastal  sea-run  cutthroat 
trout;  comments  due  by 
6-22-98;  published  3-23- 
98 
Fishery  conservatton  and 
management: 

Canbbean,  Gulf  and  South 
Atlantk:  fishenes — 
Stone  crab;  comments 
due  by  6-22-98; 
published  4-23-98 
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Magnuson-Stevens  Act 
provisions — 
Essential  fish  habrtat; 

heanngs;  comments 

due  by  6-22-98; 

published  5-4-98 
West  Coast  States  and 
Western  Paafic 
tishenes — 
Western  Pacific 

crustacean;  comments 

due  by  6-24-98; 

published  6-9-98 

ENERGY  DEPARTMENT 

Occupational  radiation 
protection: 
Pnmary  standards 
amendments 
Reporting  and 
recordkeeping 
requirements;  comments 
due  by  6-25-98; 
published  5-26-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Portland  cement 
manufactunng  industry; 
comments  due  by  6-26- 
98;  published  5-18-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  compression- 
ignition  engines  at  or 
above  37  kilowatts — 
Propulsion  and  auxiliary 
manne  engines, 
comments  due  by  6-22- 
98;  published  5-22-98 
Air  programs;  State  authority 
delegations: 

Nevada;  comments  due  by 
6-26-98;  published  5-27- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Calrfomia;  comments  due  by 
6-26-98;  published  5-27- 
98 
Florida;  comments  due  by 
6-26-98;  published  5-27- 
98 
New  York;  comments  due 
by  6-22-98;  published  5- 
21-98 
Ohio;  comments  due  by  6- 
22-98;  published  5-21-98 
Ozone  Transport 
Assessment  Group 
Region;  comments  due  by 
6-25-98;  published  5-11- 
98 
Drinking  water: 
National  primary  drinking 
water  regulations — 
Lead  and  copper; 
comments  due  by  6-22- 
98:  published  4-22-98 


Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  6-25-98;  published 
5-11-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fenoxaprop-ethyl;  comments 
due  by  6-22-98;  published 
4-22-98 
Radiation  protectk>n  programs: 
Rocky  Flats  Environmental 
Technology  Site 
certification  to  ship 
transuranic  radioactive 
waste  to  Waste  lsok>ation 
Pilot  Plant;  documents 
availability;  comments  due 
by  6-22-98;  published  5- 
21-98 
Solid  wastes: 

Performance-based 
measurement  system, 
etc.;  monitonng  and  test 
methods;  reform 
implementation;  comments 
due  by  6-22-98;  published 
5*-98 
Superlund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  6-26-98;  published 
5-27-98 
Toxk:  substances: 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  6-22-98; 
published  4-21-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Cable  television  service — 
Pleading  and  complaint 
process;  1998  biennial 
regulatory  review; 
comments  due  by  6-22- 
98;  published  5-1-98 

FEDERAL  TRADE 
COMMISSION 

Fair  Debt  Collection  Practices 
Act: 

State  application  for 
exemption  procedures; 
overall  costs  and  benefits; 
comments  due  by  6-22- 
98;  published  4-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers— 
1,1 1 -(3,6,9- 
trioxaundecyl)bis-3- 


(dodecytthio)propionate: 
comments  due  by  6-22- 
98;  published  5-21-98 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Indian  Gaming  Regulatory  Act: 
Class  III  (casino)  gaming  on 
Indian  lands;  authonzation 
procedures  when  States 
raise  Eleventh 
Amendment  defense; 
comments  due  by  6-22- 
98;  published  4-21-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Occupational  noise 
exposure;  comments  due 
by  6-25-98;  published  5- 
26-98 
Roof  and  rock  tx)lts  and 
accessories;  safety 
standards;  comments  due 
by  6-22-98;  published  4- 
22-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Vessels;  inspected  passenger 
and  small  passenger 
vessels;  emergency 
response  plans;  comments 
due  by  6-26-98;  put>lished 
2-26-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Air  traffk:  operating  and  flight 

rules,  etc.: 

Airport  and  aircraft  operator 
security;  meetings; 
comments  due  by  6-26- 
98;  published  4-21-98 
Ainworthiness  directives; 

Alexander  Schleicher 
Segelflugzeugbau; 
comments  due  by  6-26- 
98;  published  5-19-98 

Avions  Pierre  Robin; 
comments  due  by  6-22- 
98;  published  4-24-98 

Boeing;  comments  due  by 
6-23-98;  published  4-24- 
98 

Glaser-Dirics  Flugzeugt^au 
GmbH;  comments  due  by 
6-26-98;  published  5-21- 
98 

McDonnell  Douglas; 
comments  due  by  6-22- 
98;  published  4-21-98 

SOCATA-Groupe 
AEROSPATIALE;  " 
comments  due  by  6-25- 
98;  published  5-22-98 
Compatible  land  use  planning 

initiative;  comments  due  by 

6-22-98;  published  5-21-98 


TREASURY  DEPARTMENT 
internal  Revenue  Service 
Irwome  taxes,  etc.: 

Partnerships  and  branches; 
guidance  under  Subpart 
F;  cross  reference; 
comments  due  by  6-24- 
98;  published  3-26-98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Operations: 
Finanaal  management 

policies;  financtal 

derivatives;  comments  due 

by  6-22-98;  published  4- 

23-98 

UST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws,  ft 
may  be  used  in  conjunction 
with  "P  L  U  S"  (PuWk;  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  http:// 
www .  nara .  gov/f  edreg . 

The  text  of  laws  is  not 
put>lished  in  the  Federal 
Ragistsf  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Pnnting 
Offrce,  Washington.  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  824/P.L  105-179 

To  redesignate  the  Federal 
building  located  at  717 
Madison  Place.  NW.,  in  the 
District  of  Columbia,  as  the 
"Howard  T.  Markey  National 
Courts  Building".  (June  16, 
1998;  112  Stat.  510) 

H.R.  3565/P.L  105-180 
Care  for  Police  Survivors  Act 
of  1998  (June  16,  1998;  112 
Stat.  511) 

S.  1605/P.L  105-181 

Bulletproof  Vest  Partnership 
Grant  Act  of  1998  (June  16, 
1998;  112  Stat.  512) 

Last  List  lune  11,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
rxjtification  service  of  newly 
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enacted  public  laws.  To 
subscnbe,  send  E-mail  to 
llstproc@<ucky.fed.gov  with 
the  text  message: 


subaciibe  PUBLAWS-L  Your 

Name. 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
puWic  laws.  The  text  of  laws 
is  not  available  through  this 


service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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Vll 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whrch  is  now  available  (or  sale  at  the  Government  Pnnting 

Office. 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Pnnting 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-688-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 

$951  00  domestic,  $237  75  additional  for  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Prte«       Ravlston  D«« 

1,  2  (2  Reserved) (869-034-00001-1) bJOO      *  Jan.  1,  1998 

3  (1997  Comptlafon 

and  Pom  100  and 

101)  (869-034-00002-9) 19.00      'Jan.  1,1998 


35.00 
26.00 


4  (869-034-00003-7)  .. 

5  Parts: 

1-699  (869-034-00004-5)  .. 

700-1199  (869-034-00005-3)  .. 

1200-£nd,  6(6 
Reserved)  (869-034-00006-1)  .. 

7  Parts: 

1-26  (869-034-00007-0)  24.00 

27-52  (869-034-00008-8) 30.00 

53-209 (869-034-00009-6)  20.00 

210-299  (869-034-00010-0)  44.00 

300-399  (869-034-0001 1-8)  24.00 

400-699  (869-034-00012-6)  33.00 

700-899  (869-034-00013-4)  30.00 

900-999 (869-034-00014-2) 39.00 

1000-1199  (869-034-00015-1)  44.00 

1200-1599  (869-034-00016-9)  34.00 

1600-1899  (869-034-00017-7)  58.00 

1900-1939  (869-034-00018-5) 18.00 

1940-1949  (869-034-00019-3)  33.00 

1950-1999  (869-034-00020-7)  40.00 

2000-€nd (869-034-00021-5) 24.00 


7.00      *Jan.  1,  1998 


Jan.  1,  1998 
Jon.  1,  1998 


39.00        Jan.  1,  1998 


Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 


Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


8  (869-034-00022-3)  ... 

9  Parts: 

1-199  (869-034-00023-1)  ... 

200-€nd  (869-034-00024-0)  ... 

10  Parts: 

0-50  (869-034-00025-8)  ... 

51-199 (869-034-00026-6)  ... 

200-499  „ (869-034-00027-4)  ... 

500-€nd  (869-034-00028-2)  ... 

11  (869-034-00029-1)  ... 

12  Parts: 

1-199  (869-034-00030-4)  ... 

200-219 (869-034-00031-2)  ... 

220-299 (869-034-00032-1)  ... 

300^99 (869-O34-00033-9)  ... 

500-599  (869-034-00034-7)  ... 

600-End  (869-034-0003S-5)  ... 

13  (869-034-00036-3)  ... 


33.00        Jan.  1,  1998 


40.00 
33.00 

39.00 
32.00 
31.00 
43.00 


Jan.  1,  1998 
Jon.  1,  1998 


Jon.  1,  1998 

Jon.  1,  1998 

Jon.  1,  1998 

Jon.  1,  1998 


19.00   Jon.  1,  1998 


17.00 
21.00 
39.00 
23.00 
24.00 
44.00 

23.00 


Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jan.  1,  1998 


Title 


Stock  Number 


Price       Revision  Date 


14  Parts: 

1-59  (869-034-00037-1) 

60-139 (869-034-00038-0) 

140-199 (869-034-00039-8) 

200-1 199  (869-034-0004O-1) 

l200-£nd (869-O34-O0041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 (869-034-00043-6) 

800-End  (869-034-00044^) 

16  Parts: 

0-999  (869-034-00045-2) 

1000-€nd (869-034-00046-1) 

17  Parts: 

1-199  (869-032-00048^) 

200-239 (869-032-00049-2) 

240-£nd (869-032-00050-6) 

18  Parts: 

1-399  (869-032-0005  M) 

400-End  (869-034-00052-5)  , 

19  Parts: 

1-140  (869-032-00053-1)  . 

141-199 (869-O32-00054-9)  . 

200-€nd  (869-032-00055-7)  . 

20  Parts: 

1-399  (869-032-00056-5)  . 

400-499 (869-032-00057-3)  . 

500-£nd  (869-034-00058-4)  . 


47  A) 

40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 

30.00 
HJOO 

21.00 
32.00 
40.00 

46A) 
13.00 

33.00 
30.00 
16.00 

26.x 
46.00 
44.00 

21  Parts: 

1-99  (869-034-00059-2) 21.00 

100-169 (869-032-0006O-3) 27.00 

170-199 (869-032-00061-1) 28.00 

200-299 (869-034-00062-2) 9.00 

300-499 — (869-032-00063-8) 50.TO 

500-599 (869-032-00064-6) 28.00 

600-799 (869-032-00065-4) 9.00 

800-1299  (869-032-0006(^2) 31.00 

1300-£nd (869-032-00067-1) 13.00 

22  Parts: 

1-299 (869-032-00068-9) 42.00 

300-€nd  (869-032-00069-7) 31.00 


23  (869-032-00070-1)  ... 

24  Parts: 

0-199  (869-034-OO071-1) 32.00 

200-499 (869-032-00072-7) 29.00 

500-699 (869-032-00073-5) 18.00 

700-1699  (869-032-00074-3) 42.00 

170Q-£nd (869-032-00075-1) 18.00 


25  (869-032-00076-0) 


42.00 


26  Parts: 

§§  1.0-1-1.60  (869-032-00077-8) 21.00 

§§  1.61-1.169 (869-032-00078-6) 44.00 

§§1.170-1.300  (869-032-00079-4) 31.00 

§§  1.301-1.400 (869-032-00080-8) 22.00 

§§  1.401-1.440  (869-032-00081-6) 39.00 

§§1441-1.500  (869-034-00082-7)  29.00 

§§  1.501-1.640  (869-032-00083-2) 28.00 

§§1.641-1.850  (869-032-00084-1) 33.00 

§§1.851-1.907  (869-032-00085-9) 34.00 

§§1.908-1.1000  (869-032-00086-7) 34.00 

§§1.1001-1.1400  (869-032-00087-5) 35.00 

§§1.1401-£nd  (869-032-00088-3) 45.00 


2-29  (869-032-00089-1) 

30-39  (869-032-00090-5) 

40-49  (869-034-00091-6) 

50-299 „ (869-034-00092-4) 

300^99 (869-032-00093-0) 

500-599 (869-034-00094-1) 


36.00 
25.00 
16.00 
19.00 
33.00 
10.00 
600-End  (869-032-00095-3) 9.50 

27  Parts: 

1-199  


Jon.  1,  1998 


Jon.  1, 

Jon.  1, 

Jon.  1, 

Jon.  1, 


1998 
1998 
1998 
1998 


Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1996 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1.  1998 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Ape.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1998 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 


Apr.  1,  1997 
Apr.  1,  1997 


26.00   Apr.  1,  1997 


Apr.  1,  1998 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.l,  1997 
Apr.  1,  1997 

Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1998 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1997 
Apr.  1,  1998 
Apr.  1,  1997 


(869-032-00096-4) 48.00   Apr.  1,  1997 
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Trtl0  Stock  NumtMr  P»1c« 

200-End  (869-034-00097-5) 17.00 

28  Part*  ....- —  ,,  ^ 

1-42  (869-032-0009ft-1) 36.00 

43.end  (869-032-00099-9)  30.00 

QJ99  (869-032-00100-5) 27.00 

100-499      (869-032-00  lOW) 12.00 

50CV^899  (869-032-00 1 02-2)  41 .00 

900-1899  _..  (869-032-00103-1) 21i)0 

I900-1910(§$1900t0 

1910.999)  (869-032-0010*^  .. 

1910  (tt  1910.1000  to 

end)    (869-032-00 '06-7)  .. 

1911-1925  „....  (869-032-00106-5)  .. 

1926  (869-032-00 107-3)  .. 

1927-End  ._ (869-032-00 106-1)  .. 


Revision  D«t« 
*Apf.  1,  1997 

July  1.  1997 
Juty  1.  1997 

Jury  1,  1997 
July  1,  1997 
Ju»y  1,  1997 
July  1.  1997 


43.00        July  1.  1997 


29.00 
19X10 
31.00 
40.00 


30  Part*:  

1-199       _ (869-032-00 '09-0) 33.00 

200-699 (869-032-00 1  ;0-3) 28.00 

7t)0-End  - (869-032-001 1 1-1) 32.00 


20.00 
42J0O 


31 

0- 1 99        (869-032-00 1 1 2-0) 

200-End  (869-03^001 13-8) 

1-39,  Vol.  I ''•«' 

1-39,  Vol.  II - - 19  W 

1-39,  Vd.  lU « - - 1«  00 

1-190  (869-032-00114-6) 42.00 

51.00 
33.00 
22.00 
28D0 
27.00 


JuN  1,  1997 
July  1,  1997 
July  1,  1997 
Jkiy  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 


July  1 
JUy  1 


1997 
1997 


191-399   (869-032-00115-4)  .. 

400-629     (869-032-001 16-2)  .. 

630-699   (869-032-00117-1)  .. 

700-799  (869-032-00118-9)  .. 

80(Hnd  (869-032-00119-7)  .. 

1-124   (869-032-00120-1) 27.W 

125-199 (86»-O32-00121-9) 36.00 

20O-€r>d  (869-032-00122-7) 31.00 

34  Parts: 

1-299            (869-032-00123-5) 28.00 

300-399 _ (869-032-00124-3) 27.00 

400-£nd  (869-032-00125-1) 44.00 

35  (869-032-00126-0) 15.00 

36  Psrts 

1-199             (869-O32-00127-8) 20.00 

200-299  (869-032-00128-6) 21.00 

300-€nd  (869-032-00129-4) 34.00 

37  (869-032-00130-8) 27.00 

38  Parts: 

0-17      (869^^)32-00131-6)  . 

18-£fXl  (869-032-00132-4)  . 

39  (869-032-00133-2)  . 

40  Parts: 

1-49          (869-032-00134-1) 31.00 

50-51      (869-032-00135-9) 23.00 

52  (52.01-52.1018)  (869-032-00136-7) 27.00 

52  (521019-£nd)  (869-032-00137-5) 32.00 

53-59  (869-032^138-3) 14.00 

60 (869^)32-00 13<^1) 52.00 

61-62    (869-032-00140-5) 19.00 

63-71      (869-032-00141-3) 57.00 

72-80     (869-032-00142-1) 35.00 

81-85     (869-032-00143-0)  32.00 

86          (869-032-00144-8) 50.00 

87-135 (869-032-00145-6) 40.00 

136-149 (869-032-00146-4)  35.00 

150-189 (869^<»32-00147-2) 32.00 

190-259 (86»-032-00148-1) 22.00 

260-265 (869-032-00149-9) 29.00 

266-299 (869^)32-00150-2) 24.00 


iJuly 
»July 

»JUy 
July 
July 
July 
Jmy 
Ju«y 


1,  1984 
1,  1984 
1,  1984 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 


July  1,  1997 
July  1,  1997 
July  1.1997 

July  1.  1997 
July  1,  1997 
Xjly  1,  1997 

July  1,  1997 


July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 

July  1,  1997 
July  1,  1997 


34.00 
38.00 

23J»        July  1,  1997 


July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 


TKI*  Stock  Number 

300-399 (869-032-00151-1)  27.00 

400-424 (869-032-00152-9)  33.00 

425-699 _ (869-032-00153-7)  40.00 

700-789 (869-032-00154-5) 38.00 

790-End  (869-032-00155-3) 19.00 

41  Chapters:  ,,^ 

1, 1-1  to  1-10  IfO? 

1, 1-1 1  to  Appenda.  2  (2  Rsswved) 

3-6 

7 

• - 

]6^r'ZZZZ"ZZ!. 

18,  Vol.  I,  Port$  1^  „_,.„„.....~.....".....-— 

18,  VoL  H,  Ports  ^19  ..—..—..—.—......•.-—,••— 

18,  Vol  Hi,  Port*  20-52 If5S 

19-100      - - '*«'0 

l-lOO  _ (869-032-00156-1) 14O0 

101      (869-032-00157-0) 360)0 

l(j2-200      (869-032-00158-8) ^7J0O 

201-tnd (869-032-00159-6) 15.00 

1-399  (86^)32-00160-0) 32.00 

400-429     (869-032-00161-8) 35U)0 

430-End     (869-032-00162-6) 50.00 


Price       Revision  Date 


1300 

1400 

6.00 

4.50 

13.00 

9.50 

13.00 

13O0 


43 


1-999  (86<M332-00 163-4)  ... 

1000-end (869-032-00164-2)  ... 

(869-032-00165-1) 31.00 


31.00 
50.00 


1-199  (869-032-00166-9) 30.00 

200-499 .™ (869-032-00167-7) 18.00 

500-1 199  . (86-^132-00168-5) 2900 

1200-€nd (869-032-00169-3) 39.00 

].40  .„ (869-032-00170-7) 26.00 

41-69      (869-032-00171-5) 22J0O 

70-89     » (869-032-00172-3) 11.00 

90-139 (869-032-00173-1) 27.00 

140-155 ™ (869-032-00174-0) 15.00 

156-165  ....- (869-032-00175-8) 20.00 

166-199    (869-032-00176-6) 26.00 

20O-499    (869-032-00177-4) 21.00 

500-End  (869-032-00178-2) 17.00 

*7Pwt*:  ,^^ 

0-19  (869-032-00179-1) 34.00 

20-39         (869-032-00180-4) 27.00 

40-69      (869-032-00181-2) 23.00 

70-79  (869-032-00182-1) 33.00 

80-ElSd  (869-032-00183-9) 43.00 

48  Ctiaptars: 

1  (Ports  1-51) 


(869-032-00184-7) 53.00 

1  (Ports  52-99)  (869-032-00185-5) 29.00 

2  (Ports  201-299) (869-032-00186-3) 35.00 


3-6         (869-032-O0187-1) 

7-14         (869-032-00188-0) 

15-28 (869-032-00189-8) 


29.00 
32.00 
33.00 


29L^nd  (869-032-00190-1) 25.00 

49  Parts: 

1-99           (869-O32-00191-0) 31.00 

100-185    _  (869-032-00192-8) 50.00 

186-199 (869-032-00193-6) 1 1.00 

200-399 (869-032-00 194-4) 43.00 

400-999 (869-032-00195-2) 49.00 

1000-1199  (869-032-00196-1) 19.00 

1200-€nd (869-032-00197-9) 14.00 

50  Psrts* 

1-199        (869-032-00198-7) 41.00 

200-599 (86»-032-00 199-5) 22.00 

600-£nd  (869-032-00200-2) 29.00 

CFR  Index  and  Firuings 

Aids (869-034-00049-6) 46.00 


July  1,  1997 
*July  1.  1996 
Jufy  1,  1997 
July  1,  1997 
July  1,  1997 

iJuly  1,  1984 
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Federal  Register 
Vol.  63.  No.  120 
Tuesday,  )ime  23,  1996 


This  secton  of  the  FEDERAL  REGISTER 
contains  regulatory  cJocuments  having  general 
applcatHlity  and  legal  ettect.  most  of  which 
are  keyed  to  arxj  codified  m  tfie  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  575 
RIN  3206-AI31 

Retention  Allowances 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  OfBce  of  Perronnel 
Management  (OPM)  is  issuing  interim 
regulations  to  provide  agencies  with 
discretionary  authority  to  pay  retention 
allowances  of  up  to  10  percent  of  an 
employee's  rate  of  basic  pay  (or  up  to  25 
percent  with  OPM  approval)  to  a  group 
or  category  of  employees  in  certain 
Umited  circujustances.  This  change  is 
being  made  to  address  the  desire  of 
some  agencies  to  waive  the  case-by-case 
determination  requirement  contained  in 
current  regulations  in  order  to  expedite 
the  authorization  of  retention 
allowances  for  certain  information 
technology  employees.  This  change  will 
have  the  effect  of  providing  agencies 
with  greater  flexibility  in  responding  to 
a  possible  increased  need  for  retention 
incentives  for  computer  programmers 
who  must  make  the  computer  system 
changes  needed  to  meet  the  year  2000 
conversion  requirements. 
DATES:  June  23. 1998.  Comments  must 
be  received  on  or  before  August  24, 
1998. 

ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31,  1900  E  Street  ^4W.,  Washington, 
DC  20415;  FAX:  (202)  606-0824;  or 
email  to  payleave@opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Shields,  (202)  606-2858;  FAX:  (202) 


606-0824;  or  email  to 
payleave€topm.gov 
SUPPLEMENTARY  INFORMATION:  The 
regulatory  change  set  forth  below  is 
necessary  to  provide  agencies  with 
discretionary  authority  to  pay  retention 
allowances  of  up  to  10  percent  of  an 
employee's  rate  of  basic  pay  (up  to  25 
percent  with  Office  of  Personnel 
Management  approval)  to  a  group  or 
category  of  employees  (excluding 
members  of  the  Senior  Executive 
Service  (SES),  employees  in  senior-level 
or  scientific  or  professional  (SL/ST) 
positions.  Executive  Schedule  officials, 
and  Presidential  appointees). 

The  ciurent  retention  allowance 
authority  in  5  U.S.C.  5754  and  5  CFR 
part  575,  subpart  C,  provides  agencies 
with  discretionary  authority  to  pay  a 
retention  allowance  of  up  to  25  percent 
of  basic  pay  to  an  employee  based  on  a 
determination  that  (1)  the  unusually 
high  or  unique  qualifications  of  the 
employee  or  a  special  need  of  the 
agency  for  the  employee's  services 
makes  it  essential  to  retain  the 
employee,  and  (2)  the  employee  would 
be  likely  to  leave  Federal  service 
without  the  allowance.  It  is  the  intent  of 
the  current  retention  allowance 
regulations  that  the  determination  that 
an  employee  is  likely  to  leave  the 
Federal  service  must  be  made  on  a  case- 
by-case  basis. 

Recently,  some  agencies  have 
expressed  a  desire  to  waive  the  case-by- 
case  determination  requirement  in  order 
to  expedite  the  authorization  of 
retention  allowances  for  certain 
information  technology  employees. 
SpeciBcally,  agencies  have  indicated  an 
increased  need  for  recruitment  and 
retention  incentives  for  computer 
programmers  and  other  employees  who 
must  make  the  required  computer 
system  changes  to  meet  the  year  2000 
conversion  requirements.  Agencies 
believe  it  is  essential  to  retain 
employees  with  progranmiing  and  other 
information  technology  skills  to  meet 
the  year  2000  conversion  goals  because 
some  of  the  system  changes  are  critical 
to  agency  missions.  Some  of  these 
employees  also  have  unique  knowledge 
and  skills  in  special  programming 
languages  or  antiquated  computer 
systems  that  are  often  necessary  for 
making  year  2000  modifications. 
Agencies  believe  employees  with  such 
programming  skills  are  likely  to  leave 
Federal  service  for  Government 


contractor  or  other  private  sector  jobs 
with  similar  programming  needs. 

Currently,  the  compensation  tool  that 
is  primarily  used  for  resolving 
recruitment  and  retention  problems  for 
categories  or  groups  of  employees  is  the 
special  salary  rate  authority  under  5 
U.S.C.  5305  and  5  CFR  part  530,  subpart 
B.  However,  special  salary  rates  may  not 
always  be  the  most  appropriate  option 
for  resolving  temporary  or  immediate 
staffing  needs  such  as  the  year  2000 
conversion  projects.  For  example, 
special  rate  schedules  can  be  expensive 
and  difficult  to  terminate  when  no 
longer  needed  because  they  are  basic 
pay  for  all  purposes.  Higher  rates  of 
basic  pay  increase  the  cost  of  retirement, 
life  insurance,  premium  pay,  and 
certain  other  entitlements  and  have  a 
continuing  effect  on  the  employee's 
future  pay  entitlements  (for  example, 
upon  promotion). 

Also,  under  current  law,  if  a  special 
rate  schedule  is  terminated,  each 
employee's  special  pay  rate  must  be  set 
at  an  equivalent  rate  in  the  basic 
General  Schedule  rate  range  for  the 
employee's  grade,  or,  if  the  rate  exceeds 
the  maximiun  rate  for  that  grade,  the 
employee  becomes  entitled  to  pay 
retention  under  5  U.S.C.  5363.  In  both 
cases,  the  employee's  pay  rate  would  be 
increased  by  locahty  pay,  providing  an 
unnecessary  windfall  pay  increase. 
Estabhshing  special  rate  schedules  with 
such  long-term  pay  impUcations  for 
temporary  staffiiig  needs  can  be  very 
costly  to  agencies. 

These  interim  regulations  amend  5 
CFR  575.305  by  adding  a  new  paragraph 
(d)  to  provide  agencies  with  authority  to 
authorize  retention  allowances  of  up  to 
10  percent  of  an  employee's  rate  of  basic 
pay  for  a  group  or  category  employees 
in  certain  limited  circumstances.  This 
authority  does  not  apply  to  employees 
in  senior-level  and  scientific  or 
professional  (SL/ST)  positions,  members 
of  the  Senior  Executive  Service, 
Executive  Schedule  officials. 
Presidential  appointees,  or  those  in 
similar  positions  with  respect  to  which 
the  authority  to  approve  retention 
allowances  has  been  delegated  to  agency 
heads  by  OPM  under  section  575.302(c). 
For  employees  in  these  categories, 
retention  allowances  must  continue  to 
be  approved  on  a  case-by-case  basis. 

Retention  allowances  authorized  for  a 
category  of  employees  must  be  based  on 
a  written  determination  that  the 
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employees  have  unusually  high  or 
unique  qualifications  or  the  agency  has 
a  special  need  for  the  employees' 
services  that  makes  it  essential  to  retain 
the  employees  in  that  category  and  that 
it  is  reasonable  to  presume  that  there  is 
a  high  risk  that  a  significant  number  of 
employees  in  the  targeted  category  are 
likely  to  leave  Federal  service  in  the 
absence  of  the  allowance.  The 
determination  that  there  is  a  high  risk 
that  a  significant  number  of  employees 
in  the  targeted  category  are  likely  to 
leave  may  be  based  on  evidence  of 
extreme  labor  market  conditions,  high 
demand  in  the  private  sector  for  the 
employees'  knowledge  and  skills, 
significant  disparities  between  Federal 
and  private  sector  salaries,  or  other 
similar  conditions.  All  other  criteria  and 
requirements  for  payment  under  5  CFR 
part  575,  subpart  C,  must  be  met  before 
an  agency  may  pay  a  retention 
allowance  to  an  individual  employee  in 
the  targeted  category. 

The  new  paragraph  (d)  also  authorizes 
OPM  to  approve  retention  allowances  in 
excess  of  10  percent,  but  not  to  exceed 
25  percent,  of  an  employee's  rate  of 
basic  pay  for  a  category  of  employees 
upon  the  request  of  the  head  of  an 
agency.  (The  regulations  continue  to 
provide  agencies  with  authority  to  pay 
retention  allowances  of  up  to  25  percent 
of  basic  pay  to  employees  on  a  case-by- 
case  basis  without  OPM  approval.)  Such 
group  retention  allowance  requests  must 
include  a  description  of  the  category 
and  number  of  employees  to  be  covered 
by  the  proposed  retention  allowance,  a 
written  determination  that  the  group  or 
category  of  employees  meets  the  criteria 
for  payment  of  an  allowance  to  a  group 
or  category  of  employees,  the  proposed 
percentage  retention  allowance  payment 
and  a  justification  for  that  percentage, 
the  expected  duration  of  retention 
allowance  payments,  and  any  other 
information  pertinent  to  the  case  at 
hand.  OPM  may  require  that  requests  be 
coordinated  with  other  agencies  having 
employees  in  the  same  category.  This 
will  ensure  a  level  playing  field  among 
agencies  with  similar  staffing  needs  and 
help  avoid  the  escalation  of  payroll 
costs  driven  primarily  by  interagency 
competition  for  employees. 

Agencies  should  be  as  specific  as 
possible  when  identifying  and  defining 
the  targeted  category  of  employees  for 
which  a  retention  allowance  is 
authorized.  The  employee  category 
should  be  narrowly  defined  by  a 
combination  of  factors  such  as 
occupational  series,  grade  level,  duties 
performed  and  unique  qualifications 
required,  organization  or  team 
designation,  geographic  location,  the 


specific  project  the  group  is  working  on 
or  service  the  group  is  providing,  and 
the  level  of  performance  required.  (Note 
that,  while  an  employee's  performance 
level  may  be  one  of  the  supporting 
factors  that  is  considered  in  deciding 
whether  to  pay  a  retention  allowance 
and  in  setting  the  allowance  rate,  it 
should  not  be  the  primary  determining 
factor.) 

The  interim  regulations  will  provide 
the  retention  allowance  authority  as  an 
alternative  to  the  special  salary  rate 
authority  for  resolving  recruitment  and 
retention  problems  related  to  the  year 
2000  conversion  project  and  other 
agency  staffing  needs  on  a  categorical 
basis.  Retention  allowances  are  more 
flexible  and  cost  effective  than  special 
rates.  For  example,  in  the  case  of 
allowances  approved  for  individual 
employees  or  groups  of  employees, 
agencies  may  vary  the  size  of  retention 
allowance  payments  based  on  such 
factors  as  the  severity  of  the  turnover 
problem  and  labor  market  conditions  in 
a  geographic  area,  the  criticality  of  the 
particular  project,  the  percentage  of  time 
the  employee(s)  must  devote  to  a 
project,  and  special  qualifications  of  the 
individual  employee  or  group  of 
employees. 

Also,  retention  allowances  are  more 
suited  for  temporary  staffing  needs 
because  agencies  can  reduce  or 
terminate  retention  allowances  at  any 
time  at  no  cost.  Agencies  may  reduce  or 
terminate  an  allowance  if  a  lesser 
amount  or  none  at  all  would  be 
sufficient  to  retain  an  employee  (or 
group  of  employees  in  the  case  of  group- 
based  allowances),  if  labor  market 
conditions  make  it  more  likely  to  recruit 
candidates  with  needed  qualifications, 
if  the  need  for  the  services  of  the 
employee(s)  has  been  reduced,  or  if 
budgetary  considerations  make  it 
difficult  to  continue  paying  the 
allowance.  Because  retention 
allowances  are  not  basic  pay,  reduction 
or  termination  of  an  allowance  is  not  an 
adverse  action  under  chapter  75  of  title 
5,  United  States  Code. 

Agencies  should  be  aware  that 
providing  additional  comptensation  is 
not  the  only,  nor  always  the  best,  way 
to  resolve  recruitment  and  retention 
problems.  Agencies  should  carefully 
analyze  their  staffing  needs  and 
employee  work  situations  and  explore 
non-pay  human  resources  management 
ahematives,  as  well.  For  example, 
agencies  should,  as  appropriate, 
investigate  alternative  recruitment 
strategies,  use  of  temporary  or  term 
appointments,  employment  of  experts 
and  consultants,  and  appointments  with 
varying  work  schedules,  such  as  part- 


time,  intermittent,  and  seasonal 
schedules.  Agencies  may  redesign  jobs 
so  that  a  pool  of  candidates  may  more 
easily  qualify  for  a  position  or  to  make 
a  job  more  appealing  to  candidates  by 
adding  desirable  duties  or  eliminating 
undesirable  duties. 

Other  flexibilities  include  establishing 
alternative  work  schedules  (i.e.,  flexible 
or  compressed  work  schedules)  and  job 
sharing  and  telecommuting  programs  for 
employees.  As  appropriate,  agencies 
may  also  pay  or  share  the  cost  of 
employee  training  and  higher  education. 
Finally,  agencies  should  ensure  that  the 
employee's  work  environment  is  safe 
and  conducive  to  enhanced 
performance  and  retention.  For 
example,  modem  equipment  and  a 
comfortable  work  space  may  be  more  of 
a  retention  incentive  than  additional 
compensation.  Agencies  should  weigh 
the  advantages  and  disadvantages  of 
each  of  these  and  the  many  other  human 
resources  management  flexibilities  to 
ensure  that  the  most  responsive  and  cost 
effective  staffing  strategy  is 
implemented. 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  5  U.S.C. 
553(d)(3),  I  find  that  good  cause  exists 
to  make  this  rule  effective  in  less  than 
30  days.  This  regulation  is  needed  to 
provide  agencies  with  an  alternative 
compensation  tool  to  meet  their  staffing 
needs  in  time  to  successfully  meet  year 
2000  computer  system  conversion 
requirements. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  575 

Government  employees,  Wages. 
OfBce  of  Personnel  Management. 
Janks  R.  Lachance, 
Director. 

Accordingly,  OPM  is  amending  part 
575  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 
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PART  575— RECRUITMENT  AND 
RELOCATION  BONUSES;  RETENTION 
ALLOWANCES;  SUPERVISORY 
DIFFERENTIALS 

1.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Autbwrity:  5  U.S.C.  1104(a)(2).  5753,  5754, 
and  5755;  sees.  302  and  404  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(Pub.  L  101-509),  104  SUt.  1462  and  1466, 
respectively;  E.G.  12748,  3  CFR,  1992  Comp., 
p.  316. 

Subpart  C — Retention  Allowances 

2.  Section  575.305  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

4  575.306    Agwtcy  retention  allowanca 
plans;  hlgh«r  level  review  and  approval; 
and  crttarta  for  payment 

•        •        •        •        • 

(d)  Approval  of  retention  alhwances 
for  groups  or  categories  of  employees. 
(1)  An  agency  may  authorize  a  retention 
allowance  of  up  to  10  percent  of  an 
employee's  rate  of  basic  pay  for  a  group 
or  category  of  employees  (excluding 
individuals  covered  by  §  575.302(a)  (2), 
(3),  (5),  or  (6)  or  those  in  similar 
positions  with  respect  to  which  the 
authority  to  approve  retention 
allowances  has  been  delegated  to  agency 
heads  by  OPM  under  §  575.302(c))  based 
on  a  written  determination  that  the 
category  of  employees  has  unusually 
high  or  unique  quahfications,  or  the 
agency  has  a  special  need  for  the 
employees'  services  that  makes  it 
essential  to  retain  the  employees  in  that 
category,  and  that  it  is  reasonable  to 
presume  that  there  is  a  high  risk  that  a 
significant  number  of  employees  in  the 
targeted  category  are  likely  to  leave 
Federal  service  in  the  absence  of  the 
allowance.  The  determination  that  there 
is  a  high  risk  that  a  significant  number 
of  employees  in  the  targeted  category 
are  likely  to  leave  may  be  based  on 
evidence  of  extreme  labor  market 
conditions,  high  demand  in  the  private 
sector  for  the  knowledge  and  skills 
possessed  by  the  employees,  significant 
disparities  between  Federal  and  private 
sector  salaries,  or  other  similar 
conditions. 

(2)  Upon  the  request  of  the  head  of  an 
agency,  OPM  may  approve  a  retention 
allowance  in  excess  of  10  {}ercent,  but 
not  in  excess  of  25  percent,  of  an 
employee's  rate  of  basic  pay  for  a  group 
or  category  of  employees  that  meets  the 
criteria  specified  in  paragraph  (d)(1)  of 
this  section.  OPM  may  require  that  such 
requests  be  coordinated  with  other 
agencies  having  similarly  situated 
employees  in  the  same  category.  Group 
retention  allowance  requests  must 
include — 


(i)  A  description  of  the  group  or 
category  and  number  of  employees  to  be 
covered  by  the  proposed  retention 
allowance; 

(ii)  A  written  determination  that  the 
group  or  category  of  employees  meets 
the  criteria  specified  in  paragraph  (d)(1) 
of  this  section; 

(iii)  The  proposed  percentage 
retention  allowance  payment  and  a 
justification  for  that  percentage; 

(iv)  The  expected  duration  of 
retention  allowance  payments;  and 

(v)  Any  other  information  pertinent  to 
the  case  at  hand. 

(3)  All  other  criteria  and  requirements 
for  payment  under  this  subpart  must  be 
met  before  a  retention  allowance  may  be 
paid  to  any  individual  employee  under 
this  paragraph  (d). 

(PR  Doc.  96-16667  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adinlnistration 

14  CFR  Part  25 

pocket  No.  NM149.  Special  Conditions  No. 
25-13&-Sq 

Special  Conditions:  McDonnell 
Douglas  DC-9-81,-82  Ahplanes;  High 
Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  McDonnell  Douglas  DC-9-81, 
-82  airplanes  modified  by  Midwest 
Express  Airlines.  These  airplanes  will 
have  novel  and  unusual  design  features 
when  compared'to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  June  11, 1998. 
Comments  must  be  received  on  or 
before  August  7, 1998. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7),  Docket 
No.  NM149, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 


address.  Conunents  must  be  marked: 
Docket  No.  NM149.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beeane,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2799;  facsimile 
(425) 227-2796. 

SUPPLEMENTARY  INFORMATtON: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  viewrs,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
docket  and  special  conditions  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
conunents  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM149.  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  March  12,  1998,  Midwest  Express 
AirUnes  applied  for  a  supplemental  typ>e 
certificate  (STC)  to  modify  McDonnell 
Douglas  DC-9-81,-82  airplanes  listed 
on  Type  Certificate  A6WE.  The 
modification  incorporates  the 
installation  of  electronic  flight 
instrument  system  (EFIS)  for  display  of 
critical  flight  parameters  (altitude, 
airspeed,  and  attitude)  to  the  crew. 
These  displays  can  be  susceptible  to 
disruption  to  both  command/response 
signals  as  a  result  of  electrical  and 
magnetic  interference.  This  disruption 
of  signals  could  result  in  loss  of  all 
critical  flight  displays  and 
annimdations  or  present  misleading 
information  to  the  pilot. 
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Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
§  21.101.  N4idwest  Express  Avionics 
must  show  that  the  McDonnell  Douglas 
DC-9-81,  -82  airplanes,  as  changed, 
continue  to  meet  the  applicable 
■provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A6WE.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  conunonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  McDonnell 
Douglas  DC-9-8\.  -82  airplanes  include 
14  CFR  part  25.  dated  February  1, 1965. 
with  Amendments  1  through  40.  as 
amended  by  TCDS  A6WE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  McDonnell  Douglas 
DC-9-81,  -82  airplanes  because  of 
novel  or  unusual  design  features, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
estabhshed  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §21. 101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Midwest  Express 
Airlines  apply  at  a  later  date  for  design 
change  approval  to  modify  any  other 
model  already  included  on  the  same 
type  certificate  to  incorporate  the  same 
novel  or  unusual  design  feature,  these 
special  conditions  would  also  apply  to 
the  other  model  under  the  provisions  of 
821.101(a)(1).      ' 

Novel  or  Unusual  Design  Features 

The  modified  McDonnell  E)ouglas 
DC-9-81.  -82  will  incorporate  a  new 
electronic  flight  instrument  system 
(EFIS),  which  was  not  available  at  the 
time  of  certification  of  these  airplanes, 
that  performs  critical  functions.  This 
system  may  be  vulnerable  to  HIRF 
external  to  the  airplane. 

Discussion 

There  is  no  s{)ecific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  &x)m 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 


To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  McDonnell  Douglas  DC-9-81, 
-82,  which  require  that  new  electrical 
and  electronic  systems,  such  as  the 
EFIS,  that  perform  critical  functions  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  sateUite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1 .  OR  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airfr^ime  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to,  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

ReU  strength 
(volts  per  meter) 

Peak 

Average 

6  GH2-«  GHz 

8  GHz— 12  GHz  .... 
12  GHz— 18  GHz  .. 
18  GHz— 40  GHz  .. 

1000 
3000 

2000 
600 

200 
300 
200 
200 

Rekl  strength 

Frequency 

(voNs  per  metaO 

Peafc 

Average 

10  kHz— 100  kHz  .. 

SO 

50 

100  kHz— 600  kHz 

50 

50 

500  kHz— 2  MHz  ... 

SO 

50 

2  MHz— 30  MHz  ... 

100 

100 

30  MHz— 70  MHz 

SO 

50 

70  MHz— 100  MHz 

SO 

50 

100  MHz— 200 

MHz  ....„ -. 

100 

100 

200  MHz— 400 

MHz  -. 

100 

100 

400  MHz— 700 

MHz  

700 

50 

700  MHz— 1  GHz  .. 

700 

100 

1  GHz— 2  GHz 

2000 

200 

2  GHz— J  GHz 

3000 

200 

4  GHz— 6  GHz 

3000 

20U 

The  fieU  strengths  are  expressed  in  terms 
of  peak  root-meart-square  (rms)  values. 

The  threat  levels  identified  above 
differ  from  those  used  in  previous 
special  conditions  are  the  result  of  an 
FAA  review  of  existing  studies  on  the 
subject  of  HIRF,  in  light  of  the  ongoing 
work  of  the  Electromagnetic  Effects 
Harmonization  Working  Group  of  the 
Aviation  Rulemaking  Advisory 
Committee.  In  general,  these  standards 
are  less  critical  than  the  threat  level  that 
was  previously  used  as  the  basis  for 
earlier  special  conditions. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  McDonnell 
Douglas  DC-9-81,  -82  airplanes 
modified  by  Midwest  Express  Airlines. 
Should  Midwest  Express  Airlines  apply 
at  a  later  date  for  design  change 
approval  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  fieature.  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
featiu^s  on  McDonnell  Douglas  IX>-9- 
81.  -82  airplanes  modified  by  Midwest 
Express  Avionics.  It  is  not  a  rule  of 
general  appUcability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  conunent 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
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response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(gJ,  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by.  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  McDonnell 
Douglas  DC-9-81,  -82  airplanes 
modified  by  Midwest  Express  Airlines. 

1.  Protection  From  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
appUes: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  ]une  11, 
1998. 
Durell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  98-16632  Filed  6-22-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQ001 -87-020] 
RIN2115-AE47 

Dravrbridge  Operation  Regulatiorw; 
Passaic  River,  NJ 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends  the 
operating  rules  for  five  bridges  over  the 
Passaic  River  in  New  Jersey.  This  final 
rule  will  allow  the  bridge  owners  to 
operate  their  bridges  on  an  advance 
notice  basis.  The  Jackson  Street  Bridge 
at  mile  4.6.  the  Bridge  Street  Bridge  at 
mile  5.6,  and  the  Clay  Street  Bridge  at 


mile  6.0,  will  open  on  signal  after  a  four 
hour  advance  notice  is  given.  The  New 
Jersey  Transit  Rail  Operations  (NJTRO) 
Bridge  at  mile  11.7,  and  the  Route  3 
Bridge  at  mile  11.8,  will  open  on  signal 
after  a  24  hour  notice  is  given.  This  final 
rule  is  expected  to  relieve  the  bridge 
owners  of  the  burden  of  constantly 
having  personnel  available  to  open  the 
bridges  and  still  provide  for  the  needs 
of  navigation. 

DATES:  This  final  rule  is  effective  July 
23,  1998. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atlantic 
Avenue.  Boston.  Ma.  02110-3350,  7 
a.m.  through  J  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-8364. 
FOR  njRTHER  INFORMATION  CONTACT: 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  District.  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  13,  1998,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations  Passaic  River, 
New  Jersey,  in  the  Federal  Register  (63 
FR  7357).  The  Coast  Guard  did  not 
receive  any  comments  in  response  to  the 
notice  of  proposed  rulemaking.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background 

The  clearances  at  mean  high  water 
(MHW)  and  mean  low  water  (MLW)  for 
the  five  bridges  affected  by  this  rule 
change  are  as  follows:  Jackson  Street  15' 
MHW  &  20'  MLW,  Bridge  Street  7' 
MHW  &  12'  MLW,  Clay  Street  8'  MHW 
&  13'  MLW,  NJTRO  26'  MHW  &  31' 
MLW  and  Route  3  35'  MHW  &  40'  MLW. 

The  Jackson  Street,  Bridge  Street  and 
Clay  Street  bridges  presently  open  on 
signal,  except  that,  notice  must  be  given 
before  2:30  a.m.  for  openings  between 
4:30  p.m.  and  7  p.m.  This  change  to  the 
operating  regulations  will  require  the 
bridges  to  open  on  signal  after  four 
hours  notice  is  given. 

The  NJTRO  Bridge  presently  of)ens  on 
signal  from  8  a.m.  to  4  p.m.,  if  at  least 
six  hours  notice  is  given.  From  4  p.m. 
to  8  a.m.,  the  draw  need  not  be  open. 
The  Route  3  Bridge  presently  opens  on 
signal,  if  at  least  six  hours  notice  is 
given.  New  Jersey  Transit  Rail 
Operations  records  indicate  there  has 
not  been  a  request  to  open  the  NJTRO 
Bridge  since  December,  1991.  The  New 
Jersey  Department  of  Transportation 
records  indicate  there  have  been  only 
ten  bridge  openings  during  the  last  ten 


years  for  the  Route  3  Bridge.  All  ten 
openings  were  test  openings. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  The  six  month  advance 
notice  requirement  for  the  NJTRO  and 
Route  3  Bridge  published  in  the  Notice 
of  Proposed  Rulemaking  has  been 
changed  to  a  24  hour  advance  notice  for 
openings.  Upon  further  review  the  Coast 
Guard  believes  a  24  hour  notice  is  a 
more  reasonable  time  period  than  the 
six  months  in  the  original  proposal.  The 
Coast  Guard  believes  that  six  months  is 
too  restrictive  for  mariners  that  may 
need  to  transit  through  the  bridges.  The 
bridge  owners  have  been  contacted  and 
advised  that  a  six  month  notice  is  too 
restrictive  to  navigation  and  so  long  as 
the  respective  bridges  are  movable 
bridges  that  they  must  continue  to  keep 
the  operating  machinery  in  good 
working  condition.  A  24  hour  advance 
notice  should  still  provide  relief  to  the 
bridge  owners  by  not  requiring  the 
bridges  to  be  crewed  and  still  provide 
for  the  needs  of  navigation  that  may 
desire  to  pass  throu^  the  bridge. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  bridges  must 
operate  in  accordance  with  the  needs  of 
navigation  while  providing  for  the 
reasonable  needs  of  land  transportation. 
This  final  rule  adopts  the  operating 
hours  which  the  Coast  Guard  believes  to 
be  appropriate  based  on  the  results  of 
past  experience  with  the  roving 
drawtender  crew  operation  and  public 
comments.  The  Coast  Guard  believes 
this  final  rule  achieves  the  requirement 
of  balancing  the  navigational  rights  of 
boaters  and  the  needs  of  land  based 
transportation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 
Therefore,  for  the  reasons  discussed  in 
the  Regulatory  Evaluation  section  above, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Figure  2-1, 
paragraph  32(e),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  have  a 
significant  effect  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46,  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.739.  paragraphs  (d),  (f),  (i). 
(m)  and  (n)  are  revised  to  read  as 
follows: 

§117.739    Passaic  River. 

***** 

(d)  The  draw  of  the  Jackson  Street 
Bridge,  mile  4.6,  shall  open  on  signal  if 


at  least  four  hours  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 

(f)  The  draw  of  the  Bridge  Street 
Bridge,  mile  5.6,  shall  open  on  signal  if 
at  least  four  hours  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 

•  •        •        •        • 

(i)  The  draw  of  the  Clay  Street  Bridge, 
mile  6.0,  shall  open  on  signal  if  at  least 
four  hours  notice  is  given  by  calling  the 
number  posted  at  the  bridge. 

•  •        •        •        • 

(m)  The  draw  of  the  NJTRO  Bridge, 
mile  11.7,  shall  open  on  signal  after  at 
least  a  24  hour  notice  is  given  by  calling 
the  number  posted  at  the  bridge. 

(n)  The  draw  of  the  Route  3  Bridge, 
mile  11.8,  shall  open  on  signal  after  at 
least  a  24  hour  notice  is  given  by  calling 
the  number  posted  at  the  bridge. 

•  ■        *        •        • 

Dated:  June  8, 1998. 
R.  M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  9ft-16666  Filed  6-22-98;  8:45  am] 
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DEPARTMEhfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-08-044] 

RIN2115-nAA97 

Safety  Zone:  City  of  Yonkers 
Fireworks,  New  York,  Hudson  River 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  City  of  Yonkers  fireworks  program 
located  on  the  Hudson  River,  Yonkers, 
New  York.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  the  Hudson  River. 
DATES:  This  rule  is  effective  from  8:30 
p.m.  until  10  p.m.  on  Saturday,  July  4, 
1998,  with  a  rain  date  of  Sunday,  July 
5,  1998,  at  the  same  time  and  place. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
Inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305.  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  The  telephone  number  is  (718) 
354-4195. 
FOR  FURTHER  INFORMATION  CONTACT: 


Lieutenant  (Junior  Grade)  A.  Kenneally, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York,  at  (718) 
354-4195. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  alter  Federal  Register 
publication.  Due  to  the  fact  that  plans 
for  this  event  were  recently  finalized, 
there  was  insufficient  time  to  draft  and 
publish  an  NPRM.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
pubUc  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
this  fireworks  display,  which  is 
intended  for  public  entertainment. 

Background  and  Purpose 

Bay  Fireworks  has  submitted  an 
Application  for  Approval  of  Marine 
Event  to  hold  a  fireworks  program  on 
the  waters  of  the  Hudson  River  at 
Yonkers,  New  York.  The  fireworks 
program  is  being  sponsored  by  the  City 
of  Yonkers.  This  regulation  establishes  a 
safety  zone  in  all  waters  of  the  Hudson 
River  within  a  360  yard  radius  of  the 
fireworks  barge  located  at  approximate 
position  40''56'14"  N  073'54'28"  W 
(NAD  1983),  approximately  350  yards 
northwest  of  the  Yonkers  Municipal 
Pier.  The  safety  zone  is  in  effect  from 
8:30  p.m.  until  10  p.m.  on  Saturday, 
July  4, 1998,  with  a  rain  date  of  Sunday, 
July  5, 1998,  at  the  same  time  and  place. 
The  safety  zone  prevents  vessels  from 
transiting  this  portion  of  the  Hudson 
River,  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  Regulatory  Evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  finding  is  based  on 


UMI 


Federal  Register/ Vol.  63,  No.  120 /Tuesday.  June  23,  1998 /Rules  and  Regulations 


34125 


the  limited  marine  traffic  in  the  area,  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone,  that  vessels 
may  safely  transit  to  the  west  of  the 
zone,  and  extensive  advance 
notifications  which  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.]  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et.  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figure  2-1, 
paragraph  34(g],  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 


PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.TQ1-044  to 
read  as  follows: 

§  1 65.T01  -044    Safety  Zone:  city  ot 
Yonkers  Fireworks,  New  York,  Hudson 
River. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  the  Hudson 
River  within  a  360  yard  radius  of  the 
fireworks  barge  at  approximately 
position  40''56'14"  N  073'54'28"  W 
(NAD  1983),  located  approximately  350 
yards  northwest  of  the  Yonkers 
Municipal  Pier. 

(b)  Effective  period.  This  section  is 
effective  from  8:30  p.m.  until  10  p.m.  on 
Saturday,  July  4,  1998,  with  a  rain  date 
of  Sunday,  July  5, 1998,  at  the  same 
time  and  place. 

(c)  Regulations.  (1)  The  general 
regulations  in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  should 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  June  2. 1998. 
Richard  C.  Vlaun, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  New  York. 

[FR  Doc.  98-16664  Filed  6-22-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay;  98-011] 

RIN2115-AA97 

Safety  Zone;  San  Francisco  Bay,  San 
Francisco,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  a  portion  of  the  navigable 
waters  of  San  Francisco  Bay,  CA, 
surrounding  two  barges  used  as  a 
platform  to  launch  fireworks  for  the  San 
Francisco  Chronicle's  4th  of  July 


Waterfront  Festival,  from  8  p.m.  to  11:30 
p.m.,  PDT.  The  launch  barges,  which 
will  be  tethered  together,  will  be  located 
approximately  1 ,000  feet  northwest  of 
Pier  39.  Fireworks  will  also  be 
simultaneously  launched  from  land  at 
the  Northern-most  point  of  the  Aquatic 
Park. 

This  temporary  safety  zone  is 
necessary  to  provide  for  the  safety  of 
participating  technicians,  waterbome 
and  shore-side  spectators,  vessels,  and 
other  property  during  the  fu-eworks 
display.  Persons  tmd  vessels  are 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  this  safety 
zone  unless  authorized  by  the  Captain 
of  the  Port,  or  a  designated 
representative  thereof  Commercial 
vessels  may  request  authorization  to 
transit  this  safety  zone  by  contacting 
Vessel  Traffic  Service  on  Channel  14 
VHF-FM. 

DATES:  This  safety  zone  will  be  in  effect 
on  July  4,  1998  from  8  p.m.  to  11:30 
p.m.,  PDT.  If  the  event  concludes  prior 
to  the  scheduled  termination  time,  the 
Captain  of  the  Port  will  cease 
enforcement  of  this  safety  zone  and  will 
announce  that  fact  via  Broadcast  Notice 
To  Mariners. 

ADDRESSES:  U.S.  Coast  Guard  Marine 
Safety  Office  San  Francisco  Bay, 
Building  14,  Coast  Guard  Island, 
Alameda,  CA  94501-5100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Lesley  F.  Dion- 
Bow,  U.S.  Coast  Guard  Marine  Safety 
Office  San  Francisco  Bay;  (510)  437- 
3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

In  accordance  with  5  U.S.C.  553,  a 
Notice  of  Proposed  Rule  (NPRM)  was 
not  published  for  this  temporary 
regulation  and  good  cause  exists  for 
making  it  effective  prior  to,  or  less  than 
30  days  after,  Federal  Register 
publication.  Publication  of  an  NPRM 
and  delay  of  its  effective  date  would  be 
contrary  to  the  public  interest  since  the 
precise  location  of  the  event 
necessitating  the  promulgation  of  this 
safety  zone,  and  other  logistical  details 
surrounding  the  event,  were  not 
finalized  until  a  date  fewer  than  30  days 
prior  to  the  event  date.  Therefore,  the 
event  would  be  finished  before  the 
rulemaking  process  was  complete  if  an 
NPRM  was  published,  jeopardizing  the 
safety  of  the  lives  and  property  of  event 
participants  and  spectators. 

Discussion  of  Regulation 

The  San  Francisco  Chronicle  is 
sponsoring  the  4th  of  July  Waterfront 
Festival  on  the  evening  of  July  4, 1998. 
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These  fireworks  will  be  launched  from 
two  barges  which  will  be  tethered  and 
located  approximately  1.000  feet 
northwest  of  Pier  39  in  the  San 
Francisco  Bay. 

The  safety  zone  will  be  bounded  by 
the  following  positions:  commencing  at 
37''48'32"W.  122''25'46"W,  thence  to 
37''48'52"N.  122''25'48"\V.  thence  to 
37'49'10"N.  122''24'30"W,  thence  to 
37''48'42"N.  122''24'30".  thence 
returning  to  the  point  of  origin.  This 
safety  zone  is  necessary  to  protect  the 
participating  technicians,  the  spectators, 
and  vessels  and  other  property  from  the 
hazards  associated  with  the  fireworks 
display.  Entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  proliibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  a 
designated  representative  thereof. 
Commercial  vessels  may  request 
authorization  to  transit  the  regulated 
area  by  contacting  the  Vessel  Traffic 
Service  on  Chaimel  14  VHF-FM.  For 
purposes  of  this  temporary  regulation, 
"commercial  vessels"  are  defined  as  all 
vessels  other  than  those  used  and 
registered/documented  exclusively  for 
recreational  purposes. 

Regulatory  Evaluation 

This  temporary  regulation  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  Due 
to  the  short  duration  and  limited  scope 
of  the  implementation  of  the  safety 
zone,  and  because  commercial  traHic 
will  have  an  opportunity  to  request 
authorization  to  transit,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  full  regulatory 
evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  small 
businesses  and  not-for-profit 
organizations  that  are  not  dominant  in 
their  respective  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 


certifies  under  5  U.S.C.  605(b)  that  this 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  any  substantial 
number  of  entities,  regardless  of  their 
size. 

Assistance  For  Small  Entities 

In  accordance  with  .§  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  afl'ected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Andrew  B.  Cheney.  U.S.  Coast  Guard 
Marine  Office  San  Francisco  Bay  at 
(510) 437-437-3037. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  19915  (44 
U.S.C.  3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  regulation  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
regulation  and  concluded  that  under 
Chapter  2.B.2.  of  Commandant 
Instruction  M16475.1C.  Figure  2-1. 
paragraph  (35).  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so.  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected. 

No  state,  local,  or  tribal  government 
entities  will  be  effected  by  this  rule,  so 
this  rule  will  not  result  in  annual  or 
aggregate  costs  of  $100  million  or  more. 


Therefore,  the  Coast  Guard  is  exempt 
bom  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  8.04.6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T1 1-080  is  added  to 
read  as  follow: 

§  165.T1 1-080    Safety  Zone:  San  Francisco 
Bay,  San  Francisco,  CA. 

(a)  Location.  The  area  bounded  by  the 
following  positions,  located  within  the 
navigable  waters  of  San  Francisco  Bay, 
constitutes  a  safety  zone  surrounding 
the  two  barges  used  as  a  platform  to 
launch  fireworks  for  the  San  Francisco 
Chronicle's  4th  of  July  Waterfront 
Festival:  commencing  at  37°48'32"  N, 
122"25'46"  W,  thence  to  37»48'52"  N, 
122'"25'48"  W,  thence  to  37''49'10"  N. 
122''24'30"  W,  thence  to  37''48'42"  N, 
122''24'30"  W,  thence  returning  to  the 
point  of  origin.  All  coordinates  referred 
use  Datum:  NAD  83. 

(b)  Effective  Dates.  This  safety  zone* 
will  be  in  effect  on  July  4, 1998  from  8 
p.m.  to  11:30  p.m..  PDT.  If  the  event 
concludes  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  this  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  To  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  a 
designated  representative  thereof. 
Commercial  vessels  may  request 
authorization  to  transit  the  safety  zone 
by  contracting  Vessel  Traffic  Service  on 
Channel  14  VHF-FM. 

Dated:  June  5, 1998. 
H.  Henderson. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port,  San  Francisco  Bay. 

[FR  Doc.  98-16663  Filed  6-22-98;  8:45  am) 
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DEPARTMErfT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AI76 

Criteria  for  Approving  Flight  Courses 
for  Educational  Assistance  Programs 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  dooiment  amends  the 
educational  assistance  and  education 
benefit  regulations  of  the  Department  of 
Veterans  Affairs  (VA).  It  revises  the 
criteria  to  be  used  in  approving  flight 
courses  for  the  education  benefits 
programs  VA  administers.  In  large  part, 
these  amendments  bring  the  approval 
criteria  into  agreement  with  various 
provisions  of  the  Veterans'  Benefits 
Improvements  Act  of  1996  and  with  the 
ciirrent  regulations  of  the  Federal 
Aviation  Administration.  Without  the 
changes  made  by  this  document,  VA 
would  not  be  able  to  provide 
educational  assistance  for  veterans  to 
attend  affected  flight  courses.  This 
dociunent  also  makes  other  changes  for 
the  purpose  of  clarification. 
DATES:  Effective  Date:  This  rule  is 
effective  June  23,  1998. 

Applicability  Date:  August  1, 1996,  for 
provisions  affecting  approval  of  courses 
or  enrollments  at  flight  training  centers 
certificated  under  14  CFR  part  142. 

Comments:  Conmients  must  be 
received  on  or  before  August  24,  1998. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave..  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI76."  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Education 
Advisor,  Education  Service  (225C), 
Veterans  Benefits  Administration,  202- 
273-7187. 

SUPPLEMENTARY  INFORMATION:  VA 
administers  education  benefit  programs, 
including  benefit  programs  for  flight 
training  courses.  This  document  amends 
subparts  D  and  K  of  38  CFR  part  21 , 
regarding  criteria  for  flight  training 
courses. 

Flight  training  courses  may  be 
approved  for  individuals  entitled  to 


educational  assistance  under  the 
Montgomery  CI  Bill — Active  Duty 
(MGIB)  (38  U.S.C.  chapter  30)  and  the 
Post-Vietnam  Era  Veterans'  Educational 
Assistance  Program  (VEAP)  (38  U.S.C. 
chapter  32),  as  well  as  for  certain 
individuals  under  the  Montgomery  GI 
Bill— Selected  Reserve  (MGIB-SR)  (10 
U.S.C.  chapter  1606). 

By  statute,  flight  training  courses  are 
required  to  meet  Federal  Aviation 
Administration  (FAA)  standards  and  be 
FAA  approved  (10  U.S.C.  16136(c)(1)(c); 
38  U.S.C.  3034(d)(3)  and  3241(b)(3)).  VA 
regulations  are  changed  to  reflect 
changes  to  FAA  standards  as  follows: 

•  FAA  is  changing  the  requirements 
for  approving  fli^t  courses  at  flight 
training  centers  using  flight  simulators 
or  advanced  flight  training  devices. 
These  courses  now  may  be  approved  at 
flight  training  centers  certificated  under 
the  new  FAA  standards. 

•  FAA  no  longer  will  approve 
training  for  both  an  instrument  rating 
and  a  commercial  pilot's  certificate  as  a 
single  course. 

•  FAA  established  a  maximum  for  the 
number  of  hours  of  training  in  a  flight 
simulator  that  could  be  coimted  toward 
the  required  minimum  number  of  hours 
of  experience  needed  for  each  rating. 

•  FAA  has  reorganized  various 
provisions  and  changed  terminology. 

Previously,  by  statute,  VA  could  not 
approve  the  enrollment  in  a  course 
offered  by  an  educational  institution 
when  such  course  had  been  in  operation 
for  less  than  two  years,  subject  to  a 
nimiber  of  exceptions.  Public  Law  104- 
275  repealed  these  statutory  provisions 
(formerly  at  38  U.S.C.  3689)  and 
established  new  provisions  at  38  U.S.C. 
3680A  which  state: 

(e)  The  Secretary  may  not  approve  the 
enrollment  of  an  eligible  veteran  in  a  ccnirse 
not  leading  to  a  standard  college  degree 
offered  by  a  proprietary  profit  or  proprietary 
nonprofit  educational  Institution  if — 

(1)  The  educational  institution  has  been 
operating  for  less  than  two  years: 

(2)  The  course  is  offered  at  a  branch  of  the 
educational  institution  and  the  branch  has 
been  operating  for  less  than  two  years;  or 

(3)  Following  either  a  change  in  ownership 
or  a  complete  move  outside  its  original 
general  locality,  the  educational  institution 
does  not  retain  substantially  the  same 
&culty,  student  t>ody,  and  courses  as  before 
the  change  in  ownership  or  the  move  outside 
the  general  locality  (as  determined  in 
accordance  with  regulations  the  Secretary 
shall  prescribe]  unless  the  educational 
institution  following  such  change  or  move 
has  been  in  operation  for  at  least  two  years. 

The  regulations  regarding  flight 
courses  are  amended  to  reflect  changes 
in  the  "two-year"  statutory  provisions. 
Moreover,  we  are  interpreting  the  term 


"branch"  to  include  a  flight  school 
satellite  base. 

This  document  also  amends  the 
regulations  regarding  the  "85-15 
percent"  requirement.  Generally,  VA  is 
prohibited  by  statute  (38  U.S.C. 
3680A(d))  from  approving  an 
enrollment  of  a  veteran  in  a  course 
when  more  than  85  percent  of  the 
students  enrolled  in  the  course  are 
having  all  or  part  of  their  tuition,  fees, 
or  other  charges  paid  to  or  for  them  by 
the  educational  institution  or  by  VA. 
Under  the  provisions  of  38  U.S.C. 
3680A(d)(l),  the  Secretary  may  waive 
the  "85-15"  requirement,  in  whole  or  in 
part,  if  the  Secretary  determines, 
pursuant  to  regulations,  it  to  be  in  the 
interest  of  the  eligible  veteran  and  the 
Federal  government.  Pursuant  to  this 
authority,  amended  38  CFR 
21.4201{e)(3)(ii)  provides  for  purposes 
of  this  enrollment  computation  that 
approved  flight  training  imder  14  CFR 
parts  141  and  142  at  a  flight  school  or 
flight  training  center  will  be  considered 
as  one  course  and  all  other  approved 
training  at  a  flight  school  or  flight 
training  center  will  be  considered  as  one 
course.  In  many  cases  only  one  or  two 
students  will  be  enrolled  in  a  particular 
flight  course  at  a  given  flight  school  at 
any  point  in  time.  If  all  of  the  students 
were  veterans,  application  of  the  "85— 
15"  requirement  for  each  course  would 
produce  in  many  instances  the  result  of 
requiring  disapproval  of  the  enrollment 
of  veterans  in  such  courses.  We  beheve 
that  38  CFR  21.4201.  as  amended,  is  a 
reasonable  approach  in  keeping  with  the 
statutory  purpose  of  requiring  a  training 
establishment  to  demonstrate  that  its 
training  is  of  sufficient  quality  to  attract 
a  certain  percentage  of  nonveterans 
before  VA  will  approve  education 
benefits  for  enrollment  in  that  training. 
We  also  beheve  that  the  rule  will  protect 
the  right  of  veterans  to  receive  this  type 
of  training  while  assuring  that  these 
courses  could  stand  the  test  of  the 
marketplace. 

Changes  are  also  made  regarding 
medical  requirements.  As  amended,  the 
regulations  do  not  impose  the  medical 
requirements  for  a  commercial  pilot 
Ucense  on  an  individual  enrolled  in 
either  a  ground  instructor  certification 
course  or  a  flight  course  which  is 
pursued  as  a  part  of  a  standard  college 
degree  program.  In  our  view,  the  VA 
statutory  provisions  were  not  intended 
to  impose  these  stringent  medical 
requirements  for  such  individuals  who 
would  not  be  required  to  meet  such 
medical  requirements  for  FAA 
certification.        "*" 

FAA  certifies  flight  schools  to  offer 
coiu^es  that  may  be  given  at  certified 
pilot  schools  or  certified  flight  training 
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centers,  which  also  meet  the  basic 
requirements  needed  for  course 
approval  for  VA  training;  i.e.,  the 
training  is  offered  at  an  educational 
institution  and  the  courses  are  generally 
accepted  as  necessary  to  qualify  for  a 
vocational  objective.  However,  FAA 
standards  also  authorize  instruction  for 
various  courses  from  a  flight  instructor 
who  is  not  affiliated  with  either  a 
certificated  pilot  school  or  a  certificated 
training  center.  That  authorization 
would  not  meet  the  basic  statutory 
requirements  needed  for  approval  for 
VA  training,  in  that  the  training  would 
not  be  offered  by  an  "educational 
institution."  Therefore,  under  38  CFR 
21.4263(e),  instruction  by  a  non- 
affiliated flight  instructor  would  not  be 
approved  for  VA  purposes. 

FAA  standards  require  that  a  student 
either  enroll  in  an  instrument  rating 
course  before  enrolling  in  a  commercial 
pilot  certification  course,  or  that  a 
student  enroll  in  both  courses 
simultaneously  and  finish  the 
instnunent  rating  course  first.  VA 
regulations  are  amended,  with  certain 
exceptions,  to  provide  that,  in  order  to 
receive  VA  educational  assistance,  a 
student  must  enroll  in  both  courses 
simultaneously.  By  statute  (38  U.S.C. 
3452),  an  individual  receiving  VA 
educational  assistance  must  be  pursuing 
a  vocational,  educational,  or 
professional  objective.  If  the  instnunent 
rating  course  were  allowed  to  be  taken 
first,  there  would  be  no  assuirance  that 
it  was  taken  for  purposes  of  reaching  a 
vocational,  educational,  or  professional 
objective.  Instead,  it  could  be  taken 
merely  to  add  a  rating  to  a  private  pilot 
certificate,  which  is  not  considered 
evidence  of  such  an  objective.  By 
requiring  that  both  courses  be  taken 
simultaneously,  VA  is  helping  to  ensure 
that  a  student  has  made  a  commitment 
and  is  using  his  or  her  benefits  to 
achieve  a  vocational  objective. 

There  are  three  exceptions  to  the 
requirement  for  enrollment  in  an 
instrument  rating  course  simultaneously 
with  the  commercial  pilot  certification 
course.  These  exceptions  apply  to  an 
individual  who  is  pursuing  a  standard 
college  degree  and  who  is  taking  flight 
training  as  part  of  the  degree  program; 
to  an  individual  who  already  has  a 
commercial  pilot  certificate;  and  to  an 
individual  who  is  enrolling  in  a  ground 
instructor  certification  course.  The 
respective  reasons  for  the  exceptions 
are:  an  individual  who  is  pursuing  a 
college  degree  is  pursuing  an 
educational  objective;  an  individual 
who  adds  an  instrument  rating  to  a 
commercial  pilot  certificate  is  following 
recognized  and  accepted  industry 
requirements  for  an  advanced 


vocational  objective  in  the  field  of 
aviation;  and  an  individual  becoming  a 
qualified  ground  instructor,  by 
definition,  is  pursuing  a  vocational 
objective. 

Nonsubstantive  changes  are  made  for 
purposes  of  clarification  and 
consistency  with  FAA  terminology. 

Consistent  with  the  effective  date  of 
the  FAA  regulations  adding  14  CFR  part 
142,  the  date  of  applicability  for 
provisions  affecting  approval  of  courses 
or  enrollments  at  flight  training  centers 
certificated  under  14  CFR  part  142  is 
August  1, 1996. 

Administrative  Procedure  Act 

Many  of  the  changes  made  by  this 
interim  final  rule  constitute 
nonsubstantive  changes  and 
interpretations  of  law.  Those  changes 
are  not  subject  to  the  requirements  of  5 
U.S.C.  553  for  notice  and  comment  and 
30-day  delay  of  effective  date.  For  the 
remainder  of  the  changes,  pursuant  to  5 
U.S.C.  553,  we  have  found  good  cause 
to  dispense  with  notice  and  comment 
on  this  interim  final  rule  and  to 
dispense  with  a  30-day  delay  of  its 
effective  date  and  have  found  that 
notice  and  comment  and  a  30-day  delay 
of  its  effective  date  would  he 
unnecessary,  impracticable,  and 
contrary  to  the  public  interest.  Those 
changes  are  based  on  the  critical  need 
to  conform  VA  rules  to  FAA  rules  and 
practice  to  enable  VA  to  provide 
educational  assistance  for  training 
needed  for  certain  educational 
objectives.  In  the  absence  of  the 
amendments  to  VA  regulations,  VA  is 
unable,  due  to  changes  in  FAA  rules 
and  practice,  to  provide  educational 
assistance  for  certain  flight  course 
enrollments. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  was  required  in  cormection 
with  the  adoption  of  this  interim  final 
rule,  no  regulatory  flexibiUty  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Even  so,  die  Secretary  of  Veterans 
Affairs  hereby  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  601- 
612.  This  rule  would  permit  VA  to 
continue  to  pay  educational  assistance 
for  veterans  enrolled  in  flight  courses  at 
pilot  schools,  flight  training  centers,  and 
institutions  of  higher  education  that 
offer  flight  courses.  While  changes 
caused  by  this  rule  would  affect  how 
many  veterans  would  be  enrolled  in 
flight  courses,  the  change  in  the  number 
of  veterans  would  not  significantly 


affect  the  total  number  of  students 
enrolled  in  flight  courses,  nor  would 
this  rule  otherwise  have  more  than  a 
minuscule  economic  impact  on  any 
entity.  Pursuant  to  5  U.S.C.  605(b),  this 
rule,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  §§  603  and 
604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs 
affected  by  this  rule  are  64.120  and 
64.124.  This  rule  also  affects  the 
Montgomery  GI  Bill — Selected  Reserve 
program,  which  has  no  Catalog  of 
Federal  Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Educational 
institutions,  Employment,  Grant 
programs — education.  Grant  programs — 
veterans.  Health  care.  Loan  programs — 
education.  Loan  programs — veterans, 
Manpower  training  programs.  Reporting 
and  recordkeeping  requirements, 
Schools,  Travel  and  transportation 
expenses.  Veterans.  Vocational 
education.  Vocational  rehabilitation. 

Approved:  May  12,  1998. 
Togo  D.  West,  Jr., 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  21  (subparts  D 
and  K)  is  amended  as  set  forth  below: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Assistance  Programs 

1.  The  authority  for  part  21,  subpart 
D  continues  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
501(a),  chs.  30,  32,  34.  35,  36.  unless 
otherwise  noted. 

2.  hi  §  21.4200,  paragraphs  (x)  and  (y) 
are  added  to  read  as  follows: 

§21.4200    Definitions. 

***** 

(x)  State.  The  term  State  has  the  same 
meaning  as  provided  in  §  3.1  (i)  of  this 
chapter. 

(Authority:  38  U.S.C.  101(20)) 

(y)  Pilot  certificate.  A  pilot  certificate 
is  a  pilot  certificate  issued  by  the 
Federal  Aviation  Administration.  The 
term  means  a  pilot's  license  as  that  term 
is  used  in  10  U.S.C.  chapter  1606  and 
38  U.S.C.  chapters  30  and  32. 

(Authority:  10  U.S.C  16136(c);  38  U.S.C. 
3034(d),  3241(b)) 
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3.  In  §  21.4201,  paragraph  (e)(3)(ii)  is 
revised  to  read  as  follows: 

§21.4201     Restrictions  on  enrollment; 
percentage  of  students  receiving  financial 
support 


(e)*  *  • 

(3)*  *  * 

(ii)  The  85-15  percent  ratio  for  flight 
courses  shall  be  computed  by 
comparing  the  number  of  hours  of 
training  received  by  or  tuition  charged 
to  nonsupported  students  in  the 
preceding  30  days  to  the  total  number 
of  hours  of  training  received  by  or 
tuition  charged  to  all  students  in  the 
same  period.  All  approved  courses 
offered  under  14  CFR  parts  141  and  142 
at  a  flight  school  will  be  considered  to 
be  one  course  for  the  purpose  of  making 
this  computation.  Similarly,  all  other 
approved  courses  offered  at  a  flight 
school  will  be  considered  to  be  one 
course  for  the  purpose  of  making  this 
computation.  In  this  computation  hours 
of  training  or  tuition  charges  for 
students  enrolled — 

(A)  In  the  recreational  pilot 
certification  course  and  the  private  pilot 
certification  course  will  be  excluded; 

(B)  In  a  ground  instructor  certification 
course  will  be  included; 

(C)  In  courses  approved  under  14  CFR 
part  141,  other  than  a  ground  instructor 
certification  course,  will  be  actual  hours 
of  logged  instructional  flight  time  or  the 
charges  for  those  hours;  and 

(D)  In  courses  not  approved  under  14 
CFR  part  141.  such  as  courses  offered  by 
flight  simulator  or  courses  for  navigator 
or  flight  engineer,  shall  include  ground 
training  time  or  charges;  actual  logged 
instructional  flight  time  or  charges;  and 
instructional  time  in  a  flight  simulator 
or  charges  for  that  training. 
***** 

4.  In  §  21.4233,  paragraph  (e)  is 
revised;  and  an  authority  citation  is 
added  to  paragraph  (e)  to  read  as 
follows: 

§21.4233    Combination. 

***** 

(e)  Contract.  All  or  part  of  the 
program  of  education  of  a  school  may  be 
provided  by  another  school  or  entity 
under  contract.  Such  school  or  entity 
actually  providing  the  training  must 
obtain  approval  of  the  course  from  the 
State  approving  agency  in  the  State 
having  jurisdiction  of  that  school  or 
entity.  If  the  course  is  a  course  of  flight 
training,  the  school  or  entity  actually 
providing  the  training  must  also  obtain 
approval  of  the  course  from  the  Federal 
Aviation  Administration.  Measurement 
of  the  course  and  payment  of  an 
allowance  will  be  appropriate  for  the 


course  as  offered  by  the  school  or  entity 
actually  providing  the  training. 

(Authority:  10  U.S.C.  16136(c);  38  U.S.C 
3002(8).  3034(d),  3202(4),  3241(b),  3452(c). 
3501(a)(6),  3675,  3676) 

5.  Section  21.4235  is  added  to  read  as 
follows: 

§  21 .4235    Programs  of  education  that 
Include  flight  training. 

VA  will  use  the  provisions  of  this 
section  to  determine  whether  an 
individual  may  be  paid  educational 
assistance  for  pursuit  of  flight  training. 
See  §  21.4263  for  approval  of  flight 
courses  for  VA  training. 

(a)  Eligibility.  A  veteran  or 
servicemember  who  is  otherwise 
eligible  to  receive  educational  assistance 
under  38  U.S.C.  chapter  30  or  32,  or  a 
reservist  who  is  eligible  for  expanded 
benefits  under  10  U.S.C.  chapter  1606  as 
provided  in  §  21.7540(b),  may  receive 
educational  assistance  for  flight  training 
in  an  approved  course  provided  that  the 
individual  meets  the  requirements  of 
this  paragraph.  Except  when  enrolled  in 
a  ground  instructor  certification  course 
or  when  pursuing  flight  training  under 
paragraph  (f)  of  this  section,  the 
individual  must — 

(1)  Possess  a  valid  private  pilot 
certificate  or  higher  pilot  certificate 
such  as  a  commercial  pilot  certificate; 

(2)  Hold  a  second-class  medical 
certificate  on  the  first  day  of  training, 
and  continuously  during  training  unless 
the  individual  is  enrolled  in  an  Airline 
Transport  Pilot  (ATP)  certification 
course;  and 

(3)  If  enrolled  in  an  ATP  certification 
course,  hold  a  first-class  medical 
certificate  on  the  first  day  of  training 
and  continuously  during  training. 

(Authority:  10  U.S.C.  16136(c);  38  U.S.Q 
3034(d),  3241(b)) 

(b)  Approval  of  program.  VA  may 
approve  the  individual's  program  of 
education  as  described  on  the 
individual's  application  if: 

(1)  The  flight  courses  that  constitute 
the  program  of  education  meet  Federal 
Aviation  Administration  standards  for 
such  courses  and  the  Federal  Aviation 
Administration  and  the  State  approving 
agency  approve  them;  emd 

(2)  The  flight  training  included  in  the 
program — 

(i)  Is  generally  accepted  as  necessary 
for  the  attainment  of  a  recognized 
vocational  objective  in  the  field  of 
aviation;  or 

(ii)  Is  given  by  an  educational 
institution  of  higher  learning  for  credit 
toward  a  standard  college  degree  that 
the  individual  is  pursuing. 


(Authority:  10  U.S.C.  16136(b);  38  U.S.C 
3002(3)(A),  3034(a),  3202(2)(A).  3241(a), 
3241(b).  3452(b).  3680A(a)(3)) 

(c)  Pursuit  of  a  program  of  education. 
(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  an  individual  who 
is  pursuing  a  program  of  education 
described  in  paragraph  (b)(2)(i)  of  this 
section  must  first  enroll  in  a  commercial 
pilot  certification  course.  If  the 
individual  wants  to  obtain  a  commercial 
pilot  certification  course  in  an  airplane 
or  powered  lift  category  and  does  not 
already  have  an  instrument  rating,  he  or 
she  must  also  enroll  in  an  instrxunent 
rating  course  simultaneously  with  the 
commercial  pilot  course. 

(2)  The  provisions  of  paragraph  (c)(1) 
of  this  section  do  not  apply  to  an 
individual  who— 

(i)  Already  has  a  commercial  pilot 
certificate;  or 

(ii)  Wishes  to  become  a  ground 
instructor  through  an  enrollment  in  a 
ground  instructor  certification  course. 

(3)  Unless  the  provisions  of  paragraph 
(b)(l)(ii),  (c)(2)(i),  or  (c)(2)(ii)  of  this 
section  apply  to  an  individual's 
enrollment,  VA  will  not  pay  for  any 
enrollment  in  a  flight  course  that 
precedes  enrollment  in  a  commercial 
pilot  certification  course. 

(4)  Except  for  the  enrollment 
described  in  paragraph  (c)(1)  of  this 
section,  the  individual  must  enroll  in 
only  one  flight  course  at  a  time. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C 
3002(3)(A).  3034(a).  3202(2)(A),  3241(a), 
3241(b),  3452(b).  3680A(a)(3)) 

(d)  Some  individuals  are  alreaffy 
qualified  for  a  flight  course  objective.  (1) 
The  provisions  of  §§  21.5230(a)(4), 
21.7110(b)(4).  and  21.7610(b)(4). 
prohibiting  payment  of  educational 
assistance  for  enrollment  in  a  course  for 
whose  objective  the  individual  is 
already  qualified,  apply  to  enrollments 
in  flight  courses. 

(2)  A  former  mihtary  pilot  with  the 
equivalent  of  a  commercial  pilot 
certificate  and  an  instrument  rating  may 
obtain  a  commercial  pilot  certificate  and 
instrument  rating  from  the  Federal 
Aviation  Administration  without  a 
flight  exam  within  12  months  of  release 
from  active  duty.  Therefore.  VA  will 
consider  such  a  veteran  to  be  already 
qualified  for  the  objectives  of  a 
commercial  pilot  certification  course 
and  an  instrument  rating  course  if  begun 
within  12  months  of  the  individual's 
release  from  active  duty. 

(Authority:  10  U.S.C  16136(b);  38  U.S.C 
3034(a).  3241(a).  3241(b).  3471(4)) 

(e)  Some  flight  courses  are  refresher 
training.  The  provisions  of 

§§  21.5230(c).  21.7020(b)(26), 
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21.7122(b),  21.7520(b)(20),  and 
21.7610(b)(4)  that  provide  limitations  on 
payment  for  refresher  training  that  is 
needed  to  update  an  individual's 
knowledge  and  skill  in  order  to  cope 
with  technological  advances  while  he  or 
she  was  on  active  duty  service  apply  to 
flight  training. 

[1 )  An  individual  who  held  a  Federal 
Aviation  Administration  certificate 
before  or  during  active  duty  service  may 
have  surrendered  that  certificate  or  the 
Federal  Aviation  Administration  may 
have  canceled  it.  The  individual  may 
receive  the  equivalent  of  the  number  of 
months  of  educational  assistance 
necessary  to  complete  the  course  that 
will  qualify  him  or  her  for  the  same 
grade  certificate. 

(2)  A  reservist  is  not  eUgible  for 
refresher  training  unless  he  or  she  has 
had  prior  active  duty. 

(Authority:  10  U.S.C  16136(b);  38  U.S.C 
3002(3)(A).  3034(a)(3),  3202(2)(A),  3241(a), 
3241(b}) 

(f)  Flight  training  at  an  institution  of 
higher  learning.  (1)  An  individual  who 
is  eligible  for  educational  assistance 
under  10  U.S.C.  chapter  1606  or  38 
U.S.C.  chapter  30,  32,  or  35  is  exempt 
from  the  provisions  of  paragraphs  (a)(2) 
through  (d)  of  this  section  when  his  or 
her  courses  include  flight  training  that 
is  part  of  a  program  of  education  that 
leads  to  a  standard  college  decree. 

(2)  An  individual  described  in 
paragraph  (f)(1)  of  this  section  may 
pursue  courses  that  may  result  in  the 
individual  eventually  receiving 
recreational  pilot  certification  or  private 
pilot  certification,  provided  that  the 
courses  also  lead  to  a  standard  college 
degree. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3002(3KA).  3034(a)(3).  3202(2)(A),  3241(a], 

3241(b)) 

6.  In  §  21.4263,  paragraphs  (h),  (i),  (j). 
and  (k)  are  redesignated  as  paragraphs 
(i).  (j).  (k),  and  (1),  respectively;  newly 
redesignated  paragraph  (i)  introductory 
text  is  amended  by  removing  "(g)(3)" 
and  adding,  in  its  place,  "(e)"  and  by 
removing  "(h)(1)"  and  adding,  in  its 
place,  "(i)(l)';  newly  redesignated 
paragraph  (i)(l)  introductory  text  is 
amended  by  removing  "(h)(4)"  and 
adding,  in  its  place,  "(i)(4)';  newly 
redesignated  paragraph  (i)(2)  is 
amended  by  removing  "H"  and  adding, 
in  its  place  "J";  newly  redesignated 
paragraph  (i)(4)(i)  is  amended  by 
removing  "(h)(l)(ii)"  and  adding,  in  its 
place  "(i)(l)(ii)';  the  authority  citation 
for  newly  redesignated  paragraph 
(i)(4)(ii)  is  removed;  newly  redesignated 
paragraph  (i)(4)(iii)  is  amended  by 
removing  "(h)(l)(i)"  and  adding,  in  its 
place,  "{i)(l)(i)';  newly  redesignated 


paragraph  (j)  introductory  text  is 
amended  by  removing  "(h)(l)(i)"  and 
adding,  in  its  place.  "(i)(l)(i)';  the 
section  heading,  paragraphs  (a),  (b),  (c), 
(d),  (e),  (f),  and  (g),  newly  redesignated 
paragraphs  (i)(l)(iii),  and  (1),  and  the 
authority  citations  for  newly 
redesignated  paragraphs  (i)  introductory 
text,  (i)(l),  (i)(2),  (i)(3).  (i)(4),  (j)(3),  (j)(4), 
and  (k)  are  revised;  and  new  paragraphs 
(h)  and(i)(l)(iv),  and  authority  citations 
for  newly  redesignated  paragraphs  (j)(l) 
and  (j)(2)  are  added,  to  read  as  follows: 

$21. 4263     A  pproval  of  flight  training 
courses. 

(a)  A  flight  school  or  institution  of 
higher  learning  are  the  only  entities  that 
can  offer  flight  courses.  A  State 
approving  agency  may  approve  a  flight 
course  only  if  a  flight  school  or  an 
institution  of  higher  learning  o^ers  the 
course.  A  State  approving  agency  may 
not  approve  a  flight  course  if  an 
individual  instructor  ofi^ers  it.  The 
provisions  of  §  21.4150  shall  determine 
the  proper  State  approving  agency  for 
approving  a  flight  course. 

(Authority:  10  U.S.C  16136(c);  38  U.S.C 
3032(d),  3241(b),  3671,  3672,  3676) 

(b)  Definition  of  flight  school.  A  flight 
school  is  a  school,  other  than  an 
institution  of  higher  learning,  or  is  an 
entity,  such  as  an  aero  club;  is  located 
in  a  State;  and  meets  one  of  the 
following  sets  of  reqiiirements: 

(1)  The  Federal  Aviation 
Administration  has  issued  the  school  or 
entity  either  a  pilot  school  certificate  or 
a  provisional  pilot  school  certificate 
specifying  each  course  the  school  is 
approved  to  offer  under  14  CFR  part 
141; 

(2)  The  entity  is  either  a  flight  training 
center  or  an  air  carrier  that  does  not 
have  a  pilot  school  certificate  or 
provisional  pilot  school  certificate 
issued  by  the  Federal  Aviation 
Administration  under  14  CFR  part  141, 
but  pursuant  to  a  grant  of  exemption 
letter  issued  by  the  Federal  Aviation 
Administration  under  14  CFR  part  61  is 
permitted  to  offer  pilot  training  by  a 
flight  simulator  instead  of  an  actual 
aircraft;  or 

(3)  The  Federal  Aviation 
Administration  has  issued  the  School  or 
entity  a  training  center  certificate  under 
14  CFR  part  142. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C 
3034(a),  3241(a),  3452(c)) 

(c)  Aero  club  courses.  An  aero  club, 
established,  formed,  and  operated  under 
authority  of  service  department 
regulations  as  a  nonappropriated  sundry 
fund  activity,  is  an  instrumentality  of 
the  Federal  government.  Consequently, 
VA  has  exclusive  jurisdiction  over 


approval  of  flight  courses  offered  by 
such  aero  clutw. 

(Authority:  38  U.S.C  3671,  3672) 

(d)  Approval  of  flight  training  as  part 
of  a  degree  program.  A  State  approving 
agency  may  approve  a  flight  training      ' 
course  that  is  part  of  a  program  of 
education  leading  to  a  standard  college 
degree  provided  the  course  and  program 
meet  the  requirements  of  §  21.4253  or 
§21.4254,  as  appropriate.  The 
institution  of  higher  learning  offering 
the  course  need  not  be  a  flight  school. 

(Authority:  38  U.S.C  3675,  3676) 

(e)  Approval  of  flight  training  courses 
that  are  not  part  of  a  degree  program. 
A  flight  course  is  subject  to  the  same 
approval  requirements  as  any  other 
course.  In  addition,  the  State  approving 
agency  must  apply  the  following 
provisions  to  the  approval  of  flight 
courses: 

(1)  The  Federal  Aviation 
Administration  must  approve  the 
course;  and 

(2)(i)  The  course  must  meet  the 
requirements  of  14  CFR  part  63  or  141, 
and  a  flight  school  described  in 
paragraph  (b)(1)  or  (b)(3)  of  this  section 
must  offer  it;  or 

(ii)  TTie  course  must  meet  the 
requirements  of  14  CFR  part  61,  and 
either  be  offered — 

(A)  By  a  flight  school  described  in 
paragraph  (b)(3)  of  this  section;  or 

(B)  In  whole  or  in  part  by  a  flight 
simulator  pursuant  to  a  grant  of 
exemption  letter  issued  by  the  Federal 
Aviation  Administration  to  the  flight 
school  offering  the  course. 

(Authority:  10  U.S.C  16136(c);  38  U.S.C 
3034(d).  3241(b),  3676,  3680A) 

(f)  Application  of  38  U.S.C. 
3680A(e)(2)  to  flight  training. 
Notwithstanding  the  fact  that  the 
Federal  Aviation  Administration  will 
permit  flight  schools  to  conduct  training 
at  a  base  other  than  the  main  base  of 
operations  if  the  requirements  of  either 
14  CFR  141.91  or  14  CFR  142.17  are 
met,  the  satellite  base  is  considered 
imder  38  U.S.C.  3680A(e)(2)  to  be  a 
branch  of  the  principal  school,  and  must 
meet  the  requirements  of  38  U.S.C. 
3680A(e)(2). 

(Authority:  10  U.S.C  16136(b);  38  U.S.C 
3034(a).  3241(a).  3241(b).  3680A)) 

(g)  Providing  a  flight  course  under 
contract  between  schools  or  entities. 
When  a  school  or  entity  offers  all  or  part 
of  a  flight  course  under  a  contract  with 
another  school  or  entity,  the  State 
approving  agency  must  apply  §  21.4233 
in  the  following  manner: 

(1)  The  requirements  of  §  21.4233(e) 
must  be  met  for  all  contracted  flight 


UMI 
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instruction,  instruction  by  flight  training 
device,  flight  simulator  instruction,  and 
ground  school  training.  Ground  school 
training  may  be  given  through  a  ground 
school  facility  operated  jointly  by  two  or 
more  flight  schools  in  the  same  locality; 
and 

(2)  The  responsibility  for  providing 
the  instruction  lies  with  the  flight 
school.  The  degree  of  affiliation  between 
the  flight  school  and  the  entity  or  other 
school  that  actually  does  the  instructing 
must  be  such  that  all  charges  for 
instruction  are  made  by,  and  paid  to, 
one  entity  having  jurisdiction  and 
control  over  both  the  flight  and  ground 
portions  of  the  program. 

(Authority:  10  U.S.C.  16136(c);  38  U.S.C. 
3032(d),  3241(b)) 

(h)  Nonaccredited  courses.  (1) 
'Application  of  §21.4254  to  flight 
training.  The  provisions  of  §  21.4254  are 
applicable  to  approval  of  flight  training 
courses. 

(2)  Additional  instruction 
requirements.  The  State  approving 
agency  will  apply  the  following 
additional  requirements  to  a  flight 
course: 

(i)  All  flight  instruction,  instruction 
by  flight  training  device,  flight  simulator 
instruction,  preflight  briefings  and 
postflight  critiques,  and  ground  school 
training  in  a  course  must  be  given  by  the 
flight  school  or  under  suitable 
arrangements  between  the  school  and 
another  school  or  entity  such  as  a  local 
community  college. 

(ii)  All  ground  school  training 
connected  with  the  course  must  be  in 
residence  under  the  direction  and 
supervision  of  a  qualified  instructor 
providing  an  opportunity  for  interaction 
between  the  students  and  the  instructor. 
Simply  making  provision  for  having  an 
instructor  available  to  answer  questions 
does  not  satisfy  this  requirement. 

(Authority:  38  U.S.C.  3676) 

(i)  '  *  ' 

(Authority:  10  U.S.C.  16136(c);  38  U.S.C 
3002(3),  3202(2),  3452(b)) 

(iii)  The  maximum  number  of  hours 
of  instruction  by  flight  simulator  or 
flight  training  device  that  a  State 
approving  agency  may  approve  is  the 
maximum  number  of  hours  of 
instruction  by  flight  simulator  or  flight 
training  device  permitted  by  14  CFR 
part  61  for  that  course  when: 

(A)  A  course  is  offered  in  whole  or  in 
pjirt  by  flight  simulator  or  flight  training 
device  conducted  by  a  training  center 
certificated  under  14  CFR  part  142;  and 

(B)  14  CFR  part  61  contains  a 
maximum  number  of  hoiu^  of 
instruction  by  flight  simulator  or  flight 


training  device  that  may  be  credited 
toward  the  requirements  of  the  rating  or 
certificate  that  is  the  objective  of  the 
course. 

(iv)  If  a  course  is  offered  in  whole  or 
in  part  by  flight  simulator  or  flight 
training  device,  and  the  course  is  not 
described  in  paragraph  (i)(l)(iii)  of  this 
section,  either  because  the  course  is 
offered  by  a  flight  training  center  with 
a  grant  of  exemption  letter,  or  because 
14  CFR  part  61  does  not  contain  a 
maximum  number  of  hours  of 
instruction  by  flight  simulator  or  flight 
training  device,  the  maximum  number 
of  hours  of  instruction  by  flight 
simulator  or  flight  training  device  that 
may  be  approved  may  not  exceed  the 
number  of  hours  in  the  Federal  Aviation 
Administration-approved  outline. 

(Authority:  10  U.S.C.  16131(g);  38  U.S.C 
3032(f),  3231(f)) 

(2)  •  *  * 

(Authority:  10  U.S.C  16136(c);  38  U.S.C. 
3002(3).  3202(2),  3452(b)) 

(3)  •  •  * 

(Authority:  10  U.S.C.  16131(f)(4);  16136(c), 
38  U.S.C.  3002(3),  3032(f)(4),  3202(2), 
3231(f)(4),  3452(b)) 

(4)*    •    • 

(Authority:  10  U.S.C.  16131(f)(4);  38  U.S.C 
3032(f)(4).  3231(0(4)) 

(j)*    •    • 

(D*   *   • 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3034(d),  3241(c),  3690(a)(1)) 

(2)*    •    * 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3034(d),  3241(c),  3690(8)(1)) 

(3)«    *    * 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3034(d),  3241(c).  3690(a)(1)) 


(4) 


*    *    * 


(Authority:  10  U.S.C.  16136(b);  38  U.S.C 
3034(d),  3241(c),  3&90(a)(l)) 

(k)*   •  * 

(Authority:  10  U.S.C.  16136(b).  16136(c);  38 
U.S.C  3034(d).  3672(a)) 

(1)  Enrollment  limitations.  A  flight 
course  must  meet  the  85-15  percent 
ratio  requirement  set  forth  in  §  21.4201 
before  VA  may  approve  new 
enrollments  in  the  course.  The 
contracted  portion  of  a  flight  course 
must  meet  all  the  requirements  of 
§  21.4201  for  each  subcontractor. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C 
3034(d),  3241(c),  3680A(d)) 


Subpart  K — All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  Gl  Bill— Active  Duty) 

7.  The  authority  for  part  21,  subpart 
K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  chs.  30.  36. 
unless  otherwise  noted. 

8.  In  §  21.7220.  paragraph  (c)  is 
amended  by  removing  "Flight  training 
when  administering"  and  adding,  in  its 
place,  "when  approving*. 

IFR  Doc.  98-16579  Filed  6-22-98;  8:45  am) 
BiLUNQ  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  PART  21 

RIN  2900-AI88 

Veterans'  Education:  Effective  Date  for 
Awards  of  Educational  Assistance  to 
Veterans  Who  Were  Voluntarily 
Discharged 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
educational-assistance  and  educational- 
benefit  regulations  of  the  Department  of 
Veterans  Affairs  (VA).  It  establishes 
effective  dates  of  awards  of  educational 
assistance  to  certain  voluntarily 
discharged  veterans  who  are  eligible  for 
the  Montgomery  GI  Bill — Active  Duty 
(MGIB).  The  effective  dates  correspond 
with  a  statutory  mandate  for  the 
effective  dates.  The  final  rule  also 
clarifies  that  these  veterans  may  not 
receive  educational  assistance  for 
training  that  occurs  before  they  pay  the 
Federal  government  $1,200. 
DATES:  Effective  Date:  July  23,  1998. 
Applicability  Dates:  The  effective 
dates  are  retroactive  from  the  effective 
dates  of  the  statutory  provisions. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr..  Education 
Advisor,  Education  Service  (225C), 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  (202) 
273-7187. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  December  18.  1997  (62  FR 
66320).  VA  proposed  to  amend  the  "All 
Volimteer  Force  Educational  Assistance 
Program  (Montgomery  GI  Bill — Active 
Duty)"  regulations  as  set  forth  in  the 
SUMMARY  portion  of  this  document. 

Interested  persons  were  given  60  days 
to  submit  comments.  No  comments 
were  received.  Based  on  the  rationale 
set  forth  in  the  proposed  rule,  we  are 
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adopting  the  provisions  of  the  proposed 
rule  as  a  final  rule. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
final  rule  directly  affects  only 
individuals  and  does  not  directly  affect 
small  entities.  Therefore,  pursuant  to  5 
U.S.C.  605(b).  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
§§  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  final  rule  is  64.124. 

List  of  Subiects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims.  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education.  Educational 
institutions.  Employment.  Grant 
programs — education.  Grant  programs — 
veterans.  Health  care.  Loan  programs — 
education.  Loan  programs — veterans. 
Manpower  training  programs.  Reporting 
and  recordkeeping  requirements,  Travel 
and  transportation  expenses.  Veterans. 
Vocational  education.  Vocational 
rehabiUtation. 

Approved:  May  8,  1998. 
Togo  D.  West,  Jr., 
Secretary. 

For  the  reasons  set  out  above.  38  CFR 
part  21,  subpart  K.  is  amended  as  set 
forth  below. 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  Gl  Bill— Active  Duty) 

1.  The  authority  citation  for  part  21. 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  chs.  30  and  36, 
unless  otherwise  noted. 

2.  In  §  21.7131.  paragraphs  (1)  and  (m) 
are  reserved,  and  paragraph  (n)  is  added 
to  read  as  follows: 

§217131    Commencing  dates. 

•         •         •         •         * 

(n)  Eligibility  established  under 
§  21.7045(c).  The  effective  date  of  an 
award  of  educational  assistance  when 
the  veteran  has  established  eligibility 
under  §  21.7045(c)  is  as  follows: 

(1)  If  the  veteran  is  not  entitled  to 
receive  educational  assistance  under  38 
U.S.C.  ch.  32  on  the  date  he  or  she  made 
a  valid  election  to  receive  educational 
assistance  under  38  U.S.C.  ch.  30.  the 
effective  date  of  the  award  of 
educational  assistance  will  be  the  latest 
of  the  following. 


(i)  The  commencing  date  as 
determined  by  paragraphs  (a)  through 
(c)  and  (f)  through  (j)  of  this  section;  or 

(ii)  October  23. 1992.  provided  that 
VA  received  the  $1,200  required  to  be 
collected  pursuant  to  §  21.7045(c)(2) 
and  any  other  evidence  necessary  to 
establish  that  the  election  is  valid  before 
the  later  of: 

(A)  October  23, 1993;  or 

(B)  One  year  from  the  date  VA 
requested  the  $1 ,200  or  the  evidence 
necessary  to  establish  a  valid  election; 
or 

(iii)  The  date  V^  received  the  $1,200 
required  to  be  collected  pursuant  to 
§  21.7045(c)(2)  and  all  other  evidence 
needed  to  estabUsh  that  the  election  is 
valid,  if  the  provisions  of  paragraph 
(n)(l)(ii)  of  this  section  are  not  met. 

(2)  if  the  veteran  is  entitled  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  32  on  the  date  he  or  she  made  a 
vahd  election  to  receive  educational 
assistance  under  38  U.3.C.  ch.  30,  the 
effective  date  of  the  award  of 
educational  assistance  will  be  the  latest 
of  the  following: 

(i)  The  commencing  date  as 
determined  by  paragraphs  (a)  through 
(c)  and  (0  through  (j)  of  this  section;  or 

(ii)  The  date  on  which  the  veteran 
made  a  valid  election  to  receive 
educational  assistance  under  38  U.S.C. 
chapter  30  provided  that  VA  received 
the  $1,200  required  to  be  collected 
pursuant  to  §  21.7045(c)(2)  and  any 
other  evidence  necessary  to  establish 
that  the  election  is  valid  before  the  later 
of: 

(A)  One  year  from  the  date  VA 
received  the  valid  election;  or 

(B)  One  year  from  the  date  VA 
requested  the  $1 ,200  or  the  evidence 
necessary  to  establish  a  vaUd  election; 
or 

(iii)  The  date  VA  received  the  $1,200 
required  to  be  collected  pursuant  to 
§  21.7045(c)(2)  and  all  other  evidence 
needed  to  establish  that  the  election  is 
valid,  if  the  provisions  of  paragraph 
(n)(2)(ii)  of  this  section  are  not  met. 

(Authority  38  U.S.C  3018B) 

(FR  Doc.  98-16601  Filed  6-22-98;  8:45  am] 

MUJNO  COOC  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-«113-8] 

National  Oil  and  Hazardous 

Substances  Contingency  Plan; 
National  Priorities  List  Update 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  deletion  of  the  Pine 
Bend  Sanitary  Landfill  Superfund  Site 
from  the  National  Priorities  List  (NPL). 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Pine  Bend  Sanitary  Landfill  Site  in 
Minnesota  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
40  CFR  part  300  which  is  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
This  action  is  being  taken  by  EPA  and 
the  State  of  Miimesota,  because  it  has 
been  determined  that  Responsible 
Parties  have  implemented  all 
appropriate  response  actions  required. 
Moreover,  EPA  and  the  State  of 
Minnesota  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 
EFFECTIVE  DATE:  June  23,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Prendiville  at  (312)  886-5122 
(SR-6J),  Remedial  Project  Manager  or 
Gladys  Beard  at  (312)  886-7253. 
Associate  Remedial  Project  Manager. 
Superfund  Division,  U.S.  EPA — Region 
V,  77  West  Jackson  Blvd.,  Chicago,  IL 
60604.  Information  on  the  site  is 
available  at  the  local  information 
repository  located  at:  E>akota  County 
Library  System.  Wescott  Branch,  1340 
Wescott  Road,  Eagan,  MN  55123. 
Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Regional  Docket  Office.  The 
contact  for  the  Regional  Docket  Office  is 
Jan  Phmdheller  (H-7I),  U.S.  EPA, 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  353-5821. 
SUPPtfMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Pine  Bend 
Sanitary  Landfill  Site  located  in  Inver 
Grove  Heights,  Miimesota.  A  Notice  of 
Intent  to  Delete  for  this  site  was 
published  April  28,  1998  (63  FR  23256). 
The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was  May  28. 
1998.  EPA  received  no  comments  and 
therefore  no  Responsiveness  Summary 
was  prepared. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
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warrant  such  action.  Section 

300  425(e)(3)  of  the  NCP  states  that 
Fund- financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances,  Hazardous  \iXASte, 


Intergovernmental  relations.  Penalties, 

Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  June  2. 1998. 
David  Ullrich, 
Acting  Regional  Administrator,  Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 


Authority:  33  U.S.C  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFK, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B  [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site  "Pine 
Bend  Sanitary  Landfill,  Dakota  County, 
Minnesota." 

[FR  Doc.  98-16406  Filed  6-22-98;  8:45  am) 
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Proposed  Rules 


Federml  Register 

Vol.  63.  No.  120 
Tuesday,  June  23,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  puWic  of  ttie  proposed 
issuance  of  rules  and  regulations.  Tfie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
mies. 


Office  of  Personnel  Management 

5  CFR  Part  532 
RIN  320e-AI30 

Prevailing  Rate  Systems:  Redefinition 
of  Philadelphia,  PA,  and  New  York,  NY, 
Appropriated  Fund  Wage  Areas 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
that  would  redefine  Ocean  County,  NJ, 
excluding  the  portion  occupied  by  the 
Fort  Dix  Military  Reservation,  from  the 
area  of  application  of  the  Philadelphia, 
PA,  appropriated  fund  Federal  Wage 
System  (FWS)  wage  area  to  the  area  of 
application  of  the  New  York,  NY,  wage 
area.  This  redefinition  will  more 
acciirately  reflect  the  transportation 
facilities  and  commuting  patterns 
criteria  of  Ocean  County,  NJ  (excluding 
Fort  Dix  Military  Reservation). 
DATES:  Comments  must  be  received  by 
July  23, 1998. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31,  1900  E  Street  NW.,  Washington, 
DC  20415,  or  FAX:  (202)  606-0824. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Allen  at  (202)  606-2848,  or  e- 
mail:  maallen@opm.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OPM)  is 
engaged  in  an  ongoing  project  to  review 
the  geographic  definitions  of  selected 
Federal  Wage  System  (FWS) 
appropriated  fund  wage  areas.  The 
Federal  Prevailing  Rate  Advisory 
Committee  (FPRAC),  the  statutory 
national-level  labor-management 
committee  responsible  for  advising 
OPM  on  matters  concerning  the  pay  of 
FWS  employees,  has  recommended  by 
majority  vote  that  OPM  redefine  Ocean 


County,  NJ,  excluding  the  portion 
occupied  by  the  Fort  Dix  Military 
Reservation,  from  the  area  of  application 
of  the  Philadelphia,  PA,  appropriated 
fund  FWS  wage  area  to  the  area  of 
appUcation  of  the  New  York,  NY,  wage 
area. 

Section  532.211  of  title  5,  Code  of 
Federal  Regulations,  lists  the  following 
criteria  that  OPM  considers  when 
defining  FWS  wage  area  boundaries: 

(i)  Distance,  transportation  faciUties, 
and  geographic  features; 

(ii)  Commuting  patterns;  and 

(iii)  Similarities  in  overall  population, 
employment,  and  the  kinds  and  sizes  of 
private  industrial  establishments. 

Ocean  County  is  located  in  central 
New  Jersey  and  is  bordered  by 
Burlington  Coimty  to  the  West  and 
Monmouth  County  to  the  North.  The 
members  of  FPRAC  studied  the 
appropriate  wage  area  definition  of 
Ocean  County  exhaustively.  Based  on 
their  analysis  of  the  regulatory  criteria, 
the  management  members  of  FPRAC 
found  no  compelling  reason  to  change 
the  wage  area  designation  of  Ocean 
County.  The  labor  members  of  the 
Conmiittee  argued  that  the 
transportation  facilities  and  commuting 
patterns  criteria  favor  placing  Ocean 
County  in  the  New  York  wage  area. 
After  failing  to  reach  consensus,  the 
Committee  voted  to  accept  the  labor 
recommendation.  The  management 
members  of  FPRAC  filed  a  minority 
report  in  opposition  to  the  FPRAC 
majority  recommendation. 

After  careful  consideration,  OPM 
finds  that  it  is  appropriate  to  accept  the 
FPRAC  recommendation  in  this  case. 
The  distance,  geographic  features,  and 
overall  population,  employment,  and 
the  kinds  and  sizes  of  private  industrial 
establishments  criteria  do  not  clearly 
favor  defining  Ocean  Coxmty  to  one 
wage  area  more  than  another.  However, 
we  find  that  the  transportation  facilities 
and  commuting  patterns  criteria  clearly 
favor  defining  Ocean  County  to  the  New 
York  wage  area  rather  than  to  the 
Philadelphia  wage  area. 

The  largest  employer  of  FWS  workers 
in  Ocean  County  is  Lakehurst  Naval  Air 
Station,  although  several  other  smaller 
employment  sites  would  be  afi^ected  by 
the  redefinition  of  Ocean  County  to  the 
New  York  wage  area.  Employees  with 
official  duty  stations  in  the  Fort  Dix 
Military  Reservation  portion  of  Ocean 
County  would  remain  in  the 


Philadelphia  wage  area.  Employees  with 
official  duty  stations  at  Lakehurst  Naval 
Air  Station  and  other  facilities  in  Ocean 
County  would  be  redefined  from  the 
Philadelphia  wage  area  to  the  New  York 
wage  area  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or 
after  30  days  after  the  issuance  of  a  final 
regulation  implementing  this  proposed 
change. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

OfHce  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346;  §532.707 
also  issued  under  5  U.S.C  552. 

2.  Appendix  C  to  subpart  B  is 
amended  by  revising  the  wage  area 
listings  for  the  New  York,  New  York, 
and  Philadelphia,  Pennsylvania,  wage 
areas  to  read  as  follows: 

Appendix  C  to  Subpart  B  of  Part  532— 
Appropriated  Fund  Wage  and  Survey 
Areas 


New  York 


New  York 
Survey  Area 

New  York: 

Bronx 

Kings 

Nassau 

New  York 

Queens 

Suffolk 

Westchester 
New  Jersey: 

Bergen 

Essex 
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Hudson 

Middlesex 

Morris 

Passaic 

Somerset 

Union 

Area  of  Application.  Survey  Area  Plus 

New  York: 

Putnam 

Richmond    - 

Rockland 
New  Jersey: 

Monmouth 

Ocean  (excluding  the  Fort  Dix  Military 
Reservation) 

Sussex 


Pennsylvania 


PhiUdelphia 
Survey  Area 

Pennsylvania: 

Bucks 

Chester 

Delaware 

Montgomery 

Philadelphia 
New  Jersey: 

Burlington 

Camden 

Gloucester 

Area  of  Application.  Survey  Area  Plus 

Pennsylvania: 

Lehigh 

Northampton 
New  Jersey: 

Atlantic 

Cape  May 

Cumberland 

Hunterdon 

Mercer 

Ocean  (Fort  Dix  Military  Reservation  only) 

Warren 


[FR  Doc.  98-16668  Filed  6-22-98;  8:45  am] 
BIUJNQ  COM  nO-OI-P 

DEPARTMENT  OF  TRANSPORTATION 

Fsdarsi  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  9S-SW-01-AOI 

Airworthiness  Directives;  Euroco|9ter 
Franca  Itodel  AS  332C.  L,  LI  and  L2 
l^eiicopters 

AQBiCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  Model  AS  33 2C,  L, 
Ll,  and  L2  helicopters.  This  proposal 
would  require  replacing  certain  circuit 


breakers.  This  proposal  is  prompted  by 
the  manufacturer  discovering,  upon 
testing  a  circuit  breaker  installed  in  a 
helicopter,  the  loss  of  electrical 
continuity  between  the  terminals  of  the 
installed  circuit  breaker.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  electrical 
power  caused  by  improper  installation 
of  certain  circuit  breakers  causing 
deterioration  in  the  operation  of  the 
circuit  breakers,  loss  of  instrumentation, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  July  23,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-Ol- 
AD.  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  McCallister,  Aerospace  Engineer, 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd.. 
Fort  Worth.  Texas  76137.  telephone 
(817)  222-5121.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  aro  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wall  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  98-SW-Ol-AD,  2601 
Meacham  Blvd..  Room  663,  Fort  Worth. 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
France  Model  AS  332C.  L.  Ll.  and  L2 
helicopters.  The  DGAC  advises  of  the 
loss  of  continuity  on  certain  single-pole 
circuit  breakers. 

Eurocopter  France  has  issued  Service 
Bulletin  No.  01.00-49,  dated  June  30, 
1997,  (SB)  for  Models  AS  332C,  L.  Ll, 
and  L2  to  inspect  Crouzet  single-pole 
circuit  breakers.  Part  Number  (P/N)  84 
400  028  through  84  400  037,  and  to 
replace  all  circuit  breakers  that  have  any 
loss  of  electrical  continuity.  The  DGAC 
classified  this  SB  as  mandatory  and 
issued  DGAC  AD's  97-202-062(AB)  and 
97-201-007(AB).  both  dated  August  27. 
1997,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  AS  332C.  L.  Ll.  and  L2 
helicopters  of  the  same  type  design 
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registered  in  the  United  States,  the 
proposed  AD  would  require  inspection 
of  any  Crouzet  single-pole  circuit 
breakers,  P/N  84  400  028  through  84  400 
037,  and  replacement  of  all  circuit 
breakers  that  have  any  loss  of  electrical 
continuity.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB  described 
previously. 

The  FAA  estimates  that  three 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  three  work 
bours  per  helicopter  to  accomphsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $5,750  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $17,790. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  AviaticHi 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  98-SW-Ol- 

AD. 

Applicability:  Eurocopter  France  Model  AS 
332C.  L.  Ll.  and  L2  Helicopters,  with  Crouzet 
circuit  breaker.  Part  Number  (P/N)  84  400 
028  through  84  400  037.  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  aD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  jiaragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  electrical  power,  loss  of 
instrumentation,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  On  or  before  100  hours  time- in-service 
(TIS)  or  within  the  next  3  calendar  months, 
whichever  occurs  first, 

(1)  For  Model  AS  332C,  L,  and  Ll,  inspect 
the  circuit  breakers  listed  in  paragraph  l.D.l) 
of  tha  Planning  Information  in  Eurocopter 
France  Service  Bulletin  No.  01.00.49,  dated 
]une  30. 1997  (SB)  according  to  the 
operational  procedure  in  p>aragraph  2.B.  of 
the  Accomplishment  Instructions  of  the  SB; 

{2}  For  Model  AS  332L2,  inspect  the  circuit 
breakers  fitted  to  the  DC  power  system,  the 
20  kVA  and  30  kVA  AC  master  box,  the 
emergency  flotation  gear,  and  the  second 
battery  according  to  the  operational 
procedure  in  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  the  SB. 

(b)  On  or  before  500  hours  TIS  or  6 
calendar  months,  whichever  occurs  first, 
inspect  all  remaining  circuit  breakers  in 
accordance  with  piaragraph  2.B.  of  the 
Accomplishment  Instructions  of  the  SB. 

(c)  Except  for  circuit  breaker  type  84- 
402(x),  after  compliance  with  paragraph  (a)  of 
this  AD,  any  replacement  circuit  breaker 
installed,  or  any  circuit  breaker  removed  and 
reinstalled,  must  be  inspected  prior  to  further 
flight  according  to  the  operational  procedure 
of  paragraph  2.B.  of  the  Accomplishment 
Instructions  of  the  SB.  Replacement  of  all 
circuit  breakers  with  circuit  breaker  type  84- 
402(x)  is  terminating  action  for  the 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  lie 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  FAA,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Genera  le  De  L' Aviation  Civile 
(France)  AD  97-202-062(AB)  and  97-201- 
007(AB),  both  dated  August  27, 1997. 

Issued  in  Fort  Worth,  Texas,  on  )une  16, 
1998. 

EricBriea, 

Acting  Managpr,  Rotorcraft  Diwctorate. 
Aircraft  Certification  Service. 
|FR  Doc.  98-16613  Filed  6-22-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AQL-41] 

Proposed  Modification  of  Class  E 
Airspace;  Bowman,  ND 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Bowman,  ND. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SL\P)  to  Runway  (Rv»ry)  29 
has  been  developed  for  Bowman 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  proposes  to  increase  the  existing 
controlled  airspace  to  the  northeast, 
east,  and  southeast,  for  Bov^rman 
Municipal  Airport. 

DATES:  Comments  must  be  received  on 
or  before  August  10,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  98-AGL-41,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
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Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGLr^l."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  cop  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 


by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2 A,  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Bowman,  ND,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  29  SLAP  at  Bowrman 
Municipal  Airport  by  increasing  the 
existing  controlled  airspace  to  the 
northeast,  east,  and  southeast,  for  the 
airport.  Controlled  airspace  extending 
upward  from  700  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.G.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  ND  E5  Bowman,  ND  [Revised] 

Bowman  Municipal  Airp>ort,  ND 

(lat.  46''11'14"  N,  long.  103"25'43"  W) 
That  airspace  extending  upward  froin  700 
feet  above  the  surface  within  a  7.0-niile 
radius  of  Bowman  Municipal  Airport  and 
that  airspace  extending  upward  ftx)m  1,200 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  46°26'00"  N.  long. 
103°38'00"  W,  to  lat.  46»48'00"  N.  long. 
102''53'00"  W,  to  lat.  46''20'00"  N,  long. 
102"'53'00"  W,  to  lat  45''38'00"  N.  long. 
130°00'00"  W,  to  lat.  45°43'00"  N,  long. 
103''43'00"  W,  to  lat.  45"'48'00"  N,  long. 
103''54'00"  W,  to  lat.  46''17'30"  N,  long. 
103''48'15"  W,  to  the  point  of  beginning, 
excluding  Federal  Airways,  the  Hettinger, 
ND.  Dickinson,  ND,  and  Baker.  MT  Class  E 
airspace  areas. 
***** 

Issued  in  Des  Plaines,  Illinois  on  June  10, 
1998. 

David  B.  Johnson, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  98-16636  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9&-AGL-42] 

Proposed  establishment  of  Class  E 
Airspace;  Crosby,  ND 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Crosby,  ND. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
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Procedure  (SIAP)  to  Runway  (Rwy)  30 
has  been  developed  for  Crosby 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  proposes  to  create 
controlled  airspace  at  Crosby  Municipal 
Airport  to  accommodate  the  approach. 
DATES:  Comments  must  be  received  on 
or  before  August  10.  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Coimsel.  AG1^7.  Rviles 
Docket  NO.  98-AGL-42.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATXX  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conununications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-42."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 


in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Crosby,  ND, 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwy  30  SIAP  at  Crosby 
Municipal  Airport  by  creating 
controlled  airspace  at  the  airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  Usted  in  this  document 
would  be  pubUshed  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cxurent. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

f71.1    [Anwndad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  ND  E5    CrtMby,  ND    [New] 

Crosby  Municipal  Airport,  ND 

(Ut.  48'55'42"N.,  long.  103'17'51"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6. 4- mile 
radius  of  the  Crosby  Municipal  Airport, 
excluding  that  airspace  north  of  lat. 
49*00'00.0"N  (CanadaAJnited  States 
Boundary). 


Issued  in  Des  Plaines.  Illinois  on  June  10, 
1998. 
David  B.  Johnson, 

Acting  Manager,  Air  Traffic  Division. 

|FR  Doc.  98-16635  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-117-C] 

Notice  of  Public  Meeting  on  Review  of 
the  Grain  Handling  Facilities  Standard 

AGENCY:  Occupational  Safety  and  Health 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
conducting  a  review  of  the  Grain 
Handling  Standard  in  order  to 
determine,  consistent  with  Executive 
Order  12866  on  Regulatory  Planning 
and  Review  and  Section  610  of  the 
Regulatory  Flexibility  Act,  whether  this 
standard  should  be  maintained  without 
change,  rescinded,  or  modified  in  order 
to  make  it  more  effective  or  less 
burdensome  in  achieving  its  objectives, 
to  bring  it  into  better  alignment  with  the 
objectives  of  Executive  Order  12866,  or 
to  make  it  consistent  with  the  objectives 
of  the  Regulatory  Flexibility  Act  to 
achieve  regulatory  goals  while  imposing 
as  few  burdens  as  possible  on  small 
employers.  Any  revisions  to  the 
standard  must  be  consistent  with  the 
Occupational  Safety  and  Health  Act, 
which  requires  employers  to  provide 
employees  with  a  safe  and  healthy 
workplace. 

Wntten  public  comments  on  all 
aspects  of  compliance  with  the  Grain 
Handling  Standard  are  welcomed. 
OSHA  will  also  hold  two  stakeholder 
meetings  to  provide  opportunities  for 
interested  peirties  to  comment  on 
whether  the  Grain  Handling  Standard 
should  be  eliminated,  modified,  or 
continued  without  exchange  to  achieve 
the  objectives  described  above. 
DATES:  There  will  be  two  public 
meetings.  The  first  public  meeting  will 
be  held  on  July  28,  1998  in  Chicago, 
Illinois.  The  second  public  meeting  will 
be  held  on  July  31, 1998  in  Washington, 
D.C.  Both  meetings  will  begin  at  9:00 
a.m.  and  are  scheduled  to  end  at  5:30 
p.m.  Written  comments  should  be 
submitted  in  quadruplicate  to  the  OSHA 
Docket  Office  at  the  address  given 
below.  The  deadline  for  submitting 
written  comments  is  August  31, 1998. 
ADDRESSES:  The  first  public  meeting 
will  be  held  in  the  State  of  Illinois 
Building,  160  N.  LaSalle.  Chicago, 
Illinois,  and  the  second  v«ll  be  held  in 
the  Frances  Perkin  Building,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C. 


Requests  to  Appear:  OSHA  requests 
that  any  person  vdshing  to  speak  at  the 
pubUc  meetings  notify  OSHA  in  writing. 
To  assure  that  time  is  provided  for  oral 
comments,  the  request  should  be 
received  by  OSHA  no  later  than  July  21 
for  the  meeting  in  Chicago,  Illinois,  and 
July  24,  1998  for  the  Washington,  D.C. 
meeting  and  should  identify  the  person 
and/or  organization  intending  to  appear, 
desired  date  of  appearance,  address  and 
phone/fax  number,  the  amount  of  time 
requested,  audiovisual  equipment 
required,  and  a  brief  summary  of  the 
comments  to  be  presented.  Please  send 
written  requests  to  appear  to  Tom 
Mockler  at  the  following  address:  Office 
of  Regulatory  Analysis,  Directorate  of 
Pohcy,  Occupational  Safety  and  Health 
Administration,  Room  N3627,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  Telephone 
(202)  219-^916,  extension  136,  Fax 
(202)  219-4383.  Persons  making  timely 
written  requests  to  speak  at  a  public 
meeting  will  be  given  priority  for  oral 
comments,  as  time  permits.  Other 
persons  wishing  to  speak  should  register 
at  the  meetings  from  8:30  to  9:00.  OSHA 
will  make  every  effort  to  accommodate 
individuals  wishing  to  speak  at  the 
public  meetings. 

Written  Comments:  OSHA  welcomes 
the  submission  of  written  public 
comments  on  all  aspects  of  the  Grain 
Handling  Standard.  OSHA  will  review 
written  public  comments  as  part  of  the 
process  of  conducting  this  regulatory 
review  of  the  Grain  Handling  Standard. 
All  comments  received  will  be  received 
in  Docket  H-117-C  and  will  be 
available  for  pubUc  review  in  the  Docket 
Office  at  the  address  given  below. 

Written  comments  on  the  Grain 
Handling  Standard  should  be  submitted 
in  quadruplicate  to  Elaine  Bynum, 
Docket  Officer,  Docket  No.  H^117-C, 
OSHA  Docket  Office,  Room  N2625,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  Telephone 
(202) 219-7894,  Fax (202)  219-5046. 
Comments  10  pages  or  fewer  may  be 
faxed  to  (202)  219-5046  as  long  as  paper 
copies  are  subsequently  sent.  The 
deadline  for  submitting  written 
comments  is  August  31,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mockler,  Office  of  Regulatory  Analysis, 
Directorate  of  Policy,  Occupational 
Safety  and  Health  Administration, 
Room  N3627,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20210, 
Telephone  (202)  219-4916,  extension 
136,  Fax (202) 219-4383. 
SUPPLEMENTARY  INFORMATION:  In  1987, 
OSHA  promulgated  the  Grain  HandUng 
Standard  (29  CFR  1910.272)  (52  FR 
49592.  December  1.  1987).  The  standard 


applies  to  grain  handling  faciUties  in 
general  industry  and  at  marine 
terminals  under  29  CFR  Parts  1910  and 
1917.  It  does  not  cover  construction, 
shipyards,  or  agriculture.  The  standard 
addresses  practices,  procedures  and 
equipment  that  are  necessary  to  protect 
workers  from  fires,  grain  dust 
explosions,  and  other  safety  hazards 
associated  with  grain  handling  facilities. 

The  Grain  Handling  Standard  requires 
that  employers  with  grain  handling 
operations  utilize  a  multi-faceted 
approach  to  minimize  the  hazards 
associated  with  such  operations.  This 
entails  the  development  of  an 
emergency  action  plan,  training  for 
employees,  permit  procedures  where 
hot  work  is  performed,  special 
procedures  for  entry  into  grain  storage 
structures  and  flat  storage  structures, 
coordination  with  contractors, 
housekeeping  requirements  to  minimize 
the  accumulation  of  dust,  requirements 
for  filter  collectors  on  pneumatic  dust 
collection  systems,  requirements  on 
grate  openings  for  receiving  pits, 
requirements  for  preventive 
maintenance,  requirements  for  grain 
stream  processing  equipment, 
provisions  for  emergency  escape, 
requirements  for  continuous- flow  bulk 
raw  grain  dryers,  and  requirements  for 
inside  bucket  elevators.  These 
provisions  are  intended  to  minimize  the 
possibility  of  igniting  existing  grain 
dust,  to  reduce  the  amount  of  grain  dust 
present,  or  to  minimize  other  risks  such 
as  the  threat  r>{  engulfinent  to 
individuals  who  enter  grain  storage 
structures. 

OSHA  estimated  in  the  Final 
Regulatory  Impact  Analysis  for  the 
Grain  Handling  Standard  that  the  rule 
would  prevent  18  fatalities  and  394 
injuries  annually.  OSHA  also  estimated 
that  the  standard  would  have  annual 
costs  of  between  $41  and  $69  million 
(52  FR  49622;  Dec.  1,  1987). 

In  a  supplemental  rulemaking  in  1996 
(61  FR  9578,  March  8,  1996),  the  Agency 
modified  the  language  of  the  standard  to 
clarify  its  intent  that  certain  employee 
protections  be  provided  in  all  grain 
storage  structures,  regardless  of  their 
dimensions.  This  amendment  was 
expected  to  have  little  or  no  impact  on 
any  grain  elevators,  regardless  of  size 
(61  FR  9583;  March  8,  1996). 

At  the  present  time,  OSHA  has 
selected  the  Grain  Handling  Standard 
for  review  in  accordance  with  the 
regulatorry  review  provisions  at  Section 
5  of  Executive  Order  12866  (58  FR 
51735,  51739.  Oct.  4.  1993)  and  Section 
610  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  purpose  of  the 
review  is  to  determine  whether  the 
standard  should  be  continued  without 
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change,  rescinded,  or  amended  to  make 
it  more  effective  or  less  burdensome  in 
achieving  its  objectives,  to  bring  it  into 
better  alignment  with  the  objectives  of 
Executive  Order  12866.  or  to  make  it 
more  consistent  with  the  objectives  of 
the  Regulatory  Flexibility  Act  to  achieve 
regulatory  goals  while  imposing  as  little 
burden  as  possible  on  small  employers. 
In  the  event  the  Agency  determines, 
based  on  the  results  of  this  review,  that 
the  rule  should  be  rescinded  or 
modified,  appropriate  rulemaking  will 
be  initiated. 

An  important  step  in  the  review 
process  involves  the  gathering  and 
analysis  of  information  from  affected 
persons  about  their  experience  with  the 
rule  and  any  material  changes  in 
circumstances  since  issuance  of  the 
rule.  This  notice  requests  written 
comments  and  announces  public 
meetings  to  provide  opportunities  for 
interested  parties  to  comment  on  the 
continuing  need  for,  adequacy  or 
inadequacy  of,  and  small  business 
impacts  of  this  rule.  Comment 
concerning  the  following  subjects  would 
assist  the  Agency  in  determing  whether 
to  retain  the  standard  unchanged  or  to 
initiate  rulemaking  for  purposes  of 
revision  or  rescission: 

1.  The  benefits  and  utility  of  the  rule 
in  its  current  form  and.  if  amended,  in 
its  amended  form; 

2.  The  continued  need  for  the  rule; 

3.  The  complexity  of  the  rule; 

4.  Whether  and  to  what  extent  the 
rule  overlaps,  dupUcates,  or  conflicts 
with  other  Federal,  State,  and  local 
goverrunental  rules; 

5.  Information  of  any  new 
developments  in  technology,  economic 
conditions,  or  other  factors  affecting  the 
ability  of  affected  firms  to  comply  with 
the  Grain  Handling  standard;  and 

6.  Alternatives  to  the  rule  or  portions 
of  the  rule  that  would  minimize 
signiGcant  impacts  on  small  businesses 
while  achieving  the  objectives  of  the 
Occupational  Safety  and  Health  Act. 

Authority:  This  document  was  prepared 
under  the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  200  Constitution  Avenue. 
N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington,  D.C,  this  15th  day 
of  June.  1998. 
Charles  N.  leffress. 
Assistant  Secretary. 

[FR  Doc.  9a-16643  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-0S2-F1 

Notice  of  Public  Meeting  on  Review  of 
the  Cotton  Dust  Standard 

agency:  Occupational  Safety  and  Health 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
conducting  a  review  of  the  Cotton  Dust 
Standard  in  order  to  determine, 
consistent  with  Executive  Order  12866 
on  Regulatory  Planning  and  Review  and 
Section  610  of  the  Regulatory  Flexibility 
Act,  whether  this  standard  should  be 
maintained  without  change,  rescinded, 
or  modified  in  order  to  make  it  more 
effective  or  less  burdensome  in 
achieving  its  objectives,  to  bring  it  into 
better  alignment  with  the  objectives  of 
Executive  Order  12866,  or  to  make  it 
more  consistent  with  the  objectives  of 
the  Regulatory  Flexibility  Act  to  achieve 
regulatory  goals  while  imposing  as  few 
burdens  as  possible  on  small  employers. 

Written  public  comments  on  all 
aspects  of  the  Cotton  Dust  Standard  are 
welcomed.  OSHA  will  also  hold  two 
stakeholder  meetings  that  will  be  open 
to  the  public  to  provide  opportimities 
for  interested  parties  to  comment  on 
whether  the  Cotton  Dust  Standard 
should  be  eliminated,  modified,  or 
continued  without  change  to  achieve 
the  objectives  described  above. 
DATES:  The  first  public  meeting  will  be 
held  on  July  24, 1998.  in  Atlanta. 
Georgia.  The  second  public  meeting  will 
be  held  on  July  30, 1998  in  Washington. 
DC.  Both  meetings  will  begin  at  9:00 
a.m.  and  will  end  at  approximately  5:30 
p.m.  Requests  from  members  of  the 
public  to  speak  at  these  meetings  should 
be  received  by  OSHA  no  later  than  July 
17.  1998.  for  the  meeting  in  Atlanta. 
Georgia,  and  July  23. 1998.  for  the 
meeting  in  Washington.  DC.  Written 
comments  must  be  postmarked  by 
August  31.  1998. 

ADDRESSES:  The  Atlanta  meeting  vnll  be 
held  at  the  Sheraton  Gateway  Hotel, 
Atlanta  Airport.  1900  Sullivan  Road. 
College  Park.  Georgia  30337.  Telephone 
(770) 997-1100.  Fax (770)  997-1921. 

The  Washington.  DC  meeting  will  be 
held  in  the  Auditorium  of  the  Frances 
Perkins  Building  at  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

Requests  to  speak  at  these  public 
meetings  should  be  sent  to  Kathryn 


Condit.  Office  of  Regulatory  Analysis, 
Directorate  of  Policy.  Occupational 
Safety  and  Health  Administration. 
Room  N3627;  200  Constitution  Avenue, 
NW..  Washington,  DC  20210,  Telephone 
(202)  219-4916.  extension  145,  Fax 
(202)  219-4383. 

Written  comments  on  the  Cotton  Dust 
Standard  should  be  submitted  in 
quadruplicate  to  Elaine  Bynum.  Docket 
Officer.  Docket  No.  H-052-F.  OSHA 
Docket  Office.  Room  N2625;  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210,  Telephone  (202)  219-7894, 
Fax  (202)  219-5046.  Comments  of  10 
pages  or  fewer  may  be  faxed  to  (202) 
219-5046  as  long  as  paper  copies  are 
subsequently  sent. 
FOR  FURTHER  INFORMATION  CONTACT": 
Kathryn  Condit,  Office  of  Regulatory 
Analysis,  Directorate  of  PoUcy, 
Occupational  Safety  and  Health 
Administration.  Room  N3627.  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210.  Telephone  (202)  219-4916. 
extension  145.  Fax  (202)  219-4383. 
SUPPLEMENTARY  INFORMATION: 

Additional  Information  Concerning 
Public  Participation 

Requests  to  Speak  at  the  Public 
Meetings.  Requests  should  identify  the 
person  and  organization  intending  to 
appear,  desired  date  of  appearance, 
address  and  phone  and  fax  number,  the 
amount  of  time  requested,  audiovisual 
equipment  required,  and  a  brief 
siunmary  of  the  comments  to  be 
presented.  Persons  making  timely 
written  requests  to  speak  at  the  public 
meetings  will  be  given  priority  for  oral 
comments,  as  time  permits.  Other 
persons  wishing  to  speak  should  register 
before  the  meetings  from  8:30  to  9:00 
a.m.  OSHA  will  make  every  effort  to 
accommodate  individuals  wishing  to 
speak  at  the  pubhc  meetings. 

Written  Comments.  OSHA  will  review 
written  public  comments  as  part  of  the 
process  of  conducting  this  regulatory 
review  of  the  Cotton  Dust  Standard.  All 
comments  received  will  be  included  in 
Docket  H-052-F  and  will  be  available 
for  public  review  in  the  Docket  Office. 

Additional  Information  on  the 
Regulatory  Review 

OSHA  has  selected  the  Cotton  Dust 
Standard  for  review  in  accordance  with 
the  regulatory  review  provisions  at 
Section  5  of  Executive  Order  12866  (58 
FR  51735.  51739;  Oct.  4. 1993)  and 
Section  610  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  In  the  event 
the  Agency  determines,  based  on  the 
results  of  this  review,  that  the  rule 
should  be  rescinded  or  modified, 
appropriate  rulemaking  will  be 
initiated. 
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An  important  step  in  the  review 
process  involves  the  gathering  and 
analysis  of  information  from  affected 
persons  about  their  experience  with  the 
rule  and  any  material  changes  in 
drciimstances  since  issuance  of  the 
rule.  Comment  concerning  the  following 
subjects  would  assist  the  Agency  in 
determining  whether  to  retain  the 
standard  unchanged  or  to  initiate 
rulemaking  for  the  purposes  of  revision 
or  rescission: 

1.  The  benefits  and  utiUty  of  the  rule 
in  its  current  form  and,  if  amended,  in 
its  amended  form; 

2.  The  continued  need  for  the  rule; 

3.  The  complexity  of  the  rule; 

4.  Whether  and  to  what  extent  the 
rule  overlaps,  duphcates,  or  conflicts 
with  other  Federal,  State  and  local 
governmental  rules; 

5.  Information  on  any  new 
developments  in  technology,  economic 
conditions,  or  other  factors  affecting  the 
abiUty  of  affected  firms  to  comply  with 
the  Cotton  Dust  rule;  and 

6.  Alternatives  to  the  rule  or  portions 
of  the  rule  that  would  minimize  any 
significant  impacts  on  small  businesses 
while  achieving  the  objectives  of  the 
Occupational  Safety  and  Health  Act. 

Addtional  Information  on  the  Cotton 
Oust  Standard 

In  1978.  OSHA  promulgated  a  health 
standard  for  cotton  dust  (29  CFR 
1910.1043)  that  set  new  permissible 
exposure  Umits  for  occupational 
exposure  to  cotton  dust  for  the  textile 
industry  as  well  as  permissible  exposure 
limits  for  several  other  industries.  The 
basis  for  this  rulemaking  was  OSHA's 
determination  that  exposure  to  cotton 
dust  presents  a  significant  health  hazard 
to  employees.  Exposure  to  cotton  dust, 
which  may  contain  a  mixture  of  many 
substances,  including  ground-up  plant 
matter,  bacteria,  fungi,  soil,  pesticides, 
and  other  contaminants,  can  lead  to  the 
chronic  respiratory  disease  known  as 
byssinosis  ("brown  lung"),  as  well  as  to 
production  or  aggravation  of  respiratory 
symptoms  characteristic  of  chronic  lung 
disease,  e.g..  chronic  bronchitis,  asthma, 
emphysema  and  other  non-specific 
diseases. 

Since  its  promulgation  in  1978,  the 
Cotton  Dust  Standard  has  been  modified 
on  several  occasions  to  conform  to  court 
decisions  [AFL-CIOv.  Marshall,  617 
F.2d  636  (D.C.  Cir.  1979);  American 
Textile  Manufacturers  Institute,  Inc.  v. 
Donovan.  452  U.S.  490  (1981);  (50  FR 
51120;  December  13.  1985).  The  Cotton 
Dust  Standard  §  1910.1043,  currently 
applies  to  the  control  of  employee 
exposure  to  cotton  dust  in  all 
workplaces  where  employees  engage  in 
yarn  manufacturing,  engage  in  slashing 


and  weaving  operations,  or  work  in 
waste  houses  for  textile  operations. 

The  standard  establishes  a 
permissible  exposure  limit  (PEL)  of  200 
micrograms  per  cubic  meter  of  air  (^g/ 
m^)  as  an  8-hour  time  weighted  average 
(TWA)  for  yam  manufacturing  and 
cotton  washing  operations,  a  PEL  of  500 
Hg/m'  as  an  8-hour  TWA  for  textile  mill 
waste  house  operations  or  exposure  to 
dust  from  "lower  grade  washed  cotton" 
during  yam  manufacturing  operations, 
and  a  PEL  of  750  ^lg/m^  as  an  8-hour 
TWA  for  exposure  during  slashing  and 
weaving  operations  (43  FR  27350;  June 
23,  1978).  The  action  levels  estabUshed 
by  the  standard  are:  100  ^m^  as  an  8- 
hour  TWA  for  yam  manufacturing  and 
cotton  washing  operations,  250  ^g/m^  as 
an  8-hoiu  TWA  for  textile  mill  waste 
house  operations,  and  375  ^m^  as  an 
8-hour  TWA  for  exposure  during 
slashing  and  weaving  op>erations.  The 
Cotton  Dust  Standard  also  includes 
provisions  covering  exposure 
monitoring,  engineering  control  use, 
written  compliance  and  work  practice 
programs,  respirators,  medical 
surveillance,  training,  and 
recordkeeping  (43  FR  27350;  Jime  23, 
1978).  In  instances  where  an  employer 
can  demonstrate  that  employee 
exposures  are  below  the  appropriate 
action  level,  the  employer  is  not 
obligated  to  comply  with  many  of  the 
requirements  of  the  standard. 

The  Cotton  Dust  Standard  also 
applies,  in  part,  to  cottonseed 
processing  and  cotton  waste  processing 
operations.  Cottonseed  processing 
operations  are  not  subject  to  an  OSHA 
8-hour  time-weighted  average  PEL. 
However,  cottonseed  processing 
operations  are  covered  by  certain 
medical  surveillance  provisions, 
recordkeeping  provisions,  and  other 
requirements  of  §  1910.1043  as  specified 
in  §  1910.1043  as  specified  in 
§  1910.1043(a)(3).  These  requirements 
are  included  in  the  scope  of  this 
regulatory  review.  The  cotton  waste 
processing  operations  of  waste  recycling 
(sorting,  blending,  cleaning,  willowing, 
etc.)  and  gametting  must  comply  with  a 
PEL  of  1  mg/m  ^  as  an  8-hour  time 
weighted  average.  This  PEL  is  contained 
in  §  1910.1000,  rather  than  in 
§  1910.1043,  and  it  is  therefore  not 
included  in  the  scope  of  the  current 
regulatory  review  effort.  However, 
cotton  waste  processing  operations  are 
covered  by  certain  medical  surveillance, 
recordkeeping,  and  other  requirements 
of  §  1910.1043  as  specified  in 
§  1910.1043(a)(3).  These  requirements 
are  included  in  the  scope  of  this 
regulatory  review. 

The  Cotton  Dust  Standard  does  not 
apply  to  the  handling  or  processing  of 


woven  or  knitted  materials,  or  to 
maritime  operations  covered  by  29  CFR 
Parts  1915  and  1918,  or  to  harvesting  or 
ginning  of  cotton,  or  to  the  construction 
industry.  In  addition,  faciUties 
processing  washed  cotton  (as  defined  in 
paragraph  (n)  of  §  1910.1043)  may  be 
exempt  from  all  or  part  of  the  standard 
(see  §  1910.1043  (n)  for  details). 

In  1978,  OSHA  estimated  that  the 
Cotton  Dust  Standard  would  generate 
compliance  costs  of  S656.5  milUon  in 
capital  costs  and  $206.1  milUon  in 
annual  costs.  The  bulk  of  these  costs 
were  attributed  to  the  textile  industry: 
$550.0  million  in  capital  costs  and 
$171.0  million  in  annual  costs  (43  FR 
27380;  June  23.  1978).  the  remaining 
estimated  compliance  costs  were 
attributed  to  the  waste  processing, 
cottonseed  processing,  and  warehousing 
industries.  In  1978.  OSHA  also  provided 
a  benefits  estimate  for  the  yam 
preparation  industry  alone  of  4.904 
cases  of  byssinosis  avoided  per  year 
based  on  the  new  permissible  exposure 
limit  of  200  ng/m  ^  as  an  8-hour  TWA 
(43  FR  27379;  June  23,  1978).  Several 
years  later,  compliance  cost  estimates 
made  by  the  American  Textile 
Manufactures  Institute,  as  well  as 
compliance  cost  estimates  made  by 
Centaur  Associates,  an  OSHA 
contractor,  indicated  that  the  actual  cost 
to  affected  industries  of  complying  with 
the  standard  was  substantially  lower 
than  OSHA's  original  estimates  (50  FR 
51166-51167;  December  13,  1985). 
Modifications  to  the  scope  and 
requirements  of  the  Cotton  Dust 
Standard  occurring  after  1978  also  led 
OSHA  to  lower  its  estimates  of  the 
compliance  costs  associated  with  the 
standard  (48  FR  26978;  June  10. 1983). 

Authority:  This  document  was  prepared 
under  the  direction  of  Charles  N.  )effress, 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  200  Constitution  Avenue, 
N.W..  Washington,  D.Q  20210. 

Signed  at  Washington,  D.C,  this  15th  day 
of  June,  1998. 
Charles  N.  Jeffress, 
Assistant  Secretary. 
|FR  Doc.  9&-16624  Filed  6-22-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 
[WH-FRL-6112-9] 

National  Primary  Drinking  Water 
Regulations;  Long  Term  1  Enhanced 
Surface  Water  Treatment  Rule  and 
Filter  Backwash  Recycling  Rule  Public 

Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  announcement  of 
public  meeting. 

summary:  EPA  is  in  the  nascent  stages 
of  development  for  both  the  Long  Term 
1  Enhanced  Surface  Water  Treatment 
Rule  (LTlESWTR)  and  the  Filter 
Backwash  Recycling  Rule  (FBRR).  The 
Agency  is  holding  these  public  meetings 
to  share  information  with  interested 
parties  and  to  solicit  feedback  from 
them.  The  LTlESWTR  rule  wall 
primarily  address  microbial  risks  at 
systems  serving  under  10,000  people. 
Envelopment  of  the  rule's  requirements 
will  begin  by  considering  the 
appropriateness  of  the  Interim 
Enhanced  Surface  Water  Treatment  Rule 
(EESWTR)  regulatory  template.  The  rule 
is  to  be  promulgated  by  November  2000. 

The  reRR  rule  will  provide,  for  the 
first  time,  federal  regulatory 
requirements  governing  the  recycle  of 
filter  backwash  within  the  treatment 
process  of  public  utilities.  The  rule  will 
apply  to  utilities  of  all  sizes  that 
backwash  filters.  The  Safe  Drinking 
Water  Act  (SDWA)  requires  that  the 
final  regulation  be  promulgated  by 
August  of  2000. 

In  keeping  with  its  open  door  policy 
for  meetings  with  the  public,  EPA  is 
inviting  all  interested  members  of  the 
public  to  attend  these  meetings,  with 
seating  on  a  first-come,  first-served 
basis. 

DATES:  The  LTlESWTR  public  meeting 
will  be  held  on  July  22. 1998,  and  will 
begin  at  8:30  a.m.  local  time.  The  FBRR 
public  meeting  will  begin  at  the  same 
time  on  July  23.  1998.  Both  public 
meetings  will  conclude  at 
approximately  4:30  p.m.  local  time. 
ADDRESSES:  The  meeting  will  be  held  at 
U.S.  EPA,  Region  8  Office,  999  18th 
Street.  Suite  500.  Denver.  CO  80202- 
2466. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  LTlESWTR 
public  meeting,  please  contact  Steve 
Potts  at  (202)  260-5015.  For  the  FBRR 
public  meeting,  please  contact  Bill 
Hamele  at  (202)  260-2584. 

Dated:  June  17, 1998 
Cynthia  C.  Dougherty, 

Director.  Office  of  Ground  Water  and  Drinking 

Water.  Office  of  Water. 

IFR  Doc.  9a-16671  Filed  6-22-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101S-AC13 

Endangered  and  Threatened  Wildlife 
and  Plants 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  availability  of 

draft  San  Xavier  talussnail  conservation 

agreement. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  a  draft 
conservation  agreement  for  the  San 
Xavier  talussnail  (Snorella  eremita]  is 
available  for  review  and  comment. 
Comments  will  be  accepted  during  the 
current  public  comment  period  on  the 
proposal  to  list  species  as  endangered 
under  the  Endangered  Species  Act  of 
1973.  as  amended,  which  closes  July  21, 
1998.  This  Conservation  Agreement  will 
provide  guidance  for  the  conservation 
and  management  of  the  species  and  its 
habitat. 

DATES:  All  comments  on  the  draft 
Conservation  Agreement  and 
information  on  the  proposal  to  list  the 
San  Xavier  talussnail  will  be  accepted 
through  July  21,  1998. 
ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Field 
Supervisor,  Arizona  Ecological  Services 
Field  Office,  2321  W.  Royal  Pahn  Road. 
Suite  103.  Phoenix,  Arizona  85021. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Bills,  Fish  and  Wildlife  Biologist. 


or  Jerry  Brabander,  Acting  Field 
Supervisor,  Arizona  Ecological  Services 
Field  Office,  at  the  above  address  (602) 
640-2720. 

SUPPLEME^f^ARY  INFORMATION: 
Background 

The  San  Xavier  talussnail  was  first 
proposed  as  endangered  on  March  23, 
1994  (59  FR  13691).  At  that  time,  a  60- 
day  public  comment  period  was  opened 
until  May  23,  1994,  and  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Public  hearing  requests  were 
invited  through  May  9, 1994. 

Considering  the  length  of  time  that 
has  elapsed  since  that  initial  proposal 
and  a  recent  re-examination  of  property 
boundaries  to  clarify  ownership  of  the 
talussnail  habitat,  the  Service  reopened 
the  public  comment  period  on  May  22, 
1998  (63  FR  28343).  With  the 
availability  of  the  draft  Conservation 
Agreement,  the  Service  is  seeking 
comments  or  suggestions  from  the 
public,  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  parties 
concerning  the  proposed  rule  and  the 
draft  Conservation  Agreement. 

The  draft  Conservation  Agreement 
calls  for  restricting  activities  that  would 
alter  sediment  runoff,  vegetation,  or 
moisture  conditions.  The  draft 
Conservation  Agreement  was  prepared 
by  representatives  from  Federal  and 
State  agencies  and  is  intended  to  be 
used  as  the  basis  for  guiding  the  long- 
term  protection  of  the  species  and  its 
habitat. 

Author 

The  primary  author  of  this  document 
is  Debra  Bills,  Arizona  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1532 
et  seq.]. 

Dated:  June  17. 1998. 
Geoffrey  L.  Haskett, 

Begional  Director,  Fish  and  Wildlife  Service. 
Region  2. 
(FR  Doc.  98-16678  Filed  6-22-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ot  heanngs  and  investigations, 
committee  meetings,  agency  deasions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Nicholson  l^nd  Exchange,  Boise 
National  Forest,  Boise  and  Elmore 
Counties,  ID 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Cancellation  of  notice  of  intent 
to  prepare  environmental  impact 
statement. 

summary:  The  Boise  National  Forest  has 
cancelled  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  land  exchange  with 
Thomas  T.  and  Diana  R.  Nicholson.  The 
previously  published  Notice  of  Intent 
appeared  in  the  October  10, 1997, 
Federal  Register,  Volume  62,  Number 
197.  pages  52964-52965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  cancellation 
of  the  EIS  should  be  directed  to  Sharon 
Paris  at  (208)  373-4157.  Written 
requests  should  be  sent  to  the  Boise 
National  Forest,  Attn:  Sharon  Paris. 
1249  S.  Vinnell  Way,  Boise.  ID  83709. 

Dated:  June  4, 1998. 
Jack  G.  TrojTM-, 

Deputy  Regional  Forester,  Intermountain 

Region  Forest  Service,  USDA. 

(PR  Doc.  98-16654  Filed  6-22-98;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arizona  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arizona  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  12:00  p.m.  on  July  11. 
1998,  at  the  Wyndham  Garden  Hotel. 
Phoenix  Airport.  429  North  44th  Street, 
Phoenix,  Arizona  85008.  The  purpose  of 
the  meeting  is  to  discuss  followup  to  the 
Arizona  Department  of  Transportation 
forum  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  ]une  11. 1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  98-16581  Filed  6-22-98;  8:45  am] 
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COMMISSION  ON  CfVIL  RIGHTS 

AgerKta  and  Notice  of  Public  Meeting 
of  ttie  Minnesota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Minnesota  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  July  9.  1998, 


at  the  Crowne  Plaza  Northstar  Hotel, 
618  Second  Avenue  South, 
Minneapolis.  Minnesota.  The  purpose  of 
the  meeting  is  to  hold  a  press 
conference  to  release  the  Committee's 
report  Focus  on  Affirmative  Action, 
discuss  civil  rights  issues,  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Alan  W. 
Weinblatt,  612-292-8770,  or  Constance 
M.  Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8362).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  11, 1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  98-16584  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AQBICY:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  04/10/98-05/15/98 


Firm  name 

Address 

Date  peti- 
tion accept- 
ed 

Product 

Robertson  Equipment  Com- 
pany, Inc. 

Midwest  Game  Supply  Com- 
pany. 

1502   South   Madison,   Webb 

City,  MO  64870. 
1119   North   JeWerson    Street, 

Kearney,  MO  64060. 

05/27/98 
05/27/98 

Remanutactured  Printing  Press  Equipment  and  Brakes  arxl 

Brush  Dampers. 
Dice,  Casino  Table  Layouts. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  04/1 0/9&-O5/1 5/98— Continued 


Firm  name 


Proton,  Irx: 

Tri-Source,  \rc 

Amehcan  Standard  Company, 

IrK. 
Frost  Controte,  Inc 

Hampden  Automotrve  Sales 

Corporation. 
SotecteK  Corporation 

Action  North  America.  Inc  

Varsity  Sports,  Irw 


Address 


305    Industrial    Avenue,    Port 

Gibson.  MS  39150. 
204  North  Lynn  Riggs  Road, 

Clarerrxxe,  OK  74027. 
157  Water  Street,  SoutNngton. 

CT  06479. 
7      Industrial      Drive      South. 

Smithfield,  Rl  02917. 
117  Heath  Street.  Boston,  MA 

02130. 
6370  Nancy  Rkjge  Drive,  San 

Diego.  CA  92121. 
6063  Janes  Une.  Naples,  FL 

33942. 
4361    NW    50th.    Suite    100. 

Oklahoma,  OK  73122. 


Date  peti- 
tion accept- 
ed 


06A)1/98 
06/01/98 
06/02jW 
06/02/98 
06A)2/98 
06/03/98 
06A)9/98 
06/15/98 


Product 


Compression  Molded  Dishes  of  Plastic. 

Optical  Unrrxxjnted  Lenses. 

Pruning  Shears,  Poie  Pruners,  toppers  arxJ  Forestry  Hoes. 

Photoetectnc  Control  Systems  and  Light  Curtains  for  Use  as 

Machine  arxJ  Workplace  Safety  Guards. 
Bralce  Shoes,  Disk  Brake  Calipers.  Clutcf^es.  Water  Pumps. 

Wireless  CommunicatKxi  Devices  and  Systems  for  Local  Area 

Networks. 
Motorcycles  Fitted  With  an  Auxiliary  Motor  \(Wth  Internal  Com- 

bustKXi  Piston  Engtrws  4  ATVs. 
Athletic  Baseball  Shirts 


Tbe  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance.  Room 
7315,  Economic  Development 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  nimiber  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  June  17, 1998. 
Anthony  J.  Meyer. 

Coordinator.  Trade  Adjustment  and 

Technical  Assistance. 

IFR  Doc.  9«-16619  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

'Fore<gn-Trad«  Zones  Board 
[Order  No  984] 

Grant  of  Authority  for  Subzone  Status 
Cirrus  Logic,  Inc.  Ontegrated  Circuit), 
Fremont,  California 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  )une  18, 1934.  as 
amended  (19  U.S.C.  81»-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whertas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry. 

Whereas,  the  Board's  regulations  (15 
CFR  Fart  400)  provide  for  the 
establishment  of  special-pujpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  San  Jose,  California,  grantee  of  FTZ 
18,  for  authority  to  establish  special- 
purpose  subzone  status  at  the  integrated 
droiit  distribution  facility  of  Qrrus 
Logic,  Inc.,  in  Fremont,  California,  was 
filed  by  the  Board  on  July  10, 1997,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  59-97,  62  FR  38972,  7/21/97); 
and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 


Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
integrated  circuit  distribution  facility  of 
Cirrus  Logic,  Inc.,  located  in  Fremont, 
Cahfomia  (Subzone  18C),  at  the  location 
described  in  the  application,  and  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28. 

Signed  at  Washington,  DC,  this  11th  day  of 
June  1998. 
Robert  S.  LaRima, 

AssJstant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Pucdnelli, 

Acting  Executive  Secretary. 

[FR  Doc.  98-16684  Filed  6-22-98;  8:45  am) 

MLUNQ  COOC  M10-OS-P 


DEPARTME^f^  OF  COMMERCE 
Foreign-Trade  Zones  Board 

pocket  31-08] 

Foreign-Trade  Zone  40,  Cievetar>d, 
Ohio,  Area;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Cleveland-Cuyahoga 
County  Fort  Authority,  grantee  of  FTZ 
40,  requesting  authority  to  expand  its 
zone  in  the  Cleveland,  Ohio,  area, 
within  the  Cleveland  Customs  port  of 
entry  The  application  was  submitted 
pursuant  to  the  provisions  of  the  FTZ 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  June 
15, 1998. 
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FTZ  40  was  approved  on  September 
29,  1978  (Board  Order  135,  43  F.R. 
46886,  10/11/78]  and  expanded  in  June 
1982  (Board  Order  194,  47  F.R.  27579, 
6/25/82);  April  1992  (Board  Order  574, 
57  PR.  13694.  4/17/92);  and,  February 
1997  (Board  Order  870,  62  F.R.  7750.  2/ 
20/97).  The  zone  project  currently 
consists  of  5  sites  in  the  Cleveland, 
Ohio,  area:  Site  1  (94  acres) — port  of 
Cleveland  complex  on  Lake  Erie  at  the 
mouth  of  the  Cuyahoga  River, 
Cleveland;  Site  2  (175  acres)— the  IX 
Center  (formerly  the  "Cleveland  Tank 
Plant"),  in  Brook  Park,  Ohio,  adjacent  to 
Cleveland  Hopkins  International 
Airport;  Site  3  (1,900  acres) — Cleveland 
Hopkins  International  Airport  complex. 
Cleveland;  Site  4  (450  acres) — Burke 
Lakeh-ont  Airport.  1501  North  Marginal 
Road,  Cleveland,  and  Site  5  (97  acres) — 
within  the  Emerald  Valley  Business 
Park  at  the  southeast  comer  of  Cochran 
Road  and  Beaver  Meadow  Parkway, 
Glenwillow. 

The  applicant  is  now  requesting 
authority  to  expand  existing  Site  5  to 
include  the  entire  Emerald  Valley 
Business  Park  (298  acres,  includes 
existing  areas)  in  Glenwillow  and  to 
include  3  new  sites  (160  acres)  in 
Cuyahoga  County  (Proposed  Sites  6-8): 
Proposed  Site  6  (30  acres) — Colhnwood 
site.  South  Waterloo  (South  Marginal) 
Road  and  East  152nd  Street,  Cleveland; 
Proposed  Site  7  (47  acres) — Water 
Tower  Industrial  Park,  Coit  Road  and 
East  140th  Street,  Cleveland;  and, 
Proposed  Site  8  (83  acres) — Strongsville 
Industrial  Park,  Royalton  Road  (State 
Route  82),  Strongsville.  Proposed  Sites 
5,  6  and  8  are  privately  owned,  while 
Proposed  Site  7  is  owned  by  the  State 
of  Ohio.  No  si>ecific  manufacturing 
requests  are  bing  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Fhiblic  comment  on  the  appUcation  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  24,  1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  8,  1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  600  Superior 


Avenue,  East,  #700  Cleveland.  Ohio 
44114 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce. 
14th  4  Pennsylvania  Avenue.  NW, 
Washington,  DC  20230. 

Dated:  June  16,  1998. 
Dennis  PuccinelU, 
Acting  Executive  Secretary. 
(PR  Doc.  98-16683  Filed  6-22-98;  8:45  am] 
BiujNacooE  atio-os-^ 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  30-08] 

Foreign-Trade  Zone  183— Austin, 
Texas,  Application  for  Expansion  and 
Request  for  Manufacturing  Authority 
(Servers  and  Work  Stations) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Foreign-Trade  Zone 
of  Central  Texas,  Inc.,  grantee  of  FTZ 
183,  requesting  authority  to  expand  its 
zone  in  the  Austin,  Texas  area,  and 
requesting  on  behalf  of  Dell  Computer 
Corporation,  authority  to  manufacture 
servers  and  workstations  under  zone 
procedures  within  FTZ  183  (Austin 
Customs  port  of  entry).  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended,  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  June 
11,  1998. 

FTZ  183  was  approved  on  December 
23,  1991  (Board  Order  550,  57  FR  42.  1/ 
2/92).  The  zone  currently  consists  of 
seven  sites  in  the  Austin,  Texas  area: 

Site  1 — Austin  Enterprise  site  (317 
acres),  consisting  of  seven  parcels 
within  the  Austin  Enterprise  Zone  Area 
along  Highway  290  and  the  Ben  White 
Boulevard-Montopolis  Drive  area, 
Austin; 

Site  2 — Balcones  Research  site  (50 
acres),  located  in  north  central  Austin  at 
the  intersection  of  Burnett  Road  and 
Longhorn  Boulevard; 

Site  3— High  Tech  Corridor  site  (762 
acres),  consisting  often  parcels  located 
along  1-35,  14  miles  north  of  downtown 
Austin  (site  straddles  Austin-Round 
Rock  city  line); 

Site  4— Cedar  Park  site  (122  acres), 
some  eight  miles  northwest  of  the 
Austin  city  Umits,  in  Williamson 
County; 

Site  5— Round  Rock  "SSC"  site  (246 
acres),  consisting  of  two  parcels  located 
along  1-35  between  Chandler  Road  and 
Westinghouse  Road  on  the  northern 
edge  of  the  City  of  Round  Rock; 


Site  6 — Georgetown  site  (246  acres), 
located  along  1-35  and  U.S.  81.  south  of 
downtown  Georgetown; 

Site  7 — San  Marcos  site  (40  acres), 
located  within  the  San  Marcos 
Municipal  Airport  facility  in  eastern 
San  Marcos,  adjacent  to  State  Highway 
21,  on  the  Hays  County/Caldwell 
County  line. 

(An  expansion  request  (Doc.  63-97)  is 
currently  pending  with  the  FTZ  Board 
to  expand  FTZ  183  to  include  the  MET 
Center  industrial  park  (200  acres) 
located  between  U.S.  Highway  183 
South  and  State  Highway  71  East  in 
southeast  Austin.) 

The  applicant  is  now  requesting 
authority  to  expand  Site  3  to  include 
574  acres  approximately  two  miles 
south  of  the  High-Tech  Corridor  site, 
just  east  of  1-35  on  Parmer  Lane  in  the 
Qty  of  Austin  (Travis  County)  near  the 
Williamson  Coiuity  border.  "This 
proposed  expansion  will  expand  the  site 
to  1,336  acres. 

The  application  also  requests 
authority  on  behalf  of  Dell  Computer 
Corporation  to  manufacture  servers  and 
workstations  within  FTZ  183  (writhin 
the  proposed  expansion  area).  Dell  is 
already  authorized  to  manufacture 
computers  and  related  products, 
including  servers  and  workstations, 
under  zone  procedures  within  Subzone 
183A.  Dell  is  building  a  300.000  square 
foot  facility  (the  "Enterprise  Systems 
Facility")  within  the  proposed  Site  3 
expansion  area,  and  plans  to  transfer  a 
portion  of  its  manufacturing  operations 
to  the  new  faciUties  to  meet 
requirements  for  additional  capacity 
required  by  its  growing  server  and 
workstation  businesses.  This  proposal 
does  not  request  any  new  manufacturing 
authority  under  FTZ  procedures  in 
terms  of  products  or  components,  but  it 
does  involve  a  proposed  increase  in 
Dell's  level  of  production  under  FTZ 
procedures  within  the  FTZ  183  project 
overall  corresponding  to  the  proposed 
increase  in  facilities. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  24,  1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  8,  1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
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for  public  inspection  at  each  of  the 

following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center  1700  Congress,  2nd 
Floor,  Austin.  TX  78711 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce 
14th  k  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  June  12,  1998. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
(PR  Doc.  98-16682  Filed  6-22-98;  8:45  am] 
aiUJNO  COOC  3S1»-0S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-489-6021 

Acetylsallcylic  Acid  From  Turkey;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
review. 

SUMMARY:  On  April  30.  1998.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  acetylsallcylic  acid  from  Turkey. 
This  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise 
during  the  period  of  review  August  1, 
1996.  through  July  31.  1997. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results;  however,  we 
received  no  comments.  Therefore,  these 
final  results  of  review  are  the  same  as 
those  presented  in  the  preliminary 
results  of  review.  The  review  indicates 
the  existence  of  no  dumping  margin  for 
the  manufacturer/exporter  during  this 
period. 

EFFECTIVE  DATE:  June  23.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Tomlinson,  David  Dirstine,  or  Richard 
Rimlinger,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-4733. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 


efl^ective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Etepartment  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  published  on  May  19, 1997 
(62  FR  27296). 

Background 

On  April  30, 1997,  the  Department 
published  in  the  Federal  Register  (63 
FR  23720)  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on 
acetylsalicyUc  add  from  Turkey  (52  FR 
32030,  August  25,  1987).  The  review 
covers  one  company,  Atabay  Kimya 
Sanayi  ve  Ticaret  A.S.  (AKS),  a  Turkish 
manufacturer/exporter  of  the  subject 
merchandise.  The  Department  has  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
acetylsaUcylic  add  (aspirin)  containing 
no  additives,  other  than  inactive 
substances  (such  as  starch,  lactose, 
cellulose,  or  coloring  material),  and/or 
active  substances  in  concentrations  less 
than  that  specified  for  particular  non- 
prescription drug  combinations  of 
aspirin  and  active  substances  as 
published  in  the  Handbook  of  Non- 
Prescription  Drugs,  eighth  edition, 
American  Pharmaceutical  Association, 
and  is  not  in  tablet,  capsule  or  similar 
forms  for  direct  human  consumption. 
This  product  is  currently  classified 
under  the  Harmonized  Tariff  Schedule 
(HTS)  subheading  2918.22.10.  The  HTS 
item  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  descriptions  of  the  scope  of  this 
proceeding  remains  dispositive. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review,  but  we 
received  no  comments.  Therefore,  the 
final  results  of  review  are  the  same  as 
those  presented  in  our  preliminary 
results.  As  a  result  of  the  review,  we 
determine  that  the  weighted-average 
dumping  margin  is  as  follows: 


Manufacturer/exporter 

Margin  (per- 
cent) 

Atabay  Kimya  Sanayi  ve 
Ticaret  A.S  

0.00 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rate  for  AKS  will  be 
zero  percent;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-spedfic  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  any  prior  review,  or  the 
original  less-than- fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
estabhshed  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  32.98 
percent.  This  is  the  "All  Others"  rate 
from  the  LTFV  investigation.  [See 
Antidumping  Duty  Order; 
AcetylsaUcylic  Acid  from  Turkey,  52  FR 
32030  (August  25. 1987).)  These  deposit 
rates  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  section 
351.402(f)(2)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidiunping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  )une  11, 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

A  dm  inistra  tion . 

(FR  Doc.  98-16681  Filed  6-22-98:  8:45  am) 
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DEPARTME 

Internationa 
[A-683-815] 

Certain  Wel( 
From  Taiwai 
Changed  CI 
Duty  Admin 


The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  We  will  instruct 
the  Customs  Service  not  to  assess 
antidumping  duties  on  the  merchandise 
subject  to  review. 


SUPPLEMEN 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-683-815] 

Certain  Welded  Stainless  Steel  Pipe 
From  Taiwan;  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping 
duty  administrative  review. 

summary:  On  April  7. 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  changed  circumstances 
antidumpting  duty  administrative 
review  of  certain  welded  stainless  steel 
pipe  (WSSP)  from  Taiwan  (63  FR 
16982).  The  Department  preliminarily 
determined  that  Chang  Mein  Industries 
Co.,  Ltd.  (Chang  Main)  is  the  successor- 
in-interest  to  Chang  Tieh  Industry  Co., 
Ltd.  (Chang  Tieh)  and  is  therefore, 
entitled  to  Chang  Tieh's  exclusion  from 
the  antidumping  duty  order  or  WSSP 
from  Taiwan.  We  invited  interested 
parties  to  comment  on  our  preliminary 
results.  We  received  no  comments.  We 
have  now  completed  this  review  and 
determine  that,  for  purposes  of  the 
antidumping  duty  law,  Chang  Mein  is 
the  successor  firm  to  Chang  Tieh  and,  as 
such,  is  subject  to  exclusion  from  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhiliips  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement  Group 
ni.  Office  8,  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-0193  or  (202) 482-3833. 

Applicable  Statute  and  Regulations 
Scope  of  the  Review 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act  (URAA).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351. 
62  FR  27296  (May  19.  1997). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11,  1996.  Chang  Mien 
requested  that  the  Department  conduct 
a  changed  circumstances  administrative 


review  pursuant  to  section  751(b)  of  the 
Tariff  Act  to  determine  whether  Chang 
Mein  should  properly  be  considered  the 
successor  firm  to  Chang  Tieh.  In  the 
less-than-fair-value  (LTFV) 
investigation,  the  Department  excluded 
Change  Tieh  from  the  antidumping  duty 
order  on  WSSP  from  Taiwan  after 
calculating  a  margin  of  zero  for  Chang 
Tieh.  See  Notice  of  Amended  Final 
Determination  and  Antidumping  Duty 
Order;  Certain  Welded  Stainless  Steel 
Pipes  from  Taiwan,  59  FR  6619 
(February  11, 1994).  Chang  Mien 
maintained  that,  as  Chang  Mein  and 
Chang  Tieh  were  related  at  the  time  of 
the  LTFV  investigation,  Chang  Mein  is 
entitled  to  Chang  Tieh's  exclusion  from 
the  order  ab  initio.  Chang  Mien  further 
stated  that,  since  publication  of  the 
order.  Change  Mien  has  absorbed  Chang 
Tieh  and,  therefore,  as  the  successor 
firm  to  Chang  Tieh,  is  entitled  to  Chang 
Tieh's  exclusion  from 

We  preliminarily  determined  that 
Chang  Mien  is  the  successor-in-interest 
to  Chang  Tieh,  since  it  essentially 
operates  as  the  same  entity  as  the  former 
company;  maintaining  the  same 
management,  production  facilities,  and 
supplier  relationships  as  did  Chang 
Tieh  prior  to  its  merger  with  Chang 
Mien  (63  FR  16982,  April  7,  1998).  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminary  results  of 
this  changed  circumstances  review.  We 
received  no  comments. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
antidumping  duty  order  is  welded 
austenitic  stainless  steel  pipe  that  meets 
the  standards  and  specifications  set 
forth  by  the  American  Society  for 
Testing  and  Materials  (ASTM)  for  the 
welded  form  of  chromium  nickel  pipe 
designated  ASTM  A-312.  The 
merchandise  covered  by  the  scope  of 
this  order  also  includes  austenitic 
welded  stainless  steel  pipes  made 
according  to  the  standards  of  other 
nations  which  are  comparable  to  ASTM 
A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications 
include,  but  are  not  limited  to,  digester 
brewery  process  and  transport  lines, 
general  food  processing  lines, 
automotive  paint  lines  and  paper 
process  machines.  Imports  of  WSSP  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings: 
7306.40.5005,  7306.40.5015, 
7306.40.5040,  7306.40.5065  and 


7306.40.5086.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  antidumping 
duty  order  is  limited  to  welded 
austenitic  stainless  steel  pipes. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  vmtten  description  of  the 
scope  of  this  order  is  dispositive. 

Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review 

Based  on  the  information  that  Chang 
Mien  provided  in  its  responses  to  the 
Department's  questionnaires  and  on  the 
data  obtained  at  verification,  we 
determine  that  Chang  Mien  is  the 
successor  to  Chang  Tieh  and, 
accordingly,  is  excluded  from  the 
antidumping  duty  order  on  WSSP  from 
Taiwan.  For  a  complete  discussion  of 
the  basis  for  this  decision,  see  Certain 
Welded  Stainless  Steel  Pipe  from 
Taiwan;  Preliminary  Besults  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  April  7,  1998. 
(63  FR  16982). 

The  Department,  in  accordance  with 
19  CFR  351.222,  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  WSSP  manufactured  by  Chang 
Mien,  exported  to  the  United  States  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  November 
1, 1993,  the  effective  date  of  the 
absorption  of  Chang  Tieh  by  Chang 
Mien. 

The  Department  will  further  instruct 
Customs  to  refund  with  interest  any 
estimated  duties  collected  with  respect 
to  unliquidated  entries  of  such  WSSP 
entered,  or  withdrawm  from  warehouse, 
for  consumption  on  or  after  November 
1, 1993,  in  accordance  with  section  778 
of  the  Act. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 

This  changed  circumstances 
administrative  review  and  notice  are  in 
accordance  with  sections  751(b)  and  (d) 
and  782(h)  of  the  Tariff  Act  and  sections 
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351.216(ci)  and  351.222(g}  of  the 
Department's  regulations. 

Dated:  June  11. 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-16680  Filed  6-22-98;  8:45  ami 

BILLMO  COOC  3S10-OS-M 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Computer  System  Security  and  Privacy 
Advisory  Board;  Request  for 
Nominations 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Request  for  nominations  of 
members  to  serve  on  the  Computer 
System  Security  and  Privacy  Advisory 
Board. 

SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Computer  System 
Security  and  Privacy  Advisory  Board 
(CSSPAB).  The  terras  of  some  of  the 
members  of  the  Board  will  soon  expire. 
NIST  will  consider  nominations 
received  in  response  to  this  notice  for 
appointment  to  the  Board,  in  addition  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
before  July  31.  1998. 
ADDRESSES:  Please  submit  nominations 
to  Edward  Roback.  CSSPAB  Secretary, 
NIST,  Building  820,  Room  426. 
Gaithersburg.  MD  20899.  Nominations 
may  also  be  submitted  via  fax  to  301- 
948-1233.  Attn:  CSSPAB  Nominations. 
Additional  information  regarding  the 
Board,  including  its  charger  and  current 
membership  list,  may  be  foimd  on  its 
electronic  home  page  at:  <  http:// 
csrc.nist.gov/csspab/  > 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Roback,  CSSPAB  Secretary  and 
Designated  Federal  Official,  NIST, 
Building  820,  Room  426.  Gaithersburg. 
MD  20899;  telephone  301-975-3696; 
telefax:  301-948-1233;  or  via  e-mail  at 
"edward.roback@nist.gov". 

SUPPLEMENTARY  INFORMATION: 
I.  CSSPAB  Information 

Objectives  and  Duties 

The  CSSPAB  was  chartered  by  the 
Department  of  Commerce  pursuant  to 
the  Computer  Security  Act  of  1987  (P.L. 
100-235).  The  objectives  and  duties  of 
the  CSSPAB  are: 

1.  The  Board  shall  identify  emerging 
managerial,  technical,  administrative. 


and  physical  safeguard  issues  relative  to 
computer  systems  security  and  privacy. 

2.  The  Board  shall  advise  the  National 
Institute  of  Standards  and  Technology 
(NIST)  and  the  Secretary  of  Commerce 
on  security  and  privacy  issues 
pertaining  to  Federal  computer  systems. 

3.  To  report  its  findings  to  the 
Secretary  of  Commerce,  the  Director  of 
the  Office  of  Management  and  Budget, 
the  Director  of  the  National  Seciirity 
Agency,  and  the  appropriate  committees 
of  the  Congress. 

4.  The  Board  will  function  solely  as 
an  advisory  body,  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

Membership 

The  CSSPAB  is  comprised  of  twelve 
members,  in  addition  to  the 
Chairperson.  The  membership  of  the 
Board  includes: 

(1)  Four  members  from  outside  the 
Federal  Government  eminent  in  the 
computer  or  telecommimications 
industry,  at  least  one  of  whom  is 
representative  of  small  or  medium  sized 
companies  in  such  industries; 

(2)  Four  members  from  outside  the 
Federal  Government  who  are  eminent  in 
the  fields  of  computer  or 
telecommunications  technology,  or 
related  disciplines,  but  who  are  not 
employed  by  or  representative  of  a 
producer  of  computer  or 
telecommunications  equipment;  and 

(3)  Four  members  from  the  Federal 
Government  who  have  computer 
systems  management  experience, 
including  experience  in  computer 
systems  security  and  privacy,  at  least 
one  of  whom  shall  be  from  the  National 
Security  Agency. 

Miscellaneous 

Members  of  the  CSSPAB  are  not  paid 
for  their  service,  but  will,  upon  request, 
be  allowed  travel  expenses  in 
accordance  with  Subchapter  I  of 
Chapter  57  of  Title  5,  United  States 
Code,  while  otherwise  performing 
duties  at  the  request  of  the  Board 
Chairperson,  while  away  from  their 
homes  or  a  regular  place  of  business. 

Meetings  of  the  Board  take  place  in 
the  Washington,  DC  metropolitan  area, 
usually  at  the  NIST  headquarters  in 
Gaithersburg,  Maryland.  Meetings  are 
two  to  three  days  in  duration  and  are 
held  quarterly. 

Board  meetings  are  open  to  the  public 
and  members  of  the  press  usually 
attend.  Members  do  not  have  access  to 
classified  or  proprietary  information  in 
connection  with  their  Board  duties. 


n.  Nomination  Information 

Nominations  are  sought  in  all  three 
categories  described  above,  including  a 
small  business  representative  in  the  first 
category. 

Nominees  should  have  specific 
experience  related  to  computer  security 
or  electronic  privacy  issues,  particularly 
as  they  pertain  to  federal  information 
technology.  The  category  of  membership 
for  which  the  candidate  is  qualified 
should  be  specified  in  the  nomination 
letter.  Nominations  for  a  particular 
category  should  come  from 
organizations  or  individuals  within  that 
category.  A  summary  of  the  candidate's 
qualifications  should  be  included  with  • 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledge  the  responsibilities  of 
serving  on  the  CSSPAB.  and  will 
actively  participate  in  good  faith  in  the 
tasks  of  the  CSSPAB.  Besides 
participation  at  meetings,  it  is  desired 
that  members  be  able  to  devote  the 
equivalent  of  two  days  between 
meetings  to  developing  draft  issue 
papers,  researching  topics  of  potential 
interest,  and  so  forth  in  furtherance  of 
their  Board  duties. 

Selection  of  CSSPAB  members  will 
not  be  limited  to  individuals  who  are 
nominated.  Nominees  must  be  U.S. 
citizens. 

The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  CSSPAB  membership. 

Dated;  June  17,  1998. 
Robert  E.  Hebner, 
Acting  Deputy  Director. 
[PR  Doc.  98-16620  Filed  6-22-98:  8:45  am) 

BHJJNQ  COOE  3510-CN-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Learn  and  Serve  America  Training  and 
Technical  Assistance  Exchange 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter 
"the  Corporation")  announces  the 
availability  of  up  to  $950,000  for  a 
period  of  12  months  to  provide  service- 
learning  training  and  technical 
assistance  to  Learn  and  Serve  America 
(hereinafter  "LSA")  grantees, 
AmeriCorps  and  Senior  Corps  programs, 
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s  programs, 


and  other  service-learning  and  youth 
service  programs  through  a  Learn  and 
Serve  America  Training  and  Technical 
Assistance  Exchange  (hereinafter  "the 
Exchange").  Further  funding  may  be 
available  for  a  second  and  third  year 
depending  on  performance,  need,  and 
availability  of  funds.  The  Corporation 
seeks  proposals  describing  plans  for 
activities  to  meet  the  service-learning 
technical  assistance  needs  of  LSA 
grantees,  other  Corporation  programs, 
and,  to  the  extent  that  resoiuxes  allow, 
others  in  the  field  of  service-learning 
and  youth  service. 

DATES:  Application  guidelines  will  be 
available  Tuesday.  June  23.  1998. 
Applications  must  be  submitted  to  the 
Corporation  no  later  than  3:00  p.m. 
(EDT)  on  Wednesday.  August  5, 1998. 
The  target  date  for  implementation  is 
October  1,  1998. 

ADDRESSES:  Requests  for  appUcations 
must  be  submitted  in  writing  to  the 
Corporation  for  National  and 
Community  Service,  Office  of  Training 
and  Technical  Assistance,  Attn:  Robert 
Seidel — Application  Request,  1201  New 
York  Avenue,  N.W.,  Washington.  DC 
20525.  Applications  must  be  submitted 
to  the  Corporation  for  National  and 
Community  Service,  Box  XCH,  1201 
New  York  Avenue,  N.W.,  Washington, 
DC  20525.  Applicants  are  requested  to 
submit  one  unbound  original  and  two 
copies  of  applications  to  facilitate  the 
review  process.  The  Corporation  will 
not  accept  applications  that  are 
submitted  by  facsimile  or  e-mail 
transmission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Submit  all  questions  about  the 
apphcation  in  writing  no  later  than  3:00 
p.m.  (EDT),  Thursday.  July  9, 1998,  to 
the  Corporation  for  National  and 
Community  Service,  Office  of  Training 
and  Technical  Assistance.  Attn:  Robert 
Seidel.  1201  New  York  Avenue,  N.W., 
Washington,  EXZ  20525.  Faxed  questions 
are  acceptable  (fax  number:  202-565- 
2781).  A  copy  of  all  questions  submitted 
as  well  as  the  answers  will  be  forwarded 
to  all  parties  requesting  applications. 
This  Notice  may  also  be  requested  in  an 
alternative  format  by  calling  202-606- 
5000.  extension  391. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service. 
This  service  addresses  the  nation's 
educational,  public  safety, 
environmental,  and  other  human  needs 
to  achieve  direct  and  demonstrable 
results.  In  supporting  service  programs, 


the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportimity  for 
those  who  make  a  substantial 
commitment  to  service.  Administered 
by  the  Corporation,  LSA  is  a  federal 
grants  program  that  promotes  schools 
and  students  as  resources  in  their 
commvmities  through  service- learning. 
Funds  support  service-learning 
programs  for  kindergarten  through 
twelfth  grade  youth  as  well  as  for 
students  in  higher  education  and 
community-based  programs. 

B.  Specific  Functions  of  the  LSA 
Exchange 

The  Corporation  is  soliciting 
applications  from  eligible  applicants  to 
administer  the  Exchange.  It  is 
anticipated  that  the  successful  applicant 
will  have  the  requisite  expertise  and 
professional  experience  to: 

1.  Develop  and  implement  a  cost- 
effective  plan  for  offering  service- 
learning  training  and  technical 
assistance  (hereinafter  "T/TA")  to  LSA 
grantees,  other  Corporation  programs 
and,  to  the  extent  that  resources  allow, 
other  programs  across  the  coimtry.  The 
Exchange  must  develop  a  system  for 
receiving  and  tracking  requests  for  T/ 
TA,  matching  the  requests  with  likely 
providers,  and  ensuring  that  the  T/TA  is 
provided  in  a  timely  manner.  CUent  and 
provider  feedback  should  be  solicited 
systematically  to  facilitate  evaluation  of 
specific  T/TA  activities  as  well  as  of  the 
Exchange  as  a  whole.  We  expect  that  the 
lead  organization  of  the  Exchange  will 
recruit  at  least  one  partner  organization 
in  each  of  five  regions  covering  the 
country  to  organize  these  activities.  To 
be  cost-effective,  when  a  request  for 
such  support  comes  in,  the  Exchange 
will  work  with  State  Education 
Agencies,  State  Commissions  on 
National  and  Community  Service, 
Corporation  State  Offices,  and  LSA  to 
assess  whether  other  service  programs 
in  a  given  region  should  be  invited  to 
participate  in  the  T/TA  to  be  provided. 

The  Exchange  must  identify  various 
areas  of  expertise  likely  to  be  important 
to  support  service- learning  programs 
(for  example,  intergenerational  service- 
learning,  evaluation,  discipline-specific 
curricula,  hteracy,  teacher  education, 
health,  diversity,  institutionalization, 
service-learning  and  school  reform,  etc.) 
and  recruit  expert  trainers  to  be 
available  to  respond  to  requests  for 
assistance  on  a  regional  or  national  basis 
without  duplicating  services  offered  by 
other  Corporation  national  T/TA 
providers.  The  Corporation  expects  that 
the  provider  will  need  to  recruit  a  roster 
of  at  least  ten  trainers  per  region  plus 


ten  national  trainers,  but  that  the  actual 
number  will  reflect  the  provider's  needs 
assessment.  This  team  of  experts 
together  must  be  capable  of  addressing 
needs  of  kindergarten  through  twelfth 
grade  (hereinafter  "K-12")  school-based 
and  community-based  programs  as  well 
as  higher  education  programs.  It  should 
be  used  whenever  the  assistance 
required  is  too  extensive  to  be  provided 
on  a  voluntary  basis  through  a  peer 
network  or  when  special  expertise  is 
required  that  is  not  available  through  a 
local  or  regional  peer  network. 

In  a  recent  six-month  period  (April- 
September  1997),  the  current  provider 
reported  conducting  an  average  of  about 
60  events  per  month,  including 
workshops,  state  and  regional 
conferences,  peer  consulting  sessions, 
state  network  meetings,  and  other 
activities  for  its  K-12  program  clients. 
In  addition,  the  current  provider 
reported  providing  T/TA  through  an 
average  of  about  400  telephone  calls  and 
50  e-mail  exchanges  per  month  during 
the  same  period. 

In  addition  to  providing  T/TA  to  LSA: 
K-12  school-based  and  community- 
based  programs,  the  Exchange  will  need 
to  be  able  to  respond  to  requests  for 
assistance  from  LSA:  Higher  Education 
and  other  Corporation  programs. 
Consequently,  the  Corporation's 
minimum  expectations  for  a  12-month 
period  include: 

•  At  least  25  regional  or  state-based 
workshops  (each  at  least  one-half  day  in 
length)  organized  by  the  Exchange; 

•  At  least  100  teomical  assistance 
site  visits  to  programs.  State  Education 
Agencies,  or  State  Commissions; 

•  At  least  500  peer  or  regional/ 
national  expert  consulting  sessions, 
which  may  be  in  person  or  by 
telephone;  and 

•  Responsive  on-line  and  telephone 
technical  assistance. 

While  these  are  minimum 
expectations,  the  appropriate  level  of 
effort  will  likely  be  greater  and  will 
depend  in  part  on  actual  needs 
assessments  conducted  by  the 
Exchange. 

2.  Develop  and  implement  a  cost- 
effective  plan  for  organizing  T/TA  on  a 
regional  basis,  using  practitioner  peer 
assistance  based  on  peer  networks  being 
developed  by  LSA  school-based, 
community-based,  and  higher  education 
grantees  and  drawing  on  former 
grantees,  affinity  groups,  the  National 
Service  Leader  Schools,  and  the  Fund 
for  the  Advancement  of  Service- 
Learning  (FASL)  grantees.  The  Exchange 
must  develop  a  system  for  recruiting 
and  appraising  the  qualifications  of 
candidates  to  be  T/TA  providers, 
identifying  their  piarticular  areas  of 
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expertise,  and  recommending  them  to 
clients.  We  do  not  assume  that  a 
program  that  has  operated  successhilly 
will  necessarily  be  able  to  provide 
effective  trainers.  The  providers' 
services  should  be  voluntary  (non- 
compensated), but  the  Exchange  should 
allocate  resources  for  necessary  travel 
and  per  diem.  Voluntary  non- 
compensated services  and  cost-share 
contributions  (in-kind  and/ or  cash)  may 
not  include  hmds  or  expenses  and  time 
and  effort  paid  for  by  Corporation  funds 
under  LSA  or  any  other  Corporation 
grant.  We  encourage  peer  assistance 
&om  one  region  to  another  when  the 
required  support  is  not  available  within 
a  region. 

3.  Develop  and  implement  a 
management  system  for  defining  and 
monitoring  the  roles  and  responsibilities 
of  the  lead  organization  and  all  regional 
and  other  partners  within  the  Exchange. 
This  must  include  clear  definition  of  the 
principles  and  mechanisms  for 
allocating  funds  to  all  partners  as  well 
as  for  submitting  activity  and  financial 
status  reports  to  the  Corporation. 

4.  Convene  a  meeting  of  all  Exchange 
partners  immediately  upon  execution  of 
the  cooperative  agreement  to  facilitate 
implementation  of  T/TA  by  developing 
shared  understanding  of  all  participants' 
responsibilities,  resources,  and 
identities  and  roles  of  contact 
personnel. 

5.  In  collaboration  with  the  LSA 
National  Service-Learning 
Clearinghouse,  develop  and  implement 
a  plan  for  conducting  periodic  technical 
assistance  resource  and  needs 
assessments  of  all  categories  of  LSA 
grantees  and  the  service-learning  field, 
including  assessing  the  availability  of 
ciurent  resources  to  meet  those  needs. 
The  Corporation  strongly  encourages  the 
Exchange  to  undertake  an  initial  needs 
and  resources  assessment  immediately 
upon  signing  the  cooperative  agreement. 

6.  Work  with  the  LSA  National 
Service-Learning  Clearinghouse  to 
identify  selected  materials  and 
resources,  developed  and  used 
successfully  by  the  Exchange  in  the 
course  of  providing  T/TA,  for  the 
Clearinghouse  to  catalog  and  make 
available  to  the  field  (using  on-line 
access  whenever  practical). 

7.  Develop  T/TA  resources  to  make 
service- learning  programs  accessible  to 
individuals  with  disabilities. 

8.  Coordinate  the  activities  of  the 
Exchange  with  appropriate  entities  to 
avoid  duplication  of  effort,  including 
but  not  hmited  to  other  National  Service 
T/TA  providers  funded  by  the 
Corporation. 

9.  Collaborate  with  the  Corporation 
Office  of  PubUc  Affairs  to  develop, 


implement,  and  continuously  improve 
an  outreach  and  marketing  plan  to 
promote  the  services  and  resources  of 
the  Exchange. 

10.  Support  related  Federal 
initiatives,  including  the  America  Reads 
Challenge  and  Improving  America's 
Schools  Act,  by  developing  relevant  T/ 
TA  resources  or  making  referrals  to 
existing  providers,  whichever  is  more 
cost-effective. 

11.  Monitor  and  support  the  activities 
of  LSA  grantees'  affinity  groups. 

12.  Develop  and  implement  the  LSA 
kindergarten  through  higher  education 
(hereinafter  "K-H")  publications  plan  in 
coordination  with  the  LSA  National 
Service-Learning  Clearinghouse. 

13.  FaciUtate  the  planning  and 
implementation  of  two  annual  LSA 
program  directors'  meetings,  one  for 
school-based  and  community-based  K- 
12  programs  and  the  other  for  higher 
education  programs,  or  possibly  joint  K- 
H  grantees'  meetings. 

14.  Carry  out  such  other  activities  as 
the  Corporation,  normally  represented 
by  its  Service-Learning  Specialist  in 
consultation  with  the  Office  of  Learn 
and  Serve  America,  determines  to  be 
appropriate. 

C.  Amount  and  Duration  of  Funding 

The  first  year's  award  will  total  up  to 
$950,000.  The  cooperative  agreement 
may  be  funded  each  year  for  up  to  three 
years  total  based  on  performance,  need, 
and  the  availability  of  funds. 
Applications  proposing  notable  cost- 
sharing  (in  kind  and/or  in  cash)  will 
receive  more  favorable  consideration. 

D.  Eligibility 

Public  or  private  nonprofit 
organizations  that  have  extensive 
experience  with  service- learning 
(school-based,  campus-based,  and/or 
community-based,  including  use  of 
adult  volunteers  to  foster  service- 
learning)  are  eligible  to  apply. 

E.  Applications 

The  Corporation  will  enter  into  only 
one  cooperative  agreement  in  this  area. 
Based  on  related  previous  competitions 
and  the  Corporation's  estimate  of  the 
number  of  eligible  applicants,  the 
Corporation  expects  nine  or  less 
applications  to  be  submitted. 

Dated:  June  18. 1998. 
Kenneth  L  Klothen, 

General  Counsel. 

[PR  Doc.  98-16685  Filed  6-22-98;  8:45  ami 

BILLINQ  C006  W50-2S-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Senior  Executive  Service  Performance 
Review  Board 

AGENCY:  Office  of  the  Inspector  General, 
Department  of  Defense  (OIG,  DoD). 
action:  Notice. 

SUMIMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Senior  Executive  Services  (SES) 
Performance  Review  Board  (PRB)  for  the 
OIG.  DoD,  as  required  by  5  U.S.C. 
4314(c)(4).  The  PRB  provides  fair  and 
impartial  review  of  SES  performance 
appraisals  and  makes  recommendations 
regarding  performance  ratings, 
performance  awards  and  recertification 
to  the  Inspector  General. 
EFFECTIVE  DATE:  July  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Dona  Seracino,  Deputy  Director  for 
Operations,  Personnel  and  Security 
Directorate,  Office  of  the  Assistant 
Inspector  General  for  Administration 
and  Management,  OIG,  DoD,  400  Army 
Navy  Drive.  Arlington,  VA  22202,  (703) 
604-9716. 
Charles  W.  Beardall — Deputy  Assistant 

Inspector,  General  for  Criminal 

Investigative  Policy  and  Oversight, 

OAIG-for  Investigations 
C.  Frank  Broome — Director,  Office  of 

Departmental  Inquiries 
David  M.  Crane — Director,  Office  for 

Intelligence  Review 
Donald  E.  Davis — Deputy  Assistant 

Inspector  General  for  Audit  Policy 

and  Oversight,  OAIG- Auditing 
Thomas  F.  Gimble — Director, 

Acquisition  Management,  OAIG- 

Auditing 
Paul  J.  Granetto— Director,  Contract 

Management,  OAIG- Audi  ting 
Michael  G.  Huston — Director,  Audit 

Planning  and  Technical  Support, 

OAIG-Auditing 
John  F.  Keenan — Deputy  Assistant 

Inspector  General  for  Investigations 
Frederick  J.  Lane — Director,  Finance 

and  Accounting,  OAIG-Auditing 
Joel  L.  Leson — Deputy  Assistant 

Inspector  General  for  Administration 

and  Information  Management 
Robert  J.  Lieberman — Assistant 

Inspector  General  for  Auditing 
Nicholas  T.  Lutsch — Assistant  Inspector 

General  for  Administration  and 

Information  Management 
Carol  L.  Levy — Director,  Investigative 

Operation,  OAIG  for  Investigations 
Donald  Mancuso — Deputy  Inspector 

General 
E)avid  K.  Steensma — Deputy  Assistant 

Inspector  General  for  Auditing 
Shelton  R.  Young — Director,  Logistics 

Support,  OAIG-Auditing 
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Stephen  A.  Whitlock — Special  Assistant 

for  Ethics  and  Internal  Programs. 

OAIG-A&IM 
Robert  L.  Ashbaugh — Deputy  Inspector 

General,  Department  of  Justice 
John  J.  Connors — Deputy  Inspector 

General,  Department  of  Housing  and 

Urban  Development 
Joyce  Fleischman — Deputy  Inspector 

General,  Department  of  Agriculture 
Joel  S.  Gallay — Deputy  Inspector 

General,  General  Services 

Administration 
Nikki  L.  Tinsley — Deputy  Inspector 

General,  Environmental  Protection 

Agency. 

Dated:  June  17, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
[FR  Doc.  9a-16625  Filed  6-22-98;  8:45  am] 
BILUNO  CODE  $0O(M>«-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Proposed  Collection;  Comment 
Request 

agency:  Deputy  Chief  of  Staff  for 
Persoimel  (DAPE-ZXI-RM),  Department 
oftheArmy,  DOD. 
action:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  24, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
U.S.  Army  Corps  of  Engineers 
Directorate  of  Civil  Works,  ATTN: 
CEWRC-IWR-R  (Stuart  A.  Davis). 
Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 


FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  propostil  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
clearance  officer  at  (703)  614-0454. 

Title:  Corps  of  Engineers  Civil  Works 
Questicrmaires. 

Neeas  and  Uses:  Information  is 
needed  to  formulate  and  evaluate 
alternative  water  resources  development 
plans  in  accordance  with  the  Principles 
and  Guidelines  for  Water  Resources 
Implementation  Studies,  promulgated 
by  the  U.S.  Water  Resources  Council;  to 
determine  the  effectiveness  and  evaluate 
the  impacts  of  Corps  projects;  and  in  the 
case  of  flood  damage  mitigation,  to 
obtain  information  on  flood  damages 
incurred,  with  or  without  a  flood 
damage  reduction  project.  Surveys  of 
the  public  are  also  essential  to  the  Corps 
recreation  research  and  management 
program. 

Affected  Public:  Individual  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms;  State, 
Local  or  Tribal  Government. 

Annual  Burden  Hours:  10,817. 

Number  of  Respondents:  112,400. 

Responses  Per  Respondent:  112,400. 

Average  Burden  Per  Response:  3 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION:  The  Corps 
of  Engineers  uses  public  surveys  for 
collecting  primary  data  for  planning, 
program  evaluation,  and  basic  research 
to  improve  formulation  and  design  of 
resource  projects  and  the  management 
of  their  operations. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-16641  Filed  6-22-98;  8:45  am] 

BILUNG  CODE  371(M>8-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Membership  of  the  Defense  Contract 
Audit  Agency  (DCAA)  Performance 
Review  Boards 

AGENCY:  Defense  Contract  Audit 
Agency,  DoD. 

ACTION:  Notice  of  Membership  of  the 
Defense  Contract  Audit  Agency 
Performance  Review  Boards. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Boards  (PRBs)  of 
the  Defense  Contract  Audit  Agency 
(DCAA).  The  publication  of  PRE 
membership  is  required  by  5  U.S.C. 


4314(c)(4).  The  Performance  Review 
Boards  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
(SES)  performance  appraisals  and  make 
recommendations  to  the  Director, 
DCAA,  regarding  final  performance 
ratings  and  performance  awards  for 
DCAA  SES  members. 
EFFECTIVE  DATE:  June  23,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  R.  Collins,  Chief.  Human  Resources 
Management,  Defense  Contract  Audit 
Agency,  Department  of  Defense,  Ft. 
Belvoir,  Virginia  22060-6219,  703-767- 
1236. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DCAA 
Performance  Review  Boards.  They  will 
serve  one-year  terms,  effective  upon 
publication  of  this  notice. 

Headquarters  Performance  Review 
Board 

Mr.  Earl  Newman,  Assistant  Director, 

Operations,  Defense  Contract  Audit 

Agency,  Chairperson. 
Mr.  Larry  Uhlfelder,  Assistant  Director, 

Pohcy  and  Plans,  Defense  Contract 

Audit  Agency  member. 
Mr.  Kirk  Moberley,  General  Counsel, 

Defense  Contract  Audit  Agency, 

member. 

Regional  Performance  Review  Board 

Mr.  James  Lovelace,  Director,  Field 
Detachment,  Defense  Contract  Audit 
Agency  Chairperson 

Mr.  Richard  Buhre,  Regional  Director, 
Eastern,  Defense  Contract  Audit 
Agency,  member. 

Mr.  David  Dzivak,  Deputy  Regional 
Director,  Northeastern,  Defense 
Contract  Audit  Agency,  member. 

Dated:  June  17, 1998. 
L,M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  98-16626  Filed  6-22-98;  8:45  am) 
BILUNO  COOC  5000  <M  M 


DEPARTMENT  OF  DEFENSE 

Department  of  Army 

Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  West  Shore— Lake 
Pontchartrain,  Louisiana,  Hurricane 
Protection  Feasibility  Study 

agency:  U.S.  Army  Corps  of  Engineers, 
New  Orleans  District,  DoD. 
ACTION:  Notice  of  intent. 


L.  LCPAunr^ 
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summary:  The  U.S.  Army  Corps  of 
Engineers,  New  Orleans  District 
proposes  to  determine  the  feasibility  of 
providing  protection  against  hurricane- 
induced  flooding  for  residents  located 
in  portions  of  St.  Charles,  St.  John  the 
Baptist,  and  St.  James  Parishes, 
Louisiana.  The  study  area,  with  a 
population  in  excess  of  25,000 
residents,  is  bounded  by  the  Bonnet 
Carre  Spillway  to  the  east,  the 
Mississippi  River  to  the  south.  Lakes 
Pontchartrain  and  Maurepas  to  the 
north,  and  the  St.  James/ Ascension 
Parish  line  to  the  west.  There  are  no 
Federal  hurricane  protection  projects 
protecting  the  study  area  from  a  tidal 
surge  coming  from  Lake  Pontchartrain 
and  Maurepas.  The  vulnerability  of  the 
study  area  to  a  hurricane  tidal  surge  is 
demonstrated  by  the  fact  that  there  are 
an  estimated  1,000  residential  structures 
subject  to  flooding  from  the  2  5 -year 
storm,  3,990  residential  structxues 
subject  to  flooding  from  the  100-year 
storm,  and  4,020  residential  structures 
subject  to  flooding  from  the  500-year 
storm.  The  equivalent  annual  flood 
damages  for  the  without-project 
conditions  are  estimated  at  $9.4  million. 
A  reconnaissance  study  completed  in 
June  1997,  evaluated  two  alternative 
alignments  for  providing  hurricane 
protection  to  the  study  area  at  the  100- 
year  and  the  standard  project  hurricane 
(SPH)  levels  of  protection.  Both 
alternative  alignments  were  determined 
to  be  economically  justified  at  both 
levels  of  protection.  Hence,  the 
reconnaissance  report  recommended 
that  the  study  proceed  to  the  feasibility 
phase,  contingent  upon  the  execution  of 
a  Feasibility  Cost  Sharing  Agreement 
(FCSA)  with  a  non-Federal  Sponsor.  An 
FCSA  was  executed  with  the 
Pontchartrain  Levee  District  on  March 
16.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed  action 
should  be  directed  to  the  study 
manager,  Mr.  Brett  H.  Herr,  CEMVN- 
PD-FG.  P.O.  Box  60267,  New  Orleans, 
Louisiana  70160-0267,  telephone  (504) 
862-2495.  Questions  regarding  the  DEIS 
may  be  directed  to  Dr.  William  P.  Klein, 
Jr.,  CEMVN-PD-RS,  P.O.  Box  60267, 
New  Orleans,  Louisiana  70160-0267. 
telephone  (504)  862-2450. 
SUPPLEMENTARY  INFORMATION: 

1.  Authority 

The  study  was  authorized  by  a 
resolution  adopted  on  July  29, 1971,  by 
the  Committee  on  Public  Works  of  the 
U.S.  House  of  Representatives;  and  by  a 
resolution  adopted  on  September  20, 
1974,  by  the  Committee  on  Pubhc 
Works  of  the  U.S.  Senate. 


2.  Proposed  Action 

The  U.S.  Army  Corps  of  Engineers, 
New  Orleans  District  proposes  to 
investigate  the  feasibility  of  providing 
hurricane  protection  to  residents  living 
west  of  the  Bonnet  Carre  Spillway 
between  the  Mississippi  River  and 
Lakes  Pontchartrain  and  Maurepas.  The 
study  area  is  located  on  the  "east  bank" 
of  the  Mississippi  River  and  includes 
portions  of  St.  Charles.  St.  John  the 
Baptist,  and  St.  James  Parishes. 

3.  Study  Alternatives 

Two  alternative  alignments  for 
providing  hurricanes  protection  to  the 
study  area  were  evaluated  during  the 
reconnaissance  study  phase.  The  two 
alignments  are  identical  except  for  a 
portion  located  west  of  Belle  Terre 
Boulevard.  Both  alignments  (Plan  1  and 
Plan  2)  begin  at  the  west  guide  levee  of 
the  Bonnet  Carre  Spillway, 
approximately  2  miles  south  of  Lake 
Pontchartrain.  Both  alignments  end  at 
U.S.  Highway  61  in  the  vicinity  of  the 
Reserve  Relief  Canal.  The  alignment  for 
Plan  1  more  closely  follows  the  existing 
limits  of  development  and  encloses  less 
wooded  swamps  and  bottomland 
hardwoods  than  Plan  2.  The  alignment 
for  Plan  2  parallels  Interstate  10  for  an 
additional  1.2  miles  west  of  the  Belle 
Terre  Boulevard  interchange  before 
turning  to  the  southwest  and  heading 
back  towards  U.S.  Highway  61.  The 
alignments  for  Plan  1  and  Plan  2  do  not 
follow  the  wetland/nonwetland 
interface.  Plan  1  and  Plan  2  would 
enclose  approximately  3,269  acres  and 
4,614  acres  of  wooded  swamps  and 
bottomland  hardwoods,  respectively. 

An  alternative  alignment  (Plan  3). 
provided  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  will  be  evaluated 
during  this  study.  This  USFWS 
alignment  more  closely  follows  the 
existing  wetlands/non-wetlands 
interface.  These  three  alternative  plans, 
along  with  other  alternative  plans 
developed  during  the  feasibility  phase, 
will  be  evaluated  in  more  detail  such 
that  the  level  of  protection  provided  by 
the  proposed  action  will  be  optimized 
based  on  an  economic  analysis  of  the 
benefits  and  costs.  Design  featiu-es  will 
be  fully  evaluated  to  ensure  compliance 
with  current  Federal  and  state  laws  and 
regulations.  Any  adverse  effects  of  the 
alternative  plans  will  be  identified  and 
appropriate  mitigation  measures  will  be 
included  in  the  plans.  An 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  during  the  feasibility 
phase  because  of  the  potential  for 
significant  direct  and  indirect  impacts 
on  the  human  environment  in  general. 


and  on  large  tracts  of  forested  wetlands, 
in  particular. 

4.  Scoping  Process 

An  intensive  public  involvement 
program  will  be  initiated  and 
maintained  throughout  the  study  to 
solicit  input  from  affected  Federal,  state, 
and  local  agencies,  Indian  tribes,  and 
interested  private  organizations  and 
individuals.  Scoping  is  a  critical 
component  of  the  overall  public 
involvement  program.  The  scoping 
process  is  designed  to  provide  an  early 
and  open  means  of  determining  the 
scope  of  issues  (problems,  needs,  and 
opportujiities)  to  be  identified  and 
addressed  in  the  DEIS. 

5.  Public  Scoping  Meeting 

In  the  summer  of  1998,  the  New 
Orleans  District  of  the  U.S.  Army  Corps 
of  Engineers  will  hold  at  least  one 
public  meeting  in  the  study  area  to 
receive  oral  and  written  comments  on 
the  proposed  action.  Notices  will  be 
mailed  to  the  affected  and  interested 
public  once  the  date  of  the  public 
scoping  meeting  has  been  established. 
Comments  received  as  a  result  of  the 
scoping  meeting  will  be  compiled  and 
analyzed:  and  a  Scoping  Document, 
summarizing  the  results,  will  be  made 
available  to  all  participants. 

6.  Interagency  Coordination 

The  Department  of  Interior  will 
provide  a  Fish  and  Wildlife 
Coordination  Act  Report.  Coordination 
will  be  maintained  with  the  U.S.  Fish 
and  Wildlife  Service  and/or  the 
National  Marine  Fisheries  Service  on 
threatened  and  endangered  species. 
Coordination  will  be  maintained  with 
the  Natural  Resources  Conservation 
Service  regarding  prime  and  unique 
farmlands.  The  U.S.  Department  of 
Agriculture  will  be  consulted  regarding 
the  "Swampbuster"  provisions  of  the 
Food  Security  Act.  We  will  prepare  a 
Section  404(b)(1)  evaluation. 
Coordination  will  be  maintained  with 
the  Advisory  Counsel  on  Historic 
Preservation  and  the  State  Historic 
Preservation  Officer.  The  Louisiana 
Department  of  Natural  Resources  will  be 
consulted  regarding  consistency  with 
the  Coastal  Zone  Management  Act.  The 
Louisiana  Department  of  Wildlife  and 
Fisheries  will  be  contacted  concerning 
potential  impacts  to  Natural  and  Scenic 
Streams.  Application  will  be  made  to 
the  Louisiana  Department  of 
Environmental  Quality  for  a  Water 
Quality  Certificate. 

7.  Availability  of  DEIS 

It  is  anticipated  that  the  DEIS  v^ll  be 
available  for  public  review  during  the 
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summer  of  2000.  A  45-day  review 
period  will  be  allowed  so  that  all 
interested  agencies,  groups  and 
individuals  will  have  an  opportunity  to 
comment  on  the  draft  report  and  EIS.  In 
addition,  a  pubUc  meeting  will  be  held 
during  the  review  period  to  receive 
comments  and  address  questions 
concerning  the  draft  EIS. 

Dated:  June  9. 1998. 
William  L.  Conner, 

Colonel,  U.S.  Army,  District  Engineer. 

[FR  Doc.  98-16642  Filed  6-22-98;  8:45  ami 

BILUNQ  COOC  3710-M-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Inland  Waterways  Users  Board 

agency:  Corps  of  Engineers,  Department 

of  the  Army,  IXDD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  (92—463)  announcement  is 
made  of  the  next  meeting  of  the  Inland 
Waterways  Users  Board.  The  meeting 
will  be  held  on  July  16,  1998,  in 
Paducah,  Kentucky,  at  the  Executive 
Inn,  1  Executive  Boulevard,  Paducah, 
Kentucky,  (Tel.  502-443-8000). 
Registration  will  begin  at  9:30  AM  and 
the  meeting  is  scheduled  to  adjourn  at 
3:30  PM.  The  meeting  is  open  to  the 
public.  Any  interested  {>erson  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norman  T.  Edwards,  Headquarters, 
U.S.  Army  Corps  of  Engineers,  CECW- 
PD,  Washington,  D.C.  20314-1000. 
SUPPt.EMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  98-16640  Filed  6-22-98;  8:45  am) 

BILUNO  COOC  3710-a2-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Inventions  for 
Licensing;  Government-Owned 
inventions 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States ' 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 


for  licensing  by  the  Department  of  the 
Navy. 

Patent  Apphcation  entitled  "Ultra- 
High  Resolution  Liquid  Crystal  Display 
on  Silicon-on-Sapphire,"  filed  March 
25,  1998,  Navy  Case  No.  79043. 
ADDRESSES:  Requests  for  copies  of  the 
patent  apphcations  cited  should  be 
directed  to  the  Office  of  Naval  Research, 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the  Navy 
Case  niunbers. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

(Authority:  35  U.S.C  207,  37  CFR  Part  404) 

Dated:  June  11, 1998. 
Matthew  G.  Shiriey, 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 
IFR  Doc.  98-16582  Filed  6-22-98;  8:45  am) 

BttJJNQ  COOC  3n»-FF-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
[FE  Docket  No.  98-30-NQ] 

Rock-Tenn  Co.,  Mill  Division,  Inc; 
Order  Granting  Long-Term 
Authorization  to  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Order. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  an  order 
granting  Rock-Tenn  Company,  Mill 
Division,  Inc.  (Rock-Tenn)  long-term 
authorization  to  import  up  to  0.8  Bcf 
annually  of  natural  gas  fi^m  Canada. 
The  authorization  is  for  a  10-year  term 
commencing  November  1,  1998,  through 
October  31,  2008.  This  gas  may  be 
imported  from  Canada  at  the 
international  border  point  near  Highgate 
Springs,  Vermont  (Phillipsburg, 
Quebec). 

This  Order  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  and 
Export  Activities  Docket  Room,  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  EX:  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  D.C,  June  11, 1998. 
John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natuml  Gas  &  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 
(PR  Doc.  98-16657  Filed  6-22-98;  8:45  am) 

HLLMQ  COOC  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  92-123-NG] 

San  Diego  Gas  &  Electric;  Order 
Amending  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  issued  DOE/FE  Order 
No.  717-A  on  June  2,  1998,  amending 
San  Diego  Gas  &  Electric's  long-term 
authorization  to  import  natural  gas  from 
Canada  granted  in  DOE/FE  Opinion  and 
Order  717  (Order  717)(1  FE  1  70,674, 
November  13. 1992).  Order  717  was 
amended  to  decrease  the  maximum 
import  volume  from  53,150  Mcf  of 
natiu^l  gas  per  day  to  31.500  Mcf  per 
day. 

This  order  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  copying  in  the  Office  of 
Natiu^l  Gas  &  Petroleum  Import  and 
Export  Activities  Docket  Room,  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0334,  (202)  586-9478.  The  Docket  Room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  D.C,  June  11, 1998. 
John  W.  Glynn, 

Manager.  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 

(FR  Doc.  98-16656  Filed  6-22-98;  8:45  am] 

BILLING  COOC  MSO-01-P 


DEPARTMENT  OF  ENERGY 

Grand  Junction  Office;  Notice  of 
Fioodplaln/Wetlands  Involvement  for 
Site  Characterization  Activities  at 
Shiprocl(,  New  Mexico,  Uranium  Mill 
Tailings  Remedial  Action  (UMTRA)  Site 

AGENCY:  Grand  Junction  Office, 

Department  of  Energy. 

ACTION:  Notice  of  Floodplain/Wetlands 

Involvement. 
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SUMMARY:  The  Department  of  Energy 
(DOE)  hereby  provides  notice  as 
required  by  10  CFR  Part  1022.  to 
conduct  site  characterization  activities 
within  the  100- year  floodplain  of  the 
San  Juan  River  at  the  Shiprock.  New 
Mexico  UMTRA  site,  with  possible 
impacts  to  wetlands.  The  site  is  located 
within  the  boundaries  of  the  Navajo 
Indian  Reservation.  Activities  are 
scheduled  to  occur  in  the  late  simmier 
and  fall  of  1998.  Characterization 
activities  are  required  to  determine 
ground  water  chemistry  and  flow 
patterns  that  will  assist  the  DOE  in 
selecting  a  ground  water  remedial  action 
strategy  for  the  site  in  accordance  with 
40  CFR  192.  "Health  and  Environmental 
Protection  Standards  for  Uranium  and 
Thorium  Mill  Tailings." 
DATES:  Written  comments  are  due  to  the 
address  below  no  later  than  July  8, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Audrey  Berry,  U.S. 
Department  of  Energy — Grand  Jxmction 
Office,  2597  B3/4  Road,  Grand  Jimction, 
Colorado;  or  transmitted  electronically 
by  E-mail  via  Internet  to 
"Audrey. Berry^jpomail. doegjpo.com;" 
or  by  facsimile  at  (970)  248-6040. 
FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTJON,  CONTACT:  Don 
Metzler,  Project  Manager.  U.S. 
Department  of  Energy.  Grand  Jimction 
Office,  2597  B3/4  Road,  Grand  Junction, 
Colorado  81503.  Telephone  1-970-248- 
7612  or  1-800-399-5618,  E-mail 
Don.Meztler@gipomail.doegjpo.com. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 

CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance 
(EH-42),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-^600 
or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  Under 
E.G.  11988,  Floodplain  Management, 
and  10  CFR  1022,  CompUance  with 
Floodplain/Wetlands  Environmental 
Review  Requirements,  notice  is  given 
that  DOE  is  planning  characterization 
activities  in  the  San  Juan  River  100-year 
floodplain  north  and  east  of  the 
Shiprock  UMTRA  site. 

Site  characterization  activities  will 
include  the  installation  of  additional 
monitoring  wells  and  a  surface  water 
distribution  system.  A  typical 
monitoring  well  can  be  installed  in  one 
to  three  days  with  an  average  disturt)ed 
area  measuring  30'  x  30'.  Access  to  the 
floodplain  will  be  predominantly  using 
already  established  roads  and  trails. 
Disturbances  are  expected  to  be  less 
than  two  acres.  The  surface  water 
distribution  system  will  involve 


diverting  some  water  that  is  feeding 
wetland  areas.  Because  the  activities  are 
located  within  the  Navajo  reservation, 
all  proposed  activities  will  be 
coordinated  through  the  Navajo  Nation 
and  other  federal  and  state  agencies 
including  the  U.S.  Army  Corps  of 
Engineere,  U.S.  Fish  and  Wildlife 
Service,  and  the  New  Mexico  State 
Historic  Preservation  Officer. 

The  area  proposed  for  activities  under 
this  assessment  was  disturbed  in  the 
mid  1980s  during  excavation  activities 
associated  with  the  removal  of  mill 
tailings  in  the  floodplain.  Unimproved 
roads,  grazing,  and  monitoring  wells  are 
activities  that  have  historically 
occurred,  or  are  ongoing,  in  the  area  of 
the  proposed  action.  A  floodplain/ 
wetlands  assessment  was  included  as 
Appendix  J,  Volume  2.  in  the 
Environmental  Assessment  of  Remedial 
Action  at  the  Shiprock  Uraniimi  Mill 
Tailings  Site,  Shiprock,  New  Mexico 
(May  1984).  The  extent  of  disturt)ance     , 
addressed  under  the  1984  assessment  is 
considerably  more  than  the  disturt>ance 
that  would  transpire  under  the  proposed 
action.  However,  the  1984  assessment  is 
not  considered  sufficient  due  to  the  age 
of  the  document  and  regulatory  changes 
since  it  was  completed.  Consequently, 
an  updated  fioodpliiin/wetlands 
assessment  will  be  prepared. 

Once  all  regulatory  actions  are 
complete,  a  Statement  of  Findings  will 
be  published  in  the  Federal  Register. 

Issued  in  Albuqueique,  New  Mexico  on 
June  12.  1998. 
Constance  L.  Soden, 

Director.  Environmental  Protection  Division, 
U.S.  Department  of  Energy,  Albuquerque 
Operations  Office. 
[PR  Doc.  98-16655  Filed  6-22-98;  8:45  ami 

BH.LJNQ  CODE  S450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  Laboratory;  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Ihu^uant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL) 
DATES:  Tuesday,  July  21,  1998  from  8 
a.m.  to  6  p.m.,  Mountain  Standard  Time 
(MST);  Wednesday,  July  22, 1998  from 


8  a.m.  to  5  p.m.,  MDT.  There  will  be 
public  comment  sessions  on  Tuesday, 
July  21,  1998  from  9:45  a.m.  to  10  a.m., 
12  p.m.  to  12:15  p.m.,  4  p.m.  to  4:15 
p.m.,  and  5:30  p.m.  to  5:45  p.m.  MDT. 
ADDRESSES:  Cavanaugh's  (formerly 
Holiday  Iim  Westbank),  475  River 
Parkway,  Idaho  Falls,  Idaho  83402, 
(208)  523-8000. 

FOR  FURTHER  INFORMATION  CONTACT: 
INEEL  Information  (1-800-708-2680)  or 
Wendy  Green  Lowe,  Jason  Associates 
Corp.  (208-522-1662)  or  visit  the 
Board's  Internet  homepage  at  http:// 
www.ida.net/users/cab. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Presentations  on  the  Draft  Proposed  Plan  for 
Waste  Area  Croup  3  (Idaho  Nuclear 
Technology  and  Engineering  Center),  IX)E- 
Idaho's  approach  to  End — State  Planning  at 
the  INEEL.  and  DOE-Idaho's  approach  to 
risk  assessment. 

Presentations  and  recommendations  on  the 
Draft  Environmental  Impact  Statement  for 
the  Advanced  Mixed  Waste  Treatment 
Facility  and  the  Draft  Resource 
Conservation  and  Recovery  Act  Part  B 
Permit  for  the  Waste  Isolation  Pilot  Plant. 

Status  reports  on  the  Argonne  National 
Laboratory — West.  Environmental 
Monitoring  at  the  INEEL.  INEEL's 
compliance  with  the  Federal  Facility 
Agreement/Consent  Order,  and  the  Natural 
Resources  Institute. 

Member  reports  on  the  National  League  of 
Women  Voters'  Intersite  Discussions,  and 
activities  of  CAB  subcommittees. 

The  Board  will  also  discuss  the  merits  of 
policy  level  versus  detailed  technical  level 
CAB  recommendations  and  the  CAB's  roles 
and  respKinsibilities  regarding  public  input. 
For  a  most  current  copy  of  the  agenda, 
contact  Woody  Russell.  DOE— Idaho.  (208) 
526-0561,  or  Wendy  Green  Lowe,  Jason 
Associates  Corp..  (208)  522-1662.  The  final 
agenda  will  be  available  at  the  meeting. 

Public  Participation:  The  two-day 
meeting  is  open  to  the  public,  with      * 
public  comment  sessions  scheduled  for 
Tuesday.  July  21,  1998  from  9:45  a.m.  to 
10  a.m.,  12  p.m.  to  12:15  p.m.,  4  p.m. 
to  4:15  p.m.,  and  5:30  p.m.  to  5:45  p.m. 
Mpr.  The  Board  will  be  available 
during  this  time  period  to  hear  verbal 
pubUc  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
membera  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
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contact  the  INEEL  Information  line  or 
Wendy  Green  Lowe,  Jason  Associates 
Corp.,  at  the  addresses  or  telephone 
numbers  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
w\\\  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  hoUdays.  Minutes  will  also  be 
available  by  writing  to  Charles  M.  Rice, 
INEEL  Qtizens'  Advisory  Board  Chair, 
477  Shoup  Ave.,  Suite  205,  Idaho  Falls. 
Idaho  83402  or  by  caUing  Wendy  Green 
Lowe,  the  Board  Facihtator,  at  (208) 
522-1662. 

Issued  at  Washington,  DC  on  June  18, 1998. 
RacImI  Samuel, 

Depu  ty  Advisory  Committee  Management 
Officer. 

IFR  Doc.  98-16658  Filed  6-22-98;  8:45  am) 
MLUNO  COM  MAO-OI-r 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  lyleeting 

AGENCY:  Department  of  Energy. 

summary:  Consistent  vdth  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — Electric  System  ReliabiUty  Task 
Force. 

DATES  AND  TIMES:  Thursday,  July  9, 
1998,  8:30  am— 3:00  pm. 

ADDRESSES:  The  Rosemont  Convention 
Center,  Conference  Rooms  12  &  13,  5555 
North  River  Road,  Rosemont,  Illinois. 

Note:  The  Rosemont  Convention  Center  is 
located  near  the  O'Hare  International  Airport. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585.  (202)  586-1709 
or  (202)  586-6279  (fax). 

SUPPLEMENTARY  INFORMATION: 


Background 

The  electric  power  industry  is  in  the 
midst  of  a  complex  transition  to 
competition,  which  will  induce  many 
far-reaching  changes  in  the  structure  of 
the  industry  and  the  institutions  which 
regulate  it.  This  transition  raises  many 
reliability  issues,  as  new  entities  emerge 
in  the  power  markets  and  as  generation 
becomes  less  integrated  with 
transmission. 

Purpose  of  the  Task  Force 

The  purpose  of  the  Electric  System 
Reliability  Task  Force  is  to  provide 
advice  and  recommendations  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  critical  institutional, 
technical,  and  policy  issues  that  need  to 
be  addressed  in  order  to  maintain  the 
reliability  of  the  nation's  bulk  electric 
system  in  the  context  of  a  more 
competitive  industry. 

Tentative  Agenda 

Thursday,  July  9, 1998 

8:30-8:45  AM — Opening  Remarks  & 

Objectives — PhiUp  Sharp,  ESR  Task 

Force  Chairman 
8:45-10:15  AM— Working  Session: 

Discussion  of  Draft  Position  Paper  on 

State/Regional  Issues  in  Transmission 

System  ReliabiUty — Facilitated  by 

Philip  Sharp 
10:15-10:30  AM— Break 
10:30-12:00  PM— Working  Session: 

Discussion  of  Draft  Position  Paper  on 

Incentives  for  Transmission 

Enhancement — Facilitated  by  Philip 

Sharp 
12:00-1:00  PM— Lunch 
1:00-2:45  PM— Working  Session: 

Planning  for  the  Final  Report — 

Facilitated  by  PhiUp  Sharp 
2:45-3:00  PM— Pubhc  Comment  Period 
3:00  PM— Adjourn 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation 

The  Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 
Rosemont,  Illinois,  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  comments 
may  be  submitted  to  Skila  Harris, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.  Washington,  D.C.  20585. 


Minutes 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Pubhc  Reading 
Room.  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  AM  and 
4:00  PM,  Monday  through  Friday  except 
Federal  holidays.  Information  on  the 
Electric  System  Reliability  Task  Force 
and  the  Task  Force's  interim  report  may 
be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http://wMrw.hr.doe.gov/seab. 

Issued  at  Washington,  D.C,  on  June  18, 
1998 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  h4anagement 
Officer. 

[PR  Doc.  98-16659  Filed  6-22-98;  8:45  tm) 

HLUNQ  COOI  M60-01-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  to  File  an  Application 
for  a  New  License 

June  17,  1998. 

a.  Type  of  filing:  Notice  of  Intuit  to 
File  An  AppHcation  for  a  New  License. 

b.  Project  No.:  362. 

c.  Date  filed:  June  2,  1998. 

d.  Submitted  By:  Ford  Motor 
Company,  current  Ucensee. 

e.  Name  of  Project:  Twin  Cities 
Project. 

f.  Location:  On  the  Mississippi  River, 
in  Hennepin  and  Ramsey  Counties, 
Minnesota. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
July  1,1980. 

i.  Expiration  date  of  current  license: 
June  6,  2003. 

j.  The  project  consists  of:  (1)  a  160- 
foot-long,  74-foot-wide  powerfiouse 
integral  with  the  U.S.  Army  Corps  of 
Engineers  Lock  and  Dam  No.  1;  (2)  four 
generating  imits  with  a  total  installed 
capacity  of  17,920  kW;  (3)  36.  2-foot- 
high  hinged  flash  boards  on  top  of  the 
spillway;  (4)  transmission  facilities 
consisting  of:  (a)  two  1,550- foot-long, 
13.8-kV  lines;  (b)  three  1,000- foot-long, 
13.8-kV  lines;  and  (5)  appurtenant 
facilities. 

k.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  Ford  Motor  Company,  Twin  Cities 
Assembly  Plant,  Plant  Engineering,  966 
So.  Mississippi  River  Blvd.,  St.  Paul, 


34156 


Federal  Register /Vol.  63.  No.  120 /Tuesday,  June  23.  1998 /Notices 


MN  55116,  Mr.  Dan  Hagan,  (612)  696- 
0628. 

1.  FERC  contract:  Tom  Dean  (202) 
219-2778.  Project  No.  362 

m.  Pursuant  to  18  CFR  16.9  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
June  6.  2001. 
David  P.  Boergers, 
Acting  Secretary. 

IFR  Doc.  98-16605  Filed  6-22-98;  8:45  ami 
BILUNG  CODE  (717-01-M 


DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2004-073] 

Holyoke  Water  Power  Company; 
Notice  of  Granting  Extension  of  Time 
to  Complete  Response  to  Deficiency 
Letter  for  the  Holyoke  Project 

June  17. 1998. 

On  February  23. 1998.  the  Director. 
Office  of  Hydropower  Licensing 
(Director)  informed  Holyoke  Water 
Power  Company  (HWP)  of  deficiencies 
in  its  license  application.  Among  other 
things,  the  license  application  was 
deficient  in  information  regarding 
project  cost  and  financing,  which  is 
required  in  Exhibit  D.  The  February  23 
letter  estabUshed  a  90-day  deadline 
from  the  date  of  the  letter,  until  May  24. 
1998.  for  HWP  to  correct  the  noted 
deficiencies. 

On  May  26. 1998.  HWP  filed  its 
response  to  the  Director's  February  23 
deficiency  letter.  In  its  filing,  HWP 
provided  most  of  the  information,  but 
did  not  provide  the  information 
requested  with  respect  to  Exhibit  D. 
Rather,  HWP  filed  a  motion  requesting 
an  extension  of  time  to  complete  this 
aspect  of  the  February  23  deficiency 
letter. 

HWP  states  that,  as  a  result  of  the 
restructuring  legislation  enacted  by  the 
Commonwealth  of  Massachusetts  in 
1997,  its  property  tax  status  has  changed 
from  a  Massachusetts  Manufacturing 
Corporation  to  a  Massachusetts  Business 
Corporation.  Consequently,  HWP 
expects  its  property  tax  liability  to 
increase  beyond  that  in  fiscal  year  1997. 
In  light  of  these  changes,  as  well  as 
other  changes  presently  occurring  in  the 
electric  utility  industry.  HWP  states  that 
the  continued  use  of  the  project  cost  and 
financing  data  provided  in  its  Ucense 
application  is  not  justified.  Moreover, 
HWP  states  that  the  aforementioned 


changes  have  made  it  difficult  for  the 
company  to  project  cost  and  financing 
data  in  the  future. 

HWP  states  that  it  is  currently 
developing  the  project  cost  and 
financing  information  requested  by  the 
Director,  but  that  the  results  have  not 
been  completed  and  reviewed.  HWP 
requests  a  30-day  extension,  or  until 
June  23, 1998,  to  complete  and  file  the 
project  cost  and  financing  information. 
HWP  does  not  believe  that  granting  the 
requested  extension  of  time  will  unduly 
delay  the  proceedings  in  this  docket. 

Based  on  the  foregoing  argimient,  as 
well  as  HWP's  diligence  in  pursuing  the 
licensing  process,  good  cause  has  been 
shown  for  granting  HWP's  request.  The 
motion  filed  by  HWP  was  served  on  all 
parties  in  this  proceeding,  and  no  party 
filed  a  response  or  objected  to  granting 
the  motion.  Therefore,  the  deadline  for 
HWP  to  file  its  project  cost  and 
financing  information  is  extended  to 
June  23,  1998.  In  making  its  filing,  HWP 
should  be  sure  that  the  information 
provided  satisfies  the  Director's  request 
of  February  23.  Refinements  in  the 
project's  cost  and  financing,  if 
necessary,  can  be  filed  any  time  in  the 
future  prior  to  Commission  action  in 
this  proceeding. 

Please  be  advised  that  aiiy  further 
requests  for  extension  of  deadlines  that 
affect  the  schedule  of  this  proceeding 
will  be  given  careful  scrutiny.  Moreover, 
the  Commission  should  be  notified  prior 
to  a  filing  deadline  if  any  party  in  this 
proceeding  sees  the  need  for  an 
extension  of  time. 
David  P.  Boergers, 
Acting  Secretary. 

(FR  Doc.  98-16607  Filed  6-22-98;  8:45  am] 
BILUNQ  COOC  (717-41-H 


Second  Substitute  Second  Revised  Sheet  No. 
122 

Iroquois  states  that  this  filing  is  made 
to  comply  with  the  Commission's  June 
1,  1998  Order  in  the  above- referenced 
docket,  which  directed  Iroquois  to 
modify  its  recent  negotiated  rate  tariff 
filing  within  10  days  of  its  Order,  by 
filing  revised  tariff  sheets  to  be  effective 
November  16,  1997.  Iroquois  states  that, 
in  compliance  with  that  order,  it  has  (i) 
revised  the  definitions  of  "Negotiated 
Rate"  and  "Negotiated  Rate  Formula," 
(ii)  removed  references  to  capacity 
releases  from  Section  32.2  of  its  tariff, 
which  deals  with  negotiated  rates;  and 
(iii)  clarified  how  it  will  evaluate 
negotiated  rates  or  bids  at  negotiated 
rates  that  use  different  rate  designs. 

froquois  also  states  that  copies  of  this 
filing  were  served  upon  all  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-16599  Filed  6-22-98;  8:45  am] 
BN.UNO  CODE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-1 8-002] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  In 
FERC  Gas  Tariff 

)une  16,  1998. 

Take  notice  that  on  June  10, 1998, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  November  16, 1997: 

Substitute  Fifth  Revised  Sheet  No.  11 
Substitute  Second  Revised  Sheet  No.  IIA 
Substitute  Third  Revised  Sheet  No.  IIB 
Second  Substitute  Second  Revised  Sheet  No. 

50A 
Second  Substitute  Original  Sheet  No.  SOB 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  Nos.  ER98-441-000,  ER9&-101»- 
000,  and  ER98-2550-000;  ER9&-495-000, 
ER98-1 614-000,  and  ER98-2 145-000; 
ER9a-496-000  and  ER9»-21 60-000;  ER98- 
441-001,  and  ER98-495-001,  ER9e-496-001 
consolidated] 

Southern  California  Edison  Company, 
California  Independent  System 
Operator  Corp.,  El  Segundo  Power, 
LLC,  Pacific  Gas  &  Electric  Company, 
San  Diego  Gas  &  Electric  Company, 
Southern  California  Edison  Company, 
Pacific  Gas  &  Electric  Company,  San 
Diego  Gas  &  Electric  Company;  Notice 
of  Informal  Settlement  Conference 

June  17, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
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in  the  subject  proceedings  on  Monday, 
June  29.  1998.  at  9:00  AM,  EDT.  through 
Wednesday,  July  1. 1998.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington,  D.C. 

Any  party,  as  deBned  by  18  CPU 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to 
Section  385.214  of  the  Commission's 
Regulations. 

For  additional  information,  please 
contact  Paul  B.  Mohler  at  (202)  208- 
1240,  or  by  e-mail  at 
paul.mohler@ferc.fed.us. 
David  P.  Boergers, 
Acting  Secretary. 
(PR  Doc.  98-16598  Filed  5-22-98;  8:45  am] 

BtLUNQ  COO€  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG98-72-000] 

Western  Kentucky  Energy  Corp-I 
Notice  of  Amendment  to  Application 
for  Commission  Determination  of 
Exempt  Wholesale  Generator  Status 

June  17. 1998. 

Take  notice  that  on  June  15,  1998, 
Western  Kentucky  Energy  Corp. 
(WKEC),  a  Kentucky  Corporation,  with 
its  principal  place  of  business  at  P.O. 
Box  32010,  220  West  Main  Street, 
Louisville.  Kentucky  40202.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  amendment  to  its 
Application  For  Determination  Of 
Exempt  Wholesale  Generator  Stats 
which  was  filed  with  the  Commission 
on  April  30.  1998.  as  amended  on  May 
7,  1998.  (Application). 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
June  25. 1998,  and  must  be  served  on 
the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 

Acting  Secretary. 

|FR  Doc.  98-16597  Filed  6-22-98;  8:45  am] 

ULUNQ  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  ER96-1 580-002,  et  al.] 

Minnesota  Power  &  Light  Company,  et 
al.  Electric  Rate  and  Corporate 
Regulation  Filings 

June  16.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER96-1 580-002] 

Take  notice  that  on  June  11. 1998. 
Minnesota  Power  &  Light  Company 
tendered  filling  a  refund  report  in 
compliance  with  order  issued  on  April 
30.  1998.  by  the  Commission  in  the 
above  referenced  docket. 

Comment  date:  July  1.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Public  Service  Corp.  and 
Upper  Peninsula  Power  Co. 

[Docket  No.  ER98-1 561-001] 

Take  notice  that  on  June  11,  1998. 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  revised  Standards  of 
Conduct  and  tariff  sheets  in  compliance 
with  the  Commission's  May  27.  1998, 
Order. 

Comment  date:  July  1.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Company 

[Docket  No.  ER98-2547-000I 

Take  notice  that  on  June  11, 1998. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  an 
amendment  of  its  true-up  to  actual  for 
the  Substation  402  Agreement  (FPC  Rate 
Schedule  No.  149)  between  Boston 
Edison  and  Cambridge  Electric  Light 
Company  (Cambridge)  for  calendar  year 
1996. 

Comment  date:  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pittsfield  Hydropower  Company  Inc. 

[Docket  No.  ER98-2579-000J 

Take  notice  that  on  June  11,  1998, 
Pittsfield  Hydropower  Company,  Inc., 
tendered  for  filing  a  Notice  of 
Withdrawal  of  its  filing  made  on  April 
20. 1998,  in  Docket  No.  ER98-2579-000. 


Copies  of  the  notice  of  withdrawal  is 
being  served  upon  Public  Service 
Company  of  New  Hampshire  and  the 
New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  June  26.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  &  Light  Company 

(Docket  No.  ER98-3 294-000) 

Take  notice  that  on  June  11,  1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  executed 
Service  Agreements  between  CP&L  and 
the  following  eligible  buyers:  NESI 
Power  Marketing,  Inc.;  VTEC  Energy. 
Inc.;  NP  Energy  Inc.;  North  Carolina 
Electric  Membership  Corporation; 
Tennessee  Power  Company;  Rainbow 
Energy  Marketing  Corporation;  North 
American  Energy  Conservation.  Inc.; 
and  Delmarva  Power  &  Light  Company. 
Service  to  each  eligible  buyer  will  be  in 
accordance  with  the  terms  and 
conditions  of  CP&L's  Market-Based 
Rates  Tariff.  FERC  Electric  Tariff  No.  4, 
for  sales  of  capacity  and  energy  at 
market-based  rates. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  July  1,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PPStL,  Inc. 

(Docket  No.  ER98-3295-000] 

Take  notice  that  on  June  11.  1998, 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L).  filed  a  Service  Agreement  dated 
June  5, 1998,  with  South  Jersey  Energy 
Company  (SJEC),  under  PP&L's  FERC 
Electric  Tariff,  Original  Volume  No.  5. 
The  Service  Agreement  adds  SJEC  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
June  11, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  SJEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER98-3 2 96-000) 

Take  notice  that  on  June  11, 1998. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  8)  with 
Commonwealth  Edison  Company 
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(ComEd).  Wisconsin  Electric 
respectfully  requests  an  effective  date  of 
May  20, 1998.  to  allow  for  economic 
transactions. 

Copies  of  the  Bling  have  been  served 
on  ComEd,  the  Michigan  Pubhc  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  }uly  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER98-3298-0001 

Take  notice  that  on  Jime  11, 1998, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  a  mutual 
netting/close-out  agreement  between 
PNM  and  Southern  Company  Energy 
MarkeUng,  LP  (Southern).  PNM 
requested  waiver  of  the  Commission's 
notice  requirement  so  that  service  under 
the  PNM/ Southern  netting  agreement 
may  be  effective  as  of  June  12,  1998. 
Copies  of  the  filing  were  served  on 
Southern  and  the  New  Mexico  Public 
Utility  Commission. 

Comment  date:  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER98-3299-0001 
Take  notice  that  on  June  11, 1998, 

Bangor  Hydro-Electric  Company  filed  an 

executed  service  agreement  for  non-firm 

point-to-point  transmission  service  with 

NorAm  Energy  Services,  Inc. 
Comment  date:  July  1, 1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

10.  Commonwealth  Electric  Company, 
Cambridge  Electric  Light  Company 

(Docket  No.  ER98-3 300-000) 

Take  notice  that  on  June  11, 1998, 
Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  between 
the  Companies  and  Great  Bay  Power 
Corporation  and  Coral  Power.  L.L.C.. 
Market-Based  Power  Sales  Customers 
(collectively  referred  to  herein  as  the 
Customers). 

These  Service  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Market- 
Based  Power  Sales  Tariffs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 


Electric  Tariff  Original  Volimie  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27, 1997,  and  which  have  an 
effective  date  of  February  28, 1997,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

The  Companies  request  an  effective 
date  of  May  19,  1998,  as  specified  on 
each  Service  Agreement. 

Comment  date:  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  Southwest  Power  Pool 

(Docket  No.  ER9a-3301-000) 

Take  notice  that  on  Jime  11. 1998, 
Southwest  Power  Pool  (SPP),  tendered 
for  filing  10  executed  service 
agreements  for  short-term  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  firm  transmission  service 
under  the  SPP  Open  Access 
Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
each  of  the  parties  to  these  agreements. 

Comment  date:  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 

[Docket  No.  ER98-3302-000) 

Take  notice  that  on  June  11, 1998, 
Commonwealth  Edison  Company 
(ComEd).  tendered  for  filing  service 
agreements  establishing  Atlantic  Qty 
Electric  Company  (ACE),  Qnergy 
Capital  &  Trading,  Inc.  (CCT).  Coral 
Power,  L.L.C.  (CRLP),  DuPont  Power 
Marketing  (DUPT),  e'  prime  (EP), 
FirstEnergy  Trading  and  Power 
Marketing  Inc.  (FET),  LG&E  Energy 
Marketing  Inc.  (LGEM),  NorAm  Energy 
Services,  Inc.  (NORA),  Northern  Indiana 
Public  Service  Co.  (NIPS),  and  Water 
Works  and  Lighting  Commission 
(WWLC),  as  a  customers  under  ComEd's 
FERC  Electric  Market  Based-Rate 
Schedule  for  power  sales. 

ComEd  requests  an  effective  date  of 
June  3,  1998,  for  the  service  agreement 
and,  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
ComEd  states  that  a  copy  of  the  fiUng 
was  served  on  the  affected  customers 
and  the  Illinois  Commerce  Commission. 

Comment  date:  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER98-3 303-000) 

Take  notice  that  on  June  11, 1998. 
Northern  States  Power  Company 


(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
between  NSP  and  City  of  Fairfax,  MN. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  May  15, 
1998,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  July  1. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Idaho  Power  Company 

(Docket  No.  ER98-3304-O001 

Take  notice  that  on  June  11, 1998, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  5. 
Open  Access  Transmission  Tariff, 
between  Idaho  Power  Company  and 
ConAgra  Energy  Services,  Inc.,  and 
between  Idaho  Power  Company  and 
Amoco  Energy  Trading  Corporation. 

Comment  date.  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PP&L,  Inc. 

[Docket  No.  ER98-3305-OOOI 

Take  notice  that  on  June  11, 1998, 
PP4L.  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
June  5,  1998  with  First  Energy  Trading 
and  Power  Marketing.  Inc.  (FETPM). 
under  PP&L's  FERC  Electric  Tariff. 
Original  Volume  No.  5.  The  Service 
Agreement  adds  FETPM  as  an  eligible 
customer  imder  the  Tariff. 

PP&L  requests  an  effective  date  of 
June  11, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  FETPM  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  1, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Western  Resources.  Inc. 

(Docket  No.  ER98-3 306-000) 

Take  notice  that  on  June  11, 1998. 
Western  Resources,  Inc.,  tendered  for 
filing  an  agreement  between  Western 
Resources  and  Northern  States  Power 
Company.  Western  Resources  states  that 
the  purpose  of  the  agreement  is  to 
permit  the  customer  to  take  service 
under  Western  Resources'  market-based 
power  sales  tariff  on  file  with  the 
Commission.  The  agreement  is  proposed 
to  become  effective  May  18,  1998. 
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Copies  of  the  filing  were  served  upon 
Northern  States  Power  Company  and 
the  Kansas  Corporation  Commission. 

Comment  date:  ]u\y  1.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  Illinois  Power  Company 

[Docket  No.  ER98-3 307-000) 

Take  notice  that  on  June  11.  1998, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  fiUng  firm 
transmission  agreements  under  which 
LTV  Steel  Company,  Inc..  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  UUnois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  June  1,  1998. 

Comment  date:  July  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Illinois  Power  Company 

[Docket  No.  ER98-330a-000l 

Take  notice  that  on  June  11,  1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Bridgestone/Firestone,  Inc.,  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  June  1,  1998. 

Comment  date:  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Co. 

[Docket  No.  ER98-3 3 10-000) 

Take  notice  that  on  June  11,  1998, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies),  submitted  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  and  ancillary  services  to 
Southern  Company  Energy  Marketing 
L.P.  (Southern),  Tenaska  Power  Services 
Company  (Tenaska),  Electric 
Clearinghouse,  Inc.  (ECI),  Western 
Resources  Generation  Services 
(Western)  and  Entergy  Power  Marketing 
Corp.,  (Entergy)  in  accordance  with  the 
CSW  Operating  Companies'  open  access 


transmission  service  tariff.  The  CSW 
Operating  Companies  also  submitted 
notices  of  cancellation  of  various  service 
agreements. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  has  been  served 
on  Southern,  Tenaska,  ECI,  Western  and 
Entergy. 

Comment  date:  July  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southern  California  Edison 
Company 

[Docket  No.  ER98-3  3 11-000) 

Take  notice  that  on  June  11,  1998, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  a  letter  to 
the  City  of  Anaheim  (Anaheim). 
Cahfomia,  dated  May  20, 1998  (Letter), 
regarding  Loss  Accounting  Procedures 
for  Existing  Contracts. 

The  Letter  sets  forth  certain 
understandings  between  Edison  and 
Anaheim  with  respect  to  initial 
implementation  of  the  Procedures. 
Additionally,  Anaheim  has  requested, 
and  Edison  has  agreed,  to  assume 
Anaheim *s  obligations  to  account  for 
transmission  losses  in  accordance  with 
Sections  5.2  and  5.3  of  the  Procedures 
for  the  period  of  time  Edison  acts  as 
Anaheim 's  scheduling  coordinator. 
Edison  is  requesting  that  the  Letter 
become  effective  on  April  1,  1998, 
concurrent  with  the  Procedures. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  July  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Heartland  Energy  Services  Inc. 

[Docket  No.  ER98-3327-0001 
Take  notice  that  on  June  11,  1998. 

Heartland  Energy  Services.  Inc.  (HES), 

filed  a  Notification  of  Change  in  Status. 

In  its  filing,  HES  notified  the 

Commission  of  its  intention  to 

participate  in  open  access  markets. 
Comment  date:  July  1,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Coimnission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boer^rs, 
Acting  Secretary. 

(PR  Doc.  98-16600  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  Shoreline 
Management  and  Land  Use  Plan 

June  17, 1998. 

Take  notice  that  the  following 
hydroelectric  apphcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/y4pp/ycatJon;  Amendment 
of  Shoreline  Management  and  Land  Use 
Plan. 

b.  Project  No.:  516-285. 

c.  Date  Filed:  April  13,  1998  and 
supplemented  May  2,  1998. 

d.  Applicant:  South  Carolina  Electric 
&  Gas  Company. 

e.  Name  of  Project:  Saluda  Project. 

f.  Location:  The  proposed  amendment 
would  affect  lands  on  Shull  Island,  Lake 
Murray  in  Lexington  County,  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  contact:  Beth  Trump, 
Land  Department,  South  Carolina 
Electric  &  Gas  Company,  1246  Main 
Street,  Columbia,  SC  29201,  (803)  733- 
6912. 

i.  FERC  contact:  John  K.  Hannula, 
(202) 219-0116. 

j.  Comment  date:  July  15, 1998. 

k.  Description  of  the  Application: 
South  Carolina  Electric  &  Gas  Company 
(licensee)  requests  Commission 
authorization  to  amend  its  Land  Use 
and  Shoreline  and  Management  Plan 
(LUSMP)  to  reclassify  4  waterfront  lots 
from  "Recreation"  to  "Easement" 
(residential  use).  The  licensee  also 
requests  authorization  to  sell  3  lots 
presently  classified  as  "Future 
Development"  to  the  360-foot  high 
water  contour  and  within  the  75-foot 
setback  buffer  zone. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
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intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

Cl.  Fihng  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTESTS".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  conmients  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boer^rs, 
Acting  Secretary. 

!FR  Doc.  98-16606  Filed  6-22-98;  8:45  ami 
BtLUNQ  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing;  Notice  That  the  Application  Is 
not  Ready  for  Environmental  Analysis; 
Notice  of  Solicitation  of  interventions 
and  Protests;  and  Notice  of  Scoping 
and  Invitation  for  Written  Scoping 
Comments 

June  17. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  ijispection: 

a.  Type  of  AppUcation:  Major  New 
License. 

b.  Project  No.:  2620-005. 

c.  Date  filed:  March  9, 1998. 

d.  Applicant:  Lockhart  Power 
Company. 

e.  Name  of  Project:  Lockhart  Project. 

f.  Location:  On  the  Broad  River  in 
Union,  Chester,  York,  and  Cherokee 
counties.  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Pow» 
Act  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Leslie 
Anderson,  General  Manager,  Lockhart 
Power  Company,  420  River  Street, 
Lockhart,  South  Carolina  29364,  (864) 
545-2211. 

i.  FERC  Contact:  Charles  R.  Hall  at 
(202) 219-2853. 

i.  Deadline  Date:  August  18,  1998. 

k.  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  A  16- 
foot-high,  concrete  gravity  dam;  (2)  a 
7.5-mile-long,  300-acre  reservoir;  (3)  a 
7,497-foot-long  canal;  (4)  a  powerhouse 
containing  five  turbine-generator  units 
with  a  total  installed  capacity  of  15,200 
kilowatts  (kW),  proposeid  for  upgrading 
to  18,000  kW;  (5)  a  1,500- foot-long 
tailrace;  and  (6)  appurtenant  facilities. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  or  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  NE.,  Room  2A-1, 
Washington,  DC  20426,  or  by  calling 
(202)  208-2326.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Lockhart  Power  Company,  420  River 
Street,  Lockhart,  South  Carolina  29364, 
phone  (864)  545-2211. 

m.  Status  of  AppUcation  and 
Environmental  Analysis:  This 
appUcation  has  been  accepted  for  filing, 
but  it  is  not  ready  for  envirorunental 
analysis.  See  attached  paragraph  El. 

n.  Invitation  to  Intervene  or  Protest: 
Intervenors  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  a  party  or  intervenor  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibiUties 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency.  See  attached 
paragraph  Bl. 

0.  Scoping  and  Invitation  for  Written 
Scoping  Comments:  Interested 
individuals,  organizations,  and  agencies 
with  environmental  expertise  are 


invited  to  assist  the  staff  in  identifying 
the  scope  of  environmental  issues  that 
should  be  analyzed  in  the 
environmental  analysis  once  the 
application  is  determined  ready  for 
environmental  analysis  by  submitting 
written  scoping  comments.  To  help 
focus  these  comments,  a  scoping 
document  outlining  subject  areas  which 
could  be  addressed  in  an  environmental 
analysis  will  be  mailed  to  all  agencies 
and  interested  individuals  on  the 
Commission  mailing  list.  Copies  of  the 
scoping  document  may  also  be 
requested  from  the  staff. 

Persons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues 
may  submit  written  statements  for 
inclusion  in  the  public  record.  Those 
written  comments  should  be  filed  with 
the  Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  by  the  deadline 
date  shown  in  item  (j)  above.  All  written 
correspondence  should  clearly  show  the 
following  caption  on  the  first  page: 
Lockhart  Project.  FERC  No.  2620-005. 

p.  This  notice  contains  the  standard 
paragraphs  Bl  and  El. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Dear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
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application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
David  P.  Boer^rs, 
Acting  Secretary. 
IFR  Doc.  9a-16608  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  with  the  Commission 

June  17, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.Type  of  Application:  Minor  license. 

b.  Proyecf  No..  P-11616-000. 

c.  Date  Filed:  June  1,  1998. 

d.  Applicant:  City  of  Portland, 
Michigan. 

e.  Name  of  Project:  Portland 
Municipal  Hydroelectric  Project. 

f.  Location:  On  the  Grand  River  in 
Ionia  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-824(r). 

h.  Applicant  Contact:  Robert 
Masselink,  P.E.,  Glen  Hendrix,  Earth 
Tech,  Inc.,  5555  Glenwood  Hills  Pkwy, 
Grand  Rapids,  MI  49588,  (616)  942- 
9600. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Comment  Date:  60  days  from  the 
date  of  filing  of  the  application. 

k.  Description  of  Project:  The 
constructed  project  consists  of  a  dam 
and  reservoir,  a  forebay  and  powerhouse 
located  at  the  south  abutment 
containing  two  turbine-generator  units 
with  a  total  installed  capacity  of  375 
kilowatts,  and  appurtenant  facilities. 
The  project  will  generate  about  1,572 
megawatt-hours  per  year. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  MICHIGAN 
STATE  HISTORIC  PRESERVATION 
OFFICER  (SHPO),  as  required  by  §  106. 
National  Historic  Preservation  Act,  and 


the  regulations  of  the  Advisory  Council 
on  Historic  Preservation,  36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 
David  P.  Boergera, 
Acting  Secretary. 
IFR  Doc.  98-16609  Filed  6-22-98;  8:45  am] 

WLUNO  CODE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1759] 

Wisconsin  Electric  Power  Company; 
Notice  of  Meetings 

June  17,  1998. 

From  July  14  to  July  16,  1998.  the 
Federal  Energy  Regulatory  Commission 
staff  will  be  meeting  with  Wisconsin 
Electric  Power  Company  (WE)  and  the 
Collaborative  Team  to  identify  and 
discuss  non-project  uses  of  project  lands 
and  waters  and  related  issues 
concerning  the  Way  Dam  and 
Michigamme  Reservoir  Project  (Project 
No.  1759),  which  is  located  on  the 
Michigamme  River  near  Crystal  Falls, 
Michigan.  The  Way  Dam  impounds  the 
approximate  6,400-acre  Michigamme 
Reservoir.  The  Michigamme  Reservoir 
operates  as  a  storage  basin  for  high 
spring  and  fall  flows,  which  are  released 
during  periods  of  lower  flow  in  the 
summer  and  winter.  The  meetings  will 
be  conducted  at  WE's  office,  located  at 
800  Industrial  Park  Drive,  Iron 
Mountain,  Michigan  49801.  On  July  14, 
the  meeting  will  be  conducted  at  8  a.m., 
and  on  July  15  and  16. 1998,  the 
meetings  will  be  conducted  at  9  a.m. 
If  you  would  Uke  more  information 
about  the  Upper  Menominee  River 
Basin  Projects,  in  which  the  Way  Dam 
and  Michigamme  Reservoir  Project  is 
part  of,  please  contact  one  of  the 
individuals: 

Patti  Leppert-Slack,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE  Rm  72-33,  Washington,  DC 
20426,  (202)  219-2767,  E-mail: 
patricia.leppertslack@ferc.fed.us 
Rita  Hayen,  Wisconsin  Electric  Power 
Company,  333  W.  Everett  Street, 


Milwaukee.  WI  53203.  (414)  221- 

2413,  E-mail: 

rita.hayen@wemail.wisenergy 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-16610  Filed  6-22-98;  8:45  am] 
BILUNQ  COOE  <717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6113-5] 

Solicitation  of  Additional  Pilot  Projects 
Under  Project  XL;  June  12, 1998 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice;  solicitation  of  additional 
pilot  projects  under  project  XL  to 
"Reinvent"  Envirorunental  Regulations 
and  Policies. 

summary:  Project  XL,  which  stands  for 
"excellence  and  Leadership,"  is  a 
national  pilot  program  that  provides  a 
unique  opportunity  to  test  iimovative 
ways  of  achieving  better  and  more  cost- 
effective  public  health  and 
environmental  protection.  Under  Project 
XL,  EPA  offers  flexibility  in  its 
regulations,  policies,  procedures, 
processes  and  guidance,  as  well  as  other 
benefits  to  encourage  companies, 
communities  and  other  project  sponsors 
to  develop  and  test  "cleaner,  cheaper 
and  smarter"  alternatives  to  the  current 
system.  As  of  May  1998.  seven  pilot 
projects  are  being  implemented  and  20 
more  are  in  development.  Several 
project  sponsors  have  already  achieved 
a  number  of  significant  benefits  by 
participating  in  XL.  including 
substantial  cost  savings,  increased 
operational  flexibility,  better 
stakeholder  relationships,  increased 
environmental  protection,  and  the 
ability  to  adapt  processes  and  products 
more  quickly  to  changes  in  consumer 
demand. 

One  company,  for  example,  in  just  the 
first  year  of  its  pilot  project,  was  able  to 
consohdate  a  number  of  routine  reports 
into  two  per  year  and  use  alternative 
means  to  meet  air  pollution  control 
technology  requirements.  In  addition, 
the  company  was  able  to  achieve 
substantial  environmental 
improvements  while  saving  nearly 
$176,000  in  operating  costs.  The 
company  is  also  expecting  to  avoid  $10 
million  in  future  capital  spending. 

Another  company — also  just  in  its 
project's  first  year — has  avoided 
millions  of  dollars  worth  of  production 
delays  by  eliminating  30-50  permit 
reviews  while  substantially  increasing 
recycling,  reducing  soUd  and  hazardous 
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waste,  and  applying  stricter  air 
pollution  controls.  For  other  examples, 
please  refer  to  Project  XL-'s  Web  site  at: 
www.epa.gov/ProjectXL 

In  developing  innovative  proposals, 
project  sponsors,  regulators,  and 
stakeholders  alike  must  be  willing  to 
make  resource  and  time  commitments 
commensurate  with  designing  and 
implementing  new  approaches  in  a 
multi-stakeholder  environment.  For 
some  projects,  resource  commitments 
have  been  significant.  However,  as 
current  project  sponsors  are  eager  to 
attest,  the  reward  lies  in  the  outcome: 
superior  enviroimiental  results  for  the 
faciUty  and  the  community,  and 
substantial  operational  and  financial 
benefits  for  the  project  sponsor.  The 
Agency,  its  co-regulators,  and  other  XL 
partners  have  been  and  are  continuing 
to  work  hard  on  streamlining  the 
proposal  development  process  and 
reducing  "transaction  costs."  EPA  has 
learned  a  great  deal  from  the  first  set  of 
proposals  that  has  gone  through  the 
process,  and  as  one  of  the  lessons 
learned,  urges  potential  project  sponsors 
to  discuss  their  idea  with  Agency  and 
State  staff  as  early  as  possible. 
Substantive  and  process  issues  can  then 
be  raised  and  addressed  early  before 
substantial  time  and  resource 
investments  have  been  made. 

This  Federal  Register  document  is 
organized  into  four  sections  which  have 
the  following  purpose:  Section  A — to 
clarify  the  role  of  regulatory  and  pohcy 
flexibiUty  in  XL  pilot  projects;  Section 
B — to  solicit  additional  ideas  for 
experimental  projects  under  XL  (please 
note  that  no  funding  is  associated  with 
this  solicitation);  Section  C — to 
stimulate  ideas  through  a  list  of  optional 
Project  XL  themes  (note  that  the 
suggested  themes  are  entirely  optional, 
and  have  the  sole  purpose  of  conveying 
a  sample  of  general  areas  of  innovation 
EPA  and  others  in  the  regulated  and 
environmental  community  are 
interested  in  exploring  under  Project 
XL);  and  Section  D — to  describe  key 
elements  of  good  XL  proposals  that 
increase  EPA  receptivity  and  make  the 
review  process  easier  and  faster. 
EFFECTIVE  DATE:  June  23,  1998;  an  open 
solicitation  with  no  set  end  date;  project 
sponsors  may  submit  more  than  one 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
(1)  For  XL  projects  for  private  and 
federal  facilities,  states,  and  industrial 
sectors:  Contact  Christopher  Knopes. 
Office  of  Reinvention  Programs,  United 
States  Environmental  Protection 
Agency,  Room  1029,  401  M  Street  SW. 
Mail  Code  1802.  Washington.  DC  20460. 
The  telephone  number  for  the  Office  is 


(202)  260-5754;  the  facsimile  number  is 
(202)  401-6637. 

(2)  For  XL  projects  for  communities: 
Contact  Kristina  Heinemann.  Office  of 
Sustainable  Ecosystems  and 
Communities.  USEPA.  401  M  Street  SW. 
Mail  Code  2182,  Washington,  DC. 
20460.  The  telephone  nximber  is  (202) 
260-5355;  the  facsimile  number  is  (202) 
260-7875. 

(3)  Additional  information  on  Project 
XL.  including  docimients  referenced  in 
this  document,  other  EPA  poUcy 
dociunents  related  to  Project  XL,  EPA 
regional  contacts,  application 
information,  and  descriptions  of 
existing  XL  projects  and  proposals,  is 
available  via  the  Internet:  For  private 
and  federal  facilities,  states,  and  sectors 
at  "http://  www.epa.gov/ProjectXL"; 
and  for  communities  at  http:// 
www.epa.gov/ProjectXLC.  Faxed 
information  is  also  available  via  an 
automated  fax-on-demand  menu  at  (202) 
260-8590  both  for  XL  facilities  and 
communities. 

SUPPLEMENTARY  INFORMATION:  President 
Clinton  announced  on  March  16.  1995. 
a  portfolio  of  reinvention  initiatives  to 
be  implemented  by  the  Environmental 
Protection  Agency  as  a  part  of  its  efforts 
to  achieve  greater  public  health  and 
envirorunental  protection  at  a  more 
reasonable  cost.  Project  XL  is  one  of 
these  reinvention  priorities.  Through  a 
series  of  site-specific  agreements  with 
project  sponsors.  EPA  expects  to  gather 
data  and  experiences  that  will  help  the 
Agency  make  improvements  in  the 
current  system  of  environmental 
protection.  Project  XL  conducts 
experiments  in  four  areas:  facilities, 
sectors,  federal  facilities,  and 
communities.  State  projects  are  also 
welcome. 

XL  projects  directly  benefit  the  local 
environment,  participating  facilities — 
both  pubhc  and  private — and  their 
conununities.  But  the  benefits  of  Project 
XL  extend  beyond  its  participants, 
because  EPA.  working  with  state 
environmental  agencies,  intends  to 
incorporate  successful  approaches  into 
the  current  system  of  environmental 
protection. 

Much  information  on  Project  XL  has 
been  provided  in  previous  Federal 
Register  docimients.  In  Project  XL's  first 
Federal  Register  docimient  on  May  23, 
1995  (60  FR  27282).  EPA  described 
Project  XL  as  a  program  that  offers  a 
balanced  set  of  benefits  to  the 
environment,  the  regulated  community 
and  the  public,  and  issued  a  general 
solicitation  for  proposals.  In  that 
document.  Project  XL  also  defined  the 
following  eight  criteria  by  which 
proposals  are  selected  for  participation. 


The  criteria  help  evaluate  whether  the 
project  can: 

•  Produce  superior  environmental 
results; 

•  Produce  benefits  such  as  cost 
savings,  paperwork  reduction,  and 
operational  flexibility; 

•  Gamer  stakeholder  involvement 
and  support; 

•  Acaieve  innovation  and  multi- 
media pollution  prevention; 

•  Be  transferable  to  other  facilities, 
sectors,  communities,  etc.; 

•  Be  feasible  (technically  and 
administratively); 

•  Identify  monitoring,  reporting, 
accountability,  and  evaluation  methods; 
and 

•  Avoid  shifting  the  risk  burden. 
A  successful  project  sponsor  must 

also  have  a  solid  record  of  compliance. 
For  more  detailed  descriptions  and 
definitions  of  these  criteria,  please  refer 
to  the  Federal  Register  docimients  of 
May  23.  1995  (60  FR  27282)  and  April 
23.  1997  (62  FR19872). 

Because  community-based  XL 
projects  differ  from  projects  sponsored 
by  other  public  or  private-sector 
facilities  and  sectors.  EPA  addressed  the 
distinction  in  a  separate  Federal 
Register  document  on  November  1, 
1995  (60  FR  55569).  In  addition  to  the 
criteria  listed  above,  the  November  1. 
1995,  Federal  Register  document 
included  several  unique  criteria  for  XL 
community-sponsored  projects.  XL  for 
Communities  encourages  projects  that: 

•  Build  capacity  for  community 
participation; 

•  Create  economic  opportunity;  and 

•  Promote  community  planning. 

In  another  Federal  Register  document 
on  September  11,  1996  (61  FR  47929), 
EPA  supplemented  the  general 
solicitation  with  an  invitation  for 
projects  specifically  aimed  at  creating 
innovative  environmental  technologies. 
EPA  retains  a  strong  interest  in 
proposals  in  this  area. 

An  April  23,  1997,  Federal  Register 
document  (62  FR  19872)  more  clearly 
defined  the  criteria  of  superior 
environmental  performance,  regulatory 
flexibility,  and  stakeholder 
involvement.  In  addition,  the  document 
identified  several  more  potential  project 
themes  that  sue  important  to  pursue  in 
the  context  of  testing  innovations  for 
21st  century  environmental  protection. 
It  also  included  revisions  to  the  process 
by  which  an  idea  becomes  an  XL 
project.  Emphasis  is  placed  on  pre- 
proposal  planning  and  communication 
with  stakeholders,  on  EPA's  improved 
internal  management  of  project  reviews, 
and  on  the  need  for  a  close  partnership 
with  the  states. 

Since  Project  XL  is  continuously 
evolving,  EPA  is  always  open  to  and 
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welcomes  comments  on  the  various 
aspects  of  the  program. 

(A)  The  Role  of  Flexibility  in  XL  Pilot 
Froiects 

Flexibility  is  an  important  and 
essential  component  of  Project  XL.  As 
an  incentive  to  undertake  an  XL  project, 
EPA  is  offering  project  sponsors 
flexibility  in  regulations,  policies, 
guidance,  procedures  and  processes, 
provided  the  flexibility  does  not  violate 
statutory  requirements.  Please  note  that 
regulatory  flexibility  is  only  one  kind  of 
flexibility  offered  as  a  benefit.  It  can  be 
granted  through  site-specific  rules  that 
replace  otherwise  applicable 
requirements;  existing  waiver 
mechanisms;  alternative  permits;  and 
generally  applicable  interpretive 
statements.  Other  tools  may  be 
identified  on  a  case  by  case  basis  as 
projects  are  developed.  (For  more 
details,  please  refer  to  the  Federal 
Register  document  of  April  23,  1997  (62 
FR  19872).  Cost  savings  and  burden 
reduction  are  other  examples  of 
incentives  and  benefits  to  a  project 
sponsor.  Communities  may  be 
particularly  interested  in  visibility  and 
recognition  for  innovative  ideas  and 
superior  environmental  performance 
that  can  result  from  participation  in 
Project  XL.  To  date,  XL  has 
implemented  projects  that  take 
advantage  of  each  type  of  flexibility  and 
benefit  offered. 

In  summary,  XL  is  about  testing  new 
approaches  which: 

— May  require  regulatory  flexibility  or 
involve  changes  to  policy,  guidance, 
procedures,  or  processes;  and 

— Test  a  different  way  of  doing  something, 
even  if  EPA  already  has  the  authority  to  do 
so  under  the  current  system,  but  is  not 
doing  it. 

Whenever  a  project  also  meets  the 
other  applicable  XL  facility  or 
community  decision  criteria,  EPA  will 
aggressively  offer  the  necessary 
flexibility  to  produce  superior 
environmental  performance  and 
promote  greater  accountability  to 
stakeholders. 

(B)  Solicitation  of  Additional  Ideas  for 
Pilot  Projects 

EPA  encourages  private  and  public 
sector  facilities,  sectors,  states,  local 
governments,  and  commimities  to  use 
this  opportunity  to  sponsor  projects  that 
can  truly  reinvent  the  way  they  conduct 
environmental  management.  EPA  is  also 
interested  in  having  stakeholders  not 
directly  connected  with  regulated 
facilities  come  forward  with  XL 
proposal  ideas  or  co-sponsor  projects 
with  companies,  local  governments,  or 
other  community  organizations.  Project 


XL  o^ers  environmental  leaders  and 
average  performers  alike  a  tremendous 
opportunity  to  think  "outside  the  box" 
of  our  ciurrent  system  and  to  find 
solutions  to  obstacles  that  limit 
environmental  performance. 

To  stimulate  new  XL  project  ideas, 
EPA  is  publishing  the  optional  project 
themes  listed  in  die  next  section. 
Because  the  total  number  of  projects  is 
limited  to  50,  it  is  vital  that  each  project 
test  new  ideas  with  potential  for  wide 
application  and  broad  environmental 
benefits. 

EPA  is  promoting  XL  projects,  both 
for  facilities  and  communities,  which 
test  the  following: 

•  Broader  concepts,  e.g.  projects 
defined  on  a  geographic  basis;  projects 
involving  a  larger  number  of  facilities; 
projects  which  demonstrate 
Commiuiity-Based  Environmental 
Protection  (CBEP);  projects  with  a 
broader,  more  comprehensive  scope. 
This  does  not  exclude  smaller,  more 
incremental,  yet  significant  ideas; 

•  New  strategies,  e.g.,  market-based 
incentives,  paperwork  reduction,  and 
enviroiunental  information  and 
management  systems; 

•  New  tools  and  technologies,  e.g. 
performance  meastirement  tools  emd 
innovative  environmental  technologies; 
and 

•  Approaches  for  dealing  with  new 
environmental  challenges,  such  as 
control  of  non-point  sources,  urban 
sprawl,  and  ecosystem  protection. 

(C)  List  of  Optional  New  Themes  for  XL 
Projects 

The  potential  themes  listed  below  are 
entirely  optional  and  have  the  sole 
purpose  of  conveying  which  general 
areas  of  innovation  EPA  and  others  in 
the  regulated  emd  environmental 
community  are  interested  in  exploring 
imder  Project  XL.  In  category  I  below, 
EPA  is  suggesting  a  number  of  fairly 
detailed,  program-specific  themes.  In 
category  II,  several  ideas  are  listed  that 
have  been  suggested  by  outside 
organizations  as  worth  testing  under 
Project  XL  and  are  not  explored  at  the 
same  level  of  detail.  This  should  in  no 
way  discourage  consideration  of  these 
less  developed  themes. 

In  considering  XL  projects  for 
selection,  EPA  makes  a  determination  of 
whether  a  proposal  presents  a  new 
approach  that  EPA  wants  to  test. 
Proposals  which  address  any  of  the 
themes  in  category  I  below  have  the 
advantage  that  the  Agency  has  already 
made  that  determination.  While  these 
proposals  must  still  meet  the  XL  criteria 
for  faciUties  or  for  communities  and  go 
through  a  review  and  negotiation 
process  like  other  proposals,  EPA  is 


committed  to  stream  Uning  the 
processing  of  proposals  submitted  under 
any  of  the  themes  in  category  I. 

It  is  important  to  emphasize  again, 
that  this  list  of  themes  in  no  way 
precludes  any  other  iimovative  ideas  to 
be  tested  under  Project  XL  faciUties  and 
XL  communities,  as  long  as  they  meet 
the  XL  criteria,  have  a  solid  compliance 
record,  and  can  produce  "cleaner, 
cheaper,  and  smarter  solutions." 

The  themes  are  organized  into  two 
broad  categories,  as  summarized  below: 

Category  I:  Themes  Developed  by  EPA 

Testing  New  Strategies 

(in  alphabetic  order:) 

1.  Air:  Existing  Preconstruction 
Requirements  for  Major  Sotirces  of  Air 
Pollution  in  Attainment  Areas 

2.  Air:  U.S.-Mexico  Border  Emissions 
Trading 

3.  Environmental  Management  Systems 
(EMS) 

4.  Hazardous  Waste:  Reduction  of 
Persistent,  Bioaccumulative,  and 
Toxic  (PBT)  Chemicals  in  Hazardous 
Waste 

5.  Permitting 

6.  Superfimd  Cleanup:  Innovative 
Contracting  Approaches 

7.  Superfund  Cleanup:  Partnering  with 
Industry  to  Enhance  Completion  of 
Cleanup  at  Hazardous  Waste  Sites 

8.  Superfund  Cleanup:  Sustainable 
Reuse — "Recycling"  of  Superfund 
Sites 

9.  Sustfiinability  of  Natural  Ecosystems 

10.  Water:  Environmental  Performance 
Measures  for  Waste  Water 
Pretreatment  Programs 

Developing  New  Tools  and 
Technologies 

(in  alphabetic  order) 

11.  Air:  Continuous  Monitoring  Units 
for  Radionuclides 

12.  Air:  Leak  Detection  Technology 

13.  Air:  Maximum  Achievable  Control 
Technology  (MACT)  for  the  Coke 
Oven  Push  and  Quench  Process 

14.  Multi-media  Pollution  Prevention: 
Using  the  Pollution  Prevention  (P2) 
Assessment  Framework  to  Assess 
Manufactiuing  Processes 

Category  II:  Themes  Suggested  by 
External  Organizations 

The  first  group  of  themes  below 
include  brief  descriptions,  while  the 
ideas  in  the  second  group  were 
suggested  merely  as  topics  to  be 
explored:  (in  alphabetic  order): 

•  Administrative  Paperwork  Reduction 

•  Community-Based  Water  Protection 

•  Concentrated  Animal  Feeding 
Operations 
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•  Hazardous  Waste:  Land  Disposal 
Restrictions  Regulations 

•  Market-Based  Approaches 

•  Multi-facility  and  Multi-media 
Projects 

•  Multi-media  Pollution  Prevention: 
Using  "Green  Chemistry"  To  Make 
Manufacturing  Processes  "Greener" 
Other  ideas  suggested  by  external 

organizations  that  the  Agency  considers 
worthy  of  further  exploration: 

•  Alternatives  for  reducing  persistent 
toxins  in  the  Great  Lakes 

•  Conservation  and  sustainable  use  of 
biodiversity  and  ecosystem  services 

•  Energy  conservation 

•  Environmental  consequences  of  urban 
sprawl 

•  Global  wanning/climate  change 

•  Green  spaces 

•  Habitat  preservation 

•  Improved  management  of  timberland 

•  Watershed  management 

The  full  write-ups  of  the  themes 
follow: 

Category  I:  Themes  Developed  by  EPA 

Testing  New  Strategies 

The  themes  below  would  test 
strategies  that  could  help  EPA  move 
toward  a  new  system  of  environmental 
protection  or  make  improvements  in  the 
current  system. 

1.  Air:  Existing  Preconstruction 
Requirements  for  Major  Sources  of  Air 
Pollution  in  Attainment  Areas 

Background:  Currently,  before 
beginning  construction  of  a  major  new 
air  pollution  source  or  a  major 
moditication  at  an  existing  source  in  an 
attainment  area,  the  source  must 
undergo  preconstruction  review 
pursuant  to  the  applicable  Prevention  of 
Significant  Deterioration  (PSD)  program 
(see,  e.g.,  40  CFR  52.21).  This  review, 
which  involves  permitting,  technology 
requirements,  and  air  quaLty 
monitoring  and  analysis,  is  time  and 
resource  intensive.  The  monitoring 
responsibility  imposes  a  significant  time 
restriction  on  when  a  source  can  begin 
construction  and,  in  turn,  start 
ojjerations.  The  impact  of  this  delay  can 
be  of  particular  concern  in  northern 
areas  where  the  construction  season  is 
limited. 

Idea  or  approach  to  be  tested:  This 
idea  is  aimed  at  reducing  the 
preconstruction  waiting  period  in 
exchange  for  corresponding  benefits  to 
the  environment.  The  premise  is  simple: 
to  ascertain  if  the  EPA  and  permitting 
agencies  can  predict  whether  certain 
types  of  construction  will  adversely 
impact  air  quality.  This  would  allow  for 
confirmatory  monitoring  rather  than 
monitoring  in  advance  of  construction. 


At  this  time,  EPA  is  only  soliciting 
conmient  on  the  concept  and 
determining  the  level  of  interest  in  such 
a  study.  If  EPA  determines  that  there  is 
sufficient  interest  to  proceed,  it  will 
issue  a  more  detailed  description  of  the 
study  and  solicit  requests  from  sources 
wishing  to  participate.  At  that  time,  the 
Agency  will  discuss  in  more  detail  the 
possible  mechanisms  for  implementing 
the  study,  including  whether  a 
rulemaking  will  be  required.  This  XL 
concept  is  also  discussed  in  more  detail 
in  a  memorandum  available  on  the 
Internet.  For  further  information,  please 
review  the  memorandum  available  on 
the  XL  homepage  at  "http:// 
www.epa.gov/PTOjectXL  or  at 
www.epa.gov/TTN/OARPG 

Regulatory  or  other  flexibility  needed: 
By  providing  superior  benefits  to  the 
environment  and  agreeing  to  offset  any 
adverse  impacts  on  air  quality,  a 
participant  in  the  study  could  obtain  a 
PSD  permit  and  begin  construction  prior 
to  completing  all  air  quatity  analysis, 
which  can  take  up  to  twelve  months  or 
more.  This  could  occur  as  long  as  the 
source:  (1)  satisfied  all  other  applicable 
PSD  permitting  requirements,  including 
installation  and  operation  of  the  best 
available  control  technology  (BACT),  as 
agreed  to  by  EPA  and  the  permitting 
authority;  (2)  agreed  to  purchase  impact 
offisets  if  the  completed  monitoring  or 
modeling  demonstrated  a  violation  of 
the  National  Ambient  Air  Quality 
Standards  or  exceedance  of  any 
applicable  increments;  and  (3)  agreed  to 
superior  environmental  performance 
that  would  at  a  minimum  include  the 
installation  and  operation  of  continuous 
enxissions  monitors.  Although  the 
source  would  still  be  required  to  obtain 
the  necessary  monitoring  data,  it  would 
not  need  to  complete  the  monitoring 
prior  to  the  permit  issuance  and 
beginning  of  construction.  Thus,  in 
exchange  for  undertaking  some  superior 
environmental  performance  and 
agreeing  to  offset  any  prohibited 
impacts  on  air  quality  through  the 
purchase  of  offsets,  a  source  could  begin 
construction  and  start  operations  up  to 
a  year  earlier  than  currently  allowed 
under  existing  regulations.  At  this  time, 
the  Agency  anticipates  applying  at  least 
the  following  restrictions  to 
participation:  (1)  the  project  would  not 
extend  to  sources  in  nonattainment 
areas,  areas  considered  unclassifiable,  or 
sources  that  may  require  Gass  I  impact 
analysis;  (2)  EPA  would  not  select 
sources  that  are  in  violation  of  the  PSD 
program;  (3)  EPA  believes  that  the  study 
should  include  only  participants  for 
which  the  relevant  state  and  EPA  agree 
that  the  proposed  construction  is  not 


Ukely  to  improperly  exceed  available  air 
quality  increments  or  violate  the 
National  Ambient  Air  Quality 
Standards. 

For  more  information  on  this 
particular  theme,  please  refer  to  EPA's 
Project  XL  home  page  at  http:// 
www.epa.gov/ProjectXL. 

2.  Air:  U.S.-Mexico  Border  Emissions 
Trading 

Background:  The  border  between  the 
U.S.  and  Mexico  runs  through  the  center 
of  the  sister  cities  El  Paso  and  Ciudad 
Juarez.  This  common  airahed  does  not 
meet  U.S.  standards  for  ozone,  PM  and 
CO.  The  air  pollution  problem  will  not 
be  solved  by  the  U.S.  side  alone — 
significant  reductions  from  Mexican 
sources  will  be  required.  Business, 
environmental  and  community  groups 
from  both  sides  of  the  border  have  been 
working  together  to  develop  solutions  to 
the  air  pollution  problem,  including 
market  incentives. 

Idea/approach  that  could  be  tested: 
U.S.-Mexico  Border  emissions  trading. 

Technology  that  could  be  tested: 
Retrofit  technologies  (including 
conversions  to  natural  gas)  for  older 
vehicles  and  brick  making  facilities. 

Possible  superior  environmental 
performance:  A  source  facing  a 
pollution  control  requirement  in  El  Paso 
could  probably  achieve  far  more 
reductions  at  lower  cost  and  with 
greater  environmental  benefit  to  El  Paso 
by  cleaning  up  sources  in  Mexico. 

Regulatory  or  other  flexibility  needed: 
The  trading  requirements  that  credits  be 
surplus  and  enforceable  would  be  the 
most  difficult  to  comply  with  in  a  U.S.- 
Mexico emissions  trading  program. 
EPA's  revised  Economic  Incentives 
Program  will  help  with  determination  of 
surplus  credits.  Mexican  environmental 
law  contains  provisions  for 
enforcement.  Work  with  our  Mexican 
counterparts  on  enforcement  is  ongoing 
and  would  be  further  benefited  by  an  XL 
project.  (Legal  analysis  is  available) 

Possible  candidate  applicants:  Utility 
companies  along  the  U.S.-Mexico 
border. 

3.  Environmental  Management  Systems 
(EMS) 

Background:  EPA  recently  published 
a  position  statement  on  EMSs  in  the 
Federal  Register  (63  FR  10294,  March 
12,  1998),  in  which  it  encouraged  the 
use  of  EMSs  in  general,  and  especially 
those  that  address  overall 
environmental  perfonnsmce  and 
compliance.  It  also  encouraged  the 
inclusion  of  stakeholders  in  EMS 
development.  That  statement  described 
a  data-gathering  effort  that  EPA  is 
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undertaking,  along  with  a  number  of 
states,  to  evaluate  the  effect  of  EMSs. 

Today's  solicitation  of  XL  proposals 
in  the  EMS  area  is  distinct  from  the 
data-gathering  effort  described  in  the 
Federal  Register  mentioned  above, 
although  a  facility  participating  in  that 
effort  could  also  participate  in  Project 
XL.  As  in  all  XL  projects,  EPA  would 
expect  a  commitment  not  simply  to 
adopt  an  EMS,  but  to  attain 
environmental  results  better  than  those 
that  would  occur  without  the  project. 
EPA  would  be  most  interested  in 
proposals  that  involve  an  exceptionally 
high  quality  EMS  that  appears  likely  to 
provide  substantial  environmental 
improvements. 

Idea/approach  to  be  tested:  The 
purpose  of  this  initiative  would  be  to 
test  the  use  of  comprehensive  EMSs, 
including  those  based  on  the  ISO  14001 
International  EMS  Standard  that  can 
also  meet  the  criteria  for  Project  XL, 
such  as  superior  environmental  results 
and  stakeholder  involvement. 
Organizations  or  communities 
interested  in  these  projects  would  be 
asked  to  collect  information  and  report 
on  implementation  of  the  EMS  in  a 
number  of  key  areas,  like  environmental 
performance  for  both  regulated  and 
imregulated  activities,  compliance, 
pollution  prevention,  EMS  costs  and 
beneHts,  and,  where  feasible,  changes  in 
environmental  conditions.  The  value  of 
third-party  certification  of  EMSs  tmd 
how  certification  relates  to 
environmental  performance  may  be 
another  area  to  test. 

Regulatory  or  other  flexibility  needed: 
An  EMS  must  achieve  compliance,  but 
since  XL  projects  are  designed  to  test 
new  approaches,  EPA  would  consider 
streamlining  or  otherwise  modifying 
existing  regulatory  requirements  to 
achieve  the  superior  environmental 
performance  objectives  established 
through  £in  EMS.  Any  proposals  for 
regulatory  relief  should  be  linked  to 
exploring  ways  in  which  an  EMS  may 
create  opportunities  for  transferable 
improvements  in  the  regulatory  system 
(e.g.  by  simpliiying  reporting  or 
procedural  requirements). 

Possible  superior  environmental 
performance:  A  project  might,  for 
example,  provide  superior 
environmental  results  by  committing  to 
a  reduction  in  emissions  that  was 
expected  to  result  bom  implementation 
of  the  EMS. 

4.  Hazardous  Waste:  Reduction  of 
Persistent,  Bioacciunulative,  and  Toxic 
(PBT)  Chemicals  in  Hazardous  Waste 

Background:  The  Agency  is 
committed  to  working  with  the  States 
and  regulated  community  to  reduce  by 


the  year  2005  50%  of  the  most 
persistent,  bioaccumulative,  and  toxic 
chemicals  contained  in  industrial 
hazardous  waste.  Many  of  the 
approximately  25,000  companies 
regulated  as  large  quantity  generators 
under  the  RCRA  hazardous  waste  laws 
have  demonstrated  that  reduction  of 
hazardous  chemicals  at  the  source  of 
production,  using  pollution  prevention 
and  recycling  technology,  is  in  the  long 
nm  more  cost-effective  ihan  end-of-the- 
pipe  waste  treatment  and  disposal 
methods,  and  that  f>ollution  prevention 
rather  than  treatment  and  disposal 
provides  more  enhanced  protection  of 
human  health  and  the  environment  and 
relief  from  liability  than  traditional  end- 
of-pipe  methods.  EPA's  Waste 
Minimization  National  Plan  lays  out  a 
strategy  for  a  voluntary  program  that 
carries  these  efforts  to  the  50% 
reduction  goal  by  the  year  2005. 

Idea/approach  that  could  be  tested: 
EPA  invites  companies  to  explore 
experiments  in  regulatory  reinvention 
that  promote  pollution  prevention 
technologies  over  waste  treatment  and 
disposal  technologies.  For  example,  a 
company  may  v«nsh  to  pursue  process 
redesign,  equipment  modifications,  or 
materials  substitutions  that  would 
reduce  PBT  levels  in  hazardous  waste  to 
an  extent  that  would  render  wastes  non- 
hazardous,  reduce  the  level  of  treatment 
needed,  and/ or  reduce  the  amount  of 
treatment  capacity  needed — however, 
compliance  requirements  for  other 
regulations  (e.g.  permit  modification 
schedules,  effective  dates  for  Land 
Disposal  Restrictions  standards,  trial 
bums  for  combustion  units)  may 
impede  or  preclude  achieving  this 
objective. 

Possible  superior  environmental 
performance:  Earlier  and  more  cost- 
effective  methods  for  achieving 
compliance  and  reducing  risks  posed  by 
hazardous  waste. 

Regulatory  or  other  flexibility  needed: 
We  would  be  willing  to  consider 
changes  to  existing  policies,  procedures, 
and  other  requirements  to  make  this 
possible. 

Possible  candidate  applicants:  "Good 
citizen"  companies,  preferably  those 
managing  or  influencing  numerous 
sites,  who  have  provided  leadership  in 
cooperating  with  other  companies  and 
facilitating  issue  resolution  on  their 
own. 

5.  Permitting 

Background:  EPA  believes  that 
innovative  technologies  and  alternative 
strategies  are  stepping  stones  to  cleaner, 
cheaper,  smarter  environmental 
management.  Elements  of  some  permit 
programs  may,  however,  impede  use  of 


irmovative  technologies  of  alternative 
pollution  prevention  strategies.  Efforts 
to  streamline  permitting  may  be  adding 
further  complications  by  favoring 
"routine"  permit  actions  that  may  be 
faster  and  easier  to  process  over  permit 
actions  that  involve  innovative 
technologies  or  alternative  strategies. 
The  Agency  is  looking  for  approaches 
that  create  and  maintain  enough 
flexibihty  within  the  permitting  process 
to  support  continued  innovation.  EPA 
has  already  tested  some  approaches  to 
permit  flexibility  for  innovative 
technologies,  and  some  permit  programs 
(e.g.  the  prevention  of  significant 
deterioration  program  for  air  pollutants, 
40  CFR  52.21  (v))  akeady  have  approval 
processes  for  alternative  technologies. 
The  Agency  is  interested  in  testing 
additional  techniques. 

Idea/approach  to  be  tested:  EPA  is 
interested  in  developing  a  menu  of 
potential  permit  conditions  that  could 
encourage  irmovation  and  accommodate 
the  possibility  that  an  innovative  or 
alternative  strategy  may  not  perform  as 
expected.  Adequate  safeguards  would 
be  built  in  to  fully  protect  human  health 
and  the  environment,  and  stakeholders 
would  have  a  role  in  the  decision 
making. 

Possible  superior  environmental 
performance:  Development  of  more 
effective  environmental  technologies 
and  strategies. 

Regulatory  or  other  flexibility  needed: 
EPA  would  be  willing  to  consider 
options,  such  as  compliance  schedules 
providing  enough  time  to  get  new 
technologies  up  and  running,  offset  by 
interim  emissions  reductions  or 
decreased  emissions  over  the  long  term; 
a  reasonable  time  frame  for  reinstalling 
traditional  controls  if  a  new  technology 
fails  to  perform;  provisions  for 
reopening  the  permit;  or  alternative 
strategies  for  sharing  legal  and  financial 
risks.  In  return  for  a  superior 
environmental  outcome,  EPA  would 
also  be  vtrilling  to  consider  providing 
flexibihty  in  areas  such  as  consolidating 
or  streamhning  certain  administrative 
requirements,  expediting  the  permitting 
process,  pre-approving  certain  process 
changes  in  lieu  of  permit  modifications, 
or  experimenting  with  alternative 
monitoring  strategies. 

Possible  candidate  applicants:  Public 
and  private  sector  permitted  entities. 

6.  Superfund  Cleanup:  Innovative 
Contracting  Approaches 

Background:  The  FY  1998  House 
Appropriations  Committee  Report 
expressed  interest  in  using  fixed-price, 
"at-risk  contracting"  for  the  cleanup  of 
an  "orphan"  Superfund  site.  ("Orphan 
sites"  are  sites  where  there  are  no  viable 
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responsible  parties  able  to  do  necessary 
cleanup.  EPA  uses  money  from  the 
Superfund  Trust  Fund  to  clean  up  these 
sites.)  The  appropriations  language 
indicated  a  belief  that  this  type  of 
contracting,  once  tested,  holds  potential 
for  speeding  up  site  cleanup  and 
reducing  related  costs. 

Idea/approach  that  could  be  tested:  A 
cleanup  contractor  would  submit  to 
EPA  a  complete  cost  package  based  on 
completion  of  the  Record  of  Decision, 
which  identifies  the  cleanup  remedy 
selected  for  a  specific  site.  The 
contractor  would  guarantee  a  fixed  price 
for  implementing  the  remedy  selected 
by  EPA  and  woiUd  absorb  any  cost 
overruns. 

To  the  extent  permitted  by  law,  EPA 
would  select  the  cleanup  contractor  at  a 
pilot  site  based  on  the  best  combination 
of  reasonable  cleanup  costs  and 
economic  reuse  of  the  site. 

Possible  superior  environniental 
performance:  Linking  site  cleanup  and 
site  economic  reuse  assures  that  cleanup 
decisions  provide  maximum  protection 
of  workers  during  cleanup  and 
construction  of  the  intended  reuse  of  the 
site,  and  for  the  public  Living  in 
proximity  to  the  site  and  frequenting  the 
site  after  development.  Cleanup 
decisions  are  made  up-front,  with  input 
from  the  developer,  the  community, 
local  government.  State  government,  as 
well  as  the  Federal  government. 
Controlling  costs  at  individual  sites  will 
allow  EPA  to  eliminate  risks  at  more 
sites  more  quickly. 

Regulatory  or  other  flexibility  needed: 
EPA  would  be  willing  to  consider 
addressing  potential  Superfund  liability 
concerns  regarding  waste  existing  at  the 
site;  participating  in  cleanup  costs 
necessary  for  reuse  which  are  not 
inconsistent  with  the  cleanup  specified 
in  the  Record  of  Decision,  and 
modifying  existing  procurement 
procedures  consistent  with  such  a  test 
of  an  alternate  procurement  process. 

Anticipated  future  change  in  EPA's 
approach  to  environmental  protection: 
The  Congress,  in  the  FY  1998  House 
Appropriations  Committee  Report, 
appears  toencourage  EPA's 
investigation  of  more  fixed-price 
contracts  in  an  effort  to  better  contain 
cleanup  costs,  and  the  use  of  "at-risk 
contracting"  where  the  government  does 
not  bear  all  the  risks  associated  with 
hazardous  site  remediation.  Both  these 
efforts  are  intended  to  control  the  cost 
of  Superfund  cleanups  and  add  an 
additional  contracting  mechanism. 

Possible  candidate  applicants: 
Cleanup  contractors,  real  estate 
developers,  or  a  joint«venture  of  several 
companies  would  be  likely  candidates 
for  this  project.  Eligible  sites  include 


those  on  the  National  Priority  List 
which  lack  viable  responsible  parties  to 
implement  the  necessary  cleanup. 

7.  Superfund  Cleanup:  Partnering  With 
Industry  To  Enhance  Completion  of 
Cleanup  at  Hazardous  Waste  Sites 

Background:  With  sufficient  funding 
from  Congress,  the  President  has 
committed  to  enhance  protection  of 
himian  health  and  the  environment  by 
completing  cleanup  construction  at  a 
greatly  accelerated  rate.  More  than  two- 
thirds  of  Superfund  sites  are  being 
cleaned  up  by  potentially  responsible 
parties  (PRPs).  The  program  is  faster, 
fairer,  and  more  efficient  due  in  part  to 
the  administrative  reforms  instituted  by 
the  Agency.  EPA  must  continue  to  find 
better  ways  to  identify  and  resolve 
scientific  and  technical  problems,  legal 
and  policy  issues,  or  other  potential 
impediments  that  may  delay  the 
completion  of  construction  at  National 
Priority  List  sites  in  order  to  expedite 
cleanups  that  protect  human  health  and 
the  environment. 

Idea/approach  that  could  be  tested: 
Taking  care  not  to  interfere  with 
ongoing  enforcement,  EPA  would 
partner  with  companies  and  affected 
states  to  develop  new  mechanisms  for 
early  resolution  of  potential  problems. 
EPA  would  also  like  to  find  ways  to 
promote  waste  minimization  strategies 
and  iimovative  cleanup  technologies, 
examine  "batching  of  remedies"  for 
certain  technplogies  to  enable  larger- 
scale  (and  lower-priced)  approaches  to 
cleanup,  and  collaborate  on  research 
related  to  hazardous  waste  cleanup 
methodologies  to  facilitate  cleanup. 

Possible  superior  environmental 
performance:  Earlier  elimination  of 
threats  to  human  health  and  the 
environment  related  to  risks  posed  by 
hazardous  waste  sites;  "smarter  cleanup 
solutions"  which  make  treatment  cost- 
effective  by  optimizing  remedy  costs 
over  multiple  sites,  increasing  the 
voliune  of  waste  to  be  treated,  or 
blending  waste  from  multiple  sites  to 
make  treatment  operations  more 
efficient;  and  greater  use  of  iimovative 
and  more  effective  cleanup 
technologies. 

Regulatory  or  other  flexibility  needed: 
EPA  would  be  willing  to  consider 
changes  to  existing  policies,  procedures, 
and  other  requirements  to  make  this 
possible,  being  mindful  of  limitations 
posed  by  existing  settlements  or  orders 
for  the  performance  of  work. 

Anticipated  future  change  in  EPA's 
approach  to  environmental  protection: 
More  collaborative  and  efficient 
partnership  with  PRPs  in  getting 
Superfund  sites  cleaned  up  in  a  timely 
maimer.  This  may  have  broader 


application  to  other  enviroiunental 
cleanup  programs. 

Possible  candidate  applicants:  "Good 
citizen"  companies,  preferably  those 
managing  or  influencing  numerous  iites 
who  have  provided  leadership  in 
cooperating  with  other  companies  and 
facilitating  issue  resolution  that  have 
resulted  in  expeditious  site  cleanup. 

8.  Superfund  Cleanup:  Sustainable 
Reuse-"Recycling"  of  Superfund  Sites 

Background:  EPA  has  made 
substantial  progress  in  speeding  cleanup 
at  Superfund  sites,  but  until  cleaned-up 
sites  are  put  back  into  productive  use. 
the  nation  will  fail  to  reap  the  full 
benefits  of  the  Superfund  program. 
Brownfields  programs  have  successfully 
leveraged  resources  from  a  wide  range 
of  stakeholders  to  clean  up  properties  to 
facilitate  their  redevelopment,  but  these 
programs  have  been  limited  to  sites  that 
are  not  on  the  Superfund  National 
Priority  List. 

Idea/approach  that  could  be  tested: 
EPA  would  consider  offering  procedural 
flexibility  and  addressing  potential 
Superfund  liability  to  facilitate 
redevelopment  of  cleaned-up  Superfund 
National  Priority  List  sites.  EPA  would 
also  be  willing  to  offer  technical 
expertise  to  support  local  efforts,  advice 
in  involving  the  community,  use  of 
helpful  information  resources,  and 
coordination  of  access  to  other  agencies 
and  resources. 

Possible  superior  environmental 
perfamance:  Converting  cleaned-up, 
but  otherwise  underused  properties  into 
valuable  community  assets.  In  addition, 
incorporating  redevelopment 
considerations  into  the  cleanup  process 
can  (1)  lead  to  faster  cleanups  with 
consequent  faster  environmental 
protection  as  parties  take  voluntary 
actions  to  achieve  the  desired 
redevelopment  use;  (2)  ensure  binding 
agreements  are  in  place  to  monitor 
institutional  controls  that  are  necessary 
at  sites  with  waste  left  on-site,  and  (3) 
in  many  cases,  result  in  environmental 
enhancements  that  are  associated  with 
the  reuse  (e.g.,  cleanup  of  nearby  creeks 
to  support  fishing  and  recreation). 

Regulatory  or  other  flexibility  needed: 
EPA  would  be  willing  to  consider 
changes  to  its  existing  policies, 
procedures,  and  guidance  in  order  to 
minimize  or  eliminate,  where 
appropriate,  barriers  to  the 
redevelopment  of  cleaned-up  Superfund 
National  Priority  List  sites  posed  by  the 
potential  applicability  of  the  Federal 
Superfund  statute  and  regulations.  EPA 
may  also  consider  expediting  the  release 
of  parts  of  sites  frtun  the  Superfund 
process  if  they  would  be  returned  to 
productive  use  through  redevelopment. 
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Cleanups  consistent  with  the  National 
Contingency  Plan  would  still  be 
required. 

Anticipated  future  change  in  EPA's 
approach  to  environmental  protection: 
Removal  or  minimization  of  barriers  to 
returning  cleaned-up  Superfund  sites  to 
productive  use.  This  may  have  broader 
application  to  other  environmental 
cleanup  programs. 

Possible  candidate  applicants: 
Companies  with  expertise  in 
redeveloping  properties,  communities 
interested  in  regional  redevelopment 
opportunities  or  in  combining  multiple 
sites  for  economic  and  environmental 
master  plans,  and  Community 
Development  Corporations. 

9.  Sustainability  of  Natural  Ecosystems 

Sustainability  is  a  concept  that 
describes  the  balance  between 
conservation  of  natural  resources  and 
economic  development.  The  following 
is  a  possible  project  scenario  for  testing 
an  approach  that  includes  sustainabiUty 
as  a  key  feature. 

Background:  In  an  effort  to  address 
threats  to  ecosystem  viability  arising 
from  sedimentation  and  non-point 
source  runoff  caused  by  local  farming  in 
river  watersheds,  EPA  is  interested  in 
testing  the  idea  of  stakeholders 
developing  and  implementing  resource 
plans  for  watersheds. 

Idea/approach  that  could  be  tested: 
Restoration^pproaches  through 
community  planning  and  local 
involvement.  A  planning  conmiittee  of 
local  farmers,  landowners,  and 
environmentalists  could  be  formed. 
That  committee  would  develop  a 
resource  plan  that  identifies  a  vision  for 
the  restoration  and  protection  of  the 
area  that  includes  the  type  of  future 
conditions  they  want  to  obtain  and 
target  for  restoration.  They  also  could 
identify  issues  of  concern  including 
ecological  diversity,  erosion,  open 
dumping,  and  ground  and  surface  water 
quality,  and  seek  to  address  these  issues 
in  a  manner  compatible  with  a  healthy 
economy  and  high  quahty  of  life.  Issues 
of  concern  could  be  identified  through 
committee  discussions,  watershed 
assessment  Held  trips,  and  public 
meetings.  Representatives  from 
conservation  organizations  and  local 
universities  could  also  support  the 
committee.  Ultimately,  this  effort  could 
provide  a  model  for  partnerships 
between  EPA  and  local  communities  to 
solve  long-term  ecosystem  problems. 

Technology  that  could  be  tested: 
Community  visioning  and  long-term 
planning  for  preservation  of  local 
natural  resources  and  a  sustainable 
economy  that  integrates  economic, 
social,  and  environmental  goals. 


Planning  that  involves  a  diverse  cross- 
section  of  the  community.  Qtizen 
monitoring  of  water  quality  and  tracking 
of  results. 

Possible  superior  environmental 
performance:  Preservation  of  an 
ecosystem  important  to  the  local 
community  both  for  quality  of  life  and 
economic  reasons. 

Regulatory  or  other  flexibility  needed: 
The  community  may  desire  flexibility  in 
an  area  being  addressed  by  the  project 
or  in  another  area  where  federal  or  state 
regulations,  policies,  guidance  or 
Agency  standard  operating  procedure 
present  obstacles  to  achieving  better 
environmental  results. 

Possible  candidate  applicants: 
Communities — local  governments, 
community  organizations,  regional 
planning  associations,  and  any  other 
interested  public  or  private  entity. 
Projects  addressing  this  theme  could 
also  be  implemented  through  regional  or 
ecosystem-scale  initiatives  like  some  of 
the  National  Estuary  Projects  that  have 
resulted  in  comprehensive  conservation 
and  management  plans,  and  other 
efforts  such  as  the  work  in  EPA's 
Atlanta  Office  (Region  IV)  vdth  the 
Southern  Appalachia  Project  that  could 
result  in  recommendations  that  could  be 
implemented  through  XL. 

10.  Water:  Enviroiunental  Performance 
Measures  for  Waste  Water  Pretreatment 
Programs 

Background:  The  Pretreatment 
Program  is  a  cooperative  effort  of 
federal,  state,  and  local  regulatory 
environmental  agencies  established  to 
protect  water  quality.  Generally,  the 
Program  is  implemented  by  Publicly- 
Owned  Treatment  Works  with  the 
objective  of  reducing  the  amount  of 
pollutants  discharged  by  industry  and 
other  non-domestic  wastewater  sources 
into  municipal  sewer  systems,  and 
thereby,  reducing  the  amount  of 
pollutants  released  into  the 
environment  bom  wastewater  treatment 
plants. 

Idea  or  approach  that  could  be  tested: 
EPA  is  interested  in  exploring 
alternative  environmental  performance- 
based  pretreatment  programs  on  a  pilot 
basis.  The  intent  of  this  effort  is  to 
investigate  ways  of  increasing  the 
effectiveness  of  the  pretreatment 
program  and  thus  obtain  greater 
envirorunental  benefit.  Please  refer  to  a 
separate  segment  of  this  Federal 
Register  Notice,  in  which  the  Agency 
announces  and  describes  its  interest  in 
exploring  alternatives  in  this  area  in 
much  greater  detail.  It  is  also  available 
from  Patrick  Bradley,  telephone  number 
202-260-6963. 
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Regulatory  or  other  flexibility  needed: 
EPA  would  be  willing  to  provide 
POTWs  regulatory  relief  from  certain 
programmatic  requirements  (e.g., 
specific  monitoring  frequencies,  specific 
control  mechanism  issuance 
requirements,  etc.),  so  that  they  could 
implement  alternative  programs  that 
would  increase  the  environmental 
benefits.  EPA  is  willing  to  consider 
various  concepts  of  what  an  adequate 
environmental  performance-based 
program  might  be,  what  POTWs  would 
qualify  for  administering  such  a 
program,  and  what  existing 
pretreatment  program  requirements 
would  not  be  applicable  to  approved 
pilot  programs. 

Developing  New  Tools  and 
Technologies 

The  themes  Usted  below  suggest  ways 
that  could  help  EPA  improve  current 
monitoring,  measurement,  and 
assessment  tools  and  technologies. 

1 .  Air:  Continuous  Monitoring  Units 
for  Radionuclides 

Background:  DOE  is  plaiming  to  use 
mixed  waste  incinerators  to  process 
high  BTU  content  waste.  Process 
pollution  control  equipment,  when 
operating  properly,  captures  most  of  the 
radionuclides.  To  determine  if  there  are 
any  releases,  a  filter  is  examined  and 
tested  on  a  daily  or  weekly  basis  to 
gather  data.  Many  gases  (CO,  NOx,  SOx) 
are  monitored  real  or  near  real  time,  but 
radionuclides  are  monitored 
periodically.  Thus,  incinerators  may 
potentially  expose  individuals  to 
radionuclides  during  the  time  elapsed 
between  periodic  testing  and  actions 
taken  to  shut  down  the  incinerator. 

Idea/approach  that  could  be  tested: 
Continuous  monitoring  units  for 
radionuclides.  On  time  reporting  of  this 
information  to  the  public  could  be 
another  dimension  of  this  project. 

Technology  that  could  bis  tested:  A 
real  or  near  real  time  monitor  for 
radionuclides. 

Possible  superior  environmental 
performance:  A  rugged  and  reliable  unit 
which  provides  continuous  real  time 
monitoring  data  would  allow  almost 
simultaneous  shut  down  of  the 
incinerator  if  radionuclides  are  emitted. 
Thus,  potential  exposure  to 
radionuclides  should  be  reduced. 

Regulatory  or  other  flexibility  needed: 
RadionucUde  emissions  from  DOE 
facilities  are  regulated  under  40  CFR 
part  61,  subpart  H  (radionucUdes 
NESHAPs).  Subpart  H  allows  use  of 
environmental  measurements  to 
demonstrate  compliance  under  certain 
conditions  and  with  prior  EPA 
approval.  The  project  would  require 
EPA  flexibility  in  granting  pricv 
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approval  to  test  the  units  and  possibly 
relaxing  the  criteria  for  approval. 

12.  Air:  Leak  Detection  Technology 

Background:  The  chemical  and 
f)etroleum  refinery  industries  have  to 
deal  with  a  large  number  of  potential 
emission  points  and  a  personnel- 
intensive  approach  to  monitoring  them 
under  the  Leak  Detection  and  Repair 
provisions  of  current  air  rules  (G\AA 
section  111  and  112).  The  number  of 
components  requiring  emissions 
monitoring  at  refineries  can  range  from 
60.000  at  small  facilities  to  500.000  at 
large  facilities.  While  these  provisions 
were  developed  via  regulatory 
negotiation  with  industry  and 
environmentalists,  there  may  be 
alternative  approaches  to  reduce 
emissions  from  these  sources  that  are 
less  burdensome  and  potentially  more 
productive. 

Idea/approach  that  could  be  tested: 
The  Consolidated  Air  Rule  and  the 
Petroleum  Refinery  subcommittee  of 
EPA's  Common  Sense  Initiative  are  both 
exploring  the  question  of  whether 
industry  can  demonstrate  that  certain 
valves,  pumps  or  seals  do  not  leak  as 
much  as  others  and  thereby  reduce  the 
frequency  that  they  must  be  monitored. 
However,  there  will  always  be  some 
amount  of  monitoring  required. 

Independent  studies  conducted  by  the 
Petroleum  Refining  Common  Sense 
Initiative  (CSI)  Subcommittee  and  the 
American  Petroleum  Institute  (API) 
suggest  that  the  incidence  of  leaks  in  the 
population  of  refinery  equipment  is 
"essentially  random  in  well-controlled 
plants"  and  that  chronic  leakers  of 
regulatory  significance  (>10,000  ppm) 
are  difficult,  if  not  impossible  to 
identify. 

This  XL  project  would  explore 
whether  there  are  other  monitoring 
technologies  that  may  be  equally  or 
more  effective  at  identifying  leaks  than 
EPA's  rules  require,  but  that  may  be 
cheaper  and  easier  to  use  for  industry. 
Another  aspect  of  this  project  may  be  to 
verify  the  CSI  and  API  studies  by 
exploring  how  much  a  component  may 
leak  and  use  that  information  to  target 
the  big  leakers. 

Technology  that  could  be  tested: 
There  are  new  advances  in  leak 
detectiou  that  could  be  explored  for 
industry  use.  One  leak  detection 
technology  currently  under 
development  is  a  periodically-poled 
lithium  niobate  (PPLN)  laser  imaging 
system  which,  if  proven  effective,  could 
be  used  to  identify  Volatile  Organic 
Compound  emissions  from  groups  of 
components.  Based  on  information 
provided  by  the  Petrolexim  CSI 
Subcommittee,  the  CSI  Council  has 


recommended  that  the  Agency  prepare 
to  engage  in  a  process  to  test,  verify,  and 
approve  this  new  leak  detection 
technology  that  might  be  proposed  as  an 
alternative  to  current  monitoring 
requirements.  Subcommittee  members 
informed  the  Council  that  the  U.S. 
Department  of  Energy  has  pledged 
financial  support  for  the  development  of 
a  PPLN  laser  imaging  system  prototype. 
Industry,  through  API,  has  pledged  in- 
kind  services  in  terms  of  faciUties  and 
personnel  to  field  test  the  technology. 
The  CSI  Subcommittee  plans  to  fund  an 
evaluation  of  the  pilot  test. 

Possible  superior  environmental 
performance:  If  leaking  components  can 
be  more  effectively  identified,  overall 
emissions  to  the  environment  can  be 
reduced.  At  the  same  time,  EPA  could 
potentially  reduce  burden  and  cost  to 

industry. 

Regulatory  or  other  flexibility  needed: 
EPA  would  need  to  allow  participating 
plants  the  flexibihty  to  use  monitoring 
approaches  other  than  the  prescribed 
rule  approach. 

Possible  candidate  applicants:  Any  of 
the  Consolidated  Air  Rule  participants 
in  the  chemical  industry,  American 
Petroleum  Institute,  or  the  National 
Petroleum  Refiners  Association  may  be 
interested. 

13.  Air  Maximum  Achievable  Control 
Technology  (MACT)  for  the  Coke  Oven 
Push  and  Quench  Process 

Background:  The  coke  oven  push  and 
quench  process  is  a  listed  source 
category  to  be  regulated  under  Title  III. 
EPA  is  required  to  promulgate  a  final 
Maximum  Achievable  Control 
Technology  (MACT)  standard  by 
November  2000.  The  push  and  quench 
operations  deal  with  the  removal  and 
cooling  of  coke  from  coke  ovens.  Once 
the  coal  to  coke  conversion  is  complete 
inside  of  the  coking  ovens,  the  hot  coke 
is  pushed  by  a  ram  from  the  oven  into 
a  quenching  car.  The  quenching  car  of 
hot  coke  is  moved  by  rail  to  the  quench 
tower,  where  several  thousand  gallons 
of  water  are  used  to  cool  the  coke.  The 
push  and  quench  process  at  coke  oven 
facihties  is  a  very  large  source  of 
fugitive  dust  (PMio,  PM2.3)  organic 
Hazardous  Air  Pollutants  (HAPs)  and 
waste  water.  Conventional  control 
technologies  (i.e.,  localized  hooding  emd 
control)  are  only  marginally  successful 
due  to  technical  and  economical 
limitations.  As  such,  the  MACT  for  this 
significant  source  category,  if  based  on 
conventional  technologies,  will  result  in 
minimal  benefits. 

Technology  that  could  be  tested:  The 
Kress  Indirect  Dry  Cooling  (KIDC) 
System  replaces  the  quenching  car  with 
a  box  that  is  shghtly  wider  and  deeper 


than  the  coke  charge.  A  carrier  positions 
the  box  flush  against  the  coke  oven 
where  the  box  can  receive  the  push. 
After  the  push  is  complete  and  the 
pusher  ram  is  withdrawn,  the  KIDC 
box's  guillotine  door  closes.  Fugitive 
dust  is  nearly  eliminated  from  the  push 
operation.  VOCs  which  continue  to 
o^ass  from  the  coke  are  controlled  by 
a  flare  at  the  rear  of  the  box  Following 
the  push,  the  carrier  moves  the  box  to 
the  quench  station,  and  onto  a  cooling 
rack.  Cooling  water  runs  over  the  box  to 
cool  the  coke  indirectly.  In  addition  to 
the  environmental  benefits,  the  KIDC 
system  is  intended  to  improve  coke 
quality  due  to  the  indirect  cooling. 

In  1990,  EPAyORD  began  a 
demonstration  of  KIDC  system  at  the 
Bethlehem  Steel  Coke  Plant  at  Sparrows 
Point,  Maryland.  Unfortunately,  the 
demonstration  was  interrupted  and  not 
completed  for  reasons  uiuelated  to  the 
KIDC  system.  However,  preliminary 
data  received  from  the  demonstration 
were  promising.  Based  on  visible 
emission  observations,  emissions  of 
particulate  frtim  the  pushing  operations 
were  reduced  by  roughly  75%  while 
emissions  during  quenching  were 
virtually  eliminated. 

Possible  superior  environmental 
performance:  The  KIDC  system  has  the 
potential  to  greatly  reduce  the  air  and 
water  pollution  resulting  from  the  coke 
oven  push  and  quetich  pro<!6sses. 

Emissions,  based  on  AP— 42  emission 
factors  and  the  preliminary  data  for 
KIDC,  are  as  follows: 


TSP 

Conventional 

KIDC 

Coke  Pushing 
Quenching  .... 

2.0  fcrton 

1.0  to/ton 

0.5tVton. 
0.0  IVton. 

VOC 

Conventional 

KIDC 

Coke  Pushing 
Quenching  .... 

0.2  tVton 

Unknown 

O.IStofton. 
O.OOKVton. 

Regulatory  or  other  flexibility  needed: 
Substantial  capital  and  time  would  be 
required  to  modify  an  existing  facility 
and  install  the  demonstration 
equipment.  There  are  no  guarantees  that 
the  equipment  will  work  as  planned 
(although  the  design  indicates  that  it 
would  likely  be  superior  to  the 
technology  upon  which  the  MACT 
standard  would  be  based)  or  that  the 
demonstration  would  be  complete  by 
the  MACT  standard  compliance  date. 
For  these  reasons,  the  facility  would 
need  some  guarantee  of  relief  from  the 
MACT  standard  for  a  defined  period  of 
time,  in  order  to  protect  the  faciUty's 
capital  investment  in  the  demonstration 
project. 
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Possible  candidate  applicants:  Other 
integrated  steel  mills. 

14.  Multi-media  Pollution  Prevention: 
Using  the  Pollution  Prevention  (P2) 
Assessment  Framework  to  Assess 
Manufacturing  Processes 

Background:  When  designing  an 
industrial  process  and  producing  new 
chemicals  (in  the  form  of  new  products 
or  waste),  industry  often  does  not  have 
any  guidance  from  EPA  to  help  them 
assess  the  potential  regulatory  burden 
associated  with  products  of  a  new 
process.  The  Pollution  Prevention 
Assessment  Framework  (P2  Assessment 
Framework),  developed  by  EPA, 
packages  a  number  of  hazard,  exposure 
and  risk  assessment  methodologies  that 
EPA  uses  in  evaluating  chemicals  for 
which  there  are  little  or  no  data.  The 
goal  of  the  P2  Assessment  Framework  is 
to  provide  industry  with  methodologies 
that  can  identify  problematic  chemicals 
early  in  the  design  or  manufacturing 
stage,  or  to  assess  the  risk  of  chemical 
options  for  a  specific  purpose.  The  P2 
Assessment  Framework  can  aid  industry 
in  fostering  pollution  prevention  as  well 
as  saving  time  and  money,  as 
demonstrated  by  a  pilot  project  with  the 
Eastman  Kodak  Company.  Kodak 
recently  issued  a  press  release 
describing  the  business  benefits  of  using 
EPA's  P2  Assessment  Framework. 
Kodak's  press  release  indicated  that  the 
P2  Framework  "...  saved  Kodak  tens 
of  thousands  of  dollars  in  development 
costs  .  .  .  with  each  one  tested."  EPA  is 
interested  in  doing  further  testing  of  the 
tool  in  addition  to  the  Kodak  pilot. 

Idea  or  approach  to  be  tested:  The  P2 
Assessment  Framework  can  help 
industry  practice  cost-effective 
pollution  prevention  by  reducing  the 
regulatory  burden  associated  with  the 
production  or  use  of  new  or  existing 
high-risk  chemicals.  A  wide  array  of 
chemicals  can  be  screened  quickly, 
thereby  saving  time  and  money  by 
identifying  potentially  problematic 
chemicals  early  in  the  process,  and 
finding  more  benign  substitutes  for 
them. 

Possible  superior  environmental 
performance:  Prevention  of  the 
production  of  potentially  more 
hazardous  chemicals  (either  as  product 
or  waste)  from  a  production  facility. 

Regulatory  or  other  flexibility  needed: 
We  would  consider  changes  to  existing 
pohcies,  procedures,  or  permitting 
requirements  to  make  this  possible. 

Possible  candidate  applicants:  Any 
company  developing  new  chemical 
substances,  reformulating  existing 
products  or  processes,  or  choosing 
among  competing  chemical  substances 


for  product  development  and 
manufacturing. 

Category  11:  Themes  Suggested  by 
External  Organizations 

To  stimulate  additional  ideas,  EPA  is 
including  some  themes  in  this  Notice 
that  were  suggested  as  good  ideas  for 
Project  XL  pilots  by  representatives  of 
public  and  private  sector  organizations 
during  numerous  meetings  around  the 
country.  These  ideas  are  briefly 
described  below  and,  based  on  Agency 
review,  are  considered  worthy  of  further 
exploration. 

Administrative  Paperwork  Reduction 

Record-keeping  and  reporting-burden 
reductions  could  be  achieved  through 
projects  that  provide  EPA  with  the  same 
information  but  in  formats  and  ways 
that  are  more  useful  to  EPA  and  less 
burdensome  to  the  regulated  entity.  For 
example,  EPA  might  agree  to  drop 
requirements  for  hard  copy  reporting  of 
data  in  exchange  for  electronic 
submission  of  data.  Superior 
envirormiental  performance  could  be 
achieved,  for  example,  by  reinvesting 
cost  savings  in  other  areas  that  produce 
such  results. 

Commimity-Based  Water  Protection 

Municipalities  are  required  to 
implement  multiple  water  protection 
programs,  most  notably  the  operation  of 
publicly-owmed  treatment  works,  the 
storm  water  program  and  pretreatment 
programs,  and  in  some  cases  combined 
sewer  overflow  programs.  In  many 
cases,  these  programs  are  implemented 
independently  with  little  or  no 
coordination  or  communication 
between  them.  In  some  commimities. 
non-point  sources  that  are  not  addressed 
by  these  programs  may  pose  significant 
threats  to  water  quality.  The  suggestion 
is  to  explore  possible  ways  of 
integrating  multiple  water  protection 
programs. 

Concentrated  Animal  Feeding 
Operations 

Nationally  there  are  approximately 
7,000  concentrated  animal  feeding 
operations  (CAFOs).  Under  the  Clean 
Water  Act,  CAFOs  are  "point  sources" 
and  subject  to  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  requirements.  The  largest 
operations  are  also  subject  to  the 
feedlots  requirements  under  the  Effluent 
Limitation  Guidelines.  The  current 
technology  standard  specifies  "no 
discharge."  The  applicable  NPDES  and 
Effluent  Guideline  regulations  have  not 
kept  pace  with  technology 
improvements  nor  the  changing  nature 
of  the  animal  agriculture  industry. 


Potential  projects  could  test  innovative 
approaches,  such  as  watershed  permits, 
or  iimovative  technologies  for  the 
management  of  animal  manure. 

Hazardous  Waste:  Land  Disposal 
Restrictions  Regulations 

Industry  has  often  suggested  that  if 
they  had  more  time  to  come  into 
compliance  with  new  land  disposal 
restriction  regulations  that  they  would 
be  able  to  make  significant  steps 
towards  waste  minimization,  potentially 
even  eliminating  a  particular  waste 
stream.  Companies  may  be  able  to 
develop  approaches  that  allow  complete 
elimination  of  a  waste  stream, 
specifically  under  the  technology-based 
treatment  standards  that  hazardous 
waste  must  meet  before  being  placed  in 
or  on  the  land. 

Market-Based  Approaches 

Economic  and  market  incentives 
could  be  developed  for  better 
environmental  performance,  including 
exploring  financial  instruments;  the 
insurance  industry;  lenders,  (e.g.  for  the 
redevelopment  of  brownfields);  ways  to 
combine  sources  of  funding  to  help  pay 
for  the  development  and  testing  of  new 
technologies;  and  ways  to  provide 
economic  incentives  for 
environmentally  beneficial  behavior, 
e.g.  credits  for  using  solar  power. 

Multi-facility  and  Multi-media  Projects 

Projects  might  test  strategies  for  large 
companies  that  have  many  site  locations 
or  manufacturing  and  supplier  chains; 
or  strategies  for  related  industries  in 
different  geographic  locations,  such  as 
hazardous  waste  disposal  and  treatment 
companies;  or  auto  companies,  body 
shops,  and  paint  shops.  An  example 
might  be:  Establishing  a  network  of 
preconstruction  air  monitoring  for  a 
group  of  facilities  giving  relief  from 
individual  monitoring  requirements. 
Even  though  these  types  of  projects  are 
very  broad  and  may  pose  considerable 
management  and  implementation 
challenges,  EPA  is  eager  to  entertain 
ideas  along  these  lines  as  opportimities 
for  truly  iimovative  environmental 
protection  approaches. 

Multi-media  Pollution  Prevention: 
Using  "Green  Chemistry"  To  Make 
Manufacturing  Processes  "Greener' 

The  Green  Chemistry  program  is 
designed  to  foster  chemical  methods 
that  reduce  or  eliminate  the  use  or 
generation  of  toxic  substances  during 
the  design,  manufacturing,  and  use  of 
chemical  products  and  processes.  A  part 
of  the  Green  Chemistry  program 
promotes  partnership  with  industry  in 
developing  green  chemistry 
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technologies.  A  possible  XL  project  may 
involve  the  use  of  green  chemistry  that 
would  make  a  production  process 
cleaner,  and  reduce  the  regulatory 
burden  that  would  be  required  of  the 
production  facility. 

Other  Ideas  Suggested  by  External 
Organizations  that  the  Agency 
Considers  Worthy  of  Further 
Exploration: 

These  ideas  were  proposed  merely  as 
topics  that  would  need  to  be  fleshed 
out.  (in  alphabetic  order) 

•  Alternatives  for  reducing  persistent 
toxins  in  the  Great  Lakes 

•  Conservation  and  sustainable  use  of 
biodiversity  and  ecosystem  services 
(for  example,  pollination,  natural  p)est 
control,  natural  water  flow 
management,  and  natural  filtering  and 
breakdown  processes  of  pollutants) 

•  Energy  conservation 

•  Environmental  consequences  of  urban 
sprawl 

•  Global  weuming/climate  change 

•  Green  spaces 

•  Habitat  preservation 

•  Improved  management  of  timberland 

•  Watershed  management 

(D)  Key  Elements  of  Good  XL  Proposals 

A  successful  project  sponsor  must 
have  a  solid  record  of  compliance  and 
demonstrate  that  the  proposed  XL 
project  meets  the  eight  XL  criteria,  as 
discussed  in  previous  Federal  Register 
documents  and  sununarized  in  the 
"Supplementary  Information"  section  in 
the  beginning  of  this  document.  The 
review  process  will  be  easier  and  EPA, 
States,  and  other  stakeholders  will  be 
more  receptive  to  proposals  if  they: 

V  Clearly  lay  out  wnat  is  innovative 
about  the  approach  to  be  tested  and  the 
potential  benefits  of  applying  the 
approach  to  other  facilities,  sectors,  or 
communities,  i.e.  its  transferability; 

V  Clearly  identify  the  area(s)  of 
flexibility  needed  in  EPA  regulations, 
policies,  and/or  procedures; 

V  Be  as  clear  as  possible  about  the 
benefits  the  project  sponsor  will  derive 
from  implementing  the  project,  such  as 
environmental  improvements  at  the 
facility  and  in  the  community,  worker 
health  protection  improvements,  time- 
to-market  savings  and/  or  paperwork 
reductions.  EPA  is  also  very  interested 
in  measurements  of  resources  and  cost 
savings. 

V  Avoid  being  focused  primarily  on 
the  requirement  the  project  sponsor 
wants  to  avoid,  but  focus  instead  on  the 
new  approach  to  be  tested; 

V  Have  early  stakeholder  support  and 
a  well-developed  plan  for  facilitated 
stakeholder  involvement; 

V  Plan  your  idea  in  pre-proposal 
discussions  before  the  actual  proposal  is 


formally  submitted;  pre-proposal 
discussions  with  EPA,  States  and  other 
stakeholders  go  a  long  way  toward 
reducing  "transaction  costs"  (i.e.  time 
and  resources)  in  the  selection  and 
negotiation  of  projects; 

V  Lay  out  a  plan  for  how 
environmental  baselines  will  be 
measured  and  superior  environmental 
performance  achieved.  For  more 
information  on  basehnes,  please  refer  to 
the  Federal  Register  document  (62  FR 
19872)  issued  on  April  23.  1997. 

V  Propose  a  workable  schedule  for 
the  development  of  a  final  project 
agreement  and  a  plan  for  how  the 
project  will  be  managed. 

EPA  encourages  potential  project 
sponsors  to  talk  early  to  EPA  before 
submitting  a  formal  proposal.  This 
allows  the  Agency  to  help  develop  the 
proposal  and  to  explain  the  process.  The 
Agency  recognizes  that  community 
project  sponsors  may  require  special 
assistance  from  EPA  in  developing 
proposals  and  any  resulting  projects. 
This  assistance  could  include  working 
with  community  project  sponsors  to 
help  identify  additional  resources  to 
support  development  and 
implementation  of  XL  projects. 

Proposals,  in  brief,  will  go  through  the 
following  process:  EPA  will  evaluate  all 
proposals  with  input  from  relevant  EPA 
and  State  offices  to  determine  whether 
a  proposal  has  the  potential  of  meeting 
Project  XL's  set  of  criteria  for  facilities 
and/ or  communities,  and  whether  it 
contains  enviroiunental.  regulatory,  and 
policy  concepts  worth  testing  in  Project 
XL.  If  the  Agency  and  the  relevant 
State(s)  determine  that  it  is  appropriate 
to  proceed  with  proposal  development, 
the  project  sponsor  then  leads  a  process 
involving  all  affected  stakeholders  to 
develop  an  agreement  on  the  project. 

Conclusion 

Project  XL  presents  a  unique 
opportunity  for  private  and  public 
sector  facilities,  states,  sectors,  and  local 
communities  to  design  and  test 
alternative  approaches,  while  deriving 
substantial  benefits  for  themselves  and 
the  communities  around  them.  27 
facilities,  sectors,  states,  and 
communities  are  already  implementing 
or  developing  such  innovations.  EPA 
has  integrated  many  "lessons  learned" 
into  its  regulatory  and  policy-setting 
system.  In  addition,  the  Agency  has 
learned  how  to  process  XL  proposals 
with  greater  efficiency  and  efficacy. 
EPA's  goal  of  implementing  50  XL  pilot 
projects  will  provide  the  Agency  with  a 
range  of  iimovations  that  can  create  a 
better  system  of  protecting  our 
environment  and  our  health  in  the  21st 
century. 


Dated:  )une  11. 1998. 
J.  Gbarles  Fox, 

Associate  Administrator,  Office  of 
Reinverttion. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«113-«] 

Pretreatment  Program  Reinvention 
Pilot  Projects  under  Project  XL 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  Solicitation  of  Local 
Pilot  Pretreatment  Program  Proposals 
under  Project  XL. 

summary:  Pubhcly  Owmed  Treatment 
Works  (POTWs)  regulated  under  the 
National  Pretreatment  Program  are 
required  to  identify  industrial  users, 
issue  permits  to  these  users,  monitor 
industrial  user  activities  through  on-site 
sampling  and  inspections,  and  carry  out 
other  administrative  functions  involving 
extensive  recordkeeping  and  reporting. 

Many  POTWs  have  mastered  the 
programmatic  aspects  of  their 
pretreatment  programs,  and  a  number  of 
these  POTWs  feel  that  their  programs 
should  be  measured  against 
environmental  results  rather  than  strict 
adherence  to  procedural  and 
administrative  requirements.  These 
POTWs  have  expressed  an  interest  in 
being  allowed  to  focus  their  resources 
on  activities  that  they  believe  will 
provide  greater  environmental  benefits 
than  are  achieved  by  complying  with 
the  current  reouirements. 

The  Project  XL  program,  which  is 
discussed  in  greater  detail  in  another 
docimient  in  today's  Federal  Register, 
was  implemented  to  provide  the 
flexibiUty  to  conduct  innovative  pilot 
projects  to  develop  and  test  "cleaner, 
cheaper  and  smarter"  programmatic 
alternatives  that  could  yield  greater 
environmental  results  than  those 
achieved  under  the  current  regulatory 
system.  EPA  is  interested  in  exploring 
alternative  environmental  performance- 
based  pretreatment  programs  on  a  pilot 
basis  under  the  Project  XL  program. 

Today.  EPA  is  requesting  that  POTWs 
interested  in  pursuing  a  program  based 
on  environmental  performance 
measures  submit  preliminary,  one  to 
two  page  proposals  explaining  what 
they  would  include  in  their  Local  Pilot 
Pretreatment  Programs.  These  short 
proposals  must  include  a  clear 
description  of  the  alternative  program 
the  POTW  plans  to  implement,  the 
environmental  benefits  to  be  gained  by 
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the  program,  the  regulatory 
requirements  that  need  to  be  revised, 
and  how  program  resources  would  be 
modifled.  POTWs  that  are  interested  in 
participating  must  submit  their 
proposals  to  their  State  Pretreatment 
Program  Coordinator,  EPA  Regional 
Pretreatment  Program  Coordinator,  and 
the  Director  of  EPA's  Office  of 
Wastewater  Management.  EPA  will 
review  the  preliminary  proposals  and 
choose  those  that  are  most  Ukely  to 
achieve  measurable  improvements  in 
environmental  performance. 

The  number  of  proposals  selected  will 
be  based  on  available  Approval 
Authority  resources  for  reviewing  and 
modifying  Approved  Pretreatment 
Programs  and  coordinating  pilot 
program  implementation. 
EFFECTIVE  DATES:  POTWs  interested  in 
participating  in  this  Project  XL 
solicitation  have  until  September  21, 
1998  to  submit  a  preliminary  proposal 
for  consideration. 

ADDRESSES:  POTWs  must  submit  formal 
proposals  to  Mr.  Michael  B.  Cook, 
Director,  Office  of  Wastewater 
Management  (MC  4201),  U.  S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC  20460. 
Duphcate  copies  of  your  proposal 
should  be  sent,  concurrently,  to  the 
appropriate  EPA  Regional  Pretreatment 
Coordinator  and  the  State  Pretreatment 
Program  Coordinator  providing 
oversight  of  your  pretreatment  program. 
This  Federal  Register  document  has 
been  placed  on  the  Internet  for  review 
and  downloading  at  the  following 
location:  "www.epa.gov/owm'. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Bradley,  U.S.  Environmental 
Protection  Agency,  Office  of  Wastewater 
Management  (4203),  401  M  Street,  S.W.. 
Washington.  DC  20460,  telephone 
number  (202)  260-6963. 

I.  Introduction 

In  General,  What  is  EPA  Requesting? 

EPA  is  interested  in  exploring 
alternative  environmental  performance- 
based  pretreatment  programs  on  a  pilot 
basis  under  EPA's  Project  XL  program. 
The  intent  of  this  effort  is  to  investigate 
ways  of  increasing  the  effectiveness  of 
the  pretreatment  program  and  thus 
obtaining  greater  environmental  benefit. 

Today,  EPA  is  requesting  that 
interested  POTWs  submit  preliminary 
proposals  for  implementing  Local  Pilot 
Pretreatment  Programs.  EPA  will  choose 
the  proposals  that  are  most  likely  to 
achieve  measurable  improvements  in 
environmental  performance.  The 
number  of  proposals  selected  will  be 
based  on  available  approval  authority 
resources  for  reviewing  and  modifying 


approved  pretreatment  programs  and 
coordinating  pilot  program 
implementation.  EPA  expects  to 
implement  no  more  than  fifteen 
projects. 

The  process  for  reviewing  and 
choosing  acceptable  pilot  program 
candidates  will  include  input  from  the 
POTW's  State  and  EPA  Regional 
Pretreatment  Coordinators,  as  well  as 
opportunity  for  public  participation. 
After  opportxmity  for  public 
participation  at  the  local  level  and 
review  of  a  pilot  by  the  selected  POTW's 
State  and  EPA  Regional  Office,  EPA 
Headquarters  will  revise  40  CFR  part 
403,  if  necessary,  to  allow  the  selected 
Local  Pilot  Pretreatment  Programs  to  be 
tested,  and  then  the  POTW's  NPDES 
permit  will  be  modified  to  authorize  the 
POTW  to  implement  its  pilot  program 
instead  of  its  current  Approved  POTW 
Pretreatment  Program.  States  might  first 
need  to  revise  their  own  regulations  or 
statutes  to  authorize  the  pilot  program. 

What  Are  the  Current  Pretreatment 
Program  Requirements? 

The  minimum  requirements  for  an 
Approved  POTW  Pretreatment  Program 
are  currently  found  in  40  CFR  403.8(f). 
POTWs  with  Approved  Pretreatment 
Programs  must  maintain  adequate  legal 
authority,  identify  industrial  users, 
designate  which  are  Significant 
Industrial  Users  under  40  CFR  403.3(t). 
and  perform  required  monitoring, 
permitting  and  enforcement.  Other 
sections  of  part  403  require  POTWs  with 
Approved  Pretreatment  Programs  to 
sample  and  apply  national  standards  to 
their  industrial  users.  POTWs  are  also 
required  to  develop  local  limits  in 
accordance  with  40  CFR  403.5.  An 
enviroiunental  performance-based  pilot 
program  would  replace  certain 
programmatic  requirements  of  the 
POTW's  Approved  Pretreatment 
Program. 

How  Do  the  Current  Requirements 
Relate  to  Environmental  Objectives? 

As  described  in  40  CFR  403.2,  the 
general  pretreatment  regulations 
promote  three  objectives: 

(a)  To  prevent  the  introduction  of 
pollutants  into  POTWs  which  will 
interfere  with  the  operation  of  POTWs, 
including  interference  with  the  use  or  . 
disposal  of  municipal  sludge; 

(b)  To  prevent  the  introduction  of 
pollutants  into  POTWs  which  will  pass 
through  the  treatment  works  or 
otherwise  be  incompatible  with  such 
works;  and 

(c)  To  improve  opportvuiities  to 
recycle  and  reclaim  mimicipal  and 
industrial  wastewaters  and  sludges. 


These  objectives  require  local 
programs  to  be  designed  so  they  are 
preventative  in  nature,  and  therefore, 
any  pilot  program  must  also  maintain 
this  preventative  approach.  The  specific 
requirements  for  an  Approved  POTW 
Pretreatment  Program  are  intended  to 
achieve  these  objectives.  Individual 
pretreatment  programs,  however,  are  not 
routinely  required  to  report  on  the 
achievement  of  environmental 
measures. 

The  1991  National  Pretreatment 
Program  Report  to  Congress  provides 
extensive  data  related  to  the  sources  and 
amounts  of  pollutants  discharged  to 
POTWs,  the  removal  of  pollutants  by 
secondary  treatment  technology,  and  the 
general  effectiveness  of  the  pretreatment 
program.  The  1991  Report  did,  however, 
point  to  a  serious  lack  of  comprehensive 
environmental  data  with  which  to  fully 
assess  the  effectiveness  of  both  the 
national  and  local  pretreatment 
programs. 

Why  is  EPA  Considering  Allowing 
POTW  Local  Pilot  Pretreatment 
Programs  at  This  Time? 

Some  POTWs  have  mastered  the 
programmatic  aspects  of  the 
pretreatment  program  (identifying 
industrial  users,  permitting,  monitoring, 
etc.)  and  want  to  move  into  more 
environmental  performance-based 
processes.  These  POTWs  have 
expressed  an  interest  in  being  allowed 
to  focus  their  resources  on  activities  that 
they  believe  will  provide  greater 
environmental  benefit  than  is  achieved 
by  complying  with  the  current 
requirements.  Some  POTWs  want  to  be 
able  to  make  decisions  on  allocating 
resources  based  on  the  risk  associated 
with  the  industrial  contributions  they 
receive  or  other  factors.  Others  want  to 
be  able  to  focus  more  resources  on 
ambient  monitoring  in  their  receiving 
waters  and/ or  to  integrate  their 
pretreatment  programs  with  their  storm 
water  monitoring  programs.  In  general, 
these  POTWs  want  the  opportunity  to 
redirect  limited  resources  away  from 
ciUTently  required  activities  that  they  do 
not  believe  are  benefiting  the 
environment  and  toward  activities  that 
can  achieve  measiu^ble  improvements 
in  the  environment. 

The  Project  XL  program  was 
implemented  to  provide  the  flexibility 
to  conduct  iimovative  pilot  projects. 
This  cxirrent  solicitation  represents  an 
attempt  to  spur  innovation  in  the 
pretreatment  program  to  increase 
environmental  benefits  and,  in 
conjimction  with  the  streamlining 
proposal,  to  determine  if  further 
streamlining  of  the  program  is  needed. 
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and  in  what  direction  those  future 
streamlining  efforts  should  be  directed. 

n.  Stakeholder  Comments 

How  Have  Stakeholders  Been  Involved 
in  the  Development  of  This  Idea? 

EPA  has  been  working  with 
stakeholders  to  learn  how  to  direct  the 
pretreatment  program  toward  the 
achievement  of  environmental  goals.  In 
1993,  pursuant  to  a  Cooperative 
Agreement  with  EPA.  the  Association  of 
Metropolitan  Sewage  Agencies  (AMSA) 
assembled  a  16-member  steering 
committee  to  explore  environmental 
measures  of  performance  of 
pretreatment  programs.  The  committee 
consisted  of  federal  and  state  approval 
authorities.  local  and  state  control 
authorities,  industrial  users,  and 
environmental  groups.  This  committee 
helped  shape  the  original  research  and 
reviewed  findings  to  identify 
appropriate  measures  of  performance. 

The  Committee  identified  18 
measures  for  assessing  the  performance 
of  a  pretreatment  program.  Consistent 
with  the  committee's  belief  that  an 
adequate  program  would  need  to  be 
judged  by  environmental  trends, 
compliance  rates,  and  procedural  or 
programmatic  criteria,  the  measures 
were  separated  into  the  following  three 
categories: 

Measures  of  Trends  in  Pollutant 
Loadings  and  Concentrations 

1 .  Trends  in  mass  loadings  of  metal 
and  other  toxic  compounds  and 
nonconventional  pollutants  in  POTW 
effluent;  and  comparisons  to  allowable 
levels  in  NfPDES  permits  where  such 
limits  exist. 

2.  Trends  in  emissions  of  hazardous 
pollutants  to  the  air,  particularly  for 
volatile  pollutants  &om  unit  processes 
and  metals  from  incineration. 

3.  Trends  in  mass  loadings  of  metals 
and  other  toxic  contaminants  in  POTW 
influent,  as  a  total  and  where  possible, 
divided  into  domestic,  commercial, 
industrial,  and  storm  water 
contributions  to  the  total;  and 
comparison  to  allowable  loadings  as 
calculated  during  the  headworks 
analysis,  where  such  an  analysis  is 
available. 

4.  Reductions  in  annual  average 
metals  levels  in  biosohds.  with  an 
indication  of  any  trend  towards  or 
compliance  with  the  most  stringent 
nationwide  biosolids  standards. 

Measures  of  Compliance  With 
Requirements 

5.  Percent  compUance  with  NPDES 
permit  discharge  requirements. 


6.  For  each  POTW.  whether  the 
POTW  is  failing  Whole  Effluent  Toxicity 
(WET)  tests  due  to  industrial  sources. 

7.  Percent  compliance  with  non- 
pathogen  biosolids  quality  limits  for  the 
management  method  cxirrently  used, 
with  sites  divided  into  categories  based 
on  applicable  biosoUds  regulations. 

8.  Percent  compliance  at  each 
Industrial  User  with  categorical  limits. 

9.  Percent  compliance  at  each 
Industrial  User  with  all  permit  limits. 

10.  Percent  of  Industrial  users  in 
compliance  with  reporting 
requirements. 

11.  For  each  control  authority,  the 
nimiber  and  percent  of  Industrial  Users 
in  a  significant  noncompliance  (SNC) 
for  the  ciurent  year  that  were  also  in 
SNC  last  year. 

Procedural  or  Programmatic  Measures 

12.  Whether  an  effective  method  is 
being  used  to  prevent,  detect,  and 
remediate  incidents  of  violations  of  the 
specific  pretreatment  prohibitions 
attributable  to  industrial  or  commercial 
sources  (e.g.,  fire  and  explosion 
hazards). 

13.  Whether  an  effective  procedure  is 
being  used  to  identify  non-domestic 
users  and  to  update  the  fist  of  regulated 
users. 

14.  Number  of  sample  events 
conducted  by  the  control  authority  per 
significant  industrial  user  (SRJ)  per 
year,  and  percent  of  all  sample  events 
that  were  conducted  by  the  control 
authority. 

15.  Number  of  inspections  per  SIU  per 
year. 

16.  Whether  the  control  authority  has 
site-specific,  technically-based  local 
limits,  based  on  the  most  recent 
regulatory  changes  and  latest  NPDES 
permit  requirements;  or  a  technical 
rationale  for  the  lack  of  such  limits. 

17.  Whether  the  POTW  or  control 
authority  has  significant  activities  or 
accomplishments  that  demonstrate 
performance  beyond  traditional  goals 
and  standards. 

18.  Whether  or  not  POTWs  have  an 
effective  public  involvement  program  in 
place. 

EPA  then  funded  a  second  multi- 
stakeholder  peer  review  group 
assembled  by  AMSA  to  evaluate  the 
extent  to  which  POTWs  were  using  or 
collecting  data  to  support  these 
meas\ues.  The  evaluation  consisted  of 
site  visits  to  five  case  study  cities. 
During  the  site  visits,  the  researchers 
collected  data  on  the  ciirrent  status  of 
p>erformance  measxirement  and 
investigated  ways  to  redirect  the 
pretreatment  program  using  a  broader 
array  of  environmental  indicators.  The 
final  report  (Case  Studies  in  the 


Application  of  Performance  for  POTW 
Pretreatment  Programs.  May  1997). 
presented  "preliminary  conclusions 
regarding  the  use  of  environmental 
indicators  within  the  broader  context  of 
streamlining  the  pretreatment  program 
to  meet  objectives  of  the  Clean  Water 
Act  while  better  serving  the  needs  of 
local  communities  and  the  nation  as  a 
whole." 

One  of  the  principal  findings  of  the 
May  1997  report  was  a  recommendation 
for  "Pilot  Programs"  to  investigate 
performance  measures.  The  report 
recommended  pilot  programs  as  a 
means  to  phase-in  and  promote 
reinvention  efforts  at  low  risk. 
Specifically,  the  Report  suggested: 

Under  such  a  strategy,  only  those 
wastewater  utilities  that  could  demonstrate 
readiness  to  manage  locally  directed 
programs  would  be  eligible  for  a  pilot.  Once 
eligible,  the  exact  dimensions  of  each  local 
program  would  be  negotiated  with  the  public 
and  the  appropriate  Approval  Authority. 
Administrative  orders  or  enforcement 
diMTetion  could  be  used  during  the  pilot  to 
allow  local  priorities  to  shape  local  programs 
in  place  of  strict  compliance  with  national 
program  regulations  under  40  CFR  p>art  403. 
Accountability  would  be  sustained  through 
agreed  upwn  measures  of  performance. 

The  August  1996  WEF/AMSA 
Pretreatment  Streamlining  Workshop 
also  recommended  creating  a 
fundamentally  more  innovative  and 
results-oriented  pretreatment  program 
that  focussed  on  environmental 
endpoints.  The  Workshop's  final  report 
recommends  a  national  pretreatment 
program  consisting  of  three  different 
tiere  or  options  for  local  programs.  One 
option  would  be  a  performance 
approach  that  would  provide  POTWs 
with  flexibility  in  administering  various 
aspects  of  their  pretreatment  programs 
in  exchange  for  evaluating  the 
accompUshments  of  the  programs  based 
on  a  series  of  designated  performance- 
based  measures  that  had  been  agreed 
upon  by  all  stakeholders. 

Finally.  AMSA  hosted  a  1997 
stakeholder  meeting  in  Chicago  where 
more  than  20  members  of  key 
stakeholder  groups,  including  POTWs. 
federal  and  state  regulators,  and 
industrial  users,  discussed  all  of  these 
previous  efforts  and  portions  of  this 
proposal.  The  attendees  at  the  meeting 
did  not  reach  consensus  on  a 
methodology  for  addressing 
environmental  performance  measures, 
but  one  recommendation  was  to  pursue 
a  change  to  the  regulations  that  would 
allow  pilot  programs  to  test  some 
alternate  approaches. 
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ni.  Today's  Request  for  Project 
Proposals 

What  is  EPA  Requesting? 

EPA  is  requesting  that  POTWs  that  are 
interested  in  pursuing  a  program  based 
on  environmental  performance 
measures  submit  preliminary,  one  to 
two  page  proposals  explaining  what 
they  would  include  in  their  Local  Pilot 
Pretreatment  Programs.  These  short 
proposals  must  include  a  clear 
description  of  the  alternative  program 
the  PQFW  plans  to  implement,  the 
environmental  benefits  to  be  gained  by 
the  program,  the  regulatory 
requirements  that  need  to  be  revised, 
and  how  resources  will  be  modified. 
POTWs  that  are  interested  in 
participating  must  submit  their 
preliminary  proposals  within  90  days  of 
the  publication  date  of  this  Federal 
Register  Notice  to  their  State 
Pretreatment  Program  Coordinator,  EPA 
Regional  Pretreatment  Program 
Coordinator,  and  the  Director  of  EPA's 
Office  of  Wastewater  Management.  EPA 
will  then  contact  the  POTWs  that 
submitted  acceptable  proposals  and 
request  detailed  proposals  within  90 
days  which  outline  exactly  how  the 
POTWs  plan  to  implement  their  Local 
Pilot  Pretreatment  Programs  and  how 
they  address  the  Project  XL  criteria. 
These  proposals  will  be  reviewed  by 
EPA. 

EPA  encourages  interested  POTWs  to 
contact  EPA  early — via  their  Regional 
Pretreatment  Coordinator  or  their 
Regional  XL  Coordinator  or  their  State 
Pretreatment  Coordinator — to  express 
their  interest  in  submitting  a  proposal. 
EPA  stands  ready  to  discuss  pilot  ideas 
or  to  clarify  principles,  expectations  or 
guidemce  for  the  Pretreatment  Pilot 
Program  or  Project  XL. 

Tne  following  sections  outline  what 
EPA  believes  should  be  the  criteria  for 
determining  which  POTWs  may  qualify 
for  administering  a  Local  Pilot 
Pretreatment  Program,  what  would  be 
an  adequate  Local  Pilot  Pretreatment 
Program,  and  what  existing 
pretreatment  program  requirements 
would  not  have  to  be  part  of  an 
approved  Local  Pilot  Pretreatment 
Program.  They  also  discuss  application, 
approval,  withdrawal  and  reporting 
requirements. 

How  Would  Local  Pilot  Pretreatment 
Programs  be  Selected? 

After  consultation  with  the  POTW's 
State,  EPA  Regional  Office,  and  other 
Offices  in  EPA  Headquarters,  the 
Director  of  EPA's  Office  of  Wastewater 
Management  will  select  the  pilot 
projects  from  the  proposals  that  best 
meet  EPA's  criteria.  If  more  than  fifteen 


(15)  Local  Pilot  Pretreatment  Programs 
meet  the  criteria  generally,  EPA  will 
select  the  programs  that  are  likely  to 
achieve  the  greatest  transferable 
environmental  benefit. 

Transferable  environmental  benefit 
means  the  methodology  is  such  that 
other  POTW  programs  may  be  likely  to 
implement  the  method  and  also  achieve 
increased  environmental  benefits.  EPA 
will  select  a  proposal  for  further 
consideration  only  if  the  POTW's  State 
and  EPA  Regional  Office  agree  to 
participate. 

Which  POTWs  May  Apply  To  Run  a 
Pilot  Program? 

The  pilot  program  is  being  limited  to 
POTWs  that  have  demonstrated  that 
they  have  run  successful  Pretreatment 
Programs,  have  available  significant 
amounts  of  envirormiental  performance 
data  (or  demonstrated  ability  to  collect 
the  necessary  data),  and  are  most  likely 
to  achieve  transferable  environmental 
benefits  greater  than  those  achieved 
under  the  current  requirements.  EPA 
intends  to  apply  the  following  criteria  to 
determine  which  POTWs  may  be 
considered  for  a  Local  Pilot 
Pretreatment  Program: 

1.  The  POTW  is  administering  an 
Approved  POTW  Pretreatment  Program. 

2.  The  POTW  has  a  solid  record  of 
compliance.  In  general,  this  means  that 
the  POTW  must  not  be  the  subject  of  a 
planned  or  ongoing  judicial  or 
administrative  enforcement  action,  be  in 
significant  noncompliance  writh 
applicable  requirements,  or  have 
outstanding  obligations  under  (or  be  in 
violation  of)  an  order  or  consent  decree. 
Additionally,  a  POTW's  history  of 
compliance  will  also  be  considered; 
POT\Vs  most  likely  to  be  included  in 
the  pilot  program  would  be  those  which 
do  not  have  a  history  or  pattern  of 
violations,  violations  resulting  in 
serious  threats  or  harms,  or  have  other 
recent  significant  compliance  problems. 

3.  The  POTW  has  five  years  of 
influent,  effluent,  and  sludge  quality 
data,  as  well  as  three  years  of  ambient 
water  quality  measurements  for  its 
receiving  water  or  can  demonstrate  the 
ability  to  collect  ambient  data. 

What  Are  the  Project  XL  Criteria? 

Since  this  pilot  programis  being 
administered  under  the  Project  XL 
program,  the  proposals  must  address  the 
Project  XL  criteria: 

1.  Superior  Environmental  Performance 

Projects  that  are  chosen  should  be 
able  to  achieve  environmental 
performance  that  is  superior  to  what 
would  have  been  achieved  absent  the 
XL  project.  EPA  uses  a  two-part  method 


of  determining  whether  an  XL  project 
wrill  achieve  superior  environmental 
performance:  (1)  Develop  a  quantitative 
baseline  estimate  of  what  would  have 
happened  to  the  environment  absent  the 
project  and,  then  compare  that  baseline 
estimate  against  the  project's  anticipated 
environmental  performance;  and  (2) 
Consider  both  quantitative  and 
qualitative  measures  in  determining  if 
the  anticipated  environmental 
performance  will  produce  a  level  of 
environmental  performance  superior  to 
the  baseline. 

2.  Cost  Savings  and  Paperwork 
Reduction 

The  project  should  produce  cost 
savings  or  economic  opportunity,  and/ 
or  result  in  a  decrease  in  paperwork 
burden. 

3.  Stakeholder  Support 

The  extent  to  which  project 
proponents  have  sought  and  achieved 
the  support  of  parties  that  have  a  stake 
in  the  environmental  impacts  of  the 
project  is  an  important  factor. 
Stakeholders  may  include  communities 
near  the  project,  local  or  state 
governments,  businesses,  environmental 
and  other  public  interest  groups,  or 
other  similar  entities. 

4.  Innovation/Multi -Media  Pollution 
Prevention 

EPA  is  looking  for  projects  that  test 
innovative  strategies  for  achieving 
environmental  results.  These  strategies 
may  include  processes,  technologies,  or 
management  practices.  Projects  should 
embody  a  systematic  approach  to 
environmental  protection  that  tests 
alternatives  to  several  regulatory 
requirements  and/or  affects  more  than 
one  environmental  medium.  EPA  has  a 
preference  for  protecting  the 
environment  by  preventing  the 
generation  of  pollution  rather  than  by 
controlling  pollution  once  it  has  been 
created.  Pilot  projects  should  reflect  this 
preference. 

5.  Transferability 

The  pilots  are  intended  to  test  new 
approaches  that  could  conceivably  be 
incorporated  into  the  Agency's 
programs  or  in  other  industries,  or  other 
facilities  in  the  same  industry.  EPA  is 
therefore  most  interested  in  pilot 
projects  that  test  new  approaches  that 
could  one  day  be  applied  more  broadly. 

6.  Feasibility 

The  project  should  be  technically  and 
administratively  feasible  and  the  project 
proponents  must  have  the  financial 
capability  to  carry  it  out. 
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7.  Monitoring,  Reporting  and  Evaluation 

The  project  proponents  should 
identify  how  to  make  information  about 
the  project,  including  performance  data, 
available  to  stakeholders  in  a  form  that 
is  easily  understandable.  Projects 
should  have  clear  objectives  and 
requirements  that  will  be  measurable  in 
order  to  allow  EPA  and  the  public  to 
evaluate  the  success  of  the  project  and 
enforce  its  terms.  Also,  the  project 
sponsor  should  be  clear  about  the  time 
frame  within  which  results  will  be 
achievable. 

8.  Shifting  of  Risk  Burden 

The  project  must  be  consistent  with 
Executive  Order  12898  on 
Environmental  Justice.  It  must  protect 
worker  safety  and  ensure  that  no  one  is 
subjected  to  unjust  or  disproportionate 
environmental  impacts. 

These  criteria  are  described  in  detail 
in  the  following  Federal  Register 
documents:  60  FR  27282,  May  23,  1995 
and  62  FR  19872,  April  23.  1997. 

What  Environmental  Results  Must  a 
Local  Pilot  Pretreatment  Program 
Achieve? 

The  POTWs  Local  Pilot  Pretreatment 
Program  would  have  to  commit  the 
POTW  to  achieve  environmental  results 
consistent  with  the  XL  program's 
expectations.  As  detailed  in  the  Federal 
Rc^pster  document  of  April  23,  1997. 
"In  order  to  test  innovative  approaches 
to  reinvent  environmental  protection  for 
the  21st  Century,  Project  XL  offers 
potential  project  sponsors  and  co- 
sponsors  the  opportunity  to  develop  and 
implement  alternative  strategies  that 
produce  superior  environmental 
performance,  replace  specific  regulatory 
requirements,  and  promote  greater 
accountability  to  stakeholders.  The  May 
23.  1995.  Federal  Register  document 
defining  the  XL  program  stated  EPA's 
intent  to  approve  only  those  projects 
that  'achieve  superior  environmental 
performance  relative  to  what  would 
have  been  achieved  through  compliance 
with  otherwise  applicable 
requirements.'  This  document  further 
refines  the  definition  of  superior 
environmental  performance  to  assist 
future  applicants,  stakeholders  and 
those  evaluating  the  program."  The 
system  uses  a  two  tiered  approach.  The 
first  tier  establishes  an  environmental 
performance  benchmark  for  an  XL 
project.  This  quantifies  current 
performance  levels  and  sets  a  baseline 
against  which  the  project's  anticipated 
environmental  performance  can  be 
compared.  The  project  benchmark  will 
be  set  at  either  the  current  actual 
environmental  loadings  (historical 
environmental  data)  or  the  future 


allowable  environmental  loadings, 
whichever  is  more  protective.  Tier  two 
is  an  examination  of  factors  that  lead 
EPA  to  judge  that  a  project  will  produce 
truly  superior  environmental 
performance. 

For  local  POTW  Pretreatment 
Programs,  Superior  Environmental 
Performance  may  include: 

(i)  Reducing  pollutant  loadings  to  the 
environment  or  achieving  some  other 
environmental  benefit  beyond  that 
currently  achieved  through  the  existing 
pi-fltreatment  program  (including 
collecting  environmental  performance 
data  and  data  related  to  environmental 
impacts  in  order  to  measure  the 
environmental  benefit.  Such 
information  would  include  data  on 
pollutant  loadings  to  the  environment, 
ambient  environmental  conditions  and 
measures  of  the  impact  of  these 
conditions  on  the  health  of  ecosystems. 
The  data  should  be  able  to  support 
decisions  concerning  the  future  use  of 
pretreatment  program  resources), 

(ii)  Reducing  or  optimizing  costs 
related  to  implementation  of  the 
pretreatment  program  with  the  savings 
used  to  attain  environmental  benefits 
elsewhere  in  the  watershed  in  any 
media,  and 

(iii)  Other  environmental  benefits 
gained  by  allowing  pretreatment 
program  flexibility. 

EPA's  ultimate  objective  is  to  gain 
information  on  how  the  pretreatment 
program  might  be  better  oriented 
towards  the  achievement  of  measures  of 
environmental  performance.  This 
objective  is  consistent  with  the 
principles  of  the  National  Performance 
Review. 

EPA's  intent  is  to  allow  Local  Pilot 
Pretreatment  Programs  to  be 
administered  by  those  POTWs  that  best 
further  those  objectives.  Each  pilot 
program's  method  of  achieving  the 
envirorunental  benefit  should  be 
transferable  so  that  other  programs  may 
be  able  to  implement  the  method  and 
also  achieve  increased  envirorunental 
benefits. 

Collecting  environmental 
performance  data  alone  would  not  be 
enough  to  qualify  as  an  objective.  The 
data  collected  must  be  used  to  benefit 
the  environment.  For  example,  the  data 
collected  could  help  POTWs  apply 
enforcement  and  compliance  assistance 
resources  more  effectively. 

If  the  focus  of  the  Local  Pilot  Program 
is  to  reduce  the  cost  of  administering 
the  Approved  POTW  Pretreatment 
Program  without  reducing  the  local 
program's  environmental  effectiveness, 
the  resources  saved  must  be  dedicated 
to  some  other  environmental 
application.  In  this  situation,  the 
resources  might  be  used  to  integrate  the 


Pretreatment  Program  with  other  local 
envirorunental  protection  programs 
such  as  storm  water  monitoring  or 
collection  system  management  or  local 
pollution  prevention  initiatives.  In  all 
cases,  the  benefits  of  a  trade-off  of 
resources  from  existing  pretreatment 
requirements  to  other  activities  will 
need  to  be  quantified  and  tracked. 

A  Local  Pilot  Pretreatment  Program 
could  focus  resources  on  program 
integration  and  then  measure  the 
environmental  benefits  of  an  integrated 
program.  Environmental  performance 
measures  can  foster  increased 
integration  of  pretreatment  programs 
with  other  local  envirorunental 
programs  and  with  broader 
environmental  efforts,  such  as 
watershed  or  community-based 
environmental  protection. 

It  is  intended  that  Local  Pilot 
Pretreatment  Programs  will  provide 
clearer  linkages  between  environmental 
goals  and  program  implementation 
procediues.  This  will  allow  programs  to 
identify  the  goals  that  are  best  for  their 
specific  situations  and  to  design 
procedures  to  reach  those  goals. 

To  determine  what  the  environmental 
focus  should  be.  the  POTW  should 
conduct  community  outreach.  Through 
a  stakeholder  dialogue,  the  POTW  may 
gain  additional  perspective  on  what  is 
important  to  the  community  and  may 
help  the  POTW  to  make  resource 
allocation  decisions.  Each  pilot  POTW 
would  then  set  its  own  goals  based  upon 
input  from  the  local  community. 

The  POTW  would  then  design  a 
management  program  (the  Local  Pilot 
Pretreatment  Program)  to  achieve  the 
environmental  goals.  The  alternate 
program  would  include  specific 
measures  to  determine  whether  or  not 
implementation  procedures  are 
achieving  their  desired  results. 

Which  Existing  Requirements  Would  not 
Have  to  be  Part  of  Local  Pilot 
Pretreatment  Programs? 

Local  Pilot  Pretreatment  Programs 
may  not  have  to  implement  certain 
currently  required  pretreatment  program 
elements  if  they  are  not  necessary  for 
the  achievement  of  the  POTW's 
environmental  objectives.  The  resources 
saved  from  not  implementing  these 
program  elements  could  then  be 
redirected  to  other  means  of  achieving 
and  measuring  environmental 
performance. 

EPA  proposes  that  a  Local  Pilot 
Pretreatment  Program  would  still  need 
to  include  adequate  legal  authority  to 
identify  and  control  industrial  users, 
and  the  authority  to  take  appropriate 
and  necessary  enforcement  actions. 


UMI 


Federal  Register /Vol.  63.  No.  120 /Tuesday,  June  23,  1998 /Notices 


34175 


These  authorities  would  then  be 
supported  by  a  set  of  procedures.  The 
legal  authority  and  procedures  must  be 
clearly  explained  in  the  POTW's 
proposal. 

Specifically,  the  Local  Pilot 
Pretreatment  Programs  would  still  be 
required  to  develop/maintain  legal 
authority  and  ensure  compliance  with 
categorical  pretreatment  standards  and 
local  hmits,  including  taking  necessary 
enforcement  actions.  The  POTW  would 
be  required,  at  a  minimum,  to  identify 
industrial  users  that  are  subject  to 
categorical  standards,  receive  and 
review  reports  from  the  categorical 
users,  and  take  enforcement  action  as 
appropriate  based  on  the  reports 
received.  The  Local  Pilot  Pretreatment 
Programs  would  also  be  required  to 
develop  and  implement  procedures  to 
operate  their  programs  such  as 
permitting,  inspection  and  monitoring, 
and  technically-based  local  limits. 
However,  the  procedures  would  not 
necessarily  have  to  include  the 
prescriptive  permitting  or  reporting 
requirements  in  40  CFR  403.8(f)  or 
403.12.  The  POTW  may  not  necessarily 
be  expected  to  permit  a  specific  subset 
of  industrial  users  designated  by  the 
Tederal  regulations,  but  instead  would 
have  the  latitude  to  decide  which 
industrial  users  need  permits.  The 
POTW  would  be  expected  to  monitor 
(sample  and  inspect)  industrial  users, 
but  would  be  able  to  decide  how  often 
to  monitor  the  users.  These  procediues 
would  likely  involve  modifying  existing 
program  procedures  rather  than 
developing  new  procedures. 

Industrial  users  would  continue  to  be 
subject  to  all  currently  applicable 
requirements;  except  that,  as  described 
above,  a  Local  Pilot  Pretreatment 
Program  may  alter  the  timing  of  certain 
reports  and  may  consider  certain 
industrial  users  that  are  subject  to 
national  categorical  standards  to  no 
longer  be  SIUs. 

What  Will  Be  the  Duration  of  Local  Pilot 
Pretreatment  Programs? 

Local  Pilot  Pretreatment  Programs 
may  be  approved  to  operate  for  one  five- 
year  period.  Prior  to  the  end  five-year 
period  (at  least  180  days),  the  POTW 
may  apply  for  a  renewal  or  extension  of 
the  project  period.  If  a  POTW  is  not  able 
to  meet  the  performance  goals  of  its 
Local  Pilot  Pretreatment  Program,  the 
Approval  Authority  may  allow  the 
performance  measures  to  be  adjusted  if 
the  primary  objectives  of  the  Local  Pilot 
F*retreatment  Program  will  be  met.  The 
revised  Local  Pilot  Pretreatment 
Program  must  be  approved  in 
accordance  with  the  procedures  in  40 
C3TI  403.18. 


If  the  primary  objectives  of  the 
proposal  are  not  being  met.  the 
Approval  Authority  shall  direct  the 
POTW  to  discontinue  implementing  the 
Local  Pilot  Pretreatment  Program  and 
resume  implementation  of  its  previously 
approved  pretreatment  program.  The 
Approval  Authority  will  ensure  that  the 
POTW's  NPDES  permit  includes  a 
reopener  clause  with  this  requirement. 

The  results  of  the  pilots,  including 
recommendations  in  POTW  pilot 
reports,  will  be  used  to  determine  the 
direction  of  future  Pretreatment  Program 
streamlining  and/or  reinvention. 

Will  the  Pilot  Program  POTW  Be 
Required  to  Submit  Periodic  Progress 
reports? 

The  POTW  will  be  required  to 
periodically  report  the  progress  of  its 
pilot  program.  The  POTW's  periodic 
report  would  describe  its  Local  Pilot 
Pretreatment  Program  activities  and 
accomplishments,  including  activities 
and  accomplishments  of  any 
participating  agencies  and  public 
involvement.  The  report  should  include 
an  analysis  of  all  environmental  data 
collected  over  the  reporting  period  and 
activities  conducted  to  reduce  pollutant 
loadings  to  the  environment  and  any 
other  activities  that  address  the 
objectives  of  the  Local  Pilot 
Pretreatment  Program. 

The  report  following  the  fourth  year 
of  pilot  program  implementation  must 
also  include  the  findings  of  the  pilot. 
This  report  must  specifically  address  all 
objectives  of  the  pilot  program  and 
provide  measures  related  to  the 
effectiveness  of  the  program,  as 
implemented,  in  meeting  the  objectives. 
The  report  should  also  include 
recommendations  concerning  the 
implementation  of  the  pretreatment 
program  at  the  local  level. 

line  minimum  report  requirements 
will  be  detailed  in  the  POTW's  NPDES 
permit.  This  requirement  will  be  similar 
to  the  current  requirement  for  the 
POTW  to  annually  report  to  the 
Approval  Authority  the  status  of  its 
Pretreatment  Program.  See  40  CFR 
403.12(i).  At  the  discretion  of  the 
NPDES  permitting  authority,  the  report 
may  be  required  more  &«quently  than 
once  per  year. 

What  Should  a  Proposal  to  Implement 
a  Pilot  Program  Include? 

The  POTW  should  discuss  the  pilot 
project  with  its  State  and  EPA  Regional 
Office  early  in  the  process  of  developing 
a  proposal,  and  prior  to  submitting  any 
proposal  to  EPA  Office  of  Wastewater 
Management.  This  should  save  time  for 
both  the  Approval  Authority  and  the 
POTW. 


A  POTW  seeking  approval  to 
implement  a  Local  Pilot  Program  must 
first  submit  a  preliminary,  one  to  two 
page,  written  proposal  to  EPA 
Headquarters  (Office  of  Wastewater 
Management — MC  4201)  with  copies  to 
its  Approval  Authority  and  EPA 
Regional  Office  within  90  days  of  the 
publication  of  this  document.  These 
short  proposals  must  include  a  clear 
description  of  the  alternative  program 
the  POTW  plans  to  implement,  the 
environmental  benefits  to  be  gained  by 
the  program,  the  regulatory 
requirements  that  will  be  revised,  and 
how  resources  will  be  modified.  The 
request  should  be  mailed  to  U.S.  EPA, 
Office  of  Wastewater  Management  (MC 
4201).  401  M  Street,  S.W..  Washington, 
DC  20460.  Telephone  inquiries  may  be 
directed  to  Patrick  Bradley  at  (202)  260- 
6963. 

If  EPA  determines  the  POTW's 
preliminary  proposal  meets  the  criteria 
explained  in  this  document.  EPA  will 
request  that  the  POTW  submit  a  more 
detailed  proposal  in  90  days.  The 
detailed  proposal  shall  include  a 
complete  draft  of  the  POTW's  proposed 
Local  Pilot  Pretreatment  Program, 
including  a  description  of  the  specific 
measures  to  determine  whether  or  not 
the  alternative  management  procedures 
are  achieving  their  desired  results.  The 
proposal  shall  address  all  necessary 
modifications  to  the  procedures,  legal 
authority  and  resources  of  the  POTW's 
existing  Approved  Pretreatment 
Program.  It  must  also  contain 
commitments  from  the  appropriate 
municipal  officials  that  the  POTW  will 
have  the  necessary  legal  authority, 
procedures,  personnel  and  resources  to 
implement  the  pilot  program.  The 
proposal  should  include  a  copy  (or 
drafts)  of  any  statutes,  ordinances, 
regulations,  agreements,  or  other 
authorities  that  the  POTW  will  rely 
upon  for  its  administration  of  the  Local 
Pilot  Pretreatment  Pron-am. 

The  POTW's  draft  puot  program 
should  address  all  of  the  major 
pretreatment  program  elements.  It 
should  document  how  the  POTW  will 
continue  to  develop,  implement,  and 
enforce  its  Local  Pilot  Pretreatment 
Program.  For  example,  it  should  identify 
the  manner  in  which  Pretreatment 
Standards  will  be  apphed  to  individual 
Industrial  Users  (e.g.,  by  order,  permit, 
ordinance,  etc.).  It  should  also  identify 
how  the  POTW  intends  to  ensure 
compUance  with  Pretreatment 
Standards  (including  categorical 
Pretreatment  Standards)  and 
Requirements,  and  to  enforce  them  in 
the  event  of  noncompliance  by 
Industrial  Users.  The  detailed  proposal 
should  also  address  how  the  Local 
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Pretreatment  Pilot  Program  would  meet 
the  eight  Project  XL  criteria  discussed 
earlier  in  this  notice. 

EPA  believes  stakeholder  involvement 
in  developing  Local  Pilot  Pretreatment 
Programs  is  crucial  to  the  success  of  the 
programs.  Therefore,  as  part  of  the 
application,  the  POTW  must  clearly 
explain  its  process  for  involving 
st^eholders  in  the  design  of  the  pilot 
program.  This  process  should  be  based 
upon  the  guidance  set  out  in  the  April 
23,  1997,  Federal  Register  document. 
The  support  of  parties  that  have  a  stake 
in  the  program  is  very  important. 

Once  EPA  has  accepted  a  candidate 
based  on  its  detailed  proposal,  the 
POTW,  EPA.  the  State  and  local 
stakeholders  should  finalize  a  Final 
Project  Agreement  (FPA).  The  FPA  is  a 
non-binding  agreement  that  enumerates 
the  conditions  of  the  project.  (In  order 
to  expedite  this  process.  EPA  will 
develop  a  FPA  template  for  these 
projects  that  will  contain  the  elements 
that  are  anticipated  to  be  common 
among  these  projects  and  shall  make 
this  available  to  the  candidates.)  The 
actual  regulatory  flexibility  will  be 
granted  by  modifying  40  CFR  part  403 
to  allow  these  specific  POTWs  to 
operate  Local  Pilot  Pretreatment 
Programs. 

Af^er  an  opportunity  for  public 
participation  at  the  local  level  and  the 
development  of  the  Final  Project 
Agreement,  a  selected  POTW's 
Approval  Authority  would  approve  or 
disapprove  the  pilot  program  using  the 
procedures  in  40  CFR  403.18.  The 
POTW  may  implement  its  Local  Pilot 
Pretreatment  Program  once  its  NPDES 
permit  has  been  modified  to  incorporate 
the  program  as  an  enforceable  permit 
element. 


As  with  any  XL  Project.  EPA  intends 
to  work  cooperatively  with  the  POTWs 
that  submit  applications  for  Local  Pilot 
Pretreatment  Programs  to  develop  and 
fine  tune  the  applications.  Applicants 
must  recognize  that  EPA  retains  the 
ultimate  authority  to  select  projects 
based  on  a  qualitative  consideration  of 
the  criteria  described  earlier.  Since 
these  are  pilot  projects  and  there  are  a 
limited  number  of  pilots  that  can  be 
approved,  projects  that  satisfy  many  or 
all  of  the  criteria  may  not  be  chosen  for 
Local  Pilot  Pretreatment  F^rograms 
status.  The  decision  of  which  projects 
will  be  selected  will  be  based  on  an 
Agency  decision  about  which  projects 
are  expected  to  best  serve  the  objectives 
of  this  program.  No  person  is  required 
to  submit  a  proposal  or  obtain  approval 
as  a  condition  of  commencing  or 
continuing  a  regulated  activity. 
Accordingly,  there  will  be  no  formal 
administrative  review  available  for 
proposals  that  are  not  selected,  nor  does 
EPA  believe  there  will  be  a  right  to 
judicial  review. 

Dated:  June  20,  1998. 
Michael  B.  Cook, 

Director.  Office  of  Wastewater  Management. 
IFR  Doc.  9&-16399  Filed  6-22-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-813;  FRL-8795-1] 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 


Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 


proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-813,  must  be 
received  on  or  before  July  23,  1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  conunent 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  iil* 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Mary  Waller 

James  Tompkins 

Stephanie  Willett 


Office  location/telephone  numt)er 


Rm.  247,  CM  #2,  70^-308-9354.  e-mail:waller.mary@epamail.epa.gov. 

Rm.  239,  CM  #2,  703-305-5687,  e-mail:  tompkins4ames@epama)l.epa.gov. 
Rm.  202,  CM  #2.  703-305-5419,  e-mail:wi«ett.stephanie@epamail.epa.90v. 


Ackjress 


1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 

Do.  N 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2):  however,  EPA  has  not  fiilly 
evaluated  the  sufficiency  of  the 


submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  vereion,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-8131 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 


include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-ciocket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
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use  of  special  cheiracters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  notice 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  12. 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  AgrEvo  USA  Company 

PP  4F4380 

EPA  has  received  a  pesticide  petition 
(PP  [4F43801)  fi-om  AgrEvo  USA 
Company,  2711  Centerville  Road, 
Wilmington,  DE  19808  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
flutolanil  in  or  on  the  raw  agricultural 
commodity  of  rice  grain  at  2.0  parts  per 
million  (ppm).  rice  straw  at  12.0  ppm 
and  in  or  on  the  processed  commodities 
of  rice  hulls  at  7.00  ppm  and  rice  bran 
at  3.0  ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism.  The 
metabolism  of  flutolanil  in  plants  and 
animals  is  adequately  understood  for 
the  purposes  of  this  petition.  Animal 
studies  in  rats,  ruminants,  and  poultry 
indicate  that  flutolanil  is  metabolized 
primarily  to  desisopropylflutolanil  and 
its  conjugates.  Plant  metabolism  studies 
have  been  conducted  in  rice,  cucumber, 
and  peanuts.  The  metabolic  profile  for 
flutolanil  was  similar  in  all  three  crops. 
The  major  route  of  degradation  was  4'- 
0-dealkylation  to  desisopropylflutolanil, 
followed  by  conjugation.  Other 
metabolites  may  occur  at  very  low  levels 
due  to  hydroxylation  and  oxidation  of 
the  side  chain,  hydroxylation  of  the 
aniline  ring,  and  methylation  of  the 
hydroxyl  groups.  These  minor 
metabohtes  were  also  subject  to 
conjugation.  The  residues  of  concern  are 
the  parent  flutolanil  and 
desisopropylflutolanil. 

2.  Analytical  method.  The  analytical 
method  designated  as  AU-95R-04  has 
been  independently  vaUdated  and  is 
adequate  for  enforcement  purposes.  A 
multi-residue  method  for  flutolanil  has 
been  previously  submitted.  It  has  the 
following  disclaimer:  The  method  is  for 
use  only  by  experienced  chemists  who 
have  demonstrated  knowledge  of  the 
principles  of  trace  organic  analysis  and 
have  proven  skills  and  abilities  to  run 

a  complex  residue  analytical  method 
obtaining  accurate  results  at  the  part  per 
million  level  (PPML).  Users  of  this 
method  are  expected  to  perform 
additional  method  validation  prior  to 
using  the  method  for  either  monitoring 
or  enforcement.  The  method  can  detect 
gross  misuse. 

3.  Magnitude  of  residues.  24  field 
trials  consisting  of  foliar  applications  to 
rice  were  conducted  in  California, 
Louisiana,  Texas,  Arkansas,  Arizona, 
Missouri,  and  Mississippi.  Applications 
of  flutolanil  formulated  as  50WP  or 
70WP  were  made  at  a  total  seasonal  rate 
of  1.0  lb  active  ingredient  (a.i)  per  acre 
resulted  in  flutolanil-derived  residues 
ranging  fi°om  below  the  limit  of 
detection  (<0.05  ppm)  to  1.66  ppm  in 
whole  rice  grain  and  hulled  rice  and 
from  0.95  ppm  to  11.28  ppm  in  rice 
straw. 

A  processing  study  was  also 
conducted  in  Louisiana  in  which  the 
50WP  formulation  of  flutolanil  was 
applied  to  rice  following  label 
directions  at  a  total  rate  of  1.0  lb  active 
ingredient  per  acre.  Residues  of 
flutolanil  were  observed  in  all  processed 
commodities  and  ranged  fiDm  <0.05 
ppm  in  polished  rice  to  1.37  ppm  in 
grain  dust  below  420  microns. 


B.  Toxicological  Profile 

1.  Acute  toxicity.  A  battery  of  acute 
studies  was  conducted:  the  acute  oral 
LDjo  in  rat  and  mice  were  >10.000 
milligram/kilograms  (mg/kg).  Toxicity 
category  FV;  acute  dermal  LDso  in  rat 
was  >2,000  mg/kg.  Toxicity  category  III; 
and  acute  inhalation  LCjo  in  rat  was 
>5.98  milligram/liter  (mg/1).  Toxicity 
category  III.  There  was  slight  eye 
irritation;  no  dermal  irritation;  and  no 
dermal  sensitization. 

2.  Genotoxicty.  Flutolanil  has  been 
tested  in  a  battery  of  in-vitro  and  in-vjVo 
assays.  No  evidence  of  genotoxicity  was 
noted  in  gene  mutation  assays  with 
Salmonella,  E.  coli,  or  mouse  lymphoma 
cells;  a  mouse  micronucleus  assay  or  in 
an  in-vitro  unscheduled  DNA  synthesis 
assay.  A  weak  positive  response  was 
noted  in  an  in-vitro  cytogenetics  assay 
in  Chinese  hamster  lung  cells  but  no 
evidence  of  clastogenicity  was  noted  in 
an  in-vitro  cytogenetics  assay  in  human 
lymphocytes.  The  overall  weight  of 
evidence  indicates  that  flutolanil  is  not 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  A  3-generation  rat  reproduction 
study  was  conducted  at  dietary 
concentrations  of  0, 1,000  and  10,000 
ppm.  The  NOEL  for  this  study  is 
considered  to  be  1,000  ppm  (63 
milligram/kilograms/day  (mg/kg/ day), 
based  on  reduced  pup  weights  late  in 
lactation  at  10,000  ppm.  Because  the 
Agency  considered  this  study 
supplementary,  a  2-generation  rat 
reproduction  study  subsequently  was 
conducted  at  dietary  concentrations  of 
200,  2,000.  and  20.000  ppm.  No  adverse 
findings  were  noted  at  any  dose  level 
and  the  NOEL  was  considered  to  be 
20,000  ppm  1,936  mg/kg/day.  The 
Agency,  however,  has  concluded  that 
the  NC3eL  of  the  original  study  63  mg/ 
kg/day  should  continue  to  be  used  for 
risk  assessment. 

Developmental  toxicity  (teratology) 
studies  were  conducted  in  both  rats  and 
rabbits  at  dose  levels  of  0.  40.  200.  and 
1.000  mg/kg/day.  No  significant 
maternal  or  developmental  toxicity  was 
noted  in  either  study.  Thus,  both  the 
maternal  and  developmental  NOEL's  for 
both  rats  and  rabbits  were  considered  to 
be  1 ,000  mg/kg/day  highest  dose  tested 
(HDT). 

4.  Subchronic  toxicity.  A  90-day  rat 
feeding  study  was  conducted  at  dose 
levels  of  500,  4.000  and  20,000  ppm. 
The  NOEL  in  this  study  was  considered 
to  be  500  ppm  (37  mg/kg/day  for  males 
and  44  mg/kg/day  for  females)  based  on 
increased  liver  weights  at  4,000  ppm 
and  slightly  decreased  body  weights  at 
20,000  ppm. 
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In  a  90-day  oral  toxicity  study  in  dogs, 
flutolanil  was  administered  via  capsule 
at  dose  levels  of  0,  80,  400  and  2.000 
mg/kg/day.  The  NOEL  was  determined 
to  be  80  mg/kg/day  based  on  enlarged 
livers  and  increased  glycogen 
deposition  at  400  and  2,000  mg/kg/day, 
and  increased  alkaline  phosphatase  and 
cholesterol  levels  and  thyroid/ 
parathyroid  organ  weights  at  2.000  mg/ 
kg/day. 

In  a  21-day  dermal  toxicity  study, 
flutolanil  was  applied  dermally  to  rats 
for  15 -days  over  a  21 -day  interval  at 
dose  levels  of  0  and  1,000  mg/kg/day. 
No  evidence  of  dermal  irritation  or 
systemic  toxicity  was  observed.  Thus, 
the  NOEL  was  considered  to  be  1.000 
mg/kg/day. 

5.  Chronic  toxicity.  In  a  2-year  chronic 
toxicity/oncogenicity  study,  flutolanil 
was  administered  to  rats  at  dietary 
levels  of  0.  40.  200,  2,000  and  10,000 
ppm.  The  NOEL  was  considered  to  be 
2,000  ppm  (86.9  mg/kg/day  for  males 
and  103.1  mg/kg/day  for  females)  based 
on  reduced  body  weight  gain  in  males 
and  increased  liver  weights  in  females 
at  10,000  ppm.  No  evidence  of 
carcinogenicity  was  observed. 

In  a  78-week  carcinogenicity  study, 
flutolanil  was  administered  to  mice  at 
dietary  concentrations  of  0,  300,  1,500, 
7.000  and  30.000  ppm.  The  NOEL  was 
considered  to  be  7,000  ppm  (735  mg/kg/ 
day  for  males)  and  1,500  ppm  (162  mg/ 
kg/day  for  females)  based  on  decreased 
body  weight  gains  at  the  higher  level(s). 
No  evidence  of  carcinogenicity  was 
observed. 

A  2-year  chronic  toxicity  study  was 
conducted  in  beagle  dogs  at  dose  levels 
of  0,  50,  250,  and  1,250  mg/kg/day.  The 
NOEL  was  considered  to  be  250  mg/kg/ 
day  based  on  decreased  weight  gain  at 
1.250  mg/kg/day. 

6.  Anirn<3  metabolism.  Studies  in  rats, 
nuninants.  and  poultry  suggest  that 
flutolanil  is  not  well-absort>ed  following 
oral  administration.  Once  absort)ed, 
however,  it  is  rapidly  metabolized, 
primarily  to  desisopropylflutolanil  and 
its  conjugates,  and  rapidly  excreted  via 
urine  and  feces. 

7.  Endocrine  disruption.  No  special 
studies  have  been  conducted  to 
investigate  the  potential  of  flutolanil  to 
induce  estrogenic  or  other  endocrine 
ejects.  However,  no  evidence  of  such 
effects  has  been  observed  in  the 
subchronic.  chronic,  or  reproductive 
studies  previously  discussed.  Thus,  the 
potential  for  flutolanil  to  cause 
endocrine  effects  is  considered  to  be 
minimal. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Includes  food 
and  drinking  water — i.  Food.  Time- 


limited  tolerances  have  been  previously 
established  for  flutolanil  in  or  on  rice 
commodities,  and  tolerances  with  no 
time  limitations  are  established  for 
peanut  commodities,  meat,  milk,  and 
eggs.  Potential  dietary  exposures  to 
flutolanil  from  these  food  commodities 
were  assessed  using  the  exposure  one 
software  system  (TAS,  Inc.)  and  food 
consumption  data  from  the  1977-1978 
USDA  Continuing  Surveys  of  Food 
Consumption  by  Individuals  (CSFCI). 
For  the  piuposes  of  this  assessment,  it 
was  assumed  that  100%  of  all  of  the 
above  commodities  were  at  the  existing 
tolerance  levels  for  flutolanil. 

ii.  Drinking  water.  The  potential  for 
flutolanil  to  leach  into  groimdwater  has 
been  assessed  in  two  terrestrial  field 
dissipation  studies,  a  long-term 
terrestrial  field  dissipation  study,  and 
an  aquatic  field  dissipation  study. 
Under  field  conditions,  the  half-life  of 
flutolanil  varied  from  101  to  123  days  in 
the  long-term  field  soil  dissipation 
study,  which  was  consistent  with  the 
other  field  studies,  and  was 
approximately  180  days  in  the  aquatic 
environment.  Flutolanil  strongly 
adsorbs  to  soil  following  application 
and  did  not  exhibit  mobility  under 
either  terrestrial  or  aquatic  conditions. 
The  water  solubihty  of  flutolanil  is  quite 
low  (5.0  ppm).  Based  on  these 
environmental  fate  data  and  the 
conditions  of  use,  the  potential  for 
movement  of  flutolanil  into 
groundwater  is  very  low,  and  as  such 
the  potential  contribution  of  any  such 
residues  to  the  total  dietary  int^e  of 
flutolanil  will  be  negligible.  No 
maximimi  contaminant  level  (MCL)  or 
Health  Advisory  Level  for  residues  of 
flutolanil  in  drinking  water  has  been 
established. 

2.  Non-dietary  exposure.  As  prostar 
50WP  (EPA  Reg  No.  45639-153)  is  a 
professional  turf  and  ornamental 
fungicide,  flutolanil  is  used  primarily 
(>95%)  on  golf  courses  for  control  of 
brown  patch  disease  (Rhizoctonia 
solani).  Very  limited  use  of  prostar 
50WP  may  occiu^  on  commercial 
ornamental  turf  by  professional  lawn  . 
care  applicators  or  on  sod  farms.  The 
product  is  rarely,  if  ever,  used  on 
homeowner  txxif  due  to  the  fact  that  the 
diseases  it  controls  (Brown  patch.  Fry 
ring,  snow  molds)  occur  in  high- 
fertility,  high-maintenance  turf  (e.g.  golf 
courses),  not  in  homeowner  lawns. 
Thus,  non-dietary  exposure  to  flutolanil 
would  be  minimal.  Furthermore,  no 
dermal  toxicity  endpoints  of  concern 
have  been  identified  for  flutolanil.  Thus, 
an  assessment  of  non-dietary  exposure 
and  risk  is  not  considered  to  be 
necessary. 


D.  Cumulative  Effects 

Flutolanil  has  demonstrated  only 
minimal  toxicity  in  animal  studies.  The 
mechanism  of  this  toxicity  is  unknown. 
Furthermore,  there  are  no  available  data 
to  indicate  that  flutolanil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Thus,  only  the  potential 
risks  irom  flutolanil  are  being 
considered  in  this  docimient. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
existing  and  proposed  tolerances  in  rice, 
peanuts,  and  secondary  commodifies, 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  of  the  cxirrent 
action  is  estimated  to  be  0.001124  mg/ 
kg/ day  for  the  U.S.  population  in 
general.  This  exposure  would  utilize 
less  than  1%  of  the  RfD.  There  is 
generally  no  concern  for  exposures 
below  100%  of  the  RfD  since  the  RfD 
represents  the  exposure  level  at  or 
below  which  daily  exposure  over  a 
lifetime  will  not  pose  any  appreciable 
risks  to  human  health.  Therefore,  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  the  U.S.  population  in 
general  from  aggregate  exposure  to 
flutolanil. 

2  Infants  and  children.  Data  fi^m 
reproductive  and  developmental 
toxicity  studies  are  generally  used  to 
assess  the  potential  for  increased 
sensitivity  of  infants  and  children.  No 
evidence  of  developmental  toxicity  was 
noted  in  rats  or  rabbits,  even  at  the  limit 
dose  of  1.000  mg/kg/day.  Reduced  pup 
weights  in  the  absence  of  parental 
toxicity  were  noted  at  the  HDL  (10,000 
ppm)  in  a  3-generation  rat  reproduction 
study.  However,  no  such  effects  were 
noted  in  a  subsequent  reproduction 
study,  even  at  a  HDT  (20,000  ppm). 
Furthermore,  the  reduced  weight  gain  in 
the  first  study  began  late  in  the  lactation 
period,  at  a  time  when  the  pups  were 
likely  ingesting  significant  quantities  of 
diet.  Feed  intake  is  much  higher  in 
young  animals  than  in  adults  and  the 
apparent  increase  in  sensitivity  may 
simply  reflect  the  higher  test  material 
intake  in  these  pups  on  a  mg/kg  basis 
compared  to  the  adults.  Thus.  AgrEvo 
believes  that  the  overall  weight  of 
evidence  does  not  indicate  any  special 
concern  for  infants  and  children,  and 
that  no  additional  safety  factor  is 
necessary. 

Based  on  the  existing  and  proposed 
tolerances  in  rice,  peanuts,  and 
secondary  commodities,  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  from  the  ourent  petition  is 
estimated  to  be  0.006218  mg/kg/day  for 
the  most  highly  exposed  sub- 
population,  non-nursing  infants  (less 
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than  1-year  old)..  This  exposure  would 
utilize  less  than  1  %  of  the  RfD. 
Therefore,  there  is  a  reasonable  certainty 
that  no  harm  will  result  to  infants  or 
children  from  aggregate  exposure  to 
flutolanil. 

F.  International  Tolerances 

No  CODEX  tolerances  have  been 
estabUshed  or  proposed  for  residues  of 
flutolanil.  (Mary  Waller). 

2.  Bayer  Corporation 

PP6F4631 

EPA  has  received  a  pesticide  petition 
(PP  6F4631)  from  Bayer  Corporation, 
8400  Hawthorn  Road,  P.O.  Box  4913. 
Kansas  City.  MO  64120-0013  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d).  to  amend  40  CFR  180.527  by 
establishing  tolerances  for  inadvertent 
residues  of  N-(4-fluorophenyl)-N-(l- 
methy lethyl)-2-  [ (5-(trifluoromethyl)- 
l,3,4-thiadiazol-2-yl]oxylacetamide 
[hereafter  referred  to  as  flufenacet,  the 
proposed  common  chemical  name]  and 
metabolites  containing  the  4-fluoro-N- 
methylethyl  benzenamine  moiety  in  or 
on  the  raw  agricultural  commodities  of 
Crop  Group  15  (cereal  grains).  Crop 
Group  16  (forage,  stover  and  hay  of 
cereal  grains).  Crop  Group  17  (grass 
forage,  and  grass  hay),  alfalfa  forage, 
alfalfa  hay,  alfalfa  seed,  clover  forage, 
and  clover  hay  at  0.1  parts  per  million 
(ppm)  when  present  therein  as  a  result 
of  the  application  of  flufenacet  to  field 
com  and  soybeans  as  a  herbicide.  EPA 
has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  field  com.  soybeans, 
livestock  and  rotational  crops  is 
adequately  understood.  The  residues  of 
concern  for  the  tolerance  expression  are 
N-{4-fluorophenyl)-N-(l-methylethyl)-2- 
([5-(trifluoromethyl)-l,3.4-thiadiazol-2- 
yljoxylacetamide  parent  and  its 
metabolites  containing  the  4-fluoro-N- 
methylethyl  benzenamine  moiety.  Based 
on  the  results  of  animal  metabolism 
studies  it  is  unlikely  that  secondary 
residues  would  occur  in  animal 
commodities  from  the  use  of  flufenacet 
on  field  com  and  soybeans. 

2.  Analytical  method.  An  adequate 
analytical  method,  gas  chromatography/ 
mass  spectrometry  with  selected  ion 


monitoring,  is  available  for  enforcement 
purposes.  Because  of  the  long  lead  time 
from  establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow.  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Room  119E.  CM  #2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202,  (703-305-5937). 

3.  Magnitude  of  residues.  Time 
limited  tolerances  exist  for  the 
combined  residues  of  flufenacet,  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-([5- 
{trifluoromethyl)-1.3.4-thiadiazol-2- 
yljoxyjacetamide  and  its  metabolites 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety  in  or  on  field  com 
grain  at  0.05  ppm.  field  com  forage  at 
0.4  ppm,  field  com  stover  at  0.4  ppm, 
and  soybean  seed  at  0.1  ppm.  The 
petitioner,  Bayer  Corporation  has 
amended  its  petition  (PP  6F4631)  to 
include  tolerances  for  residues  of  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-[(5- 
(trinuoromethyl)-l,3,4-thiadiazol-2- 
yljoxylacetamide  and  its  metabolites 
containing  the  4-nuoro-N-methylethyl 
benzenamine  moiety  at  0.1  ppm  for 
residues  in  or  on  the  raw  agncultural 
commodities  of  Crop  Group  1 5  (cereal 
grains).  Crop  Group  16  (forage,  stover 
and  hay  of  cereal  grains).  Crop  Group  17 
(grass  forage  and  grass  hay),  alfalfa 
forage,  alfalfa  hay,  alfalfa  seed,  clover 
forage,  and  clover  hay.  The  proposed 
tolerance  levels  are  adequate  to  cover 
residues  likely  to  be  present  in 
rotational  crops  planted  after  com  or 
soybeans  which  were  treated  with 
flufenacet. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  rat  acute  oral 
study  with  a  LDjo  of  1,617  miUigrams/ 
kilograms  for  males  and  589  mg/kg  for 
females. 

2.  Genotoxicty.  Flufenacet  was 
negative  for  mutagenic/genotoxic  effects 
in  a  Gene  mutation/ /n  vitro  assay  in 
bacteria,  a  Gene  mutation///i  vitro  assay 
in  Chinese  hamster  lung  fibroblasts 
cells,  a  Cytogenetics//n  vitro  assay  in 
Chinese  hamster  ovary  cells,  a 
Cytogenetics///!  vjVo  mouse 
micronucleus  assay,  and  an  In  vitro 
unscheduled  DNA  synthesis  assay  in 
primary  rat  hepatocytes. 

3.  Reproductive  and  developmental 
toxicity.  A  two-generation  rat 


reproduction  study  with  a  parental 
systemic  no  observed  eH^ect  level 
(NOEL)  of  20  ppm  [1.4  mg/kg/day  in 
males  and  1.5  mg/kg/day  in  females] 
and  a  reproductive  NOEX  of  20  ppm  (1.3 
mg/kg/day]  and  a  parental  systemic 
lowest  observed  effect  level  (LOEL)  of 
100  ppm  [7.4  mg/kg/day  in  males  and 
8.2  mg/kg/day  in  females]  based  on 
increased  liver  weight  in  Fl  females  and 
hepatocytomegaly  in  Fl  males  and  a 
reproductive  LOEL  of  100  ppm  [6.9  mg/ 
kg/day]  based  on  increased  pup  death  in 
early  lactation  (including  cannibalism) 
for  Fl  litters  and  the  same  effects  in 
both  Fl  and  F2  pups  at  the  high  dose 
level  of  500  ppm  [37.2  mg/kg/day  in  Fl 
males  and  41.5  mg/kg/day  in  Fl 
females,  respectively].  A  rat 
developmental  study  with  a  maternal 
NOEL  of  25  mg/kg/day  and  with  a 
maternal  LOEL  of  125  mg/kg/day  based 
on  decreased  body  weight  gain  initially 
and  a  developmental  NOEL  of  25  mg/ 
kg/day  and  a  developmental  LOEL  of 
125  mg/kg/day  based  on  decreased  fetal 
body  weight,  delayed  development 
[mainly  delays  in  ossification  in  the 
skull,  vertebrae,  stemebrae.  and 
appendages] ,  and  an  increase  in  the 
incidence  of  extra  ribs.  A  rabbit 
developmental  study  with  a  maternal 
NOEL  of  5  mg/kg/day  and  a  maternal 
LOEL  of  25  mg/kg/day  based  on 
histopathological  finds  in  the  liver  and 
a  developmental  NOEL  of  25  mg/kg/day 
and  a  developmental  LOEL  of  125  mg/ 
kg/day  based  on  increased  skeletal 
variations. 

4.  Subchronic  toxicity.  A  84-day  rat 
feeding  study  writh  a  No  Observed  Effect 
Level  (  NOEL)  less  than  100  ppm  [6.0 
mg/kg/day]  for  males  and  a  NOEL  of  100 
ppm  [7.2  rag/kg/day]  for  females  and 
with  a  Lowest  Observed  Effect  Level 
(LOEL)  of  100  ppm  [6.8  mg/kg/day]  for 
males  based  on  suppression  of 
thjTOxine  (T4)  level  and  a  LOEL  of  400 
ppm  (28.8  mg/kg/day]  for  females  based 
on  hematology  and  clinical  chemistry 
findings.  A  1 3-week  mouse  feeding 
study  with  a  NOEL  of  100  ppm  [18.2 
mg/kg/day  for  males  and  24.5  mg/kg/ 
day  for  females]  and  a  LOEL  of  400  ppm 
[64.2  mg/kg/day  for  males  and  91.3  mg/ 
kg/day  for  females]  based  on 
histopathology  of  the  liver,  spleen  and 
thyroid.  A  13-week  dog  dietary  study 
with  a  NOEL  of  50  ppm  [1.70  mg/kg/day 
for  males  and  1.67  mg/kg/day  for 
females]  and  a  LOEL  of  200  ppm  [6.90 
mg/kg/day  for  males  and  7.20  mg/kg/ 
day  for  females]  based  on  evidence  that 
the  bio-transformation  capacity  of  the 
liver  has  been  exceeded,  (as  indicated 
by  increase  in  LDH,  hver  weight,  ALK 
and  hepatomegaly),  globulin  and  spleen 
pigment  in  females,  decreased  T4  and 


34180 


Federal  Register/ Vol.  63.  No.  120 /Tuesday,  June  23.  1998 /Notices 


ALT  values  in  both  sexes,  decreased 
albumin  in  males,  and  decreased  serum 
glucose  in  females.  A  21-day  rabbit 
dermal  study  with  the  dermal  irritation 
NOEL  of  1.000  mg/kg/day  for  males  and 
females  and  a  systemic  NOEL  of  20  mg/ 
kg/ day  for  males  and  150  mg/kg/day  for 
females  and  a  systemic  LOEL  of  150  mg/ 
kg/day  for  males  and  1,000  mg/kg/day 
for  females  based  on  clinical  chemistry 
data  (decreased  T4  and  FT4  levels  in 
both  sexes)  and  centrilobular 
hepatocytomegaly  in  females. 

5.  Chronic  toxicity.  A  1-year  dog 
chronic  feeding  study  with  a  NOEL  was 
40  ppm  [1.29  mg/kg/day  in  males  and 
1.14  mg/kg/day  in  females)  and  a  LOEL 
of  800  ppm  (27.75  mg/kg/day  in  males 
and  26.82  mg/kg/day  in  females]  based 
on  increased  alkaline  phosphatase, 
kidney,  and  liver  weight  in  both  sexes, 
increased  cholesterol  in  males, 
decreased  T2.  T4  and  ALT  values  in 
both  sexes,  and  increased  incidences  of 
microscopic  lesions  in  the  brain,  eye. 
kidney,  spinal  cord,  sciatic  nerve  and 
liver.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  less 
than  25  ppm  [1.2  mg/kg/day  in  males 
and  l.S  mg/kg/day  in  females]  and  a 
LOEL  of  25  ppm  (1.2  mg/kg/day  in 
males  and  1.5  mg/kg/day  in  females] 
based  on  methemoglobinemia  and 
multi-organ  effects  in  blood,  kidney, 
spleen,  heart,  and  uterus.  Under 
experimental  conditions  the  treatment 
did  not  alter  the  spontaneous  timior 
profile.  In  a  mouse  carcinogenicity 
study  the  NOEL  was  less  than  50  ppm 
[7.4  mg/kg/day]  for  males  and  the  NOEL 
was  50  ppm  [9.4  mg/kg/day]  for  females 
and  the  LOEL  was  50  ppm  (7.4  mg/kg/ 
day]  for  males  and  the  LOEL  was  200 
ppm  (38.4  mg/kg/day)  for  females  based 
on  cataract  incidence  and  severity. 
There  was  no  evidence  of 
carcinogenicity  for  flufenacet  in  this 
study. 

6.  Animal  metabolism.  A  rat 
metabolism  study  showed  that  radio- 
labeled flufenacet  was  rapidly  absorbed 
and  metabolized  by  both  sexes.  Urine 
was  the  major  route  of  excretion  at  all 
dose  levels  and  smaller  amounts  were 
excreted  via  the  feces.  A  55-day  dog 
study  with  subcutaneous  administration 
of  Thiadone  [flufenacet  metabohte) 
supports  the  hypothesis  that 
limitationsin  glutathione 
interdependent  pathways  and 
antioxidant  stress  result  in  metabolic 
lesions  in  the  brain  and  heart  following 
flufenacet  exposure. 

7.  Endocrine  disruption.  EPA  is 
required  to  develop  a  screening  program 
to  determine  whether  certain  substances 
(including  all  pesticides  and  inerts)  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  naturally 


occurring  estrogen,  or  such  other  effect. 
The  Agency  is  currently  working  with 
interested  stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3, 1999)  to  implement 
this  program.  At  that  time.  EPA  may 
reqxiire  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  effects.  Based  on 
the  toxicological  findings  for  flufenacet 
relating  to  endocrine  disruption  effects, 
flufenacet  should  be  considered  as  a 
candidate  for  evaluation  as  an  endocrine 
disrupter  when  the  criteria  are 
established. 

C.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consiuned  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

1.  Dietary  exposure — i.  Food.  Dietary 
exposure  to  residues  of  a  pesticide  in  a 
food  commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consimied  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  varying 
consimiption  patterns  of  major 
identifiable  subgroups  of  consiuners, 
including  infants  and  children  is  taken 
into  accoimt.  The  TMRC  is  a  "worst 
case"  estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  Using  tolerance  levels  and 
percent  crop  treated,  the  residues  in  the 
diet  (food  only)  are  calculated  to  be 
0.0001  milligrams/kilogram  of  body 
weight  per  day  (mg/kg  bwt/ day)  or  2.6% 
of  the  RiD  for  the  general  U.S. 
population  and  0.00023  mg/kg  bwt/day 
or  5.8%  of  the  RfD  for  children  aged  1- 
6  years. 

ii.  Drinking  water.  Residues  of 
flufenacet  in  drinking  water  may 
comprise  up  to  0.0039  mg/kg  bwt/day 


(0.0040-0.0001  mg/kg  bwt/ day)  for  the 
U.S.  population  and  0.0038  mg/kg  bwt/ 
day  (0.00400-0.00023  mg/kg  bwt/day) 
for  children  1-6  years  old  (the  group 
exposed  to  the  highest  level  of 
flufenacet  residues  in  both  food  and 
water).  The  drinking  water  levels  of 
concern  (DWLOCs)  for  chronic  exposure 
to  flufenacet  in  drinking  water 
calculated  for  the  U.S.  population  was 
136  parts  per  biUion  (ppb)  assuming 
that  an  adult  weighs  70  kg  and 
consumes  a  maximum  of  2  liters  of 
water  per  day.  For  children  (1-6  years 
old),  the  DWLOC  was  37.7  ppb 
assiuning  that  a  child  weighs  10  kg  and 
consumes  a  maximum  of  1  Uter  of  water 
per  day.  The  drinking  water  estimated 
concentration  (DWECs)  for  groundwater 
(parent  flufenacet  and  degradate 
thiadone)  calculated  from  the 
monitoring  data  is  0.03  ppb  for  chronic 
concentrations  which  does  not  exceed 
DWLOC  of  37.7  ppb  for  children  (1-6 
years  old).  The  DWEC  for  surface  water 
based  on  the  computer  models  PRZM 
2.3  and  EXAMS  2.97.5  was  calculated  to 
be  14.2  ppb  for  chronic  concentration 
(parent  flufenacet  and  degradate 
thiadone)  which  does  not  exceed  the 
DWLOC  of  37.7  ppb  for  children  (1-6 
years  old). 

2.  Non-dietary  exposure.  There  are  no 
non-food  uses  of  flufenacet  currently 
registered  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act.  as 
amended.  No  non-dietary  exposures  are 
expected  for  the  general  population. 

D.  Cumulative  Effects 

Flufenacet  is  structurally  a 
thiadiazole.  EPA  is  not  aware  of  any 
other  pesticides  with  this  structure.  For 
flufenacet.  EPA  has  not  yet  conducted  a 
detailed  review  of  common  mechanisms 
to  determine  whether  it  is  appropriate, 
or  how  to  include  this  chemical  in  a 
cumulative  risk  assessment.  After  EPA 
develops  a  methodology  to  address 
common  mechanism  of  toxicity  issues 
to  risk  assessments,  the  Agency  will 
develop  a  process  (either  as  part  of  the 
periodic  review  of  pesticides  or 
otherwise)  to  reexamine  these  tolerance 
decisions.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  flufenacet  does 
not  appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purposes  of  these  tolerance  actions; 
therefore.  EPA  has  not  assumed  that 
flufenacet  has  a  common  mechanism  of 
toxicity  with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk.  The 
acute  endpoint  for  flufenacet  and  its 
metabolites  is  75  mg/kg/day.  The  acute 
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exposure  for  fluiiBnacet  and  its 
metabolites  is  0.0015  mg/kg/day  for  the 
general  U.S.  population  and  0.002  mg/ 
kg/day  for  children  1-6  years  of  age. 
The  DWLOC  far  acute  exposure  to 
flufanacet  in  drinking  water  calculated 
for  the  US.  populati(m  was  2.87  ppm 
and  for  children  (1-6  years  old)  was  813 
ppb.  These  figures  were  calculated  as 
follows.  First,  the  accept^Ie  acute 
exposiue  to  flTifsnacet  in  drinking  water 
was  obtained  by  subtracting  the  acute 
dietary  food  exposures  from  the  ratio  of 
the  acute  LOEL  to  the  acceptable  margin 
of  exposure  (MOE)  for  aggregate 
exposiue.  Then,  the  DWLOCs  were 
calculated  by  multiplying  the  acceptable 
exposure  to  flufenacet  in  drinking  water 
by  estimated  body  weight  (70  kg  for 
adults,  10  kg  for  children)  and  then 
dividing  by  the  estimated  daily  drinking 
water  consumption  (2  L/day  for  adults, 
1  L/day  for  children).  The  Agency's  SQ- 
Grow  model  estimates  peak  levels  of 
flufenacet  and  its  metabolite  thiadone  in 
groundwater  to  be  15.3  ppb.  PRZM/ 
EXAMS  estimates  peak  levels  of 
flufenacet  and  its  metabolite  thiadone  in 
surface  water  to  be  17  ppb.  EPA's  acute 
drinking  water  level  of  concern  is  well 
above  the  estimated  exposures  for 
flufenacet  in  water  for  the  U.S. 
population  and  subgroup  with  highest 
estimated  exposure. 

ii.  Chronic  risk.  The  chronic  endpoint 
for  flufenacet  is  0.004  mg/kg  bwt/day. 
Using  tolerance  levels  and  percent  crop 
treated,  the  residues  in  the  diet  (food 
only)  are  calculated  to  be  0.0001  mg/kg 
bwt/day  or  2.6%  of  the  Reference  dose 
(RfD)  for  the  general  U.S.  population 
and  0.00023  mg/kg  bwt/day  or  5.8%  of 
the  RfD  for  children  aged  1-6  years. 
Therefore,  residues  of  flufenacet  in 
drinking  water  may  comprise  up  to 
0.0039  mg/kg  bwt/day  (0.0040-0.0001 
mg/kg  bwt/day)  for  the  U.S.  population 
and  0.0038  mg/kg  bwt/day  (0.00400- 
0.00023  mg/kg  bwt/day)  for  children  1- 
6  years  old  (the  group  exposed  to  the 
highest  level  of  flufenacet  residues  in 
both  food  and  water).  The  DWLOCs  for 
chronic  exposure  to  flufenacet  in 
drinking  water  calculated  for  the  U.S. 
population  was  136  ppb  assuming  that 
an  adult  weighs  70  kg  and  consimies  a 
maximum  of  2  liters  of  water  per  day. 
For  children  (1-6  years  old),  the 
DWLCXi;  was  37.7  ppb  assuming  that  a 
child  weighs  10  kg  and  consumes  a 
maximum  of  1  liter  of  water  per  day. 
The  drinking  water  estimated 
concentration  (DWECs)  for  groundwater 
(parent  flufenacet  and  degradate 
thiadone)  calculated  from  the 
monitoring  data  is  0.03  ppb  for  chronic 
concentrations  which  does  not  exceed 
the  DWLOC  of  37.7  ppb  for  children  (1- 


6  years  old).  The  DWEC  for  surface 
water  based  on  the  computer  models 
PRZM  2.3  and  EXAMS  2.97.5  was 
calculated  to  be  14.2  ppb  for  chronic 
concentratiCHi  (parent  flufenacet  and 
degradate  thiadone)  which  does  not 
exceed  the  DWLOC  of  37.7  ppb  for 
children  (1-6  years  old).  EPA  concludes 
that  there  is  a  reascnaUe  certainty  that 
no  harm  will  restilt  from  aggregate 
exposure  to  flufenacet  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
flufenacet,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capabiUty  of  mating 
animals  and  data  on  systemic  toxicity. 
FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Although  there  is  no 
indication  of  increased  sensitivity  to 
yoimg  rats  or  rabbits  following  pre-  and/ 
or  post-natal  exposure  to  flufenacet  in 
the  standard  developmental  and 
reproductive  toxicity  studies,  an 
additional  developmental  neurotoxicity 
study,  which  is  not  normally  required, 
is  needed  to  access  the  susceptibility  of 
the  offspring  in  function/neurological 
development.  Therefore,  EPA  has 
required  that  a  developmental 
neurotoxicity  study  be  conducted  with 
flufenacet  and  a  threefold  safety  factor 
for  children  and  infants  will  be  used  in 
the  aggregate  dietary  acute  and  chronic 
risk  assessment.  Although  there  is  no 
indication  of  additional  sensitivity  to 
yoimg  rats  or  rabbits  following  pre-  and/ 
or  post-natal  exposure  to  flufenacet  in 
the  developmental  and  reproductive 
toxicity  studies;  the  Agency  concluded 
that  the  FQPA  safety  factor  should  not 
be  removed  but  instead  reduced 
because: 

(i)  There  was  no  assessment  of 
susceptibility  of  the  offispring  in 
functional/neurological  developmental 
and  reproductive  studies. 

(ii)  There  is  evidence  of  neurotoxicity 
in  mice,  rats,  and  dogs. 

(iii)  There  is  concern  for  thyroid 
hormone  disruption. 


F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Conunisaion  (Codex)  Maximum  Rasidue 
Levels  (MRLs)  for  flufenacet.  Games  A. 
Tompkins). 

3.  FMC  Corporation 

PP8F4970 

EPA  has  recmved  pesticide  petitions 
(PP  8F4970)  from  FMC  Corporation, 
1735  Market  StreetJ>hiladelphia,  PA 
19103,  proposing  pursuant  to  section 
408  (d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  21  U.S.C  346a(d),  to 
amend  40  CFR  180.418  by  establishing 
a  tolerance  for  residues  of  the 
insecticide  zeta-cypennethrin  (±a- 
Cyano(3-phenoxyphenyl)methyl  ( ±)  cis, 
trans  3-(2,2-didiloroethenyl)-2.2- 
dimethylcyclopropanecarboxylate)in  at 
on  the  raw  agricultural  commodity 
Brassica  vegetables,  head  and  stem  at 
2.0  p{Hn  and  Brassica  vegetables,  leafy 
at  14.0  ppm;  and  the  leafy  vegetables 
(except  Brassica  vegetables)  group  at 
10.0  ppmn.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1 .  Plant  metabolism.  The  metabolism 
of  cypermethnn  in  plants  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radio  labelled  cypermethnn  in 
various  crops  all  showing  similar 
results.  The  residue  of  concern  is  the 
parent  compoimd  only. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  cypermethrin  in 
or  on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances  (Gas  Chromatography  with 
Electron  Capture  Detection  (GC/ECD). 

3.  Magnitude  of  residues.  Crop  field 
trial  residue  data  from  studies 
conducted  at  the  maximum  label  rates 
for  head  and  stem  Brassica  vegetables, 
leafy  Brassica  greens,  and  leafy 
vegetables  (except  Brassica  vegetables) 
group,  show  that  the  proposed  zeta- 
cypermethrin  tolerances  on  Brassica 
vegetables,  head  and  stemat  2.0  ppm 
and  Brassica  vegetables,  leafy  at  14.0 
ppm;  and  the  leafy  vegetables  (except 
Brassica  vegetables)  group  at  10.0  ppm 
will  not  be  exceeded  when  the  zeta- 
cypermethrin  products  labeled  for  these 
uses  are  used  as  directed. 
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B.  Toxicolopcal  Profile 

1  Acute  toxicity.  For  the  purposes  of 
assessing  acute  dietary  risk,  FMC  has 
used  the  no-observed -effected  label 
(NOEL)  of  3.8  mg/kg/day  based  on  the 
NOEL  of  7.5  mg/kg/day  from  the 
cypermethrin  chronic  feeding/ 
oncogeniaty  study  in  rats  and  a 
correction  factor  of  two  to  account  for 
the  differences  in  the  percentage  of  the 
biologically  active  isomer  The  LOEL  of 
50.0  mg/kg/day  was  based  on 
neurologiaal  signs  which  were 
displayed  during  week  one  of  the  study. 
This  acute  dietary  end  point  is  used  to 
determine  acute  dietary  risks  to  all 
population  subgroups. 

2.  Genotoxicity.  TTie  following 
genotoxidty  tests  were  all  negative:  in 
vivo  chromosomal  aberration  In  rat  bone 
marrow  cells;  in  vitro  cytogenic 
chromosome  aberration;  unscheduled 
DNA  synthesis;CHO/HGPTT  muUgen 
assay;  weakly  mutagenic:  gene  mutation 
(Ames). 

3.  Reproductive  and  developmental 
toxicity.  No  evidence  of  additional 
sensitivity  to  yoxmg  rats  was  observed 
following  pre-  or  postnatal  exposure  to 
zeta-cypermethrin . 

i.  A  2-generation  reproductive  toxicity 
study  with  zeta-cypermethrin  in  rats 
demonstrated  a  NOEL  of  7.0  mg/kg/day 
and  a  LOEL  of  27.0  mg/kg/day  for 
parental/systemic  toxicity  based  on 
body  weight,  organ  weight,  and  clinical 
signs.  There  were  no  adverse  effects  in 
reproductive  performance.  The  NOEL 
for  reproductive  toxicity  was  considered 
to  be  >  45.0  mg/kg/day  the  highest  dose 
tested  (HDT). 

ii.  A  developmental  study  with  zeta- 
cypermethrin  in  rats  demonstrated  a 
maternal  NOEL  of  12.5  mg/kg/day  and 
a  LOEL  of  25  mg/kg/day  based  on 
decreased  maternal  body  weight  gain, 
food  consumption  and  clinical  signs. 
There  were  no  signs  of  developmental 
toxicity  at  35.0  mg/kg/day.  the  higest 
dose  level  tested  (HDLT). 

iii.  A  developmental  study  with 
cypermethrin  in  rabbits  demonstrated  a 
maternal  NOEL  of  100  mg/kg/day  and  a 
LOEL  of  450  mg/kg/day  based  on 
decreased  body  weight  gain.  There  were 
no  signs  of  developmental  toxicity  at 
700  mg/kg/day,  the  HDLT. 

4.  Subchronic  toxicity —  Short-  and 
intermediate-term  toxicity.  The  NOEL  of 
3.8  mg/kg/day  based  on  the  NOEL  7.5 
mg/kg/day  from  the  cypermethrin 
chronic  feeding/oncogenicity  study  in 
rats  and  a  correction  factor  of  two  to 
account  for  the  biologically  active 
isomer  would  also  be  used  for  short-and 
intermediate-term  MOE  calculations  (as 
well  as  acute,  discussed  in  (1)  above). 
The  LOEL  of  50.0  mg/kg/day  was  based 
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on  neurological  signs  which  were 
displayed  during  week  one  of  the  study. 

5.  Chronic  toxicity.  The  reference  dose 
(RfD)  of  0.0125  mg/kg/day  for  zeta- 
cypermethrin  is  based  on  a  NOEL  of  2.5 
mg/kg/day  from  a  cypermethrin  rat 
reproduction  study  and  an  uncertainty 
factor  of  200  (used  to  account  for  the 
differences  in  the  percentage  of  tbe 
biologically  active  isomer).  The 
endpoint  effect  of  concern  was  based  on 
consistent  decreased  body  weight  gam 
in  both  sexes  at  the  LOEL  of  7.5  mg/kg/ 

day. 

Cypermethrin  is  classified  as  a  Group 
C  chemical  (possible  human  carcinogen 
with  Umited  evidence  of  carcinogenicity 
in  animals)  based  upon  limited 
evidence  for  carcinogenicity  in 
femalemice;  assignment  of  a  Q*  has  not 
been  recommended. 

6.  Animal  metabolism.  The 
metabolism  of  cypermethrin  in  animals 
is  adequately  understood.  Cypermethrin 
has  been  shown  to  be  rapidly  absorbed. 
distributed,  and  excreted  in  rats  when 
administered  orally.  Cypermethrin  is 
metabohzed  by  hydrolysis  and 
oxidation. 

7.  Metabolite  toxicology.  The  Agency 
has  previously  determined  that  the 
metabolites  of  cypermethrin  are  not  of 
lexicological  concern  and  need  not  be 
included  in  the  tolerance  expression. 

8.  Endocrine  disruption.  No  special 
studies  investigating  potential 
estrogenic  or  other  endocrine  effects  of 
cypermethrin  have  been  conducted. 
However,  no  evidence  of  such  effects 
were  reported  in  the  standard  battery  of 
required  toxicology  studies  which  have 
been  completed  and  found  acceptable. 
Based  on  these  studies,  there  is  no 
evidence  to  suggest  that  cypermethrin 
has  an  adverse  effect  on  the  endocrine 
system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Permanent  tolerances,  in  support  of 
registrations,  currently  exist  for  residues 
of  zeta-cypermethrin  on  cottonseed; 
pecans;  lettuce,  head;  onions,  bulb;  and 
cabbage  and  livestock  commodities  of 
cattle,  goats,  hogs,  horses,  and  sheep. 
For  the  purposes  of  assessing  the 
potentialdietary  exposure  for  these 
existing  and  the  subject  proposed 
tolerances,  FMC  has  utilized  available 
information  on  anticipated  residues, 
monitoring  data  and  percent  crop 
treated  as  follows: 

ii.  Acute  exposure  and  risk.  Acute 
dietary  exposure  risk  assessments  are 
performed  for  a  food-use  pesticide  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  For  the  purposes  of  assessing 


acute  dietary  risk  for  zeta-cypermethrin, 
FMC  has  used  the  NOEL  of  3.8  mg/kg/ 
day  based  on  the  NOEL  of  7.5  mg/kg/ 
day  from  the  cypermethrin  chronic 
feeding/oacogenidty  study  in  rats  and  a 
correction  factor  of  two  to  account  for 
the  diffierancas  in  the  percentage  of  the 
biologically  active  isomer.  The  LOEL  of 
50.0  mg/kg/day  was  based  on 
neurological  signs  which  were 
displayed  during  week  one  of  this 
study.  This  acute  dietary  endpoint  is 
used  to  determine  acute  dietajy  risks  to 
all  population  subgroups.  Available 
information  on  anticipated  residues, 
monitoring  data  and  percent  crop 
treated  was  incorporated  into  a  Tier  3 
analysis,  using  Monte  Carlo  modeling 
for  commodities  that  may  be  consumed 
in  a  single  serving.  These  assessments 
show  that  the  margins  of  exposure 
(MOE)  are  significantly  greater  than  the 
EPA  standard  of  100  for  all 
subpopulations.  The  95th  percentile  of 
exposure  for  the  overall  U.  S. 
population  was  estimated  to  be 
0  000708  mg/kg/day  (MOE  of  5364); 
99th  percentile  0.002677  mg/kg/day 
(MOE  of  1420);  and  99.9th  percentile 
0.012098  mg/kg/day  (MOE  of  314).  The 
95th  percentile  of  exposure  for  all 
infants  <1-  year  old  was  estimated  to  be 
0.000264  mg/kg/day  (MOE  of  14394); 
99th  percentile  0.00189  mg/kg/day 
(MOE  of  2011);  and  99.9th  percentile 
0.018164  mg/kg/day  (MOE  of  209).  The 
95th  percentile  of  exposure  for  nursing 
infants  <l-year  old  was  estimated  to  be 
0.000026  mg/kg/day  (MOE  of  147540): 
99th  percentile  0.000484  mg/kg/day 
(MOE  of  7843);  and  99.9th  percentile 
0.002004  mg/kg/day  (MOE  of  1896).The 
95th  percentile  of  exposure  for  non- 
nursing  mfants  <  1-  year  old  was 
estimated  to  be  0.000367mg/kg/day 
(MOE  of  10342);  99th  percentile 
0.005649  mg/kg/day  (MOE  of  673);  and 
99.9th  percentile  0.019823  mg/kg/day 
(MOE  of  192).  The  95th  percentile  of 
exposure  for  children  1  to  6-years  old 
(the  most  highly  exposed  population 
subgroup)  and  children  7  to  12-years  old 
was  estimated  to  be,  respectively, 
0.000742  mg/kg/day  (MOE  of  5120)  and 
0.00748  mg/kg/day  (MOE  of  5077);  99th 
percentile  0.003061  mg/kg/day  (MOE  of 
1241)  and  0.002638  (MOE  of  1440);  and 
99.9th  percentile  0.031769  mg/kg/day 
(MOE  of  120)  and  0.013432  (MOE  of 
283).  Therefore.  FMC  concludes  that  the 
acute  dietary  risk  of  zeta-cypermethrin, 
as  estimated  by  the  dietary  risk 
assessment,  does  not  appear  to  be  of 
concern. 

iii.  Chronic  exposure  and  risk.  RfD  of 
0.0125  mg/kg/day  for  zeta-cypermethrin 
is  based  on  a  NOEL  of  2.5  m^kg/day 
from  a  cypermethrin  rat  reproduction 
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study  and  an  uncertainty  factor  of  200 
(used  to  account  for  the  differences  in 
the  percentage  of  the  biologically  active 
isomer).  The  endpoint  effect  of  concern 
was  based  on  consistent  decreased  body 
weight  gain  in  both  sexes  at  the  LOEL 
of  7.5  mg/kg/day.  A  chronic  dietary 
exposure/risk  assessment  has  been 
performed  for  zeta-cypermethrin  using 
the  above  RfD.  Available  information  on 
anticipated  residues,  monitoring  data 
and  percent  crop  treated  was 
incorporated  into  the  analysis  to 
estimate  the  einticipated  residue 
contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance  level  residues.  The  ARC  are 
estimated  to  be  0.000098  mg/kg  body 
weight/day  (mg/kg/bwt/day)  and  utilize 
0.8  %  of  the  RfD  for  the  overall  U.  S. 
population.  The  ARC  for  non-nursing 
infants  (<l-year)  and  nursing  infants 
(<l-year)  are  estimated  to  be  0.00016 
mg/kg/dav  and  0.00001  mg/kg/day  and 
utilizes  1.3  %  and  0.1  %  of  the  RfD, 
respectively.  The  ARC  for  children  1-6 
years  old  (subgroup  most  highly 
exposed)  and  children  7-12  years  old  are 
estimated  to  be  0.000172  mg/kg  bwt/day 
and  0.000092  mg/kg  bwt/day  and 
utilizes  1.4  %  and  0.7  %  of  the  RfD, 
respectively.  Generally  speaking,  the 
EPA  has  no  cause  for  concern  if  the  total 
dietary  exposure  from  residues  for  uses 
for  which  there  are  published  and 
proposed  tolerances  is  less  than  100  % 
of  the  RfD.  Therefore,  FMC  concludes 
that  the  chronic  dietary  risk  of  zeta- 
cypermethrin,  as  estimated  by  the 
dietary  risk  assessment,  does  not  appear 
to  be  of  concern. 

2.  Drinking  water.  Laboratory  and 
field  data  have  demonstrated  that 
cypermethrin  is  immobile  in  soil  and 
will  not  leach  into  groundwater.  Other 
data  show  that  cypermethrin  is  virtually 
insoluble  in  water  and  extremely 
lipophilic.  As  a  result,  FMC  concludes 
that  residues  reaching  surface  waters 
from  field  runoff  will  quickly  adsorb  to 
sediment  particles  and  be  partitioned 
from  the  water  column.  Further,  a 
screening  evaluation  of  leaching 
potential  of  a  typical  pyrethroid  was 
conducted  using  EPA's  Pesticide  Root 
Zone  Model  (PRZM3).  Based  on  this 
screening  assessment,  the  potential 
concentrations  of  a  pyrethroid  in 
groundwater  at  depths  of  1  and  2  meters 
are  essentially  zero  (<0.001  part  per 
billion  (PPB).  Surface  water 
concentrations  for  pyrethroids  were 
estimated  using  PRZM3  and  Exposure 
Analysis  Modeling  System  (EXAMS) 
using  standard  EPA  cotton  runoff  and 
Mississippi  pond  scenarios.  The 
maximum  concentration  predicted  in 


the  simulated  pond  was  0.052  PPB. 
Concentrations  in  actual  drinking  water 
would  be  much  lower  than  the  levels 
predicted  in  the  hypothetical,  small, 
stagnant  farm  pond  model  since 
drinking  water  derived  from  surface 
water  would  normally  be  treated  before 
consumption.  Based  on  these  analyses, 
the  contribution  of  water  to  the  dietary 
risk  estimate  is  negligible.  Therefore, 
FMC  concludes  that  together  these  data 
indicate  that  residues  are  not  expected 
to  occur  in  drinking  water. 

3.  Non-dietary  exposure.  Zeta- 
cypermethrin  is  registered  for 
agricultural  crop  applications  only, 
therefore  non-dietary  exposure 
assessments  are  not  warranted. 

D.  Cumulative  Effects 

In  consideration  of  potential 
cumulative  effects  of  cyp>ermethrin  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  to  our 
knowledge  there  are  currently  no 
available  data  or  other  reliable 
information  indicating  that  any  toxic 
effects  produced  by  cypermethrin 
would  be  cumulative  with  those  of  other 
chemical  compounds;  thus  only  the 
potential  risks  of  cypermethrin  have 
been  considered  in  this  assessment  of  its 
aggregate  exposure.  FMC  intends  to 
submit  information  for  the  EPA  to 
consider  concerning  potential 
cumulative  effects  of  cypermethrin 
consistent  with  the  schedule  established 
by  EPA  at  62  FR  42020  (August  4, 1997) 
(FRL  5734-6)  and  other  EPA 
publications  pursuant  to  the  Food 
Quality  Protection  Act. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  a 
complete  and  reliable  toxicology 
database,  the  RfD  for  zeta-cypermethrin 
is  0.0125  mg/kg/day.  based  on  a  NOEL 
of  2.5  mg/kg/day  and  a  LOEL  of  7.5  mg/ 
kg/day  from  the  cypermethrin  rat 
reproduction  study  and  an  uncertainty 
factor  of  200.  Available  information  on 
anticipated  residues,  monitoring  data 
and  percent  crop  treated  was 
incorporated  into  an  analysis  to  estimate 
the  ARC  for  26  population  subgroups. 
The  ARC  is  generally  considered  a  more 
realistic  estimate  than  an  estimate  based 
on  tolerance  level  residues.  The  ARC  are 
estimated  to  be  0.000098  mg/kg/bwt/day 
and  utilize  0.8  of  the  RfD  or  the  overall 
U.  S.  population.  The  ARC  for  non- 
nursing  infants  (<l-year)  and  nursing 
infants  (<1-  year)  are  estimated  to  be 
0.00016  rag/kg/day  and  0.00001  mg/kg/ 
day  and  utilizes  1.3  %  and  0.1  %  of  the 
RfD,  respectively.  The  ARC  for  children 
1-6  years  old  (subgroup  most  highly 
exposed)  and  children  7-12  years  old  are 
estimated  to  be  0.000172  mg/kg  bwt/day 


and  0.000092  mg/kg  bwt/day  and 
utilizes  1.4  %  and  0.7  %  of  the  RfD. 
respectively.  Generally  speaking,  the 
EPA  has  no  cause  for  concern  if  the  total 
dietary  exposure  from  residues  for  uses 
for  which  there  are  published  and 
proposed  tolerances  is  less  than  100  % 
of  the  RfD.  Therefore,  FMC  concludes 
that  the  chronic  dietary  risk  of  zeta- 
cypermethrin,  as  estimated  by  the 
aggregate  risk  assessment,  does  not 
appear  to  be  of  concern. 

For  the  overall  U.S.  population,  the 
calculated  margins  of  exposure  (MOE)  at 
the  95th  percentile  was  estimated  to  be 
5364;  1420  at  the  99th  percentile;  and 
314  at  the  99.9th  percentile.  For  all 
infants  <  1-year  old,  the  calculated  MOE 
at  the  95th  percentile  was  estimated  to 
be  14394;  2011  at  the  99th  percentile; 
and  209  at  the  99.9th  percentile.  For 
nursing  infants  <  1-year  old,  the 
calculated  MOE  at  the  95th  percentile 
was  estimated  to  be  147540;  7843  at  the 
99th  percentile;  and  1896  at  the  99.9th 
percentile.  For  non-nursing  infants  <  1- 
year  old,  the  calculated  MOE  at  the  95th 
percentile  was  estimated  to  be  10342; 
673  at  the  99th  percentile;  and  192  at 
the  99.9th  percentile.  For  the  most 
highly  exp>osed  population  subgroup, 
children  1-  6  years  old,  and  for  children 
7-12  years  old,  the  calculated  MOEs  at 
the  95th  percentile  were  estimated  to  be, 
respectively,  5120  and  5077;  1241  and 
1440  at  the  99th  percentile;  and  120  and 
283  at  the  99.9th  percentile.  Therefore, 
FMC  concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
acute  exposure  to  zeta-cypermethrin. 

2.  Infants  and  children — i.  General.  In 
assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  zeta-cypermethrin.  FMC 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit, 
and  a  2-generation  reproductive  study 
in  the  rat.  The  data  demonstrated  no 
indication  of  increased  sensitivity  of 
rats  to  zeta-cypermethrin  or  rabbits  to 
cypermethrin  in  utero  and/or  postnatal 
exposure  to  zeta-cypermethrin  or 
cypermethrin.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  pesticide 
exposure  during  prenatal  development 
to  one  or  both  parents.  Reproduction 
studies  provide  information  relating  to 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database. 
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ii.  Developmental  toxicity  studies.  In 
the  prenatal  developmental  toxicity 
studies  in  rats  and  rabbits,  there  was  no 
evidence  of  developmental  toxicity  at 
the  HDT  (35.0  mg/kg/day  in  rats  and 
700  mg/kg/day  in  rabbits).  Decreased 
body  weight  gain  was  observed  at  the 
maternal  LOEL  in  each  study;  the 
maternal  NOEL  was  established  at  12.5 
mg/kg/day  in  rats  and  100  mg/kg/day  in 
rabbits. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproduction  study  in  rats, 
offspring  toxicity  (body  weight)  and 
parental  toxicity  (body  weight,  organ 
weight,  and  clinical  signs)  was  observed 
at  27.0  mg/kg/day  and  greater.  The 
parental  systemic  NOEL  was  7.0  mg/kg/ 
day  and  the  parental  systemic  LOEL  was 
27.0  mg/kg/day.  There  were  no 
developmental  (pup)  or  reproductive 
effects  up  to  45.0  mg/kg/day.  HDT. 

iv.  Pre-  and  post-natal  sensitivity — a. 
Pre-natal.  There  was  no  evidence  of 
developmental  toxicity  in  the  studies  at 
the  HDT  in  the  rat  (35.0  mg/kg/day)  or 
in  the  rabbit  (700  mg/kg/day).  Therefore, 
there  is  no  evidence  of  a  special  dietary 
risk  (either  acute  or  chronic)  for  infants 
and  children  which  would  require  an 
additional  safety  factor. 

b.  Post-natal.  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
post-natal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 

c.  Conclusion.  Based  on  the  above, 
FMC  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor,  and  that  an 
additional  uncertainty  factor  is  not 
needed  to  protect  the  safety  of  infants 
and  children.  As  stated  above,  aggregate 
exposure  assessments  utilized 
significantly  less  than  1  %  of  the  RfD/or 
either  the  entire  U.  S.  fKjpulation  or  any 
of  the  26  population  subgroups 
including  infants  and  children. 
Therefore,  it  may  be  concluded  that 
there  is  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to 
cypermethrin  residues. 

3.  Subchronic  toxicity —  Short-  and 
intenvediate-term  toxicity.  The  NOEL  of 
3.8  mg/kg/day  based  on  the  NOEL  7.5 
mg/kg/day  from  the  cypermethrin 
toxicity/oncogenicity  study  in  rats  and  a 
correction  factor  of  two  to  account  for 
the  biologically  active  isomer  would 
also  be  used  for  short-  and  intermediate- 
term  MOE  calculations  (as  well  as  acute, 
discussed  in  (E.l.)  above).  The  LOEL  of 
this  study  of  50.0  mg/kg/day  was  based 
on  neurological  signs  observed  in  the 
first  week  of  the  study. 


F.  International  Tolerances 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  residues  of 
zeta-cypermethrin  in  or  on  Brassica, 
head  and  stem  vegetables;  Brassica, 
leafy  vegetables;  and  leaf)'  vegetables 
(except  Brassica  vegetables)  group. 
(Stephaine  Willette). 
(FR  Doc.  98-16673  Filed  6-22-98;  8:45  am) 
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ENVIRONMEFfTAL  PROTECTION 
AGENCY 

[FRL-61 14-31 

Proposed  CERCLA  Prospective 
Purchaser  Agreement  and  Proposed 
CERCLA  Section  122(h)(1) 
Administrative  Cost  Recovery 
Settlement  Agreement  for  the  Ingram- 
Richardson  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposal  of  CERCLA 
Prospective  Purchaser  Agreement  and 
Proposal  of  CERCLA  section  122(h)(1) 
Administrative  Cost  Recovery 
Settlement  Agreement  for  the  Ingram- 
Richardson  site. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  42  U.S.C.  9601 
et  seg.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  Pub.  L.  99-^99, 
notification  is  hereby  given  that  a 
proposed  Agreement  and  Covenant  Not 
to  Sue  (Agreement)  for  the  Ingram- 
Richardson  Site  (the  Site)  located  near 
Frankfort,  in  Clinton  County,  Indiana, 
has  been  executed  by  Clinton  County, 
Indiana  (the  County),  Frankfort  Market 
Place,  Inc.  (Frankfort  Market  Place),  and 
Kelly  Strange  (Mr.  Strange).  The 
proposed  Agreement  has  been 
submitted  to  the  Attorney  General  for 
approval.  The  proposed  Agreement 
would  resolve  certain  potential  claims 
of  the  United  States  under  sections  106 
and  107  of  CERCLA.  42  U.S.C.  9606  and 
9607,  against  the  County,  as  the 
prospective  purchaser  of  the  Site.  The 
proposed  Agreement  also  would  resolve 
the  potential  liability  of  Frankfort 
Market  Place  and  Mr.  Strange  (who  are 
alleged  to  be  past  and  current  owners 
and  operators  of  the  Site)  under 
CERCLA  section  107  for  certain  past 
response  costs  incurred  in  connection 
with  the  Site,  pursuant  to  the 
administrative  cost  recovery  settlement 
authority  conferred  by  CERCLA  section 
122(h)(1),  42  U.S.C.  9622(h)(1). 

The  components  of  the  proposed 
Agreement  relating  to  the  County  would 


require  the  County  to  pay  $7,500  to  the 
United  States  and  to  demolish  unusable 
buildings  on  the  Site  before 
redeveloping  the  Site  for  use  as  a 
residential  treatment  center  for 
juveniles.  The  United  States  would 
remove  the  CERCLA  lien  currently 
placed  on  the  Site  property. 

The  components  of  the  proposed 
Agreement  relating  to  Frankfort  Market 
Place  and  Mr.  Strange  provide  that:  (1) 
Frankfort  Market  Place  and  Mr.  Strange 
will  pay  $7,500  to  the  United  States,  to 
be  applied  toward  more  than  $2,789 
million  in  unreimbursed  past  response 
costs  incurred  in  connection  with 
removal  action  undertaken  at  the  Site; 
(2)  Frankfort  Market  Place  and  Mr. 
Strange  will  convey  their  ownership 
interest  in  the  Site  to  the  County,  at  no 
cost  to  the  County;  and  (3)  the  United 
States  will  grant  Frankfort  Market  Place 
and  Mr.  Strange  a  covenant  not  to  sue 
for  past  response  costs  incurred  in 
connection  with  the  removal  action  (and 
will  dismiss  without  prejudice  a 
pending,  unanswered  civil  judicial 
complaint  filed  by  the  United  States 
against  Frankfort  Market  Place  under 
(iRCLA  section  107),  and  those  parties 
will  obtain  contribution  protection  as 
provided  by  CERCLA  sections  113(f)(2) 
and  122(h)(4]  upon  satisfactory 
completion  of  their  obligations  under 
the  Agreement. 

The  Site  is  not  on  the  NPL,  and  no 
further  response  activities  at  the  Site  are 
anticipated  at  this  time. 
DATES:  Comments  on  the  proposed 
Agreement  must  be  received  by  July  23, 
1998. 

ADDRESSES:  A  copy  of  the  proposed 
Agreement  is  available  for  review  at 
U.S.  EPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Please  contact  Karen  Peaceman  at  (312) 
353-5751  prior  to  visiting  the  Region  5 
office. 

Comments  on  the  proposed 
Agreement  should  be  addressed  to 
Karen  Peaceman,  Office  of  Regional 
Counsel.  U.S.  EPA,  Region  5,  77  West 
Jackson  Boulevard,  (Mail  Code  C-14J), 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Peaceman  at  (312)  353-3751  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  notice,  is 
open  for  comments  on  the  proposed 
Agreement.  Comments  should  be  sent  to 
the  addressee  identified  in  this 
document. 
Doug  Ballotti. 

Acting  Director,  Superfund  Division,  Region 
#5 
IFR  Doc.  98-16670  Filed  6-22-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
CollectJon(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

June  16.  1998. 

SUIMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  24,  1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St., 
NW.,  Washington.  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  No.:  3060-0405. 

Title:  Application  for  Authority  to 
Construct  or  Make  Changes  in  an  FM 
Translator  or  FM  Booster  Station. 

Form  No.:  FCC  349. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 


Number  of  Respondents:  875. 

Estimatea  Hours  Per  Response:  16 
hours  (4  hours  respondent,  1.5  hours 
contract  attorney,  10.5  hours  consulting 
engineer). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $2,492,000. 

Estimated  Total  Annual  Burden: 
3,500. 

Needs  and  Uses:  FCC  349  is  used  to 
apply  for  authority  to  construct  a  new 
FM  translator  or  FM  booster  broadcast 
station,  or  to  make  changes  in  the 
existing  facilities  of  such  stations.  This 
collection  also  includes  the  third  party 
disclosure  requirement  of  Section 
73.3580.  This  section  requires  local 
public  notice  in  a  newspaper  of  general 
circulation  of  the  filing  of  all 
applications  for  new  or  major  change  in 
facilities.  This  notice  must  be  completed 
within  30  days  of  the  tendering  of  the 
application.  This  notice  must  be 
published  at  least  twice  a  week  for  two 
consecutive  weeks  in  a  three-week 
period.  A  copy  of  this  notice  must  be 
placed  in  the  public  inspection  file 
along  with  the  application.  The  data  is 
used  by  FCC  staff  to  ensure  that  the 
applicant  meets  basic  statutory 
requirements  and  will  not  cause 
interference  to  other  licensed  broadcast 
services. 
OMB  Approval  No.:  3060-0662. 

Title:  Section  21.930,  Five  year  build- 
out  requirements. 

Fonj}  No.:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  493. 

Estimatea  Hours  Per  Response:  4 
hours  (1  hour  respondent,  3  hoiu^ 
consulting  engineer). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $184,975. 

Estimated  Total  Annual  Burden:  493. 

Needs  and  Uses:  A  BTA  authorization 
holder  has  a  five-year  build-out  period, 
beginning  on  the  date  of  the  grant  of  the 
BTA  authorization  euid  terminating  on 
the  5th  year  anniversary  of  the  grant  of 
the  authorization,  within  which  it  may 
develop  and  expand  MDS  station 
operations  within  its  service  area. 
Section  21.930(c)  requires  the  Basic 
Trading  Area  (BTA)  holder  to  file  vdth 
the  Commission  a  demonstration  that 
the  holder  has  met  construction 
requirements.  This  demonstration  must 
be  filed  sixty  days  prior  to  the  end  of  the 
five  year  build-out  period.  These  filings 
will  not  occur  until  FY  2001.  (The 
certification  of  completion  of 
construction  (FCC  304-A)  required  by 
Section  21.930(a)(3)  has  separate  OMB 


approval  under  control  number  3060- 
0664.)  The  data  is  used  by  FCC  staff  to 
determine  if  the  BTA  holder  has  met  its 
construction  requirements  and  to  ensure 
that  service  is  promptly  deUvered  to  the 
public.  The  Commission  will  issue  a 
declaration  that  the  holder  has  met  the 
construction  requirements. 
OMB  Approval  No.:  3060-0660. 

Tif7e;  Section  21.937,  Negotiated 
Interference  Protection. 

Fonn  No.:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  75. 

Estimated  Hours  Per  Response:  30 
hours  (6  hours  respondent,  8  hours 
contract  attorney,  16  hours  consulting 
engineer). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $270,000. 

Estimated  Total  Annual  Burden:  450 
hours. 

Needs  and  Uses:  Under  Section 
21.937,  the  level  of  acceptable 
electromagnetic  interference  that  occurs 
at  or  within  the  boundaries  of  an 
adjacent  Basic  Trading  Area  (BTA), 
partitioned  service  area  or  an  incumbent 
MDS  station's  protected  service  area, 
can  be  negotiated  and  established  with 
the  written  consent  of  the  affected 
licensee.  Thus,  Section  21.937  permits 
negotiated  interference  agreements 
among  these  parties.  These  vmtten 
agreements  must  be  submitted  to  the 
Commission  within  thirty  days  of 
ratification.  (These  agreements  are  often 
included  with  the  submission  of  the 
FCC  304  attached  as  Exhibits.)  These 
agreements  allow  the  parties  to  establish 
acceptable  levels  of  interference  based 
on  the  design  of  their  stations  and 
service  needs.  These  agreements  are  the 
most  effective  means  of  regulating 
interference  and  they  provide  flexibility 
in  designing  MDS  systems. 
OMB  Approval  No.:  3060-0657. 

Title:  Section  21.956,  Filing  of  long- 
form  applications  or  statements  of 
intention. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
pwofit. 

Number  of  Respondents:  2. 

Estimated  Hours  Per  Response:  3.0 
hours  (1.0  hour  respondent,  2  hours 
consulting  engineer). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $900. 

Estimated  Total  Annual  Burden:  2 
hours. 
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Needs  and  Uses:  Where  the  Basic 
Trading  Area  (BTA)  is  so  heavily 
encumbered  that  the  winning  bidder  is 
unable  to  file  a  long-form  appUcation  for 
a  station  within  the  BTA  while 
protecting  incumbents  from  harmful 
interference,  the  winning  bidder  must 
file  a  statement  of  intention  of  use  of  the 
BTA  in  accordance  with  Section  21.956. 
This  statement  of  intention  must 
identify  all  incumbents  and  describe  in 
detail  its  plan  for  obtaining  the 
authorized/proposed  MDS  stations 
within  the  BTA.  This  statement  must 
also  include  the  exhibits  detailed  in 
21.956(b).  The  long-form  application 
(FCC  304)  has  separate  OMB  approval 
under  control  number  3060-0654.  The 
data  is  used  by  FCC  staff  to  determine 
whether  to  grant  a  BTA  authorization. 
OKW  Approval  No.:  3060-0654. 

Title:  Application  for  a  Multipoint 
Distribution  Service  Authorization. 
Form  No.:  FCC  304. 
Type  of  Review:  Revision  of  a 
ciirrently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 
Number  of  Respondents:  500. 
Estimated  Hours  Per  Response:  19 
hours  (1  hour  respondent,  16  hours 
consulting  engineer,  2  hours  contract 
attorney). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 
Cost  to  Respondents:  $1,495,000. 
Estimated  Tata]  Annual  Burden:  500 
hours. 

Needs  and  Uses:  The  FCC  304  will  be 
used  by  existing  MDS  operators  to 
modify  their  stations  or  to  add  a  signal 
booster  station.  It  will  also  be  used  by 
some  winning  bidders  in  the 
competitive  bidding  process  to  propose 
facilities  to  provide  wireless  cable 
service  over  any  usable  MDS  channels 
within  their  Basic  Trading  Area  (BTA). 
The  Commission  has  revised  the  FCC 
Form  304  to  further  streamline  the 
application  process  and  to 
accommodate  electronic  filing.  This 
collection  of  information  also  includes 
the  burden  for  the  technical  rules 
involving  the  interference  or 
engineering  analysis  and  service 
requirements  under  Sections  21.902. 
21.913  and  21.938.  These  analyses  will 
not  be  submitted  with  the  application 
but  will  be  retained  by  the  operator  and 
must  be  made  available  to  the 
Commission  upon  request.  The  data  is 
used  by  FCC  staff  to  ensure  that  the 
applicant  is  legally,  technically  and 
otherwise  qualified  to  become  a 
Conmiission  licensee.  MDS/ITFS 
applicants/Licensees  will  need  this 
information  to  perform  the  necessary 
analyses  of  the  potential  for  harmful 
interference  to  their  facility. 


0^a  Approval  No.:  3060-0664. 

Title:  Certification  of  Completion  of 
Construction  for  a  Multipoint 
Distribution  Service  Station. 

Form  No.:  FCC  304A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  300. 

Estimated  Hours  Per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  N/A. 

Estimated  Total  Annual  Burden:  150 
hours. 

Needs  and  Uses:  The  FCC  304A  will 
be  used  to  certify  that  the  facilities  as 
authorized  in  the  FCC  304  have  been 
completed  and  that  the  station  is  now 
operational,  ready  to  provide  service  to 
the  public.  The  Commission  has  revised 
the  FCC  Form  304  to  further  streamline 
the  application  process  and  to 
accommodate  electronic  filing.  Each 
license  will  specify  as  a  condition  that 
upon  the  completion  of  construction, 
the  licensee  must  file  with  the 
Commission  an  FCC  304A,  certifying 
that  the  facilities  as  authorized  have 
been  completed  and  that  the  station  is 
now  operational  and  ready  to  provide 
service  to  the  public.  The  conditional 
license  shall  be  automatically  forfeited 
upon  the  expiration  of  the  construction 
period  s{}ecified  in  the  license  unless 
within  5  days  after  that  date  an  FCC 
304A  has  been  filed  with  the 
Commission. 

Federal  Conununicatioos  Commissioo. 

William  F.  Catoa. 

Deputy  Secretary. 

[PR  Doc.  98-16629  Filed  6-22-9«;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

)une  17,  1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  purstiant  to  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 


subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley,  Federal  Communications 
Commission.  (202)  41ft-0214. 

Federal  Communications  Commission. 

OS4B  Control  No.:  3060-0813. 

Expiration  Date:  6/30/2001. 

Title:  Revision  of  the  Commission's 
Rules  to  Ensure  Compatibihty  with 
Enhanced  911  Emergency  Calling 
Systems. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  194,457 
annual  hours;  15  minutes  - 12  hours  per 
response;  125,996  responses.  This 
collection  contains  various  reporting 
and  third  party  requirements  that  range 
in  estimated  completion  time. 

Description:  The  Commission  is 
placing  several  burdens  on  the  wireless 
E911  industry  and  on  government 
entities  and  phone  systems.  Most  of 
these  are  one  time  rather  than  ongoing 
requirements,  and  are  minimal  to  ensure 
the  rapid  implementation  of  the 
technologies  needed  to  bring  emergency 
help  to  wireless  callers  throughout  the 
United  States.  In  establishing  these 
requirements,  the  Commission  balanced 
consumers'  need  for  dependable,  speedy 
access  to  911  services  with  carriers' 
need  for  flexibility  in  providing 
emergency  services.  The  actions  were 
taken  in  response  to  concerns  raised  by 
the  initial  Report  and  Order. 
OMB  Control  No.:  3060-0690. 

Expiration  Date:  6/30/2001. 
Title:  Rules  Regarding  37.0-38.6  GHz 
and  38.6-40.0  GHz  Bands. 

Form  No.:  FCC  402  and  FCC  494. 

Estimated  Annual  Burden:  210,318 
annual  hours;  30  minutes  to  20  hours 
per  respondent;  13,905  responses.  The 
Commission  estimates  that 
approximately  25%  of  the  respondents 
will  hire  consultants  to  prepare  this 
information. 

Description:  The  information  is  used 
by  the  Commission  staff  to  provide 
adequate  point-to-point  microwave 
spectrum,  which  will  facilitate 
provision  of  communications 
infrastructure  for  commercial  and 
private  mobile  radio  opeations  and 
competitive  wireless  local  telephone 
service.  Without  this  information,  the 
Commission  would  not  be  able  to  carry 
out  its  statutory  responsibilities. 

Federal  Communications  Commission. 

William  F.  Catoo. 

Deputy  Secretary. 

(FR  Doc.  98-16630  Filed  6-22-98;  8:45  am] 
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FEDERAL  MAftfTlME  COMMSSION 

Ocesn  Freight  Fonmnlef  Ucenee 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  vrith  the 
Federal  Maritime  Commission 
apphcations  for  licenses  as  ocean  freight 
foTMrardera  pursuant  to  secticm  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  die  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  DC.  20573. 
Atlantic  Oversees  Express  Inc.,  2550 
NW  72  Avenue,  Suite  100,  Miami,  FL 
33122,  Officers:  Jorge  E.  Gomez, 
President,  Lourdes  Leon,  Vice 
President 

Dated:  June  17,  199«. 
JoMph  C  Polking. 
Secretary. 
IFR  Doc.  98-16631  Filed  &-22-98:  8:45  am] 
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DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Mooting  of  the  Advisory 
Committee  on  Blood  Safety  and 
Availability 

agency:  Office  of  the  Secretary.  DHHS 
ACTION:  Notice  of  meeting. 

The  Advisory  Committee  on  Blood 
Safety  and  Availability  will  meet  on 
August  27,  1998,  from  8:00  am  to  5:00 
pm  and  on  August  28,  1998  from  8:00 
am  to  3:00  pm.  The  meeting  will  take 
place  in  the  Ticonderoga  Room  of  the 
Hyatt  Regency  Hotel  on  Capitol  Hill, 
400  New  Jersey,  NW.,  Washington,  DC. 
2001.  The  meeting  will  be  entirely  open 
to  the  public. 

The  Committee  v«all  consider 
potential  barriers  to  the  evolution  from 


human-  to  recombinant-baeed  blood 
products.  On  Axigust  27, 1996  the 
a»nmittee  will  review  information 
presented  to  it  by  representatives  of 
consumen,  industry  and  govenunent 
agencies.  At  the  conclusian  of  these 
presentaticms,  the  {mblic  will  be  invited 
to  commenL  Following  these 
presentations,  the  Committee  will 
considw  what,  if  any.  recommendations 
to  make  to  the  Department  on  this 
matter. 

Prospective  speakers  should  notify 
the  Executive  Secretary  of  their  desire  to 
address  the  Committee  and  should  plan 
for  no  more  than  5  minutes  of  comment. 

An  attempt  will  be  made  to  schedule 
future  meetings  of  the  Advisory 
Committee  on  Blood  Safety  and 
AvailabiUty  on  the  last  Thursday  and 
Friday  of  January,  April  and  August  in 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  D.  Nightingale,  M.D.,  Executive 
Secretary,  Advisory  Committee  on 
Blood  Safety  and  Availability,  Office  of 
Public  Health  and  Safety,  Department  of 
Health  and  Himian  Services,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201.  Phone  (202) 
690-5560  FAX  (202)  690-6584  e-mail 
SNIGHTIN®osophs.dhhs.gov. 

Dated:  June  15.  1998. 
Stephen  O.  Nigfatingak,  MD., 

Executive  Secretary,  Advisory  Committee  on 

Blood  Safety  and  Availability. 

IFR  Doc  98-16604  Filed  6-22-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  CoUoction  Under 
0MB  Review 

Title:  Information  Collection  from 
applicants  who  will  respond  to  Request 


for  Applications  for  funding  of  6  OCS 
competitive  grants. 

CMMB Mb.  0970-0062. 

Description:  The  Office  of  Community 
Services  is  requesting  approval  to 
continue  the  use  of  its  program 
announcements  to  collect  information 
which  will  enable  the  agency  to 
determine  which  projects  to  fund  and 
the  amoimt  of  the  grant  awards.  The 
programs  covered  include:  Community 
Food  and  Nutrition;  Discretionary 
Oants  Program:  Low  Income  Home 
Energy  Assistance  Program:  Job 
Opportvmities  for  Low-Income 
Individuals;  Training  and  Technical 
Assistance  and  Capacity  Building;  and 
Family  Violence  Prevention  and 
Services  Program. 

Information  collected  from  the 
requirements  contained  in  these  6 
program  announcements  will  be  the  sole 
source  of  information  available  to  OCS 
in  revievmig  applications  leading  to 
awards  of  discretionary  grants  to  eligible 
applicants. 

The  apphcations  forms  that  will  be 
used  contain  information  for 
competitive  review  in  accordaiK»  with 
the  program  announcements' 
guidelines.  The  data  provided  is 
necessary  to  compute  the  anaount  of  the 
grant  in  relation  to  proposed  project 
activities  by  the  AOr  Grant  Officers. 

OMB  recommended  that  ACF  submit 
one  information  collection  package 
covering  all  OCS  program 
announcements,  since  the  same 
application  form  is  used  in  each 
announcement.  This  information 
collection  was  last  approved  in  1995 
and  is  due  to  expire  September  30, 
1998.  Since  the  last  approval,  the 
Demonstration  Partnership  Program  no 
longer  exists.  Therefore,  this  request 
covers  6  programs,  rather  than  the  7 
programs  previously  covered. 

Respondents:  Not-for-profit 
institutions. 


Instrument 


CFN  Announcement  _.. . 

LIHEAP  Announcement 

Community  Economic  Dev.  Announcement 

JOLI  Announcement  

CSBG  T4TA  Announcement 

Family  Vtotence  Announcement „. 


Estimated 
number  of  re- 
spondents 


250 
10 

200 

150 
25 

100 


Number  ot  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 


10 
24 
95 

40 
24 
40 


Total  burden 
hours 


2S00 

240 
7000 
6000 

600 
4000 


Estimated  Total  Annual  Burden: 
20.340. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  as]>ects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 


information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW. 
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Washington.  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
infonnation  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  pnDposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propc^ed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  June  17. 1998. 
BobSargia. 

Acting  Reports  Qeamnce  Officer. 
(FR  Doc  98-16627  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98f -0436] 

Asahi  DenKa  Kogyo  K.K.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Asahi  Denka  Kogyo  K.K.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  eunended  to 
provide  for  the  expanded  safe  use  of 
2,2'-methylenebis(4.6-di-(ert- 
butylphenyl)2-ethylhexyl  phosphite  as 
an  antioxidant  and/or  stabilizer  in  high 
density  polyethylene  articles  intended 
for  contact  with  food. 
FOfl  FUFTTHER  INFORMATION  CONTACT: 
Andrew  J.  21ajac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-15),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3095. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4599)  has  been  filed  by 
Asahi  Denka  Kogyo  K.K.,  c/o  Japan 
Technical  Information  Center,  Inc.,  775 
S.  23d  St.,  Arlington,  VA  22202.  The 
petition  proposes  to  amend  the  food 


additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  2,2'- 
methylenebis(4,6-di-fert-butylphenyl)2- 
ethylhexyl  phosphite  as  an  antioxidant 
and/or  stabilizer  in  high  density 
polyethylene  articles  intended  for 
contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

DatBd:  June  11, 1998. 
Laura  M.  Tarantino, 
AtrtjJig  Director,  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  9A-16622  Filed  6-22-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  77N-02401 

Erythrltyl  Tetranltrate;  Drug  Efficacy 
Study  Impiomentation;  Revocation  of 
Exemption;  Opportunity  (or  a  Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  the 
temporary  exemption  that  has  allowed 
single-entity  coronary  vasodilator  drug 
products  contiiining  erythrityl 
tetranitrate  to  remain  on  the  market 
beyond  the  time  limits  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  FDA  is  announcing  that  the 
products  lack  substantial  evidence  of 
eHectiveness  and  is  offering  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  any  applicable 
new  drug  applications  (NDA's)  or 
abbreviated  new  drug  appUcations 
(ANDA's). 

DATES:  The  revocation  of  exemption  is 
effective  June  23,  1998;  requests  for 
hearings  are  due  on  or  before  July  23, 
1998;  data  in  support  of  hearing 
requests  are  due  on  or  before  August  24, 
1998. 

ADDRESSES:  Communications  in    . 
response  to  this  notice  should  be 
identified  with  the  reference  number 
DESI 1786  and  directed  to  the  attention 
of  the  appropriate  office  named  below. 

A  request  for  a  hearing,  supporting 
data,  and  other  comments  are  to  be 


identified  with  Docket  No.  77N-0240 
and  submitted  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 

A  request  for  an  opinion  on 
applica^iUty  of  this  notice  to  a  specific 
product  should  be  directed  to  the 
Division  of  Prescription  Drug 
Compliance  and  Surveillance  (HFD- 
330),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings.  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
2041. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  the  agency's  Drug  Efficacy 
Study  Implementation  (DESI)  program, 
the  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
evaluated  the  effectiveness  of  certain 
coronary  vasodilators.  Based  on  NAS/ 
hJRC's  recommendations.  FDA  classified 
the  coronary  vasodilators  as  probably 
and  possibly  effective  for  indications 
relating  to  the  management, 
prophylaxis,  or  treatment  of  anginal 
attacks.  This  classification  was 
announced  in  the  Federal  Register  of 
February  25,  1972  (37  FR  4001). 

In  a  notice  published  in  the  Federal 
Register  of  December  14,  1972  (37  FR 
26623),  as  amended  July  11, 1973  (38  FR 
18477).  August  26,  1977  (42  FR  43127). 
October  21,  1977  (42  FR  56156),  and 
September  15, 1978  (43  FR  41282),  FDA 
tonporarily  exempted  the  single-entity 
coronary  vasodilators  covered  by  the 
DESI  program  from  the  time  limits 
established  for  completing  the  program 
(Paragraph  XTV,  Category  I  exemption). 
FDA  granted  this  exemption  to  allow 
manufacturers  additional  time  to 
conduct  clinical  studies  to  determine 
effectiveness  of  the  drugs  for  prevention 
of  anginal  attacks.  In  the  August  26, 
1977,  notice,  FDA  added  certain  dosage 
forms  of  erythrityl  tetranitrate  (not 
included  in  the  Drug  Efficacy  Study  but 
regarded  as  related  drugs)  to  the 
Paragraph  XIV,  Category  1  exemption. 

The  exemption  notices  established 
conditions  for  marketing  ihe  single- 
entity  coronary  vasodilators  pending 
FDA's  conclusions  about  the  products. 
FDA  required  that  each  manufacturer 
conduct  bioavailability  studies  on  its 
own  product(s)  and  that  at  least  one 
manufacturer  conduct  clinical 
effectiveness  studies  for  each  chemical 
entity  to  which  the  same  effectiveness 
conclusions  would  ultimately  apply.  An 
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ANDA  was  required  for  mari^eting  of 
products  not  the  subject  of  an  NDA; 
such  products  were  to  be  conditionally 
approved,  pending  the  results  of 
ongoing  studies.  Conditionally 
approved  ANDA's  were  given  the  same 
status  as  the  "deemed  approved"  NDA's 
under  review  in  the  DESI  program,  i.e.. 
safe  but  not  proven  effective  (42  FR 
43127  and  43129). 

The  following  applications  for 
erythrityl  tetranitrate  received 
conditional  approval  under  the  terms  of 
the  exemption  notices: 

1.  ANDA  86-194;  Cardilate  Chewable 
Tablets  containing  10  milligrams  (mg) 
erythrityl  tetranitrate  per  tablet;  Glaxo 
Wellcome  (formerly  Burroughs 
Wellcome).  3030  Comwallis  Rd.,  P.O. 
Box  12700,  Research  Triangle  Park,  NC 
27709-2700. 

2.  ANDA  86-203;  Cardilate  Tablets 
containing  5, 10,  or  15  mg  of  erythrityl 
tetranitrate  per  tablet;  Glaxo  Wellcome. 

In  response  to  the  exemption  notices, 
the  then  Burroughs  Wellcome  Co. 
submitted  efficacy  data  on  its  erythrityl 
tetranitrate  products,  but  later  requested 
in  separate  letters  that  FDA  withdraw 
approval  of  ANDA's  86-194  and  86- 
203.  stating  that  the  marketing  of  the 
products  had  been  discontinued.  FDA 
withdrew  approval  of  ANDA  86-194  in 
the  Federal  Register  of  February  13, 
1996  (61  FR  5562  at  5563).  FDA 
considers  the  requests  for  withdrawal  of 
the  ANDA's  to  also  constitute  requests 
for  withdrawal  of  the  efficacy  data. 
Accordingly,  FDA  is  now  proposing  to 
withdraw  approval  of  the  applications 
based  on  lack  of  substantial  evidence  of 
effectiveness. 

n.  Revocation  of  Exemption 

According  to  FDA's  records,  no 
person  other  than  Gleixo  Wellcome  has 
submitted  data  or  expressed  an 
intention  to  perform  clinical  studies  on 
single-entity  erythrityl  tetranitrate.  and 
it  is  now  reclassified  to  lacking 
substantial  evidence  of  effectiveness. 
The  temporary  exemption,  as  it  pertains 
to  the  drug,  is  revoked. 

No  other  single-entity  coronary 
vasodilators  remain  exempt  under  the 
Paragraph  XTV,  Category  I  exemption, 
and  Category  I  is  now  dissolved. 

III.  Notice  of  Opportunity  for  a  Hearing 

On  the  basis  of  all  the  data  and 
information  available  to  her,  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  is  unaware  of 
any  adequate  and  well-controlled 
clinical  investigation,  conducted  by 
experts  who  are  qualiGed  by  scientific 
training  and  experience,  meeting  the 
requirements  of  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(the  act)(21  U.S.C  355)  and  21  CFR 
314.126,  that  demonstrates  effectiveness 
of  single-entity  erythrityl  tetranitrate. 
Notice  is  given  to  the  holder  of  any 
NDA  or  ANDA  for  single-entity 
erythrityl  tetranitrate,  to  manufacturers 
or  distributors  of  the  drug,  and  to  all 
other  interested  persons,  that  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  proposes  to 
issue  an  order  under  section  505(e)  of 
the  act  withdrawing  approval  of  any 
NDA  or  ANDA  and  all  amendments  and 
supplements  thereto  providing  for 
single-entity  erythrityl  tetranitrate  and 
its  indication  relating  to  the 
management,  prophylaxis,  or  treatment 
of  anginal  attacks.  The  Director  of  the 
Center  for  Drug  Evaluation  and  Research 
finds  that  new  information  before  her 
with  respect  to  the  drug,  evaluated 
together  with  the  evidence  available  to 
her  when  applications  were  approved 
under  the  exempting  notices,  shows  that 
there  is  a  lack  of  substantial  evidence 
that  the  drug  will  have  the  effect  it 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling. 

This  notice  applies  to  any  person  who 
manufactures  or  distributes  a  drug 
product  containing  single-entity 
erythrityl  tetranitrate  that  is  not  the 
subject  of  an  approved  NDA  and  that  is 
identical,  related,  or  similar  as  defined 
in  §  310.6  (21  CFR  310.6).  It  is  the 
responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Prescription  Drug  Comphance  and 
Surveillance  (address  above). 

This  notice  of  opportimity  for  a 
hearing  encompasses  all  issues  relating 
to  the  legal  status  of  the  drug  products 
subject  to  it  (including  identical, 
related,  or  similar  drug  products  as 
defined  in  §  310.6),  e.g.,  any  contention 
that  any  such  product  is  not  a  new  drug 
because  it  is  generally  recognized  as  safe 
and  effective  within  the  meaning  of 
section  201(p)  of  the  act  (21  U.S.C. 
321(p))  or  because  it  is  exempt  from  part 
or  all  of  the  new  drug  provisions  of  the 
act  under  the  exemption  for  products 
marketed  before  June  25, 1938,  in 
section  201  (p)  of  the  act,  or  under 
section  107(c)  of  the  Drug  Amendments 
of  1962  (Pub.  L.  87-781),  or  for  any 
other  reason. 

In  accordance  with  section  505  of  the 
act  and  the  regulations  issued  under  it 
(21  CFR  parts  310  and  314),  an 
applicant  and  all  other  persons  subject 


to  this  notice  are  hereby  given  a 
opportunity  for  a  hearing  to  show  why 
approval  of  any  applicable  NDA's  or 
ANDA's  should  not  be  withdrawn. 
An  applicant  or  any  other  person 
subject  to  this  notice  who  decides  to 
seek  a  hearing  shall  file:  (1)  On  or  before 
July  23,  1998,  a  written  notice  of 
appearance  and  request  for  a  hearing, 
and  (2)  on  or  before  August  24, 1998. 
the  data,  information,  and  analyses 
reUed  on  to  demonstrate  that  there  is  a 
genuine  issue  of  material  fact  to  justify 
a  hearing,  as  specified  in  §  314.200.  Any 
other  interested  person  may  also  submit 
comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing. 
a  notice  of  appearance  and  request  for 
a  hearing,  iniormation  and  analyses  to 
justify  a  hearing,  other  comments,  and 
a  grant  or  denial  of  a  bearing  are 
contained  in  §§  314.150  and  314.200, 
and  in  21  CFR  part  12. 

The  failure  of  an  applicant  or  any 
other  person  subject  to  this  notice  to  file 
a  timely  written  notice  of  appearance 
and  request  for  a  hearing,  as  required  by 
§  314.200,  constitutes  an  election  by  that 
person  not  to  use  the  opportunity  for  a 
hearing  concerning  the  action  proposed 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  that 
person's  drug  product(s).  Any  new  drug 
product  marketed  without  an  approved 
NDA  is  subject  to  regulatory  action  at 
anytime. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
{malyses  in  the  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  whi(±  precludes  the  withdrawal 
of  approval  of  the  application,  or  when 
a  request  for  a  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  of  opportunity  for  a  hearing  are 
to  be  filed  in  four  copies.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  the  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  505  (21  U.S.C.  355))  and  under 
authority  delegated  to  the  Director  of  the 
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Center  for  Drug  Evaiuation  and  Reseerch 
(21  CFR  5.70  and  5  82). 

D«te<L  May  28.  19M. 
(AMt  Woodcock. 

Director.  Center  for  Drug  Evaluation  and 
Research. 

IFR  Doc.  9e-l«57S  Pikd  6-22-9S;  8:45  ami 
aajjNQ  coee  nm-tn-r 


DEPARTMENT  Of  HEALTM  AND 
HUMAN  SERVICES 

H«atth  Care  Financing  Admimstratloo 

StatemefTt  of  Organization,  Functions, 
an<l  D«4«gation9  o1  Autftorlty 

Part  F,  of  the  Statem«it  of 

Or^anizaticm,  FuBctions.  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Admimstratjon  (HCFA).  49  FR  34247. 
dated  September  6,  1964,  is  amended  to 
include  the  following  delegation  of 
authority  from  the  Secretary  to  the 
Administrator,  HCFA.  for  carrying  out 
Title  XXVn.  of  the  Public  Health  Service 
Act,  as  amended. 

•  Section  F.30.,  Delegations  of 
Authority  is  amended  by  adding  the 
following  paragraph. 

UU.  The  authority  vested  in  the 
Secretary  by  Title  XXVD  of  the  Public 
Health  Service  Act,  as  amended  by  the 
Health  Insurance  Portability  and 


Accountability  Act  of  1966.  Public  Law 
104-191. 

This  delegation  shall  be  exercised 
under  the  D*partment's  policy  on 
regulations.  In  addition,  I  hereby  affirm 
and  ratify  any  actions  taken  by  the 
Administrator  or  other  HCFA  officials 
which,  in  effieot,  involved  the  exercise  of 
this  authority  pnor  to  the  effective  date 
of  this  delegation 

This  delegation  is  e£fectiva 
immediately. 

D«tBd:)uiM  11, 1998. 
DeiuM  E.  SkalaU. 
Secretary 
(FR  Doc.  98-16592  Filed  6-22-M:  8:45  am) 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  ot  Haami 

Proposed  Collaction;  Comn>«nt 
Request  Bioloqtc  Spec! men- Based 
Study  of  Dietary  Measurament  Error 
fof  Nutritional  EpidemJoiogy  and 
Surveillanca 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportunity  for  pubhc  comment  on 
proposed  data  collection  im})ects.  the 
National  Institutes  of  Health  (NIH).. 
National  Cancer  Institute  (NQ)  will 
publish  periodic  summaries  of  proposed 


projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Propoeed  CoUactioo 

Title  Biologic  specimen-based  study 
of  dietary  measurement  error  for 
nutritional  epidemiology  and 
«\irveillance.  Type  of  Informatiort 
Collection  Request:  New.  Need  and  use 
of  Information  CoUectiofn  The  agency 
conducts  and  funds  studies  examining 
the  relationship  between  diet  and 
chronic  diseases.  The  study  will  collect, 
on  a  sample  of  400  free-living  men  and 
women.  40-69  years  of  age,  two  24-hour 
dietary  recalls,  two  food  frequency 
questionnaires,  a  physical  activity 
questionnaire,  a  dietary  screener 
questionnaire,  and  an  opinion  form. 
Respondents  will  receive  a  dose  of 
doubly  labeled  water  and  provide  spot 
urine  samples  to  measure  energy 
expenditure,  will  collect  two  24-hour 
unnes  to  measure  unnary  nitrogen,  and 
provide  blood  samples  to  measure 
biochemical  measures  of  dietary  intake. 
The  data  will  bo  used  to  assess  the 
magnitude  and  structure  of  dietary 
measurement  error  in  dietary 
surveillance  and  nutritional 
epidemiologic  studies.  Frequency  of 
response:  One-time  study  Affected 
public:  Individuals  or  households. 
Types  of  Respondents:  U.S.  adults  40- 
69  years  of  age  The  annual  reporting 
burden  is  as  follows: 


Data  coNection 

Estimated 

numtier  o( 
respondents 

Estimated 
number  of 
responses 
per  re- 
spondent 

Average  bur- 
den hours 
per  response 

Estimated 

total  hour 
burden 

Estimated 

kXaJ  anrxjaJ 

burden 

hairs 

requested 

Screener  _ _ 

24-hour  re<aa  »^  „    . 

24-hoof  -ecad  #2 .    .. 

Food  trequefxry  questionnaife  »1  „ 

Food  frequency  questKDnrTajre  #2  . _..._„—_ ^..^ .,^^^..^„. 

»hy<tirj»i  ar.tivtty  Tije<tfinnnairi»    ,  .,,,  ,.,,,,,,  ,, 

Opinion  fofTTts      ^ „ 

Dtetry  screener  questKjnnaire „„..„„„..._......„.„ 

400 
400 

400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 

1 

ai67 
.5 
.5 

1 

1 

.25 
.25 
.167 

4 

0.25 
.167 
.167 
.25 

67 
200 

2do 

400 

400 

100 

100 

67 

1600 

100 

67 

67 

100 

67 
200 
200 
400 
400 

ira 

100 
67 

DosMig  »wth  DLWAnrtial  unne  coaections 

Spot  unne  coUecbons  _ ^   

Spot  hr  unne  coflection  #1 

24-hf  urne  cottectxxi  #2  .     

BJood  coflectioo  ._   „ „ _ „_   

1600 

100 

67 

67 

100 

Toti  _... 

400 

1 

.67 

3,468 

3.468 

There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 


proposed  collection  of  information  is 
necessary  for  the  proposed  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 


Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Amy  F.  Sub«r.  Ph.D..  Project 
Officer.  National  Cancer  Institute,  EPN 
313,  6130  EXECUTIVE  BLVD  MSC 
7344.  BETHESDA  MD  20892-7344,  or 
call  non-toll-free  number  (301)  496- 
8500.  or  FAX  your  request  to  (301)  435- 
3710,  or  E-mail  your  request,  including 

your  address,  to  amy subar®nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  August  21.  1998. 

Dated:  June  5, 1998. 
Raeu  Nichols, 

NCI  Project  Clearance  Liaison. 

[PR  Doc.  9&-16586  Filed  6-22-98;  8:45  am) 

■ILUNQ  COM  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Si>ecial  Emphasis  Panel. 

Date:  July  10. 1998. 

Time:  1:00  PM  to  2:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  ParkJawn  Building— Room  9C-26. 
5600  Fishers  Lane.  Rockville.  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Jean  G.  Noronha,  PHD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  90-26,  Rockville,  MD 
20857,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 


ZTate.  July  22,  1998. 

Time:  1:00  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building — Room  ^105. 
5600  Fishers  Lane,  Rockville.  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Henry  J.  Haigler,  PHD. 
Scientific  Review  Administrator.  Division  of 
Elxtramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9-105.  Rockville.  MD 
20857.  301-443-7216. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.s  93.242,  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Qinicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  17, 1998. 
LaVeme  Y.  Stringfield, 
Committee  S4anagement  Officer,  NIH. 
[FR  Doc.  98-16585  Filed  6-22-98:  8:45  am] 

BH.LMO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  lyieetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Itote.  June22, 1998. 

Time:  8:30  am  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  George,  15  E  Street,  NW., 
Washington,  DC  20001. 

Contact  Person:  Jean  G.  Noronha,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26,  Rockville.  MD 
20857.  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date  June  23,  199S. 

Time:  10:00  AM  TO  11:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parldawn  Building — Room  9C-26, 
5600  Fishers  Lane,  Room  9C-26.  Rockvilla, 
MD  20857,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause, 
Scientific  Review  Administrator,  Division  of 
Elxtramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane,  Room  9C-26,  Rockville,  MD 
20857,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  June  26,  1998. 

Time:  11:00  AM  TO  12:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building — Room  9C-26. 
5600  Fishers  Lane,  Rockville.  MD  20857. 
(Telephone  Conference  Call). 

Contact  Person:  Sheila  O'Malley.  Scientific 
Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane.  Room  9C-26,  Rockville.  MD 
20857.  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  242,  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  17. 1998. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-16587  Filed  6-22-98;  8:45  am] 
BILLINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  p>eriodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
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the  data  collection  plans  and 
instruments,  contact  the  SAMHSA 
Reports  Clearance  Officer  on  (301)443- 
7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  infonnation 
is  necessary  for  the  proper  f)erformance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  eiccuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

This  notice  is  a  re-publication  that 
reflects  inclusion  of  a  revised  tobacco 
module  that  has  been  determined 
necessary  since  the  initial  publication  of 
a  60-day  public  comment  notice  for  the 
1999  National  Household  Survey  on 
Drug  Abuse  on  June  3  (63  FR  30244). 

Proposed  Project 

1999  National  Household  Survey  on 
Drug  Abuse — (0930-0110) — Revision— 
The  National  Household  Survey  on 
Drug  Abuse  (NHSDA)  is  a  survey  of  the 
civilian,  noninstitutionalized 
population  of  the  United  States  12  years 
old  and  older.  The  data  are  used  to 
determine  the  prevalence  of  use  of 
tobacco  products,  alcohol,  illicit 


substances,  and  illicit  use  of 
prescription  drugs.  The  results  are  used 
by  SAMHSA.  ONDCP,  Federal 
government  agencies,  and  other 
organizations  and  researchers  to 
establish  policy,  direct  program 
activities,  amd  better  allocate  resources. 
For  1999,  the  tobacco  component  of  the 
core  questiormaire  will  be  revised  and 
expanded  to  permit  a  more 
comprehensive  set  of  data  on  tobacco 
product  use,  including  information  on 
usual  brand. 

The  sample  size  of  the  survey  will 
also  be  expanded  to  permit  prevalence 
estimates  for  each  of  the  fifty  states  and 
the  District  of  Columbia.  The  total 
annual  burden  estimate  is  97,200  hours 
as  shown  below: 


No.  of  re- 
spondents 


No.  of  re- 
sponses per 
resporxient 


Average  txir- 
den  per  re- 
sponse 
(hours) 


Total  burden 
(hours) 


Household  Screener  .. 
NHSDA  Questionnaire 

Total 


263.991 
70,000 


0.05 
1.20 


13,200 
84,000 


97,200 


Send  comments  to  Nancy  Pearce. 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  June  15.  1998. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  98-16616  Filed  6-22-98;  8:45  am) 

BILUNQ  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Decision  and  Availability  of 
Decision  Documents  on  the  Issuance 
of  Permits  for  incidental  Talte  of 
Threatened  and  Endangered  Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTJON:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  between  August  20,  1997,  and  June 
1, 1998,  Region  1  of  the  Fish  and 
Wildlife  Service  issued  the  following 
permits  for  incidental  take  of  threatened 
and  endangered  species,  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
Each  permit  was  granted  only  after  the 


Service  determined  that  the  application 
had  been  submitted  in  good  faith;  that 
all  p)ermit  issuance  criteria  were  met. 
including  the  requirement  that  granting 
the  permit  will  not  jeopardize  the 
continued  existence  of  the  species;  and 
that  the  permit  was  consistent  with  the 
Act  and  applicable  regulations, 
including  a  thorough  review  of  the 
environmental  effects  of  the  action  and 
alternatives,  pursuant  to  the  National 
Environmental  PoUcy  Act  of  1969. 
Copies  of  these  permits  and  associated 
decision  documents  are  available  upon 
request.  Decision  documents  for  each 
permit  include  a  Findings  and 
Recommendations;  a  Biological 
Opinion:  and  either  a  Finding  of  No 
Significant  Impact,  a  Record  of 
Decision,  or  an  Environmental  Action 
Statement. 


Name  of  permittee 


Permit  No. 


Issuance 
date 


Kern  Water  Bar*  Authority  

Contra  Costa  County  Public  Works  Department 
Kern  County  Waste  Management  Department ... 

John  Laing  Homes  (California),  Incorporated 

City  of  Sacramento  

SunCal  Companies  

E.L.  Yeager  Construction  Company  

San  Diego  County 

LAMCO,  Incorporated  

Corrections  Corporation  of  America  


828086 
833486 
830963 
835424 
823773 
839428 
839580 
840414 
842272 
842781 


10/2/97 

10/6«7 

10/24/97 

10/29/97 

12/31/97 

2/13/98 

2/23/98 

3/16/98 

5/6/98 

5/17/98 


UMI 
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ADDRESSES:  Individuals  wishing  copies 
of  any  of  the  above  permits  and 
associated  decision  documents  should 
contact  the  Fish  and  Wildlife  Service, 
Division  of  Consultation  and 
Conservation  Planning,  911  N.E.  11th 
Avenue,  4th  Floor  East,  Portland, 
Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Hill,  Fish  and  Wildlife  Biologist, 
at  the  above  address;  telephone  (503) 
231-6241. 

Dated:  June  8,  1998. 
Thomas  J.  Dwyer, 

Regional  Director.  Fegion  I.Portland,  Oregon. 
[PR  Doc.  98-16621  Filed  6-22-98;  8:45  am] 
BILUNQ  CODE  4310-«»-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  to  Take  Marine 
Mammals 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  150  CFR 
18.27(0(3)1,  notice  is  hereby  given  that 
Letters  of  Authorization  to  take  polar 
bears  and  Pacific  walrus  incidental  to 
oil  and  gas  industry  exploration, 
development,  and  production  activities 
have  been  issued  to  the  following 
companies: 


Company 

Activity 

Date  issued 

BP  Explo- 
ration 
(Alaska) 
Inc 

Exploration 

June  8.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  W.  Bridges  at  the  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 
Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503,  (800) 
362-5148  or  (907) 786-3810. 

SUPPLEMENTARY  INFORMATION:  Letters  of 

Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specific  Activities  (58  FR  60402; 
November  26,  1993);  modified  and 
extended  (60  FR  42805;  August  17, 
1995). 


Dated:  June  11, 1998. 
David  B.  Allen, 
Regional  Director 
(FR  Doc.  98-16306  Filed  6-22-98;  8:45  am] 

BILUNQ  CODE  4310-6ft-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-050-1 620-00] 

Closure  of  a  Road  on  Public  Lands; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Closure  order  for  a  road  in 

Fremont  County,  CO. 

SUMMARY:  Notice  is  hereby  given  that, 
effective  June  25.  1998,  the  BLM  non- 
system  road  between  the  Upper  and 
Lower  Grape  Creek  Wilderness  Study 
Areas  will  be  closed  to  all  types  of 
motorized  vehicle  access  and  travel.  The 
purpose  of  this  closure  is  to  prevent 
further  disturbance  to  soils  and 
vegetation  in  and  near  the  riparian  area, 
reduce  sedimentation  into  Grape  Creek 
and  reduce  the  development  of 
unauthorized  user-created  trails  into  the 
Upper  and  Lower  Grape  Creek 
Wilderness  Study  Areas.  Authority  for 
this  action  is  found  in  43  CFR  8364.1 
and  the  Federal  Land  Policy  and 
Management  Act  of  1976.  The  3  mile 
(approximate)  road  closure  is 
specifically  identified  as  follows: 
Fremont  County,  Colorado. 

Begin  closure  on  the  BLM  system  road 
6227,  located  approximately  Vio  of  a 
mile  east  of  Grape  Creek  in  T  20S,  R71W 
Section  8.  The  road  closure  continues  in 
a  westerly  direction  along  the  BLM  noiv- 
system  road  through  section  7  and  T 
20S,  R72W  Sections  12  and  11,  and 
ends  at  the  public/private  boundary  on 
the  north  boundary  of  the  NE  of  the  NE 
of  Section  11. 

DATES:  Effective  June  25,  1998  and  shall 
remain  in  effect  unless  revised,  revoked, 
or  amended. 

ADDRESSES:  Bureau  of  Land 
Management,  Royal  Gorge  Resource 
Area,  3170  East  Main  Street,  Canon  City. 
CO  81212;  Telephone  (719)  269-8500. 
FOR  FURTHER  INFORMATION  CONTACT:  Levi 
Deike,  Area  Manager  or  Diana  Kossnar, 
Outdoor  Recreation  Planner  at  the  Royal 
Gorge  Resource  Area  at  the  above 
address  and  phone  number. 
SUPPLEMENTARY  INFORMATION:  This 
closure  does  not  apply  to  emergency, 
law  enforcement,  and  federal  or  other 
government  vehicles  while  being  used 
for  official  or  emergency  purposes,  or  to 
any  vehicle  whose  use  is  expressly 


authorized  or  otherwise  officially 
approved  by  BLM.  Violation  of  this 
order  is  punishable  by  fine  and/or 
imprisonment  as  defined  in  43  CFR 
8340  and  subparts  thereof.  A  copy  of 
this  Federal  Register  Notice  and  a  map 
of  the  road  closure  is  posted  in  the 
Canon  City  District  Office. 
Donnie  R.  Sparks, 
District  Manager. 
IFR  Doc.  98-16660  Filed  6-22-98;  8:45  ami 

BILUNQ  CODE  4310-OB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A2-020-05-380*-00;  AZA  29237] 

Notice  of  Avaiiabiiity  of  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Yameil  Mining  Project, 
Arizona 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Availability  and 
Notice  of  Public  Hearings. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environment  Policy  Act 
of  1969,  the  Bureau  of  Land 
Management,  Phoenix  Field  Office,  has 
prepared  a  draft  environmental  impact 
statement  (DEIS)  that  describes  the 
impacts  of  a  proposed  surface  gold  mine 
and  ore  processing  facility,  known  as 
the  Yameil  Mining  Project,  that  would 
be  located  on  public,  private,  and  state 
lands  near  the  town  of  Yameil  in 
Yavapai  County  in  central  Arizona. 
DATES:  The  DEIS  is  available  for  public 
review  and  comment  for  the  next  60 
days.  Written  comments  on  the  DEIS 
must  be  postmarked  on  or  before  August 
25, 1998.  Public  hearings  will  be  held 
on  July  28,  29,  and  30. 1998,  at  the  times 
and  locations  listed  under 
Supplementary  Information. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Project  Manager  for  the 
Yameil  Mining  Project  EIS,  Bureau  of 
Land  Management,  Phoenix  Field 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  AZ  85027. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Stone.  EIS  Project  Manager, 
(602) 580-5517. 

SUPPLEMENTARY  INFORMATION:  The  DEIS 
was  prepared  in  response  to  a  proposed 
mining  plan  of  operations  submitted  by 
the  Yameil  Mining  Company,  a 
subsidiary  of  Bema  Gold  (U.S.)  Inc.  The 
impact  analysis  in  the  DEIS  includes 
proposed  mitigation  measures  and 
altematives  to  the  proposed  project.  The 
Environmental  Protection  Agency, 
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Region  IX,  is  serving  as  a  cooperating 
agency. 

Description  of  the  Proposed  Action 

The  proposed  project  facilities  would 
include  an  open  pit  mine,  two  waste 
rock  dumps,  ore  crushing  and  cyanide 
heap  leaching  facilities,  laboratories,  an 
office,  and  a  water  supply  system  of  four 
wells  or  well  fields  and  two  pipelines. 
Facilities  would  be  constructed  on  118 
acres  of  BLM-administered  land.  75 
acres  of  private  land,  and  8  acres  of  state 
land  that  would  be  part  of  the  water 
supply  system.  The  mine  would  operate 
for  6  years,  followed  by  a  7-year  period 
of  closure  and  reclamation. 

Alternatives  Analyzed 

The  following  three  alternatives  to  the 
proposed  action  were  analyzed:  (1)  No 
Action  alternative;  (2)  Alternative  2 — 
Elimination  of  the  South  Waste  Rock 
Dump  and  Consolidation  of  Waste  Rock 
Into  the  North  Waste  Rock  Dump;  and 
(3)  Alternative  3 — Elimination  of  the 
North  Waste  Rock  Dump  and 
Consolidation  of  Waste  Rock  Into  the 
South  Waste  Rock  Dump. 

Other  Relevant  Information 

Copies  of  the  DEIS  have  been  mailed 
to  all  individuals  and  organizations  that 
requested  them,  and  executive 
summaries  have  been  mailed  to  all  on 
the  project  mailing  list.  A  copy  of  the 
DEIS  or  summary  may  be  obtained  upon 
request  by  contacting  Connie  Stone  at 
the  BLM  Phoenix  Field  Office. 
PublicUnited  States  reading  copies  are 
also  being  kept  at  the  BLM  Phoenix 
Field  Office,  the  BLM  Arizona  State 
Office  (222  N.  Central  Avenue  in 
Phoenix),  and  the  Public  Libraries  in 
Yamell.  Wickenburg.  and  Prescott. 

Public  Hearings 

Three  public  hearings  will  be  held, 
the  location  and  schedules  for  which  are 
as  follows: 
July  28.  1998.  6:00  to  9:00  p.m..  at  the 

Wickenburg  Community  Center,  160 

N.  Valentine  St.,  Wickenburg, 

Arizona. 
July  29.  1998.  4:00  to  8:00  p.m..  at  the 

Yamell  Senior  Center.  136  Broadway 

St..  Yamell.  Arizona. 
July  30.  1998.  6:00  to  9:00  p.m.,  at  the 

Prescott  Resort  Conference  Center. 

1500  Highway  69,  Prescott.  Arizona. 

Public  Input  Requested 

Comments  on  the  alternatives  and  the 
adequacy  of  the  impact  analyses  are 
most  useful  when  they  address  one  or 
more  of  the  following: 

•  Errors  in  the  analysis, 

•  New  information  affecting  the 
analysis. 


•  Misinformation  that  could  affect 
the  outcome  of  the  analysis. 

•  Requests  for  clarification. 

•  A  substantive  new  alternative  that 
differs  from  any  of  the  existing 
altematives. 

Dated:  )une  17. 1998. 
Michael  A.  Taylor. 

Field  Manager. 

|FR  Doc.  98-16617  Filed  6-22-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  other  federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 

froperly  assessed.  Currently,  the 
ension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of  a 
currently  approved  collection  of 
information.  Prohibited  Transaction 
Class  Exemption  86-128  for  certain 
transactions  involving  employee  benefit 
plans  and  securities  broker-dealers.  A 
copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  24,  1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  collection  of  information 
of  any  or  all  of  the  Agencies.  Send 
comments  to  Mr.  Gerald  B.  Lindrew, 
Office  of  Policy  and  Research,  U.S. 
Department  of  Labor.  Pension  and 
Welfare  Benefits  Administration.  200 
Constitution  Avenue.  NW.  Room  N- 
5647.  Washington.  DC  20210. 
Telephone:  (202)  219-4782  (this  is  not 
a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  86-128  permits  persons  who 
serve  as  fiduciaries  for  employee  benefit 
plans  to  effect  or  execute  securities 
transactions  on  behalf  of  employee 
benefit  plans.  The  exemption  also 
allows  sponsors  of  pooled  separate 
accounts  and  other  pooled  investment 
funds  to  use  their  affiliates  to  effect  or 
execute  securities  transactions  for  such 
accounts  in  order  to  recapture  brokerage 
commissions  for  benefit  of  employee 
benefit  plans  whose  assets  are 
maintained  in  pooled  separate  accounts 
managed  by  the  insurance  companies. 
In  the  absence  of  the  exemption,  certain 
aspects  of  these  transactions  might  be 
prohibited  by  section  406(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  from  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Internal  Revenue  Code  of  1986  (the 
Code)  by  reason  of  Code  section 
4975(c)(1)(E)  or  (F). 

II.  Current  Actions 

The  Office  of  Management  and 
Budget's  approval  of  this  ICR  will  expire 
on  September  30.  1998.  This  existing 
collection  of  information  should  be 
continued  because  without  the  relief 
provided  by  this  exemption,  broker- 
fiduciaries  who  provide  research  and 
investment  management  services  to 
accounts  for  which  they  also  effect 
transactions  for  the  purchase  or  sale  of 
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securities,  may  be  barred  by  ERISA  from 
providing  these  combined  services  to 
employee  benefit  plans.  Without  this 
exemption,  these  sales  could  not 
continue,  causing  disruption  of  the 
existing  business  practices  of  plans  and 
the  businesses  that  service  them. 

In  order  to  insure  that  the  exemption 
is  not  abused,  that  the  rights  of 
participants  and  beneRciaries  are 
protected,  and  that  the  exemption's 
conditions  are  being  complied  with,  the 
Department  has  included  in  the 
exemption  two  information  collection 
requirements.  The  first  requirement  is  to 
provide  the  independent  fiduciary  with 
either  confirmation  slips  for  each 
individual  transaction  or  to  provide 
quarterly  reports.  In  the  quarterly  report 
the  broker-fiduciary  must  provide 
certain  financial  information  including 
the  total  of  all  transaction  related 
charges  incurred  by  the  plan.  The 
second  requirement  calls  for  the  annual 
reporting  of  transaction  charges 
incurred  by  the  plan  as  the  amount  of 
such  charges  paid  to  other  persons. 
Furthermore,  the  annual  report  must 
contain  some  measure  of  portfoUo 
turnover. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Class  Exemption  86-128  for 
Certeiin  Transactions  Involvirg 
Employee  Benefit  Plans  and  Securities 
Broker-Dealers. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

OMB  Numbers:  1210-0059. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Totay  Respondents:  163,562. 

Average  Time  Per  Response:  10 
minutes  to  15  minutes. 

Total  Responses:  286,232. 
Frequency  of  Response:  Quarterly; 
Annually. 

Total  Annual  Burden:  64,743  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  18, 1998. 
Garald  B.  Lindrew, 

Deputy  Director.  Pension  and  Welfare 

Benefits  Administration,  Office  of  Policy  and 

Research. 

[FR  Doc.  98-16644  Filed  6-22-98;  8:45  am) 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10K)0  a.m.,  Thursday, 

June  25,  1998.   . 

Pl>CE:  Board  Conference  Room,  Eighth 

Floor,  1120  Vermont  Avenue,  N.W., 

Washington,  DC,  20419. 

STATUS:  The  meeting  will  be  closed  to 

the  pubhc. 

MATTERS  TO  BE  CONSIDERED:  Agency 

caseload  and  case  processing. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Robert  E.  Taylor,  Clerk  of 

the  Board,  (202)  653-7200. 

Dated:  June  18, 1998. 
Robert  E.  Taylor, 
Qerk  of  the  Board. 
[FR  Doc.  98-16729  Filed  6-18-9B;  4:41  pm| 

BIUJNQ  COOe  740»-ei-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Panel,  Visual  Arts 
Section  (Creation  &  Presentation 
Category)  to  the  National  Coimcil  on  the 
Arts  will  be  held  on  July  28-31.  1998. 
The  panel  will  meet  from  9:00  a.m.  to 
5:30  p.m.  on  July  28-30,  and  from  9:00 
a.m.  to  4:00  p.m.  on  July  31,  in  Room 
716  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506.  A  portion  of  this 
meeting,  from  3:00  to  5:30  p.m.  on  July 
30,  will  be  open  to  the  pubUc  for  a 
policy  discussion  on  community,  state, 
and  field  issues  and  needs.  Leadership 
Initiatives,  Millennium  projects,  and 
guidelines. 

The  remaining  portions  of  this 
meeting,  fi-om  9:00  a.m.  to  5:30  p.m.  on 
July  28  and  29,  from  9:00  a.m.  to  3:00 
p.m.  on  July  30,  and  from  9:00  a.m.  to 
4:00  p.m.  on  July  31,  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  reconmiendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4)(6),  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 


Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  p>ermitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  June  17,  1998. 
Kathy  Plo%«ritz-WordMi, 

Panel  Coordinator,  Panel  Operations. 

National  Endowment  for  the  Arts. 

(FR  Doc.  9ft-16595  Filed  6-22-98;  8:45  am) 

BH.UNQ  COOE  7S37-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  9:30  a.m.,  Tuesday,  June 
30, 1998. 

PLACE:  NTSB  Board  Room,  5th  Floor, 
490  L'Enfant  Plaza,  S.W.,  Washington, 
D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6899A    Railroad  Accident  Report — 
Collision  and  Derailment  between 
Union  Pacific  Railroad  Freight 
Trains  MKSNP-01  and  ZSEME-29 
near  Defia,  Kansas,  July  2,  1997. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood,  (202)  314-6065. 

Dated:  June  19,  1998. 
Rhonda  Underwood, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  98-16834  Filed  6-19-98;  3:28  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  15(M»01«,  Uc«ns«  Na 
Kentucky  201^431-61  EA  96-021] 

Ground  Engin«er1ng  and  Testing 
Service,  Inc.;  Louisville,  Kentucky: 
Order  Imposing  Civil  Mor>etary  Penalty 

I 

&ound  Engiaeering  and  Testing 
Service,  Inc.  (Licensee)  is  U»  holder  of 
Kentucky  Materials  License  No.  201- 
431-51  which  was  amended  on 
November  29,  1994.  The  license 
authorizes  the  Licensee  to  possess  and 
use  licensed  sealed  sources  in  portable 
gauges  for  measurement  of  the 
properties  of  construction  materials  at 
temporary  job  sites  anywhere  in  the 
Commonwealth  of  Kentucky. 


An  inspection  of  the  Licensee's 
activities  was  conducted  by  the  NRC  on 
December  12,  1997.  The  results  of  this 
inspectlcHi  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  March  25.  1998.  The 
Notice  states  the  natuire  of  the  violation, 
the  provision  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  dvil  penalty  proposed  for 
the  violation. 

The  Licensee  responded  to  the  Notice 
in  letters  dated  April  22  and  23,  1998. 
In  its  responses,  the  Licensee  admitted 
that  the  violation  occurred,  but  denied 
that  the  violation  was  the  result  of 
careless  disregard  and  requested  that  the 
dvil  penahy  be  mitigated  based  upon  its 
prompt  corrective  action. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated,  that  the 
amoimt  of  the  proposed  dvil  penalty 
should  be  reduced  by  $2,750  based 
upon  the  Licensee's  prompt  corrective 
action,  and  that  a  civil  penalty  in  the 
amount  of  $2,750  should  be  imposed. 


IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  IS  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

Tb«  Liceniee  pay  a  dvil  penalty  in  the 
amouBt  of  S2.750  within  30  days  of  the  date 
of  thij  Order,  by  check,  draft,  money  order, 
or  eiectronic  transfer,  payable  to  the 
TreasDTvr  of  the  United  StatM  and  mailed  to 
Jamea  Liebennan,  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Comnussion.  One  White  Flint  North,  11555 
Rockville  Pike.  Rockville,  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  OfEce  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
'Request  for  an  Enforcement  Hearing  " 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Document  Control  Desk, 
Washington.  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Deputy  Assistant 
General  Counsel  for  Enforcement  at  the 
same  address  and  to  the  Regional 
Administrator,  NRC  Region  II,  Atlanta 
Federal  Center,  61  For^th  Street,  SW, 
Suite  23T85,  Atlanta,  Georgia,  30303. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  whidi  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violation 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 


Dated  at  Rockvilla.  Maryland  this  15th  day 
of)uiMl9M. 

For  the  Nuclear  Regulatory  Commisfion. 
AakekCTlMaau, 

Deputy  Executive  Director  for  Begulatmy 
Effectiveness. 

Appendix — ErahutieB  and  Coochviafi 

On  Much  25. 1998.  a  Notice  of  Violation 
and  Propoeed  bnpoaition  of  Qvil  Penalty 
(Notice)  was  issued  for  a  violation  identified 
during  an  NRC  inspection  conducted  on 
December  12.  1997.  Ground  Engineering  and 
Testing  Service,  be  (Licensee)  responded  to 
the  Notice  in  letters  dated  April  22  and  23, 
1998.  The  Licensee  admitted  the  violation, 
but  contended  that  its  actions  did  not 
represent  careless  disregard  for  regulatory 
requirements,  and  that  its  action  in  response 
to  the  violation  constituted  prompt  corrective 
action  warranting  credit.  The  NRC's 
evaluation  and  cxinclusion  regarding  the 
Licensee's  request  is  as  follows: 

Restatement  of  Violation 

10  CFR  30.3  requires,  in  pert,  that  oo 
person  shall  possess  or  use  byproduct 
material  except  as  authorized  by  a  specific  or 
general  license  issued  by  the  NRC 

10  CFR  150.20(a)  provides,  in  part,  that  any 
person  who  holds  a  specific  license  from  an 
Agreement  State  is  granted  an  NRC  general 
license  to  conduct  the  same  activity  in  non- 
Agreement  States  and  areas  of  exclusive 
federal  legislative  jurisdiction  subject  to  the 
provisions  of  10  CFR  150.20(b). 

10  CFR  150  20(b)(1)  requires,  in  part,  that 
any  person  engaging  in  activities  in  non- 
Agreement  States  or  areas  of  exclusive 
federal  legislative  jurisdiction  afaall.  at  least 
three  days  before  engaging  in  each  activity, 
file  four  copies  of  NRC  Form  241.  "Report  of 
Projxised  Activities  in  non-Agreement 
States,"  with  the  Regional  Administrator  of 
the  Appropriate  NRC  Regional  Office. 

10C7R  150.20(bK3)  requires,  in  part,  that 
any  pwrson  engaging  In  activities  in  non- 
Agreement  States  or  areas  of  exclusive 
federal  legislative  jurisdiction  shall  not, 
under  the  general  license  concerning 
activities  in  non-Agreement  States,  possess  or 
use  radioactive  materials,  or  engage  in  the 
activities  authorized  in  fiaragraph  10  CFR 
150.20(>).  for  more  than  180  days  in  any 
calendar  year. 

Contrary  to  the  above,  between  )anuary  1, 
1997  and  December  18.  1997.  the  licensee 
used  licensed  materials  for  a  total  of  290  days 
at  sites  under  NRC  jurisdiction  in  West 
Virginia  and  Indiana,  and  in  an  area  of 
exdusive  fisderal  jurisdiction  at  Fort  Knox, 
Kentucky,  without  either  a  specific  or  general 
license  issued  by  the  NRC  and  without  filing 
NRC  Form  241.  as  required.  The  specific  sites 
and  periods  of  usage  were  as  follows: 


Month 

Days  used 

• 

Locatnn 

Cumulative  days  in  1997 

January 

March    

21 

9 

30 

31 

Fort  Knox,  KY  .. 

Buflato,  WV  

Bulfak).  WV  

Buflato,  WV 



21 



30 

April  





60 

May  . 

...w...      „....,    -_    . 
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Month 


Days  used 


L.ocation 


Cumulative  days  in  1997 


June 

July  — 

August  

September 
Octobef 


Novemt)ef 
December 


30 

31 
31 
30 
28 

30 

19 


Buffalo,  WV  

Buffalo.  WV  .„ 

Buffalo.  WV  31;  R.  Knox  3 

Buffalo.  WV  30;  Ft.  Knox  7 

Buffalo.  WV  28;  Ft.  Knox  9;  ClarksviHe/Jeftersorv 
viNe  IN. 

Buffalo.  WV  30  ...„ 

Buffalo.  WV  19;  FL  Knox  1  „ „ 


183 
213 

7 


290 


121 
152 


241 
271 


This  is  a  Severity  Level  UI  violation 
(Supplement  VI). 
Civil  Penalty— $5,500. 

Summary  of  Licensee's  Request  for  Mitigation 

The  Licensee  admitted  that  the  violation 
occurred  as  stated  in  the  Notice,  but  denied 
that  the  violation  was  the  result  of  careless 
disregard  for  NRC  requirements  and 
protested  the  civil  penalty  of  $5,500.  In 
support  of  its  assertion  that  the  violation  was 
not  the  result  of  careless  disregard,  the 
Licensee  explained  that  the  Louisville  office, 
where  the  violation  was  identified,  had  been 
informed  by  the  corpKirate  office  that 
licensing  for  non-Agreement  States  would  be 
obtained  prior  to  initiation  of  work.  However, 
the  corporate  office  person  responsible  for 
obtaining  such  licenses  did  not  obtain  the 
licenses.  The  Licensee  asserted  that  this 
situation  resulted  from  the  fact  that  the 
corporate  office  was  undergoing  a  troubled 
p>eriod,  but  that  there  had  been  no  willful 
disregard  for  NRC  requirements. 
Furthermore,  the  Licensee  noted  that  any 
actions  required  by  an  NRC  license  had  been 
completed,  and  that  no  effort  was  made  to 
conceal  the  use  of  radioactive  equipment  at 
sites  requiring  an  NRC  license,  and  that  its 
compliance  in  other  ways  refutes  the  claim 
of  "careless  disregard." 

The  Licensee  also  asserted  that,  contrary  to 
the  claim  in  the  Notice  that  there  had  been 
delay  in  halting  use  of  nuclear  gauges, 
immediately  upon  determining  that  an  NRC 
license  had  not  been  obtained,  it  halted  all 
testing  with  portable  nuclear  gauges  at  sites 
under  NRC  jurisdiction.  According  to  the 
Licensee,  this  constituted  appropriate, 
prompt  corrective  action  warranting  credit. 

NRC  Evaluation  of  Licensee's  Request  for 
h/Utigation 

The  Licensee  has  provided  no  new 
information  which  would  refute  a  finding  of 
careless  disregard.  Ground  Engineering  was 
aware  of  the  requirement  of  filing  for 
reciprocity,  as  evidenced  by  its  having  done 
so  in  1995.  Moreover,  the  Licensee  was 
notified  by  the  Commonwealth  of  Kentucky 
on  September  23, 1997,  during  a  Kentucky 
inspection,  of  the  need  to  file  for  reciprocity 
or  obtain  an  NRC  license  prior  to  conducting 
op>erations  in  areas  of  NRC  jurisdiction. 
Notwithstanding  this  notification,  Ground 
Engineering  continued  to  use  licensed 
materials  in  areas  under  NRC  jurisdiction 
without  an  NRC  license  until  December  1997. 
The  finding  of  careless  disregard  was  based 
on  the  bet  that  Ground  Engineering  had  been 
given  this  notice,  but  did  not  take  sufficient 
steps  to  assure  that  a  proper  license  was 


obtained.  In  addition,  the  Kentucky  license 
was  amended  in  September  1997  to  clearly 
state  that  it  did  not  authorize  operations  in 
areas  under  exclusive  federal  jurisdiction. 
This  should  have  served  as  an  additional 
reminder  of  the  need  to  obtain  reciprocity  or 
a  specific  NRC  license  prior  to  conducting 
licensed  activities  in  these  areas. 

The  Licensee's  contention  that  its  failure  to 
file  for  reciprocity  resulted  from  ita 
misplaced  reliance  upon  the  corporate  office, 
which  was  imdergoing  a  troubled  p>eriod, 
does  not  excuse  the  Licensee  from 
compliance  with  NRC  requirements.  If  fact, 
its  knowledge  that  the  corporate  office  was 
undergoing  a  period  of  upheaval  should  have 
alerted  it  to  the  fact  that  it  needed  to  confirm 
that  the  prop>er  license  for  conducting 
licensed  activities  had  been  obtained. 

With  regard  to  the  Licensee's  claim  that  its 
corrective  action  warranted  credit,  the  NRC's 
conclusion  that  the  Licensee's  corrective 
action  was  not  prompt  was  based  on  the 
belief  that  the  licensed  material  continued  to 
be  used  until  December  18, 1997.  However, 
in  its  responses,  the  Licensee  provided  new 
information  to  the  NRC  which  indicates  that 
on  December  12,  1997,  after  the  Licensee  was 
informed  by  the  NRC  of  the  violation,  all 
operations  at  the  Buffalo,  West  Virginia  site 
were  suspended  and  the  gauge  was  placed  in 
locked  storage.  Based  upon  this  new 
information,  the  NRC  has  determined  that  the 
Notice  should  be  revised  to  reflect  that  you 
used  licensed  material  between  January  1 
and  December  12, 1997,  rather  than  the 
previously  cited  period  of  time,  January  1 
through  December  18, 1997.  In  addition,  we 
have  also  determined  that  credit  is  warranted 
for  your  prompt  corrective  action. 

NRC  Conclusion 

The  NRC  has  concluded  that  an  adequate 
basis  for  retracting  a  finding  of  careless 
disregard  was  not  provided.  However,  the 
NRC  has  determined  that  the  Licensee 
provided  an  adequate  basis  for  mitigating  the 
civil  penalty  in  light  of  its  prompt  corrective 
action.  Consequently,  the  proposed  civil 
pwnalty  in  the  amount  of  $5,500  should  be 
mitigated  to  $2,750  and  should  be  imposed. 

|FR  Doc.  98-16646  Filed  6-22-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  55-22234-$P  ASLBP  No.  98- 
745-01 -SP] 

Randall  L.  Herring;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  §§  2.105.  2.700.  2.702. 
2.714.  2.714a.  2.717  and  2.1207  of  the 
Commission's  Regulations,  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and,  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
proceeding. 

Randall  L.  Herring 

(Denial  of  Reactor  Operator's  License 
Application) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  CFR  Part  2 
Subpart  L  of  the  Commission's 
Regulations.  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  This  proceeding  concerns 
a  denial  by  NRC  Staff  of  Mr.  Herring's 
reactor  operator's  license  application 
and  Mr.  Herring's  request  for  a  hearing 
pursuant  to  10  CFR  Section  2.103. 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Charles  Bechhoefer.  Pursuant  to  the 
provisions  of  10  CFR  §  2.722,  the 
Presiding  Officer  has  appointed 
Administrative  Judge  Richard  F.  Cole  to 
assist  the  Presiding  Officer  in  taking 
evidence  and  in  preparing  a  suitable 
record  for  review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Bechhoefer  and  Judge  Cole  in 
accordance  with  §2.701.  Their 
addresses  are: 
Administrative  Judge  Charles 

Bechhoefer,  Presiding  Officer,  Atomic 

Safety  and  Licensing  Board  Panel. 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  D.C.  20555 
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Dr.  Richard  F.  Cole.  Special  Assistant. 
Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555 

Issued  at  Rockville.  Maryland,  this  16th 
day  of  lune  1998. 
B.  Paul  Cotter.  Ir.. 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel 
IFR  Doc.  9a-16639  Filed  6-22-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-315] 

Indiana  Michigan  Power  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Indiana  Michigan 
Power  Company  (the  licensee)  to 
withdraw  its  August  4,  1995. 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-58. 
for  the  Donald  C.  Cook  Nuclear  Plant, 
Unit  Nos.  1.  located  in  Berrien  County. 
Michigan. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
to  allow  for  repair  of  hybrid  expansion 
joint  sleeved  steam  generator  tubes. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  January  29, 
1997  (62  FR  4351).  However,  by  letter 
dated  January  6,  1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  4, 1995,  and 
the  licensee's  letter  dated  January  6, 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  MI  49085. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
lohn  F.  Stang, 

Senior  Project  Manager.  Project  Directorate 
III-3.  Division  of  Beactor  Projects— 111/ IV. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  98-16650  Filed  6-22-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-315  and  50-318] 

Indiana  Michigan  Power  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Indiana  Michigan 
Power  Company  (the  licensee)  to 
withdraw  its  November  16,  1994 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  DPR-58 
and  DPR-74,  for  the  Donald  C.  Cook 
Nuclear  Plant,  Unit  Nos.  1  and  2, 
located  in  Berrien  County.  Michigan. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
to  reduce  the  decay  time  required  before 
refueling  operations  could  begin. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  21. 
1994  (59  FR  65816).  However,  by  letter 
dated  January  27,  1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  Details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  16.  1994. 
and  the  licensee's  letter  dated  January 
27.  1998.  which  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Maud 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  St.  Joseph,  Ml  49085. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stang, 

Sen/or  Project  Manager,  Project  Directorate 
111-3.  Division  of  Reactor  Projects— 111/ IV. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  98-16651  Filed  6-22-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION  ^ 

[Docket  No.  030-31174.  License  No.  07- 
28386-01.  EA  NO.  9a-061] 

Koch  Engineering  Company,  Inc., 
Newark,  Delaware;  Order  Imposing  a 
Civil  Monetary  Penalty 

I 

Koch  Engineering  Company.  Inc. 
(Licensee)  is  the  holder  of  Byproduct 
Materials  License  No.  07-28386-01 


(License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  July  24,  1989,  and  most 
recently  renewed  by  the  NRC  on  August 
28,  1995.  The  License  authorizes  the 
Licensee  to  possess  and  use  certain 
byproduct  materials  in  accordance  with 
the  conditions  specified  therein  at  its 
facilities  in  Newark,  Delaware,  Canton, 
Michigan,  and  temporary  job  sites 
anywhere  in  the  United  States  where 
the  U.S.  Nuclear  Regulatory 
Commission  maintains  jurisdiction. 

II 

A  special  inspection  of  the  Licensee's 
activities  was  conducted  on  September 
15, 1997,  to  review  the  circumstances 
associated  with  an  event  involving  the 
shipment  of  a  package  of  radioactive 
material  (3  cesium-137  sources)  via 
Federal  Express  from  the  Licensee's 
facility  in  Newark,  Delaware  to 
Wilmington,  North  Carolina.  The 
package  was  empty  upon  arrival  in 
North  Carolina,  and  the  sources  were 
later  found  at  a  Federal  Express  facility 
in  Memphis,  Tennessee.  The  NRC 
inspection  was  continued  in  the  Region 
I  office  on  January  20,  1998,  to  review 
evaluations  of  doses  received  by  Federal 
Express  workers  as  a  result  of  the  event. 
The  results  of  this  inspection  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  March  13, 
1998.  The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC 
requirements  that  the  Licensee  violated, 
and  the  amount  of  the  civil  penalty 
proposed  for  the  violation. 

The  Licensee  responded  to  the  Notice 
in  letters,  dated  April  8  and  9,  1998.  In 
its  responses,  the  Licensee  admits  the 
violations,  but  disputes  the  Severity 
Level  of  the  violation  that  resulted  in 
the  issuance  of  the  civil  penalty  and 
requests  that  the  proposed  penalty  of 
$4,400  be  reconsidered. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  contained 
therein,  the  NRC  staff  has  determined, 
as  set  forth  in  the  Appendix  to  this 
Order,  that  the  Licensee  has  not 
provided  an  adequate  basis  for  reducing 
the  Severity  Level  of  the  violation  or  for 
withdrawal  of  the  civil  penalty 
associated  with  this  violation. 
Therefore,  a  civil  penalty  in  the  amount 
of  S4.400  should  be  imposed. 
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IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  f>enalty  in  the 
amount  of  S4.400  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
Mr.  lames  Lieberman,  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  One  White  Flint  North,  11555 
Rockville  Pike.  Rockville.  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  with  a  copy  to  the 
Commission's  Document  Control  Desk, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Deputy  Assistant 
General  Counsel  for  Enforcement  at  the 
same  address  and  to  the  Regional 
Administrator.  NRC  Region  I,  475 
Allendale  Road,  King  of  Prussia,  PA 
19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violation 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  MD,  this  12th  day  of 
June  1998. 


For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Acting  Deputy  Executive  Director  for 
Regulatory  Effectiveness. 

Appendix — Evaluations  and  Conclusion 

On  March  13,  1998,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  to 
Koch  Engineering  Company,  Inc. 
(Licensee)  for  violations  identified 
during  NRC  review  of  the  circumstances 
associated  with  an  event  involving  the 
shipment  of  a  package  containing  3 
cesium-137  sources  from  the  Licensee's 
facility  in  Newark,  Delaware  to 
Wilmington,  North  Carolina.  The 
package  was  empty  upon  arrival  in 
North  Carolina,  and  the  sources  were 
later  found  at  a  Federal  Express  facility 
in  Memphis,  Tennessee.  The  Licensee 
responded  to  the  Notice  in  letters,  dated 
April  8  and  9,  1998.  In  its  responses,  the 
Licensee  admits  the  violations,  but 
disputes  the  Severity  Level  of  the 
violation  for  which  a  civil  penalty  was 
assessed  and  requests  the  NRC 
reconsider  the  proposed  civil  penalty  of 
$4,400.  The  NRC's  evaluation  and 
conclusion  regarding  the  Licensee's 
requests  are  as  follows: 

Restatement  of  the  Violation 

10  CFR  71.5(a)  requires  that  a  licensee 
who  transports  licensed  material 
outside  of  the  site  of  usage,  as  specified 
in  the  NRC  license,  or  where  transport 
is  on  public  highways,  or  who  delivers 
licensed  material  to  a  carrier  for 
transport,  comply  with  the  applicable 
requirements  of  the  regulations 
appropriate  to  the  mode  of  transport  of 
the  Department  of  Transportation  (DOT) 
in  49  CFR  Parts  170  through  189. 

49  CFR  173.475  requires,  in  part,  that 
before  each  shipment  of  any  radioactive 
materials  package,  the  offeror  must 
ensure,  by  examination  or  appropriate 
tests,  that  each  closure  device  of  the 
packaging,  including  any  required 
gasket,  is  properly  installed,  secured, 
and  free  of  defects. 

Contrary  to  the  above,  prior  to 
September  15, 1997,  the  licensee  had 
failed  to  ensure,  by  examination  or  test, 
that  each  closure  device  was  properly 
installed,  secured,  and  free  of  defects 
before  each  shipment  of  packages 
containing  radioactive  material. 
Specifically,  the  licensee  did  not  ensure 
that  the  Master  Lock  No.  175  padlock 
attached  to  the  packages  were  examined 
or  tested  in  that  the  individual 
responsible  for  installing  the  padlock 
did  not  pull  on  the  lock  after  it  was 
closed  to  ensure  that  it  was  secure. 

This  is  a  Severity  Level  11  violation 
(Supplement  VI),  Civil  Penalty — $4,400 


Summary  of  the  Licensee 's  Response 

The  Licensee  admits  the  violation,  but 
contends  that  the  criteria  used  to 
classify  the  violation  at  Severity  Level  U 
are  not  applicable,  because  it  believes 
that  it  is  possible  that  the  loss  of  control 
of  radioactive  material  could  have 
resulted  from  inappropriate  handling  by 
the  carrier  (Federal  Express)  and  that 
the  violation  did  not  result  in  a  clear 
potential  for  a  member  of  the  public  to 
receive  more  than  100  mrem  to  the 
whole  body. 

The  Licensee  agrees  that  the  violation 
may  have  been  the  probable  cause  for 
the  "loss  of  control  of  radioactive 
material  via  a  breach  in  the  package's 
integrity,"  but  it  believes  that  the 
inappropriate  handling  by  the  carrier's 
hazmat  personnel  may  have  also  been  a 
contributing  factor.  The  Licensee 
contends  that  the  package  was  offered  to 
the  carrier  with  the  lock  and  two 
electrical  tie  wraps  installed  and  that 
inappropriate  handling  by  the  carrier, 
such  as  a  substantial  drop  from  a  height 
of  greater  than  4  feet,  may  have  resulted 
in  the  initial  lock  failure  and  subsequent 
loss  of  the  three  sealed  sources  from  the 
container.  Additionally,  the  Licensee 
contends  that  the  carrier's  hazmat 
employee,  who  first  noticed  the  opened 
empty  container,  did  not  follow  prop>er 
procedures  when  he/she  placed  the  lid 
back  on  the  container  and  allowed  the 
container  to  proceed,  rather  than 
immediately  reporting  the  incident  to 
his/her  supervisor. 

Based  on  the  regulatory  criteria 
specified  in  49  CFR,  the  Licensee 
contends  that  regulations  required  that 
its  package  should  have  only  been  in  the 
care  of  individuals  classified  as  "hazmat 
employees"  during  all  stages  of  the 
shipping  process.  The  Licensee  also 
states  that  the  regulations  require  that 
hazmat  employees  be  trained 
concerning  "methods  and  procedures 
for  avoiding  accidents,  such  as  the 
proper  procedures  for  handling 
packages  of  hazardous  material." 
Therefore,  the  Licensee  contends  that, 
while  the  carrier  is  not  regulated  by  the 
NRC,  the  carrier's  actions  should  be 
considered  when  determining 
accountability. 

The  Licensee  also  contends  that  the 
violation  did  not  result  in  a  "clear 
potential  for  a  member  of  the  public  to 
receive  more  than  100  mrem  to  the 
whole  body,"  noting  that  the  regulations 
required  that  their  radioactive  material 
shipment  only  be  handled  by  trained 
hazmat  employees.  The  Licensee 
contends  that  the  carrier's  hazmat 
employees  are  not  considered  members 
of  the  public  while  performing  hazmat 
duties  because  they  receive 
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"occupational  dose."  Additionally,  the 
Licensee  notes  that  the  incident 
occurred  at  the  end  of  the  film  badge 
reporting  period  and  there  is  no 
supportive  evidence  that  all  of  the  90 
mrem  received  by  the  worker  was  the 
direct  result  of  the  incident.  Therefore, 
the  Licensee  maintains  that  there  was 
no  clear  potential  for  a  member  of  the 
public  to  receive  more  than  100  mrem 
to  the  whole  body. 

Finally,  the  Licensee  notes  that  while 
the  NRC's  March  13. 1998  NoUce  stated 
that  the  Licensee's  corrective  actions 
were  prompt  and  comprehensive,  it  was 
not  clear  whether  credit  for  such  actions 
was  considered  in  assessing  the  amoimt 
of  the  civil  penalty. 

NRC's  Evaluation  of  the  Licensee's 
Response 

The  NRC  does  not  dispute  the  , 

Licensee's  contention  that  inappropriate 
handUng  by  the  carrier's  hazmat 
persoimel  may  have  contributed  to  the 
loss  of  control  of  radioactive  material. 
At  a  minimum,  proper  action  when  the 
lid  was  found  unattached  could  have 
minimized  the  amount  of  time  that  the 
radioactive  material  was  uncontrolled. 
However,  the  carrier's  actions  do  not 
relieve  the  Licensee  of  its  responsibiUty 
to  ensure  that  each  closure  device  on 
the  radioactive  materials  package  is 
properly  installed  and  secure. 
Regardless  of  events  that  occurred  after 
the  package  left  the  Licensee's  control, 
the  Licensee's  failure  to  assure  that  the 
hasp  on  the  lock  was  secure  prior  to 
shipment  was  the  most  probable  cause 
of  the  loss  of  control  of  the  radioactive 
material,  and  is  considered  a  significant 
violation  of  NRC  requirements. 

In  addition,  the  NRC  does  not  dispute 
the  Licensee's  position  that  hazmat 
employees  are  not  considered  members 
of  the  public.  However,  the  NRC 
disagrees  that  there  was  no  clear 
potential  for  a  member  of  the  public  to 
receive  more  than  100  mrem  to  the 
whole  body  as  a  result  of  the  Licensee's 
failure  to  ensure  that  the  lock  on  the 
package  containing  the  sealed  sources 
was  properly  installed  and  secure.  The 
sources  could  have  been  lost  at  any  time 
during  the  shipping  process,  such  as  on 
the  aircraft  or  in  the  vehicle  that  were 
used  to  transport  the  package,  and  so 
the  clear  possibility  existed  that 
members  of  the  public  could  have  come 
in  contact  with  the  sources.  Considering 
the  configuration  of  the  sources  (the 
sealed  sources  were  contained  in 
appro-ximately  4  inch  long  bolts]  and  the 
quantity  of  radioactive  material  in  the 
package  (the  3  sources  contained  1.  18, 
and  100  millicuries  of  cesium-137 
respectively),  the  NRC  continues  to 
conclude  that  there  was  a  clear  potential 


for  a  member  of  the  public  to 
unknowingly  come  in  contact  with  the 
sources  and  receive  an  exposure  greater 
than  100  mrem  to  the  whole  body. 

Example  B.l  of  Supplement  V  of  the 
NRC's  Enforcement  Policy  provides  that 
a  "(f]ailure  to  meet  transportation 
requirements  that  resulted  in  loss  of 
control  of  radioactive  material  with  a 
breach  in  package  integrity  such  that 
there  was  a  clear  potential  for  the 
member  of  the  pubUc  to  receive  more 
than  .1  rem  [100  mrem]  to  the  whole 
body"  be  considered  as  a  Severity  Level 
n  violation.  Therefore,  the  NRC 
maintains  that  the  violation  was 
appropriately  classified  at  Severity 
Level  II. 

With  regard  to  the  Licensee's 
argument  concerning  its  corrective 
actions,  as  stated  in  our  March  13,  1998 
letter,  credit  was  warranted  for  your 
corrective  actions  in  accordance  with 
the  civil  penalty  assessment  process  in 
Section  VI.B.2  of  the  Enforcement 
Policy.  Had  the  Licensee  not  taken 
prompt  and  comprehensive  corrective 
actions,  a  civil  penalty  of  $8,800  (twice 
the  base  amount)  would  have  been 
proposed. 

NRC  Conclusion 

The  NRC  has  concluded  that  the 
Licensee  did  not  provide  a  basis  for 
reducing  the  Severity  Level  of  the 
violation  nor  for  reducing  or 
withdrawing  the  civil  penalty. 
Accordingly,  a  civil  penalty  in  the 
amount  of  $4,400  should  be  issued. 

(PR  Doc.  9ft-16645  Filed  6-22-98;  8:45  am] 
BILUNG  COOE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  SO~443-4JV  ASLBP  No.  98-746- 
05-LA] 

North  Atlantic  Energy  Service 
Corporation;  Establishment  of  Atomic 
Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register.  37  FR 
28710  (1972),  and  §§  2.105.  2.700,  2.702, 
2.714,  2.714a.  2.717,  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

North  Atlantic  Ener^  Service  Corporation 

Seabrook  Station  Unit  No.  1 

This  Board  is  being  established 
pursuant  to  the  request  for  hearing 
submitted  by  Robert  A.  Backus  on 
behalf  of  the  Seacoast  Anti-Pollution 
League.  The  petition  opposes  the 


issuance  of  a  license  amendment  to 
North  Atlantic  Energy  Service 
Corporation  for  Seabrook  Station  Unit 
No.  1  that  would  revise  Technical 
Specifications  on  the  frequency  of  steam 
generator  inspections  to  accommodate  a 
24  month  fuel  cycle.  A  notice  of  the 
proposed  amendment  was  published  in 
the  Federal  Register  at  63  FR  25101. 
25113  (May  6,  1998). 

The  Board  is  comprised  of  the 
following  administrative  judges: 
B.  Paul  Cotter,  Jr.,  Chairman.  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  D.C.  20555 
Dr.  Charles  N.  Kelber,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington,  D.C.  20555 
Linda  W.  Little,  5000  Hermitage  Drive, 

Raleigh,  NC  27612 

All  correspondence,  docimients  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  C.F.R. 
§2.701. 

Issued  at  Rockville.  Maryland,  this  16th 
day  of  June  1998. 
B.  Paul  Coner,  Jr., 

Ctiief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  98-16638  Filed  6-22-98;  8:45  am] 
BILUNO  COOE  7S90-«1-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-388] 

Pennsylvania  Power  and  Light 
Company;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
22  issued  to  Pennsylvania  Power  and 
Light  Company  for  operation  of  the 
Susquehanna  Steam  Electric  Station 
(SSES),  Unit  2  located  in  Luzerne 
County,  Pennsylvania. 

The  proposed  amendment  would 
amend  the  Susquehanna  Steam  Electric 
Station's  Technical  Specifications  (TSs) 
to  add  notations  to  TSs  3.3.7.5,  4.3.7.5, 
3.4.2,  and  4.4.2  that  the  acoustic 
monitor  for  safety  relief  valve  (SRV)  "J" 
may  be  inoperable  beginning  June  15, 
1998,  until  the  next  unit  shutdown  of 
sufficient  duration  to  allow  for 
containment  entry,  not  to  exceed  the 
ninth  refueling  and  inspection  outage 
(spring  1999). 
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SSES  Unit  2  is  currently  operating  in 
Operation  Condition  1  at  100%  power. 
On  June  13, 1998.  at  1239  hours,  the 
SSES  Unit  2  control  room  personnel 
determined  that  the  "J"  SRV  acoustic 
monitor  was  inoperable.  They  also 
determined  that  repair  of  this  acoustic 
monitor  would  require  unit  shutdown 
and  containment  entry.  The  applicable 
TS  action  statements  require  this 
monitor  to  be  restored  to  operable  status 
or  an  initiation  of  a  unit  shutdown 
within  48  hours.  The  hcensee  sought 
and  received,  at  1145  hours  on  June  15, 
1998,  NRC's  agreement  to  exercise  its 
discretion  to  not  enforce  compliance 
with  these  TS  shutdown  requirements 
until  this  amendment  could  be 
processed.  The  licensee  submitted  this 
proposed  license  amendment  on  June 
17,  1998.  Therefore,  the  NRC  staff  has 
concluded  that  the  licensee  has  made  its 
best  effort  to  make  a  timely  application 
for  this  amendment  and  has  not  taken 
advantage  of  the  exigent  provisions  of 
10CFR50.91(aK6). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Piu^uant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circimistances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  acoustic  monitors  do  not 
affect  the  operation  of  the  safety/relief  valves. 
The  SRV  safety-valve  function  (TS  3.4.2), 
safety-related  ADS  [automatic 
depressurization  system)  function  (six 
selected  valves — TS  3.5.1)  and  non-safety 
related  automatic  and  manual  relief  functions 
are  independent  of  the  acoustic  monitoring 
function.  No  failure  or  misoperation  of  the 
acoustic  monitoring  system  can  affect  the 


ability  of  these  valves  to  perform  their  design 
functions. 

Failure  of  the  acoustic  monitoring  system 
to  actuate  in  the  event  of  an  actual  valve 
actuation  does  not  affect  the  consequences  of 
that  action.  The  consequences  of  an 
undetected  SRV  bilure  to  close  or  to  remain 
closed  when  desired  or  required  are 
unacceptable;  the  purpose  of  the  monitoring 
system  is  to  increase  the  probability  that  a 
failure  of  the  valve  actuation  mechanism  is 
detected. 

Operation  without  this  detection  system 
will  not  significantly  increase  vulnerability 
to  an  undetected,  open  SRV  event.  Operation 
without  this  detection  system  vyould  also  not 
create  any  condition  where  the  reliability  of 
the  valve  is  reduced. 

The  SSES  IPE  (Individual  Plant 
Examination!  assigns  a  conservative  1% 
probability  to  the  stuck  open  safety  relief 
valve  event.  Susquehanna  utilizes  Crosby 
SRVs.  This  valve  is  specifically  designed  and 
specified  for  the  intended  function,  and  is 
operated  and  maintained  in  accordance  with 
the  requirements  of  the  design.  It  is  not 
exp>erienced  reliability  problems  that  have 
occurred  with  other  SRV  designs.  The  lack  of 
position  monitoring  will  not  affect  the  valve's 
ability  to  perform  its  intended  operational 
and  safety  function. 

Operation  without  the  SRV  acoustic 
monitor  will  not  affect  the  plant  response  to 
the  stuck  open  relief  valve  at  power  or  hot 
shutdown  conditions.  The  stuck  open  SRV 
transient  as  analyzed  in  the  Design 
Assessment  Report  (DAR)  indicates  that  the 
maximum  p>ool  transient  temp>erature  (185°F) 
does  not  approach  the  NUREG  0783  accepted 
limit  (208°F  bulk  p)ool  temperature).  This  is 
assured  by  using  temperature  data  from 
SPOTMOS  in  accordance  with  off-normal 
procedure  ON-283-001. 

SRV  tail  pifw  temperature  rise  above  the 
alarm  setpoint  is  a  true  indication  of  SRV 
actuation  and  a  reliable  indication  of  closure. 
Alarms  generated  by  this  sensor  will  alert  the 
operator  to  the  open  SRV.  The  Suppression 
Pool  Temp>erature  Elements  located  closest  to 
the  "J"  SRV  discharge  quencher  will  also 
indicate  heat  input  to  the  pool  from  that  line. 
Other  indications  can  be  used  to  infer  an 
open  relief  valve  and  to  confum  a  closed 
valve  (i.e.  by  demonstrating  pressure 
integrity). 

The  probability  of  a  Stuck  Open  SRV  Event 
is  not  affected  by  the  lack  of  position 
indication  for  the  SRV.  The  ability  to  detect 
the  stuck  op>en  SRV  condition  is  adequately 
covered  by  the  tail  pif)e  temperature 
indication  and  secondary  reactor  vessel  and 
steam  cycle  parameter  indications,  and  will 
not  result  in  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  This  proptosal  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evaluated. 

This  proposal  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evaluated.  The 
SRV  Acoustic  Monitor  performs  no  control  or 
active  protective  function  other  than 
indication.  Failure  or  misop>eration  of  this 
device  will  not  cause  an  unanalyzed  failure 
or  misoperation  of  an  engineered  safety 


feature.  Because  of  the  diverse  and  redundant 
indication  system  described  above, 
misof>eration  of  this  system  will  not  cause 
the  operator  to  take  unanalyzed  actions,  nor 
will  it  cause  the  operator  to  commit  errors  of 
conunission  or  omission,  and  as  such  will 
not  create  the  possibility  of  a  new  or  different 
type  of  accident. 

3.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

This  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Operating 
without  the  ")"  SRV  p>osition  indication  does 
not  reduce  the  design  or  operating  basis 
margin  of  safety.  Primary  Containment 
controls  are  in  place  that  can  effectively  deal 
with  the  operating  condition.  In  the  unlikely 
event  that  the  "J"  SRV  should  cycle  open  and 
fail  to  fully  close,  sufficient  indication  would 
be  available  to  identify  and  mitigate  the 
occurrence.  Thus,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failiue  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  conunents  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  OfBce  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  conunents  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
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a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  23. 1998.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  oirrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociiment  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  at  the  local  public 
dociunent  room  located  at  the  Osterhout 
Free  Library.  Reference  Department.  71 
South  Franklin  Street.  Wilkes-Barre.  PA 
18701.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 

petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 


prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
"which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  exp)ert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to  Jay 
Silberg,  Esquire.  Shaw,  Pittman.  Potts 
and  Trowbridge,  2300  N  Street  NW., 
Washington.  DC  20037.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  17.  1998.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Osterhout  Free  Library,  Reference 
Department.  71  South  Franklin  Street, 
Wilkes-Barre.  PA  18701. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses. 

Senior  Project  Manager,  Project  Directorate 
1-2,  Division  of  Reactor  Projects.  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  98-16652  Filed  6-22-98;  8:45  am) 

nUJNQCOOE  TSM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498/499;  License  No*. 
NPF-76.  80  EA  97-341] 

STP  Nuclear  Operating  Company;  STP 
Nuclear  Generating  Station; 
Confirmatory  Order  Modifying  License 
(Effective  Immediately) 

I 

STP  Nuclear  Operating  Company 
(STP  or  the  Licensee)  is  an  NRC 
Licensee  and  the  holder  of  Facility 
Operating  License  Nos.  NPF— 76  and 
NPF-80.  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
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Conunission)  pursuant  to  10  CFR  Part 
50  on  March  22,  1988  and  March  28, 
1989  respectfully  .  The  licenses 
authorize  operation  of  the  STP  Electric 
Generating  Station  (the  Station  or 
facility)  in  accordance  with  the 
conditions  specified  in  the  license.  The 
facility  is  located  on  the  Licensee's  site 
in  Wadsworth,  Texas. 

II 

NRC  Office  of  Investigations  (OI) 
Report  Nos.  4-96-035  and  4-96-059 
concluded  that  STP  had  subjected  four 
employees  to  a  hostile  work 
environment  created  by  the  former 
Electrical/Instrumentation  &  Controls 
(E/I&C)  division  manager  in  retaliation 
for  the  employees'  having  engaged  in 
protected  activities,  and  had  thus 
violated  the  Employee  Protection 
requirements.  10  CFR  50.7.  The  NRC 
staff,  by  letter  dated  January  8.  1998. 
invited  the  Licensee  to  a  predecisional 
enforcement  conference  (PEC)  to  discuss 
the  apparent  violation,  which  was  fully 
detailed  in  that  letter.  On  February  26, 
1998,  a  PEC  was  held  at  the  NRC  offices 
of  NRC  Region  IV  in  ArUngton,  Texas. 
By  letter  dated  March  12.  1998.  the 
Licensee  submitted  additional  data  and 
information  requested  by  the  NRC  staff 
during  the  PEC. 

The  Licensee  maintains  that  no 
violation  of  10  CFR  50.7  occurred,  and 
that  it  took  prompt  and  effective 
corrective  action  in  response  to 
concerns  raised  by  its  employees 
regarding  the  behavior  of  the  E/I&C 
division  manager,  including  discipline 
in  accordance  with  the  STP 
Constructive  Ehscipline  Policy, 
appropriate  reflection  in  annual 
performiuice  appraisals  of  the  E/I&C 
division  manager,  the  provision  of  peer 
and  management  counseling  to  the  E/ 
I&C  division  manager  and  assistance 
from  industrial  psychologists.  The 
actions  culminated  in  the  resignation  of 
the  E/I&C  division  manager  from  STP  in 
mid- 1996.  In  addition,  the  Licensee 
states  that  it  took  a  number  of  specific 
steps  to  address  concerns  which  arose 
in  the  E/I&C  Division  in  1996.  These 
included  the  STP  President's  meetings 
with  division  personnel,  similar 
meetings  conducted  by  the  Vice 
President,  Nuclear  Engineering,  and  the 
Design  Engineering  Department 
Manager,  as  well  as  one-on-one 
meetings  between  the  new  division 
manager  and  all  division  personnel.  In 
these  meetings,  and  in  station-wide 
communications,  the  Licensee  advised 
employees  that  it  had  settled  the  claims 
filed  by  four  faciUty  employees  with  the 
United  States  Department  of  Labor 
(DOL),  which  claim  alleged  violations  of 
the  Employee  Protection  requirements 


of  Section  211  of  the  Energy 
Reorganization  Act,  and  the  fact  that  the 
NRC  was  considering  escalated 
enforcement  action.  The  Licensee  states 
that  it  intends  to  keep  station  personnel 
apprised  of  the  results  of  the  NRC's 
consideration  of  this  matter. 

The  Licensee  maintains  that 
employees  have  not  been  deterred  from 
reporting  safety  concerns  as  a  result  of 
events  in  the  E/I&C  division. 
Specifically,  the  Licensee  states  that  a 
1994  Climate  Assessment  of  employee 
attitudes  in  the  E/I&C  division  does  not 
suggest  that  employees  were  subject  to 
harassment  or  are  reluctant  to  use  the 
routine  systems  for  reporting  concerns. 
The  Licensee  also  maintains  that  annual 
surveys  conducted  between  1993  and 
1997.  both  facility-wide  and  by 
department,  by  Behavioral  Consultant 
Services.  Inc.,  do  not  suggest  the 
existence  of  a  hostile  work  environment 
in  the  E/I&C  division.  In  addition,  the 
Licensee  states  that  implementation  of 
its  new  Corrective  Action  Program  was 
reviewed  by  a  team  of  NRC  inspectors 
in  early  1996.  Specifically,  the  NRC 
team  reviewed  a  sample  of  Condition 
Reports  and  interviewed  various 
engineers  regarding  their  roles  and 
responsibilities  to  determine  whether 
significant  issues  were  being  identified 
and  corrected  in  a  timely  fashion  and 
how  those  problems  were  documented. 
The  NRC  team  found  that  all  the 
interviewed  engineers  were  aware  of 
when  and  how  to  dociunent  identified 
problems.  See  NRC  Insp>ection  Report 
50-^98/96-11;  50-499/96-11  (April  12, 
1996). 

ni 

The  Licensee  has  planned  additional 
actions  to  assess  the  station 
environment  and  to  enhance  safety- 
consciousness,  as  described  in 
Attachment  D  to  the  March  12.  1998, 
submission.  Specifically,  the  Licensee 
plans:  (1)  "Comprehensive  Cultural 
Assessments"  to  be  performed  by  an 
independent  consultant  at  18  to  24 
month  intervals,  and  intermediate 
"mini"  surveys  in  selected  areas;  (2) 
annual  ratings  of  supervisors  and 
managers  by  employees  via  the 
Licensee's  "Leadership  Assessment 
Tool';  and  (3)  a  mandatory  continuing 
training  program  for  all  supervisors  and 
managers.  The  training  program  will 
have  the  objectives  of  reinforcing  the 
importance  of  maintaining  a  safety- 
conscious  work  environment  and  of 
assisting  managers  and  supervisors  in 
dealing  with  conflicts  in  the  work  place 
in  the  context  of  a  safety-conscious 
work  environment.  The  training 
program  will  also  include  a  specific 
course  entitled  "Safety  Speaking." 


During  a  telephone  conversation  with 
the  NRC  staff  on  May  29.  1998.  the 
Licensee  agreed  to  include  in  its 
mandatory  training  for  all  supervisors 
and  managers  training  on  the 
requirements  of  10  CFR  50.7.  including, 
but  not  limited  to,  what  constitutes 
protected  activity  and  what  constitutes 
discrimination,  and  appropriate 
responses  to  the  raising  of  safety 
concerns  by  employees. 

IV 

Since  the  Licensee  settled  the  four 
employee  protection  complaints  prior  to 
an  evidentiary  hearing  before,  and  prior 
to  a  finding  that  discrimination  had 
occurred  by,  the  United  States 
Department  of  Labor;  since  the  Licensee 
took  corrective  actions  as  outlined 
above;  and  since  the  Licensee  has 
planned  actions  to  monitor  the  safety 
environment  and  to  promote  an 
atmosphere  conducive  to  the  raising  of 
safety  concerns  by  employees  without 
fear  of  retaliation,  the  NRC  staff  is 
satisfied  that  its  concerns  regarding 
employee  protection  at  South  Texas 
Project  Electric  Generating  Station  can 
be  resolved  by  confirming  the  Licensee's 
plans  for  further  corrective  action  by 
this  Order.  Accordingly,  the  staff  is 
exercising  its  enforcement  discretion 
pursuant  to  Section  vn  B.6  of  the  NRC 
Enforcement  Policy  and  will  not  pursue 
a  Notice  of  Violation  or  a  civil  penalty 
in  this  case. 

By  letter  dated  May  29, 1998,  the 
Licensee  consented  to  issuance  of  this 
Order  with  the  commitments  described 
in  Section  V,  below,  and  to  waive  its 
right  to  a  hearing  on  this  Order.  The 
Licensee  further  consented  to  the 
immediate  effectiveness  of  this  Order. 

I  find  that  the  Licensee's 
commitments,  as  set  forth  in  Section  V, 
below,  are  acceptable  and  necessary  and 
conclude  that  with  these  commitments, 
the  Licensee's  process  for  addressing 
employee  protection  and  safety 
concerns  will  be  enhanced.  In  view  of 
the  foregoing.  I  have  determined  that 
public  health  and  safety  require  that  the 
Licensee's  commitments  be  confirmed 
by  this  Order.  Based  on  the  above  and 
the  Licensee's  consent,  this  Order  is 
immediately  effective  upon  issuance. 


Accordingly,  pursuant  to  sections 
103.  161b,  161i,  1610,  182  and  186  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50.  It  Is  Hereby  Ordered.  Effective 
Immediately,  That  License  Nos.  NPF-76 
and  NPF-80  Are  Modified  As  Follows: 

1.  Beginning  in  1998,  the  STP  Nuclear 
Operating  Company  will  integrate  into 
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its  overall  program  for  enhancing  the 
work  environment  and  safety  culture  at 
the  facility  a  "Comprehensive  Cultural 
Assessment",  as  described  in 
Attachment  D  to  the  Licensee's  March 
12,  1998,  submission,  to  be  perfonned 
by  an  independent  contractor.  The 
Cultural  Assessment  will  include  both  a 
written  survey  of  employees  (including 
supervision  and  management)  and 
baseline  contractors,  and  confidential 
interviews  of  selected  individuals.  The 
first  assessment  is  scheduled  for  the 
second  quarter  of  1998  and  will  be 
performed  at  least  three  more  times  at 
intervals  of  18  to  24  months.  Annual 
"mini"  surveys  will  be  conducted  and 
shall  include,  but  not  be  limited  to. 
annual  surveys  through  at  least  the  year 
2002.  Before  conducting  each  mini- 
survey,  the  Licensee  will  identify  to  the 
NRC  Regional  Administrator  the 
departments  and  divisions  to  be 
surveyed.  The  Licensee  will  submit  to 
the  NRC  for  review  all  Cultural 
Assessment  resiilts,  including  all 
intermediate  "mini"  surveys.  Within  60 
days  of  receipt  of  the  survey  results,  the 
Licensee  will  provide  to  the  NRC 
Regional  Administrator  any  plans 
necessary  to  address  issues  raised  by  the 
survey  results. 

2.  The  STP  Nuclear  Operating 
Company  will  conduct  annual  ratings  of 
supervisors  and  managers  by  employees 
via  the  "Leadership  Assessment  Tool", 
as  described  in  Attachment  D  to  the 
Licensee's  March  12.  1998,  submission, 
through  at  least  the  year  2002. 

3.  The  STP  Nuclear  Operating 
Company  will  conduct  a  mandatory 
continuing  training  program  for  all 
supervisors  and  managere.  This  program 
will  include: 

(a)  Scheduled  training  on  building 
positive  relationships,  as  outlined  in 
Attachment  D  to  the  Licensee's  March 
12,  1998,  submission.  The  training 
^  program  will  have  the  objective  of 
reiniforcing  the  importance  of 
maintaining  a  safety-conscious  work 
environment  and  assisting  managers 
and  supervisors  in  dealing  with 
conflicts  in  the  work  place  in  the 
context  of  a  safety-conscious  work 
enviroiunent.  The  training  program  also 
will  include  a  course  entitled  "Safely 
Speaking,"  as  described  in  Attachment 
D  to  the  Licensee's  March  12, 1998, 
submission;  and 

(b)  Annual  training  on  the 
requirements  of  10  CFR  50.7,  through  at 
least  the  year  2002,  including,  but  not 
limited  to,  what  constitutes  protected 
activity  and  what  constitutes 
discrimination,  and  appropriate 
responses  to  the  raising  of  safety 
concerns  by  employees.  Such  training 
shall  stress  the  freedom  of  employees  in 


the  nuclear  industry  to  raise  safety 
concerns  without  fear  of  retaliation  by 
their  supervisors  or  managers. 

4.  The  licensee  shall  issue  a  site-wide 
publication  to  inform  its  employees  and 
contractor  employees  of  this 
Confirmatory  Order  as  well  as  their 
rights  to  raise  safety  concerns  to  the 
NRC  and  their  management  without  fear 
of  retaliation. 

The  Regional  Administrator,  Region 
IV,  may  relax  or  rescind,  in  writing,  any 
of  the  above  conditions  upon  a  showing 
by  the  Licensee  of  good  cause. 

VI 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Rulemaking  and  Adjudications  Staff, 
Washington,  D.C.  20555.  Copies  of  the 
hearing  request  shall  also  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC.  20555,  to  the  Deputy 
Assistant  General  Counsel  for 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  IV, 
611  Ryan  Plaza  Drive,  Suite  400, 
ArUngton,  TX  76011-8064,  and  to  the 
Licensee.  If  such  a  peraon  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  the  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  rv  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceeding.  If  an 
extension  of  time  requesting  a  hearing 
has  been  approved,  the  provisions 
specified  in  Section  FV  shall  be  final 
when  the  extension  expires  if  a  hearing 
request  has  not  been  received.  AN 
ANSWER  OR  A  REQUEST  FOR  A 


HEARING  SHALL  NOT  STAY  THE 
IMMEDL\TE  EFFECTIVENESS  OF  THIS 
ORDER. 

Dated  at  Rockville,  Maryland  this  9th  day 
of)une  1998. 

For  the  U.S.  Nuclear  Regulatory 
Ginunission. 
Achok  A.  Thadani, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness. 

[FR  Doc.  98-16649  Filed  fr-22-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-338] 

Virginia  Electric  and  Power  Company; 
Nortti  Anna  Power  Station,  Unit  1; 
Confirmatory  Order  Modifying  License 
Effective  Immediately 

1 

Virginia  Electric  and  Power  Company 
(VEPCO,  the  hcensee)  is  the  holder  of 
Facility  Operating  License  No.  NPF— 4, 
which  authorizes  operation  of  North 
Anna  Power  SUtion  (NAPS),  Unit  1. 
located  in  Louisa  County,  Viginia. 

n 

The  staff  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  has  been 
concerned  that  Thermo-Lag  330-1  fire 
barrier  systems  installed  by  Ucensees 
may  not  provide  the  level  of  fire 
endurance  intended  and  that  licensees 
that  use  Thermo-Lag  330-1  fire  barriere 
may  not  be  meeting  regulatory 
requirements.  During  the  1992  to  1994 
timeframe,  the  NRC  staff  issued  Generic 
Letter  (GL)  92-08.  "Thermo-Lag  330-1 
Fire  Barriere"  and  subsequent  requests 
for  additional  information  that 
requested  licensees  to  submit  plans  and 
schedules  for  resolving  the  Thermo-Lag 
issue.  The  NRC  staff  has  obtained  and 
reviewed  all  licensees'  corrective  plans 
and  schedules.  The  staff  is  concerned 
that  some  licensees  may  not  be  making 
adequate  progress  toward  resolving  the 
plant-specific  issues,  and  that  some 
implementation  schedules  may  be  either 
too  tenuous  or  too  protracted.  For 
example,  several  licensees  informed  the 
NRC  staff  that  their  completion  dates 
had  slipped  by  6  months  to  as  much  as 
3  years.  For  NAPS.  Unit  1,  that  had 
corrective  action  scheduled  beyond 
1997.  the  NRC  reviewed  with  VEPCO 
the  schedule  of  Thermo-Lag  corrective 
actions  described  in  the  VEPCO 
submittal  to  the  NRC  dated  December 
18,1997.  Based  on  the  information 
submitted  by  VEPCO,  the  NRC  staff  has 
concluded  that  the  schedules  presented 
are  reasonable.  This  conclusion  is  based 
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on  the  need  to  perform  certain  plant 
modifications  during  outages  as 
opposed  to  those  that  can  be  performed 
while  the  plant  is  at  power.  In  order  to 
remove  compensatory  measures  such  as 
fire  watches,  it  has  been  determined  that 
resolution  of  the  Thermo-Lag  corrective 
actions  by  VEPCO  must  be  completed  in 
accordance  with  current  VEPCC) 
schedules.  By  letter  dated  May  14.  1998, 
the  NRC  staff  notified  VEPCO  of  its  plan 
to  incorporate  VEPCO's  schedule 
commitment  into  a  requirement  by 
issuance  of  an  order  and  requested 
consent  from  the  Licensee.  By  letter 
dated  May  22. 1998.  VEPCO  provided 
its  consent  to  issuance  of  a  Confirmatory 
Order. 

m 

The  Licensee's  commitment  as  set 
forth  in  its  letter  of  December  19. 1997, 
is  acceptable  and  is  necessary  for  the 
NRC  to  conclude  that  pubhc  health  and 
safety  are  reasonably  assured.  To 
preclude  any  schedule  sUppage  and  to 
assure  public  health  and  safety,  the  NRC 
staff  has  determined  that  the  Licensee's 
commitment  in  its  December  18. 1997, 
letter  be  confirmed  by  this  Order.  The 
Licensee  has  agreed  to  this  action.  Based 
on  the  above,  and  the  Licensee's 
consent,  this  Order  is  immediately 
effective  upon  issuance. 

rv 

Accordingly,  pursuant  to  sections 
103.  161b.  161i,  161o.  182.  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  50.  it  is  hereby  ordered,  effective 
immediately,  that: 

Virginia  Electric  and  Power  Compwny  shall 
complete  final  implementation  of  Thermo- 
L^g  330-1  fire  barrier  corrective  actions  at 
North  Anna  Power  Station,  Unit  1,  described 
in  the  VEPCO  submittal  to  the  NRC  dated 
December  18, 1997.  Overall  work  package 
closeout  will  be  completed  by  the  completion 
of  the  next  refueling  outage  scheduled  to 
begin  in  September  1998. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  may  relax  or 
rescind,  in  writing,  any  provisions  of 
this  Confirmatory  Order  upon  a  showing 
by  the  Licensee  of  good  cause. 


Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director. 
Office  of  Nuclear  Reactor  Regulation. 
U.S.  Nuclear  Regulatory  Commission, 


Washington.  DC  20555.  and  include  a 
statement  of  good  cause  for  the 
extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission. 
Attention:  Chief.  Rulemakings  and 
Adjudications  Staff.  Washington,  DC 
20555.  Copies  of  the  hearing  request 
shall  also  be  sent  to  the  Director,  Office 
of  Nuclear  Reactor  Regulation.  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Deputy 
Assistant  General  Counsel  for 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  D, 
Atlanta  Federal  Center.  61  Forsyth 
Street.  SW..  Suite  23T85.  Atlanta. 
Georgia  30303.  and  to  the  Licensee.  If 
such  a  person  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his/her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  criteria  set  forth  in  10  CFR 
2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Confirmatory 
Order  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  s{>ecified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  at  Rockville,  Md.,  this  15th  day  of 
1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  98-16648  Filed  6-22-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York;  James  A.  FitzPatrick  Nuclear 
Power  Plant;  Environmental 
Assessment  and  Finding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DPR-59,  issued  to  Power  Authority 
of  the  State  of  New  York  (the  hcensee) 
also  known  as  the  New  York  Power 
Authority,  for  operation  of  the  James  A. 
FitzPatrick  Nuclear  Power  Plant,  located 
in  Oswego  County.  New  York. 

Envirmunental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  hcensee  from  the  requirements  of  10 
CFR  70.24.  which  requires  in  each  area 
in  which  special  nuclear  material  is 
handled,  used,  or  stored  a  monitoring 
sjwtem  that  will  energize  clear  audible 
alarms  if  accidental  criticahty  occurs. 
The  proposed  action  would  also  exempt 
the  licensee  from  the  requirements  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored  to  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
sounding  of  the  alarm,  to  famiharize 
persoimel  with  the  evacuation  plan,  to 
designate  responsible  individuals  for 
safety  upon  the  sounding  of  the  alarm, 
and  to  place  radiation  survey 
instruments  in  accessible  locations  for 
use  in  such  an  emergency.  The 
projwsed  action  is  in  accordance  with 
the  hcensee's  application  for  exemption 
dated  April  24,  1998. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  criticahty  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant,  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into,  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  onsite  in  any  given 
location  is  small  enough  to  preclude 
achieving  a  critical  mass.  Because  the 
fuel  is  not  enriched  beyond  5.0  weight 


34206 


Federal  Register /Vol.  63,  No.  120 /Tuesday,  June  23.  1998 /Notices 


percent  uranium-235,  and  because 
commercial  nuclear  plant  licensees  have 
procedures  and  features  that  are 
designed  to  prevent  inadvertent 
criticality,  the  staff  has  determined  that 
it  is  unlikely  that  an  inadvertent 
criticaUty  could  occur  due  to  the 
handling  of  special  nuclear  material  at 
a  conmiercial  power  reactor.  Therefore, 
the  requirements  of  10  CFR  70.24  are 
not  necessary  to  ensure  the  safety  of 
personnel  during  the  handling  of  special 
nuclear  materials  at  commercial  power 
reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  James  A. 
FitzPatrick  Technical  Specifications,  the 
design  of  the  fuel  storage  racks 
providing  geometric  spacing  of  fuel 
assembUes  in  their  storage  locations, 
and  administrative  controls  imposed  on 
fuel  handling  procedures. 

The  proposed  exemption  would  not 
result  in  an  increase  in  the  probability 
or  consequences  of  accidents,  affect 
radiological  plant  effluents,  or  result  in 
a  change  in  occupational  or  offsite  dose. 
Therefore,  there  are  no  radiological 
impacts  associated  with  the  proposed 
exemption. 

The  proposed  exemption  would  not 
result  in  a  change  in  nonradiological 
effluents  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  the  operation  of  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant  dated  March  1973. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  4,  1998,  the  staff  consulted  with 
the  New  York  State  Official,  Jack  Spath. 
of  the  New  York  State  Research  and 
Development  Authority  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  no  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  envirorunental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  24,  1998,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Docvunent  Room 
located  at  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  room  located  at 
the  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York. 

Dated  at  Rockville.  Md.,  this  17th  day  of 
June  1998. 

For  the  Nuclear  Regulatory  Commission. 
S.  Singh  Bajwa, 

Director.  Project  Directorate  I-l,  Division  of 
Reactor  ProjecU — I/D,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  98-16647  Filed  6-22-98;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collections  for  0MB  Review;  Comment 
Request;  Multiemployer  Plan 
Regulations 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  0MB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  (PBGC)  intends  to  request 
that  the  Office  of  Management  and 
Budget  (0MB)  extend  approval,  under 
the  Paperwork  Reduction  Act,  of 
collections  of  information  in  the  PBGC's 
regulations  on  multiemployer  plans 
under  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA).  This 
notice  informs  the  public  of  the  PBGC's 
intent  and  solicits  public  comment  on 
the  collections  of  information. 


DATES:  Comments  must  be  submitted  by 
August  24,  1998. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel,  suite 
340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW.. 
Washington,  DC  20005-4026,  or 
delivered  to  that  address  between  9  a.m. 
and  4  p.m.  on  business  days.  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  240  at  the  same 
address,  between  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street. 
NW.,  Washington,  DC  20005^026,  202- 
326-4024.  (For  TTY/TDD  users,  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  cormected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  reqxiired  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  and  issued 
control  numbers  for  the  collections  of 
information,  described  below,  in  the 
PBGC's  regulations  relating  to 
multiemployer  plans.  (The  regulations 
may  be  accessed  on  the  PBGC's  web  site 
at  http://www.pbgc.gov.)  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  of  these  collections  of 
information  for  three  years. 

The  PBGC  is  soliciting  pubUc 
comments  to — 

•  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  validity  of  the 
methodologies  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Comments  should  identify  the 
specific  part  number(s)  of  the 
regulation(s)  they  relate  to. 
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The  collections  of  information  for 
which  the  PBGC  intends  to  request 
extension  of  OMB  approval  are  as 
follows: 

1.  Termination  of  Multiemployer  Plans 
(29  CFR  Part  4041  A)  (ONfB  Control 
Number  1212-0020) 

Section  4041A(f)(2)  of  ERISA 
authorizes  the  PBGC  to  prescribe 
reporting  requirements  for  and  other 
"rules  and  standards  for  the 
administration  of  terminated 
multiemployer  plans.  Section  4041A(c) 
and  (f)(1)  of  ERISA  prohibit  the  payment 
by  a  mass-withdrawal-terminated  plan 
of  lump  sums  greater  than  $1 .750  or  of 
nonvested  plan  benefits  unless 
authorized  by  the  PBGC. 

The  regulation  requires  the  plan 
sponsor  of  a  terminated  plan  to  submit 
a  notice  of  termination  to  the  PBGC.  It 
also  requires  the  plan  sponsor  of  a  mass- 
withdrawal-terminated  plan  that  is 
closing  out  to  give  notices  to 
participants  regarding  the  election  of 
alternative  forms  of  benefit  distribution 
and  to  obtain  PBGC  approval  to  pay 
lump  sums  greater  than  $1,750  or  to  pay 
nonvested  plan  beneBts. 

The  PBGC  uses  the  information  in  a 
notice  of  termination  to  assess  the 
Ukelihood  that  PBGC  financial 
assistance  will  be  needed.  Plan 
participants  and  beneficiaries  use  the 
information  on  alternative  forms  of 
benefit  to  make  personal  financial 
decisions.  The  PBGC  uses  the 
information  in  an  application  for 
approval  to  pay  lump  sums  greater  than 
$1,750  or  to  pay  nonvested  plan  benefits 
to  determine  whether  such  payments 
should  be  permitted. 

This  collection  of  information  is  being 
revised  to  include  certain  items  that 
were  previously  covered  under  OMB 
control  number  1212-0032  (because 
they  were  in  a  different  part  of  the 
PBGC's  regulations)  but  that  were 
moved  into  Part  4041 A  when  the  PBGC 
reorganized  its  regulations  in  1996.  As 
revised,  control  number  1212-0020  ivill 
cover  all  collection  of  information 
requirements  in  Part  4041  A. 

The  PBGC  estimates  that  plan 
sponsors  each  year  (1)  submit  notices  of 
termination  for  20  plans.  (2)  distribute 
election  notices  to  participants  in  15  of 
those  plans,  and  (3)  submit  requests  to 
pay  benefits  or  benefit  forms  not 
otherwise  permitted  for  1  of  those  plans. 
The  estimated  annual  burden  of  the 
collection  of  information  is  48  hours 
and  $13,481. 


2.  Extension  of  Special  Withdrawal 
Liability  Rules  (29  CFR  Part  4203) 
(OMB  Control  Number  1212-0023) 

Sections  4203(f)  and  4208(e)(3)  of 
ERISA  allow  the  PBGC  to  permit  a 
multiemployer  plan  to  adopt  special 
rules  for  determining  whether  a 
withdrawal  from  the  plan  has  occurred, 
subject  to  PBGC  approval. 

Tne  regulation  specifies  the 
information  that  a  plan  that  adopts 
special  rules  must  submit  to  the  PBGC 
about  the  rules,  the  plan,  and  the 
industry  in  which  the  plan  operates. 
The  PBGC  uses  the  information  to 
determine  whether  the  rules  are 
appropriate  for  the  industry  in  which 
the  plan  functions  and  do  not  pose  a 
significant  risk  to  the  Lnsiu-ance  system. 

The  PBGC  estimates  that  at  most  1 
plan  sponsor  submits  a  request  each 
year  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  1  hour  and 
$2,400. 

3.  Variances  for  Sale  of  Assets  (29  CFR 
Pail  4204)  (OMB  Control  Number  1212- 
0021) 

If  an  employer's  covered  operations  or 
contribution  obUgation  under  a  plan 
ceases,  the  employer  must  generally  pay 
withdrawal  liability  to  the  plan.  Section 
4204  of  ERISA  provides  an  exception, 
under  certain  conditions,  where  the 
cessation  results  from  a  sale  of  assets. 
Among  other  \tungs,  the  buyer  must 
furnish  a  bond  or  escrow,  and  the  sale 
contract  must  provide  for  secondary 
Uability  of  the  seller. 

The  regulation  estabUshes  general 
variances  (rules  for  avoiding  the  bond/ 
escrow  and  sale-contract  requirements) 
and  authorizes  plans  to  determine 
whether  the  variances  apply  in 
particular  cases.  It  also  allows  buyers 
and  sellers  to  request  individual 
variances  from  the  PBGC.  Plans  and  the 
PBGC  use  the  information  to  determine 
whether  employers  qualify  for 
variances. 

The  PBGC  estimates  that  11 
employers  submit  variance  requests  to 
plans,  and  2  employers  submit  variance 
requests  to  the  PBGC,  each  year.  The 
estimated  annual  burden  of  the 
collection  of  information  is  1  hour  and 
$2,663. 

4.  Reduction  or  Waiver  of  Complete 
Withdrawal  Liability  (29  CFR  Part 
4207)  (OMB  Control  Number  1212- 
0044) 

Section  4207  of  ERISA  allows  the 
PBGC  to  provide  for  abatement  of  an 
employer's  complete  withdrawal 
liability,  and  for  plan  adoption  of 
alternative  abatement  rules,  where 
appropriate. 


Under  the  regulation,  an  employer 
applies  to  a  plan  for  an  abatement 
determination,  providing  information 
the  plan  needs  to  determine  whether 
withdrawal  Uability  should  be  abated, 
and  the  plan  notifies  the  employer  of  its 
determination.  The  employer  may, 
pending  plan  action,  fimiish  a  bond  or 
escrow  instead  of  making  withdrawal 
liabihty  payments,  and  must  notify  the 
plan  if  it  does  so.  When  the  plan  then 
makes  its  determination,  it  must  so 
notify  the  bonding  or  escrow  agent. 

The  regulation  also  permits  plans  to 
adopt  their  own  abatement  rules  and 
request  PBGC  approval.  The  PBGC  uses 
the  information  in  such  a  request  to 
determine  whether  the  amendment 
should  be  approved. 

The  PBGC  estimates  that  100 
employers  apply  to  plans  for  abatement 
of  complete  withdrawal  liability  each 
year  and  that  1  plan  sp>onsor  requests 
approval  of  plan  abatement  rules  each 
year  from  the  PBGC.  The  estimated 
annual  burden  of  the  collection  of 
information  is  25.5  hours  and  $15,000. 

5.  Reduction  or  Waiver  of  Partial 
Withdrawal  Liability  (29  CFR  Part 
4208)  (OMB  Control  Number  1212- 
0039) 

Section  4208  of  ERISA  provides  for 
abatement,  in  certain  circumstances,  of 
an  employer's  partial  withdrawal 
liabihty  and  authorizes  the  PBGC  to 
issue  additional  partial  withdrawal 
Uability  abatement  rules. 

Under  the  regulation,  an  employer 
applies  to  a  plan  for  an  abatement 
determination,  providing  information 
the  plan  needs  to  determine  whether 
withdrawal  UabiUty  should  be  abated, 
and  the  plan  notifies  the  employer  of  its 
determination.  The  employer  may. 
pending  plan  action,  fimiish  a  bond  or 
escrow  instead  of  making  withdrawal 
liability  payments,  and  must  notify  the 
plan  if  it  does  so.  When  the  plan  then 
makes  its  determination,  it  must  so 
notify  the  bonding  or  escrow  agent. 

The  regulation  also  permits  plans  to 
adopt  their  own  abatement  rules  and 
request  PBGC  approval.  The  PBGC  uses 
the  information  in  such  a  request  to 
determine  whether  the  amendment 
should  be  approved. 

The  PBGC  estimates  that  1,000 
employers  apply  to  plans  for  abatement 
of  partial  withdrawal  liability  each  year 
and  that  1  plan  sponsor  requests 
approval  of  plan  abatement  rules  each 
year  from  the  PBGC.  The  estimated 
annual  burden  of  the  collection  of 
information  is  250.5  hours  and 
$150,000.  * 


34208 


Federal  Register / Vol.  63.  No.  120 /Tuesday.  June  23.  1998 /Notices 


8.  Allocating  Unfunded  Vested  Benefits 
to  Withdrawing  Employers  (29  CFR 
Part  4211)  (0MB  Control  Number  1212- 
0035) 

Section  4211(c)(5)(A)  of  ERISA 
requires  the  PBGC  to  prescribe  how 
plans  can.  with  PBGC  approval,  change 
the  way  they  allocate  unfunded  vested 
benefits  to  withdrawing  employers  for 
purposes  of  calculating  withdrawal 
liability. 

The  regulation  prescribes  the 
information  that  must  be  submitted  to 
the  PBGC  by  a  plan  seeking  such 
approval.  The  PBGC  uses  the 
information  to  determine  how  the 
amendment  changes  the  way  the  plan 
allocates  imfunded  vested  benefits  and 
how  it  will  affect  the  risk  of  loss  to  plan 
participants  and  the  PBGC. 

The  PBGC  estimates  that  5  plan 
sponsors  submit  approval  requests  each 
year  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  10  hours. 

7.  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  Part  4219)  (OMB 
Control  Number  1212-0034) 

Section  4219(c)(1)(D)  of  ERISA 
requires  that  the  PBGC  prescribe 
regulations  for  the  allocation  of  a  plan's 
total  unfunded  vested  benefits  in  the 
event  of  a  "mass  withdrawal."  ERISA 
section  4209(c)  deals  with  an 
employer's  liability  for  de  minimis 
amounts  if  the  employer  withdraws  in 
a  "substantial  withdrawal." 

The  reporting  requirements  in  the 
regulation  give  employers  notice  of  a 
mass  withdrawal  or  substantial 
withdrawal  and  advise  them  of  their 
rights  and  liabiUties.  They  also  provide 
notice  to  the  PBGC  so  that  it  can 
monitor  the  plan,  and  they  help  the 
PBGC  assess  the  possible  impact  of  a 
withdrawal  event  on  participants  and 
the  multiemployer  plan  insurance 
pr^zram. 

"rne  PBGC  estimates  that  there  is  at 
most  1  mass  withdrawal  and  1 
substantial  withdrawal  per  year.  The 
plan  sponsor  of  a  plan  subject  to  a 
withdrawal  covered  by  the  regulation 
provides  notices  of  the  withdrawal  to 
the  PBGC  and  to  employers  covered  by 
the  plan,  liability  assessments  to  the 
employers,  and  a  certification  to  the 
PBGC  that  assessments  have  been  made. 
(For  a  mass  withdrawal,  there  are  2 
assessments  and  2  certifications  that 
deal  with  2  different  types  of  liability. 
For  a  substantial  withdrawal,  there  is  1 
assessment  and  1  certification 
(combined  with  the  withdrawal  notice 
to  the  PBGC).)  The  estimated  annual 
burden  of  the  collection  of  information 
is  4  hours  and  $3,939. 


8.  Procedures  for  PBGC  Approval  of 
Plan  Amendments  (29  CFR  Part  4220) 
(OMB  Control  Number  1212-0031) 

Under  section  4220  of  ERISA,  a  plan 
may  within  certain  limits  adopt  special 
plan  rules  regarding  when  a  withdrawal 
from  the  plan  occurs  and  how  the 
withdrawing  employer's  withdrawal 
liability  is  determined.  Any  such  special 
rule  is  effective  only  if,  within  90  days 
after  receiving  notice  and  a  copy  of  the 
rule,  the  PBGC  either  approves  or  fails 
to  disapprove  the  rule. 

The  regulation  provides  rtiles  for 
requesting  the  PBGC's  approval  of  an 
amendment.  The  PBGC  needs  the 
required  information  to  identify  the 
plan,  evaluate  the  risk  of  loss,  if  any, 
posed  by  the  plan  amendment,  and 
determine  whether  to  approve  or 
disapprove  the  amendment. 

The  PBGC  estimates  that  3  plan 
sponsors  submit  approval  requests  per 
year  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  1.5  hours. 

9.  Mergers  and  Transfers  Between 
Multiemployer  Plans  (29  CFR  Part 
4231)  (OMB  Control  Number  1212- 
0022) 

Section  4231(a)  and  (b)  of  ERISA 
requires  plans  that  are  involved  in  a 
merger  or  transfer  to  give  the  PBGC  120 
days'  notice  of  the  transaction  and 
provides  that  if  the  PBGC  determines 
that  specified  requirements  are  satisfied, 
the  transaction  will  be  deemed  not  to  be 
in  violation  of  ERISA  section  406(a)  or 
(b)(2)  (dealing  with  prohibited 
transactions). 

This  regulation  sets  forth  the 
procedures  for  giving  notice  of  a  merger 
or  transfer  under  section  4231  and  for 
requesting  a  determination  that  a 
transaction  complies  with  section  4231. 

The  PBGC  uses  information  submitted 
by  plan  sponsors  under  the  regulation  to 
determine  whether  mergers  and 
transfers  conform  to  the  requirements  of 
ERISA  section  4231  and  the  regulation. 

The  PBGC  estimates  that  there  are  20 
transactions  each  year  for  which  plan 
sponsors  submit  notices  and  approval 
requests  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  5  hours  and 
$2,500. 

10.  Notice  of  Insolvency  (29  CFR  Part 
4245)  (OMB  Control  Number  1212- 
0033) 

If  the  plan  sponsor  of  a  plan  in 
reorganization  under  ERISA  section 
4241  determines  that  the  plan  may 
become  insolvent,  ERISA  section 
4245(e)  requires  the  plan  sponsor  to  give 
a  "notice  of  insolvency"  to  the  PBGC. 


contributing  employers,  and  plan 
participants  and  their  unions  in 
accordance  with  PBGC  rules. 

For  each  insolvency  year  under 
ERISA  section  4245(b)(4),  ERISA  section 
4245(e)  also  requires  the  plan  sponsor  to 
give  a  "notice  of  insolvency  benefit 
level"  to  the  same  parties. 

This  regulation  establishes  the 
procedure  for  giving  these  notices.  The 
PBGC  uses  the  information  submitted  to 
estimate  cash  needs  for  financial 
assistance  to  troubled  plans.  Employers 
and  unions  use  the  information  to 
decide  whether  additional  plan 
contributions  will  be  made  to  avoid  the 
insolvency  and  consequent  benefit 
suspensions.  Plan  participants  and 
beneficiaries  use  the  information  in 
personal  financial  decisions. 

The  PBGC  estimates  that  9  plan 
sponsors  give  notices  each  year  under 
this  regulation.  The  estimated  aimual 
burden  of  the  collection  of  information 
is  1  hour  and  $7,633. 

11.  Duties  of  Plan  Sponsor  Following 
Mass  Withdrawal  (29  CFR  Part  4281) 
(OMB  Control  Number  1212-0032) 

Section  4281  of  ERISA  provides  rules 
for  plans  that  have  terminated  by  mass 
withdrawal.  Under  section  4281.  if 
nonforfeitable  benefits  exceed  plan 
assets,  the  plan  sponsor  must  amend  the 
plan  to  reduce  benefits.  If  the  plan 
nevertheless  becomes  insolvent,  the 
plan  sponsor  must  suspend  certain 
benefits  that  cannot  be  paid.  If  available 
resources  are  inadequate  to  pay 
guaranteed  benefits,  the  plan  sponsor 
must  request  financial  assistance  from 
the  PBGC. 

The  regulation  requires  a  plan 
sponsor  to  give  notices  of  benefit 
reduction,  notices  of  insolvency  and 
annual  updates,  and  notices  of 
insolvency  benefit  level  to  the  PBGC 
and  to  participants  and  beneficiaries 
and,  if  necessary,  to  apply  to  the  PBGC 
for  financial  assistance. 

The  PBGC  uses  the  information  it 
receives  to  make  determinations 
required  by  ERISA,  to  identify  and 
estimate  the  cash  needed  for  financial 
assistance  to  terminated  plans,  and  to 
verify  the  appropriateness  of  financial 
assistance  payments.  Plan  participants 
and  beneficiaries  use  the  information  to 
make  personal  financial  decisions. 

This  collection  of  information  is  being 
revised  to  exclude  certain  items  that 
were  previously  covered  under  OMB 
control  number  1212-0032  but  that 
were  moved  into  Part  4041 A  when  the 
PBGC  reorganized  its  regulations  in 
1996.  As  revised,  control  number  1212- 
0032  will  cover  only  collection  of 
information  requirements  in  Part  4281. 
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The  PBGC  estimates  that  plan 
sponsors  each  year  (1)  give  benefit 
reduction  notices  for  1  plan,  (2)  give 
notices  of  insolvency  for  2  plans,  (3) 
give  notices  of  insolvency  benefit  level 
and  annual  updates  for  23  plans,  and  (4) 
submit  requests  for  financial  assistance 
for  18  plans.  The  estimated  annual 
burden  of  the  collection  of  information 
is  1  hour  and  $66,900. 

Issued  in  Washington,  E)C,  this  18th  day  of 
June  1998. 
Stuart  A.  Sirkin, 

Director,  Corpomte  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 
(FR  E)oc.  98-16679  Filed  6-22-98;  8:45  am] 

BILUNO  CODE  770e-01-P 


POSTAL  RATE  COMMISSION 

Facility  Visit 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  visit. 

SUMMARY:  Arrangements  have  been 
made  for  members  of  the  Commission 
and  certain  advisory  staff  members  to 
visit  the  World  Headquarters  and 
Technology  Center  of  Pitney  Bowes  in 
Stamford,  Connecticut.  The  purpose  is 
to  gain  a  better  understanding  of  new 
and  evolving  technologies  and  their 
potential  impact  on  the  nature  of  the 
mailstream  and  postal  operations. 
Information  obtained  during  the  visit 
wdll  assist  Commissioners  and  staff  in 
the  execution  of  their  duties. 
DATES:  The  tour  is  scheduled  for 
Monday,  July  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Sharfman,  General  Counsel, 
(202) 789-6820. 

SUPPLEMENTARY  INFORMATtON:  A  refKirt 
of  the  visit  will  be  filed  in  the 
Commission's  Docket  Room. 

(Authority:  39  U.S.C.  404(b).  3603.  3622- 
3624,  3661,  3662) 

Dated:  June  17,  1998. 
Margaret  P.  Creashaw, 
Secretary. 
[FR  Doc.  98-16611  Filed  6-22-98;  8:45  am) 

BILUNO  CODE  7710-FW-M 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1:00  p.m..  Monday, 
June  29,  1998;  8:30  a.m.,  Tuesday,  June 
30, 1998. 

PLACE:  Washington,  D.C.,  at  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 


Plaza,  S.W.,  in  the  Benjamin  Franklin 

Room. 

STATUS:  June  29  (Closed);  Jime  30 

(Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  Jime  29 — 1:00  p.m.  (Closed) 

1.  Postal  Rate  Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
R97-1. 

2.  Post  Office  Online. 

3.  Compensation  Issues. 

Tuesday,  June  30 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  Jime 
1-2. 1998. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Consideration  of  Board  Resolution  on 
Audit  Committee  Charter. 

4.  Capital  Investments. 

a.  Dehvery  Operations  Information 
System  (DOIS)— R&D. 

b.  546  Delivery  Bar  Code  Sorter 
(DBCS)  Output  Subsystem  Kits. 

5.  Tentative  Agenda  for  the  August  3- 
4,  1998,  meeting  in  Harrisburg, 
Pennsylvania. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  S.W.,  Washington,  D.C.  20260- 
1000.  Telephone  (202)  268-4800. 
Thomas  J.  Koerber, 
Secretary. 
[FR  Doc.  98-16722  Filed  6-18-98;  4:19  pm) 

BILUNQ  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMSSION 

[Release  No.  34-40096;  File  No.  SR-CBOE- 
98-13] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  By  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  the  Automatic  Execution  of  Small 
RetaH  Orders  in  Equity  Options 

June  16,  1998. 

L  Introduction 

On  April  6,  1998,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Interpretation  and  Policy  .02 
under  CBOE  Rule  6.8  governing  the 
operations  of  the  Exchange's  Retail 


Automatic  Execution  System  ("RAES"). 
On  May  13, 1998.  the  CBOE  filed  with 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  May  21,  1998.*  The 
Commission  received  no  comments 
regarding  the  proposal.  This  order 
approves  the  proposal,  as  amended,  on 
an  accelerated  basis. 

n.  Description  of  the  Proposal 

Presently,  under  CBOE  Rule  6.8(a)(ii), 
the  execution  price  automatically 
attached  to  an  equity  option  order 
executed  in  RAES  is  the  prevailing 
market  quote  on  the  CBOE  at  the  time 
the  order  is  entered  into  the  system.  If 
at  that  same  time  another  market  is 
displaying  a  better  quote  for  the  option, 
imder  CBOE  Rules  the  order  is  not 
automatically  executed,  but  instead. 
pursuant  to  interpretation  and  Policy 
.02  under  CBOE  Rule  6.8,  is  rerouted  for 
non-automated  handling.  In  most  cases, 
especially  where  the  market  away  from 
the  CBOE  is  better  by  only  one  "tick" 
(i.e.,  by  one  minimum  quote  interval), 
the  order  is  usually  manually  executed 
on  the  CBOE  at  the  better  price. 

The  CBOE  now  proposes  to  amend 
Interpretation  and  Policy  .02  to 
automate  the  process  of  filling  equity 
option  orders  through  RAES  at  any 
better  price  being  quoted  in  another 
market,  so  long  as  the  price  is  better  by 
no  more  than  one  tick  ("RAES  Auto- 
Step-Up").  If  the  market  away  from  the 
CBOE  is  better  than  the  CBOE's  quoted 
market  by  more  than  one  tick,  the 
existing  procedure  will  continue  to 
apply  whereby  the  order  is  rerouted  out 
of  RAES  to  the  Designated  Primary 
Market  Maker  or  Order  Book  Official  for 
non-automated  hemdling. 

While  the  Exchange  expects  that 
eventually  the  Floor  Procedure 
Committees  will  determine  to  apply  the 
RAES  Auto-Step-Up  to  all  or  nearly  all 
option  classes  traded  on  the  fioor,  the 
proposed  rule  change  would  {>ermit  the 
program  to  be  initiated  on  a  class  by 
class  or  trading  station  by  trading 
station  basis.*  To  provide  for  the  orderly 
introduction  of  this  change  to  the 
Exchange's  RAES  procedures  and  to 
measure  its  effect  before  expanding  it  to 
equity  options  floor-wide,  the  Exchange 
intends  to  introduce  the  changed  RAES 
procedure  to  selected  classes  of  equity 


'  15  U.S.C  78s(b)(l). 
» 17  CFR  240.19b-t. 


'  See  Letter  from  Timothy  Thom[Mon,  Director, 
Regulatory  Affairs,  Legal  Department,  CBOE,  to  Ken 
Rosen,  Attorney,  Division  of  Market  Regulation, 
Commission,  dated  May  11,  1998  ("Amendment 
No.  1"). 

*  Securities  Exchange  Act  Release  No.  39992  (May 
14, 1998),  63  FR  28019. 

^  See  Amendment  No.  1. 


34210 


Federal  Register/ Vol.  63.  No.  120/Tuesday.  June  23,  1998 /Notices 


options  during  an  initial  evaluation 
period,  and  then  over  time  to  expand 
the  changed  procedure  to  cover  a  larger 
number  of  equity  options  unless,  upon 
evaluation,  such  expansion  appears  not 
to  be  warranted.  Members  will  be  given 
advance  notice  of  each  class  of  options 
to  which  these  revised  procedures 
apply. 

m  addition,  the  proposed  rule  change 
authorizes  the  Chairman  of  the 
appropriate  Floor  Procedure  Committee 
or  his  or  her  designee  to  disable  RAES 
Auto-Step-Up  for  specified  classes  or 
series  of  options  or  in  respect  of 
specified  markets  when  "quotes  in  such 
options  or  markets  are  deemed  not  to  be 
reliable."  This  authority  would  be 
expected  to  be  exercised  in 
circumstances  such  as  communication 
or  system  problems,  fast  markets,  and 
similar  situations  that  could  make 
quotes  unreliable.  For  instance,  the 
Exchange  is  infrequently  faced  with 
delays  in  the  dissemination  of  quotes 
because  of  queues  on  the  Options  Price 
Reporting  Authority  ("OPRA").  When 
the  Exchange  is  made  aware  of  OPRA 
delays,  it  knows  that  there  is  a  delay  in 
the  dissemination  of  quotes  from  the 
other  exchanges.  As  a  result,  those 
quotes  Ukely  would  be  stale.  Under  that 
circumstance,  the  Chairmen  of  the  Floor 
Procedure  Committees  might  decide  to 
exercise  their  exempUve  authority 
under  the  proposal.  The  Exchange  has 
represented  to  the  Commission  that  it 
expects  such  authority  to  be  exercised 
infrequently." 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act.  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
SecUon  3(f)  ^  and  Section  6(b)(5)  •  of  the 
Act.  Section  6(b)(5)  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

By  automating  the  execution  of 
eligible  retail  orders  for  equity  options 
through  the  RAES  Auto-Step-Up,  the 
amended  Interpretation  and  Policy  .02 
should  help  to  insure  that  investors 
receive  prompt,  automatic  execution  of 
RAES  orders  at  the  best  available  prices, 
even  if  those  prices  are  being  quoted  in 
a  market  other  than  the  Exchange,  when 
the  better  prices  in  other  markets  do  not 
improve  on  the  CBOE's  market  by  more 


than  one  tick.  This  prop>osal  should 
minimize  the  delay  inherent  in 
manually  handling  orders  in  this 
circumstance,  and  thereby  reduce  the 
risk  to  investors  that,  as  a  result  of  an 
adverse  move  in  the  market  while  their 
orders  are  being  manually  handled,  they 
may  receive  an  inferior  execution. 

Moreover,  the  amendment  to 
Interpretation  and  Policy  .02  is 
consistent  with  Section  3(f)  of  the  Act. 
Among  other  things,  that  Section 
requires  the  Commission  to  consider 
whether  proposed  rule  changes  will 
promote  competition.  The  RAES  Auto- 
Step-Up  feature,  when  activated,  should 
enhance  competition  by  requiring 
executions  on  the  CBOE  at  better  prices 
found  on  other  exchanges. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  pubUcation  of  notice  thereof 
in  the  Federal  Register.  This  will  permit 
customers  to  receive  the  benefits  of 
automatic  price  improvement  under  the 
proposed  rule  change  more  quickly.  In 
addition,  the  Commission  recognizes 
that  orders  are  already  eligible  for 
manual  price  improvement  when  routed 
to  the  floor.  This  proposal  merely 
automates  that  price  improvement  for 
those  options  to  which  the  Auto-Step- 
Up  feature  applies.  Moreover,  the 
Commission  notes  that  the  full  21  day 
comment  period  has  expired,  and  no 
adverse  comments  were  received. 

rV.  Conclusion 

ft  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (SR-CBOE-98- 
13),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulabon,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  98-16583  Filed  6-22-98:  8:45  am] 
BILUNQ  CODE  W10-«1-M 


•  See  Amendment  No.  1. 

'  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impect  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 

•15U.SC78f(bK5). 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  The  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Intormation 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35),  this  notice 


•15U.S.C  78s(b)(2). 
'•17  CFR  200.3O-3(a)(12). 


annoimces  that  the  Information 
Collection  Requests  (ICRs)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICRs  describe 
the  nature  of  the  information  collection 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  (1) 
Incident  and  Annual  Reports  for  Gas 
Pipeline  Operators  2137-0522,  was 
published  on  April  14, 1998  [63  FR 
18251-18252);  (2)  Transportation  of 
Hazardous  Liquids  by  Pipeline: 
Recordkeeping  and  Accident  Reporting 
2137-0047,  was  published  on  April  14, 
1998  [63  FR  18251-18252);  and  (3) 
Reporting  of  Safety-Related  Conditions 
on  Gas,  Hazardous  Liquid,  and  Carbon 
Dioxide  Pipelines  and  Liquefied  Natural 
Gas  Facilities  2137-0578.  was  published 
on  April  14.  1998  (63  FR  18251-18252). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  23,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety 
Research  and  Special  Pn>grams 
Administration.  U.S.  Department  of 
Transportation  400  Seventh  Street,  SW., 
Washington.  D.C.  20590,  (202)  366- 
6205.  or  fax  (202)  36604566  or  by 
electronic  mail 
"marvin.felldrspa.dot  gov". 

SUPPLEMENTARY  INFORMATION: 

Research  and  Special  Programs 
Administration  (RSPA) 

(1).  Title:  Incident  and  Annual 
Reports  for  Gas  Pipeline  Operators. 

0^{B  Control  Number:  2137-0522. 

Form(s):  7100.1.  7100.2,  7100.1-1. 
7100.2-1. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Gas  pipeline 
operators. 

Abstract:  49  CFR  191  requires  that  gas 
pipeline  operators  report  certain 
pipeline  incidents  that  involve  injuries, 
fatalities,  fires,  property  damage  or 
environmental  damage.  Additionally, 
gas  pipeline  operators  must  submit 
annual  reports  on  their  operations  to  the 
Department  of  Transportation. 

Estimated  Annual  Burden  Hours: 
6717  hours. 

(2).  Title:  Transportation  of  Hazardous 
Liquids  by  Pipeline:  Recordkeeping  and 
Accident  Reporting. 

OMB  Number:  2137-0047. 

formfsj:  DOT  7000-1. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Hazardous  Liquid 
Pipeline  Operators. 

Abstract:  Federal  statute  requires  that 
hazardous  liquid  pipeline  operators 
prepare  and  maintain  written  records 
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and  reports  and  to  make  them  available 
to  the  Department  of  Transportation  on 
request.  Additional  49  CFR  195  requires 
hazardous  liquid  operators  report 
accidents  to  the  Department  of 
Transportation. 

Annual  Estimate  of  Burden:  49,210 
hours. 

(3).  Title:  Reporting  of  Safety-Related 
Conditions  on  Cas,  Hazardous  Liquid, 
and  Carbon  Dioxide  Pipelines  and 
Liquefied  Natural  Gas  Facilities. 

OMB  Number:  2137-0578. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form(s):  N/A. 

Affected  Public:  Pipeline  and 
Liquefied  Natural  Gas  facility  operators. 

Abstract:  49  U.S.C.  60102  requires 
each  operator  of  a  pipeline  facility 
(except  master  meter)  to  submit  to  the 
Department  of  Transportation  a  written 
report  on  any  safety-related  condition 
that  causes  or  has  caused  a  significant 
change  or  restriction  in  the  operation  of 
pipeline  facility  or  a  condition  that  is  a 
hazard  to  life,  property  or  the 
environment. 

Annual  Estimated  Burden  Hours:  282. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street.  NW..  Washington,  DC 
20503.  Attention  RSPA  Desk  Officer. 
Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
-ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC  on  June  16, 
1998. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(PR  Doc  98-16662  Filed  6-22-98;  8:45  am] 

BILUNQ  CODE  4t10-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  June  12, 
1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 


under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  fiHng. 

Docket  Number:  OST-98-3951. 

Date  Filed:  June  1 1 .  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  Telex  Mail  Vote  943, 
Algeria-Europe/Mideast/Westem  Africa, 
rl -Economy  Class  fares  r2-Nonnal/Firsty 
Interm.  Intended  effective  date:  June  22, 
1998 

Cynthia  Uatten, 
Federal  Register  Liaison. 
|FR  Doc.  98-16602  Filed  6-22-98;  8:45  am) 

WLUNQ  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  June  12, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-3946. 

Date  Filed:  June  9,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  June  16, 1998. 

Description 

Application  of  United  Parcel  Service 
Co.  pursuant  to  the  Department's  Notice 
served  May  26,  1998,  and  Subpart  Q, 
requests  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  engage  in  all-cargo  foreign  air 
transportation  between  any  point  or 
points  in  the  United  States  via 
intermediate  points  to  any  point  or 
points  in  Colombia  and  beyond. 

Docket  Number:  OST-98-3955. 

Date  Filed:  June  12,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  July  10,  1998. 

Description 

Application  of  United  Parcel  Service 
Co.  pursuant  to  49  U.S.C.  Section  41102, 


and  Subpart  Q  of  the  Regulations, 
requests  an  amendment  to  its  certificate 
of  public  convenience  and  necessity  for 
Route  557  so  as  to  authorize  it  to  engage 
in  the  scheduled  foreign  air 
transportation  of  property  and  mail 
between  any  point  or  points  in  the 
United  States  and  any  point  or  points  in 
the  following  countries,  in  addition  to 
the  points  currently  contained  in  UPS's 
Certificate  for  Route  557:  Albania, 
Armenia,  Aruba.  Azerbaijan.  Belarus, 
Bosnia,  Botswana,  Bulgaria,  Cote  d' 
Ivoire,  Costa  Rica,  Croatia,  Czech 
Republic,  Dominican  Republic,  El 
Salvador,  Estonia,  Ethiopia,  Georgia, 
Ghana,  Greece,  Guatemala,  Honduras, 
Hungary.  Iceland,  Jordan,  Kuwait, 
Kyrgyz  Repubhc,  Latvia,  Lithuania, 
Macao.  Macedonia,  Malawi,  Malta, 
Moldova,  Namibia,  The  Netherlands 
Antilles,  Nicaragua,  Poland,  Peru,  Qatar, 
Slovakia,  Slovenia,  Tajikistan,  Tanzania, 
Trinidad  and  Tobago,  Turkmenistan, 
Uganda,  Uzbekistan,  and  Zaire. 
Cynthia  Hatten, 
Federal  Register  Liaison. 
[FR  Doc  98-16603  Filed  6-22-98;  8:45  am) 

BILUNQ  CODE  MIO-OZ-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

agency:  Department  of  Transportation, 
Federal  Aviation  Administration  (DOT/ 
FAA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  this  notice  announces  that 
the  information  collection  request 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  The  FAA  is 
requesting  an  emergency  clearance  by 
July  14,  1998,  in  accordance  with  5  CFR 
1320.13.  The  following  information 
describes  the  nature  of  the  information 
collection  and  its  expected  burden. 
SUPPLEMENTARY  INFORMATION:  . 

Title:  Inflight  Medical  Incident 
Report. 

Need:  The  Aviation  Medical 
Assistance  Act  of  1998  directs  the 
Administrator  of  the  Federal  Aviation 
Administration  to  reevaluate  the 
equipment  in  medical  kits  and 
emergency  training  requirements  for 
flight  attendants,  and  to  determine 
whether  automatic  external 
defibrillators  should  be  required 
equipment  on  air  carriers  and  possibly 
at  airports.  To  make  this  determination. 
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the  Act  directs,  in  part,  that  a  major  air 
carrier  shall  make  a  good  faith  effort  to 
obtain,  and  submit  quarterly  reports  to 
the  Federal  Aviation  Administration  on 
in-flight  medical  emergencies  that  result 
in  death  or  the  threat  of  death. 

Respondents:  Approximately  30  air 
carriers. 

Frequency:  On  occasion  over  the 
course  of  one  year. 

Burden:  274  hours. 

For  Further  Information:  or  to  obtain 
a  copy  of  the  request  for  clearance 
submitted  to  OMB,  you  may  contact  Ms. 
Judi  Citrenbaum  at  the:  Federal  Aviation 
Administration,  Aeromedical  Stjuidards 
Branch,  AAM-210.  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 

Comments  may  be  submitted  to  the 
a^ncy  at  the  address  above. 

Issued  in  Washington,  DC  on  June  17, 
1998. 

Patricia  W.  Carter, 

Acting  Manager.  Corporate  Information 
Division.  ABC-100. 
[FR  Doc.  98-16633  Filed  6-22-98;  8:45  am] 

BIUJNQ  COOE  *nO-1)-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Key  Field  Airport,  Meridian,  MississlppJ 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  intent  to  rule  on 
application. 

SUtnURY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Key  Field  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
RecondUation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  RegulaUons  (14  CFR  Part  158). 
DATES:  Comment  must  be  received  on  or 
before  July  23,  1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAAV Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson,  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Tom  Williams, 
Executive  Director  of  the  Meridian 
Airport  Authority  at  the  following 
address:  Post  Office  Box  4351,  Meridian, 
MS  39304-4351. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Meridian 
Airport  Authority  imder  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Shumate,  Project  Manager,  FAA 
Airports  District  Office.  120  North 
Hangar  Drive,  Suite  B,  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965—4628.  The  apphcation 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  apphcation  to  impose 
and  use  the  revenue  from  a  PFC  at  Key 
Field  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  June  15, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Meridian  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  apphcation, 
in  whole  or  in  part,  no  later  than 
October  3, 1998. 

The  following  is  a  brief  overview  of 
the  apphcation. 

PFC  Application  Number:  98-05-C- 
00-MEI. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  12-1- 
2000. 

Proposed  charge  expiration  date:  5- 
31-2000. 

Total  estimated  net  PFC  revenue: 
$121,650. 

Estimated  PFC  revenues  to  be  used  on 
projects  in  this  application:  $121,650. 

Brief  description  of  proposed  projects: 
Airfield  lighting  rehabihtation;  Taxiway 
A  rehabihtation;  Terminal  canopy/ 
rehabihtation  design;  Terminal  canopy/ 
rehabihtation;  Construct  equipment 
building. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 
Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
hsted  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  office  of  the  Meridian  Airport 
Authority. 


Issued  in  Jackson.  Mississippi,  on  June  16, 
1998. 
Wa]me  Atkinson, 

Manager.  Airports  District  Office,  Southern 

Region,  Jackson.  Mississippi. 

(PR  Doc.  98-16634  Filed  6-22-98;  8:45  am] 

BIUJNQ  COO€  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  30186  (Sub-No. 
3)1 

Tongue  River  Railroad  Company- 
Construction  and  Operation^ — in 
Roset}ud  and  Big  Horn  Counties,  MT 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  Construction  and 

Operation  Application  and  Adoption  of 

Initial  Procedural  Schedule. 

SUMMARY:  The  Board  is  pubhshing 
notice  of  an  apphcation  filed  by  the 
Tongue  River  Railroad  Company  (TRRC) 
seeldng  authority  to  construct  and 
operate  17.3  miles  of  track,  called  the 
Western  Alignment,  to  be  built  between 
Decker.  MT.  and  a  point  17.3  miles 
north  of  Decker,  to  connect  with  the  rail 
hne  previously  approved  for 
construction  in  Tongue  River  Railroad 
Company — Rail  Construction  and 
Operation — Ashland  to  Decker, 
Montana,  Finance  Docket  No.  30186 
(Sub-No.  2)  (STB  served  Nov.  8,  1996) 
[Tongue  River  11).  The  Western 
Ahgnment  is  proposed  as  an  alternative 
to  a  routing  called  the  Four  Mile  Creek 
Alternative  (herein,  the  Four  Mile  Creek 
Route)  approved  in  Tongue  River  II.  The 
routing  of  the  Western  Alignment 
separates  from  TRRC's  approved  Four 
Mile  Creek  routing  approximately  20.8 
miles  south  of  the  point  at  which  the 
hne  connects  with  TRRC's  approved 
line  routing  between  Ashland  and  Miles 
City,  MT.  and  extends  southwest  to  the 
Spring  Creek/Decker  area  of 
southeastern  Montana,  terminating  near 
Decker  where  it  will  connect  with  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company's  Kennecott  Spur. 
The  Board  is  issuing  a  procedural 
schedule  establishing  filing  dates  for 
comments  and  rephes  on  whether  this 
apphcation  meets  the  criteria  of  49 
U.S.C.  10901.  The  Board  may 
subsequently  issue  another  notice 
setting  forth  a  procedural  schedule  for 
the  filing  of  any  additional  pleadings 
after  completion  of  the  necessary 
environmental  analysis,  if  appropriate. 
DATES:  This  notice  is  effective  on  Jime 
23.  1998.  Pleadings  must  be  filed  in 
accordance  with  the  schedule  set  forth 
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in  the  Appendix  to  this  notice.  All 
filings,  except  notices  of  intent  to 
participate,  must  be  concurrently  served 
on  all  parties  of  record  and  must  be 
accompanied  by  a  certificate  of  service. 
ADDRESSES:  Send  an  original  and  10 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  30186  (Sub-No.  3) 
to:  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington.  DC  20423- 
0001.  A  copy  of  each  comment  shall 
concxurently  be  served  upon  TRRC's 
representative:  Betty  Jo  Christian,  Esq.. 
Steptoe  &  Johnson  LLP.  1330 
Connecticut  Avenue.  N.W.,  Washington, 
DC  20036,  (202)  429-3000,  FAX  (202) 
429-3902.  One  copy  of  each  pleading 
must  also  be  served  upon:  Peter  Young. 
Federal  Energy  Regulatory  Commission. 
888  First  St.  N.E.,  Washington.  DC 
20426.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-^1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695). 

SUPPt-EMENTARY  INFORMATION:  The 
Board's  review  of  construction 
applications  is  ^vemed  by  49  U.S.C. 
10901  and  by  the  requirements  of  the 
National  Environmental  Pohcy  Act  of 
1969,  42  U.S.C.  4321-4370d  (NEPA), 
and  related  environmental  laws.  Along 
with  its  application,  TRRC  has 
submitted  a  renewed  petition  ^  to 
establish  a  procedural  schedule  for  this 
proceeding.  3  The  schedule  proposed  by 
TRRC  would  estabUsh  due  dates  for 
submissions  and  Board  action,  both  in 
considering  the  transportation  merits  of 
the  application  tuid  in  carrying  out  the 
environmental  review  process.  The 
Board  is  adopting  only  that  portion  of 
TRRC's  procedural  schedule  that  sets 
due  dates  for  fihng  comments 


'  AdminUtrmtive  Law  Judge  Young  has  bean 
appointed  to  resolve  all  disputes  on  discovery 
issues. 

'TRRC'i  initial  request  for  establishment  of  a 
procedural  schedule  was  denied  by  decision  served 
March  24,  1998. 

'  Northern  Cheyenne  Tribe  and  ^4ative  Action. 
Inc..  filed  a  reply  to  TRRC's  request  for  a  procedural 
schedule.  Great  Northern  Properties  Limited 
Partnership  and  Northern  Plains  Resource  Council. 
Inc.,  also  filed  a  reply  to  TRRC's  petition.  These 
replies  are  primarily  directed  to  the  environmental 
issues  raised  hare  and  the  schedule  contemplated 
for  their  resolution.  Since  we  are  adopting  a 
procedural  schedule  only  for  dealing  with  non- 
environmental  issues,  these  petitions  need  not  be 
addressed  here.  The  United  Transportation  Union- 
General  Committee  of  Adjustment  and  United 
Transportation  Union-Montana  State  Legislative 
Board  also  replied  jointly  to  TRRC's  petition, 
raising  concerns  about  technical  compliance  with 
our  notification  rules  and  the  fairness  or  openness 
of  our  actions  in  this  case.  As  discussed  below,  the 
procedural  schedule  we  are  adopting  here  provides 
adequate  notice  as  well  as  ample  opportunity  for  a 
full  and  thorough  evaluaUon  of  all  of  the  issues 
involved  here. 


(including  supporting  or  opposing 
evidence)  on  issues  involving  whether 
or  not  the  application  meets  the 
statutory  criteria  of  49  U.S.C.  10901,  and 
for  filing  rephes  to  those  comments.  The 
Board  will  not.  however,  set  a  date  for 
issuance  of  a  final  decision  on  the 
merits  of  the  appUcation.  Nor  will  we 
establish  a  procedural  schedule  for  our 
environmental  review  of  the  new 
application.  Rather,  as  discussed  below, 
we  will  initiate  the  environmental 
review  process  now,  and  estabUsh  a 
procedural  schedule  for  submission  of 
any  additional  pleadings  and  issuance 
of  a  final  decision  upon  completion  of 
that  process. 

We  are  not  adopting  TRRC's  proposal 
that  we  set  an  environmental  procedural 
schedule  because  the  Board's 
environmental  analysis  depends  on 
input  firora  many  sources,  including 
Federal  and  state  agencies,  and  at  this 
point  it  is  impossible  to  predict  how 
long  the  environmental  review  process 
wrill  take.  Our  experience  has  shown 
that  the  preparation  of  a  NEPA 
docimient  in  a  proceeding  such  as  this, 
where  a  number  of  environmental  issues 
may  exist  generally,  does  not  lend  itself 
to  a  structured  time  limit.  Because  we 
would  be  unable  to  assiu^  compliance 
with  TRRC's  projrased  schedule  even  if 
we  adopted  it,  we  see  no  point  in 
seeking  public  comment  on  it.  Rather, 
we  wiU  adopt  a  schedule  for  receiving 
comments  and  replies  on  whether  the 
application  meets  the  statutory  criteria 
in  49  U.S.C.  10901.  The  schedule  we  are 
adopting  here  will  accord  all  parties  due 
process  because  it  provides  ample  time 
for  the  submission  of  comments  and 
replies.  In  short,  the  schedule  we  are 
adopting  will  allow  for  adequate  pubHc 
participation  and  the  development  of  a 
sufficient  record  to  allow  the  Board  to 
determine  whether  the  proposed 
construction  meets  the  criteria  of 
section  10901. 

In  this  proceeding,  we  will  not  issue 
a  decision  determining  whether  the 
proposed  construction  meets  the 
statutory  criteria  in  49  U.S.C.  10901 
prior  to  completion  of  the 
environmental  review  process.  TRRC 
has  not  requested  this  action.  Our 
decision  on  the  merits  will  follow 
completion  of  the  environmental  review 
process  and  we  will  address  both 
transportation  and  environmental  issues 
in  that  decision. 

We  are  requiring  TRRC  to  publish 
notices  setting  forth  the  schedule  we  are 
adopting  here,  and  to  certify  to  us  that 
it  has  done  so.  In  addition  to  setting 
forth  the  procedural  schedule,  the  new 
notices  must  state  that  anyone  who 
intends  to  participate  as  a  party  of 
record  by  filing  comments  must  file 


with  the  Secretary  of  the  Board  an 
original  and  10  copies  of  a  notice  of 
intent  to  participate  in  accordance  with 
the  attached  schedule.  In  order  to 
facilitate  service  of  pleadings  on  parties 
of  record,  the  Board  will  issue  a  hst  of 
those  persons  who  have  given  notice  of 
their  intent  to  participate.  Nonparties 
may  obtain  copies  of  pleadings  through 
the  Board's  copy  contractor,  DC  News  & 
Data.  Inc.,  1925  K  Street  N.W.,  Suite 
210,  Washington  DC  20006.  Telephone 
(202) 289-4357. 

Tiuming  to  the  environmental  review, 
the  Board's  Section  of  Environmental 
Analysis  (SEA)  shortly  will  issue  a 
notice  of  intent  to  prepare  a  supplement 
to  the  Final  Environmental  Impact 
Statement  issued  in  Tongue  River  11 
(herein,  the  Supplement)  and  in  that 
document  will  seek  comments  regarding 
the  environmental  scope  of,  and 
potential  environmental  concerns  and 
issues  to  be  addressed  in,  this  case. 
Under  our  rules  implementing  NEPA, 
and  the  rules  of  the  Council  on 
Environmental  Quafity,  it  appears  that  a 
Supplement  is  the  appropriate  means  of 
reviewing  TRRC's  application  for  the 
Western  Alignment.  See  49  CFR 
1105.10(a)(5);  40  CFR  1502.9(c).  It  is 
premature  to  determine  the  scope  of  the 
Supplement  at  this  time.  Before  doing 
so,  SEA  will  review  any  comments  on 
the  notice  of  intent,  verify  the 
information  in  TRRC's  environmental 
report,  and  consult  with  the  appropriate 
Federal  and  state  agencies  to  identify 
the  key  environmental  issues  to  be 
addressed  in  the  Supplement. 

Copies  of  the  application,  including 
the  Environmental  Report,  are  available 
for  pubhc  insp>ection  at  the  offices  of 
either  the  Surface  Transportation  Board 
or  the  applicant.  Tongue  River  Railroad 
Company,  550  North  31st  Street,  Suite 
250.  P.O.  Box  1181,  Billings,  MT  59102. 

Board  decisions  and  notices  are 
available  on  oiu-  website  at 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  June  15, 1998. 

By  the  Board,  Chairman  Morgan  and  VSce 
Chairman  Owen. 

Vmion  A.  Williams, 

Secretary.  • 

Appendix— Procedural  Schedule 

June  23, 1998— Publication  of  notice 
adopting  procedural  schedule. 

June  30. 1998— Due  date  for  publication 
by  TRRC  of  newspaper  notices 
annoimcing  this  procedural  schedule. 

July  13.  1998— ^Due  date  for  notices  of 
intent  to  participate  as  a  party  of 
record. 
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September  16. 1998 — Due  date  for 
comments  in  support  of  or  opposition 
to  the  application. 

November  2, 1998— Due  date  for  replies 
to  comments. 

[FR  Doc.  9»-16530  Filed  6-22-98;  8:45  am) 

MLUNQ  COOe  4«1S-0<M> 


UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting 

agency:  United  States  Emichment 

Corporation. 

SUBJECT:  Board  of  Directors. 

TIME  AND  date:  6:00  p.m..  Friday,  June 

19, 1998. 

PLACE:  Telephonic  meeting. 

STATUS:  The  meeting  will  be  closed  to 

the  pubhc. 

MATTER  TO  BE  CONSIDERED:  Privatization 

of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elizabeth  Stuckle  at  301/564-3399. 

Dated:  June  18. 1998. 
William  H.  Timbers,  Jr.. 

President  and  Chief  Executive  Officer. 

|FR  Doc.  98-16730  Filed  6-18-98;  4:55  pml 

BiLUNG  cooe  am-oi-M 

UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting  (Revised  Notice 
of  Meeting) 

AGENCY:  United  States  Emichment 

Corporation. 

SUBJECT:  Board  of  Directors. 

TIME  AND  DATE:  9:30  a.m.,  Saturday.  Jime 

20.  1998  (previously  scheduled  for  June 

19,  1998). 

PLACE:  Telephonic  meeting. 

STATUS:  The  meeting  will  be  closed  to 

the  public. 

MATTER  TO  BE  CONSJOERED:  Privatization 

of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elizabeth  Stuckle  at  301/564-3399. 

Dated:  June  19, 1998. 
William  H.  Tunben,  Ir., 

President  and  Chief  Executive  Officer. 

|FR  Doc.  98-16806  Filed  6-19-98;  2:41  pm] 

BILUNG  cooe  8720-01 -M 


UNITED  STATES  INFORMATION 
AGENCY 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  United  States  Information 
Agency. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)).  the 
United  States  Information  Agency 
(USIA)  is  issuing  notice  of  our  intent  to 
amend  the  system  of  records  entitled  the 
Employee  Payroll  and  Retirement 
System,  USIA-20,  to  include  a  new 
routine  use.  The  disclosure  is  required 
by  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
(PRWORA,  Pub.  L.  104-193).  We  invite 
public  conunent  on  this  pubUcation. 
DATE:  Persons  wishing  to  comment  on 
the  proposed  routine  use  must  do  so  by 
July  23,  1998. 

EFFECTIVE  DATES:  The  proposed  routine 
use  will  become  effective  as  proposed 
without  further  notice  on  [insert  date  30 
days  from  date  of  publication)  unless 
comments  dictate  otherwise. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Lola  L.  Secora,  FOIA/PA  Officer, 
USIA,  301  41'  Street,  SW,  Room  M-29, 
Washington,  DC  20547;  fax  number 
(202)  205-0374;  or  email  adoress: 
isecora@usia.gov.  All  comments 
received  will  be  available  for  public 
inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Lola 
L.  Secora,  FOIA/PA  Officer,  USIA,  301 
4*  Street,  SW,  Washington,  DC  20547; 
telephone  (202)  619-5499;  fax  number 
(202)  205-0374;  or  email  address: 
lsecora@usia.gov. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  Pub.  L.  104-193,  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996,  the  United 
States  Information  Agency  will  disclose 
data  from  its  Employee  Payroll  and 
Retirement  System  of  records  to  the 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  for  use  in  the  National 
Database  of  New  Hires,  part  of  the 
Federal  Parent  Locator  Service  (FPLS) 
and  Federal  Tax  Offset  System,  DHHS/ 
OCSE  No.  09-90-0074.  A  description  of 
the  Federal  Parent  Locator  Service  may 
be  found  at  62  FR  51663  (October  2, 
1997). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
-    State  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
security  support.  On  October  1, 1997, 
the  FPLS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 


and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1, 
1998.  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  wall  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matdied  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  country. 
If  ihe  FPLS  identifies  a  person  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified.  State 
requests  to  the  FPLS  for  location 
information  wrill  also  continue  to  be 
processed  after  October  1.  1998. 

When  individuals  are  hired  by  the 
United  States  Information  Agency,  we 
may  disclose  to  the  FPLS  their  names, 
social  security  numbers,  home 
addresses,  dates  of  birth,  dates  of  hire, 
and  information  identifying  us  as  the 
employer.  We  also  may  disclose  to  FPLS 
names,  social  security  numbers,  and 
quarterly  earnings  of  each  United  States 
Information  Agency  employee,  within 
one  month  of  the  end  of  the  quarterly 
reporting  period. 

Information  submitted  by  the  United 
States  Information  Agency  to  the  FPLS 
will  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct.  The  data 
disclosed  by  the  United  States 
Information  Agency  to  the  FPLS  will 
also  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Secretary  of 
the  Treasury  for  use  in  verifying  claims 
for  the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return.  We  are  also 
making  other  changes  required  to 
update  the  Agency's  system  of  records. 
From  page  10659,  FR  Vol.  62,  No.  45, 
Friday,  March  7,  1997,  Notices,  change 
USIA-34  to  read:  USIA-41,  System 
Name:  Office  of  Civil  Rights  Complaint 
Files— OCR.  Accordingly,  the  USIA-20. 
Employee  Payroll  and  Retirement 
System — M/CF,  originally  published  in 
the  PR's  Privacy  Act  Issuances,  1995 
Compilation,  and  most  recently 
amended  at  FR,  Vol.  62,  No.  45.  March 
7. 1997  is  further  amended  by  addition 
of  the  following  routine  use: 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

•  •  •  «  « 

The  names,  social  security  niunbers. 
home  addresses,  dates  of  birth,  dates  of 
hire,  quarterly  earnings,  employer 
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identifying  information,  and  State  of 
hire  of  employees  may  be  disclosed  as 
a  routine  use  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  soiuces  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform  law, 
Pub.  L.  104-193). 

Dated:  June  17.  1998. 
Les  Jin, 

General  Counsel. 

Narrative  Statement 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 
(PRWORA)  of  1996  requires  Federal 
agencies  and  instrumentalities  to 
transmit  information  about  employees 
newly  hired  and  quarterly  earnings  to  a 
National  Ehrectory  of  New  Hires 
(NDNH)  at  the  Department  of  Health 
and  Human  Services  (DHHS).  Pub.  L. 
104-193.  SS316(f),  codified  at  42  U.S.C. 
653. 

Agencies  must  pubUsh  a  notice  in  the 
Federal  Register  announcing  that  a  new 
"routine  use"  will  be  added  to  the 
agency's  Privacy  Act  system  of  records 
covering  payroll  information. 

|FR  E)oc.  98-16589  Filed  6-22-98;  8:45  am] 

BILLING  COOE  8230-01-T 


UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  ttie  Finding  of 
No  Significant  Impact  for  the 
Construction  of  the  New  Fountain 
Green  State  Fish  Hatchery 

AGENCY:  The  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  (Mitigation'Conunission). 


ACTION:  Notice  of  Availability  of  the 
Finding  of  No  Significant  Impact 
(FONSI). 

summary:  On  June  12, 1998,  Michael  C. 
Weland,  Executive  Director  of  the  Utah 
Reclamation  Mitigation  and 
Conservation  Commission  signed  the 
Finding  of  No  Significant  Impact 
(FONSI)  which  documents  the  decision 
to  fund  construction  of  the  new 
Fountain  Green  State  Fish  Hatchery  in 
Sanpete  County,  Utah.  The  hatchery 
will  be  reconstructed  near  the  city  of 
Fountain  Green  as  a  fish,  wildlife  and 
recreation  feature  of  the  Bonneville  Unit 
of  the  Central  Utah  Project.  The 
Mitigation  Commission  and  the  Utah 
Division  of  Wildlife  Resources 
documented  the  environmental  effects 
of  constructing  the  new  hatchery  in  an 
environmental  assessment  (EA).  The 
Draft  EA  was  developed  with  public 
input  and  the  Final  EA  refined  based 
upon  public  comment.  Tlie  Commission 
has  found  the  EA  adequate  for  its 
decision  to  fund  the  new  construction  of 
the  Proposed  Action  and  has  issued  its 
FONSI  in  accordance  with  the 
Commission's  NEPA  Rule  (43  CFR  Part 
10010.20). 

The  hatchery  and  associated  features 
to  be  constructed  are  supported  by  the 
1998  Revised  Fish  Hatchery  Production 
Plan  and  its  EA  and  FONSI.  prepared  in 
accordance  with  and  in  fulfillment  of 
the  Central  Utah  Project  Completion  Act 
of  1992  (Titles  II  through  VI  of  Public 
Law  102-575). 

Funding  the  Utah  Division  of  Wildlife 
Resources  to  construct  the  new 
Fountain  Green  State  Fish  Hatchery 
continues  the  effort  in  meeting  the  sport 
fish  recreation  and  native  fish  recovery 
and  conservation  needs  identified  in  the 
Revised  Fish  Hatchery  Production  Plan. 
Of  the  alternatives  analyzed  imder  the 
EA,  the  Preferred  Alternative,  which 
this  decision  implements,  increases  fish 
production,  reduces  fish  disease  risks, 
increases  educational  opportunities, 


decreases  effluent  total  suspended 
solids  and  increases  employee  and 
visitor  safety. 

The  U.S.  Fish  and  Wildlife  Service's 
planning  aid  letter  issued  under  the 
authority  of  the  Fish  and  Wildlife 
Coordination  Act  (48  Stat.  401;  as 
amended,  16  U.S.C.  661  et  seq.)  stated 
that  the  Fish  and  Wildlife  Service  is 
supportive  of  the  Preferred  Alternative. 
Consultation  with  the  U.S.  Fish  and 
Wildlife  Service  indicated  that  no 
threatened  or  endangered  species  will 
be  impacted  by  the  Preferred 
Alternative.  No  wetlands  will  be 
impacted  by  construction,  and  none  of 
the  environmental  impacts  of  this  action 
are  considered  significant  or  highly 
controversial. 

The  action  is  related  to  other  potential 
futuje  actions,  specifically  the 
improvement  or  construction  of  other 
State,  Federal  or  Tribal  fish  hatcheries. 
The  future  construction  projects  will 
require  separate  NEPA  compliance.  The 
programmatic  perspective  has  been 
considered  in  a  separate  NEPA 
document  addressing  fish  hatchery 
improvement  throughout  the  State. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
FONSI,  of  the  Final  EA.  or  additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  number 
below:  Ms.  Maureen  Wilson.  Project 
Coordinator,  Utah  Reclamation 
Mitigation  and  Conservation 
Commission,  102  West  500  South,  Suite 
315,  Salt  Lake  Qty,  UT  84101, 
Telephone:  (801)  524-3146. 

Dated:  June  12.1998. 
Michael  C.  Weland, 

Executive  Director,  Utah  Reclamation 
Mitigation  and  Conservation  Commission. 
[FR  Doc.  98-16580  Filed  6-22-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  379 
RIN  1620-AB45 

Projects  With  Industry 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
performance  indicators  for  the  Projects 
With  Industry  (PWI)  program  (34  CFR 
Part  379).  The  PWI  program  is 
authorized  by  section  621  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act).  The  purpose  of  the  PWI 
program  is  to  create  and  expand  job  and 
career  opportunities  for  individuals 
with  disabilities  in  the  competitive 
labor  market  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabilitation  process,  to 
identify  competitive  job  and  career 
opportunities  and  the  skills  needed  to 
perform  those  jobs,  to  create  practical 
job  and  career  readiness  and  training 
programs,  and  to  provide  job 
placements  and  career  advancement. 
The  Secretary  is  proposing  to  change  the 
performance  indicators  for  this  program 
in  order  to  improve  project 
performance,  enhance  project 
accountability,  better  reflect  statutory 
intent,  and  reduce  grantee  burden. 
DATES:  Comments  must  be  received  by 
the  Department  on  or  before  August  24, 
1998. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Fredric  K.  Schroeder, 
Commissioner,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3028.  Mary  E.  Switzer 
Building,  Washington,  D.C.  20202-2531. 
Comments  may  also  be  sent  through  the 
Internet  to:  Comments@ed.gov.  You 
must  include  the  term  "PWI"  in  the 
subject  line  of  the  electronic  comment. 

To  ensure  that  public  comments  have 
maximum  effect  in  developing  the  final 
regulations,  the  Department  urges 
commenters  to  identify  clearly  the 
specific  section  or  sections  of  the 
proposed  regulations  that  each  comment 
addresses  and  to  arrange  comments  in 
the  same  order  as  the  proposed 
regulations. 

Comments  that  concern  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
A  copy  of  those  comments  may  also  be 


sent  to  the  Department  representative 
named  in  this  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Finch,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  Room  3038,  Mary  E.  Switzer 
Building,  Washington,  D.C.  20202-2575. 
Telephone:  (202)  205-8292.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-«339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

SUPPLEMENTARY  INFORMATION: 
Qyerview  of  Proposed  Changes 

The  Secretary  proposes  to  amend  the 
regulations  governing  the  application 
content  requirements  and  performance 
indicators  for  the  PWI  program  in  order 
to  clarify  statutory  intent,  enhance 
project  accountability,  and  reduce 
grantee  burden. 

In  a  notice  of  proposed  rulemaking 
(NPRM)  published  in  the  Federal 
Register  on  January  22,  1996  (61  FR 
1672),  the  Secretary  invited  comments 
on  changes  needed  to  improve  the 
compliance  indicators.  The  comments 
received  in  response  to  this  solicitation, 
as  well  as  comments  provided  by 
participants  in  focus  group  meetings 
held  by  the  Rehabilitation  Services 
Administration  (RSA),  were  used  to 
develop  these  proposed  changes.  In 
addition,  the  Secretary  used  a  June  1994 
report  on  the  PWI  program  entitled 
"Assessment  of  Performance  Indicators 
for  the  Projects  With  Industry  Program," 
prepared  for  the  Department  by 
Research  Triangle  Institute  (RTI),  which 
identifies  needed  changes  in  the  PWI 
performance  indicators  and  scoring 
system.  To  assist  in  revising  the 
compliance  indicators  and  determining 
the  proposed  minimum  performance 
levels,  the  Secretary  also  analyzed 
grantee  performance  on  the  current  PWI 
compliance  indicators. 

Based  on  information  from  public 
comments,  the  1994  report  prepared  by 
RTI,  and  experience  in  the 
implementation  of  the  program,  the 
Secretary  is  proposing  one  addition  to 
the  application  content  requirements 
and  a  number  of  changes  in  the 
compliance  indicators.  The  Secretary 
believes  that  the  additional  application 
content  requirement  regarding  the 
proposed  cost  per  placement  is  needed 
in  light  of  the  proposed  changes  to  the 


compliance  indicators  and  to  ensure 
that  cost-effective  projects  are  selected 
for  funding.  The  Secretary  proposes  to 
reduce  the  number  of  indicators  from 
nine  to  five,  with  an  additional 
indicator  to  be  established  at  a  later 
date.  These  compliance  indicators 
establish  minimum  performance  levels 
in  areas  that  the  Secretary  believes  are 
the  most  critical  and  most  closely 
related  to  the  program's  purpose  and 
evaluation  standards.  To  be  eligible  for 
continued  funding  under  the  proposed 
system,  projects  must  meet  or  exceed 
the  minimum  performance  level  for 
each  compliance  indicator.  However, 
projects  have  two  opportunities  to  meet 
these  criteria  before  fiinding  is 
terminated.  If,  based  upon  the  end-of- 
year  data  submission,  a  project  fails  any 
compliance  indicator,  the  project  may 
request  that  funding  be  continued  for 
the  first  six  months  of  the  subsequent 
project  year  and  agree  to  submit 
additional  data.  At  the  end  of  the  six- 
month  period  the  project  must  submit 
the  data  collected  for  those  six  months 
to  demonstrate  that  it  has  passed  all  the 
compliance  indicators.  If  the  project 
passes  all  the  indicators,  funding  will 
continue  for  the  remainder  of  the  project 
year. 

In  this  NPRM,  the  Secretary  proposes 
minimum  performance  levels  for  five 
indicators.  The  proposed  compliance 
indicators  measure  a  project's  (a) 
placement  rate;  (b)  average  change  in 
weekly  earnings;  (c)  percentage  of 
individuals  placed  who  have  severe 
disabilities;  (d)  percentage  of 
individuals  placed  who  were 
unemployed  at  least  six  months  at 
project  entry;  and  (e)  variation  between 
projected  and  actual  average  cost  per 
placement.  In  addition,  the  Secretary 
proposes  to  collect  data  from  projects  on 
change  in  earnings  and  job  retention. 
.  The  Secretary  will  use  these  data  to 
determine  the  need,  and  appropriate 
performance  levels,  for  new  indicators 
on  change  in  earnings  and  job  retention. 

Section-by-Section  Summary  of  the 
Proposed  Changes 

The  following  is  a  simimary  of  the 
proposed  changes  contained  in  this 
NPRM. 

•  In  §  379.21(a)(4).  the  Secretary 
proposes  to  add  an  application  content 
requirement  that  would  require  a 
description  of  the  factors  that  justify  a 
project's  projected  cost  per  placement. 
These  factors  may  include  the  objectives 
of  the  project,  the  types  of  services  that 
will  be  provided,  the  population  that  is 
being  targeted,  and  the  proposed 
geographicservice  area.  This  is  the  only 
proposed  addition  to  the  current 
application  content  requirements. 
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•  In  §  379.50,  the  Secretary  proposes 
to  remove  the  reference  to  minimiun 
composite  score  and  replace  it  with  a 
reference  to  minimum  performance 
levels  on  all  compliance  indicators. 
Under  the  proposed  system,  grantees 
must  attain  a  minimum  performance 
level  on  each  of  the  indicators  rather 
than  achieve  an  overall  composite  score. 
Grantees  must  pass  every  indicator  in 
order  to  receive  continuation  funding. 

•  In  §§  379.51  and  379.52,  the 
Secretary  proposes  to  delete  all 
references  to  performance  ranges  in 
accordance  with  the  proposed  change  to 
a  system  in  which  grantees  must  pass  all 
compliance  indicators.  The  proposed 
change  deletes  the  reference  to 
composite  scores  and  requires  grantees 
to  pass  each  indicator  by  demonstrating 
performance  at  or  above  the  established 
minimum  levels. 

•  In  §  379.53,  the  Secretary  proposes 
to  replace  the  current  nine  performance 
indicators  with  five  compliance 
indicators.  The  major  areas  of  change 
are  outlined  in  the  following  sections 
entitled  "Compliance  Indicators  to  be 
Eliminated"  and  "Proposed  CompUance 
Indicators  and  Performance  Levels." 

•  In  §  379.54,  the  Secretary  proposes 
to  make  conforming  changes  to  reflect 
the  change  from  composite  scoring  to  a 
pass/fail  system.  As  under  the  current 
regulations,  projects  must  submit  data 
from  the  most  recent  complete  project 
year  to  demonstrate  compliance,  but  (if 
project  performance  during  the  most 
recent  complete  year  does  not  meet 
minimum  performance  levels)  may  opt 
to  submit  data  from  the  first  six  months 
of  the  current  project  year.  In  either 
case,  projects  must  submit  data  to 
demonstrate  compliance  with  minimum 
performance  levels  on  all  of  the 
indicators. 

Compliance  Indicators  To  Be 
Eliminated 

The  Secretary  proposes  to  replace  the 
current  nine  indicators  with  five 
compliance  indicators.  In  addition,  the 
Secretary  proposes  to  collect  data  that 
may  lead  to  a  modified  indicator  on 
change  in  earnings  and  data  that  may 
form  the  basis  of  a  futiu*  indicator  on 
job  retention.  Four  compliance 
indicators  would  be  eliminated, 
including  cost  per  placement,  projected 
placement  rate,  percent  of  persons 
served  whose  disabilities  are  severe,  and 
percent  of  persons  served  who  have 
been  unemployed  at  least  six  months 
prior  to  project  entry.  The  Secretary 
believes  the  proposed  indicators  better 
reflect  the  goals  of  the  PWI  program, 
place  a  greater  emphasis  on  project 
outcomes,  and  reduce  grantee 


information  collection  and  reporting 
burden. 

The  Secretary  proposes  to  eliminate 
the  cost  per  placement  indicator  and 
modify  the  projected  cost  per  placement 
indicator.  The  Secretary  maintains  the 
importance  of  serving  and  placing 
individuals  at  the  lowest  possible  cost 
to  the  Federal  Government,  but  believes 
it  is  not  feasible  to  establish  a  cost  per 
placement  standard  that  is  reasonable 
for  all  projects  supported  under  the  PWI 
program.  The  Secretary  recognizes  that 
some  projects  may  not  be  able  to 
achieve  a  low  cost  per  placement, 
particularly  projects  that  serve  a  high 
percentage  of  individuals  with  severe 
disabilities,  provide  extensive  services, 
or  serve  rural  areas.  In  addition,  the 
Secretary  is  concerned  that  a  uniform 
cost  per  placement  standard  may 
discourage  projects  from  serving 
individuals  who  require  extensive 
support  services,  job  training,  and  other 
resources.  Therefore,  the  Secretary 
believes  it  is  more  appropriate  for 
grantees  to  determine  an  appropriate 
cost  per  placement  and  justify  the 
proposed  cost,  based  on  the  proposed 
project  design  and  objectives,  service 
population,  and  services  to  be  provided. 
The  proposed  indicator  would  require 
that  a  project's  actual  cost  per 
placement  not  exceed  the  projected  cost 
per  placement,  as  specified  in  the 
approved  grant  application,  by  more 
than  10  percent. 

The  Secretary  also  proposes  to 
eliminate  the  indicator  on  projected 
placement  rate.  The  Secretary  beUeves  it 
is  more  appropriate  to  focus  on  a 
project's  actual,  rather  than  projected, 
success  in  placing  individuals  in 
competitive  employment. 

Finally,  the  Secretary  proposes  to 
eliminate  the  two  indicators  that 
measure  the  extent  to  which  projects 
serve  individuals  with  severe 
disabilities  and  individuals  who  have 
been  unemployed  at  least  six  months 
prior  to  project  entry.  While  the 
Secretary  believes  that  it  is  important  to 
preserve  the  program's  focus  on 
individuals  with  severe  disabilities  and 
individuals  who  are  unemployed,  the 
Secretary  believes  it  is  more  appropriate 
to  judge  projects  based  on  the  extent  to 
which  they  are  successful  in  assisting 
these  individuals  to  achieve  competitive 
employment.  The  Secretary  therefore 
proposes  to  retain  the  two  compliance 
indicators  that  measure  the  percentage 
of  these  individuals  who  are  placed  into 
competitive  employment. 

Proposed  Compliance  Indicators  and 
Performance  Levels 

The  proposed  compliance  indicators 
would  measure  grantee  performance  in 


five  areas.  The  Secretary  believes  that 
the  proposed  indicators  represent  the 
most  critical  quantifiable  aspects  of 
project  performance.  In  establishing 
minimum  performance  levels  on  each 
indicator,  the  Secretary  reviewed  project 
performance  data,  public  comment  in 
response  to  the  NPRM  published  in  the 
Federal  Register  on  January  22,  1996, 
focus  group  discussions,  and  the  RTI 
report. 

Placement  rate.  The  Secretary 
proposes  to  retain  the  current  placement 
rate  indicator  and  raise  the  minimum 
performance  level.  The  primary  goal  of 
the  PWI  program  is  to  place  individuals 
into  competitive  employment. 
Therefore,  the  Secretary  views 
placement  rate  as  a  critical  indicator  of 
project  success.  Under  the  proposed 
indicator,  projects  would  be  required  to 
place  a  minimum  of  55  percent  of 
individuals  served  into  competitive 
employment. 

While  higher  than  the  current 
minimum  placement  rate  of  40  percent, 
the  Secretary  beUeves  the  proposed 
f>erformance  level  is  both  appropriate 
and  realistic.  Between  1990  and  1995, 
PWI  projects  reported  an  average 
placement  rate  of  61.2  percent.  In 
comparison,  in  1996  approximately  60.7 
percent  of  individuals  served  by  The 
State  Vocational  Rehabilitation  Services 
Program  achieved  an  employment 
outcome.  The  Secretary  believes  the 
partnerships  with  private  industry  and 
collaboration  with  State  vocational 
rehabilitation  agencies  will  enable  every 
PWI  project  to  achieve,  at  a  minimum, 
the  proposed  placement  rate  of  55 
percent.  In  addition,  given  the  proposal 
to  give  more  flexibility  to  projects  on 
cost  per  placement  (discussed  in  the 
following  sections),  the  Secretary 
believes  it  is  appropriate  to  raise 
performance  expectations,  particularly 
on  this  critical  indicator. 

Average  change  in  earnings.  The 
Secretary  proposes  to  modify  the 
current  indicator  that  measures  average 
change  in  earnings  by  raising  the 
minimum  performance  level.  The 
current  minimum  performance  level 
requires  an  average  increase  of  $75  per 
week.  The  proposed  regulations  would 
change  the  required  minimum 
performance  level  to  $150  per  week  for 
projects  that  do  not  use  a  school-to-worit 
or  supported  employment  service 
deUvery  model.  That  is,  the  earnings  of 
individuals  who  are  placed  into 
competitive  employment  by  the  project 
must  increase  by  an  average  of  at  least 
$150  a  week  over  earnings  at  the  time 
of  project  entry.  Concurrently,  the 
Secretary  proposes  to  collect  data  to 
determine  the  need  for  additional 
changes  to  this  indicator. 
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The  Secretary  believes  that  the 
proposed  increase  in  the  minimuni 
performance  level  is  appropriate  given 
both  inflation  and  increases  in  the 
minimum  wage  since  the  original 
performance  level  for  this  indicator  was 
set  in  1989.  In  addition,  the  Secretary 
believes  this  proposed  performance 
level  is  realistic  based  on  project 
performance  data  that  demonstrate  an 
overall  average  change  in  earnings  of 
$183  and  $195  per  week  in  fiscal  years 
1993  and  1994,  respectively. 

The  Secretary  proposes  to  establish  a 
lower  performance  level  on  this 
indicator  for  PWl  projects  that  primarily 
serve  secondary  school  students 
transitioning  to  work  or  that  use  a 
supported  employment  model.  Based  on 
a  review  of  these  types  of  projects,  the 
Secretary  has  concluded  that,  by  virtue 
of  the  individuals  they  serve  and  place, 
these  projects  might  have  difficulty 
meeting  the  change  in  earnings 
standard.  The  Secretary  does  not  want 
to  exclude  these  types  of  projects  from 
the  PWT  program  and,  therefore, 
proposes  a  lower  minimum  performance 
level  of  $100  per  week  for  these 
projects.  Specifically,  the  Secretary 
proposes  this  lower  standard  for 
projects  in  which  75  percent  or  more  of 
the  individuals  placed  into  competitive 
employment  are  students  who  are 
enrolled  in  secondary  schools  and  who 
are  working  fewer  than  30  hours  per 
week  and  for  projects  in  which  at  least 
75  percent  of  individuals  are  placed  into 
supported  employment,  as  defined  in  34 
CFR  361(b)(45)  and  (46).  All  other 
projects  will  be  subject  to  the  higher 
standard. 

In  addition  to  these  changes,  the 
Secretary  is  proposing  to  collect  data  to 
assess  the  need  to  modify  the  change  in 
earnings  indicator  to  measure  change  in 
earnings  for  two  groups:  (1)  individuals 
who  entered  a  project  without  earnings 
and  (2)  individuals  who  entered  a 
project  with  earnings.  The  Secretary 
beUeves  such  a  two-tiered  indicator  may 
be  a  more  accurate  means  of  measuring 
a  project's  impact  on  individual 
earnings.  This  proposed  data  collection 
is  discussed  in  more  detail  in  the 
section  entitled  "Proposed  Data 
Collection  on  Change  in  Earnings  and 
Job  Retention." 

Percent  of  individuals  placed  who  are 
individuals  with  severe  disabilities  and 
percent  of  persons  placed  who  have 
been  unemployed  for  six  months  prior 
to  project  entiy.  The  Secretary  proposes 
to  retain  these  two  indicators  at  the 
current  minimum  performance  level, 
which  requires  that  50  percent  of  those 
placed  into  competitive  employment  are 
individuals  with  severe  disabilities  and 
50  percent  are  individuals  who  have 


been  unemployed  continuously  for  six 
months  prior  to  project  entry.  The 
Secretary  believes  that  it  is  appropriate 
to  preserve  the  program's  emphasis  on 
placing  into  competitive  employment 
individuals  with  severe  disabilities  and 
individuals  who  are  unemployed  for  at 
least  six  months  prior  to  program  entry. 

Actual  versus  projected  cost  per 
placement.  The  Secretary  proposes  to 
revise  the  current  indicator  on  projected 
cost  per  placement.  The  proposed 
indicator  would  require  that  a  project's 
actual  cost  per  placement  not  exceed  the 
projected  cost  per  placement,  as 
specified  in  the  approved  grant 
appUcation,  by  more  than  10  percent. 
That  is,  the  actual  average  cost  per 
placement  does  not  exceed  110  percent 
of  the  projected  cost  per  placement. 

The  Secretary  proposes  to  allow  each 
project  to  determine  what  is  a 
reasonable  cost  per  placement,  based  on 
factors  such  as  project  objectives, 
population  and  geographic  area  to  be 
served,  and  services  to  be  provided.  As 
part  of  its  grant  application,  a  project 
would  be  required  to  provide  a 
description  of  those  factors  that  justify 
its  projected  cost  per  placement, 
including,  but  not  limited  to,  the 
project's  objectives,  types  of  services, 
target  population,  and  service  area.  A 
project  chosen  for  funding  would  not  be 
permitted  to  exceed  by  more  than  10 
percent,  the  projected  cost  per 
placement  in  its  approved  grant 
application.  The  Secretary  believes  that 
this  revised  approach  to  cost  per 
placement  allows  flexibility  in  project 
design  while  encoiuaging  each  project 
to  consider  cost  effectiveness  in  the 
development  of  its  grant  application. 

Proposed  Data  Collection  on  Change  in 
Earnings  and  Job  Retention 

In  addition  to  the  five  compliance 
indicators,  the  Secretary  is  concurrently 
proposing  to  collect  data  to  determine 
the  need  to  modify  the  change  in 
earnings  indicator  and  to  add  an 
additional  indicator  on  job  retention. 

Change  in  earnings.  While  the  current 
change  in  earnings  indicator  may 
demonstrate  the  average  economic 
benefit  of  a  project,  the  Secretary 
believes  it  does  not  measure  the  true 
extent  to  which  the  project  improved 
the  earnings  of  individual  participants. 
The  change  in  earnings  as  a  result  of 
project  participation  is  likely  to  be 
significantly  different  for  individuals 
who  were  unemployed  at  the  time  of 
project  entry  and  who  came  to  the 
project  for  job  training  and  placement 
services  than  it  is  for  individuals  who 
held  a  wage-earning  job  at  the  time  of 
project  entry  and  who  required  career 
advancement  services.  The  Secretary  is 


considering  the  establishment  of  a  two- 
tiered  indicator  to  measure  more 
adequately  the  effect  of  project  services 
on  the  earnings  of  these  two 
populations.  However,  the  Secretary 
does  not  have  sufficient  data  on  which 
to  base  such  a  decision. 

Concurrent  with  the  proposed 
application  content  and  compliance 
indicator  changes,  the  Secretary 
proposes  to  collect  data  to  determine  the 
need  for  a  modification  to  the  change  in 
earnings  indicator  to  measure  project 
performance  for  two  groups:  individuals 
who  entered  the  project  without 
earnings  and  individuals  who  entered 
with  earnings.  The  Secretary  proposes 
to  require  projects  to  report  the 
following  data  for  the  next  three  years: 

(1)  For  individuals  with  no  earnings 
at  the  time  of  project  entry,  average 
hourly  wage  and  average  hours  worked 
per  week  at  placement. 

(2)  For  individuals  with  earnings  at 
the  time  of  project  entry,  the  average 
hourly  wage  and  average  hours  worked 
per  week,  both  at  the  time  of  project 
entry  and  at  placement. 

The  Secretary  plans  to  use  these  data 
to  decide  whether  a  two-tiered  indicator 
would  be  a  more  accurate  means  of 
gauging  the  earnings  impact  of  the  job 
training  and  career  advancement 
services  provided  through  the  PWl 
program,  and  what  performance  levels 
would  be  appropriate  for  such  an 
indicator. 

Job  retention.  The  Secretary  is 
concurrently  proposing  to  collect  data  to 
determine  the  need  to  modify  the 
change  in  earnings  indicator  and 
whether  to  add  an  additional  indicator 
on  job  retention.  The  Secretary  believes 
job  retention  is  a  critical  indicator  of 
project  success  because  it  demonstrates 
the  quality  of  placements  achieved  by 
projects.  A  high  job  retention  rate  may 
indicate  consumer  satisfaction  with  the 
placement,  appropriate  job  matching, 
and  effective  follow-up  services. 

In  order  to  sample  projects'  job 
retention  rates,  the  Secretary  proposes 
that  projects  report  the  number  of 
individuals  who  become  unemployed 
within  three  months  after  placement, 
within  six  months  after  placement,  and 
within  nine  months  after  placement. 

In  accordance  with  §  379.5(b)(7), 
placement  occurs  after  the  individual 
has  held  the  job  for  90  days.  The  intent 
of  the  90-day  period  is  to  ensure  that  an 
individual  is  at  least  initially  stabilized 
on  a  job.  The  proposed  data  collection 
would  require  projects  to  track  each 
individual  for  up  to  nine  months  after 
placement  or  up  to  one  year  after  the 
individual's  initial  job  entry.  At  the  end 
of  the  year,  the  project  must  report  three 
separate  figures: 
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•  The  number  of  individuals  who 
were  unable  to  maintain  employment 
during  the  first  three-month  period  after 
placement  (the  fourth  through  sixth 
months  of  employment). 

•  The  number  of  individuals  who 
were  unable  to  maintain  employment 
during  the  second  three-month  period 
after  placement  (the  seventh  through 
ninth  month  of  employment). 

•  The  number  of  individuals  who 
were  unable  to  maintain  employment 
during  the  third  three-month  period 
after  placement  (the  tenth  through 
twelfth  month  of  employment). 

For  the  purpose  of^this  data 
collection,  an  individual  can  change 
jobs  and  still  be  considered  to  be 
employed  as  long  as  there  is  no  gap  in 
employment. 

In  order  to  include  all  placements, 
projects  may  have  to  include 
individuals  who  were  unable  to 
maintain  employment  during  the 
reporting  year  but  who  obtained 
placements  in  the  previous  reporting 
year.  For  example,  if  the  reporting  year 
is  from  October  1997  to  September 
1998,  an  individual  who  was  placed  in 
August  1997  but  left  the  job  in 
December  1997  would  be  reported  as 
someone  who  was  unable  to  maintain 
employment  during  the  second  three- 
month  period  after  placement. 

The  Secretary  does  not  believe  this 
will  be  a  significant  burden  to  projects, 
since  under  section  621(a)(2)(E)  projects 
are  required  to  provide,  as  necessary, 
support  and  career  advancement 
services  to  individuals  after  they  are 
placed.  In  addition,  as  part  of  the  annual 
evaluation  plan,  projects  must  provide 
information  on  the  number  of  project 
participants  who  were  terminated  from 
project  placements  and  the  duration  of 
those  placements.  The  Secretary  thus 
believes  projects  already  track 
individuals  after  they  are  placed. 

The  job  retention  indicator  would  be 
established  after  the  Secretary  has 
collected  and  evaluated  data  for  at  least 
three  years.  Once  collection  and 
analysis  of  the  data  are  completed,  the 
Secretary  would  determine  whether  to 
establish  a  new  indicator  to  measure  job 
retention. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 


These  proposed  regulations  would 
address  the  National  Education  Goals 
that  every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship.  The 
proposed  regulations  would  further  the 
objectives  of  this  Goal  by  ensuring  that 
only  those  projects  that  are  successful  in 
making  persons  with  disabilities  part  of 
the  global  economy  and  in  allowing 
them  to  exercise  their  rights  as  citizens 
to  participate  in  the  national  labor 
market  continue  to  receive  Federal 
funding. 

Executive  Order  12866 

1 .  Potential  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements  are 
identified  and  explained  elsewhere  in 
this  preamble  under  the  heading 
Paperwork  Reduction  Act  of  1 995. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  Sf)ecific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

Summary  of  Potential  Costs  and 
Benefits 

The  potential  costs  and  benefits  of 
these  proposed  regulations  are 
discussed  elsewhere  in  this  preamble 
under  the  following  headings:  Overview 
of  proposed  changes,  and  Potential  costs 
and  benefits. 

The  Secretary  believes  the  changes 
proposed  in  this  NPRM  would  improve 


the  PWI  program  regulations  and  would 
yield  substantial  benefits  in  terms  of 
improved  accountability  and 
performance  and  reduced  burden.  As 
stated  in  the  supplementary  information 
section  of  this  preamble,  the  Secretary 
believes  the  proposed  regulations 
reduce  grantee  burden  by  reducing  the 
number  and  complexity  of  the 
compliance  indicators  and  improve 
accountability  by  focusing  on  the  most 
critical  areas  of  project  performance. 
The  Secretary  has  determined  that  the 
potential  benefits  of  these  proposed 
changes  justify  the  potential  costs  to 
grantees. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
proposed  regulations  contain  technical 
terms  or  other  wording  that  interferes 
with  their  clarity?  (3)  Does  the  format  of 
the  proposed  regulations  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity?  Would  the  proposed  regulations 
be  easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 
(A  "section"  is  preceded  by  the  symbol 
"§  "  and  a  numbered  heading;  for 
example.  §  379.51  What  are  pmgram 
compliance  indicators?).  (4)  Is  the 
description  of  the  proposed  regulations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in 
understanding  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  proposed  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
5121,  FB-lOB),  Washington,  D.C. 
20202-2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  government,  nonprofit,  and  for- 
profit  organizations  that  receive  Federal 
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funds  under  this  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  these  entities 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  These  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1995 

Sections  379.21  and  379.54  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Department  of  Education  has  submitted 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Collection  of  Information:  Projects  With 

Industry 

These  proposed  regulations  would 
affect  entities  eligible  to  apply  for  and 
receive  grants  under  the  PWI  program, 
including  for-profit  and  nonprofit 
agencies  or  organizations  with  the 
capacity  to  create  and  expand  job  and 
career  opportimities  for  individuals 
with  disabilities,  designated  State  units, 
labor  unions,  employers,  commimity 
rehabihtation  program  providers,  trade 
associations,  and  Indian  tribes  and  tribal 
organizations.  These  information 
collection  requirements  would  affect 
applicants  for  new  awards  and 
organizations  and  entities  already 
receiving  assistance  under  the  PWI 
prognun. 

The  Department  needs  to  collect  this 
information  in  order  to  fulfill  statutory 
requirements  regarding  the  compliance 
indicators  (in  section  621(f)  of  the  Act). 
All  information  is  to  be  collected  and 
reported  once  a  year,  with  the  exception 
of  that  which  is  required  of  all 
apphcants  for  new  awards  in 
§  379.21(a).  This  section  requires 
responses  from  every  organization  or 
entity  that  applies  for  a  new  award 
under  the  PWI  program.  Annual 
reporting  and  recordkeeping  burden  for 
these  collections  of  information  is 
estimated  to  average  30  hours  for  each 
response  for  105  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  the 
total  annual  reporting  and 
recordkeeping  burden  for  these 
collections  is  estimated  to  be  3,150 
hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 


Information  and  Regulatory  Affairs, 
OMB,  Room  10235.  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Desk  Officer  for  the 
U.S.  Department  of  Education. 

The  Department  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluating  the  acciiracy  of  the 
Department's  estimate  of  the  bxirden  of 
the  proposed  collections  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quahty,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electionic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  af^er  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assiured  of 
having  its  full  efiect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  pubUc  to 
comment  to  the  Department  on  the 
proposed  regulations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  conunents  and  recommendations 
regarding  these  proposed  regulations. 
All  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  conunent  period,  in  Room 


3330,  Mary  E.  Switzer  Building,  330  C 
Street,  S.W.,  Washington,  D.C,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m.. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

On  request,  the  Department  supplies 
an  appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
dociunents  in  the  public  rulemaking 
docket  for  these  proposed  regulations. 
An  individual  with  a  disability  who 
wants  to  schedule  an  appointment  for 
this  type  of  aid  may  call  (202)  205-8113 
or  (202)  260-9895.  An  individual  who 
uses  a  TDD  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent,  as 
weU  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-688-293-6498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-^922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 
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List  of  Sub)ects  in  34  CFR  Part  379 

Education,  Grant  programs — 
education,  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

Dated:  February  5,  1998. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.234  Projects  With  Industry) 

The  Secretary  proposes  to  amend  Part 
379  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  379— PROJECTS  WITH 
INDUSTRY 

1.  The  authority  citation  for  part  379 
continues  to  read  as  follows: 

Authority:  Sections  12(c)  and  621  of  the 
Act;  29  U.S.C.  711(c)  and  795(g).  unless 
otherwise  noted. 

2.  Section  379.21  is  revised  to  read  as 
follows: 

f  379.21    Wtiat  is  the  content  of  an 
application  for  an  award? 

(a)  The  grant  application  must  include 
a  description  of — 

(1)  The  proposed  job  training  to 
prepare  project  participants  for  specific 
jobs  in  the  competitive  labor  market  for 
which  there  is  a  need  in  the  geographic 
area  to  be  served  by  the  project,  as 
identified  by  an  existing  ciirrent  labor 
market  analysis  or  other  needs 
assessment  or  one  conducted  by  the 
applicant  in  collaboration  with  private 
industry; 

(2)  The  involvement  of  private 
industry  in  the  design  of  the  proposed 
project  and  the  manner  in  which  the 
project  will  collaborate  with  private 
industry  in  planning,  implementing, 
and  evaluating  job  training,  job 
placement,  and  career  advancement 
activities; 

(3)  The  responsibiUties  of  the  BAG 
and  how  it  will  interact  with  the  project 
in  carrying  out  grant  activities; 

(4)  The  justification  of  the  project's 
proposed  cost  per  placement,  including 
factors  such  as  the  project's  objectives, 
types  of  services,  target  population,  and 
service  area; 

(5)  The  geographic  area  to  be  served 
by  the  project,  including  an  explanation 
of  how  the  area  is  currently  unserved  or 
underserved  by  the  PWl  program; 

(6)  A  plan  for  evaluating  annually  the 
operation  of  the  proposed  project, 
which,  at  a  minimum,  provides  for 
collecting  and  submitting  to  the 
Secretary  the  following  information  and 
any  additional  data  needed  to  determine 
compliance  with  the  program 


compliance  indicators  estabUshed  in 
subpart  F: 

(i)  The  numbers  and  types  of 
individuals  with  disabilities  served. 

(ii)  The  types  of  services  provided. 

(iii)  The  sources  of  funding. 

(iv)  The  percentage  of  resources 
committed  to  each  type  of  service 
provided. 

(v)  The  extent  to  which  the 
employment  status  and  earning  power 
of  individuals  with  disabilities  changed 
following  services. 

(vi)  The  extent  of  capacity  building 
activities,  including  collaboration  with 
business  and  industry  and  other 
organizations,  institutions,  and 
agencies,  including  the  State  vocational 
rehabilitation  unit. 

(vii)  A  comparison,  if  appropriate,  of 
activities  in  prior  years  with  activities  in 
the  most  recent  year. 

(viii)  The  number  of  project 
participants  who  were  terminated  from 
project  placements  and  the  duration  of 
those  placements; 

(7)  A  description  of  the  manner  in 
which  the  project  will  address  the  needs 
of  individuals  with  disabilities  from 
minority  backgrounds,  as  required  by  34 
CFR  369.21;  and 

(8)  A  description  of  how  career 
advancement  services  will  be  provided 
to  project  participants. 

(d)  The  grant  application  also  must 
include  assurances  from  the  applicant 
that— 

(1)  The  project  will  carry  out  all 
activities  required  by  §  379.10; 
.    (2)  Individuals  with  disabifities  who 
are  placed  by  the  project  will  receive 
compensation  at  or  above  the  minimum 
wage,  but  not  less  than  the  customary  or 
usual  wage  paid  by  the  employer  for  the 
same  or  similar  work  performed  by 
individuals  who  are  not  disabled; 

(3)  Individuals  with  disabihties  who 
are  placed  by  the  project  will  be  given 
terms  and  benefits  of  employment  equal 
to  those  that  are  given  to  similarly 
situated  co-workers  and  will  not  be 
segregated  from  their  co-workers;  and 

(4)  The  project  will  maintain  any 
records  required  by  the  Secretary  and 
make  those  records  available  for 
monitoring  and  audit  purposes. 
(Authority:  Sections  621(a)(4).  621(a)(5). 
621(b).  and  621(e)(1)(B)  of  the  Act;  29  U.S.C 
795g(a)(4).  795g(a)(5).  795g(b).  and 
795g(e)(l)(B)) 

3.  Subpart  F  of  Part  379  is  revised  to 
read  as  follows: 

Subpart  F— What  Compliance  Indicator 
Requirements  Must  a  Grantee  Meet  to 
Receive  Continuation  Funding? 

379.50  What  are  the  requirements  for 
continuation  funding? 

379.51  What  are  the  program  compliance 
indicators? 


379.52  How  is  grantee  jjerformance 
measured  using  the  compliance 

•    indicators? 

379.53  What  are  the  minimum  performance 
levels  for  each  compliance  indicator? 

379.54  What  are  the  reporting  requirements 
for  the  compliance  indicators? 

Subpart  F— What  Compliance  Indicator 
Requirements  Must  a  Grantee  Meet  to 
Receive  Continuation  Funding? 

$  379.50    What  are  the  requirements  for 
continuation  funding? 

Beginning  with  fiscal  year  1998.  in 
order  to  receive  a  continuation  award 
for  the  third  or  any  subsequent  year  of 
a  PWI  grant,  a  grantee  must  adhere  to 
the  provisions  of  its  approved 
application  and  must  meet  the 
minimum  performance  levels  on  the 
program  compliance  indicators 
contained  in  §  379.53. 

(Authority:  Section  621(f)(l)of  the  Act;  29 
U.S.C  795g(f)(l)) 

§  379.51    What  are  the  program  compHanoa 
indicators? 

The  program  compliance  indicators 
implement  program  evaluation 
standards,  which  are  contained  in  an 
appendix  to  this  part,  by  establishing 
minimum  performance  levels  in 
essential  project  areas  to  measure  the 
effectiveness  of  individual  grantees. 

(Authority:  Sections  621(d)(1)  and  621(f)(1) 
of  the  Act;  29  U.S.C  795g(d)(l)  and 
795g(f)(l)) 

§  379.52    l-low  Is  grantee  perfomunce 
measured  using  ttte  compliance  indicators? 

(a)  Each  compliance  indicator 
establishes  a  minimum  performance 
level. 

(b)  If  a  grantee  does  not  achieve  the 
minimum  performance  level  for  a 
compliance  indicator,  the  grantee  does 
not  pass  the  compUance  indicator. 

(cj  A  grantee  must  pass  all  the 
compUance  indicators  to  meet  the 
evaluation  standards  and  qualify  for 
continuation  funding. 

(Authority:  Section  621(f)(1)  of  the  Act;  29 
U.S.C  795g(n(l)) 

§  379.53    What  are  the  minimum 
performance  levels  tor  each  compliance 
indicator? 

(a)  Placement  rate.  A  minimum  of  55 
percent  of  individuals  served  by  the 
project  are  placed  into  competitive 
employment. 

(b)  Change  in  earnings.  (1)  For 
projects  in  which  at  least  75  percent  of 
individuals  placed  are  placed  into 
supported  employment,  as  defined  in  34 
CFR  361.5(b)(45)  and  {46),  the  earnings 
of  individuals  placed  by  the  project 
increase  by  an  average  of  at  least 
$100.00  a  week  over  earnings  at  the  time 
of  project  entry. 
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(2)  For  projects  in  which  at  least  75 
percent  of  individuals  placed  into 
competitive  employment  are  students 
enrolled  in  secondary  schools  working 
fewer  than  30  hours  per  week,  the 
earnings  of  individuals  placed  by  the 
project  increase  by  an  average  of  at  least 
$100.00  a  week  over  earnings  at  the  time 
of  project  entry. 

(3)  For  all  projects  not  covered  under 
§  379.53(b)(1)  or  (2).  the  earnings  of 
individuals  who  are  placed  into 
competitive  employment  by  the  project 
increase  by  an  average  of  at  least 
$150.00  a  week  over  earnings  at  the  time 
of  project  entry. 

(c)  Percent  placed  who  have  severe 
disabilities.  At  least  50  percent  of 
individuals  who  are  placed  into 
competitive  employment  are 
individuals  with  severe  disabilities. 

(d)  Percent  placed  who  were 
previously  unemployed.  At  least  50 
percent  of  individuals  who  areplaced 
into  competitive  employment  are 
individuals  who  were  continuously 


unemployed  for  at  least  six  months  at 
the  time  of  project  entry. 

(e)  Cost  per  placement.  The  actual 
average  cost  per  placement  does  not 
exceed  110  percent  of  the  projected 
average  cost  per  placement  in  the 
grantee's  application. 

(Authority:  Section  621(f)(1)  of  the  Act;  29 
U.S.C  795g(f)(l)) 

S  379.54  What  ar*  ttM  raporttng 
r*quiren-i«nt5  for  the  compllano* 
indicators? 

(a)  In  order  to  receive  continuation 
funding  for  the  third  or  any  subsequent 
year  of  a  PWI  grant,  each  grantee  must 
submit  data  for  the  most  recent 
complete  project  year  no  later  than  60 
days  after  the  end  of  that  project  year, 
unless  the  Secretary  authorizes  a  later 
submission  date,  in  order  for  the 
Secretary  to  determine  if  the  grantee  has 
met  the  program  compliance  indicators 
established  in  this  Subpart  F. 

(b)  If  the  data  for  the  most  recent 
complete  project  year  provided  under 
paragraph  (a)  of  this  section  shows  that 


a  grantee  has  failed  to  achieve  the 
minimum  performance  required  in 
§  379.53  to  meet  the  program 
compliance  indicators,  the  grantee  may, 
at  its  option,  submit  data  from  the  Brst 
6  months  of  the  current  project  year  no 
later  than  60  days  after  the  end  of  that 
6-month  period,  unless  the  Secretary 
authorizes  a  later  submission  date,  to 
demonstrate  that  its  project  performance 
has  improved  sufficiently  to  meet  the 
minimum  performance  levels  for  all 
compliance  indicators. 

(Authority:  Section  621(f)(2)  of  the  Act;  29 
U.S.C.  795g(f)(2)) 

Note:  A  grantee  receives  its  second  year  of 
funding  (or  the  first  continuation  awaixl) 
under  this  program  before  data  from  the  first 
complete  project  year  is  available.  Data  from 
the  first  project  year,  however,  must  be 
submitted  and  is  used  (unless  the  grantee 
exercises  the  option  in  paragraph  (b)  of  this 
section)  to  determine  eligibility  for  the  third 
year  of  funding  (or  the  second  continuation 
award). 

(PR  Doc.  98-16590  Filed  6-22-98;  8:45  am) 
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DEPARTME^fr  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Final  Funding 
Priorities  for  Fiscal  Years  1998-1999  for 
Certain  Centers  and  Projects. 

SUMMARY:  The  Secretary  announces  final 
funding  priorities  for  five  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  bistitute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1998-1999.  The 
Secretary  takes  this  action  to  iocus 
research  attention  on  areas  of  national 
need.  These  priorities  are  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabiUties. 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  July  23.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9136.  Internet: 
Donna Nangle®ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPt.EMENTARY  INFORMATION:  This 
notice  contains  final  priorities  under  the 
Disabihty  and  RehabiUtation  Research 
Projects  and  Centers  Program  for  five 
RRTCs  related  to  disability  and 
employment  policy,  State  service 
systems,  community  rehabilitation 
programs  (CRPs),  workplace  supports, 
and  educational  supports. 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  761a(g) 
and  762). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  in  this  issue  of  the 
Federal  Register. 

Analysis  of  Comments  and  Changes 

On  April  14.  1998,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (62  FR 
40422-40425).  The  Department  of 
Education  received  five  letters 


commenting  on  the  notice  of  proposed 
priorities  by  the  deadline  date. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under 
statutory  authority — are  not  addressed. 

General 

Comment:  NIDRR  should  identify  a 
significant  role  for  persons  with 
disabilities  in  the  RRTCs  both  from  an 
employment  and  an  advisory 
persi>ective. 

Discussion:  Involvement  of 
individuals  with  disabilities  is  one  of 
the  general  requirements  that  apply  to 
all  RRTCs.  All  RRTCs  must  "involve 
individuals  with  disabilities  and,  if 
appropriate,  their  representatives,  in 
planning  and  implementing  its  research, 
training,  and  dissemination  activities, 
and  in  evaluating  the  Center. 
AppUcations  for  RRTCs  are  evaluated, 
in  part,  on  the  extent  to  which  the 
applicant  encourages  individuals  with 
disabilities  to  apply  for  employment. 

Changes:  None. 

Comment:  The  priorities  should  place 
more  emphasis  on  the  development  of 
studies  measuring  change  or  developing 
strategies  for  change. 

Discussion:  NIDRR  provides 
applicants  with  the  discretion  to 
propose  studies  and  methodologies  to 
measure  the  impact  of  new  strategies  or 
interventions.  An  applicant  could 
propose  to  place  a  special  emphasis  on 
the  development  of  studies  measiuing 
change  or  developing  strategies  for 
change.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal. 
However.  NIDRR  has  no  basis  for 
requiring  all  applicants  to  place  a 
special  emphasis  on  the  development  of 
studies  measuring  change  or  developing 
strategies  for  change. 

Change:  None. 

Comment:  The  role  that  culture  plays 
in  the  development  of  employment 
opportunities  for  persons  with 
disabihties  should  be  part  of  the  overall 
focus  of  the  centers. 

Discussion:  NIDRR  agrees  that 
cultural  variations  may  be  an  important 
contributing  variable  related  to 
employment  outcomes  for  persons  with 
disabilities.  An  applicant  for  any  of  the 
centers  could  propose  to  include 
cultural  factors  in  one  or  more  activities. 
The  peer  review  process  will  evaluate 
the  merits  of  the  proposal.  However. 
NIDRR  has  no  basis  for  requiring  all 
applicants  to  include  cultural  factors  in 
their  investigations. 

Changes:  None. 

Comment:  The  priorities  do  not 
include  a  sufficient  focus  on  training. 
This  may  inadvertently  limit  the 
transition  from  research  to  practice. 


Discussion:  The  minimum  training 
requirements  for  an  RRTC  training  are 
stated  in  the  RRTC  program  description 
and  general  RRTC  requirements  section 
of  the  notice  of  final  priorities.  NIDRR 
beheves  that  these  requirements  are 
sufficient  to  ensure  that  the  research 
findings  of  the  RRTC  will  be  utilized  by 
appropriate  service  providers.  Having 
met  these  requirements,  an  appUcant 
could  propose  to  carry  out  additional 
training  activities.  The  peer  review 
process  will  evaluate  the  merits  of  the 
additional  training  activities.  However, 
NIDRR  has  no  basis  for  requiring  all 
applicants  to  carry  out  additional 
training  activities. 

Changes:  None. 

Comment:  One  commenter  suggested 
a  number  of  specific  studies  that  the 
RRTCs  should  carry  out.  These 
suggestions  included  investigating:  how 
industry  could  be  solicited  to  manage 
supplemental  housing  for  employees 
with  disabiUties;  modified  voucher 
systems  for  parents  or  guardians  of 
individuals  with  disabilities  to  serve  as 
negotiators  for  service  providers,  job 
coaches,  and  transporters;  enticing 
skilled  crafts  people  to  serve  as  mentors 
in  their  trades  and  provide  persons  with 
disabilities  with  opportunities  to  learn 
specific  trade  skills;  creating  alternate 
vocational  opportunities,  as  opposed  to 
the  lock  step  endorsement  placed  on 
production  and  service  type  nonskilled 
work;  and  standardizing  curricula  for 
vocational  training  and  trainers  in 
community  workshops  and  adult 
activity  centers. 

Discussion:  An  applicant  could 
propose  to  carry  out  these  suggested 
projects  under  the  authority  of  one  of 
the  five  employment  RRTCs.  The  peer 
review  process  will  evaluate  the  merits 
of  the  proposal.  However.  NIDRR 
prefers  to  provide  applicants  with  the 
discretion  to  propose  specific 
investigations  and  has  no  basis  to 
determine  that  all  applicants  should  be 
reouired  to  carry  out  these  projects. 

Changes:  None. 

Priority  1 :  Disability  and  Employment 
Policy 

Comment:  Qvil  rights  issues  are  not 
well  integrated  into  the  overall  policy 
direction  of  this  center. 

Discussion:  In  part,  the  sixth  activity 
requires  the  RRTC  to  identify  and 
analyze  the  effect  of  civil  rights 
protections  on  significantly  promoting 
or  depressing  the  employment  status  of 
persons  with  disabilities.  Applicants 
have  the  discretion  to  propose  how  this 
required  activity,  or  any  required 
activity,  is  integrated  with  the  other 
activities  of  the  RRTC. 

Changes:  None. 
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Comment:  The  RRTC  should  carry  out 
the  following  projects:  investigate  broad 
workforce  trends  with  an  emphasis  on 
benefits,  worklife  needs  and  issues,  and 
the  impact  of  national  legislation  such 
as  the  Family  Medical  Leave  Act  on  the 
workforce  and  particularly  the 
employee  with  a  disability;  investigate 
the  relationship  between  health  benefits 
and  the  needs  of  SSI  and  SSI 
beneficiaries  who  are  candidates  for 
returning  to  work;  and  coordinate  the 
RRTC's  data  analysis  activities  with  the 
analysis  carried  out  in  the  RRTC  on 
Improving  the  Effectiveness  of  State 
Service  Systems,  including  data  from 
State  employment  and  support  agencies 
as  part  of  the  analysis. 

Discussion:  An  applicant  could 
propose  to  carry  out  these  suggested 
projects.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal. 
However,  NIDRR  prefers  to  provide 
applicants  with  the  discretion  to 
propose  specific  investigations  and  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  carry  out  these 
projects. 

Changes:  None. 

Priority  2:  State  Service  Systems 

Comment:  The  definition  of  State 
systems  should  be  revised  to  include: 
mental  retardation/developmental 
disabilities  programs,  mental  health 
programs.  Workmen's  Compensation 
programs.  One  Stop  Career  Centers, 
community  rehabilitation  providers, 
and  local  schools. 

Discussion:  The  priority  does  not 
prescribe  the  entities  that  could  be 
considered  part  of  State  service  systems. 
An  applicant  could  propose  to  include 
the  entities  listed  in  the  comment  as 
part  of  the  State  service  system.  The 
peer  review  process  will  evaluate  the 
merits  of  the  proposal.  However,  NIDRR 
has  no  basis  for  requiring  all  applicants 
to  consider  all  of  these  entities  as  part 
of  the  State  service  system. 

Changes:  None. 

Comment:  The  RRTC  should  carry  out 
the  following  projects:  analyze  emerging 
practices  in  reimbursement,  including 
cash  payments  to  individuals, 
employers,  and  others;  and  study  the 
use  and  impact  of  natural  and  employer 
supports. 

Discussion:  An  applicant  could 
propose  to  carry  out  these  suggested 
projects.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal. 
However.  NIDRR  prefers  to  provide 
applicants  with  the  discretion  to 
propose  specific  investigations  and  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  carry  out  these 
projects. 

Changes:  None. 


Priority  3:  Community  Rehabilitation 
Programs  (CRPs) 

Comment:  The  RRTC  should  carry  out 
the  following  projects:  investigate  the 
impact  of  consumer  control  on  services 
and  service  delivery  in  the  CRP  system; 
and  investigate  the  impact  of  choice  on 
CRP  system  structurally,  including  the 
range  of  services  offered  and  consumer 
outcomes  realized. 

Discussion:  An  applicant  could 
propose  to  carry  out  these  suggested 
projects.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal. 
However.  NIDRR  prefers  to  provide 
applicants  with  the  discretion  to 
propose  specific  investigations  and  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  carry  out  these 
projects. 

Changes:  None. 
Priority  4:  Workplace  Supports 

Comment:  The  RRTC  should  be 
required  to  address  the  relationship 
between  quality  of  life  and  employment 
for  persons  with  disabilities. 

Discussion:  The  fourth  and  fifth 
activities  require  the  RRTC  to  address 
quality  of  life  issues  related  to 
employment.  No  further  requirements 
are  necessary. 

Changes:  None. 

Comment:  The  priority  should  be 
expanded  to  require  the  RRTC  to 
determine  the  extent  to  which 
workplace  supports  provided  by  human 
service  agencies,  such  as  supported 
employment  job  coaches  or  personal 
assistants,  enhance  or  hinder  employer 
productivity  and  the  ability  of 
employers  to  provide  workplace 
accommodations. 

Discussion:  The  sixth  activity  of  the 
priority  addresses  employer 
perspectives  and  needs  in  order  to 
facilitate  the  employment  of  persons 
with  disabilities.  Under  the  authority  of 
the  sixth  activity,  an  applicant  could 
propose  to  investigate  the  extent  to 
which  workplace  supports  provided  by 
human  service  agencies  enhance  or 
hinder  employer  productivity  and  the 
ability  of  employers  to  provide 
workplace  accommodations.  The  peer 
review  process  will  evaluate  the  merits 
of  the  proposal.  However,  NIDRR  has  no 
basis  for  requiring  all  applicants  to 
investigate  the  extent  to  which 
workplace  supports  provided  by  human 
service  agencies  enhance  or  hinder 
employer  productivity  and  the  ability  of 
employers  to  provide  workplace 
accommodations. 

Changes:  None. 


Priority  5:  Educational  Supports 

Comment:  The  RRTC  should  address 
the  needs  of  persons  with  cognitive 
disabilities. 

Discussioit:  Unless  noted  otherwise  in 
a  priority,  any  NIDRR-funded  project  or 
center  must  address  the  needs  of  all 
persons  with  disabilities,  including 
those  with  cognitive  disabilities. 

Changes:  None. 

Comment:  The  RRTC  should  address 
the  impact  of  culture  on  outcomes  of 
individuals  entering  or  exiting 
postsecondary  settings. 

Discussion:  NIDRR  agrees  that 
cultural  variations  may  be  an  important 
contributing  variable  related  to  the  use 
of  educational  supports  and  educational 
outcomes  for  persons  with  disabilities. 
An  appUcant  for  any  of  the  centers 
could  propose  to  include  cultural 
factors  in  one  or  more  activities.  The 
peer  review  process  will  evaluate  the 
merits  of  the  proposal.  However,  NIDRR 
has  no  basis  for  requiring  all  applicants 
to  include  cultural  factors  in  their 
investigations. 

Changes:  None. 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  plarming  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
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as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximimi  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
proo^ms  and  similar  activities. 

RKTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 


The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  estabUshment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

General  Requirements 

The  following  requirements  apply  to 
these  RRTCs  pursuant  to  these  alraolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
proposed  requirements  will  be  assessed 
using  applicable  selection  criteria  in  the 
peer  review  process. 

The  RRTC  must  provide:  (1)  training 
on  research  methodology  and  applied 
research  experience;  and  (2)  training  on 
knowledge  gained  from  the  Center's 
research  activities  to  persons  with 
disabilities  and  their  families,  service 
providers,  and  other  appropriate  parties. 

The  RRTC  must  develop  and 
disseminate  informational  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  their  representatives, 
service  providers,  and  other  interested 
parties. 

The  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 


The  RRTC  must  conduct  a  state-of- 
the-science  conference  and  pubUsh  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant. 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  imder 
this  competition  only  applications  that 
meet  one  of  these  absolute  priorities. 

Research  Priorities  in  Employment  of 
Persons  with  Disabilities 

Issues  in  the  Employment  of  Persons 
With  Disabilities 

Unemployment  and 
underemployment  among  working-age 
Americans  with  disabilities  are  ongoing 
problems.  E)ata  from  the  U.S.  Census 
Bureau  on  the  labor  force  status  of 
persons  ages  16  to  64  in  fiscal  year  1996 
highlight  the  magnitude  of  this  problem 
(see  Table  1).  While  four-fifths  of 
working-age  Americans  were  in  the 
labor  force  and  over  three- fourths  were 
working,  less  than  one-third  of  persons 
with  disabilities  were  in  the  labor  force, 
and  only  one-quarter  of  them  were 
working.  Fully  two-thirds  of  working- 
age  persons  with  disabilities  were  not  in 
the  labor  force,  a  statistic  suggesting  that 
many  who  may  want  to  work  have  given 
up  looking  for  a  job.  Finally,  among 
those  in  the  labor  force,  the 
imemployment  rate  for  persons  with 
disabilities  is  more  than  double  that  of 
nondisabled  workers  (12.6  percent 
versus  5.7  percent). 


Table  l.— Labor  Force  Participation  of  Working-Age  Adults  With  Disabiuties 


Worldng-age  Americans 


In  latxx 
force  (per- 
cent) 


Employed 


Total  (per- 
cent 


Full  time 
(percent) 


Not  in  labor 
force  (per- 
cent) 


Al  worldng-age  persons 

Wor1(ing-age  persons  with  dsabtNties 


81.3 
31.8 


76.7 
27.8 


62.6 
17.7 


18.7 
68.2 


Recent  analyses  of  data  from  the 
Survey  of  Income  and  Program 
Participation  (SIPP)  (McNeil,  J., 
Americans  with  Disabilities:  1994-99, 
Current  Population  Reports,  P70-61, 
U.S.  Census  Bureau,  1997)  describe 
earnings  discrepancies  among  working 
adults  based  on  disability  status.  As 
shown  in  Table  2,  median  monthly 
earnings  of  working  males  without  a 
disability  ($2,190)  are  nearly  $1,000 
higher  than  those  of  workers  with  a 
severe  disabiUty  ($1,262).  Working 


females  without  a  disability  earn  $500 
more  in  median  monthly  earnings  than 
do  females  with  a  severe  disability 
($1,470  versus  $1,000). 

Recent  trends  in  the  nation's  labor 
market  exacerbate  the  difficxilties 
experienced  by  persons  with  disabilities 
in  their  attempts  to  gain  employment 
and  even  in  their  motivation  to  seek 
employment.  Downsizing,  for  example, 
has  led  to  a  reduction  in  the  percentage 
of  individuals  in  the  labor  force  with 
stable,  long-term  jobs  that  offer 


employee  benefits.  There  has  been  an 
increase  in  the  use  of  contingent  labor 
as  business  and  industry  move  to  other 
configxirations  that  fill  labor  needs 
without  requiring  a  long-term 
commitment  to  workers.  This 
contingent  workforce  takes  many  forms, 
including  on-call  workers,  temporary 
help  agency  workers,  workers  provided 
by  contract  firms,  and  independent 
contractors  paid  wages  or  salaries 
directly  from  the  company  (Uchitelle, 
L.,  "More  Downsized  Workers  Are 
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Returning  as  Rentals,  New  York  Times, 
December  8. 1996;  Qark.  R.,  "Planning 
for  the  Future  Environmental  Scaiming 
Forum:  Final  Report,"  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS),  Washington.  DC,  1997).  Many 


and  benefits,  particularly  health 
insurance,  that  most  persons  with 
disabilities  require  in  order  to 
participate  in  the  labor  force.  Further, 
some  individuals  believe  that  the 
nation's  poUtical  climate  is  such  that 
government  supports  for 


underemployed  persons  are  likely  to 
decline  in  the  future  (Clark,  R.,  ibid.; 
Conlan,  T.,  Flaiming  for  the  Future 
Environmental  Scanning  Fonun:  Final 
Report,  OSERS,  Washington.  DC.  1997). 


of  these  types  of  jobs  lack  the  security 

Table  2.— Monthly  Earnings  of  nondisabled  and  Disabled  Working  Adults,  1994-95 


Gender 


Male  ...., 
Female 


Median  monthly  earnings 


No  disability 


$2,190 
1.470 


Nonsevere 
disatiility 


$1,857 
1,200 


Severe  dis- 
ability 


$1,262 
1.000 


In  addition,  while  many  of  the 
nation's  business  and  education 
communities  point  to  the  need  for 
highly  educated,  highly  skilled  workers 
if  the  nation  is  to  succeed  in  the 
increasingly  competitive  global 
economy,  the  reality  is  more  complex. 
On  the  one  hand,  availability  of  high- 
skilled  jobs  combined  with  rapid 
advances  in  technology  may  in  fact 
improve  the  employment  prospects  of 
persons  with  disabilities  as  well  as  other 
workers,  through  such  work 
arrangements  as  telecommuting  and 
expanding  the  market  for  self- 
employment  or  small  business.  On  the 
other  hand,  a  sizable  segment  of  the 
labor  market  includes  low-skilled,  low- 
paying  jobs,  in  which  persons  with 
disabilities  are  disproportionally 
represented  (Hayward,  B.,  and  Tashjian, 
M.,  "A  Longitudinal  Study  of  the 
Vocational  Rehabilitation  Service 
Program:  Second  Interim  Report, 
"Characteristics  and  Perspectives  of 
Vocational  Rehabilitation  Consumers, " 
Research  Triangle  Institute,  1996). 

Researchers  have  suspected  a 
relationship  between  changes  in  the 
configuration  of  the  nation's  labor 
market  and  growth  in  the  number  of 
p>ersons  with  disabilities  who  are 
recipients  of  disability  benefits,  but 
such  a  relationship  is  hard  to 
demonstrate  empirically  (Rupp,  K.  and 
Stapleton,  D.,  "Economic  and 
Noneconomic  Determinants  of  the 
Growth  in  the  Social  Security 
Administration's  (SSA's)  DisabiUty 
Programs — Overview  of  Theories  and 
Evidence,"  Social  Security  Bulletin, 
58(4).  pgs.  43-70,  1995).  In  the  past  ten 
years,  the  number  of  persons  who 


receive  cash  benefits  through  Social 
Security  Disability  Insurance  (SSDI)  and 
Supplemental  Security  Income  (SSI)  has 
increased  by  two-thirds,  with  SSA 
paying  out  approximately  $72  biUion 
annually  to  eight  million  recipients. 
Including  Medicare  and  Medicaid 
benefits,  the  annual  Federal  expenditure 
exceeds  $110  billion,  and  policymakers 
expect  the  costs  of  cash  benefits  alone 
will  exceed  $110  billion  annually  by  the 
end  of  the  current  administration 
(Coelho,  T.,  "Keynote  Speech: 
Employment  Post  the  Americans  with 
Disabilities  Act,"  Conference  sponsored 
by  the  SSA,  Washington,  DC,  1997). 

In  addition  to  the  changing 
macroeconomic  work  world,  there  are 
important  changes  in  the 
conceptualization  of  disabiUty.  In  this 
"new"  disabihty  paradigm,  there  is 
increased  emphasis  on  the 
environment's  role  in  creating  barriers 
to  an  individual's  with  disabihty 
participation  in  society.  NIDRR  will 
support  research  that  focuses  on  how 
the  individual  interacts  with  society.  In 
terms  of  employment,  this  interaction 
may  focus  on  environmental  barriers  to 
employment,  including  transportation, 
accommodations,  attitudes,  or 
programmatic  barriers  such  as  health 
insurance. 

Recent  investigations  into  the 
explosive  growth  of  the  disabihty 
benefit  rolls  and  the  inability  of  the 
existing  service  dehvery  system  to 
return  greater  numbers  of  beneficiaries 
to  employment  have  identified  a  wide 
variety  of  issues  that  merit  further 
research.  For  example,  data  available 
from  the  Longitudinal  Study  of  the  Title 
I  Vocational  RehabiUtation  Program 


indicate  that  the  current  structure  of 
SSA  benefits  and  work  incentives  is  not 
adequate  to  address  consumer  concerns 
about  income  security  (Hayward,  B.  and 
Tashjian,  M.,  op.  cit).  As  shown  in 
Table  3,  when  asked  to  identify  reasons 
for  not  working,  a  substantially  higher 
percentage  of  beneficiaries  identified 
concern  about  a  loss  of  total  income  or 
medical  coverage  than  did 
nonbeneficiaries. 

Addressing  the  issue  of  medical 
coverage  is  especially  critical,  since  less 
than  half  (43.7  percent)  of  all  persons 
aged  22  to  64  years  old  with  a  severe 
disabihty  have  private  health  insurance 
(McNeil,  J.,  op.  dt.).  Under  the  current 
benefit  structure,  availabihty  of  medical 
benefits  is  tied  to  eligibiUty  for  cash 
benefits.  Loss  of  medical  coverage 
associated  with  a  return  to  work  is  the 
major  concern  for  many  beneficiaries 
contemplating  employment.  As  the  data 
also  suggest,  many  beneficiaries,  who 
have  httle  to  no  work  history,  are 
concerned  that  the  income  they  might 
receive  from  available  employment  will 
not  match  the  combined  value  of  cash 
benefits  and  medical  coverage  they 
receive  through  SSA. 

A  nxmaber  of  public  and  private 
initiatives  target  employment  for 
persons  with  disabilities.  These  include 
the  State-Federal  Vocational 
RehabiUtation  Program,  community 
rehabihtation  program  services,  school- 
to-work  programs,  and  employer 
sponsored  programs  primarily  targeted 
at  individuals  already  in  the  work  force. 
For  the  past  75  years,  the  chief  avenue 
of  publicly 
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Table  3.— Self-Reported  Reasons  for  not  working 


Issues  preventing  consumers  from  obtaining  employment  or  working  regularly 


SSi/DI 

twne- 

ficiahes 

(percent) 


Nonbene- 

ficianes  with 

severe  dis- 

abthties 

(percent) 


I  am  afraid  I  would  lose  my  medical  insurance  , 

I  am  afraid  I  could  not  get  back  on  benefits  K  I  k>st  the  job 

I  do  not  ttiink  I  couM  earn  as  much  working  as  I  get  from  my  benefits  ... 


48J3 
50.8 
42.1 


26.5 
26.1 
19.8 


funded  employment-related  services  to 
improve  the  employment  status  of 
persons  with  disabilities  has  been  the 
State-Federal  Vocational  Rehabilitation 
Program,  ciorrently  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended. 
Funded  at  $2.3  billion  in  Federal  funds 
for  fiscal  year  1998  and  a  22  percent 
State  match  for  a  total  of  an  estimated 
$3  billion  annually,  the  State-Federal 
Vocational  Rehabihtation  Program  is 
designed  to  assist  States  in  providing 
state-of-the-art,  comprehensive  and 
coordinated  vocational  rehabilitation 
services.  State  Vocational  Rehabilitation 
agency  staff  assist  persons  with 
disabilities  to  establish  vocational  goals 
that  are  consistent  with  their  strengths, 
resources,  priorities,  concerns,  abilities, 
and  capabilities  in  order  that  they  may 
prepare  for  and  engage  in  gainful 
employment.  The  program  is  authorized 
to  provide  an  array  of  services  that  are 
intended  to  faciUtate  the  employment  of 
persons  with  disabiUties,  such  as 
assessment,  counseling  and  guidance, 
vocational  or  other  training,  physical 
and  mental  restoration,  maintenance, 
and  other  necessary  services  and 
supports. 

Reform  of  the  current  rehabilitation 
service  delivery  system  is  underway, 
and  the  possible  effects  of  changes  in 
the  system  require  investigation.  The 
State-Federal  Vocational  Rehabilitation 
Program  is  increasing  consumers' 
control  and  expanding  their  role  in 
policy  development,  implementing 
program  performance  standards,  and 
streamlining  the  vocational 
rehabilitation  process.  In  addition  to 
these  and  other  changes  in  the  State- 
Federal  Vocational  Rehabilitation 
Program,  a  host  of  other  ongoing  reforms 
in  the  broader  service  delivery 
environment  are  occurring.  In 
particular,  the  recent  growth  in  the 
number  of  SSl/SSDI  beneficiaries  has 
sparked  considerable  Congressional 
interest  in  reforming  the  system  of 
employment  services  that  target  persons 
with  disabilities.  Congressional  interest 
includes  revising  existing  SSA  work 
incentives  and  expanding  consumer 
choice  in  the  selection  of  a  vocational 
rehabilitation  service  provider  through 


retum-to-work  tickets  or  vouchers  for 
some  or  all  recipients  of  disability 
benefits.  Implementation  of  a  retum-to- 
work  ticket  program  may  have 
significant  implications  for  current  and 
future  SSl/SSDI  beneficiaries,  including 
the  level  of  control  they  will  have  over 
decisions  about  whether  to  participate 
in  such  a  program,  the  selection  of  an 
employment  goal  and  specific 
rehabilitation  services,  and  changes  in 
service  providers  or  employers  over 
time. 

There  are  nearly  7,000  CRPs  serving 
approximately  800,000  individuals  with 
disabilities  each  day  with  funding  fit>m 
State  vocational  rehabilitation  agencies. 
Job  Training  Partnership  Act  (JTPA) 
programs.  Workman's  Compensation, 
Medicaid,  private  insurance,  and  other 
sources  (Menz,  F.,  "Vocational 
Rehabihtation  Research  in  the  United 
States  of  America,"  VocatJona7 
Rehabilitation  in  Europe,  p.  107,  1997). 
The  role  of  CRPs  in  the  overall  service 
delivery  environment  may  increase  even 
further  if  Federal  employment  programs 
devolve  to  States  and  communities. 
CRPs  may  need  to  be  prepared  to  offer 
a  full  range  of  vocational-related 
services,  or  highly  specialized  services 
to  an  increasingly  heterogeneous 
consumer  population.  If  retum-to-work 
programs  in  which  provider  payments 
are  based  on  successful  consumer 
outcomes  are  among  the  new  service 
delivery  models  implemented,  new 
relationships  between  service  providers 
and  funding  sources  may  emerge  over 
the  next  few  years.  These  new 
relationships  are  likely  to  reqiiire  CSiPs 
to  adapt  their  current  structure  and 
operations  in  significant  ways. 

A  number  of  questions  about  how 
these  changes  may  potentially  influence 
and  affect  CRPs  remain  unanswered.  For 
instance,  more  needs  to  be  known  about 
the  impact  of  consimier  choice  on 
different  service  delivery  models  and 
the  efficacy  of  different  models  to 
maximize  competitive  employment 
outcomes  for  persons  with  severe 
disabilities  or  with  specific  types  of 
disabilities.  Finally,  whether  new 
funding  mechanisms  will  promote 
increased  competition  and  iimovation 


in  service  delivery  by  CRPs  is  a  major 
question.  Knowledge  about  these  and 
related  areas  is  essential  to  vafidating 
assumptions  around  which  pending 
reforms  are  predicated  and  to  help 
shape  the  future  direction  of  initiatives 
designed  to  increase  the  numbers  of 
persons  with  severe  disabilities  who 
obtain  and  retain  meaningful 
employment. 

Workplace  supports  are  programs  or 
interventions  provided  in  the  workplace 
to  enable  persons  with  disabiUties  to  be 
successful  in  securing  and  maintaining 
employment.  Some  workplace  supports 
may  be  provided  through  formal 
mechanisms  established  by  vocational 
rehabilitation  programs,  such  as 
supported  employment.  Supported 
employment  programs  usually  provide 
onsite  assistance,  provided  by  a  job 
coach  who  works  with  the  person  with 
the  disability  as  well  as  with  co-workers 
and  supervisors  to  ease  the  transition  to 
the  competitive  employment  setting 
("Evaluating  the  Effectiveness  and 
Efficiency  of  Supported  Employment 
Programs,"  Policy  Research  Brief, 
Volume  5,  No.  2,  Center  on  Residential 
Services  and  Community  Living. 
College  of  Education,  University  of 
Minnesota,  1993). 

In  addition,  employers  have 
developed  a  number  of  support 
mechanisms  in  the  form  of  retum-to- 
work  programs  and  related  disability 
management  programs.  These  programs 
use  case  management  strategies  to 
ensure  communication  among  medical 
providers,  supervisors,  and  employees 
to  prevent  disability;  or,  when  accidents 
or  disease  occur,  to  foster  early  retum- 
to-work.  Particularly  important  to  these 
programs  is  the  establishment  of  a 
framework  that  sends  a  clear  message 
that  the  employer  wants  the  employee 
to  continue  working  or  to  return  to  work 
as  quickly  as  appropriate.  Workplace 
supports  also  include  employer 
willingness  to  implement 
accommodations  and  to  encourage 
supervisors  to  work  to  integrate  the 
person  with  disability  back  into  the 
workforce.  Often  the  reintegration 
process  requires  that  treatment 
personnel  understand  job  requirements 
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and  essential  job  functions  in  order  to 
assess  the  ability  of  the  employee  to 
perform  the  job  adequately.  Finally, 
incentives  embedded  in  employee 
benefit  plans  must  be  used  to  encourage 
the  worker  to  maintain  employment. 
In  addition  to  workplace  supports, 
employees  are  protected  under  Title  I  of 
the  Americans  with  Disabilities  Act 
(ADA)  which  prohibits  discrimination 
on  the  basis  of  disability  in 
employment.  This  law  requires  that 
employers  with  15  or  more  employees 
provide  qualified  persons  with 
disabilities  an  equal  opportunity  to 
benefit  from  the  full  range  of 
employment-related  opportiuiities 
available  to  others.  The  ADA  prohibits 
employers  from  discriminating  against 
workers  with  disabilities  and  applies  to 
individuals  with  disabilities  who  are 
seeking  employment,  as  well  as  to  those 
who  are  employed.  Employers  must 
provide  reasonable  accommodations  to 
workers  to  overcome  disabiUty-related 
barriers  to  performing  essential  job 
functions.  In  addition,  various 
government  programs  have 
experimented  with  strategies  to  improve 
employer  receptivity  to  workers  with 
disabilities,  including  tax  credits  and 
partial  support  of  health  benefits  to 
encourage  employers  to  hire  persons 
with  disabiUties.  Given  the  role  that 
workplace  supports  can  play  in  assisting 
employers  to  expand  and  improve 
employment  opportunities  for  persons 
with  disabilities,  investigation  of  issues 
related  to  the  development  and 
implementation  of  innovative 
workplace  supports  is  essential. 

Over  the  past  20  years,  changes  in  the 
nation's  labor  market  have  increased  the 
importance  of  post-high  school 
education  in  terms  of  employment 
success.  Gingerich  reported 
unemployment  rates  of  persons  with 
disabilities  by  level  of  education  as 
follows:  12  percent  among  individuals 
with  less  than  a  high  school  diploma, 
6.3  percent  among  those  with  a 
diploma,  4.2  percent  among  persons 
with  some  postsecondary  education, 
and  2.5  percent  among  persons  with  at 
least  four  years  of  college.  In  1992, 
earnings  of  college  graduates  were  50 
percent  higher  than  those  of  persons 
with  only  a  high  school  diploma 
(Gingerich.  J..  "Vast  Spaces  and  Stone 
Walls:  Overcoming  Barriers  to 
Postsecondary  Education  for  Rural 
Students  with  Disabilities,"  American 
Council  on  Rural  Special  Education 
Conference.  1996). 

Concurrently,  the  percentage  of 
postsecondary  students  reporting  a 
disability  has  tripled,  from  less  than  3 
percent  in  1978  to  over  9  percent  (about 
140,000)  in  1994.  The  largest  growth  has 


been  students  reporting  a  learning 
disability,  representing  about  one- third 
of  all  postsecondary  students  reporting 
a  disabihty.  double  the  1988  figure  of  15 
percent  (Henderson,  C.  "College 
Freshmen  with  DisabiUties:  A  Statistical 
Profile,"  American  Council  on 
Education,  Washington,  DC,  1995). 
Ongoing  research  sponsored  by  the 
Office  of  Special  Education  Programs 
(OSEP),  U.S.  Department  of  Education, 
is  testing  a  methodology  to  determine 
the  types  of  services  youth  exiting 
secondary  school  can  be  expected  to 
require  in  their  transition  to  adulthood 
("Services  Anticipated  to  Be  Needed  by 
Exiting  Students  with  Disabilities: 
Results  of  the  Second  PASS  Field  Test." 
OSEP,  1996).  While  case  management  is 
the  most  frequently  needed  service  (up 
to  80  percent  of  exiting  youth  require 
this  service),  over  half  will  reportedly 
require  services  to  support  their 
participation  in  postsecondary 
education,  including  two-  and  four-year 
colleges  and  various  forms  of  adult 
literacy  programs  (e.g..  General 
Equivalency  Diploma  preparation,  adult 
high  schools,  and  adult  basic  education) 
(OSEP.  ibid.). 

Most  of  the  nation's  3.000 
postsecondary  institutions  offer  support 
services  to  students  with  disabilities. 
Such  services  vary  widely  and  may 
include:  (1)  individual  academic 
accommodations  (e.g.,  note  taking, 
library  and  typing  assistance,  alternative 
testing  arrangements,  books  on  tape, 
readers,  interpreters,  tutors,  and  waivers 
of  course  requirements);  (2)  adaptive 
equipment  (portable  wheelchair- 
accessible  desks,  voice-activated 
computers,  speech  synthesizer- 
equipped  computers);  (3)  case 
management  and  coordination  (liaison 
wdth  vocational  rehabilitation, 
independent  living,  and  other 
community  resources);  (4)  advocacy; 
and  (5)  personal  counseling,  academic 
and  career  advising. 

Given  that  such  disability-related 
services  are  a  relatively  new  addition  to 
the  postsecondary  environment,  a 
number  of  issues  associated  with  their 
provision  merit  investigation,  including: 
(1)  whether  the  requirement  that  a 
person  disclose  his  disability  in  order  to 
obtain  services  is  a  deterrent  to 
postsecondary  enrollment  and 
completion;  (2)  accessibility  of 
vocational  rehabilitation  or  other 
funding  sources  of  funds  for  services  not 
covered  under  ADA  or  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  but  necessary  for  a  student's 
continued  enrollment;  (3)  the  impact  of 
such  services  on  students'  completion  of 
postsecondary  education;  and  (4)  the 
extent  to  which  the  institution  provides 


transitional  support  to  graduates  as  they 
attempt  to  enter  the  labor  force. 

To  accommodate  the  changing  nature 
of  the  nation's  employment 
environment,  along  with  anticipated 
pohcy  changes  that  will  affect  all 
segments  of  the  employment  and 
training  delivery  system,  NIDRR  intends 
to  apply  new  approaches  and  rigorous 
methods  to  research  about  the 
employment  of  persons  with 
disabilities.  Fundamental  to  these 
approaches  and  methods  is  NIDRR's 
intent  to  support  research  that  is 
outcome  based  and  has  a  high 
likelihood  of  making  significant 
contributions  to  the  advancement  of 
knowledge  and  improved  service 
delivery.  NIDRR  proposes  a  research 
agenda  that  emphasizes  collaborative, 
interdisciplinary  studies  that  contribute 
to  knowledge  about  problems  and  issues 
related  to  the  employment  of  persons 
with  disabilities. 

Priority  1:  Disability  and  Employment 
Policy 

Background 

The  effect  of  macroeconomic  trends 
on  the  employment  of  persons  with 
disabiUties  and  pubUc  policy  responses 
to  these  trends  merit  increased 
investigation.  A  coordinated  research 
effort  must  examine  issues,  (e.g.,  the 
changing  structure  of  the  workforce, 
economic  trends,  labor  market  changes, 
new  skill  requirements,  incentives  and 
disincentives  to  work,  devolution  of 
responsibility  for  employment  training 
to  State  and  local  levels,  and  new 
service  deUvery  patterns  that  necessitate 
changes  in  Vocational  RehabiUtation 
Program  configurations)  to  improve 
employment  and  economic  self- 
sufficiency  for  persons  with  disabilities. 
Of  particular  interest  are  implications  of 
cross-agency  and  multiple  agency 
developments  and  initiatives,  including 
welfare  reform,  workforce  development, 
changes  in  Social  Security  benefits  and 
disabihty  determination  poUcies. 
Medicare  and  Medicaid  changes,  and 
the  U.S.  Department  of  Education — U.S. 
Department  of  Labor  school-to-work 
program.  Investigative  studies  that  are 
national  in  scope  and  test  alternative 
models  for  financing  services,  and 
infrastructiue  changes  that  may  yield 
increased  opportunities  for  persons  with 
disabiUties  are  essential. 


Priority  1 

The  Secretary  will  estabUsh  an  RRTC 
on  disabihty  and  employment  poUcy  for 
the  purpose  of  improving  our 
understanding  of  public  poUcy  and  its 
relationship  to  improving  employment 
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outcomes  for  persons  with  disabilities. 
The  RRTC  shall: 

(1)  Develop  predictive  models  for 
national  macroeconomic  trends 
affecting  employment  of  persons  with 
disabilities; 

(2)  Identify  and  analyze  the 
relationship  between  select  Federal  and 
State  policies  including,  but  not  limited 
to,  welfare  reform  and  innovations  in 
Social  Security  programs  affecting 
persons  with  disabilities,  the  Executive 
order  on  "Increasing  Employment  for 
Adults  with  Disabilities",  and  issues  of 
contingent  workforce  and 
accompanying  changes  (e.g..  part-time 
benefits  and  demands  for  new  and 
flexible  skills),  upon  the  employment  of 
persons  with  disabilities; 

(3)  Using  existing  data,  conduct  a 
comprehensive  analysis  of  the 
employment  status  of  persons  with 
disabilities,  identifying  gaps  in  current 
data  availability  and  collection 
methodologies; 

(4)  Identify  and  analyze  the  factors, 
such  as  pre-  and  post-disability 
earnings,  education,  type  of  j(^, 
personal  assistance  service,  and  benefit 
design,  that  predict  retum-to-work; 

(5)  Analyze  the  policy  imphcations  of 
outcome-based  reimbursement  on  the 
delivery  of  employment  amd 
rehabilitation  services  to  persons  with 
disabilities; 

(6)  Identify  and  analyze  the  effect  of 
civil  rights  protections  and 
environmental  factors  (e.g.,  barriers  to 
transportation  and  employer  attitudes) 
on  significantly  promoting  or  depressing 
the  employment  status  o(  persons  with 
disabilities;  and 

(7)  Identify  and  analyze  policies  and 
resource  availability  issues  that  foster  or 
impede  the  participation  of 
transitioning  students  in  rehabilitation 
training  or  employment  services 
programs. 

Priority  2:  State  Service  Systems 

Background 

The  public  vocational  rehabilitation 
service  system  is  in  the  midst  of  major 
reform.  The  1992  amendments  to  the 
Rehabilitation  Act  mandated:  (1) 
expanded  consumer  choice  in  the 
selection  of  goals,  services,  and 
providers;  (2)  implementation  of 
program  performance  standards  for 
State  vocational  rehabilitation  agencies; 
and  (3)  an  expanded  consiuner  role  in 
policy  developed  through  the 
Rehabilitation  Advisory  Councils.  The 
influence  of  these  and  other  changes, 
such  as  a  streamlined  vocational 
rehabilitation  process,  on  employment 
outcomes  for  persons  with  disabilities  is 
unknown.  Moreover,  the  ciuxent  and 


future  impact  of  recent  reforms  in  the 
broader  service  delivery  system,  such  as 
workforce  development  consolidation 
and  retum-to-work  programs  employing 
vouchers  or  "tickets,"  merit 
investigation. 

Priority  2 

The  Secretary  will  establish  an  RRTC 
for  the  purpose  of  improving  the 
effectiveness  of  State  service  systems  on 
promoting  employment  outcomes  for 
persons  with  disabilities.  The  RRTC 
shall: 

(1)  Describe  the  State  systems  that 
deliver  employment  services  to  persons 
with  disabilities,  including  transitioning 
students.  Identify  how  and  to  what 
extent  the  different  components  of  the 
system,  such  as  State  vocational 
rehabilitation  agencies,  disability 
determination  services,  JTPA's  Private 
Industry  Councils,  one-stop  shops,  and 
schools,  coordinate  their  efforts; 

(2)  Analyze  existing  State  and  Federal 
data  sets,  including  client  and  service 
provider  characteristics,  to  determine 
different  employment  outcomes  for 
persons  with  disabilities; 

(3)  Describe  how  State  vocational 
rehabilitation  agencies  and  other 
agencies  within  the  State  service 
delivery  system  overcome 
environmental  barriers  (e.g.,  using 
assistive  technology,  jobsite 
modifications,  and  personal  assistance 
services)  in  order  to  improve 
employment  outcomes; 

(4)  Evaluate  the  success  of  State 
service  system  efforts  to  address  the 
unique  employment-related  needs  of 
SSDI  and  SSI  beneficiaries  and  identify 
State  systems  that  have  implemented 
demonstrably  effective  employment 
programs  in  assisting  recipients  of 
disability  benefits  to  achieve  a 
successful  retum-to-work;  and 

(5)  Describe  the  progress  of  State  and 
Federal  initiatives  to  consolidate 
workforce  development  programs  and 
identify  policies  and  procedures  that 
have  been  successful  in  ensuring  the 
availabilify  and  provision  of  services  to 
persons  with  the  most  severe 
disabilities. 

Priorify  3:  Community  Rehabilitalioa 
Programs 

Background 

Proposed  restructuring  of  the 
financing  of  employment-related 
services  for  persons  with  disabilities 
assumes  a  major  role  for  CRPs.  The 
capacity  and  potential  contributions  of 
an  estimated  7,000  CRPs  across  the 
nation  require  thorough  investigation. 
Further,  the  potential  of  this  system  to 
assimie  greater  responsibility  for  service 


delivery  under  contractual  or  other 
agreements  (e.g.,  retum-to-work  "ticket" 
systems  for  SSDI  and  SSI  recipients) 
merits  study. 

Priority  3 

The  Secretary  will  establish  an  RRTC 
on  CRPs  to  improve  their  role  in 
promoting  employment  outcomes  for 
persons  with  disabilities.  The  RRTC 
shall: 

(1)  Describe  the  CRPs  service  delivery 
system,  including  the  characteristics  of 
providers,  funding  sources,  nature  and 
extent  of  the  services  provided,  and 
individuals  served,  and  identify  the 
relative  contributions  of  the  programs  to 
providing  rehabilitation  and 
employment  services. 

(2)  Identify  how  services  delivered  by 
CRPs  to  State  vocational  rehabilitation 
agency  consimiers  differ  in  quality, 
timeliness,  quantity,  costs,  or  outcomes 
from  those  delivered  to  consimaers 
through  other  payor  sources; 

(3)  Investigate  the  extent  to  which 
CRPs  provide  consumers  with  choices 
in  the  selection  of  employment  goals 
and  specific  rehabilitation  services; 

(4)  Analyze  the  impact  of  Federal  and 
State  policies  on  the  structure  and 
operation  of  CRPs,  including 
management  approaches,  staffing 
configxu^tions  and  staff  training, 
outreach  to  underserved  populations, 
and  emerging  service  configurations: 
and 

(5)  Evaluate  the  nature  and  success  of 
employment  outcomes  of  persons  who 
obtain  services  from  CRPs. 

Priority  4:  Workplace  Supports 

Background 

The  work  environment  for  persons 
with  disabilities,  including  both  the 
physical  environment  (as  represented  by 
job  requirements,  job  site 
accommodations,  and  technological 
aids),  and  the  roles  of  employers, 
supervisors,  and  co-workers,  has 
received  insufficient  attention  in  past 
research.  An  improved  understanding  of 
the  work  environment  and  employer 
needs  and  preferences  is  necessary  to 
improve  employment  outcomes. 
Employer  disability  management  and 
retum-to-work  programs  are  one 
potential  source  of  information  on 
effective  employer  accommodation 
strategies  for  employees  with 
disabilities.  NIDRR  will  support 
research  that  investigates  employer 
roles,  collaboration  between  education 
and  rehabilitation  professionals  and 
employers,  strategies  to  improve 
employer  receptivity  to  workers  with 
disabilities,  and  the  impact  of 
incentives,  such  as  tax  credits  and 
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partial  support  of  health  benefits,  to 
encourage  employers  to  hire  persons 
with  disabilities.  In  addition,  this 
research  will  examine  the  viability  of 
new  work  structures,  including 
telecommuting,  flexible  work  hours  and 
self-employment,  for  persons  with 
disabilities. 

Priority  4 

The  Secretary  will  establish  an  RRTC 
on  workplace  supports  for  the  purpose 
of  identifying  and  evaluating  effective 
workplace  supports  that  improve 
employment  outcomes  for  persons  with 
disabilities.  The  RRTC  shall: 

(1)  Analyze  the  potential  of  existing  or 
new  employer  incentives,  such  as  tax 
credits  or  Medicare  buydowns  to 
improve  labor  force  participation  of 
persons  with  disabilities; 

(2)  Develop  and  test  financial  analysis 
methodologies,  such  as  return  on 
investment  or  economic  value  added  to 
measure  effectiveness  of  employer 
workplace  supports  and  their 
contribution  to  employer  profitability; 

(3)  Identify  and  evaluate  effective 
employer  disability  management, 
retum-to-work,  or  other  strategies  that 
affect  hiring,  retention,  and 
advancement  of  workers  with 
disabilities; 

(4)  Evaluate  the  impact  of  workplace 
support  on  changes  in  the  employment 
status  of  persons  with  disabilities  in 
terms  of  job  types,  career  advancement, 
and  other  outcomes  important  to 
meaningful  employment  of  persons  with 
disabilities; 

(5)  Conduct  research  to  determine 
how  changes  in  work  structure  will 
affect  hiring,  retention,  advancement, 
and  job  satisfaction  for  persons  with 
disability;  and 

(6)  Examine  perspectives  of 
employers  to  determine  their  needs 
(e.g.,  for  information,  training,  and 
resources)  that  will  facilitate  the 
employment  of  individuals  with 
disabilities  with  necessary  work 
support. 

Priority  5:  Educational  Supports 

Background 

The  U.S.  Department  of  Education 
Strategic  Plan,  1998-2002,  describes 
postsecondary  education  as  "America's 
traditional  gateway  to  the  professions, 
more  challenging  jobs,  and  higher 
wages."  Insufficient  information  exists 
about  the  use  and  impact  of  educational 
supports  for  persons  with  disabilities  in 
postsecondary  environments.  Of 
particular  interest  are  the  types  of 
educational  and  transition  assistance 
that  postsecondary  institutions  make 
available  to  improve  the  educational 


and  subsequent  labor  market  success  of 
students  with  disabilities.  Systemic  and 
environmental  barriers  to  full 
participation  in  postsecondary  programs 
by  individuals  with  disabilities  must  be 
studied  as  well.  In  addition,  promising 
postsecondary  educational  practices 
important  to  the  career  mobility  and 
success  of  individuals  with  disabilities 
must  be  investigated,  at  a  minimum,  to 
determine  whether  educational  supports 
are  available  as  needed,  and  whether 
they  are  effective  in  improving  the 
educational  performance  of  individuals 
with  disabilities. 

Priority  5 

The  Secretary  will  establish  an  RRTC 
on  educational  supports  to  increase 
access  and  improve  outcomes  for 
individuals  with  disabilities  in 
postsecondary  education  programs.  The 
RRTC  shall: 

(1)  Identify  the  nature  and  range  of 
educational  supports  that  are  available 
to  students  with  disabilities  in 
postsecondary  educational  programs  by 
type  of  program  (e.g..  colleges, 
vocational  and  technical  institutes, 
adult  educational  programs)  and  type  of 
disability; 

(2)  Examine  the  contributions  of 
technological  advances  to  the 
effectiveness  of  student  support  systems 
at  the  postsecondary  level; 

(3)  Investigate  the  effectiveness  of 
educational  supports  in  terms  of 
educational  outcomes  and  labor  force 
participation;  and 

(4)  Investigate  the  extent  to  which 
institutional  supports  extend  to  the 
employment  environment,  with 
particular  emphasis  on  the  special 
needs  of  persons  with  severe 
disabilities. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.133B] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New 
Rehabilitation  Research  and  Training 
Centers  for  Fiscal  Year  (FY)  1998 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

This  program  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  TTie 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80,  81,  82.  85. 
and  86;  and  Disability  and 
RehabiUtation  Research  Projects  and 
Centers— 34  CFR  Part  350.  particularly 
Rehabilitation  Research  and  Training 
Centers  in  Subpart  C. 

Program  Title:  Rehabilitation 
Research  and  Training  Centers  (RRTCs). 

CFDA  Number:  84.133B. 

Purpose  of  Program:  RRTCs  conduct 
coordinated  and  advanced  programs  or 
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research  on  disability  and  rehabilitation 
that  will  produce  new  knowledge  that 
will  improve  rehabilitation  methods  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  for  individuals  with 
disabilities.  RRTCs  provide  training  to 
service  providers  at  the  pre-service,  in- 
service  training,  undergraduate,  and 
graduate  levels,  to  improve  the  quality 


and  effectiveness  of  rehabilitation 
services.  They  also  provide  advanced 
research  training  to  individuals  with 
disabilities  and  those  from  minority 
backgrounds  engaged  in  research  on 
disability  and  rehabilitation.  RRTCs 
serve  as  national  and  regional  technical 
assistance  resources  and  provide 
training  for  service  providers, 
individuals  with  disabilities  and  their 


families  and  representatives,  and 
rehabilitation  researchers. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Program  Authority:  29  U.S.C.  762. 


Application  Notice  for  Fiscal  Year  1998  RehabiliT/^tion  Research  and  Training  Centers,  CFDA  No.  84-1 33B 


Funding  priority 


Deadline  for  transmittal  of  applications 


Estimated 

number  of 

awards 


Maximum 

award 

amount  (per 

year)' 


Project  pe- 
riod 
(months) 


Disat)ility  and  Employment  Policy 

State  Servce  Systems 

Community  Ret»bilitation  Programs  .^.. 

Wofkpiace  Supports 

Educational  Supports „ » 


August  21,  1998 
August  21,  1998 
August  21,  1998 
August  21.  1998 
August  21,  1998 


S800.000 
650,000 
700.000 
800.000 
600.000 


60 
60 
60 
60 
60 


•Note:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  ttiat  proposes  a  project  furxjing  level  ttiat  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 


RRTC  Selection  Criteria:  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for 
RRTCs  on  disability  and  employment 
poUcy,  State  service  systems, 
community  rehabilitation  programs 
(CRPs),  workplace  supports,  and 
educational  supports  under  the 
Disability  and  Rehabilitation  Research 
Project  and  Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 


(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  research  activities  (35 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (5  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literatiu^,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (5 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (5  points). 


(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (5  points). 

(d)  Design  of  training  activities  (11 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (2 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
training  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  proposed  project  (1 
point). 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 
are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (2  points). 

(v)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
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accessible  to  individuals  with 
disabilities  (1  point). 

(vi)  The  extent  to  which  the  applicant 
is  able  to  carry  out  the  training 
activities,  either  directly  or  through 
another  entity  (2  points). 

(e)  Design  of  dissemination  activities 
(8  points  total). 

U)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissenxination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(iii)  The  extent  to  wnich  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
famiharity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (1 
point). 

(v)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(f)  Design  of  technical  assistance 
activities  (4  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
suf^cient  quality,  intensity,  and 
duration  (1  point). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (1 
point). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 


population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (1  point). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (1  point). 

(g)  Plan  of  operation  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  m  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
opjeration  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomphshing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(f)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  m  determining  the  quahty  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point). 

(g)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justiHed  to  support  the 
proposed  project  activities  (2  points). 

(h)  Plan  of  evaluation  (7  pomts  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  in  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achievmg  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 


(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
quahtative,  as  appropriate  (2  points). 

(i)  Project  staff  [9  points  total). 

(1)  The  Secretary  considers  the 
quahty  of  the  project  staff. 

(2)  in  determining  the  quahty  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  appUcant 
encourages  apphcations  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disabihty 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  "The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  Uterature  of  pertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(j)  Adequacy  and  accessibility  of 
resources  (4  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibiUty  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibiUty  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  apphcant 
is  committed  to  provide  adequate 
facihties,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (1  point). 

(ii)  The  extent  to  wnich  the  applicant 
has  appropriate  access  to  cUnical 
populations  and  organizations 
representing  individuals  with 
disabihties  to  support  advanced  clinical 
rehabihtation  research  (2  points). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
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with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Instructions  for  Application  Narrative 

The  Secretary  strongly  recommends 
that  applicants: 

(1)  Include  a  one- page  abstract  in  their 
application; 

12)  Limit  Part  III — Application 
Narrative  to  no  more  than  1 25  double- 
spaced  8'/2  X  11"  pages  (on  one  side 
only)  with  one  inch  margins  (top. 
bottom,  and  sides); 

(3)  Double-space  (no  more  than  3 
lines  per  vertical  inch)  all  sections  of 
text  in  the  application  narrative;  and 

(4)  Use  no  smaller  than  a  12-poLnt 
font,  and  an  average  character  density 
no  greater  than  14  characters  per  inch. 

The  recommended  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scaimable 
form;  Part  II — the  budget  section 
(including  the  narrative  budget 
justification);  and  Fart  IV — the 
assurances  and  certifications.  Also,  the 
one-page  abstract,  resimie(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  recommended  page 
limitation.  Applicants  should  note  that 
reviewers  are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 

The  recommendations  for  double- 
spacing  and  font  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  appUcant  wants  to  apply  for 
a  grant,  the  appUcant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  niunber  and  letter]),  Washington, 
D.C.  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  appUcation  by  4:30  p.m. 
[Washington,  D.C.  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (AppUcant  must 
insert  number  and  letter]),  Room  #3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets,  S.W.,  Washington,  DC. 

(b)  An  appUcant  must  show  one  of  the 
following  as  proof  of  maiUng: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 


(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  ofBce. 

(2)  An  appUcant  wishing  to  know  that  its 
application  has  been  received  by  the 
Ciepartment  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelofw  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424] 
the  C3T)A  number — and  letter,  if  any— of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  appUcation  is 
divided  into  four  parts.  These  pazts  are 
organized  in  the  same  maimer  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  foUows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  D:  Budget  Form — Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  PubUc  Reporting  Burden. 

Assurances — Non-Constructi  on 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment.  Suspension,  and  Other 
ResponsibiUty  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  IneUgiblUty  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
Instructions.  (NOTE:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
Instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  appUcant  may  submit  Information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assiirances,  and 
the  certifications.  However,  the 
appUcation  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  appUcation 
form  has  been  received. 


For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education.  600 
Independence  Avenue  S.W.,  Swltzer 
Building.  3317.  Washington,  D.C.  20202. 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-9860.  The  preferred  method 
for  requesting  Information  is  to  FAX 
your  request  to  (202)  205-8717. 

Individuals  with  dlsabiUtles  may 
obtain  a  copy  of  the  appUcation  package 
In  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reprtxluce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
Donna  Nangle,  U.S.  Department  of 
Education.  600  Maryland  Avenue,  S.W., 
room  3418,  Swltzer  Building, 
Washington,  D.C  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5516.  Internet: 
Donna Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  Usted  In 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  &ee  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toU  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  In  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  bee.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Annoimcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  760-762. 
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Dated:  June  17,  1998. 
Judith  E.  Heiunann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — Application  Forms  and 
Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due  Date? 

No!  On  rare  occasions  the  Dejjartment  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  be  Included  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  p>ackage.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  In  the  field,  it  would 
be  helpful  to  include  the  instnmient  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 


cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  than 
One  NIDRR  Program  Competition  or  More 
than  One  Application  to  a  Progmm? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 

An  applicant  for  an  RRTC  is  limited  to  an 
indirect  cost  rate  of  15%. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  me  Whether  my 
Project  is  of  Interest  to  NIDRR  or  Likely  to  be 
Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propwse  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 


9.  How  do  I  Assure  That  my  Application  Will 
be  Referred  to  the  Most  Appropriate  Panel  for 
Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project.         "s  ^V 

10.  How  Soon  After  Submitting  my 
Application  Can  I  Find  Out  if  It  Will  be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

1 1 .  Can  I  Call  NIDRR  To  Find  Out  if  my 
Application  is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  my  Application  is  Successful,  Can  I 
Assume  I  Will  get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance, 

13.  Will  all  Approved  Applications  be 
Funded? 

No.  It  often  happens  that  the  p>eer  review 
pianels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 


Thi«  is  A  stMKUnI  form  u»«cl  by  ^iiplicmiu  m  a  required  tacesheei  tor  prewpplicAtions  itnd  iipplK:«tion.<  xiihiiuned  for  Fecier»l  Assistance.  It  will 
be  iwed  by  Fedentl  AgeiKies  to  obtMui  iipf»lic«nl  cert it"ia»t ion  th*t  States  which  have  estabh.shed  a  review  and  coiiunent  procedure  in  response  to 
Executive  Order  12372  and  have  selected  the  program  to  be  inchided  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant'i 
Mihinuision. 


Item: 


Entry: 


Item: 


1 .  Selt-explanMluty. 

2.  Dale  application  nibnurted  lo  Federal  agency  (or  State  if 
applicable)  &  applicants  control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  thi.t  application  is  to  conrtiniie  or  revise  an  existing  award, 
enter  preseni  Federal  identifier  niuitber.    If  for  a  new 
protect,  leave  bbmk. 

5.  Legal  name  of  ajiplicaiil,  iiNiiie  iit  pninary  organizational 
iirul  which  will  ttnilerlMke  (lie  MKsiKtHiK'e  activity,  complete 
address  of  the  applicant,  himI  lutiiie  and  telephone  imunher  (>t 
the  person  to  contact  (Mt  iiwtter  related  to  this  application. 

6.  Enter  Employer  Identittcatiiin  Number  (EiN)  as  aasigned  by 
the  Interrwl  Revenue  Service. 

7.  Enter  the  Mppn>pnate  letter  in  the  s|i«ce  provided. 

8.  Check  Hppn>priNte  box  ami  enter  a|i|>ropriate  lettert.-i)  in  tlie 
spMce(s)  provided: 

'New*  UMMK  a  new  HsiiLstance  award. 


Entry: 


1 1 .  Enter  a  brief  descnptive  title  of  the  project,  if  more  than 
or>e  program  is  involved,  you  should  append  an  explanation 
on  a  separate  sheet.    If  appropinate  (e.g.,  constructioo  or 
real  property  projects),  attach  a  map  showing  project 
location.    For  preapplicationt  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 

12.  List  the  State  and  area  (county,  city,  etc.)  the  applicant  is 
applying  lo  serve  with  this  application. 

13.  Self-explanatory. 

14.  List  the  ap|>licajii's  Congressional  Distnct  aitd  any 
District(s)  affected  by  the  program  or  project. 

15.  AiiMMinl  remieKled  or  to  he  contnlMited  during  the  first 
fiiialiiig/biKlyet  (leriod  by  each  contributor.    Vahie  of  in- 
kinil  conlribiilii>n.s  sh<Nild  he  uKhided  on  appropriate  lines 
MS  applicable.    If  the  actKm  will  result  in  a  dollar  change  to 
an  eXL^ing  award,  UKJicate  only  tlie  ainoiinl  of  the  change. 
For  decreases,  ertclose  the  amounts  in  parentheses.    If  both 
basic  mikI  sii))|>leiiieiitHl  aiiKHiiitK  urc  included,  show 
breakdown  on  ail  HttMched  sheet.    Fur  nmltiple  program 
hinduig,  use  totals  and  show  breakdown  using  same 
categories  as  item  15. 


10. 


'ConiuaiatKHi'  inewu  an  extetision  for  an  additional 
ftinding/budget  penod  for  a  proyect  with  a  projected 
completion  dme. 

'Revision*  means  any  change  hi  the  Federal 
Government's  financial  ohligatitHi  or  contingent  liability 
fntm  an  exixting  ohligatHNi. 

Name  of  Federal  agency  IriHii  which  asxistaitce  i.'i  Iteing 
rei|»ested  with  this  Mp|ilicHlH>n. 

Use  the  Catalog  of  Federal  DonieKtic  As.sLstance  number 
and  title  of  the  pmgrain  under  which  a.'tsistance  is 
requested. 


16.  Applicai«s  shouki  contact  the  State  Single  Point  of  CotAact 
(SPOC)  for  Federal  Executive  Order  12372  to  detenniae 
whether  the  applicatioD  is  subject  to  the  State 
intergovenunenial  review  process. 

17.  This  qiieKlKin  apfriieK  to  the  applicant  orgamzatmn,  rtot  the 
person  who  sigrts  a.s  the  authorized  re)>resenlative. 
Calegorie.s  ot  deht  include  delinquent  audit  dis*lk>waiices, 
loans  aial  taxes. 

18.  To  be  signed  hy  the  authonzed  represetnative  of  the 
a|)|>licant.    A  copy  of  the  governing  body's  authoruatioo  for 
yiai  to  sign  this  application  hs  officuU  represetitative  iraist  be 
on  file  in  the  applicant's  office.    (Certain  Federal  ageiKies 
iiiay  require  that  this  authorization  be  subiiutted  as  part  of 
tite  ap|>iication). 


SF  424  (Rev.  4-88)    Back 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.   Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division.  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


n^npral  ln5;tructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.    Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  funding  request.   Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budoet  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):    For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):    Show  the  multi-year 
total  for  each  budget  category.   If  funding  is 
requested  for  only  one  project  year,  leave  this 
colun\n  blank. 

Line  12,  columns  (a)-(e):   Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12.  column  (f).    Show  the  total  amount 
requested  for  all  project  years.    If  funding  is 
requested  for  only  one  year,  leave  this  space. 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


Lines  1-11,  columns  (a)-(e):   For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-11.  column  If):   Show  the  rrxjlti-year 
total  for  each  budget  category.    If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):    Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12.  column  (f):    Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.    If  non-Federal  contrilxjtions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.    In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 
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Public  reporting  burden  for  these  collections  of  information 
is  estimated  to  average  30  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden  estimate  or  any  other 
aspect  of  these  collections  of  information,  including  suggestions 
for  reducing  this  burden,  to:   the  U.S.  Department  of  Education, 
Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  amd  to  the  Office  of  Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027,  Washington,  D.C.  20503. 
Rt^habilitation  Research  and  Training  Center  (CFDA  No.  84.133B)  34 
CFR  Part  350  Subpart  C. 
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NOTICE    TO    ALL   APPLICANTS 

Thank  you  for  your  interest  in  this  program.  The  purpose  of 
this  enclosure  is  to  inform  you  about  a  new  provision  in  the 
Department  of  Education's  General  Education  Provisions  Act  (GEPA) 
that  applies  to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  section  427  of  GEPA,  enacted  as  part 
of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 
To  Whom  noes  This  Provision  Apolv? 

Section  427  of  GEPA  affects  applicants  for  new  discretionary 
grant  awards  under  this  program.   ALL  APPLICANTS  FOR  NEW  AWARDS 
MUST  INCLUDE  INFORMATION  IN  THEIR  APPLICATIONS  TO  ADDRESS  THIS 
NEW  PROVISION  IN  ORDER  TO  RECEIVE  FUNDING  UNDER  THIS  PROGRAM. 
What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other  than  an 
individual  person)  to  include  in  its  application  a  description  of 
the  steps  the  applicant  proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its  federally  assisted  program 
for  students,  teachers,  and  other  program  beneficiaries  with 
special  needs. 

This  section  allows  applicants  discretion  in  developing  the 
required  description.   The  statute  highlights  six  types  of 
barriers  that  can  impede  equitable  access  or  participation  that 
you  may  address:   gender,  race,  national  origin,  color, 
disability,  or  age.   Based  on  local  circumstances,  you  can 
determine  whether  these  or  other  barriers  may  prevent  your 
students,  teachers,  etc.  from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy;  you  may  provide  a  clear  and 


UMI 


Federal  Register /Vol.  63,  No.  120 /Tuesday.  June  23,  1998 /Notices 


34245 


succinct  description  of  how  you  plan  to  address  those  barriers 
that  are  applicable  to  your  circumstances.   In  addition,  the 
information  may  be  provided  in  a  single  narrative,  or,  if 
appropriate,  may  be  discussed  in  connection  with  related  topics 
in  the  application. 

Section  427  is  not  intended  to  duplicate  the  requirements  of 
civil  rights  statutes,  but  rather  to  ensure  that,  in  designing 
their  projects,  applicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential 
beneficiaries  to  fully  participate  in  the  project  and  to  achieve 
to  high  standards.   Consistent  with  program  requirements  and  its 
approved  application,  an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it  identifies. 
What  are  Fxamoles  of  How  an  Applir-c^nt  Might  SatlsfV  the 
ppquirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an  applicant 
may  comply  with  section  427. 

(1)  An  applicant  that  proposes  to  carry  out  an  adult 
literacy  project  serving,  among  others,  adults  with  limited 
English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop  instructional 
materials  for  classroom  use  might  describe  how  it  will  make  the 
materials  available  on  audio  tape  or  in  braille  for  students  who 
are  blind. 
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(3)   An  applicant  that  proposes  to  carry  out  a  model  science 
program  for  secondary  students  and  is  concerned  that  girls  may  be 
less  likely  than  boys  to  enroll  in  the  course,  might  indicate  how 
it  intends  to  conduct  "outreach"  efforts  to  girls,  to  encourage 
their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs,  and  we  appreciate  your 
cooperation  in  responding  to  the  requirements  of  this  provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons 
are  required  to  respond  to  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number.   The  valid  0MB  control 
number  for  this  information  collection  is  1801-0004  (Exp. 
8/31/98)  .   The  time  required  to  complete  this  information 
collection  is  estimated  to  vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  and  complete  and  review  the  information 
collection.   If  you  have  any  comments  concerning  the  accuracy  of 
the  time  estimate (s)  or  suggestions  for  improving  this  form, 
please  write  to:   U.S.  Department  of  Education,  Washington,  DC 
20202-4651. 
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ASSURANCES-  NON-CONSTRUCTION  PROGRAMS 


No^a  t  CerUin  of  thcxe  aMunnces  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  pkasc  contact 
the  awardint:  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  tn  additional 
a-viuranccx.  If  such  is  the  case,  you  will  be  nnufied. 

Ax  the  duly  auLhuhzeO  rcprcitcnlalivc  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  Icpil  auUKTily  to  apply  for  Federal  assislancc. 
and  the  inslilulional,  managerial  and  fmancial 
capability  (including  funds  sufficient  to  pay  the  non- 
Federal  share  of  pnijcel  costs)  to  ensure  pro(Jcr 
planning,  inanageincnt,  and  completion  of  tite  project 
described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Com|itmllcr 
General  nf  the  United  Slates,  and  if  appn>priate.  the 
Slate.  thnHJgh^iny  aulhorized  reprcKciilalivc,  access  In 
and  the  right  t>>  examine  all  rccord.<>.  books,  |ia|)ers,  or 
di>cumcnts  related  lo  the  award,  and  will  cttablish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  «*andards  or  agency  directiver.. 

3.  Will  esiablLsh  xafcguards  to  prohibit  employees  from 
luing  their  positions  for  a  purpose  that  constitute*  or 
presents  the  a(>pcarance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  lime  fniiite  after  receipt  of  a|>pnival  of  the 
awarding  ageix-y. 

5.  WUI  cinnitly  w«h  ihe  lniergovemiiicnt.il  FVnumncI  Act 
of  1970  (42  U  S.C.  854728-4763)  relating  lo 
prescribed  standards  for  merit  systems  for  prtigrains 
funded  under  one  nf  the  nineteen  statutes  •>r 
regulalitiai  specified  in  Appendix  A  of  0PM "s 
Standards  for  a  Merit  System  of  Personnel 
Administrati.>n  (5  C.F.R.  900.  Subpart  F). 

6.  Will  oimply  with  all  Federal  statutes  relating  lo 
nondiscrimination.  These  include  but  arc  not  limitud 
to:  (a)  Title  VI  of  the  Civil  RiglUs  Acl  of  1964  (PL. 
8S-352)  which  pmhibils  di.<icriniin.-«tion  on  the  Ivasis  of 
race.  coUir  or  luitional  origin,  (b)  Title  IX  of  the 
Education  Amcndinenls  of  1972,  us  aincrKled  (20 
U.S.C.  $(1681-1683.  and  1685-1686),  which  pn>hibits 
discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  RchabilitalK>n  Act  nf  1973,  as  amended  (29  U.S.C. 
(794),  which  prohibits  discrimination  on  the  basil  of 
handicaps;  (d)  the  Age  Discriminatiiw  Act  of  197S.  u 
amended  (42  U.S.C  55  6I0I-6I07),  which  prohibiU 
discrimination  on  the  basis  of  age,  (e)  the  Drug  Abuse 
Office  and  Treatment  Act  of  1972  (PL.  92-255),  as 
amended.  rvLiling  to  nondiscrimination  on  Ihc  basis  of 
drug  abuse:  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rcluibiliiatiun 
Acl  of  1970  (PL  91-616).  u.s  anieiuled.  relating  lo 
itondLHcnminatMin  on  the  basis  of  ak-ohni  abuse  or 
alcoholism;  (g)  55  523  :uid  .527  of  the  Public  Health 
Service  Act  nf  1912  (42  U.S.C.  290  dd-3  and  290  ce- 
3),  as  aincndet.1,  relating  tn  cnnlidenliality  of  alcohol 
and  drug  abuse  jxitient  nxords;  (h)  Title  VIII  of  the 


10. 


II. 


as  amended,  relating  to  non -discrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and  ())  the  rc<)uircincnls  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally  stsisiod  programs  These  requirements  apply 
lo  all  interests  m  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act  (S 
U.S.C  55I50I-I508  and  7324-7328)  vk^ich  limit  the 
political  activities  of  empk)yees  whose  principal 
employment  acUviiies  are  funded  in  whole  or  in  part 
with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Act  (40  U.S.C.  $t276a  to  276a-7).  the 
Oipcland  Act  (40  U.S.C.  }276c  and  18  U.S.C.  f}874) 
and  the  Contract  Work  Hours  and  Safety  Standards 
Act  (40  use.  ({  327-333).  regarding  Ubor  standards 
for  federally  assisted  construction  subagreements. 

Will  comply,  if  applicable,  with  flood  insurance 
purcha.se  requirements  of  Section  102(a)  of  the  Flood 
Disaster  Protccuon  Act  of  1973  (PL  93-234)  which 
requires  recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable  oinslruction  and 
acquisition  is  S  10,000  or  more. 

Will  comply  with  environmental  standards  which 
may  be  prescnbed  pursuant  lo  the  following:  (a) 
institution  of  environmental  quality  control  measurea 
under  the  National  Environmental  Policy  Act  of  1969 
(PL.  91-190)  and  Execuuve  Order  (EO)  11514;  (b) 
notification  of  violating  facilities  pursuant  to 
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EO  1 1738;  (c)  proleclion  of  wetlands  pureuaiU  lo 
EO  1 1990;  (d)  evaluation  of  flood  hazards  in 
fkxHJplains  in  accordance  with  EO  1 1988;  (c) 
assurance  of  pn)jcct  consistency  with  the 
approved  Stale  management  program  developed 

under  the  Coa.sUl  2Lone  Management  Act  of  19T2 
(16  use.  5§  1451  ct  »eq);  (0  conformity  of 

Federal  actions  to  State  (Clear  Air) 
ImpkmenUtion  PUns  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C. 
7401  et  leq.);  (g)  protecUon  of  underground 
source*  of  drinking  water  under  the  Safe 

Drinking  Water  Act  of  1974,  as  amended.  (P.L. 
93-523);  and  (h)  pnrtection  of  endangered  species 

under  the  Endangered  Species  Act  of  1973,  as 
amended.  (P.L  93-205). 

Will  cwnply  with  the  Wild  and  Scenic  Rivers  Act 
on968  (16  use.  §§1271  ct  .sc^)  related  lo 
prnuxting  c«>m|X)ncnt»  or  potential  com|ionenLs  of 
the  national  wild  ami  scenic  rivers  system. 


15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89  544.  as  amended,  7  U.S.C. 
2131  et  «eq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  leaching,  or  other  activities  supported 
by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  scq.) 
wiiich  prohibits  the  use  of  lead  based  pamt  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compbance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  rcquiremcnU  of 
all  other  Federal  laws,  exect«ive  orders, 
regulalnms  and  policies  governing  this  program. 


13.  Will  a»si.<a  the  awarding  agciwy  in  assunng 
compliance  with  Section  106  of  Uie  Nali»inal 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470).  EO  11.593  (idcntiHcalion  and 
pmtection  «>f  hi.sloric  properties),  and  ihc 
Archaeological  and  Hi.'rti>ric  Prcsccvatiiin  Act  of 
1974  (16  use.  469a- 1  el  scq.)    ^ 

14.  Will  c«mvily  with  PL.  93-348  regarding  the 
protection  of  human  subjecu  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 


Signalurv  .if  Auih«iri/ul  Certifying  Official 


Applicant  Organization 


Title 


Date  Submitted 


1998 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBIUTY  MATTERS;  AND  DRUG^REE  WORKPLACE  REQUIREMENTS 

Appicants  should  refer  to  the  regulations  cited  below  to  determine  the  certrficatron  to  which  they  are  requKed  to  attest    Appbcarrts  should 
also  review  the  instructions  for  certification  included  in  the  regulaOons  t>efore  comp>leting  th«  fornn    Signature  of  ths  form  provides  for 
comptence  v^rth  certification  requtrt  -nents  under  34  CFR  Part  82,  "New  Restnctwns  on  Lobbying.'  and  34  CFR  Part  85,  'Government- 
wide  Determent  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Wor1(ptece  (Grants) '  The 
certifications  shal  be  treated  as  a  material  representation  of  fact  upon  wtiich  rekance  wi  be  placed  when  the  Department  of  Educabon 
determines  to  award  the  covered  transaction,  grant,  or  cooperatrve  agreement 


1    LOBBYING 

As  required  by  Section  1352,  Tide  31  of  the  US  Code  and 
Implemented  at  34  CFR  Part  82.  for  persons  entenng  mto  a 
grant  or  cooperative  agreement  over  S1CX),000  as  defined  at  34 
CFR  Part  82.  Sectons  82  105  and  82  110,  the  applicant  certifies 
that 

(a)  No  Federal  appropnated  funds  have  t>een  paid  or  wil  t>e 
paid,  t)y  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Memt>er  of  Congress  m 
conr>ection  with  the  making  of  any  Federal  grant,  the  entering 
mto  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renevyal,  amendment,  or  modrfication  of  any 
Federal  grant  or  cooperative  agreement. 

(b)  If  any  funds  other  than  Federal  appropnated  funds  have 
been  paid  or  w4  t>e  paid  to  any  person  for  mfluenctng  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigr>ed  shal 
complete  and  submit  Standard  Form  -  LLL,  'Dwdosure  Form  to 
Report  Lobbying,"  m  accordance  with  its  instructions, 

(c)  The  undersigned  shal  require  that  the  language  of  the 
cerlilicabon  be  included  in  tf>e  award  documents  for  al 
subawards  at  al  tiers  (including  sut>grants.  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
al  subreaptents  shal  certify  and  disclose  accordingly 


2  DEBARMENT.  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS 

As  required  by  Executive  Order  1 2549,  Debarment  and 
Sospension  and  implemented  at  34  CFR  Part  85.  for 
prospective  participants  in  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85.  SectionsSS  105  and  85  110- 

A  The  applicant  certifies  that  it  and  its  pnnapals 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment  declared  inehgtble,  or  voluntarily  excluded  from 
covered  transactions  t>y  any  Federal  department  or  ager>cy; 

(b)  Have  not  within  a  three-year  period  precedir>g  tha  appkcation 
been  convictad  of  or  had  a  civil  judgement  rendered  agavist 
them  for  commisston  of  fraud  or  a  cnmir^al  offense  ti  connection 
with  obtaining,  attempting  to  obtain,  or  performing  a  pubic 
(Federal.  State,  or  local)  transactnn  or  contact  under  a  pubic 
transaction;  violation  of  Federal  or  State  antitrust  statutes  or 
commission  of  embezzlement.  tf>efl,  forgery,  bribery,  faisificalion 
or  destruction  of  records,  makmg  false  statements,  or  receiving 
stolen  property. 


(c  >Are  not  presently  indicted  for  or  otherwise  cnrmnaly  or  ovfly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(1Kb)  of  this  certification,  and 

(d)  Have  not  within  a  three-year  c>enod  preceding  ths  appkcafeon 
had  one  or  more  pubhc  transaction  (Federal  State,  or  local) 
terminated  for  cause  or  default;  and 

6  Where  the  appicant  is  unable  to  certify  to  any  of  the 
Statements  in  this  certification,  he  or  she  shal  attach  an 
explanation  to  this  applicaticn 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988  and 
implemented  at  34  CFR  Part  85,  Subpart  F  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85  605  and  85  610 

A.  The  appicant  certifies  that  it  vmI  or  ^  continue  to  prowMJa  ■ 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  tf>e  uniavAil 
manufacture,  dstribution,  dBpenamg,  possession,  or  use  of  a 
controled  sutsstance  a  prohitiited  m  the  grantee's  workplace  and 
specifying  the  actions  that  \mI  be  taken  against  employees  for 
violation  of  such  prohibition. 

(b)  Establishing  an  on-go«r>g  drug-free  awareness  program  to 
inform  emptoyees  about- 

(1)  The  dangers  of  drug  abuse  m  the  worlcplace: 

(2)  The  grantee  s  policy  of  mamtammg  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabibtation,  and  employae 
assistance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occurring  in  the  vMirkplace. 

(c)  Making  it  a  requirement  that  each  employee  to  t>e  engaged  in 
the  performance  of  the  grant  be  gn/en  a  copy  of  the  statement 
required  by  paragraph  (a). 

(d)  Notifying  the  employee  m  the  statement  required  by 
paragraph  (a)  that,  as  a  concition  of  employment  under  tha 
grant  the  employee  wd- 

(1)  Abide  by  tf>e  terms  of  the  statement  and 

(2)  Notify  the  employer  m  wntir>g  of  his  or  her  conMdion  for  a 
violation  of  a  cnminal  drug  statute  occurnng  in  the  wort(placa  tto 
later  than  five  calendar  days  after  such  convidion, 
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(e)  Notifying  the  agency,  m  wnting.  wrthm  10  calendar  days  after 
receivtng  notice  under  subparagraph  (dK2)  from  an  employee  or 
othervMse  recetving  actual  notice  of  such  conviction    Empk>yers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to  Director.  Grants Pofecy  and OverHght Staff.  US 
Department  of  Educabon.  600  Independence  Avenue,  S.W. 
(Room  3652,  GSA  RegKinal  Office  Buildmg  No  3).  Washington, 
DC  20202-424S    NoOce  shal  include  the  identrfication 
numbeits)  of  each  affected  grant 

(f)  Takmg  one  of  the  folowing  actions.  vMthm  30  calendar  days  of 
receiving  notice  under  sutjparagraph  (dX2),  with  respect  to  any 
employee  who  s  so  convicted- 

(1)  Taking  appropnate  personnel  action  against  such  an 
empkiyee.  up  to  and  including  termination,  cor^sstent  with  the 
requirements  of  the  RehabMation  Act  of  1973.  as  amended;  or 

(2)  Requiring  sucf)  ampioyM  to  parlicipat*  sattitectority  in  a 
drug  abusa  aaaiatanca  or  rohabtttalion  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement  or  other  a^/propnate  agency, 

(g)  MaKing  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 

(a),  (b),  (c).  (d),  (e).  and  (f). 

B    The  grantee  may  msert  in  the  space  provided  betow  the 
s<e(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant 

Place  of  Performance  (Street  address  dty.  county,  state,  zip 
code) 


ORUG-f  REE  WORKPUVCE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-free  Workplace  Act  of  1 988.  and 

implemented  at  34  CFR  Part  85.  Subpart  F,  for  grantees  as 
defined  at  34  CFR  Part  85,  Sections  85  605  and  85  610- 

A  As  a  condition  of  the  grant     certify  tha<  I  vwl  not  engage  in 
the  unlawful  marufacture  dKtntxjtion  d»pensing,  possession, 
or  use  of  a  controled  sut3etance  in  conducting  any  activity  with 
the  grant;  and 

B.  If  convicted  of  a  cnminal  drug  offense  resulting  from  a 
vioialion  occurnng  dunng  ttie  conduct  of  any  grant  activity,  I  vmI 
report  the  conviction,  in  wnbng,  within  1 0  calendar  days  of  the 
convkrtion,  to:  Director,  Grants  Policy  and  Over^ght  Staff, 
Department  of  Education,  600  Independence  Avenue  S  W 
(Room  3652,  GSA  Regional  Office  Building  No  3)  Wasnington. 
DC  20202-4248    Notice  shal  include  the  identification 
number(8)  of  each  affected  grant 


Check  (  ]  If  there  are  workplaces  on  file  that  are  not  identifiad 

here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  cer^  that  the  applKant  wi  comply  iMth  the  above  certifications. 
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Certirication  Re94fding  Debarment,  Suspension,  Ineitgibility  and 
VolunUry  Exclusion  -  Lower  Tier  Covered  Transactions 


This  ceitTicabon  is  required  by  the  Deoartmeof  of  Education  regulatiorw  ifT>pJementlng  Executive  Order  12549.  Debarment  and  Suspervsion,  34  CFR  Pari  85, 
for  all  loy»er  tier  transactions  meeting  the  threshoid  arKl  tier  requifements  stated  at  Section  85  1 10 


Instructions  fof  Certification 

1     By  signing  and  submitting  this  proposal,  the 
prospectrve  lowver  tier  participant  is  providing  the 
certrcation  set  out  t>etow. 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact  upon 
wtiich  reliance  was  placed  when  this  transaction  was  entered  into    If  It  is 
later  determined  that  Vhe  prospective  lower  tier  participant  knowingly 
rendered  an  erroneous  certification  in 

addition  to  other  remedies  available  to  the  Federal  Goverrvnent.  the 
department  or  agency  with  which  this  transaction  originated  rnay  pursue 
available  remedies,  including  suspension  and/or  debarment 

3.  The  prospective  lower  tier  participant  shall  provide  immediate  written 
notice  to  the  person  to  wtuch  ttvs  proposal  is  sutxnitted  if  at  any  time  tht 
prospective  lower  tier  participant  leams  that  its  certification  was  erroneous 
when  submitted  or  has  t)ecome  erroneous  by  reason  o(  arranged 
circumstances 

4.  Tt>e  terms  "covered  transaction."  "debarred."  "suspended."  "ineligible,' 
"lower  tier  covered  transaction  "  "participant    "  person  "  "primary  covered 
transaction," "  principal,"  firoposal  '  and  "volunlanly  excluded."  as  used  in 
this  clause,  riave  the  meanings 

set  out  in  the  Definitions  and  Coverage  sections  of  rules  implementing 
Executive  Order  1 2549    You  may  contact  thie  person  to  which  this 
proposal  IS  sulynitted  for  assistance  in  obtaining  a  copy  of  those 
regulations 

5.  The  prospective  lower  tier  participant  agrees  by  sutxnitting  this 
proposal  that,  should  the  proposed  covered  transaction  tie  entered  into,  K 
sf^all  no<  knowingly  enter  into  any  lower  tier  covered  transaction  with  a 
person  wtw  is  detarred  suspended  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 

transaction,  uniess  auttKirized  t>y  the  department  or  agency  with  which 
this  transaction  originated. 


6.  The  prospective  lower  tier  partcipant  further  agrees  by  submitting  tms 
proposal  that  It  will  iTKlude  the  clause  titled  "Certification  Regardrg 
Debarment.  Suspension,  ineligibtWy,  and  Voluntary  Exclusion- Lawyer  Tier 
Covered  Transactxxw." 

wittwut  modification,  in  alt  lower  tier  covered  transactions  and  in  al 
solicitations  for  iowe^  tier  covered  transactions 

7.  A  participant  in  a  covered  transaction  may  rety  upon  a  certificatxxi  o(  a 
prospective  participant  m  a  kiwrer  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voiuntanly  excluded  from  the  covereo 
transaction  unless  it 

knows  tfiat  the  certification  is  erroneous    A  partcipant  may  decide  ttie 
method  and  frequerKy  by  wtiich  it  determines  the  »ligit»iity  of  its 
pnncipals    Each  participant  may  but  is  not  requred  to,  check  the 
Nonprocurement  List 

S.  Nothir^  coniained  in  the  foregoing  snail  be  construed  to  requir* 
estatilishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  Dy  this  clause    The  knowledge 
and  information  ol  a  participant  is  not  required  to  exceed  trial  *ihtch  ia 
rvymalty  possessed  t)y  a  prudent  person  in  the  oramary  course  of 
business  dealings 

9    Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  participant  m  a  covered  transaction  knovwigty  enters  into 
a  kDwer  tier  covered  transaction  v*(ith  a  person  who  Is 
suspended,  deC>arred  ineligible,  or  voluntarily  exckxled  from  partKipatnn 
in  this  transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  tt>e  department  or  agericy  with  which  this  transaction 
originated  may  pursue  available  remedies,  including  suspension  and/or 
determent 


Certification 

(1)  The  prospective  k>wer  tier  participant  certifies,  t>y  submission  of  this  proposal,  that  neither  it  nor  Its  principals  are  presently  detiarred,  suspendad, 
proposed  for  debarment,  declared  ineligitile,  or  voluntanly  excluded  from  participation  in  this  transaction  t>y  any  Federal  department  or  agency. 

(2)  Wtiere  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospect ve  participiant  shall  attach 
an  explar^ation  to  this  proposal 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0014.  9i/90  (Replaces  GCS-009  (REV  12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Completa  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C  1352 
(See  reverse  for  public  burden  disclosure.) 


Apprevad  by  OMS 
034S-004S 


■Ji 


of  F«d«ral  Action: 
contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance  


2.       Sta 

D 


Statu*  of  Federal  Action: 

a.  b«d/offer/application 

b.  initiai  award 

c.  post-award 


Name  and  Address  of  Reporting  Entity: 

O      Prime  G        Subawardee 

Tier  .  //  known: 


Congreeaional  Dietrict.  if  known: 


6.        Federal  Department/Agency: 


8.        Federal  Action  Number.  //  known: 


3.        Report  Type; 
I  I    a.  initial  filing 

I         lb.  material  change 

For  Matarial  Chang*  Only: 

year quarter  _ 

date  of  last  report 


5. 


If  Reporting  Entity  in  No. 4  i«  Subaward*e.  Enter 
Nam*  and  Addreee  of  Prim*: 


Congreeeiowal  Di*trict,  //  known: 


Federal  Program  Name /Description: 


CFDA  Number.  //  applicable: 


9.        Award  Amount.  //  known: 


10.      a.  Name  and  Address  of  Lobbying  Emrty  Registrant 

Uf  individual,  last  name,  first  nmiw.  Mil: 


b.  Individual*  Performing  Servic**  lincluding  address  if 
different  from  No.   lOal 
Hast  name,  first  name.  Mil: 


1 1 .  Afnowit  u<  P*»iii*iit  KHeiik  mM  that  apptyf- 


D  Bciual 


D  planned 


12    Tmiw  ef  Pef  nient  ichmik  bH  that  applff: 


a.  cosh 


D         \).  Tirlm'Kl.  »pei.ifT: 


iiatuie 
»alue — 


1 3.  Type  of  Payment  fOtteek  aft  that  apptffr 


a.  retainer 

b.  one  time  fuu 


c.  i.mniriiBa»un 

d.  LoiitiiigeiH  futi 

e.  deferred 


f.  tither;  jpecify: 


14.  Diief  Deeaipiioii  ul  Cei^iees  Peiftniiwd  et  to  b*  Petfwmed  ai>^  Da<*l*>  e<  Owwic*.  iiwJwIim  vHkimtia).  mm^ia^aaM. 

er  Mai'itjai  (■)  t-mitected.  foi  Pa>ivi*nt  tndicefd  in  Ifm  11: 


tutw-ft  guiiliiwliuii  a>i»n>j»  €f-tlt  »»,  i>i«w.»i 


10.      Omitiiiuatimi  Oli**l(»l  Of-t-Lt  attacl'ied: D     ¥»* 


D     No 


1fi.  lnfonna#on  imQuntmd  through  chts  tonn  m  Mjtho«i«d  bv  otf«  3t  U.SC. 
••«tiO(i  13ft2  Tht«  fi«cto*uf«  ol  totitkyMt^  MCtivili««  i»  •  mmimh^ 
r«pr*««ntalK>n  of  tact  u^on  wt»ch  rvltanc*  wmm  ptacvd  by  th«  •«€  tbov* 
wt«n  tfM  ■■>— ciion  waa  mads  of  •ni*f*d  mio  Thra  <>xJo>uf  m  rtquirvd 
pur«u«nt  lo  31  US  C  1362  Ttm  intofmaooti  wiN  b«  icportvd  lo  ttw 
Con9r«»«  Mmt-wmuatfy  and  wM  b*  availiMa  tor  piiilic  inspactton.  Any 
paraon  wtio  fal«  to  Wa  tfw  raqiirad  tfadoaura  thafl  ba  w^act  lo  a  civil 
p^fwiP^  of  not  I—  than  $  10,000  and  net  mora  than  1 100.000  lor  aadi 
Mich  tariura 


F«d«rat  U*»  Only 


Signatur*: 
Print  Nam*: 
Titi*: 


T*l*phor)*  No. 


Data: 


Authorized  for  Local  Raproduction 

Standard  Form  -  LLL 
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INSTRUCTKWS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosur*  form  shall  be  compt*l»d  by  the  reporting  entity,  vs4>«th«r  subawardite  or  prime  Federal  recipient,  the  initiation 
or  receipt  of  a  covered  Federal  actKMi,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352.  The  filirtg 
of  a  form  is  required  for  each  payment  or  agreement  to  make  paymertl  to  any  lobbying  entity  for  influer>cir>g  or  attemptlr>g  to 
InfhjerKe  an  ofAcer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  emptoyec  of  Congress,  or  an  employee  of 
a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  U»e  the  Gf^-LL^  Oowtiwuation  Ghtet  tcf  eddUK>ii»< 
intwf  n^alwn  it  W»e  »p«ce  aw  the  form  i»  inadequate.  Comptete  all  items  that  apply  for  t>oth  the  Initial  filirtg  and  material  change 
report.  Refer  to  ttte  implementir>g  guidance  published  by  the  Office  of  Maruigement  and  Budget  for  additiorMi  ...formation. 

1.  Identify  the  type  of  covered  Federal  action  tor  which  lobbying  activity  is  arid/or  has  been  secured  to  influence  the  outcome 
of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  follow  up  report  caused  by  a  material  change  to  tfM 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  ful  name,  address,  city,  stale  and  zip  code  of  the  reportirtg  entity.  Include  Cor>gressional  District,  if  known.  Check 
ttie  appropriate  classification  of  the  reporting  entity  that  designates  if  K  is,  or  expects  to  be,  a  prime  or  sut>award  recipient 
Identify  the  tier  of  the  sut>award*e,  e.g.,  the  first  sut>awardee  of  the  pnme  is  tf>e  1st  tier.  Subawards  include  but  are  not 
limited  to  sulKontracts,  sut>grants  ar>d  conract  awards  under  grants. 

5.  If  ttte  organization  filir^  the  report  in  item  4  ctwcks'Sut>awardee"  then  enter  the  full  name,  address,  city,  stale  af>d  zip  code 
of  the  prime  Federal  recipient.  liKlude  Congresstorval  District,  if  known. 

fi.  Enter  the  name  of  the  Federal  agency  making  the  awvard  or  k>an  commitnrtent.  Include  at  least  one  organizatiorial  level  below 
agervry  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  tt>e  covered  Federal  action  (item  1).  If  known,  enter  tl>e  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  nurnber  for  grants,  cooperative  agreements,  loans,  ar>d  loan  commitments. 

t.  Enter  tf>e  most  appropriate  Federal  identifying  r>umber  available  for  the  Federal  action  identified  in  item  1  (e.g.,  Request 
for  Proposal  (RFP)  number:  InvAation  for  Bid  (IFB)  number,  grant  announcement  number;  the  contract,  grant,  or  loan  award 
number:  the  applicatiorVproposal  control  number  assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  ~RFP-DE -90-001.' 

t.  For  a  covered  Federal  action  wttere  there  t\»s  been  an  award  or  loan  commitment  by  t>>e  Federal  agerKy,  enter  the  Federal 
amount  of  the  award/loan  commitment  for  ttte  prvne  entity  identified  in  item  4  or  S. 

10.     (a)  Enter  the  full  name,  address,  city,  stale,  and  zip  code  of  the  tetebyw*^  entity  registrant  under  the  Lobbyir>g  Disclosure 
Act  of  1995  engaged  by  ttte  reportirtg  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  tt>e  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from 
10<a).  Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

44: — Enter  the  amaunt  of  eempcnaetiew  peid  er  rcaaewNy  expected  te  be  peid  l»y  the  reporling  entity  (Kew  4)  to  the  lobbying 
entity  (item  10).  InditaN.  w^ulhei  the  paymer<  Kaa  been  mede  (artueH  or  win  be  made  (planned).  Cheek  eM  boxes  tt<et  apply. 
H  thia  a  meteriel  ehenge  repoil.  enter  the  eufwutetive  amount  of  payment  mede  or  planned  to  be  mede. 

-4*: — 0><eek  ttte  appropriate  bex(e»).  Cheek  ell  boxes  that  apply.  W  payment  is  made  through  an  tn4im6  cetitributten,  specify  the 
nature  and  valwe  of  in^imd  payment. 

1>.     Cheek  ttte  appropriate  box(es).  Cheek  all  beiea  that  apply.  W  e«t*er  specify  nature. 

-44: — Provide  a  speeifie  and  detailed  dcacfiption  of  ttie  aerviees  tttat  tt>e  lobbyist  has  peifwined,  or  wWI  be  expected  tu  pcitoim, 
and  ttw  date(a)  at  any  services  rendered.  Include  all  preparatory  and  related  activity,  not  just  time  spent  in  aetual  tontaet 
»wtli  ftdeial  oflieiala.  ktentity  ttie  Federal  offieiaHs)  contacted  or  the  offieef(s),  emp»eyee(s),  or  Membef(s)  of  Genyesa  ttwt 
were  eerttaeted. 

-4*: — Otieck  wtiether  ofntHm  Gf -U-L-A  Gontinutien  Cheet(s)  Is  attached. 

IS.     The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephoiM  number. 


Pulilic  raporting  btirdan  for  Ihis  coa»clioii  of  iiilonnation  is  •ctimatsd  to  avarag*  30  minulas  par  r««pon*«,  irtcluding  tima  tor  raviawing 
iintniction*,  saarching  ausiiiig  data  (ourcat,  galhariitg  aitd  maintaining  tha  data  naadad.  and  compiatiitg  and  rat^wing  tita  coiaction  of 
inlormation.  Sand  cuinmeiitt  ragarding  tha  tMirdan  a«tiinala  or  Miy  othar  aapacl  of  thii  coHacttoii  o<  intonnation,  including  auggactiont 
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DUNS  Number  Instructions 


D-U-N-S  No.:  Please  provide  the  applicant's  D-U-N-S  Number.  You  can  obtain  your  D-U-N-S 
Number  at  no  charge  by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S 
Number  Request  Form  The  form  can  be  obtained  via  the  Internet  at  the  following 
URL: 

http://www.dnb.com/dbis/aboucdb/intJduns.htm 

The  D-U-N-S  Number  is  a  unique  iiine-digit  number  that  docs  not  convey  any 
information  about  the  recipient.  A  built  in  check  digit  helps  assure  the  accuracy  of 
the  D-U-N-S  Number  The  ninth  digit  of  each  number  is  the  check  digit,  which  is 
mathematically  related  to  the  other  digits.  It  lets  computer  systems  determine  if  a 
D-U-N-S  Number  has  been  entered  correctly. 

Dun  &  Bradstreet.  a  global  information  services  provider,  has  assigned  D-U-N-S 
numbers  to  over  43  million  companies  worldwide 
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Laws.  To  subscribe,  send  E-mail  to 

listproc@lucky.fied.gov 

with  the  text  message: 

subscribe  publaws-1  <rirstname>  <lastname> 

Use  listproc€)luclcy.fed.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries  at  that  address. 
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CFR  PARTS  AFFECTED  DURING  JUNE 
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3  CFR 

Proclamattont: 

7100 30099 

7101 30101 

7102 30103 

7103 30359 

7104 31591 

7105 33229 

7106 33833 

Executive  Orders: 
July  2.  1910  (Revoked 

in  part  by  PLC 

7332 30250 

November  23.  1911 

(Revoked  in  part  by 

PLO  7332) 30250 

February  11,  1915 

(Revoked  by  PLO 

7338) 30774 

April  17.  1926 

(Revoked  in  part  by 

PLO  7332) 30250 

1819  (See  Department 

of  the  Interior  notice 

of  June  8.  1998) 32676 

11478  (Amended  by 

EO  13087) 30097 

12473  (Amended  by 

EO  13086) 30065 

13086 30065 

13087 30097 

13088 ; 32109 

13089 32701 

Administrative  Orders: 
Presidential  Determinations: 
No.  98-23  of  May  23. 

1998 30365 

No.  98-24  of  May  29, 

1998 31879 

No.  98-25  of  May  30. 

1998 31881 

No.  98-26  of  June  3, 

1998 32705 

No.  98-27  of  June  3, 

1998 32707 

No.  98-28  of  June  3, 

1998 32709 

No.  98-29  of  June  3. 

1998 32711 

Memorandums: 

May  30,  1998 30363 

June  1,  1998 31885 

5  CFR 

351 32593 

575 34119 

831 32595 

842 32595 

846 33231 

Proposed  Rules: 

532 34134 

1315 33000 


1631 

.29672 

1655 

29674 

7  CFR 

28 

33235 

29 

,29529 

54 

32965 

301 

319 

....31593.  31601.  31887 
31097 

401 

,29933 

425 

31331 

447 

33835 

457 

800 

...29933.31331,31338. 

33835 

32713 

868 

29530 

922 

32717 

930 

33523 

953 

32966 

958 

32596 

959 

30577 

985 

30579 

989 

29531 

997 

33235 

998 

33235 

1412 

31102 

1485 29938,32041 

Proposed  Rules: 

56 - - 31362 

70 

31362 

318 

31675 

319 

920 

29675.  30646 

30655 

981 

33010 

1001 

32147 

1002 

32147 

1004 

32147 

1005 

32147 

1006  ... 

32147 

1007 

32147 

1012 

32147 

1013  .. 

32147 

1030  ... 

32147 

1032  .. 

32147 

1033  . .. 

32147 

1036  ... 

32147 

1040  .... 

32147 

1044 

32147 

1046 

32147 

1049  .. 

32147 

1050  ... 

32147 

1064  ... 

32147 

1065  .... 

32147 

1066 

32147 

1076.. . 

32147 

1079 

32147 

1106 

32147 

1124 

32147 

1126 

32147 

1131 

32147 

1134 

32147 

1135  .. 

32147 

1137 

32147 
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1138 32147 

1139 32147 

1230 31942 

1301 31943 

1304 31943 

1306 31943 

8CFR 

3 31889.  31890,  32288 

103 30105 

209 30105 

212 31895 

214 31872.31874,32113 

236 32288 

299 „..32113 

Proposed  Rules: 

208 31945 

214 30415,  30419 

9CFR 

71 32117 

77 30582 

Proposed  Rules: 

205 31130 

10CFR 

2 31840 

30 29535 

32 32969 

34 32971 

35 31604 

40 29535 

50 29535 

70 29535 

71 32600 

72 29535 

140 31340 

170 31840 

171 31840 

600 29941 

1010 30109 

Proposed  Rules: 

72 : 31364 

11  CFR 

Proposed  Rules: 

9003 33012 

9033 33012 

12  CFR 

225 30369 

226 33990 

932 30584 

Proposed  Rules: 

250 _ 32766,32768 

615 33281 

13  CFR 

121 31896 

125 31896 

126 31896 

Proposed  Rules: 

120 29676 

14  CFR 

11 31866 

21 32972 

25 34121 

29 32972 

33 33529 

39 29545.29546,30111. 

30112.  30114.  30117,  30118, 
30119,30121,30122,30124, 
30370,  30372,  30373.  30375. 
30377.  30378,  30587,  31 104. 


31106,  31107,31108,  31338. 
31340,  31345,  31347,  31348. 

31350,  31607.  31608.  31609, 
31610.31612,31613,31614, 
31616,  31916,  32119,  32121. 
32605.  32607.  32608.  32609, 
32719.  31720,  32973.  32975. 
33234,  33244,  33246.  33530. 

33532.  33536,  33537,  33539 

71  29942,  29943,  29944, 

30043,  30125,  30126.  30380, 
30588,  30589,  30590,  30591, 
30692,  30693,  30594.  30816. 

31351,  31352,31353.31355. 
31356.  31618.  31620.  32722, 
32723.  33541,  33542,  33543, 

33544,33841.33842 

73 32723.32724 

97 30595.  30597.  33844, 

33845 

121 31866 

125 31866 

129 - 31866 

135 31866 

Proposed  Rules: 

25 30423 

39 30150,  30152.  30154. 

30155.  30425.  30658.  30660. 
30662.  31131.  31135.  31138. 
31 140,  31 142.  31368  31370. 
31372.  31374,  31375,  31377. 
31380,  31382,  32151,  32152. 
32154,  32624,  32771,  33014, 
33016,  33018,  33019,  33293, 
33295,  34135 

71  29959.  29960,  30156. 

30157.  30159,  30427.  30428, 
30570,  30663,  30664,  30665, 
30666,  31384,  31678,  31679, 
32156,32157,32158,  33021, 
33591,  33881.34136.34137 

15  CFR 

Ch.  VII 32123 

2 29945 

700 31918 

705 31622 

902 „ 30381 

2013 29945 

16  CFR 

2 „...32977 

4 32977 

1700 29948 

Proposed  Rules: 

1616 31950 

1700 32159 

17  CFR 

1 32725,  32726.  33848 

33 32726 

140 32733 

Proposed  Rules: 

Ch.  1 33297 

1 _.30668 

10 _ 30675 

201 33305 

240 32628 

18  CFR 

Ch.  1 _ 30675 

37 32611 

284 30127 

803 32124 

19  CFR 

10 .29953 


19 32916 

24 32916 

111 32916 

113 32916 

143 32916 

162 - 32916 

163 32916 

178 32916 

181 32916 

201 30599 

207 30599 

Proposed  Rules: 

113 31385 

151 31385 

20  CFR 

209- 32612 

255 29547 

404 30410 

416 33545,33849 

Proposed  Rules: 

404 31680 

416 32161 

21  CFR 

10 32733 

101 30615.  34084.  34092. 

34097.  34101.  34104.  34107, 
34110.  34112.34115 

165 30620 

178 29548 

510 29551.31623.  31931. 

32978 

520 29551.31624 

522 29551 

524 31931 

801 29552 

864 30132 

1240 29591 

Proposed  Rules: 

10 32772 

16 31143 

70 30160 

73 30160 

74 30160 

80 30160 

81 30160 

82 30160 

99 31143 

101 30160 

178 30160 

201....„ 30160 

310 33592 

334 33592 

701 - 30160 

23  CFR 

655 33546 

Proposed  flules: 

655 31950.31957 

1331 33220 

24  CFR 

570 31868 

982 „ „...31624 

Proposed  Rules: 

50 _ _ 30046 

55 30046 

58 30046 

200 .32958 

25  CFR 

Proposed  Rules: 

11 -32631 

26  CFR 

1 30621.33550 


7 33550 

31 32735 

602 30621,  33550 

Proposed  Rules: 

1 29961.  32164,  33595 

31 32774 

27  CFR 

9 33850 

28  CFR 

16 29591 

50 29591 

Proposed  Rules: 

16 30429 

25 30430 

36 29924 

29  CFR 

402 33778 

403 33778 

404 33778 

405 33778 

406 33778 

408 33778 

409 33778 

417 33778 

452 33778 

453...:. 33778 

457 -.33778 

458 33778 

1625 30624 

1910 33450 

1926 33450 

4044 32614 

Proposed  Rules: 

1910 34139.34140 

30  CFR 

202 33853 

216 33853 

250 29604.  33853 

916 31109 

931 31112 

938 32615 

943 31114 

Proposed  Rules: 

Ch.  II 32166 

914 32632 

934 33022 

948 32632 

31  CFR 

Ch.  V 29608 

32  CFR 

204 33248 

212 32616 

234 _ 32618 

318 33248 

352a- ~ 33248 

383 _ - 33248 

706 29612.  31356 

Proposed  Rules: 

286 31161 

33  CFR 

62.- 33570 

66.- 33570 

100 30142,  30632.  32736, 

32738.  33574 

110.. 32739 

117 29954.  31357.  31625, 

33248.  33575.  33576.  33577, 
34123 
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165 30143,  30633.  31625. 

32124,  32741,  33248.  33578, 
34124.  34125 
Propos«d  Rut«s: 

100 32774,33596 

117 29676,  ^677.  29961, 

30160 

151 32780 

165 31681,32781,33311 

34CFR 

301 29928 

Propoaad  RuIm: 

379 34218 

662 33766 

663 33766 

664 33766 

35CFR 

115 33853 

133 „29613 

36CFR 

Proposwt  RuMs: 

Ch.  XI 29679 

13 _ 30162 

1 191 _ _...29924 

37  CFR 

1 .29614,  29620 

201 30634 

251 30634 

252 30634 

253 _ 30634 

256 30634 

257 30634 

258 30634 

259 30634 

260 30634 

38  CFR 

0 33579 

21 _ 34127.34131 

20 33579 

36 30162 

40  CFR 

9 33250 

52 29955,  29957,  31116, 

31120.31121,32126,  32621, 
32980,  33854 

60 32743 

62 29644,  33250 

63 31358,33782 

80 31627 

81 31014.  32128 

141 31732 

159 33680 

180 30636,  31631,  31633, 

31640,  31642,  32131.  32134, 
32136.  32138.  32753.  33583 

185 32753 

186 32753 


261 33782 

270 33782 

268 31269 

300 32760.  33855.  34132 

721 29646 

745 : 29908 

Proposed  RuIm: 

52 31196,31197,32172, 

32173.33312.33314 

60 32783 

62 ,29687 

63 29963.  31398 

69 „ 30438 

72 31197 

75 31197 

80 30438.31682 

81 33597.  33605 

82 32044 

141 34142 

142 J4142 

159 30166 

355 ^1267 

370 .31267 

745 .30302 

41  CFR 

Propo— d  Rui«s: 

105 „...33023 


42  CFR 

420 .31 123 

441 29648 

482 33856 

489 29648 

493 32699 

PropoMdRulM: 

Ch.  IV 30166 

405 30818 

410 30818.  33882 

413 30818 

414 30818.  33882 

415 30818 

416 32290 

424 30818 

485 _ 30818 

488 .32290 

44  CFR 

62 32761 

64 30642 

45  CFR 

672 32761 

PropowdRulM: 

142 32784 

670 „ 29963 

672 .30438 

673 30438 

1 606 ™ .30440 

1623 .30440 

1625 30440 

1644 „ .33251 


46  CFR 

ProposAd  Rul«s: 

27 31958 

47  CFR 

0 29656 

1 29656.  29957 

2 31645 

11 29660 

21 29667 

54 33585 

73 29668.  30144,  30145. 

32981,33875 

74 33875 

76 29660,31934 

80 29656 

90 32580 

Proposed  RuIm: 

I....... 29687 

2 31684.31685 

15 „ 31684 

22 33890 

25 - 31685 

64 32798.  33890 

68 31685 

73 30173.  33892 

74 „ 33892 

48  CFR 

Ch.  1 34058,  34080 

4 34059 

5 34079 

8 34079 

9 34062 

11 34062.  34064 

16 34073 

19 _ - 34064 

22 34059.34073 

25 34075.34076 

27 34077 

31 34078,  34079 

35 ™ 34069 

36 34059 

44 _ 34059 

45 34079 

48 34078 

52 34059.  34062.  34064. 

34073,  34076 

53 34064.34079 

204 31934 

213 33586 

219 33586 

222 _ 31935 

225 „ 31936 

245 31937 

252 31935.  31936,  33586 

253 33586 

1804 32763 

1806. 32763 

1807 „ 32763 

1809 ~ 32763 

1 822 32763 

1833 „ 32763 

1842 32763 


1852 32763 

1871 32763 

1872 32763 

Proposed  RuIm: 

216 31959 

245 31959 

252 31959 

49  CFR 

1 33589 

107 29668,  30411 

171 3041 1 

172 30411 

173 30411 

174 30411 

175 30411 

176 30411 

177 30411 

213 „ 33992 

387 33254 

390 33254 

391 33254 

392 „ 33254 

395 33254 

396 33254 

397 33254 

571 32140.33194 

Proposed  Ri^M: 

37 29924 

24 32175 

171 _ 30572 

177. 30572 

178 30572 

180 „ 30572 

350 30678 

375 _ 31266 

377 31266 

385 32801 

390 32801 

393 33611 

571 30449,  321 79 

575 30695 

594 30700 

50  CFR 

17 31400.  31647,  32981. 

32996 

300 30145,  31938 

648 32143.  32998 

660 30147,  31406,  32764 

679 29670,  30148,  30412, 

30644,  31939,  32144,  32765 
Proposed  Rules: 

17 30453,  31691,  31693, 

32635,  33033,  33034,  33901, 

34142 

222 „ 30455 

226..._ 30455 

227 30455,  33034 

600 30455 

622 29688.  30174.  30465 

630 „ 31710 

648 31713 

660 29689,  30180 
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REMINDERS 

The  items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  23,  1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  ol 
pertormance  (or  new 
stationary  sources: 
Dupont  test  program  for 
hydrogen-fueled  flares; 
published  5-4-98 
Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  taolitiesand 
pollutants: 

Missouri;  published  4-24-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Connecticut;  put)lished  4-24- 
98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

hJational  priorities  list 
update;  published  6-23- 
98 
PERSONNEL  MANAGEMENT 
OFRCE 
Employment: 
Retention  allowances; 
agency  payment  criteria; 
published  6-23-98 
TRANSPORTATION 
DEPARTMENT 
Fed«ra^  Aviation 
Administration 
Airworthiness  directives: 
Boeing,  DuWished  5-19-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Flight  courses  for 
educational  assistance 
programs;  cnteria 
approval;  published  6- 
23-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 


programs;  reengineering 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengmeenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengmeenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

ARCHITECTURAL  AND 

TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
DetectatJie  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pods; 
comments  due  by  7-1- 
98;  published  6-1-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtmospMenc  Administration 
Endangered  and  threatened 
species: 

Cntical  habitat  designation- 
West  Coast  steelhead, 
chinool<,  chum,  and 
sockeye  salmon; 
heanngs;  comments 
due  by  6-30-98; 
published  6-4-98 
Fishery  conservation  and 
management: 
Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 

Pacific  halibut  and  red 
king  crab;  comments 
due  by  6-30-98; 
published  6-4-98 
Canbbean.  Gulf  and  South 
Atlantic  fisheries — 


Caribbean  Fishery 
Management  Counol; 
hearings;  comments 
due  by  6-30-98; 
published  6-1-98 
Gull  of  Mexico  stone 
aab;  comments  due  by 
6-29-98;  published  5-14- 
98 
Cambbean.  Gulf,  and  South 
Atlantic  fishenes — 
South  Atlantic  shnmp; 
comments  due  by  6-29- 
98;  published  4-30-98 
Manne  mammals: 
Endangered  fish  or  wikJIife — 
"Harm"  definition; 
comments  due  by  6-30- 
98;  published  5-1-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Practice  and  procedure: 
Miscellaneous  amerxtments; 
comments  due  by  7-2-98; 
published  6-5-98 

DEFENSE  DEPARTMENT 
Vocatior^l  rehabilitatkxi  arxj 
education: 

Veterans  education — 
Educational  assistance 
and  benefits;  claims 
and  effective  dates; 
comments  due  by  6-29- 
98;  published  4-29-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Comfnissior 
Practice  and  procedure: 
Publk:  access  to  information 
and  electronic  filing; 
comment  request  and 
technical  conference; 
comments  due  by  6-30- 
98:  published  5-19-96 

ENVIRONMENTAL 
PWOTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Partrculate  matter  criteria 
review;  caK  tor 
information;  comments 
due  by  6-30-98; 
put)lished  4-16-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  faalities  and 
pollutants: 

Wyoming;  comments  due  by 
7-1-98;  published  6-1-98 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 

Telecommunications  Act  of 
1996;  implementation — 

Telecommunications 
services,  equipment, 
and  customer  premises 
equipment;  access  by 


persons  with  disabilities; 
comments  due  by  6-30- 
98;  published  5-22-98 
Radk}  stations;  table  of 
assignments: 

Texas  at  ^  comments  due 
by  6-29-98;  published  5- 
19-98 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Hazardous  mitigation  grant 
program;  comments  due 
by  6-30-98;  published  5-1- 
98 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Bank  directors  election 
process;  comments  due 
by  6-29-98;  putHished  5- 
13-98 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  7-1-98;  published  6- 
1-98 
Thrift  savings  p>lan: 
Loan  program;  submission 
of  false  information; 
written  allegation 
investigation  process; 
comments  due  by  7-1-98; 
published  6-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Sulfosucanic  aad  4-ester 
with  polyethylene  glycol 
rKXiylphenyl  ether, 
disodium  salt; 
comments  due  by  7-1- 
98;  putMished  6-1-98 
Medical  devices: 
Humanitarian  use  devices; 
comments  due  by  7-1-98; 
published  4-17-98 
Natural  rubber-containing 
medical  devices;  user 
lat>eling;  comments  due 
by  7-1-98;  published  6-1- 
98 
User  medical  devk^es  and 
persons  who  refurtiish, 
recondition,  rebuild, 
service  or  remarket  such 
devices;  compliance  polk:y 
guides  review  and 
revision;  comments  due 
by  6-29-98;  published  3- 
25-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
HUD-owned  properties: 
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HUD-acquired  single  lamily 
property  disposition; 
comments  due  by  6-29- 
98;  published  5-29-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclan^tion 
and  Entorcernent  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

Indiana;  comments  due  by 
6-29-98;  published  5-29- 
98 
North  Dakota;  comments 
due  by  7-2-98;  published 
6-17-98 
JUSTICE  DEPARTMENT 
Americans  with  Disabilities 
Act;  implementation; 
Accessibility  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
comments  due  by  7-1- 
98;  published  6-1-98 
Communications  Assistance 
for  Law  Enlorcement  Act; 
implementation 
Significant  upgrade  or  major 
modification;  definition; 
comments  due  by  6-29- 
98;  published  4-28-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Construction  contract 
partnering;  comments  due 
by  6-29-98;  published  4- 
29-98 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Secunties: 
Registration  form  for 
insurance  company 
separate  accounts 
registered  as  unit 
investment  trusts  that 
offer  variable  life 
insurance  policies; 
comments  due  by  7-1-98; 
published  3-23-98 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 


Application  fees  and 

nonimmigrant  visas 
issuance;  visa  fee  waivers 
for  aliens  who  will  be 
engaged  in  charitable 
activities;  comments  due 
by  6-30-98;  published  5-1- 
98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehabilitation  and 
education 

Veterans  education — 
Educational  assistance 
and  benefits;  claims 
and  effective  dates; 
comments  due  by  6-29- 
98;  published  4-29-98 

TRANSPORTATION 
DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation: 
Accessioility  guidelines — 
Detectable  warnings  at 
curt)  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
comments  due  by  7-1- 
98.  published  6-1-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  earner  certification  and 
operations: 

Pressurized  fuselages; 
repair  assessment; 
comments  due  by  7-2-98; 
published  4-3-98 
Airworthiness  directives: 
Airbus;  comments  due  by  6- 

29-98;  published  5-28-98 
British  Aerospace; 
comments  due  by  7-3-98; 
published  5-29-98 
Domier;  comments  due  by 
6-29-98;  published  5-28- 
98 
Fokker;  comments  due  by 
6-29-98;  published  5-28- 
98 
New  Piper  Aircraft,  Inc.; 
comments  due  by  7-1-98; 
published  4-23-98 


Pilatus  Aircraft  Ltd.; 

comments  due  by  7-3-98; 

published  5-29-98 
Pilatus  Britter)-Norman  Ltd.; 

comments  due  by  7-3-98; 

published  5-28-98 
Pratt  &  Whitney;  comments 

due  by  6-30-98;  published 

5-1-98 
Class  D  and  E  airspace; 
comments  due  by  7-1-98; 
published  5-19-98 
Class  E  airspace;  comments 
due  by  6-29-98;  published 
5-15-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Hazardous  matenais 
transportation — 
Uniform  forms  and 
procedures  for 
registration; 
recommendations; 
report  availability; 
comments  due  by  6-29- 
98;  published  3-31-98 

VETERANS  AFFAIRS 
DEPARTMENT 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
and  benefits;  claims 
and  effective  dates; 
comments  due  by  6-29- 
98;  published  4-29-98 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  824/P.L.  105-179 

To  redesignate  the  Federal 
txjilding  located  at  717 
Madison  Place,  NW.,  in  the 
Distnct  of  Columbia,  as  the 
"Howard  T.  Markey  National 
Courts  Building".  (June  16, 
1998;  112  Stat.  510) 

H.R.  3565/P.L  105-180 

Care  lor  Police  Survivors  Act 
of  1998  (June  16,  1998;  112 
Stat.  511) 

S.  1605/P.L.  105-181 

Bulletproof  Vest  Partnership 
Grant  Act  of  1998  (June  16, 
1998;  112  Stat.  512) 

Last  List  June  11,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  pubic  laws.  To 
subSCTibe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 

Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
piblic  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


The  United  States  Government  Manual 
1997/1998 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  fibns,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


*40  per  copy 
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Oniar  Prrxassing  Code: 
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□  YES,  please  send  me copies  of  The  United  States  Government  Manual  1997/98, 

S/N  069-000-00072-0  at  *40  (»50  foreign)  each. 
Total  cost  of  my  order  is  * Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

A  Check  nnethod  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 
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□  VISA      □  MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


(expiration  date)     Thank  you  for  your  order! 


City.  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  p>ayment. 


Authorizing  signature  ••^ 

Mail  orders  to:       Superintendent  of  Documents 
P.O.  80x371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 

Phone  orders  to:  (202)  512-1800 
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Public  Papers 
of  the 

Presidents 
oftlie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)    151.00 

1994 

(Book  1) J56.00 

1994 

(Book  II)   $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)    $65.00 

1996 

(Book  I) $66.00 
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The  authentic  text  behind  the  news  .  . 

The  Weekly 
Cdmpilation  of 

Presidential 
Documents 


WmU;( 

Presidential 

Documents 


This  L)n«ooe  ser/xre  cxovides  jp-tcwJate 
informatKX^  oo  p^asKJeonai  poi«c»es 
and  annooncerierits   t  corxains  trve 
fuli  text  D<  T>e  f^esidert's  pcitxic 
speecrves  statements,  T^essages  to 
Congress   "vews  conferences   anO  Dtrver 
PresKJermai  -natenais  'e^eased  Dy  tT>e 
White  H0US6 


The  Weekly  Comfwiation  carnes  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  «veeK 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  sut>fnitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases   and  a  digest 
of  othef  Presidential  activities  and 
White  House  announcements 
IrHJexes  are  published  quarterly. 

PutMished  by  the  Office  o<  the  Federal 
Register   National  Archives  and 
Records  Administration 
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Superintendent  of  Documents  Subscription  Order  Fonn 
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Charge  your  order. 

H'»  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
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Q  $80.00  Regular  Mail 


can  keep  up  to  date  on  Presidential  activities 

□  $137.00  First  Class  Mail 
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, .  Price  includes 
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Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefing  in  Chicago,  IL,  see 
announcement  on  the  inside  cover  of 
this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  EXZ 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administrahon 
authenticates  the  Federal  Register  as  the  official  senal  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Reuster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
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On  the  World  Wide  Web.  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.apo.gov.  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais.  then  log 
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For  more  information  about  GPO  Access,  contact  the  GPO  Access 
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Presidential  Documents 


Presidential  Determination  No.  98-30  of  June  15,  1998 

Report  to  Congress  Regarding  Conditions  in  Burma  and  U.S. 
Policy  Toward  Burma 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  requirements  set  forth  under  the  heading  "Policy  Toward 
Burma"  in  section  570(d)  of  the  FY  1997  Foreign  Operations  Appropriations 
Act,  as  contained  in  the  Omnibus  Consolidated  Appropriations  Act  (Public 
Law  104-208),  a  report  is  required  every  6  months  following  enactment 
concerning: 

1)  progress  towards  democratization  in  Burma; 

2)  progress  on  improving  the  quality  of  life  of  the  Burmese  people,  includ- 
ing progress  on  market  reforms,  living  standards,  labor  standards,  use 
of  forced  labor  in  the  tourism  industry,  and  environmental  quality:  and 

3)  progress  made  in  developing  a  comprehensive  multilateral  strategy  to 
bring  democracy  to  and  improve  human  rights  practices  and  the  quality 
of  life  in  Burma,  including  the  development  of  a  dialogue  between  the 
State  Peace  and  Development  Council  (SPDC)  and  democratic  opposition 
groups  in  Burma. 

You  are  hereby  authorized  and  directed  to  transmit  the  attached  report 
fulfilling  this  requirement  to  the  appropriate  committees  of  the  Congress 
and  to  airange  for  publication  of  this  memorandum  in  the  Federal  Register. 


(XTtO^A^flAAA  "IWiudb^^ 
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THE  WHITE  HOUSE, 
Washington,  June  15,  1998. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  317  and  335 
RIN  320&-AH92 

Employment  in  the  Senior  Executive 
Service;  Promotion  and  Internal 
Placement 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulations  with  request 

for  comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  correct  existing 
regulations  which  are  inconsistent  with 
statutory  provisions  governing  the  120- 
day  moratorium  on  involuntary 
reassignments  of  career  Senior 
Executive  Service  (SES)  appointees 
following  the  appointment  of  a  new 
agency  head  or  a  new  noncareer 
immediate  supervisor;  and  to  authorize 
agencies  to  reinstate  SES  career 
appointees  who  have  competitive 
service  reinstatement  eligibiUty  to 
career  appointments  in  any  competitive 
service  position  for  which  qualified, 
including  Senior  Level  (SL)  positions. 
EFFECTIVE  DATE:  July  24,  1998. 
COMMENTS  DUE:  August  24.  1998. 
ADDRESSES:  Send  or  deliver  comments 
to  Ms.  K.  Joyce  Edwards,  Assistant 
Director  for  Executive  Policy  and 
Services,  Office  of  Executive  Resources, 
Room  6484,  U.S.  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bede  Bender  (202)  606-1784. 
SUPPLEMENTARY  INFORMATION: 

120-Day  Moratorium  on  Involuntary 
Reassignments 

The  law  in  5  U.S.C.  3395(e)(1) 
provides  for  a  120-day  moratorium  on 
involuntary  reassignments  of  SES  career 


appointees  following  the  appointment 
of  a  new  agency  head  or  the  career 
appointee's  most  immediate  supervisor 
who  is  a  noncareer  appointee  and  who 
has  the  authority  to  make  an  initial 
appraisal  of  the  career  appointee's 
performance.  The  law  also  provides  in 
§  3395(e)(2)  for  an  exception  to  the 
moratorium  by  permitting  involuntary 
reassignments  during  the  120-day 
period  when  the  reassignment  results 
from  a  final  unsatisfactory  performance 
rating  issued  prior  to  the  appointment 
that  triggered  the  moratorium.  In 
situations  which  meet  this  criterion  for 
exception,  it  does  not  matter  if  a  new 
agency  head  or  noncareer  supervisor 
(with  authority  to  make  an  initial 
performance  appraisal)  is  appointed 
subsequently,  i.e.,  after  issuance  of  a 
final  unsatisfactory  performance  rating, 
nor  does  it  matter  if  there  has  been  a 
change  in  the  agency  official  responsible 
for  taking  the  reassignment  action  (the 
language  of  the  current  regulation)  The 
reassignment  action  may  proceed  if  the 
conditions  for  the  exception  are  met. 

In  instances  where  there  is  a  change 
in  agency  head,  it  is  possible  that  career 
appointees  will  be  subject  to  more  than 
one  moratorium — which  almost 
certainly  will  not  run  concurrently  but 
may  overlap  to  some  degree,  i.e., 
appointment  of  a  new  agency  head  often 
results  in  some  turnover  among 
noncareer  appointees.  When  applying 
the  regulation  in  these  instances,  it  is 
important  to  look  at  the  starting  date  of 
each  moratorium  independently,  in 
relation  to  the  date  on  which  the 
unsatisfactory  rating  was  issued.  For 
example,  if  a  final  rating  of 
unsatisfactory  is  issued  after  the 
appointment  of  a  new  agency  head,  the 
moratorium  initiated  by  that 
appointment  must  be  allowed  to  run  its 
course  before  any  involuntary 
reassignment  action  can  be  effected.  If  a 
new  noncareer  supervisor  is  appointed 
after  the  new  agency  head,  and  also  after 
the  issuance  of  the  unsatisfactory  rating 
(i.e..  when  the  rating  Is  issued  between 
the  appointment  of  the  new  agency  head 
and  the  new  noncareer  supervisor),  then 
the  second  moratorium  (i.e.,  the 
moratorium  triggered  by  the 
appointment  of  the  new  noncareer 
supervisor)  does  not  apply  to  an 
involuntary  reassignment  resulting  from 
the  unsatisfactory  rating. 


Conversion  From  Career  SES  to  Career 
SL  Appointment 

Senior  Level  (SL)  positions 
established  under  5  CFR  Part  319  are  in 
the  competitive  service  and  are  covered 
by  OPM  regulations  governing  the 
competitive  service  generally.  Currently, 
under  5  CFR  335.103(c)(l)(vi).  agencies 
must  follow  competitive  procedures  in 
agency  merit  promotion  plans  in  order 
to  reinstate  a  person  to  a  permanent  or 
temporary  position  at  a  higher  grade  or 
with  more  promotion  potential  than  a 
position  previously  held  on  a 
permanent  basis  in  the  competitive 
service.  This  means  that  career  SES 
members  may  be  reinstated  to 
competitive  service  positions  only  at  the 
same  grade  or  pay  level  as  the  highest 
position  they  held  previously  in  the 
competitive  service. 

By  law,  SES  and  SL  positions  are 
above  the  GS-15  level.  In  nearly  all 
cases,  career  SES  appointees  have 
already  competed  at  least 
Govemmentwide.  This  regulatory 
change  will  recognize  that  fact  by 
permitting  reinstatement  of  career  SES 
appointees  to  competitive  service 
positions  above  the  GS-15  level. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  for  the  following  reasons:  (1) 
The  purpose  of  the  interim  regulations 
pertaining  to  the  120-day  moratorium 
on  involuntary  reassignments  is  to 
correct  existing  regulations  which  are 
inconsistent  with  statutory  provisions 
governing  the  involuntary  reassignment 
of  career  Senior  Executive  Service 
appointees.  Because  this  change  is  taken 
directly  from  statute,  public  comment  is 
unnecessary.  (2)  The  provision 
pertaining  to  conversion  of  SES  career 
to  Senior  Level  career  appointments  was 
originally  incorporated  in  proposed 
Promotion  and  Internal  Placement 
regulations  published  in  the  Federal 
Register  on  February  20,  1996,  in 
Volume  61,  Number  34,  page  6327.  No 
comments  were  received  pertaining  to 
the  proposed  regulatory  change. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
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because  it  pertains  only  to  Federal 
agencies  and  employees. 

Executive  Order  12866.  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Farts  317  and 
335 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance. 
Director. 

Accordingly,  0PM  is  amending  5  CFR 
part  317  as  follows: 

PART  317— EMPLOYMENT  IN  THE 
SENIOR  EXECUTIVE  SERVICE 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3392,  3393,  3393a. 
3395.  3397,  3593.  and  3595. 

2.  In  §  317.901.  the  text  in  paragraph 
(c)  and  (c)(1)  is  republished  for  the 
convenience  of  the  reader,  paragraph 
(c)(2)  is  revised  to  read  as  follows: 

§317.901     Reassignm«nts. 

(c)  A  career  appointee  may  not  be 
involuntarily  reassigned  within  120 
days  after  the  appointment  of  the  head 
of  an  agency,  or  within  120  days  after 
the  appointment  of  the  career 
appointee's  most  immediate  supervisor 
who  is  a  noncareer  appointee  and  who 
has  the  authority  to  make  an  initial 
appraisal  of  the  career  appointee's 
performance  under  subpart  C  of  part  430 
of  this  chapter. 

(1)  7n  this  paragraph — 

(i)  Head  of  an  agency  means  the  head 
of  an  executive  or  military  department 
or  the  head  of  an  independent 
establishment. 

(ii)  Noncareer  appointee  includes  an 
SES  noncareer  or  limited  appointee,  an 
appointee  in  a  position  filled  by 
Schedule  C,  or  an  appointee  in  an 
Executive  Schedule  or  equivalent 
position  that  is  not  required  to  be  filled 
competitively. 

(2)  These  restrictions  do  not  apply  to 
the  involuntary  reassignment  of  a  career 
appointee  under  5  U.S.C.  4314(b)(3) 
based  on  a  final  performance  rating  of 
"Unsatisfactory"  that  was  issued  before 
the  appointment  of  a  new  agency  head 
or  a  new  noncareer  supervisor  as 
defined  in  paragraph  (c)(1)  of  this 
section.  If  a  moratorium  is  already 
underway  at  the  time  the  final  rating  is 
issued,  then  that  moratorium  must  be 
completed  before  the  reassignment 
action  can  be  effected. 


PART  335— PROMOTION  AND 
INTERNAL  PLACEMENT 

2.  The  authority  citation  for  part  335 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302.  3330.  and 
E.G.  10577  (3  CFR  1957-58  Comp..  p.  218). 

3.  In  §335. 103(c)(3)  the  text  is 
republished  for  the  convenience  of  the 
reader,  a  new  paragraph  (c)(3)(vii)  is 
added  to  read  as  follows. 


Department's  separate  employee 
responsibilities  and  conduct  regulation 
is  being  amended  by  this  final  rule  by 
changing  the  reference  to  the  Designated 
Agency  Ethics  Official  as  well  and  by 
making  technical  revisions  to  the 
authority  citation. 
EFFECTIVE  DATE:  June  24.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mason  Tsai  or  Linda  T.  Sullivan. 
Department  Ethics  Office,  (202)  208- 
5916. 


§  335.103    Agency  Promotion  Programs.  SUPPLEMENTARY  INFORMATION: 


(c)*   *   * 

(3)  Discretionary  actions.  Agencies 
may  at  their  discretion  except  the 
following  actions  from  competitive 
procedures  of  this  section: 
»        «        •        *        • 

(vii)  Appointments  of  career  SES 
appointees  with  competitive  service 
reinstatement  eligibility  to  any  position 
for  which  they  qualify  in  the 
competitive  service  at  any  grade  or 
salary  level,  including  Senior-Level 
positions  established  under  5  CFR  Part 
319 — Employment  in  Senior-Level  and 
Scientific  and  Professional  positions. 

[PR  Doc.  98-16825  Filed  6-23-98;  8:45  am) 
BILUNO  CODE  OZS-OI-P 


DEPARTMENT  OF  THE  INTERIOR 
5  CFR  Part  3501 

43  CFR  Part  20 

BINS  1090-AA38,  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  the  Interior  and 
Residual  Employee  Responsibilities 
and  Conduct  Regulations 

AGENCY:  Department  of  the  Interior 

(Department). 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the 
Interior,  with  the  concurrence  of  the 
Office  of  Government  Ethics  (OGE),  is 
issuing  a  final  rule  for  employees  of  the 
Department  that  supplements  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards)  issued  by  OGE.  This  final 
rule  is  a  necessary  supplement  to  the 
Standards  because  it  addresses  ethical 
issues  unique  to  the  Department.  The 
final  rule  adopts  prior  interim 
regulations  as  final,  with  amendments 
deleting  the  provision  specifying  the 
title  of  an  employee  to  serve  as  the 
Designated  Agency  Ethics  Official  and  a 
typographical  correction.  The  portion  of 
the  interim  rule  concerning  the 


L  Background 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards).  See  57  FR  35006-35067,  as 
corrected  at  57  FR  48557,  57  FR  52583, 
and  60  FR  51667,  and  amended  at  61  FR 
42965-42970  (as  corrected  at  61  FR 
48733),  61  FR  50689-50691  (interim 
rule  revisions  adopted  as  final  at  62  FR 
12531),  and  62  FR  48746-48748,  with 
additional  grace  period  extensions  at  59 
FR  4779-4780,  60  FR  6390-6391,  60  FR 
66857-66858,  and  61  FR  40950-40952. 
The  Standards,  codified  at  5  CFR  part 
2635  and  effective  February  3,  1993, 
establish  uniform  standards  of  ethical 
conduct  for  executive  branch  personnel. 
On  October  16, 1997,  the  Department, 
with  OGE's  concurrence,  issued  an 
interim  rule  with  a  request  for 
comments,  setting  forth  the 
Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  the  Interior  and  revising 
the  Department's  employee 
responsibilities  and  conduct  regulations 
at  43  CFR  part  20.  See  62  FR  53713- 
53726.  The  Department's  separate 
employee  responsibilities  and  conduct 
regulations  at  43  CFR  part  20  had 
previously  been  revised  in  a  final  rule 
published  on  June  10, 1993  at  58  FR 
32446-32449.  The  interim  rule 
prescribed  a  60-day  comment  period 
and  invited  comments  from  all 
interested  parties.  The  Department 
received  no  comments  in  response  to  its 
requests  for  comments  on  the  interim 
rule.  The  comment  period  closed  on 
December  15,  1997. 

The  Department,  with  OGE's 
concurrence,  is  now  publishing  as  final, 
with  a  few  minor  technical 
amendments,  the  interim  Supplemental 
Standards  of  Conduct  for  Employees  of 
the  Department  of  the  Interior  and  the 
Department's  separate  employee 
responsibilities  and  conduct  interim 
regulations.  The  Department  has 
determined  that  these  supplemental 
regulations  are  necessary  to  the  success 
of  its  ethics  program. 
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II.  Analysis  of  Amendments 

This  final  rule  amends  two  provisions 
in  the  interim  rule  which  are  located  at 
5  CFR  3501.101(b)(3)  and  43  CFR 
20.201(a),  respectively,  dealing  with  the 
designation  of  the  Department's 
Designated  Agency  Ethics  Official. 
These  two  provisions  in  the  interim  rule 
state  that  "Designated  Agency  Ethics 
Official"  (DAEO)  means  the  Assistant 
Secretary — Policy,  Management  and 
Budget. 

Because  future  administrations  and 
reorganizations  may  change  the  position 
title  of  the  Assistant  Secretary — Policy, 
Management  and  Budget,  or  result  in 
the  DAEO  responsibilities  being 
assigned  to  an  employee  in  a  different 
position,  the  Department  has 
determined  that  it  is  not  practical  or 
cost  efficient  to  publish  in  this  rule  the 
title  of  the  officer  who  has  been 
assigned  the  responsibilities  of  the 
DAEO.  As  a  result,  the  final  rule  in  5 
CFR  3501.101(b)(3)  has  been  amended 
to  delete  the  provision  specifying  the 
title  of  the  employee  who  serves  as  the 
DAEO.  As  the  procedure  for  designation 
of  the  DAEO  is  already  referenced  in  the 
definition  section  of  the  Standards  at  5 
CFR  2635.102(f),  nc  substitute  for  the 
deleted  supplemental  provision  is 
necessary.  In  the  Department's  separate 
residual  regulation  at  43  CFR  20.201(a), 
the  final  rule  has  been  amended  to  read 
that  the  DAEO  means  the  official 
designated  under  5  CFR  2638.201  to 
coordinate  and  manage  the 
Department's  ethics  program.  The 
authority  citation  to  the  Department's 
residual  regulation  is  also  being  revised 
by  adding  a  reference  to  5  U.S.C.  7301 
and  by  revising  the  citation  to  43  U.S.C. 
31  to  43  U.S.C.  31(a).  Other  than  these 
amendments  to  the  Department's 
residual  regulation,  the  final  rule  adopts 
the  revisions  to  the  Department's 
residual  regulation  made  in  the  interim 
rule  without  change. 

III.  Correction  of  Typographical  Error 

The  Department  is  also  correcting  in 
this  final  rule  a  typographical  error  that 
appeared  in  the  interim  rule  which  was 
published  in  the  Federal  Register  on 
October  16,  1997  (62  FR  53720).  The 
citation  mentioned  in  5  CFR 
3501.105(b)(4)(ii)(E)  is  incorrect  and  is 
being  amended  to  read  '(b)(4)(ii)  (A) 
through  (D)  of  this  section." 

rV.  Matters  of  Regulatory  Procedure 

Executive  Order  12886 

In  promulgating  this  final  rule,  the 
Department  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 


12866,  Regulatory  Planning  and  Review. 
This  regulation  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  Order  since 
it  deals  with  agency  organization, 
management,  and  personnel  matters  and 
is  not,  in  any  event,  deemed 
"significant"  thereunder. 

Administrative  Procedure  Act 

The  Department  has  found  good 
cause,  pursuant  to  5  U.S.C.  553(d)(3).  for 
waiving  the  30-day  delay  in 
effectiveness  as  to  this  final  rule.  The 
reason  for  this  determination  is  that  it 
is  important  that  these  minor  technical 
amendments  effective  as  soon  as 
possible. 

Regulatory  Flexibility  Act 

The  Department  has  determined  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605). 

Paperwork  Reduction  Act 

The  Department  has  determined  that 
these  regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

List  of  Subjects  in  5  CFR  Fart  3501  and 
43  CFR  Part  20 

Conflict  of  interests,  Government 
employees. 

Dated:  June  11, 1998. 
John  D.  Leshy, 
Solicitor,  Department  of  the  Interior. 

Approved:  June  17, 1998.. 
Stephen  D.  Potts. 
Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Department  of  the 
Interior,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is  adopting 
the  interim  rule  adding  5  CFR  chapter 
XXV,  consisting  of  part  3501,  and 
amending  43  CFR  part  20  which  was 
published  at  62  FR  53713-53726  on 
October  16, 1997,  as  a  final  rule  with  the 
following  changes: 

CHAPTER  XXV— DEPARTMENT  OF 
THE  INTERIOR 

PART  3501— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  THE  INTERIOR 

1.  The  authority  citation  for  part  3501 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7301;  5  U.S.C. 
App.  (Ethics  in  Govenunent  Act  of  1978):  30 


U.S.C.  1211;  43  U.S.C.  11.  31(a);  E.G.  12674, 
3  CFR,  1989  Comp..  p.  215.  as  modified  by 
E.G.  12731.  3  CFR.  1990  Comp..  p.  306:  5 
CFR  2635.105.  2635.203(a).  2635.403(a), 
2635.803. 

§3501.101    [Amended] 

2.  Section  3501.101  is  amended  by 
removing  paragraph  (b)(3)  and 
redesignating  paragraphs  {b)(4)  and 
(b)(5)  as  paragraphs  (b)(3)  and  (b)(4), 
respectively. 

§3501.105    [Amended] 

3.  Section  3501.105  is  amended  by 
removing  the  cross-reference  "(c)(4)(ii) 
(A)  through  (D)"  in  paragraph 
(b)(4)(ii)(E)  and  adding  in  its  place  the 
cross-reference  "(b)(4)(ii)(A)  through 
(D)". 

TITLE  43— [AMENDED] 

SUBTITLE  A— [AMENDED] 

PART  20— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

4.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  7301;  5  U.S.C. 
App.  (Reorganization  Plan  No.  3  of  1950);  30 
U.S.C.  1211:  43  U.S.C.  11.  31(a);  5  CFR 
2634.903.  2634.905. 

5.  Section  20.201  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§20.201     Ethics  officials. 

(a)  Designated  Agency  Ethics  Official 
refers  to  the  official  designated  under  5 
CFR  2638.201  to  coordinate  and  manage 
the  Department's  ethics  program. 
***** 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  50 
[Docket  No.  9a-033-1] 

Tuberculosis  In  Cattle,  Bison,  and 
Captive  Cervids;  Indemnity  for 
Suspects 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the 
regulations  concerning  animals 
destroyed  because  of  tuberculosis  to 
provide  for  the  payment  of  Federal 
indemnity  to  owners  of  cattle,  bison, 
and  captive  cervids  that  have  been 
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classified  as  suspects  for  tuberculosis 
and  have  been  destroyed,  when  it  has 
been  determined  by  the  Animal  and 
Plant  Health  Inspection  Service  that  the 
destruction  of  the  suspect  animals  will 
contribute  to  the  tuberculosis 
eradication  program  in  U.S.  livestock. 
We  are  also  amending  the  regulations  to 
allow  the  U.S.  Department  of 
Agriculture  to  pay  herd  owners  some  of 
their  expenses  for  transporting  the 
suspect  cattle,  bison,  and  captive 
cervids  to  slaughter  or  to  the  point  of 
disposal,  and  for  disposing  of  the 
animals.  Prior  to  this  interim  rule, 
owners  of  cattle,  bison,  and  captive 
cervids  could  only  receive  Federal 
indemnity  for  affected  and  exposed 
animals  destroyed  because  of 
tuberculosis,  and  animals  in  an  affected 
herd  destroyed  as  part  of  a  herd 
depopulation.  Indemnity  for  suspects 
will  provide  incentive  for  owners  to 
promptly  destroy  suspect  animals, 
thereby  hastening  the  diagnosis  of 
tuberculosis  in  a  herd.  This  interhn  rule 
is  necessary  to  ensure  continued 
progress  toward  eradicating  tuberculosis 
in  U.S.  livestock. 

DATES:  Interim  rule  effective  June  17. 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  24,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-033-1,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-033-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORIIATION  CONTACT:  Dr. 
James  P.  Davis,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS.  APHIS.  4700  River  Road 
Unit  36.  Riverdale.  MD  20737-1231. 
(301)  734-5970;  or  e-mail: 
jdavis@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  (referred  to  below 
as  tuberculosis)  is  a  serious 
communicable  disease  of  cattle,  bison, 
and  other  species,  including  humans, 
caused  by  Mycobacterium  bovis. 
Tuberculosis  causes  weight  loss,  general 
debilitation,  and  sometimes  death.  The 
regulations  at  9  CFR  part  50,  "Animals 


Destroyed  Because  of  Tuberculosis"  (the 
regulations),  administered  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture  (the  Department),  provide 
for  payment  of  Federal  indemnity  to 
owners  of  certain  cattle,  bison,  captive 
cervids,  and  swine  destroyed  because  of 
tuberculosis. 

As  part  of  the  program  to  control  and 
eradicate  tuberculosis  in  cattle,  bison, 
and  captive  cervids.  the  regulations 
have  provided  for  the  payment  of 
indemnity  for  the  destruction  of  cattle, 
bison,  and  captive  cervids  that  are 
affected  with  or  exposed  to  tuberculosis, 
because  the  continued  presence  of 
tuberculosis  in  a  herd  seriously 
threatens  the  health  of  other  animals  in 
that  herd  and  possibly  other  herds,  the 
prompt  destruction  of  tuberculosis- 
affected  and  -exposed  animals  is  critical 
if  tuberculosis  eradication  efforts  in  the 
United  States  are  to  succeed.  Indemnity 
is  intended  to  provide  owners  with  an 
incentive  for  promptly  destroying  such 
cattle,  bison,  and  captive  cervids. 

As  set  forth  in  §  50.4  of  the 
regulations,  cattle,  bison,  and  captive 
cervids  are  classified  as  affected  with 
tuberculosis  on  the  basis  of  an 
intradermal  tuberculin  test  applied  by  a 
Federal,  State,  or  an  accredited 
veterinarian,  or  by  another  diagnostic 
procedure  approved  in  advance  by  the 
Administrator  of  APHIS.  Cattle,  bison, 
and  captive  cervids  are  classified  as 
exposed  to  tuberculosis  when  such 
cattle,  bison,  and  captive  cervids  (1)  are 
part  of  a  known  affected  herd,  or  (2)  are 
found  to  have  moved  from  an  affected 
herd  before  the  time  infection  was 
disclosed  in  the  herd  and  after  the  time 
the  herd  had  apparently  become 
affected,  or  (3)  are  found  to  have  been 
exposed  by  virtue  of  nursing  from  a 
reactor  dam. 

Cattle,  bison,  and  captive  cervids  that 
respond  to  an  intradermal  tuberculin 
test  are  not  always  classified  as  affected 
with  tuberculosis.  Cattle,  bison,  and 
captive  cervids  are  classified  as  affected 
with  tuberculosis  based  on  an 
intradermal  test  when  they  are  classified 
as  reactors  to  that  test.  The  Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication  (UMR) 
(incorporated  into  the  regulations  by 
reference  in  9  CFR  part  77)  contains  the 
requirements  for  classifying  cattle  and 
bison.  In  accordance  with  the  UMR,  in 
herds  of  unknown  tuberculosis  status, 
an  initial  response  to  an  intradermal 
tuberculin  test  (specifically,  the  caudal 
fold  test)  causes  an  animal  to  be 
classified  as  a  suspect.  When  an  animal 
is  classified  as  a  suspect,  the  herd  is 
quarantined  and  a  second  intradermal 
tuberculin  test  (the  comparative  cervical 


test)  is  scheduled.  The  animal's 
response  to  the  comparative  cervical  test 
is  plotted  on  a  scattergram.  If  the 
animal's  response  indicates  a  suspect 
classification,  another  retest  is 
scheduled.  The  testing  schedule  for 
captive  cervids  is  similar  to  that  for 
cattle  and  bison.  Consequently,  cattle, 
bison,  and  captive  cervids  in  herds  of 
unknown  tuberculosis  status  are 
classified  as  reactors  only  after  at  least 
two,  and  in  many  cases  three,  responses 
to  an  intradermal  tuberculin  test. 
Under  this  testing  schedule,  an 
animal  may  remain  a  suspect  for 
between  12  and  120  days  until  the 
animal  tests  negative  for  tuberculosis  or 
a  reactor  classification  is  achieved.  If  a 
suspect  is  infected  with  tuberculosis, 
this  period  provides  opportimity  for  the 
spread  of  the  disease  to  healthy  animals 
in  the  herd.  If  the  suspect  were 
destroyed  immediately  instead  of  being 
retested.  APHIS  could  perform  a 
necropsy  on  the  suspect  to  determine  if 
the  animal  is  infected.  This  would  allow 
us  to  diagnose  tuberculosis  faster  and  to 
take  other  appropriate  actions  to  ensure 
that  the  disease  is  not  spread. 

Immediate  slaughter  and  necropsy  of 
suspects  would  be  especially  valuable 
in  herds  that  we  believe  are  at  an 
increased  risk  for  tuberculosis  infection, 
such  as  herds  in  an  area  where 
tubercidosis  infection  is  known  to  exist 
in  wild  animal  populations  or  herds 
adjacent  to  an  affected  herd.  The 
program  to  eradicate  tuberculosis  in 
U.S.  cattle,  bison,  and  captive  cervids  is 
in  its  final  stages,  and  we  believe  total 
eradication  is  possible  by  the  year  2002. 
The  most  critical  element  of  the 
program  at  this  point  is  surveillance  of 
herds  that  are  at  an  increased  risk  for 
tuberculosis  infection.  Rapid  diagnosis 
of  tuberculosis  in  such  herds,  made 
possible  by  the  inunediate  slaughter  of 
suspects,  will  be  a  critical  factor  in 
allowing  us  to  achieve  our  target 
eradication  date  of  2002. 

Many  herd  owners  elect  to  keep 
suspect  animals  in  their  herd  until 
testing  reveals  them  to  be  free  of 
tuberculosis  or  they  are  classified  as 
reactors.  This  is  because  the  regulations 
have  not  provided  for  the  payment  of 
indemnity  for.the  destruction  of  suspect 
cattle,  bison,  and  captive  cervids  unless 
they  are  pai\  of  a  known  affected  herd. 
We  believe  that  offering  indemnity  for 
the  destruction  of  suspects  will 
encourage  herd  owners  to  promptly 
destroy  suspect  animals.  For  this  reason, 
we  believe  it  is  appropriate  at  this  time 
to  provide  for  the  payment  of  Federal 
indemnity  to  owners  of  cattle,  bison, 
and  captive  cervids  that  have  been 
classified  as  suspects  for  tuberculosis 
and  have  been  destroyed,  when  it  has 
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been  determined  by  APHIS  that  the 
destruction  of  the  suspect  animals  will 
contribute  to  the  tuberculosis 
eradication  program  in  U.S.  livestock. 
We  believe  that  the  destruction  of 
suspects  would  contribute  to  the 
tuberculosis  eradication  program  if  the 
suspects  are  in  a  herd  that  we  consider 
to  be  at  an  increased  risk  for 
tuberculosis  infection,  such  as  herds  in 
an  area  where  tuberculosis  infection  is 
known  to  exist  in  wild  animal 
populations  or  herds  adjacent  to  an 
affected  herd. 

We  will  not  offer  the  indemnity  for 
the  destruction  of  suspect  cattle,  bison, 
or  captive  cervids  in  all  instances  where 
they  are  found  because  the  majority  of 
suspect  animals  are  not  infected  with 
tuberculosis.  Typically,  in  herds  of 
unknown  tuberculosis  status,  we  expect 
that  between  two  and  three  percent  of 
cattle  and  bison  tested  with  the  caudal 
fold  intradermal  tuberculin  test  will 
respond  to  that  test,  and  subsequently 
will  be  classified  as  suspects.  Greater 
than  95  p)ercent  of  these  responses  are 
false  positives,  and  subsequent  testing 
with  more  specific  tests  shows  these 
suspects  not  to  be  infected  with 
tuberculosis.  The  response  rate  for 
captive  cervids  on  the  single  cervical 
test  (the  primary  intradermal  tuberculin 
test  used  in  captive  cervid  herds)  is 
similar  to  that  of  the  caudal  fold 
intradermal  tuberculin  test  for  cattle  and 
bison. 

In  herds  that  we  do  not  consider  to  be 
at  an  increased  risk  for  tuberculosis,  we 
would  expect  this  response  rate  and 
would  not  usually  deem  it  advantageous 
to  destroy  the  suspect  animals. 
However,  in  herds  that  are  at  an 
increased  risk  of  tuberculosis  infection, 
the  likeUhood  of  a  suspect  animal 
actually  being  infected  with 
tuberculosis  is  higher.  In  such  herds, 
rapid  diagnosis  would  significantly 
improve  our  ability  to  contain  the 
disease.  When  this  is  ^e  case, 
indemnity  for  destruction  of  the  suspect 
animals  may  be  offered. 

Therefore,  we  are  amending  the 
regulations  to  provide  for  the  payment 
of  Federal  indemnity  to  owners  of  cattle, 
bison,  and  captive  cervids  that  have 
been  classified  as  suspects  for 
tuberculosis  and  have  been  destroyed, 
when  it  has  been  determined  by  the 
Administrator  of  APHIS  that  the 
destruction  of  the  suspect  animals  will 
contribute  to  the  tuberculosis 
eradication  program  in  U.S.  livestock. 
Indemnity  vfill  not  exceed  $450  per 
animal.  Further,  the  joint  State-Federal 
indemnity  payments,  plus  salvage,  may 
not  exceed  the  appraised  value  of  each 
animal.  We  are  adding  these  provisions 
in  a  new  paragraph  (d)  to  §  50.3, 


"Payment  to  owners  for  animals 
destroyed."  We  are  also  adding  a 
requirement  in  §  50.3(d)  that  payment  of 
indemnity  for  suspects  will  be  withheld 
until  the  tuberculosis  status  of  the 
suspect  has  been  determined  and,  if  the 
suspect  is  found  to  be  infected  with 
tuberculosis,  all  cattle,  bison,  and 
captive  cervids  2  years  of  age  or  over  in 
the  herd  have  been  tested  for 
tuberculosis  under  APHIS  or  State 
supervision.  This  requirement  will  help 
ensure  that  the  remainder  of  the  herd  is 
tested  for  tuberculosis. 

We  are  also  adding  a  new  paragraph 
(c)  to  §  50.4,  "Determination  of 
existence  of  or  exposure  to 
tuberculosis,"  to  describe  how  cattle, 
bison,  and  captive  cervids  will  be 
classified  as  suspects  for  tuberculosis. 
The  new  paragraph  (c)  will  state  that 
cattle  and  bison  are  classified  as 
suspects  for  tuberculosis  based  on  a 
positive  response  to  an  official 
tuberculin  test,  in  accordance  with  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  (incorporated 
into  the  regulations  by  reference  in  part 
77];  and  that  captive  cervids  are 
classified  as  suspects  for  tuberculosis  in 
the  same  manner  as  cattle  and  bison. 
Because  of  the  addition  of  suspect 
classification,  we  are  revising  the 
heading  for  §  50.4  to  read  "Classification 
of  cattle,  bison,  and  captive  cervids  as 
affected,  exposed,  or  suspect." 

We  are  also  revising  §  50.8, 
concerning  payment  of  expenses  for 
transporting  and  disposing  of  affected 
and  exposed  animals,  to  allow  the  same 
payments  for  suspect  cattle,  bison,  and 
captive  cervids.  Some  slaughtering 
establishments  refuse  to  take  suspect 
animals  because,  if  the  animals  are 
found  to  be  infected  with  tuberculosis, 
restrictions  on  the  use  of  the  meat 
increase  slaughtering  costs  and  reduce 
the  value  of  the  meat.  Consequently, 
some  herd  owners  may  have  to  transport 
suspect  animals  long  distances  in  order 
to  find  a  slaughtering  establishment 
willing  to  take  them.  In  such  cases,  the 
Department  may  pay  scfme  of  the 
expenses  for  transporting  and  disposing 
of  the  suspect  animals,  so  that  owmers 
do  not  opt  to  keep  their  suspect  animals 
in  the  herd  for  further  testing,  rather 
than  pay  for  long-distance  shipping. 

Under  §  50.8,  as  amended,  tne 
Department  may  pay  herd  owners  one- 
half  the  expenses  of  transporting 
suspect  cattle,  bison,  and  captive 
cervids  to  slaughter  or  to  the  point 
where  disposal  will  take  place,  and 
disposing  of  the  animals,  provided  that 
the  Department  may  pay  more  than  one- 
half  of  the  expenses  when  the 
Administrator  of  APHIS  determines  that 
doing  so  will  contribute  to  the 


tuberculosis  eradication  program.  The 
APHIS  Veterinarian  in  Charge  for  the 
State  in  which  the  animals  reside  must 
approve  the  payment  in  advance  in 
writing.  For  reimbursement  to  be  made, 
the  owner  of  the  animals  must  present 
the  APHIS  Veterinarian  in  Charge  with 
a  copy  of  either  a  receipt  for  expenses 
paid  or  a  bill  for  services  rendered.  Any 
bill  for  services  rendered  by  the  owner 
may  not  be  greater  than  the  normal  fee 
charged  by  commercial  haulers  or 
renderers  for  similar  services.  These  are 
the  same  provisions  that  currently  apply 
to  the  transport  and  disposal  of  affected 
and  exposed  cattle,  bison,  and  captive 
cervids.  In  conjunction  with  this 
change,  we  are  revising  the  heading  for 
§  50.8  to  read  "Payment  of  expenses  for 
transpoi^ng  and  disposing  of  affected, 
exposed,  and  suspect  animals." 

We  are  also  revising  §  50.14,  "Claims 
not  allowed."  Paragraph  (b)  of  §  50.14 
has  provided  that  claims  for 
compensation  for  cattle,  bison,  or 
captive  cervids  destroyed  because  of 
tuberculosis  will  not  be  allowed  if  all 
cattle,  bison,  and  captive  cervids  2  years 
of  age  or  over  in  the  claimant's  herd 
have  not  been  tested  for  tuberculosis 
under  APHIS  or  State  supervision. 
Paragraph  (b)  has  further  provided  that 
cattle,  bison,  and  captive  cervids 
destroyed  imder  §§  50.3(b)  and  50.3(c) 
are  exempt  from  this  requirement  if  the 
cattle,  bison,  and  captive  cervids  are 
given  a  post-mortem  examination  for 
tuberculosis  by  a  Federal  or  State 
veterinarian.  Section  50.3(b)  concerns 
cattle,  bison,  and  captive  cervids 
destroyed  as  part  of  a  herd 
depopulation;  50.3(c)  concerns  cattle, 
bison,  and  captive  cervids  destroyed 
because  of  exposure  to  tuberculosis. 

We  are  revising  §  50.14(b)  to  also 
exempt  cattle,  bison,  and  captive 
cervids  destroyed  under  new  §  50.3(d) 
from  the  requirement  that  all  cattle, 
bison,  and  captive  cervids  2  years  of  age 
or  over  in  the  herd  must  be  tested  before 
indenmity  may  be  claimed.  Section 
50.3(d)  is  added  to  the  regulations  by 
this  document  to  provide  indemnity  for 
certain  suspect  cattle,  bison,  and  captive 
cervids.  The  exemption  is  necessary  in 
cases  where  all  cattle,  bison,  and  cervids 
in  the  herd  have  not  been  tested,  but  it 
is  still  advantageous  to  destroy  the 
suspect  animal.  As  in  new  §  50.3(d), 
revised  §  50.14(b)  wrill  require  that  if  the 
suspect  is  found  to  be  infected  with 
tuberculosis,  the  remainder  of  the  herd 
must  be  tested  for  tuberculosis  if 
indemnity  is  to  be  paid. 

Miscellaneous  Change 

The  regulations  at  9  CFR  part  50 
provide  for  the  payment  of  Federal 
indemnity  to  owners  of  certain  cattle. 
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bison,  cervids.  and  swine  destroyed 
because  of  tuberculosis.  On  April  4, 
1996,  we  published  a  proposed  rule  in 
the  Federal  Register  (61  FR  14982- 
14999.  Docket  No.  92-076-1)  to  add 
interstate  movement  and  testing 
requirements  for  cervids  to  9  CFR  part 
77.  Comments  we  received  on  the 
proposal  for  part  77  brought  to  our 
attention  that  the  proposed  regulations 
for  interstate  movement  and  testingX)f 
cervids  could  be  interpreted  to  apply  to 
wild  cervids.  While  we  have  not 
published  a  final  rule  regarding  part  77. 
we  are  adding  the  term  "captive"  before 
"cervid"  each  time  it  appears  in  part  50 
to  clarify  our  intent. 

In  §  50.1.  a  captive  cervid  is  defined 
to  mean  "All  species  of  deer.  elk.  and 
moose  raised  or  maintained  in  captivity 
for  the  production  of  meat  and  other 
products,  for  sport,  or  for  exhibition."  In 
the  final  rule  for  part  77.  based  on 
comments  received,  we  are  considering 
revising  the  definition  for  captive  cervid 
to  read:  "All  species  of  deer,  elk,  moose, 
and  all  other  members  of  the  family 
Cervidae  raised  or  maintained  in 
captivity  for  the  production  of  meat  and 
other  agricultiiral  products,  for  sport,  or 
for  exhibition.  A  captive  cervid  tJaat 
escapes  will  continue  to  be  considered 
a  captive  cervid  as  long  as  it  bears  an 
official  eartag  or  other  identification 
approved  by  APHIS  with  which  to  trace 
the  animal  back  to  its  herd  of  origin." 
If  we  do  add  this  definition  of  captive 
cervid  to  part  71,  we  propose  to  revise 
the  definition  of  captive  cervid  in  part 
50  to  be  consistent  with  part  77. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportimity  for  public  comment. 
Immediate  action  is  necessary  to 
facilitate  the  prompt  removal  and 
destruction  of  certain  susp)ect  cattle, 
bison,  and  captive  cervids  from  U.S. 
livestock  herds.  Further,  immediate 
action  will  give  the  agency  time  to 
utiUze  funds  designated  for  tuberculosis 
indemnity  purposes  in  fiscal  year  1998 
to  pay  indemnity  for  suspects  before  the 
end  of  the  fiscal  year.  Prompt 
destruction  of  suspect  animals  will  help 
ensure  continued  progress  toward 
eradicating  tuberculosis  in  the  U.S. 
livestock  population. 

Because  prior  notice  and  other  public 
procedures  w«th  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 


of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  interim  rule  amends  the 
regulations  concerning  animals 
destroyed  because  of  tuberculosis  to 
provide  for  the  payment  of  Federal 
indemnity  to  owners  of  cattle,  bison, 
and  captive  cervids  that  have  been 
classified  as  suspects  for  tuberculosis 
and  have  been  destroyed,  when  it  has 
been  determined  by  APHIS  that  the 
destruction  of  the  suspect  animals  will 
contribute  to  the  tuberculosis 
eradication  program  in  U.S.  livestock. 
This  rule  also  allows  the  U.S. 
Department  of  Agriculture  to  pay  herd 
owners  some  of  their  expenses  for 
transporting  the  suspect  cattle,  bison, 
and  captive  cervids  to  slaughter  or  to 
the  point  of  disposal,  and  for  disposing 
of  the  animals.  Prior  to  this  interim  rule, 
owners  of  cattle,  bison,  and  captive 
cervids  could  only  receive  Federal 
indemnity  for  affected  and  exposed 
animals  destroyed  because  of 
tuberculosis,  and  for  animals  in  an 
affected  herd  destroyed  as  part  of  a  herd 
depopulation.  Indemnity  for  suspects 
will  provide  incentive  for  owners  to 
promptly  destroy  suspect  animals, 
thereby  hastening  the  diagnosis  of 
tuberculosis  in  a  herd.  This  interim  rule 
is  necessary  to  ensure  continued 
progress  toward  eradicating  tuberculosis 
in  U.S.  livestock. 

The  U.S.  livestock  industry  relies  on 
healthy  animals  for  its  economic  well 
being.  The  well  being  of  the  overall  U.S. 
economy  depends,  in  turn,  partly  on  a 
healthy  livestock  industry.  The 
industry's  role  in  the  economy  is 
relatively  significant.  For  example,  the 
total  value  of  U.S.  livestock  output  in 
1991  was  $66.6  bilhon,  about  half  of  the 
value  of  all  agricultural  production  in 
the  United  States  that  year.  The  value  of 
live  animal  exports  and  exports  of  meat 
products  totaled  $4.3  billion  in  1991, 
equivalent  to  10  percent  of  the  value  of 
all  U.S.  agricultural  exports  that  year.  In 
1997,  the  value  of  live  cattle,  beef,  and 
veal  exports  alone  was  approximately 
$2.6  billion. 

In  1997,  there  were  1,167.910  U.S. 
operations  with  cattle  and  bison,  and 


the  inventory  of  cattle  and  bison  at  the 
end  of  that  year  stood  at  101.2  million 
head.  The  value  of  cattle  and  bison  in 
the  United  States  in  1997  was 
approximately  $53  billion.  Additionally, 
there  were  approximately  1600  cervid 
producers  in  the  United  States  in  1997, 
raising  about  125,000  deer  and  elk 
valued  at  about  $150  million.  Over  97 
percent  of  the  1,167.910  cattle  and  bison 
operations  in  1997  had  a  gross  income 
of  less  than  $500,000,  classifying  them 
as  small  businesses.  For  cervid 
operations,  holdings  vary  in  size  and 
degree  of  commercialization,  with  many 
producers  relying  on  other  sources  of 
income.  Most,  if  not  all,  U.S.  cervid 
operations  earn  less  than  $500,000 
annually  and  would  be  considered 
small  businesses. 

Recent  studies  on  the  economic 
impact  of  a  tuberculosis  epidemic  in 
U.S.  livestock  are  not  available. 
However,  an  earlier  study  indicates  that 
the  impact  would  be  significant.  A 
comprehensive  computer  model 
developed  by  Canada  in  1979  indicates 
that,  if  the  tuberculosis  eradication 
program  were  discontinued,  annual 
losses  in  the  United  States  would 
amount  to  over  $1  billion.  Another 
study,  conducted  in  1972,  concluded 
that  the  benefits  of  the  tuberculosis 
eradication  program  exceeded  costs  by  a 
3.64  to  1  margin. 

Under  this  interim  rule,  owners  of 
cattle,  bison,  and  captive  cervids  that 
have  been  classified  as  suspects  for 
tuberculosis  and  have  been  destroyed 
will  be  eligible  to  receive  up  to  $450  in 
indemnity  per  animal,  when  it  has  been 
determined  by  APHIS  that  the 
destruction  of  the  suspect  animals  will 
contribute  to  the  tuberculosis 
eradication  program  in  U.S.  livestock. 

Table  1  shows  our  expected 
indemnity  payments  under  the 
tuberculosis  eradication  program  for 
cattle,  bison,  and  captive  cervids  for  FY 
1998  if  we  did  not  offer  the  indemnity 
for  suspects  provided  by  this  interim 
rule. 

Table  1.— FY  1998  Payments 
Without  Indemnity  for  Suspects 


Indemnrty  paid  for  reactors  (300 
animals  at  S750  each)  

$225,000 

Indemnity  paid  for  exposed  ani- 
mals fof  herd  depopulation 
(300  animals  at  S450  each)  .... 

135,000 

Total  estimated  indemnity 
fOf  FY  1998  withOMt  irv 
demnity  for  suspects 

360,000 

We  estimate  that  the  number  of 
suspect  animals  that  herd  owners 
choose  to  slaughter  as  a  result  of  being 
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able  to  receive  indemnity  will  reduce 
the  number  of  reactor  animals  by  one 
half.  This  will  result  in  a  savings  on  the 
amount  of  indemnity  paid  for  reactors. 
We  estimate  that  approximately  250 
suspect  cattle,  bison,  and  captive 
cervids  will  be  eligible  for  indemnity 
under  this  interim  rule  in  FY  1998. 
However,  because  of  the  reduced 
number  of  indemnity  payments  for 
destruction  of  reactors,  we  do  not  expect 
this  interim  rule  to  increase  the  total 
indemnity  paid  annually  under  the 
tuberculosis  eradication  program.  Table 
2  shows  our  expected  indemnity 
payments  in  FY  1998  if  we  do  offer  the 
indemnity  for  suspects  provided  by  this 
interim  rule. 

Table  2.— FY  1998  Payments  With 
Indemnity  for  Suspects 


Indemnity  paid  for  reac- 

tors (150  animals  at 

S750  each)        

$112,500 

Indemnity  paid  for  sus- 

pects (200-250  ani- 

mals at  S450  each)  

90.000-112,500 

Indemnity  paid  for  ex- 

posed animals  for  herd 

depopulation  (300  ani- 

mals at  $450  each)  

135,000 

Total  estimated  in- 

demnity for  FY 

1996  with  indem- 

nity for  suspects  ... 

3''.7,50O-360,000 

These  estimates  are  for  FY  1998  only. 
However,  we  believe  that  costs  will  be 
even  lower  in  succeeding  years  as  the 
prevalence  of  tuberculosis  declines  in 
the  United  States. 

The  indemnity  offered  for  suspects 
under  this  interim  rule  will  be  less  than 
the  indemnity  currently  offered  for 
reactors  (reactors  qualify  for  $750  in 
indemnity;  suspects  will  qualify  for 
$450  in  indemnity).  Even  so,  there  are 
other  incentives  that  we  believe  will 
cause  many  herd  owners  to  choose  to 
slaughter  their  suspect  animals  and 
accept  the  lower  indemnity.  Foremost  is 
that  reactor  animals  are  almost  always 
condemned  for  publictiealth  reasons, 
whether  or  not  they  are  found  upon 
examination  of  the  carcass  to  be  infected 
with  tuberculosis,  and  cannot  be  sold  as 
meat.  If  a  suspect  animal  is  found  upon 
examination  of  the  carcass  to  be 
negative  for  tuberculosis,  it  can  be  sold 
as  meat,  so  that  the  owner  will  get  some 
value  from  the  animal.  Generally,  cattle 
to  be  sold  for  meat  are  valued  at  about 
$750  per  animal;  bison  and  elk  are 
valued  at  an  average  of  $3500  per 
animal;  good  quality  fallow  does  and 
bucks  have  an  average  value  of  $600. 

Offering  suspect  indemnity  will  also 
reduce  the  amount  of  required  testing. 


resulting  in  savings  to  herd  owners. 
Normally,  suspect  animals  are  given 
additional  testing  to  determine  if  they 
are  reactors.  This  additional  testing  will 
be  eliminated  if  owners  choose  to 
slaughter  their  suspect  animals.  Also, 
herds  found  to  contain  reactor  animals 
must  undergo  additional  testing  to  be 
released  from  quarantine.  If  owners 
choose  to  slaughter  their  suspect 
animals,  the  additional  testing  to  release 
the  herd  from  quarantine  will  be 
eliminated,  provided  that  the 
slaughtered  suspect  is  found  negative 
for  tuberculosis  upon  examination  of 
the  carcass.  Herd  owners  incur  costs  for 
testing  due  to  the  need  for  extra 
handling  for  rounding  up  animals,  and 
quarantines  restrict  owners  from 
marketing  their  animals.  The  reduction 
in  subsequent  testing  and  extended 
quarantines  will  substantially  reduce 
costs  for  herd  owners  who  choose  to 
slaughter  their  suspect  animals  and 
receive  indemnity. 

This  rule  also  allows  the  U.S. 
Department  of  Agriculture  to  pay  herd 
owners  one-half  the  expenses  of 
transporting  suspect  cattle,  bison,  and 
captive  cervids  to  slaughter  or  to  the 
point  where  disposal  will  take  place, 
and  disposing  of  the  animals,  provided 
that  the  Department  may  pay  more  than 
one-half  of  the  expenses  when  the 
Administrator  of  APHIS  determines  that 
doing  so  will  contribute  to  the 
tuberculosis  eradication  program.  This 
is  necessary  in  cases  where  an  owner 
must  transport  a  suspect  animal  a  long 
distance  to  a  slaughtering  facility.  The 
cost  of  transporting  an  animal  from  the 
quarantine  site  to  a  slaughtering  facility 
ranges  from  $50  to  $100  per  animal, 
depending  on  the  distance  between  the 
two  locations.  As  stated  previously,  we 
estimate  that  approximately  250  suspect 
cattle,  bison,  and  captive  cervids  will  be 
eligible  for  indemnity  under  this  interim 
rule  in  FY  1998.  If  we  assume  that  the 
Department  will  pay  one  half  of  the 
expenses  for  the  transport  and  disposal 
of  every  suspect  animal  eligible  for 
indemnity  in  FY  1998,  we  estimate  that 
APHIS'  costs  under  this  portion  of  the 
rule  will  not  exceed  $7,812.50  in  FY 
1998  (based  on  75  percent  of  the 
payments  at  $25  per  animal  and  25 
percent  of  the  payments  at  $50  per 
animal).  We  expect  the  Department  will 
rarely  determine  that  it  is  necessary  to 
pay  more  than  one-half  of  transport  and 
disposal  costs.  Further,  we  do  not 
expect  that  it  will  be  necessary  to  offer 
any  transport  expenses  for  the  disposal 
of  most  suspect  animals.  We  also  expect 
that  costs  will  be  lower  in  succeeding 
years  as  the  prevalence  of  tuberculosis 
in  U.S.  livestock  declines. 


Although  the  benefits  of  this  interim 
rule  (i.e.,  enhanced  values  for  U.S. 
livestock,  particularly  in  export 
markets)  are  difTicult  to  quantify,  those 
benefits  should  certainly  exceed  the  cost 
of  the  program. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  50 

Animal  diseases.  Bison.  Cattle,  Hogs, 
Indemnity  payments,  Reporting  and 
recordkeeping  requirements. 
Tuberculosis. 

Accordingly,  9  CFR  part  50  is 
amended  as  follows: 

PART  50— ANIMALS  DESTROYED 
BECAUSE  OF  TUBERCULOSIS 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113, 114, 114a, 
114a-l.  120,  121,  125.  and  134b;  7  CFR  2.22. 
2.80.  and  371.2(d). 

§50.1    [Amended] 

2.  In  §  50.1.  the  defined  term  Cervid 
is  revised  to  read  Captive  cervid. 

3.  In  §  50.1.  the  word  "captive"  is 
added  before  the  word  "cervids"  in  the 
following  places: 

a.  The  definition  of  Herd 
depopulation,  each  time  it  appears. 

b.  The  definition  of  Livestock. 

c.  The  definition  of  Permit. 

d.  The  defined  term  Reactor  cattle, 
bison,  and  cervids. 
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e.  The  defined  tenn  Registered  cattle, 
bison,  or  cenids,  and  in  the  text  of  the 
definition. 

4.  In  §  50.1,  in  the  definition  of 
Reactor  cattle,  bison,  and  cervids,  the 
last  sentence,  the  word  "Cervids"  is 
removed  and  the  words  "Captive 
cervids"  are  added  in  its  place. 

§50.2    [Amended] 

5.  In  §  50.2,  the  word  "captive"  is 
added  before  the  word  "cervids". 

§  50.3    [Amended] 

6.  In  §  50.3.  the  word  "captive"  is 
added  before  the  word  "cervids"  in  the 
following  places: 

a.  Paragraph  (a),  in  the  heading  and  in 
the  text. 

b.  Paragraph  (b),  in  the  heading  and 
in  the  text  each  time  it  appears. 

c.  Paragraph  (c),  in  the  heading  and  in 
the  text  each  time  it  appears. 

7.  In  §  50.3,  paragraph  (d)  is 
redesignated  as  paragraph  (e),  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§  50.3    Payment  to  owner?  for  animals 
destroyed. 

•         •         •         *         * 

(d)  Suspect  cattle,  bison,  and  captive 
cervids.  The  Administrator  may 
authorize  the  payment  of  Federal 
indemnity  to  owners  of  cattle,  bison, 
and  captive  cervids  destroyed  because 
of  tuberculosis  not  to  exceed  $450  for 
any  animal  that  has  been  classified  as  a 
suspect  in  accordance  with  §  50.4(c) 
when  it  has  been  determined  by  the 
Administrator  that  the  destruction  of  the 
suspect  cattle,  bison,  or  captive  cervids 
will  contribute  to  the  Tuberculosis 
Eradication  Program;  but  the  joint  State- 
Federal  indemnity  payments,  plus 
salvage,  must  not  exceed  the  appraised 
value  of  each  animal:  Provided, 
however,  that  payment  of  indemnity  for 
the  destruction  of  suspect  cattle,  bison, 
and  captive  cervids  will  be  withheld 
until  the  tuberculosis  status  of  the 
suspect  has  been  determined  and,  if  the 
cattle,  bison,  or  captive  cervid  is  found 
to  be  infected  with  tuberculosis,  all 
cattle,  bison,  and  captive  cervids  2  years 
of  age  or  over  in  the  claimant's  herd 
have  been  tested  for  tuberculosis  under 
APHIS  or  State  supervision. 
***** 

8.  In  §  50.4,  the  word  "captive"  is 
added  before  the  word  "cervids"  in  the 
following  places: 

a.  Paragraph  (a). 

b.  Paragraph  (b),  the  introductory  text, 
each  time  it  appears. 

c.  Paragraph  (b)(3). 

9.  In  §  50.4,  the  heading  is  revised  and 
a  new  paragraph  (c)  is  added  to  read  as 
follows: 


$  50.4    Classification  of  cattle,  bison,  and 
captive  cervids  as  affected,  exposed,  or 
suspect 

•         •         •         *         * 

(c)  Cattle  and  bison  are  classified  as 
suspects  for  tuberculosis  based  on  a 
positive  response  to  an  official 
tuberculin  test,  in  accordance  with  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  (incorporated 
into  the  regulations  by  reference  in  part 
77).  Captive  cervids  are  classified  as 
suspects  for  tuberculosis  in  the  same 
manner  as  cattle  and  bison. 


§50.5    [Amended] 

10.  In  §  50.5,  the  word  "captive" 
added  before  the  word  "cervid". 


IS 


§  50.6    [AnfMnded] 

11.  In  §  50.6,  the  word  "captive"  is 
added  before  the  word  "cervids"  in  the 
following  places: 

a.  The  introductory  text. 

b.  Paragraph  (d),  in  the  heading  and 
in  the  text  each  time  it  appears. 

c.  Paragraph  (e),  in  the  heading  and  in 
the  text  each  time  it  appears. 

$Sa7    [Annended] 

12.  In  §  50.7,  in  paragraphs  (a)  and  (b), 
the  word  "captive"  is  added  before  the 
word  "cervids". 

§  5a8    [Amended] 

13.  In  §  50.8,  the  heading  is  revised  to 
read  "Payment  of  expenses  for 
transporting  and  disposing  of  affected, 
exposed,  and  suspect  animals." 

14.  In  §  50.8,  the  phrase  "affected  or 
exposed  cattle,  bison,  and  cervids"  is 
removed  both  times  it  appears  and  the 
phrase  "affected,  exposed,  or  suspect 
cattle,  bison,  and  captive  cervids"  is 
added  in  its  place. 

§  50.9    [Amended] 

15.  In  §  50.9,  the  word  "captive"  is 
added  before  the  word  "cervids"  each 
time  it  appears. 


SSaiO    [Amended] 

16.  In  §  50.10,  the  word  "captive' 
added  before  the  word  "gervids". 


IS 


SSail    [Amended] 

17.  In  §  50.11,  the  word  "captive"  is 
added  before  the  word  "cervids"  each 
time  it  appears. 

§50.12    [Amended] 

18.  In  §  50.12,  the  word  "captive"  is 
added  before  the  word  "cervids"  each 
time  it  appears. 

19.  In  §  50.14,  the  word  "captive"  is 
added  before  the  word  "cervids"  in  the 
following  places: 

a.  The  introductory  text. 

b.  Paragraph  (d),  each  time  it  appears. 

c.  Paragraph  (e),  the  introductory  text, 
each  time  it  appears. 


d.  Paragraph  (e)(2)(i). 

e.  Paragraph  (e)(2)(ii). 

f.  Paragraph  (f). 

20.  In  §  50.14,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  50.14    Claims  not  allowed. 

***** 

(a)*  •  * 

(b)  If  all  cattle,  bison,  and  captive 
cervids  2  years  of  age  or  over  in  the 
claimant's  herd  have  not  been  tested  for 
tuberculosis  under  APHIS  or  State 
supervision:  Provided,  however,  that: 

(1)  Cattle,  bison,  and  captive  cervids 
destroyed  because  of  tuberculosis  imder 
§  50.3(b)  or  (c)  are  exempt  from  this 
requirement  if  the  cattle,  bison,  or 
captive  cervids  are  subjected  to  a  post- 
mortem examination  for  tuberculosis  by 
a  Federal  or  State  veterinarian;  and 

(2)  Cattle,  bison,  and  captive  cervids 
destroyed  because  of  tuberculosis  under 
§  50.3(d)  are  exempt  from  this 
requirement  if  the  cattle,  bison,  or 
captive  cervids  are  subjected  to  a  post- 
mortem examination  for  tuberculosis  by 
a  Federal  or  State  veterinarian  and 
found  not  to  have  tuberculosis. 


Done  in  Washington,  DC,  this  17th  day  of 
June  1998. 
Charles  Schwalbe, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  98-16747  Filed  6-23-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  98-068-1] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Louisiana 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Louisiana 
&Dm  Class  Free  to  Class  A.  We  have 
determined  that  Louisiana  no  longer 
meets  the  standards  for  Class  Free 
status.  This  action  imposes  certain 
restrictions  on  the  interstate  movement 
of  cattle  from  Louisiana. 
DATES:  Interim  rule  effective  Jime  16, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  24, 1998. 
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ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-068-1 .  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-068-1.  Comments 
received  may  be  inspected  at  USD  A, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
R.T.  RoUo,  Jr.,  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43. 
Riverdale,  MD  20737-1231,  (301)  734- 
7709;  or  e-mail:  rrollo@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifi"!rg  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
knovni  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  back 
to  the  farm  of  origin  and  successfully 
closing  a  stated  percent  of  all  brucellosis 
reactors  found  in  the  course  of  Market 
Cattle  Identification  (MCI)  testing;  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MCI 
program,  identification  and  m9nitoring 


of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule,  Louisiana  was  classified  as 
a  Class  Free  State  because  there  had 
been  no  known  brucellosis  in  cattle  in 
Louisiana  for  at  least  12  consecutive 
months.  However,  as  of  May  of  1998, 
two  cattle  herds  in  Louisiana  were 
identified  as  infected  with  brucellosis. 

To  attain  and  maintain  Class  A  status, 
a  State  or  area  must  (1)  not  exceed  a 
cattle  herd  infection  rate,  due  to  field 
strain  Brucella  abortus,  of  0.25  percent 
or  2.5  herds  per  1,000  based  on  the 
number  of  reactors  found  within  the 
State  during  any  12  consecutive  months, 
except  in  States  with  10,000  or  fewer 
herds;  (2)  trace  to  the  farm  of  origin  at 
least  90  percent  of  all  brucellosis 
reactors  found  in  the  course  of  MCI 
testing;  (3)  successfully  close  at  least  95 
percent  of  the  MCI  reactor  cases  traced 
to  the  farm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anniversary  of 
the  date  the  State  or  area  was  classified 
Class  A;  and  (4)  have  a  specified 
surveillance  system,  as  described  above, 
including  an  approved  individual  herd 
plan  in  effect  writhin  15  days  of  locating 
a  source  herd  or  recipient  herd. 

After  reviewing  the  brucellosis 
program  records  for  Louisiana,  we  have 
concluded  that  this  State  meets  the 
standards  for  Class  A  status.  Therefore, 
we  are  removing  Louisiana  from  the  Ust 
of  Class  Free  States  or  areas  in  §  78.41(a) 
and  adding  it  to  the  hst  of  Class  A  States 
or  areas  in  §  78.41(b).  This  action 
imposes  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
Louisiana. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
prevent  the  interstate  spread  of 
brucellosis. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pubUc  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 


received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Louisiana  from  Class  Free  to 
Class  A  increases  testing  requirements 
governing  the  interstate  movement  of 
cattle.  However,  testing  requirements  for 
cattle  moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  affected  by  this  change.  Cattle  fi-om 
certified  brucellosis-free  herds  moving 
interstate  are  not  affected  by  this 
change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Louisiana,  as  well  as 
buyers  and  importers  of  cattle  from  this 
State. 

There  are  an  estimated  18,000  cattle 
herds  in  Louisiana  that  will  be  affected 
by  this  rule.  Over  95  percent  of  these  are 
owned  by  small  entities.  Test-eligible 
cattle  offered  for  sale  interstate  from 
other  than  certified  brucellosis-free 
herds  must  be  tested  for  brucellosis 
under  Class  A  status  regulations,  but  not 
under  regulations  concerning  Class  Free 
status.  If  such  testing  were  distributed 
equally  among  all  animals  affected  by 
this  rule,  the  change  to  Class  A  status 
would  cost  approximately  $4  per  head. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  Louisiana  will 
not  have  a  significant  economic  impact 
on  the  small  entities  affected  by  this 
interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 
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Executive  Order  12988 

This  rule  has  reviewed  under 
Executive  Order  12988,  Civil  justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Sub)ect  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle,  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  114g. 
115.  117.  120,  121.  123-126,  134b,  and  134f; 
7  CFR  2.22,  2.80.  and  371.2(d). 

§78.41     [Amended] 

2.  In  §  78.41,  paragraph  (a)  is 
amended  by  removing  "Louisiana.". 

3.  In  §  78.41,  paragraph  (b)  is 
amended  by  adding  "Louisiana." 
immediately  before  "Mississippi,". 

Done  in  Washington,  DC.  this  16th  day  of 
June  1998. 
Charles  Schwalbe, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  98-16749  Filed  6-23-98;  8:45  am) 

BtLUNQ  COOe  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Sen/ ice 

9  CFR  Part  78 
[Docket  No.  98-061-1] 

Validated  Brucellosis-Free  States; 
Oklahoma 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  swine  by  adding 
Oklahoma  to  the  Ust  of  validated 


brucellosis-free  States.  We  have 
determined  that  Oklahoma  meets  the 
criteria  for  classification  as  a  validated 
brucellosis-free  State.  This  action 
relieves  certain  restrictions  on  the 
interstate  movement  of  breeding  swine 
from  Oklahoma. 

DATES:  Interim  rule  effective  June  24, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  24. 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-061-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-061-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.,  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Taft,  Senior  Staff  Veterinarian. 
National  Animal  Health  Programs.  VS. 
APHIS,  4700  River  Road  Unit  43. 
Riverdale,  MD  20737-1231,  (301)  734- 
4916. 
SUPP1.EMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  hiunans.  caused 
by  bacteria  of  the  genus  Brucella.  The 
brucellosis  regulations,  contained  in  9 
CFR  part  78  (referred  to  below  as  the 
regulations),  prescribe  conditions  for  the 
interstate  movement  of  cattle,  bison,  and 
swine. 

Under  the  swine  brucellosis 
regulations.  States,  herds,  and 
individual  animals  are  classified 
according  to  their  brucellosis  status. 
Interstate  movement  requirements  for 
swine  are  based  upon  the  disease  status 
of  the  individual  animal  or  the  herd  or 
State  from  which  the  animal  originates. 

We  are  amending  §  78.43  of  the 
regulations,  which  lists  validated 
brucellosis-free  States,  to  include 
Oklahoma.  A  State  may  apply  for 
validated  brucellosis-free  status  when: 
(1)  Any  herd  found  to  have  swine 
brucellosis  during  the  2-year 
qualification  period  preceding  the 
application  has  been  depopulated.  More 
than  one  finding  of  a  swine  brucellosis- 
infected  herd  during  the  quaUfication 
period  disqualifies  the  State  bom 
validation  as  brucellosis-free;  and  (2) 
during  the  2-year  qualification  period, 
the  State  has  completed  surveillance. 


annually,  by  either  complete  herd 
testing,  market  swine  testing,  or 
statistical  analysis. 

Breeding  swine  originating  from  a 
validated  brucellosis- free  State  or  herd 
may  be  moved  interstate  without  having 
been  tested  with  an  official  test  for 
brucellosis  within  30  days  prior  to 
interstate  movement,  which  would 
otherwise  be  required. 

After  reviewing  its  brucellosis 
program  records,  we  have  concluded 
that  Oklahoma  meets  the  criteria  for 
classification  as  a  validated  brucellosis- 
free  State.  Therefore,  we  are  adding 
Oklahoma  to  the  list  of  States  in  §  78.43. 
This  action  relieves  certain  restrictions 
on  the  interstate  movement  of  breeding 
swine  from  Oklahoma. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for    ' 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  swine  from 
Oklahoma. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  removes  the  requirement 
that  breeding  swine  be  tested  for 
brucellosis  prior  to  movement  interstate 
from  Oklahoma. 

Ninety-nine  percent  of  swine  herd 
producers  in  Oklahoma  are  small 
businesses  [defined  by  the  Small 
Business  Administration  as  having 
annual  gross  receipts  of  less  than 
$500,000).  Currently,  these  small 
producers  have  about  100.000  adult 
swine  tested  annually  for  brucellosis,  at 
a  cost  to  producers  of  approximately  $5 
per  test.  We  are  not  able  to  determine 
exactly  how  many  of  these  tests  are 
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performed  for  the  purpose  of  certifying 
breeding  swine  for  movement  interstate, 
but  we  estimate  the  number  to  be  small. 

We  anticipate,  therefore,  that  this 
action  will  have  a  minimal  positive 
economic  impact,  if  any,  on  swine 
producers  in  Oklahoma. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1 .  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  n4g, 
115,  117, 120,  121.  123-126.  134b.  and  134f; 
7  CFR  2.22.  2  80.  and  371.2(d). 

$78.43    [Amended] 

2.  Section  78.43  is  amended  by 
adding  "Oklahoma,"  immediately  after 
"Ohio". 

Done  in  Washington,  DC,  this  16th  day  of 
June  1998. 

Charles  Schwalbe, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  98-16748  Filed  6-23-98;  8:45  am) 
BILUNO  CODE  3410-34-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  607 

RIN  3052-AB83 

Assessment  and  Apportionment  of 
Administrative  Expenses;  Technical 
Change 

agency:  Farm  Credit  Administration. 
ACTION:  Direct  final  rule  with 
opportunity  for  comment. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  Agency), 
through  the  FCA  Board  (Board),  issues 
a  direct  final  rule  that  makes  technical 
amendments  to  its  assessment 
regulations  in  order  to  conform  to  the 
recently  adopted  FCA  Board  policy 
statement  on  its  financial  institution 
rating  system.  The  Financial  Institution 
Rating  System  (FIRS)  is  the  rating 
system  used  by  FCA  examiners  for 
evaluating  and  categorizing  the  safety 
and  soundness  of  Farm  Credit  System 
(System)  institutions  on  an  ongoing, 
uniform,  and  comprehensive  basis.  The 
FIRS  modified  the  FCA  Rating  System 
(which  had  been  referred  to  as  the 
CAMEL  rating  system)  by  adding  a 
separate  rating  factor  for  sensitivity  to 
market  risk.  In  accordance  with  the 
FIRS  policy  statement,  these  technical 
amendments  replace  the  reference  to 
"comjHJsite  CAMEL  rating"  (the 
acronym  CAMEL  referred  to  the 
following  five  rating  components: 
capital,  asset  quality,  management, 
earnings,  and  liquidity),  with 
"composite  Financial  Institution  Rating 
System  (FIRS)  rating"  and  replace 
references  to  "CAMEL"  with  "FIRS." 
The  technical  amendments  do  not 
substantively  change  the  FCA 
assessment  process  or  adversely  affect 
System  institutions. 
DATES:  If  no  significant  adverse 
comment  is  received  on  or  before  July 
24,  1998.  these  regulations  shall  be 
effective  upon  the  expiration  of  30  days 
after  publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Notice  of  the 
effective  date  will  be  published  in  the 
Federal  Register.  If  significant  adverse 
comment  is  received,  the  FCA  will 
publish  a  timely  notice  of  withdrawal  of 
the  regulations  and  indicate  how  the 
Agency  expects  to  proceed  with  further 
rulemaking. 

ADDRESSES:  Comments  may  be 
submitted  via  electronic  mail  to  "reg- 
comm®fca.gov"  or  facsimile 
transmission  to  (703)  734-5784. 
Comments  also  may  be  mailed  or 
delivered  to  Patricia  W.  DiMuzio, 
Director,  Regulation  and  Policy 


Division.  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090.  Copies  of  all  communications 
received  will  be  available  for  review  by 
interested  parties  in  the  Office  of  Policy 
and  Analysis,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Jacob,  Senior  Financial 
Analyst,  Office  of  PoUcy  and 
Analysis,  Farm  Credit  Administration, 
McLean,  Virginia  22102-5090.  (703) 
883-4498,  TDD  (703)  883-4444 
or 

Wendy  R.  Laguarda,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Board  is  making  technical 
amendments  to  its  assessment 
regulations  to  replace  the  reference  to 
"composite  CAMEL  rating"  with 
"composite  Financial  Institution  Rating 
System  (FIRS)  rating"  and  to  replace 
references  to  "CAMEL"  with  "FIRS." 
The  technical  amendments  reflect  the 
Board's  adoption,  at  its  April  9,  1998 
Board  meeting,  of  a  policy  statement  on 
the  FIRS.  The  policy  statement 
establishes  six  rating  tactor  components 
and  a  composite  rating  that  reflect  the 
condition  and  overall  safety  and 
soundness  of  a  System  institution.  The 
FIRS  policy  statement  differs  from  the 
previous  CAMEL  rating  system  by  the 
addition  of  a  sixth  rating  component — 
the  "S"  component  for  sensitivity  to 
market  risk.  Hence,  the  six  rating  factor 
components  of  the  FIRS  are  capital, 
assets,  management,  earnings,  liquidity, 
and  sensitivity  ("S"  component).  The 
policy  statement  also  sets  fcth  the 
responsibility  of  the  Chief  Examiner  to 
implement,  maintain,  and  recommend 
to  the  FCA  Board  changes  to  the  rating 
system  and  to  establish  appropriate 
evaluative  criteria  for  determining  FIRS 
composite  and  component  ratings. 

The  FIRS  is  an  internal  rating  system 
used  by  the  FCA  for  evaluating  the 
safety  and  soundness  of  System 
institutions  on  a  uniform  basis  and  for 
identifying  those  System  institutions 
requiring  special  supervisory  attention 
or  concern.  In  addition,  the  FIRS  also 
provides  the  Agency  with  valuable 
in'ormation  for  assessing  risk  and 
allocating  resources  based  on  the  safety 
and  soundness  of  regulated  institutions. 
The  FIRS  is  similar  to  the  system  known 
as  the  Uniform  Financial  Institutions 
Rating  System  (UFIRS).  which  is  used 
by  Federal  and  state  supervisory 
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banking  agencies  for  rating  commerical 
banks  and  savings  associations. 

The  FIRS  policy  statement  was 
published  in  the  Federal  Register  at  63 
FR  19918,  April  22, 1998.  In  addition. 
the  evaluative  criteria  for  determining 
FIRS  composite  and  component  ratings 
is  set  forth  in  the  FCA  Examination 
Manual  at  section  EM  135.  The 
examination  manual  is  a  public 
document  and  available  for  a  fee  upon 
request  from  the  FCA  or  through  the 
FCA's  Internet  Home  Page  (http:// 
vvww.fca.gov). 

II.  Direct  Final  Rulemaking 

The  FCA  is  using  a  "direct  final" 
procedure  for  this  ndemaking.  In  a 
direct  final  rulemaking,  an  agency  gives 
notice  that  a  rule  will  become  final  at  a 
specified  future  date  unless  the  agency 
receives  significant  adverse  comment  on 
the  rule  during  the  comment  period 
established  in  the  rulemaking  notice. 
Direct  final  rulemaking  is  justified 
under  section  553(b)(B)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
551-59.  et  seq.  (APA).  Section  553(b)(B) 
is  the  APA's  "good  cause"  exemption 
for  omitting  notice  and  comment  on  a 
rule  where  an  agency  finds  "that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  However,  rather 
than  eliminating  public  comment 
altogether,  as  would  be  permissible 
under  section  553(b)(B),  in  a  direct  final 
rule,  the  FCA  gives  the  public  adequate 
opportimity  to  comment  on  or  object  to 
a  rale.  For  a  full  explanation  of  direct 
final  rulemaking,  see  62  FR  63644 
(December  3.  1997). 

The  FCA  believes  that  the  tecluiical 
amendments  to  the  assessment 
regulations  fit  the  category  of  rules 
appropriate  for  direct  final  rulemaking. 
These  changes  merely  conform  the 
regulations  to  the  FCA  Board's  policy 
statement  on  FIRS.  The  changes  amend 
current  regulatory  references  to 
"compKjsite  CAMEL  rating"  with  an 
updated  reference  to  "composite  FIRS 
rating."  As  such,  the  changes  are 
strai^tforward  and  noncontroversial. 

This  rule  has  a  30-day  comment 
period.  If.  during  that  period,  the  FCA 
receives  a  significant  adverse  comment 
on  the  rule,  the  FCA  will  withdraw  the 
rule  and  may  either  issue  another  direct 
final  rule  or  promulgate  the  rule  in 
proposed  form.  A  significant  adverse 
comment  is  defined  as  one  where  the 
commenter  explains  why  the  rule  would 
be  inappropriate,  including  challenges 
to  the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  In 
general,  a  significant  adverse  comment 
would  raise  an  issue  serious  enough  to 


warrant  a  substantive  response  from  the 
FCA  in  a  notice-and-comment 
proceeding. 

If  no  significant  adverse  comment  is 
received,  the  FCA  will  publish  its 
customary  notice  of  the  effective  date  of 
the  rule  following  the  required 
Congressional  waiting  period  under 
section  5.17(c)(1)  of  the  Farm  Credit  Act 
of  1971.  as  amended. 

List  of  Subiects  in  12  CFR  Part  607 

Accounting.  Agriculture.  Banks. 
Banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

As  stated  in  the  preamble,  part  607  of 
chapter  VI,  title  12  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  607— ASSESSMENT  AND 
APPORTIONMENT  OF 
ADMINISTRATIVE  EXPENSES 

1.  The  authority  citation  for  part  607 
is  revised  to  read  as  follows: 

Authority:  Sees.  3.15,  5.17  of  the  Farm 
Credit  Act  (12  U.S.C.  2250,  2252)  and  12 
U.S.C  3025. 

2.  Section  607.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$607.2    Definitions. 


(c)  Composite  Financial  Institution 
Rating  System  (FIRS)  rating  means  the 
composite  numerical  assessment  of  the 
financial  condition  of  an  institution 
assigned  to  the  institution  by  the  FCA 
based  on  its  most  recent  examination  of 
the  institution.  The  FIRS  factors  are 
generally  considered  to  be  important 
indicators  of  an  institution's  financial 
health.  Institutions  are  rated  on  each  of 
the  factors  during  an  examination.  The 
composite  FIRS  rating  ranges  from  1  to 
5,  with  a  lower  number  indicating  a 
better  financial  condition  than  a  higher 
number. 


§  607.3    [Amended] 

3.  Section  607.3  is  amended  by 
removing  the  acronym  "CAMEL"  and 
adding  in  its  place  "FIRS"  each  place  it 
appears  in  paragraph  (b)(2). 

Dated:  June  19, 1998. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  9&-16809  Filed  6-23-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnistraticn 

14  CFR  Part  39 

[Docket  No.  97-NM-302-AD;  AmendnMnt 
39-10621;  AD  98-13-301 

RIN2120-AA64 

Alrwcrttiiness  Directives;  Gutfstream 
Aerospace  Corporation  Model  G-159 
(G-i)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Gulfstream  Aerospace 
Corporation  Model  G-159  (G-I) 
airplanes,  that  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop.  This 
amendment  is  prompted  by  incidents 
and  accidents  involving  airplanes 
equipped  with  tiu'boprop  engines  in 
which  the  ground  propeller  beta  range 
was  used  improperly  during  flight.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  airplane 
controllability  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
EFFECTIVE  DATE:  July  29,  1998. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Small  Airplane  Directorate.  Atlanta 
Aircraft  Certification  Office.  1895 
Phoenix  Boulevard,  suite  450.  Atlanta, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Shade.  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch,  ACE- 
117A  .  FAA.  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia  30349;  telephone  (770) 
703-7337;  fax  (770)  703-6097. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Gulfstream 
Aerospace  Corporation  Model  G-159 
(G-I)  airplanes  was  published  in  the 
Federal  Register  on  April  27,  1998  (63 
FR  20556).  That  action  proposed  to 
require  revising  the  Limitations  Section 
of  the  Airplane  Flight  Manual  (AFM)  to 
prohibit  the  positioning  of  the  power 
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levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight,  and  to  add  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

There  are  approximately  143 
Gulfstream  Model  G-159  (G-I)  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  63 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $3,780,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federafism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9a-13-30    Gulfistream  Aerospace 

Corporation  (Formerly  Grumman): 
Amendment  39-10621.  Docket  97-NM- 
302-AD. 

Applicability:  All  Model  G-159  (G-I) 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability 
or  engine  overspeed  with  consequent  loss  of 
engine  power,  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  For  turbopropeller-powered  Gulfstream 
Model  G-159  (G-1)  airplanes:  Within  30  days 
after  the  effective  date  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 


following  statements.  This  action  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM.  , 

'"Positioning  of  the  propeller  flight  fine 
pitch  lock  selector  to  the  ground  interlock 
position  in  flight  is  PROHIBITED.  Such   . 
positioning  may  lead  to  loss  of  airplane 
control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office  (AGO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  ftxim  the  Atlanta  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
)uly  29.  1998. 

Issued  in  Renton.  Washington,  on  June  16, 
1996. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-16493  Filed  6-23-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-304-AD;  Amendnwit 
39-10620;  AD  98-13-29] 

RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  positioning  the  power 
levers  below  the  flight  idle  stop.  This 
amendment  is  prompted  by  incidents 
and  accidents  involving  airplanes 
equipped  with  turboprop  engines  in 
which  the  ground  propeller  beta  range 
was  used  improperly  during  flight.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  airplane 
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controllability  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  leveft  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
EFFECTIVE  DATE:  July  29,  1998. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450.  Atlanta.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Shade,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A  ,  the  FAA.  Small  Airplane 
Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450. 
Atlanta.  Georgia  30349:  telephone  (770) 
703-7337;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  EMBRAER 
Model  EMB-120  series  airplanes  was 
published  in  the  Federal  Register  on 
April  27.  1998  (63  FR  20550).  That 
action  proposed  to  require  revising  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight,  and  to  add  a  statement  of  the 
consequences  of  positioning  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  235 
EMBRAER  Model  EMB-120  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 


to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $14,100,  or  $60  per 
airplane. 

The  cost  impact*^gure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-13-29    Embraer  Amendment  39-10620. 
Docket  97-NM-304-AD. 

Applicability:  All  Model  EMB-120  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rep>air  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability 
or  engine  overspeed  with  consequent  loss  of 
engine  pwjwer  caused  by  the  power  levers 
t)eing  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positioning  of  power  levers  below  the 
flight  idle  stop  in  flight  is  prohibited.  Such 
positioning  may  result  in  an  engine 
overs{>eed  condition  with  consequent  loss  of 
engine  and  potential  excessive  asymmetric 
propeller  drag  reducing  aircraft 
controllability." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office  (AGO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  conmients  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(c)  Special  flight  permits  may  be 
issued  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes 
effective  on  July  29.  1998. 
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Issued  in  Renton.  Washington,  on  lune  16, 
1998 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane  ■ 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  98-16492  Filed  6-23-98;  8:45  am) 

BILUNG  CODE  M10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-178-AD;  Anfwndment 
39-10611;  AD  98-11-62] 

RIN212&-AA64 

Airworthiness  Directives;  Boeing 
Modei  737-100,  -200,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
T98-11-52  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Boeing  Model  737-100.  -200,  -300. 
-400.  and  -500  series  airplanes  by 
individual  telegrams.  This  AD  requires 
removal  of  the  fuel  boost  pump  wiring 
in  the  conduits  of  the  wing  and  center 
fuel  tanks;  an  inspection  to  detect 
damage  of  the  wiring,  and  corrective 
action,  if  necessary;  and  eventual 
installation  of  teflqn  sleeving  over  the 
electrical  cable.  This  action  is  prompted 
by  reports  of  severe  wear  of  the  fuel 
boost  pump  wiring  due  to  chafing 
between  the  wiring  and  the  surrounding 
conduit  inside  the  fuel  tank;  pin-hole- 
sized  holes  in  the  conduit  that  appear  to 
be  the  result  of  arc-through  of  the 
conduit;  and  exposure  of  the  main  tank 
boost  pump  wire  conductor  inside  a 
conduit  and  signs  of  arcing  to  the  wall 
of  the  conduit.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 
correct  chafing  and  electrical  arcing 
between  the  fuel  boost  pump  wiring  and 
the  surrounding  conduit,  which,  if  not 
corrected,  could  result  in  arc-through  of 
the  conduit,  and  consequent  fire  or 
explosion  of  the  fuel  tank. 
DATES:  Effective  June  29,  1998.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T98-11-52.  issued  on 
May  14,  1998,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  June  29. 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  24,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
178-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dorr 
Anderson.  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425) 227-2684; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Issuance  of  Telegraphic  AD  T98-10-51 

On  May  7,  1998,  the  FAA  issued 
telegraphic  AD  T98-10-51,  applicable 
to  all  Model  737-100.  -200.  -300.  -400. 
and  -500  series  airplanes,  to  require 
removal  of  the  fuel  boost  pump  wiring 
in  the  conduits  of  the  wing  fuel  tanks; 
a  one-time  detailed  visual  inspection  to 
detect  damage  of  the  wiring; 
reinstallation  of  the  wiring  with  teflon 
sleeving,  or  replacement  of  damaged 
wiring  with  new  wiring  and  teflon 
sleeving;  and  submission  of  damaged 
parts  to  Boeing.  Telegraphic  AD  T98- 
10-51  was  prompted  by  reports  of 
severe  wear  of  the  fuel  boost  pump 
wiring  due  to  chafing  between  the  in- 
tank  fuel  boost  pump  wiring  and  the 
surrounding  conduit  inside  the  fuel 
tank,  and  pin-hole-sized  holes  in  two 
sections  of  the  fuel  boost  pump  conduit 
that  appeared  to  be  the  result  of  arc- 
through  of  the  conduit.  The  actions 
required  by  that  telegraphic  AD  were 
intended  to  detect  and  correct  such 
chafing,  which  could  result  in  arc- 
through  of  the  conduit,  and  consequent 
fire  or  explosion  of  the  fuel  tank. 

Issuance  of  Telegraphic  AD  T98-11-51 

On  May  10.  1998,  the  FAA  issued 
telegraphic  AD  T98-11-51,  which  is 
applicable  to  all  Model  737-100,  -200. 
-300.  -400.  and  -500  series  airplanes. 
That  AD  superseded  telegraphic  AD 
T98-10-51  to  continue  to  require 


removal  of  the  fuel  boost  pump  wiring 
in  the  conduits  of  the  wing  fuel  tanks; 
a  detailed  visual  inspection  to  detect 
damage  of  the  wiring;  and  corrective 
action,  if  necessary.  Additionally,  that 
telegraphic  AD  required  eventual 
installation  of  tefion  sleeving  over  the 
electrical  cable,  which  terminated  the 
requirements  of  the  telegraphic  AD. 
Telegraphic  AD  T98-11-51  was 

firompted  by  a  report  indicating  that  the 
eft  main  tank  boost  pump  power  wire 
conductor  was  exposed  at  three  areas 
inside  the  conduit.  At  least  one  of  the 
areas  exhibited  signs  of  arcing  to  the 
wall  of  the  conduit.  In  addition,  several 
reports  of  severe  chafing  had  been 
received  since  the  issuance  of 
telegraphic  AD  T98-10-51.  The  actions 
required  by  telegraphic  AD  T98-11-51 
were  intended  to  detect  and  correct 
chafing  and  electrical  arcing  between 
the  fuel  boost  pump  wiring  and  the 
surrounding  conduit,  which,  if  not 
corrected,  could  result  in  arc-through  of 
the  conduit,  and  consequent  fire  or 
explosion  of  the  fuel  tank. 

In  telegraphic  AD  T98-11-51.  the 
FAA  required  inspection  of  airplanes 
that  had  accumulated  between  40,000 
and  50.000  total  flight  hours  based  on 
the  significance  of  the  problems  on  the 
high-time  airplanes  reported  at  that 
time,  and  the  lack  of  available  data  for 
airplanes  that  had  accumulated  between 
40.000  and  50.000  total  flight  hours. 
However,  the  FAA  indicated  in  that 
telegraphic  AD  that  it  would  continue  to 
monitor  inspection  reports  to  determine 
whether  an  adjustment  to  the 
compliance  time  was  warranted. 

Issuance  of  Telegraphic  AD  T9&-1 1-52 

Since  the  issuance  of  telegraphic  AD 
T98-1 1-51.  the  FAA  has  received 
inspection  results  indicating  that 
exposed  copper  wire  and  significant 
chafing  was  found  on  other  Model  737- 
200  series  airplanes  that  had 
accumulated  flight  hours  below  those 
specified  in  earlier  reports. 

The  FAA  has  determined  that  it  is 
necessary  to  expand  the  inspection 
requirement  to  airplanes  that  have 
accumulated  less  than  40.000  total  flight 
hours.  This  is  necessary  to  ensure  that 
these  airplanes  have  not  also  developed 
a  problem  with  chafing  and  electrical 
arcing  between  the  fuel  boost  pump 
wiring  and  the  surrounding  conduit. 

When  telegraphic  AD  T98-11-51 
superseded  telegraphic  AD  T98-10-51, 
the  FAA  had  received  inspection  reports 
indicating  that  the  center  fuel  tank  boost 
pump  wiring  was  not  showing  chafing 
and  did  not  present  a  safety  of  flight 
problem  on  Model  737-100  and  -200 
series  aiiplanes.  (It  should  be  noted  that 
the  center  fuel  tank  boost  pump  wiring 
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is  lcx:ated  in  the  main  tanks,  not  within 
the  center  fuel  tank  itself.)  As  a  result, 
the  requirement  for  inspection  of  the 
center  fuel  tank  boost  pump  wiring  on 
Model  737-100  and  -200  series 
airplanes  was  removed  in  telegraphic 
AD  T98-11-51.  Inspection  results 
received  since  the  issuance  of 
telegraphic  AD  T98-11-51  indicate  that 
chafing  has  occurred  in  the  center  fuel 
tank  boost  pump  wiring  of  some  Model 
737-100  and  -200  series  airplanes. 
Telegraphic  AD  T98-11-52  restores  the 
requirement  to  inspect  the  center  fuel 
taiik  boost  pump  wiring  on  all  affected 
models. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
28A1120,  dated  April  24,  1998.  as 
revised  by  Notices  of  Status  Change 
NSC  01.  dated  May  7.  1998.  NSC  02, 
dated  May  8.  1998.  and  NSC  03.  dated 
May  9, 1998.  The  alert  service  bulletin 
describes  procedures  for  removal  of  the 
fuel  boost  pump  wiring  in  the  conduits 
of  the  wing  fuel  tanks  and  center  fuel 
tanks;  an  inspection  to  detect  damage  of 
the  wiring;  and  corrective  action,  if 
necessary.  (The  corrective  actions 
include  replacing  the  wiring  or  conduit 
with  new  or  serviceable  parts.)  This 
alert  service  bulletin  also  describes 
procedures  for  eventual  installation  of 
teflon  sleeving  over  the  electrical  cable. 
The  NSC's  provide  information 
concerning  optional  parts  and 
procedures. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  telegraphic  AD  T98-11-52 
to  detect  and  correct  chafing  and 
electrical  arcing  between  the  fuel  boost 
pump  wiring  and  the  surrounding 
conduit,  which,  if  not  corrected,  could 
result  in  arc-through  of  the  conduit,  and 
consequent  fire  or  explosion  of  the  fuel 
tank.  This  AD  supersedes  telegraphic 
AD  T98-11-51  to  continue  to  require 
removal  of  the  fuel  boost  pump  wiring 
in  the  conduits  of  the  wing  fuel  tanks; 
a  detailed  visual  inspection  to  detect 
damage  of  the  wiring;  and  corrective 
action,  if  necessary.  Additionally,  this 
AD  continues  to  reqmre  eventual 
installation  of  teflon  sleeving  over  the 
electrical  cable,  which  terminates  the 
requirements  of  the  AD. 

This  AD  requires  inspection  of 
airplanes  that  have  accumulated  less 
than  40,000  total  flight  hours.  In 
addition,  this  AD  adds  a  requirement  for 
inspection  of  the  fuel  boost  pump 


wiring  in  the  conduits  of  the  center  fuel 
tanks  on  Model  737-100  and  -200  series 
airplanes  that  have  accxunulated  40,000 
or  more  total  flight  hours. 

The  actions  are  required  to  be 
accomplished  in  accordance  with  alert 
service  bulletin  and  notices  of  status 
change  described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  May  14,  1998,  to  all 
known  U.S.  owners  and  operators  of  all 
Boeing  Model  737-100.  -200,  -300, 
—400,  and  -500  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunentaJ,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  98-NM-178-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  tha  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DCfT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  , 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-11-52    BOEING:  Amendment  3»-10611. 
Docket  98-NM-178-AD. 
Applicability:  Ail  Model  737-100.  -200. 
-300.  -400.  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
rep>aired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the  ■ 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sp>ecific  proposed  actions  to  address  it. 

Compliance:  g^pquired  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  chafing  and  electrical 
arcing  between  the  fuel  boost  pump  wiring 
and  the  surrounding  conduit,  which,  if  not 
corrected,  could  result  in  arc-through  of  the 
conduit,  and  consequent  fire  or  explosion  of 
the  fuel  tank,  accomplish  the  following: 

(a)  For  all  airplanes  that  have  accumulated 
50.000  or  more  total  flight  hours  as  of  the 
effective  date  of  this  AD:  Prior  to  further 
flight,  remove  the  fuel  boost  pump  wiring 
firom  the  in-tank  conduit  for  the  aft  boost 
pumps  in  main  tanks  #1  and  #2,  and  perform 
a  detailed  visual  insptection  to  detect  damage 
of  the  wiring,  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120.  dated  April  24,  1998, 
as  revised  by  Notices  of  Status  Change  NSC 
01,  dated  May  7,  1998,  NSC  02,  dated  May 
8,  1998,  and  NSC  03,  dated  May  9,  1998. 

(b)  For  all  airplanes  that  have  accumulated 
less  than  50,000  total  flight  hours  as  of 
receipt  of  telegraphic  ADT98-11-51:  Prior  to 
the  accumulation  of  40,000  total  flight  hours, 
or  within  14  days  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  remove  the 
fuel  boost  pump  wiring  from  the  in-tank 
conduit  for  the  aft  boost  pumf>s  in  main  tanks 
#1  and  #2,  and  perform  a  detailed  visual 
inspection  to  detect  damage  ofthe  wiring,  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  737-28A1120, 
dated  April  24.  1998.  as  revised  by  Notices 
of  Status  Change  NSC  01.  dated  May  7,  1998. 
NSC  02.  dated  May  8. 1998,  and  NSC  03, 
dated  May  9. 1998. 

(c)  For  all  airplanes:  Remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
center  tank  left  and  right  boost  pumps,  and 
perform  a  detailed  visual  insp>ection  to  detect 
damage  of  the  wiring,  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24,  1998, 
as  revised  by  Notices  of  Status  Change  NSC 
01,  dated  May  7, 1998,  NSC  02,  dated  May 

8,  1998,  and  NSC  03,  dated  May  9,  1998. 
Accomplish  the  inspection  at  the  earliest  of 
the  times  specified  in  paragraphs  (c)(1), 
(c)(2).  and  (c)(3). 

(1)  For  Model  737-300,  -400,  and  -500 
series  airplanes:  Inspect  prior  to  the 
accumulation  of  40,000  total  flight  hours,  or 
within  14  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(2)  For  Model  737-100  and  -200  series 
airplanes:  Insf>ect  prior  to  the  accumulation 
of  40,000  total  flight  hours,  or  within  10  days 
after  the  effective  date  of  this  AD.  whichever 
occurs  later. 

(3)  For  all  airplanes:  Inspect  prior  to  the 
accumulation  of  50.000  total  flight  hours,  or 


within  5  days  a^.er  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(d)  For  all  airplanes:  Prior  to  the 
accumulation  of  30.000  total  flight  hours  or 
within  45  days  after  the  effective  date  of  this 
AD.  whichever  occurs  later,  remove  the  fuel 
boost  pump  wiring  from  the  in-tank  conduit 
for  the  aft  boost  pumps  in  main  tanks  #1  and 
•2.  and  the  center  tank  left  and  right  boost 
pumps,  and  perform  a  detailed  visual 
inspection  to  detect  damage  of  the  wiring,  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  737-28A1120. 
dated  April  24, 1998,  as  revised  by  Notices 
of  Status  Change  NSC  01,  dated  May  7, 1998, 
NSC  02,  dated  May  8,  1998,  and  NSC  03. 
dated  May  9. 1998. 

(e)  If  red,  yellow,  blue,  or  green  wire 
insulation  cannot  be  seen  through  the  outer 
jacket  of  the  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraph  (e)(1). 
(e)(2).  or  (e)(3)  of  this  AD  in  accordance  with 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120.  dated  April  24.  1998. 
as  revised  by  Notices  of  Status  Change  NSC 
01.  dated  May  7. 1998.  NSC  02.  dated  May 
8. 1998.  and  NSC  03.  dated  May  9. 1998. 

(1)  Install  teflon  sleeving  over  the  electrical 
cable,  and  reinstall  the  cable.  Or 

(2)  Reinstall  the  electrical  cable  without 
teflon  sleeving  over  the  cable.  Within  500 
flight  hours  after  accomplishment  ofthe 
reinstallation,  repwat  the  inspiection 
described  in  p>aragraph  (d)  of  this  AD;  and 
install  teflon  sleeving  over  the  cable.  Or 

(3)  Replace  the  electrical  cable  with  new 
cable  without  teflon  sleeving.  Within  18 
months  or  6.000  flight  hours,  whichever 
occurs  first,  ref)eat  the  inspection  specified  in 
paragraph  (d)  of  this  AD,  and  install  teflon 
sleeving  over  the  cable. 

(f)  If  red,  yellow,  blue,  or  green  wire 
insulation  can  be  seen  through  the  outer 
jacket  of  the  electrical  cable  during  any 
insp)ection  required  by  this  ad,  but  no 
evidence  of  electrical  arcing  is  found:  Prior 
to  further  flight,  accomplish  either  paragraph 
(f)(1)  or  {f)(2)  of  this  AD  in  accordance  with 
the  procedures  sptecified  in  Boeing  Alert 
Service  Bulletin  737-28A1120,  dated  April 
24, 1998,  as  revised  by  Notices  of  Status 
Change  NSC  01,  dated  May  7, 1998,  NSC  02. 
dated  May  8,  1998,  and  NSC  03,  dated  May 
9,  1998. 

(1)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(2)  Replace  the  electrical  cable  with  a  new 
cable  without  teflon  sleeving.  Within  18 
months  or  6.000  flight  hours,  whichever 
occurs  first,  repeat  the  insp>ection  described 
in  paragraph  (d)  of  this  AD;  and  install  teflon 
sleeving  over  the  cable. 

(g)  If  any  evidence  of  electrical  arcing  but 
no  evidence  of  fuel  leakage  is  found  on  the 
removed  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraphs  (g)(1) 
and  (g)(2)  of  this  AD  in  accordance  with  the 
procedures  sp)ecified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24.  1998. 
as  revised  by  Notices  of  Status  Change  NSC 
01,  dated  May  7. 1998.  NSC  02,  dated  May 
8, 1998,  and  NSC  03.  dated  May  9. 1998. 


(1)  Verify  the  integrity  ofthe  conduit  in 
accordance  with  the  instructions  contained 
in  NSC  03  to  the  alert  service  bulletin.  And 

(2)  Accomplish  either  paragraph  (g)(2)(i)  or 
(g)(2)(ii)  of  this  AD  in  accordance  with  the 
alert  service  bulletin. 

(i)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(ii)  Replace  the  electrical  cable  with  a  new 
cable  without  teflon  sleeving.  Within  18 
months  or  6.000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d)  of  this  AD;  and  install  teflon 
sleeving  over  the  cable. 

(h)  If  any  evidence  of  fuel  is  found  on  the 
removed  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraphs  (h)(1) 
and  (h)(2)  of  this  AD  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24,  1998. 
as  revised  by  Notices  of  Status  Change  NSC 
01.  dated  May  7. 1998.  NSC  02.  dated  May 
8. 1998.  and  NSC  03.  dated  May  9. 1998. 

(1)  Replace  the  conduit  section  where 
electrical  arcing  was  found.  And 

(2)  Accomplish  either  paragraph  (h)(2)(i)  or 
(h)(2)(ii)ofthisAD. 

(i)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(ii)  Replace  the  electrical  cable  with  a  new 
cable  without  teflon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d)  of  this  AD;  and  install  teflon 
sleeving  over  the  cable. 

(i)  For  Groups  1  and  2  airplanes,  as 
identified  in  Boeing  Alert  Service  Bulletin 
737-28A1120.  dated  April  24, 1998: 
Conctirrent  with  the  first  accomplishment  of 
corrective  action  in  accordance  with 
paragraph  (e).  (f).  (g).  or  (h)  of  this  AD.  as 
applicable,  replace  the  case  ground  wire  with 
a  new  wire  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-28A1120,  dated  April 
24,  1998;  as  revised  by  Notices  of  Status 
Change  NSC  01.  dated  May  7. 1998.  NSC  02. 
dated  May  8.  1998,  and  NSC  03,  dated  May 
9,  1998. 

(j)  Installation  of  teflon  sleeving  over  any 
electrical  cable  that  is  new  or  has  teen 
inspected  in  accordance  with  ptaragraph  (a), 
(b),  (c).  or  (d)  of  this  AD.  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(k)  If  any  damage  specified  in  paragraph  (f). 
(g).  or  (h)  of  this  AD  is  found  during  any 
inspection  required  by  this  AD.  within  10 
days  after  accomplishing  the  inspection 
required  by  paragraph  (a),  (b).  (c).  or  (d)  of 
this  AD,  as  applicable,  accomplish 
paragraphs  (k)(l)  and  (k)(2)  of  this  AD. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  Submit  any  damaged  electrical  cables 
and  conduits  to  Boeing,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-28A1120. 
djted  April  24. 1998.  as  revised  by  Notices 
of  Status  Change  NSC  01.  dated  May  7, 1998. 
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NSC  02.  dated  May  8.  1998.  and  NSC  03. 
dated  May  9, 1998;  include  the  serial  number 
of  the  airplane,  the  number  of  total  flight 
hours  and  flight  cycles  accumulated  on  the 
airplane,  and  the  location  of  the  electrical 
cable  on  the  airplane. 

(2)  For  airplanes  that  are  inspected  after 
the  effective  date  of  this  AD,  submit  the  serial 
number  of  the  airplane,  the  number  of  total 
flight  hours  and  flight  cycles  accumulated  on 
the  airplane,  and  the  location  of  the  electrical 
cable  on  the  airplane  to  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACQ),  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington  98055- 
4056,  fax  (425)  227-1181. 

(1)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

(1)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with 
telegraphic  AD  T98-10-51  or  telegraphic  AD 
T98-11-51  are  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft-om  the  Seattle  ACO. 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(n)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
28A1120,  dated  April  24,  1998.  as  revised  by 
Notices  of  Status  Change  NSC  01.  dated  May 
7, 1998,  NSC  02,  dated  May  8,  1998.  and  NSC 
03,  dated  May  9. 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW,,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 
DC. 

(o)  This  amendment  becomes  effective  on 
June  29, 1998,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T98-11-52, 
issued  on  May  14. 1998.  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton.  Washington,  on  June  12. 
1998. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(PR  Doc.  98-16308  Filed  6-23-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-181-AD;  Am«r>dment 
39-10825;  AO  98-13-34] 

RIN2120-AA64 

Airworttiiness  Directives;  Empresa 
Brasileira  de  Aeronautica,  S.A. 
(EMBRAER),  Model  EMB-145  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  EMBRAER  Model 
EMB-145  series  airplanes.  This  action 
requires  repetitive  emergency  extension 
(free-fall)  functional  tests  of  the  nose 
landing  gear  (NLG),  and  lubrication  of 
all  NLG  hinge  points,  to  ensure  that  the 
NLG  extends  and  locks  down  properly; 
and  corrective  action,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  NLG  to  extend  and 
lock  down  properly,  which  could  result 
in  damage  to  the  airplane  structure,  and 
consequent  reduced  controllability  of 
the  airplane  upon  landing. 
DATES:  Effective  July  9, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  9.  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  24.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
181-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson,  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch.  ACE- 
117A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia 
30349;  telephone  (770)  703-6083;  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION:  The 
Departmento  de  Aviacao  Civil  (DAC). 
which  is  the  airworthiness  authority  for 
Brazil,  recently  notified  the  FAA  that  an 
unsafe  condition  may  exi^t  on  all 
EMBRAER  Model  EMB-145  series 
airplanes.  The  DAC  advises  that  it  has 
received  a  report  indicating  that  the 
nose  landing  gear  (NLG)  on  a  Model 
EMB-145  series  airplane  failed  to 
extend  and  lock  down  upon  landing, 
even  after  accomplishment  of  the 
procedures  for  abnormal  emergency 
landing  gear  extension  by  the  override 
switch  and  free-fall  mechanism.  As  a 
result,  the  airplane  landed  with  the  NLG 
not  fully  locked  in  the  down  position, 
which  resulted  in  minor  damage  to  the 
airplane  structure.  The  exact  cause  of 
the  failure  of  the  NLG  to  extend  and 
lock  down  properly  has  not  been 
determined  at  this  time.  This  condition, 
if  not  corrected,  could  result  in  damage 
to  the  airplane  structure,  and 
consequent  reduced  controllability  of 
the  airplane  upon  landing. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Alert  Service 
Bulletin  145-32-A029,  dated  April  15, 
1998,  which  describes  procedures  for 
performing  repetitive  emergency 
extension  (free-fall)  functional  tests  of 
the  NLG.  and  lubrication  of  all  NLG 
hinge  points,  to  ensure  that  the  NLG 
extends  and  locks  down  properly;  and 
corrective  action,  if  necessary. 
Corrective  actions  include  performing  a 
normal  system  functional  test  of  the 
NLG  for  five  cycles,  and  repeating  the 
emergency  extension  functional  test  of 
the  NLG. 

EMBRAER  Alert  Service  Bulletin 
145-32-A029.  dated  April  15. 1998. 
references  two  chapters  in  the 
EMBRAER  Aircraft  Maintenance 
Manual  (AMM)  as  additional  sources  of 
information  to  accomplish  the 
functional  test  procedures.  Chapter  32- 
34-00  of  the  AMM  describes  procedures 
for  the  emergency  extension  (free-fall) 
functional  test,  and  Chapter  32-30-00  of 
the  AMM  describes  procedures  for  the 
normal  system  functional  extension  test. 

The  DAC  classified  this  alert  service 
bulletin  as  mandatory  and  issued 
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Brazilian  airworthiness  directive ,98-05- 
01,  dated  May  12. 1998.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  NLG  to  extend  and 
lock  down  properly,  which  could  result 
in  damage  to  the  airplane  structure,  and 
consequent  reduced  controli.:bihty  of 
the  airplane  upon  landing.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously,  except  as 
described  below. 

Differences  Between  the  AD  and  the 
Relevant  Service  Information 

Operators  should  note  that,  although 
the  alert  service  bulletin  recommends 
accomplishment  of  the  emergency 
extension  functional  test  of  the  NLG  and 
lubrication  of  the  NLG  within  100  flight 
hours  (after  the  release  of  the  alert 
service  bulletin),  the  FAA  has 
determined  that  an  interval  of  50  flight 
hours  after  the  effective  date  of  this  AD 
is  a  more  appropriate  compliance  time 
for  this  AD.  In  consonance  with  the 
DAC.  the  FAA  has  determined  that, 
because  of  the  safety  implications  and 
consequences  of  possible  failure  of  the 
NLG  to  extend  and  lock  down  properly 
upon  landing,  it  is  necessary  to  require 
a  shorter  compliance  time  to  ensure  the 
continued  operational  safety  of  the  fleet. 

Operators  also  should  note  that  the 
Brazilian  airworthiness  directive  and 
the  EMBRAER  alert  service  bulletin 
specify  that  if  emy  discrepancy  is  found 
on  an  airplane,  it  should  be  reported 
immediately  to  the  manufacturer  to 
await  instructions  before  the  airplane  is 
returned  to  service.  However,  in  Ught  of 
the  type  of  corrective  action  required  to 
address  the  identified  unseife  condition, 


and  in  consonance  with  existing 
bilateral  airworthiness  agreements,  the 
FAA  has  determined  that  for  this  AD, 
corrective  action  approved  by  either  the 
FAA  or  the  DAC  (or  its  delegated  agent) 
is  acceptable  for  compliance  with  this 
AD. 

In  addition,  operators  should  note 
that  the  alert  service  bulletin  specifies 
that  corrective  actions  be  accomplished 
if  the  NLG  extension  time  exceeds  by 
more  than  10  seconds  the  time  limit 
specified  in  EMBRAER  AMM.  chapter 
32-34-00.  However,  the  FAA  has 
determined  that  an  additional  10-second 
time  limit  is  not  appropriate,  and  that  it 
is  necessary  to  Umit  the  time  allowed 
for  the  functional  test  to  a  30-second 
total  time  limit  to  ensure  continued 
operational  safety  of  the  fleet. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  them  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  98-NM-181-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-34    Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER): 
Amendment  39-10625.  Docket  98-NM- 
181-AD. 

Applicability:  All  Model  EMB-145  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG)  to  extend  and  lock  down  properly, 
which  could  result  in  damage  to  the  airplane 
structure,  and  consequent  reduced 
controllability  of  the  airplane  upon  landing, 
accomplish  the  following: 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  perform  an  emergency 
extension  (free-fall]  functional  test  of  the 
NLG,  to  ensure  that  the  mechanism  extends 
and  locks  down  properly,  in  accordance  with 
EMBRAER  Alert  Service  Bulletin  145-32- 
A029,  dated  April  15,  1998.  Repeat  the 
functional  test  and  lubrication  procedures 
thereafter  at  intervals  not  to  exceed  every 
"A"  check,  but  no  later  than  400  flight 
cycles. 

Note  2:  The  alert  service  bulletin  references 
EMBRAER  Aircraft  Maintenance  Manual 
(AMM),  Chapter  32-34-00,  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  emergency  extension 
functional  test. 

(1)  If  the  extension  time  of  the  landing  gear 
is  within  30  secor.ds,  prior  to  further  flight, 
lubricate  all  NLG  hinge  points  in  accordance 
with  Figure  1  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 

(2)  If  the  extension  time  of  the  landing  gear 
exceeds  30  seconds,  prior  to  further  flight, 
accomplish  the  requirements  of  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Lubricate  all  NLG  hinge  points  in 
accordance  with  Figure  1  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  And 

(ii)  Perform  a  normal  system  functional  test 
of  the  NLG  fpr  five  cycles,  and  repeat  the 
emergency  extension  functional  test  specified 
by  paragraph  (a)  of  this  AD.  If  the  extension 
and  locking  time  still  exceeds  30  seconds, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  either  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(ACO),  FAA,  Small  Airplane  Directorate,  or 


the  Departmento  de  Aviacao  Civil  (DAC)  (or 
its  delegated  agent). 

Note  3:  The  alert  service  bulletin  references 
EMBRAER  AMM,  Chapter  32-30-00,  as  an 
additional  source  of  service  information  for 
accomplishment  of  the  normal  system 
functional  test. 

(3)  If  any  malfunction  other  than  that 
specified  in  paragraph  (a)(2)  of  this  AD  is 
detected,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  ACO,  or  the  DAC  (or  its 
delegated  agent). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  tests  and  lubrication  shall  be  done 
in  accordance  with  EMBRAER  Alert  Service 
Bulletin  145-32-A029,  dated  April  15,  1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225.  Sao 
Jose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  98-05- 
01,  dated  May  12, 1998. 

(e)  This  amendment  becomes  effective  on 
July  9,  1998. 

Issued  in  Renton,  Washington,  on  June  16, 
1998. 

DarreU  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-16497  Filed  6-23-98;  8:45  am) 

BILUNQ  CODE  4910-13-U 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange  Visitor  Program 

agency:  United  States  Information 
Agency. 


ACTION:  Notice  of  suspension  of 
applicability  of  certain  requirements. 

SUMMARY:  The  Agency  is  temporarily 
suspending  the  application  of  certain 
requirements  governing  program  status 
and  on-campus  and  off-campus 
employment  for  J-1  students  whose 
means  of  Bnancial  support,  as  reflected 
on  their  Form  IAP-66,  Certificate  of 
Eligibility  for  Exchange  Visitor  Status,  is 
from  Indonesia,  South  Korea,  Malaysia, 
Thailand,  or  the  Philippines.  This 
action  is  necessary  to  mitigate  the 
adverse  impact  upon  these  students  due 
to  the  sharp  and  sudden  drop  in  the 
value  of  the  currencies  of  Indonesia, 
South  Korea,  Malaysia,  Thailand,  and 
the  Philippines. 

DATES:  This  action  is  effective  June  24, 
1998  and  will  remain  in  effect  until 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Lawrence,  Program  Designation 
Branch  Chief,  Office  of  Exchange  Visitor 
Program  Services,  United  States 
Information  Agency,  301  4th  Street,  SW, 
Washington,  DC  20547;  Telephone  (202) 
401-9823 

SUPPLEMENTARY  INFORMATION:  Over  the 
past  several  months,  the  currencies  of 
Indonesia,  South  Korea.  Malaysia. 
Thailand,  and  the  Philippines  have 
suffered  a  severe  drop  in  value  relative 
to  the  United  States  dollar.  This 
economic  crisis  in  their  home  countries 
has  in  turn  affected  Exchange  Visitor 
Program  college  and  university  students 
studying  in  the  United  States.  These 
students,  many  of  whom  are  dependent 
upon  financial  support  originating  in 
their  home  country  have  found 
themselves  without  funds.  To 
ameriolate  the  hardship  arising  from 
this  lack  of  financial  support  and 
facilitate  these  students  continued 
studies,  the  Agency  is  suspending  the 
application  of  the  full  course  of  study 
requirement  set  forth  at  22  CFR 
514.23(e)  and  the  application  of  the 
requirements  governing  student 
employment  set  forth  at  22  CFR 
514.23(g)  effective  June  24, 1998  until 
rescinded. 

College  and  university  students  in  J- 
1  status  whose  means  of  financial 
support  comes  from  Indonesia,  South 
Korea,  Malaysia,  Thailand,  or  the 
Philippines  and  whose  financial 
support  has  been  disrupted,  reduced,  or 
eliminated  due  to  the  economic  crisis  in 
their  home  country  may  be  authorized 
to  pursue  full-time  or  part-time  on- 
campus  or  off-campus  employment  by 
their  responsible  officers.  A  reduction  in 
course  load  may  be  necessary  for  some 
students  due  to  employment  and 
accordingly,  such  students  will  be 
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deemed  to  be  in  valid  J-1  Exchange 
Visitor  Program  student  status  if  they 
are  (i)  an  undergraduate  student  and 
enrolled  for  not  less  than  six  semester 
hours  of  academic  credit  or  its 
recognized  equivalent;  or  (ii)  a  graduate 
student  enrolled  for  not  less  than  three 
hours  of  academic  credit  or  its 
recognized  equivalent. 

Responsible  officers  who  authorize 
on-campus  or  off-campus  employment 
for  these  students  should  type  or  print 
on  the  pink  copy  of  the  Form  IAP-66 
"Special  Student  Relief  work 
authorization  granted  from  (insert 
beginning  date  of  employment)  until 
(insert  the  earlier  of  the  last  day  of  the 
student's  program  or  one  year  from  the 
beginning  date  of  employment),"  and 
sign  and  date  such  notation.  If  a  reduced 
course  load  is  also  authorized  due  to  the 
employment,  the  responsible  officer 
should  type  or  print  on  the  pink  copy 
of  the  Form  IAP-66  "reduced  course 
load  authorized,"  and  sign  and  date 
such  notation. 

The  Agency's  suspension  of  the 
application  of  the  requirements  set  forth 
in  22  CFR  514.23(e)  and  22  CFR 
514.23(g)  for  these  identified  students 
will  continue  until  amended  or 
rescinded  by  the  Agency  in  a  document 
published  in  the  Federal  Register. 

Dated:  )une  16,  1998. 
Joseph  Duffeyr 
Director. 
(FR  Doc.  98-16588  Filed  6-23-98;  8:45  am] 

BILUNQ  CODE  •230-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 
[SPATS  No.  MO-034-FOR] 

Missouri  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving  a  proposed 
amendment  to  the  Missouri  abandoned 
mine  land  reclamation  plan  (hereinafter 
referred  to  as  the  "Missouri  plan") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  is  intended  to  revise  the 
Missouri  plan  to  allow  the  Missouri 
Department  of  Natural  Resources,  Land 
Reclamation  Commission,  Land 
Reclamation  Program  to  assume 
responsibility  for  administering  the 
abandoned  mine  land  reclamation 


emergency  program  in  Missouri  on 
behalf  of  OSM. 

EFFECTIVE  DATE:  June  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Perry  Pursell,  Office  of  Surface  Mining, 
Mid-Continent  Regional  Coordinating 
Center,  Alton  Federal  Building,  501 
Belle  Street,  Alton,  Illinois  62002. 
Telephone:  (618)  463-6460. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Missouri  Plan 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Missouri  Plan 

On  January  29, 1982,  the  Secretary  of 
the  Interior  approved  the  Missouri  plan. 
Background  information  on  the 
Missouri  plan,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  approval  of  the  plan  can  be 
found  in  the  January  29,  1982,  Federal 
Register  (47  FR  4253).  Subsequent 
actions  concerning  the  Missouri  plan 
and  amendments  to  the  plan  can  be 
found  at  30  CFR  925.25. 

n.  Submission  of  the  Proposed 
Amendment 

Section  410  of  SMCRA  authorizes  the 
Secretary  to  use  funds  under  the 
abandoned  mine  land  reclamation 
(AMLR)  program  to  abate  or  control 
emergency  situations  in  which  adverse 
effects  of  past  coal  mining  pose  an 
immediate  danger  to  the  public  health, 
safety,  or  general  welfare.  On  September 
29,  1982  (47  FR  42729),  OSM  invited 
States  to  amend  their  AMLR  plans  for 
the  purpose  of  undertaking  emergency 
reclamation  programs  on  behalf  of  OSM. 
States  would  have  to  demonstrate  that 
they  have  the  statutory  authority  to 
undertake  emergencies,  the  technical 
capability  to  design  and  supervise  the 
emergency  work,  and  the  administrative 
mechanisms  to  quickly  respond  to 
emergencies  either  directly  or  through 
contractors. 

Under  the  provisions  of  30  CFR 
884.15,  any  State  may  submit  proposed 
amendments  to  its  approved  AMLR 
plan.  If  the  proposed  amendments 
change  the  scope  or  major  policies 
followed  by  the  State  in  the  conduct  of 
its  AMLR  program,  OSM  must  follow 
the  procedures  set  out  in  30  CFR  884.14 
for  reviewing  and  approving  or 
disapproving  the  proposed 
amendments. 

The  proposed  assumption  of  the 
AMLR  emergency  program  on  behalf  of 
OSM  is  a  major  addition  to  the  Missouri 
plan.  Therefore,  to  assume  the 
emergency  program,  Missouri  must 
either  revise  its  plan  to  include 
administering  the  AMLR  emergency 


program,  or  demonstrate  that  its  plan 
currently  includes  provisions  for 
assuming  and  administering  the 
emergency  program. 

By  letter  dated  March  31,  1998 
(Administrative  Record  No.  AML-MO- 
103),  Missouri  submitted  an  amendment 
to  its  plan  pursuant  to  SMCRA. 
Missouri  submitted  the  amendment  at 
its  own  initiative.  The  amendment  is 
intended  to  demonstrate  Missouri's 
capability  to  effectively  undertake  the 
AMLR  emergency  program  on  behalf  of 
OSM.  In  its  formal  submittal,  Missouri 
stated  that  a  review  of  the  Missouri  plan 
indicates  that  the  authority  already 
exists  for  the  Missouri  Department  of 
Natural  Resources,  Land  Reclamation 
Commission,  Land  Reclamation 
Program  (LRP)  to  assume  responsibility 
for  the  AMLR  emergency  program. 
Missouri  noted  that  the  designation  by 
the  governor  and  the  legal  opinion  of 
the  State  Attorney  General  that  are 
included  in  its  plan  are  applicable  to  all 
AML  activities,  including  the 
emergency  program,  and  that  all  other 
existing  policies  and  procedures  in  its 
plan  are  adequate  to  cover  the 
emergency  program,  with  two  rtiinor 
exceptions.  These  exceptions  were 
addressed  in  Missouri's  technical 
capability  to  design  and  supervise  the 
emergency  works,  and  Missouri's 
amendment.  The  applicable  parts  of  the 
existing  Missouri  plan  and  the  revisions 
to  the  plan  that  would  demonstrate  that 
Missouri  has  the  authority  to  undertake 
emergencies,  Missouri's  technical 
capacity  to  design  and  supervise  the 
emergency  work,  and  Missouri's 
administrative  mechanisms  to  quickly 
respond  to  emergencies  either  directly 
or  through  contractors  are  discussed 
below. 

A.  The  following  information,  taken 
from  the  approved  Missouri  plan,  was 
included  by  reference  in  Missouri's 
formal  submission  to  OSM  in  order  to 
verify  that  the  authority  already  exists 
for  the  LRP  to  assume  AMLR  emergency 
program  responsibilities: 

1.  A  letter  from  the  Governor  that 
designates  the  Missouri  Department  of 
Natural  Resources.  Land  Reclamation 
Commission  as  the  agency  responsible 
for  the  Abandoned  Mine  Land 
Reclamation  Program  in  Missouri. 

2.  A  legal  opinion  from  the  Attorney 
General  that  tne  Missouri  Department  of 
Natural  Resources,  Land  Reclamation 
Commission  has  the  power  to 
administer  the  Abandoned  Mine  Land 
Reclamation  Program  in  Missouri. 

3.  A  copy  of  sections  444.810,  .825, 
.915,  .920,  .925,  .930,  and  .940  of  the 
Revised  Statutes  of  Missouri  (RSMo), 
the  Missouri  Land  Reclamation  Act. 
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RSMo  section  444.915.1(5)  authorizes 
the  LRR  to  spend  monies  from  the  State 
Abandoned  Mine  Reclamation  Fund  for 
restoration,  reclamation,  abatement, 
control  or  prevention  of  adverse  effects 
of  coal  mining  practices  when  an 
emergency  exists. 

4.  A  copy  of  the  Missouri  Abandoned 
Mine  Land  Reclamation  Program 
regulations  (Code  of  State  Regulations, 
10  CSR  40-9.010,  .020,  .030,  .040.  .050, 
and  .060).  Missouri's  regulations  at  10 
CFR  40-9.030(4)  provide  the  right  to 
enter  upon  any  land  where  an 
emergency  exists  and  on  any  other  land 
to  have  access  to  the  land  where  the 
emergency  exists  to  restore,  reclaim, 
abate,  control  or  prevent  the  adverse 
effects  of  coal  mining  practices  and  to 
do  all  things  necessary  or  expedient  to 
protect  the  public  health,  safety  or 
general  welfare.  Procediues  are 
provided  for  this  entry. 

B.  Missouri  submitted  a  statement  to 
demonstrate  the  LRP's  technical 
capability  to  design  and  supervise  the 
emergency  work.  The  statement 
included  references  to  work  completed 
on  non-emergency,  high  priority 
reclamation  projects,  the  number  of 
AML  Section  staff  working  on 
reclamation  projects,  and  the  ability  of 
the  staff  members  to  prepare  project 
designs  and  contract  dociunents  and  to 
provide  in-house  resident  inspection 
services. 

C.  Missouri  updated  its  plan  policy 
and  procedures  at  sections  884.13(c)(6), 
rights  of  entry,  and  884.13(d)(3), 
purchasing  and  procurement,  to  ensure 
that  it  has  the  administrative 
mechanisms  to  quickly  respond  to 
emergencies  either  directly  or  through 
contractors. 

D.  After  assuming  the  emergency 
program,  Missouri  would  conduct 
investigations  of  potential  emergency 
sites  and  perform  remedial  reclamation, 
following  OSM's  concurrence  that  an 
emergency  situation  exists.  Missouri 
stated  in  its  proposal  that  in 
administering  the  AMLR  emergency 
program,  it  would  follow  procedures 
that  are  in  compliance  with  the  Federal 
Assistance  Manual,  Chapter  4-30, 
"Characteristics  of  Grantee- 
Administered  Emergency  Reclamation 
Activities." 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  22, 
1998.  Federal  Register  (63  FR  19874), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
May  22. 1998. 


m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
884.14  and  884.15,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

A.  Revisions  to  the  Missouri  Plan  Policy 
and  Procedure  Sections 

1.  Section  884.13(c)(6),  Rights  of  Entry 

Missouri  proposed  to  revise  its  policy 
concerning  right  of  entry  fro  emergency 
purposes  by  removing  the  language  that 
allowed  emergency  entries  only  upon 
request  from  the  Office  of  Surface 
Mining.  This  revised  paragraph  reads  as 
follows. 

In  the  event  of  an  emergency,  this  agency 
may  enter  onto  private  property  and  perform 
whatever  measures  are  necessary  to  protect 
the  public  health,  safety,  or  welfare  from  past 
coal  mining  practices.  If  written  consent 
cannot  be  obtained  for  the  purpose  of 
emergency  reclamation,  and  if  notice  cannot 
be  given  prior  to  entry,  notice  will  be  given 
to  the  landowner  as  soon  after  entry  as  is 
practical. 

The  Director  finds  that  the 
requirements  of  the  revised  policy  in 
section  884.13(c)(6)  are  consistent  with 
requirements  in  the  Missouri  regulation 
at  10  CSR  40-9.030(4)  and  the  Federal 
regulation  at  30  CFR  877.14,  concerning 
entry  for  emergency  reclamation. 

2.  Section  884.13(d)(3),  Purchasing  and 
Procurement 

Missouri  revised  the  procurement 
thresholds  for  services  supplies  and 
products  contracts.  The  proctirement 
thresholds  that  requires  the  use  of 
formal  sealed  bids  was  raised  from 
$10,000  to  $25,000.  The  procurement 
threshold  that  requires  compliance  with 
State  small  purchase  procedures  was 
raised  from  $10,000  to  $25,000.  The 
negotiated  procurement  threshold  was 
lowered  from  $10,000  to  $3,000. 
Procurements  in  excess  of  $25,000  are  to 
be  recorded  with  the  specified 
justification  information. 

The  Director  finds  that  a  procurement 
threshold  of  $25,000  is  adequate  for 
implementation  of  an  AMLR  Emergency 
Program,  and  the  proposed  revisions  are 
consistent  with  the  requirements  of  30 
CFR  884.13(d)(3). 

B.  AMLR  Emergency  Program 
Demonstrations 

OSM's  guidelines,  published  in  the 
September  29, 1982,  Federal  Register 

(47  FR  42729),  outline  three 
requirements  for  State  assumption  of  the 
AMLR  emergency  program.  To  be 
granted  emergency  authority  by  OSM. 
the  State  agency  must  demonstrate  that 
it  has  the:  (1)  statutory  authority  to 


imdertake  emergencies,  (2)  technical 
capability  to  design  and  supervise  the 
emergency  work,  and  (3)  administrative 
mechanisms  to  respond  quickly  to 
emergencies  either  directly  or  through 
contractors. 

1.  Statutory  Authority 

The  LRP  has  had  statutory  authority 
imder  RSMo  section  444.915.1(5)  to 
administer  an  emergency  response 
program  since  approval  of  the  Missouri 
plan  on  January  21.  1982.  In  order  to 
implement  this  authority.  Missouri's 
regulation  at  10  CSR  40-9.030(4) 
provides  for  right  of  entry  on  any  land 
where  an  emergency  exists.  In  a  letter 
dated  January  25. 1980.  the  Governor  of 
Missouri  designated  the  Missouri 
Department  of  Natural  Resources.  Land 
Reclamation  Commission  as  the  State 
agency  responsible  for  the  Abandoned 
Mine  Land  Reclamation  Program  in 
Missouri.  The  Missouri  Attorney 
General  issued  an  official  opinion  on 
July  24.  1981.  that  the  Missouri 
Department  of  Natural  Resources.  Land 
Reclamation  Commission  is  authorized 
under  State  law  to  establish,  administer 
and  conduct  a  State  reclamation 
program  in  accordance  with  the 
requirements  of  Title  IV  of  the  Federal 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  the  regulations 
promulgated  thereunder,  and  the  State 
Reclamation  Plan.  Title  IV  of  SMCRA 
covers  both  the  regular  AMLR  program 
and  the  emergency  reclamation 
program. 

2.  Technical  Capability 

The  LRP  has  demonstrated  through 
past  performance  that  it  has  the 
technical  capability  to  implement  an 
AMLR  emergency  prognun.  In  its  March 
31,  1998,  submission  of  the  amendment, 
Missouri  submitted  the  following 
statement  to  demonstrate  the  LRP's 
technical  capability  to  design  and 
supervise  the  emergency  work. 

Over  the  past  four  years,  Missouri  has 
successfully  completed  several  high  priority 
shaft  closure  and  four  subsidence 
reclamation  projects.  Although  these  were 
non-emeigency  projects,  they  were 
completed  in  a  timely  manner  and  the  scope 
of  work  was  similar  to  Missouri's  past  AML 
emergency  projects.  With  six  Land 
Reclamation  Specialists  and  a  registered 
professional  engineer  on  the  AML  Section 
staff,  the  LRP  has  the  technical  capability  to 
respond  rapidly  to  AML  emergency 
situations.  Project  designs  and  contract 
documents  can  be  prepared  in-house, 
avoiding  the  usual  time  delays  associated 
with  procuring  and  coordinating  consulting 
engineering  services  agreements.  The  AML 
Section  can  also  provide  in-house  resident 
inspection  services,  since  emergency 
reclamation  projects  are  typically  of  short 
duration. 
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Missouri  has  conducted  an  AMLR 
Program  since  1982.  Technical 
capabilities  utilized  for  emergency 
reclamation  projects  are  the  same  as 
those  used  for  normal,  high  priority 
reclamation  projects;  usually,  only  the 
project  schedule  is  different.  OSM's 
oversight  reviews  for  the  past  10  years 
have  confirmed  that  the  Missouri  LRP 
has  conducted  subsidence  abatement 
project  design  and  construction  work 
and  has  filled  mine  voids  on  many 
occasions  with  a  high  degree  of 
competence  and  success.  OSM's  annual 
oversight  reports  also  indicate  that 
closure  of  shafts  and  mine  portals  and 
treatment  of  subsidence  areas  have  been 
part  of  Missouri's  high  priority  AMLR 
program  for  many  years.  As  of  the  end 
of  evaluation  year  1997,  the  Missouri 
LRP  had  closed  125  vertical  openings 
and  43  open  mine  portals  and  stabilized 
634  acres  of  mine  subsidence.  These  are 
the  same  types  of  abandoned  mine  land 
features  that  are  likely  to  be 
encountered  in  the  AMLR  emergency 
program.  OSM  found  in  its  review  of  the 
Missouri  plan  and  OSM's  annual 
oversight  reports  for  1991  through  1997 
that  Missouri  has  developed  and  refined 
the  in-house  investigation,  design,  and 
profBct  administration  abilities 
necessary  to  administer  an  AMLR 
program  and  an  emergency  response 
program. 

3.  Administrative  Mechanisms 

A  review  of  Missouri's  revised    " 
purchasing  and  procurement  procediues 
at  section  884.13(d)(3)  found  that  the 
LRP  has  the  authority  to  issue  contracts 
for  emergency  work  in  amounts  up  to 
$25,000.  The  $25,000  limit  is  similar  to 
the  small  purchase  threshold  for  Federal 
agencies  and  will  allow  Missoiui 
adequate  flexibility  to  address 
emergency  conditions.  Other 
administrative  processes  required  to 
implement  the  emergency  program  are 
the  same  as  those  already  in  place  for 
the  Missouri  AMLR  program. 

In  accordance  with  section  405  of 
SMCRA  and  30  CFR  884.15.  Missouri 
has  submitted  an  amendment  to  its 
AMLR  plan,  and  the  Director  has 
determined,  pursuant  to  30  CFR  884.14. 
that: 

(1)  The  public  has  been  given 
adequate  notice  and  opportunity  to 
comment,  and  the  record  does  not 
reflect  major  unresolved  controversies. 

(2)  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

(3)  The  State  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  implement  the  amendment. 

(4)  The  proposed  plan  amendment 
meets  all  requirements  of  the  Federal 


AMLR  program  regulations  at  30  CFR 
Chapter  VIL  Subchapter  R. 

(5)  The  State  has  an  approved  State 
Regulatory  Program. 

(6)  The  amendment  is  in  compliance 
with  all  applicable  State  and  Federal 
laws  and  regulations. 

Therefore,  the  Director  finds  that  the 
proposed  Missouri  plan  amendment 
allowing  the  State  to  assume 
responsibility  for  an  emergency 
response  reclamation  program  on  behalf 
of  OSM  is  in  compliance  with  SMCRA 
and  meets  the  requirements  of  the 
Federal  regulations. 

IV.  Summary  and  Disposition  of 
Conunents 

Public  Comments 

OSM  solicited  public  comments  and 
provided  an  opportunity  for  a  public 
hearing  on  the  proposed  amendment. 
No  public  comments  were  received,  and 
because  no  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  884.14(a)(2)  and 
884.15(a),  OSM  solicited  comments  on 
the  proposed  amendment  from  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Missouri  plan 
(Administrative  Record  No.  AML-MO- 
104).  No  comments  were  received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed  plan 
amendment  and  Missouri's  request  to 
assiune  the  AMLR  emergency  program 
as  submitted  by  Missouri  on  March  31. 
1998. 

The  Federal  regulations  at  30  CFR 
Part  925.  codifying  decisions  concerning 
the  Missouri  plan,  are  being  amended  to 
implement  this  decision. 

VL  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  1 2988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  apphcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof,  since  each  such  plan  is  drafted 


and  promulgated  by  a  specific  State  or 
Tribe,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  rv  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Part  884. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule.  Agency  decision 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
Appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assimiptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  925 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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Dated:  June  16,  1998. 
Kathy  Karpan, 

Director  Office  of  Surface  Mining. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  925  is  amended 
as  set  forth  below: 


PART  925— MISSOURI 

1.  The  authority  citation  for  Part  925 
continues  K)  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  925.25  is  amended  in  the 
table  by  adding  a  new  entry  in 


chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§925.25    Approval  of  Missouri  abandoned 
mine  land  reclaniation  plan  amendments. 


Original  amend- 
ment submis- 
sion date 


Date  of  final 
publication 


Citation/descnption 


Marcti  31.  1998      June  24,  1998  ..     AMLR  plan  sections  884.13(c)(6)  and  (d)(3);  Emergency  response  reclamation  program. 


(FR  Doc.  98-16811  Filed  6-23-98;  8:45  am) 

BILUNG  COOE  4310-06-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcen>ent 

30  CFR  Part  946 
[VA-112-FOR] 

Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving  an 
amendment  to  the  Virginia  permanent 
regulatory  program  (hereinafter)  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  revises  numerous 
provisions  of  the  Virginia  program 
concerning  surface  coal  mining  and 
reclamation  operations.  The  amendment 
is  intended  to  revise  the  State  program 
to  be  consistent  with  the  Federal 
regulations. 

EFFECTIVE  DATE:  June  24.  1998. 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 
Robert  A.  Perm,  Director,  Big  Stone  Gap 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1941 
Neeley  Road,  Suite  201,  Compartment 
116.  Big  Stone  Gap.  Virginia  24219, 
Telephone:  (540)  523^303. 
SUPPLEMENTARY  INFORMATION: 

I.  Bacltground  on  the  Virginia  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Virginia  Program 

On  December  15. 1981.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Baclcground 


information  on  the  Virginia  program 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15.  1981.  Federal  Register 
(46  FR  61085-61 115). 

Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
946.11.  946.12.  946.13.  946.15.  and 
946.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  December  1. 1997 
(Administrative  Record  No.  VA-938). 
the  Virginia  Department  of  Mines, 
Minerals  and  Energy  (DMME)  submitted 
numerous  amendments  to  the  Virginia 
program.  The  DMME  stated  that  the 
purpose  of  the  amendments  is  to 
address  issues  identified  by  OSM  in  a 
letter  dated  May  30.  1997.  pursuant  to 
30  CFR  732.17(d)  (Administrative 
Record  Number  VA-955).  The  DMME 
also  stated  that  the  proposed 
amendments  are  intended  to  be 
materially  consistent  with  the 
corresponding  Federal  standards. 

The  proposed  amendment  was 
published  in  the  December  23.  1997. 
Federal  Register  (62  FR  67016).  and  in 
the  same  notice.  OSM  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  January 
22.  1998.  No  one  requested  to  speak  at 
a  public  hearing,  so  no  hearing  was 
held. 

By  electronic  mail  dated  March  6. 
1998  (Administrative  Record  Number 
VA-953),  OSM  provided  the  State  with 
comments  on  the  proposed 
amendments.  The  DMME  responded  to 
those  comments  by  electronic  mail 
dated  March  20, 1998  (Administrative 
Record  Number  VA-P54). 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 


findings  concerning  the  proposed 
amendment  to  the  Virginia  program. 
Only  the  substantive  changes  will  be 
discussed  below. 

1.  4  VAC  25-130-700.5    Definition  of 
"Other  Treatment  Facilities" 

This  definition  has  been  amended  to 
add  "neutralization"  as  an  example  of 
chemical  treatments,  and  to  add 
"precipitators"  as  an  example  of 
mechanical  structures.  In  addition,  a 
new  subsection  (b)  has  been  added  to 
provide  that  "  other  treatment  facilities" 
will  have  to  comply  with  all  applicable 
State  and  Federal  water  quality  laws 
and  regulations.  The  Director  finds  that 
with  the  proposed  changes,  the  Virginia 
program  definition  of  "other  treatment 
facilities"  is  substantively  identical  to 
and  therefore  no  less  effective  than  the 
counterpart  Federal  definition  at  30  CFR 
701,5, 

4  VAC  25-130-700.5    Definition  of 
"Previously  mined  area. "  This 
definition  has  been  revised  to  state  that 
"  previously  mined  area"  means  land 
affected  by  surface  coal  mining 
operations  prior  to  August  3.  1997.  that 
has  not  been  reclaimed  to  the  standards 
of  this  Chapter.  The  Director  finds  that 
the  proposed  definition  is  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
definition  at  30  CFR  701.5. 

2.  4  VAC  25-130-779.22    Land  Use 
Information 

This  provision  has  been  deleted.  The 
counterpart  Federal  regulation  at  30 
CFR  779.22  was  deleted  on  May  27. 
1994  (59  FR  27932).  In  that  final  rule 
notice.  OSM  consolidated  the  land  use 
information  requirements  of  sections  30 
CFR  779.22  and  30  CFR  780.23  into 
final  30  CFR  780.23.  As  discussed  below 
in  Finding  4,  4  VAC  25-130-780.23 
concerning  reclamation  plans;  land  use 
information  is  being  amended  by  the 
State,  and  is  substantively  identical  to 
and  therefore  is  less  effective  than  the 
counterpart  Federal  regulations  at  30 
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CFR  780.23.  Therefore,  the  Director 
finds  that  the  proposed  deletion  does 
not  render  the  Virginia  program  less 
effective  and  can  be  approved. 

3.  4  VAC  25-130-779.25     Cross 
Sections,  Maps,  and  Plans 

This  provision  is  amended  by  deleting 
subsection  (k)  concerning  slope 
measurements,  and  by  revising  the 
subsection's  niunbering  system.  The 
counterpart  Federal  provision  at  30  CFR 
779.25(a)(ll)  concerning  slope 
measurements  was  deleted  by  May  27, 
1994  (59  FR  27932).  In  that  final  rule 
notice,  OSM  explained  that  the 
provisions  was  deleted  because  it  was 
redundant  and  provided  no  additional 
information  beyond  that  already 
available  to  the  regulatory  authority 
under  30  CFR  777.14(a)  and  OSM's 
technical  information  processing  system 
(TIPS).  The  Director  notes  that  the 
Virginia  program  contains  an  approved 
counterpart  to  30  CFR  777.14(a). 
Therefore,  the  Director  finds  that  as 
amended,  the  deletion  does  not  render 
the  Virginia  program  less  effective  than 
the  Federal  regulations. 

4.  4  VAC  25-130-780.23    Reclamation 
Plan:  Land  Use  Information 

The  existing  language  of  this 
subsection  has  been  deleted  and 
replaced  in  its  entirety  by  new  language. 
The  Director  finds  that,  as  revised,  the 
provision  is  substantively  identical  to 
and  therefore  no  less  effective  than  the 
counterpart  Federal  regulations  at  30 
CFR  780.23. 

5.  4  VAC  25-130-780.25    Reclamation 
Plan:  Siltation  Structures, 
Impoundments,  Banks,  Dams,  and 
Embankments 

This  provision  is  amended  by  adding 
new  subsection  780.25(a)(2)  concerning 
impoundments  that  meet  Class  B  and  C 
criteria  for  dams  as  specified  in  the  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.  60,  "Earth  Dams  and  Reservoirs." 
The  Director  finds  that  new  subsection 
780.25(a)(2)  is  substantively  identical  to 
and  therefore  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
780.25(a)(2). 

The  provision  is  also  amended  in 
various  locations  to  add  references  to 
the  new  language  at  subsection 
780.25(a)(2),  and  to  revise  the  provision 
to  be  consistent  with  the  counterpart 
Federal  regulations.  The  Director  finds 
the  revised  language  at  780.25(a),  (a)(3). 
(b)  and  (f)  to  be  substantively  identical 
to  and  therefore  no  less  effective  than 
the  counterpart  Federal  regulations  with 
one  exception.  The  revised  language  at 
subsection  780.25(c)(3)  does  not  specify 


that  any  engineering  design  standards 
that  may  be  established  by  the  State 
must  be  approved  by  the  Director 
through  the  State  program  amendment 
approval  process. 

However,  Virginia  already  has 
approved  engineering  design  standards 
at  4  VAC  25-130-«16/817.49(a)(4)(ii).  In 
addition,  the  DMME  has  informed  OSM 
that  any  other  design  standard  that 
DMME  may  accept  in  lieu  of  the 
engineering  standard  will  first  be 
approved  through  the  state  program 
amendment  process  (Administrative 
Record  Number  VA-954).  Therefore,  to 
the  extent  that  any  design  standard  that 
DMME  may  accept  in  lieu  of  the 
engineering  standard  will  first  be 
approved  through  the  state  program 
amendment  process,  the  Director  finds 
the  proposed  provision  to  be  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  780.25. 

6.  4  VAC  25-130-780.35    Disposal  of 
Excess  Spoil 

Subsection  (b)  is  amended  by  adding 
the  phrase  "except  for  the  disposal  of 
excess  spoil  on  preexisting  benches"  to 
the  existing  language.  As  amended,  the 
requirements  of  subsection  780.35(b)  do 
not  apply  to  the  disposal  of  excess  spoil 
on  preexisting  benches.  The  Director 
finds  that  the  amended  language  is 
substantively  identical  to  and  therefore 
no  less  effective  than  the  counterpart 
language  at  30  CFR  780.35(b). 

7.  4  VAC  25-130-783.25     Cross 
Sections,  Maps  and  Plans 
(Underground) 

This  provision  is  amended  by  deleting 
subsection  (k)  concerning  slope 
measurements,  and  by  revising  the 
subsection's  numbering  system.  The 
counterpart  Federal  provision  at  30  CFR 
783.25(a)(ll)  concerning  slope 
measurements  was  deleted  by  May  27, 
1994  (59  FR  27932).  In  that  final  rule 
notice,  OSM  explained  that  the 
provision  was  deleted  because  it  was 
redundant  and  provided  no  additional 
information  beyond  that  already 
available  to  the  regulatory  authority 
under  30  CFR  777.14(a)  and  OSM's 
technical  information  processing  system 
(TIPS).  The  Director  notes  that  the 
Virginia  program  contains  an  approved 
counterpart  to  30  CFR  777.14(a). 
Therefore,  the  Director  finds  that  as 
amended,  the  deletion  does  not  render 
the  Virginia  program  less  effective  the 
than  the  federal  regulations.  As 
amended,  the  provision  is  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
regulations  at  the  30  CFR  783.25. 


8.  4  VAC  25-130-784.15    Reclamation 
Plan:  Land  Use  Information 
(Underground) 

The  existing  language  of  this  section 
has  been  deleted  and  replaced  in  its 
entirety  by  new  language.  The  Director 
finds  that  as  revised,  the  provision  is 
substantively  identical  to  and  therefore 
no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  784.15. 

9.  4  VAC  25-130-784. 1 6    Reclamation 
Plan:  Siltation  Structure, 
Impoundments,  Banks,  Dams,  and 
Embankments  (Underground) 

Subsections  (a),  (b),  (c),  and  (0  are 
amended.  Subsection  (a)  is  amended  by 
adding  the  requirements  for  detailed 
designed  plans,  and  deleting  and 
replacing  the  term  sedimentation  pond 
with  the  term  siltation  structure.  The 
Director  finds  these  changes  render  the 
Virginia  language  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
provision  at  30  CFR  784.16(a). 

Subsection  (a)(2)  is  amended  by 
adding  language  concerning 
impoundments  meeting  the  Class  B  or  C 
criteria  in  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service 
Technical  Release  No.  60  (210- VI- 
TR60,  Oct.  1985),  "Earth  Dams  and 
Reservoirs,"  Technical  Release  No.  60 
(TR-60).  The  Director  finds  the  added 
language  to  be  substantively  identical  to 
and  therefore  no  less  effective  than  the 
counterpart  Federal  requirements  at  30 
CFR  784.16(a)(2). 

Subsection  (a)(3)  is  amended  to 
properly  reference  the  amended 
subsection  (a)(2).  Subsection  (b)  has 
been  amended  by  deleting  language. 
The  Director  finds  that  as  amended,  the 
State  provisions  are  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  784.16(a)(3)  and 
(b). 

New  subsection  (c)(3)  is  added  to 
provide  that  the  State  may  establish 
engineering  design  standards  to  ensure 
stability  comparable  to  a  1.3  minimum 
static  safety  factor  in  lieu  of  engineering 
tests  to  establish  compliance  with  the 
minimum  static  safety  factor  of  1.3 
specified  at  subsection  817.49(a)(4)(ii). 
The  director  finds  this  new  provision  to 
be  substantively  identical  to  and 
therefore  no  less  effective  than  the 
counterpart  Federal  provision  at  30  CFR 
784.16(c)(3)  with  one  exception.  The 
Federal  provision  also  provides  that  the 
authorization  for  States  to  establish 
engineering  design  standards  in  Ueu  of 
engineering  tests  to  establish 
compliance  with  the  minimum  static 
safety  factor  of  1.3  must  be 
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accomplished  within  the  state  program 
amendjnent  approval  process. 

However.  Virginia  already  has 
approved  engineering  design  standards 
at  4  VAC  25-130-816/817.49(a)(4)(ii).  In 
addition,  the  DMME  has  informed  OSM 
that  any  other  design  standard  that 
DMME  may  accept  in  Ueu  of  the 
engineering  standard  will  first  be 
approved  through  the  state  program 
amendment  process  (Administrative 
Record  Number  VA-954).  Therefore,  to 
the  extent  that  any  other  design 
standard  that  DMME  may  accept  in  lieu 
of  the  engineering  standard  will  first  be 
approved  through  the  state  program 
amendment  process,  the  Director  finds 
the  proposed  provision  to  be  no  less 
effective  than  to  the  counterpart  Federal 
regulations  at  30  CFR  784.16(c)(3). 

Subsection  784.16(f)  has  been 
amended  by  deleting  reference  to 
structures  20  feet  or  higher  or  that 
impound  more  than  20  acre  feet.  In  its 
place,  language  has  been  added 
concerning  structures  that  meet  Class  B 
or  C  criteria  for  dams  in  TR-60  or  meets 
the  size  or  criteria  of  30  CFR  77.216(a). 
The  Director  finds  the  amended 
language  to  be  substantively  identical  to 
and  therefore  no  less  effective  than  the 
counterpart  Federal  regulations  at  30 
CFR  784.16(0. 

10.  4  VAC  25-130-784.23    Operation 
Plan;  Maps  and  Plans 

Subsection  (c)  is  amended  by  adding 
a  reference  to  subsection  784.23(b)(4)  in 
addition  to  the  references  to  (b)(5),  (6), 
(10).  and  (11).  The  Director  finds  die 
added  language  to  be  substantively 
identical  to  and  therefore  no  less 
effective  than  the  Federal  counterpart 
provision  at  30  CFR  784.23(c). 

11.  4  VAC  25-130-800.40 
Requirewents  for  Release  of 
Performance  Bond 

New  subsection  (a)(3)  is  added  to 
provide  that  the  application  for  bond 
release  shall  include  a  notarized 
statement  which  certifies  that  all 
applicable  reclamation  activities  have 
been  accomphshed  in  accordance  with 
the  requirements  of  the  Act,  the 
regulatory  program,  and  the  approved 
reclamation  plan.  Such  certification 
shall  be  submitted  for  each  application 
or  phase  of  bond  release.  The  Director 
finds  the  added  language  to  be  identical 
to  and  therefore  no  less  effective  than 
the  counterpart  Federal  language  at  30 
CFR  800.40(a)(3). 

12.  4  VAC  25-130-816/817.46 
Hydrologic  Balance;  Siltation  Structures 

Subsections  (a)(2)  is  amended  by 
deleting  the  word  "permittee"  and 
replacing  it  with  the  word  "operator." 


The  Director  finds  that  as  amended, 
subsections  (a)(2)  are  identical  to  and 
therefore  no  less  effective  than  the 
coimterpart  Federal  regulations  at  30 
CFR  816/81 7.46(a)(2). 

Subsections  (b)(3)  have  been  amended 
by  deleting  the  last  sentence  that 
provided  that  the  certification  of 
completion  of  the  siltation  structures 
shall  be  provided  to  the  division  within 
30  days  after  completion  of  construction 
of  the  structiu*.  The  Director  finds  that 
as  amended,  subsections  (b)(3)  are 
substantively  identical  to  and  therefore 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  816/81 7.46(a)(3). 
Subsection  (b)(5)  have  been  amended 
by  deleting  the  words  "growing 
seasons"  and  adding  in  their  place  the 
word  "years."  The  Director  finds  that  as 
amended,  subsections  (b)(5)  are 
identical  to  and  therefore  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/817. 46(b)(5). 

Subsections  (c)(2)  have  been  amended 
to  delete  most  of  the  existing  language 
concerning  spillways.  As  amended, 
subsections  (c)(2)  provide  that  a 
sedimentation  pond  shall  include  either 
a  combination  of  principal  and 
emergency  spillways  or  a  single 
spillway  configured  as  specified  in  4 
VAC  25-130-816. 49(a)(9). 

OSM  revised  the  performance 
standards  for  impoundments  on  October 
20,  1994  (59  FR  53022).  For  clarity, 
OSM  moved  the  spillway  design 
requirements  of  30  CFR  816./ 
817.46(c)(2)(i)  through  (iii)  to  sections 
816/817.49(a)(9)  and  revised  816/ 
817.46(c)(2)  to  reference  sections  816/ 
817.49(a)(9).  The  Director  finds  that  as 
amended,  Virginia  subsection  (c)(2)  is 
substantively  identical  to  and  therefore 
no  less  effective  than  the  revised 
Federal  regulations  at  30  CFR  816/ 
817.46(c)(2)  with  one  exception.  4  VAC 
25-1 30-81 7. 46(c)(2)  concerning 
spillways  contains  an  erroneous 
sentence  firagment  referencing  Paragraph 
(c)(2)(i),  a  paragraph  that  does  not  exist. 
In  response  to  OSM's  comment  about 
the  sentence  fragment,  the  DMME  stated 
that  it  will  delete  those  additional 
words  (Administrative  Record  Number 
VA-954).  Therefore,  to  the  extent  that 
the  DMME  will  delete  the  erroneous 
sentence  fragment  that  references 
Paragraph  (c)(2)(i),  the  Director  finds  the 
provisions  to  be  no  less  effective  than 
the  counterpart  Federal  regulations  at  30 
CFR  816/81 7.46(c)(2). 

13.  4  VAC  25-130-816/817.49 
Impoundments 

New  subsections  (a)(1)  provide  that 
impoundments  meeting  the  Class  B  or  C 
criteria  in  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service 


Technical  Release  No.  60  (210-Vl- 
TR60,  Oct.  1985).  "Earth  Dams  and 
Reservoirs."  Technical  Release  No.  60 
(TR-60)  shall  comply  with  "Minimum 
Emergency  Spillway  Hydrologic 
Criteria"  table  in  TR-60  and  the 
requirements  of  this  section.  The 
Director  finds  the  added  language  to  be 
substantively  identical  and  therefore  no 
less  effective  than  tot  he  counterpart 
Federal  requirements  at  30  CFR  816/ 
817.49(a)(1). 

Subsections  (a)(4)(i)  concerning 
stability  have  been  amended  to  delete 
the  words  "or  located  where  failure 
would  be  expected  to  cause  loss  of  life 
or  serious  property  damage."  In 
addition,  the  word  "state"  has  been 
added  between  the  words  "steady"  and 
'seepage."  OSM  amended  the 
counterpart  Federal  regulations  on 
October  20.  1994  (59  FR  53022).  In  that 
amendment.  OSM  removed  the  phrase 
"or  located  where  failure  would  be 
expected  to  cause  loss  of  life  or  serious 
property  damage"  because  it  is 
redimdant  with  the  cited  TR-60 
reference.  The  Director  finds  that  as 
amended,  subsections  (a)(4)(i)  are 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  816/ 
817.49(a)(4)(i). 

Subsections  (a)(4)(ii)  are  amended  by 
deleting  the  words  "meeting  the  size  or 
other  criteria  of  30  CFR  772.216(a)"  and 
adding  in  their  place  the  words 
"included  in  Paragraph  (a)(4)(i).  In 
addition,  and  in  the  same  sentence,  the 
words  "and  located  where  failure  would 
not  be  expected  to  cause  loss  of  life  or 
serious  property  damage"  have  been 
deleted.  OSM  made  similar  changes  to 
its  counterpart  regulations  at  30  CFR 
816/817.49(a)(4)(ii)  to  help  clarify 
which  safety  factors  are  related  to 
specific  types  of  impoundment 
classification.  The  Director  finds  that 
amended  language  in  subsections 
(a)(4)(ii)  to  be  identical  to  and  therefore 
no  less  effective  than  the  amended 
language  in  the  counterpart  Federal 
regulations  at  §  816/81 7.49(a)(4)(ii). 
Subsections  (a)(5)  are  amended  by 
adding  a  new  last  sentence  that  provides 
that  "(ilmpoundments  meeting  the  Class 
B  or  C  criteria  for  dams  in  TR-60  shall 
comply  with  the  freeboard  hydrograph 
criteria  in  the  "Minimum  Emergency 
Spillway  Hydrologic  Criteria"  table  in 
TR-60.  This  change  renders  subsections 
(a)(5)  compatible  with  TR-60  standards 
added  to  subsections  (a)(1).  The  Director 
finds  the  amended  language  in 
subsections  (a)(5)  to  be  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  816/81 7.49(a)(5). 
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Subsections  (a)(6)(i)  are  amended  by 
adding  a  reference  to  Class  B  or  C 
criteria  for  dams  in  TR-60.  The  Director 
finds  the  amended  language  in 
subsections  (a)(6)  to  be  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
language  at  30  CFR  816/817. 49(a)(6). 

Subsections  (a)(9)(ii)(A)  have  been 
amended  to  provide  that  for 
impoundments  meeting  the  Class  B  or  C 
criteria  for  dams  in  TR-60.  the 
impoundments  must  meet  the 
emergency  spillway  hydrograph  criteria 
in  the  "Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  TR-60  or 
greater  as  specified  by  the  Division.  The 
Director  finds  the  amended  language  in 
subsections  (a)(9)(ii)(A)  to  be 
substantively  identical  to  and  therefore 
no  less  effective  than  the  counterpart 
Federal  language  at  30  CFR  816/ 
817.49(a)(9)(ii)(A). 

Subsections  (a)(9)(ii)(B)  have  been 
amended  by  adding  the  words  "or 
exceeding"  between  the  word 
"meeting"  and  the  words  "the  size." 
The  Director  finds  the  amended 
language  to  be  substantively  identical  to 
and  therefore  no  less  effective  than  the 
counterpart  Federal  language  at  30  CFR 
816/817.49(a)(9)(ii)(B). 

Subsections  (a)(9)(ii)(C)  have  been 
amended  by  deleting  the  words 
"meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a)"  and  adding  in  their 
place  the  words  "included  in  Paragraph 
(a)(9)(ii)  (A)  and  (B).  The  Director  finds 
the  amendment  to  subsections 
(a)(9)(ii)(C)  to  be  substantively  identical 
to  and  therefore  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816/ 
817.49(a)(9)(ii)(C). 

Subsections  (a)(ll)  concerning 
examinations  has  been  amended  to 
provide  that  impoundments  meeting  the 
Class  B  or  C  criteria  for  dams  in  TR-60, 
or  the  size  or  other  criteria  of  30  CFR 
77.216(a)  must  be  examined  in 
accordance  with  §  77.216(a).  In 
addition,  subsections  (a)(ll)  have  been 
amended  to  provide  that  impoimdments 
not  meeting  such  criteria  shall  be 
examined  at  least  quarterly.  Also, 
subsections  (a)(ll)  have  been  amended 
to  provide  that  a  qualified  person 
designated  by  the  operator  shall 
examine  impoundments  for  appearance 
of  structural  weakness  and  other 
hazardous  conditions.  Finally,  the  last 
sentence  concerning  a  written  record 
has  been  deleted.  The  Director  finds  that 
as  amended,  subsections  (a)(ll)  are 
substantively  identical  to  and  therefore 
no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  ffl6/ 
817.49(a)(12). 

Subsections  (c)(2)(i)  have  been 
amended  by  deleting  the  words  "lijn  the 


case  of  an  impoundment  meeting"  and 
adding  in  their  place  the  words 
[ijmpoundments  meeting  the  SCS  Class 
B  or  C  criteria  for  dams  in  TR-060  or." 
In  addition,  the  words  "it  is"  are  deleted 
and  replaced  by  the  words  "shall  be." 
The  Director  finds  that  as  amended, 
subsections  (c)(2)(i)  are  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  816/ 
817.49(c)(2)(i). 

Subsections  (c)(2)(ii)  have  been 
amended  to  provide  that  impoundments 
not  included  in  Paragraphs  (c)(2)(i)  of 
these  sections  shall  be  designed  to 
control  the  precipitation  of  a  100-year  6- 
hour  event,  or  greater  event  as  specified 
by  the  division.  The  Director  finds  that 
as  amended,  subsections  (c)(2)(ii)  are 
substantively  identical  to  and  therefore 
no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  816/ 
817.49(c)(2)(ii). 

14.  4  VAC 25-130-816/817.74 
Disposal  of  Excess  Spoil;  Preexisting 
Benches 

Subsections  (a)  through  (g)  have  been 
amended  to  mirror  the  counterpart 
Federal  regulations  at  30  CFR  816/ 
817.74.  On  December  17,  1991  (56  FR 
65612)  OSM  revised  the  Federal 
regulations  at  30  CFR  816/817.74 
concerning  the  disposal  of  excess  spoil 
on  preexisting  benches  to  conform  those 
requirements  with  the  backfilling  and 
grading  requirements  of  §§  816/817.102. 
The  Director  finds  that,  as  amended,  4 
VAC  25-130-816/817.74  are 
substantively  identical  to  and  therefore 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  816/817.74. 

15.  4  VAC  25-130-816/817.81     Coal 
Mine  Waste;  General  Requirements 

Subsections  (a)  have  been  amended  to 
provide  that  all  coal  mine  waste 
disposed  of  in  an  area  other  the  mine 
workings  or  excavations  shall  be  placed 
in  new  or  existing  disposal  areas  within 
a  permit  area,  which  are  approved  by 
the  division  for  this  purpose.  Coal  mine 
waste  shall  be  hauled  or  conveyed  and 
placed  for  final  placement  in  a 
controlled  manner  to  comply  with  the 
identified  provisions.  The  Federal 
Regulations  at  30  CFR  816/817. 81(a) 
were  revised  on  December  17,  1991  (56 
FR  65612)  to  provide  that  coal  mine 
waste  be  "hauled  or  conveyed"  instead 
of  just  requiring  that  it  be  "placed." 
Additional  language  was  also  added  to 
allow  the  disposal  of  coal  mine  waste  in 
mine  workings  or  excavations  and  to 
specify  that  the  waste  be  placed  in  a 
controlled  manner  to  promote  fill 
stability  and  inhibit  combustibility.  The 
Director  finds  that  9s  amended,  4  VAC 


25-130-«16/817.81(a)  is  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  816/817.81(a).  In 
addition,  subsections  (c)(3)  have  been 
deleted.  This  deleted  subsection 
provided  for  specific  numbers  for 
thickness  and  compaction.  There  was 
no  Federal  counterpart  to  subsection 
(c)(3)  and  the  deletion  does  not  render 
the  Virginia  program  less  effective. 

16.  4  VAC  25-130-816/817.89 
Disposal  of  Noncoal  Mine  Wastes 

These  sections  have  been  amended  by 
deleting  subsections  (d).  On  December 

17,  1991  (56  FR  65612)  the  Federal 
regulations  at  30  CFR  816/817.89  were 
revised  by  deleting  paragraphs  (d), 
which  required  that  any  noncoal  waste 
defined  as  hazardous  under  section 
3001  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  be  handled  in 
accordance  with  subtitle  C  and  any 
implementing  regulations.  This 
provision  could  have  been  interpreted 
as  requiring  OSM  and  State  regulatory 
authorities  to  assume  permitting, 
inspection  and  enforcement 
responsibilities  that  Congress  assigned 
to  the  Environmental  Protection  Agency 
(EPA).  Therefore,  the  Director  finds  that 
the  deletion  of  subsections  4  VAC  25- 
130-816/817. 89(d)  does  not  render  the 
Virginia  program  less  effective  than  the 
counterpart  Federal  regulations  at  30 
CFR  816/817.89. 

1 7.  4  VAC  25-130-816.104    Backfilling 
and  Grading;  Thin  Overburden 

The  existing  introductory  paragraph  is 
deleted  and  replaced  by  new  language. 
On  December  17,  1991  (56  FR  65612) 
OSM  amended  the  Federal  regulations 
at  30  CFR  816.104  concerning 
backfilling  and  grading,  thin 
overburden.  The  Director  finds  that  as 
amended,  4  VAC  25-130-816.104  is 
substantively  identical  to  and  therefore 
no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  816.104. 

18.  4  VAC  25-130-816.105    Backfilling 
and  Grading;  Thick  Overburden 

The  existing  introductory  paragraph  is 
deleted  and  replaced  by  new  language. 
On  December  17,  1991  (56  FR  65612) 
OSM  amended  the  Federal  regulations 
at  30  CFR  816.105  concerning 
backfilling  and  grading,  thick 
overburden.  The  Director  finds  that  as 
amended,  4  VAC  25-130-816.105  is 
substantively  identical  to  and  therefore 
no  less  effective  that  the  counterpart 
Federal  regulations  at  30  CFR  816/105. 
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19.4  VAC25-130-823.il 
Applicability 

Subsection  (a)  is  amended  by  deleting 
the  existing  language  and  adding  new 
language  in  its  place.  As  amended, 
subsection  (a)  provides  that  the 
requirements  of  this  Part  shall  not  apply 
to  coal  preparation  plants,  support 
facilities,  and  roads  of  surface  and 
underground  mines  that  are  actively 
used  over  extended  periods  of  time  and 
where  such  uses  affect  a  minimal 
amount  of  land.  Such  uses  shall  meet 
the  requirements  of  Part  816  for  surface 
mining  activities  and  of  Part  817  for 
underground  mining  activities. 

At  the  present  time,  the  Federal 
regulation  at  30  CFR  823.11(a)  is 
suspended  insofar  as  it  relates  to 
surface,  as  opposed  underground, 
mining  (February  21.  1985;  50  FR  7278). 
Therefore.  Virginia's  proposal  to  adopt 
30  CFR  823.11(a),  as  applied  to  surface 
mining,  is  inconsistent  with  SMCRA,  as 
interpreted  by  court  decisions. 

O^  informed  DMME  that  this 
amendment  copies  language  in  the 
Federal  regulations  that  has  been 
suspended  insofar  as  the  language 
applies  to  surface  mines.  In  response, 
the  DMME  stated  that  the  proposed 
changes  to  4  VAC  25-130-823. 11(a)  are 
hereby  withdrawn  (Administrative 
Record  Number  VA-954). 

20.  4  VAC  25-130-840. 1 1     Inspections 
by  the  Divisions 

Subsection  (0(2)  has  been  amended  to 
provide  that  reclamation  has  been 
completed  to  the  level  established  in  4 
VAC  25-130-800.40  Phase  11. 

Subsection  tg)(4)  has  been  amended  to 
delete  the  word  "or"  and  add  in  its 
place  the  word  "and."  As  amended, 
subsection  (g)(4)  applies  to  a  site  that  is, 
or  was,  permitted  and  bonded. 
Subsection  (g)(4)  is  further  amended  at 
(g)(4)(i)  to  delete  language  pertaining  to 
permit  revocation  proceedings,  and  to 
add  the  word  "either"  so  that  the 
provision  applies  to  a  permit  that  has 
either  expired  or  been  revoked. 
Subsection  (g)(4)(ii)  has  been  amended 
to  delete  the  word  "the"  and  replace 
that  word  with  the  words  "any 
available."  As  amended,  the  provision 
applies  to  any  available  performance 

bond. 

Subsection  (h)  has  been  amended  by 
deleting  most  of  the  existing  language 
and  replacing  that  language  with  new 
language.  In  addition,  new  language  has 
been  added  concerning  selecting  an 
alternate  inspection  frequency,  and 
concerning  public  notice.  

The  Federal  regulations  at  30  CFR 
840.11(g)  and  (h)  were  amended  on 
November  28.  1994  (59  FR  60876)  to 
change  the  minimum  inspection 
frequency  for  surface  coal  mining  and 


reclamation  operations  that  have  been 
abandoned  without  completion  of 
reclamation  or  abatement  of  violations. 
The  change  enables  regulatory 
authorities  to  eliminate  ineffective 
inspections  to  redirect  resources  to 
minesites  where  inspection  and 
enforcement  will  achieve  intended 
results.  Before  an  abandoned  site  can 
qualify  for  a  change  in  inspection 
frequency  under  this  rule,  the  regulatory 
authority  must  make  a  written  finding 
that  a  site  is  abandoned  and  that  the 
change  in  inspection  frequency  is 
appropriate  based  on  specified 
environmental  and  public  health  and 
safety  criteria. 

The  Director  finds  the  amendments  to 
4  VAC  25-130-840.11  to  be 
substantively  identical  to  and  therefore 
no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  840.11 
with  one  exception.  The  amendments  to 
subsection  4  VAC  25-1 30-840. 11  (f)(2) 
differ  from  the  counterpart  Federal 
regulations  at  30  CFR  840.11.  The 
Federal  provision  provides  that  an 
inactive  surface  coal  mining  and 
reclamation  operation  is  one  for  which 
reclamation  Phase  II  as  defined  at  30 
CFR  800.40  has  been  completed  and  the 
Uability  of  the  permittee  has  been 
reduced  by  the  State  regulatory 
authority  in  accordance  with  the  State 
program.  The  counterpart  State 
provision,  however,  provides  that  an 
inactive  surface  coal  mining  and 
reclamation  operation  is  one  for  which 
reclamatiuii  has  been  completed  to  the 
level  established  in  4  VAC  25-130- 
800.40  as  Phase  n.  That  is.  the  Virginia 
provision  makes  reference  to 
completion  of  the  reclamation  that  is 
equivalent  to  Phase  II,  rather  than  Phase 
n  bond  release.  In  its  submittal  of  this 
amendment,  Virginia  stated  that  the 
change  is  necessary  to  make  the  rule 
applicable  to  the  operations  using 
Virginia's  approved  alternate  bonding 
system,  which  does  not  include 
provision  for  a  bond  release  at  the 
completion  of  Phase  n  type  reclamation. 
The  Federal  regulations  at  30  CFR 
840.11  (applicable  to  State  regulatory 
authorities)  and  842.11  (applicable  to 
State  regulatory  authorities)  and  842.11 
(applicable  to  Federal  inspections  and 
monitoring!  were  amended  on  August 
16, 1982  (57  FR  35620).  Discussion  of  30 
CFR  840.11(f)  (what  is  an  inactive 
operation  under  a  State  program)  was 
cross-referenced  to  the  discussion  of  30 
CFR  842.11(c)  (what  is  an  inactive 
operation  under  a  Federal  program).  57 
FR  35621.  At  the  discussion  to  30  CFR 
842.11(c)(2)(iii)(B),  OSM  agreed  with 
commenters  that  "the  determination  of 
a  mine's  status  as  active  or  inactive 
should  be  based  solely  on  the 


completion  of  Reclamation  Phase  II." 
Accordingly,  OSM  modified  30  CFR 
842.1  l(c)(2)(iii)(B)  to  reflect  this 
intention.  Therefore,  Virginia  defining 
ah  inactive  mine  as  one  for  which 
reclamation  has  been  completed  to  the 
level  established  in  4  VAC  25-130- 
800.40  as  Phase  11,  is  consistent  with 
OSM's  intentions.  The  Director  finds  4 
VAC  25-130-840.11(0(2)  to  be  no  less 
effective  than  the  Federal  regulations. 

21.  4  VAC  25-130-843.12    Service  of 
Notices  of  Violation,  Cessation  Orders, 
and  Show  Cause  Orders 

Subsection  (a)(2)  is  amended  by 
adding  new  language  to  the  end  of  the 
first  sentence.  The  added  language 
provides  that  service  may  also  be  made 
by  any  means  consistent  with  the  Rules 
of  the  Supreme  Court  of  Virginia 
governing  service  of  a  summons  and 
complaint.  Virginia  has  also  added  the 
word  "certified"  immediately  before  the 
word  "mail."  This  latter  change  clarifies 
that  the  reference  is  to  certified  mail.  In 
its  submittal  of  this  amendment, 
Virginia  stated  that  the  added  reference 
to  the  Rules  of  the  Supreme  Court  of 
Virginia  is  necessary  since  the  State 
agency  must  follow  State  administrative 
procedures  for  service  of  documents. 
The  Federal  regulation  at  30  CFR 
840.13(c)  states  that  the  procedural 
requirements  for  enforcement 
provisions  "shall  be  the  same  as  or 
similar  to  those  provided  in"  518  and 
521  of  SMCRA  and  consistent  with  the 
applicable  Federal  regulations.  Federal 
enforcement  under  30  CFR  843.14(a) 
allows  service  that  is  consistent  with  the 
Federal  Rules  of  Civil  Procedure.  The 
Federal  regulations  were  amended  on 
June  20,  1991  (56  FR  28442),  to  allow 
for  increased  flexibility.  Virginia  is  also 
increasing  its  flexibility  by  following  its 
counterpart  to  the  Federal  Rules  of  Civil 
Procedure.  Therefore,  the  Director  finds 
that  the  amended  language  is  not 
inconsistent  with  the  Federal 
regulations. 

22.  4  VAC  25-130-845. 1 7    Procedures 
for  Assessment  of  Civil  Penalties 

Section  (b)  is  amended  by  adding  a 
reference  to  the  Rules  of  the  Supreme 
Court  of  Virginia  governing  service  of  a 
summons  and  complaint.  Subsection 
(b)(1)  is  amended  replacing  the  word 
"mail"  with  the  word  "documents." 
New  subsection  (b)(2)  is  added  to 
provide  that  failure  of  the  Division  to 
serve  any  proposed  assessment  within 
30  days  shall  not  be  grounds  for 
dismissal  of  all  or  part  of  such 
assessment  unless  the  person  against 
whom  the  proposed  penalty  has  been 
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assessed:  (i)  proves  actual  prejudice  as 
a  result  of  the  delay;  (ii)  makes  a  timely 
objection  to  the  day.  An  objection  shall 
be  timely  only  if  made  in  the  normal 
course  of  administrative  review. 

The  Director  finds  that  the  amended 
language  is  substantively  identical  to 
and  therefore  no  less  effective  than  the 
counterpart  Federal  language  at  30  CFR 
845.17  with  one  exception.  The 
amended  language  at  subsection  (b) 
concerning  reference  to  the  Rules  of  the 
Supreme  Court  of  Virginia  governing 
service  of  a  summons  and  complaint 
differs  from  the  Federal  regulations.  As 
previously  stated,  the  Federal  rule  at  30 
CFR  840.13(c)  states  that  the  procedural 
requirements  for  enforcement 
provisions  "shall  be  the  same  as  or 
similar  to  those  provided  in"  518  and 
521  of  SMCRA  and  consistent  with  the 
applicable  Federal  regulations.  Federal 
enforcement  under  30  CFR  845.17(b) 
allows  service  that  is  consistent  with  the 
Federal  Rules  of  Civil  Procedure.  The 
Federal  regulations  were  amended  on 
June  20.  1991  (56  FR  28442).  to  allow 
for  increased  flexibility.  Virginia  is  also 
increasing  its  flexibility  by  follovtdng  its 
counterpart  to  the  Federal  Rules  of  Civil 
Procedure.  Therefore,  the  Director  finds 
that  the  amended  language  is  not 
inconsistent  with  the  Federal 
regulations.  ' 

23.  4  VAC  25-130-845.18    Procedures 
for  Assessment  Conference 

Subsection  (a)  is  amended  to  change 
the  time  limit  for  requests  for  an 
assessment  conference  from  1 5  days  to 
30  days.  Subsection  (b)(1)  is  amended  to 
provide  that  the  assessment  conference 
shall  be  held  within  60  days  from  the 
date  the  conference  request  is  received 
or  the  end  of  the  abatement  period, 
whichever  is  later.  Prior  to  this 
amendment,  the  conference  was  to  be 
held  within  60  days  from  the  date  of 
issuance  of  the  proposed  assessment  or 
the  end  of  the  abatement  period, 
whichever  is  later.  New  language  is 
added  to  subsection  (b)(1)  to  provide 
that  a  failure  by  the  Division  to  hold 
such  conference  within  60  days  shall 
not  be  grounds  for  dismissal  of  all  or 
part  of  an  assessment  unless  the  person 
against  whom  the  proposed  penalty  has 
been  assessed  proves  actual  prejudice  as 
a  result  of  the  delay. 

Subsection  (b)(2)  has  been  amended 
to  delete  the  words  "and  the  Courthouse 
of  the  County  is  which  (the  mine)  is 
located"  and  replace  that  language  with 
"or  field  office  located  closest  to  (the 
mine]."  In  effect  notices  of  assessment 
conferences  will  be  posted  at  the 
Division's  Big  Stone  Gap  office,  and  the 
field  office  located  closest  to  the  mine. 
Subsection  (b)(3)  is  amended  by 


deleting  the  words  "affirm,  raise,  lower, 
or  vacate  the  penalty,"  and  replace 
those  words  with  the  word  "either"  and 
the  addition  of  new  subsections  (b)(3)(i) 
and  (ii).  The  two  new  subsections 
provide  that  within  30  days  after  the 
conference  is  held,  the  conference 
officer  shall  either:  (i)  Settle  the  issue, 
in  which  case  a  settlement  agreement 
shall  be  prepared  and  signed  by  the 
Division  and  by  the  person  assessed;  or 
(ii)  affirm,  raise,  lower,  or  vacate  the 
penalty. 

New  subsection  (d)  is  added  to 
provide  that  at  (d)(1)  if  a  settlement 
agreement  is  entered  into,  the  person 
assessed  will  be  deemed  to  have  waived 
all  rights  to  further  review  of  the 
violation  or  penalty  in  question,  except 
as  otherwise  expressly  provided  for  in 
the  settlement  agreement.  The 
settlement  agreement  shall  contain  a 
clause  to  this  effect.  New  (d)(2)  provides 
that  if  full  payment  of  the  amount 
sp)ecified  in  the  settlement  agreement  is 
not  received  by  the  Division  within  30 
days  after  the  date  of  signing,  the 
Division  may  enforce  the  agreement  or 
rescind  it  and  proceed  according  to 
paragraph  (b)(3)(ii)  within  30  days  from 
the  date  of  the  rescission. 

The  Federal  regulations  at  30  CFR 
845.18  were  revised  on  March  8,  1991 
(56  FR  10060).  The  revision  extended  by 
approximately  30  days  the  amount  of 
time  within  which  OSM  may  complete 
the  necessary  administrative  actions  to 
hold  an  assessment  conference  and  by 
15  days  the  amount  of  time  within 
which  a  person  charged  with  a  violation 
may  appeal  an  assessment  conference 
officer's  decision  to  the  Office  of 
Hearings  and  Appeals.  The  director 
finds  that  as  amended.  4  VAC  25-130- 

845.18  is  substantively  identical  to  and 
consistent  with  the  counterpart  Federal 
regulations  at  30  CFR  845.18. 

24.  4  VAC  25-130-845.19  Request  for 
Hearing 

Subsection  (a)  is  amended  by 
changing  from  15  days  to  30  days  the 
niunber  of  days  that  a  person  charged 
virith  a  violation  may  contest  the 
proposed  penalty  or  the  fact  of  the 
violation.  On  March  8,  1991  (56  FR 
10060)  the  Federal  regulations  at  30  CFR 

845.19  were  similarly  amended.  The 
Director  finds  that  as  amended,  the  State 
provision  is  substantively  identical  to 
and  consistent  with  the  counterpart 
Federal  regulations. 

25.  4  VAC  25-130-846. 1 7  Assessment 
of  an  Individual  Civil  Penalty 

Subsection  (b)(3)  is  deleted  and 
replaced  by  a  new  subsection  (c).  As 
amended,  service  shall  be  performed  on 
the  individual  to  be  assessed  an 


individual  civil  penalty,  by  certified 
mail,  or  by  any  alternative  means 
consistent  with  the  rules  of  the  Supreme 
Court  of  Virginia  governing  service  of  a 
summons  and  complaint.  Service  shall 
be  complete  upon  tender  of  the  notice 
of  proposed  assessment  and  included 
information  or  of  the  certified  mail  and 
shall  not  be  deemed  incomplete  because 
of  refusal  to  accept.  On  June  20,  1991 
(56  FR  28442)  the  Federal  regulations  at 
30  CFR  846.16(c)  concerning  service 
were  amended.  As  amended,  the 
Virginia  provision  is  substantively 
identical  to  and  therefore  no  less 
effective  than  the  counterpart  Federal 
provision  with  one  exception.  The 
Federal  provision  provides  that  service 
can  be  accomplished  by  any  means 
consistent  with  the  rules  governing 
service  of  a  summons  and  complaint 
under  rule  4  of  the  Federal  Rules  of 
Civil  Procedure.  The  revised  Virginia 
provision  that  service  can  be 
accomplished  by  any  means  consistent 
with  the  Rules  of  the  Supreme  Court  of 
Virginia  governing  service  of  a 
stunmons  and  complaint.  Federal 
enforcement  under  30  CFR  846.17(c) 
allows  service  that  is  consistent  with  the 
Federal  Rules  of  Civil  Procedure.  The 
Federal  regulations  were  amended  on 
June  20. 1991  (56  FR  28442),  to  allow 
for  increased  flexibility.  Virginia  is  also 
increasing  its  flexibility  by  following  its 
counterpart  to  the  Federal  Rules  of  Civil 
Procedure,  therefore,  the  Director  finds 
that  the  amended  language  is  not 
inconsistent  with  the  Federal  regulation. 

rV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Piu^uant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(I),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S.  Fish  and 
Wildlife  Service  (USFWS)  responded 
and  stated  that  it  app>ears  that  no 
impacts  to  Federally  listed  or  proposed 
species  or  critical  habitat  will  occur 
and,  therefore,  USFWS  had  no 
comments  on  the  proposed 
amendments.  The  U.S.  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service  (NRCS)  responded 
and  stated  that  the  proposed 
amendments  seem  to  conform  more 
closely  to  presently  practiced 
reclamation  goals  aiid  standards,  and 
better  suits  their  intended  use. 
Therefore,  the  NRCS  stated  that  th? 
amendments  should  be  accepted.  The 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration  (MSHA) 
responded  and  stated  that  the  proposed 
amendment  does  not  contain  any 
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information  that  would  be  conflicting  to 
MSHA  regulations. 

Public  Comments 

There  were  no  public  conunents 
submitted. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  H'A's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(I),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA.  The  EPA  did  not 
provide  any  comments. 

V.  Director's  Decision 

Based  on  the  findings  above,  and 
except  as  noted  below,  the  Director  is 
approving  Virginia's  amendment  as 
submitted  by  Virginia  on  December  1 , 
1997,  and  clarified  by  letter  dated 
March  6, 1998. 

4  VAC  25-13Q-780.25(c)(3)  is 
approved  to  the  extent  that  any  other 
design  standard  that  DMME  may  accept 
in  lieu  of  the  engineering  standards  will 
be  first  be  approved  through  the  state 
program  amendment  process. 

4  VAC  25-130-784.16(c)(3)  is 
approved  to  the  extent  that  any  other 
design  standard  that  DMME  may  accept 
in  lieu  of  the  engineering  standard  will 
first  be  approved  through  the  state 
program  amendment  process. 

4  VAC  25-130-81 7.46(c)(2)  is 
approved  to  the  extent  that  the  DMME 
will  delete  the  erroneous  sentence 
fragment  that  references  Paragraph 
(c)(2)(i). 

The  Director  notes  that  the 
amendments  to  4  VAC  25-130- 
823.11(a)  were  withdrawn  by  the 
DMME. 

The  Federal  regulations  at  30  CFR 
Part  946  codifying  decisions  concerning 
the  Virginia  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 


amendment  process  and  to  encourage 
States  to  bring  their  progiams  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  stfmdards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
section  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292{d)J 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
coiuiterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  emy  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  29.  1998. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  946.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§946.15    Approval  of  Virginia  regulatory 
program  amendments. 


UMI 
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^rlrr^n       Date  Of  final  put^ 
lication 


ment  submission 
date 


Citation/description 


Decemt>er  1,  1997     June  24,  1998 


VA  Code  Sections  701 .5;  779.22  (deletion).  .25(k)  [deletion);  780.23.  .25(a).  (a)(2)(a)(3),  (b),  (c)(3),  (f). 
35(b):  783.25(k)  [deletion];  784.15.  .16(a).  (a)(2).  (a)(3).  (b).  (c)(3).  (f).  .23(c);  800.40(a)(3); 
816.46(a)(2),  (b)(3),  (b)(5),  (c)(2).  .49(a)(1),  (a)(4)(i)  &  (li).  (5).  (6),  (9).  (11).  (c)(2).  .74(a)  through  (g). 
.81(a),  (c)(3)  (deletion),  .89(d)  [deletion),  .104,  .105;  817.46(a)(2),  (b)(3).  (b)(5),  (c)(2)  .49(a)(1), 
(a)(4)(i)  &  (ii),  (5).  (6).  (9),  (11),  (c)(2).  .74(a)  through  (g).  .81(a).  (c)(3)  [deletion).  .89(d)  (deletion); 
d40.1 1(f)(2)  &  (g)(4),  (h);  843.14(a)(2):  845.17(b)  through  (b)(2)(ii).  .18(a),  (b)  through  (b)(3)(ii),  (d)(1) 
&  (2),  .19(a)  and  846.17(b)(3)  [deletion)  and  (c). 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD01 -98-058] 
RIN2115-AA97 

Safety  Zone:  Burlington  Independence 
Day  Fireworks,  Burlington  Bay,  VT 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Burlington  Independence  Day 
fireworks  program  located  on 
Burlington  Bay,  Lake  Champlain, 
Vermont.  The  safety  zone  is  in  effect 
from  9  p.m.  until  10:30  p.m.  on  Friday, 
July  3.  1998,-with  a  rain  date  of 
Saturday,  July  11, 1998,  at  the  same 
time  and  place.  This  action  is  necessary 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  Burlington  Bay  on 
Lake  Champlain.  Vermont. 
DATES:  This  rule  is  effective  from  9  p.m. 
until  10:30  p.m.  on  Friday,  July  3.  1998, 
with  a  rain  date  of  Saturday,  July  11, 
1998,  at  the  same  time  and  place. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  A.  Kenneally, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York,  at  (718) 
354-4195. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 


published  for  this  regulation.  Good, 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  this 
updated  application  was  received,  there 
was  insufficient  time  to  draft  and 
publish  an  NPRM.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
this  fireworks  display. 

Background  and  Purpose 

On  May  18. 1998.  the  City  of 
Burlington,  VT  submitted  an 
Application  for  Approval  of  Marine 
Event  to  hold  a  fireworks  program  on 
the  waters  of  Burlington  Bay  on  Lake 
Champlain,  Vermont.  The  sponsor 
notified  the  Coast  Guard  they  are  using 
larger  fireworks  shells  than  the  annual 
regulation  in  33  CFR  165.166  was 
written  for.  This  regulation  increases  the 
radius  of  the  safety  zone  from  250  yards 
to  360  yards.  This  regulation  establishes 
a  safety  zone  in  all  waters  of  Burlington 
Bay  within  a  360  yard  radius  of  the 
fireworks  barge  located  in  approximate 
position  44°28'30.5"  N  073''13'32"  W 
(NAD  1983),  beside  the  Burlington  Bay 
breakwater.  The  safety  zone  is  in  effect 
from  9  p.m  until  10:30  p.m.  Friday,  July 
3,  1998,  with  a  rain  date  of  Saturday, 
July  11, 1998,  at  the  same  time  and 
place.  The  safety  zone  prevents  vessels 
from  transiting  this  portion  of 
Burlington  Bay,  Lake  Champlain, 
Vermont  and  is  needed  to  protect 
boaters  fi-om  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Public  notification  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners. 

Regulations  for  a  permanent 
Regulated  Navigation  Area  have  been 
published  for  this  event  in  33  CFR 
165.166.  If  the  annual  regulation  is 
enforced  for  this  event  the'safety  zone 
area  will  not  be  large  enough  to  provide 
for  the  safety  of  life  on  navigable  waters 
due  to  the  larger  fireworks  shells  being 


used.  This  final  rule  will  close  a  portion 
of  Burlington  Bay  for  one  hour  less  than 
the  current  regulations  in  33  CFR 
165.166. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  following:  this  is  an  annual 
marine  event  currently  published  in  33 
CFR  165.166.  the  event's  date  is  the 
same,  and  the  location  is  only  75  yards 
from  the  location  in  33  CFR  i65.166. 
this  final  rule  will  close  a  portion  of 
Burlington  Bay  for  less  time  than  the 
current  regulation  will,  the  limited 
marine  traffic  in  the  area,  the  minimal 
time  that  vessels  will  be  restricted  from 
the  zone,  and  advance  notification 
which  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owTied  and 
operate  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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Collection  of  Information 
Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows; 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  l.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-O58  to 
read  as  follows: 

§165.T01-058    Safety  Zone:  Burlington 
Independence  Day  Fireworks,  Burlington 
Bay,  Vermont. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  Burlington 
Bay,  Lake  Champlain,  Vermont,  within 
a  360  yard  radius  of  the  fireworks  barge 
in  approximate  position  44°28'30.5"  N 
073n3'32"  W  (NAD  1983),  beside  the 
Burlington  Bay  breakwater. 

(b)  Effective  period.  This  section  is 
effective  from  9  p.m.  until  10:30  p.m.  on 
Friday,  July  3,  1998,  with  a  rain  date  of 
Saturday.  July  11,  1998,  at  the  same 
time  and  place. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

[2]  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 


petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  June  5. 1998. 
L.M.  BrtMks. 

Captain.  U.S.  Coast  Guard.  Acting  Captain 

of  the  Port.  New  York. 

[FR  Doc.  98-16782  Filed  6-23-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay;  98-010] 

RIN2115-AA98 

Safety  Zone;  San  Francisco  Bay,  San 
Francisco,  CA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  a  portion  of  the  navigable 
waters  of  the  Oakland  Estuary,  CA, 
surrounding  the  barge  used  as  a 
platform  to  launch  fireworks  for  Jack 
London  Square's  4th  of  July  Fireworks 
Celebration,  from  8  p.m.  to  11:30  p.m.. 
PDT.  The  launch  baige  will  be  located 
approximately  1000  feet  south  of  Jack 
London  Square  in  the  Oakland  Estuary. 

This  temporary  safety  zone  is 
necessary  to  provide  for  the  safety  of 
participating  technicians,  waterbome 
and  shore-side  spectators,  vessels,  and 
other  property  during  the  fireworks 
display.  Persons  and  vessels  are 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  this  safety 
zone  unless  authorized  by  the  Captain 
of  the  Port,  or  a  designated 
representative  thereof.  Commercial 
vessels  may  request  authorization  to 
transit  this  safety  zone  by  contacting 
Vessel  Traffic  Service  on  Channel  14 
VHF-FM. 

DATES:  This  safety  zone  will  be  in  effect 
on  July  4,  1998  from  8  p.m.  to  11:30 
p.m.,  PDT.  If  the  event  concludes  prior 
to  the  scheduled  termination  time,  the 
Captain  of  the  Port  will  cease 
enforcement  of  this  safety  zone  and  will 
announce  that  fact  via  Broadcast  Notice 
To  Mariners. 

ADDRESSES:  U.S.  Coast  Guard,  Marine 
Safety  Office,  San  Francisco  Bay, 
Building  14.  Coast  Guard  Island, 
Alameda,  CA  94501-5100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Lesley  F.  Dion- 
Bow,  U.S.  Coast  Guard.  Marine  Safety 


Office.  San  Francisco  Bay;  (510)  437- 

3073. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

In  accordance  with  5  U.S.C.  553,  a 
Notice  of  Proposed  Rule  (?^JPRM)  was 
not  published  for  this  temporary 
regulation  and  good  cause  exists  for 
making  it  effective  prior  to.  or  less  than 
30  days  after.  Federal  Register 
publication.  Publication  of  an  NPRM 
and  delay  of  its  effective  date  would  be 
contrary  to  the  public  interest  since  the 
precise  location  of  the  event 
necessitating  the  promulgation  of  this 
safety  zone,  and  other  logistical  details 
surrounding  the  event,  were  not 
finalized  until  a  date  fewer  than  30  days 
prior  to  the  event  date.  Therefore,  the 
event  would  be  finished  before  the 
rulemaking  process  was  complete  if  an 
NPRM  was  published,  jeopardizing  the 
safety  of  the  lives  and  property  of  event 
participants  and  spectators. 

Discussion  of  Regulation 

The  Port  of  Oakland/Oakland  Portside 
Associates  are  sponsoring  the  4th  of  July 
Fireworks  Celebration  at  Jack  London 
Square  on  the  evening  of  July  4.  1998. 
These  fireworks  will  be  launched  from 
a  barge  located  approximately  1,000  feet 
south  of  Jack  London  Square  in  the 
Oakland  Estuary. 

The  safety  zone  will  be  bounded  by  a 
350  yard  radius  surrounding  the  launch 
barge,  the  center  of  which  will  be 
approximately  located  at  the  following 
position:  37'-47.6'  N.  122''-16.4'  W. 
This  safety  zone  is  necessary  to  protect 
the  participating  technicians,  the 
spectators,  and  vessels  and  other 
property  from  the  hazards  associated 
with  the  fireworks  display.  Entry  into, 
transit  through,  or  anchoring  within  this 
zone  by  all  vessels  prohibited,  unless 
authorized  by  the  Captain  of  the  Port,  or 
a  designated  representative  thereof 
Commercial  vessels  may  request 
authorization  to  transit  the  regulated 
area  by  contacting  the  Vessel  Traffic 
Service  on  Channel  14  VHF-FM.  For 
purposes  of  this  temporary  regulation, 
"commercial  vessels"  are  defined  as  all 
vessels  other  than  those  used  and 
registered/ documented  exclusively  for 
recreational  purposes. 

Regulatory  Evaluation 

This  temporary  regulation  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
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regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Febmary  26.  1979).  Due 
to  the  short  duration  and  limited  scope 
of  the  implementation  of  the  safety 
zone,  and  because  commercial  traffic 
will  have  an  opportxinity  to  request 
authorization  to  transit,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  full  regulatory 
evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
CXDT  is  unnecessary. 

Small  Entities 

Under  the  Regxilatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  small 
businesses  and  not-for-profit 
organizations  that  are  not  dominant  in 
their  respective  fields,  and 
govenmiental  jurisdictions  with 
populations  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605fb)  that  this 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  any  substantial 
number  of  entities,  regardless  of  their 
size. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Andrew  B.  Cheney,  U.S.  Coast  Guard 
Marine  Office  San  Francisco  Bay  at 
(510)  437-3073. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  regulation  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
regulation  and  concluded  that  under 
Chapter  2.B.2.  of  Commandant 
Instruction  M16475.1C.  Figure  2-1, 
paragraph  (35),  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
miUion  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that-  achieves  the  objective  of 
the  rule  selected. 

No  state,  local,  or  tribal  government 
entities  will  be  effected  by  the  rule,  so 
this  rule  will  not  result  in  aimual  or 
aggregate  costs  of  $100  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regidation 

In  consideration  of  the  foregoing, 
Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l{g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T1 1-079  is  added  to 
read  as  follows: 

§  1 65.T11  -079    Safety  Zone:  San  Franclso 
Bay,  San  Francisco,  CA. 

(a)  Location.  The  area  described  as 
follows,  located  within  the  navigable 
waters  of  the  Oakland  Estuary, 
constitutes  a  safety  zone:  a  circular 
radius  of  350  yards  surrounding  the 
barge  used  as  a  platform  to  laimch 
fireworks  for  Jack  London  Square's  4th 
of  July  Fireworks  Celebration,  the  center 
of  which  is  approximately  located  at 
37''47.6'  N,  122''16.4'  W.  All  coordinates 
referred  use  Datum:  NAD  83. 

(b)  Effective  Dates.  This  safety  zone 
will  be  in  effect  on  July  4, 1998  from  8 


p.m.  to  11:30  p.m.,  PDT.  If  the  event 
concludes  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  this  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  To  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  a 
designated  representative  thereof. 
Commercial  vessels  may  request 
authorization  to  transmit  the  safety  zone 
by  contacting  Vessel  Traffic  Service  on 
Channel  14  VHF-FM. 

Dated  )une  3. 1998. 
H.  Henderson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Francisco  Bay. 
[FR  Doc.  9»-16781  Filed  &-23-98;  8:45  am) 
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UBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  201 
pocket  No.  RM  96-3B] 

Notice  and  Recordkeeping  for  Digital 
Subscription  Transmissions 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Interim  regulations. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  issuing  interim 
regulations  on  the  requirements  by 
which  copyright  owners  shall  receive 
reasonable  notice  of  the  use  of  their 
works  from  digital  subscription 
transmission  services,  and  how  records 
of  such  use  shall  be  kept  and  made 
available  to  copyright  owners.  The 
Ehgital  Performance  Right  in  Sound 
Recordings  Act  of  1995  requires  the 
Office  to  adopt  the  regulations. 
EFFECTIVE  DATE:  The  interim  regulations 
are  effective  July  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Jennifer  L.  Hall,  Senior  Attorney, 
Copyright  GC/I&R,  P.O.  Box  70400, 
Southwest  Station,  Washington,  D.C. 
20024.  Telephone:  (202)  707-6380. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Interim  Rule  in  Docket 
No.  RM  96-3B,  adopted  June  15,  1998. 
The  full  text  of  the  Interim  Rule  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Public  Information  Office  of  the 
Copyright  Office,  Room  LM-401,  and  in 
the  Pubhc  Records  Office  of  the 
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Licensing  Division  of  the  Copyright 
Office.  Room  LM-458.  James  Madison 
Memorial  Building.  First  and 
Independence  Avenue,  S.E., 
Washington.  D.C.  20559-6000.  The  hill 
Interim  Rule  is  also  available  via  the 
Copyright  Office  homepage  at  http:// 
www.  loc.gov/copyright. 

The  regulations  are  issued  on  an 
interim  basis  due  to  the  developing 
nature  of  the  digital  transmission 
service  industry  and  of  the  technology 
which  will  be  employed  in 
accommodating  the  reporting 
requirements.  In  two  years,  the  Office 
will  provide  another  opportimity  for 
comment  before  issuing  final 
regulations. 

Background 

On  November  1.  1995.  Congress 
enacted  the  Digital  Performance  Right  in 
Sound  Recordings  Act  of  1995  ("the 
Act").  Public  Uw  No.  104-39,  109  Stat. 
336  (1995).  The  Act  gave  to  sound 
recording  copyright  owners  an  exclusive 
right  to  perform  their  works  publicly  by 
means  of  a  digital  audio  transmission. 
17  U.S.C.  106(6).  Certain  digital 
transmissions  were  exempted  from  the 
scope  of  the  right.  17  U.S.C.  114(d)(1). 
while  nonexempt  digital  subscription 
ser-ices  were  given  the  opportunity  to 
qualify  for  a  statutory  Ucense.  17  U.S.C. 
114(d)(2).  Congress  directed  the 
Librarian  of  Congress  to  establish 
regulations  under  which  copyright 
owners  may  receive  reasonable  notice  of 
the  use  of  their  sound  recordings  under 
the  statutory  license,  and  under  which 
entities  performing  the  sound 
recordings  shall  keep  and  make 
available  records  of  such  use.  17  U.S.C. 
114(f)(2). 

The  Sec.  114  License  For  Nonexempt 
Subscription  Transmissions 

A  nonexempt  digital  subscription 
service  transmission  is  subject  to 
statutory  Ucensing  in  accordance  with 
17  U.S.C.  114(f)  if  the  transmission  is 
not  part  of  an  interactive  service,  does 
not  exceed  the  "sound  recording 
performance  complement."  does  not 
give  an  advance  program  schedule  or 
prior  announcement  of  titles  to  be 
performed,  does  not  automatically  cause 
the  receiving  device  to  switch  from  one 
program  channel  to  another,  and 
includes  information  encoded  by 
authority  of  the  copyright  owner 
identifying  the  title,  the  featured  artist, 
and  related  information.  17  U.S.C. 
114(d)(2).  The  "sound  recording 
performance  complement"  is  a  limit  on 
the  number  of  selections  that  can  be 
played  from  one  phonorecord.  boxed 
set,  or  featured  artist  within  a  three-hour 
period.  See  17  U.S.C.  114(j)(7). 


Digital  subscription  transmission 
services  that  qualify  for  the  statutory 
license  may  reach  a  voluntary 
agreement  as  to  rates  and  terms  with 
sound  recording  copyright  owners,  or 
may  petition  the  Librarian  of  Congress 
to  convene  a  copyright  arbitration 
royalty  panel  (CARP)  to  set  rates  and 
terms  for  those  entities  that  have  not 
reached  voluntary  agreement.  17  U.S.C. 
1 14(0(1  )-(2),  ^d  (4).  On  June  4,  1996. 
no  voluntary  agreement  having  been 
reached,  the  parties  petitioned  the 
Librarian  to  convene  such  a  CARP. ' 
Rates  and  terms  set  by  the  CARP  will 
apply  to  all  copyright  owners  and 
subscription  services  not  subject  to 
voluntary  agreement.  17  U.S.C. 
114(f)(2)-<3).  However.  Congress  also 
directed  the  Librarian  of  Congress  to 
establish  regulations  by  which  copyright 
owners  may  receive  reasonable  notice  of 
the  use  of  their  sound  recordings  under 
statutory  license,  and  under  which 
records  of  such  use  shall  be  kept  and 
made  available  by  the  entities 
performing  the  sound  recordings.  17 
U.S.C.  114(f)(2).  Anyone  performing  a 
sound  recording  publicly  by  means  of  a 
nonexempt  subscription  transmission 
under  section  114(0  may  do  so  without 
infiinging  the  exclusive  right  of  the 
sound  recording  copyright  owner  by 
complying  with  the  notice  requirements 
that  the  Librariem  prescribes  by 
regulation  and  by  paying  royalty  fees  in 
accordance  with  the  law.  17  U.S.C. 
114(0(5). 

Rulemaking  on  Notice  and 
Recordkeeping 

On  May  13. 1996.  the  Copyright 
Office  pubUshed  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register 
requesting  comments  on  the 
requirements  by  which  copyright 
owners  should  receive  reasonable  notice 
of  the  use  of  their  works  from 
subscription  digital  transmission 
services  and  how  records  of  such  use 
should  be  kept  and  made  available  to 
copyright  owners.  The  Office  asked 
commentators  to  consider  both  the 
adequacy  of  notice  to  sound  recording 
copyright  owners  and  the  administrative 
burdens  placed  on  digital  transmission 
services  in  providing  notice  and 


'  On  November  28,  1997,  the  CARP  convened  by 
the  Librarian  issued  its  report  determining  rates  and 
terms  for  the  license  for  the  period  from  the 
effective  date  of  the  Act  Report  of  the  Copyright 
Arbitration  Royalty  Panel.  In  re:  Determination  of 
Statutory  License  Terms  and  Rates  for  Certain 
Digital  Subscription  Transmission  of  Sound 
Recordings,  No.  96-5  (Nov.  28.  1997).  The  Librarian 
issued  an  order  accepting  in  (>art  the  CARP  Report, 
and  establishing  additional  terms.  See  discussion 
infra.  The  1997  CARP  Proceeding  Under  Section 
114. 


maintaining  records  of  use.  61  FR  22004 
(May  13,  1996). 

Initial  Comments  and  Reply  Comments 

The  Office  received  a  total  of  four 
comments  and  three  reply  comments,  as 
well  as  one  surreply  and  one  comment 
to  the  surreply.  Comments  were 
submitted  by  the  Recording  Industry 
Association  of  America  (RIAA) 
(representing  member  companies  who 
manufacture  or  distribute  more  than  90 
percent  of  legitimate  sound  recordings 
sold  in  the  United  States),  and  three 
digital  music  subscription  services 
operating  in  the  United  States:  DMX, 
Inc.  (DMX);  Muzak,  Inc.  (Muzak);  and 
Digital  Cable  Radio  Associates/Music 
Choice  [OCR]  ("commenting  parties"). 
The  Initial  and  Reply  Comments  are 
fully  summarized  in  the  text  of  this 
Interim  Rule  and  Order,  and  were  also 
discussed  in  a  second  Notice  of 
Proposed  Rulemaking  (NPRM). 
pubhshed  on  June  24.  1997.  See  62  FR 
34035  (June  24. 1997).  The  conunents 
addressed  a  wide  range  of  proposals  for 
notice  and  records  of  use.  including:  an 
initial  notice  filed  with  the  Copyright 
Office  to  indicate  commencement  of 
transmission  under  statutory  Ucense; 
quarterly  reports  of  use  including  data 
to  indicate  which  sound  recordings 
were  performed  and  the  number  of 
times  (summary  frequency  data); 
whether  reports  should  be  served  on  a 
single  collective  rights  organization 
("Collective")  such  as  RIAA's.  rather 
than  on  individual  copyright  owners; 
data  fields  to  identify  soimd  recordings; 
and  maintenance  of  records.  The 
conunents  also  addressed  matters  not 
prescribed  in  the  Act.  such  as 
confidentiahty.  auditing,  and  statements 
of  account. 

Meetings  To  Facilitate  Agreement  on 
Notice  and  Recordkeeping 
Requirements;  and  Issues  Identified  in 
Discussions  Among  the  Parties 

On  November  14. 1996.  the  Copyright 
Office  met  with  the  parties  to  facilitate 
agreement  on  notice  and  recordkeeping 
requirements  under  section  114.  and  to 
discuss  the  proper  regulatory  and 
recordkeeping  role  for  the  Office.  In 
attendance  were  15  individuals 
representing  RLAA.  DMX.  Muzak.  DCR, 
and  the  Copyright  Office.  The  Office 
distributed  at  the  meeting  a  list  of 
principles  it  accepted:  for  example. 
Services  would  file  with  the  Office  an 
initial  notice  indicating  transmission  of 
sound  recordings  under  statutory 
license.  Following  the  meeting,  the 
Office  circulated  a  draft  meeting 
summary,  and  received  additional 
written  comments  in  response.  A 
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second  meeting  with  the  parties  took 
place  on  January  23,  1997. ^ 

In  the  comments  {md  meeting 
discussions,  the  parties  considered  how 
reports  of  use  would  be  kept  or  made 
available  for  sound  recording  copyright 
owners  who  were  not  members  of  a 
Collective,  who  could  not  be  located,  or 
who  refused  delivery.  While  Services 
believed  the  Office  should  designate  a 
Collective  and  not  permit  individual 
copyright  owners  not  to  join,  RIAA  . 
expressed  concern  about  its  Collective 
administering  rights  for  non-member 
copyright  owners,  due  to  contractual 
and  nduciary  duties  to  its  members.  The 
commenting  parties  addressed  whether 
Services  should  provide  playlist 
samples  or  error  logs  to  verify 
compliance  with  the  sound  recording 
performance  complement,  and  whether 
the  Act  requires  Services  to 
affirmatively  report  compliance  with  the 
complement.  Following  the  meetings, 
however,  a  Service  proposal  to  produce 
each  quarter  the  entire  intended 
playlist,  instead  of  summary  frequency 
data  or  error  logs,  was  deemed  generally 
acceptable,  provided  an  agreeable 
definition  for  "intended  playlist"  were 
reached.  The  commenting  parties  also 
continued  to  discuss  data  fields  to 
identify  sound  recordings  performed. 

The  Second  NPRM  and  Request  for 
Further  Comments 

On  June  24, 1997.  the  Copyright 
Onice  pubUshed  a  second  Notice  of 
Proposed  Rulemaking  (NPRM), 
presenting  certain  preliminary  decisions 
and  asking  the  parties  for  further 
comments.  See  Notice  of  Proposed 
Rulemaking,  62  FR  34035  (June  24. 
1997).  For  example,  the  Office 
announced  that  it  would  accept  an 
optional  initial  notice  from  Services; 
concluded  that  Services  should  keep 
and  make  available  records  to  permit 
monitoring  of  the  performance 
complement;  asked  how  Services  would 
make  records  of  use  available  to 
unaffiliated  sound  recording  copyright 
owners;  concluded  that  copyright 
owners  whose  identity  and  location  is 
known  should  be  served  directly  with 
reports  of  use;  inquired  whether 
Services  planned  to  serve  quarterly 
intended  playlists  on  small  and 
individual  copyright  owners,  or  if  there 
were  an  alternative  reporting 
mechanism;  inquired  whether  copyright 
owners  should  be  permitted  to  waive 
complement  information  in  favor  of 
summary  frequency  data  for  their 


'  The  conunenta,  meeting  summaries,  and 
meeting  handouts  are  avt  ihble  in  the  Public 
Information  Office  of  the  (Copyright  Office,  Room 
LM-401,  James  Madlsoiy><iemorial  Building. 
Washington.  D.C  I 


recording  only;  sought  comment  on 
estimated  costs  for  providing  intended 
playlists  to  different  parties;  stated  a 
requirement  that  Services  maintain 
records  of  use  for  three  years;  and 
aimounced  that  it  would  issue  no 
regulation  on  audits.  The  Office 
provided  a  60-day  comment  period. 

The  Further  Comments 

In  response  to  the  request  for  Further 
Comments  in  the  June  24, 1997,  NPRM, 
the  Office  received  comments  from: 
RIAA;  DMX;  DCR;  the  NaUonal  Music 
Publishers'  Association,  Inc.  (NMPA); 
and  Creative  Engineering  Concepts,  Inc. 
(CEQ).  CECI  is  the  developer  of  an 
automated  signal  recognition  technology 
employed  nationwide  and 
internationally  by  Broadcast  Data 
Systems,  LP,  to  identify  sound 
recordings  and  advertisements  using 
features  and  characteristics  of  the  audio 
patterns. 

1 .  Initial  Notice 

RIAa  au^ed  that  the  single-page 
initial  notice  filed  by  Services  with  the 
Copyright  Office  should  be  mandatory, 
not  optional,  so  that  copyright  owners 
can  identify  prospectively  entities  that 
will  transmit  under  statutory  Ucense. 

2.  Reports  of  Use 

The  commenting  parties  agreed  that 
Services  should  provide  quarterly 
reports  of  use  consisting  of  their 
"intended  playlists"  for  the  quarter. 

a.  Definition  of  intended  playlist.  All 
commenting  parties  agreed  that  the 
intended  playlist  should  report  every 
sound  recording  "scheduled"  to  be 
transmitted;  in  addition,  RIAA 
recommended  that  the  intended  playlist 
report  every  sound  recording  "actually" 
transmitted.  RIAA  also  recommended 
that  the  intended  playUst  be  defined  to 
include  a  detailed  report  of  any  Service 
system  failures  resulting  in  transmission 
of  unscheduled  sound  recordings.  DMX 
suggested  that  the  definition  prescribe 
data  fields  and  sound  recording 
identifiers  to  be  included  in  the  playlist. 

b.  Reporting  systen}  failures  resulting 
in  deviations  from  the  intended  playlist. 
RIAA  said  Services  should  report 
system  failures,  including  time  and 
duration,  and  titles  of  substitute  sound 
recordings  transmitted  in  place  of  those 
scheduled.  DMX  said  it  does  not 
automatically  generate  error  logs  in 
event  of  system  failure,  and  that  errors 
causing  deviations  from  intended 
playhsts  are  rare.  DMX  noted  that  logs 
were  proposed  to  evaluate  sujnmary 
frequency  data  and  playlist  samples; 
providing  complete  intended  playlists 
vitiates  their  necessity. 


c.  Certification  of  reports.  RIAA  said 
reports  of  use  should  contain  a 
certification  signed  by  a  Service 
representative  attesting  under  notary  or 
penalty  of  perjury  to  accuracy.  DMX 
said  at  most  the  regulation  should 
require  a  statement  that  the  report 
reflects  information  believed  to  be 
accurate  and  maintained  in  ordinary 
course  of  business. 

d.  Reporting  compliance  with  the 
performance  complement.  DCR 
reasserted  that  the  Act  does  not  impose 
an  obligation  on  Services  affirmatively 
to  report  compliance  with  the 
performance  complement. 

e.  Data  fields  and  sound  recording 
identifiers.  RIAA.  DCR  and  DMX 
generally  agreed  that  the  intended 
playlist  reports  should  include  the 
following  eight  data  fields;  chaimel, 
sound  recording  title,  featured  artist, 
album  title,  record  label,  catalog 
number,  transmission  date,  and 
transmission  time.  In  addition,  RIAA 
sought  four  other  identifiers:  the  CD 
track  number,  the  Service  name,  the 
International  Sound  Recording  Code 
(ISRC),  and  the  "sound  recording 
identifier"  used  by  Selector  (the 
software  program  Services  employ  to 
generate  their  intended  playhsts). 
However,  CECI  also  described  its 
technology  to  automatically  identify 
sound  recordings  "using  features  and 
characteristics  of  the  audio  patterns," 
and  to  monitor  sound  recording  usage. 
CEQ  already  administers  a  network  of 
remote  monitoring  systems  collecting 
channel  number  and  other  data;  the 
technology  is  used  by  record  companies, 
broadcasters  and  others,  to  verify 
airplay,  generate  statistics,  control 
distribution  and  determine  royalty 
payments.  This  could  be  adapted  within 
about  six  months  to  automatically 
document  use  of  sound  recordings  and 
other  copyrighted  works  by  Services, 
verify  compliance  with  the  performance 
complement,  and  generate  reports  of 
use. 

/.  Compilation  albums  and  non-music 
and  foreign  programming.  RIAA  said 
the  standard  reporting  requirements 
would  clearly  apply  to  retail 
compilation  albums,  such  as  movie 
soundtracks,  and  should  also  apply  to 
non-retail  but  conunercial  compilation 
albums,  such  as  disc  jockey  compilation 
albums,  because  in  such  cases  Services 
possess  and  make  available  to  their 
subscribers  information  regarding  the 
retail  album.  RIAA  said  the  regulations 
should  not  distinguish  between  foreign 
and  domestic  programming.  In  earlier 
comments.  Services  sought  to  limit 
regulation  of  non-stereo,  retransmitted 
foreign-originated  programming,  or 
retransmitted  programming  consisting 
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of  less  than  one-half  music,  such  as 
sports  or  talk  radio,  but  in  their  Further 
Comments  professed  no  plans  for  such 
programming. 

3.  Central  Collective 

The  Further  Comments  urged  the 
Office  to  designate  a  central  Collective 
and  not  impose  a  requirement  of  direct 
service  to  small,  independent  copyright 
owners.  Services  argued  severe  costs 
and  administrative  burdens  associated 
with  the  reporting  scheme  in  the  NPRM 
would  cripple  them,  and  that  direct 
service  would  force  them  to  mainstream 
programming.  DMX  said  use  of 
collectives  is  common  practice 
internationally  with  respect  to 
collection  and  distribution  of  royalties 
for  performance  of  sound  recordings. 

a.  Alternative  reporting  mechanism. 
Services  did  not  wish  to  identify 
individual  copyright  owners  and 
provide  separate  reports  that  would  also 
permit  complement  monitoring.  DCR 
said  no  alternative  to  the  intended 
playlist  would  provide  comparable 
information,  and  the  only  alternative 
was  to  designate  an  independent  second 
Collective  for  copyright  owners  not 
wishing  to  join  RIAA.  CECI  volunteered 
to  be  an  alternative  Collective  for  small 
independent  copyright  owners.  DMX 
urged  the  Office  to  mandate  a  single 
Collective,  but,  recognizing  burden  and 
expense  of  providing  independent 
copyright  owners  with  either  intended 
playlists  or  individually  tailored 
sununary  reports,  DMX  suggested  three 
alternative  reporting  methods,  and  five 
"safeguards"  it  sou^t  if  direct  service 
were  required.  DMX  said  Services 
should  be  able  to  choose  among  the 
methods  and  vary  them  by  agreement  or 
according  to  recipient,  and  that 
unserved  copyright  owners  should  make 
their  identity  and  location  known  to 
Services  by  registered  letter. 

b.  RIAA  Collective  as  central 
repository.  In  Further  Comments,  RIAA 
said  it  now  agreed  to  become  the  central 
repository  for  all  copyright  owners, 
including  non-RIAA  members.  RIAA 
said  it  would  now  agree  to  receive  all 
reports  of  use  and  royalties  from 
Services.  Because  it  now  sought  to  be 
the  central  Collective,  it  said  many 
questions  in  the  second  NPRM  were 
moot;  for  example,  there  is  no  need  for 
an  alternative  to  the  intended  playlist, 
and  no  need  for  separation  of  reports. 
Because  the  Collective  now  planned  to 
identify  and  locate  copyright  owners  of 
all  sound  recordings  performed  under 
the  license  and  to  distribute  to  all 
entitled  copyright  owners,  there  was  no 
need  to  define  copyright  owners  "whose 
identity  and  location  is  known"  to 
trigger  a  direct  service  requirement. 


RIAA  said  it  required  complete  and 
uniform  data  to  operate  a  royalty 
distribution  system.  It  rejected  summary 
frequency  data  because  it  lacks 
complement  information  and  said  all 
copyright  owners  are  entitled  to  the 
same  notice  of  use.  RIAA  said  it  would 
deduct  costs  firom  royalties  to  cover 
administrative  expenses.  Royalties  that 
could  not  be  distributed  for  unlocated 
copyright  owners  would,  after  three 
years  of  escrow,  be  used  to  offset  costs 
of  locating  non-members. 

4.  Details  Relating  to  Records  of  Use 

The  Further  Comments  addressed  a 
number  of  details  relating  to  records  of 
use,  including  formats  of  reports,  access 
and  confidentiality,  audits,  maintenance 
of  records,  costs  of  maintaining  and 
providing  records,  and  retroactivity  of 
recordkeeping  requirements. 

a.  Reporting  and  maintaining  records 
of  use;  format.  RIAA  and  DCR  agreed 
that  reports  of  use  should  be  provided 
within  30  days  of  the  close  of  each 
quarter;  DMX  preferred  no  later  than  45 
days  following  the  end  of  the  quarter. 
The  commenting  parties  agreed  that 
Services  should  be  required  to  retain 
reports  of  use  for  three  years,  and  that 
reports  should  be  provided  on  a 
common  machine-readable  medium. 
DMX  generally  accepted  the  file  format 
suggested  by  RIAA. 

K  Confidentiality.  The  commenting 
Services  agreed  that  provision  of 
intended  playlists  may  raise 
confidentiality  concerns.  One  said 
Services  should  be  able  to  elect  to 
provide  intended  playlists,  summary 
frequency  data,  or  Internet-posted  past 
playlists  (in  either  a  password-protected 
or  publicly  available  area).  RIAA  said 
playlists  are  available  to  anyone  wilUng 
to  monitor  programming,  but  suggested 
that  instead  of  requiring  a 
confidentiality  agreement,  the 
regulation  should  limit  the 
information's  dissemination  and 
utilization. 

c.  Access  and  audits.  While 
annoimcing  that  it  would  not 
promulgate  audit  regulations,  the  Office 
in  the  June  24,  1997,  NPRM  inquired 
whether  some  regulation  on  access  were 
needed  and  how  Services  would  make 
records  available  to  copyright  owners 
who  had  not  been  served.  DMX 
suggested  that  audits  of  Services  be 
limited  to  once  a  year,  and  that 
copyright  owners  be  able  to  view 
information  held  by  a  Collective,  subject 
to  fees.  NMPA  urged  the  Office  to 
expressly  establish  audit  requirements 
in  its  forthcoming  regulations  on  notice 
and  recordkeeping  under  section  115. 

d.  Costs.  RIAA  said  it  would  deduct 
costs  from  royalties  to  cover 


administrative  expenses,  while  royalties 
that  could  not  be  distributed  to 
unlocated  copyright  owners  would  be 
escrowed  for  three  years  before  reverting 
to  the  general  royalty  account  for 
distribution,  or  being  used  to  offset  costs 
to  Collective  members  of  trying  to  locate 
non-members.  RIAA  said  costs  of 
serving  the  Collective  or  copyright 
owners,  and  of  retaining  reports  for 
three  years,  should  be  borne  by 
Services.  DMX  said  Services  should 
bear  costs  of  maintaining  intended 
playlists,  but  the  cost  of  preparing  and 
delivering  reports  of  use  to  a  Collective 
or  record  company,  including 
reasonable  labor  and  computer  time, 
should  be  deducted  from  royalty 
payments. 

e.  Effective  date  and  transition  period. 
DCR  and  DMX  said  reports  of  use 
should  not  be  required  from  the 
license's  creation  on  February  1,  1996, 
through  adoption  of  regulations.  DCR 
said  retroactive  recordkeeping  would 
require  millions  of  records.  DCR  emd 
DMX  said  the  Office  should  recognize  a 
transition  period  of  two  years  before  full 
compliance  with  notice  and 
recordkeeping  rules  4s  required.  RIAA 
sought  use  data  for  periods  preceding 
issuance  of  regulations,  and  said  the 
regulation  should  not  recognize  a  formal 
transition  period. 

The  1997  CARP  Proceeding  Under 
Section  114 

As  noted,  following  a  period  of 
voluntary  negotiation  concerning  rates 
and  terms  for  the  section  114  statutory 
license,  the  parties  petitioned  the 
Librarian  of  Congress  on  June  4, 1996, 
to  convene  a  copyright  arbitration 
royalty  panel  (CARP).  See  17  U.S.C. 
114(fl(lH2);  Initiation  of  Voluntary 
Negotiation  Period,  60  FR  61655  (Dec,  1, 
1995);  Initiation  of  Arbitration.  62  FR 
29742  (June  2,  1997).  On  November  28, 
1997,  the  CARP  convened  by  the 
Librarian  issued  its  report  determining 
rates  and  terms  for  the  license  for  the 
period  from  the  effective  date  of  the  Act. 
Report  of  the  Copyright  Arbitration 
Royalty  Panel,  In  re:  Determination  of 
Statutory  License  Terms  and  Rates  for 
Certain  Digital  Subscription 
Transmission  of  Sound  Recordings,  No. 
96-5  (Nov.  28,  1997)  (Report).  The 
Report  established,  inter  alia,  the 
following  terms: 

(1)  Collective:  The  CARP  determined 
that  "any  notices  and  payments 
required  by  the  CARP  'should  be 
submitted  to  a  single  private  entity  or 
government  agency  that  will  distribute 
the  funds  to  sound  recording  copyright 
owners.' "  Because  RIAA  requested  that 
it  be  designated  as  the  single  entity  and 
because  Services  did  not  object,  the 
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Panel  determined  "that  the  RIAA 
Collective  shall  serve  as  that  single 
private  entity."  Report  \  184.  See  also 
1205. 

(2)  Maintenance  of  certain  records: 
The  CARP  said  Services  shall  maintain 
accurate  records  on  matters  directly 
related  to  the  payment  of  license  fees  for 
a  period  of  three  years.  Report  H  192. 
209. 

(3)  Audits:  Interested  parties  may 
conduct  a  single  audit  of  a  Service 
during  any  given  year.  Report  H  193. 
210. 

(4)  Confidentiality:  RIAA  must 
establish  safeguards  to  avoid  disclosure 
of  confidential  financial  and  business 
information.  H  191,  208. 

On  January  27.  1998.  the  Librarian 
concluded  on  the  recommendation  of 
the  Register  that  he  could  not  adopt  the 
Report  to  the  extent  that  certain  of  the 
findings  and  conclusions  were  arbitrary 
and  contrary  to  law.  Notice  and  Order, 
Docket  No.  96-5  CARP  DSTRA  (Jan.  27. 
1998).  See  17  U.S.C.  802(0-  Setting  aside 
the  Panel's  final  determination  in  part, 
to  reject  the  Panel's  rate  and  certain  of 
the  terms,  the  Librarian  issued  an  Order 
pubhshed  in  the  Federal  Register, 
accepting  each  of  the  terms  set  forth 
above.  See  Determination  of  Reasonable 
Rates  and  Terms  for  the  Digital 
Performance  of  Sound  Recordings,  63 
FR  25394  (May  8.  1998).  The  Librarian's 
Order  also  estabhshed  the  following 
additional  terms. 

(5)  Audits:  Interested  parties  may 
conduct  one  audit  of  the  RIAA 
Collective  during  any  given  year.  37 
CFR  260.6. 

(6)  Costs:  The  RIAA  Collective  may 
deduct,  from  royalties  it  distributes, 
reasonable  costs  incurred  in 
administration  of  the  distribution  of 
royalties,  so  long  as  the  reasonable  costs 
do  not  exceed  actual  costs  incurred  by 
the  collecting  entity.  37  CFR  260.3(d). 
The  Collective  also  may  use  unclaimed 
funds  to  offset  the  cost  of  administering 
collection  and  distribution  of  royalties. 
37  CFR  260.7. 

The  CARP  proceeding  and  Librarian's 
final  determination  upon  review  of  the 
CARP  Report  therefore  resolved  until  at 
least  the  year  2001  some  of  the  issues 
that  were  the  subject  of  comment  in  the 
present  rulemaking,  including  the 
estabhshment  of  a  single  Collective, 
auditing,  confidentiality,  and  deduction 
of  costs. 

Discussion  and  Conclusions 

The  Act  directs  the  Librarian  to 
estabUsh  regulations  under  which 
copyright  owrners  may  receive 
reasonable  notice  of  use  of  their  sound 
recordings  under  the  license,  and  under 
which  entities  performing  soimd 


recordings  shall  keep  and  make 
available  records  of  use.  17  U.S.C. 
114(d)(2).  Congress  meant  to  inhibit 
neither  the  arrival  of  new  technologies 
nor  the  operation  of  existing  digital 
audio  services.  S.  Rep.  No.  128.  104th 
Cong..  1st  Sess.  15  (1995);  Cong.  Rec. 
S950  (daily  ed.  Jan.  13.  1995)  (statement 
of  Sen.  Feinstein).  The  Office  has 
considered  both  adequacy  of  notice  to 
copyright  owners  and  administrative 
burden  for  Services  providing  notice 
and  records.  See  61  FR  22004  (May  13, 
1996). 

1 .  Initial  Notice 

Digital  subscription  services 
transmitting  sound  recordings  under  the 
statutory  license  will  file  an  initial 
notice  with  the  Copyright  Office 
consisting  of  Service  name,  address, 
telephone  number,  and  information  on 
how  to  gain  access  to  the  online  website 
or  home  page  of  the  Service  or  entity. 
where  information  may  be  posted  under 
these  regulations  concerning  the  use  of 
sound  recordings  imder  statutory 
license.  The  notice  will  be  placed  in 
Copyright  Office  records  where 
copyright  owners  may  access  the 
information  concerning  use  of  sound 
recordings  under  the  license.  The  filing 
will  be  required  to  assist  copyright 
owners  and  Collectives  locate  entities 
transmitting  under  the  license.  Services 
will  file  the  initial  notice  any  time  prior 
to  commencement  of  transmission 
under  the  license  or  within  45  days  of 
the  regulation's  effective  date,  and 
update  the  filing  within  45  days  of  a 
change  in  the  information  reported.  The 
notices  shall  be  accompanied  by  a  fiUng 
fee. 

2.  Designation  of  a  Single  Collective 

Digital  subscription  services  will  also 
be  required  to  provide  detailed  reports 
of  their  use  of  sound  recordings  under 
the  license,  but  will  not  be  required  to 
serve  copyright  owners  individually. 
Although  the  Office  suggested  in  its 
second  NPRM  that  it  did  not  have 
authority  to  designate  a  single  Collective 
to  serve  as  a  central  repository  and 
might  have  to  require  Services  to  serve 
reports  of  use  directly  on  copyright 
owners  or  their  agents,  the  Services 
urged  the  Office  to  designate  a  single 
Collective.  Services  argued  that  the 
costs  of  direct  service  upon  owners  of 
the  10  million  songs  performed  by  each 
Service  annually  would  cripple  them 
and  cause  them  to  eliminate  all  but 
"mainstream"  programming  in  order  to 
limit  the  number  of  copyright  owners 
served.  One  Service  observed  that  use  of 
collective  administration  for 
performance  of  sound  recordings  is 
common  practice  internationally. 


The  Office  recognizes  that  collective 
administration  may  be  preferable  where 
a  large  number  of  works  are  used,  no 
single  use  is  of  great  value,  and  owners 
cannot  be  easily  located.  In  such  cases, 
a  central  clearinghouse  creates 
efficiencies  of  scale.  The  Office 
continues  to  question  whether  it  would 
be  appropriate,  as  part  of  an  isolated 
rulemaking  on  notice  and  recordkeeping 
pursuant  to  17  U.S.C.  114(f)(2),  to 
require  that  notice  of  use  of  sound 
recordings  be  served  on  a  single 
Collective  rather  than  on  all  sound 
recording  copyright  owners.  However,  a 
single  Collective  (the  RIAA  Collective) 
has  now  been  designated  by  a  CARP  and 
confirmed  by  an  Order  of  the  Librarian 
for  purposes  of  receiving  royalty 
payments  and  statements  of  account.  In 
this  notice  and  recordkeeping 
proceeding.  RIAA  said  that  its 
Collective  would  serve  as  central 
repository  for  reports  for  all  sound 
recording  copyright  owners,  regardless 
of  membership  in  RIAA;  commenting 
Services  accepted  the  RIAA  Collective 
as  suitable  for  this  role.  The  purpose  of 
the  CARP  proceeding  was  to  determine 
reasonable  terms  and  rates  under  the 
statutory  ficense.  See  17  U.S.C.  114(f). 
The  CARP'S  designation  of  a  single 
Collective  to  receive  royalty  payments 
and  statements  of  account  as  a  term  of 
the  license  simplifies  the  Office's  task  in 
this  notice  and  recordkeeping 
proceeding.  Rates  and  terms  determined 
in  the  CARP  proceeding  are  binding  on 
all  Services  and  sound  recording 
copyright  owners.  17  U.S.C.  114(f)(2). 
Because  Services  will  send  royalty 
payments  and  statements  of  account  to 
a  single  Collective  rather  than  to 
individual  copyright  owners,  records  of 
use  should  be  sent  to  the  Collective, 
which  will  distribute  royalties  to 
copyright  owners  based  on  the 
information  in  the  records  of  use.'  As 
one  Service  noted,  reports  of  use 
determine  royalty  payments  and  should 
loacally  accompany  them. 

The  Librarian's  Order  of  May  8,  1998, 
establishes  rates  and  terms  for  the 
statutory  license  through  December  31, 
2000.  See  17  U.S.C.  114(f)(1).  The  RIAA 
Collective  will  serve  as  the  collective 
administration  organization  through 


'While  most  copyright  owners  are  likely  to 
utilize  the  designated  Collective,  a  copyright  owner 
and  Service  niay  reach  separate  arrangements  in 
place  of  requirements  imposed  by  the  CARP  or 
Copyright  Office  for  royalties  and  records  of  use. 
Section  114(f)(3)  provides: 

License  agreements  voluntarily  negotiated  at  any 
time  between  one  or  more  copyright  owners  of 
sound  recordings  and  one  or  more  entities 
performing  sound  recordings  shall  be  given  effect 
in  lieu  of  any  determination  by  a  copyright 
arbitration  royalty  panel  or  decision  by  the 
Librarian  of  Congress.  17  U.S.C  114(f)(3). 
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that  date.  Negotiations  on  rates  and 
terras  for  years  2001  through  2005  will 
commence  in  January  2000.  17  U.S.C. 
114(n(4)(B).« 

In  summary,  the  regulation  directs 
Services  to  serve  records  of  use  upon 
the  Collective  or  Collectives  identified 
in  Copyright  Office  records  as  having 
been  designated  through  the  CARP 
process  or  by  settlement  agreement. 
Because  Services  will  serve  records  of 
use  for  all  sound  recording  copyright 
owners  upon  the  designated 
Collectivelsj,  there  is  no  need  for  a 
definition  of  sound  recording  copyright 
owners  whose  identity  and  location  is 
known,  or  other  regulations  concerning 
a  direct  service  requirement.  As 
discussed  below,  in  the  event  that  no 
Collective  is  designated,  or  if  all 
designated  Collectives  terminate 
collection  and  distribution  operations. 
Services  will  be  required  to  post  records 
of  use  online,  with  appropriate 
safeguards  to  protect  confidentiality. 
Interested  parties  will  have  an 
opportunity  to  comment  on  these  issues 
before  final  regulations  are  issued  in  late 
2000. 

In  order  to  effectuate  the  statutory 
mandate  that  "copyright  owners"  may 
receive  reasonable  notice  of  the  use  of 
their  sound  recordings  under  this 
section.  17  U.S.C.  114(f)(2).  the 
Collective  should  make  certain 
information  publicly  available.  In  order 
to  receive  records  of  use.  designated 
collectives  will  file  with  the  Copyright 
Office  and  post  and  make  available 
online  a  notice  containing  the  following 
information:  the  Collective  name, 
address,  and  telephone  number;  a 
statement  that  the  Collective  has  been 
designated  for  collection  and 
distribution  of  performance  royalties 
under  statutory  Ucense  for  digital 
transmission  of  sound  recordings;  and 
information  on  how  to  gain  access  to  the 
Collective's  online  website  or  home 
page,  where  information  may  be  posted 
under  these  regulations  concerning  the 
use  of  sound  recordings  under  statutory 
license.  The  address  of  the  Collective 
website  will  be  made  available  on  the 
Copyright  Office  website.  In  addition, 
the  Collective  will  post  and  make 
available  online,  for  the  duration  of  one 
year,  an  annual  report  on  how  the 
Collective  operates,  how  royalties  are 
collected  and  distributed,  and  what  the 
Collective  spent  that  fiscal  year  on 
administrative  expenses. 


*  Because  future  negotiations  or  CARP 
proceedings  may  result  in  designation  of  more  than 
one  Collective,  the  regulations  anticipate  the 
possibility  that  there  may  be  multiple  Collectives. 
Of  course,  it  is  also  possible  that  future  negotiations 
or  CARP  proceedings  result  in  some  payment 
mechanism  other  than  a  Collective. 


3.  Reports  of  Use 

Reports  of  use  will  be  monthly,  and 
shall  consist  primarily  of  the  Service's 
Intended  Playlists  for  each  channel  and 
each  day  of  the  month.  Reports  of  use 
shall  be  due  on  the  twentieth  day  after 
the  end  of  each  month,  commencing 
with  the  month  succeeding  the  month 
in  which  these  regulations  become 
effective.  The  commenting  parties 
agreed  that  reports  of  use  should  consist 
of  the  Intended  Playlists.  Not  all 
Services  can  produce  an  actual  playlist 
or  error  log,  and  the  proposal  to  provide 
sfunples  to  test  playlist  reports  was  not 
found  acceptable.  The  Intended 
Playhsts  accomplish  all  of  copyright 
owners'  reporting  objectives,  including 
provision  of  information  with  which 
copyright  owners  can  generally  monitor 
compUance  with  the  sound  recording 
performance  complement  in  section 
114(j)(7). 

The  Office  considered  argxmients  of 
DCR  and  other  Services  that  the  Act 
imposes  no  obligation  to  affirmatively 
report  compliance  with  the 
complement,  but  reaffirms  its  earlier 
judgment.  The  Office  notes  that 
conforming  to  the  performance 
complement  is  a  condition  of  the 
statutory  license,  and  a  Service  that 
complies  with  the  regulatory  notice 
requirements  and  pays  the  statutory 
royalties  thereby  avoids  infringing  the 
copyright  owners'  exclusive  rights.  17 
U.S.C.  114(d)(2),  (f)(5).  The  Office 
determines,  therefore,  that  it  is  within 
its  rulemaking  authority  under  section 
114(f)(2)  to  require  reporting  of 
complement  information.  See 
Cablevision  Sys.  Dev.  v.  Motion  Picture 
Ass'n,  836  F.2d  599  P.C.  Qr. 
1988)(Copyright  Office  had  authority  to 
issue  regulations  interpreting  statute). 
The  Office  believes  that  the  presence 
and  specificity  of  the  performance 
complement  indicates  Congress'  intent 
that  records  of  use  include  data  to  test 
compliance.  While  section  114(j)(7) 
provides  that  transmissions  from 
multiple  phonorecords  exceeding  the 
performance  complement's  numerical 
Umitations  will  nonetheless  conform  to 
the  complement  if  the  programming  of 
multiple  phonorecords  was  not 
"wilfully  intended"  to  avoid  the 
numerical  limitations,  a'  pattern  of 
regular  conduct  might  provide  evidence 
of  the  requisite  intent. 

The  Intended  Playlists  shall  consist  of 
a  consecutive  listing  of  every  sound 
recording  scheduled  to  be  performed, 
for  each  of  the  Service's  channels  and 
each  day  during  the  reported  month. 
This  definition  reflects  the  true  nature 
of  the  Intended  Playlist,  as  a  listing  of 
sound  recordings  scheduled  to  be 


played.  The  regulation  requires  that  the 
Intended  Playlist  include  every 
recording  scheduled  to  be  transmitted, 
rather  than  those  scheduled  and 
actually  transmitted,  because  the 
comments  and  facilitated  discussions 
established  that  Services  are  not  able  to 
provide  an  actual  playlist.  and  that 
Intended  Playlists  already  include 
overscheduled  recordings  (about  an 
extra  song  per  hour)  to  assure 
continuity,  and  are  therefore  highly 
reflective  of  recordings  actually 
transmitted.  Services  shall  report  system 
failures  causing  deviations  from  the 
Intended  Playlists.  including  the  date, 
time  and  duration  of  any  such  system 
failure,  but  during  the  interim 
regulatory  period,  will  not  be  required 
to  also  report  the  titles  of  sound 
recordings  transmitted  in  place  of  those 
scheduled  on  the  intended  playlist.  The 
facilitated  discussions  indicated  that  not 
all  Services  can  provide  an  error  log. 
and  that  system  failures  causing 
deviations  from  the  playlist  are  rare 
events  occurring  on  a  single  channel  for 
limited  periods.  Efforts  during  such 
events  are  likely  focused  more  on 
repairing  the  malfunction  than  on 
recordkeeping  of  titles.  However,  if 
system  failures  appear  to  increase  in 
frequency  or  duration,  or  become 
opportunities  for  wholesale  complement 
violations,  then  the  Office  will 
reconsider  its  position. 

The  Reports  of  Use  shall  include  the 
following  data  fields  and  sound 
recording  identifiers  that  all 
commenting  parties  agreed  to:  channel, 
soimd  recording  title,  featured  artist, 
album  title,  record  label  catalog  number, 
transmission  date,  and  transmission 
time.  Although  one  Service  argued  that 
the  Act  creates  no  duty  to  report  date 
and  time,  the  Office  believes  that 
Congress  intended  Services  to  report 
complement  information;  moreover, 
given  that  Service's  argument  that  only 
"willfully  intended"  transgressions  will 
violate  the  complement,  the  Intended 
Playlists'  scheduled  dates  and  times 
would  presumably  help  establish 
Service's  intentions  in  this  regard.  In 
addition  to  the  eight  data  fields,  the 
Reports  of  Use  will  also  include:  Service 
name,  because  the  source  of  the  report 
should  be  clear  independent  of  mailing 
labels  or  informal  labeling  of  computer 
files;  and.  where  feasible,  the 
International  Sound  Recording  Code 
(ISRC),  because  this  identifier,  when 
embedded  in  sound  recordings, 
facilitates  automatic  identification  and 
royalty  administration  worldwide.  The 
required  data  fields  will  not  include  the 
Selector  sound  recording  identifier,  or 
any  other  identifiers  relating  to 
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particular  private  monitoring  systems, 
because  the  Office  does  not  wish  to 
incorporate  proprietary  standards  of  a 
particular  company  while  the 
transmission,  reporting,  and  copyright 
management  technologies  are  rapidly 
developing.  There  are  no  separate 
requirements  for  compilation  albums, 
except  that  in  the  case  of  compilation 
albums  created  for  commercial 
purposes.  Services  should  report  the 
name  of  the  retail  album  identified  by 
the  Service  for  the  sound  recording. 
During  the  interim  period,  there  are  no 
separate  requirements  for  non-music  or 
retransmitted,  foreign-originated 
programming,  because  the  Services 
reported  no  current  plans  to  transmit 
such  programming.  The  Reports  of  Use 
should  be  provided  on  a  common 
machine-readable  medium,  such  as 
diskette,  optical  disc,  or  magneto-optical 
disc,  in  the  ASCII  delimited  format  set 
forth  in  the  regulation,  with  all  data  for 
one  record  on  a  single  line.  Reports  of 
Use  must  be  accompanied  by  a 
statement  by  a  Service  representative, 
signed  under  penalty  of  perjury,  that  the 
Intended  Playlist  report  reflects 
information  believed  to  be  accurate  and 
maintained  by  the  Service  in  its 
ordinary  course  of  business. 

4.  Availability  of  Records 

If  no  Collective  is  designated,  or  all 
designated  Collectives  have  terminated 
collection  and  distribution  operations. 
Services  will  be  required  to  post  their 
reports  of  use  online  on  the  20th  day 
after  the  end  of  each  month  and  make 
them  available  to  all  sound  recording 
copyright  owners  for  a  period  of  90 
days.  The  Office  inquired  whether 
Services  consider  their  playlists  to  be 
confidential  or  trade  secrets,  and  has 
given  the  matter  considerable  thought. 
The  Office  caimot  state  conclusively 
that  there  is  no  confidential  trade  secret 
interest  in  the  programming  details 
incorporated  in  an  Intended  Playlist  but 
notes  that  past  Intended  Playlists  are 
publicly  performed  and  are  historical 
fact.  Realistically,  the  Office  has  had  to 
weigh  any  confidentiality  interest 
against  the  Services'  own  competing 
interests  in  minimizing  administrative 
burdens  and  costs,  as  well  as  copyright 
owners'  interest  in  receiving 
information  concerning  use  of  their 
works.  The  regulation  requires 
Collectives  and  copyright  owners  not  to 
disseminate  information  in  the  reports 
to  persons  not  entitled  to  it,  or  to  utilize 
it  for  any  purpose  other  than  those  the 
Act  permits,  including  royalty 
collection,  distribution,  and 
determining  compliance  with  statutory 
license  requirements,  without  express 
consent  of  the  Service.  Services  may 


require  use  of  passwords  for  access  to 
electronically  posted  reports,  and  may 
predicate  provision  of  a  password  upon 
information  relating  to  identity,  location 
and  status  as  a  sound  recording 
copyright  owner,  and  upon  a  "click- 
wrap"  agreement  not  to  use  the  reported 
information  without  the  Service's 
consent  for  any  purpose  other  than 
those  contemplated  under  the  Act; 
however.  Services  must  make 
passwords  available  free  of  charge  or  of 
other  restrictions.  In  the  event  that  no 
Collective  is  designated,  and  in  the 
absence  of  direct  service  to  notify  them 
of  use  of  their  copyrighted  works,  all 
sound  recording  copyright  owners 
should  be  able  to  gain  access  online  to 
records  of  use  of  their  sound  recordings 
under  the  statutory  license.  Services 
will  be  required  to  provide  the 
Copyright  Office  with  information  on 
how  to  gain  access  to  Services'  online 
reports  of  use.  That  information  will  be 
made  available  on  the  Copyright  Office 
website. 

Because  section  114(f)(2)  mandates 
requirements  by  which  "copyright 
owners"  may  receive  reasonable  notice 
of  the  use  of  their  sound  recordings, 
provision  must  be  made  for  individual 
copyright  owners  to  have  access  to  the 
Reports  of  Use,  even  where  there  are 
designated  Collectives.  Accordingly, 
Collectives  receiving  the  Reports  of  Use 
must  make  copies  of  the  reports 
available  for  inspection  by  any  sound 
recording  copyright  owner,  without 
charge,  during  normal  office  hours  upon 
reasonable  notice.  Any  copyright  owner 
exercising  the  right  to  inspect  the 
Reports  of  Use  must  agree  in  writing  to 
certain  confidentiafity  restrictions. 

Because  rates  and  terms  of  payment 
are  to  be  addressed  through  industry- 
wide settlement  or  a  CARP,  this  notice 
and  recordkeeping  regulation  will  not 
address  how  copyright  owners  will 
contact  Services  to  demand  payment 
based  on  records  of  use  in  the  event  that 
all  designated  Collectives  have 
terminated  operations  or  in  the  event 
that,  in  a  future  settlement  or  CARP 
proceeding,  no  Collective  is  designated. 
Similarly,  the  regulation  will  not 
include  requirements  for  statements  of 
account,  which  are  properly  addressed 
as  a  license  term  through  negotiation  or 
a  CARP.  Services  will  be  required  to 
maintain  their  reports  of  use  for  three 
years,  the  statutory  period  of  limitations 
for  copyright  infiingement  actions.  The 
regulation  will  not  address  the  proposal 
for  a  yearly  audit  of  records  underlying 
the  Reports  of  Use,  which  the  Office 
generally  sees  as  a  matter  of  business 
and  legal  practice  to  be  addressed 
through  negotiation  or  a  CARP. 


The  Officf  inquired  about  the  costs  of 
providing  copyrigh.  owners  with 
records  of  use.  RIAA  said  that  its 
Collective  would  deduct  reasonable 
administrative  costs  as  a  percentage  of 
royalties.  The  matter  of  costs  is  a 
question  for  resolution  through 
negotiation  or  a  CARP.  See 
Determination  of  Reasonable  Rates  and 
Terms  for  the  Digital  Performance  of 
Sound  Recordings,  63  FR  25394  (May  8, 
1998).  However,  collectives  typically 
deduct  administrative  expenses.  See 
Recommendations  of  the 
Intergovernmental  Committee  of  the 
Rome  Convention,  1979  Copyright  103, 
109.3 

5.  Effective  Dates 

These  regulations  will  be  adopted  on 
an  interim  basis  for  a  period  of  two 
years,  and  will  become  effective  on  July 
20,  1998.  The  regulations  will  recognize 
a  transition  period  through  August  31, 
1998,  before  Services  are  required  to 
comply  fully  with  the  recordkeeping 
rules.  For  the  period  February  1,  1996, 
through  August  31,  1998,  Services  must 
make  available  records  of  use,  but  will 
have  the  option  of  producing  either 
summary  frequency  data  or  full 
Intended  Playlists. 

6.  Regulatory  Flexibility  Act 

Although  the  Copyright  Office,  as  a 
department  of  the  Library  of  Congress 
and  part  of  the  legislative  branch,  is  not 
an  "agency"  subject  to  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601-612,  the 
Register  of  Copyrights  has  considered 
the  effect  of  these  interim  regulations  on 
small  businesses.  The  Register  has 
determined  that  the  interim  regulations 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  that  would  require  provision  of 
special  relief  for  small  entities  in  the 
regulations,  and  that  the  interim 
regulations  are,  to  the  extent  consistent 
with  the  stated  objectives  of  applicable 
statutes,  designed  to  minimize  any 
significant  economic  impact  on  small 
entities. 

List  of  Subjects  in  37  CFR  Part  201 

Copyright. 

Interim  Regulations 

For  the  reasons  set  forth  in  the 
preamble.  Part  201  of  Title  37  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


'  Arguably,  the  RIAA  Collective's  expense*  would 
be  lower  than  typical  collectives'  because  it  will  not 
be  negotiating  licenses  but  will  simply  collect  and 
distribute  royalties. 
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PART  201— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702. 

2.  Sections  201.35  through  201.37  are 
added  to  read  as  follows: 

§  201 .  35    Initial  Notice  of  Digital 
Transmission  of  Sound  Recordings  under 
Statutory  Ijcense. 

(a)  General.  This  section  prescribes 
rules  under  which  copyright  owners 
shall  receive  initial  notice  of  use  of  their 
sound  recordings  under  statutory 
license  under  section  114(f)  of  Utle  17 
of  the  United  States  Code,  as  amended 
by  Public  Law  104-39.  109.  Stat.  336. 

(b)  Definitions.  (1)  An  Initial  Notice  of 
Digital  Transmission  of  Sound 
Recordings  under  Statutory  License  is  a 
notice  to  sound  recording  copyright 
owners  of  the  use  of  their  works  under 
section  114(f).  and  required  under  this 
regulation  to  be  filed  by  a  Service  in  the 
Copyright  Office. 

(2)  A  Service  is  an  entity  engaged  in 
the  digital  transmission  of  sound 
recordings,  pursuant  to  section  114(0  of 
title  17  of  the  United  States  Code. 

(c)  Forms.  The  Copyright  Office  does 
not  provide  printed  forms  for  the  filing 
of  Initial  Notices. 

(d)  Content.  An  "hiitial  Notice  of 
Digital  Transmission  of  Sound 
Recordings  under  Statutory  License" 
shall  be  identified  as  such  by  prominent 
caption  or  heading,  and  shall  include 
the  following: 

(1)  The  full  legal  name  of  the  Service 
commencing  digital  transmission  of 
sound  recordings  under  statutory 
license; 

(2)  The  full  address,  including  a 
specific  number  and  street  name  or  rural 
route,  of  the  place  of  business  of  the 
Service.  A  post  office  box  or  similar 
designation  will  not  be  sufficient  except 
where  it  is  the  only  address  that  can  be 
used  in  that  geographic  location; 

(3)  The  telephone  number  and 
facsimile  number  of  the  Service;  and 

(4)  Information  on  how  to  gain  access 
to  the  online  website  or  home  page  of 
the  Service,  or  where  information  may 
be  posted  under  these  regulations 
concerning  the  use  of  sound  recordings 
under  statutory  license. 

(e)  Signature.  The  Initial  Notice  shall 
include  the  signature  of  the  appropriate 
officer  or  representative  of  the  Service 
transmitting  sound  recordings  under 
statutory  license.  The  signature  shall  be 
accompanied  by  the  printed  or 
typewritten  name  and  title  of  the  person 
signing  the  Notice,  and  by  the  date  of 
signature. 

(f)  Filing.  A  Service  shall  file  the 
Initial  Notice  with  the  Licensing 


Division  of  the  Copyright  Office  prior  to 
the  first  transmission  of  sound 
recordings  under  the  license,  or  within 
45  days  of  the  effective  date  of  this 
regulation.  Each  Notice  shall  be 
accompanied  by  a  filing  fee  of  $20. 
Initial  Notices  and  amendments  will  be 
placed  in  the  public  records  of  the 
Licensing  Division  of  the  Copyright 
Office,  and  posted  online  where  they 
will  be  accessible  through  the  Copyright 
Office  website.  The  address  of  the 
Licensing  Division  is:  Library  of 
Congress,  Copyright  Office,  Licensing 
Division,  101  Independence  Avenue, 
S.E.,  Washington.  D.C.  20557-6400. 

(g)  Amendments.  A  Service  shall  file 
widi  the  Licensing  EHvision  of  the 
Copyright  Office  an  amendment 
reporting  a  change  in  the  information 
reported  in  the  Initial  Notice  within  45 
days  of  the  change.  An  amendment  shall 
be  accompanied  by  a  fee  of  $20.  and 
shall: 

(1)  Be  clearly  and  prominently 
identified  as  "An  Amendment  to  an 
Initial  Notice  of  Digital  Transmission  of 
Soimd  Recordings  under  Statutory 
License"; 

(2)  Identify  the  specific  Initial  Notice 
intended  to  be  amended,  by  Service 
name  and  filing  date,  so  that  it  may  be 
readily  located  in  the  records  of  the 
Copyright  Office; 

(3)  Clearly  specify  the  nature  of  the 
amendment  to  be  made;  and 

(4)  Be  signed  and  dated  in  accordance 
with  this  section. 

§  201.36     Reports  of  Use  of  Sound 
Recordings  under  Statutory  Ucansa. 

(a)  General.  This  section  prescribes 
rules  under  which  Services  shall  serve 
copyright  owners  with  notice  of  use  of 
their  sound  recordings,  what  the  content 
of  that  notice  should  be,^nd  under 
which  records  of  such  use  shall  be  kept 
and  made  available. 

(b)  Definitions.  (1)  A  Collective  is  a 
collection  and  distribution  organization 
that  is  designated  under  the  statutory 
license,  either  by  settlement  agreement 
reached  under  section  114(f)(1)  or 
section  114(f)(4)(A)  and  adopted 
pursuant  to  37  CFR  251.63(b),  or  by 
decision  of  a  Copyright  Arbitration 
Royalty  Panel  (CARP)  under  section 
114(f)(2)  or  section  114(f)(4)(B),  or  by  an 
order  of  the  Librarian  pursuant  to  17 
U.S.C.  802(f). 

(2)  A  Report  of  Use  of  Sound 
Recordings  under  Statutory  License  is  a 
report  required  under  this  regulation  to 
be  provided  by  the  Service  transmitting 
sound  recordings  under  statutory 
license. 

(3)  A  Service  is  an  entity  engaged  in 
the  digital  transmission  of  sound 


recordings  pursuant  to  section  114(f)  of 
title  17  of  the  United  States  Code. 

(c)  Service.  Reports  of  Use  shall  be 
served  upon  Collectives  that  are 
identified  in  the  records  of  the 
Licensing  Division  of  the  Copyright 
Office  as  having  been  designated  under 
the  statutory  Ucense,  either  by 
settlement  agreement  reached  under 
section  114(f)(1)  or  section  114(f)(4)(A) 
and  adopted  pursuant  to  37  CFR 
251.63(b),  or  by  decision  of  a  Copyright 
Arbitration  Royalty  Panel  (CARP)  under 
section  114(f)(2)  or  section  114(f)(4)(B), 
or  by  an  order  of  the  Librarian  pursuant 
to  17  U.S.C.  802(f).  Reports  of  use  shall 
be  served,  by  certified  or  registered 
mail,  or  by  other  means  if  agreed  upon 
by  the  respective  Service  and  Collective, 
on  or  before  the  twentieth  day  after  the 
close  of  each  mcMith,  commencing  with 
the  month  succeeding  the  month  in 
which  these  regulations  become 
effective. 

(d)  Posting.  In  the  event  that  no 
Collective  is  designated  under  the 
statutory  license,  or  if  all  designated 
Collectives  have  terminated  collection 
and  distribution  operations,  a  Service 
transmitting  sound  recordings  under 
statutory  license  shall  post  and  make 
available  online  its  Reports  of  Use. 
Services  shall  post  their  Reports  of  Use 
online  on  or  before  the  20th  day  after 
the  close  of  each  month,  and  make  them 
available  to  all  sound  recording 
copyright  owners  for  a  period  of  90 
days.  Services  may  require  use  of 
passwords  for  access  to  posted  Reports 
of  Use.  but  must  make  passwords 
available  in  a  timely  manner  and  free  of 
charge  or  other  restrictions.  Services 
may  predicate  provision  of  a  password 
upon: 

(1)  Information  relating  to  identity, 
location  and  status  as  a  sound  recording 
copyright  owner;  and 

(2)  A  "click-wrap"  agreement  not  to 
use  information  in  the  Report  of  Use  for 
purposes  other  than  royalty  collection, 
royalty  distribution,  and  determining 
compliance  with  statutory  license 
requirements,  without  the  express 
consent  of  the  Service  providing  the 
Report  of  Use. 

(e)  Content.  A  "Report  of  Use  of 
Sound  Recordings  under  Statutory 
License"  shall  be  identified  as  such  by 
prominent  caption  or  heading,  and  shall 
include  a  Service's  "Intended  Playlists" 
for  each  channel  and  each  day  of  the 
reported  month. 

(1)  The  "Intended  Playlists"  shall 
include  a  consecutive  listing  of  every 
recording  scheduled  to  be  transmitted, 
and  shall  contain  the  following 
information  in  the  following  order: 

(i)  The  name  of  the  service  or  entity; 

(ii)  The  channel; 
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(iii)  The  sound  recording  title; 

(iv)  The  featured  recording  artist, 
group,  or  orchestra; 

(v)  The  retail  album  title  (or,  in  the 
case  of  compilation  albums  created  for 
commercial  purposes,  the  name  of  the 
retail  album  identified  by  the  Service  for 
purchase  of  the  sound  recording); 

(vi)  The  recording  label; 

(vii)  The  catalog  number; 

(viii)  The  International  Standard 
Recording  Code  (ISRC)  embedded  in  the 
sound  recording,  where  available  and 
feasible; 

(ix)  The  date  of  transmission;  and 

(x)  The  time  of  transmission. 

(2)  The  Report  of  Use  shall  include  a 
report  of  any  system  failure  resulting  in 
a  deviation  from  the  Intended  Playlists 
of  scheduled  sound  recordings.  Such 
report  shall  include  the  date,  time  and 
duration  of  any  such  system  failure. 

(f)  Signature.  Reports  of  use  shall 
include  a  signed  statement  by  the 
appropriate  officer  or  representative  of 
the  Service  attesting,  under  penalty  of 
perjury,  that  the  information  contained 
in  the  Report  is  believed  to  be  accurate 
and  is  maintained  by  the  Service  in  its 
ordinary  course  of  business.  The 
signature  shall  be  accompanied  by  the 
printed  or  typewritten  name  and  title  of 
the  person  signing  the  Report,  and  by 
the  date  of  signature. 

(g)  Format.  Reports  of  use  should  be 
provided  on  a  standard  machine- 
readable  medium,  such  as  diskette, 
optical  disc,  or  magneto-optical  disc, 
and  should  conform  as  closely  as 
possible  to  the  following  specifications: 

(1)  ASCII  delimited  format,  using  pipe 
characters  as  delimiter,  with  no  headers 
or  footers; 

(2)  Carats  should  surround  strings; 

(3)  No  carats  should  surround  dates 
emd  numbers; 

(4)  Dates  should  be  indicated  by:  MM/ 
DD/YYYY; 

(5)  Times  should  be  based  on  a  24- 
hour  clock:  HH:MM:SS; 

(6)  A  carriage  return  should  be  at  the 
end  of  each  line;  and 

(7)  All  data  for  one  record  should  be 
on  a  single  line. 

(h)  Confidentiality.  Copyright  owners, 
their  agents  and  Collectives  shall  not 
disseminate  information  in  the  Reports 
of  Use  to  any  persons  not  entitled  to  it, 
nor  utilize  the  information  for  purposes 
other  than  royalty  collection  and 
distribution,  and  determining 
.  compliance  with  statutory  license 
requirements,  without  express  consent 
of  the  Service  providing  the  Report  of 
Use. 

(i)  Documentation.  All  compulsory 
licensees  shall,  for  a  period  of  at  least 


three  years  from  the  date  of  service  or 
posting  of  the  Report  of  Use,  keep  and 
retain  a  copy  of  the  Report  of  Use.  For 
reporting  periods  from  February  1,  1996, 
through  August  31, 1998,  the  Service 
shall  serve  upon  all  designated 
Collectives  and  retain  for  a  period  of 
three  years  from  the  date  of 
transmission  records  of  use  indicating 
which  sound  recordings  were  performed 
and  the  number  of  times  each  recording 
was  performed,  but  is  not  required  to 
produce  full  Reports  of  Use  or  Intended 
Playlists  for  those  periods. 

§  201 .37    Designated  Collection  and 
Distribution  Organizations  for  Records  of 
Use  of  Sound  Recordings  under  Statutory 
License. 

(a)  General.  This  section  prescribes 
rules  under  which  records  of  use  shall 
be  collected  and  distributed  under 
section  114(0  of  title  17  of  the  United 
States  Code,  as  amended  by  Public  Law 
104-39,  109  Stat.  336,  and  under  which 
records  of  such  use  shall  be  kept  and 
made  available. 

(b)  Definition.  (1)  A  Collective  is  a 
collection  and  distribution  organization 
that  is  designated  under  the  statutory 
license,  either  by  settlement  agreement 
reached  under  section  114(f)(1)  or 
section  114(f)(4)(A)  and  adopted 
pursuant  to  37  CFR  251.63(b),  or  by 
decision  of  a  Copyright  Arbitration 
Royalty  Panel  (CARP)  under  section 
114(f)(2)  or  section  114(f)(4)(B),  or  by  an 
order  of  the  Librarian  pursuant  to  17 
U.S.C.  802(f). 

(2)  A  Service  is  an  entity  engaged  in 
the  digital  transmission  of  sound 
recordings  pursuant  to  section  114(f)  of 
title  17  of  the  United  States  Code. 

(c)  Notice  of  Designation  as  Collective 
under  Statutory  License.  A  Collective 
shall  file  with  the  Licensing  Division  of 
the  Copyright  Office  and  post  and  make 
available  online  a  "Notice  of 
Designation  as  Collective  under 
Statutory  License,"  which  shall  be 
identified  as  such  by  prominent  caption 
or  heading,  and  shall  contain  the 
following  information: 

(1)  The  Collective  name,  address,* 
telephone  number  and  facsimile 
number; 

(2)  A  statement  that  the  Collective  has 
been  designated  for  collection  and 
distribution  of  performance  royalties 
under  statutory  license  for  digital 
transmission  of  sound  recordings;  and 

(3)  Information  on  how  to  gain  access 
to  the  online  website  or  home  page  of 
the  Collective,  where  information  may 
be  posted  under  these  regulations 
concerning  the  use  of  sound  recordings 
under  statutory  license.  The  address  of 
the  Licensing  Division  is:  Library  of 


Congress,  Copyright  Office,  Licensing 
Division,  101  Independence  Avenue, 
S.E.,  Washington,  D.C.  20557-6400. 

(d)  Annual  Report.  The  Collective  will 
post  and  make  available  online,  for  the 
duration  of  one  year,  an  Annual  Report 
on  how  the  Collective  operates,  how 
royalties  are  collected  and  distributed, 
and  what  the  Collective  spent  that  fiscal 
year  on  administrative  expenses. 

(e)  Inspection  of  Reports  of  Use  by 
Copyright  Owners.  The  Collective  shall 
make  copies  of  the  Reports  of  Use  for 
the  preceding  three  years  available  for 
inspection  by  any  sound  recording 
copyright  owner,  without  charge,  during 
normal  office  hours  upon  reasonable 
notice.  The  Collective  shall  predicate 
inspection  of  Reports  of  Use  upon 
information  relating  to  identity,  location 
and  status  as  a  sound  recording 
copyright  owner,  and  the  copyright 
owner's  written  agreement  not  to  utilize 
the  information  for  purposes  other  than 
royalty  collection  and  distribution,  and 
determining  compliance  with  statutory 
license  requirements,  without  express 
consent  of  the  Service  providing  the 
Report  of  Use.  The  Collective  shall 
render  its  best  efforts  to  locate  copyright 
owners  in  order  to  make  available 
records  of  use.  and  such  efforts  shall 
include  searches  in  Copyright  Office 
public  records  and  published  directories 
of  sound  recording  copyright  owners. 

(f)  Confidentiality.  Copyright  owners, 
their  agents,  and  Collectives  shall  not 
disseminate  information  in  the  Reports 
of  Use  to  any  persons  not  entitled  to  it, 
nor  utilize  the  information  for  purposes 
other  than  royalty  collection  and 
distribution,  and  determining 
compliance  with  statutory  license 
requirements,  without  express  consent 
of  the  Service  providing  the  Report  of 
Use. 

(g)  Termination  and  dissolution.  If  a 
Collective  terminates  its  collection  and 
distribution  operations  prior  to  the  close 
of  its  term  of  designation,  the  Collective 
shall  notify  the  Copyright  Office,  and  all 
Services  transmitting  sound  recordings 
under  statutory  license,  by  certified  or 
registered  mail.  The  dissolving 
Collective  shall  provide  each  such 
Service  with  information  identifying  the 
copyright  owners  it  has  served. 

Dated:  lune  15,  1998. 
Marybeth  Peters, 
Register  of  Copyrights. 

Approved: 
James  H.  Billington, 

The  Librarian  of  Congress. 

|FR  Doc.  98-16779  Filed  6-22-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI55-02-7263;  FRL-6114-21 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Michigan;  Site- 
Specific  SIP  Revision  for  Leon 
Plastics,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rulemaking  finalizes  the 
Environmental  Protection  Agency's 
(EPA's)  disapproval  of  the  Michigan 
Department  of  Environmental  QuaUty's 
site-specific  State  Implementation  Plan 
(SIP)  revision  for  Leon  Plastics.  Inc.  A 
site-specific  SIP  revision  request  was 
made  by  the  State  of  Michigan  on  behalf 
of  Leon  Plastics.  This  site-specific  SIP 
would  allow  coating  lines  at  the  Leon 
Plastics  facility  in  Grand  Rapids. 
Michigan  to  demonstrate  compUance 
with  requirements  based  in  the  Clean 
Air  Act  through  cross-line  averaging 
over  a  30-day  period  instead  of  on  a 
line-by-Une,  daily  basis.  The  EPA 
proposed  to  disapprove  this  request  on 
February  3, 1998.  During  the  comment 
period,  comments  were  submitted  and 
the  EPA  is  responding  to  these 
comments. 

DATES:  This  disapproval  is  effective  July 
24.  1998. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (Please  telephone 
Douglas  Aburano  at  (312)  353-6960 
before  visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano.  Environmental 
Engineer.  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5.  Chicago,  Illinois  60604,  (312) 
353-6960. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  3, 1998,  EPA  proposed  to 
disapprove  the  site-specific  SIP  revision 
for  Leon  Plastics,  Inc.  (63  FR  5489).  This 
proposed  disapproval  was  based  on  the 
fact  that  the  submittal  did  not  contain 
adequate  justification  for  a  greater  than 
daily  averaging  and,  thus,  did  not 
warrant  approving  a  greater  than  daily 
averaging  approach  combined  with 
cross-line  averaging. 

Following  are  the  comments 
submitted  during  the  public  comment 


period  and  EPA's  response  to  those 
comments. 

n.  Public  Comments/Response  to 
Comments 

General  Comment:  EPA  has  policy 
other  than  that  cited  which  supports  the 
requested  SIP  revision. 

This  general  comment  is  broken  down 
into  the  two  comments  that  follow. 
-     Comment  1 :  EPA  PoUcy  which 
authorizes  the  requested  SIP  revision. 

The  commentor  states  that.  "EPA's 
January  20.  1984  policy  memorandiun 
entitled  'Averaging  Times  for 
Compliance  with  VOC  Emission  Limits' 
supports  the  SIP  revision.  This  poficy 
statement  recognizes  that  application  of 
RACT  for  each  emission  point  taken 
individually  may  not  be  economically 
or  technically  feasible  on  a  daily  basis. 
One  of  the  motivations  for  allowing 
more  than  daily  averaging  is  'variabihty 
or  lack  of  predictabihty  in  a  source's 
daily  operation.' " 

Response  to  Comment  1:  The  policy 
memorandiun  referred  to  by  the 
commentor  might  be  interpreted  to 
allow  greater  than  daily  averaging  due 
to  "variability  or  lack  or  predictability 
in  a  source's  operation."  but  a  poUcy 
memorandiun  dated  January  20, 1987 
that  modifies  the  1984  memorandum 
states,  "Long  term  averaging  should 
never  be  employed  to  disguise  the  fact 
that  a  RACT  emission  limitation  is  being 
relaxed.  Unless  recordkeeping  presents 
an  insurmountable  problem, 
adjustments  should  be  made  in  the 
RACT  number,  not  in  the  averaging 
time." 

The  January  20. 1987  memorandum 
was  the  basis  for  the  proposed 
disapproval  pubUshed  in  the  Federal 
Register  on  February  3, 1998. 

Comment  2:  The  EPA  has  granted 
monthly  averaging  to  the  very  customers 
to  whom  Leon  Plastics  supplies  flexible 
vinyl  parts. 

Response  to  Comment  2:  EPA  has  not 
granted  monthly  averaging  to  the 
automotive  industry.  EPA  believes  that 
this  comment  refers  the  document 
entitled,  "Protocol  for  Determining  the 
Daily  Volatile  Organic  Compound 
Emission  Rate  of  Automobile  and  Light- 
duty  Truck  Topcoat  Operations"  (EPA- 
450/3-88-018,  December  1988).  First, 
this  protocol  applies  to  a  different 
source  category  than  does  Rule  632. 
Second,  while  this  protocol  allows 
recordkeeping  of  coating  usage  on  a 
monthly  basis,  it  requires  the 
production  usage  records  to  be  kept  on 
a  daily  basis.  This  methodology  will 
prorate  the  coating  usage  down  to  a 
daily  basis  to  determine  compliance 
with  a  daily  limit.  It  does  not  allow  an 


extended  averaging  time  as  the 
commentor  indicates. 

Comment  3:  EPA  has  breached  its 
duty  of  good  faith;  detrimental  reliance. 
Specifically,  the  commentor  states  that 
Leon  Plastics  was  told  that  the  air  use 
permit  terms  and  conditions  were  being 
discussed  with  EPA.  The  commentor 
goes  further  to  indicate  that  EPA 
indicated  that  a  cross-line  average  with 
extended  averaging  time  would  be 
approvable. 

Response  to  Comment  3:  The  EPA  had 
no  discussions  regarding  this  site- 
specific  SIP  revision  request  prior  to  its 
submittal  in  September  1996.  EPA  never 
indicated  that  a  cross-line  average  with 
extended  averaging  time  could  be 
approvable  for  this  source.  If  there  had 
been  prior  discussions,  EPA  would  have 
expressed  a  preference  for  a  site-specific 
SIP  revision  request  that  would  not  have 
involved  cross-line  averaging  or 
extended  averaging  but  simply  a  request 
for  a  higher  VOC  limit  for  the  line 
experiencing  difficulty  in  complying 
with  the  applicable  limit  of  5.0  Ib/gaJ. 
This  type  of  request  was  mentioned  in 
the  February  3,  1998  proposed 
disapproval. 

Comment  4:  Alternatively,  EPA 
should  approve  a  site-specific  SIP 
amendment  for  the  coating.  Leon 
Plastics  requests,  as  an  alternative  to  the 
pending  SIP  revision,  a  6.3  pounds  of 
VOCs  per  gallon  of  coating,  as  applied, 
minus  water,  limit  for  its  flexible  vinyl 
coatings. 

Response  to  Comment  4:  EPA 
mentioned  this  as  a  potential  resolution 
to  this  situation  in  lieu  of  the  site- 
specific  SIP  revision  that  is  being 
disapproved.  In  the  February  3.  1998 
proposed  disapproval,  EPA  stated  that, 
"an  alternative  RACT  for  the  Finish 
Room  seems  justified." 

While  an  alternative  RACT  limit 
would  be  a  variance  from  the  5.0  lb/gal 
Umit  found  in  Michigan's  Rule  632,  EPA 
would  compare  the  subsequent  SIP 
submittal  material  to  information 
relating  to  EPA's  suggested  limit  that 
applies  to  "soft  coatings."  This  limit,  as 
found  in  EPA's  Alternative  Control 
Techniques  (ACT)  document  for 
"Surface  Coating  of  Automotive/ 
Transportation  and  Business  Machine 
Plastic  Parts"  Table  4-lA,  is  5.9  lb/gal. 
Judging  from  background  materials 
included  as  part  of  the  site-specific 
submittal  that  is  being  disapproved 
today,  EPA  is  led  to  believe  that  the 
coating  being  used  by  Leon  Plastics  may 
be  considered  a  "soft  coating"  which  is 
a  separate  coating  category  unto  itself  in 
EPA's  ACT.  but  a  category  not  found  in 
Michigan's  Rule  632. 

If  the  appropriate  justification 
documenting  the  need  for  a  higher  VOC 
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limit  as  RACT  was  submitted  as  part  of 
a  site-specific  SIP  revision  requesting  a 
higher  limit  on  the  Finish  Room  line, 
EPA  would  approve  such  a  request. 
However,  this  comment  cannot  be  a 
substitute  for  a  formal  SIP  revision 
request  and  the  SIP  revision  request  that 
has  been  made  is  not  approvable. 

Comment  5:  The  proposed 
disapproval  categorically  states  that  the 
vinyl  coating  operations  performed  by 
Leon  Plastics  Inc.  are  subject  to 
Michigan's  Rule  632  and  to  the  5.0  lbs. 
VOC  per  gallon  limit  on  air  dried 
interior  coatings.  Leon  Plastics  would 
note,  however,  that  no  Control 
Techniques  Guidance  (CTG)  document 
supporting  the  5.0  number  was  cited  in 
the  proposed  disallowance.  Leon 
Plastics  is  now  seeking  a  clarification 
that  Rule  632  does  not  apply  to  the 
coating  of  flexible  vinyl  automotive 
parts. 

Response  to  Comment  5:  Under 
Michigan's  Rule  632,  that  has  been 
approved  into  Michigan's  federally 
enforceable  SIP,  the  vinyl  coating 
operations  performed  by  Leon  Plastics 
are  considered  under  the  general 
category  of  "Air-dried  coating —  interior 
parts"  and  are,  therefore,  subject  to  the 
5.0  lb/gal  limit. 

A  CTG  was  not  cited  as  the  basis  for 
disapproval  because  CTGs  and  ACTs  are 
only  guidance  documents  used  in  the 
development  of  regulations.  As 
discussed  above,  the  basis  for 
disapproval  is  that  the  revision 
proposing  greater  than  daily  averaging 
combined  with  cross-line  averaging  is 
not  an  acceptable  alternative  to  the 
approved  SIP. 

EPA's  ACT  for  Surface  Coating  of 
Automotive/Transportation  and 
Business  Machine  Plastic  Parts  does 
have  a  limit  for  "soft  coatings"  of  5.9  lb/ 
gal.  This  limit  was  not  adopted  by  the 
State  of  Michigan.  If  it  had  been,  it  is 
possible  that  the  coating  used  by  Leon 
Plastics  would  be  considered  a  "soft 
coating"  and  would  then  be  subject  to 
the  5.9  lb/gal  limit  rather  than  the  5.0 
lb/gal  limit. 

Comment  6:  No  consideration  was 
given  to  flexible  vinyl  parts  in  adopting 
Rule  632;  therefore  there  is  no  technical 
basis  for  Rule  632  to  apply.  The 
proposed  disapproval  erroneously  states 
that  Rule  632  emission  levels  are  based 
upon  suggested  VOC  hmits  on  EPA's 
control  techniques  document.  However, 
Table  66  of  Rule  632  was  effective 
January  1, 1993  a  full  13  months  before 
the  ACT  was  even  issued. 

Response  to  Comment  6:  It  is  tnae 
there  is  no  specific  category  referred  to 
as  "flexible  vinyl  parts"  in  Michigan's 
Rule  632.  As  previously  mentioned, 
EPA's  ACT  for  Surface  Coating  of 


Automotive/Transportation  and 
Business  Machine  Plastic  Parts  may 
address  the  coating  of  these  parts  under 
the  category  of  "soft  coatings"  which 
has  a  higher  VOC  limit  than  the  more 
general  category  of  "Air-dried  coating — 
interior  parts"  which  appears  in 
Michigan's  Rule  632. 

The  proposed  disapproval  did  not 
state  that  Michigan's  rule  was  based  on 
EPA's  ACT.  It  stated  that,  "Rule  632 
limits  the  VOC  content  of  air  dried 
interior  automotive  plastics  coatings  to 
5.0  lbs  of  VOCper  gallon  of  coating 
minus  water.  This  limit  reflects  the 
suggested  VOC  content  found  in  EPA's 
ACT  for  this  category."  The  fact  that 
Michigan's  Rule  632  may  have  been 
adopted  prior  to  EPA's  issuance  of  an 
ACT  for  this  category  does  not  change 
EPA's  rationale  for  approving  Rule  632. 
The  limits  found  in  Rule  632  are 
considered  comparable  to  (i.e.,  at  least 
as  stringent  as)  those  found  in  EPA's 
ACT.  Michigan's  decision  not  to  adopt 
the  higher  limit  for  "soft  coatings"  as 
described  in  EPA's  ACT,  does  not  make 
the  rule  disapprovable.  Michigan's  rule 
simply  is  more  stringent  because,  under 
Rule  632,  "soft  coatings"  are  subject  to 
the  more  general  "Air-dried  coating — 
interior  parts"  with  a  limit  of  5.0  lb/gal 
rather  than  being  subject  to  the  5.9  lb/ 
gal  limit. 

Comment  7:  It  is  believed  the  current 
Michigan  rule  and  RACT  standard  do 
not  address  VOC  content  of  air  dried 
interior  flexible  vinyl  coatings,  but  only 
coatings  used  for  air  dried  interior  rigid 
plastics. 

Response  to  Comment  7:  While  EPA's 
ACT  does  not  recognize  "air  dried 
interior  flexible  vinyl  coatings"  as  a 
category,  the  coatings  used  at  Leon 
Plastics  may  be  considered  "soft 
coatings"  which  are  considered 
specialty  coatings  and  have  a  higher 
VOC  limit  than  do  other  "air  dried 
interior  automotive  coatings."  Michigan 
did  not  incorporate  this  higher  limit 
into  their  Rule  632. 

In  any  event,  Leon  Plastics  may 
request  a  site-specific  RACT  limit  for 
any  coating  line  not  meeting  the  general 
limit  found  in  Michigan's  rule.  If  there 
is  adequate  justification  submitted  wath 
this  request,  a  higher  limit  could  be 
given  to  that  coating  line. 

Comment  8:  There  is  no  definition  of 
flexible  vinyl  as  a  plastic  in  Rule  632  or 
elsewhere.  There  is  no  definition  of 
"plastic  automotive  parts."  There 
apparently  is  no  CTG  on  coating  plastic 
automotive  parts  which  would  delineate 
whether  or  not  EPA  or  MDEQ  ever 
considered  flexible  vinyl  substrates  to 
be  included  or  excluded  ft^m  "plastic 
automotive  parts."  Therefore,  Rule  632 
should  not  be  applied  to  the  coating  of 


flexible  vinyl  interior  automotive  parts 
with  air  dried  coatings. 

Response  to  Comment  8:  Rule  632 
states  that  the  emission  limits  shall 
apply  to  the  "coating  of  plastic  parts  of 
automobiles  and  trucks."  In  Michigan 
Rule  R  336.1103  Definitions;  C.  the 
coating  of  plastic  parts  of  automobiles 
and  trucks  means  the  coating  of  any 
plastic  part  that  is  or  shall  be  assembled 
with  other  parts  to  form  an  automobile 
or  truck. 

The  general  definition  of  plastic  is 
any  of  various  nonmetallic  compounds, 
synthetically  produced,  usually  from 
organic  compounds  by  polymerization, 
of  which  vinyl  is  a  subset.  Rules  usually 
do  not  contain  definitions  for  words  or 
phrases  that  are  commonly  used  or  have 
generally  accepted  standard  definitions, 
such  as  plastic  and  vinyl. 

Since  vinyl  is  considered  a  plastic 
and  these  coated  parts  are  assembled 
with  other  parts  to  form  an  automobile 
or  truck.  Rule  632  does  apply  to  the 
process  line  in  question. 

While  it  is  true  there  is  no  CTG  on 
coating  of  plastic  automotive  parts, 
EPA's  ACT,  which  has  been  mentioned 
previously,  does  contain  a  coating 
category  within  which  flexible  vinyl 
substrates  may  be  included.  This 
coating  category  is  called  "soft  coating" 
and  has  a  limit  of  5.9  Ib/gal.  While  this 
category  is  not  included  in  Michigan's 
Rule  632,  EPA  would  approve  a 
properly  promulgated  and  supported 
SIP  revision  to  include  it  or  a  site- 
specific  SIP  revision  for  source  that 
apply  "soft  coatings"  at  a  5.9  lb/gal 
limit.  However,  since  Michigan's  Rule 
632  does  not  have  this  specific  category, 
the  coating  operations  at  Leon  Plastics 
fall  imder  the  more  general  category  of 
"air-dried  coating — interior  parts"  with 
the  lower  limit  of  5.0  lb/gal. 

in.  Final  Rulemaking  Action 

To  determine  the  approvability  of  a 
rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
section  110  and  part  D  of  the  Act.  In 
addition,  EPA  has  reviewed  the 
Michigan  submittal  in  accordance  with 
EPA  policy  guidance  documents, 
including:  EPA's  policy  memorandum 
dated  January  20, 1987  from  G.  T. 
Helms,  Chief  of  EPA's  control  Programs 
Operations  Branch,  entitled, 
"Determination  of  Economic 
FeasibiUty".  Upon  completing  this 
review,  the  EPA  is  disapproving 
Michigan's  SIP  revision  request  because 
it  is  inconsistent  with  the  Act  and  the 
applicable  policy  set  forth  in  this 
document. 
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IV.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Orders  12866  and  13045 
The  Office  of  Management  and  Budget 

has  exempted  this  regulatory  action 
from  Executive  Order  (E.O.)  12866 
review. 

The  final  rule  is  not  subject  to  E.O. 
13045.  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks."  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  this  disapproval  only 
affects  one  source.  Leon  Plastics,  Inc. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Furthermore,  as  explained  in 
this  action,  the  request  does  not  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA  cannot  approve  the  request. 
EPA  has  no  option  but  to  disapprove  the 
submittal. 

EPA's  disapproval  of  the  State  request 
under  Section  110  and  subchapter  I, 
part  D  of  the  Clean  Air  Act  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State  enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  I 
certify  that  this  disapproval  action  does 
not  have  S  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995.  EPA  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  this 
disapproval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  disapproval 
action  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  891  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  12. 1998. 
David  A.  Ullrich, 

Acting  Regional  Administrator. 

[FR  Doc.  98-16672  Filed  6-23-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[QA-035-2-9815a;  FRL-6115-1] 

Approval  and  Promulgation  of 
Implementation  Plans  Georgia: 
Approval  of  Revisions  for  a 
Transportation  Control  Measure 

aoency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Georgia  State  Implementation  Plan 
(SIP)  submitted  by  the  State  through  the 
Department  of  Natural  Resources  (DNR) 
on  August  29,  1997,  requesting  the 
incorporation  of  several  transportation 
control  measures  (TCMs)  into  the  SIP 
and  the  deletion  of  two  TCMs  from  the 
existing  SIP.  This  action  only  addresses 
the  incorporation  of  one  of  the  five 
TCMs  submitted  for  approval  into  the 
SIP.  Action  was  taken  on  the  other 
TCMs  in  a  separate  rulemaking.  The 
subject  of  this  action  is  an  alternative 
fuel  refueling  station/park  and  ride 
transportation  center  project  located  in 
Douglas  County. 

DATES:  This  final  rule  is  effective  August 
10,  1998  unless  adverse  or  critical 
comments  are  received  by  July  24,  1998. 
Should  the  Agency  receive  such 
comments,  it  will  publish  in  the  Federal 
Register  a  timely  withdrawal  of  the 
direct  final  rule  informing  the  public 
that  this  rule  did  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kelly  A. 
Sheckler  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
GA35-9807.  The  Region  4  office  may 
have  additional  background  documents 
not  available  at  the  other  locations. 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  Attn:  Kelly  Sheckler,  404/562- 
9042. 
Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Air  Protection  Division, 
4244  International  Parkway,  Suite 
136,  Atlanta,  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  A.  Sheckler  at  404/562-9042. 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  108(e)  of  the  Clean  Air  Act,  as 
amended  in  1990  (the  Act),  provides  air 
quality  planning  guidance  for  the 
development  and  implementation  of 
transportation  and  other  measures 
necessary  to  demonstrate  and  maintain 
attainment  of  national  ambient  air 
quality  standards.  Section  108(f)(1)(A) 
provides  a  list  of  transportation  control 
measures  (TCMs)  with  emission 
reduction  potential.  The  USEPA  has 
further  provided  guidance  in  the  Bnal 
report  entitled  Transportation  Control 
Measures:  State  Implementation  Plan 
Guidance  dated  September  1990;  and  in 
Transportation  Control  Measure 
Information  Documents  dated  March 
1992. 

Section  108(f)(1)(A)  of  the  Act  Usts 
sixteen  TCMs  for  consideration  by  states 
and  planning  agencies  to  reduce 
emissions  and  maintain  the  national 
ambient  air  quality  standards.  Programs 
to  reduce  motor  vehicle  emissions 
consistent  with  title  II  of  the  Act  are 
listed  in  section  108(f)(l)(A)(xii). 

n.  Evaluation  of  the  State  Submittal 

On  August  29,  1997,  the  State  of 
Georgia  through  the  DNR  submitted  to 
the  EPA  a  request  to  approve  five 
Atlanta  TCMs  into  the  SIP,  specifically, 
the  addition  of  a  High  Occupancy 
Vehicle  (HOV)  lane,  an  employer-based 
transit  subsidy  program,  a  university 
rideshaire  program,  development  of 
transportation  management 
associations,  and  an  alternative  fuel 
refueling  station/park  and  ride 
transportation  center.  In  addition,  the 
State  requested  the  removal  of  two 
existing  TCMs  because  they  will  not  be 
implemented.  These  TCMs  include  five 
express  bus  routes  on  Cobb  Community 
Transit  and  two  park  and  ride  lots  on 
Cobb  Community  Transit  routes.  A 
public  hearing  on  the  proposed  SIP 
revision  was  held  on  August  27, 1997. 
The  SIP  submission  was  found  complete 
by  EPA  in  a  letter  dated  October  27, 
1997. 

The  alternative  fuel  refueling  station/ 
park  and  ride  transportation  center  TCM 
for  the  Atlanta  Metropolitan  Area  is 
described  below.  An  emissions  analysis 
of  this  TCM  was  performed  which 
demonstrated  that  an  emission  benefit 
would  result  from  the  implementation 
of  this  TCM.  Although  the  State  has 
requested  that  the  TCM  be  approved  in 
the  SIP,  no  emissions  credit  is  being 
claimed  in  the  SIP  for  the  measure. 
Therefore,  the  emissions  analysis  was 
reviewed  only  to  determine  that  no 
further  air  quality  degradation  would 
result  from  the  implementation  of  this 


TCM.  EPA's  review^determined  that  the 
data  assumptions  and  calculations 
provided  reasonable  assurance  that  an 
air  Quality  benefit  would  occur. 

Alternative  Fuel  Station/Multi-Modal 
Transportation  Center.  This  project  is 
referenced  as  DO-AR  211.  A  multi- 
modal/park  and  ride  transportation 
center,  which  includes  an  alternative 
fuel  refueling  station,  will  offer  service 
to  the  Douglas  County  vehicle  fleets, 
buses  and  vanpools.  The  Douglas 
County  Rideshare  Program,  that  will 
manage  the  facility,  currently  operates 
14  vanpools  with  15  additional 
vanpools  anticipated  in  the  future.  The 
Douglas  County  Board  of 
Commissioners  committed  to 
implement  the  alternative  fuel  refueling 
station  in  conjunction  with  the 
construction  of  the  multi-modal 
transportation  center.  An  emissions 
analysis  performed  by  the  Atlanta 
Regional  Commission  (ARC)  indicated 
that  this  project  will  result  in  reductions 
of  emissions  of  volatile  organic 
compounds  (VOCs)  and  oxides  of 
nitrogen  (NOx)  in  the  13-county  Atlanta 
ozone  nonattainment  area  by  reducing 
congestion,  reducing  use  of  single 
occupancy  vehicles  and  improving 
traffic  flow. 

This  project  was  formally  endorsed  by 
the  Douglas  County  Board  of 
Commissioners  in  letters  dated  April  15, 
1997  and  February  27, 1998.  The 
primary  funding  sources  for  this  project 
are  congestion  Mitigation  and  Air 
Quality  funds  and  a  grant  from  the 
Georgia  Environmental  Facilities 
Authority. 

This  project  is  included  in  the  Atlanta 
Interim  Transportation  Improvement 
Program  (lllK)  contingent  upon 
approval  in  the  SIP.  Based  upon  the 
schedule  provided  for  in  the  ITIP,  the 
multi-modal  center  and  alternative  fuel 
refueling  station  will  be  implemented  in 
a  timely  manner  and  given  funding 
priority.  The  alternative  fuel  refueling 
station  and  park  and  ride  lot  are 
scheduled  for  completion  in  December 
1999. 

III.  EPA  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP.  The  Agency  has 
reviewed  this  request  for  revision  of  the 
Federally-approved  SIP  for  conformance 
with  the  provisions  of  the  amendments 
enacted  on  November  15,  1990.  The 
Agency  has  determined  that  this  action 
conforms  with  those  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 


pubHcation,  EPA  is  pubUshing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  August 
10,  1998  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  July  24, 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  pubhsh  a  notice 
withdrawing  the  final  rule  and 
informing  the  pubUc  that  the  rule  did 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Any  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  August  10,  1998  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

EPA  has  determined  that  today's  rule 
falls  under  the  good  cause  exemption  in 
section  553(d)(3)  of  the  Administrative 
Procedures  Act  (APA)  which,  upon 
finding  good  cause,  allows  an  agency  to 
make  a  rule  effective  prior  to  the  30-day 
delayed  effective  date  otherwise 
provided  for  in  the  APA.  Today's  rule 
simply  approves  non  regulatory 
transportation  control  measures. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Executive  Order  13045 

This  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
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and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Regional  Administrator  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

£.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefore  in  the 
rule)  that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  August 
10,  1998.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

F.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  24,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations.  Ozone.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  )une  10. 1998. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator.  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401  et  seq. 


Subpart  L — Georgia 

2.  Section  52.582,  is  amended  by 
adding  paragraph  {b)(5)  to  read  as 
follows: 

§  52.582    Control  strategy:  Ozon«. 

•  •  •  *  * 

(b)*   •   * 

(5)  Alternative  Fuel  Refueling  Station/ 
Park  and  Ride  Transportation  Center — 
This  project  is  referred  to  as  OO-AR- 
211. 
[PR  Doc.  9&-16801  Filed  6-23-98;  8:45  am) 

BtLUNQ  COOe  SS4O-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300654A;  FRL-6797-3] 

RIN  2070-AB78 

Peroxyacetic  Acid;  Exemption  From 
the  Requirement  of  a  Tolerance; 
Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  correction. 

SUMMARY:  EPA  published  in  the  Federal 
Register  of  May  6,  1998,  a  final  rule 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  antimicrobial  pesticide 
peroxyacetic  acid  up  to  100  parts  per 
million  (ppm),  in  or  on  raw  agricultural 
commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  use  of  peroxyacetic  acid  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs,  and  spices.  The 
word  "vegetables"  was  omitted  from  the 
specific  tolerance  exemption  language 
which  is  reproduced  in  five  places  of 
the  final  rule.  This  document  corrects 
the  final  rule  by  inserting  the  word 
"vegetables"  into  each  place  that 
contains  the  specific  tolerance 
exemption  language. 
EFFECTIVE  DATE:  This  correction  is 
effective  June  24,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  IOPP-300654A1, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
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filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300654A),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  i2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300654A1.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Marshall  Swindell,  Product 
Manager  33,  Antimicrobials  Division 
(7510W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  EX:  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  2800  Crystal  Drive,  6th 
Floor,  Arlington.  VA.  22202,  703-308- 
6341,  e-mail: 
swindell.marshall@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  May  6,  1998 
(63  FR  24949)  (FRL-5789-3).  EPA. 
issued  a  final  rule  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the 
antimicrobial  pesticide  peroxyacetic 
acid  up  to  100  ppm,  in  or  on  raw 
agricultural  commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  use  of  peroxyacetic  acid  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs,  and  spices.  The 
word  "vegetables"  was  omitted  from  the 
specific  tolerance  exemption  language 
which  is  reproduced  in  five  places  of 
the  final  rule.  This  document  corrects 
the  final  rule  by  inserting  the  word 
"vegetables"  into  each  place  that 
contains  the  specific  tolerance 
exemption  language. 


II.  Correction 

In  FR  Doc.  98-12036  published  on 
May  6.  1998  (63  FR  24949).  the  word 
"vegetables,  "  should  be  inserted  after 
"fruits,"  in  the  following  places: 

1.  On  page  24949,  in  the  second 
column,  in  the  SUMMARY,  in  the  ninth 
line. 

2.  On  page  24951,  in  the  first  column, 
the  paragraph  under  11.  Aggregate  Risk 
Assessment  jind  Determination  of 
Safety,  in  the  fifth  line  from  the  bottom. 

3.  On  page  24952.  in  the  second 
column,  under  C.  Exposures  and  Risks, 
in  the  paragraph  numbered  1.,  in  the 
tenth  line. 

4.  On  page  24954.  in  the  third 
column,  the  first  paragraph  under  IV. 
Conclusion,  in  the  eighth  line. 

III.  Regulatory  Assessment 
Requirements 

This  final  rule  does  not  impose  any 
requirements.  It  only  implements  a 
technical  correction  to  the  Code  of 
Federal  Regulations  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4.  1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  For  the  same  reason,  it  does  not 
require  any  action  under  Title  11  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4).  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

TV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  10, 1998 

Frank  Sanders, 

Director,  Antimicrobials  Division,  Office  of 
Pesticide  Programs. 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority;  21  U  S.C  346a  and  371. 

S  180.1 196    [Corrected] 

2.  On  page  24955,  in  the  third 
column.  §  180.1196  is  corrected  by 
adding  "vegetables,"  after  "fruits."  in 
the  eighth  line. 

[FR  Doc.  98-16676  Filed  6-23-98;  8:45  ami 
BILLING  oooE  aeao-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300655A;  FRL-5797-4] 

RIN  2070-AB78 

Hydrogen  Peroxide;  Exemption  From 
the  Requirement  of  a  Tolerance; 
Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

summary:  EPA  published  in  the  Federal 
Register  of  May  6.  1998.  a  final  rule 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  antimicrobial  pesticide  hydrogen 
peroxide  up  to  120  parts  per  million 
(ppm).  in  or  on  raw  agricultural 
commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  use  of  hydrogen  peroxide  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs,  and  spices.  The 
word  "vegetables"  was  omitted  from  the 
specific  tolerance  exemption  language 
which  is  reproduced  in  five  places  of 
the  final  rule.  This  document  corrects 
the  final  rule  by  inserting  the  word 
"vegetables"  into  each  place  that 
contains  the  specific  tolerance 
exemption  language. 
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EFFECTIVE  DATE:  This  correction  is 
effective  June  24.  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  IOPP-300655A1, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300655A1,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hvvy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300655A1.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Marshall  Swindell.  Product 
Manager  33,  Antimicrobials  Division 
(7510W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  2800  Crystal  Drive,  6th 
Floor,  Arlington,  VA,  22202,  703-308- 
6341,  e-mail: 
swindell.marshall@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  May  6,  1998 
(63  FR  24955)  (FRL-5789-4),  EPA, 
issued  a  final  rule  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the 


antimicrobial  pesticide  hydrogen 
peroxide  up  to  120  ppm,  in  or  on  raw 
agricultural  commodities,  in  processed 
commodities,  when  such  residues  result 
firom  the  use  of  hydrogen  peroxide  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs,  and  spices.  The 
word  "vegetables"  was  omitted  from  the 
specific  tolerance  exemption  language 
which  is  reproduced  in  five  places  of 
the  final  rule.  This  document  corrects 
the  final  rule  by  inserting  the  word 
"vegetables"  into  each  place  that 
contains  the  specific  tolerance 
exemption  language. 

II.  Correction 

In  FR  Doc.  98-12037  published  on 
May  6.  1998  (63  FR  24955).  the  word 
"vegetables.  "  should  be  inserted  after 
"fruits,"  in  the  following  places: 

1.  On  page  24956,  in  the  first  column, 
in  the  SUMMARY,  in  the  seventh  line. 

2.  On  page  24957,  in  the  third 
column,  the  paragraph  under  II. 
Aggregate  Risk  Assessment  and 
Determination  of  Safety,  in  the  fourth 
line  from  the  bottom. 

3.  On  page  24960,  in  the  first  column, 
under  C.  Exposures  and  Risks,  in  the 
paragraph  numbered  1..  in  the  tenth 
line. 

4.  On  page  24962,  in  the  third 
column,  the  first  paragraph  under  IV. 
Conclusion,  in  the  eighth  line. 


III.  Regulatory  Assessment 
Requirements 

This  final  rule  does  not  impose  any 
requirements.  It  only  implements  a 
technical  correction  to  the  Code  of 
Federal  Regulations  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  For  the  same  reason,  it  does  not 
require  any  action  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4),  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  Executive 
Order  12898,  entitled  federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 


IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgaring  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  10, 1998. 

Frank  Sanders. 

Director.  Antimicrobials  Division,  Office  of 
Pesticide  Programs 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority;  21  U.S.C.  346a  and  371. 

9180.1197    [Corrected] 

2.  On  page  24963,  in  the  third 
column,  §  180.1197  is  corrected  by 
adding  "vegetables,"  after  "fruits,"  in 
the  eighth  line. 

(FR  Doc.  98-16675  Filed  6-23-98;  8:45  am) 

BILUNO  CODE  6640-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300676;  FRL-6797-61 
RIN  2070-AB78 

Fludioxonil;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
fludioxonil  in  or  on  apricots,  nectarines, 
peaches  and  plums.  This  action  is  in 
response  to  EJPA's  granting  of  an 
emergency  exemption  under  section  18 
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of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  stone  fruit  in  California, 
Georgia  and  South  Carolina.  This 
regulation  estabUshes  a  maximum 
permissible  level  for  residues  of 
fludioxonil  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  are  revoked  on 
December  31.  1999. 
DATES:  This  regulation  is  effective  June 
24,  1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  August  24.  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-3006761, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
3006761,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
3006761.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  or  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency,  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Ciystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.. 
ArUngton,  VA,  (703)  308-9362;  e-mail: 
schaible.stephen@epamail.epa.gov. 

SUPPV.EMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1){6),  is  establishing 
tolerances  for  residues  of  the  fungicide 
4-(2,2-difluoro-1.3-benzodioxol-4-yl)- 
lH-pyrrole-3-carbonitrile.  hereafter 
referred  to  as  fludioxonil.  in  or  on 
apricots,  nectarines,  peaches  and  plums 
at  5.0  part  per  milUon  (ppm).  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  1999.  EPA  will  publish 
a  document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  FFDCA,  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq  .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  estabUshing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 


exposure  to  the  pesticide  chemical 
residue. . . ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for 
Fludioxonil  on  Apricots.  Nectarines, 
Peaches  and  Plums  and  FFDCA 
Tolerances 

The  California  Department  of 
Pesticide  Regulation,  South  Carolina 
Department  of  Pesticide  Regulation,  and 
Georgia  Department  of  Agriculture  have 
requested  the  use  of  fludioxonil  on 
stone  fruit  to  control  brown  rot,  gray 
mold  rot  and  Rhizopus  rot.  These  fungal 
pathogens  cause  latent  infection  during 
the  period  from  shuck  fall  through 
harvest.  When  a  fruit  matures  its  disease 
resistance  declines  and  a  latent  fungal 
infection  turns  into  a  fruit  lesion. 
Lesioned  fruit  become  unmarketable. 
Harvested  fruit  were  treated  v«rith  the 
systemic  fungicide  iprodione  up  until 

1996,  when  the  manufacturer  canceled 
postharvest  use  on  stone  fruit.  During 

1997.  left  over  iprodione  stock  was 
used;  many  packing  houses  packed  the 
fruit  without  a  fungicide  trostment. 
which  resulted  in  significant  yield  and 
quality  losses  of  the  produce.  The  only 
other  registered  alternative,  dicloran. 
does  not  control  these  fi^t  diseases  at 
a  commercially  acceptable  level. 
Significant  economic  losses  to  growers 
are  expected  without  the  proposed  use. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  fludioxonil  on 
stone  fruit  for  control  of  brown  rot,  gray 
mold  rot,  and  Rhizopus  rot  in 
California,  Georgia  and  South  Carolina. 
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After  having  reviewed  the  submissions. 
EPA  concurs  that  emergency  conditions 
exist  for  these  States. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
fludioxonil  in  or  on  apricots,  nectarines, 
peaches  and  plums.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31, 
1999.  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amoimts  specified  in  the 
tolerances  remaining  in  or  on  apricots, 
nectarines,  peaches  and  plums  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  these  tolerances  at  the 
time  of  that  application.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  fludioxonil  meets  EPA's 
registration  requirements  for  use  on 
apricots,  nectarines,  peaches  and  plimis 
or  whether  permanent  tolerances  for 
this  use  would  be  appropriate.  Under 
these  circumstances,  EPA  does  not 
believe  that  these  tolerances  serve  as  a 
basis  for  registration  of  fludioxonil  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  California.  Georgia  and 
South  Carolina  to  use  this  pesticide  on 
this  crop  under  section  18  of  FIFRA 
without  following  all  provisions  of 
section  18  as  identified  in  40  CFR  part 
166.  For  additional  information 
regarding  the  emergency  exemption  for 
fludioxonil.  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

III.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  ft-om  aggregate  ' 


exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposing  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  ocoir  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks.  EPA  calculates  a  meirgin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 


studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  hiunan 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term."  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assxuned. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  fitam  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  ri^  will  be  aggregated  and 
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presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

hi  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  estabUshed 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
milUon,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 


which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  estabUshed 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  imderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subp>opulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  (<  1  yr.  old))  was 
not  regionally  based. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fludioxonil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
fludioxonil  on  apricots,  nectarines, 
peaches  and  plums  at  5.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fludioxonil  are 
discussed  below. 

1.  Acute  toxicity.  No  endpoint  was 
identified  for  acute  dietary  exposure. 
The  EPA  has  concluded  that  the 
toxicology  database  does  not  suggest  the 
need  for  this  assessment,  as  no  acute 
effects  are  expected  to  result  frtim 
exposure  to  fludioxonil. 

2.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fludioxonil  at 
0.03  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  a  NOEL  of 
3.3  mg/kg/day,  taken  from  a  chronic 
feeding  study  in  dogs,  and  an 
uncertainty  factor  of  100.  The  effect 


observed  at  the  LEL  of  35.5  mg/kg/day 
was  decreased  body  weight  gain  in 
females. 

3.  Carcinogenicity.  Fludioxonil  has 
been  classified  as  a  Group  D-  not 
classifiable  as  to  human  carcinogenicity- 
chemical  by  the  Cancer  Peer  Review 
Committee. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  A 
tolerance  has  been  established  (40  CFR 
180.516)  for  the  residues  of  fludioxonil 
in  or  on  potatoes  at  0.02  ppm. 
Fludioxonil  is  currently  registered  for 
use  as  a  seed  treatment  on  potatoes, 
popcorn,  field  and  sweet  com,  and 
sorghum,  as  well  as  for  use  in 
greenhouses  on  nonfood  crops.  Since 
residues  in  com  and  sorghum  are  non- 
quantifiable,  these  uses  do  not  require 
tolerances.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  fludioxonil  as 
follows: 

Chronic  exposure  and  risk.  Tolerance 
level  residues  and  100%  crop  treated 
were  assumed  to  calculate  TMRCs  for 
the  U.S.  population  and  population 
subgroups  fit)m  residues  on  potatoes 
and  stone  fruit.  Chronic  exposure  from 
food  uses  of  fludioxonil  represents  6% 
of  the  RfD  for  the  U.S.  population  and 
52%  of  the  RfD  for  non-nursing  infants 
(<lyr),  the  subgroup  most  highly 
exposed. 

2.  From  drinking  water.  In  light  of  the 
use  pattem,  a  post-harvest  spray 
treatment  for  stone  fruit  which  would 
occur  indoors,  along  with  the  currently 
registered  uses-  seed  treatments  for 
potato  and  com  (field  A  sweet), 
popcorn,  and  sorghum,  and  ornamental 
plants  grown  in  greenhouses,  or  other 
enclosed  structures-  fludioxonil  is  not 
expected  to  impact  ground  or  surface 
waters.  As  a  result,  the  likelihood  of 
residues  of  fludioxonil  in  drinking 
water  is  negUgible.  Therefore,  EPA 
concludes  that  a  drinking  water  risk 
assessment  is  not  required  at  this  time. 
Therefore,  there  is  no  drinking  water 
risk  assessment  to  aggregate  with  the 
chronic  dietary  (food  sources)  risk 
assessment. 

3.  From  non-dietary  exposure. 
Fludioxonil  is  currently  not  registered 
for  use  on  residential,  non-food  sites; 
therefore,  no  non-occupational,  non- 
dietary  exposure  is  expected.  (Please 
remove  all  language  in  this  section  from 
this  point  on). 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)P)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
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effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningfiil  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fludioxonil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
fludioxonil  does  not  appear  to  produce 
a  toxic  metaboUte  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 


assumed  that  fludioxonil  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  fludioxonil  from  food  will 
utilize  6%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  (<1  yr) 
(discussed  below).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Given  that  the  proposed  use  pattern  is 
a  postharvest  spray  treatment  for  stone 
fruit  which  would  occur  indoors,  and 
that  currently  registered  uses  are  for 
seed  treatments  at  a  low  application  fate 
and  for  ornamental  plants  grown  in 
greenhouses  or  other  enclosed 
structures,  fludioxonil  is  not  expected  to 
impact  ground  or  surface  water;  the 
likelihoiod  of  residues  in  drinking  water 
is  negUgible.  Currently,  there  are  no 
registered  residential  uses  of 
fludioxonil.  EPA  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
fludioxonil  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fludioxonil,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 


level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-sf>ecies 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  imusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Developmentaf  toxicity  studies.  In 
the  rat  developmental  study,  the 
maternal  (systemic)  NOEL  was  100  mg/ 
kg/ day,  based  on  reduction  in  mean 
body  weight  gain  in  dams  during 
gestation  period  at  the  lowest-observed- 
effect-level  (LOEL)  of  1.000  mg/kg/day. 
The  developmental  (fetal)  NOEL  was 
100  mg/kg/day.  based  on  increased  fetal 
and  litter  incidence  of  dilated  renal 
pelvis  and  dilated  ureter  at  the  LOEL  of 
1.000  mg/kg/day.  In  the  rabbit 
developmental  toxicity  study,  the 
maternal  (systemic)  NOEL  was  10  mg/ 
kg/day.  based  on  decreased  body  weight 
gains  and  food  efficiency  at  the  LOEL  of 
100  mg/kg/day.  The  developmental 
(pup)  NOEL  was  300  mg/kg/day.  the 
highest  dose  tested. 

iii.  Reproductive  toxicity  study.  In  the 
two-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOEL  was  22.13  mg/kg/day  (males)  and 
24.24  mg/kg/day  (females),  based  on 
clinical  signs  and  decreased  body 
weight,  body  weight  gain  and  food 
consumption  at  the  LOEL  of  221.6  mg/ 
kg/day  (males)  and  249.7  mg/kg/day 
(females).  The  reproductive/ 
developmental  (pup)  NOEL  was  22.13 
mg/kg/day  (males)  and  24.24  mg/kg/day 
(females),  based  on  reduced  pup 
weights  at  the  LOEL  of  221.6  mg/kg/day 
(males)  and  249.7  mg/kg/day  (females). 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-nated  toxicity  for 
fludioxonil  is  complete  with  respect  to 
current  data  requirements.  There  are  no 
pre-  or  post-natal  toxicity  concerns  for 
infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
two-generation  rat  reproductive  toxicity 
study. 

V.  Conclusion.  EPA  concludes  that 
reliable  data  support  the  removal  of  the 
additional  uncertainty  factor;  the 
standard  hundredfold  uncertainty  factor 
is  adequate  to  protect  the  safety  of 
infants  and  children. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  fludioxonil 
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from  food  will  utilize  52%  of  the  RfD  for 
infants  and  children.  EPA  generally  has 
no  concern  for  exposures  below  100% , 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Exposure  from 
drinking  water  and  residential  uses  is 
not  expected.  EPA  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  infants  and  children  bom 
aggregate  exposure  to  fludioxonil 
residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  stone 
fruit  is  adequately  understood  based  on 
a  metabolism  study  submitted  for  seed 
treatment  use  on  potatoes.  The  residue 
of  concern  is  the  parent  compound, 
fludioxonil,  only.  There  are  no  livestock 
feed  items  associated  with  the  proposed 
use  on  stone  fruit.  Therefore,  the  nature 
of  the  residue  in  animals  is  not  germane 
to  these  section  18  requests  or  to  the 
establishment  of  these  tolerances. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(GC/NPD)  was  provided  with  the 
Applicants'  submissions  to  enforce  the 
tolerance  expression  (modifications  to 
Methods  AG-597B  and  AG-664). 

C.  Magnitude  of  Residues 

Residues  of  fludioxonil  are  not 
expected  to  exceed  5.0  ppm  in/ on 
apricots,  nectarines,  peaches,  and  plums 
as  a  result  of  the  proposed  section  18 
use.  Secondary  residues  are  not 
expected  in  animal  commodities  as 
there  are  no  feed  items  associated  with 
this  section  18  use. 

D.  International  Residue  Limits 

No  CODEX,  Canadian,  or  Mexican 
MRLs/tolerances  have  been  estabhshed 
for  residues  of  fludioxonil  on  stone 
fruit. 

E.  Rotational  Crop  Restrictions 

The  proposed  post-harvest  use  does 
not  involve  application  of  fludioxonil  to 
fields  of  growing  crops.  Therefore, 
rotational  crop  restrictions  are  not 
relevant  to  this  discussion. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  fludioxonil  in  apricots, 
nectarines,  peaches  and  plums  at  5.0 
ppm. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 


regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  24, 1998, 
file  written  objections  to  any  asp>ect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  "is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabhshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  cormection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 


VTII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  lOPP-300676]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
ResoLUces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arhngton,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docketdepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(1)(6)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
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58093,  October  28.  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 


Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  June  8.  1998. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Proffams. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.516,  by  adding  text  to 
paragraph  (b)  to  read  as  follows: 

§180  516     Fludtoxonll;  tolerances  for 
residues. 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  fungicide  fludioxonil 
(4-(2,2-difluoro-l,3-benzodioxol-4-yl)- 
lH-pyrrole-3-carbonitrile)  in  connection 
with  use  of  the  pesticide  under  section 
18  emergency  exemptions  granted  by 
EPA.  The  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table: 


Cofnmodrty 


Apricots  .... 
Nectarines 
Peaches  ... 
Plums 


5.0 
5.0 
5.0 
5.0 


Parts  per  million 


Expiration/revocation  date 


12/31/99 
12/31/99 
12/31/99 
12/31/99 


[FR  Doc.  98-16677  Filed  6-23-98;  8:45  am] 
BiLUNO  cooe  aaao-ao-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-a00675;  FRL  5796-9] 
RIN  2070-AB78 

TebufenozJde;  Benzoic  Acid,  3,5> 
dlmethyH-(1,1-dlmettiy«ettiyl>-2-(4. 

ethylbenzoyi)  hydrazide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  tebufenozdde 
in  or  on  pecans  and  grapes,  wine  and  a 
time-limited  tolerance  for  residues  of 
tebufenozide  in  or  on  pears.  The  time- 
limited  tolerance  for  pears  is  being 
established  to  allow  the  use  of 
tebufenozide  on  pears  under  an 


Experimental  Use  Permit.  Rohm  and 
Haas  Company  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (Pub.  L.  104-170). 
DATES:  This  regulation  is  effective  June 
24,  1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  August  24,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-3006751, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW., 
Washington.  IX  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
3006751.  must  also  be  submitted  to: 
Public  Information  and  Records 


Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  EX]  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to;  opp- 
docket^pamail. epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
3006751.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 


UMI 
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rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  M.  Tavano.  Registration 
Division,  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-6411,  e-mail: 
tavano.joseph@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  28. 1998  (63 
FR  4252)  [FRL  5763-€];  March  6,  1998 
(63  FR  11240)  [FRL  5777-5]  and  March 
27,  1998  (63  FR  14926)  [5577-6].  EPA, 
issued  notices  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(e) 
announcing  the  filing  of  pesticide 
petitions  (PP)  for  tolerance  by  Rohm  and 
Haas  Company.  100  Independence  mall 
west,  Philadelphia,  PA  19106-2399. 
These  notices  included  a  summary  of 
the  petitions  prepared  by  Rohm  and 
Haas  Company,  the  registrant.  There 
were  no  comments  received  in  response 
to  these  notices  of  filing. 

The  petition  requested  that  40  CFR 
180.482  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide, 
tebufenozide,  in  or  on  pecans,  grapes, 
wine  and  pears  at  0.01,  0.5.  and  1.0  part 
per  million  (ppm)  respectively. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fr^m  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 


toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EJPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1 .  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100- fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 


and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  &t>m  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
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this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e..  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessmert  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EMetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 


eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
was  not  regionally  based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide.  benzoic  acid. 
3,5-dimethyl-l-(l.l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
tolerances  for  residues  of  tebufenozide 
on  pecans,  grapes,  wine  and  pears  at 
0.01.  0.5.  and  1.0  ppm  respectively. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebufenozide, 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  are  discussed  below. 

1.  Acute  toxicity  studies  with 
technical  grade:  Oral  LDjo  in  the  rat  is 

>  5  grams  for  males  and  females  - 
Toxicity  Category  IV;  dermal  UDjo  in  the 
rat  is  =  5.000  milligram/kilogram  (mg/ 
kg)  for  males  and  females  -  Toxicity 
Category  ID;  inhalation  LCjo  in  the  rat  is 

>  4.5  mg/1  -  Toxicity  Category  III; 
primary  eye  irritation  study  in  the  rabbit 
is  a  non-irritant;  primary  skin  irritation 
in  the  rabbit  >  5mg  -  Toxicity  Category 
IV.  Tebufenozide  is  not  a  sentizer. 


2.  In  a  21-day  dermal  toxicity  study, 
Crl:  CD  rats  (6/sex/dose)  received 
repeated  dermal  administration  of  either 
the  technical  96.1%  product  RH-75,992 
at  1,000  mg/kg/day  Limit-Dose  or  the 
formulation  23.1%  a.i.  product  RH- 
755.992  2F  at  0.  62.5,  250.  or  1.000  mg/ 
kg/day.  6  hours/day.  5  days/week  for  21 
days.  Under  conditions  of  this  study, 
RH-75.992  Technical  or  RH-75,992  2F 
demonstrated  no  systemic  toxicity  or 
dermal  irritation  at  the  highest  dose 
tested  1.000  mg/kg/  during  the  21-day 
study.  Based  on  these  results,  the  NOEL 
for  systemic  toxicity  and  dermal 
irritation  in  both  sexes  is  1 ,000  mg/kg/ 
day  highest  dose  tested  (HDT).  A 
lowest-observable-effect  level  (LOEL)  for 
systemic  toxicity  and  dermal  irritation 
was  not  established. 

3.  A  1-year  dog  feeding  study  with  a 
(LOEL)  of  250  ppm,  9  mg/kg/day  for 
male  and  female  dogs  based  on 
decreases  in  REG.  HCT,  and  HOB, 
increases  in  Heinz  bodies, 
methemoglobin.  MCV.  MCH, 
reticulocytes,  platelets,  plasma  total 
bilirubin,  spleen  weight,  and  spleen/ 
body  weight  ratio,  and  liver/body 
weight  ratio.  Hematopoiesis  and 
sinusoidal  engorgement  occurred  in  the 
spleen,  and  hyperplasia  occurred  in  the 
marrow  of  the  femur  and  sternum.  The 
liver  showed  an  increased  pigment  in 
the  Kupffer  cells.  The  no-observed  effect 
level  (NOEL)  for  systemic  toxicity  in 
both  sexes  is  50  ppm  (1.9  mg/kg/day). 

4.  An  18-month  mouse 
carcinogenicity  study  with  no 
carcinogenicity  observed  at  dosage 
levels  up  to  and  including  1.000  ppm. 

5.  A  2-year  rat  carcinogenicity  with 
no  carcinogenicity  observed  at  dosage 
levels  up  to  and  including  2.000  ppm 
(97  mg/kg/day  and  125  mg/kg/day  for 
males  and  females,  respectively). 

6.  In  a  prenatal  developmental 
toxicity  study  in  Sprague-Dawley  rats 
25/group  Tebufenozide  was 
administered  on  gestation  days  6-15  by 
gavage  in  aqueous  methyl  cellulose  at 
dose  levels  of  50.  250.  or  1.000  mg/kg/ 
day  and  a  dose  volume  of  10  ml/kg. 
There  was  no  evidence  of  maternal  or 
developmental  toxicity;  the  maternal 
and  developmental  toxicity  NOEL  was 
1.000  mg/kg/day. 

7.  In  a  prenatal  developmental 
toxicity  study  conducted  in  New 
Zealand  white  rabbits  20/group 
Tebufenozide  was  administered  in  5  ml/ 
kg  of  aqueous  methyl  cellulose  at  gavage 
doses  of  50.  250,  or  1.000  mg/kg/day  on 
gestation  days  7-19.  No  evidence  of 
maternal  or  developmental  toxicity  was 
observed;  the  maternal  and 
developmental  toxicity  NOEL  was  1,000 
mg/kg/day. 
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8.  In  a  1993  two-generation 
reproduction  study  in  Sprague-E)awley 
rati  tebufenozide  was  administered  at 
dietary  concentrations  of  0,  10,  150,  or 
1,000  ppm  (0,  0.8.  11.5,  or  154.8  mg/kg/ 
day  for  males  and  0,  0.9,  12.8.  or  171.1 
mg/kg/day  for  females).  The  parental 
systemic  NOEL  was  10  ppm  (0.8/0.9 
mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  150 
ppm  (11.5/12.8  mg/kg/day  for  males  and 
females,  respectively)  based  on 
decreased  body  weight,  body  weight 
gain,  and  food  consixmption  in  males, 
and  increased  incidence  and/ or  severity 
of  splenic  pigmentation.  In  addition, 
there  was  an  increased  incidence  and 
severity  of  extrameduUary 
hematopoiesis  at  2,000  ppm.  The 
reproductive  NOEL  was  150  ppm.  (11.5/ 
12.8  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  2,000 
ppm  (154.8/171.1  mg/kg/day  for  males 
and  females,  respectively)  based  on  an 
increase  in  the  number  of  pregnant 
females  with  increased  gestation 
duration  and  dystocia.  Effects  in  the 
offspring  consisted  of  decreased  number 
of  pups  per  Utter  on  postnatal  days  0 
and/or  4  at  2,000  ppm  (154.8/171.1  mg/ 
kg/ day  for  males  and  females, 
respectively)  with  a  NOEL  of  150  ppm 
(11.5/12.8  mg/kg/day  for  males  and 
females,  respectively). 

9.  In  a  1995  two-generation 
reproduction  study  in  rats  Tebufenozide 
was  administered  at  dietary 
concentrations  of  0,  25.  200,  or  2,000 
ppm  (0,  1.6. 12.6.  or  126.0  mg/kg/day 
for  males  and  0.  1.8.  14.6.  or  143.2  mg/ 
kg/day  for  females).  For  parental 
systemic  toxicity,  the  NOEL  was  25  ppm 
(1.6/1.8  mg/kg/day  in  males  and 
females,  respectively),  and  the  LOEL 
was  200  ppm  (12.6/14.6  mg/kg/day  in 
males  and  females),  based  on 
histopathological  findings  (congestion 
and  extramedullary  hematopoiesis)  in 
the  spleen.  Additionally,  at  2,000  ppm 
(126.0/143.2  mg/kg/day  in  M/F), 
treatment-related  Endings  included 
reduced  parental  body  weight  gain  and 
increased  incidence  of  hemosiderin- 
laden  cells  in  the  spleen.  Columnar 
changes  in  the  vaginal  squeimous 
epithelium  and  reduced  uterine  and 
ovarian  weights  were  also  observed  at 
2.000  ppm.  but  the  toxicological 
significance  was  unknown.  For 
offspring,  the  systemic  NOEL  was  200 
ppm.  (12.6/14.6  mg/kg/day  in  males  and 
females),  and  the  LOEL  was  2.000  ppm 
(126.0/143.2  mg/kg/day  in  M/F)  based 
on  decreased  body  weight  on  postnatal 
days  14  and  21. 

10.  Several  mutagenicity  tests  which 
were  all  negative.  These  include  an 
Ames  assay  with  and  without  metabolic 
activation,  an  in  vivo  cytogenetic  assay 


in  rat  bone  marrow  cells,  and  in  vitro 
chromosome  aberration  assay  in  CHO 
cells,  a  CHO/HGPRT  assay,  a  reverse 
mutation  assay  with  E.  Coli,  and  an 
unscheduled  DNA  synthesis  assay 
(UDS)  in  rat  hepatocytes. 

11.  The  pharmacoKinetics  and 
metabolism  of  tebufenozide  were 
studied  in  female  Sprague-Dawley  rats 
(3-6/sex/group)  receiving  a  single  oral 
dose  of  3  or  250  mg/kg  of  RH-5992.'<C 
labeled  in  one  of  three  positions  (A-ring, 
B-ring  or  N-butylcarbon).  The  extent  of 
absorption  was  not  established.  The 
majority  of  the  radiolabeled  material 
was  eliminated  or  excreted  in  the  feces 
within  48  hours  within  48  hours;  small 
amounts  (1  to  7%  of  the  administered 
dose)  were  excreted  in  the  urine  and 
only  traces  were  excreted  in  expired  air 
or  remained  in  the  tissues.  There  was  no 
tendency  for  bioacculmulation. 
Absorption  and  excretion  were  rapid. 

A  total  of  11  metabolites,  in  adaition 
to  the  parent  compound,  were  identified 
in  the  feces;  the  parent  compound 
accounted  for  96  to  99%  of  the 
administered  radioactivity  in  the  high 
dose  group  and  35  to  43%  in  the  low 
dose  group.  No  peu^nt  compound  was 
found  in  the  urine;  urinary  metabolites 
were  not  characterized.  The  identity  of 
several  fecal  metabolites  was  confirmed 
by  mass  spectral  analysis  and  other  fecal 
metabolites  were  tentatively  identified 
by  cochromatography  with  synthetic 
standards.  A  pathway  of  metabolism 
was  proposed  based  on  these  data. 
Metabolism  proceeded  primarily  by 
oxidation  of  the  three  benzyl  carbons, 
two  methyl  groups  on  the  B-ring  and  an 
ethyl  group  on  the  A-ring  to  alcohols, 
aldehydes  or  acids.  The  type  of 
metabolite  produced  varies  depending 
on  the  position  oxidized  and  extent  of 
oxidation.  The  butyl  group  on  the 
quaternary  nitrogen  also  can  be  leaved 
(minor),  but  there  was  no  fragmentation 
of  the  molecule  between  the  benzyl 
rings. 

No  qualitative  differences  in 
metabolism  were  observed  between 
sexes,  when  high  or  low  dose  groups 
were  compared  or  when  different 
labeled  versions  of  the  molecule  were 
compared. 

12.  The  absorption  and  metabolism  of 
tebufenozide  were  studied  in  a  group  of 
male  and  female  bile-duct  caimulated 
rats.  Over  a  72  hour  period,  biliary 
excretion  accounted  for  30% (M)  to 
34%  [F]  of  the  administered  dose  while 
urinary  excretion  accounted  for  ••  5%  of 
the  administered  dose  and  the  carcass 
accounted  for  <  0.5%  of  the 
administered  dose  for  both  males  and 
females.  Thus  systemic  absorption 
(percent  of  dose  recovered  in  the  bile, 
urine  and  carcass]  was  35%  [M]  to 


39%(Fj.  The  majority  of  the 
radioactivity  in  the  bile  (20%  [M]  to 
24%  (F))  of  the  administered  dose)  was 
excreted  within  the  first  6  hours 
postdosing  indicating  rapid  absorption. 
Furthermore,  urinary  excretion  of  the 
metabolites  was  essentially  complete 
writhin  24  hours  postdosing.  A  large 
amount  167%(F)  to  70%  (M)l  of  the 
administered  dose  was  unabsorbed  and 
excreted  in  the  feces  by  72  hours.  Total 
recovery  of  radioactivity  was  105%  of 
the  administered  dose. 

A  total  of  13  metabolites  were 
identified  in  the  bile;  the  parent 
compound  was  not  identified  i.e. 
unabsorbed  compound  nor  were  the 
primary  oxidation  products  seen  in  the 
feces  in  the  pharmacokinetics  study. 
The  proposed  metabolic  pathway 
proceeded  primary  by  oxidation  of  the 
benzylic  carbons  to  alcohols,  aldehydes 
or  acids.  Bile  contained  most  of  the 
other  highly  oxidized  products  found  in 
the  feces.  The  most  significant 
individual  bile  metabolites  accounted 
for  5%  to  18%  of  the  total  radioactivity 
(F  and/ or  M).  Bile  also  contained  the 
previously  undetected  (in  the 
pharmacokinetics  study]  "A"  Ring 
ketone  and  the  "B"  Ring  diol.  The  other 
major  components  were  characterized  as 
high  molecular  weight  conjugates.  No 
individual  bile  metabolite  accounted  for 
>  5%  of  the  total  administered  dose. 
Total  bile  radioactivity  accounted  for  <• 
17%  of  the  total  administered  dose. 

No  major  qualitative  differences  in 
biliary  metabolites  were  observed 
between  sexes.  Tlie  metabolic  profile  in 
the  bile  was  similar  to  the  metabolic 
profile  in  the  feces  and  urine. 

B.  Toxicologica]  Endpoints 

1.  Acute  toxicity.  Toxicity  observed  in 
oral  toxicity  studies  were  not 
attributable  to  a  single  dose  (exposure). 
No  neuro  or  systemic  toxicity  was 
observed  in  rats  given  a  single  oral 
administration  of  Tebufenozide  at  0, 
500,  1,000,  or  2,000  mg/kg.  No  maternal 
or  developmental  toxicity  was  observed 
following  oral  administration  of 
tebufenozide  at  1 ,000  mg/kg/day  (Limit- 
Dose)  during  gestation  to  pregnant  rats 
or  rabbits.  Thus  the  risk  from  acute 
exposure  is  considered  negligible. 

2.  Short  -  and  intermediate  -  term 
toxicity.  No  dermal  or  systemic  toxicity 
was  seen  in  rats  receiving  15  repeated 
dermal  applications  of  the  technical 
(97.2%)  product  at  1,000  mg/kg/day 
(Limit-  Dose)  as  well  as  a  formulated 
(23%  a.i)  product  at  0.  62.5,  250,  or 
1,000  mg/kg/day  over  a  21-day  period 
(MRID  42991507).  The  HL\RC  noted 
that  in  spite  of  the  hematological  effects 
seen  in  the  dog  study,  similar  effects 
were  not  seen  in  the  rats  receiving  the 
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compound  via  the  dermal  route 
indicating  poor  dermal  absorption.  Also, 
no  developmental  endpoints  of  concern 
were  evident  due  to  the  lack  of 
developmental  toxicity  in  either  rat  or 
rabbit  studies.  This  risk  is  considered  to 
be  negligable. 

3.  Chronic  toxicity.  EPA  has 
estabUshed  the  RiD  for  tebufenozide. 
benzoic  add,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  at  0.018  mg/kg/day.  This  RfD 
is  based  on  a  NOEL  of  1.8  mg/kg/day 
and  an  uncertainty  factor  (UF)  of  100. 
The  NOEL  was  established  from  the 
chronic  toxicity  study  in  dogs  where  the 
NOEL  was  1.8  mg/kg/day  based  on 
growth  retardation,  alterations  in 
hematology  parameters,  changes  in 
organ  weights,  and  histopathological 
lesions  in  the  bone,  spleen  and  liver  at 
8.7  mg/kg/day.  EPA  determined  that  the 
10  X  factor  to  protect  children  and 
infants  as  required  by  FQPA  should  be 
removed.  Therefore,  the  RfD  remains  the 
same  at:  0.018  mg/kg/day.  An  UF  of  100 
is  supported  by  the  following  factors. 

(i)  Developmental  toxicity  studies 
showed  no  increased  sensitivity  in 
fetuses  when  compared  to  maternal 
animals  following  in  utero  exposures  in 
rats  and  rabbits. 

(ii)  Multi-generation  reproduction 
toxicity  studies  in  rats  showed  no 
increased  sensitivity  in  pups  as 
compared  to  adults  and  offspring. 

(iii)  There  are  no  data  gaps. 

4.  Carcinogenicity.  Tebufenozide  has 
been  classified  as  a  Group  E,  "no 
evidence  of  carcinogenicity  for 
humans,"  chemical  by  EPA. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  walnuts  at  0.1 
ppm  and  apples  at  1.0  ppm.  Numerous 
section  18  tolerances  have  been 
estabhshed  at  levels  ranging  from  0.3 
ppm  in  sugar  beet  roots  to  5.0  ppm  in 
turnip  tops.  Risk  assessments  were 
conducteNti  by  EPA  to  assess  dietary 
exposures  and  risks  from  tebufenozide, 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  Toxicity 
observed  in  oral  toxicity  studies  were 
not  attributable  to  a  single  dose 
(exposure).  No  Neuro  or  systemic 
toxicity  was  observed  in  rats  given  a 
single  oral  administration  of 
tebufenozide  at  0,  500, 1,000  or  2,000 


mg/kg.  No  maternal  or  developmental 
toxicity  was  observed  following  oral 
administration  of  tebufenozide  at  1 ,000 
mg/kg/day  (Limit-Dose)  during  gestation 
to  pregnant  rats  or  rabbits.  This  risk  is 
considered  to  be  negligable. 

ii.  Chronic  exposure  and  risk.  The  RfD 
used  for  the  chronic  dietary  analysis  is 
0.018  mg/kg/day.  In  conducting  this 
exposure  assessment,  EPA  has  made 
very  conservative  assumptions  100%  of 
pecans  and  wine  and  sherry  and  and 
pefu^  and  all  other  commodities  having 
tebufenozide  tolerances  will  contain 
tebufenozide  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance  which  result  in  an 
overestimate  of  human  dietary 
exposiue.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  HED  is 
taking  into  account  this  conservative 
exposure  assessment.  The  existing 
tebufenozide  tolerances  published, 
pending,  and  including  the  necessary 
section  18  tolerance(s)  resulted  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  RfD: 
U.S.  Population  (31%  of  RfD);  Nursing 
Infants  (<1  year  old)  (41%  of  RfD);  Non- 
Nursing  Infants  (<1  year  old)  (80%  of 
Rfd);  Children  (1-6  years  old)  (60%  of 
RfD);  Children  (7-12  years  old)  (43%  of 
Rfd);  Females  (13  +  years  old,  nursing) 
(31%  of  RfD);  Males  (13-19  years  old) 
(28%  of  RfD);  Non-Hispanic  Blacks 
(34%  of  RfD);  Non  Hispanic  Others 
(42%  of  RfD)  Western  Region  (35%  of 
RfD).  The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  Slates);  (2)  those 
for  infants  and  children;  and,  (3)  the 
other  subgroups  for  which  the 
percenUtge  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  States). 

2.  Fmm  drinking  water —  i.  Acute 
exposure  and  risk.  Because  no  acute 
dietary  endpoint  was  determined,  the 
Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
acute  exposure  from  drinking  water. 

ii.  Chronic  exposure  and  risk. 
Submitted  environmental  fate  studies 
suggest  that  tebufenozide  is  moderately 
persistent  to  persistent  and 
mobile.Under  certain  conditions 
tebufenozide  appears  to  have  the 
potential  to  contaminate  ground  and 
surface  water  through  runoff  and 
leaching;  subsequently  potentially 
contaminating  drinking  water.There  are 
no  established  Maximum  Contaminant 
Levels  (MCL)  for  residues  of 
tebufenozide  in  drinking  water  and  no 
Health  Advisories  (HA)  have  been 
issued  for  tebufenozide  therefore  these 
could  not  be  used  as  comparative  values 
for  risk  assessment.  Therefore,  potential 
residue  levels  for  drinking  water 


exposure  were  calculated  using 
GENEEC  (surface  water)  and  SQGROW 
(ground  water)  for  human  health  risk 
assessment.  Because  of  the  wide  range 
of  half-Ufe  values  (66-729  days) 
reported  for  the  aerobic  soil  metabolism 
input  parameter  a  range  of  potential 
exposure  values  were  calculated.  In 
each  case  the  worst  case  upper  bound 
exposure  limits  were  then  compared  to 
appropriate  chronic  drinking  water  level 
of  concern  (DWLOC).  In  each  case  the 
calculated  exposures  based  on  model 
data  were  below  the  DWLOC. 

3.  From  non-dietary  exposure. 
Tebufenozide  is  not  currently  registered 
for  use  on  any  residential  non-food 
sites.  Therefore  there  is  no  chronic, 
short-  or  intermediate-term  exposure 
scenario. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  estabUsh, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cimiulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
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mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metaboUte  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide,  benzoic  acid,  3,5- 
dimethyl-l-(l.l-dimethylethyl)-2-(4- 
ethylbenzoyl)  bydrazide  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  UnUke  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  tebufenozide, 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  does  not  app>ear  to  produce  a 
toxic  metaboUte  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  tebufenozide,  benzoic 
acid.  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  has  a  common  mechanism  of 
toxicity  writh  other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  no  acute  aggregate  risk 
exists. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  and  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data,  EPA  has  concluded 
that  dietary  (food  only)  exposure  to 
tebufenozide  will  utiHze  31%  of  the  RfD 
for  the  U.S.  population.  Submitted 
environmental  fate  studies  suggest  that 
tebufenozide  is  moderately  persistent  to 
persistent  and  mobile;  thus, 
tebufenozide  could  potentially  leach  to 
ground  water  and  runoff  to  surface 
water  under  certain  environmental 
conditions.  The  modeling  data  for 
tebufenozide  indicate  levels  less  than 
OPP's  DWLOC.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
There  are  no  registered  residential  uses 
of  tebufenozide.  Since  there  is  no 
potential  for  exposure  to  tebufenozide 


from  residential  uses,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Since  there  are  currently  no 
registered  indoor  or  outdoor  residential 
non-dietary  uses  of  tebufenozide  and  no 
short-  or  intermediate-term  toxic 
endpoints.  short-  or  intermediate-term 
aggregate  risk  does  not  exist. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Since,  tebufenozide  has  been 
classified  as  a  Group  E.  "no  evidence  of 
carcinogenicity  for  humans,"  this  risk 
does  not  exist. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  genera].  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide.  benzoic  acid,  3,5- 
dimethyl-l-(l.l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide,  EPA 
considered  data  &t)m  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  maternal  pesticide 
exposure  gestation.  Reproduction 
studies  provide  information  relating  to 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standtird  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 


raise  concerns  regarding  the  adequacv^f 
the  standard  MOE/ safety  factor.         "^ 
ii.  Developmental  toxicity  studies — a. 
Rats.  In  a  developmental  toxicity  study 
in  rats,  the  maternal  (systemic)  NOEL 
was  250  mg/kg/day.  The  LOEL  was 
1,000  mg/kg/day,  based  on  decreased 
body  weight  and  food  consumption.  The 
developmental  (pup)  NOEL  was  <  1,000 
me/kc/day  (HGT) 

D.  Rabbits.  In  a  developmental 
toxicity  study  in  rabbits,  the  maternal 
and  developmental  NOELs  were  S  1,000 
mg/kg/day  (HDT). 

iii.  Reproductive  toxicity  study.  In  a 
1993  two-generation  reproduction  study 
in  Sprague-Dawley  rats,  tebufenozide 
was  administered  at  dietary 
concentrations  of  0,  10,  150,  or  1,000 
ppm  (0,  0.8.  11.5.  or  154.8  mg/kg/day 
for  males  and  0,  0.9, 12.8.  or  171.1  mg/ 
kg/day  for  females).  The  parental 
systemic  NOEL  was  10  ppm  (0.8/0.9 
mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  150 
ppm  (11.5/12.8  mg/kg/day  for  males  and 
females,  respectively)  based  on 
decreased  body  weight,  body  weight 
gain,  and  food  consumption  in  males, 
and  increased  incidence  and/ or  severity 
of  splenic  pigmentation.  In  addition, 
there  was  an  increased  incidence  and 
severity  of  extramedullary 
hematopoiesis  at  2.000  ppm.  The 
reproductive  NOEL  was  150  ppm.  (11.5/ 
12.8  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  2.000 
ppm  (154.8/171.1  mg/kg/day  for  males 
and  females,  respectively)  based  on  an 
increase  in  the  number  of  pregnant 
females  with  increased  gestation 
duration  and  dystocia.  Effects  in  the 
offspring  consisted  of  decreased  number 
of  pups  per  htter  on  postnatal  days  0 
and/or  4  at  2.000  ppm  (154.8/171.1  mg/ 
kg/day  for  males  and  females, 
respectively)  with  a  NOEL  of  150  ppm 
(11.5/12.8  mg/kg/day  for  males  and 
females,  respectively) 

In  a  1995  two-generation  reproduction 
study  in  rats,  tebufenozide  was 
administered  at  dietary  concentrations 
of  0,  25,  200,  or  2,000  ppm  (0,  1.6.  12.6, 
or  126.0  mg/kg/day  for  males  and  0, 1.8, 
14.6,  or  143.2  mg/kg/day  for  females). 
For  parental  systemic  toxicity,  the 
NOEL  was  25  ppm  (1.6/1.8  mg/kg/day 
in  males  and  females,  respectively),  and 
the  LOEL  was  200  ppm  (12.6/14.6  mg/ 
kg/day  in  males  and  females),  based  on 
histopathological  findings  (congestion 
and  extramedullary  hematopoiesis)  in 
the  spleen.  Additionally,  at  2.000  ppm 
(126.0/143.2  mg/kg/day  in  M/F), 
treatment-related  findings  included 
reduced  parental  body  weight  gain  and 
increased  incidence  of  hemosiderin- 
laden  cells  in  the  spleen.  Columnar 
changes  in  the  vaginal  squamous 


34316  Federal  Register /Vol.  63.  No.  121 /Wednesday.  June  24.  1998 /Rules  and  Regulations 


epithelium  and  reduced  uterine  and 
ovarian  weights  were  also  observed  at 
2,000  ppm.  but  the  toxicological 
significance  was  unknown.  For 
offspring,  the  systemic  NOEL  was  200 
ppm.  (12.6/14.6  mg/kg/day  in  males  and 
females),  and  the  LOEL  was  2.000  ppm 
(126.0/143.2  mg/kg/day  in  M/F)  based 
on  decreased  body  weight  on  postnatal 
days  14  and  21. 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicology  data  base  for  tebufenozide  is 
complete  and  includes  acceptable 
developmental  toxicity  studies  in  both 
rats  and  rabbits  as  well  as  a  two  two- 
generation  reproductive  toxicity  studies 
in  rats. 

The  EPA  determined  that  the  data 
provided  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  postnatal  exposure  to 
tebufenozide.  No  maternal  or 
developmental  findings  were  observed 
in  the  prenatal  developmental  toxicity 
studies  at  doses  up  to  1.000  mg/kg/day 
in  rats  and  rabbits.  In  the  two  two- 
generation  reproduction  studies  in  rats, 
effects  occurred  at  the  same  or  lower 
treatment  levels  in  the  adults  as  in  the 
offspring. 

2.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  no  acute  aggregate  risk 
exists. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  tebufenozide, 
benzoic  acid,  3.5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  from  food  will  utiUze  from 
31%  of  the  RfD  for  the  U.S.  population 
to  80%  of  the  RfD  for  non-nursing 
infants  less  than  1  year  old.  The 
potential  for  exposuje  to  tebufenozide 
in  drinking  water  does  not  exceed  EPA's 
level  of  concern.  There  are  ciurently  no 
tebufenozide  residential  or  non-dietary 
exposure  scenarios.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
hfetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  RfD.  EPA  concludes  that  there  is 
a  reasonable  certainty  that  no  barm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  tebufenozide, 
benzoic  add.  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  residues. 

4.  Short-  or  intermediate-term  risk. 
Since  no  short-  and  intermediate-term 
toxicological  endpoints  were 
established  by  EPA,  no  acute  aggregate 
risk  exists. 


III.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residues  of 
tebufenozide  in/on  plants  is  adequately 
imderstood.  The  residue  of  concern  for 
both  regulatory  (tolerance  expression) 
and  risk  assessment  purposes  is  the 
parent  compound,  tebufenozide  per  se. 

There  are  no  animal  feed  items 
associated  with  pecans.  According  to 
information  supplied  by  the  petitioner, 
wine  grapes  and  wine  grape  processing 
commodities  are  not  items  of  animal 
feed  in  Europe.  Therefore,  a  discussion 
of  potential  transfer  of  secondary 
residues  to  animal  commodities  is  not 
germane  to  these  actions. 

B.  Analytical  Enforcement  Methodology 

A  HPLC/UV  analytical  method. 
Enforcement  Residue  Analytical  Method 
for RH5992 in  Pecans  with  HPLC-MS 
Confirmation  is  adequate  for 
enforcement  purposes  in  pecans.  A 
successful  Agency  vaUdation  for  an 
analytical  method  to  detect  residues  of 
tebufenozide  per  se  has  been  conducted 
by  ACL/BEAD. 

The  method  used  in  the  analysis  of 
the  total  residue  of  concern  in  the 
European  field  residue  trials  in  wine. 
Method  AL  013/92-0,  was  developed  by 
Rohm  and  Haas  and  independently 
validated.  In  the  validation  of  this 
method,  at  levels  from  0.01  to  0.5  ppm 
in  wine  recoveries  ranged  from  84  to 
109%;  in  grapes  at  levels  of  0.02  to  1.0 
ppm  recoveries  ranged  from  77  to  128%. 
The  limit  of  quantitation  was  given  as 
0.02  ppm  for  grapes  and  0.01  ppm  for 
wine.  The  method  is  different  from 
those  validated  for  domestic 
commodities  but  was  determined  to  be 
adequate  for  data  collection. 

C.  Magnitude  of  Residues 

Adequate  residue  data  were  provided 
to  support  tolerances  of  0.01  ppm  for 
pecans  and  0.5  ppm  for  grapes,  wine 
and  a  time-limited  tolerance  for  pears. 

There  are  no  pecan  or  pear  processed 
comodities  of  regulatory  concern.  In 
those  instances  when  treated  grapes 
were  vinified,  residues  of  tebufenozide 
in  the  aged  wine  were  a  third  to  a  half 
of  those  in  the  treated  grapes.  The 
maximum  residue  found  in  the  wine 
treated  at  label  rates  was  0.3  ppm; 
therefore,  a  tolerance  for  wine  grapes 
would  suffice  for  the  wine  made  from 
them. 

Since  there  are  no  pecan  or  pear 
animal  feed  items  and  according  to 
information  supplied  by  the  petitioner, 
wine  grapes  and  wine  grape  processing 
commodities  are  not  items  of  animal 
feed  in  Europe,  no  secondary  residues 
in  animals  are  expected. 


D.  International  Residue  Limits 

There  are  currently  no  CODEX, 
Canadian,  or  Mexican  listings  for 
tebufenozide  residues  in  or  on  pecans  or 
p>ears,  therefore  there  are  no 
harmonization  issues  for  these  crops. 

Maximum  residue  levels  (MRL)  of  0.5 
ppm  have  been  established  for  wine 
grapes  in  France,  Italy,  and  Germany. 
The  tolerance  of  0.5  ppm  in  or  on  wine 
grapes  is  in  harmony  with  these  MRLs. 

E.  Rotational  Crop  Restrictions 

Since  pecans,  grapes,  and  pears  are 
not  rotated  to  other  crops,  a  discussion, 
of  tebufenozide  accumulation  in 
rotational  crops  is  not  germane  to  this 
action. 

rV.  Conclusion 

Therefore,  the  tolertmce  is  established 
for  residues  of  tebufenozide  in  pecans, 
grapes,  wine,  and  pears  at  0.01,  0.5,  and 
1.0  ppm  respectively. 

V.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  24. 1998. 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  (?lerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 

request  for  a  hearing  will  be  granted  if 
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the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  {40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  hiformation  (CBI). 
hiformation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-3006751  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  pap>er 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  PubUc  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  )efferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at:  opp- 
docket©epam  ail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 


in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petitions  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  petitions  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 


exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubfication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:)une  12, 1998. 

James  Jonas, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  — [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §180.482,  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (b)  to  read  as  follows: 

§180.482    TetHifenozlde;  tolerances  tor 
residues. 


(b)* 


Commodity 


Parts  per  million 


Expiration/Revocation  Date 


Grapes,  wine ' 

Pears  

Pecans , 


05 
1.0 
0.01 


NA 

2001 

KIA 
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Commodity 


Parts  per  million 


Expiration/Revocation  Date 


There  are  no  U.S.  registrations  on  grapes  as  of  June  24,  1998. 


(FR  Doc.  98-16822  Filed  &-23-98;  8:45  am) 

BILUNC  COOe  t6<0-«O-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180,  185,  and  186 

[OPP-300627;  FRL-6777-7] 

RIN  2070-AB78 

Recodification  of  Certain  Tolerance 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  is  issuing  this  technical 
amendment  to  consolidate  parts  185  and 
186  pesticide  tolerance  regulations  into 
part  180.  This  recodification  is 
consistent  with  the  Food  Quality 
Protection  Act  which  places  all 
pesticide  tolerances  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  thus  eliminating  the  distinction 
between  pesticide  tolerances  for  raw 
and  processed  foods. 
DATES:  This  regulation  becomes  effective 
June  24.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Joseph  Nevola.  Special  Review 
Branch  (7508W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number  and  e-mail  address:  3rd  Floor, 
Crystal  Station.  2800  Crystal  Drive, 
Arlington.  VA  22202.  (703)  308-8037;  e- 
mail:  nevola.joseph@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pesticide 
tolerance  regulations  promulgated 
under  sections  408  and  409  of  the 
Federal  Food,  Drug,  and  Costmetic  Act 
(FFDCA).  21  U.S.C.  346a  and  348. 
appear  in  parts  180. 185  and  186  of  title 
40  of  the  Code  of  Federal  Regulations. 
Part  180  contains  pesticide  tolerance 
regulations  for  pesticide  chemical 
residues  in  raw  agricultural 
commodities.  Such  regulations  were 
promulgated  under  FFDCA  section  408. 
Parts  185  and  186  contain  food  additive 
regulations  for  pesticide  chemical 
residues  in  processed  food.  These 
regulations  were  promulgated  under 
FFDCA  section  409. 


The  Food  Quality  Protection  Act 
(FQPA)  was  sigj^^d  into  law  in  August 
of  1996.  Under  section  408(j)  of  the 
FFDCA.  as  amended  by  the  FQPA.  all 
pesticide  tolerances  established  under 
FFDCA  section  409  were  deemed  to  be 
tolerances  under  FFDCA  section  408. 
Since  there  is  no  longer  a  statutory 
reason  for  the  separation  of  these 
tolerances  into  different  parts  of  the 
CFR.  as  a  part  of  the  routine  process  of 
issuing  new  and  revised  tolerances.  EPA 
is  consolidating  certain  sections  of  the 
regulations  in  parts  185  and  186  into  40 
CFR  part  180.  Although  the  tolerances 
are  being  restructured  to  fit  into  part 
180.  no  substantive  changes  are  being 
made.  The  tolerance  regulations  in  parts 
185  and  186  are  being  redesignated  as 
follows: 


OW  CFR  section 


185.425  . 
185.2900 
185.3475 
185.3480 
185.4025 
185.4200 
185.5300 
186.5400 


New  CFR 
section 


180.519 
180.520 
180.521 
180.522 
180.523 
180.524 
180.525 
185.526 


This  action  is  being  taken  pursuant  to 
EPA's  authority  under  FFDCA  section 
408(e)(1)(C)  to  issue  regulations 
implementing  the  requirements  of 
section  408.  Because  this  regulation 
involves  a  technical  change  to  existing- 
regulations  and  has  no  substantive 
impact,  EPA  for  good  cause  finds  that  it 
would  be  in  the  public  interest  to 
promulgate  this  regulations  without 
issuing  a  notice  of  proposed  rulemaking 
under  section  408(e)(2). 

I.  Regulatory  Assessment  Requirements 

This  final  rule  does  not  impose  any 
requirements.  It  only  implements 
technical  amendments  to  the  Code  of 
Federal  Regulations  (CFR).  by 
recodifying  certain  tolerances  that  have 
already  been  established  under  FFDCA 
section  408.  Basically,  this  notice 
simply  consolidates  the  tolerances, 
which  currently  appear  in  two  separate 
parts  of  the  CFR  (i.e..  40  CFR  parts  185 
and  186).  into  a  single  part  (i.e.,  40  CFR 
part  180).  As  such,  this  action  does  not 
require  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 


Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993).  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997).  For 
the  same  reason,  it  does  not  require  any 
action  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993).  or  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

II.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection,  Animal 
feeds.  Pesticides  and  pests. 


UMI 
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Dated:  June  3, 1998. 
Lois  Rossi, 

Director.  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  parts  180,  185  and 
186  are  amended  as  follows: 

1.  In  part  180: 

PART  180— [AMENDED] 

a.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§  185.425  [Redesignated  as  §  180.519] 

b.  Section  185.425  is  redesignated  as 
§  180.519.  Newly  designated  §  180.519 
is  amended  by  revising  the  section 
heading,  designating  the  introductory 
text  as  paragraph  (a)  introductory  text, 
redesignating  paragraphs  (a),  (h)  and  (c) 
as  paragraphs  (a)(1),  (a)(2)  and  (a)(3) 
respectively,  adding  a  heading  to  newly 
designated  paragraph  (a),  and  by  adding 
and  reserving  paragraphs  (b),  (c)  and  (d) 
with  headings.  The  revisions  and 
additions  read  as  follows: 

$  180.519    Bromide  ion  and  residual 
bromine;  tolerances  tor  residues. 

(a)  General.  * 

(b)  Section  18  emergency  exemptions. 
[Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

§  185.2900  [Redesignated  as  §  180.520] 

c.  Section  185.2900  is  redesignated  as 
§  180.520.  Newly  designated  §  180.520 
is  amended  by  revising  the  section 
heading,  redesignating  paragraphs  (a), 
(b),  and  (c)  as  paragraphs  (a)(1),  (a)(2) 
and  (a)(3),  respectively,  by  designating 
the  introductory  text  as  paragraph  (a) 
introductory  text,  adding  a  heading  to 
newly  designated  ptiragraph  (a),  and  by 
adding  and  reserving  new  paragraphs 
(b),  (c)  and  (d)  with  headings.  The 
revisions  and  additions  read  as  follows: 

§  180.520    Ethyl  formate;  iolerances  for 
residues. 

(a)  General.  *        *        * 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

§  185.3475  [Redesignated  as  §  180.521] 

d.  Section  185.3475  is  redesignated  as 
§  180.521.  Newly  designated  §  180.521 
is  amended  by  revising  the  section 
heading,  redesignating  paragraphs  (a). 


(b),  and  (c)  as  paragraphs  (a)(1),  (a)(2) 
and  (a)(3),  respectively,  by  designating 
the  introductory  text  as  paragraph  (a) 
introductory  text,  adding  a  heading  to 
newly  designated  paragraph  (a),  and  by 
adding  and  reserving  new  paragraphs 
(b),  (c)  and  (d)  with  headings.  The 
revisions  and  additions  read  as  follows: 

§  180.521     Fumlgants  for  grain-mill 
macfilnery;  tolerances  for  residues. 

(a)  General.  ' 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

§  185.3480  [Redesignated  as  §  180.522] 

e.  Section  185.3480  is  redesignated  as 
§  180.522.  Newly  designated  §  180.522 
is  amended  by  revising  the  section 
heading,  redesignating  paragraphs  (a), 
(b),  (c)  and  (d)  as  paragraphs  (a)(1), 
(a)(2),  (a)(3)  and  (a)(4),  respectively,  by 
designating  the  introductory  text  as 
paragraph  (a)  introductory  text,  adding 
a  heading  to  newly  designated 
paragraph  (a),  and  by  adding  and 
reserving  new  paragraphs  (b),  (c)  and  (d) 
with  headings.  The  revisions  and 
additions  read  as  follows: 

§  180.522    Fumlgants  for  processed  grains 
used  In  production  of  fermented  malt 
beverages;  tolerances  for  residues. 

(a)  General.  * 

(b)  Section  18  emergency  exemptions. 
[Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

§  185.4025  [Redesignated  as  §  180.523] 

f.  Section  185.4025  is  redesignated  as 
§  180.523.  Newly  designated  §  180.523 
is  amended  by  revising  the  section 
heading,  redesignating  paragraphs  (a), 
(b),  (c)  introductory  text,  (c)(1),  (c)(2), 
and  (c)(3)  as  paragraphs  (a)(1),  {a)(2), 
(a)(3),  (a)(3)(i),  (a)(3)(ii),  and  (a)(3)(iii), 
respectively,  by  designating  the 
introductory  text  as  paragraph  (a) 
introductory  text,  adding  a  heading  to 
newly  designated  paragraph  (a),  and  by 
adding  and  reserving  new  paragraphs 
(b),  (c)  and  (d)  with  headings.  The 
revisions  and  additions  read  as  follows: 

§  180.523    Metaldehyde;  tolerances  for 
residues. 

(a)  General.  *         •         • 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 


§  185.4200  [Redesignated  as  §  180.524] 

g.  Section  185.4200  is  redesignated  as 
§180.524.  Newly  designated  §  180.524 
is  amended  by  revising  the  section 
heading,  designating  the  existing  text  as 
paragraph  (a),  adding  a  paragraph 
heading  to  newly  designated  paragraph 
(a),  and  by  adding  and  reserving 
paragraphs  (b),  (c)  and  (d)  with 
headings.  The  revisions  and  additions 
read  as  follows: 

§  180.524    1-Metfioxycarbonyl-l-propen-2- 
yl  dimettiylphosphate  and  Its  beta  Isomer; 
tolerances  for  residues. 

(a)  General.  *         *        * 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

§  185.5300  [Redesignated  as  §  180.525] 

h.  Section  185.5300  is  redesignated  as 
§  180.525.  Newly  designated  §  180.525 
is  amended  by  revising  the  section 
heading,  designating  the  text  as 
paragraph  (a),  adding  a  heading  to 
newly  designated  paragraph  (a),  and  by 
adding  and  reserving  new  paragraphs 
(b),  (c)  and  (d)  with  headings.  The 
revisions  and  additions  read  as  follows: 

§180.525    Resmettirin;  tolerances  for 
residues. 

(a)  General.  •         •         * 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

§  186.5400  [Redesignated  as  §  180.526] 

i.  Section  186.5400  is  redesignated  as 
§  180.526.  Newly  designated  §  180.526 
is  amended  by  revising  the  section 
heading,  designating  the  text  as 
paragraph  (a),  adding  a  heading  to 
newly  designated  paragraph  (a),  and  by 
adding  and  reserving  new  paragraphs 
(b),  (c)  and  (d)  v«th  headings.  TTie 
revisions  and  additions  read  as  follows: 

§180.526    Synthetlclsoparaffinlc 
petroleum  hydrocarbons;  tolerances  for 
residues. 

(a)  General.  •         •        • 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  98-16674  Filed  6-23-98;  8:45  am) 
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ENVIRONMEhfTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6113-e] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  deletion  of  the  Berlin 
and  Farro  Liquid  Incineration 
Superfund  Site  From  the  National 
Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Berhn  and  Farro  Liquid  Incineration 
Site  in  Michigan  from  the  National 
Priorities  Ust  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Chi  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabihty  Act  of  1980 
(CERCLA).  as  amended.  This  action  is 
being  taken  by  EPA  and  the  State  of 
Michigan,  because  it  has  been 
determined  that  Responsible  Parties 
have  implemented  all  appropriate 
response  actions  required.  Moreover. 
EPA  and  the  State  of  Michigan  have 
determined  that  remedial  actions 
conducted  at  the  site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 
EFFECTIVE  DATE:  June  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  at  (312)  886-7253, 
Associate  Remedial  Project  Manager. 
Superfund  Division.  U.S.  EPA— Region 
V.  77  West  Jackson  Blvd..  Chicago.  IL 
60604.  Information  on  the  site  is 
available  at  the  local  information 
repository  located  at:  The  Gaines 
Township  Hall.  9255  W.  Grand  Blanc 
Rd.,  Gaines,  Michigan  48436.  Requests 
for  comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Regional  Docket  Office.  The  contact  for 
the  Regional  Docket  Office  is  Jan 
Pfundheller  (H-7J).  U.S.  EPA.  Region  V, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312) 353-5821. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Berlin  and 
Farro  Site  located  in  Gaines.  Michigan. 
A  Notice  of  Intent  to  Delete  for  this  site 
was  published  January  19,  1998  (63  FR 
3061).  The  closing  date  for  comments  on 
the  Notice  of  Intent  to  Delete  was 
February  20.  1998.  EPA  received 
comments  during  the  public  comment 
period  requesting  an  extension  to  the 


comment  period.  EPA  extended  the 
comment  period  to  April  20. 1998. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  enviroiunent  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eUgible  for  Fimd- 
financed  remedial  actions  in  the 
imhkely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liabihty  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Sub)ects  in  40  CFR  Part  300 

Enviroiunental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund.  Water 
pollution  control,  Water  supply. 

Dated:  June  11, 1998. 
David  Ullrich, 

Acting  Regional  Administrator,  Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2),  42  U.S.C. 
9601-9657;  EO.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.351:  E.O.  12580.  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B  [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Berlin  jc  Farro.  Swartz  Creek, 
Michigan." 

[FR  Doc.  98-16569  Filed  6-23-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  410 
[HCFA-3004-4Fq 
RIN  0938-AI89 

Medicare  Program;  Medicare  Coverage 
of  and  Payment  for  Bone  Mass 
Measurements 

AGENCY:  Health  Care  Financing 
AdministraUon  (HCFA).  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule  with 
comment  period  provides  for  imiform 
coverage  of.  and  payment  for.  bone  mass 
measurements  for  certain  Medicare 
beneficiaries  for  services  furnished  on 
or  after  July  1.  1998.  It  implements 
provisions  in  section  4106(a)  of  the 
Balanced  Budget  Act  of  1997. 
DATES:  Effective  date:  These  regulations 
are  effective  on  July  1.  1998. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  August  24,  1998. 
ADDRESSES:  Mail  an  original  and  3 
copies  of  written  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-3004-IFC.  P.O.  Box 
26585.  Baltimore.  MD  21207-0385. 
If  you  prefer,  you  may  deliver  an 
original  eind  3  copies  of  your  written 
comments  to  one  of  the  following 
addresses:  Room  309-G.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW.,  Washington.  DC  20201.  or 
Room  C5-09-26.  7500  Security 
Boulevard,  Baltimore.  Maryland  21244- 
1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFA3004ifc@hcfa.gov.  For  e- 
mail  and  comment  procedures,  see  the 
beginning  of  SUPPLEMENTARY 
INFORMATION.  For  information  on 
ordering  copies  of  the  Federal  Register 
containing  this  document  and  on 
electronic  access,  see  the  beginning  of 
SUPPLEMENTARY  INFORMATION 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Urson.  (410)  786-^639. 
(Conditions  for  Coverage,  and 
Frequency  Standards)  WiUiam  Morse, 
(410)  786-4520.  (Physician  Fee 
Schedule  Payments) 
SUPPLEMENTARY  INFORMATION:  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender,  and  must  be 
submitted  to  the  referenced  address  in 
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order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Electronically 
submitted  comments  will  be  available 
for  public  inspection  at  the 
Independence  Avenue  address,  below. 
Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-3004-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  D.C.,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Docxunents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Dociunents.  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  I>epository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 
For  general  information  about  GPO 
Access,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e- 
mail  to  help@eids05.eids  gpo.gov;  by 
faxing  to  (202)  512-1262;  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5 
p.m.  Eastern  time,  Monday  through 
Friday,  except  for  Federal  holidays. 


I.  Background 

A.  Current  Medicare  Coverage 

In  general,  bone  mass  measurements, 
using  bone  mineral  densitometers  and 
bone  sonometers,  are  considered  to  be 
the  most  valuable  objective  indicator  of 
the  risk  of  fracture  and/or  osteoporosis. 
The  clinical  use  of  these  devices  is 
based  on  the  assumption  that  bone  mass 
is  £in  important  determinant  of 
osteoporotic  fractures,  and  that  bone 
mass  measurements  may  help  reduce 
the  number  of  fractures  by  identifying 
high-risk  individuals,  who  can  then 
receive  appropriate  preventive 
measures.  Because  osteoporosis  is 
generally  considered  preventable,  but 
not  reversible,  we  believe  that  early 
detection  of  at-risk  individuals  is  a 
desirable  health  outcome. 

Before  the  enactment  of  the  Balanced 
Budget  Act  of  1997  (BBA).  Medicare 
coverage  of  bone  mass  measurements 
and  the  related  physician  interpretation 
of  those  procedures  were  available  for 
some  beneficiaries  under  sections 
1861(s)(l)  and  (s)(3)  of  the  Social 
Security  Act  (the  Act).  Section 
1861(s)(l)  of  the  Act  provides  for 
general  Medicare  coverage  of  physician 
services,  including  a  physician's 
interpretation  of  the  results  of  tests 
performed.  Section  1861(s)(3)  of  the  Act 
provides  for  general  Medicare  coverage 
of  diagnostic  x-ray,  clinical  laboratory 
and  other  diagnostic  tests.  Furthermore, 
section  1862(a)(1)(A)  of  the  Act  provides 
that  Medicare  cover  only  services  that 
are  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  illness  or 
injury.  In  developing  the  cvurent 
Medicare  policy  on  bone  mass 
measurements,  we  determined,  based  on 
the  advice  of  our  medical  considtants, 
that  certain  measurements  were 
consistent  with  the  provisions  of  section 
1862(a)(1)(A)  of  the  Act. 

Medicare  coverage  policy  on  bone 
mass  measurements  is  described  in 
section  50—44  of  the  Medicare  Coverage 
Issues  Manual  (CIM).  Specifically,  the 
CIM  provides  for  coverage  of  single- 
photon  absorptiometry  (SPA)  if  it  is 
used  in  assessing  changes  in  bone 
density  of  beneficiaries  writh 
osteodystrophy  or  osteoporosis.  In 
addition,  a  bone  biopsy,  a  physiological 
test  that  is  a  surgically,  invasive 
procedure,  is  covered  if  used  for  the 
qualitative  evaluation  of  bone.  Finally, 
the  CIM  provides  for  coverage  of 
photodensitometry,  a  noninvasive 
radiological  procedure  that  attempts  to 
assess  bone  mass.  The  CIM  also  states 
that  dual-photon  absorptiometry  (DPA), 
is  a  noncovered  service. 

In  recent  years,  various  new  bone 
mass  measurements  have  been 


developed  and  gained  acceptance  in  the 
medical  community.  Since  they  have 
not  been  excluded  from  coverage  under 
section  50-44  of  the  CIM,  most 
Medicare  contractors  have  begun  to  pay 
for  the  medically  necessary  use  of  these 
measurements,  but  some  Medicare 
contractors  have  not.  As  a  result. 
Medicare  coverage  of  bone  mass 
measurements  has  been  inconsistent  in 
its  application  with  regard  to  the  types 
of  (1)  beneficiaries  eligible,  (many 
Medicare  contractors  have  considered 
bone  mass  measurements  of  estrogen- 
deficient  women  to  be  screening 
services  and  not  covered  under 
Medicare)  and  (2)  bone  mass 
measurements  considered  to  be 
clinically  effective. 

B.  Recent  Legislation 

Section  4106(a)(1)  of  the  BBA  adds 
section  1861(s)(15)  to  provide  for 
uniform  coverage  of  bone  mass 
measiu^ments  under  the  Part  B  program 
for  services  furnished  on  or  after  July  1, 
1998.  The  law  defines  a  "bone  mass 
measurement"  to  mean  (1)  a  radiologic, 
radioisotopic,  or  other  procedure 
approved  by  the  Food  and  Drug 
Administration  (FDA)  for  the  purpose  of 
identifying  bone  mass,  detecting  bone 
loss,  or  interpreting  bone  quality,  and 
(2)  it  includes  a  physician's 
interpretation  of  the  results  of  those 
bone  mass  measurement  procedures. 
The  law  also  authorizes  Medicare 
coverage  of  those  medically  necessary 
approved  measurements  that  are 
performed  for  a  "qualified  individual" 
that  fall  into  at  least  one  of  five 
diagnostic  categories.  These  include  (1) 
an  estrogen-deficient  woman  at  clinical 
risk  for  osteoporosis.  (2)  an  individual 
with  vertebral  abnormalities,  (3)  an 
individual  receiving  long-term 
glucocorticoid  (steroid)  therapy,  (4)  an 
individual  with  primary 
hyperparathyroidism,  and  (5)  an 
individual  being  monitored  to  assess  the 
response  to,  or  efficacy  of,  an  approved 
osteoporosis  drug  therapy. 

Section  4106(a)(2)  of  the  BBA  also 
requires  the  Secretary  to  establish 
frequency  standards  governing  the  time 
period  when  qualified  individuals  will 
be  eligible  to  receive  covered  bone  mass 
measurements. 

Section  4106(b)(2)  of  the  BBA 
amended  section  1846(j)(3)  of  the  Act, 
which  defines  "physicians'  services"  to 
include  a  bone  mass  measurement  as  a 
physician  service.  Physicians'  services 
as  defined  in  section  1848(j)(3)  are  paid 
for  under  the  physician  fee  schedule  (42 
CFR  part  414). 
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II.  Rationale  for  Coverage  of  Bone  Mass 
Measurements 

We  have  consulted  with  appropriate 
Federal  government  organizations  and 
reviewed  medical  literature  regarding 
(1)  the  clinical  efficacy  of  the  various 
available  bone  mass  measurement 
procedures  that  the  FDA  has  approved 
or  cleared  for  marketing  for  assessing 
bone  density,  (2)  the  medical 
indications  for  the  five  categories  of 
Medicare  beneficiary  eligible  to  receive 
coverage  under  Medicare  for  the 
procedures,  and  (3)  the  frequency 
standards  that  the  Secretary  is  required 
by  law  to  establish  under  the  new 
benefit.  Based  on  review  of  the  law  and 
our  research,  we  have  reached  the 
following  conclusions  on  the  various 
major  issues  raised  by  the  coverage  of 
bone  mass  measurements. 

A.  Clinically  Effective  Bone  Mass 
Measurements 

Section  1861(rr)(l)  of  the  Act,  as 
added  by  section  4106(a)  of  the  BBA, 
defines  the  term  "bone  mass 
measurement"  to  mean,  in  part,  "a 
radiological,  radioisotopic,  or  other 
procedure  approved  by  the  Food  and 
Drug  Administration"  that  is 
"performed  on  a  qualified  person  .  .  . 
for  the  purpose  of  identifying  bone  mass 
or  detecting  bone  loss  or  determining 
bone  quality.  *  *  *"  In  addition, 
section  4106(b)  of  the  BBA  amended  the 
law  to  provide  that  payment  for  bone 
mass  measurements  that  are  covered 
under  this  new  benefit  must  be  made 
under  the  Medicare  physician  fee 
schedule,  as  provided  in  section 
1848(j)(3)  of  the  Act.  We  have 
interpreted  these  provisions  to  mean 
that  the  scope  of  the  bone  mass 
measurement  benefit  includes  bone 
densitometry  or  bone  sonometry 
procedures  that  are  performed  with 
devices  that  have  been  approved  or 
cleared  for  marketing  by  the  FDA.  We 
are  not  including  payment  for 
biochemical  markers  within  this  benefit 
at  the  present  time.  Even  though 
biochemical  markers  have  been 
approved  for  marketing  by  the  FDA. 
they  are,  in  fact,  clinical  laboratory  tests 
that  may  be  paid  for  tinder  the  Medicare 
clinical  laboratory  fee  schedule 
(sections  1833(a)(1)(D)  and  1833(h)  of 
the  Act),  rather  than  under  the  Medicare 
physician  fee  schedule  (many  Medicare 
contractors  currently  pay  for 
biochemical  markers  under  the 
Medicare  clinical  laboratory  fee 
schedule).  We  plan  to  raise  the  issue  of 
coverage  for  biochemical  markers  used 
in  measuring  bone  mass  when  we 
implement  section  4554  of  the  BBA 
concerning  national  coverage  and 


administrative  policies  for  clinical 
laboratory  tests.  That  section  of  the 
statute  requires  the  use  of  a  negotiated 
rulemaking  process  and  was  announced 
on  June  3, 1998  (63  FR  30166). 

The  expansion  of  Medicare  coverage 
to  include  additional  preventive 
benefits  for  bone  mass  measurement 
reflects  a  Congressional  intent  to 
improve  the  overall  health  of  qualified 
individuals  that  is  consistent  with 
medical  science.  There  is  a  well- 
established  causal  relationship  between 
reduced  bone  mass  and  the  risk  of 
fracture,  particularly  in  the  hip  and 
spine.  Although  numerous  risk  factors 
exist  for  the  development  of  fractures 
(Heaney,  Robert  P.,  M.D.,  "Bone  Mass, 
Bone  Loss,  and  Osteoporosis 
Prophylaxis,"  Annals  of  Internal 
Medicine,  Volume  128,  Number  4,  pages 
313-314  (February  15. 1998)),  bone 
mass  is  the  most  extensively-studied 
fragility  factor,  in  tandem  with 
considerable  therapeutic  options  for 
restoration  of  bone  mass.  From  a  public 
health  perspective,  it  has  been  noted  in 
the  medical  literature  that  bone  loss  is 
highly  prevalent  among  elders  (Genant, 
H.K..  Gugliehni,  C,  Jergas.  M.,  (Eds) 
"Bone  Densitometry  and  Osteoporosis" 
(Epidemiology  of  Osteoporosis)  Ross, 
P.D.,  pgs  23-25  (1998)).  and  that  only 
about  ten  percent  of  women  in  the 
United  States  over  age  65  have 
"normal"  bone  mass. 

At  present,  the  FDA  has  approved  or 
cleared  for  marketing  a  number  of 
different  types  of  bone  densitometry  or 
bone  sonometry  devices  (or  techniques) 
that  can  be  used  to  perform  bone  mass 
measurements  on  the  human  skeleton. 
According  to  the  information  we  have 
reviewed,  the  older  densitometry  x-ray 
techniques  of  single  photon 
absorptiometry  (SPA)  and  dual  photon 
absorptiometry  (DPA),  which  use 
isotope  sources,  have  largely  been 
replaced  by  the  newer  x-ray  techniques 
of  single  X-ray  absorptiometry  (SEXA) 
and  dual-X-ray  absorptiometry  (DEXA), 
which  are  superior  in  terms  of  accuracy, 
precision,  and  shorter  exam  time.  We 
understand  that  the  current  FDA- 
recognized,  and  generally  available, 
bone  densitometry  techniques  for 
measuring  the  peripheral  skeleton 
include  SEXA.  peripheral  dual-X-ray 
absorptiometry  (pDEXA).  radiographic 
absorptiometry  (RA),  and  peripheral 
quantitative  computed  tomography 
(pQCT),  all  of  which  are  Hmited  to 
measurement  of  the  peripheral  skeleton, 
principally  the  forearm,  heel,  or  fingers. 
Recently,  the  FDA  has  approved  for 
marketing  a  bone  sonometry  device  that 
estimates  bone  mass  or  strength  of  the 
heel  using  ultrasound  measurements. 
For  measurement  of  the  central 


skeleton,  the  currently  FDA-approved  or 
cleared,  and  available  techniques  are 
DEXA  and  quantitative  computed 
tomography  (QCT),  both  of  which  can 
measure  the  spine  or  hip,  and  the  DEXA 
can  measure  the  peripheral  skeleton  or 
whole  body  as  well. 

Based  on  the  medical  information  we 
have  reviewed,  all  of  the  FDA-approved 
or  cleared  bone  densitometry  and 
sonometry  devices  are  currently  being 
used  actively  in  clinical  practice,  except 
for  the  SPA  and  the  DPA  devices.  With 
respect  to  the  last  two  devices,  we 
considered  not  covering  bone  mass 
measurements  performed  on  either  one 
of  these  devices  because  they  are 
generally  considered  to  be  obsolete  and 
no  longer  of  any  clinical  value. 

Generally,  coverage  of  medical  items 
or  services  performed  with  FDA- 
approved  or  cleared  devices  is  available 
to  Medicare  beneficiaries  unless  the 
item  or  service  is  precluded  from 
payment  by  the  reasonable  and 
necessary  exclusion  in  section 
1862(a)(1)(A)  of  the  Act,  or  is  otherwise 
precluded  from  payment  by  one  of  the 
other  Medicare  statutory  exclusions. 
Based  on  our  review  of  the  medical 
information,  we  have  decided  to 
continue  with  our  present  policy  of 
coverage  of  bone  mass  measurements 
performed  on  SPA  devices  and  our 
noncoverage  of  measurements 
performed  on  DPA  devices.  Our 
noncoverage  of  the  DPA  procedure  was 
established  in  1983.  and  was  based  on 
medical  advice  received  from  the  Public 
Health  Service,  indicating  that  it  was 
not  demonstrated  to  be  medically 
effective,  and.  thus,  should  be  excluded 
from  coverage  by  the  statutory 
"reasonable  and  necessary"  exclusion  of 
section  1862(a)(1)(A)  of  the  Act. 

Our  review  of  available  Medicare 
claims  data  for  1995  and  1996  shows 
that  the  use  of  the  SPA  procedure  under 
the  Medicare  program  has  declined 
significantly  in  recent  years.  However, 
the  claims  data  appears  to  indicate  that 
Medicare  beneficiaries  may  still  benefit 
from  the  use  of  this  procedure  in  some 
parts  of  the  country.  In  view  of  this 
evidence,  however,  we  have  decided  to 
request  comments  on  the  possibility  of 
withdrawing  coverage  of  Oie  SPA.  We 
expect  that  certain  remote  rural  areas 
may  not  have  bone  densitometry  or 
bone  sonometry  devices  available  at 
present  for  use  in  testing  Medicare 
beneficiaries.  Therefore,  we  are 
soliciting  comments  on  whether  this  is. 
in  fact,  a  problem  that  merits  the 
continued  coverage  of  SPA.  In  assessing 
this  issue,  we  request  specific  examples 
of  problems,  within  particular  localities, 
such  as  remote  and  rural  areas,  and 
details  regarding  how  such  a  regulation 
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may  adversely  affect  bone  mass 
measurement  services. 

In  regard  to  the  clinical  utility  of 
peripheral  versus  central  bone  density 
devices,  there  is  a  consensus  that 
measurements  of  the  central  skeletal 
sites  is  the  preferred  method  of 
assessment.  The  American  College  of 
Radiology  reports  that  central 
techniques  are  associated  with  relatively 
higher  predictive  relative  risk  ratios  for 
hip  fractures  than  peripheral 
techniques,  and  allow  for  more  frequent 
evaluations  because  of  their  intrinsic 
ability  to  better  assess  bone  metabolic 
activity.  Although  either  central  or 
peripheral  techniques  may  be  used  for 
most  bone  mass  measurement 
indications,  experts  representing  the 
National  Osteoporosis  Foundation  have 
suggested  clinical  situations  in  which 
only  central  studies  should  be 
performed  (that  is,  vertebral 
abnormalities,  glucocorticoid 
maintenance,  and  monitoring  the 
response  to  osteoporosis  drug 
treatment). 

Ultimately,  however,  it  is  essential 
that  the  physician  treating  the 
beneficiary  be  afforded  flexibility  in 
ordering  those  diagnostic  measurements 
that  are  best  suited  to  the  beneficiaries 
in  their  special  circumstances.  For 
example,  our  consultation  with  the  FDA 
indicated  that  peripheral  bone  mass 
measurements  may  be  used  for 
monitoring  osteoporosis  drug  treatment 
in  some  cases.  Our  interim  final  policy 
allows  physicians  discretion  to  use 
peripheral  bone  mass  measurements  in 
this  manner.  Given  the  differential 
access  and  convenience  of  various  bone 
mass  measurement  techniques  available 
to  Medicare  beneficiaries,  the  attending 
physician  must  be  given  the  option  to 
order  the  most  appropriate  bone  mass 
measurement  for  a  beneficiary  in  a 
particular  set  of  circiunstances. 
Emerging  literature  on  both  existing  and 
new  technologies  shows  that  bone  mass 
measurement  exists  within  a  highly 
dynamic  cUnical  setting,  which  can 
only  be  successfully  approached  with 
flexibility.  In  other  words,  there  will  be 
a  continual  need  to  reexamine  which 
are  the  most  pertinent  bone  mass 
measurement  techniques  for  generating 
useful  diagnostic  information. 

In  view  of  these  uncertainties  about 
the  clinical  role  of  the  peripheral 
measurement,  we  plan  to  monitor  the 
Medicare  use  of  these  measurements. 
Based  on  data  on  the  effectiveness  of 
these  measurements,  we  will  reconsider 
our  coverage  policy  in  this  regard  if 
warranted.  Although  peripheral  bone 
mass  measurements  have  some  apparent 
advantages  in  terms  of  access  and 
convenience,  if,  over  time,  these 


parameters  become  more  relatively 
favorable  for  central  bone  mass 
measurement,  then  our  policies  will  be 
correspondingly  updated. 

B.  Medical  Indications  for  Medicare 
Beneficiaries 

As  previously  mentioned,  section 
1861(rr)(2)  of  the  Act  identifies  five 
categories  of  "qualified  individuals" 
who  may  receive  Medicare  coverage 
under  the  new  bone  mass  measurement 
benefit.  These  include  the  following:  (1) 
An  estrogen-deficient  woman  at  clinical 
risk  for  osteoporosis;  (2)  an  individual 
with  vertebral  abnormalities;  (3)  an 
individual  receiving  long-term 
glucocorticoid  (steroid)  therapy;  (4)  an 
individual  with  primary 
hyperparathyroidism;  or  (5)  an 
individual  being  monitored  to  assess  the 
response  to  or  efficacy  of  an  approved 
osteoporosis  drug  therapy.  (For 
purposes  of  this  interim  final  rule,  we 
refer  to  these  "quahfied  individuals"  as 
those  categories  of  Medicare 
beneficiaries  who  may  receive  covered 
bone  mass  measurements.)  In  addition, 
section  1861(rr)(2)  of  the  Act  provides 
authority  for  further  clarification  of 
these  categories  to  help  ensure  uniform 
national  standards  "in  accordance  with 
regulations  prescribed  by  the 
Secretary." 

We  have  interpreted  this  section  of 
the  statute,  and  are  clarifying  the  five 
categories  of  Medicare  beneficiaries  who 
may  receive  these  covered  services  as 
follows: 

•  An  estrogen-deficient  woman  at 
clinical  risk  for  osteoporosis  means  a 
woman  who  has  been  determined  by  the 
physician  (or  a  qualified  nonphysician 
practitioner)  treating  her  to  be  estrogen- 
deficient  and  at  clinical  risk  for 
osteoporosis,  based  on  her  medical 
history  or  other  findings. 

•  An  individual  witn  vertebral 
abnormalities  as  demonstrated  by  X-ray 
to  be  indicative  of  osteoporosis,  low 
bone  mass  (osteopenia),  or  vertebral 
fracture. 

•  An  individual  receiving 
glucocorticoid  (steroid)  therapy 
equivalent  to  7.5  mg  of  prednisone,  or 
greater,  per  day  for  more  than  3  months, 
or  if  the  expected  duration  of  such 
therapy  is  more  than  3  months.  (Review 
of  medical  literature  has  indicated  that 
doses  of  steroid  therapy  lower  than  7.5 
mg  of  prednisone  per  day  for  periods 
shorter  than  3  months  usually  do  not 
result  in  significant  bone  loss.) 

•  An  individual  with  primary 
hyperparathyroidism. 

•  An  individual  being  monitored  to 
assess  the  response  to  or  efficacy  of  an 
FDA-approved  osteoporosis  drug 
therapy. 


In  regard  to  the  definition  of  estrogen- 
deficient  women  at  clinical  risk  for 
osteoporosis,  there  is  agreement  among 
medical  experts  in  the  United  States 
regarding  the  efficacy  of  the  use  of 
estrogen-replacement  therapy  (ERT)  in 
preventing  and  treating  post- 
menopausal bone  loss  and  osteoporosis. 
According  to  the  American  Association 
of  CUnical  Endocrinologists  "Clinical 
Practice  Guidelines  for  the  Prevention 
and  Treatment  of  Post-Menopausal 
Osteoporosis"  (March  1996),  ERT  "is 
the  standard  of  care  for  preventing  and 
treating  post-menopausal  bone  loss  and 
should  be  considered  for  all  estrogen- 
deficient  women  without 
contradictions."  In  addition,  the 
guidelines  provide  that  "for  maximal 
skeletal  protection,  therapy  should 
begin  at  the  time  of  menopause  or 
oophorectomy,  although  therapy  can  be 
initiated  at  any  time  after  menopause. 
Studies  indicate  that  correction  of 
estrogen  deficiency  at  any  age  prevents 
or  slows  bone  loss  in  post-menopausal 
women  with  osteoporosis." 

However,  based  on  our  review  of  the 
medical  hterature  and  other 
information,  it  appears  that  not  every 
woman  who  has  been  prescribed  ERT 
may  be  receiving  an  "adequate"  dose  of 
the  therapy  and,  thus,  may  not  be 
sufficiently  protected  against  further 
bone  loss.  In  view  of  the  difficulty  of 
trying  to  define  the  estrogen-deficient 
statutory  category  precisely,  we  have 
decided  in  this  interim  final  rule  to 
allow  a  woman's  treating  physician  or 
other  treating  practitioner  to  determine 
whether  she  is  estrogen-deficient  and  at 
clinical  risk  of  osteoporosis,  based  on 
her  medical  history  or  other  findings. 

C.  Frequency  Standards 

Section  1861(rr)(3)  of  the  Act  provides 
that  "the  Secretary  shall  estabUsh  such 
standards  regarding  frequency  with 
which  a  qualified  individual  shall  be 
eligible  to  be  provided  benefits"  under 
the  bone  mass  measurement  provision. 
The  American  Association  of  Clinical 
Endocrinologists  (AACE),  the  American 
College  of  Radiology,  and  National 
Osteoporosis  Foundation  appear  to  be 
generally  in  agreement  with  respect  to 
the  need  to  follow  certain  clinical 
guidelines  for  performing  follow-up 
bone  mass  measurements  to  the  initial 
bone  mass  measurement  that  is 
performed.  In  their  1996  clinical 
practice  guidelines,  the  AACE  indicated 
that  vdth  the  use  of  the  dual-x-ray 
absorptiometry,  a  change  in  bone  mass 
"of  5  percent  is  considered  cUnically 
significant  and  is  usually  not  observed 
in  less  than  2  years."  For  patients  taking 
long-term  steroids,  or  other  drug 
therapies  that  have  been  demonstrated 
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to  cause  a  more  rapid  rate  of  bone  loss, 
the  AACE  and  others  in  the  medical 
community  have  recommended  that 
Medicare  patients  should  have  more 
frequent  assessment  (for  example, 
baseline  and  after  6  months). 

In  determining  the  appropriate 
frequency  interval  for  follow-up  serial 
bone  mass  measurements,  we  also 
believe  it  is  necessary  to  consider  the 
clinical  role  that  biochemical  markers 
may  play  in  monitoring  the 
effectiveness  of  osteoporosis  drug 
therapy.  Bone  mass  measurement 
imaging  provides  one  type  of  skeletal 
assessment,  compared  to  assaying 
biochemical  markers  that  provide  a 
profile  of  bone  turnover.  With  resp)ect  to 
quantifying  bone  loss,  multiple  collagen 
crosslink  tests  for  pyridinoUne, 
deoxypyridinoline,  and  the  telopeptides 
can  provide  adjimct  diagnostic 
information  in  concert  with  bone  mass 
measvuement  (Siebel,  Markus  J.  and 
Gangberg.  Caren  M.,  "Basic  Science  and 
CUnical  Utility  of  Biochemical  Markers 
of  Bone  Turnover — A  Congress  Report". 
Volume  107,  pages  125-133,  (1997)). 

We  have  b€«n  informed  by  the  FDA 
that  the  use  of  biochemical  markers  may 
be  useful  in  assessing  the  effectiveness 
of  osteoporosis  treatment.  Although  we 
believe  that  bone  mass  measurement 
and  biochemical  markers  have 
complementary  roles  to  play  in 
monitoring  osteoporosis  drug  therapy, 
there  are  not  yet  specific,  evidence- 
based  guidelines  for  performing  both  in 
tandem.  However,  proper  management 
of  osteoporosis  patients,  who  are  on 
long-term  therapeutic  regimens,  may 
require  reliance  upon  such  clinical 
laboratory  testing  (for  example,  at 
intervals  of  less  than  1  year)  after 
therapy  is  initiated. 

We  have  decided  to  estabUsh  the 
following  frequency  standards  for 
coverage  of  bone  mass  measurements: 

•  In  general,  coverage  for  follow-up 
bone  mass  measurements  will  be 
limited  to  only  one  measurement  every 
2  years  for  beneficiaries  who  receive 
coverage  of  bone  mass  measurements. 

•  Follow-up  bone  mass 
measurements  performed  more 
frequently  than  once  every  2  years  may 
be  covered  when  medically  necessary. 
Examples  of  situations  where  more 
frequent  bone  mass  measurements 
procedures  may  be  medically  necessary 
include,  but  are  not  limited  to,  the 
following  medical  circumstances:  (1) 
Monitoring  beneficiaries  on  long-term 
glucocorticoid  (steroid)  therapy  of  more 
than  3  months;  and  (2)  allowing  for  a 
confirmatory  baseline  bone  mass 
measurement  (either  central  or 
peripheral)  to  permit  monitoring  of 
beneficiaries  in  the  future  if  the  initial 


test  was  performed  with  a  technique 
that  is  different  from  the  proposed 
monitoring  method,  (for  example,  if  the 
initial  test  was  performed  using  bone 
sonometry  and  monitoring  is 
anticipated  using  bone  densitometry,  we 
will  allow  coverage  of  baseline 
measurement  using  bone  densitometry). 

III.  Provisions  of  the  Interim  Final  Rule 

This  interim  final  rule  will  implement 
section  4106  of  the  BBA  by  establishing 
conditions  for  coverage  and  frequency 
standards  for  bone  mass  measurements 
to  ensure  that  they  are  paid  for 
uniformly  throughout  the  Medicare 
program  and  that  they  are  reasonable 
and  necessary  for  Medicare  beneficiaries 
who  are  eligible  to  receive  these 
measurements. 

A.  Coverage  Conditions  and  Frequency 
Standards 

We  are  establishing  conditions  for 
coverage  and  frequency  standards  for 
medically  necessary  bone  mass 
measurements  for  five  categories  of 
Medicare  beneficiaries  in  §  410.31. 

We  are  defining  "bone  mass 
measurement"  based  on  the  statutory 
definition  (§  410.31(a)).  We  are  setting 
forth  conditions  for  coverage  of  all  of 
the  bone  mass  measurements  that  we 
will  cover  effective  July  1, 1998.  Under 
the  "reasonable  and  necessary" 
provisions  of  section  1862(a)(1)(A)  of 
the  Act.  we  are  establishing  conditions 
under  which  we  will  cover  bone  mass 
measurements  (§  410.31(b)).  Consistent 
with  §410.32  (Diagnostic  x-ray  tests, 
diagnostic  laboratory  tests,  and 
diagnostic  tests:  Conditions),  we  are 
providing  that  coverage  be  available  for 
the  bone  mass  measurement  only  if  it  is 
ordered  by  the  physician  or  a  qualified 
nonphysidan  practitioner  treating  the 
beneficiary  following  an  evaluation  of 
the  beneficiary's  need  for  the  test, 
including  a  determination  as  to  the 
medically  appropriate  procedure  to  be 
used  for  the  beneficiary.  We  believe  that 
bone  mass  measurements  are  not 
demonstrably  reasonable  and  necessary 
unless  (among  other  things)  they  are 
ordered  by  the  physician  treating  the 
beneficiary  following  a  careful 
evaluation  of  the  beneficiary's  medical 
need,  and  they  are  employed  to  manage 
the  beneficiary's  care. 

In  addition,  certain  nonphysician 
practitioners  who  furnish  services  that 
would  be  physician  services  if  furnished 
by  a  physician,  and  who  are  operating 
within  the  scope  of  the  statutory  benefit 
and  their  authority  under  State  law  or 
regulations,  may  also  order  bone  mass 
measurements  for  their  patients. 
Nonphysician  practitioners  who  meet 
this  definition  are  physician  assistants 


(section  1861(s)(2)(K)(i)  of  the  Act), 
nurse  practitioners  (section 
1861(s)(2)(K)(ii)  of  the  Act),  clinical 
nurse  specialists  (section 
1861(s)(2)(K)(iii)  of  the  Act),  and  nurse- 
midwives  (section  1861(s)(2)(L)  and 
1861(gg)of  the  Act). 

To  ensure  that  the  bone  mass 
measurement  is  performed  as  accurately 
and  consistently  in  accordance  with 
appropriate  quality  assurance  guidelines 
as  possible,  we  are  requiring  that  it  be 
performed  under  the  appropriate 
supervision  of  a  physician  as  defined  in 
§  410.32(b)(3)  of  these  regulations.  To 
ensure  that  the  bone  mass  measurement 
is  medically  appropriate  for  the  five 
categories  specified  in  the  law.  we  are 
providing  that  it  be  reasonable  and 
necessary  for  diagnosing,  treating,  or 
monitoring  the  condition  of  the 
beneficiary  who  meets  the  coverage 
requirements  specified  in  §  410.31(d). 
Furthermore,  in  §  410.31(c),  we  are 
setting  forth  limitations  on  the 
frequency  for  covering  a  bone  mass 
measurement.  Generally,  we  will  cover 
a  bone  mass  measurement  for  a 
beneficiary  if  at  least  23  months  have 
passed  since  the  month  the  last  bone 
mass  measurement  was  performed. 
However,  we  will  allow  for  coverage  of 
follow-up  bone  mass  measurements 
performed  more  frequently  than  once 
every  23  months  when  medically 
necessary.  Examples  of  situations  where 
more  fi:w}uent  bone  mass  measurements 
procedures  may  be  medically  necessary 
include,  but  are  not  limited  to,  the 
following  medical  circvunstances:  (1) 
Monitoring  beneficiaries  on  long-term 
glucocorticoid  (steroid)  therapy  of  more 
than  3  months;  and  (2)  allowing  for  a 
confirmatory  baseUne  bone  mass 
measurement  (either  central  or 
peripheral)  to  permit  monitoring  of 
beneficiaries  in  the  future  if  the  initial 
test  was  performed  with  a  technique 
that  is  different  fiom  the  proposed 
monitoring  method. 

B.  Beneficiaries  Who  May  Be  Covered 

In  §  410.31(d),  we  offer  coverage  for  a 
bone  mass  measurement  to  the 
following  Medicare  beneficiaries: 

•  A  woman  who  has  been  determined 
by  the  physician  or  a  qualified 
nonphysician  practitioner  treating  her  to 
be  estrogen-deficient  and  at  clinical  risk 
for  osteoporosis,  based  on  her  medical 
history  and  other  findings. 

•  Ail  individual  with  vertebral 
abnormalities  as  demonstrated  by  an  x- 
ray  to  be  indicative  of  osteoporosis, 
osteopenia,  or  vertebral  fracture. 

•  An  individual  receiving  (or 
expecting  to  receive)  glucocorticoid 
(steroid]  therapy  equivalent  to  7.5  mg  of 
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prednisone,  or  greater,  per  day,  for  more 
than  3  months. 

•  An  individual  with  primary 
hyperparthyroidism. 

•  An  individual  being  monitored  to 
assess  the  response  to  or  efficacy  of  an 
FDA-approved  osteoporosis  drug 
therapy. 

C.  Waiver  of  Liability 

Under  §  410.31(e),  a  beneficiary  who 
did  not  know  and  could  not  reasonably 
have  been  expected  to  know  that 
Medicare  payment  would  be  denied  for 
a  bone  mass  measurement  under  section 
1862(a)(1)(A)  of  the  Act  receives 
protection  from  financial  liability  in 
accordance  with  §§411.400  through 
411.406  under  the  limitation  on  liabiUty 
provision  of  section  1879  of  the  Act. 
Existing  regulations  concerning 
limitation  on  liability  in  §§411.400 
through  411.406  would  apply  to  denial 
of  bone  mass  measurements  under 
§§  410.31(b)  through  (d).  Medicare 
payment  may  be  made  for  certain  claims 
for  a  bone  mass  measurement  if  the 
measurement  was  excluded  from 
coverage  in  accordance  with  §411.15(k) 
as  not  reasonable  and  necessary  under 
section  1862(a)(1)(A)  of  the  Act. 
Similarly,  when  the  beneficiary  is 
protected  and  the  provider  or  supplier 
also  did  not  know  and  could  not 
reasonably  have  been  expected  to  know 
that  payment  would  be  denied,  the 
provider  or  supplier  also  receives 
protection  from  fixumcial  liability  in 
accordance  with  the  Umitation  on 
liability  provision.  Consequently, 
Medicare  payment  may  be  made  to  the 
provider  or  supplier. 

D.  Payments  for  Bone  Mass 
Measurements 

Medicare  payments  for  covered  bone 
mass  measurements  will  be  paid  for 
under  the  physician  fee  schedule  (42 
CFR  part  414)  as  required  by  statute.  We 
are  revising  the  definition  of  "physician 
services"  in  §  414.2  to  include  bone 
mass  measurements.  When  boneflfiass 
measurement  procedures  are  furnished 
to  hospital  inpatients  and  outpatients, 
the  technical  components  of  the 
procedures  are  payable  under  existing 
payment  methods  for  hospital  services. 
These  methods  include  payments  under 
the  prospective  payment  system,  on  a 
reasonable  cost  basis,  or  under  a  special 
provision  for  determining  pay  rates  for 
hospital  outpatient  radiology  services. 

The  codes  listed  below  are  payable 
under  this  benefit. 

76075 — Dual  energy  x-ray 
absorptiometry  (DEXA),  bone  density 
study,  one  or  more  sites;  axial 
skeleton  (e.g.,  hips,  pelvis,  spine) 


76076 — Dual  energy  x-ray 
absorptiometry  (DEXA),  bone  density 
study,  one  or  more  sites;  appendicular 
skeleton  (peripheral)  (e.g.,  radius, 
wrist,  heel) 

76078 — Radiographic  absorptiometry 
(photodensitometry),  one  or  more 
sites 

78350 — Bone  density  (bone  mineral 
content)  study,  one  or  more  sites; 
single  photon  absorptiometry 

GO  130— Single  energy  x-ray  (SEXA) 
absorptiometry  bone  density  study, 
one  or  more  sites,  appendicular 
skeleton  (peripheral)  (e.g..  radius, 
wrist,  heel) 

G0131 — Computerized  tomography 
bone  mineral  density  study,  one  or 
more  sites;  axial  skeleton  (e.g.,  hips, 
pelvis,  spine) 

G0132 — Computerized  tomography 
bone  mineral  density  study,  one  or 
more  sites;  appendicular  skeleton 
(peripheral)  (e.g.,  radius,  wrist,  heel) 

G0133 — Ultrasound  bone  mineral 
density  study,  one  or  more  sites, 
appendicular  skeleton  (peripheral) 
(e.g.,  radius,  vmst.  heel) 

The  relative  value  units  and  payment 
amounts  for  CPT  codes  76075,  76076, 
76078,  and  78350.  including  their 
component  parts  (professional 
component  (PC)  identified  by  a  -26 
modifier  and  technical  component  (TC) 
identified  by  a  -TC  modifier),  are  the 
same  as  published  in  the  Medicare 
physician  fee  schedule  final  rule  of 
October  31,  1997  (62  FR  59048).  The 
payment  amounts  for  G0130,  G0132, 
and  G0133  and  their  component  parts 
are  the  same  as  determined  for  CPT 
78350  and  its  components  parts  under 
that  final  rule.  The  amounts  payable  for 
G0131  and  its  component  parts  is  the 
same  as  hsted  for  CPT  76070  and  its 
component  parts  under  that  final  rule. 

We  are  revising  §  414.50(a).  regarding 
physician  billing  for  purchased 
diagnostic  tests,  to  clarify  that  section 
does  not  apply  to  payment  for  bone 
mass  measurements. 

E.  Conforming  Changes 

To  allow  for  appropriate  placement  in 
the  CFR  of  the  bone  mass  measurement 
coverage  requirements,  we  are 
redesignating  §410.31  (Prescription 
drugs  used  in  immunosuppressive 
therapy)  as  §410.30. 

F.  Manual  Instructions 

Currently,  section  50-44  of  the 
Coverage  Issues  Manual  sets  forth 
instructions  for  Medicare  carriers 
concerning  coverage  of  bone  mass 
measurements.  The  provisions  of  this 
interim  final  rule  supersede  the  current 
manual  instnictions.  We  intend  to 


revise  the  instructions  to  conform  them 
to  this  final  rule. 

rv.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

V.  Waiver  of  Proposed  Rulemaking  and 
Delayed  Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  pubUc  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  of  the  proposed  rule  or  a 
description  of  the  subjects  and  issues 
involved  (5  U.S.C  555(b)).  This 
procedure  can  be  waived,  however,  if  an 
agency  finds  good  cause  that  a  notice- 
and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  incorporates  a 
statement  of  the  finding  and  its  reasons 
in  the  rule  issued.  In  addition,  we 
ordinarily  pubUsh  a  rule  not  less  than 
30  days  before  the  rule's  effective  date 
in  order  to  afford  persons  affected  a 
reasonable  time  to  prepare  for  the 
effective  date  of  the  rule.  The  30-day 
delay  in  the  effective  date  can  be  waived 
for  good  cause  found  and  published 
within  the  rule. 

We  find  good  cause  to  waive  the 
notice  and  comment  procedure  for  these 
rules  implementing  section  4106  of  the 
BBA.  This  rule  involves  little  exercise  of 
agency  discretion,  but  rather  conforms 
the  regulations  to  the  revisions 
contained  in  section  4106  of  the  BBA. 
Notice-and-comment  rulemaking  is 
generally  considered  "uimecessary"  so 
far  as  the  pubUc  is  concerned  for  such 
technical,  conforming  changes.  Indeed, 
under  both  the  Administrative 
Procedure  Act  and  the  Social  Security 
Act,  interpretative  rules  are  generally 
exempt  from  notice  and  comment 
rulemaking  (5  U.S.C.  553(b);  42  U.S.C. 
1395hh(b)(2)(C)).  While  this  rule 
interprets  the  statute,  pubUcation  in  the 
Federal  Register  is  necessary  to  identify 
the  categories  of  Medicare  beneficiaries 
who  may  receive  covered  bone  mass 
measurements  imder  section  1861(rr)(2) 
of  the  Act  and  to  promote  uniform 
Medicare  coverage  of  bone  mass 
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medsiirements  under  section  1861(s)(15) 

of  the  Act. 

We  also  Bnd  good  cause  to  waive  the 
notice  and  comment  procedures  and  to 
waive  the  30  day-delay  in  the  effective 
date  because  those  procedures  would  be 
contrary  to  the  public  interest.  Section 
4106  of  the  BBA  of  1997  expands 
Medicare  coverage  to  a  larger  group  of 
beneficiaries,  and  it  will  enable  these 
individuals  to  obtain  timely  treatment  to 
prevent  irreversible  bone  loss.  The 
explicit  provision  of  benefits  in  section 
4106  that  are  implemented  by  these 
rules  will  provide  a  broader  range  of 
bone  mass  measurement  procedures  to  a 
broader  set  of  beneficiaries.  The  statute, 
however,  requires  the  Secretary  to  issue 
regulations  in  order  to  implement  this 
benefit.  Thus,  any  delay  in  this  rule's 
effective  date  to  permitadditional 
public  participation  in  the  rulemaking 
process  would  harm  the  intended 
beneficiaries  of  this  statute.  Moreover, 
although  these  rules  expand  Medicare 
coverage,  the  rules  do  not  impose 
additional  documentation  requirements 
or  alter  the  existing  procedures  for 
submitting  Medicare  claims.  Because 
many  individuals  or  entities  affected  by 
these  rules  are  already  familiar  with 
these  procediues.  it  is  expected  that  the 
public  would  not  require  30  days  in 
order  to  prepare  for  changes 
necessitated  by  these  rules.  We  will,  of 
course,  consider  any  public  comments 
received  on  this  interim  final  rule,  and 
to  the  extent  necessary,  we  will  issue  a 
final  rule  with  additional  clarifications 
or  expansions. 

We  also  note  that  in  this  preamble.  w« 
identify  a  number  of  interim  1998  codes 
for  bone  densitometry  and  bone 
sonometry  procedures.  Since  technology 
in  the  bone  mass  measurement  area  is 
changing  rapidly,  as  new  techniques  are 
being  approved  or  cleared  for  marketing 
by  the  FDA,  and  as  these  techniques  are 
being  phased  into  clinical  practice  in 
the  United  States,  there  is  a  need  to 
adopt  new  codes  (or  changes  in  existing 
codes)  so  that  the  new  procedures 
performed  with  these  techniques  can  be 
billed  under  Medicare. 

For  the  above  reasons,  we  find  good 
cause  to  waive  the  notice  of  proposed 
rulemaking  and  to  issue  this  final  rule 
on  an  interim  basis.  We  are  providing  a 
60-day  comment  period  for  public 
comment.  Since  we  have  referenced 
existing  physician  fee  schedule  relative 
value  units  (RVUs)  to  establish  RVUs  on 
bone  mass  measurement  procedures,  we 
are  inviting  comments  on  these 
linkages.  We  will  consider  comments 
when  we  establish  the  final  RVUs  that 
will  be  used  to  compute  Medicare 


payments  for  the  bone  mass 
measiu«ment  codes  in  1999.  These  final 
RVUs  will  be  established  by  the 
physician  fee  schedule  final  rule 
scheduled  for  publication  later  this  year. 

VI.  Collection  of  Information 
Requirements 

This  dociunent  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

Vn.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
interim  final  rule  under  Executive  Order 
(E.O.)  12866.  the  Unfunded  Mandates 
Act  of  1995,  and  the  Regulatory 
Flexibility  Act.  E.O.  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  The  benefit  changes  in  this 
interim  final  rule  due  to  section  4106  of 
BBA  1997  will  result  in  additional 
expenditures  of  $10  million  and  $100 
million  for  fiscal  years  1998  and  1999, 
respectively. 

Because  the  expenditures  resulting 
from  this  interim  final  rule  are  expected 
to  reach  $100  million  in  FY  1999.  it  is 
considered  a  major  rule,  and,  as 
required  by  law,  this  final  rule  is  subject 
to  congressional  review.  Therefore,  this 
interim  final  rule  is  being  forwarded  to 
the  Congress  for  a  60-day  review  period. 
The  Unfunded  Mandates  Reform  Act 
of  1995  also  requires  (in  section  202) 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  for  any 
rule  that  may  result  in  annual 
expenditures  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  The  final 
rule  has  no  consequential  effect  on 
State,  local,  or  tribal  governments.  We 
believe  the  private  sector  costs  of  this 
rule  fall  below  these  thresholds,  as  well. 
Consistent  with  the  provisions  of  the 
Regulatory  Flexibility  Act,  we  analyze 
options  for  regulatory  relief  for  small 
businesses  and  other  small  entities.  We 
prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  imless  we  certify  that 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  The  RFA  must 
include  a  justification  of  why  action  is 
being  taken,  the  kinds  and  number  of 
small  entities  the  interim  final  rule  will 
affect,  and  an  explanation  of  any 
considered  meaningful  options  that 
achieve  the  objectives  and  will  lesson 
any  significant  adverse  economic 
impact  on  the  small  entities. 

For  pxuposes  of  the  Act.  all 
physicians  are  considered  to  be  small 
entities.  Thus,  we  have  prepared  the 
following  analysis,  which,  together  with 
the  rest  of  this  preamble,  meets  all  three 
assessment  requirements.  It  explains  the 
rationale  for  the  purposes  of  this  rule, 
details  the  costs  of  the  rule,  analyzes 
alternatives,  and  presents  the  measures 
to  minimize  the  burden  on  small 
entities. 

Section  4106  of  the  BBA  1997 
provides  for  uniform  coverage  of  certain 
bone  mass  measurements,  effective  July 
1, 1998,  subject  to  certain  frequency  and 
payment  limits.  Specifically,  the  revised 
coverage  will  allow  periodic  coverage  of 
medically  necessary  bone  mass 
measurements  performed  with  (1)  all  of 
the  FDA  approved  or  cleared  devices 
that  are  currently  in  clinical  use  in  the 
United  States,  and  for  (2)  five  mandated 
categories  of  eligible  Medicare 
beneficiaries,  who  meet  certain  medical 
indications,  including  estrogen-deficient 
women  at  clinical  risk  for  osteoporosis. 
Before  enactment  of  the  BBA,  periodic 
coverage  of  bone  mass  measurements 
was  available  to  certain  beneficiaries  in 
at  least  foiu:  of  the  five  categories  in 
most  parts  of  the  country,  but  not 
uniformly  throughout  the  Medicare 
program.  In  addition,  coverage  of  some 
of  tne  bone  mass  measurements — 
particularly  several  of  the  peripheral 
techniques — has  not  been  available 
throughout  the  United  States  for 
imaging  Medicare  beneficiaries,  even 
though  these  techniques  have  been 
approved  or  cleared  for  marketing  by 
the  FDA.  In  the  case  of  the  fifth  category 
(estrogen-deficient  women  at  clinical 
risk  of  osteoporosis),  coverage  of  bone 
mass  measurements  has  not  been 
available  in  many  parts  of  the  country. 
We  estimate  that  these  changes  in  the 
coverage  of  bone  mass  measurements 
will  result  in  an  increase  in  Medicare 
payments.  These  payments  will  be  made 
to  a  large  number  of  physicians,  mostly 
medical  specialists  such  as 
gynecologists,  radiologists, 
rheumatologists.  and  clinical 
endocrinologists,  but  also  to  certain 
primary  care  physicians  and  hospital 
outpatient  departments  who  perform 
these  services. 
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Projected  Budget  impact  of  new  Benefit 

lln  millions) 

FY  1998 

FY  1999 

FY  2000 

FY  2001 

FY  2002 

$10 

$100 

$140 

$180 

$190 

We  believe  that  the  effect  of  this  rule 
on  beneficiaries  will  be  a  very  positive 
one.  Medical  experts  agree  that  early 
detection  and  management  of  disease 
can  lead  to  substantial  reductions  in 
life-threatening  and  serious  illness.  The 
National  Osteoporosis  Foundation 
estimates  that  there  are  over  10  million 
people  in  the  United  States  who  have 
osteoporosis  and  that  another  18  million 
are  at  risk  for  the  disease.  Through 
earlier  detection  of  low  bone  mass  made 
possible  under  the  new  benefit  and  the 
use  of  appropriate  prevention  and 
treatment  measures,  our  expectation  is 
that  the  ravaging  effects  of  this  disease 
among  the  Medicare  population  will  be 
reduced  in  the  future. 

hi  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Vin.  Effect  of  the  Contract  With 
America  Advancement  Act  of  1996 
(Pub.  L.  104-121) 

This  rule  has  been  determined  to  be 
a  major  rule  as  defined  in  Title  5, 
United  States  Code,  section  804(2). 
Ordinarily  under  5  U.S.C.  801,  as  added 
by  section  251  of  Pub.  L.  104-121,  a 
major  rule  shall  take  effect  60  days  after 
the  later  of  (1)  the  date  a  report  on  the 
rule  is  submitted  to  the  Congress,  or  (2) 
the  date  the  rule  is  published  in  the 
Federal  Register.  However,  section 
808(2)  of  Title  5,  United  States  Code, 
provides  that,  notwithstanding  5  U.S.C. 
801,  a  major  rule  shall  take  effect  at 
such  time  as  the  Federal  agency 
determines  if  for  good  cause  the  agency 
finds  that  notice  and  comment 
procedures  are  impracticable, 
imnecessary,  or  contrary  to  the  public 
interest.  As  explained  above,  for  good 
cause  we  find  that  it  was  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  to  complete  notice  and 
comment  procedures  before  publication 
of  this  rule.  Accordingly,  pursuant  to  5 
U.S.C.  808(2),  these  regulations  are 
effective  on  July  1 ,  1998. 

List  of  Subjects 

42  CFR  Part  410 

Health  facilities.  Health  professions, 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas,  X-rays. 


42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements,  Rural  areas.  X-rays. 

For  the  reasons  set  out  in  the 
preamble,  42  CFR  Chapter  IV  is 
amended  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

A.  Fart  410  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sections  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh),  unless  otherwise  indicated. 

2.  Section  410.31  is  redesignated  as 
§410.30. 

3.  New  §  410.31  is  added  to  read  as 
follows: 

§410.31     Bone  mass  measurement 
Conditloris  for  coverage  and  trequenq^ 
standards. 

(a)  Definition.  As  used  in  this  section 
unless  specified  otherwise,  the 
following  definition  applies: 

Bone  mass  measurement  means  a 
radiologic,  radioisotopic,  or  other 
procedure  that  meets  the  followring 
conditions: 

(1)  Is  performed  for  the  purpose  of 
identifying  bone  mass,  detecting  bone 
loss,  or  determining  bone  Quality. 

(2)  Is  performed  with  eitner  a  bone 
densitometer  (other  than  dual-photon 
absorptiometry)  or  with  a  bone 
sonometer  system  that  has  been  cleared 
for  marketing  for  this  use  by  the  FDA 
under  21  CFR  part  807,  or  approved  for 
marketing  by  the  FDA  for  this  use  under 
21  CFR  part  814. 

(3)  Includes  a  physician's 
interpretation  of  the  results  of  the 
procediu-e. 

(b)  Conditions  for  coverage.  Medicare 
covers  a  medically  necessary  bone  mass 
measurement  if  the  following  conditions 
are  met: 

(1)  Following  an  evaluation  of  the 
beneficiary's  need  for  the  measurement, 
including  a  determination  as  to  the 
medically  appropriate  procedure  to  be 
used  for  the  beneficiary,  it  is  ordered  by 
the  physician  or  a  qualified 
nonphysician  practitioner  (as  these 


terms  are  defined  in  §  410.32(a))  treating 
the  beneficiary. 

(2)  It  is  performed  under  the 
appropriate  level  of  supervision  of  a 
physician  (as  set  forth  in  §  410.32(b)). 

(3)  It  is  reasonable  and  necessary  for 
diagnosing,  treating,  or  monitoring  the 
condition  of  a  beneficiary  who  meets 
the  conditions  described  in  paragraph 
(d)  of  this  section. 

(c)  Standards  on  frequency  of 
coverage — (1)  General  rule.  Except  as 
allowed  under  paragraph  (c)(2)  of  this 
section.  Medicare  may  cover  a  bone 
mass  measurement  for  a  beneficiary  if  at 
least  23  months  have  passed  since  the 
month  the  last  bone  mass  measurement 
was  performed. 

(2)  Exception.  If  medically  necessary. 
Medicare  may  cover  a  bone  mass 
measurement  for  a  beneficiary  more 
frequently  than  allowed  under 
paragraph  (c)(1)  of  this  section. 
Examples  of  situations  where  more 
frequent  bone  mass  measurement 
procedures  may  be  medically  necessary 
include,  but  are  not  limited  to,  the 
following  medical  circumstances: 

(i)  Monitoring  beneficiaries  on  long- 
term  glucocorticoid  (steroid)  therapy  of 
more  than  3  months. 

(ii)  Allowing  for  a  confirmatory 
baseline  bone  mass  measurement  (either 
central  or  peripheral)  to  permit 
monitoring  of  beneficiaries  in  the  future 
if  the  initial  test  was  performed  with  a 
technique  that  is  different  from  the 
proposed  monitoring  method. 

(a)  Beneficiaries  who  may  be  covered. 
The  following  categories  of  beneficiaries 
may  receive  Medicare  coverage  for  a 
medically  necessary  bone  mass 
measurement: 

(1)  A  woman  who  has  been 
determined  by  the  physician  (or  a 
qualified  nonphysician  practitioner) 
treating  her  to  be  estrogen-deficient  and 
at  cUnical  risk  for  osteoporosis,  based 
on  her  medical  history  and  other 
findings. 

(2)  An  individual  with  vertebral 
abnormalities  as  demonstrated  by  an  x- 
ray  to  be  indicative  of  osteoporosis, 
osteopenia,  or  vertebral  fracture. 

(3)  An  individual  receiving  (or 
expecting  to  receive)  glucocorticoid 
(steroid)  therapy  equivalent  to  7.5  mg  of 
prednisone,  or  greater,  per  day  for  more 
than  3  months. 

(4)  An  individual  with  primary 
hyperparathyroidism. 
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(5)  An  individual  being  monitored  to 
assess  the  response  to  or  efficacy  of  an 
FDA-approved  osteoporosis  drug 
therapy. 

(e)  Denial  as  not  reasonable  and 
necessary.  If  HCFA  determines  that  a 
bone  mass  measurement  does  not  meet 
the  conditions  for  coverage  in 
paragraphs  (b)  or  (d)  of  this  section,  or 
the  standards  on  frequency  of  coverage 
in  paragraph  (c)  of  this  section,  it  is 
excluded  from  Medicare  coverage  as  not 
"reasonable"  and  "necessary"  under 
section  1862(a)(1)(A)  of  the  Act  and 
§  4 1 1 . 1 5(k)  of  this  chapter. 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

B.  Part  414  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sections  1102. 1871.  and 
1881(b)(1)  of  the  Social  Security  Act  (42 
use.  1302.  1395hh.  and  1395rr(b)(l)). 

2.  In  §  414.2.  in  the  definition  of 
"Physician  services",  a  new  paragraph 
(7)  is  added  to  read  as  follows: 

$414.2    Definitions. 

•         ••<■• 

Physician  services  *  •  • 
(7)  Bone  mass  measurement. 


§414.50    [Amended] 

3.  In  §  414.50(a).  in  the  first  sentence, 
revise  "If  a"  to  read  "For  services 
covered  under  section  1861(s)(3)  of  the 
Act  and  paid  for  under  this  part  414 
subpart  A,  if  a". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  lune  3.  1998. 
Nancy-Ann  Min  DeParle, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  )une  9,  1998. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  98-16783  Filed  6-19-98;  3:00  pm] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Administration  for  Children  and 

Families 

45  CFR  Part  1302 
RIN  0970-AB52 

Head  Start  Program 

agency:  Administration  on  Children. 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF).  HHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Administration  on 
Children.  Youth  and  Families  is  fssuing 
this  final  rule  to  amend  its  procedures 
regarding  replacement  of  Indian  tribal 
grantees.  The  change  would  add 
provisions  to  implement  a  new  statutory 
provision  that  allows  Indian  tribes 
which  are  Head  Start  grantees  to 
identify  an  agency,  and  request  that  the 
agency  he  designated  by  the  Department 
as  an  alternative  grantee,  when  the 
grantee  is  terminated  or  denied 
refunding. 

EFFECTIVE  DATES:  The  effective  date  of 
this  final  rule  is  July  24. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Klafehn.  Deputy  Associate 
Commissioner,  Head  Start  Bureau, 
Administration  for  Children,  Yeuth  and 
Families,  P.O.  Box  1182,  Washington, 
D.C.  20013;  (202)  205-8572. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Purpose 

Head  Start  is  authorized  imder  the 
Head  Start  Act  (42  U.S.C.  9801  et  seq.). 
It  is  a  national  program  providing 
comprehensive  developmental  services 
primarily  to  low-income  preschool 
children,  age  three  to  the  age  of 
compulsory  school  attendance,  and 
their  families.  In  addition.  Section  645A 
of  the  Head  Start  Act  provides  authority 
to  fimd  programs  for  families  with 
infants  and  toddlers,  known  as  Early 
Head  Start  programs.  To  help  enrolled 
children  achieve  their  full  potential. 
Head  Start  programs  provide 
comprehensive  health,  nutritional, 
educational,  social  and  other  services. 
Additionally,  Head  Start  programs  are 
required  to  provide  for  the  direct 
participation  of  the  parents  of  enrolled 
children  in  the  development,  conduct, 
and  direction  of  local  programs.  Parents 
also  receive  training  and  education  to 
foster  their  understanding  of  and 
involvement  in  the  development  of  their 
children.  In  fiscal  year  1997,  Head  Start 
served  793,809  children  through  a 
network  of  over  2.000  grantees  and 
delegate  agencies. 


While  Head  Start  is  intended  to  serve 
primarily  children  whose  families  have 
incomes  at  or  below  the  poverty  line,  or 
who  receive  public  assistance,  the  Head 
Start  Act  and  implementing  regulations 
permit  up  to  10  percent  (and  more  for 
Indian  tribes  under  certain 
circumstances)  of  the  children  in  local 
programs  to  be  from  families  who  do  not 
meet  these  low-income  criteria.  The  Act 
also  requires  that  a  minimum  of  10 
percent  of  the  enrollment  opportunities 
in  each  program  be  made  available  to 
children  with  disabilities.  Such  children 
are  expected  to  participate  in  the  full 
range  of  Head  Start  services  and 
activities  with  their  non-disabled  peers 
and  to  receive  needed  special  education 
and  related  services. 

11.  Summary  of  the  Final  Rule 

This  final  rule  was  published  as  a 
Notice  of  Proposed  Rulemaking  on 
December  16,  1997,  in  the  Federal 
Register  (62  FR  65778).  We  received  no 
comments  on  the  rule  and  therefore  are 
issuing  it  as  final  with  no  changes. 

The  authority  for  this  final  nfle  is 
section  646  of  the  Head  Start  Act  (42 
U.S.C.  9841),  as  amended  by  Public  Law 
103-252,  Title  I  of  the  Human  Service 
Amendments  of  1994.  Section  646(e) 
directs  the  Secretary  to  specify  a  process 
by  which  an  Indian  tribe  may  identify 
an  agency,  and  request  that  the  agency 
identified  be  designated  as  the  Head 
Start  agency  providing  services  to  the 
tribe,  if  (a)  financial  assistance  to  the 
tribal  grantee  is  terminated,  and  (b)  the 
tribe  would  otherwise  be  precluded 
from  providing  Head  Start  services  to  its 
members  because  of  the  termination. 
The  Act  specifies  that  the  regulation 
must  prohibit  the  designation  as  Head 
Start  grantee  of  an  agency  that  includes 
an  employee  who  served  on  the 
administrative  or  program  staff  of  the 
terminated  agency  when  that  employee 
was  responsible  for  a  deficiency  that 
was  the  basis  for  the  termination. 

The  final  rule: 

•  Adds  a  new  definition  for  Indian 
tribe; 

•  Provides  that  an  Indian  tribe  may 
identify  an  agency  to  serve  as  the 
alternative  grantee  at  the  time  that  it 
receives  a  notice  of  termination  or  a 
notice  of  denial  of  refunding; 

•  Allows  the  tribe  to  participate  in 
the  selection  of  the  replacement  grantee; 
and 

•  Allows  the  tribe  a  second 
opportunity  to  identify  an  alternative 
agency  if  the  Department  finds  the  first 
agency  identified  by  the  tribe  is  not  an 
eligible  agency  capable  of  operating  a 
Head  Start  program.  If  the  second 
agency  identified  by  the  tribe  is  not 
selected  as  a  Head  Start  grantee,  a 
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replacement  grantee  will  be  designated 
under  45  CFR  Part  1302. 

III.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  final  rule  is  consistent  with 
these  priorities  and  principles.  This 
final  rule  sets  forth  a  process  whereby 
an  Indian  tribe  that  is  being  terminated 
as  a  Head  Start  grantee  may  identify  an 
alternative  agency  and  request  that  the 
alternative  agency  be  designated  as  the 
Head  Start  agency  providing  services  to 
the  tribe.  The  costs  of  implementing  this 
rule  are  not  significant. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations  and  small 
governmental  entities.  While  these 
regulations  would  affect  small  entities, 
they  would  not  affect  a  substantial 
number.  Also,  the  rule  will  not  have  a 
significant  economic  impact  because  the 
only  action  called  for  is  to  nominate  a 
successor  grantee,  which  should  not 
require  more  than  a  nominal 
expenditure  of  grant  funds.  For  this 
reason,  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  substantial  numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13,  all 
Departments  are  required  to  submit 
collections  of  information  contained  in 
proposed  and  final  rules  published  in 
the  Federal  Register  to  the  Office  of 
Management  and  Budget  for  review  and 
approval.  This  final  rule  does  not 
contain  collection  of  information  as 
defined  in  the  Paperwork  Reduction  Act 
and  implementing  regulations. 

List  of  Subjects  in  45  CFR  Part  1302 

Education  of)€lsadvantaged.  Grant 
programs — social  programs.  Selection  of 
grantees. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 


Dated:  June  2. 1998. 
Olivia  A.  Golden, 

Assistant  Secretary  for  Children  and  Families. 

For  the  reasons  set  forth  in  the 
Preamble,  45  CFR  Part  1302  is  amended 
as  follows: 

PART  1302— POLICIES  AND 
PROCEDURES  FOR  SELECTION, 
INITIAL  FUNDING,  AND  REFUNDING 
OF  HEAD  START  GRANTEES,  AND 
FOR  SELECTION  OF  REPLACEMENT 
GRANTEES 

1.  The  Authority  citation  for  part  1302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 

2.  Section  1302.2  is  amended  by 
adding  a  definition  for  "Indian  Tribe"  to 
read  as  follows: 

$1302.2    Definitions. 


Indian  tribe  means  any  tribe,  band, 
nation,  pueblo,  or  other  organized  group 
or  community  of  Indians,  including  any 
Native  village  described  in  section  3(c) 
of  the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1602  (c))  or  established 
pursuant  to  such  Act  (43  U.S.C.  1601  et 
seq.)  that  is  recognized  as  eligible  for 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 


3.  A  new  Subpart  D,  containing  new 
sections  1302.30. 1302.31,  and  1302.32, 
is  added  to  read  as  follows: 

Subpart  D — Replacement  of  Indian 
Tribal  Grantees 

§  1302.30    Procedure  for  Identtflcation  of 
alternative  agency. 

(a)  An  Indian  tribe  whose  Head  Start 
grant  has  been  terminated,  or  which  has 
been  denied  refunding  as  a  Head  Start 
grantee,  may  identify  an  agency  and 
request  the  responsible  HHS  official  to 
designate  such  agency  as  an  alternative 
agency  to  provide  Head  Start  services  to 
the  tribe  if: 

(1)  The  tribe  was  the  only  agency  that 
was  receiving  federal  financial 
assistance  to  provide  Head  Start  services 
to  members  of  the  tribe;  and 

(2)  The  tribe  would  be  otherwise 
precluded  from  providing  such  services 
to  its  members  because  of  the 
termination  or  denial  of  refunding. 

(b)(1)  The  responsible  HHS  official, 
when  notifying  a  tribal  grantee  of  the 
intent  to  terminate  financial  assistance 
or  deny  its  application  for  refunding, 
must  notify  the  grantee  that  it  may 
identify  an  agency  and  request  that  the 
agency  serve  as  the  alternative  agency  in 
the  event  that  the  grant  is  terminated  or 
refunding  denied. 

(2)  The  tribe  must  identify  the 
alternate  agency  to  the  responsible  HHS 


official,  in  writing,  within  the  time  for 
filing  an  appeal  under  45  CFR  Part  1303. 

(3)  The  responsible  HHS  official  will 
notify  the  tribe,  in  writing,  whether  the 
alternative  agency  proposed  by  the  tribe 
is  found  to  be  eligible  for  Head  Start 
funding  and  capable  of  operating  a  Head 
Start  program,  irthe  alternative  agency 
identified  by  the  tribe  is  not  an  eligible 
agency  capable  of  operating  a  Head  Start 
program,  the  tribe  will  have  15  days 
from  the  date  of  the  sending  of  the 
notification  to  that  effect  from  the 
responsible  HHS  official  to  identify 
another  agency  and  request  that  the 
agency  be  designated.  The  responsible 
HHS  official  will  notify  the  tribe  in 
writing  whether  the  second  proposed 
alternate  agency  is  found  to  be  an 
eligible  agency  capable  of  operating  the 
Head  Start  program. 

(4)  If  the  tribe  does  not  identify  a 
suitable  alternative  agency,  a 
replacement  grantee  will  be  designated 
under  these  regulations. 

(c)  If  the  tribe  appeals  a  termination 
of  financial  assistance  or  a  denial  of 
refunding,  it  will,  consistent  with  the 
terms  of  45  CFR  Part  1303,  continue  to 
be  funded  pending  resolution  of  the 
appeal.  However,  the  responsible  HHS 
official  and  the  grantee  will  proceed 
with  the  steps  outlined  in  this 
regulation  during  the  appeal  process. 

(d)  If  the  tribe  does  not  identify  an 
agency  and  request  that  the  agency  be 
appointed  as  the  alternative  agency,  the 
responsible  HHS  official  will  seek  a 
permanent  replacement  grantee  under 
these  regulations. 

§  1 302.31     Requirements  of  alternative 
agency. 

The  agency  identified  by  the  Indian 
tribe  must  establish  that  it  meets  all 
requirements  established  by  the  Head 
Start  Act  and  these  requirements  for 
designation  as  a  Head  Start  grantee  and 
that  it  is  capable  of  conducting  a  Head 
Start  program.  The  responsible  HHS 
official,  in  deciding  whether  to 
designate  the  proposed  agency,  will 
analyze  the  capacity  and  experience  of 
the  agency  according  to  the  criteria 
found  in  section  641(d)  of  the  Head 
Start  Act  and  §§  1302.10  (b)(1)  through 
(5)  and  1302.11  of  this  part. 

§  1302.32    Alternative  agency — prohibition. 

(a)  No  agency  will  be  designated  as 
the  alternative  agency  pursuant  to  this 
subpart  if  the  agency  includes  an 
employee  who: 

(1)  Served  on  the  administrative  or 
program  staff  of  the  Indian  tribal 
grantee,  and 

(2)  Was  responsible  for  a  deficiency 
that: 

(i)  Relates  to  the  performance 
standards  or  financial  management 
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standards  described  in  the  Head  Start 
Act;  and 

(ii)  Was  the  basis  for  the  termination 
or  denial  of  refunding  described  in 
§1302.30  of  this  part. 

(b)  The  responsible  HHS  official  shall 
determine  whether  an  employee  was 
responsible  for  a  deficiency  within  the 
meaning  and  context  of  this  section. 

|FR  Doc.  98-16826  Filed  6-23-98:  8:45  am] 

BILUNQ  COOE  41S4-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-98-3968,  Notlc«  1] 

RIN2127-AG14 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Response  to  petitions  for 
reconsideration. 

SUMMARY:  This  action  denies  four 
petitions  for  reconsideration  of 
NHTSA's  final  rule  and  correcting 
amendments  concerning  air  bag  warning 
labels.  The  rule  requires  vehicles  with 
air  bags  to  bear  three  new,  attention- 
getting  warning  labels.  Two  of  the  labels 
replace  previous  labels  on  the  sun  visor 
and  the  third  is  a  new  temporary  (i.e., 
removable)  label  located  on  the  vehicle 
dash. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

NHTSA  published  a  final  rule 
amending  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  208,  Occupant 
Crash  Protection",  on  November  27, 
1996  (61  FR  60206).  The  rule  requires 
vehicles  with  air  bags  to  bear  three  new, 
attention-getting  warning  labels.  Two  of 
the  labels  replace  previous  labels  on  the 
sun  visor  and  the  third  is  a  new 
removable  label  located  on  the  vehicle 
dash.  Under  the  final  rule,  the  labels  on 
the  sun  visors  in  vehicles  produced  after 
February  25,  1997.  are  required  to  state: 

WARNING:  DEATH  or  SERIOUS  INJURY 
can  occur.  Children  12  and  under  can  be 
killed  by  the  air  bag.  The  BACK  SEAT  is  the 
SAFEST  place  for  children.  NEVER  put  a 
rear-facing  child  seat  in  the  front  (unless  air 
bag  is  off) ' .  Sit  back  as  far  as  {Kjssible  from 


the  air  bag.  ALWAYS  use  SEAT  BELTS  and 

CHILD  RESTRAINTS. 

The  removable  label  on  the  dash  must 

state: 

WARNING:  Children  May  Be  KILLED  or 
INJURED  by  Passenger  Air  Bag.  The  back  seat 
is  the  safest  place  for  children  12  and  under. 
Make  sure  all  children  use  seat  belts  or  child 
seats. 

The  rule  excludes  vehicles  with  smart 
passenger  air  bags,  as  those  devices  are 
defined  in  the  regulatory  text  made  part 
of  the  final  rule.^ 

Subsequent  to  the  final  rule.  NHTSA 
published  three  correcting  or  technical 
amendments.  On  December  4,  1996,  the 
agency  published  a  correcting 
amendment  allowing  manufacturers  of 
vehicles  without  passenger-side  air  bags 
to  omit  the  required  warning  language 
concerning  hazards  to  children  from  air 
bags  (61  FR  64297).  A  second  correcting 
amendment  was  issued  on  December  11, 
1996  that  allowed  manufacturers  of 
vehicles  with  no  back  seat  to  omit  the 
required  warning  language  stating  that 
children  are  safest  in  the  back  seat  (61 
FR  57187).  On  January  2,  1997,  NHTSA 
published  a  technical  amendment 
correcting  a  typographical  error  by 
changing  the  word  "may"  to  "can"  in 
the  temporary  warning  label  (62  FR  31). 

n.  Summary  of  Petitions 

NHTSA  received  three  petitions  for 
reconsideration  of  the  November  27, 
1996  final  rule.  Meyercord,  a  label 
manufacturer,  petitioned  for  a  definition 
of  the  term  "permanently  affixed"  as 
used  in  the  standard.  The  Parent's 
Coalition  for  Air  Bag  Warnings  asked  for 
the  definition  of  "smart  passenger  air 
bag"  to  be  refined  to  include  air  bags 
that  do  not  deploy  if  the  passenger  seat 
is  occupied  by  an  individual  weighing 
130  pounds  or  less  rather  than  66 
pounds  or  less.  AAMA  requested  an 
amendment  allowing  the  new  air  bag 
warning  label  and  the  utility  vehicle 
rollover  warning  label  required  under 
49  CFR  section  575.105  to  be  on  the 
same  side  of  the  sun  visor. 

The  agency  received  one  petition  for 
reconsideration  of  the  December  11, 
1996  correcting  amendment.  AAMA 
asked  that  the  required  warning 
language  regarding  children  and  the 
back  seat  be  changed  from  "The  BACK 
SEAT  is  the  SAFEST  place  for  children" 
to  "If  the  vehicle  has  a  BACK  SEAT, 
that  seat  is  the  SAFEST  place  for 
children".  Under  AAMA's  petition,  all 
vehicles,  including  those  without  a  back 
seat,  would  be  required  to  use  its 


proposed  language  in  the  warning 
labels. 

III.  Discussion  of  Issues 

A.  Petitions  for  Reconsideration  of  the 
November  27.  1996  Final  Rule 

1.  Meyercord 

Meyercord  petitioned  the  agency  to 
"require  that  the  air  bag  warning 
graphics  pass  specifications  to  ensure 
that  the  important  message  does  in  fact 
remain  "permanently  affixed." 
Meyercord  maintains  that  there  is 
consensus  in  the  automotive  industry 
that  labels  which  are  "permanently 
affixed"  "should  last  the  life  of  the 
vehicle  and  that  any  attempt  to  remove 
it  would  result  in  the  base  material 
t)eing  cut  or  gouged  in  some  way." 
According  to  Meyercord,  only  heat 
transfer  graphics  can  meet  this 
definition  of  "permanently  affixed". 
Sticker  graphics,  Meyercord  avers,  can 
be  peeled  away.  The  company  included 
in  its  petition  a  photograph  of  a  sun 
visor  with  a  peeling  sticker  graphic  and 
Ford's  15-page  Engineering  Material 
Specification  No.  WSS-M7G7-B1, 
which  it  believes  will  assist  the  agency 
in  defining  a  level  of  adhesiveness. 

Meyercord's  petition  is  denied. 
Following  its  practice  in  other  NHTSA 
regulations  where  the  term 
"permanently  affixed"  is  also  used, 
NHTSA  did  not  define  "permanently 
affixed"  when  it  added  the  term  to 
Standard  No.  208.  NHTSA  has  not 
found  a  definition  necessary  in  those 
other  regulations.  When  asked,  NHTSA 
has  issued  an  interpretation  of  the 
tenn.3  Specifically,  NHTSA  has  said 
that  a  label  is  permanent  if  it  cannot  be 
removed  without  destroying  or  defacing 
it  and  that  the  label  should  remain 
legible  for  the  expected  life  of  the 
product  under  normal  conditions. 

NHTSA  does  not  know  the  context 
under  which  the  label  depicted  in  the 
photograph  submitted  by  Meyercord 
began  to  peel  away  from  the  sun  visor. 
NHTSA  surmises  that  the  vehicle  was 
probably  within  its  expected  lifespan, 
given  the  time  when  such  labels  were 
first  required  on  motor  vehicles.  Absent 
the  existence  of  abnormal  conditions  in 
the  history  of  the  vehicle,  the 
photograph  might  be  an  indication  of  a 
noncompliance  with  Standard  No.  208. 
In  such  an  instance,  the  existence  of  a 
performance  test  is  not  necessary  to 
enforce  the  requirement  for  permanently 
affixing  a  label. 


'  Parenthetical  text  is  only  appropriate  for 
vehicles  with  a  factory-installed  on-off  switch. 


'  while  the  final  rule  includes  a  definition  of 
"smart  passenger  air  bags",  the  agency  is  currently 
working  on  a  rulemaking  which  will  replace  this 
definition  with  a  deflnition  of  "advanced  air  bags". 


'  Cf..  letter  to  H*nk  Thorp.  Inc..  August  7. 1973 
(FMVSS  No.  211):  letter  to  Joseph  Lucas  North 
America.  Inc..  October  6.  1975  (FMVSS  No.  106). 


UMI 


Federal  Register/ Vol.  63,  No.  121 /Wednesday,  June  24.  1998 /Rules  and  Regulations 


34331 


2.  Parents'  Coalition  for  Air  Bag 
Warnings 

The  Parents'  Coalition  for  Air  Bag 
Warnings  (Coalition)  requested  that 
NHTSA  amend  the  provision  which 
excludes  a  "smart  passenger  air  bag" 
from  the  requirement  for  a  warning  label 
on  the  above  sun  visor.  Currently,  in 
order  to  qualify  as  a  smart  air  bag,  a 
passenger  air  bag  must  not  deploy  if  the 
passenger  seat  is  occupied  by  a  child  or 
child  and  car  seat  (if  applicable)  having 
a  total  mass  of  30  kg  (approximately  66 
lbs)  or  less.  The  Coalition  would  like  to 
revise  the  exclusion  so  that  in  order  to 
qualify  as  a  smart  passenger  air  bag.  an 
air  bag  must  not  deploy  if  the  passenger 
seat  is  occupied  by  a  child  weighing  130 
pounds  or  less.  The  Coalition  notes  that 
the  average  12  year  old  boy  weighs  99 
pounds  and  the  average  12  year  old  girl 
weighs  102  pounds.  The  Coalition  also 
notes  that  90th  percentile  male  and 
female  12  year  old  children  weigh  130 
pounds  and  133  pounds,  respectively. 
The  Coalition  believes  that  amending 
the  criteria  for  a  smart  passenger  air  bag 
is  necessary  to  make  them  consistent 
with  the  warning  label  requirement  that 
states  all  children  1 2  years  and  under 
should  ride  in  the  back  seat. 

The  petition  is  denied.  The  warning 
label  requirement  and  the  smart 
passenger  air  bag  exclusion  serve  two 
separate  functions.  The  warning  label 
advises  parents  and  other  adult  drivers 
of  the  risks  involved  in  allowing  a  child 
to  ride  in  the  front  seat.  The  smart 
passenger  air  bag  exclusion  is  intended 
to  encourage  the  installation  of  smart 
passenger  air  bags  by  relieving  a  vehicle 
manufacturer  from  complying  with 
some  of  the  labeling  requirements  if  the 
manufacturer  installs  such  a  passenger 
air  bag.  The  criteria  for  a  smart 
passenger  air  bag  were  selected  to 
ensure  that  a  qualifying  air  bag  would 
not  injure  two  specially  at-risk  groups  of 
children  (i.e.,  infants  in  rear  facing  child 
restraints  or  children  weighing  less  that 
30  kg).  Most  of  the  child  deaths  have 
involved  children  weighing  less  than  60 
pounds  and  significantly  younger  than 
twelve.  Smart  air  bag  technology  based 
on  weight  classifications  is  an  absolute 
measure  which  would  deactivate  the  air 
bag  regardless  of  who  is  sitting  in  the 
front  seat.  The  agency  beUeves  that  the 
air  bag  should  remain  operable  for 
occupants  who  do  not  fall  within  the 
narrowly  prescribed  risk  group.  An 
upper  weight  limit  of  130  pounds  would 
be  overly  broad  since  it  would 
deactivate  the  air  bag  for  a  large  portion 
of  the  adult  population  as  well  as  most 
children. 

Additionally,  NHTSA  noted  in  the 
preamble  to  the  notice  of  proposed 


rulemaking  issued  in  August  1996  that 
the  definition  of  a  smart  passenger  air 
bag  was  very  general  and  would  be 
refined  in  future  rulemaking.  In  the 
more  recent  (November  1997)  final  rule 
permitting  retrofit  on-off  switches  for  air 
bags,  the  agency  stated  that  the 
definition  would  be  addressed  in  the 
forthcoming  proposal  on  advanced  air 
bags  (the  current  name  of  smart  air 
bags). 

3.  AAMA 

AAMA  petitioned  the  agency  to 
permit  the  new  air  bag  warning  labels 
and  the  utility  vehicle  rollover  warning 
label  required  by  49  CFR  section 
595.105  to  be  on  the  same  side  of  a 
utiUty  vehicle's  sun  visor.  As  was  the 
case  prior  to  the  publication  of  the  final 
rule,  the  utility  vehicle  label  is 
prohibited  from  being  placed  on  the 
same  side  of  the  sun  visor  as  the  air  bag 
warning  label.  The  vehicle  rollover 
warning  label  can  be  placed  on  the  front 
of  sun  visors  that  have  an  air  bag  alert 
label  with  the  actual  air  bag  warning 
label  on  the  back  of  the  visor. 

AAMA  stated  that  the  language 
proposed  in  the  August  1996  NPRM  did 
not  include  the  prohibition  against 
having  the  vehicle  rollover  warning 
label  and  the  air  bag  warning  label  on 
the  front  side  of  the  visor.  This  omission 
was  corrected  in  the  final  rule. 
Additionally,  AAMA  noted  that  the  size 
and  number  of  the  required  air  bag  alert 
labels  will  lead  many  manufacturers  to 
place  an  air  bag  warning  label  on  the 
front  of  the  visor  only.  AAMA 
contended  that  there  is  no  good  location 
for  the  utility  vehicle  label  other  than 
the  fiY)nt  of  the  sun  visor.  It  also 
maintained  that  the  two  labels, 
coexisting  on  the  same  side  of  the  sun 
visor,  will  not  distract  people's  attention 
from  the  air  bag  warning  given  "the 
number  and  prominence  of  those 
labels". 

The  petition  is  denied.  NHTSA 
believes  that  AAMA  may  be  correct  that 
manufacturers  will  place  a  single 
warning  label  on  the  front  of  the  visor 
and  will  discard  the  air  bag  alert  label. 
The  agency  also  acknowledges  that  the 
new  air  bag  warning  labels  are  more 
eye-catching  than  existing  utility 
vehicle  labels  which  only  have  a 
required  text  and  not  required  size, 
color,  or  layout.  However,  on  April  13, 
1998,  NHTSA  proposed  changes  to  the 
utility  vehicle  label  that  would  make  it 
nearly  as  eye  catching  as  the  air  bag 
warning  labels  (63  FR  17974).  That 
rulemaking  specifically  asks  for 
comments  on  the  location  of  the 
proposed  label,  including  whether  it 
should  be  allowed  on  the  same  side  of 
the  sun  visor  as  the  air  bag  label. 


Accordingly,  NHTSA  intends  to  address 
AAMA's  concerns  in  that  rulemaking. 

B.  Petition  for  Reconsideration  of  the 
December  11,1 996  Correcting 
Amendment 

AAMA  petitioned  NHTSA  to  amend 
the  warning  label  language  applicable  to 
children  and  a  vehicle's  rear  seat.  The 
current  language  states  that  "The  BACK 
SEAT  is  the  SAFEST  place  for 
children."  AAMA  suggested  changing 
the  language  to  read:  "If  the  vehicle  has 
a  BACK  SEAT,  that  seat  is  the  SAFEST 
place  for  children."  A  corresponding 
change  was  suggested  for  the  temporary 
dashboard  label.  AAMA  also  suggested 
that  the  current  exclusion  from  the 
required  language  for  vehicles  with  no 
back  seat  be  eliminated. 

AAMA  maintained  that  the  post-final 
rule  amendments  allow  up  to  eight 
possible  labels,  a  situation  which  it 
regards  as  confusing  and  expensive  for 
manufacturers.  It  contended  that  its 
suggestion  would  eliminate  the  need  for 
two  separate  labels  (one  for  vehicles 
with  a  back  seat  and  a  different  one  for 
vehicles  without  a  back  seat).  It  also 
argued  that  absence  of  a  labeling 
requirement  for  vehicles  without  a  back 
seat  may  encourage  adults  to  place 
children  in  those  vehicles  instead  of  in 
vehicles  in  which  the  children  can  be 
placed  in  the  back  seat,  away  fix>m  the 
passenger  air  bag. 

The  petition  is  denied.  NHTSA  finds 
no  support  for  AAMA's  contention  that 
people  would  be  more  likely  to 
transport  their  children  in  a  vehicle 
without  a  back  seat  than  in  a  vehicle 
with  a  back  seat  under  the  current 
labeling  requirements.  Accordingly,  the 
agency  believes  that  this  contention  is 
incorrect. 

NHTSA  notes  that  AAMA  member 
companies  were  among  the 
manufacturers  recommending  the 
amendments  which  allow  for  multiple 
labeling  options,  depending  on  vehicle 
type.  The  original  warning  label, 
without  any  exclusions  based  on  vehicle 
type,  is  appropriate  for  any  vehicle 
regardless  of  the  existence  of  a  back 
seat.  Indeed,  NHTSA  is  concerned  that 
AAMA 's^  suggested  language  could  lead 
a  consumer  to  believe  that  the  front  seat 
of  vehicles  without  a  back  seat  are 
somehow  safer  than  the  fit)nt  seat  of 
vehicles  with  a  back  seat.  The  original 
label  clearly  states  that  back  seats  are 
safest.  Additionally,  NHTSA  notes  that 
the  AAMA's  recommended  language 
increases  the  length  and  wordiness  of 
the  warning  label.  Focus  groups 
indicated  that  the  messages  on  the  label 
should  be  concise. 


1998 


34332  Federal  Register/Vol.  63,  No.  121 /Wednesday.  June  24,  1998 /Rules  and  Regulations 


Authority:  49  U.S.C.  322,  30111.  30115, 
30117,  and  30166;  delegation  of  authority  at 
49CFR1.50. 

Issued  on:  June  18,  1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Performance 
Standards. 
[FR  Doc.  98-16824,Filed  6-23-98:  8:45  am) 

BILLING  CODE  4910-W-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208297-8054-02;  1.0. 
061898A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Pollock  in  Statistical 
Area  610 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  inStatistical  Area  610 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
second  seasonal  apportionment  of 
pollock  total  allowable  catch  (TAC)  in 
this  area, 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  June  19, 1998.  until  1200 
hrs,  A.l.t.,  September  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker.  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOAexclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 


under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  second  seasonal  apportionment 
of  pollock  TAC  has  been  changed  to  35 
percent  of  the  annual  TAC  (63  FR 
31939.  June  11,  1998)  plus  a 
proportionate  amount  of  any 
unharvested  first  seasonal 
apportionment  of  TAC  or  minus  a 
proportionate  amount  of  TAC  harvested 
in  excess  of  the  first  seasonal 
apportionment  (§679.20  (a)(5)(ii)(B}). 
This  action  was  taken  to  limit  potential 
impacts  of  pollock  fishing  on  Stellar  sea 
lions  and  their  critical  habitat  during 
the  fall  months.  The  notice  of  Final 
1998  Harvest  Specifications  (63  FR 
12027,  March  12,  1998)  established  a 
pollock  TAC  of  29.790  metric  tons  (mt) 
in  Statistical  Area  610  for  the  entire 
1998  fishing  year  and  apportioned  7,978 
mt  of  that  pollock  TAC  as  the  second 
seasonal  apportionment.  The 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  established  a 
directed  fishing  allowance  of  7,478  mt 
and  set  aside  the  remaining  500  mt  as 
bycatch  in  support  of  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  foimd  that  the  directed 
fishing  allowance  would  soon  be 
reached  and  NMFS  closed  the  directed 
fishery  for  pollock  in  Statistical  Area 
610  of  the  GOA  on  June  3,  1998  (63  FR 
30644,  June  5,  1998).  The  fishery  was 
reopened  on  June  8,  1998  (63  FR  31938, 
June  11, 1998)  to  fully  utiUze  a  revised 
second  seasonal  apportionment  equal  to 
35  percent  of  the  annual  of  pollock 
TAC.  The  revised  second  seasonal 
apportionment  of  the  pollock  TAC  in 
Statistical  Area  610  is  now  10.605  mt. 

The  Regional  Administrator  is 
establishing  a  directed  fishing 


allowance  of  10,105  mt  and  setting  aside 
the  remaining  500  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(i),  the  Regional 
Administrator  has  determined  that  the 
second  seasonal  apportionment  of 
pollock  TAC  in  Statistical  Area  610  wall 
be  reached.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  the  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  610  until  1200  hrs,  A.l.t., 
September  1,  1998. 

Maximum  retainable  bycatch  amounts 
for  apphcable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  second 
seasonal  TAC  limitations  and  other 
restrictions  on  the  fisheries  established 
in  the  Final  1998  Harvest  Specifications 
for  Groundfish  for  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  second  seasonal 
apportionment  of  pollock  TAC  in 
Statistical  Area  610  of  the  GOA.  A  delay 
in  the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  )une  19, 1998. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

|FR  Doc.  98-16833  Filed  6-19-98;  4:51  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxj  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  2 
[Docket  No.  97-018-2] 
PIN  0579-AA95 

Licensing  Requirements  for  Dogs  and 
Cats 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

StJMMARY:  We  are  considering  several 
changes  to  the  Animal  Welfare 
regulations  to  ensure  the  humane 
handling,  care,  and  treatment  of  dogs 
and  cats,  while  concentrating  our 
regulatory  efforts  on  those  facilities  that 
present  the  greatest  risk  of 
noncompUance  with  the  regulations. 
Specifically,  we  are  considering  revising 
the  definition  of  "retail  pet  store"  so 
that  it  includes  only  nonresidential, 
commercial  retail  stores,  rather  than  any 
pet  retailer.  Retail  pet  stores  are  not 
required  to  be  licensed  and  inspected 
under  the  Animal  Welfare  Act  (AWA). 
If  the  definition  were  revised,  many  pet 
retailers  now  exempt  from  licensing  and 
inspection  requirements  would  have  to 
be  licensed  and  inspected.  We  are  also 
considering  regulating  dealers  of 
hunting,  breeding,  and  security  dogs  in 
the  same  manner  as  other  dealers  of 
dogs.  Because  these  changes  could 
severely  strain  available  Federal 
resources  for  carrying  out  inspections 
£md  other  enforcement  activities  under 
the  AWA,  we  are  considering  increasing 
the  total  number  of  breeding  female 
dogs  and/or  cats  that  a  person  may 
maintain  on  his  or  her  premises  and  be 
exempt  from  licensing  and  inspection 
requirements.  If  this  number  were 
increased,  some  dealers  who  would  no 
longer  qualify  as  retail  pet  stores  under 
the  revised  definition  of  "retail  pet 
store"  would  continue  to  be  exempt 
fi-om  licensing  and  inspection 


requirements,  and  some  pet  wholesalers 
who  are  currently  required  to  be 
licensed  would  no  longer  have  to  be 
licensed.  This  advance  notice  solicits 
public  comment  on  the  maximum 
number  of  breeding  female  dogs  and/or 
cats  that  a  person  should  be  able  to 
maintain  on  his  or  her  premises  and  be 
exempt  from  Ucensing  and  inspection 
requirements  under  the  AWA. 

We  are  also  interested  in  obtaining 
information  that  would  help  us 
determine  the  impact  of  the  regulatory 
changes  that  we  are  considering. 
Specifically,  if  we  amend  the  definition 
of  "retail  pet  store"  as  described  earfier, 
how  many  dealers  of  dogs  and  cats 
would  be  covered  by  our  regulations 
under  different  scenarios  for  increasing 
the  number  of  breeding  females  that  a 
person  may  maintain  on  his  or  her 
premises  and  be  exempt  from  licensing. 
In  addition,  if  we  begin  regulating 
dealers  of  hunting,  breeding,  and 
security  dogs,  how  many  dealers  of 
hunting,  breeding,  and  security  dogs 
would  be  covered  by  our  regulations 
under  different  scenarios  for  increasing 
the  number  of  breeding  females  that  a 
person  may  maintain  on  his  or  her 
premises  and  be  exempt  from  licensing. 
DATES:  Consideration  wrill  be  given  only 
to  comments  received  on  or  before 
August  24,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-018-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-018-2.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hohdays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
Alternatively,  comments  may  he 
submitted  via  the  Internet  on  an 
electronic  form  located  at  http:// 
comments.aphis.usda.gov.  Comments 
submitted  on  the  electronic  form  need 
only  be  submitted  once. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bettye  Walters,  Veterinary  Medical 
Officer,  AC,  APHIS,  4700  River  Road 
Unit  84,  Riverdale.  MD  20737-1234, 
(301)  734-7833. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  Act  (AWA)  (7 
U.S.C.  2131  et  seq.)  authorizes  the 
Secretary  of  Agriculture  to  promulgate 
standards  and  other  requirements 
governing  the  humane  handling, 
housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers  and  other  regulated  businesses. 
The  Secretary  of  Agriculture  has 
delegated  the  responsibility  for 
enforcing  the  AWA  to  the  Administrator 
of  the  Animal  and  Plant  Health 
haspection  Service  (APHIS).  Regulations 
established  under  the  AWA  are 
contained  in  9  CFR  parts  1.2.  and  3. 
Part  1  contains  definitions  for  terms 
used  in  parts  2  and  3.  Part  2  sets  forth 
the  general  requirements,  and  part  3  sets 
forth  the  standards  for  the  humane 
handling,  care,  treatment,  and 
transportation  of  covered  animals  by 
regulated  entities.  Subpart  A  of  part  3 
contains  the  standards  applicable  to 
dogs  and  cats. 

On  March  25.  1997,  we  published  in 
the  Federal  Register  (62  FR  14044- 
14047,  Docket  No.  97-018-1)  a  petition 
for  rulemaking,  sponsored  by  the  Doris 
Day  Animal  League,  that  requested  two 
changes  to  the  regulations  in  parts  1  and 
3.  The  requested  changes  were:  (1)  To 
redefine  the  term  "retail  pet  store"  in 
part  1  as  "a  nonresidential  business 
establishment  used  primarily  for  the 
sale  of  pets  to  the  ultimate  customer;" 
and  (2)  to  regulate  dealers  of  dogs 
intended  for  hunting,  security,  and 
breeding  under  the  provisions 
appUcable  to  dealers  of  other  types  of 
dogs  in  part  3. 

We  solicited  comments  on  the 
petition  for  60  days,  ending  May  27, 
1997.  By  that  date,  we  received  35,953 
comments.  They  were  from  dealers  of 
dogs  and  cats,  representatives  of 
industry,  members  of  animal 
protectionist  organizations,  members  of 
Congress,  and  other  interested  persons. 
Approximately  65  percent  of  the 
commenters  supported  the  changes 
requested  in  the  petition.  The  remaining 
35  percent  had  concerns  about  the 
changes  requested  in  the  petition.  Most 
of  their  concerns  focused  on  the 
petition's  suggested  revision  of  the 
definition  of  retail  pet  store.  The 
commenters  stated  that  the  proposed 
revision  would  require  that  many  small, 
"hobby"  breeders  of  dogs  and  cats  be 
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licensed  and  inspected  under  the 
regulations.  They  expressed  concern 
that  this  not  only  would  be  unnecessary, 
but  would  severely  strain  Federal 
resources  available  for  carrying  out 
inspection  and  other  enforcement 
activities. 

We  share  the  concern  about  the 
potential  strain  on  Federal  resources, 
particularly  because  we  do  not  know 
how  many  pet  retailers  not  now  subject 
to  the  AWA  might  be  affected  by  the 
revised  definition  of  "retail  pet  store." 
In  addition,  if  we  begin  regulating 
dealers  of  dogs  intended  primarily  for 
hunting,  security,  and  breeding 
purposes  under  the  AWA  in  the  same 
manner  as  dealers  of  other  types  of  dogs. 
many  of  these  dealers  would  also  be 
required  to  be  Ucensed  and  inspected, 
and  we  do  not  know  how  many  dealers 
of  these  types  of  dogs  there  are. 
Therefore,  we  are  soliciting  comments 
on  an  approach,  discussed  below,  for 
amending  the  Animal  Welfare 
regulations  to  ensure  that  only 
appropriate  facilities  are  exempt  from 
licensing  as  retail  pet  stores  and  to 
allow  us  to  concentrate  our  regulatory 
efforts  on  those  facilities  that  present 
the  greatest  risk  of  noncompUance  with 
the  regulations. 

Definition  of  Retail  Pet  Store 

In  §  1.1.  retail  pet  store  is  defined  as 
"any  outlet  where  only  the  following 
animals  are  sold  or  offered  for  sale,  at 
retail,  for  use  as  pets:  Dogs.  cats,  rabbits, 
guinea  pigs,  hamsters,  gerbils,  rats, 
mice,  gophers,  chinchilla,  domestic 
ferrets,  domestic  farm  animals,  birds, 
and  cold-blooded  species."  The 
definition  of  "retail  pet  store"  goes  on 
to  describe  certain  establishments  that 
do  not  qualify  as  retail  pet  stores,  even 
if  they  sell  animals  at  retail.  Those 
establishments  that  do  not  quaUfy  as 
retail  pet  stores  are:  (1)  Establishments 
or  persons  who  deal  in  dogs  used  for 
hunting,  security,  or  breeding  purposes; 
(2)  establishments  or  persons  exhibiting, 
selling,  or  offering  to  exhibit  or  sell  any 
wild  or  exotic  or  other  nonpet  species 
of  warm-blooded  animals  (except  birds), 
such  as  skimks,  raccoons,  nonhuman 
primates,  squirrels,  ocelots,  foxes, 
coyotes,  etc.;  (3)  establishments  or 
persons  selling  warm-blooded  animals 
(except  birds,  and  laboratory  rats  and 
mice)  for  research  or  exhibition 
purposes;  (4)  establishments 
wholesaling  any  animals  (except  birds, 
rats,  and  mice);  and  (5)  establishments 
exhibiting  pet  animals  in  a  room  that  is 
separate  from  or  adjacent  to  the  retail 
pet  store,  or  in  an  outside  area,  or 
anywhere  off  the  retail  pet  store 
premises. 


In  accordance  with  the  AWA.  retail 
pet  stores  are  exempt  from  the  licensing 
and  inspection  requirements  in  part  2. 
Other  retail  and  wholesale  pet  dealers 
must  be  licensed  in  accordance  with  the 
regulations.  The  definition  of  retail  pet 
store  was  established  to  ensure  that  the 
appropriate  retail  facilities  were  exempt 
from  licensing  requirements.  However, 
that  definition  has  prompted  a 
regulatory  interpretation  of  "retail  pet 
store"  that  includes  all  retail  outlets, 
regardless  of  volume,  size,  or  location  of 
business.  As  such,  under  the  current 
definition  of  retail  pet  store,  a  very  large 
number  of  facilities  that  are  not 
traditional  retail  pet  stores  are  exempt 
from  licensinc  reouirements. 

To  ensure  that  dogs  and  cats  at  these 
outlets  receive  humane  handling,  care, 
and  treatment,  we  are  considering 
amending  the  definition  of  "retail  pet 
store"  to  limit  retail  pet  stores  to  only 
traditional  "stores" —  nonresidential, 
commercial,  retail  businesses  that  sell 
primarily  pets  and  pet  products.  If  this 
change  were  adopted,  many  retail  pet 
dealers  would  no  longer  be  considered 
retail  pet  stores,  and,  unless  otherwise 
exempt  under  the  regulations,  would 
have  to  be  licensed  and  inspected  in 
accordance  with  part  2. 

We  are  also  considering  regulating 
dealers  of  dogs  intended  primarily  for 
hunting,  seciuity.  and  breeding 
purposes  under  the  regulations 
applicable  to  dealers  of  other  types  of 
dogs.  This  change,  if  implemented, 
would  require  both  retail  and  wholesale 
dealers  of  hunting,  security,  and 
breeding  dogs  to  be  licensed  and 
inspected  imder  the  AWA,  unless 
exempt  from  licensing  requirements 
based  on  the  total  number  of  breeding 
females  maintained  on  a  dealer's 
premises,  in  accordance  with 
§  2.1(a)(3)(iii)  of  the  regulations  (see 
"Number  of  Breeding  Females,"  below). 
Because  these  changes  could  severely 
strain  available  Federal  resources  for 
carrying  out  inspections  and  other 
enforcement  activities  under  the  AWA, 
we  are  considering  increasing  the  total 
number  of  breeding  female  dogs  and/ or 
cats  that  a  person  may  maintain  on  his 
or  her  premises  and  be  exempt  from 
Ucensing  and  inspection  requirements. 
If  this  number  were  increased,  some 
dealers  who  would  no  longer  qualify  as 
retail  pet  stores  under  the  revised 
definition  of  "retail  pet  store"  would 
continue  to  be  exempt  from  licensing 
and  inspection  requirements,  and  some 
pet  wholesalers  who  are  currently 
required  to  be  licensed  would  no  longer 
have  to  be  licensed.  We  are  considering 
these  changes  to  the  regulations  to 
ensure  the  humane  handling,  care,  and 
treatment  of  dogs  and  cats,  while 


concentrating  our  regulatory  efforts  on 
those  facilities  that  present  the  greatest 
risk  of  noncompliance  with  the 
regulations. 

Number  of  Breeding  Females 

In  §  2.1,  paragraph  (a)(3)  hsts  those 
persons  who  are  exempt  from  licensing 
requirements.  In  addition  to  retail  pet 
stores,  those  who  are  exempt  from 
licensing  requirements  include  any 
person  who  maintains  a  total  of  three  or 
fewer  breeding  female  dogs  and/or  cats 
and  who  sells  the  offspring  of  these  dogs 
or  cats,  which  were  bom  and  raised  on 
his  or  her  premises,  for  pets  or 
exhibition,  and  who  is  not  otherwise 
required  to  obtain  a  Ucense  (see 
§2.1(a)(3)(iii)). 

The  licensing  exemption  based  on  a 
total  number  of  three  or  fewer  breeding 
female  dogs  and/or  cats  maintained  on 
a  premises  was  established  based  on  a 
determination  that  small  facilities 
usually  pose  less  risk  to  the  welfare  of 
animals  than  do  large  fadUties.  We  still 
agree  with  that  determination,  but  we 
believe  that  a  facility  does  not 
necessarily  have  to  maintain  as  few  as 
three  breeding  females  in  order  to  be 
considered  a  low  risk  facility. 

We  also  recognize  that,  if  the  revised 
definition  of  "retail  pet  store"  discussed 
above  were  adopted,  a  significant 
niunber  of  retail  pet  dealers  who  are 
now  exempt  from  the  licensing 
requirements  in  part  2  would  be 
required  to  be  licensed  and  inspected. 
APHIS  does  not  have  unlimited 
resources  for  enforcing  the  Animal 
Welfare  regulations.  A  reasonable 
increase  in  the  number  of  breeding 
females  that  an  exempt  facility  could 
maintain  could  help  APHIS  concentrate 
its  regulatory  resources  on  those 
facilities  that  present  the  greatest  risk  of 
noncompliance. 

Therefore,  we  are  soliciting  public 
conunent  on  amending  §  2.1(a)(3)(iii)  to 
increase  the  total  number  of  breeding 
female  dogs  and/or  cats  that  a  person 
may  maintain  on  his  or  her  premises 
and  continue  to  be  exempt  from 
licensing  requirements.  We  believe  that 
the  total  number  should  fall  between  3 
and  60  breeding  females.  The  low  end 
of  this  range  of  numbers  is  based  on  our 
cxirrent  regulations.  The  high  end  of  this 
range  of  numbers  is  based  on  our 
experience  enforcing  the  AWA.  Through 
that  experience,  we  have  determined 
that  the  risk  of  noncompliance  with  the 
regvdations  significantly  increases  if 
facilities  care  for  more  than  60  breeding 
female  dogs  and/or  cats.  At  this  time, 
however,  we  would  like  to  gather  more 
data  to  support  the  proposal  of  a 
specified  number.  Therefore,  we  are 
seeking  information  that  will  help  us 
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determine  the  appropriate  total  number 
of  breeding  female  dogs  and/ or  cats  that 
a  person  may  maintain  on  his  or  her 
premises  and  continue  to  be  exempt 
from  licensing  requirements.  We  are 
most  interested  in  receiving  information 
that  is  in  the  form  of  published  industry 
standards,  published  reports  in  peer- 
reviewed  journals,  studies,  and 
objective  data.  For  those  issues  on 
which  data  or  published  information  is 
not  available,  we  ask  that  commenters 
supply  detailed  information  on  why  the 
number  they  have  chosen  is 
appropriate. 

We  are  also  interested  in  obtaining  the 
following  information  to  enable  APHIS 
to  target  its  resources  on  those  facilities 
that  present  the  greatest  risk  of 
noncompliance: 

1.  If  we  amend  the  definition  of 
"retail  pet  store"  as  described  earlier, 
how  many  dealers  of  dogs  and  cats 
would  be  covered  by  our  regulations 
under  different  scenarios  for  increasing 
the  number  of  breeding  females  that  a 
person  may  maintain  on  his  or  her 
premises  and  be  exempt  from  licensing. 

2.  If  we  begin  regulating  dealers  of 
hunting,  breeding,  and  security  dogs, 
how  many  dealers  of  hunting,  breeding, 
and  security  dogs  would  be  covered  by 
our  regulations  under  different 
scenarios  for  increasing  the  number  of 
breeding  females  that  a  person  may 
maintain  on  his  or  her  premises  and  be 
exempt  from  licensing. 

Wntten  comments  should  be 
submitted  within  the  60-day  comment 
period  specified  in  this  document  (see 
DATES  and  ADDRESSES). 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22. 
2.80.  and  371.2(g). 

Done  in  Washington,  DC,  this  19th  day  of 
June  1998. 
Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
{FR  Doc.  98-16807  Filed  6-23-98;  8:45  am) 

BILUNQ  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  71 
Pocket  No.  PRM-71-12] 

Petition  From  International  Energy 
Consultants,  Inc.;  Extension  of 
Comment  Period 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking: 

Extension  of  comment  period. 

summary:  On  February  19,  1998  (63  FR 
8362),  the  Nuclear  Regulatory 


Commission  (NRC)  published  for  public 
comment  a  petition  for  rulemaking  filed 
by  the  International  Energy  Consultants, 
Inc.  The  petition  requested  that  NRC 
amend  its  regulations  that  govern 
packaging  and  transportation  of 
radioactive  material  to  eliminate  special 
requirements  for  plutonium.  The 
comment  period  was  to  have  expired  on 
May  5,  1998.  General  Atomics 
submitted  a  comment  on  May  26, 1998, 
and  requested  that  the  comment  period 
be  extended  so  that  their  comment,  and 
comments  by  other  industry  people,  be 
considered.  In  view  of  this  request,  the 
NRC  believes  it  is  appropriate  to  extend 
the  comment  period,  which  now  expires 
on  July  31,  1998. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  July  31,  1998. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so 
but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Send  comments  by  mail 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff. 

Hand-deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/wwrw. nrc.gov).  From  the  NRC  home 
page,  select  "Rulemaking"  from  the  tool 
bar.  The  interactive  rulemaking  website 
can  then  be  accessed  by  selecting 
"Rulemaking  Forum."  This  site 
provides  the  availability  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905:  e-mail 
CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  and  the  environmental 
assessment  and  finding  of  no  significant 
impact,  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.,  (Lower  Level),  Washington,  DC. 
These  same  documents  also  may  be 
viewed  and  downloaded  electronically 
via  the  interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Haisfield  (telephone  (301)  415- 
6196,  e-mail  MFH@nrc.govl  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 


Dated  at  Rockville,  Maryland,  this  17th  day 
of  June,  1998. 
For  the  Nuclear  Regulatory  Commissioti. 

John  C.  Hoyle, 

Secretary  of  the  Commission. 

[FR  Doc.  98-16741  Filed  6-23-98;  8:45  am) 

BILUNG  CODE  7590-01-P 


COMMODITY  FUTURES  TFft^DING 
COMMISSION 

17  CFR  Parts  34  and  35 

Concept  Release  Concerning  Over-the- 
Counter  Derivatives 

AQENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Extension  of  comment  period  on 
Concept  Release. 

summary:  The  Commodity  Futures 
Trading  Commission  issued  a  Concept 
Release  concerning  over-the-counter 
derivatives  on  May  12, 1998  (63  FR 
26114)  with  comments  due  by  July  13. 
1998.  In  response  to  requests  from  the 
Chicago  Mercantile  Exchange,  the 
Futures  Industry  Association,  and  the 
Managed  Funds  Association,  the 
Commission  has  determined  to  extend 
the  comment  period  for  an  additional  60 
days.  The  extended  deadline  for 
comments  on  the  Concept  Release  is 
September  11. 1998. 

Any  person  interested  in  submitting 
comments  on  the  Concept  Release 
should  submit  them  by  the  specified 
date  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W..  Washington,  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to 
facsimile  number  (202)  418-5521,  or  by 
electronic  mail  to  secretary@cftc.gov. 

DATES:  Comments  must  be  received  on 
or  before  September  11.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Lawton,  Associate  Director, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC  • 
20581.  Telephone:  (202)  418-5490. 

Issued  in  Washington,  D.C.,  on  this  18th 
day  of  June,  1998,  by  the  Conunodity  Futures 
Trading  Commission. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
(FR  Doc.  98-16767  Filed  6-23-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA— 035— 2— 9815b:  FRL-6115-2] 

Approval  and  Promulgation  of 
Implementation  Plans  Georgia: 
Approval  of  Revisions  for 
Transportation  Control  Measures 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  Georgia  State 
Implementation  Plan  (SIP)  submitted 
through  the  Department  of  Natural 
Resources  on  August  29. 1997, 
requesting  the  incorporation  of  five 
transportation  control  measures  (TCMs). 
This  action  only  addresses  the 
incorporation  of  one  of  the  five  TCMs 
submitted  for  approval  into  the  SIP. 
Action  was  taken  on  the  other  four 
TCMs  in  a  separate  rulemaking  action. 
The  subject  of  this  action  is  an 
alternative  fuel  refueling  station/park 
and  ride  transportation  center  project 
located  in  Douglas  County. 
-     In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  State  Implementation  Plan 
(SIP)  revision  as  a  direct  final  rule 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comment,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  upon  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  July  24, 1998. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kelly 
Sheckler  at  the  Envirorunental 
Protection  Agency,  Region  4  Air 
Planning  Branch.  61  Forsyth  Street.  SW, 
Atlanta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 


before  the  visiting  day.  Reference  file 
GA35-9807.  The  Region  4  office  may 
have  additional  background  documents 
not  available  at  the  other  locations. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW. 
Washington.  DC  20460. 
Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street.  SW,  Atlanta.  Georgia 
30303.  Attn:  Kelly  Sheckler.  404/562- 
9042. 
Georgia  Department  of  Natural 
Resources.  Environmental  Protection 
Division.  Air  Protection  Division. 
4244  International  Parkway,  Suite 
136,  Atlanta.  Georgia  30354. 
FOB  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  at  404/562-9042. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  pubhshed  in  the 
rules  section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  June  10, 1998. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Fegion  4. 
(PR  Doc.  98-16803  Filed  &-23-98;  8:45  am] 

BIUJNO  CODE  MW-eO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6114-6] 
RIN  2060-AH66 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Wood 
Furniture  Manufacturing  Operations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  amendments  to  final 

rule. 

SUMMARY:  This  action  proposes 
amendments  to  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  promulgated  in  the  Federal 
Register  on  December  7, 1995  for  wood 
furniture  manufacturing  operations. 
This  proposal  offers  amendments  to  the 
rule  pursuant  to  three  agreements 
reached  in  settlement  of  the  following 
petitions  for  review:  Chemical 
Manufacturers  Association  v.  EPA,  No. 
96-1031  (D.C.  Cir.);  Halogenated 
Solvents  Industry  Alliance,  Inc.  v.  EPA, 
No.  96-1036  (D.C.  Or.);  and  Society  of 
the  Plastics  Industry,  Inc.,  v.  Browner. 
No.  96-1038  (D.C.  Cir.).  This  proposal 
also  offers  clarifying  amendments,  as 


well  as  technical  amendments  to  certain 
sections  of  the  final  rule. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  July  24.  1998, 
unless  a  hearing  is  requested  by  July  6, 
1998.  If  a  hearing  is  requested,  written 
comments  must  be  received  by  August 
10,  1998. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  July  6,  1998.  If  a  hearing  is 
held,  it  will  take  place  on  July  9,  1998, 
beginning  at  10:00  a.m. 
ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
(in  duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention,  Docket  No.  A- 
93-10,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW,  Washington, 
DC  20460.  Comments  on  the  proposed 
changes  to  the  NESHAP  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium.  Research 
Triangle  Park.  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mrs.  Kim  Teal,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  N.C.  27711, 
telephone  (919)  541-5580. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards 
and  the  proposed  changes,  contact  Mr. 
Paul  Almodovar.  Coatings  and 
Consumer  Products  Group.  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  (919)  541-0283.  For 
information  regarding  the  applicability 
of  this  action  to  a  particular  entity, 
contact  Mr.  Robert  Marshall, 
Manufacturing  Branch.  Office  of 
Compliance  (2223A).  U.S.  EPA.  401  M 
Street.  SW.  Washington.  DC  20460; 
telephone  (202)  564-7021. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Comment  Submission 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  also  will  be 
accepted  on  diskette  in  WordPerfect  5.1 
or  ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
the  docket  number  A-93-10.  No 
confidential  business  information 
should  be  submitted  through  e-mail. 
Electronic  comments  may  be  filed  on- 
line at  many  Federal  Depository 
Libraries. 
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Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  owners  or  operators  of 
facilities  that  are  engaged,  either  in  part 
or  in  whole,  in  wood  furniture 
manufacturing  operations  and  that  are 
major  sources  as  defined  in  40  CFR  part 
63.  subpart  A,  section  63.2.  Regulated 
categories  include: 


Categofy 

Examples  of  regulated  enti- 
ties 

Industry  

Facilities  which  are  major 
sources  of  hazardous  air 
pollutants  (HAP)  and  man- 
ufacture wood  furniture  or 
wood  furniture  compo- 
nents. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  the 
EPA  is  now  aware  potentially  could  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  also  could 
be  regulated.  To  determine  whether 
your  facility  [company,  business, 
organization,  etc.]  is  regulated  by  this 
action,  you  should  carefully  examine 
the  appUcability  criteria  in  section 
63.800  of  the  NESHAP  for  wood 
furniture  manufactiu-ing  operations  that 
was  promulgated  in  the  Federal 
Register  on  December  7,  1995  (60  FR 
62930)  and  codified  at  40  CFR  63 
Subpart  JJ.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  Mr.  Robert 
Marshall  at  the  address  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

The  information  presented  below  is 
organized  as  follows: 

I.  Background 

n.  Summary  of  Proposed  Changes 

in.  Administrative  Requirements 

A.  Docket 

B.  Pap»€rwork  Reduction  Act 
C  Executive  Order  12866 

p.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  Executive  Order  13045 

C.  Executive  Order  12875 

H.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

On  December  7,  1995  (60  FR  62930), 
the  EPA  promulgated  NESHAP  for  wood 
furniture  manufacturing  operations 
(Wood  Furniture  NESHAP).  These 
standards  were  codified  as  subpart  J]  in 
40  CFR  part  63.  These  standards 
established  emission  limits  for,  among 
other  things,  coating  and  gluing  of  wood 
furniture  and  wood  furniture 
components.  Three  different  parties,  the 


Chemical  Manufacturers  Association 
(CMA),  the  Halogenated  Solvents 
Industry  Alliance,  Inc.  (HSIA),  and  the 
Society  of  the  Plastics  Industry,  Inc. 
(SPI).  petitioned  for  judicial  review  of 
the  final  rule  under  section  307(b)  of  the 
Clean  Air  Act  (the  Act). 

The  EPA  executed  settlement 
agreements  with  each  of  these 
petitioners  on  December  18, 1997.  In 
accordance  with  section  113(g)  of  the 
Act.  the  EPA  published  notice  of  the 
petitions  in  the  Federal  Register  on 
December  24.  1997  (62  FR  67360).  The 
notice  provided  a  30-day  opportunity 
for  public  comment.  One  comment, 
supporting  the  agreements,  was 
submitted. 

The  settlement  agreement  between  the 
EPA  and  the  CMA  requires  the  EPA  to 
conduct  notice  and  comment 
rulemaking  proposing  that  certain  glycol 
ethers  be  removed  from  the  Ust  of 
volatile  hazardous  air  pollutants 
(VHAP)  of  potential  concern  in  table  6 
of  the  Wood  Furniture  NESHAP.  The 
agreement  also  provides  that  the  de 
minimis  value  in  table  5  for  2- 
ethoxyethyl  acetate  be  changed  firom  5.0 
tons  per  year  to  10.0  tons  per  year. 

The  settlement  agreement  between  the 
EPA  and  the  HSIA  requires  the  EPA:  (1) 
to  conduct  notice-and-comment 
rulemaking  in  accordance  with  section 
307(d)  of  the  Act  proposing  that 
perchloroethylene  and  trichloroethylene 
be  deleted  from  the  list  of  pollutants 
prohibited  from  use  in  cleaning  and 
washofl^  solvents  under  §  63.803(e)  of 
the  regulations  (table  4  of  the  Wood 
Furniture  NESHAP);  and  (2)  to  give 
great  weight  to  the  recommendations  of 
the  Science  Panel  of  the  Joint  Methylene 
Chloride  Characterization  Task  Force 
regarding  whether  a  reassessment  of  the 
cancer  hazard  for  methylene  chloride 
should  be  undertaken  based  on  current 
scientific  information.  The  settlement 
agreement  also  requires  the  EPA  to 
conduct  additional  notice  and  comment 
rulemaking  with  respect  to  methylene 
chloride  if  methylene  chloride  is 
reassessed  and  certain  findings  are 
made  as  a  result  of  that  reassessment. 

The  settlement  agreement  between  the 
EPA  and  the  SPI  requires  the  EPA  to 
propose  technical  amendments  to  the 
Wood  Furniture  NESHAP  that  would 
remove  the  subheadings  of 
"Nonthreshold  Pollutants."  "High- 
Concern  Pollutants."  and  "Unrankable 
Pollutants"  in  table  6.  and  to  remove 
footnote  "a"  to  table  6  which  relates  to 
these  hazard  ranking  classifications. 

This  action  proposes  changes  to  the 
Wood  Furniture  NESHAP  to  address  the 
settlement  agreements  discussed  above. 
This  action  also  proposes  clarifying 


changes  and  corrections  which  were 
identified  after  promulgation  of  the  rule. 

n.  Summary  of  Proposed  Changes 

In  order  to  affect  the  settlement 
agreement  between  the  EPA  and  the 
CMA.  and  between  the  EPA  and  the  SPI. 
the  EPA  is  proposing  to  revise  table  6  of 
the  Wood  Furniture  NESHAP. 

Table  6  Usts  those  VHAP  that  are 
thought  to  pose  a  high  concern  for 
chronic  toxicity.  The  regulations  require 
affected  sources  to  track  the  usage  levels 
of  these  chemicals  as  part  of  their 
formulation  assessment  plans.  The  EPA, 
as  a  result  of  the  negotiated  rulemaking 
process  for  the  final  rule,  included  in 
the  table  6  list  only  those  chemicals 
with  a  toxicity  composite  score  of  20  or 
higher. 

The  original  table  6  excepted  three 
glycol  ether  compounds  from  the  list  of 
VHAP  of  potential  concern  because  of 
the  relatively  low  toxicity  of  these 
compounds.  In  its  challenge  of  the  final 
rule,  the  CMA  claimed  that  additional 
glycol  ethers  should  be  excluded  from 
table  6,  and  asked  that  the  EPA  review 
toxicity  data  for  other  specified  glycol 
ether  compounds.  The  settlement 
agreement  listed  17  other  glycol  ethers 
which  the  parties  agreed  should  not.  at 
this  time,  be  considered  VHAP  of 
potential  concern  under  this  rule 
because  either  the  EPA  lacked  sufficient 
toxicity  information  on  the  compound 
or  subsequent  data  demonstrated  a  low 
toxicity  for  the  compound.  Since 
signing  the  settlement  agreement,  the 
ElPA  has  completed  a  preliminary 
literature  review  of  toxicity  studies  for 
all  of  the  listed  compounds  to  determine 
if  any  have  evidence  of  relatively  severe 
toxicity.  As  a  result  of  this  screening 
analysis,  the  EPA  believes  that  the  likely 
hfizsoxis  posed  by  these  compounds  are 
probably  well  below  the  cutoff  level  for 
treating  these  compounds  as  VHAP  of 
potential  concern  and  for  the  purposes 
of  this  rule  should  not  be  listed  in  table 
6.I  Additional  information  on  the  EPA's 
toxicity  review  can  be  found  in  the 
docket  listed  in  the  preceding 
ADDRESSES  section. 

The  original  table  6  contained 
subheadings  for  "nonthreshold" 
pollutants,  "high-concern"  pollutants, 
and  "unrankable"  pollutants.  These 
subheadings  followed  the  hazard 
ranking  classification  scheme  proposed 
in  regulations  to  implement  the 
offsetting  provisions  of  section  112(g)  of 


'  This  review  was  conducted  solely  for  this  rule 
to  conrirm  the  reasonableness  of  the  proposed 
changes  based  on  the  relative  toxicity  of  theaa 
compounds.  The  EPA  has  conducted  no  pear 
review  of  these  toxicity  findings  and  has  not 
developed  a  consensus  position  regarding  the  actual 
toxicity  of  these  compounds. 
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the  Act.  The  EPA  now  believes, 
however,  that  these  subheadings,  and 
footnote  "a"  which  relates  to  these 
subheadings,  serve  no  substemtive 
function  in  this  rule  and  should  be 
removed  from  table  6.  The  definition  of 
"VHAP  of  potential  concern"  is 
proposed  to  be  revised  to  reflect  this 
change  in  table  6. 

Section  63.803(1)(6)  is  also  being 
proposed  to  be  revised  to  eliminate  the 
reference  to  the  112(g)  regulations.  The 
formulation  assessment  plan  provision 
in  §  63.803(1)(6)  requires  that  if.  after 
November  1998.  an  affected  source  uses 
any  VHAP  of  potential  concern  Usted  in 
table  6,  it  must  keep  track  of  the  annual 
usage  of  that  chemical  and  report  to  the 
permitting  authority  if  the  usage 
exceeds  the  relevant  de  minimis  value 
for  that  chemical.  Section  63.803(1)(6) 
currently  references  section  112(g) 
regulations  to  determine  the  relevant  de 
minimis  values.  This  cross-reference  is 
not  necessary  because  table  6  is 
proposed  to  be  revised  to  include  the  de 
minimis  value  for  each  chemical.  The 
de  minimis  values  provided  in  table  6 
are  not  changed  from  the  current  values 
extrapolated  from  the  proposed  section 
112(g)  regulations. 

In  order  to  implement  the  settlement 
agreement  between  the  EPA  and  the 
CMA.  the  EPA  is  also  proposing  to 
revise  table  5  to  change  the  de  minimis 
level  for  2-ethoxyethyl  acetate  from  5.0 
to  10.0  tons  per  year.  The  EPA  has 
concluded  that  the  toxicity  for  2- 
ethoxyethyl  acetate  is  relatively  low  and 
in  the  absence  of  a  more  quantitative 
assessment  (i.e.,  an  inhalation  reference 
concentration)  for  this  chemical,  the 
EPA's  hazard  ranking  guidelines 
provide  a  default  de  minimis  value  of 
10.0  tons  per  year.  The  proposed  change 
of  the  2-ethoxyethyl  acetate  de  minimis 
value  is  thus  consistent  with  the  EPA's 
methodology. 

In  order  to  implement  the  settlement 
agreement  between  the  EPA  and  the 
HSIA.  the  EPA  is  proposing  to  revise 
table  4  of  the  Wood  Furniture  NESHAP 
by  removing  trichloroethylene  and 
p>erchloroethylene  from  the  list  of 
prohibited  cleaning  and  washo^ 
solvents.  The  EPA  intended  to  include 
in  table  4  those  pollutants  classified 
under  the  EPA's  hazard  ranking 
methodology  as  Group  A  (known 
human  carcinogen)  or  Group  B 
(probable  human  carcinogen).  The  EPA 
currently  considers  both 
perchloroethylene  and  trichloroethylene 
as  intermediately  classified  between  a 
probable  and  possible  human 
carcinogen(Group  B/C).  The  EPA  is  in 
the  process  of  revising  its  cancer  risk 
assessment  guidelines  and  is  ciurently 
reassessing  these  pollutants.  Since  a 


definitive  assessment  of  the 
carcinogenicity  of  these  two  chemicals 
has  not  been  finalized  by  the  EPA,  and 
given  the  ciurent  carcinogenicity 
classifications  of  these  chemicals,  the 
EPA  is  proposing  to  remove  them  from 
table  4.  Note,  however,  that  this 
proposed  change  in  Table  4  does  not 
imply  any  change  in  the  EPA's  current 
scientific  evaluation  of  these  pollutants, 
nor  does  it  carry  any  weight  with 
respect  to  policies  adopted  toward  these 
pollutants  in  other  regulatory  contexts. 

The  EPA  is  also  taking  this 
opportimity  to  propose  additional 
technical  and  clarifying  corrections  to 
the  final  rule.  The  EPA  is  proposing  to 
remove  caprolactam  from  the  list  of 
VHAP  in  table  2  of  the  rule  because  this 
chemical  has  been  delisted  from  the 
HAP  Ust  in  section  112(b)(1)  of  the  Act 
(61  FR  30816). 

The  EPA  is  proposing  to  revise  the 
definition  of  "organic  solvent"  to  reflect 
the  EPA's  intent  in  the  final  rule  to 
regulate  only  those  organic  solvents 
considered  HAP.  Since  the 
promulgation  of  the  NESHAP  there  has 
been  some  confusion  on  what  organic 
solvents  are  regulated  by  the  rule.  The 
work  practice  standards  in  §63.803(d)of 
the  NESHAP  include  requirements  for 
each  owner  or  operator  of  a  wood 
furniture  manufactiuing  facility  to 
develop  an  organic  solvent  accounting 
system.  In  addition,  §  63.803(f)  requires 
that  an  affected  source  use  no  more  than 
1.0  gallon  of  organic  solvent  per  booth 
to  prepare  the  surface  of  the  booth  prior 
to  applying  the  booth  coating.  The 
cuirrent  rule  defines  organic  solvent  as 
"a  volatile  organic  liquid  that  is  used  for 
dissolving  or  dispersing  constituents  in 
a  coating  or  contact  adhesive,  adjusting 
the  viscosity  of  a  coating  or  contact 
adhesive,  or  cleaning  equipment.  When 
used  in  a  coating  or  contact  adhesive, 
the  organic  solvent  evaporates  during 
drying  and  does  not  become  a  part  of 
the  dried  film."  The  definition  in  the 
final  rule  should  be  limited  to  those 
organic  solvents  which  are  HAP. 
Therefore,  the  EPA  is  proposing  to  add 
the  term  "hazardous  air  pollutant"  to 
the  definition  of  organic  solvent  (e.g., 
organic  HAP  solvent).  Elsewhere  in  the 
text  of  the  rule,  the  EPA  is  proposing  to 
replace  the  term  "organic  solvent"  with 
the  term  "organic  HAP  solvent." 

m.  Administrative  Requirements 

A.  Docket 

Docket  A-93— 10  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to,  or  otherwise  considered 
by,  the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 


the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  pubUc  to  readily 
identify  and  locate  documents  to  enable 
them  to  participate  effectively  in  the 
rulemaking  process.  The  contents  of  the 
docket  serve  as  the  record  for  purposes 
of  judicial  review  (except  forCAA 
interagency  review  materials) 
(§  307(d)(7)(A)  of  the  Act,  42  U.S.C. 
7607(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

There  are  no  additional  information 
collection  requirements  contained  in 
this  proposal.  Therefore,  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501.  et  seq.. 
is  not  required. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
EPA  is  required  to  determine  whether  a 
regulation  is  "significant,"  and 
therefore,  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  this  Executive 
Order  to  prepare  a  regulatory  impact 
analysis.  The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  proposed 
rule,  if  promulgated,  is  expected  to 
reduce  the  regulatory  burden  on 
facilities  by  relaxing  requirements 
related  to  specified  chemical 
compounds  and  by  increasing  one  of  the 
de  minimis  levels  triggering  regulatory 
action.  The  EPA  has  concluded  that 
these  changes  will  not  significantly 
impact  the  environment  or  public  health 
or  safety. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
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agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
proposed  amendments  impose  no  new 
requirements  on  regulated  entities.  The 
proposed  changes  should  actually  ease 
the  comphance  burden  of  the  Wood 
Furniture  NESHAP.  Therefore,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 


The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  aggregate,  or  for  the  private  sector  in 
any  one  year.  Nor  does  the  rule 
significantly  or  uniquely  impact  small 
governments,  because  it  contains  no 
requirements  that  apply  to  such 
governments  and  imposes  no 
obligations  upon  them.  Thus,  the 
requirements  of  the  UMRA  do  not  apply 
to  this  rule. 

The  economic  impact  analysis 
performed  for  the  original  rule  showed 
that  the  economic  impacts  from 
implementation  of  the  promulgated 
standards  would  not  be  "significant"  as 
defined  in  Executive  Order  12866.  No 
changes  are  being  made  in  these 
amendments  that  would  increase  the 
economic  impacts. 

F.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  (1)  has  been  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
addresses  an  environmental  health  or 
safety  risk  that  has  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866,  and  it  does 
not  involve  decisions  on  environmental 
health  risks  or  safety  risks  that  would 
have  a  disproportionate  effect  on 
children. 

G.  Executive  Order  12875 

Executive  Order  12875  requires  that, 
to  the  extent  feasible  and  permitted  by 
law,  no  Federal  agency  shall  promulgate 
any  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  funds  necessary  to  pay  the  direct 
costs  incurred  by  the  State,  local,  or 
tribal  government  in  complying  with  the 
mandate  are  provided  by  the  Federal 
goverrunent.  The  EPA  has  determined 
that  the  requirements  of  Executive 
Order  12875  do  not  apply  to  today's 
rulemaking,  since  no  mandate  is  created 
by  this  action. 


H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  No.  104- 
113,  §  12(d)  (15  U.S.C.  272  note)  directs 
the  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  apphcable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  the  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  the  EPA 
is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements,  Wood 
furniture  manufacturing. 

Dated;  )une  18, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  JJ — National  Emissions 
Standards  for  Wood  Furniture 
Manufacturing  Operations 

2.  Section  63.801  is  proposed  to  be 
amended  by  revising  the  definitions  for 
"Cleaning  operations".  "Disposed 
offsite",  "Equipment  leak",  "Recycled 
onsite",  "Strippable  spray  booth 
material",  "VHAP  of  potential  concern", 
and  "Washoff  operations"  and  by 
removing  the  definition  of  "Organic 
solvents",  and  adding  a  definition  of 
"Organic  HAP  solvent"  to  read  as 
follows: 

§63.801     Deflnttlons. 


Cleaning  operations  means  operations 
in  which  organic  HAP  solvent  is  used  to 
remove  coating  materials  or  adhesives 
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from  equipment  used  in  wood  furniture 
manufacturing  operations. 

Disposed  offsite  means  sending  used 
organic  HAP  solvent  or  coatings  outside 
of  the  facility  boundaries  for  disposal. 
»        •        •        •        * 

Equipment  leak  means  emissions  of 
VHAP  from  pumps,  valves,  flanges,  or 
other  equipment  used  to  transfer  or 
apply  coatings,  adhesives.  or  organic 
HAP  solvents. 

Organic  HAP  solvent  means  a  HAP 
that  is  volatile  organic  liquid  that  is 
used  for  dissolving  or  dispersing 
constituents  in  a  coating  or  contact 
adhesive,  adjusting  the  viscosity  of  a 
coating  or  contact  adhesive,  or  cleaning 
equipment.  When  used  in  a  coating  or 
contact  adhesive,  the  organic  HAP 
solvent  evaporates  during  drying  and 
does  not  become  a  part  of  the  dried  film. 

Recycled  onsite  means  the  reuse  of  an 
organic  HAP  solvent  in  a  process  other 
than  cleaning  or  washoff. 

***** 

Strippable  spray  booth  material 
means  a  coating  that: 

(1)  Is  applied  to  a  spray  booth  wall  to 
provide  a  protective  film  to  receive 
overspray  during  finishing  operations; 

(2)  That  is  subsequently  peeled  off 
and  disposed;  and 

(3)  By  achieving  (1)  and  (2)  of  this 
defintion  reduces  or  eliminates  the  need 
to  use  organic  HAP  solvents  to  clean 
spray  booth  walls. 

VHAP  of  potential  concern  means  any 
VHAP  from  the  list  in  table  6  of  this 
subpart. 

***** 

Washoff  operations  means  those 
operations  in  which  organic  HAP 
solvent  is  used  to  remove  coating  from 


wood  furniture  or  a  wood  furniture 
component. 

***** 

3.  Section  63.803  is  proposed  to  be 
amended  by  revising  paragraphs  {c)(l). 
(d).  (fl.  (i).  (j).  and  (1)(6)  to  read  as 
follows: 

§  63.803    Work  practice  standards. 

(0*  •  • 

(1)  A  minimum  visual  inspection 
frequency  of  once  per  month  for  all 
equipment  used  to  transfer  or  apply 
coatings,  adhesives.  or  organic  HAP 
solvents; 

(d)  Cleaning  and  washoff  solvent 
accounting  system.  Each  owner  or 
operator  of  an  affected  source  shall 
develop  an  organic  HAP  solvent 
accounting  form  to  record: 

(1)  The  quantity  and  type  of  organic 
HAP  solvent  used  each  month  for 
washoff  and  cleaning,  as  defined  in 
§63.801  of  this  subpart; 

(2)  The  number  of  pieces  washed  off. 
and  the  reason  for  the  washoff;  and 

(3)  The  quantity  of  spent  organic  HAP 
solvent  generated  from  each  washoff  * 
and  cleaning  operation  each  month,  and 
whether  it  is  recycled  onsite  or  disposed 

offsite. 

***** 

(f)  Spray  booth  cleaning.  Each  owner 
or  operator  of  an  affected  source  shall 
not  use  compounds  containing  more 
than  8.0  percent  by  weight  of  VOC  for 
cleaning  spray  booth  components  other 
than  conveyors,  continuous  coaters  and 
their  enclosures,  metal  filters,  or  plastic 
filters  unless  the  spray  booth  is  being 
refurbished.  If  the  spray  booth  is  being 
refurbished  (that  is,  the  spray  booth 
coating  or  other  protective  material  used 
to  cover  the  booth  is  being  replaced),  the 
affected  source  shall  use  no  more  than 
1.0  gallon  of  organic  HAP  solvent  per 


booth  to  prepare  the  surface  of  the  booth 
prior  to  applying  the  booth  coating. 

***** 

(i)  Line  cleaning.  Each  owner  or 
operator  of  an  affected  source  shall 
pump  or  drain  all  organic  HAP  solvent 
used  for  line  cleaning  into  a  normally 
closed  container. 


(j)  Gun  cleaning.  Each  owner  or 
operator  of  an  affected  source  shall 
collect  all  organic  HAP  solvent  used  to 
clean  spray  guns  into  a  normally  closed 
container. 


(6)  If  after  November  1998.  an  affected 
source  uses  a  VHAP  of  potential 
concern  listed  in  table  6  of  this  subpart 
for  which  a  baseline  level  has  not  been 
previously  established,  then  the 
baseline  level  shall  be  established  as  the 
de  minimis  level  provided  in  that  same 
table  for  that  chemical.  The  affected 
source  shall  track  the  annual  usage  of 
each  VHAP  of  potential  concern 
identified  in  this  paragraph  that  is 
present  in  amounts  subject  to  material 
safety  data  sheet  reporting  as  required 
by  the  Occupational  Safety  and  Health 
Administration.  If  usage  of  the  VHAP  of 
potential  concern  exceeds  the  de 
minimis  level  listed  in  table  6  of  this 
subpart  for  that  chemical,  then  the 
affected  source  shall  provide  an 
explanation  to  the  permitting  authority 
that  documents  the  reason  for  the 
exceedance  of  the  de  minimis  level.  If 
the  explanation  is  not  one  of  those  listed 
in  paragraphs  (l)(4)(i)  through  {l)(4)(iv) 
of  this  section,  the  affected  source  shall 
follow  the  procedures  in  paragraph  (1)(5) 
of  this  section. 

4.  Table  2  of  subpart  JJ  is  proposed  to 
be  revised  to  read  as  follows: 


Table  2.— List  of  Volatile  Hazardous  Air  Pollutants 


Chemical  name 


Acetatdehyde 

Acetamtde  

Acetonrtrte  

Acetop^enone 

2-Acetylamjnofluorine 

Acrolein  

Acrylamjde  

Acrylic  add 

Acrylonitnle 

Allyl  chlonde ... 

4-Aminobtphenyl  

Aniline  

o-Anisidine  

Benzene  

Benzidine  

BenzotricMonde  

Benzyl  chloride  

Btphenyl  


CAS  No. 


75070 
60355 
75058 
98862 
53963 

107028 
79061 
79107 

107131 

107051 
92671 
62533 
90040 
71432 
92875 
98077 

100447 
92524 
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Table  2.— List  of  Volatile  Hazardous  Air  Pollutants— Continued 


Chemical  name 


Bis(2-ethylhexyl)phthalate  (DEHP)  

Bis(chloromethyl)ethef  

Bromoform  

1 ,3-Butadiene 

CartKDn  disulfide  

CartKjn  tetrachlonde  

Cartxjnyl  sulfide  ;. 

Catechol  ". 

Chloroacetic  acid  „ 

2-Chloroacetophenone  _ 

Chlorotjenzene  

Chloroform  

Chloromethyl  methyl  ether 

Chloroprene  

Cresols  (isomers  and  mixture) 

o-Cresol  

m-Cresd  , 

p-Cresol  

Cumene  

2,4-D  (2,4-Dichlorophenoxyacetk:  acid.  indudir>g  salts  and  esters) 

DDE  (1,i-Dichloro-2.2-bis(p-chlorophenyl)ethylene)  

Diazomethane  „ 

Dibenzofuran 

1 ,2-Dibromo-3-chloropropane 

Dibutylphthalate  „ 

1 .4-Dichlorobenzene  

3.3'-Dichlorobenzidine  

Dichloroethyl  ether  (Bis(2-chloroethyl)ether)  

1 .3-Dichloropropene 

Diethanolamine  

N.N-Dimethylanlline  

Diethyl  sulfate  

3,3-Dimethoxybenzidine 

4-DJmethylaminoazobenzene 

3,3'-Dimethylt>enzidine 

DimethylcartjamoyI  chloride „ 

N.N-Dimethylformamide  

1,1-Dimethy (hydrazine  „ .•„.. 

Dimethyl  phthalate  _ 

Dimethyl  sulfate 

4,6-Dinitro-o-cresol,  and  salts 

2.4-Dinitrophenol  , 

2.4-Dinitrotoluene  

1 ,4-Dioxane  ( 1 ,4-Oiethyleneoxide)  

1 ,2-Diphenylhydrazlne  

Epichlorohydrin  (1-CMoro-2,3-epoxypropane) 

1 .2-Epoxybutane  

Ethyl  acrylale  

Ethylt>enzene  « 

Ethyl  carbamate  (Urethane) 

Ethyl  chloride  (Chloroethane)  

Ethylene  dibromide  (DIbromoethane)  

Ethylene  dichloride  {1.2-Dichloroethane) 

Ethylene  glycol 

Ethylene  oxide  

Ethylenethiourea  

Ethylidene  dichloride  (1,1-Dichloroethane) 

Formaldehyde  , 

Glycol  ethers'  

Hexachlorobenzene , 

Hexachloro- 1 ,3-butadiene 

Hexachloroethane  

Hexamethylene-1,6-diisocyanate , 

Hexamethylphosphoramide  : 

Hexane  

Hydrazine  

Hydroquinone 

Isophorone  

Maleic  anhydride _ 

Methanol  

Methyl  bromide  (Bromomethane)  

Methyl  chloride  (Chloromethane) „.. 


CAS  No. 


117817 

542881 

75252 

106990 

75150 

56235 

463581 

120809 

79118 

532274 

108907 

67663 

107302 

126998 

1319773 

95487 

106394 

106445 

98828 

94757 

72559 

334883 

132649 

96128 

84742 

106467 

91941 

111444 

542756 

111422 

121697 

64675 

119904 

60117 

119937 

79447 

68122 

57147 

131113 

77781 

534521 

51285 

121142 

123911 

122667 

106898 

106887 

140885 

100414 

51796 

75003 

106934 

107062 

107211 

75218 

96457 

75343 

50000 

118741 

87683 

67721 

822060 

680319 

110543 

302012 

123319 

78591 

108316 

67561 

74839 

74873 
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Table  2.— List  of  Volatile  Hazardous  Air  Pollutants— Continued 


Chemical  name 


Methyl  chlorofomi  (1.1,1-Trichloroethane)  .., 

Methyl  ethyl  ketone  {2-8utanone) 

Methylhydrazine  

Methyl  iodide  (lodomethane)  

Methyl  isoOutyl  ketone  (Hexone)  

Methyl  isocyanate  - 

Methyl  methacrylate 

Methyl  tert-butyl  ether  

4,4'-Methylenebis(2-chloroaniline)  

Methylene  chkaride  (Dtchloromethane)  

4,4'-Methylenediphenyl  dilsocyanate  (MDI) 

4,4'-MethylenedianilJne  

Naphthalene 

Nitrobenzene 

4-Nitrobiphenyl  

4-Nitrophenol  

2-Nitropropane  


N-Nitroso-N-methylurea 
N-Nitrosodimethylamin« 

N-Nitrosomorpholine  

Phenol  


CAS  No. 


p-Phenylenediamine  

Phosgene  

Phthalic  anhydride  

Polychtofinated  biphenyls  (Arodors)  

Polycydic  Organic  Matter* 

1,3-Propane  suttone  

beta-Propiolactone 

Propionaldehyde  

Propoxur  (Baygon) 

Propylene  dichtoride  {1.2-Dichloropropane) 

Propylene  oxide  

1 ,2-Propylenimine  {2-Methyl  azindine)  

Quinone  


Styrene 

Styrene  oxide 

2,3,7.8-Tetrachtorodibenzo-p-dk)xin  

1,1,2.2-Tetrachk)roethane 

Tetrachkjroethylene  (Perchloroethylene) 
Toluene  


2,4-Toluenediamine  

To<uene-2,4-diisocyahate 
o-Toluidine  


1 .2,4-Trichlorobenzene 
1.1,2-Tnchloroethane  ... 

Trichtoroethylene 

2,4,5-Tnchlorophenol  ... 
2,4.6-TrichlOfophenol  ... 
Triethylamine  


Trifluralin  

2.2,4-Tnmethylpentane 

Vinyl  acetate  

Vinyl  bromide  


Vinyl  chtofide  

Vinylidene  chtoride  (1,1-Dichloroettiylene) 

Xylenes  (isomers  and  mixture)  

o-Xylene 

m-Xylene  

p-Xytene 


71556 

78933 

60344 

74884 

108101 

624839 

80626 

1634044 

101144 

75092 

101688 

101779 

91203 

98953 

92933 

100027 

79469 

684935 

62759 

59892 

108952 

106503 

75445 

85449 

1336363 

1120714 

57578 

123386 

114261 

78875 

75569 

75558 

106514 

100425 

96093 

1746016 

79345 

127184 

108883 

95807 

584849 

95534 

120821 

79005 

79016 

95954 

88062 

121448 

1582098 

540841 

108054 

593602 

75014 

75354 

1330207 

95476 

108383 

106423 


•  Includes  mono-  and  di-ethers  ot  ethylene  glycol,  diethylene  glycols  and  triethylene  gtycoJ;  R-(0CH2CH2)„  RR-OR'  wtiere: 

n-  1.2.  or  3, 

R  »  alkyl  or  aryl  groups 

R'  =  R.  H,  or  groups  which,  when  removed,  yiekj  glycol  ethers  with  the  structure:  R-{OCH2CH2)n— OH. 

Polymers  are  excluded  from  the  glycol  category.  ,nno/^ 

b  Includes  organic  compounds  with  more  than  one  benzene  ring,  and  which  have  a  boiling  po«nt  greater  than  or  equal  to  100  C. 

5.  Table  4— Pollutants  excluded  from  use  in  cleaning  and  washoff  solvents  is  proposed  to  be  revised  to  read  as 
follows: 
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TABLE  4.— Pollutants  Excluded  From  Use  in  Cleaning  and  Washoff  Solvents 


Chemical  name 


CAS  No. 


4-Aminobiphenyl  _ 

Styrene  oxide  „ ". 

N-Nitrosomorpholine  ~ ~. ...... 

Dimethyl  formamide  

Hexamethylphosphofamide  

Acetamide  

4 ,4'-Methylenedianiline  

2,3,7,8-Tetrachlofodibenzo-p-dk)xin  

Beryllium  salts 

Benzidine  ....... .. 

N-Nrtroso-N-methylurea  

Bis(chloromethyl)  ether  

Dimethyl  cartamoyl  chloride 

Chromium  compourxJs  (hexavalent) 

1 ,2-Propylenimine  {2-Methyl  aziridine)  

Arsenic  arxl  irxxgantc  arsenic  compourxJs 

Hydrazine  

1,1 -Dimethyl  hydrazine  ~. 

Beryllium  compounds 

1 ,2-DibrofTX)-3-chloropropane 

N-Nitrosodimethylamine ~ 

Cadmium  compounds  _... 

Benzo  (a)  pyrene  

Polychlorinated  biphenyis  (Arodors)  

MGpiscntor .............•.••••■•••••••••••■•••••■•< 

3,3'-Dimethyl  benzidine  

Nickel  sutsulfide  . ......„................_., 

Acrylamide  „.. .- 

Hexachlorobenzene  .......... ............ 

Chlordane  „ 

1 ,3-Propane  sultone  . ........~ _.. ..... 

1 ,3-Butadiene 

Nickel  refinery  dust  _ 

2-Acetylaminoflourine 

3,3-Dtchlorobenzidine  , 

Lirxlane  (hexachlorcyclohexane,  gamma) .., 

2,4-Toluene  diamine 

Dichlofoethyl  ether  (Bis(2-chloroethyl)ether) 

1 ,2-Diphenylhydra2ine  .. 

Toxaphene  (chlorinated  camphene) 

2,4-Dinitrotoluene , 

3,3'-Dimethoxybenzidine , 

Formaldehyde  

4,4'-Methylene  bts(2-chloroanillne) , 

Acrylonitrile - , 

Ethylene  dit)romide(1,2-DibrorTX)ethane)  

DDE  (1,1-p-chlorophenyl  1-2  dichloroethylene) , 

Chlorobenzilate  «............._..«..._^..»........... 

Dichlorvos  , 

Vinyl  chlonde  „ , 

Coke  Oven  Emissions  

Ethylene  oxide  

Ethylene  thiourea  , 

Vinyl  bromide  (txomoethene)  -..-.. 

Selenium  sulfide  (rrxxio  arxl  dO  - _.„....~ 

Chloroform  „ , 

Pentachloropheno  

Ethyl  cart>amate  (Urethane) 

Ethylene  dichloride  (1,2-Dichloroethane) 

Propylene  dichlonde  (1,2-Dichloropfopane)  

Cartx)n  tetrachloride  

Benzene  „ 

Methyl  hydrazine _.......... 

Ethyl  acrylate  „...._ .-.. 

Propylene  oxide  „ 

Aniline  ., 

1 ,4-Dichlorobenzene{p) 

2,4,6-Trichlorophenol  

Bis(2-ethylhexyl)phthalate  (DEHP)  

o-Toiuidine 


92671 
96093 
64675 
59892 
68122 

680319 
60355 

101779 

90040 

1746016 

92875 
684935 
542881 

79447 

75558 

99999904 

302012 

57147 

7440417 

96128 

62759 

50328 

1336363 

76448 

119937 

12035722 

79061 

118741 

57749 

1120714 

106990 

53963 

53963 

58899 

95807 

111444 

122667 

8001352 

121142 

119904 

50000 

101144 

107131 

106934 

72559 

510156 

62737 

75014 

75218 
96457 

593602 

7488564 

67663 

87865 

51796 

107062 
78875 
56235 
71432 
60344 

140885 
75569 
62533 

106467 
88062 

117817 
95534 
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TABLE  4.— PoLLUTAffTS  Excluded  From  Use  in  Cleaning  and  Washoff  Solvents— Continued 


Chemical  name 


Propoxur  — 

1,4-Dioxane  (1,4-Diethyleneoxide)  — 

Acetakjehyde  

Bromo<omi  _ ~ 

Captan  

Epichkxohydrin  

Methylene  chlohde  (Dichloromethane) 

Dibenz  (ah)  anthracene 

Chrysene ........ 

Dimethyl  aminoazobenzene  ._..„...... 

Benzo  (a)  anthracene  

Benzo  (b)  fluoranthene 

Antimony  trioxide  

2-Nitropropane  

1,3-Dichtoropropene 

7.  12-Dimethyt)en2(a)anthracene 

Benz(c)achdine  - 

InderxXi  ,2,3-cd)pyrene 

1 ,2:7,8-Dibenzopyrene 


CAS  No. 


114261 

123911 

75070 

75252 

133062 

106898 

75092 

53703 

218019 

60117 

56553 

205992 

1309644 

79469 

542756 

57976 

225514 

193395 

189559 


6.  Table  5 — List  of  VHAP  of  Potential  Concern  Identified  by  Industry  is  proposed  to  be  revised  to  read  as  follows: 
TABLE  5.— UST  OF  VHAP  OF  POTENTIAL  CONCERN  IDENTIFIED  BY  INDUSTRY 


CAS  No. 


Chemical  name 


EPAde 

minimis, 
tons/yr 


68122  ... 
50000  .. 
75092  ... 
79469  ... 
78591  ... 
1000425 
108952  . 
111422  . 
109864  . 
111159  . 


Dimethyl  tormamide  ... 

Formaldehyde  

Methylene  chloride 

2-Nitropropane  

Isophorone  

Styrene  monornet  

Phenol  , 

Dimetharxjlamine  , 

2-Methoxyethanol 

2-Ethoxyethyl  acetate 


1.0 
02 
4.0 
1.0 
0.7 
1.0 
0.1 
5.0 
10.0 
10.0 


7.  Table  6 — VHAP  of  potential  concern  is  proposed  to  be  revised  to  read  as  follow: 

TABLE  6.— VHAP  OF  POTENTIAL  CONCERN 


CAS  No. 


Chemicai  name 


EPAde 
minimis, 
tons/yr* 


92671  ... 
96093  ... 
64675  ... 
59892  ... 
68122  ... 
680319  . 
60355  ... 
101779  . 
90040  ... 
1746016 
92875  .. 
684935 
542881 
79447  .. 
75558  .. 
57147  .. 
96128  .. 
62759  .. 
50328  .. 
1336363 
76448  .. 
119937 
79061  .. 
118741 


4-Aminobiphenyt  

Styrene  oxide 

Diethyl  sulfate  

N-NitrosofTxxpholine  

Dimethyl  tormamide  

Hexamethylphosphoramide  

Acetarrnde  

4,4"-Methylenedianiline  

o-Anisidine  

2,3,7,8-Tetrachlorodiben20-p-dioxin  .... 

Benzidine  

N-Nrtroso-N-methylurea  

BJs(chloromethyl)ether  

Dimethyl  cartjamcyl  chloride , 

1 ,2-Propylentmine  (2-Methyl  aziridine) 

1,1-Dimethyl  hydrazine  

1 ,2-Dit)romo-3-chloropropane  , 

N-Nrtrosodimethylamine 

Benzo  (a)  pyrene  

Polychlorinated  biphenyls  (Arodors)  .. 

Heptachlor , 

3,3'-DJmethyl  benzidine . 

Acrylamide  

Hexachlorot>enzene  


1.0 

1.0 

1.0 

1.0 

1.0 

0.01 

1.0 

1.0 

1.0 

0.00000006 

0.00003 

0.00002 

0.00003 

0.002 

0.0003 

0.0008 

0.001 

0.0001 

0.001 

0.0009 

0.002 

0.001 

0.002 

0.004 
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TABLE  6.— VHAP  OF  Potential  Concern— Continued 


CAS  No. 


Chemtcal  name 


EPAde 
minimis, 
tons/yr* 


57749  .... 
1120714 
106990  .. 
53963  .... 
91941  .... 
58899  .... 
95807  .... 
111444  .. 
122667  . 
80013S2 
121142  . 
119904  . 
50000  ... 
101144  . 
107131  . 
106934.. 
72559  ... 
510156  . 
62737  ... 
75014  ... 
75218  ... 
96457  ... 
593602  . 
67663  ... 
87865  ... 
51796  ... 
107062  . 
78875  ... 
56235  ... 
71432  ... 
140885  . 
75569  ... 
62533  ... 
106467  . 
88062  ... 
117817  . 
95634  ... 
114261  . 
79016  ... 
123911  . 
75070  ... 
75252  ... 
133062  . 
106898  . 
75092  ... 
127184  . 
53703  ... 
218019  , 
60117  ... 
56553  ... 
205992 
79469  ... 
542756 
57976  .., 
225514 
193395 
189559 
79345  .. 
91225  ... 
75354  ... 
87683  .. 
82688  .. 
78591  .. 
79005  .. 
74873  .. 
67721  .. 
1582098 
1319773 
108394 
75343  .. 


Chtordane 

1,3-Propar)e  suttone  .............^...■^...^....~.....~~.. 

1 ,3-  Butadiene  .... ...... ~ 

2-Acerylam(noflourine 

3,3'-DicfilorobenzidJne 

Lindane  (hexachlcxcxyclohexane,  gamma)  

2,4-Toluene  diamine  

Dichtoroethyl  ether  (Bis(2-chloroethyl)ether)  

1 ,2-Diphenylhydra2ine  -.. 

Toxaphene  (chlonnated  camphene)  ......... 

2,4-Dinitrotoluene ~ 

3,3'-Dimethoxybenzidine  .._..... . ~~..„., 

FomTatdehyde  ...... 

4,4"-Mettiylene  bis{2-chloroanifine)  

Acrylonitnle 

Ethylene  ditxomide(1.2-Dibromoethane)  , 

DDE  (1,1  -p<hlorophenyl  1  -2  dichkxoethytene) 

Chkxxjbenzilate 

Dichlorvos ... 

Vinyl  chkxide _...„_„„>....................».. 

Ethylene  oxide ».... 

Ethylene  thiourea  „ „.........~....._..... 

Vinyl  bromide  (txomoethene)  

Chloroform  .^„». 

Pentachlorophenol  ™.„... 

Ethyl  carbamate  (Urettiarw) 

Ethylene  dichloride  (l2-Dichloroethane) 

Propylene  dichlonde  (1,2-Dichtofopropane)  

CartxKi  tetrachloride  _ «... 

Benzene  _ 

CUi ji  aCijrlalB    <■■••■■••••••••■■■■••••••■•••»•••••■•■•••■•••••••■•■ 

r  ro^yiorio  oxioo  ••>••«•>•>«•••••••••■••••••■•«■■•••«•••»•••■■■•■ 

Aniline  

1 ,4-Dichlorobenzene(p) ., _ 

2,4,6-Tnchloropherx>l  _ 

Bis(2-ethylhexyl)phthalate  (DEHP)  

0-Toluidine  ~ 

Propoxur „ 

TrichloroettTylene _..„............ 

1.4-Dioxane  (1,4-Diethyleneoxide)  

Acetakjehyde  „. ........... 

Bromoform  . 

Oo^CaD   •■•■■•••■■••••■•■■••■•••»•■•••••>■•«••>•«••■>■•••■< 

Eptchtorohydrin  „. 

Methylene  chloride  (Dichloromethane)  

Tetrachloroethylene  (Perchloroethylene) 

Dibenz  (ah)  anthracene  .................. 

Chrysene  »^......... . 

Dimethyl  aminoazobenzene 

Benzo  (a)  anthracene  „ .. 

Benzo  (b)  fluoranthene  „ .. . 

2-Nitropropane  „ 

1 ,3-Dichloropropene „ 

7.12-D»n>ethylt>enz(a)anthracene 

B€nz(c)acr)dine  

lndeno(l  ,2.3-cd)pyrer» „ 

1 ,2:7,&-Dibenzopyrene  ^^...,.....„......._„..„.., 

1 ,1 ,2,2-Tetrachloroethane ... 

Ouinoline 

Vinylidene  chloride  (1,1-Dichloroethylene) 

Hexachlorobutadiene  

Pentachloronitrobenzene  (Ouintobenzene)  

Isophorone  

1,1,2-Tnchloroethane  , 

Mettiyl  chloride  (Chloromethane) ~..... 

Hexachloroethane .... ....... 

Tnfluralin   _ ^.. 

Cresols/Cresylic  acid  (isomers  and  mixture)  .... 

nn-Cresol  , 

Ethylidene  dichloride  (1,1-Dichtoroettiane) 


0.005 

0.003 

0.007 

0.0005 

0.02 

0.005 

0.002 

0.006 

0.009 

0.006 

0.002 

0.01 

0.2 

0.02 

0.03 

0.01 

0.01 

0.04 

0.02 

0.02 

0.09 

0.06 

0.06 

0.09 

0.07 

0.08 

0.08 

0.1 

0.1 

0.2 

0.1 

0.5 

0.1 

0.3 

0.6 

0.5 

0.4 

2.0 

1.0 

0.6 

0.9 

2.0 

2.0 

2.0 

4.0 

4.0 

0.01 

0.01 

1.0 

0.01 

0.01 

1.0 

1.0 

0.01 

0.01 

0.01 

0.01 

0.03 

0.0006 

0.04 

0.09 

0.03 

0.7 

0.1 

1.0 

0.5 

0.9 

1.0 

1.0 

1.0 
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TABLE  6.— VHAP  OF  POTENTIAL  Concern— Continued 


CAS  No. 


Chemical  name 


EPAde 
minimis, 
tons/yr* 


95487  

106445  ... 

74884  

100425  ... 
107051  ... 
334883  ... 

95954  

133904  ... 
106887  ... 
108054  ... 
126998  ... 
123319  ... 

92933  

56382  

13463393 

60344  

151564  ... 

77781  

107302  ... 

57578  

100447  ... 

98077  

107028  ... 
584849  ... 

75741  

78002  

12108133 
624839  ... 

77474  

62207765 
10210681 

79118  

534521  ... 
101688  ... 
108952  ... 

62384  

98862  

108316  ... 
532274  ... 

51285  

109864  ... 

98953  

74839  

75150  

121697  ... 
106514  ... 
123386  ... 
120809  ... 

85449  

463581  ... 
132649  ... 
100027  ... 
540841  ... 
111422  ... 
822060  ... 


oOesol 

p-Cresol „, 

Methyl  KXJtde  (lodomethane) 

Styrene 

Altyt  chlonde 

Dtazomethane  

2,4,5-TrichlorophefX)l  

Chioramben 

1 .2-Epoxytxjtane 

Vinyl  acetate  

CNoroprene  «.».......„. 

Hydroquinone 

4-Nitrobiphefry*  

Parathion  


Nickel  Cafbonyl 

Methyl  hydrazine 

Ethylene  imine  

Dimethyl  surtate  

Chloromethyl  methyl  ether 

tjeta-Propiolactone  

Benzyl  chlonde „..-„ 

Benzotnchtoride  

Acrolein  


2.4-Toluene  dnsocyanata 

Tetramethyl  lead  _ 

Tetraethyl  lead  

Methylcydopentadwnyl  manganese 

Methyl  isocyanate  

Hexachlorocyclopentadiene  ..... 

Fluomine  .................. 

Cobalt  cartxjnyl  „ _.._ 

Chkxoacetic  acid  

4,6-Dinitro-o-Cfeso(,  and  salts 

Methylene  diphenyl  diisocyanate 

Phenol  

Mercury,  (acetato-o)  phenyl 

Acetophenone  

Maleic  anhydride .„ .... 

2-Chlofoacetophenone 

2,4-Dinitrophenol _.......... 

2-Methyoxy  ettunol 

Nitrobenzene 

Methyl  bromide  (Bromomethane)  .... 

Cartxjn  disulfide  

N.N-Dimethylamline  „ 

Ouinone 

PropwnaJdehyde  

Catechol  

PtTttialic  anhydride . 

Cartxjnyl  sulfide  . 

Dibenzofurans  

4-NitropherK3l ., 

2,2,4-Trimethylpentane  

Diethanolamine  .... 

Hexamethylene-1 ,6-diisocyanate  ..... 

Glycol  ethers'  

Polycyciic  organic  matter  '>  


..../^.. 


1.0 
1.0 
1.0 


.0 
.0 
.0 
.0 
.0 
.0 
.0 
.0 


1. 
1. 
1. 
1. 
1. 
1. 
1. 
1. 

1.0 
1.0 
0.1 
0.1 
0.006 
0.0003 
0.1 
0.1 
0.1 

0.04 
0.0006 

0.04 
0.1 

0.01 

0.01 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 

0.01 
1.0 
1.0 

0.06 
1.0 

10.0 
1.0 

10.0 
1.0 
1.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 

0.01 


*  These  values  are  based  on  the  de  minimis  levels  provided  in  the  proposed  rulemaking  pursuant  to  section  1 1 2{q)  of  ttie  Act  using  a  70-year 
lifetime  exposure  duration  for  aU  VHAP.  Default  assumptions  arxj  the  de  minimis  values  based  on  infiaiation  reference  doses  (RfC)  are  not 
changed  by  this  adjustment. 

•Except  for  ethylene  glycol  txjtyl  ether,  ethylene  glycol  ethyl  ether  (2-ettx)xy  etharxjl),  ethylene  glycol  hexyl  ether,  ethylene  glycol  methyl  ether 
(2-methoxyethanol),  ethylene  glycol  phenyl  ether,  ethylene  glycol  propyl  ether,  ethylene  glycol  mono-2-ethylhexyl  ether,  diethylene  glycol  txityl 
ether,  dratnylerw  glycol  etfiyl  etfier,  diethylene  glycol  methyl  ether,  diethylene  glycol  hexyl  ether,  diethylene  glycol  pTienyl  ether,  diethylene  glycol 
propyl  ether,  triethylene  glycol  txrtyl  etfier,  triemylene  glycol  etfiyl  ether,  thethylene  glycol  metfiyi  etfier,  triethylene  glycol  propyl  ether,  ethylene 
glycol  butyl  ether  acetate,  ethylene  glycol  ethyl  etfier  acetate,  and  diethylene  glycol  ethyl  etfier  acetate. 

"Except  for  benzo(b)fluorantfiene,  benzo(a)arrthracene,  benzo(a)pyrene,  7,12-dimethylbenz(a)anthracene,  benz(c)acridine,  chrysene, 
dibenz(ah)  anthracene,  1 .2:7,&-dibenzopyrene,  indeno(l.2,3-cd)pyrene.  but  including  dioxins  and  furans. 

[FR  Doc.  98-16800  Filed  6-23-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
(FRL-«114-6] 
RIN  206O-AG85 

Quality  Assurance  and  Waste 
Characterization  Program  Documents 
Applicable  to  Transuranic  Radioactive 
Waste  From  the  Idaho  National 
Environmental  and  Engineering 
Laboratory  Proposed  for  Disposal  at 
the  Waste  Isolation  Pilot  Plant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability;  opening 

of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of.  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (EXDE)  documents  on  quality 
assurance  and  waste  characterization 
programs  appUcable  to  transuranic 
(TRU)  radioactive  waste  at  the  Idaho 
National  Environmental  and 
Engineering  Laboratory  (INEEL) 
proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP).  The 
documents  include:  "Idaho  National 
Environmental  and  Engineering 
Laboratory  Quality  Assurance  Project 
Plan  For  the  Transuranic  Waste 
Characterization  Program"  (dated 
August  31. 1997).  "Program  Plan  for 
Certification  of  INEEL  Contact-Handled 
Stored  Transuranic  Waste"  (dated 
October  1997).  and  "INEEL  TRU  Waste 
Characterization,  Transportation,  and 
Certification  Quality  Program  Plan" 
(dated  December  1997).  These 
documents  are  available  for  review  in 
the  public  dockets  listed  in  ADDRESSES. 
The  EPA  will  use  these  documents  to 
evaluate  INEEL's  quality  assurance  and 
waste  characterization  programs  and 
processes  for  compliance  with  the  WIPP 
compliance  criteria.  The  EPA  will 
conduct  a  review  at  DOE's  Carlsbad 
Area  Office  the  week  of  July  6.  1998,  to 
verify  the  proper  establishment  of 
applicable  nuclear  quality  assurance 
(QA)  requirements  and  QA  procedures 
of  INEEL,  and  to  review  documents 
regarding  the  capability  of  INEEL  to 
properly  perform  waste 
characterization.  The  EPA  will  perform 
an  inspection  at  INEEL  the  week  of  July 
27,  1998,  for  the  purpose  of  evaluating 
the  implementation  of  these  programs. 
This  notice  of  the  inspection  and 
comment  period  accords  with  the  EPA's 
WIPP  compliance  criteria  at  40  CFR  Part 
194. 


DATES:  The  EPA  is  requesting  public 
comment  on  these  documents. 
Comments  must  be  received  by  the 
EPA's  official  Air  Docket  on  or  before 
July  24,  1998. 

ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-93-02,  Air 
Docket.  Room  M-1500  (LE-131),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W..  Washington.  DC  20460. 

The  DOE  dociunents,  "Idaho  National 
Environmental  and  Engineering 
Laboratory  Quality  Assurance  Project 
Plan  For  The  Transuranic  Waste 
Characterization  Program"  (dated 
August  31.  1997),  "Program  Plan  for 
Certification  of  INEEL  Contact-Handled 
Stored  Transuranic  Waste"  (dated 
October.  1997).  and  "INEEL  TRU  Waste 
Characterization.  Transportation,  and 
Certification  Quality  Program  Plan" 
(dated  December  1997),  are  available  for 
review  in  the  official  EPA  Air  Docket  in 
Washington,  DC.  Docket  No.  A-93-02, 
Category  X-B,  and  at  the  following  three 
EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library.  Hours:  Monday- 
Thursday,  10am-9pm.  Friday-Saturday. 
10am-6pm,  and  Sunday  lpm-5pm;  in 
Albuquerque  at  the  Government 
Publications  Department.  Zimmerman 
Library.  University  of  New  Mexico. 
Hours:  Monday-Thursday.  8am-9pm. 
Friday.  8am-5pm.  Saturday-Sunday, 
lpm-5pm;  and  in  Santa  Fe  at  the 
Fogelson  Library.  College  of  Santa  Fe, 
Hours:  Monday-Thursday.  8am-12pm. 
Friday,  8am-5pm,  Saturday,  9am-5pm, 
and  Sunday,  lpm-9pm. 

As  provided  in  the  EPA's  regulations 
at  40  CFR  Part  2,  and  in  accordance 
with  normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopying. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Chuck  Byrum.  Office  of  Radiation  and 
Indoor  Air.  (505)  665-7555.  or  call  the 
EPA's  24-hour  toll-free  WIPP 
Information  Line,  1-800-33 1-WIPP. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  IX)E  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Land  Withdrawal  Act  (LWA) 
of  1992  (Pub.  L.  No.  102-579),  as 
amended  (Pub.  L.  No.  104-201).  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  half-Uves  greater  than 
twenty  years),  in  concentrations  greater 
than  100  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Most 
TRU  waste  consists  of  items 


contaminated  during  the  production  of 
nuclear  weapons,  such  as  rags, 
equipment,  tools,  and  organic  and 
inorganic  sludges. 

On  May  13,  1998,  the  EPA  announced 
its  final  compliance  certification 
decision  to  the  Secretary  of  Energy 
(published  May  18,  1998,  63  FR  27354). 
This  decision  states  that  the  WIPP  will 
comply  with  the  EPA's  radioactive 
waste  disposal  regulations  at  40  CFR 
Part  191,  subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (1)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i),  194.24(c)(3),  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (condition  2 
of  Appendix  A  to  40  CFR  Part  194);  and 
(2)  prohibit  shipment  of  TRU  waste  for 
disposal  at  WIPP  from  any  site  other 
than  LANL  until  the  EPA  has  approved 
the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  §  194.24(c)(4) 
(condition  3  of  Appendix  A  to  40  CFR 
Part  194).  The  EPA's  approval  process 
for  waste  generator  sites  is  described  in 
§  194.8.  As  part  of  the  EPA's  decision- 
making process,  the  DOE  is  required  to 
submit  to  the  EPA  appropriate 
documentation  of  quality  assurance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  the  EPA  will 
place  such  documentation  in  the  official 
Air  Docket  in  Washington,  D.C.,  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

The  documents  submitted  to  the  EPA 
for  INEEL  are:  "Idaho  National 
Environmental  and  Engineering 
Laboratory  Quality  Assurance  Project 
Plan  For  The  Transuranic  Waste 
Characterization  Program"  (dated 
August  31,  1997),  "Program  Plan  for 
Certification  of  INEEL  Contact-Handled 
Stored  Transuranic  Waste,"  (dated 
October.  1997),  and  "INEEL  TRU  Waste 
Characterization,  Transportation,  and 
Certification  Quality  Program  Plan," 
(dated  December  1997).  The  "Idaho 
National  Environmental  and 
Engineering  Laboratory  Quality 
Assurance  Project  Plan  For  The 
Transuranic  Waste  Characterization 
Program"  sets  forth  the  waste 
characterization  procedures  for  TRU 
wastes  at  INEEL.  The  "Program  Plan  for 
Certification  of  INEEL  Contact-Handled 
Stored  Transuranic  Waste"  sets  forth  the 
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procedures  to  certify  contact-handled 
stored  TRU  waste.  The  "INEEL  TRU 
Waste  Characterization,  Transportation, 
and  Certification  Quality  Program  Plan" 
sets  forth  the  quality  assurance  program 
that  the  DOE  purports  to  comply  with 
the  requirements  of  §  194.22.  After  the 
EPA  reviews  these  dooiments  for 
adequacy,  the  EPA  will  conduct  an 
inspection  of  a  DOE  audit  of  the  site  to 
determine  whether  the  requirements  set 
out  in  these  documents  are  being 
adequately  implemented  in  accordance 
with  Conditions  2  and  3  of  the  EPA's 
WIPP  certification  decision  (Appendix 
A  to  40  CFR  Part  194).  In  accordance 
with  §  194.8  of  the  WIPP  compUance 
criteria,  the  EPA  is  providing  the  public 
30  days  to  comment  on  the  docimients 
placed  in  the  EPA's  docket  relevant  to 
the  site  approval  process. 

If  the  EPA  determines  that  the 
provisions  in  the  docimients  are 
adequately  implemented,  the  EPA  will 
notify  the  DOE  by  letter  and  place  the 
letter  in  the  official  Air  Docket  in 
Washington,  D.C.,  and  in  the 
informational  docket  locations  in  New 
Mexico.  A  positive  approval  letter  will 
allow  the  EXDE  to  begin  shipping  TRU 
waste  from  INEEL.  The  EPA  will  not 
make  a  determination  of  compliance 
prior  to  the  inspection  or  before  the  30- 
day  comment  period  has  closed. 

Information  on  the  EPA's  radioactive 
waste  disposal  standards  (40  CFR  Part 
191),  the  compliance  criteria  (40  CFR 
Part  194).  and  the  EPA's  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket.  Dockets  No.  R-89-01.  A-92-56, 
and  A-93-02,  respectively,  and  is 
available  for  review  in  Washington. 
D.C..  and  at  the  three  EPA  WIPP 
informational  docket  locations  in  New 
Mexico.  The  dockets  in  New  Mexico 
contain  only  major  items  from  the 
official  Air  Docket  in  Washington,  D.C., 
plus  those  documents  added  to  the 
official  Air  Docket  after  the  October 
1992  enactment  of  the  WIPP  LWA. 

Dated:  )une  16.  1998. 
Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(PR  Doc.  98-16798  Filed  6-23-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  763 
tOPPTS-62155;  FRL-5762-3) 

Asbestos-Containing  Materials  in 
Schools;  State  Request  for  Waiver 
from  Requirements 

AGENCY:  Environmental  F^tection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  waiver. 

summary:  EPA  has  received  from  the 
Commonwealth  of  Massachusetts  a 
request  for  a  waiver  from  the 
requirements  of  40  CFR  part  763, 
subpart  E,  Asbestos-Containing 
Materials  in  Schools  regulations.  This 
document  announces  an  opportunity  for 
pubUc  review  and  conmient  on  the 
Massachusetts  waiver  request. 
DATES:  Comments  on  the  waiver  request 
must  be  received  by  July  24, 1998. 
ADDRESSES:  Written  comments  must  be 
sent  in  triplicate,  identified  by  the 
docket  control  number  OPPTS-62155 
to:  James  M.  Bryson,  Regional 
Abatement  Coordinator,  Environmental 
Protection  Agency.  Office  of  Ecosystem 
Protection.  CPT  Region  1.  John  F. 
Kennedy  Federal  Building,  Boston,  MA 
02203-0001.  Copies  of  the 
Massachusetts  waiver  request  are  on  file 
and  may  be  reviewed  at  the  EPA  Region 
I  Office. 

Comments  and  data  may  also  be 
submitted  electronically  to 
bryson .  jamesm@epamai  1 .  epa .  gov . 
Follow  the  instructions  under 
SUPPLEMENTARY  INFORMA-HON  of 
this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality' 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Bryson  at  617-565-3836. 


SUPPLEMENTARY  INFORMATION:  This 
document  is  issued  under  the  authority 
of  Title  n  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2641,  et 
seq.  TSCA  Title  II  was  enacted  as  part 
of  the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA),  Pub.  L.  99-519. 
AHERA  is  the  name  commonly  used  to 
refer  to  the  statutory  authority  for  EPA's 
rules  affecting  asbestos  in  schools.  For 
purposes  of  this  document,  EPA  will 
use  the  AHERA  designation. 

In  the  Federal  Register  of  October  30, 
1987  (52  FR  41946),  EPA  issued  a  final 
rule  as  required  in  AHERA,  the 
Asbestos-Containing  Materials  in 
Schools  Rule  (40  CFR  part  763,  subpart 
E),  which  requires  all  Local  Education 
Agencies  (LEAs)  to  identify  Asbestos- 
Containing  Building  Materials  (ACBMs) 
in  their  school  buildings  and  to  take 
appropriate  actions  to  control  the 
release  of  asbestos  fibers.  The  LEAs  are 
required  to  describe  their  asbestos 
control  activities  in  management  plans, 
which  must  be  available  to  all 
concerned  persons  and  submitted  to  the 
State  Governor's  Designee.  The  rule 
requires  LEAs  to  use  specially  trained 
and  accredited  persons  to  conduct 
inspections  for  asbestos,  develop 
management  plans,  emd  design  and 
conduct  actions  to  control  asbestos.  The 
recordkeeping  and  reporting  burden 
associated  with  waiver  requests  was 
approved  under  OMB  control  number 
2070-0091.  This  dociunent  merely 
announces  the  Agency's  receipt  of  a 
waiver  request  and  therefore,  imposes 
no  additional  burden  beyond  that  which 
was  covered  under  existing  OMB 
control  number  2070-0091.  Send  any 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  to  Chief,  Information  PoUcy 
Branch  (2136),  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460  and  to  the  Office 
of  Information  and  Regulatory  Afi^airs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  "Attention: 
Desk  Officer." 

Under  section  203  of  AHERA,  EPA 
may,  upon  request  of  a  State  Governor 
and  after  notice  and  comment  and 
opportunity  for  a  public  hearing  in  the 
State,  waive  in  whole  or  in  part  the 
requirements  of  the  rule  promulgated 
under  section  203,  if  the  State  has 
established  and  is  implementing  or 
intends  to  implement  a  program  of 
asbestos  inspection  and  management 
which  is  at  least  as  stringent  as  the 
requirements  of  40  CFR  part  763, 
subpart  E.  The  AHERA  rule  requires 
that  specific  information  be  included  in 
a  waiver  request.  The  rule  establishes  a 
process  for  EPA  to  review  waiver 
requests,  and  sets  forth  procedures  for 
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oversight  and  rescission  of  waivers 
granted  to  the  States. 

The  rule  requires  States  seeking 
waivers  to  submit  requests  to  the 
Regional  Administrator  for  the  EPA 
Region  in  which  the  State  is  located. 
EPA  is  hereby  issuing  a  notice  in  the 
Federal  Register  announcing  receipt  of 
the  request  and  sohciting  written 
comments  from  the  public  pertaining  to 
the  Conmionwealth  of  Massachusetts' 
AHERA  waiver  request.  Comments  must 
be  submitted  by  August  24,  1998.  If 
during  the  comment  period,  EPA 
receives  a  written  objection  to  the 
State's  request,  EPA  will  schedule  a 
hearing  to  be  held  in  the  affected  State 
after  the  close  of  the  comment  p>eriod. 

On  September  26.  1997.  Acting 
Governor  Argeo  Paul  Cellucci  submitted 
to  John  P.  DeVillars,  Regional 
Administrator,  EPA  Region  I,  a  request 
for  a  waiver  under  40  CFR  763.98.  The 
request  was  received  by  the  EPA 
Regional  Office  on  September  27,  1997. 
The  State's  submittal  requested  a  waiver 
from  all  requirements  of  40  CFR  part 
763.  subpart  E. 

The  Massachusetts  waiver  request 
was  deemed  complete  by  EPA  on 
October  14. 1997.  in  that  it  contained  all 
of  the  following  provisions  which  are 
required  by  the  AHERA  regulations. 

1.  A  copy  of  the  State  provisions  and 
proposed  provisions  relating  to  its 
program  of  asbestos  inspection  and 
management  in  schools  for  which  the 
request  is  made. 

2.  The  name  of  the  State  agency  that 
is  responsible  for  administering  and 
enforcing  the  requirements  for  which  a 
waiver  is  requested.  The  names  and  job 
titles  of  responsible  officials  in  that 
agency,  and  telephone  numbers  whom 
the  officials  can  be  contacted. 

3.  Detailed  reasons,  supporting 
papers,  and  the  rationale  for  concluding 
that  the  State's  asbestos  inspection  and 
management  program  provisions,  for 
which  the  request  is  made,  are  at  least 
as  stringent  as  the  requirements  of  40 
CFR  part  763,  subpart  E. 

4.  A  discussion  of  any  special 
situations,  problems,  and  needs 
pertaining  to  the  waiver  request 
accompanied  by  an  explanation  of  how 
the  State  intends  to  handle  them. 

5.  A  statement  of  the  resources  that 
the  State  intends  to  devote  to  the 
administration  and  enforcement  of  the 
provisions  relating  to  the  waiver 
request. 

6.  Copies  of  any  specific  or  enabling 
State  laws  and  regulations  relating  to 
the  request,  including  provisions  for 
assessing  criminal  and/or  civil 
penalties. 

7.  Assurance  from  the  Governor, 
Attorney  General,  or  the  legal  counsel  of 


the  lead  agency  that  has  the  legal 
authority  necessary  to  carry  out  the 
requirements  relating  to  the  request. 

EPA  may  waive  some  or  all  of  the 
requirements  of  40  CFR  part  763. 
subpart  E  if: 

1.  The  State  has  the  legal  authority 
necessary  to  carry  out  the  provisions  of 
asbestos  inspection  and  management  in 
schools  relating  to  the  waiver  request. 
The  Massachusetts  Department  of  Labor 
and  Workforce  Development  recognizes 
that  asbestos  exposure  in  schools  (and 
elsewhere)  is  a  serious  concern.  The 
Massachusetts  General  Assembly  also 
recognized  this,  and  during  a  1987 
legislative  session  a  bill  was  passed — 
Mass  Gen.  Laws  ch.  149.  Sec.  6C- 
authorizing  the  Air  Pollution  Control 
Division.  Massachusetts  Department  of 
Labor  and  Workforce  Development,  to 
implement  State  requirements  under 
AHERA  to  estabUsh  a  certification 
program  for  abatement  contractors, 
develop  and  implement  asbestos  work 
practices  and  exposure  standards, 
collect  fees,  and  levy  fines.  Effective 
June  30.  1993.  the  revised 
Massachusetts  asbestos  regulation 
required  the  certification  of  all  persons 
engaging  in  asbestos-related  work.  The 
requirement  applies  to  all  public  and 
commercial  buildings  as  well  as 
schools.  The  revised  regulation  also 
contains  more  stringent  work  practices 
for  asbestos  abatement  and  expands  the 
enforcement  capabilities  of  the  State  in 
regards  to  false  training  documents 
submitted  to  obtain  certification.  The 
Massachusetts  General  Assembly  has 
enacted  authority  for  the  Massachusetts 
Department  of  Labor  and  Work  Force 
Development  to  enforce  rules  and 
regulations  to  minimize  the  risk  to  the 
public  from  exposure  to  asbestos, 
including  requirements  for  asbestos 
management  plans  to  be  submitted  and 
implemented  by  schools.  All  requisite 
legislative/legal  authority  to  implement 
the  AHERA  waiver  program  has  been 
adopted,  and  no  problems  are 
anticipated  in  meeting  waiver 
objectives. 

2.  The  State's  program  of  asbestos 
inspection  and  management  in  schools 
relating  to  the  waiver  request  and 
implementation  of  the  program  will  be 
at  least  as  stringent  as  the  requirements 
of  40  CFR  part  763.  subpart  E.  On 
August  25.  1997,  Massachusetts  adopted 
the  requirements  of  40  CFR  part  763, 
subpart  E  in  their  entirety,  with  the 
exception  of  §§  763.97  and  763.98,  into 
the  Massachusetts  Department  of  Labor 
and  Workforce  Development  Regulation 
No.  453  CMR  6.00  "The  Removal, 
Containment  or  Encapsulation  of 
Asbestos  School  Requirements."  The 
State  indicated  in  its  August  25, 1997 


letter  that  it  intends  to  administer  these 
regulations  in  a  manner  that  will  be  at 
least  as  stringent  as  the  requirements  of 
40  CFR  part  763,  subpart  E. 

3.  The  State  has  an  enforcement 
mechanism  to  allow  it  to  implement  the 
program  described  in  the  waiver 
request.  The  State  conducts  routine 
AHERA  inspections  and  abatement 
insp)ections.  Routine  AHERA 
inspections  result  in  a  determination  of 
compliance  regarding  the  creation, 
maintenance  and  implementation  of  an 
adequate,  updated  management  plan. 
Abatement  inspections  focus  on 
assessing  compliance  with  the  AHERA 
and  State  asbestos  requirements, 
including  such  things  as 
implementation  of  appropriate  work 
practices,  compliance  with  accreditation 
(State  Certification)  requirements  and 
proper  recordkeeping. 

Aoatement  inspections  are  initiated  as 
a  result  of  tips  or  complaints,  to  assess 
compliance  with  any  applicable  State  or 
EPA  asbestos  rules.  In  addition,  the 
State  will  continue  to  update  its  existing 
Neutral  Administrative  Inspection 
Scheme  (NAIS)  in  support  of  targeting 
LEAs  and  other  persons  for  AHERA 
compliance  insjiections.  The  NAIS  will 
include  a  specific  method  or  criteria  for 
selecting  inspection  targets  and  will 
comply  with  EPA's  National 
Compliance  Monitoring  Strategies  for 
AHERA.  The  State  also  has  completed 
an  enforcement  response  policy  to 
determine  the  most  appropriate 
enforcement  action  for  each  violation  of 
the  State's  laws  and  regulations. 

4.  The  State  has  qualified  persoimel  to 
carry  out  the  provisions  relating  to  the 
waiver  request.  The  State  has  18 
employees  trained  to  stringently 
enforce,  the  requirements  of  40  CFR  part 
763,  subpart  E.  The  program  will  be 
carried  out  by  staff  in  the  Massachusetts 
Department  of  Labor  and  Workforce 
Development.  Of  these,  four  staff  work 
full-time  under  the  EPA  TSCA  Asbestos 
Enforcement  Grant.  These  staff  are  fully- 
trained  and  certified  as  Building 
Inspector/Management  Planners  and 
Contractor/Supervisors.  Two  of  four 
staff  persons  are  conducting  full  AHERA 
inspections.  One  staff  person  is 
conducting  Worker  Protection  Rule  (40 
CFR  part  763,  subpart  E)  inspections 
and  is  currently  training  to  conduct  full 
AHERA  inspections.  The  fourth  person 
administers  the  grant  with  EPA  and 
works  on  case  development  resulting 
from  inspections. 

5.  Tlie  State  will  devote  adequate 
resources  to  the  administration  and 
enforcement  of  the  asbestos  inspection 
and  management  provisions  relating  to 
the  waiver  request.  Based  upon  review 
by  the  EPA  Region  I  Office,  the  Agency 
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feels  that  the  resources  developed  by  the 
Massachusetts  Department  of  Labor  and 
Workforce  Development  are  adequate  to 
effectively  implement  and  administer 
the  asbestos  program  in  Massachusetts. 

6.  Final  approval  of  the  program  by 
EPA  will  require  effective 
implementation  and  continued  use  of 
the  EPA-approved  NAIS,  logging  and 
tracking  system,  enforcement  strategy 
and  standard  operating  procedures, 
enforcement  response  policy,  and 
communication  strategy.  EPA's  final 
approval  of  the  State's  program  will 
require  the  State  to  continue  to  provide 
adequate  resources  to  support  the 
administration  of  the  program. 

The  reporting  and  recordkeeping 
provisions  relating  to  State  waivers  from 
the  requirements  of  the  Asbestos- 
Containing  Materials  in  Schools  Rule  at 
40  CFR  part  763  have  been  approved  by 
OMB  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  and  its 
implementing  regulations  at  5  CFR  part 
1320  and  assigned  OMB  control  nimiber 
2070-0091. 

With  this  notice.  EPA  is  hereby 
aiuiouncing  receipt  of  the  State's  request 
and  soliciting  written  comments  from 
the  public  pertaining  to  the 
Commonwealth  of  Massachusetts' 
AHERA  waiver  request.  Comments  must 
be  submitted  by  July  24.  1998.  If  during 
the  comment  period.  EPA  receives  a 
written  objection  to  the  State's  request, 
EPA  will  schedule  a  hearing  to  be  held 
in  the  Commonwealth  after  the  close  of 
the  comment  period. 

The  ofHcial  record  for  this  document, 
as  well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  number  "OPPTS-62155" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  ofScial 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

bryson.jamesm@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPPTS- 
62155."  Electronic  comments  on  this 


document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects  in  Part  763 

Environmental  protection.  Asbestos, 
Administrative  practice  and  procedure, 
Hazardous  substances.  Imports, 
Intergovernmental  relations.  Labeling, 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Schools. 

Dated:  June  15. 1998. 
John  P.  DeVillara, 

Regional  Administrator,  Region  I. 

IFR  Doc.  98-16770  Filed  6-23-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  98-3967;  Notice  1] 

RIN2127-AG88 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Federal  motor  vehicle  safety 
standard  on  lighting  to  relieve  design 
restrictions  that  may  inadvertently 
prevent  the  implementation  of  certain 
new-technology  light  sources  in  motor 
vehicle  lamps.  These  are  light  emitting 
diodes  (LEDs)  and  miniatiue  halogen 
bulbs.  The  standard  would  be  amended 
to  add  two  paragraphs  reflecting  SAE 
specifications  for  measurement  of 
photometries  in  taillamps  and  in  certain 
stop  and  turn  signal  lamps  with  more 
than  one  lighted  section  and  for  LED 
heat  testing.  The  agency  issued  a 
proposal  on  these  issues  in  1994.  but 
terminated  rulemaking  the  following 
year.  These  issues  are  being  revisited  in 
response  to  a  petition  for  rulemaking 
from  Reitter  &  Schefenacker  GmbH  & 
Co.  KG. 

DATES:  Coirunents  are  due  on  the 
proposal  August  10,  1998.  The  proposed 
effective  date  is  one  year  after 
publication  of  the  final  rule.  However, 
the  agency  is  soliciting  comments  on 
whether  optional  compliance  should  be 
allowed  in  advance  of  that  date. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL— 401.  400 


Seventh  Street,  S.W.,  Washington,  D.C. 
20590  (Docket  hours  are  from  10:00  a.m. 
to  5:00  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Flanigan,  Office  of  Safety 
Performance  Standards  (202-366-4918). 
SUPPLEMENTARY  INFORMATION: 

Introduction 

On  April  8, 1994,  the  agency 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  Federal 
Motor  Vehicle  Safety  Standard  No.  108, 
"Lamps.  Reflective  Devices,  and 
Associated  Equipment."  to  relieve 
design  restrictions  that  may 
inadvertently  prevent  the 
implementation  of  certain  new- 
technology  light  sources  in  lamps  (59 
FR  16788).  These  new  lamp 
technologies  include  light-emitting 
diodes  (LEDs).  miniature  halogen  bulbs, 
and  other  light  sources  with  a  limited 
luminous  flux.  Luminous  flux  is  the 
total  light  emitted  from  a  light  source, 
in  all  directions.  All  these  light  sources 
will  be  referred  to  as  "limited  flux  light 
sources"  hereafter.  Compared  with  light 
sources  with  traditional  filaments,  non- 
filament  light  sources  such  as  LED  and 
miniature  halogen  light  sources  emit 
only  a  fraction  of  the  luminous  flux  of 
filament  light  sources.  Consequently,  to 
achieve  the  same  performance  as  a 
single  traditional  filament  light  source, 
it  is  necessary  to  use  multiple  non- 
traditional  light  sources,  hence  their 
identification  as  "limited  flux  light 
sources."  In  the  1994  proposal,  the 
agency  asked  for  comment  on  how  it 
might  specify  a  means  of  determining 
the  number  of  equivalent  lighted 
sections  for  lamps  equipped  with  these 
new  lamp  technologies.  "The  agency 
wishes  Standard  No.  108  to  be 
responsive  to  new  technologies  and  to 
remove  inadvertent  impediments  to 
their  implementation.  The  notice  also 
proposed  a  performance  requirement  to 
determine  an  LED  lamp's  ability  to 
maintain  photometric  compliance  under 
increased  temperature  conditions. 

The  requirements  contained  in 
Standard  No.  108  for  signal  lamps  are 
based  on  Society  of  Automotive 
Engineers  (SAE)  Standards  and 
Recommended  Practices  that  were 
developed  to  accommodate 
incandescent  bulbs,  i.e.,  those  with 
filaments.  These  were  developed  many 
years  before  LEDs  when  incandescent 
bulbs  were  the  only  light  sources  in  use 
at  that  time.  New  lighting  source 
technologies  have  arisen  that  have 
fundamentally  different  characteristics 
than  incandescent  lamps.  Thus,  it  is 
difficult  to  apply  the  specifications  of 
Standard  No.  108  to  the  new 
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technologies.  Attempts  to  do  so  have 
revealed  some  ambiguities  and 
inconsistencies  with  the  design  and 
method  of  performance  of  the  new 
technologies.  The  SAE  standards  for 
taillamps,  and  for  stop  and  turn  signal 
lamps  on  vehicles  with  an  overall  width 
of  less  than  80  inches,  treat  a  lamp 
having  one  bulb  as  a  lamp  with  a  single 
lighted  section,  a  lamp  having  two  bulbs 
as  one  with  two  lighted  sections,  and  a 
lamp  with  three  or  more  bulbs  as  one 
with  three  lighted  sections.  Thus,  the 
standard  requires  that,  if  a  lamp  uses 
three  or  more  light  sources,  it  must  meet 
the  minimum  photometric  requirements 
of  a  three-compartment  lamp.  This 
becomes  a  problem  when  a 
manufacturer  intends  to  make  an  LED 
lamp  which  is  equal  in  size  to  a 
conventional  incandescent  lamp  with 
one  or  two  lighted  sections.  To  make 
such  an  LED  lamp,  many  more  than 
three  LEDs  are  needed.  Typically,  15  or 
more  are  necessary.  Thus,  when  there 
are  three  or  more  LEDs  in  one 
compartment,  under  current 
interpretations  regarding  the  light 
output  of  one,  two,  and  three-lighted 
section  lamps,  those  LEDs  must  achieve 
the  light  intensity  of  a  lamp  with  three 
lighted  sections  to  comply  with 
Standard  No.  108.  This  results  in  a  lamp 
which  is  overly  bright  in  comparison 
with  a  similarly-sized  single  bulb/single 
lighted  section  incandescent  lamp.  This 
is  because  this  lamp  would  be 
approximately  one-third  the  size  of  a 
lamp  with  three  lighted  sections,  and 
must  achieve  about  1.3  times  the 
intensity  of  a  lamp  with  a  single  lighted 
section.  Further,  it  is  unnecessarily 
expensive  because  a  greater  number  of 
LEDs  must  be  used  to  achieve  the 
intensity  of  three  Ughted  sections  than 
would  otherwise  be  used  to  achieve  the 
intensity  of  a  single  lighted  section. 

In  their  comments  on  the  1994  NPRM. 
the  American  Automobile 
Manufacturers  Association  (AAMA). 
Ford  Motor  Company  (Ford),  and 
General  Motors  Corporation  (GM)  all 
indicated  that  they  thought  it  was 
premature  for  the  agency  to  specify 
unique  requirements  for  lamps 
equipped  with  these  light  sources  imtil 
studies  could  be  completed  to  assess 
concerns  regarding  possible  perceptions 
with  respect  to  their  brightness.  AAMA 
wanted  to  gather  data  on  intensity, 
brightness,  and  dimensional  features 
(e.g..  aspect  ratio — the  ratio  of  length  to 
height)  of  signal  and  marker  lamps  of 
recent  model  vehicles.  Other 
commenters  could  not  reach  a 
consensus  on  an  appropriate 
specification. 

Based  on  these  comments,  the  agency 
concluded  that,  although  the  lighting 


industry  had  a  solution  acceptable  to  it. 
there  was  a  great  uncertainty  within  the 
vehicle  industry  about  the  best  method 
of  regulating  the  photometric 
requirements  of  non-traditional  light 
sources  for  signal  and  marker  lamps.  In 
view  of  this  uncertainty  on  the  part  of 
the  automotive  industry,  the  agency 
terminated  the  rulemaking  on  June  19. 
1995  (60  FR  31939),  stating  that  it  might 
reinitiate  it  at  a  time  when  an  outcome 
that  would  be  more  acceptable  was  a 
prospect.  The  termination  also  covered 
the  proposed  performance  requirement 
to  determine  an  LED  lamp's  ability  to 
maintain  photometric  compliance  under 
increased  temperature  conditions,  as 
NHTSA  anticipated  that  the  industry,  in 
a  short  time,  would  develop  a  test 
procedure  more  representative  of  the 
real  world. 

On  February  6. 1997.  Reitter  & 
Schefenacker  GmbH  &  Co.  KG 
(Schefenacker),  a  lighting  manufacturer, 
petitioned  the  agency  to  revisit  this 
issue.  Schefenacker  stated  that  Standard 
No.  108  is  design  restrictive  and  a 
burden  for  vehicle  and  signal  lamp 
manufactiu^rs  because  it  makes  LED 
signal  lamps  urmecessarily  expensive 
and,  in  certain  cases,  too  large  to  fit  on 
the  vehicle.  This  is  because,  in  nearly 
all  cases,  lamps  which  use  LEDs  must 
meet  the  requirements  for  a  three- 
section  lamp.  This  imposes  design 
restrictions  because  the  lamps  must  be 
made  larger  to  accommodate  the 
additional  LEDs.  According  to 
Schefenacker.  this  can  increase  the  cost 
of  the  lamp  by  50  percent.  The 
petitioner  also  stated  that,  due  to  the 
increased  number  of  LEDs  in  the  lamps, 
the  brightness  is  increased  and  may 
cause  discomfort  glare  to  following 
drivers.  Schefenacker  argued  that  if 
Standard  No.  108  were  amended  to 
account  for  the  different  characteristics 
of  LEDs.  the  size  of  lamps  would  be 
comparable  to  conventional  lamps  and 
there  would  be  no  fundamental  change 
in  appearance.  Based  on  these 
argiunents.  NHTSA  has  decided  to 
reopen  rulemaking. 

The  second  issue  addressed  in  the 
1994  NPRM  was  the  effect  of  heat  on  the 
luminous  flux  of  LEDs.  Unlike 
incandescent  light  sources,  the 
luminous  flux  of  LEDs  drops  rapidly  as 
their  temperature  increases.  This  could 
be  a  problem  if  the  lamps  are 
illuminated  for  a  long  period  of  time, 
such  as  can  occur  with  use  of  the  hazard 
warning  system  or  when  stop  lamps  are 
applied  in  dense  urban  traffic.  LEDs  can 
also  become  heated  if  they  are  used  in 
an  enviroiunent  with  a  relatively  high 
ambient  temperature.  The  agency's 
position  on  this  issue  has  been  that 
LEDs  should  conform  at  any 


temperattire  in  the  motoring 
environment.  The  SAE  addresses  this 
characteristic  in  SAE  Recommended 
Practice  J1889  JUN88  "L.E.D.  Lighting 
Devices."  This  specification  contains 
tests  which  test  the  performance  of 
LEDs  at  higher  temperatures. 

Background 

Limited  Flux  Light  Sources 

The  adoption  of  requirements  for  a 
center  high-mounted  stop  lamp 
(CHMSL)  has  resulted  in  some  creative 
solutions  to  the  problem  of  integration 
of  the  lamp  into  the  overall  vehicle 
design.  To  reduce  the  size  and 
obtrusiveness  of  llie  lamp,  while 
maintaining  the  photometric 
conformance  called  for  by  Standard  No. 
108,  manufacturers  began  to  resort  to 
smaller  light  sources.  Limited  flux  light 
sources  have  been  used  in  CHMSLs 
(because  the  standard  contains  no  light 
source  specifications  for  CHMSLs,  any 
light  source  is  permissible). 

However,  the  application  of  Standard 
No.  108  to  lamps  v^th  limited  flux  light 
sources  raises  the  question  as  to  how  to 
determine  compliance  with  photometric 
requirements,  specifically,  how  to 
define  a  lighted  section.  SAE  Standards 
J586  FEB84  and  J588  NOV84 
incorporated  by  reference  and  applying 
to  stop  lamps  and  timi  signal  lamps  on 
vehicles  whose  overall  width  is  less 
than  2032  mm  (80  inches),  and  SAE 
Standard  J585e  September  1977. 
applying  to  taillamps  on  all  vehicles, 
specify  requirements  to  be  met  by  lamps 
with  one,  two.  and  three  lighted 
sections.  These  standards  are  based 
upon  incandescent  bulb  technology 
where  requirements  are  generally  met 
by  using  one  bulb  for  each  lighted 
section.  The  specification  of  32  candela 
per  lighted  section  is  based  upon  the 
highest  output  of  contemporary 
incandescent  signal  lamp  bulbs.  When 
requirements  are  intended  to  be  met  by 
limited  flux  light  sources,  the  hght 
output  specification  cannot  be  provided 
by  a  single  light  source,  but  must  be 
provided  by  multiple  light  sources. 
However,  current  interpretations  of 
what  is  necessary  to  comply  with 
Standard  No.  108  do  not  contain  any 
differentiations  based  upon  the  type  of 
light  source,  only  upon  the  number  of 
light  sources,  because  the  SAE 
standards  have  not  contained  any 
differentiations  based  on  type  of  light 
source.  Thus,  if  20  LEDs  provide  the 
same  illumination  as  a  single  filament 
bulb,  a  lamp  equipped  with  the  former 
is  considered  a  lamp  with  three  lighted 
sections  for  purposes  of  compliance,  not 
a  single-section  lamp.  To  meet  the 
photometric  requirements  for  three- 
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section  lamps,  manufacturers  must  use 
an  overly  bright  and  costly  array  of 
LEDs. 

Schefenacker  suggested  three  ways  to 
address  the  problem.  The  first  is  to 
require  lamps  which  use  limited  flux 
light  sources  to  meet  the  photometric 
requirements  of  lamps  with  one  lighted 
section  regardless  of  the  size  of  those 
lamps.  The  second  is  to  use  luminous 
flux  limits  by  summing  the  luminous 
flux  of  l£D's,  thereby  providing  some 
method  of  equating  the  number  of  LEDs 
to  the  equivalent  number  of  lighted 
sections:  lamps  with  up  to  32 
candlepower  (cp)  would  be  considered 
as  having  one  section;  between  32  cp 
and  64  cp,  as  having  two  sections;  and 
greater  than  64  cp,  as  having  three 
sections.  A  lamp's  candlepower  would 
be  determined  by  summing  the  rated 
candlepowers  for  each  individual  light 
source  in  a  lamp.  For  example,  if  a  lamp 
used  40  LEDs.  each  with  a  rated 
candlepower  of  one  cp,  the  lamp's 
candlepower  would  be  40  cp.  Under 
this  approach  to  the  problem,  the  lamp 
would  be  considered  to  be  a  lamp  with 
two  lighted  sections  because  the  sum  of 
the  rated  candlepower  is  between  32 
and  64  cp.  The  third  way  is  to  use  size- 
dep>endent  criteria  for  determining  the 
equivalent  number  of  lighted  sections.  A 
lamp  would  be  regarded  as  having  the 
equivalent  of  one  lighted  section  if  the 
maximum  horizontal  or  vertical  linear 
dimension  of  the  effective  projected 
limiinous  lens  area  of  the  lamp  is  less 
than  150  millimeters  (mm),  two  lighted 
sections  if  the  dimension  is  150-300 
mm,  and  three  lighted  sections  if  the 
dimension  is  greater  than  300  mm.  This 
is  the  specification  which  is  contained 
in  SAE  J1889  and  which  was  also 
proposed  in  the  1994  NPRM. 

Hewlett-Packard,  a  manufacturer  of 
LEDs,  recommended  another  method  to 
deal  with  this  issue.  Under  this 
approach,  which  the  agency  proposed  in 
the  1994  NPRM  as  an  alternative,  lamps 
using  LEDs  or  other  limited  flux  light 
sources  need  only  meet  the  intensity 
specifications  for  single-section  lamps, 
provided  that:  (a)  the  maximum 
horizontal  or  vertical  distance  between 
the  apparent  optical  centers  of  the 
closest  adjacent  light  sources  within  the 
lighted  section  of  the  lamp  are  not 
greater  than  2.0  centimeters  (cm);  and 
(h),  if  there  were  more  than  one  lighted 
section,  there  is  not  more  than  2.0  cm 
between  the  edge  of  the  closest  adjacent 
Ughted  sections.  Measuring  the  distance 
between  the  optical  centers  would 
therefore  provide  an  objective  method 
for  determining  whether  there  is  more 
than  one  lighted  section. 

Arguing  that  the  LED  requirements  in 
SAE  J 1889  were  far  too  limiting  from 


standpoints  of  cost  and  styling,  Hewlett- 
Packaid  explained  the  rationale  for  its 
recommendation  as  follows: 

SAE's  higher  intensity  requirements  for 
multiple  compartment  lighting  devices  stems 
bom  the  fact  that  the  apparent  "brightness" 
of  any  light  emitting  area  is  not  solely 
dependent  on  the  intensity  measured,  but 
also  the  area  of  the  emitter.  Any  two  light 
sources  can  exhibit  the  same  intensity 
measurement,  while  the  source  with  the 
smaller  light  emitting  area  will  appear 
brighter  to  the  human  eye.  This  is  due  to  the 
nature  of  the  human  eye's  perception  of  light, 
and  is  frequently  taken  into  account  in  the 
design  of  "sterance  (or  brightness]  matched" 
displays  in  the  information  display  industry. 
This  effect  is  also  demonstrated  by  the 
response  of  consumers  who  mention  that 
LED  high  mount  stop  lamps  are  very  bright, 
when  in  fact  they  are  designed  to  meet  the 
same  intensity  requirements  as  incandescent 
high  moimt  stop  lamps.  The  difference  is  in 
the  light  emitting  area.  The  smaller  the  light 
emitting  area  for  a  given  intensity,  the 
brighter  the  appearance  to  the  human  eye. 

With  this  in  mind,  the  proposed  change  in 
[Standard  No.  108]  will  guarantee  that  at 
least  a  minimum  level  of  brightness,  or 
sterance,  will  be  maintained  regardless  of 
length,  area,  or  shape  of  the  lighting  device. 
This  will  allow  lighting  designers  to  fully 
realize  all  the  benefits  of  styling  and 
flexibility  of  LED  lighting  and  provide  a 
conspicuous  and  understandable  signal 
device  whether  it  be  in  tail,  stop,  or  turn 
mode. 

To  the  agency's  knowledge,  the 
vehicle  industry  has  not  come  to  a 
consensus  on  how  to  de&ne  the  number 
of  lighted  sections  in  a  lamp  since 
NHTSA  pubhshed  the  1994  NPRM. 
Because  of  the  multitude  of  lamp 
designs  (different  shapes,  sizes,  lens 
optics,  etc.)  installed  in  on  today's 
vehicles,  it  may  take  more  time  to 
determine  the  best  method.  However, 
notwithstanding  the  absence  of  a 
consensus,  the  agency  believes  that  it 
should  move  forward  with  rulemaking. 
Unlike  1994,  when  the  agency  issued  a 
proposal  on  its  own  initiative,  this  time 
it  is  issuing  a  proposal  in  response  to  a 
petition  from  a  member  of  the  industry. 

Agency  Proposal  Regarding  Limited 
Flux  Light  Sources 

This  notice  outlines  the  advantages 
and  disadvantages  of  its  proposed 
solution,  as  well  as  those  of  three 
alternative  solutions  suggested  above. 
«  The  public  is  invited  to  submit  other 
recommendations.  However,  the  agency 
wishes  to  make  clear  that  if  other 
recommendations  are  made  and  if  they 
are  substantially  different  from  those 
which  are  proposed,  their  consideration 
could  necessitate  the  issuance  of  a 
supplemental  proposal  and  thereby 
prolong  the  rulemaking  process.  In  any 
event,  the  agency  plans  to  proceed  to  a 
final  rule  to  resolve  this  issue. 


The  following  is  a  discussion  of 
possible  solutions  and  their  advantages 
and  disadvantages: 

1.  At  the  present,  the  agency 
tentatively  concludes  that  the  most 
logical  solution  is  the  one  that  it  is 
proposing:  the  adoption  of  size- 
dependent  criteria  for  determining  the 
equivalent  number  of  lighted  sections.  A 
lamp  would  be  regarded  as  having  the 
equivalent  of  one  lighted  section  if  the 
maximum  horizontal  or  vertical  linear 
dimension  of  the  effective  projected 
luminous  lens  area  of  the  lamp  is  less 
than  150  millimeters  (mm),  two  lighted 
sections  if  the  dimension  is  150-300 
mm,  and  three  lighted  sections  if  the 
dimension  is  greater  than  300  mm.  This 
is  essentially  the  same  specification 
contained  in  SAE  )1889  and  proposed 
by  NHTSA  in  1994.  Schefenacker,  too, 
recommended  this  solution.  This 
specification  was  developed  and 
accepted  by  the  lighting  industry  for 
this  very  purpose.  Further,  adopting  this 
specification  would  satisfy  Federal 
requirements  (i.e..  National  Technology 
Transfer  and  Advancement  Act  of  1995 
and  Office  of  Management  and  Budget 
Circular  A-119.  Federal  Participation  in 
the  Development  and  Use  of  Voluntary 
Consensus  Standards  and  in  Conformity 
Assessment  Activities  )  concerning 
Federal  agencies'  use  of  industry 
consensus  standards  except  where 
inconsistent  with  law  or  otherwise 
impractical .  Adopting  accepted 
industry  consensus  standards  eases  the 
regulatory  burden  on  manufacturers 
since  many  of  them  are  already  meeting 
them.  However,  given  that  SAE  J1889 
was  adopted  in  1988,  an  important 
question  is  whether  the  parameters 
remain  representative  of  lamp  designs 
that  are  in  use  now  and  those  that  are 
contemplated  in  the  foreseeable  future. 
NHTSA  invites  comments  on  this  issue. 

2.  Another  possible  solution 
suggested  by  Schefenacker  is  that  all 
lamps  which  use  limited  flux  light 
sources  meet  the  photometric 
requirements  of  lamps  with  one  section. 
This  specification  assumes  that  a  cluster 
of  these  bulbs  will  be  used  to  achieve 
the  same  effect  as  one  incandescent 
bulb.  If,  however,  these  bulbs  are 
grouped  with  the  intention  of  achieving 
the  same  effect  as  a  two-section  lamp 
with  two  incandescent  bulbs,  the  lamp 
may  be  too  dim.  If  a  lamp  with  two  or 
more  sections  is  intended,  the  number 
of  limited  flux  light  sources  which 
would  normally  be  used  for  a  one- 
section  lamp  could  be  spread  out  over 
the  area  of  the  multisection  lamp.  Such 
a  lamp  would  comply  with  SAE  J1889 
and  be  less  costly,  but  it  would  appear 
to  observers  to  be  only  about  half  as 
bright  as  lamps  that  use  normal 


UMI 


Federal  Register/Vol.  63,  No.  121 /Wednesday,  June  24.  1998/Proposed  Rules 


34353 


incandescent  bulbs.  This  could  present 
a  problem  in  fog  because  the  already- 
diffuse  light  emitting  from  the  lamp 
would  be  diffused  further  by  the  fog. 
3.  Another  alternative  suggested  by 
Schefenacker  would  be  to  use  the 
luminous  flux  limits  to  determine  the 
number  of  lighted  sections.  Lamps  with 
up  to  32  candlepower  (cp)  would  be 
considered  as  having  one  section; 
between  32  cp  and  64  cp,  as  having  two 
sections;  and  greater  than  64  cp,  as 
having  three  sections.  A  lamp's 
candlepower  would  be  determined  by 
summing  the  rated  candlepower  for 
each  individual  light  source  in  a  lamp. 
For  example,  if  a  lamp  used  40  LEDs, 
each  with  a  rated  candlepower  of  one 
cp,  the  sum  would  be  40  cp.  Under  this 
suggested  way  of  addressing  the 
problem,  the  lamp  would  be  considered 
to  be  a  two-section  lamp  because  the 
sum  of  the  rated  candlepower  is 
between  32  and  64  cp.  This  is  an  easily 
enforceable  specification  for  some  light 
sources,  typically  miniature  halogen 
bulbs,  as  the  ratings  of  the  bulbs  could 
be  easily  determined.  Thus,  each  lamp 
would  be  clearly  defined  by  the  bulbs  it 
is  designed  to  use. 

However,  there  may  be  some 
problems  with  this  approach  for 
manufacturers  which  produce  LED  and 
neon  light  sources.  If  the  summed 
numbers  do  not  represent  the  real 
world,  or  because  of  a  lack  of 
standardization,  it  is  possible  that  this 
approach  would  not  be  viable.  NHTSA 
therefore  requests  comments  as  to  the 
representativeness  of  the  numbers.  This 
approach  may  also  cause  problems  in 
the  design  of  lamps.  For  example,  if  the 
optimal  design  for  a  certain  lamp  calls 
for  33  LEDs,  rated  at  one  cp  per  LED,  the 
lamp  would  be  required  to  comply  with 
the  two-section  specifications.  This  is 
because  the  sum  of  the  candlepower  of 
the  LEDs  would  total  33  cp,  which  is 
between  32  and  64  cp.  To  comply  with 
the  two-section  requirements,  more 
LEDs  may  have  to  be  added  to  achieve 
the  required  level  of  brightness.  This 
may  make  the  lamp  overly  bright  and 
costly,  the  same  situation  that  exists 
today.  However,  the  agency  is  interested 
in  having  comments  on  all  the 
suggestions  made  by  Schefenacker  as 
discussed  above. 

4.  Another  alternative  submitted  by 
Hewlett-Packard  was  also  proposed  in 
the  1994  NPRM.  Under  this  alternative, 
lamps  using  LEDs  or  other  limited  flux 
light  sources  need  only  meet  the 
intensity  specifications  for  single- 
section  lamps,  provided  that:  (a)  the 
maximum  horizontal  or  vertical 
distance  between  the  apparent  optical 
centers  of  the  closest  adjacent  light 
sources  within  the  lighted  section  of  the 


lamp  are  not  greater  than  2.0 
centimeters  (cm);  and  (b),  if  there  were 
more  than  one  lighted  section,  there  is 
not  more  than  2.0  cm  between  the  edge 
of  the  closest  adjacent  lighted  sections. 

This  alternative  would  provide 
maximum  flexibility  for  manufacturers 
who  use  LEDs  because  they  could  use 
many  configurations.  However, 
miniature  halogen  bulbs  may  be  too 
large  to  put  in  some  intricate 
configiu^tions  for  lamp  design, 
especially  for  manufacturers  of  LEDs 
such  as  Hewlett-Packard.  Further,  this 
approach  may  provide  too  much 
flexibility.  For  instance,  it  would  allow 
a  manufacturer  to  write  its  name  in 
script  form  in  lights,  provided  each  light 
source  was  within  2.0  cm  of  another 
other,  and  thus  have  it  considered  a 
single-section  lamp.  A  specification 
such  as  this  could  allow  too  much 
flexibility  and  result  in  lamps  which  are 
so  unconventional  in  appearance  that 
they  would  be  likely  to  be 
misunderstood  by  the  public.  One  goal 
of  Standard  No.  108  is  to  provide  lamps 
which  are  fairly  xmiversal  in  appearance 
for  assuring  quick  recognition  of  stop 
and  turn  signal  lamps.  This  can  be 
critical  in  many  situations  such  as 
abrupt  stops  and  turns.  Nevertheless, 
the  agency  wishes  to  have  informed 
opinion  on  this  approach,  and  invites 
the  public  to  comment  on  it. 

Within  the  past  year,  the  agency 
received  a  suggestion  from  the  Chair 
and  a  member  of  the  SAE  Heavy  Duty 
Lighting  Standards  Committee. 
Addressing  the  issue  of  LEDs  and 
lighted  sections,  they  recommended 
amending  Standard  No.  108's  paragraph 
on  definitions. 

They  would  add  a  definition  for 
"composite  light  source:" 

Composite  light  source  means  a  device 
consisting  of  two  or  more  adjacent  light 
sources,  with  or  without  common  or 
individual  primary  reflectors,  integrated  and 
powered  by  one  electronic  module  or  electric 
circuit  designed  to  function  as  a  single, 
independent  unit  providing  single  or 
multiple  lighting  functions.  The  device  forms 
an  indivisible  joined  unit  which  cannot  be 
dismantle  without  rendering  it  completely 
unusable. 

They  would  also  change  the  current 
definition  of  "multiple  compartment 
lamp"  to  read: 

Multiple  compartment  lamp  means  a  lamp 
which  provides  its  lighting  function  using 
two  or  more  lighted  areas,  each  of  which  is 
lighted  by  a  separate.  comp)osite,  or  single 
light  source,  and  which  are  joined  by  one  or 
more  common  parts,  such  as  a  housing  or 
lens. 

While  these  definitions  would  help 
solve  problems  for  lamps  using  LEDs, 
they  would  not  resolve  issues  relating  to 


miniature  halogen  lamps  or  other 
miniature  light  sources.  The  last 
sentence  of  the  definition  suggested  for 
"composite  light  source"  specifies  that 
the  unit  be  indivisibly  joined  and  not 
able  to  be  dismantled  without  rendering 
it  useless.  Lamps  that  use  LEDs 
generally  incorporate  a  circuit  board 
with  all  the  LEDs  permanently  attached 
to  it.  However,  other  miniature  light 
sources  use  bulbs  that  can  be 
individually  replaced.  NHTSA  believes 
that  its  rulemaking  should  take  into 
account  all  miniature  light  sources. 
However,  the  agency  invites  comments 
on  the  approach  discussed  above. 

A  GM  safety  office  employee  has 
asked  a  staff  member  of  the  agency  to 
consider  an  issue  that  is  related  to  this 
rulemaking.  Standard  No.  108  requires 
that  failure  of  a  turn  signal  lamp  be 
indicated  to  the  vehicle  operator.  In 
many  turn  signal  systems,  when  a 
failure  occxu^,  the  turn  signal  indicator 
light  ceases  to  flash  and  begins  to 
operate  in  a  steady-burning  mode.  The 
question  arises  as  to  how  many  LEDs  in 
a  turn  signal  lamp  using  LEDs  must  fail 
in  order  for  the  failure  to  be  indicated 
to  the  driver.  Certainly,  a  failure  of  one 
or  two  LEDs  out  of.  say,  40  ought  not  to 
create  a  noticeable  decrease  in  turn 
signal  intensity.  However,  a  level  could 
be  reached  which  could  significantly 
affect  the  lamp's  effectiveness,  when  15, 
20,  or  more  LEDs  cease  to  function.  The 
agency  views  this  rulemaking  as  an 
opportune  and  appropriate  time  to 
solicit  comment  on  this  issue,  and  asks 
that  each  person  wishing  to  comment 
address  it  specifically. 

Finally,  there  is  the  possibility  of 
regulating  the  luminance  of  the  lamp 
itself,  without  reference  to  the  number 
of  sections  or  light  sources.  Performance 
standards  could  be  adopted  that  would 
assiu^  the  lamps  would  have  a 
maximum  and  minimum  luminance. 
While  such  a  change  might  be  difficult, 
with  no  enhancement  of  safety,  this 
approach  could  allow  design  flexibility 
that  could  reduce  lemip  and  vehicle 
costs.  The  agency,  therefore,  is  inviting 
comments  on  this  possibility  and  how  it 
might  be  developed  and  implemented. 

In  accordance  with  the  discussion 
above,  NHTSA  is  proposing  the  addition 
of  a  new  paragraph  S5.1.1.23  to  read: 

S5.1.1.23  Instead  of  being  designed  to 
conform  to  photometric  requirements  based 
on  the  number  of  lighted  sections  specified 
in  SAE  J586  FEB84,  SAE  J588  NOV84,  and 
SAE  J585e  September  1977,  as  applicable, 
each  stop  lamp,  turn  signal  lamp,  and 
taillamp  that  is  equipf)ed  with  light-emitting 
diodes  or  other  miniature  light  sources,  and 
that  needs  more  than  one  light  source  to 
achieve  compliance  with  the  photometric 
performance  required  of  a  single  lighted 
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section,  shall  be  designed  to  conform  to 
photometric  requirements  based  on  the 
dimension  of  the  effective  projected 
luminous  lens  area  for  the  function  being 
tested.  A  lamp  is  regarded  as  having  one 
lighted  section  if  the  maximum  horizontal  or 
vertical  linear  dimension  of  the  effective 
projected  luminous  lens  area  of  the  lamp  is 
less  than  150  millimeters  (mm),  two  lighted 
sections  if  the  dimension  is  150-300  mm. 
and  three  lighted  sections  if  the  dimension  is 
greater  than  300  mm. 

Effective  Projected  Luminous  Area 

At  niunerous  places  in  Standard  No. 
108,  there  are  requirements  for  the 
"minimum  effective  projected  luminous 
area"  of  signal  and  marker  lamps.  This 
area  is  defined  by  the  standard  as  being 
the  area  of  the  projection  on  a  plane 
perpendicular  to  the  lamp  axis  of  that 
portion  of  the  hght-emitting  surface  that 
directs  light  to  the  photometric  test 
pattern,  and  does  not  include  mounting 
hole  bosses,  reflex  reflector  area,  beads 
or  rims  that  may  glow  or  produce  small 
areas  of  increased  intensity  as  a  result 
of  uncontrolled  Ught  from  small  areas 
(V2  degree  radius  around  the  test  point). 
The  rationale  for  area  requirements  is  to 
ensure  that  the  lamps'  luminance  is  not 
too  high,  while  reducing  the  light 
dispersion  effect  of  dirt  on  the  lens.  This 
is  especially  important  for  larger 
vehicles  that  tend  to  be  cleaned  less 
often. 

In  the  case  of  lamps  which  use  LEDs 
or  other  types  of  miniature  light  sources, 
the  individual  light  sources  each 
produce  a  narrow  beam  of  Ught.  Because 
of  this,  the  individual  light  sources 
illuminate  very  distinct  areas  of  the 
entire  lamp  lens.  For  example,  looking 
at  a  single,  circular  tail  lamp  which  uses 
25  LEDs  as  its  light  sources,  the  narrow 
beam  of  each  LED  creates  an  appearance 
of  25  small  illuminated  circles  within 
the  larger  circular  lens.  The  area 
surrounding  these  25  illuminated  circles 
appears  to  not  be  illuminated.  However, 
based  on  informal  conversations  with  a 
lamp  manufacturer,  on  some  lamps,  if 
one  were  to  cover  the  smaller  circular 
areas  on  the  lens  where  the  LED  beams 
are  projected  on  the  lens  surface,  there 
is  a  small  amount  of  light  that  can  be 
detected  from  the  darker  regions  which 
are  not  covered.  This  small  amount  of 
light  allows  the  lamp  to  comply  with 
the  minimum  effective  projected 
luminous  area  requirements,  as  the  total 
light  emitted  is  from  the  entire  lamp 
surface. 

While  lamps  using  miniature  light 
sources  may  technically  comply  with 
the  minimum  effective  projected 
luminous  area  requirements  of  the 
standard,  the  agency  is  concerned  that 
dirt  on  the  lens  could  easily  negate  the 
light  emission  frx)m  these  interstices 


such  that  the  lamp  becomes  markedly 
smaller  in  lens  area  for  emitted  light. 
That  is,  the  minuscule  amount  of  light 
emitted  from  the  areas  outside  the 
beams  of  the  light  sources  may  not  be 
enough  to  be  seen  in  some  conditions, 
such  as  driving  in  very  bright  sunlight 
or  with  mildly  dirty  lenses. 

The  agency's  concerns  are  even 
greater  for  some  combination  lamp 
designs  using  miniature  light  sources.  In 
some  lamp  designs  the  stop,  turn,  and 
taillamp  functions  are  incorporated  into 
one  Ijunp.  For  some  of  these  lamps,  only 
a  fraction  of  the  total  number  of  light 
sources  are  illuminated  for  the  taillamp 
signal.  The  taillamp  function  may 
utilize  one-tenth  of  the  miniature  light 
sources  that  the  stop  or  txim  lamp  uses. 
Again,  industry  testing  of  these  turn 
signals  has  shown  that  there  still  is  a 
small  amount  of  light  emitted  from  the 
entire  lens  surface.  But,  because  of  the 
smaller  number  of  light  sources  being 
illuminated  for  some  tail  lamps,  the 
Ukelihood  is  increased  that  the  critical 
areas  of  the  lamp  could  be  reduced  in 
output. 

Ine  agency  would  like  to  have 
comments  on  this  issue.  Specifically, 
NHTSA  wishes  to  have  the  view  of 
commenters  on  whether  lamps  which 
use  miniature  Ught  sources  with  narrow 
beams  are  more  likely  to  have 
performance  degraded  than  those  lamps 
where  the  light  is  more  evenly 
distributed  over  the  lens.  NHTSA  would 
like  comments  on  the  quantum  of  light 
emitted  outside  the  narrow  beams  of 
Ught  from  the  miniature  light  sources 
and  whether  it  is  sufficient  for  the  lamp 
to  retain  some  functionality  in  case  it  is 
impaired  by  road  contaminants.  In 
addition,  commenters  should  address 
how  the  minimvun  effective  projected 
luminous  area  should  be  measured  to 
accoimt  for  the  narrow  beams  of  LED's 
and  similar  sources,  and  whether  there 
should  be  requirements  to  distribute  the 
Ught  more  evenly  over  the  lens  surface. 

Heat  Performance  of  LEDs 

In  the  1994  NPRM,  the  agency 
proposed  to  adopt  the  text  of  SAE  J1889 
which  specifies  (paragraphs  3.1.5.2  and 
3.1.5.3)  a  temperature  condition  for 
testing  LED  lamps  to  photometric 
maxima  and  minima.  For  measurements 
of  the  maximum  photometries,  an 
imenergized  test  device  is  stabilized  at 
the  laboratory's  ambient  temperature, 
which  is  23  ±5  degrees  Celsius  ("C).  It 
is  then  energized.  The  maximum  values 
within  60  seconds  of  the  initial  "on" 
time  are  recorded.  For  measurements  of 
the  minimum  requirements,  an 
energized  device  is  also  stabilized 
within  the  same  temperature  range  until 
either  the  heat  buildup  saturation  has 


ocoirred,  or  30  minutes  has  elapsed, 
whichever  first  occurs.  Measurements 
are  then  taken  of  the  already-energized 
lamp.  However,  this  test  procedure  does 
not  cause  LEDs  to  reach  the 
temperatures  they  could  experience  in 
very  hot  climates.  Because  of  this,  the 
industry  asked  the  agency  to  defer 
rulemaidng  on  this  issue  so  that  it  could 
develop  a  test  procedure  which 
represents  real  world  conditions. 
However,  the  industry  has  not  moved 
forward  on  this  issue,  and  the  agency 
has  decided  to  repropose  the  procedure. 

This  procedure  provides  a  simple 
method  for  testing  the  relationship 
between  temperature  and  Ught  intensity 
by  having  the  lamps  heat  themselves.  It 
does  not  replicate  the  environment  in 
which  lamps  on  motor  vehicles  must 
produce  correct  signals  for  the 
transmission  of  safety  information.  In 
the  real  world,  lamps  are  heated  by  the 
environment,  such  as  use  on  a  hot  day 
in  Florida.  It  is  conceivable  that  lamps 
could  be  placed  in  a  heat  chamber  to 
simulate  the  environment  and  tested 
photometrically.  However,  this  would 
not  be  practicable  because  of  the 
expense  of  tests  and  their  lack  of 
re[>eatability.  The  SAE  test  represents  a 
thoughtful  and  repeatable  solution  to 
this  simulator.  However,  developing  a 
practicable  test  procedure  that 
repUcated  that  environment  would  be 
problematic.  NHTSA  believes  that  a  test 
procedure  which  represents  real  world 
conditions  would  be  overly  burdensome 
to  the  industry.  Attempting  to  create 
such  a  procedure  would  require  a  heat 
chamber  to  heat  the  LEDs  to  a 
temperature  that  represents  a  very  hot 
climate.  If  the  lamp  were  to  be  placed 
in  a  heat  chamber  and  heated,  the  lamp 
would  have  to  be  removed  when  it 
reached  the  desired  temperature  and 
moimted  in  the  test  device.  During  this 
interval,  the  temperature  of  the  lamp 
would  decrease,  thus  reducing  the 
accuracy  and  repeatability  of  the  test.  To 
maintain  the  heat,  the  test  device  would 
have  to  be  located  in  a  large  heat 
chamber.  To  create  a  test  apparatus 
which  could  heat  the  LEDs,  and  also 
house  the  photometric  equipment, 
would  be  very  costly,  assimiing  that  the 
equipment  would  be  accurate  and 
reliable  at  such  high  temperatures.  Also 
challenging  is  assuring  that  an  optically 
correct  window  can  be  fitted  to  the 
chamber  so  that  the  lamp's  beam  can  be 
projected  to  the  intensity  measuring 
equipment  located  outside  the  test 
chamber  if  that  equipment  caimot  be 
located  inside  the  chamber. 

To  the  agency's  knowledge,  the 
industry  has  not  develojjed  a  procedure 
for  testing  the  effects  of  temperature  on 
I.FD  lamps  that  is  more  representative 
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than  that  which  is  contained  in  SAE 
11889  and  that  avoids  the  practical 
testing  problems  described  above. 
Therefore.  NHTSA  is  proposing  that 
Standard  No.  108  be  amended  to 
include  the  test  procedure  contained  in 
SAE  J1889.  Although  it  does  not 
represent  the  worst  case  conditions  of 
the  driving  environment,  it  is  a  standard 
which  was  created  by  the  industry  to 
test  LEDs'  ability  to  maiiltain  their 
photometric  compliance  when  heated. 
As  stated  previously,  it  is  preferable  for 
the  agency  to  adopt  industry  standards 
whenever  it  is  feasible  to  do  so. 
Additionally,  this  procedure  is 
presently  under  consideration  for 
incorporation  in  European  standards  in 
Geneva. 

The  agency  thus  proposes  to  add  a 
new  paragraph  S5.1.1.24  to  read: 

S5.1.1.24  Any  lamp  whose  light  is 
provided  by  light-emitting  diodes  shall  be 
designed  to  conform  to  the  photometric 
requirements  appropriate  for  its  type  when 
the  lamp  is  stabilized  at  23t5  degrees  C, 
energized,  tested  60  seconds  after  being 
energized,  and  allowed  to  op»erate 
continuously  until  either  the  internal  heat 
buildup  has  stabilized  or  for  30  minutes, 
whichever  occurs  first,  and  tested  again. 

Optical  Combinations 

Standard  No.  108  contains 
requirements  for  lamps  and  lamp 
functions  which  are  combined  optically. 
Paragraphs  S5.4fb)  and  (c)  refer  to 
"combined  optically,"  which  is  defined 
in  SAE  J387,  "Terminology — Motor 
Vehicle  LighUng  NOV87."  This 
definition  states  in  part  that  an  optical 
combination  is  a  single  or  two  filament 
light  source  or  two  or  more  separated 
light  sources  that  are  operated  in 
different  ways.  NHTSA  asks  readers  for 
their  opinion  whether  this  definition 
includes  LEDs.  Because  LEDs  do  not 
have  filaments,  they  are  not  'filament 
light  sources"  within  the  meaning  of  the 
first  part  of  the  definition.  However, 
they  could  be  "two  or  more  separated 
light  sources  operated  in  different 
ways"  within  the  meaning  of  the  second 
part  of  the  definition.  LEDs  are 
sometimes  operated  at  different  duty 
cycles  depending  on  the  photometric 
needs  of  the  lamp.  For  example,  because 
the  lamps  need  to  be  brighter  for  the 
stop  lamp  function,  the  duty  cycle 
would  have  to  be  higher  than  for  the 
taillamp  function.  NHTSA  asks  whether 
this  would  constitute  the  LEDs  being 
"two  or  more  separated  light  sources 
that  are  operated  in  different  ways"  or 
is  it  really  a  single  light  source  operated 
in  different  ways?  If  each  LED  is 
operated  in  two  or  more  ways,  the 
definition  of  "combined  optically"  may 
not  be  adequate  and  in  need  of  change 


to  accommodate  light  sources  such  as 
LEDs  that  alone  can  operate  in  different 
ways  just  by  changing  the  nature  of  the 
electric  signal  supplied  to  them,  e.g. 
different  duty  cycles,  a  polarity  reversal, 
or  alternating  current.  In  this  event, 
NHTSA  will  adopt  a  revision  of  the  SAE 
definition  and  include  it  in  the  text  of 
Standard  No.  108. 

Effective  Date 

The  agency  is  proposing  that 
S5. 1.1.23  and  S5.1.1.24  become  effective 
one  year  after  issuance  of  the  final  rule. 
However,  it  does  not  know  whether 
there  are  existing  lamps  using  LEDs  and 
other  miniature  light  sources  which 
would  require  redesign  in  order  to 
comply.  Therefore,  based  upon  the 
comments,  an  effective  date  of  later  than 
one  year  is  a  possibihty.  Nor  does 
NHTSA  know  whether  there  are 
manufacturers  who  wish  to  comply  with 
the  proposed  amendments  in  advance  of 
their  effective  date.  Accordingly,  based 
upon  the  comments,  optional 
compliance  with  the  amendments  in 
advance  of  their  effective  date  is  also  a 
possibility. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  IS 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encoiu^ge 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting  for 
the  information  specified  in  the 
agency's  confidential  business 
information  regulation,  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  later  for  consideration  in 


regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  vtdll  be  available  to  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Uj)on 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  ndemaking  docimient 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Plaiming  and 
Review."  It  has  been  determined  that 
the  rulemaking  action  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
effect  of  Uie  rulemaking  action  would  be 
to  adopt  terminology  more  suitable  to 
new  technologies.  It  might  require 
minimal  redesign  of  stop  lamps,  turn 
signal  lamps,  and  taillamps  on  vehicles 
in  order  to  substitute  LEDs  and  other 
miniature  light  sources.  However, 
impacts  of  the  cost  of  the  proposed  rule 
are  expected  to  be  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Sec.  601  et  seq).  I  certify  that 
this  rulemaking  action  would  not  have 
a  significant  economic  effect  upon  a 
substantial  number  of  small  entities. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certificaUon  (5  U.S.C.  Sec.  605(b)).  The 
proposed  amendment  would  primarily 
affect  motor  vehicle  and  lighting 
equipment  manufacturers.  Under  15 
U.S.C.  Chapter  14A  "Aid  to  Small 
Businesses,"  a  small  business  concern  is 
"one  which  is  independently  owned 
and  operated  and  which  is  not 
dominant  in  its  field  of  operation"  (15 
U.S.C.  Sec.  632).  Manufacturers  of 
motor  vehicles  and  lighting  equipment 
are  generally  dominant  in  their  fields  of 
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operations  and  are  not  small  businesses 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  by  the  proposed  rule  as  the 
price  of  new  motor  vehicles  should  not 
be  impacted.  Accordingly,  no 
Regulatory  Flexibility  Analysis  has  been 
prepared. 

Executive  Order  12612  (Fedemlism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  "Federahsm."  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  PoUcy  Act.  The 
rulemaking  action  would  not  have  a 
significant  effect  upon  the  environment 
as  it  does  not  affect  the  present  method 
of  manufacturing  motor  vehicle  Ughting 
equipment. 

Civil  Justice  Reform 

This  rule  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  mainteun  a  safety 
standard  apphcable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Section  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  be 
amended  as  follows: 

1.  The  authority  section  would 
continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

§571.108    [Amended] 

2.  Section  571.108  would  be  amended 
by  adding  paragraphs  35. 1.1. 23  and 
S5.1.1.24  to  read  as  follows: 


§571.108    Standard  No.  108;  Lanips, 
reflective  devices,  and  associated 
equlpnient 

•         •         •         •         • 

55.1.1.23  Instead  of  being  designed  to 
conform  to  photometric  requirements 
based  on  the  number  of  lighted  sections 
specified  in  SAE  J586  FEB84.  SAE  J588 
NOV84,  and  SAE  J585e  September  1977, 
as  applicable,  each  stop  lamp,  turn 
signal  lamp,  and  taillamp  that  is 
equipped  with  light-emitting  diodes  or 
other  miniature  Ught  sources,  and  that 
needs  more  than  one  light  soiux»  to 
achieve  compUance  with  the 
photometric  performance  required  of  a 
single  Ughted  section,  shall  be  designed 
to  conform  to  photometric  requirements 
based  on  the  dimension  of  the  effective 
projected  luminous  lens  ai9&  for  the 
function  being  tested.  A  lamp  is 
regarded  as  having  one  lighted  section 

if  the  maximum  horizontal  or  vertical 
linear  dimension  of  the  effective 
projected  luminous  lens  area  of  the 
lamp  is  less  than  150  millimeters  (mm), 
two  lighted  sections  if  the  dimension  is 
150-300  mm,  and  three  lighted  sections 
if  the  dimension  is  greater  than  300  mm. 

55. 1.1.24  Any  lamp  whose  light  is 
provided  by  Ught-emitting  diodes  shall 
be  designed  to  conform  to  the 
photometric  requirements  appropriate 
for  its  type  when  the  lamp  is  stabilized 
at  23±5  degrees  C,  energized,  tested  60 
seconds  after  being  energized,  and 
allowed  to  operate  continuously  until 
either  the  internal  heat  buildup  has 
stabilized  or  for  30  minutes,  whichever 
occurs  first,  and  tested  again. 
***** 

Issued:  June  18, 1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[PR  Doc.  98-16808  Filed  6-23-98;  8:45  am] 
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DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  98061 1 1 58-81 56-01 ;  I.D. 
060898A] 

Pacific  Halibut  Fisheries;  Control  Date 
for  the  Halibut  Charterboat  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS);  National  Oceanic  and 

Atmospheric  Administration  (NOAA); 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  notice  of  control  date  for 

the  hahbut  charterboat  fishery 


SUMMARY:  NMFS  aimoimces  that  anyone 
entering  the  halibut  charterboat  fishery 
in  convention  waters  off  Alaska  after 
June  24,  1998  will  not  be  assured  of 
future  access  to  that  fishery  if  a 
management  regime  that  limits  the 
number  of  participants  is  developed  and 
implemented  under  the  authority  of  the 
Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act).  For  purposes  of  this 
notice,  a  person  in  the  halibut 
charterboat  fishery  means  the  owner  or 
operator  of  a  vessel  that  carries 
passengers  for  hire  to  engage  in 
recreational  fishing  for  Pacific  halibut 
(Hippoglossus  stenolepis)  in  convention 
waters  off  Alaska.  This  notice  is 
intended  to  promote  awareness  of 
potential  eligibility  criteria  for  futxu^ 
access  to  the  halibut  charterboat  fishery 
in  convention  waters  off  Alaska  and  to 
discourage  new  entrants  into  this 
fishery  based  on  economic  speculation 
while  the  North  Pacific  Fishery 
Management  Council  (Council) 
contemplates  whether  and  how  access 
to  the  halibut  charterboat  fishery  in 
convention  waters  off  Alaska  should  be 
controlled.  The  potential  eligibility 
criteria  may  be  based  on  historical 
participation.  Therefore,  current 
participants  in  the  hahbut  charterboat 
fishery  in  convention  waters  off  Alaska 
should  locate  and  preserve  records  that 
substantiate  and  verify  their 
participation  in  that  fishery. 
DATES:  Comments  must  be  received  by 
July  24.  1998. 

ADDRESSES:  Comments  should  be 
addressed  to  Susan  J.  Salveson, 
Assistant  Administrator  for  Sustainable 
Fisheries,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS.  709 
West  9th  Street,  Room  453.  Juneau,  AK 

99801,  or  P.O.  Box  21668,  Juneau,  AK 

99802,  Attention:  Lori  J.  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Section  5  of  the  Halibut  Act  (16  U.S.C 
773c(c))  provides  that  the  Regional 
Fishery  Management  Council  having 
authority  for  the  geographical  area 
concerned  may  develop  regulations 
governing  Pacific  halibut  catch  in  U.S. 
Convention  waters,  including  limited 
access  regulations,  that  are  in  addition 
to,  but  not  in  conflict  with,  regulations 
of  the  International  Pacific  Halibut 
Commission  (IPHC).  The  IPHC  is  the 
body  authorized  by  the  Convention 
between  the  United  States  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  North  Pacific  Ocean  and 
the  Bering  Sea  (Convention)  to 
promulgate  regulations  for  the 
conservation  and  management  of  the 
Pacific  halibut  fishery.  Section  5  of  the 
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Halibut  Act  also  provides  that  the 
Secretary  of  Commerce  (Secretary)  shall 
have  the  general  responsibility  for 
carrying  out  the  Convention,  and  that 
the  Secretary  shall  adopt  such 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  and  objectives  of  the 
Convention  and  the  Halibut  Act.  The 
Secretary's  authority  has  been  delegated 
to  the  Assistant  Administrator  for 
Fisheries,  NOAA. 

The  Council  began  consideration  of 
management  alternatives  for  the  halibut 
charterboat  fishery  in  September  1993 
in  response  to  a  proposal  from  the 
Alaska  Longline  Fishermen's 
Association  (ALFA).  The  proposal 
requested  the  Coimcil  to  consider  some 
type  of  limited  access  management  for 
the  halibut  charterboat  fishery,  citing 
the  recent  and  dramatic  growth  in  that 
fishery  and  the  consequential  increase 
in  halibut  catch  by  that  sector.  Based  on 
the  ALFA  proposal,  the  Council 
established  the  Halibut  Charter  Working 
Group  (Work  Group)  to  further  develop 
management  options  for  the  halibut 
charterboat  fishery. 

The  Work  Group  presented  various 
management  options  to  the  Council  for 
consideration.  The  Council,  due  to 
staffing  priorities,  deferred  further 
action  on  the  halibut  charterboat  issue 
until  January  1995.  In  January  1995,  the 
Council  again  reviewed  the  Work 
Group's  findings,  received  public 
testimony,  discussed  further 
development  of  management  options, 
and  formulated  a  problem  statement  for 
analysis.  Again,  staffing  priorities 
delayed  formal  analysis  of  the  problem 
statement. 

In  June  1996,  the  Council  revisited  the 
halibut  charterboat  issue.  The  Council 
decided  to  narrow  the  alternatives  for 
study  by  focusing  on  specific 
management  alternatives.  The  specific 
alternatives  were:  (1)  Status  quo;  (2) 
implement  reporting  requirements;  (3) 
aiuiually  allocate  the  total  allowable 
catch  between  guided  sport  and 
commercial  fisheries;  (4)  a  moratorium 
on  new  entries  into  the  charterboat 
fishery;  and  (5)  combine  Alternatives  2, 
3,  and  4.  In  September  1996,  a  contract 
to  analyze  the  specific  alternatives  was 
awarded  to  University  of  Alaska's 
Institute  for  Social  and  Economic 
Research. 

In  February  1997,  a  preliminary 
analysis  was  presented  to  the  Council. 
The  Council  recommended  several 
changes  to  the  preliminary  analysis.  In 
April  1997,  a  revised  analysis  was 
presented  to  the  Council  for  initial 
review.  The  Council  recommended  that 
the  revised  antilysis  be  condensed  prior 
to  submission  for  public  review.  Also, 
the  Council  postponed  final  action  on 


the  halibut  charterboat  issue  until 
September  1997. 

In  September  1997,  the  Council 
recommended  that  participants  in  the 
halibut  charterboat  fishery  be  required 
to  complete  performance  reports  and 
that  guideline  harvest  levels  (GHLs)  be 
established  for  IPHC  Areas  2C  and  3A. 
Information  collected  by  the 
performance  reports  was  to  include 
catch  figures,  location  of  catch,  number 
of  cUents,  residence  information, 
ownership  of  vessel,  and  the  identity  of 
the  operator.  The  GHLs  would  be  based 
on  the  halibut  charterboat  fleet  receiving 
125  percent  of  its  1995  catch  for  IPHC 
Areas  2C  and  3A. 

In  November  1997,  NMFS  informed 
the  Council  that  the  GHLs  for  the 
halibut  charterboat  fishery  could  not  be 
published  as  a  regulation  until 
management  measures,  which  would  be 
employed  if  the  GHLs  were  reached, 
were  specified.  In  December  1997,  the 
Council  announced  the  formation  of  a 
Halibut  GHL  Committee  (Committee). 
This  Committee,  made  up  of  individuals 
representing  the  halibut  charterboat 
fishery,  the  halibut  non-guided  sport 
fishery,  the  Council,  and  the  Alaska 
Board  of  Fisheries,  was  tasked  with 
developing  management  measures  to 
employ  if  the  halibut  charterboat  fishery 
exceeded  the  GHLs. 

In  February  1998,  the  Committee  met 
and  developed  recommendations  for 
management  measures  for  the  haUbut 
charterboat  fishery.  The  Committee 
presented  its  recommendations  to  the 
Council  in  April  1998.  The 
recommendations  included  dropping 
the  GHLs  and  developing  local  area 
management  plans  to  resolve  resource 
conflicts,  converting  the  GHLs  to 
allocations  and  allowing  the  "banking" 
of  any  uncaught  portion  of  those 
allocations,  and  adopting  the  GHLs  and 
employing  a  range  of  management 
measiues  to  prevent  the  halibut 
charterboat  fleet  from  exceeding  the 
GHLs. 

The  Council  approved  the 
Committee's  recommendations  for 
analysis.  Also,  the  Council  requested 
that  the  analysis  include  a  discussion  on 
a  rod  permit  program  and  further  details 
on  the  proposed  "banking"  concept. 
Finally,  the  Coimcil  set  a  control  date  of 
April  27,  1998,  or  alternatively,  the  date 
of  publication  in  the  Federal  Register. 
Previously,  the  Council  had  set  control 
dates  for  the  halibut  charterbgat  fishery 
of  September  23, 1993,  and  April  17, 
1997.  The  Council  requested  that  a 
discussion  paper  further  describing  the 
alternatives  be  presented  to  the  Council 
in  October  1998,  and  set  initial  review 
and  final  action  for  this  issue  for 


February  1999,  and  April  1999, 
respectively. 

The  Council  intends  to  address 
whether  and  how  to  limit  entry  into  the 
halibut  charterboat  fishery.  The 
publication  of  this  control  date  is  to 
discourage  speculative  entry  into  the 
haUbut  charterboat  fishery  while 
potential  management  regimes  to 
control  access  into  the  fishery  are 
discussed  and  possibly  developed  by 
the  Coimcil.  The  control  date  will  help 
distinguish  established  participants 
from  speculative  entrants  into  the 
fishery.  Although  participants  are 
notified  that  entering  the  halibut 
charterboat  fishery  after  the  control  date 
will  not  assure  them  of  future  access  to 
the  fishery  based  on  previous 
participation,  additional  or  other 
qualifying  criteria  may  be  applied.  The 
Council  may  choose  different  and 
variably  weighted  methods  to  qualify 
participants  based  on  the  type  and 
length  of  participation  in  the  fishery  or 
other  methods  of  determining 
dependence  on  the  fishery. 

This  notification  hereby  establishes 
June  24,  1998  for  potential  use  in 
determining  historical  of  traditional 
participation  in  the  halibut  charterboat 
fishery.  This  action  does  not  commit  the 
Council  or  the  Secretary  to  develop  or 
adopt  any  particular  management 
regime  or  to  use  any  specific  criteria  for 
determining  entry  into  the  fishery.  The 
Council  may  choose  a  different  control 
date  or  management  program  that  does 
not  make  use  of  such  a  date.  The 
Council  may  also  choose  to  take  no 
further  action  to  control  entry  or  access 
to  the  halibut  charterboat  fishery.  Any 
action  by  the  Council  will  be  taken 
pursuant  to  the  requirements  of  the 
Halibut  Act  and  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

Authority:  16  U.S.C  773-773k  and  16 
U.S.C  1801  rtseq. 

Dated:  June  15. 1998. 
David  L.  Evans, 

Depu  ty  Assistant  A dministrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-16817  Filed  6-23-98;  8:45  am) 
MLUNG  CODE  3S10^22-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  0616980] 

New  England  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAAl, 

Commerce. 

ACnON:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Council)  will 
bold  a  series  of  public  hearings  to  solicit 
comments  on  proposals  to  be  included 
in  Amendment  9  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Northeast  Multispecies  Fishery, 
Amendment  7  to  the  Atlantic  Sea 
Scallop  FMP.  the  Atlantic  Herring  FMP, 
and  in  a  single  amendment  that  brings 
all  Council  FMPs  (Multispecies,  Sea 
Scallop,  Herring,  Monkfish  and  Atlantic 
Salmon)  into  compliance  with  essential 
fish  habitat  (EFH)  requirements  of  the 
Sustainable  Fisheries  Act  (SFA). 
DATES:  Written  comments  will  be 
accepted  through  July  15,  1998,  for 
Amendment  9  to  the  Northeast 
Multispecies  FMP,  through  July  31, 
1998.  for  the  EFH  amendment,  and 
through  August  3,  1998,  for  Amendment 
7  to  the  Atlantic  Sea  Scallop  FMP  and 
the  Atlantic  Herring  FMP.  The  hearings 
will  begin  June  29,  1998.  and  end  July 
22.  1998.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates. 
ADDRESSES:  Send  comments  to  Paul  J. 
Howard,  Executive  Director.  New 
England  Fishery  Management  Council.  5 
Broadway.  Saugus.  MA  01906-1097. 
Hearings  will  be  held  in  Maine,  New 
Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut;  New  Jersey, 
Virginia,  and  North  Carolina.  Requests 
for  special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus.  MA  01906-1097;  telephone: 
(781)  231-0422.  For  specific  locations, 
see  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  (781)  231-0422. 
SUPPLEMENTARY  INFORMATION:  The 
Council  proposes  to  take  action  to 
address  the  new  and  revised 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  as  amended  by  the  SFA  of  1996. 
The  Council  will  consider  comments 
from  fishermen,  interested  parties,  and 


the  general  public  on  the  proposals  and 
alternatives  described  in  four  separate 
public  hearing  doomaents.  These 
docimients  have  been  prepared  for 
amendments  to  the  Northeast 
Multispecies  and  Sea  Scallop  FMPs.  the 
Herring  FMP.  and  an  aunendinent  for 
compliance  with  EFH,  which  will 
amend  the  previously  mentioned  plans 
as  well  as  the  Monkfish  and  Atlantic 
Salmon  FMPs.  Once  it  has  considered 
public  comments,  the  Council  will 
approve  final  measures  and  prepare 
submission  packages  for  NMFS.  There 
will  be  additional  opportunities  for 
public  comments  when  the  proposed 
rules  for  these  actions  are  published  in 
the  Federal  Register. 

Amendment  9  to  the  Northe2»t 
Multispecies  FMP 

The  Council  is  presenting  the 
following  items  for  public  review  and 
comment:  (1)  Proposed  new  or  revised 
overfishing  definitions  for  12  species  in 
the  Northeast  Multispecies  Fishery 
Management  Unit  (excluding  silver  hake 
and  red  hake,  which  the  Council  will 
address  in  a  separate  amendment);  (2)  a 
revised  specification  of  optimum  yield 
(OY)  from  the  fishery;  (3)  the  inclusion 
of  Adantic  halibut  in  the  Multispecies 
FMP,  with  measures  to  stop  overfishing 
and  rebuild  the  halibut  stocks;  (4) 
modification  of  the  rules  allowing  the 
use  of  square  mesh  nets  by  otter  trawl 
vessels;  (5)  a  1-inch  increase  in  the 
minimum  size  for  winter  flounder;  (6)  a 
possession  limit  for  the  Southern  New 
England/Mid-Atlantic  winter  flounder 
fisheries;  (7)  adjustments  to  trip  limit 
management  methods;  (8)  postponement 
of  the  Vessel  Monitoring  Systems 
requirement  beyond  the  scheduled 
implementation  date  of  May  1,  1999;  (9) 
a  prohibition  on  the  use  of 
"streetsweeper"  trawl  gear,  and  (10)  a 
framework  adjustment  process  for 
approval  of  aquacultuje  projects  in  the 
EEZ.  The  Council  will  consider  all 
comments  received  on  these  proposals 
until  the  end  of  the  comment  period  on 
July  15,  1998. 

Amendment  7  to  the  Atlantic  Sea         _ 
Scallop  FMP 

The  following  proposals  will  be 
discussed  in  the  public  hearing 
document:  (1)  A  new  overfishing 
definition  and  rebuilding  targets  for 
Atlantic  sea  scallops;  (2)  a  revised 
specification  of  OY  from  the  fishery;  (3) 
a  10-year  rebuilding  schedule  as  the 
preferred  alternative  and  a  7-year 
schedule  as  a  non-preferred  alternative; 
(4)  options  for  increasing  the  minimum 
mesh  size  of  the  twine  top  portion  of 
scallop  dredges  to  reduce  the  bycatch  of 
finfish;  (5)  continuation  of  mid-Atlantic 


closed  areas  (unless  opened  under 
S]}ecific  reop>ening  criteria  adopted  as 
part  of  the  amendment);  (6)  a  system  for 
closing  areas  to  improve  yield  per 
recruit;  (7)  annual  monitoring  and 
adjustment  of  measures  to  rebuild  the 
resource;  and  (8)  a  provision  to  allow 
the  following  measures  to  be 
implemented  through  the  framework 
adjustment  process:  (a)  leasing  of 
scallop  DAS;  (b)  scallop  size 
restrictions;  and  (c)  aquaculture 
enhancement  measures.  Measures  to 
end  overfishing  and  rebuild  the  scallop 
resource  will  require  substantial 
reductions  in  fishing  in  the  next  several 
years.  Although  the  proposals  are 
expected  to  have  positive  long-term 
economic  impacts,  they  also  are 
expected  to  have  severely  negative 
short-term  economic,  social,  and  fishing 
community  impacts.  These  impacts  are 
summarized  in  the  public  hearing 
dociiment,  {frhich  will  be  available  at 
the  hearings.  The  Council  will  consider 
all  comments  received  until  the  end  of 
the  comment  period  on  August  3.  1998. 

Atlantic  Herring  FMP 

Major  elements  of  the  proposals  in  the 
public  hearing  document  include  (1)  a 
definition  of  overfishing  and 
establishment  of  a  total  allowable  catch 
(TAC);  (2)  various  options  to  distribute 
the  TAC;  (3)  options  for  controlling  the 
catch,  either  through  mandatory  days 
out  of  the  fishery  (an  open  access 
fishery)  or  through  a  controlled  access 
system;  (4)  alternatives  for  addressing 
spawning  restrictions;  (5)  the  size  of 
vessels  in  the  fishery;  (6)  allowed  uses 
for  herring  (such  as  for  roe  or  meal);  (7) 
regulations  for  joint  venture  and 
internal  waters  processing  operations; 
and  (8)  administrative  requirements 
such  as  vessel,  dealer  and  operator 
permits,  vessel  and  dealer  reporting 
requirements,  and  observer/sea  sampler 
provisions.  These  are  joint  Council/ 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  public  hearings. 
The  ASMFC  measures  will  be  adopted 
in  state  waters,  while  the  Council 
measures  will  apply  to  vessels  holding 
Federal  permits  to  fish  in  the  EEZ.  The 
Council  will  consider  all  comments 
received  until  the  end  of  the  comment 
period  on  August  3,  1998. 

Essential  Fish  Habitat  Amendment 

The  Council  will  conduct  hearings  to 
consider  public  comment  on 
management  proposals  to  address  the 
EFH  requirements  of  the  SFA  and  to 
submit  measures  to  the  Secretary  of 
Commerce  as  an  amendment  to  all 
Council  FMPs.  The  following  items  will 
be  available  for  public  review  and 
comment:  (1)  The  identification  and 
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description  of  EFH  for  Atlantic  herring, 
sea  scallops,  Atlantic  salmon,  and  15 
species  of  groundfish;  (2)  the 
identification  of  proposed  habitat  areas 
of  particular  concern  (HAPC)  for 
Atlantic  cod  and  Atlantic  salmon;  (3)  an 
assessment  of  fishing-related  threats  and 
impacts  to  EFH;  (4)  consideration  of 
management  measures  to  mitigate  the 
adverse  impacts  of  fishing  activities  on 
EFH  and  HAPC;  (5)  an  assessment  of 
non-fishing  related  threats  and  impacts 
to  EFH;  (6)  conservation  and 
enhancement  measures  and 
recommendations  developed  to  mitigate 
the  adverse  impacts  of  non-fishing 
related  activities  on  EFH  and  HAPC;  (7) 
a  provision  to  allow  the  revision  of  the 
EFH  designations  and  additional 
management  measures  for  the 
conservation  of  EFH  to  be  implemented 
through  the  framework  adjustment 
process;  and  (8)  research  and 
information  requirements  to  improve 
the  designation  of  EFH  and  better 
understand  the  impacts  of  fishing  and 
non-fishing  activities  on  EFH.  The 
Council  will  consider  all  conunents 
received  until  the  end  of  the  comment 
period  on  July  31,  1998. 

Public  Hearings 

The  dates,  times,  locations  and 
telephone  numbers  of  the  hearings  are 
scheduled  as  follows: 

Amendment  9  to  the  Northeast 
Multispecies  FMP- 

Monday,  June  29,  1998,  6:00  p.m. — 
Seaport  Inn,  110  Middle  Street. 
Fairhaven,  MA  02719;  telephone  {508J 
997-1281; 

Tuesday,  June  30,  1998,  6:00  p.m. — 
Holiday  Inn  by  the  Bay,  88  Spring 
Street,  Portland,  ME  04101;  telephone 
(207)  775-2311; 

Wednesday,  July  1,  1998.  6:00  p.m. — 
Holiday  Inn.  US  Route  1  &  3,  Ellsworth, 
ME  04605;  telephone  (207)  667-9341; 

Monday  July  6,  1998.  6:00  p.m. — St. 
Peter's  Club,  21-23  Main  Street, 
Gloucester,  MA  01930;  telephone  (978) 
281-3160; 

Tuesday,  July  7,  1998,  3:00  p.m.— 
Radisson  Hotel,  35  Governor  Winthrop 


Boulevard,  New  London,  CT  06320; 
telephone  (860)  443-7000; 

Wednesday,  July  8,  1998,  3:00  p.m. — 
Holiday  Lin,  290  Highway  37  East, 
Tom's  River,  NJ  08753;  telephone  (732) 
244-4000; and 

Monday,  July  13,  1998,  3:00  p.m. — 
Ramada  Inn,  1127  Route  132,  Hyannis, 
MA  02601;  telephone  (508)  775-1153. 

Amendment  7  to  the  Atlantic  Sea 
Scallop  FMP- 

Monday,  June  29,  1998,  1:30  p.m. — 
Seaport  Inn,  110  Middle  Street, 
Fairhaven,  MA  02719;  telephone  (508) 
997-1281; 

Wednesday,  July  1,  1998,  1:00  p.m.— 
Hohday  Inn.  US  Route  1  &  3.  Ellsworth, 
ME  04605;  telephone  (207)  667-9341; 

Monday,  July  6,  1998.  3:00  p.m.— 
Department  of  Environment  and  Natural 
Resources,  943  Washington  Square 
Mall,  Washington,  NC  27889;  telephone 
(919)  946-6481; 

Tuesday,  July  7,  1998,  3:00  p.m.— 
Holiday  Inn  Executive  Center.  5655 
Greenwich  Road,  Virginia  Beach,  VA 
23462;  telephone  (757)  499-4400;  and 

Wednesday,  July  8,  1998,  1:00  p.m.— 
Grand  Hotel,  1045  Beach  Drive,  Cape 
May,  NJ  08204;  telephone  (609)  884- 
5611. 

Atlantic  Herring  FMP- 

Tuesday,  June  30,  1998,  1:00  p.m. — 
Radisson  Hotel,  2081  Post  Road, 
Warwick,  Rl  03886;  telephone  (401) 
739-3000; 

Wednesday  July  1,  1998,  1:00  p.m. — 
Sawyer  Free  Library,  2  Dale  Avenue, 
Gloucester,  MA  01930;  telephone  (978) 
281-9763; 

Monday,  July  6,  1998,  1:00  p.m.— 
Maine  Department  of  Marine  Resources, 
194  McKown  Point  Road,  West 
Boothbay  Harbor,  ME  04575;  telephone 
(207)  633-9500; 

Wednesday,  July  8,  1998,  6:00  p.m. — 
Grand  Hotel,  1045  Beach  Drive,  Cape 
May,  NJ  08204;  telephone  (609)  884- 
5611; and 

Thursday,  July  9,  1998,  2:00  p.m. — 
Holiday  Inn  Executive  Center,  5655 
Greenwich  Road,  Virginia  Beach,  VA. 


Essential  Fish  Habitat  Amendment- 
Tuesday,  July  14,  1998, 1:00  p.m. — 
Sawyer  Free  Library,  2  Dale  Avenue. 
Gloucester.  MA  01930;  telephone  (978) 
281-9763; 

Wednesday.  July  15,  1998,  6:00 
p.m. — Maine  Department  of  Marine 
Resources,  194  McKown  Point  Road, 
West  Boothbay  Harbor,  ME  04575; 
telephone  (207)  633-9500; 

Thursday,  July  16, 1998,  1:00  p.m.— 
Urban  Forestry  Center,  45  Elwyn  Road. 
Portsmouth,  NH  03801;  telephone  (603) 
436-9713: 

Friday,  July  17,  1998, 1:00  p.m.— 
Massachusetts  Maritime  Academy,  101 
Academy  Drive,  Buzzards  Bay,  MA 
02532;  telephone  (508)  830-5000; 

Monday,  July  20,  1998.  1:00  p.m. — 
Holiday  Inn,  290  Highway  37  East, 
Tom's  River,  NJ  08753;  telephone  (732) 
244-4000; and 

Wednesday,  July  22,  1998,  6:00 
p.m.— Radisson  Hotel,  2081  Post  Road, 
Warwick,  RI  02886;  telephone  (401) 
739-3000. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  )une  19. 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  h4arine  Fisheries  Service. 
[PR  Doc.  98-16785  Filed  6-23-98;  8:45  am) 
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DEPARTMEMT  OF  AGRICULTURE 

Offlce  of  th«  Secretary 

Commissioo  on  21st  Century 
Production  Agriculture  Meeting 

agency:  Office  of  the  Secretary. 
action:  Notice  of  meeting. 


summary:  The  U.S.  Department  of 
Agricult\ire  (USDA)  has  established  the 
Commission  on  21st  Century  Production 
Agriculture.  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA).  notice  is  hereby 
given  of  the  second  meeting  of  the 
Commission  on  21st  Century  Production 
Agriculture.  The  purpose  of  this 
meeting  is  to  consider  organizational 
matters  and  review  of  fann  policy 
issues.  This  meeting  wrill  be  open  to  the 
public. 

PtJkCE,  DATE,  AND  TIME  Of  MEETING:  The 
meeting  will  be  held  in  Room  221-A, 
Jamie  L.  Whitten  Federal  Building,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue.  SW, 
Washington.  DC  20250.  from  1:00—5:00 
EST  on  July  9. 1998.  and  8:00  am— 12 
noon  EST  on  July  10.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  J.  Collins  (202-720-5955),  Chief 
Economist.  Room  112-A,  Jamie  L. 
Whitten  Federal  Building,  1400 
Independence  Avenue.  SW, 
Washington.  DC  20250-3810. 

Dated:  June  17, 1998. 
Keith  J.  Collins, 
Chief  Economist. 
fpR  Doc.  98-16700  Filed  6-23-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  NutrttJon  Service 

Agency  Information  CoJIection 
Actlvtties:  Proposed  Collection; 
Comment  Request — Forms  FNS-806- 
A,  Claim  for  Reimbursement  (National 
School  Lunch  and  SctKK>l  Breakfast 
Programs),  and  FNS-806-8,  Claim  for 
Reimbursement  (Special  Milk  Program 
for  Children) 

AOBCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  public  to  comment  on 
the  proposed  Food  and  Nutrition 
Service  (FNS)  use  of  Forms  FNS-806-A 
and  FNS-806-B.  Claims  for 
Reimbursement.  The  Forms  are  used  to 
collect  data  to  determine  the  amoimt  of 
reimbursement  school  food  authorities 
participating  in  the  National  School 
Lunch  Program  (NSLP),  School 
Breakfast  Program  (SBP),  and  Special 
Milk  Programs  for  Children  (SMP)  are 
eligible  to  receive. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  24, 1998. 

ADDRESSES:  Send  coiiunents  to  Terry  A. 
Hallberg,  Chief.  Program  Analysis  and 
Monitoring  Branch.  Child  Nutrition 
Division.  Food  and  Nutrition  Service. 
USDA.  3101  Park  Center  Drive.  Room 
1008.  Alexandria,  Virginia  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Hallberg.  (703)  305-2590. 


SUPPtEMENTARY  INFORMATION: 

Titles:  Forms  FNS-806-A.  Claim  for 
Reimbursement,  (National  School 
Lunch,  and  School  Breakfast  Prtjgrams), 
and  FNS-806-B.  Claim  for 
Reimbursement  (Special  Milk  Program). 

OMB  Number:  0^84-0284. 

Expiration  Date  of  Approval:  May  31, 

2000. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

/\bslract.- The  NSLP,  SBP  and  SMP 
claims  for  reimbursement  forms,  FNS- 
80&-A  and  FNS-80&-B,  are  used  to 
collect  meal  and  cost  data  from  school 
food  authorities  whose  participation  in 
these  programs  are  administered 
directly  by  FNS  Recional  Offices 
(Regional  Office  Administered 
Programs,  or  ROAP).  ]n  order  to 
determine  the  amount  of  reimbursement 
school  food  authorities  are  entitled  to 
receive  for  meals  and  milk  served,  they 
must  complete  these  forms.  The 
completed  forms  are  submitted  to  FNS' 
Regional  Offices  where  they  are  entered 
into  a  computerized  payment  system. 
The  payment  system  computes  earned 
reimbursement. 

Earned  reimbursement  in  the  NSLP, 
SBP  and  SMP  is  based  on  performance, 
that  is.  an  assigned  rate  per  meal  or  half 
pint  of  milk  served,  with  cost 
comparisons  for  free  milk  and  severe 
neetf  breakfasts.  To  fulfill  the  earned 
reimbursement  requirements  set  forth  in 
NSLP.  SBP  and  SMP  regulations  issued 
by  the  Secretary  of  Agriculture  (7  CFR 
210.8.  220.11,  215.10).  the  meal  and  cost 
data  must  be  collected  on  forms  FNS- 
806-A  and  FNS-806-B.  These  forms  are 
an  intrinsic  part  of  the  accounting 
system  being  used  cxirrently  by  the 
subject  programs  to  ensure  proper 
reimbursement  as  well  as  to  facilitate 
adequate  recordkeeping. 

This  request  is  being  made  because 
FNS  is  implementing  a  new  payment 
system  for  the  ROAPs  in  the  NSLP,  SBP, 
and  SMP.  The  current  version  of  form 
FNS-806  is  used  to  collect  meal  and 
cost  data  for  all  three  (3)  of  these 
programs.  In  the  new  payment  system, 
the  data  for  the  SMP  will  be  collected 
and  recorded  separately  from  the  data 
for  the  NSLP  and  SBP.  The  claims  for 
reimbursement  for  the  NSLP  and  SBP 
will  be  on  the  FNS-806-A  and  the 
claims  for  reimbursement  for  SMP  will 
be  on  the  FNS-806-B.  The  data 
elements  are  the  same,  but  collection 
will  be  on  two  different  forms. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
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is  estimated  to  average  .5  hours  per 
response. 

Respondents:  The  respondents  are 
school  food  authorities  and  facilities 
participating  in  the  NSLP.  SBP,  and 
SMP  under  the  auspices  of  the  FNS 
ROAP. 

Estimated  Number  of  Respondents 
Form  80&-A:  340. 

Estimated  Number  of  Respondents 
Form  806-B.  180, 

Estimated  Number  of  Responses  per 
Respondent  Form  806- A:  12. 

Estimated  Number  of  Responses  per 
Respondent  Form  806-B:  12. 

Estimated  Total  Annual  Burden  on 
Respondents  Form  806- A:  2040. 

Estimated  Total  Annual  Burden  on 
Respondents  Form  806-B:  1080. 

Estimated  Total  Number  of 
Respondents:  520. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  3120. 

Copies  of  this  information  collection 
can  be  obtained  from  Cato  Watson, 
Agency  Information  Collection 
Coordinator,  Food  and  Nutrition 
Service.  U.S.  Department  of  Agriculture, 
3101  Park  Center  Drive,  Room  308. 
Alexandria.  Virginia  22302. 

Dated:  June  18,  1998. 
George  A.  Braley, 
Acting  Administrator. 
[FR  Doc.  98-16750  Filed  &-23-98;  8:45  am] 

BILLMO  COOE  3410-3(MJ 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Special  Provision  for  Frozen 
Concentrated  Orange  Juice  Under  the 
North  American  Free  Trade  Agreement 
Implementation  Act 

AGENCY:  Foreign  Agricultural  Service. 
ACTION:  Notice  of  Determination  of 
Existence  of  Piice  Conditions  Necessary 
for  Imposition  of  Temporary  Duty  on 
Frozen  Concentrated  Orange  Juice  from 
Mexico. 

SUMMARY:  Pursuant  to  Section  309(a)  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993 
("NAFTA  Implementation  Act"),  this  is 
a  notification  that  for  5  consecutive 
business  days  the  daily  price  for  frozen 
concentrated  orange  juice  was  lower 
than  the  trigger  price. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Somers,  Horticultural  and 
Tropical  Products  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1000  or  telephone  at  (202)  720-2974. 


SUPPLEMENTARY  INFORMATION:  The 
NAFTA  Implementation  Act  authorizes 
the  imposition  of  a  temporary  duty 
(snapback)  for  Mexican  frozen 
concentrated  orange  juice  when  certain 
conditions  exist.. Mexican  articles  falling 
under  subheading  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  are  subject  to  the 
snapback  duty  provision. 

Under  Section  309(a)  of  the  NAFTA 
Implementation  Act,  certain  price 
conditions  must  exist  before  the  United 
States  can  apply  a  snapback  duty  on 
imports  of  Mexican  frozen  concentrated 
orange  juice.  In  addition,  such  imports 
must  exceed  specified  amounts  before 
the  snapback  duty  can  be  applied.  The 
price  conditions  exist  when  for  each 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
orange  juice  is  less  than  the  trigger 
price. 

For  the  purpose  of  this  provision,  the 
term  daily  price  means  the  daily  closing 
price  of  the  New  York  Cotton  Exchange, 
or  any  successor  as  determined  by  the 
Secretary  of  Agriculture  (the 
"Exchange"),  for  the  closest  month  in 
which  contracts  for  frozen  concentrated 
orange  juice  are  being  traded  on  the 
Exchange.  The  term  "business  day" 
means  a  day  in  which  contracts  for 
frozen  concentrated  orange  juice  are 
being  traded  on  the  Exchange. 

The  term  trigger  price  means  the 
average  daily  closing  price  of  the 
Exchange  for  the  corresponding  month 
during  the  previous  5-year  period, 
excluding  the  year  with  the  highest 
average  price  for  the  corresponding 
month  and  the  year  with  the  lowest 
average  price  for  the  corresponding 
month. 

Price  conditions  no  longer  exist  when 
the  Secretary  determines  that  for  a 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
orange  juice  has  exceeded  the  trigger 
price.  Whenever  the  price  conditions 
are  determined  to  exist  or  to  cease  to 
exist  the  Secretary  is  required  to 
immediately  notify  the  Commissioner  of 
Customs  of  such  determination. 
Whenever  the  determination  is  that  the 
price  conditions  exist  and  the  quantity 
of  Mexican  articles  of  frozen 
concentrated  orange  juice  entered 
exceeds  (1)  264,978,000  liter  (single 
strength  equivalent)  in  any  of  calendar 
years  1994  through  2002,  or  (2) 
340,560,000  liters  (single  strength 
equivalent)  in  any  of  calendar  years 
2003  through  2007,  the  rate  of  duty  on 
Mexican  articles  of  frozen  concentrated 
orange  juice  that  are  entered  after  the 
date  on  which  the  applicable  quantity 
limitation  is  reached  and  before  the  date 


of  publication  in  the  Federal  Register  of 
the  determination  that  the  price 
conditions  have  ceased  to  exist  shall  be 
the  lower  of— (1)  the  column  1— General 
rate  of  duty  in  effect  for  such  articles  on 
July  1, 1991;  or  (2)  the  column  1— 
General  rate  of  duty  in  effect  on  that 
day.  For  the  purpose  of  this  provision, 
the  term  "entered"  means  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  customs  territory  of 
the  United  States. 

In  accordance  with  Section  309(a)  of 
the  NAFTA  Implementation  Act,  it  has 
been  determined  that  for  the  period  June 
2-8,  the  daily  for  frozen  concentrated 
orange  juice  was  less  than  the  trigger 
price. 

Issued  at  Washington,  D.C.  the  12th  day  of 
June.  1998. 

Lon  Hatamiya, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  98-16701  Filed  6-23-98;  8:45  am] 

BUJJNQ  COOe  341»-10-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Lincolrt-Pipestone  Rural  Water; 
Existing  System  North/Lyon  County 
Phase  and  Northeast  Phase  Expansion 
Project 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  UtiUties  Service  (RUS)  will 
hold  a  pubhc  meeting  at  6:00  p.m.  on 
July  30.  1998,  at  Canby  High  School, 
307  1st  Street  West,  Canby  Minnesota. 
In  accordance  with  40  CFR  1503.1, 
Inviting  Comments,  the  purpose  of  the 
meeting  will  be  to  sohcit  comments 
from  interested  parties  on  the  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  Lincoln-Pipestone  Rural  Water 
Existing  System  North/Lyon  County 
Phase  and  Northeast  Phase  Expansion 
Project.  The  Draft  EIS  was  published  for 
public  review  and  comment  on 
February  23,  1998  (63  FR  8901). 

The  purpose  of  the  EIS  is  to  evaluate 
the  potential  environmental  impacts  of 
a  project  proposal  located  in 
southwestern  Minnesota.  The  proposal 
to  which  the  Agency  is  responding  to 
involves  providing  financial  assistance 
for  the  development  and  expansion  of  a 
pubhc  rural  water  system  and  a  review 
of  the  environmental  impacts  from 
previous  expansion  phase  activities. 
The  applicant  for  this  proposal  is  a 
public  body  named  Lincoln-Pipestone 
Rural  Water  (LPRW).  The  LPRW's  main 
offices  are  located  in  Lake  Benton, 
Minnesota.  Specific  project  activities  are 
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and  have  included  the  development  of 
groundwater  sources  and  production 
well  fields  and  the  construction  of  water 
treatment  facilities  and  water 
distribution  networks.  The  counties  in 
Minnesota  affected  by  this  proposal 
include  Yellow  Medicine,  Lincoln,  and 
Lyon  Counties  and  Deuel  County  in 
South  Dakota. 

FOfl  FURTHER  INFORMATION  CONTACT:  For 
further  information  please  contact  Mark 
S.  Plank.  USDA,  Rural  Utilities  Service, 
Engineering  and  Environmental  Staff, 
1400  Independence  Avenue,  Stop  1571. 
Washington,  DC  20250.  telephone  (202) 
720-1649.  fax  (202)  720-0820,  or  e-mail: 
mplank@rus.usda.gov  or  Jim  Maras, 
RUS  Program  Director,  USDA,  Rural 
Development,  410  AgriBank  Building, 
375  Jackson  Street.  St.  Paul.  MN,  55101- 
1853,  telephone  (612)  290-3842  or  e- 
mail:  jmaras@rdasun2.rurdev.usda.gov. 

A  copy  of  the  Draft  EIS  or  an 
Executive  Summary  can  be  obtained 
over  the  Internet  at  http:// 
www.usda.gov/rus/water/ees/ 
environ.htm.  The  files  are  in  a  portable 
document  format  (pdf);  in  order  to 
review  or  print  the  docxunent,  users 
need  to  obtain  a  free  copy  of  Acrobat 
Reader.  The  Acrobat  Reader  can  be 
obtained  from  http://www.adobe.com/ 
prodindex/ acrobat/ readstep.html 

Dated:  June  19, 1998. 
Gary  J.  Morgan, 

Director,  Engineering  and  Environmental 

Staff. 

|FR  Doc.  98-16793  Filed  6-23-98;  8:45  ami 

atLLJNO  COOC  3410-1S-P 


persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  15, 1998. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  98-16755  Filed  6-23-98:  8:45  am) 

BILLJNO  COOC  K»6-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Maine  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Maine 
Advisory  Committee  to  the  U.S. 
Commission  on  Civil  Rights  will 
convene  at  9  a.m.  and  adjourn  at  12:30 
p.m.  on  July  10, 1998,  at  the  Fleet  Bank 
Building,  Conference  Room,  21  Armory 
Street,  Augusta,  Maine  02208.  The 
purpose  of  the  meeting  is  to  plan  for 
future  events  and  to  review  a  draft  of  the 
Committee's  report,  "Limited  English 
Proficient  Students  in  Maine:  An 
Assessment  of  Equal  Educational 
Opportunities." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  July  9,  1998, 
9:00  a.m.,  in  the  Herbert  C.  Hoover 
Building.  Room  1617M-2. 14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  transportation 
and  related  equipment  or  technology. 
The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12958,  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  16. 
1996.  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
Usted  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information,  call  (202) 
482-2583. 


Dated:  June  18. 1998. 
Lm  Ajin  Carpenter. 

Director,  Technical  Advisory  Committee  Unit. 
IFR  Doc.  98-16702  Filed  6-23-98;  8:45  am) 
BILUNQ  COOE  3S10-33-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

International  Buyer  Program;  Support 
for  Domestic  Trade  Shows 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  and  Call  for  Applications 
for  the  FY  2000  International  Buyer 
Program  (October  1,  1999  through 
September  30,  2000). 

SUMMARY:  This  notice  sets  forth 
objectives,  procedures  and  application 
review  criteria  associated  with  the  U.S. 
Department  of  Commerce's  International 
Buyer  Program  (IBP),  to  support 
domestic  trade  shows.  Selection  is  for 
the  International  Buyer  Program  for 
Fiscal  Year  2000. 

The  International  Buyer  Program  was 
established  to  bring  international  buyers 
together  with  U.S.  firms  by  promoting 
leading  U.S.  trade  shows  in  industries 
with  high  export  potential.  The 
International  Buyer  Program  emphasizes 
cooperation  between  the  U.S. 
Department  of  Commerce  (DOC)  and 
trade  show  organizers  to  benefit  U.S. 
firms  exhibiting  at  selected  events  and 
provides  practical,  hands-on  assistance 
such  as  export  counseling  and  market 
analysis  to  U.S.  companies  interested  in 
exporting.  The  assistance  provided  to 
show  organizers  includes  worldwide 
overseas  promotion  of  selected  shows  to 
potential  international  buyers,  end- 
users,  representatives  and  distributors. 
The  worldwide  promotion  is  executed 
through  the  offices  of  the  United  States 
and  Foreign  Commercial  Service 
(hereinafter  referred  to  a»the 
Commercial  Service)  in  70  countries 
representing  America's  major  trading 
partners,  and  also  in  U.S.  Embassies  in 
countries  where  the  Commercial  Service 
does  not  maintain  offices.  The 
Department  expects  to  select 
approximately  24  shows  for  FY2000 
from  among  applicants  to  the  program. 
Shows  selected  for  the  International 
Buyer  Program  will  provide  a  venue  for 
U.S.  companies  interested  in  expanding 
their  sales  into  international  markets. 
Successful  applicants  will  be  required 
to  enter  into  a  Memorandum  of 
Understanding  (MOU)  that  sets  forth  the 
specific  actions  to  be  performed  by  the 
show  organizer  and  the  DOC.  The  MOU 
constitutes  an  agreement  between  the 
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DOC  and  the  show  organizer  specifying 
which  services  are  to  be  rendered  by 
DOC  as  part  of  the  IBP  and,  in  turn, 
what  responsibilities  are  agreed  to  be 
performed  by  the  show  organizer. 
Anyone  wishing  to  apply  will  be  sent  a 
copy  of  the  MOU  along  with  the 
application  package.  The  services  to  be 
rendered  by  DOC  will  be  carried  out  by 
the  Commercial  Service. 
DATES:  Applications  must  be  received 
on  or  before  August  10,  1998. 
Contributions  are  for  shows  selected 
and  promoted  during  the  October  1 , 
1999  and  September  30.  2000.  period. 
ADDRESSES:  Export  Promotion  Services/ 
International  Buyer  Program, 
Commercial  Service,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  k  Constitution  Avenue, 
NW.,  Washington.  DC  20230. 
Telephone:  (202)  482-0146  (Facsimile 
applications  will  not  be  accepted). 
FOR  FURT>«R  INFORMArKM  CONTACT:  Jim 
Boney.  Product  Memager.  International 
Buyer  Program,  Room  2116.  Export 
Promotion  Services,  U.S.  and  Foreign 
Commercial  Service.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  &  Constitution  Avenue. 
NW..  Washington.  DC  20230.  Telephone 
(202)  482-0146  or  Fax:  (202)  482-0115. 
SUPPLEMENTARY  INFORMATION:  The 
Commercial  Service  is  accepting 
applications  for  the  International  Buyer 
Program  (IBP)  for  events  taking  place 
between  October  1. 1999  and  September 
30,  2000.  A  contribution  of  $6,000  for 
shows  of  five  days  or  less,  or  $8,000  for 
shows  more  than  five  days  in  duration 
is  required  for  the  shows  selected. 

Under  the  IBP.  the  Commercial 
Service  seeks  to  bring  international 
buyers  together  with  U.S.  firms  by 
selecting  and  promoting  in  international 
markets  domestic  trade  shows  in 
industries  with  high  export  potential. 
Selection  of  a  trade  show  is  one-time, 
i.e.,  a  trade  show  organizer  seeking 
selection  for  a  recurring  event  n^ust 
submit  a  new  application  for  selection 
for  each  occurrence  of  the  event.  If  the 
event  occurs  more  them  once  in  the  12- 
month  period  covering  this 
axmouncement,  the  trade  show 
organizer  must  submit  a  separate 
application  for  each  event. 

The  Commercial  Service  will  select 
approximately  24  events  to  support 
during  this  12-month  period.  The 
Commercial  Service  will  select  those 
events  that,  in  its  judgment,  most  clearly 
meet  the  Commercial  Service's  objective 
and  selection  criteria  mentioned  below. 

Selection  indicates  that  the 
Department  has  found  the  event  to  be  a 
leading  international  trade  show 
appropriate  for  participation  by  U.S. 


exporting  firms  and  promotion  in 
overseas  markets  by  U.S.  Embassies  and 
Consulates.  Selection  does  not 
constitute  a  guarantee  by  the  U.S. 
Government  of  the  show's  success. 
Selection  is  not  an  endorsement  of  the 
show  organizer  except  as  to  its 
international  buyer  activities.  Non- 
selection  should  not  be  viewed  as  a 
finding  that  the  event  will  not  be 
successful  in  the  promotion  of  U.S. 
exports. 

Exclusions 

Trade  shows  will  not  be  considered 
that  are  either  first-time  or  horizontal 
(non-industry  specific)  events.  Annual 
trade  shows  will  not  be  selected  for  this 
program  more  than  twice  in  any  three- 
year  period  (e.g. ,  shows  selected  for 
fiscal  years  1998  and  1999  are  not 
eligible  for  inclusion  in  this  program  in 
fiscal  year  2000,  but  can  be  considered 
in  subsequent  years.). 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  of  the  application  to  this 
program  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  2501  et  seq.)  (OMB  control  no. 
0625-0151). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Reports  Clearance  Officer.  International 
Trade  Administration,  Room  4001,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (0625- 
0151),  Washington.  DC  20503. 

General  Selection  Criteria 

Subject  to  Departmental  budget  and 
resource  constraints,  those  events  will 
be  selected  that,  in  the  judgment  of  the 
Department,  most  clearly  meet  the 
following  criteria: 

(a)  Export  Potential 

The  products  and  services  to  be 
promoted  at  the  trade  show  are  from 
U.S.  industries  that  have  high  export 
potential,  as  determined  by  U.S. 
Department  of  Commerce  sources,  i.e., 
best  prospects  lists  and  U.S.  export 
statistics.  (Certain  industries  are  rated  as 
priorities  by  our  domestic  and 


international  commercial  officers  in 
their  Country  Commercial  Guides.) 

(b)  International  Interest 

The  trade  show  meets  the  needs  of  a 
significant  number  of  overseas  markets 
covered  by  the  Commercial  Services  of 
the  United  States  of  America  and 
corresponds  to  marketing  opportimities 
as  identified  by  the  posts  in  their 
Country  Commercial  Guides  (e.g.  best 
prospect  lists).  Previous  international 
attendance  at  the  show  may  be  used  as 
an  indicator. 

(c)  Scope  of  the  Show 

The  trade  show  offers  a  broad 
spectrum  of  U.S.  made  products  and/or 
services  for  the  subject  industry.  Trade 
shows  with  a  majority  of  United  States 
businesses  as  defined  in  15  U.S.C  4724 
will  be  given  preference. 

(d)  Stature  of  the  show 

The  trade  show  is  clearly  recognized 
by  the  industry  it  covers  as  a  leading 
event  for  the  promotion  of  that 
industry's  products  and  services  both 
domestically  and  internationally  and  as 
a  showplace  for  the  latest  technology  or 
services  in  that  industry. 

(e)  Exhibitor  Interest 

There  is  demonstrated  interest  on  the 
part  of  U.S.  exhibitors  in  receiving 
international  business  visitors  during 
the  trade  show.  A  significant  number  of 
these  exhibitors  should  be  new-to- 
export  or  seeking  to  expand  sales  into 
additional  international  markets. 

(f)  Overseas  Marketing 

There  has  been  demonstrated  effort 
made  to  market  prior  shows  overseas.  In 
addition,  the  applicant  should  describe 
in  detail  the  international  marketing 
program  to  be  conducted  for  the  event, 
explaining  how  efforts  should  increase 
individual  and  group  international 
attendance. 

(g)  Logistics 

The  trade  show  site,  facilities, 
transportation  services  and  availability 
of  accommodations  are  in  the  stature  of 
an  international-class  trade  show. 

(h)  Cooperation 

The  applicant  demonstrates  a 
willingness  to  cooperate  with  the 
Commercial  Service  of  the  United  States 
of  America  to  fulfill  the  program's  goals 
and  to  adhere  to  target  dates  set  out  in 
the  Memorandum  of  Understanding  and 
the  event  timetable,  both  of  which  are 
available  from  the  program  office  (see 
"For  Further  Information  on  When, 
Where,  and  How  to  apply").  Past 
experience  in  the  IBP  will  be  taken  into 


34364 


Federal  Register / Vol.  63.  No.  121 /Wednesday.  June  24.  1998 /Notices 


account  in  evaluating  current 
applications  to  the  program. 

Legal  Authority 

The  Commercial  Service  has  the  legal 
authority  to  enter  into  the  above- 
mentioned  memorandum  of 
understanding  with  the  show  organizer 
under  the  provisions  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended  (22  U.S.C.  2455(f)). 
The  statutory  authority  for  the 
Commercial  Service  to  conduct  the 
International  Buyer  Program  is  15  U.S.C. 
4724. 

John  Klingelhut, 

Director.  Office  of  Public/Private  Initiatives. 
The  Commercial  Service,  International  Trade 
Administration.  U.S.  Department  of 
Commerce. 
(FR  Doc.  98-16764  Filed  6-23-98;  8:45  am] 

WLUMO  COOe  M10-FP-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  06l598q 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (^4MFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  public  meeting. 


summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Standing 
Scientific  and  Sutistical  Committee 
(SSC). 

DATES:  The  meeting  will  begin  at  1:00 
p.m.  on  Tuesday,  July  7.  1998  and 
conclude  by  5:00  p.m.  on  Thursday,  July 
9.  1998. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Crowne  Plaza  New  Orleans,  333 
Poydras  Street,  New  Orleans,  LA  70130; 
telephone:  504-525-9444. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council.  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle.  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Standing  SSC  will  review  the  Draft 
Generic  Essential  Fish  Habitat  (EFH) 
Amendment.  As  mandated  by  the 
Sustainable  Fisheries  Act  (SFA).  the 
Council  has  developed  a  Generic  EFH 
amendment  that  identifies  essential  fish 
habitat  for  all  species  turrently  under 


management  by  the  Council.  The 
amendment  does  not  include  any 
alternatives  for  management  measures. 
Future  management  measures,  if 
needed,  will  be  developed  through 
amendments  to  individual  fishery 
management  plans  (FMPs).  The  SSC 
will  also  review  reports  of  the  Ad  Hoc 
Crustacean  and  Finfish  Stock 
Assessment  Panels  (SAP)  that  include 
alternatives  for  the  overfishing  criteria, 
as  required  by  the  SFA,  and  proxies  for 
expressing  maximum  sustainable  yield 
(MSY)  and  optimum  yield  (OY)  in  terms 
of  spawning  potential  ratio  (SPR), 
spawning  stock  biomass  per  xecruit 
(SSBR),  or  other  credible  analyses  as 
appropriate  for  the  stocks  or  stock 
complexes  of  each  FMP:  shrimp,  stone 
crab,  and  spiny  lobster  (Crustacean  SAP 
Report)  and  for  coastal  migratory 
pelagics,  reef  fish,  and  red  drum 
(Finfish  SAP  Report).  Alternatives  for 
rebuilding  periods  for  stocks  that  have 
been  classified  as  overfished  by  NMFS 
and  modifications  to  the  framework 
procedures  for  specifying  acceptable 
biological  catch  (ABC)  and  total 
allowable  catch  (TAG)  will  be 
considered,  where  appropriate. 

Although  other  issues  not  on  the    . 
agenda  may  come  before  the  SSC  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting.  The 
SSC's  actions  will  be  restricted  to  those 
issues  specifically  identified  in  the 
agenda  Usted  as  available  by  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Couincil  (see 
ADDRESSES)  by  June  29. 1998. 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Siprine  Fisheries  Service. 
(FR  Doc.  98-16786  Filed  6-23-98;  8:45  ami 

BtUJNG  COOe  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0611980] 

Advisory  Committee  to  the  United 
States  Section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  Bluefln  Tuna  Rebuilding 
Workshop;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACnOH:  Notice  of  public  meeting; 

correction. 

SUMMARY:  This  docimient  corrects  the 
Notice  of  public  meeting  (63  FR  33054, 
June  17,  1998)  that  states  the  second 
bluefin  tima  rebuilding  workshop  of  the 
Advisory  Committee  to  the  United 
States  section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  txmas  will  be  open  to  the 
public.  The  first  session  of  the 
workshop  (9  a.m.  to  12:30  p.m.)  will  be 
open  to  the  public,  but  the  second 
session  (1:30  p.m.  to  5:30  p.m.)  will  be 
closed.  Also,  registration  for  the 
workshop  will  start  at  8:30  a.m.  and  the 
workshop  will  start  at  9  a.m. 
DATES:  The  workshop  is  scheduled  for 
Friday.  June  26. 1998,  8:30  a.m.  to  5:30 
p.m. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Holiday  Inn.  8777  Georgia 
Avenue,  Silver  Spring,  Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Jonathon  Krieger,(301)713-2276. 
SUPPLEMENTARY  INFORMATKJN:  After 
further  consideration,  it  has  been 
determined  that  the  Advisory 
Committee  will  go  into  executive 
session  from  1:30  p.m.  to  approximately 
5:30  p.m.  during  the  June  26  workshop. 
The  Advisory  Committee  will  be 
discussing  information  that  relates  to 
the  U.S.  negotiating  position  for  the 
1998  Aimual  Meeting  of  ICCAT. 
Technical  Advisors  to  the  Advisory 
Committee  and  other  members  of  the 
public  may  not  attend  the  closed 
executive  session.  The  determination  to 
close  this  portion  of  the  meeting  is 
consistent  with  the  Atlantic  Timas 
Convention  Act  and  the  Advisory 
Committee's  Statement  of  Operating 
Practices  and  Procedures. 

Registration  for  the  workshop  will 
begin  at  8:30  a.m.,  and  the  open  session 
of  the  workshop  will  start  at  9:00  a.m. 
and  end  at  approximately  12:30  p.m. 

Special  Accommodations 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxifiary  aids 
should  be  directed  to  Jonathon  Krieger 
at  (301)  713-2276  at  least  5  days  prior 
to  the  moeting  date. 

Dated:  lune  19. 1998. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-16819  Filed  6-23-98;  8:45  am) 
nUJNO  C006  3S10-22-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.O.  061598B] 

Mid>Atiantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-AtlanUc  Fishery 
Management  Council  and  the  New 
England  Fishery  Management  Council 
will  hold  a  Joint  IDogfish  Committee 
meeting. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  July  8, 1998,  from  9:30  a.m. 
until  5:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Holiday  Inn  Logan  Airport,  225 
McClellan  Highway  E.  Boston,  MA; 
telephone:  617-569-5250. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904,  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Christopher  M.  Moore,  Ph.D.,  Acting 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council; 
telephone:  302-674-2331,  ext.  16. 

SUPPt-EMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  review 
analyses  conducted  by  the  Technical 
Committee  concerning  the  stock 
rebuilding  options,  revised  discard 
mortality  estimates,  and  alternate 
minimum  size  limits.  Management 
options  to  be  included  in  the  public 
hearing  draft  of  the  Spiny  Dogfish 
Fishery  Management  Flan  will  be 
finalized. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 


ADDRESSES]  at  least  5  days  prior  to  the 
meeting  date. 

Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  98-16816  Filed  6-23-98;  8:45  am) 
BILUNO  COOe  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  061698A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  number  of  public  meetings 
of  its  oversight  committees  and  advisory 
panels  in  July.  1998  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
wU  be  b-ought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  July  7  and  July  29,  1998.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  Meetings  will  be  held  in 
Saugus,  Peabody  and  Mansfield,  MA, 
and  Warwick,  RI.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus, 
Massachusetts  01906-1036;  telephone: 
(781) 231-0422. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Tuesday.  July  7,  1998,  9:30  a.m. — 
Aquaculture  Committee  Meeting 

Location:  New  England  Fishery 
Management  Council  Office  conference 
room,  5  Broadway,  Saugus,  MA  01906; 
telephone  (781)  231-0422, 

Discussion  of  agency  coordination 
procedures  for  applicants,  project 
evaluation  criteria  and  a  review  of  the 
status  of  the  American  Norwegian  Fish 
Farm  project. 

Wednesday,  July  8,  1998,  9:30  a.m.— 
Joint  Habitat  Committee  and  Advisory 
Panel  Meeting 


Location:  Holiday  Inn,  One  Newbury 
Street  (Route  1  North),  Peabody.  MA 
01960;  telephone:  (978)  535-4600. 

Discussion  about  presenting  the 
essential  fish  habitat  (EFH)  information 
at  public  hearings  and  a  briefing  on 
NMFS  recommendations  concerning  the 
Council's  proposed  EFH  designations. 

Thursday,  July  9,  9:30  a.m.— 
Groundfish  Advisory  Panel  Meeting 

Location:  Holiday  Inn,  31  Hampshire 
Street,  Mansfield.  MA  02048;  telephone: 
(508) 339-2200. 

Preparation  of  formal  comments  on 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP)  Amendment  9 
public  hearing  document  and 
Environmental  Assessment;  discussion 
of  alternative  management  strategies  for 
Gulf  of  Maine  cod,  an  action  that  could 
be  implemented  through  the  annual 
framework  adjustment  process; 
comments  on  a  proposal  to  include  cusk 
and  wolffish  in  the  multispecies  fishery 
management  unit;  and  discussion  of  a 
proposal  to  allow  the  transfer  of 
multispecies  days-at-sea  between 
vessels. 

Wednesday,  July  15,  9:30  a.m.  and 
Thursday,  July,  16,  8:30  a.m — 
Multispecies  Committee  Meeting 

Location:  Peabody  Marriott  Hotel,  8A 
Centennial  Drive,  Peabody,  MA  01960; 
telephone:  (978)  977-9700. 

Review  of  comments  on  the 
Amendment  9  public  hearing  document 
and  Environmental  Assessment  and 
development  of  recommendations  to  the 
Council  for  final  measures;  discussion 
of  alternatives  and  a  management 
strategy  for  management  of  Gulf  of 
Maine  cod  fisheries;  consideration  of  a 
proposal  to  include  cusk  and  wolffish  in 
the  multispecies  fishery  management 
unit;  and  discussion  of  a  proposal  to  the 
allow  transfer  of  multispecies  days-at- 
sea  between  vessels. 

Monday,  July  27.  1998,  9:30  a.m. — 
Whiting  Committee  Meeting 

Location:  Peabody  Marriott  Hotel,  8A 
Centennial  Drive.  Peabody,  MA  01960; 
telephone:  (978)  977-9700. 

Review  of  the  Draft  Supplemental 
Environmental  Impact  Statement  and 
approval  of  a  draft  public  hearing 
document  containing  measures  to 
manage  whiting  under  the  Northeast 
Multispecies  FMP. 

Tuesday,  July  28.  1998,  9:30  a.m.— 
Joint  Habitat  Committee  and  Advisory 
Panel  Meeting 

Location:  Holiday  Inn,  One  Newbury 
Street  (Route  1  North),  Peabody,  MA 
01960;  telephone:  (978)  535-4600. 

Discussion  of  comments  received 
during  the  public  hearing  process. 

Tuesday,  July  28,  10:00  a.m. — Scallop 
Advisory  Panel  Meeting 
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Location:  Radisson  Airport  Hotel, 
2081  Post  Road,  Warwick,  RI  02886; 
telephone:  (401}-732-9309. 

Development  of  recommendations 
concerning  proposed  management 
measures  to  be  included  in  Amendment 
7  of  the  Sea  Scallop  FMP  for  final 
Council  action  at  its  August  10-11 
meeting. 

Wednesday.  July  29,  9:30  a.m.— 
Scallop  Committee  Meeting 

Location:  Radisson  Airport  Hotel, 
2081  Post  Road.  Warwick,  RI  02886; 
telephone:  (401)-732-9309. 

Development  of  recommendations 
concerning  proposed  management 
measures  to  be  included  in  Amendment 
7  of  the  Sea  Scallop  FMP  for  final 
Council  action  at  its  August  10-11 
meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  June  18.  1998. 
Bnica  C  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  DcK.  98-16788  Filed  6-23-98;  8:45  am] 

BtLUNO  COOC  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  061998A] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for 

modification  6  to  incidental  take  permit 

844.      

summary:  Notice  is  hereby  given  that 
the  Idaho  Department  of  Fish  and  Game 
at  Boise.  ID  (IDFG)  has  applied  in  due 
form  for  a  modification  to  a  permit  that 
would  authorize  an  incidental  take  of  a 
threatened  anadromous  fish  species. 


DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  July  24, 
1998. 

ADDRESSES:  The  appUcation  and  related 
dooiments  are  available  for  review  in 
the  following  offices,  by  appointment: 
Protected  Resources  Division  (PRD), 
F/NW03.  525  NE  Oregon  Street.  Suite 
500.  Portland.  OR  97232-4169  (503- 
230-5400);  and 

Office  of  Protected  Resources.  F/PR3. 
NMFS.  1315  East- West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713- 
1401). 

Written  comments  or  requests  for  a 
pubhc  hearing  should  be  submitted  to 
the  Chief.  PRD.  in  Portland.  OR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Koch.  PRD  (503-230-5424). 
SUPP1.EMENTARY  INFORMATION:  IDFG 
requests  a  permit  modification  under 
the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regidations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Permit  844  authorizes  IDFG  an 
incidental  take  of  adult  and  juvenile, 
threatened,  naturally  produced.  Snake 
River  spring/ summer  chinook  salmon 
(Oncorhynchus  tshawytscha)  and  adult, 
threatened.  Snake  River  fall  chinook 
salmon  (Oncorhynchus  tshawytscha) 
associated  with  the  State  of  Idaho's 
sport- fishing  programs.  For  modification 
6.  IDFG  requests  an  additional 
incidental  take  of  adult,  threatened. 
Snake  River  spring/ summer  chinook 
salmon  associated  with  a  limited 
salmon  sport  fishery  on  the  upper  South 
Fork  of  the  Salmon  River.  The  fishery 
will  target  non-listed,  artificially 
propagated,  summer  chinook  salmon. 
The  primary  source  of  take  would  be  the 
incidental  catch,  handling,  and  release 
of  ESA-listed  adult  fish  with  an 
associated  catch  and  release  mortality. 
The  specifics  of  the  fishery,  including 
season  dates,  duration,  locations,  and 
mitigative  activities  are  tailored  to 
provide  the  appropriate  level  of 
protection  for  ESA-listed  fish  in  the 
watershed.  The  fishery  is  proposed  to  be 
terminated  when  quotas  are  reached  or 
before  the  onset  of  spawning  activities. 
The  additional  take  of  ESA-listed  aduU 
fish  associated  with  the  proposed  upper 
South  Fork  Salmon  River  salmon  fishery 
is  requested  in  1998  only.  Permit  844 
-    expires  on  December  31.  1998. 
Those  individuals  requesting  a 
hearing  on  the  application  should  set 
out  the  specific  reasons  why  a  hearing 
would  be  appropriate  (see  ADDRESSES). 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 


Administrator  for  Fisheries.  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summary  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  June  19. 1998. 
Patricia  A.  Montanio, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
IFR  Doc.  98-16784  Filed  6-23-98;  8:45  am) 
■ILUNO  COOC  3610-a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  061898C1 

l^rine  Mammals;  Rl«  No.  684-1458 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Donald  B.  Siniff.  Ph.D..  Department  of 
Ecology,  Evolution  and  Behavior, 
University  of  Minnesota,  College  of 
Biological  Sciences,  100  Ecology 
Building,  1987  Upper  Buford  Circle,  St. 
Paul,  MN  55108,  has  applied  in  due 
form  for  a  permit  to  take  Weddell  seals 
(Leptonychotes  weddellii),  crabeater 
seals  [Lobodon  carcinophagus),  leopard 
seals  [Hydrurga  leptonyx).  Ross  seals 
{Ommatophoca  rossii),  southern 
elephant  seals  (Mirounga  leonina),  and 
Antarctic  fur  seals  (Arctocephalus 
gazella)  for  purposes  of  scientific 
research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  24. 
1998. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS. 

1315  East-West  Highway.  Room  13130. 

Silver  Spring.  MD  20910  (301/713- 

2289);  and 
Regional  Administrator,  Southwest 

Region.  National  Marine  Fisheries 

Service.  NOAA.  501  West  Ocean  Blvd.. 

Suite  4200.  Long  Beach,  CA  90802^213 

(562/980-4001). 
Written  comments  or  requests  for  a 

public  hearing  on  this  application 

should  be  mailed  to  the  Chief.  Permits 

and  Documentation  Division.  F/PRl. 

Office  of  Protected  Resources,  NMFS. 

1315  East-West  Highway.  Room  13705. 

Silver  Spring.  MD  20910.  Those 

individuals  requesting  a  hearing  should 
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set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson,  301/713-2289. 
SUPPt-EMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Manunal 
Protection  Act  of  1972.  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  {50  CFR 
part  216)  and  the  Fur  Seal  Act  of  1966. 
as  amended  (16  U.S.C.  1151  et  seq.]. 

The  apphcant  seeks  authorization  to 
conduct  research  on  Antarctic  seals, 
primarily  Weddell  seals  (Leptonychotes 
weddellii)  in  and  around  McMurdo 
Sound,  Antarctica. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

IDated:  June  18. 1998. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

(FR  Doc.  98-16818  Filed  6-23-98;  8:45  am] 

BtLUNQ  CODE  3S10-22-f 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  Futurecom  for 
Designations  as  a  Contract  Market  in 
Technology  Stock  Index  Futures  and 
Options 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availabiUty  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  Futurecom,  an  electronic 
commodities  exchange,  has  applied  for 
designations  as  a  contract  market  in 


technology  stock  index  futures  and 
option  contracts.  Futurecom  has  not 
been  approved  previously  by  the 
Commission  as  a  contract  market  in  any 
commodity.  In  connection  with  its 
application  for  designation  as  a  contract 
market  in  live  cattle  futures  and  option 
contracts,  which  are  pending  at  the 
Commission,  Futurecom  requested 
approval  of  trading  rules  and  rules  of 
government  that  it  had  submitted  to 
meet  the  requirements  for  a  board  of 
trade  seeking  designations  as  a  contract 
market. 

The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  by  Commission  Regulation 
140.96,  has  determined  that  pubUcation 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purpose  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  July  24,  1998. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521 ,  or  by  electronic  mail  to 
secretary@cflc.gov.  Reference  should  be 
made  to  the  Futurecom  technology  stock 
index  futures  and  options. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Tom  L.eahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington, 
20581,  telephone  (202)  418-5273. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  tleahy@cftc.gov 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futiues 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW, 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by 
Futurecom  in  support  of  the 
applications  for  contract  market 
designation  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder 
(17  CFR  Part  145  (1997)),  except  to  the 
extent  they  are  entitled  to  confidential 


treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  to  the  Office  of  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
Futurecom.  should  send  such  comments 
to  Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  OC,  on  June  19, 
1998. 

Steven  Maaaster, 

Director 

[FR  Doc.  98-16814  Filed  6-23-98:  8:45  am] 

BILUNQ  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Thursday. 
July  2. 1998. 

PLACE:  1155  21st  St..  N.W.,  Washington, 
D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  98-16854  Filed  6-19-98;  4:32  pm) 

BILUNQ  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
10.  1998. 

PLACE:  1155  21st  St..  N.W.,  Washington, 
D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  98-16855  Filed  6-19-98;  4:32  pm] 

BILUNQ  CODE  tSSI-OI-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  ANO  date:  11:00  a.m.,  Friday.  July 

17. 1998. 

place:  1155  21st  St..  N.W..  Washington. 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  (NFOflMATlON: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  98-16856  Filed  6-19-98;  4:31  pml 

SICLMQ  CODE  a61-01-M 


PLACE:  1155  21st  St..  N.W..  Washington. 

D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  COfBIOEREO: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATKJN: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doc.  98-16859  Filed  6-19-98;  4:31  pml 

BNJJNQ  COOE  tWI-OI-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m..  Friday.  July 

24.  1998. 

place:  1155  21st  St..  N.W..  Washington. 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  98-16857  Filed  6-19-98;  4:31  pm) 

BNJJNQ  COOE  aSSI-OI-M 


CONTACT  PERSON  FOR  MORE  INTORMATION: 
Jean  A.  Webb.  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  98-16862  Filed  6-19-98;  4:31  pm) 

WLUNO  COOE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Monday,  July 

13.  1998. 

place:  1155  21st  St..  N.W..  Washington, 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-16860  Filed  6-19-98;  4:31  pm] 

BHJJNQ  COOE  CaSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  ANO  date:  11:00  a.m..  Friday.  July 

31.  1998. 

place:  1155  21st  St..  NW.  Washington, 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc  98-16858  Filed  6-19-98;  4:31  pml 

aiUJNQ  COOE  6361-01-M 

COMMODITY  FUTURES  TRADING 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Monday.  July 
6. 1998. 


COMMODITY  FUTURES  TRADINQ 

COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Monday,  July 

20. 1998. 

place:  1155  21st  St..  N.W.,  Washington. 

D.C.,  9th  Floor  conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc  98-16861  Filed  6-19-98;  4:31  pm) 

BILUNQ  COOE  OSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday,  July 

27. 1998. 

PLACE:  1155  21st  St..  N.W..  Washington, 

D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 


CORPORATION  FOR  NATIONAL  AND 

COMMUNITY  SERVICE 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b).  notice  is  hereby  given  of 
the  following  meeting  of  the  Board  of 
Directors  of  the  Corporation  for  National 
and  Community  Service  (Corporation). 

DATE  AND  TIME:  Sunday.  June  28. 1998, 
from  9:00  a.m.  to  11:30  a.m. 

PLACE:  The  meeting  will  be  held  at  the 
Hyatt  Regency.  Burgundy  A  Room,  500 
Poydras  Plaza.  New  Orleans.  Louisiana. 

STATUS:  The  meeting  will  be  open. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
of  Directors  of  the  Corporation  will  meet 
to  (1)  approve  the  minutes  of  the 
February  24.  1998.  Board  meeting.  (2) 
review  reports  from  Board  Committees 
and  Corporation  staff  regarding 
Corporation  activities.  (3)  make 
decisions  on  applications  for 
AmeriCorps*  State  Formula.  Indian 
Tribes,  and  America  Reads  assistance, 
(4)  discuss  ongoing  collaborations  with 
the  Points  of  Light  Foundation,  and  (5) 
consider  and  act  on  other  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Taylor.  Associate  Director, 
Special  Projects  and  Initiatives. 
Corporation  for  National  Service.  1201 
New  York  Avenue  NW.,  8th  floor. 
Washington.  DC  20525.  Telephone  (202) 
606-5000,  ext.  282.  T.D.D.  (202)  565- 
279S. 

SPEOAL  needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternative  formats  to  accommodate 
visual  and  hearing  impairments. 
Individuals  who  have  a  disability  and 
who  need  an  accommodation  to  attend 
this  meeting  may  notify  Rhonda  Taylor. 

Dated:  Jime  19. 1998. 
Thomas  L.  Bryant. 

Associate  General  Counsel. 

[FR  Doc.  98-16875  Filed  6-19-98;  4:38  pm) 

MUJNQCOOE  «60-2S-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC98-2000;  FERC  Form  2] 

Proposed  Information  Collection  and 
Request  for  Comments 

June  18, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

cxjllection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(2)(a) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
August  24.  1998. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission.  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 


Officer,  a-1  888  First  Street  NE, 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael,  miller€)ferc.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC  Form  2  "Annual 
Report  of  Major  Natural  Gas 
Companies"  (OMB  No.  1902-0028)  is 
used  by  the  Commission  to  implement 
the  statutory  provisions  of  the  Natural 
Gas  Act  (NGA).  (15  U.S.C.  717).  The 
NGA  authorizes  the  Commission  to 
prescribe  rules  and  regulations 
concerning  accounts,  records  and 
memoranda  as  necessary  or  appropriate 
for  purposes  of  administering  the  NGA. 
The  Commission  may  prescribe  a 
system  of  accounts  for  jurisdictional 
companies  and,  after  notice  and 
opportimity  for  hearing  may  determine 
the  accounts  in  which  particular  outlays 
and  receipts  will  be  entered,  charged  or 
credited. 

The  Commission's  Office  of  Chief 
Accoimtant  uses  the  information 
collected  in  its  audit  program  and  the 
continuous  review  of  the  financial 
condition  of  regulated  companies.  The 


Office  of  Pipeline  Regulation  uses  the 
data  in  its  various  rate  proceedings  and 
supply  programs,  and  the  Offices  of 
Economic  Policy  and  General  Counsel 
use  the  data  in  their  programs  relatii^ 
to  the  administration  of  the  NGA.  Data 
on  certain  schedules  of  the  FERC  Form 
2  is  used  to  compute  annual  chai'ges 
which  are  then  assessed  against  natural 
gas  companies  to  recover  the 
Commission's  annual  costs.  These 
aimual  charges  are  required  by  Section 
3401  of  the  Budget  Act. . 

The  NGA  mandates  the  collection  of 
information  needed  by  the  Commission 
to  perform  it  regulatory  responsibilities 
in  the  setting  of  just  and  reasonable 
rates.  The  Commission  could  be  held  in 
violation  of  the  NGA  if  the  information 
was  not  collected. 

The  Commission  implements  these 
filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
Section  260.1,  and  Parts  158  and  201 
and  Section  385.2011. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date. 

Burden  Statement:  Public  Reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

Number  of  responses  per  re- 
spondent 
(2) 

Average  burden  hours  per  re- 
sponse 
(3) 

Total  annual  txjrden  hours 
(1)x(2)x(3) 

58 

1 

1.485 

86,130 

Estimated  cost  burden  to  respondents: 
86,130  hours  divided  by  2088  hours  per 
year  times  $109,889  per  year  equals 
$4,532,921.  The  cost  per  respondent  is 
equal  to  $78,154. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclosure,  or  provide  the  information 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizdng  technology  and  systems  for  the 
purposes  of  collecting,  validating 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  of  respondents  is 
based  upon  salaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 


providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  inciured  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  acciu-acy  of 
the  Commission's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(3)  ways  to  enhance  the  quality.  utiUty. 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 


e.g.,  permitting  electronic  submission  of 

responses. 

David  P.  Boergen, 

Acting  Secretary. 

[FR  Doc.  9*-16712  Filed  6-23-98;  8:45  am] 

BiLUNQ  coot  anr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC98-2A-000;  FERC  Form  2- 
A] 

Proposed  Information  Collection  and 
Request  for  Comments 

June  18. 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(2)(a) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
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soliciting  public  comment  on  the 
speciHc  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
coithnents  submitted  within  60  days  of 
the  publication  of  this  notice. 
ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
n.-iy  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
michael.millerferc.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC  Form  2-A 
"Annual  Report  of  Nonmajor  Natural 
Gas  Companies"  (OMB  No.  1902-0030) 
is  used  by  the  Commission  to 
implement  the  statutory  provisions  of 


the  Natural  Gas  Act  (NGA),  (15  U.S.C. 
717).  The  NGA  authorizes  the 
Commission  to  prescribe  rules  and 
regulations  concerning  accounts, 
records  and  memoranda  as  necessary  or 
appropriate  for  purposes  of 
administering  the  NGA.  The 
Conunission  may  prescribe  a  system  of 
accounts  for  jurisdictional  companies 
and,  after  notice  and  opportunity  for 
hearing  may  determine  the  accounts  in 
which  particular  outlays  and  receipts 
will  be  entered,  charged  or  credited. 
Nonmajor  means  having  total  armual  gas 
sales  or  volume  transactions  exceeding 
200,000  Mcf  at  14.73  psia  (eCF)  in  the 
previous  calendar  year  and  not 
classified  as  "Major." 

The  Commission's  Office  of  Chief 
Accountant  uses  the  information 
collected  in  its  audit  program  and  the 
continuous  review  of  the  financial 
condition  of  regulated  companies.  The 
Office  of  Pipeline  Regulation  uses  the 
data  in  its  various  rate  proceedings  and 
supply  programs,  and  the  Office  of 
Economic  Policy  and  General  Counsel 


use  the  data  in  their  programs  relating 
to  the  administration  of  the  NGA.  Data 
on  certain  schedules  of  the  FERC  Form 
2-A  is  used  to  compute  annual  charges 
which  are  then  assessed  against  natural 
gas  companies  to  recover  the 
Commission's  aimual  costs.  These 
annual  charges  are  reqmred  by  Section 
3401  of  the  Budget  Act. 

The  NGA  mandates  the  collection  of 
information  needed  by  the  Commission 
to  perform  its  regulatory  responsibilities 
in  the  setting  of  just  and  reasonable 
rates.  The  Commission  could  be  held  in 
violation  of  the  NGA  if  the  information 
was  not  collected. 

The  Commission  implements  these 

filing  requirements  in  the  Code  of     

Federal  Regulations  (CFR)  under  18  CFR 
Section  260.2.  and  Parts  158  and  201  ad 
Section  385.2011. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date. 

Burden  Statement:  Public  Reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
0) 


65 


Numtier  of  responses  per  re- 
spondent 
(2) 


1 


Average  txjrden  hours  per  re- 
sponse 
(3) 


30 


Total  annual  txjrden  hours 
(1)  X  (2)  X  (3) 


1.950 


Estimated  cost  burden  to  respondents: 
1,950  hours  divided  by  2,088  hours  per 
year  times  $109,889,  per  year  equals 
$102,626.  The  cost  per  respondent  is 
equal  to  $1,579. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 


These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  fwrformance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  Commission's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
David  P.  Boergen, 
Acting  Secretary. 

(PR  Doc.  9»-16713  Filed  6-23-98;  8:45  am] 
BiLUNO  C006  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM  98-2127-002] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  compiiance  filing 

June  18, 1998. 

Take  notice  that  on  June  10, 1998. 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  fling  to 
become  a  part  of  Cove  Point's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 
Third  Revised  Sheet  No.  99,  to  be 
effective  July  10, 1998. 

Cove  Point  states  that  this  tariff  sheet 
is  being  filed  in  order  to  comply  with 
the  Commission's  letter  order  issued  in 
the  above  captioned  proceedings  on 
June  1,  1998,  to  correct  an  error  in 
reference  to  a  Storage  Turnover 
Provision. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protests  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
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Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  detennining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  if  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergera. 

Acting  Secretary. 

(FR  Doc.  9&-16721  Filed  6-23-98;  8:45  am] 

BtLUNO  COOe  e717-01-M 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2494-001] 

ESI  Vansycle  Partners,  L.P.;  Notice  of 
Filing 

June  18.  1998. 

Take  notice  that  on  Jime  5.  1998,  ESI 
Vansycle  Partners.  L.O.,  (Vansycle).  in 
compliance  with  the  Commission's 
order  issued  on  June  2,  1998,  submitted 
(1).  a  revised  Code  of  Conduct  with 
Respect  to  the  Relationship  between  ESI 
Vansycle  Partners.  L.P.,  and  its 
affiUates;  and  (2)  an  executed  copy  of 
the  power  purchase  agreement  filed 
with  Vansycle's  application  for  market 
based  rate  authority. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  moUons  and 
protests  should  be  filed  on  or  before 
June  29.  1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-16706  Filed  6-23-98;  8:45  amj 

BILUNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-201-001] 


Gulf  States  Transmission  Corporation; 
Notice  of  Compliance  Filing 

June  18,  1998. 

Take  notice  that  on  June  12.  1998, 
Gulf  States  Transmission  Corporation 
(Gulf  States)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  Sub  First  Revised  Sheet  No.  58G. 
Gulf  States  proposes  that  the  foregoing 
tariff  sheet  be  made  effective  on  June  1, 
1998. 

Gulf  States  states  that  this  filing  is  in 
compliance  with  the  Commission's  May 
28. 1998  Letter  Order  in  the  above- 
referenced  docket.  Gulf  States  further 
states  that  the  revised  tanff  sheet 
incorporates  by  reference  the  Gas 
Industry  Standards  Board  Data 
Dictionaries  for  capacity  release. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington,  EX: 
20426.  in  accordance  vvrith  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 

|FR  Doc.  98-16718  Filed  6-23-98;  8:45  amj 
BILUNO  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM98-2-53-001] 

K  N  interstate  Gas  Transmission  Co.; 
Notice  of  Waiver  Filing 

June  18. 1998. 

Take  notice  that  on  June  16.  1998,  KN 
Interstate  Gas  Transmission  Co.  (KNI) 
filed  to  request  waiver  of  Section  15  of 
Third  Revised  Volume  No.  1-B  and 
Section  15  of  first  Revised  Volume  No. 
1-D  of  its  FERC  Gas  Tariff  in  order  to 
continue  in  effect  its  existing  fuel  and 
loss  reimbursement  percentages  for  an 
additional  month  through  July  31, 1998, 


and  revise  its  fuel  and  loss 
reimbursement  percentages  effective 
August  1,  1998  consistent  with  the 
methodology  proposed  in  Docket  No. 
RP98-117-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  25.  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 


David  P.  Boergera, 

Acting  Secretary. 

(FR  Doc.  98-16720  Filed  6-23-98;  8:45  am] 


BHJJNQ  cooc  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-1 75-008] 

Mojave  Pipeline  Company;  Notice  of 
Compliance  Filing 

June  18.  1998. 

Take  notice  that  on  Jime  15, 1998, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  a  compliance  filing 
pursuant  to  the  Commission's  Order  on 
Compliance.  Filing  and  Rehearing 
issued  June  3,  1998  in  this  proceeding. 

Mojave  states  that  the  filing  contains 
revised  schedules  that  have  been 
adjusted  in  accordance  with  the 
Commission's  June  3  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 

IFR  Doc.  98-16716  Filed  6-23-98;  8:45  am] 
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DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-261 1-000] 

Powertiouse  Systems,  Inc.;  Notice  of 

Withdrawal 

June  18, 1998. 

Take  notice  that  on  June  15.  1998. 
Powerhouse  Systems,  Inc.,  tendered  for 
filing  a  Notice  of  Withdrawal  of  its  filing 
made  on  April  20. 1998,  in  Docket  No. 
ER98-261 1-000. 

A  copy  of  the  notice  is  being  served 
on  Public  Service  Company  of  New 
Hampshire  and  the  New  Hampshire 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  216 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.216).  All  Such  motions  and 
protests  should  be  filed  on  or  before 
Jime  30,  1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Acting  Secretary. 

|FR  Doc.  98-16705  Filed  6-23-98;  8:45  am] 
MLUNO  COOC  t717-ai-M 


violation  of  the  Federal  Power  Act  and 
the  Commission's  regulations  and 
poUcies  because  the  District  has 
retained  excessive  lands  containing 
private  homes  and  businesses  within 
the  project  boimdary.  Complainants  also 
request  that  the  project  boundary  be 
changed  to  exclude  privately  developed 
areas  on  the  island  of  Crescent  Bar  from 
the  project  boundary. 

Pursuant  to  Rule  213(d)  of  the 
Commission's  regulations,  answers  to 
complaints  are  due  within  30  days  after 
filing  or,  if  noticed,  after  publication  of 
the  notice  in  the  Federal  Register, 
unless  otherwise  ordered.'  In  general, 
the  Commission's  policy  is  to  publish 
notice  in  the  Federal  Register  of 
complaints  against  hydroelectric 
licensees.  2 

Any  person  may  file  an  answer, 
comments,  protests,  or  a  motion  to 
intervene  with  respect  to  the  complaint 
in  accordance  with  the  requirements  of 
the  Rules  of  Practice  and  Procedure,  18 
CFR  385.210,  385.211,  385.213,  and 
385.214.  In  determining  the  appropriate 
action  to  take  with  respect  to  the 
complaint,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  answers, 
comments,  protests,  or  motions  to 
intervene  must  be  received  no  later  than 
30  days  after  publication  of  this  notice 
in  the  Federal  Register. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-16714  Filed  6-23-98;  8:45  am) 

BILUNQ  COOC  fTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2114-070] 

Public  Utility  District  No.  2  of  Grant 
County,  Washington;  Notice 
Establishing  Comment  Period  for 
Complaint 

June  18,  1998. 

On  May  28, 1998,  Crescent  Bar,  Inc., 
Crescent  Bar  Homeowners  Association, 
Crescent  Bar  Resort  condominium 
Association,  and  Commercial 
Leaseholders  (complainants)  filed  a 
dociunent  entitled  "Complaint  of 
Crescent  Bar  Residents."  The 
complainants  request,  pursuant  to  18 
CFR  385.206  of  the  Commission's 
regulations,  that  the  Commission  find 
the  Public  Utility  District  No.  2  of  Grant 
County,  Washington  (District)  to  be  in 


declaratory  order  in  the  above-captioned 
proceedings,  pursuant  to  Section 
385.207(a)(2)  of  the  Commission's 
regulaUon.  18  CFR  385.207(a)(2). 
Mountain  Rhythm  seeks  a 
determination  from  the  Commission  to 
terminate  a  controversy  as  to  the  status 
of  its  certification  of  project  consistency 
with  the  Washington  Coastal  Zone 
Management  Program  for  the  proposed 
Boulder  Creek  Project  No.  4270,  one  of 
six  pending  hydropower  projects 
proposing  development  in  the  Nooksack  ^ 
River  Basin  in  Whatcom  Coxmty, 
Washington.' 

Mountain  Rhythm  submitted  to  the 
Washington  Department  of  Ecology 
(Ecology)  a  certification  of  project 
consistency,  in  accordance  with  the 
Coastal  Zone  Management  Act  (CZMA) ' 
in  1992.3  Ecology  responded  by  letter, 
stating  that  the  proposed  project  would 
affect  land  uses,  water  uses,  and  natural 
resources  of  the  state's  coastal  zone,  and 
that  Ecology  could  not  concur  that  the 
project  is  consistent  with  the 
Washington  Coastal  Zone  Management 
Program  until  Mountain  Rhythm 
provides  necessary  information  and 
data,  including  an  approved  Shoreline 
Management  Act  permit.*  Most  recently, 
in  a  letter  dated  March  13, 1998, 
Ecology  reiterated  its  requirement  that  a 
shoreline  permit  is  a  prerequisite  to  the 
agency's  conciirrence  and  added  that,  as 
part  of  the  state's  Coastal  Zone 
Management  Program,  Mountain 
Rhythm  would  need  to  conduct  an 
Instream  Flow  Incremental 
Methodology  Study  to  ensure  that  the 
state's  water  quaUty  standards  are  met.' 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  3721-001,  4270-001.  4282- 
001,  4312-001.  4628-001.  4738-002.  and 
9231-999] 

Puget  Sound  Power  &  Light  Company, 
Mountain  Rhythm  Resources, 
Mountain  Water  Resources,  Watersong 
Resources,  McGrew  and  Associates 
and  City  of  Tacoma,  Washington, 
McGrew,  McMaster  and  Koch  and  City 
of  Tacoma,  Washington,  and  Scott 
Paper  Company;  Notice  of  Motion  for 
Declaratory  Order 

June  18,  1998. 

Public  notice  is  given  that  on  May  1 . 
1998,  Mountain  Rhythm  Resources 
(Mountain  Rhythm)  filed  a  motion  for 


'  18  CFR  385.213(d).  S«e  «Uo  18  CFR  385.202. 
» 18  CFR  2.1{a)(l)(iii)U). 


>  Mountain  Rhythm's  application  for  license  for 
the  Boulder  Creek  Project  was  evaluated  by 
Commission  staff  in  a  multiple  project  final 
environmental  impact  statement  issued  for  the 
Nooksack  River  Basin  on  September  1.  1997 

»  16  U.S.C.  1456(c)(3)(A).  Section  307(c)(3)(a)  of 
the  CZMA  provides  that  any  applicant  for  a  Federal 
license  proposing  to  conduct  an  activity  within  or 
affecting  a  state's  coastal  zone  must  furnish  to  the 
state  or  CZMA  agency  all  necessary  information  and 
dau  and  a  certification  that  the  proposed  activity 
complies  with  the  enforceable  policies  of  the  state's 
approved  program  and  that  such  activity  will  be 
conducted  in  a  manner  consistent  with  the 
program.  No  license  can  be  issued  by  the  Federal 
agency  until  the  state  or  the  designated  CZMA 
agency  concurs  with  the  applicant's  certification,  or 
the  agency's  concurrence  is  conclusively  presumed 
by  its  failure  to  act  within  180  days  of  its  receipt 
of  the  applicant's  certification. 

>  See  Certification  of  Consistency,  atuched  as 
Exhibit  A  of  Mountain  Rhythm's  Motion  for 
Declaratory  Order. 

«  See  Letter  from  Washington  Def)artment  of 
Ecology  to  William  Devine,  dated  October  1,  1992. 
attached  as  Exhibit  B  of  Mountain  Rhythm's  Motion 
for  Declaratory  Order. 

>  See  Letter  from  Washington  Department  of 
Ecology  to  Bill  Devine,  attached  to  Letter  from 
Glacier  Energy  Comf»any,  on  behalf  of  Mountain 
Rhythm,  to  the  Secretary  of  the  Federal  Energy 
Regulatory  Commission,  dated  March  29,  1998. 
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Mountain  Rhythm  requests  a 
Commission  order  establishing  either 
that  the  project  is  not  subject  to  the 
CZMA  consistency  requirement  or  that 
Ecology  is  conclusively  presumed  to 
have  concurred  with  Mountain 
Rhythm's  certification  of  project 
consistency  based  on  the  following 
grounds: 

1 .  The  Boulder  Creek  Project  is  not 
located  within  the  state's  "coastal 
zone,"  as  defined  in  the  CZMA." 

2.  The  Project  does  not  involve  coastal 
zone  impacts. 

3.  Ecology  has  provided  no 
substantive  objection  to  the  content  of 
Mountain  Rhythm's  certification  of 
project  consistency  and  is  therefore 
conclusively  presumed  to  have 
concurred  with  the  certification. 

4.  A  permit  is  not  "information  or 
data"  and  thus,  Ecology's  requirement 
that  Mountain  Rhythm  obtain  a  state 
shoreline  permit  as  a  prerequisite  to  the 
agency's  concurrence  with  the 
applicant's  certification  is  inconsistent 
with  the  CZMA,  the  state  regulations 
implementing  the  act,  and  the 
Commission's  licensing  authority  under 
the  Federal  Power  Act. 

5.  The  project  is  consistent  with  the 
intent  and  purpose  of  the  Washington 
Coastal  Zone  Management  Program,  and 
is  not  prohibited  by  the  state  program. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
motion  should  file  comments,  a  protest, 
or  a  motion  to  intervene  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.210,  385.211, 
385.214).  All  such  comments,  protests, 
and  motions  should  be  filed  by  [the  30th 
day  following  pubUcation  of  this  notice 
in  the  Federal  Register]  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  persons 
that  file  a  motion  to  intervene  in 
accordance  with  the  Commission's  rules 
may  become  a  party  to  the  proceeding. 
Copies  of  the  motion  for  declaratory 
order  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-16715  Filed  6-23-98;  8:45  am) 

BtLLINQ  CODE  e717-01-M 


•S«el6U.S.C  1453(1). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP98-6O4-OO01 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanltet 
Authorization 

June  18, 1998. 

Take  notice  that  on  June  11,  1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  a  Delaware  corporation, 
P.O.  Box  2511,  Houston.  Texas  77252, 
filed  in  Docket  No.  CP98-604-000  a 
request  pursuant  to  Sections  157.205, 
157.212,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212,  157.216)  for  authorization  to 
abandon  and  replace  delivery  facilities 
in  Wayne  County,  Tennessee  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-4 13-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

In  order  to  meet  company 
specifications  and  codes.  Tennessee 
proposes  to  modify  existing 
interconnecting  pipe  at  milepost  556- 
1+5.75  in  Wayne  County,  Tennessee.  To 
accomplish  this  upgrade.  Tennessee 
proposes  to  remove  and  abandon 
approximately  forty-five  feet  of  existing 
one-inch  diameter  interconnecting  pipe 
located  at  taps  556-101.1  and  556-101.2 
and  extending  to  the  inlet  of  the 
Waynesboro  Termessee  sales  meter  and 
to  replace  it  with  approximately  forty- 
five  feet  of  two-inch  diameter 
interconnecting  pipe.  Tennessee  also 
proposes  to  replace  a  deteriorated  check 
valve  with  a  new  valve  of  the  same  size. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-16709  Filed  6-23-98:  8:45  am) 

HLUNO  cooe  (Tir-OI-M 


DEPARTMENT  OP  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP98-1 40-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Filing 

June  18, 1998. 

Take  notice  that  on  June  12, 1998, 
Tennessee  Gas  PipeUne  Company 
(Tennessee),  filed  pro  forma  "Tariff 
Sheets  405C  and  405D. 

Tennessee  states  that  the  pro  forma 
tariff  sheets  are  being  filed  in  response 
to  the  May  5, 1998  technical  conference, 
in  response  to  certain  issues  raised  by 
Commission  Staff  and  the  customers  in 
attendance,  Tennessee  proposed 
additional  modifications  to  its  currently 
effective  tariff  sheet,  specifically  to  the 
tariff  provision  that  allows  Tennessee  to 
reserve  available  capacity  for  future 
expansion  projects.  Tennessee  further 
states  that  it  committed  to  file  these 
proposed  modifications,  in  this  docket 
and  on  pro  forma  tariff  sheets,  by  June 
12.  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Secticm 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-16717  Filed  6-23-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT9»-53-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Filing  of  Refund  Report 

June  18. 1998. 

Take  notice  that  on  June  15, 1998, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 
report  detailing  the  pro  rata  refund  to  its 
eligible  firm  customers  of  a  June  10, 
1998.  Gas  Research  Institute  (GRIJ 
refund  of  $65,084.00. 

Texas  Gas  states  that  this  refund 
report  is  being  made  to  comply  with 
Commission  Order  issued  February  22, 
1995.  in  Docket  No.  RP95-124-000 
requiring  each  pipeline  to  file  a  refund 
report  with  the  Commission  within 
fifteen  (15)  days  of  making  the  refunds. 

Texas  Gas  states  that  copies  of  the 
refund  report  were  included  with  the 
refunds  made  on  June  10, 1998,  and 
served  up>on  Texas  Gas's  jurisdictional 
customers  receiving  refunds,  and 
interested  state  commissions. 

Any  p)erson  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  June  25,  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen, 
Acting  Secretary. 
(FR  Doc.  98-16711  Filed  6-23-98;  8:45  am) 

BILUNQ  CODE  C717-01-4I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  GT9d-52-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing  of  Refund  Report 

June  18, 1998. 

Take  notice  that  on  June  12. 1998. 
Williams  Gas  Pipelines  Central,  Inc. 


(Williams),  tendered  for  filing  a  report 
of  GRI  refunds  made  to  customers. 

Williams  states  that  this  fiUng  is  being 
made  in  compliance  with  Commission 
order  issued  February  22.  1997.  in 
Docket  No.  GT97-31.  The  February  22 
order  directed  each  pipeline  receiving  a 
refund  from  GRI  to  credit  such  refunds 
pro  rata  to  its  eligible  customers,  and 
within  15  days  of  making  these  credits, 
file  a  refund  report  with  the 
Commission.  Williams  states  that  the 
refund  report  reflects  refunds  of 
$385,291  made  by  Williams  to  its 
ehgible  firm  customers  on  June  12, 
1998. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  interested 
states  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  Jime  25,  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 

IFR  Doc.  98-16710  Filed  6-23-98;  8:45  ami 
BILUNO  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

pocket  No.  RP9&-208-0011 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  18. 1998. 

Take  notice  that  on  June  15, 1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  June  1. 1998: 

Substitute  Second  Revised  Sheet  No. 
268  Substitute  Original  Sheet  Nos. 
271B.  27lC.and27lD. 

Williams  states  that  it  made  a  filing 
on  May  1.  1998,  in  Docket  Nos.  RP98- 
208-000,  et  al.,  to  establish  procedures 
to  be  used  in  conducting  a  reverse 
auction.  By  order  dated  May  29,  1998, 
the  Commission  directed  Williams  to 


file  revised  tariff  sheets  conforming  to 
the  order  within  15  days  after  the  order 
issued.  WiUiams  states  that  the  instant 
filing  is  being  made  to  comply  with  the 
order. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  Boergen, 
Acting  Secretary. 

[FR  Doc.  98-16719  Filed  6-23-98;  8:45  am) 
MLLMQ  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER98-3297-000] 

Wisconsin  Electric  Power  Company; 
Notice  of  Filing 

June  16, 1998. 

Take  notice  that  on  Jime  11,  1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  8)  with 
Columbia  Energy  Power  Marketing 
Corporation  (Columbia).  Wisconsin 
Electric  respectfully  requests  an 
effective  date  of  May  20, 1998  to  allow 
for  economic  transactions. 

Copies  of  the  filing  have  been  served 
on  Columbia,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street.  NW.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
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and  protests  should  be  filed  on  or  before 
July  1,  1998.  Protests  will  be  considered 
by  the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers. 
Acting  Secretary. 
(FR  Doc.  98-16707  Filed  6-23-98:  8:45  am) 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG9a-61-000,  et  al.] 

Long  Beach  Generation  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  17, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Long  Beach  Generation  LLC 

(Docket  No.  EG98-61-000J 

Take  notice  that  on  June  5,  1998.  Long 
Beach  Generation  LLC,  with  its 
principal  office  at  1221  Nicollet  Mall, 
Suite  700,  Minneapolis,  MN  55403,  filed 
with  the  Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations  (the 
Application).  On  April  14, 1998, 
Applicant  amended  (the  Amended 
Application)  its  initial  application  to 
submit  additional  information.  On  June 
5,  1998,  Applicant  filed  an  amendment 
to  submit  additional  information 
regarding  ancillary  services  to  be 
provided  by  the  Applicant. 

In  the  Application,  as  amended. 
Applicant  states  that  it  is  a  limited 
liability  company  organized  under  the 
laws  of  the  State  of  Delaware.  Applicant 
will  be  engaged  directly  and  exclusively 
in  owning  and  operating  an 
approximately  560  megawatt  gas-fired 
electric  generating  facility  located  at 
2665  West  Seaside  Boulevard,  Terminal 
Island,  Long  Beach,  CA  90902.  Electric 
energy  produced  by  the  faciUty  will  be 
sold  at  wholesale  into  the  California 
Power  Exchange  and  to  other  wholesale 
customers. 

Comment  date:  July  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Minnesota  Agri-Power,  LX.C. 

(Docket  No.  EG98-86-0O0I 

Take  notice  that  on  June  11, 1998. 
Minnesota  Agri-Power,  L.L.C. 
(Applicant),  with  its  principal  place  of 
business  at  681  Prentice  Street,  P.O.  Box 
64,  Granite  Falls,  MN  56241,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  states  that  it  will  be 
engaged  in  owning  and  operating  a 
biomass  fired  power  production  facility 
with  approximately  75  MW  of  installed 
capacity  located  at  Granite  Falls, 
Minnesota.  The  facility  wrill  be  an 
eligible  facility  selling  electric  energy 
solely  at  wholesale.  All  of  the  facifity's 
net  output  will  be  sold  at  wholesale  to 
Northern  States  Power  Company. 

Comment  date:  July  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Citizens  Utilities  Company 

(Docket  No.  EL98-49-000| 

Take  notice  that  on  May  19, 1998, 
Citizens  Utilities  Company  tendered  for 
a  petition  for  disclaimer  of  jurisdiction 
over  corporate  restructuring. 

Comment  date:  July  8, 1998,  in 
accordance  with  Standard  Ptiragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  Colorado 

(Docket  No.  ER98-498-0001 

Take  notice  that  on  June  12,  1998, 
Public  Service  Company  of  Colorado 
(PS  Colorado),  on  behalf  of  itself  and  the 
other  jurisdictional  entities  in  the  Rocky 
Mountain  Reserve  Group  (RMRG) 
namely  Black  Hills  Corporation,  doing 
business  as  and  operating  its  electric 
utility  under  the  name  Black  Hills 
Power  and  Light  Company,  and 
WestPlains  Energy,  a  division  of 
UtihCorp  United  Inc.,  has  filed  (1)  a 
response  to  the  deficiency  letter  issued 
by  the  Division  of  Rate  Applications  on 
December  29,  1997,  and  (2)  revised 
versions  of  RMRG  Poficies  B  and  C, 
which  have  been  clarified  in  response  to 
the  deficiency  letter. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energy  Company 

[Docket  No.  ER98-201 1-002) 

Take  notice  that  on  June  11, 1998, 
pursuant  the  Order  Accepting 
Compliance  Filings,  issued  on  May  14, 
1998,  by  the  Commission  PECO  Energy 


Company  (PECO),  submitted  its 
compliance  filing. 

Comment  date:  July  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Co. 

(Docket  No.  ER9&-2 584-000] 

Take  notice  that  on  June  12, 1998, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  revised 
Application  for  Order  Accepting 
Revised  Rate  Schedule  and  Granting 
Waivers  and  Blanket  Authority,  to 
become  effective  April  21,  1998. 

The  proposed  tariff  revisions  (FERC 
Electric  Service  Tariff  First  Revised 
Volume  No.  10)  provide  the  terms  and 
conditions  pursuant  to  which  PGE  will 
sell  electric  energy  to  the  California 
Independent  System  Operator  (ISO).  In 
these  transactions,  PGE  intends  to 
charge  market-based  rates  as  determined 
by  the  auction  settlement  procedures 
prescribed  by  the  ISO  Operating 
Agreement  and  Tariff  of  the  Cahfomia 
Independent  System  Operator 
Corporation  filed  in  FERC  Docket  No. 
ER96-1663. 

Copies  of  this  filing  were  served  upon 
the  Oregon  Public  Utility  Commission 
and  the  California  ISO. 

Comment  date:  ]uly  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER98-3103-OOOJ 

Take  notice  that  on  June  12. 1998.  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
a  request  to  amend  the  effective  date  for 
an  executed  service  agreement  under 
the  Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff)  with  FirstEnergy  Corporation 
from  May  1,  1998  to  April  8,  1998.  The 
Power  Sales  Tariff  was  accepted  for 
fihng  effective  October  10,  1997  and  has 
been  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff 
Original  Volume  No.  5.  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  as  requested. 

A  copy  of  the  filing  was  served  upon 
FirstEnergy  Corporation  and  the  State 
Utility  Regidatory  Commissions  of 
Indiana,  Kentucky.  Michigan.  Ohio, 
Tennessee,  Virginia  and  West  Virginia. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER98-3 170-000] 

Take  notice  that  on  June  12. 1998.  the 
American  Electric  Power  Service 
Corporation  (AEPSC).  tendered  for  filing 
executed  service  agreements  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff).  The  Wholesale  Market  Tariff  was 
accepted  for  filing  effective  October  10. 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  the  service  agreements 
to  be  made  effective  for  British 
Columbia  Power  Exchange  Corporation 
and  FirstEnergy  Trading  4  Power 
Marketing.  Inc..  on  April  1.  1998  as 
initially  requested  in  Docket  ER98- 
3170-000  and  has  requested  an  effective 
date  of  May  15,  1998.  for  the  remaining 
service  agreements. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana. 
Kentucky.  Michigan.  Ohio.  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  July  2.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER98-33 12-000) 

Take  notice  that  on  June  12. 1998. 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Short  Term  Firm  Transmission  Service 
Agreement  between  WPSC  and  Central 
Illinois  Light  Co..  providing  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff. 
FERC  Original  Volume  No.  11. 

Comment  date:  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PECO  Energy  Company 

(Docket  No.  ER98-33 13-0001 

Take  notice  that  on  June  12. 1998. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  May  29. 1998 
with  Hydro  Quebec  (HQ).  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  HQ  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
.  May  29.  1998.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  HQ  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER98-3 3 14-000) 

Take  notice  that  on  June  12.  1998. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  PG&E  Energy 
Trading— Power.  L.P.  (PG&E).  The 
Transmission  Service  Agreement  allows 
PG&E  to  receive  transmission  service 
imder  Wisconsin  Electric's  FERC 
Electric  Tariff.  Volimie  No.  7.  which  is 
pending  Commission  consideration  in 
Docket  No.  OA97-578. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served 
on  PG&E,  the  PubUc  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  July  2,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consumers  Energy  Company 

[Docket  No.  ER9ft-3 3 15-000) 

Take  notice  that  on  June  12.  1998. 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31. 1996.  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison)  with  the  following 
transmission  customer:  Entergy  Power 
Marketing  Corporation. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission.  Detroit  Edison  and 
the  transmission  customer. 

Comment  date:  July  2.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Services,  Inc. 

(Docket  No.  ER98-3317-0001 

Take  notice  that  on  June  12, 1998. 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Louisiana.  Inc.  (Entergy  Louisiana), 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  between 
Entergy  Louisiana  and  Union  Carbide 
Corporation. 

Comment  date:  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PP&L,  Inc. 

(Docket  No.  ER9&-331»-000) 

Take  notice  that  on  June  12.  1998, 
PP&L.  Inc.  (formerly  luiown  as 
Peimsylvania  Power  &  Light  Company) 


(PP&L),  filed  a  Service  Agreement  dated 
May  14. 1998.  with  Southern  Company 
Energy  Marketing  L.P.  (Southern),  under 
PP&L's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  Southern  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
June  12, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Southern  and  to 
the  Pennsylvania  PubUc  UtiUty 
Commission. 

Comment  date:  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Western  Resources,  Inc. 

[Docket  No.  ER9ft-3320-OOOl 

Take  notice  that  on  June  12, 1998, 
Western  Resources,  Inc..  tendered  for 
filing  an  agreement  between  Western 
Resources  and  Central  and  South  West 
Services,  Inc.,  and  Western  Resources 
and  Entergy  Services,  Inc.  Western 
Resources  states  that  the  purpose  of  the 
agreements  is  to  permit  the  customer  to 
take  service  under  Western  Resources' 
market-based  power  sales  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective  May 
18,  1998  and  May  15. 1998, 
respectively. 

Copies  of  the  filing  were  served  upon 
Central  and  South  West  Services,  Inc., 
Entergy  Services,  Inc.,  and  the  Kansas 
Corporation  Commission. 

Comment  date:  July  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER9»-3321-000) 

Take  notice  that  on  June  12.  1998. 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Central  Illinois 
Light  Co.,  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER98-3322-0001 

Take  notice  that  on  June  12, 1998, 
Southwestern  Electric  Power  Company 
(SWEPCO).  tendered  for  filing  the  final 
return  on  common  equity  (Final  ROE), 
to  be  used  in  establishing  final 
redetermined  formula  rates  for 
wholesale  service  in  Contract  Year  1997 
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to  Northeast  Texas  Electric  Cooperative. 
Inc..  the  City  of  Bentonville,  Arkansas, 
the  City  of  Hope.  Arkansas.  Raybum 
Country  Electric  Cooperative.  Inc., 
Cajun  Electric  Power  Cooperative.  Inc.. 
Tex-La  Electric  Cooperative  of  Texas. 
Inc..  and  East  Texas  Electric 
Cooperative.  Inc.  SWEPCO  provides 
service  to  these  Customers  under 
contracts  which  provide  for  periodic 
changes  in  rates  and  charges  determined 
in  accordance  with  cost-of-service 
formulas,  including  a  formulaic 
determination  of  the  return  on  common 
equity. 

In  accordance  with  the  provisions  of 
the  formula  rate  contracts,  SWEPCO 
seeks  an  effective  date  of  January  1, 
1997  and,  accordingly,  seeks  waiver,  to 
the  extent  necessary,  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  on  the 
affected  wholesale  Customers,  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Commission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  July  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ameren  Services  Company 

(Docket  No.  ER98-3323-000| 

Take  notice  that  on  June  12. 1998, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  Service  Agreements 
for  Long-Term  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  the  City  of  Columbia,  MO  (the  City). 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  the  City 
pursuant  to  Ameren 's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER96-677-004. 

Comment  date:  July  2, 1998,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Union  Electric  Company 

[Docket  No.  ER98-3324-000| 

Take  notice  that  on  June  12,  1998, 
Union  Electric  Company  (UE).  tendered 
for  filing  a  Service  Agreement  for 
Market  Based  Rate  Power  Sales  between 
UE  and  MidAmerican  Energy  Company 
(MEC).  UE  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  UE  to  make 
sales  of  capacity  and  energy  at  market 
based  rates  to  MEC  pursuemt  to  UE's 
Market  Based  Rate  Power  Sales  Tariff 
filed  in  Docket  No.  ER97-3664-O00. 

Comment  dafe;  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Ameren  Services  Company 

[Docket  No.  ER98-3325-0001 

Take  notice  that  on  June  12. 1998, 
Ameren  Services  Company  (ASC). 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Service  between  ASC  and  DTE  Energy 
Trading,  Inc..  (DTE).  ASC  asserts  that 
the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  DTE  pursuant  to  Ameren's 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  ER96-677-004. 

Comment  date:  July  2.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Ameren  Services  Company 

[Docket  No.  ER98-3326-OOOJ 

Take  notice  that  on  June  12, 1998, 
Ameren  Services  Company  (ASC). 
tendered  for  filing  Service  Agreements 
for  Non-Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  DTE  Energy  Trading.  Inc..  and 
PG&E  Energy  Trading— Power,  L.P.  ASC 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER96-677-004. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 

[Docket  No.  ER98-3328-0001 

Take  notice  that  on  June  12.  1998. 
Central  Power  and  Light  Company. 
Public  Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 
and  West  Texas  Utilities  Company 
(collectively,  the  CSW  Operating 
Companies),  tendered  for  filing  service 
agreements  establishing  Southwestern 
Public  Service  Company  (SPS),  and 
Ameren  Services  (Ajneren),  as 
customers  under  the  CSW  Operating 
Companies'  market-based  rate  power 
sales  tariff.  The  CSW  Operating 
Companies  request  an  effective  date  of 
May  20,  1998,  for  the  service  agreements 
and,  accordingly,  seek  waiver  of  the 
Commission's  notice  requirements. 

The  CSW  Operating  Companies  states 
that  a  copy  of  the  filing  was  served  on 
SPS  and  Ameren. 

Comment  date:  ]u\y  2.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  Virginia  Electric  and  Power 

[Docket  No.  ER98-3329-OO01 

Take  notice  that  on  June  12.  1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 
Allegheny  Electric  Cooperative.  Inc., 
under  the  FERC  Electric  Tariff  (First 
Revised  Volume  No.  4),  which  was 
accepted  by  order  of  the  Commission 
dated  November  6,  1997  in  Docket  No. 
ER97-3561-001.  Under  the  tendered 
Service  Agreement,  Virginia  Power  will 
provide  services  to  Allegheny  Electric 
Cooperative,  Inc.,  under  the  rates,  terms 
and  conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 
Virginia  Power  requests  an  effective 
date  of  May  20, 1998,  for  the  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
Alle^eny  Electric  Cooperative,  Inc., 
Rural  Utilities  Service,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date;  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER98-3330-OOOI 

Take  notice  that  on  June  12, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 
Tampa  Electric  Company  under  the 
FERC  Electric  Tariff  (First  Revised 
Volume  No.  4),  which  was  accepted  by 
order  of  the  Commission  dated 
November  6.  1997  in  Docket  No.  ER97- 
3561-001.  Under  the  tendered  Service 
Agreement.  Virginia  Power  will  provide 
services  to  Tampa  Electric  Company 
under  the  rates,  terms  and  conditions  of 
the  applicable  Service  Schedules 
included  in  the  Tariff.  Virginia  Power 
requests  an  effective  date  of  June  12, 
1998.  for  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Tampa  Electric  Company,  the  Florida 
Public  Service  Commission,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Mid-Continent  Area  Power  Pool 

(Docket  No.  ER98-3331-OOOJ 

Take  notice  that  on  June  12,  1998,  the 
Mid-Continent  Area  Power  Pool 
(MAPP).  on  behalf  of  its  members  that 
are  subject  to  Commission  jurisdiction 
as  pubUc  utilities  under  Section  201(e) 
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of  the  Federal  Power  Act,  filed  an 
amendment  to  MAPP  Schedule  F. 


Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Public  Service  Company  of 
Colorado 

(Docket  No.  ER98-3347-0001 

Take  notice  that  on  June  12,  1998, 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado  (PS  Colorado),  and 
Southwestern  Public  Service  Company 
(collectively  New  Century)  has  filed 
revisions  to  its  open-access  transmission 
tariff  pending  in  this  docket.  New 
Century  states  that  the  primary  purpose 
of  the  proposed  revisions  is  to  modify 
the  priority  of  non-firm  use  on  the  PS 
Colorado  system  to  accommodate  PS 
Colorado's  membership  in  the  Rocky 
Mountain  Reserve  Group. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Indianapolis  Power  and  Light 
Company 

(Docket  No.  ES98-34-0001 

Take  notice  that  on  May  29,  1998, 
Indianapolis  Power  and  Light  Company 
filed  an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  unsecured  short- 
term  securities,  from  time  to  time,  in  an 
aggregate  principal  amount  of  not  more 
than  $500,000,000  outstanding  at  any 
one  time,  during  the  period  of 
September  1,  1998  through  August  31. 
2000.  with  final  maturities  of  one  year 
or  less  from  the  date  of  issue. 

Comment  date;  July  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

David  P.  Boergen. 

Acting  Secretary. 

(PR  Doc.  98-16704  Filed  6-23-98;  8:45  ami 
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DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP98-648-0001 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  ttie  Proposed  RIPX  Project  and 
Request  for  Comments  on 
Environmental  issues 

June  18, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
Columbia  Gas  Transmission 
Corporation's  (Columbia)  proposal  to 
abandon  its  Derricks  Creek  Storage  Field 
in  Kanawha  County.  West  Virginia  and 
replace  it  with  working  gas  capacity  and 
deliverabiUty  at  the  Ripley  Storage  Field 
in  Jackson  County.  West  Virginia. 

The  abandonment  of  the  Derricks 
Creek  Storage  Field  in  Kanawha  County, 
West  Virginia  includes  13.1  miles  of 
pipeline.  In  addition,  the  project  would 
require  the  construction  and  operation 
of  3.5  miles  of  various  diameter  storage 
pipeline  at  the  Ripley  Storage  Field, 
drilling  six  new  storage  wells, 
improving  the  deliverabiUty  of  nine 
existing  wells,  and  increasing  the 
capacity  of  the  Ripley  Storage  Field  in 
Jackson  County,  West  Virginia.  This  EA 
on  the  RIPX  Project  >  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
abandon,  construct,  operate,  and 
maintain  the  proposed  facilities.  The 
pipeline  company  would  seek  to 
negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 


agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings  in 
accordance  with  state  law.  A  fact  sheet 
addressing  a  number  of  typically  asked 
questions,  including  the  use  of  eminent 
domain,  is  attached  to  this  notice  as 
appendix  1.^ 

Summary  of  the  Proposed  Project 

Columbia  seeks  authorization  for  the 

following: 

•  Abandonment  in  place  of  the 
Derricks  Creek  Storage  Field  in  its 
entirety  consisting  of  13.1  miles  of 
various  diameter  pipeline  and  20  active 
storage  wells; 

•  Construction  of  approximately  3.5 
miles  of  various  diameter  storage 
pipeline,  drilling  six  new  storage  wells, 
and  improving  the  deliverabiUty  of  nine 
existing  wells  at  the  Ripley  Storage 
Field; 

•  Increase  the  capacity  of  the  Ripley 
Storage  Field  by  0.8  bilUon  cubic  feet 
(BCF)  of  gas; 

•  Conversion  of  two  observation 
wells  to  active  injection/withdrawal 
wells,  and  conversion  of  three  very  low 
performance  wells  to  observation  wells; 
and 

•  Abandonment  by  sale  of  up  to  5.4 
BCF  of  base  gas  within  the  two  storage 
fields. 

The  location  of  the  project  faciUties  is 
shown  in  appendix  2. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  66.2  acres  of  land. 
Following  construction,  about  18.8  acres 
would  be  maintained  as  permanent 
pipeline  right-of-way  and  about  20.0 
acres  would  be  required  for  new  well 
sites  and  aboveground  facilities.  The 
remaining  27.4  acres  of  land  would'be 
restored  and  allowed  to  revert  to  its 
former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
.  take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 


•  Columbia  Gas  Transmission  Corporation's 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  8««  First  Street,  NE. 
Washington.  DC  20426.  or  call  (202)  20»-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


UMI 


Federal  Register/Vol.  63,  No.  121 /Wednesday,  June  24,  1998/Notices 


34379 


Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  Bsheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  pages  4  and  5  of  this  notice. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  A  total  of  about  18.9  acres  of  forest 
would  be  disturbed. 

•  The  project  would  cross  two 
perennial  streams,  eight  intermittent 
streams  and  4  wetlands. 

•  Blasting  may  be  required  in  some 
areas. 


•  Three  private  water  wells  are 
located  within  150  feet  of  the 
construction  work  area. 

•  Wells  may  need  to  be  plugged  at 
Derricks  Creek  Storage  Field. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
commeats  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  St..  N.E.,  Room  lA, 
Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch.  PR- 
11.2; 

•  Reference  Docket  No.  CP98-546- 
000; and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  20. 1998. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  4).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervener." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
You  do  not  need  intervener  status  to 


have  your  environmental  comments 
considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088. 
David  P.  Boergers, 
Acting  Secretary. 
|FR  Doc.  98-16708  Filed  6-23-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6115-0] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Snull  System 
Survey 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Small 
System  Survey,  ICR  #  1863.01.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  24,  1998. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency;  Office  of  Ground 
Water  Drinking  Water.  Mail  Code:  4607; 
401  M  Street.  SW;  Washington.  DC 
20460.  Interested  persons  may  obtain  a 
copy  of  the  ICR  without  charge  by 
contacting  Kimberl^  Miller  at  (202)  260- 
1891.  writing  to  her  at  the  above  address 
or  sending  her  an  e-mail  at 
Miller.KimberlyD@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Cunningham,  (202)  260-9535/ 
(202)  401-6135/Cunningham.Nancy  @ 
epa.gov. 

SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  public  drinking  water 
systems  that  are  supplied  by  surface 
water  and  serve  fewer  than  10,000 
people. 

Title:  Small  System  Survey;  EPA  ICR 
No.  1863.01. 

Abstract:  The  Environmental 
Protection  Agency  has  developed  three 
interrelated  Supplemental  Surveys  as 
part  of  an  ongoing,  scientific  research 
and  information  collection  program 
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associated  with  the  1996  Information 
Collection  Rule  (ICR)  that  supports 
drinking  water  regulation  development. 
The  overall  objective  of  this  larger 
research  and  information  collection 
program  is  to  provide  a  sound  scientific 
and  technical  basis  for  generating  and 
evaluating  strategies  for  reducing  risks 
associated  with  microbial  pathogens 
and  disinfection  byproducts  in  tLe  US 
drinking  water  supply. 

EPA  must  conduct  a  Regulatory 
Impact  Analysis  (RIA)  for  the  upcoming 
Stage  2  Long  Term  Enhanced  Surface 
Water  Treatment  Rule  (LT2)  that 
evaluates  the  potential  impacts  on  all 
system  sizes.  This  rule  is  scheduled  for 
promulgation  in  May  2002.  A  major 
regulatory  option  being  considered  is  to 
target  treatment  for  protozoa  as  a  means 
for  controlling  not  only  protozoa  but 
other  waterbome  pathogens.  Therefore, 
a  critical  element  of  the  RIA  is  a 
characterization  of  the  national 
distribution  of  protozoa  in  source  waters 
for  all  size  systems.  Additional  data  are 
needed  to  better  characterize  these 
distributions  because:  (1)  the  ICR  only 
targets  systems  serving  100.000  people 
or  mor*.  (2)  the  ICR  protozoa  method 
exhibits  low  recovery  and  a  high 
detection  limit,  and  (3)  limited  data  are 
available  for  systems  serving  less  than 
100.000.  As  these  protozoan 
concentration  estimates  are  inputs  to  the 
Regulatory  Impact  Analysis  for  this  next 
phase  of  rulemaking,  the  Regulatory 
Impact  Analysis  may  underestimate  the 
level  of  treatment  required  for  protozoa 
removal  along  with  the  resulting  cost 
impacts  of  these  rules. 

To  address  these  remaining  data 
needs,  EPA  has  developed  and  funded 
the  ICR  Supplemental  Surveys. 
Although  the  existing  ICR  method 
remains  available  for  possible  use  in 
these  surveys,  a  key  component  of  the 
Supplemental  Surveys  will  be  reliance 
upon  a  new  analytical  method.  Method 
1622,  to  measure  Cryptosporidium 
concentrations.  Because  of  its 
anticipated  higher  recovery  rate  and 
lower  detection  limit.  Method  1622  will 
provide  a  more  accurate  estimate  of 
Cryptosporidium  concentrations  in 
source  waters.  The  Supplemental 
Surveys  will  focus  on  gathering  and 
analyzing  data  from  a  subset  of  large, 
medium  and  small  systems.  Today's 
notice  focuses  on  the  information 
collection  burden  associated  with  small 
systems  only.  The  burden  associated 
with  the  large  and  medium  surveys  was 
covered  under  the  Information 
Collection  Request  for  the  1996  ICR. 
Participation  in  the  Small  System 
Supplemental  Surveys  will  be 
voluntary.  As  is  appropriate  in  survey 
design,  the  size  of  tiie  initial  sampling 


list  (a  simple  random  sample)  will  be 
large  enough  to  allow  for  some  expected 
declinations.  40  small  systems  will 
participate  in  the  survey  and  will 
sample  twice  a  month  during  a  12 
month  monitoring  period.  The  first 
monthly  analysis  will  include  protozoa 
(Cryptosporidium,  Giardia)  and 
bacterial  samples  (total  coliform,  E.coli); 
wet  chemistry  samples  for  total  organic 
carbon  (TOG),  alkalinity,  calcium 
hardness,  total  hardness,  UV254, 
bromide  and  ammonia;  and  water 
quality  parameters  including  turbidity. 
pH  and  temperature.  The  second 
monthly  analysis  will  include  protozoa 
and  bacterial  samples  and  water  quality 
parameters  including  turbidity.  pH  and 
temperature.  Twenty  percent  of  the 
sample  events  will  collect  an  additional 
raw  water  sample  for  use  as  a  matrix 
spike  to  assess  how  the  water  matrices 
may  be  affecting  method  performance. 
Additional  parameters  that  vdll  be 
measured  during  the  matrix  spike 
events  include  dissolved  organic  carbon 
(DOC),  total  suspended  solids  (TSS). 
total  dissolved  solids  (TDS)  and 
conductivity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 

15. 
The  EPA  would  like  to  solicit 

comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  projected  total 
cost  for  all  respondents  in  the  small 
system  survey  is  $83,837.  This  is  based 
on  an  hourly  rate  of  $56/hr  for  a 
supervisor  and  $18/hr  for  the 
technician.  The  total  reporting  burden 
for  the  small  system  survey  is  1^80 
hours.  This  figure  is  based  on  40 


utilities  expending  32  hours  each  to 
respond  to  the  survey.  For  each  utility, 
the  time  required  for  all  collection 
events  is  2  hrs  and  40  minutes  per 
month.  The  following  tasks  are  included 
in  the  burden  estimate:  reviewing 
sample  procedures,  receiving  and 
unpacking  sample  equipment,  sample 
collection  including  water  quality 
parameter  measurement,  packing 
samples  for  shipment,  completing  traffic 
reports  and  completing  Federal  Express 
airbills.  EPA  is  supplying  the  sample 
collection  materials  and  paying  the 
shipping  costs.  There  is  a  burden  of 
$114/month  for  the  systems  to  analyze 
E.  coli  and  total  coliform  samples.  EPA 
is  considering  requesting  that 
participating  utilities  analyze  bacterial 
samples  at  the  laboratories  which  they 
usually  use.  due  to  the  short  holding 
times  for  these  samples.  If  EPA  does  not 
choose  to  request  that  participating 
utilities  analyze  bacterial  samples,  then 
the  small  utilities  would  not  have  the 
burden  of  $114/month  to  analyze  E.  coli 
and  total  coliform  samples.  There  is  no 
total  capital  and  start-up  cost 
component.  There  are  no  operation  and 
maintenance  costs  associated  with  this 
survey.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  June  18.  1998. 
Cynthia  C.  Dougherty. 

Director,  Office  of  Groundwater  Drinking 

Water. 

[PR  Doc.  98-16768  Filed  6-23-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6115-6] 

Air  Pollution  Control;  Proposed 
Actions  on  Clean  Air  Act  Grants  to  the 
Monterey  Bay  Unified  Air  Pollution 
Conti^l  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  determination  with 
request  for  comments  and  notice  of 
opportunity  for  public  hearing. 

SUMMARY:  The  EPA  has  made  a 
proposed  determination  under  section 
105(c)  of  the  Clean  Air  Act  (CAA)  that 
a  reduction  in  expenditures  of  non- 
Federal  funds  for  the  Monterey  Bay 
Unified  County  Air  Pollution  Control 
District  (MBUAPCD,  or  "District")  in 
Monterey,  California  is  the  result  of  a 
non-selective  reduction  in  expenditures. 
This  determination,  when  final,  will 
permit  the  MBUAPCD  to  keep  the 
financial  assistance  awarded  to  it  by 
EPA  for  FY-97  under  section  105(c)  of 
the  CAA. 

DATES:  Comments  and/or  requests  for  a 
public  hearing  must  be  received  by  EPA 
at  the  address  stated  below  by  July  24, 
1998. 

ADDRESSES:  All  comments  and/or 
requests  for  a  pubhc  hearing  should  be 
mailed  to:  Sara  Bartholomew,  Grants 
and  Program  Integration  Office  (AIR-8), 
Air  Division.  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
Cahfomia  94105-3901;  FAX  (415)  744- 
1076. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Bartholomew,  Grants  and  Program 
Integration  Office  (AIR-6),  Air  Division, 
U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901  at  (415)  744-1250. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  Section  105  of  the  CAA, 
EPA  provides  financial  assistance 
(grants)  to  the  MBUAPCD  to  aid  in  the 
operation  of  its  air  pollution  control 
programs.  In  FY-96  EPA  awarded  the 
MBUAPCD  $272,869,  which 
represented  approximately  7%  of  the 
District's  budget.  In  FY-97.  EPA 
awarded  the  MBUAPCD  $255,265,     . 
which  represented  approximately  8%  of 
the  District's  budget. 

SecUon  105(c)(1)  of  the  CAA,  42 
U.S.C.  7405(c)(1).  provides  that  "(njo 
agency  shall  receive  any  grant  under 
this  section  during  any  fiscal  year  when 
its  expenditures  of  non-Federal  funds 
for  recurrent  expenditures  for  air 
pollution  control  programs  will  be  less 
than  its  expenditures  were  for  such 
programs  during  the  preceding  fiscal 
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year.  In  order  for  [EPAj  to  award  grants 
under  this  section  in  a  timely  manner 
each  fiscal  year,  [EPA]  shall  compare  an 
agency's  prospective  expenditure  level 
to  that  of  its  second  preceding  year." 
EPA  may  still  award  financial  assistance 
to  an  agency  not  meeting  this 
requirement,  however,  if  EPA,  "after 
notice  and  opportunity  for  public 
hearing,  determines  that  a  reduction  in 
expenditures  is  attributable  to  a  non- 
selective reduction  in  th&  expenditures 
in  the  programs  of  all  Executive  branch 
agencies  of  the  applicable  unit  of 
Government."  CAA  §  105(c)(2).  These 
statutory  requirements  are  repeated  in 
EPA's  implementing  regulations  at  40 
CFR  35.210(a). 

In  its  FY-97  §  105  application,  which 
EPA  reviewed  in  early  1997,  the 
MBUAPCD  projected  expenditures  of 
non-Federal  funds  for  recurrent 
expenditures  (or  its  maintenance  of 
effort  (MOE))  of  $2,888,803.  This  MOE 
would  have  been  sufficient  to  meet  the 
MOE  requirements  of  the  CAA  because 
it  was  not  lower  than  the  FY-96  MOE 
of  $2,701,629.  In  October  of  1997, 
however,  the  MBUAPCD  submitted  to 
EPA  documentation  which  shows  that 
its  actual  FY-97  MOE  was  $2,561,303. 
This  amount  represents  a  shortfall  of 
$140,326  fi-om  the  MOE  for  FY-96.  In 
order  for  the  District  to  be  eligible  to 
keep  its  FY-97  grant,  EPA  must  make  a 
determination  under  §  105(c)(2). 

The  MBUAPCD  is  a  single-purpose 
agency  whose  primary  source  of  funding 
is  permit  fee  revenue.  Fees  associated 
with  permits  issued  by  the  MBUAPCD 
go  directly  to  the  district  to  fund  its 
operations.  It  is  the  "unit  of 
Grovemment"  for  §  105(c)(2)  purposes. 
The  MBUAPCD  submitted 
documentation  to  EPA  which  indicates 
that  the  reduction  of  actual 
expenditures  is  primarily  composed  of 
declining  fee  revenues.  Due  to  shortfalls 
in  revenuies,  the  Board  has  directed  the 
district  to  control  costs  and  reduce  the 
existing  fund  balance. 

In  summary,  the  MBUAPCD's  MOE 
reductions  resulted  from  budget  cuts 
stemming  from  a  loss  of  revenues  due  to 
circumstances  beyond  the  District's 
control.  EPA  proposes  to  determine  that 
the  MBUAPCD's  lower  FY-97  MOE 
level  meets  the  §  105(c)(2)  criteria  as 
resulting  fi-om  a  non-selective  reduction 
of  expenditures.  Pursuant  to  40  CFR 
35.210,  this  determination  will  allow 
the  MBUAPCD  to  keep  the  fimds 
received  fi^m  EPA  for  FY97. 

This  notice  constitutes  a  request  for 
public  comment  and  an  opportimity  for 
pubhc  hearing  as  required  by  the  Clean 
Air  Act.  All  written  comments  received 
by  July  24.  1998,  on  this  proposal  will 
be  considered.  EPA  will  conduct  a 


pubUc  hearing  on  this  proposal  only  if 
a  written  request  for  such  is  received  by 
EPA  at  the  address  above  by  July  24. 
1998. 

If  no  written  request  for  a  hearing  is 
received,  EPA  will  proceed  to  the  final 
determination.  While  notice  of  the  final 
determination  will  not  be  pubUshed  in 
the  Federal  Register,  copies  of  the 
determination  can  be  obtained  by 
sending  a  written  request  to  Sara 
Bartholomew  at  the  above  address. 

Dated:  June  11,  1998. 
David  P.  Howekamp, 
Director,  Air  Division.  U.S.  EPA,  Region  9. 
[PR  Doc.  9»-16769  Filed  6-23-98:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-611$-3J 

Industrial  Combustion  Coordinated 
Rulemaking;  Federal  Advisory 
Committee  Notice  of  Upcoming 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Industrial  Combustion 
Coordinated  Rulemaking  (ICCR); 
Federal  Advisory  Committee  notice  of 
upcoming  meeting. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.  2.  section  9(c). 
EPA  gave  notice  of  the  establishment  of 
the  ICCR  Federal  Advisory  Committee 
(hereafter  referred  to  as  the  ICCR 
Coordinating  Committee)  in  the  Federal 
Register  on  August  2,  1996  (61  FR 
40413). 

The  public  can  follow  the  progress  of 
the  ICCR  through  attendance  at 
meetings  (which  will  be  aimounced  in 
advance)  and  by  accessing  the 
Technology  Transfer  Network  (TTN), 
which  serves  as  the  primary  means  of 
disseminating  information  about  the 
ICCR. 

DATES:  The  next  meeting  of  the  ICCR 
Coordinating  Committee  is  scheduled 
for  July  28-29,  1998.  Also,  most  of  the 
ICCR  Work  Groups — which  report  to  the 
Coordinating  Committee — have 
meetings  scheduled  in  July,  1998.  The 
dates  of  these  Work  Group  meetings  are 
summarized  below.  Further  information 
on  the  dates  of  the  Coordinating 
Committee  meeting  and  the  Work  Group 
meetings  may  be  obtained  by  accessing 
the  TTN  or  by  calling  EPA  (see  FOR 
FURTHER  INFORMATION  CONTACT:). 
ADDRESSES:  The  Coordinating 
Committee  meeting  on  July  28-29,  1998 
will  be  held  at  the  Renaissance  Long 
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Beach  Hotel,  111  East  Ocean  Boulevard. 
Long  Beach,  California.  The  telephone 
number  for  the  Renaissance  Long  Beach 
Hotel  is  (562)  437-5900.  The  locations 
of  the  Work  Group  meetings  are 
summarized  below.  Further  information 
on  the  locations  of  the  Coordinating 
Committee  meeting  and  the  Work  Group 
meetings  may  be  obtained  by  accessing 
the  TTN  or  bv  calling  EPA  (see  FOR 
FURTHER  INFORMATION  CONTACT:), 

Inspection  of  Documents:  Docket. 
Minutes  of  the  meetings,  as  well  as 
other  relevant  materials,  will  be 
available  for  public  inspection  at  the 
U.S.  EPA  Air  and  Radiation  Docket  and 
Information  Center,  Docket  No.  A-96- 
17.  The  docket  is  open  for  pubhc 
inspection  and  copying  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  for  Federal  holidays,  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (6102). 
401  M  Street  SW,  Washington,  DC 
20460;  telephone:  (202)  260-7548.  The 
docket  is  located  at  the  above  address  in 
Room  M-1500,  Waterside  Mall  (ground 
floor).  A  reasonable  fee  may  be  charged 
for  copying. 


FOB  FURTHER  INFORMATION  CONTACT:  Fred 
Porter  or  Sims  Roy,  U.S.  Environmental 
Protection  Agency.  Emission  Standards 
Division.  Combustion  Group.  (MD-13). 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  numbers  (919)  541- 
5251  and  541-5263.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Technology  Transfer  Network  (TTN) 

The  TTN  is  one  of  the  EPA's 
electronic  bulletin  boards.  The  TTN  can 
be  accessed  through  the  Internet  at: 
WWW:  http://www.epa.gov/ttn/iccr 
FTP:  mountain.epa.gov 

When  accessing  the  WWW  site,  select 
Technical  Sites  which  brings  up  the 
Directory  of  TTN  Sites,  then  select 
ICCR— Industrial  Combustion 
Coordinated  Rulemaking  from  the 
Directory  of  TNN  Sites. 

Access  to  the  TTN  through  FTP  is  a 
streamlined  approach  for  downloading 
files,  but  is  only  useful,  if  the  desired 
Glenames  are  known. 

If  more  information  on  the  TTN  is 
needed,  call  the  help  desk  at  (919)  541- 

5384. 

Meetings  of  the  ICCR  Coordinating 
Conmiittee  and  Work  Groups  are  open 


to  the  pubhc.  All  Coordinating 
Committee  meetings  will  be  announced 
in  the  Federal  Register  and  on  the  TTN. 
Work  Group  meetings  will  be 
announced  on  the  TTN  and  in  the 
Federal  Register,  when  possible. 

The  next  meeting  of  the  Coordinating 
Committee  will  be  held  July  28-29. 
1998  at  the  Renaissance  Long  Beach 
Hotel.  Ill  East  Ocean  Boulevard.  Long 
Beach.  CaUfomia  from  about  8:00  a.m. 
to  about  6:00  p.m.  The  agenda  for  this 
meeting  will  include  reports  from  the 
Work  Groups  on  their  progress,  testing 
needs  and  prioritization  issues, 
discxission  of  data  gathering  efforts  to 
support  the  ICCR.  and  a  discussion  of 
direction  and  guidance  bom  the 
Coordinating  Committee  to  the  Work 
Groups.  An  opportunity  will  be 
provided  for  the  public  to  offer 
comments  and  address  the  Coordinating 
Committee. 

The  Work  Groups  have  currently 
scheduled  the  following  meetings: 


Workgroup 


Incinerators 
IC  Engines  . 


Boilers 


Stationary 

Combustion  Turtiines 
Process  Heaters  


Date 


Economics  Analysis 

Testing  and  Moriitoring  Protoco* 


Juty  7.  1397  ^ 

July  30.  1998  

September  17. 1998  . 

July  30,  1998  

September  17,  1998  . 

July  30.  1998  

September  17,  1998 

July  30-31,  1998 

September  17.  1998 

July  30.  1998 ».. 

July  31.  1998 


Location 


Pittsburgh,  PA. 

Long  Beach,  CA. 

RTP.  NC. 

Long  Beach,  CA. 

RTP,  NC. 

Long  Beach,  CA. 

RTP,  NC. 

Long  Beach,  CA. 

RTP.  NC. 

Long  Beach,  CA. 

Long  Beach.  CA. 


The  agendas  for  these  meetings 
include  review  and  revision  of  the  ICCR 
databases,  data  and  information 
gathering  efforts,  possible  emission 
testing,  and  potential  subcategorization. 
An  opportimity  will  be  provided  at  each 
meeting  for  the  pubUc  to  offer 
comments  and  address  the  Work  Group. 

Individuals  interested  in  Coordinated 
Committee  meetings.  Work  Group 
meetings,  or  any  aspect  of  the  ICCR  for 
that  matter,  should  access  the  TTN  on 
a  regular  basis  for  information. 

Two  copies  of  the  ICCR  Coordinating 
Committee  charter  are  filed  with 
appropriate  committees  of  Congress  and 
the  Library  of  Congress  and  are  available 
upon  request  to  the  Docket  (ask  for  item 
#I-B-1).  The  purpose  of  the  ICCR 
Coordinating  Conunittee  is  to  assist  EPA 
in  the  development  of  regulations  to 
control  emissions  of  air  pollutants  from 
industrial,  commercial,  and  institutional 


combustion  of  fuels  and  non-hazardous 
solid  wastes.  The  Coordinating 
Conunittee  will  attempt  to  develop 
recommendations  for  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  implementing  section  112 
and  solid  waste  combustion  regulations 
implementing  section  129  of  the  Act, 
and  may  review  and  make 
recommendations  for  revising  and 
developing  new  source  performance 
standards  (NSPS)  under  section  111  of 
the  Act.  The  recommendations  will 
cover  boilers,  process  heaters, 
tndustrial/conmiercial  and  other 
incinerators,  stationary  internal 
combustion  engines,  and  stationary 
combustion  turbines. 

Lists  of  Coordinating  Committee  and 
Work  Group  members  are  available  from 
the  TTN  for  the  purpose  of  giving  the 
public  the  opportumity  to  contact 
members  to  discuss  concerns  or 


information  they  would  like  to  bring 
forward  during  the  ICCR  process. 

It  is  anticipated  that  the  next  meeting 
of  the  Coordinating  Committee, 
following  the  meeting  in  July,  will  be 
September  15-16. 1998  in  Research 
Triangle  Park.  North  Carolina. 

Dated:  June  17, 1998. 
Richard  D.  Wilson, 

Acting  Assistant  Administmtor  for  Air  and 
Radiation. 
(FR  Doc.  98-16802  Filed  6-23-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-420080;  FRL-5789-«l 

Idaho  Certification  Plan  for 
Certification  of  Restricted  Use 
Pesticide  Applicators;  Amendment 
Approval 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  On  February  11. 1998,  EPA 
announced  its  intention  to  approve  an 
amendment  to  the  Idaho  plan  for  the 
certiFication  of  restricted  use  pesticide 
applicators  and  solicited  comments.  The 
amendment  adds  a  category  for  the 
certification  of  1080  Livestock 
Protection  Collar  (1080  LPC) 
applicators.  The  amended  plan  also 
requires  recertification  every  2  years 
rather  than  the  current  5  years, 
establishes  a  chemigation  category,  and 
combines  its  various  classes  of 
commercial  applicators  under  a  new 
classification  of  professional  applicator. 
EPA  announces  its  approval  of  the 
Idaho  certification  plan  amendment. 
DATES:  This  amendment  is  effective  July 
9,  1998. 

ADDRESSES:  Copies  of  the  amended 
Idaho  Certification  Plan  and  its 
comments  are  available  for  viewing  at 
the  following  locations  during  normal 
business  hours,  Monday  through  Friday, 
excluding  legal  holidays: 

1.  John  R.  MacDonald,  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Rm.  1121, 
ArUngton,  VA,  telephone:  (703)  305- 
7370,  e-mail: 
macdonald.john@epamail.epa.gov. 

2.  Allan  Welch,  Environmental 
Protection  Agency,  Region  X,  1200  Sixth 
Ave.,  Eighth  Floor,  Seattle,  WA, 
telephone:  (206)  553-1980,  e-mail: 
welch.allan@epamail.epa.gov. 

3.  Beth  Williams.  Idano  Department  of 
Agriculture,  Division  of  Agricultural 
Resources,  P.O.  Box  7723,  2270  Old 
Penitentiary  Rd.,  Boise,  ID,  telephone: 
(208)  332-8605,  e-mail: 
bwilliams@agri.state.id.us. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Allan  Welch,  Environmental 
Protection  Agency,  Region  X.  1200  Sixth 
Ave.,  Eighth  Floor.  Seattle,  WA  98101. 
telephone:  (206)  553-1980,  e-mail: 
welch.allan@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  February 

II,  1977  (42  FR  8692),  a  notice  was 
published  announcing  the  final 


approval  of  the  Idaho  plan  for  the 
certification  of  restricted  use  pesticide 
applicators.  On  February  11,  1998  (63 
FR  6929)  (FRL-5754-3).  EPA 
annoimced  its  intention  to  approve  an 
amendment  to  the  4daho  plan  and 
solicited  comments.  The  Idaho 
amendment  establishes  a  new  category 
for  the  certification  of  1080  LPC 
applicators.  Idaho  proposes  to  certify 
approximately  25  employees  of  the 
United  States  Department  of 
Agriculture.  Wildlife  Services.  Wildlife 
Services  is  one  of  the  registrants  of  the 
1080  LPC  and  will  supply  the  1080  LPC 
to  their  employees  certified  under  this 
plan.  Wildlife  Services  employees 
certified  under  this  plan  will  only  be 
applying  1080  LPCs  in  performance  of 
their  official  duties.  There  is  no 
provision  for  supervision  of  non- 
certified  applicators  of  1080  LPCs.  Only 
appHcators  certified  in  1080  LPC  use 
will  be  permitted  to  apply  the  product. 
The  amended  plan  will  combine  the 
license  of  a  commercial  applicator,  a 
commercial  operator,  a  limited 
applicator,  and  a  consultant  into  a 
single  license  of  professional  applicator. 
The  Idaho  Certification  Plan  will  under 
this  amendment  have  only  private  and 
professional  applicators.  Chemigation 
will  become  a  category  under  both  the 
private-  and  -professional  applicator 
license.  Previously  chemigation 
required  a  separate  license.  The 
recertification  period  is  reduced  to  2 
years  from  the  previous  5-year  period. 
The  training  required  for  recertification 
eligibihty  also  is  reduced.  This  results 
in  more  frequent  training  with  the 
average  yearly  training  burden 
remaining  relatively  imchanged. 

n.  Discussion  of  Comments 

Mr.  Michael  A.  Guerry,  President  of 
the  Idaho  Wool  Growers  Association; 
Mr.  Mark  CoUinge,  State  Director  of 
Idaho  Wildlife  Services,  United  States 
Department  of  Agriculture;  Ms.  Judy 
Woodie,  President  of  the  Idaho  Cattle 
Association;  and  Mr.  Laird  Noh  of  Noh 
Sheep  Company  were  the  four  persons 
submitting  comments  on  the 
amendment.  All  commenters  confined 
their  remarks  to  the  predator  control 
aspects  of  the  amendment.  All 
commenters  expressed  the  opinion  that 
1080  LPCs  were  a  valuable  tool  and 
supported  the  predator  control 
provisions  of  the  amendment.  Mr. 
Collinge  submitted  attachments  to  his 
comments  that  addressed  past  studies 
and  proposed  future  uses  of  predator- 
control  measures.  Some  of  Mr. 
Collinge's  comments  and  attachments 
addressed  programs  and  definitions  of 
registration  requirements  that  are 
related  but  not  specific  to  this  action. 


EPA  will  continue  to  work  with  Mr. 
Collinge  and  other  concerned  parties  to 
clarify  these  questions.  Comments  are 
available  for  review  at  the  addresses 
Usted  in  "ADDRESSES"  at  the 
begiiming  of  this  document. 

EPA  approves  the  amendment  to  the 
Idaho  plan  for  the  certification  of 
pesticide  applicators. 

List  of  Subjects 
Environmental  protection. 
Dated:  June  8.  1998. 

Charles  Findley, 

Acting  Regional  Administrator,  Region  X. 

(FR  Doc.  98-16572  Filed  6-23-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34126;  FRL-6796-3] 

Bacillus  thuringlensis;  Availability  of 
Reregistration  Eligibility  Document  for 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
availabiUty  of  the  Reregistration 
Eligibihty  Document  (RED)  for  the 
active  ingredient  Bacillus  thuringiensis. 
and  the  start  of  a  60-day  public 
comment  period.  The  RED  for  Bacillus 
thuringiensis  is  the  Agency's  formal 
regulatory  assessment  of  the  health  and 
environmental  data  base  of  the  subject 
chemical,  and  presents  the  Agency's 
determination  regarding  which 
pesticidal  uses  of  Bacillus  thuringiensis 
are  eligible  for  reregistration. 
DATES:  Written  comments  on  the  RED 
must  be  submitted  by  August  24, 1998. 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
[OPP-34126I  should  be  submitted  to:  By 
mail:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  S.W.,  Washington, 
DC  20460.  In  person,  deUver  comments 
to:  Room  119.  CM2  1921  Jefferson  Davis 
Highway,  Arlington,  VA.  Comments  and 
data  may  also  be  submitted 
electronically  by  following  the 
instructions  under  "Public  Record."  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
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disclosed  except  in  accordance  with 
procedures  set  for  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  meu-ked  confidential 
%»rill  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
and  docket  index  will  be  available  for 
pubhc  inspection  in  Rm.  119  at  the 
address  given  above,  from  8:30  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  legal  hoHdays. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  File  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comment  and  data  will  also  be  accepted 
on  disks  in  Wordperfect  5.1/6.1  file 
format  or  ASCII  file  format. 

All  comments  and  data  in  electronic 
form  must  be  identified  by  the  docket 
control  number  lOPP-341261.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

To  request  a  copy  of  the  above  RED, 
or  a  RED  Fact  Sheet,  contact  the  Public 
Response  and  Program  Resources 
Branch,  in  Rm.  119  at  the  address  given 
above  or  call  (703)  305-5805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  RED  should 
be  directed  to  the  Biopesticide  Review 
Manager,  William  R.  Schneider,  PM  90, 
Biopesticides  and  Pollution  Prevention 
Division  (751 IC),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  9th  floor 
CM2  2100  Jefferson  Davis  Highway. 
Arlington,  VA;  (703-308-8683),  e-mail: 
schneider.winiam@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  issued  Reregistration 
Eligibility  Docimients  (RED)  for  the 
pesticidal  active  ingredient:  Bacillus 
thuringiensis.  Under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  as  amended  in  1988,  EPA  is 
conducting  an  accelerated  reregistration 
program  to  reevaluate  existing 
pesticides  to  make  sure  they  meet 
current  scientific  and  regulatory 
standards.  The  data  base  to  support  the 
reregistration  of  the  chemical  Bacillus 
thuringiensis  is  substantially  complete. 
EPA  has  determined  that  all  currently 
registered  products  containing  Bacillus 
thuringiensis  as  an  active  ingredient  are 
ehgible  for  reregistration. 

All  registrants  of  products  containing 
Bacillus  thuringiensis  have  been  sent 
the  appropriate  RED  and  must  respond 
to  the  labeling  requirements  and  the 


product  specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 
These  products  will  not  be  reregistered 
until  adequate  product  specific  data 
have  been  submitted  and  all  necessary 
product  label  changes  are  implemented. 

The  reregistration  program  is  being 
conducted  under  congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  Umely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  issuing  the 
RED  as  a  final  document  with  a  60-day 
comment  period.  Although  the  60-day 
public  comment  period  does  not  affect 
the  registrant's  response  due  date,  it  is 
intended  to  provide  an  opportunity  for 
public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency  and  if  any  of 
those  comments  impact  on  the  RED. 
EPA  will  issue  an  amendment  to  the 
RED  and  publish  a  Federal  Register 
notice  annoimcing  its  availability. 

List  of  Subiects 

Environmental  protection. 
Dated:  June  12.  1998. 

Janet  L.  Andersen. 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

|FR  Doc.  98-16777  Filed  6-23-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-36192;  FRL-5792-3] 

Inert  Ingredients  No  Longer  Used  in 

Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  is  removing  certain 
chemicals  from  its  list  of  pesticide 
product  inert  ingredients  that  are  not 
currently  used  in  pesticide  products. 
Future  use  of  these  chemicals  as  inert 
ingredients  in  pesticide  products  will 
not  be  permitted  unless  a  petitioner  or 
registrant  satisfies  all  data  requirements 
as  identified  by  the  Agency,  and  the 
Agency  is  able  to  make  a  determination 
that  the  use  of  the  inert  ingredient  will 
not  pose  unreasonable  risk  to  human 
health  or  the  environment.  All 
tolerances  or  exemptions  from  the 
requirement  of  a  tolerance  for  the  use  of 
these  chemicals  as  inert  ingredients  in 
food-use  pesticide  formulations  will  be 
proposed  for  revocation  at  a  later  date 
in  a  separate  Federal  Register  Notice. 


DATES:  This  notice  is  effective  on  June 
24. 1998.  This  notice  is  subject  to 
revision  if  comments  are  received  and 
revision  is  warranted.  Comments  must 
be  received  on  or  before  August  24, 
1998. 

ADDRESSES:  By  mail,  submit  wmtten 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119. 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  VII  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Treva  Alston,  Minor  Use,  Inerts, 
and  Emergency  Response  Branch 
(MUIERB),  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone,  and  e-mail 
address:  2800  Crystal  Drive,  North 
Tower.  Ariington.  VA.  (703)  308-8373. 
e-mail:  alston.treva@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  those  List  1.  List  2 
and  List  3  inert  ingredients  that  are  no 
longer  used  in  pesticide  products. 

L  Background 

On  April  22. 1987.  EPA  announced 
certain  policies  designed  to  reduce  the 
potential  for  adverse  effects  from  the  use 
of  pesticide  products  containing  toxic 
inert  ingredients  (52  FR  13305).  In 
developing  the  policy,  the  Agency 
reviewed  the  available  data  on 
chemicals  used  as  inert  ingredients,  and 
concluded  that  some  inert  ingredients 
had  potentially  significant  long-term 
health  and  environmental  hazards 
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associated  with  their  use  in  pesticide 
products. 

The  1987  notice  categorized  all  inert 
ingredients  into  four  lists,  according  to 
toxicity,  as  follows:  List  1  inert 
ingredients,  described  as  "inerts  of 
toxicological  concern,"  were  so 
categorized  on  the  basis  of  toxicological 
or  adverse  ecological  effects  which  had 
been  documented  in  studies  subject  to 
peer  review.  List  2  inert  ingredients, 
"potentially  toxic  inerts/high  priority 
for  testing,"  are  structurally  similar  to 
chemicals  known  to  be  toxic  and  may 
have  data  suggesting  a  basis  for  concern. 
List  3  inert  ingredients,  "inerts  of 
unknown  toxicity,"  do  not  have  data 
supporting  their  inclusion  on  Lists  1  or 
2  (or  4;  see  below).  List  4  inert 
ingredinets,  "minimal  hazard  or  risk 
inerts,"  consists  of  ingredients  which 
are  generally  regarded  as  innocuous. 

In  a  susubsequent  Federal  Register 
notice,  EPA  further  revised  List  4, 
creating  two  subcategories:  (1)  List  4A, 
"inerts  generally  regarded  as  safe"  and 
(2)  List  4B,  "inerts  for  which  EPA  has 
sufficient  information  to  reasonably 


conclude  that  the  current  use  pattern  in 
pesticide  products  will  not  adversely 
affect  public  health  or  the  environment" 
(54  FR  48314,  November  22,  1989).  The 
Agency  further  revised  List  4 A  in  1994 
(59  FR  49400,  September  28. 
1994)(FRL-4872-5),  and  continues  to 
evaluate  the  toxicity  of  inert  ingredients. 
EPA's  designation  of  inert  ingredients 
according  to  list  has  been  published  as 
the  "List  of  Pesticide  Product  Inert 
Ingredients"  (  May  17, 1995),  and  is 
available  through  the  Office  of  Pesticide 
Program's  Public  Information  and 
Record  Integrity  Branch  at  the  address 
given  above. 

The  criteria  used  for  placement  of 
inert  ingredients  on  List  1  were 
discussed  in  detail  in  the  November  22, 
1989  Federal  Register  notice  (54  FR 
58314).  In  summary,  the  criteria  for 
inclusion  on  List  1  included 
carcinogenicity,  adverse  reproductive 
effects,  neurotoxicity  or  other  chronic 
effects,  developmental  toxicity  (birth 
defects),  adverse  ecological  effects  or  the 
potential  for  bioaccumulation.  Inert 
ingredients  which  were  placed  on  List 


2  were  considered  to  be  structurally 
similar  to  chemicals  known  to  be  toxic 
or  there  existed  data  which  suggested  a 
basis  for  concern  about  the  toxicity  of 
the  chemical. 

II.  Inert  Ingredients  no  Longer  Used  in 
Pesticide  Products 

The  Agency  has  identified  certain  List 
1 ,  List  2.  and  List  3  inert  ingredients 
that  are  no  longer  used  in  pesticide 
products.  Many  List  1  inert  ingredients 
are  no  longer  used  because  of  data  call- 
in  notices  issued  pursuant  to  section 
3(c)(2)(B)  of  FIFRA.  In  response  to  the 
issuance  of  data  call-in  notices  (DCIs) 
for  List  1  inert  ingredients,  most 
registrants  of  products  containing  List  1 
inert  ingredients  chose  to  respond  to  the 
Da  by  canceling  the  registration  or 
reformulating  the  product  to  remove  the 
List  1  inert  ingredient. 

List  1  inert  ingredients  which  are  no 
longer  used  in  pesticide  products  are 
identified  as  follows  (with  chemical 
name  and  Chemical  Abstracts  Service 
(CAS)  Registry  Numbers: 


List  i  Inert  Ingredients  No  Longer  Used  In  Pesticide  Products 


CAS  Reg.  No. 


56-23-5  

56-35-9  

62-53-3  

67-66-3  

68-12-2  

74-87-3  

75-0^2  

75-56-9  

78-87-5  

79-00-5  

79-01-6  

90^3-7  

106-46-7  

106-89-8  

107-06-2  

109-86-4  

110-54-3  

110-80-5  

111-15-9  

123-91-1  

127-18-^  

140-88-5  

302-01-2  

569-64-2  

591-78-5  

1330-78-5  

1332-21-4  

1588-01-9  

26471-62-5  

No  CAS  Numtjer 
No  CAS  Numt)er 
No  CAS  Number , 


Chemical  Name 


Cartx).i  tetrachloride 

Tributyltin  oxide 

Anilirw 

Chloroform 

Dimethylformamide 

Methyl  chloride 

Methylene  chloride 

Propylene  oxide 

1 ,2-Dlchloropropane 

1,1 .2-Trichloroethane 

Trichloroethylene 

o-Phenylpherx)l 

p-Dichlorotjenzene 

Epichlorohydrin 

Ethylene  dichloride 

Ethylene  glycol  monomethyl  ether 

n-Hexane 

Ethylene  glycol  rrxsnethyl  ether 

Ethanol  ethoxyacetate 

Dioxane 

Perchloroethylene 

Ethyl  acrylate 

Hydrazine 

Malachite  green 

Methyl  n-butyl  ketone 

Tri-orthocresylphosphate  (TOCP) 

Atjestos  fiber 

Sodium  dichromate 

Toluene  diisocyanate 

Cadmium  compxjunds 

Lead  compounids 

Pyrethrins 


List  2  inert  ingredients  which  are  no 
longer  used  in  pesticide  products  are 
identified  as  follows  (with  chemical 


name  and  Chemical  Abstracts  Service 
(CAS)  Registry  Numbers: 
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LIST  2  INERT  INGREDIENTS  NO  LONGER  USED  IN  PESTICIDE  PRODUCTS 


CAS  Reg.  No. 


74-83-9  

76-14-2  .. — 

95-50-1 

95-76-1  , 

95-82-9  

101-84-8  .... 
120-32-1  .... 
554-00-7  .... 
608-27-5  .... 
608-31-1  .... 
626-43-7  .... 
25168-06-3 


Chemical  Name 


Methyl  bromide 
Dichkxotetrafluoroethane 
o-Otchkxobercene 
3,4-OK:hloroanillne 
2,5-0  chloroaniline 
Diphenyl  ether 
2-Benzyt-4-chkyophenol 
2,4-0  ichtofoaniiine 
2,3-Oichloroaniline 
2.&-0tchloroaniline 
3,5-0  ichloroaniline 
Isopropyl  phenols 


List  3  inert  ingredients  which  are  no 
longer  used  in  pesticide  products  are 
identified  as  follows  (with  chemical 


name  and  Chemical  Abstracts  Service 
(CAS)  Registry  Numbers: 


LIST  3  INERT  INGREDIENTS  NO  LONGER  USED  IN  PESTICIDE  PRODUCTS 


CAS  Reg.  No. 


70-65-3  

74-82-8  

75-73-0  

77-85-0  

79-07-2  

79-43-6  

80-15-9  

88-58-4  

90-33-5  

91-44-1  

92-68-2  

93-69-6  

95-13-6  

98-73-7  

101-81-6  

103-60-8  .... 
107-68-6  .... 

107-70-0  .... 

107-87-9  .... 

109-66-0  .... 

110-99-6  .... 

111-92-2  .... 

112-38-9  .... 

115-19-5  .... 

116-02-9  .... 

119-64-2  .... 

120-80-9  .... 

122-39-4  .... 

123-28-4  .... 

136-23-2  .... 

136-44-7  ..., 

140-31-8  ... 

142-58-5  ... 

143-00-0  ... 

420-04-2  ... 

431-03-8  ... 

470-82-6  ... 

523-80-8  ... 

546-68-9  ... 

548-62-9  ... 

630-08-0  ... 

650-51-1  ... 

683-10-3  ... 

693-98-1  ... 

822-06-0  .. 

872-10-6  .. 

921-20-0  .. 

1113-38-8  . 

1118-92-9 


Chemical  Name 


p-TduenesuKonamide 

Mettiane 

Cartxxi  tetrafluonde 

Trimethylotettwne 

2-Chloroacetamide 

Dichlofoacetic  acid 

Cumene  hydroperoxide 

2.5-0i(lert-butyl)hydroquirxxie 

7-Hydroxy-4-methylcoumarin 

2H-1-Benzopyran-2-one,  7-{diethylamino)-4-*T»e'hy»- 

Isopropylamine  sail  of  stearoylisoproparxilamtde  derivative  of  sutfosuccinic  add 

o-Tolyl  tnguanlde 

1/+lndene 

4-tert-Butyl  t)enzoic  ackj 

Benzyltjenzene 

Propanoic  acid,  2-methyl-,  2-phefK)xyettiyl  ester 

2-{Methylam(no)ethanesulfonic  acid 

4-Methoxy-4-methyt-2-pentanone 

Methyl  n-propy)  ketone 

Pentane 

Diglycolic  acid 

Di-o-butylamine 

1 0-Und«:enoic  acid 

2-Methyl-3-txjtyn-2-ol 

3,3,5-Trimethylcyclohexarx)l 

1 ,2,3,4-Tetrahydronaphthalene 

1 ,2-Ben2enediol 

Diphenylamine 

Dilauryl  thiodipropionate 

Dibtityldithiocarbamic  acid,  zinc  salt 

Glyceryl  p-aminobenzoate 

1  -Piperazineethanamtne 

A/-<2-Hydroxyethyl)tetradecanamide 

Diethanolammonium  dodecyl  sulfate 

Hydrogen  cyanamide 

2.3-Butanedione 

2-Oxat)icyclo(2.2.2]octane.  1 ,3.3-trimethy^ 

4,7-Dimethoxy-5-(2-propenyl)-1 .3-t5enzodioxole 

Tetraisopropyl  titanate 

Methylrosaniline  chloride 

Cartx)n  monoxide 

Sodium  tnchloroacetate 

Dodecyitjetaine 

IH-lmidazole.  2-methyl- 

Hexamethylene  diisocyanate 

l.r-Thiobispentane 

Methoxy-2,4-dihydroxypentane 

Ammonium  oxalate 

N,W-Dimethylcaprylamide 
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UST  3  Inert  ingredients  No  Longer  Used  In  Pesticide  Products— Continued 


CAS  Reg.  No. 


1155-74-4 

1187-59-3 

1300-71-6 

1313-27-5 

1314-2^-4 

1323-47-3 

1332-77-0 

1333-83-1 

1344-08-7 

1 393-03-9  , 

1606-85-5  , 

1 760-24-3  - 

2050-60-4  , 

2050-99-9  , 

2156-5&-1  , 

2224-19-9  . 

238&-87-0  . 

2571-88-2  . 

2724-58-5  . 

2764-13-8  . 

2991-51-7  . 

3006-13-1  . 

3287-06-7  . 

3324-58-1  . 

3380-34-6  . 

3424-21-3  . 

3614-12-8  . 

3655-00-3  . 

3921-30-0  . 

2620-53-3  . 

3942-54-9  . 

4110-50-3  . 

4130-35-2  . 

4175-37-5  . 

4568-28-9  . 

4654-26-6  . 

4696-57-6  . 

4891-67-2  . 

5012-62-4  . 

5145-99-3  . 

5394-36-6  . 

5434-57-1  . 

6001-97-4  . 

6144-28-1  . 

6373-07-5  . 

6642-07-6  . 

6843-97-6  . 

7360-53-4  . 

7376-31-0  ., 

7446-09-5  ., 

7585-20-8  .. 

7702-01-4  .. 

7772-98-7  .. 

7775-14-6  .. 

7778-50-9  .. 

7783-18-8  .. 

7789-00-6  .. 

7790-62-7  .. 

8002-65-1  .. 

8043-^4-5  .. 

1 0039-54-0 

10107-99-0 

10361-37-2 

12002-51-6 

12007-92-O 

12379-45-2 

12626-51-6 

12645-53-3 

13470-50-3 

13477-36-6 

13701-59-2 


Chemical  Name 


l-Tetradecytpyndinium  bromide 
W-Mettiylacrylamide 
Xylenols.  mixed 
Molybdenum  tnoxide 
Zirconium  oxtde 

(2-Heptadecenyl)^-methyl-2-oxazolinemetharx)l 

Potassium  tetraborate 

Sodium  twfluonde 

Sodium  sulfide 

Ouillaja 

2,2--[2-Butyne-1 .4-diyl(oxy)]b«ethanol 

A/-[3-{Tnmethoxysilyl)pfopyl)-1.2-ettTanediamine 

Dibutyl  oxalate 

Diisoamyl  ketone 

Sodium  dichloracetate 

Triethanolamine  laurate 

3,4-Epoxycyclohexylmethyl  3.4-epoxycyclohexanecartx3xylate 

A/,A/-Dimethyloctadecylamine  oxide 

Methylheptadecanoic  acid 

2-Hydroxyethyl  dimethyl  3-octadecanamidopropyl  amrTwnium  nitrate 

Potassium  /V-ethyl-^((heptadecafluorooctyl)sulfonyl]glycinate 

A/-Ethyl-A/,/V<)imethyl-l-dodecaminium  ethyl  sulfate 

Diphenyl  decyl  phosphite  \ 

Picric  acid,  sodium  salt 

2,4,4'-Tnchk)ro-2-hydroxy  diphenyl  ether 

Triisopropylamine 

/V-Dodecyl-/V-tetradecyl  beta-alanin% 

3,3'-(Dodecylimino)dipropton(C  acid,  disodium  salt 

Monodecyl  acid  phosphate 

p-Chlorophenyl  /V-methyl  cartiamate 

0-Chlorophenyl  /V-methyl  carbamate 

Ethyl  propyl  thio  ether 

Tri-o-decyl  tnmellitate 

Octyldiphenylamine 

Triethanolamine  stearate 

Dioctyl  terephthalate 

Banum  laurate 

Isophthalic  anhydride 

2,6^Bis(  1  -methylheptadecyl)-p-cresol 

Ethyl  isopropyl  sulfide 

5-Ethyl-5-methylhydantoin 

Hexyl  neopentanoate 

Dihexyl'ester  of  sodium  sulfosucdnate  (*  hexyl  is  1-methylpentyl) 

Dilinoleic  acid 

Rhodamine  B  stearate 

Trichlorophene 

Dodecyldi(aminoethyl)glycine 

Aluminum  formate 

Triethanolamir>e  sulfate 

Sulfur  dioxide 

Zirconium  acetate  " 

1  H-lmidazolium,  1  -(2-(cartx)xymethoxy)ethyl)-1  -(cart»xymethyl)-2-heptyl-4,5-dihydro-, 

dium  salt  • 

Sodium  thiosulfate 
Sodium  hydrosulfite 
Potassium  dichromate 
Ammonium  thiosulfate 
Potassium  chromate 
Potassium  pyrosulfate 
Neem  oil 

Sodium  sulforicinoleate 
Hydroxylamine  sulfate 
Abietic  acid,  diethylene  glycol  ester 
Barium  chloride 
Cresylic  acid,  potassium  salt 
Sodium  pentatx)rate 
Isothymyl  2-chloroethyl  ether 
Dodecyl  sulfate,  A/.N-diethylcyclohexylamine  salt 
Phosphoric  acid,  isooctyl  ester 

2-HeptadecyH -methyl- l-(2-stearoyl(amido)ethyl-2-mtdazoJinium  methyl  sulfate 
Calcium  perchlorate 
Barium  metaborate 


hydroxide,  diso- 
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LIST  3  INERT  INGREDIENTS  NO  LONGER  USED  IN  PESTICIDE  PRODUCTS— Continued 


CAS  Reg.  No. 


14408-42-5  

14433-76-2  

16090-02-1  

16455-61-1  

16940-66-2  

17123-43-2  

19529-38-5  

21041-93-0  ..... 
21129-18-0  .... 
23054-60-6  .... 
23054-61-7  .... 
25167-70-8  .... 
25307-17-9  .... 
26628-22-8  .... 
26761-64-8  .... 
26836-28-2  .... 
28855-27-8  .... 
30346-73-7  .... 
30399-84-9  .... 
30526-26-2  .... 
31711-50-9  .... 
31866-76-9  .... 

35255-48-2  .... 

39049-04-2  .... 

40766-31-2  ... 

53404-15-2  ... 

53404-^9-2  ... 

53404-62-9  ... 

54585-68-1  ... 

56797-01-4  ... 

60209-82-7  ... 

60789-80-2  ... 

60840-86-0  ... 

60874-82-0  ... 

61789-32-0  ... 

61789-52^  ... 

61791-32-0  ... 

61791-33-1  ... 

61792-08-3  ... 

64051-23-6  .. 

64503-07-7  .. 

64741-7^-3  .. 

67859-56-7  .. 

67859-60-3  .. 

68153-99-1  .. 

68298-14-6  .. 

68334-32-7  .. 

68442-99-9  .. 

68476-95-9  .. 

S8526-90-9  .. 

68609-97-2  .. 

68630-89-7  .. 

68877-34-9  .. 

68917-09-9  . 

68987-86-0  . 

69867-70-6  . 

70191-75-2  . 

70904-61-9  . 

71113-21-8  . 
71487-01-9  . 
74849-68-0  . 
75212-49-6  , 
77097-78-0  . 
77500-13-1  . 
78812-39-2 
79660-25-6 
81099-36-7 
85005-69-2 
85081-53-4 
89875-83-2 
92257-04-0 


Chemical  Name 


2-(8-Heptaclecenyl)-4-methy»-2-oxazoline-4-methafX)» 

N,A/-Oimethylcapfam(de 
Disoclium4.4-b«s(4-anilino-6-mofpholino-s-tria2in-2-ylamino)stilbene-2.2-aisuitonaie 

Sodium  ferric  ethylene  diamine  di(o-hydroxyphenylacetate) 
Sodium  borohydride 

A/,/V-Bis(2-hydroxyethy1)glycine,  sodium  salt 
Diethylenetriaminepentaacetic  acid,  disodium  iron(lll)  salt 
Cobalt  hydroxide 
Manganese  pfop«onate 
W-(2-Hydroxypropyl)octanamide 
A/-(2-Hydroxypfopyl)decanamtde 

Diisobutylene 
2.2'(9-Octadecenytimino)ethanol 

Sodium  azide 

1  H-Benzimidazoledisutlonic  acid,  2-heptadecyl-.  disodium  salt 

Bis(2-ethylhexyl)pyrophosphate 

(Dodecylmethylbenzyl)  tnmethyl  ammonium  cNoride 

Xylenesulfonic  acid,  potassium  salt 

Isooctadecarwic  acid 

Nonylphenot  dihydrogen  phosphate 

Butylnaphthatene 

1-Oxyethyl-2-steanc  imidazoline 

Cyclohexanone,  cyclohexylidene- 

Zirconium  neodecanoate 

1  -Ptienyt-1  -xytylethane 

Aluminum  hydroxytDenzenesulfonate 

Ethylene  glycol  ether  of  pi^ene 

W-(alpha-(Nitroethyl)benzyl]ethylenediamine,  potassium  salt 

1  H-Benzimidazolesulfonic  acid.  2-undecyl-,  monosodium  salt 

Cerium  2-ethylhexoate 

Isodecyl  neopentanoate 

Citric  acid,  tris(triethylamine)  salt  -^ 

Oleic  tetraester  of  tetra(hydroxyethyl)ethylenediamine 

Propylammonium  nitrite 

Fatty  acids,  coco,  2-sulfoethyl  esters,  sodium  salts 

Cot>alt  tallate 

N-<2-Cocoamidoethyl)-/V-(2-hydroxyethyl)glycine,  sodium  salt 

N-(2-Aminoethyl)-N-(2-hydroxyethyl)glycine.  H<xxo  acyl  derivs 

Ethano)  diglycine,  disodium  salt 

2-Butoxyethyl  dihydrogen  phosphate,  diethylamine  salt 

Benzyl  dibromoacetate 

Coke,  petroleum 

2.3-Dihydroxypropyl  3-(hexylthio)propiona«e 

Tris((2-ethylhexyl)oxyltx)roxir»- 

Amines.  /SMallow  alkyltrimethylenedi-,  dioteates 

Methyl  epoxystearate,  reaction  products  with  tetraethylene  pentamine 

Polyphosphonc  acids.2-ethylhexyl  esters,  sodium  salts 

Manganese  txxon  neodecanoate 

Decyl  alcohol  tiottoms  (higher  M.W.  alcohols,  ethers,  esters;  isodecyl  alcohol) 

Alky Kmixed  C  i  zC , «)  glycidy I  ether 
6-Cad50xy-4-hexyt-2-cyctohexene-1-octanoic  acid,  monopotassium  salt 

/V-(NonykDxypropylf  1 .3-propanediamine 

Ocotea  oil 

Isopropylated  cresd 

Triethylamine  nitrilotriacetate 

Decyl  phenoxytjenzenedisulfonk:  acid 

Amidosulfosuccinate  ^^ 

[I[3-(Dimethylamino)propyl]iminolbis(methylene)]  tiisphosphonic  acid,  rrxxiohydrochtonde 

Di(coco  alkyl)  dimethyl  ammonium  nitnte 
Dicyanoethyl  diethylenetriamine 
Bis(2-ethylhexyl)pyrophosphate,  disodium  salt 

Pyrolysis  gasoline 
Bis(2-hydroxyethyl)-3-{decyloxy)propylamine,  /\^oxide 

Cart>amic  acid,  manganese  salt 

Acetamide,  2,2-dich)oro-A/-(1 ,3-dioxolan-2-ylmethyl)-N-2-propenyi- 

3,4,4-Trimethyk)xazolidine  mixt.  with  4.4-din>ethyloxazolidine 

Oleic  monoester  of  tetra(hydroxyettiyt)ethylenediamine 

Dodecenylsuccinic  add,  monotridecyl  ester 

(Dodecylmethytxylyl)  tnmethyl  ammonium  chtoride  ^  .  „    ^     j  ,u 

Amines,     C,2-,«     tert-aB<y1,     bis-{4-{(5-chkxo-2-hydroxyphefTy1)a20h2,4-dihydfo-5-methyl-2-pheny»-3H- 

pyrazo»-3-onato{2-)]cobaltate(1-)  (1:1) 
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List  3  Inert  Ingredients  No  Longer  Used  In  Pesticide  Products— Continued 


CAS  Reg.  No. 


103112-35-2  

103213-17-8  

108746-82-3  

125972-1^-2  

No  CAS  Number 
No  CAS  Number 
No  CAS  Number 
No  CAS  Number 

No  CAS  NurT*er 
No  CAS  Nun*er 
No  CAS  NufTt^r 
No  CAS  Number 
No  CAS  Number 
No  CAS  Number 


Chemical  NarDe 


1-(2.4-dichlorophenyl)-5-(trichloromethyl)-,  ethyl  ester 


1 H-1 ,2,4-Tria20le-3-cart)Oxyl»c  acid, 
Coke,  brown  coal 

Oleic  diester  of  tetra(hydroxyethyl)ethylenediamine 
A/,A^Dimethylisooctadecar»am»ne.  N-oxtde 
Dodecyl  dimettiyl  benzyl  ammonium  napthenate 
Butanamide,  4-hydroxy-,  A/-C6_,6-alkyt- 
Sodium  o-nonyldiphenyl  ether  sulfonate 
Oligoester  denved  by  condensation  of  adtptc  acid, 

arxj  n-decyl  akx)hol 

1W-Benzimtdazole-6,3-disutfon)c  acid,  2-octadecyl-1-(phenylmethy!K  sodium  salt 
Naphthenic  acid  soap  of  /V-Ci6.,,-alkyl  trimethylendtamine 
Nk*el  complex  of  diethyl  hexyl  acid  phosphate 

Isopropylamine  salt  of  oleoylisopropanolamide  derivative  of  sulfosuccinic  acid 
Isodecyl  phenyl  add  phosphate 
Tetrapfopyl  succinic  actd 


phthalic  anhydnde,  ethylene  glycol,  n-octyl  alcohol 


According  to  Agency  records,  none  of 
the  above  chemicals  have  been  used  in 
any  registered  pesticide  product  for  over 
two  years,  and  in  most  cases,  the  above 
chemicals  have  not  been  used  as  inert 
ingredients  in  registered  pesticide 
products  for  over  five  years.  If  a 
registrant  disputes  the  Agency's 
determination  concerning  inert 
ingredients  that  are  no  longer  used  in 
pesticide  products  and  still  has  an 
active  registration  for  a  pesticide 
product  containing  one  of  the  chemicals 
identified  as  no  longer  used  in  pesticide 
products,  the  registrant  should 
immediately  notify  the  Agency  as 
detailed  in  the  "ADDRESSES"  section 
of  this  notice.  TTie  registrant  should 
include  the  inert  ingredient  name,  CAS 
Reg.  No.  for  the  inert  ingredient  in 
question  and  the  EPA  Registration 
Number  of  the  pesticide  product 
containing  the  inert  ingredient. 

III.  Policy  Governing  Future  Use  of 
Chemicals  that  are  No  Longer  Permitted 
for  Use  as  Inert  Ingredients 

Because  of  the  toxicological  and  other 
concerns  associated  with  List  1  and  List 
2  ingredients,  EPA  believes  that 
registrants  will  have  difficulty  proving 
to  the  Agency  that  use  of  products 
containing  such  ingredients  would  not 
result  in  unreasonable  adverse  effects  on 
human  health  and  the  environment. 
Therefore,  the  Agency  does  not 
normally  expect  to  approve  future 
applications  involving  the  use  of  any  of 
the  above  List  1  or  List  2  chemicals  as 
ingredients,  except  in  those  few  cases 
where  the  applicant  can  clearly 
demonstrate  through  the  submission  of 
data  that  the  proposed  use  will  not 
adversely  affect  public  health  or  the 
environment.  Data  requirements  for  any 
such  future  request  will  be  determined 
by  the  Agency  on  a  case-by-case  basis. 
Use  of  any  of  the  above  List  3  chemicals 
will  be  considered  by  the  Agency  under 


the  same  procedures  that  apply  to  new 
inert  ingredients  specified  in  the  April 
22,  1987,  Inert  Inrgredient  Policy 
Statement. 

rV.  Revocation  of  Exemptions  from  the 
Requirement  of  a  Tolerance  for 
Chemicals  No  Longer  Permitted  for  Use 
as  Inert  Ingredients 

The  Agency  has  previously  revoked 
most  of  the  exemptions  from  the 
requirement  of  a  tolerance  for  those  List 
1  inert  ingredients  identified  above  as 
no  longer  used  in  pesticide  products. 
The  Agency  will  propose  future 
revocations  of  any  remaining 
exemptions  from  the  requirement  of  a 
tolerance  for  all  chemicals  identified 
above  as  no  longer  used  in  pesticide 
products. 

V.  List  1  and  2  Inert  Ingredients 
Currently  Used  in  Pesticide  Products 

There  are  8  List  1  inert  ingredients 
and  52  List  2  inert  ingredients  that, 
according  to  Agency  records,  are  still 
used  in  pesticide  products.  Although 
the  Agency  stated  in  the  November  1989 
Federal  Register  Notice  that  the  List  1 
inert  ingredient  formaldehyde  was  no 
longer  used  in  pesticide  products  as  an 
inert  ingredient,  the  Agency  has  now 
determined  that,  according  to  its 
records,  formaldehyde  is  present  in 
some  pesticide  products  as  an  inert 
ingredient  for  use  as  a  formulation 
preservative  or  as  a  component  of 
certain  proprietary  mixtures. 

Products  containing  formaldehyde  as 
an  inert  ingredient  will  be  included  in 
the  reregistration  process  of  the  active 
ingredient,  formaldehyde  since  the 
registration  standard  entitled  "Guidance 
for  the  Reregistration  of  Pesticide 
Products  Containing  Formaldehyde  and 
Paraformaldehyde"  published  on  May 
31,  1988,  stated  that  formaldehyde 
should  be  categorized  as  an  active 
ingredient  in  all  products  in  which  it  is 


used,  including  products  containing 
formaldehyde  as  an  inert  ingredient. 

The  remaining  List  1  and  List  2  inert 
ingredients  are  as  follows: 

List  i  Inert  Ingredients  Currently 
Used  in  Pesticide  Products 


CAS  Reg  No. 

Chemical  Name 

50-00-0  

Formaldehyde 

78-59-1   

Isophorone 

81-88-9  

Rhodamir>e  B 

103-23-1   

Dioctyl  adipate 

108-95-2  

Phenol 

117-81-7  

Diethylhexylphthalate 

123-31-9  

1 ,4-Ben2endiol 

25154-62-3 

Nonyl  phenol 

LIST  2  Inert  Ingredients  Currently 
USED  IN  Pesticide  Products 


CAS  Reg  No. 

Chemical  Name 

71-56-6  

1,1,1-Trichtoroethane 

75-O0-<3  

Chloroethane 

75-06-8  

Acetonitrile 

75-37-6  

1 , 1  -Difluoromethane 

75-43^  

Dichlororrvjnofluoromethane 

76-45-6  

Chlorodiftuoromethane 

75-52-5  

Nrtrome  thane 

75-68-3  

1  -Chloro- 1 , 1  -difluofoethane 

75-69-4  

Trichtorofluoromethane 

75-71-8  

Dichkxodifluoromethane 

76-13-1   

Trichlorotnftuoromethane 

79-24^  

Nitroethane 

80-62-6  

Methyl  methacrylate 

84-65-2  

Diethyl  phthalate 

84-74-2  

Dibutyl  phthalate 

85-68-7  

Butyl  benzyl  phthalate 

88-04-0  

pOhtoro-m-xylenol 

95-14-7  

1,2,3-Ben20tna20le 

95-49-8  

2-Chlorotoluene 

96-29-7  

Methyl  ethyl  ketoxime 

97-23-4  

Dichlorophene 

97-88-1   

Butyl  methacrylate 

100-02-7  

p-Nitrophenol 

100-41-4  

Ethyl  benzene 

102-71-6  

Triethanolamine 

106-88-7  

Butylene  oxide 

108-10-1   

Methyl  isobutyl  ketone 

108-88-3  

Toluene 
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UST  2  Inert  Ingredients  Currently 
Used  in  Pesticide  Products— 
Continued 


CAS  Reg  No. 


10&-90-7 
108-94-1 
111-42-2 
111-76-2 
111-77-3 

111-90-0 

112-34-5 


117-84-0  ... 
107-98-2  ... 
124-16-3  ... 
131-11-3  ... 
141-79-7  ... 
149-30-4  ... 
1330-20-7  . 
5131-66-8  . 
25498-49-1 


29385-43-1 
29387-86-8 

34590-94-8 

No  CAS 
Number. 

No  CAS 
Number. 


Chemical  Name 


Monochlorobenzene 
Cyclohexanone 
DietharK)iamine 
2-Butoxy-1-ethanol 
Dtethytene  glycol  monomethyl 

ether 
Dtethytene  glycol  morxjethyi 

ether 
Diethylene  glycol  morx)butyl 

ether 
Dioctyl  phthalate 
1  -Methoxy-2-proparx)l 
1  -Butoxyethoxy-2-propanol 
Dimethyl  phthalate 
Mesityl  oxKje 
Mercaptobenzothiazole 
Xylene 

1-Butoxy-2-proparx)l 
Tripropylene  glycol 

monomethyl  ether 
Tolyl  tnazole 
Propylene  glycol  monobutyl 

ether 
Dipropyler>e  glycol 

morxxnethyl  ether 
Petroleum  hydrocarbons 

Xylene-range  aromatic  sol- 
vents 


VI.  Process  for  Future  Removal  of  Inert 
Ingredients  that  are  No  Longer  Used  as 
Inert  Ingredients 

As  a  part  of  its  ongoing  inerts  strategy, 
the  Agency  will  perform  future  reviews 
of  List  1.  List  2.  and  List  3  inert 
ingredients  to  identify  those  inert 
ingredients  which  are  no  longer  used. 
The  Agency  will  issue  future  Federal 
Register  notices  removing  those 
chemicals  from  its  list  of  inert 
ingredients.  Any  associated  exemptions 
from  the  requirement  of  a  tolerance  for 
such  chemicals  when  used  as  inert 
ingredients  will  also  be  revoked.  The 
Agency  will  not  remove  any  List  4A  or 
4B  inert  ingredients  from  its  list  of  inert 
ingredients  since  sufficient  data  have 
been  presented  to  establish  that  the  use 
of  these  chemicals  as  inert  ingredients 
will  not  present  a  hazard  to  public 
health  or  the  environment. 

In  an  effort  to  identify  inert 
ingredients  which  are  no  longer  used, 
the  Agency  may  contact  registrants  of 
pesticide  products  or  manufacturers/ 
suppliers  of  substances  which  are  used 
as  inert  ingredients  in  pesticide 
formulations  which  contain  specific 
inert  ingredients  the  Agency  believes 
may  not  actually  be  in  use.  This  action 
may  be  necessary  to  verify  the 
information  currently  contained  in  the 
Agency's  database  relative  to  product 
formulation  information. 


The  Agency  considers  all  alternate 
formulations  valid  for  purposes  of 
registration  unless  a  registrant  provides 
specific  written  notice  to  the  Agency 
that  a  particiilar  formulation  will  no 
longer  be  used.  Therefore,  the  Agency 
wants  to  encourage  registrants  as  part  of 
their  pesticide  product  stewardship 
program  to  provide  the  Agency  with 
written  notice  identifying  specific 
formulations  that  are  no  longer  used  as 
part  of  the  pesticide  product  registration 
and  amendment  process.  This  action 
will  assist  the  Agency  in  better 
identifying  those  inert  ingredients  that 
are  no  longer  used  in  pesticide  products 
as  well  as  improving  the  overall 
accuracy  of  the  Agency's  product 
formulation  information. 

VII.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  lOPP-361921  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docximent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OFP- 
36192].  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Envirorunental  protection.  Pesticides 
and  pests. 
Dated:  June  11, 1998. 

Peter  Catdkins. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  98-16571  Filed  6-23-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTJON 
AGENCY 

[PF-815;  FRL-6795-9] 

Pesticide  Temporary  Tolerance 
Exemption  Petition;  Notice  of  Filing 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  aimounces  the 
filing  of  a  pesticide  petition  proposing 
the  extension  of  the  exemption  from  the 
requirement  of  a  temporary  tolerance  for 
residues  of  Trichodex  (Trichoderma 
harzianum  T-39)  in  and  on  all  raw 
agricultural  commodities  as  granted  in 
Pesticide  Petition  6G4622,  concomitant 
vsrith  the  extension  of  the  Experimental 
Use  Permit  1 1678-EUP-l .  These 
extensions  are  requested  to  comply  with 
the  Food  Quality  Protection  Act  of  1997. 
The  siunmary  of  the  petition  in  this 
notice  was  prepared  by  the  petitioner. 
DATES:  Comments,  identified  by  the 
docket  control  niunber  PF-815.  must  be 
received  on  or  before  July  24,  1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C). 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  119.  CM 
#2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Conunents  and  data  may  also  be  _. 

submitted  electronically  to:  opp- 
docket®epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  conunent 
that  does  not  contain  CBI  must  be 
submitted  for  fnclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  Virginia 
address  given  above,  from  8:30  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shanaz  Bacchus  (PM-90)  Biopesticides 
and  Pollution  Prevention  Division, 


UMI 
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Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington  DC  20460. 
Office  location  and  telephone  number: 
5th  floor.  CS  #1,  2800  Crystal  Drive, 
Arlington,  VA  22202,  Telephone 
number  703  308-«097,  e-mail: 
bacchus.shanaz@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food.  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-8151 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketdepainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-815]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  June  IS,  1998. 

Kathleen  D.  Knox. 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
annoimces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Makhteshim-Agan  of  North  America 
Inc. 

PP  6G4622 

EPA  has  received  a  request  to  extend 
the  pesticide  petition  (PP  6G4622)  from 
Makhteshim-Agan  of  North  America 
Inc..  551  Fifth  Avenue.  Suite  1100.  New 
York,  NY  10176.  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food.  Drug 
and  Cosmetic  Act.  21  U.S.C.  section 
346a(d).  to  amend  40  CFR  part  180  by 
extending  the  exemption  from  the 
requirement  of  a  temporary  tolerance  for 
residues  of  the  biofungicide  Trichodex 
(Trichoderma  harzianum  T-39)  in  and 
on  all  raw  agricultural  commodities. 
According  to  the  proposed  extension 
request.  C.120  pounds  (3.683  kg)  of  the 
microbial  pesticide  are  to  be  applied  to 
the  sites  previously  described  in  the 
original  Experimental  Use  Permit  which 
has  been  in  progress  for  2  years. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

As  required  by  section  408  (d)  of  the 
FFDCA.  as  recently  amended  by  the 
Food  Quality  Protection  Act, 
Makhteshim-Agan  of  North  America 
Inc.  included  in  the  petition  a  summary 
of  the  petition  and  authorization  for  the 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  the  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Makhteshim-Agan  of  North 
America  Inc.;  EPA  as  mentioned  above 
is  in  the  process  of  evaluating  the 
petition.  As  required  by  section  408  (d) 


(3)  EPA  is  including  the  summary  as 
part  of  this  notice  of  filing.  EPA  may 
have  made  minor  edits  to  the  summary 
for  the  purpose  of  clarity. 

A.  Proposed  Use  Practices 

Recommended  application  method 
and  rate(s),  frequency  of  application, 
and  timing  of  application.  Trichodex 
may  be  applied  with  conventional  spray 
equipment  for  control  of  Botrytis  (gray 
mold)  on  fruit  and  vegetable  crops.  The 
rate  of  application  is  two  to  four  pounds 
of  Trichodex  per  acre  in  sufficient 
gallonage  to  insure  adequate  coverage. 
The  frequency  and  timing  of  application 
vary  with  the  crop  being  treated.  For 
example,  one  to  four  applications  are 
made  to  wine  grapes  in  a  rotational 
program  with  conventional  chemical 
fungicides,  while  four  to  six 
applications  may  be  applied  to  wine 
grapes  when  the  product  is  used  alone. 
Table  grapes  are  treated  with  one  to 
three  applications  during  pre-bloom  to 
fi^it  set.  Treatments  on  strawberry  may 
include  up  to  eight  applications  (once 
per  week)  throughout  the  growing 
season  from  pre-bloom  to  harvest. 

B.  Product  Identity/  Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  The  active 
ingredient  is  Trichoderma  harzianum,  a 
fungus  which  occurs  naturally  in  the 
environment  worldwide,  including  in 
the  U.S.  The  strain  of  T.  harzianum 
used  in  Trichodex  has  been  designated 
as  "T-39."  This  strain  has  been 
characterized  by  colony  and  structural 
morphology,  RFLP  mapping  and 
classified  by  intraspecific  DNA  primers. 
The  strain  is  typical  of  T.  harzianum 
and  does  not  express  characteristics  of 
plant  pathogenic  strains.  The  organism 
does  not  persist  in  the  environment  and 
relies  on  repeated  application  to  achieve 
plant  protection.  The  organism  degrades 
in  the  environment  to  natural  organic 
constituents. 

2.  Magnitude  of  residue  anticipated  at 
the  time  of  harvest  and  method  used  to 
determine  the  residue.  Makhteshim- 
Agan  of  North  America  has  requested 
waivers  for  these  data  requirements.  The 
waiver  requests  were  based  on  the 
known  low  toxicity  of  Trichodex.  the 
natural  occurrence  of  T.  harzianum  in 
the  environment,  the  non-toxic  mode  of 
action,  the  submitted  data  and 
information  available  in  the  open 
literature. 

3.  Statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  Makhteshim-Agan  of  North 
America  has  not  proposed  an  analytical 
method,  because  residues  of  T. 
harzianum  resulting  from  Trichodex 
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applications  do  not  pose  a  hazard  to 
humans,  plants  and  animals.  T. 
harzianum  from  naturally  occurring 
strains  is  commonly  found  in  the 
environment  and  can  be  reasonably 
expected  to  exist  whether  or  not 
Trichodex  has  been  applied  to  the 
growing  crop. 

C.  Mammalian  Toxicologica]  Profile 

Provide  the  following  or  rationale  for 
waiver  request. 

1.  Acute  toxicity.  The  health  effects 
data  submitted  in  the  Makhteshim-Agan 
of  North  America  Inc.  petition  and  all 
other  relevant  material  have  been  fully 
evaluated  by  the  EPA  in  their  approval 
of  an  Experimental  Use  Permit  for  large 
scale  field  evaluation  of  Trichodex  The 
mammalian  toxicological  data 
considered  in  support  of  the  extension 
of  the  exemption  from  the  requirement 
of  a  temporary  tolerance  for  Trichodex 
include:  an  acute  oral  toxicity  study  in 
rats,  a  primary  eye  irritation  study  in 
rabbits  and  an  acute  inhalation  study  in 
rats.  All  three  studies  were  assigned 
Toxicity  Category  III.  The  submitted 
acute  dermal  toxicity  study  in  rabbits, 
primary  dermal  irritation  study  in 
rabbits,  and  a  dermal  sensitization  study 
in  guinea  pigs  were  assigned  Toxicity 
Category  IV. 

The  results  of  these  studies  indicated 
that  Trichodex  has  an  acute  oral  LDjo 
greater  than  500  milligrams/kilograms 
(mg/kg)  body  weight  in  rats,  an  acute 
dermal  LDjo  greater  than  1,150-1,570 
mg/kg  body  weight  in  rabbits.  Trichodex 
caused  reversible  eye  irritation  with 
complete  clearance  after  7  days.  No 
dermal  irritation  in  rabbits  was 
observed,  however,  the  product  was 
found  to  be  a  delayed  contact  dermal 
sensitizer  in  guinea  pigs  (based  on  the 
modified  Beuhler  Assay).  The  acute 
pulmonary  toxicity/  pathogenicity  study 
in  the  rat  showed  no  evidence  of 
pathogenicity  or  Trichodex 
reproduction  in  the  tissues  examined. 
Although  the  study  was  of  insufficient 
duration  to  achieve  complete  clearance 
in  the  lung,  the  study  demonstrated 
clearance  in  brain,  blood,  lymph  nodes, 
kidney,  liver,  spleen,  and  caecum. 
Toxicity  Category  III  was  assigned  to 
pulmonary  exposure  mitigated  by  label 
instructions  indicating  personal 
protective  equipment  for  applicators. 

2.  Genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity,  and  chronic  toxicity.  The  T-39 
strain  of  T.  harzianum,  the  active 
ingredient  in  Trichodex,  does  not 
produce  fungal  metabolites  as  its 
primary  mode  of  action  against  target 
plant  pathogens.  Submitted  studies 
using  the  Ames  Test  and  Mouse 


Micronucleus  test  show  no  indication  of 
genotoxic  or  reproductive  effects. 

D.  Aggregate  Exposure 

1.  Dietary  exposure,  i.  Food. 
Trichodex  is  based  on  a  naturally 
occurring  organism  normally  found  in 
the  environment.  For  the  purposes  of 
assessing  the  potential  dietary  exposure 
under  this  exemption,  it  shoiild  be 
considered  that  T.  harzianum  may  be 
present  in  all  RACs.  Submitted  studies 
indicate  that  residues  of  Trichodex  do 
not  pose  a  hazard  to  humans  by  route 
of  ingestion. 

ii.  Drinking  v^ater.  Based  on  the 
available  studies  presented  for  use  in 
the  assessment  of  environmental  risk,  it 
is  not  anticipated  that  drinking  water 
will  provide  a  route  of  exposure  to 
residues  of  Trichodex.  The  anticipated 
use  pattern  for  Trichodex  does  not 
include  use  in  or  on  waterways.  Even 
though  Trichodex  can  be  washed  off 
treated  plants  by  rain  and  during 
processing  of  crops  by  water,  it  degrades 
in  an  aqueous  environment  into  organic 
constituents  by  normal  biological, 
physical,  and  chemical  processes. 

2.  Non-dietary  exposure.  Based  on 
label  directions  for  use  as  a  foliar 
applied  biofungicide,  he  only  non- 
dietary  exposure  is  to  applicators  of  the 
product.  However,  exposure  to 
Trichodex  resulting  from  its  proper 
application  according  to  label  directions 
for  the  use  of  personal  protective 
equipment  is  not  expected  to  present 
emy  risk  of  adverse  health  eH^ects. 

E.  Cumulative  Exposure 

Other  than  a  possible  allergic  reaction 
to  spores  present  in  the  product 
following  repeated  exposure,  no 
cumulative  adverse  health  effects  are 
expected  from  long-term  exposure  to 
Trichodex.  Risk  of  dermal  sensitization 
is  addressed  on  the  label  which 
specifies  proper  personal  protective 
equipment  to  minimize  exposure. 

Exposure  through  other  pesticides 
and  substances  with  a  common  mode  of 
toxicity  with  this  pesticide. 
Consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  for  several 
reasons:  (1)  Trichodex  has  a  non-toxic 
mode  of  action,  (2)  Only  a  small  number 
of  pesticidal  products  containing  T. 
harzianum  as  an  active  ingredient  are 
currently  registered,  (3)  The  species  is 
ubiquitous  in  nature,  and,  (4)  The  active 
ingredient  has  been  demonstrated  to  be 
non-toxic  in  submitted  acute  studies. 

F.  Safety  Determination 

1.  U.S.  population  in  general. 
Trichodex  is  based  on  a  naturally 
occurring  organism  normally  found  in 
the  environment  and  on  crop  plants. 


The  low  toxicity  of  the  subject  active 
ingredients  is  demonstrated  by  the  data 
summarized  above.  Based  on  this 
information,  it  has  been  determined  that 
aggregate  exposure  to  Trichodex  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health  and  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  Trichodex  residues.  Since 
people  are  exposed  to  T.  harzianum 
from  natural  sources,  the  incremental 
exposure  from  its  use  in  pesticide 
products  is  expected  to  be  negligible. 
2.  Infants  and  children.  It  has  oeen 
determined  that  the  toxicity  and 
exposure  data  are  sufficiently  complete 
to  adequately  address  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  Trichodex.  It  is 
concluded  that  there  is  a  red&onable 
certainty  that  no  harm  will  result  to 
infants  and  children  frt)m  aggregate 
exposure  to  Trichodex  residues. 

G.  Existing  Tolerances 

1.  Existing  tolerances  or  tolerance 
exemptions.  A  temporary  tolerance 
exemption  in  conjunction  with  an 
Experimental  Use  Permit  for  Trichodex 
is  currently  in  effect.  EPA  has  also 
promulgated  permanent  exemptions 
frxjm  the  requirement  for  a  tolerance  for 
strains  of  T.  harzianum  other  than  T-39. 

2.  International  tolerances  or 
tolerance  exemptions.  No  maximum 
residue  level  has  been  established  for 
Trichodex  by  the  Codex  Alimentarius 
Commission.  Exemptions  from  the 
requirement  of  a  tolerance  have  been 
granted  for  Trichodex  in  all 
international  registrations. 

(FR  Doc.  98-16778  Filed  &-23-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51908;  FRL-5794-2] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
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requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  May  1,  1998  to  May  8,  1998. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-519081"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  EX:  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-51908].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Envirorunental  Protection 
Agency,  Rm.  E-531,  401  M  St..  SW.. 
Washington,  DC.  20460,  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA.  EPA  is  required  to 


publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51908]"  (including  comments  and  data  * 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607.  401  M  St.,  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  pap>er 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past.  EPA  has  published 
individual  notices  refiecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA.  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 


notice  that  vdll  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the  . 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufactiu^/import. 
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1.  30  Premanufacture  Notices  Received  From:  05/01/98  to  05/08/98 

Case  No. 

Received 
Date 

Projected 

Notice 
Erxj  Date 

Manufacturer/Im- 
porter 

Um 

Chemrcal 

P-98-0768 

05A)4/98 

08/02/98 

CBI 

(G)  Petroleum  prbbuct  additive 

(G)  AkyI  polyoxyalkylpropanamine 

P-98-0769 

05/01/98 

07/30/98 

AsMand  Chefnical 

(G)   A   binder  component   (or  \!he 

(G)           Modified          isocyanic          acid, 

Company 

production     o(     sarxJ     foundry 
shapes 

polymethyfenepolyphenyiene  ester 

P-9&-O770 

05/01/98 

07/30/98 

Ashland  Chemical 

(G)   A   txnder  component   tor  tt>e 

(G)           Modified          isocyanic          acid. 

Company 

production     of     sand     foundry 
shapes 

polymetlTylenepotyphenylene  ester 

P-98-0771 

05/01/98 

07/30/98 

Ashland  Chemical 

(G)   A  binder  component  for  the 

(G)          ModWied          isocyanic          acid. 

Company 

production     of     sand     fourxJry 
shapes 

polymethylenepotyphenylene  ester 

P-98-0772 

05/01/98 

07/30«8 

Ashland  Chemical 

(G)   A  binder  component  for  tlie 

(G)           Modified          isocyanic          acid. 

Company 

productkjn     of     sand     foundry 
shapes 

potymethylenepolyphenytene  ester 

P-9&-0773 

05A)1/98 

07/30/98 

Ashland  Chemical 

(G)  A  binder  component  for  the 

(G)           Modified          isocyanic          acid. 

Company 

productkxi     of     sand     foundry 
shapes 

polymethylenepolyphenylene  ester 

P-98-0774 

05/01/98 

07/30«8 

CitM  Specialty 
Chemicals  Cor- 
poration 

(S)  Chemical  intermediate 

(G)       Benzenesutfonic       add,       2.2'-(1,2- 
ethenediyl)b«s[(4.6-chk)ro-1 ,3.5-triazin-2- 
yl)amirx)]-disodium   salt;    substituted   with 
dialkyi  amines 

P-98-0775 

06^)5/98 

08/03/98 

CBI 

(S)  Curing  agent  in  epoxy  powder 
coatings;  curing  agent  in  Ikyjid 
epoxy  adhesives 

(G)    Phenyl,   alkyl,   hydroxyalkyi   substituted 
imidazole 

P-9d-0776 

05A)5/98 

08A)3/98 

Applied  power  con- 

(S)   Surtactant    in    hard    surface 

(S)   Ethanaminium,  2-(hexadecytoxy)-n,n.a- 

cepts,  inc. 

deaners  or  fatxic  softners  or  for 
mixir^  oil  and  water  products 

trimettTy»-2-oxo,-chtoride' 

P-98-0/;/ 

05/05/98 

08/03/98 

Applied  power  con- 

(S) A  detergent  surtactant  used  for 

(S)  Mixture  of:  ^Ipha-d-glucopyranoside,  ,1- 

cepts,  inc. 

washing:          application          for 
unsecticide   has  also  been  ap- 
plied for 

6-bis-o-(1  -oxooctyl)-t)-d-fructofuranosyl 
and      alpha-d-glucopyranoside.      6-o-<1- 
oxooctyl)-t>d-frvictofuranosyr 

P-9&-0778 

Q5JMI98 

08/02/98 

CBI 

(G)  Chemical  intermediate 

(G)  Arylether  sulfide 

P-98-0779 

05A)6/98 

08/04/98 

CBI 

(G)  Zinc  plating  additive 

(G)  Metal  cartwxylic  acid  complex 

P-98-0780 

06/07/98 

08/05/98 

Clahant  corporation 

(S)  Corrosion  inhibitor  for  metal  re- 
moving 

(S)  Hexanoic  add.  6-i(1-oxoisononyl)aminol- 
.  cmpd.  with  2,2-  2"-nitrilotris(ethanol](1:1)* 

P-98-0781 

05/05«8 

08A)3/98 

CBI 

(G)  Surtactant  in  chemeal  speciali- 
ties highly  dispersive  use 

(G)  Ruorinated  amine  oxide 

P-98-0782 

05/05«8 

08/03/98 

CBI 

(G)  Open,  non  dispersive  (dyestuff) 

(G)  Triazine  azo  dyestuff 

P-98-0783 

05/04/98 

08/02/98 

CBI 

(G)  Chemical  intermediate 

(G)  Amine  hydrochtonde 

P-98-0784 

05/04/98 

08/02/98 

CBI 

(G)  Chemrcal  intermediate 

(G)  Arylether  sulfide 

P-98-0785 

05/04/98 

08/02/98 

CBI 

(G)  Chemical  intermediate 

(G)  Arylether  sulfide 

P-98-0786 

05/07/98 

08/05/98 

CBI 

(S)  Epoxy  curing  agent 

(G)  Amine  fucbonal  epoxy  curing  agent 

P-98-0787 

05/05/98 

08/03*^ 

CBI 

(G)  Lutxicant 

(G)  Sulfited  fatty  aminel 

P-98-0788 

05/04/98 

08/02/98 

CBI 

(S)  Intermediate 

(G)  Acid  functional  ester 

P-9&-0789 

05/04/98 

08/02/98 

CBI 

(G)  Open,  norvdispersive  use 

(G)  Polyester  oligomer 

P-98-O790 

05/04/98 

08/02/98 

CBI 

(G)  Open,  norMlispersive  use 

(G)  Polyester  oligomer 

P-98-0791 

05/04/98 

08rt)2/98 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Polyester  oligomer 

P-9&-0792 

05/04/98 

08/02/98 

CBI 

(G)  Open,  norwiispersive  use 

(G)  Polyester  oligomer 

P-9&-0793 

05A)8/98 

08/06/98 

Bedoukian  research, 

inc. 

(G)  Chemical  intermediate 

(G)       Aliphatic-oxy-substituted,       saturated 
pyranyl  magnesium  halide* 

P-98-0794 

05A)8/98 

08/06/98 

Bedoukian  research. 

(S)  Chemrcal  intermediate 

(G)  Mono-hato-sutKtituted  alkenel 

P-98-0795 

05/08/98 

08/06«8 

inc. 
CBI 

(G)  Coating  components 

(G)  Modified  petroleum  distillate 

P-98-0796 

05/08/98 

08/06/98 

CBI 

(S)  Raw  material/  reactant  in  ttie 
synthesis   of   an   organic   conrv 
pourxl 

(G)  Methoxy  substituted  aiiphatk;  amir>e 

P-98-0797 

05/08/98 

08/06/98 

CBI 

(S)  Intermediate  in  synthesis  of  arv 
other  organic  compound 

(G)   Dimetfiyl   substituted   heteromonocydic 
amine 

II.  12  Notices  of  Commencement  Received  From:  05/01/98  to  05/08/98 


Case  No. 


Received  Date 


Commence- 
ment/Import 
Date 


Chemical 


P-92-0555 
P-95-0682 
P-97-0685 
P-97-0951 
P-97-1023 


osmsm 

05/05/98 
0SA35/98 
04/30/98 
06A)1/98 


04/17/98 
03/31/98 
04/05/98 
04/08<^ 
04/18/98 


(G)  Polyester/polyamide 

(G)  Acrylic  modified  styrene/butadiene  rubber 

(G)  Sodium  sulfonate  polymer 

(G)  Polyurethane 

(G)  Phosphonomettiylated  polyamine 


UMI 
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II.  12  Notices  of  Commencement  Received  From:  05/01/98  to  05/08/98— Continued 

Commertce- 

Case  No. 

Received  Date 

ment/lmport 
Date 

Chemical 

P-97-1077 

04/30/98 

M^&J98 

(G)  Benzenesulfonamide,  3-[(3-substituted-4,5-dihy(Jro-5-oxo-1-phenyHh-pyra2oM-y1)a2o}- 
n-n^)Js[3-([[3-(5,5-dimethyt-3-octadecyl-2-thia20«idiny1)  4- 
hydroxyph<enyl]sultonyl)am)r»op<-opy)]-' 

P-97-1092 

05/05/98 

04/20/98 

(G)  Azo  red  ptgnnerrt 

P-98-0030 

04/30>^8 

04/17/98 

(G)           2-naphthalenesulfonamtde.           n,o-bis(3-substituted           propyl)- 1-hydroxy-5- 

[(mettiylsuHonyOamirKi)-.  sulfate  (l:l)(salt)' 

P-98-0263 

05/05/981 

04/16/98 

(G)  Mixture  of  unsaturated  polyesters,  pofyethers,  and  polyamtde  satts 

P-98-0273 

05/05/98 

04/16/98 

(O/Vkylol  ammonium  salt  of  a  high-mo»ecular  weight  cartxjxylic  ackJ 

P-98-0288 

05/01/98 

04/24/98 

(G)  Polyamine  polyester 

P-9»-0293 

05/05/98 

04/20/98 

(G)  Polyurethane/acrytic  grafted  copolymer 

List  of  Subjects 

Environmental  protection,    . 
Premanufacture  notices. 

Dated:  June  16, 1998. 

Oscar  Morales. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  98-16771  Filed  6-23-98;  8:45  ami 

BILUNO  CODE  SSaO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51907;  FRL-«794-1] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  April  27,  1998  to  April  30, 1998. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51907]"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic®epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-51907].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiahty  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531.  401  M  St.,  SW., 
Washington.  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
HotUne@epamail.epa.gov. 


SUPPLEMENTARY  INF0RMAT)0N:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
rep>orts  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
51907]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  sp>ecial  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
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record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past.  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 


whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 


meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify  PMNs 
received. 


1 7  Premanufacture  Notices  Received  From:  04/27/98  to  04/30/98 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Dale 

Manufacturer/Im- 
porter 

Use 

Chemk:al 

P-98-0744 

04/27/98 

07/26/98 

CBI 

(G)  Plating  solution  additive 

(G)  Substituted  pyridine  metal  complex 

P-98-0745 

04/27/98 

07/26/98 

CBI 

(G)  Printed  circuit  txiard  immersion 
additive 

(G)  Aminocartxjxylk:  acid,  salts 

P-98-0746 

04/27/98 

07/26/98 

CBI 

(G)  Printed  circuit  board  immersion 
additive 

(G)  Aminocarboxylic  acid,  salts 

P-98-0747 

04/27/98 

07/26/98 

CBI 

(G)  Printed  circuit  tx>ard  immersion 
additive 

(G)  Aminocarboxylic  acid,  salts 

P-98-0748 

04/27/98 

07/26/98 

CBI 

(S)  StatHlizer  for  electroless  nickel 
platir>g 

(G)  Metal  cartx)xylic  acid,  salt 

P-98-0749 

04/27/98 

07/26/98 

CBI 

(S)  Stabilizer  for  electroless  nickel 
plating 

(G)  Metal  cartxjxylic  acid,  salt 

P-98-0750 

04/27/98 

07/26/98 

CBI 

(S)   Additive   in   electroless   nickel 
process 

(G)  Substituted  phenol,  salt 

P-98-0751 

04/27/98 

07/26/98 

CBI 

(S)  Additive  for  copper  plating 

(G)  Sutistltuted  t>enzimidazole,  salt 

P-98-0752 

04/28/98 

07/27/98 

CBI 

(G)  Destructive  use 

(G)  Ateohol  butoxylate 

P-98-0753 

04/28/98 

07/27/98 

CBI 

(S)    Processing    aid   for    industrial 
coating 

(G)  Organo  silane  ester 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  )une  16.  1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  98-16772  Filed  6-23-98;  8:45  am) 
84LUNQ  C006  a660-60-F 


UMI 

■1 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61906;  FRL-5793-e] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 


on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  April  20,  1998  to  April  24,  1998. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51906)"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Dociunent  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
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Protection  Agency.  401  M  St..  SW.,  Rm. 
ETG-099  Washington.  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-51906].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  beUeve  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531.  401  M  St..  SW.. 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 


requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51906)"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  pubUc 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607.  401  M  St..  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicdeptamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  wall  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice.  EPA  shall  provide  a 
consolidated  report  in  the  Federal 


Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


o  y4  ono 

1 

r»^j„_^l     r 

i 

1 '-A 1  \1  ^\       e>'\       X 

.T^         4  14     /  lAr 1 ^A^,,        T....»      OjI 

^r\f\Q  /  KT....*:^^... 

34398 

rederai   Kegisier/  voi.   do,   i-^u.    i^i  /  »»Buiie»uay,  juiie   t,t,    i^^o  /  i^uiiucs 

i 

1.  27  Premanufacture  Notices  Received  From:  04/20/98  to  04/24/98 

• 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Im- 
porter 

Use 

Chemical 

i, 

* 

^OL 

; 

P-98-0710 

04/21/98 

07/20/98 

CBI 

(S)  Coating 

(G)    Oil-nxxlified   watertx>me    polyurethane 

dispersion 

i 

P-98-0712 

04/21/98 

07/20^8 

Giha  Specialty 
Chemicals  Cor- 

(S) Latent  catalyst  for  adhesive;  la- 
tent catalyst  for  structural  conv 

(G)   Aromatic   substituted,    1 -((2-methyl-1  H- 
irmtazol-l  -yOmethy!)- 

6  3 

■• 

poration  North 
Anwrica 

posites 

P-98-0713 

04/21/98 

07/20/98 

CBI 

(G)  Polyurett«ne  intermecSate 

(G)  Mixed  polyhydroxyV  adipate  polyester 
polyol 

P-98-0714 

04/22/98 

07/21/98 

CBI 

(S)  Co  reactant  for  coatings  appli- 
cations 

(G)  Silane  urea/  hydantoin 

P-98-0715 

04/21/98 

07/20/98 

CBI 

(G)  Chemical  intermediate 

(G)  Phenol  alcohol 

P-98-0716 

04/20/98 

07/1 9«8 

Ciba  Specialty 
<     Chemtcals  Cor- 
poration 

(S)  Textile  whitening  agent 

(S)       BenzenesuMonic      acid,      2,2'-<1.2- 
ethenediyObis                            (5-a4-{bis(2- 
hydroxypropyl)aminol-6-({3-sulfophenyO 

ISS 

amino]-1,3,5-tnazin-2-y(]  amino]-,  disodium 

■^=* 

salt.          compound          with          2.2'.2'- 

nitrilotris[ethanol]     (12);     benzenesuHonic 

arid.  5-([4-bis(2-hydroxyethy1)amlnol-6-{(3- 

sutfophenyl)amino]- 1 .3,5-triazin-2-yl] 

aminol-2-                            (2H4-{[4-{bis(2- 

1 

hydroxypropyl)am«no)-6-((3-sulfophenyl) 

1 

aminol-1 ,3.5-triazin-2-yl]amino)-2- 

o 

sulfophenyl]ettienyl]-,  disodium  salt  com- 

£, 

pound  with  2,',  2"-nitrilotrislethanoll  (1:2) 

1 

P-98-0717 

04/22/98 

07/21/98 

CBI 

(G)    Material    is    an    intermediate 
which  is  totally  consumed  in  ttie 
manufacture  of  a  functionalized 
organic  molecule 

(G)  Quaternary  salt  of  a  functionalized  pyri- 
dine 

' 

P-98-0718 

04/23/98 

07/22/98 

CBI 

(S)  Raw  material  used  in  the  man- 
ufacture of  photoresist 

(G)  Phenolic  novolak  resin 

P-98-0719 

04/23/98 

07/22/98 

CBI 

(G)   Component    of    manufactured 
consumer    article    -    contained 
used 

(G)           2-naphthalenesulfonamide.           4- 
(heteropolycycleazo>-T3N,N-bis[3-[[[3- 
(5,5-dimethyt-3-octadecyl-2-thiazolidinyl)-4- 
hydroxypheny(lsutfony(]amino)       propyQ-1- 
hydroxy-5-[(methylsulfonyl)amino]- 

JE 

P-98-0720 

04/23/98 

07/22/98 

CBI 

(S)  Organic  synthesis  intermediate 

(G)    2-NaphttMilenesulfonamide,    N,N-tiis{,3- 
aminopropyl)-4-(heteropolycycleazo)-1  -hy- 
droxy-5-{(methylsulfonyl)amino]-.      sulfate 
(1:1)(8att) 

P-98-0721 

04/23/98 

07/22/98 

AKZO  Nobel  Resins 

(S)  Resin  used  to  manufacture  irv 
dustrial  coatings 

(S)  2-propenoic  acid,  2-rT>ethyl-,  polymer  with 
butyl   2-methyl-2-propenoate,    dodecyl   2- 

24 

nDethyl-2-propenoate,   ethenylbenzene.  2- 
hydroxyethyl     2-propenoate,     methyl     2- 
methyl-2-propenoate  and  aJpha-(2-methyl- 
1  -oxo-2-propenyl)-omega- 

methoxypoty(oxy-1,2-€thanediyl),      tert-bu 

3,5,5-tnnnethylhexaneperoxoate-initiated, 

compounds  with  2-(dimethylamino)ettianol 

P-98-0722 

04/23/98 

07/22/98 

E.  1.  duPont  de  Ne- 
moors  &  Com- 
pany. Inc. 

(G)  Molding  resin 

(G)  Aromatic  and  aliphatic  polyamide 

1998 

P-98-0723 

04/23/98 

07/22)^ 

Henkel  Corporation- 

(G)  Energy  curable  compounds 

(G)  Polyester  acrylate  oligomer 

Chemical  Group 

P-98-0724 

04/24/98 

07/23/98 

Dow  Coming 

(S)  Silicone  textile  treatment 

(G)  Amirx>-furx:tional  siloxane 

P-98-0725 

04/22/98 

07/21/98 

Champion  Tech- 
nologies 

(S)  Corrosion  inhit)itor  for  oil  and 
gas  production  and  pipelines 

(S)    Amides,   tall    oil   fatty,    W-(2(2-hydroxy- 
ethyl)amino)ethyl),  reaction  products  with 
sulfur  dioxide;  fatty  acids,  tall  oil,  reaction 
products  with  1 -piperazineethanamine  and 
suffur  dioxide;  fatty  acids,  tail-oil  reaction 
products      with      sulfur      dioxide      and 
triethylenetetramine 

P-98-0726 

04/24/98 

07/23/98 

Hoechst  Celanese 
Corporation 

(G)  Stnxrturai  material  for  the  pro- 
duction of  articles 

(G)  Modified  polyester 

P-98-0727 

04/24/98 

07/23/98 

Hoechst  Celanese 
Corporation 

(G)  Structural  material  for  the  pro- 
duction of  articles 

(G)  Modified  polyester 

P-98-0728 

04/24/98 

07/23/98 

Hoechst  Celanese 
Corporation 

(G)  Structural  material  for  the  pro- 
duction of  articles 

(G)  Modified  polyester 

P-98-0729 

04/24/98 

07/23/98 

Hoechst  Celanese 
Corporation 

(G)  Structural  material  for  the  pro- 
duction of  articles 

(G)  Modified  polyester 

UMI 

^ 

Federal  Register/ Vol.  63.  No.  121 /Wednesday.  June  24.  1998 /Notices 


34399 


27  Premanufacture  Notices  Received  From:  04/20/98  to  04/24/98— Continued 


Case  No. 


P-98-0730 
P-98-0731 
P-98-0732 
P-98-0733 

P-9&-0734 
P-98-0735 
P-98-0736 
P-98-0737 


Received 
Date 


04/24/98 
04/24/98 
04/24/98 
04/24/98 
04/24/98 
04/24/98 
04/24/98 
04/24/96 


Projected 

Notice 
End  Date 


Manufacturer/Im- 
porter 


07/23«8. 

07/23/98 

07/23/98 

07/23/98 

07/23/98 

07/23/98 

07/23/98 

07/23/98 


Hoechst  Celanese 
Corporation 

Hoechst  Celanese 
Corporation 

Shell  Chemical  Com- 
pany 

Shell  Chemical  Com- 
pany 

Shell  Chemical  Com- 
pany 

Shell  Chemtcal  Com- 
pany 

Shell  Chemical  Com- 
pany 

Shell  Chemical  Corrv 
pany 


Use 


(G)  Structural  material  for  the  pro- 
duction of  articles 

(G)  Structural  rr«terial  for  the  pro- 
duction of  articles 

(S)  Chemical  intermediate  for  man- 
ufacture of  branched  olefin 

(S)  Chemical  intermediate  for  marv 
ufacture  of  txanched  olefin 

(S)  Chemical  intermediate  for  man- 
ufacture of  branched  olefin 

(S)  Chemtcal  intermediate  for  man- 
ufacture of  txanched  otefin 

(S)  Chemical  intermediate  for  man- 
ufacture of  txanched  alcohol 

(S)  Chemical  intermediate  for  marv 
ufacture  of  branched  alcohol 


Chemical 


(G)  Modified  polyester 

(G)  Modified  polyester 

(S)  Tetradecene 

(S)  Pentadecene 

(S)  Hexadecene 

(S)  Heptadecene 

(S)  Pentadecene.  txanched 

(S)  Heptadecene.  branched 


II.  6  Notices  of  Commencement  Received  From:  04/20/98  to  04/24/98 


Case  No. 


P-97-0845 
P-97-1048 
P-97-1049 
P-97-1089 
P-98-0184 

P-98-0250 


Received  Date 


04/23/98 
04/21/98 
04/21/98 
04/23/98 
04/20/98 

04/20/98 


Commence- 
ment/Import 
Date 


03/24/98 
03/30/98 
03/30/98 
04/02/98 
04/06/98 

03/26/98 


Chemical 


(G)  Preurethane  prepofymer  %. 

(G)  Amine  salts  of  fluoroalkyl  phosphate  actd  mixtures 

(G)  Amine  salts  of  fluoroalkyl  phosphate  acid  mixtures 

(G)  Alkenyne  acetal 

(G)  Benzene  sulfonic  acid  4-((  1-(l(-2-<fl)  phenyl)  amino  cart)onyl)-2  oxopropyl)  azo)-3 

nitro 
(G)  Disubstitiuted  phenyl  azo  phenyl  /^methyl  substituted  potyheterocycle  ester  alanine 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  June  16, 1998. 

Oscar  Morales. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  98-16773  Filed  6-23-98;  8:45  ami 

BILLING  COOe  6S«0-60-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51905;  FRL-5793-81 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 


TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  April  13.  1998  to  April  17,  1998. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51905]"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW..  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-5 1 905 1 .  No  Confidential 
Business  Information  (CBI)  should  be 


submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
onUne  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY  ) 

INFORMATION".  ^ 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollittion  Prevention 
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and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531.  401  M  St..  SW., 
Washington,  DC,  20460.  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPP1.EMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  dkta  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51905]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NfEM-B607.  401  M  St.,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppt.ncic^pamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  tliis  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  pajser  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

In  the  past,  EPA  has  pubUshed 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  e^ort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  injformation  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
nodce  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 


information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notltes,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  seoire  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secvired  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  29  Premanufacture  Notices  Received  From:  04/13/98  to  04/17/98 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/lm- 
portef 

Use 

Chemical 

P-98-0682 

04/14/98 

07/13/98 

Bedoukian  Re- 

(S) Chemical  intermediate  for  use 

(G)  Unsaturated  alKyl  gngnard  reagent 

search.  Inc. 

in  a  pheromone  synthesis,  epa 
registratkxi     no:     52991-CT-7; 
chemical    intermediate    used    In 
fragrarx»  manufacture  (FFDCA); 
chemical    intermediate    used    in 
flavor     manufacture     (FFDCA); 
chemkai  intermediate,  fragrance 
use  (soaps,  detergents,  air  fresh- 
eners, scented  papers) 

• 

P-98-0683 

04/1 3«8 

07/12/98 

CBI 

(G)  Open,  nofvdispersive 

(G)  Polyester  resin 

P-98-0684 

04/14/98 

07/13/98 

CBI 

(G)  Coating  compor>ent 

(G)  Polymer  of  sutjstituted  cartxxnorwcyclic 
dtisocyanate,  substituted  alkanediols,  4,4' 
isopropylidenedi(cyclohexano(],      polyalkyt 
amine,  and  alkylenediamine 

P-98-0685 

04/13/98 

07/1 2«8 

Wacker  9Hk:ones 

(S)   Release   agent  for  alumnum 

(G)  Sikjxanes  and  silkxwies,  alky!  arytalkyi 

* 

CofpofatKxi 

die  casting 

UMI 
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I.  29  Premanufacture  Notices  Received  From:  04/13/98  to  04/17/98 — Ckjntinued 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Im- 
porter 

Use 

Chemical 

P-98-0686 

04/13/98 

07/12/98 

CBI 

(G)  Fuel  additive  intermediate 

(G)  Nitrobenzoic  acid,  polyolefin  phenol 
ethoxylate 

P-98-0687 

04/13/98 

07/12/98 

CBI 

(G)  Fuel  additive  intermediate 

(G)  Polyolefin  phenol  ethoxylate 

P-98-0688 

04/13/98 

07/12/98 

CBI 

(G)  Fuel  additive  intermediate 

(G)  Aminobenzoic  acid,  polyolefin  phenol 
ethoxylate 

P-9&-0689 

04/14/98 

07/13/98 

CBI 

(G)  Additives  for  coating 

(G)  Acrylic  resin 

P-98-0690 

04/14/98 

07/13/98 

NA  Industries,  Inc. 

(S)  A  binder  resin  for  plastic  coat- 

(G)  2-propenotc  acid,  2-methyl-,  polymers 

ing 

with  2-hydroxypropyl  acrylate,  ethenyl 
benzen,  alkyl  2-methyl-2-propenoate,  alkyl 
2-propenoate  and  chlorinated  poly- 
propylene 

P-98-0691 

04/14/98 

07/13/98 

NA  Industries.  Inc. 

(S)   A   binder  resin   for  industrial 
coating 

(G)  2-propenoic  acid,  2-nf>ethyl-,  2-hydroxy- 
ethyl  ester,  polymer  with  alkyl  2-methyl-2- 
propenoate  and  alkyl  2-propenoate 

P-98-0692 

04/14/98 

07/13/98 

NA  Industries.  Inc. 

(S)  A  binder  resin  for  plastic  coat- 
ing 

(G)  2-propenoic  acid,  2-methyl-,  2-hydroxy- 
ethyl  ester,  polynr>er  with  alkyl  2-methyl-2- 
propenoate  and  alkyl  2-propenoate 

P-98-0693 

04/14/98 

07/13/98 

Vlanova  Resins 

(G)  Binder  for  paints 

(G)  Modified  carboxyfunctional  polyurethane 

P-98-0694 

04/15/98 

07/14/98 

Ashland  Chemical 
Company 

(G)  Additive  in  foundry  t)inders 

(G)  Modified  isocyanic  acid, 
polymethylenepolyphenylene  ester 

P-98-0695 

04/16/98 

07/15/98 

CBI 

(G)  Open,  non-dispersant  use 

(G)  Hydroxy  functional  oligomer 

P-98-0696 

04/16/98 

07/15/98 

CBI 

(G)  Additive,  open,  norvdispersive 
use 

(G)  Polyoxyalkylene  polyester  urethane 
block  copolymer 

P-98-0697 

04/16/98 

07/15/98 

CBI 

(G)  Additive,  open,  non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  urethane 
block  copolymer 

P-98-0698 

04/16/98 

07/15/98 

CBI 

(G)  Additive,  open,  non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  urethane 
bkx*  copolymer 

P-98-0699 

04/16/98 

07/15/98 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Amino  functional  polyamkJe 

P-98-0700 

04/15/98 

07/14/98 

CBI 

(G)  Stabilizers  for  plastics 

(G)  Mixed  alkylnietallk:  mercaptoester  sul- 
fides 

(G)  Mixed  alkylmetalllc  mercaptoester  sul- 
fides 

(G)  Modified  acid  anhydride 

P-9&-0701 

04/1 5«8 

07/14/98 

CBI 

(G)  Stabilizers  for  plastics 

P-98-0702 

04/16/98 

07/15/98 

Elementis  Perform- 

(S) Curing  agent  for  epoxy  adhe- 

ance Polymers,  Di- 

sive; curing  agent  for  electrical 

vision  of  Harcos 

epoxy    potting/encapsulation    of 

Chemicals 

electrical  devices 

P-9ft-0703 

04/1 6«8 

07/15/98 

Elementis  Perform- 
ance Polymers,  Di- 
vision of  Harcos 
Chemicals 

(S)  Curing  agent  for  epoxy  adhe- 
sive; curing  agent  for  electrical 
epoxy    potting/encapsulation    of 
electrical  devices 

(G)  Modified  acid  anhydride 

P-98-0704 

04/1 6«8 

07/15/98 

Elementis  Perform- 
ance Polymers,  Di- 
vision of  Harcos 
Chemicals 

(S)  Curing  agent  for  epoxy  adhe- 
sive; curing  agent  for  electrical 
epoxy    potting/encapsulation    of 
electrical  devices 

(G)  Mocfified  acid  anhydride 

P-98-0705 

04/16/98 

07/15/98 

Elementis  Perfomv 
ance  Polymers,  Di- 
vision of  Harcos 
Chemicals 

(S)  Curing  agent  for  epoxy  adhe- 
sive; curing  agent  for  electrical 
epoxy    potting/encapsulation    of 
electrical  devices 

(G)  Modified  ackj  anhydride 

P-98-0706 

04/16/98 

07/15/98 

Elementis  Perfornv 
ance  Polymers,  Di- 
vision of  Harcos 
Chemicals 

(S)  Curing  agent  for  epoxy  adhe- 
sive; curing  agent  for  electrical 
epoxy    potting/encapsulation    of 
electrical  devices 

(G)  Modified  aokj  anhydride 

P-98-0707 

04/16/98 

07/15/98 

Elementis  Perfornv 
ance  Polymers,  Di- 
vision of  Harcos 
Chemicals 

(S)  Curing  agent  for  epoxy  adhe- 
sive; curing  agent  for  electrical 
epoxy    potting/encapsulation    of 
electrical  devices 

(G)  Modified  ackJ  anhydride 

P-98-0708 

04/16/98 

07/15/98 

Elementis  Perfomv 
ance  Polymers,  Di- 

(S) Curing  agent  for  epoxy  adhe- 
sive; curing  agent  for  electrical 

(G)  Modified  acid  anhydride 

vision  of  Harcos 
Chemicals 

epoxy    potting/encapsulation    of 
electrical  devices 
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I.  29  Premanufacture  Notices  Received  From:  04/13/98  to  04/17/98— Continued 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Im- 
porter 

Um 

Chemical 

P-98-0709 

P-98-071 1 

04/17/98 
04/16/98 

07/16/98 
07/15/98 

Bedcukian  Re- 
search. Irx:. 

C8I 

(S)  Chemicat  intermed»te  for  use 
in  a  pheronx)ne  synthesis,  epa 
registration  no.  52991-CT-8; 
chemical  intemnediate  fcx  use  in 
pheronxjne  syntties«s  used  for 
monitoring  traps  40  CFR 
152.10(b).  (not  a  pesticide); 
chemical  intermediate  tor  use  in 
synthesis  ot  agricultural 
pherorrxxie  for  use  as  sole  ac- 
tive ingredient  in  traps  to  actiieve 
pest  control.  40  CFR 
152.25(b)(4) 

(G)  Ink  compor)ent 

(G)  Akenyl  grignard  reagent 

(G)       Isophttalic       acid      polymer      with 
polyhydroxycycloalkane,  aromatic  ackj  an- 
hydride,    polyhydroxyalkanotc    acid,    aro- 
matic  anhydride,   diethylene   glycol,   and 
alkanolamine  and  amine  salts 

II.  8  Notices  of  Ck>mmencement  Received  From:  04/13/98  to  04/17/98 

Commence- 

Case No. 

Received  Data 

ment/Import 
Date 

Chemical 

P-95-^X)66 

04/14/98 

03/31/98 

(G)  Polyester  isocyanate  polymer 

P-95-1490 

04/13/98 

04/01/98 

(G)  Polyester  Isocyanate  prepoJymer 

P-97-0206 

04/16/98 

04/01/98 

(S)  Polymer  of;poly(oxy-l.2-€thanediyl),  alpha-(carboxymethyl)-omega-hydroxy-,  C»-ii-afcyl 

ethers;  NAOH 

P-97-1010 

04/1 3«8 

03/17/98 

(S)     2-Propenok:     acid,     2-methyl-,     polymer    with     dodecyl 
ethenytoenzene,  2-hydroxyethyl  2-propenoate  and  2-oxeparx)ne 

2-methyt-2-propenoate, 

P-98-0106 

04/1 3«8 

04/02/98 

(G)  Allyl-potyalkylene  oxide.  acetaJ-capped 

P-98-^110 

04/16/98 

03/25«8 

(G)  Acrylic  resin 

P-98-0292 

04/14/98 

03/31/98 

(G)  Polyurethane  resin 

P-98-0298 

04/14/98 

04/03/98 

(G)  Oil  soluble  barium  petroleum  sulfonate 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  June  16,  1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  98-16774  Filed  6-23-98;  8:45  am) 

BILUNO  CODE  «S«0-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51904;  FRL-6793-7] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 


or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCLA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  April  6.  1998.  to  April  10. 1998. 
ADDRESSES:  Written  comments, 
identified  by  the  dociunent  control 
number  "(OPPTS-51904)"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  401  M  St..  SW..  Rm. 
ETO099  Washington.  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 


ASQI  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-519041.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
onUne  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 


UMI 
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each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Enviroiunental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Enviroiunental  Protection 
Agencv,  Rm.  E-531.  401  M  St.,  SW., 
Washinmon.  DC,  20460.  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPt^MENTARY  INF0RMATK3N:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "lOPPTS- 
51904)"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 


(NCIC),  Rm.  NEM-B607,  401  M  St.,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic^pwmaii. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  oRicial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice.  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 


listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consoUdated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secxured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  13  Premanufacture  Notices  Received  From:  04/06/98  to  04/10/98 


Case  No. 


P-98-0660 
P-98-0661 

P-98-0662 


P-98-0665 

P-98-0673 
P-9&-0674 
P-98-0675 


Received 
Date 


04/06/98 
04/06/98 

04/06/98 


04/07/98 

04/09/98 
04/09/98 
04/09/98 


Projected 

Notice 
End  Date 


07/05/98 
07/05/98 

07/05/98 


07/06/98 

07/08/98 
07/08/98 
07/08/98 


Manufacturer/Im- 
porter 


CBI 
CBI 

CBI 


CBI 

CBI 
CBI 
CBI 


Use 


(G)  Laminating  adhesive 

(G)  Additive,  open,  non-dispersive 

use 
(G)  Additive,  open,  non-dispersive 

use 

(G)  Open,  non-dispersive 

(G)  Lubricant  additive 
(G)  Crosslinking  mofKMTier 
(G)  Neutralizir>g  agent  for  organic 
pretreatment 


Chemical 


(G)  Nco  terminated  polyurethane 

(G)  Polyether  modifier  acrylic  ester  with 
dimethylamino  groups 

(G)  Cartx)xylic  acid  alkyl  ester  nxxjift^ 
polyalkylene  amne,  satt  with  polyettier 
phosphate 

(G)  Complex  salt  of  sulfonic  acid  and  pri- 
mary alkyl  ether  amine 

(G)  Alkyl  benzene 

(G)  /Acrylic  monomer 

(G)  Aqueous  amine  salt 
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1. 

13  Premanufacture  Notices  Received  From:  04/06/98  to  04/10/98— Continued 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

ManLrtacturer/lrrv 
porter 

Use 

Chemical 

P-98-0676 

P-98-0677 

P-98-0678 
P-98-0679 
P-98-0680 
P-98-0681 

04/09/98 

04/09/98 

04/09/98 
04/09/98 
04/09/98 
04/09/98 

07/08/98 

07/08/98 

07/08/98 
07/08/98 
07/08«8 
07/08/98 

CBI 

CBI 

CBI 
CBI 
CBI 
CBI 

(S)  Chemical  intermediate  for  lubri- 
cant additives;  chemical  inter- 
mediate for  fuel  additives 

(G)  Neutralizing  agent  for  organic 
pretreatment 

(G) 

(G)  Lubricant  additive 

(G)  Lubricant  additive 

(G)  Lubricant  adcttive 

(G)  Tertiary  alkyt  primary  amines 

(G)  Aqueous  amine  salt 

0 

(G)  Alky)  t)enzenesulfonic  acid 
(G)  Alkyl  benzenesulfonic  acid 
(G)  Alkyl  benzenesulfonic  acid 

II.  6  Notices  of  Commencennent  Received  From:  04/06/98  to  04/10/98 


Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-97-0569 

04/06/98 

03/24/98 

(G)  Sodium  salt  of  substituted  copper  phthalocyamine  derivative 

P-97-0795 

04/10/98 

03/30/98 

(G)  Hydroxy  acrylic  polymer 

P-98-0092 

04/07/98 

03/30/98 

(S)  Cyclohexanemettianol  4-(methoxymethyl)-1 

P-98-0236 

04/08/98 

03/25/98 

(S)  2-Propenoic  acid.  (4-)hydroxymethyl)cyck)hexyl)  methyl  ester 

P-98-0245 

04/07/98 

03/18/98 

(G)  Modified  acrylic  resin 

P-98-0246 

04/07/98 

03/18/98 

(G)  Modified  acrylic  resin 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  June  18. 1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  98-16775  Filed  6-23-98;  8:45  amj 

BILLING  CODE  &S«0-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51903;  FRL-5792-9] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  biventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 


document  contains  notices  received 
from  September  26.  1997  to  September 
30.  1997. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-519031"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington.  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-51903).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 


public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-531.  401  M  St..  SW.. 
Washington.  DC.  20460.  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA.  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
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is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51903]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  pubUc 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic^  pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  sp>ecial  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 


In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 


EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  seciu«d  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Docviment  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
fisted  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (11)  Notices  of 
Commencement  to  manufacture/import. 


I.  15  Premanufacture  Notices  Received  From:  09/26/97  to  09/30/97 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Im- 
porter 

Use 

Chemicai 

P-97-1089 

09/25«7 

12/24/97 

Bedoukian  Re- 
search, Inc. 

(S)  Chemical  intermediate 

(G)  Alkenyne  acetal 

P-97-1090 

09/25/97 

12/24/97 

Bedoukian  Re- 
search, Inc. 

(S)  Chemical  intermediate 

(G)     Acetylenic-oxy-substituted,     saturated 
pyran 

P-97-1091 

09/29/97 

12/28/97 

Bedoukian  Re- 
search, Inc. 

(S)  Chemical  intermediate 

(G)  Acetylenk:  sutKtituted  pyran 

P-97-1092 

09/25/97 

12/24/97 

Engelhard  Corpora- 

(S)  A  cokxant  for  plastics 

(G)  Azo  red  pigment 

P-97-1093 

09/25/97 

12/24/97 

Engelhard  Corpora- 

(S)  A  colorant  for  plastk» 

(G)  Organk:  yellow  pigment 

P-97-1094 

09/25/97 

12/24/97 

CBI 

(S)  Curative  for  epoxy  formulatkxis 

(G)  PolyamkJe  adduct 

P-97-1095 

09/26/97 

12/25/97 

CBI 

(G)  Processing  aid 

(G)  Salt  of  a  sut)stituted  potyphosphonk;  ackJ 

P-97-1096 

09/26/97 

12/25/97 

CBI 

(G)  Pressure  sensitive  adhesive 

(G)  Vinylpyaoltdone-acrylate  copolymer 

P-97-1097 

09/26/97 

12/25/97 

SaJsbury  Chemicals, 
Inc. 

(S)  Used  in  the  manufacture  of  a 
fine  chemical 

(S)  Benzok:  ackl.  4-hydroxy-3-nitro- 

P-97-1098 

09/25/97 

12/25/97 

CBI 

(G)  Resin  coating 

(G)  Difunctional  aliphabc  epoxide 

P-97-1107 

09/29/97 

12/28/97" 

CBI 

(G)  Additive,  open,  non-dispersive 

use 
(G)  Rasticizer 

(G)  Amnmnium  salt  of  an  acidk:  poiymer 

P-97-1108 

09/29/97 

12/28/97 

CBI 

(G)  Polycartioxylic  ackj  ester 

P-97-1109 

09/29/97 

12/28/97 

Engelhard  Corpora- 

tinn 

(S)  A  cotorant  for  plastics 

(G)  h^etallized  azo  yelkw  pigment 

P-97-1110 

09/29«7 

12/28/97 

Engelhard  Corpora- 
tion 

(S)  A  cokxant  for  plastics 

(G)  Metallized  azo  yeltow  pigment 
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15  Premanufacture  Notices  Received  From:  09/26/97  to  09/30/97— Continued 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manulacturer/lm- 
pofter 

Use 

Chemical 

P_97_1 1 1 1 

09/29/97 

12/28«7 

Engelhard  Corpora- 
tion 

(S)  A  colorant  for  plastics 

(G)  Metallized  azo  yellow  pigment 

II.  8  Notices  of  Commencement  Received  From:  09/26/97  to  09/30/97 


! 

Commence- 

" 

Case  No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-96-0227 

09/26/97 

08/22/97 

(G)  Metalated  alkylphend  copolymers 

P-97-0037 

09/26/97 

09/06«7 

(G)  C23  monoester 

P-97-0297 

09/30/97 

09/08/97 

(G)  Alkyl  benzene  suHonic  acids,  amine  salts 

P-97-0550 

09/26J97 

09/17/97 

(G)  Acrylated  silicones  glycol  copolymer 

P-97-0644 

09/30«7 

09/16/97 

(G)  Partially  fluonnated  aliphatic  ester 

P-97-0686 

09/30/97 

08/19/97 

(G)  Polyurethane  adhesive 

P-97-0701 

09/30«7 

09/17/97 

(G)  Polyester  acrylate 

P-97-0760 

09/30/97 

09/10/97 

(G)  Tetraalkoxytitanate 

List  of  Subjects 

Environmental  protection. 
Premsinufacture  notices. 

Dated:  June  16.  1998. 

Oscar  Morales. 

/Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  98-16776  Filed  6-23-98;  8:45  am) 

BILUNG  COOE  8560-60-F 


FEDERAL  RESERVE  SYSTEM 

Pormatlons  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  20,  1998 

A.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Premier  Financial  Corp.,  Dubuque, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Premier  Bank, 
Dubuque,  Iowa. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  CaHfomia  94105-1579: 

1 .  First  National  Bank  of  Nevada 
Holding  Company,  Laughlin,  Nevada;  to 
become  a  banik  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Laughlin  National  Bank, 
Laughlin,  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  18, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-16687  Filed  6-23-98;  8:45  ami 

BILUNQ  COOE  a210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUNNQ  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  12  noon,  Monday,  June 

29. 1998. 

PUkCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  amendments  to  the 
Voluntary  Guide  to  Conduct  for  Federal 
Reserve  System  Officials.  (This  item  was 
originally  announced  for  a  closed 
meeting  on  June  22,  1998.) 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

3.  Persormel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-i52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http;// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  Usts 
apphcations,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 
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Dated:  June  19.  1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  98-16839  Filed  &-19-98;  4:04  pml 

BILLING  CODE  S210-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  §  18a.  as  added  by  Title  II  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 

TRANSACTION  GRANTED  EARLY  TERMINATION 


period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


ETdate 

Trans  No. 

ET  req  status 

Party  name 

27-APR-98  

19982369 

G 

Paragon  Health  Network,  Inc. 

G 

Daniel  G.  Schmidt.  III. 

G 

Professional  Rehabilitation,  Inc. 

G 

Professional  Rehabtlitation  Agency,  Inc. 

G 

JDBK.  Inc. 

G 

Professional  Rehabilitation  of  Georgia,  Inc. 

19982506 

G 

Stronach  Trust. 

Q 

TRIAM  Automotive  Inc. 

G 

TRIAM  Automotive  Inc. 

19982558 

G 

Cambridge  Capital  Fund,  LP. 

G 

Aviation  Sales  Company. 

G 

Aviation  Sales  Company. 

19982559 

G 

Aviation  Sales  Company. 

G 

Whitehall  Corporation. 

G 

Whitehall  Corporation. 

19982566 

G 

Schottenstein  Stores  Corporation. 

G 

Stephen  1.  Nacht. 

G 

Shonac  Corporation. 

19982568 

G 

Protective  Life  Corporation. 

G 

United  Dental  Care,  Inc. 

G 

United  Dental  Care,  Inc. 

19982569 

G 

ABRY  Broadcast  Partners  III,  LP. 

Q 

Marshall  W.  Pagon. 

G 

Pegasus  Cable  Television.  Inc. 

19982573 

Y 

Kevin  R.  Burke. 

Y 

Paul  D.  Showerman. 

Y 

Showerman's  Distritxjting  Co..  Inc. 

19982574 

G 

Code,  Hennessey  &  Simmons  II,  LP. 

G 

Portec,  Inc. 

G 

Portec,  Inc. 

19982576 

G 

Cintas  Corporation. 

Q 

Edwin  T.  French,  Jr. 

G 

Mechanics  Laundry  &  Supply,  Inc.  of  Induuia. 

19982577 

G 

Century  Telephone  Enterprises.  Inc. 

G 

Ameritech  Corporation. 

G 

Wisconsin  Bell,  Inc. 

19982583 

G 

Compagnie  Financiere  de  Parib»as. 

G 

Faiit  of  the  Loom,  Inc. 

19982583 

G 

Martin  Mills,  Inc 

19982584 

G 

Genera)  Motors  Corporation. 

G 

Wells  Fargo  &  Company. 

G 

Wells  Fargo  Bank,  N  A. .-Mortgage  Servicing  Division. 

19982585 

G 

Edison  International. 

G    . 

Toromont  Industnes  Ltd. 

G 

Kimmel-Mot2  Refngeration  Corp7ScottPolar  Corporation. 

19982587 

G 

Time  Warner  Inc. 

G 

Tele-Communications,  Inc. 

G 

TCI  of  Overiand  Park,  Inc. 

19982593 

G 

American  Industrial  Partners  Capital  Fund  II,  LP. 

• 

G 

Great  Lakes  Carbon  Corp. 

G 

Great  Lakes  Cartxm  Corp. 

19982594 

G 

CBT  Group  PLC. 

G 

The  ForeFront  Group,  Inc. 

Q 

The  ForeFront  Group,  Inc. 
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Transaction  Granted  Early  TERMiNATiONh-Continued 


ETdate 


2&-APR-98 


Trans  No. 


19982595 
19982597 
19982600 
19982606 
19982611 
19982613 

19982614 

19982614 
19982642 

19982643 

19973484 

19982359 

19982360 
19982443 
19982444 
19982521 
19982524 
19982557 
19982617 
19982619 
19982621 

19982622 
19982623 
19982631 
19982636 


ET  req  status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Y 

Y 

Y 

G 

G 

G 

G 

G 

G 

Y 

Y 

Y 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Newport  News  Shipbuilding,  Inc. 

Konintdike  Van  Ommeren  NV. 

Delaware  Tanker  HoWing  I,  Inc..  Delaware  Tanker  HokJing  II. 

Rk:h1oo<J  HoWings,  Inc. 

Dart  Group  Corp. 

Dart  Group  Corp. 

NCS  HealttiCare,  Inc. 

Walgreen  Co. 

Walgreen  Advance  Care,  Inc. 

OGE  Energy  Corp. 

Northern  States  Power  Company. 

Oklahoma  Loan  AcquisitKMi  Corporatkm. 

Comfort  Systems  USA,  Inc. 

Robert  J.  Seiler. 

Helm  Corporatk>n  San  Diego. 

Cypress  Merchant  Banking  Partners  L.P. 

The  Clayton  &  Dubtlter  Pnvate  Equity  Fund  IV  LP. 

CDW  HokJing  Corporation. 

Leggett  &  Piatt,  Incorporated. 

John  T.  Walker. 

St.  Paul  Metakraft,  Inc. 

Equilease  HoMing  Corp. 

Timothy  S.  Reily. 

Reily  Electncal  Supply,  Inc. 

The  Clayton  &  Dubilier  Private  Equity  Fund  IV  L.P. 

Equilease  HokJing  Corp. 

Reily  Electncal  Supply.  Inc. 

Giant  Cement  Holding,  Inc. 

Sdite  Corporation. 

Solite  Corporatkxi. 

Hcks,  Muse,  Tate  &  Furst  Equity  Fund  III,  LP. 

Chanceltor  Media  Corporatk>n. 

Retry  Media  Corporatkjn. 

Chancellor  Media  Lk»nse  Corporatkxi. 

Chancellor  Media  Corporation. 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund,  III.  L.P. 

Capstar  Broadcasting  Corporation. 

Commercial  Unk)n  pte. 

United  Fire  &  Casualty  Co. 

United  Fire  &  Casualty  Co. 

Commercial  Unkxi  pfc. 

General  Accident  pic. 

General  Accident  pic. 

Applied  Power  Inc. 

John  W.  Wajda. 

Premier  Industries,  Inc. 

Guarantee  Life  Companies,  Inc.,  The 

Ohio  Famiers  Insurance  Company. 

Westfield  Life  Insurance  Company. 

Safeguard  Scientifks,  Inc. 

Computer  lntegratk)n  Corp. 

Computer  Integration  Corp. 

Kao  Corporation. 

Bausch  &  Lomb  Incorporated. 

Bausch  &  Lomb  Incorporated. 

Telefonaktiebolaget  L  M  Ericsson. 

General  Electric  Company. 

FTM  Investments,  Inc. 

Cumulus  Media  LLC. 

James  D.  Ingstad. 

Missouri  River  Broadcasting,  Inc. 

JKJ  Broadcasting,  Inc. 

Harding  Lawson  Associates  Group,  Inc. 

ABB  A.G. 

ABB  Environmental  Services,  Inc. 

Harding  Lawson  Associates  Group.  Inc. 

ABB  A.B. 

ABB  Environmental  Servrces.  Inc. 

Texaco  Inc. 

British-Borneo  Petroleum  Syndk:ate.  PLC. 

British-Borneo  Exptoratk)n,  Inc. 

Recycling  Industries,  Inc. 


30-APR-g 


01-MAY-c 
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ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

Lloyd  B.  and  Sue  Fletcher. 

G 

Ferex  Corporation. 

29-APR-98  

19982474 

G 
G 
G 

Warburg,  Pincus  Ventures,  L.P. 
Coventry  Health  Care,  Inc. 
Coventry  Health  Care,  ItK. 

19982550 

G 
G 
G 

Philip  F.  Aaschutz. 
LCI  International,  Inc. 
LCI  International,  Inc. 

19982567 

G 
G 
G 

Alltel  Corporation. 

360  Communications  Company. 

360  Communications  Company. 

19982609 

G 
G 
G 

Mitel  Corporation. 

Centigram  Communications  Corporation. 

Centigram  Communications  Corporation. 

30-APR-98 

19981871 

G 
G 
G 

Golder,  Thoma,  Cressey,  Rauner  Fund  IV,  L.P. 
Monroe,  Inc. 
Monroe,  Inc. 

19982507 

y 

Y 
Y 
Y 

Tesoro  Petroleum  Corporation. 

The  Broken  Hill  Proprietary  Co.,  Ltd.  (an  Australian  corp.) 

BMP  Entities. 

BMP  Petroleum  South  Pacific  Inc. 

19982599 

G 

G 
G 

The  Williams  Companies,  Inc. 
British-Borneo  Petroleum  Syndicate,  PLC. 
British-Borneo  Exploration,  Inc. 

19982618 

G 
G 
G 

NationsRent,  Inc. 
Raymond  E.  Mason,  Jr. 
The  Bode-FInn  Company. 

01-MAY-98  

19982429 

G 

Aoollo  Investment  Fund  III  LP 

G 

US  Diagnostic  Inc. 

G 

Medical  Diagnostics,  Inc. 

G 

US  Diagnostic  Inc. 

19982508 

G 
G 
G 

Textron  Inc. 

Ring  Screw  Works. 

Ring  Screw  Works. 

04-MAY-98  

19928596 

G 

Ruben  Griffin. 

G 

Ultramar  Diamond  Shamrock  Corporatk>n. 

G 

Ultramar  Diamond  Shamrock  Corporation. 

19982633 

G 
G 
G 

Brintons  Limited. 

Samuel  H.  Silver  and  Bartiara  L.  Coveny. 

U.S.  Axminster,  Inc. 

19982634 

G 
G 
G 

Plains  Cotton  Cooperative  Association. 
J.  Lewis  Partners,  L.P. 
Missk>n  Valley  Textiles,  Inc. 

19982635 

G 
G 
G 

BCE  Inc. 

Stratos  Global  Corporation. 

Stratos  Glot)al  Corporation. 

• 

19982637 

G 
G 
G 

Koch  Industries,  Inc. 
Anglian  Water  pIc. 
Fluid  Systems. 

19982638 

G 
G 

G 

EBSCO  Industries,  Inc. 
Watley  Family  Partnership,  Ltd. 
Modern  Muzzleloading,  Inc. 

19982645 

G 
G 
G 

Conseco,  Inc. 

Green  Tree  Financial  Corporation. 

Green  Tree  Financial  Corix>ration. 

19982647 

G 
G 
G 

Gary  Knisely. 
Andrew  J.  McKelvey. 
TMP  Worldwide  Inc. 

19982648 

G 
G 
G 

Andrew  J.  McKelvey. 

Gary  Knisely. 

Johnson,  Smith  &  Knisely  Inc. 

19982649 

G 
G 
G 

Ontario  Teachers'  Pension  Plan  Board. 
Meditrust  Corporation. 
Meditrust  Corporation. 

19982650 

G 
G 
G 

Thomas  M.  Taylor. 
Meditrust  Corporation. 
Meditmst  Corporation. 

19982653 

G 
G 
G 

SYSCO  Corporation. 
Jordan's  Meats. 
Jordan's  Meats. 

19982654 

G 

Steek:ase  Inc. 

19982654 

G 

Strafor  Facom  S.A. 

4 
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ETdate 


Trans  No. 


ET  req  status 


05-MAY-98 


19982655 


19982656 


19982662 


19982663 


19982671 


19982673 


19982674 


19982675 


19982676 


19982677 


19982680 


19982689 

19982689 
19982702 


19982468 


19982538 


19982586 


19982592 


19982607 


19982616 


19982628 


19982632 


19982651 


19982658 


19982667 


G 

G 

G 

G' 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 
G 
G 
G 
G 
G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Ctestra  Hauserman,  Inc. 

Sunbelt  Automotive  Group,  Inc. 

Alan  K.  Arnold. 

Wade  Ford,  Inc.  and  Wade  Ford  Bulord,  Inc. 

Everett  R.  Dobson  In^evocable  Family  Trust. 

Natubhai  D.  Patel. 

Santa  Cruz  Cellular  Telephone.  Inc. 

Sunbelt  Automotive  Group.  Inc. 

Calvin  Diemer. 

Day's  Chevrolet,  Inc. 

Sunbelt  Automotive  Group,  Inc. 

AJvin  Diemer. 

Day's  Chevrolet,  Inc. 

UNOVA,  Inc. 

Amtech  Corporation. 

Amtech  Corporation. 

Guardian  Life  Insurance  Corporation  of  American  (The). 

TorchmarV  Corporation. 

Torchmark  Corporation. 

The  Cleveland  Clinic  Foundation. 

Ashtabula  County  Medical  Center. 

Ashtabula  County  Medical  Center. 

Dole  Food  Company.  Inc. 

Novaco,  Ltd. 

Sunburst  Farms,  Inc. 

Cinergy  Corp. 

Apache  Corporation. 

Producers  Energy  Marketing,  LLC. 

Apache  Corporation. 

Cinergy  Corp. 

Cinergy  Corp. 

Siebe  pic. 

Simulation  Sciences  Inc. 

Simulation  Sciences  Inc. 

Claneil  Enterprises,  Inc. 

Wawa,  Inc. 

Wawa.  Inc. 

The  News  Corporation  Limited. 

PLD  Telekom  Inc. 

PLD  Telekom  Inc. 

Ultratech  Stepper,  Inc. 

Integrated  Solutions,  Inc. 

Integrated  Solutkjns,  Inc. 

Nedra  Dee  Roney. 

Nu  Skin  Asia  Pacilk:,  Inc. 

Nu  Skin  Asia  Pacific,  Inc. 

Jean-Charles  Naouri. 

United  Grocers,  Inc. 

United  Grocers.  Inc. 

Houston  Industries  Incorporated. 

Edison  International. 

Southern  California  Edison  Company. 

Triton  PCS  Holdings.  Inc. 

Vanguard  Cellular  Systems.  Inc. 

Vanguard  Cellular  Systems  of  South  Carolina.  Inc. 

Everett  R.  Dobson  Irrevocable  Family  Trust. 

Ronald  W.  Hennksen. 

Amencan  Tekx),  Inc. 

American  Teleco  Network  Services,  Inc. 

James  P.  McCready. 

Oglebay  Norton  Company. 

Oglebay  Norton  Engineered  Materials,  Inc. 

Medallion  Financial  Corp. 

Capital  Dimensions,  Inc. 

Capital  Dimensions,  Inc. 

Minnesota  Power  &  Light  Company. 

Edward  L.  Blakey. 

ARK  LA  TEX  Auto  Auctk>n.  Inc. 

Raycom  Media,  Inc. 

Malrite  Communications  Group,  Inc. 

Malrite  Communk:ations  Group,  Inc. 

United  States  Filter  Corporation. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

Edwin  G.  0"Ke«y. 

G 

Pullman  International,  Inc. 

19982668 

G 
G 
G 

Edwin  G.  O'Kelly. 

United  States  Filter  Corporation. 

United  States  Filter  Corporation. 

19982670 

G 
Q 
Q 

V.  Prem  Watsa 

Xerox  Corporation. 

Crum  &  Forster  Holdings,  Inc. 

19982683 

G 
G 

IBP.  Inc. 

Steve  Charton  as  Trustee  of  Steve  Charton  Trust 

, 

G 

Don  Miguel  Mexican  Food,  Inc. 

19982687 

Y 
Y 
Y 

Recycling  Industries,  Inc. 
Terry  Brenner. 
Cycle  Systems,  Inc. 

19982688 

G 
G 
Q 

Wiilis  Stem  &  Partners,  LP. 

Stanley  R.  Harris. 
Harris  Publications,  Inc. 

19982692 

G 

Applied  Power  Inc. 

G 

Zero  Corporation. 

•^ 

G 

Zero  Corporation. 

19982694 

G 
G 
G 

Insurance  Partners,  L.P. 
Central  Reserve  Life  Corporation. 
Central  Resen/e  Life  Corporation. 

19982695 

G       ' 

Q 

Q 

Mr.  Jay  Allx. 

Joseph  Littlejolin  &  Levy  Fund  II,  L.P. 

Peregrine,  Inc. 

19982703 

G 
G 

Kennetfi  R.  Thompson  (a  Canacfian  citizen). 
PRIMEDIA,  Inc. 

• 

G 

Nelson  Information,  Inc. 

19982712 

Y 
Y 
Y 

Martek  S.A. 

Adwest  Group  pic. 

Abbott  Electronics,  Inc..  Conversion  Devises,  Inc. 

19982718 

G 
G 
G 

Ogden  Newspapers,  Inc.,  (The). 
Oshkosh  Northwestern  Company. 
Oshkosh  Northwestern  Company. 

19982725 

G 
G 
G 
Q 

G 

Fleetwood  Enterprises,  Inc. 

Paul  D.  Treadwell. 

Factory  Direct  Homes,  LLC. 

Eagle  Ridge  Manufactured  Homes,  Inc. 

Better  Homes,  LLC. 

06-MAY-98  

19982428 

G 

First  Union  Corporation. 
The  Money  Store  Inc. 

G 

G 

The  Money  Store  Inc. 

19982578 

G 
G 
Q 

Fujisawa  Pharmaceutical  Co..  Ltd. 
Patrick  Soon-Shiong. 
VivoRx  Pharmaceutk:al,  Inc. 

19982579 

G 
G 

Patrick  Soon-Shiong. 

Fujisawa  Pharmaceutkal  Co.,  Ltd. 

G 

Fujisawa  USA,  Inc. 

19982601 

G 
G 
G 

Dean  Foods  Company. 
Garry  A.  Newman. 
Randolph  Pickle  Corporation. 

19982602 

G 
G 
G 

Dean  Foods  Company. 
Louis  J.  Schwartz. 
Randolph  Pickle  Corporation. 

19982627 

G 
G 
G 

Tele-Communicatlons,  Inc. 
Roliert  L  Johnson. 
BET  Holdings,  Inc. 

19982630 

G 
G 
G 

Denyll  R.  Wells. 

Chaswill  United  Corp. 

United  Liberty  Life  Insurance  Company. 

19982681 

G 
G 
G 

Patriot  Amencan  Hospitality,  Inc. 
S.F.  Hotel  Company,  LP. 
S.F.  Hotel  Company,  LP. 

19982684 

G 
G 
G 

John  N.  Imvin,  III. 
Guernsey  Bel,  Inc. 
Guernsey  Bel.  Inc. 

19982697 

G 
G 
G 

Safeguard  Scientifics,  Inc. 
Dataflex  Corporation. 
Dataflex  Corporation. 

19982704 

G 
G 

UNOVA.  Inc. 

R&B  Machine  Tool  Company. 
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ETdate 


Trans  No. 


19982461 
19982640 
19982641 


ET  req  status 


G 
G 
G 
G 
G 
G 
G 
Y 
Y 
Y 


R&B  Machine  Tool  Coaipany. 

ATM!.  Inc. 

NOW  Technologies,  Inc. 

NOW  Technologies,  Inc. 

Jack  Miller. 

Staples,  Inc. 

Stajaies,  Inc. 

Staples,  Inc.  ^ 

JackMiler. 

Quin  Corporation. 


Party  name 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  98-16820  Filed  6-23-98;  8:45  am] 

BILUNO  CODE  S7S0-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  §  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  p>eriod  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
pubUshed  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  tonake  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTION  GRANTED  EARLY  TERMINATION 


ETdate 

Trans  No. 

ET  req  status 

11-MAY-98  

19982591 

G 
G 
G 

19982598 

G 
G 
G 

19982679 

G 
G 
G 

19982686 

G 
G 
G 

19982699 

G 
G 
G 

19982701 

G 
G 
G 

19982714 

G 
G 
G 

19982715 

G 
G 
G 

19982716 

G 
G 
G 

19982721 

G 
G 
G 

19982722 

G 
G 
G 

19982726 

G 
G 
G 

Party  name 


USA  Waste  Services,  Inc. 

Caramella-Ballardini,  Ltd. 

Caramella-Ballardini,  Ltd. 

The  Geon  Company. 

Earnest  E.  McClellan. 

Plast-O-Meric,  Inc. 

Giant  Industries,  Inc. 

Kaibab  Industries,  Inc. 

Kaibab  Industries,  Inc. 

Smith  International,  Inc. 

Gary  Dietzen. 

Safeguard  Disposal  Systems,  Inc. 

BTR  pic. 

Richard  M.  Hamlin. 

MB  Manufactuhng,  \nc. 

Sun  Company,  Inc. 

AlliedSignal  Inc. 

AlliedSignal  Inc. 

Sysco  Corporation. 

Hans  Frisch. 

Beaver  Street  Fisheries,  Inc. 

Marathon  Fund  Limited  Partnership  III. 

Prime  Wood,  Inc. 

PrimeWood,  Inc. 

McCown  De  Leeuw  &  Co.,  Ill,  L.P. 

International  Data  Response  Corporation. 

International  Data  Response  Corporation. 

Keane,  Inc. 

Detxxah  Bricker. 

Bricker  &  Associates,  Inc. 

Detxxah  A.  Bricker. 

Keane,  Inc. 

Keane,  Ina 

WSMP,  Inc. 

Don  Tyson. 

Hudson  Foods,  Inc. 
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Transaction  Granted  Early  Termination — Continued 


ETdate 


Trans  No. 

ET  req  status 

Party  name 

19982728 

G 

Sunbelt  Automotive  Group,  Inc. 

19982728 

G 

James  G.  Stelzenmuller,  III. 

G 

Jay  Automotive  Group,  Inc. 

19982730 

G 

Capricorn  Investors.  L.P. 

G 

The  Cynara  Company. 

G 

The  Cynara  Company. 

19982736 

G 

W.C.  Bradley  Company. 

G 

Donald  W.  Tendick,  Sr.,  &  Rosemary  Tendick. 

G 

Lamplight  Farms  Incorporated. 

19982737 

G 

Han^on  Communications  Corp. 

G 

Frederick  R-L.  Ostx>me. 

G 

Auburn  Cablevision.  Inc. 

19982738 

G 

Canadian  Pacific  Limited. 

G 

Ivarans  Rederi  ASA. 

G 

Ivaran  Lines  AS. 

G 

Ivaran  Agencies,  Inc. 

19982741 

G 

John  M.  Utiey. 

G 

Policy  Management  Systems  Corporation. 

G 

PMSI,  LP. 

19982743 

G 

Grand  Casinos,  Inc. 

G 

Lady  Luck  Gaming  Corporation. 

G 

Lady  Luck  Gaming  Corporation. 

19982747 

G 

Jeffrey  H.  Smulyan. 

G 

Barry  Oilier. 

G 

SF  Broadcasting  of  Honolulu,  Inc. 

19982757 

G 

Hajoca  Corporation. 

G 

A.Y.  McDonald  Industries,  Inc. 

G 

A.Y.  McDonald  Supply  Co.,  Inc. 

19982760 

G 

Brentwood  Associates  Buyout  Fund  II,  L.P. 

G 

Larry  Clayton. 

G 

City  Truck  and  Trailer  Parts,  Inc. 

19982763 

G 

Applied  Graphics  Technologies,  Inc. 

G 

Lincolnshire  Equity  Fund.  L.P. 

G 

Color  Control,  Inc. 

19982765 

G 

George  T.  Lewis,  Jr..  and  Betty  Lewis  (hustjand  &  wif 

G 

Bechtel  Group,  Inc. 

G 

Palm  Power  Corp..  Maple  Power  Corp.  et.  al. 

19982766 

G 

Rochester  Gas  &  Electric  Corporatk)n. 

19982766 

G 

E.  Philip  Saunders. 

G 

Sugar  Creek  Corporation. 

19982767 

G 

Barry  Diller. 

G 

Blackstar  L.L.C. 

G 

Blackstar  L.L.C. 

19982772 

G 

Rembrandt  Controlling  Investments  Limited. 

G 

William  McAlpine. 

G 

Alpine  Engineered  Products.  Inc. 

19982773 

G 

Golder,  Thomas.  Cressey.  Rauner  Fund  V.  LP. 

G 

Falconite.  Inc. 

G 

Falconite,  Inc. 

19982774 

G 

Glen  R.  Jones. 

G 

Ron  Hartenbaum. 

G 

Media  America,  Inc. 

19982775 

G 

Glen  R.  Jones. 

G 

Gary  Schonfeld. 

G 

Media  America,  Inc. 

19982776 

G 

Nationwide  Mutual  Insurance  Company. 

G 

The  Gibbens  Co..  Inc. 

G 

The  Gibbens  Co.,  Inc. 

G 

Reiser  Consulting  Group.  Ina 

G 

W.R.  Gibbens,  Inc. 

19982/// 

G 

Evangelos  P  Proimos. 

G 

Questor  Partners  Fund,  LP. 

G 

AP  Parts  Manufacturing  Company. 

19982790 

G 

Publicker  Industries  Inc. 

G 

Katy  Industries,  Inc. 

G 

Katy  Industries.  Inc. 

19982784 

G 

HM/RB  Partners.  l:p. 

G 

Home  Interiors  &  Gifts,  Inc. 

G 

Home  Interiors  &  Gifts.  Inc. 

19982785 

G 

Specialty  Teleconstructors.  Inc. 

G 

Arch  Communications  Group.  Irw. 

G 

Arch  Communkations  Group.  Inc. 
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ETdate 


12-MAY-98 


13-f4AY-98 


Trans  No. 


ET  req  status 


19982785 


19982786 


19982790 


19982791 


19982794 


19982802 


19982804 


19982807 


19982809 


19982810 


19982812 


19982813 


19982826 
19982826 

19981207 


19982696 


19982742 


19982749 


19982751 


19982779 


19982571 


19982669 


19982768 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 

[G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Arch  Caprto)  District,  Inc.  . 

The  Beeper  Company  of  America,  Inc. 

O  Media  Company-Paging.  Inc. 

Arch  Connecticut  Valley,  Inc. 

Arch  Southeast  Communications,  Inc. 

The  Westlink  Company.  USA  Mobile  Communication  Inc.  II. 

Dover  Corporation. 

Robert  R.  Corrion  and  Rhea  B.  Conion. 

Koolant  Kooiers.  Inc. 

Ronald  S.  Lauder. 

The  Audio  House,  Inc.,  et  al. 

Westinghouse  Communications. 

Waterlink,  Inc. 

Sutdiffe.  Speakman  PLC. 

Bamebey  &  Sutdiffe  Corp. 

Aktieboiaget  SKF. 

Russell  T.  Gilman,  Sr.  Family  Trusts. 

Russell  T.  Gilman,  Inc. 

GreenPoint  Financial  Corporation. 

BankAmerica  Corporation. 

Housing  Servrces,  Inc. 

The  Lubrizol  Corporatkxi, 

Carroll  Scientific,  Irw. 

Carroll  Scientific,  Inc. 

E^ton  Corpof  atkxi 

Charles  Chupick. 

CBS  Boring  &  Machines  Company,  Inc. 

APAC  TeleServices,  Inc. 

GokJer.  Thoma.  Cressey,  Rauner  Furxl  IV,  L.P. 

ITI  Holdings.  Inc. 

Roslyck  Paxson. 

Lowell  W.  Paxson. 

Paxson  ComrTXjnicatk)ns  CorporatkXT. 

BCE  Inc. 

Avid  Systems  Inc. 

Avid  Systems  Inc. 

Enron  Corp. 

Heartland  Steel,  Inc. 

Heartland  Steel,  Inc. 

Lucent  Technologies  Inc. 

Mr.  Jeon  H.  Kim. 

Yurie  Systems,  Inc. 

Dean  Foods  Company. 

Purity  Dairies,  Irx;. 

Purity  Dairies,  Inc. 

Sony  CorporatkKi  (a  Japanese  company). 

Peter  Gutjer. 

Aqaba,  Inc.  and  Mandaiay  Entertainment. 

Mandalay  Entertainment. 

Oz  Pictures,  LLC. 

Reput)lic  Industries,  Inc. 

Gary  Fronrath. 

Gary  Fronrath  Jeep-Eagle,  Inc. 

La-Van  Hawkins. 

Tricon  Gtobal  Restaurants,  Inc. 

Pizza  Hut  of  America,  InciPizza  Hut  of  Detroit,  Inc. 

USB  AG. 

Advanced  D.C.  Motors,  Inc. 

Advanced  DC.  Motors,  Inc. 

Monro  Muffler  Brake,  Inc. 

Gokjfarb  Corporation  (The). 

Bloor  Automotive,  Inc. 

Speedy  Car-X.  Inc. 

InSight  Health  Servk»s  Corp 

Anthem  Insurance  Companies.  Inc. 

Signal  Medk:al  Services,  Inc. 

Ontario  Teachers'  Penskin  Plan  Board. 

Browning-Ferris  Industries,  Inc. 

Browning-Ferris  Industries,  Inc. 

Resurrection  Health  Care  Corporatron. 

Westlake  Health  System. 

WesUake  Health  System. 
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Transaction  Granted  Early  Termination— Continued 

ETdate 

Trans  No. 

ET  req  status 

Party  name 

19982787 

N 
N 
N 

Clayton  Homes,  Inc. 
Cargill,  Incorporated. 
Access  Financial  Lending  Corporation. 

19982805 

G 

G 
G 

Amencan  Industrial  Partners  Capital  Fund  II,  LP. 

SH  Holdings  Corp. 
SH  Holdings  Corp. 

19982816 

G 
Q 
Q 

Evans  &  Sutherland  Computer  Corporation. 

AccelGraphics,  Inc. 
AccelGraphics,  Inc. 

14-MAY-98  

19981139 

G 

Amencan  Radio  Systems  Corporabon. 

G 

Amencan  Tower  Corporation. 

G 

American  Tower  Corporation. 

19982620 

G 
G 
G 

Household  International,  Inc. 
Beneficial  Corporation. 
Beneficial  Corporation. 

15-MAY-98  

19981148 

G 
Q 
Q 

Clear  Channel  Communications,  Inc. 
American  Radio  Systems  Corporation. 
American  Tower  Systems  Corporation. 

19981219 

Y 
Y 
Y 

The  Chase  Manhattan  Corporation 
Amencan  Radio  Systems  Corporation. 
American  Tower  Systems  Corporation. 

19982729 

G 
G 
G 

Suntielt  Automotive  Group,  Inc. 
Steve  E.  Grindstaff. 
Grindstaff,  Inc. 

19982750 

G 
G 
Q 

Dynatech  Corporation. 
David  7  Susan  Smout. 
Pacific  Systems  Corporation. 

19982758 

G 
G 
G 

Richard  D.  McComiick. 
U  S  WEST,  Inc. 
U  S  WEST,  Inc. 

19982764 

G 
G 
G 

Regal  Equity  Partners.  LP. 
KKR  1998  Fund  LP. 
Act  Three  Cinemas  Inc. 

19982789 

G 
Q 
G 

Piccadilly  Cafeterias,  Inc. 
Morrison  Restaurants  Inc. 
Morrison  Restaurants  Inc. 

19982795 

G 
G 

International  Comfort  Products  Corporation. 
Watsco,  Inc. 

G 
G 

Watsco,  Components,  Inc. 
P.E./Del  Mar,  Inc. 

19982819 

G 
G 
G 

Besser  Company. 

International  Pipe  Machinery  Corp. 

International  Pipe  Machinery  Corp. 

19982824 

G 
G 
G 

MagneTek,  IrK. 

Abraham  Bernstein. 

Omega  Power  Systems.  Inc./0mega  Power  and  Network  Solutions. 

19982825 

G 
Q 
G 

MagneTek,  Inc. 

Josef  Rabinovitz. 

Omega  Power  Systems,  Inc70mega  Power  and  Network  Solutions. 

• 

19982828 

G 
G 
G 

Tech  Data  Corporation. 

Viag  AG. 

Computer  2000,  AG.                                                ^ 

19982829 

G 
G 
G 

Viag  AG. 

Tech  Data  Corporation. 

Tech  Data  Corporation. 

19982^"^? 

G 
G 
G 

Michael  S.  and  Judy  Ovitz. 
Livent  Inc. 
Livent  Inc. 

19982836 

G 
G 
G 
G 

Simsmetal  Limited. 

Leo  Frankel. 

Frankel  Iron  &  Metal  Company. 

Ferromet.  Inc. 

19982838 

G 
G 
G 

Group  1  Automotive,  Inc. 
Richard  A.  Fleischnwn. 
Luby  Chevrolet  Co. 

19982839 

G 

United  HealthCare  Corporation. 

G 

PrirKipal  Mutual  Life  Insurance  Company. 

§ 

G 

Principal  Health  Care  of  Texas,  Inc. 

19982840 

G 
G 
G 

American  Bureau  of  Shipping. 
Jerry  B.  Fussell. 
JBF  Associates,  Inc. 

19982841 

G 

Apartment  Investment  and  Management  Company. 
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Transaction  Granted  Early  Termination— Continued 

^^^^^^^^1                               date 

Trans  No. 

ET  req  status 

Party  name 

^H^^^^^l 

G 

Insignia  Financial  Group,  Inc. 

\fOL   ^^^m 

19982844 

G 
G 
G 

Insignia  Financial  Group.  Inc. 
Allied  Waste  Industries,  Inc. 
Carmen  Sepic. 

^^^^^^^^^^^^H 

G 

Waste  Associates,  Inc. 

^^^^^^^^^^^M 

19982846 

G 

Sentinel  Capital  Partners,  LP. 

. 

6  3      ^^^ 

G 
G 

0.  Gene  Bicknell. 
Romacorp.  Inc. 

f 

19982848 

G 

Maxxim  Medical,  Inc.  a  Texas  Corporation. 

1 

^^^^^H 

•k 

G 
G 

Winfield  Medical,  a  California  corporation. 
Winfiekj  Medical,  a  California  corporation. 

V 

^^^^^^^^^^^^^ 

19982850 

G 

Allied  Waste  Industries.  Inc. 

'I 

^^^^^^^^^^^^^ 

G 

Wan^en  J.  Razore. 

? 

^^^^^^^^^^^^^ 

G 

Rabanco  Ltd. 

^^^^^^^^^^^^^ 

G 

Rabanco  Intrmodal/B.C.  Inc. 

^^^^^^^^^^^^H 

G 

WJR  Environmental,  Inc. 

. 

^^^^^^^^^^^B 

G 

United  Waste  Control  Corp. 

> 

ISS      ^^^^ 

19982850 

G 

Rabanco  Recycling,  Inc. 

19982852 

G 

Allied  Waste  Industries,  Inc. 

^l^H^^k^^^^^^l 

G 

Mane  Schulze. 

^^^^^^^^^^^^H 

G 

MJS  Associates,  Inc. 

^^^^^^^^^^^^H 

19982856 

G 

Brunswick  Corporation. 

^^^^^^H^^^^^^^^^^^^^^l 

G 
G 

MarineMax   Inc 

^^C^^^^^H 

MarineMax,  Inc. 

^^^H 

19982857 

G 
G 
G 

Esselte  AB. 
CoStar  Corporation. 
CoStar  Corporation. 

H 

19982860 

G 
G 
G 
G 
G 
G 
G 
G 
G 

Daisytek  International  Corporation. 

Michael  Cullen. 

The  Tape  Company,  Inc.,  an  Illinois  corporation. 

Tape  Distributors  of  Minnesota,  Inc.,  A  Minnesota  corporation. 

Tape  Distritxitors,  of  Texas,  Inc.,  a  Texas  corporation. 

The  Tape  Company,  Inc.  a  Michigan  corporation. 

The  Tape  Company,  Inc.  A  Georgia  corporation. 

The  Tape  Company,  Inc.  an  Ohio  corporation. 

Tape  Distributors,  Inc..  a  Pennsylvania  corporation. 

^^^^^^^^^^^^1 

19982861 

G 

Daisytek  IntemationI  Corporation. 

^9 

« 

G 
G 
G 
G 
G 

Robert  Daly. 

The  Tape  Company,  Inc.  a  Michigan  corporation. 

Tape  Distributors  of  Minnesota,  Inc.,  a  Minnesota  corporation. 

The  Tape  Company,  Inc.  a  Georgia  corporation. 

The  Tape  Company,  Inc.  an  Ohio  corporation. 

HH^^H 

N 

G 
G 

Tape  Distributors,  Inc.,  a  Pennsylvania  corporation. 
Tape  Distributors,  of  Texas.  Inc..  a  Texas  corporation. 

^^^^^^k  ^^Wa    ^^^^^^^^^^^^H 

19982863 

G 

Renters  Choice,  Inc. 

^^H^^rJ  ^^^^^^^H 

G 
G 

West  Coast  Private  Equity  Partners.  LP. 
Central  Rents,  Inc. 

^^^^^^^^^^^^^^^H 

19982867 

G 

Hrcks,  Muse,  Tate  &  Furst  Equity  Fund  III,  LP. 

^^^^^^^^^H 

G 

Meyer  Broadcasting  Company. 

^^^^^^^^^^^H 

G 

Meyer  Broadcasting  Company. 

^^^^^^^^^^^^H 

199828a<> 

G 

James  S.  Frank. 

^^^^^^^^^^^1 

G 
G 

Charles  E.  Frank. 
Wheeico,  Inc. 

^^^^^^^^H                  18-May-98  

19982871 

G 

Mar-Ray  Corporation. 

G 

John  A.  McLendon. 

1998    ^^^H 

19982875 

G 

G 

G 
G 

rtetionwide  Homes.  Inc. 
Omnicare,  Inc. 
IBAH,  Inc. 
IBAH,  Inc. 

^^^H 

19982911 

G 
G 
G 

Consolidation  Capital  Coqxiration. 
JeraW  M.  Taylor. 
Taytor  Electric,  Inc. 

^^^^^^^^H                    19-MAY-g8  

19982698 

G 
G 
G 

PnxJential  Private  Equity  Investors,  III,  LP. 
StorMedia  Incorporated. 
StorMedia  incorporated. 

^^^^^^^^^^^^H 

^^^^^H 

19982778 

G 
G 

Rice  Partners  II,  LP. 
Diethelm  &  Co.  Ltd. 

^^^^^^^^^^^^^^1 

G 

Celestron  International  Inc. 

^^H 

19982803 

G 
G 
G 

Laminates  Acquisition  Co. 
International  Paper  Company. 
International  Paper  Conrpany. 

^^H 

19982874 

G 

Robert  F.X.  Siltenrom. 
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Transaction  Granted  Early  Termination— Continued 

ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

David  Falk. 

G 

Falk  Associates  Management  Enterprises,  Inc. 

19982877 

G 

Eos  Partners,  L.P. 

G 

Richard  P  Hyland. 

G 

Cross  Con  Transports,  Inc. 

19982878 

G 

Horizon  Health  Corporation. 

G 

Ramsay  Health  Care,  Inc. 

6 

FPM  Behavioral  Health,  Inc. 

19982880 

G 

Ford  Motor  Company. 

G 

Strawn  Merchandise  Company. 

G 

Strawn  Merchandise  Company. 

19982884 

G 

FirstEnergy  Corp. 

G 

Thomas  H.  Lewis,  Jr. 

G 

Elliot-Lewis  Corporation. 

19982887 

G 

Compagnie  de  Saint-Gobain. 

G 

Annette  Edwards. 

G 

ENW,  Inc. 

19982888 

G 

Compagnie  de  Saint-Gobain. 

G 

Garry  Wamsley. 

G 

ENW.  Inc. 

19982890 

G 

Atlantic  Richfield  Company. 

G 

Union  Texas  Petroleum  Holdings.  Inc. 

G 

Union  Texas  Petroleum  Holdings.  Inc. 

19982902 

G 

Elisabeth  Radmter. 

Q 

Hal  Biney  &  Partners,  Inc. 

G 

Hal  Riney  &  Partners,  Inc. 

19982908 

G 

Norton  McNaughton,  Inc. 

19982908 

G 

Leonard  Schneider. 

G 

Jeri-Jo  Knitwear.  Inc. 

20-MAY-98  

19982788 

G 

Eastern  Environmental  Services,  Inc. 

G 

Brambles  Industries  Limited. 

G 

Atlantic  Waste  Disposal,  lnc7Atlantic  of  New  York.  In. 

G 

Atlantic  of  New  York,  Inc. 

19982792 

G 

Freedom  Communications,  Inc. 

G 

W.  Don  Comwell. 

G 

Granite  Broadcasting  Corporation. 

19982853 

G 

Sun  Healttx:are  Group,  Inc. 

G 

Retirement  Care  Associates.  Inc. 

G 

Retirement  Care  Associates.  Inc. 

19982889 

G 

Ttiayer  Equity  Investors  III.  L.P. 

G 

lESI  Holding  Corporation. 

G 

lESI  Holding  Corporation. 

21-MAY-98  

19982761 

G 

HEALTHSOUTH  Corporation. 

G 

Columbia/HCA  Healthcare  Corporation. 

G 

Columt)ia/HCA  Healthcare  Corporation. 

19982762 

G 

Mail-Well,  Inc. 

G 

Anderson  Lithograph  Holding  Corp. 

G 

Anderson  Lithograph  Holding  Corp. 

19982820 

G 

Time  Warner,  Inc. 

G 

Catrfevision  Systems  Cofporation. 

G 

A-R  Cable  Services,  Irx:. 

19982821 

G 

Catjievision  Systems  Corporation. 

G 

Time  Warner,  Inc. 

G 

Time  Warner  Entertainment,  L.P. 

22-MAY-98  

19982700 

G 

Oriental  Chprniral  Irviii^trip^ 

Q 

E.I.  du  Pont  de  Nemours  and  Company. 

6 

E.I.  du  Pont  de  Nenrxjurs  and  Company. 

19982822 

G 

DLJ  Merchant  Banking  Partners  II,  LP. 

G 

InsiIco  Corp. 

^ 

Insiteo  Corp. 

19982851 

G 

Louis  A.  Farris,  Jr. 

G 

Deluxe  Corporation. 

G 

Paper  Direct,  Inc.  and  Current.  Inc. 

19982854 

G 

Stronach  Trust 

G 

Creditanstalt  AG. 

G 

Steyr-Daimler-Puch  Fahrzeugtechnik  AG  &  Co.  KG. 

G 

AV  Technology  International  LLC. 

19982864 

G 

David  Falk. 

G 

Robert  F.X.  Sillerman. 

G 

SFX  Entertainment,  Inc. 

19982872 

G 

Family  Golt  Centers.  Inc. 

Q 

Eagle  Quest  Golf  Centers,  Inc. 

34418 


Federal  Register /Vol.  63.  No.  121 /Wednesday.  June  24.  1998 /Notices 


Transaction  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


ET  req  status 


19982883 


19982898 


19982900 


19982907 


19982910 


19982915 


19982916 


19982919 


19982927 


19982928 


19982929 


19982936 


19982940 


19982941 


19982957 


19982962 


19982963 


19982968 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Paity  name 


Eagle  Quest  Go<f  Centers.  Inc. 

Telephone  and  Data  Systems  Inc.  Voting  Trust 

Telephone  and  Data  Systems  Inc.  Voting  Tmst 

Crook  County  RSA  Limited  Partnership. 

Lumbermens  Mutual  Casualty  Company. 

Ttxjmas  J.  Stewart 

Eagle  Insurance  Group,  Inc. 

Racing  Champions  Corporation. 

Wheels  Sports  Group,  Inc. 

Wheels  Sports  Group,  Inc. 

Ttie  News  Corporation  Limited. 

TVSM,  Inc. 

TVSM.  Inc. 

Broughton  Foods  Company. 

LFD  Holding  Corp. 

LFD  HokSng  Corp. 

Consolidation  Capital  Corporation. 

James  C.  Unford. 

G.S.  Group.  Inc. 

New  Englarxj  Business  Sennce,  Inc. 

Ronx)  Corp. 

McBee  Systems.  Inc. 

National  Oilwell.  Inc. 

First  Reserve  Fund  Vi,  Limited  Partnership. 

Phoenix  Energy  Products  Holdings.  Inc. 

ABB  AG. 

Paradigm  Technology.  Inc. 

IXYS  Corporation. 

ABB  A.B. 

Paradigm  Technology.  Inc. 

IXYS  Corporation. 

Thomas  T.  Gore,  an  individual. 

Highmark,  Inc.,  A  Pennsylvania  norvprofit  corporation. 

Synertech  Health  System  Solutions.  Inc. 

Advance  Voting  Trust. 

Wired  Ventures.  Inc. 

Wired  Ventures.  Inc. 

Willis  Stein  &  Partners.  L.P. 

Gottlob  Auwaerter  GtvtH  &  Co. 

International  Automotive  Products,  Inc. 

Kamitehe  Company. 

Louisiana-Paafic  Corporation. 

Louisiana-Paafic  Corporation. 

Manufactures'  Sendees  Limited. 

International  Business  Machines  Corporatkxi. 

International  Business  Machines  Corporation. 

NationsRent  Inc. 

Oliver  H.  Raymond. 

Raymond  Equipment  Company.  Inc. 

Packerland  HoWings,  L.P. 

Paul  J.  Murray,  Sr. 

Murco.  Inc. 

Willis  Stein  &  Partners.  LP. 
Larry  Archibald. 
Stereophile.  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  32&-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

(FR  Doc.  98-16876  Filed  6-23-98;  8:45  am] 
BtLUNO  COOC  VTSO-OI-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  §  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
pubUshed  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
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premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 


General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 


to  these  pro{>osed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted  Early  Termination 


ETdate 

Trans  No. 

ET  req  status 

26-MAY-98  

19982739 

G 
G 
G 

19982746 

G 
G 
G 

19982756 

G 
G 
G 
G 

19982770 

G 
G 
G 

19982800 

G 
G 
G 

19982801 

G 
G 
G 

19982974 

G 
G 
G 

19982988 

G 
G 
G 
G 

27-MAY-98  

19982831 

G 
G 
G 

19982882 

G 
G 
G 

19982891 

G 
G 
G 

19982899 

G 
G 
G 

19982921 

G 
G 
G 

19982923 

G 
G 
G 

19982925 

G 
G 
G 

19982934 

G 
G 
G 

19982938 

G 
G 
G 

19982939 

G 
G 
G 

19982950 

G 

G 
G 

• 

19982989 

G 
G 
G 

19982990 

G 

19982990 

G 
G 

28-MAY-98  

19982626 

G 
G 
G 

Party  name 


Assa  Abloy  AB. 

Hillentxand  Industreis,  Inc. 

Medeco  Security  Locks,  \nc. 

Clear  Channel  Communications,  Inc. 

Richard  M  Fairtwnks  &  Virginia  B.  Fairtianks. 

Fairt>anks  Communications,  Irx:. 

James  C  Milliard. 

Clear  Channel  Communications,  Inc. 

Clear  Channel  Metroplex,  Inc. 

Clear  Channel  Metroplex  Licenses,  Inc. 

Jeffrey  H.  Smulyan. 

Marl  Hulman  George. 

Wat)ash  Valley  Broadcasting  Corporation. 

Thomas  E   Baker  (Dr.). 

Aspen  Technology,  IrK. 

Aspen  Technology,  Inc. 

Aspen  Technology,  IrK. 

Thomas  E.  Baker  (Dr.) 

Chesapeake  Decision  Sciences,  Inc. 

Sega  Enterprises,  Ltd. 

SOW  HoWing  Inc. 

Sega  GameWorks  LL.C. 

Kellstrom  Industries,  Inc. 

Carmel  and  Rosa  Shashua. 

Aerocar  Aviation  Corp.yAerocar  Parts,  Inc. 

Aerocar  Parts,  Inc. 

Able  Telcom  Holding  Corp. 

WorldCom,  Inc. 

MFS  Network  Techrxjiogeis,  Inc. 

Journal  Communications,  Inc. 

AGM-Nevada,  LLC. 

AGM-Nevada.  LLC. 

Farm  Family  Holdings,  Inc. 

Farm  Family  Life  Insurance  Company. 

Farm  Family  Life  Insurance  Company. 

Sidney  B.  DeBoer. 

Antonio  Rodriguez. 

Rodway  Chevrolet  CoXentury  Ford,  Inc. 

AB  Volvo. 

Samsung  Heavy  Industries  Co.,  Ltd. 

Samsung  Construction  Equipment  America  Corp. 

William  D.  Morton. 

Mid  Central  Plastk:s,  Inc. 

Mid  Central  Plastics,  Inc. 

Kranson  Industries,  Inc. 

W.  Braun  Company. 

W.  Braun  Company. 

The  Children's  Hospital  FourxJation. 

The  Children's  Seashore  House. 

The  Children's  Seashore  House. 

Societe  National  d'Etude  et  de  Construction. 

Tl  Group  pic 

Dowty  Aerospace  Corporation. 

Solectron  Corporation. 

International  Business  Machines  Corporation. 

lnternatior»al  Business  Machines  Corporation. 

FS  Equity  Partners  IV.  LP. 

Dennis  C.  Bearden. 

Century  Maintenance  Supply,  Inc. 

Sisters  of  St.  Joseph  of  Wichita,  Kansas. 

Preferred  Health  Systems,  Inc. 

Preferred  Health  Systems,  Inc. 

Sisters  of  the  Sorrov^ul  Mother  Generalate,  Inc. 

Preferred  Health  Systems,  Inc. 

Preferred  Health  Systems,  Inc. 

Windy  Hill  Pet  Food  HoWings,  Inc. 

Gene  W.  Fickes  and  Sandra  C.  Fickes. 

Deep  Run  Packing  Co.,  Inc. 
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ETdate 


29-MAY-98 


01^UN-98 


Trans  No. 


ET  req  status 


01-JUN-98. 


19982744 


19982914 


19982944 


19982952 


19982894 


19982980 


19982811 


19982837 


19982895 


19982896 


19982905 


19982917 


19982918 


19982951 


19982953 


19982956 


19982981 


19982982 


19982987 


19982987 


19982994 


19982997 


19982998 


19982999 


19983002 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Y 

Y 

Y 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Cottingham  Trust  (1996). 

Douglas  Mooitto. 

Monitor  Aerospace  Corporation. 

Anacxjmp,  Inc. 

First  Data  Corporation. 

First  Finanaal  Management  Corporation. 

Employee  Benefits  Plans,  Inc. 

Metals  USA,  Inc. 

Roger  L.  Krohn  and  Marilyn  B.  Krohn. 

Krohn  Steel  Service  Center.  Incorporated. 

Denali  Incorporated. 

William  I.  Koch. 

Fibercast  Company. 

Questor  Partners  Fund,  L.P. 

IMPCO  Tectinoiogies.  Inc. 

IMPCO  Technologies,  Inc. 

Almanij  N.V. 

KredietfoanK  N.V. 

Kredietbank  N.V. 

Lakshml  N.  Mittal. 

Inland  Steel  Industries.  Inc. 

Inland  Steel  Industnes,  Inc. 

Halslund  ASA. 

Chrysler  Corporation. 

Pontook  Operating  Limited  Partnership. 

Queensway  Financial  Holdings  Limited. 

James  G.  Petcofl. 

North  Pointe  Financial  Service  Inc. 

James  G.  Petcoft. 

Queensway  FinarKial  Holdings  Limited. 

Queensway  Financial  Holdings  Limited. 

U.S.  Industnes.  Inc. 

Clark  Manufacturing,  Inc. 

Clark  Manufactunng,  Inc. 

Steriing  Commerce,  Inc. 

XcefleNet.  Inc. 

XcelleNet,  Inc. 

Dennis  M.  Crumpler. 

Steriing  Commerce,  Inc. 

Steriing  Commerce,  Inc. 

Life  Re  Corporation. 

Delos  H.  Yancey.  Jr. 

North  American  Financial  Services,  Inc. 

Tension  Envetope  Corporation. 

The  Wolf  Detroit  Envetope  Company. 

The  Wotf  Detroit  Envetojse  Company. 

Gibraltar  Steel  Corporatton. 

United  Steel  Products  Company. 

United  Steel  Products  Company. 

Almanij  N.V. 

CERA  Bank. 

CERA  Bank. 

General  Motors  Corporation. 

Allied  Signal.  Inc. 

AlliedSignal  Environmental  Catalysts  Inc. 

IMI  pk:  (a  Bntish  Company). 

Peter  R.  Fazzone. 

KIP.  Inc. 

The  Wamaco  Group.  Inc. 

Commerce  Ctothing  Company  LLC. 

Commerce  Ctothing  Company  LLC. 

Performance  Food  Group  Company. 

Robert  E.  Keith. 

Affiliated  Paper  Companies,  Inc. 

OEl  Intemattonal,  Inc. 

W-lndustries.  Inc. 

W-lndustries,  Inc. 

Lubermens  Mutual  Casualty  Company. 

Sid  R.  Bass. 

Pyramid  Acquisition  Corporation. 

Code.  Hennessy  &  Simmons  III,  LP. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

Ttiarco  Containers  Colorado.  Inc. 

G 

Ttiarco  Containers  Colorado,  Inc. 

19983005 

G 
G 
G 

FPL  Group,  Inc. 

The  Douglas  Compton  Trust. 

Cannon  Power  Corporation. 

19983006 

G 
G 
G 

FPL  Group,  Inc. 
Gerald  W.  Monkhouse. 
Cannon  Power  Corporation. 

19983007 

G 
G 
G 

Fortune  Brands,  Inc. 

Aktiebolaget  Electrotux. 

Schrock  Cabinet  Company  Division  of  White. 

'- 

G 

Consolidated. 
Industnes,  Inc. 

19983022 

G 
G 
G 

Coinmach  Laundry  Corporation. 
Thomas  L.  and  Dorothy  E.  Litwin. 
Gordon  &  Thomas  Conpanies,  Inc. 

19983057 

G 
G 
G 

Wheatley  Partners,  L.P. 
USWeb  Corporation. 
USWeb  Corporation. 

19983063 

G 
G 
G 

Integrated  Electrical  Services,  Inc.     • 
Hert»ert  R.  Allen. 
H.R.  Allen,  Inc. 

19983064 

G 
G 
G 

Hertjert  R.  Allea 

Integrated  Electrical  Services,  Inc. 

Integrated  Electrical  Services,  inc. 

02-0UN-98  

19982866 

G 
G 
G 

U  S  West,  Inc. 

Time  Warner  Telecom,  Inc. 

Time  Warner  Telecom,  Inc. 

• 

19982868 

G 
G 
G 

Time  Warner  Inc. 

Time  Warner  Telecom,  Inc. 

Time  Wamer  Telecom,  Inc. 

19983012 

G 
G 
G 

Desc.  S.A.  de  C.V. 

Authentk:  Specialty  Foods,  Inc. 

Authentk:  Specialty  Foods,  Inc. 

19983016 

G 
G 
G 

The  Crovim  Fund. 
ALLTEL  Corporation. 
ALLTEL  Corporation. 

19983018 

G 
G 
G 

John  Rutledge  Partners  II,  L.P. 
W.R.  Hambrecht/OIC,  Inc. 
Ouinton  Instrument  Company. 

19983019 

G 
G 
G 
G 

Real  Time  Data,  Inc. 

J.  Richard  Estey. 

The  Estey  Corporation. 

Vend  Products  Distributing  of  California,  Inc. 

19983030 

G 
G 
G 

National-Oilwell,  Inc. 

Estate  of  William  A.  Monteleone. 

Rotjerds-Johnson  Industries,  Inc. 

19983033 

G 
G 
G 
G 
G 

Group  Maintenance  America  Corp. 
Giles  C.  Upshur,  III. 
Atlantic  Industrial  Constructors,  Inc 
Atlantic  Irxlustrlal  Mainter^rx^e,  Inc. 
Atlantic  Industrial  Leasing  CorporatK>n,  Inc. 

19983035 

G 
G 
G 

Group  Maintenance  America  Corp. 

T.  Evan  Williams. 

1  Maintenance,  Inc.;  and  Atlantic  Industrial  Leasing  Corp. 

19983036 

G 
G 
G 

Ocean  Group  pic. 

Mercury  Holdings  pic. 

Mercury  Holdings  pte.                                          ' 

19983046 

G 
G 
G 

Commerk:al  Union  pic. 

Farmers  Union  Insurance  Acquisition  Corporation. 

Farmers  Union  Insurance  Acquisition  Corporation. 

19983048 

G 
G 
G 

ICM  Equipment  Company,  LL.C. 
Williams  Bros.  Construction,  Inc. 
Williams  Bros.  Construction,  Inc. 

1998305S 

G 
G 
G 

Brentwood  Associates  Buyout  Fund  II,  L.P. 
Stone  Heavy  Duty,  Inc. 
Stone  Heavy  Duty,  Inc. 

19983071 

G 
G 
Q 

The  Beacon  Group  III— Focus  Value  Fund,  L.P. 
Robert  Kem. 
Generac  Corporation. 

19983082 

G 

General  Motors  Corporation. 

, 

G 

Edward  J.  Morse. 

, 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


03-OUN-98 


04-JUN-98 


Trans  No. 


ET  req  status 


05-JUN-98 


19983089 


19983090 


19983095 


19981604 


19982893 


19982930 


19982933 


19982992 


19983001 


19983037 


19983041 


19983077 


19983091 


19983092 


19982945 


19983017 


19983079 


19982912 


19982993 


19983014 


G 

G 

G 

G 

G 

G 

G 

Y 

Y 

Y 

Y 

Y 

Y 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

6 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Morse  Operations,  Inc. 

Dartford  Partnership  LLC. 

MBW  Investors  LLC. 

NEWCO. 

McCown  DeLeeuw  &  Co.  III.  LP. 

MBW  Investors  LLC. 

NEWCO. 

NE  Restaurant  Company.  Inc. 

Bertucci's  Inc. 

Bertucci's  Inc. 

Compaq  Computer  Corporation 

Digital  Equipment  Corporatioa 

Digital  Equipment  Corjxjration. 

Danaher  Corporation. 

Fluke  Corporatioa 

Fluke  Corporatioa 

Ira  Leon  Rennert. 

ASARCO  Incorporated. 

ASARCO  Incorporated. 

Robert  F.X.  Sillerman. 

Mugar  MLWLLC. 

Blackstone  Entertainment  LLC. 

NGC  Corporation. 

Dominion  Resources,  Inc. 

Dominion  Energy.  Inc. 

Domirxjn  Cogen  CA,  Inc. 

Ford  Motor  Company. 

Big  4  Rents,  Inc. 

Big  4  Rents,  Inc. 

Gordon  Gray,  Jr.  Tmst. 

Roy  P.  Disney. 

The  Apogee  Companies,  Inc. 

Navix  Radiology  Systems,  Inc. 

Fresenius  AG. 

Fresenius  Medical  Care  Moldings,  Inc. 

Gerakj  W.  Schwartz. 

Silicon  Graphics,  Inc. 

Cray  Research,  Inc. 

McCown  De  Leeuw  &  Co.  IV,  LP. 

MBW  Investors  LLC. 

NEWCO 

Aurora  Foods,  Inc. 

Fenway  Partners  Capital  FurxJ,  LP. 

MBW  Investors  LLC. 

NEWCO 

Partners  HealttiCare  System,  Inc. 

Newton-Wellesley  Health  Care  System,  Inc. 

Newton-Wellesley  Health  Care  System,  Inc. 

Henry  Crown  and  Company  {Not  Incorporated). 

ALLTEL  Corporation. 

ALLTEL  CorjxKation. 

Northland  Cranberries.  Inc. 

Michael  A.  Morello. 

Minot  Food  Packers,  Inc. 

Larry  Addington. 

Cyprus  Amax  Minerals  Company. 

Cyprus  Cumberland  Coal  Corporation. 

Cyprus  Mountain  Coals  Corporation. 

Cyprus  Southern  Realty  Corporation. 

Cyprus  Kanawha  Corporation. 

Amax  Coal  Company. 

Amax  Coal  Sales  Company. 

Ayrshire  Land  Company. 

Beech  Coal  Company. 

Meadowlark,  Inc. 

Cannelton,  Inc. 

Roaring  Creek  Coal  Company. 

Grassy  Cove  Coal  Mining  Company. 

General  Electric  Company. 

Kaynar  Technologies,  Inc. 

Kaynar  Technotogies,  Inc. 

Engineered  Support  Systems,  Inc. 
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Transaction  Granted  Early  Termination— Continued 

ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 
G 

George  W.  Andrews  and  Mary  Ann  Andrews. 
KECO  Industries,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  98-16877  Filed  6-23-98;  8:45  am) 

BILUNQ  CODE  «7S0-ei-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  941-0095] 

M.D.  Physicians  of  Southwest 
Louisiana,  Inc.;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  24.  1998. 
ADDRESSES:  Comment  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  DC.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer,  FTC/H-374..  Washington, 
D.C.  20580.  (202)  326-2932. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  followmg 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 


complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  June  19, 1998),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580, 
either  in  person  or  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  M.D.  Physicians  of  Southwest 
Louisiana  ("MDP").  The  agreement 
settles  charges  by  the  Federal  Trade 
Commission  ("Commission")  that  MDP 
has  violated  Section  5  of  the  Federal 
Trade  Commission  Act  by:  (1)  Fixing  the 
prices  and  other  terms  on  which  its 
members  would  deal  with  third-party 
payers;  (2)  collectively  refusing  to  deal 
with  third-party  payers;  and  (3) 
conspiring  to  obstruct  the  entry  of 
managed  care  into  Calcasieu  Parish, 
Louisiana. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  MDP  that  the 
law  has  been  violated  as  alleged  in  the 
complaint. 


The  Complaint 

Under  the  terms  of  the  agreement,  a 
proposed  complaint  would  be  issued  by 
the  Commission  along  with  the 
proposed  consent  order.  The  allegations 
in  the  Commission's  complaint  are 
summarized  below. 

MDP  is  a  physician  organization 
based  in  Lake  Charles,  Louisiana.  All  of 
the  members  of  MDP  are  physicians 
practicing  in  and  around  Calcasieu 
Parish,  Louisiana,  the  parish  in  which 
Lake  Charles  is  located.  During  the  time 
period  addressed  by  the  allegations  of 
the  complaint,  MDP  members 
constituted  a  majority  of  all  physicians 
practicing  in  Calcasieu  Parish, 
Louisiana.  In  certain  physician 
specialties,  MDP  members  constituted 
all  or  most  of  the  physician  specialists 
practicing  in  Calcasieu  Parish. 

MDP  was  formed  in  1987  as  a  vehicle 
for  its  members  to  deal  concertedly  with 
the  impending  entry  into  Calcasieu 
Parish  of  managed  care.  Beginning  in 
1987,  and  continuing  until  at  least  1994, 
when  MDP  first  learned  that  it  was 
under  investigation  by  the  staff  of  the 
Commission,  MDP  conspired  to  fix  the 
prices  and  other  terms  under  which  its 
members  dealt  with  third-party  payers. 
MDP  also  conspired  to  prevent  or  delay 
the  entry  into  Calcasieu  Parish  of 
managed  care. 

Until  1994,  MDP  members  refused  to 
participate,  either  individually  or 
collectively,  in  health  care  plans  offered 
by  Blue  Cross  and  Blue  Shield  of 
Louisiana,  the  Louisiana  State 
Employees  Group  Benefits  Program, 
Aetna  Insurance  Company,  Healthcare 
Advantage,  Inc.,  and  other  third-party 
payers  attempting  to  do  business  in 
Calcasieu  Parish. 

The  members  of  MDP  agreed  that 
MDP  would  represent  them  in 
negotiations  with  third-party  payers. 
MDP  functioned  as  the  exclusive 
representative  of  its  members.  Until 
1994,  the  members  of  MDP  dealt  with 
third-party  payers  only  though  MDP. 

MDP's  members  have  not  integrated 
their  medical  practices  in  any 
economically  significant  way,  nor  have 
they  created  any  efficiencies  that  might 
justify  this  conduct. 

MDP's  actions  have  harmed 
consumers  in  Calcasieu  Parish  by. 
among  other  things,  restraining 
competition  among  physicians. 
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depriving  consumers  of  the  benefits  of 

"ompetition  among  physicians, 
ncreasing  the  prices  that  consumers 
)ay  for  physician  services  and  medical 
nsurance  coverage,  and  depriving 

,:onsumers  of  the  benefits  of  managed 

jare. 

The  Proposed  Consent  Order 

The  proposed  consent  order  is 
lesigned  to  prevent  the  illegal  concerted 
iction  alleged  in  the  complaint,  while 
illowing  MDP  to  engage  in  legitimate 
oint  conduct.  Section  II  of  the  proposed 
irder  contains  the  core  operative 
Drovisions.  It  prohibits  MDP  from:  (1) 
Engaging  in  collective  negotiations  on 
oehalf  of  its  members;  (2)  orchestrating 
-oncerted  refusals  to  deal;  (3)  fixing 
orices,  or  any  other  terms,  on  which  its 
members  deal;  and  (4)  encouraging  or 
pressuring  others  to  engage  in  any 
activities  prohibited  by  the  order. 

Section  II  includes  a  proviso  allowing 
MDP  to  engage  in  conduct  (including 
;ollectively  determining  reimbursement 
and  other  terms  of  contracts  with 
oayers)  that  is  reasonably  necessary  to 
operate  (a)  any  "qualified  risk-sharing 
joint  arrangement,"  or  (b)  provided  MDP 
complies  with  the  order's  prior 
notification  requirements,  any 
■qualified  clinically  integrated  joint 
arrangement."  The  proviso  addresses 
the  arrangements  that  MDP  may  enter 
into,  rather  than  the  overall  nature  of 
'he  group,  because  a  physician  group 
may  enter  into  legitimate  arremgements 
with  some  third-party  payers  but  engage 
in  illegal  conduct  with  respect  to  others. 
For  the  purposes  of  the  order,  a 
'qualified  risk-sharing  joint 
arrangement"  must  satisfy  two 
conditions.  First,  it  must  be  one  in 
which  participating  physicians  share 
substantial  financial  risk.  The  order  lists 
ways  in  which  physicians  might  share 
financial  risk.  These  track  the  four  types 
of  financial  risk  sharing  set  forth  in  the 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care,  issued  jointly  by 
the  FTC  and  the  Department  of  Justice.^ 

Second,  to  be  a  "qualified"  risk 
sharing  arrangement,  the  arrangement 
must  also  be  non-exclusive,  both  in 
name  and  in  fact.  An  arrangement  that 
either  restricts  the  ability  of 
participating  physicians  to  contract 
outside  the  arrangement  (individually  or 
through  other  networks)  with  third- 
party  payers,  or  facilitates  refusals  to 
deal  outside  the  arrangement  by 
participating  physicians,  does  not  fall 
within  the  proviso.  Although  exclusive 
physician  joint  arrangements  are  not 


'  Statements  of  Antitrust  Enforcement  Policy  in 
Health  Care,  issued  August  28.  1996.  4  Trade  Reg. 
^p.  (CCH)  1 13.153. 


necessarily  anticompetitive,  they  can 
impair  competition,  particularly  when 
they  include  a  large  portion  of  the 
physicians  in  a  market.  In  light  of 
MDP's  large  share  of  the  physician 
market,  this  definition  does  not  permit 
MDP  to  form  exclusive  arrangements. 

A  "qualified  clinically  integrated  joint 
arrangement"  includes  arrangements  in 
which  the  physicians  undertake 
cooperative  activities  to  achieve 
efficiencies  in  the  delivery  of  clinical 
services,  without  necessarily  sharing 
substantial  financial  risk.  For  purposes 
of  the  order,  such  arrangements  are  ones 
in  which  the  participating  physicians 
have  a  high  degree  of  interdependence 
and  cooperation  through  their  use  of 
programs  to  evaluate  and  modify  their 
clinical  practice  patterns,  in  order  to 
control  costs  and  assure  the  quality  of 
physician  services  provided  through  the 
arrangement.  As  with  risk-sharing 
arrangements,  the  definition  of 
clinically  integrated  arrangement 
reflects  the  analysis  contained  in  the 
1996  FTC/DOI  Statements  of  Antitrust 
Enforcement  Policy  in  Health  Care.  In 
addition,  as  with  risk-sharing 
arrangements,  the  arrangement  must  be 
non-exclusive  in  light  of  MDP's  large 
share  of  the  market.  In  drafting  the 
definition  of  clinically  integrated 
arrangements,  the  Agencies  sought  to  be 
flexible  due  to  the  wide  range  of 
providers  who  may  participate,  types  of 
clinical  integration  possible,  and 
efficiencies  available.  Consequently,  the 
definition  of  a  clinically  integrated 
arrangements  is  by  necessity  less  precise 
than  that  of  a  risk  sharing  arrangement. 

In  order  for  a  qualified  clinically 
integrated  joint  arrangement  to  fall 
within  the  proviso.  MDP  must  comply 
with  the  order's  requirements  for  prior 
notification.  The  prior  notification 
mechanism  will  allow  the  Commission 
to  evaluate  a  specific  proposed 
arrangement  and  assess  its  likely 
competitive  impact,  in  order  to  help 
guud  against  the  recurrence  of  acts  and 
practices  that  have  restrained 
competition  and  consumer  choice. 

Section  III  requires  that  MDP  notify 
its  members  and  certain  third-parties 
about  the  order.  In  addition.  MDP  must, 
for  the  next  five  years,  distribute  copies 
of  the  complaint  and  order  to  new 
members  and  annually  publish  the 
complaint  and  order  in  any  annual 
report  or  newsletter  sent  to  MDP 
members. 

Sections  IV.  V.  and  VI  consist  of 
various  reporting  procedures,  consistent 
with  those  found  in  other  Commission 
consent  orders,  that  are  designed  to 
assist  the  Commission  in  monitoring 
compliance  with  the  order. 


Finally,  section  VII  terminates  the 
order  twenty  years  after  the  date  it  is 
issued,  in  accordance  with  Commission 
pohcy. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  98-16821  Filed  6-23-98;  8:45  am) 

BILLINQ  COOC  6750-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0197] 

Submission  for  0MB  Review; 
Comment  Request  Entitled  Service 
Contracting 

agency:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Notice  of  request  for  public 

comments  regarding  reinstatement  to  a 

previously  approved  OMB  clearance 

(3090-0197). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  reinstatement  of  a  previously 
approved  information  collection 
requirement  concerning  Service 
Contracting.  A  request  for  public 
comments  was  published  at  63  FR 
19920.  April  22.  1998.  No  comments 
were  received. 

DATES:  Comment  Due  Date:  July  24. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Al  Matera.  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer.  GSA  Desk  Officer.  Room  3235, 
NEOB,  Washington,  DC  20503.  and  to 
Marjorie  Ashby.  General  Services 
Administration  (MVP).  1800  F  Street    . 
NW..  Washington.  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  information  collection  3090- 
0197,  Service  Contracting.  This 
information  collection  is  necessary  to 
determine  whether  a  prospective 
contractor  is  responsible  by  obtaining 
information  regarding  financial  and 
other  capabilities  of  the  prospective 
contractor. 
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B.  Annual  Reporting  Burden 

Respondents:  2,200;  annual 
responses:  2.200;  average  hours  per 
response:  1;  burden  hours:  2,200. 

Copy  of  proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP),  Room  4011,  GSA 
Building.  1800  F  Street  NW., 
Washington.  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  June  16.  1998. 
Ida  M.  Ustad. 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  98-16724  Filed  6-23-98;  8:45  am] 

BILUNG  COOe  SB20-S1-M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0200] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Sealed 
Bidding 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  request  for  public 

comments  regarding  reinstatement  to  a 

previously  approved  OMB  clearance 

(3090-0200). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  reinstatement  of  a  previously 
approved  information  collection 
requirement  concerning  Sealed  Bidding. 
A  request  for  public  comments  was 
pubhshed  at  63  FR  19921,  April  22, 
1998.  No  comments  were  received. 
DATES:  Comment  Due  Date:  July  24, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  AI 
Matera,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer.  GSA  Desk  Officer.  Room  3235, 
NEOB.  Washington.  DC  20503,  and  to 
Marjorie  Ashby.  General  Services 
Administration  (MVP),  1800  F  Street 
NW,  Washington.  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 


reinstate  information  collection,  3099- 
0200,  Sealed  Bidding.  The  information 
requested  regarding  an  offerors  monthly 
production  capability  is  needed  to  make 
progressive  awards  to  ensure  coverage 
of  stock  items. 

B.  Annual  Reporting  Burden 

Respondents:  20;  annual  responses: 
20;  average  hours  per  response:  .10; 
burden  hours:  3.3. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  fi-om  the  GSA  Acquisition 
Policy  Division  (MVP).  Room  4011,  GSA 
Building.  1800  F  Street  NW, 
Washington.  DC  20405,  or  by 
telephoning  (202)  501-3822.  or  by 
faxing  your  request  to  (202)  501-3342. 

Dated:  June  16. 1998. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc.  98-16727  Filed  6-23-98;  8:45  am] 

BILUNG  COOE  8820-ei-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0227] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Termination  Liability  Schedule 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

action:  Notice  of  request  for  public 

comments  regarding  reinstatement  to  a 

previously  approved  OMB  clearance 

(3090-0227). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  reinstatement  of  a  previously 
approved  information  collection 
requirement  concerning  Termination 
Liability  Schedule.  A  request  for  public 
comments  was  published  at  63  FR 
19920,  April  22, 1998.  No  comments 
were  received. 

DATES:  Comment  Due  Date:  July  24, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Al  Matera.  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer.  GSA  Desk  Officer.  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 


Marjorie  Ashby,  General  Services 
Administration  (MVP).  1800  F  Street 
NW.,  Washington,  DC  20405. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  information  collection  3090- 
0227,  Termination  Liability  Schedule. 
This  information  would  permit  offers  on 
contracts  for  the  Information 
Technology  Fund  to  submit  a  schedule 
of  cancellation  charges.  Use  of 
Termination  Liability  provisions,  a 
standard  industry  practice,  equalizes  the 
interconnects  competitive  position 
relative  to  the  carriers,  saving  money 
and  increasing  competition. 

B.  Annual  Reporting  Burden 

Respondents:  60;  annual  responses: 
60;  average  hours  per  response:  2.5; 
burden  hours:  150. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Pohcy  Division  (MVP).  Room  4011,  GSA 
Building,  1800  F  Street  NW.. 
Washington,  DC  20405.  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  June  16, 1998. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  98-16722  Filed  6-23-98;  8:45  am] 

BILUNG  CODE  6820-«1-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0250] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Zero 
Burden  Information  Collection  Reports 

AGENCY:  Office  of  Acquisition  Pohcy, 

GSA. 

ACTION:  Notice  of  request  for  public 

comments  regarding  reinstatement  to  a 

previously  approved  OMB  Clearance 

3090-0250,  Zero  Burden  Information 

Collection  Reports. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  reinstatement  of  a  previously 
approved  information  collection 
requirement  concerning  Zero  Burden 
Information  Collection  Reports.  GSA 
proposed  to  use  a  single,  general  control 
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number  for  information  collections  that 
impose  no  burden  upon  the  public.  A 
request  for  public  comments  was 
published  at  63  FR  19264.  April  17. 
1998.  No  comments  were  received. 
DATES:  Comment  Due  Date:  July  24. 
1998.*  _ 

ADDRESSES:  Comments  regarding  this 
collection  of  information  should  be 
submitted  to:  Edward  Springer.  GSA 
Desk  Officer,  Room  3235,  NEOB, 
Washington.  DC  20503  and  to  Marjorie 
Ashby.  General  Services  Administration 
(MVP),  1800  F  Street  NW,  Washington. 
DC.  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Al  Matera.  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION:  The  GSA 
is  requesting  the  Office  of  Management 
and  Budget  (0MB)  to  reinstate 
information  collection,  3090-0250,  Zero 
Burden  Information  Collection  Reports. 
This  information  collection  consists  of 
reports  that  do  not  impose  collection 
burdens  upon  the  pubhc.  These 
collections  require  information  which  is 
already  available  to  the  public  at  large 
or  that  is  routinely  exchanged  by  firms 
during  the  normal  course  of  business.  A 
general  control  number  for  these 
collections  decreases  the  amount  of 
paperwork  generated  by  the  approval 
process.  Since  May  1992,  GSA  has 
published  two  rules  that  fall  under 
Information  Collection  3090-0250: 
"Implementation  of  Public  Law  99-506" 
published  at  56  FR  29442,  June  27. 
1991,  and  "Industrial  Funding  Fee" 
published  at  62  FR  38475,  July  18,  1997. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP),  Room  4011,  GSA 
Building.  1800  F  Street.  NW, 
Washington.  IX,  20405  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  June  16. 1998. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 

Acquisition  Policy. 

[FR  Doc.  9»-16728  Filed  6-23-98;  8:45  am] 

BILUNQ  COOE  6820-61 -M 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Notice  of 
Availability  of  Record  of  Decision; 
Construction  of  the  New  Federal 
Courthouse,  Seattle,  WA 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  as 


implemented  by  the  Council  of 
Environment  QKiality,  the  General 
Services  Administration  (GSA)  has  filed 
with  the  U.S.  Environmental  Protection 
Agency  and  made  available  to  other 
government  and  interest  private  parties, 
the  Record  of  Decision  concerning  the 
construction  of  the  new  Federal 
Courthouse,  Seattle,  Washington. 

The  Record  of  Decision  is  available 
for  review  at  the  following  location: 
Seattle  Public  Library,  1000  Fourth 
Avenue,  Seattle,  WA  (Documents  Desk). 
Additional  copies  are  available  by 
contacting  Michael  D.  Levine.  400  15th 
St.,  SW.,  Auburn,  WA  98001  or  call  253/ 
S31-7263.  The  document  is  also 
available  at  the  following  Internet 
address:  www.northwest.gsa.gov/pbs/ 
eis.htm. 
L.  Jay  Pearson, 
Regional  Administrator. 
[FR  Doc.  98-16737  Filed  6-23-98;  8:45  am) 

BtLUNQ  COOE  a620-34-M 


GENERAL  SERVICES 
ADMINISTRAITON 

Public  Buildings  Service;  Notice  of 
Availability  of  Draft  Environmental 
Impact  Statement  Disposition  of 
Governors  Island,  Upper  New  York 
Bay.  NY 

Pursuant  to  Section  102{2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  as 
implemented  by  the  Council  on 
Environmental  "Quality  (40  CFR  Parts 
1500-1508),  the  General  Services 
Administration  (GSA)  has  filed  with  the 
U.S.  Environmental  Protection  Agency 
and  made  available  to  other  government 
and  interested  private  parties,  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  disposition  of  surplus  federal 
real  property  known  as  Governors 
Island,  Upper  New  York  Bay,  New  York. 

The  Draft  EIS  is  on  file  at  New  York 
City  Hall,  Manhattan  Community 
District  #6,  Brooklyn  Community 
District  #6,  Andrew  Heiskell  Library  for 
the  Blind  and  Physically  Handicapped, 
Mid-Manhattan  Library,  NY  Public 
Library — New  Amsterdam  Branch,  NY 
Public  Library — Carroll  Gardens  Branch, 
NY  Public  Library— Red  Hook  Branch 
and  General  Services  Administration. 

Copies  of  the  Executive  Summary  of 
the  Draft  EIS  are  available  upon  request. 
Additional  information  may  be  obtained 
from  General  Services  Administration, 
Region  2,  Attention:  Peter  A.  Sneed,  26 
Federal  Plaza,  New  York,  New  York, 
10278,  (212)  264-3581. 

Written  comments  regarding  the  DEIS 
may  be  submitted  until  July  27. 1998 
and  should  be  addressed  to  General 


Services  Administration  in  care  of  the 
above  noted  individual.  A  pubUc 
hearing  is  scheduled  for  June  24, 1998 
at  the  U.S.  Customs  House,  1  BowUng 
Green,  Lower  Manhattan,  New  York; 
and  for  June  25, 1998  at  the  US  District 
Court,  225  Cadman  Plaza  East,  1st  Floor, 
Brooklyn,  New  York.  Both  hearings  will 
be  held  from  6:00  pm  to  8:00  pm. 

Dated:  Junel,  1998. 
Robert  Martin, 

Acting  Regional  Administrator  (2 A). 
[FR  Doc.  98-16725  Filed  6-23-98;  8:45  am] 

BILUNQ  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Fiscal  Year  1998  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications: 
Extensior^of  Application  Deadline  Date 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Notice  of  extension  of  deadline 
date  for  applications  to  carry  out 
research  on  Alzheimer's  Disease 
Caregiving  Options. 

SUMMARY:  This  notice  extends  the 
deadline  date  for  the  submission  of 
applications  under  Program 
Announcement  AoA  98-6,  Research" on 
Alzheimer's  Disease  Caregiving  Options, 
through  July  17, 1998. 

Dated:  June  15, 1998. 
Jeanette  C.  Takamura, 

Assistant  Secretary  for  Aging. 

[FR  Doc.  98-16763  Filed  6-23-98;  8:45  am) 

BILUNQ  COOE  41SO-40-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  98085] 

Young  People  In  Alternative  Education 
Settings:  Preventing  HIV  and  Other 
Sexually  Transmitted  Diseases  Notice 
of  Availability  of  Fiscal  Year  1998 
Funds 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  £umounces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  cooperative  agreements  for  the 
prevention  of  human  immunodeficiency 
virus  (HIV),  and  other  sexually 
transmitted  diseases  (STDs)  among 
young  people  in  alternative  educational 
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settings.  Applied  research  programs  that 
implement  and  evaluate  promising, 
multicomponent  interventions  to  reduce 
unprotected  sexual  intercourse  eunong 
young  people  in  alternative  educational 
settings  will  be  supported  under  this 
cooperative  agreement. 

Young  people  in  high-risk  situations 
for  HIV  and  other  STDs  are  served  in 
alternative  educational  settings,  which 
include:  alternative  schools,  and  school- 
based  or  school-linked  dropout 
prevention  programs,  and  dropout 
recovery  programs.  Alternative  schools, 
dropout  prevention  programs,  and 
dropout  recovery  programs  serve 
students  primarily  who  are  at  high  risk 
of  not  progressing  in  regular  high 
schools  (or  who  have  previously 
stopped  attending  school],  and  as  a 
result,  not  graduating,  as  well  as 
students  who  have  already  gotten  into 
disciplinary  trouble,  usually  related  to 
illegal  drug  use  or  violence.  Of 
particular  interest  are  alternative 
educational  settings  targeting 
adjudicated  young  people  (that  is, 
young  people  in  contact  with  the 
juvenile  justice  system),  although 
interventions  may  target  other  young 
people  in  high  risk  situations  served 
within  alternative  educational  settings. 
(See  Attachment  1  for  the  CDC's 
definition  of  young  people  in  high  risk 
situations.) 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  death  and 
improve  the  quaUty  of  life.  This 
announcement  is  related  to  priority 
areas  of  Family  Planning,  HIV  Infection, 
and  Sexually  Transmitted  Diseases.  (To 
order  a  copy  of  "Healthy  People  2000," 
see  the  section  "Where  To  Obtain 
Additional  Information.") 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(2)  (42  U.S.C. 
241(a)  and  247b(k)(2)]  of  the  Public 
Health  Service  Act,  as  amended. 
Regulations  are  set  forth  in  42  CFR  Part 
51b. 

Smoke-free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  PubUc  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
educational,  library,  day  care,  health 
care,  and  early  childhood  development 
services  are  provided  to  children. 


Eligible  Applicants 

Eligible  applicants  are  the  official 
educational,  juvenile  corrections,  public 
health,  family  planning,  and  substance 
abuse  agencies  of  the  State;  the  District 
of  Columbia  and  Puerto  Rico,  as  well  as 
local  governments,  nonprofit 
organizations,  academic  institutions, 
and  other  nonprofit  health,  family 
planning,  substance  abuse,  or  social 
service  providers.  All  applicants  must 
provide  evidence  that  demonstrates  a 
successful  history  of  working  iir 
partnership  with  interdisciplinary 
groups  of  health  researchers  and  local 
racial  and  ethnic  minority  communities 
on  applied  Social  and  behavioral  science 
projects. 

Residential  programs  in  which 
participants  receive  interventions  while 
institutionalized  both  weekdays  and 
weekends  are  not  eligible  to  avoid 
duplication  of  current  CDC  initiatives 
targeting  incarcerated  young  people. 

Note:  Effective  January  1,  1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  will  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant, 
cooperative  agreement,  contract,  loan,  or  any 
other  form. 

Availability  of  Funds 

Approximately  $600,000  is  aveiilable 
in  FY  1998  to  fund  up  to  two  awards. 
It  is  expected  that  awards  will  begin  on 
or  about  September  30,  1998,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  4  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  performance  and  the 
availability  of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23,  1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 


In  addition,  the  FY  1998  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Public  Law  105-78) 
states  in  Section  503  (a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relations,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislature 
itself.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

CDC  has  prioritized  programs 
reducing  sexual  risk  behavior  among 
young  people  in  high  risk  situations, 
particularly  among  young  men  having 
sex  with  men,  injection  drug  using 
young  people,  and  adjudicated  young 
people.  High  rates  of  HIV,  STDs,  and 
unintended  pregnancies  among  young 
people  point  to  a  need  for  interventions 
that  effectively  address  adolescent 
sexual  and  drug  use  behavior.  Several 
"Healthy  People  2000"  objectives  call 
for  effective  interventions  in  these  areas. 
The  1992  National  Health  Interview 
Survey  Youth  Risk  Behavior 
supplement  revealed  that  sexual  risk 
and  drug-use  behaviors  among  out-of- 
school  young  people  are  more  common 
than  among  their  in-school 
counterparts.  Programs  designed  to 
reach  students  at  risk  for  school  dropout 
are  an  important  strategy  to  provide 
health  education  and  activities  to 
prevent  behavior  that  may  put  them  at 
risk  for  HIV  and  STDs.  Evaluating  the 
effectiveness  of  prevention  programs 
within  these  settings  is  important  and 
has  been  rarely  undertaken. 

Alternative  schools  are  one  important 
avenue  for  reaching  young  people  who 
have  dropped  out  or  who  are  at  risk  of 
dropping  out  of  regular  school 
programs.  Within  the  United  States 
there  are  over  1300  free-standing 
alternative  schools  that  serve  280,000 
young  peoples  in  grades  8  or  higher. 
The  number  of  students  eru-olled  in 
such  programs  is  even  greater  when 
alternative  school  programs  within 
regular  schools,  and  after-school 
diploma  and  GED  programs  are 
included.  Such  educational  services  are 
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needed  given  the  number  of  young 
people  dropping  out  of  schools:  in  1994, 
11.4  percent  of  young  people  aged  16- 
24  dropped  out  of  school  without 
obtaining  a  high  school  diploma  or  GED. 
Studies  of  alternative  school  students 
in  Texas.  Montana,  Minnesota,  and 
Florida  demonstrate  high  rates  of  sexual 
risk  behaviors  strongly  correlated  with 
HIV,  STDs,  and  unintended  pregnancy. 
Young  people  in  drop-out  prevention 
programs  and  alternative  schools  exhibit 
higher  rates  of  sexual  risk  behavior  than 
their  counterparts  in  regular  schools 
including  higher  prevalence  of  sexual 
activity  (between  83  percent  and  97 
percent),  lower  prevalence  of  condom 
use  at  last  intercourse  (between  40 
percent  and  .60  percent),  and  higher 
prevalence  of  sex  with  multiple  partners 
(between  31  percent  and  43  percent). 
Young  people  in  drop-out  prevention 
programs  and  alternative  school  settings 
are  also  more  likely  to  report  a  prior 
pregnancy  (between  25  percent  and  40 
percent)  than  their  regular  school 
counterparts.  Further,  alternative  school 
students  report  a  high  prevalence  of 
drug  use,  including  alcohol,  marijuana, 
and  cocaine. 

Low  academic  and  occupational 
expectations,  academic  failure,  and 
school  dropout  are  strongly  and 
persistently  associated  with  contact 
v>nth  the  juvenile  justice  system.  Federal 
Bureau  of  Investigation  arrest  statistics 
reveal  that  criminal  offenses  for  males 
and  females  increase  in  early 
adolescence,  peak  in  late  adolescence, 
and  decrease  thereafter,  bringing  a 
higher  proportion  of  young  people  into 
contact  with  the  justice  system  than 
other  age  groups.  Alternative  school  and 
dropout  prevention  programs  that  serve 
adjudicated  young  people,  are  detailed 
in  "Reaching  Out  to  Youth  Out  of  the 
Education  Mainstream."  (To  order  a 
copy  of  "Reaching  Out  to  Youth  Out  of 
the  Education  Mainstream."  see  the 
section  "Where  To  Obtain  Additional 
Information.")  Community-based 
follow-up  programs  for  young  people 
that  reinforce  risk  reduction  behaviors 
have  been  shown  to  be  promising 
strategies,  and  could  be  implemented  in 
alternative  educational  settings.  Such 
programs  vary  in  the  timing  with  which 
they  intervene  as  young  people  progress 
through  the  juvenile  justice  system. 
Some  alternative  educational  programs 
are  preventive  and  implemented  at  the 
time  of  first  offense,  some  provide 
model  school  experiences  for 
incarcerated  young  people,  and  some 
are  implemented  after  juveniles  are 
released  from  incarceration  to 
reintegrate  them  with  the  mainstream 
educational  system. 


Although  there  is  a  clear  need  for 
interventions  to  reduce  sexual  risk 
behaviors  among  young  people  at  risk 
for  school  dropout,  little  research  has 
been  conducted  to  determine 
intervention  efficacy  for  this  population. 
While  alternative  and  dropout 
prevention  program  students  have  been 
exposed  to  mainstream  school  HIV  and 
STD  prevention  programs  at  relatively 
high  rates,  these  programs  may  not 
adequately  meet  the  needs  of  young 
people  at  high  risk.  One  study  of 
students  in  a  dropout  recovery  program 
in  Illinois  found  that  a  lack  of  tailored 
interventions  has  resulted  in  low  basic 
knowledge  regarding  sexual  risk,  as  well 
as  high  levels  of  risk  behavior. 

Purpose 

These  awards  will  support  evaluation 
of  promising  interventions  to  decrease 
sexual  risk  behaviors  among  young 
people  in  alternative  educational 
settings.  This  cooperative  agreement 
will  support  applied  research  that  meets 
the  following  criteria: 

1.  Identifies  a  promising  group-level 
intervention  based  on  a  sound 
theoretical  foundation.  Promising 
programs  are  those  with  demonstrated 
effectiveness  based  on  preliminary 
evaluation  data,  expert  appraisal,  or 
favorable  response  by  participants.  A 
rationale  should  be  provided  that 
justifies  use  of  the  intervention  in  the 
current  population  and  setting. 
Programs  may  be»revised,  improved,  or 
updated  for  purposes  of  the  current 
research. 

2.  Implements  and  evaluates 
intervention  strategies  among  young 
people  in  alternative  educational 
settings  to  reduce  sexual  risk  behavior. 

3.  Collaborates  with  academic, 
program,  and  community  partners  in 
conducting,  and  evaluating  the 
proposed  intervention,  and  proposes  to 
work  with  partners  throughout  the 
project  period  to  sustain  successful  * 
interventions  beyond  the  project's 
duration. 

Program  Requirements 

Studies  will  be  quasi-experimental  or 
experimental  in  design  and  should 
measure  knowledge,  attitudes,  and 
behavior  related  to  HIV  and  other  STDs. 
Measures  of  behavior  should  include, 
but  are  not  limited  to,  abstinence, 
correct  and  consistent  condom  use 
among  sexually  active  young  people, 
past  sexual  experience  including 
victimization.  measiu«s  of  number  of 
partners,  and  frequency  of  sexual 
intercourse.  While  the  major  focus  of 
the  cooperative  agreement  is  to  decrease 
HIV  and  STD  related  risk  behaviors, 
interventions  may  include  as  a 


secondary  focus  reducing  the 
prevalence  of  alcohol  and  drug  use.  or 
sexual  behaviors  related  to  unintended 
pregnancy,  including  increasing  _ 

effective  contraceptive  use  among 
sexually  active  young  people. 

Studies  should  include  at  least  two 
sites  in  which  the  intervention  will  be 
implemented,  and  sites  or  individual 
participants  (or  some  other  justified 
sampling  unit)  should  be  randomized  to 
the  control  or  comptuison  condition  or 
the  experimental  condition.  Studies 
should  be  designed  to  follow-up 
participants  at  least  12  months  after  the 
end  of  the  intervention.  Extensive 
strategies  to  maintain  an  adequate 
response  rate  throughout  the  follow-up 
will  be  of  critical  importance.  The 
overall  evaluation  of  these  programs 
will  include  both  process  and  outcome 
evaluation  components. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Establish  and  maintain  staff 
positions  allocated  to  specific 
responsibilities,  with  at  least  a  50 
percent  time  research  director  and  a  100 
percent  time  project  director  with 
training,  experience,  and  authority 
sufficient  to  achieve  the  objectives  of 
this  program  armouncement. 

2.  Identify  and  implement  a 
promising  intervention  designed  to 
reduce  sexual  risk  behavior  among 
young  people  in  alternative  educational 
settings.  Examples  include,  but  are  not 
limited  to,  the  following: 

(a)  Increasing  knowledge  about  HIV 
and  other  STDs,  and  promoting 
attitudes  and  behavioral  intentions  that 
support  reductions  in  sexual  risk 
behavior. 

(b)  Providing  skill-based  training  that 
increases,  through  modeling  and 
practice,  decision-making  and 
communication  skills  that  support 
reduction  of  sexual  risk  behaviors. 

(c)  Identifying,  creating,  or  mobiUzing 
school,  family,  peer,  and  other  social 
networks  to  support  and  reinforce 
sexual  risk  reduction  through  activities 
including,  but  not  limited  to,  mentoring, 
peer-infiuence,  familial  involvement, 
increased  communication  with  sexual 
partners,  community  involvement,  or 
social  diffusion. 

(d)  Promoting  resiliency,  social  skills, 
and  youth  assets  through  a  youth 
development  approach. 

(e)  U  alcohol  and  drug-related 
behavior  is  a  secondary  focus,  then 
promoting  knowledge,  attitudes, 
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behavioral  intentions,  and  behavior  to 
reduce  alcohol  and  illegal  drug  use,  or 
to  reduce  harm  associated  with  use. 

(0  If  pregnancy  prevention  is  a 
secondary  focus,  then  increasing 
knowledge,  attitudes,  emd  behavioral 
intentions  and  behavior  to  increase 
effective  contraceptive  use  (which  may 
include  multiple  methods  of 
contraception)  to  prevent  HIV,  STD,  and 
unintended  pregnancy  among  sexually 
active  young  people. 

3.  Measure  the  success  of 
interventions  with  targeted  populations 
in  comparison  to  a  control/comptirison 
group.  Self-reported  outcome  measures 
may  include,  but  are  not  limited  to: 

(a)  Past  sexual  experience,  including 
sexual  victimization; 

(b)  Sexual  initiation; 

(c)  Correct  and  consistent  condom  use 
among  sexually  active  young  people; 

(d)  Knowledge,  attitudes,  and 
behavioral  intentions  to  reduce  sexual 
risk  behavior; 

(e)  Number  of  sexual  partners  and 
frequency  of  sexual  intercourse; 

(0  Number  of  STDs  diagnosed; 

(g)  HIV  testing  reported  by 
participants; 

(h)  Social  assets,  communication 
skills,  perception  of  peer  norms, 
increased  integration  in  familial  and 
community  networks; 

(i)  If  alcohol  and  drug-related 
behavior  is  a  secondary  focus,  then 
knowledge,  attitudes,  behavioral 
intentions,  and  alcohol  and  drug  use 
behavior,  and  the  impact  of  alcohol  and 
drug-use  on  sexual  risk  behaviors;  and 

(j)  If  pregnancy  prevention  is  a 
secondary  focus,  then  knowledge, 
attitudes,  behavioral  intentions,  and 
behavior.  Measures  may  include,  but  are 
not  limited  to,  number  of  pregnancies  in 
the  sample,  and  effective  contraception 
use  (including  multiple  methods) 
among  sexually  active  young  people. 

4.  E)evelop  and  refine  research 
questions  and  methods,  conceptual 
frameworks,  measurement  and  analysis 
strategies,  and  intervention  protocols  so 
that  findings  can  be  used  to  facilitate 
national  efforts  to  prevent  HIV  and 
STDs  among  young  people  in  alternative 
educational  settings.  This  may  require 
modifying  conceptual  frameworks, 
sampling  plans,  data  collection 
instruments,  intervention  activities,  and 
other  elements  of  the  applicant's 
proposal  to  meet  the  program  goals. 

5.  Develop,  revise,  and  submit  a 
written  justification  package  and  other 
documentation  necessary  for  obtaining 
Office  of  Management  and  Budget 
(OMB)  clearance. 

6.  Collaborate  and  coordinate  efforts 
with  appropriate  educational, 
corrections,  health,  substance  abuse, 


youth-serving,  community -based,  and 
minority  organizations  who  deliver 
services  or  interventions  to  the  targeted 
populations.  Include  members  of  the 
targeted  population  in  planning, 
developing,  and  revising  the  research 
and  intervention  activities  whenever 
appropriate  and  feasible.  Collaborate 
with  service  providers  to  sustain 
successful  interventions  beyond  the 
duration  of  the  project. 

7.  Develop  a  plan  for  disseminating 
results  of  the  research  to  members  of  the 
scientific,  programmatic,  and  targeted 
communities. 

8.  Ehsseminates  evaluation  findings 
through  peer-reviewed  publications  and 
presentations. 

B.  CDC  Activities: 

1.  Provide  scientific  and  technical 
assistance  in  the  design  and 
development  of  the  research,  and 
evaluation  protocols,  selection  of 
measures  and  instruments,  operational 
plans  and  objectives,  and  data  analysis 
strategies. 

2.  Provide  scientific  and  technical 
coordination  of  the  general  operation  of 
the  research  project,  including  data 
management  support. 

3.  Participate  in  the  analysis  of  data 
gathered  from  program  activities  and  the 
reporting  of  results. 

4.  Conduct  site  visits  to  assess 
program  progress. 

5.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  the 
progress  report  and  financial  status 
report  must  be  submitted  on  an  annual 
basis  and  are  due  90  days  after  the  end 
of  the  budget  period.  The  progress 
report  must  include  the  following  for 
each  program,  function,  or  activity 
involved:  (1)  a  brief  program 
description;  (2)  a  comparison  of  actual 
accomplishments  to  goals  and  objectives 
established  for  the  12-month  period;  (3) 
explanations  for  all  goals  or  objectives 
either  delayed  or  not  accomplished  and 
a  plan  of  corrective  action;  (4)  data  on 
participation  in  intervention  and 
research  activities,  including  numbers 
of  completed  baseline  and  follow-up 
interviews,  and  recruitment  and 
retention  rates  (5)  other  pertinent 
information  including,  when 
appropriate,  analysis  and  explanation  of 
unexpectedly  high  costs  for 
performance.  All  manuscripts  supported 


in  part  or  whole  by  the  cooperative 
agreement  will  be  required  to  go 
through  CDC  clearance  before 
submission  for  publication. 

A  final  financial  report  is  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  are  submitted 
to  the  Grants  Management  Office,  CDC. 

Application  Content 

Applications  must  be  developed  in 
accordance  with  PHS  Form  5161-1 
(OMB  Number  0937-0189).  information 
contained  in  the  program 
announcement,  and  the  instructions  and 
format  provided  below. 

Applications  should  describe: 

1.  The  identification  of  a  promising 
program  to  reduce  sexual  risk  behavior 
among  young  people  in  alternative 
educational  settings,  iiK:luding  a 
theoretical  basis,  rationale,  and 
explanation  of  previous  use. 

2.  Implementation  and  evaluation  of 
an  intervention  to  reduce  unprotected 
sexual  intercourse  among  young  people 
in  alternative  educational  settings, 
including  the  evaluation  design, 
sampling  plan,  and  analysis  strategy. 

3.  A  feasible  and  timely  strategy  for 
disseminating  findings  from  this 
research  to  scientific,  public  health,  and 
community  partners,  and  e^orts  to  be 
made  throughout  the  project  to  ensure 
that  the  intervention  will  be  sustained 
once  Federal  funding  ends. 

The  application  should  include  a 
general  introduction,  followed  by  one 
narrative  subsection  per  application 
content  element  (A-H)  in  the  order  in 
which  the  elements  appear  below.  Each 
narrative  subsection  should  be  labeled 
with  the  element  title  and  contain  all  of 
the  information  needed  to  evaluate  that 
element  of  the  appHcation  (except  for 
curriculum  vitae,  references, 
intervention  descriptions  and  materials, 
and  letters  of  support  that  are 
appropriate  for  the  appendixes). 

A.  Intervention  Plan 

1.  Provide  a  review  of  the  relevant 
literature  to  provide  a  theoretical, 
empirical,  and  programmatic 
justification  for  the  proposed  research, 
and  clearly  describe  how  the  proposed 
intervention  will  advance  efforts  to 
prevent  HIV  and  STDs  among  young 
people  in  alternative  educational 
settings. 

Specifically,  the  application  should 
include  explicit  models  (with  schematic 
drawings)  that  illustrate  factors  to  be 
modified  through  the  intervention  and 
to  explain  the  mechanisms  by  which 
outcome  effects  are  produced. 

2.  Discuss  why  the  intervention  is 
promising,  to  include  a  discussion  of 
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the  settings  and  populations  in  which 
the  intervention  was  previously 
implemented.  Intervention  descriptions 
and  materials  should  be  provided  if 
possible.  Discuss  feasibility  cuid 
acceptability  of  the  intervention  in  the 
selected  setting. 

B.  Research  Plan 

1.  Specify  a  set  of  clear  and  testable 
research  questions  and  hypotheses  that 
are  responsive  to  the  intended  purposes 
of  the  research  sought  under  this 
cooperative  agreement. 

2.  Describe  all  aspects  of  the  study 
design  and  methods  including  the 
evaluation  design  (both  process  and 
outcome)  and  how  threats  to  vaUdity 
will  be  handled;  a  detailed  description 
of  the  targeted  population,  including  but 
not  limited  to  age,  grade,  sex,  race, 
socioeconomic  status,  HIV  and  STD  risk 
factors,  and  how  the  population  will  be 
accessed;  instrumentation;  the  sampling 
strategy  (including  a  justification  for  the 
sampling  unit),  sample  size,  and  power 
analysis  justifying  the  sample  size  and 
including  an  indication  of  expected 
effect  sizes,  the  randomization  strategy; 
training  plans  for  individuals  collecting 
data,  and  data  collection  plans, 
including  but  not  limited  to,  linking 
participants'  responses  between 
measurement  periods. 

3.  Describe  expected  sample  attrition. 
Describe  how  study  participants  will  be 
tracked  and  what  strategies  will  be  used 
to  increase  retention. 

4.  Describe  how  the  intervention 
implementation  process  will  be 
measured  and  how  the  findings  will  be 
used  to  monitor  implementation  and 
provide  feedback  to  staff,  and  to 
explicate  other  findings.  Include  plans 
to  maintain  detailed  records  of  the  costs 
involved  in  implementation  such  that 
cost-effectiveness  estimates  can  be 
derived. 

5.  Describe  the  plans  and  quaUty 
assurance  monitoring  for  data 
management,  analysis,  and 
interpretation. 

6.  Describe  key  dissemination 
products  including  peer-reviewed 
publications  and  presentations  that  can 
be  used  by  program  planners,  policy 
makers,  and  other  interested  parties. 

7.  Describe  the  potential  limitations  of 
the  results  given  the  complexity  of  the 
research  focus,  the  targeted  population, 
and  the  applied  nature  of  the 
evaluation;  to  whom  the  findings  will  be 
generalizable;  and  how  they  can  be  used 
to  develop  national  recommendations 
for  reducing  unprotected  sexual 
intercourse  among  young  people  in 
alternative  educational  settings. 

8.  As  appropriate  and  necessary, 
provide  for  the  inclusion  of  women  and 


racial  and  ethnic  minority  groups  as 
required  by  CDC/ATSDR  policy,  or, 
where  inclusion  is  inappropriate  or  not 
feasible,  provide  an  explanation  for  the 
exclusion  of  women  and  racial  and 
ethnic  minority  groups  from  the 
research  design.  (See  "Other 
Requirements"  section  of  this 
announcement  for  details.) 

C.  Research  and  Intervention  Capacity 

1.  Demonstrate  the  feasibility  of  the 
proposed  research  by  providing  a 
detailed  timeline,  with  specific 
products,  specifying  which  staff  person 
will  be  responsible  for  which  task. 

2.  Describe  the  research  team  and 
show  that  the  proposed  research  staff  for 
the  project  represent  an 
interdisciplinary  team  of  behavioral  and 
social  scientists  with  the  scientific 
training  and  the  previous  scientific  and 
practical  experience  needed  to  conduct 
and  complete  high  quahty  research 
within  the  specified  timeline,  as 
evidenced  by  the  successful  completion 
of  past  research  in  the  areas  proposed  in 
this  application.  Describe  previous 
service  or  research  conducted  with  this 
population. 

3.  Demonstrate  the  adequacy  of  the 
proposed  staff,  through  curriculum  vitae 
and  position  descriptions  that  detail 
responsibilities,  to  carry  out  all 
proposed  activities  (i.e.,  sufficient  in 
number,  percentage  of  time 
commitments,  behavioral  or  social 
scientists  in  key  project  positions,  and 
quahfications). 

4.  Describe  the  facilities,  data 
processing  and  analysis  capacity,  and 
systems  for  management  of  data  security 
and  participant  confidentiality. 

D.  Collaboration  and  Sustainability 

1.  Describe  how  academic,  program, 
and  community  partners  will  participate 
in  developing,  conducting,  and 
evaluating  the  proposed  research. 
Specifically,  describe  the  involvement 
of  appropriate  key  organizations  and 
members  of  the  targeted  population  and 
discuss  previous  work  of  the  proposed 
collaborators.  Include  letters  of  support 
from  proposed  collaborating 
organizations  indicating  willingness  to 
participate  in  the  proposed  research, 
including  but  not  limited  to,  evidence  of 
past  successful  collaboration, 
willingness  to  be  randomized  to  a 
control/comparison  or  experimental 
condition,  and  containing  information 
on  the  number  and  demographic 
characteristics  of  young  people  served. 

2.  Define  the  responsibilities  of 
collaborating  partners. 

3.  Discuss  efforts  to  be  made 
throughout  the  project  period  to  ensure 


that  the  intervention  will  be  sustained 
once  Federal  funding  ends. 


E.  Dissemination 

Provide  a  clear  dissemination  plan  to 
include  but  not  Umited  to.  the  timely 
sharing  of  findings  with  local  partners; 
and  include  a  plan  to  work  with  CDC 
and  other  sites  to  ensure  that  analysis 
and  production  of  peer-reviewed 
papers,  and  reports  give  priority  to 
findings  that  can  be  used  to  develop 
national  prevention  recommendations 
for  yoimg  people  in  alternative 
educational  settings  to  prevent  HIV  and 
STDs. 

F.  Budget  with  Justification 

Provide  a  detailed  budget  request  and 
complete  line-item  justification  that  is 
consistent  with  the  proposed  activities. 

G.  Human  Subjects 

Describe  any  risks  to  human  subjects 
and  the  procedures  that  will  be  used  to 
protect  human  subjects  both  through 
local  institutional  review  boards. 
Involvement  by  the  CDC  in  the  design, 
analysis,  and  dissemination  of  research 
involving  human  subjects  also  requires 
the  study  to  be  cleared  through  the  CDC 
human  subjects  review  process.  The 
applicant  will  be  responsible  for 
providing  assurance  in  accordance  with 
the  appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Typing  and  Mailing 

Applicants  are  required  to  submit  an 
original  and  two  copies  of  the 
application.  The  application  may  not 
exceed  60  single-spaced  pages  in  length, 
excluding  appendixes.  Provide  a  one- 
page  abstract  of  the  proposal.  Number 
all  pages  clearly  and  sequentially  and 
include  a  complete  Table  of  Contents  to 
the  application  and  its  appendixes.  The 
original  and  each  copy  of  the 
application  must  be  submitted 
unstapled  and  unbound.  Print  all 
material,  single-spaced,  in  a  12-point  or 
larger  font  on  8.5"  by  11"  paper,  with  at 
least  1"  margins  and  printed  on  one  side 
only. 

Evaluation  Criteria  (Total  100  Points) 

Objective  Review  panels  evaluate  the 
scientific  and  technical  merit  of 
applications  and  their  responsiveness  to 
the  information  requested  in  the 
"Application  Content"  section  above. 
Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Intervention  Plan  (20  Points) 

1.  The  extent  to  which  the  research 
proposed  will  advance  efforts  to  reduce 
the  risk  of  HTV  and  other  STDs  among 
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young  people  in  alternative  educational 
settings.  The  extent  to  which  the 
intervention  represents  a  careful 
application  of  a  theoretically, 
empirically,  and  programmatically 
justified  prevention  approach;  can  be 
expected  to  produce  the  intended  effect; 
and  can  be  evaluated  by  using  a 
scientifically  rigorous  evaluation  design 
and  methods. 

2.  The  extent  to  which  the 
intervention  is  promising,  and  has  the 
potential  for  use  with  young  people  in 
alternative  educational  settings  or  with 
populations  served  in  alternative 
educational  settings  (such  as 
interventions  designed  for  adjudicated 
yoimg  people). 

B.  Research  Plan  (30  Points) 

1.  The  clarity  and  testability  of  the 
research  questions  and  hypotheses,  emd 
the  extent  to  which  the  questions  are 
responsive  to  the  intended  purposes  of 
the  research  sought  under  this 
coop)erative  agreement. 

2.  The  extent  to  which  the  study  and 
evaluation  design  and  methods  are 
scientifically  sound  and  capable  of 
producing  the  intended  results,  and  will 
result  in  the  adequate  recruitment  of 
participants. 

3.  The  adequacy  with  which  study 
participants  will  be  tracked,  and  the 
extent  to  which  strategies  presented  are 
likely  to  produce  adequate  retention  of 
participants. 

4.  The  extent  to  which  the 
intervention  implementation  process 
can  be  measured  and  findings  used  to 
replicate  the  intervention  in  other 
settings,  including  cost-benefit 
estimates. 

5.  The  extent  to  which  the  plans  for 
data  management,  analysis,  and 
interpretation  are  clear,  appropriate  and 
are  adequately  monitored  for  quality. 

6.  The  extent  to  which  dissemination 
products  will  result  in  the  generation  of 
peer-reviewed  papers  and  presentations. 

7.  The  extent  to  which  the  evaluation 
will  provide  results  that  are 
scientifically  sound,  generalizable,  and 
useful  for  developing  national 
recommendations  for  reducing 
unprotected  sexual  intercourse  among 
young  people  in  alternative  educational 
settings. 

8.  The  extent  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women  and 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(a)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(b)  The  proposed  justification  when 
representation  is  limited  or  absent. 


(c)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(d)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits  will  be  documented. 

C.  Research  and  Intervention  Capacity 
(25  Points) 

1.  The  feasibility  of  the  proposed 
research  plan  and  the  adequacy  of  the 
timeline  with  specific  products. 

2.  The  extent  to  which  the  proposed 
research  staff  for  the  project  represent 
an  interdisciplinary  team  of  behavioral 
and  social  scientists  with  the  scientific 
training  and  the  previous  scientific  and 
practical  experience  needed  to  conduct 
and  complete  high  quality  research 
within  the  specified  timeline,  as 
evidenced  by  the  successful  completion 
of  past  research  in  the  areas  proposed  in 
this  application.  The  extent  of  the 
applicant's  familiarity  with,  access  to, 
and  good  working  relationships  with 
young  people  in  this  setting,  as 
evidenced  by  previous  service  or 
research  with  proposed  population. 

3.  The  adequacy  of  the  proposed  staff 
to  conduct  all  proposed  activities  (i.e., 
sufficient  in  number,  percentage  of  time 
commitments,  behavioral  scientists  in 
key  project  positions,  and 
qualifications). 

4.  The  adequacy  of  facilities,  data 
processing  and  analysis  capacity,  and 
systems  for  management  of  data  security 
and  participant  confidentiality. 

D.  Collaboration  and  Sustainability  (15 
Points) 

The  extent  to  which  the  applicant 
includes  academic,  program,  and 
community  partners  in  developing, 
conducting,  and  evaluating  the 
proposed  research,  and  to  sustain  the 
intervention  after  completion  of  the 
research  as  evidenced  by  inclusion  of 
appropriate  key  organizations,  members 
of  the  targeted  population,  and  selected 
collaborators;  defined  responsibiUties 
for  organizations  and  individuals;  and 
planned  efforts  to  ensure  that  the 
intervention  will  be  sustained  once 
Federal  funding  ends. 

E.  Dissemination  (10  Points) 

The  extent  to  which  the 
dissemination  plan  is  clearly  articulated 
and  includes  the  timely  sharing  of 
findings  with  local  partners  and  a  plan 
to  work  with  appropriate  others  to 
ensure  production  of  papers  and 
presentations. 


F.  Budget  (Not  Weighted) 

Extent  to  which  the  budget  is 
reasonable,  itemized,  clearly  justified, 
and  consistent  with  the  intended  use  of 
the  funds. 

G.  Human  Subjects  (Not  Weighted) 

Whether  or  not  exempt  from  the 
£)epartment  of  Health  and  Human 
Services  regulations,  procedures  must 
be  adequate  for  the  protection  of  human 
subjects.  Recommendations  on  the 
adequacy  of  protections  include:  (1) 
protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  or  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  or  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  (ORG)  has  concerns  related  to 
human  subjects,  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable. 

Content  of  Noncompeting  Continuation 
Applications 

In  compliance  with  45  CFR 
74.51(b)(d),  45  CFR  92.10(b)(4)  and 
92.40(b),  annual  noncompeting 
continuation  appUcations  submitted 
within  the  project  period  need  only 
include: 

A.  A  brief  progress  report  that 
describes  the  accompUshments  of  the 
previous  budget  period. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  etc.)  not  included  in  the  year 
01  application. 

C.  An  armual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  rejustification. 
Simp^  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items.  Supporting  justification  should 
be  provided  where  appropriate. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  which  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
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SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
reconunendations  on  applications 
submitted  to  CDC.  they  should  send 
them  to  Sharon  P.  Onim.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  Atlanta,  GA 
30305,  no  later  than  30  days  after  the 
application  deadline  date.  The  Program 
Aimouncement  Number  and  Program 
Title  should  be  referenced  on  the 
docimient.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  hie  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/ or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

b.  A  summary  of  the  project  that 
should  be  titled  "PubUc  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

(1)  A  description  of  the  population  to 
be  served; 

(2)  A  simimary  of  the  services  to  be 
provided;  and. 

(3)  A  description  of  the  coordination 
plans  with  the  appropriate  State  Ad/ or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  nimiber  is  93.938. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
imder  the  Paperwork  Reduction  Act. 


Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations.  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  appUcant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Women  and  Racial  and  Ethnic  Minority 
Groups 

It  is  the  policy  of  the  CDC  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  to  ensure  that 
individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian  or 
Alaska  Native.  Asian.  Black  or  African 
American,  Native  Hawaiian  or  Pacific 
Islander,  and  White.  There  will  be  two 
categories  for  data  on  ethnicity: 
"Hispanic  or  Latino"  and  "Not  Hispanic 
or  Latino."  Apphcants  shall  ensure  that 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compeUing  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 
conducting  review  for  scientific  merit, 
review  groups  will  evaluate  proposed 
plans  for  inclusion  of  minorities  and 
both  sexes  as  part  of  the  scientific 
assessment  of  scoring. 

This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951. 
dated  Friday,  September  15, 1995. 

HIV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled  Content  of  AIDS- 
Related  Written  Materials.  Pictorials. 
Audiovisuals,  Questionnaires.  Survey 
Instrvunents.  and  Educational  Sessions 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 


the  State  health  department's  HIV/ AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  designated  representative)  of  a  State 
or  local  health  department.  The  names 
of  the  review  panel  members  must  be 
listed  on  the  Assurance  of  Compliance 
for  CDC  0.1113.  which  is  also  included 
in  the  application  kit.  The  recipient 
must  submit  the  program  review  panel's 
report  that  indicates  all  materials  have 
been  reviewed  and  approved. 


Application  Submission  and  Deadline 

An  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
5/96.  OMB  Number  0937-0189)  must  be 
submitted  to  Sharron  P.  Onun.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  300,  Mail 
Stop  E-18,  Atlanta,  GA  30305,  on  or 
before  August  3,  1998. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  retiuned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(l_888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  Number  of  interest.  You 
will  receive  a  complete  program 
description  and  information  on 
apphcation  procedures  and  application 
forms.  If  you  have  questions  after 
reviewing  the  contents  of  all  the 
docxmients,  business  management 
technical  assistance  may  be  obtained 
from  Glynnis  Taylor,  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
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Paces  Ferry  Road,  NE.,  Room  300,  Mail 
Stop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6593,  by  fax  (404) 
842-6513,  or  by  the  Internet  address: 
gldl@cdc.gov. 

Programmatic  technical  assistance 
and  information  about  studies  cited  in 
this  announcement  may  be  obtained 
from  Leah  Robin,  Ph.D.,  Division  of 
Adolescent  and  School  Health,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention  (CE)C), 
4700  Buford  Highway,  NE.,  Mail  Stop 
K-33,  Atlanta,  GA  30341-3717; 
telephone  (770)  488-3210,  or  by  the 
Internet  address:  ler7@cdc.gov. 

You  may  obtain  this  announcement, 
and  other  CDC  announcements,  from 
one  of  two  Internet  sites  on  the  actual 
publication  date:  CDC's  homepage  at 
http://www.cdc.gov  or  at  the 
Government  Printing  Office  homepage 
(including  free  on-line  access  to  the 
Federal  Register  at  http:// 
www.access.gpo.gov). 

Please  refer  to  Announcement 
Number  98085  when  requesting 
information  and  submitting  an 
apphcation. 

Potential  applicants  may  obtain  a 
copy  of: 

1.  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-O),  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1), 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

2.  "Reaching  Out  to  Youth  Out  of  the 
Education  Mainstream"  (NCJ 163920). 
referenced  in  the  section  entitled 
"Background,"  through  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention's  Juvenile  Justice 
Clearinghouse,  P.O.  Box  6000, 
Rockville,  MD  20849-6000;  telephone 
(800)  638-8736;  E-mail: 
aksncirs@ncirs.org. 

Dated:  June  18, 1998. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

Attachment  1 

Youth  in  High-Risk  Situations 

The  following  is  the  Centers  for  Disease 
Control  and  Prevention's  definition  of  youth 
in  high-risk  situations.  (From  CDC,  "Report 
of  the  Fourth  Meeting  of  the  CDC  Advisory 
Committee  on  the  Prevention  of  HIV 
Infection."  November  7-8,  1990.) 

Young  people  between  the  ages  of  10  and 
24  who  fit  at  least  one  of  the  following 
categories  are  considered  at  high  risk  for  HIV 
infection: 


1.  Homeless  youth 

2.  Runaway  youth 

3.  Youth  not  in  school  and  unemployed 

4.  Youth  requiring  drug  or  alcohol 
rehabilitation 

5.  Youth  who  interfece  with  the  juvenile 
corrections  system 

6.  Medically  indigent  youth 

7.  Youth  requiring  mental  health  services 

8.  Youth  in  foster  homes 

9.  Migrant  farm  worker  youth 

10.  Gay  or  lesbian  youth 

11.  Youth  with  STDs,  especially  genital  ulcer 
disease 

12.  Sexually  abused  youth 

13.  Sexually  active  youth 

14.  Pregnant  youth 

15.  Youth  seeking  counseling  and  testing  for 
HIV  infection 

16.  Youth  with  signs  and  symptoms  of  HIV 
infection  or  AIDS  without  alteraative 
diagnosis 

17.  Youth  who  barter  or  sell  sex 

18.  Youth  who  use  illegal  injected  drugs 
(including  crack  cocaine) 

Some  characteristics  of  youth  who  fit  the 
definition  of  youth  at  high  risk  for  HIV 
infection  pose  barriers  to  effective 
intervention.  Those  characteristics  include: 

1.  feeling  invulnerable  to  disease; 

2.  having  little  adult  sup>ervision.  whether  at 
home,  having  run  away  from  home,  or 
having  been  asked  to  leave  home; 

3.  a  history  of  emotional,  sexual,  and/or 
physical  abuse: 

4.  distrust  of  adults; 

5.  serious  emotional  and  personal  problems: 

6.  disenfranchised  from  institutions  that 
normally  provide  structvire  and  support: 
and 

7.  difficulty  filling  basic  human  needs  for 
food,  shelter,  money,  and  safety — 
consequently  placing  prevention  of  HIV 
infection  a  low  priority. 

(FR  Doc.  98-16766  Filed  6-23-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
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Guidance  on  FDA's  Expectations  of 
Medical  Device  Manufacturers 
Concerning  the  Year  2000  Date 
Problem 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Guidance  on  FDA's  Expectations  of 
Medical  Device  Manufacturers 
Concerning  the  Year  2000  Date 
Problem."  The  guidance,  which  is 
included  in  this  notice,  is  a  Level  1 
guidance  that  is  immediately  effective 
in  accordance  with  FDA's  good 


guidance  practices  (GGP's)  criteria, 
which  allow  immediate  implementation 
of  guidance  that  is  necessary  for  public 
health  reasons.  FDA  will  receive 
comments  on  the  guidance  at  any  time 
and  consider  them  in  determining 
whether  to  amend  the  current  guidance. 
DATES:  This  guidance  is  effective  June 
24,  1998.  Submit  written  comments  by 
September  22, 1998.  After  the  close  of 
the  comment  period,  written  comments 
may  be  submitted  at  any  time  to  Thomas 
B.  Shope  (address  below). 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance  in  this 
notice. 
Submit  comments  during  the 
comment  period  to:  Dockets 
Management  Branch  (HFA-305), 
Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  Such 
comments  will  be  considered  when 
determining  whether  to  amend  the 
cxurent  guidance.  Comments  should 
be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
Submit  comments  at  any  time  after 
the  close  of  the  comment  period  to: 
Thomas  B.  Shope  (address  below). 
Comments  may  not  be  acted  upon 
by  the  agency  until  the  document  is 
next  revised  or  updated. 

FOR  FIWTHER  INFORMATION  CONTACT: 
Thomas  B.  Shope,  Center  for  Devices 
and  Radiological  Health  {HFZ-140), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-443-3314,  ext.  32. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  guidance  entitled  "Guidance  on 
FDA's  Expectations  of  Medical  Device 
Manufacturers  Concerning  the  Year 
2000  Date  Problem"  reviews  the  legal 
responsibilities  of  device  manufacturers 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  in  ensuring  the 
uninterrupted  functioning  of  any 
medical  device  that  might  be  impacted 
by  the  Year  2000  date  problem.  It  also 
reviews  legislative  and  regulatory 
requirements  applicable  to  device 
manufacturers  with  regard  to  correcting 
potential  Year  2000  problems,  to 
indicate  when  corrective  action  is  or  is 
not  required,  to  present 
recommendations  for  device 
assessment,  and  to  encourage  reporting 
on  the  status  of  devices  that  are 
adversely  affected  by  the  Year  2000  date 
problem. 

n.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking  on  FDA's 
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expectations  of  medical  device 
manufacturers  concerning  the  Year  2000 
date  problem.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 

The  agency  has  adopted  GGF's  that 
set  forth  the  agency's  poUcies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
docxunents  (62  FR  8961,  February  27, 
1997).  This  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGF's. 

m.  Electronic  Access 

In  order  to  receive  the  guidance 
entitled  "Guidance  on  FDA's 
Expectations  of  Medical  Device 
Manufacturers  Concerning  the  Year 
2000  Date  Problem"  via  your  fax 
machine,  call  the  ODRH  Facts-On- 
Demand  (FDD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  the 
second  voice  prompt  press  2,  and  then 
enter  the  dociunent  number  2000 
followed  by  the  poimd  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  use  the  World 


Wide  Web  (WWW).  CDRH  maintains  an 
entry  on  the  WWW  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Web.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  guidances, 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufactiu«rs' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The 
guidance  entitled  "Guidance  on  FDA's 
Expectations  of  Medical  Device 
Manufacturers  Concerning  the  Year 
2000  Date  Problem"  will  be  available  at 
http-7/www.fda.gov/cdrh/yr200G/ 
y2kguide.html. 

A  text-only  version  of  the  CDRH  web 
site  is  also  available  from  a  computer  or 
VT-100  compatible  termirial  by  dialing 
800-222-0185  (terminal  settings  are  8/ 
1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  logging  in,  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 


CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  DEVICES 
AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

IV.  Comments 

Interested  persons  may,  on  or  before 
September  22.  1998.  submit  to  the 
Dockets  Management  Branch  (address 
above)  wntten  comments  regarding  the 
guidance  for  medical  devices.  After  the 
close  of  the  comment  period,  comments 
may  be  submitted  at  any  time  to  Thomas 
B.  Shope  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted. 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docvunent.  A  copy  of  the  guidance  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  )un«  11. 1998. 
Linda  S.  Kahan. 

Acting  Deputy  Director  for  Regulations  Policy. 
Center  for  Devices  and  Radiological  Health. 

The  text  of  the  guidtmce  is  set  forth 
below: 

MUMQ  COOf  41M-»1-r  " 
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Guidance  on  FDA's  ExpectaUons  of  Medical  Device  Manufacturers  Concerning  the  Year  2000  Date 

Probleiii 

L  Background 

Many  medical  devices  employ  or  incorporate  computer  systems  or  microprocessor  controls  as  aspects 
of  their  design.  Some  of  these  computer  systems  and  software  applications,  including  embedded 
microprocessors,  may  experience  problems  processing  dates  or  date-related  data  due  to  their  use  of  two 
digits  to  represent  the  year.  This  is  becoming  known  as  Ae  "Year  2000  date  problem"  or  the  "Year 
2000  problem"  and  is  not  unique  to  medical  devices.  These  problems  may  be  manifested  on  or  after 
January  1.  2000,  when  the  year  2000  is  represented  as  "00"  and  the  computer  system  or  software  cannot 
differentiate  1900  from  2000.  Other  date-related  problems  may  occur,  such  as  the  faUure  to  accurately 
address  leap  years  (e.g.,  there  will  be  a  February  29.  2000)  or  the  use  of  certain  dates  (e.g.,  September 
9, 1999  [9/9/99])  as  "flags"  for  specific  computer  actions.  In  addition  to  adversely  affecting  the  functioning 
of  some  medical  devices,  the  two-digit  year  format  could  also  affect  computer-controUcd  processes  in  device 
design,  production  or  quality  control  activities,  or  studies  to  evaluate  device  performance. 

During  1996.  FDA  reviewed  the  types  of  devices  for  which  problems  or  potential  nsks  to  paucnts 
might  arise  due  to  the  Year  2000  date  problem.  This  review,  based  on  FDA's  knowledge  of  the  function 
and  design  of  aU  types  of  devices,  did  not  identify  many  devices  for  which  the  use  of  a  date  is  critical 
to  the  function  of  the  device  or  for  which  incorrect  date  representation  could  have  an  adverse  impact 
on  patient  safety.  FDA  experts  are  generally  knowledgeable  about  the  function  and  design  of  various 
devices;  however,  only  the  manufacturer  has  the  detailed  knowledge  of  the  design  of  specific  devices  that 
is  required  to  effectively  evahiatc  the  potential  for  nsk  to  patients. 

IL  FDA's  Goal  Regarding  Year  2000  ProWems  With  Medical  Devia^ 

FDA  is  providing  information  regarding  how  manufacturers  may  meet  regulatory  requirements  of  FDA 
in  addressing  computer  date  representation  problems.  FDA's  primary  concern  is  focused  on  date-related 
problems  that  could  pose  a  risk  to  health.  While  all  manufacturers  arc  responsible  for  ensuring  the  proper 
functioning  of  medical  devices  that  they  have  manufactured.  FDA  is  primarily  concerned  that  manufacturers 
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correa  datc-rclatcd  problems  for  those  devices  that,  if  unable  to  correctly  process  dates,  could  pose  a 
risk  to  health. 

As  an  example,  little  if  any  risk  may  be  posed  by  devices  whose  only  use  of  the  date  is  to  mark 
a  record  or  record  a  date  and  where  an  error  in  date  recording  results  only  in  an  incorrect  representation 
of  the  year.  Records  generated  by  a  computerized  device  marked  with  a  year  of  "00"  to  represent  2000 
will  not  be  confused  with  similar  records  from  1 900  if  the  records  are  only  intended  for  reading  by  humans. 
Human  operators  will  know  that  there  were  no  such  computer- generated  records  in  1900.  Of  course,  the 
risk  would  be  different  if  the  date  record  is  intended  for  processing  by  another  computcn2cd  device  which 
might  not  correctly  process  a  two-digit  year  representation.  Similarly,  if  the  date  problem  results  in  the 
Year  2000  bemg  represented  as  some  year  other  than  1900,  say  a  base  year  for  a  computer,  such  as  1980, 
or  represented  in  some  other  fashion,  then  the  potential  for  confusion  cannot  be  dismissed  and  such  risks 
must  be  addressed. 

Incorrect  date  representation  or  usage  could  present  a  risk  when  the  date  is  used  in  a  calculation 
or  when  records  generated  by  a  device  are  sorted  aotomatically  to  present  a  patient's  condition  over  a 
period  of  time  to  a  physician  for  diagnosis  and  treatment  Specifically,  when  the  records  are  sorted  by 
the  date  of  recording,  with  the  oldest  record  presented  first  in  the  presentation  queue,  the  failure  of  the 
sorting  device  could  place  a  record  made  on  Jantiary  1,  2000,  in  the  queue  before  another  record  made 
on  December  31,  1999,  because  the  sorting  device  couid  mistake  Ae  Year  "OO"  as  occurring  before  the 
Year  '  '99. ' '  Although  the  information  contained  in  the  records  in  the  latter  situation  would  be  correct, 
the  physician  expects  the  records  to  be  in  chronological  order,  and  this  expectation  could  lead  to  a 
misdiagnosis  or  incorrect  treatment  This  potential  patient  nsk  must  be  addressed  to  eliminate  any  possibility 
of  adverse  heahh  consequences. 

Under  the  Quality  Systems  Regulation,  device  manufacturers  must  evaluate  their  entire  line  of  medical 
equipment  and  software,  not  just  cuirendy  produced  or  supported  products,  to  identify  and  assess  problems 
that  could  result  from  inaccurate  date  representation.  This  assessment  should  take  into  account  date  errors 
that  might  lead  to  device  failure,  such  as  failure  to  provide  diagnosis  or  patient  treatment,  date 
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misrepresentation  leading  to  incorrect  records  which  might  impact  future  treatment,  or  any  process  affected 
by  the  Year  2000  date  problem  that,  if  not  corrected,  has  the  potential  to  present  a  risk  to  health.  Should 
the  assessment  indicate  a  risk  to  patient  or  public  health  by  medical  equipment  unable  to  correctly  process 
dates,  device  manufacturers  must  report  corrective  action  taken  in  accordance  with  part  806  (21  CFR  part 
806),  the  regulation  requiring  reporting  of  device  corrections  and  removals.  Should  the  date-related  failure 
present  an  unreasonable  risk  of  substantial  harm  to  tfic  public  health  and  die  manufacturer  fails  to  take 
corrective  actions,  section  518  of  the  Food,  Drug,  and  Cosmetic  Aa  (the  act)  (21  U.S.C.  360h)  provides 
the  authority  for  FDA  to  require  the  manufacturer  to  undertake  corrective  action  at  no  charge  to  the  device 
purchasers  or  owners.  If  the  manufacturer's  assessment  reveals  a  date-related  failure  to  conform  to 
q)ecifications  or  design,  and  the  risk  presented  by  the  failure  does  not  meet  the  threshold  specified  in 
section  518  of  the  act  for  a  mandatory  recall  (i.c.,  the  device  presents  an  unreasonable  risk  of  substantial 
harm  to  the  public  health),  then  FDA  will  not  require  a  recalL 

The  agency  has  received  inquiries  as  to  the  manufacturers'  responsibilities  under  the  act,  with  regard 
to  actions  they  must  take  to  correct  or  remedy  products  from  past  production  that  have  a  Year  2000  date 
problem  and  fail  to  function  as  designed.  Section  518  of  the  act  provides  the  agency  with  authority  to 
require  the  mandatory  notification  of  purchasers  and  recall  of  devices  that,  among  other  cntena,  present 
an  unreasonable  risk  of  substantial  harm  to  the  public  health  The  agency  notes  that  this  authority  has 
not  been  used  often  because  manufacturers  typically  voluntarily  correct  problems  that  present  risks  which 
meet  the  criteria  outlined  in  section  518  of  the  act  FDA  anticipates  that  manufacturers  will  act  responsibly 
to  eliminate  any  risks  to  health  posed  by  Year  2000  date  problems. 

For  Year  2000  or  other  date-related  problems  that  result  in  failure  to  nwct  specifications  or  to  function 
as  intended,  but  that  do  not  present  the  risk  to  health  contemplated  in  section  518  of  the  act,  FDA  has 
no  mechanism  to  require  correction  of  previously  marketed  devices.  The  agency  encourages  manufacturers 
to  provide  solutions  where  possible  and  economically  feasible. 
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m.  Earlier  FDA  Letter  to  Device  Manufacturers 

As  a  result  of  the  review  of  the  possible  impact  of  date  problems  on  medical  devices.  FTDA  issued 
a  letter  on  June  25,  1997,  to  all  medical  device  manufacturers.  The  letter  defined  the  Year  2000  date 
problem,  reminded  manufacturers  of  requirements  under  existing  regulations,  made  recommendations  for 
assessing  the  safety  and  effectiveness  of  medical  devices,  and  provided  guidance  for  future  premarket 
submissions.  It  also  notified  manufacturers  that  they  must  assess  the  function  of  all  of  their  devices  (both 
currently  and  previously  manufactured)  and  identify  those  that  could  pose  a  risk  to  patients  by  the 
processing  of  date  information.  The  letter  is  posted  in  its  entirety  on  the  World  Wide  Web  (WWW)  at 
the  FDA  web  site,  htq)://www.fda.gov/cdrh/yr2000.html. 

This  letter  recommended  that  manufacturers  take  the  following  actions: 

—  For  future  medical  device  premarket  submissions,  manufacturers  should  assure  that  the  products 
can  perform  date  oporations  correctly  and  that  computations  will  be  unaffected  by  the  Year  2000  date 
change. 

—  For  currently  and  previously  manufactured  medical  devices,  manufacturers  should  conduct  hazard 
and  safety  analyses  to  determine  whether  device  performance  could  be  affected  by  the  Year  2000  date 
problem.  If  these  analyses  show  that  device  safety  or  effectiveness  is  affected,  then  appropriate  steps  should 
be  taken  to  correct  current  and  past  production  and  to  assist  customers  who  have  purchased  such  devices. 

—  For  computer-controlled  design,  production,  and  quality  control  processes,  manufacturers  should 
assure  that  two-digit  year  formats  or  computations  do  not  cause  problems. 

The  letter  also  provided  the  following  advice  regarding  premarket  submissions  for  changes  to  existing 
devices: 

—  Manufacturers  need  not  submit  premarket  approval  application  supplements  for  class  HI  devices 
to  document  that  they  have  addressed  Year  2000  date  problems,  provided  that  the  modifications  made 
in  the  device  do  not  change  other  aspects  of  its  performance. 

—  Manufacturr-s  need  not  submit  a  new  510(k)  (premarket  notification)  for  Year  2000  date  changes 
to  an  existing  device,  provided  that  the  changes  do  not  affect  safety  and  effectiveness.  This  is  in  keeping 
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with  the  information  provided  in  the  Office  of  Device  Evaluation  guidance  document  entiUed  '  'Deciding 
When  to  Submit  a  510(k)  for  a  Change  to  an  Existing  Device."  available  from  the  Division  of  SmaU 
Manufacturers  Assistance  and  the  FDA  web  site.  (Note  that  changes  to  correct  Year  2000  date  problems 
should  be  included  in  any  future  5 10(k)  submission  for  a  significant  change  to  the  device.) 

Manufacturers  were  also  reminded  of  the  current  Quality  System  Regulation,  under  which  they  must 
investigate  and  correct  problems  with  medical  devices.  This  includes  devices  that  do  not  meet  specifications 
because  of  inaccurate  date  recording  and/or  calculations.  The  authority  for  requirements  conveyed  in  the 
letter  is  found  in  section  518  of  the  act,  which  requires  notification  of  users  or  purchasers  when  a  device 
presents  an  unreasonable  risk  of  substantial  harm  to  public  health. 

rV.  Regulatory  Responsibilities 

1.  Quality  System  Regulation  ~ 

Under  the  Quality  System  Regulation  (21  CFR  part  820),  device  manufacturers  must  ensure  and 
document  the  quality  of  their  design  and  manufacturing  processes.  This  regulation  places  a  continuing 
rcsponsibiHty  on  manufacturers  to  investigate  device  malfunctions  and  to  prevent  potential  malfunctions, 
including  those  that  could  be  caused  by  incorrect  processing  or  recording  of  dates. 

2 .  Reports  of  Corrections  and  Removals  Regulation 

The  Reports  of  Corrections  and  Removals  regulation  (part  806),  which  rcccnUy  became  effective, 
requires  manufacturers  and  importers  to  report  promptly  to  FDA  any  corrections  or  removals  undertaken 
to  reduce  a  risk  to  health  posed  by  the  device  or  to  remedy  a  violation  of  the  act  caused  by  the  device 
which  may  present  a  risk  to  health.  This  regulation  requires  the  reporting  of  corrections  and  removals 
related  to  the  Year  2000  date  problem  designed  to  avert  or  correct  a  potential  risk  to  health. 

3.  Medical  Device  Reporting  Requirements 

In  situations  requiring  remedial  action  to  prevent  an  unreasonable  risk  of  substantial  harm  to  the  pubUc 
health,  the  manufacturer  is  required  to  submit  a  5-day  report  under  part  803  (21  CFR  part  803),  the  Medical 
Device  Reporting  (MDR)  regulation.  Information  concerning  a  correction  or  removal  submitted  in  a  5- 
day  MDR  need  not  be  resubmitted  under  part  806. 
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4.  Classification  of  Recalls 

A  manufacturer's  action  to  correct  a  Year  2000  date  problem,  which  is  undertaken  and  completed 
before  January  1 ,  2000,  will  not  be  considered  a  recall  for  purposes  of  FDA's  Voluntary  Recall  regulation 
(21  CFR  pan  7).  The  agency  will  not  classify  such  actions  as  recalls,  provided  the  action  addresses  only 
correction  of  a  date-related  problem  and  is  completed  prior  to  any  actual  device  failure  as  a  result  of 
the  problenx  However,  manufacturers  must  still  report  or  maintain  records  of  such  corrections  and  removals 
under  §  806.20. 

V.  Department  of  Health  and  Human  Services'  Letter  to  Device  Manufacturers 

The  Department  of  Health  and  Human  Services  issued  a  letter  to  biomedical  equipment  manufacturers, 
dated  January  21,  1998,  requesting  information  on  the  products  affected  by  the  Year  2000  date  problem. 
It  stated  concerns  for  the  continued  functioning  of  biomedical  and  laboratory  equipment  into  the  next 
century.  The  letter  provided  an  opportunity  for  manufacturers  to  identify  specific  products  that  will  be 
affected  and  to  share  this  information  with  interested  parties  through  a  Government- operated  WWW  site. 
Further  information  concerning  this  web  site  and  reporting  product  status  with  regard  to  date  problems 
may  be  found  on  the  WWW  at  the  FDA  web  site,  http://www.fda.gov/cdrh/yr2000/year2000.html.  FDA 
urges  manufacturers  to  use  this  mechanism  to  communicate  the  status  of  their  products  that  are  affected 
by  the  Year  2000  date  problem  to  public  and  Government  purchasers  and  users  of  these  products.  This 
information  will  assist  healthcare  facilities  to  identify  any  impacted  products  and  assist  them  in  planning 
and  taidng  remedial  actions. 

VL  Reporting  Under  the  MedWatch  Program 

Under  the  Medical  Device  Reporting  Regulation  (part  803),  medical  device  user  facilities  and 
manufacturers  must  report  deaths  and  serious  injuries  to  which  a  device  has  or  may  have  caused  or 
contributed.  Manufacturers  are  also  required  to  report  certain  device  malfunctions.  In  addition,  medical 
device  users  and  health  professionals  arc  encouraged  to  voluntarily  report  malfunctions  or  problems  with 
devices  under  fTDA's  MedWatch  Program.  The  program  was  established  as  a  method  of  reporting  adverse 
events  by  health  professionals  or  other  ^propriate  parties,  and  can  be  used  to  report  devices  that  are 
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suspected  or  determined  to  fail  and  thereby  present  a  risk  to  health  due  to  the  Year  2000  or  other  date 

problems.  - 

Information  on  the  MedWatch  program,  including  procedures  for  reporting  problems  with  medical 
devices,  may  be  received  by  calling  the  MedWatch  Office,  l-80(>-FDA-1088,  or  can  be  found  on  the 
WWW  at  the  FDA  web  site,  http://www.fda.gov/mcdwatch. 


(FR  Doc.  98-16736  Filed  6-23-98.  8:45  am] 

MLUNQ  CODE  41«>-01-C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hearth  Care  Financing  Administration 
[Document  i<l«ntJfl«r:  HCFA-320] 

Agency  Information  Collection 
Activitiea:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Corrective 
Action  Plan  (Medicaid  Eligibility 
Quality  Control)  and  Supporting 
Regulations  42  CFR  431.;  Form  No.: 
HCFA-320;  Use:  Medicaid  eligibility 
quality  control  (MEQC)  is  a  State- 
administered  system  designed  to 
improve  the  management  of  the 
Medicaid  program.  States  are  required 
to  submit  a  corrective  action  plan 
aimually.  The  plan  must  detail  the 
initiatives  the  State  will  implement  in 
order  to  reduce  the  type  of  errors 


occurring  in  the  Medicaid  eligibility 
determination  process.  Frequency: 
Annually;  Affected  Public:  State.  Local 
or  Tribal  Government;  Number  of 
Respondents:  21;  Total  Annual 
Responses:  21;  Tota7  Annual  Hours: 
8.400. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20503. 

Dated:  June  16.  1998. 
John  P  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Services.  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  98-16794  Filed  6-23-98:  8:45  am) 
WLUNQ  (XXIC  4120-OI-r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR  4352-N-03] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  due  date:  August  24. 
1998 

AOOAESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Room  4238,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  70&-3642, 
extension  4128.  for  copies  of  other 
available  documents.  (This  is  not  a  toll- 
free  number). 

SUPPtEMENTARY  INFORMATK3N:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Comprehensive 
Grant  Program  (CGP)  Reporting 
Requirements. 

0\4B  Control  Number  if  applicable: 
2577-0157. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  (PHAs)  with  250 
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units  or  more  of  public  housing  will 
submit  information  to  HUD  to  approve 
the  PHAs  annual  Comprehensive  Plan 
submission,  to  reserve  its  formula  share 
of  the  national  allocation  for  the  CCP, 
certify  resident  consultation  by  the  local 
goverrunent.  to  certify  PHA's 
compliance  with  statutory  and 
regulatory  requirements  by  the 
governing  body  of  the  PHA,  and  to 
monitor  p)erformance  of  the  projected 
activities  of  the  CGP  funds.  PHAs 


submit  this  information  to  obtain  a 
benefit  for  the  Federal  Government. 

Agency  forms,  if  applicable  Forms 
HUD-52832,  HUD-52833.  HUD-52834, 
HUD-52835,  HUD-52836,  HUD-52837. 
HUD-52840 

Members  of  affected  public:  State, 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response.  832  respondents, 


average  68  hours  (7  forms  one-time  a 
year),  total  reporting  burden  56,576 
hours. 

Status  of  the  proposed  information 
collection:  Extension. 

Authoritjr:  The  Paperwork  Reduction  Act 
of  1995  44  U.S.C.  Chapter  35,  as  amended. 

Dated  |une  16,  1998. 
Deborah  Vincent. 

General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

MUMS  GOOC  4aiO-M-M 
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of  Preliminary  Estimated  costs                     offlc*  o»  Pudic  and  Indan  Housing 
Physical  and  Management  Needs 
Compr«h«n8iv«  Grant  Program  (CGP) 
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Public  -.pofOng  burd«n  for  tNs  coll«cbon  o(  infof maUon  i«  •stimataO  to  avarag*  10  hours  p«r  rasporu*  inc)uOr>g  m«  Urn.  tor  r^iawing  instruction*  SMrching 
•«isliog  data  sourcas  gathering  and  mamlainmg  tha  data  nMdad  and  comp(»hr\g  and  ravwwing  l^•  collaction  o(  intormalion  This  agancy  rnay  not  conduct 
01  sponsor  and  a  parson  is  not  raquirad  to  raspond  lo.  a  co»«:tion  o(  inlormation  unlass  thai  coltocton  displays  a  valid  OMB  control  numOar 
This  collaction  ot  information  raquiras  that  ajich  akgiMa  appticani  submit  connprahansiva  plan  information  to  HUD  avafy  six  yaars  in  ordar  to  racaiva  its  annual 
formula  grant  This  information  will  ba  usad  l>y  HUD  lo  (JalarrrMna  whathw  tha  comprahansiva  plan/annuai  submiss»n  maats  statutofy  and  ragulatory 
raquiramants  for  tha  annual  (ormula  grant  Raiponsas  to  tha  collaction  a/a  raquirad  by  Saclion  14(aK1)  oftha  U  S  Hooawfl  Act  of  1 937  aa  amandltd  Tha 
inlormation  raquastad  does  not  land  itsalf  to  confidantialify  ^^ 


Instructions  tor  Preparation  ot  Form  HUD-52831 , 

Exacutiva  Suramary  ot  Praliminary  Estimatad  CosU  tor  Physical  and  Managamant  Naads 


Report  Submisswn:  Prepara  on*  lorm  HUD-52831  tor  the  cntir* 
Houaing  Aulhority  (HA)  and  submit  lo  HUD  as  part  of  tha  »ubnnt»»ion 
of  the  original  Comprehensiva  Plan  in  tha  first  year  of  participation 
in  tha  CGP  and  evary  sixth  year  whan  a  complete  revision  of  the 
Compfehensive  Plan  is  required  Us*  as  many  pages  ot  this  form  as 
necessary  to  cover  all  developments  within  the  HA  s  inventory. 

Heading  Inetructiona: 

HA  Name.    Enter  the  HA  nam* 

Federal  Fiscal  Year.  Enter  th*  FFY  in  which  th*  Comprehenstva 
Plan  is  being  submitted 

Column  Instrudlona: 

Development  Number/Name  Enter  the  Stat*  abbreviation  the  HA 
number  and  the  development  number,  which  may  be  abbreviated  as 
VA  36-1     Also  enter  the  development  name,  jl  any. 

TotmJ  Current  Unrta.  For  each  lievetopment.  enter  the  total  number 
of  current  units  as  identilied  in  the  ACC 

Total  Preliminary  Estimated  Hard  Cost.  For  each  development, 
enter  the  Total  Prelimwwry  Estimated  Hard  Cost  for  Needed  Physi- 
cal Improvements  from  form  HUD-S2832  Physeal  Needs  Assess 
meni 

PerUnK  Hard  Cost.  For  each  development,  enter  the  Per  Unit  Hard 
Cost  from  torm  HUD-52B32.  Physical  Needs  Assessment. 

Long-Term  ViabMtty.  For  each  development  enter  Ye*  or  fMo  as 
to  whether  the  development  has  long-term  physical  and  social 
viability  from  form  HUD-52832   Physical  Needs  Assessment. 


Percentage  ot  Vacant  Unite.  For  etch  devetopment  enter  the 
percentage  of  vacant  units  from  form  HUD-52832,  Physical  Needs 
Assessment 

Total  Preliminary  Estimated  Hard  Cost  for  Physical  Needs. 
Enter  the  total  tor  all  amounts  entered  in  the  column,  Total 
Premlnary  Estimated  Hard  Cost 

Total  Preliminary  Estimated  Cost  for  HA-Wide  Msnagement 
Neede.  Enter  the  total  preliminary  estimated  HA-wide  coat  from 
form  HUD-S2833.  Management  N*eds  Assessment 

Total  Preliminary  Estimated  Cost  for  HA-Wide  Nondwelling 
Structures  and  Equipment,  Enter  the  total  preliminary  estimated 
cost  for  HA-wide  nondweBir>g  structures  and  equipment  that  are 
currently  needed  and  wil  be  needed  within  the  next  five  years  from 
form  HUD-52832,  Physical  Needs  Assessment 

Total  Preminary  Estimated  Cost  for  HA-Wida  Administration. 

Enter  the  total  preminary  estimated  cost  tor  HA -wide  administrition 
(Devetopment  Account  1410)  that  is  currently  needed  and  will  b« 
needed  within  the  next  five  years 

Total  Preminary  Estimated  Cost  for  HA-Wide  Other.  Enter  the 
total  preliminary  estimated  cost  for  HA-wide  other  costs  (Develop- 
ment AccounU  1411  1415,  1430,  1440  1490  1495)  that  are 
currently  needed  and  will  be  needed  withm  the  nexl  five  years 

Grand  Total  of  HA  Needa.  Enter  the  sum  ot  preliminary  estimated 
cost*  tor  Physical  f<^*ds,  HA-Wide  Management  Needs  HA-Wide 
Nondwelling  Structures  and  Equifjment,  HA-Wid*  Administration 
and  HA-Wide  Other. 


»0fmHUD-S2»31  (1Q««) 

rel  Handbook  7486.3 
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Comprehensive  Grant  Program  (CGP) 
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PuMc  reporting  burdan  tor  thi*  coNacbon  of  information  it  adtmatad  to  avaraga  2S2  hours  par  rasponsa,  ir>cluding  tn«  tima  for  raviawing  instructions  saarcfiing 
axisting  data  sourcas.  gathering  and  maintaining  tha  data  naadad,  and  complating  and  raviawing  tha  colaction  of  information  Ttus  agancy  may  not  conduct 
or  sponsor,  and  a  parson  is  not  raquirad  to  raspond  lo.  a  coVaction  of  intormabon  unlass  that  coKacbon  displays  a  valid  OIVIB  control  numt>ar 
This  collaction  of  information  raquiras  ttialaach  akgibla  applicant  submit  comprahansrva  plan  informabon  to  HUD  avary  six  years  in  order  to  receive  its  amoal 
formula  gr«M  This  information  will  ba  used  by  HUD  lo  datarmma  wt^lhar  the  comprehensive  plan/arviual  submission  meets  statutory  and  regulatory 
requirements  tor  ihe  annual  formula  grant  ResponsestottMcoHection  we  required  by  Section  14(e)<  1 )( A)  and  (C)of  tha  USHousir>g  Act  of  1937.  as  amended 
The  information  requested  does  not  land  itself  lo  confidentiality 

Instructions  for  Preparation  of  Form  HUD-52832 — Physical  N««ds  Assttssmant 


Report  Submission:  Prepare  .1  separate  rorm  HUD-S2832  for  eacb 
Jtfvelopmeni  in  itie  HA's  inventory,  whicli  is  eligible  for  Comprefaensive 
Gram  Proiuam  (CGP)  funding,  for  all  HA-wide  oondwelluifi  Deeds,  eg. 
mauileaaaoe  equipment,  and  for  any  development  needs.  Submit  these 
forms  (o  HUD  as  part  of  (he  submission  of  the  onginoi  Comprehensive 
Plan  in  the  fust  year  of  participation  in  tbe  CGP  and  every  sixth  year  when 
a  complete  revision  of  the  physical  needs  assessment  is  requurd  On  an 
as-needed  basis,  submit  a  revised  form  where  physical  needs  have 
signlficanily  changed  since  the  last  needs  assessiuent  and  (be  HA  wishes 
to  include  Ibese  needs  id  tbe  Five- Year  Action  Plan  Developments  wbich 
are  contiguous  and  treated  as  one  development  for  maoagemeni  purposes 
may  be  grouped  logetber  on  a  single  form. 

Heading  Instructions: 

HA  Name.   Enter  tbe  HA  name. 

Oricinal  or  Revision  Number.  Self  Explanaiory.  Every  suth  year  a  new 
onginal  is  prepared 

Dcvdopmcot  Number.  Enter  an  1 1 -digit  alpha  numenc  code  as  follows: 
rwo'digii  State  code  (alpha),  rwo-digit  Field  Office  code  (numenc):  P  for 
Pubbc  Housing  or  B  for  Indian  Housing:  three-digit  HA  number  (nu- 
menc): and  three-digit  development  number  (numenc).  For  example. 
VA05PO3600I  Id  lieu  of  a  development  number,  enter  "HA-wide"  for 
physical  oeeds  that  are  HA-wide  10  nature. 

DOFA  Dale.    Enter  tbe  Dale  of  Full  AvaUability  (DOFA). 

ConstnictioB  Dale.  For  acquired  developments  enter  tbe  actual  dale  of 
construction  or  for  scattered  sues,  the  average  dale  of  construction  of  all 
buildings  Note:  When  tbe  construction  dale  is  provided,  tbu  dale  will 
be  used  in  lieu  of  tbe  DOFA.  sub^t  to  a  50- year  cap 

Geoaral  Characteristics.  Check  tbe  appropnaie  box  that  descnbes  tbe 
type  of  development,  (be  type  of  occupancy,  and  tbe  type  of  sirucnire. 
CGP  funds  may  be  used  (o  provide  for  modeniizatiOD  activities  in  Turnkey 
UI  units  that  are  vacant  or  non-bomebuyer  occupied,  or  to  provide  for 
limited  activities  10  homeowner-occupied  units  as  long  as  (be  work  is 
completed  prwr  to  conveyance 

If  Turnkey  ID  -  Vacant  to  checked,  todicate  the  number  of  vacant  or 
Bon-homehuyer-occupiad  units  pbnacd  for  substantial  rehabUhatian 
next  to  the  box  and  drde  "V".  By  so  doing,  the  HA  indicata  thai:  (1) 
the  proposed  modcmiiatioD  will  rcault  in  bringing  the  identified  units 
into  taU  compliaBcc  with  the  bamaowiicnkip  objcctivta  under  tht 
Turnkey  lU  frogram;  end  (2)  tlie  HA  has  homcbuycrs  who  both  arc 
eligible  for  homeowncrship,  in  accordance  with  the  raquircmcnts  of 
24  CFR  Part  904  for  PHAs  or  24  CFR  Part  950,  Subpart  G,  for  IHAs, 
and  have  demonstrated  their  intent  to  be  placed  into  the  Turnkey  III 
units  propoaed  to  be  substantiaBy  rahabihtaled. 
ir  Turnkey  in  •  Occupied  to  checked,  indicate  the  number  of  Turnkey 
III  uniu  which  arc  paid  ofT,  wlwrc  work  will  be  performed  to  meet 
statutory  or  regulatory  requirements  next  lo  the  box  and  drde  "O". 

Number  of  Buildings.  Enter  the  number  of  buildings  coniauiog  dweUing 
units. 

Current  Bedroom  Distributk>n.  Enter  the  current  number  of  uniu  for 
each  bedroom  size 

Vacant  Units.  Eoier  (he  number  of  vacant  units  as  of  (be  date  thu  form 
IS  prepared  and  tbe  percentage  of  vacant  units  to  Hie  total  number  of  units 
in  (be  developmeoL 

Total  Current  Units.  Enter  tbe  number  of  units  in  thto  developmeal  under 
ACC 

CohiraD  Instructions: 

General  Description  of  Needed  Physical  Improvements.  Enter  a 
general  Jescnption  of  all  unfunded  physical  unprovements  (hat  must  be 


undertaken  to  bnng  the  development  (dwelling  and  nondweUing  struc- 
tures, dwelling  and  ooodweUing  equipment,  and  site)  up  to  a  level  ai  least 
equal  to  (he  modernization  and  energy  conservation  slaitdards  and  (o 
comply  with  other  program  requirements  Also,  include  any  replacements 
of  equipment,  systems  and  structural  elements  tba(  will  be  needed, 
assuming  routine  and  timely  (nauiienaoce.  wKhm  tbe  oext  five  years. 
Enter  only  physical  tmprovemenu  thai  are  eligible  for  CGP  funding.  Do 
not  enter  any  physical  improvemenu  already  funded  by  CIAP  or  other 
sources  which  ttie  HA  plans  to  complete  However,  enter  physical  im- 
provements currenily  funded  under  CLAP  where  tbe  HA  plans  10  repro- 
gram  CLAP  funds  for  other  work  under  the  CGP. 

On  a  separate  form,  mclude  any  unfunded  physical  improvement  needs  for 
HA-wide  DondweUing  structures  and  equipment  Also,  include  any 
replacemenis/rebabilitation  of  oondweUing  structures  and  equipmeni  (iial 
will  be  Deeded,  amuming  rouiioc  and  timely  mauKenaoce.  witbui  tbe  aext 
five  years 

Descnbc  tbe  proposed  improvcaeois  in  broad  categories,  sucb  as  kitch- 
ens, balhrooou.  roofs,  electrical  systems,  beatmg  systems,  landscaping. 
Dondwelling  structures,  lead-based  pauii  abatemeoi.  physical  accessibil- 
ity, mauilenaocc  facility,  computer  hardware,  etc  Include  all  broad 
categories  of  needed  work  withoul  regard  (o  tbe  availability  and/or  source 
of  funds. 

If  there  are  00  currenl  needs  aod  the  HA  does  not  anticipate  any  replace- 
meD(  needs  withtn  tbe  next  five  years,  enter  a  staiemeoi  10  that  effect  tn 
this  section.  Such  a  staiement  does  not  preclude  (be  HA  from  amending 
tbe  needs  assessmeni  at  any  time  withm  the  five-year  penod  if  unforeseen 
needs  anse  or  from  identifymg  new  needs  which  have  occurred  when  (tie 
needs  assessmen(  is  revised  every  sixth  year 

Urgency  of  Need.  For  eacb  broad  category  of  work  identified  under  tbe 
General  DescnptioD  of  Needed  Physical  Improvements,  enter  a  number 
that  corresponds  to  tbe  urgency  of  tbe  need  on  a  HA-wide  basis,  wiih  "I" 
reflectmg  the  most  urgent  need  aixl  "}"  reflecting  the  least  urgent  need. 
Assign  a  "1"  to  activities  required  to  correct  emergency  conditions  and  to 
meet  statutory  or  other  legally  mandaird  requirements,  such  at  physical 
accessibility 

Total  Prciiminary  Estimated  Hard  Cost  for  Needed  Physical  In- 
proTcmenls.  Enter  tbe  total  prelumnary  estimated  baid  cost  for  (be  broad 
work  categories  Usied  in  (be  General  DescnpDon  of  Needed  Physical 
Improvements;  excluding  any  management  improvements,  adnunistra- 
Hon.  arcbtteeturaL/eDgineenng  fees,  relocation  or  otber  soft  cosu 

Per  Unit  Hard  Cost.  Divide  the  Total  Preliminary  Estimated  Hard  Cost 
for  Needed  Physical  Improvements  by  the  total  number  of  currenl  units  in 
(be  developmeni  and  enter  tbe  per  unit  bard  cosl 

Physical  ImproveiBcnls  Will  Reailt  in  StructuraVSystem  Soundncas 
et  a  Reasonable  CoaL  Check  Yes  or  No.  For  cost  reasonableness,  the 
preliminary  estimate,  of  bard  costs  for  work  proposed  at  tbe  developmeni 
shall  be  90  percent  or  less  of  Total  Devekipmcni  Cost  (TDC). 

Dcvdopocnl  Has  Long-Term  Physical  and  Social  Viability.  Check 
Yes  or  No  as  to  whether  the  HA  has  detenmoed  thai  (he  deveiopmeni  has 
long-(erm  physical  and  social  vuibiUty  Note:  If  No  u  cbedced.  annch  tbe 
viability  analysis  and  an  explanation  of  what  actions  are  proposed 
regarding  (be  nonviable  development 

Date  Am  iiwiit  Prepared.    Self-explanatory 

Soarce<s)  of  InformatioB.  Identify  tbe  «ourcc(s)  of  information  used  to 
develop  tbe  General  Descnption  of  Needed  Physical  Improvements. 
Retau  sucb  infoncadon  10  HA  Ales  (1)  as  supportmg  documentation  for 
(he  needs  assessment.  (2)  for  post-review  by  HUD,  or  (3)  for  submission 
lo  HUD  upon  request 
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PuMc  reporting  burden  for  mis  cotlaction  ol  inrormabon  is  •stim«t*d  to  avarags  1 1 0  hours  p*t  raspons*  including  m«  tim«  for  r»vi*wing  instrucbons  searching 
•xisting  data  aourcas  gathering  and  maintainng  the  data  rteeded  and  comp«edr>g  and  reviewing  the  collectton  of  information  This  agency  may  not  conduct 
0'  sponsor  «>d  a  person  is  not  required  to  respor>d  to  a  cotection  of  information  unless  that  collecBon  displays  a  valid  0MB  control  number 
This  collection  of  information  requires  that  each  eligit>le  applicant  submit  comprehensive  plan  mlormabon  to  l-IUO  every  six  years  in  order  to  receive  its  annual 
formula  grant  This  intormation  wtfl  be  used  by  HUD  to  determine  whether  ITm  comprehensive  plarWannual  submission  meets  statutory  ana  regulatory 
requirements  lor  the  annual  formula  grant  Responses  to  the  collection  are  required  by  Section  14<«)(1HB)of  thaU  S  Housng  Actof  1937.  as  amended  The 
inlormabon  requested  does  not  lend  itsell  to  conftdenbaiity 


Instructions  for  Prsparation  of  Form  HUD-52833,  ManagMnsnt  N««ds  Assessment 


Report  Submisaion:  Prepare  one  form  HUO-52833  for  the  entire 
HA  and  submit  to  HUO  as  pan  of  the  submission  of  the  original 
Comprehensve  Plan  m  the  first  year  of  participation  m  the  Compre- 
hensive Grant  Program  (CGP)  and  »vo/  sixth  year  when  a  com- 
plete revision  of  the  management  needs  assessment  is  required 
On  an  as-needed  basis,  submit  a  revised  form  whenever  manage- 
ment needs  have  signiticantfy  changed  sirKC  the  last  needs  assess- 
ment and  ttie  HA  wishes  to  include  those  needs  in  the  Five-Year 
Acton  Plan. 

Heading  Instnictiort*: 

HA  Name.  Enter  the  HA  Naine. 

Original  or  Revision  Number.  Selt-explanatofy.  Every  sixth  year 

a  new  original  is  prepared 

Column  Instructione: 

General  Deecription  of  Management  Needs.  Enter  a  general 
description  of  aN  unfunded  and  no  cost  improvements  needed  to 
upgrade  the  management  and  operation  of  the  I-IA  and  of  each 
viable  devetopmeni  so  that  decent,  sate  and  sanitarv  living  condi- 
tions will  be  provided.  Enter  only  management  improvements  that 
are  eligible  tor  CGP  funding.  ir>cluding  any  management  needs 
anticipated  over  the  next  ftve  years 

Do  rtot  enter  any  managemem  improvementa  already  fundad  by 
CIAP  or  otttar  sourcaa  tahkh  Hm  HA  plana  to  complete.  How- 
ever, enter  marwigemant  intprovamanta  currantiy  fundad  urtdar 
CIAP  whara  tfta  HA  plana  to  raprogram  CIAP  funds  for  ottter 
work  under  the  CGP. 

Identify  al  current  needs  related  to  the  mandatory  areas  set  toith  in 
the  CGP  Guidebook  746S.3.  as  revised  To  ma  extent  that  any  of 
these  needs  are  addressed  in  an  existing  document,  cross-refer- 
ence that  docunnent  For  PHAs,  an  existing  document  includes  a 
Memorandum  of  Agreement  (MOA)  developed  m  accordance  with 
the  provisions  of  the  Public  Housirtg  Managamertt  Assesament 
Program  (PHMAP)  or  an  Improventant  Ptan  (IP).  For  example, 
'improve  rent  colaction,  see  MOA.'  H  a  particular  work  category  '» 
targeted  to  a  specific  davatopmant.  antar  tt>a  davatopmant  number 
in  pararMhasaa. 


In  addition,  at  the  HA's  option,  include  other  management  and 
operations  needs  klentified  through  a  salt -assessment  or  identified 
under  the  PHMAP  tor  PHAs.  but  not  set  forth  m  an  MOA  or  IP 

Describe  the  needs  in  broad  categories  such  as  rent  collection, 
preventive  maintenance,  security,  etc  Enter  aR  broad  categories  of 
needs  without  regard  to  the  availability  and/or  source  of  funds 

If  there  are  no  current  needs  and  the  HA  does  not  antKpate  any 
management  needs  within  the  next  five  years,  enter  a  statement  to 
that  effect  in  this  section  Such  a  statement  does  not  preclude  the 
HA  from  amertding  the  needs  asseasment  at  any  time  within  tt>e  five- 
year  period  il  unforeseen  needs  ansa  or  from  identitying  new  needs 
whKh  have  occurred  when  the  needs  assessment  is  revised  every 
sixth  year 

Urgency  of  Naad.  For  each  broad  category  of  need  identified  under 
the  General  Oescriptton  of  Management  Needs  enter  a  numt>er  that 
corresponds  to  the  relative  urgency  ol  the  need,  with  T  reflecting 
the  most  urgent  need  and  *S'  reflecting  the  least  urgent  need 

Preliminary  Eatimatad  HA-Wlde  Coat.  Enter  the  preliminary 
estimated  HA-wide  cost  tor  each  broad  category  of  need  descrt>ed 
in  the  General  Description  of  Management  Needs 

Total  Preliminary  Eatimatad  HA-Wide  Coet.  Enter  the  total 
preliminary  estimated  cost  tor  the  broad  categones  listed  m  the 
General  Oescriptton  on  Management  Needs 

Data  Aaaaaamant  Prepared.    Sell -explanatory 
Source(s)  of  Information.     Uentify  the  source(s)  of  rtormation 
used  to  develop  the  General  Oescrpbon  of  Management  Needs 
Retain  such  informatton  m  HA  files  (1 )  as  supporting  documentation 
tor  the  needs  aasesament,  (2)  tor  post-review  by  HUO,  or  (3)  tor 
sutMnsaon  to  HUO  upon  request 
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Local  Government  Statement 
Comprehensive  Grant  Program  (CGP) 


U.S.  Department  o'  Housing 

and  Urban  O«velopm«nt 

Offic*  at  Public  and  Indian  Housing 


Ok48  Approviy  No.  2S77-01 57  (wp.  7/31^6) 


^       I 


Ih*  lifTw  fof  ravwwing  inslructiona  taarching 

•I  intormation      Thw  agancy  may  not  conduct 
a  •  vaUd  OMB  control  mjrvtmi 


PuWIe  '•o^^ng  fiurdao  tor  tN«  coBacttor  o«  mfcmatto'-  3  •«twnata<S  'o  avar^ga  5  "wnufa  p«f < 

abating  daU  *ourcaa.  galtiaring  and  inaint»in<ng  tfia  data  -laaaaO  •ro  comoiaang  «kS  rr--*— 

Of  «por«of .  wtd  a  p«»oo  ia  not  taqutrad  to  laapond  to  «  cot^ocr  0'  ntor-naoor  jniaaa 

Ttaa  ooUoctlon  of  mtormadon  roquaraa  OmM aacA  aiigiDta  looacant  iutwriit  ,niofm«Do«  sd  -tUDIn  ordortoraoaitfalts  annu*  tofnuia  grant    t>m»  intormation  «»« 

ba  matt  by  HUD  10  datarmma  whathar  fhm  tnnuai  luomiMtor  -naau  »ta»utor,  »n<3   •^uiatcrv  rtquifamanta  tor  »>a  annual  twmula  grani    Raaponaaa  to  Iha 

CDtarltcm^a  rsquvad  t>y  SactJon  1«<a)<1)(E)  of  trv«  ^  S    ■-ocjing  *ct  of  -93^    »»  imandec    ^»  Plormaflon  faquas'aa  doas  ^ot  lana  ii»a«  te  lonWantialty 


As  Chief  Executive  Officer  of  tbe  unit  of  {cneral  kxal  {ovemmem  known  at 


in  whicb  tbe  (name  of  PubUc  Hoosint  A|ency  (PHA)) 


openies. 


I  certify  to  the  following: 

1.  The  HA  developed  the  Comprehensive  Plan/ Annual 
Scatement  in  consultation  with  local  government  ofB- 
dals/Indian  tribal  ofRcials  and  with  residents  of  the 
developments  covered  by  the  Comprehensive  Plan/ 

'  Annual  Scatement,  in  accordance  with  the  requirements 
of  the  Comprehensive  Grant  Prograni 

2.  -For  PHAs.  the  Comprehensive  Plan/ Annual  Statement 
is  consistent  with  the  unit  of  generai  locaJ  government's 
assessment  of  its  low-income  ncusing  needs  (as  evi- 
denced by  its  Consolidated  Plan  ujider  24  CFR  Part  91. 

-if  appbcableX  and  thai  the  unit  of  general  local  goven- 
ment  will  cooperate  in  providing  resident  programs  and 
services;  and 


The  HA's  proposed  drug  and  cnme  eliminaiion  activi- 
ues  are  coordinated  with  and  supportive  of  local  strate- 
gies and  neighborhood  improvement  programs,  if  ap- 
plicable. Under  the  Cooperauon  Agreement,  the  local 
government  is  providing  public  services  and  facilities 
of  the  same  character  and  lo  the  same  extent  to  Public 
housing  as  are  furnished  to  other  dwellings  and  resi- 
dents of  Lhe  locality  Where  addiuonaj  on-duty  police 
are  being  funded  under  the  Comprehetuivc  Grant  Pro- 
gram, such  police  will  only  provide  addiaooal  security 
and  protective  services  over  and  above  those  for  which 
the  local  government  is  comracrually  obligated  lo  pro- 
vide under  tbe  Cooperation  AgreemcnL 


Mala:   Tha  CoaiprebeoMve  Plaa  iBchidci  te  Aoioe  Piaa. 


Nana  of  CMaf  Exacuflva  OAcar: 


SivMriura  a(  CtiM  Exainjtva  OMear  and  Data: 


Wanyn«:  HUB wil proaaculatatiadaima and itMOTaWi  Ocnaidten way raat*lncrtiiin«iandte»dvil iiaiiaWaa.  (TO.t.C.  1001. 1010. 1012:  31  U.SC. 3729. 3802) 


10(1 


iorm  HUC>«2a36  (lOi'W) 
rat  Hwfdbook  74as  3 
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HA  Board  Resolution  Approving 
Comprehensive  Plan  or  Annual 
Statement 

Comprehensive  Grant  Program  (CGP) 


U.S.  Dapartnwnt  of  Housing 
■nd  UrtMn  D*v«lopm*nt 

Ottic*  o(  Pubic  and  Indian  Housing 


0MB  Appraral  No.  2577-0157  [tmp.  7/31  AC) 


PuMc  rspomng  burden  lor  this  collscOon  of  inrormstton  is  •sOmsisd  (o  avsrags  5  minuls*  par  rssponts,  including  m*  dm*  tot  rsviswing  mstructions  Marching 
sxisting  dais  •ourca*.  gathanng  and  maintaining  Iha  data  naadad.  and  comptattng  vyj  raviawing  tta  coAactton  of  miormstion  Tha  agancy  may  r>ot  conduct 
or  •ponsor.  and  a  pw^ton  is  not  raquirad  to  rsspor>d  to  ■  colaction  of  mtormatian  unlass  that  coUacHor)  dspiays  a  valid  OMB  confrot  numbar 
This  colaction  of  Information  raquwas  that,  as  a  condition  to  raoatva  a  CGP  grant  aach  Housing  AuVM>rtty  (HA)  cartHy  tvat  It  has  con^iad  or  will  comply  with 
statutory,  raguialory  and  olhar  HUO  raquramants  This  mformation  is  assanliai  to  dalarmlna  HA  compiiwica.  or  Intant  to  comply,  with  COP  rsq«aramanta. 
Raspor^sas  to  Ifia  cotocbon  ara  raquirad  l>y  ragutation.  Tha  information  raquastad  doas  not  land  itsalf  to  conftdantttf  ty. 


Acting  on  belulf  of  tbe  Board  of  Commissioners  of  the  below-named  Housing  Auttaority  (HA),  as  its  Cbainnan.  I  make  the  following 
cenirications  and  agreements  to  tbe  Department  of  Housing  and  Urban  Development  (HUD)  reganling  the  Board's  approval  of  (check 
one  or  more  as  applicable): 


I     I  Comprehentive  Plan  Submitted  on 

I     I  Actioa  Plao  /  AoDual  Statemcot  Sabnutted  on. 


Il  Amcodmcols  to  ComprefacDtive  Plao  Submitted  on 

I     I  Amcadmcnts  to  Actioo  Plan  /  Aoaual  Statemeni 
Subminsd  on  


I  certify  00  behalf  of  the;  (HA  Nmim)  . 


1 .  Tbe  HA  wiU  comply  with  all  policies,  prooadaics.  sod  reqaircmcats 
prescribed  by  HUD  for  modemuation,  incladiaf  impktnrntation  of  tbe 
otodcniizalKm  lo  s  taaeiy.  cfTioeot.  sod  ecooomical  mamwr. 

2.  Ttic  HA  hot  established  controls  to  eiuure  that  aay  activity  fuodad 
by  the  CGP  u  ooi  also  fusded  by  any  other  HUO  program,  thereby 
preveoiiBg  duplicate  faiidmg  of  any  activity: 

3.  Tbe  HA  will  sot  provide  to  any  development  more  assistance 
nnder  the  CGP  thaa  is  necessary  to  provide  affordable  bossing,  after 
taking  mio  accoaat  odier  govenuneat  astistatxf  provided: 

4.  Tbe  proposed  physical  work  wiU  meet  the  moderaizatioa  and  energy 
conservation  siaodaids  onder  24  CFR  96S.11S  or  24  CFR  950.610: 

5.  The  proposed  activities,  obligations  and  expeaditures  is  the 
Annaal  Staiameat  arc  coitsisieat  with  the  proposed  or  approved  Com- 
prehensive Plan  of  the  HA: 

6.  The  HA  will  comply  with  applicahle  nondiscrimination  and  eqaal 
oppoitaaiiy  reqairemeau  andcr  24  CFR  S.lOS(a)  or  24  CFR  9S0.I1S: 

^  The  HA  will  take  appcobriale  afTamabvc  actioa  to  awsrd  modemiza- 
tioo  cooinKli  to  miDoiity  sod  woibm's  bnsiBCSs  calerpnses  under  24  CFR 
S.lOXa)  or  24  CFR  990.113<a).  or  die  IHA  wiU.  to  the  grMtest  extent 
feasible,  give  prefereoca  to  the  award  of  aodeniixatioa  cootrsctt  to  hidian 
orgaotzaaoss  and  Indian-owned  economic  enterprises  nnder  24  CFR 
950.175; 

>  The  HA  km  provided  HUD  or  (he  responsibk  entity  with  any 
docamaotaiioa  that  the  DepanmaBt  naads  to  carry  oat  its  review  ander 
the  Nauoaal  Environmental  PoUcy  Act  (NEPA)  and  other  related 
aslborilies  in  accordance  with  24  CFR  961.110(c).  (d)  and  (m)  or  24 
CFR  950. 1 20(a^.  (b).  and  (h).  and  will  not  ohUgaic.  a  any  maMcr.  the 
axpendiHia  of  CGP  fiwda.  or  olherwine  oaden^ta  die  activities  identified 
is  id  CompnhtmMr*  Ptaa/Aaaoal  Stilmint.  antil  the  HA  raoatves 
wriBn  soiiAcaltoa  bom  HUD  iitirartng  kat  the  Dcp«iBcnt  has  com- 
pbsd  with  us  reapoastbili&es  andar  NEPA  lod  other  related  aatbonties; 


that: 

9.  Tha  HA  wiU  comply  with  tbe  wage  rate  requiremeau  under  24 
CFR  96«.  110(e)  and  (f)  or  24  CFR  950  120(c)  and  (d): 

10.  The  HA  will  comply  wuh  Che  rek>caiK>o  uttmawf  and  real  pioperty 
aoqaisition  rsquocnieou  under  24  CFR  968  108  or  24  CFR  950  117. 

11.  The  HA  will  comply  with  the  requirements  for  physical  accessi- 
bility ander  24  CFR  968.110(a)  or  24  CFR  950  115(d): 

12.  The  HA  will  comply  with  the  requirements  for  access  to  records 
and  audiu  andar  24  CFR  968.145  or  24  CFR  950  120(e): 

13  The  HA  will  comply  with  the  uniform  admiautrabve  requu«- 
Bcau  under  24  CFR  96S.135  or  24  CFR  950  120(f); 

14.  The  HA  will  comply  with  lead-based  paint  testing  and  abatement 
reqnirementt  under  24  CFR  96S.110(k)  or  24  CFR  9S0.120(gj: 

15.  The  HA  has  complied  with  the  requirements  governing  local/ 
Irihal  government  and  resident  participation  u  accordance  with  24 
CFR  96*3 15(b)  and  (c),  968.325(d)  Md  968.330  or  24  CFR  950.652(b) 
and  (c).  950  656(d)  and  950.658.  and  has  given  full  consideration  to  the 
priorities  and  concaras  of  localAnbal  government  and  residents,  in- 
cluding any  comments  which  were  ultimately  not  adopted.  u>  prapanag 
die  Coaptabaasive  Plm/Anaaal  Statement  sad  any  smeodmentt  diereto. 

16.  The  HA  will  comply  with  dM  special  requuvments  of  24  CFR 
968.102  or  24  CFR  950.602  widi  respect  to  a  Turnkey  in  development: 
and 

17.  The  PHA  arill  comply  with  the  special  reqairemenis  of  24  CFR 
96S.I0l(bK3)  with  reaped  to  a  Section  23  leased  boasmg  bond- 
financed  devetopmaM. 

IS.  The  modernization  work  will  proiiK>te  housing  that  is  modest  in 
design  and  cost,  bat  still  blends  m  with  the  sanoaading  commauty. 


(IQW) 

T9f  Hfln^book  7486^ 
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Actual  ComOrehenSi  Ve  Grant                      "•*•  O^P-^^nt  of  Housing                  OMB  Approve  no.  2577-0157  (Exp  7/31/96) 
r-        ^  r>    -M.1M1       M.                                                           ""^  Urban  O«v«topnwnt 
Cost  Certificate                                                     Olfic*  o«  Put>«c  and  Indian  Houaing 

Comprehensive  Grant  Program  (CGP) 

PHMHAHtnm 

Co•np<■•^•f>»v•  Qf«rt  Nun«>«r 

FFY  <K  Oram  HV^tt* 

i 

Th«  PHA/1HA  haraby  carttila*  to  Via  Oapanmam  o(  Hou«ng  and  Ufban  Davatopmant  a»  Mewt:                                                                                                                     l] 
1    That  »a  I8<iy  amount  of  Modarmzaion  Coat  (harain  iriii  J  Iha  '/tetjal  UtedafwizaBon  CoaT)  o(  tha  Co»npranan«i»a  Ormt.  i«  a«  shown  t>afc>w                                               1 

K     Ori^nat  Fundi  /Spprovod 

*                                                                                                                                                                                           2 

B      RaviMd  FHaidi  Approvad 

C      Funds  Adw««:ad 

0      Fundi  ExpandKl  (Actuiri  ModMwzaion  Coat) 

E      Aniount  (o  ba  Racaplurad  (/^-O) 

F      Excasa  of  Funda  Advancad  (C-0) 

1 

2  That  al  modarnzaton  work  r  connacton  witti  tfta  Compronansiva  Grant  has  baan  compiatad: 

3  That  Via  anira  Actual  Modamizatton  Coat  or  laMliaa  tiarator  incurrad  by  *m  PHA  hava  baan  luty  paid: 

4.   That  Vwr*  sr*  no  undtechargad  rTMchancs'  laborars'.  contactors    or  malanat-man  s  Hans  againat  sucn  modamtzaton  work  on  «a  in  any  puMc  efllea  whara 
ra  san^  snoutd  ba  flad  m  ordw  to  ba  va*d  agamat  such  modamizaaon  work,  wid 

5    That  Ita  Ima  In  wtNcn  such  liana  could  ba  Wad  haa  axprad. 

avatar*  at  Exacultoa  Okaetor 

X 

DM» 

• 

For  HUO  Uaa  Only 

Tha  Coat  CartHlcala  ia  approvad  tor  audt 

«ppra««l  tar  Audi  (OtacMr.  PuMc  Houwng  OvMon)                                                                                                                            OM*                                           "    "      " 

X                                                                                                   1 

Tha  audtad  ceata  agraa  with  9m  coats  shown  abova                                                                                                                                            '    ~  '  " 

Vm«b4  (Dtrador.  P«Mc  HBuaaig  OI«Mm) 

X 

0M> 

Approval  (FmM  Offlc*  Uanagar  ) 

X 

OM 

tormHU042«3»(2«2) 
rat  HwvJbooic  7485.3 

• 
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PubHc  reporting  burden  »of  ttiu  coll«ctioo  o»  information  is  •sUmat»d  to  •v*rao«  5  hours  p«r  r«ipon»«.  including  m«  Uma  for  ravawing  mstrucbons,  searching 
Misting  dau  sourcas  galhanng  and  maintaining  tf\»  daU  n«ad»d  and  comptating  and  ravwwing  tha  collaction  of  intormabon  TItis  agancy  may  no«  conAtct 
or  sponsor  and  a  parson  is  not  raquirad  lo  raspond  to  a  co(lectior>  of  intormation  unlass  mat  collacton  displays  a  valid  OMB  control  numbar . 
Th4S  coUactmn  of  mlormation  raquiras  thai  aach  aligibia  applicant  submit  intormabon  to  HUD  in  ord^r  lo  racaive  its  annual  formula  grant  This  informabon  wiN 
b«  usad  »)y  HUD  to  datarmma  whal^a^  tha  annual  submission  maats  statutory  and  ragulatory  raquiramants  tor  trva  annual  formula  grant  and  (Krirtg 
impiamanuoon  Pesponsas  to  t^a  collection  ara  raquirad  by  SacOon  14(a)(3)  and  (4)  of  tha  US  Housing  Act  of  1937,  as  amandad  Tha  intofmaboo  raquaatad 
doas  not  land  ilsalf  to  confidantiality 


Instructions  for  Prsparation  of  Form  HUD-52839— Actual  Comprshsnsivs  Grant  Cost  Csrtlficats 


G«noral  Instructions: 

Prepare  and  submit  to  the  HUD  Field  Office  an  onginal  and  one 
copy  of  Form  HUD-52839  tor  each  termir«ted  or  completed 
annual  grant  under  the  Comprehensive  Grant  Program  (CGP). 

Hoading  Instructions: 

PHA  t4ame— Enter  the  Public  Housing  Agency  (PHA)  name 

Comprshansivs  Grant  Numbsr — Enter  the  unique  Compre- 
hensive Grant  Number  for  the  grant  for  whch  t  his  form  is  being 
submitted  This  number  ts  the  same  number  as  on  Form  HUD- 
52837  Annual  Statement  for  the  same  grant 

Fsdaral  Fiscal  Yaar  of  Grant  Approval — Enter  the  FRY  in 
which  the  annual  grant  was  onginally  approved. 

Lina  Instructions: 

LinalA,  Original  Funds  Approved — For  the  identified  grant, 
enter  the  total  CGP  funds  onginalty  approved  by  HUD  through 
a  CGP  Amendment  to  the  Consolidated  Annual  Contributions 
Contract(s). 

Line  1 B,  Revised  Funds  Approved— For  the  identrfied  grant, 


enter  the  total  revised  CGP  furxJs  approved  by  HUD.  This 
anrxjunt  will  generally  be  the  same  as  the  amount  on  Line  1 A 
This  amount  will  t>e  less  than  the  amount  on  Line  1 A  where 
HUD  is  terminating  the  grant  or  otherwise  recaptunng  grant 
funds 

Line  1C,  Funds  Advanced — For  the  identified  grant,  enter 
the  total  funds  advanced  by  HUD  This  amount  may  never 
exceed  the  amount  on  Line  1 A  and  should  be  the  same  amount 
as  on  Line  1B 

Line  ID,  Funds  Expended — For  the  identified  grant,  enter 
the  total  funds  expended  (total  cash  disbursed)  by  the  PHA. 
This  amount  may  never  exceed  the  anr>ount  on  Line  1A  and 
should  be  the  same  amount  as  on  Line  1 B 

Line  IE,  Anwunt  To  Be  Recaptured  (A  minus  D) — For  the 
identified  grant,  enterthezurxjuntto  be  recaptured  by  subtract- 
ing Line  ID  from  Line  1A. 

Line  1 F,  Excess  of  Funds  Advanced  (C  minus  D) — For  the 
identified  grant,  enter  the  excess  of  funds  advanced  by  sub- 
tracting Line  1 D  from  Lir>e  1 C;  this  is  the  anxiunt  to  t>e  remitted 
by  the  PHA  to  HUD.  If  Line  1 D  is  greater  than  Line  1 C,  enter 
the  figure  in  braci(ets;  this  is  the  amount  of  funds  owed  by  HUD 
to  the  PHA. 
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AnnualStatement/Performance 
and  Evaluation  Report  on 
Replacement  Reserve 
Comprehensive  Grant  Program  (CGP) 


U.  S.  Department  of  Housing 
and  UrtMn  Davelopmant 

Odica  ot  Public  and  Indian  Housing 


OMB  Approval  No.  2S77-01S7  (axp.7/31/98) 


Pub»c  r«por*ig  lxjrd«n  »of  Bus  collactioo  of  information  i*  atlimatad  to  avarag*  5  hour*  par  ratponaa.  loeludh»g  Iha  titna  for  raviawing  instrucboo*.  Marching 
axiiting  data  aourcas.  gamaring  and  m«ntaining  tha  data  naadad.  and  compiating  and  ravwwing  ff)a  cotlactlon  of  information  TNs  agancy  may  not  corxXict 
or  sponaor.  Mid  a  parson  is  not  raquirod  to  raspond  to.  a  colaction  of  information  unlass  that  collaction  displays  a  vaJid  OMB  control  numbar 
TNa  coHacOon  of  information  raquKas  that  aacri  aiigibia  grantaa  submit  information  to  HUD  ragarding  usa  o(  all  or  a  port)or\  of  its  annual  formula  grant  tor  a 
rapiacamant  laaarya  This  information  wiH  ba  usad  by  HUD  to  dalarmino  wttalhar  tha  raplacemant  rasarva  astabiisnxj  with  CQP  funds  ma«u  HUD 
raquramants.  Raaponsas  to  tha  cotoction  a/a  raquirad  by  Section  14<a)<3)  and  (4)  of  Via  U  S  Housing  Act  of  1937,  u  amardad  Tha  intormation  raquastad 
does  not  land  itself  to  confidantiafity 

Part  t:  Stjmmary 


HA  MttflW 

SytiiiSwIuii:  (nark  one) 

1     1  Original  Annual  Statement 

j     1  Revlaed  Annual  Statemem  /  Revision  No.       _    

1     1  Peitormance  &  Evaluation  for  Program  Year  Ending: 

Section  1 :  Replacement  Reserve  Status 

Must  ba  comptatad  each  year  tiara  la  a  batanca  In  Itia  raplacawien»  reaanra. 

E*«mated 

Ackjai 

1.  Replacement  Reserve  Interest  Earned  (account  620(V1 420. 7:  aquato  Ina  17  of  sedton  2.  batow) 

2.  Replacament  Reserve  Withdrawal  (equate  Una  16  of  secton  2.  betow) 

3.  Net  Impact  on  Replacement  Resen/e  (line  i  mmu*  line  2:  equal*  line  18  of  section  2.  below) 

4.  Cunvnt  Ffy  Funding  tor  Replacefnent  Resenre  (line  is  e^ form  HUO-S2837) 

5.  Replacement  Resenre  Balance  at  End  of  Previous  Program  Year  (account  2SM) 

6    Rao'acamant  Rasen/a  Balance  at  End  of  Current  Program  Year  (Hna  4  *  Hna  S  +  (or  -)  Ina  3) 

i*ccourl  28301 

Sectton  2:  Replacament  Reserve  Wlt^d^awal  Report 

Compiaea  Tiis  sactior  it  Tiara  .a  urithdrawat/axpandtura  acHvity. 

EaimaladCoat 

AckjalCoat 

Summary  by  Account  (6200  subaccount) 

Column  1  Origlnai 

Column  2  Reviaad 

Cofcavm  3  Expandad 

1.  Resarvad 

2    1406  Operations 

3.   1408  Management  Improvements 

4.    1410  Administration 

5.   1415  liquidated  Damages 

6    1430  Fees  and  Costs 

7.    1440  Site  AcquisMon 

8    1450  Sites  Improvement 

9     1460  Dwelling  Structures 

10.1465  DwaMng  Equipment  -Nonexpendaabla 

11.1470  Nondwa»ig  Stniduraa 

12  1475  Nondwalling  Equipment 

13  1485  Oemoliton 

14  1495  Relocation  Costt 

15  1498  Mod  Used  tor  Davatopmanl 

17.1420.7    Replacement  Reserve  interest  Income 

(                                  ) 

(                                    ) 

(                                   ) 

18. Net  Withdrawal  from  Replacament  Rasarva  (line  I6n«nualne  17) 

19  Amount  of  Ins  16  related  to  LBP  Activttas 

20  Amount  of  line  16  related  to  Section  504  Compliance 

21  Amount  of  line  16  rslatad  to  Emergencies 

Sfutun  m  Iha  Exacuiva  Otwaor  4  Oals: 
X 

aOBsaaa d »a FlsM Pica tianagar  «(Ma: 
X 

term  HUO-S2S43  (I0y96) 
ret.  HwKtMOli  7485.3 
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Instructions  for  complsting  form  HUO-52842,  Annusl  Ststsnwnt/ 
Psrformanca  and  Evaluation  Rsporl  on  Rsplacenwot  R***fv« 


For  tha  Parformance  and  Evaluation  Raport; 

Tha  first  raport  attar  a  raplacamant  rasarva  has  baan  astablishsd  is 
dus  by  9/30  of  th«  FFY  following  approval  of  ths  Annual  Statsmsnt 
sstablisMng  t^s  rassrva.  MarV  tha  box,  Psrtormanca  and  Evalua- 
tion Raport  for  Program  Year  Ending Submit  ona  form 

HUD-52842  annually  wKfi  form  HU0-52e37.  Annusl  Statsmsnt/ 
Parformanca  and  Evaluation  Rsport,  as  long  as  tt)s  HA  maintains  a 
balanca  in  tf\s  rsplacsmsnt  rsssrvs  or  has  wAhdrawai/axpsndKurs 
activity  from  ths  rsplacsmsnt  rsssrvs  At  ths  and  of  aacn  program 
ysar  (6/30).  complsts  Part  I.  Ssction  1 ;  also,  comciate  E=>art  i .  Ssciion 
2.  and  Part  II  if  thara  has  bssn  wKhdrawal/sxpsnditura  activity. 
Whsrs  ths  rsplacsmsnt  rsssrva  has  bssn  tundsd  from  mors  than 
ons  grant,  submit  ons  combinsd  form  HUD-S2842. 

For  ths  Annual  Statsmsnt: 

Submit  form  HUO-52482  with  Ssction  2  of  Part  I  and  Part  II 
complstsd,  for  prior  HUO  approval  whsrs  ths  l-iA  plans  to  withdraw/ 
sxpsnd  funds  from  ths  rsplacsmsnt  rsssrvs. 

Part  I:    Summsry 

HA  Nsms  •  Entsr  ths  HA's  nams. 

Typs  of  Submission  ■  Chsck  ths  appropriats  box  to  Indicata 
whsthsr  ths  submission  is  ths  Original  Annual  Statsmsnt,  ths 
Rsvissd  Annual  Statsmsnt  (and  rsvision  numbsr),  or  ths  Psflor- 
mance  and  Evaluatxsn  Rsport  for  Program  Ysar  Ending  (sntsr  dats; 
s.g..  6/30/97). 

Ssction  1  -  Rsplscsmsnt  Rsssrvs  Status: 

Lin*  1  •  Rsplacsmsnt  Rsssrvs  Intsrsst  Esmsd  (Account  6200/ 
U20.7)  -  Entsr  ths  sstmiatsd  amount  of  intsrsst  that  ths  HA  should 
havs  samsd  on  tfis  rsplacsmsnt  rsssrvs  during  ths  rsporting  psnod 
ki  ths 'Estimatsd*  column.  Ths  amount  should,  at  a  minimum,  squal 
intsrsst  at  or  at>ovs  ths  opsrating  budgst  Til  rats  (avsrags  91 -day 
Trsasury  BiU  rats)  for  ths  rsporting  psriod  (July  1  through  Juns  30). 
If  Ssction  2  is  complstsd,  this  amount  must  squal  Lins  17,  Column 
1  (or  2.  It  applicabis)  of  Ssction  2  Entsr  ths  actual  intsrsst  samsd 
during  ths  reporting  psriod  in  ths  'Actuar  column.  If  Ssction  2  Is 
complstsd.  this  amount  must  squsi  Lins  17,  Column  3  of  Ssction  2. 

tins  2  -  Rsplacsmsnt  Rsssn/e  Wittxlrawal  -  Entsr  ths  amount  that 
was  sstimatsd  to  bs  withdrawn  from  ths  rsplacsmsnt  rsssrvs  dunng 
Ihs  reporting  psnod  in  ths  "Estimatsd"  column.  If  Ssction  2  Is 
complstsd,  this  amount  must  squsi  Lins  16.  Column  1  (or  2,  V 
applicabis)  of  Ssction  2.  Entsr  ths  actual  withdrawal  amount  In  ths 
'Actuar  column.  It  Ssction  2  Is  complstsd,  this  amount  must  squal 
Lins  16,  Column  3  of  Ssction  2 

Una  3  -  l<4sl  Impact  on  Rsplacsmsnt  Rsssrvs  •  Entsr  ths  amount  of 
Lins  1  minus  Lins  2.  If  Ssction  2  is  complstsd.  this  amount  must 
squai  Lins  18.  Column  3  of  Ssction  2 

Uns  4  -  Currsnt  FFY  Funding  for  Rsplacsmsnt  Rsssrvs  -  Entsr  ths 
amount  of  ths  irKrsass  to  the  rsplacsmsnt  rsssn/s  In  ths  appropriats 
column  This  amount  must  squal  Lins  15  of  Part  I  of  form  HUO- 
52837  for  ths  currsnt  FFY. 

lJr>s  5  •  Rsplacemert  Ressn/e  Balancs  at  End  of  Prsvtous  Program 
Year  •  Entsr  the  replacement  resen/e  balancs  from  ths  previous 
program  yssr  (Account  2830).  This  amount  wIR  bs  ths  sams  for  ths 
*Estimatsd*  and  'ActuaP  columns 


Lins  6  •  Rsplacsmsnt  Rsssrvs  Balancs  at  End  of  Currsnt  Program 
Ysar- Entsr  tfis  sum  of  Lines  4  and  S.  plus  or  minus  Lins  3.  For  ths 
'Actuar  column,  ths  numbsr  entsrsd  must  agree  with  the  program 
ysar  snd  closing  balance  of  the  replacement  reserve 

Ssction  2  -  Rsplscsmsnt  Rsssrvs  Withdrswal  Raport 

OrKS  ths  rsplacsmsnt  rsssrvs  has  been  established,  prepare  form 
HUO-52842  when  ths  HA  plans  to  withdraw  funds  from  the  rsssrvs. 
Complsts  Ssction  2  of  Part  I  and  Part  II  and  submit  to  HUO  for 
approval.  Complsts  this  ssction  for  ths  annual  Performance  arMJ 
Evaluation  Rsport  whsn  tf>s  HA  has  withdrawn/sxpsnded  funds 
from  tl>s  rsssrvs. 

Lins  1   -  Rsssrvsd  -  Do  not  uss  at  this  tims. 

Lins*  2  -  IS  -  Summary  by  Account 

Column  1  -  Original  Estimatsd  Cost  - 

For  sach  Hns,  sntsr  ths  original  cunsnt  program  ysar  sstimstsd  cost 
for  all  work  to  bs  undsrtaksn  In  a  partcular  dsvelopment  account  as 
a  rssuR  of  ths  withdrawal  of  funds  from  ths  replacement  ressrvs. 

Column  2  -  Rsvissd  Estimatsd  Cost  - 

For  sach  Nns,  sntsr  sny  cost  dscrsasa  or  incrsass  aflsr  Initial 
approval  by  HUO.  Whsn  ths  HA  wisnes  to  draw  down  additional 
funds  from  the  r»s«r^*  (or  expenditure  activities  the  HA  shall  reflect 
ths  cumulative  dollar  amount  estimated  to  be  expended  and  submt 
ths  form  to  HUD  for  approvsl  Aftsr  HUD  approves  ths  rsvisions,  ths 
dollars  in  ths  revised  column  shall  be  rellsctsd  m  the  original  column 
whsn  ths  hsxt  Psrtormance  and  Evaluation  Report  is  submitted. 

Column  3  •  Expendsd  Actual  Cost  - 

For  sach  Kns.  enter  the  actual  arrxiunt  of  funds  axpsndsd  as  of  tf>s 
snd  of  ths  program  ysar  (6/30).    Mark  ths  box  Parformanca  and 

Evahjstlon  Rsport  for  Program  Ysar  Ending and  submit  to 

HUD  by  9/30  Nots  If  ths  amount  expended  In  Column  3  is  less  than 
ths  Budgeted  amount  m  Column  1  (or  2.  if  applicable),  then  the  HA 
shall  nclude  the  unexpended  amount  in  the  subsequent  years 
estimate  or  provxJe  an  explanation  of  the  change  from  the  estimate 

Lins  16  -  Replacement  Ressrve  WIthdrawsl  -  Entsr  ths  sum  of  linss 
2  through  15  Ths  amount  in  Column  1  (or  2,  if  applicabis)  must 
squsI  ths  sstimatsd  amount  entsrsd  on  Lins  2  of  Section  1 .  TfM 
amount  sntsrsd  in  Column  3  must  squal  ths  actual  amount  sntsrsd 
on  Lir>s  2  of  Ssction  1 

tins  17  -  Rsplacsmsnt  Rsssnrs  Interest  Income  -  Enter  tf«s 

intsrsst  income  earned  on  the  replacement  ressrve  (brackstsd). 
Ths  amount  entered  r  Column  1  (or  2.  if  applicable)  must  squslths 
sstimatsd  arrKJunt  entsrsd  on  Lins  1  of  Ssct»n  1 .  Ths  amount 
sntsrsd  in  Column  3  must  squal  ths  actual  amount  sntsrsd  on  Lins 
1  of  Ssctton  1 . 

Lins  IS  -  Nst  WltfKirawal  from  Rsplacsmsnt  Reserve  -  Subtract 
from  Lins  16,  ths  amount  inskls  ths  bracksts  on  Lins  1 7  and  sntsr 
on  Lins  1 8.  Ths  amount  in  Column  1  (or  2,  II  applicabis)  must  squsI 
ths  sstimatsd  amount  of  Lins  3  of  Ssction  1 .  Ths  amount  sntsrsd 
In  Column  3  must  squal  ths  actual  amount  sntsrsd  on  Lms  3  of 
Ssction  1. 


term  HUD-42M3  (10/96) 
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Sample: 

Ltn«  16  -  Raptacament  Rassrva  Withdrawal „ $10,000 

Lin*  17  ■  Raplacament  Rasarva  Inlafast  Income  ..„ (    500) 

Lina  18  -  Nat  Withdrawal  from  Raplacamant  Rasarva  S  9.500 

Llna  19  ■  Amount  ot  Lina  16  Relatad  to  laad-Basad  Paint  (LBP) 
Activities  -  Enter  the  amount  of  line  16  related  to  LBP  activities  in 
Column  1  (or  2.  if  applicable)  At  the  end  ot  the  program  year,  enter 
the  actual  amount  in  Column  3 

Line  20  •  Arrwunt  ot  Line  16  Related  to  Section  504  Compliance  - 
Enter  the  amount  ot  »na  16  relaled  to  Section  504  compliance  In 
Column  1  (or  2,  if  applicable)  At  the  end  of  the  program  year,  entef 
the  actual  amount  in  Column  3 

Una  21  -  Amount  of  Line  16  Related  to  Emergencies  •  The  HA  shaU 
exhaust  its  replacement  reserve  before  being  eligible  to  apply  for 
funding  for  emergencies  from  the  $75  million  raiarva  Where 
applicable,  enter  the  amount  of  the  replacement  reserve  to  be  used 
for  emergefx:ies  m  Column  1  (or  2  if  applcable)  At  the  end  ot  the 
program  year,  enter  the  actual  amount  in  Column  3. 


Part  II:  Supporting  Pages 

Oeveloprnent  Number/Name  -  Enter  the  abbreviated  number  (e.g., 
VA-36-1 )  ar»d  the  name,  if  any,  of  each  devaiopmant  where  a  major 
work  category  wW  be  undertaken  Enter  'HA-wida'  for  work  catego- 
ries that  relate  to  a  HA-wtde  actvity  (a  g  management  improve- 
ments, administration,  nondweling  equipment,  operations) 

Gerteral  Description  of  Major  Work  Categories  For  each  devel- 
opment listed  enter  a  general  descrption  of  the  ma)or  work  catego- 
nes  (physical  or  management,  as  applicable)  that  wiN  be  undertaken 
at  that  developmsnt.  with  replacement  reserve  funds,  before  bsting 
ma)or  work  categones  to  be  undertaken  at  other  devek>pments 
After  listing  ail  major  work  categories  for  all  devek^pments  being 
funded  from  the  replacement  reserve,  enter  a  general  description  of 
HA-wkJe  activities,  such  as  management  improvements  admtnts- 
trat^e  costs,  equipment,  etc  When  a  work  category  is  subsequently 
deleted,  draw  a  line  through  the  General  Description.  Oevek>pment 
Account  Number  and  Estimated  Cost  When  a  major  work  category 
ts  subsequently  added,  enter  the  new  work  category  under  the 
appropriate  development  number  Enter  the  quantity  of  the  work  as 
a  percentage  or  whole  number.  Oo  not  speoty  the  per  unit  cost  or 
the  quality  ot  materials 

Dsvetopment  Account  Number  -  for  each  major  work  category 
and  HA-wide  activity  th*\  w8l  be  turujed  from  replacement  reserve 
funds,  enter  the  appropriate  deveiopmeni  account  which  cone- 
sponds  to  the  major  work  categories  deserved  under  the  General 
Description  of  Major  Work  Categones  column  For  appropnate 
devek>pment  accounts,  refer  to  CGP  Handbook  7485  3 

Total  Estimatsd  Cost  -  For  each  major  work  category  and  HA-wide 
activity,  enter  the  Orignal  Estimated  Cost  Then  enter  a  subtotal  tor 
each  devetopment  and  a  grand  total  Where  the  estimated  cost  s 
revised   enter  a  Revised  Estimated  Cost  as  appropnate 

Total  Actual  Cost  -  For  each  major  work  category  ar>d  HA-wide 
activity,  enter  the  cumulative  doHar  amount  ot  all  funds  obligated  a  nd 
all  funds  expended  opposite  the  Ongir\al  Estimated  Cost  Then 
•nter  subtotals  tor  each  devekjpment  and  a  grand  total. 

Status  of  Proposed  Work  •  At  the  end  ot  each  program  year, 
complete  this  section  and  submK  to  HUD  for  the  Perlormar>ca  and 
EvaKjatton  Report  For  each  work  category  listed,  prepare  a  bnef 
descriphon  ot  the  status  of  the  item,  eg  .  work  completed,  contract 
awarded  on  5/2/96  etc  Explain  the  addition.  deletK>n  or  modifica- 
tk>n  of  any  work  categones,  such  as  the  addition  ot  any  emergency 
work 


form  HUD-S2S42  (lO-'W) 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

pocket  No.  FR-43S6-N-11] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  [department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  24, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.  Room 
9116.  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker,  (202)  708-1694  X2144 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  documents. 
SUPPt.EMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accxiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Default  Status 
Report  on  Multifamily  Housing  Projects. 


OMB  Control  Number,  if  applicable: 
2502-0041. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
notice  requests  an  amendment  to  HUD- 
92426.  Default  Status  Report  on 
Multifamily  Housing  Projects" 
hereinafter  called  the  Default  Notice) 
which  will  be  completed  and  submitted 
electronically.  HUD  field  and 
headquarters  staff  use  this  data  to:  (a) 
monitor  mortgage  compliance  with  HUD 
loan  servicing  procedures  and 
assignments;  and  (b)  avoid  mortgage 
assignments. 

Agency  form  numbers,  if  applicable: 
Form  HUD-92426. 

Estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  are  2,000. 10 
minutes  per  res{>onse.  and  the  frequency 
of  responses  is  1. 

Status  of  the  proposed  information 
collection:  Revision  of  previously 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  199S.  44  U.S.C  Chapter  3S.  as  amended. 

Dated:  )une  11, 1998. 
Ira  G.  Peppercorn, 

General  Deputy  Assistant,  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner. 
[FR  Doc.  9ft-16690  Filed  6-23-98;  8:45  am) 

BIUJNQ  COOE  4210-t7-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Assistant  Secretary- 
Water  and  Science 

Central  Utah  Project  Completion  Act 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  negotiate  an 
agreement  among  the  Central  Utah 
Water  Conservancy  District  (CUWCD). 
Sanpete  County  Water  Conservancy 
District.  Sanpete  Coimty.  and  the 
Department  of  the  Interior  for 
implementation  of  the  Sevier  River 
Canals  Improvement  Projects.  Sanpete 
County.  Utah. 

SUMMARY:  Pub.  L.  102-575.  Section 
206(a)(1)  provides:  "After  two  years 
from  the  date  of  enactment  of  this  Act, 
the  District  shall,  at  the  option  of  an 
eligible  county  as  provided  in  paragraph 
(2),  rebate  to  such  coimty  all  of  the  ad 
valorem  tax  contributions  paid  by  such 
county  to  the  District,  with  interest  but 
less  the  value  of  any  benefits  received 


by  such  county  and  less  the 
administrative  expenses  incurred  by  the 
District  to  that  date."  Sanpete  Coimty 
desires  to  pursue  local  water 
development  through  the  Sevier  River 
Canals  Improvement  Projects 
(Improvement  Projects),  and  is 
requesting  a  rebate  of  a  portion  of  the  ad 
valorem  taxes  it  has  paid  to  CUWCD, 
plus  interest,  to  provide  the  required  35 
percent  local  funding  for  such  projects 
and  a  Federal  grant  of  up  to  65  percent 
of  the  total  costs  as  authorized  by 
Section  206(b)(1)  of  CUPCA. 

In  a  letter  dated  October  7,  1996, 
Sanpete  County  requested  federal 
funding,  as  set  forth  in  Section 
206(b)(1),  to  implement  the 
Improvement  Projects.  Section  206(b)(1) 
states:  "Upon  the  request  of  any  eligible 
county  that  elects  not  to  participate  in 
the  project  as  provided  in  subsection  (a), 
the  Secretary  shall  provide  as  a  grant  to 
such  county  an  amount  that,  when 
matched  with  the  rebate  received  by 
such  county,  shall  constitute  65  percent 
of  the  cost  of  implementation  of 
measures  identified  in  paragraph  (2)." 

Sanpete  County  is  located  within  the 
Sevier  River  Basin  in  Central  Utah.  The 
main  stem  of  the  Sevier  River  passes 
through  Sanpete  County  west  of  the 
towns  of  Centerfield  and  Gunnison. 
Four  major  canals  divert  water  from  the 
Sevier  River  and  serve  lands  in  Sanpete 
County — Piute.  Gunnison-Fayette. 
Dover,  and  Westview.  The  Project 
consists  of  improving  diversion  dams  on 
Westview.  Gunnison-Fayette,  and  Dover 
Canals,  and  gates,  culverts,  and 
overchutes  on  Piute  Canal.  A  detailed 
description  of  the  project  is  contained  in 
the  "Sevier  River  Canals  Improvement 
Project  Feasibility  Study"  dated  January 
1998  and  the  associated  Categorical 
Exclusion  checklist  No.  I.B.20.051  dated 
March  12.  1998. 

DATES:  Dates  for  public  negotiation 
sessions  will  be  announced  in  local 
newspapers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  on  matters 
related  to  this  Federal  Register  notice 
can  be  obtained  at  the  address  and 
telephone  number  set  forth  below: 

Mr.  Reed  Murray.  Program 
Coordinator,  CUP  Completion  Act 
Office,  Department  of  the  Interior,  302 
East  1860  South,  Provo  UT  84606-6154, 
Telephone:  (801)  379-1237,  Internet: 
rmurray^c.usbr.gov. 

Dated:  June  18,  1998. 
Ronald  Johnston, 

CUP  Program  Director,  Department  of  the 
Interior. 
(FR  Doc.  98-16735  Filed  6-23-98;  8:45  am] 

BILUNQ  COOE  4310-nK-P 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Public  Review  of  the  Spatia) 
Data  Transfer  Standard  (SDTS) 
Computer  Aided  Design  and  Drafting 
(CADD)  Profile 

action:  Notice;  Request  for  comments. 

summary:  The  FGDC  is  conducting  a 
public  review  of  the  SDTS  CADD 
Profile.  The  purpose  of  this  public 
review  is  to  provide  software  vendors, 
data  users  and  producers  with  an 
opportunity  to  comment  on  this 
standard  in  order  to  ensure  that  it  meets 
their  needs.  Specifically,  the  FGDC 
requests  responses  in  identifying  issues 
concerning:  (1)  The  general  and  transfer 
module  specifications;  (2)  the  sample 
mapping  to  software  vendor's  data 
structures  (Appendix  A);  and  (3)  the 
implementation  of  the  standard  by 
so^ware  vendors. 

Participants  in  the  public  review  are 
encouraged  to  provide  comments  that 
address  specific  issues/changes/ 
additions  that  may  result  in  revisions  to 
the  draft  SDTS  CADD  Profile.  All 
participants  who  make  comments 
during  the  public  review  period  will 
receive  an  acknowledgment  of  the 
receipt  of  their  comment.  After 
comments  have  been  considered, 
participants  will  receive  notification  of 
how  their  comments  were  addressed. 

After  the  formal  adoption  of  the 
standard  by  the  FGDC,  the  revised 
standard  and  a  summary  analysis  of  the 
changes  will  be  made  available. 
DATES:  Comments  must  be  received  on 
or  before  September  30,  1998. 
CONTACT  AND  ADDRESSES:  The  complete 
proposal  is  included  in  this  notice.  It  is 
also  posted  at  Internet  address:  http:// 
www.fgdc.gov/Standards/Documents/ 
Standards/SDTS_CADD/ . 

Requests  for  written  copies  of  the 
standard  should  be  addressed  to  "SDTS 
CADD  Profile, "  FGDC  Secretariat  (attn: 
Jennifer  Fox),  U.S.  Geological  Survey, 
590  National  Center,  12201  Sunrise 
Valley  Drive,  Reston,  Virginia  20192;  or 
"telephone  703-648-5514;  facsimile 
703-648-5755;  or  Internet  at 
gdc@usgs.gov. 

Reviewer's  comments  may  be  sent  to 
the  FGDC  via  Internet  mail  to:  gdc- 
cadd@www.fgdc.gov.  Reviewer 
comments  may  also  be  sent  to  the  FGDC 
Secretariat  at  the  above  address.  Please 
send  one  hardcopy  version  of  the 
comments  and  a  soft  copy  version, 
preferably  on  a  3.5x3.5  diskette  in 
WordPerfect  5.0  or  6.0/6.1  format. 


For  answers  to  general  questions 
related  to  this  standard,  please  contact 
the  Federal  Geographic  Data  Committee 
(FGIX:)  Facihties  Working  Group,  U.S. 
Army  Corps  of  Engineers,  General 
Engineering  Branch  20  Massachusetts 
Avenue,  NW,  Washington,  DC  20314- 
1000;  voice  telephone  number:  Nancy 
Blyler  (202)  761-6893;  facsimile 
telephone  number:  (202)  761-4002. 

For  answers  to  questions  related  to 
the  content  of  this  standard,  please 
contact  David  Homer,  Tri-Service 
CADD/GIS  Technology,  ATTN:  CEWES- 
ID-C(Homer)  Center  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi  39180- 
6199  voice  telephone  number:  (601) 
634-3106  Internet  address: 
David.H.Homer@usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  proposal  for  the  "SDTS 
CADD  Profile." 

Project  Title:  Development  of  a 
Computer-Aided  Design  and  Drafting 
(CADD)  Profile  for  the  Federal 
Information  F*rocessing  Standard/Spatial 
Data  Tansfer  Standard  (SDTS). 

Submitting  Organization:  Federal 
Geographic  Data  Committee  (FGDC) 
Facilities  Working  Group  (FWG). 

Objectives:  To  develop  a  profile  for 
the  SDTS  to  support  the  exchange  and 
transfer  of  CADD  spatial  data. 

Scope:  This  activity  included 
identifying  the  common  CADD  elements 
and  there  equivalent  SDTS  elements. 
This  activity  also  include  identifying 
unique  CADD  elements  not  currently 
support  within  SDTS  (e.g.,  curves,  cells 
rays,  3D  objects).  This  activity  may 
require  the  development  of  additional 
SDTS  modules  or  changes  to  existing 
modules. 

Justification/Benefits:  There  are  no 
non-proprietary  standards  that  provide 
the  capability  to  transfer  and  exchange 
spatial  CADD  data  between  dissimilar 
CADD  systems  and  also  with  CIS.  The 
SDTS  currently  does  not  support  several 
of  the  common  CADD  spatial  data 
elements  (e.g.,  curves,  cells,  etc.)  and 
common  CADD  data  attributes  (e.g., 
level,  weight,  color,  style,  etc.). 

There  is  considerable  interest  from 
CADD  system  users  that  build  spatial 
databases  to  have  a  standard  that 
supports  the  ability  to  exchange  this 
data  in  a  non-proprietary  format  with 
other  CADD  systems  and  also  export 
this  data  into  GIS. 

This  CADD  profile  will  benefit  users 
of  CADD  spatial  databases  and  the 
SDTS. 

Approach:  An  SDTS  CADD  Profile 
project  team  will  be  established  to  guide 
and  provide  other  support  for  the 
research  and  development  of  this 
profile.  The  USAGE  and  Tri-Service 


CADD/GIS  Technology  Center  has 
initiated  several  studies  to  analyze  the 
translation  of  spatial  data  from  common 
CADD  formats  into  SDTS.  This  activity 
included  identifying  the  common  CADD 
elements  and  there  equivalent  SDTS 
elements.  This  activity  also  included 
identifying  imique  CADD  elements  not 
currently  supported  within  SDTS  (e.g., 
ciuves,  cells,  rays,  3D  objects  that  may 
require  additional  SDTS  modules  or 
changes  to  existing  modules.  The  CADD 
profile  team  will  review  the  results  of 
these  studies  (report  due  out  by  the  end 
of  FY  96)  and  also  provided  input  to  the 
Statement  of  Work  a  new  task(s)  to 
develop  a  CADD  profile. 

The  project  may  require  some 
technical  support  from  the  U.S. 
Geological  Survey  (USGS)  SDTS  Task 
Force.  This  project  may  use  the  services 
of  several  contractors  to  support  this 
activity. 

Related  Standards:  The  primary 
related  standard  is  the  SDTS  and  its 
Topological  Vector  Profile.  The  SDTS 
Points  Profile  being  developed  by  the 
FGDC  Geodetic  Control  Subcommittee 
may  also  be  related  to  this  CADD 
profile. 

Schedule:  A  CADD  profile  project 
team  will  be  established  and  begin 
formal  work  on  the  development  of  this 
standard  as  soon  as  this  project  is 
approved  by  the  FGDC  Standards 
Working  Group  (SWG).  The  schedule  to 
develop  a  working  draft  for  a  CADD 
profile  will  be  completed  once  a  formal 
task  order  is  established  with  a  support 
contractors).  The  development  of  this 
CADD  profile  should  take  between  one 
year  and  eighteen  months  to  complete. 

Resources:  The  FWG  has  adequate 
resources  to  perform  the  research  on 
what  it  will  take  to  develop  a  CADD 
profile.  Additional  resources  may  be 
necessary  to  actually  develop  this 
standard  profile  and  Tri-Service  Center 
contractors  are  an  option  for  completing 
this  work. 

Potential  Participants:  The  primary 
participants  will  be  the  members  of  the 
FWG  which  includes  representatives 
from  federal  agencies,  municipalities, 
and  private  industry.  Support  from  the 
USGS  SDTS  Task  Force  may  also  be 
required  to  develop  this  profile. 

Target  Authorization  Body:  The  FWG 
proposes  pursuing  the  development  of 
this  CADD  profile  as  an  FGDC  standard 
activity.  The  FWG  and  the  FGDC  may 
consider  pursuing  (at  a  later  date)  the 
development  of  this  CADD  profiles  to 
SDTS  as  an  ANSI  (American  National 
Standards  Institute)  Profile.  FGDC 
would  serve  as  the  Target  Authorization 
Body  imtil  this  CADD  profile  becomes 
an  ANSI  profile. 
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Dated:  )une  12,  1998. 
Riduutl  E.  Witmer, 

Chief.  National  Mapping  Division,  U.S. 
Geological  Survey. 

IFR  Etoc.  9»-16742  Filed  &-23-98;  8:45  am] 
BtLUNQ  COOe  4310-17-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-350-4210-01] 

Extension  of  Approved  Information 
Collection,  0MB  Number  1004-0060 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request  an 
extension  of  its  existing  approval  to 
collect  certain  information  from  entitles 
desiring  a  right-of-way  across  public 
lands.  These  entities  are  required  to  use 
a  consolidated  form,  which  BLM  and 
several  other  agencies  use  for  several 
purposes,  including  to  determine 
whether  or  not  applicants  are  qualified 
to  hold  right-of-way  grants  across 
Federal  lands. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  August  24. 1998.  to  be  assured  of 
consideration. 

ADDRESSES:  Ck>mments  may  be  mailed 
to:  Director  (420),  Bureau  of  Land 
Management,  1849  C  Street  NW,  Room 
401LS,  Washington,  D.C.  20240. 

Comments  may  be  sent  via  Internet  to: 
WoComment@WOblm.gov.  Please 
include  ATTN:  1004-0060  and  your 
name  and  return  address  in  your 
Internet  message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record;  Room  401. 1620 
L  Street,  NW,  Washington.  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.)  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  C.  Gammon.  (202)  452-7777. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in  a 
published  current  rule  to  solicit 
comments  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  sea. 

Title  XI  of  the  Alaska  National 
Interest  Lands  Conservation  Act  of 
Deceml)er  2,  1980.  requires  the  use  of  a 
consolidated  form  by  the  Department  of 
Agriculture,  Interior  and  Transportation 
in  connection  with  appUcations  for 
rights-of-way  (R/W's)  for  transportation 
and  utility  systems.  This  form  is  called 
SF-299,  "Application  for 
Transportation  and  UtiUty  System  and 
FaciUty."  BLM  uses  the  same  form  for 
R/W's  under  the  Federal  Land  PoUcy 
and  Management  Act  of  1976  and  the 
Mineral  Leasing  Act.  The  National  Park 
Service  requested  that  it  be  able  to  use 
the  form  for  R/W  applications  across 
lands  that  it  administers.  The 
information  collection  package  being 
sent  to  OMB  will  reflect  this  request. 

The  Federal  agencies  using  this  form 
use  it  to  identify  and  communicate  with 
applicants,  to  evaluate  the  appUcant's 
qualifications,  and  to  identify  the 
project  location.  The  project's  location 
is  needed  to  determine  impacts,  the 
project's  compatibility  with  other 
existing  and  proposed  land  uses,  and 
alternative  routes  and  modes  considered 
by  the  applicant.  If  the  agencies  do  not 
have  this  information,  they  cannot 
determine  if  the  applicant  is  qualified  to 
hold  a  R/W  authorization.  Lack  of 
information  would  also  affect  the 
Government's  abiUty  to  determine  cost 
reimbursement  and  rental  amounts  due. 
The  result  would  be  the  loss  of  revenue 
due  to  the  Government  or  excessive 
payments  from  private  sector  businesses 
and  individuals. 

Based  on  BLM's  experience 
processing  R/W  applications  and 
information  firom  the  other  agencies 
using  this  form,  there  are  an  estimated 
4,900  applications  annually.  The 
respondents  are  individuals,  companies, 
and  State  and  local  government 
agencies,  seeking  a  R/W  across  land 
administered  by  the  federal  government. 


The  public  reporting  burden  for  the 
information  collection  is  estimated  to 
average  2  hours  per  response.  The 
frequency  of  response  is  once.  The 
estimated  total  annual  burden  on  new 
respondents  is  about  9,800  hours. 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  June  12.  1998. 
Carole  f .  Smith. 

Bunau  of  Land  Management  Oearance 
Officer. 
IFR  Doc.  98-16739  Filed  6-23-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Burvau  of  Land  Management 
IWO-260-1 030-2-24-1 AJ 

Request  for  Approval  of  a  New 
Information  Collection 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  seek  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  to  collect  certain 
information  from  visitors  to  the  Wild 
Horse  and  Burro  Internet  Adoption  Site. 
The  information,  which  will  be 
suppUed  on  a  voluntary  basis,  will  be 
used  to  improve  the  website  and  the 
overall  management  of  the  wild  horse 
and  burro  program. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  August  24,  1998  to  be  considered. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group,  Bureau  of 
Land  Management,  1849  C  St..  NW, 
Mail  Stop  401  LS,  Washington,  DC 
20240.  Comments  may  be  sent  via 
Internet  to:  WOConimentQblm. wo.gov. 
Please  include  "Attn.:  1004-NEW"  and 
your  name  and  address  in  your  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401,  1620 
L  St.,  NW,  Washington,  DC. 

Comments  will  be  available  for  public 
review  and  inspection  at  the  L  Street 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Moritz.  (703)  440-1677,  e-mail 
address:  h35morit@es.blm.gov. 
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SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Pap>erwork 
Reduction  Act  of  1995,  BLM  is  required 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  a  collection 
of  information  to  solicit  comments  on: 
(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  from  OMB  under  44  U.S.C. 
3501  et  seq. 

On  December  5.  1971,  the  Wild,  Free- 
Roaming  Horse  and  Burro  Act, 
commonly  referred  to  as  the  Wild  Horse 
and  Burro  Act,  became  a  Federal  law.  hi 
1998,  the  twenty-seventh  anniversary  of 
the  Act,  the  pubhc  plays  a  major  role  in 
preserving  wild  horses  and  burros  as  a 
cultural  icon.  Since  1973,  over  140.000 
wild  horses  and  burros  have  been 
adopted  throughout  the  United  States. 
Each  year  as  many  as  9.000  wild  horses 
and  burros  are  adopted.  More  than  half 
of  these  animals  are  placed  through  the 
efforts  of  BLM's  Eastern  States  Office. 

The  Act  requires  the  protection, 
management,  and  control  of  wild,  free- 
roaming  horses  and  burros  on  public 
lands  at  population  levels  that  assure  a 
thriving  ecological  balance  and 
multiple-use  relationship.  BLM 
developed  a  Strategic  Plan  for  the 
Management  of  Wild  Horses  and  Burros 
on  Pubhc  Lands  that  estabhshed  long- 
term  goals  and  objectives  for  the  wild 
horse  and  burro  program.  The  plan, 
approved  in  1992,  is  a  product  of  BLM's 
commitment  to  manage  wild  horses  and 
burros  as  part  of  the  natural  ecosystem 
and  recognizes  the  biological,  social, 
and  cultural  attributes  that  these 
animals  possess. 

To  address  management  goals  and 
requirements,  BLM's  Eastern  States 
Office  conceived  and  implemented  the 
Internet  Wild  Horse  and  Burro  Adoption 
Pilot  Project.  Through  the  Pilot  Project. 
BLM  hopes  to  reach  out  and  contact 
new  potential  adopters — people  who 
have  and  use  home  computers  and  often 


have  children  living  at  home.  These 
additions  to  our  adopter  base  could 
potentially  increase  BLM's  ability  to 
place  additional  animals  in  safe,  secure, 
and  happy  adoptive  homes. 

The  Internet  adoption  site  will 
contain  a  series  of  questions  designed  to 
solicit  customer  comments,  feedback, 
and  information.  BLM  will  use  these 
responses  to  determine  whether  or  not 
to  continue  the  pilot  program,  and,  if 
the  program  is  continued,  what 
improvements  to  make. 

The  questions  asked  are:  What  state 
are  you  from?  What  city?  How  did  you 
learn  about  this  site?  Will  you  be 
participating  in  the  Internet  adoption? 
What  more  could  we  do  to  make  you 
want  to  adopt  using  the  Internet?  Have 
you  adopted  any  BLM  wild  horses  or 
burros  before?  Would  you  be  more 
willing  to  adopt  if  you  could  pick  up  the 
horses  closer  to  your  home?  How  could 
we  improve  this  site?  Any  other 
comments  or  suggestions?  To  respond  to 
these  questions,  participants  would  use 
"Yes"  or  "No"  radio  buttons,  drop 
down  selection  menus,  or  blank  screens, 
dep>ending  upon  the  question. 

The  Wild  Horse  and  Burro  Internet 
Adoption  Program  could  potentially  be 
implemented  with  a  general  request  for 
comments  and  suggestions,  but  a 
specific  set  of  questions  is  more  likely 
to  generate  responses  useful  to  BLM's 
Eastern  States  Office  in  improving  the 
website  and  the  overall  management  of 
the  adoption  program. 

BLM  estimates  that  it  will  take  an 
average  of  3  minutes  for  each  electronic 
response,  and  that  the  number  of 
respondents  will  be  600  annually.  The 
estimated  aimual  burden  hours  is  30. 
Each  response  is  voluntary.  The 
respondents  are  potential  adopters  of 
wild  horses  and  burros. 

Anyone  interested  in  the  HTML  code 
for  the  questions  and  format  may  obtain 
a  copy  from  the  individual  named  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

BLM  will  sununarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  June  15,  1998. 
Carole  J.  Smith, 

Bureau  of  Land  Management  Qearance 

Officer 

(PR  Doc.  98-16740  Filed  6-23-98;  8:45  ami 

BILUNO  COOe  4)10-44-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-00-P;  AA-809&-03] 

Notice  for  Publication;  Alaska  Native 
Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601,  1613(e),  will  be  issued  to 
Chugach  Alaska  Corporation  for 
approximately  11,572  acres.  The  lands 
involved  are  in  the  vicinity  of  Icy  Bay, 
Alaska. 

Copper  River  Meridian,  Alaska 

T.  21  S..  R.  24  E., 
T.  21  S..  R.  25  E.. 
T.  22  S..  R.  25  E., 
T.  23  S.,  R.  25  E.. 
T.  21  S..  R.  26  E. 

A  notice  of  the  decision  will  be 
pubhshed  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue.  #13.  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  die 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  July  24.  1998  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  fiUng  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
api>eal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 
Chris  Sitbon, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 
[FR  Doc.  98-16732  Filed  6-23-98;  8:45  am) 

BHXINO  CODC  431(KIA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-1 30-1 020-00;  GP8-0233J 

Cancellation  of  Eastern  Washington 
Resource  Advisory  Council  Tour  and 
Meeting 

agency:  Bureau  of  Land  Management, 
Spokane  District. 
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action:  The  tour  and  meeting  of  the 
Eastern  Washington  Resource  Advisory 
Council  scheduled  June  25. 1998,  in 
Spokane.  Washington  has  been 
canceled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hubbard,  Bureau  of  Land 
Management,  Spokane  District  Office, 
1103  N.  Fancher  Road.  Spokane. 
Washington,  99212;  or  call  509-536- 
1200. 

Dated:  June  19. 1998. 
Joseph  K.  Buesing, 

District  Manager 

(FR  Doc.  9«-16901  Filed  6-23-98;  8:45  am] 

BIUJNQOOOE  4310-33-P 


DEPARTMENT  OF  THE  INTERJOR 

Buroau  of  Land  Management 
[A2-020-08-1 430-01;  A2A-30391] 

Notice  Of  Reatty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
Maricopa  County,  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Maricopa  County  Board  of  Supervisors 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act.  as  amended 
(43  U.S.C.  869  et  seq.).  Maricopa  County 
Board  of  Supervisors  proposes  to  use 
the  lands  for  equestrian  facilities. 

GiU  and  Salt  River  Meridian,  Arizona 

T.  1  N.,  R.  7  E.. 
Sec.  12,  N'/iSEV«SEV«. 

Containing  20  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease/ patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  a  switching  station 
granted  to  the  Bureau  of  Reclamation  by 
Right-of-way  PHX-086777. 


5.  Those  rights  for  a  flood  control 
project  granted  to  the  Flood  Control 
District  by  Right-of-way  A-3959. 

6.  Those  rights  for  the  Salt  River 
Project  granted  to  the  Bureau  of 
Reclamation  by  Right-of-way  A-12965. 

7.  Those  rights  for  a  power 
transmission  line  granted  to  the  Salt 
River  Project  by  Right-of-way  A-23884. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Office  of  the  Bureau  of  Land 
Management,  Phoenix  Field  Office, 
2015  West  Deer  Valley  Road.  Phoenix. 
Arizona  85027. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  Field 
Office  Manager.  Phoenix  Field  Office,  at 
the  above  address. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  equestrian  facilities. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whedier  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  equestrian 
facilities. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  lune  18. 1998. 
Michael  A.  Taylor, 
Field  Office  Manager 
(FR  Doc.  98-16751  Filed  6-23-98;  8:45  am] 

BCLMG  COOC  4310-a2-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

Title:  Production  Accounting  and 
Auditing  System  Oil  and  Gas  Reports, 
0MB  Control  Number:  1010-0040. 

Comwents:  This  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  approval.  In  compliance  with 
the  Paperwork  Reduction  Act  of  1995, 
Section  3506(c)(2)(A),  we  are  notifying 
you,  members  of  the  public  and  affected 
agencies,  of  this  collection  of 
information,  and  are  inviting  your 
comments.  Is  this  information  collection 
necessary  for  us  to  properly  do  our  job? 
Have  we  accurately  estimated  the 
public's  burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the  — 

respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

Comments  should  be  made  directly  to 
the  Attention:  Desk  Officer  for  the 
Interior  Department,  Office  of 
Information  and  Regulatory  Affairs 
(OMB  Control  Number:  1010-0040), 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone  (202) 
395-7340.  Copies  of  these  comments 
should  also  be  sent  to  us.  The  U.S. 
Postal  Service  address  is  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165;  the 
courier  address  is  Building  85,  Room  A- 
613,  Denver  Federal  Center.  Denver, 
Colorado  80225;  and  the  e-Mail  address 
is  RMP.comments@mms.gov.  OMB  has 
up  to  60  days  to  approve  or  disapprove 
the  information  collection  but  may 
respond  after  30  days;  therefore,  public 
comments  should  be  submitted  to  OMB 
within  30  days  in  order  to  assure  their 
maximimi  consideration. 

Copies  of  the  proposed  information 
collection  and  related  explanatory 
material  may  be  obtained  by  contacting 
Dennis  C.  Jones,  Rules  and  PubUcations 
Staff,  telephone  (303)  231-3046,  FAX 
(303)  231-3385.  e-Mail  t, 

Dermis.C.Jones@nims.gov. 

Dates:  Written  comments  should  be 
received  on  or  before  July  24, 1998. 

Summary:  The  Secretary  of  the 
Interior  is  responsible  for  the  collection 
of  royalties  from  lessees  who  produce 
minerals  from  leased  Federal  and  Indian 
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lands.  The  Secretary  is  authorized  to 
manage  lands,  to  collect  royalties  due, 
and  to  distribute  royalty  funds.  The 
Minerals  Management  Service  (MMS)  is 
responsible  for  the  royalty  management 
functions  assigned  to  the  Secretary  and 
has  developed  the  Production 
Accounting  and  Auditing  System 
(PAAS)  as  a  part  of  an  overall  effort  to 
improve  management  of  the  Nation's 
resources. 

PAAS  is  an  integrated  computer 
system  based  on  production  and 
processing  reports  submitted  by  lease 
operators  and  is  designed  to  track 
minerals  produced  from  Federal  and 
Indian  lands  from  the  point  of 
production  to  the  point  of  disposition, 
or  royalty  determination,  and/ or  point 
of  sale.  It  is  used  in  conjunction  with 
MMS  Auditing  and  Financial  System 
(AFS),  which  provides  payment  and 
sales  volumes  and  values  as  reported  by 
payors.  These  data  are  compared  to 
production  and  processing  volumes 
reported  on  PAAS.  The  comparison 
enables  MMS  to  verify  that  proper 
royalties  are  being  received  for  the 
minerals  produced. 

MMS  uses  six  forms  for  gathering  oil 
and  gas  production  data  from  industry. 
The  production  and  disposition  reports 
provide  MMS  with  ongoing  information 
on  lease  and  facility  production,  sales 
volumes,  and  inventories.  The  reports 
summarize  all  operations  on  a  lease  or 
facility  during  a  reporting  period.  They 
identify  production  by  well  number  and 
sales  by  product.  Data  collected  by 
PAAS  are  used  as  a  method  of  cross- 
checking reported  production  with  sales 
reported  to  the  AFS.  Failure  to  collect 
all  of  this  information  will  prevent 
MMS  from  ensuring  that  all  royalties 
owed  on  lease  production  are  paid. 
Additionally,  the  data  are  shared 
electronically  with  the  Bureau  of  Land 
Management  and  MMS's  Offshore 
Minerals  Management  so  they  can 
perform  thefr  lease  management 
responsibilities. 

Description  of  Respondents: 
Companies  or  individuals  (operators) 
that  operate  leases  to  develop,  produce, 
and  dispose  of  minerals  from  Federal  or 
Indian  lands. 

Forms  Numbers:  Form  MMS-4051, 
Facility  and  Measurement  Information 
Form;  Form  MMS-4054,  Oil  and  Gas 
Operations  Report;  Form  MMS— 4055, 
Gas  Analysis  report,  Form  MMS-4056, 
Gas  Plant  Operations  Report,  Form 
MMS-3160,  Monthly  Report  of 
Operations,  and  Form  MMS— 4058, 
Production  Allocation  Schedule  Report. 

Frequency  of  Response:  Monthly. 

Estimated  Reporting  Burden:  15  to  30 
minutes  per  manually  completed  report. 


7  to  15  minutes  per  electrooically 
completed  report. 

Recordkeeping  Burden:  12  hours 
annually  for  recordkeeping. 

Annual  Responses:  356,668. 

Annual  Burden  Hours:  81,938  hours. 

Bureau  Clearance  Officer:  Jo  Ann 
Lauterbach,  (202)  208-7744. 

Dated:  May  29,  1996. 
R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 

Management. 

[FR  Doc.  98-16723  Filed  6-23-96;  6:45  am] 

BIILMQ  COOC  4310-lim-P 


DEPARTMEhfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  the  titles  described  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  nature  of  the 
information  collections  and  the 
expected  burden  and  cost  for  30  CFR 
Parts  764  and  822. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  July  24, 
1998,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  of  the  collections  of 
information  contained  in:  State 
processes  for  designating  areas 


unsuitable  for  surface  coal  mining 
operations,  30  CFR  Part  764;  and 
Special  permanent  program 
performance  standards— operations  in 
alluvial  valley  floors,  30  CFR  Part  822. 
OSM  is  requesting  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nximbers  for  these  collections  of 
information  are  1029-0030  for  Part  764, 
and  1029-0049  for  Part  822. 

As  required  under  5  CFR  1320.8(d), 
Federal  Register  notices  soUciting 
comments  on  these  collections  of 
information  was  published  on  April  6, 
1998  (63  FR  16825).  No  comments  were 
received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities: 

Title:  State  processes  for  designating 
areas  luisuitable  for  surface  coal  mining 
operations,  30  CFR  Part  764. 

OMB  Control  Number:  1029-0030. 

Summary:  This  part  implements  the 
requirement  of  section  522  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  P.L. 
95-87,  which  provides  authority  for 
citizens  to  petition  States  to  designate 
lands  unsuitable  for  surface  coal  mining 
operations,  or  to  terminate  such 
designation.  The  regulatory  authority 
uses  the  information  to  identify,  locate, 
compare  and  evaluate  the  area  requested 
to  be  designated  as  unsuitable,  or 
terminate  the  designation,  for  surface 
coal  mining  operations. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  The  5 
individuals,  groups  or  businesses  who 
petition  the  States,  and  the  4  State 
regulatory  authorities  who  must  process 
the  petitions. 

Total  Annual  Responses:  5. 

Total  Annual  Burden  Hours:  7,324. 

Title:  Special  permanent  program 
performance  standards — operations  in 
alluvial  valley  floors,  30  CFR  Part  822. 

OMB  Control  Number:  1029-0049. 

Summary:  Sections  510(b)(5)  and 
515(b)(10)(F)  of  the  Surface  Coal  Mining 
and  Reclamation  Act  of  1977  (the  Act) 
protect  alluvial  valley  floors  from  the 
adverse  effects  of  surface  coal  mining 
operations  west  of  the  100th  meridian. 
Part  822  requires  the  permittee  to 
install,  maintain,  and  operate  a 
monitoring  system  in  order  to  provide 
specific  protection  for  alluvial  valley 
floors.  This  information  is  necessary  to 
determine  whether  the  unique 
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hydrologic  conditions  of  alluvial  valley 
floors  are  protected  according  to  the 
Act. 

Bureau  Form  Number  None. 

Frequency  of  Collection:  AnnnaUy . 

Description  of  Respondents:  10 
siirface  coal  mining  operators  who 
operate  on  alluvial  valley  floors. 

Total  Annual  Responses:  10. 

Total  Annual  Burden  Hours:  1,000. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  following  addresses. 
Please  refer  to  the  appropriate  ONfB 
control  numbers  in  all  correspondence. 
ADDRESSES:  OfGce  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,725 
17th  Street,  NW.  Washington,  DC  20503. 
Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW,  Room  210-SIB,  Washington,  DC 
20240,  or  electronically  to 
jtreleas@osmre.gov. 

Dated  ]une  19. 199d. 
Richard  G.  Bryson, 
Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  98-16810  Filed  6-23-98;  8:45  am) 

MLUNO  COOe  431»-06-M 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

[F.C.S.C.  Meeting  Notice  No.  12-98] 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

DATE  AND  TIME:  Friday,  July  31, 1998, 
10:00  a.m. 

SUBJECT  MATTER: 

A.  Oral  Hearings  on  Objections  to 
Proposed  Decisions  on  claims  against 
Albania,  as  follows: 

10:00  a.m.  Claim  No.  ALB-247  Stephen 
J.  Pantos 


11:00  a.m.  Claim  No.  AI3-117  James 
Ellas 

B.  Hearings  on  the  Record  on 
Objections  to  Proposed  Decisions  on 
claims  against  Albania,  as  follows: 

1.  Claim  No.  ALB-042  Xhanl  Femera,  et 
al. 

2.  Claim  No.  ALB-072  Thomas  M.  Toma 

3.  Qalm  No.  ALB-092  Thanas  A.  Laske 

4.  Claim  Nos.  ALB-137  Klementina 
Sevo  ALB-138  Marianthi  Fill 

5.  Claim  No.  ALB-153  Bibi  Xhemal 
Bejleh 

6.  Claim  No.  ALB-173  Mango 
Vasiliades,et  al. 

7.  Claim  No.  ALB-187  Helena  Liolin 

8.  Claim  No.  ALB-203  Stavri  G.  Burl 

9.  Galm  No.  ALB-220  Gjergjl  Gjell 

C.  Issuance  of  Proposed  Decisions  on 
claims  against  Albania. 

STATUS:  Open. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW..  Room 
6002,  Washington.  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington.  DC  June  19, 1998. 
Judith  H.  Lock. 
Administrative  Officer. 

[FR  Doc.  98-16940  Filed  6-22-98:  11:37  am) 
BRXMO  COOe  4410-SA-F 


DEPARTMEFTT  OF  UVBOR 

Employment  and  Training 
Administration 

Grants  and  Cooperative  Agreements; 
Availability,  etc.:  Postsecondary 
Education  and  Schoot-to-Work 
Systems 

ACTION:  Notice  Inviting  proposals  to 
identify  and  develop  intermediary 
entities  that  would  serve  as  agents  to 
connect  schools,  employers  and  other 
stakeholders  Involved  in  building 
School-to-Work  (STW)  systems. 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  to 
apply  for  grant  funding.  The 
E)epartments  of  Labor  and  Education 
jointly  invite  proposals  for  a  new  award 
In  FY  98.  as  authorized  under  section 
403  of  the  School-to-Work 
Opportunities  Act  of  1994  (the  Act).  The 
Departments  believe  that  the  long  term 
effectiveness  of  STW  partnerships  is 
enhanced  when  there  are  convenient 
and  effective  mechanisms  for 
connecting  school  based  learning  and 


work  based  learning,  as  well  as 
mechanisms  for  connecting  the  various 
STW  stakeholders,  particularly  schools 
and  employers.  Further,  the 
Departments  believe  that  the  capability 
of  STW  systems  to  be  sustained  beyond 
the  life  of  the  Act  will  be  influenced  by 
the  identification,  evaluation,  and 
replication  of  intermediary  entities  that 
would  serve  as  agents  to  connect 
schools,  employers  and  other 
community  stakeholders. 
DATES:  Applications  will  be  accepted 
commencing  Jime  24,  1998.  The  closing 
date  for  receipt  of  applications  is  August 

10,  1998.  at  4  P.M..  (Eastern  Time)  at  the 
address  below. 

ADDRESSES:  Applications  shall  be 
mailed  to  Ms.  Laura  Cesario.  U.S. 
Department  of  Labor.  Employment  and 
Training  Administration,  Division  of 
Acquisition  and  Assistance.  200 
Constitution  Avenue,  N.W.,  Room  S- 
4203,  Washington.  DC.  20210. 
Reference:  SGA/DAA  98-013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Ms.  Laura 
Cesario,  Division  of  Acquisition  and 
Assistance,  Fax  (202)  219-8739.  This  is 
not  a  toll-free  number.  All  inquiries 
should  include  the  SGA  number  (DAA 
98-013)  and  a  contact  name  and  phone 
niunber.  This  solicitation  will  also  be 
published  on  the  Internet,  on  the 
Employment  and  Training 
Administration's  Home  Page  at  http:// 
www.doleta.gov.  Award  notifications 
will  also  be  published  on  this  Home 
Page. 
SUPPt.EMENTARY  INFORMATION: 

I.  Definition  of  Intermediary 

Any  entity  or  organization  which 
brokers  and  supports  relationships 
between  schools  and  employers  for  the 
purpose  of  providing  students  with  real 
woric  experiences.  Intermediary 
organizations  may  recruit  employers  for 
schools,  match  students  with  work- 
based  learning  opportunities,  provide 
technical  assistance  to  teachera, 
employers,  parents  or  other 
stfikeholders,  and  help  students  connect 
what  they  are  learning  on  the  job  with 
their  classroom  activities.  Intermediary 
organizations  may  include,  but  are  not 
limited  to  nonprofit  organizations. 
Chambers  of  Commerce,  workforce 
development  or  employment  entitles,  or 
schools. 

11.  Background 

Status  of  Investments  in  STW  Systems 

Building  the  capacity  of  key 
stakeholders  to  participate  in  STW 
systems  at  the  community  level  is 
critical  for  STW  sustalnability.  The 
strength  of  the  STW  framework  is  the 
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foundation  of  voluntary  partnerships 
comprising  key  stakeholders  that  cross 
traditional  boundaries  of  association.  By 
statute,  most  of  the  Federal  funds  that 
a  State  receives  in  its  implementation 
grant  go  to  local  partnerships.  The  law 
also  provides  direct  federal  funding  for 
local  partnerships  that  are  ready  to 
implement  STW  but  are  located  in 
States  that  have  not  received 
implementation  funds  or  are  in  their 
first  year  of  implementation.  To  date, 
105  communities  have  received  either 
Local  Partnership  grants  or  Urban/Rural 
Opportunities  Grants  (UROG)  and  more 
than  900  additional  local  partnerships 
have  been  formed  and  funded  through 
State  implementation  grant  roll-out 
strategies. 

UROGs  provide  direct  federal  funding 
in  high  poverty  communities  for  the 
purpose  of  addressing  the  specific 
challenges  of  implementing  STW 
systems  in  urban  and  rural  locales. 
These  initiatives  are  funded  for  5  years. 
In  the  first  round  of  competition  in  FY 
1994,  $10  million  was  distributed  to  21 
partnerships.  In  FY  1995.  $7.5  milUon 
was  awarded  for  continuation  grants 
and  an  additional  S17  milhon  was 
invested  in  32  new  partnerships.  FY 
1996  funds  are  being  used  to  invest  $35 
miUion  in  30-40  new  partnerships  and 
in  continued  funding  to  grantees  from 
rounds  one  and  two. 

It  is  evident,  however,  that  the  broad 
range  of  work-based  learning 
opportunities  that  are  an  essential 
component  of  STW  are  dependent  on 
wide  ranging  participation  of 
employers.  A  recent  study  indicates  that 
employers  are  participating  in  greater 
numbers  and  that  as  many  as  25%  of  the 
nation's  employers  are  involved  in  some 
small  way  in  STW.  However,  the  same 
study  indicates  that  most  employers  are 
participating  in  narrow  areas  of  work- 
based  learning  such  as  job  shadowing 
and  mentoring.  Employers  can  learn 
about  and  take  advantage  of  STW 
initiatives.  Schools,  with  dedicated 
personnel,  can  take  better  advantage  of 
the  employer  resources  necessary  for  the 
range  of  work-based  learning 
opportunities  appropriate  for  an 
effective  STW  system  characterized  by 
strong  community  partnerships. 

Two  other  circumstances  reinforce  the 
urgency  of  investments  in  the  formation 
and  the  long  term  effectiveness  of 
community  STW  partnerships.  First, 
early  surveys  of  STW  partnerships 
conducted  through  the  National  School- 
to-Work  Evaluation  revealed  that  only  a 
small  percentage  of  local  STW 
partnerships  were  engaged  in  all  three 
primary  STW  components:  school-based 
learning,  work-based  learning,  and 
connecting  activities.  Difficulties 


connecting  these  components  was  cited 
as  a  common  theme,  as  was  logistical 
problems  associated  with  linking 
partners  with  diverse  agendas  and 
constrained  available  time  to  devote  to 
establishing  and  nurturing  these 
linkages.  Second,  the  National  School- 
to- Work  Advisory  Council,  in  its  most 
recent  meetings,  strongly  recommended 
that  a  greater  emphasis  needs  to  be 
placed  on  these  cormecting  activities  if 
sustainability  is  to  be  achieved  in  STW 
systems.  The  Council  spedficaliy 
recommended  future  investments  in  the 
identification,  evaluation  and 
rephcation  of  intermediary  entities  that 
would  serve  as  agents  to  connect 
schools,  employers  and  other 
commimity  stakeholders. 

Therefore,  one  new  comprehensive, 
targeted  investment  for  FY  97  is  being 
funded  that  promotes,  identifies, 
strengthens  and  informs  STW 
partnership  formation  and  sustainability 
through  the  use  of  intermediary  entities. 

m.  Statement  of  Work 

Required  Areas  of  Effort 

The  successful  applicant  will  assume 
the  lead  responsibihty  for  coordination 
and  technical  support  designed  to  build 
the  capacity  of  local  communities  to:  (1) 
identify  intermediary  connecting 
activities,  and  (2)  identify  the 
appropriate  community  resources  to 
serve  as  intermediary  connections  to 
STW  stakeholders.  The  appUcant  must 
provide  evidence  that  the  needs  of  all 
youth,  as  defined  in  the  Act,  are 
addressed.  The  Departments  are 
particularly  interested  in  intermediary 
relationships  through  which  students 
participate  in  STW  systems  and  are  not 
limited  by  educational  or  categorical 
labels.  Based  on  lessons  learned  from 
previous  national  investments,  the 
status  of  STW  systems  development, 
and  the  urgency  of  siistaining  STW 
systems,  the  Departments  beheve  it  is 
necessary  to  approach  the  enhancement 
of  intermediary  entities  that  connect 
STW  community  partners  by  requiring 
the  successful  applicant  to  demonstrate 
concerted  effort  in  the  following  five 
activities: 

1.  Identify,  catalogue,  and  assess  at 
least  50  examples  of  STW  intermediary 
activities  in  established  local 
partnerships.  The  nature  of 
intermediary  connectors  is  fHjtentially 
as  varied  as  each  of  the  communities  in 
which  STW  systems  have  been 
implemented.  The  Departments  are 
aware  that  these  connectors  include  a 
range  of  diverse  entities,  including 
business  driven  organizations  such  as, 
chambers  of  commerce,  existing 
nonprofit  community  based 


organizations,  workforce  development 
agencies,  central  labor  coimcils,  and 
specially  created  entities  to  address 
STW  connecting  activities.  Thus,  the 
IDepartments  are  interested  in  learning 
more  about  the  nature  of  these  entities: 
who  governs  them,  how  they  relate  to 
the  community  of  STW  stakeholders, 
how  they  gauge  their  own  effectiveness, 
and  what  populations  are  served. 
Apphcants  should  describe  how  they 
will  organize  the  task  of  identifying  and 
selecting  effective  STW  intermediary 
activities,  how  effectiveness  will  be 
assessed,  and  how  the  critical  common 
features  of  each  will  be  identified  to 
inform  the  development  of  a  repUcable 
intermediary  framework  (see  Activity  2). 
In  addition,  the  appUcant  should 
describe  how  the  information  will  be 
categorized. 

2.  Develop  a  repUcable  design  of  key 
components  of  intermediary  operation. 
Based  on  identified  effective  practices 
gleaned  fix)m  the  sample  local 
partnerships  described  above,  and  the 
relevant  literature  in  the  field,  the 
Departments  are  interested  in  the 
development  of  a  replicable  design 
framework  from  which  communities 
can  develop  a  plan  for  sustainable 
intermediary  connecting  activities  in 
their  STW  systems.  At  minimum,  this 
framework  should  include  a  description 
of  participating  intermediary 
connectors,  a  categorization  of  the 
qualities  of  effective  intermediary 
entities,  how  they  are  admmistered, 
how  STW  stakeholders  contribute  to 
and  interact  with  these  entities,  how 
they  measure  their  effectiveness,  and 
how  the  needs  of  diverse  populations 
are  addressed.  The  successful  apphcant 
will  also  be  expected  to  actively 
disseminate  the  design  framework 
including  targeted  training  sessions, 
technical  assistance  institutes, 
electronic  media,  publications, 
conferences  and  other  related  means. 

3.  Provide  intensive  Technical 
Assistance  (Tj\.)  to  established  STW 
partnerships  to  develop  effective 
intermediaries.  Through  a  well  defined 
process,  the  successful  apphcant  will  be 
expected  to  select  no  fewer  than  25  local 
partnerships  that  will  receive  targeted 
and  concentrated  technical  assistance 
on  intermediary  estabUshment  or 
enhancement.  When  selecting  a  local 
partnership  the  following  factors  need 
to  be  considered:  (1)  Are  key  STW 
stakeholders  represented  at  the 
partnership  level?  (2)  Are  the  needs  of 
all  students  being  addressed?  (3)  Are 
intermediaries  present  in  the 
community  and  if  so,  do  they  offer  the 
potential  of  connecting  school  and 
work?  (4)  If  the  intermediary  is  well 
estabUshed.  clear  delineations  of  the 
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enhancement  activities  also  should  be 
presented. 

4.  Establish  a  framework  to  assist 
intermediaries  in  serving  all  students. 
Based  on  information  obtained  and 
detailed  through  TASK  *1,  and  the  field 
at  large,  identify  gaps  in  services  to 
students  not  typically  served  by  the 
intermediary.  This  could  include 
populations  such  as  students  with 
disabilities,  academically  talented 
students,  or  youth  who  are  out  of 
school.  The  framework  should  reflect 
needed  supports  and  accommodations, 
auricula  modifications  and  other 
assistance  as  appropriate.  This 
information  should  be  packaged  to 
assist  those  ciurently  providing 
intermediary  assistance,  built  into  the 
TA  activities  with  the  25  local 
partnerships  identified  in  TASK  #3  and 
be  included  in  the  development  of  a 
replicable  design  in  TASK  #2. 

5.  Identify  and  convene  community 
leaders/Community  Based 
Organizations.  The  Departments 
recognize  that  rephcable  and  sustained 
intermediary  connecting  activities  will 
require  knowledgeable  community 
leaders  and  respected,  effective 
Community  Based  Organizations 
(CBOs).  The  successful  applicant  will 
therefore  be  expected  to  hold  at  least 
two  national  forums  for  the  purposes  of 
convening  CBOs  and  other 
organizations  in  the  community 
representing  key  STW  stakeholders, 
such  as  local  chambers  of  commerce, 
central  labor  councils,  and  boards  of 
education.  These  forums  should  include 
an  interactive  format  that  uses  key 
featiires  of  effective  intermediaries 
identified  in  Activity  2  as  an  organizing 
framework.  Opportunities  should  be 
provided  for  attendees  to  learn  about 
communities  where  exemplary 
intermediary  sites  have  been  identified 
by  the  applicant.  Key  components  to 
their  success  will  be  shared  and  barriers 
will  be  identified. 

IV.  Eligible  Applicants 

National  non-profit  organizations, 
business  organizations,  or  associations 
experienced  in  building  the  capacity  of 
STW  systems  nationally  who  can 
demonstrate  the  abiUty  to  enlist  the 
support  and  active  participation  of  key 
STW  stakeholders  such  as  education, 
business,  organized  labor,  parents,  and 
community  based  organizations. 
Potential  applicants,  however,  should 
note  the  Departments'  priority  in 
seeking  applications  supported  by  a 
consortium  of  organizations.  In 
preparing  the  proposal,  please  use  the 
following  headings  and  respond  to  the 
information  in  each  of  the  following 
categories. 


1.  Project  Description 

Summarize  the  scope  of  the  pro)ect, 
outline  how  its  activities  will  relate  to 
the  five  required  areas  of  activity 
described  in  the  previous  section,  and 
provide  succinct  and  measurable  project 
objectives. 

2.  Operational  Plan 

Provide  a  detailed  workplan  that 
includes  a  description  of  the  proposed 
activities  matched  to  the  objectives 
presented  in  the  Project  Description, 
with  accompanying  time  lines  and 
individuals  responsible.  Provide  an 
organizational  structure  and  clear 
management  plan  detailing  the  staff  and 
organizational  resoiuces  to  be  devoted 
to  the  project.  The  appUcant  should 
clearly,  and  in  detail,  show  how  the 
proposed  work  will  address  each  of  the 
activities  that  are  described  in  the 
section  Required  Effort.  The  time  lines 
should  indicate  what  activities  and 
related  results  are  anticipated  for  the  18 
month  funding  period  and,  if  continued, 
what  activities  and  resiilts  would  be 
anticipated  for  future  optional  funding. 

3.  Results 

The  applicant  should  provide  specific 
and  quantifiable  outcomes  that  are 
anticipated  from  the  proposed  plan  of 
activities.  In  identifying  outcomes,  the 
offeror  should  also  explain  how  it  will 
collect  data,  dociunent  results  and  use 
these  results  to  inform  its  ongoing 
operating  plan. 

4.  Capability 

The  apphcant  should  demonstrate  the 
capability  of  the  organization  or 
consortium  and  the  key  staff  assigned  to 
undertake  the  workplan,  including 
examples  of  prior  related  efforts  that 
demonstrate  accomplishment  in 
developing,  implementing,  managing 
and/or  researching,  and  evaluating 
intermediary  relationships  in  STW.  The 
offeror  should  also  show  knowledge  of 
integrating  categorical  systems  in  the 
intermediary  process,  as  well  as, 
knowledge  and  experience  with 
business/education  partnership 
development  and  management. 

V.  Funding  Availability  and  Period  of 
Performance 

The  Departments  expect  to  make  one 
award  for  approximately  $1,500,000. 
The  period  of  performance  will  be  for  18 
months  from  the  date  the  grant  is 
awarded.  The  Departments  may,  at  their 
option,  provide  additional  funds  beyond 
the  18  months,  depending  on  funding 
availability  and  performance  of  the 
offeror. 


VI.  Application  SutmiitUl 

Applicants  must  submit  four  (4) 
copies  of  their  proposal,  with  original 
signatures.  The  applications  shall  be 
divided  into  two  ddstinct  parts:  Part  I — 
which  contains  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance, 
(Appendix  A)  and  Budget  Information 
Sheet,"  (Appendix  B).  All  copies  of  the 
SF  424  MUST  have  original  signatures 
of  the  legal  entity  applying  for  grant 
funds.  Applicants  shall  indicate  on  the 
SF— 424  the  organization's  IRS  status,  if 
applicable.  According  to  the  Lobbying 
EHsclosure  Act  of  1995.  Section  18,  an 
organization  described  in  Section  501(c) 
4  of  the  Internal  Revenue  Code  of  1986 
which  engages  in  lobbying  activities 
shall  not  be  eligible  for  the  receipt  of 
federal  funds  constituting  an  award, 
grant,  or  loan.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  17.249. 
In  addition,  the  budget  shall  include — 
on  a  separate  page(s) — a  detailed  cost 
break-out  of  each  line  item  on  the 
Budget  Information  Sheet.  Part  n  shall 
contain  the  program  narrative  that 
demonstrates  the  applicant's  plan  and 
capabilities  in  accordance  with  the 
evaluation  criteria  contained  in  this 
notice.  Applicants  must  describe  their 
plan  in  light  of  each  of  the  Evaluation 
Criteria.  Applicants  MUST  limit  the 
program  narrative  section  to  no  more 
than  30  double-spaced  pages,  on  one 
side  only.  This  includes  any 
attachments.  Applications  that  fail  to 
meet  the  page  limitation  requirement 
will  not  be  considered. 

Vn.  Late  Applications 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designated  in  this  notice 
will  not  be  considered,  unless  it  is 
received  before  awards  are  made  and 
it — (a)  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calender  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/post  marked  by  the  15th  of  that 
month);  or  (b)  was  sent  by  the  U.S. 
Postal  Service  Express  Mail  next  Day 
Service  to  addresses  not  later  than  5:00 
P.M.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
federal  holidays.  The  term  "post 
marked"  means  a  printed,  stamped  or 
otherwise  placed  impression  (exclusive 
of  a  postage  meter  machine  impression) 
that  is  readily  identifiable,  without 
further  action,  as  having  been  supplied 
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Vm.  Hand  Delivered  Proposals 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  4:00  P.M.,  (Eastern 
Time),  on  the  closing  date  at  the 
specified  address.  TELEGRAPHED 
AND/FAXED  APPLICATIONS  WILL 
NOT  BE  HONORED.  Failure  to  adhere 
to  the  above  instructions  will  be  a  basis 
for  a  determination  of 
nonresponsiveness.  Overnight  express 
mail  from  carriers  other  than  the  U.S. 
Postal  Service  will  be  considered  hand- 
delivered  applications  and  MUST  BE 
RECEIVED  by  the  above  specified  date 
and  time. 

DC.  Review  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
appUcations  against  the  criteria  hsted 
below.  The  panel  results  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  Government  may  elect  to 
award  the  grant  with  or  without 
discussions  with  the  offeror.  In 
situations  without  discussions,  an 
award  will  be  based  on  the  offeror's 
signature  on  the  SF-424.  which 
constitutes  a  binding  offer.  Awards  will 
be  those  in  the  best  interest  of  the 
Government. 

1.  The  extent  to  which  the  applicant 
outlines  a  clear  and  detailed  plan  of 
operation.  (40  points) 

•  Does  the  plan  provide  clear 
strategies  for  addressing  the  tasks 
specified  under  required  efforts? 

•  Is  the  plan  likely  to  result  in  the 
identification  of  effective  intermediary 
practices;  result  in  the  development  and 
enhancement  of  intermediary  activities 
in  25  STW  communities;  and  establish 

a  framework  for  serving  all  youth;  and 
likely  to  engage  key  STW  stakeholders? 

•  Are  the  outcomes  proposed  specific 
and  rephcable? 


•  Does  the  proposal  provide  an 
organizational  structure  and  clear 
management  plem  detailing  staff  and 
organizational  resources  to  be  devoted 
to  this  project? 

•  Does  the  plan  include  a 
comprehensive  dissemination  strategy 
that  reaches  all  key  stakeholders. 

2.  The  extent  to  which  the  applicant 
demonstrates  the  capabiUty  and 
capacity  to  meet  the  requirements  of 
this  solicitation.  (30  points) 

•  Does  the  organization  provide 
examples  and  dociunentation  of  prior 
related  accomplishments  in  developing, 
implementing,  managing,  researching 
and  evaluating  intermediary 
relationships  in  STW? 

•  Do  the  organizations  participating 
reflect  a  broad  range  of  school-to-woii 
stakeholders? 

•  Are  the  roles  and  activities  of 
stakeholder  organizations  clearly 
defined? 

•  Does  the  organization  possess  the 
capability  to  develop  and  disseminate 
technical  assistance? 

•  Does  the  organization  demonstrate 
knowledge  of  integrating  categorical 
systems  in  the  intermediary  process? 

3.  The  extent  to  which  the  applicant 
demonstrates  the  willingness  and  ability 
to  engage  and  convene  other 
organizations  that  are  critical  to  the 
success  of  engaging  and  developing 
intermediaries  in  School-to-Work 
system  building  efforts.  (20  points) 

•  Does  the  applicant  propose  specific 
activities  that  are  likely  to  result  in 
strategic  alliances  with  key  STW 
stakeholders,  including  but  not  limited 
to  business,  organized  labor,  public  and 
private  sector  entities  and  community 
based  organizations? 

•  Does  the  applicant  show  relevant 
past  experience  in  collaborating  with 
national,  state  and  local  groups  involved 
with  education  and  workforce 
development  efforts? 

•  Does  the  applicant  possess  a  wide 
range  of  experience  in  convening 
conferences  that  bring  together  disparate 
groups? 


•  Does  the  organization  demonstrate 
extensive  knowledge  with  business/ 
education  partnership  development  and 
management? 

4.  The  overall  abiUty  of  the 
applicant's  plan  to  evaluate  its  activities 
and  use  its  results  to  inform  the  ongoing 
plan.  (10  points) 

•  Is  the  plan  for  evaluation  clearly 
tied  to  clear  objectives  and  specific        * 
outcomes? 

•  Is  there  a  clear  mechanism  for 
adjusting  the  work  plan  based  on 
results? 

•  Are  there  clear  descriptions  of  the 
type  of  data  to  be  collected  and  a  clear 
data  collection  plan? 

The  grants  will  be  awarded  based  on 
the  applicant  response  to  the  above 
mentioned  criteria  and  that  which  is 
otherwise  advantageous  to  the 
Departments. 

XI.  Reporting  Requirements 

Once  a  grant  is  awarded,  the  awardee 
will  be  required  to  submit  reports  on  a 
quarterly  basis;  a  Standard  Form  269 
(financial  status  report),  and  a  narrative 
report  (in  a  format  to  be  determined).  A 
final  report  will  be  required  at  the 
conclusion  of  the  project.  Location  of 
model  sites  and  sites  to  receive 
technical  assistance  are  to  be  submitted 
to  the  Grant  Officer's  Technical 
Representative  (GOTR),  identified  in  the 
grant  award  document,  for  approval 
before  commencing  any  activities. 
Conference  plans  and  all  products 
including  pubUcations  shall  be 
submitted  for  review  to  the  National  S- 
T-W  Office  to  ensure  alignment  and 
collaboration  with  ongoing  national 
activities. 

Signed  in  Washington  D.C,  this  18th  day 
of  June.  1998. 

Janice  E.  Perry, 

Grant  Officer. 

Appendix  A:  SF  Form  424 — 
Application  Form 

Appendix  B:  Budget  Information  Form 

BILUNQ  CODE  4S10-3ft-P 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  reqiiired  facesheet  for  ptapplications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  States  which  avc  established  a  review  and  comment  procedure 
in  respcmse  to  Executive  Order  12372  and  have  selected  the  prqgram  to  be  included  m  their  process,  have  been  given  an  opportumty  to 
review  the  applicant's  submission. 


hem:  Eouy: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable) 

4.  If  this  application  is  to  contmue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

5.  Legad  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  mmibcr  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  Ietter(s) 
in  the  space(s)  provided. 

-  'New*  means  a  new  assistance  award. 

-  'Continuation*  means  an  extension  for  an 
additional  funding/budget  period  for  a  project       widi 
a  projected  completion  date. 

-  'Revision'  means  any  change  in  die  Federal 
Government's  financial   obligation  or  contingent 
liability  fran  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which  a^JtiiHancy  b 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistaixx 
number  and  title  of  the  program  uixier  which 
assistance  is  required. 

1 1 .  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g., 
constructioD  or  real  property  projects),  attach  a  mq> 
showing  project  location.  For  preapplications.  use  a 
separate  sheet  to  provide  a  stmmiary  description  of  the 
project. 


12.  List  only  the  largest  political  cntiues  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  aod  any 
Distria(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  coooibuted  during  the  first 
funding/budget  period  by  each  contributor.  Value  of 
in-kiod  contributions  should  be  uicluded  on  appropiiaie 
lines  as  applicable.  If  the  action  will  result  m  a  dollar 
change  to  an  existing  award,  iixiicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

16.  Applicants  should  contaa  the  State  Single  Point  of 
Contaa  (SPOC)  for  Federal  Executive  Order  12372  to 
determioe  whether  the  ^jplication  is  subject  to  the 
State  intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant  organizatioD,  ax 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  inchide  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  die  governing  body's 
autborizanoofor  you  to  sign  diis  applicatioo  as  official 
rq>resentatrvemust  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
auhorization  be  submitted  as  part  of  the  application.) 
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APPENDIX  B 


pAPT    TT    -    BODOKT    TltrORJiATION 

SECTION  A  -  Budget  Summary  by  Cafgorimm 


A 

(B) 

(C) 

1.      Paraoanel 

$ 

2.      Fringe  BBnefitB(Rata          h) 

3 .      Travel 

4.      Equipment 

5.      Supplies 

6.      Contractual 

7.      OtJlar 

8.      Total,   Direct   Coet 
(Lines  1   through   7} 

$ 

9.      Indirect  Coet^Jeate            %) 

10.    Training  Comt/Stlpanda 

11.    TOTAL    Funds    Requested 
(Lines    8    through    10) 

$ 

8ECTI0H  B   -  Coat  Sharing/  Match  Suamary  (If   appropriate; 


;a  ) 

(B) 

(C) 

1.    Cash  Contribution 

2.    In- Kind  Contribution 

$ 

3.    TOTAL  Coat   Sharing  /  Match 

(Rate           %< 

$ 

~ 

NOTE: 


Uaa  Column  A   to  record  fund*  regueatad  for  the  initial   period  of 
performance  ti.e.    12  mtntba ,    13  montha,    etc.);    Column   B   to  record 
chaj^gaa    to  Column  A    (i.e.    raqueata    foz  additional    funds  or  line   item 
changeai   and  Column  C   to  record  the  totala  (A  plum  B). 


umiRiK'noNS  ON  BACK  or  rQSJt) 
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INSTRUCTIONS    FOR    PART   II    -    BUDGET    INFORMATION 


SECTION  A   -   Budget  Stunmary  by  Categorima 

!•         Pereonn^l ■•      show  salaries   to  be  paid  for  project  personnel. 

2.  f f iflgg  BeaeSi te  ••      indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel •      indicate  the  amount  requested  for  staff  travel.      Include 
funds   to  cover  at  least  one   trip  to  Washington,    DC  for  project 
director  or  designee. 

4.  Sguigggflt--      Indicate   the  cost  of  non- expendable  personal  property  that 
has  a   useful   life  of  more  than  one  year  with  a  per  unit  cost  of      $5,000  or  more. 

5.  guppiitffl •      Include   the  cost  of  consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

^-         Coatractual  ••      show  the  amount   to  be  used  for    (1)  procurement  contracts 

(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and    (2)    sub -contracts/grants. 

7.        QLhan:      Indicate  all   direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

B-         Total.   Direct   Casta :      Add  lines  1   through  7. 

^'         lOtfirtfCt  Coats:      Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.      Training  /Stinand  Coat:       (If  allowable) 

11'      Total  Federal   funda  Rmaumatmd:     Show  total  of  lines  8  through  10. 


3SCTI0N  B  -  Coat  Sbaring/Mmtcblng  Sxaaaary 

Indicate    the  actual   rata  and  ajooimt  of  coat   ahariag/matching  when   there  ie   a 
coat  aharing /matching  requirement.      Alao  include  percentage  of  total  project 
coat  and  indicate  aource  of  coat  aharing /matching  funda,    i.m.   other  Federal 
aource  or  other  Non- Federal  aource. 


NOTE: 


PLEASE   INCLUDE  A  DETAILED   COST  ANALYSIS    OF  EACB  LINE   ITEM. 


[FR  Doc.  9S-16761  Filed  6-23-98;  8:45  am) 
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DEPARTME^f^  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Mine  Ventilation  System  Plan 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensvire  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Mine  Ventilation  System 
Plan.  MSHA  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assximptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  For  Better  Information  Contact 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
August  24,  1998. 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director.  Office  of  Standards, 


Regulations,  and  Variances.  4015 
Wilson  Boulevard.  Room  627. 
Arlington.  VA  22203-1984.  Conmienters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov.  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  M.  O'Malley.  Program  Analysis 
Officer,  Office  of  Program  Evaluation 
and  Information  Resources,  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration.  Room  715,  4015 
Wilson  Boulevard,  Arlington.  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tomalley®msha.gov  (Internet 
E-mail).  (703)  235-1470  (voice),  or  (703) 
235-1563  (facsimile). 
SUPPt-EMENTARY  INFORMATION: 

L  Background 

Undergroimd  mines  present  harsh 
and  hostile  working  environments.  The 
ventilation  system  is  the  most  vital  Ufe 
support  system  in  vmdergroimd  mining 
and  a  properly  operating  ventilation 
system  is  essential  for  maintaining  a 
safe  and  healthful  working 
environment.  Lack  of  adequate 
ventilation  in  underground  mines  has 
resulted  in  fatalities  from  asphyxiation 
and  explosions. 

n.  Current  Actions 

A  well  plaimed  mine  ventilation 
system  is  necessary  to  ensure  a  fresh  air 
supply  to  miners  at  all  working  places, 
to  control  the  amounts  of  harmful 
airborne  contaminants  in  the  mine 
atmosphere,  and  to  dilute  possible 
accumulation  of  explosive  gases. 

The  standard  requires  mine  operators 
to  prepare  a  written  plan  of  the  mine's 
ventilation  system  and  to  update  the 
plan  annually.  The  purposes  are  to 
insure  that  each  operator  routinely 
plans,  reviews,  and  updates  the  plan;  to 
insure  the  availability  of  accurate  and 
correct  information;  and  to  provide 
MSHA  with  the  opportimity  to  alert  the 
mine  operator  to  potential  hazards. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Mine  Ventilation  System  Plan. 

0MB  Number:  1219-0016. 

Agency  Number:  MSHA  401. 

Recordkeeping:  1  year. 

Affected  Public:  Business  or  other  for- 
profit. 

ate/Reference/Form/etc:  30  CFR 
57.8520. 

Total  Respondents:  240. 

Frequency:  Annually. 

Total  Responses:  240. 

Average  Time  per  Response:  24  hours. 


Estimated  Total  Burden  Hours:  5.760. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $46,080.00. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
adso  become  a  matter  of  public  record. 

Dated:  June  17. 1998. 
Theresa  M.  O'Malley. 

Acting  Director,  Progmm  Evaluation  and 

Information  Resources. 

(PR  Doc.  98-16758  Filed  6-23-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Operations  Under  Water 

action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
ujiderstood.  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

CurrenUy,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  Operations  Under  Water. 
MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  For  Further  Information  Contact 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
August  24,  1998. 

ADDRESSES:  Send  conmients  to  Patricia 
W.  Silvey.  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
^n  a  computer  disk,  or  via  E-mail  to 
psilvey@rnsha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  M.  O'Malley,  Program  Analysis 
Officer,  Office  of  Program  Evaluation 
and  Information  Resources,  U.S. 
Department  of  Labor.  Mine  Safety  and 
Health  Administration,  Room  715,  4015 
Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tomalley®msha.gov  (Internet 
E-Mail),  (703)  235-8378  (voice),  or  (703) 
235-1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  30.  CFR  75.1716,  75.1716-1  and 
75.1716-3  require  operators  of 
underground  coal  mines  to  notify 
MSHA  of  proposed  mining  under  bodies 
of  water  and  to  obtain  a  permit  to  mine 
under  a  body  of  water  if.  in  the 
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judgment  of  the  Secretary,  it  is 
sufficiently  large  to  constitute  a  hazard 
to  miners.  This  is  a  statutory  provision 
.  contained  in  Section  317(r)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  The  regulation  is  necessary  to 
prevent  the  inundation  of  underground 
coal  mines  with  water,  which  has  the 
potential  of  drowning  miners. 

The  coal  mine  operator  submits  an 
apphcation  for  the  permit  to  the  District 
Manager  in  whose  district  the  mine  is 
located.  Applications  contain  the  name 
and  address  of  the  mine;  projected 
mining  and  ground  support  plans;  a 
mine  map  showing  the  location  of  the 
river,  stream,  lake  or  other  body  of  water 
and  its  relation  to  the  location  of  all 
working  places;  r  profile  map  showing 
the  type  of  strata  and  the  distance  in 
evaluation  between  the  coal  bed  and  the 
water  involved. 

n.  Current  Actions 

Section  317(r)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  requires 
that  when  a  mine  operator  mines  coal 
from  a  mine  that  requires  construction, 
operation,  and  maintenance  of  tunnels 
under  any  river,  stream,  lake  or  other 
body  of  water  that  could  potentially 
pose  a  hazard  to  miners,  such  operator 
is  required  to  obtain  a  permit  from  the 
Secretary,  which  shall  include  such 
terms  and  conditions  as  deemed 
appropriate  to  protect  the  safety  of 
miners  working  or  passing  through  such 
tunnels  trom  cave-ins  and  other 
hazards.  This  section  of  the  Act  is 
enforced  through  apphcation  30  CFR 
75.1716,  which  requires  the 
undergroimd  mine  operators  to  notify 
MSHA  prior  to  mining  under  any  body 
of  water  (30  CFR  75.1716-1)  and  to 
submit  a  permit  apphcation  to  mine 
under  a  body  of  water  (30  CFR  75.1716- 
3),  for  the  MSHA  District  Manager's 
approval  prior  to  mining  imder  the  body 


of  water.  MSHA  is  obligated  to  respond 
in  writing  to  the  notice  (30  CFR 
75.1716-2)  and  to  the  permit 
application  (30  CFR  75.171&-4).  MSHA 
routinely  receives  the  notice  and  the 
permit  application  as  a  single 
correspondence  due  to  the  annual 
review  of  the  mine  ventilation  plan  map 
one  year  mining  projections  (30  CFR 
75.317(b)(14)]  and  the  annual  submittal 
of  a  certified  mine  map,  which  is 
required  to  show  the  locations  of  mines 
above  and  below  and  bodies  of  water 
above  the  active  mine  [30  CFR  75.1200- 
(I  and  j)  and  30  CFR  75.1203).  The 
annual  review  of  these  maps  provide 
early  detection  of  potential  inundation 
hazards  and  as  a  result  reduce  or 
eliminate  the  need  for  a  separate  notice 
under  30  CFR  75.1716-1. 

Type  of  Review:  Extension.  ' 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Operations  Under  Water. 

OMB  Number:  12 1^-0020. 

Agency  Number:  MSHA  207. 

Recordkeeping:  The  CFR  does  not 
mention  whether  or  not  a  record  of  the 
permit  should  be  kept  and  for  how  long. 
However,  MSHA  maintains  a  copy  of 
the  permit  application  and  the 
correspondence  granting  the  jjermit  in 
the  mine  file  through  the  active  hfe  of 
the  mine.  In  addition,  both  the 
permitted  mine  workings  and  the 
location  and  extent  of  the  body  of  water 
are  a  permanent  part  of  the  information 
required  on  the  certified  mine  map. 
MSHA  occasionally  will  require  the 
conditions  under  which  a  permit 
apphcation  is  approved  to  be  Included 
in  the  mine  roof  control  plan  (30  CFR 
75.220)  where  the  District  Manager 
determines  such  information  is 
necessary  to  adequately  protect  miners. 

Affected  Public:  Business  or  other  for- 
profit. 


Cite/ref- 
erence 

Total  respondents 

Frequency 

Total  responses 

Average  time 
per  response 

Burden 

75.1716  .... 

Inchxled  in  75.1716-3  

Occasional  

Included  in 

75.1716-3. 
On  occasion „... 

On  occasion 

Included  in  75.1716-3  

5  hours 

5  hours 

5  hours 

5  hours 

Included  in  75.1716-3. 
Induded  in  75.1716-3. 

70  hours. 

70  hours. 

75.1716.1 

IrvrliM-tAH  in  7^  171R_^ 

75.1716-3 

14  new  or  revised  nottoes/ 

permit  appls. 
14  

14  

Totals 

14  

Estimated  Total  Burden  Cost: 
$3,010.00. 

Total  Burden  Cost  (capital/startup): 
Certified  Mail  $210. 

Total  Burden  Cost  (operating/ 
maintaining):  None. 

Conmients  submitted  in  response  to 
this  notice  wrill  be  summarized  and/or 
included  in  the  request  for  Office  of 


Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  June  18. 1998. 
Theresa  M.  O'Malley. 

Acting  Director.  Program  Evaluation  and 
Information  Resources. 
(PR  Doc.  98-16759  Filed  6-23-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Slope  and  Shaft  Sinking  Plans 

action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  and  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  informadon  collection 
related  to  the  Slope  and  Shaft  Sinking 
Plans.  MSHA  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quaUty.  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
August  24, 1998. 

ADDRESSES:  Send  comments  to  Patricia 
\V.  Silvey,  Director.  Office  of  Standards, 


Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
ArUngton,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments   • 
on  a  computer  disk,  or  via  E-mail  to 
psilvey®msha.gov.  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  M.  O'Malley,  Program  Analysis 
Officer,  Office  of  Program  Evaluation 
and  Information  Resources,  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Room  715,  4015 
Wilson  Boulevard.  Arlington.  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tomalley®msha.gov  (Internet 
E-mail).  (703)  235-8378  (voice),  or  (703) 
235-1563  (facsimile). 
SUPPI.EMENTARY  INFORMATION: 

L  Background 

The  standard  77.1900  was  enacted  in 
1971  and  was  amended  in  1982  and 
again  in  1995.  The  standard  requires 
coal  mine  operators  to  develop  a 
prudent  engineered  design  plan  to 
develop  a  slope  or  shaft  whenever  an 
operator  decides  to  open  such  a  coal 
mine.  The  plan  is  required  by  the 
standard  and  is  to  be  reviewed  and 
approved  by  MSHA  before  the  actual 
hazardous  work  begins. 

n.  Current  Actions 

The  average  25  slope  or  shaft 
development  plans  that  MSHA  receives 
on  an  annual  basis,  are  reviewed  to 
ensure  that  the  required  work  is 
performed  in  a  safe  manner,  and  it 
protects  those  miners  performing  the 
work.  Prudent  engineering  design  does 
evolve  along  with  improved  machinery 
to  perform  the  work,  but  there  has  not 
been  any  revision  to  the  requirements 
for  such  a  plan. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Slope  and  Shaft  Sinking  Plans. 

0^tB  Number:  1219-0019. 

Agency  Number:  MSHA-208. 

Recordkeeping:  3  years. 

Agency  Number:  MSHA-208. 

Recordkeeping:  Records  are  normally 
required  to  be  kept  for  3  years. 

Affected  Public:  Business  or  other  for- 
profit.  

Cite/Reference/Form/etc:  30  CFR 
77.1900. 

Total  Respondents:  1,700. 

Frequency:  Whenever  an  operator 
decides  to  develop  a  slope  or  shaft. 

Total  Responses:  25. 

Average  Time  per  Response:  40  hours. 

Estimated  Total  Burden  Hours:  1,000. 

Total  Burden  Cost  (capital/startup): 
$43,000. 


Total  Burden  Cost  (operating/ 
maintaining):  $11,250. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  17,  1998. 
ThereM  M.  O'Malley. 
Acting  Director,  Program  Evaluation  and 
Information  Resources. 
[FR  Doc.  98-16760  Filed  6-23-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations;       « 
Records  of  Results  of  Examinations  of 
Self- Rescuers 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

CurrenUy,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension.  MSHA  is  particularly 
interested  in  comments  which: 

'evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  R3R  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
August  24,  1998. 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvery,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
4015  Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT 

Theresa  M.  O'Malley,  Program  Analysis 
Officer,  Director,  Office  of  Program 
Evaluation  and  Information  Resources, 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration.  Room  715, 
4015  Wilson  Boulevard,  Arlington.  VA 
22203-1948.  Mrs.  O'Malley  can  be 
reached  at  tomalley@msha.vog  (Internet 
E-mail),  (703)  235-1470  (voice),  or  (703) 
235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION 

I.  Background 

The  Self-Rescue  devices  are  subjected 
to  harsh  in-mine  conditions  that  may 
result  in  damage  to  the  device  which 
could  cause  the  device  to  malfunction 
or  provide  less  than  adequate 
protection.  The  90-day  examination  of 
the  device  is  necessary  in  order  to 
provide  for  early  detection  of  potential 
problems  that  would  otherwise  go 
undetected.  Requiring  the  mine  operator 
to  certify  the  examination  was  made  and 
to  record  any  identified  defects  gives 
credibility  to  the  program  and  decreases 
the  likelihood  of  a  person  being 
required  to  use  a  device  that  may  not 
function  as  designed.  In  addition,  this 
information  is  useful  in  determining 
how  durable  a  device  may  be  when 
subjected  to  the  harsh  conditions  that 
are  encountered  during  in-mine  use. 
This  allows  for  early  detection  of  design 
problems  that  may  require  the 
manufacturer  to  make  changes  to  a 
device  in  order  to  assure  the  device  will 
continue  to  function  as  designed  and 
provide  adequate  protection  in  the  event 
of  an  emergency. 


n.  Current  Actions 

In  1997,  a  large  number  of  problems 
were  identified  with  self-rescue  devices 
that  indicated  either  the  90-day 
examinations  were  not  being  conducted, 
or  defective  devices  were  not  being 
removed  ftt)m  service.  As  a  result  of 
these  problems,  MSHA  issued  a 
Program  Information  Bulletin  reminding 
the  industry  of  the  standard  requiring 
the  90-day  examination  and  certification 
of  the  self-rescue  devices,  and  requiring 
devices  that  fail  the  90-day  examination 
to  be  removed  from  service.  In  addition, 
MSHA  increased  the  inspection  effort  to 
include  quarterly  evaluation  of  the  mine 
operators  records  as  well  as  a  physical 
examination  of  a  representative  number 
of  self-rescue  devices.  However,  due  to 
the  large  number  of  devices  in  use  in  the 
mining  industry  (approximately  50,000 
devices),  it  is  essential  that  mine 
operators  continue  to  certify  that  the  90- 
day  examination  was  conducted  on  each 
device,  and  record  the  results  for 
devices  that  failed  the  90-day 
examination.  Although  MSHA  has 
increased  the  enforcement  effort,  the 
large  number  of  devices  in  use  in  the 
mining  industry  make  it  impractical  for 
MSHA  to  be  able  to  examine  each  of  the 
devices  quarterly. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Records  of  Results  of 
Examinations  of  Self-Rescuers. 

OMB  Number:  1219-0044. 

Agency  Number:  MSHA  243. 

Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/Etc:  30  CFR 
75.1714-3. 

Total  Respondents:  1,284. 

Frequency:  Quarterly. 

Total  Responses:  4,000. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  2,000 
hours. 

Estimated  Total  Burden  Ck)st: 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $86,000). 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  19, 1998. 
Theresa  M.  O'Malley, 

Acting  Director,  Program  Evaluation  and 

Information  Resources. 

IFR  [)oc.  98-16805  Filed  6-23-98;  8:45  am] 

BIUJNQ  CODE  4S10-«3-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Pension  Benefit  Guaranty  Corporation; 
Proposed  Extension/Reinstatement  of 
Infonnatlon  Collection  Request 
Submitted  for  Public  Comment  and 
Recommendations 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  the 
Internal  Revenue  Service,  and  the 
Pension  Benefit  Guaranty  Corporation 
(the  Agencies),  as  part  of  their 
continuing  efforts  to  reduce  paperwork 
and  respondent  burden,  conduct  a 
preclearance  consultation  program  to 
provide  the  general  public  and  other 
federal  agencies  with  an  opportimity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  program  helps  to  ensure  that 
requested  data  is  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  By  this  notice,  the 
Agencies  are  soliciting  comments 
concerning  the  proposed  extension/ 
reinstatement  of  approval  of  this 
collection  of  information — the  Form 
5500  Series,  Annual  Return/Report  of 
Employee  Benefit  Plan — for  the  1998 
plan  year.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice.  Although  the  1998  Form 
5500  Series  is  not  yet  available,  it  is  not 
expected  at  this  time  to  differ  materially 
from  the  1997  Form  5500  Series. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  24,  1998.  The  Agencies  are 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agencies,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected; 

•  Comment  on  estimates  of  capital  or 
startup  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infonnation;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

ADO«ESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  collection  of  information. 
Send  comments  to  Mr.  Gerald  B. 
Lindrew,  Office  of  Policy  and  Research, 
U.S.  Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room  N- 
5647.  Washington,  DC  20210. 
Telephone:  (202)  219-4782  (this  is  not 
a  toll-free  number).  All  comments  will 
be  shared  among  the  Agencies. 
SUPPLEMENTARY  INFORMATTOH: 

I.  Background 

On  September  3,  1997,  the  Agencies 
published  a  Notice  of  Proposed  Revision 
of  Annual  Information  Return/Reports 
(September  3  Notice)  in  the  Federal 
Register  (62  FR  46556)  to  streamhne 
and  simplify  the  annual  returnyreport 
forms  filed  for  pension,  welfare  and 
fringe  benefit  plans  under  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  (ERISA),  and  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
Code). 

The  Agencies  anticipate  that  the 
revision  of  the  annual  return/ report 
form  (Form  5500  Series)  will  be 
finalized  and  available  for  use  for  plan 
years  which  begin  in  1999  (see  the 
Agencies'  notice  concerning  their 
submission  of  the  revised  Form  5500 
Series  to  0MB  for  review  and  approval, 
also  published  in  today's  Federal 
Register).  0MB  approval  for  the  existing 
Form  5500  Series  will  expire  prior  to 
implementation  of  the  proposal  to  revise 
the  Form  5500  Series.  As  a  result,  the 
Agencies  are  requesting  an  extension/ 
reinstatement  of  the  current  ICR  through 
the  filing  period  for  the  1998  Form  5500 
Series. 

The  Form  5500  Series  is  the  primary 
source  of  information  concerning  the 
operation,  funding,  assets  and 
investments  of  pension  and  other 
employee  benefit  plans.  In  addition  to 
being  an  important  disclosure  docimient 
for  plan  participants  and  beneficiaries, 
the  Form  5500  is  a  compliance  and 


research  tool  for  the  Agencies,  and  a 
source  of  information  for  use  by  other 
federal  agencies.  Congress,  and  the 
private  sector  in  assessing  employee 
benefit,  tax,  and  economic  trends  and 
poUcies. 

The  Agencies  solicited  comments  on 
the  ICR  included  in  the  September  J 
Notice,  and  specifically  requested 
comments  on  the  Agencies'  estimates  of 
burden  hours  and  burden  estimation 
methodologies.  The  Agencies  received 
comments  indicating  that  estimates  of 
the  time  required  to  collect  the 
information  and  prepare  the  forms  and 
related  schedules  were  unroalistically 
low.  In  an  effort  to  respond  to  those 
conmients,  the  Agencies  are  currently  in 
the  process  of  evaliiating  the  existing 
burden  estimation  methodologies  to 
develop  a  revised  and  uniform  burden 
estimation  methodology.  However,  the 
burden  hour  estimates  in  this  Notice  are 
based  on  the  methodologies  described 
in  the  September  3  Notice,  pending  the 
availability  of  revised  burden  estimates. 
To  avoia  unnecessary  duplication  of 
pubUc  comments,  the  supplementary 
Paperwork  Reduction  Act  information 
published  in  the  September  3  Notice  is 
incorporated  herein  by  this  reference  in 
its  entirety,  and  comments  submitted 
thereon  addressing  the  Agencies' 
burden  estimates  will  be  treated  as 
comments  on  this  Notice  of  Proposed 
Extension/Reinstatement  of  Information 
Collection  Request 

n.  Current  Actions 

The  Agencies  intend  to  request  an 
extension/ reinstatement  of  the  currently 
approved  ICR  through  the  fiUng  period 
for  the  1998  Form  5500  Series  because 
the  new  forms  are  not  scheduled  to  be 
implemented  until  1999  plan  years. 

Although  the  1998  Form  5500  Series 
is  not  yet  available,  it  is  not  expected  at 
this  time  to  differ  materially  from  the 
1997  Form  5500  Series.  However,  the 
following  limited  changes  have  been 
made  to  the  1997  Form  5500  Series  as 
of  the  date  of  this  notice. 

Schedule  B:  Technical  revisions  to 
reflect  requirements  for  1998  plan  years 
(e.g.,  elimination  of  the  box  for 
"condition  code"  on  line  12a  in  Part  II 
of  Schedule  B,  resulting  from  an 
amendment  to  the  Code). 

Schedule  F:  The  Taxpayer  Relief  Act 
of  1997  amended  Code  section  6039D  to 
include  adoption  assistance  programs. 
As  a  result,  a  checkbox  was  added  to 
line  2  of  Schedule  F  to  indicate  that  the 
fringe  benefit  plan  is  an  adoption 
assistance  program. 

Agencies:  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration  (DOL.  PWBA); 
Department  of  the  Treasury,  Internal 


Revenue  Service  (IRS);  Pension  Benefit 
Giiaranty  Corporation  (PBGC). 

Title:  Form  5500.  Form  5500-C/R  and 
Schedules. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  for 
Pension  and  Welfare  Benefits 
Administration  and  Internal  Revenue 
Service;  reinstatement  without  change 
of  an  expired  collection  for  Pension 
Benefit  Guaranty  Corporation. 

OMB  Numbers:  1210-0016  (Pension 
and  Welfare  Benefits  Administration); 
1545-0710  (Internal  Revenue  Service); 
1212-0026  (Pension  Benefit  Guaranty 
Corporation). 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Form  Number:  Form  5500.  Form 
5500-C/R  and  Schedules. 

Total  Respondents:  801.934  for  PWBA 
and  PBGC;  901,400  for  IRS. 

Total  Responses:  801,934  for  PWBA 
and  PBGC;  901,400  for  IRS. 
Frequency  of  Response:  Annually. 
Estimated  Burden  Hours.  Total 
Annual  Burden:  1.68  million  burden 
hours  (using  the  PWBA  methodology)  to 
56.4  million  burden  hours  (using  the 
IRS  methodology)  for  preparing  the 
Form  5500  Series  and  filing  it  with  the 
government.  This  total  burden  is  shared 
among  the  Agencies.  See  the  September 
3  Notice  for  detailed  infonnation  on  the 
burden  estimation  methodology. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
siimmarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  18. 1998. 
Gerald  B.  Lindrvw, 
Deputy  Director,  Office  of  Policy  and 
Research.  Pension  and  Welfare  Benefits 
Administration. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
Stuart  A.  Sirkin, 

Director.  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  98-16790  Filed  6-23-98;  8:45  am) 

MUMQ  COOC  4610-2>-# 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

summary:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration,  the  price  regulation  and 
a  proposed  interim  procedural  rule. 
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DATES:  The  meeting  is  scheduled  for 
Wednesday,  July  1,  1998  to  commence 
at  the  close  of  the  Proposed  Rulemaking 
Public  Hearing  beginning  at  9:00  a.m.  as 
previously  noticed  at  63  FR  31943- 
31945, 

ADDRESSES:  The  meeUng  will  be  held  at 
the  Capitol  Center  for  the  Arts, 
Governor's  Hall,  44  South  Main  Street, 
Concord,  NH. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street.  PO  Box  1058, 
Montpelier,  VT  05601.  Telephone  (802) 
229-1941. 

SUPPLEMB^ARY  INFORMATION:  Notice  is 
hereby  given  that  the  Northeast  Dairy 
Compact  Commission  will  hold  its 
regularly  scheduled  monthly  meeting. 
The  Commission  will  consider  matters 
relating  to  administration  and  the  price 
regulation,  including  the  reports  and 
recommendations  of  the  Commission's 
standing  Committees.  The  Commission 
will  also  consider  a  proposed  interim 
procedural  rule  regarding  rulemaking 
procedures  and  procedures  for 
conducting  producer  referenda. 

Authority:  (a)  Article  V,  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and  ail 
other  applicable  Articles  and  Sections,  as 
approved  by  Section  147.  of  the  Federal 
Agriculture  Improvement  and  Reform  Act 
(FAIR  ACT),  Pub.  L.  104-127,  and  as  thereby 
set  forth  in  S.J.  Res.  28(l){b)  of  the  104th 
Congress;  Finding  of  Compelling  Public 
Interest  by  United  States  Department  of 
Agriculture  Secretary  Dan  Glickman,  August 
8,  1996  and  March  20, 1997.  (b)  Bylaws  of 
the  Northeast  Dairy  Compact  Commission, 
adopted  November  21,  1996. 

Kenneth  Becker, 

Executive  Director. 

[FR  Doc.  98-16615  Filed  6-23-98;  8:45  am) 

BiuMa  cooe  iaa<M>i-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  com^nent. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 


that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  tide  of  the  information 
collection:  10  CFR  Part  21,  "Reporting  of 
Defects  and  Noncompliance." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  All  directors  and  responsible 
officers  of  firms  and  organizations 
building,  operating,  or  owning  NRC 
licensed  facilities  as  well  as  directors 
and  responsible  officers  of  firms  and 
organizations  supplying  basic 
components  and  safety  related  design, 
analysis,  testing,  inspection,  and 
consulting  services  to  NRC  licensed 
facilities  or  activities. 

6.  An  estimate  of  the  number  of 
responses:  230  responses. 

7.  The  estimated  number  of  annual 
respondents:  100  respondents. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  17,093  (13,480 
reporting  hours  and  3,613 
recordkeeping  hours). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstmct:  10  CFR  Part  21 
implements  Section  206  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  It  requires  directors  and 
responsible  officers  of  firms  and 
organizations  building,  operating, 
owning,  or  supplying  basic  components 
to  NRC  licensed  facilities  or  activities  to 
report  defects  and  noncompliances  that 
could  create  a  substantial  safety  hazard 
at  NRC  licensed  facilities  or  activities. 
Organizations  subject  to  10  CFR  Part  21 
are  also  required  to  maintain  such 
records  as  may  be  required  to  assure 
compliance  with  this  regulation. 

The  NRC  staff  reviews  10  CFR  Part  21 
reports  to  determine  whether  the 
reported  defects  in  basic  components 
and  related  services  and  failures  to 
comply  at  NRC  licensed  faciUties  or 
activities  are  potentially  generic  safety 
problems. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  fi'ee  of  charge 
at  the  NRC  Public  Docimient  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 


the  NRC  home  page  site  for  60  days  after 

the  signature  date  of  this  notice. 
Comments  and  questions  should  be 

directed  to  the  OMB  reviewer  by  July 

24,  1998. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0035), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 
Comments  can  also  be  submitted  by 

telephone  at  (202)  395-3084. 
The  NRC  Clearance  Officer  is  Brenda 

Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shehon, 

NEC  Qearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  98-16744  Filed  6-23-98;  8:45  am] 

BRJJNQ  COOC  7SM-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Poctot  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Company; 
Notice  of  Withdrawal  of  Application  fbr 
AmerHJment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  its  May  23,  1997,  application 
for  proposed  amendment  to  Facility 
Operating  License  Nos.  DPR-71  and 
DPR-62  for  the  Brunswick  Steam 
Electric  Plant,  Unit  Nos.  1  and  2,  located 
in  Brunswick  County,  North  Carolina. 

The  proposed  amendment  would 
have  reduced  the  short-term  limit  for 
Dose  Equivalent  1-131  activity  in  the 
reactor  coolant  from  4.0  microcuries/ 
gram  to  3.0  microcuries/gram. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  July  30, 1997 
(62  FR  40847).  However,  by  letter  dated 
April  17, 1998,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  23, 1997,  and 
the  licensee's  letter  dated  April  17, 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  docimient  room 
located  at  the  University  of  North 
Carolina  at  Wilmington,  William 
Madison  Randall  Library,  601  S.  College 
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Road,  Wilmington,  North  Carolina 
28403-3297. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
David  C  Trimble, 

Project  Manager.  Project  Directorate  H-l, 
Division  of  Reactor  Projects— !/U ,  Office  of 
Nuclear  Reactor  Regulation 
[FR  Doc.  98-16743  Filed  6-23-98;  8:45  am] 
BH.UNQ  COOe  7S«0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority  (Sequoyah 
Nuclear  Plant,  Units  1  and  2); 
Conflmnatory  Order  Modifying  License 
Effective  Immediately 

I 

Tennessee  Valley  Authority  (TV A,  or 
the  Licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-77  and 
DPR-79,  which  authorizes  operation  of 
Sequoyah  Nuclear  Plant,  Units  1  and  2 
located  in  Hamilton  County,  Tennessee. 

n 

The  staff  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  has  been 
concerned  that  Thermo-Lag  330-1  fire 
barrier  systems  installed  by  licensees 
may  not  provide  the  level  of  fire 
endurance  intended  and  that  licensees 
that  use  Thermo-Lag  330-1  fire  barriers 
may  not  be  meeting  regulatory 
requirements.  During  the  1992  to  1994 
timeframe,  the  NRC  staff  issued  Generic 
Letter  (GL)  92-08,  "Thermo-Lag  330-1 
Fire  Barriers"  and  subsequent  requests 
for  additional  information  that 
requested  licensees  to  submit  plans  and 
schedules  for  resolving  the  Thermo-Lag 
issue.  The  NRC  staff  has  obtained  and 
reviewed  all  licensees'  corrective  plans 
and  schedules.  The  staff  is  concerned 
that  some  licensees  may  not  be  making 
adequate  progress  toward  resolving  the 
plant-specific  issues,  and  that  some 
implementation  schedules  may  be  either 
too  tenuous  or  too  protracted.  For 
example,  several  licensees  informed  the 
NRC  staff  that  their  completion  dates 
had  slipped  by  6  months  to  as  much  as 
3  years.  For  plants  that  have  completion 
action  scheduled  beyond  1997, 
including  Sequoyah  Nuclear  Plant, 
Units  1  and  2,  the  NRC  staff  has  met 
with  the  licensees  to  discuss  the 
progress  of  the  licensees'  corrective 
actions  and  the  extent  of  licensee 
management  attention  regarding 
completion  of  Thermo-Lag  corrective 
actions.  In  addition,  the  NRC  staff 
discussed  with  licensees  the  possibility 


of  accelerating  their  completion 
schedules. 

TV  A  was  one  of  the  licensees  with 
which  the  NRC  staff  held  meetings.  At 
the  May  30, 1997,  meeting,  the  NRC 
staff  reviewed  with  TVA  the  schedule  of 
Thermo-Lag  corrective  actions  for  the 
Sequoyah  imits  described  in  the 
handout  presented  to  the  NRC  during 
that  meeting.  Based  on  the  information 
provided  during  the  meeting,  as  well  as 
a  subsequent  letter  dated  June  25, 1997, 
the  NRC  staff  has  concluded  that  the 
schedules  presented  by  TVA  are 
reasonable.  This  conclusion  is  based  on 

(1)  the  amoxmt  of  installed  Thermo-Lag. 

(2)  the  complexity  of  the  plant-specific 
fire  barrier  configurations  and  issues,  (3) 
the  need  to  perform  certain  plant 
modifications  during  outages  as 
opposed  to  those  that  can  be  performed 
while  the  plant  is  at  power,  and  (4) 
integration  with  other  significant,  but 
unrelated  issues  that  TVA  is  addressing 
at  its  plant.  In  order  to  remove 
compensatory  measures  such  as  fire 
watches,  it  has  been  determined  that 
resolution  of  the  Thermo-Lag  corrective 
actions  by  TVA  must  be  completed  in 
accordance  with  current  schedules.  By 
letter  dated  April  29. 1998,  the  NRC 
staff  notified  TVA  of  its  plan  to 
incorporate  TVA's  schedule 
commitment  into  a  requirement  by 
issuance  of  an  order  and  requested 
consent  from  the  Licensee.  By  letter 
dated  May  13. 1998.  TVA  provided  its 
consent  to  issuance  of  a  Confirmatory 
Order. 

m 

The  Licensee's  commitment  as  set 
forth  in  its  letter  of  May  13.  1998.  is 
acceptable  and  is  necessary  for  the  NRC 
to  conclude  that  public  health  and 
safety  are  reasonably  assured. 

To  preclude  any  schedule  slippage 
and  to  assure  pubUc  health  and  safety, 
the  NRC  staff  has  determined  that  the 
Licensee's  commitment  in  its  May  13, 
1998,  letter  be  confirmed  by  this  Order. 
The  Licensee  has  agreed  to  this  action. 
Based  on  the  above,  and  the  Licensee's 
consent,  this  Order  is  immediately 
effective  upon  issuance. 

IV 

Accordingly,  pursuant  to  sections 
103, 161b,  161i,  1610,  182.  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 

amended,  and  the  Commission's      

regulations  in  10  CFR  2.202  and  10  CFR 
Part  50,  It  Is  Hereby  Ordered,  effective 
immediately,  that: 

The  Tennessee  Valley  Authority  (TVA) 
^  shall  complete  final  implementation  of 
Thermo-Lag  330-1  fire  barrier  corrective 
actions  at  the  Sequoyah  Nuclear  Plant,  Units 
1  and  2  as  described  in  the  TVA  submittal 


dated  June  25, 1997.  Walkdowns, 
evaluations,  and  upgrades  will  be  completed 
by  June  30, 1999. 

The  j^irector.  Office  of  Nuclear  Reactor 
Regulation,  may  relax  or  rescind,  in 
writing,  any  provisions  of  this 
Confirmatory  Order  upon  a  showing  by 
the  Licensee  of  good  cause. 

V 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  and  include  a 
statement  of  good  cause  for  the 
extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission, 
Attention:  Rulemaking  and 
Adjudications  Staff,  Washington,  D.C. 
20555.  Copies  of  the  hearing  request 
shall  also  be  sent  to  the  Director,  Office 
of  Nuclear  Reactor  Regulation.  U.  S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  to  the  Deputy 
Assistant  General  Coimsel  for 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  11 
at  the  Atlanta  Federal  Center,  23  T85,  61 
Forsyth  Street.  SW..  Atlanta,  Georgia 
30303-3415.  and  to  the  Licensee.  If  such 
a  person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his/her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  criteria  set  forth  in  10  CFR 
2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Confirmatory 
Order  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  at  Rockville.  Maryland  this  18th  day 
of  June  1998. 
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For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Collins, 

Director  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  98-16745  Filed  6-23-98;  8:45  am] 
BILUNOCOOE  TStO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-424  and  50-425] 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.;  Vogtie  Electric  Generating 
Plant,  Units  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-68 
and  NPF-81  issued  to  Southern  Nuclear 
Operating  Company,  Inc.,  et  al.  (the 
licensee),  for  operation  of  the  Vogtie 
Electric  Generating  Plant  (VEGP),  Units 
1  and  2,  respectively,  located  in  Burke 
County,  Georgia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
the  common  VEGP  Technical 
Specifications  to  allow  an  increase  in 
the  Unit  1  spent  fuel  storage  capacity 
from  288  to  1476  fuel  assembhes.  The 
increase  in  spent  fuel  storage  capacity  is 
achieved  by  replacing  the  existing  spent 
fuel  storage  racks,  a  process  referred  to 
herein  as  "reracking."  The  proposed 
action  is  in  accordance  with  the 
licensee's  application  for  license 
amendments  dated  September  4.  1997, 
as  supplemented  by  letters  dated 
November  20,  1997.  May  19  and  June 
12,  1998. 

The  Need  for  the  Proposed  Action 

The  VEGP  spent  fuel  pools  (SFPs)  are 
op>erated  as  a  single  facility  and  accept 
spent  fuel  from  both  Units  1  and  2.  The 
VeGP  Unit  2  spent  fuel  pool  has  a 
storage  capacity  of  2098  fuel  assemblies. 
Under  current  conditions,  the  SFPs  will 
lose  the  capacity  for  a  full-core  off-load 
(193  fuel  assemblies)  in  the  year  2005. 
There  are  no  independent  commercial 
spent  fuel  storage  facilities  operating  in 
the  U.S.,  nor  are  there  any  domestic 
reprocessing  faciUties;  therefore,  the 
projected  loss  of  storage  capacity  in  the 
VEGP  SFPs  would  affect  the  licensee's 
ability  to  operate  VEGP.  The  proposed 
amendments  are  needed  to  ensure  the 
capability  of  full-core  off-load  until  the 
year  2015. 


Environmental  Impacts  of  the  Proposed 
Action 

Radiological  Impacts 

VEGP  has  waste  treatment  systems 
designed  to  collect  and  process  waste 
that  may  contain  radioactive  material. 
The  radioactive  waste  treatment  systems 
were  evaluated  in  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Vogtie  Electric  Generating 
Plant,"  NUREG-1087,  March  1985.  The 
SFP  cooling  and  purification  system  is 
designed  to  remove  the  decay  heat 
generated  by  stored  spent  fuel 
assemblies  and  to  clarify  and  purify  the 
water  to  permit  unencxmibered  access  to 
the  plant  fuel  storage  area  and  maintain 
optical  clarity  of  the  SFP  water. 

Liquid  Radioactive  Waste 

It  is  not  expected  that  there  will  be  a 
significant  increase  in  the  liquid  release 
of  radionuclides  from  the  plant  as  a 
result  of  the  SFP  reracking 
modifications.  The  SFP  cooling  and 
purification  system  operates  as  a  closed 
system.  The  SFP  demineralizer  resin 
removes  soluble  radioactive  materials 
from  the  SFP  water.  A  small  increase  in 
activity  on  the  filters  and  demineraUzers 
may  occur  during  the  installation  of  the 
new  racks  because  of  the  more  frequent 
fuel  shuffling  and  underwater  pressure 
washing  of  the  old  racks  during 
removal.  However,  the  amount  of 
radioactivity  released  to  the 
environment  as  a  result  of  the  proposed 
reracking  is  expected  to  be  negligible. 

SoUd  Radioactive  Waste 

The  existing  spent  fuel  racks  in  the 
VEGP  Unit  1  SFP  will  be  removed  from 
the  site  by  a  salvage  company.  After 
usable  material  has  been  salvaged,  the 
remainder  will  be  volume  reduced  and 
disposed  of  at  the  Barnwell,  South 
Carolina,  facility.  In  a  worst -case 
scenario,  with  no  salvageable  material 
and  no  volume  reduction,  the  resulting 
material  would  represent  44  percent  of 
the  expected  solid  waste  volume 
associated  with  VEGP  Units  1  and  2  for 
1998;  however,  this  volume  is  not 
significant  when  viewed  over  the  40- 
year  operational  lifetime  of  the  VEGP 
facility. 

In  addition  to  the  spent  fuel 
assemblies  themselves,  the  only  other 
solid  radioactive  waste  generated  by  the 
SFP  is  the  SFP  polisher  resin,  which  is 
used  for  water  clarity.  As  indicated  in 
the  licensee's  submittal  of  September  4, 
1997,  these  resins  are  replaced 
approximately  once  per  refueling  cycle. 
No  additional  spent  resins  are  expected 
to  be  generated  by  the  pool  cleanup 
system  as  a  result  of  the  expanded  sp)ent 
fuel  storage  capability;  therefore,  no 


significant  increase  in  the  volimie  of 
solid  radioactive  waste  associated  v^th 
these  resins  is  expected  with  the 
proposed  amendments. 

Radioactive  Material  Released  to  the 
Atmosphere 

The  only  radioactive  gas  of 
significance  that  could  be  attributable  to 
storing  additional  spent  fuel  assemblies 
for  a  longer  period  of  time,  made 
possible  as  a  result  of  the  proposed 
reracking,  would  be  the  noble  gas 
radionuclide  krypton-85  (Kr-85). 
Experience  has  demonstrated  that  after 
spent  fuel  has  decayed  4  to  6  months, 
there  is  no  longer  a  significant  release  of 
fission  products,  including  ICr-85,  from 
stored  spent  fuel  containing  cladding 
defects.  The  licensee  has  stated  that  in 
the  past  2  years,  the  Kr-85 
concentrations  measured  from  the  fuel 
storage  area  ventilation  release  point 
have  been  negligible  and  the  Ucensee 
expects  that  enlarging  the  storage 
capacity  of  the  SFTP  will  have  no  effect 
on  the  average  annual  quantities  of  Kr- 
85  released  to  the  atmosphere. 

Iodine-131  released  from  spent  fuel 
assemblies  to  the  SFP  water  will  not  be 
significantly  increased  as  a  result  of  the 
expansion  of  the  fuel  storage  capacity 
since  the  iodine-131  inventory  in  the 
fuel  will  decay  to  negligible  levels 
between  refuelings. 

Most  of  the  tritium  in  the  SFP  water 
results  from  activation  of  boron  and 
lithium  in  the  primary  coolant  during 
power  operation.  A  relatively  small 
amount  of  tritium  is  produced  during 
reactor  operation  by  the  fission  process 
within  the  reactor  fuel.  The  subsequent 
diffusion  of  the  tritium  through  the  fuel 
and  cladding  represents  a  small 
contribution  to  the  total  amount  of 
tritium  in  the  SFP  water.  Tritium 
releases  from  the  fuel  assemblies  occur 
mainly  during  reactor  operation  and,  to 
a  limited  extent,  shortly  after  shutdown. 
Thus,  exp>anding  the  SFP  capacity  will 
not  increase  the  tritium  concentration  in 
the  SFP. 

Most  airborne  releases  of  tritium  and 
iodine  from  nuclear  power  plants  result 
during  refuelings  from  evaporation  of 
reactor  coolant,  which  contains  tritium 
and  iodine  in  higher  concentrations 
than  in  the  SFP.  The  storage  of 
additional  spent  fuel  assemblies  in  the 
SFP  is  not  expected  to  significantly 
increase  the  SFP  bulk  water 
temperature,  and,  therefore,  evaporation 
rates  from  the  SFP  are  not  expected  to 
significantly  increase.  Consequently,  it 
is  not  expected  that  there  will  be  any 
significant  change  in  the  annual  release 
of  tritium  or  iodine  as  a  result  of  the 
proposed  modifications  from  that 
previously  evaluated  in  NUREG-1087. 
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Occupational  Doses 

The  licensee  estimates  that  the 
increased  number  of  fuel  assemblies 
stored  in  the  Unit  1  SFP  may  result  in 
a  small  increase  in  doses  in  the  areas 
adjacent  to  the  sides  of  the  SFP, 
although  it  will  not  be  enough  to  change 
any  existing  radiation  zone 
designations.  To  minimize  any  potential 
dose  rate  increases  from  the  increased 
storage  of  spent  fuel,  the  licensee  plans 
to  control  the  placement  of  freshly 
discharged  fuel  so  that  it  is  not  placed 
in  SFP  rack  positions  adjacent  to  the 
sides  of  the  SFP.  Dose  rates  on  the  fuel 
pool  level  are  primarily  due  to 
radionuclides  in  the  pool  water.  During 
normal  operations,  dose  rates  in  this 
area  are  generally  2.5  mrem/hr  or  less. 
The  staff  finds  these  dose  rates  to  be 
acceptable  and  in  accordance  with  SFP 
dose  rates  at  other  plants. 

The  licensee  will  constantly  monitor 
the  doses  to  the  workers  during  the 
reracking  operation  using  electronic 
personnel  dosimetry.  Eadi  diver  will  be 
monitored  using  multiple  teledosimetry 
devices.  These  teledosimetry  devices 
will  transmit  diver  dose  and  dose  rate 
data  that  will  be  continuously 
monitored  adjacent  to  the  SFP.  Cameras 
will  be  used  to  monitor  the  movements 
of  the  divers.  The  licensee  will  use 
continuous  air  samplers  when  there  is  a 
potential  for  airborne  activity  in  the  SFP 
area  during  the  modifications.  In 
addition,  the  plant  effluent  radiation 
monitoring  system  will  monitor  any 
gaseous  releases. 

The  total  occupational  dose  to  plant 
workers  as  a  result  of  the  reracking 
operation  is  estimated  to  be 
approximately  4.3  person-rem.  This 
dose  estimate  is  based  on  the  licensee's 
detailed  review  of  the  anticipated  work 
activities,  their  duration,  and  expected 
dose  rates  associated  with  each  of  the 
activities  related  to  the  SFP  reracking. 
The  upcoming  reracking  operation  at 
Vogtle  Unit  1  will  follow  detailed 
procedures  prepared  with  full 
consideration  of  as  low  as  is  reasonably 
achievable  (ALARA)  principles.  On  the 
basis  of  its  review  of  the  proposed 
action,  the  staff  concludes  that  the 
Vogtle  Unit  1  SFP  rerack  modification 
can  be  performed  in  a  manner  that  will 
ensure  that  doses  to  workers  will  be 
maintained  ALARA.  The  estimated  dose 
of  4.3  person-rem  to  perform  the 
proposed  SFP  rerack  is  a  small  fraction 
of  the  annual  collective  dose  accrued  at 
Vogtle  and,  therefore,  the  staff  finds  this 
dose  to  be  acceptable. 

Uranium  Fuel  Cycle  and  Transportation 

The  environmental  impacts  on  the 
uranium  fuel  cycle  and  transportation 


resulting  from  the  use  of  higher 
enrichment  fuel  and  extended 
irradiation  were  published  in  NUREG/ 
CR-5009,  "Assessment  of  the  Use  of 
Extended  Bumup  Fuels  in  Light  Water 
Power  Reactors,"  February  1988,  and 
discussed  in  the  staffs  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  published  in  the 
Federal  Register  on  February  29,  1988 
(53  FR  6040).  The  staff  concluded  that 
no  significant  adverse  effects  will  be 
generated  by  increasing  the  bumup 
levels  as  long  as  the  maximum  rod- 
average  bumup  level  of  any  fuel  rod  is 
no  greater  than  60  Gwd/MtU.  The  staff 
also  stated  that  the  environmental 
impacts  summarized  in  Tables  S-3  and 
S-4  for  a  bumup  level  of  33  Gwd/MtU 
are  conservative  and  bound  the 
corresponding  impacts  for  bumup  levels 
up  to  60  Gwd/MtU  and  uranium-235 
enrichments  up  to  5  weight  percent. 
Since  the  proposed  amendment  does 
not  involve  an  increase  in  the 
enrichment  or  bumup  of  fuel  utilized  at 
VEGP,  the  staff  concludes  that  there  is 
no  significant  radiological 
environmental  impact  associated  with 
the  proposed  expansion  of  the  spent 
fuel  storage  capacity  at  VEGP  Unit  1  or 
v«th  the  uranium  fuel  cycle  or 
transportation. 

Accident  Considerations 

In  the  Vogtle  Final  Safety  Analysis 
Report,  the  licensee  evaluated  the 
possible  consequences  of  the  following 
three  hypothetical  accidents  involving 
fuel  in  the  SFP:  a  fuel-handling  accident 
in  the  fuel-handling  building:  a  fuel- 
handling  accident  in  the  containment 
with  the  airlock  closed;  and  a  fuel- 
handling  accident  in  the  containment 
with  the  airlock  open.  The  licensee 
reevaluated  these  hypothetical  accidents 
to  determine  the  thyroid  and  whole- 
body  doses  at  the  exclusion  area 
boundary,  in  the  low-population  zone, 
and  in  the  control  room. 

On  the  basis  of  the  review  of  the 
licensee's  reevaluation,  the  NRC  staff 
concludes  that  the  proposed  reracking 
of  the  Vogtle  Unit  1  SFP  will  not  result 
in  an  increase  in  the  doses  from  any  of 
these  hypothetical  accidents. 


Nonradiological  Impact 

The  proposed  amendments  do  not 
modify  land  use  at  the  site;  no  new 
facilities  or  laydown  areas  are  needed  to 
support  the  rerack  or  operation  after 
rerack;  therefore,  the  proposed 
amendments  do  not  affect  land  use  or 
land  with  historical  or  archeological 
sites. 

The  increased  spent  fuel  inventory 
results  in  a  minor  bulk  pool  temperature 
increase.  This  minor  increase  in 


temperature  results  in  a  minor  increase 
in  the  pool  water  evaporation  rate.  The 
licensee's  submittal  of  September  4, 
1997,  indicates  that  the  effects  of  the 
increased  temperature  and  evaporation 
rates  are  within  the  capacity  of  the 
existing  fuel-handling  building  heating, 
ventilation,  and  air  conditioning  system. 
The  total  heat  load  from  spent  fuel 
cooling  dissipated  to  the  environment 
represents  2.5  percent  of  the  total 
rejected  plant  heat. 

The  proposed  action  does  not  affect 
nonradiological  plant  effluents,  and  no 
changes  to  the  National  Pollution 
Discharge  Elimination  System  permit 
axe  needed.  The  proposed  action  does 
not  result  in  any  significant  changes  to 
land  use  or  water  use,  or  result  in  any 
significant  changes  to  the  quantity  or 
quality  of  effluents;  no  effects  on 
endangered  or  threatened  species  or  on 
their  habitat  are  expected. 

The  proposed  action  will  not  change 
the  method  of  generating  electricity  or 
the  method  of  handling  any  influents 
from  the  environment  or 
nonradiological  effluents  to  the 
environment.  Therefore,  no  changes  or 
different  types  of  nonradiological 
environmental  impacts  are  expected  as 
a  result  of  the  amendments. 

Summary 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  The 
proposed  action  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
or  offsite  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  reg£u-d  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  featxires  located 
entirely  vsdthin  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
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the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

The  proposed  action  does  not  involve 
the  use  of  any  resources  not  previously 
considered  in  NUREG-1087. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  26,  1998.  the  staff  consulted 
with  the  Georgia  State  official,  Mr.  J. 
Setzer  of  the  Georgia  Department  of 
Natural  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  ofhcial  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  4,  1997,  as 
supplemented  by  letters  dated 
November  20,  1997,  May  19  and  June 
12,  1998,  which  are  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Jacob  I.  Zimmerman, 
Acting  Director,  Project  Directorate  11-2, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  98-16746  Filed  6-23-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  June  22,  29.  July  6,  and 
13,  1998. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  June  22 
Thursday,  June  25 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

2:00  p.m. — Briefing  on  EEC  Program 
(Public  Meeting). 

Week  offune  29 — Tentative 

Tuesday,  June  30 

10:00  a.m. — Meeting  with 

Commonwealth  Edison  (Public 
Meeting)  (Contact:  Stewart 
Richards,  301-415-1395). 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

2:00  p.m. — Briefing  on  Performance 
Assessment  Progress  in  HLW,  LLW, 
and  ADMP  (Public  Meeting) 
(Contact:  Norman  Eisenberg.  301- 
415-7285). 

Week  of  July  &— Tentative 

Thursday.  July  9 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

Week  of  July  13— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  13. 

•  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  June  19, 1998. 
WilUam  M.  HiU,  Jr., 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
(FR  Doc.  98-16827  Filed  6-19-98;  4:06  pml 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
DEPARTMENT  OF  THE  TREASURY 

Pension  Benefit  Guaranty  Corporation; 
Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Labor  (DOL),  the 
Department  of  the  Treasury,  and  the 
Pension  Benefit  Guaranty  Corporation 
(PBGC)  have  submitted  the  following 
public  information  collection  request 
OCR)  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and^proval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  the 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  Department  of  Labor, 
Departmental  Clearance  Officer,  Todd  R. 
Owen  at  (202)21&-5096,  ext.  143  or  by 
E-Mail  at  Owen-Todd@dol.gov. 
Individuals  who  use  a 
telecommiuiication  device  for  the  deaf 
(TTY/TDD)  may  call  (202)219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
Time,  Monday-Friday 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Desk  Officer  for  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Management  and  Budget. 
Room  10235.  Washington,  DC  20503 
((202)395-7316)  within  30  days  of  the 
date  of  this  pubUcation  in  the  Federal 
Register. 

OMB  is  particularly  interested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Comment  on  estimates  of  capital  or 
startup  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Description:  Under  part  1  of  Title  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA).  Title  IV 
of  ERISA,  and  the  Internal  Revenue 
Code  of  1986.  as  amended, 
administrators  of  pension  and  welfare 
benefit  plans  (collectively  employee 
benefit  plans)  subject  to  those 
provisions,  and  employers  sponsoring 
certain  fringe  benefit  plans  and  other 
plans  of  deferred  compensation,  are 
required  to  file  returns/reports  annually 
concerning  the  financial  condition  and 
operations  of  the  plans.  These  reporting 
requirements  are  satisfied  generally  by 
filing  the  Form  5500  Series  in 
accordance  with  its  instructions  and  the 
related  regulations.  This  ICR  is  for  the 
revised  Form  5500  Series  as  proposed 
by  the  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Department  of  the  Treasury, 
Internal  Revenue  Service  (IRS),  and 
PBGC  (collectively  the  Agencies)  in  a 
Notice  of  Proposed  Forms  Revision  on 
September  3,  1997  (62  FR  46556)  and  as 
subsequently  revised  in  response  to 
public  comment.  The  Agencies 
anticipate  that  the  revised  Form  5500 
Series  will  be  finaUzed  and  available  for 
use  for  plan  years  which  begin  in  1999. 

Also  pubhshed  in  today's  Federal 
Register  is  the  Agencies'  notice 
concerning  the  proposed  extension/ 
reinstatement  of  the  ICR  for  the  1998 
Form  5500  Series.  The  ICR  for  the 
existing  Form  5500  Series  is  approved 
under  OMB  Numbers  1210-0016 
(PWBA)  and  1545-0710  (IRS).  PBGC's 
ICR  for  the  Form  5500  Series  was 
previously  approved  under  OMB 
Number  1212-0026. 

Agencies:  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration;  Department  of  the 
Treasury,  Internal  Revenue  Sendee; 
Pension  Benefit  Guaranty  Corporation. 
Title:  Form  5500  Series. 
Form  Number  Form  5500  and 

OMB  Numbers:  1210-NEW;  1545- 
NEW;  1212-NEW. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  801,934  for  PWBA 
and  PBGC;  901,400  for  IRS. 

Total  Responses:  801,934  for  PWBA 
and  PBGC;  901,400  for  IRS. 

Estimated  Burden  Hours,  Total 
Annual  Burden:  1.7  million  burden 
hours  (using  the  PWBA  methodology)  to 
48.7  million  burden  hours  (using  the 
IRS  methodology)  for  preparing  the 
revised  Form  5500  Series  and  filing  it 
with  the  government.  This  total  burden 
is  shared  among  the  Agencies.  See  the 
September  3  Notice  for  detailed 


information  on  the  burden  estimation 
methodologies.  In  the  September  3 
Notice,  the  Agencies  requested 
comments  on  the  burden  hour  estimates 
and  the  methodologies  used  to  estimate 
burden  for  preparing  and  filing  the 
Form  5500,  and  received  comments 
generally  indicating  that  the  estimates 
were  too  low.  In  an  effort  to  respond  to 
those  comments,  the  Agencies  have 
undertaken  an  evaluation  of  the  burden 
estimation  methodologies  for  the 
purpose  of  developing  a  revised  and 
uniform  methodology.  The  Agencies 
will  modify  these  burden  estimates 
based  on  a  revised  methodology  prior  to 
the  date  the  revised  Form  5500  Series 
comes  into  use. 

A  computerized  processing  system 
(the  ERISA  Filing  and  Acceptance 
System,  or  EFAST)  is  being  developed 
to  simplify  and  expedite  the  processing 
of  the  revised  Form  5500  Series  by 
relying  on  computer  scannable  forms 
and  electronic  filing  technologies.  The 
Agencies  intend  to  pubhsh  a  Federal 
Register  notice  announcing  the 
opportunity  to  comment  on  the 
electronic  filing  options  and  computer 
scannable  version  of  the  revised  Form 
5500  Series,  which  will  be  designed  as 
part  of  the  EFAST  project.  The  EFAST 
project  is  described  in  detail  in  the 
Request  for  Proposal  issued  in  final 
form  on  January  6. 1998.  The  final 
computer  scannable  version  of  the 
forms,  which  will  be  required  to  be  used 
for  1999  plan  years,  will  be  published 
in  the  Federal  Register  following  the 
Agencies'  evaluation  of  public 
comments. 

Total  annualized  capital/start-up 
costs:  $1,266,905  (PWBA  estimate). 

Total  annual  cost  (operating  and 
maintenance):  $20,843,660  (PWBA's 
estimate  of  its  allocated  share); 
$2,600,000  (PBGC's  estimate  of  its 
allocated  sheire). 

Dated:  June  18. 1998. 
Todd  R.  Owen. 

Departmental  Clearance  Officer.  Department 
of  Labor. 

Dated:  June  18, 1998. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer, 
Department  of  the  Treasury. 

Dated:  June  18. 1998. 
Stuart  A.  Sirkin, 

Director,  Corporate  Policy  and  Research 

Department.  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  98-16791  Filed  6-2J-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Extension;  Comment  Request 

Upon  written  request,  copy  avdilable  from: 
Securities  and  Exchange  Commission, 
Office  of  Filings  and  Infomiation  Services. 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549. 
Extension: 
Form  N-2.  SEC  File  No.  270-21.  OMB 

Control  No.  3235-0026 
Fonn  N-5.  SEC  File  No.  270-172,  OMB 

Control  No.  3235-0169 
Fonn  N-8A.  SEC  File  No.  270-135,  OMB 

Control  No.  3235-0175 
Rule  17f-5.  SEC  File  No.  270-259,  OMB 

Control  No.  3235-0269 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
Management  and  Budget  for  extension 
and  approval. 

Form  N-2 — Registration  Statement  of 
Closed-end  Management  Investment 
Companies 

Form  N-2  is  the  form  used  by  closed- 
end  management  investment  companies  ' 
("closed-end  funds")  to  register  as 
investment  companies  under  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a-l  et  seq.]  ("Investment 
Company  Act")  and  to  register  their 
securities  under  the  Sectirities  Act  of 
1933  [15  U.S.C.  77a  et  seq.]  ("Securities 
Act").  Section  5  of  the  Securities  Act  [15 
U.S.C.  77el  requires  the  filing  of  a 
registration  statement  prior  to  the  offer 
of  secxirities  to  the  public  and  that  the 
statement  be  effective  before  any 
securities  are  sold.  The  primary  purpose 
of  the  registration  process  is  to  provide 
disclosure  of  financial  emd  other 
information  to  investors  and  potential 
investors  for  the  purpose  of  evaluating 
an  investment  in  a  security.  Section  5(b) 
of  the  Securities  Act  requires  that 
investors  be  provided  with  a  prospectus 
containing  the  information  required  in  a 
registration  statement  prior  to  the  sale  or 
at  the  time  of  confirmation  or  delivery 
of  the  securities. 

A  closed-end  fund  is  required  to 
register  as  an  investment  company 
under  Section  8(a)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-8(a)j.  Form 
N-2  permits  a  closed-end  fund  to 
provide  investors  with  a  prospectus 
covering  essential  information  about  the 
fimd  when  the  fund  makes  an  initial  or 
additional  offering  of  its  securities. 
More  detailed  information  is  provided 
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to  interested  investors  in  the  Statement 
of  Additional  Information  ("SAI").  The 
SIA  is  provided  to  investors  upon 
request  and  without  charge. 

The  Commission  uses  the  information 
provided  in  Form  N-2  registration 
statements  to  determine  whether  closed- 
end  funds  have  complied  with  the 
requirements  of  the  Investment 
Company  Act. 

The  Commission  estimates  that 
closed-end  funds  file  44  initial 
registration  statements  and  39 
amendments  to  registration 
statements — a  total  of  83  filings — on 
Form  N-2  each  year.  Based  on 
consultations  with  a  sample  of  recent 
filers,  it  is  estimated  that  the  hour 
burden  to  prepare  and  file  an  initial 
Form  N-2  filing  is  500  hours  and  the 
hour  burden  to  prepare  an  amendment 
is  100  hours.  The  total  hour  burden  for 
all  closed-end  funds  filing  Form  N-2  is 
25,900  hours  per  year. 

Form  N-S— Registration  Statement  of 
Small  Business  Investment  Companies 

Form  N-5  is  the  integrated 
registration  statement  form  adopted  by 
the  Commission  for  use  by  a  small 
business  investment  company  which 
has  been  licensed  as  such  under  the 
Small  Business  Administration  and  has 
been  notified  by  the  Administration  that 
the  company  may  submit  a  license 
application,  to  register  its  securities 
under  the  Securities  Act  and  to  register 
as  an  investment  company  under 
section  8  of  the  Investment  Company 
Act.  The  purpose  of  registration  under 
the  Securities  Act  is  to  ensure  that 
investors  are  provided  with  material 
information  concerning  securities 
offered  for  public  sale  that  will  permit 
investors  to  make  informed  decisions 
regarding  such  securities.  The 
Commission  reviews  the  registration 
statements  for  the  adequacy  of  the 
disclosure  contained  therein.  Without 
Form  N-5,  the  Commission  would  be 
unable  to  carry  out  the  requirements  of 
the  Securities  Act  and  the  Investment 
Company  Act  for  registration  of  small 
business  investment  companies.  The 
respondents  to  the  collection  of 
information  are  small  business 
investment  companies  seeking  to 
register  under  the  Investment  Company 
Act  and  to  register  their  securities  for 
sale  to  the  public  under  the  Securities 
Act.  The  estimated  number  of 
respondents  is  two  and  the  proposed 
frequency  of  response  is  annually.  The 
estimate  of  the  total  annual  reporting 
burden  of  the  collection  of  information 
is  approximately  352  hours  per 
respondent,  for  a  total  of  704  hours. 


Form  N-8A — Notification  of 
Registration  of  Investment  Companies 

Form  N-8A  is  the  form  that 
investment  companies  file  to  notify  the 
Commission  of  the  existence  of  active 
investment  companies.  After  an 
investment  company  has  filed  its 
notification  of  registration  under  section 
8(a)  of  the  Investment  Company  Act,  the 
company  is  then  subject  to  the 
provisions  of  the  Act  which  govern 
certain  aspects  of  its  organization  and 
activities,  such  as  the  composition  of  its 
board  of  directors  and  the  issuance  of 
senior  securities.  Form  N-8A  requires 
an  investment  company  to  provide  its 
name,  state  or  organization,  form  of 
organization,  classification,  if  it  is  a 
management  company,  the  name  and 
address  of  each  investment  adviser  of 
the  investment  company,  the  current 
value  of  its  total  assets  and  certain  other 
information  readily  available  to  the 
investment  company.  If  the  investment 
company  is  filing  simultaneously  its 
notification  of  registration  and 
registration  statement,  Form  N-6A 
requires  only  that  the  registrant  file  the 
cover  page  (giving  its  name,  address  and 
agent  for  service  of  process)  and  sign  the 
form  in  order  to  effect  registration. 

The  Commission  uses  the  information 
provided  in  the  notification  on  Form  N- 
8A  to  determine  the  existence  of  active 
investment  companies  and  to  enable  the 
Commission  to  administer  the 
provisions  of  the  Investment  Company 
Act  with  respect  to  those  companies. 
Each  year  approximately  266 
investment  companies  file  a  notification 
on  Form  N-8A.  The  Commission 
estimates  that  preparing  Form  N-8A 
requires  an  investment  company  to 
spend  approximately  one  hour  so  that 
the  total  burden  of  preparing  Form  N- 
8A  for  all  affected  investment 
companies  is  266  hours. 

Rule  17f-5 — Custody  of  Investment 
Company  Assets  Outside  the  United 
States 

Rule  1 7f-5  under  the  Investment 
Company  Act  permits  registered 
management  investment  companies 
("funds")  to  maintain  their  assets  in 
custody  arrangements  outside  the 
United  States.  The  Commission  adopted 
comprehensive  amendments  to  rule 
17f-5  on  May  12,  1997. ^  The 
amendments  became  effective  on  June 
16, 1997,  but  funds  are  not  yet  required 
to  comply  with  most  of  the 


amendments.^  Funds  may  comply  with 
either  prior  rule  17f-5  or  with  the  rule 
as  amended  in  1997  until  February  1, 
1999.3 

Before  rule  17f-5  was  amended  in 
1997,  the  rule  permitted  funds  to 
maintain  their  assets  with  certain 
foreign  banks  and  securities 
depositories  subject  to  certain 
conditions.  The  funds's  board  of 
directors  had  to  approve  (i)  each 
country  where  fund  assets  were 
maintained,  (ii)  each  foreign  bank  or 
depository  that  held  the  assets,  and  (iii) 
a  written  contract  that  had  to  contain 
specified  provisions  governing  each 
foreign  custody  arrangement.  Notes  to 
the  rule  listed  factors  that  the  board  was 
required  to  consider  when  investing 
assets  in  foreign  countries  and  placing 
them  with  foreign  custodian.  The  rule 
also  required  the  fund  board  to  monitor 
each  foreign  custody  arrangement  and  to 
approve  it  at  least  annually. 

As  amended  in  1997,  rule  17f-5 
permits  a  fund's  board  of  directors  to 
play  a  more  traditional  oversight  role  by 
delegating  its  responsibilities  for  foreign 
custody  arrangements  to  a  U.S.  or 
foreign  bank  custodian  or  the  fund's 
investment  adviser  or  officers 
(collectively  with  the  board,  the 
"foreign  custody  manager").  The  board 
can  delegate  different  responsibilities  to 
different  persons.  The  board  must  find 
that  it  is  reasonably  to  rely  on  each 
delegate  it  selects.  The  delegate  must 
agree  to  exercise  reasonably  care, 
prudence,  and  diligence  or  to  adhere  to 
a  higher  standard  of  care  in  performing 
the  delegated  responsibilities.  The  board 
must  require  the  delegate  to  provide,  at 
times  that  the  board  deems  reasonable 
and  appropriate,  written  reports  that 
notify  the  board  when  the  fund's  assets 
are  placed  with  a  particular  foreign 
custodian  and  when  any  material 
.change  occurs  in  the  fund's  foreign 
custody  arrangements. 

When  the  foreign  custody  manager 
selects  a  particular  "eligible  foreign 
custodian,"*  the  foreign  custody 
manager  must  determine  that,  based  on 
its  consideration  of  specified  factors,  the 


>  S«e  Custody  of  Investment  Company  Assets 
Outside  the  United  States,  Investment  Company  Act 
Release  No.  22658  (May  12.  1997)  |62  FR  26923 
(May  16. 1997]]. 


'The  original  compliance  date  for  the  1997 
amendments  was  June  16,  1998.  The  Commission 
has  extended  this  compliance  date  for  most  of  the 
amendments  to  February  1,  1999.  The  extension 
does  not  apply  to  the  amended  defmitions  of 
"eligible  foreign  custodian."  "qualified  foreign 
bank,"  and  "U.S.  bank."  for  which  the  compliance 
date  remains  June  16,  1998. 

'Certain  amended  definitions  would  apply  under 
either  version  of  the  rule.  See  supra  note  2. 

*  "Eligible  foreign  custodians"  under  the  rule 
generally  include  foreign  banks  and  trust 
companies,  national  or  transnational  securities 
depositories,  and  majority-owned  subsidiaries  of 
U.S.  banks  or  bank  holding  companies.  The 
compliance  date  for  this  amended  definition  of 
eligible  foreign  custodian  remains  June  16. 1996. 
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fund's  assets  will  be  subject  to 
reasonable  care  if  maintained  with  that 
custodian.  The  foreign  custody  manager 
also  must  determine  that,  based  on  the 
same  factors,  the  written  contract  that 
governs  each  custody  arrangement  with 
the  foreign  custodian  (or  the  set  of 
depository  rules  or  practices  or  the 
combination  of  a  contract  and  rules  or 
practices)  will  provide  reasonable  care 
for  fund  assets.  The  written  contract  (or 
equivalent  rules  or  practices)  must 
contain  either  certain  specified 
provisions,  or  other  provisions  that 
provide  the  same  or  a  greater  level  of 
care  for  fund  assets.  In  addition,  the 
foreign  custody  manager  must  establish 
a  system  to  monitor  the  contract  that 
governs  each  custody  arrangement  and 
the  appropriateness  of  maintaining  the 
fund's  assets  with  a  particular  foreign 
custodian. 

The  collections  of  information 
required  under  rule  17f-5  are  intended 
to  further  the  protection  of  fund  assets 
held  in  foreign  custody  arrangements 
permitted  under  the  rule,  which  are 
more  flexible  than  the  foreign  custody 
arrangements  permitted  under  the  Act. 
The  requirements  that  the  fund  board 
determine  that  it  is  reasonable  to  rely  on 
each  delegate  is  intended  to  ensure  that 
the  board  considers  carefully  each 
delegate's  qualifications  to  perform  its 
responsibilities.  The  requirement  that 
the  delegate  provide  written  reports  to 
the  board  is  intended  to  ensure  that  the 
delegate  notifies  the  board  of  important 
developments  concerning  custody 
arrangements  so  that  the  board  may 
exercise  effective  oversight. 

The  requirement  that  each  custody 
arrangement  by  governed  by  a  written 
contract  (or  equivalent  rules  or 
practices)  that  contains  specified 
provisions  or  other  provisions  that 
provide  an  equivalent  level  of  care  is 
intended  to  ensure  that  each 
arrangement  is  subject  to  certain 
minimal  contractual  safeguards.*  The 
requirement  that  the  foreign  custody 
manager  establish  a  monitoring  system 
is  intended  to  ensure  that  the  foreign 
custody  manager  periodically  reviews 
each  custody  arrangement  and  takes  any 
action  necessary  or  appropriate  when 
changes  in  circumstances  could  threaten 
fund  assets. 

The  Commission  estimates  that 
during  the  first  year  when  funds  are 
required  to  comply  with  the  1997 


amendments  to  rule  17f-5.  the  boards  of 
directors  of  approximately  3.690 
portfolios  that  use  foreign  custody 
arrangements  will  delegate 
responsibility  for  their  arrangements  to 
approximately  15  U.S.  bank  custodians 
and  approximately  650  investment 
advisers." 

The  Commission  estimates  that  the 
board  of  each  portfolio  will  expend 
approximately  2  burden  hours  during 
the  first  year  in  determining  that  the 
board  may  reasonably  rely  on  each  of 
two  delegates  to  evaluate  the  portfolio's 
foreign  custody  arrangements,  for  a  total 
7.380  burden  hoiu^  for  all,  3.690 
portfolios.  The  Commission  estimates 
that  each  U.S.  custodian  bank  will 
expend  approximaiRly  (i)  400  burden 
hours  in  determining  for  some  250 
portfolios  that  a  written  contract 
containing  required  terms  governs  each 
foreign  custody  arrangement  and  that 
each  contract  will  provide  reasonable 
care  for  fund  assets;  (ii)  96  burden  hours 
in  establishing  a  system  for  monitoring 
custody  arrangement  and  contracts;  and 
(iii)  400  burden  hours  in  providing 
periodic  reports  to  fund  boards;  for  a 
total  of  13,440  burden  hours  for  all  15 
U.S.  bank  custodians.  The  Commission 
estimates  that  each  investment  adviser 
will  expend  approximately  (i)  10  burden 
hours  in  determining  for  some  6 
portfolios  that  a  written  contract 
containing  required  terms  governs  each 
foreign  custody  arrangement  and  that 
each  contract  will  provide  reasonable 
care  for  fund  assets;  (ii)  24  burden  hours 
in  establishing  a  system  for  monitoring 
certain  arrangements  and  contracts;  and 
(iii)  10  burden  hours  in  providing 
periodic  reports  to  fund  boards;  for  a 
total  of  28,600  burden  hours  for  all  650 
investment  advisers. 

The  total  annual  burden  of  the  rule's 
paperwork  requirements  for  all 
portfolios.  U.S.  bank  custodians,  and 
investment  advisers  therefore  is 
estimated  to  be  49,420  hours.  This 
estimate  represents  an  increase  of 
40,680  hours  from  the  prior  estimate  of 
8,740  hours.  Approximately  30,680 
hours  of  the  increase  are  attributable  to 
updated  information  about  the  number 
of  affected  portfolios  and  other  entities. 


'The  requirement  that  the  foreign  custody 
manager  determine  that  the  custody  contract  (or 
equivalent  rules  or  practices)  will  provide 
reasonable  care  for  fund  assets  is  intended  to  ensure 
that  the  foreign  custody  manager  weighs  the 
adequacy  of  contractual  obligations  when  it 
determines  whether  the  foreign  custodian  will 
maintain  the  fund's  assets  with  reasonable  care. 


•The Commission  estimates  that  these  3,690 
portfolios  are  divided  among  approximately  1,327 
registered  funds  within  approximately  650  fund 
complexes  that  may  share  the  same  board  of 
directors.  U.S.  bank  custodian,  investment  adviser, 
or  all  of  thee  entities.  The  board  of  directors  and 
its  foreign  custody  delegates  for  a  fund  complex 
could  therefore  meet  rule  17f-5'$  requirements  by 
making  similar  arrangements  for  an  average  of  6 
portfolios  at  the  same  time.  The  Commission  also 
estimates  that  each  portfolio  has  foreign  custody 
arrangements  with  an  average  of  10  foreign 
custodians  (i.e..  1  bank  and  1  security  depository  in 
each  of  5  countries). 


and  to  a  more  accurate  calculation  of  the 
component  parts  of  some  information 
burdens.  Approximately  10.000  hours  of 
the  increase  are  attributable  to  the 
adoption  of  rule  amendments  not  fully 
addressed  in  the  prior  estimate. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  June  17, 1998. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  98-16754  Filed  6-23-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
23262;  812-10336] 

SEI  Liquid  Asset  Trust,  et  al.;  Notice  of 
Application 

June  18, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  17(d)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  and  rvde  17d-l  under  the  Act. 

SUMMARY  OF  APPI.ICATJON:  AppUcantS 
request  an  order  to  permit  SEI  Liquid 
Asset  Trust  ("SLAT"),  SEI  Tax  Exempt 
Trust  ("STET").  SEI  Daily  Income  Trust 
("SDIT"),  SEI  Institutional  Managed 
Trust  ("SIMT"),  SEI  International  Trust 
("SIT"),  SEI  Asset  Allocation  Trust 
("SAAT"),  and  SEI  Institutional 
Investments  Trust  ("SIIT")  (each  a 
"Trust."  and  together,  the  "Trusts")  and 
certain  other  existing  or  future 
registered  open-end  management 
investment  companies  to  deposit  their 
daily  uninvested  cash  balances  in  joint 
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accounts  investing  in  short-term 
repurchase  agreements  with  maturities 
of  no  more  than  seven  days. 
APPLICANTS:  Trusts,  SEl  Investments 
Management  Corporation  ("SIMC"),  SEI 
Fund  Management  ("SEI  Management"), 
SEI  Fund  Resources  ("Fund 
Resources"),  SEI  Investments 
Distribution  Co.  ("SIDCo."),  and 
Wellington  Management  Company,  LLP 
("Wellington  Management"). 
FILING  DATES:  The  application  was  filed 
on  September  17,  1996,  and  amended 
on  February  12,  1997.  July  18, 1997,  and 
June  1,  1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
13,  1998.  and  should  be  accompanied 
by  proof  of  service  on  the  applicants,  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicants,  One  Freedom  Valley  Drive, 
Oaks,  Pennsylvania  19456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Mundt,  Staff  Attorney,  at 
(202)  942-0578.  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  by  writing  the 
SEC's  Pubhc  Reference  Branch  at  450 
Fifth  Street.  N.W..  Washington.  D.C. 
20549.  or  by  telephone  at  (202)  942- 
8090. 

Applicants'  Representations 

1.  The  Trusts  are  open-end 
management  investment  companies 
registered  under  the  Act.  Each  Trust 
offers  multiple  portfolios  (the 
"Portfolios"),  each  of  which  has  its  own 
investment  adviser  and  its  own 
investment  objectives  and  policies. 
Wellington  Management,  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 
serves  as  investment  adviser  for  each  of 
the  existing  Portfolios  of  SLAT  and 
SDIT.  SIMC,  an  investment  adviser 


registered  under  the  Advisers  Act, 
serves  as  investment  adviser  for  certain 
Portfolios  of  SIT.  SIMT.  SAAT,  SIIT. 
and  STET.  For  the  purposes  of  this 
application.  Wellington  Management 
and  SIMC  are  collectively  the 
"Advisers."  and  each  individually  is  an 
"Adviser."  SIDCo..  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934.  serves  as 
principal  imderwriter  and  distributor 
for  the  Trusts. 

2.  Applicants  request  that  any  relief 
granted  on  the  application  apply  to  each 
Trust,  each  Portfolio,  and  any  other 
existing  or  future  registered  open-end 
management  investment  company  (or 
series  of  such  investment  company) 
which  is  or  in  the  future  becomes  part 
of  the  Trusts'  "ground  of  investment 
companies"  as  defined  in  rule  lla-3 
under  the  Act  and  for  which  an  Adviser, 
or  a  person  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with  an  Adviser,  serves 
as  investment  adviser  (each  such 
investment  company.  Trust,  and 
Portfolio,  a  "Fund,"  and  collectively, 
the  "Funds").' 

3.  Each  Fund  has,  or  may  have, 
uninvested  cash  balances  at  the  end  of 
each  trading  day.  In  order  to  earn 
additional  income,  an  Adviser 
ordinarily  would  invest  such  cash 
balances  in  short-term  investments 
authorized  by  that  Fund's  investment 
poUcies.  Such  short-term  instruments 
may  include  repurchase  agreements 
with  an  overnight,  over-the-weekend,  or 
over  a  holiday  maturity,  and  in  no  event 
a  term  of  more  than  seven  days 
("Overnight  Investments").  The 
investment  policies  of  each  Fund  permit 
investments  in  Overnight  Investments. 

4.  Applicants  propose  that  the  Funds 
establish  one  or  more  joint  trading 
accounts  or  subaccounts  ("Joint 
Accounts")  with  one  or  more  custodians 
("Custodians")  to  deposit  some  or  all  of 
their  uninvested  cash  balances  for  the 
purpose  of  investing  in  Overnight 
Investments.  It  currently  is  expected 
that  each  Trust  will  establish  a  single 
Joint  Account  with  The  Bank  of  New 
York  as  Custodian. 

5.  All  investments  in  Overnight 
Investments  through  the  Joint  Accounts 
will  be  effected  only  compliance  with 

(a)  standards  and  procedures 
established  by  the  board  of  trustees  or 
directors  ("Board")  of  each  Fund  with 
respect  to  Overnight  Investments,  and 

(b)  guidelines  set  forth  in  Investment 


■  Each  Fund  that  currently  intends  to  rely  on  the 
requested  relief  is  named  as  an  applicant  Any 
existing  Funds  and  future  Funds  that  rely  on  the 
requested  relief  in  the  future  will  do  so  only  in 
accordance  with  the  terms  and  conditions  of  the 
application. 


Company  Act  Release  No.  13005 
(February  2,  1983)  and  any  other 
existing  and  future  positions  taken  by 
the  SEC  or  its  staff  by  rule,  release, 
letter,  or  otherwise,  relating  to  joint 
Overnight  Investment  transactions. 

6.  Each  list  of  approved  repurchase 
agreement  counterparites  ("Approved 
Counterparties")  for  a  Fund  is 
monitored  by  its  Adviser  on  an  ongoing 
basis  and  reviewed  by  the  relevant 
Board  on  a  quarterly  basis.  Each  of  the 
Custodians  may  be  an  Approved 
Counterparty,  but  a  Fund  will  only  enter 
into  "hold-in-custody"  repurchase 
agreement  with  that  Custodian  if  cash  is 
received  late  in  the  day  and  would 
otherwise  be  unavailable  for  investment. 

7.  The  Advisers  will  be  responsible 
for  investing  amounts  in  the  Joint 
Accounts,  estabhshing  accounting  and 
control  procedures,  and  ensuring  the 
equal  treatment  of  each  participating 
Fund.  While  the  Advisers  v^ll  be 
entitled  to  their  advisory  fees  on  assets 
invested  by  the  Funds  in  the  Joint 
Accounts,  they  will  have  no  monetary 
participation  in  the  Joint  Accounts  and. 
will  receive  no  additional  fee  for 
administering  the  Joint  Accounts. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  make  it  unlawful 
for  a  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  participate  in,  or  effect  any 
transaction  in  connection  with,  any 
joint  arrangement  in  which  the 
registered  investment  company  is  a  joint 
or  a  joint  and  several  participant  imless 
an  application  regarding  the  joint 
arrangement  has  been  filed  with  an 
approved  by  the  SEC.  In  passing  on 
such  applications,  the  SEC  must 
consider  whether  the  participation  of 
the  registered  investment  company  in 
the  joint  arrangement,  as  proposed,  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

2.  Under  section  2(a)(3)  of  the  Act. 
£iny  two  or  more  Funds  may  be  deemed 
"affiliated  persons"  from  time  to  time 
under  a  variety  of  circumstances.  Funds 
with  a  common  Adviser  may  be  deemed 
to  be  "affiliated  persons"  of  one  another 
because  they  may  be  deemed  to  be 
under  the  common  control  of  the 
Adviser.  Each  Fxmd,  by  participating  in 
a  Joint  Account,  and  the  Adviser,  by 
managing  the  Joint  Account,  could  be 
deemed  to  be  a  "joint  or  a  joint  and 
several  participant"  in  a  transaction 
within  the  meaning  of  section  17(d).  In 
addition,  the  proposed  Joint  Accounts 
could  be  deemed  to  be  a  "{jjoint 
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enterprise  or  other  joint  arrangement" 
within  the  meaning  of  rule  17d-l. 

3.  Applicants  believe  that  no 
participating  Fund  will  receive  fewer 
relative  benefits  from  effecting  its 
transaction  through  the  proposed  Joint 
Accounts  than  any  other  participating 
Fund.  Applicants  also  believe  that  the 
proposed  method  of  operating  the  Joint 
Accounts  will  not  result  in  any  conflicts 
of  interest  between  any  of  the  Funds  or 
between  any  Fund  and  an  Adviser.  Each 
Fund's  liability  on  any  Overnight 
Investment  invested  in  by  the  Joint 
Accounts  will  be  limited  to  its  own 
interest  in  such  Overnight  Investment. 

4.  Applicants  believe  the  Joint 
Accounts  could  result  in  certain  benefits 
to  the  Funds.  The  Fimds  may  earn  a 
higher  return  on  Overnight  Investments 
through  the  Joint  Accounts  relative  to 
the  returns  they  could  earn 
individually.  Under  normal  market 
conditions,  it  is  possible  to  negotiate  a 
higher  rate  of  return  on  larger  Overnight 
Investments  than  can  be  negotiated  for 
small  Overnight  Investments.  In 
addition,  the  Funds  would  collectively 
save  significant  transactions  fees  and 
expenses  by  reducing  the  number  of 
transactions  that  would  be  engaged  in, 
as  contrasted  with  the  number  engaged 
in  through  separate  accounts  for  each 
Fimd  individually. 

5.  Under  the  circumstances  and  for 
the  reasons  set  forth  above  appUcants 
submit  that  the  proposed  Joint  Accounts 
meet  the  criteria  of  rule  1 7d-l  for 
issuance  of  an  order. 

Applicants'  Conditions 

Applicants  will  comply  with  the 
following  procedures  as  express 
conditions  to  any  order  granting  the 
requested  relief: 

1.  The  Joint  Accounts  will  be 
established  as  one  or  more  separate  cash 
accounts  on  behalf  of  the  Funds  at  a 
custodian  bank.  Each  Fund  may  deposit 
daily  all  or  a  portion  of  its  uninvested 
cash  balances  into  the  Joint  Accounts. 
Each  Fund  whose  regular  Custodian  is 
a  custodian  other  than  the  bank  at 
which  a  proposed  Joint  Account  would 
be  maintained,  and  that  wishes  to 
participate  in  the  Joint  Accoimt,  would 
appoint  the  latter  bank  as  a  sub- 
custodian for  the  limited  purposes  of: 
(1)  receiving  and  disbursing  cash;  (2) 
holding  any  Overnight  Investments;  and 
(3)  holding  any  collateral  received  fi-om 
a  transaction  effected  through  the  Joint 
Account.  All  Funds  that  appoint  such 
sub-custodians  will  have  taken  all 
necessary  actions  to  authorize  such 
bank  as  their  legal  custodian,  including 
all  actions  reauired  under  the  Act. 

2.  Cash  in  tne  Joint  Accounts  will  be 
invested  solely  in  Overnight 


Investments  that  are  "collateralized 
fully, "  as  defined  in  rule  2a-7  under  the 
Act.  and  that  comply  with  the 
investment  policies  of  all  Funds 
participating  in  that  Overnight 
Investment. 

3.  All  Overnight  Investments  invested 
in  through  the  Joint  Accounts  would  be 
valued  on  an  amortized  costs  basis  to 
the  extent  permitted  by  applicable  SEC 
releases,  rules,  letters,  or  orders.  Each 
Fund  that  refies  on  2a-7  under  the  Act 
would  use  the  dollar-weighted  average 
maturity  of  a  Joint  Account's  Overnight 
Investments  for  the  purpose  of 
computing  that  Fund's  average  portfolio 
maturity  with  respect  to  the  portion  of 
its  assets  held  in  that  Joint  Account  on 
that  day. 

4.  To  assure  that  there  will  be  no 
opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  any  Joint  Account 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  any  Joint  Account  for  any  reason, 
although  each  Fund  will  be  permitted  to 
draw  down  its  pro  rata  share  of  the 
entire  balance  at  any  time.  Each  Fund's 
decision  to  invest  through  the  Joint 
Accounts  shall  be  solely  at  the  option  of 
that  Fund  and  its  Adviser,  and  no  Fund 
will,  in  any  way,  be  obhgated  to  invest 
through,  or  to  maintain  amy  minimum 
balance  in.  the  Joint  Accounts.  In 
addition,  each  Fvmd  will  retain  the  sole 
rights  of  ownership  of  any  of  its  assets, 
including  interest  payable  on  such 
assets,  invested  through  the  Joint 
Accounts.  Each  Fund's  investments 
effected  through  the  Joint  Accounts  will 
be  documented  daily  on  the  books  of 
that  Fund  as  well  as  on  the  books  of  the 
Custodian.  Each  Fimd,  through  the 
Adviser  and/or  Custodian,  will  maintain 
records  (in  conformity  with  section  31 
of  the  Act  and  the  rules  thereunder) 
documenting  for  any  given  day.  the 
Fund's  aggregate  investment  in  a  Joint 
Account  and  its  pro  rata  share  of  each 
Overnight  Investment  made  through 
such  Joint  Accoimt. 

5.  Each  Fund  will  participate  in  and 
own  its  proportionate  share  of  an 
Overnight  Investment,  and  receive  the 
income  earned  on  or  accrued  in  such 
Overnight  Investment,  based  upon  the 
percentage  of  such  investment 
purchased  with  amoimts  contributed  by 
such  Fund,  and  each  Fund  will 
participate  in  a  Joint  Account  on  the 
same  basis  as  every  other  Fimd  in 
conformity  with  its  respective 
fundamental  investment  objectives, 
policies,  restrictions.  Any  future  Funds 
that  participate  in  a  Joint  Account 
would  do  so  on  the  same  terms  and 
conditions  as  the  existing  Funds. 

6.  The  Advisers  will  administer, 
manage,  and  invest  the  cash  balances  ia 


the  Joint  Accounts  in  accordance  with 
the  terms  of  their  management  contracts 
with  the  Funds,  and  will  not  collect  any 
additional  or  separate  fee  for  the 
administration  of  the  Joint  Accounts. 

7.  The  administration  of  the  Joint 
Account  will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
Act  and  rule  17g-l  thereunder. 

8.  The  Board  for  each  Fund  investing 
in  Overnight  Investments  through  the 
Joint  Accounts  will  adopt  procedures 
pursuant  to  which  the  Joint  Accounts 
will  operate,  which  procedures  will  be 
reasonably  designed  to  provide  that  the 
requirements  of  the  applications  will  be 
met.  The  Board  will  make  and  approve 
such  changes  that  they  deem  necessary 
to  ensure  that  such  procedures  are 
followed.  In  addition,  not  less 
frequently  than  annually,  the  Boards 
will  evaluate  the  Joint  Accoimt 
arrangements,  determine  whether  the 
Joint  Accounts  have  been  operated  in 
accordance  with  the  adopted 
procedures,  and  authorize  a  Fund's 
continued  participation  in  the  Joint 
Accounts  only  if  there  is  a  reasonable 
likelihood  that  such  continued 
participation  would  benefit  that  Fund 
and  its  shareholders. 

9.  The  Joint  Accounts  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  a  Fund  with  a  custodian 
bank,  except  that  monies  from  various 
Funds  will  be  deposited  in  the  Joint 
Accounts  on  a  commingled  basis.  The 
Joint  Accounts  will  not  have  a  separate 
existence  with  indicia  of  a  separate  legal 
entity.  The  sole  function  of  the  Joint 
Accounts  will  be  to  provide  a 
convenient  way  to  aggregating 
individual  transactions  that  would 
otherwise  require  daily  management 
and  investment  by  each  Fund  of  its 
uninvested  cash  balances. 

10.  Investments  held  in  a  Joint 
Account  generally  will  not  be  sold  prior 
to  maturity  except:  (a)  if  the  Adviser 
believes  that  the  investment  no  longer 
presents  minimal  credit  risk;  (b)  if.  as  a 
result  of  a  credit  downgrading  of 
otherwise,  the  investment  no  longer 
satisfies  the  investment  criteria  of  all 
Funds  participating  in  the  investment; 
or  (c)  if  the  counterparty  defaults.  A 
Fund  may,  however,  sell  its  fractional 
portion  of  an  investment  in  a  Joint 
Account  prior  to  the  maturity  of  the 
investment  in  such  Joint  Account  if  the 
cost  of  such  transaction  will  be  borne 
solely  by  the  selling  Fund  and  the 
transaction  would  not  adversely  affect 
the  other  Funds  participating  in  that 
Joint  Account.  In  no  case  would  an  early 
termination  by  less  than  all 
participating  Funds  be  permitted  if  it 
would  reduce  the  principal  amount  or 
yield  received  by  other  Funds 


UMI 


Federal  Register/Vol.  63.  No.  121 /Wednesday,  June  24,  1998/Notices 


34499 


participating  in  a  particular  Joint 
Account  or  otherwise  adversely  affect 
the  other  participating  Funds.  Each 
Fund  participating  in  such  Joint 
Account  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
the  investment  in  such  Joint  Account. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  9a-16753  Filed  6-23-98;  8:45  am) 

BILUNQ  CODE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Golden  Eagle  International,  Inc.;  Order 
of  Suspension  of  Trading 

June  19, 1998. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Golden 
Eagle  International,  Inc.  ("Golden 
Eagle")  because  of  questions  regarding 
the  accuracy  and  adequacy  of  assertions 
by  Golden  Eagle  and  by  others 
concerning,  among  other  things,  the 
basis  for  its  claims  of  proven  gold 
reserves  on  its  Bolivian  mineral 
concessions. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  1 2(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  June  22, 
1998,  through  11:59  p.m.  EST,  on  July 
6, 1998. 

By  the  Conunission. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  98-16950  Filed  6-22-98;  1:09  pm) 

MLLMQ  COOC  S010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

peclaratlon  of  Disaster  «3089] 

Commonwealth  of  Pennsylvania 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  8, 1998, 1 
find  that  Allegheny,  Berks,  Somerset, 
and  Wyoming  Counties  in  the 
Commonwealth  of  Pennsylvania 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 


tornadoes,  and  flooding  that  occurred 
May  31.  1998  through  June  2,  1998. 
Applications  for  loans  for  physical 
damages  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
August  7,  1998,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  March  8.  1999  at  the 
address  listed  below  or  other  locally 
euinounced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Armstrong, 
Beaver,  Bedford,  Bradford,  Butler 
Cambria,  Chester,  Fayette,  Lackawaima, 
Lancaster,  Lebanon,  Lehigh,  Luzerne, 
Montgomery,  Schuylkill,  Sullivan. 
Susquehanna,  Washington,  and 
Westmoreland  Counties  in 
Pennsylvania,  and  Allegany  and  Garrett 
Counties  in  Maryland. 

The  interest  rates  are: 


Percent 

Physical  damage: 
Homeowners    with    CTedit    avail- 
Eibte  elsewhere    

7.000 

Homeowners  without  credrt  avail- 

at>l*f  plspwh<fr(^ 

3.500 

Businesses  with  credtt  available 
elsewhere  

Busir^esses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

8.000 
4.000 

Ottwrs  (including  non-profit  orga- 
nizations) with  credit  availatile 

elsewtiere  

For  economic  injury: 
Businesses  and  small  agricultural 
cooperatives      without     credit 
availat>le  elsewhere  

7.125 
4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  308911.  For 
economic  injury  the  numbers  are 
988600  for  Pennsylvania,  and  988700 
for  Maryland. 

(Catalog  of  Federal  E)omestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  June  12, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  98-16738  Filed  6-23-98;  8:45  am] 

BILUNQ  CODE  802S-01-U 


SOCIAL  SECURITY  ADMINISTRATION 

Information  Collection  Activities: 
Proposed  Collection  Requests  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 


submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  PL.  104-13  effective 
October  1, 1995,  The  Paperwork 
Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s]  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Disabihty  Determination  and 
Transmittal— 0960-0437.  The 
information  collected  on  form  SSA-831 
is  used  by  the  Social  Seciuity 
Administration  (SSA)  to  document  the 
State  Disability  Determination  Services 
(SDDS)  decision  about  whether  an 
individual  who  applies  for  disability 
benefits  is  eligible  for  those  benefits 
based  on  his  or  her  alleged  disability. 
SSA  also  uses  this  form  for  program 
management  and  evaluation.  The 
respondents  are  SDDS  employees  who 
make  disability  determinations  for  SSA. 

Number  of  Respondents:  3,578,210. 
Frequency  of  Response:  1 .       * 
i4verage  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  894,553. 

2.  Cessation  or  Continuance  of 
Disability  or  Blindness  Determination 
and  Transmittal— Title  XVI— 0960- 
0443.  The  information  collected  on  form 
SSA-832  is  used  by  the  SDDS  to 
dociunent  for  SSA  whether  an 
individual's  disability  benefits  should 
be  terminated  or  continued  based  on  the 
recipient's  impairment.  SSA  also  uses 
this  form  for  program  management  and 
evaluation.  The  respondents  are  SDDS 
employees  adjudicating  Title  XVI 
disability  claims. 

Number  of  Respondents:  656,567. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  328,284. 

3.  Cessation  or  Continuance  of     _ 
Disabihty  or  Blindness  Determination 
and  Transmittal— Title  11—0960-0442. 
The  information  collected  on  form  SSA- 
833  is  used  by  the  SDDS  to  prepare  for 
SSA  determinations  of  whether 
individuals  receiving  Title  II  disability 
or  blindness  benefits  continue  to  be 
unable  to  engage  in  substantial  gainftil 
work  due  to  their  impairments  and  are 
still  eligible  for  benefit  payments.  SSA 
also  uses  this  form  for  program 
management  and  evaluation.  The 
respondents  are  SDDS  employees. 

Number  of  Respondents:  627,973. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  313,987. 

Written  comments  and 
recommendations  regarding  the 


34500 


Federal  Register /  Vol.  63,  No.  121 /Wednesday.  June  24.  1998 /Notices 


information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd..  1- 
A-21  Operations  Bldg..  Baltimore,  MD 
21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 


Numtjer  of  Respondents  

Frequency  of  Response 

Average  Burden  Per  Response 
Estimated  Annuai  Burden  


the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

II.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1 .  Certificate  of  Coverage  Request— 
0960-0554.  The  information  collected  is 
used  by  the  Social  Security 


Administration  (SSA)  to  provide  to  an 
individual  working  in  a  foreign  country, 
a  certificate  of  coverage  from  the  United 
States  Social  Security  system.  This 
certification  exempts  the  individual 
from  paying  taxes  into  a  foreign  Social 
Security  system.  The  respondents  are 
workers  and  employers  whose  work  is 
performed  in  a  foreign  country.  The 
hour  burden  may  vary,  because  the 
information  may  be  collected  in  writing, 
by  telephone  or  electronically. 


Teiephcne/mail 


33,500 
1  


30  minutes  .... 
16.750  hours 


Electronic 


500. 

1. 

20  minutes. 

167  hours. 


Written  comments  and 
recommendations  regtuding  the 
information  collection(s)  should  be 
directed  writhin  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer^t  the  following  addresses: 

(OMB) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room  10230. 
725  17th  St.,  NW,  Washington,  D.C. 
20503. 

(SSA) 

Social  Seciuity  Administration, 
DCFAM.  Attn:  Frederick  W. 
Brickenkamp  l-A-21  Operations  Bldg., 
6401  Security  Blvd..  Baltimore,  MD 
21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
listed  above. 

Dated:  )une  18. 1998. 
Frederick  W.  Brickenkamp, 
Reports  Clearance  Officer,  Social  Security 
Administration. 
IFR  Doc.  98-16815  Filed  6-23-98;  8:45  am] 

BILUNQ  COOC  41M-M-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG-1 998-3350] 

Public  Workshops  for  Response  Plan 
Equipment  Caps:  Scheduled  Increases 
in  Mechanical  Recovery  and  Potential 
Changes  to  Dispersant  Planning 

Requirements 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 


SUIMMARY:  The  Coast  Guard  is  holding 
three  public  workshops  to  solicit 
comments  on  potential  changes  to  the 
equipment  requirements  within  the 
response  plan  regulations  (33  CFR  154 
and  155)  for  mechanical  recovery, 
disp>ersants,  and  other  oil  spill  removal 
technologies.  These  workshops  are 
intended  to  serve  as  forums  for  the 
discussion  of  issues  relevant  to 
establishing  new  integrated  equipment 
requirements,  which  address  all 
necessary  spill  removal  technologies. 
The  Coast  Guard  specifically  wishes  to 
solicit  comments  on  how  to  cost 
effectively  incorporate  high-rate 
removal  technologies,  such  as  the  use  of 
dispersants,  into  the  resource 
requirements  contained  within  the 
vessel  response  plan  regulations. 
Federal,  state,  and  local  agencies, 
industry,  oil  spill  removal 
organizations,  environmental  groups 
and  the  public  are  encouraged  to 
participate  and  provide  oral  or  written 
comments.  This  notice  announces  the 
dates,  times,  locations,  and  format  for 
the  workshops. 

DATES:  The  public  workshops  are 
scheduled  for  the  following  times  and 
locations.  The  workshops  will  convene 
at  the  times  indicated  below;  however, 
they  may  be  concluded  early  if  their 
business  is  finished:  (1)  Friday,  July  24, 
1998,  from  9:30  a.m.  to  3  p.m.,  at  the 
Oakland  Airport  Hilton,  One 
Hegenberger  Road.  Oakland.  CaUfomia 
94621.  (2)  Wednesday.  August  19. 1998. 
from  9:30  a.m.  to  3  p.m.  at  the  Houston 
Marriott  West  Loop— by  the  Galleria, 
1750  West  Look  South.  Houston,  Texas 
77027.  (3)  Wednesday,  September  16, 
1998,  from  9:30  a.m.  to  3  p.m.  at  the 
U.S.  Department  of  Transportation, 
Nassif  Building.  Room  2230.  400 
Seventh  Street  S.W.,  Washington,  DC 
20590. 


ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility 
(USCG-98-3350),  U.S.  Department  of 
Transportation  (IX>T),  room  FL-401. 
400  Seventh  Street  S.W.,  Washington, 
IX;  20590-0001.  or  dehver  them  to  room 
PL-401.  located  on  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329.  The  Docket  Management  FaciUty 
maintains  the  public  docket  for  this 
notice.  Comments,  and  documents  as 
indicated  in  this  preamble  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401,  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  above  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  for  Federal 
hohdays.  You  may  also  access  the 
public  docket  on  the  internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  on  this  Federal  Register 
notice,  or  persons  interested  in 
presenting  information  at  the  workshop, 
please  contact  Lieutenant  Commander 
John  Caplis,  Plans  and  Preparedness 
Division,  Office  of  Response,  telephone 
202-267-6922,  fax  202-267-4065,  or  at 
e-mail  address  jcapliscomdt.uscg.mil.  A 
conceptual  document  has  been 
developed  by  the  Coast  Guard  in  order 
to  facilitate  discussion  during  the 
workshop.  The  document  identifies  key 
issues  and  elements  relating  to 
dispersant  planning,  and  can  be 
obtained  prior  to  the  workshops  through 
the  Vessel  Response  Plan  Status-line  or 
the  Vessel  Response  Plan  Program 
Internet  site  (http://www.uscg.mil/vrp). 
Document  requests  can  be  placed  on  the 
VRP  Status-line  (voice  mail  system)  at 
202-267-0434,  or  by  accessing  the  VRP 
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Internet  site,  which  will  have  the 
document  posted. 

Summaries  will  be  prepared  at  the 
conclusion  of  each  workshop  by  the 
Coast  Guard  which  will  be  made 
available  to  interested  parties  upon  their 
request.  Summaries  may  be  obtained  by 
calling  VRP  Status-line  at  202-267-0434 
or  may  be  accessed  through  the  Vessel 
Response  Plan  Program  Internet  site 
(http://www.uscg.mil/vrp). 

For  questions  on  this  docket,  contact 
Carol  Kelly.  Coast  Guard  Dockets  Team 
Leader,  or  Paulette  Twine.  Chief. 
Documentary  Services  Division,  U.S. 
Department  of  Transportation,  202-36&- 
9329. 

SUPPLEMENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA  90) 
contained  provisions  that  were  intended 
to  increase  the  preparedness  of  tank 
vessel  owners  or  operators  to  respond  to 
a  spill,  as  well  as  increase  the  oil  spill 
resfjonse  capability  in  the  United  States. 
To  achieve  these  goals,  minimum  on- 
water  oil-removal  capabiUty 
requirements  (often  referred  to  as 
"caps")  were  set  out  in  33  CFR 
154.1045(m)  and  33  CFR  155.1050(o). 
These  equipment  caps  were  established 
in  1993  based  on  available  equipment 
and  technology  levels. 

These  caps  were  scheduled  to 
increase  by  25%  in  1998  as  a  planning 
target  for  increasing  response 
capabilities  within  the  United  States.  33 
CFR  154.1045(n)  and  33  CFR 
155.1050(p)  requires  the  Coast  Guard  to 
review  the  proposed  increases  to 
determine  if  they  are  practicable  prior  to 
implementing  any  new  requirements. 
The  Coast  Guard  is  charged  with 
evaluating  other  spill  removal 
technologies  as  part  of  that  review.  The 
|Ioast  Guard  intends  to  review  the 
proposed  increases  with  a  holistic 
approach  to  oil  spill  removal,  evaluating 
our  national  response  capability  in  light 
of  all  available  technologies. 

The  Coast  Guard  published  a 
"Request  for  Comment"  with  regard  to 
the  cap  review  in  the  Federal  Register 
on  January  27.  1998.  The  Coast  Guard 
received  21  written  comments  which 
were  entered  into  the  public  docket,  as 
well  as  numerous  verbal  comments  from 
interested  stakeholders  at  various  public 
forums. 

Raising  the  equipment  requirements 
for  mechanical  recovery  systems 
appears  to  be  a  controversial  item,  with 
numerous  comments  received  both  for 
and  against  such  as  increase.  Many 
comments  suggested  that  the  increase 
was  not  necessary  because  the 
equipment  already  exists.  Other 
comments  agreed  that  the  equipment 
already  exists,  but  argued  that  it  was 


obtained  in  anticipation  of  the 
scheduled  increase,  and  that  a  failure  to 
implement  the  new  requirements  will 
result  in  equipment  being  sold  off  or  put 
out  of  service. 

In  order  to  ascertain  whether  existing 
equipment  stocks  are  able  to  meet  the 
scheduled  25%  increase,  the  Coast 
Guard  National  Strike  Force 
Coordination  Center  (NSFCC)  reviewed 
the  availability  of  mechanical  recovery 
systems  throughout  the  United  States. 
The  NSFCC  looked  at  the  private  sector 
resources  available  to  respond  to  a  spill 
in  each  Captain  of  the  Port  (COTP)  zone 
using  the  data  compiled  in  the  Regional 
Response  Inventory  (RRI).  The  NSFCC 
review  indicates  that  mechanical 
recovery  systems  are  available  in 
quantities  sufficient  to  meet  the 
proposed  increase.  The  Coast  Guard  will 
present  a  summary  of  this  report  at  the 
public  workshops.  While  the  NSFCC 
report  establishes  that  mechanical 
recovery  equipment  is  available  to  meet 
the  scheduled  increases,  the  Coast 
Guard  must  still  determine  whether 
implementing  such  as  increase  is 
practicable,  which  must  include  an 
examination  of  the  expected  benefits  in 
comparison  to  the  associated  costs. 

Most  of  the  cormnents  received 
strongly  supported  developing  new 
requirements  for  other  removal 
technologies  as  part  of  emy  cap  increase. 
Many  comments  suggested  that  high- 
rate  removal  technologies  are  a  more 
cost-effective  or  capacity-enhancing 
method  of  increasing  overall  response 
preparedness  than  mechanical  recovery. 
Other  comments  suggested  that  the  use 
of  these  technologies  offers  positive  net 
environmental  benefits  for  many 
response  situations,  and  are  a  necessary 
tool  for  today's  response  infrastructure. 
The  use  of  dispersants  was  the  most 
widely  supported  means  for  increasing 
the  existing  requirements,  and  was 
generally  preferred  to  increases  in 
mechanical  recovery  (in  the  comments 
that  were  received). 

The  Coast  Guard  is  reviewing 
dispersants  and  other  oil  spill  removal 
technologies  with  regard  to  their 
potential  for  inclusion  in  a  proposed 
cap  increase.  The  Coast  Guard  is 
evaluating  a  range  of  alternatives, 
including  mandatory  requirements 
/and/  or  credits  for  dispersants,  in  situ 
burning,  and  oil  spill  tracking  resources. 
The  Coast  Guard  will  present  these 
alternatives  for  discussion  and  comment 
during  these  workshops.  The  Coast 
Guard  solicits  public  comment 
regarding  appropriate  performance 
dimensions  for  these  technologies, 
including:  areas  of  applicability, 
response  times,  ensured  levels  of 
capability,  application  equipment. 


apphcation  rates,  monitoring, 
anticipated  costs  and  other  applicable 
planning  requirements.  Interested 
persons  are  encouraged  to  submit  any 
pertinent  written  views,  data,  or 
argiunents,  either  prior  to  or  during  the 
workshops,  to  the  Coast  Guard. 

Agenda  for  the  Workshops 

Equipment  Cap  and  Dispersant 
Planning  Public  Workshop 

The  agenda  includes  the  following 
short  information  presentations,  each 
followed  by  an  open  discussion  period: 

(1)  Introduction  and  presentation  on 
concept  of  Integrated  Equipment  Cap 
Review. 

(2)  Presentation  of  National  Strike 
Force  Coordination  Center  Report  on 
OSRO  Resource  Information. 

(3)  Presentation  of  summary  of 
comments  received  in  response  to 
Request  for  Comment,  Review  of  Cap 
Increases,  63  FR  3861,  January  27, 1998. 

(4)  Presentation  and  discussion  of 
potential  changes  to  regulations  as  part 
of  integrated  cap  increase: 

(a)  Increases  to  Mechanical  Recovery 

(b)  Required  Dispersant  Capabilities 

Note:  The  Cbast  Guard  will  present  a 
concept  position  to  facilitate  discussion 
during  the  workshop.  The  dociunent 
identifies  key  elements  and  issues  for 
dispersant  planning.  The  concepts  contained 
within  are  mainly  for  discussion  purposes 
and  are  likely  to  change  as  a  result  of  public 
involvement  and  further  regulatory  analysis 
to  be  performed  at  a  later  date.  Participants 
may  obtain  a  copy  of  this  document  prior  to 
the  workshop  (see  FOR  further  MFORMATKM]. 

Information  on  Services  for  Individuals 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  LCDR  John  Caplis  at 
the  address  or  phone  number  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  as  soon  as  possible. 

Dated:  June  17, 1998. 
Robert  North, 

Rear  Admiral,  Assistant  Commandant  for 
Marine  Safety  and  Environmental  Protection. 
[FR  Doc.  98-16780  Filed  6-23-98;  8:45  am) 

BILUNO  CODE  4«10-15-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  8.  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
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Public  Law  104-13.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  July  24.  1998  to  be 
assured  of  consideration. 

Special  Request:  In  order  to  conduct 
the  surveys  described  below  at  the  end 
of  May  1998,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  May  20, 1998.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  98-009-G. 

Type  of  Review:  Revision. 

Title:  1999  Filing  Season  TeleFile 
Customer  Satisfaction  Survey. 

Description:  The  IRS  is  planning  to 
conduct  a  three  question  automated 
TeleFile  customer  satisfaction  survey  in 
1999  administered  to  a  sample  of 
taxpayers  who  successfully  use 
TeleFile.  This  survey  will  build  on  the 
1998  data.  In  1998  a  six  question 
automated  customer  satisfaction  survey 
of  taxpayers  who  had  successfully  used 
TeleFile  was  developed  with  the  Bureau 
of  Labor  Statistics  Behavioral  Science 
Research  Center  (BLS  BSRC)  to  gather 
data  on  the  taxpayers'  satisfaction  and 
use  of  TeleFile. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,746. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden: 
192  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  98-16765  Filed  6-23-98;  8:45  ami 
BILUNO  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  98-67] 

Revocation  of  Marine  Chemist  Service 
Inc.  Customs  Gauger  Approval  and 
Laboratory  Accreditations 

AGENCY:  U.S.  Customs  Service. 

Department  of  the  Treasury. 

ACTION:  Notice  of  Revocation  of  Customs 

Gauger  Approval  and  Laboratory 

Accreditations. 

summary:  Marine  Chemist  Service.  Inc. 
of  Newport  News,  Virginia,  a  Customs 
approved  gauger  and  accredited 
laboratory  under  Section  151.13  of  the 
Customs  Regulations  (19  CFR  151.13), 
has  requested  that  the  U.S.  Customs 
Service  revoke  its  gauger  approval  and 
laboratory  accreditations.  Accordingly, 
pursuant  to  151.13(f)  of  the  Customs 
Regulations,  notice  is  hereby  given  that 
the  Customs  commercial  gauger 
approval  and  laboratory  accrediations  of 
Marine  Chemist  Service,  Inc.  has  been 
revoked  without  prejudice. 
EFFECTIVE  DATE:  June  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Parker.  Science  Officer. 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service.  1300 
Pennsylvania  Ave.,  NW,  Suite  5.5-B, 
Washington,  DC  20229  at  (202)  927- 
1060. 

Dated:  June  11.  1998. 
George  0.  Heavey, 

Director,  Laboratories  and  Scientific  Services. 
[PR  Doc.  98-16757  Filed  5-23-98;  8:45  am] 

BILUNO  COOE  *820-02-t> 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  98-58] 

Revocation  of  I.N.C.  Surveys  Customs 
Gauger  Approval 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  Revocation  of  Customs 
Gauger  Approval. 

SUMMARY:  I.N.C.  Surveys  of  Houston, 
Texas,  a  Customs  approved  gauger 
under  Section  151.13  of  the  Customs 
Regulations  (19  CFR  151.13).  has 
requested  that  the  U.S.  Customs  Service 
revokes  its  gauger  approval. 
Accordingly,  pursuant  to  151.13(f)  of 
the  Customs  Regulations,  notice  is 
hereby  given  that  the  Customs 
commercial  gauger  approval  of  I.N.C. 
Surveys  has  been  revoked  without 
prejudice. 


EFFECTIVE  DATE:  Jime  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Parker.  Science  Officer. 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service.  1300 
Pennsylvania  Ave..  NW,  Suite  5.5-B, 
Washington.  DC  20229  at  (202)  927- 
1060. 

Dated:  June  9. 1998. 
George  D.  Heavey, 

Director,  laboratories  and  Scientific  Services. 
[FR  Doc.  98-16756  Filed  6-23-98;  8:45  am] 
BNJJNQ  COOE  4820-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0179] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
on  the  insured's  eUgibiUty  to  change 
his/her  insurance  plan. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  24.  1998. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0179"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5038 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pubhc  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
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being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VB  A's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Application 
for  Change  of  Permanent  Plan  (Medical), 
VA  Form  29-1549. 

OMB  Control  Number:  2900-0179. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
insured  to  establish  his/her  eUgibiUty  to 
change  insurance  plans  from  a  higher 
reserve  to  a  lower  reserve  value.  The 
information  on  the  form  is  required  by 
law.  38  CFR,  Sections  6.48  and  8.36. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  14  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
28. 

Dated:  April  30,  1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  98-16692  Filed  6-23-98;  8:45  am) 

BILUfM  COOC  B320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0507] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  BeneRts 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  Register  agencies  are 
required  to  publish  notice  in  the  , 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  a 
ciurently  approved  collection,  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  the  information 
needed  from  the  veteran  for 
reinstatement  of  insurance  and/or  Total 
Disability  Income  Provision. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  24,  1998. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affeiirs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0507"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5146. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 


Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  foUovnng 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of    . 
information;  (3)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Medical 
Information  for  Reinstatement,  VA  Form 
Letter  29-762. 

OMB  Control  Number:  2900-0507. 

Abstract:  The  form  letter  is  used  by 
the  veteran's  attending  physician  to 
supply  medical  information  that  is 
required  to  determine  eligibility  for 
reinstatement  of  insurance  and/or  Total 
Disability  Income  Provision.  The 
information  on  the  form  is  required  by 
38  CFR  Section  8.12. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  240  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
480. 

Dated:  April  30.  1998. 

By  diraction  of  the  Secretary. 
Donald  L.  Neilaon, 

Director,  Information  Management  Service. 
[PR  Doc.  98-16693  Filed  6-23-98:  8:45  am] 
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Part  II 

Department  of 
Transportation 

Federal  Transit  Administration 

FTA  Transit  Program  Changes  and  Final 
Funding  Levels  for  Fiscal  Year  1998 
Under  the  Transportation  Equity  Act  for 
the  21st  Century;  Notice 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

FTA  Transit  Program  Changes  and 
Final  Funding  Levels  for  Fiscal  Year 
1998  Under  the  Transportation  Equity 
Act  for  the  21st  Century 

agency:  Federal  Transit  Administration 
(FTA).  DOT. 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  remaining  fiscal  year 
1998  funding  for  the  Federal  transit 
programs  that  was  not  available 
previously  due  to  the  lack  of  a  full  year 
authorization  of  the  transit  program. 
The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  signed  into  law 
by  President  Chnton  on  Jime  9. 1998. 
provides  a  six-year  reauthorization  of 
the  Federal  transit  program  and  the 
necessary  contract  authority  needed  to 
fully  fund  the  fiscal  year  1998  obUgation 
limitations  contained  in  the  fiscal  year 
1998  Department  of  Transportation 
Appropriations  Act.  In  addition  to 
announcing  the  remaining  fiscal  year 
funding,  this  Notice  also  revises  the 
apportionment  of  funding  for  the 
Section  5307  Urbanized  Area  Formula 
Program  in  compliance  with  new 
provisions  which  require  a  one  percent 
set-aside  for  transit  enhancements,  and 
$4,849,950  to  be  set  aside  for  financing 
the  Alaska  Railroad.  Additionally,  this 
Notice  revises  the  apportionment  of 
funds  for  the  Section  5309  Fixed 
Guideway  Modernization  Program  to 
reflect  the  new  allocation  formula 
established  in  TEA-21.  It  also  revises 
the  Section  5309  Bus  Allocations  to 
comply  with  new  provisions  in  TEA-21 
to  fund  a  Bus  Test  Facility  in  the 
amount  of  $3,000,000  and  a  Fuel  Cell 
Bus  Program  in  the  amount  of 
$4,850,000  in  fiscal  year  1998.  These 
two  programs  were  not  provided  for  in 
the  original  Bus  Allocations. 

This  Notice  updates  and  expands  on 
the  December  5.  1997.  Federal  Register 
Notice  entitled  "FTA  Fiscal  Year  1998 
Apportionments,  Allocations  and 
Program  Information."  It  also  contains 
information  regarding  the  changes  made 
by  TEA-21  to  the  various  Federal  transit 
programs,  as  well  as  the  FTA  pohcy  on 
pre-award  authority  and  other  new 
program  information. 

The  new  programs  are  the  Clean  Fuels 
Formula  Program,  the  Job  Access  and 
Reverse  Commute  Program,  the  Over- 
the-Road  Bus  Accessibility  program,  the 
Single  State  Pilot  Program  for  Intercity 
Rail  Infrastructure  Investment,  and  the 
State  Infrastructure  Banks  Pilot 
Program.  The  funding  level  for  the  Over- 


the-Road  Bus  Accessibility  Program  is 
subject  to  a  pending  technical  correction 
bill  which  would  decrease  the  $6.8 
million  a  year  for  operators  of  other 
over-the-road  service  to  a  total  of  $6.8 
million  for  the  four  years.  2000-2003. 

FOR  FURTHER  INFORMATlOfI  CONTACT:  The 
appropriate  FTA  Regional 
Administrator  for  grant-specific 
information  and  issues;  Patricia  Levine, 
Director,  Office  of  Resource 
Management  and  State  Programs,  (202) 
366-2053,  for  general  information  about 
the  Urbanized  Area  Formula  Program, 
the  Nonurbanized  Area  Formula 
Program,  the  Elderly  and  Persons  with 
Disabilities  Program,  the  Rural  Transit 
Assistance  Program,  or  the  Capital 
Program;  or  Robert  Stout,  Director, 
Office  of  Planning  Operations,  (202) 
366-6385.  for  general  information 
concerning  the  Metropolitan  Planning 
Program  and  the  State  Planning  and 
Research  Program. 
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I.  Background 

The  fiscal  year  1998  apportionments 
and  allocations  for  the  formula,  capital, 
and  transit  planning  and  research 
programs  were  published  in  a  Federal 
Register  Notice  on  December  5,  1997, 
entitled  "FTA  Fiscal  Year  1998 
Apportionments,  Allocations  and 
Program  Information."  That  Notice 
contained  apportioned  funds  based  on 
the  1998  Appropriations  Act  and 
Federal  transit  laws,  as  well  as  funds 
available  under  the  Surface 
Transportation  Extension  Act  of  1997. 
Because  the  Surface  Transportation 
Extension  Act  of  1997  only  provided 
contract  authority  through  March  31, 
1998,  FTA  published  (1)  a  Usting  of  the 
full  amount  of  the  fiscal  year  1998 
apportionments  and  allocations  for  the 
formula,  capital,  and  transit  planning 
and  research  programs,  based  on  the 
1998  Appropriations  Act  and  Federal 
transit  laws;  and  (2)  a  listing  of  the 
partial  amount  of  the  apportionments 
and  allocations,  based  on  the  fiscal  year 
1998  available  funds  for  these  programs, 
in  accordance  with  the  1998  DOT 
Appropriations  Act  and  the  Surface 
Transportation  Extension  Act  of  1997. 
Now  that  full  year  contract  authority  is 
provided  under  TEA-21.  the  full 
amount  of  the  fiscal  year  1998 
apportionments  and  allocations  is 
available  for  obligation. 

n.  FTA  Fiscal  Year  1998  Funds 
Available  for  Obligation 

The  total  fiscal  year  1998 
apportionments  and  allocations  for  the 
formula,  capital  investment,  and  transit 
plfuining  and  research  programs  in  the 
amount  of  $4,547,737,724  were 
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published  in  the  Federal  Register  Notice 
of  December  5,  1997.  Full  obUgational 
authority  for  each  of  the  amounts  listed 
in  the  December  5, 1997,  Notice  is  now 
provided  for  the  following  programs: 

Section  5307  Urbanized  Area  Formula 
Program; 

Section  5311  Nonurbanized  Area 
Formula  Program; 

Section  5310  Elderly  and  Persons 
with  Disabilities  Program; 

Section  5309  Capital  Investment 
Program:  Fixed-Guideway 
Modernization  Program,  and  the  Bus 
Capital  Program. 

Obligational  authority  for  the 
following  programs  is  not  affected  by 
this  Notice  because  they  received  the 
full  year's  funding  pursuant  to  the 
December  5,  1997,  Federal  Register 
Notice: 

Section  5311(b)  Rural  Transit 
Assistance  Program  Funds; 

Section  5309  New  Starts  Program; 

Section  5303  Metropolitan  Planning 
Program; 

Section  5313(b)  State  Planning  and 
Research  Program. 

Table  1  displays  the  amount  of 
appropriations  and  funds  available  for 
each  of  the  programs  listed  in  this 
Notice. 

m.  Fiscal  Year  1998  Revised  Section 
5307  Urbanized  Area  Formula 
Apportionments 

The  new  law  provides  that,  of  the 
funds  apportioned  each  fiscal  year 
under  the  Urbanized  Area  Formula 
Prognun  to  urbanized  areas  of  200,000 
or  more  in  population,  at  least  one 
percent  shall  be  used  for  transit 
enhancement  activities.  It  also  requires 
that  $4,849,950  shall  be  available 
annually  to  the  Alaska  Railroad  for 
improvements  to  its  passenger 
operations.  Accordingly,  the  Sscal  year 
1998  Urbanized  Area  Formula 
apportionment  has  been  revised  to 
accommodate  these  two  provisions. 

The  fiscal  year  1998  funds 
appropriated  and  made  available  for 
Urbanized  Area  Formula  grants  total 
$2,303,702,677.  After  a  deduction  of 
.32343056  of  one  percent  for  Project 
Management  Oversight  ($7,450,879), 
$2,296,251,798  is  available  for 
apportionment  to  the  urbanized  areas 
and  states.  Of  this  amount,  $4,834,264 
($4,849,950  less  $15,6896  for  PMO)  is 
set  aside  for  the  Alaska  Railroad.  In 
addition  to  the  balance  of 
$2,291,417,534  of  the  appropriated 
funds,  the  revised  apportionment  also 
includes  $7,162,381  in  deobligated 
funds  which  have  become  available  for 
reapportionment  for  the  Urbanized  Area 
Formula  Program,  leaving  a  balance  of 
$2,298,579,915  to  be  apportioned  to 


urbanized  areas  and  states.  Table  2 
shows  a  revised  apportionment  of 
$2,303,414,179,  which  includes  the 
Alaska  Railroad. 

There  is  no  longer  an  operating 
assistance  limitation  for  areas  under 
200,000  in  population.  TEA-21 
eliminates  Federal  financing  of 
operating  expenses  for  areas  200,000 
and  above  effective  immediately. 

Also  indicated  on  Table  2  is  me 
amount  set  aside  for  transit 
enhancements  as  provided  in  TEA-21. 
See  Section  VII.D  of  this  Notice  for  a 
further  discussion  of  transit 
enhancement  funds.  This  transit 
enhancement  provision  is  effective 
immediately. 

rv.  Fiscal  Year  1998  Revised  Section 
5309  Fixed  Guideway  Modernization 
Apportionments 

TEA-21  modifies  the  formula  for 
allocating  the  Fixed  Guideway 
Modernization  funds.  The  new  formula 
contains  seven  tiers  rather  than  four. 
The  allocation  of  funding  under  the  first 
four  tiers  has  been  modified  slightly 
and,  through  fiscal  year  2003,  will  be 
allocated  based  on  data  used  to 
apportion  the  funding  in  fiscal  year 
1997.  Funding  in  the  three  new  tiers 
will  be  apportioned  based  on  the  latest 
available  route  miles  and  revenue 
vehicle  miles  on  segments  at  least  seven 
years  old  as  reported  to  the  National 
Transit  Database,  rather  than  on  route 
miles  and  revenue  vehicle  miles  on 
entire  systems  which  are  seven  years 
old. 

TEA-21  specifically  required  the  FTA 
to  revise  the  fiscal  year  1998  Fixed 
Guideway  Modernization  funds  using 
the  new  formula.  This  has  resulted  in 
generally  minor  changes  in  the  amounts 
available.  However,  one  area,  Worcester, 
Massachusetts,  is  no  longer  eligible, 
because  the  fixed  guideway  segment 
attributable  to  that  urbanized  area  was 
not  in  place  as  of  October  1,  1990.  For 
the  fiscal  year  1998  revised 
apportionments,  sufficient  funds  were 
available  to  allocate  only  to  the  first  five 
tiers.  The  revised  apportionments  are 
contained  in  Table  3.  For  the 
reapportionment  of  fiscal  year  1998 
funds.  Tier  5  uses  Urbanized  Area 
Formula  Program  fixed  guideway  tier 
formula  factors  that  were  used  to 
apportion  the  fiscal  year  1998  Fixed 
Guideway  allocations  in  the  December 
5,  1997,  Federal  Register  Notice.  Any 
fixed  guideway  segment  that  is  less  than 
seven  years  old  has  been  deleted  from 
this  data  base. 

For  fiscal  year  1998,  there  is  an 
$800,000,000  obUgation  limitation  for 
fixed  guideway  modernization.  After  a 
deduction  of  .32343056  of  one  percent 


for  Project  Management  Oversight 
($2,587,445),  $797,412,555  is  available 
for  apportioiunent  to  the  specified 
urbanized  areas. 

Each  year,  the  new  fixed  guideway 
modernization  formula  will  allocate 
funds  by  seven  tiers  as  follows: 

Tier  1 

The  first  $497,700,000  shall  be 
apportioned  to  the  following  urbanized 
areas  as  follows:  Baltimore  $8,372,000; 
Boston  $38,948,000;  Chicago/ 
Northwestern  Indiana  $78,169,000; 
Cleveland  $9,509,500:  New  Orleans 
$1,730,588;  New  York  $176,034,461; 
Northeastern  New  Jersey  $50,604,653; 
Philadelphia/Southern  New  Jersey 
$58,924,764;  Pittsburgh  $13,662,463; 
San  Francisco  $33,989,571; 
Southwestern  Connecticut  $27,755,000. 

Tier  2 

The  next  $70,000,000  shall  be 
apportioned  as  follows:  Tier  2B:  50 
percent  to  areas  identified  in  Tier  1;  and 
Tier  2B:  50  percent  to  other  urbanized 
areas  with  fixed  guideway  in  operation 
at  least  seven  years.  Funds  for  both 
Tiers  2A  and  2B  are  apportioned  using 
the  Urbanized  Area  Formula  Program 
fixed  guideway  tier  formula  factors  that 
were  used  to  apportion  funds  for  the 
Fixed  Guideway  Modernization 
Program  in  fiscal  year  1997. 

Tier  3 

The  next  $5,700,000  shall  be 
apportioned  to  the  following  urbanized 
areas  as  follows:  Pittsburgh,  61.76 
percent;  Cleveland,  10.73  percent;  New 
Orleans,  5.79  percent;  the  remaining 
21.72  percent  is  apportioned  to  areas  in 
Tier  2B  using  the  fixed  guideway  tier 
formula  factors  used  in  fiscal  year  1997. 

Tier  4 

The  next  $186,600,000  shall  be 
apportioned  to  all  eligible  areas  using 
the  fixed  guideway  tier  formula  factors 
used  in  fiscal  year  1997. 

Tier  5 

The  next  $70,000,000  shall  be 
apportioned  as  follows:  65  percent  to 
the  eleven  areas  specified  in  Tier  I,  and 
35  percent  to  all  other  urbanized  areas 
using  the  most  current  urbanized  area 
formula  program  fixed  guideway  tier 
formula  factors.  Any  segment  this  is  less 
than  seven  years  old  has  been  deleted 
from  this  data  base. 

Tier  6 

The  next  $50,000,000  shall  be 
apportioned  as  follows:  60  percent  to 
the  eleven  areas  sp>ecified  in  Tier  I,  and 
30  percent  to  the  other  urbanized  areas 
with  fixed  guideway  system  segments  in 
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revenue  service  for  at  least  seven  years. 
Ailcx:ations  will  be  based  on  the  latest 
available  route  miles  and  revenue 
vehicle  miles  for  fixed  gmdeway 
segments  at  least  seven  years  old  as 
reported  to  the  National  Transit 
Database. 

Tier  7 

Any  remaining  amounts  shall  be 
apportioned  as  follows:  50  percent  to 
the  eleven  urbanized  areas  specified  in 
Tier  I,  and  50  percent  to  the  other 
urbanized  areas  with  fixed  guideway 
system  segments  in  revenue  service  for 
at  least  seven  years.  Allocations  will  be 
based  on  the  latest  available  route  miles 
and  revenue  vehicle  miles  for  fixed 
guideway  segments  at  least  seven  years 
old  as  reported  to  the  National  Transit 
Database. 

V.  Fiscal  Year  1998  Revised  Section 
5309  Bus  Allocations 

TEA-21  provides  funding  for  a  Bus 
Testing  Facility  in  the  amount  of 
$3,000,000  and  a  Fuel  Cell  Bus  Program 
in  the  amount  of  $4,850,000  in  fiscal 
year  1998.  These  two  programs  were  not 
provided  for  in  the  original  allocations; 
therefore,  all  bus  allocations  have  been 
reduced  on  a  prorated  basis  to 
accommodate  these  two  additional 
activities.  Table  4  displays  the  revised 
allocations. 

VI.  Transit  Authorization  Levels  Under 
TEA-21 

TEA-21  provides  a  combination  of 
trust  and  general  fund  authorizations 
that  total  $42.0  billion  over  the  six  year 
period,  fiscal  years  1998—2003. 
However,  $36  billion  is  guaranteed 
funds  included  under  the  discretionary 
spending  cap.  TEA-21  includes  $6 
billion  above  the  guaranteed  level.  See 
Table  5  for  the  guaranteed  funding 
levels  by  program,  and  Table  5A  for  the 
guaranteed  and  nonguaranteed  levels  by 
program. 

1^-21  authorizes  191  New  Starts 
projects.  Of  this  number,  108  projects 
are  authorized  for  final  design  and 
construction  funding  and  68  projects  are 
authorized  for  alternatives  analysis  and 
preliminary  engineering  funding.  Of 
these.  34  projects  have  specific  dollar 
amounts  associated  with  them.  An 
additional  15  projects  have  specific 
dollar  amounts  but  are  not  included  in 
the  first  two  lists.  All  earmarks  are  listed 
in  Table  6  by  area  and  project,  including 
the  dollar  amount  if  specified.  Projects 
authorized  for  alternatives  analysis  and 
preliminary  engineering  also  become 
authorized  for  final  design  and 
construction  as  of  October  1,  2000. 

TEA-21  contains  a  provision  that 
makes  $10,400,000  available  from 


Section  5309  New  Starts  funds  in  fiscal 
years  1999 — 2003  for  ferry  boat  capital 
projects  in  Alaska  or  Hawaii.  These 
projects  may  be  ferry  boats  or  ferry 
terminal  facilities  or  approaches  to  ferry 
terminal  facilities.  TEA-21  also 
authorizes  an  additional  $3,600,000 
from  Section  5309  New  Start 
nonguaranteed  funds  in  fiscal  years 
1999 — 2003  for  ferry  projects  as  defined 
above. 

It  should  be  noted  that  projects 
earmarked  in  TEA-21  are  subject  to 
Congressional  actions  in  later 
appropriations  bills. 

Also  authorized  are  project  specific 
allocations  in  fiscal  years  1999  and  2000 
for  158  Capital  Investment  Bus  projects 
totaUng  $539,637,000.  These  projects  by 
amount  and  area  are  displayed  on  Table 
7. 

Information  regarding  estimates  of 
funding  levels  for  1999 — 2003  by  state 
and  urbanized  area  is  available  on  the 
FTA  home  page  at  www.fta.dot.gov. 
These  niunbers  are  for  planning 
purposes  only  as  they  will  be  revised  in 
the  future  but  may  be  used  for 
programming  metropolitan 
transportation  improvement  programs 
and  statewide  transportation 
improvement  programs. 

Vn.  Changes  Affecting  FTA  Formula, 
Capital  Investment,  and  Planning 
Programs 

A.  Capital  Project  Definitions 

TEA-21  amends  the  definition  of  a 
capital  project  placing  several  new 
items  in  the  general  definition  and 
formally  codifying  in  the  FTA 
authorizing  statute  several  items  that 
had  been  modified  in  the  past  through 
appropriations  acts. 

Following  is  the  definition  of  a  capital 
project  contained  in  TEA-21.  The  term 
'capital  project'  means  a  puroject  for: 

1.  Acquiring,  constructing, 
supervising  or  inspecting  equipment  or 
a  facility  for  use  in  mass  transportation, 
expenses  incidental  to  the  acquisition  or 
construction  (including  designing, 
engineering,  location  surveying, 
mapping,  and  acquiring  rights  of  way), 
payments  for  the  capital  portions  of  rail 
trackage  rights  agreements,  transit- 
related  intelligent  transportation 
systems,  relocation  assistance,  acquiring 
replacement  housing  sites,  and 
acquiring,  constructing,  relocating,  and 
rehabiUtating  replacement  housing; 

2.  Rehabilitating  a  bus; 

3.  Remanufacturing  a  bus; 

4.  Overhauling  rail  rolling  stock; 

5.  Preventive  maintenance; 

6.  Leasing  equipment  or  a  facility  for 
use  in  mass  transportation  subject  to 
regulations  the  Secretary  prescribes 


limiting  the  leasing  arrangements  to 
those  that  are  more  cost-effective  than 
acquisition  or  construction; 

7.  Joint  development:  a  mass 
transportation  improvement  that 
enhances  economic  development  or 
incorporates  private  investment, 
including  commercial  and  residential 
development,  pedestrian  and  bicycle 
access  to  a  mass  transportation  faciUty. 
and  the  renovation  and  improvement  of 
historic  transportation  facilities,  because 
the  improvement  enhances  the 
effectiveness  of  a  mass  transportation 
project  and  is  related  physically  or 
functionally  to  that  mass  transportation 
project  or  establishes  new  or  enhanced 
coordination  between  mass 
transportation  and  other  transportation, 
and  provides  a  fair  share  of  revenue  for 
mass  transportation  that  will  be  used  for 
mass  transportation — 

(a)  Including  property  acquisition, 
demolition  of  existing  structures,  site 
preparation,  utilities,  building 
foundations,  walkways,  open  space, 
safety  and  security  equipment  and 
facilities  (including  lighting, 
surveillance,  and  related  intelligent 
transportation  system  applications), 
facilities  that  incorporate  community 
services  such  as  daycare  and  health 
care,  and  a  capital  project  for,  and 
improving,  equipment  or  a  facility  for 
an  intermodal  transfer  facility  or 
transportation  mall,  except  that  a  person 
making  an  agreement  to  occupy  space  in 
a  facility  under  this  subparagraph  shall 
pay  a  reasonable  share  of  the  costs  of  the 
facility  through  rental  payments  and 
other  means;  and 

(b)  Excluding  construction  of  a 
commercial  revenue- producing  facility 
or  a  part  of  a  public  faciUty  not  related 
to  mass  transportation; 

8.  The  introduction  of  new 
technology,  through  innovative  and 
improved  products,  into  mass 
transportation:  or 

9.  The  provision  of  nonfixed  route 
paratransit  transportation  services  in 
accordance  with  section  223  of  the 
Americans  with  Disabilities  Act  of  1990 
(42  U.S.C.  12143).  but  only  for  grant 
recipients  that  are  in  compliance  with 
applicable  requirements  of  that  Act, 
including  both  fixed  route  and  demand 
responsive  service,  and  only  for 
amounts  not  to  exceed  10  percent  of 
such  recipient's  annual  formula 
apportionment  under  sections  5307  and 
5311." 

B.  Operating  Assistance 

Operating  assistance  for  urbanized 
areas  with  populations  under  200,000 
continues  to  be  available,  at  the  Federal/ 
local  share  ratio  of  50/50,  with  no 
limitation  on  the  amount  of  a  grantee's 
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apportionment  that  may  be  used  for 
operating  assistance.  Operating 
assistance  funds  for  urbanized  areas 
with  populations  of  200,000  and  above 
are  no  longer  available  as  of  effective 
dateofTEA-21. 

For  fiscal  year  1999  and  thereafter, 
operating  assistance  is  available  only  to 
nonurbanized  and  urbanized  areas  with 
populations  under  200,000.  For  these 
smaller  areas,  there  is  no  limitation  on 
the  amount  of  the  apportionment  that 
may  be  used  for  operating  assistance, 
and  the  Federal/local  share  ratio  is  50/ 
50.  However,  for  both  categories  of 
urbanized  areas,  many  of  the  activities 
formerly  funded  by  FTA  with  op>erating 
assistance  are  now  eligible  capital  items 
under  the  category  of  preventive 
maintenance.  Operating  assistance  as  a 
capital  project  with  an  80  percent 
federal  match  ratio  will  continue  for 
fiscal  year  1998  for  areas  imder  200,000. 
Operating  assistance  at  the  80/20  match 
will  not  be  available  in  fiscal  year  1999 
or  thereafter. 

C.  Preventive  Maintenance 

Preventive  maintenance,  an  expense 
that  became  eligible  for  FTA  capital 
assistance  with  the  DOT  1998 
Appropriations  Act,  is  now  eligible  for 
FTA  capital  assistance  under  TEA-21, 
so  that  fiscal  year  1998  funds  and 
subsequent  fiscal  year  appropriations 
may  be  used  for  preventive 
maintenance.  Preventive  maintenance 
costs,  as  in  fiscal  year  1998,  are  defined 
as  all  maintenance  costs.  For  general 
guidance  as  to  the  definition  of  eligible 
maintenance  costs,  the  grantee  should 
refer  to  the  definition  of  maintenance  in 
the  most  recent  National  Transit 
Database  reporting  manual.  A  grantee 
may  continue  to  request  assistance  for 
capital  expenses  under  the  FTA  policies 
governing  associated  capital 
maintenance  items  (spare  parts), 
maintenance  of  vehicles  leased  under 
contract,  and  vehicle  overhauls;  or  a 
grantee  may  choose  to  capture  all 
maintenance  under  preventive 
maintenance.  If  a  grantee  purchases 
service  instead  of  operating  service 
directly,  and  maintenance  is  included  in 
the  contract  for  that  purchased  service, 
then  the  grantee  may  apply  for 
preventive  maintenance  capital 
assistance  for  the  actual  maintenance 
costs  of  the  purchased  service. 

For  accounting  purposes,  the  grantee 
is  cautioned  not  to  confuse  the  fact  that 
an  item  generally  considered  to  be  an 
operating  expense  is  now  eligible  for 
FTA  capital  assistance.  Generally 
accepted  accounting  principles  and  the 
grantee's  accounting  system  determine 
those  costs  that  are  to  be  accounted  for 
as  operating  costs.  The  National  Transit 


Database  Reporting  System  (NTD) 
follows  generally  accepted  accounting 
principles,  and  so  a  grantee  reporting  to 
the  NTD  must  report  the  operating  costs 
the  grantee  has  incurred  as  operating 
costs  regardless  of  grant  eligibility  as 
capital.  Nevertheless,  under  provisions 
of  the  fiscal  year  1998  Appropriations 
Act,  and  now  under  provisions  of  TEA- 
21,  some  of  those  operating  costs,  while 
continuing  to  be  accounted  for  as 
operating  costs  in  the  grantee's 
accounting  records,  are  now  eligible  for 
FTA  capital  assistance.  Grantees  may 
not  count  the  same  costs  twice. 

D.  Transit  Enhancements 

TEA-21  establishes  a  one  percent  set- 
aside  for  transit  enhancements  under 
the  Urbanized  Area  Formula  Program 
for  areas  200,000  and  above  in 
population.  The  term  "transit 
enhancement"  includes  projects  that  are 
designed  to  enhance  mass 
transportation  service  or  use  and  are 
physically  or  functionally  related  to 
transit  facilities.  Eligible  projects  are:  (1) 
historic  preservation,  rehabilitation,  and 
operation  of  historic  mass  transportation 
buildings,  structures,  and  facilities 
(including  historic  bus  and  railroad 
facilities);  (2)  bus  shelters;  (3) 
landscaping  and  other  scenic 
beautification,  including  tables, 
benches,  trash  receptacles,  and  street 
lights;  (4)  public  art;  (5)  pedestrian 
access  and  walkways;  (6)  bicycle  access, 
including  bicycle  storage  facilities  and 
installing  equipment  for  transporting 
bicycles  on  mass  transportation 
vehicles;  (7)  transit  connections  to  parks 
within  the  recipient's  transit  service 
area;  (8)  signage;  and  (9)  enhanced 
access  for  persons  with  disabilities  to 
mass  transportation. 

One  percent  of  the  urbanized  area 
formula  apportioimient  in  urbanized 
areas  with  a  population  of  200,000  and 
above  shall  be  available  only  for  transit 
enhancements.  Table  2  indicates  the 
amount  set  aside  for  enhancements  in 
urbanized  areas  of  200,000  and  above.  If 
these  funds  are  not  obligated  for  transit 
enhancement  projects  by  three  years 
following  the  fiscal  year  in  which  the 
funds  are  apportioned,  the  funds  shall 
be  reapportioned  under  the  urbanized 
area  formula  program. 

The  project  budget  for  each  urbanized 
area  formula  grant  application  which 
includes  enhancement  funds  shall 
include  a  scope  code  for  transit 
enhancements  and  specific  budget  line 
activity  items  for  transit  enhancements. 
Transit  enhancements  may  exceed  the 
one  percent  set-aside.  However,  items 
that  are  only  eligible  as  enhancements 
such  as  operating  costs  for  historic 


facilities  may  only  be  funded  with  the 
enhancement  funds. 

Recipients  of  the  one  percent  set -aside 
enhancement  funds  shall  submit  a 
report  to  the  appropriate  FTA  regional 
office  listing  the  projects  carried  out 
during  the  fiscal  year  with  those  funds. 
This  report  shall  be  part  of  the 
recipient's  aimual  certification  to  the 
FTA.  If  at  all  possible,  the  report  should 
be  submitted  electronically  and  should 
utilize  the  budget  line  item  codes  used 
in  the  approved  project  budget. 

Under  a  related  provision,  projects 
providing  bicycle  access  to  mass 
transportation  funded  with  the 
enhancement  set-aside  shall  be  funded 
at  a  95  percent  Federal  share. 

E.  Proceeds  From  Sale  of  Assets 

TEA-21  provides  an  additional  option 
for  handling  proceeds  from  the  sale  of 
federally-funded  assets.  This  new 
provision  allows  the  recipient,  with 
FTA  approval,  to  sell,  transfer,  or  lease 
real  property,  equipment,  or  supplies 
acquired  with  FTA  assistance  and  no 
longer  needed  for  transit  purposes.  The 
net  proceeds  of  the  transaction  may  then 
be  used  to  reduce  the  gross  project  cost 
of  other  Federally-assisted  capital 
transit  projects. 

If  the  asset  is  identified  as  no  longer 
needed  by  the  grantee  for  public 
transportation  purposes,  and 
determined  by  FTA  as  eligible  for 
disposition,  then  the  new  requirements 
would  apply.  That  is,  the  proceeds 
could  be  retained  by  the  grantee  and 
used  to  reduce  the  gross  project  costs  of 
another  Federally-assisted  capital  transit 
project  prior  to  applying  for  Federal 
financial  ^assistance. 

If  the  asset  is  to  be  retained  in  transit 
use  after  being  transferred,  sold,  or 
leased,  such  as  by  another  transit 
provider  or  in  a  joint  development 
project,  then  existing  requirements 
would  apply. 

Previous  provisions  continue  to  allow 
the  recipient  of  assistance  to  transfer 
assets  to  another  public  agency  to  be 
used  for  a  public  purpose.  Additional 
information  is  available  from  the 
appropriate  FTA  Regional  Office. 

F.  Revenue  Bond  Proceeds  as  Local 
Share 

Beginning  with  fiscal  year  1999,  and 
permissible  thereafter,  a  recipient  of 
assistance  under  the  Urbanized  Area 
Formula  Program  (Section  5307)  and  the 
Capital  Program  (Section  5309),  may  use 
as  the  local  share  for  capital  projects  the 
proceeds  bom  the  issuance  of  bonds 
that  are  backed  by  future  revenue  from 
the  farebox.  This  provision  of  TEA-21  is 
expected  to  help  reduce  borrowing  costs 
for  transit  authorities.  Under  this 
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provision,  using  the  proceeds  of  the 
revenue  bonds  as  matching  share  will  be 
approved  only  if  the  aggregate  amount 
of  financial  support  from  the  State  and 
affected  local  governmental  authorities 
in  the  urbanized  area  during  the  next 
three  fiscal  years  is  not  less  than  the 
aggregate  amount  provided  by  the  State 
and  affected  local  governmental 
authorities  in  the  urbanized  area  during 
the  preceding  three  fiscal  years  (as  is 
made  evident  in  the  State 
Transportation  Improvement  Program). 

G.  Notice  ofPre-Award  Authority  To 
Incur  Project  Costs 

Since  fiscal  year  1994.  FTA  has 
provided  pre-award  authority  to  cover 
certain  planning  and  capital  costs  prior 
to  grant  award.  This  automatic  pre- 
award  spending  authority  permits  a 
grantee  to  incur  costs  on  an  eligible 
transit  capital  or  planning  project 
without  prejudice  to  possible  future 
Federal  participation  in  the  cost  of  the 
project  or  projects.  Prior  to  exercising 
pre-award  authority,  grantees  are 
strongly  encouraged  to  consult  with  the 
appropriate  regional  office  where  there 
could  be  any  question  regarding  the 
eligibihty  of  the  project  for  future  FTA 
funds. 

Authority  to  incur  costs  for  fiscal  year 
1998  Fixed  Guideway  Modernization. 
Metropohtan  Planning,  Urbanized  Area 
Formula,  Elderly  and  Persons  with 
Disabilities.  Nonurbanized  Area 
Formula,  and  State  Planning  and 
Research  Programs  in  advance  of 
possible  future  Federal  participation 
was  provided  in  the  December  5.  1997, 
Federal  Register  Notice.  This  pre-award 
authority  now  also  extends  to  future 
formula  funds  that  will  be  apportioned 
during  the  authorization  period  of  TEA- 
21,  1998-2003.  Pre-award  authority  also 
applies  to  Capital  Bus  funds  identified 
in  the  December  5, 1997,  notice.  This 
pre-award  authority  also  applies  to 
projects  intended  to  be  funded  with  STP 
or  CMAQ  funds  transferred  to  FTA  in 
fiscal  year  1998.  This  pre-award 
authority  for  STP  or  CMAQ  funds  is 
now  extended  for  the  1998-2003 
authorization  period  of  TEA-21.  Pre- 
award  authority  applies  to  FTA  funds 
and  flexible  funds  provided  the 
conditions  in  paragraphs  (1)  and  (2) 
below  are  met.  The  pre-award  authority 
does  not  apply  to  Capital  New  Start 
funds,  or  to  Capital  Bus  projects  not 
specified  in  this  or  previous  notices, 
^e-award  authority  also  applies  to 
preventive  maintenamce  costs  incurred 
within  a  local  fiscal  year  ending  during 
calendar  year  1997,  or  thereafter,  under 
the  formula  programs  cited  above. 


1.  Conditions 

Similar  to  the  FTA  Letter  of  No 
Prejudice  (LONP)  authority,  the 
conditions  under  which  this  authority 
may  be  utiUzed  are  specified  below: 

a.  This  pre-award  authority  is  not  a 
legal  or  moral  commitment  that  the 
project(s)  will  be  approved  for  FTA 
assistance  or  that  FTA  will  obligate 
Federal  funds.  Furthermore,  it  is  not  a 
legal  or  moral  commitment  that  all 
items  vmdertaken  by  the  applicant  will 
be  eligible  for  inclusion  in  the  project  (s). 

b.  All  FTA  statutory,  procedural,  and 
contractual  requirements  must  be  met. 

c  No  action  will  be  taken  by  the 
grantee  that  prejudices  the  legal  and 
administrative  findings  which  the 
Federal  Transit  Administrator  must 
make  in  order  to  approve  a  project. 

d.  Local  funds  expended  by  the 
grantee  pursuant  to  and  after  the  date  of 
this  authority  will  be  eligible  for  credit 
toward  local  match  or  reimbursement  if 
FTA  later  makes  a  grant  for  the 
project(s)  or  project  amendment(s). 

e.  The  Federal  amount  of  any  future 
FTA  assistance  to  the  grantee  for  the 
project  will  be  determined  on  the  basis 
of  the  overall  scope  of  activities  and  the 
prevailing  statutory  provisions  with 
respect  to  the  Federal/local  match  ratio 
at  the  time  the  funds  are  obligated. 

f.  For  funds  to  which  this  authority 
applies,  the  authority  expires  with  the 
lapsing  of  the  fiscal  year  funds. 

2.  Environmental,  Planning,  and  Other 
Federal  Requirements 

FTA  emphasizes  that  all  of  the 
Federal  grant  requirements  must  be  met 
for  the  project  to  remain  eligible  for 
Federal  funding.  Some  of  these 
requirements  must  be  met  before  pre- 
award  costs  are  incurred,  notably  the 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA),  and 
the  planning  requirements.  Compliance 
with  NEPA  and  other  environmental 
laws  or  executive  orders  (e.g.,  protection 
of  parklands,  wetlands,  historic 
properties)  must  be  completed  before 
state  or  local  funds  are  advanced  for  a 
project  expected  to  be  subsequently 
funded  with  FTA  funds.  Depending  on 
which  class  the  project  is  included 
imder  in  FTA's  environmental 
regulations  (23  CFR  part  771),  the 
grantee  may  not  advance  the  project 
beyond  planning  and  prehminary 
engineering  before  FTA  has  approved 
either  a  categorical  exclusion  (refer  to  23 
CFR  part  771.117(d)),  a  finding  of  no 
significant  impact,  or  a  final 
environmental  impact  statement.  The 
conformity  requirements  of  the  Clean 
Air  Act  (40  CFR  part  51)  also  must  be 
fully  met  before  the  project  may  be 
advanced  with  non-Federal  funds.* 


Similarly,  the  requirement  that  a 
project  be  included  in  a  locally  adopted 
metropolitan  transportation 
improvement  program  and  federally 
approved  statewide  transportation 
improvement  program  must  be  followed 
before  the  project  may  be  advanced  with 
non-Federal  funds.  In  addition.  Federal 
procurement  procedures,  as  well  as  the 
whole  range  of  Federal  requirements, 
must  be  followed  for  projects  in  which 
Federal  funding  will  be  sought  in  the 
future.  Failure  to  follow  any  such 
requirements  could  make  the  project 
ineUgible  for  Federal  funding.  In  short, 
this  increased  administrative  flexibiHty 
requires  a  grantee  to  make  certain  that 
no  Federal  requirements  are 
circtmivented  through  the  use  of  pre- 
award  authority.  If  a  grantee  has 
questions  or  concerns  regarding  the 
environmental  requirements,  or  any 
other  Federal  requirements  that  must  be 
met  before  incurring  costs,  it  should 
contact  the  appropriate  regional  office. 

Before  an  applicant  may  incvu-  costs 
either  for  activities  expected  to  be 
funded  by  New  Start  funds,  or  for  Bus 
Capital  projects  not  listed  in  the 
December  5,  1997.  Federal  Register 
Notice,  it  must  first  obtain  a  written 
LONP  from  FTA.  To  obtain  an  LONP,  a 
grantee  must  submit  a  written  request 
accompanied  by  adequate  information 
and  justification  to  the  appropriate  FTA 
regional  office. 

H.  Metropolitan  Planning 

TEA-21  retains  much  of  the  basic 
structure  of  the  metropolitan  and 
statewide  planning  process,  as 
established  by  ISTEA,  with  a  few 
significant  changes.  The  set  of  sixteen 
metropolitan  planning  factors  has  been 
reduced  to  seven  factors:  economic 
vitality;  safety  and  security;  accessibility 
and  mobility;  environment,  energy 
conservation  and  quality  of  life; 
integration  and  connectivity;  efficient 
operation  and  management;  and 
preservation  of  existing  transportation 
resources.  Freight  shippers  and  users  of 
pubUc  transit  are  added  to  t^e  explicit 
set  of  stakeholders  to  be  given 
opportunities  to  comment  on 
metropolitan  plans  and  transportation 
improvement  programs  (TIPs). 

Metropohtan  planning  organizations 
(MPOs)  may  include  in  their  TIPs  an 
"illustrative"  Hst  of  projects  that  could 
be  implemented  if  additional  resources 
were  made  available.  MPOs  will  also  be 
encouraged  to  coordinate  the  planning 
for  Federally-funded  non-emergency 
transportation  services  as  part  of  the 
metropolitan  planning  process.  FTA  and 
FHWA  will  be  revising  the  Joint 
Planning  Regulations  (23  CFR  part  450 
and  49  CFR  part  613)  to  formally 


UMI 


Federal  Register/Vol.  63,  No.  121 /Wednesday.  June  24,  1998/Notices 


34511 


incorporate  changes  to  the  planning 
program. 

/.  New  Starts  Evaluation  and  Criteria 

TEA-21  includes  several  changes  to 
the  evaluation  process  and  criteria  for 
New  Starts  fixed  guideway  projects.  The 
Secretary  shall  consider  several 
additional  factors  in  the  Department's 
review  and  evaluation  of  candidate  New 
Starts  projects.  FTA  will  be  required  to 
evaluate  each  project  authorized  for 
New  Starts  funding  by  each  criterion,  as 
well  as  provide  an  overall  project  rating 
of  "highly  recommended," 
"recommended,"  and  "not 
recommended."  In  addition  to  its 
annual  report  to  Congress  on  Funding 
Levels  and  Allocations  of  Funds  for 
Transit  Major  Capital  Investments,  FTA 
will  be  required  to  issue  a  supplemental 
report  in  August  of  each  year  which 
rates  all  projects  that  have  completed 
alternatives  analysis  and  preliminary 
engineering  since  the  date  of  the  last 
report.  FTA  must  also  approve 
candidate  New  Starts  project's  entry 
into  final  design.  FTA  also  continues  its 
prior  approval  authority  for  entrance 
into  preliminary  engineering. 

TEA-21  requires  that  no  less  than  92 
percent  of  the  annual  New  Starts 
program  must  be  used  for  final  design 
and  construction. 

FTA  will  issue  regulations 
implementing  the  New  Starts  provision 
of  TEA-21. 

Vni.  New  Programs  Authorized  by 
TEA-21 

A.  Clean  Fuels  Formula  Program 

1.  Definition  and  Eligible  Projects 

The  Clean  Fuels  Formula  Program 
will  finance  the  purchase  or  lease  of 
clean  fuel  buses  and  facilities  and  the 
improvement  of  existing  facilities  to 
accommodate  clean  fuel  buses.  Clean 
fuel  buses  include  those  powered  by 
compressed  natural  gas,  liquefied 
natural  gas,  biodiesel  fuels,  batteries, 
alchohol-based  fuels,  hybrid  electric, 
fuel  cell  and  certain  clean  diesel,  and 
other  low  or  zero  emissions  technology, 
and  which  the  Environmental 
Protection  Agency  (EPA)  has  certified 
sufficiently  reduces  harmful  emissions. 
Eligible  projects  include: 

a.  purchasing  or  leasing  clean  fuel 
buses,  including  buses  that  employ  a 
lightweight  composite  primary 
structure; 

b.  constructing  or  leasing  clean  fuel 
buses  or  electrical  recharging  facilities 
and  related  equipment; 

c.  improving  existing  mass 
transportation  facilities  to  accommodate 
clean  fuel  buses; 


d.  repowering  pre-1993  engines  with 
clean  fuel  technology  that  meets  the 
current  urban  bus  emission  standards; 

e.  retrofitting  or  rebuilding  pre-1993 
engines  if  before  half  life  to  rebuild;  and 
may, 

f.  at  the  discretion  of  the  FTA, 
projects  relating  to  clean  fuel,  biodiesel, 
hybrid  electric  or  zero  emissions 
technology  vehicles  that  exhibit 
equivalent  or  superior  emissions 
reductions  to  existing  clean  fuel  or 
hybrid  electric  technologies. 

2.  Application  and  Apportionment 
Deadlines 

Any  designated  recipient  seeking  to 
apply  for  a  grant  under  this  section  shall 
submit  an  application  to  FTA  no  later 
than  January  1  of  each  fiscal  year.  No 
later  than  February  1  of  each  fiscal  year 
FTA  shall  apportion  funds  to  designated 
recipients  who  submitted  applications. 
FTA  is  required  to  issue  regulations  to 
implement  this  program. 

3.  Formula  for  Apportioning  Funds 

a.  Areas  1,000,000  and  above.  Two 
thirds  of  the  funds  available  shall  be 
apportioned  to  designated  recipients 
with  eligible  projects  in  urban  areas 
with  a  population  of  1,000,000  and 
above.  Of  this,  50  percent  shall  be 
apportioned  so  that  each  designated 
recipient  receives  a  grant  in  an  amount 
equal  to  the  ratio  between: 

(1)  the  number  of  vehicles  in  the  bus 
fleet  of  the  eligible  project,  weighted  by 
the  severity  of  nonattainment  for  the 
area  in  which  the  eligible  project  is 
located;  and 

(2)  the  total  number  of  vehicles  in  the 
bus  fleets  of  all  eligible  projects  in  areas 
with  a  population  of  1,000,000  and 
above  funded,  weighted  by  the  severity 
of  nonattainment  for  all  areas  in  which 
those  eligible  projects  are  located  as 
provided  in  c.  below.  The  remaining  50 
percent  shall  be  apportioned  such  that 
each  designated  recipient  receives  a 
grant  in  an  amount  equal  to  the  ratio 
between: 

(a)  the  number  of  bus  passenger  miles 
of  the  eUgible  project  of  the  designated 
recipient,  weighted  by  the  severity  of 
nonattainment  of  the  area  in  which  the 
eligible  project  is  located  as  provided  in 
c.  below. 

(b)  the  total  number  of  bus  passenger 
miles  of  all  eligible  projects  in  areas 
with  a  population  of  1,000,000  and 
above  funded,  weighted  by  the  severity 
of  nonattainment  of  all  areas  in  which 
those  eligible  projects  are  located  as 
provided  in  c.  below. 

b.  Areas  under  1.000,000  Population. 
The  formula  for  areas  under  1 ,000,000  is 
the  same  as  for  areas  1 ,000,000  and 
above,  except  that  in  areas  1,000,000 


and  above  the  formula  uses  a  pool  of  all 
ehgible  projects  in  areas  with  a 
population  of  1,000,000  and  above  and 
the  formula  for  areas  under  1,000,000 
uses  a  pool  of  all  eligible  project  for 
areas  under  1,000,000. 

c.  Weighting  Factors.  The  number  of 
clean  fuel  vehicles  in  the  fleet  or  the 
number  of  passenger  miles  shall  be 
multiplied  by  a  factor  of: 

(1)  1.0  if,  at  the  time  of  the 
apportionment,  the  area  is  a 
maintenance  area  for  ozone  or  carbon 
monoxide; 

(2)  1.1  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  marginal  ozone  nonattainment  area  or 
a  marginal  carbon  monoxide 
nonattainment  area; 

(3)  1.2  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  moderate  ozone  nonattainment  area  or 
a  moderate  carbon  monoxide 
nonattainment  area; 

(4)  1.3  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  serious  ozone  nonattainment  area  or  a 
serious  carbon  monoxide  nonattainment 
area; 

(5)  1.4  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  severe  ozone  nonattainment  area  or  a 
severe  carbon  monoxide  nonattainment 
area; 

(6)  1.5  if,  at  the  time  of  the 
apportiorunent,  the  area  is  classified  as 
an  extreme  ozone  nonattainment  area  or 
an  extreme  carbon  monoxide 
nonattairmient  area; 

(7)  The  fleet  and  passenger  miles  for 
an  eligible  project  shall  also  be 
multiplied  by  a  factor  of  1.2  in  those 
areas  that  are  both  nonattainment  for 
carbon  monoxide  and  are  also  classified 
as  nonattainment  or  maintenance  for 
ozone. 

Note:  Certain  of  the  carl>on  monoxide 
categories  are  inconsistent  with  the 
categories  established  by  the  Clean  Air  Act, 
as  amended. 

d.  Limitation  on  Use  of  Funds  and 
Maximum  Grant  Amounts.  The  amount 
of  a  grant  to  a  designated  recipient  shall 
not  exceed  the  lesser  of  $15,000,000  in 
areas  under  1,000,000  population,  or 
$25,000,000  in  areas  with  a  population 
of  1,000,000  and  above,  or  80  percent  of 
the  total  project  cost. 

No  more  than  $50,000,000  of  the 
amount  made  available  each  year  may 
be  available  to  fund  clean  diesel  buses. 

No  more  than  five  percent  of  the 
amount  made  available  may  be  available 
to  fund  retrofitting  or  replacement  of  the 
engines  of  buses  that  do  not  meet  the 
clean  air  standards  of  the  EPA. 

At  least  five  percent  of  the  total 
program  funding  must  be  used  for  the 
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purchase  or  construction  of  hybrid 
electric  or  battery-powered  buses  or 
facihties  designed  to  service  those 
buses. 

4.  Availability  of  Funds 

TEA-21  authorizes  $200,000,000  each 
year  for  the  Clean  Fuels  Formula 
Program.  However,  only  $100,000,000 
each  year  is  within  the  guaranteed 
funding  level.  Any  amount  made 
available  shall  remain  available  to  a 
project  for  one  year  after  the  fiscal  year 
for  which  the  amount  is  made  aveiilable 
and  any  funds  that  remain  unobligated 
at  the  end  of  the  second  fiscal  year  shall 
be  added  to  the  amount  made  available 
in  the  following  fiscal  year. 

FTA  will  issue  guidance  and 
application  instructions  for  this 
program. 

B.  Job  Access  and  Reverse  Commute 
Program 

1.  Definition  and  EUgible  Projects 

The  Job  Access  and  Reverse  Commute 
fhrogram.  to  develop  additional 
transportation  services  needed  to 
connect  welfare  recipients  and  other 
low  income  persons  to  jobs  and  needed 
support  services,  is  authorized  at  $150 
million  annually.  However,  the  amounts 
under  the  guaranteed  funding  level  start 
at  $50  million  in  fiscal  year  1999  and 
increases  to  $150  million  in  fiscal  year 
2003. 

A  Job  Access  project  is  a  project 
designed  to  transport  welfare  recipients 
and  eligible  low-income  individuals  to 
and  from  jobs  and  activities  related  to 
their  employment.  The  grants  may 
finance  capital  projects  and  operating 
cost  of  equipment,  facilities,  and 
associated  capital  maintenance  items 
related  to  providing  access  to  jobs; 
promote  the  use  of  transit  by  workers 
with  nontreditional  work  schedules; 
promote  the  use  by  appropriate  agencies 
of  transit  vouchers  for  welfare  recipients 
and  eligible  low-income  individuals; 
and  promote  the  use  of  employer 
provided  transportation,  including  the 
transit  pass  benefit  program  under 
section  132  of  the  Internal  Revenue 
Code  of  1986. 

A  Reverse  Commute  project  is  a 
project  related  to  the  development  of 
transportation  services  designed  to 
transport  residents  from  urban  areas, 
urbanized  areas  and  nonurbanized  areas 
to  suburban  employment  opportunities. 
Eligible  projects  include  projects  which 
subsidize  the  costs  associated  with 
adding  reverse  commute  bus,  train, 
carpool,  van  routes  or  service  from 
urbanized  and  nonurbanized  areas  to 
suburban  work  places;  subsidize  the 
purchase  or  lease  by  a  nonprofit 


organization  or  pubUc  agency  of  a  bus 
or  bus  dedicated  to  shuttling  employees 
from  their  residences  to  a  suburban 
work  place;  or  otherwise  facilitate  the 
provision  of  m^ss  transportation 
services  to  suburban  employment 
opportunities.  Planning  and 
coordination  are  not  eligible  activities 
under  this  program. 

2.  Factors  for  Consideration 

There  will  be  a  competitive  grant 
selection  process  and  TEA-21  contains 
specific  factors  for  consideration  in 
awarding  grants  under  this  program. 
Factors  include: 

a.  The  percentage  of  the  population  in 
the  area  to  be  served  by  the  applicant 
that  are  welfare  recipients; 

b.  The  need  for  additional 
transportation  services  in  the  area  to  be 
served; 

c.  The  extent  to  which  the  applicant 
demonstrates: 

(1)  Coordination  with  and  the 
financial  commitment  of  existing 
transportation  service  providers;  and 

(2)  Coordination  witn  the  State  agency 
that  administers  the  State  program 
funded  under  part  A  of  Title  IV  of  the 
Social  Security  Act; 

d.  Maximum  utiUzation  of  existing 
transportation  service  providers  and 
expanded  transit  networks  or  hours  of 
service, 

e.  Innovative  approach  that  is 
responsive  to  identified  service  needs; 

f.  The  extent  to  which  the  applicant 
for  a  Job  Access  project: 

(1)  Presents  a  regional  transportation 
plan  for  addressing  the  transportation 
needs  of  welfare  recipients  and  eUgible 
low  income  individuals,  and 

(2)  Identifies  long-term  financing 
strategies  to  support  the  services; 

g.  The  extent  to  which  the  applicant 
demonstrates  that  the  community  to  be 
served  has  been  consulted  in  the 
planning  process;  and 

h.  For  Reverse  Commute  projects,  the 
need  for  additional  services  identified 
in  a  regional  transportation  plan  to 
transport  individuals  to  suburban 
employment  opportunities  and  the 
extent  to  which  the  proposed  services 
will  address  these  needs. 

3.  Availability  of  Funds  and  Grant 
Requirements 

Of  the  funds  made  available  under 
this  program,  60  percent  shall  be 
allocated  for  eligible  projects  in 
urbanized  areas  with  populations  of 
200,000  and  above.  Twenty  percent 
shall  be  allocated  for  eligible  projects  in 
urbanized  areas  with  populations  uhder 
200,000.  Twenty  percent  shall  be 
allocated  for  eligible  projects  in 
nonurbanized  areas. 


The  program  has  a  50  percent  federal 
share.  Certain  other  Federal  funds  may 
be  used  to  meet  the  50  percent  local 
match  requirement.  The  requirements  of 
Section  5307,  the  Urbanized  Area 
Formula  Program,  apply  to  these  grants. 
All  planning  requirements  apply  to 
these  grants. 

FTA  will  issue  further  guidance  and 
application  instructions  for  this 
program. 

C.  Over-the-Road  Bus  Accessibility 
Program 

TEA-21  establishes  the  Rural 
Transportation  Accessibility  Incentive 
Program,  hereinafter  referred  to  as  the 
Over-the-Road  Bus  Accessibility 
Program.  This  program  is  designed  to 
assist  operators  of  over-the-road  buses  to 
finance  the  incremental  capital  and 
training  costs  of  complying  with  the 
Department  of  Transportation's 
anticipated  final  rule  regarding 
accessibility  of  over-the-road  buses 
required  by  the  Americans  with 
Disabilities  Act. 

Beginning  in  fiscal  year  1999,  funding 
will  be  available  for  operators  of  over- 
the-road  buses  in  intercity  fixed  route 
service,  starting  with  $2  million  in  fiscal 
year  1999  and  increasing  to  $5.25 
million  in  fiscal  year  2003.  In  addition, 
beginning  in  fiscal  year  2000,  an 
additional  $6.8  million  each  year  will 
also  be  available  for  operators  of  other 
over-the-road  bus  service,  including 
local  commuter  service  and  charter  or 
tour  service.  Total  funding  authorized 
through  fiscal  year  2003  is  $17,500,000 
for  fixed  route  over-the-road  bus 
operators  and  $27,200,000  for  operators 
of  other  over-the  road  bus  services. 
(Note:  The  pending  technical  correction 
bill  decreases  the  $6.8  million  a  year  for 
operators  of  other  over-the-road  service 
to  a  total  of  $6.8  million  for  the  four 
yeare,  fiscal  years  2000-2003.) 

TEA-21  directs  FTA  to  conduct  a 
national  solicitation  for  applications. 
FTA  must  select  the  recipients  of  grants 
on  a  competitive  basis,  considering  the 
following  criteria: 

1.  The  identified  need  for  over-the- 
road  bus  accessibility  for  persons  v«rith 
disabilities  in  the  areas  served  by  the 
operator; 

2.  The  extent  to  which  the  applicant 
demonstrates  innovative  strategies  and 
financial  commitment  to  providing 
access  to  over-the-road  buses  to  persons 
with  disabilities; 

3.  The  extent  to  which  the  over-the- 
road  bus  operator  acquires  equipment 
required  by  the  final  rule  prior  to  any 
required  timeframe  in  the  final  rule; 

4.  The  extent  to  which  financing  the 
costs  of  complying  with  the  DOT's  final 
rule  regarding  accessibility  of  over-the- 
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road  buses  presents  a  financial  hardship 
for  the  applicant;  and 

5.  The  impact  of  accessibility 
requirements  on  the  continuation  of 
over-the-road  bus  service,  with 
particular  consideration  of  the  impact  of 
the  requirements  on  service  to  rural 
areas  and  for  low-income  individuals. 

The  Federal  share  shall  not  exceed  50 
percent  of  the  project  cost.  The  grants 
under  this  new  program  will  be  subject 
to  all  of  the  terms  and  conditions 
applicable  to  intercity  bus  operators 
assisted  under  the  nonurbanized 
formula  program  and  any  other  terms 
and  conditions  FTA  prescribes. 

FTA  will  issue  implementing 
guidance. 

D.  Single  State  Pilot  Program  for 
Intercity  Rail  Infrastructure  Investment 

TEA-21  establishes  a  pilot  program  to 
determine  the  benefits  of  using  transit 
funds  to  support  intercity  passenger  rail 
service  in  the  State  of  Oklahoma.  Any 
assistance  provided  to  the  State  of 
Oklahoma  under  Sections  5307  and 
5311  during  fiscal  years  1998-2003  may 
be  used  for  capital  improvements  to, 
and  operating  assistance  for,  intercity 
passenger  rail  service.  The  Secretary 
must  submit  to  the  House 
Transportation  and  Infrastructure 
Coiiunittee  and  Senate  Banking, 
Housing  and  Urban  Affairs  Committee 
by  October  1,  2002,  a  report  which 


evaluates  the  pilot  program.  The 
evaluation  must  address  the  effect  of  the 
pilot  program  on  alternative  forms  of 
transportation  within  the  State,  the 
effects  on  operators  of  mass 
transportation  and  their  passengers;  a 
calculation  of  the  amount  of  Federal 
assistance  provided  for  intercity 
passenger  rail  service;  and  an  estimate 
of  the  benefits  to  intercity  passenger  rail 
service. 

E.  State  Infrastructure  Banks  Pilot 
Program 

The  State  Infrastructure  Bank  program 
was  first  authorized  as  a  pilot  program 
under  the  National  Highway  System 
Designation  Act  of  1995.  TEA-21 
provides  for  a  revised  pilot  program  in 
four  states,  California,  Florida.  Missouri 
and  Rhode  Island.  These  four  states  may 
enter  into  new  or  revised  cooperative 
agreements  that  specify  procedures  and 
guidelines  for  establishing,  operating 
and  providing  assistance  from  the 
infrastructure  bank.  These  four  states 
may  capitalize  the  infrastructure  bank 
with  funds  from  Section  5307.  5310  and 
5311  as  well  as  with  Federal  highway 
funds.  There  is  no  limitation  on  the 
amount  of  Federal  funds  that  may  be 
used  to  capitalize  the  bank  as  there  was 
under  the  original  pilot  program. 

TEA-21  specifies  that  the 
requirements  of  Titles  23  and  49,  United 
States  Code,  shall  apply  to  repayments 


from  non-Federal  sources  to  an 
infrastructure  bank  from  projects 
assisted  by  the  bank.  Such  repayment 
shall  be  considered  to  be  Federal  funds. 
Repayments  from  Federal  sources  will 
also  be  subject  to  the  requirements  of 
Titles  23  and  49.  In  addition,  for  transit 
projects,  the  requirements  for  Sections 
5307  and  5309  projects  will  apply. 

DC.  General  Information 

For  technical  assistance  purposes,  the 
Fiscal  Years  199&-2003  Apportionment 
Formula  for  Sections  5307  and  5311  are 
contained  in  Table  8.  Table  9  displays 
the  FTA  Fiscal  Years  1998-2003 
Apportionment  Formula  for  the  Section 
5309  Fixed  Guideway  Modernization 
Funding.  The  FTA  Fiscal  Years  1999- 
2003  Apportionment  Formula  for  the 
Section  5308  Clean  Fuels  Formula 
Program  is  shown  on  Table  10. 
Displayed  on  Table  11  are  the  dollar 
unit  values  of  data  derived  from  the 
computations  of  the  fiscal  year  1998 
revised  Urbanized  Area  Formula 
Apportiormient  and  the  Fixed  Guideway 
Modernization  Apportionment. 

This  Notice  is  included  on  the  FTA 
Home  Page  and  may  be  accessed  at 
www.fta.dot.gov. 

Issued  on:  June  18,  1998. 
Gordon  J.  Linton, 
Administrator. 

BtLUNQ  CODE  4»10-67-P 
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TABLE  1 
FEDERAL  TRANSIT  ADMINISTRATION 


TTM-l«Nr».Tia«*1 


FY  1998  REVISED  APPROPRUTIONS  AND  FUNDS  AVAILABLE  FOR  GRANT  PROGRAMS 


SOURCES  or  FUNDS 


SECTION  S307  URBANIZED  AREA  FORMULA  PROGRAM  AND 
SECTION  5311  NONURBAMZED  AREA  FORMULA  PROGRAM 

SECTION  S307  URBANIZED  AREA  FORMULA  PROGRAM 

M.S%af  Tocij  \viilab4e  for  1  r«>antuii  \mi  Formula  and 
Kamrbantzcd  Am  hurmuia  PruKnins 

I  ru  iHcrUKM    i2M3»Simtl  percent  oTloUl)   

Sct-AAdr  for  \tuka  KailroMi  (S4,S4».9S0  lniSlS,<M  fN-OvmliW) 

Reapportioned  !■  unds  \dded     

ToUi  AppsftteMi    

Alaska  Railroad 

Total  Section  S3«7 

SECTION  S311  NONURBANIZED  AREA  FORMULA  PROGRAM 
S.5%  at  Total  AraliMt  fbr  Irbwibcd  Area  Fomuita  an4 
Nw— ll— ted  Area  Formula  Progranw 

Lot  Orenricht  (.J234J0M  of  1  percent)    

ReapporOoned  Funds  \ddcd 

focaj  Apportioned    

SECTION  S311(b)  RTAP  PROGRAM 

Reapportioned  F>jndi  a  dded       

!  >^mi  \  pptimoned    

SECTION  S310  ELDERLY  AND  PERSONS  WITH  DISABfLITIES 

PROGRAM 

RcappMUmed  Finds  Added 

Total  Apportioned    

SECnON  5309  CAPITAL  PROGRAM 

SECnON  S309  FIXED  GUIDEWA Y  MODERNIZATION 

Less  Ovcniflifl(J23430S6  of  1  percent)    

Total  Apporttened     

SECTION  53«  NEW  STARTS    

Less  Ovenl^(.3D430M  or  1  percent)   

Total  \Jlocatnl       '. 

SECTION  V^W  BIS  

l.en  <»eruc(ic    3U4J0S6 of  1  percent)   

Rrpmt^iTUTicd  Fundi     

ri«al  \Iloc>ted  

SECTION  5303  MFTROPOl  ITAN  PLANNING  PROGRAM  .  . . 

Reapportioned  Kioidj  Added       

TotaJ  Apportioned      

SECTION  5313(b)  STATE  PLANNING  AND  RESEARCH  PROGRAM 

RnpporUoned  FaomIs  \ddcd  

T  otai  A  pportloned      

TOTAL  APPROPRUTIONS  (Ab«^  Grant  Procranw) 


FY  1998 
APPROPRIATIONS/ 

FUNDS  AVAILABLE 


$2,437,780,611 
$2403,702,677 


(7.4S0J7*) 

(4,«3<2M) 
7.Jt2J9t 

*JO*^ 

S2,303v41<179 

$134,077,M4 


(433,649) 

I.174.7t0 

$134,019,045 


$4,500,000 
17S,7-'8 

$4,670,778 


$62,219,389 
V71 


$62J21.661 


$2,000,000.000 


$900,000,000 
J2J*7,4^ 


$797,412,555 
$000,000,000 

(i,sr,us) 

$797,412,555 

S400, 000,000 
CU93,722) 
975,000 


$399,601,270 


$39,500,000 
125,507 


$39, 62  5.507 

WJ50,000 

222,086 

S8,4"'2,Q86 


$4,552^50,000 
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FY  1998  REVISED  SECTION  5307  URBANIZ.FD  AREA  FORMULA  APPORTIONMENTS 

FY  1998 

ONE  PERCENT 

FY  1998 

TRANSIT 

REVISED 

URBANIZED  AREA/STATE                                         ENHANCEMENT 

APPORTIONMENT 

OVER  1.000,000  EN  POPULATION                                                    16,915.485 

$1,691,548,492 

200.000- l.OOaOOO  in  population                                                    3.860J66 

386,036,619 

V\  000-200  000  IN  POPULATION 

225,829,068 

national  TOTAL $20,775,851 

$2,303,414,179 

1^^  1  Mxn^^M^   ■  ^i*  ■  /»»*    ..•••••••••                                                                                                         »» 

FY  l'»9« 

ONE  PERCENT 

FY  1998 

TRANSrr 

REVISED 

URBANIZED  AREA/STATE                                         ENHANCEMENT 

APPORTIONMENT 

Amouna  Apportioned  lo  Irbanized  Areas  Over  1 ,000  000  in  Population 

Atl.nl..  GA                                                                                                      $i34.930 

$33,493,001 

Balrtmorr,  MD                                                                                                   279,074 

27.907.447 

Boston.  MA                                                                                                        638,661 

63.866,105 

ChioRO.  IL-Northwes«ni  IN                                                                   1,522J02 

152030^42 

Clncinn.tl,  OH-KY                                                                                           114,004 

11.400,403 

OeveLnd,  OH                                                                                                    19*520 

19,852,012 

Dmllas-Forl  Worth.  TX                                                                                309,500 

30,949.9"'4 

Denver,  CO                                                                                                        205J94 

20.539,442 

Detroit.  MI                                                                                                          275,688 

27.568,-'53 

Ft  L«uderd«k-HoBvwood-Poinp«no  Beach,  FL.                                        156.565 

15,656.545 

Houston.  TX                                                                                                 346340 

34,033,956 

Kansas  City,  MO-KS                                                                                          78  J20 

■-,831,983 

Los  Angeles,  CA                                                                                              1451,560 

155.155,958 

Miami-Hialeah.  PL                                                                                           300,216 

30,021.632 

MOwiukee,  WI                                                                                                   144,271 

14,42"'.089 

Mlnne«poli»-St  Paul  MN                                                                                206.959 

20.695.944 

New  Orleans,  LA                                                                                                IWM* 

12.904J75 

New  York,  NY-Northemstem  NJ                                                                  4,919J44 

491,934,425 

Norfolk- Virginia  Beach- Newport  Newa,  VA                                                  100,956 

10,095.642 

PhUadelphla.  PA-NJ                                                                                         874.-'64 

8',4-?6J60 

Phoenli.  AZ                                                                                                        1K,638 

18^63,^51 

Pittsburgh.  PA                                                                                              249,265 

24,926,498 

Portland-Vancouver,  OR-WA                                                                     186^61 

18,626,103 

RivenJde-San  Bernardino,  CA                                                                    138,401 

13,840,060 

Sacramento,  CA                                                                                                 106  J 13 

10,62  U36 

San  Antonk^  TX                                                                                           150.993 

1 5.099  „V« 

San  Diego,  CA                                                                                              317.163 

31,716411 

San  Francisco-Oakland,  CA                                                                        896,465 

89.646,535 

San  Jose.  CA                                                                                                 236,699 

23,669.888 

San  Juan.  PR                                                                                               251,421 

25,142,051 

Seattle,  WA                                                                                                        427^97 

42,739,668 

St  Louts,  MO-IL                                                                                          196,932 

19,693,219 

Tampa- Sl  Petersburg-Clearwater,  FL                                                       134,799 

13,479,853 

W^hin^on   DC-MD-VA                                                                                     760.426 

76,042^98 

TOTAL $16,915,483 

$1,691,548,492 

^^^^^^^^^^^^^^^H                        lylKIR 
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TABLE  2 

it-i»4a 

VOL   ^^m 

FEDERAL  IRANSIT  ADMINISTRATION 

FY  1998  REVISED  SECTION  \W7  URBANIZED  AREA  FORMULA  APPORTIONMENTS 

6  3     ^^1 

FY  1998 

^^^^^^^^H 

ONE  PERCENT 

FY  1998 

^^^^^^^^H 

TRANSIT 

REVISED 

^^^^^^H 

URBANIZED  ARKA/STATE 

ENHANCEMENT 

APPORTIONMENT 

^^^^^^H 

Amountt  ApporHamtdto  Vrhamzed  Areas 

^^^^^^^^^^^^H 

200. 000  lo  1,990,$H  in  Population 

^^^^^^^^^^^1 

AJffon,OH 

S4«^ie 

S4jotjm 

iss    ^^m 

AUMiny-Scheiiectady-Troy,  NY 

54,098 

umjm 

Albuquerque,  NM 

43,4M 

4.34C612 

AUcntowD-Bettikbcm-Eastoa,  PA-NJ 

37J«4 

3,726.366 

^^^^^^^^^^M 

Anchorage,  A  K 

_                1M01 

1.89«,0BS 

^^^^^^^^^^^^H 

Ann  Arbor,  MI 

2S,<92 

2,869,196 

^^^^^^H^^^^^^^^^^^^^^l 

Augusta,  CA-SC 

14,473 

1,44'J16 

^^^^^^^^^^^^^^^^^^^^^^^^H 

^^■j  ^^^^^^^1 

Austin,  TX 

97,953 

9,795412 

^^^L^^^^^^^^l 

Ba^rsflcid,  CA 

28,448 

2^44,765 

^^^C^^^^^^l 

Baton  Rouge,  LA 

24.970 

2,407,003 

^^^^^^^^^^H 

Btnnteghuii,  AL 

33,480 

3X7,977 

^^^Bf^^^^^^^l 

Mdsiparl-Milford.  CT 

50,003 

5,000337 

^^K  ^^^^^^^1 

BafTalo-NUgara  Falla,  NY 

97,728 

9,772,805 

^^^^^^^^^^^^H 

Canton,  OH                                                 ' 

14,564 

1,456455 

^^^^^^^^^^^^1 

CheriiHan.  SC 

23JM 

2432.02J 

^^^^^^^^^^^H 

CkarioncNC 

47,032 

4,^03 .2  40 

^^^^^^^^^^^1 

Chattanooga,  TN-GA 

19,683 

1.968J30 

^^^^^^^^^^^1 

Cok>rado  Spring*,  CO 

.n,522 

3,2^2,161 

^^^^^^^^^^^^1 

Coluinbte,SC 

21,932 

2,193,173 

^^^^^^^^^^^^1 

Cotanbw,  GA-AL 

13,589 

U58.890 

^^^^^^^^^^^1 

Colihw.  OH 

88,768 

8,8"6.8<r 

^^^^^^^^^^^1 

CmpmChTiiti,TX 

30,765 

3,076348 

^^^^^^^^^^^^1 

Dwtmpatt-Rock  Island- Mottae.  U-IL 

23,180 

2417,969 

^^N 1  ^^^^^^1 

Dayton,  OH 

92.374 

9437479 

^^h^h^^^^^^^l 

Daytooa  Beach,  FL 

26,650 

2,664,984 

^^^^^^^^^^^^1 

Dca  Moines,  U 

20377 

2,057.734 

^^^^^^^^^^^H 

Durham,  NC 

26,063 

Z606,340 

^^^^^^^^^^^1 

ElPaso,TX-NM 

70,024 

7,002.439 

^^M^^FJ  ^^^^^^^H 

FiyetteviUe,  NC 

13,406 

1440397 

^H^^H^^^^^^I 

FUnt,  MI 

30,546 

3,054370 

^^^^^^^^^^^^^^^H 

17,619 

1,761,935 

^^^^^^^^H 

Fort  Wayne,  IN 

15,683 

1368487 

^^^^^^^^^^^^H 

Fresno,  CA 

42,501 

4450,142 

^^^^^^^^^^^1 

Grand  Rapids,  MI 

_                            32,146 

3414,573 

^^^^^^^^^^^^H 

Greenville,  SC 

14,590 

1,458,960 

^^^^^^^^^^^1 

Harrisbarg,  PA 

17394 

1,"89J94 

^^^^^^^^^^^^H 

Hartford-Middlctown,  CT 

69,489 

6,948,8*^ 

I^H^H^^P^^^^I 

Honoluhi,HI 

166,775 

16,677325 

199U     ^^^ 

IndianapoUs,  IN 
JaclBon,  MS 

73,957 
15,974 

7495,703 
1397,449 

^^^^^^^^^^^B 

Jndooavilfe,  FL 

63,246 

6424363 

^^^^^^^^^^^H 

KMivlie.TN 

19J23 

l,«32,2M 

^^^^^^^^^^^H 

LanaiBg-East  Lansing,  Ml 

25,969 

2JS9^$y> 

^^^^^^^^^^^^H 

Las  Vegas,  NV 

113.267 

11436,735 

^^^^^^^^^^^1 

Uwrence-Havcrfaill,  MA-NH 

26329 

2,632,923 

^^^^^^^^^^1 

Lexington-Fayette,  KY 

15.536 

1,553,575 

^^^^^^^^^^^^^^^^^^^^^H 

Little  Roclt-North  Littk  Rocli,  AR 

23.106 

2410.607 

^^^^^^^^^^^^^^^^^^^^^^^^^^M 

^^^^^^^^^^^H 

Lorain-Elyria,  OH 

$10,789 

$1,07MS« 

^^^^^^^^^^^^H 

LouisYillr.  KY-IN 

82,663 

8466481 

^^^^^^^^^^^B 

Madbon,WI 

37.2t3 

3.728,264 

^^H 

UMI 

Federal  Register/Vol.  63,  No.  121 /Wednesday,  June  24,  1998/Notices 


34517 


PageSof  12pagfl8 


TABLE  2 
FEDERAL  TRANSIT  ADMINISTRATION 


TPM««ncTiri/jr 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBANIZED  AREA/STATE 


FY  1998 
ONE  PERCENT 
TRANSIT 

ENHANCEMENT 


rY199g 
REVISED 
APPORTIONMENT 


Amounts  ApportUmedto  Urbanized  Areas 

200.000  to  1  000,000  in  PopuLOum  (Continued^: 
McAUen-EdiDburg-Mission,  TX 
Melboume-Pmbn  Bay,  FL 
Memphis,  TN-AR-MS 
Mobik,  AL 
Modesto,  CA 
Montgomery,  AL 
Nashville,  TN 
New  Haveo-Merideo,  CT 
Ogden,  UT 
Oklahotna  City,  OK 
Omaha,  NE-U 
Oriando,  FL 
Oxnard- Ventura,  CA 
Pensacoia.  FL 
Peoria,  IL 

Providence-Pawtuckct,  RI-MA 
Provo-Orem,  UT 
Raleigh,  NC 
Reno,  NV 
Richmond,  VA 
Rochester,  NY 
Rockford,  IL 
Salt  Lake  City.  UT 
Sarasota- Bradenton,  FL 
Scranton-Wilkes-Barre,  PA 
Shreveport,  LA 

South  Bend-Mishawaka,  IN-MI 
Spokane,  WA 
Springfiekl,  MA-CT 
Stockton,  CA 
Syracuse,  NY 
Tacoma,  WA 
Toledo,  OH-MI 
Trenton,  NJ-PA 
Tucson,  AZ 
Tuba,  OK 

West  Patan  Beach-Boca  Raton-Delray  Bch,  FL 
Wichita,  KS 

Wibnington.  DE-NJ-MD-PA 
Worcester,  MA-CT 
Youngstown-Warren,  OH 


11,176 
27,953 
73,959 
17,«11 
23,295 
10,780 
43,568 
79,668 
24,829 
40,171 
45,872 

112,780 
57,422 
15,572 
15,601 

129,256 
23,995 
24305 
28,311 
47,851 
57.639 
14,842 

102,074 
31.709 
26,562 
21.860 
17.952 
48.177 
49.911 
29,179 
37,772 

40,518 
40383 
68,177 
36,881 
114,610 
25,638 
49,733 
35,695 
20.172 


1.117.649 
2,795,295 
7395,899 
1,701,090 
2329.490 
1,077,956 
4356,814 
7,966,809 
2.4«2,937 
4,017,053 
4.587.183 

11377.956 
5.742342 
1,557,185 
1360.098 

12,925,564 
2399,506 
2,430,500 
2,831,102 
4.785,067 
5.763,858 
1.484323 

10307372 
3.170,934 
2.656,153 
2,186,047 
1.795,191 
4,817,707 
4.991,120 
2,917.921 
3.777.219 
8,154.822 
4,051, -^  83 
4.038350 
6,8r.66« 
3,688.140 

11,460,999 
2,563.834 
4.973357 
3,569,542 
2.017.172 


TOTAL. 


$3,860367 


S386,036,619 


^^^^^^^^^^^^^^^H 
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^^^^^H 
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VOL   ^^m 

6  3      ^H 

FEDERAL  TRANSIT  ADMINISTRATION 

FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 

» 

^^^^^^^^H 

FY  1998 

^^^^^^^^^H 

REVBBD 

k 

^^^^^H 

URBANIZED  AREA/STATE                                                                                           APPORTIONMENT 

^^^^^^^1 

AmtomMHApportumed  to  State  Govtmon 

^^^^^^^H 

for  UrhmmzeJ  Amu  SO,  000  to  200,$M  in  Population: 

iss    ^^M 

AIARAMA                                                                                                                                                                         $4,14*^1 
Annbton.  AL                                                                                                                                            399,939 
Aubun»-Opelikii.  AL                                                                                                                                3M.«7I 
Dccatwr.AL                                                                                                                                                      366  J 13 
Do.h.ii,AL                                                                                                                                                       30^^90 
FWr»o«,  AL                                                                                                                                             «2«,521 

" 

^^^b  ^^^^^^^H 

G*.ivdrn    ^L                                                                                                                                                             378,741 

^^^^^^^^^^^1 

Hun«3>ii>r                                                                                                                                                                                     IJWJft 

^B^^^^H 

TuscalMMm.  AL                                                                                                                                         740.136 

^^L^^^^H 

ALASKA:                                                                                                                                                         H«H2M 

^B^^^^H 

Alatka  RailnMd                                                                                                                                            4.t34J«4 

^H^^^^H 

ARIZONA:                                                                                                                                                                                                  $1,085^18 

^^^^^^^^^^H 

Fte9tan;AZ                                                                                                                                            424.966 

^^^^^^^H 

Yunu,  AZ^A  (AZ)                                                                                                                                    .     «5«J52 

^^^^^^^^ 

ARIfAN5;A.S:                                                                                                                                                                                              $1,584,185 

^^^^^^^^^^H 

raycttevilk-SpriDgdafe,  AR                                                                                                                             437.M7 

^^^^^^^^^^^^H 

Fort  Smith,  AR-OK  (AR)                                                                                                                                 595,158 

^^^^^^^^^^1 

Ptac  Blufr,  AR                                                                                                                                          402,196 

H^^^^^H 

TtnrtaBa,TX-AR(AR)                                                                                                                           \*9fiU 

^^^^^^^H 

TAIIIfORNU:                                                                                                                                                       $24,266,106 

^^^^^^^^^^^H 

ABtioch-Pimburg.  CA                                                                                                                                   U72.307 

^^^^^^^^^^^^H 

Cbico,  CA                                                                                                                                                                  599,177 

^^^^^^^^^^^^H 

D.v»,CA                                                                                                                                                          727,363 

\ 

^K^!  ^^^^H 

Cirrield,  CA                                                                                                                                                             883,409 
Hrmci  ^•D  Jarmto,  CA                                                                                                                                            737,024 
H«p»ni  AppJe  VaJley-Victoryflle,  CA                                                                                                            Mt,228 

^^^^^^^^^^1 

Indio-CoBcheUa,  CA                                                                                                                                                 ♦<S.«99 

^^^^^^^^^^^^H 

Lancaster  Palmdak,  CA                                                                                                                                       1,581,489 

^^^^^^^^^^^^H 

Lod.,CA                                                                                                                                                                    619.1<? 

|HH 

LompocCA                                                                                                                                                              3«0J51 
MeRcd,CA                                                                                                                                                      676.012 
N.|».CA                                                                                                                                                          ^06J59 
PahaSprta^CA                                                                                                                                             880.005 

1998    ^^m 

RHldta^CA                                                                                                                                                     M0.8JJ 
SeliMS,  CA                                                                                                                                                    1,339  wr 
San  LuB  OW^Mt,  CA                                                                                                                                       634.106 
Sanca  B«rt>««,  CA                                                                                                                                               2,0^1.506 

SantiCniLCA                                                                                                                                                      1,0^1,152 
Santa  Mina.  C  \                                                                                                                                                                9'T4.545 
Santa  Rosa.  C  \                                                                                                                                                               1.889A>4 
SeMid*-V4onterTV,  LA                                                                                                                                   1.269.728 
Simi  VaBry,  CA                            ^                                                                                                             1,201,888 

» 

^^^^^^^^^^H 

VacavUk,  CA                                                                                                                                                    729,634 

^^^^^^^^^^^^H 

ViMlte                                                                                                                                                              833,402 

^^^^^^^^^^H 

WatsonviDe,  CA                                                                                                                                               459.136 
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TABLE  2 


FEDERAL  TRANSIT  ADMINISTRATION 


trumnjinntt 
I*-, 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBANIZED  AREA/STTATE 

CALIFORNU  (Continued): 
Yuba  Cky,  CA 
Yttiiui,AZrCA  (CA) 

COLORADO: 
Boulder,  CO 
Fort  ColUns,  CO 
Grand  Junctioa,  CO 
Gradey.CO 
Longmont  CO 
Pueblo,  CO 

CONNECTICUT: 
BiistoLCT 

Danbury.  CT-NY  (CT) 
New  Britain,  CT 
New  London-Norwich,  CT 
Norwaik,  CT 
Stamford,  CT-NY  {CT) 
Waterbury.CT 

DELAWARE: 

Dover,  DE 

FLORIDA: 
Dcltoaa,  FL 
Fort  Pierce,  F 
Fort  Walton  Beach,  FL 
GainesviUe,  FL 
idsummee,  FL 
Lakeland,  FL 
Naplca.FL 
Ocala,FL 
Panama  City,  FL 
Punta  Gorda,  FL 
Spring  HiU,  FL 
Stuart,  FL 
Tallahasaee,  FL 
TltusviOe,  FL 
Vero  Beach,  FL 
Winter  Haven,  FL 

GEORCU: 
Albany,  GA 
Athena,  GA 
Bmnswick.  GA 
Macon,  CA 
Rome,  GA 
Savannah,  GA 
Wanier  Robins,  GA 


FY  1998 
REVISED 
APPORTIONMENT 

T31J99 


S4.471JO 


9K924 

M8.677 
4^1,816 
662,789 
603.993 
909.069 


7M.74* 
2,455,481 
M19,Ut 

1.061.907 
2,602,463 
3J11,3«9 
3,216,301 

$337324 


337324 


$10,280,902 


341336 
818361 

793,779 

1,017378 

473317 

1.039.968 

684,440 

459,?7« 

689,989 

45U11 

344,927 

601339 

1,159346 

331.958 

420,412 

651.171 

$4381348 


557335 
534348 

307.614 
999395 
313396 

1387.471 
481,181 
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TABLE 2 


FEDERAL  TRANSIT  ADMINISTRATION 


TmitmnrMiti 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBANIZED  AREA/STATE 


FY  1998 
RKVISED 
APPORTIONMENT 


HAWAO: 
Kaihu,HI 

IDAHO: 

BoaeCity,  ID 
Idaho  FaOi.  ID 
Pocttetk),  n> 

ILLINOIS: 
Alloii,IL 
Aarorm,IL 
Bcloit.Wl-IL(IL) 
Bkiomtajjctoii-Noranl,  IL 
C  b  unpa  ign-Urbeae,  IL 
rr>-rtmlLalw,IL 
Decatur,  IL 
Oubui^ue.  IA-IL(IL) 
£igui,lL 
JoUKlL 
KaidnlncIL. 
Rooad  Lekc  BMcb-McHcniy.  IL-WI  (IL) 

INDIANA: 
AiidcniHi,IN 
BhtoniegiDO,  IN 
Blkbwt-GosbcN,  IN 
EvuHvilk,  IN-KY  (IN) 
Kofa«m,IN 
Lefayctte-Wcft  Lafayette,  IN 

Terre  Haute,  IN 

IOWA: 

Cedar  Rapidi,  U 

Dmbmqmt,1A-IL(lA) 

iMraClty,  U 

Skmx  City.  U-NB-SO  (lA) 

WiteriocCMiar  FaB^  U 

KANSAS: 

Lawreace,  KS 

Sc  Jaacph,  MO-KS  (KS) 

Topeka,KS 

KENTUCKY: 

Clarfcsvllk,  TN-KY  (KY) 

Bvaiis>Tlk   IN  K>    KY) 

HuttngTon  Asoiaod,  WV-KY-OH  ((KY) 

Owca*boro,KY 


si.i»mo 


S2,3<7,713 


1,448,837 
S19.3M 

399,49* 

$18,845,318 


586.114 

1.641,532 

"4,910 

944,231 

1432,493 

S3S,eil 

758,065 

17,472 

L1S4,121 

1,369,188 

537  J67 

779,770 

1.093.044 


511,277 
762.951 
764,670 

1.416,545 
514,r4 

1,123,608 
752,475 
579,066 

$3,443,587 


1,070,127 
520,871 
616,580 

569,473 
666,456 

$1,671,930 


633,125 

5^26 
1,0334''9 

$1317,754 


160,793 
197,450 

393,748 
565,763 
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TABLI2 
FEDERAL  TRANSIT  ADMINISTRATION 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBANIZED  AREA'STATl 

LOUISUNA: 

Aleiandria,  LA 
Houma,  LA 
Lafayette,  LA 
Ukc  Chartet,  LA 
Monroe.  LA 
SbdcU.LA 

MAINE 

Bangor,  MB 
Lcwictoo-Aubum,  ME 
Portland.  ME 
Ponnnoutb-Dover-Rochcster.  NH-ME  (MB) 

MARYLAND: 
Annapolii,  MD 
CiunbcrlaiKL  MD-WV  (MD) 
ErMieridi.  MD 
Hagentown.  MD-PA-WV  (MD) 

MASSACHL'SETTS: 
BrocldDB.  MA 
Fall  River.  MA-RI  (MA) 
Fitch  burg- LcamlBster,  MA 
Hyannis,  MA 
Lowell  MA-NH  (MA) 
New  Bedford.  MA 
Pitlsfk)d,MA 
Taunton,  MA 

MICHIGAN: 
Battle  Cr«ek.  MI 
Bay  Chy,  MI 
Beaton  Harbor.  MI 
Holland.  Ml 
J*ckM>n.Ml 
KahMwawio,  Ml 
Maikegon,MI 
Port  Huron,  MI 
SagiBaw,  MI 

MINNESOTA: 

Dutath,  MN-WI  (MN) 
Faifo-Moorkead,  ND-MN  (MN) 
Grmnd  Porta,  ND-MN  (MN) 
U  Croaae,  WVMN  (Mti) 
Rochester,  MN 
St  Cloud.  MN 

MISSISSIPPI: 

BUoxi-Gulfport,  MS 
Hattietburg,  MS 


i» 


FY19W 
REVISED 
APPORTIONMENT 

53,902,650 

S69.S08 
400.591 
98SJ86 
"91,544 
'52.638 
402,9U 


sijinjSH 


M9414 

405.549 

867,157 
7«,7t4 


61S.191 
327,192 

443.891 
502344 

$7,480,587 


13M.481 

1A3Z''63 

540,095 

385.685 

1.691.488 

1.46  5.  ■'58 

349.135 

349.182 


S33.1S4 
595.618 
430.826 
483424 
595,291 

1,285.504 
'^84.104 
516,035 

1.159.578 

S2,2''4,940 


553.591 

320,091 

78,153 

34J65 

624495 

672,343 


1,M»,2B» 

37M7S 
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TABLB  2 


FEDERAL  TRANSIT  ADMINISTRATION 


Trwtmjinrttt 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  .APPORTIONMENTS 


URBANIZKD  AREA;STATE 


REVISED 
APPORTIONMENT 


MISSISSIPPI  (CoaCinucd): 
Pucagoula.  MS 


MO 


MISSOURI: 


MO 


MO 
MO-KS  (MO) 


MONTANA: 
Bllilii«i,MT 
GrMt  rall>,MT 
MiHoalm,MT 

NEBR.\SKA: 
Lmcotn.  NE 
Sioux  City,  U-NB-SD(NE) 

NEVADA: 

NEW  RAM  PS  HIRE: 
U»fll  MA  NH(NH) 
Mtnchefter.  NH 
Nuhu*.  NH 
Portsmoudi-Dovcr-RodMster,  NH-ME  (NH) 

NEW  JERSEY: 
Atfwidc  Ctty.  NJ 
ViBctand-MiUvillc  NJ 

NEW  MEXICO: 
LasCracM,NM 
Suta  Fc,  NM 

NEW  YORK: 
MaghMMtoa,  NY 

D«nbury,  Cr-NY(NY) 
EUnir*.  NY 
Gleoj  F.lls,  NY 
ltij«c*.NY 
Newborn  NY 
Pouehk*«psi«,  NY 
itmmford.  CT-NY(NY) 
Utka-Romc  NY 

NORTH  CAROLINA: 
AaheviHcNC 
,NC 
,NC 
GoU(bora.NC 
GnmOian,  NC 
GiWBvflti  NC 


i^J*^ 


$2.691^74 


S31,34« 
373,152 

S3337I 

$I.7»1.<S1 

690,968 
644,^41 
4S6;M2 

SI,99I,7« 


1,905,60S 
86,161 

M 


S2.4it.722 


4.9S1 

I,013,9M 
810336 
588,969 

S1.02.CT 


142«,9M 
SI  1.724 

$997,96< 


554.3''4 
443.592 

S5.S37.«29 


1.3a9.SlS 
ISJM 

S7e,7tJ 
392,463 
396,104 
514J54 

1,080,468 
128 

1.174,lSi 

JW,988,84J^ 
693,824 
503,310 
■'36,967 
382,725 
1485,070 
440,666 
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TABLE  2 


FEDERAL  TRANSIT  ADMII^OSTRATION 


TPM^tFRT2F1/St7 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBANIZED  AREA/STATE 

NORTH  CAROLINA  (Contioucd): 
Hickor>.  NC 
Higb  Point  NC 
Jacksonville,  NC 
KannapoUt.  NC 
Rocky  Mount,  NC 
Wilmington,  NC 
Winston-Saiem,  NC 

NORTH  DAKOTA:  " 

Bismarck,  ND 

Fargo-Mooriiead,  ND-MN  (ND) 
Grand  forks,  ND-MN  (ND) 

OHIO: 

Hamilton.  OH 

Huntington-Ashiand,  WV-KY-OU  (OH) 
Lima,  OH 
Mansnekl,  OH 
Middletown,  OH 
Newark.  OH 

Parkersburg.  WV-OH  (OH) 
Sharon,  PA-OH  (OH) 
Springftekl,  OH 

Steubenville-Weirton,  OH-WV-PA  (OH) 
Wheeling.  WV-OH  (OH) 

OKLAHOMA: 
Fort  Smith,  AR-OK  (OIQ 
Lawton,OK 

OREGON: 
Eugene-Springrield,  OR 
Longview,  WA-OR  (OR) 
Medford,  OR 
Salem,  OR 

PENNSYLVANU: 
Altoona,  PA 
Erie,  PA 

Hagerstown,  MD-PA-WV  (FA) 
Johnstown,  PA 
Lancaster,  PA 
Mooessen,  PA 
Pottstown,  PA 
Rrading,  PA 
Sharon.  PA-OH  (PA) 
State  College,  PA 

SteubenviUe-Wcirton,  OH-WV-PA  (PA) 
Williamsport,  PA 
York.  PA 


FY  1998 
REVISED 
APPORTIONMENT 


420.2-4 
708,7i8 
684059 
493,976 
394.S74 
645.8-'0 
1,29«,28« 


Sl.746^17 


S«3,623 
72tJ66 

514,529 

S4,Wt2.H2 


9924S4 

252,757 
542,463 
523,726 
682,435 
415,800 
61,570 
40,601 
789,393 
283,994 
216.819 

S747,423 


13,112 
734311 

$3397,796 


1334,775 

567.030 
1,483,783 

$10.189317 


696,086 

1,790,66$ 

6.134 

641.900 

1,618,993 
440,592 
418,098 

1,889,891 

292,708 

609,195 

2,128 

510,669 

137X458 
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TABLE  2 


FEDERAL  TRANSIT  ADMINISTRATION 


It-A 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBANIZED  AREA/STATE 

PUERTO  RICO: 
AguadiOm,  PR 
AiTcibo,PR 
Caguas,  PR 
Cajrty,  PR 
HaMcao.PR 
Ma!)raguci.PR 
PoaccPR 
Vega  Baja-Manati,  PR 

RHODE  ISLAND: 
Pel  River,  MA-RI(RI) 
Newport,  RI 

SOUTH  CAROLINA: 
AMicnoii.SC 
noreace,SC 
Myrtle  Beach,  SC 
Rock  Hill,  SC 
Spertanbttrg.SC 
Sumter,  SC 

SOUTH  DAKOTA: 
Rapid  Oty,  SD 
Sioox  City,  U-NE-SD  (SD) 
Siooi  Falls,  SD 


FY199« 
REVISED 
APPORTIONMENT 

S9.412,9<1 

823,5«7 

769,464 

2,015.118 

595.796 

515,649 

l,107,r72 

2.465353 

1.120.302 

SS99,16I 

137.353 
461.808 

$2437^84 


341.258 
351,010 
368,100 
390J43 

68U26 
404.847 

51,259.884 


401^54 

lUSO 

847380 


TENNESSEE: 
BrktoL  TN- Bristol,  VA  (TN) 
ClerkiviUe.  TN-KY  (TN) 
JackMNi.TN 

lOty.TN 
,TN-VA(TN) 


$1,>49,8>8 


TEXAS: 
Abacne,TX 
Amaraio,TX 
Beaumont,  TX 
Brownsville,  TX 
Bryan-CoUege  Station,  TX 
Denton,  TX 
GalvestocTX 
Herltoeen,TX 
KB>en,TX 
Laredo,  TX 
LewiiviDe,TX 
Loagview,TX 
Lubbock,  TX 
MkUand,TX 
Odessa,  TX 
Port  Artbur,  TX 


182.257 
444373 
336348 
512,704 
474316 

$18,054356 


M0,536 

1.188,051 

S8r,120 

1,187,656 

795,538 

429,728 

455343 

583,701 

1.116.459 

496,084 
488,084 
1390,037 
609,045 
67S>S2 
737334 
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TABLE  2 


FEDERAL  TRANSIT  ADMINISTRATION 


irttmrmnnn 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBANIZED  AREA/STATE 


FY  1998 
REVISED 
APPORTIONMENT 


TEXAS  (Continued): 
San  Angelo,  TX 
Shcrman-Dcnison,  TX 
Templt,  TX 

TexarluDa,  TX-AR  (TX) 
Texas  City,  TX 
TyJer,  TX 
Victoria,  TX 
Wac»,TX 
Wichita  Falb,  TX 

UTAH: 

Logan.  UT 

VERMONT: 
Burtington,  VT 

VIRGINU: 
Bristol.  TNBristol,  VA  (VA) 
CbariottesviUc,  VA 
Danville,  VA 
Fredericksburg.  VA 
Kingsport,  TN-VA  (VA) 
Lynchburg,  VA 
Pelersbarg.  VA 
Roanoke,  VA 

WASHINGTON: 
BcUingham,  WA 
Bremerton,  WA 
Longview,  WA-OR  (WA) 
Olyinpia,WA 

Richland-Kcaacwick-Pasco,  WA 
Yaldnia,WA 

WEST  VIRGINU 
Cbariestoa,  WV 
Cumberland,  MD-WV  (WV) 
Hagerstofm,  MI>-PAWV(WV) 
Huntingtoo-AsUaod,  WV-KY-OH  (WV) 
Partiersburg,  WV-OH  (WV) 
Steubenville-Welrton,  OH-WV-PA  (WV) 
Wheeling.  WV-OH  (WV) 

WISCONSIN: 

Appieton-Ncenah,  WI 
Beloit  WI-IL  (WI) 
Dttluth,  MN-WI  (WQ 
Ean  Claire,  WI 
Green  Bay,  WI 
Jancsville,WI 
Kenoaha,  WI 


633,331 

317,«23 

359.909 
290,418 
771,9«$ 
603.6-72 
418.4^9 
911,669 
7r,153 

S360,848 


3M348 
$a3,lgl 


633,1S1 
$4,2B3.»25 


1W.754 
604J52 
343^00 
492,925 
24,497 
574,951 
72MM 
1,394,466 

S3,971,93« 


467,971 
906.54S 
395.9''9 
705,301 
735,7»6 
76M4S 

S3,0S2,631 


1028,023 
14,697 
3,709 
689.460 
443.412 
190,775 
482,565 

S8J56,69S 


l.«0a58 
328,014 
I43.6-'9 
599,382 

1,162041 
441,111 
803,178 


1998 
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TABLE  2 


FEDERAL  TRANSIT  ADMINISTRATION 


Trtimnnnnn 

■•-JM.M 


FY  1998  REVISED  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBAMIZED  AREA/STATE 

WISCXWSIN  (CoBtiBMd): 
La  Cniae,  WI-MN  (WI) 

CHhkosh.  WI 

Racuir  WI 

Round  Like  Be«ch-McHeiiiy,IL-WI(WI) 

Shfbovgnn.  WI 
Wtusau.  WI 

WYOMING: 
CMfxr,  SVY 
Cbcyenne,  WY 

TOTAL  


FY  199« 
REVISED 
APPORTIONMENT 


637,630 

556,472 

1,2441,509 

465 

524,297 

389,459 


S874,864 


401,322 

473A42 

$225,829,068 
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TABLES 
FEDERAL  TRANSIT  ADMINISTRATION 


FY  1»8  REVISED  SECTION  5309  FIXED  GUIDEWAY  MODERMZATTON  APPORTIONMENTS 


AREA 


FY  1998  REVISED 
APPORTIO^fMENT 


AZ  Phoenix 

CA  Los  Angdes 

CA  Sacnmento 

CA  Sao  Diego  « 

CA  San  Francisco 

CA  San  Jose 

CO  Denver 

CT  Hartford 

CT  Southwestern  Connecticut 

DE  Wilmington 

DC  Washington 

FL    Ft  Lcudertlalc 

FL  Jacksonville 

FL  Miami 

FL  Tampa 

FL  West  Palm  Beach 

GA  Atlanta 

HI  Honolulu 

IL  Chicago/Nortbwettem  Indiana 

LA  New  Orleans 

MD  Baltimore 

MD  Baltimore  Commuter  Rail 

MA  Boston 

MA  Lawrence-Haverhill 

MI  Detroit 

MN  Minneapolis 

MO  St  Loois 

NJ  Northeastern  New  Jersey 

NJ  Trenton 

NY  Buffalo 

NY  New  York 

OH  Cleveland 

CHI  Dayton 

PA  Philadelphla/Soutbeni  New  Jcncy 

PA  Pittsburgh 

PR  San  Jnan 

OR  Portland 

RI-MA-  ProvideK* 

TN  ChatUnooga 

TX  Dallas 

TX  Houston 

VA  Norfolk 

WA  Seattle 

WA  Tacoma 

WI  Madison 


S887,899 

11^47,934 

1^3,297 

3.611,481 

51^3.932 

4.930,084 

869.435 

596  259 

32379,650 

420310 

22,127,637 

1,481.500 

48,569 

4331 451 

36.644 

1,IS9JST9 

9355.673 

337.024 

107,422^25 

2,181.084 

3.348.633 

13,587.812 

53.922.300 

641.111 

190,384 

2,025.018 

1,395,477 

67.917022 

679377 

544.733 

271.981,250 

11.432.982 

2,013J20 

76,425.562 

18,804,966 

•12374 

1,462315 

a.173.919 

36.803 

357,512 

2.825,004 

464,097 

7,909,822 

464,764 

322,940 


TOTAL 


$797,412355 
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TABLE 4 
FEDERAL  TRANSIT  ADMINISTRATION 


wwt-T4it  wall  \nnnc 


FY  1999  REVISED  SECTION  S309  BUS  ALLOCATIONS 


STATE/AREA 


PROJECT 


n  1998  R£ VISED 
ALLOCATIONS 


ALABAMA 

Blrmlnghara  IffTenoo  Coonty 

Btrmnifteani 

GadUem 

HnntrvUle 
M<>6»J« 

Mobilf 

Mot>ii< 
MobUe 
MoMl^oMcry 
TaKaloou 
ARIZONA 

PhoetUi 
Tucofi 
CALIFORNU 
Foboai 
FoothlD 

1-5  Consordnni  CUk*  Jotart  Poxvcn  Anthorlty 
Inflewood 

iMke  Tthoe  .,^_^ 

Loa{  Bradl 
MartH/FtOrd 
MciiawJBU  CuvBiCy 
Modesto 
Rlaito 

Rivenldc  County 
RhrcnMc  Coaaly 


(StockUw) 


Saata  Crax  Metropotiun  Traiutt  District 
SmYMto  Border 
Solio  Coaaty 
Sonoma  (  ounty 
I  cuinuis 

Woodland 

YoloCoanty 

Ynarmitf  area 
COLORADO 
CONNECTICUT 


BrMfcport 

NewHavea 
DELAWARE 
FLORIDA 

Daytoaa  Beach 

Florida  Cltnis  ConacctloB 

LalieUnd 

Lakeworth 

LYNX 

Metro- Dade  Coanty 

Ortado 
Pmlm  Beach  (  lunrv 

T  wnpa  ^iiilisboroush  Coanty) 

Votaila  Coaaty 


Danalown  tnunnodaj  truu|»ortation  Imaltty, 

Bases  utd  vuu 

InterUKMimJ  cetitrr.  phjts<  1 

Soathem  auuiuet  historic  uit^rmodaj  center 

Municipal  pier  Uttermodml  wmtrrfront 

access  rchabWtaOoa  project 
Bai  rcplacemrnt 
IntennodaJ  facility 
Baa  repiacFiiimt 
Boi  rcpiaconent 

Buses  mad  bos  farOitica 
IntermodaJ  center 

Muittmodai  fadbty 

TraHit  baa  malntenaacc  bdiHy 

Facfiitles 

Transit  center  project 

Intermodai  center 

Buses  and  bus  racllltles 

Buses  and  muitiinodaJ  center 

Buses 

Bus  mamtenaoce  facility 

MetrottnJt  depot 

Buses  and  bus  facility 

Transit  vehidc  ITS  ciiinnMarii  atliiai 

BosCadllty 

Bus  facilities 

Buses 

Buses  and  bus  facility 

Intermodal  center 

Buses  and  bos  related  equipment 

Bus  faclllaes 

Maintenance  facility 

Transfer  faciHrv 

Bases  and  paratranstt  vehicJn 

Rcflonai  transportation  volution 

Buses  and  bus  factlltles 

Buses  and  bus  facllitiea 

Intermodal  center 

BwCKBity 

New  Castle  bus  facility 

lalenaodai  facility 


Transit  buses 
Buses  *nd  bus  facilities 
Buses  snd  bus  facilities 
Buses  and  bus  facilities 
Intermodal  facHtt-v 
Bases  ind  bus  fac illtle* 
UAK  rUne  buses  and  biu 
I  and  bos  fadUttes 


$2.93!.«8 

5,«6J.t-8 

9^."' 45 

4J85.981 

977,196 

97749« 

1.465.794 
5J74.579 

1,465,  ■'94 
977,196 

4J97J83 

r'",i96 

1.465,794 

8,  "'94, -J  66 

4,885,9«1 

488,598 

9^  ■',196 

1.465,794 

977,196 

781,757 

1.710,093 

1,074,916 

2J96,411 

977,196 

977.196 

1 .954  J93 

2.442.991 

977.196 

4aa,s9« 

1.172,636 
977,196 
977,196 
195,439 
977,196 
488,598 

5,374,579 

1.954393 
3,664,486 
1.172,636 
1.465,794 

1,954,393 

1,465,794 

977,196 

977.196 

2,931,^ 

4.885.981 

9-', 196 

1,954J93 

1,465,794 

1,954493 
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TABUE4 
FEDERAL  TRANSIT  ADMINISTRATION 


mirTa/iaaiLAFK/XTc 


FY  19M  REVISED  SECTION  S909  BUS  AIXOCATIONS 


STATE/AREA 


PROJECT 


FY  199«  REVISED 
ALLOCAHONS 


GEORGIA 


MARTA 
HAWAD:  Howituhi 
ILLINOIS 
INDIANA 


aiUbwfacflMe* 


StMtkBoid 
IOWA 

Statewide 

SioiiiCirf 

KANSAS 
LOITSIANA 

Baton  Rovfc 

Jcflcnoa  Partak 

Laiijrcttc 

L^CIuula 

LADOTD 

Moaroc 

NrwOrtcani 

Skrrveporl 

SI.  T—any  Parlih 
MARYLAND 
MASSACHL  SETTS 

FranUtaRTA 

GrecmBeM  ManUfuc  Trmiuportatioa  Area 

SootkStatloa 

Sprinclleld 

Worccalcr 
MICHIGAN 
MINNESOTA 

Mctivpolltaa  CoOKil  traailt  Opcratloos 

St  Paul 
MISSISSIPPI 
MISSOt'RI 

KamaaClty 

KanuaCHy 

State  of  MisM>«r1 
NEVADA 

Clark  County 

Reao,  Waaboc  County  Refiooal 
TnuttportatloB  Conaaiaaioa 
NEW  JERSEY 
NEW  MEXICO 

AJiMqaerqne 


Laa  Cmeca,  Saata  Vt  and  Albuqucrtiiif 
SanUFe 
Statewide 
NEW  YORK 

Naaiau  Coooty  aad  Long  Island 

Nanau  County  . 

NewRocheUe 

New  VoHi  City 

NFTA 

Pooeiikecpaie 

Rnoadaer  Coanty 

Slaten  Utaod.'Broolilya 


B«i 
Boaci 
Bom* 
Boact 


BOMI 

iBtcrmodal  (adiUty 


Boacaaad  bi 

Paik  and  rtdc  faculty 

Jotawoa  Coonty  kot  natntenance/opcrattom 

Statewide  boBca  and  b«  fodUtiei 

Bib  related  fadMtfa* 

Boaea 

Bw- related  fadbty 

Bases 

Buaei  and  boa-related  e^idpniciit 
Buses  and  bos-rcktted  bdllttes 
Boms  and  bos- related  fadllty 
Bus  and  bus-related  faciiity 
Buses  and  bus  farlltttrs 

Buses 

Bases 

IntemKMlal  transportatiaa  center 

Intennodal  center 

Inloa  itatioB 

Buses  and  boa  facilities 

Boes  and  bus  facilittes 
SnetHni  fatn  farafc 
Jadooa  boi  fadllty 

Buses  and  fare  boi  coUcctioB  lysteia 
Unioa  Station  Intcrmodal  center 
Bases  and  bos  fodUtles 

Buses 

Bases  and  bus  facUMes 

NJ  Tmatt  ahemalive  fael  bases 

UftowB  transit  center 

Dtmo  of  nniversal  electric  transportatioa 

sobtystenn  (DUETS) 
Parii  and  ride 
Bases  and  bos  bdWies 
Buses  and  bus  fadUtics 


') 


factUty 


Buses  and  bus  facilities  (Goodwill 
Nstural  fas  buses 
latennodal  facflKy 
Natural  fas  buses 
HL^BLINK  prx>f  mn 
iDtermodal  facility 
Intenaodal  facflity 
MotaOity  project 


4.88S.9tl 
4.nS.981 
4^97383 

1,M433 
1,954,}93 

2.687  J90 

S863ia 

73JJW7 
146.5"^ 
6»M>37 
7tl,7S7 

S,794,7M 
39ajr9 
2«3,1» 

7,817570 

4«8^9« 

6S4.037 
977,196 

9rt49t 

7J2«,yTl 

l,794,7M 
1.4*5.  ■'94 
1,954J93 

3,42(Ur7 

7;n7470 

MCfi.7»4 
SJ047» 

9774H 

9r7,iH 

4,885.9«1 
1.46a,''94 
73M,»71 

9774X 
1,9S4J93 
IJD1M3 

m,l96 
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TABLE 4 
FEDERAL  TRANSIT  ADMINISTRATION 


MFK-To/NBatAnArc 


FY  1998  RFMSED  SECTION  »09  BIS  ALLOCATIONS 


STATE/AREA 


PROJECT 


FY  199t  REVISED 
ALLOCATIONS 


NEW  YORK  (cout't) 


SyTWC9t€ 

WiitcfcritrrCwty 

YoiriKn 
NORTH  CAROLINA 

Oupri  HUl  I  iU>cnttyorNonliCmrollM 

Statewide 
OHIO 
OREGON 

E^cet  SprtntflcM-LaiiJ  Camtj 

Lane  Tr«iM«  Dtatrtct 

PENNSYLVA>  lA 
ABefbon'  Coontv 
Armstroof  Vtld  C  oonty 
Berld  Krr*  Readtnt 
Camkria  C  ounr> 
Favcttc  and  vxnerwt 
Indian!  (.  otmty 
Lackawanna  CiNHty 
Lawrence  C'cmnty 
Ldu^ii  md  Northamplon 
MM  Vloo  \  (ilrv  trmnsK   tuthority 
Nn*  (  ■Stic  arra  transit  autburtty 
Vortii  PUtadelpiua 
PWtedcJpMa  ('Ustwlck 
SchiryUO  (  ounty 
Scrantoa 

srrxK 

Towanda  Boroufii 

V^Ukes^aamr 

WUUamaporf 

SCatcw«d« 
SOUTH  CAROLINA 

CalBiMa 

Pw  Dec  RceXMui  Plannmc  Aytbortty 

VMbbI  Transit  Kjitcrprtse 
SOUTHDaKOIa 
TENNESSEE 
TEXAS 


laUrmodal  IW^Sty 


BraiM  Tmait  Authority 
CorpwCkrUti 

El  Paso 
Fort  WortJi 
GfltvcatoM 

Rural  Trias 

UTAH 

luh  rransit  \iithoHty  Olyinpie 

Park  t  Ir.  r  ra^slt 

I  tail  Transit    Vuthonrv 

L  tail  T  ransit  Autfaortty  Utympic 

Sutrwidr 


Baacs  a>d  k«a  faclMOn 
Buan  and  Iwi  f  acllMr* 

tfaia«*  and  tau  facilMn 

Hui  ivttnn 

Hosn  and  bus  {adlidcs 

Bum  and  bui  faciUrt 

1  ransit  tntermodal  facility 

Buxi  and  bos  hcUtUea 

.  vans,  and  boa  facilMn 


Paratranait  v  an» 
Buses 


Intel-modal  ' 

intermedai  c< 

Buses 

Buses  and  bus  facijity 

Buses 

intermodai  bus  CaciBty 

intemradai  facitttv 

Buses  and  bus  faciliry 

Bus  and  tow  fmcOma  pr«jecti 

Buses  and  ncflltT 

Buses  and  ra<:llj|tles 

latetruOon  of  transit  informatioa  yroi  i  aaiiif  systona 

Statewide  bus  and  bus  fadilues 

Buses  and  bus  facilities 


Transit  facimies  aitd  bases 

Bus  facilities 

Buses 

Buses 

Alternatively  fueled  vrhidea 

Bus  rcpiaccaMat  pn>f  rata 

Pviand  ride  lots 


Bus  acqulsitiori 

latermodal  Lransportatioa  cenurf 
idbafCKilWc* 


$2,100.9^ 
4^01.944 
4,MS,981 
1.954^93 

977.196 

4.ns^i 

U414,'S3 

m^96 

195,439 
4n,S9« 

7«,7S7 
SB6J1B 
48S^98 
293,159 
977, i»6 

rxifgn 
rxuun 

»77,l9t 
977,1 9t 
195,439 
1.4*5,794 
732M72 
1,954J93 
1,4«5,"94 
1^21,495 
3.90«,785 

1,954J93 

2,93 1 ,588 

977,196 

2,19«,692 

7  Jl  7.570 

2531.5W 
2,931 .5W 
1,905,533 
977.196 
1,465,794 
1,954J93 
2,442^1 

1,954J93 

390,8^9 
1.9*4J93 
2,442,991 
1.9S4.393 
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TABLE  4 
FEDERAL  TRANSIT  ADMINISTRATION 


FY  IW*  REVISED  SECTION  S3W  BL'S  ALLOCATIONS 


STATE/ AR£A 


PROJECT 


FY  19M  REVISED 
ALLOCATIONS 


VERMOrVT 

Burttnctoa 

SUtnride 
VIRGINIA 

ClATcadon  auiop>  project 

FaUs  Otiirch 

DaBcs  corridor 

RidUDoad 
WASHINGTON 

Bremerton 

ChdaB-  Douflai 

CoHaimtty  TruuH 

Everett 

KlncCoimty 

KJncCooirty 

KtatgCooBty 

Otympfe  Penlnsala  IntemaUonal  Gateway 

SDohooiiih  Coonty 

Tacoma  Domc  itadon  project 

Tbonton  Coonty 

Wbatcom  Traniportatlon  Authortty 
WEST  VIRGINIA 

Himtlnftaa 

Statewide 

WISCONSIN 
MDwaakee 
Wbcoaatn  Tnuott  System 


Mnltlinodal  center 
Bus  and  bui  facilities 


Electric  boac* 

Blue*  and  bos  facUltict 

Motttanodal  center 

Binei  and  transportation  center 

Multiniodal  center 

Kasch  Par^  Ckcflily 

Intermodal  center 

MnMModai  facility 

Metro  connuitcr  fattermodal  connector 

Pari  and  ride  lots 

Transportation  Center 

Base* 


Intercity 
Facitttie* 


Intemodal  Facility  and  buses 
Bases  and  bm  bcillties,  conunnnicatiom 
aad  computer  tystenu 

RaO  station  reha  Mutation 
Buses 

Fnei  ceil  powered  transit  bos  program  and  Intennodai 
transportation  ftael  ceB  bus  matntenancr  faciltty 


Bus  testing  fodltty 


TOTAL. 


S1.46S.794 
»T7,19« 

244099 
390J79 

2.442.991 
2.442.991 

977.19* 
977.196 

1.465,  ■'94 
2,442^1 
977496 
1.465.794 
4.885^1 

2,442.991 

1.465,  ■'94 

977,196 

1,465,794 

6340,374 

9.039,066 


977496 
12,703390 

4,850,000 


3.000.000 
S399,6na7S 
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Table  6 
FEDERAL  TRANSIT  ADMINISTRATION 


TEA  :i     NFVV  ST\RTPROJFCT  AITHORIZATIONS 


I-  AUTHORIZED  FOR  FINAL  DESIGN  &  CONSTRUCTION 


State  Area 


AK 
AZ 
AR 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
14  CA 
CA 
CA 
CA 
CA 

19  CA 

20  CA 

21  CO 

22  CO 

23  CO 

24  CO 

25  CO 

26  CT 
27DC/MD 
2t      FL 

29       FL 


J 

2 
3 

4 
5 
6 
7 
I 
9 
10 
11 
12 
13 


IS 
16 
17 
II 


Hollis-Ketchikan 
Phoenix 
Little  Rock 
Sacramento 
San  Jose 
Los  Angeles 
Sacramento 
San  Francisco 
Los  Angeles 
Stockton 
Los  Angeles 
Monterey  County 
San  Francisco 
San  Diego 
Orange  County 
San  Joaquin 
Sacramento 
Los  Angeles 
San  Oiego 
San  Diego 
Denver 
Colorado 
Denver 
Denver 
Denver 
Hartford 
Washmgton,  DC 
Tampa  Bay 
Mianu 


30  PL  Fort  Lauderdale 

31  FL  Orlando 

32  FL  Miami 

33  FL  Miami 

34  FL  Miami 

3J  GA  Atlanta-Gnffm 

36  GA  Atlanta-Athens 

37  GA  Atlanta 
31  IL  Chicago 

39  IL  Chicago 

40  IL  Chicago 

41  IL  Chicago 


Project 

Hollis-Ketchikan  Ferry 

Fixed  Guidcway 

River  Rail 

Placer  County  Corridor 

Tasman  Comdor  Light  Rail 

Metrolink  [Umon  Station-FullCTton] 

Folsom  Extension 

Bayshorc  Comdor 

MOS-3 

Altamont  Commuter  Rail 

Santa  Monica  Busway 

Mooterey  County  Comniuter  Rail 

BART  to  San  Franciaoo  teternational  Airport  Extension 

Oceanside-Escondido  Comdor 

Fullerton-Irvine  Comdor 

Regional  Transit  Comdor 

South  Comdor 

Metrolink  San  Bernardino  Line 

Mission  Valley  East 

Mid-Coast  LRT  Comdor 

Southwest  LRT 

Roaring  Fork  Valley  Rail 

East  Comdor  [Airport] 

Southeast  LRT  [1-25  between  6th  &  Luicoin] 

West  Comdor  LRT 

GriffmLine 

Largo  Extension 

Regional  Rail 

Pahnetto  MetrcH-ail 

Fort  Lauderdale- West  Palm  Beach-  Miami  Tn-County 

Ccnunuter  Rail 

Central  Florida  Light  Rail  System 

East- West  Multimodal  Comdor 

North  27th  Avenue  Comdor 

South  Busway  Extension 

Atlanta-Gnffin  Commuter  Rail 

Atlanta- Athens  Commuter  Rail 

North  Line  Extension 

Douglas  Branch 

Navy  Pier-McCormick  Place  Busway 

Nortii  Central  Upgrade  Commuter  Rail 

Ravenswood  Line  Extension 


TPM-IO 

Pi«ti«r<p^w 
Amount 


325,000,000 

40,000,000 

10,000,000 

33,000,000 

2,000,000 
8,000.000 

20,000,000 

100,000,000 
20,000,000 


315,000,000 


42 

IL 

43 

IL 

44 

IL 

43 

IN 

46 

KY 

47 

U^ 

41 

ME 

34 

5J 


61 
62 
63 
64 


69       NY 

toNH/m;^ 

71  nc 

72  tic 

73       NC 


71 
79 

to 

II 
R 
13 
M 
1) 
16 
17 


OH 
OH 
OR 
OR 
PA 
PA 
PA 
PA 
PA 
PR 
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I-  AUTHORIZED  FOR  FINAL  DESIGN  &  CONSTRUCTION        CONTINUED 


State  Area 


42 
4) 


IL     Chicago 
IL     Chicago 


**  E  St  Louis-St  Clair  County 

4$  IN  Northern  Indiana 

46  KY  Louisville 

47  LA  New  Orleans 
4*  MD  Maryland 

49  MD  Baltimore/Wash 

so  MD  Baltimore 

51  MA  Boston 

SJ  MA  Boston 

51  MA  Boston 

S4  MA  Boston 

SJ  MN  Twin  Cities 


s<  MN 
57  MO 
5*     MO 

59  MO/KS 

60  NV 

H) 

NJ 
NJ 
NJ 


61 
62 
63 
64 


67 
61 
69 


65  NM 

66  NY 

NY 
NY 
NY 
TONH/MA 
71  NC 
tJC 
NC 
OH 
OH 
OH 
OH 
OH 
OH 
OR 
OR 
PA 
PA 
PA 
PA 
PA 
PR 


72 
73 
74 
75 
76 
77 
71 
79 

to 

II 
R 
13 
14 
15 
16 

n 


Twin  Cities 
St  Louis 

Kansas  City 

Kansas  City 

Las  Vegas 

New  Jersey 

New  Jersey 

West  Trenton-Newark 

Northwest  NJ 

Albuquerque 

New  York 

New  York 

New  York 

New  York 

Nashua,NH./Lowell,MA 

Southeast  North  Carolina 

Raleigh- Durham 

Charlotte 

Cleveland 

Geveland 

Cleveland 

Cleveland 

Cleveland 

Cleveland 

Portland 

Portland 

Pittsburgh 

Pittsburgh 

Pittsburgh 

Philadelphia 

Pittsburgh 

San  Juan 


Project 

Southwest  Extension 
West  Lmc  Extension 

Mid- America  Airport  Corridor 

Westlake  Commuter  Rail  Link 

Jefferson  County  Corridor 

Canal  Streetcar 

Light  Rail  Double  Track 

MARC  Commuter  Rail  Improvements 

Central  LRT  Extension  to  Glen  Burme 

Massport  Airport  Intermodal  Transit  Connector 

South  Boston  Piers  Transitway 

North- South  Rail  Link 

North  Shore  Comdor  &  Blue  Line  Extension  to  Beverly 

Northstar  Comdor  [Downtown  Minneapolis  -  Anoka  County-St. 

Cloud] 

Transitway s  Comdors 

Cross  County  Comdor 

Southtown  Comdor 

1-35  Commuter  Rail 

Las  Vegas  Comdor 

Urban  Core 

New  York,  Susquehanna  &  Western  Commuter  Rail 

West  Trenton  Lmc  [West  Trenton- Newark] 

Northeast  Rail  Comdor 

High  Capacity  Comdor 

Long  Island  Railroad  East  Side  Access 

New  York-Staten  Island  Ferry -Whitehall  Intermodal  Tennmal 

8th  Avenue  Subway  Connection 

New  York-Brooldyn-Statcn  Island  Ferry 

Nashua.NH-Lowell,  MA  Commuter  Rail 

Southeastern  North  CaroUna  Comdor 

Regional  Transit  Plan 

South  Comdor  Transitway 

Cleveland- Akron-Canton  Commuter  Rail 

Waterfront  Lme  Extension 

1-90  Comdor  to  Ashtabula  County 

Berea  Metrolinc  Extension 

Euclid  Cornd(x  Extension 

Blue  Lme  Extension 

Wcstside-Hillsboro  Comdor 

South-North  Comdor 

North  Shore-Central  Business  Distnct 

MLK  Busway  Extension 

Airborne  Shuttle  System 

Schuylkill  Valley  Metro 

Stage  II  Light  Rail 

Tren  Urbane  Extension  to  Minillas 


P*t*  2  or6  Paga 

Amount 


185.000.000 


50,000,000 

6,000,000 

120,000,000 


30,000,000 
155,000,000 


353,000,000 
40,000,000 


25,000,000 
20.000,000 


75,000,000 


1998 
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I-  AUTHORIZED  FOR  HNAL  DESIGN  &  CONSTRUCTION        CONTINUED  p.,. 3  .r«  p.,- 

Project  Amount 

Tren  Urbane 

Commuter  Rail 

Medical  Center  Extension 

Regional  Bus  Plan-  Phase  1 

NW/North  Ccntral/SE  -  Airport  LRT 

RAILTRAN  [Phase  II] 

Trolley  Extension 

North  Central  Extension  200,000,000 

Fixed  Guideway 

Light  Rail  (Airport  to  University  of  Utah] 

Salt  Lake  City-Ogden-Provo  Commuter  Rail 

South  LRT 

Washington- Richmond  Rail  Cc»Tidor  Improvements 

Dulles  Corridor  Extension  100,000,000 

Norfolk-Virgmia  Beach  Corridor 

South  Valley  Comdor  Light  Rail 

Sound  Move  Corridor  [Earmarked  funds  for  Commuter  Rail]  40,000,000 

Southworth  High  Speed  Ferry 

Personal  Rapid  Transit 

East- West  Comdor 

Kenosha-Racme-Milwaukee  Rail  Extension 


State 

Area 

n 

PR 

San  Juan 

19 

TN 

Nashville 

90 

TN 

Memphis 

91 

TX 

Houston 

92 

TX 

Austm 

93 

TX 

Dallas/Fort  Worth 

94 

TX 

Galveston 

95 

TX 

Dallas 

96 

UT 

Santa  Cruz 

97 

UT 

Salt  Lake  City 

91 

UT 

Salt  Lake  City 

99 

UT 

Salt  Lake  City 

100 

VA 

Wash,DC-Richmond,VA 

101 

VA 

Wash,DCA/A 

102 

VA 

Norfolk 

103 

WA 

Spokane 

104 

WA 

Seattle 

lOi 

WA 

Seattle 

106 

WV 

Morgantown 

107 

WI 

Milwaukee 

lot 

Wl 

Kenosha- Racme-  Milwaukee 

Total-  Final  Design  &  Construction 


2^72.000,000 


UMI 
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II-  AUTHORIZED  FOR  ALTERNATIVES  ANALYSIS  &  PRELIMINARY  ENGINEERING 


Project 

Transit  Comdor 

Oakland  Airport-BART  Comdor 

MOS-4  East  Side  Extension  (II) 

MOS-4  San  Fernando  Valley  East-West 

LOSSAN-  [Del  Mar  -  San  Diego) 

South  Bay  Comdor 

North  Bay  Commuter  Rail 

Rjvcrside-Pems  Rail  Passenger  Service 

Redlands-San  Bernardino  Transportation  Comdor 

Caltrain  Extension  to  Hollisto' 

North  Front  Range  Comdor  [Fort  Collins-Denver] 

Georgetown-Ft  Lmcoln 

Pinellas  County-  Mobility  Initiative 

Northeast  Comdor 

Kendall  Comdor 

Fixed  Giudeway  Comdor 

MARTA  Extension  [S  DcKalb  -  Lindbergh] 

Georgia  400  Multimodal  Comdor 

MARTA  1-285  Transit  Comdor 

MARTA  M  arietta- Lawrenceville  Comdor 

MARTA  South  DeKalb  Comprehensive  Transit  Program 

Comisky  Park  Station 

Inner  Cu'cumferential  Commuter  Rail 

Northeast  Indianapolis  Comdor 

Desire  Streetcar 

Airport-  CBD  Commuter  Rail 

High  Speed  Ferry  Service 

Maryland  Route  5  Comdor 

People  Mover 

Metropolitan  Rail  Corridor 

Urban  Ring 

Washington  County  Comdor  [Hastings-St  Paul] 

Union  Township  Station  [Rantan  Valley  Line] 

Bergen  County  Cross  County  Light  Rail 

Trans-Hudson  Midtown  Corridor 

St.  George's  Ferry  Intermodal  Tenmnal 

Queens  West  Light  Rail  Link 

Lower  Menon  Township 

LRT  System 

Midtown  West  Intermodal  [Ferry]  Terminal 

Nassau  Hub 

North  Shore  Railroad 

Manhattan  East  Side  Link 

[Second  Avenue  Subway] 

Lower  Manhattan  Access 

Brooklyn- Manhattan  Access 

Broadwa>  -Lafayette  &  Bleeker  Street  Transfer 

Astoria-East  Elmhurst  Extensi(» 


State 

Area 

AL 

Birmingham 

CA 

Oakland 

CA 

Los  Angeles 

CA 

Los  Angeles 

CA 

Los  Angeles 

CA 

Fremont 

CA 

Mann/Sonoma  Counties 

CA 

Los  Angeles  Area 

CA 

Los  Angeles  Area 

CA 

San  Francisco- San  Jose 

CO 

Colorado 

DC 

Washington,  DC 

FL 

St  Petersburg 

FL 

Miami 

FL 

Miami 

FL 

Jacksonville 

GA 

Atlanta 

GA 

Atlanta 

GA 

Atlanta 

20 

GA 

Atlanta 

21 

GA 

Atlanta 

22 

IL 

Chicago 

23 

IL 

Chicago 

24 

IN 

Indianapolis 

2J 

LA 

New  Orleans 

26 

LA 

New  Orleans 

27 

ME 

Maine 

21 

MD 

Wash,DC/MD 

29 

MD 

Baltimore 

30 

MD 

Baltimore 

31 

MA 

Boston 

32 

MN 

Twin  Cities 

33 

NJ 

Northern  NJ 

34 

NJ 

Bergen  County 

35 

NJ 

North.  NJ 

36 

NY 

New  York 

37 

NY 

New  York 

3( 

NY 

Philadelphia 

39 

NY 

Newburgh 

40 

NY 

New  York 

41 

NY 

New  York 

42 

NY 

New  York 

43 

NY 

New  York 

44 

NY 

New  York 

45 

NY 

New  York 

46 

NY 

New  York 

47 

NY 

New  York 

PaCt4er«PaBa 

Amount 

87,500,000 


5,000.000 

5,000,000 

20,000,000 


16,300,000 
10,000,000 


5,000,000 


1998 


UMI 
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II.  AUTHORIZED  FOR  ALTERNATIVES  ANALYSIS  &  PRELIMINARY  ENG.  CONTINUED 


Pafc  S  »tt  Pafti 


State  Area 


Project 


Amount 


48  OH  Cleveland 

49  OH  Toledo 

50  OH  Cleveland 

51  OH  Dayton 

52  OH/KY  Cincmnati 

53  PA  Philadelphia 

54  PA  Philadelphia 

55  PA  Scranton 

56  PA  Hamsburg 

57  Rl  Providence 
5«  SC  Charleston 
59  TN  Knoxville 
<o  TN  Memphis 
61  TX  Dallas 


62  TX  Dallas 

63  TX  El  Paso 

64  TX  Houston 

65  UT  Sah  Lake  City 

66  UT  Salt  Lake  City 

67  VA  Tidewater  Virgmia 
6(  WA 


NcMtheast  Ohio-  Commuter  Rail 

CBD  to  Zoo 

Loram-Cleveland  Commuter  Rail 

Regional  Riverfront  Comdor 

Cincinnati/Northem  Kentucky  Corridor 

Broad  Street  Lme  Extension 

Cross  County  Metro 

Laurel  Luie  Intermodal  Corrida* 

Cumberland/Dauj^un  County  Comdor  1  Coaunuia  Rail 

Providence-Pawtucket  Comdor 

Mooobeam 

Electric  Transit 

R^onal  Rail  Plan 

DART  LRT  Extensions 

Southeast  Extension 

Northeast  Extension 
Las  Colinas  Corridor 

International  Fixed  Guideway  [El  Paso- Juarez] 
Advanced  Transit  Program 
Draper  Light  Rail  Extension 
West  Jordan  Light  Rail  Extensicm 
Williamsburg-Newport  News-Hampton  LRT 
SEATAC-  Personal  Rapid  Transit 


65.000.000 


20,000,000 


20,000,000 
12,000,000 


Total-  Alternatives  Analysis  &  Preliminary  Engjaccriag 


265,800.000 


Federal 

Register 
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ni-  AUTHORIZED  1*1 
State  Area 

1  CT     Bndgeport 

2  CT     New  London 

3  CT     Hartford 

Project 

Intermodal  Corridor 

Waterfront  Access 

Old  Say  brook -Hartford  Rail  Extension 

I>^t6or6Psgn 

Amount 

34,000,000 

15,000,000 

5,000,000 

1 

CT 

Bndgeport 

2 

CT 

New  London 

3 

CT 

Hartford 

4 

CT 

Stamford 

5 

IN 

Indianapolis 

6 

lA 

Sioux  City 

7 

MD 

Balumore 

9 

NM 

Santa  Fe 

10 

NM 

Albuquerque 

12 

PA 

Allegheny  County 

12 

PA 

Philadelphia-Pittsbur^ 

13 

RI 

Providence 

U 

NM 

Albuquerque 

IS 

Rl 

Rhode  Island 

Fixed  Guidrway  Connector 

Indianapolis  Region  Commuter  Rail 

Light  Rail 

Light  Rail  Double  Track 

Santa  Fe-El  Dorado  Rail  Link 

Albuquerque  Alvarado  Intermodal  Center 

Allegheny  County  Stage  II  Light  Rail 

Philadelphia-Pittsburgh  High  Speed  Rail 

Providence- Boston  Commuter  Rail 

Albuquerque  Light  Rail 

Integrated  Intermodal  Transportation 


18,000,000 
10,000,000 
10,000,000 

120,000,000 

10,000,000 

5,000,000 

100,200,000 
10,000,000 
10,000,000 
90,000,000 
25.000,000 


I*]  Lists  tiioM  projects  not  also  included  in  tbe  (1)  Final  Design  &  Construction;  and  (2)  Alternatives  Analysis  &  PreUminar)  Engineering  lisu 


Total-  Authorized 


462^00.000 1 


Total  Specified  Amounts  Authorized  for  New  Starts  Project! 


3,000.000.000 


rv-  sPECinc  amounts  to  be  made  available-  ferry  projects 

State 


Amount 


1  AKm  New  Systems-  Fcny  Projects  [$10.4  million  per  year-  FY  1999  thru  FY  2003]-  Guaranteed  52.000,000 

2  AK/HI  New  Systems-  Ferry  Projects  [$3.6  million  per  year-  FY  1999  thru  FY  2003]  -  Non-Guaranteed  18,000,000 


Total  Specific  Amountf  to  be  made  Available-  Ferry  Projects 


70,000,000 
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TABLE  7 
FEDERAL  TRANSIT  ADMINISTRATION 


TEA  21  AUTHORIZED  BUS  CAPITAL  PROJECTS 


STATE  PROJECT 

1  AL  Binningham-Jefferson  County,  buses 

2  AL  Pntchard,  bus  transfer  facility 

3  AL  Tuscaloosa,  AL  Intermodal  Center 

4  AR  Arkansas  Highway  and  Transit  Department  buses 

5  AR  FayettcviUe,  University  of  Arkansas  Transit  System  buses 

6  AR  Hot  Sprmgs.  Transportation  Depot  and  Plaza 

7  AR  Little  Rock,  Central  .Arkansas  Transit  buses 

8  CA  Culver  City.  CityBus  buses 

9  CA  Davis,  Unitrans  transit  maintenance  facility 

10  CA  Healdsburg.   Intermodal  Facility 

1 1  CA  Humboldt,  Intermodal  Facility 

12  CA  Livermore,  automatic  vehicle  locator 

13  CA  Los  Angeles  County,  Foothill  Transit  buses 

14  CA  Los  Angeles,  San  Fernando  Valley  smart  shuttle  buses 

15  CA  Los  Angeles.  Umon  Station  Gateway  Intermodal  Transit  Center 

16  CA  Modesto,  bus  mamtenance  facility 

17  CA  Monterey,  Monterey-Salinas  buses 

18  CA  Morango  Basin,  Transit  Authonty  bus  facility 

20  CA  Pems,  bus  maintenance  facility 

21  CA  Sacramento,  CNG  buses 

22  < A  San  Francisco,  Islais  Creek  Maintenance  Facility 

23  CA  Santa  Clanta,  facilides  and  buses 

24  CA  Santa  Cruz,  bus  facility 

23  CA  Santa  Rosa/Cotab,  Intermodal  Transportation  Facilities 

26  CA  Ukiah,  Transportauon  Center 

27  CA  Windsor    Intermodal  Facility 

28  CA  Woodland  Hills,  Warner  Center  Transportation  Hub 

29  CO  Boulder/Denver,  RTD  buses 

30  CO  Denver,  Stapleton  Intermodal  Center 

3 1  CT  Hartford,  Transportation  Access  Project 

32  CT  New  Haven,  bus  facility 

33  CT  Norwich,  buses 

34  CT  Watcrbury,  bus  facility 

35  IX  Washington,  DC  Intermodal  Transportation  Center 

36  FL  Broward  County,  buses 

37  FL  Daytona,  Intermodal  Center 

38  FL  Lakeland,  Citrus  ConnecQon  transit  vehicles  and  related  equipment 

39  FL  Miami  Beach,  Electnc  Shuttle  Service 

40  FL  Miami-Dade,  buses 

41  FL  Orlando,  Downtown  Intermodal  Facility 

42  GA  Atlanta,  MART  A  buses 

43  HI  Honolulu,  bus  f^ility  and  buses 

44  lA  Fort  Dodge,  Intermodal  Facility  (Phase  II) 


FY  1999 

FY  2000 

1.250,000 

1.250,000 

500,000 

1,000,000 

200,000 

2,000,000 

500,000 

500,000 

560,000 

560,000 

300.000 

300,000 

1.250.000 

1.250,000 

625.000 

625,000 

1.000,000 

1,000.000 

1.000,000 

1,000.000 

1.000.000 

1.625.000 

1.250.000 

300,000 

1,250,000 

1.250.000 

625,000 

625,000 

625.000 

625,000 

650,000 

1,250,000 

1,250,000 

1,250,000 

1,250,000 

1,250,000 

1.250.000 

1.250,000 

1.250.000 

625,000 

625.000 

750,000 

750.000 

500.000 

750.000 

750.000 

325.000 

625.000 

625.000 

625.000 

1.250.000 

1.250.000 

800,000 

2,250.000 

2,250,000 

2.250.000 

2,250.000 

2.250.000 

2,250.000 

2,500,000 

2,500.000 

1,000,000 

2,500.000 

2.500.000 

1.250,000 

1.250,000 

750.000 

750,000 

2.250.000 

2.250.000 

2.500.000 

2.500.000 

9,000.000 

13.500.000 

2,250,000 

2,250,000 

885.000 

885,000 
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TABLE  7 


FEDERAL  TRANSIT  ADMINISTRATION 


TEA  21  AUTHORIZED  BUS  CAPITAL  PROJECTS 


STATE 

45  lA 

46  IL 

47  IN 

48  IN 

49  IN 

50  MA 

31  MA 

52  MA 

53  MD 

54  MI 

55  MI 

56  MN 

57  MN 

58  MN 

59  MN 

60  MO 

61  NC 

62  NC 

63  NC 

64  NJ 

65  NJ 

66  NJ 

67  NM 

68  NV 

69  NV 

70  NY 

71  NY 

72  NY 

63  NY 

74  NY 

75  NY 

76  NY 

77  NY 

78  NY 

79  NY 

80  NY 

81  NY 

82  NY 

83  NY 

84  NY 

85  NY 

86  NY 

87  NY 

PROJECT 

lowa/IUinois  Transit  Consortium  hus  safety  and  security 

Illutois  statewide  buses  and  bus-related  equipment 

Gaiy,  Transit  Consortiuin  buses 

Indianapoiis.  buses 

South  Bend,  Urban  Intermodal  Transpwtation  Facility 

New  Bedford/Fall  River  Mobile  Access  to  health  care 

Springfield,  Uiuon  Station 

Worcester,  Uruon  Station  Intermodal  Transportation  Center 

Maryland  statewide  bus  facilities  and  buses 

Lansmg,  CATA  bus  technology  improvements 

Michigan  statewide  buses 

Duluth,  Transit  Authority  community  circulation  vehicles 

Duluth,  Transit  Authority  mtelligent  transportation  systems 

Duluth,  Transit  Authonty  Transit  Hub 

Northstar  Cwridor,  Intermodal  Facilities  and  buses 

St  Louis.  Bi-state  Intermodal  Center 

Greensboro,  Multimodal  Center 

Greensboro.  Transit  Authonty  buses 

Greensboro.  Transit  Authority  small  buses  and  vans 

New  Jersey  Transit  jitney  shuttie  buses 

Ncwrark,  Moms  &  Essex  StaQon  access  and  buses 

South  Amboy,  Regional  Intermodal  Transportation  Imtiadve 

Albuquerque,  buses 

Clark  County,  Regional  Transportation  Commission  buses 

Washoe  County,  transit  improvements 

Babylon.  Intermodal  Center 

Brookhaven  Town,  elderly  and  disabled  buses  and  vans 

Brooklyn-Staten  Island,  Mobility  Enhancement  buses 

Buffalo,  Auditonum  Intermodal  Center 

Buffalo,  Crossroads  Intermodal  Station 

Dutchess  County,  Loop  System  buses 

East  Hampton,  elderly  and  disabled  buses  and  vans 

Ithaca.  TCAT  bus  technology  improvements 

Long  Island,  CNG  transit  vehicles  and  facilities 

Mmeola/Hicksvillc,  LIRR  Intermodal  Centers 

Rensselaer,  C 1 08NY  Rensslaer  Intermodal  Bus  Facility 

Riverhead,  elderly  and  disabled  buses  and  vans 

Rome,  Intermodal  Center 

Shelter  Island,  elderly  and  disabled  buses  and  vans 

Smithtown,  elderly  and  disabled  buses  and  vans 

Southampton,  elderly  and  disabled  buses  and  vans 

Southold.  elderly  and  disabled  buses  and  vans 

Suffolk  County,  elderly  and  disabled  buses  and  vans 


FY  1999 

FY  2006 

1.000.000 

1,000,000 

6.800.000 

8,200,000 

1.250.000 

1.250.000 

5,000,000 

5,000,000 

1,250,000 

1.250.000 

250.000 

1.250,000 

1.250,000 

2,500,000 

2,500,000 

7,000,000 

11,500,000 

600,000 

10,000,000 

13.500,000 

1,000,000 

1,000,000 

500,000 

500,000 

500,000 

500,000 

6,000,000 

10,000.000 

1.250,000 

1,250,000 

3.340,000 

3,339,000 

1,500.000 

1,500,000 

321.000 

1.750,000 

1,750,000 

1.250.000 

1.250,000 

1.250.000 

1,250,000 

1.250.000 

1,250,000 

1,250.000 

1,250,000 

2,250,000 

2,250,000 

1,250.000 

1.250.000 

225.000 

800,000 

2.000.000 

2.000,000 

1.000.000 

521.000 

521.000 

100.000 

1.250.000 

1.250.000 

1.250,000 

1.250.000 

1.250.000 

1.250,000 

1.000,000 

6,000.000 

125,000 

400.000 

100.000 

125,000 

125,000 

100,000 

100,000 

34542 

Federal  Reoister/Vol.  63.  No.  121 /Wednesday.  June  24.  1998/Notices 

Page3of4pagM 

TABLE  7 

\/0L 
6  3 

FEDERAL  TRANSIT  ADMINISTRATION 

1 

TEA  21  ALTHORIZED  BUS  CAPITAL  PROJECTS 

1 

STATE 

PROJECT 

FY  1999 

FY  2000 

88  NY 

Utica  and  Rome,  bus  facilities  and  buses 

500,000 

89  NY 

Utica,  Union  StatKXi 

2.100.000 

2.100,000 

90  NY 

Westchester  County,  Bee-Line  transit  system  farcboxcs 

979,000 

979,000 

91  NY 

Westchester  County,  Bee-Line  transit  system  shuttle  buses 

1,000.000 

1,000.000 

92  NY 

Westchester  County,  EXDT  amculated  buses 

1.250.000 

1.250.000 

93  NY 

New  Yoric,  West  72nd  St  Intermodal  Station 

1.750.000 

1,750.000 

ISS 

93  NY 

Cleveland,  OH  Tnskett  Garage  bus  maintenance  facility 

625.000 

625.000 

94  OH 

Dayton.  OH  Multimodal  Transportation  Center 

625.000 

625,000 

95  OK 

Oklahoma  statewide  bus  faciimcs  and  buses 

5,000.000 

5,000.000                           ! 

96  OR 

Lane  County,  Bus  Rapid  Transit 

4.400,000 

4,400,000 

97  OR 

98  PA 

PrutliinH     Tn>Met  biiS£S 

1.750.000 

1.750.000                           j 

1 

Allegheny  County,  PA  buses 

0 

1,500,000                           1 

2 

99  PA 

Altoona.  Metro  Transit  Authonty  buses 
and  transit  system  unprovcmcnts 

842,000 

842.000                           J 

1 

100  PA 

Altoona.  Metro  Transit  Authonty  Logan  Valley  Mall 
Suburban  Transfer  Center 

80,000 

1 

101  PA 

Altoona.  Metro  Transit  Authonty  Transit  Center  unprovcuKiits 

424,000 

102  PA 

Altoona.   Pedestnan  Crossover 

800,000 

103  PA 

Armstrong  County-Mid-County,  PA  bus  focilities  and  buses 

150.000 

150.000 

104  PA 

Bradford  County,  Endless  Mountain  Transportation  Authonty  buses- 

1. 000.000 

» 

105  PA 

Cambna  County,  bus  facilities  and  buses 

575.000 

575.000 

106  PA 

Centre  Area,  Transportation  Authonty  buses 

1.250,000 

1,250.000                           j 

1  CT 

107  PA 

Chambcrsburg.  Transit  Authonty  buses 

300.000 

JE 

108  PA 

Chambersburg,  Transit  Authonty  Intermodal  Center 

1,000,000 

109  PA 

Chester  County,  Paoli  Transportation  Center 

1,000.000 

1.000.000 

110  PA 

Crawford  Area,  Transponation  buses 

500,000 

O  A 

111  PA 

Erie,  Metropolitan  Transit  Authonty  buses 

1,000,000 

1.000.000 

£.H 

112  PA 

Fa>ette  County,  Intermodal  Facilities  and  buses 

1,270.000 

1.270.000 

113  PA 

114  PA 

Lackawanna  County,  Transit  System  Duscs 
Mercer  County,  buses 

600.000 
750,000 

600,000 

115  PA 

Monroe  County,  Transportation  Authonty  buses 

1,000,000 

116  PA 

Philadelphia.  Frankford  Transportation  Center 

5.000,000 

5.000.000 

117  PA 

Philadrlphia,  Intermodal  30th  Street  Station 

1.250.000 

1,250,000 

118  PA 

Philadelphia,  Regional  Transportauon  System  for  Elderly  and  Disabled 

750.000 

1998 

119  PA 

Rrading,  BARTA  Intermodal  Transportation  Facility 

1,750.000 

1,750,000 

120  PA 

Red  Rose,  Transit  Bus  Terminal 

1,000,000 

121  PA 

Robinson,  Towne  Center  Intermodal  Facility 

1.500.000 

1.500.000 

122  PA 

Somerset  County,  bus  Eacihtics  and  buses 

175.000 

175.000 

123  PA 

Towamencin  Township,  Intermodal  Bus  Transportation  Center 

1.500,000 

1,500,000 

124  PA 

Washmgton  County,  Intermodal  Facilities 

630,000 

630.000 

125  PA 

Westmoreland  County,  Intermodal  Facility 

200,000 

200.000 

126  PA 

Wilkes-Barrc,  Intermodal  Facility 

1.250.000 

1.250.000 

127  PA 

Williamsport,  Bus  Facility 

1.200.000 

1.200,000 
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TABLE  7 


FEDERAL  TRANSIT  ADMINISTRATION 


TEA  21  AUTHORIZED  BUS  CAPITAL  PROJECTS 


STATE  PROJECT 

128  PR  San  Juan,  Puerto  Rico  Intennodal  access 

129  RI  Providence,  RI  buses  and  bus  maintenance  facility 

130  SC  South  Carolina  statewide  Vutuai  Traitfit  Enterprise 

13 1  SD  South  Dakota  statewide  bus  facihues  and  buses 

132  TX  Austin,  buses 

133  TX  Texas  statewide  small  urban  and  rural  buses 

134  UT  Ogden,  Inlermodal  Center 

135  UT  Utah  Transit  Authonty,  UT  Intemjodal  Facilities 

136  UT  Utah  Transit  Authonty/PaA  City  Transit,  UT  buses 

137  VA  Alexandria,  bus  mamtcnance  facility 

138  VA  Alexandna,  King  Street  Station  access 

139  VA  Hamsonburg,  buses 

140  VA  Lynchburg,  buses 

141  VA  Richmond,  GRTC  bus  raamtenance  facility 

142  VA  Roanoke,  buses 

143  WA  Everett,  Mulnmodal  Transportation  Center 

144  W A  Grant  County,  buses  and  vans 

145  WA  Mount  Vernon,    Multimodal  Center 

146  WA  Seattle,  Interaiodal  Transportauon  Terminal 

147  WI  Milwaukee  County,  buses 

148  Wl  Wisconsm  statewide  bus  facilities  and  buses 

149  WV  Huntmgton,  Intermodal  Facility 

150  WV  West  Virgmia  statewide  Intermodal  Facility  and  buses 

151  Fuel  cell  bus  and  bus  mamtenance  facility 

152  Bus  testmg  facilibes  program 

SUBTOTAL 


FY  1999 

600,000 
2,250.000 
1.220,000 
1.500.000 
1.250,000 
4,000.000 

800,000 
1,500,000 
6.500,000 
1,000,000 
1,100.000 

200,000 

200,000 
1,250,000 

200,000 
1,950,000 

600,000 
1,750,000 
1.250.000 
4.000,000 
8,000,000 
8.000,000 
5.000.000 
4.850.000 
3.000.000 


FY  2000 

600,000 
3,294,000 
1,220,000 
1.500.000 
1.250.000 
4.500,000 

800,000 
1,500.000 
6,500.000 
1.000.000 


1.250,000 

1.950.000 

1.750.000 
1,250.000 

6.000,000 
12.000,000 
12,000,000 
5.000.000 
4.850,000 
3.000,000 


239^7,000   256^90,000 


1  NY  Broome  County,  Buses  and  Related  Equipment 

2  NY  Long  Beach,  Central  Bus  Facility 

3  NY  Long  Island,  Vehicles  and  Facilities 

3  NY  Rennslear,  Intermodal  Bus  Facility 

4  NY  Rochester,  Central  Bus  Facility 

6  WA  Everett.  Multimodal  Transportauon  Center 


2.700.000 

2.700.000 

750.000 

750.000 

3.050,000 

3,050.000 

4.000,000 

2.500,000 

12,500,000 

1.000.000 

1,000.000 

SUBTOTAL 


24,000.000      20,000,000 


TOTAL 


263^7,000  276^90,000 
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TABLES 

FFDERAL  TRANSIT  ADMINISTRATION  -  Fiscal  Years  1998-2003 
Apportionment  Formula  for  Sections  530"'  and  5311  Formula  Programs 

Percent  of  Funds  and  W  eighting  Factors 

Section  531 1  Non-urbanized  Areas  (Allocated  to  states  based  on  each  state's 

5  50%  nonurbanized  area  population) 

Section  5307  Urbanized  Areas 

94  50% 


(UZA)  Population 

50,000-199,000 
(Apportioned  to 
Governors) 


9  32% 


50%  -  population 

50%  -  population  x  density 

[density  =  inhabitants  /  square  mile] 


>200,000 
(Apportioned  to 
UZAs) 


90  68% 


33.29%  ("Fixed  Guideway"  Tier*) 

95  61%  [at  least  0.75%  ofthese  funds  for  each  UZA 
with  commuter  rail  &  pop  >  750,000] 
60%  -    fixed  guideway  revenue  vehicle  miles 
40%  -    fixed  guideway  route  miles 
4.39%   ("Incentive"  Portion  of  Tier) 

[at  least  0.75%  ofthese  funds  for  each  UZA 
with  commuter  rail  &  pop  >  750,000] 
^~  fixed  guideway  passenger  miles  x 

fixed  guideway  passenger  miles  /  operating  cost 

66  71%  ("Bus"  Tier) 
90  8% 

73.39%  for  UZAs  with  pop  >1,000,000 
50%  -  bus  revenue  vehicle  miles 
25%  -  population 
25%  -  population  x  density 
26  61%  for  UZAs  pop.  <  1,000.000 

50%  -  bus  revenue  vehicle  miles 
25%  -  population 
25%  -  population  x  density 
9  2%  ("Incentive"  Portion  of  Tier) 
~  bus  passenger  miles  x  _ 

bus  passenger  miles  /  operating  cost 

CFOIIMULSM04A) 


^Includes  all  fixed  guideway  modes,  such  as  heavy  rail,  commuter  rail,  light  rail,  trolleybus,  aerial  tramway, 
inclined  plane,  cable  car,  automated  guideway  transit,  ferryboats,  exclusive  busways,  and  HOV  lanes 
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TABLE  9 

FEDERAL  TRANSIT  ADMINISTRATION  -  Fiscal  Years  1998-2003 
Apportionment  Formula  for  Section  5309  Fixed  Guideway  Modernization  Program 


Tierl 


Tier  2 


Tier  3 


Tier  4 


First  S497.700.000  to  the  foUowine  areas: 

Baltimore  $      8,372,000 

Boston  38,948,000 

Chicago/N.W.  Indiana  78,169,000 

Cleveland  9,509,500 

New  Orleans  1,730,588 

New  York  176,034,461 

N.  E.  New  Jersey  50,604,653 

Philadelphia/So.  New  Jersey  58,924,764 

Pittsburgh  13,662,463 

San  Francisco  33,989^71 

SW  Connecticut  27,755,000 

Neit  S70.000.000  as  follows:        Tier  2(A):  50  percent  is  allocated  to  areas  identified 
in  Tier  1  and  Tier  2(B):  50  percent  to  other  urbanized  areas  with  fixed  guideway 
tiers  in  operation  at  least  seven  years.    Funds  are  allocated  by  the  Urbanized  Area 
Formula  Program  fixed  guideway  tier  formula  factors  that  were  used  to  apportion 
funds  for  the  fixed  guideway  modernization  program  in  FY  1997. 

Next  S5.700.00  as  follows:        Pittsburgh  61.76%;  Qeveland    10.73%; 

New  Orleans    5.79%  and  21.72%  is  allocated  to  all  other  areas  in  Tier  2(B)  by  the 

same  fixed  guideway  tier  formula  factors  used  in  fiscal  year  1997. 

Next  S186.600.000  as  follows:      All  eligible  areas  using  the  same  year  fixed  guideway 
tier  formula  factors  used  in  fiscal  year  1997. 


Tiers 


Tier  6 


Tier  7 


Next  S70.000.000  as  follows:       65  %  to  the  1 1  areas  identified  in  Tier  1 ,  and  35  % 
to  all  other  areas  using  the  most  current  Urbanized  Area  Formula  Program  fixed 
guideway  tier  formula  factors.    Any  segment  that  is  less  than  7  years  old  in  the  year 
of  the  apportionment  will  be  deleted  from  the  data  base. 

Next  S50.000.000  as  follows:     60  %  to  the  1 1  areas  identified  in  Tier  1,  and  40  % 
to  all  other  areas  using  the  most  current  Urbanized  Area  Formula  Program  fixed 
guideway  tier  formula  factors.    Any  segment  that  is  less  than  7  years  old  in  the  year 
of  the  apportionment  will  be  deleted  from  the  data  base. 

Remaining  amounts  as  follows:    50  %  to  the  1 1  areas  identified  in  Tier  1 ,  as  and 
50  %  to  all  other  areas  using  the  most  current  Urbanized  Area  Formula  Program 
fixed  guideway  formula  factors.  Any  segment  that  is  less  than  7  years  old  in  the  year 
of  the  apportionment  will  be  deleted  from  the  data  base. 
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TABLE  10 

FEDERAL  TRANSIT  ADMINSTRATION  -  Fiical  Yean  1999-2003 

Apportionment  Formula  for  the  Section  5308  Clean  Fuels  Formula  Program 

Percent  of  Funds  and  Factora: 

2/3  to  areas  >  1,000,000  population 

50%  apportioned  to  each  eligible  applicant  based  on  an  amount  equal  to  the  ratio  between: 

Number  of  vehicles  in  bus  fleet  of  ehgible  applicant 
(weighted  by  seventy  of  nonattainment  area),  and 

Total  number  of  vehicles  in  bus  fleets  of  all  eligible  projects  (weighted  by  average 
seventy  of  nonattainment  of  all  areas  with  eligible  projects) 

50%  apportioned  to  each  eligible  apphcant  ui  an  amount  based  on  the  ratio  between  : 

Number  of  bus  passenger  miles  of  eligible  applicant 
(weighted  by  severity  of  nonattainment  area),  and 

Total  number  of  bus  passenger  miles  of  all  eligible  projects  (weighted  by  severity  of 
nonattainment  of  all  areas  with  eligible  projects) 

1/3  to  areas  <  1,000,000  population 

50%  apportioned  to  each  eligible  applicant  m  an  amount  equal  to  the  ratio  between: 

Number  of  vehicles  in  bus  fleet  of  eligible  apphcant 
(weighted  by  seventy  of  nonattainment  area),  and 

The  number  of  vehicles  in  bus  fleets  of  all  eligible  projects 

(weighted  by  severity  of  nonattainment  of  all  areas  with  eligible  projects) 

50%  apportioned  to  each  eligible  applicant  in  an  amount  equal  to  the  ratio  between: 

Number  of  bus  passenger  miles  of  designated  reapient 
(weighted  by  seventy  of  nonattainment  area),  and 

Total  number  of  passenger  nules  of  all  eligible  projects 
(weighted  by  seventy  of  nonattainment  of  all  areas) 

Weighting  Severity  Factors 

0  maintenance  area  for  ozone  or  cartwn  monoxide 

1  marginal  ozone  nonattainment  area  or  marginal  carbon  monoxide  nonattainment  area 

2  moderate  ozone  nonattainment  area  or  moderate  carbon  monoxide  nonattainment  area 

3  senous  ozone  nonattainment  area  or  senous  cartx>n  monoxide  nonattainment  area 

4  severe  ozone  nonattainment  area  or  severe  carbon  monoxide  nonattainment  area 

5  extreme  ozone  nonattainment  area  or  extreme  caibon  monoxide  nonattainment  area 


Additional  adjustment  for  caibon  monoxide: 

1.2         If  nonattainment  or  maintenance  for  ozone  and  nonattainment  for  caibon  monoxide 

Additional  formula  limitation 

Areas  >  1 .000,000  population,  grants  cannot  exceed  S25,000.000 
Areas  <  1,000.000  populaUon,  grants  cannot  exceed  SI 5,000,000 

5%  must  be  apportioned  for  purchase  or  construction  of  hybrid  electric  or  battery-powered  buses,  or 
facilities  designed  to  service  them.  mwirt 
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TABL£11 


FEDERAL  TRANSIT  ADMINISTRATION  -  Unit  Values  of  Data 
Fiscal  Year  1998  Revised  Formula  Grant  Apportionments 


Section  5307  Urbanized  Area  Formula  Program  -  Bus  Tier 
Urbanized  Areu  Over  14N)0,000: 


PopulatkHi ~ 

PopuUtioa  I  Density  .^^..... 
Bui  Revenue  Veliicie  Mile 


Urbanized  Areas  Under  13M,000: 


FY  1998  REVISED 
APPORTIONMENTS 


$2.43230127 
$0.00062384 
$0.34399714 


Population 

PopulatiMi  I  DcBiity 

Bus  Revenue  Vehkk  Mik . 


But  Incentive  (PM  dcno4cs  PaMcnger  Mile): 

iMiJ'&Lx  Bm  f  M  - 

Operating  Cost 

Section  5307  Urbanized  Area  Formula  Program  -  Fixed  Guideway  Tier 
Fixed  Guideway  Revenue  Vehicle  Mik . 
Filed  Guideway  Route  Mile  , 


-    ConiHialcr  Rail  Fto*r . 
Fixed  Guideway  Incentive: 


Filed  Guideway  PM  x  Fixed  Guidewav  PM 
Operating  Cost 
-  Commuter  Rail  Incentive  Floor  ...^.^ 


$4^75,646 


S22M60 


Section  5307  Urbanized  Area  Formula  Program  -  Areas  Under  200,000 

Population „.......,«.^....^.......^.^-~~..~.~-^.~. 

Population  x  Density -^ 

Section  5311  Nonurbanized  Area  Formula  Program 
Areas  Under  50,000 

Population  ~~. ~. 


Section  5309  Capital  Program  -  Fixed  Guideway  Modernization 


Tier  2 


Tier  3 


Tier  4 


Legislatively  Specified  Areas: 
Revenue  Vehicle  Mik 
Route  Mik 
Other  Areas: 

Revenue  Vehkk  Mik 
Route  Mik 


S0.03043443 
$2,12143 

SO.  16377360 

$4,772.78 


$2.19812693 
$0.00096805 
$0.42187650 


$0.00412001 


$0.46437788 
$26,371 


$0.00039880 


$3.96867133 
$0.00198314 


S1.46340428 


Tkr5 


$0.00579309 
$168.83 


AD  Areas: 

$1.13683131    $0.02123520 
$7,832.52        $1,511.88 

$0.08319803 
$3,123.10 
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Indusioo  or  exdusKXi  from 

this  list  has  no  legal 

significance. 


RULES  GOING  INTO 
EFFECT  JUNE  24,  1998 

AGRICULTURE 

DEPARTMEN"^ 

Animal  and  Plant  Health 
insoection  Service 

Interstate  transportation  o< 
animals  and  animal  products 
(quarantine): 
Bruceltosis  in  swine — 
State  and  area 
dassifications;  published 
6-24-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bromide  ion  and  residual 

bromine,  etc.; 

recodification:  published  6- 

24-98 
Rudioxonii;  published  6-24- 

98 
Hydrogen  peroxide 

Correction;  published  6- 
24-98 
Peroxyacetic  add 

Correction;  published  6- 
24-98 

Tebutenozide;  published  6- 
24-98 

Superfund  program: 

National  oil  and  hazardous 
substances  continger)cy 
plan — 

National  pnorities  list 
update;  published  6-24- 
98 

INTERIOR  DEPARTMENT 

Supplemental  standards  of 
ethical  conduct  lor 
Department  employees; 
published  6-24-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

redamation  plan 

submissions: 

Missoun;  published  6-24-98 

Virginia;  published  6-24-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  5-20-98 


Allison  EngHie  Co.; 

puMshtd  6-9-98 
Emprasa  Brasileira  de 

Aeronautica.  SA; 

publls^ed  5-20-98 

UNfTED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
J-1  students  wtiose  financial 
support  IS  from  Indonesia, 
South  Korea.  Malaysia. 
Thailand,  or  Ptiilippines; 
employment  requirements 
temporarily  suspended; 
published  6-24-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineehng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineehng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineehng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineehng 
and  ranvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 

Act;  implementation: 

Accessibility  guidelines — 

Detectable  warnings  at 

curb  ramps,  hazardous 

vehicular  areas,  and 


reflectir>g  pools; 
comments  due  by  7-1- 
98:  putjlished  6-1-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Erxlangered  and  threatened 

speaes: 

Critical  hat)itat  designation — 

West  Coast  steelhead. 

Chinook,  chum,  and 

sodceye  salmon; 

heanngs;  comments 

due  by  6-30-98; 

published  6-4-98 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exdusive  Economic 
Zone — 
Pacific  halibut  and  red 

king  crab;  comments 

due  by  6-30-98; 

published  6-4-98 
Caribbean,  Gulf  and  South 
Atlantic  fisheries — 
Caribbean  Fishery 

Management  Coundl; 

hearings;  comments 

due  by  6-30-98; 

published  6-1-98 
Gulf  of  Mexico  stone 

aab;  comments  due  by 

6-29-98;  published  5-14- 

98 
Carribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  shrimp; 

comments  due  by  6-29- 

98;  published  4-30-98 
Marine  mammals: 
Endar>gered  fish  or  wikflife — 
"Harm"  definition; 

comments  due  by  6-30- 

98:  published  5-1-98 

COMMOOrTY  FUTURES 
TRADING  COMMISSION 

Practice  and  procedure: 
Miscellaneous  amendments; 
comments  due  by  7-2-98; 
published  6-5-98 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
and  benefits;  daims 
and  effective  dates; 
comments  due  by  6-29- 
98;  published  4-29-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Practice  and  procedure: 
Publk:  access  to  information 
and  electronic  filing; 
comment  request  and 
technical  conference; 
comments  due  by  6-30- 
98;  published  5-19-98 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Ambient  air  quality 
standards,  national — 

Particulate  rnatter  cntena 
review,  call  lor 
information,  comments 
due  by  6-30-96; 
published  4-16-98 
Air  programs,  approval  and 
promulgation.  State  plans 
for  designated  taalities  and 
pollutants: 

Wyoming;  comments  due  t)y 
7-1-98:  published  6-1-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Common  carrier  services: 

Telecommunications  Ad  of 
1996;  implementation — 
Telecommunications 
services,  equipment, 
and  customer  premises 
equipment;  access  by 
(jersons  wrth  disabilities; 
comments  due  by  6-30- 
98;  published  5-22-98 
Radio  stations;  table  of 
assignments: 

Texas  et  al.;  comments  due 
by  6-29-98;  published  5- 
19-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Hazardous  mitigation  grant 
program;  comments  due 
by  6-30-98;  published  5-1- 
98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Bank  diredors  eledion 
process;  comments  due 
by  6-29-98;  published  5- 
13-98 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Freedom  of  Information  Ad; 
implementation;  comments 
due  by  7-1-98;  published  6- 
1-98 
Thrift  savings  plan: 
Loan  program;  submission 
of  false  information; 
written  allegation 
investigation  process; 
comments  due  by  7-1-98; 
published  6-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  produdion  aids, 
and  sanitizers — 
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Sultosucdnic  actd  4-es1er 
with  polyethylene  glycxjl 
nonylphenyl  ether, 
disodium  salt; 
comments  due  by  7-1- 
98;  published  6-1-98 
Medical  devices: 
Humanitanan  use  devices; 
comments  due  by  7-1-98; 
published  4-17-98 
Natural  rubber-containing 
medical  devices;  user 
labeling;  comments  due 
by  7-1-98;  published  6-1- 
98 
User  medical  devices  and 
persons  who  refurbish, 
recondition,  rebuild, 
service  or  remarket  such 
devices;  compliance  policy 
guides  review  and 
revision;  comments  due 
by  6-29-98;  published  3- 
25-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
HUD-owned  properties: 
HUD-acquired  single  lamily 
property  disposition; 
comments  due  by  6-29- 
98;  published  &-29-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Indiana;  comments  due  by 
6-29-98;  published  5-29- 
98 
North  Dakota;  comments 
due  by  7-2-98;  published 
6-17-98 
JUSTICE  DEPARTMENT 
Amencans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
comments  due  by  7-1- 
98;  published  6-1-98 
Communications  Assistance 
for  Law  Enforcement  Act; 
implementation: 
Significant  upgrade  or  major 
modification;  definition; 
comments  due  by  6-29- 
98;  published  4-28-98 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Construction  contract 
partnering;  comments  due 
by  6-29-98;  published  4- 
29-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Registration  form  for 

insurance  company 

separate  accounts 

registered  as  unit 

investment  trusts  that 

offer  vanable  life 

insurance  poliaes; 

comments  due  by  7-1-98; 

published  3-23-98 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 

Application  fees  and 
r>onimmigrant  visas 
issuance;  visa  fee  waivers 
for  aliens  who  will  be 
engaged  in  charitable 
activities;  comments  due 
by  6-30-98;  published  5-1- 
98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
arxl  benefits;  claims 
and  effective  dates, 
comments  due  by  6-29- 
98;  published  4-29-98 

TRANSPORTATION 
DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
comments  due  by  7-1- 
98;  published  6-1-98 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  earner  certification  and 
operations: 

Pressurized  fuselages; 
repair  assessment; 


comments  due  by  7-2-98; 
published  4-3-98 
Airworthiness  directives: 
Airtxis;  comments  due  by  6- 

29-98;  published  5-28-98 
British  Aerospace; 
comments  due  by  7-3-98; 
published  5-29-98 
Domier;  comments  due  by 
6-29-98;  published  5-28- 
98 
Fokker;  comments  due  by 
6-29-98;  published  5-28- 
98 
New  Piper  Aircraft,  Inc.; 
comments  due  by  7-1-98; 
published  4-23-98 
Pilatus  Aircraft  Ltd.; 
comments  due  by  7-3-98; 
published  5-29-98 
Pilatus  Bntten-Norman  Ltd.; 
comments  due  by  7-3-98: 
published  5-28-98 
Pratt  &  Whitney;  comments 
due  by  6-30-98;  published 
5-1-98 
Class  D  and  E  airspace, 
comments  due  by  7-1-98; 
published  5-19-98 
Class  E  airspace;  comments 
due  by  6-29-98;  published 
5-15-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  earner  safety  standards: 
Hazardous  matenals 
transportation — 
Uniform  forms  and 
procedures  for 
registration; 
recommendations; 
report  availability; 
comments  due  by  6-29- 
98;  putjlished  3-31-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
and  tjenefits;  daims 
and  effective  dates; 
comments  due  by  6-29- 
98;  published  4-29-98 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servk»)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpi/ 
www.nara.gov/1edreg. 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpV/ 
www.access.gpo  gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

S.  423/P.L  105-182 

To  extend  the  legislative 
authonty  for  the  Board  of 
Regents  of  Gunston  Hall  to 
establish  a  memonal  to  honor 
George  Mason.  (June  19, 
1998;  112  StaL  516) 

S.  1244/P.L.  105-183 

Religious  Lit>erty  and 
Chantabie  Donation  Protection 
Act  of  1998  (June  19.  1998; 
112  Stat.  517) 

Last  List  lune  18.  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc^lucky.fed.gov  with 
the  text  message 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
public  tav«.  The  text  of  laws 
is  not  available  through  this 
servrce.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Public  Laws 


105th  Congress.  2nd  Session.  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo.gov/nara/index.html 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service   ■ 
See  Federal  Crop  Insurance  Corporation 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  UtiUties  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Animal  welfare: 
Horse  protection  certified  designated  qualified  person 
(DQP)  programs  and  hcensed  DQPs.  34628 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34634 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  34651- 
34652 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Adnunistration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  34630- 
34633 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Meetings: 
Future  agriculture  and  food  systems  initiative; 
stakeholders,  34628-34629 

Defense  Department 

RULES 

Acquisition  regulations: 
Streamlined  research  and  development  contracting, 
34605-34606 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34635,  34636 
Submission  for  OMB  review;  comment  request,  34636 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
Local  educational  agencies  in  Montana  and  Oklahoma; 
comprehensive  local  reform  assistance,  34636- 
34637 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 


NOTICES 

Natural  gas  exportation  and  importation: 

H.Q.  Energy  Services  (U.S.)  Inc.,  et  al.,  34637-34638 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capabihty: 
Self-certification  filings — 
Androscoggin  Energy  L.L.C,  34638 

Energy  Efficiency  and  Renewable  Energy  Office 

PRO(>OSED  RULES 

Energy  conservation: 
Commercial  and  industrial  equipment,  energy  efficiency 
program — 
Electric  motors;  test  procedures,  labeling,  and 
certification  requirements,  34758-34766 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa,  34600-34602 
Washington,  34602-34603 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa,  34618 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 
Transportation  equipment  cleaning,  34686-34746 

NOTICES 

Water  pollution  control: 
Regional  nutrient  criteria  development;  national  strategy; 
availabiUty,  34648-34650 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

AERMACCHI  S.p.A.,  34555-34556 

Airbus,  34562-34563,  34556-34558,  34576-34578, 
34580-34581,  34589-34590 

Bombardier,  34574-34576 

British  Aerospace,  34571-34572,  34591-34592 

Domier,  34572-34574 

Empresa  Brasileira  de  Aeronautica  S.A.,  34558-34560 

Fokker.  34560-34562,  34569-34571,  34581-34583 

McDonnell  Douglas,  34585-34587 

Pilatus  Aircraft  Ltd.,  34565-34567 

Raytheon  Aircraft  Co.,  34563-34564 

Rolls-Royce  Ltd.,  34567-34569,  34578-34580 

Saab,  34583-34585,  34587-34589 
PROPOSED  RULES 

Airworthiness  standards: 
Rotocraft;  normal  category — 
Maximum  weight  and  passenger  seat  limitation,  34610- 
34615 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  34679-34680 
Passenger  facility  charges;  applications,  etc.: 
Des  Moines  hitemational  Airport,  lA,  34680 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Telecommunications  Act  of  1996;  implementation — 
In-region.  interstate  domestic  interLATA  services  by 
Bell  Operating  companies:  non-accounting 
safeguards,  etc.;  correction,  34603-34604 
Radio  stations;  table  of  assignments: 

Illinois.  34604 

Virginia,  34604-34605 
PROPOSED  RULES 

Conducted  emission  limits;  inquiry.  34618-34619 
Radio  stations;  table  of  assignments: 

Mississippi.  34622 

New  Mexico.  34622-34623 

Oklahoma.  34622 

Washington  and  Oregon.  34620-34621 

Wyoming.  34619-34622 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34650 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Tobacco.  34549-34553 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  34650 


Federal  Trade  Commission 

RULES 

Hart-Scott-Rodino  Antitrust  Improvement  Act: 
Premerger  notification;  reporting  and  waiting  period 
requirements.  34592-34594 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34681 

Fish  and  Wildlife  Service 

NOTtCES 

Endangered  and  threatened  species  permit.  34659-34660 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Golden-cheeked  warbler,  34660 
Marine  mammals  permit  applications,  34660-34661 

Food  and  Drug  Administration 

NOTICES 

Debarment  orders: 

Kostas,  Constantino  I.,  34652-34655 
Meetings: 

Anti-Infective  Drugs  Advisory  Committee.  34655 

Arthritis  Advisory  Committee,  34655 

Dermatologic  and  Ophthalmic  Drugs  Advisory 
Committee.  34655-34656 


Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  34638-34642 
Environmental  statements;  availability,  etc.: 

Maritimes  &  Northeast  Pipeline,  L.L.C.,  34646-34647 

Southern  Natural  Gas  Co..  34647 
Applications,  hearings,  determinations,  etc.: 
.  Avery  Hydroelectric  Associates.  34642 

CNG  Transmission  Corp..  34642 

Columbia  Gulf  Transmission  Co..  34642-34643 

El  Paso  Natural  Gas  Co..  34643 

Great  Lakes  Gas  Transmission  Partnership.  34643 

Hadley  Falls  Associates,  34643-34644 

Inter-American  Energy  Corp.,  34644 

Lakeport  Hydroelectric  Associates,  34644 

Northern  Border  Pipeline  Co.,  34644 

Silver,  James  E.,  34645 

Susquehanna  Power  Co.  et  al.,  34645 

Transcontinental  Gas  Pipe  Line  Corp..  34645-34646 

Tuscarora  Gas  Transmission  Co..  34646 

Utica  Power  Authority  et  al..  34647-34648 

Federal  Maritime  Commission  — 

NOTICES 

Agreements  filed.  34651 
Freight  forwarder  licenses: 
IFS  Film  Services,  Inc.,  34651 


Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers.  34651 


Grain  Inspection,  Packers  and  Stockyards  Administration 

RULES 

Grain  inspection: 
Official  moisture  meters;  tolerances,  34554-34555 

NOTICES 

Grain  inspection: 
Official  moisture  meter;  com.  soybeans,  and  sunflower 
seeds.  34629-34630 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Urban  Development  Department 

NOTICES 

Low-income  housing: 
Tax  credits;  qualified  census  tract  designations,  34748- 
34756 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Earned  income  credit  (EIC)  eligibility  requirements, 
34594-34596 
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Income  taxes: 
Earned  income  credit  fEIC)  eligibility  requirements;  cross 

reference,  34615-34616 
Qualified  covered  calls;  special  rules  and  definitions. 
34616-34618 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34681-34684 

International  Trade  Administration 

NOTICES 
.Antidumping: 
Fresh  cut  flowers  from — 
Colombia,  34634-34635 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  34664 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

New  Mexico,  34661 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  34661-34662 

Managenrtent  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  34669-34673 

Minerals  Managennent  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
CFR  subparts  revision;  sections  assigned  new  section 
numbers 
Correction,  34596-34597 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Vehicle  certification — 
Multipurpose  passenger  vehicles  and  Ught  duty  trucks; 
certification  labels  contents  requirements,  34623- 
34624 

National  Institutes  of  Heatth 

NOTICES 

Privacy  Act: 
Systems  of  records,  34656-34659 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish.  34606-34609 
PROPOSED  RULES 

International  fisheries  regulations: 
High  Seas  Fishing  Compliance  Act;  vessel  identification 
and  reporting  requirements,  34624-34627 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  34662- 
34663 


Reports  and  guidance  documents;  availability,  etc.: 
Wildland  fire  management  activities.  34663-34664 

National  Science  Foundation 

NOTICES 
Meetings: 
Social,  Behavioral,  and  Economic  Sciences  Special 
Emphasis  Panel,  34667 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Hudson  Gas  &  Electric  Corp.,  34667-34668 

Meetings: 
Dresden  Nuclear  Power  Station.  Unit  1.  Morris.  IL; 

decommissioning,  34668-34669 
Utility/NRC  interface  licensing;  workshop.  34669 

Office  of  Managenoent  and  Budget 

See  Management  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  34664-34667 

Personnel  Management  Office 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  34674 

Postal  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Conduct  of  persons  on  postal  property,  34599-34600 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Minnkota  Power  Cooperative.  Inc.,  34630 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc..  34674- 

34676 
Pacific  Exchange.  Inc..  34676-34677 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  34677-34678 

Submission  for  OMB  review;  comment  request,  34678 
Disaster  loan  areas: 

Mississippi,  34679 
Applications,  hearings,  determinations,  etc.: 

Berthel  SBIC,  LLC,  34678 

Bluestem  Capital  Partners  11,  L.P.,  34678 
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Midwest  Mezzanine  Fund  U,  L.P.,  34679 
Sundance  Venture  Partners,  L.P.  n.  34679 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
University  of  Connecticut;  Department  of  Community 
Medicine  and  Health  Care,  34659 

Meetings: 
SAMHSA  special  emphasis  panel,  34659 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Mississippi,  34597-34599 
PROf>OSEO  RULES 

Abandoned  mine  land  reclamation: 
Government-financed  construction;  definition  revision, 
34768-34775 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 

Cost  recovery  procedures — 
Adjustment  factor,  34680 
Railroad  operation,  acquisition,  construction,  etc.: 

Union  Pacific  Railroad  Co..  34680-34681 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 


Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

Uniteo  States  Enrichment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  34684 


Separate  Parts  In  This  Issue 

Partii 

Environmental  Protection  Agency,  34686-34746  • 

Part  ill 

Department  of  Housing  and  Urfban  Development,  34748- 
34756 


IV 

Department  of  Energy,  34758-34766 

PartV 

Department  of  Interior,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  34768-34775 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Thursday,  June  25.  1998 


This  sectKjn  o«  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

RIN  0563-AA84 

General  Crop  Insurance  Regulations, 
Tobacco  (Guaranteed  Plan) 
Endorsement;  and  Common  Croff 
Insurance  Regulations,  Guaranteed 
Tobacco  Crop  Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
guaranteed  tobacco.  The  provisions  will 
be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy,  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  tobacco  (guaranteed  plan) 
endorsement  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  tobacco  (guaranteed 
plan)  endorsement  to  the  1998  and  prior 
crop  years. 

EFFECTIVE  DATE:  July  27,  1998. 
F0«  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Hobnes  Road,  Kansas  City,  MO  64131 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Paperwork  Reduction  Act  of  1995 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collections  of  information  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0563-0053  through 
October  31, 2000. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  effect  of  this  regulation  on  small 
entities  will  be  no  greater  than  on  large 
entities.  Under  the  current  regulations, 
a  producer  is  required  to  complete  an 
application  and  acreage  report.  If  the 
crop  is  damaged  or  destroyed,  the 
insured  is  required  to  give  notice  of  loss 
and  provide  the  necessary  information 
to  complete  a  claim  for  indemnity. 

The  amount  of  work  required  of 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  The  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 


Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FCIC  may  be  brought. 

EBvironmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Backgrouml 

On  Monday,  June  16,  1997,  FQC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  62 
FR  32544  to  add  to  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457), 
a  new  section,  7  CFR  457.136, 
Guaranteed  Tobacco  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1999  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  guaranteed 
tobacco  found  at  7  CFR  401.129 
(Tobacco  (Guaranteed  Plan) 
Endorsement).  FCIC  also  amends  7  CFR 
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part  401  to  limit  its  effect  to  the  1998 
and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  88  comments  were  received 
from  reinsured  companies  and  an 
insurance  service  organization.  The 
comments  received  and  FClC's 
responses  are  as  follows: 

Comment:  An  insurance  service 
organization  recommended  that  FCIC 
either  revise  or  delete  the  definition  iSf 
"approved  yield."  The  commenter 
mentioned  that  since  guaranteed 
tobacco  currently  is  not  an  actual 
production  history  (APH)  crop,  the 
definition  will  be  questioned  by 
insureds  who  do  not  receive  a  copy  of 
the  Code  of  Federal  Regulations  with 
their  crop  insurance  policies. 

Response:  "Approved  yield"  is 
referenced  in  section  3  of  the  Crop 
Provisions,  so  it  must  be  defined. 
Section  3  clearly  indicates  that  an 
approved  yield  is  not  necessary  unless 
required  by  the  Special  Provisions.  As 
written,  if  the  FSA  guaranteed  tobacco 
support  price  program  is  discontinued 
and  guaranteed  tobacco  becomes  an 
APH  crop  in  the  future,  the  Special 
Provisions  could  be  amended  easily  to 
require  an  approved  yield.  Therefore,  no 
changes  have  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
expressed  concern  with  the  definition  of 
"good  farming  practices,"  which  makes 
reference  to  "cultural  practices 
generally  in  use  in  the  county  *  •  • 
recognized  by  the  Cooperative  State 
Research.  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county." 
The  commenters  questioned  whether 
cultural  practices  exist  that  are  not 
recognized  (or  possibly  not  known)  by 
the  Cooperative  State  Research. 
Education,  and  Extension  Service.  The 
commenters  also  indicated  that  the  term 
"county"  in  the  definition  of  "good 
farming  practices"  should  be  changed  to 
"area." 

Response:  FCIC  believes  that  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES) 
recognizes  farming  practices  that  are 
considered  acceptable  for  producing 
guaranteed  tobacco.  If  a  producer  is 
following  practices  currently  not 
recognized  as  acceptable  by  the 
CSREES,  there  is  no  reason  why  such 
recognition  cannot  be  sought  by 
interested  parties.  The  term  "area"  is 
less  definitive  than  the  term  "county" 
and  would  cause  insurance  providers  to 
make  determinations  more  subjective  in 
nature.  Therefore,  no  change  has  been 
made  except  that  the  definition  of  "good 


farming  practices"  has  been  moved  to 
the  Basic  Provisions. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  revising  the  definition  of 
"harvest"  to  include  the  requirement 
that  at  least  20  percent  of  the  production 
guarantee  must  be  cut  on  each  acre  to 
qualify  as  harvested.  Commenters  also 
recommended  that  a  minimum 
appraisal  of  35  percent  of  the 
production  guarantee  be  established  to 
encourage  producers  to  harvest 
damaged  tobacco.  In  some  cases,  it  will 
be  difficult  to  verify  unharvested 
production  due  to  deterioration  of  the 
leaves  before  an  adjuster  works  the  final 
claim.  The  commenters  believe  that 
removal  of  these  requirements  from  the 
current  crop  prov  isions  will  result  in  a 
significant  increase  in  premium  rates. 
Commenters  expressed  concern  that 
FCIC  may  have  overreacted  if  the 
changes  were  made  because  of  one 
lawsuit. 

Response:  FCIC  has  determined  that 
at  least  20  percent  of  the  production 
guarantee  be  cut  on  each  acre  to  qualify 
as  harvested  and  the  35  percent 
minimum  appraisal  for  unharvested 
acreage  is  too  severe.  Producers  should 
not  be  forced  to  incur  the  costs 
associated  with  harvesting  tobacco  acres 
that  may  not  be  marketable.  In  addition. 
FCIC  cannot  ignore  a  court  ruling  that 
such  provisions  are  unenforceable. 
Therefore,  no  change  has  been  made. 

Comment:  An  insurance  service 
organization  asked  if  the  phrase  "if  not 
available"  means  the  season  average 
price  is  not  available  at  all  or  is  not 
available  when  a  claim  for  an  indemnity 
is  processed.  The  commenter  stated  that 
the  market  price  is  never  available  when 
the  tobacco  is  harvested,  only  when  it 
is  marketed. 

Response:  The  term  "if  not  available" 
means  that  the  market  price  is  not 
available  because  no  marketings  of  the 
applicable  insured  type  of  tobacco 
grown  in  the  area  have  occurred.  The 
provision  has  been  clarified 
accordingly. 

Comment:  An  insurance  service 
organization  recommended  deleting 
"marketing  window"  from  the 
definition  of  "practical  to  replant."  The 
commenter  stated  that  guaranteed 
tobacco  is  unlike  other  crops,  such  as 
processor  and  fresh  market  crops,  where 
the  producer  only  has  a  certain  amount 
of  time  to  market  the  crop. 

Response:  FCIC  agrees  that  the 
concept  of  a  "marketing  window"  is 
most  applicable  to  processor  and  firesh 
market  crops  and  recognizes  that 
guaranteed  tobacco  is  unlike  these 
crops.  However,  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 


mandated  that  FCIC  consider  marketing 
windows  in  determining  whether  it  is 
feasible  to  require  planting  during  a 
crop  year.  Therefore  no  change  has  been 
made  except  that  the  definition  of 
"practical  to  replant"  has  been  moved  to 
the  Basic  Provisions. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
expressed  concern  about  the  terms 
"replace"  and  "replacing"  in  the 
definition  of  "replanting."  Commenters 
stated  that  the  terms,  as  used,  seem 
awkward  and  cumbersome. 

Response:  FCIC  believes  that  the 
definition  of  "replanting"  clearly 
describes  the  steps  required  to  replant 
the  crop.  However,  FCIC  has  replaced 
the  phrase  "growing  a  successful 
tobacco  crop"  with  "producing  at  least 
the  guarantee,"  for  clarity. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
recommended  the  unit  division 
guidelines  in  the  proposed  rule  remain 
the  same  in  the  final  rule. 

Response:  FCIC  has  not  changed  the 
unit  division  guidelines. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  removing  any  references 
to  "annual  production  reports"  for  the 
APH  plan.  The  commenters  contend 
that  if  the  FSA  guaranteed  tobacco 
support  price  program  is  changed  or 
eliminated,  it  will  be  necessary  to  revise 
several  provisions  of  the  policy. 

Response:  Section  3(b)  of  these 
provisions  requires  annual  production 
reports  only  when  required  by  the 
Special  Provisions.  The  current  method 
for  establishing  yields  will  continue  for 
the  1998  crop  year.  If  the  guaranteed 
tobacco  support  price  program  is 
discontinued  or  modified  in  future 
years,  these  provisions  provide  an 
alternative  method  for  establishing  the 
production  guarantee.  Therefore,  no 
change  has  been  made.  However,  FCIC 
has  amended  the  definition  of  "support 
price"  to  include  the  possibility  that  the 
tobacco  support  program  may  be 
changed.  If  there  is  not  a  tobacco 
support  program,  FCIC  will  announce    . 
the  average  price  per  pound  for  the  type 

of  tobacco. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  deleting  the  word 
"carryover"  in  section  6.  Commenters 
stated  that  the  basic  premise  of  Multiple 
Peril  Crop  Insurance  coverage  is  to 
insure  actual  planted  acreage  of  the 
crop.  Subtracting  the  carryover 
poundage  would  take  coverage  away 
from  a  planted  crop  which  is  legally 
insurable  (i.e.,  the  carryover  poundage 
has  value  and  is  exposed  to  perils).  This 
could  have  additional  unwanted 


UMI 


Federal  Register/ Vol.  63.  No.  122 /Thursday,  June  25,  1998 /Rules  and  Regulations 


34551 


consequences  by  making  the  insurance 
providers  responsible  for  tracking  and 
placing  value  on  carryover  poundage. 

Response:  Although  producers 
normally  reduce  the  number  of  acres 
grown  in  the  current  crop  year  to 
account  for  carryover  production  from 
the  prior  year,  they  may  instead  elect  to 
reduce  inputs  (fertilizer,  etc.),  thereby 
producing  fewer  pounds  per  acre. 
Further,  to  reduce  the  opportunity  to 
falsely  report  the  amount  of  carryover 
tobacco  at  time  of  loss  adjustment,  the 
amount  of  any  carryover  production 
must  be  reported  on  the  acreage  report. 
Therefore,  no  change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  asked 
if  the  provisions  in  section  8(c)  are 
intended  to  allow  written  agreement 
requests  for  a  type  not  rated  in  the 
actuarial  documents. 

Response:  Section  8(c)  only  references 
a  method  of  planting.  Therefore,  section 
8(c)  does  not  authorize  written 
agreements  for  types  not  rated. 

Comment:  A  remsured  company  and 
an  insurance  service  organization 
question  why  section  9(a)  is  not  as 
precise  as  section  11(a)  of  the  Basic 
Provisions,  which  specifies  "total 
destruction  *  *   *  on  the  unit." 

Response:  FCIC  has  revised  section 
9(a)  to  refer  to  the  total  destruction  of 
the  tobacco  on  the  unit. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  asked 
if  the  current  requirement  that  notice  be 
given  without  delay  if  any  tobacco  is 
damaged  and  will  not  be  sold  through 
an  auction  warehouse  was  removed 
intentionally  from  section  11. 

Response;  Section  14(a)(2)  of  the 
Basic  Provisions  states  that  "•  *  *  you 
must  *  *  •  give  us  notice  within  72 
hours  of  your  initial  discovery  of 
damage  •  •  •"  FCIC  believes  this 
requirement  is  substantially  the  same  as 
requiring  a  notice  "without  delay,"  so 
the  latter  requirement  of  section  11  was 
removed  in  the  proposed  rule. 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
recommended  adding  the  phrase 
"containing  at  least  two  rows"  after  the 
phrase  "at  least  5  feet  wide"  in  section 
11(a).  Commenters  stated  that  a 
representative  sample  of  5  feet  could 
have  only  one  row  in  a  sample  where 
tobacco  is  planted  in  greater  than  30 
inch  rows. 

Response:  FCIC  has  amended  the 
provision  accordingly. 

Comment:  Two  reinsured  companies 
and  an  insurance  organization 
recommended  that  the  word  "resulting" 
be  added  in  section  12(b)(2)  and  the 
reference  "section  12(b)(2)"  be  deleted 
from  section  12(b)(3)  because  reference 


to  the  previous  item  by  number  is 
unnecessary. 

Response:  The  recommendations  do 
not  add  any  additional  clarification  to 
the  provision.  Therefore,  no  change  has 
been  made. 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
recommend  removing  the  words 
"acceptable  production  records"  from 
section  12(c)(1)(D),  if  these  words  relate 
to  other  APH  references  in  these 
provisions. 

Response:  As  stated  in  earlier 
responses,  section  12(c)(1)(D)  will  only 
apply  if  annual  production  reports  are 
required  by  the  Special  Provisions  and 
the  provision  has  been  so  clarified. 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
expressed  concern  that  section 
12(c)(l)(iii)  of  these  provisions  allows 
the  insured  to  defer  settlement  and  wait 
for  a  later,  generally  lower  appraisal. 

Response:  Section  12(c)(lHiii)  allows 
deferment  of  a  claim  only  if  the 
insurance  provider  agrees  that 
representative  samples  can  be  left  or  if 
the  insured  elects  to  continue  to  care  for 
the  entire  crop.  In  either  case,  if  the 
insured  does  not  provide  sufficient  care 
for  the  remaining  crop,  the  original 
appraisal  will  be  used.  Therefore,  no 
change  has  been  made. 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
are  opposed  to  any  reference  to  the 
word  "carryover"  in  section  12(g). 

Response:  Section  12(g)  eliminates  the 
adjustment  of  next  year's  production 
when  the  insurance  provider  agrees  that 
any  carryover  or  current  years'  tobacco 
has  no  market  value  due  to  an  insured 
cause  of  loss.  It  also  eliminates  the 
opportunity  to  falsely  report  that  the 
carryover  and  current  years'  tobacco 
have  no  value  and  thus  increase  the 
indemnity  payment.  This  provision  is 
consistent  with  the  Farm  Service 
Agency's  requirement  that  tobacco 
having  no  value  be  destroyed. 
Therefore,  no  change  has  been  made. 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
suggested  that  the  requirement  to  renew 
a  written  agreement  each  year  should  be 
removed  in  section  13(d).  Tentis  of  the 
agreement  should  be  stated  in  the 
agreement  to  fit  the  particular  situation 
for  the  policy,  or  if  no  substantive 
changes  occur  from  one  year  to  the  next, 
allow  the  written  agreement  to  be 
continuous. 

Response:  Written  agreements  are 
temporary  and  intended  to  address 
unusual  situations.  If  the  condition 
creating  a  need  for  wrritten  agreement 
remains  from  year  to  year,  it  should  be 
incorporated  into  the  policy,  the  Special 


Provisions,  or  the  actuarial  documents. 
Therefore,  no  change  has  been  made 
except  that  the  provisions  for  written 
agreements  have  been  moved  to  the 
Basic  Provisions. 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
asked:  (1)  Why  the  Late  Planting 
Agreement  Option  is  no  longer 
available;  and  (2)  Why  the  late  and 
prevented  planting  language  provisions 
are  not  included  in  the  proposed  rule  as 
they  have  been  in  other  crops.  * 

Response:  A  new  section  13  has  been 
added  to  provide  for  late  planting 
coverage.  Under  section  14,  prevented 
planting  coverage  will  not  be  provided 
for  guaranteed  tobacco  as  set  out  in  the 
Basic  Provisions  because  the  high  cash 
value  per  acre  and  the  hand  labor 
required  to  transplant  tobacco  on 
relatively  small  acreage  enables 
producers  to  plant  sufficient  acreage  to 
maintain  their  production  levels  even 
under  extremely  adverse  weather 
conditions  that  would  prevent  planting 
of  most  other  crops. 

In  addition  to  the  changes  indicated 
above,  FQC  has  made  the  following 
changes: 

1.  Section  1 — Removed  definitions  of 
"days,"  "FSA."  "final  planting  date," 
and  "USDA,"  because  these  definitions 
were  moved  to  the  Basic  Provisions. 
Changed  the  definition  of  "unit"  to 
"basic  unit." 

2.  Section  12(b) — Revised  for 
clarification.  Also,  added  an  example  of 
an  indemnity  calculation  for  illustration 
purposes. 

List  of  Subiects  in  7  CFR  Parts  401  and 
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Crop  insurance.  Guaranteed  tobacco. 
Tobacco  (guaranteed  plan)  endorsement. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  7  CFR  parts 
401  and  457  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  Section  401.129  introductory 
paragraph  is  revised  to  read  as  follows: 

§401.129    Tobacco  (guaranteed  plan) 
endorsement 

The  provisions  of  the  Tobacco 
(Guaranteed  Plan)  Crop  Insurance 


Endorsement  for  the  1990  through  the 
1998  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1998  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

4.  Section  457.136  is  added  to  read  as 
follows: 

§  457. 1 36    Guaranteed  tobacco  crop 
insurance  provisions 

The  Guaranteed  Tobacco  Crop 
Insurance  Provisions  for  the  1999  and 
succeeding  crop  years  are  as  follows: 

FCIC  policies; 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Guaranteed  Tobacco  Crop  Insurance 
Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 
etc. 

1.  Definitions. 

Adequate  stand.  A  population  of  live 
plants  per  unit  of  acreage  that  can  be 
expected  to  produce  at  least  your  production 
guarantee. 

Approved  yield.  The  yield  calculated  in 
accordance  with  7  CFR  part  400.  subpart  G. 
if  required  by  section  3(b)  of  these 
provisions. 

Average  value.  For  appraised  production, 
the  estimated  value  of  all  such  production 
divided  by  the  appraised  pounds.  For 
harvested  production,  the  total  value  of  such 
production  divided  by  the  harvested  pounds. 

Basic  unit.  In  lieu  of  the  definition  in  the 
Basic  Provisions,  a  basic  unit  is  all  insurable 
acreage  of  an  insurable  type  of  tobacco  in  the 
county  in  which  you  have  a  share  on  the  date 
of  planting  for  the  crop  year  and  that  is 
identified  by  a  single  FSA  farm  serial  number 
at  the  time  insurance  first  attaches  under 
these  provisions  for  the  crop  year. 

Carryover  tobacco.  Any  tobacco  produced 
on  the  FSA  farm  serial  number  in  previous 
years  that  remained  unsold  at  th^end  of  the 
most  recent  marketing  year. 

Discount  variety.  Tobacco  defined  as  such 
under  the  provisions  of  the  United  States 
Department  of  Agriculture  tobacco  price 
support  program. 

Fair  market  value.  The  current  year's 
tobacco  season  average  market  price  for  the 
applicable  type  of  tobacco  obtained  from  the 
average  sale  of  tobacco  through  a  market 
other  than  an  auction  warehouse. 


Harvest.  Cutting  or  priming  and  removing 
all  insured  tobacco  from  the  field  in  which 
it  was  grown. 

Hydroponic  plants.  Seedlings  grown  in 
liquid  nutrient  solutions. 

Late  planting  period.  In  lieu  of  the 
definition  in  section  1  of  the  Basic 
Provisions,  the  period  that  begins  the  day 
after  the  final  planting  dale  for  the  insured 
crop  and  ends  1 5  days  after  the  final  planting 
date,  unless  otherwise  specified  in  the 
Special  Provisions. 

Market  price. 

(a)  For  types  11. 12. 13. 14.  21,  22.  23.  31, 
35,  36.  37.  42,  44.  54.  and  55: 

(1)  The  support  price  per  pound  for  the 
insured  type  of  tobacco  as  announced  by  the 
USDA  for  its  tobacco  price  support  program; 
or 

(2)  The  current  year's  season  average 
market  price,  when  available:  if  not  available 
because  the  insured  type  of  tobacco  has  not 
been  marketed  in  the  area,  the  previous 
year's  season  average  market  price  for  the 
applicable  insured  type  tobacco  grown  in  the 
area  for  any  crop  year  a  tobacco  price  support 
program  is  not  in  effect. 

(b)  For  types  32.  41,  51,  52,  and  61,  the 
current  year's  season  average  market  price, 
when  available;  if  not  available  because  the 
insured  type  of  totiacco  has  not  been 
marketed  in  the  area,  the  previous  year's 
season  average  market  price  for  the 
applicable  insured  type  of  tobacco  grown  in 
the  area. 

Planted  acreage.  Land  in  which  tobacco 
seedlings,  including  hydroponic  plants,  have 
been  transplanted  by  hand  or  machine  from 
the  tobacco  bed  to  the  field. 

Pound.  Sixteen  ounces  avoirdupois. 

Priming.  A  method  of  harvesting  tobacco 
by  which  each  leaf  is  severed  from  the  stalk 
as  it  matures. 

Production  guarantee  (per  acre).  Either  the 
numt)er  of  pounds  of  tobacco  for  the  tobacco 
type  and  classification  shown  on  the  county 
actuarial  table,  or  the  approved  yield  as 
provided  in  the  Special  Provisions, 
multiplied  by  the  coverage  level  percentage 
you  elect. 

Replanting.  In  lieu  of  the  definition  in 
section  1  of  the  Basic  Provisions,  performing 
the  cultural  practices  necessary  to  replace  the 
tobacco  plant,  and  then  replacing  the  tobacco 
plant  in  the  insured  acreage  with  the 
expectation  of  producing  at  least  the 
guarantee. 

Season  average  market  price.  The  simple 
average  price  paid  by  buyers  for  a  tobacco 
type  for  all  days  sales  occur  at  public  markets 
during  the  tolwcco  sales  season  in  the  area 
in  which  the  farm  is  located. 

Support  price.  The  average  price  per 
pound  for  the  type  of  tobacco  as  announced 
by  the  USDA  under  its  tobacco  price  support 
program,  or,  if  there  is  no  such  program,  as 
announced  by  FCIC. 

Tobacco  bed.  An  area  protected  from 
adverse  weather  in  which  tobacco  seeds  are 
sown  and  seedlings  are  grown  until 
transplanted  into  the  tobacco  field  by  hand 
or  machine. 

2.  Unit  Division. 

A  unit  will  be  determined  in  accordance 
with  the  definition  of  basic  unit  contained  in 
section  1  of  these  Crop  Provisions.  The 


provision  in  the  Basic  Provisions  regarding 
optional  units  are  not  applicable,  unless 
specified  by  the  Special  Provisions. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  of  the  Basic  Provisions: 

(a)  You  must  select  only  one  price  election 
and  coverage  level  for  each  guaranteed 
tobacco  type  designated  in  the  Special 
Provisions  that  you  elect  to  insure. 

(b)  A  production  report,  if  required  by  the 
Special  Provisions,  must  be  filed  in 
accordance  with  section  3(c)  of  the  Basic 
Provisions. 

4.  Contract  Changes. 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation 
date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  of  the  Basic 

Provisions,  the  cancellation  and  termination 
dates  are  March  15. 

6.  Report  of  Acreage. 

In  addition  to  the  requirements  of  section 
6  of  the  Basic  Provisions,  you  must  report 
any  carryover  tobacco  from  previous  years  on 
the  acreage  report. 

7.  Insured  Crop. 

In  accordance  with  section  8  of  the  Basic 
Provisions,  the  insured  crop  will  be  any  of 
the  toliacco  types  designated  in  the  Special 
Provisions,  in  which  you  have  a  share,  that 
you  elect  to  insure,  and  for  which  a  premium 
rate  is  provided  by  the  actuarial  documents. 

8.  Insurable  Acreage. 

In  addition  to  the  provisions  of  section  9 
of  the  Basic  Provisions,  we  will  not  insure 
any  acreage  under  these  crop  provisions  that 
is: 

(a)  Planted  to  a  discount  variety; 

(b)  Planted  to  a  tobacco  type  for  which  no 
premium  rate  is  provided  by  the  actuarial 
documents; 

(c)  Planted  in  any  manner  other  than  as 
provided  in  the  definition  of  "planted 
acreage"  in  section  1  of  these  Crop 
Provisions,  unless  otherwise  provided  by  the 
Special  Provisions  or  by  written  agreement; 
or 

(d)  Damaged  before  the  final  planting  date 
to  the  extent  that  most  producers  of  tobacco 
acreage  with  similar  characteristics  in  the 
area  would  normally  not  further  care  for  the 
crop,  unless  such  crop  is  replanted  or  we 
agree  that  replanting  is  not  practical. 

9.  Insurance  Period. 

In  accordance  with  the  provisions  of 
section  11  of  the  Basic  Provisions,  insurance 
ceases  at  the  earliest  of: 

(a)  Total  destruction  of  the  tobacco  on  the 
unit; 

(b)  Weighing-in  at  the  tobacco  warehouse; 

(c)  Removal  of  the  tobacco  from  the  field 
where  grown  except  for  curing,  grading, 
packing,  or  immediate  delivery  to  the  tobacco 
warehouse;  or 

(d)  The  calendar  date  for  the  end  of  the 
insurance  period,  which  is: 

(i)  Types  11  and  12— November  30; 

(ii)  Type  13— October  31: 

(iii)  Type  14— October  15; 

(iv)  Types  31  and  36— February  28; 

(v)  Types  21,  35  and  37— March  15; 

(vi)  Types  22  and  23— April  15; 
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(vii)  Type  32— May  15; 

(viii)  All  other  types — April  30. 

10.  Causes  of  Loss. 

In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  insurance 
is  provided  only  asainst  the  following  causes 
of  loss  that  occur  during  the  insurance 
pwriod: 

(a)  Adverse  weather  conditions: 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply, 
if  caused  by  a  f>eril  sfjecified  in  section  10(a) 
through  (g)  that  occurs  during  the  insurance 
period. 

11.  Duties  In  The  Event  of  Damage  or  Loss. 

(a)  In  accordance  with  the  requirements  of 
section  14  of  the  Basic  Provisions,  any 
representative  samples  we  may  require  of 
each  unharvested  tobacco  type  must  be  at 
least  5  feet  wide  (at  least  two  rows),  and 
extend  the  entire  length  of  each  field  in  the 
unit.  The  samples  must  not  be  harvested  or 
destroyed  until  after  our  inspection. 

(b)  If  tobacco  types  11, 12, 13,  or  14  are 
insured  and  you  have  filed  a  notice  of 
damage,  you  also  must  leave  all  tobacco 
stalks  and  stubble  intact  for  our  insp)ection. 
The  stalks  and  stubble  must  not  be  destroyed 
until  we  give  you  written  consent  to  do  so 

or  until  30  days  after  the  end  of  the  insurance 
f)eriod,  whichever  is  earlier. 

12.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee,  by  type  if 
applicable; 

(2)  Multiplying  each  result  in  section 
12(b)(1)  by  the  respective  price  election,  by 
type  if  applicable; 

(3)  Totaling  the  results  of  section  12(b)(2) 
if  there  are  more  than  one  type; 

(4)  Multiplying  the  total  production  to 
count  (see  section  12(c)),  for  each  type  if 
applicable,  by  its  resjjective  price  election; 

(5)  Totaling  the  results  of  section  12(b)(4), 
if  there  are  more  than  one  type; 

(6)  Subtracting  the  results  of  section 
12(b)(4)  from  the  results  of  section  12(b)(2)  if 
there  is  only  one  type  or  subtracting  the 
results  of  section  12(b)(5)  from  the  result  of 
section  12(b)(3)  if  there  are  more  than  one 
type;  and 

(7)  Multiplying  the  result  of  section 
12(b)(6)  by  your  share. 

For  example: 

You  have  100  percent  share  in  1  acre  of 
type  35  (dark  air  cured)  guaranteed  tobacco 


in  the  unit,  with  a  2.000  pounds  f)er  acre 
guarantee  and  a  price  election  of  $2.00  per 
pound.  You  are  only  able  to  harvest  500 
pounds.  Your  indemnity  would  be  calculated 
as  follows: 

(1)  1.0  acre  x  2,000  pounds  =  2,000  pounds 
guarantee; 

(2)  2.000  pounds  x  $2.00  price  election  = 
$4,000.00  value  of  guarantee; 

(4)  500  pounds  X  $2.00  price  election  = 
$1,000.00  value  of  production  to  count; 

(6)  $4 ,000.00 -$1,000.00  =  $3,000.00  loss; 
and 

(7)  $3,000  X  100  percent  =  $3,000 
indemnity  payment. 

(c)  The  total  production  to  count  (pounds 
of  appraised  or  harvested  production 
multiplied  by  the  applicable  price)  for  all 
insurable  acreage  on  the  unit  will  include: 
(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  the  unit  for  any  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes; 

(D)  For  which  you  fail  to  provide 
production  records,  if  required  by  the  Special 
Provisions,  that  are  acceptable  to  us;  or 

(E)  Of  types  11, 12, 13,  or  14  when  the 
stalks  and  stubble  have  been  destroyed 
without  our  consent; 

(ii)  Production  lost  due  to  uninsured 
causes. 

(iii)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon  with  our  consent,  if  you  and  we 
agree  on  the  appraised  amount  of  production. 
Upon  such  agreement,  the  insurance  period 
for  that  acreage  will  end  when  you  put  the 
acreage  to  another  use  or  abandon  the  crop. 
If  agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  value  of 
production  to  count  for  such  acreage  will  be 
the  number  of  pounds  harvested  or  appraised 
production  multiplied  by  the  support  price 
taken  frvm  the  samples  at  the  time  harvest 
should  have  occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  fail  to  provide 
sufficient  care  for  the  samples,  our  appraisal 
made  prior  to  giving  you  consent  to  put  the 
acreage  to  another  use  will  be  used  to 
determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harvested  production  frtjm 
insurable  acreage. 

(d)  Mature  tobacco  production  that  is 
damaged  by  insurable  causes  will  be  adjusted 
for  quality  based  on  the  USDA  Official 
Standard  Grades  for  the  insured  type  if  it  has 
an  average  value  less  than  the  market  price, 
as  follows: 

(1)  Divide  the  average  value  of  the 
damaged  appraised  and/or  harvested 
production  by  the  market  price; 


(2)  Multiply  the  result  in  section  12(d)(1) 
(not  to  exceed  1.0)  by  the  number  of  pounds 
of  damaged  appraised  and/or  harvested 
tobacco;  and 

(3)  Multiply  the  product  by  your  price 
election. 

If  no  market  price  has  been  established  for 
the  grade  of  the  damaged  tobacco,  a  market 
price  will  be  imputed  by  reducing  the  lowest 
available  market  price  by  20  percent  for  each 
grade  that  the  production  falls  below  the 
grade  for  which  such  lowest  market  price  is 
available. 

(e)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  given  the 
opportunity  to  inspect  such  tobacco  before  it 
is  sold,  contracted  to  be  sold,  or  otherwise 
disposed.  Failure  to  provide  us  the 
opportunity  to  inspect  such  tobacco  may 
result  in  rejection  of  any  claim  for  indemnity. 

(f)  If  we  consider  the  best  offer  you  receive 
for  any  such  tobacco  to  be  inadequate,  we 
may  obtain  additional  offers  on  your  behalf. 

(g)  Once  we  agree  that  any  carryover  or 
current  year's  tobacco  has  no  market  value 
due  to  insured  causes,  you  must  destroy  it 
and  it  will  not  be  considered  production  to 
count.  If  you  refuse  to  destroy  such  tobacco, 
we  will  include  it  as  production  to  count  and 
value  it  at  the  support  price. 

13.  Late  Planting. 

In  lieu  of  late  planting  provisions  in  the 
Basic  Provisions  regarding  acreage  initially 
planted  after  the  final  planting  date, 
insurance  will  be  provided  for  acreage 
planted  to  the  insured  crop  after  the  final 
planting  date  as  follows: 

(a)  The  production  guarantee  (per  acre)  for 
each  type  planted  during  the  late  planting 
period  will  be  reduced  by: 

(1)  One  percent  (1%)  for  the  1st  through 
the  10th  day;  and 

(2)  Two  percent  (2%)  for  the  11th  through 
the  15th  day; 

(b)  The  premium  amount  for  insurable 
acreage  planted  to  the  insured  crop  after  the 
final  planting  date  Mrill  be  the  same  as  that 
for  timely  planted  acreage.  If  the  amount  of 
premium  you  are  required  to  pay  (gross 
premium  less  our  subsidy]  for  acreage 
planted  after  the  final  planting  date  exceeds 
the  liability  on  such  acreage,  coverage  for 
those  acres  will  not  be  provided  (no  premium 
will  be  due  and  no  indemnity  will  be  paid 
for  such  acreage). 

14.  Prevented  Planting. 

The  prevented  planting  provisions  in  the 
Basic  Provisions  are  not  applicable  to 
guaranteed  tobacco. 

Signed  in  Washington,  D.C,  on  June  19. 
1998. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  98-16967  Filed  6-24-98;  8:45  am) 

BUJJNQ  COOC  3401-«e-P 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7CFRPart801 
RIN  058O-AA6O 

Tolerances  for  Moisture  Meters 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Grain  Inspection.  Packers 
and  Stockyards  Administration  (GIPSA) 
is  amending  regulations  under  the 
United  States  Grain  Standards  Act 
(USGSA)  by  revising  tolerances  for 
moisture  meters  used  in  official  grain 
inspection  services.  GIPSA  is  making 
this  revision  to  reflect  tolerances  for 
both  the  current  official  moisture  meter, 
the  Motomco  Model  919.  and  the 
Dickey-john  GAG  2100,  which  will  be 
phased  in  as  the  new  official  moisture 
meter  beginning  on  August  1, 1998. 
DATES:  This  interim  rule  is  effective 
August  1,  1998.  To  be  assured  of 
consideration,  written  comments  must 
be  filed  before  August  24. 1998. 
ADDRESSES:  Written  comments  must  be 
sent  to  Sharon  Vassiliades,  GIPSA, 
USDA.  STOP  3649.  Washington.  D.C. 
20250-3649;  FAX  to  (202)  720-4628;  or 
e-mail  svassili@fgisdc.usda.gov. 

All  comments  received  will  be  made 
available  for  public  inspection  in  Room 
0623.  USDA  South  Building.  1400 
Independence  Avenue.  SW, 
Washington.  D.C.,  during  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Vassiliades,  address  as  above, 
telephone  (202)  720-1738. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866  and.  therefore, 
has  not  been  reviewed  by  OMB. 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  Act  provides  in  section  87g  that  no 
State  or  subdivision  may  require  or 
impose  any  requirements  or  restrictions 
concerning  the  inspection,  weighing,  or 
description  of  grain  under  the  Act. 
Otherwise,  this  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 


There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Effect  on  Small  Entities 

The  Administrator  of  GIPSA  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  GIPSA  is 
making  this  revision  to  reflect  tolerances 
for  the  current  official  moisture  meter, 
the  Motomco  Model  919,  and  the 
Dickey-john  GAG  2100.  which  is  being 
phased  in  as  the  new  official  moisture 
meter  beginning  on  August  1, 1998.  The 
revised  tolerances  will  be  appUed  to 
moisture  meters  owned  and  used  by 
GIPSA.  8  delegated  States,  and  the  57 
official  agencies  (49  private  entities  and 
8  State  agencies)  to  perform  official 
grain  inspection  services.  Most  of  these 
agencies  would  be  considered  small 
entities  under  Small  Business 
Administration  criteria.  Although  the 
check  testing  procedure  for  the  new 
meter  is  simpler  than  that  for  the 
current  meter,  the  tolerance  on  the  new 
moisture  meter  used  for  official 
inspection  is  being  neither  tightened  nor 
relaxed  as  compared  to  the  tolerances 
for  the  current  meter.  There  is, 
therefore,  little  impact  of  making  these 
tolerance  changes  in  the  regulations  on 
small  or  large  entities  engaged  in  the 
inspection  of  grain. 

Information  Collection  and 
Recordkeeping  Requirements. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  the 
recordkeeping  and  reporting  burden 
imposed  by  Part  801  was  previously 
approved  by  OMB  under  control 
number  0580-0013  and  will  not  be 
affected  by  this  rule. 

Background 

GIPSA  has  selected  a  new  official 
moisture  meter  for  the  national  grain 
inspection  system.  This  was  announced 
in  the  Federal  Register  on  April  9. 1998 
(63  FR  17356).  In  a  separate  notice 
document  published  in  the  Federal 
Register  on  this  date,  GIPSA  announces 
that  as  of  August  1, 1998.  all  official 
moisture  content  measurements  of  com. 
soybeans,  and  sunflower  seed  inspected 
under  the  USGSA  will  be  made  with  the 
GAG  2100.  Transition  dates  for  other 
grains  will  be  announced  separately  at 
a  later  time.  Use  of  the  new  instruments 
for  official  moisture  measurements  will 
be  phased  in  over  a  2-year  period.  The 
maintenance  tolerances  for  moisture 
meters  are  stated  for  low.  mid.  and  high 
moisture  ranges  for  both  direct 
comparison  and  sample  exchange 


testing.  These  tolerances  have  been  and 
will  continue  to  be  applied  to  the 
Motomco  919  moisture  meters  used  for 
official  inspection  until  such  time  as 
they  are  replaced  by  the  GAG  2100. 

Differences  in  technology  between  the 
GAG  2100  and  the  Motomco  919  have 
necessitated  the  development  of  a  new 
procedure  for  checking  the  performance 
of  individual  GAG  2100  meters  against 
standard  meters  to  determine  whether 
they  are  in  tolerance.  The  current  three 
moisture  range  tolerances  and  the  direct 
comparison  method  for  checking 
meters,  other  than  Headquarters  meters, 
used  for  the  Motomco  919  will  not  be 
needed  to  determine  if  the  GAG  2100 
meters  are  in  tolerance.  The  current  mid 
range  moisture  tolerance  for 
Headquarters,  and  all  other  than 
Headquarters  meters,  will  be  used  to 
determine  if  the  GAG  2100  is  within 
tolerance.  Further,  for  the  meters  other 
than  Headquarters,  only  the  sample 
exchange  method  will  be  used. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  the  tolerance  for  the  new 
moisture  meter  is  being  neither 
tightened  nor  relaxed  as  compared  to 
the  tolerance  for  the  current  meter;  (2) 
the  1999  grain  market  year  begins 
August  1. 1998.  and  the  changes  should 
be  in  effect  to  allow  the  use  of  the  new 
moisture  meter  at  the  beginning  of  the 
marketing  year  for  com,  soybeans  and 
sunflower  seed;  (3)  this  mle  provides  a 
60-day  opportunity  for  comment,  and 
all  written  comments  timely  received 
will  be  considered  prior  to  finalization 
of  the  rule. 

List  of  Subjects  in  7  CFR  Part  801 

Grains.  Scientific  equipment. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  801  is  amended  as  follows: 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582.  90  Stat  2867,  as 
amended  (7  U.S.C.  71  et  seq.). 

2.  Section  801.6  is  revised  to  read  as 
follows: 

§  801 .6    Tolerances  for  moisture  meters. 

(a)  The  maintenance  tolerances  for 
Motomco  919  moisture  meters  used  in 
performing  official  inspection  services 
shall  be: 

(1)  Headquarters  standard  meters: 


UMI 
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Moisture  range 

Tolerance 

Direct  comparison 

Sample  exchange 

Low 

Mid  

High  

±0.05  percent  moisture,  mean  deviation  from  National  stand- 
ard moisture  meter  using  Hard  Red  Winter  wheat 

±  0.05  percent  moisture,  mean  deviation  from  National  stand- 
ard moisture  meter  using  Hard  Red  Winter  wheat 

±  0.05  percent  moisture,  mean  deviation  from  National  stand- 
ard moisture  meter  using  Hard  Red  Winter  wheat 

• 

(2)  All  other  than  Headquarters 
standard  meters: 


Moisture  range 

Tolerance 

Direct  comparison 

Sample  exchange 

Low  

Mid  ..„ „ 

High  

±0.15  percent  moisture,  mean  deviation  from  standard  mois- 
ture meter  using  Hard  Red  Winter  wheat 

±0.10  percent  moisture,  mean  deviation  from  standard  mois- 
ture meter  using  Hard  Red  Winter  wheat 

±0.15  percent  moisture,  mean  deviation  from  standard  mois- 
ture meter  using  Hard  Red  Winter  wheat 

±  0.20  percent  moisture,  mean  deviation  from  standard  mois- 
ture meter  using  Hard  Red  Winter  wheat. 

±0.15  percent  moisture,  mean  deviation  from  standard  mois- 
ture meter  using  Hard  Red  Winter  wheat. 

±  0.20  percent  moisture,  mean  deviation  from  standard  mois- 
ture meter  using  Hard  Red  Winter  wheat. 

(b)  The  maintenance  tolerances  for 
GAC  2100  moisture  meters  used  in 
performing  official  inspection  services 
shall  be: 

(1)  Headquarters  standard  meters.  By 
direct  comparison  using  mid-range  Hard 
Red  Winter  wheat.  ±  0.05%  mean 
deviation  for  the  average  of  the 
Headquarters  standard  moisture  meters. 

(2)  All  other  than  Headquarters 
standard  meters.  By  sample  exchange 
using  mid-range  Hard  Red  Winter 
wheat,  ±  0.15%  mean  deviation  from  the 
standard  meter. 

Dated:  June  19,  1998. 
David  R.  Shipman, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
IFR  Doc.  98-16964  Filed  6-24-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docltet  No.  97-CE-14(V-AD;  Amendment 
39-10597;  AD  98-13-09] 

RiN  2120-AA64 

Airworthiness  Directives;  AERMACCHI 
S.p.A.  Models  F.260,  F.260B,  F.260C, 
and  F.260D  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  AERMACCHI  S.p.A. 


(AERMACCHI)  Models  F.260.  F.260B, 
F.260C,  and  F.260D  airplanes.  This  AD 
requires  marking  the  airspeed  indicator 
to  indicate  the  correct  flap  operation 
range  and  stall  speed  of  the  airplane. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Italy.  The  actions  specified 
by  this  AD  are  intended  to  prevent  the 
airplane  from  stalling  at  an  airspeed 
higher  than  anticipated,  which  could 
result  in  loss  of  control  of  the  airplane. 

DATES:  Effective  August  1,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  1, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
AERMACCHI,  Product  Support.  Via 
Indipendenza  2,  21018  Sesto  Calende 
(VA),  Italy;  telephone:  +39-331-929117; 
facsimile:  +39-331-922525.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-143-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan.  Project  Officer,  FAA, 
Small  Airplane  Directorate.  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-6934;  facsimile: 
(816) 426-2169. 
SUPPLEMENTARY  INFORMATION: 


Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  AERMACCHI  Models 
F.260,  F.260B,  F.260C,  and  F.260D 
airplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  April  13,  1998 
(63  FR  17969).  The  NPRM  proposed  to 
require  marking  the  airspeed  indicator 
with  a  black  arc  to  indicate  the  correct 
stall  speed  and  flap  operation  range  of 
the  airplane.  Accomplishment  of  the 
proposed  action  as  sp>eciried  in  the 
NPRM  would  be  in  accordance  with 
SIAI  Marchetti  S.p.A.  Service  Bulletin 
No.  260B54,  dated  May  28.  1993. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  tlie  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 
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Cost  Impact 

The  FAA  estimates  that  60  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Materials  for  marking  the  airspeed 
indicator  can  be  obtained  locally  at 
minimal  cost.  Based  on  these  figures, 
the  total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $3,600,  or 
$60  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.         ^ 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADORESSes. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-13-09     AERMACCHI  S.P.A.: 

Amendment  39-10597;  Docket  No.  97- 
CE-143-AD. 

Applicability:  Models  F.260,  F.260B, 
F.260C.  and  F.260D  airplanes,  serial  numbers 
001  through  848.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  the  airplane  from  stalling  at  an 
airspeed  higher  than  anticipated,  which 
could  result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Mark  the  airspeed  indicator  with  a 
black  arc  Iwtween  the  numbers  0  and  63.5  in 
accordance  with  the  Instructions  section  of 
SIAl  Marchetti  S.p.A  Service  Bulletin  No. 
260B54,  dated  May  28,  1993.  All  other 
operating  ranges  on  the  airspeed  indicator  are 
correct. 

Note  2:  Although  the  SIAl  Marchetti  S.p.A. 
service  bulletin  referenced  above  calls  out  all 
of  the  operating  ranges  indicated  on  the 
airspeed  indicator,  it  is  the  FAA's  intent  in 
this  AD  to  focus  only  on  the  flap  operating 
range. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
aty,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  SIAl  Marchetti  Service  Bulletin  No. 
260B54,  dated  May  28, 1993.  should  be 
directed  to  AERMACCHI,  Product  Support. 
Via  Indipendenza  2,  21018  Scsto  Calende 
(VA).  Italy;  telephone:  +39-331-929117; 


facsimile:  +39-331-922525.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(e)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  SIAl 
Marchetti  Service  Bulletin  No.  260B54,  dated 
May  28, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  AERMACCHI,  Product 
Support.  Via  Indipendenza  2.  21018  Sesto 
Calende  (VA).  Italy.  Copies  may  be  inspected 
at  the  FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Room  1558.  601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW.  suite  700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  93-220,  dated  July  29, 1993. 

(f)  This  amendment  becomes  effective  on 
August  1. 1998. 

Issued  in  Kansas  City,  Missouri,  on  )une  9. 
1998. 

Michael  GalUgher. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  98-16021  Filed  6-24-98;  8:45  am) 

BILUNO  COO€  «t10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pari  39 

[Docket  No.  97-NJ*-250-AD;  Amendment 
39-10602;  AD  9^-13-14] 


RtN2120-AA64 

Airworthiness  Directives 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


Airbus  Model 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
repetitive  rotating  probe  inspections  of 
fastener  holes  and/or  the  adjacent 
tooling  hole  of  a  former  junction  of  the 
aft  fuselage,  and  corrective  action,  if 
necessary.  This  amendment  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  aft  fuselage  caused  by  fatigue 
cracking  of  the  former  junction  at  frame 
68. 
DATES:  Effective  July  30. 1998. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation     • 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Rentoru 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  EXZ. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
April  20,  1998  (63  FR  19421).  That 
action  proposed  to  require  repetitive 
rotating  probe  inspections  of  fastener 
holes  and/or  the  adjacent  tooling  hole  of 
a  former  junction  of  the  aft  fuselage,  and 
corrective  action,  if  necessary.  That 
action  also  provided  for  optional 
terminating  action  for  the  repetitive 
inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

The  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  10  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

Should  an  operator  be  required  to 
accomplish  the  inspection  of  the 
fastener  holes  and  the  adjacent  tooling 
hole,  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  this 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 


figures,  the  cost  impact  of  this 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $480  per 
airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  inspection  of  only  the 
tooling  hole,  it  will  take  approximately 
3  work  hours  per  airplane  to  accomplish 
this  inspection,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $180  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  specified  in  this  AD.  it  would 
take  approximately  9  work  hours  to  cold 
work  the  fastener  holes  and  tooling 
hole,  or  3  work  hours  to  cold  work 
(only)  the  tooling  hole.  The  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
optional  terminating  action  would  be 
$540  per  airplane  for  cold  working  the 
fastener  hole  and  tooling  holes,  or  $180 
per  airplane  for  cold  working  (only)  the 
tooling  hole. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

$39.13    [Amendod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

gS-13-14  Airbus  Industrie:  Amendment  3^ 
10602.  Docket  97-NM-250-AD. 
Applicability:  Model  A3  20  series  airplanes. 
as  listed  in  Airbus  Service  Bulletins  A320- 
53-1089  and  A320-53-1090,  both  dated 
November  22, 1995;  on  which  Airbus 
Modifications  21780  and  21781  (reference 
Airbus  Service  Bulletin  A320-53-1090)  have 
not  been  installed;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  former  junction  at  frame  68,  which  could 
result  in  reduced  structural  integrity  of  the 
aft  fuselage,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20.000  total 
flight  oycles,  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  rotating  probe 
inspection  for  fatigue  cracking  of  the  fastener 
holes  and/or  the  adjacent  tooling  hole,  as 
applicable,  of  the  right-  and  left-hand  former 
junctions  at  frame  68,  in  accordance  with 
Airbus  Service  Bulletin  A32O-53-1089. 
dated  November  22. 1995. 

(1)  If  no  crack  is  detected,  accomplish 
either  paragraph  (a)(l)(i)  or  (a){l)(ii)  of  this 
AD. 

(i)  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  20,000  flight  cycles. 

Or 
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(ii)  Prior  to  further  flight  following  the 
accomplishment  of  the  inspection  required 
by  paragraph  (a)  of  this  AD,  cold  work  the 
fastener  holes  and/or  the  adjacent  tooling 
hole  of  the  right-  and  left-hand  former 
junctions  at  frame  68,  as  applicable,  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1090,  dated  November  22.  1995. 
Accomplishment  of  this  cold  working 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manager.  International 
Branch.  ANM-116,  FAA,  Transport  Airplane 
Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1089,  dated  November  22.  1995 
and  Airbus  Service  Bulletin  A320-53-1090, 
dated  November  22,  1995.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie.  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC     . 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-298- 
093(B)R1 ,  dated  January  29, 1997. 

(e)  This  amendment  becomes  effective  on 
luly  30,  1998. 

Issued  in  Renton,  Washington,  on  June  11, 
1998. 

Dairell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-16053  Filed  6-24-98;  8:45  am) 

BILUNG  CODE  4910-1)-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-65-AD;  Amendnwnt 
39-10604;  AO  98-1^-16] 

RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-145  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  EMBRAER  Model 
EMB-145  series  airplanes,  that  requires 
replacement  of  the  horizontal  stabilizer 
anti-icing  valve  with  a  new  anti-icing 
valve.  This  amendment  also  requires 
reinforcement  of  the  insulation  over  the 
anti-icing  ducts  of  the  horizontal 
stabilizer  thermal  anti-icing  system. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
dvil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
horizontal  stabilizer  anti-icing  valve, 
which  could  cause  the  horizontal 
stabilizer  thermal  anti-icing  system  to  be 
inoperative,  and  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  July  30.  1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30. 
1998 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica 
S.A.  (EMBRAER),  P.O.  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos — SP. 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McGraw.  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450, 


Atlanta,  Georgia  30349;  telephone  (770) 
703-6098;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  EMBRAER 
Model  EMB-145  series  airplanes  was 
published  in  the  Federal  Register  on 
April  21,  1998  (63  FR  19673).  That 
action  proposed  to  require  replacement 
of  the  horizontal  stabilizer  anti-icing 
valve  with  a  new  anti-icing  valve.  That 
action  also  proposed  to  require 
reinforcement  of  the  insulation  over  the 
anti-icing  ducts  of  the  horizontal 
stabilizer  thermal  anti-icing  system. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,040.  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or    _ 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
imf)act,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-16     Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER): 

Amendment  39-10604.  Docket  98-NM- 
65- AD. 

Applicability:  Model  EMB-145  series 
airplanes,  serial  numbers  145004  through 
145027  inclusive,  equip[>ed  with  horizontal 
stabilizer  anti-icing  valve  having  pari  number 
(P/N)  329445;  certiricated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repmired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  horizontal 
stabilizer  anti-icing  valve,  which  could  cause 
the  horizontal  stabilizer  thermal  anti-icing 
system  to  be  inoperative,  and  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 


(a)  Within  400  flight  hours  after  the 
effective  date  of  this  AD.  replace  the 
horizontal  stabilizer  anti-icing  valve  with  a 
new  anti-icing  valve,  and  reinforce  the 
insulation  over  the  anti-icing  ducts  of  the 
horizontal  stabilizer  thermal  anti-icing 
system;  in  accordance  with  EMBRAER 
Service  Bulletin  145-30-0007,  dated 
November  13, 1997. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a 
horizontal  stabilizer  anti-icing  valve  having 
part  number  329445. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACX3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACX). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  EMBRAER  Service  Bulletin  145-30- 
0007,  dated  November  13,  1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P  O.  Box  343— CEP  12.225,  Sao 
Jose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  98-01- 
04.  dated  )anuary  15, 1998. 

(f)  This  amendment  becomes  effective  on 
)uly  30, 1998. 

Issued  in  Renton,  Washington,  on  June  11, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-16051  Filed  6-24-98;  8.-45  am] 

BILUNO  COOE  4*10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  9ft-NM-66-AD;  Amendment 
3«-10605;  AD  98-13-17] 

RIN  2120-AA64 

AInworthlness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-145  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  EMBRAER  EMB- 
145  series  airplanes,  that  requires 
modification  of  the  windshield  heating 
system  in  the  flight  compartment.  This 
amendment  is  prompted  by  reports  of 
overheating  and  delamination  of  the 
windshield  because  the  windshield 
heating  system  failed  to  shut  off  during 
flight.  The  action  specified  by  this  AD 
is  intended  to  prevent  failure  of  the 
windshield  heating  system,  which  could 
result  in  reduced  pilot  visibility, 
structural  degradation  of  the 
windshield,  and  depressurization  of  the 
airplane  during  flight. 
DATES:  Effective  July  30, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1998 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica 
S.A.  (EMBRAER),  P.O.  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos — SP. 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Etocket. 
1601  Lind  Avenue.  SW„  Renton, 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McGraw,  Aerospace  Engineer. 
Systems  and  FUght  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30337-2748;  telephone  (770) 703-6098; 
fax  (770)  703-6097. 
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SUPPLEMENTARY  INFORIKAHON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  EMBRAER 
EMB-145  series  airplanes  was 
published  in  the  Federal  Register  on 
April  21.  1998  (63  FR  19677).  That 
action  proposed  to  require  modification 
of  the  windshield  heating  system  in  the 
flight  compartment. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  op)erators. 
Based  on  these  figtires,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$12,240.  or  $720  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accompHshed  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futuire  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 


will  not  have  a  significant  economic 
imp>act,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 

$39.13     [Amend«<l] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-17     EMPRESA  BRASILEI1L\  dE 
AERONAUTICA  S.A.  (EMBRAER): 
Amendment  39-10605.  Docket  98-NM- 
66- AD. 

Applicability:  Model  EMB-145  series 
airplanes,  serial  numbers  145004  through 
145029  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  windshield 
heating  system,  which  could  result  in 
reduced  pilot  visibility,  structural 
degradation  of  the  windshield,  and 
depressurization  of  the  airplane  during  flight, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  modify  the  windshield  heating 
system  in  accordance  with  EMBRAER 
Service  Bulletin  145-30-0008,  dated 
November  10. 1997. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO).  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Atlanta  AGO. 

(c)  Special  flight  f>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  EMBRAER  Service  Bulletin 
145-30-0008.  dated  November  10, 1997.  This 
incorjxjration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225.  Sao 
jose  dos  Campos — SP,  Brazil.  Copies  may  \x 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450,  Atlanta.  Georgia:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington; 
DC 

(e)  This  amendment  becomes  effective  on 
July  30, 1998. 

Issued  in  Renton,  Washington,  on  June  11, 
1998. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  98-16050  Filed  6-24-98;  8:45  am] 

BU.IJNQ  COOE  4*10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  9a-NM-l02-AD;  Amendment 
3»-10607;  AD  98-13-19] 

RIN2120-AA64 

Airworttiiness  Directives;  Fokker 
Model  F27  Mark  100,  200,  300,  400,  500, 
600,  and  700  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
appUcable  to  all  Fokker  Model  F27 
Mark  100.  200.  300.  400.  500,  600,  and 
700  series  airplanes,  that  requires  a  one- 


UMI 


Federal  Register /Vol.  63,  No.  122 /Thursday,  June  25,  1998 /Rules  and  Regulations 


34561 


time  detailed  visual  inspection  of  the 
forward  fuel  feed  lines  in  the  left-  and 
right-hand  engine  nacelles  for  chafing; 
replacement  of  damaged  parts  with 
serviceable  parts;  and  modification  of 
the  supports  and  improved  routing  for 
the  high-  and  low-tension  leads  of  the 
inboard  ignition  units.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  chafing  on  the 
forward  fuel  feed  lines,  which  could 
result  in  fuel  leakage  and  consequent 
increased  risk  of  fire  in  the  engine 
nacelles. 

DATES:  Effective  July  30, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F27  Mark  100,  200.  300,  400,  500,  600, 
and  700  series  airplanes  was  published 
in  the  Federal  Register  on  April  23, 
1998  (63  FR  20141).  That  action 
proposed  to  require  a  one-time  detailed 
visual  inspection  of  the  forward  fuel 
feed  lines  in  the  left-  and  right-hand 
engine  nacelles  for  chafing;  replacement 
of  damaged  parts  with  serviceable  parts; 
and  modification  of  the  supports  and 
improved  routing  for  the  high-  and  low- 
tension  leads  of  the  inboard  ignition 
units. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 


to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  34  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,040,  or 
$60  per  airplane. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  would  be 
minimal.  Based  on  these  figures,  the 
cost  impact  of  the  modification  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $8,160,  or  $240  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9ft-13-19     Fokker  Services  B.V.: 

Amendment  39-10607.  Docket  98-NM- 
102-AD. 
Applicability:  All  Model  F27  Mark  100, 
200,  300.  400.  500.  600,  and  700  series 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  (jerfoimance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  on  the  forward  fuel  feed 
lines,  which  could  result  in  fuel  leakage  and 
consequent  increased  risk  of  fire  in  the 
engine  nacelles,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  detailed 
visual  inspection  of  the  left-  and  right-hand 
engine  nacelles  for  chafing  of  the  forward 
fuel  feed  lines  by  the  high-  and  low-tension 
leads  of  the  inboard  ignition  units,  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/28-62,  dated  September 
1. 1997.  If  any  chafing  is  detected,  prior  to 
further  flight,  replace  the  fuel  line  with  a  new 
fuel  line  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  supports  and  reroute 
the  high-  and  low-tension  leads  of  the 
inboard  ignition  units,  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
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Fokker  Service  Bulletin  F27/2a-62.  dated 
September  1.  1997. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-lt6.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  F27/28-62, 
dated  September  1. 1997.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Services  B.V., 
Technical  Support  Department.  P.O.  ^x 
75047,  1117  ZN  Schiphol  Airport,  the 
Netherlands.  Copies  may  be  insjjected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1997- 
094  (A),  dated  September  30. 1997. 

(f)  This  amendment  becomes  effective  on 
July  30,  1998. 

Issued  in  Renton.  Washington,  on  June  11, 
1998. 

DarreU  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-16049  Filed  6-24-98;  8:45  am] 

MLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-75-AD;  Amendment 
39-10606;  AD  98-1 J-1 8] 

RIN2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A319  and  A321-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 


A3^19  and  A321-100  series  airplanes, 
that  requires  adjustment  of  the  landing 
gear  unlocked-stop  screw;  replacement 
of  the  shear  pins  in  the  reduction  gear 
box  and  the  landing  gear  pulley 
assembly  with  new  or  serviceable  shear 
pins;  a  one-time  inspection  to  detect 
discrepancies  of  the  landing  gear  cut-out 
valve;  an  operational  test  of  the  uplock 
mechanical  control  system;  and  follow- 
on  corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  non-extension  of  one  or  more 
landing  gears,  consequent  damage  to  the 
airplane  structure,  and  possible  injury 
to  passengers  and  crewmembers. 
DATES:  Effective  July  30,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washmgton 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319  and  A321-100  series 
airplanes  was  published  in  the  Federal 
Register  on  April  21.  1998  (63  FR 
19678).  That  action  proposed  to  require 
adjustment  of  the  landing  gear 
unlocked-stop  screw;  replacement  of  the 
shear  pins  in  the  reduction  gear  box  and 
the  landing  gear  pulley  assembly  with 
new  or  serviceable  shear  pins;  a  one- 
time inspection  to  detect  discrepancies 
of  the  landing  gear  cut-out  valve;  an 
operational  test  of  the  uplock 
mechanical  control  system;  and  follow- 
on  corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

The  commentefs  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  of>erators  is  estimated  to  be 
$2,400,  or  $1,200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-13-18    Airbus  Industrie:  Amendment 
39-10606.  Docket  98-NM-75-AD. 

Applicability:  Model  A3 19  series  airplanes, 
manufacturer's  serial  numbers  578  through 
625  inclusive;  and  Model  A321-100  series 
airplanes,  manufacturer's  serial  numbers  385 
through  620  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sf)ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  non-extension  of  one  or  more 
landing  gears,  consequent  damage  to  the 
airplane  structure,  and  possible  injury  to 
passengers  and  crewmembers,  accomplish 
the  following: 

(a)  Within  400  flight  hours  after  the 
effective  date  of  this  AD,  accomplish  the 
actions  required  by  paragraphs  (a)(1),  (a)(2), 
(a)(3),  and  (a)(4)  of  this  AD,  in  accordance 
with  Airbus  Industrie  A319/A321  All 
Operator  Telex  (AOT)  32-15,  dated  July  1, 
1997. 

(1)  Adjust  the  landing  gear  unlocked-stop 
screw. 

(2)  Replace  the  shear  pins  in  the  reduction 
gear  box  and  the  landing  gear  pulley 
assembly  with  new  or  serviceable  shear  pins. 

(3)  Inspect  the  cut-out  valve  for 
discrepancies.  If  any  discrepancy  to  the  cut- 
out valve  is  detected,  accomplish  the 
requirements  of  paragraphs  (a)(3)(i)  and 
(a)(3)(ii)  of  this  AD  at  the  time  specified  in 
the  AOT. 

(i)  Replace  the  cut-out  valve  with  a  new  or 
serviceable  part  within  the  time  specified  in 
the  AOT. 

(ii)  After  replacing  the  cut-out  valve, 
perform  a  functional  test  of  the  normal 


extension  and  retraction  of  the  landing  gear 
and  of  the  free-fall  extension  system.  If  any 
discrepancy  is  detected  during  the 
accomplishment  of  either  of  the  functional 
tests,  prior  to  further  flight,  repair  in 
accordance  with  the  AOT. 

(4)  Perform  an  operational  test  of  the  gear 
uplock  and  door  uplock  mechanical  control 
system.  If  any  discrepancy  is  detected  during 
the  accomplishment  of  the  operational  test, 
prior  to  further  flight,  repair  in  accordance 
with  the  AOT. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Industrie  A319/A321  All 
Operator  Telex  (AOT)  32-15,  dated  July  1, 
1997.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  insf>ected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-177- 
101(B),  dated  August  13, 1997. 

(e)  This  amendment  becomes  effective  on 
July  30,  1998. 

Issued  in  Renton,  Washington,  on  June  11, 
1998. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-16048  Filed  6-24-98;  8:45  am] 

BILUNG  CODE  4910-1»-U 


DEPARTMENT  QF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-86-AD;  Amendment  39- 
10599;  AD  9&-1 3-11] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Model  1900D 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Model  1900D 
airplanes.  This  action  requires 
modifying  the  airplane  by  incorporating 
Raytheon  Kit  No.  129-5200-1,  "Ground 
Fine  Switch  Installation  Kit".  This 
action  is  the  result  of  design  analysis 
during  certification  of  5.5  degree 
approach  landings  of  the  Model  1900D 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  a  loose  or 
misrigged  ground  fine  switch,  which 
could  result  in  very  hard  landings 
causing  structural  damage  to  the 
airplane  and  possible  passenger  injury. 
DATES:  Effective  August  3,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  3, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.  O.  Box 
85,  Wichita.  Kansas  67201-0085; 
telephone:  (800)  625-7043.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-86-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW, 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  Griffith.  Aerospace  Engineer, 
FAA.  Wichita  Aircraft  Certification 
Office.  Room  100,  1801  Airport  Rd.. 
Wichita.  Kansas  67209;  telephone:  (316) 
946-^145;  facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Raytheon  Model  1900D 
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airplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  February  2,  1998 
(63  FR  3278).  The  NPRM  proposed  to 
require  modifying  the  airplane  by 
incorporating  Raytheon  Kit  No.  129- 
5200-1,  "Ground  Fine  Switch 
Installation  Kit".  Accomplishment  of 
the  proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  No.  2714.  Issued:  June.  1997. 

The  NPRM  was  the  result  of  design 
analysis  during  certification  of  5.5 
degree  approach  landings  of  the  Model 
1900D  airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The 
comments  received  on  the  proposed 
rule  have  been  given  due  consideration. 

The  manufacturer,  Raytheon  Aircraft 
Company,  states  that  the  "Ground  Fine 
Switch  Installation  Kit"  number  is 
wrong.  The  kit  number  cited  in  the 
NPRM  was  P129-5200-1.  Raytheon 
states  that  the  "P"  in  front  of  the 
number  was  used  to  indicate 
"prototype"  during  the  approval 
process.  The  actual  kit  number  should 
be  129-5200-1.  The  FAA  concurs  and 
will  remove  the  "P"  on  all  references  to 
Raytheon  Kit  No.  P129-5200-1  in  the 
preamble  and  body  of  the  AD. 

The  other  comment  received  was  firom 
the  Air  Line  Pilots  Association  (ALPA). 
ALPA  cohcurs  with  the  actions  in  the 
proposed  AD. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
corrections  mentioned  above  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  corrections  will 
not  change  the  meaning  of  the  AD  and 
will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  bnpact 

The  FAA  estimates  that  271  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
4  workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Raytheon  is  providing  the  kit  and  labor 
at  no  cost  to  the  owners/operators  under 
their  Warranty  Credit  program  for  12 
months  after  the  last  day  of  the  month 
that  the  manufacturer's  service  bulletin 
was  issued.  If  there  were  no  warranty  on 
the  parts  and  labor  to  accomplish  this 
action,  the  cost  for  U.S.  operators  is 


estimated  to  be  $65,040  or  $240  per 
airplane.  This  figure  is  based  on  the 
assumption  that  no  affected  operators 
have  accomplished  this  action. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [AmMKied] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-13-11     Raytheon  Aircraft  Conpaay 

(Type  Certificate  No.  A24CE  formerly 
held  by  the  Beech  Aircraft  Corporation): 
Amendment  39-10599;  Docket  No.  97- 
CE-66-AD. 
Applicability:  Model  1900D  airplanes. 

serial  numbers  UE-1  through  UE-271, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  800 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  a  loose  or  misrigged  ground 
fine  switch,  which  could  result  in  very  hard 
landings  causing  structural  damage  to  the 
airplane  and  possible  passenger  injury, 
accomplish  the  following: 

(a)  Modify  the  ground  idle  low  pitch  stop 
system  on  the  airplane  by  incorporating 
Raytheon  "Ground  Fine  Switch  Installation 
Kit"  No.  129-5200-1  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  No.  2714,  Issued:  )une,  1997. 

(b)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (ACO),  Room  100,  1801 
Airport  Rd..  Wichita,  Kansas  67209.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Insp>ector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Raytheon 
Aircraft  Mandatory  Service  Bulletin  No. 
2714,  Issued:  June,  1997.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  firom  Raytheon  Aircraft 
Company,  P.  O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  he  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW,  suite  700.  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
August  3, 1998. 

Issued  in  Kansas  City,  Missouri,  on  )une 
10,  1998. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

jFR  Doc.  98-16166  Filed  6-24-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-40-A0;  Amendment  3»- 
10608;  AD  98-11-01  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Pllatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  98-11-01. 
which  currently  requires  replacing  the 
hiel  tank  vent  valves  and  drilling  a  4.8 
millimeter  (0.1875  inch)  hole  in  each 
fuel  filler  cap  on  certain  Filatus  Aircraft 
Ltd.  (Pilatus)  Models  PC-12  and  PC-12/ 
45  airplanes.  AD  98-11-01  also  requires 
inserting  a  temporary  revision  in  the 
Pilot's  Operating  Handbook  (POH)  that 
specifies  checking  to  assure  that  the  fuel 
filler  cap  hole  is  clear  of  ice  and  foreign 
objects.  This  AD  maintains  the 
requirements  of  AD  98-11-01,  and  adds 
the  option  of  modifying  the  fuel  tank 
vent  valves  instead  of  the  drilling  and 
POH  requirements  carried  over  from  AD 
98-11-01.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  in  this  AD  are 
intended  to  continue  to  prevent 
moisture  from  entering  the  fuel  tank 
inward  vent  valve  and  then  freezing 
after  a  cold  soak  at  altitude,  which 
could  result  in  wing  airfoil  distortion 
and  structural  damage  with  consequent 
degradation  of  the  airplane's  handling 
qualities. 
DATES:  Effective  September  22. 1998. 

The  incorporation  by  reference  of 
Pilatus  Service  Bulletin  No.  28-003. 
Revision  1,  dated  September  30,  1997. 
as  listed  in  the  regulations,  was 
previously  approved  by  the  Director  of 
the  Federal  Register  as  of  December  1, 
1997  (62  FR  59993,  November  6,  1997). 

The  incorporation  by  reference  of 
Pilatus  Service  Bulletin  No.  28-004, 
dated  March  27,  1998.  as  listed  in  the 
regulations,  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
June  7.  1998  (63  FR  27195.  May  18. 
1998). 

The  incorporation  by  reference  of 
Pilatus  Service  Bulletin  No.  28-005. 
dated  May  4. 1998,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  22, 1998. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  24,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-CE-40- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Pilatus 
Aircraft  Ltd..  CH-6370  Stans. 
Switzerland.  This  information  may  also 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-CE-40- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.  suite  700. 
Washington,  E)C. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer. 
FAA.  Small  Airplane  Directorate.  120i 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

On  October  29,  1997,  the  FAA  issued 
AD  97-23-04.  mendment  39-10192  (62 
FR  5993,  November  6.  1997),  which 
applies  to  certain  Pilatus  Models  PC-12 
and  PC-12/45  airplanes.  AD  97-23-04 
was  the  result  of  a  report  from  the 
Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  of  an  instance 
of  abnormal  automatic  engagement  of 
the  fuel  booster  pumps  during  normal 
operation  of  a  Pilatus  Model  PC— 12 
airplane.  The  FOCA's  investigation 
revealed  that  the  fuel  tank  inward  vent 
valves  may  fail  in  the  closed  position 
under  certain  conditions.  Moisture 
ingestion,  followed  by  cold  soak,  can 
lead  to  the  fuel  tank  inward  vent  valve 
freezing. 

AD  97-23-04  required  replacing  the 
fuel  tank  vent  valves  with  modified  fuel 
tank  vent  valves  before  the  FAA 
superseded  it  with  AD  98-11-01, 
Amendment  39-10528  (63  FR  27195, 
May  18,  1998).  AD  98-11-01  currently 
requires  the  fuel  tank  vent  valves 
replacement  required  by  AD  97-23-04, 
and  requires  drilling  a  4.8  millimeter 
(0.1875  inch)  hole  in  each  fuel  filler  cap. 

This  AD  also  requires  inserting  the 
following  temporary  revision  to  the 
POH  that  specifies  checking  to  assure 
that  the  fuel  filler  cap  hole  is  clear  of  ice 
and  foreign  objects: 
"PC-12  Pilot's  Operating  Handbook. 

Pilatus  Report  No.  01973-001. 


Temporary  Revision,  Fuel  Filler  Cap, 
dated  March  27,  1998." 

Accomplishment  of  the  replacement 
is  required  in  accordance  with  Pilatus 
Service  Bulletin  No.  28-003.  Revision  1, 
dated  September  30.  1997. 
Accomplishment  of  the  drilling  and 
POH  insertion  is  required  ia,accordance 
with  Pilatus  Service  Bulletin  No.  28- 
004.  dated  March  27.  1998. 

AD  98-11-01  was  the  result  of  a 
report  of  an  incident  where  the  inward 
vent  valve  of  the  fuel  tank  froze  closed 
on  one  of  the  affected  airplanes  that  was 
in  compliance  with  the  fuel  tank  vent 
valves  replacement  requirement  of  AD 
97-23-04.  This  resulted  in  jjermanent 
structural  damage  to  the  wing  skins  and 
ribs. 

This  condition,  if  not  corrected,  could 
result  in  wing  airfoil  distortion  and 
structural  damage  with  consequent 
degradation  of  the  airplane's  handling 
qualities. 

Relevant  Service  Information 

Pilatus  has  issued  Service  Bulletin 
No.  28-005,  dated  May  4,  1998,  which 
specifies  procedures  for  modifying  the 
fuel  tank  vent  valves.  This  modification, 
when  incorporated,  would  eliminate  the 
need  for  the  drilling  and  POH 
requirements  of  AD  98-11-01. 

The  FOCA  of  Switzerland  classified 
this  service  bulletin  as  mandatory  and 
issued  Swiss  AD  HB  98-126,  dated  May 
15,  1998,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Switzerland. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Switzerland  and  is  type  certificated 
for  operation  in  the  United  States  under 
the  provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  FOCA  of  Switzerland  has  kept  the 
FAA  informed  of  the  situation  described 
above. 

The  FAA  has  examined  the  findings 
of  the  FOCA  of  Switzerland;  reviewed 
all  available  information,  including  the 
referenced  service  information;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Models  PC-12  and  PC- 
12/45  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
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is  issuing  an  AD  to  revise  AD  98-11-01. 

This  AD: 

— Maintains  the  requirements  in  AD  98- 
1 1-01  of  replacing  the  fuel  tank  vent 
valves,  drilling  a  4.8  millimeter 
(0.1875  inch)  hole  in  each  fuel  filler 
cap.  and  inserting  a  temporary 
revision  injhe  POH  that  specifies 
checking  to  assure  that  the  fuel  filler 
cap  hole  is  clear  of  ice  and  foreign 
objects;  and 

— Adds  the  option  of  modifying  the  fuel 
tank  vent  valves  instead  of  the  drilling 
and  POH  requirements  carried  over 
from  AD  98-11-01. 
Accomplishment  of  the  actions 

specified  in  this  AD  would  be  required 

in  accordance  with  the  following: 

— Replacement:  Pilatus  Service  Bulletin 
No.  28-003,  Revision  1.  dated 
September  30.  1997; 

— Drilling:  Pilatus  Service  Bulletin  No. 
28-004,  dated  March  27.  1998;  and 

— Modification:  Pilatus  Service  Bulletin 
No.  28-005.  dated  May  4.  1998. 

Cost  Impact 

The  FAA  estimates  that  100  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  The  only  difference  between 
this  AD  and  AD  98-11-01  is  the 
provision  of  accomplishing  the 
modification  instead  of  the  drilling  and 
POH  insertion  requirements  carried  over 
firom  AD  98-11-01.  This  replacement 
takes  approximately  8  workhours  per 
airplane  to  accomplish  at  an  average 
labor  rate  of  approximately  $60  per 
work  hour.  Parts  will  be  provided  at  no 
cost  to  the  owner/operator  of  the 
affected  airplanes.  Based  on  these 
figures,  the  cost  impact  of  this  AD  on 
U.S.  operators  that  choose  to 
incorporate  the  modification  option 
instead  of  the  drilling  and  POH 
requirements  carried  over  from  AD  98— 
11-01  is  estimated  to  be  $48,000,  or 
$480  per  airplane. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  The 
requirements  of  this  direct  final  rule 
address  an  unsafe  condition  identified 
by  a  foreign  civil  airworthiness 
authority  and  do  not  impose  a 
significant  burden  on  affected  operators. 
In  accordance  with  §  11.17  of  the 
Federal  Aviation  Regulations  (14  CFR 
11.17)  unless  a  written  adverse  or 
negative  comment,  or  a  written  notice  of 
intent  to  submit  an  adverse  or  negative 
comment,  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 


period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  a  written  adverse  or  negative 
comment,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
^additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-^O-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  reasons  discussed  in  the 
preamble.  I  certify  that  this  regulation 

(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  addresses. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
98-11-01,  Amendment  39-10528  (63 
FR  27195.  May  18.  1998).  and  by  adding 
a  new  AD  to  read  as  follows: 

98-11-01     Rl  Pilatus  Aircraft,  LTD.: 

Amendment  39-10608;  Docket  No.  98- 
CE-40-AD;  Revises  AD  98-11-01. 
Amendment  39-10528. 
Applicability:  Models  PC-12  and  PC-12/45 

airplanes:  serial  numbers  101  through  230. 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
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effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  moisture  from  entering  the  fuel 
tank  inward  vent  valve  and  then  freezing 
after  a  cold  soak  at  altitude,  which  could 
result  in  wing  airfoil  distortion  and  structural 
damage  with  consequent  degradation  of  the 
airplane's  handling  qualities,  accomplish  the 
following: 

(a)  Within  the  next  10  hours  time-in- 
service  (TIS)  after  December  1,1 997  (the 
effective  date  of  AD  97-23-04),  replace  the 
fuel  tank  vent  valves  with  modifieid  fuel  tank 
vent  valves  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Pilatus  Service  Bulletin  No.  28-003,  Revision 
1,  dated  September  30, 1997. 

(b)  Within  the  next  10  hours  TIS  after  June 
7. 1998  (the  effective  date  of  AD  98-11-01). 
accomplish  the  following: 

(1)  Drill  a  4.8  millimeter  (0.1875  inch)  hole 
in  each  fuel  filler  cap  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Pilatus  Service  Bulletin  No.  28-004,  dated 
March  27,  1998. 

(2)  Insert  a  temporary  revision  (as 
referenced  in  Pilatus  Service  Bulletin  28- 
004,  dated  March  27, 1998)  into  the  Pilot's 
Operating  Handbook  (POH)  that  specifies 
checking  to  assure  that  the  fuel  filler  cap  hole 
is  clear  of  ice  and  foreign  objects.  This 
document  is  entitled  "PC-12  Pilot's 
Operating  Handbook,  Pilatus  Report  No. 
01973-001,  Temporary  Revision,  Fuel  Filler 
Cap,  dated  March  27, 1998  " 

(c)  Inserting  the  POH  revision,  as  required 
by  paragraph  (b)(2)  of  this  AD,  may  be 
performed  by  the  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(d)  As  an  alternative  method  of  compliance 
to  the  actions  required  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  AD,  modify  the  hiel  tank 
vent  valve  system  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Pilatus  Service  Bulletin  No.  28-005,  dated 
May  4. 1998. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  FAA,  1201  Walnut,  suite  900. . 
Kansas  City,  Missouri  64106. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  98-11-01 


(superseded  by  this  action)  and  with  AD  97- 
23-04  (superseded  by  AD  98-11-01)  are 
considered  approved  as  alternative  methods 
of  compliance  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information  to 
the  service  information  referenced  in  this 
document  should  be  directed  to  Pilatus 
Aircraft  Ltd.,  CH-6370  Stans,  Switzerland. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

(h)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Pilatus 
Service  Bulletin  No.  28-003,  Revision  1, 
dated  September  30. 1997.  The  drilling 
required  by  this  AD  shall  be  done  in 
accordance  with  Pilatus  Service  Bulletin  No. 
28-004.  dated  March  27, 1998.  The 
modification  required  by  this  AD  shall  be 
done  in  accordance  with  Pilatus  Service 
Bulletin  No.  28-005,  dated  May  4, 1998. 

(1)  The  incorporation  by  reference  of 
Pilatus  Service  Bulletin  No.  28-003,  Revision 
1,  dated  September  30. 1997,  was  previously 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  1, 1997  (62  FR 
59993,  November  6, 1997). 

(2)  The  incorporation  by  reference  of 
Pilatus  Service  Bulletin  No.  28-004.  dated 
March  27, 1998,  was  approved  by  the 
Director  of  the  Federal  Register  as  of  June  7, 
1998  (63  FR  27195,  May  18,  1998). 

(3)  The  incorporation  by  reference  of 
Pilatus  Service  Bulletin  No.  28-005,  dated 
May  4.  i998,  is  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 

(4)  Copies  of  these  service  bulletins  may  be 
obtained  from  Pilatus  Aircraft  Ltd.,  CH-6370 
Stans.  Switzerland.  Copies  may  be  inspected 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Room  1558,  601  E.  12th 
Street.  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  97-432A,  dated  October  3, 
1997;  Swiss  AD  HB  9&-086,  dated  March  31. 
1998;  and  Swiss  AD  HB  98-126,  dated  May 
15. 1998. 

(i)  This  amendment  revises  AD  98-11-01. 
Amendment  39-10528;  which  superseded 
AD  97-23-04,  Amendment  No.  39-10192. 

(j)  This  amendment  becomes  effective  on 
September  22, 1998. 

Issued  in  Kansas  City,  Missouri,  on  June 
11, 1998. 

Ronald  K.  Rathgeber, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  98-16163  Filed  6-24-98;  8:45  ami 
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RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Limited,  Aero  Division-Bristol, 
S.N.E.C.M.A.,  Olympus  593  Series 
Turtx>)et  Engines 

AQSCY:  Federal  Aviation 
Administration,  EXDT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  Limited,  Aero 
Division-Bristol,  S.N.E.CM.A,  Olympus 
593  series  turbojet  engines.  This  action 
requires  a  radiological  inspection  of  the 
combustion  chamber  No.  2  outer  cooling 
ring  scoop  circumferential  and  axial 
weld  for  weld  quality,  and  reweld  and 
reinspection,  if  necessary;  and  an 
inspection  of  the  combustion  chamber 
No.  2  inner  and  outer  cooUng  ring  web 
length,  marking  acceptable  components 
with  the  letter  "T"  adjacent  to  the  part 
number,  and  replacement  of 
unacceptable  components  with 
serviceable  parts.  'This  amendment  is 
prompted  by  reports  of  circumferential 
cracks  at  the  No.  2  outer  and  inner  rings 
of  the  combustor  chamber,  resulting  in 
a  section  of  the  combustion  chamber 
detaching  and  causing  significant 
ignitor  and  low  pressure  turbine 
damage.  The  actions  specified  in  this 
AD  are  intended  to  prevent  combustion 
chamber  detachment,  which  could 
result  in  an  inflight  engine  shutdown  or 
an  engine  fire. 
DATES:  Effective  July  10, 1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  10, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  24,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
12-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
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The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce.  PO  Box  3,  Filton.  Bristol  BS12 
7QE,  England;  telephone  01-17-979- 
1234.  fax  01-17-979-7575.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Jason  Yang,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  BurUngton,  MA  01803- 
5299;  telephone  (781)  238-7747.  fax 

(781)  238-7199. 
SUPP1.EMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  unsafe  condition  may  exist  on 
Rolls-Royce  Limited  (R-R),  Aero 
Division-Bristol.  S.N.E.C.M.A..  Olympus 
593  Mk.  610-14-28  turbojet  engines. 
The  CAA  advises  that  they  have 
received  reports  of  circumferential 
cracks  at  the  No.  2  outer  and  inner  rings 
of  the  combustor  chamber,  resulting  in 
a  section  of  the  combustion  chamber 
detaching  and  causing  significant 
ignitor  and  low  pressure  turbine 
damage.  The  investigation  revealed  that 
the  length  of  the  web  is  under  minimum 
drawing  dimension,  resulting  in 
inadequate  weld  penetration,  causing 
cracks  to  initiate  and  propagate  along 
the  weld  joint.  There  are  currently  no 
affected  engines  operated  on  aircraft  of 
U.S.  registry.  This  AD,  then,  is 
necessary  to  require  accomplishment  of 
the  required  actions  for  engines 
installed  on  aircraft  currently  of  foreign 
registry  that  may  someday  be  imported 
into  the  US  or  aircraft  that  are  currently 
operated  in  the  U.S.  Accordingly,  the 
FAA  has  determined  that  notice  and 
prior  opportunity  for  comment  are 
unnecessary  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days.  This  condition,  if  not 
corrected,  could  result  in  combustion 
chamber  detachment,  which  could 
result  in  an  inflight  engine  shutdown  or 
an  engine  fire. 

R-R  has  issued  Service  Bulletin  (SB) 
No.  OL.593-72-9038-417.  dated  June 
26, 1996,  that  specifies  procedures  for  a 
radiological  inspection  of  the 
combustion  chamber  No.  2  outer  cooling 
ring  scoop  circumferential  and  axial 
weld  for  weld  quality,  and  reweld  and 
reinspection,  if  necessary;  and  SB  No. 
OL.593-72-9048-424,  dated  April  25, 
1997.  that  specifies  procedures  for  an 


inspection  of  the  combustion  chamber 
No.  2  inner  and  outer  cooling  ring  web 
length,  marking  acceptable  components 
with  the  letter  "T"  adjacent  to  the  part 
number,  and  replacement  of 
unacceptable  components  with 
serviceable  parts.  The  CAA  classified 
these  SBs  as  mandatory  and  issued  ADs 
008-06-96  and  004-04-97  in  order  to 
assure  the  airworthiness  of  these 
engines  in  the  UK. 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires,  at  the  next 
combustor  exposure  after  the  effective 
date  of  this  AD.  a  radiological 
inspection  of  the  combustion  chamber 
No.  2  outer  cooUng  ring  scoop 
circumferential  and  axial  weld  for  weld 
quality,  and  reweld  and  reinspection,  if 
necessary;  and  an  inspection  of  the 
combustion  chamber  No.  2  inner  and 
outer  cooling  ring  web  length,  marking 
acceptable  components  with  the  letter 
"T"  adjacent  to  the  part  number,  and 
replacement  of  unacceptable 
components  with  serviceable  parts.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SBs  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 


under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
svunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to         - 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-20    Rolls-Royce  Limited,  Aero 
Division-Bristol,  N.E.C.M.A.: 

Amendment  39-10609.  Docket  98-ANE- 
12- AD. 

Applicability:  Rolls-Royce  Limited  (R-R), 
Aero  Division-Bristol,  S.N.E.C.M.A.. 
Olympus  593  Mk.  610-14-28  turtwjet 
engines,  installed  on  but  not  limited  to 
British  Aerospace/ Aerospatiale  Concorde 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  witltparagraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  combustion  chamber 
detachment,  which  could  result  in  an  inflight 
engine  shutdown  or  an  engine  fire, 
accomplish  the  following: 

(a)  At  the  next  combustor  exposure  after 
the  effective  date  of  this  AD,  accomplish  the 
following  in  accordance  with  the 
Accomplishment  Instructions  of  R-R  Service 
Bulletin  (SB)  No.  OL.593-72-9038-417, 
dated  )une  26,  1996: 

(1)  Perform  a  radiological  inspection  of  the 
combustion  chamt)er  No.  2  outer  cooling  ring 
scoop  circumferential  and  axial  weld  for 
weld  quality. 

(2)  If  the  weld  quality  does  not  meet  the 
standards  described  in  the  SB,  reweld  and 
then  perform  an  additional  radiological 
inspection  for  weld  quality  prior  to  return  to 
service. 

(b)  At  the  next  combustor  exposure  after 
the  effective  date  of  this  AD,  accomplish  the 
following  in  accordance  with  the 
Accomplishment  Instructions  of  R-R  SB  No. 
OL.593-72-9048-424,  dated  April  25,  1997: 


(1)  Perform  an  inspection  of  the 
combustion  chaml>er  No.  2  inner  and  outer 
cooling  ring  for  web  length. 

(2)  If  the  web  length  is  acceptable  within 
the  limits  described  in  the  SB,  mark  the  letter 
"T"  adjacent  to  the  part  numt)er. 

(3)  If  the  web  length  is  not  acceptable 
within  the  limits  described  in  the  SB,  remove 
the  combustion  chaml>er  from  service  and 
replace  affected  components  with  serviceable 
parts  prior  to  return  to  service. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  &om  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  l>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  the 
following  R-R  SBs: 


Document  No. 

Pages 

Date 

OL.593-72- 

1-3 

June  26,  1996. 

9038-417. 

Total  pages:  3. 

OL.593-72- 

1-4 

April  25,  1997. 

9048-424. 

Total  pages:  4. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce,  PO  Box  3.  Filton,  Bristol 
BS12  7QE,  England;  telephone  01-17-979- 
1234,  fax  01-17-979-7575.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
July  10, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
June  11,  1998. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  98-16270  Filed  6-24-98;  8:45  am] 

BILUNQ  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-15-AD;  Amendment 
39-10616;  AD  98-13-25] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  1000,  2000,  3000,  and 
4000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F.28 
Mark  1000,  2000,  3000,  and  4000  series 
airplanes,  that  currently  requires  an 
inspection  to  detect  free  movement  of 
the  actuator  servo-valve  sub-assembly  of 
the  horizontal  stabilizer  actuator,  and 
replacement,  if  necessary.  This 
amendment  adds  a  one-time  inspection 
to  determine  the  residual  strength  of  the 
servo-valve  sub-assembly  of  the 
horizontal  stabilizer  actuator,  and 
replacement  of  the  actuator  with  a  new 
or  serviceable  actuator,  if  necessary;  and 
eventual  replacement  of  the  horizontal 
stabilizer  actuator  with  an  improved 
actuator.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  uncommanded 
trimming  or  failure  of  the  trim  system  of 
the  horizontal  stabilizer,  and 
consequent  reduced  controllability  of 
the  airplane. 
DATES:  Effective  July  30,  1998. 

The  incorporation  by  reference  of 
Fokker  Service  Bulletin  F28/27-183, 
dated  November  21,  1994,  as  listed  in 
the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
July  30,  1998. 

The  incorporation  by  reference  of 
Fokker  Service  Bulletin  F28/27-180, 
dated  July  3,  1992,  as  listed  in  the 
regulations,  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  9,  1992  (57  FR  38432,  August 
25,1992). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047. 
1117  ZN  Schiphol  Airport,  The 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 


34570  Federal  Register /Vol.  63,  No.  122 /Thursday.  June  25.  1998 /Rules  and  Regulations 


Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  92-18-04, 
amendment  39-8348  (57  FR  38432, 
August  25.  1992),  which  is  applicable  to 
certain  Fokker  Model  F.28  Mark  1000, 
2000,  3000.  and  4000  series  airplanes, 
was  published  in  the  Federal  Register 
on  April  27,  1998  (63  FR  20554).  The 
action  proposed  to  continue  to  require 
an  inspection  to  detect  free  movement 
of  the  actuator  servo-valve  sub-assembly 
of  the  horizontal  stabilizer  actuator,  and 
replacement,  if  necessary.  The  action 
proposed  to  add  a  one-time  inspection 
to  determine  the  residual  strength  of  the 
servo-valve  sub-assembly  of  the 
horizontal  stabilizer  actuator,  and 
replacement  of  the  actuator  with  a  new 
or  serviceable  actuator,  if  necessary;  and 
eventual  replacement  of  the  horizontal 
stabilizer  actuator  with  an  improved 
actuator. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  27  airplanes 
of  U.S.  registry  that  will  be  affected  by 
this  AD. 

The  inspection  that  is  currently 
required  by  AD  92-18-04  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
previously  required  inspection  on  U.S. 
operators  is  estimated  to  he  $1,620.  or 
$60  per  airplane. 

The  inspection  that  is  required  in  this 
new  AD  action  will  take  approximately 
2  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new 
Inspection  requirements  of  this  AD  on 


U.S.  operators  is  estimated  to  be  $3,240, 
or  $120  per  airplane. 

The  replacement  required  in  this  new 
AD  action  will  take  approximately  8 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  the  replacement  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $12,960.  or  $480  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiire  if  this  AD 
were  tiot  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8348  (57  FR 
38432,  August  25,  1992),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10616  to  read  as 
follows: 

98-13-25  Fokker  Amendment  39-10616. 
Docket  98-NM-16-AD.  Supersedes  AD 
92-18-04,  Amendment  39-8348. 

Applicability:  Model  F.28  Mark  1000, 
2000.  3000.  and  4000  series  airplanes: 
equipped  with  Menasco  horizontal  stabilizer 
actuators  having  part  number  (P/N)  11100- 
(    );  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  alfered.  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
s(>ecific  propKtsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  trimming  or 
failure  of  the  trim  system  of  the  horizontal 
stabilizer,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  followingi^ 

(a)  Within  20  days  after  September  9. 1992 
(the  effective  date  of  AD  92-18-04. 
amendment  39-8348).  (>erform  an  inspection 
of  the  servo-valve  sub-assembly  rod-end 
bearing  and  servo- valve  sub-assembly  for 
movement,  in  accordance  with  Fokker 
Service  Bulletin  F28/27-180,  dated  July  3, 
1992. 

(1)  If  the  servo-valve  sub-assembly  rod-end 
bearing  and  servo- valve  sub-assembly  move 
freely  within  the  load  limits  specified  in  the 

'  service  bulletin,  reassemble  and  conduct  a 
functional  test,  in  accordance  with  the 
service  bulletin. 

(2)  If  the  servo-valve  sub-assembly  rod-end 
bearing  or  servo-valve  sub-assembly  require 
higher  loads  for  movement  than  specified  in 
the  service  bulletin,  prior  to  further  flight, 
remove  and  replace  the  horizontal  stabilizer 
control  unit  with  a  serviceable  control  unit 
that  has  been  inspected  and  found  to  t>e 
within  the  load  limits  of  the  service  bulletin, 
or  that  has  been  inspected  and  repaired  in 
accordance  with  Chapter  27-42-4  of  the 
Menasco  Overhaul  Manual  (OHM),  as  revised 
by  Temporary  Revision  Number  3,  dated  July 
10.  1992. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD.  perform  a  one-time  inspection  to 
determine  the  residual  strength  of  the  servo- 
valve  sub-assembly  of  the  horizontal 
stabilizer  actuator,  in  accordance  with  Part  1 
of  the  Accomplishment  Instructions  of 
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Fokker  Service  Bulletin  F28/27-183,  dated 
November  21. 1994.  If  any  discrepancy  is 
found,  prior  to  further  flight,  replace  the 
actuator  with  a  new  or  serviceable  actuator 
in  accordance  with  the  service  bulletin. 

(c)  Within  3  years  after  the  effective  date 
of  this  AD,  replace  the  horizontal  stabilizer 
actuator  with  an  actuator  that  has  been 
modified  and  re-marked  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F28/27-183,  dated 
November  21, 1994. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  horizontal  stabilizer 
control  unit  on  any  airplane,  unless  the 
horizontal  stabilizer  actuator  has  been 
modified  and  re-marked  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F28/27-183,  dated 
November  21,  1994. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  F28/27-180, 
dated  July  3, 1992,  and  Fokker  Service 
Bulletin  F28/27-183.  dated  November  21, 
1994. 

(1)  The  incorporation  by  reference  of 
Fokker  Service  Bulletin  F28/27-183,  dated 
November  21, 1994,  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Fokker  Service  Bulletin  F28/27-180,  dated 
July  3,  1992,  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of 
September  9, 1992  (57  FR  38432,  August  25, 
1992). 

(3)  Copies  may  be  obtained  from  Fokker 
Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047, 1117  ZN 
Schiphol  Airport,  The  Netherlands.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1992-007/ 
2(A),  dated  January  31, 1995. 

(h)  This  amendment  becomes  effective  on 
July  30, 1998. 


Issued  in  Renton,  Washington,  on  June  15, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-16451  Filed  6-24-98;  8:45  am] 

BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  98-NIM-61-AD;  Amendment 
39-10617;  AD  98-13-26] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAG  1-11  200  and  400  series 
airplanes,  that  requires  repetitive 
detailed  visual  inspections  to  detect 
cracking  in  the  trunnion  fittings  located 
in  the  nose  landing  gear  (NLG)  bay  of 
the  forward  fuselage;  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracking 
in  the  trunnion  fittings  of  the  NLG, 
which  could  lead  to  collapse  of  the  NLG 
during  takeoff  and  landing,  and  possible 
injury  to  the  flight  crew  and  passengers. 

DATES:  Effective  July  30,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Service 
Support,  Airbus  Limited,  P.O.  Box  77, 
Bristol  BS99  7AR,  England.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DG. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 


98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  BAG  1-11  200  and 
400  series  airplanes  was  published  in 
the  Federal  Register  on  April  21. 1998 
(63  FR  19682).  That  action  proposed  to 
require  repetitive  detailed  visual 
inspections  to  detect  cracking  in  the 
trunnion  fittings  located  in  the  nose 
landing  gear  (NLG)  bay  of  the  forward 
fuselage;  and  repair,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  42  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,520, 
or  $60  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantia!  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety- 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(g).  40113.  ^4701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-26     British  Aerospace  Airbus  Limited 
(Formerly  British  Aerospace 
Commercial  Aircraft  Limited.  British 
Aerospace  Aircraft  Group):  Amendment 
39-10617  Docket  98-NM-51-AD. 

Applicability:  AW  Model  BAG  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the 
trunnion  fittings  of  the  nose  landing  gear 
(NLG).  which  could  lead  to  collapse  of  the 
NLG  during  takeoff  and  landing,  and  possible 
injury  to  the  flight  crew  and  passengers, 
accomplish  the  following: 

(a)  Perform  a  detailed  visual  inspection  for 
cracking  on  the  left-  and  right-hand  trunnion 
fittings  of  the  NLG.  in  the  area  of  the 


trunnion  cap  attachment  holes,  in  accordance 
with  British  Aerospace  Alert  Service  Bulletin 
53-A-PM6035,  Revision  1,  dated  March  7, 
1996;  at  the  time  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD,  as  applicable. 

(1)  For  airplanes  on  which  British 
Aerospace  Modification  PM5308  has  not 
been  accomplished:  Perform  the  insfjection 
within  6  years  after  the  effective  date  of  this 
AD,  or  within  11  years  after  the  last 
inspection  accomplished  in  accordance  with 
the  alert  service  bulletin,  whichever  occurs 
later.  Rep>eat  the  inspection  thereafter  at 
intervals  not  to  exceed  1 1  years. 

(2)  For  airplanes  on  which  British 
Aerospace  Modification  PM5308  has  been 
accomplished:  Perform  the  inspection  within 
30  months  after  the  effective  date  of  this  AD, 
or  within  5  years  after  the  last  inspection 
accomplished  in  accordance  with  the  alert 
service  bulletin,  whichever  occurs  later. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  6  years. 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  repair  the  crack  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  53-A-PM6035,  Revision  1. 
dated  March  7, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  British  Aerospace,  Service 
Support,  Airbus  Limited,  P.O.  Box  77,  Bristol 
BS99  7AR,  England.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-03-96. 
dated  April  26, 1996. 

(f)  This  amendment  becomes  effective  on 
)uly  30. 1998. 


Issued  in  Renton,  Washington,  on  June  15, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-16450  Filed  6-24-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM  69  AD;  Amendment 
39-10618;  AD  98-13-2^ 

RIN2120-AA64 

Airworthiness  Directives;  Domier 
Model  32&-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100 .series  airplanes,  that  requires  a 
one-time  inspection  to  detect 
discrepancies  of  circuit  breaker  panels 
lOVE  and  llVE;  follow-on  corrective 
actions;  modification  of  the  contact 
points;  and  installation  of  a  high 
capacity  fuse.  This  amendment  also 
requires  replacement  of  power  relays 
32HB  and  36HB  on  relay  panel  22VE 
with  new  parts.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  electrical  short 
circuits  of  the  contact  points  and  power 
relays  on  the  circuit  breaker  panels, 
which  could  result  in  increased  risk  of 
smoke  and  fire  damage  in  the  flight 
compartment. 
DATES:  Effective  July  30.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1998. 

A00MES3ES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luflfahrt  GmbH.  P.O.  Box  1103,  I>- 
82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 


UMI 


Federal  Register /Vol.  63,  No.  122 /Thursday.  June  25.  1998 /Rules  and  Regulations 34573 


International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dornier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
April  21,  1998  (63  FR  19689).  That 
action  proposed  to  require  a  one-time 
inspection  to  detect  discrepancies  of 
circuit  breaker  panels  lOVE  and  llVE; 
folloW-on  corrective  actions; 
modification  of  the  contact  points;  and 
installation  of  a  high  capacity  fuse.  That 
action  also  proposed  to  require 
replacement  of  power  relays  32HB  and 
36HB  on  relay  panel  22VE  with  new 
parts. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact  » 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspection  and  appHcation  of 
sealant  to  the  contact  points,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  the  sealant  will  be  minimal. 
Based  on  this  Figure,  the  cost  impact  of 
the  required  inspection  and 
modiRcation  on  U.S.  operators  is 
estimated  to  be  $120  per  airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  installation  of  a  high  capacity 
fuse  on  the  circuit  breaker  panels,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  this  figure,  the  cost  impact  of 
the  required  installation  on  U.S. 
operators  is  estimated  to  be  $60  per 
airplane. 

It  will  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
required  replacement  of  the  relays,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  this  figure,  the  cost  impact  of 


the  required  replacement  on  U.S. 
operators  is  estimated  to  be  $300  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT     • 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g).  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-27  Domier  Luftfahrt  GmbH: 

Amendment  39-10618.  Docket  98-NM- 
89-AD. 

Applicability:  Model  328-100  series 
airplanes  equipped  with  circuit  breaker 
panels  lOVE  up  to  and  including  serial 
number  131,  and  llVE  up  to  and  including 
serial  number  133;  and  Model  328-100  series 
airplanes,  serial  numbers  3005  through  3095 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  p>aragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
jrepair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  short  circuits  of  the 
contact  ptoints  and  jxjwer  relays  on  the 
circuit  breaker  panels,  which  could  result  in 
increased  risk  of  smoke  and  fire  damage  in 
the  flight  compartment,  accomplish  the 
following: 

(a)  For  Model  328-100  series  airplanes 
equipped  with  circuit  breaker  panels  lOVE 
up  to  and  including  serial  number  131,  and 
llVE  up  to  and  including  serial  number  133: 
Within  14  days  after  the  effective  date  of  this 
AD,  perform  a  one-time  visual  inspection  to 
detect  discrepancies  of  circuit  breaker  panels 
lOVE  and  llVE  at  the  back  lighting  conUct 
p>oints,  in  accordance  with  Domier  Alert 
Service  Bulletin  ASB-328-31-016,  dated 
April  2, 1997. 

(1)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  modify  the  contact  points  by 
applying  additional  sealant  in  accordance 
with  the  alert  service  bulletin. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  damaged  circuit 
breaker  panel  with  a  new  or  serviceable 
panel  and  modify  the  contact  pwints  by 
applying  additional  sealant,  in  accordance 
with  the  alert  service  bulletin. 

(b)  For  Model  328-100  series  airplanes, 
serial  numbers  3005  through  3095  inclusive: 
Within  90  days  after  the  effective  date  of  this 
AD,  install  a  jiffy  junction  fitted  with  a  high 
capwcity  fuse  on  alrcuit  breaker  panels  lOVE 
and  llVE,  in  accordance  with  version  1  or 
version  2,  as  applicable,  of  the 
Accomplishment  Instructions  of  Domier 
Service  Bulletin  SB-328-31-226,  dated  June 
16, 1997,  including  Price/Material 
Information  Sheet. 

(c)  For  Model  328-100  series  airplanes, 
serial  numbers  3005  through  3089  inclusive: 
Within  90  days  after  the  effective  date  of  this 
AD,  replace  relays  32HB  and  36HB,  part 
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number  (P/N)  DON405M520U5NL.  on  relay 
panel  22VE  with  new  relays.  P/N  2504MY1. 
in  accordance  with  Dernier  Service  Bulletin 
SB-328-21-2t8.  dated  July  2.  1997. 
including  Price/Material  Information  Sheet. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-ne. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-ne. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  actions  shall  be  done  in  accordance 
with  Domier  Alert  Service  Bulletin  ASB- 
328-31-016,  dated  April  2,  1997:  Domier 
Service  Bulletin  SB-328-31-226,  dated  June 
16,  1997,  including  Price/Material 
Information  Sheet;  or  Domier  Service 
Bulletin  SB-328-21-218,  dated  July  2, 1997, 
including  Price/Material  Information  Sheet, 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  FAIRCHILD  DORNIER. 
DORMER  Luftfahrt  GmbH.  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  97-136, 
dated  May  22, 1997;  97-330,  dated  November 
20,  1997;  and  97-323.  dated  November  20, 
1997. 

(g)  This  amendment  becomes  effective  on 
July  30,  1998. 

Issued  in  Renton,  Washington,  on  June  15, 
1998. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-16449  Filed  6-24-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-«3-A0;  Aowndment 
39-10615;  AD  98-13-24] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  mle. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  100) 
airplanes,  that  currently  requires  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  the  use  of  mach  trim 
and  to  add  speed  restrictions  if  the 
autopilot  is  disengaged  or  inoperative. 
That  AD  also  requires  installation  of  an 
associated  placard.  This  amendment 
adds  requirements  for  replacement  of 
the  horizontal  stabilizer  trim  control 
unit  (HSTCU)  with  a  new  HSTCU.  and 
reactivation  of  the  mach  trim  engage/ 
disengage  switch/light  (if  deactivated). 
Accomplishment  of  these  actions 
terminates  the  requirements  of  the 
existing  AD.  This  amendment  also 
limits  the  applicability  of  the  existing 
AD.  This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  deficiencies  of  the 
HSTCU,  which  could  result  in  a  nose- 
up  trim  runaway  when  a  single 
component  in  the  mach  trim  circuit 
fails. 

DATES:  Effective  July  30. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centre-ville.  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office.  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 


800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch.  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7506;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-13-04, 
amendment  39-9325  (60  FR  38668.  July 
28,  1995),  which  is  applicable  to  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  airplanes,  was 
published  in  the  Federal  Register  on 
April  14,  1998  (63  FR  18160).  The 
action  proposed  to  continue  to  require 
a  revision  to  the  AFM  to  prohibit  the 
use  of  mach  trim  and  to  add  speed 
restrictions  if  the  autopilot  is 
disengaged  or  inoperative,  and  to 
require  installation  of  an  associated 
placard.  The  action  proposed  to  add 
requirements  for  replacement  of  the 
horizontal  stabilizer  trim  control  unit 
(HSTCU)  with  a  new  HSTCU,  and 
reactivation  of  the  mach  trim  engage/ 
disengage  switch/light  (if  deactivated). 
Accomplishment  of  these  actions  would 
terminate  the  requirements  of  the 
existing  AD.  That  AD  also  proposed  to 
limit  the  applicat)ility  of  the  existing 
AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Corrections  to  the  Proposal 

In  paragraph  (b)  of  the  proposed  rule, 
the  FAA  inadvertently  referenced 
Bombardier  Service  Bulletin  S.B.  601R- 
27-053,  dated  May  27,  1996;  and 
Revision  A,  dated  August  26, 1996;  for 
accomplishment  of  the  proposed 
actions.  Paragraph  (b)  of  this  final  rule 
has  been  revised  to  reference  only 
Bombardier  Service  Bulletin  S.B.  601R- 
27-053,  Revision  B,  dated  February  21, 
1997.  In  addition,  NOTE  3  has  been 
added  to  reference  the  original  issue  and 
Revision  A  of  the  service  bulletin  as 
acceptable  means  of  compliance  for 
operators  that  have  accomplished  the 
applicable  actions  prior  to  the  issuance 
of  this  AD. 

The  FAA  has  become  aware  of  a 
typographical  error  that  appeared  in 
paragraph  (d)(2)  of  the  proposal.  The  AD 
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number  referenced  in  that  paragraph 
appeared  incorrectly  as  AD  93-13-04. 
Paragraph  (d)(2)  of  this  final  rule  has 
been  revised  to  correctly  specify  that  AD 
number  as  AD  95-13-04. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  54 
Bombardier  Model  CL-6Da-2Bl9 
(Regional  Jet  Series  100)  airplanes  of 
U.S.  registry  that  will  be  affected  by  this 
AD. 

The  actions  that  are  currently 
required  by  AD  95-13-04,  and  retained 
in  this  AD.  take  approximately  2  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $6,480.  or 
$120  per  airplane. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  3 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures;  the 
cost  impact  of  the  new  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $9,720,  or  $180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9325  (60  FR 
38668.  July  28.  1995).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10615.  to  read  as 
follows: 

98-13-24    Bombardier.  Inc.  (Formerly 
Canadair):  Amendment  39-10615. 
Docket  97-NM-83-AD.  Supersedes  AD 
95-13-04,  Amendment  39-9325. 

Applicability:  Model  CL-600-2B19 
(Regional  Jet  Series  100)  airplanes,  serial 
numbers  7003  through  7112  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deficiencies  of  the  horizontal 
stabilizer  trim  control  unit  (HSTCU),  which 
could  result  in  a  nose-up  trim  runaway  when 
a  single  component  in  the  mach  trim  circuit 
fails,  accomplish  the  following: 


Restatement  of  Requirements  of  AD  95-13- 
04 

(a)  Within  24  hours  after  August  14. 1995 
(the  effective  date  of  AD  95-13-04, 
amendment  39-9325),  accomplish  the 
requirements  of  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  AD. 

(1)  Install  a  placard  adjacent  to  the  primary 
flight  display  next  to  the  airspeed  limitation 
placard,  to  read: 

"USE  OF  MACH  TRIM  IS  PROHIBITED.  IF 
THE  AUTOPILOT  IS  DISENGAGED  OR 
INOPERATIVE,  RESTRICT  SPEED  TO  250 
K1ASOR0.7MACH." 

(2)  Revise  the  Limitations  section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  information. 
The  requirements  of  this  paragraph  may  be 
accomplished  by  inserting  a  copy  of  this  AD. 
or  Canadair  Regional  )et  Temporary  Revision 
No.  TR  RJ/43,  into  the  AFM. 

"USE  OF  MACH  TRIM  IS  PROHIBITED.  IF 
THE  AUTOPILOT  IS  DISENGAGED  OR 
INOPERATIVE,  RESTRICT  SPEED  TO  250 
KIASOR0.7MACH." 

Note  2:  When  the  temporary  revision  has 
been  incorporated  in  the  general  revisions  of 
the  AFM,  the  general  revisions  may  be 
inserted  in  the  AFM,  provided  the 
information  contained  in  the  general  revision 
is  identical  to  that  specified  in  Canadair 
Regional  Jet  Temporary  Revision  No.  TR  RJ/ 
43. 

(3)  Revise  the  Limitations  section  of  the 
FAA-approved  AFM  to  include  the  following 
informaUon.  The  requirements  of  this 
paragraph  may  be  accomplished  by  inserting 
a  copy  of  this  AD  into  the  AFM. 

"Prior  to  the  accomplishment  of 
Bombardier  Alert  Service  Bulletin  S.B. 
A601R-27-O54,  dated  June  12, 1995,  when 
the  Mach  trim  system  is  disengaged,  the 
"MACH  TRIM"  caution  message  will  be 
displayed  on  the  Engine  Indication  and  Crew 
Alerting  System  (EICAS),  and  the  Mach  trim 
engage/disengage  switch  "INOP"  legend  will 
be  illuminated.  The  EICAS  message  may  be 
scrolled  out  of  view  prior  to  takeoff,  but  the 
switch  "INOP"  light  will  remain 
illuminated." 

New  Requirements  of  This  AD 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  HSTCU  with  a 
new  HSTCU  having  part  number  601R92301- 
9,  and  reactivate  the  mach  trim  switch/light 
(if  deactivated),  in  accordance  with 
Bombardier  Service  Bulletin  SB.  601R-27- 
053,  Revision  B,  dated  February  21, 1997. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD; 
after  the  modification  has  been 
accomplished,  the  previously  required  AFM 
limitation  may  be  removed. 

Note  3:  Accomplishment  of  paragraph  (b) 
of  this  AD,  prior  to  the  effective  date  of  this 
AD,  in  accordance  with  Bombardier  Service 
Bulletin  S.B.  601R-27-053.  dated  May  27. 
1996;  or  Revision  A.  dated  August  26. 1996; 
is  considered  acceptable  for  compliance  with 
the  applicable  actions  specified  in  this 
amendment. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  any 
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HSTCU  having  part  number  601R92301-5, 
601R92301-7,  or  6O1R92301-951. 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

(d)(2)  Alternative  methods  of  compliance 
approved  previously  in  accordance  with  AD 
95-13-04.  amendment  39-9325,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  SB.  601R- 
27-053,  Revision  B,  dated  February  21. 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Bombardier.  Inc.,  Canadair  Aerospace 
Group.  P.O.  Box  6087,  Station  Centre-ville, 
Quebec  H3G  3C9,  Canada.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  FAA,  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office.  10  Fifth  Street.  Third 
Floor,  Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-95- 
08R2,  dated  July  23,  1996. 

IgJ  This  amendment  becomes  effective  on 
July  30. 1998. 

Issued  in  Renton.  Washington,  on  June  15. 
1998. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-16448  Filed  6-24-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

^[Docket  No.  95-NM-78-AD;  Amendment 
39-10614;  AD  98-13-23] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300-600  Series  Airplanes 

AGENCY;  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300-600  series  airplanes,  that  requires 
inspections  to  detect  corrosion  and 
cracking  of  the  lower  horizontal 
stabilizer  cutout  longeron,  the  comer 
fitting,  the  skin  strap,  and  the  outer 
skin;  and  repair,  if  necessary.  This 
amendment  is  prompted  by  cracking 
found  at  the  lower  comer  of  the 
horizontal  stabilizer  cutout  longeron 
during  a  full  scale  fatigue  test.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  cracking, 
which  could  result  in  reduced  structural 
integrity  of  the  horizontal-stabilizer 
cutout  longeron. 

DATES:  Effective  July  30, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
Intemational  Branch.  ANM-116  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300-600  series  airplanes  was 
published  in  the  Federal  Register  on 
December  12.  1995  (60  FR  63665).  That 
action  proposed  to  require  repetitive 


visual  and  eddy  current  inspections  to 
detect  corrosion  and  fatigue  cracking  of 
the  lower  horizontal  stabilizer  cutout 
longeron,  the  comer  fitting,  the  skin 
strap,  and  the  skin  between  FR87  and 
FR89  and  between  STGR24  and 
STGR27.  left-hand  and  right-hand.  That 
action  also  proposed  to  require 
repetitive  rotating  probe  inspections  to 
detect  cracks  in  the  fastener  holes  at  the 
same  locations;  and  repair  or  certain 
follow-on  actions,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  has  no  objection  to 
the  proposed  rule. 

Request  to  Revise  Compliance  Time  to 
Permit  "Adjustment  of  Range" 

One  commenter,  the  manufacturer, 
requests  that  the  compliance  times  for 
the  inspection  threshold  and  the 
repetitive  intervals  proposed  be  revised 
to  follow  the  recommendations  of  the 
Airbus  service  bulletin  specified  in  the 
proposed  rule.  That  service  bulletin 
specifies  that  inspection  thresholds  and 
intervals  may  be  adjusted  based  on 
certain  average  flight  operations  of  the 
airplane.  The  commenter  states  that  this 
approach  was  approved  by  the  Direction 
Generale  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  in  its  approval  of  the  service 
bulletin. 

The  FAA  does  not  concur  that  the 
compliance  times  should  be  revised.  As 
explained  in  the  proposal,  the  FAA  has 
determined  that  such  adjustments  may 
not  address  the  unsafe  condition  in  a 
timely  manner.  In  developing 
appropriate  compliance  times  for  the 
proposed  rule,  the  FAA  considered  not 
only  the  manufacturer's 
recommendation,  but  the  safety 
implications  involved  with  cracking  of 
the  horizontal  stabilizer  cutout  longeron 
and  the  number  of  landings  that  had 
been  accumulated  when  cracking  was 
detected.  Therefore,  this  AD  does  not 
permit  such  adjustments,  and  no  change 
to  the  compliance  times  of  the  final  mle 
has  been  made.  However,  operators  may 
request  approval  of  an  adjustment  of  the 
compliance  time  under  the  provisions  of 
paragraph  (f)  of  this  AD,  provided  that 
such  adjustment  provides  an  acceptable 
level  of  safety. 

Remove  Touch-and-Go  Landings  From 
the  Total  Number  of  Landings 

This  same  commenter  requests  that 
touch-and-go  landings  not  be  included 
in  calculating  the  total  nimiber  of 
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airplane  landings.  The  commenter 
points  out  that  most  of  the  relevant 
fatigue  parameters  for  touch-and-go 
flights  are  less  significant  than  for 
conditions  of  normal  flight.  Further,  the 
commenter  states  that  including  touch- 
and-go's  in  the  total  landing  count  for 
an  individual  airplane  is  too 
conservative,  considering  the  high 
penalty  of  counting  each  touch-and-go. 

The  FAA  does  not  concur.  Fatigue 
cracking  has  been  found  at  the  lower 
comer  of  the  horizontal  stabilizer  cutout 
longeron.  Since  fatigue  cracking  in  that 
area  is  aggravated  by  landing,  the  FAA 
finds  that  all  touch-and-go  landings 
must  be  counted  in  determining  the 
total  number  of  landings  between 
consecutive  inspections. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  Airbus 
Model  A300-600  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  268  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$32,160,  or  $16,080  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-13-23    Airbus  Industrie:  Amendment 
39-10614.  Docket  95-NM-78-AD. 

Applicability:  Model  A300-600  series 
airplanes  on  which  Airbus  Modification  No. 
6146  has  not  been  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  horizontal  stabilizer  cutout  longeron  due 
to  fatigue  cracking,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  18,000  total 
landings,  or  within  2.000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  visual  and  an  eddy  current 
inspection  to  detect  cracks  and/or  corrosion 
of  Areas  1  and  2  of  the  lower  horizontal 
stabilizer  cutout  longeron,  as  defined  in 


Airbus  Service  Bulletin  A300-53-6042. 
Revision  1.  dated  February  20. 1995.  Perform 
the  inspections  in  accordance  with  the 
service  bulletin. 

(b)  Perform  a  visual  and  an  eddy  current 
inspection  to  detect  cracks  and/or  corrosion 
of  Area  3  of  the  lower  horizontal  stabilizer 
cutout  longeron,  as  defined  in  Airbus  Service 
Bulletin  A300-53-6042,  Revision  1.  dated 
February  20,  1995.  Perform  these  insp>ections 
in  accordance  with  the  service  bulletin,  at  the 
later  of  the  times  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  24,000 
total  landings,  but  not  before  the 
accumulation  of  18,000  total  landings;  or 

(2)  Prior  to  the  accumulation  of  2.000 
landings  after  the  effective  date  of  this  AD. 

(c)  If  no  cracking  is  detected  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  cold  work  and  ream  the 
vacated  fastener  holes,  in  accordance  with 
Airbus  Service  Bulletin  A300-53-6042, 
Revision  1.  dated  February  20, 1995;  and 
perform  the  requirements  of  paragraph  (c)(1) 
or  (c)(2)  of  this  AD,  as  applicable. 

(1)  For  airplanes  on  which  no  cracking  is 
found  in  Area  1  or  2:  Repeat  the  inspections 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  6,000 
flight  cycles. 

(2)  For  airplanes  on  which  no  cracking  is 
found  in  Area  3:  Perform  the  various  follow- 
on  actions  in  accordance  with  the  service 
bulletin.  (The  follow-on  actions  include 
installing  a  new  comer  fitting,  installing  a 
new  longeron,  and  performing  a  cold 
working  procedure.)  After  accomplishment  of 
these  follow-on  actions,  no  further  action  is 
required  by  this  AD. 

(d)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  perform  the 
requirements  of  paragraph  (d)(1)  or  (d)(2)  of 
this  AD.  as  applicable. 

(1)  If  any  cracking  is  found  in  Area  1  or  3 
that  is  within  the  limits  specified  in  Airbus 
Service  Bulletin  A300-53-6042,  Revision  1, 
dated  February  20. 1995:  Prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin. 

(2)  If  any  cracking  is  found  in  Area  2,  or 
if  any  cracking  is  found  in  any  area  and  that 
cracking  is  beyond  the  limits  described  in 
Airbus  Service  Bulletin  A300-53-6042, 
Revision  1,  dated  February  20, 1995:  Prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate. 

(e)  If  any  corrosion  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  repair  the  corrosion  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6042,  Revision  1,  dated  February 
20. 1995. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insi>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Manager.  International 
Branch.  ANM-1 16. 

(g)  S{)ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  Except  as  provided  by  paragraph  (d)(2) 
of  this  AD.  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6042.  Revision  1.  dated  February 
20. 1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  94-269- 
171(B)R1.  dated  March  29. 1995. 

(i)  This  amendment  becomes  effective  on 
July  30.  1998. 

Issued  in  Renton.  Washington,  on  June  15, 
1998. 

Darrell  M.  Pedersoa, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-16472  Filed  6-24-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-15-AD;  Amendment 
39-10612;  AD  98-13-21] 

RIN2120-AA64 

Airworttilness  Directives;  Rolls-Royce 
Limited,  Aero  Division-Bristol, 
S.N. E. CM. A  Olympus  593  Series 
Turtx)jet  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  Limited,  Aero 
Division-Bristol,  S.N.E.C.M.A  Olympus 
593  series  turbojet  engines.  This  action 
requires  initial  and  repetitive  visual 
inspections  of  the  low  pressure  (LP) 
shaft  signal  system  for  cable  wear  and 
refurbishment  of  the  LP  shaft  signal 
system  at  when  the  cable  is  found 
frayed,  or  at  every  engine  shop  visit, 
whichever  occurs  first.  This  amendment 
is  prompted  by  reports  of  frayed  rear 


cables  in  the  LP  shaft  signal  system.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  LP  shaft  signal 
system  failure,  which  could  result  in  an 
LJP  turbine  overspeed,  burst, 
uncontained  engine  failure,  and  damage 
to  the  aircraft  in  the  event  of  a  LP  shaft 
failure. 
DATES:  Effective  July  10, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  10, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  24.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
15-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce,  PO  Box  3,  Filton,  Bristol  BS12 
7QE.  England;  telephone  01-17-979- 
1234,  fax  01-17-979-7575.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Yang,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7747.  fax 
(781)  238-7199. 

SUPPI.EMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  unsafe  condition  may  exist  on 
Rolls-Royce  Limited  (R-R),  Aero 
Division-Bristol,  S.N.E.C.M.A.  Olympus 
593  Mk.  610-14-28  turbojet  engines. 
The  CAA  advises  that  they  have 
received  reports  of  frayed  rear  cables  in 
the  low  pressure  (LP)  shaft  signal 
system.  The  LP  shaft  signal  system 
prevents  the  LP  turbine  disk  frtim 
bursting  in  the  event  of  LP  shaft  failure 
by  cutting  off  the  fuel  when  excess  twist 
is  detected  in  the  shaft.  The  rear  cable 
activates  the  fuel  shut-off  valve.  This 
condition,  if  not  corrected,  could  result 
in  LP  shaft  signal  system  failure,  which 


could  result  in  an  LP  turbine  overspeed, 
burst,  uncontained  engine  failure,  and 
damage  to  the  aircraft  in  the  event  of  a 
LP  shaft  failure. 

There  are  currently  no  affected 
engines  operated  on  aircraft  of  U.S. 
registry.  This  AD,  then,  is  necessary  to 
require  accomplishment  of  the  required 
actions  for  engines  installed  on  aircraft 
currently  of  foreign  registry  that  may 
someday  be  imported  into  the  U.S  or 
which  may  be  operated  in  U.S.  airspace. 
Accordingly,  the  FAA  has  determined 
that  notice  and  prior  opportunity  for 
comment  are  unnecessary  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

R-R  has  issued  Service  Bulletin  (SB) 
No.  OL.593-76-9039-71,  Revision  2, 
dated  July  23,  1997,  that  specifies 
procedures  for  visual  inspection  of  the 
LP  shaft  signal  system  for  cable  wear 
and  refurbishment  of  the  LP  shaft  signal 
system.  The  CAA  classified  this  SB  as 
mandatory  and  issued  AD  009-09-97  in 
order  to  assure  the  airworthiness  of 
these  engines  in  the  UK. 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  initial  and 
repetitive  visual  inspections  of  the  LP 
shaft  signal  system  for  cable  wear  and 
refurbishment  of  the  LP  shaft  signal 
system  when  the  cable  is  found  frayed, 
or  at  every  engine  shop  visit,  whichever 
occurs  first.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
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preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  rejwrt  that   ♦ 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 


Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  Bnal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AmandMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-21     RoUs-Royce  Limited.  Aero 
Division-Bristol,  S.N.E.C.M.A: 

Amendment  39-10612.  Docket  9&-ANE- 
15- AD. 

Applicability:  Rolls-Royce  Limited  (R-R). 
Aero  Division -Bristol,  S.N.E.C.M.A.  Olympus 
593  Mk.  610-14-28  turbojet  engines, 
installed  on  but  not  limited  to  British 
Aerospace/ Aerospatiale  Ckincorde  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  pwrformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  low  pressure  (LP)  shaft  signal 
system  failure,  which  could  result  in  an  LP 
turbine  oversjjeed.  burst,  uncontained  engine 
failure,  and  damage  to  the  aircraft  in  the 
event  of  a  LP  shaft  failure,  accomplish  the 
following: 

(a)  Perfomi  initial  and  repetitive  visual 
inspections  of  the  LP  shaft  signal  system  rear 
cable  for  wear,  and  refurbish  the  LP  shaft 
signal  system,  if  necessary,  in  accordance 
with  R-R  Service  Bulletin  (SB)  No.  OL.593- 
76-9039-71.  Revision  2.  dated  July  23, 1997. 
as  follows: 

(1)  Within  30  cycles  in  service  after  the 
effective  date  of  this  AD,  perform  the  initial 
in-service  inspection. 

(2)  Thereafter,  inspect  at  intervals  not  to 
exceed  800  hours  time  in  service  (TIS)  since 
last  insf»ection  or  refurbishment,  whichever 
occurs  first. 

(3)  If  rear  cable  wear  is  detected  beyond  the 
limits  described  in  the  SB.  refurbish  the  LP 
shaft  signal  system. 

Note  2:  Guidance  on  performing  the  initial 
in-service  inspection  can  be  found  in  the 
Maintenance  Manual  (76-21-01.  76-21-02). 
and  guidance  on  performing  a  refurbishment 
of  the  LP  shaft  signal  system  can  be  found 
in  the  Overhaul  Manual. 

(b)  Refurbish  the  LP  shaft  signal  system  as 
follows: 

(1)  Perform  the  initial  refurbishment  at  the 
next  engine  shop  visit  after  the  effective  date 
of  this  AD. 

(2)  Thereafter,  refurbish  at  intervals  not  to 
exceed  each  engine  shop  visit,  or  200  hours 
TIS  since  last  refurbishment,  whichever 
occurs  later. 

(c)  For  the  purpose  of  this  AD.  an  engine 
shop  visit  is  defined  as  an  engine  entering 
the  shop  for  work  in  accordance  with  the 
refurbishment  or  repair  workscope.  A 
maintenance  related  task  would  not  be 
considered  a  shop  visit. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
performed  in  accordance  with  the  following 
R-R  SB: 


Document  ^4o. 


OL.593-76-9039-71 
Total  pages:  5. 


Pages 


1-5 


Revi- 
sion 


Date 


July  23,  1997. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce,  PO  Box  3,  Filton.  Bristol 
BS12  7QE,  England;  telephone  01-17-979- 
1234.  fax  01-17-979-7575.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region. 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park.  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
luly  10.  1998. 

Issued  in  Burlington,  Massachusetts,  on 
June  12,  1998. 
Jay  J.  Pardee. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  98-16467  Filed  6-24-98;  8:45  am] 

BILUNG  CODE  4*10-13-4J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-257-AD;  Amendment 
39-10624;  AD  98-1^-33] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300,  A300-600,  and  A310  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  mle. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300, 
A300-600.  and  A310  series  airplanes, 
that  requires  repetitive  tests  to  detect 
desynchronization  of  the  rudder  servo 
actuators,  and  adjustment  or 
replacement  of  the  spring  rods  of  the 
rudder  servo  actuators,  if  necessary.  For 
certain  airplanes,  this  AD  also  requires 
repetitive  inspections  to  detect  cracking 
of  the  rudder  attachments,  and  repair,  if 
necessary;  or  modification  of  the  rudder 
attachments.  This  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct 
desynchronization  of  the  rudder  servo 
actuators,  which  could  result  in  reduced 
structural  integrity  of  the  rudder 
attachments  and  reduced  controllability 
of  the  airplane. 

DATES:  Effective  July  30.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  July  30, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Ciocket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A300,  A300-600.  and  A310  series 
airplanes  was  published  in  the  Federal 
Register  on  March  6.  1998  (63  FR 
11169).  That  action  proposed  to  require 
repetitive  tests  to  detect 
desynchronization  of  the  rudder  servo 
actuators,  and  adjustment  or 
replacement  of  the  spring  rods  of  the 
rudder  servo  actuators,  if  necessary.  For 
certain  airplanes,  this  AD  also  requires 
repetitive  inspections  to  detect  cracking 
of  the  rudder  attachments,  and  repair,  if 
necessary;  or  modification  of  the  rudder 
attachments. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Revise  the  Cost  Infonnation 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  cost  estimate 
presented  in  the  proposal  be  revised. 
The  ATA  states  that  the  data  contained 
in  the  proposal  does  not  take  into 
consideration  the  costs  required  for 
actions  that  may  be  required  as  a  result 
of  certain  inspection  findings. 

The  FAA  does  not  concur  that  the 
cost  estimate  information  should  be 
revised.  The  economic  analysis  of  the 
AD  is  limited  only  to  the  cost  of  actions 
that  are  actually  required  by  the  rule.  It 
does  not  consider  the  costs  of  "on 
condition"  actions,  such  as  adjustments 
or  replacement  of  parts  if  a  discrepancy 
is  detected  during  a  required  inspection. 
Such  "on  condition"  actions  would  be 
required  to  be  accomplished — regardless 
of  AD  direction — in  order  to  correct  an 


identified  unsafe  condition,  and  to 
ensure  operation  of  that  airplane  in  an 
airworthy  condition,  as  required  by  the 
Federal  Aviation  Regulations. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  103  Airbus 
Model  A300,  A300-600,  and  A310 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  proposed  AD,  that  it 
will  take  approximately  1  work  hour  per 
airplane  to  accomplish  the  proposed 
test,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $60  per 
airplane,  per  test  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


PART  39- 
DIRECnVI 


UMI 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follov^s: 

PART  39— AIRWORTHINESS 
DIRECTIVES  '' 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ,  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-33    Airbus  Industrie:  Amendment 
39-10624.  Docket  97-NM-257-AD. 
AppUcability:  All  Model  A300,  A300-600, 
and  A310  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  desynchronization  of 
the  rudder  servo  actuators,  which  could 
result  in  reduced  structural  integrity  of  the 
rudder  attachments  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  accimiulation  of  1,300  total 
flight  hours,  or  within  500  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  1,300  flight  hours:  Perform  a  test  to 
detect  desynchronization  of  the  rudder  servo 
actuators  in  accordance  with  Airbus  Service 
Bulletin  A300-27-0188,  Revision  2,  dated 
October  1,  1997  (for  Model  A300  series 
airplanes);  A300-27-6036,  Revision  2,  dated 
October  1, 1997  (for  Model  A300-600  series 
airplanes);  or  A310-27-2082,  Revision  2. 
dated  October  1, 1997  (for  Model  A3 10  series 
airplanes);  as  applicable.  If  any 
desynchronization  (rudder  movement)  is 
detected,  prior  to  further  flight,  either  adjust 
or  replace,  as  applicable,  the  spring  rod  of  the 
affected  rudder  servo  actuator  in  accordance 
with  the  applicable  service  bulletin. 

Note  2:  A  test  to  detect  desynchronization 
of  the  rudder  servo  actuators,  if 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A300-27-0188,  dated  October  24, 


1996,  or  Revision  1,  dated  November  5, 1996 
(for  Model  A300  series  airplanes);  A300-27- 
6036,  dated  October  24, 1996,  or  Revision  1, 
dated  November  5, 1996  (for  Model  A300- 
600  series  airplanes);  or  A310-27-2082, 
dated  October  24,  1996,  or  Revision  1,  dated 
November  5.  1996  (for  Model  A310  series 
airplanes);  is  considered  acceptable  for 
compliance  with  the  initial  test  required  by 
paragraph  (a)  of  this  AD. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  if  any  desynchronization  (rudder 
movement)  greater  than  the  limit  specified  in 
Paragraph  B  of  the  Accomplishment 
Instructions  of  the  applicable  service  bulletin 
is  detected  during  any  test  required  by 
paragraph  (a),  prior  to  further  flight, 
accomplish  either  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  in  accordance  with  Airbus  Service 
Bulletin  A300-55-0044,  dated  October  22, 
1996  (for  Model  A300  series  airplanes); 
A300-55-6023,  dated  October  22, 1996  (for 
Model  A300-600  series  airplanes);  or  A310- 
55-2026,  dated  October  22. 1996  (for  Model 
A310  series  airplanes);  as  applicable. 

(1)  Conduct  a  visual  inspection,  high 
frequency  eddy  current  inspection,  or 
ultrasonic  inspection,  as  applicable,  to  detect 
cracking  of  the  rudder  attachments;  and 
repeat  the  inspection  thereafter,  as 
applicable,  at  the  intervals  specified  in  the 
applicable  service  bulletin.  Or 

(2)  Modify  the  rudder  attachments  to  cold 
expand  the  rivet  holes. 

(c)  If  any  crack  is  found  during  any 
inspection  or  modification  required  by 
paragraph  (b)  of  this  AD,  and  the  applicable 
service  bulletin  specifies  to  contact  Airbus 
for  an  appropriate  action:  Prior  to  further 
flight,  repair  the  affected  structure  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate,  or  in 
accordance  with  a  method  approved  by  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness  authority 
for  France. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  the  repetitive  inspections  and  repair 
shall  be  done  in  accordance  with  Airbus 
Service  Bulletin  A300-55-0044.  dated 
October  22, 1996;  Airbus  Service  Bulletin 
A300-55-6023,  dated  October  22, 1996;  or 
Airbus  Service  Bulletin  A31O-55-2026, 
dated  October  22, 1996.  as  applicable. 


Testing  for  desynchronization  shall  t>e  done 
in  accordance  with  Airbus  Service  Bulletin 
A300-27-0188,  Revision  2,  dated  October  1. 
1997;  Airbus  Service  Bulletin  A300-27-6036, 
Revision  2,  dated  October  1, 1997;  or  Airbus 
Service  Bulletin  A310-27-2082.  Revision  2, 
dated  October  1, 1997,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-242- 
208(B)  R2,  dated  November  19, 1997. 

(g)  This  amendment  becomes  effective  on 
July  30,  1998. 

Issued  in  Renton.  Washington,  on  June  16, 
1998. 

Durell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  98-16491  Filed  6-24-98;  8:45  am] 

BILLING  COOC  4»10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-329-AD;  Anwndnwnt 
3»-10623;  AD  98-13-32] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  IXDT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F.28 
Mark  0100  series  airplanes,  that  requires 
interim  inspections  to  detect 
discrepancies  of  the  main  fitting 
subassembly  of  the  main  landing  gear, 
and  follow-on  corrective  actions,  if 
necessary.  This  amendment  also 
requires  a  one-time  inspection  to  detect 
discrepancies  of  the  fitting,  repair  of  the 
fitting,  if  necessary,  and  application  of 
new  surface  protection  on  the  fitting, 
which  would  terminate  the  interim 
inspections.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  cracking  of  the 
main  fitting  subassembly  of  the  main 
landing  gear,  which  could  result  in 
collapse  of  the  main  landing  gear. 
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DATES:  Effective  July  30,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department.  P.O.  Box  75047. 
1117  ZN  Schiphol  Airport,  the 
Netherlands;  or  from  Messier-Dowty 
Ltd..  Cage:  K0654.  Cheltenham  Road. 
Gloucester,  GL2  9QH,  England.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SVV., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  IX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055^056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F.28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  April  2.  1998  (63  FR  16165).  That 
action  proposed  to  require  interim 
inspections  to  detect  discrepancies  of 
the  main  fitting  subassembly  of  the 
main  landing  gear,  and  follow-on 
corrective  actions,  if  necessary.  That 
action  also  proposed  to  require  a  one- 
time inspection  to  detect  discrepancies 
of  the  fitting,  repair  of  the  fitting,  if 
necessary,  and  application  of  new 
surface  protection  on  the  fitting. 
Accomplishment  of  these  actions  would 
terminate  the  interim  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  to  Cite  Earlier  Revision  of 
Service  Information 

One  commenter  requests  that 
provisions  be  added  to  allow 
accomplishment  of  inspection  and 
rework  required  by  paragraph  (b)  of  the 
proposed  AD  in  accordance  with 
Revision  1  of  Messier-Dowty  Service 
Bulletin  FlOO-32-86  in  addition  to 
Revision  2.  as  proposed  in  the  NPRM. 
The  FAA  concurs.  Since  Revision  2  of 
the  service  bulletin  contains  no 


substantive  differences  from  Revision  1. 
the  FAA  has  determined  that  the  actions 
required  by  paragraph  (b)  of  this  AD 
may  be  accomplished  in  accordance 
with  Messier-Dowty  Service  Bulletin 
FlOO-32-86.  including  Appendix  A  and 
Appendix  B;  all  Revision  1.  all  dated 
November  1.  1996.  A  "NOTE"  has  been 
added  to  the  final  rule  to  give  credit  to 
operators  who  may  have  previously 
accomplished  the  required  actions  in 
accordance  with  the  earlier  revision  of 
the  service  bulletin. 

Explanation  of  Changes  Made  to 
Proposal 

In  the  proposal,  the  FAA 
inadvertently  omitted  references  to 
Appendices  A  and  B.  both  Revision  1. 
both  dated  November  1.  1996.  of 
Messier-Dowty  Service  Bulletin  FlOO- 
32-86.  Revision  2.  dated  July  3.  1997. 
Therefore,  the  FAA  has  revised  the  final 
rule  accordingly.   _ 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  127  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  interim  inspections.  Based  on 
an  average  labor  rate  of  $60  per  work 
hour,  the  cost  imp>act  of  the  required 
interim  inspections  on  U.S.  operators  is 
estimated  to  be  $15,240.  or  $120  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  14  work 
hours  per  airplane  to  accomplish  the 
required  terminating  actions.  Based  on 
an  average  labor  rate  of  $60  per  work 
hour  the  cost  impact  of  the  required 
terminating  actions  on  U.S.  operators  is 
estimated  to  be  $106,680.  or  $840  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9a-13-32     Fokker:     Amendment  39-10623. 
Docket  97-NM-329-AD. 
Applicability:  Model  F.28  Mark  0100  series 
airplanes,  equipped  with  Messier-Dowty 
main  landing  gear  units  having  the  part 
numbers  and  serial  numbers  specified  in 
Messier-Dowty  Service  Bulletin  FlOO-32-86, 
Revision  2,  dated  July  3,  1997,  including 
Appendix  A,  Revision  1,  dated  November  1. 
1996.  and  Appendix  B.  Revision  1.  dated 
November  1. 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
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requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  main  fitting 
subassembly  of  the  main  landing  gear,  which 
could  result  in  collapse  of  the  main  landing 
gear,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  visual  and  an  eddy 
current  inspection  to  detect  discrepancies' 
(paint  damage,  corrosion  or  cracking)  of  the 
main  fitting  subassembly  of  the  main  landing 
gear,  in  accordance  with  Appiendix  B. 
Revision  1.  dated  November  1,  1996.  of 
Messier-Dowty  Service  Bulletin  FlOO-32-86, 
Revision  2,  dated  July  3, 1997. 

(1)  If  no  discrepancy  is  detected,  or  if  any 
discrepancy  is  detected  that  is  within  the 
limits  specified  in  Appendix  B  of  the  service 
bulletin:  Repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  60  days. 

(2)  If  any  discrepancy  is  detected  that  is 
outside  the  limits  specified  in  Appendix  B  of 
the  service  bulletin:  Prior  to  further  flight, 
accomplish  the  requirements  of  pwragraph  (b) 
of  this  AD. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  eddy  current 
inspection  and  a  one-time  visual  inspection 
to  detect  discrepancies  (paint  damage, 
corrosion,  or  cracking)  of  the  main  fitting 
subassembly  of  the  main  landing  gear,  in 
accordance  with  the  Accomplishment 
Instructions  of  Messier-Dowty  Service 
Bulletin  FlOO-32-86.  Revision  2.  dated  July 
3, 1997,  including  Appendix  A.  Revision  1, 
dated  November  1,  1996,  and  Appendix  B, 
Revision  1,  dated  November  1,  1996. 
Accomplishment  of  the  actions  required  by 
this  paragraph  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(1)  If  no  discrepancy  .is  detected,  prior  to 
further  flight,  apply  a  protective  treatment  to 
the  main  fittings  in  accordance  with  the 
service  bulletin. 

(2)  If  any  discrepancy  is  detected  that  can 
be  repaired  within  the  limits  specified  in  the 
service  bulletin,  prior  to  further  flight,  repair 
the  discrepancy,  and  apply  a  protective 
treatment  to  the  main  fittings,  in  accordance 
with  the  service  bulletin. 

(3)  If  any  discrepancy  is  detected  that 
cannot  be  repaired  within  the  limits  specified 
in  the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane  Directorate. 

Note  2:  Accomplishment  of  the  terminating 
actions  required  by  paragraph  (b)  of  this  AD 
in  accordance  with  Messier-Dowty  Service 
Bulletin  FlOO-32-86,  including  Appendix  A 
and  Appendix  B;  all  Revision  1,  all  dated 
November  1, 1996;  prior  to  the  effective  date 
of  this  AD,  is  acceptable  for  compliance  with 
the  requirements  of  this  paragraph. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-n6. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.19?)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  paragraph  (b)(3) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Messier-Dowty  Service 
Bulletin  FlOO-32-86.  Revision  2.  dated  July 
3.  1997,  including  Appendix  A,  Revision  1, 
dated  November  1, 1996,  and  Appendix  B, 
Revision  1,  dated  November  1, 1996,  which 
contains  the  following  list  of  effective  pages: 


Page  No. 


Revi- 
sion 
level 

shown 
on 

page 


Date  shown  on 
page 


1,5.6 2    July  3,  1997. 

2-4,  7-17 1     November  1,  1996. 

Appendix  A 

1-3  1     November  1,  1996. 

Appendix  B 
1-5 1     November  1,  1996. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V..  Technical 
Support  Department,  P.O.  Box  75047, 1117 
ZN  Schiphol  Airport,  the  Netherlands;  or 
from  Messier-Dowty  Ltd..  Cage:  K0654, 
Cheltenham  Road,  Gloucester,  GL2  9QH, 
England.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1996-133/ 
2(A).  dated  January  31. 1997. 

(f)  This  amendment  becomes  effective  on 
July  30,  1998. 

Issued  in  Renton.  Washington,  on  June  16, 
1998. 
Darreii  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-16498  Filed  6-24-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-145-AD;  Amendment 
39-10622;  AD  98-13-31] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires 
repetitive  visual  inspections  to  detect 
discrepancies  of  the  bushing  installation 
of  the  aileron  actuation  fitting,  and 
eventual  installation  of  staked  bushings 
in  the  fitting.  Accomplishment  of  such 
installation  terminates  the  repetitive 
inspections.  This  amendment  also 
provides  for  an  optional  temporary 
preventive  action,  which,  if 
accomplished,  would  allow  the 
repetitive  inspection  intervals  to  be 
extended  until  the  terminating  action  is 
accomplished.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  fitting 
lugs  due  to  vibration  caused  by  loose 
bushings  in  the  fittings,  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  July  30,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
December  11,  1997  (62  PR  65231).  That 
action  proposed  to  require  repetitive 
visual  inspections  to  detect 
discrepancies  of  the  bushing  installation 
of  the  aileron  actuation  fitting,  and 
eventual  installation  of  staked  bushings 
in  the  fitting.  Accomplishment  of  such 
installation  terminates  the  repetitive 
inspections.  That  action  also  proposed 
to  provide  for  an  optional  temporary 
preventive  action,  which,  if 
accomplished,  allows  the  repetitive 
inspection  intervals  to  be  extended  until 
the  terminating  action  is  accomplished. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter,  the  manufacturer, 
requests  that  the  repair  specified  in 
paragraph  (c)  of  the  proposed  rule  be 
accomplished  in  accordance  with  Saab 
Service  Bulletin  2000-57-014  or  the 
commenter's  Repair  Statements.  The 
commenter  states  that  its  Repair 
Statements  are  approved  based  on 
privileges  granted  by  Luftfartsverket 
(LFV),  which  is  the  airworthiness 
authority  for  Sweden,  as  part  of  the 
production  certificate  for  Model  SAAB 
2000  series  airplanes. 

The  FAA  concurs  partially.  The  FAA 
does  concur  that  it  is  appropriate  to 
allow  repairs  in  accordance  with  the 
service  bulletin,  since  no  repair  is 
specified  in  the  service  bulletin  for  the 
condition  specified  in  paragraph  (c)  of 
this  AD.  However,  in  light  of  the  type 
of  repair  that  would  be  required  to 
address  the  identified  unsafe  condition, 
and  in  consonance  with  existing 
bilateral  airworthiness  agreements,  the 
FAA  has  determined  that  a  repair 
approved  by  the  FAA,  the  LFV,  or  the 
LFV's  delegated  agent  is  acceptable  for 
compliance  with  the  AD. 

Additionally,  the  FAA  has  included 
the  phrase  "prior  to  further  flight"  in 
paragraph  (c)  of  the  final  rule.  This 
phrase  was  omitted  inadvertently  from 
the  proposal. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  tlje  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 


operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  (hat  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  FAA  estimates  that  it  will  take 
approximately  1  work  hour  to 
accomplish  the  required  inspection,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  required  inspection 
on  the  single  U.S.  operator  is  estimated 
to  be  $60  per  airplane,  per  inspection 
cycle. 

The  FAA  estimates  that  it  will  take 
approximately  4  work  hours  to 
accomplish  the  required  installation, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  cost  impact  of  the  required 
installation  on  the  single  U.S.  operator 
is  estimated  to  be  $240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  temporary 
preventive  action  provided  by  this  AD, 
it  would  take  approximately  1  work 
hour  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  the  optional  temporary 
preventive  action  would  be  $60  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 

§39.13    [Amen<tod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-31  SAAB  Aircraft:  Amendment  39- 
10622.  Docket  97-NM-145-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes  having  serial  numbers  -002  through 
-023  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has.been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  fitting  lugs,  due 
to  vibration  caused  by  loose  bushings  in  the 
aileron  actuation  fittings,  which  could  result 
in  reduced  controllability  of  the  airplane; 
accomplish  the  following: 

(a)  Within  100  flight  hours  after  the 
effective  date  of  this  AD.  inspect  the  bushing 
installations  of  the  left-hand  and  right-hand 
aileron  actuation  fittings  to  detect  any 
discrepancies,  in  accordance  with  Saab 
Service  Bulletin  2000-57-014,  Revision  02, 
dated  February  11, 1997. 

(1)  If  no  discrepancy  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  300  flight  hours  until  the 
requirements  of  paragraph  (b)  of  this  AD  have 
been  accomplished.  Accomplishment  of  the 
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temporary  preventive  action  specified  in 
paragraph  2.E.  of  the  Accomplishment 
Instructions  of  the  service  bulletin  allows  the 
rep)etitive  inspections  to  be  accomplished  at 
inter\'als  of  600  flight  hours  until  the 
requirements  of  paragraph  (b)  of  this  AD  have 
been  accomplished. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  accomplish  the  requirements  of 
either  paragraph  (a)(2)(i)  or  (a)(2){ii)  of  this 
AD  in  accordance  with  the  service  bulletin. 

(i)  Except  as  specified  in  paragraph  (c), 
accomplish  the  installation  required  by 
paragraph  (b)  of  this  AD.  Accomplishment  of 
this  installation  constitutes  terminating 
action  for  the  requirements  of  this  AD.  Or 

(ii)  Accomplish  the  temporary  preventive 
action  specified  in  paragraph  2.E.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  600  flight  hours  until 
the  requirements  of  paragraph  (b)  of  this  AD 
have  been  accomplished. 

(b)  Except  as  specified  in  paragraph  (c)  of 
this  AD.  within  3.000  flight  hours  after  the 
effective  date  of  this  AD,  install  the  new 
staked  bushings  in  the  aileron  actuation 
fitting  in  accordance  with  Saab  Service 
Bulletin  2000-57-014,  Revision  02,  dated 
February  11,  1997.  Accomplishment  of  this 
installation  terminates  the  requirements  of 
this  AD. 

(c)  If.  during  the  accomplishment  of  the 
installation  required  by  paragraph  (a)(2)(i)  or 
paragraph  (b)  of  this  AD,  the  diameter  of  the 
small  hole  of  the  fitting  lug  is  found  to  be 
outside  the  limits  specified  in  Saab  Service 
Bulletin  2000-57-014,  Revision  02,  dated 
February  11.  1997,  prior  to  further  flight, 
repair  it  in  accordance  with  a  method 
approved  by  either  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  or  the 
Luftfartsverket  (or  its  delegated  agent). 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an 
aileron  having  part  number,  7357995-843 
(left-hand)  or  7357995-844  (right-hand), 
unless  it  has  been  modified  in  accordance 
with  paragraph  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  apjJTOved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspiector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  International  Branch. 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Saab  Service  Bulletin  2000- 
57-014,  Revision  02,  dated  February  11, 


1997.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  Copies  may  be  insjjected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NVV.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  (SAD)  No. 
1-102R1,  dated  November  8,  1996. 

(h)  This  amendment  becomes  effective  on 
July  30,  1998 

Issued  in  Renton,  Washington,  on  June  16, 
1998. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-16499  Filed  6-24-98:  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-203-AD;  Amendment 
39-10626;  AD  9a-1 3-35] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
Series  Airplanes,  Model  MD-88 
Airplanes,  and  C-9  (Military)  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
series  airplanes.  Model  MI>-88 
airplanes,  and  C-9  (military)  series 
airplanes,  that  requires  repetitive  high 
frequency  eddy  current  inspections  of 
certain  areas  of  the  fuselage  to  detect 
cracks  of  the  skin  and/or  longeron,  and 
various  follow-on  actions.  This 
amendment  also  requires  installation  of 
a  preventative  modification,  which 
terminates  the  repetitive  inspections. 
This  amendment  is  prompted  by  reports 
indicating  that,  due  to  material  fatigue 
caused  by  installation  preload  and  cabin 
pressurization  cycles,  fatigue  cracks 
were  found  in  the  skin  and  longerons  of 
the  fuselage.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
fatigue  cracks,  which  could  result  in 
loss  of  the  structural  integrity  of  the 
fuselage  and,  consequently,  lead  to 
rapid  depressurization  of  the  airplane. 


DATES:  Effective  July  30,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administratioa(FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (562)  627- 
5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
series  airplanes.  Model  MI>-88 
airplanes,  and  C-9  (military)  series 
airplanes  was  published  in  the  Federal 
Register  on  March  7,  1997  (62  FR 
10492).  That  action  proposed  to  require 
repetitive  high  frequency  eddy  current 
(HFEC)  inspections  of  the  external  areas 
of  the  fuselage  skin  to  detect  cracks  of 
the  skin  and/or  longeron  between 
stations  Y=160.000  and  Y=218.000,  and 
various  follow-on  actions.  That  action 
also  proposed  to  require  the  installation 
of  a  preventative  modification,  which 
would  constitute  terminating  action  for 
the  repetitive  insp)ection  requirements. 

Explanation  of  Changes  Made  to 
Proposed  AD 

Since  issuance  of  the  NPRM,  the  FAA 
has  received  a  report  indicating  that, 
during  inspection  of  a  McDonnell 
Douglas  Model  DC-9-32  series  airplane, 
fatigue  cracking  was  found  in  additional 
structure  that  is  within  the  subject  area 
of  the  proposed  AD  (i.e.,  between 
stations  Y=160.000  and  Y=218.000).  The 
additional  area  is  approximately  10 
inches  by  6  inches  and  is  directly 
between  areas  subject  to  the  proposed    - 
inspection  required  by  this  AD.  Because 
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of  the  small  size  of  the  additional  area 
and  its  location,  the  FAA  finds  that 
adding  this  area  to  the  existing 
requirements  of  the  final  rule  will  not 
increase  significantly  the  inspection 
burden  on  operators.  Therefore,  in 
addition  to  the  area  between  stations 
Y=160.000  and  Y=218.000  (as  specified 
in  McDonnell  Douglas  DC-9  Service 
Bulletin  53-235,  which  was  referenced 
in  the  proposed  AD  as  the  appropriate 
source  of  service  information),  the  FAA 
has  determined  that  the  repetitive  HFEC 
inspections  also  must  be  conducted  in 
the  entire  area  between  stations 
Y=160.000  and  Y=180.000,  longeron  4 
left  and  longeron  5  left.  The  FAA  has 
revised  paragraph  (a)  of  the  final  rule 
accordingly,  and  has  added  one  work 
hour  to  the  cost  impact  information 
below,  to  account  for  the  additional 
time  necessary  to  accomplish  the 
required  inspection.  In  addition, 
McDonnell  Douglas  is  planning  on 
revising  the  referenced  service  bulletin 
to  coincide  with  the  requirements  of 
this  final  rule. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  support  the 
proposed  rule. 

Request  to  Allow  Credit  for  Inspections 
Performed  Previously 

One  commenter  requests  that  the 
compliance  time  for  paragraph  (a)  of  the 
proposed  AD  be  revised  to  allow  credit 
for  internal  visual  inspections 
performed  previously  in  accordance 
with  Task  C46-53300  of  the  Corrosion 
Prevention  and  Control  Program  (CPCP) 
[required  by  AD  92-22-08  Rl . 
amendment  39-8591  (58  FR  32281.  June 
9. 1993)].  The  commenter  states  that, 
since  the  primary  failure  mode  is  a 
cracked  longeron  or  shear  clip,  the 
internal  visual  inspection  will  have  a 
crack  detection  threshold  lower  than 
that  of  the  initial  external  eddy  current 
inspection  specified  in  paragraph  (a)  of 
the  proposed  AD.  The  FAA  concurs. 
The  FAA  finds  that  the  structure  and 
area  specified  in  this  AD  are  identical  to 
the  structure  and  area  being  inspected 
in  accordance  with  the  CPCP  AD  92- 
22-08  Rl.  The  FAA  has  determined 
that,  for  airplanes  that  have  been 
inspected  previously  in  accordance  with 
Task  C46-53300  of  the  CPCP  (required 
by  AD  92-22-08  Rl)  within  6,000 
landings  prior  to  the  effective  date  of 
this  AD.  the  initial  HFEC  inspection 
required  by  this  AD  shall  be 
accomplished  within  12.000  landings. 


The  FAA  finds  that  a  12,000-landing 
compliance  time  represents  an 
appropriate  interval  of  time  allowable 
for  these  affected  airplanes  to  continue 
to  operate  without  compromising  safety. 
The  FAA  has  revised  paragraph  (a)  of 
the  final  rule  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,728 
McDonnell  Douglas  Model  DC-9  and 
EXZ-9-80  series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (military)  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,152  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  17  work 
hours  per  airplane  to  accomplish  the 
required  HFEC  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
HFEC  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$1,175,040,  or  $1,020  per  airplane,  per 
inspection  cycle. 

It  will  take  approximately  89  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60.  per  work  hour.  The 
cost  of  required  parts  will  range  from 
$13,771  to  $15,292  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
between  $22,015,872  ($19,111  per 
airplane)  and  $23,768,064  ($20,632  per 
airplane). 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirenients  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  Iwtween  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-39    McDonnell  Douglas:  Amendment 
39-10626.  Docket  96-NM-203-AD. 

Applicability:  Model  DC-9-10,  -20.  -30, 
-40.  and  -50  series  airplanes;  Model  DC-9- 
81  (MD-81).  -82  (MD-82),  -83  (MI>-83),  and 
-87  (MD-87)  series  airplanes;  Model  MD-88 
airplanes;  and  C-9  (military)  series  airplanes; 
as  listed  in  McDonnell  Douglas  DC-9  Service 
Bulletin  53-235,  dated  September  15. 1993; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
s{>ecific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ^tigue  cracks  in  the  skin  and 
longerons  of  the  Kiselage.  which  could  result 
in  loss  of  the  structural  integrity  of  the 
fuselag^and,  consequently,  lead  to  rapid 
depressurization  of  the  airplane,  accomplish 
the  following: 

(a)  Perform  a  high  frequency  eddy  current 
(HFEC)  insj>ection  of  the  external  areas  of  the 
fuselage  to  detect  cracks  of  the  skin  and/or 
longeron  between  stations  Y=160.000  and 
Y=218.00O,  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  53-235.  dated 
September  15,  1993;  and  of  the  entire  area 
between  stations  Y=160.000  and  Y=180.000, 
longeron  4  left  and  longeron  5  left.  Perform 
the  inspection  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

Note  2:  Where  there  are  differences 
between  this  AD  and  the  referenced  service 
bulletin,  the  AD  prevails. 

(1)  For  airplanes  other  than  those 
identified  in  paragraph  (a)(2)  of  this  AD: 
Inspect  prior  to  the  accumulation  of  30.000 
total  landings,  or  within  8,000  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  that  have  been  inspected 
previously  in  accordance  with  Task  C46- 
53300  of  the  Corrosion  Prevention  and 
Control  Program  (CPCP).  as  required  by  AD 
92-22-6-Rl,  amendment  39-8591,  within 
6,000  flight  cycles  prior  to  the  effective  date 
of  this  AD:  Inspect  within  12,000  landings 
after  the  effective  date  of  this  AD. 

(b)  Condition  1  (No  Cracks).  If  no  crack  is 
detected  during  any  ins[>ection  required  by 
this  AD,  accomplish  either  paragraph  (b)(1) 
or  (b)(2)  of  this  AD,  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-235,  dated  September  15,  1993. 

(1)  Condition  1.  Option  I  (Repetitive 
Inspection).  Repeat  the  HFEC  inspection 
required  by  paragraph  (a)  of  this  AD,  and  the 
aided  visual  inspection  specified  in 
paragraph  2.E.  of  the  Accomplishment 
instructions  of  the  service  bulletin,  at 
intervals  not  to  exceed  10,000  landings. 

(2)  Condition  1.  Option  II  (Terminating 
Action  Modification).  Accomplish  the 
preventative  modification  installation  of 
clips  and  doublers  between  stations 
Y=160.000  and  Y=218.000.  in  accordance 
with  the  service  bulletin.  Accomplishment  of 
the  modiftcation  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

(c)  Condition  2  (Skin  Cracks).  If  any  skin 
crack  is  detected  during  any  inspection 
required  by  this  AD,  prior  to  further  flight, 
repair  it  in  accordance  with  McDonnell 
Bouglas  DC-9  Service  Bulletin  53-235,  dated 
September  15, 1993.  After  repair,  accomplish 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(d)  Condition  3  (Longeron  (bracks).  If  any 
longeron  crack  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  repair  it  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-235,  dated  September  15, 1993.  After 
repair,  accomplish  either  paragraph  (b)(l]  or 
(b)(2)  of  this  AD. 

(e)  Prior  to  the  accumulation  of  10Q,000 
total  landings,  or  within  4  years  after  the 


effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  the  preventative 
modification  specified  in  paragraph  2.).  of 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-235,  dated  September  15,  1993. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-9  Service 
Bulletin  53-235,  dated  September  15, 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
July  30, 1998. 

Issued  in  Renton,  Washington,  on  June  17, 
1998. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-16695  Filed  6-24-98;  8:45  am) 

BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-212-AD;  Amendment 
39-10627;  AD  98-13-36] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A,  SAAB  340B,  and  SAAB 
2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A.  SAAB  340B.  and  SAAB  2000 
series  airplanes,  that  requires  repetitive 
operational  tests  of  the  pitch  trim 
system  of  the  elevator  trim-tab  of  the 
flight  control  unit  to  ensure  that  the 
system  operates  correctly,  and  repair  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  uncommanded  movement 
of  the  right-hand  elevator  trim-tab  to  a 
maximum  deflection  position,  which 
was  apparently  due  to  a  failure  in  the 
aircraft  harness  and  a  fault  in  the  pitch 
trim  synchronizer.  The  actions  specified 
by  this  AD  are  intended  to  prevent  such 
uncommanded  movement  of  the 
elevator  trim-tab,  which  could  lead  to 
structural  overload  of  the  horizontal 
stabilizers  at  speeds  above  180  knots, 
and  consequent  reduced  controllability 
of  the  airplane. 

DATES:  Effective  July  30. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Lipkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Maxtenson,  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
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include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A.  SAAB  340B,  and  SAAB 
2000  series  airplanes  was  published  in 
the  Federal  Register  on  May  9.  1997  (62 
FR  25566).  That  action  proposed  to 
require  repetitive  operational  tests  of  the 
pitch  trim  system  of  the  elevator  trim- 
tab  of  the  flight  control  unit  to  ensure 
that  the  system  operates  correctly,  and 
repair,  if  necessary. 

Consideration  of  Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  AD. 

Requests  to  Withdraw  the  AD 


Two  commenters  suggest  that  the 
proposed  AD  is  no  longer  required 
because  the  proposed  action  already  is 
being  performed  by  the  operators  in 
accordance  with  their  usual 
maintenance  procedures.  One 
commenter  states  that  it  is  redundant  to 
issue  an  AD  that  would  require  the 
operational  tests  to  be  performed  when 
those  checks  are  already  a  mandatory 
task  in  its  maintenance  program.  The 
manufacturer  states  that  procedures  for 
these  tests  have  been  included  in  the 
Saab  Maintenance  Review  Board  (MRS) 
Document  (task  27-3210).  which 
specifies  repetitive  checks  every  150 
flight  hours.  In  addition,  commenters 
state  that  Saab  Service  Bulletin  340-27- 
079.  dated  December  22,  1995,  which 
describes  procedures  for  the  tests 
required  by  the  proposed  AD.  has  been 
canceled. 

The  FAA  acknowledges  that  the 
operator's  maintenance  program  and 
manufacturer's  MRB  document  may 
include  the  same  information  as  the 
proposed  AD  and  service  bulletin. 
However,  the  FAA  has  determined  that 
such  programs  and  documents  are  not 
the  appropriate  means  to  address  the 
unsafe  condition;  an  airworthiness 
directive  is  issued  to  address  an  unsafe 
condition.  In  addition,  the  FAA  has 
determined  that  allowing  each  operator 
to  determine  whether  and  how  often 
operational  tests  should  be  conducted 
will  not  ensure  an  acceptable  level  of 
safety,  and  that  allowing  this  degree  of 
operator  discretion  is  not  appropriate  in 
this  case.  Therefore,  this  AD  is 
necessary  to  ensure  that  operators 
accomplish  operational  tests  in  a 
common  manner  and  at  common 
intervals  to  ensure  compliance  and 
public  safety. 


Request  to  Limit  the  Applicability  of  the 
AD 

The  manufacturer  states  that,  on  all 
Saab  Model  SAAB  2000  series  airplanes, 
the  mechanical  elevator  control  system 
(MECS)  has  been  replaced  by  the 
powered  elevator  control  system  (PECS). 
For  this  reason,  the  manufacturer 
maintains  that  operational  tests  for  the 
pitch  trim  system  on  these  airplanes  are 
no  longer  required. 

The  FAA  infers  that  the  manufacturer 
requests  that  the  FAA  limit  the 
applicability  of  the  proposed  AD  to 
exclude  Model  SAAB  2000  series 
airplanes  equipped  with  PECS.  The 
FAA  concurs  with  this  request  and 
agrees  that,  for  Model  SAAB  SF340A. 
SAAB  340B,  and  SAAB  2000  series 
airplanes  equipped  with  PECS,  the 
actions  required  by  the  proposed  AD  are 
no  longer  required.  Therefore,  the  FAA 
has  removed  such  airplanes  from  the 
applicability  of  the  final  rule. 


Requests  to  Incorporate  the 
Manufacturer's  Repair  Instructions  Into 
the  Final  Rule 

Two  commenters  request  that  the 
proposed  AD  be  revised  to  incorporate 
the  manufacturer's  repair  instructions 
into  the  final  rule.  In  support  of  these 
requests,  the  manufacturer  has  provided 
repair  instructions  in  its  comments.  The 
commenters  state  that,  if  a  problem  is 
encountered  during  an  inspection,  the 
requirement  to  contact  the  FAA  for 
repair  instructions  could  cause 
operators  to  incur  long  down  times 
while  waiting  for  such  instructions. 

Although  me  FAA  does  not  concur 
with  the  requests  to  incorporate  the 
manufacturer's  repair  instructions  into 
the  final  rule,  it  has  taken  into  account 
the  commenters'  concerns  about 
potential  delays  in  receiving  repair 
instructions.  The  FAA  has  been  advised 
by  the  manufacturer  that  it  has 
developed  a  repair  procedure  to  isolate 
the  fault  and  has  developed  a  repair  for 
the  elevator  trim  synchronizer  system  in 
the  event  that  the  operational  test  fails. 
The  FAA  also  has  been  advised  that  this 
repair  procedure  now  has  been  included 
in  the  Saab  340  Aircraft  Maintenance 
Manual  (AMM)  27-32-30.  dated 
January  1, 1998.  The  FAA  has  reviewed 
this  procedure  and  finds  that  it  may  be 
used  as  an  acceptable  means  of 
compliance  for  the  repair  required  by 
paragraph  (a)(2)  of  this  AD. 
Accordingly,  the  FAA  has  revised  this 
final  rule  to  include  a  new  NOTE 
specifying  that  the  repair  may  be 
accomplished  in  accordance  with  the 
Saab  340  AMM. 

In  addition,  the  FAA  has  revised 
paragraph  (a)(2)  of  the  final  rule  to 


specify  that  repairs  may  be 
accomplished  in  accordance  with  a 
method  approved  by  either  the  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  or  the 
Luftfartsverket  (LFV).  which  is  the 
airworthiness  authority  for  Sweden.  In 
light  of  the  type  of  repair  required  to 
ensure  that  the  pitch  trim  system 
operates  correctly,  and  in  consonance 
with  existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  AD.  such  a  repair  approved 
by  either  the  FAA  or  the  LFV  (or  its 
delegated  agent)  would  be  acceptable  for 
compliance  with  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  235  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  Currently,  there  are  no 
Model  SAAB  2000  series  airplanes  of 
U.S.  registry  that  would  be  affected  by 
this  AD.  The  FAA  estimates  that  it  will 
take  approximately  1  work  hour  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$14,100,  or  $60  per  airplane,  per 
operational  test. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
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not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended]  * 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-36    SAAB  AircraA  AB:  Amendment 
39-10627.  Docket  96-NM-212-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  -004  through  -159, 
inclusive;  Model  SAAB  340B  series 
aiqilanes,  serial  numbers  -160  and 
subsequent;  and  SAAB  2000  series  airplanes, 
serial  numbers  -005  and  -007  through  -009, 
inclusive;  equipped  with  a  mechanical 
elevator  control  system  (MEGS);  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include  * 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  movement  of 
the  right-hand  elevator  trim-tab  to  a 
maximum  deflection  p>osition,  which  could 
lead  to  structural  overload  of  the  horizontal 
stabilizers  at  speeds  above  180  knots,  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  150  hours  time-in-service  after 
the  effective  date  of  this  AD,  pwrform  an 
operational  test  of  the  pitch  trim  system  that 
moves  the  elevator  trim-tab  of  the  flight 
control  unit  to  ensure  that  the  system 
operates  correctly,  in  accordance  with  Saab 
Service  Bulletins  340-27-079  (for  Model 
SAAB  SF340A  and  SF340B  series  airplanes); 
or  2000-27-018  (for  Model  SAAB  2000  series 
airplanes);  both  dated  December  22, 1995;  as 
applicable. 

(1)  If  no  discrepancy  is  found,  repeat  the 
o|}erational  test  of  the  pitch  trim  system 
thereafter  at  intervals  not  to  exceed  150  hours 
time-in-service. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  accomplish  repwirs  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate,  or  the  Luftfartsverket  (LFV),  or 
its  delegated  agent. 

Note  2:  Accomplishment  of  (he  repair 
required  by  paragraph  (a)(2)  of  this  AD,  in 
accordance  with  Saab  340  Aircraft 
Maintenance  Manual  27-32-30,  dated 
lanuary  1, 1998,  is  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  operational  test  shall  be  done  in 
accordance  with  Saab  Service  Bulletin  340- 
27-079,  dated  December  22,  1995,  or  Saab 
Service  Bulletin  2000-27-018,  dated 
December  22,  1995,  as  applicaGle.  This 
incorporation  by  reference  was  previously 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  piart  51.  Copies  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington:  or  at 


the  Office  of  the  Federal  Register,  800  North 
Capitol  SU^et,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No. 
1-083,  Revision  1,  dated  January  2. 1996. 

(e)  This  amendment  becomes  effective  on 
July  30, 1998. 

Issued  in  Renton,  Washington,  on  June  17, 
1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-16697  Filed  6-24-98;  8:45  am) 

BILUNQ  COOE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-81-A0;  Amendment 
39-10628;  AD  98-13-37] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  and  A300-600  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  and  all  Model  A30O-600  series 
airplanes,  that  requires  a  one-time 
inspection  for  cracking  of  the  gantry 
lower  flanges  in  the  main  landing  gear 
(MLG)  bay  area;  and  repair,  if  necessary. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracking 
of  the  gantry  lower  flanges  in  the  MLG 
bay  area,  which  could  result  in 
decompression  of  the  airplane. 
DATES:  Effective  July  30,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Oiocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  qr  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  and  all  Model  A300-600 
series  airplanes  series  airplanes  was 
published  in  the  Federal  Register  on 
April  21,  1998  (63  FR  19684).  That 
action  proposed  to  require  a  one-time 
inspection  for  cracking  of  the  gantry 
lower  flanges  in  the  main  landing  gear 
(MLG)  bay  area;  and  repair,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule.  » 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  67  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on  this 
figure,  the  cost  impact  of  the  inspection 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $16,080.  or  $240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9ft-13-37    Airbus  Industrie:  Amendment 
39-10628.  Docket  98-NM-81-AD. 

Applicability:  Model  A300  series  airplanes 
on  which  Airbus  Modification  3474  has  been 
accomplished,  and  all  Model  A300-600 
series  airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  f)erformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the  gantry 
lower  flanges  in  the  main  landing  gear  (MLC) 
bay  area,  which  could  result  in 
decompression  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  16,300  total 
flight  cycles,  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  a  one-time  ultrasonic 
inspection  for  cracking  of  the  gantry  lower 
flanges  in  the  MLG  bay  area,  in  accordance 
with  Airbus  All  Operators  Telex  (AOT)  53- 
11.  dated  October  13. 1997. 

(1)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
AOT. 

(2)  If  no  cracking  is  detected,  no  further 
action  is  required  by  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princip>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

'     Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  repair  shall  be  done 
in  accordance  with  Airbus  All  Ojjerators 
Telex  (AOT)  53-11.  dated  October  13. 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52fa) 
and  1  CFR  pwrt  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-372- 
236(B).  dated  December  3. 1997. 

(e)  This  amendment  becomes  effective  on 
July  30. 1998. 

Issued  in  Renton,  Washington,  on  June  17, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-16699  Filed  6-24-98;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-115-AD;  Amendment 
39-10629,  AD  98-13-38] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 
requires  installation  of  a  warning 
placard  for  the  fire  extinguisher  exhaust 
port  located  in  the  rear  baggage  bay. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specihed  by  this  AD  are 
intended  to  prevent  blockage  of  the  fire 
extinguisher  exhaust  port,  which  could 
result  in  reduced  fire  protection  in  the 
rear  baggage  bay  and  consequent  injury 
to  the  passengers  and  crewmembers. 
DATES:  Effective  July  30,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  DNocket, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  April  21,  1998  (63  FR 
19688).  That  action  proposed  to  require 


installation  of  a  warning  placard  for  the 
fire  extinguisher  exhaust  port  located  in 
the  rear  baggage  bay. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  installation,  and  that  the 
average  labor  rate  is  $60  {>er  work  hour. 
Required  parts  cost  will  be  minimal. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,420,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-13-38    British  Aerospace  [Formerly 
Jetstream  Aircraft  Limited;  British 
Aerospace  (Commercial  Aircraft) 
Limited):  Amendment  39-10629.  Docket 
98-NM-nS-AD. 

Applicability:  Model  4101  airplanes, 
constructor's  nimibers  41004  through  41100 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  blockage  of  the  fire  extinguisher 
exhaust  port,  which  could  result  in  reduced 
fire  protection  in  the  rear  baggage  bay  and 
consequent  injury  to  the  passengers  and 
crewmembers.  accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD.  install  a  warning  placard  near  the 
fire  extinguisher  exhaust  f)Ort  in  the  rear 
baggage  bay,  in  accordance  with  British 
Aerospace  Regional  Aircraft  Service  Bulletin 
)41-ll-020,  dated  November  10,  1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
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Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-tl6. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  British  Aerospace  Regional 
Aircraft  Service  Bulletin  )41-1 1-020,  dated 
November  10. 1997.  T^is  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  AI(R)  American  Support.  Inc.. 
13850  Mclearen  Road.  Herndon.  Virginia 
20171.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NVV..  suite  700.  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  015-11-97. 

(e)  This  amendment  becomes  effective  on 
luly  30,  1998. 

Issued  in  Renton,  Washington,  on  June  17, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-16703  Filed  6-24-98;  8:45  am) 

BILUNG  CODE  4910-13-U 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  802 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

agency:  Federal  Trade  Commission. 
action:  Final  rule  with  request  for 
comments. 

SUMMARY:  This  final  rule  amends  the 
premerger  notification  rules  that  require 
the  parties  to  certain  mergers  or 
acquisitions  to  file  reports  with  the 
Federal  Trade  Commission  and  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  of  the  Department 
of  Justice,  and  to  wait  a  specified  period 
of  time  before  consummating  such 
transactions.  The  reporting  and  waiting 
period  requirements  are  intended  to 
enable  these  enforcement  agencies  to 
determine  whether  a  proposed  merger 
or  acquisition  may  violate  the  antitrust 
laws  if  consummated  and,  when 
appropriate,  to  seek  a  preliminary 
injunction  in  federal  court  to  prevent 
consummation.  During  the  nineteen 
years  the  rules  have  been  in  effect,  the 


Federal  Trade  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General  for  Antitrust,  has  amended  the 
premerger  notification  rules  several 
times  to  improve  the  program's 
effectiveness  and  to  lessen  the  burden  of 
complying  with  the  rules.  This  final  rule 
amends  Rule  802.70,  which  exempts 
from  the  reporting  requirements 
acquisitions  of  stock  or  assets  required 
to  be  divested  by  an  order  of  the  Federal 
Trade  Commission  or  of  any  Federal 
court  in  an  action  brought  by  the 
Commission  or  the  Department  of 
Justice.  As  amended  the  Rule  will 
exempt  as  well  divestitures  pursuant  to 
consent  agreements  that  have  been 
accepted  by  the  Commission  for  public 
comment  or  have  been  filed  with  a  court 
by  the  Commission  or  the  Department  of 
Justice  and  are  subject  to  public 
comment,  but  are  not  yet  final  orders. 
These  transactions  are  adequately 
reviewed  for  potential  antitrust 
concerns  during  the  approval  process 
under  the  consent  agreement,  in  which 
the  antitrust  agencies  determine  that  the 
divestiture  to  that  party  does  not  raise 
antitrust  concerns.  The  Commission  has 
thus  made  this  change  to  Section  802.70 
because  such  acquisitions  are  unlikely 
to  raise  antitrust  concerns. 

The  Commission  has  made  this  final 
rule  without  notice  and  comment 
because  notice  and  comment  would  be 
unnecessary  and  the  delay  in 
implementing  the  rule  would  be 
contrary  to  the  public  interest.  Section 
802.70  already  exempts  from  the 
reporting  requirements  transactions  that 
satisfy  divestiture  requirements  under 
Commission  or  Court  orders  in  cases 
brought  by  the  Commission  or  the 
Department  of  Justice.  The  amendment 
merely  extends  the  exemption  to 
transactions  entered  into  before  the 
relevant  order  has  been  made  final. 
Whatever  delay  and  cost  result  from  the 
HSR  reporting  requirements  are  contrary 
to  the  public  interest  where  the  antitrust 
agencies  already  have  notice  of  the 
transaction  and  have  completed  their 
review. 

Notice  and  comment  in  this  matter  are 
unnecessary  because  the  Commission 
has  already  exempted  acquisitions 
pursuant  to  a  final  divestiture  order,  and 
there  is  no  relevant  difference  between 
the  two  situations.  The  agencies  in  each 
case  already  have  all  the  notice  and 
information  they  would  otherwise 
obtain  under  HSR.  No  other  person  has 
access  to  or  interest  in  the  information 
provided  under  HSR,  and  therefore  no 
other  person  has  an  interest  in  ensuring 
a  filing  in  these  circumstances. 
DATES:  This  final  rule  is  effective  on 
June  25, 1998.  The  Commission  will, 


however,  accept  comments  on  the 
revised  rule  that  are  received  on  or 
before  July  27, 1998,  and  may  reevaluate 
the  rule  in  light  of  those  comments. 
ADDRESSES:  Written  comments  should 
be  submitted  to  both  (1)  the  Secretary. 
Federal  Trade  Commission,  Room  159, 
Washington,  D.C.  20580.  and  (2)  the 
Assistant  Attorney  General.  Antitrust 
Division.  Department  of  Justice.  Room 
3214.  Washington  DC  20530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  S.  Baruch,  Deputy  Assistant 
Director,  Bureau  of  Competition,  Room 
S-2115,  Federal  Trade  Commission, 
Washington,  DC  20580.  Telephone: 
(202) 326-2687. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-12,  requires  that  the  agency 
conduct  an  analysis  of  the  anticipated 
economic  impact  of  the  proposed 
amendment  on  small  businesses. 

The  purpose  of  a  regulatory  flexibility 
analysis  is  to  ensure  that  the  agency 
considers  impact  on  small  entities  and 
examines  alternatives  that  could  achieve 
the  regulatory  purpose  while 
minimizing  burdens  on  small  entities. 
Section  605  provides,  however,  that 
such  an  analysis  is  not  required  if  the 
agency  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  of  the 
size  of  the  transactions  necessary  to 
invoke  a  Hart-Scott-Rodino  filing,  the 
premerger  notification  rules  rarely,  if 
ever,  affect  small  businesses. 
Furthermore,  the  amendment  will 
merely  exempt  companies  from  Hart- 
Scott-Rodino  reporting  requirements  for 
certain  transactions.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act  provisions  of  the  Administrative 
Procedure  Act.  5  U.S.C.  605(b).  the 
Federal  Trade  Commission  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Section  603  of 
the  Administrative  Procediire  Act,  5 
U.S.C.  603,  requiring  a  final  regulatory 
flexibihty  analysis  of  these  rules;  is 
therefore,  inappUcable. 

Paperwork  Reduction  Act 

The  premerger  notification  rules  and 
report  form  contain  information 
collection  requirements  that  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
Control  Number  3084-0005.  The 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq..  requires  agencies  to  submit 
requirements  for  "collections  of 
information"  to  OMB  and  obtain 
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clearance  prior  to  instituting  them.  Such 
collections  of  information  include 
reporting,  recordkeeping,  or  disclosure 
requirements  contained  in  regulations. 
The  proposed  amendment  does  not 
impose  any  such  requirements  beyond 
those  that  have  already  been  approved 
by  OMB.  The  amendment  will  exempt 
reporting  requirements  for  transactions 
that  have  been  made  pursuant  to 
consent  agreements  that  have  been 
accepted  by  the  Commission  for  public 
comment  or  that  have  been  filed  with  a 
court  by  the  Commission  or  the 
Department  of  Justice  for  public 
comment,  but  that  are  not  yet  final 
orders.  This  revision  will  eliminate  an 
unnecessary  burden  in  connection  with 
these  acquisitions  and  will  generally 
provide  some  reduction  of  the 
Paperwork  Reduction  Act  burden 
currently  associated  with  the  Rule. 

Background 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  §§  201  and  202 
of  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  ("the  act"  or 
"HSR"),  requires  persons  contemplating 
certain  acquisitions  of  assets  or  voting 
securities  to  give  advance  notice  to  the 
Federal  Trade  Commission  (hereafter 
referred  to  as  "the  Commission")  and 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division  of  the 
Department  of  Justice  (hereafter  referred 
to  as  "the  Assistant  Attorney  General"), 
and  to  wait  certain  designated  periods 
before  the  consummation  of  such 
acquisitions.  The  transactions  to  which 
the  advance  notice  requirement  is 
applicable  and  the  length  of  the  waiting 
period  required  are  set  out  respectively 
in  subsections  (a)  and  (b)  of  §  7A.  This 
amendment  to  the  Clayton  Act  did  not 
change  the  standards  used  in 
determining  the  legality  of  mergers  and 
acquisitions  under  the  antitrust  laws. 

The  legislative  history  suggests 
several  purposes  underlying  the  act. 
Congress  wanted  to  assure  that  large 
acquisitions  were  subjected  to 
meaningful  scrutiny  under  the  antitrust 
laws  prior  to  consummation.  To  this 
end.  Congress  expressly  intended  to 
eliminate  the  large  "midnight  merger," 
which  is  negotiated  in  secret  and 
announced  just  before,  or  sometimes 
only  after,  the  closing  takes  place. 
Congress  also  provided  an  opportunity 
for  the  Commission  or  the  Assistant 
Attorney  General  (who  are  sometimes 
hereafter  referred  to  collectively  as  the 
"antitrust  agencies"  or  the  "enforcement 
agencies")  to  seek  a  court  order 
enjoining  the  completion  of  those 
transactions  that  the  agencies  deem  to 
present  significant  antitrust  problems. 
Finally,  Congress  sought  to  facilitate  an 


effective  remedy  when  a  challenge  by 
one  of  the  enforcement  agencies  proved 
successful. 

Thus,  the  act  requires  that  the 
antitrust  agencies  receive  prior 
notification  of  certain  acquisitions; 
provides  certain  tools  to  facilitate  a 
prompt,  thorough  investigation  of  the 
competitive  implications  of  those 
acquisitions:  and  assures  the 
enforcement  agencies  an  opportunity  to 
seek  a  preliminary  injunction  before  the 
parties  to  an  acquisition  are  legally  free 
to  consummate  it,  reducing  the  problem 
of  unscrambling  the  assets  after  the 
transaction  has  taken  place. 

Subsection  7A(d)(l)  of  the  act.  15 
U.S.C.  18a{d)(l),  directs  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General,  in 
accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  to  require 
that  the  notification  be  ia  such  form  and 
contain  such  information  and 
documentary  material  as  may  be 
necessary  and  appropriate  to  determine 
whether  the  proposed  transaction  may, 
if  consummated,  violate  the  antitrust 
laws.  Subsection  7A(d)(2)  of  the  act,  15 
U.S.C.  18a(d)(2),  grants  the  Commission, 
with  the  concurrence  of  the  Assistant 
Attorney  General,  in  accordance  with  5 
U.S.C.  553,  the  authority  to:  (a)  define 
the  terms  used  in  the  act;  (b)  exempt 
additional  classes  of  persons  or 
transactions  which  are  not  likely  to 
violate  the  antitrust  laws  from  the  act's 
notification  and  waiting  period 
requirements;  and  (c)  prescribe  such 
other  rules  as  may  be  necessary  and 
appropriate  to  carry  out  the  purposes  of 
§7A. 

The  rules  are  divided  into  three  parts, 
which  appear  at  16  CFR  Parts  801,  802. 
and  803.  Part  801  defines  a  number  of 
the  terms  used  in  the  act  and  rules,  and 
explains  which  acquisitions  are  subject 
to  the  reporting  and  waiting  period 
requirements.  Part  802  contains  a 
number  of  exemptions  from  these 
requirements.  Part  803  explains  the 
procedures  for  complying  with  the  act. 
The  Notification  and  Report  Form, 
which  is  completed  by  persons  required 
to  file  notification,  is  an  appendix  to 
Part  803  of  the  rules.  Changes  of  a 
substantive  nature  have  been  made  in 
the  premerger  notification  rules  or  Form 
on  nine  occasions  since  they  were  first 
promulgated. 

The  Commission  recognizes  that  the 
premerger  notification  obligations  can 
create  delay  and  impose  the  cost  of  the 
filing  fee  even  for  acquisitions  that  do 
not  raise  competitive  concerns,  and  that 
this  delay  and  cost  can  impose  burdens 
on  buyers  and  sellers.  The  delay  that 
occurs  is  the  necessary  consequence  of 
preventing  consummation  while  the 


antitrust  agencies  assess  the  likelihood 
that  proposed  transactions  will  violate 
the  antitrust  laws.  The  special  treatment 
of  cash  tender  offers  in  section 
7A(b)(l)(b)  of  the  Act  illustrates 
congressional  concerii  to  avoid 
unnecessary  disruption  of  the  operation 
of  the  market  for  corporate  control.  See 
122  Cong.  Rec.  H.  10,293  (daily  ed.  Sept. 
16, 1976).  In  addition,  the  Commission 
has  tried  to  minimize  any  unnecessary 
disruptive  effect  of  premerger  review  by 
the  design  of  its  procedures  and  the 
speed  with  which  it  reviews  proposed 
transactions  and  in  a  majority  of 
transactions  grants  early  termination  of 
the  waiting  period.  Moreover,  whenever 
the  Commission  can  determine  that  a 
class  of  transactions  is  unlikely  to 
violate  the  antitrust  laws,  it  has  sought, 
with  the  concurrence  of  the  Assistant 
Attorney  General  for  Antitrust,  to 
exempt  such  transactions  from  all 
notification  obligations  and  the  delay 
and  cost  inherent  in  premerger  review. 

Statement  of  Basis  and  Purpose  for  the 
Commission 's  Revised  Premerger 
Notification  Rules 

The  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  promulgates  this  amendment 
pursuant  to  15  U.S.C.  18a(d). 

Section  802.70  of  the  Rules  exempts 
from  the  reporting  requirements 
acquisitions  of  assets  or  voting 
securities  from  an  entity  required  to 
divest  such  assets  by  order  of  the 
Federal  Trade  Commission  or  of  any 
Federal  Court  in  an  action  brought  by 
the  Federal  Trade  Commission  or  the 
Department  of  Justice.  The  agencies 
have  recognized  that  there  is  no  need  for 
filing  under  HSR  in  these 
circumstances.  Under  existing 
procedures  the  agencies  already  review 
divestitures  required  by  final  orders. 
This  review  gives  the  agencies  the  full 
opportimity  to  weigh  the  competitive 
impact  of  the  proposed  transaction  prior 
to  consummation  and  to  prevent  the 
transaction  if  appropriate,  the  same  goal 
that  HSR  was  designed  to  accomplish. 

Both  the  Commission's  Rules  of 
Practice  and  the  Antitrust  Procedures 
and  Penalties  Act  require  a  proposed 
settlement  to  be  published  in  the 
Federal  Register  for  a  60-day  public 
comment  period.  Proposed  orders  thus 
do  not  become  final  until  at  least  60 
days  following  their  acceptance  by  the 
parties  and  the  antitrust  agencies,  and 
therefore  the  exemption  created  by 
section  802.70  of  the  Rules  does  not 
apply  to  any  divestiture  that  might  be 
made  during  the  period  between 
acceptance  of  a  settlement  and  issuance 
of  a  final  order,  even  if  such  divestiture 
were  to  an  acquirer  and  according  to  a 
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contract  that  is  specified  in  the 
proposed  settlement. 

Recently,  the  Commission  has  been 
shortening  the  time  period  in  which 
divestiture  is  to  take  place  and  has  more 
frequently  included  specific  approved 
acquirers  and  reference  specific 
divestiture  agreements  in  proposed 
orders  when  the  Commission  accepts 
proposed  orders  for  public  comment. 
This  trend  has  increased  the  likelihood 
that  the  divestiture  transaction  will 
occur  before  there  is  a  final  order 
requiring  divestiture.  In  these 
circumstances,  Rule  802.70  as  written, 
because  it  applies  only  to  final  orders, 
does  not  provide  an  exemption. 
Nevertheless,  the  same  reasons  to 
exclude  from  the  HSR  filing 
requirements  divestitures  after  the  order 
is  entered  also  apply  in  cases  where  the 
proposed  order  identifies  the  acquirer 
and  the  divestiture  contract.  The 
agencies  have  already  had  an 
opportunity  comparable  to  that  which 
HSR  provides  to  weigh  the  competitive 
impact  of  proposed  trjmsaction  and  to 
approve  or  disapprove  the  transaction. 
There  is  therefore  no  need  for  a  separate 
HSR  filing.  • 

The  Federal  Trade  Commission 
believes  that  an  acquisition  of  assets  or 
voting  securities  pursuant  to  the  terms 
of  a  proposed  order  of  divestiture  is 
unlikely  to  violate  the  antitrust  laws  and 
that  exempting  such  acquisitions  is 
necessary  and  appropriate  to  carry  out 
the  purposes  of  the  act.  Accordingly,  the 
Commission  has  amended  §  802.70  of  its 
premerger  notification  rules  to  exempt 
such  acquisitions  from  premerger 
reporting  requirements. 

The  following  section  outlines  briefly 
the  rationale  for  this  rulemaking. 
Subsequent  sections  discuss  certain  key 
issues  concerning  the  Commission's 
authority  to  promulgate  §802.70,  and 
the  nature  of  the  new  rule. 

Statement  of  the  Underlying  Problem 

The  purpose  of  section  7A  of  the 
Clayton  Act  is  clear:  to  give  the  antitrust 
agencies  an  opportunity  to  determine 
whether  a  proposed  acquisition  might 
violate  the  antitrust  laws  and  an 
opportunity  to  challenge  any  such 
transaction  prior  to  consummation.  At 
the  same  time,  the  program  is  not 
without  cost,  including  the  cost  of 
filling  out  the  form,  filing  fees,  delaying 
transactions  and  otherwise.  For 
transactions  that  do  not  rise  significant 
issues  under  the  antitrust  laws  these 
costs  can  be  particularly  burdensome. 
The  Commission  has  continually 
reviewed  the  premerger  notification 
program  in  an  effort  to  increase  its 
efficiency  and  decrease  the  burden  on 


filing  parties.  This  rulemaking 
proceeding  is  part  of  this  effort. 

Analysis  of  Proposed  Revised  Rule 
802.70 

Revised  rule  802.70  exempts 
completely  from  HSR  premerger 
notification  requirements  acquisitions 
pursuant  to  a  divestiture  order  once  the 
order  is  accepted  by  the  Commission  for 
public  comment  or  is  filed  with  the 
Federal  court  for  public  comment.  It 
does  so  because  the  Commission 
believes  that  such  transactions,  having 
received  a  full  review  and  been 
accepted  by  the  Commission  or  the 
Antitrust  Division,  are  not  likely  to 
violate  the  antitrust  laws  and  because 
exempting  such  acquisitions  is 
necessary  and  appropriate  to  carry  out 
the  purposes  of  the  act. 

In  deciding  to  revise  rule  802.70,  the 
Commission  relied  upon  its  own 
extensive  merger  enforcement 
experience,  as  well  as  that  of  the 
Antitrust  Ehvision  of  the  Etepartment  of 
Justice. 

Congress  expressly  has  authorized  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General,  to 
"exempt  from  requirements  of  [the  act), 
classes  of  *   *   *  transactions  which  are 
not  likely  to  violate  the  antitrust  laws." 
Section  7A(d)(2)(B)  of  the  Act.  The 
finding  required  by  the  statute  can  be 
demonstrated  in  different  ways.  The 
Commission  can  exempt  a  class  of 
transactions  because  that  class  of 
transactions  is  inherently  unlikely  to  be 
anticompetitive.  Acquisitions  pursuant 
to  divestiture  orders  are  inherently 
unlikely  to  be  anticompetitive.  Such 
transactions  are  already  subject  to  the 
approval  of  the  agencies  and  such 
approval  would  not  be  granted  if  the 
transaction  would  be  anticompetitive. 
This  is  true  whether  or  not  the 
divestiture  order  is  final.  Accordingly, 
there  is  no  need  for  a  separate  HSR 
filing. 

List  of  Subjects  in  16  CFR  Part  802 

Antitrust. 
Final  Rule 

The  Commission  amends  Title  16b 
Chapter  I,  Subpart  H,  The  Code  of 
Federal  Regulations  as  follows: 

PART  802— EXEMPTION  RULES 

1.  Authority.  The  authority  citation 
for  Fart  802  continues  to  read  as 
follows: 

Authority:  Sec.  7A(d)  of  the  Clayton  Act, 
15  U.S.C.  18a(d).  as  added  by  sec.  201  of  the 
Hart-Scott-Rodino  Antitrust  Improvements 
Act  of  1976,  Pub.  L.  No.  94-435,  90  Stat. 
1390. 


2.  Section  802.70  is  revised  to  read  as 
follows: 

§  802.70    Acquisitions  sub|ect  to  order. 

An  acquisition  shall  be  exempt  from 
the  requirements  of  the  act  if  the  voting 
securities  or  assets  are  to  be  acquired 
from  an  entity  pursuant  to  and  in 
accordance  with: 

{&)  An  order  of  the  Federal  Trade 
Commission  or  of  any  Federal  court  in 
an  action  brought  by  the  Federal  Trade 
Commission  or  the  Department  of 
Justice; 

(b)  An  Agreement  Containing  Consent 
Order  that  has  been  accepted  by  the 
Commission  for  public  comment, 
pursuant  to  the  Commission's  Rules  of 
Practice;  or 

(c)  A  proposal  for  a  consent  judgment 
that  has  been  submitted  to  a  Federal 
court  by  the  Federal  Trade  Commission 
or  the  Department  of  Justice  and  that  is 
subject  to  public  comment. 

Donald  S.  Clurk. 

Secretary. 

(FR  Doc.  9&-16954  Filed  6-24-98:  8:45  ami 

BtLUNQ  COOe  (750-01 -M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[70  8773] 

RIN  1545-AV62 

EIC  Eligibility  Requirements 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  that  provide 
guidance  to  taxpayers  who  have  been 
denied  the  earned  income  credit  (EIC)  as 
a  resuh  of  the  deficiency  procedures 
and  wish  to  claim  the  EIC  in  a 
subsequent  year.  The  temporary 
regulations  apply  to  taxpayers  claiming 
the  EIC  for  taxable  years  beginning  after 
December  31, 1997,  where  the 
taxpayer's  EIC  claim  was  denied  for  a 
taxable  year  beginning  after  December 
31,  1996.  The  text  of  these  temporary 
regulations  also  serves  as  the  text  of 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  Effective  date:  June  25, 1998. 

Applicability  dates:  For  dates  of 
applicability,  see  §  1.32-3T(f)  of  these 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Loverud  at  202-622-6060  (not  a 
toll-free  number). 
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SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1575.  Responses 
to  this  collection  of  information  are 
mandatory.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
control  number  assigned  by  the  Office  of 
Management  and  Budget. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
£u«  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  providing  guidance  relating  to 
the  requirement  that  taxpayers  who  are 
denied  the  EIC  for  a  taxable  year 
demonstrate  their  eligibility  to  claim  the 
EIC  in  a  subsequent  taxable  year.  This 
requirement  is  described  in  section 
32(k)(2).  which  was  added  by  section 
1085(a)(1)  of  the  Taxpayer  Relief  Act  of 
1997  (Public  Law  105-34.  Ill  Stat. 
788). 

Section  32(k)(2)  pertains  to  taxpayers 
who  are  denied  the  EIC  as  a  result  of  the 
deficiency  procedures  under  subchapter 
B  of  chapter  63  (the  deficiency 
procedures).  A  taxpayer  who  has  been 
denied  the  EIC  for  any  taxable  year  as 
a  result  of  the  deficiency  procedures  is 
ineligible  to  claim  the  EIC  for  a 
subsequent  taxable  year  unless  the 
taxpayer  provides  information  required 
by  the  Secretary  demonstrating 
eligibility  for  the  EIC.  If  the  taxpayer 
demonstrates  eligibility  for  the  EIC.  the 
taxpayer  is  not  required  to  provide  this 
information  in  the  future  unless  the  IRS 


again  denies  the  EIC  as  a  result  of  the 
deficiency  procedures. 

If  the  taxpayer  fails  to  provide  the 
required  information  or  the  information 
provided  does  not  demonstrate 
eligibility  for  the  EIC.  the  requirements 
of  section  32(k)(2)  are  not  satisfied.  In 
such  circumstances,  the  IRS  can  treat 
the  failure  to  meet  these  requirements  as 
a  mathematical  or  clerical  error. 

In  the  case  of  deficiencies  attributable 
to  certain  mathematical  and  clerical 
errors,  enumerated  in  section  6213(g), 
the  IRS  is  authorized  to  make  a 
summary  assessment,  without  following 
the  normal  deficiency  procedures.  In  the 
case  of  EIC  claims,  mathematical  and 
clerical  errors  can  include  both  errors 
that  apply  generally  to  all  returns  and 
certain  errors  specific  to  the  EIC.  For 
example,  mathematical  and  clerical 
errors  include  situations  in  which  (1)  a 
taxpayer  fails  to  provide  a  correct 
taxpayer  identification  number  required 
under  section  32,  or  (2)  a  taxpayer  who 
claims  the  EIC  with  respect  to  net 
earnings  from  self-employment  fails  to 
pay  the  proper  amount  of  self- 
employment  tax  on  the  net  earnings.  As 
noted  above,  the  IRS  is  now  authorized 
to  treat  failure  to  meet  the  requirements 
of  section  32(k)(2)  as  a  mathematical  or 
clerical  error. 

Ineligibility  for  the  EIC  under  these 
new  rules  is  subject  to  review  by  the 
courts. 

The  new  provision  applies  to 
taxpayers  who  are  denied  the  EIC  on 
their  return  for  any  taxable  year 
beginning  after  1996. 

Explanation  of  Provisions 

A  taxpayer  who  has  been  denied  the 
EIC,  in  whole  or  in  part,  as  a  result  of 
deficiency  procedures  is  ineligible  to 
file  a  return  claiming  the  EIC 
subsequent  to  the  denial  until  the 
taxpayer  provides  evidence  of  eligibility 
for  the  EIC.  Deficiency  procedures 
include  administrative  procedures 
(other  than  procedures  related  to 
mathematical  or  clerical  errors)  that 
result  in  an  assessment  of  a  deficiency 
in  tax,  whether  or  not  a  notice  of 
deficiency  is  issued.  To  demonstrate 
current  eligibility,  the  regulations 
require  the  taxpayer  to  complete  Form 
8862,  Information  To  Claim  Earned 
Income  Credit  After  Disallowance.  Form 
8862  contains  a  series  of  questions 
designed  to  assist  the  IRS  in 
determining  whether  the  taxpayer  is 
eligible  to  claim  the  EIC  under  section 
32  for  the  subsequent  taxable  year.  A 
taxpayer  fails  to  demonstrate  eligibility 
if,  for  example,  the  form  is  incomplete 
or  any  item  of  information  on  the  form 
is  incorrect  or  inconsistent  with  any 
item  on  the  return.  If  the  taxpayer 


properly  demonstrates  eligibility  for  the 
EIC.  the  taxpayer  is  not  required  to 
submit  Form  8862  in  the  future  unless 
the  IRS  again  denies  the  EIC  as  a  result 
of  the  deficiency  procedures. 

The  regulations  require  the  taxpayer 
to  attach  Form  8862  to  the  first  income 
tax  return  on  which  the  taxpayer  claims 
the  EIC  after  the  EIC  has  been  denied  as 
a  result  of  the  deficiency  procedures. 
The  EIC  is  denied  as  a  result  of  the 
deficiency  procedures  when  an 
assessmer^t  of  a  deficiency  is  made 
(other  than  as  a  mathematical  or  clerical 
error  under  section  6213(b)(1)). 

The  Treasury  Department  and  the  IRS 
anticipate  that  the  Commissioner  of 
Internal  Revenue  may  require  taxpayers 
to  provide  documentary  evidence  in 
addition  to  Form  8862.  Whether  or  not 
the  Commissioner  requires  taxpayers  to 
provide  documentary  evidence  in 
addition  to  Form  8862.  the 
Commissioner  may  choose  to  examine 
any  return  claiming  the  EIC  for  which 
Form  8862  is  required. 

The  regulations  provide  that  if  the 
taxpayer  fails  to  properly  complete 
Form  8862  or  does  not  demonstrate 
eligibility  for  the  EIC,  the  provisions  of 
section  32(k)(2)  are  not  satisfied.  In  such 
circumstances,  the  IRS  can  deny  the  EIC 
as  a  mathematical  or  clerical  error  under 
section  6213(g)(2)(I)  l(K)l  (relating  to  the 
omission  of  information  required  by 
section  32(k)(2)).  If  a  taxpayer's  claim 
for  the  EIC  is  denied  under  section 
6213(g)(2)(J)  ((K)l,  the  taxpayer  must 
attach  Form  8862  to  the  next  return  for 
which  the  EIC  is  claimed. 

The  regulations  provide  that  if  two 
individuals  marry  after  one  has  been 
denied  the  EIC  as  a  result  of  the 
deficiency  procedures,  the  eligibility 
requirements  apply  when  they  file  a 
joint  return  and  claim  the  EIC.  For 
example,  two  unmarried  taxpayers  have 
qualifying  children  and  claim  the  EIC. 
The  taxpayers  subsequently  marry.  For 
a  taxable  year  preceding  the  marriage, 
one  of  the  taxpayers  was  denied  the  EIC 
under  the  deficiency  procedures  and 
has  not  established  eligibility  for  a 
subsequent  year.  In  this  situation,  if 
they  claim  the  EIC  for  the  taxable  year 
in  which  they  marry,  the  demonstration 
of  ehgibility  rules  will  apply. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations. 
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It  is  hereby  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
numb>er  of  small  entities.  This 
certification  is  based  upon  the  fact  that 
the  underlying  statute  applies  only  to 
individuals.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Pursuant  to  section  7805(f).  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Ckjunsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Karin  Loverud  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  IRS.  However,  other 
persormel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— JNCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Par.  2.  Section  1.32-3T  is  added  to 
read  as  follows: 

§  1 .32-3T    Eligibility  requirements 
(temporary). 

(a)  In  general.  A  taxpayer  who  has 
been  denied  the  earned  income  credit 
(EIC),  in  whole  or  in  part,  as  a  result  of 
the  deficiency  procedures  under 
subchapter  B  of  chapter  63  (deficiency 
procedures)  is  ineligible  to  file  a  return 
claiming  the  EIC  subsequent  to  the 
denial  unJil  the  taxpayer  demonstrates 
eligibility  for  the  EIC  in  accordance  with 
paragraph  (c)  of  this  section.  If  a 
taxpayer  demonstrates  eligibility  for  a 
taxable  year  in  accordance  with 
paragraph  (c)  of  this  section,  the 
taxpayer  need  not  comply  with  those 
requirements  for  any  subsequent  taxable 
year  unless  the  Service  again  denies  the 


EIC  as  a  result  of  the  deficiency 
procedures. 

(b)  Denial  of  the  EIC  as  a  result  of  the 
deficiency  procedures.  For  purposes  of 
this  section,  denial  of  the  EIC  as  a  result 
of  the  deficiency  procedures  occurs 
when  a  tax  on  account  of  the  EIC  is 
assessed  as  a  deficiency  (other  than  as 

a  mathematical  or  clerical  error  under 
section  6213(b)(1)). 

(c)  Demonstration  of  eligibility.  In  the 
case  of  a  taxpayer  to  whom  paragraph 
(a)  of  this  section  applies,  and  except  as 
otherwise  provided  by  the 
Commissioner,  no  claim  for  the  EIC 
filed  subsequent  to  the  denial  is  allowed 
unless  the  taxpayer  properly  completes 
Form  8862.  Information  To  Claim 
Earned  Income  Credit  After 
Disallowance,  demonstrating  eligibility 
for  the  EIC.  and  otherwise  is  eligible  for 
the  EIC.  If  any  item  of  information  on 
Form  8862  is  incorrect  or  inconsistent 
with  any  item  on  the  return,  the 
taxpayer  will  be  treated  as  not 
demonstrating  eligibility  for  the  EIC. 
The  taxpayer  must  attach  Form  8862  to 
the  taxpayer's  first  income  tax  return  on 
which  the  taxpayer  claims  the  EIC  after 
the  EIC  has  been  denied  as  a  result  of 
the  deficiency  procedures. 

(d)  Failure  to  demonstrate  eligibility. 
If  a  taxpayer  to  whom  paragraph  (a)  of 
this  section  applies  fails  to  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  with  respect  to  a  particular 
taxable  year,  the  IRS  can  deny  the  EIC 
as  a  mathematical  or  clerical  error  under 
section  6213(g)(2)(J)  l(K)). 

(e)  Special  rule  where  one  spouse 
denied  EIC.  The  eligibility  requirements 
set  forth  in  this  section  apply  to 
taxpayers  filing  a  joint  return  where  one 
spouse  was  denied  the  EIC  for  a  taxable 
year  prior  to  marriage  and  has  not 
established  eligibility  as  either  an 
unmarried  or  married  taxpayer  for  a 
subsequent  taxable  year. 

(f)  Effective  date.  This  section  applies 
to  returns  claiming  the  EIC  for  taxable 
years  beginning  after  December  31, 
1997.  where  the  EIC  was  denied  for  a 
taxable  year  beginning  after  December 
31. 1996. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §602.101.  paragraph  (c)  is 
amended  by  adding  an  entry  to  the  table 
in  numerical  order  to  read  as  follows: 

§602.101    0MB  Control  numbers. 

*         *         ft         *         * 


CFR  part  or  sectron  wtiere 
(dentified  and  described 


Current 
0MB  con- 
trol No. 


1.32-3T 1545-1575 

•  •  •  •  • 

Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  May  18.  1998. 
Donald  C.  Lubick. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  98-16840  Filed  6-24-98;  8:45  ami 

WLUNO  CODE  4S30-01-U 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

RIN  1010-AC45 

Redesignation  of  30  CFR  Part  250— Oil 
And  Gas  And  Sulphur  Operations  In 
The  Outer  Continental  Shelf; 
Correction 

agency:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Final  rule;  Corrections. 

summary:  MMS  published  in  the 
Federal  Register  of  May  29,  1998  (63  FR 
29478)  a  final  rule  commonly  known  as 
the  "Redesignation"  rule  which  assigns 
new  section  numbers  to  each  section  in 
part  250  (Oil  and  Gas  and  Sulphur 
Operations  in  the  Outer  Continental 
Shelf).  The  purpose  was  so  that  MMS 
can  logically  format  the  subparts  in  the 
future  without  further  renumbering.  The 
MMS  needs  to  make  several  minor 
corrections  to  the  published  document. 
EFFECTIVE  DATE:  The  rule  is  effective  on 
June  30.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kumkum  Ray.  Engineering  and 
Operations  Division  at  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION:  The  final 
regulations  contain  several  errors  in  the 
redesignation  table  showing  the 
redesignated  section  containing 
references  to  other  regulation  citations. 
These  may  prove  to  be  misleading  and 
are  in  need  of  correction.  Only  the  lines 
being  corrected  are  included  in  the 
following. 

Correction  of  Publication 

Accordingly,  the  publication  on  May 
29. 1998  of  the  final  regulations  which 
were  the  subject  of  FR  Doc.  98-13249. 
is  corrected  as  follows: 

1.  On  pages  29486  and  29487,  in  the 
table  of  redesignation.  the  entries  in  the 


UMI 
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second  and  third  columns  for  the 


following  redesignated  sections  in  the 
first  column  are  corrected  to  read: 


Redesignated  section 


Old  reference 


New  reference 


250.906(b)(2)(til) - 250.137  250.907. 

250. 1 000(c)  250. 1 50  through  250. 1 58 250. 1 000  through  250. 1 008. 


250.1009(a)(1) 250.150  through  250.158 


250.1000  through  250.1008. 


250.1500(a) 250.211  through  250.216 250.1502  through  250.1507 

250.1500(b) 250.217  through  250.222 250.1508  through  250.1513. 

250.1500((c) _ 250.223  through  250.229 250.1514  through  250.1520. 

250. 1 500(c)  250.233  250. 1 524. 

250. 1 500(d) 250.230  through  250.232 250. 1 52 1  through  250. 1 523. 

250.1505(c)  _ __ 250.214  250.1505. 

250. 1 505(f)  250.214  250. 1 505. 

250.1605(a)  ..: 250.260  through  250.274  250.1605  through  250.1619. 

•                                                                 •                                                                 •  •                                                                 •                                                                •                                                                • 

250.1627(a) , 250.290  through  250.297 250.1627  through  250.1634. 


Dated:  June  18. 1998. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
|FR  Doc.  98-16969  Filed  6-24-98;  8:45  am] 

BILLING  CODE  4310-MfMM 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  924 

[SPATS  No.  MS-014-FOR] 

Mississippi  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY;  OSM  is  approving  a  proposed 
amendment  to  the  Mississippi 
regulatory  program  (hereinafter  referred 
to  as  the  "Mississippi  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  revisions  to  the 
Mississippi  Surface  Coal  Mining  and 
Reclamation  Law  pertaining  to  the  small 
operator  assistance  program,  variances 
from  performance  standards, 
enforcement,  and  administrative  and 
judicial  review  proceedings.  The 
amendment  is  intended  to  revise  the 
Mississippi  program  to  be  consistent 
with  SMCRA. 
EFFECTIVE  DATE:  June  25.  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Director,  Birmingham 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  135 
(^mini  Circle,  Suite  215,  Homeward, 
Alabama  35209,  Telephone:  (205)  290- 
7282. 

SUPPt.EMENTARY  INFORMATION: 

I.  Baclcground  on  the  Mississippi  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Mississippi 
Program 

On  September  4, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Mississippi  program.  Background 
information  on  the  Mississippi  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  September  4,  1980,  Federal  Register 
(45  PR  58520).  Subsequent  actions 
concerning  the  conditions  of  approval 
amendments  can  be  found  at  30  CFR 
924.10,  924.16,  and  924.17. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  March  26, 1998 
(Administrative  Record  No.  MS-0354), 
Mississippi  submitted  an  amendment  to 
its  program  pursuant  to  SMCRA. 
Mississippi  proposed  to  amend  the 
Mississippi  Surface  Coal  Mining  and 
Reclamation  Law  (MSCMRL)  in 
response  to  the  required  amendments 


codified  at  30  CFR  924.16(b),  (c),  and 
(d). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  14, 
1998.  Federal  Register  (63  FR  18172). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  May  14, 
1998.  Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  amendment. 

1.  §53-9-26.  Small  Operator  Assistance 
Program 

Mississippi  proposed  to  change  the 
word  "operation"  to  the  word 
"operator"  in  the  phrase  "at  all 
locations  of  surface  coal  mining 
operation." 

The  Director  finds  that  the  revision 
satisfies  the  requirement  placed  on  the 
Mississippi  program  at  30  CFR 
924.16(b)(1)  on  January  9,  1998  (63  FR 
1342).  and  that  Mississippi's  revised 
provision  at  section  53-9-26  is  no  less 
stringent  than  section  507(c)  of  SMCRA. 
Therefore,  the  Director  is  approving  the 
revision  and  removing  the  required 
amendment. 
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2.  §  53-9-45.  Variances  From 
Performance  Standard 

At  section  53-9-45(4)(b).  Mississippi 
proposed  to  remove  the  reference  to 
subsection  (2)  from  the  phrase  "a 
variance  from  the  requirement  to  restore 
to  approximate  original  contour  set  forth 
in  subsection  (2)  or  (3)  of  this  section." 

The  Director  finds  that  the  revision 
satisfies  the  requirement  placed  on  the 
Mississippi  program  at  30  CFR 
924.16(b)(2)  on  January  9.  1998  (63  FR 
1342),  and  that  Mississippi's  revised 
provision  at  section  53-9-^5  is  no  less 
stringent  than  section  515(e)(2)  of 
SMCRA.  Therefore,  the  Director  is 
approving  the  revision  and  removing 
the  required  amendment. 

3.  §  53.9-69,  Enforcement  and 
Administrative  and  Judicial  Review 
Proceedings 

a.  At  section  53-9-69(l)(c)(i), 
Mississippi  proposed  to  change  the 
word  "may"  to  the  word  "shall"  in  the 
phrase  "the  commission,  executive 
director  or  the  executive  director's 
authorized  representative  may  issue  an 
order  to  the  permittee  or  agent  of  the 
permittee." 

The  Director  finds  that  the  revision 
satisfies  the  requirement  placed  on  the 
Mississippi  program  at  30  CFR  924.16(c) 
on  January  9.  1998  (63  FR  1342),  and 
that  Mississippi's  revised  provision  at 
section  53-9-69(1  )(c)(i)  is  no  less 
stringent  than  section  521(a)(3)  of 
SMOIA.  Therefore,  the  Director  is 
approving  the  revision  and  removing 
the  required  amendment. 

b.  Mississippi  proposed  to  add  the 
following  new  provision  at  section  53- 
9-69(4): 

When  an  order  is  issued  under  this  section, 
or  as  a  result  of  any  administrative 
proceeding  under  this  chapter,  at  the  request 
of  any  person,  a  sum  equal  to  the  aggregate 
amount  of  all  costs  and  expenses,  including 
attorney's  fees,  as  determined  by  the 
commission  to  have  been  reasonably 
incurred  by  that  person  for  or  in  conjunction 
with  that  person's  participation  in  the 
proceedings,  including  any  judicial  review  of 
agency  actions,  may  be  assessed  against 
either  party  as  the  court,  resulting  from 
judicial  review,  or  the  commission,  resulting 
from  administrative  proceedings  deems 
proper. 

The  Director  finds  that  the  addition  of 
this  new  provision  satisfies  the 
requirement  placed  on  the  Mississippi 
program  at  30  CFR  924.16(d)(1)  on 
January  9.  1998  (63  FR  1342),  and  that 
Mississippi's  provision  at  section  53-9- 
69(4)  is  no  less  stringent  than  section 
525(e)  of  SMCRA.  Therefore,  the 
Director  is  approving  the  new  provision 
and  removing  the  required  amendment. 


4.  §  53-9-77,  Formal  Hearings 

Mississippi  proposed  to  add  the 
following  new  provision  at  section  53- 
9-77(5): 

Except  as  provided  in  Section  53-9-67,  the 
availability  of  judicial  review  under  this 
section  shall  not  limit  any  rights  established 
under  Section  53-9-67. 

The  Director  finds  that  the  addition  of 
this  new  statutory  provision  satisfies  the 
requirement  placed  on  the  Mississippi 
program  at  30  CFR  924.16(d)(2)  on 
January  9,  1998  (63  FR  1342).  and  that 
Mississippi's  provision  at  section  53-9- 
77(5)  is  no  less  stringent  than  the 
counterpart  Federal  provision  at  section 
526(e)  of  SMCRA.  Therefore,  the 
Director  is  approving  the  new  provision 
and  removing  the  required  amendment. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

OSM  solicited  public  comments  on 
the  proposed  amendment,  but  none 
were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Mississippi 
program  (Administrative  Record  No. 
MS-0357).  On  April  29, 1998.  the  U.S. 
Army  Corps  of  Engineers  commented 
that  a  review  of  the  proposed 
amendment  found  it  to  be  satisfactory 
(Administrative  Record  No.  MS-0363). 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Mississippi 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore.  OSM  did  not  request  the 
EPA's  concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
OSM  soUcited  comments  on  the 
proposed  amendment  from  the  EPA 
(Administrative  Record  No.  MS-0357). 
The  EPA  did  not  respond  to  OSM's 
request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 


an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  MS-0357). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Mississippi 
on  March  26,  1998. 

The  Federal  regulations  at  30  CFR 
Part  924,  codifying  decisions  concerning 
the  Mississippi  program,  are  being 
amended  to  implement  this  decision. 
This  fiiul  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Ex'ecutive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
Sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  envirormfiental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning 
section  102(2)(C)  of  the  National 
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Environmental  Policy  Act  (42  U.S.C. 
4332{2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 


substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upKin  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSW  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subiects  in  30  CFR  Part  924 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  June  6,  1998. 

Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  924  is  amended 
as  set  forth  below: 

PART  924— MISSISSIPPI 

1.  The  authority  citation  for  Part  924 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  etseq. 

2.  Section  924.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

f  924.15    Approval  of  Mississippi 
regulatory  program  amendments. 


Original  amendment  sut>- 
misslon  date 


Date  of  final  publication 


Citation/descnption 


March  26,  1998 June  25.  1998 MSCMRL  53-9-26;  45(4)(b):  69(1)(c)(i)  and  (4);  77(5). 


§924.16    [Amended] 

3.  Section  924.16  is  amended  by 
removing  and  reserving  paragraphs  (b), 
(c),  and  (d). 

|FR  Doc.  98-16813  Filed  6-24-98;  8:45  am) 

BILUNO  CODE  4310-06-M 


POSTAL  SERVICE 

39  CFR  Part  232 

Conduct  on  Postal  Service  Property 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  United 
States  Postal  Service  regulations 
concerning  conduct  on  postal  property 
to:  prohibit  smoking  in  postal  buildings; 
prohibit  soliciting  of  signatures  on 
petitions,  polls,  or  surveys  on  postal 
property  except  as  otherwise  authorized 
by  Postal  Service  regulations;  prohibit 
impeding  ingress  to  or  egress  from  post 
offices;  add  regulations  for  voter 
registration  activities  on  postal  property 
to  reflect  current  postal  policy;  prohibit 
unauthorized  leafleting,  picketing, 
demonstrating,  public  assembly,  and 
public  address  in  lobbies  and  other 
interior  areas  of  postal  buildings  open  to 
the  public;  prohibit  placement  of  tables, 
chairs,  freestanding  signs  or  posters, 
structures,  or  furniture  of  any  type  on 
postal  property  except  as  part  of  postal 
activities  or  as  otherwise  permitted  by 


these  regulations;  permit,  in  addition  to 
guide  dogs,  other  animals  used  to  assist 
persons  with  disabilities  on  postal 
property;  prohibit  the  storage  of 
weapons  and  explosives  on  postal 
property  except  for  official  purposes; 
clarify  the  meaning  of  terms;  change 
references  to  other  postal  directives;  and 
provide  that  Office  of  Inspector  General 
Criminal  Investigators  and  other  persons 
designated  by  the  Chief  Postal  Inspector 
may  also  enforce  Postal  Service  property 
regulations. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  June  25,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  J.  Bauman,  Independent  Counsel, 
Postal  Inspection  Service.  (202)  268- 
4415. 

SUPPLEMENTARY  INFORMATION:  On 
November  18,  1997,  the  Postal  Service 
published  a  proposed  rule  to  amend  its 
conduct  on  postal  property  regulations, 
62  FR  61481.  Comments  concerning  the 
proposed  rule  were  received  from  one 
organization,  the  National  Newspaper 
Association  (NNA),  before  the  comment 
period  closed  on  December  18,  1997. 
NNA  objected  to  the  language  in 
proposed  §  232.1(h)(1)  prohibiting  the 
vending  of  newspapers  on  postal 
property.  NNA  believes  the  language  is 
too  broad  and  may  be  misinterpreted  in 
the  future  as  prohibiting  the  placement 
of  newspaper  racks  in  non postal 
property  locations  that  are  contiguous  to 
postal  property.  NNA  also  objected  to 


the  language  in  proposed  §  232.1(h)(1) 
prohibiting  the  impeding  of  ingress  to  or 
egress  from  post  offices.  NNA 
recommended  deleting  the  language, 
stating  there  are  certain  post  offices  in 
which  the  sidewalks  leading  to  and 
from  the  postal  property  are  public 
walkways  that  would  qualify  as  public 
fora  exempt  from  Postal  Service 
regulation  under  United  States  v. 
Kokinda.  Finally,  NNA  suggested  the 
proposed  amendments  should  be 
changed  to  make  clear  that  they  apply 
only  to  postal  property. 

In  response  to  the  NNA  comments, 
the  Postal  Service  acknowledges  that  it 
has  no  authority  to  regulate  conduct  on 
nonpostal  property,  including  public 
property  that  is  contiguous  to  postal 
property.  Current  §232. 1(a)  provides 
that  the  regulations  apply  only  to  real 
property  under  the  charge  and  control  of 
the  Postal  Service.  In  those  cases  where 
post  offices  are  accessible  only  through 
nonpostal  public  or  private  property, 
state  and  local  laws  and  regulations 
apply  to  the  nonpostal  public  or  private 
property.  These  final  regulations  do  not 
extend,  nor  is  it  the  intent  to  extend. 
Postal  Service  conduct  on  property 
regulations  to  nonpostal  property. 

List  of  Subiects  in  39  CFR  Part  232 

Federal  buildings  and  facilities. 
Penalties,  Postal  Service. 

Accordingly,  39  CFR  part  232  is 
amended  as  set  forth  below. 
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PART  232— CONDUCT  ON  POSTAL 
PROPERTY 

1.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authority:  18  LJ.S.C.  13.  3061:  21  U.S.C. 
802,  844:  39  U.S.C.  401,  403(b)(3),  404(a)(7); 
40  U.S.C.  318,  318a,  318b.  318c:  Pub.  L.  104- 
208.  110  Stat.  1060. 

2.  Section  232.1(b)  is  amended  by 
revising  the  phrase  "section  115  of  the 
Domestic  Mail  Manual"  to  read  "section 
274  of  the  Administrative  Support 
Manual." 

3.  Section  232.1  is  amended  by 
revising  the  heading  of  paragraph  (g) 
and  designating  its  existing  text  as 
(g)(1),  revising  the  first  sentence  of 
paragraph  (g)(1).  and  adding  paragraph 
(g)(2)  to  read  as  follows: 

§  232.1    Conduct  on  postal  property. 
•         «         •         •         • 

(g)  Alcoholic  beverages,  drugs,  and 
smoking. 

(1)  A  person  under  the  influence  of  an 
alcoholic  beverage  or  any  drug  that  has 
been  defined  as  a  "controlled 
substance"  may  not  enter  postal 
property  or  operate  a  motor  vehicle  on 
postal  property.  *   *   • 

(2)  Smoking  (defined  as  having  a 
lighted  cigar,  cigarette,  pipe,  or  other 
smoking  material)  is  prohibited  in  all 
postal  buildings  and  office  space, 
including  public  lobbies. 
***** 

4.  Section  232.1(h)(1)  introductory 
text  is  revised  to  read  as  follows: 

(h)*   •   * 

(1)  Soliciting  alms  and  contributions, 
campaigning  for  election  to  any  public 
office,  collecting  private  debts,  soliciting 
and  vending  for  commercial  purposes 
(including,  but  not  limited  to.  the 
vending  of  newspapers  and  other 
publications),  displaying  or  distributing 
commercial  advertising,  soliciting 
signatures  on  petitions,  polls,  or  surveys 
(except  as  otherwise  authorized  by 
Postal  Service  regulations),  and 
impeding  ingress  to  or  egress  from  post 
offices  are  prohibited.  These 
prohibitions  do  not  apply  to: 
***** 

5.  Section  232.1(h)(l)(i)  is  amended 
by  adding  the  phrase  "or  nonprofit" 
after  the  word  "Commercial." 

6.  Section  232.1(h)(3).  (4),  and  (5)  are 
added  to  read  as  follows: 

(h)*  •  • 

(3)  Leafleting.  distributing  literature, 
picketing,  and  demonstrating  by 
members  of  the  public  are  prohibited  in 
lobbies  and  other  interior  areas  of  postal 
buildings  open  to  the  public.  Public 
assembly  and  public  address,  except 
when  conducted  or  sponsored  by  the 


Postal  Service,  are  also  prohibited  in 
lobbies  and  other  interior  areas  of  postal 
building  open  to  the  public. 

(4)  Voter  registration.  Voter 
registration  may  be  conducted  on  postal 
premises  only  with  the  approval  of  the 
postmaster  or  installation  head  provided 
that  all  of  the  following  conditions  are 
met: 

(i)  The  registration  must  be  conducted 
by  government  agencies  or  nonprofit 
civic  leagues  or  organizations  that 
operate  for  the  promotion  of  social 
welfare  but  do  not  participate  or 
intervene  in  any  political  campaign  on 
behalf  of  any  candidate  or  political 
party  for  any  public  office. 

(ii)  Absolutely  no  partisan  or  political 
literature  may  be  available,  displayed, 
or  distributed.  This  includes 
photographs,  cartoons,  and  other 
likenesses  of  elected  officials  and 
candidates  for  public  office. 

(iii)  The  registration  is  permitted  only 
in  those  areas  of  the  postal  premises 
regularly  open  to  the  public. 

(iv)  The  registration  must  not  interfere 
with  the  conduct  of  postal  business, 
postal  customers,  or  postal  operations. 

(v)  The  organization  conducting  the 
voter  registration  must  provide  and  be 
responsible  for  any  equipment  and 
supplies. 

(vi)  Contributions  may  not  be 
solicited. 

(vii)  Access  to  the  workroom  floor  is  , 
prohibited. 

(viii)  The  registration  activities  are 
limited  to  an  appropriate  period  before 
an  election. 

(5)  Except  as  part  of  postal  activities 
or  activities  associated  with  those 
permitted  under  paragraph  (h)(4)  of  this 
section,  no  tables,  chairs,  freestanding 
signs  or  posters,  structures,  or  furniture 
of  any  type  may  be  placed  in  postal 
lobbies  or  on  postal  walkways,  steps, 
plazas,  lawns  or  landscaped  areas, 
driveways,  parking  lots,  or  other 
exterior  spaces. 

*        •        •        *        • 

7.  Section  232.1(j)  is  revised  to  read 
as  follows: 

(j)  Dogs  and  other  animals.  Dogs  and 
other  animals,  except  those  used  to 
assist  persons  with  disabilities,  must  not 
be  brought  upon  postal  property  for 
other  than  official  purposes. 
***** 

8.  Section  232.1(1)  is  revised  to  read 
as  follows: 

(1)  Weapons  and  explosives.  No 
person  while  on  postal  property  may 
carry  firearms,  other  dangerous  or 
deadly  weapons,  or  explosives,  either 
openly  or  concealed,  or  store  the  same 
on  postal  property,  except  for  official 
purposes. 


9.  Section  232.1(q)(3)  is  revised  to 
read  as  follows: 

(q)*   *   * 

(3)  Postal  Inspectors,  Office  of 
Inspector  General  Criminal 
Investigators,  and  other  persons 
designated  by  the  Chief  Postal  Inspector 
may  likewise  enforce  regulations  in  this 
section. 

Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
[FR  Doc.  98-16971  Filed  6-24-98;  8:45  am) 

BILUNG  CODE  7710-12-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lA  048-1048a;  FRL-6113-11 

Approval  and  Promulgation  of 
Implementation  Plans  and  Approval 
Under  Section  112(1);  State  of  Iowa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  Iowa  State 
Implementation  Plan  (SIP)  submitted  by 
the  state  of  Iowa.  This  approval 
incorporates  Iowa  rule  revisions  which 
are  necessary  to  meet  the  requirements 
of  the  Clean  Air  Act  (CAA)  and  the  Code 
of  Federal  Regulations  (CPU).  These 
revisions  improve  the  state's  permitting 
programs  and  strengthen  the  SIP  with 
respect  to  attainment  and  maintenance 
of  established  air  quality  standards,  and 
with  respect  to  control  of  hazardous  air 
pollutants  (HAP). 

DATES:  This  direct  final  rule  is  effective 
on  August  24,  1998  without  further 
notice,  unless  the  EPA  receives  adverse 
comment  by  July  27, 1998.  If  adverse 
comment  is  received,  the  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  did 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  A.  Kaiser,  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  the  EPA  Air  & 
Radiation  Docket  and  Information 
Center,  401  M  Street,  SW.,  Washington, 
DC  20460. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  Iowa  requested  approval  of  its  SIP 
revisions  under  the  authority  and 
signature  of  the  Governor's  designee, 
Larry  J.  Wilson,  Director,  Iowa 
Department  of  Natural  Resources 
(IDNR).  Two  separate  requests,  dated 
October  21,  1997,  and  January  3.  1998, 
were  received  by  the  EPA.  All  of  the 
submittals  were  determined  complete  in 
accordance  with  the  criteria  specified  in 
40  CFR  Part  51,  Appendix  V.  The  state 
provided  evidence  of  the  lawful 
adoption  of  regulations,  public  notice, 
and  relevant  public  hearing 
requirements  for  each  submittal. 

The  rule  revisions  adopted  by  the 
state  are  discussed  in  general  terms 
below.  Additional  detail  and  supporting 
information  relevant  to  the  state's 
actions  are  contained  in  the  EPA 
Technical  Support  Document  (TSD) 
which  is  included  in  the  docket  for  this 
action.  Persons  interested  in  obtaining  a 
copy  of  the  TSD  should  contact  the  EPA 
contact  above. 

Certain  portions  of  the  state  rule 
revisions  are  not  part  of  the  SIP  (e.g., 
new  source  performance  standards, 
national  emission  standards  for  HAPs, 
and  emission  guidelines).  While  these 
updated  regulations  are  an  important 
component  of  the  state's  air  quality 
program,  they  are  excluded  from  this 
action  because  they  are  not  intended  to 
meet  the  SIP  requirements  of  section 
110  of  the  Act.  Therefore,  the  EPA  is  not 
taking  action  on  those  portions. 

Rules  adopted  April  1 5,  1 996,  and 
effective  June  12.  1996.  The  definition  of 
volatile  organic  compounds  (VOC)  in 
rule  20.2,  Definitions,  was  updated  to  be 
consistent  with  the  EPA  definition  in 
§  51.100(s).  Rule  22.8(1),  Permit  by  nile 
for  spray  booths,  was  revised  to  correct 
rule  references  within  the  rule.  The 
voluntary  operating  permit  rule  at 
22.202  was  revised  to  allow  sources  the 
opportunity  to  obtain  a  permit  under 
rule  22.300,  as  discussed  below,  and  a 
clarification  was  made  to  rule  22.203 
regarding  the  date  to  apply  for  a 
voluntary  permit. 

A  new  permitting  program  was 
established  by  rule  22.300  series, 
Operating  permit  by  rule  for  small 
sources.  These  rules  establish  an 
optional  voluntary  permit  program  for 
small  sources  (sources  which  emit  less 
than  50  percent  of  the  major  source 
threshold  levels)  otherwise  subject  to 
the  Title  V  permitting  program.  Sources 
meeting  the  eligibility  requirements  and 
submitting  the  necessary  documentation 
will  be  exempted  from  applying  for  a 
Title  V  operating  permit  and  from 
paying  the  Title  V  fees. 


Establishment  of  the  operating  permit 
by  rule  for  small  sources  provides  a 
mutual  benefit  to  the  state,  the  regulated 
community,  and  the  public.  Sources 
have  an  incentive  to  maintain  low  levels 
of  emissions,  thereby  reducing  their 
own  and  the  state's  administrative 
requirements  while  the  public's 
exposure  to  pollutants  is  decreased.  The 
rules  require  specific  and  enforceable 
operating  restrictions  which  meet  the 
EPA  guidance  for  Federal  enforceability. 
Because  the  rules  limit  emissions  of 
HAPs  as  well  as  VOCs,  the  EPA  is 
approving  the  rules  under  sections  110 
and  112(1)  of  the  Act. 

Finally,  rules  23.3  and  29.1  related  to 
opacity  limits  in  construction  permits 
and  observer  qualifications  were 
revised. 

The  IDNR  also  revised  rule  22.1(2) 
pertaining  to  permit  exemptions. 
However,  the  EPA  is  deferring  action  on 
this  revision  pending  action  on  an 
earlier  revision. 

Rules  adopted  August  19,  1996, 
effective  October  16.  1996.  New 
definitions  for  "country  grain  elevator" 
and  "potential  to  emit"  were  added  to 
rule  20.2.  These  revisions,  in 
conjunction  with  existing  rules,  allow 
the  IDNR  the  opportunity  to  issue  non- 
Title  V  permits  to  affected  sources 
which  accept  operating  capacity 
restrictions,  and  thus  restricted 
emissions.  This  action  is  consistent  with 
the  EPA  guidance  memorandum  of 
November  14,  1995. 

Rules  adopted  October  21.  1996, 
effective  December  25,  1996.  Minor 
revisions  were  made  to  clarify  and 
simplify  certain  provisions  of  rule 
22.300(4).  Stationary  Sources  With  De 
Minimis  Emissions,  and  22.300(8), 
Registration  and  Reporting 
Requirements. 

Rules  adopted  March  17,  1997, 
effective  May  14,  1997.  Definitions  rule 
20.2  was  revised  to  add  a  new  definition 
for  "emergency  generator,"  and  the 
definition  of  "potential  to  emit"  was 
revised.  Rule  22.2  was  revised  to  allow 
a  source  60  days,  rather  than  30,  to 
provide  additional  information  prior  to 
a  permit  denial.  Voluntary  operating 
permit  rules,  22.201-22.203,  were 
revised  to  clarify  eligibiUty 
requirements  for  sources.  Rules 
22.300(3)  "b"  and  "c"  were  clarified 
regarding  the  permit  deferral  date  and 
applicability  requirements,  and 
22.300(8)"a"  was  clarified  regarding  the 
apphcation  shield.  Rule  22.1(2)  was  also 
revised  by  the  EDNR  in  this  rulemaking, 
but  for  the  reason  noted  above,  the  EPA 
is  deferring  approval  action  on  this 
revision  at  this  time. 

Rule  adopted  June  16,  1997,  effective 
August  20,  1997.  This  minor  revision 


consisted  of  renumbering  rule  23.1(5). 
Calculation  of  emission  limitations 
based  upon  stack  height,  to  23.J(6). 

I.  Final  Action 

In  summary,  the  EPA  is  taking  final 
action  approving  the  revisions  to  the 
Iowa  SIP  as  described  above.  These 
revisions  meet  the  requirements  of  the 
Act  and  ensure  that  the  SIP  remains 
consistent  with  Federal  regulations. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  August 
24, 1998  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  July  27,  1998. 

If  the  EPA  receives  such  comments, 
then  the  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  did 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  August  24, 1998  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

II.  Administrative  Requirements 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

The  final  rule  is  not  subject  to 
Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
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a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  • 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
any  new  requirements,  1  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  under  th6  CAA,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
{Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law.  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


D.  Submission  to  Congress  and  the 
Comptroller  General  " 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 
Under  section  307(b)(1)  of  the  CAA. 

petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  24, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  May  26. 1998. 
William  Rice, 

/Acting  Regional  Administrator.  Hegion  VII. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  Q — Iowa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(67)  to  read  as 
follows: 

§  52.820    Identification  of  plan. 


(c)*  •  * 

(67)  In  correspondence  dated  October 
21.  1997.  and  January  21,  1998.  the 
Director  of  the  Iowa  Department  of 
Natural  Resources  submitted  revisions 
to  the  State  Implementation  Plan. 

(i)  Incorporation  by  reference. 

(A)  "Iowa  Administrative  Code" 
sections  567-22.8(1)  "b."  "c."  and  "e." 
567-22.203(1)  "a."  567-22.300,  567- 
22.300(1)  throu  gh  567-22.300(11).  567- 
23.3(2)  "d."  and  567-29.1.  effective  June 
12.  1996. 

(B)  "Iowa  Administrative  Code" 
section  567-20.2,  effective  October  16, 
1996. 

(C)  "Iowa  Administrative  Code" 
sections  567-22.300(4)  "b"(l).  567- 
22.300(8)  "a"(l).  and  567-22.300(8) 
"b"(2).  effective  December  25.  1996. 

(D)  "Iowa  Administrative  Code" 
sections  567-20.2,  567-22.2(1),  567- 
22.201(1)  "a,"  567-22.201(2)  "b,"  567- 
22.202.  567-22.203(1),  567-22.300(3) 
"b"  and  "c,"  567-22.300(8)  "a." 
effective  May  14. 1997. 

(ii)  Additional  material. 

(A)  "Iowa  Administrative  Code" 
section  567-23.1(5).  Calculation  of 
emission  limitations  based  upon  stack 
height,  was  renumbered  to  section  567- 
23.1(6).  effective  August  20. 1997. 

[PR  Doc.  9a-16797  Filed  &-24-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IWA61-7136,  WA54-7139;  FRL-6110-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington; 
Correcting  Amendments 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  correcting 

amendments. 


summary:  This  action  corrects  a 
paragraph  numbering  error  in  the 
Identification  of  Plan  section  found  in 
the  Washington  State  Implementation 
Plan  (SIP)  revision  published  on  August 
6.  1997. 

EFFECTIVE  DATE:  June  25.  1998. 
ADDRESSES:  Copies  of  the  State's  request 
and  other  information  supporting  this 
proposed  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 
Environmental  Protection  Agency 
(EPA).  Office  of  Air  Quality  (OAQ-107). 
1200  Sixth  Avenue,  Seattle,  Washington 
98101,  and  the  State  of  Washington, 
Department  of  Ecology.  300  Desmond 
Drive.  Lacey.  WA  98503. 
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Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center,  EPA, 
401  M  Street,  SW,  Washington,  D.C. 
20460.  as  well  as  the  above  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Lemme,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Seattle.  Washington, 
(206) 553-0977. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  6,  1997  (62  FR  42216), 
EPA  approved  several  minor  revisions 
to  the  Washington  State  Implementation 
Plan  (SIP)  which  revised  certain 
regulations  of  the  Puget  Sound  Air 
Pollution  Control  Agency  (PSAPCA).  An 
error  occurred  in  the  paragraph  number 
cited  in  the  IdentiHcation  of  Plan 
section.  The  incorrect  paragraph 
number  published  was  (73),  this  action 
corrects  the  paragraph  number  to  (74). 

Administrative  Requirements 

Under  Executive  Order  (E.O.)  12866. 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.G.  601 
et  seq). 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Fees,  Incorporation  by 
reference,  Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1, 1982. 

Dated:  June  5,  1998. 
Chuck  Findley, 

Acting  Regional  Administrator,  Region  X. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)  (74)  to  read  as 
follows: 

Subpart  WW— Washington 
§  52-2470    Identification  of  plan. 


(c)  *     *     * 

(74)  On  November  26,  1996  and  April 
7, 1997,  the  Director  of  the  Washington 
State  Department  of  Ecology 
(Washington)  submitted  to  the  Regional 
Administration  of  EPA  revisions  to  the 
State  Implementation  Plan  consisting  of 
minor  amendments  to  Puget  Sound  Air 
Pollution  Control  Agency  (PSAPCA) 
Regulations  I  and  III. 

(i)  Incorporation  by  reference. 

(A)  PSAPCA  Regulations  approved — 
Regulation  I,  Sections  3.11.  3.23.  5.02, 
5.05,  5.07-,  6.03,  7.09— State-adopted  9/ 
12/96.  Regulation  III,  Section  4.03— 
State-adopted  9/12/96.  Regulation  I, 
Sections  5.03  and  6.04 — State-adopted 
12/12/96.  Regulation  III.  Sections  1.11. 
2.01  and  2.05— State-adopted  12/12/96. 

[PR  Doc.  98-16795  Filed  6-24-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  53 

[CC  Docket  No.  96-149;  FCC  96-489] 

Non-Accounting  Safeguards; 
Correction 

agency:  Federal  Communications 

Commission 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains  a 

corrections  to  a  final  regulation  in 

Implementation  of  Non-Accounting 

Safeguards  of  Section  271  and  272  of 

the  Communications  Act  of  1934,  as 

Amended  that  was  published  in  the 

Federal  Register  of  January  21, 1997. 

(62  FR  2927).  The  regulation  related  to 

the  definition  of  a  successor  or  assign  of 

a  Bell  operating  company. 

EFFECTIVE  DATES:  June  25,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 

Choi.  Common  Carrier  Bureau.  (202) 

418-1384. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  10,  1998,  the  Common 
Carrier  Bureau  released  an  erratum  to 
the  First  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking,  DA  98- 
1107.  in  CC  Docket  No.  96-149.  This 
correction  reflects  the  change  included 
in  that  erratum.  The  full  text  of  the 
erratum  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M.  St.,  NW,  Washington,  DC. 

Need  for  Correction 

As  published,  the  final  regulation 
contains  language  that  could  be 
misleading. 

List  of  Subjects  in  47  CFR  Part  53 

General  information.  Bell  operating 
company  entry  into  InterLATA  services, 
Separate  affiliate.  Safeguards, 
Manufacturing  by  Bell  operating 
companies,  Electronic  publishing  by 
Bell  operating  companies.  Alarm 
monitoring  services. 

Accordingly.  47  CFR  part  53  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  53— SPECIAL  PROVISIONS 
CONCERNING  BELL  OPERATING 
COMPANIES 

1.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  Sections  1-5,  7.  201-05,  218, 
251.  253.  271-75.  48  Stat.  1070,  as  amended, 
1077;  47  U.S.C.  §§  151-55,  157,  201-05.  218. 
251,  253,  271-75,  unless  otherwise  noted. 
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§  53.207    [Corrected] 

2.  In  §  53.207.  in  the  first  sentence, 
remove  the  word  "unaffiliated"  and 
add.  in  its  place  "affiliated." 
Federal  Communications  Commission.    •» 
William  F.  Caton, 
Deputy  Secretary. 
IFR  Doc.  98-16931  Filed  6-24-98:  8:45  ami 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-225;  RM-8894,  RM- 
9004] 

Radio  Broadcasting  Services;  Canton, 
Normal,  and  Heyworth,  IL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  VVSHY,  Inc.,  allots  Channel 
252A  at  Canton,  Illinois,  as  its  third 
local  FM  transmission  service;  and 
Channel  264A  at  Normal,  Illinois,  as  its 
second  local  commercial  FM 
transmission  service  (RM-8894).  See  61 
FR  60068,  November  26,  1996.  At  the 
request  of  Atlantis  Broadcasting,  Co.. 
L.L.C.,  we  also  allot  Channel  250A  at 
Heyworth.  Illinois,  as  its  first  local  aural 
transmission  service  (RM-9004). 
Channel  252A  can  be  allotted  to  Canton 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
3.9  kilometers  (2.4  miles)  west  to  avoid 
a  short-spacing  to  the  licensed  site  of 
Station  WIVR(FM),  Channel  253A. 
Eureka.  Illinois.  The  coordinates  for 
Channel  252A  at  Canton  are  North 
Latitude  40-32-46  and  West  Longitude 
90-04-59.  See  Supplementary 
Information,  infra. 

EFFECTIVE  DATE:  August  3,  1998.  A  filing 
window  for  Channel  252A  at  Canton, 
Illinois,  Channel  264A  at  Normal, 
Illinois,  and  Channel  250A  at  Heyworth, 
Illinois,  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  these  channels  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-225. 
adopted  June  10, 1998,  and  released 
June  19.  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  emd  copying  during  normal 


business  hours  in  the  FCC  Reference 
Renter  (Room  239).  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 

Additionally,  Channel  264A  can  be 
allotted  to  Normal  with  a  site  restriction 
of  11.1  kilometers  (6.9  miles)  southwest 
to  avoid  short-spacings  to  the  licensed 
sites  of  Station  WRVY-FM,  Channel 
263A,  Henry.  Illinois,  and  Station 
WMGI(FM).  Channel  264B,  Terre  Haute, 
Indiana.  The  coordinates  for  Channel 
264A  at  Normal  are  North  "Latitude  40- 
27-38  and  West  Longitude  89-06-06. 
Channel  250A  can  be  allotted  to 
Heyworth  with  a  site  restriction  of  3.8 
kilometers  (92.4  miles)  north  to  avoid 
short-spacings  to  the  licensed  sites  of 
Station  WHMS-FM,  Channel  248B, 
Champaign,  Illinois,  and  Station 
WLUJ(FM),  Channel  249A,  Petersburg, 
Illinois.  The  coordinates  for  Channel 
250A  at  Heyworth  are  North  Latitude 
40_20-55  and  West  Longitude  88-58- 
56.  With  this  action,  this  proceeding  is 
terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154,  303,  334,  336. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  Channel  252A  at  Canton; 
Channel  264A  at  Normal;  and 
Heyworth,  Channel  250A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  98-16918  Filed  6-24-98;  8:45  am) 

BILUNG  C006  C712-41-P 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-30;  RM-9228] 

Radio  Broadcasting  Services; 
Shenandoah,  VA 

agency:  Federal  Communications 
Commission. 


action:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Daryl  A.  Alligood,  allots 
Channel  296A  to  Shenandoah,  VA,  as 
the  community's  first  local  aural 
transmission  service.  See  63  FR  13027, 
March  17,  1998.  Channel  296A  can  be 
allotted  to  the  community  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements,  at  coordinates  38-30-00 
NL;  78-36-33  WL,  which  represents  a 
site  restriction  of  2.1  kilometers  (1.3 
miles)  northeast  to  avoid  a  short-spacing 
to  Station  WCHG(FM),  Channel  296 A, 
Hot  Springs,  Virginia.  Since  the 
reference  coordinates  for  this  allotment 
are  located  within  the  protected  areas  of 
the  National  Radio  Astronomy 
Observatory  "Quiet  Zone"  at  Green 
Bank,  West  Virginia,  the  petitioner  and 
any  other  applicants  will  be  required  to 
comply  with  the  notification 
requirement  of  Section  73.1030(a)  of  the 
Commission's  Rules.  With  this  action, 
this  proceeding  is  terminated. 
dates:  Effective  July  27, 1998.  A  filing 
window  for  Channel  296A  at 
Shenandoah,  VA,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  fiUng  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-30, 
adopted  June  3, 1998,  and  released  June 
12,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radid'broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  ShenandoaJh,  Channel  296A. 
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Federal  Communications  Commission. 
John  A.  KarousM, 

Chief,  Allocations  Branch,  Policy  and  Bules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  98-16917  Filed  6-24-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  235 

[DFARS  Case  97-0002] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Streamlined 
Research  and  Development 
Contracting 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  streamlined 
solicitation  and  contracting  procedures 
for  research  and  development 
acquisitions.  The  streamlined 
procedures  are  expected  to  reduce  the 
time  and  cost  required  to  obtain 
proposals  and  award  research  and 
development  contracts. 
DATES:  Effective  date:  June  25,  1998. 
Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
v^rriting  to  the  address  shown  below  on 
or  before  August  24,  1998,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Michael  Pelkey,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil. 

Please  cite  DFARS  Case  97-D002  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DFARS 
Case  97-D002  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Pelkey,  (703)  602-0131. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  October  1994,  the  Director  of 
Defense  Procurement  authorized  a  test 
of  certain  streamlined  solicitation  and 
contracting  procedures  for  research  and 
development  acquisitions  at  certain  DoD 
laboratories.  The  test  results 
demonstrated  the  benefits  of 
standardizing  the  format  of  solicitations 


and  contracts  issued  by  various 
contracting  activities,  and  of  using  the 
standard  format  to  streamline  the 
solicitation  and  contracting  process. 
However,  to  facilitate  maintenance  of  an 
accurate  and  timely  standard  format,  to 
move  towards  a  paperless  solicitation 
and  contracting  process,  and  to  leverage 
available  information  technology,  the 
standard  format  has  been  moved  from 
the  DFARS  to  a  World  Wide  Web  site. 
Similarly,  solicitations  issued  using 
these  procedures  will  be  published 
exclusively  on  the  World  Wide  Web. 
This  final  rule  supersedes  the  interim 
rule  published  under  DFARS  Case  96- 
D028  on  April  4,  1997  (62  FR  16099). 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  the  rule  merely  provides  an 
implementation  of  electronic 
contracting  procedures  already 
authorized  by  the  Federal  Acquisition 
Regulation.  An  initial  regulatory 
fiexibihty  analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subpart  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
97-D002  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  provides 
streamlined  procedures,  and  a  standard 
solicitation  and  contract  format,  for 
acquisition  of  research  and 
development.  Streamfined  procedures 
and  use  of  the  World  Wide  Web  will 
substantially  reduce  the  time  and  cost 
required  to  obtain  proposals  and  award 
research  and  development  contracts. 
Any  delay  in  implementing  these 
procedures  will  result  in  the  loss  of 
potential  savings,  thus  reducing  the 
Department's  buying  power. 
Implementation  of  these  procedures  will 


also  help  the  Department  achieve  its 
paperless  contracting  goal  by  the  year 
2000.  Comments  received  in  response  to 
the  publication  of  this  interim  rule  will 
be  considered  in  formulating  the  final 
rule. 

List  of  Subjects  in  48  CFR  Part  235 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  235  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

2.  Subpart  235.70  is  revised  to  read  as 
follows: 

Subpart  235.70 — Research  and 
Development  Streamlined  Contracting 
Procedures 


Sec. 

235.7000 

235.7001 

235.7002 

235.7003 


Scope. 
Definitions. 
Applicability. 
Research  and  development 
streamlined  solicitation  and  contract. 
235.7003-1    General. 
235.7003-2     RDSS  process. 
235.7003-3     Proposal  evaluation  and 

contract  award. 
235.7003—4    Additional  provisions  and 
clauses. 

235.7000  Scope. 

This  subpart  prescribes  streamlined 
procedures  for  acquiring  research  and 
development,  using  a  standard 
sohcitation  and  contract  format  and  the 
capabilities  of  the  World  Wide  Web. 

235.7001  Definitions. 

As  used  in  this  subpart — 

(a)  Research  and  development 
streamlined  contract  (RDSC)  means — 

(1)  A  contract  that  results  from  use  of 
the  research  and  development 
streamline  solicitation;  or 

(2)  Any  other  contract  prepared  in  the 
standard  format  published  at  the 
RDSS/C  website. 

(b)  Research  and  development 
streamlined  solicitation  (RDSS)  means  a 
solicitation  issued  in  accordcuice  with 
235.7003. 

(c)  RDSS/C  website  means  the  site  on 
the  World  Wide  Web  at  "http:// 
www.rdss.osd.mil/"  where  research  and 
development  streamlined  solicitation 
and  contracting  information  is 
pubUshed. 
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235.7002    Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  consider  using  the 
procedures  in  this  subpart  for 
acquisitions  that — 

(1)  Will  result  in  the  award  of  a  cost- 
reimbursement  contract;  and 

(2)  Meet  the  criteria  for  research  and 
development  as  defined  in  235.001  and 
FAR  35.001. 

'(b)  Do  not  use  the  procedures  in  this 
subpart  for — 

(1)  Contracts  to  be  performed  outside 
the  United  States  and  Puerto  Rico; 

(2)  Contracts  denominated  in  other 
than  U.S.  dollars; 

(3)  Acquisitions  using  simplified 
acquisition  procedures; 

(4)  Acquisition  of  engineering  and 
manufacturing  development, 
management  support,  or  operational 
system  development,  as  defined  in 
235.001;  or 

(5)  Acquisition  of  laboratory  supplies 
and  equipment,  base  support  services, 
or  other  services  identified  in 
paragraphs  (a)  through  (h)  of  the 
definition  of  "service  contract"  at  FAR 
37.101. 

(c)  Regardless  of  whether  the  RDSS  is 
used,  the  RDSC  may  be  used  for  any 
acquisition  that  meets  the  criteria  in 
paragraph  (a)  of  this  section. 

235.7003    Research  and  development 
streamlined  solicitation  and  contract 

235.7003-1    General. 

The  procedures  and  standard  format 
are  published  at  the  RDSS/C  w^site. 
The  RDSS/C  Managing  Committee  is 
responsible  for  updating  the  website. 

235.7003-2     ROSS  process. 

(a)  Synopisis.  The  Commerce 
Business  Daily  synopsis  required  by 
FAR  5.203  shall  include— 

(1)  The  information  required  by  FAR 
5.207;  and 

(2)  Statements  that — 

(i)  A  paper  solicitation  will  not  be 
issued;  and 

(ii)  The  solicitation  will  be  published 
at  the  RDSS/C  website. 

(b)  Solicitation,  (l)  The  solicitation — 
(i)  Shall  be  published  in  its  entirety  at 

the  RDSS/C  website; 

(ii)  Shall  include  the  applicable 
version  number  of  the  RDSS  standard 
format;  and 

(iii)  Shall  incorporate  by  reference  the 
appropriate  terms  and  conditions  of  the 
RDSS  standard  format. 

(2)  To  encourage  preparation  of  better 
cost  proposals,  consider  allowing  a 
delay  between  the  due  dates  for 
technical  and  cost  proposals. 


(c)  Amendments.  Amendments  shall 
be  published  at  the  RDSS/C  website. 

235.7003-3    Proposal  evaluation  and 
contract  award. 

(a)  Evaluate  proposals  in  accordance 
with  the  evaluation  factors  set  forth  in 
the  RDSS. 

(b)  RDSC.  (1)  The  RDSC  shall 
include — 

(i)  Standard  Form  (SF)  33, 
Solicitation,  Offer  and  Award,  or  SF  26, 
Award/Contract;  and 

(ii)  Sections  B  through  J  of  the  RDSS 
or  other  solicitation,  with  applicable 
fill-in  information  inserted. 

(2)  When  an  RDSC  is  awarded  to  an 
educational  or  nonprofit  institution — 

(i)  Remove  provisions  and  clauses 
that  do  not  apply  to  educational  or 
nonprofit  institutions;  and 

(ii)  As  necessary,  insert  appropriate 
replacement  provisions  and  clauses. 

235.7003-4    Additional  provisions  and 
clauses. 

Use  of  FAR  and  DFRAS  provisions 
and  clauses,  and  nonstandard 
provisions  and  clauses  approved  for 
agency  use.  that  are  not  in  the  RDSS/C 
standard  format,  shall  be  approved  in 
accordance  with  agency  procedures. 

|FR  Doc.  98-16935  Filed  6-24-98;  8:45  am) 

BILUNG  CODE  S000-04-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  660 

[Docket  ^4o.  971 208294-«1 54-02;  1.0. 
103097B] 

RIN  0648-AJ20 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Restrictions  on 
Frequency  of  Limited  Entry  Permit 
Transfers;  Sorting  Catch  by  Species; 
Retention  of  Fish  Tickets 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  management  rteasures  that 
restrict  the  frequency  of  limited  entry 
permit  transfers  to  once  every  12 
months,  with  transfers  taking  effect  on 
the  first  day  of  a  cumulative  landings 
limit  period.  This  rule  also  requires  the 
sorting  of  all  groundfish  species  with 


trip  limits,  size  limits,  quotas,  or  harvest 
guidelines  at  the  point  of  landing,  and 
the  retention  of  landings  receipts  on 
board  the  vessel  that  has  made  those 
landings.  This  rule  is  intended  to 
constrain  the  introduction  of  new 
fishing  effort  into  the  Pacific  Coast 
groundfish  fisheries,  and  to  improve  the 
enforceability  of  Federal  and  state 
fisheries  regulations. 

DATES:  Effective  July  27.  1998. 

addresses:  Copies  of  the 
Environmental  Assessments/Regulatory 
Impact  Reviews  (EA/RIRs)  for  these 
issues  are  available  from  Lawrence  D. 
Six.  Executive  Director,  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue.  Suite  224,  Portland.  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  at  206-526-6140, 
Svein  Fougner  at  562-980-4000.  or  the 
Pacific  Fishery  Management  Council  at 
503-326-6352. 

SUPPLEMENTARY  INFORMATION:  This  rule 
implements  three  separate  regulatory 
changes:  (1)  Restricting  the  frequency  of 
limited  entry  permit  transfers  to  once 
every  12  months,  with  transfers  taking 
effect  only  on  the  first  day  of  a 
cumulative  landings  limit  period;  (2) 
providing  Federal  regulatory  support  for 
existing  state  requirements  that  require 
the  sorting  of  all  groundfish  species 
with  trip  limits,  size  Umits.  quotas,  or 
harvest  guidelines;  and  (3)  providing 
consistent  regulatory  requirements  on 
the  retention  of  landings  receipts 
throughout  the  management  area.  These 
regulatory  changes  were  recommended 
by  the  Council  at  its  June  1995  and 
October  1996  meetings.  The  notice  of 
proposed  rulemaking  for  this  action  (62 
FR  67610,  December  29.  1997)  hilly 
described  the  background  and  rationale 
for  the  Council's  recommendations. 
NMFS  requested  public  comments  on 
this  action  through  February  12. 1998. 
NMFS  received  one  comment  during  the 
comment  period,  which  is  addressed 
later  in  the  preamble  to  this  final  rule. 

Restrictions  on  Permit  Transfer 
Frequency 

This  rule  implements  Council 
recommendations  to  constrain 
groundfish  fleet  effort  expansion  by 
restricting  the  frequency  of  limited  entry 
permit  transfers  to  once  every  12 
months,  with  transfers  taking  effect  only 
on  the  first  day  of  a  major  cumulative 
limit  period.  The  major  cumulative  limit 
periods  are  the  cumulative  limit  periods 
that  govern  all  gears  in  the  groundfish 
fishery.  These  are  generally  1-  or  2- 
month  periods.  The  major  cumulative 
limit  periods  will  be  announced  each 
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year  in  the  Federal  Register  with  the 
annual  specifications  and  management 
measures,  or  with  routine  management 
measures  when  the  cumulative  limit 
periods  are  changed.  Cumulative  limit 
periods  that  govern  just  a  portion  of  the 
groundfish  fisheries,  such  as  the  fixed 
gear  regular  sablefish  season,  are  not 
considered  "major"  cumulative  limit 
periods.  For  permit  holders 
particijjating  in  the  "B"  delivery 
platoon,  transfer  effectiveness  dates  will 
align  with  "B"  platoon  cumulative  limit 
period  dates,  and  the  new  holder  of  the 
"B"  platoon  permit  wrill  be  required  to 
participate  in  "B"  platoon  deliveries  for 
the  remainder  of  the  calendar  year. 

This  action  is  expected  to  constrain 
effort  expansion  in  two  ways:  (1)  It 
should  prevent  two  or  more  vessels 
from  sharing  a  limited  entry  permit 
during  a  single  cumulative  limit  period 
and  thereby  landing  more  than  one  limit 
on  that  permit,  and  (2)  it  should 
discourage  increased  fishing  effort  in 
the  fishery  by  preventing  limited  entry 
permit  holders  from  temporarily 
transferring  their  permits  during  times 
when  the  vessel  is  undergoing  repairs, 
operating  in  other  fisheries,  or  otherwise 
idle. 

If  a  permit  holder  suffers  one  of  two 
specified  hardships,  NMFS  may  allow 
transfer  of  a  permit  within  12  months  of 
a  prior  transfer.  Hardship  exemptions 
for  this  issue  are  either  death  of  the 
permit  holder  or  total  loss  of  the 
permitted  vessel.  An  application  for  a 
hardship  transfer  must  include 
documents  demonstrating  that  the 
transfer  meets  the  exceptions  of  death  of 
the  permit  holder  or  loss  of  the  vessel. 
Hardship  exemptions  may  not  be  used 
to  waive  the  requirement  that  transfers 
take  effect  only  on  the  first  day  of  a 
cumulative  limit  period. 

Total  loss  of  vessel  is  defined  in  the 
Pacific  Coast  groundfish  regulations  at 
§660.302,  "Totally  lost  means  the  vessel 
being  replaced  no  longer  exists  in 
specie,  or  is  absolutely  and  irretrievably 
sunk  or  otherwise  beyond  the  possible 
control  of  the  owner,  or  the  costs  of 
repair  (including  recovery)  would 
exceed  the  repaired  value  of  the  vessel." 
Death  of  a  permit  holder  would  be 
documented  by  a  copy  of  the  death 
certificate  of  the  permit  holder.  If  the 
permit  is  owned  by  a  partnership  or  a 
corporation,  a  transfer  within  12  months 
of  the  last  transfer  will  be  allowed  if  a 
person  or  persons  owning  50  percent  or 
more  of  the  ownership  interest  in  the 
partnership  or  corporation  have  died. 

If  a  request  for  transfer  is  denied,  the 
Sustainable  Fisheries  Division  (SFD), 
NMFS  Northwest  Region,  will  explain 
in  writing  why  the  transfer  request  has 


been  denied.  Further,  if  the  transfer  is 
denied,  the  permit  holder  may  appeal 
that  decision  within  30  days  to  the 
Regional  Administrator,  explaining  the 
basis  for  the  appeal.  The  Regional 
Administrator  will  decide  upon  the 
appeal  within  45  days  in  a  final  agency 
action. 

Sorting  of  Groundfish  Catch  by  Species 

This  measure  requires  the  sorting  of 
all  species  managed  by  trip  limits,  size 
limits,  quotas,  or  harvest  guidelines. 
This  requirement  will  facilitate 
enforcement  because  agents  will  not 
have  to  examine  unsorted  catches. 
Compliance  should  also  be  enhanced  if 
fishers  sort  at  sea  because  fishers  will  be 
more  aware  of  the  harvest  amount  of 
individual  species. 

Retaining  Fish  Tickets  on  Board  the 
Vessel 

This  action  requires  that  all  West 
Coast  groundfish  fishers  retain  landings 
receipts  on  board  their  vessels 
throughout  the  cumulative  trip  limit 
period  of  the  landings  and  for  15  days 
thereafter.  This  rule  also  clarifies  that 
the  fish  tickets  must  be  provided  to  an 
authorized  officer  upon  request.  This  is 
a  minor  regulatory  change  that  is 
expected  to  eliminate  confusion  among 
fishers  as  to  which  state's  landings 
receipts  should  be  kept  on  board  for 
what  length  of  time. 

Changes  firom  the  Proposed  Rule 

NMFS  has  made  one  change  from  the 
proposed  rule,  which  is  explained 
under  "Comment  of  Clarification." 

Comments  and  Responses 

NMFS  received  one  comment  on  the 
proposed  rule  during  the  45-day 
comment  period.  NMFS  also  received 
comments  on  the  proposal  to  restrict  the 
frequency  of  limited  entry  permit 
transfers  outside  the  comment  period 
and  subsequent  to  the  Council's 
recommendation  on  this  issue.  Because 
those  comments  spoke  directly  to  the 
intent  of  this  rule,  they  will  be 
summarized  and  addressed  in  this 
section. 

Comment  of  Clarification 

If  a  permit  owner  leases  out  his 
permit  for  a  period  of  time,  and  then 
receives  the  permit  back  from  the  lessee 
without  immediately  registering  the 
permit  for  use  writh  a  specific  vessel,  the 
vessel  registration  for  that  permit  is 
listed  as  "Unidentified"  until  the  permit 
owner  specifies  the  vessel  that  will  be 
registered  with  his  or  her  permit.  The 
proposed  changes  to  the  regulations  at 
§  660.333(f)(2)  read  in  part,  "Limited 


entry  permits  may  not  be  transferred  to 
a  different  holder  or  registered  for  use 
with  a  different  vessel  more  than  once 
every  12  months,  except  in  cases  of 
death  of  the  permit  holder  or  if  the 
permit  is  totally  lost."  How  would  this 
provision  apply  to  cases  where  a  permit 
is  transferred  off  one  vessel  and  from 
one  permit  holder  to  another  permit 
holder  and  yet  not  registered  for  use 
with  a  new  vessel? 

Response:  NMFS  has  clarified  the 
regulatory  language  §660.333(0(2)  to 
address  this  comment  as  follows: 
"When  a  permit  transferred  from  one 
holder  to  another  holder  is  initially 
registered  as  'unidentified'  with  regard 
to  vessel  association,  or  when  a  permit's 
vessel  registration  is  otherwise 
— unidentified',  the  transaction  is  not 
considered  a  — transfer'  for  purposes  of 
this  restriction  until  the  permit  is 
registered  for  use  with  a  specific 
vessel."  Because  a  permit  may  not  be 
used  unless  it  is  registered  for  use  with 
a  particular  vessel,  NMFS  does  not 
expect  that  this  change  will  alter  the 
effectiveness  of  the  rule  in  restricting 
the  frequency  of  limited  entry  permit 
transfers.  The  result  of  this  clarification 
is  that  a  permit  may  be  transferred  to  a 
different  owner  within  12  months,  but 
it  may  not  be  registered  for  use  with  a 
vessel  until  the  end  of  the  12^nonth 
period.  In  addition,  a  permit  owner  may 
remove  a  permit  from  a  vessel  within 
the  12-month  period,  but  may  not 
register  it  for  use  with  another  vessel 
until  the  end  of  the  12-month  period. 

Comments  Opposing  the  Rule 

As  stated  in  the  proposed  rule,  some 
members  of  the  at-sea  component  of  the 
whiting  fishery  oppose  this  action, 
because  their  participation  in  Pacific 
coast  groundfish  fisheries  is  limited  to 
the  whiting  fishery  and  depends  upon 
their  ability  to  have  short-term  use  of 
limited  entry  permits.  Some  permit 
owners  wish  to  retain  the  flexibility  to 
transfer  their  permits  between  vessels 
appropriate  for  the  whiting  fishery  and 
vessels  appropriate  for  the  cumulative 
limit  groundfish  complex  fishery 
occurring  outside  the  whiting  fishery. 
At  and  subsequent  to  the  October  1996 
Council  meeting  where  these  changes 
were  first  proposed,  interested  members 
of  the  pubUc  suggested  that  transfers 
made  for  the  purpose  of  operating  in  the 
whiting  fishery  should  not  be  subject  to 
the  restrictions  described  above. 

Response:  When  making  its 
recommendation  on  this  issue,  the 
Council  determined  that  the  benefits  to 
the  groundfish  fishery  that  could  be 
gained  from  restricting  the  entrance  of 
new  effort  into  the  fishery  as  a  whole 
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outweighed  the  concerns  of  the  at-sea 
whiting  sector.  NMFS  concurs  with  the 
Council's  determination.  When  the 
limited  entry  program  was  implemented 
in  1994,  NMFS  and  the  Council 
expected  that  requirements  associated 
with  permit  ownership  would  change 
over  time.  Permits  were  viewed  as 
allowing  a  permit  holder  to  operate  the 
permitted  vessel  in  the  Pacific  coast 
groundfish  fishery,  in  conformance  with 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP),  and,to  use  the 
gear(s)  for  which  the  permit  is  endorsed. 
The  Council  and  NMFS  specifically 
retained  the  right  to  revise  the  FMP  in 
the  future,  and  to  change  or  abolish  the 
requirements  associated  with  limited 
entry  permits.  NMFS  finds  that  the 
restriction  on  permit  transfers  to  once 
every  12  months  is  acceptable  within 
the  scope  and  intentions  of  the  FMP  and 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa.  Fisheries. 
Fishing.  Guam.  Hawaiian  Natives. 
Indians,  Northern  Mariana  Islands. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  18. 1998. 

RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660  —FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §  660.302,  the  definition  of 
"Fisheries  Management  Division"  is 
removed  and  a  definition  of 


"Sustainable  Fisheries  Division"  is 
added  to  read  as  follows: 

§  660.302    O«finitlons. 

*  •  <k  *  • 

Sustainable  Fisheries  Division  (SFD) 
means  the  Chief,  Fisheries  Management 
Division.  Northwest  Regional  Office. 
NMFS.  or  a  designee. 

3.  In  §  660.303.  paragraph  (c)  is  added 
to  read  as  follows: 

§660.303    Reporting  and  recordkeeping 

•  •         «         •         • 

(c)  Any  person  landing  groundfish 
must  retain  on  board  the  vessel  from 
which  groundfish  is  landed,  and 
provide  to  an  authorized  officer  upon 
request,  copies  of  any  and  all  reports  of 
groundfish  landings  containing  all  data, 
and  in  the  exact  manner,  required  by  the 
applicable  state  law  throughout  the 
cumulative  limit  period  during  which  a 
landing  occurred  and  for  15  days 
thereafter. 

4.  In  §  660.306.  paragraph  (h)  is 
revised  and  paragraph  (x)  is  added  to 
read  as  follows: 

§660.306    Prohibitions. 

***** 

(h)  Fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  harvest  guideline,  if  the  vessel 
fished  or  landed  in  an  area  during  a 
time  when  such  trip  limit,  size  limit, 
harvest  guideline  or  quota  applied. 

(x)  Fail  to  retain  on  board  a  vessel 
from  which  groundfish  is  landed,  and 
provide  to  an  authorized  officer  upon 
request,  copies  of  any  and  all  reports  of 
groundfish  landings,  or  receipts 
containing  all  data,  and  made  in  the 
exact  manner  required  by  the  applicable 
state  law  throughout  the  cumulative 
limit  period  during  which  such  landings 
occurred  and  for  15  days  thereafter. 

5.  In  §  660.333,  paragraphs  (c)(1)  and 
(c)(2)  are  revised;  paragraphs  (c)(3)  and 
(c)(4)  are  redesignated  as  (c)(4)  and 
(c)(5)  respectively  and  a  new  (c)(3)  is 
added;  paragraph  (d)  introductory  text  is 
revised;  paragraphs  (f)(2)  and  (0(3)  are 
redesignated  as  (f)(3)  and  (f)(4) 
respectively  and  a  new  (f)(2)  is  added  to 
read  as  follows: 

§  660.333    Limited  entry  fishery  -  general. 


(c)  •  *  • 

(1)  Upon  transfer  of  a  limited  entry 
permit,  the  SFD  will  reissue  the  permit 
in  the  name  of  the  new  permit  holder, 
with  such  gear  endorsements,  and,  if 


applicable,  sf>ecies  endorsements  as  are 
eiigiblefor  transfer  with  the  permit. 
Permit  transfers  will  take  effect  on  the 
first  day  of  the  next  major  limited  entry 
cumulative  limit  period  following  the 
date  of  the  transfer.  Transfers  of  permits 
designated  as  participating  in  the  "B" 
platoon  will  become  effective  on  the 
first  day  of  the  next  "B"  platoon  major 
limited  entry  cumulative  limit  period 
following  the  date  of  the  transfer.  No 
transfer  is  effective  until  the  limited 
entry  permit  has  been  reissued  as 
registered  with  the  new  vessel  and  the 
permit  is  in  the  possession  of  the  new 
permit  holder. 

(2)  A  limited  entry  permit  may  not  be 
used  with  a  vessel  unless  it  is  registered 
for  use  with  that  vessel.  Limited  entry 
permits  will  normally  be  registered  for 
use  with  a  particular  vessel  at  the  time 
the  permit  is  issued,  renewed, 
transferred,  or  replaced.  A  permit  not 
registered  for  use  with  a  particular 
vessel  may  not  be  used.  If  the  permit 
will  be  used  with  a  vessel  other  than  the 
one  registered  on  the  permit,  a 
registration  for  use  with  the  new  vessel 
must  be  obtained  from  the  SFD  and 
placed  on  board  the  vessel  before  it  is 
used  under  the  permit.  Registration  of  a 
permit  to  be  used  with  a  new  vessel  will 
take  effect  on  the  first  day  of  the  next 
major  limited  entry  cumulative  limit 
period  following  the  date  of  the  transfer. 

(3)  The  major  limited  entry 
cumulative  limit  periods  will  be 
announced  in  the  Federal  Register  each 
year  with  the  annual  specifications  and 
management  measures,  or  with  routine 
management  measures  when  the 
cumulative  limit  periods  are  changed. 

*  *        *        •        • 

(d)  Evidence  and  burden  of  proof.  A 
vessel  owner  (or  person  holding  limited 
entry  rights  under  the  express  terms  of 
a  written  contract)  applying  for 
issuance,  renewal,  replacement, 
transfer,  or  registration  of  a  limited 
entry  permit  has  the  burden  to  submit 
evidence  to  prove  that  qualification 
requirements  are  met.  A  permit  holder 
applying  to  register  a  limited  entry 
permit  has  the  burden  to  submit 
evidence  to  prove  that  registration 
requirements  are  met.  The  following 
evidentiary  standards  apply: 

•  *        •        *        • 

(f)*** 

(2)  Limited  entry  permits  may  not  be 
transferred  to  a  different  holder  or 
registered  for  use  with  a  different  vessel 
more  than  once  every  12  months,  except 
in  cases  of  death  of  the  permit  holder  or 
if  the  permitted  vessel  is  totally  lost,  as 
defined  at  §660.302.  The  exception  for 
death  of  a  permit  holder  applies  for  a 
permit  held  by  a  partnership  or  a 
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corporation  if  the  person  or  persons 
holding  at  least  50  percent  of  the 
ownership  interest  in  the  entity  dies. 
When  a  permit  transferred  from  one 
holder  to  another  holder  is  initially 
"unidentified"  with  regard  to  vessel 
registration,  or  when  a  permit's  vessel 
registration  is  otherwise  "unidentified", 
the  transaction  is  not  considered  a 
"transfer"  for  purposes  of  this 
restriction  until  the  permit  is  registered 
for  use  with  a  s{)ecinc  vessel. 


(FR  Doc.  98-16789  Filed  6-24-98;  8:45  ami 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partiapate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart27 

[Docket  No.  29247;  Notice  No.  96-4] 

RIN2120-AF33 

Normal  Category  Rotorcratt  Maximum 
Weight  and  Passenger  Seat  Limitation 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  notice  proposes  to 
amend  the  airworthiness  standards  for 
normal  category  rotorcraft.  This 
proposal  would  increase  the  maximum 
weight  limit  from  6,000  to  7.000  pounds 
and  add  a  passenger  seat  limitation  of 
nine.  The  increase  in  maximum  weight 
is  proposed  to  compensate  for  the 
increased  weight  resulting  from 
additional  regulatory  requirements, 
particularly  recent  requirements 
intended  to  improve  occupant 
survivability  in  the  event  of  a  crash. 
These  changes  are  intended  to  update 
current  airworthiness  standards  to 
provide  the  safety  standards  for  normal 
category  rotorcraft  of  7,000  pounds  or 
less. 

DATES:  Comments  must  be  received  on 
or  before  September  23.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA.  Office  of  the  Chief 
Counsel.  Attention:  Rules  Docket  (AGC- 
200).  Docket  No.        ,  Room  915G,  800 
Independence  Avenue  SW,  Washington, 
DC  20591.  Comments  submitted  must  be 
marked  Docket  No.  29247.  Comments 
may  also  be  sent  electronically  to  the 
following  internet  address:  9-nprm- 
cmts@faa.dot.gov.  Comments  may  be 
examined  in  Room  915G  weekdays 
between  8:30  a.m.  and  5:00  p.m.,  except 
on  Federal  holidays. 
FOR  FURTHER  INFORMATION  COffTACT: 
Lance  Cant,  Rotorcraft  Standards  Staff, 
Rotorcraft  Directorate,  Aircraft 
Certification  Service.  Fort  Worth,  Texas 


76193-0110,  telephone  (817)  222-5114, 
fax  817-222-5959. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Specifically,  the  FAA 
invites  comments  and  data  relating  to 
the  top  hatch  emergency  exit  proposed 
in  new  section  14  CFR  27.805(a). 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Comments  must  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  triplicate  to  the  Rules 
Docket  at  the  address  specified  under 
the  caption  ADDRESSES. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  doicket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered 
before  taking  action  on  this  proposal. 
Late-filed  comments  will  be  considered 
to  the  extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  29247."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Availability  of  NPRM's 

Using  a  modem  and  suitable 
communications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  Fedworld  electronic 
bulletin  board  service  (telephone  703- 
321-3339),  the  Federal  Register's 
electronic  bulletin  board  service 
(telephone  202-512-1661),  or  the  FAA's 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  bulletin  board 
service  (telephone:  800-322-2722  or 
202-267-5948). 


Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Federal 
Register's  webpage  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html  for  access  to  recently 
published  rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F/VA,  Office  of  Rulemaking,  ARM-1. 
800  Independence  Avenue,  SW, 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  NPRM 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

Operational  and  design  trends  for 
normal  category  rotorcraft  are 
approaching  the  current  maximum 
weight  limitations.  This  proposal  would 
increase  the  maximum  weight  limitation 
from  6,000  to  7,000  pounds  and  would 
add  a  passenger  seat  limit  of  nine. 

History 

Since  1956,  the  FAA  has  based  the 
distinction  between  normal  and 
transport  category  rotorcraft  certification 
requirements  on  the  certificated 
maximum  weight  of  the  aircraft. 
Initially,  the  FAA  set  the  upper  weight 
limit  for  normal  category  rotorcraft  at 
6,000  pounds,  based  on  the  sjjectrum  of 
existing  and  anticipated  designs  at  that 
time.  The  6,000-pound  weight  threshold 
and  associated  airworthiness  standards 
have  served  the  industry  well  for  over 
40  years. 

In  the  1970's,  manufacturers  began 
certificating  new  light  twin-engine 
rotorcraft  in  the  4.000  to  6.000  pound 
weight  class.  Some  single-engine 
models  were  also  converted  to  twin- 
engines.  This  trend  continues. 
Meanwhile,  the  FAA  certification 
regulations  evolved,  gradually  adding 
more  stringent  safety  requirements  that 
ultimately  caused  permanent  increases 
in  empty  weight.  The  high  cost  of 
certification  of  transport  category 
rotorcraft,  the  increased  stringency  of 
the  current  14  CFR  part  27  (part  27) 
regulations,  and  the  trend  toward 
modification  of  existing  models  have 
resulted  in  several  normal  category 
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helicopters  nearing  the  current  6,000- 
pound  maximum  weight  limitation. 

Increasing  the  6,000-pound  weight 
limit  for  normal  category  rotorcraft  was 
not  formally  discussed  with  the  FAA 
until  November  1991.  At  that  time,  a 
manufacturer  petitioned  the  FAA  for  a 
regulatory  exemption  to  allow  a 
rotorcraft  to  exceed  the  6,000-pound 
maximum  weight  limit  specified  for 
normal  category  rotorcraft.  A  summary 
of  the  petition  was  subsequently 
published  in  the  Federal  Register  (57 
FR  4508,  February  5,  1992)  for  pubUc 
comment.  Comments  were  few  and 
divided.  While  some  commenters  were 
in  favor  of  the  petition,  others  expressed 
the  view  that  a  vyeight  change  should 
not  be  permitted  without  considering 
increased  regulatory  stringency  and/or  a 
limit  on  the  number  of  passengers.  The 
FAA  determined  that  the  petition  did 
not  provide  adequate  justification  nor 
did  it  show  that  a  grant  of  exemption 
would  be  in  the  public  interest.  The 
FAA  denied  the  petition  but  stated  in 
the  denial  that  a  further  study  of  the 
issues  would  be  in  the  public  interest. 

The  diversity  of  comments  prompted 
the  FAA  to  investigate  the  genera*  issue 
of  a  future  rule  change  in  more  detail. 
By  letter  dated  April  1992  to  rotorcraft 
manufacturers  and  trade  associations, 
the  FAA  asked  interested  parties  to 
comment  on  the  advisability  of 
increasing  the  current  6.000-pound 
maximum  weight  limitation.  They  were 
also  asked  to  comment  on  safety  criteria 
that  should  be  associated  with  a  weight 
limitation  increase.  Approximately  30 
commenters  responded  to  the  request. 
Although  these  responses  contained  no 
specific  objections  to  a  future  regulatory 
increase  in  the  maximum  allowable 
weight,  the  commenters  articulated  a 
wide  range  of  views  regarding  the  scope 
of  such  a  revision. 

Due  to  the  level  of  interest  in  this 
issue,  the  FAA  held  a  public  meeting  on 
February  2,  1994,  immediately 
following  the  Helicopter  Association 
International  (HAI)  Convention  in 
Anaheim,  California.  All  interested 
parties  were  given  the  opportunity  to 
present  their  views  to  help  determine  a 
course  of  action  that  would  be  in  the 
best  interest  of  the  rotorcraft  aviation 
community.  Consequently,  the  FAA  and 
the  Joint  Aviation  Authorities  (JAA) 
determined  that  there  was  a  need  to 
review  the  maximum  weight  and 
passenger  seat  limitation  for  normal 
category  rotorcraft. 

Although  not  a  part  of  this  proposal, 
the  FAA  Rotorcraft  Directorate 
identified  a  need  to  reevaluate  the 
certification  standards  for  rotorcraft  at 
the  low  end  of  the  maximum  weight 
spectnun  as  a  result  of  information 


gathered  at  this  meeting.  A  joint  FAA/ 
JAA/Industry  Working  Group  was 
tasked  to  reevaluate  the  maximum 
weight  and  seat  limitation  issues  for  all 
rotorcraft,  including  requirements  for 
the  low  passenger  capacity  rotorcraft. 

ARAC  Involvement 

By  notice  in  the  Federal  Register  (60 
FR  4221,  January  20,  1995),  the  FAA 
announced  the  establishment  of  the 
Gross  Weight  and  Passenger  Issues  for 
Rotorcraft  Working  Group  (GWWG).  The 
GWWG  was  tasked  to  "Review  Title  14 
Code  of  Federal  Regulations  part  27  and 
supporting  policy  and  guidance  material 
to  determine  the  appropriate  course  of 
action  to  be  taken  for  rulemaking  and/ 
or  policy  relative  to  the  issue  of 
increasing  the  maximum  weight  and 
passenger  seat  limitations  for  normal 
category  rotorcraft." 

The  GWWG  includes  representatives 
from  all  parties  that  have  expressed  an 
interest  in  this  subject  through  submittal 
of  comments  to  the  FAA  or  through  the 
public  meeting  process.  The  GWWG 
includes  representatives  from  Aerospace 
Industries  Association  of  America 
(ALA),  Association  Europeene  des 
Constructeurs  de  Material  Aerospatial 
(AECMA),  the  European  JAA,  Transport 
Canada  and  the  FAA  Rotorcraft 
Directorate.  Additionally, 
representatives  from  the  small  rotorcraft 
manufacturers  were  consulted  for  their 
views  by  the  GWWG.  This  broad 
participation  is  consistent  with  FAA 
policy  to  involve  all  known  interested 
parties  as  early  as  practicable  in  the 
rulemaking  process.  The  GWWG  first 
met  in  February  1995  and  has 
subsequently  met  for  a  total  of  six 
meetings. 

Statement  of  the  Issues 

Members  of  the  GWWG  agreed  that 
there  is  a  valid  need  to  increase  the 
normal  category  weight  limitation  and 
that  nine  passengers  is  appropriate  for 
the  normal  category  rotorcraft  passenger 
seat  limitation.  A  nine-passenger  seat 
limitation  is  consistent  with  the 
passenger  seat  limitation  of  normal 
category  airplanes  certificated  under 
part  23.  The  decision  to  include  a  nine- 
passenger  seat  limitation  to  §  27.1  is  not 
a  new  idea.  Based  on  the  results  of  FAA 
Public  Meetings  held  in  1979  and  1980, 
NPRM  80-25  (45  FR  245,  December  18, 
1980)  included  a  proposal  to  limit  part 
27  rotorcraft  to  nine  passengers.  This 
passenger  seat  limitation  was  not 
adopted  in  the  final  rule  because  there 
were  no  projections  for  rotorcraft  with  a 
maximum  weight  of  6,000  pounds  or 
less  to  have  more  than  nine  passenger 
seats. 


Considerable  discussions  during 
initial  GWWG  meetings  concerned 
whether  additional  regulatory 
requirements  should  be  promulgated  to 
accommodate  the  increased  maximum 
weight  limitations.  Although  part  27  has 
always  permitted  rotorcraft  to  be 
certificated  to  carry  up  to  nine 
passengers,  the  current  weight 
limitation  has  limited  practical  designs 
to  seven  passengers.  No  normal  category 
rotorcraft  to  date  has  been  certified  and 
manufactured  to  carry  more  than  seven 
passengers.  The  proposed  increase  in 
maximum  weight  will  allow  the 
practical  design  and  production  of 
helicopters  that  will  carry  nine 
passengers.  Several  sections  of  part  27 
were  reviewed  to  evaluate  the  possible 
need  for  additional  regulatory 
requirements  to  support  this  potential 
increase  of  two  passengers. 

The  GWWG  considered  the  possible 
need  for  additional  regulatory 
requirements  if  the  proposed  change  to 
part  27: 

1.  Related  to  safety  for  addition  of 
passengers  beyond  7; 

2.  Related  to  safety  for  increased 
weight;  or 

3.  Resulted  in  little  or  no  increase  in 
cost  or  weight. 

Based  on  these  criteria,  necessary 
changes  were  identified. 

Industry  estimates  of  the  maximum 
weight  necessary  to  accommodate  nine 
passengers  were  in  the  range  of  8,000  to 
8,500  pounds.  Nevertheless,  the  GWWG 
agreed  to  the  new  limit  as  7,000  pounds 
based  on  several  considerations. 
Increasing  the  limit  to  7,000  pounds 
would  address  the  problem  of  some 
current  normal  category  rotorcraft 
remaining  within  the  part  27  weight 
limitation  while  complying  with  the 
recent  increases  in  part  27  regulatory 
requirements.  In  addition,  the  GWWG 
agreed  that,  with  possible  incorporation 
of  technological  advances,  a  7,000- 
pound  hmit  may  be  adequate  to 
accommodate  a  nine-passenger  capacity 
in  the  future. 

The  proposed  additional  regulatory 
requirements  included  here  were 
prompted  by  this  potential  increase  in 
passenger  capacity.  Therefore,  the 
GWWG  recommended  a  limit  of  seven 
passengers  for  previously  certificated 
rotorcraft  (regardless  of  maximum 
weight)  unless  the  certification  basis  is 
revised  and  the  rotorcraft  complies  with 
part  27  at  the  amendment  level  of  this 
proposal.  The  GWWG  also  agreed  that 
an  applicant  may  apply  for  an  amended 
or  supplemental  type  certificate  to 
increase  maximum  weight  above  6,000 
pounds  without  complying  with  this 
proposed  amendment  (other  than 
§§  27.1  and  27.2)  provided  that  the 
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original  seating  capacity  of  the  rotorcraft 
is  not  increased  above  that  certificated 
on  [insert  date  30  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register]. 

The  GVVWG  presented  its 
recommendation  to  ARAC.  The  ARAC 
subsequently  recommended  that  the 
FAA  revise  the  normal  category 
rotorcraft  airworthiness  standards.  The 
Joint  Aviation  Authorities  (JAA) 
proposes  to  harmonize  the  Joint 
Aviation  Requirements  (JAR) 
concurrently  with  this  ^fPRM. 

FAA  Evaluation  of  ARAC 
Recommendation 

The  FAA  has  reviewed  the  ARAC 
recommendation  and  proposes  that  the 
maximum  weight  limitation  be 
increased  to  7,000  pounds  and  that  a 
passenger  seat  limitation  of  nine  be 
added  to  §27.1 

Section-by-Section  Discussion  of  the 
Proposals 

This  NPRM  contains  proposals  to 
amend  part  27.  The  FAA  proposes  the 
following  changes  to  accommodate  an 
increase  in  the  current  maximum  weight 
and  passenger  carrying  capability.  The 
proposal  also  includes  additional  safety 
standards  identified  as  imposing  little  or 
no  increase  in  cost  or  weight. 

Section  27.1    Applicability 

This  proposal  would  revise  §  27.1(a) 
to  increase  the  current  maximum  weight 
from  6,000  to  7,000  pounds  and  to  add 
a  nine-passenger  seat  limitation  for 
normal  category  rotorcraft.  The  increase 
in  maximum  weight  is  intended  to 
compensate  for  increased  weight 
resulting  from  additional  regulatory 
requirements,  particularly  recent 
requirements  intended  to  improve 
occupant  survivability  in  the  event  of  a 
crash. 

Section  27.2    Special  Retroactive 
Requirements 

This  proposal  would  add  a  new 
paragraph  (b)  to  §  27.2  requiring 
compliance  with  the  part  27 
amendments,  up  to  and  including  this 
amendment,  at  the  time  of  application 
for  any  normal  category  rotorcraft  for 
which  certification  for  more  than  seven 
passengers  is  sought.  This  would  only 
apply  to  changes  in  type  design  for 
already  type  certificated  rotorcraft.  since 
newly  type  certificated  rotorcraft  would 
be  required  to  meet  the  current  part  27 
requirements.  Additionally,  the 
proposal  would  allow  a  previously 
certificated  rotorcraft  to  exceed  the 
6.000-pound  maximum  weight  limit 
provided  that  no  increase  in  passenger 
capacity  is  sought  beyond  that  for  which 


the  rotorcraft  was  certificated  as  of 
(insert  date  30  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register).  Compliance  with  all 
the  requirements  of  the  existing 
certification  basis,  plus  any  other 
amendments  applicable  to  the  change  in 
type  design,  would  have  to  be 
demonstrated  at  the  increased 
maximum  weight. 

Section  27.610    Lightning  and  Static 
Electricity  Protection 

This  proposal  would  add  to  §  27.610 
the  requirement  to  provide  electrical 
bonding  of  all  metallic  components  of 
the  rotorcraft.  Bonding  is  necessary  to 
provide  an  electrical  return  path  for 
grounded  electrical  systems,  to 
minimize  the  accumulation  of  static 
charge,  to  minimize  the  risk  of  electric  - 
shock  to  occupants  as  well  as  service 
and  maintenance  personnel,  and  to 
minimize  interference  with  the 
operation  of  electrical  and  avionic 
systems  caused  by  lightning  and  the 
discharge  of  static  electricity. 

Section  27.805    Flight  Crew  Emergency 
Exits 

This  proposal  would  add  a  new 
§  27.805  requirement  for  flight  crew 
emergency  exits,  similar  to  §  29.805.  to 
facilitate  rapid  evacuation  of  the  flight 
crew  after  an  emergency  ground  or 
water  landing. 

Section  27.807    Passenger  Emergency 
Exits 

Section  27.807  would  be  revised  to 
clarify  the  provisions  on  emergency 
exits  to  ensure  that  each  passenger  has 
ready  access  to  an  emergency  exit  on 
each  side  of  the  fuselage.  The  proposal 
also  clarifies  that  normal-use  doors  may 
serve  as  emergency  exits  but  must  meet 
the  requirements  for  emergency  exits. 
This  is  not  stated  in  the  current  rule. 
The  proposal  adds  requirements  that 
emergency  exits  must  open  from  both 
inside  and  outside  the  rotorcraft  and 
that  opening  the  exit  must  not  require 
exceptional  effort. 

Section  27.853    Compartment  Interiors 

This  proposal  enhances  the 
requirements  of  §  27.853  for  fire 
protection  of  compartment  interiors  by 
replacing  the  current  provision  that 
allows  limited  use  of  materials  that  are 
only  flash  resistant  with  a  requirement 
that  all  materials  be  at  least  flame- 
resistant.  This  change  is  necessary  to 
ensure  safety  in  the  larger  passenger 
cabins  and  is  consistent  with  the 
existing  requirements  for  normal 
category  airplanes. 


Section  27.1027    Transmissions  and 
Gearboxes:  General 

This  proposal  would  add  to  §  27.1027 
the  requirement  that  the  lubrication 
system  for  components  of  the  rotor  drive 
system  (that  require  continuous 
lubrication)  must  be  sufficiently 
independent  of  the  engine  lubrication 
system  to  ensure  adequate  lubrication 
during  autorotation.  This  requirement 
already  exists  in  §  29.1027(a)(2).  The 
lubrication  systems  of  the  engines  and 
of  the  rotor  drive  system  are  usually 
designed  to  be  independent,  but  this 
independence  is  not  specifically 
required  by  current  regulations.  This 
proposal  would  require  sufficient 
independence  to  ensure  adequate 
lubrication  during  autorotation. 

Section  27.1185    Flammable  Fluids 

This  proposal  would  add  to  §  27.1185 
the  requirement  that  absorbent  materials 
be  covered  or  treated  to  prevent 
absorption  of  hazardous  quantities  of 
flammable  fluids  when  such  materials 
are  installed  close  to  flammable  fluid 
system  components  that  might  leak. 
This  requirement  is  necessary  to 
minimize  fire  hazards  in  rotorcraft  that 
may  have  absorbent  material  for 
insulation  of  the  passenger  cabin,  some 
of  which  will  be  adjacent  to  fuel  or 
hydraulic  fluid  lines,  and  already  exists 
in  §  29.1185(d). 

Section  27. 1187    Ventilation  and 
Drainage 

This  proposal  would  add  to  §  27.1187 
a  requirement  for  drainage  of 
powerplant  installation  compartments. 
Section  27.1187  currently  requires  these 
compartments  to  be  ventilated,  but  there 
is  no  requirement  for  them  to  be 
provided  with  drains  as  exists  in 
§  29.1187(a)(1)  and  (2).  Drainage  of 
powerplant  compartments  is  necessary 
to  minimize  fire  hazards  by  ensuring 
that  leakage  of  flammable  fluids  does 
not  result  in  hazardous  accumulations 
of  those  fluids  near  potential  ignition 
sources. 

Sections  27.1305    Powerplant 
Instruments  and  27.1337  Powerplant 
Instruments 

This  proposal  adds  to  §§  27.1305  and 
27.1337  a  requirement  that  chip 
detectors  fitted  in  the  rotor  drive  system 
also  provide  an  indication  to  the  flight 
crew  when  magnetic  particles  are 
detected.  The  present  rule  requires  a 
chip  detector  to  be  fitted  in  the  rotor 
drive  system  but  does  not  require  an  in- 
flight indication  of  magnetic  particle 
detection  to  the  flight  crew.  This 
proposal  is  necessary  to  provide  early 
indications  of  drive  system  deterioration 
allowing  appropriate  flight  crew 
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responses;  this  requirement  exists  in 
part  29.  The  proposal  also  adds  a 
requirement  that  a  means  be  provided  to 
the  flight  crew  to  check  the  hinction  of 
each  chip  detector  electrical  circuit  so 
that  proper  function  of  the  system  can 
be  easily  determined. 

Paperwork  Reduction  Act 

There  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule  that  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
Agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  would  generate  benefits  that 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order  12866,  (2)  is  not 
"significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures,  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
and  (4)  would  lessen  restraints  on 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below: 

This  proposed  rule  would  impose  no 
or  negligible  compUance  costs  on 
rotorcraft  manufacturers  or  users 
because  the  proposed  changes  would 
codify  current  industry  practices.  In 
addition,  it  would  eliminate  an 
applicant's  need  to  apply  for  an 
exemption  to  the  maximum  weight 
requirement  for  a  future  part  27  type 
certificate  and  thereby  save  between 
$10,000  and  $18,000  in  paperwork  costs 
for  each  eUminated  exemption 
application. 

Safety  benefits  would  arise  as 
manufacturers  develop  new,  heavier 
part  27  rotorcraft  (that  would  be  based 
on  the  most  recent  part  27  standards]  to 
replace  some  older  part  27  rotorcraft 
certificated  to  earlier  standards.  For 
example,  these  safety  benefits  would 
accrue  to  some  Emergency  Medical 
Service  (EMS)  operators.  The  increased 
weight  would  allow  some  EMS's  to 


increase  their  fuel  loads  and  effective 
ranges  to  carry  all  of  the  necessary 
medical  equipment  and  passengers.  The 
EMS's  must  now  limit  fuel  loads  and 
their  effective  ranges  to  remain  under 
the  current  6.000-pound  maximum 
weight. 

Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  appUcable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  sale  of  the  business, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation."  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RFA 
covers  a  wide-range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  conducted  the  required 
review  of  this  proposal  and  determined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  is  expected  to  produce  annualized 
incremental  cost  savings  of  $10,000  to 
$18,000  per  appUcant.  While  this  would 
be  beneficial  to  rotorcraft 
manufacturers,  it  would  be  unlikely  to 
affect  either  the  competitiveness  or 
solvency  of  small  businesses. 
Accordingly,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  the 
Federal  Aviation  Administration 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  U.S. 


rotorcraft  into  the  United  States. 
Instead,  the  changes  would  maintain 
harmonized  certification  procedures  of 
the  FAA  with  those  of  the  JAA  and 
thereby  have  no  appreciable  effect  on 
trade. 

Federalism  Implications 

The  proposed  regulations  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12866,  October  4, 1993,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  milHon  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  a^ected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  a 
year. 
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List  of  Subjects  in  14  CFR  Part  27 

Air  transportation,  Aircraft,  Aviation 
safety.  Rotorcraft,  Safety. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  27  as 
follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702.  44704. 

2.  Section  27.1(a)  is  revised  to  read  as 
follows: 

§27.1    Applicability. 

(a)  This  part  prescribes  airworthiness 
standards  for  the  issue  of  type 
certificates,  and  changes  to  those 
certificates,  for  normal  category 
rotorcraft  with  maximum  weights  of 
7.000  pounds  or  less  and  nine  or  less 
passenger  seats. 

3.  Section  27.2  is  amended  by 
redesignating  the  introductory  text  and 
paragraphs  (a),  (b),  (c).  (d)  introductory 
text,  (d)(1).  and  (d)(2)  as  paragraphs  (a) 
introductory  text,  (a)(1).  (a)(2).  (a)(3). 
{a)(4)  introductory  text,  and  (a)(4)(i)  and 
(a)(4)(ii).  respectively. 

§  27.2    Special  retroactive  requirements. 

•         •         *         •         * 

(b)  For  rotorcraft  with  a  certification 
basis  established  prior  to  (insert  date  30 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register) — 

(1)  The  maximum  passenger  seat 
capacity  may  be  increased  to  eight  or 
nine  provided  the  applicant  shows 
compliance  with  all  the  airworthiness 
requirements  of  this  part  in  effect  (insert 
date  30  days  after  date  of  publication  of 
the  final  rule  in  the  Federal  Register). 

(2)  The  maximum  weight  may  be 
increased  to  greater  than  6,000  pounds 
provided — 

(i)  The  number  of  passenger  seats  is 
not  increased  above  the  maximum 
number  previously  certificated  on 
[insert  date  30  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register] ,  or 

(ii)  The  applicant  shows  compliance 
with  all  of  the  airworthiness 
requirements  of  this  part  in  effect  on 
[insert  date  30  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register!. 

4.  Section  27.610  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraph  fd)  to  read  as  follows: 


§  27.610    Lightning  and  static  electricity 
protection. 


(d)  The  electrical  bonding  and 
protection  against  lightning  and  static 
electricity  must — 

(1)  Minimize  the  accumulation  of 
electrostatic  charge; 

(2)  Minimize  the  risk  of  electric  shock 
to  crew,  passengers,  and  service  and 
maintenance  personnel  using  normal 
precautions; 

(3)  Provide  an  electrical  return  path, 
under  both  normal  and  fault  conditions, 
on  rotorcraft  having  grounded  electrical 
systems;  and 

(4)  Reduce  to  an  acceptable  level  the 
effects  of  lightning  and  static  electricity 
on  the  functioning  of  essential  electrical 
and  electronic  equipment. 

5.  Section  27.805  is  added  to  read  as 
follows: 

§  27.805    Flight  crew  emergency  exits. 

(a)  For  rotorcraft  with  passenger 
emergency  exits  that  are  not  convenient 
to  the  flight  crew,  there  must  be  flight 
crew  emergency  exits,  on  both  sides  of 
the  rotorcraft  or  as  a  top  hatch,  in  the 
flight  crew  area. 

(b)  Each  flight  crew  emergency  exit 
must  be  of  sufficient  size  and  must  be 
located  so  as  to  allow  rapid  evacuation 
of  the  flight  crew.  This  must  be  shown 
by  test. 

(c)  Each  flight  crew  emergency  exit 
must  not  be  obstructed  by  water  or 
flotation  devices  after  an  emergency 
landing  on  water.  This  must  be  shown 
by  test,  demonstration,  or  analysis. 

6.  Section  27.807  is  revised  to  read  as 
follows: 

§  27.807    Emergency  exits. 

(a)  Number  and  location. 

(1)  There  must  be  at  least  one 
emergency  exit  on  each  side  of  the  cabin 
readily  accessible  to  each  passenger. 
One  of  these  exits  must  be  usable  in  any 
probable  attitude  that  may  result  from  a 
crash; 

(2)  Doors  intended  for  normal  use 
may  also  serve  as  emergency  exits, 
provided  that  they  meet  the 
requirements  of  this  section;  and 

(3)  If  emergency  flotation  devices  are 
installed,  there  must  be  an  emergency 
exit  accessible  to  each  passenger  on 
each  side  of  the  cabin  that  is  shown  by 
test,  demonstration,  or  analysis  to: 

(i)  Be  above  the  waterline;  and 

(ii)  Open  without  interference  from 
flotation  devices,  whether  stowed  or 
deployed. 

fb)  Type  and  operation.  Each 
emergency  exit  prescribed  by  paragraph 
(a)  of  this  section  must — 

(1)  Consist  of  a  movable  window  or 
panel,  or  additional  external  door. 


providing  an  unobstructed  opening  that 
will  admit  a  19-  by  26-inch  ellipse; 

(2)  Have  simple  and  obvious  methods 
of  opening,  from  the  inside  and  from  the 
outside,  which  do  not  require 
exceptional  effort; 

(3)  Be  arranged  and  marked  so  as  to 
be  readily  located  and  opened  even  in 
darkness;  and 

(4)  Be  reasonably  protected  from 
jamming  by  fuselage  deformation. 

(c)  Tests.  The  proper  functioning  of 
each  emergency  exit  must  be  shown  by 
test. 

(d)  Ditching  emergency  exits  for 
passengers.  If  certification  with  ditching 
provisions  is  requested,  the  markings 
required  by  paragraph  {b)(3)  of  this 
section  must  be  designed  to  remain 
visible  if  the  rotorcraft  is  capsized  and 
the  cabin  is  submerged. 


§27.853    [Amended] 

7.  Section  27.853  is  amended  in 
paragraph  (a)  by  removing  the  word 
"flash"  and  inserting  the  word  "flame" 
in  its  place  and  by  removing  and 
reserving  paragraph  (b). 

8.  Section  27.1027  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  paragraphs  (b)  through  (e);  in 
redesignated  paragraph  (c)(2).  by 
removing  "(b)(3)"  and  adding  "(c)(3)"  in 
its  place;  in  redesignated  paragraph  (d). 
by  removing  "(b)"  each  place  it  appears 
and  adding  "(c)";  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§  27.1027    Transmissions  arKl  gearboxes: 
General. 

(a)  The  lubrication  system  for 
components  of  the  rotor  drive  system 
that  require  continuous  lubrication  must 
be  sufficiently  independent  of  the 
lubrication  systems  of  the  engine(s)  to 
ensure  lubrication  during  autorotation. 

•  •        *        •        • 

9.  In  §  27.1185.  a  new  paragraph  (d)  _ 
is  added  to  read  as  follows: 

§  27. 1 1 85    Flammable  fluids. 

•  •         *         •         * 

(d)  Absorbent  materials  close  to 
flammable  fluid  system  components 
that  might  leak  must  be  covered  or 
treated  to  prevent  the  absorption  of 
hazardous  quantities  of  fluids. 

10.  Section  27.1187  is  revised  to  read 
as  follows: 

§27.1187    Ventilation  and  drainage. 

Each  compartment  containing  any 
part  of  the  powerplant  installation  must 
have  provision  for  ventilation  and 
drainage  of  fiammable  fluids.  The 
drainage  means  must  be — 

(a)  Effective  under  conditions 
expected  to  prevail  when  drainage  is 
needed,  and 
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(b)  Arranged  so  that  no  discharged 
fluid  will  cause  an  additional  fire 
hazard. 

11.  In  §27.1305,  paragraph  (v)  is 
added  to  read  as  follows: 

§  27.1 305    Powerplant  instruments. 

•         «  *         *         • 

(v)  Warning  or  caution  devices  to 
signal  to  the  flight  crew  when 
ferromagnetic  particles  are  detect»i  by 
the  chip  detector  required  by 
§  27.1337(e). 

12.  Section  27.1337(e)  is  revised  to 
read  as  follows: 

§  27. 1 337    Powerplant  I  nstruments. 


(e)  Rotor  drive  system  transmissions 
and  gearboxes  utilizing  ferromagnetic 
materials  must  be  equipped  with  chip 
detectors  designed  to  indicate  the 
presence  of  ferromagnetic  particles 
resulting  from  damage  or  excessive 
wear.  Chip  detectors  must — 

(1)  Be  designed  to  provide  a  signal  to 
the  device  required  by  §  27.1305{v);  and 
be  provided  with  a  means  to  allow 
crewmembers  to  check,  in  flight,  the 
function  of  each  detector  electrical 
circuit  and  signal. 

(2)  [Reserved] 

Issued  in  Washington,  DC,  on  June  9, 1998. 
Thomas  E.  McSweeny, 
Director.  Aircraft  Certification  Service. 
[FR  Doc  98-15961  Filed  6-24-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
{REQ-11660»-07] 
RIN  154S-AV61 

EIC  Eligibility  Requirements 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  pubhc  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  pertaining  to  the  eligibility 
requirements  for  certain  taxpayers 
denied  the  earned  income  credit  (EIC)  as 
a  result  of  the  deficiency  procedures. 
The  text  of  those  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  .hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  September  23,  1998. 


Requests  to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  Wednesday,  October  21, 
1998,  nuist  be  received  by  September 
30. 1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-116608-97), 
room  5228,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  EX:  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-116608-97). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  th6  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  JRS  Internet 
site  at  http://www.irs.ustreas.gov/prody 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Karin 
Loverud,  202-622-6060;  concerning 
submissions  or  the  hearing,  LaNita 
VanDyke,  202-622-7190  (not  toU-ft^ 
numbers). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  August  24, 1998.  Comments 
are  specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 


How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.32-3.  This 
information  is  required  to  conform  with 
the  statute  and  to  permit  the  taxpayer  to 
claim  the  EIC.  This  information  v^rill  be 
used  by  the  IRS  to  determine  whether 
the  taxpayer  is  entitled  to  claim  the  EIC. 
The  collection  of  information  is 
mandatory.  The  likely  respondents  are 
individuals. 

The  burden  is  reflected  in  the  burden 
of  Form  8862. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103.     • 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register  add 
§  1.32-3T  to  the  Income  Tax 
Regulations. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations. 

It  is  hereby  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  upon  the  fact  that 
the  underlying  statute  applies  only  to 
individuals.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 
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Pursuant  to  section  7805(0  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  copies)  that  are  submitted  timely 
(in  the  manner  described  in  the 
ADDRESSES  portion  of  this  preamble)  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday,  October  21, 1998,  at  10 
a.m.,  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  §  601.601(a)(3)  apply  to 
the  hearing. 

Persons  that  have  submitted  written 
comments  by  September  23,  1998,  and 
want  to  present  oral  comments  at  the 
hearing  must  submit,  not  later  than 
September  30,  1998,  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Karin  Loverud, 
Office  of'the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  IRS.  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  '   '   * 


Par.  2.  Section  1.32-3  is  added  to  read 
as  follows: 

§  1 .32-3    Eligibility  requirements. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.32-3T 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 
Michael  P.  DoUn. 

Deputy  Commissioner  of  Internal  Revenue. 
[PR  Doc.  98-16853  Filed  6-24-98;  8:45  am) 

BILLMQ  CODE  4S90-01-U 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  1 
(REG-1 04641 -«7J 
RiN  1545-Ay48 

Equity  Options  Without  Standard 
Terms;  Special  Rules  and  Definitions 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  providing 
guidance  on  the  application  of  the  rules 
governing  qualified  covered  calls.  The 
new  rules  address  concerns  that  were 
created  by  the  introduction  of  new 
financial  instruments  after  the 
enactment  of  the  qualified  covered  call 
rules.  The  proposed  regulations  will 
provide  guidance  to  taxpayers  holding 
qualified  covered  calls.  This  document 
also  provides  notice  of  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  September  23, 1998. 
Requests  to  speak  (with  outlines  of  oral 
comments)  at  the  public  hearing 
scheduled  for  November  4,  1998,  must 
be  submitted  by  October  14, 1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-104641-97), 
room  5228.  Internal  Revenue  Service. 
FOB  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-104641-97). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615. 


Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Pamela 
Lew,  (202)  622-3950;  concerning 
submissions  and  the  hearing,  Michael  L. 
Slaughter,  Jr.,  (202)  622-7190,  (not  toll- 
free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1092(c)  defines  a  straddle  as 
offsetting  positions  with  respect  to 
personal  property.  Under  section 
1092(d)(3),  stock  is  personal  property  if 
the  stock  is  part  of  a  straddle  that 
involves  an  option  on  that  stock  or 
substantially  identical  stock  or 
securities.  Under  section  1092(c)(4), 
however,  writing  a  qualified  covered 
call  option  and  owning  the  optioned 
stock  is  not  treated  as  a  straddle  for 
purposes  of  section  1092. 

The  special  treatment  for  qualified 
covered  calls  was  created  because 
Congress  believed  that,  in  certain 
limited  circumstances,  a  taxpayer  who 
grants  a  call  option  does  not 
substantially  reduce  his  or  her  risk  of 
loss  with  respect  to  the  optioned  stock. 
Congress  established  a  mechanical  test 
to  determine  whether  a  written  call 
option  could  substantially  reduce  a 
taxpayer  s  risk  of  loss  and,  therefore, 
should  be  subject  to  treatment  as  one  leg 
of  a  straddle.  In  order  to  be  classified  as 
a  qualified  covered  call  under  this  test, 
a  call  option  must,  among  other  things^ 
be  exchange-traded  and  not  be  deep  in 
the  money. 

Section  1092(c)(4)(C)  defines  a  deep- 
in-the-money  option  as  an  option  whose 
strike  price  is  lower  than  an  allowed 
bench  mark.  Under  section 
1092(c)(4)(D),  this  bench  mark  is 
generally  the  highest  available  strike 
price  for  an  option  that  is  less  than  the 
applicable  stock  price,  as  defined  in 
section  1092(c)(4)(G).  The  Internal 
Revenue  Code  provides  other  bench 
marks  under  specified  circumstances. 

At  the  time  the  qualified  covered  call 
definition  was  written,  listed  options 
were  available  only  at  standardized 
maturity  dates  and  strike  price  intervals. 
This  fixed-interval  system  was  a  basic 
assurtiption  of  the  Congressional  plan 
for  qualified  covered  calls  and,  more 
specifically,  was  the  foundation  for  the 
definition  of  a  deep-in-the-money 
option. 

Certain  options  exchanges  have  begun 
to  trade  put  and  call  equity  options  with 
flexible  terms.  The  terms  that  are 
flexible  include  strike  price,  expiration 
date,  and  exercise  style  (that  is, 
American,  European,  or  capped).  Except 
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as  noted  below,  the  strike  price  is 
denominated  in  the  smallest  interval 
available  on  the  options  exchanges, 
which  is  currently  Va  of  one  dollar.  To 
minimize  the  market  impact  of  options 
contract  expirations,  equity  options 
with  flexible  terms  may  not  expire 
within  2  business  days  of  equity  options 
with  standardized  terms.  Equity  options 
with  flexible  terms  are  generally 
intended  for  institutional  and  other 
laree  investors. 

Questions  have  been  raised  as  to 
whether  the  strike  prices  established  by 
equity  options  with  flexible  terras  might 
establish  the  lowest  qualified 
benchmark  under  section  1092(c)(4)(D) 
for  all  equity  options,  including  those 
with  standardized  terms.  The  following 
example  illustrates  this  concern.  If  a 
stock  is  currently  selling  for  $62,  equity 
options  with  flexible  terras  and  option 
periods  of  not  more  than  90  days  could 
have  a  strike  price  of  $61  Vs.  If  the  strike 
prices  from  equity  options  with  flexible 
terras  were  taken  into  account  in 
determining  if  a  90-day  equity  option 
with  standardized  terras  is  deep  in  the 
money,  any  option  being  sold  for  less 
than  $61  Vb  would  be  deep  in  the* 
money.  Because  the  strike  prices  for  an 
equity  option  with  standardized  terras 
are  set  in  $5  intervals,  the  highest  strike 
price  less  than  the  current  selling  price 
for  an  equity  option  with  standardized 
terms  would  be  $60.  Thus,  any  in-the- 
money  equity  option  on  the  stock  that 
had  standardized  terms  would  be  deep 
in  the  money  (for  purposes  of  section 
1092(c)(4)). 

Explanation  of  Provisions 

The  proposed  regulations  provide  that 
the  strike  prices  established  by  equity 
options  with  flexible  terras  are  not  taken 
into  account  in  determining  whether 
equity  options  that  are  not  equity 
options  with  flexible  terms  are  deep  in 
the  money.  Thus,  the  existence  of  strike 
prices  established  for  equity  options 
with  flexible  terms  does  not  affect  the 
lowest  qualified  bench  mark,  as 
deterrained  under  section  1092(c)(4)(D), 
for  an  equity  option  with  standardized 
terms.  The  proposed  regulations  define 
equity  options  with  flexible  terras  as 
those  equity  options  described  in 
certain  specified  SEC  releases,  including 
any  changes  approved  by  the  SEC  to 
these  releases. 

The  regulations  will  allow  some 
taxpayers,  primarily  institutional  and 
other  large  investors,  to  engage  in 
certain  exchange-based  transactions  that 
are  currently  unavailable  to  them  and 
will  permit  other  investors  to  continue 
doing  business  under  section  1092 
without  regard  to  the  existence  of  the 
institutional  product. 


The  proposed  regulations  do  not 
address  whether  an  equity  option  with 
flexible  terms  is  eligible  for  qualified 
covered  call  treatment  under  section 
1092(c)(4).  Comments  are  requested  on 
the  following  issues:  (1)  whether  equity 
options  with  flexible  terms  should  be 
eligible  for  qualified  covered  call 
treatment  under  section  1092(c)(4);  (2) 
whether  there  should  be  uniform  rules 
governing  the  bench  marks  for  equity 
options  with  flexible  terms  and 
standardized  options;  and  (3)  if  uniform 
rules  are  not  appropriate,  what  bench 
marks  should  apply  to  equity  options 
with  flexible  terras. 

Proposed  Effective  Date 

These  regulations  apply  to  equity 
options  with  flexible  terras  entered  into 
on  or  after  the  date  that  the  Treasury 
Decision  adopting  these  rules  as  final 
regulations  is  published  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  deterrained  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(fl  of  the  ihtemal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comraents  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  bas  been  scheduled 
for  Wednesday,  November  4,  1998, 
beginning  at  10:00  a.m.  The  hearing  will 
be  held  in  Room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comraents  at  the  hearing  must  submit 


written  comments  by  September  23. 
1998  and  submit  an  outline  of  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  October  14.  1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  firee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Pamela  Lew.  Office  of 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   '   * 

Section  1.1092(c)-l  also  issued  under  26 
U.S.C.  1092(c)(4)(H).  *  *  * 

Par.  2.  Section  1.1092(c)-l  is  added  to 
read  as  follows: 


f  1.1092(cH 
terms. 


Equity  options  wiXh  nexlt>ie 


(a)  Effect  on  lowest  qualified  bench 
mark  for  other  options. 

The  existence  of  strike  prices 
established  by  equity  options  with 
flexible  terms  does  not  affect  the 
determination  of  the  lowest  quaUfied 
bench  mark,  as  defined  in  section 
1092(c)(4)(D),  for  any  option  that  is  not 
an  equity  option  v/ith  flexible  terms. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Equity  option  with  flexible  tenns 
means  an  equity  option — 

(i)  That  is  described  in  the  following 
Securities  Exchange  Act  Releases — 

(A)  Self-Regulatory  Organizations; 
Order  Approving  Proposed  Rule 
Changes  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendments  by  the  Chicago  Board 
Options  Exchange.  Inc.  and  the  Pacific 
Stock  Exchange,  Inc.,  Relating  to  the 
Listing  of  Flexible  Equity  Options  on 
Specified  Equity  Securities,  Securities 
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Exchange  Act  Release  No.  34-36841 
(Feb.  21.  1996);  or 

(B)  Self-Regulatory  Organizations; 
Order  Approving  Proposed  Rule 
Changes  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  2  and  3  to  the 
Proposed  Rule  Change  by  the  American 
Stock  Exchange.  Inc.,  Relating  to  the 
Listing  of  Flexible  Equity  Options  on 
Specified  Equity  Securities.  Securities 
Exchange  Act  Release  No.  34-37336 
(June  27,  1996);  or 

(C)  Self-Regulatory  Organizations; 
Order  Approving  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  2,  4  and  5  to  the  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange.  Inc..  Relating  to  the  Listing  of 
Flexible  Exchange  Traded  Equity  and 
Index  Options,  Securities  Exchange  Act 
Release  No.  34-39549  (Jan.  23,  1998);  or 

(D)  Any  changes  to  the  SEC  releases 
described  in  paragraphs  (b)(l)(i)(A) 
through  (C)  of  this  section  that  are 
approved  by  the  Securities  and 
Exchange  Commission;  or 

(ii)  That  is  traded  on  any  national 
securities  exchange  which  is  registered 
with  the  Securities  and  Exchange 
Commission  (other  than  those  described 
in  the  SEC  Releases  set  forth  in 
paragraph  (b)(l)(i)  of  this  section)  or 
other  market  which  the  Secretary 
determines  has  rules  adequate  to  carry 
out  the  purposes  of  section  1092  and 
is — 

(A)  Substantially  identical  to  the 
equity  options  described  in  paragraph 
(b)(l)(i)  of  this  section;  and 

(B)  Approved  by  the  Securities  and 
Exchange  Commission  in  a  Securities 
Exchange  Act  Release. 

(2)  Securides  Exchange  Act  Release 
means  a  release  issued  by  the  Securities 
and  Exchange  Commission.  To 
determine  identifying  information  for 
releases  referenced  in  paragraph  (b)(1) 
of  this  section,  including  release  titles, 
identification  numbers,  and  issue  dates, 
contact  the  Office  of  the  Secretary, 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington,  DC 
20549.  To  obtain  a  copy  of  a  Securities 
Exchange  Act  Release,  submit  a  written 
request,  including  the  specific  release 
identification  number,  title,  and  issue 
date,  to  Securities  and  Exchange 
Commission,  Attention  Public 
Reference,  450  5th  Street,  NW.. 
Washington,  DC  20549. 

(c)  Effective  date.  These  regulations 
apply  to  equity  options  with  flexible 
terms  entered  into  on  or  after  the  date 
that  the  Treasury  Decision  adopting 


these  regulations  is  published  in  the 
Federal  Register. 
Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 
|FR  Doc.  98-16848  Filed  6-24-98:  8:45  am] 

BILUNQ  CODE  4830-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lA  0^18-1 048b;  FRL-6113-2] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Approval 
Under  Section  112(1);  State  of  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  state  of  Iowa. 
These  revisions  are  necessary  to  meet 
the  requirements  of  the  Clean  Air  Act 
(Act)  and  the  Code  of  Federal 
Regulations  and  to  improve  the  state's 
permitting  program.  These  revisions 
will  strengthen  the  SIP  with  respect  to 
attainment  and  maintenance  of 
established  air  quality  standards  and 
with  respect  to  control  of  hazardous  air 
pollutants. 

In  the  final  rules  section  of  the 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  27. 
1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 


SUPPtEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  26,  1998. 

William  Rice, 

Acting  Regional  Administrator.  Region  VJI. 
[PR  Doc.  98-16796  Filed  6-24-98;  8:45  am) 

BILUNG  CODE  t660-fiO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  18 
[ET  Docket  98-80;  FCC  98-102] 

Conducted  Emission  Limits 

agency:  Federal  Communications 

Commission. 

action:  Notice  of  Inquiry. 

SUMMARY:  By  this  Notice  of  Inquiry,  the 
Commission  is  reviewing  the  conducted 
emission  limits.  This  action  is  taken  by 
the  Commission,  on  its  own  motion,  as 
part  of  an  ongoing  program  of  regulatory 
review.  It  is  intended  to  examine 
whether  these  regulations  continue  to  be 
necessary,  and  if  so,  whether  any 
changes  to  the  limits  may  be 
appropriate. 

DATES:  Comments  are  due  July  27, 1998. 
Reply  comments  are  due  August  10, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Engineering  and  Technology, 
Anthony  Serafini  at  (202)  418-2456. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Inquiry,  ET  Docket  No.  98-80,  adopted 
May  29.  1998  and  released  June  8,  1998. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplication  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

Summary  of  Notice  of  Inquiry 

1.  Many  radio  frequency  devices 
obtain  their  electrical  energy  from  the 
AC  power  line  (i.e.,  110  volt  household 
electrical  line).  Such  devices  include 
personal  computers,  personal  computer 
peripherals,  TV  and  FM  receivers,  video 
cassette  recorders,  cordless  telephone 
base  stations,  wireless  security  alarm 
systems,  RF  lighting  devices,  microwave 
ovens,  induction  cooking  ranges  and 
ultrasonic  equipment.  The  radio 


UMI 


Federal  Register /Vol.  63,  No.  122 /Thursday.  June  25,  1998 /Proposed  Rules 


34619 


frequency  energy  that  these  devices 
generate  can  be  conducted  back  onto  the 
AC  power  line.  The  conducted  radio 
frequency  energy  can  cause  interference 
to  radio  communications  via  two 
possible  paths.  First,  the  radio 
frequency  energy  may  be  carried  along 
the  electrical  wiring  to  another  device 
that  is  also  connected  to  the  electrical 
wiring.  Second,  the  AC  electrical  wiring 
can  act  as  an  antenna  to  radiate  signals 
over  the  airwaves.  At  frequencies  below 
30  MHz,  where  wavelengths  are  greater 
than  10  meters,  the  long  stretches  of 
electrical  wiring  can  act  as  very  efficient 
antennas.  Further,  the  signals  radiating 
onto  the  airwaves  can  cause  interference 
to  operations  at  considerable  distances 
because  propagation  losses  are  low  at 
these  frequencies. 

2.  Parts  15  and  18  of  the  rules  control 
the  potential  for  such  interference  by 
limiting  the  levels  of  RF  voltage  that 
devices  may  conduct  onto  the  AC  power 
hne.  Part  15  of  the  Commission's  rules 
specifies  conducted  emissions  limits  for 
radio  frequency  devices,  including 
unintentional  and  intentional  radiators. 
Part  18  specifies  conducted  emissions 
limits  for  industrial,  scientific,  and 
medical  (ISM)  equipment.  Industrial, 
scientihc  and  medical  equipment  is 
equipment  or  appliances  designed  to 
generate  and  use  locally  RF  energy  for 
industrial,  scientific,  medical,  domestic 
or  similar  purposes,  excluding 
applications  in  the  field  of 
telecommunication.  Compliance  is 
usually  determined  by  connecting  the 
device  to  a  line  impedance  stabilization 
network,  or  LISN.  which  allows 
measurement  of  RF  voltage  under 
standard  conditions.  Most  products  are 
subject  to  conducted  emissions  limits 
that  cover  the  frequency  range  450  kHz 
to  30  MHz.  The  sole  exception  is 
induction  cooking  ranges,  which  are 
subject  to  conducted  emissions  limits 
beginning  at  10  kHz  because  these 
products  generate  high  levels  of  radio 
emissions  at  very  low  frequencies. 

3.  Certain  devices  or  systems  use 
carrier  current  techniques  to 
deliberately  couple  RF  energy  to  the  AC 
electrical  wiring  for  purposes  of 
communication.  Many  AM  campus 
radio  systems  use  carrier  current 
technology.  Electrical  utilities  often  use 
carrier  current  technology  for 
monitoring  and  control  of  the  electrical 
grid.  A  variety  of  devices  intended  for 
home  use,  such  as  intercom  systems  and 
remote  controls  for  electrical  appliances 
and  lamps,  also  use  carrier  current 
technology.  Interference  from  carrier 
current  systems  is  controlled  primarily 
by  requiring  compliance  with  radiated 
emissions  limits.  These  standards 
provide  system  operators  and 


equipment  manufacturers  the  flexibility 
they  need  to  adjust  the  signal  levels  they 
couple  to  the  electrical  wiring  to  take 
into  account  local  variations,  such  as 
differences  in  impedance  and  layout  of 
the  wiring.  Carrier  current  systems  that 
contain  their  fundamental  emission 
within  the  standard  AM  broadcast  band 
of  535-1705  kHz  and  are  intended  to  be 
received  using  standard  AM  broadcast 
receivers  have  no  limit  on  conducted 
emissions.  All  other  carrier  current 
systems  are  subject  to  a  conducted 
emission  limit  only  within  the  AM 
broadcast  band. 

4.  By  this  action,  the  Commission  is 
reviewing  the  conducted  emissions 
limits  in  Parts  15  and  18  of  the 
Commission's  rules.  The  conducted 
emissions  limits  control  the  levels  of 
radio  frequency  (RF)  voltage  that 
equipment  may  conduct  onto  the  (AC) 
power  line.  The  purpose  of  these  limits 
is  to  protect  against  interference  to  radio 
services  operating  below  30  MHz.  The 
Commission  is  initiating  this  proceeding 
on  its  own  motion  as  part  of  an  ongoing 
program  of  regulatory  review.  The 
conducted  emissions  limits  apply  to  a 
wide  variety  of  products,  including 
various  consumer  electronic  devices 
and  radio  transmitters.  We  seek  to 
examine  whether  these  regulations 
continue  to  be  necessary,  and  if  so, 
whether  any  changes  to  the  limits  may 
be  appropriate.  In  this  regard,  we  seek 
information  as  to  the  costs  of  complying 
with  these  regulations.  We  are  also 
interested  in  determining  whether  the 
regulations  may  impede  new 
technologies.  Further,  we  will  examine 
our  general  regulations  for  carrier 
current  systems.  Upon  review  of  the 
responses  to  this  inquiry,  we  will 
determine  whether  to  propose  any 
changes  to  these  regulations. 

Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary. 

[PR  Doc.  98-16628  Filed  6-24-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-87;  RM-e278] 

Radio  Broadcasting  Services;  Kaycee, 
WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  Hied  by 


Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Channel 
222C1  at  Kaycee,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  Channel  222C1 
can  be  allotted  to  Kaycee  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  38.9  kilometers  (24.2 
miles)  southwest  to  avoid  short-spacings 
to  the  licensed  site  of  Station 
KLZY(FM),  Channel  223C,  Powell, 
Wyoming,  and  to  the  application  site  for 
Channel  222C  at  Rapid  City.  South 
Dakota.  The  coordinates  for  Channel 
222C1  at  Kaycee  are  North  Latitude  43- 
27-55  and  West  Longitude  106-58-^0. 

DATES:  Comments  must  be  filed  on  or 
before  August  3, 1998.  and  reply 
comments  on  or  before  August  18, 1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  Tower 
Broadcasting,  7901  Stoneridge  Drive, 
Cheyerme.  Wyoming  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-87,  adopted  June  3, 1998,  and 
released  June  12.  W98.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
fihng  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 

John  A.  Karousos. 

Chief.  Allocations  Branch.  Pol  icy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc  98-16925  Filed  6-24-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-88;  RM-9285] 

Radio  Broadcasting  Services;  Wright, 
WY 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Channel 
268C  at  Wright,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  Channel  268C  can 
be  allotted  to  Wright  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.5  kilometers  (2.8  miles) 
east  to  avoid  a  short-spacing  to  the 
application  site  for  Channel  269C1. 
Thermopolis,  Wyoming.  The 
coordinates  for  Channel  268C  at  Wright 
are  North  Latitude  43-45-08  and  West 
Longitude  105-26-33. 
DATES:  Comments  must  be  filed  on  or 
before  August  3, 1998,  and  reply 
comments  on  or  before  August  18.  1998. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  Tower 
Broadcasting,  7901  Stoneridge  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-88,  adopted  June  3,  1998,  and 
released  June  12.  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 


3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Bales 
Division.  Mass  Media  Bureau. 
[FR  Doc.  98-16924  Filed  6-24-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-89;  RM-0279] 

Radio  Broadcasting  Services;  Hanna, 
WY 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Channel 
277C  at  Hanna,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  Channel  277C  can 
be  allotted  to  Hanna  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.5  kilometers  (3.4  miles) 
south  to  avoid  a  short-spacing  to  the 
construction  permit  site  for  Station 
KQLT(FM),  Channel  279C.  Casper, 
Wyoming.  The  coordinates  for  Channel 
277C  at  Hanna  North  Latitude  41-49-13 
and  West  Longitude  106-34-54. 
DATES:  Comments  must  be  filed  on  or 
before  August  3, 1998,  and  reply 
comments  on  or  before  August  18, 1998. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael,  Jr.. 


President,  Mountain  Tower 
Broadcasting,  7901  Stoneridge  Drive. 
Cheyenne,  Wyoming  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-89,  adopted  June  3,  1998,  and 
released  June  12, 1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street.  NW.. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  « 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  98-16923  Filed  6-24-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-90;  RM-9270] 

Radio  Broadcasting  Services;  Dayton, 
WA  and  Weston,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dayton 
Broadcasting  Company  proposing  the 
substitution  of  Channel  270C2  for 
Channel  272A  at  Dayton,  Washington, 
the  reallotment  of  Channel  270C2  from 


UMI 
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Dayton  to  Weston,  Oregon,  and  the 
modification  of  Station- KZZM(FM)'s 
license  accordingly.  Channel  270C2  can 
be  allotted  to  Weston,  Oregon,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  270C2  at  Weston  are  North 
Latitude  45-47-12  and  West  Longitude 
118-15—46.  In  accordance  with  Section 
1.420(i)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  in  the  use  of  Channel  270C2 
at  Weston,  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  August  3,  1998,  and  reply 
comments  on  or  before  August  18,  1998. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  Lewis  Thompson, 
Esq..  Taylor,  Thiemann  &  Aitken,  L.C., 
908  King  Street,  Suite  300.  Alexandria. 
Virginia  22314  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-90,  adopted  June  3.  1998.  and 
released  June  12.  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 


Federal  Communications  Ck>mmission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  98-16922  Filed  6-24-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-66;  RM-9284] 

Radio  Broadcasting  Services; 
Wamsutter,  WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Channel 
266C  at  Wamsutter,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  Channel  266C  can 
be  allotted  to  Wamsutter  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  21.1  kilometers  (13.1 
miles)  southeast  to  avoid  a  short-spacing 
to  the  licensed  site  of  Station  KPIN(FM). 
Channel  266A,  Pinedale,  Wyoming.  The 
coordinates  for  Channel  266C  at 
Wamsutter  are  North  Latitude  41-32-17 
and  West  Longitude  107-47-30. 
DATES:  Comments  must  be  filed  on  or 
before  August  3, 1998,  and  reply 
comments  on  or  before  August  18,  1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  Tower 
Broadcasting,  7901  Stoneridge  Drive, 
Cheyenne.  Wyoming  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-86,  adopted  June  3, 1998,  and 
released  June  12,  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 


3800,  1231  20th  Street.  NW.. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  98-16921  Filed  fr-24-98;  8:45  am) 

BILUNO  CODE  671 2-01 -P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-85;  RM-9286] 

Radio  Broadcasting  Services; 
Meeteetse,  WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Windy 
Valley  Broadcasting  proposing  the 
allotment  of  Channel  273C  at  Meeteetse, 
Wyomin",  as  the  community's  first  local 
aural  transmission  service.  Channel 
273C  can  be  allotted  to  Meeteetse  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  273C  at  Meeteetse  are  North 
Latitude  44-09-24  and  West  Longitude 
108-52-24. 

DATES:  Comments  must  be  filed  on  or 
before  August  3, 1998,  and  reply 
comments  on  or  before  August  18,  1998. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  A.  Wray  Fitch,  ID,  Esq., 
Gammon  &  Grange,  P.C,  8280 
Greensboro  Drive.  McLean.  Virginia 
22102-3807  (Counsel  for  Petitioner). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Com  mission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-85,  adopted  June  3.  1998.  and 
released  June  12,  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800,  1231  20th  Street,  NW.. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  98-16920  Filed  6-24-98;  8:45  am] 

MLUNO  COOe  (712-01-P 


FEDERAL  COMMUNICA'PONS 

COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-75.  RM-9264] 

Radio  Broadcasting  Services;  Pauls 
Valley  and  Healdton,  OK 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Wright 
&  Wright,  Inc.  seeking  the  reallotment  of 
Channel  249C3  from  Pauls  Valley.  OK. 
to  Healdton.  OK,  as  the  community's 
first  or  second  local  aural  service,  and 
the  modification  of  Station  KGOK's 
license  to  specify  Healdton  as  its 
community  of  license.  Channel  249C3 


can  be  allotted  to  Healdton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.6  kilometers  (4.1  miles)  north,  at 
coordinates  34-17-28  North  Latitude; 
97-29-23  West  Longitude,  to 
accommodate  petitioner's  desired 
transmitter  site. 

DATES:  Comments  must  be  filed  on  or 
before  August  3.  1998.  and  reply 
comments  on  or  before  August  18, 1998. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  Lewis  Thompson, 
Taylor  Thiemann  4  Aitkin,  L.C.,  908 
King  Street.  Suite  300,  Alexandria,  VA 
22314  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
202) 418-2180. 

SUPP1.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-75,  adopted  May  20,  1998,  and 
released  June  12, 1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800.  1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Pol  icy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  98-16919  Filed  6-24-98;  8:45  am] 

BtLLMQ  COOe  •712-41-P 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-107;  RM-90231 

Radio  Broadcasting  Services;  Potts 
Camp  and  Saltillo,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  This  document  denies  a 
petition  for  rule  making  filed  by  Olvie 
E.  Sisk.  licensee  of  Station  WCNA(FM). 
Channel  240C3,  Potts  Camp, 
Mississippi,  requesting  the  reallotment 
of  Channel  240C3  from  Potts  Camp  to 
Saltillo,  Mississippi,  and  modification 
of  the  license  for  Station  WCNA(FM), 
accordingly.  See  62  FR  15871,  April  3, 
1997.  The  reallotment  proposal  is 
denied  as  it  would  remove  the  sole  local 
service  at  Potts  Camp,  Mississippi.  With 
this  action,  the  proceeding  is 
terminated. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-107. 
adopted  June  3, 1998.  and  released  June 
19, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  NW.  Washington. 
DC  20036.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  98-16916  Filed  6-24-98;  8:45  am] 

BRUNO  COOE  C712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  98-83,  RM-9280] 

Radio  Broadcasting  Services;  Questa, 
NM 

AGENCY:  Federal  Communications 
Commission. 
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ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Metro 
Broadcasters-Texas,  Inc.  seeking  the 
allotment  of  Channel  279C1  to  Questa, 
NM,  as  the  community's  first  local  aural 
service.  Channel  279C1  can  be  allotted 
to  Questa  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.8  kilometers  (3.6  miles) 
southeast,  at  coordinates  36—40-33  NL; 
105-32-27  WL,  to  avoid  a  short-spacing 
to  both  the  allotment  reference 
coordinates  and  the  transmitter  site 
specified  in  the  pending  application  of 
Idaho  Broadcasting  Consortium.  Inc. 
(BPH-971126MD),  for  Channel  279C2  at 
Silverton.  Colorado. 

DATES:  Comments  must  be  filed  on  or 
before  August  3,  1998,  and  reply 
comments  on  or  before  August  18,  1998. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Andrew  S.  Kersting,      » 
Fletcher.  Heald  &  Hildreth.  P.L.C..  1300 
North  17th  Street.  11th  Floor.  Arlington. 
VA  22209-3801  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-83,  adopted  May  27.  1998.  and 
released  June  12,  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  1231  20th  Street.  NW. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory  ' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

)ohn  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Bules 
Division.  Mass  Media  Bureau. 

(PR  Doc.  98-16915  Filed  6-24-98;  8:45  am) 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  567 

[Docket  No.  NHTSA-e8-3902] 

RIN2127-AG65 

Vehicle  Certification;  Contents  of 
Certification  Lat}els  for  Multipurpose 
Passenger  Vehicles  and  Light  Duty 
Trucks 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  NHTSA's  regulations  on  vehicle 
certification  that  specify  the  contents  of 
the  certification  labels  that 
manufacturers  are  required  to  affix  to 
new  motor  vehicles.  "The  amendment 
would  require  the  certification  label  for 
multipurpose  passenger  vehicles 
(MPVs)  and  trucks  with  a  gross  vehicle 
weight  rating  (GVWR)  of  6.000  pounds 
or  less  to  specify  that  the  vehicle 
complies  with  all  applicable  Federal 
motor  vehicle  safety  and  theft 
prevention  standards.  Under  the 
existing  regulations,  the  certification 
labels  on  these  vehicles  need  only  state 
that  the  vehicles  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards.  The  proposed  amendment 
would  conform  the  certification 
requirements  to  legislation  making  the 
theft  prevention  standard  applicable  to 
MPVs  and  trucks  rated  at  6.000  pounds 
or  less. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  August  10, 1998. 
If  adopted,  the  proposed  amendment 
would  apply  to  MPVs  and  trucks  with 
a  GVWR  of  6,000  pounds  or  less  that  are 
manufactured  on  or  after  January  1, 
1999. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 


20590.  Docket  hours  are  10:00  am  to  5 
pm.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs.  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
S.W.,  Washington.  D.C.  20590.  (202- 
366-5238). 

SUPPLEMENTARY  INFORMATION:  In  June 

1996.  NHTSA  received  a  letter  from 
American  Honda  Motor  Co..  Inc. 
(Honda)  seeking  clarification  of  certain 
vehicle  certification  requirements  in  49 
CFR  Part  567.  The  letter  noted  that 
section  567.4(g)(5)(ii)  of  those 
regulations  requires  the  certification 
label  on  1987  and  subsequent  model 
year  passenger  cars  manufactured  on  or 
after  April  24. 1986.  to  state  that  the 
vehicle  "conforms  to  all  applicable 
Federal  motor  vehicle  safety,  bumper, 
and  theft  prevention  standards  in  efi^ect 
on  the  date  of  manufacture  *  *  *." 
Honda's  letter  further  noted  that  under 
a  provision  of  the  Anti  Car  Theft  Act  of 
1992  now  codified  at  49  U.S.C.  33101. 
the  definition  of  vehicles  subject  to  the 
major  parts  marking  requirements  of  the 
theft  prevention  standard  was  expanded 
to  include  "a  multi-purpose  passenger 
vehicle  or  light  duty  truck  when  that 
vehicle  or  truck  is  rated  at  not  more 
than  6.000  pounds  gross  vehicle 
weight."  This  prompted  Honda  to 
observe  that  the  language  prescribed  for 
certification  labels  at  49  CFR  567.4(g)(5) 
may  have  to  be  amended  to  reflect  these 
vehicles'  conformity  with  the  theft 
prevention  standard. 

In  its  response  to  Honda's  letter. 
NHTSA  noted  that  although  the  Anti 
Car  Theft  Act  of  1992  contains  no 
explicit  requirement  for  such  an 
amendment  to  the  vehicle  certification 
regulations,  the  agency  agreed  that  this 
amendment  should  be  made  so  that  the 
certification  requirements  for  MPVs  and 
trucks  with  a  GVWR  of  6,000  pounds  or 
less  are  consistent  with  those  in  sections 
567.4(g)(5)(i)  and  (ii)  that  apply 
specifically  to  passenger  cars. 

Accordingly.  NHTSA  is  proposing  to 
amend  the  certification  regulations  to 
require  the  certification  label  for  MPVs 
and  trucks  with  a  GVWR  of  6.000 
pounds  or  less  to  specify  that  the 
vehicle  complies  with  all  applicable 
Federal  motor  vehicle  safety  and  theft 
prevention  standards.  So  that  affected 
manufacturers  have  adequate  lead  time 
to  exhaust  their  existing  inventory  of 
certification  labels  and  have  new  labels 
printed,  if  the  proposed  amendment  is 
adopted,  this  requirement  would  apply 
to  vehicles  manufactured  on  or  after 
January  1, 1999. 
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Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  proposal  was  not  reviewed  under 
E.O.  12866.  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
FlexibiUty  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Motor  vehicle  manufacturers 
who  are  likely  to  be  affected  by  the 
proposed  amendment  typically  would 
not  qualify  as  small  entities.  This 
amendment  would  also  have  no  e^ect 
on  small  businesses,  small 
organizations,  and  small  governmental 
units.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affect  the 
human  environment. 

5.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  It  would  modify 
an  existing  Federal  regulation  to  make  it 
consistent  with  a  statutory  requirement. 
A  petition  for  reconsideration  or  other 
administrative  proceeding  will  not  be  a 
prerequisite  to  an  action  seeking  judicial 
review  of  this  proposed  rule.  This 
proposed  rule  does  not  preempt  the 
states  from  adopting  laws  or  regulations 
on  the  same  subject,  except  that  if 
adopted,  the  resulting  Federal 
regulation  would  preempt  a  state 
regulation  that  is  in  actual  conflict  with 
the  Federal  regulation  or  makes 
compliance  with  the  Federal  regulation 
impossible  or  interferes  with  the 
implementation  of  the  Federal  statute. 


Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 
Comments  will  also  be  available  on  line 
at  www.dms.dot.gov. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  567 

Labeling,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  §  567.4, 
Requirements  for  manufacturers  of 
motor  vehicles,  in  Title  49  of  the  Code 
of  Federal  Regulations  at  Part  567  as 
follows: 


PARTS  567— {AMENDED] 

1.  The  authority  citation  for  Part  567 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  and 
30115,  30117.  30166.  32502,  32504.  33101- 
33104,  and  33109;  delegation  of  authority  at 
49  CFR  1.50 

2.  Section  567.4  would  be  amended 
by  adding  a  new  paragraph  (g)(5)(iii),  to 
read  as  follows: 

§  567.4    Requirements  fof  manufacturers  of 
motor  vehicles. 


(g)'   *    * 

(5)*    •   • 

(iii)  In  the  case  of  multipurpose 
passenger  vehicles  (MPVs)  and  trucks 
with  a  GVWR  of  6,000  pounds  or  less 
manufactured  on  or  after  January  1. 
1999,  the  expression  "and  theft 
prevention"  shall  be  included  in  the 
statement  following  the  word  "safety". 

Issued:  June  19, 1998. 
L.  Robert  Shelton. 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  98-16849  Filed  6-24-98;  8:45  am] 

B4LUNG  CODE  4«10-a*-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  980602143-8143-01;  I.D. 
0401 97B] 

RIN  0648-AI99 

High  Seas  Fishing  Compliance  Act 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  vessel  identification 
and  reporting  requirements  under  the 
High  Seas  Fishing  Compliance  Act 
(HSFCA).  This  rule  would  require 
vessels  with  permits  issued  under  the 
HSFCA  to  be  marked  for  identification 
purposes  and  to  report  their  catches  and 
effort  when  fishing  on  the  high  seas. 
This  action  is  necessary  to  comply  with 
the  HSFCA. 

DATES:  Comments  must  be  received  by 
July  27.  1998. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  and  on  the  collection-of- 
information  requirements  to  Gary  C. 
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Matlock.  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries 
Service,  1315  East  West  Highway.  Silver 
Spring,  MD  20910.  Also  send  comments 
on  the  collection-of-information 
requirements  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget; 
Attention:  NOAA  Desk  Officer. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dickinson,  (301)  713-2337. 
SUPPLEMENTARY  INFORMATION:  The 
HSFCA  (16  U.S.C.  5501  et  seq.],  among 
other  things,  implements  the  United 
Nations  Food  and  Agriculture 
Organization  (FAO)  Agreement  to 
Promote  Compliance  with  International 
Conservation  and  Management 
Measures  by  Fishing  Vessels  on  the 
High  Seas  (Agreement)  and  requires  that 
U.S.  vessels  fishing  on  the  high  seas 
possess  a  permit  issued  under  the 
HSFCA.  As  used  in  the  HSFCA,  the 
term  "high  seas"  means  the  waters 
beyond  tlie  territorial  sea  or  exclusive 
economic  zone  (or  the  equivalent)  of 
any  nation,  to  the  extent  that  such 
territorial  sea  or  exclusive  economic 
zone  (or  the  equivalent)  is  recognized  by 
the  United  States.  Additional 
information  on  the  Agreement  and  the 
HSFCA  is  published  at  61  FR  11751, 
March  22. 1996.  and  61  FR  35548.  July 
5. 1996. 

Regulations  at  50  CFR  part  300, 
subpart  B,  govern  permit  application 
and  issuance  procedures  under  the 
HSFCA.  NMFS  is  proposing  to  amend 
these  regulations  to  include  provisions 
for  vessel  identification  and  reporting 
requirements. 

Pursuant  to  guidance  contained  in  the 
HSFCA,  NMFS  is  attempting  to 
minimize  duplication  of  reporting 
requirements  and  to  ensure  that,  to  the 
extent  practicable,  the  proposed 
regulations  are  consistent  with 
regulations  implementing  fishery 
management  plans  (FMPs)  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  (16  U.S.C.  1801 
et  seq.).  Additionally,  NMFS  proposes 
to  ensure  that  regulations  implementing 
HSFCA  vessel  identification  and 
reporting  requirements  are,  to  the  extent 
practicable,  consistent  with  regulations 
implementing  other  Federal  fishery 
management  statutes  (e.g.,  regulations 
implementing  the  Antarctic  Marine 
Living  Resources  Convention  Act). 

The  HSFCA  prescribes  that  licensed 
U.S.  vessels  operating  on  the  high  seas 
be  marked  (1)  in  accordance  with 
regulations  issued  under  the  Magnuson- 
Stevens  Act  to  implement  a  FMP,  or  (2) 
in  accordance  with  the  FAO  Standard 


,  Specifications  for  the  Marking  and 
Identification  of  Fishing  Vessels.  NMFS 
proposes  that  vessels  operating  on  the 
high  seas  with  a  permit  issued  under  the 
HSFCA  be  considered  appropriately 
marked  for  purposes  of  identification  if 
marked  in  accordance  with  either  of  the 
preceding  manners  of  marking.  NMFS 
also  proposes  to  consider  vessels 
marked  in  accordance  with  regulations 
implementing  other  Federal  fishery 
management  statutes  as  appropriately 
marked  for  purposes  of  the  HSFCA. 

The  HSFCA  also  prescribes  that 
permit  holders  be  required  to  report 
their  catches  on  the  high  seas. 

NMFS  has  identified  three  groups  of 
vessel  operators  that  fish,  or  have  the 
potential  to  fish,  on  the  high  seas  under 
the  HSFCA.  The  first  group  consists  of 
vessel  operators  already  required  to 
report  their  catch  and  effort  when  on  the 
high  seas  based  on  existing  reporthig 
requirements  in  regulations  under  the 
Magnuson-Stevens  Act  or  other  Federal 
fishery  management  statutes.  NMFS 
proposes  to  consider  such  operators  in 
compliance  with  HSFCA  reporting 
requirements  if  they  continue  to 
maintain  and  submit  such  logs  as  may 
be  required  by  regulations  promulgated 
under  the  Magnuson-Stevens  Act  or 
other  Federal  fishery  management 
statutes.  There  will  be  no  requirement 
for  vessels  already  appropriately 
reporting  their  catch  and  effort  on  the 
high  seas  to  maintain  a  separate  high 
seas  log. 

The  second  group  consists  of 
operators  of  vessels  with  HSFCA 
permits  that  participate  in  the  albacore 
fishery  of  the  Pacific  Ocean.  Vessel 
operators  in  this  fishery  have  had  the 
option  of  participating  in  a  voluntary 
reporting  system  to  record  their  catdi 
and  effort  by  using  the  "U.S.  Pacific 
Albacore  Logbook,"  which  has  been 
available  since  1961  through  the  NMFS 
Southwest  Regional  Office  and  the 
NMFS  Southwest  Fisheries  Science 
Center.  A  valuable  time  series  of  data  on 
the  fishery  has  been  amassed  over  the 
years.  NMFS  proposes  that  the  log  used 
in  the  voluntary  reporting  system  be  the 
mandatory  log  for  reporting  catch  and 
effort  on  the  high  seas  by  all  operators 
of  HSFCA-permitted  vessels  in  the 
albacore  fisheries.  This  action  will 
maintain  some  continuity  of  the 
database  developed  under  the  voluntary 
system  and  will  avoid  the  potential  for 
a  duplicative  reporting  requirement. 

The  third  group  consists  of  all  other 
operators  of  vessels  licensed  under  the 
HSFCA  who  fish  on  the  high  seas  (i.e., 
who  will  not  be  reporting  their  catch 
and  effort  on  the  high  seas  based  on 
existing  regulations  or  the  "U.S.  Pacific 
Albacore  Logbook").  NMFS  proposes 


that  these  vessel  operators  use  gear- 
specific  logs,  to  be  available  from  NMFS 
Regional  Administrators,  to  report  their 
catch  and  effort  on  the  high  seas.  These 
logs  will  collect  the  basic  information 
typically  collected  for  each  gear  type. 
Logs  have  been  prepared  to  record 
catches  on  the  high  seas  for  the 
following  gear  types:  Longline/gillnet, 
purse  seine,  troll/pole  and  line,  trawl, 
trap,  mothership  and  "other."  Samples 
of  the  logs  are  available  from  NMFS  (see 
ADDRESSES).  The  actual  logs  will  be 
available  from  the  Regional 
Administrator  of  the  NMFS  Regional 
Office  from  which  a  vessel's  HSFCA 
permit  was  issued. 

NMFS  also  proposes  to  revise  the 
existing  regulations  to  clarify  the 
conditions  under  which  a  U.S.  vessel  is 
eligible  for  a  permit  and  the  scope  of 
permit  sanction  authority  under  the 
HSFCA. 

Operators  of  U.S.  vessels  fishing  on 
the  high  seas  are  reminded  of  their 
responsibility  under  the  Marine 
Mammal  Protection  Act  (MMPA)  (16 
U.S.C.  1361  et  seq.)  to  report  all 
incidental  injuries  and  mortalities  of 
marine  mammals  that  occur  as  a  result 
of  commercial  fishing  op>erations. 
MMPA  reporting  forms  and  additional 
information  about  the  MMPA  can  be 
obtained  through  NMFS  Regional 
Offices. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
is  estimated  this  action  will  affect 
approximately  5  percent  of  HSFCA 
permit  holders  at  a  total  annual  cost  of 
$7,600.00.  Neither  the  agency  standard 
for  "substantial  number  of  small 
entities"  nor  any  of  the  agency  criteria 
for  "significant  economic  impact"  are 
met.  As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  rule  contains  two  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
collection-of-information  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penahy  for  failure  to  comply  with,  a 
collection-of-information  subject  to  the' 
requirements  of  the  Paperwork 
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Reduction  Act  unless  that  coUection-of- 
information  displays  a  currently  valid 
OMB  control  number. 

The  first  collection-of-information 
requirement  is  the  vessel  marking 
requirement.  The  burden  of  this 
collection  of  information  is  estimated  to 
be  about  45  minutes  per  year  for  each 
vessel  not  already  marked  for 
identification  purposes  in  accordance 
with  the  implementing  regulations  of  a 
FMP  or  Federal  fishery  management 
statute.  The  second  collection-of- 
information  requirement  is  the 
requirement  for  vessels  not  otherwise 
required  to  report  high  seas  catches  and 
effort  to  report  such  catches  and  effort. 
The  burden  of  this  collection  of 
information  is  estimated  to  be  an 
average  of  3  minutes  per  day.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collection-of-information.  including 
suggestions  for  reducing  this  burden,  to 
Gary  C.  Matlock.  NMFS.  or  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB  (see  AOORESSES). 

Public  comment  is  sought  regarding: 
Whether  this  proposed  collection-of- 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection-of-information.  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

List  of  Subfects  in  50  CFR  Part  300 

Exports,  Fisheries.  Marine  resources. 
Reporting  and  recordkeeping 
requirements.  Treaties.  . 

Dated:  June  18,  1998. 
RoUand  A.  Schmitten. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  300  is  proposed 
to  be  amended  as  follows: 

PART  300— INTERNATIONAL 
FISHERIES  REGULATIONS 

1.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Auth«»rity:  16  U.S.C.  5501  et  seq. 

2.  In  §  300.13.  paragraph  (aKD 
introductory  text  is  revised  to  read  as 
follows: 

§  300. 1 3    Vessel  permits. 

(a)  *  *  • 

(1)  Any  high  seas  fishing  vessel  of  the 
United  States  is  eligible  to  receive  a 


permit  under  this  subpart,  unless  the 
vessel  was  previously  authorized  to  be 
used  for  fishing  on  the  high  seas  by  a 
foreign  nation,  and  — 

3.  In  §  300.14,  the  sectixm  heading  is 
revised,  and  text  is  added  to  read  as 
follows: 

§300.14    VMsal  identification. 

{a)  General.  A  vessel  permitted  under 
this  subpart  must  be  marked  for 
identification  purposes  in  accordance 
with  this  section. 

(b)  Marking.  Vessels  must  be  marked 
either: 

(1)  In  accordance  with  vessel 
identification  requirements  specified  in 
Federal  fishery  regulations  issued  under 
the  Magnuson-Stevens  Act  or  under 
other  Federal  fishery  management 
statutes;  or 

(2)  In  accordance  with  the  following 
identification  requirements: 

(i)  A  vessel  must  be  marked  with  its 
IRCS,  or.  if  not  assigned  an  IRCS.  must 
be  marked  (in  order  of  priority)  with  its 
Federal,  state,  or  other  documentation 
number  appearing  on  its  high  seas 
fishing  permit; 

(ii)  The  markings  must  be  displayed  at 
all  times  on  the  vessel's  side  or 
superstructure,  port  and  starboard,  as 
well  as  on  a  deck; 

(iii)  The  markings  must  be  placed  so 
that  they  do  not  extend  below  the 
waterline.  are  not  obscured  by  fishing 
gear,  whether  stowed  or  in  use.  and  are 
clear  of  flow  ftx)m  scuppers  or  overboard 
discharges  that  might  damage  or 
discolor  the  markings; 

(iv)  Block  lettering  and  numbering 
must  be  used; 

(v)  The  height  of  the  letters  and 
numbers  must  be  in  proportion  to  the 
size  of  the  vessel  as  follows:  for  vessels 
25  meters  (m)  and  over  in  length,  the 
height  of  letters  and  numbers  must  be 
not  less  than  1.0  m;  for  vessels  20  m  but 
less  than  25  m  in  length,  the  height  of 
letters  and  numbers  must  be  not  less 
than  0.8  m;  for  vessels  15  m  but  less 
than  20  m  in  length,  the  height  of  letters 
and  numbers  must  be  not  less  than  0.6 
m;  for  vessels  12  m  but  less  than  15  m 
in  length,  the  height  of  letters  and 
numbers  must  be  not  less  than  0.4  m;  for 
vessels  5  m  but  less  than  12  m  in  length, 
the  height  of  letters  and  numbers  must 
be  not  less  than  0.3  m;  and  for  vessels 
under  5  m  in  length,  the  height  of  letters 
and  numbers  must  be  not  less  than  0.1 
m; 

(vi)  The  height  of  the  letters  and 
numbers  to  be  placed  on  decks  must  be 
not  less  than  0.3  m; 

(vii)  The  length  of  the  hyphen(s).  if 
any,  must  be  half  the  height  (h)  of  the 
letters  and  numbers: 


(viji)  The  width  of  the  stroke  for  all 
letters,  numbers  and  hyphens  must  be 
h/6; 

(ix)  The  space  between  letters  and/or 
numbers  must  not  exceed  h/4  nor  be 
less  than  h/6; 

(x)  The  space  between  adjacent  letters 
having  sloping  sides  must  not  exceed  h/ 
8  nor  be  less  than  h/10; 

(xi)  The  marks  must  be  white  on  a 
black  background,  or  black  on  a  white 
background; 

(xii)  The  background  must  extend  to 
provide  a  border  around  the  mark  of  not 
less  than  h/6;  and 

(xiii)  The  marks  and  the  background 
must  be  maintained  in  good  condition  at 
all  times. 

4.  In  §  300.15,  paragraph  (c)  is  added 
to  read  as  follows: 

§300.15    Prohibitions. 


(c)  Use  a  high  seas  fishing  vessel  on 
the  high  seas  that  is  not  marked  in 
accordance  with  section  300.14. 

5.  In  §  300.16,  the  section  is  revised  to 
read  as  follows: 

§300.16    Penalties. 

(a)  Any  person,  any  high  seas  fishing 
vessel,  the  owner  or  operator  of  such 
vessel,  or  any  person  who  has  been 
issued  or  has  applied  for  a  permit, 
found  to  be  in  violation  of  the  Act,  this 
subpart,  or  any  permit  issued  under  this 
subpart  will  be  subject  to  the  civil  and 
criminal  penalty  provisions,  permit 
sanctions,  and  forfeiture  provisions 
prescribed  by  the  Act,  15  CFR  part  904 
(Civil  Procedures),  and  other  applicable 
laws. 

(b)  Permits  under  this  subpart  may  be 
subject  to  permit  sanctions  prescribed 
by  the  Act.  15  CFR  part  904  (Civil 
Procedures),  and  other  applicable  laws 
if  any  amount  in  settlement  of  a  civil 
forfeiture  imposed  on  a  high  seas  fishing 
vessel  or  other  property,  or  any  civil 
penalty  or  criminal  fine  imposed  on  a 
high  seas  fishing  vessel  or  on  an  owner 
or  operator  of  such  a  vessel  or  on  any 
other  person  who  has  been  issued  or  has 
applied  for  a  permit  under  any  fishery 
resource  statute  enforced  by  the 
Secretary,  has  not  been  paid  and  is 
overdue. 

6.  In  §  300.17,  the  section  heading  is 
revised,  and  text  is  added  to  read  as 
follows: 

§300.17    Reporting. 

(a)  General.  The  operator  of  any  vessel 
permitted  under  this  subpart  must 
report  high  seas  catch  and  effort 
information  to  the  NMFS  in  a  manner 
set  by  this  section.  Reports  must 
include:  identification  information  fot 
vessel  and  operator;  operator  signature; 


UMI 


Federal  Register /Vol.  63,  No.  122 /Thursday,  June  25,  1998 /Proposed  Rules 


34627 


crew  size;  whether  an  observer  is 
aboard;  target  species;  gear  used;  dates, 
times,  locations,  and  conditions  under 
which  Tishing  was  conducted;  species 
and  amounts  of  fish  retained  and 
discarded;  and  details  of  any 
interactions  with  sea  turtles  or  birds. 

(b)  Reporting  options.  (1)  For  the 
following  fisheries,  a  permit  holder 
must  maintain  and  submit  the  listed 
reporting  forms  to  the  appropriate 
address  and  in  accordance  with  the  time 
limits  required  by  the  relevant 
regulations: 

(i)  Antarctic— CCAMLR  Logbook  (50 
CFR  300.107); 


(ii)  Atlantic — Fishing  Vessel  Log 
Reports  (50  CFR  648.7(b)); 

(lii)  Atlantic  Pelagic  Longline — 
Longline  Logbook  (50  CFR  630.5); 

(iv)  Atlantic  Purse  Seine — Purse  Seine 
Logbook  (50  CFR  285.54); 

(v)  Pacific  Pelagic  Longline — Longline 
Logbook  (50  CFR  660.14(a)); 

(vi)  Eastern  Pacific  Purse  Seine — 
L\TTC  Logbook  (50  CFR  300.22);  or 

(vii)  Western  Pacific  Purse  Seine — 
South  Pacific  Tuna  Treaty  Logbook  (50 
CFR  300.34). 

(2)  For  the  albacore  troll  fisheries  in 
the  North  and  South  Pacific,  a  permit 
holder  must  report  high  seas  catch  and 
effort  by  maintaining  and  submitting  the 
log  provided  by  the  Regional 


Administrator,  Southwest  Region. 
NMFS. 

(3)  For  other  fisheries,  a  permit  holder 
must  report  high  seas  catch  and  effort  by 
maintaining  and  submitting  records, 
specific  to  the  fishing  gear  being  used, 
on  forms  provided  by  the  Regional 
Administrator  of  the  NMFS  Region 
which  issued  the  permit  holder's 
HSFCA  permit. 

(c)  Confidentiality  of  statistics. 
Information  submitted  pursuant  to  this 
subpart  will  be  treated  in  accordance 
with  the  provisions  of  50  CFR  part  600 
of  this  title. 
|FR  Doc.  98-16787  Filed  6-24-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  atles  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  arxj  investigations, 
committee  meetings,  agency  decisioris  and 
njlings,  delegations  of  authority,  filing  of 
pjetitions  and  applicatiof>s  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-0M-1] 

Horse  Protection  Certified  Designated 
Qualified  Person  (DQP)  Programs  and 
Licensed  DQP's 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

summary:  This  notice  advises  the 
general  public  and  the  horse  industry  of 
the  Designated  Qualified  Person  (DQP) 
programs  currently  certified  by  the 
Department  of  Agriculture,  and  the 
currently  licensed  DQP's  under  each 
certified  program. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dick  Watkins,  hiitiatives  Coordinator. 
Animal  Care,  APHIS,  4700  River  Road 
Unit  84,  Riverdale,  MD  20737-1234, 
(301)  734-7712;  ore-mail: 
ace@aphis.usda.gov, 
SUPPLBKENTARY  INFORMATKSN:  The 
practice  known  as  "soring"  is  the 
causing  of  suffering  in  show  horses  to 
affect  their  performance  in  the  show 
ring.  In  1970.  Congress  passed  the  Horse 
Protection  Act  (15  U.S.C.  1821-1831). 
referred  to  below  as  the  Act,  to 
eliminate  the  practice  of  soring  by 
prohibiting  the  showing  or  selling  of 
sored  horses.  Exercising  our  rulemaking 
power  under  the  Act,  we  issued 
regulations  at  9  CFR  part  11.  referred  to 
below  as  the  regulations,  that  prohibit 
devices  and  methods  that  might  sore 
horses. 

In  1979,  in  response  to  an  amendment 
to  the  Act.  we  established  regulations 
under  which  show  management  must, 
to  avoid  liability  for  any  sore  horses  that 
are  shown,  appoint  individuals  trained 
to  conduct  preshow  inspections  to 
detect  or  diagnose  sored  horses.  The 
individuals,  referred  to  as  Designated 
Qualified  Persons  (DQP's),  are  trained 


and  licensed  under  industry  sponsored 
DQP  programs  that  we  certify  and 
monitor.  The  requirements  for  DQP 
programs  and  Ucensing  of  DQP's  are  set 
forth  in  §  11.7  of  the  regulations. 

Section  11.7  also  requires  that,  at  least 
once  each  year,  we  publish  in  the 
Federal  Register  a  afirent  list  of 
certified  DQP  programs  and  licensed 
DQP's.  Following  is  that  list: 
Heart  of  America  Walking  Horse 

Association,  Route  2,  Box  6B,  Barry, 
IL  62312 
Licensed  DQP's:  Chadwick  Campbell, 
Jennifer  Campbell.  Larry  Carriger. 
William  H.  Cox,  A.L.  Fogey, 
Lawanda  Foust.  R.  Dewey  Foust, 
Robert  Foust.  Fred  Gebbany,  Billy 
Grooms,  Floyd  Hampsmire,  Phillip 
Manker,  Steve  Mullins.  Ted 
Nichols.  Wendell  Pig,  Billie 
Schafer,  Linda  Scrivner,  Scott 
Skopec,  Charlie  Smartt.  Robert  H, 
Smith.  William  Stotler.  John 
WiHiams 
Horse  Protection  Commission.  Inc.,  P.O. 
Box  1330,  Frazier  Park.  CA  93225 
Licensed  DQP'$:  Donna  Benefield. 
Larry  Cormelly.  Kathy  Hester,  Tom 
Hester,  Sebastian  Kolbusz,  Robert 
Lauer,  Donna  Moore,  Cherie  Pitts, 
Chad  Shepherd 
Missouri  Fox  'Trotting  Horse  Breed 
Association,  Inc.,  P.O.  Box  1027, 
Ava,  MO  65608 
Licensed  DQP's:  Richard  Carr,  Daryl 
L.  Caswell,  Pat  Harris,  Edward  Lee. 
Ken  Williams,  Lee  Yates. 
National  Horse  Show  Commission. 
Inc..  P.O.  Box  167,  Shelbyville.  TN 
37160 
Licensed  DQP's:  Lonnie  D.  Adkins, 
Melanie  Allen.  Nolan  Benton,  Johny 
Black.  Ray  Caimes,  Ronnie 
Campbell.  Rick  Carl.  Richard  Carr. 
Harry  Chaffin.  John  Cordell,  Joe  L. 
Cuningham,  Sr.,  Eddie  Ray  Davis, 
Jessie  Davis,  Jerry  Eaton,  William 
Edwards,  Robert  Estes,  Anthony 
Eubanks.  James  Fields,  Bob  Flyrm. 
Kathy  Givens.  Iry  Gladney.  Grover 
Hatton.  Jimmy  House,  Dave  Jividen, 
Gary  Kimmons,  Dana  Kyte,  Larry  R. 
Landreth,  William  (Bill)  Lones. 
Malcom  G.  Lutrell,  John  Marsee,  G. 
K.  Mease,  Earl  Melton,  Andy 
Messick,  Lonnie  Messick,  Richard 
Messick.  Percy  Moss,  Gary  C. 
Myers,  Harlan  Pennington,  Curtis 
Pittman,  Ted  Poland,  Barney  Porter, 
Dickey  Reece,  Ricky  D.  Rutledge, 
Vernon  Shearer.  Ronnie  Slack, 


Ricky  L.  Statham.  Don  Steen,  J.  N. 
Syrcle,  Charles  Thomas,  Mark 
Thomas,  Steven  Thomas,  Virginia 
Wagner,  Arnold  "Sarge"  Walker, 
Doug  Watkins,  Tommy  Willett, 
Willie  Gene  Williams,  John  F. 
Wilson 

Spotted  Saddle  Horse  Breeders  and 
Exhibitors  Association,  P.O.  Box 
1046,  Shelbyville.  TN  37162 
Licensed  DQP's:  Earl  M.  "Marty" 
Coleman.  Danny  Ray  Davis.  Boyd 
Melton,  Lucky  Thornton,  Don 
Woodson 

Western  International  Walking  Horse 
Association  18525  SE  346,  Auburn, 
WA  98092, 
Licensed  DQP's:  Larry  Corbett,  Don 
Douglas,  Ross  Fox,  Dennis  Izzi, 
Terry  Jerke,  Dave  Swingley,  Kim 
Swingley. 
Done  in  Washington,  DC,  this  19th  day  of 

June  1998 

Craig  A.  Reed, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(PR  Doc.  98-16962  Filed  6-24-98;  8:45  am) 

MLUNQ  COO€  M10-34-P 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service; 
Solicitation  of  Input  From  Stakeholders 
Regarding  the  Initiative  for  Future 
Agriculture  and  Food  Systems;  Public 
Meeting 

AGENCY:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 
ACTION:  Notice. 

summary:  The  Aghcuhural  Research, 
Extension,  and  Education  Reform  Act  of 
1998,  creates  a  new  research,  education, 
and  extension  program  called  the 
Initiative  for  Future  Agriculture  and 
Food  Systems  (the  Initiative).  By  this 
notice,  the  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES),  acting  on  behalf  of  the 
Secretary  of  Agriculture,  is  soliciting 
public  comment  from  persons  who 
conduct  or  use  agricultural  research, 
extension  or  education  regarding  the 
priorities  to  be  addressed  by  this  new 
program  as  required  by  Section 
401(f)(1)(D)  of  the  Act.  The  Initiative  is 
authorized  with  mandatory  funds  at  the 
level  of  $120  million  per  year  from 
fiscal  year  1999  through  fiscal  year 
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2003.  This  funding  will  support 
competitive  research,  education,  and 
extension  grants  as  well  as  activities 
carried  out  under  the  Alternative 
Agricultural  Research  and 
Commercialization  Act  of  1990. 

The  Secretary  of  Agriculture  is 
soliciting  public  comment  regarding 
establishing  priorities  for  the  research, 
education,  and  extension  grant  purposes 
of  the  Initiative.  Statutory  purposes  of 
the  grant  program  are  defined  as 
"critical  emerging  agricultural  issues 
related  to: 

(i)  Future  food  production; 

(ii)  Environmental  quality  and  natural 
resource  management;  or 

(iii)  Farm  income"  which  also  address 
"priority  mission  areas  related  to: 

(A)  Agricultural  genome; 

(B)  Food  safety,  food  technology,  and 
human  nutrition; 

(C)  New  and  alternative  uses  and 
production  of  agricuUural  commodities 
and  products; 

(D)  Agricultural  biotechnology; 

(E)  Natural  resource  management, 
including  precision  agriculture;  and 

(F)  Farm  efficiency  and  profitability, 
including  the  viability  and  * 
competitiveness  of  small-  and  medium- 
sized  dairy,  livestock,  crop,  and  other 
commodity  operations." 

The  meeting  is  open  to  the  public. 
Written  comments  and  suggestions  on 
issues  that  may  be  considered  in  the 
meeting  may  be  submitted  to  the 
CSREES  Docket  Clerk  at  the  address 
below. 

DATES:  The  meeting  will  be  held  on 
Thursday,  July  9,  1998,  from  9:00  a.m. 
to  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jefferson  Auditorium,  United  States 
Department  of  Agriculture.  1400 
Independence  Avenue.  SW, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  orally  present 
comments  at  this  meeting  are  requested 
to  pre-register  by  contacting  Ms.  Sarah 
Poythress  at  (202)  720-4423,  by  fax  at 
(202)  720-8987  or  by  e-mail  to 
spoythress@reeusda.gov.  Participants 
may  reserve  a  5-minute  comment  period 
when  they  register.  More  time  may  be 
available,  depending  on  the  number  of 
people  wishing  to  make  a  presentation 
and  the  time  needed  for  questions, 
following  the  presentations. 
Reservations  will  be  confirmed  on  a 
first-come,  first-served  basis.  All  other 
attendees  may  register  at  the  meeting. 
Written  comments  may  also  be 
submitted  for  the  record  at  the  meeting 
or  mailed  to  Ms.  Sarah  Poythress, 
USDA/CSREES,  Room  305A.  Jamie  L. 
Whitten  Federal  Building,  1400 


Independence  Avenue,  SW, 
Washington,  DC  20250-2201.  Please 
provide  three  copies  of  the  comments. 
Written  comments  must  be  received  by 
Friday,  July  24,  1998,  to  be  considered. 
All  comments  and  the  official  transcript 
of  the  meeting,  when  it  becomes 
available,  will  be  available  for  review 
for  six  months  at  the  address  listed 
above  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday. 

Participants  who  require  a  sign 
language  interpreter  or  other  special 
accommodations  should  contact  Ms. 
Poythress  as  directed  above. 

Done  in  Washington,  DC,  on  this  23rd  day 
of  June,  1998. 
Coiien  Hefferan, 

Acting  Administrator.  Cooperative  State 
Research,  Education,  and  Extension  Service. 
|FR  Doc.  98-17109  Filed  6-24-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Official  Moisture  Meter  for  Com, 
Soybeans,  and  Sunflower  Seeds 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 
action:  Notice. 

summary:  The  Grain  Lispection.  Packers 
and  Stockyards  Administration  (GIPSA) 
is  announcing  that  as  of  August  1. 1998. 
and  thereafter,  all  official  moisture 
content  measurements  of  com, 
soybeans,  and  sunflower  seed  inspected 
under  the  United  States  Grain  Standards 
Act  will  be  made  with  the  Grain 
Analysis  Computer  Model  2100  (GAC 
2100).  Official  moisture  content 
measurements  of  other  grains  and 
agricultural  commodities  will  continue 
to  be  made  with  the  Motomco  Model 
919  Moisture  Meter  until  the 
changeover  date  for  those  grains  is 
announced. 

effective  date:  August  1,  1998. 
FOR  further  information  CONTACT: 
Steven  N.  Tanner,  Director,  Technical 
Services  Division,  GIPSA,  USDA,  10383 
N.  Executive  Hills  Boulevard,  Kansas 
City,  Missouri  64153;  telephone  (816) 
891-0401;  fax  (816)  891-0478. 
SUPPLEMENTARY  INFORMATION:  The  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA)  announced  the 
selection  of  the  Grain  Analysis 
Computer  Model  2100  (GAC  2100). 
manufactured  by  Dickey-john 
Corporation,  Auburn,  Illinois,  to  replace 
the  Motomco  Model  919  Moisture  Meter 
for  official  moisture  content 
measurements  in  the  Federal  Register 


(63  FR  17356)  on  April  9,  1998. 
Implementation  of  the  new  instruments 
for  official  measurements  of  grains, 
oilseeds,  and  processed  commodities 
will  be  phased  in,  product  by  product, 
over  a  period  of  at  least  2  years.  For  any 
given  product,  all  official  moisture 
measurements  will  be  performed  using 
the  Motomco  Model  919  until  the 
transition  date  for  that  product;  the  GAC 
2100  will  be  used  exclusively  thereafter. 
Transition  dates  for  each  product  will 
be  selected  to  minimize  the  impact  of 
the  changes  on  the  value  of  carry-over 
stocks  and  will  be  announced  by  GIPSA 
through  a  Notice  in  the  Federal  Register 
prior  to  the  transition. 

The  transition  date  for  com,  soybeans, 
and  oil-type  sunflower  seeds  is  hereby 
designated  as  August  1, 1998.  The  GAC 
2100  will  be  used  for  all  official 
moisture  determinations  on  these  grains 
after  July  31, 1998.  Official  calibrations 
for  the  GAC  2100  to  be  used  with  com 
(8%  to  20%  moisture),  high  moisture 
com  (19%  to  40%  moisture),  soybeans 
(6%  to  24%  moisture),  and  oil-type 
sunflower  seeds  (4%  to  20%  moisture) 
are  provided  in  GIPSA  Directive 
9180.61,  dated  May  5,  1998. 

The  tentative  transition  date  for 
barley,  oats,  rough  rices,  sorghum,  and 
all  wheats  is  May  1,  1999.  Transition 
dates  for  peas,  beans,  lentils,  and  other 
commodities  may  lie  beyond  1999. 

GIPSA's  decision  to  use  the  GAC  2100 
for  official  moisture  measurements  does 
not  mean  that  the  Agency  endorses  or 
recommends  this  instrument  for 
unofficial  purposes  over  other  similar 
instruments  that  are  not  approved  for 
the  official  system.  The  Agency's 
selection  of  this  instrument  was  based 
on  GIPSA's  unique  operational  needs. 
Other  instrument  models  may  be  as 
suitable  or  more  suitable  for  a 
commercial  entity's  needs. 

In  addition,  this  document  corrects 
the  authority  citation  as  published  in 
the  April  9. 1998.  Federal  Register,  63 
FR  17356.  in  the  first  column  of  page 
17357.  in  a  notice  conceming 
implementation  of  a  new  official 
moisture  meter.  That  notice 
inadvertently  omitted  reference  to  the 
Agricultural  Marketing  Act  of  1946  in 
the  authority  citation.  The  April  9.  1998, 
citation  should  read  the  same  as  the 
authority  citation  for  this  document. 

Authority:  Pub.  L  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.];  and  Sees. 
202-208. 60  Stat.  1087,  as  amended  (7  U.S.Q 
1621  etseq.l 
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Dated:  June  19,  1998. 
David  R.  Shipman, 

Acting  Administrator,  Grain  Inspection. 
Packers  and  Stockyards  Administration. 
(FR  Doc.  98-16963  Filed  6-24-98;  8:45  ami 

aiLUNG  COOE  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Minnkota  Power  Cooperative,  Inc.; 
Finding  of  No  Significant  Impact 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS). 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508). 
and  RUS  Envirormiental  Policies  and 
Procedures  (7  CFR  part  1794).  has  made 
a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  a  project 
proposed  by  two  electric  utilities: 
Minnkota  Power  Cooperative.  Inc., 
(MPC)  of  Grand  Forks,  North  Dakota, 
and  Otter  Tail  Power  Company  (OTPC) 
of  Fergus  Falls,  Mirmesota.  These  two 
utilities  are  collectively  referred  to  as 
the  Partners  for  the  purpose  of  this 
project.  MPC  is  a  RUS  borrower  and 
anticipates  to  requesting  financing 
assistance  for  its  portion  of  the  proposed 
transmission  line.  MPC  and  OTPC  have 
proposed  to  construct  and  operate  a 
transmission  line  and  associated 
facihties  between  Oslo  in  Walsh 
County,  North  Dakota  and  Thief  River 
Falls  in  Pennington  County,  Minnesota. 
The  line  will  originate  at  an  existing 
substation  located  approximately  two 
miles  west  of  Oslo  in  Walsh  County, 
North  Dakota.  The  line  will  tenninate  at 
an  existing  substation  located  in 
Pennington  County,  Minnesota. 

RUS  has  concluded  that  the  impacts 
from  the  proposed  project  would  not  be 
significant  and  that  the  proposed  action 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
preparation  of  an  environmental  impact 
statement  is  not  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nurui  Islam,  Environmental  Protection 
Specialist,  RUS,  Engineering  and 
Environmental  Staff,  Stop  1571, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250—1571. 
telephone  (202)-720-1784. 
SUPPLEMENTARY  INFORMATION:  The  RUS, 
in  accordance  with  its  environmental 
pohcies  and  procedures,  required  that 


the  MPC  prepares  a  Borrower's 
Environmental  Report  (BER)  reflecting 
the  potential  impacts  of  the  proposed 
facilities.  The  BER  which  includes  input 
from  the  Federal,  state,  and  local 
agencies,  has  been  adopted  as  RUS's 
Environmental  Assessment  for  the 
project  in  accordance  with  §  1794.61. 

The  RUS  has  concluded  that  the  BER 
represents  an  accurate  assessment  of  the 
environmental  impacts  of  the  project. 
The  proposed  project  will  not  affect  any 
known  properties  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places.  The  project  will  be 
constructed  on  an  existing  right-of-way 
for  about  24.5  miles.  Of  the  56  mile  total 
length  of  the  proposed  route,  54  miles 
share  rights-of-way  with  existing 
highways  or  roadways.  Two  miles  will 
be  along  entirely  new  rights-of-way. 
However,  if  previously  unknown 
resources  are  discovered  during 
construction,  the  Partners  will  halt 
construction  while  the  significance  of 
the  finding  and  proper  mitigation  is 
determined.  Construction  of  the  line 
should  have  no  impact  on  floodplains, 
air  quality,  and  formally  classified  areas. 
The  project  should  also  have  no 
significant  impact  on  farmlands,  water 
quality,  wetlands,  aesthetics,  federally 
listed  or  proposed  for  listing  threatened 
or  endangered  species  or  their  critical 
habitat. 

Alternatives  considered  to  the  project 
included  no  action,  power  purchase 
bom  other  sources,  localized  generating 
facihties,  load  management  and  energy 
conservation,  alternative  routes, 
construction  method  alternatives, 
design  alternatives,  and  voltage 
alternatives.  RUS  has  considered  these 
alternatives  and  concluded  that  the 
project  as  proposed  will  meet  the  needs 
of  the  MPC  to  provide  adequate  service 
in  the  project  area  with  a  minimum  of  - 
adverse  impact. 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at,  or  may  be 
obtained  from  RUS  at  the  address 
provided  above  or  fiY)m  the  office  of 
MPC,  P.O.  Box  13200,  Grand  Forks, 
North  Dakota  58208-3200,  telephone 
(701)  795-4000  during  normal  business 
hours. 

Dated:  June  19. 1998. 
Blaine  D.  Stockton,  |r. 

Assistant  Administrator — Electric  Progra/n. 
[FR  Doc.  98-16946  Filed  6-24-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Logbook 
Family  of  Forms. 

Agency  Form  Number:  NOAA  88-30 
and  88-140. 

OMB  Approval  Number:  0648-0212. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  6,348  hours. 

Number  of  Respondents:  5,875  with 
multiple  responses. 

Avg.  Hours  Per  Response:  5  minutes 
for  vessel  logbooks  and  12.5  minutes  for 
shellfish  logbooks.  These  estimates  do 
not  include  the  time  for  entries  that 
respondents  would  make  to  their  own 
logbooks  as  normal  business  practice. 

Needs  and  Uses:  Under  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  the  Regional  Fishery  Management 
Councils  have  developed  fishery 
management  plans  to  conserve  and 
manage  marine  resources  in  the 
exclusive  economic  zone.  Participants 
in  the  summer  flounder,  scup,  black 
seas,  bass.  Northeast  multispecies, 
Atlantic  sea  scallop,  Atlantic  mackerel, 
squid,  butterfish  or  surf  clam  and  ocean 
quahog  fisheries  in  the  Northeast  must 
submit  logbooks  containing  catch  and 
effort  data  about  their  fishing  trips.  The 
information  is  used  in  the  development 
of  management  measures  to  control 
fishing  effort,  as  well  as  to  enforce  the 
measures  once  they  are  in  effect. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Weekly,  monthly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street.  NW,  Washington.  DC 
20503. 
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Dated;  June  18.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  98-16864  Filed  6-24-98;  8:45  ami 

BILUNG  COOE  3510-22-P 


Dated:  June  18,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Office,  Office- 
of  Management  and  Organization. 
|FR  Doc.  98-16865  Filed  6-24-98;  8:45  am] 

BILUNG  COOE  3610-^-P 


Dated:  June  18,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

|FR  Doc.  98-16866  Filed  6-24-98;  8:45  am) 

BILUNG  CODE  U10-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  U.S.  Fishermen  Fishing  in 
Russian  Waters. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0228. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Burden:  75  hours. 

Number  of  Bespondents:  10  with 
multiple  responses. 

Avg.  Hours  Per  Besponse:  30  minutes. 

Needs  and  Uses:  In  support  of  the 
Agreement  betweep  the  U.S.  and  the 
Government  of  the  Russian  Federation, 
the  National  Marine  Fisheries  Service 
(NMFS)  requires  certain  information  to 
honor  this  Agreement.  First,  U.S. 
fishermen  must  apply  for  a  Russian 
permit  by  submitting  the  appHcation  to 
NMFS  for  transmittal  to  Russian 
authorities.  When  received,  fishermen 
must  notify  NMFS  of  the  approved 
permit  and  then  they  must  report  when 
entering  and  exiting  the  U.S.  Exclusive 
Economic  Zone.  This  information  will 
be  used  in  conjunction  with  landings 
data  by  "enforcement"  staff  to 
determine  illegal  catch. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion,  annually. 

Bespondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327. 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  NW,  Washington,  DC 
20503. 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Subsequent  Purchaser  Report. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0079. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Burden:  150  hours. 

Number  of  Bespondents:  150  with  2 
responses  each. 

Avg.  Hours  Per  Besponse:  30  minutes. 

Needs  and  Uses:  Under  the 
Endangered  Species  Act  (ESA),  it  is 
illegal  to  engage  in  interstate  or  foreign 
commerce  of  products  comprised  of 
endangered  fish  or  wildlife.  Certificates 
of  Exemption  (CE)  were  issued  to 
persons  holding  inventories  of  such 
items  before  the  effective  date  of  the 
law.  Only  those  persons  who  hold  CE's 
are  allowed  to  engage  in  interstate  or 
foreign  commerce.  When  selling  an 
item,  CE  holders  are  responsible  for 
telling  purchasers  that  they  must  file  a 
report  if  they  plan  to  sell  the  item.  This 
information  is  used  by  NOAA's 
enforcement  officers  to  identify  legal 
items  from  illegal  items  in  the 
marketplace. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Bespondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building, 
725  17th  Street,  NW,  Washington,  DC 
20503. 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Certificate  of  Exemption. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0078. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Burden:  41  hours. 

Number  of  Bespondents:  10  with 
multiple  responses. 

Avg.  Hours  Per  Besponse:  Ranges 
between  30  minutes  and  one  hour 
depending  on  the  requirement. 

Needs  and  Uses:  LInder  the 
Endangered  Species  Act  (ESA),  it  is 
illegal  to  engage  in  interstate  or  foreign 
commerce  of  products  comprised  of 
endangered  fish  or  wildlife.  Certificates 
of  Exemption  (CE),  however,  were 
issued  to  those  persons  holding 
inventories  of  such  items  before  the 
effective  date  of  the  Act.  CE  holders 
must  renew  their  certificates 
periodically  and  are  required  to  report 
on  transfer  of  parts.  The  information  is 
used  by  law  enforcement  persormel  to 
track  the  movement  of  such  items  and 
to  differentiate  legal  items  from  illegal 
ones. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Quarterly,  every  five 
years. 

Bespondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  NW,  Washington,  DC 
20503. 
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Dated:  June  18.  1998. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
|FR  Doc.  98-16867  Filed  6-24-98;  8:45  am] 

WLUNG  CODE  3S10-22-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Pacific  Albacore  Logbook. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0223. 

Type  of  Bequest:  Revision  of  a 
currently  approved  collection. 

Burden:  200  hours. 

Number  of  Bespondents:  100  with  two 
responses  each. 

Avg.  Hours  Per  Besponse:  One  hour. 

Needs  and  Uses:  Fishermen 
participating  in  the  Pacific  albacore  tuna 
fishery  are  requested  to  complete  and 
submit  a  logbook  on  their  catch  and 
effort.  In  addition,  persons  holding 
permits  under  the  High  Seas  Fishing 
Compliance  Act  will  be  required  to 
submit  such  logbooks.  The  collected 
information  will  be  used  by  the  National 
Marine  Fisheries  Service  to  assess  the 
status  of  Pacific  albacore  stocks  and 
monitor  the  fishery. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Bespondents  Obligation: Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce. 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202.  New  Executive  Office  Building. 
725  17th  Street.  NW,  Washington.  DC 
20503. 

Dated:  )une  18, 1998. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  98-16868  Filed  6-24-98:  8:45  am) 

WLUNQ  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chafer  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administratipo  (NOAA). 

Title:  Billfish  Tagging  Report. 

Agency  Form  Number:  NOAA  88-162. 

0\{B  Approval  Number:  0648-0009. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Burden:  104  hours. 

Number  of  Bespondents:  1.250. 

Avg.  Hours  Per  Besponse:  5  minutes. 

Needs  and  Uses:  The  Cooperative 
Marine  Game  Fish  Tagging  Program 
attempts  to  determine  the  migratory 
patterns  and  gathers  other  biological 
information  on  billfishes.  When  anglers 
tag  billfish  they  are  asked  to  report  the 
date  and  location  of  the  tagging,  the 
species  tagged,  and  their  name  and 
address.  Persons  that  recovered  the  tags 
are  asked  to  return  the  tag.  The 
information  is  used  in  assessing  the 
health  of  the  billfish  resources. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Bespondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calhng  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce. 
Room  5327.  14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street.  NW,  Washington,  DC 
20503. 

Dated:  June  18, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  9&-16869  Filed  6-24-98;  8:45  am] 
BHJJNQ  COOE  35tO-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Coastal  Zone  Management 
Program  Administration  Grants. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0119. 

Type  of  Bequest:  Revision  of  a 
currently  approved  collection. 

Burden:  6,598  hours. 

Number  of  Bespondents:  34  with 
multiple  responses. 

Avg.  Hours  Per  Besponse:  Ranges 
between  5  and  240  hours  depending  on 
the  requirement. 

Needs  and  Uses:  Coastal  zone 
management  grants  provide  funds  to 
states  and  territories  to  implement 
Federally-approved  Coastal  Zone 
Management  Programs  and  to  develop 
assessment  documents  and  multi-year 
strategies.  NOAA  is  requesting  OMB 
approval  of  related  performance  and 
annual  report  requirements,  state 
requests  for  amendments  to  their 
approval  coastal  zone  management 
programs,  and  for  program  management 
and  assessment/strategy  documents. 
The  information  provided  is  used  by 
NOAA  to  determine  if  the  activities  help 
achieve  national  coastal  one 
management  objectives,  and  if  the  states 
are  adhering  to  their  approved  plans. 

Affected  Public:  State  Government. 

Frequency:  Semi-aimually.  annually, 
every  5  years. 

Bespondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327. 14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building. 
725  17th  Street.  NW.  Washington,  DC 
20503. 

Dated:  June  18, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Oearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-16870  Filed  6-24-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

IXX:  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.G.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  U.S.  Census — Age  Search. 

Form  Number{s):  BC-600.  BC-649(L), 
BC-658{L). 

Agency  Approval  Number:  0607- 
0117. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1,903  hours. 

Number  of  Respondents:  1 1 ,899. 

Avg  Hours  Per  Response:  BC-600  (12 
minutes),  BC-€49(L)  (6  minutes).  BC- 
658(L)  (6  minutes). 

Needs  and  Uses:  The  Age  Search  is  a 
service  provided  by  the  Census  Bureau 
for  persons  who  need  transcripts  of 
personal  data  as  proof  of  age  for 
pensions,  retirement  plans,  medicare,  or 
Social  Security  benefits.  Transcripts  are 
also  used  as  proof  of  citizenship  to 
obtain  passports  or  to  provide  evidence 
of  family  relationship  for  rights  of 
inheritance.  The  Age  Search  forms 
gather  information  necessary  for  the 
Census  Bureau  to  make  a  search  of  its 
historical  population  census  records  in 
order  to  provide  the  requested 
transcript. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

Legal  Authority:  Title  13.  USC. 
Section  8. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  June  18,  1998. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

[FR  Doc.  98-16874  Filed  6-24-98;  8:45  am] 

BILUNG  CODE  3610-07-P 


DEPARTMENT  OF  COMMERCE- 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Export  of  Parcels  Through  the 
Postal  Service. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0095. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden  .11,332  hours. 

Average  Time  Per  Response:  5 
seconds. 

Number  of  Respondents:  8.000.000 
respondents. 

Needs  and  Uses:  Exporters  are 
required  to  use  the  information  as  an 
adjunct  to  completion  of  their  Shipper's 
Export  Declarations  (SED).  The 
information  provided  is  the  declaration 
to  the  Government  that  the  shipment  is 
allowed  and  is  used  for  enforcement 
purposes.  The  United  States  Postal 
Service  (USPS)  reviews  the  information 
collected  to  help  assure  compliance 
with  the  Export  Administration  Act  and 
Regulations  all  the  way  through  USPS 
processing  of  the  parcel  to  the  foreign 
destination. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  (202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20230. 

Dated:  June  19,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organization. 

|FR  Doc.  98-16907  Filed  6-24-98;  8:45  am] 

BILUNG  CODE  SSKMUT-* 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Licensing  of  Private  Remote- 
Sensing  Space  Systems. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0174. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  96  hours. 

Number  of  Respondents:  6. 

Avg.  Hours  Per  Response:  16  hours. 

Needs  and  Uses:  Title  n  of  the  Land 
Remote  Sensing  Act  of  1992  requires 
that  anyone  who  operates  a  private 
remote-sensing  space  system  must 
obtain  a  license.  The  information 
provided  in  the  application  is  used  by 
NOAA  to  determine  if  U.S.  security  and 
international  obligations  are  protected. 
Although  NOAA  is  working  on  revising 
the  implementing  regulations,  the 
current  requirements  need  to  remain  in 
force  until  the  revised  requirements  take 
effect. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street.  NW.  Washington,  DC 
20503.  . 

Dated:  June  19,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Office.  Office 

of  Management  and  Organization. 

[FR  Doc.  98-16908  Filed  6-24-98;  8:45  axn] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1999  American  Community  Survey — 
Group  Quarters  Screening — Form 
ACS-2(GQ) 

action:  Proposed  collection;  connnent 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  24,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Paletta,  Bureau  of 
the  Census.  Room  3715-3,  Washington, 
DC  20230,  (301)  457-4269. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

In  1999  the  American  Community 
Survey  (ACS)  will  be  conducted  in  53 
counties.  Data  from  the  ACS  will 
determine  the  feasibility  of  a  continuous 
measurement  system  that  provides 
socioeconomic  data  on  a  continual  basis 
throughout  the  decade.  The  Census 
Bureau  must  provide  a  sample  of 
persons  residing  in  Group  Quarters 
(GQs)  the  opportunity  to  be  interviewed 
for  the  ACS.  GQs  include  places  such  as 
student  dorms,  correctional  facilities, 
hospitals,  nursing  homes,  shelters,  and 
military  quarters.  Obtaining 
characteristic  information  from  the  GQs 
will  ensure  that  we  include  the 
necessary  people  residing  at  GQs  in  the 
1999  ACS. 

A  GQ  screening  operation  is  being 
conducted  in  conjunction  with  1998 
ACS  activities.  This  request  revises  the 
existing  GQ  clearance  for  use  in  the 
1999  ACS.  Major  changes  are  in  the 
estimated  number  of  respondents  and  in 
the  estimated  time  per  response.  In  1998 
we  are  screening  a  sample  of  the  GQs  in 
eight  counties.  In  1999  we  will  screen 
a  sample  of  the  GQs  in  53  counties. 
After  completing  one-third  of  the  1998 


screening,  we  have  learned  that 
screening  averages  about  20  minutes  per 
response  instead  of  10  minutes  as 
originally  estimated.  In  1999  we  will 
use  the  same  questionnaire  for  screening 
that  we  are  using  in  1998,  Form  ACS- 
2(GQ),  ACS  GQ  Screening. 

We  will  telephone  a  sample  of  GQs  in 
the  53  counties  where  the  1999  ACS 
will  be  conducted.  We  will -verify/ 
update  information  such  as  GQ  name, 
address,  type,  and  phone  number.  We 
will  screen  to  determine  if  the  residents 
stay  for  less  than  30  days  and  have 
another  place  to  live.  If  so,  the  GQ  will 
be  classified  as  out-of-scope  for  ACS 
interviewing.  If  the  GQ  is  in-scope,  we 
will  screen  to  determine  if  we  can 
complete  ACS  interviews  of  the  GQ 
residents  by  mail,  thus  saving  the 
expense  of  personal  visits.  We  will 
obtain  a  list  of  rooms  and/ or  residents 
from  which  we  can  select  a  sample.  All 
ACS  interviewing  will  be  conducted 
under  OMB  clearance  number  0607- 
0810. 

U.  Method  of  Collection 

Telephone  interviews  will  be 
conducted  from  Census  Bureau's 
National  Processing  Center  in 
Jeffersonville,  Indiana. 

III.  Data 

OMB  Number:  0607-0836. 

Form  Number:  ACS-2(GQ). 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  non-profit  institutions 
and  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
900  GQs  in  the  1999  ACS. 

Estimated  Time  Per  Response:  20 
minutes  (.33  hours). 

Estimated  Total  Annual  Burden 
Hours:  300  hours. 

Estimated  Total  Annual  Cost:  The 
group  quarters  screening  is  part  of  the 
1999  American  Community  Survey,  the 
cost  of  which  is  estimated  to  be  38.8 
million  dollars. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  USC, 
Section  182. 

rv.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Iunel9, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[PR  Doc.  98-16873  Filed  6-24-98;  8:45  am) 

BOJJNQ  CODE  3610-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-301-602J 

Certain  Fresh  Cut  Flowers  From 
Colombia;  Final  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  changed 
circumstances  review. 

summary:  On  May  8,  1998,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  its  antidumping  duty  changed 
circumstances  review  of  certain  fresh 
cut  flowers  from  Colombia  (63  FR 
25447).  We  have  now  completed  this 
review  and  determine  that  Flores  El 
Talle  S.  A.  is  a  member  of  the  Flores 
Colombianas  Group.  Therefore,  we  will 
apply  the  revocation  of  the  antidumping 
duty  order  with  respect  to  the  Flores 
Colombianas  Group  to  Flores  El  Talle 
S.A. 

EFFECTIVE  DATE:  June  25,  1998. 
FOR  FURTHER  INFORMATION  CONTACT! 
Stephanie  Hoffman,  AD/CVD 
Enforcement,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone:  (202)  482-^198. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
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otherwise  indicated,  all  citations  to 
section  351  of  the  regulations  of  the 
Department  of  Commerce  ("the 
Department")  are  to  the  regulations 
published  in  the  Federal  Register  on 
Mav  19,  1997  ("62  PR  27296). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  8, 1998,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  antidumping 
duty  changed  circumstances  review  on 
fresh  cut  flowers  from  Colombia  (63  FR 
25447).  We  have  now  completed  this 
changed  circumstances  review  in 
accordance  with  section  751(b)  of  the 
Act  and  19  CFR  351.216(d). 

Scope  of  Review 

The  scope  of  the  order  under  review 
is  shipments  of  certain  fresh  cut  flowers 
from  Colombia  (standard  carnations, 
miniature  (spray)  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums).  These  products  are 
currently  classifiable  under  item 
numbers  0603.10.30.00,  0603.10.70.10, 
0603.10.70.20,  and  0603.10.70.30  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  is  dispositive. 

Final  Results  of  Review 

This  review  covers  one  producer  of 
the  subject  merchandise,  Flores  El  Talle 
S.A.  ("Flores  El  Talle"),  an  entity 
created  by  members  of  the  Flores 
Colombianas  Group,  a  group  of 
producers  and  exporters.  The 
Department  revoked  the  order  with 
respect  to  that  group  on  May  31,  1994 
[see,  59  FR  15159).  In  this  changed 
circumstances  review,  the  Department 
examined  the  question  of  whether 
Flores  El  Talle  should  be  assigned  a 
cash  deposit  rate  equal  to  the  "all 
others"  rate,  or  whether  it  is  covered  by 
the  revocation  granted"  to  the  Flores 
Colombianas  Group. 

We  received  no  comments  on  the 
preliminary  results  of  review.  Therefore, 
for  the  reasons  stated  in  the  preliminary 
results  of  review  and  based  on  the  facts 
on  the  record,  we  find  that  it  is 
appropriate  to  treat  Flores  El  Talle  and 
the  Flores  Colombianas  Group  as  a 
single  entity  in  the  production  and  sale 
of  the  subject  merchandise. 
Consequently,  the  revocation  of  the 
antidumping  duty  order  with  respect  to 
the  Flores  Colombianas  Group  extends 
to  Flores  El  Talle. 

This  revocation  applies  to  all 
unliquidated  entries  of  this  merchandise 
produced  by  Flores  El  Talle,  exported  to 
the  United  States  and  entered,  or 


withdrawn  from  warehouse,  for 
consumption,  on  or  after  May  31,  1994 
(the  effective  date  of  the  revocation  from 
the  order  for  the  Flores  Colombianas 
Group).  We  will  instruct  the  U.S. 
Customs  Service  to  release  any  cash 
deposit  or  bond  and  liquidate  the 
entries  without  regard  for  antidumping 
duties  (see,  19  CFR  351.222(g)(4)). 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(b)  and  771(i)(l)  of  the  Act. 

Dated:  June  18.  1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  98-16977  Filed  6-24-98;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Defense  Finance  and 
Accounting  Service;  Office  of  the 
Secretary;  DoD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  24, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 


the  Defense  Finance  and  Accounting 
Service — Finance  Directorate,  ATTN: 
Mr.  Faafiti  Malufau,  1931  Jefferson 
Davis  Highway,  Arlington,  VA  22240- 
5291. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Mr.  Faafiti  Malufau.  703-607-5061. 

Title,  Associated  Form,  and  0MB 
Number:  Custodianship  Certificate  to 
Support  Claim  on  Behalf  of  Minor 
Children  of  Deceased  Members  of  the 
Armed  Forces. 

Needs  and  Uses:  Per  DoD  Financial 
Management  Regulation  7000. 14R, 
Volume  7B,  Chapter  5,  paragraph 
90503a(l),  annuity  for  a  minor  child  is 
paid  to  the  legal  guardian,  or,  if  there  is 
no  legal  guardian,  to  the  natural  parent 
who  has  care,  custody,  and  control  of 
the  child  as  the  custodian,  or  to  a 
representative  payee  of  the  child.  An 
annuity  may  be  paid  directly  to  the 
child  when  the  child  is  considered  to  be 
of  majority  age  under  the  law  in  the 
state  of  residence.  The  annuity  cannot 
be  paid  until  the  custodian  certified  that 
he/she  has  the  care  and  custody  of  the 
child{ren). 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  120  hours. 

Number  of  Respondents:  300. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  24 
minutes. 

Frequency:  1. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

The  form  is  used  by  the  Directorate  of 
Annuity  Pay,  Defense  Fiance  and 
Accounting  Service — Denver  Center 
(DFAS-DE),  in  order  to  pay  the  annuity 
to  the  correct  person  on  behalf  of  a  child 
under  the  age  of  majority.  If  the  form 
writh  the  completed  certification  is  not 
received,  the  annuity  payments  are 
suspended.  Since  the  funds  for  annuity 
are  paid  by  members  there  are  no 
consequences  to  the  Federal 
Government. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  9&-16905  Filed  6-24-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Defense  Finance  and 
Accounting  Service. 
action:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  pubUc 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  24.  1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  and  Accounting 
Service — Finance  Directorate.  ATTN: 
Mr.  Faafiti  Malufau,  1931  Jefferson 
Davis  Highway.  Arlington.  VA  22240- 
5291. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Mr.  Faafiti  Malufau.  703-607-5061. 

Title,  Associated  Form,  and  OXfB 
Number:  Child  Annuitant's  School 
Certification  form. 

Needs  and  Uses:  In  accordance  with 
10  use  1435  and  10  USC  1447  and  DoD 
Financial  Management  Regulation. 
7000.14-R.  Volume  7B.  a  child 
annuitant  between  the  age  of  18  and  22 
years  of  age  must  provide  evidence  of 
intent  to  continue  study  or  training  at  a 
recognized  educational  institution.  The 
certiRcate  is  required  for  the  school 
semester  or  other  period  in  which  the 
school  year  is  divided. 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  720  hours. 

Number  of  Respondents:  3.600. 

Responses  per  Respondent:  1  each 
semester. 


Average  Burden  per  response:  12 
minutes. 

Frequency:  Once  each  semester  of  full 
time  school,  ages  18  to  22. 
SUPPt.£MENTARY  INFORMATION: 

Summary  of  Infomiation  Collection 

The  Child  Annuitant's  School 
Certification  form  is  submitted  to  the 
child  for  completion  and  return  to  this 
agency.  The  child  will  certify  as  to  his 
or  her  intent  for  future  enrollment  and 
a  school  official  must  certify  on  the  past 
or  present  school  enrollment  of  the 
child.  By  not  obtaining  school 
certification,  overpayment  of  annuities 
to  children  would  exist.  This 
information  may  be  collected  from  some 
schools  which  are  non-profit 
institutions  such  as  religious 
institutions.  If  information  is  not 
received  after  the  end  of  each  school 
enrollment,  over-disbursements  of  an 
annuity  would  be  made  to  a  child  who 
elected  not  to  continue  further  training 
or  study. 

Dated:  )uae  19.  1998. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  98-16906  Filed  6-24-98;  8:45  am] 

BILUNQ  CODE  5000  (M  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  For  OMB  Review; 
Comment  Request 

action:  Nouce. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form,  and  OMB 
Number:  Repatriation  Automated 
Tracking  System;  DD  Form  2585;  OMB 
Number  0704-0334. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  5,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  5.000. 

Average  Burden  Per  Response:  20 
minutes. 

Annual  Burden  Hours:  1.667. 

Needs  and  Uses:  Executive  Order 
12656  (E.O.  12656)  establishes  the 
responsibiUties  for  the  Department  of 
Health  and  Human  Services  (DHHS)  and 
the  Department  of  Defense  (DoD)  to  take 
care  of  any  American  citizen  and  family 
member  that  is  evacuated  from  any 
country  and  ensure  their  personal  needs 
are  met.  This  information  collection 


provides  evacuation  information 
necessary  to  account  for  any  military 
and  civilian  regardless  of  nationality. 
The  DD  Form  2885.  "Repatriation 
Processing  Center  Processing  sheet,"  is 
used  to  collect  the  necessary  data  which 
is  entered  into  the  Repatriation 
Automated  Tracking  System  to  produce 
a  series  of  reports  generated  for  and 
made  available  to  the  Department  of 
Defense,  Federal  and  State  agencies. 

Affected  Public:  Individuals  or 
households;  Federal  Government;  State, 
Local,  or  Tribal  Government. 

Frequency:  On  occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer.  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington,  VA  22202^302. 

Dated:  June  19, 1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  98-16904  Filed  6-24-98;  8:45  am] 

BHJJNQ  CODE  SOOO-O^-M 


DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  84.317] 

Office  of  Elementary  and  Secondary 
Education;  Notice  Inviting  Applications 
From  Local  Educational  Agencies  in 
Oklahoma  and  Montana;  Application 
Deadline  Date  Extension 

agency:  Department  of  Education.     * 
ACTION:  Notice  extending  the 
application  deadline  date. 

summary:  On  April  9, 1998  (63  FR 
17630),  the  Department  of  Education 
published  in  the  Federal  Register  a 
notice  inviting  applications  from  local 
educational  agencies  in  Oklahoma  and 
Montana  for  fiscal  year  1997  and  1998 
funds  under  the  Goals  2000:  Educate 
America  Act.  The  deadline  for 
transmittal  of  applications  was  May  27, 
1998. 

On  May  24, 1998,  the  area 
surrounding  Deer  Creek  and  Lament, 
Oklahoma  was  struck  by  numerous 
tornadoes  that  caused  significant 
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damage.  The  school  district  suffered 
damage  to  its  facilities  and  was  without 
electricity  and  water  for  days.  During 
this  period,  school  facilities  served  as  a 
temporary  shelter  and  a  center  for  local 
assistance  efforts.  As  a  result  of  this 
disaster,  district  officials  were  unable  to 
tend  to  usual  business.  The  district  has 
requested  that  the  U.S.  Department  of 
education  extend  by  one  day  the 
deadline  for  submission  of  its 
application  for  Goals  2000  funding.  In 
light  of  the  information  provided  by  the 
district,  the  Assistant  Secretary  has 
extended  until  May  28,  1998  the 
deadline  by  which  the  Deer  Creek — 
Lamont  School  District  may  file  an 
application  for  fiscal  years  1997  and 
1998  Goals  2000  funding. 
DATES:  The  new  deadline  for  the 
applications  from  the  Deer  Creek — 
Lamont  School  District  is  May  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Cisneros,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Portals  Building,  Room  4000, 
Washington.  IX  20202-21110, 
Telephone:  (202)  401-0039,  Fax:  (202) 
204-0303.  These  contacts  may  also  be 
reached  via  e-mail  at 

cindy cisneros@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 


Education  documents  published  in  the 

Federal  Register,  in  text  or  portable 

document  format  (pdf)  on  the  World 

Wide  Web  at  either  of  the  following 

sites: 

http://ocfo.ed.gov/fedreg.htra 

http.//ww.ed.gov/news.ntml 

To  use  the  pdf  you  must  have  the  Adobe 

Acrobat  Reader  Program  with  Search, 

which  is  available  free  at  either  of  the 

previous  sites.  If  you  have  questions 

about  using  the  pdf,  call  the  U.S. 

Government  Printing  Office  toll  free  at 

1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone  (202)219-1511, 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files  Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Dated:  June  18. 1998. 
Gerald  N.  Tirozzi, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

(PR  Doc.  98-^16823  Filed  6-24-98:  8:45  am] 

BILUNQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  98-31 -NQ,  98-33-NQ,  98- 
32-NG,  98-34-NG,  97-69-NQ,  98-36-NQ. 
97-109-NG,  98-38-NG,  98-37-NQ,  and  9S- 
35-NQ] 

Office  of  Fossil  Energy;  Orders 
Granting,  Amending  and  Transferring 
Authorizations  To  Import  and/or  Export 
Natural  Gas  and  Liquefied  Natural  Gas 

H.Q.  Energy  Services  (U.S.)  Inc..  The 
Washington  Water  Power  Company,  Chevron 


U.S.A.  Inc.,  AEC  Storage  and  Hub  Services 
Inc.,  PG&E  Texas  VGM,  L.P.,  The  Montana 
Power  Trading  &  Marketing  Company. 
USGEN  New  England,  Inc.  (Successor  to  New 
England  Power  Company).  West  Texas  Gas, 
Inc..  Burlington  Resources  Trading  Inc.,  and 
Applied  LNG  Technologies  USA.  L.L.C. 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  orders. 

StJMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Orders  granting, 
amending  and  transferring  various 
natural  gas  and  liquefied  natural  gas 
import  and  export  authorizations.  These 
Orders  are  summarized  in  the  attached 
appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  on  )une  19, 
1998. 
John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix— Orders  Granting,  Amending  and  Transferring  Import/Export  Authorization 


Order 

No. 

Date 
issued 

Importer/exporter  FE  docket  No. 

Two-year  maximum 

Import 
volume 

Export 
volume 

Comments 

1380  

1381 

06/06/98 
05/07/98 
0SA)8/98 
06/18/98 

05,^20/98 
05/28/98 
05/28/98 

H.Q.  Energy  Services  (U.S.)  Inc..  98-31-NG 

The  Washington  Water   Power  Company. 

98-33-NG. 
Ctievron  USA  Inc    98-32-NG   

100  Bd 

lOOBcf 

73  Bd 

200 

100  Bd 

Import  and  export  each  from  txjtti  Canada 

and  Mexico. 
Import  from  Canada  Beginning  on  first  deliv- 

1383 

ery  after  June  25.  1998. 
Import  from  Canada  beginning  July  1,  1998. 

1384   

1297-A 

AEC  Storage  and  Hub  Services  Inc.,  98-34- 
NG. 

PG&E  Texas  VGM.  LP.  (Formerly  Valero 
Gas  Marketing.  L.P.),  97-59-NG. 

The  Montana  Power  Trading  &  Marketing 
Company,  98-36-NG. 

USGen  New  England,  Inc.   (Successor  to 
New  England  Power  Company).  97-109- 
NG. 

Bd 

through  June  30,  2000. 

Import  and  export  up  to  a  combined  total 
from  and  to  Canada  and  Mexico  begin- 
ning on  the  date  of  first  import  or  export. 

Name  changea. 

1386  

1348-A 

30  Bd 

Export  to  Canada  beginning  on  date  of  the 

first  delivery. 
Transfer  of  authority. 
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Appendix— Orders  Granting,  Amending  and  Transferring  Import/Export  Authorization— Continued 


Date 
issued 

Importer/exporter  FE  docket  No. 

Two-year  maximum 

Order 
No. 

Import 
volume 

Export 
volume 

Comments 

1387  

1388  

1389  

05/28/98 
05/28/98 

05/29/98 

West  Texas  Gas.  inc..  98-38-NG  

Burlington  Resources  Trading  Inc.,  98-37- 
NG. 

Applied    LNG   Technologies    USA,    L.L.C., 
98-35-LNG. 

50  Bd 

100  Bd 

52  Bd 

Export  to  Mexico  beginning  June  1,  1998, 

through  May  31,  2000. 
Import  and  export  up  to  a  combined  total 

from  and  to  Mexico  beginning  on  June  1, 
1998,  through  May  31.  2000. 
Export  of  LNG  to  Mexico  beginning  on  the 

date  of  first  truck  delivery. 

(PR  Doc.  98-16948  Filed  6-24-98;  8:45  ami 
BILUNG  COO€  MS<M)1-P 

DEPARTMENT  OF  ENERGY 

[Docket  No.  FE  C&E  98-04— Certification 
Notice— 159] 

Office  of  Fossil  Energy;  Androscoggin 
Energy  LLC  Notice  of  Filing  of  Coal 
Capability  Powerplant  and  Industrial 
Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  filing. 

summary:  On  June  4.  1998. 
Androscoggin  Energy  LLC  submitted  a 
coal  capability  self-certification 
pursuant  to  section  201  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978.  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  DC.  20585. 
FOR  FURTHER  INFORMATION  COHTACJ: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 


publish  a  notice  in  the  Federal  Register 

that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  acccordance 
with  section  201(d). 

Owner:  Androscoggin  Energy  LLC. 

Operator:  Polsky  Services.  Inc. 

Location:  Riley  Road,  near  the  city  of 
Jay,  Maine. 

Plant  Configuration:  Combined-Cycle, 
Cogeneration. 

Capacity:  145  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Retail  and 
wholesale  markets  coimected  to  New 
England  Power  Pool. 

In-Service  Date:  Mid  to  late  1999. 

Issued  in  Washington,  D.C.,  )une  19. 1998. 
Anthony  J.  Como, 

Director,  Electric  Power  Regulation,  Office  of 
Coal  6-  Power  Im/Ex.  Office  of  Coal  6-  Power 
Systems,  Office  of  Fossil  Energy. 
[PR  Doc.  98-16947  Filed  6-24-98;  8:45  am] 

BILUNG  CODE  A^SO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

PC98-73-000  FERC  Form  No.  73] 

Proposed  Information  Collection  and 
Request  for  Comments 

June  19,  1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a}  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
August  24, 1998. 


ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  '208-1415.  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC  Form  No.  73  "Oil 
Pipelines  Service  Life  Data"  (OMB  No. 
1902-0019)  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
Sections  306  and  402  of  the  Department 
of  Energy  Organization  Act  42  U.S.C. 
§  7155  and  7172,  and  Executive  Order 
No.  12009,  42  FR  46277  (September  13, 
1977).  From  these  statutory  sections  the 
Commission  assumed  jurisdictional 
responsibility  for  oil  pipelines  from  the 
Interstate  Commerce  Act,  49  U.S.C. 
§  6501  et.  al.  As  part  of  the  information 
necessary  for  the  subsequent 
investigation  and  review  of  the  oil 
pipeline  company's  proposed 
depreciation  rates,  the  pipeline 
companies  are  required  to  provide 
service  life  data  as  part  of  their  data 
submission  if  the  proposed  depreciation 
rates  are  based  on  remaining  physical 
life  calculations.  This  service  life  data  is 
collected  and  submitted  on  FERC  Form 
No.  73. 

Data  submitted  by  an  oil  pipeline 
company  during  an  investigation  may 
be  either  initial  data  or  it  may  be  an 
update  to  existing  data  already  on  file. 
These  data  are  then  used  by  the 
Commission  as  input  to  several 
computer  programs  know  collectively  as 
the  Depreciation  Life  Analysis  System 
(DLAS)  to  assist  in  the  selection  of 
appropriate  service  lives  and  book 
depreciation  rates. 

Book  depreciation  rates  are  used  by 
oil  pipeline  companies  to  compute  the 
depreciation  portion  of  their  operating 
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expense  which  is  a  component  of  their 
cost  of  service  which  in  turn  is  used  to 
determine  the  transportation  rate  to 
assess  customers.  Staffs  recommended 
book  depreciation  rates  become  legally 
binding  when  issued  in  an  order  by  the 
Commission.  These  rates  remain  in 


effect  until  a  subsequent  review  is 
requested  and  the  outcome  indicates 
that  a  modification  is  justified.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  Parts 
347  and  357. 


Action:The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

Number  of  responses  per  re- 
spondent 
(2) 

Average  burden  hours  per  re- 
sponse 
(3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

5 

1 

40 

200 

Estimated  cost  burden  to  respondents: 
200  hours  divided  by  2,088  hours  per 
year  times  $110,000  per  year  equals 
$11,000.  The  cost  per  respondent  is 
equal  to  $2,200. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resoiut:es 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  acitivites  which 
benefit  the  whole  organization  rather 
than  emy  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  vaHdity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 


electronic,  mechanical,  or  other 

technological  collection  techniques  or 

other  forms  of  information  technology 

e.g.  permitting  electronic  submission  of 

responses. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-16878  Filed  6-24-98;  8:45  am] 

BILUNO  CODE  a717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC98-6-000;  FERC  Form  6] 

Proposed  Information  CoUection  and 
Request  for  Comments 

June  19. 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(2)(a) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DAT^:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
August  24.  1998. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  206-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.Tniiler@ferc.fed. us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC  Form  6  "Annual 


Report  of  Oil  Pipeline  Companies" 
(OMB  NO.  1902-0022)  is  used  by  the 
Commission  to  implement  the  statutory 
Provisions  of  the  Interstate  Commerce 
Act  (ICA).  (49  U.S.C).  The  ICA 
authorizes  the  Commission  to  make 
investigations  and  to  collect  and  record 
data  and  to  prescribes  rules  and 
regulations  concerning  accounts, 
records  and  memoranda  as  necessary  or 
appropriate  for  purposes  of 
administering  the  ICA.  The  Commission 
may  prescribe  a  system  of  accounts  for 
jurisdictional  companies  and,  after 
notice  and  opportunity  for  hearing  may 
determine  the  accounts  in  which 
particular  outlays  and  receipts  will  be 
entered,  charged  or  credited.  Every 
pipehne  carrier  subject  to  the  provisions 
of  Section  20  of  the  ICA  must  file  with 
the  Commission  copies  of  FERC  Form  6. 

The  Commission  s  Office  of  Chief 
Accountant  uses  the  information 
collected  iii  its  audit  program  and  the 
continuous  review  on  the  financial 
condition  of  regulated  companies.  The 
Office  of  Pipeline  Regulation  uses  the 
data  in  its  various  rate  proceedings  and 
supply  programs,  and  the  Offices  of 
Economic  Policy  and  General  Counsel 
use  the  data  in  their  programs  relating 
to  the  administration  of  the  ICA.  Data  on 
certain  schedules  of  the  FERC  Form  6  is 
used  to  compute  annual  charges  which 
are  then  assessed  against  oil  pipeline 
companies  to  recover  the  Commission's 
annual  costs.  These  annual  charges  are 
required  by  Section  3401  of  the  Budget 
Act. 

The  ICA  mandates  the  collection  of 
information  needed  by  the  Commission 
to  perform  it  regulatory  responsibilities 
in  the  setting  of  the  just  and  reasonable 
rates.  The  Commission  could  be  held  in 
violation  of  the  ICA  if  the  information 
was  not  collected. 

The  Commission  implements  these 
filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
Section  260.2  and  Parts  351;  352;  356 
and  357.2. 

Action.The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date. 
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Burden  Statement:  Public  Reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

Number  of  responses  per  re- 
spondents 
(2) 

Average  burden  hours  per  re- 
sponse 
(3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

159 

' 

•111 

17.649 

•  Rounded  off 

Estimated  cost  burden  to  respondents: 
17,649  hours  divided  by  2088  hours  per 
year  times  $109,889  per  year  equals 
$928,848.  The  cost  per  respondent  is 
equal  to  $5,842. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  reviewing  instructions:  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of, 
the  Commission's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 


collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-16879  Filed  6-24-98;  8:45  am] 

BILUNQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[1C9S-574-000  FERC-574] 

Proposed  Information  Collection  and 
Request  for  Comments 

June  19.  1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
August  24, 1998. 

ADDRESSES:  Copies  of  the  proposed 
_  collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  N.E., 
Washington,  D.C.  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller®ferc.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC-574  "Gas  Pipeline 
Certificates:  Hinshaw  Exemption"  (0MB 
No.  1902-0116)  is  used  by  the 
Commission  to  implement  the  statutory 
provisions  of  Sections  1(c),  4  and  7  of 
the  Natural  Gas  Act  (NGA)  Pub.  L.  75- 
688)  (15  U.S.C.  717-717W).  Natural  Gas 
Pipeline  companies  file  applications 
with  the  Commission  furnishing 
information  in  order  for  a  determination 
to  be  made  as  to  whether  the  applicant 
qualifies  for  an  exemption  from  the 
provisions  of  the  Natural  Gas  Act 
(Section  1(c).  If  the  exemption  is 
granted,  the  pipeline  is  not  required  to 
file  certificate  applications,  rate 
schedules,  or  any  other  applications  or 
forms  otherwise  prescribed  by  the 
Commission. 

The  exemption  applies  to  companies 
engaged  in  the  transportation  or  sale  for 
resale  or  natural  gas  in  interstate 
commerce  if:  (a)  it  receives  gas  at  or 
within  the  boundaries  of  the  state  from 
another  person;  (b)  such  gas  is 
transported,  sold,  consumed  within 
such  state;  and  (c)  the  rates,  service  and 
facilities  of  such  company  are  subject  to 
regulation  by  a  State  Commission.  The 
data  required  to  be  filed  by  pipeline 
companies  for  an  exemption  is  specified 
by  18  Code  of  Federal  Regulations  (CFR) 
Part  152. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

number  of  responses  per  re- 
spondent 

(2) 

Average  burden  hours  per  re- 
sponse 

(3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

1 

1 

245 

245 
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The  estimated  total  cost  to 
respondents  is  $12,907,  (245  hours 
divided  by  2,088  hours  per  year  per 
employee  times  $110,000  per  year  per 
average  employee=$12,907).  The  cost 
per  respondent  is  $12,907. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  DirecJ  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 


collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-16895  Filed  6-24-98;  8:45  am] 

BtLUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

nC98-650-000  FERC-550) 

Proposed  Information  Collection  and 
Request  for  Comments 

June  19,  1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
August  24,  1998. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  NW., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 


Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.millerferc.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC-550  "Oil  Pipeline 
Rates:  Tariff  FiUngs"  (OMB  No.  1902- 
0089  is  used  by  the  Commission  to 
implement  the  statutory  provisions  of 
Part  I,  Sections  1,  6,  and  15,  of  the 
Interstate  Commerce  Act  (ICA)  (Pub.  L. 
No.  337,  34  Stat.  384).  Jurisdiction  over 
oil  pipelines,  as  it  relates  to  the 
establishment  of  rates  or  charges  for  the 
transportation  of  oil  by  pipeline  or  the 
establishment  of  valuations  for 
pipelines,  was  transferred  from  the 
Interstate  Commerce  Commission  to  the 
Commission,  pursuant  to  Section  306 
and  402  of  the  Department  of  Energy 
Organization  Act  (DOS  Act),  42  U.S.C. 
7155  and  §  7172,  and  Executive  Order 
No.  12009,  42  FR  46267  (September  15. 
1977). 

The  filing  requirement  provide  the 
basis  for  analysis  of  all  rates,  fares,  or 
charges  whatsoever  demanded,  charged 
or  collected  by  any  common  carrier  or 
carriers  in  connection  with  the 
transportation  of  crude  oil  and 
petroleum  products  and  are  used  by  the 
Commission  to  establish  a  basis  for 
determining  the  just  and  reasonable 
rates  that  should  be  charged  by  the 
regulated  pipeline  company.  Based  on 
this  analysis,  a  recommendation  is  made 
to  the  Commission  to  take  action 
whether  to  suspend,  accept  or  reject  the 
proposed  rate.  The  data  required  to  be 
filed  for  pipeline  rates  and  tariff  filings 
is  specified  by  18  Code  of  Federal 
Regulations  (CFR)  Chapter  I  Parts  340- 
348. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  vdth  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

Numt>er  of  responses  per  re- 
spondent 

(2) 

Average  burden  hours  per  re- 
sponse 

(3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

170 

3.06 

10.9 

5.668 

The  estimated  total  cost  to 
respondents  is  $298,100  (5.668  hours 
divided  by  2.088  hours  per  year  per 
employee  times  $110,000  per  year  per 
average  employee=$298,100).  The  cost 
per  respondent  is  $1,754. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 


expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 


(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
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and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utiUty;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  9ft-16896  Filed  &-24-98;  8:45  am] 

BtUJNG  COOE  6717-01-44 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2591-000] 

Avery  Hydroelectric  Associates;  Notice 
of  Withdrawal 

June  19. 1998. 

Take  notice  that  on  June  16,  1998, 
Avery  Hydroelectric  Associates 
tendered  for  filing  a  notice  of 
withdrawal  of  its  filing  made  on  April 
20. 1998.  in  Docket  No.  ER98-2591-O00. 

A  Qopy  of  this  notice  is  being  served 
uponlhe  Public  Service  Company  of 
New  Hampshire  and  the  New 
Hampshire  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
July  1,  1998.  Protests  will  be  considered 
by  the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers. 
Acting  Secretary. 
IFR  Doc.  98-16881  Filed  6-24-98;  8:45  am] 

BILUNG  COO€  (717-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-40e-017] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Filing 

June  19, 1998. 

Take  notice  that  on  June  16. 1998. 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet: 

2nd  Sub.  2nd  Revised  Sheet  No.  250 

CNG  requests  an  effective  date  of 
January  5, 1998  for  its  revised  tariff 
sheet. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  directive  to  refile  Sheet 
No.  250  to  reflect  CNG's  correction  of 
the  tariff  sheet  containing  Section  25  in 
its  March  30, 1998  filing.  CNG  states 
that  Sheet  No.  250  contains  the  Table  of 
Contents  for  the  General  Terms  and 
Conditions  of  CNG's  tariff.  CNG  has 
revised  the  pagination  of  its  Table  of 
Contents  to  reflect  the  tariff  sheets 
previously  approved  by  the  Commission 
in  this  docket. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Acting  Secretary. 

IFR  Doc.  98-16893  Filed  6-24-98;  8:45  am) 

BILUNG  COOE  (71 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-«05-000] 

Columbia  Gulf  Transmission  Co., 
Columbia  Gas  Transmission  Corp., 
and  Texas  Gas  Transmission  Corp.; 
Notice  of  Application 

June  19, 1998. 

Take  notice  that  on  June  11, 1998. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  2603  Augusta,  STE 
125,  P.O.  Box  683.  Houston,  Texas, 
77001-0683,  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas),  12801  Fair  Lakes  Parkway.  Fairfax, 
Virginia  22030-0146,  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
P.O.  Box  20008,  Owensboro,  Kentucky. 
42304,  (jointly  referred  to  as  Applicants) 
filed  in  Docket  No.  CP98-605-000  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act,  as 
amended,  and  Sections  157.7  and 
157.18  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  and  approval 
to  abandon  an  exchange  service 
authorized  in  Docket  No.  CP-74-80.  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  ^ 

Applicants  propose  to  abandon  an 
exchange  service  provided  pursuant,  to 
Columbia  Gulfs  Rate  Schedule  X-16. 
Columbia  Gas'  Rate  Schedule  X-38,  and 
Texas  Gas'  Rate  Schedule  X-51. 
Applicants  have  mutually  agreed  to  the 
proposed  abandonment,  and  no 
facilities  are  proposed  to  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  10, 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding. 


UMI 
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Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergera, 
Acting  Secretary. 
(FR  Doc.  98-16886  Filed  6-24-98;  8:45  am] 

BIUJNQ  OOOE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP9e-61 0-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanltet 
Authorization 

June  19, 1998. 

Take  notice  that  on  June  12,  1998,  El 
Paso  Natural  Gas  Company  (Applicant), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP98-610-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
approval  to  operate  an  existing  metering 
facility  located  at  the  discharge  side  of 
the  Chaco  Compressor  Station  in  San 
Juan  County,  New  Mexico,  as  a 
jurisdictional  delivery  point  for  the 
delivery  of  natural  gas  pursuant  to 
Subpart  G,  Part  284  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  by  order  issued 
March  31,  1998  in  Docket  No.  CP94- 
183-005,  Applicant  was  granted 
permission  and  approval  to  abandon 


and  transfer  to  El  Paso  Field  Services 
Company  (Field  Services)  the  Chaco 
Compressor  Station,  with 
appurtenances.  Applicant  further  states 
that  the  abandonment  and  transfer  of 
facilities  occurred  on  April  30.  1998. 

Applicant  asserts  that  prior  to  April 
30,  1998,  fuel  for  the  daily  operation  of 
the  Chaco  Station  was  provided  by 
Apphcant  at  an  existing  point  on 
Applicant's  interstate  transmission 
system  downstream  of  the  Chaco 
Station.  Applicant  further  asserts  that  it 
now  seeks  authorization  to  utilize  the 
existing  metering  facility  at  the  Chaco 
Station  as  a  jurisdictional  delivery  point 
to  accommodate  a  request  by  Field 
Services  for  pipeline  quality  gas  as  fuel 
at  the  Chaco  Plant/Compressor  Station 
on  an  emergency  basis.  Applicant  states 
that  the  fuel  gas  will  be  delivered 
pursuant  to  an  effective  Transportation 
Service  Agreement  between  Applicant 
and  Field  Services  and  that  Apphcant 
has  sufficient  capacity  to  accomplish 
the  deliveries  specified  herein  without 
detriment  or  disadvantage  to 
Applicant's  other  customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
National  Gas  act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrav^m  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergera, 
Acting  Secretary. 
|FR  Doc.  98-16887  Filed  6-24-98;  8:45  am] 

BILUNQ  COOE  (riT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-55-000] 

Great  Lakes  Gas  Transmission 
Partnership;  Notice  of  Refund  Report 

June  19. 1998. 

Take  notice  that  on  June  16. 1998. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  a  Report  of  Gas  Research  Institute 


Tier  1  (GRI)  Refunds  for  1997  calendar 
year  overpayments. 

Great  Lakes  states  that  the  refund 
report  is  filed  in  accordance  with  the 
Commission's  Order  issued  February  22. 
1995  in  Docket  No.  RP95-1 24-000  (70 
FERC  161.205). 

Great  Lakes  states  that  a  refund 
amount  of  $183,701  was  received  from 
GRI  on  May  29. 1998.  Great  Lakes 
further  states  this  amount  was 
subsequently  refunded  to  eligible  firm 
transportation  customers  on  a  pro-rata 
basis.  The  report  filed  by  Great  Lakes 
reflects  the  GRI  refund  amounts 
allocated  to  each  eligible  firm 
transportation  customer  for  the  1997 
calendar  year. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  June  26,  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  Mill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boer^ers, 
Acting  Secretary. 

IFR  Doc.  98-16890  Filed  6-24-98;  8:45  am) 
»LUNG  CODE  frir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2594-000] 

Hadley  Falls  Associates;  Notice  of 
Withdrawal 

June  19, 1998. 

Take  notice  that  on  June  16, 1998. 
Hadley  Falls  Associates,  tendered  for 
filing  Notice  of  Withdrawal  of  its  filing 
made  on  April  20. 1998.  in  Docket  No. 
ER98-2594-000. 

A  copy  of  the  notice  is  being  served 
upon  New  Hampshire  and  the  New 
Hampshire  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
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and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
1,  1998.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  99-16882  Filed  fr-24-98;  8:45  am) 

ULLMQ  CODE  (717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA98-84-0001 

Inter-American  Energy  Corporation; 
Notice  of  Petition  for  Adjustment 

June  19, 1998. 

Take  notice  that  on  June  16,  1998, 
Inter-American  Energy  Corporation 
(Inter-American)  flled  a  petition, 
pursuant  to  section  502(c)  of  the  Natural 
Gas  Policy  Act  of  1978,  for  relief  from 
making  the  Kansas  ad  valorem  tax 
refunds  required  by  the  Commission's 
September  10. 1997  order,  in  Docket  No. 
RP97-369-000  et  al  (80  FERC  1 61,264 
(1997);  rehearing  denied  January  28, 
1998,  82  FERC  1  61,058  (1998)1,  on 
remand  from  the  D.C.  Circuit  Court  of 
Appeals,'  that  directed  First  Sellers  to 
make  Kansas  ad  valorem  tax  refunds, 
with  interest,  for  the  period  from  1983 
to  1988.  Inter- American  states  that  it 
received  a  $99,878.06  refund  claim 
($35,771.02  in  principal  and  $64,107.04 
in  interest)  form  Colorado  Interstate  Gas 
Company  (CIG),  that  it  is  a  small  oil  and 
gas  company  owned  predominantly  by 
one  76  year  old  man  who's  sole  means 
of  support  comes  from  this  small 
company,  and  that  Inter-American's 
financial  status  cannot  absorb  the 
refund  claimed  by  CIG,  even  if 
amortized  over  five  years.  Therefore, 
Inter-American  requests  to  be  relieved 
from  making  the  refund  to  CIG.  Inter- 
American's  petition  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 


'  Public  Service  Company  of  Colorado  v.  FEBC: 
91  F.3d  1478  (D.C.  1996).  cert,  denied.  Nos.  96-954 
and  9C-1230  (65  U.S.L.W.  3751  and  3754.  May  12. 
1997). 


Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  204526,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211. 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-16892  Filed  6-24-98;  8:45  ami 

WLUNG  COOE  f717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2600-000] 

Lakeport  Hydroelectric  Associates, 
Lakeport  Hydroelectric  Corp.;  Notice  of 
Withdrawal 

June  19,  1998. 

Take  notice  that  on  June  16, 1998, 
Lakeport  Hydroelectric  Associates  & 
Lakeport  Hydroelectric  Corp.,  tendered 
for  filing  Notice  of  Withdrawal  of  its 
filing  made  on  April  20. 1998.  in  Docket 
No.  ER98-2600-000. 

A  copy  of  the  notice  is  being  served 
upon  P\iblic  Service  Company  of  New 
Hampshire  and  New  Hampshire  Public 
Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
July  1.  1998.  Protests  will  be  considered 
by  the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

David  P.  Boergers, 

Acting  Secretary. 

IFR  Doc.  98-16883  Filed  6-24-98;  8:45  am] 

WLUNG  COOC  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-221-001] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Filing 

June  19, 1998. 

Take  notice  that  on  June  17, 1998. 
Northern  Border  Pipeline  company 
(Northern  Border)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  become  effective  June  15, 1998: 

Substitute  Second  Revised  Sheet  Number  138 
Substitute  First  Revised  Sheet  Number  262A 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  letter  order  issued 
June  10. 1998  in  Docket  No.  RP98-221- 
000.  The  Commission's  June  10,  1998 
letter  order  acquired  certain 
housekeeping  changes  which  have  been 
reflected  in  this  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boer^rs, 
Acting  Secretary. 
[FR  Doc.  98-16894  Filed  &-24-98;  8:45  am] 

BILUNQ  COOE  C717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP98-37-000] 

James  E.  Silver;  Notice  of  Petition  for 
Clarification 

June  19, 1998. 

Take  notice  that,  on  June  15, 1998, 
James  E.  Silver  (Silver)  filed  a  letter 
petitioning  the  Commission  to  clarify 
whether  the  Commission  will  direct 
Williams  Gas  Pipelines  Central,  Inc., 
formerly:  Williams  Natural  Gas 
Company  (Williams)  to  return  certain 
Kansas  ad  valorem  tax  refunds  that 
Silver  paid  to  Williams  on  behalf  of 
certain  royalty  interest  owners,  where 
Silver  has  since  been  unable  to  recover 
the  refunds  he  paid  on  behalf  of  certain 
royalty  owners,  from  those  royalty 
owners.  Silver's  petition  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  Commission,  by  order  issued 
September  10, 1997,  in  Docket  No. 
RP9  7-369-000  et  o/,'  on  remand  from 
the  D.C.  Circuit  Court  of  Appeals,^ 
required  first  sellers  to  refund  the 
Kansas  ad  valorem  tax  reimbursements 
to  the  pipelines,  with  interest,  for  the 
period  from  1983  to  1988. 

Silver  indicates  that  he  is  the 
Managing  Partner  of  Olympic  Petroleum 
Company  (Olympic),  and  that  Williams 
notified  him  that  Olympic  owed 
$85,787.27  in  Kansas  ad  valorem  tax 
refunds  to  Williams  ($34,877.98  in 
principal  and  $50,909.29  in  interest). 
Silver  states  that  he  paid  this  sum  to 
Wilhams,  in  full.  Silver  also  indicates 
that  $15,453.64  of  this  total  represents 
refunds  attributable  to  royalty  owners 
that  he  paid  on  behalf  of  the  royalty 
owners.  Silver  states  that  he  has  been 
unable  to  recover  $10,281.37  from 
certain  royalty  owmers.  and  sets  forth 
the  amount  of  unrecovered  refunds, 
along  with  the  reason  he  has  been 
unable  to  recover  those  refunds  from  the 
royalty  owners,  as  follows:  (1)  $8,441.53 
represents  ten  (10)  royalty  owners  that 
have  failed  to  respond  to  letters  and 
phone  calls;  (2)  $210.32  represents  a 
single  royalty  owmer  who's  address  is 
unknown;  (3)  $818.57  represents  a 
single  royalty  owTier  who  has  petitioned 
the  Commission  (in  Docket  No.  SA98- 
79-000)  for  relief  from  the  refund 
requirement;  and  $810.95  represents 


■See  80  FERC  161.264  (1997):  order  denying 
rehearing  issued  January  28.  1998,  82  FERC 
161.058(1998). 

'  Public  Service  Company  of  Colorado  v.  FERC, 
91  F.3d  1478  (D.C.  1996),  cert,  denied,  Nos.  96-954 
and  96-1230  (65  U.S.L.W.  3751  and  3754.  May  12, 
1997). 


five  (5)  royalty  owners  who  are 
deceased  and  their  estates  closed.  In 
review  of  this.  Silver  requests  the 
Commission  to  clarify  whether  the 
Commission  will  consider  returning 
(i.e.,  whether  the  Commission  will 
consider  directing  Williams  to  return): 

(1)  The  $810.95  Silver  paid  on  behalf 
of  deceased  royalty  owners  and,  if  so, 
what  the  procedures  are  for  requesting 
such  consideration; 

(2)  the  $210.32  Silver  paid  on  behalf 
of  the  royalty  owner  whose  address  is 
unknown;  and 

(3)  the  $818.57,  in  the  event  that  the 
Commission  grants  the  royalty  owner's 
appeal  in  Docket  No.  SA98-79-000  and, 
if  so,  what  the  procedure  is  for  doing  so. 

In  addition.  Silver  requests  the 
Commission  to  clarify  whether  the 
Commission's  September  10,  1997 
refund  order  affords  Silver  any  authority 
or  legal  power  to  recover  the  $8,441.53 
in  refunds  that  he  paid  on  behalf  of  the 
10  royalty  owners  who  have  since 
refused  to  respond  to  his  requests  to  be 
reimbursed  for  the  refunds  he  made  on 
their  behalf. 

Any  person  desiring  to  comment  on 
or  make  any  protest  with  respect  to  the 
above-referenced  petition  should,  on  or 
before  July  10,  1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C, 
20426,  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding,  or  to  participate  as  a  party 
in  any  hearing  therein,  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-16888  Filed  6-24-98;  8:45  am) 

BiUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

project  No.  405-043] 

Susquehanna  Power  Company  and 
Philadelphia  Electric  Company;  Notice 
of  Petition  for  Declaratory  Order 

June  19, 1998. 

On  May  12, 1998,  the  Mayor  and  City 
Council  of  Baltimore,  Maryland 
(Baltimore)  filed  a  petition  for 
declaratory  order  and  supporting 


memorandum,  seeking  a  Commission 
order  declaring:  (1)  That  the 
Commission  has  exclusive  jurisdiction 
over  pool  elevations  and  pool 
operations  of  the  Conowingo  Project  No. 
405;  (2)  that  the  Licensees  for  the  project 
must  comply  with  all  orders  of  this 
Commission  concerning  the  project;  and 
(3)  such  further  and  other  rehef  as  the 
Commission  may  deem  appropriate. 

Baltimore's  petition  is  prompted  by 
concerns  that  water  withdrawals  it 
makes  from  the  project  reservoir  may  be 
restricted  as  a  result  of  certains  actions 
being  taken  by  the  Susquehanna  River 
Basin  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
and  other  comments,  but  only  those 
who  file  a  motion  to  intervene  may 
become  a  party  to  the  proceeding. 
Comments,  protests,  or  motions  to 
intervene  must  be  filed  by  July  27,  1998; 
must  bear  in  all  capital  letters  the  title 
"COMMENTS,"  "PROTEST,"  or 
"MOTION  TO  INTERVENE,"  as 
apphcable,  and  Project  No.  405-043. 
Send  the  filings  (original  and  8  copies) 
to:  The  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  A 
copy  of  any  filing  must  also  be  served 
on  each  representative  of  the  petitioner 
named  in  its  petition. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-16891  Filed  5-24-98;  8:45  am) 

BHJJNQ  COOE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  QT9e-64-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund 

June  19, 1998. 

Take  notice  on  June  15,  1998, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  report  of  Gas  Research  Institute 
(GRI)  refunds  made  to  its  customers. 

Transco  states  that  refunded  amounts 
were  made  to  eligible  shippers  via  Mail 
or  wire  transfer  based  on  non- 
discounted  GRI  demand  amounts  paid 
during  the  year  ended  December  31, 
1997.  The  amounts  refunded  by  Transco 
resulted  bom  refunds  made  to  Transco 
by  the  GRI. 
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Transco  states  that  copies  of  this  filing 
are  being  served  to  each  affected 
customer. 

Any  person  desiring  to  be  heard  or  to 
protest  this  Fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rule  sand  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  June  26,  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Acting  Secretary. 
(PR  Doc.  98-16889  Filed  6-24-98;  8:45  am) 

BILUNQ  COOE  S/IT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CO98-600-000] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

June  19.  1998. 

Take  notice  that  on  June  9,  1998, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora),  1575  Delucchi  Lane.  Suite 
225.  Post  Office  Box  30057.  Reno. 
Nevada  89520-3057,  filed  in  Docket  No. 
CP98-600-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  (18  CFR 
157.205,  157.211)  under  the  Natural  Gas 
Act  (NGA)  for  authorization  to  operate 
an  existing  tap,  meter  station  and 
appurtenant  facilities  constructed  under 
the  authorization  of  Section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
in  Washoe  County,  Nevada,  for 
transportation  services  by  Tuscarora, 
under  Tuscarora's  blanket  certificate 
issued  in  Docket  No.  CP93-685-000, 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

"Tuscarora  proposes  to  operate  the 
existing  6-inch  tap.  meter  and 
appurtenant  facilities  to  serve  U.S. 
Gypsiun  Company's  (USGC)  Empire 
plant.  It  is  stated  that  USGC  has  recently 
converted  its  Empire  plant  to  bum 
natural  gas  rather  than  fuel  oil  as  the 


primary  fuel  in  its  wallboard 
manufacturing  process.  Tuscarora  states 
that  it  has  been  transporting  up  to  1,550 
Dt  equivalent  of  natural  gas  per  day  to 
USGC  under  its  Section  311 
authorization.  The  cost  of  the  proposed 
facilities  is  estimated  at  $134.  000.  It  is 
stated  that  USGC  has  constructed 
approximately  64  miles  of  6-inch 
pipeline  to  connect  its  Empire  plant  to 
Tuscarora's  pipeline,  and  that  Tuscarora 
plans  to  purchase  up  to  26  miles  of  this 
line  and  will  seek  Commission 
authorization  for  acquisition  and 
operation.  It  is  further  asserted  that  no 
customers  of  Tuscarora  have  been  or 
will  be  adversely  affected  by  the 
proposed  authorization  for  the  facilities 
and  that  such  authorization  will  have  no 
effect  on  Tuscarora's  ability  to  make 
deliveries  to  its  existing  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
1547.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Acting  Secretary. 
(PR  Doc.  98-16885  Filed  6-24-98;  8:45  am) 

WLUNG  CO06  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP36-809-000.  et  al.  and 
CP96-81 0-000] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
the  Proposed  Maritimes  Phase  II 
Project 

June  19.  1998 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  final 
environmental  impact  statement  (FEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Maritimes  &  Northeast 
Pipeline,  L.L.C.  in  the  above-references 


dockets  and  referred  to  as  the  Maritimes 
Phase  II  Project. 

The  staff  prepared  the  FEIS  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures  as  proposed  and 
recommended,  would  have  limited 
adverse  environmental  impact. 

The  FEIS  assesses  the  potential 
environmental  effects  of  construction 
and  operation  of  the  following  facilities 
in  Maine: 

•  A  total  of  about  347.0  miles  of 
pipeline,  consisting  of  200.1  miles  of 
24-  and  30-inch-diameter  mainline 
between  Westbrook  in  York  County  and 
Woodland  (Baileyville)  in  Washington 
County,  and  five  laterals  totaling  146.9 
miles  of  4-  to  16-inch-diameter 
pipeline; 

•  About  31,160  horsepower  of  new 
compression  at  two  new  compressor 
stations; 

•  Twelve  new  meter  stations;  and 

•  Associated  aboveground  facilities, 
including  35  block  valves  and  remote 
blow-off  valves. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  440,000  thousand 
cubic  feet  per  day  of  natural  gas  to 
existing  and  new  natural  gas  markets  in 
Maine  and  the  northeast.  These  natural 
gas  supplies  would  come  from  new 
reserves  being  developed  in  offshore 
Nova  Scotia,  Canada. 

The  ITEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.. 
Washington.  D.C.  20426.  (202)  208- 
1371. 

A  limited  number  of  copies  are 
available  at  this  location. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups,  interested 
individuals,  newspapers,  and  parties  to 
this  proceeding. 

In  accordance  with  Council  of 
Environmental  Quality  (CEQ) 
regulations  implementing  National 
Environmental  Policy  Act,  no  agency 
decision  on  the  proposed  action  may  be 
made  until  30  days  after  the  U.S. 
Environmental  Protection  Agency 
pubHshes  a  notice  of  availability  of  the 
FEIS.  However,  the  CEQ  regulations 
provide  an  exception  to  this  rule  on 
timing  when  an  agency  decision  is 
subject  to  a  formal  internal  appeal 
process  which  allows  other  agencies  or 
the  public  to  make  their  views  known. 
In  such  cases,  the  agency  decision  may 
be  made  at  the  same  time  that  the  notice 
of  the  FEIS  is  published,  allowing  both 
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appeal  periods  to  run  concurrently. 
Should  the  Commission  issue  Maritimes 
a  Certificate  for  the  proposed  action,  it 
would  be  subject  to  a  30-day  rehearing 
period. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  20a-lG88. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-16897  Filed  6-24-98;  8:45  am) 

BILUNQ  CODE  (717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-1 53-004] 

Southern  Natural  Gas  Company; 
Notice  of  Availability  of  the  Draft 
Supplement  to  the  Final  Environmental 
Impact  Statements  for  the  Proposed 
Amended  North  Alabama  Pipeline 
Project 

June  19,  1998. 

The  Staff  of  the  Federal  Energy  » 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  Draft 
Supplement  to  the  Final  Environmental 
Impact  Statement  (Supplement)  for  the 
North  Alabama  Pipeline  Project  and  it 
addresses  the  environmental  impact  of 
the  amended  natural  gas  pipeline 
project  proposed  by  Southern  Natural 
Gas  Company  (Southern)  in  the  above- 
referenced  docket. 

The  staff  prepared  the  Supplement  to 
satisfy  the  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  the  Amended  North 
Alabama  Pipeline  Project  would  result 
in  limited  adverse  environmental 
impact  if  it  is  constructed  as  planned 
and  with  the  additional  mitigation 
recommended  in  this  Supplement.  This 
document  supplements  the  North 
Alabama  Pipeline  Project  Final 
Environmental  Impact  Statement  (FEIS) 
that  was  noticed  by  the  U.S. 
Envirorunental  Protection  Agency  in  the 
Federal  Register  on  May  30,  1997.  The 
Supplement  only  examines  the  route 
changes  north  of  milepost  95.25  (about 
milepost  91.2  of  the  route  previously 
studied  in  the  FEIS).  There  are  no 
changes  in  the  facilities  south  of 
milepost  95.25. 


The  Supplement  assesses  the 
potential  environmental  effects  of 
construction  and  operation  of  the 
following  Southern  facilities: 

•  About  27.1  miles  of  interstate 
natural  gas  pipeline  (26.9  miles  of  16- 
inch-diameter  pipeline  and  0.2  mile  of 
12-inch-diameter  pipeUne);  and 

•  Two  new  meter  stations,  and 
related  facilities. 

Facilities  required  by  two  local 
distribution  companies  to  receive 
natural  gas  from  Southern  are  also 
examined. 

The  purp>ose  of  Southern's  proposed 
facilities  would  be  to  transport  a  total  of 
69,000  thousand  cubic  feet  per  day  of 
natural  gas  to  one  existing  and  two  new 
customers  in  northern  Alabama. 

Comment  Procedure 

Written  Comments 

Any  person  wishing  to  comment  on 
the  Supplement  may  do  so.  Please 
carefully  follow  these  instructions  to  • 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Reference  Docket  No.  CP96-153- 
004; 

•  Send  two  copies  of  your  comments 
to:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Room  lA, 
Washington,  D.C.  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch  H,  PR 
11.2;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  August  10,  J  998. 

Public  Meeting  Schedule 

A  public  meeting  to  receive  comments 
on  the  Supplement  will  be  held  on  July 
30,  1998  at  7:00  p.m.  at  the:  Hartselle 
Civic  Center,  406  Nanceford  Road, 
Hartselle,  AL  35640. 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  Supplement. 
Anyone  who  would  like  to  speak  at  the 
public  meeting  may  get  on  the  speakers 
Ust  by  signing  up  at  the  public  meeting. 
Priority  will  be  given  to  persons 
representing  groups.  A  transcript  will  be 
made  of  the  meeting. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigate,  and  modifications  are  made 


to  the  draft  Supplement,  a  final 
Supplement  will  contain  the  staffs 
responses  to  timely  comments  received 
on  the  draft  Supplement. 

The  Supplement  has  been  placed  in 
the  public  files  of  the  FERC  and  is 
available  for  public  inspection  at: 
Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E..  Room  2A. 
Washington,  D.C.  20426,  (202)  208- 
1371. 

A  limited  number  of  copies  are 
available  at  this  location. 

Copies  of  the  Supplement  have  been 
mailed  to  Federal,  state,  and  local 
agencies,  public  interest  groups, 
interested  individuals,  newspapers,  and 
parties  to  this  proceeding.  Comments 
will  be  considered  by  the  Commission 
but  will  not  serve  to  make  the 
commentor  a  party  to  the  proceeding. 
Any  person  may  file  a  timely  motion  to 
intervene  during  the  comment  period  on 
the  basis  of  the  Commission  staff's  draft 
Supplement  (see  18  CFR  380.106  and 
385.214).  You  do  not  need  intervenor 
status  to  have  your  comments 
considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 
David  P.  Boergen, 
Acting  Secretary. 
IFR  Doc.  98-16884  Filed  fr-24-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Pro^t  Nos.  26»»-001,  2019-017,  11452- 
000, 11593-002,  and  11477-000  California] 

Utica  Power  Authority  and  Northern 
California  Power  Agency;  Notice  of 
Intent  to  Conduct  Public  Scoping 
Meetings  and  Site  Visit 

June  19. 1998. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  received 
applications  from  Utica  Power 
Authority  and  Northern  California 
Power  Agency  (applicants)  to  relicense 
the  Angels,  Utica,  and  Upper  Utica 
Projects  as  follows: 


Project  No. 

Project  name 

Applicant 

—2699-001  _ 

—2019-017 

Angels „ „.......„ „ „.. 

Utica 

Utica  Power  Authority. 
Utica  Power  Authority. 

1 1 452-000  

1 1 477-000  ....„ _ 

Angels 

Utica 

Northern  California  Power  Agency. 
Northern  California  Power  Agency. 
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Project  No. 


Project  name 


Upper  Utica 


Applicant 


hiorthern  California  Power  Agency. 


The  projects  are  located  in  Calaveras, 
Alpine,  and  Toulumne  Counties, 
California.  The  Commission  will  hold 
agency  and  public  scoping  meetings  on 
July  22,  and  23,  1998,  for  preparation  of 
an  Environmental  Assessment  (EA) 
under  the  National  Environmental 
Policy  Act  (NEPA)  for  the  issuance  of 
licenses  for  the  projects. 

Scoping  Meetings 

FERC  staff  will  conduct  one  agency 
scoping  meeting  and  two  public 
meetings.  The  agency  scoping  meeting 
will  focus  on  resource  agencies  and 
non-governmental  organizations  (NGOJ 
concerns,  while  the  public  scoping 
meetings  are  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  all  the  meetings,  and  to 
assist  the  staff  in  identifying  the  scope 
of  the  environmental  issues  that  should 
be  analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Agency  Meeting 

Wednesday.  July  22,  1998,  10:00  am. 
Bret  Harte  High  School,  Music  Room, 
364  Murphys  Grade  Road,  Angels 
Camp,  California 

Public  Meetings 

Wednesday,  July  22.  1998  7:00  pm.  Bret 
Harte  High  School  Music  Room,  364 
Murphys  Grade  Road,  Angels  Camp, 
CaUfomia 

Thursday,  July  23, 1998,  7:00  pm.  Bear 
Valley  Lodge,  3  Bear  Valley  Road, 
Bear  Valley,  California 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  at  the  meetings  to  the  parties 
on  the  Commission's  mailing  list. 
Copies  of  the  SDl  also  will  be  available 
at  the  scoping  meetings. 

Site  Visit 

The  applicants  and  Commission  staff 
will  conduct  project  site  visits  as 
follows: 

Angels  and  Utica  Projects 

Tuesday,  July  21,  1998  9:00  am. 

Meet  in  front  of  the  Utica  Power 
Authority  Building.  1168  Booster  Way. 
Angels  Camp.  California. 

Thos6  interested  in  participating 
should  contact  Mr.  Dennis  Dickman  at 
(209)  754-4230  in  advance. 


Upper  Utica  Project 

Thursday.  July  23.  1998  10:00  am. 

Meet  in  front  of  the  Bear  Valley 
Lodge,  3  Bear  Valley  Road,  Bear  Valley, 
California. 

Those  interested  in  participating 
should  contact:  Mr.  Hari  Modi  at  (916) 
781-4204  in  advance. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend.  All  participants  are 
responsible  for  their  own  transportation 
to  the  sites. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  enviromnental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from,  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of.  the  staffs 
preliminary  views;  (4)  determine  the 
relative  depth  of  analysis  for  issues  to  be 
addressed  in  the  EA;  and  (5)  identify 
resources  issues  that  are  of  lesser 
importance,  and.  therefore,  do  not 
require  detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  projects.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  clearly  identify 
themselves  for  the  record.  Speaking 
time  for  attendees  at  the  meetings  will 
be  determined  before  the  meeting,  based 
on  the  number  of  persons  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakers  will  be  provided  at  least  5 
minutes  to  present  their  views. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 


Washington,  D.C.  20426,  not  later  than 
August  24, 1998.  All  filings  should 
contain  an  original  and  eight  copies, 
and  must  clearly  show  at  the  top  of  the 
first  page  the  project  names(s)  and 
project  number(s). 

For  further  information,  please  contact 
Hector  M.  Perez  at  (202)  219-2843. 
David  P.  Boergers. 
Acting  Secretary. 

|FR  Doc.  98-16880  Filed  6-24-98;  8:45  am] 
MLUNG  CODE  (717-01-11* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-6116-6] 

Notice  of  National  Strategy  for  the 
Development  of  Regional  Nutrient 
Criteria 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  National  Strategy  for 
the  Development  of  Regional  Nutrient 
Criteria,  and  request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availabiUty  of  a  National  Strategy  for  the 
Development  of  Regional  Nutrient 
Criteria.  The  Strategy  describes  the 
aspproach  the  Agency  is  taking  to 
develop  scientific  information  relating 
to  nutrient  overenrichment  of  the 
Nation's  surface  waters  and  to  working 
with  States  to  assure  that  State  water 
qualify  standards  reflect  this  nutrient 
information. 

This  Strategy  has  been  through 
Agency  review  and  external  peer 
review.  If  you  have  comments  on  this 
document  please  provide  them  to  the 
address  below.  They  will  be  addressed 
in  future  updates  of  the  Strategy. 
DATES:  Written  comments  should  be 
submitted  to  the  person  listed  by  August 
24, 1998. 

Comments  should  be  sent  to:  Nicholas 
A.  Baer,  Health  and  Ecological  Criteria 
Division  (4304).  Office  of  Science  and 
Technology.  Office  of  Water.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washington.  DC  20460. 

ADDRESSES:  This  notice  contains  a 
summary  of  the  National  Strategy  for  the 
Development  of  Regional  Nutrient 
Criteria.  Copies  of  the  complete 
document  or  a  fact  sheet  summarizing 
the  Strategy  may  be  obtained  from  the 
U.S.  Environmental  Protection  Agency, 
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National  Center  for  Environmental 
Publication  and  Information,  11029 
Kenwood  Road,  Bldg.  5,  Cincinnati, 
Ohio  45242;  fax  1-513-489-8695  or  1- 
800-490-9198.  The  fact  sheet  and  the 
Strategy  are  also  available  on  the 
Internet  at  http://wwrw.epa.gov/ 
ncepihom/orderpub.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cantilli,  Health  and  Ecological 
Criteria  Division  (4304),  Office  of 
Science  and  Technology.  Office  of 
Water,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington. 
DC  20460.  (202)  260-5546,  Fax  (202) 
260-1036,  email: 
cantilli. robert@epamail.epa. gov 
SUPPLEMENTARY  INFORMATION: 

Background 

Nutrients  are  essential  to  the  health 
and  diversity  of  surface  waters.  In 
excess  amounts,  however,  nutrients 
cause  hypereutrophication  resulting  in 
an  overabundance  of  primary  producers 
and  decline  of  the  biological  community 
as  well  as  potential  human  health  risks. 
The  National  Water  Quality  Inventory 
1996  Report  to  Congress  cites  nutrients 
(nitrogen  and  phosphorus)  as  one  of  the 
leading  causes  of  water  quality 
impairment  in  our  Nation's  rivers,  lakes 
and  estuaries.  Nutrients  have  also  been 
implicated  with  the  large  hypoxic  zone 
in  the  Gulf  of  Mexico,  and  Pfiesteria- 
induced  fish  kills  and  human  health 
problems  in  the  coastal  waters  of  several 
East  Coast  States  as  well  as  events  in  the 
Gulf  States. 

Nutrient  Strategy 

A  number  of  States  have  identified 
the  specific  concentration  levels  at 
which  nutrient  overenrichment  occurs 
in  their  waters,  but  many  States  have 
not  adopted  such  nutrient  criteria  into 
their  State  water  quality  standards.  As  a 
result,  nutrient  overenrichment 
problems  are  underestimated  and  the 
response  authorities  of  the  Clean  Water 
Act  and  other  laws  are  not  fully 
engaged.  This  Strategy  describes  the 
approach  EPA  will  take  for  development 
of  scientific  information  relating  to 
nutrients  (i.e.,  water  quality  criteria 
pursuant  to  Section  304(a)  of  the  Clean 
Water  Act)  and  to  working  with  States 
to  assure  adoption  of  nutrient  criteria 
into  State  water  quality  standards 
pursuant  to  Section  303(c)  of  the  Clean 
Water  Act. 

The  major  elements  of  this  strategy 
include: 

•  Use  of  regional  and  waterbody-type 
approach  for  the  development  of 
nutrient  water  quality  criteria. 

•  Development  of  technical  guidance 
doctxments  that  will  serve  as  "user 
manuals"  for  assessing  trophic  state  and 


developing  nutrient  criteria  specific  to  a 
region  and  waterbody-type.  These 
guidance  documents  will  establish 
nutrient  water  quality  criteria  in  the 
form  of  numerical  regional  target  ranges. 
EPA  expects  States  and  Tribes  to  use 
these  criteria  as  a  basis  for  the 
development  of  nutrient  provision  of 
water  quality  standards.  These  water 
quality  standards  will  provide  a  basis 
for  a  range  of  pollution  control  activities 
including  NPDES  permits  and  total 
maximum  daily  loads  (TMDLs). 

•  Establishment  of  a  EPA  National 
Nutrient  Team  with  Regional  Nutrient 
Coordinators  to  development  regional 
databases  and  to  promote  State  and 
Tribal  involvement. 

•  Monitoring  and  evaluation  of  the 
effectiveness  of  nutrient  management 
programs  as  they  are  implemented. 

Regional  and  Waterbody-Type 
Approach 

There  is  a  great  deal  of  variability  in 
nutrient  levels  and  nutrient  responses 
throughout  the  country.  This  natural 
variability  is  due  to  differences  in 
geology,  climate  and  waterbody  type. 
For  these  reasons,  EPA's  custom  of 
developing  water  quality  criteria 
guidance  in  the  form  of  single  numbers 
for  nationwide  application  is  not 
appropriate  for  nutrients.  EPA  believes 
that  distinct  geographic  regions  and 
types  of  aquatic  ecosystems  need  to  be 
evaluated  differently  and  that  criteria 
specific  to  those  regions  and  ecosystems 
need  to  be  developed. 

Waterbody-Type  Technical  Guidance 

An  essential  technical  element  of  this 
strategy  will  be  waterbody-type 
guidance  documents  describing  the 
techniques  for  assessing  the  trophic 
state  of  a  waterbody  and  methodologies 
for  developing  regional  nutrient  criteria. 
In  addition,  each  technical  document 
will  provide  criteria  guidance  under 
section  304(a)  of  the  Clean  Water  Act  in 
the  form  of  Regional  numerical  target 
ranges  for  phosphorus,  nitrogen,  and 
other  nutrient  endpoints.  EPA  expects 
States  and  Tribes  to  use  these  target 
ranges  as  the  basis  for  adopting  nutrient 
criteria  into  water  quality  standards  in 
the  absence  of  more  site-specifically 
developed  water  quality  criteria  and 
standards.  EPA  intends  to  use  State 
databases  to  develop  these  regional 
target  ranges,  supplemented  with  new 
regional  case  studies  and  demonstration 
projects  to  provide  additional 
information.  EPA  intends  to  complete 
these  technical  guidance  documents  by 
the  end  of  the  year  2001. 


Revision  of  State  Water  Quality 
Standards 

As  technical  guidance  is  developed 
and  regional  nutrient  ranges  are 
established,  EPA  expects  States  and 
Tribes  to  revise  water  quality  standards 
to  include  appropriate  regional  nutrient 
criteria  by  waterbody  type.  Once 
adopted  as  part  of  State  or  Tribal  water 
quality  standards,  the  nutrient  values 
become  the  basis  for  making  many 
management  decisions  to  reduce  the 
overenrichment  of  our  nation's  waters, 
e.g.,  through  the  TMDL  and  NPDES 
permitting  processes.  These  values  used 
together  with  best  management 
practices  (BMPs)  and  other  management 
techniques  should  form  the  basis  of  a 
State  management  program  for 
nutrients. 

EPA  expects  all  States  and  Tribes  to 
adopt  and  implement  numerical 
nutrient  criteria  into  their  water  quality 
standards  by  December  31.  2003.  States 
and  Tribes  may  accomplish  this  by 
developing  their  own  regional  criteria 
values  in  watersheds  where  applicable 
data  are  available  or  by  using  the  EPA 
target  nutrient  ranges.  EPA  will  review 
the  new  or  revised  standards  under 
Section  303(c)(3)  of  the  Clean  Water 
Act.  If  EPA  disapproves  the  new  or 
revised  standard  submitted  by  a  State  or 
Tribe  (e.g.,  because  EPA  determines  that 
it  is  not  scientifically  defensible  or  is 
not  protective  of  designated  uses),  or  if 
EPA  determines  that  a  new  or  revised 
nutrient  standard  is  necessary  for  a  State 
or  Tribe  (e.g..  because  EPA  determines 
that  the  State  or  Tribe  has  not 
demonstrated  reasonable  progress 
toward  developing  numerical  nutrient 
standards).  EPA  will  initiate  rulemaking 
to  promulgate  nutrient  criteria 
appropriate  to  the  region  and  waterbody 
types.  Any  resulting  water  quality 
standard  would  apply  until  the  State  or 
Tribe  adopts  and  EPA  approves  a 
revised  standard. 

National  and  Regional  Nutrient  Teams 

EPA  will  provide  additional  technical 
and  financial  assistance  to  the  Regions 
and  States  to  accelerate  the 
development  of  nutrient  criteria.  This 
will  include  the  establishment  of  a 
National  Nutrient  Team  which  includes 
coordinators  from  each  EPA  Region.  The 
Regional  Coordinator  will  foster  the 
development  and  implementation  of 
State  projects,  databases,  nutrient 
criteria  and  standards,  and  the  award  of 
financial  assistance  to  States  and  Tribes 
to  support  these  endeavors.  Each 
coordinator  will  be  responsible  for 
nutrient  management  activities  for  her/ 
his  Region  and  its  member  States  and 
Tribes  consistent  with  decisions  of  the 
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national  nutrient  program.  It  is  expected 
that  each  Regional  coordinator  will  form 
their  own  teams  which  include  State 
and  Tribal  representatives  and  other 
federal  and  local  representatives,  as 
needed,  to  develop  nutrient  databases 
and  nutrient  target  ranges. 

Monitoring  and  Evaluation 

Once  regulatory  controls  are  in  place. 
EPA  and  the  States/Tribes  will  need  to 
evaluate  their  effectiveness.  The 
databases  and  monitoring  systems, 
together  with  the  derived  criteria, 
should  be  used  to  assess  actual  progress 
toward  eliminating  overenrichment 
conditions. 

Dated:  June  18, 1998. 
Robert  Perciasepe, 

Assistant  Administrator  for  Water. 

[FR  Doc.  98-16941  Filed  &-24-98;  8:45  am] 

WLUNQ  CODE  6S40-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections;  Comments  Requested 

June  18,  1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  thi^^^-v..^, 
opportunity  to  comment  orl  the 
following  proposed  and/or  ^ontiiuiing 
information  collections,  as  Quired  by 
the  Paperwork  Reduction  Acjaf  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commissions  burden 
estimates;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  FCC  is  reviewing  the  follovkring 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320. 
authority  delegated  to  the  Commission 


by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  August  24.  1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Jerry 
Cowden  Conway.  Federal 
Communications  Commission,  Room 
234.  1919  M  St..  N.W..  Washington.  DC 
20554  or  via  internet  to 
jcowden@fcc.gov. 

FOR  FUTTTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Jerry 
Cowden  at  202-418-0447  or  via  internet 
at  jcowden@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0228. 

Title:  Section  80.59  Compulsory  ship 
station. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  non- 
profit institutions,  state  and  local 
governments. 

Number  of  Respondents:  200. 

Estimated  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  400  hours. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  The  requirement 
contained  in  this  rule  section  is 
necessary  to  implement  the  provisions 
of  section  362(b)  of  the  Communications 
Act  of  1934.  as  amended,  which  permits 
the  Commission  to  waive  the  required 
annual  inspection  of  certain  oceangoing 
ships  for  up  to  30  days  beyond  the 
expiration  date  of  a  vessel's  radio  safety 
certificate,  upon  a  finding  that  the 
public  interest  would  be  served.  The 
information  is  used  by  the  Engineer  in 
Charge  of  FCC  Field  Offices  to 
determine  the  eligibility  of  a  vessel  for 
a  waiver  of  the  required  annual  radio 
station  inspection. 

OMB  Approval  Number:  3060-0265. 

Title:  Section  80.868  Card  of 
instructions. 

Form  No.:  N/A. 

Type  of  Revievtr:  Extension  of  existing 
collection'. 

Respondents:  Businesses  or  other  for- 
profit,  state,  local  or  tribal  government, 
not-for-profit  institutions. 

Number  of  Respondents:  3,000. 

Estimated  Time  Per  Response:  1  hour 
per  response. 

Total  Annual  Burden:  300  hours. 

Frequency  of  Response:  On  occasion. 


Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  this  rule 
section  is  necessary  to  insure  that 
radiotelephone  distress  procedures  are 
readily  available  to  the  radio  operator 
on  board  certain  vessels  (300-1600  gross 
tons)  required  by  the  Communications 
Act  of  1934,  as  amended,  or  the 
International  Convention  for  Safety  of 
Life  at  Sea  to  be  equipped  with  a 
radiotelephone  station.  The  information 
is  used  by  a  vessel  radio  operator  during 
ein  emergency  situation,  and  is  designed 
to  assist  the  radio  operator  to  utilize 
proper  distress  procedures  during  a  time 
when  he  or  she  may  be  subject  to 
considerable  stress  or  confusion. 

Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

[FR  Doc.  98-16829  Filed  6-24-98;  8:45  am) 

BILUNQ  COOE  STIS-OI-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

F*ursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:31  a.m.  on  Monday,  June  22,  1998, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove.  Jr., 
seconded  by  Director  Julie  L.  Williams 
(Acting  Comptroller  of  the  Currency), 
and  concurred  in  by  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(9)(B)  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(9)(B) 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W..  Washington, 
D.C. 

Dated:  |une  22. 1998. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best. 

Assistant  Executive  Secretary. 
IFR  Doc.  98-17024  Filed  &-22-98;  4:57  am] 

WLUNQ  CODE  a714-01-M 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agr8ement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  224-200993-001 

Title:  Oakland-Yang  Ming  Terminal  Use 

Agreement 
Parties: 

Port  of  Oakland  Yang  Ming  Marine 
Transport  Corporation 

Synopsis:  The  proposed  amendment 
allows  Yang  Ming's  cargo  handled  at 
Howard  Terminal  to  and  from  Cosco 
vessels  to  be  treated  as  Yang  Ming's 
cargo  being  handled  at  Seventh  Street 
Terminal  to  and  from  Yang  Ming 
vessels.  Cosco's  cargo  handled  at 
Seventh  Street  Terminal  to  and  from 
Yang  Ming  vessels  will  be  treated  as 
Cosco  cargo  being  handled  at  Howard 
Terminal.  The  term  of  the  agreement 
continues  to  run  through  May  1,  2001. 

Dated:  June  19, 1998. 

By  Order  of  the  Federal  Maritime 
Conunission. 
loseph  C.  Polking, 
Secretary. 
IFR  Doc.  9»-16903  Filed  6-24-98;  8:45  am] 

BILUNO  CX>OE  S730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean 
freights  forwarders  pursuant  to  section 
19  of  the  Shipping  Act  of  1984  (46 
U.S.C.  app.  1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

IFS  Film  Services.  Inc.,  6521  NW  87th 
Avenue.  Miami,  FL  33178.  Officer: 
Mayde  C.  Montesano,  Director. 


Dated:  )une  22,  1998. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  98-16902  Filed  6-24-98;  8:45  am] 

BaXMQ  COOC  t730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  19.  1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  90  Hennepin  Avenue. 
P.O.  Box  291,  Minneapolis.  Minnesota 
55480-0291: 

1 .  Community  Bank  Minnesota 
Employee  Stock  Ownership  Plan, 
Owatonna.  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  an 
additional  9.57  percent,  for  a  total  of 
29.70  percent,  of  the  voting  shares  of 
Owatonna  Bancshares.  Inc..  Owatonna, 
Minnesota,  and  thereby  indirectly 
acquire  Community  Bank  Minnesota. 
Owatonna,  Minnesota. 

2.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Star  Bancshares,  Inc.. 
Austin,  Texas,  and  thereby  indirectly 
acquire  Star  Bancshares  of  Nevada,  Inc., 


Carson  City,  Nevada,  and  First  State 
Bank,  Austin,  Texas. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Independent  Bankshares,  Inc., 
Abiliene.  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Azle  Bancorp, 
Azle,  Texas,  and  thereby  indirectly 
acquire  Azle  Holdings,  Inc.,  Azle,  Texas, 
and  Azle  State  Bank,  Azle,  Texas. 

2.  McLaughlin  Bancshares,  Inc.,  Ralls, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  First  Petersburg 
Bancshares,  Inc.,  Petersburg.  Texas,  and 
thereby  indirectly  acquire  First  State 
Bank.  Petersburg,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une  19,  1998. 
Robert  deV.  Frierion, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-16836  Filed  6-24-98;  8:45  am) 

BtLLMQ  CODE  a210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-16-08] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CJXl  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  vmtten 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1 .  Breast  Cancer  Incidence  in  an 
Occupational  Cohort  Exposed  to 
Ethylene  Oxide  and  in  an  Occupational 
Cohort  Exposed  to  Polychlorinated 
Biphenyls  (0920-0366)— National 
Institute  forOccupational  Safety  and 
Health  (NIOSH)— Extension— Breast 
cancer  is  the  most  common  incident 
cancer  among  U.S.  women,  and  the 
second  leading  cause  of  cancer  mortality 
in  U.S.  women.  Increasing  numbers  of 
women  are  employed  outside  the  home, 
yet  few  studies  of  breast  cancer  etiology 
have  addressed  occupational  and 
environmental  chemical  exposures,  and 
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many  cancer  studies  of  industrial 
cohorts  have  excluded  women.  This 
study  will  provide  information 
concerning:  (1)  the  incidence  of  breast 
cancer  in  a  cohort  of  women  exposed  to 
ethylene  oxide  (ETO),  and  (2)  the 
incidence  of  breast  cancer  in  a  cohort  of 
women  exposed  to  polychlorinated 
biphenyls  (PCBs).  Both  compounds  are 
suspected  breast  carcinogens.  These  two 
cohorts  have  been  previously  assembled 
by  NIOSH,  and  each  represents  the 
largest  and  best  defined  female  study 


cohort  in  the  U.S.  for  the  respective 
exposure. 

All  women  in  the  existing  NIOSH 
ethylene  oxide  cohort  (n=9,929)  and 
PCB  cohort  (13.736)  will  be  enrolled  in 
the  study.  For  both  cohorts,  data  from 
personnel  records  has  been  coded  into 
a  computer  file  containing  demographic, 
and  work  history  information.  This 
information  will  be  used  to  estimate 
workplace  exposures.  Vital  status  has 
been  determined  through  automated 
data  sources.  Questionnaires  are 
currently  being  mailed  to  each  living 


cohort  member  to  obtain  information  on 
breast  cancer  incidence  and  risk  factors 
for  breast  cancer.  For  deceased  cohort 
members,  next-of-kin  will  be  asked  to 
provide  this  information.  Other  record 
sources  such  as  death  certificates  and 
population-based  cancer  incidence 
registries  will  also  be  used  to  identify 
cancer  cases.  The  diagnosis  will  be 
confirmed  by  medical  records.  Each 
questionnaire  will  take  approximately 
30  minutes  to  complete.  Total  annual     . 
burden  hours  are  12,500. 


Respondents 


Numt>er  of 
respondents 


Number  of 
responses/ 
respondent 


Avg.  bur- 
den/re- 
sponse 

(in  hours) 


Total  bur- 
den 
(in  hours) 


Workers  

Medical  providers 


23,000 
2.000 


.50 
.50 


11,500 
1.000 


2.  Tests  and  Requirements  for 
Certification  and  Approval  of 
Respiratory  Protective  Devices — 42  CFR 
84— Regulation— (0920-0 1 09)— 
Extension — The  regulatory  authority  for 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  certification 
program  for  respiratory  protective 
devices  is  found  in  the  Mine  Safety  and 
Health  Amendments  Act  of  1977  (30 
U.S.C.  577a.  651  et  seq..  and  657(g))  and 
the  Occupational  Safety  and  Health  Act 
of  1970  (30  U.S.C.  3.  5.  7.  811,  842(h). 
844).  These  regulations  have,  as  their 
basis,  the  performance  tests  and  criteria 
for  approval  of  respirators  used  by 
millions  of  American  construction 


workers,  miners,  painters,  asbestos 
removal  workers,  fabric  mill  workers, 
and  fire  fighters.  In  addition  to 
benefitting  industrial  workers,  the 
improved  testing  requirements  also 
benefit  health  care  workers 
implementing  the  current  CDC 
Guidelines  for  Preventing  the 
Transmission  of  Tuberculosis. 
Regulations  of  the  Environmental 
Protection  Agency  (EPA)  and  the 
Nuclear  Regulatory  Commission  (NRC) 
also  require  the  use  df  NIOSH-approved 
respirators. 

NIOSH,  in  accordance  with 
implementing  regulations  42  CFR  84:  (1) 
Issues  certificates  of  approval  for 


respirators  which  have  met  improved 
construction,  performance,  and 
protection  requirements;  (2)  establishes 
procedures  and  requirements  to  be  met 
in  fiUng  apphcations  for  approval;  (3) 
specifies  minimum  requirements  and 
methods  to  be  employed  by  NIOSH  and 
by  applicants  in  conducting  inspections, 
examinations,  and  tests  to  determine 
effectiveness  of  respirators;  (4) 
establishes  a  schedule  of  fees  to  be 
charged  applicants  for  testing  and 
certification,  and  (5)  establishes 
approval  labeling  requirements.  Total 
annual  burden  hours  are  177.968. 


Respondents  (section/data  type) 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Average 
burden/re- 
sponse 
(in  hours) 


Total  bur- 
den 
(In  hours) 


84. 11 /Applications  

84.33/Labeling  

84.35/Modifications  .... 

84.41 /Reporting  

84.43/Record  keeping 

84.257/Labeling  

84.1103/Labeling  


56 
56 

56 
56 
56 
56 
56 


14.0 
14.0 
14.0 
14.0 
14.0 
14.0 
14.0 


63.56 

1.54 

79.45 

22.70 

56.75 

1.50 

1.50 


49.831 

1.207 

62,289 

17,797 

44,492 

1,176 

1,176 


Dated:  June  18. 1998. 
Charles  W.  GoUmar. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC).  * 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92N-0429] 

Constantine  I.  Kostas;  Denial  of 
Hearing;  Final  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  denies  a  request 


for  a  hearing  and  issues  a  final  order 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Constantine  I.  Kostas,  Nine 
Cedar  Mill  Rd..  Lynnfield,  MA  01940. 
from  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application.  FDA 
bases  this  order  on  its  finding  that  Dr. 
Kostas  was  convicted  of  felonies  under 
Federal  law  for  conduct  relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product,  and  conduct  relating  to 


UMI 


Federal  Register / Vol.  63.  No.  122 /Thursday.  June  25,  199B/ Notices 


34653 


the  regulation  of  a  drug  product  under 

the  act. 

EFFECTIVE  DATE:  June  25,  1998. 

ADDRESSES:  AppUcation  for  termination 

of  debarment  to  the  Dockets 

Management  Branch  (HFA-305),  Food 

and  Drug  Administration,  12420 

Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leanne  Cusumano,  Center  for  Drug 

Evaluation  and  Research  (HFD-7),  Food 

and  Drug  Administration,  5600  Fishers 

Lane,  Rockville.  MD  20857,  301-594- 

2041. 

SUPPLEMENTARY  INFORMATION:  -^ 

I.  Background 

Constantine  I.  Kostas,  a  former 
clinical  investigator  retained  by  a 
pharmaceutical  drug  manufacturer  to 
conduct  two  investigational  drug 
studies,  pled  guilty  and  was  sentenced 
on  October  13.  1988,  to  one  count  of 
mail  fraud  and  one  count  of  making 
false  statements  to  a  governmental 
agency.  These  are  Federal  felony 
offenses  under  18  U.S.C.  1341  and  1001, 
respectively.  These  convictions  w^re 
based  upon  Dr.  Kostas'  submission  of 
fabricated  patient  case  report  forms  to 
the  sponsor  of  investigational  drug 
studies  from  whom  Dr.  Kostas  received, 
via  the  U.S.  Postal  Service,  payments  for 
conducting  the  clinical  studies. 

On  December  14,  1992,  Dr.  Kostas 
received  a  certified  letter  from  FDA 
offering  Dr.  Kostas  an  opportunity  for  a 
hearing  on  the  agency's  proposal  to 
issue  an  order  under  the  Generic  Drug 
Enforcement  Act  (GDEA),  section 
306(a)(2)  of  the  act  (21  U.S.C. 
335a(a)(2)).  Under  section  306(a)(2)  of 
the  act,  an  individual  who  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product,  or  conduct  relating  to  the 
regulation  of  a  drug  product,  shall  be 
debarred  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  found  that  Dr.  Kostas 
was  subject  to  debarment  under  section 
306(a)(2)  of  the  act  because  he  had  been 
convicted  of  Federal  felony  offenses  for 
conduct  related  to  drug  product 
development,  approval,  and  regulation. 

The  certified  letter  informed  Dr. 
Kostas  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials,  but  must  present  specific  facts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  certified  letter  further 
nodfied  Dr.  Kostas  that  if  it  conclusively 
appeared  from  the  face  of  the 


information  and  factual  analysis  in  his 
request  for  a  hearing  that  there  was  no 
genuine  and  substantial  issue  of  fact 
that  precluded  the  order  of  debarment, 
FDA  would  enter  summary  judgment 
against  him  and  deny  his  request  for  a 
hearing  in  accordance  with  procedures 
set  forth  at  part  12  (21  CFR  part  12). 

Dr.  Kostas  requested  a  hearing  in  a 
letter  dated  February  12, 1993,  based 
upon  three  grounds.  His  request,  in  its 
entirety,  states: 

Dr.  Kostas,  by  his  attorney,  requests  a 
hearing  on  the  following  grounds: 

(1)  The  law,  as  applied  to  Dr.  Kostas, 
violates  the  expost  facto  clause  of  the 
Constitution  of  the  United  States.  Art.  I,  Sec. 
9,  cl.  3  of  the  Constitution.  Debarment  is,  in 
effect,  a  criminal  forfeiture  and  an  increased 
punishment  which  could  not  have  been 
imposed  at  the  time  of  Dr.  Kostas'  conviction. 

In  addition.  Dr.  Kostas'  offer  of  plea  of 
guilty  to  the  criminal  charges  was  tendered 
and  accepted  with  no  mention  of  P.L.  102- 
282  [GDEAj;  and 

(2)  The  pleas  of  guilty  which  prompted 
your  letter  of  December  9, 1992,  were  l)ased 
upon  conduct  last  occurring  in  1985.  The 
conduct  was  not  discovered  by  the 
government,  but  was  reported  voluntarily  by 
Dr.  Kostas.  In  addition.  Dr.  Kostas 
immediately,  that  is  in  1985,  returned  all 
funds  to  (the  pharmaceutical  company).  The 
pleas  of  guilty  did  not  result  in  any 
incarceration  and  Dr.  Kostas  did  not  lose  his 
license  to  practice.  Since  in  excess  of  seven 
years  has  passed,  applicaUon  of  21  U.S.C. 

§  335a  would  be  violative  of  both  the  ex  post 
facto  and  due  process  clauses  of  the 
Constitution. 

(3)  Dr.  Kostas  hereby  incorporates  all  of  the 
reasons  in  the  preceding  paragraph  and  states 
additionally  that  precepts  of  constitutional 
law  require  statutes  such  as  21  U.S.C.  §  335a 
to  be  applied  prospectively  and  with  the  rule 
of  lenity. 

For  all  of  the  foregoing  reasons,  pursuant 
to  21  C.F.R.  §  12.22.  Dr.  Kostas  requests  a 
hearing  on  the  above  issues.  Undersigned 
contemplates  that  briefing  of  issues  and 
argument  may  be  necessary,  insofor  as  the 
facts  are  not  in  dispute. 

Although  Dr.  Kostas  concedes  that  he 
was  convicted  of  felonies  under  Federal 
law  and  that  no  facts  are  in  dispute,  he 
argues  that  FDA's  proposal  to  debar  him 
is  unconstitutional.  The  Deputy 
Commissioner  for  Operations  has 
considered  Dr.  Kostas'  claims  and.  for 
the  reasons  discussed  below,  concludes 
that  they  are  unpersuasive  and  fail  to 
raise  a  genuine  and  substantial  issue  of 
fact  requiring  a  hearing. 

11.  Dr.  Kostas'  Claims  in  Support  of  His 
Hearing  Request 

A.  The  Ex  Post  Facto  Argument 

In  his  hearing  request.  Dr.  Kostas 
argues  that  the  ex  post  facto  clause  of 
the  U.S.  Constitution  prohibits  FDA 
from  retrospectively  applying  section 
306(a)(2)  of  the  act  to  him.  He  states  that 


"debaiment  is,  in  effect,  a  criminal 
forfeiture  and  an  increased  punishment 
which  could  not  have  been  imposed  at 
the  time  of  Dr.  Kostas'  conviction." 

An  ex  post  facto  law  is  one  that 
reaches  back  to  punish  acts  that 
occurred  before  enactment  of  the  law  or 
that  adds  a  new  punishment  to  one  that 
was  in  effect  when  the  crime  was 
committed.  [Ex  Parte  Garland,  4  Wall. 
333,  377.  18  L.  Ed.  366  (1866);  Collins 
V.  Youngblood.  497  U.S.  37  (1990).) 

Dr.  Kostas'  argument  that  application 
of  the  mandatory  debarment  provisions 
of  the  act  is  prohibited  by  the  ex  post 
facto  clause  is  unpersuasive.  because 
the  intent  of  debarment  is  remedial,  not 
punitive.  Congress  created  the  GDEA  in 
response  to  findings  of  fraud  and 
corruption  in  the  generic  drug  industry. 
Both  the  language  of  the  GDEA  and  its 
legislative  history  reveal  that  the 
purpose  of  the  debarment  provisions  set 
forth  in  the  GDEA  is  "to  restore  and 
ensure  the  integrity  of  the  abbreviated 
new  drug  application  approval  process 
and  to  protect  the  public  health."  (See 
section  1.  Pub.  L.  102-282,  GDEA  of 
1992.)  In  a  suit  challenging  a  debarment 
order  issued  by  FDA  (58  FR  69368, 
December  30, 1993),  the 
constitutionality  of  the  debarment 
provision  was  upheld  against  a 
challenge  under  the  ex  post  facto  clause. 
The  reviewing  court  affirmed  the 
remedial  character  of  debarment: 

Without  question,  the  GDEA  serves 
compelling  governmental  interests  unrelated 
to  punishment.  The  punitive  effects  of  the 
GDEA  are  merely  incidental  to  its  overriding 
purpose  to  safeguard  the  integrity  of  the 
generic  drug  industry  while  protecting  public 
health. 

[Bae  V.  Shalala.  44  F.3d  489,  493  (7th 
Cir.  1995);  see  also  DiCola  v.  Food  and 
Drug  Administration.  77  F.3d  504  (D.C. 
Cir.  1996).)  Because  the  intent  of  the 
GDEA  is  remedial  rather  than  punitive, 
Dr.  Kostas'  argument  that  the  GDEA 
violates  the  ex  post  facto  clause  must 
fail.  (See  Bae  v.  Shalala.  44  F.3d  at  496- 
497.) 

Dr.  Kostas  also  states  that  his  "offer  of 
plea  of  guilty  to  the  criminal  charges 
was  tendered  and  accepted  with  no 
mention  or  contemplation  of 
[debarment]."  It  is  not  the  function  of 
the  plea  agreement  to  provide  notice  of 
any  subsequent  civil  or  administrative 
actions.  Nor  do  the  terms  of  the  plea 
agreement  preclude  subsequent  civil  or 
administrative  actions  against  Dr. 
Kostas.  Therefore,  Dr.  Kostas'  claim  that 
the  plea  agreement  does  not  mention 
debarment  fails  to  raise  a  genuine  and 
substantial  issue  of  fact. 

B.  The  Due  Process  Argument 

Dr.  Kostas  argues  that,  because  his 
debarment  is  based  upon  conduct 
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CKCurring  over  7  years  before  the  agency 
proposed  to  debar  him,  and  because  of 
other  mitigating  factors,  his  debarment 
also  violates  the  due  process  clause 
(presumably  the  fifth  amendment)  of  the 
U.S.  Constitution.  Under  the  fifth 
amendment,  no  person  shall  be 
deprived  of  life,  liberty,  or  property 
v«thout  due  process  of  law.  Dr.  Kostas' 
due  process  claim  appears  grounded 
upon  an  alleged  retroactive  deprivation 
of  future  employment. 

The  Supreme  Court  has  said  that 
retroactive  legislation  must  be 
supported  by  "a  legitimate  legislative 
purpose  furthered  by  rational  means." 
[Pension  Benefit  Guar.  Corp.  v.  R.  A. 
Gray  6-  Co.,  467  U.S.  717,  729  (1984).) 
The  "judgments  about  the  wisdom  of 
such  legislation  remain  within  the 
exclusive  province  of  the  legislative  and 
executive  branches."  Id.  As  discussed 
above,  Congress  intended  the  GDEA  to 
be  remedial.  The  GDEA  prohibits 
certain  individuals  from  providing 
services  to  a  person  who  has  an 
approved  or  pending  drug  application 
in  order  to  meet  the  legitimate 
regulatory  purpose  of  restoring  the 
integrity  of  the  drug  approval  and 
regulatory  process  and  protecting  the 
public  health.  In  addition,  the  remedial 
nature  of  the  GDEA  is  not  diminished 
simply  because  the  GDEA  deters 
debarred  individuals  from  future 
misconduct.  [U.S.  v.  Halper,  109  S.Ct. 
1892.  1901,  n.7  (1989);  Bae  v.  Shalala, 
44  F.3d  489,  493  (7th  Cir.  1995).) 

Dr.  Kostas  argues  that  because  he  was 
not  incarcerated  and  did  not  lose  his 
"license  to  practice,"  and  because  he 
voluntarily  reported  his  conduct  and 
provided  restitution  to  the 
pharmaceutical  company,  debarment 
under  the  GDEA  would  violate  the  due 
process  clauses  of  the  Constitution.  This 
list  of  mitigating  circumstances  suggests 
a  "takings"  argxmient  based  upon  an 
expectation  of  future  employment. 
However,  the  expectation  of 
employment  is  not  recognized  as  a 
protected  property  interest  under  the 
fifth  amendment.  [Hoopa  Valley  Tribe  v. 
Christie.  812  F.2d  1097, 1102  (9th  Qr. 
1986);  Changv.  United  States,  859  F.2d 
893,  896-897  (Fed.  Cir.  1988).)  One  who 
voluntarily  enters  a  pwrvasively 
regulated  industry,  such  as  the 
pharmaceutical  industry,  and  then 
violates  its  regulations,  cannot 
successfully  claim  that  he  has  a 
protected  property  interest  when  he  is 
no  longer  entitled  to  the  benefits  of  that 
industry.  [Erikson  v.  United  States,  67 
F.3d  858  (9th  Cir.  1995).)  Thus, 
debarment  for  a  1985  felony  conviction 
does  not  violate  the  ex  post  facto  or  due 
process  clauses  of  the  Constitution.  In 
addition.  Dr.  Kostas'  list  of  mitigating 


circumstances  does  not  raise  a  genuine 
or  substantial  issue  of  disputed  fact. 

C.  Prospective  Application  and  the  Rule 
of  Lenity  Arguments 

Finally,  Dr.  Kostas  argues  that 
constitutional  law  requires  that  the 
GDEA  be  appUed  "prospectively"  and 
with  "the  rule  of  lenity."  Again  Dr. 
Kostas'  arguments  are  unpersuasive. 
The  GDEA,  as  remedial  legislation,  was 
intended  by  Congress  to  be  applied,  in 
part,  to  conduct  that  occurred  before 
enactment  of  the  legislation.  The 
express  language  of  section  306(a)(1)  of 
the  act  requires  that  mandatory 
debarment  apply  only  prospectively  to  a 
person  ''other  than  an  individual"  who 
has  been  convicted  of  a  Federal  felony 
offense  "after  the  date  of  enactment  of 
this  section  [section  306(a)(1)]."  By 
contrast,  section  306(a)(2)  of  the  act, 
which  applies  only  to  individuals,  omits 
the  limiting  language  regarding 
prospective  application,  indicating  a 
legislative  intent  to  apply  this  provision 
retrospectively.  When  one  of  two 
closely  related  subsections  within  the 
same  act  contains  particular  language 
that  is  omitted  from  the  other 
subsection,  "it  is  generally  presumed 
that  Congress  acted  intentionally  and 
purposely  in  the  disparate  inclusion  or 
exclusion."  [Russello  v.  U.S.,  464  U.S. 
16,  24  (1983)  (citations  omitted);  USA  v. 
Olin  Corp.,  107  F.3d  1506, 1513  (11th 
Cir.  1997).)  Such  retrospective  remedial 
legislation  is  not  unlawful  so  long  as  the 
"retroactive  application  of  the 
legislation  is  itself  justified  by  a  rational 
legislative  purpose."  [Pension  Benefit 
Guar  Corp.  v.  R.  A.  Gray  &■  Co..  467  U.S. 
at  730.)  As  discussed  previously, 
debarment  under  the  GDEA  meets  the 
legitimate  regulatory  purpose  of 
restoring  the  integrity  of  the  drug  review 
process  and  protecting  the  public     * 
health. 

Dr.  Kostas  also  states  that 
constitutional  law  requires  that  the 
"rule  of  lenity"  apply  to  his  case.  The 
rule  of  lenity  applies  in  criminal  cases 
and  requires  a  sentencing  court  to 
impose  the  lesser  of  two  penalties  where 
there  is  an  actual  ambiguity  over  which 
penalty  should  apply.  [U.S.  v.  Canales, 
91  F.3d  363  (2nd  Cir.  1996).)  The  rule 
of  lenity  is  not  applicable  here  because 
debarment  under  the  GDEA  is  neither  a 
criminal  law  nor  a  penalty.  It  is  a  civil, 
remedial  law  intended  to  protect  the 
drug  review  process  and  the  public 
health.  Moreover,  section  306(a)(2)  of 
the  act  requires  debarment  in  this  case 
and  does  not  provide  the  agency  with 
discretion  to  implement  a  different 
remedy. 

None  of  Dr.  Kostas'  arguments  raises 
a  genuine  and  substantial  issue  of  fact 


regarding  his  conviction.  Instead,  Dr. 
Kostas  concedes  that  there  are  no  facts 
in  dispute.  Moreover,  Dr.  Kostas' 
constitutional  arguments  are  without 
merit.  Accordingly,  the  Deputy 
Commissioner  for  Operations  denies  Dr. 
Kostas'  request  for  a  hearing  under  21 
CFR  12.28. 

m.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act  and  under  authority  delegated  to 
him  (21  CFR  5.20),  finds  that  Dr. 
Constantine  I.  Kostas  has  been 
convicted  of  felonies  under  Federal  law 
for  conduct:  (1)  Relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product  (section  306(a)(2)(A)  of 
the  act);  and  (2)  relating  to  the 
regulation  of  a  drug  product 
(306(a)(2)(B))  of  the  act)). 

As  a  resuh  of  the  foregoing  findings. 
Dr.  Kostas  is  permanently  debarred  from 
providing  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application  under  sections 
505.  507.  512,  or  802  of  the  act  (21 
U.S.C.  355.  357,  360b,  or  382),  or  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262).  effective  June  25. 
1998  (sections  306(c)(1)(B)  and 
(c)(2)(A)(ii)  and  201(dd)  of  the  act  (21 
U.S.C.  32l(dd))).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Dr.  Kostas  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties  (section 
307(a)(6)  of  the  act  (21  U.S.C. 
335b(a)(6))).  If  Dr.  Kostas,  during  his 
period  of  debarment,  provides  services 
in  any  capacity  to  a  person  with  an 
approved  or  pending  drug  product 
application,  he  will  be  subject  to  civil 
money  penalties  (section  307(a)(7)  of  the 
act).  In  addition,  FDA  will  not  accept  or 
review  any  abbreviated  new  drug 
application  or  abbreviated  antibiotic 
drug  application  submitted  by  Dr. 
Kostas  or  with  his  assistance  during  his 
period  of  debarment  (section 
306(c)(1)(B)  of  the  act). 

Dr.  Kostas  may  file  an  application  to 
attempt  to  terminate  his  debarment 
under  section  306(d)(4)(A)  of  the  act. 
Any  such  application,  if  filed,  will  be 
reviewed  under  the  criteria  and 
processes  set  forth  in  section 
306(d)(4)(C)  and  (D)  of  the  act.  Any  such 
application  should  be  identified  with 
Docket  No.  92N-0429  and  sent  to  the 
Dockets  Management  Branch  (address 
above).  All  such  submissions  are  to  be 
filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
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may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  June  18.  1998. 
Michael  A.  Friedman, 
Acting  Commissioner  of  Food  and  Drugs. 
[FR  Doc.  98-16850  Filed  6-24-98;  8:45  ami 
BiLUNO  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-Infective  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recomi^endations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  29,  30,  and  31, 1998,  8  a.m. 
to  5  p.m. 

Location:  Gaithersburg  Hilton,  Grand 
Ballroom,  620  Perry  Fkwy., 
Gaithersburg,  MD. 

Contact  Person:  Ermona  B. 
McGoodwin,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7001,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12530.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
documents  on  "Guidance  to  Industry" 
being  developed  by  the  Office  of  Drug 
Evaluation  IV's  Division  of  Anti- 
Infective  Drug  Products  and  the 
Division  of  Special  Pathogens  and 
Immunologic  Drug  Products.  Copies  of 
these  draft  guidance  documents  can  be 
obtained  from  the  Center  for  Drug 
Evaluation  and  Research  (HFE)-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-4573,  or  requested  by  FAX  at 
301-827-4577.  Electronic  versions  of 
these  guidance  documents  will  be 
available  via  Internet  using  the  World 
Wide  Web  (www).  To  access  the 
dociunents  on  the  www,  connect  to 


CDER  Home  Page  at  http:// 
www.fda.gov/cder/guidance.htm. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  22,  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  1:30  p.m.  on  July  29,  30,  and 
31.  1998.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  22,  1998,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  18. 1998. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  98-16934  Filed  &-24-98;  8:45  ami 

BILUNQ  CODE  41KM)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Arthritis  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Arthritis 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  August  7, 1998,  8  a.m.  to  5  p.m. 

Location:  Bethesda  Holiday  Inn, 
Versailles  Ballrooms  I  and  II,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Contact  Person:  Kathleen  R.  Reedy  or 
LaNise  S.  Giles,  Center  for  Drug 
Evaluation  and  Research  (Hn3-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12532. 


Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
the  safety  and  efficacy  of  new  drug 
application  20-905  Arava  (leflunomide, 
Hoechst  Marion  Roussel,  Inc.,  Germany) 
for  the  treatment  of  rheumatoid  arthritis. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  30,  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  12  m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  30,  1998,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  15. 1998. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  98-16837  Filed  6-24-98;  8:45  am] 

HUMQ  CODE  4ia(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Ophthalmic  Drugs  Subcommittee  of 
the  Dermatologic  and  Ophthalmic 
Drugs  Advisory  Committee;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Ophthalmic 
Drugs  Subcommittee  of  the 
Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  22,  1998,  8  a.m.  to  5  p.m.     - 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 
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Contact  Person:  Tracy  Riley  or  Angle 
VVhitacre.  Center  for  Drug  Evaluation 
and  Research  (HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-827-7001.  or 
FDA  Advisory  Committee  Information 
Line.  l-aOO-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12534.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 

meeting. 

Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  20-961, 
Vitravene<!)  (fomivirsen  sodium 
intravitreal  injection,  ISIS 
Pharmaceuticals),  for  treatment  of 
cytomegalovirus  (CMV)  retinitis  in 
patients  with  acquired  immune 
deficiency  syndrome  (AIDS). 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  17.  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m.  and  8:30  a.m.,  and  between 
approximately  1  p.m.  and  1:30  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  July  17.  1998, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  12,  1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-16851  Filed  6-24-98;  8:45  ami 

BILUNG  COOC  4160-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institules  of  Health 

Privacy  Act  of  1974;  Altered  System  of 

Records 

agency:  National  Institutes  of  Health, 

HHS. 

action:  Notification  of  an  altered  system 

of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
National  Institutes  of  Health  (NIH)  is 
publishing  a  notice  of  proposal  to  alter 
an  existing  system  of  records  09-25- 
0036.  "Extramural  Awards  and 


Chartered  Advisory  Committees:  IMP  AC 
(Grant/Contract/Cooperative  Agreement 
Information/Chartered  Advisory 
Committee  Information),  HHS/NIHyOER 
and  HHS/NIH/CMO."  The  system  is 
altered  by  including  contractor  past 
performance  information  as  a  new 
category  of  records;  adding  consultants 
and  contractors  as  individuals  covered 
by  the  system;  and  including  a  new 
routine  use  which  allows  NM  to  share 
information  it  collects  on  contractor 
past  performance  information  with 
other  Federal  agencies. 
DATES:  The  NIH  invites  interested 
parties  to  submit  comments  on  the 
proposed  internal  and  routine  uses  on 
or  before  July  27,  1998.  The  NIH  sent  a 
Report  of  the  Altered  System  to  the 
Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on  June 
19,  1998.  The  alteration  of  this  system 
of  records  will  be  effective  40  days  from 
the  date  submitted  to  the  OMB,  unless 
NIH  receives  comments  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Please  submit  comments  to: 
NIH  Privacy  Act  Officer,  6011  Executive 
Boulevard,  Room  601,  MSC  7669, 
Rockville.  MD  20852,  301-496-2832. 
(This  is  not  a  toll  ft^e  number.) 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
9  a.m.  to  3  p.m.,  Monday  through 
Friday. 

FOB  FURTHER  INFORMATION  CONTACT: 
NIH  Privacy  Act  Officer,  6011  Executive 
Boulevard,  Room  601,  MSC  7669. 
Rockville,  MD  20852,  301^96-2832. 
(This  is  not  a  toll  free  number.) 
SUPP1.EMENTARY  INFORMATION:  The 
National  Institutes  of  Health  (NIH) 
proposes  to  alter  an  existing  system  of 
records  09-25-0036,  "Extramural 
Awards  and  Chartered  Advisory 
Committees:  IMP  AC  (Grant/Contract/ 
Cooperative  Agreement  Information/ 
Chartered  Advisory  Committee 
Information).  HHS/NIH/DRG  and  HHS/ 
NIH/CMO."  The  system  is  altered  by 
including  contractor  past  performance 
information  as  a  new  category  of 
records;  adding  consultants  and 
contractors  as  individuals  covered  by 
the  system;  including  a  new  routine  use 
which  allows  NIH  to  share  information 
it  collects  on  contractor  past 
performance  information  with  other 
Federal  agencies;  and  editorial  changes 
to  accommodate  normal  updating 
changes. 

The  purposes  of  this  system  of  records 
are  to  (1)  support  centralized  grant 
programs  of  the  Public  Health  Service 
by  providing  services  in  the  areas  of 
grant  application  assignment  and 
referral,  initial  review,  council  review, 
award  processing  and  grant  accoimting; 


maintain  communication  with  former 
fellows  and  trainees  who  have  incurred 
a  payback  obligation  through  the 
National  Research  Service  Award 
Program;  maintain  current  and 
historical  information  pertaining  to  the 
establishment  of  chartered  advisory 
committees  of  the  National  Institutes  of 
Health  and  the  appointment  or 
designation  of  their  members;  and 
maintain  current  and  historical 
information  pertaining  to  contracts 
awarded  by  the  National  Institutes  of 
Health,  and  performance  evaluations  on 
NIH  contracts  and  contracts  awarded  by 
other  Federal  agencies  that  participate 
in  the  NIH  Contractor  Performance 
System. 

This  system  will  comprise  records 
that  contain  names,  applications,  grant 
or  contract  ID  number,  contractor  tax  ID 
number,  awards,  trainee  appointments, 
current  and  historical  information 
pertaining  to  chartered  advisory 
committees,  and  past  performance 
information  pertaining  to  contractors. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
NIH  and  contractor  staff  will  be  required 
to  adhere  to  the  provisions  of  the 
Privacy  Act  and  the  HHS  Privacy  Act 
regulations.  The  System  Managers  will 
control  access  to  the  data.  Authorized 
users  will  be  granted  access  only  to 
those  records  within  their  specific  area 
of  responsibility.  Only  authorized  users 
whose  official  duties  require  the  use  of 
such  information  will  have  regular 
access  to  the  records  in  this  system. 
Authorized  users  are  NIH  extramural 
and  committee  management  staff,  NIH 
contract  management  staff,  and  Federal 
acquisition  personnel.  One-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  System 
Manager.  Records  may  be  stored  on  hard 
copy,  discs  and  magnetic  tapes,  and  in 
other  machine-readable  format, 
regardless  of  physical  form  or 
characteristics.  Manual  and 
computerized  records  will  be 
maintained  in  accordance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:45-13,  the  Department's 
Automated  Information  System  Security 
Program  Handbook,  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 

31). 

Access  to  source  data  files  is  strictly 
controlled  by  files  staff.  Records  may  be 
removed  from  files  only  at  the  request 
of  the  System  Manager  or  other 
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authorized  employee.  Access  to 
computer  files  is  controlled  by  the  use 
of  registered  accounts,  registered 
initials,  keywords,  and  similar  limited 
access  systems.  Access  to  the  contractor 
performance  files  is  restricted  through 
the  use  of  secure  socket  layer  encryption 
and  through  an  IBM  password 
protection  system.  Physical  access  to 
work  areas  is  restricted  to  employees  or 
authorized  contractors  with  a  valid 
"need-to- know. " 

The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system.  The  first  routine 
use  allows  disclosure  to  the  National 
Technical  Information  Service  (NTIS), 
Department  of  Commerce,  for 
dissemination  of  scientific  and  fiscal 
information  on  funded  awards.  The 
second  routine  use  allows  disclosure  to 
the  cognizant  audit  agency  for  auditing. 
The  third  routine  use  allows  disclosure 
to  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained.  The  forth  routine  use 
allows  disclosure  to  qualified  experts 
not  within  the  definition  of  Department 
employees  as  prescribed  in  Department 
regulations  for  opinions  as  a  part  of  the 
application  review  process.  The  fifth 
routine  use  allows  disclosure  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  issuance 
of  a  license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  in  the 
matter.  The  sixth  routine  use  allows 
disclosure  of  contractor  past 
performance  information  to  a  Federal 
agency  upon  request  and  allows  routine 
access  to  contractor  past  performance 
information  to  Federal  agencies  that 
subscribe  to  the  NIH  Contractor 
Performance  System.  The  seventh 
routine  use  allows  disclosure  for  a 
research  purpose  as  authorized  by  the 
Department  or  required  by  law.  The 
eighth  routine  use  allows  disclosure  to 
a  private  contractor  or  Federal  agency 
for  the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  The  ninth 
routine  use  allows  disclosure  to  a 
grantee  or  contract  institution  in 
connection  with  performance  or 
administration  under  the  conditions  of 
the  particular  award  or  contract.  The 
tenth  routine  use  allows  disclosure  to 
the  Department  of  Justice,  or  to  a  court 
or  other  adjudicative  body,  from  this 
system  of  records  when  HHS  determines 
that  the  records  are  relevant  and 
necessary  to  the  proceeding  and  would 


help  in  the  effective  representation  of 
the  governmental  party. 

We  have  also  made  editorial  changes 
throughout  the  System  Notice  to 
enhance  clarity  and  specificity  and  to 
accommodate  normal  updating  changes. 

The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 

Dated:  June  5, 1998. 
Anthony  L.  Itteilag, 

Deputy  Director  for  Management. 

SYSTEM  NAME: 

Extramural  Awards  and  Chartered 
Advisory  Committees:  IMP  AC  (Grant/ 
Contract/Cooperative  Agreement 
Information/Chartered  Advisory 
Committee  Information),  HHS/NIH/OER 
and  HHS/NIH/CMO. 

SECUnrTY  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

Rockledge  Centre  II,  6701  Rockledge 

Drive,  Bethesda,  MD  20817 
Building  12.  NIH  Computer  Center, 

9000  Rockville  Pike,  Bethesda,  MD 

20892 
Building  31,  Room  3B-59,  9000 

Rockville  Pike,  Bethesda,  MD  20892. 

CATEGORIES  OF  INCMVDUALS  COVERED  BY  THE 
SYSTEM: 

Principal  investigators;  program 
directors;  program  and  projects  staff  and 
others  named  in  the  application; 
National  Research  Service  Awards 
(NRSA)  trainees  and  fellows;  research 
career  awardees;  chartered  advisory 
committee  members;  contractor 
personnel;  subcontractor  personnel;  and 
consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Funding  applications,  awards, 
associated  records,  trainee 
appointments,  current  and  historical 
information  pertaining  to  chartered 
advisory  committees,  and  past 
performance  information  pertaining  to 
contractors. 

AUTHORfPr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  42  U.S.C.  217a,  241, 
282(b)(6),  284a,  and  288.  48  CFR 
Subpart  15.3  and  Subpart  42.15. 

PURPOSE(S)  OF  THE  SYSTEM: 

(1)  To  support  centralized  grant 
programs  of  the  Public  Health  Service. 
Services  are  provided  in  the  areas  of 
grant  application  assignment  and 
referral,  initial  review,  council  review, 
award  processing  and  grant  accounting. 


The  database  is  used  to  provide 
complete,  accurate,  and  up-to-date 
reports  to  all  levels  of  management. 

(2)  To  maintain  communication  with 
former  fellows  and  trainees  who  have 
incurred  a  payback  obligation  through 
the  National  Research  Service  Award 
Program. 

(3)  To  maintain  current  and  historical 
information  pertaining  to  the 
establishment  of  chartered  advisory 
committees  of  the  National  Institutes  of 
Health  and  the  appointment  or 
designation  of  their  members. 

(4)  To  maintain  current  and  historical 
information  pertaining  to  contracts 
awarded  by  the  National  Institutes  of 
Health,  and  performance  evaluations  on 
NIH  contracts  and  contracts  awarded  by 
other  Federal  agencies  that  participate 
in  the  NIH  Contractor  Performance 
System. 

ROUTINE  USES  OF  RECORDS  MAJNTAMED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  the 
National  Technical  Information  Service 
(NTIS),  Department  of  Commerce,  for 
dissemination  of  scientific  and  fiscal 
information  on  funded  awards  (abstract 
of  research  projects  and  relevant 
administrative  and  financial  data). 

2.  Disclosure  may  be  made  to  the 
cognizant  audit  agency  for  auditing. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  regulations  for 
opinions  as  a  part  of  the  application 
review  process. 

5.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  issuance 
of  a  license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  in  the 
matter. 

6.  Disclosure  of  past  performance 
information  pertaining  to  contractors 
may  be  made  to  a  Federal  agency  upon 
request.  In  addition,  routine  access  to 
past  performance  information  on 
contractors  will  be  provided  to  Federal 
agencies  that  subscribe  to  the  NIH 
Contractor  Performance  System. 

7.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
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research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  justifies  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  that  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  and  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

8.  Disclosure  may  be  made  to  a 
private  contractor  or  Federal  agency  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  The  contractor  or 
Federal  agency  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

9.  Disclosiue  may  be  made  to  a 
grantee  or  contract  institution  in 
connection  with  performance  or 
administration  under  the  conditions  of 
the  particular  award  or  contract. 

10.  Disclosure  may  be  made  to  the 
Department  of  Justice,  or  to  a  court  or 
other  adjudicative  body,  from  this 
system  of  records  when  (a)  HHS.  or  any 
component  thereof;  of  (b)  any  HHS 
officer  or  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  officer  or 
employee  in  his  or  her  individual 
capacity  when  the  Department  of  Justice 
(or  HHS,  where  it  is  authorized  to  do  so) 
his  agreed  to  represent  the  officer  or 
employee;  or  (d)  the  United  States  or 
any  agency  thereof  where  HHS 
determines  that  the  proceeding  is  likely 
to  affect  HHS  or  any  of  its  components, 
is  a  party  to  proceeding  or  has  any 
interest  in  the  proceeding,  and  HHS 
determines  that  the  records  are  relevant 
and  necessary  to  the  proceeding  and 


would  held  in  the  effective 
representation  of  the  governmental 
party. 

POClCI€S  AND  PRACTICES  FOR  STORING, 
RFTRIEVING,  ACCESSING,  RETAJNINO,  AND 
CMSPOSWG  Of  RECORDS  IN  THE  SYSTEM: 

STORAOC: 

Records  are  stored  on  hard  copy,  discs 
and  magnetic  tapes,  and  in  other 
machine-readable  format,  regardless  of 
physical  form  or  characteristics. 

retrievabiuty: 

Records  are  retrieved  by  name, 
application,  grant  or  contract  ID 
number,  and  contractor  tax  ID  number. 

SAFEOUAROS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIH  extramural  and  committee 
management  staff,  NIH  contract 
management  staff,  and  Federal 
acquisition  personnel.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  System 
Manager. 

2.  Physical  Safeguards:  Physical 
access  to  Office  of  Extramural  Research 
(OER)  work  areas  is  restricted  to  OER 
employees.  Physical  access  to  Office  of 
Contracts  Management  (OCM)  work 
areas  is  restricted  to  OCM  employees. 
Physical  access  to  Committee 
Management  Office  (CMO)  work  areas  is 
restricted  to  CMO  employees.  Access  to 
the  contractor  f>erformance  files  is 
restricted  through  the  use  of  secure 
socket  layer  encryption  and  through  an 
IBM  password  protection  system.  Only 
authorized  government  contracting 
personnel  are  permitted  access.  Access 
is  monitored  and  controlled  by 
permitted  access.  Access  is  monitored 
and  controlled  by  OCM. 

3.  Procedural  Safeguards:  Access  to 
source  data  files  is  strictly  controlled  by 
files  staff.  Records  may  be  removed  from 
files  only  at  the  request  of  the  System 
Manager  or  other  authorized  employee. 
Access  to  computer  files  is  controlled  by 
the  use  of  registered  accounts,  registered 
initials,  keywords,  and  similar  limited 
access  systems. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplemeirtary  chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 


Standards  (FTPS  Pub.  41  and  FTPS  Pub. 
31). 

retention  ano  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records,"  item 
4000-A-2,  which  allows  records  to  be 
destroyed  when  no  longer  needed  for 
administrative  purposes.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 

system  managers  and  addresses: 
For  extramural  awards; 
Director,  Extramural  Information 

Systems,  OD/OER/OPERA, 

Rockledge  II,  Room  2172,  Bethesda, 

MD  20892 
For  chartered  Federal  advisory 

committees  of  the  National 

Institutes  of  Health: 
NIH  Committee  Management  Officer, 

Building  31,  Room  3B-59,  31 

Center  Drive,  Bethesda.  MD  20892 
For  contracts: 
Office  of  Contracts  Management,  6100 

Executive  Boulevard,  Room  6IX)1, 

Rockville.  MD  20892 

NOTlflCATlON  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Privacy  Act, 
subject  to  a  five  thousand  dollar  fine. 

record  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORES: 

Applicant  institution,  individual, 
individual's  educational  institution  and 
references,  and  participating  Federal 
acquisition  personnel. 
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SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  98-16914  Filed  6-24-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Grant  Award  to  the  Department  of 
Community  Medicine  and  Health  Care, 
University  of  Connecticut 

agency:  Center  for  Substance  Abuse 
Treatment  (CSAT),  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  HHS. 
ACTION:  Availability  of  grant  funds  for 
the  Department  of  Community  Medicine 
and  Health  Care,  University  of 
Connecticut. 

summary:  This  notice  is  to  inform  the 
public  that  CSAT  is  making  available 
approximately  $200,000  for  an  award  in 
FY  1998  to  the  University  of         , 
Connecticut  Department  of  Community 
Medicine  and  Health  Care  to  develop 
knowledge  concerning  the  effectiveness 
of  primary  care  referral  and  behavioral 
health  treatment  for  alcohol  dependence 
in  managed  care.  Eligibility  for  this 
program  is  limited  to  the  Department  of 
Community  Medicine  and  Health  Care, 
University  of  Connecticut.  Using  Robert 
Wood  Johnson  funding,  the  University 
of  Connecticut  has  already  implemented 
an  experimental  design  research 
program  on  the  cost  effectiveness  of 
alcohol  screening  and  brief  intervention 
in  six  managed  care  settings.  This  cross- 
site  study  in  managed  care  settings  is 
unique  in  its  design  and  scope. 
However,  none  of  the  study  settings  are 
testing  the  cost  effectiveness  of 
Motivational  Enhancement  Therapy 
(MET)  vs.  standard  alcoholism 
treatment.  SAMHSA/CSAT,  by  means  of 
this  relatively  small  investment  in  this 
existing  University  of  Connecticut 
program,  will  be  able  to  capitalize  on 
this  unique  opportunity  to  test  the  cost 
effectiveness  on  different  models  of 
alcoholism  treatment  for  primary  care 
vs.  non  primary  care  referred  patients  in 
managed  care  settings  within  the 
context  of  the  existing  Robert  Wood 
Johnson  funded  study  protocol.  It  is  for 
these  reasons,  and  in  order  to  obtain  the 
benefits  of  the  additional  information 
for  the  affected  provider  communities, 
that  only  the  University  of  Connecticut 
is  invited  to  apply.  The  application  will 
be  considered  for  funding  on  the  basis 
of  its  overall  technical  merit  as 


determined  through  the  peer  and  CSAT 
National  Advisory  Council  review 
processes. 

Funding  from  CSAT  wnll  support 
supplemental  evaluation  activities  in 
three  Robert  Wood  Johnson  supported 
screening  and  brief  intervention  (SBI) 
study  sites.  These  sites  will  extend  their 
current  evaluation  studies,  to  include 
the  following:  (1)  implement  data 
information  systems  to  track  patients 
who  are  referred  by  the  primary  care 
practices  into  treatment;  (2)  evaluate  the 
cost  effectiveness  of  primary  care 
physician  vs.  primary  care  intervention 
specialist  referrals  for  alcohol 
dependence  and  (3)  evaluate  the  cost 
effectiveness  of  MET  vs.  standard 
treatment  for  alcohol  dependent 
patients. 

Authority:  The  award  will  be  made  under 
the  authority  of  Section  501(d)(5)  of  the 
Public  Health  Service  Act,  as  amended  (42 
U.S.C.  290aa).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for  this 
(Mtjgram  is  93.230. 

Contact:  Dr.  Mady  Chalk,  Director. 
Office  of  Managed  Care.  Center  for 
Substance  Abuse  Treatment.  SAMHSA, 
Rockwall  II,  7th  floor,  5600  Fishers 
Lane,  Rockville.  MB  20857,  301)  443- 
8796. 

Dated:  June  19,  1998. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  98-16932  Filed  6-24-98;  8:45  am] 

BiLUNO  CODE  41«2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
Notice  Of  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  following  meetings 
of  the  SAMHSA  Special  Emphasis  Panel 
I  in  July  1998. 

Summaries  of  the  meetings  and 
rosters  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA,  Office 
of  Policy  and  Program  Coordination, 
Division  of  Extramural  Activities, 
Policy,  and  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  301^43-7390. 

Substantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contact  for  the  meetings  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 


exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.2.§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  July  22.  1998. 

Place:  Hyatt  Regency  at  Crystal  City, 
2799  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

Closed:  July  22.  1998,  8:30  a.m.-10:00 
a.m. 

Panel:  Center  for  Mental  Health 
Services  Minority  Fellowship  Program 
SM98-008. 

Committee  Name:  SAMHSA  S{>ecial 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  July  22. 1998. 

Place:  Hyatt  Regency  at  Crystal  Qty, 
2799  Jefferson  Davis  Highway  , 
Arlington,  VA  22202. 

Closed:  July  22,  1998, 10:30  a.m.- 
12:00  p.m. 

Panel:  Center  for  Mental  Health 
Services  Cooperative  Agreement  for  a 
Technical  Assistance  Center  SM  98- 
011. 

Confacr.- Kenneth  D.  Howard,  17-89. 
Parklawm  Building,  Telephone:  301- 
443-9919  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I).     . 

Meeting  Dates:  July  27-30, 1998,  9:00 
a.m.-5:00  p.m..  July  31, 1998,  9:00 
a.m. — adjournment 

Place:  Hyatt  Regency  at  Crystal  City, 
2799  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

Cyosed;  July  27-30. 1998.  9:00  a.m.- 
5:00  p.m.,  July  31,  1998.  9:00  a.m.— 
adjournment. 

Panel:  Statewide  Consumer  and 
Consumer  Supporter  Networking  Grants 
SM  98-013. 

Contact:  Clark  K.  Lum.  Room  17-89, 
Parklawn  Building.  Telephone  301- 
443-9919,  FAX:  301^43-3437. 

Dated:  June  22, 1998. 
Jen  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  98-16978  Filed  6-24-98;  8:45  am] 

BILUNO  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 
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Applicant:  George  Hogan,  Jr.. 
Okeechobee.  FL,  FRT-844074 

The  applicant  requests  a  permit  to 
authorize  interstate  and  foreign 
commerce,  export,  and  cull  of  excess 
male  barasingha  [Cervus  duvauceli)  and 
Arabian  oryx  [Oryx  leucoryx)  from  his 
captive  herd  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
This  notice  shall  cover  a  period  of  three 
years.  Permittee  must  apply  for  renewal 
annually. 

Applicant:  End  of  the  Road  Bird 
Ranch,  Millington.  MI,  PRT-844072 

The  applicant  requests  a  permit  to 
authorize  the  import  of  one  male  Elliot's 
pheasant  (syrwaticus  ellioti]  and  two 
female  brown  eared  pheasants 
(Crossoptilon  mantcburicum)  from  Old 
House  Bird  Gardens.  Reading,  England, 
for  the  piupose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arhngton,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
pubUcation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docixments  to  the 
following  office  by  July  27,  1998:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  I>rive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  Jane  19, 1998. 
MaryEUen  Amtower, 
Acting  Qiief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[PR  Doc.  98-16871  Filed  6-24-98;  8:45  am) 

BtLLJNQ  COO€  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availat>ility  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  and 
Receipt  of  Application  for  Incidental 
Take  Permit  for  Construction  of  One 
Single  Family  Residence  on  0.75  Acre 
of  the  18.79  acres  on  Sptcewood 
Springs  Road  in  Travis  County,  TX 

summary:  Daniel  O.  Shelley  (Applicant) 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 


Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
numbers  PRT-840322.  The  requested 
permit,  which  is  for  a  period  of  5  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
(Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  one  single  family 
residence  on  Spicewood  Springs  Road, 
Austin,  Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  pwovided 
pursuant  to  Section  10c  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  July  27. 1998. 
AOORESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  WildUfe  Service.  P.O.  Box 
1306,  Albuquerque.  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Christina  Longacre,  Ecological  Services 
Field  Office,  10711  Burnet  Road.  Suite 
200.  Austin.  Texas  78758  (512/490- 
0063).  Docxunents  will  be  available  for 
pubhc  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4  JO).  U.S.  Fish 
and  Wildlife  Service.  Austin.  Texas. 
Written  data  or  comments  concerning 
the  appUcation(s)  and  EA/HCPs  should 
be  submitted  to  the  Field  Supervisor. 
Ecological  Field  Office,  Austin,  Texas  at 
the  above  address.  Please  refer  to  permit 
number  PRT-840322  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Longacre  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Appticant:  Daniel  O.  Shelley  plans  to 
construct  a  single  family  residence  on 
Spicewood  Springs  Road  Austin.  Travis 
County,  Texas.  This  action  will 
eliminate  less  than  one  acre  of  land  and 
will  indirectly  impact  less  than  eight 
additional  acres  of  golden-cheeked 


warbler  habitat.  The  applicant  proposes 
to  compensate  for  this  incidental  take  of 
golden-cheeked  warbler  habitat  by 
placing  $1,500  into  the  Balcones 
Canyonlands  Preserve  to  acquire/ 
manage  lands  for  the  conservation  of  the 
golden-cheeked  warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 

Dated:  )une  16. 1998. 
Renne  Lohoefimer. 

Acting  Regionai  Director,  Fish  and  Wildlife 

Service. 

FFR  Doc.  98-16852  Filed  6-24-98;  8:45  am) 

aH.UMQ  CODE  4S10-S6-P 


DEPARFMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Issuance  of  Pennits  tor  Marine 

Mammals 

On  March  4.  1998.  a  notice  was 
published  in  the  Federal  Register.  Vol. 
63,  No.  43,  Page  10931.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  John 
Kloosterman,  Tucson,  AZ,  for  a  permit 
(PRT-839518)  to  import  a  sport-hunted 
polar  bear  ( Ursus  maritimus)  trophy, 
taken  prior  to  April  30. 1994.  from  the 
Baffin  Bay  population.  Northwest 
Territories.  Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  June  4. 
1998.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  March  19.  1998,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
63.  No.  53.  Page  13423.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildhfe  Service  by  Fred  D.  Rich, 
Portland,  TX,  for  a  permit  (PRT-840250) 
to  import  a  sport-hunted  polar  bear 
(Ursus  maritimus)  trophy  taken  from  the 
Southern  Beaufort  Sea  population. 
Northwest  Territories,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  June  4, 
1998,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  March  19,  1998,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
63.  No.  53,  Page  13423.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Robert  L. 
Zachrich,  Holgate.  OH,  for  a  permit 
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(PRT-840287)  to  import  a  sport-hunted 
polar  bear  [Ursus  maritimus)  trophy 
taken  prior  to  April  30,  1994,  from  the 
Lancaster  Sound  population,  Northwest 
Territories.  Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  June  4, 
1998,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  at 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  March  4.  1998.  a  notice  was 
published  in  the  Federal  Register,  Vol. 

63,  No.  43,  Page  10931,  that  an 
application  had  been  Tiled  with  the  Fish 
and  Wildlife  Service  by  the  Jacksonville 
Field  Office.  USFWS.  Jacksonville.  FL. 
for  renewal  and  amendment  of  a  permit 
(PRT-770191)  for  enhancement  of  West 
Indian  manatees  (Trichechus  manatus) 
through  recovery,  rehabilitation  and 
release. 

Notice  is  hereby  given  that  on  May  13. 
1998,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  April  9,  1998.  a  notice  was 
published  in  the  Federal  Register.  Vol. 
63.  No.  63.  Page  17436.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  Long  Beach 
Aquarium  of  the  Pacific.  Long  Beach, 
CA.  for  a  permit  (PRT-840350)  for 
enhancement  of  two  southern  sea  otters 
{Enhydra  lutris  nereis)  through  public 
education. 

Notice  is  hereby  given  that  on  June  1. 
1998,  the  application  request  was 
withdrawn.  The  Service  has  authorized 
the  Long  Beach  Aquarium  to  maintain 
these  sea  otters  for  continued 
rehabilitation  under  section  109(h)  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.). 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Rm  430.  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  )une  19. 1998. 
MaryEllen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  98-16872  Filed  6-24-98:  8:45  ami 
BIUJNQ  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-030-1 220-00] 

Emergency  Closure  of  the  Lordsburg 
Playa  to  Off-Highway  Vehicles  (OHV), 
Hidalgo  County,  NM 

agency:  Bureau  of  Land  Management 

(BLM).  Interior. 

ACTION:  Emergency  closure. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  Las  Cruces 
Field  Office  is  implementing  emergency 
closure  of  an  existing  OHV  area  known 
as  the  Lordsburg  Playa.  The  area  is 
closed  to  all  vehicle  use  except  for 
administrative  purposes.  This  closure 
extends  to  both  motorized  and  non- 
motorized  vehicles,  including  landsail 
craft.  This  action  is  taken  to  aid  in 
reducing  the  blowing  dust  from  the 
Lordsburg  Playa  across  Interstate 
Highway  10  west  of  Lordsburg.  New 
Mexico.  The  dust  storms  have  caused 
four  fatalities  on  this  portion  of  the 
Interstate  and  resulted  in  closure  of  the 
Interstate  on  5  consecutive  days  since 
June  13.  The  authority  for  this 
emergency  closure  is  43  CFR  8364.1: 
Closure  and  Restriction  Orders. 

The  following  public  land  is  affected 
by  the  closure: 

T.23  S..  R.20  W..  NMPM 

Sections  3,  4,  5,  6,  7.  8.  9. 10.  all; 

Section  11.  W'/j; 

Sections  14, 15. 17. 18. 19.  20.  21.  22.  23. 

all; 
Section  26.  NV2; 
Section  27,  NE'ANE'A.  W'/iE'/i.  W'/i. 

SEV«SEV«; 
Sections  28,  29.  30.  31,  33,  all; 
Section  34,  W'/i. 
T.24  S.,  R.20  W.,  NMPM 

Section  5,  NV2,  NV2SV2.  SWV4SWV4; 
Section  6.  all. 

DATES:  This  closure  is  effective  June  19. 
1998  and  shall  remain  in  effect  until 
rescinded  or  modified  by  the  authorized 
officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
C.  McCormick.  Assistant  Field  Office 
Manager  for  Renewable  Resources,  or 
Dwayne  Sykes,  Multi-Resource  Staff 
Chief,  1800  Marquess,  Las  Cruces.  New 
Mexico  or  call  (505)  525-4300. 
SUPPLEMENTARY  INFORMATION:  Violations 
of  this  closure  are  punishable  by  fines 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  one  year. 

The  purpose  of  this  action  is  to  reduce 
impacts  to  the  soil  on  the  Lordsburg 
Playa.  Once  the  soil  surface  is  disturbed, 
it  is  highly  susceptible  to  wind  erosion. 
Windy  conditions  this  year  have 
produced  heavy  dust  storms  in  the  area 
resulting  in  low  visibility  on  nearby 


Interstate  Highway  10.  These  conditions 
have  caused  4  fatal  accidents  on  the 
highway  and  required  that  the  highway 
be  closed  for  up  to  9  hours  per  day  for 
5  consecutive  days  since  June  13. 

Copies  of  this  closure  order  and  maps 
showing  the  location  of  the  area  are 
available  from  the  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces,  New 
Mexico,  88005  during  normal  business 
hours.  Monday  through  Friday,  7:45 
a.m.  to  4:30  p.m. 

Dated:  June  19, 1998. 
Josie  Banegas, 

Acting  Field  Manager,  Las  Cruces. 
[FR  Doc.  98-16899  Filed  6-24-98;  8:45  am] 

BiLUNC  CODE  4310-VC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-030-1 430-01 1  NMNMM2451 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  Realty  Action;  R&PP 
Act  Classification. 

SUMMARY:  The  following  public  land  in 
Dona  Ana  County,  New  Mexico  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Las  Cruces  Public  Schools  under  the 
provision  of  the  R&PP  Act.  as  amended 
(43  U.S.C.  869  et  seq.).  Las  Cruces 
Pubhc  Schools  propose  to  use  the  land 
for  the  K-2  Sunrise  Elementary  School 
and  playgrounds. 

T.  22  S..  R.  3  E.,  NMPM 
Sec.  18,  Part  of  lot  11. 
Containing  30  acres,  more  or  less. 

DATES:  Comments  regarding  the 

proposed  lease/conveyance  or 

classification  must  be  submitted  on  or 

before  August  13,  1998. 

ADDRESSES:  Comments  should  be  sent  to 

the  Bureau  of  Land  Management,  Las 

Cruces  Field  Office,  1800  Marquess,  Las 

Cruces,  New  Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  M.  James  at  the  address  above  or 

at  (505)  525^349. 

SUPPLEMENTARY  INFORMATION:  Lease  or 

conveyance  will  be  subject  to  the 

following  terms,  conditions,  and 

reservations: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 
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3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein.  Upon  publication 
of  this  notice  in  the  Federal  Register, 
the  land  will  be  segregated  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  lease  or 
conveyance  under  the  RAPP  Act  and 
leasing  under  the  mineral  leasing  laws. 
On  or  before  August  13. 1998.  interested 
persons  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  land 
to  the  Field  Manager.  Las  Cnices  Field 
Office,  I860  Marquess,  Las  Cruces.  New 
Mexico  88005.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Qassification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  the  K-2  Sunrise  Elementary 
School.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  sjjecific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitabihty  of  the  land  for  the  K-2 
Sunrise  Elementary  School. 

Dated;  June  18, 1998. 
Linda  S.C.  Rundell, 
Field  Manager.  Las  Cruces. 
IFR  Doc.  98-16900  Filed  6-24-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  S«fvice 

SutjmJssion  of  Study  Package  to  Otflca 
of  Management  and  Budget;  Review 
Opportunity  for  Public  Commant 

agency:  Department  of  the  Interior, 
National  Park  Service;  Sequoia  and 
Kings  Canyon  National  Parks. 

action:  Notice  and  request  for 
comments. 

ABSTRACT:  The  National  Paris  Service 
(NPS)  is  proposing  in  1998  to  conduct 
a  survey  of  community  residents  in  one 
gateway  community  near  Sequoia  and 
Kings  Canyon  National  Parks  to  refine 
those  issues  related  to  fire  management 
and  associated  smoke  that  are  most 
important  to  people  who  live  there.  This 
information  collection  will  support 
ongoing  fire  management  planning  at 
Sequoia  and  Kings  Canyon  National 
Parks.  Study  packages  that  include  the 
proposed  survey  questionnaires  for 
these  three  proposed  park  studies  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  oT  1995  and  5 
CFR  part  1320,  Reporting  and  Record 
Keeping  Requirements,  the  NPS  invites 
pubUc  conunent  on  these  three 
proposed  information  collection 
requests  (ICR).  Comments  are  invited 
on:  (1)  The  need  for  the  information 
including  whether  the  information  has 
practical  utility;  (2)  the  accuracy  of  the 
reporting  burden  estimate;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  this 
survey  is  to  obtain  park  neighbors' 
perceptions  of  the  existing  fire 
management  program  and  its  effect  on 
residents,  the  community,  and  the 
ecosystem.  Results  of  the  survey  will 
assist  NPS  fire  managers  in  their 
management  decisions  by  providing 
information  about  the  knowledge,  needs 
and  desires  of  the  affected  publics  living 
in  the  community  that  is  closest  to  the 
two  parks.  The  intended  effect  of  this 
information  collection  is  to  better 
inform  park  managers  about  issues 
important  to  park  neighbors,  to  assist 
them  in  developing  citizen  education 
and  involvement  programs,  and  to  help 
them  formulate  fire  management 
decision  making  criteria  for  fires  in  the 
parks. 


There  were  no  public  comments 
received  as  a  result  of  publishing  in  the 
Federal  Register  a  60-day  notice  of 
intention  to  request  clearance  of 
information  collection  for  this  survey. 
DATES:  Pubhc  comments  will  be 
accepted  on  or  before  July  27.  1998. 
SEND  COMMENTS  TO:  Office  of 
Information  and  Regulatory  Affairs  of 
0MB,  Attention  Desk  Officer  for  the 
Interior  Department.  Office  of 
Management  and  Budget.  Washington. 
DC  20530;  and  also  to:  William  Kaage. 
Fire  Management  Officer,  Sequoia  and 
Kings  Canyon  National  Parks,  Three 
Rivers.  Cahfomia  93271-9700.  phone: 
209-565-3160. 

The  0MB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximiun 
consideration.  0MB  should  receive 
public  comments  on  or  before  July  27, 
1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  STUDY  PACKAGES  SUBMTrTED  FOR  0MB 
REVIEW,  CONTACT:  William  Kaage.  Fire 
Management  Officer,  Sequoia  and  Kings 
Canyon  National  Parks,  Three  Rivers, 
Cahfomia  93271-9700,  phone:  209- 
565-3160;  e-mail: 
<william_kaage@nps.gov>. 

8UPPLEMB4TARY  INFORMATION: 

Title:  Fire  Management  Planning 
Survey  at  Sequoia  and  Kings  Canyon 
National  Parks. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  needs  information 
concerning  perceptions  of  residents  who 
five  near  Sequoia  and  Kings  Canyon 
National  Parks  regarding  forest  fire,  fire 
ecology,  regional  fire  management 
history  and  the  effects  of  fire 
management  practices  on  their 
community  and  the  ecosystem.  The 
proposed  information  to  be  collected 
from  park  neighbors  is  not  available 
from  existing  records,  sources,  or 
observations  either  regularly  or 
comprehensively. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  gateway  community 
residents  about  their  perceptions  of  fire 
management  in  the  region. 

Description  of  Respondents:  A  sample 
of  adult  householders  living  in  one 
gateway  community  near  Sequoia  and 
Kings  Canyon  National  Parks. 

Estimated  average  number  of 
respondents:  Each  respondent  will 
respond  only  one  time,  so  the  number 
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of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  25  minutes. 

Frequency  of  response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
The  total  burden  for  1998  will  be 
approximately  210  hours. 
Diane  M.  Cooke, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 
(FR  Doc.  98-16830  Filed  6-24-98;  8:45  ami 

BILUNQ  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Submission  of  Study  Package  to  Office 
of  Management  and  Budget;  Review 
Opportunity  for  Public  Comment 

AQENCY:  Etepartment  of  the  Interior, 
National  Park  Service;  Great  Egg  Harbor 
National  Scenic  and  Recreation  River. 
action:  Notice  and  request  for 
comments. 

ABSTRACT:  The  National  Park  Service 
(NPS)  is  proposing  in  1998  to  conduct 


mail  and  on-site  surveys  of  visitors  and 
landowners  within  the  Great  Egg  Harbor 
River  corridor  to  identify  characteristics, 
use  patterns,  expectations,  preferences, 
and  perceptions  of  the  area  and  its 
management. 


Estimated  numbers  o( 

Responses 

Burden  hours 

Great  Eoa  Hartx)r  River  Visitor  and  Landowner  Mail  Survey  

1000 
750 

500 

Great  Egg  Hartxx  River  On-Site  Visitor  Survey  „ 

125 

Total  

1750 

625 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  part  1320,  Reporting  and  Record 
Keeping  Requirements,  the  NPS  invites 
public  comment  on  these  three 
proposed  information  collection 
requests  (ICR).  Comments  are  invited 
on:  (1)  The  need  for  the  information 
including  whether  the  information  has 
practical  utility;  (2)  the  accuracy  of  the 
reporting  burden  estimate;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  these 
surveys  is  to  incorporate  survey 
information  into  a  General  Management 
Plan  to  be  used  by  local  municipalities 
to  guide  planning  and  alternative 
management  strategies  for  the  Great  Egg 
Harbor  River. 

There  were  no  public  comments 
received  as  a  result  of  publishing  in  the 
Federal  Register  a  60  day  notice  of 
intention  to  request  clearance  of 
information  collection  for  these  two 
surveys. 

DATES:  Public  comments  will  be 
accepted  on  or  before  July  27. 1998. 
SEND  COMMENTS  TO:  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk"  Officer  for  the 
Interior  Department,  Office  of 
Management  and  Budget,  Washington. 
DC  20530;  and  also  to:  Troy  Hall,  Ph.D., 
Department  of  Forestry,  Virginia  Tech, 
Blacksburg,  VA  24061-0324. 

The  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 


collection  but  may  respond  after  30 

days.  Therefore,  to  ensure  maximum 

consideration,  OMB  should  receive 

public  comments  on  or  before  July  27, 

1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 

THE  STUDY  PACKAGES  SUBMPrTED  FOR  OMB 

REVIEW,  CONTACT: 

Troy  Hall.  Voice:  540-231-7264,  Email: 

<tehall@vt.edu>. 

SUPPLEMENTARY  INFORMATION: 

Titles:  Great  Egg  Harbor  River  Visitor 
and  Landowner  Mail  Survey.  Great  Egg 
Harbor  River  On-Site  Survey. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  needs  information  to 
incorporate  into  the  General 
Management  Plan  for  the  Great  Egg 
Harbor  National  Scenic  and  Recreation 
River  which  will  guide  future 
management  and  planning  for  the  Great 
Egg  Harbor  River. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  and  landowners 
about  their  perceptions,  expectations, 
and  preferences  in  the  Great  Egg  Harbor 
River  corridor  area. 

Description  of  respondents:  A  sample 
of  individuals  who  use  the  Great  Egg 
Harbor  River  for  recreation  purposes 
(mail  and  on-site  surveys)  or  who  own 
riverfront  property  (mail  survey  only) 
along  the  River. 

Estimated  average  number  of 
respondents:  1000  (mail  survey);  750 
(on-site  survey). 


Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  30  minutes  (mail  survey);  10 
minutes  (on-site  survey). 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
500  hours  (mail  sxuvey);  125  hours  (on- 
site  survey). 
Diane  M.  Cooke, 

Inforamtion  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 
[FR  Doc.  98-16831  Filed  6-24-98;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Director's 
Order  Concerning  National  Park 
Service  Wildland  Fire  Management 
Activities 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  converting  and  updating  its 
current  system  of  internal  instructions. 
When  these  documents  contain  new 
policy  or  procedural  requirements  that 
may  affect  parties  outside  the  NPS,  the 
information  is  made  available  for  public 
review  and  comment.  Director's  Order 
#18  establishes  new  policies  and 
procedural  guidance  concerning 
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wildland  fire  management  activities  for 
units  of  the  National  Park  System. 

Copies  of  the  proposed  guidance 
document  will  be  made  available  u{>on 
request  by  writing:  Fire  Policy,  National 
Park  Service,  National  Interagency  Fire 
Center,  3833  So.,  Development  Avenue, 
Boise,  Idaho  83705,  or  on  the  Internet  at: 
http;//www.nps.gov/fire/fimpc/ 
policy.htm. 

DATES:  Written  comments  will  be 
accepted  until  August  24,  1998. 
ADDRESSES:  Comments  should  be 
addressed  to:  Fire  Policy,  National  Park 
Service,  National  Interagency  Fire 
Center,  3833  So.  Development  Avenue, 
Boise,  Idaho  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Swain  at  the  above  address  or  by 
calling  208-376-5202. 
SUPPLEMENTARY  INFORMATION!  NPS  is 
revising  the  policies  and  procedures 
that  guide  its  fire  management  activities. 
To  accomplish  this,the  fire  management 
policies  included  in  "National  Park 
Service  Management  Policies"  (1988), 
are  being  revised  and  the  Wildland  Fire 
Management  Guidelines  (NPS-18. 1990) 
is  being  rescinded.  The  new  policies 
will  be  issued  as  Director's  Order  #18, 
in  conformance  with  the  NPS's  new 
system  of  internal  guidance  documents. 
Director's  Order  #18  will  contain:  (1) 
new  policy  statements  to  replace  those 
now  contained  in  the  "Management 
PoUcies",  and  (2)  new  fire  management 
procedures  and  standards  that  will  be 
adhered  to. 

The  1994  wildland  fire  season  created 
a  renewed  awareness  and  concern 
among  Federal  land  management 
agencies  and  their  constituents  about 
the  impacts  of  wildland  fire.  A  Federal 
Wildland  Fire  Management  Policy  and 
Program  Review  was  chartered  by  the 
Departments  of  Interior  and  Agriculture 
to  ensure  that  uniform  Federal  policies 
and  cohesive  interagency  and 

Inter-governmental  fire  management 
programs  existed. 

Early  in  the  review  process,  internal 
and  external  ideas  were  sought  and 
broad  program  management  issues  were 
identified.  The  review  was  announced 
and  input  was  requested  in  the  Federal 
Register  on  January  3, 1995  (60  FR  95). 
The  input  received  was  used  to  develop 
a  draft  report.  The  draft  report  was 
published  in  its  entirety  in  the  Federal 
Register  on  June  22,1995  (60  FR  32485), 
and  a  30-day  public  comment  period 
was  announced.  The  full  report  was  also 
available  on  the  Internet.  Because  of 
numerous  requests  to  extend  the 
comment  period,  the  comment  period 
did  not  end  until  September  25, 1995. 
A  total  of  308  comments  were  received 
on  the  draft  report.  The  final  report  was 


accepted  by  the  Secretaries  of  Interior 
and  Agriculture  on  December  18, 1995. 
From  this  report,  uniform  policies  and 
cohesive  fire  management  programs 
have  been  developed  by  the  Federal 
land  management  agencies. 

Director's  Order  #18  Wildlife  Fire 
Management,  will  establish  fire 
management  policy  throughout  the  NPS 
in  concert  with  cooperating  agencies. 
Director's  Order  #18  will  be  considered 
for  adoption  by  the  NPS  after  the 
comment  period  closes. 

Dated:  June  15.  1998. 
Chris  Andren, 

Chief,  Ranger  Activities  Division. 
[FR  Doc.  98-16832  Filed  6-24-98;  8:45  am) 

MLUNQ  COOE  491»-70-M 


DEPARTMEhfT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

June  22,  1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor, 
Departmental  Clearance  Officer,  Todd  R. 
Owen  (202)  210-5096  ext.  143)  or  by  E- 
Mail  to  Owen-Todd@dol.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-^720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday-Friday. 

Comments  should  he  send  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration. 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Employment  Information 
Forms. 

OMB  Number:  1215-0001  (revision). 

Form  Numbers:  WH-3  and  WH-3 
Spanish. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  37,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Total  Burden  Hours:  12,333  Hours. 

Total  annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Forms  WH-3  and  WH-3 
Spanish  are  optional  forms  used  to 
obtain  information  fiom  individuals 
about  alleged  violations  of  various  laws 
enforced  by  the  Wage  and  Hour 
Division.  It  is  also  used  as  a  screening 
device  to  determine  whether  the 
Division  has  jurisdiction  in  handling  the 
alleged  violations. 
Todd  R.  Owen. 

Departmental  Oearance  Officer. 
|FR  Doc.  98-16937  Filed  6-24-98;  8:45  am) 

BILLINQ  COOE  4S10-77-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclerance  consultation 
program  to  provide  Ihe  general  public 
and  other  Federal  agencies  with  an 
opportiinity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
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data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of  a 
currently  approved  collection  of 
information.  Prohibited  Transaction 
Class  Exemption  81-8  for  investment  of 
plan  assets  in  certain  types  of  short-term 
investments.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

DATES:  Written  must  be  submitted  to  the 
office  listed  in  ADDRESSES  section  below 
on  or  before  August  24, 1998.  The 
Department  of  Labor  is  particularly 
interested  in  comments  which: 

•  Evalaute  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have# 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  collection  of  information 
of  any  or  all  of  the  Agencies.  Send 
comments  to  Mr.  Gerald  B.  Lindrew, 
Office  of  Policy  and  Research,  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room  N- 
56457,  Washington.  D.C.  20210. 
Telephone:  (202)  219-4782  (this  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  81-8  permits  the  investment 
of  plan  assets  which  involve  the 
purchase  or  other  acquisition,  holding, 
sale,  exchange  or  redemption  by  or  on 
behalf  of  an  employee  benefit  plan  of 


certain  types  of  short-term  investments. 
These  include  investments  in  banker's 
acceptances,  commercial  paper, 
repurchase  agreements,  certificates  of 
deposit,  and  bank  securities.  In  absence 
of  the  exemption,  certain  aspects  of 
these  transactions  might  be  prohibited 
by  section  406  of  the  Employee 
Retirement  Income  Security  Act 
(ERISA). 

n.  Current  Actions 

The  Office  of  Management  and 
Budget's  approval  of  this  ICR  will  expire 
on  September  30,  1998.  This  existing 
collection  of  information  should  be 
continued  because  without  the  relieve 
provided  by  this  exemption,  plans 
would  not  be  able  to  continue  to  invest 
plan  assets  in  certain  short  term 
investments  in  debt  obligations  issued 
by  certain  persons  who  provide  services 
to  the  plan  or  who  are  affiliated  with 
such  service  providers.  In  most 
instances,  the  service  providers 
engaging  in  such  transactions  with  the 
plans  are  already  providing  services  to 
the  plan.  Without  this  exemption,  these 
types  of  transactions  could  not 
continue,  causing  disruption  of  the 
existing  business  practices  of  the  plan 
and  the  businesses  that  service  them. 

In  order  to  ensure  that  the  exemption 
is  not  abused,  that  the  rights  of 
participants  and  beneficiaries  are 
protected,  and  that  the  exemption's 
conditions  are  being  complied  with,  the 
Department  has  included  in  the 
exemption  two  basic  disclosure 
requirements.  Both  affect  only  the 
portion  of  the  exemption  deaUng  with 
repurchase  agreements.  The  first 
requirement  calls  for  the  repurchase 
agreements  between  the  seller  and  the 
plan  to  be  in  writing.  These  repurchase 
agreements  cover  a  period  of  one  year  or 
less  and  may  be  in  the  form  of  a  blanket 
agreement  for  one  year.  The  second 
requirement  obliges  the  seller  of  such 
repurchase  agreements  to  agree  to 
provide  financial  statements  to  the  plan 
at  the  time  of  the  sale  and  as  the 
statements  are  issued.  The  seller  must 
also  represent,  either  in  the  repurchase 
agreement  or  prior  to  each  repurchase 
agreement  transaction,  that  as  of  the 
time  the  transaction  is  negotiated,  there 
has  been  no  material  adverse  change  in 
the  seller's  financial  condition  since  the 
date  the  most  recent  financial  statement 
was  furnished  that  has  not  been 
disclosed  to  the  plan  fiduciary  with 
whom  the  written  agreement  is  made. 
This  requirement  may  be  met  by  the 
seller  stating  in  the  repurchase 
agreement  that  by  making  the  sale  they 
are  representing  that  there  is  no  material 
or  adverse  change  their  financial 
condition. 


Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Prohibited  Transaction  Class 
Exemption  81-8  for  Investment  of  Plan 
Assets  in  Certain  Typ>es  of  Short-Term 
Investments. 

Type  of -Review:  Extension  of 
currently  approved  collection. 

OMB  Number:  1210-0061. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  18.245. 

Total  Responses:  91.225. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  15.204  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  19,  1998. 
Gerald  B.  Lindrew, 
Deputy  Director,  Pension  and  Welfare 
Benefits  Administration,  Office  of  Policy  and 
Research. 
[FR  Doc.  98-16936  Filed  6-24-98;  8:45  am] 

BtLUNO  OOOE  4C7»-2»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Pap)erwork 
Reduction  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  a  currently  approved 
collection  of  information  included  in 
rules  regarding  participant  directed 
individual  account  plans  under  section 
404(c)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
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(29  CFR  §  2550.404C-1).  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the 
individual  listed  below  in  the  contact 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  24.  1998. 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Washington, 
DC.  20210,  (202)  219-4782  (not  a  toll- 
free  number).  FAX  (202)  21^-4745. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  404(c)  of  ERISA  provides  that 
if  a  pension  plan  that  provides  for 
individual  accounts  permits  a 
participant  or  beneficiary  to  exercise 
control  over  assets  in  his  account  and 
that  participant  or  beneficiary  in  fact 
exercises  such  control,  that  the 
participant  or  beneficiary  shall  not  be 
deemed  to  be  a  fiduciary  by  such 
exercise  of  control,  and  that  no  person 
otherwise  a  fiduciary  shall  be  liable  for 
any  loss  or  breach  which  results  from 
this  exercise  of  control. 

n.  Current  Actions 

The  Office  of  Management  and 
Budget's  approval  of  the  ICR  included 
in  29  CFR  §  2550.404C-1  will  expire  on 
September  30, 1998.  This  regulation 
describes  circumstances  under  which 
ERISA  section  404(c)  applies  to  a 
transaction  involving  a  participant's 
exercise  of  control  over  this  or  her 
individual  account.  The  opportunity  to 
exercise  control  includes  the 
opportunity  to  obtain  sufficient 


information  to  make  informed  decisions 
with  respect  to  investment  alternatives. 
This  regulation  describes  the  type  and 
extent  of  information  required  to  be 
made  available  to  participants  and 
beneficiaries  for  this  purpose.  In  the 
absence  of  such  disclosures, 
participants  might  not  be  able  to  make 
rnformed  decisions  about  the 
investment  of  their  individual  accounts, 
and  persons  who  are  oth6rwise 
fiduciaries  with  respect  to  these  plans 
would  not  be  afforded  relief  from  the 
fiduciary  responsibility  provisions  of 
Title  I  of  ERISA  with  respect  to  these 
transactions.  For  these  reasons,  the 
Department  intends  to  request  an 
extension  of  the  ICR. 

Type  of  Review:  Extension. 

Agency:  Department  of  Lat)or.  Pension 
and  Welfare  Benefits  Administration. 

Title:  Regulation  Regarding 
Participant  Directed  Individual  Account 
Plans  (ERISA  section  404(c)  Plans). 

0MB  Number:  1210-0090. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Individuals. 

Total  Respondents:  55,747. 

Frequency:  On  occasion. 

Total  Responses:  11.000,050. 

Estimated  Total  Burden  Hours: 
303,249. 

Comments  submitted  in  response  to 
this  notice  will  be  sxmimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  22, 1998. 
Gerald  B.  Lindrew, 

Deputy  Director,  Office  of  Policy  and 

Research.  Pension  and  Welfare  Benefits 

AdrninistTxition. 

(FR  Doc.  9*-16938  Filed  6-24-98;  8:45  am) 

BiLUNQ  CODE  4610-2«-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 

Administration 

Proposed  Extension  of  Irrfonnation 
Coltection  Request  Submitted  for 
Public  Comment  and 
Recommendations 

action:  None. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  other  federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  information  included 
in  the  employee  benefit  plan  claims 
procedure  regulation  issued  pursuant  to 
section  503  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
(29  CFR  2560.503-1).  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addressee 
section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  24, 1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have   • 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  collection  of  information 
ef  any  or  all  of  the  Agencies.  Send 
comments  to  Mr.  Gerald  B.  Lindrew, 
Office  of  Policy  and  Research,  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue  NW.,  Room  N- 
5647,  Washington,  DC  20210. 
Telephone:  (202)  219-4782  (this  is  not 
a  toll-free  number). 
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SUPPLEMENTARY  INFORM ATION: 

I.  Background 

Section  503  of  ERISA  provides  that, 
pursuant  to  regulations  promulgated  by 
the  Secretary  of  Labor,  each  employee 
benefit  plan  must  provide  adequate 
notice  in  writing  to  any  participant  or 
beneficiary  whose  claim  for  benefits 
under  the  plan  has  been  denied.  This 
notice  must  set  forth  the  specific 
reasons  for  the  denial  and  must  be 
written  in  a  manner  calculated  to  be 
understood  by  the  claimant.  Each  plan 
must  also  afford  a  reasonable 
opportunity  for  any  participant  or 
beneficiary  whose  claim  has  been 
denied  to  obtain  a  full  and  fair  review 
of  the  denial  by  the  appropriate  named 
fiduciary  of  the  plan. 

The  Department  previously  issued  a 
regulation  pursuant  to  section  503  that 
establishes  certain  minimum 
requirements  for  employee  benefit  plan 
procedures  pertaining  to  claims.  The 
ICR  included  in  the  claims  procedure 
regulation  generally  requires  timely 
v^-itten  disclosures  to  participants  and 
beneficiaries  of  employee  benefit  plans 
of  information  concerning  the  plan's 
claims  procedures,  the  basis  for  the 
denial  of  a  claim,  and  time  limits  for 
addressing  or  appealing  the  denial  of  a 
claim.  These  requirements  are  intended 
to  ensure  that  plan  administrators 
provide  for  a  full  and  fair  review  of 
claims,  and  that  plan  participants  and 
beneficiaries  have  information  which  is 
sufficient  to  allow  them  to  exercise  their 
rights  under  the  plan. 

II.  Current  Actions 

The  Office  of  Management  and 
Budget's  approval  of  this  ICR  will  expire 
on  September  30,  1998.  On  September 
8,  1997,  the  Department  published  a 
Request  for  Information  (September  8 
RFI)  (62  FR  47261)  concerning  the 
advisability  of  amending  the  existing 
regulation  that  establishes  minimum 
requirements  for  employee  benefit  plan 
claims  procedures.  In  the  Department's 
Semiannual  Regulatory  Agenda 
published  on  April  27,  1998,  the 
Pension  and  Welfare  Benefits 
Administration  indicated  its  intention 
to  publish  a  Notice  of  Proposed 
Rulemaking  with  respect  to  employee 
benefit  plan  claims  procedures  in  June, 
1998  (63  FR  22240).  While  certain 
modifications  to  the  claims  procedure 
ICR  may  be  anticipated  in  connection 
with  proposed  revision  of  these  rules, 
estimates  of  burden  associated  with 
modifications  currently  under 
consideration  are  not  yet  available.  The 
burden  estimates  shown  in  this  notice 
are,  therefore,  based  on  the  existing  ICR. 

To  avoid  unnecessary  duplication  of 
public  comments,  however,  those 


comments  received  in  response  to  the 
September  8  RFI  that  address  burden 
associated  with  the  claims  procedure 
regulation  will  be  treated  as  comments 
on  this  ICR. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Benefit  Claims  Procedure 
regulation  pursuant  to  29  CFR 
2560.503-1. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Numbers:  1210-0053. 

Affected  Public:  Individuals  or  V 

households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  23,454. 

Total  Responses:  23,454. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  7,063  hours. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  22,  1998. 
Gerald  B.  Lindrew, 
Deputy  Director,  Pension  and  Welfare 
Benefits  Administration,  Office  of  Policy  and 
Research. 
IFR  Doc.  98-16939  Filed  6-24-98;  8:45  am] 

BILUNQ  CODE  4S10-2»-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Social, 
Behavioral,  and  Economic  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Social, 
Behavioral,  and  Economic  Sciences  (1766). 

Dates:  July  27-29, 1998  and  August  3-5, 
1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230,  Room 
1235. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mike  McCloskey,  Program 
Director,  Division  of  Social,  Behavioral,  and 
Economic  Research,  National  Science 
Foundation,  4201  Wilson  Blvd..  Suite  995, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1732. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  jind  evaluate  proposals 
submitted  to  the  Knowledge  and  Distributed 
Intelligence  (KDI)  Program  Solicitation  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 


salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  22,  1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-16926  Filed  6-24-98;  8:45  am] 

BILUNG  CODE  755S-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-^10] 

Central  Hudson  Gas  &  Electric 
Corporation  (Nine  Mile  Point  Nuclear 
Station,  Unit  2);  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  Order 
approving,  under  10  CFR  50.80,  an 
application  regarding  a  transfer  of 
control  of  possessory  rights  held  by 
Central  Hudson  Gas  &  Electric 
Corporation  (Applicant)  under  the 
operating  license  for  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2  (NMP2).  The 
transfer  would  be  to  a  holding  company, 
not  yet  named,  to  be  created  over 
Applicant  in  accordance  with  a  New 
York  State  Public  Service  Commission 
order,  issued  and  effective  February  19, 
1998  (Case  96-E-0909),  and  related 
documents  entitled  "Amended  and 
Restated  Settlement  Agreement"  dated 
January  2, 1998,  and  "Modifications  to 
Amended  and  Restated  Settlement 
Agreement"  dated  February  26,  1998 
(see  Exhibits  G-G2  in  the  application). 
Applicant  is  licensed  by  the 
Commission  to  own  and  possess  a  9 
percent  interest  in  NMP2,  located  in  the 
town  of  Scriba,  Oswego  County,  New 
York. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  transfer  of  control  of  the  license  to 
the  extent  effected  by  Applicant 
becoming  a  subsidiary  of  the  newly 
formed  holding  company  in  connection 
with  a  proposed  plan  of  restructuring. 
Under  the  restructuring  plan,  the 
outstanding  shares  of  Applicant's 
common  stock  are  to  be  exchanged  on 
a  share-for-share  basis  for  common  stock 
of  the  holding  company,  such  that  the 
holding  company  will  own  all  of  the 
outstanding  common  stock  of 
Applicant.  In  addition,  the  holding 
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company  will  own,  directly  or 
indirectly,  the  stock  of  any  current  non- 
utility  subsidiaries  of  applicant  except 
that  Applicant  will  continue  to  own  one 
unregulated  subsidiary.  Under  this 
restructuring.  Applicant  will  sell  at 
auction  its  fossil-fueled  electric 
generation  facilities  at  its  Danskammer 
Steam  Generating  Plant  and  its  partial 
interest  in  the  Roseton  Electric 
Generation  Plant  (hereafter,  collectively 
referred  to  as  "Generation  Assets"). 
However,  Applicant  will  continue  to  be 
an  "electric  utiHty"  as  defined  in  10 
CFR  50.2  engaged  in  the  transmission, 
distribution,  and  generation  of 
electricity  at  NMP2,  combustion  turbine 
facilities,  hydroelectric  facilities,  and 
(until  structurally  separated  or 
divested),  the  Generation  Assets. 
Applicant  would  retain  its  ownership 
interest  in  NMP2  and  continue  to  be  a 
hcensee  of  NMP2.  No  direct  transfer  of 
the  of)erating  license  or  ownership 
interests  in  the  station  will  result  from 
the  proposed  restructuring.  The 
transaction  would  not  involve  any 
change  to  either  the  management 
organization  or  technical  personnel  of 
Niagara  Mohawk  Power  Corporation, 
which  is  responsible  for  operating  and 
maintaining  NMP2  and  is  not  involved 
in  the  restructuring  of  Applicant.  The 
proposed  action  is  in  accordance  with 
Applicant's  application  dated  April  8. 
1998.  as  supplemented  April  22.  1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
enable  Applicant  to  restructure  as 
described  above. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  corporate 
restructuring  and  concludes  that  it  is  an 
administrative  action  unrelated  to  plant 
operation:  thersfore.  there  will  be  no 
resulting  physical  or  operational 
changes  to  NMP2.  The  corporate 
restructuring  will  not  affect  the 
qualifications  or  organizational 
affiliation  of  the  personnel  who  operate 
and  maintain  the  facility,  as  NMPC  will 
continue  to  be  responsible  for  the 
maintenance  and  operation  of  NMP2 
and  is  not  involved  in  the  restructuring 
ofNYSEG. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  occupational  or 
o^site  radiation  exposure.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  radiological 


environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the 
restructuring  would  not  affect 
nonradiological  plant  effluents  and 
would  have  no  other  nonradiological 
environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  significant  environmental 
impacts  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated. 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
simikr. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  Related  to  the  Operation  of 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  2,  (NUREG-1085)  dated  May  1985. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  June  19, 1998,  the  staff  consulted 
with  the  New  York  State  official.  Mr. 
Jack  Spath,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  envirotunental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  Applicant's 
application  dated  April  8.  as 
supplemented  by  letter  dated  April  22, 
1998.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC, 
and  at  the  local  public  document  room 
located  at  the  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of)une  1998. 


For  the  Nuclear  Regulatory  Commission. 
Guy  S.  Vissing, 

Acting  Director,  Project  Directorate  l-l. 
Division  of  Reactor  Projects — l/II,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc  98-16909  Filed  6-24-98;  8:45  am) 

BILUNQ  CODE  75«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-010] 

Commonwealth  Edison  Co.;  Dresden 
Nuclear  Power  Station,  Unit  1;  Notice 
of  Public  Meeting 

The  NRC  will  conduct  a  public 
meeting  at  Grundy  County 
Administration  Center.  1320  Union 
Street,  Morris.  Ulinois,  on  July  23, 1998. 
to  discuss  plans  developed  by 
Commonwealth  Edison  Company 
(ComEd,  the  licensee)  to  decommission 
the  Dresden  Nuclear  Power  Station. 
Unit  1,  near  Morris,  Illinois.  The 
meeting  is  scheduled  for  7:00-9:00  p.m. 
and  will  be  chaired  by  Mr.  Donald 
Kauffman,  Chairman,  Grundy  County 
Board.  The  meeting  will  include  a  short  , 
presentation  by  the  NRC  staff  on  the 
decommissioning  process  and  NRC 
programs  for  monitoring 
decommissioning  activities,  with 
attention  being  given  to  the  licensee's 
updated  Post-Shutdown 
Decommissioning  Activities  Report 
(PSDAR)  dated  June  1.  1998.  There  will 
be  a  presentation  by  ComEd  on  their 
planned  decommissioning  activities, 
and  there  will  be  an  opportunity  for 
members  of  the  public  to  make 
comments  and  question  the  NRC  staff 
and  ComEd  representatives.  The 
meeting  will  be  transcribed. 

The  ficensee's  update  to  the  PSDAR 
provides  a  short  discussion  of  the  plant 
history,  and  a  description  and  schedule 
of  planned  decommissioning  activities. 
The  PSDAR  update  also  comments 
briefly  on  anticipated  decommissioning 
costs  and  environmental  impacts. 

The  PSDAR  update  is  available  for 
public  inspection  at  the  local  public 
document  room,  located  at  the  Morris 
Area  Public  Library  District,  604  Liberty 
Street.  Morris.  Illinois  60450.  and  the 
Commission's  PubHc  Document  Room, 
2120  L  Street.  NW.,  Washington,  D.C. 
20037.  The  NRC  document  accession 
number  is  9806080055. 

For  more  information,  contact  Mr. 
Ronald  A.  Burrows,  Project  Manager, 
Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555- 
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0001.  telephone  number  (301)  415- 
2497. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss. 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  98-16910  Filed  6-24-98;  8:45  am] 
BiLUNQ  CODE  75W>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Utility/NRC  Interface  Licensing 
Workshop 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  and  the  American  Nuclear 
Society  (ANS)  are  co-sponsoring  a 
workshop  involving  senior  NRC  staff 
and  key  licensing  officials  representing 
the  nuclear  industry.  The  purpose  of  the 
meeting  is  to  provide  a  forum  for 
constructive  dialogue  on  a  number  of 
important  licensing  issues.  The 
workshop  will  consist  of  three  sessions; 
each  session  will  consist  of  three 
separate  working  groups  discussing  one 
of  the  following  topics:  (1) 
Communications  between  NRR  Projects 
and  Industry,  (2)  Licensing  Submittals 
and  Expectations,  (3)  Licensing  Restart 
Issues  after  Prolonged  Outages,  (4) 
Notice  of  Enforcement  Discretion,  (5) 
Project  Management  Workload  and 
Prioritization  of  Licensing  Actions,  (6) 
Using  PRA  in  Licensing  DecisicMis,  (7) 
Public  Interaction,  (8)  Standard 
Technical  Specifications,  and  (9) 
Commitment  Management.  The  working 


groups  will  be  co-facilitated  by  NRC  and 
industry  experts  and  will  report  back  to 
the  entire  group  following  each  session. 
The  meeting  is  open  to  the  pubUc  and 
all  interested  parties  may  attend.  The 
fees  for  ANS  members  are  $375  and  the 
fees  for  nonmembers  are  $425.  Please 
contact  Dave  Slaninka  of  ANS  at  (708) 
579-8255  for  additional  information 
regarding  registration  and  fees. 

Dates:  July  20,  1998,  from  7:00  a.m.  to 
5:30  p.m.;  July  21,  1998,  from  8:00  a.m. 
to  3:00  p.m. 

Location:  Bethesda  Marriott  Hotel, 
5151  Pooks  Road,  Bethesda,  Maryland 
20814,  Telephone  (301)  897-9400,  Toll 
Free  (800)  228-9290. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Gamberoni,  Mail  Stop  0-13-H3, 
U.S.  Nuclear  Regulatory  Commission, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738;  Telephone:  (301)  415- 
3024;  Internet:  MKG@NRC.GOV 
or 

Jeff  Jeffries,  Paradigm  Consulting,  104 
Torrey  Pines  Dr.,  Gary,  NC  27513; 
Telephone:  (800)  481-4508;  Internet: 
jdejeffries@worldnet.att.net 

Dated  at  Rockville,  N4aryland  the  16th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 

Bruce  A.  Soger, 

Acting  Associate  Director  for  Projects,  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  98-16911  Filed  6-24-98;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

June  1,  1998. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 


the  Congressional  Budget  and' 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of  June 
1, 1998,  of  24  rescission  proposals  and 
eight  deferrals  contained  in  two  special 
messages  for  FY  1998.  These  messages 
were  transmitted  to  Congress  on 
February  3  and  February  20, 1998. 

Rescissions  (Attachments  A  and  C) 

As  of  June  1,  1998,  24  rescission 
proposals  totaling  $20  million  had  been 
transmitted  to  the  Congress.  Congress 
approved  21  of  the  Administration's 
rescission  proposals  in  P.L.  105-174.  A 
total  of  $17.3  miUion  of  the  rescissions 
proposed  by  the  President  was 
rescinded  by  that  measure.  Attachment 
C  shows  the  status  of  the  FY  1998 
rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  June  1,  1998.  $3,187  million  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1998. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cimiulative  report  are  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

63  FR  7004,  Wednesday,  February  11, 

1998 
63  FR  10076,  Friday,  February  27, 1998 
Jacob  J.  L«w, 
Acting  Director. 

Attachments 


Attachment  A— Status  of  FY  1998  Rescissions 

[In  miHions  of  doUars) 


Budgetary 
resources 


Rescissions  proposed  by  tt>e  President  _ ~ 

Rejected  by  the  Congress  _ _ — - ~ ~. 

Amounts  resonded  by  PL  105-174,  the  FY  1998  Supplemental  Appropriations  and  Rescissions  Act 
Currently  t>e4ore  the  Congress  « 


20.1 
.„_.„.„ 

2.8 


»   .f  . 
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ATTACHMENT  B— STATUS  OF  FY  1998  DEFERRALS 
(In  miHtons  of  doHars) 


VOL 
6  3 


Deferrals  proposed  by  the  Prestderrt ~ • V""":::':!:!' '^ 

Routine  Executive  releases  through  June  1,  1998  (OMB/Agency  releases  o*  $1,646.8  nmiion.  partttHy  offset  t>y  eumutative  poei- 

tive  a^ustment  of  $0.3  million)  - 

Overturned  by  the  Congress  — 

Cun-ently  before  the  Congress  - - 

BKiJNQ  cooc  me-ei-p 


Budgetary 
resources 


4.833.0 

-1.645.5 

3.187.5 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the  Office 
of  Personnel  Management  and  the 
Social  Security  Administration 

AGENCY:  Office  of  Personnel 

Management  (0PM) 

ACTION:  Notice  of  a  computer  matching 

program  between  OPM  and  the  Social 

Security  Administration  (SSA)  for 

comment. 

summary:  OPM  is  publishing  notice  of 
its  computer  matching  program  with 
SSA  to  meet  the  reporting  and 
publication  requirements  of  Public  Law 
100-503,  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988.  The 
purpose  of  this  match  is  to  identify 
beneficiaries  who  have  remarried  and 
not  reported  the  remarriages  to  OPM. 
Generally,  remarriage  terminates 
benefits  for  survivor  annuitants  55  years 
of  age  or  younger.  A  recent  amendment 
creates  an  exception  based  on  a 
marriage  that  lasted  30  years  or  more.  In 
this  match,  OPM  will  provide  SSA  with 
surnames,  dates  of  birth,  and  Social 
Security  Numbers  to  identify  survivor 
beneficiaries  who  have  not  reported 
remarriages  to  OPM  and  are  improperly 
receiving  benefits  under  the  Civil 
Service  Retirement  and  Federal 
Employees'  Retirement  Systems  (CSRS 
and  FERS).  The  match  will  be 
conducted  with  SSA's  Numident  file,  a 
source  of  beneficiaries'  ciurent 
surnames. 

DATES:  This  proposed  action  will 
become  effective  40  days  after  the 
agreements  by  the  parties  participating 
in  the  match  have  been  submitted  to 
Congress  and  the  Office  of  Management 
and  Budget  (OMB),  unless  either  the 
Congress  or  OMB  objects  thereto.  Any 
public  comment  on  this  matching 
program  must  be  submitted  within  the 
30-day  public  notice  period,  which 
begins  on  the  pubUcation  date  of  this 
notice. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  Kathleen 
M.  McGettigan,  Assistant  Director  for 
Systems,  Finance,  and  Administration, 
Retirement  and  Insurance  Service, 
Office  of  Personnel  Management.  Room 
4316, 1900  E  Street.  NW..  Washington. 
D.C.  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Plaster,  (202)  606-2115. 
SUPPLEMENTARY  INFORMATION:  OPM  and 
SSA  have  concluded  an  agreement  to 
conduct  a  computer  matching  program 
between  the  two  agencies.  The  purpose 
of  this  agreement  is  to  establish  the 


conditions  under  which  SSA  agrees  to 
the  disclosure  of  information  from  the 
Numident  file  to  OPM.  The  legal 
authority  for  this  matching  program  can 
be  found  in  5  U.S.C.  sections  8341, 
8347,  8442  and  8461. 

Office  of  Personnel  Management. 

Janice  R.  l,«chanr« 

Director. 

Report  of  Computer  Matching 
Agreement  Between  the  Office  of 
Personnel  Management  (OPM)  and  the 
Social  Security  Administration  (SSA) 

A.  Participating  Agencies 
OPM  and  SSA. 

B.  Purpose  of  the  Matching  Program 

Chapters  83  and  84  of  title  5,  United 
States  Code  (U.S.C.)  provide  the  basis 
for  paying  a  survivor  annuity  to 
widows,  widowers,  former  spouses,  or 
children.  The  purpose  of  this  match  is 
to  identify  beneficiaries  who  have 
remarried  and  not  reported  the 
remarriage  to  OPM.  A  surviving  widow, 
widower,  or  former  spouse  loses 
entitlement  to  a  survivor  annuity  upon 
remarrying  before  becoming  55  years  of 
age.  OPM  has  been  required  to  terminate 
the  survivor  annuity.  A  recent 
amendment  creates  an  exception  to  the 
termination  requirement,  under  certain 
conditions,  for  marriages  that  have 
lasted  30  or  more  years.  This  allows 
eligibility  for  a  survivor  annuity  based 
on  a  30-or-more-year  marriage  to 
continue,  and  terminate  only  upon  the 
death  of  the  survivor  annuitant  (or  in 
the  case  of  a  former  spouse,  as  specified 
by  the  terms  of  the  court  order). 

In  this  match,  OPM  will  provide  SSA 
with  surnames,  dates  of  birth,  and 
Social  Security  Niunbers  for  a  sample  of 
beneficiaries  to  identify  survivor 
beneficiaries  who  have  not  reported 
remarriages  to  OPM  and  are  improperly 
receiving  benefits  under  the  Civil 
Service  Retirement  and  Federal 
Employees  Retirement  Systems  (CSRS 
and  FERS).  The  match  will  be 
conducted  with  SSA's  Niunident  file,  a 
source  of  beneficiaries'  current 
surnames. 

C.  Authority  for  Conducting  the 
Sdatching  Program 

5  U.S.C,  Sections  8341,  8347,  8442, 
8461  and  552a  (Privacy  Act). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  file  used  in  the  match  is 
contained  in  SSA  System  of  Records 
09-60-0058,  Master  Files  of  Social 
Security  Number  holders,  last  published 
at  60  FR  2144,  January  6,  1995.  OPM's 
records  consist  of  annuity  data  from  its 


system  of  records  entitled  OPM.Central- 
1 -Civil  Service  Retirement  and 
Insurance  Records,  last  published  in  the 
Federal  Register  at  60  FR  63075. 
Decembers,  1995. 

E.  Description  of  Matching  Program 

OPM  will  disclose  to  SSA  the  Social 
Security  Numbers,  dates  of  birth,  sex 
codes,  and  names  of  beneficiaries  under 
CSRS  and  FERS  whose  benefits  could  be 
affected  by  remarriage.  SSA  will 
identify  and  provide  OPM  with  an 
extract  of  the  Numident  record  for  each 
record  that  SSA  matches.  OPM  will  only 
use  those  data  elements  pertinent  to  the 
purpose  of  the  match. 

F.  Inclusive  Dates  of  the  Matching 
Program 

This  computer  matching  program  is 
subject  to  review  by  the  Congress  and 
the  Office  of  Management  and  Budget 
(OMB).  OPM's  report  to  these  parties 
must  be  at  least  40  days  prior  to  the 
initiation  of  any  matching  activity.  If  no 
objections  are  raised  by  either  Congress 
or  OMB,  and  the  mandatory  30-day 
public  notice  period  for  comment  for 
this  Federal  Register  notice  expires, 
with  no  significant  receipt  of  adverse 
public  comments  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective.  By 
agreement  between  OPM  and  SSA,  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option 
to  renew  for  12  additional  months  under 
the  terms  set  forth  in  5  U.S.C. 
552a(o)(2)(D). 

[FR  Doc.  98-16933  Filed  6-24-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40102;  Ftte  No.  SR-NASO- 
98-39] 

Self- Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Small  Order 
Execution  System  Tier  Size 
Classifications 

)une  19, 1998. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
May  29, 1998,  the  National  Association 
of  Securities  Dealers  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 


'  15  U.S.C.  785(b)(1). 
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change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  submitting  this  filing  to 
effectuate  The  Nasdaq  Stock  Market. 
Inc.'s  ("Nasdaq")  periodic 
reclassification  of  Nasdaq  National 
Market  ("NNM")  securities  into 
appropriate  tier  sizes  for  purposes  of 
determining  the  maximum  size  order  for 
a  particular  security  eligible  for 
execution  through  Nasdaq's  Small  Order 
Execution  System  ("SOES"). 
Specifically,  under  the  proposal,  520 
NNM  securities  will  be  reclassified  into 
a  different  SOES  tier  size  effective  July 
1,  1998.  Since  the  NASD's  proposal  is 
an  interpretation  of  existing  NASD 
rules,  there  are  no  language  changes. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
and  copy  of  the  Notice-to-Members  may 
be  examined  at  the  places  specified  in 
Item  rv  below.  The  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  rule  change  is  to 
effectuate  Nasdaq's  periodic . 
reclassification  of  NNM  seciuities  into 
appropriate  tier  sizes  for  purposes  of 
determining  the  maximum  size  order  for 
a  particular  security  eligible  for 
execution  through  SOES.  Nasdaq 
periodically  reviews  the  SOES  tier  size 
applicable  to  each  NNM  security  to 
determine  if  the  trading  characteristics 
of  the  issue  have  changed  so  as  to 
warrant  a  tier  size  adjustment.  Such  a 
review  was  conducted  using  data  as  of 
March  31,  998,  pursuant  to  the 
following  established  criteria.^ 


'The  classification  criteria  is  set  forth  in  NASD 
Rule  4613(a)(2)  and  the  footnote  to  NASD  rule 
4710(g]. 


NNM  securities  with  an  average  daily  non- 
block  volurae  of  3,000  shares  or  more  a  day, 
a  bid  price  less  than  or  equal  to  SlOO,  and 
three  or  more  market  makers  are  subject  to 
a  minimum  quotation  size  requirement  of 
1,(XX)  shares  and  a  maximum  SOES  order 
size  of  1 ,000  shares; 

NNM  securities  with  an  average  daily  non- 
block  volume  of  1,000  shares  or  more  a  day, 
a  bid  price  less  than  or  equal  to  SI  50,  and 
two  or  more  market  makers  are  subject  to  a 
minimum  quotation  size  requirement  of  500 
shares  and  a  maximum  SOES  order  size  of 
500  shares;  and 

NNM  securities  with  an  average  daily  non- 
block  volume  of  less  than  l  ,(XX)  shares  a  day, 
a  bid  price  less  than  or  equal  to  S250,  and 
two  or  more  market  makers  are  subject  to  a 
minimum  quotation  size  requirement  of  200 
shares  and  a  maximum  SOES  order  size  of 
200  shares. 

Pursuant  to  the  application  of  this 
classification  criteria,  520  NNM 
securities  wrill  be  reclassified  effective 
July  1.  1998.  These  520  NNM  securities 
are  set  out  in  the  NASD's  Notice  to 
Members  98-44  (June  1998). 

In  ranking  NNM  securities  pursuant 
to  the  established  classification  criteria, 
Nasdaq  followed  the  changes  dictated 
by  the  criteria  with  three  exceptions. 
First,  an  issue  was  not  moved  more  than 
one  tier  size  level.  For  example,  if  an 
issue  was  previously  categorized  in  the 
1,000-share  tier  size,  it  would  not  be 
permitted  to  move  to  the  200-share  tier 
even  if  the  reclassification  criteria 
showed  that  such  a  move  was 
warranted.  In  adopting  this  policy. 
Nasdaq  was  attempting  to  maintain 
adequate  public  investor  access  to  the 
market  for  issues  in  which  the  tier  size 
level  decreased  and  help  ensure  the 
ongoing  participation  of  market  makers 
in  SOES  for  issues  in  which  the  tier  size 
level  increased.  Second,  for  securities 
priced  below  $1  where  the  reranking 
called  for  a  reduction  in  tier  size,  the 
tier  size  was  not  reduced.  Third,  for  the 
top  50  Nasdaq  securities  based  on 
market  capitalization,  the  SOES  tier 
sizes  were  not  reduced  regardless  of 
whether  the  reranking  called  for  a  tier- 
size  reduction. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.3  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
rules  of  the  NASD  governing  the 
operation  of  Nasdaq  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 


open  market.  Specifically,  the  NASD 
believes  that  the  reassignment  of  NNM 
securities  within  SOES  tier  size  levels 
will  further  these  ends  by  providing  an 
efficient  mechanism  for  small,  retail 
investors  to  execute  their  orders  on 
Nasdaq  and  by  providing  investors  with 
the  assurance  that  they  can  effect  trades 
up  to  a  certain  size  at  the  best  prices 
quoted  on  Nasdaq. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Association  has  neither  sofidted 
nor  received  written  conunents  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  and, 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)(i)  of  the  Act «  and 
subparagraph  (e)(1)  of  Rule  19b-4 
thereunder.* 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act,^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  MTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


'  15  U.S.C  780-3. 


MS  U.S.C.  78s(b)(3KA)(i). 

»17CFR240.19b-4(e)(l). 

*In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  IS  U.S.C  78c(f). 


34676 


Federal  Register /Vol.  63.  No.  122 /Thursday.  June  25,  1998 /Notices 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-39  and  should  be 
submitted  by  July  16. 1998. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McForland, 
Deputy  Secretary. 
(FR  Doc.  98-16951  Filed  6-24-98;  8:45  am] 

BILLJNG  COOe  H10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-40097;  File  No.  SR-PCX- 
98-04] 

SeH- Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  Thereto  by  the  Pacific  Exchange, 
Inc.  Relating  to  the  Identification  of 
Broker-Dealer  Orders  on  the  Options 
Floor 

June  17, 1998. 
I.  Introduction 

On  January  23, 1998,  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b-4  thereunder,* 
proposed  rule  changes  to  amend  PCX 
Rule  6.66(c),  Rule  6.2,  and  Rule  6.77  to 
require  the  broker-dealer  status  of  an 
order  to  be  identified  by  public  outcry 
to  the  trading  crowd  prior  to  execution, 
regardless  of  whether  the  order  is  to  be 
executed  at  the  trading  crowd's 
dissemiated  bid  or  offering  price,  and  to 
add  certain  violations  of  Rule  6.66(c)  as 
amended  to  the  list  of  those  violations 
that  may  cause  a  transaction  to  be 
nullified  or  adjusted.  Notice  of  the 
proposal  was  published  for  comment 
and  appeared  in  the  Federal  Register  on 
February  24, 1998. '  Not  comment  letters 


were  received  on  the  proposal.  On  June 
1, 1998,  the  PCX  filed  an  amendment  to 
the  proposed  rule  change  ("Amendment 
No.  1").*  This  order  approves  the 
Exchange's  proposal.  In  addition,  the 
Commission  hereby  publishes  notice  to 
solicit  comments  from  interested 
persons  on  Amendment  No.  1  on  the 
proposal  and  approves  that  amendment 
to  an  accelerated  basis. 

n.  Description  of  the  Proposal 

PCX  is  proposing  to  amend  its  rules 
on  the  identification  of  broker-dealer 
orders  by  requiring  that,  if  an  order  is 
for  an  account  in  which  a  broker-dealer 
has  an  interest,  the  broker-dealer  status 
of  the  order  must  be  disclosed  to  the 
trading  crowd  prior  to  execution, 
regardless  of  whether  the  order  is  to  be 
executed  at  the  trading  crowd's 
disseminated  bid  or  offering  price. 

On  July  21, 1994,  the  Commission 
approved  an  Exchange  proposal  to 
adopt  new  Rule  6.66(c),  which  currently 
states:  "Prior  to  executing  an  order  in 
which  a  broker-dealer  has  an  interest,  a 
member  must  indicate  by  public  outcry 
that  such  order  is  for  a  broker-dealer  if 
the  order  is  to  be  executed  at  the  trading 
crowd's  disseminated  bid  or  offering 
price.  This  rule  appUes  regardless  of 
whether  such  broker-dealer  is  an 
Exchange  member."  '  The  Exchange  is 
now  proposing  to  expand  the  scope  of 
Rule  6.66(c)  by  striking  the  words  "if 
the  order  is  to  be  executed  at  the  trading 
crowd's  disseminated  bid  or  offering 
price"  ftt)m  the  text  of  Rule  6.66(c). 
Accordingly,  under  the  amended  rule, 
prior  to  executing  an  order  in  which  a 
broker-dealer  has  an  interest,  a  Floor 
Broker  would  be  required  to  indicate  by 
public  outcry  that  the  order  is  for  a 
broker-dealer. 

The  proposal  is  intended  to  facilitate 
transactions  in  option  contracts  by 
making  the  member  in  the  trading 
crowd  and  the  Order  Book  Official  staff 
aware  of  the  nature  of  orders  being 
represented  on  the  Floor,  thereby 
assuring  that  broker-dealer  orders  will 
not  be  represented  inadvertently  as 
public  customer  orders.  In  that  regard, 
the  Exchange  notes  that  only  non- 
broker-dealer  orders  are  entitled  to  be 
placed  in  the  public  limit  order  book 
and  to  be  given  priority  over  broker- 
dealer  orders  under  certain 
circumstances.*  The  Exchange  further 
notes  that  only  non-broker-dealers  are 


entitled  to  receive  a  guaranteed 
minimum  of  20  contracts  at  the 
disseminated  bid  or  offering  price. ^ 

The  Exchange  believes  their  proposal 
will  make  the  existing  rule  less 
complicated  and  easier  to  follow  by 
removing  the  distinction  between 
broker-dealer  orders  to  be  executed  at 
the  bid  or  offering  price,  and  those  that 
are  not.  In  that  regard,  the  Exchange 
notes  that  there  is  no  such  distinction 
applicable  to  Market  Maker  orders,  the 
identification  of  which  is  governed  by 
Rule  6.66(b),  which  requires  Floor 
Brokers  to  verbally  identify  Market 
Maker  orders  as  such  prior  to  their 
execution."  Thus,  removing  the  subject 
distinction  from  Rule  6.66(c)  will  make 
the  Exchange's  option  rule  disclosure 
rules  uniform,  consistent,  and  easier  to 
follow. 

The  Exchange  is  also  proposing  to 
amend  Rules  6.2  and  6.77  by  adding 
certain  violations  of  Rule  6.66(c)  as 
amended  to  the  list  of  those  violations 
that  may  give  rise  to  a  circumstance  in 
which  two  Floor  Officials  may  nullify  a 
transaction  or  adjust  its  terms." 
Specifically,  such  action  could  be  taken 
if  a  Floor  Broker  failed  to  identify  a 
broker-dealer  order  for  20  contracts  or 
less.  The  reason  for  the  limitation  on  the 
number  of  contracts  is  that,  under  Rule 
6.86,  only  non-broker-dealer  orders  are 
eligible  for  a  guaranteed  execution  of  20 
contracts  at  the  displayed  price.  If  a 
Floor  Broker  does  not  disclosure  that  an 
order  for  20  contracts  or  less  is  for  a 
broker-dealer  (under  the  proposed  rule), 
the  members  in  the  trading  crowd  may 
incorrectly  assume  that  the  order  is  for 
a  public  customer  and  provide  an 
execution  at  the  displayed  price, 
without  having  an  opportunity  to 
update  their  quotes.'"  The  Exchange 
believes  that  adding  this  provision  is 
simply  a  logical  extension  of  the 
existing  Commentary  .05(v)  to  Rule  6.2, 
which  permits  two  Floor  Officials  to 
nullify,  or  adjust  the  terms  of.  any  order 


'17CFR20O.3O-3(a)(12). 
« 15  U.S.C.  78s(b)(l). 
» 17  CFR  240.196-4. 

'  See  Exchange  Act  Release  No.  39649  (February 
11,  1996).  63  FR  9276. 


*  Letter  from  Michael  D.  Pierson.  Senior  Attorney. 
Regulatory  Policy.  PCX  to  Ann  L  Vlcok.  Division 
of  Market  Regulation.  Coaunission.  dated  June  1, 
1996. 

>  See  Exchange  Act  Release  No.  34426  (July  21. 
1994).  59  FR  38497  (July  28.  1994)  (order  approving 
SR-PSE-92-14). 

>  See  PCX  Rules  6.52(a)  and  6.7S. 


'See  PCX  Rule  6.86(a). 

■Rule  6.66(b)  states:  "A  Floor  Broker  holding  an 
order  for  the  actxiunt  of  a  Market  Maker  shall 
verbally  identify  the  order  as  such  prior  to 
consununating  a  transaction,  and  shall,  after 
effecting  the  trade,  supply  the  name  of  the  Market 
Maker  concerned,  by  public  outcry,  upon  the 
requeet  of  any  member  or  members  in  the  trading 
crowd." 

*  Specifically,  the  Exchange  proposes  to  move 
Commentary  .05  from  Rule  6.2  to  Rule  6.77  and 
renumber  it  as  Commentary  .01.  The  existing 
subparagraphs  will  t^en  be  relettered  and  a  new 
subparagraph,  (f),  added  to  address  violations  of 
Rule  6.66(c)  as  amended. 

'"See  PCX  Rule  6.37(d)  and  Rule  6.37. 
Commentary  .05  (Market  Makers  are  required  to 
make  a  market  for,  at  a  minimum,  one  contract  for 
broker-dealer  orders:  they  must  also  lower  their 
bids  or  raise  their  offers  if  they  do  not  satisfy  an 
order  in  its  entirety). 


UMI 
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executed  in  violation  for  Rule  6.86, 
which  states  that  only  non-broker-dealer 
orders  are  eligible  for  a  guarantee  of  up 
to  20  option  contracts  at  the 
disseminated  market  price. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)'*  in  that 
they  are  designed  to  facilitate 
transactions  in  securities,  promote  just 
and  equitable  principles  of  trade,  and 
protect  investors  and  the  public 
interest.  12 

Specifically,  the  Commission  believes 
that  the  proposal  will  facilitate 
transactions  in  option  contracts  and 
afford  greater  protection  of  investors 
and  the  public  interest  by  making  the 
members  in  the  trading  crowd  and  the 
Order  Book  Official  staff  aware  of  the 
nature  of  the  orders  being  represented 
on  the  Floor,  thereby  assuring  that 
broker-dealer  orders  will  not  be 
represented  inadvertently  as  publii: 
customer  orders.  The  Commission  notes 
that  only  non-broker-dealer  orders  are 
entitled  to  be  placed  in  the  Exchange's 
public  limit  order  book  and  to  be  given 
priority  over  broker-dealer  orders  under 
certain  circumstances,  and  that  only 
non-broker-dealers  are  entitled  to 
receive  a  guaranteed  minimum  of  20 
contracts  at  the  disseminated  bid  or 
offering  price.  In  view  of  these  existing 
constraints  upon  broker-dealer  orders 
and  of  the  added  protection  afforded 
public  customers  by  the  proposal,  the 
Commission  does  not  believe  that 
requiring  all  broker-dealer  orders  to  be 
identified  as  such  pubUc  outcry  will 
cause  any  unnecessary  burden  upon  a 
member. 

The  Commission  agrees  with  the 
Exchange  that  the  proposal  will  make 
the  existing  rule  less  complicated  and 
easier  to  follow  by  removing  the 
distinction  between  broker-dealer  orders 
to  be  executed  at  the  bid  or  offering 
price,  and  those  that  are  not.  The 
Commission  notes  that  there  is  no  such 
distinction  applicable  to  Market  Maker 
orders,  which  must  be  verbally 
identified  as  such  prior  to  their 
execution.  Thus,  the  Commission 
believes  that  removing  the  subject 
distinction  from  Rule  6.66(c)  will 
facilitate  transactions  in  option 
contracts  by  making  the  Exchange's 


"ISU.S.C.  78f(b)(5). 

"In  approving  thU  rule  clunge,  tha  CommiMion 
has  considared  the  proposad  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(0. 


option  order  disclosure  rules  uniform, 
consistent,  and  easier  to  follow. 

The  Commission  also  believes  that  it 
is  appropriate  for  the  Exchange  to 
amend  Rule  6.2  by  deleting 
Commentary  .05  from  that  rule,  which 
relates  to  the  member's  overall  conduct 
and  manner  of  dress  on  the  options 
trading  Hoor,  and  adding  it  as 
Commentary  .01  to  Rule  6.77,  which 
relates  to  the  issue  of  when  bids  and 
offers  constitute  binding  contracts.  In 
view  of  the  proposed  amendment  of 
Rule  6.66(c),  the  Commission  believes  it 
appropriate  for  the  Exchange  to  add  a 
new  subparagraph  (f)  to  this 
Commentary,  which  would  add  certain 
violations  of  Rule  6.66(c)  as  amended  to 
the  list  of  those  violations  that  may  rise 
to  a  circumstance  in  which  two  Floor 
Officials  may  nullify  a  transaction  or 
adjust  its  terms.  Specifically,  such 
action  could  be  taken  if  a  Floor  Broker 
failed  to  identify  a  broker-dealer  order 
for  20  contracts  or  less.  The  Commission 
agrees  with  the  Exchange  that  adding 
this  provision  is  simply  a  logical 
extension  of  the  existing  Commentary 
.05(v)  of  Rule  6.2,  which  permits  two 
Floor  Officials  to  nullify,  or  adjust  the 
terms  of,  any  order  executed  in  violation 
of  Rule  6.86,  which  states  that  only  non- 
broker-dealer  orders  are  eligible  for  a 
guarantee  of  up  to  20  option  contracts 
at  the  disseminated  market  price.  The 
Commission  believes  that  enabling 
Floor  Officials  to  nullify  or  adjust  the 
terms  of  a  transaction  that  would  violate 
Rule  6.66(c)  as  amended  will  afford 
greater  protection  of  investors  and  the 
public  interest. 

For  the  foregoing  reasons,  the 
Commission  finds  that  PCX's  proposal 
to  require  the  broker-dealer  status  of  an 
order  to  be  identified  by  public  outcry 
to  the  trading  crowd  prior  to  execution, 
regardless  of  whether  the  order  is  to  be 
executed  at  the  trading  crowd's 
disseminated  bid  or  offering  price,  and 
to  add  certain  violations  of  rule  6.66(c) 
as  amended  to  the  list  of  those 
violations  that  may  cause  a  transaction 
to  be  nuUified  or  adjusted,  is  consistent 
with  the  requirements  of  the  Act  and 
with  the  rules  and  regulations 
thereimder. 

In  addition,  the  Commission  finds 
good  cause  consistent  with  the  Act  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  1  simply  corrects 
certain  typographical  errors  in  the  text 
of  the  rule  proposal  and  repharases  the 
new  sixbparagraph  (f)  being  added  to 
Comiiidntary  .01  of  Rtile  6.77.  The 
amendment  does  not  substantively 


change  the  proposal  as  originally  filed. 
Accordingly,  the  Commission  approves 
Amendment  No.  1  on  an  accelerated 
basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments,  including  whether  the 
submission  is  consistent  with  the  Act, 
concerning  Amendment  No.  1.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-04  and  should  be 
submitted  by  July  14, 1998. 

V.  Conclusion 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-PCX  98-04), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Marjant  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc.  98-16952  Filed  6-24-98:  8:45  am] 

BIUJNO  CODE  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collaction  Availabia  for  Public 
Comments  and  Racommandations 

ACnON:  Notice  and  request  for 
comments. 


In  accordance  with  the 
Paperworic  Reduction  Act  of  1995.  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  August  24,  1998. 
KW  FURTHER  MFOMMATKM  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 


"15U.S.C.  7es(bM2). 

"17  CFR  200.3O-3(aKl2). 
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Small  Business  Administration.  409  3rd 

Street.  S.W..  Suite  5000.  Washington. 

D.C.  20416.  Phone  Number:  202-205- 

6629 

SUPPLEMENTARY  INFORMATION: 

Title:  "Application  Form  for  SDB 
Program". 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 
Fonn  No:  2065. 

Description  of  Respondents:  Small 
Businesses  applying  for  SDB 
Certification. 
Annual  Responses:  30.000. 
Annual  Burden:  90,000. 
Comments:  Send  all  comments 
regarding  this  information  collection  to 
Brenda  Washington.  General  Business  & 
Industry  Specialist.  Office  of  Minority 
Enterprise  Development.  Small  Business 
Administration.  409  3rd  Street  S.W., 
Suite  8000.  Washington.  D.C.  20416. 
Phone  No:  202-205-7663. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  wajrs  to 
enhance  the  quality. 

Title:  "Application  for  Business 
Loans". 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Form  No.  's:  4.4SCH  A.  4-1.  4-L.  4- 
SHORT.  EIB-SBA-84-1. 

Description  of  Respondents: 
Applicants  for  an  SBA  Business  Loan. 
Annual  Responses:  60.000. 
Annual  Burden:  1.187.400. 
Comments:  Send  all  comments 
regarding  this  information  collection  to 
Keith  Lucas.  Program  Support 
Specialist,  Office  of  Financial 
Assistance.  Small  Business 
Administration.  409  3rd  Street  S.W., 
Suite  8300.  Washington,  D.C.  20416  . 
Phone  No:  202-205-6486.  Send 
comments  regarding  whether  this 
information  collection  is  necessary  for 
the  proper  performance  of  the  function 
of  the  agency,  accuracy  of  burden 
estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 
Jacqueline  White. 

Chief  Administrative  Infomtation  Branch. 
(PR  Doc.  98-16838  Filed  6-24-98;  8:45  am) 

BILUNG  COOE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting  requirements 
submitted  for  review. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

date:  Comments  should  be  submitted 
on  or  before  July  27, 1998.  If  you  intend 
to  comment  but  caxmot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
"-comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Jacqueline 
White,  Small  Business  Administration, 
409  3RD  Street.  S.W..  5th  Floor. 
Washington.  D.C.  20416,  Telephone: 
(202) 205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Title:  Financial  statement  of  debtor. 

Form  No:  770. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Recipients  of  SBA  Loans. 

Annual  Responses:  161,000. 

Annual  Burden:  281,750. 
Jccqueline  Wliite, 

Chief  Administrative  Information  Branch. 
(PR  Doc.  98-16970  Filed  6-24-98;  8:45  am) 

BIUJNQ  COOE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Berttiel  SBIC,  LLC  (License  No.  07/07/ 
0100);  Notice  of  Issuance  of  a  Small 
Business  Investment  Company 
License 

On  May  15, 1997.  an  application  was 
filed  by  Berthel  SBIC,  LLC.  at  100  2nd 
Street.  SE,  Cedar  Rapids,  Iowa,  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  hcense  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended; 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  07/07-0100  on  May 


4, 1998,  to  Berthel  SBIC,  LLC  to  operate 
as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  May  6,  1998. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment 
(FR  Doc  98-16976  Filed  6-24-98;  8:45  am] 

BK.UNQ  00O€  W2S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

Bluestem  Capital  Partners  II,  LP. 
(License  No.  08/7»-0153);  Notice  of 
Request  for  Exemption 

On  May  22. 1998.  Bluestem  Capital 
Partners  II.  L.P.  (the  "Licensee"),  a 
Delaware  limited  partnership  and  SBIC 
Licensee  number  08/78-0153  filed  a 
request  to  the  SBA  pursuant  to  Section 
107.730(a)  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.730(a)(1998))  for  an 
exemption  allowing  the  Licensee  to 
invest  in  Hat  World.  Inc.("Hat  World"), 
of  Sioux  Falls.  South  Dakota.  Hat  World 
received  prior  financial  assistance  from 
an  Associate  (as  defined  by  Section 
107.50  of  the  SBA  Regulations)  of  the 
Licensee,  and  has  itself  become  an 
Associate  of  the  Licensee. 

Hat  World  is  currently  in  need  of 
additional  capital,  however,  the 
Licensee  can  only  offer  this  assistance  to 
Hat  World  upon  receipt  of  a  prior 
written  exemption  from  SBA.  The 
exemption  requested  is  the  basis  for  this 
notice,  and  is  required  pursuant  to 
§  107.730(g)  of  the  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  &x)m  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  this 
exemption  request  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Sioux  Falls.  South  Dakota. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  )une  8. 1998. 
Don  A.  Christensen, 
Associa  te  A dministrator  for  In  vestmen  t. 
[FR  Doc.  98-16972  Filed  6-24-98;  8:45  ami 

BtLUNG  COOe  802S-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

Midwest  Mezzanine  Fund  II,  LP. 
(License  No.  05/05-0234);  Notice  of 
Issuance  of  a  Small  Business 
investment  Contpany  License 

On  November  14. 1997.  an 
application  was  filed  by  Midwest 
Mezzanine  Fund,  II.  L.P.,  at  208  South 
LaSalle  Street,  10th  Floor.  Chicago, 
Illinois  60604-1003,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0234  on  May 
4.  1998,  to  Midwest  Mezzanine  Fund  H, 
L.P.  to  op>erate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
(Program  No.  59.011.  Small  Business 
Investment  Companies] 

Dated:  May  8.  1998. 
Don  A.  nhngtffiMieH , 
Associate  Administrator  for  Investment. 
(PR  Doc.  98-16975  Filed  6-24-98;  8:45  am] 

aiUJNO  OOOC  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Sundance  Venture  Partners,  LP.  II 
(License  No.  09/79-0416);  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  November  20. 1997,  an 
application  was  filed  by  Sundance 
Venture  Partners,  L.P.  11  at  400  E.  Van 
Buren,  Suite  750,  Phoenix,  Arizona 
85004,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/79-0416  on  May 
4,  1998,  to  Sundance  Venture  Partners, 
L.P.  II,  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


Dated:  May  8. 1998. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
IFR  Doc.  98-16974  Filed  6-24-98;  8:45  am] 

BHXMQ  CODE  MZS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «3091] 

State  Of  Missiaeippi  (and  Contiguous 
Counties  in  Alabama) 

Lowndes  and  Perry  Counties  and  the 
contiguous  Counties  of  Clay,  Forrest, 
George,  Greene,  Jones,  Monroe, 
Noxubee,  Oktibbeha,  Stone,  and  Wayne 
in  Mississippi,  and  Lamar  and  Pickens 
Counties  in  Alabama  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  tornadoes 
that  occurred  on  Jime  5  and  6, 1998. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  August  17, 1998  and  for 
economic  injury  until  the  close  of 
business  on  March  16, 1999  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  EHsaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  Credit 

Avaitabie  Elsewhere  

7.000 

Homeowners  without  CredK 

Availat)ie  Elsewtiere  

3.500 

Businesses  with  Credit  Avail- 

able Elsewhere 

8.000 

Businesses  and  Non-Profit 

Organizations  without 

Credit  Available  Elsewhere 

4.000 

Others  (Including  Non-Profit 

Organizations)  with  Credit 

Available  Elsewhere . 

7.125 

For  Economic  Injury: 

Businesses  and  Small  Agri- 

cultural Cooperatives  With- 

out Credit  Available  Else- 

where   

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damages  are  309112  for 
Mississippi  and  309212  for  Alabama. 
For  economic  injury  the  numbers  are 
988900  for  Mississippi  and  989000  for 
Alabama. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  16, 1998. 
Aida  Alvarez, 
Administrator. 
[FR  Doc.  98-16973  Filed  &-24-98;  8:45  am] 

8IUJNQ  CODE  n2»-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on  July 
14,  1998,  at  10:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International,  1635  Prince  Street, 
Alexandria,  VA  22314. 
FOR  FURTTHER  INFORMATION  CONTACT: 
Noreen  Hannigan.  Regulations  Analyst, 
Office  of  Rulemaking  (ARM-106),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-7476;  FAX:  (202)  267-5075. 
SUPP(.aNENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulmnaking  Advisory  Committee  to 
discuss  general  aviation  oi>erations 
issues.  This  meeting  will  be  held  on  July 
14,  1998,  at  10:00  a.m.  at  the  Hehcopter 
Association  International,  1635  Prince 
Street.  Alexandria,  VA  22314. 

The  agenda  for  this  meeting  will 
include: 

(1)  A  status  report  on  the  Part  103 
(Ultralight  Vehicles)  Working  Group's 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  "Sport  Pilot  Certification 
Requirements"  (and  possible  request  for 
ARAC  approval  of  draft  for  submission 
to  the  FAA  for  legal  and  economic 
review  (copies  may  be  obtained  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT)); 

(2)  Discussion  of  overflights  of 
national  parks; 

(3)  Other  general  aviation  topics  (open 
discussion). 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
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contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  COMTACT. 

Issued  in  Washington.  IXi,  on  June  22, 
1998. 

Katherin«  Hakala, 

Acting  Assistant  Executive  Director  for 
General  Aviation  Operations.  Aviation 
Rulemaking  Advisory  Committee. 
(FR  Doc.  9»-16955  Filed  6-24-98;  8:45  am] 

aiLUNG  COOe  491»-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
98-03-C-OO-OSM  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Des  Moines 
International  Airport,  Des  Moines,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Des  Moines 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  27.  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street. 
Kansas  City.  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  William 
F.  Flannery.  Aviation  Director.  Des 
Moines  International  Airport,  at  the 
following  address:  Des  Moines 
International  Airport.  5800  Fleur  Drive. 
Suite  201.  Des  Moines.  Iowa  50321- 
2854. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of  Des 
Moines,  Des  Moines  International 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  PFC  Program  Manager. 
FAA.  Central  Region.  601  E.  12th  Street. 
Kansas  City,  MO  64106.  (816)  426-4730. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Des  Moines  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  8. 1998.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  dity  of  Des  Moines.  Iowa,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  24, 
1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December,  2001. 

Proposed  charge  expiration  date: 
June,  2005. 

Total  estimated  PFC  revenue: 
$8,458,474. 

Brief  description  of  proposed 
projectls):  Terminal  lobby  restroom 
renovation;  terminal  passenger  skywalk; 
terminal  passenger  skywalk  lobby; 
terminal  passenger  holdroom 
expansion;  and  terminal  ticket  counter 
reconfiguration  and  replacement. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Des  Moines 
International  Airport. 

Issued  in  Kansas  City,  Missouri  on  June  9, 
1998. 

James  W.  Brunskill, 

Acting  Manager,  Airports  Division,  Central 
Region. 
IFR  Doc.  98-16961  Filed  6-24-98;  8:45  am) 

BOiJNQ  COOE  4t10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  290  (Sub  No.  5)  (9S- 
3)] 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Approval  of  rail  cost  adjiistment 
factor. 

SUMMARY:  The  Board  has  approved  the 
third  quarter  1998  rail  cost  adjustment 


factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Railroads. 
The  third  quarter  1998  RCAF 
(Unadjusted)  is  0.998.  The  third  quarter 
1998  RCAF  (Adjusted)  is  0.629.  The 
third  quarter  1998  RCAF-5  is  0.626. 
EFFECTIVE  DATE:  July  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Jeff  Warren.  (202)  565-1549.  TDD  for 
the  hearing  impaired:  (202)  565-1695.  ~ 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Suite  210.  1925  K  Street, 
NW.  Washington,  DC  20423-0001. 
telephone  (202)  289-4357.  (Assistance 
for  ^e  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act. 

Decided:  )une  18. 1998. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  98-16928  Filed  6-24-98;  8:45  am) 

BIUJNQOOOE  4«1S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  DocKet  No.  33616] 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption — Central 
California  Traction  Company 

Central  California  Traction  Company 
(CCT)  has  agreed  to  grant  local  trackage 
rights  to  Union  Pacific  Railroad 
Company  (UP)  over  2.9  miles  of  CCT's 
rail  line  between  milepost  41.9  near 
Eldercreek  Road  and  milepost  44.8,  near 
Polk  Junction,  in  the  Sacramento 
Industrial  Park  and  Fruitridge,  in  and 
near  the  City  of  Sacramento,  Sacramento 
County,  California.  CCT  is  jointly 
owned  by  UP  and  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF),  and,  after  the  trackage 
rights  are  effective,  UP  will  handle  rail 
cars  as  the  operating  agent  for  BNSF. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  June  12.  1998. 

The  purpose  of  the  local  trackage 
rights  is  to  permit  UP  to  serve  customers 
on  the  line,  which  UP  expects  to  result 
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in  an  efficient  and  economical  route  for 
the  shippers  in  the  City  of  Sacramento. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  fihng  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33616,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq.,  1416  Dodge  Street.  #830, 
Omaha.  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
■•WWW.STB.DOT.GOV." 

Decided:  June  17, 1998. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
|FR  Doc.  98-16804  Filed  6-24-98;  8:45  am] 

MLUNO  CODE  4f1S-<»-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Depositor's  Application  To  Witttdraw 
Postal  Savings 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Depositor's  AppUcation  to 
Withdraw  Postal  Savings." 
DATES:  Written  comments  should  be 
received  on  or  before  August  24.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3361- 


L  75th  Avenue.  Landover,  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT! 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  Morris, 
Credit  Accounting  Branch,  3700  East- 
West  Highway,  Hyattsville,  Maryland 
20782,  (202)  874-7801. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
(44  U.S.C.  3506(c)(2)(A)).  the  financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Depositor's  Application  to 
withdraw  Postal  Savings. 

OAfB  Number.  1510-0034. 

Form  Number:  POD  315. 

Abstract:  This  form  is  used  as  an 
application  for  payment  of  Postal 
Savings  account  to  depositor  or  other 
legal  representatives.  The  information 
on  this  form  is  used  to  identify  the 
depositor  or  legal  recipient  thereby 
insuring  payment  is  made  to  the 
appropriate  agency. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,075. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  538. 

Comments:  Comments  submitted  in 
response  to  this, notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  pubUc  record. 
Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
•  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  June  19. 1998. 
Diane  E.  Clark, 

Assistant  Commissioner,  Management. 
[PR  Doc.  98-16863  Filed  6-24-98;  8:45  am) 

BILUNO  CODE  ai»-4S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8396 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8396, 
Mortgage  Interest  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  August  24,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW  ,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Mortgage  Interest  Credit. 

OMB  Number:  1545-0930. 

Form  Number:  8396. 

Abstract:  Form  8396  is  used  by 
individual  taxpayers  to  claim  a  credit 
against  their  tax  for  a  portion  of  the 
interest  paid  on  a  home  mortgage  in    . 
connection  with  a  qualified  mortgage 
credit  certificate.  Internal  Revenue  Code 
section  25  allows  the  credit  and  Code 
section  163(g)  provides  that  the 
mortgage  interest  deduction  will  be 
reduced  by  the  credit.  The  IRS  uses  the 
information  on  the  form  to  verify  the 
mortgage  interest  credit  taken  and  to 
verify  that  the  mortgage  interest 
deducted  on  Schedule  A  (Form  1040) 
has  been  reduced  by  the  allowable 
credit. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Time  Per  Respondent:  1  hr., 
49min. 
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Estimated  Total  Annual  Burden 
Hours:  54,300. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  16,  1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-16841  Filed  6-24-98:  8:45  am) 

BIUJNQ  COOC  M30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-fl 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  1099-B. 
Proceeds  From  Broker  and  Barter 
Exchange  Transactions. 
DATES:  Written  comments  should  be 
received  on  or  before  August  24. 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Proceeds  From  Broker  and 
Barter  Exchange  Transactions. 

OMB  Number:  1545-0715. 

Form  Number:  1099-B. 

Abstract:  Internal  Revenue  Code 
section  6045  requires  the  filing  of  an 
information  return  by  brokers  to  report 
the  gross  proceeds  from  transactions 
and  by  barter  exchanges  to  report 
exchanges  of  property  or  services.  Form 
1099-B  is  used  to  report  proceeds  from 
these  transactions  to  the  Internal 
Revenue  Service. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  and  individuals. 

Estimated  Number  of  Responses: 
117,611,875. 

Estimated  Time  Per  Response:  15  min. 

Estimated  Total  Annual  Burden 
Hours:  29.402,969. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  16, 1998. 
Garrick  R.  Shear. 

IBS  Reports  Clearance  Officer. 

|FR  Doc.  98-16842  Filed  6-24-98;  8:45  am) 

BtLUNG  CX>Oe  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[tA-e6-88] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  IA-96-88  (TD  8435).  Certain 
Elections  Under  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988  and 
the  Redesignation  of  Certain  Other 
Temporary  Elections  Regulations 
(§301.9100-8). 

DATES:  Written  comments  should  be 
received  on  or  before  August  24,  1998 
to  be  assurpd  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
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5569,  1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Elections  Under  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  and  the  Redesignation  of 
Certain  Other  Temporary  Elections 
Regulations. 

OMB  Number:  1545-1112. 

Regulation  Project  Number:  IA-96- 
88. 

Abstract:  Regulation  section 
301.9100-8,  formerly  section  5h.6. 
provides  final  income,  estate  and  gift, 
and  employment  tax  regulations  relating 
to  elections  made  under  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
This  regulation  enables  taxpayers  to 
take  advantage  of  various  benefits 
provided  by  the  Internal  Revenue  Code. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  state,  local,  or  tribal  * 

governments. 

Estimated  Number  of  Respondents: 
24.305. 

Estimated  Time  Per  Respondent:  17 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6.712. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the  i 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  17, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-16844  Filed  6-24-98;  8:45  am] 

BILUNQ  CODE  4U0-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[INTL-39»-88] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  tm 
existing  final  regulation,  INTL-399-88 
(TD  8434),  Treatment  of  Dual 
Consolidated  Losses  (§  1.1503-2). 
DATES:  Written  comments  should  be 
received  on  or  before  August  24. 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Dual  Consolidated 
Losses. 

OMB  Number:  1545-1083. 

Regulation  Project  Number:  INTL- 
399-88. 

Abstract:  Internal  Revenue  Code 
section  1503(d)  denies  use  of  the  losses 
of  one  domestic  corporation  by  another 
affiliated  domestic  corporation  where 
the  loss  corporation  is  also  subject  to  the 
income  tax  of  another  country.  This 
regulation  allows  an  affiliate  to  make 


use  of  the  loss  if  the  loss  has  not  been 
used  in  the  foreign  country  and  if  an 
agreement  is  attached  to  the  income  tax 
return  of  the  dual  resident  corporation 
or  group,  to  take  the  loss  into  income 
upon  future  use  of  the  loss  in  the  foreign 
country.  The  regulation  also  requires 
separate  accounting  for  a  dual 
consolidated  loss  where  the  dual 
resident  corporation  files  a  consolidated 
return. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  2  hr., 
23  min. 

Estimated  Total  Annual  Burden 
Hours:  1.195. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  17, 1998. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  98-16846  Filed  6-24-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[lNTL-e41-86;  l^frL-656-87;  INTL-704-87] 

ProDosed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-941-86;  INTL-656-87;  INTL- 
704-87,  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies  (§§  1.1291-1.  1.1291-2, 
1.1291-3, 1.1291-6.  and  1.1291-6). 
DATES:  Written  comments  should  be 
received  on  or  before  August  24,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW  ,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569. 1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPt-aCHTARY  INFORMATION: 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 


OMB  Number:  1545-1304. 

Regulation  Project  Number:  INTL- 
941-86;  INTL-656-87,  INT^-704-87. 

Abstract:  This  regulation  concerns  the 
taxation  of  shareholders  of  certain 
passive  foreign  investment  companies 
(PFICs)  upon  payment  of  distributions 
by  such  companies  or  upon  disposition 
of  the  stock  of  such  companies.  The 
reporting  requirements  affect  U.S. 
persons  that  are  direct  and  indirect 
shareholders  of  PFICs.  The  information 
is  required  by  the  IRS  to  identify  PFICs 
and  their  shareholders,  administer 
shareholder  elections,  verify  amoimts 
reported,  and  track  transfers  of  stock  of 
certain  PFICs. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  2.500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 


approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  17, 1998. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  98-16847  Filed  6-24-98;  8:45  am] 
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UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting 

AOENCY:  United  States  Enrichment 

Corporation. 

SUBJECT:  Board  of  Directors. 

TIME  AND  date:  9:30  a.m..  Saturday.  Jxme 

20.  1998. 

Pl>CE:  Telephonic  meeting. 

STATUS:  This  meeting  was  canceled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elizabeth  Stuckle  at  301/564-3399. 

Dated:  June  22,  1998. 
William  H.  Timbers,  Jr., 
President  and  Chief  Executive  Officer. 
IFR  Doc.  98-17046  Filed  6-23-98;  9:43  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  442 

[FRL-6100-6] 
RtN  2040-AC23 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Transportation  Equipment  Cleaning 
Point  Source  Category 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  proposed  regulation 
establishes  technology-based  effluent 
limitations  guidelines  for  the  discharge 
of  pollutants  into  waters  of  the  United 
States  and  into  pubUcly  owned 
treatment  works  (POTWs)  by  existing 
and  new  facilities  that  perform 
transportation  equipment  cleaning 
operations.  Transportation  equipment 
cleaning  (TEC)  facilities  are  defined  as 
those  facilities  that  generate  wastewater 
from  cleaning  the  interior  of  tank  trucks, 
closed-top  hopper  trucks,  rail  tank  cars, 
closed-top  hopper  rail  cars,  intermodal 
tank  containers,  inland  tank  barges, 
closed-top  hopper  barges,  ocean/sea 
tankers,  and  other  similar  tanks 
(excluding  drums  and  intermediate  bulk 
containers)  used  to  transport  materials 
or  cargos  that  come  into  direct  contact 
with  the  tank  or  container  interior. 
Facilities  which  do  not  engage  in 
cleaning  the  interior  of  tanks  are  not 
considered  within  the  scope  of  this 
proposal. 

EPA  is  proposing  to  subcategorize  the 
TEC  Point  Source  Category  into  1 1 
subcategories  based  on  types  of  cargos 
carried  and  transportation  mode.  EPA  is 
proposing  to  establish  effluent 
limitations  for  existing  facilities  and 
new  sources  discharging  wastewater 
directly  to  surface  waters  in  the 
following  subcategories:  Truck/ 


Chemical,  Rail/Chemical,  Barge/ 
Chemical  A  Petroleum,  Truck/Food, 
Rail/Food  and  Barge/Food 
Subcategories. 

EPA  is  proposing  to  establish 
pretreatment  standards  for  existing 
facilities  and  new  sources  discharging 
wastewater  to  POTWs  in  the  following 
subcategories:  Truck/Chemical  and  Rail/ 
Chemical  Subcategories.  Additionally. 
EPA  is  proposing  to  establish  effluent 
limitations  for  new  sources  discharging 
wastewater  to  POTWs  in  the  Barge/ 
Chemical  &  Petroleum  Subcategory. 

EPA  is  proposing  not  to  establish 
effluent  limitations  or  pretreatment 
standards  for  existing  or  new  facilities 
in  the  Truck/Petroleum,  Rail/Petroleum, 
Truck/Hopper.  Rail/Hopper,  and  Barge/ 
Hopper  Subcategories.  Also,  EPA  is 
proposing  not  to  establish  pretreatment 
standards  for  existing  or  new  sources  in 
the  Truck/Food,  Rail/Food,  and  Barge/ 
Food  Subcategories  because  the 
pollutants  generated  by  these 
subcategories  are  amenable  to  treatment 
in  a  Publicly  Owned  Treatment  Works 
(POTW). 

This  proposal  would  not  apply  to 
wastewater  discharges  from  cleaning 
operations  located  at  industrial  facilities 
regulated  under  other  Clean  Water  Act 
effluent  guidelines,  provided  that  the 
facility  cleans  only  tanks  containing 
cargos  or  commodities  generated  or 
used  on-site,  or  by  a  facility  under  the 
same  corporate  structure. 

The  wastewater  flows  covered  by  the 
rule  include  all  contact  washwaters 
which  have  come  into  direct  contact 
with  the  tank  or  container  interior 
inclu(Jhng  pre-rinse  cleaning  solutions, 
chemical  cleaning  solutions,  and  flnal 
rinse  solutions.  Additionally,  the  rule 
covers  wastewater  generated  from 
washing  vehicle  exteriors,  equipment 
and  floor  washings,  and  TEC 
contaminated  wastewater  at  those 
facilities  subject  to  the  TEC  guidelines 
and  standards.  Compliance  with  this 
proposal  is  estimated  to  reduce  the 


discharge  of  priority  pollutants  by  at 
least  100,000  pounds  per  year  and  result 
in  recreational  beneflts  of  $1.8  million 
to  $6.3  million  in  1997  dollars. 
Additional  non  use  beneflts  are 
projected  to  range  from  $  885,000  to 
$3.2  million.  Compliance  with  this 
proposal  is  expected  to  result  in  a  total 
pretax  compliance  cost  of  $37.5  million 
annually. 

DATES:  Comments  on  the  proposal  must 
be  received  by  September  23.  1998. 

In  addition,  EPA  will  conduct  a 
public  hearing  on  Tuesday,  August  18. 
1998,  from  9:00  a.m.  to  11:00  a.m. 

ADDRESSES:  Send  written  comments  and 
supporting  data  on  this  proposal  to: 
John  Tinger,  US  EPA.  (4303).  401  M  St. 
SW,  Washington,  D.C.  20460. 

The  public  hearing  covering  the 
rulemaking  will  be  held  at  the  EPA 
headquarters  auditorium.  Waterside 
Mall,  401  M  St.  SW,  Washington,  DC. 
Persons  wishing  to  present  formal 
comments  at  the  public  hearing  should 
have  a  written  copy  for  submittal. 

The  public  record  is  available  for 
review  in  the  EPA  Water  Docket,  401  M 
St.  SW,  Washington,  D.C.  20460.  The 
public  record  for  this  rulemaking  has 
been  established  under  docket  number 
W-97-25,  and  includes  supporting 
documentation,  but  does  not  include 
any  information  claimed  as  Confldential 
Business  Information  (CBI).  The  record 
is  available  for  inspection  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
docket  materials,  please  call  (202)  260- 
3027  to  schedule  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  technical  information  contact 
Mr.  John  Tinger  at  (202)  260-4992.  For 
additional  economic  information 
contact  Mr.  Ceorge  Denning  at  (202) 
260-7374. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities:  Entities  potentially  regulated 
by  this  action  include: 


Category                                                                                   Examples  of  regulated  entities 

Industry 

Facilities  ttiat  dean  the  interiors  of  tank  trucks,  raH  tank  cars,  or  barges  that  have  been  used  to  transport 
cargos  and  that  are  not  already  covered  by  Clean  Water  Act  effluent  guidelines. 

The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action. 


you  should  carefully  examine  the 
applicability  criteria  in  Section  III  of  the 
proposed  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  for  technical  information  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 


Supporting  Documentation 

The  regulations  proposed  today  are 
sujiported  by  several  major  documents: 

1.  "Development  Document  for 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Transportation  Equipment  Cleaning 
Category"  (EPA-82.1-B-98-011). 
Hereafter  referred  to  as  the  Technical 
Development  Document,  the  document 
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presents  EPA's  technical  conclusions 
concerning  the  proposal.  EPA  describes, 
among  other  things,  the  data  collection 
activities  in  support  of  the  proposal,  the 
wastewater  treatment  technology 
options,  wastewater  characterization, 
and  the  estimation  of  costs  to  the 
industry. 

2.  "Economic  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Transportation 
Equipment  Cleaning  Category"  (EPA- 
821-B-98-012). 

3.  "Cost-Effectiveness  Analysis  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Transportation  Equipment  Cleaning 
Category"  (EPA-821-B-98-013). 

4.  "Statistical  Support  Document  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Transportation  Equipment  Cleaning 
Category"  (EPA-821-B-98-014). 

5.  "Environmental  Assessment  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Transportation  Equipment  Cleaning 
Category"  (EPA-821-B-98-015). 

How  to  Obtain  Supporting 
Documents:  All  documents  are  available 
from  the  Office  of  Water  Resource 
Center.  RC-4100,  U.S.  EPA,  401  M 
Street  SW,  Washington,  D.C.  20460; 
telephone  (202)  260-7786  for  the  voice 
mail  publication  request.  The  Technical 
Development  Document  can  also  be 
obtained  through  EPA's  Home  Page  on 
the  Internet,  located  at 
WWW.EPA.GOV/OST/RULES.  The 
preamble  and  rule  can  also  be  obtained 
at  this  site. 
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B.  Economic  Impact  Methodology 

1.  Introduction 

2.  Methodology  Overview 

C.  Summary  of  Costs  and  Economic 
Impacts 

1.  Number  of  Facilities  Incurring  Costs 

2.  Total  Costs  and  Impacts  of  the  Proposed 
Rule 

a.  Introduction 

b.  Impacts  From  PSES 

c.  Impacts  From  BPT.  BCT,  and  BAT 

d.  Impacts  From  PSNS 

e.  Impacts  from  NSPS 

3.  Economic  Impacts  of  Accepted  and 
Rejected  Options 

4.  Small  Business  Analysis 

D.  Cost-Benefit  Analysis 

E.  Cost-Effectiveness  Analysis 

XI.  Water  Quality  Impacts  of  Proposed 

Regulations 

A.  Characterization  of  Pollutants 

B.  Truck/Chemical  Subcategory 

C.  Rail/Chemical  Sulxategory 

D.  Barge/Chemical  &  Petroleum 
Subcategory 

XII.  Non-Water  Quality  Impacts  of  Proposed 
Regulations 

A.  Energy  Impacts 

B.  Air  Emission  Impacts 
C  Solid  Waste  Impacts 

1.  Wastewater  Treatment  Sludge 

2.  Waste  Oil 

3.  Spent  Activated  Cartwn 

4.  Spent  Organo-Clay 

XIII.  Related  Acts  of  Congress,  ExecuUve 
Orders,  and  Agency  Initiatives 

A.  Summary  of  Public  Participation 

B.  Regulatory  Flexibility  Act  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

C  ExecuUve  Order  12866  (0MB  Review) 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

E.  Paperwork  Reduction  Act 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  The  Edible  Oil  Regulatory  Reform  Act 
H.  Executive  Order  13045:  Protection  of 

Children  From  Environmental  Health 
Risks  and  Safety  Risks 
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XIV.  Regulatory  Implementation 

A.  Applicability 

B.  Upset  and  Bypass  Provisions 
C  Variances  and  Modifications 

1.  Fundamentally  Different  Factors 
Variances 

2.  Permit  Modifications 

3.  Removal  Credits 

D.  Relationship  of  Effluent  Limitations  to 
NPDES  Permits  and  Monitoring 
Requirements 

E.  Best  Management  Practices  (BMPs) 

XV.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

B.  Specific  Data  and  Comment 
Solicitations 

XVI.  Guidelines  for  Comment  Submission  of 
Analytical  Data 

A.  Types  of  Data  Requested 

B.  Analytes  Requested 

C.  Quality  Assurance/Quality  Control  (QA/ 
QC)  Requirements 

Appendix  A:  Definitions.  Acronyms,  and 
Abbreviations  Used  in  This  Notice 

I.  Legal  Authority 

These  regulations  are  proposed  under 
the  authority  of  Sections  301.  304.  306. 
307.  308.  and  501  of  the  Clean  Water 
Act.  33  U.S.C.  1311.  1314.  1316. 1317, 
1318.  and  1361. 

II.  Background 

A.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemiciil.  physical,  and  biological 
integrity  of  the  Nation's  waters" 
(Section  101(a).  33  U.S.C.  1251(a)).  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
vimters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  confronts 
the  problem  of  water  pollution  on  a 
number  of  different  fronts.  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amounts  of 
pollutants  discharged  from  various 
industrial,  commercial,  and  public 
sources  of  wastewater. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards 
which  restrict  pollutant  discharges  for 
those  who  discharge  wastewater 
indirectly  through  sewers  flowing  to 
publicly-owned  treatment  works 
(POTWs)  (Section  307(b)  and  (c),  33 
U.S.C.  1317(b)  and  (c)).  NaUonal 
pretreatment  standards  are  estabUshed 
for  those  pollutants  in  wastewater  from 
indirect  dischargers  which  may  pass 
through  or  interfere  with  POTW 
operations.  Generally,  pretreatment 
standards  are  designed  to  ensure  that 
wastewater  from  direct  and  indirect 


industrial  dischargers  are  subject  to 
similar  levels  of  treatment.  In  addition, 
POTWs  are  required  to  implement  local 
treatment  limits  applicable  to  their 
industrial  indirect  dischargers  to  satisfy 
any  local  requirements  (40  CFR  403.5). 
EHrect  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
('NPDES")  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  These  limitations  and 
standards  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)— Section 
304(b)(1)  of  the  CWA 

In  the  guidelines  for  an  industry 
category,  EPA  defines  BPT  effluent 
limits  for  conventional,  priority,'  and 
non-conventional  pollutants.  In 
specifying  BPT,  EPA  looks  at  a  number 
of  factors.  EPA  first  considers  the  cost 
of  achieving  effluent  reductions  in 
relation  to  the  effluent  reduction 
benefits.  The  Agency  also  considers  the 
age  of  the  equipment  and  facilities,  the 
processes  employed  and  any  required 
process  changes,  engineering  aspects  of 
the  control  technologies,  non-water 
quality  environmental  impacts 
(including  energy  requirements),  and 
such  other  factors  as  the  Agency  deems 
appropriate  (CWA  304(b)(1)(B)). 
Traditionally.  EPA  establishes  BPT 
effluent  limitations  based  on  the  average 
of  the  best  performances  of  facilities 
within  the  industry  of  various  ages, 
sizes,  processes  or  other  common 
characteristics.  Where  existing 
performance  is  uniformly  inadequate. 
EPA  may  require  higher  levels  of  control 
than  aurently  in  place  in  an  industrial 
category  if  the  Agency  determines  that 
the  technology  can  be  practically 
applied. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— Section  304(b)(4)  of 
the  CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 


<  In  the  initial  stages  of  EPA  CWA  regulation.  EPA 
efforts  emphasized  the  achievement  of  BPT 
limitations  for  control  of  the  "classical"  pollutants 
(e.g..  TSS  pH,  BODj).  However,  nothing  on  the  iaca 
of  the  statue  explicitly  restricted  BPT  limitation  to 
such  pollutants.  Following  passage  of  the  Clean 
Water  Act  of  1997  withits  requirement  for  point 
sources  to  achieve  best  available  technology 
limitations  to  control  discbarges  of  toxic  pollutants, 
EPA  shifted  its  focus  to  addrms  the  listed  priority 
toxic  pollutants  under  the  guidelines  program.  BPT 
guidelines  continue  to  include  limitations  to 
address  all  pollutants. 


pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
industrial  point  sources.  BCT  is  not  an 
additional  limitation,  but  replaces  Best 
Available  Technology  (BAT)  for  control 
of  conventional  pollutants.  In  addition 
to  other  factors  specified  in  Section 
304(b)(4)(B).  the  CWA  requires  that  EPA 
establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BODj), 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30. 1979  (44  FR  44501). 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(b)(2)  of  the  CWA 

In  general,  BAT  effluent  limitations 
guidelines  represent  the  best  existing 
economically  achievable  performance  of 
direct  discharging  plants  in  the 
industrial  subcategory  or  category.  The 
factors  considered  in  assessing  BAT 
include  the  cost  and  economic  impact  of 
achieving  BAT  effluent  reductions,  the 
age  of  equipment  and  facilities 
involved,  the  processes  employed, 
engineering  aspects  of  the  control 
technology,  potential  process  changes, 
non-water  quality  impacts  (including 
energy  requirements),  and  such  factors 
as  the  Adininistrator  deems  appropriate. 
The  Agency  retains  considerable 
discretion  in  assigning  the  weight  to  be 
accorded  to  these  factors.  An  additional 
statutory  factor  considered  in  setting 
BAT  is  economic  achievability. 
Generally,  the  achievability  is 
determined  on  the  basis  of  the  total  cost 
to  the  industrial  subcategory  and  the 
overall  effect  of  the  rule  on  the 
industry's  financial  health.  BAT 
limitations  may  be  based  upon  effluent 
reductions  attainable  through  changes 
in  a  facility's  processes  and  operations. 
As  with  BPT,  where  existing 
performance  is  imiformly  inadequate, 
BAT  may  be  based  upon  technology 
transferred  from  a  different  subcategory 
within  an  industry  or  from  another 
industrial  category.  BAT  may  be  based 
upon  process  changes  or  internal 
controls,  even  when  these  technologies 
are  not  common  industry  practice. 
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4.  New  Source  Performance  Standards 
(NSPS)— Section  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology  (BDAT).  New  facilities  have 
the  opportunity  to  install  the  best  and 
most  efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result.  NSPS  should  represent  the 
greatest  degree  of  effluent  reduction 
attainable  through  the  application  of  the 
best  available  demonstrated  control 
technology  for  all  pollutants  (i.e., 
conventional,  nonconventional,  and 
priority  pollutants).  In  determining  the 
BADT,  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Section  307(b)  of  the 
CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatment  work/ 
(POTWs).  The  CWA  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfere  with  treatment  processes  at 
POTWs.  Pretreatment  standards  are 
technology-based  and  analogous  to  BAT 
effluent  Umitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  Part  403.  Those 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  establish  pretreatment  standards 
that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586,  January  14, 
1987. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Section  307(b)  of  the 
CWA 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

B.  Section  304im)  Requirements 

Section  304(m)  of  the  CWA,  added  by 
the  Water  Quality  Act  of  1987,  requires 


EPA  to  establish  schedules  for  (1) 
reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards 
("effluent  guidelines")  and  (2) 
promulgating  new  effluent  guidelines. 
On  January  2,  1990,  EPA  published  an 
Effluent  Guidelines  Plan  (55  FR  80)  that 
established  schedules  for  developing 
new  and  revised  effluent  guidelines  for 
several  industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedule  was  the 
Transportation  Equipment  Cleaning 
Industry. 

In  1992,  EPA  entered  into  a  Consent 
Decree  requiring  proposal  and  final 
agency  action  of  effluent  limitations 
guidelines  and  standards  final  rule  for 
the  Transportation  Equipment  Cleaning 
Industry  (NRDC\.  Browner  D.D.C.  89- 
2980).  hi  December  of  1997,  the  Court 
modified  the  decree  revising  the 
deadlines  for  proposal  to  May  15,  1998 
and  a  deadline  of  June  15,  2000  for  final 
action. 

C.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  et  seq..  Pub.  L. 
101-508,  November  5,  1990)  "declares  it 
to  be  the  national  policy  of  the  United 
States  that  pollution  should  be 
prevented  or  reduced  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  environment  should  be 
emploved  only  as  a  last  resort  *   *   *" 
(Sec.  6602;  42  U.S.C.  13101  (b)).  In 
short,  preventing  pollution  before  it  is 
created  is  preferable  to  trying  to  manage, 
treat  or  dispose  of  it  after  it  is  created. 
The  PPA  directs  the  Agency  to,  among 
other  things,  "review  regulations  of  the 
Agency  prior  and  subsequent  to  their 
proposal  to  determine  their  effect  on 
source  reduction"  (Sec.  6604;  42  U.S.C. 
13103(b)(2)).  This  effluent  guideUne  was 
reviewed  for  its  incorporation  of 
pollution  prevention. 

According  to  the  PPA,  source 
reduction  reduces  the  generation  and 
release  of  hazardous  substances, 
pollutants,  wastes,  contaminants,  or 
residuals  at  the  source,  usually  within  a 
process.  The  term  source  reduction 
"include[sl  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training  or 
inventory  control.  The  term  "source 
reduction"  does  not  include  any 
practice  which  alters  the  physical. 


chemical,  or  biological  characteristics  or 
the  volume  of  a  hazardous  substance, 
pollutant,  or  contaminant  through  a 
process  or  activity  which  itself  is  not 
integral  to  or  necessary  for  the 
production  of  a  product  or  the  providing 
of  a  service."  42  U.S.C.  13102(5).  In 
effect,  source  reduction  means  reducing 
the  amount  of  a  pollutant  that  enters  a 
waste  stream  or  that  is  otherwise 
released  into  the  environment  prior  to 
out-of-process  recycUng,  treatment,  or 
disposal. 

EPA  has  evaluated  pollution 
prevention  related  activities  involving 
the  management  of  heels  (residual 
material)  in  the  Transportation 
Equipment  Cleaning  (TEC)  Industry. 
During  the  data  collection  phase  of  the 
development  of  the  proposed  rule,  a 
number  of  potential  pollution 
prevention  practices  and  technology 
applications  were  identified.  Discussion 
of  the  pollution  prevention  technologies 
and  practices  and  their  uses  with 
respect  to  this  proposed  rule  are 
contained  in  Section  VI  of  this  preamble 
and  in  the  Technical  Development 
Document. 

ni.  Scope  of  the  Proposed  Regulation 

EPA  is  today  proposing  effluent 
limitations  guidelines  and  pretreatment 
standards  for  wastewater  discharges 
from  facilities  engaged  in  cleaning  the 
interiors  of  tanks  including,  but  not 
limited  to:  tank  trucks;  rail  tfenk  cars; 
intermodal  tank  containers;  inland  tank 
barges;  and  ocean/ sea  tankers  used  to 
transport  commodities  that  come  into 
direct  contact  with  the  tank  or  container 
interior.  Facilities  which  do  not  engage 
in  cleaning  the  interior  of  tanks  are  not 
considered  vtdthin  the  scope  of  this 
proposal. 

EPA  is  proposing  to  subcategorize  the 
TEC  point  source  category  into  11 
subcategories  based  on  types  of  cargos 
carried  and  transportation  mode.  The 
subcategories  proposed  for  the  TEC 
point  source  category  are  set  forth 
below.  Further  details  and  definitions  of 
EPA's  subcategorization  approach  are  in 
Section  VI  of  this  notice. 

•  Subcategory  A:  Truck/Chemical; 

•  Subcategory  B:  Rail/Chemical; 

•  Subcategory  C:  Barge/Chemical  & 
Petroleum; 

•  Subcategory  D:  Truck/Petroleum; 

•  Subcategory  E:  Rail/Petroleum; 

•  Subcategory  F:  Truck/Food; 

•  Subcategory  G:  Rail/Food; 

•  Subcategory  H;  Barge/Food; 

•  Subcategory  I:  Truck/Hopper; 

•  Subcategory  J:  Rail/Hopper;  and 

•  Subcategory  K:  Barge/Hopper. 
EPA  is  proposing  to  estabhsh  effluent 

limitations  for  existing  facilities  and 
new  sources  discharging  wastewater 
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directly  to  surface  waters  in  the 
following  subcategories:  Truck/ 
Chemical,  Rail/Chemical,  Barge/ 
Chemical  *  Petroleum,  Truck/Foed, 
Rail/Food  and  Barge/Food. 


EPA  is  proposing  to  establish 
pretreatment  standards  for  existing 
facilities  and  new  sources  discharging 
wastewater  to  POTWs  in  the  Truck/ 
Chemical  and  Rail/Chemical 
Subcategories.  Additionally,  EPA  is 


proposing  to  estabhsh  effluent 
limitations  for  new  sources  discharging 
wastewater  to  POTWs  in  the  Barge/ 
Chemical  &  Petroleum  Subcategory.  The 
following  table  presents  the  regulatory 
approach  proposed  in  today's  notice. 


Table  1  .—Subcategories  Proposed  for  Regulation 


Sutxategory 


A;  TmcK/Ctiemtcal  

B:  RaiVChemJcal  

C:  Barge/Chemical  &  Petrotoum 

D:  Tru<*/Petro)eum  

E:  Rail/Petro<eum 

F:  Truck/Food  

G:  Rail/Food 

H:  Barge/Food  

I:  Truck/Hoppef 

J:  Rail/Hopper  .., 

K:  Barge/Hopper  _ 


BPTor 
BCT 


X 
X 
X 


X 
X 
X 


BAT 


X 
X 
X 


NSPS 


X 
X 
X 


X 
X 
X 


PSES 


X 
X 


PSNS 


X 
X 
X 


The  wastewater  flows  covered  by  the 
proposed  rule  include  all  washwaters 
which  have  come  into  direct  contact 
with  the  tank  or  container  interior 
including  pre-rinse  cleaning  solutions, 
chemical  cleaning  solutions,  and  final 
rinse  solutions.  Additionally,  the  rule 
would  cover  wastewater  generated  from 
washing  vehicle  exteriors,  equipment 
and  floor  washings,  and  TEC 
contaminated  wastewater  at  those 
facilities  subject  to  the  TEC  guidelines 
and  standards. 

EPA  is  proposing  not  to  establish 
effluent  limitations  or  pretreatment 
standards  for  existing  or  new  facilities 
in  the  following  subcategories:  Truck/ 
Petroleum  and  Rail/Petroleum,  hiitially, 
in  its  assessment  of  the  industry,  EPA 
analyzed  the  removals,  benefits  and 
costs  of  establishing  guidelines  for  the 
Truck/Petroleum  and  Rail/Petroleiun 
Subcategories.  EPA  has  determined  that 
very  few  poimds  of  toxic  pollutants  are 
being  discharged  by  existing  facihties  in 
the  Truck/Petroleum  and  Rail/ 
Petroleum  Subcategories.  The  pollutant 
loads  and  technology  options  analyzed 
for  these  subcategories  are  further 
discussed  in  Section  Vni  of  today's 
notice.  The  low  pollutant  loadings 
associated  with  these  subcategories  are, 
in  part,  due  to  the  small  volumes  of 
wastewater  discharged  by  these 
facilities,  which  range  from  900  to  a 
maximum  of  175,000  gallons  per  year. 
Based  on  this  analysis.  EPA 
preliminarily  concluded  that  there  is  no 
need  to  develop  nationally  appUcable 
regulations  for  these  subcategories. 
Rather,  direct  dischargers  will  remain 
subject  to  effluent  limitations 
estabUshed  on  a  case  by  case  basis  using 
best  professional  judgement,  and 
indirect  dischargers  may  be  subject  to 


local  pretreatment  limits  as  necessary  to 
prevent  pass-through  or  interference. 

EPA  recognizes  the  limitations  of 
currently  available  data  and  the  impact 
of  assumptions  on  the  subsequent 
conclusions,  especially  due  to  the  lack 
of  available  data  on  raw  wastewater 
characteristics  on  the  Truck/Petroleum 
and  Rail/Petroleum  Subcategories,  as 
described  in  Section  VII  of  this  notice. 
EPA  solicits  data  and  comments  which 
may  support  or  refute  the  Agency's 
conclusion  that  wastewater  generated  in 
the  petroleum  subcategories  does  not 
contain  significant  toxic  loadings.  EPA 
is  also  concerned  about  the  difficulty  of 
determining  whether  particular  cargos 
fall  into  the  chemical  or  petroleimi 
subcategories.  As  explained  below,  and 
in  EPA's  proposed  subcategorization 
approach.  EPA  is  soliciting  comment  on 
an  alternative  subcategorization 
approach  that  would  combine  the 
petroleum  and  chemical  subcategories. 

EPA  reahzes  that  much  of  the  TEC 
industry  is  characterized  by  each  fecifity 
accepting  and  cleaning  a  wide  range  of 
commodities  and  cargos  which  may 
vary  on  a  daily,  seasonal,  or  yearly 
basis.  EPA  raises  the  issue  that  it  may 
be  difficult  to  determine  the  limits 
appropriate  to  a  particular  facility  due 
to  the  changing  nature  of  the  cargos 
being  accepted  by  a  facility.  In  this 
notice,  EPA  has  provided  definitions  of 
each  subcategory  and  each  type  of  cargo. 
EPA  believes  it  has  established 
definitions  that  are  most  appUcable  to 
the  industry,  and  has  subsequently 
modeled  wastewater  treatment 
performance  and  developed  effluent 
limitations  appUcable  to  each 
subcategory.  However.  EPA  also 
acknowledges  that  there  may  be  some 
difficulties  associated  with 


implementing  this  rule  as  proposed. 
Specifically,  EPA  is  concerned  that 
there  may  be  difficuUies  associated  with 
the  determination  of  whether  a  facility 
is  cleaning  transportation  equipment 
that  contained  "petroleum"  or 
"chemical"  commodities.  EPA 
recognizes  that  there  are  many  products, 
especially  petrochemical  products, 
being  transported  by  the  industry  which 
may  not  cletuly  be  defined  as  a 
"chemical"  or  a  "petroleum"  product. 
Additionally,  according  to  the  proposed 
subcategorization  approach,  there  may 
be  significant  overlap  of  the  two 
subcategories. 

EPA  notes  from  its  data  collection 
activities  that  92  percent  of  not 
previously  regulated  faciUties  classified 
in  the  Rail/Chemical  Subcategory  also 
accept  conunodities  characterized  as 
"petroleum."  and  that  52  percent  of 
faciUties  classified  in  Truck/Chemical 
Subcategory  also  accept  commodities 
characterized  as  "petroleum."  EPA 
solicits  comment  on  the  difficiilty  of 
defining  petroleum  and  chemical 
products  from  a  regulatory  standpoint. 

Because  of  potential  difficulty  in 
defining  petroleimi  and  chemical 
products,  in  order  to  ease 
implementation  of  this  rule,  EPA 
considered  estabUshing  one  set  of 
effluent  limitations  for  each  mode  of 
transportation  (e.g.,  truck,  rail,  barge) 
which  cleans  chemical  and/or 
petroleum  cargos.  The  rationale  for  the 
proposed  subcategories  is  further 
discussed  in  Section  VI  of  this  notice. 
EPA  is  soliciting  comment  on  potential 
applicability  issues  associated  with  the 
proposed  subcategorization,  and  on  the 
feasibiUty  of  establishing  one  set  of 
effluent  limitations  for  facilities 
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accepting  chemical  and/or  petroleum 
products. 

EPA's  assessment  of  the  industry 
indicates,  however,  that  there  is  little 
overlap  of  cleaning  facilities  among 
transportation  modes.  EPA's  survey 
demonstrated  that  TEC  facilities  are 
almost  exclusively  involved  in  cleaning 
equipment  from  only  one  mode  of 
transportation:  either  highway,  railway, 
waterway,  or  ocean-going.  The  one 
exception  is  intermodal  containers. 
Intermodal  containers  are  completely 
enclosed  storage  vessels  which  may  be 
loaded  onto  flat  b^ds  for  either  truck  or 
rail  transport,  or  onto  ship  decks  for 
water  transport,  and  are  approximately 
the  same  size  as  tank  trucks.  EPA  found 
that  these  containers  are  almost 
exclusively  cleaned  at  facilities  which 
clean  tank  trucks.  Based  on  EPA's 
survey  of  the  industry,  intermodals 
typically  account  for  one  to  10  percent 
of  the  tanks  cleaned  at  individual  tank 
truck  facilities,  although  at  one  facility 
intermodals  accounted  for  up  to  94 
percent  of  the  tanks  cleaned.  Therefore, 
EPA  proposes  that  wastewater  generated 
h'om  cleaning  intermodal  tanks  be 
handled  according  to  the  regulations 
established  for  the  truck  transportation 
subcategories. 

EPA  is  proposing  to  establish  effluent 
limitations  for  existing  and  new 
facilities  discharging  directly  to  surface 
waters  in  the  following  subcategories: 
Truck/Food,  Rail/Food,  and  Barge/Food. 
However,  EPA  is  proposing  not  to 
establish  pretreatment  standards  for 
facilities  discharging  to  POTWs  in  the 
following  subcategories:  Truck/Food, 
Rail/Food,  and  Barge/Food 
Subcategories.  EPA  is  proposing  effluent 
limitations  for  the  food  subcategories  to 
control  discharges  of  conventional 
pollutants  which  may  adversely  affect 
waterways  when  discharged  directly  to 
surface  waters.  However,  because  few 
priority  toxic  pollutants  were  found  in 
food  wastewaters  and  POTWs  have  the 
ability  to  treat  conventional  pollutants, 
EPA  concluded  that  it  was  unnecessary 
to  propose  pretreatment  limits  for  the 
food  subcategories. 

EPA  is  also  proposing  not  to  establish 
effluent  limitations  or  pretreatment 
standards  for  existing  or  new  facilities 
in  the  remaining  subcategories:  Truck/ 
Hopper,  Rail/Hopper  and  Barge/Hopper. 
Closed-top  hopper  trucks,  rails,  and 
barges  are  generally  used  to  transport 
dry  bulk  materials  such  as  coal,  grain, 
and  fertilizers.  Raw  wastewater 
generated  from  cleaning  the  interiors  of 
hoppers  was  found  to  contain  very  few 
priority  toxic  pollutants  at  treatable 
levels.  This  is  likely  due  to  the  fact  that 
the  residual  materials  (heels)  from  dry 
bulk  goods  are  easily  removed  prior  to 


washing  and  that  relatively  little 
wastewater  is  generated  from  cleaning 
the  interiors  of  hopper  tanks  due  to  the 
dry  nature  of  bulk  materials  transported. 
This  results  in  low  pollutant  loadings 
present  in  the  wastewater  discharges 
from  hopper  tank  cleaning.  Based  on  the 
low  pollutant  loads  associated  with 
wastewater  discharge  from  the  hopper 
subcategories,  the  Agency  concluded 
that  it  need  not  establish  nationally- 
applicable  effluent  limitations  for  these 
subcategories.  Rather,  direct  dischargers 
will  remain  subject  to  effluent 
limitations  established  on  a  case  by  case 
basis  using  best  professional  judgement, 
and  indirect  dischargers  may  be  subject 
to  local  pretreatment  limits  as  necessary 
to  prevent  pass-through  or  interference. 
EPA  solicits  comments  on  the 
appropriateness  of  not  regulating 
hopper  facilities.  EPA  also  solicits  data 
on  pollutant  levels  in  wastewater  from 
hopper  facilities. 

The  proposed  regulation  would  not 
apply  to  wastewaters  generated  from 
cleaning  the  interiors  of  drums  or 
intermediate  bulk  containers  (IBCs).  In 
1989,  EPA  conducted  an  analysis  on  the 
pollutant  loadings  associated  with  the 
drum  reconditioning  industry.  Drum 
reconditioning  operations  generate 
wastewater  from  cleaning  the  interiors 
of  drums  before  the  drum  is 
reconditioned,  scrapped,  or  recycled. 
The  Preliminary  Data  Summary  for  the 
Drum  Reconditioning  Industry  (EPA 
440/1-89/101  September  1989) 
estimated  that  there  were  450  facilities 
which  accepted  approximately  50 
million  drums  in  1985.  These  drums 
contained  approximately  124  million 
pounds  of  residue.  This  study  of  the 
industry  concluded  that  wastewater 
generated  from  drum  reconditioning 
operations  did  not  merit  national 
regulation  at  that  time  because  of  the 
low  pollutant  loads  associated  with  this 
industry.  Since  this  study  was 
conducted,  the  reconditioning  industry 
has  grown  to  include  other  forms  of 
transportation  containers  which  were 
not  initially  considered  in  EPA's  study, 
namely  IBCs.  IBCs  are  portable 
containers  with  450  liters  (119  gallons) 
to  3,000  liters  (793  gallons)  capacity.  In 
comparison,  drvuns  typically  have  208 
liters  (55  gallons)  capacity.  Facilities 
cleaning  IBCs  generate  wastewater  from 
cleaning  the  interior  of  the  IBC  prior  to 
re-using  the  container.  Based  on  data 
collected  in  EPA's  questionnaire,  there 
are  approximately  173  TEC  facilities 
which  accept  IBCs  for  cleaning.  The 
Association  of  Container  Reconditioners 
estimates  that  there  are  approximately 
600.000  IBCs  manufactured  each  year. 
By  comparison,  they  estimate  that  there 


are  over  40  million  drums  manufactured 
and  recycled  each  year. 

Although  EPA  does  not  have  data  on 
the  pollutant  loadings  associated  with 
the  cleaning  of  IBCs,  EPA  has  concluded 
that  IBCs  are  used  by  industries  as  an 
interchangeable  replacement  for  drums 
and  are  therefore  used  for  the  storage 
and  transport  of  cargos  similar  to  drums. 
Because  of  this,  EPA  expects  that 
wastewater  generated  from  cleaning  the 
interiors  of  IBCs  may  be  similar  to  the 
wastewater  generated  from  cleaning  the 
interiors  of  drums.  For  this  reason,  EPA 
is  proposing  not  to  regulate  wastewater 
generated  from  cleaning  IBCs.  EPA  is 
soliciting  comment  and  data  on  the 
pollutant  loads  associated  with  IBC 
cleaning  wastewater,  and  on  the  initial 
decision  not  to  include  IBC  wastewater 
within  the  scope  of  this  guideline. 

The  focus  of^this  proposed  rule  is  on 
transportation  equipment  cleaning 
facilities  that  function  independently  of 
other  industrial  activities  that  generate 
wastewater.  This  proposal  would 
therefore  not  apply  to  wastewater 
discharges  from  transportation 
equipment  cleaning  operations  located 
at  industrial  facilities  regulated  under 
other  Clean  Water  Act  effluent 
guidelines,  provided  that  the  facility 
cleans  only  tanks  containing  cargos  or 
commodities  generated  or  used  on-site, 
or  by  a  facility  under  the  same  corporate 
structure. 

EPA  has  identified  TEC  wastewaters 
at  facilities  subject  to  guidelines  which 
include  Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  (OCPSF)  (40  CFR  part 
414);  Centralized  Waste  Treatment 
(CWT)  (proposed  40  CFR  part  437,  60 
FR  5464,  January  27.1995);  Dairy 
products  processing  point  source 
category  (40  CFR  part  405);  Inorganic 
chemicals  manufactviring  point  source 
category  (40  CFR  part  415);  Petroleum 
refining  point  source  category  (40  CFR 
part  415);  Industrial  Waste  Combusters 
(proposed  40  CFR  part  444.  63  FR  6325. 
February  6,  1998  );  and  Metal  Products 
and  Machinery  (MP&M)  (new  regulation 
to  be  proposed  in  2000).  Most  such 
facilities  commingle  tank  cleaning 
wastewater  with  wastewater  from  other 
processes  for  treatment.  For  example, 
the  Organic  Chemicals,  Plastics  and 
SyntheUc  Fibers  (OCPSF)  (40  CFR  part 
414)  effluent  guidelines  specifically  list 
tank  car  washing  as  a  covered  process 
wastewater. 

The  promulgated  and  proposed 
regulations  for  these  industries  typically 
include  on-site  washwaters.  The  general 
regulatory  definition  of  process 
wastewater  includes  water  that  comes  in 
contact  with  raw  materials  (40  CFR 
401.11(q)).  which  would  include 
wastewater  generated  from  cleaning  the 
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interiors  of  tanks  containing  those  raw 
materials.  For  those  facilities  where  on- 
site  washwaters  are  not  specifically 
covered  by  the  applicable  guideline. 
EPA  believes  that  facilities  will 
commingle  and  treat  washwaters  with 
other  process  wastewater  because  an 
industrial  facility  will  clean  tanks  that 
have  transported  commodities  similar  in 
nature  to  the  products  produced  at  that 
facility.  Therefore,  the  wastewater 
generated  from  cleaning  the  tank 
interiors  will  contain  contaminants 
similar  in  treatabiHty  to  process 
wastewater  at  that  facility. 

Not  previously  regulated  facilities  are 
those  facilities  whose  major  process 
wastewater  streams  are  not  already 
covered  or  proposed  to  be  covered  by 
other  Clean  Water  Act  effluent 
guidelines.  In  order  to  prevent  an 
industrial  facility  from  accepting  tank 
cargos  which  may  generate  wastewater 
inconsistent  with  treatment  in  place  at 
the  facihty,  EPA  proposes  that  the 
exclusion  for  industrial  facilities  be 
allowed  only  if  that  facility  is  cleaning 
tanks  containing  materials  which  have 
been  generated  at,  or  used  by,  that 
facility.  This  would  prevent  an 
industrial  facihty  that  accepts  tanks  for 
commercial  cleaning  purposes  from 
being  excluded  from  the  TEC  guideline. 

The  rule  also  does  not  apply  to 
facilities  that  are  commercial  treaters  of 
wastewater  that  only  clean  tanks  and 
containers  as  a  part  of  the  off-loading 
process  of  the  wastes.  The  categorical 
limitations  and  standards  to  be 
established  for  the  Centralized  Waste 
Treatment  Category  and  codified  at  40 
CFR  part  429,  would  specifically  cover 
tank  washings  at  CWT  facilities  (60  FR 
5464.)  EPA  currently  intends  to 
repropose  CWT  limitations  and 
standards  in  1998  and  take  final  action 
in  1999. 

Although  EPA  believes  that  it  has 
clearly  defined  what  operations  are 
intended  to  be  covered  by  this 
regulation.  EPA  expects  that  there  are 
some  facilities  engaged  in  operations 
which  may  be  difficult  to  define, 
especially  with  regard  to  repair  and 
maintenance.  An  example  of  a  facility 
which  would  be  regulated  under  the 
TEC  effluent  guidelines  would  be  a  site 
which  only  engages  in  the  cleaning  of 
the  interiors  of  railcars  after  the 
transportation  of  chemicals.  The  site 
would  clearly  be  considered  an  affected 
facility  luider  the  TEC  effluent 
guidelines.  An  example  of  a  site 
engaged  in  operations  which  could 
potentially  overlap  with  other  effluent 
guidelines  and  cause  confusion  for 
permitting  authorities  would  be  a 
facihty  which  cleans  the  interiors  of 


railcars  prior  to  performing  maintenance 
and  rebuilding  operations  on  the  railcar. 

EPA  is  currently  developing  effluent 
Umitations  guidelines  and  standards  for 
the  Metal  Products  and  Machinery 
(MP4M)  industry.  The  MP&M  category 
appUes  to  industrial  sites  engaged  in  the 
manufacturing,  maintaining  or 
rebuilding  of  finished  metal  parts, 
products  or  machines.  This  regulation 
will  apply  to  process  wastewater 
discharges  from  sites  performing 
manufacturing,  rebuilding  or 
maintenance  on  a  metal  part,  product  or 
machine  to  be  used  in  one  of  the 
following  industrial  sectors:  Aerospace; 
Aircraft;  Electronic  Equipment; 
Hardware;  Mobile  Industrial  Equipment; 
Ordnance;  Stationary  Industrial 
Equipment;  Bus  and  Truck;  Household 
Equipment;  Instruments;  Motor  Vehicle; 
Office  Machine;  Printed  Wiring  Boards; 
Job  Shops;  Precious  Metals;  Railroad; 
and  Ships  and  Boats. 

Typical  MP4M  unit  operations  which 
may  overlap  with  TEC  operations 
include  abrasive  blasting,  acid  and 
alkaline  cleaning,  chemical  conversion 
coating,  corrosion  preventive  coating, 
and  associated  rinsing. 

There  may  be  instances  where 
facilities  which  predominately  engage 
in  cleaning  operations  perform  ancillary 
MPatM  operations  on  the  barges, 
railcars.  or  tankers  they  are  cleaning  as 
a  part  of  their  TEC  operations.  EPA 
proposes  that  the  process  wastestreams 
from  those  ancillary  MPAM  activities  be 
regulated  solely  by  the  TEC  effluent 
guideline.  Likewise,  facilities  which  are 
predominately  engaged  in  MPScM 
operations  and  clean  barges,  railcars.  or 
tankers  as  part  of  those  activities  are 
proposed  to  be  regulated  by  the  MPStM 
guideline  and  are  excluded  from  Ihis 
guidehne. 

EPA  is  sohciting  comment  from  any 
industrial  site  which  has  the  potential  to 
be  covered  by  TEC  and  MP4M  but  is 
uncertain  as  to  their  appropriate 
classification.  Such  facilities  may 
supply  information  detailing  what 
operations  they  are  performing,  and  the 
volume  and  nature  of  wastewater 
generated  from  those  operations.  The 
Agency  does  recognize  that  the 
approach  listed  above  requires  the 
permitting  authority  to  decide  whether 
a  facility  is  predominately  engaged  in 
either  TEC  or  MP4M  operations.  The 
general  pretreament  regulations  do  set 
forth  a  procedure  by  which  an  industrial 
user  may  request  that  EPA  or  the  State, 
as  appropriate,  provide  a  written 
certification  as  to  whether  the  industrial 
user  falls  within  a  particular 
pretreatment  subcategory  (40  CFR  403.6) 
EPA  is  also  soliciting  comment  from 
permitting  authorities  as  to  whether  the 


approach  outlined  above  will  result  in 
easier,  or  more  difficult,  implementation 
of  the  TEC  and  MP&M  regulations,  and 
on  alternative  applicability  approaches. 

EPA  also  has  considered  establishing 
a  minimum  flow  level  for  defining  the 
scope  of  the  regulation  in  order  to 
ensure  appropriate  regulatory 
requirements  for  small  businesses.  EPA 
focused  its  analysis  on  the  Truck/ 
Chemical.  Rail/Chemical  and  Barge/ 
Chemical  k  Petroleum  Subcategories 
because  of  the  large  population  of 
facilities  potentially  affected  by  this 
proposal.  The  Agency's  analysis  foimd 
that  54  small  facihties  (about  7.8 
percent  of  all  regulated  facilities)  in  the 
Truck/Chemical  Subcategory  have  a 
wastewater  flow  of  8.000  gallons  or  less 
per  day.  These  54  small  facihties  (18.7 
percent  of  the  total  facilities  in  the 
subcategory)  discharge  56,900  toxic 
pounds  or  14  percent  of  the  total 
discharge  for  the  subcategory  at  the 
8.000  gallons  per  day  flow  level.  The 
Agency  notes  that  the  discharge  of 
pollutants  from  small  facilities 
constitutes  a  proportional  amount  of  the 
pollutant  loadings  discharged  in  the 
subcategory.  The  Agency  has  also 
looked  at  2,000,  4.000.  and  6.000  gallons 
per  day  flow  levels  for  this  subcategory, 
in  addition  to  conducting  a  similar 
analysis  for  the  Truck/Food,  Rail/Food, 
and  Barge/Food  Subcategories. 

In  eacn  case  where  EPA  examined  a 

t)otential  flow  cut  off,  the  pollutant 
oadings  discharged  by  smaller  facilities 
were  proportional  to  the  loadings 
discharged  by  the  subcategory  as  a 
whole.  EPA  concluded  that  there  was  no 
obvious  breakpoint  that  could  be  used 
to  establish  an  exclusion  for  small 
facilities  that  would  not  also  exclude  a 
proportional  amount  of  pollutants 
discharged  to  the  nation's  waterways. 
For  comparison,  in  the  MPiM  effluent 
guidehne,  EPA  proposed  a  flow 
exclusion  for  small  facilities.  In  this 
case,  EPA  demonstrated  that  80  percent 
of  the  total  industry  loadings  were 
discharged  by  only  20  p)ercent  of  the 
MP4M  facilities.  EPA  concluded  that  a 
minimum  flow  level  was  reasonable 
because  excluding  80  percent  of  the 
facihties  in  the  industry  only  excluded 
20  percent  of  the  p>ollutant  loadings. 
However,  in  the  case  of  the  TEC 
industry,  EPA  has  identified  no  similar 
rationale  for  providing  such  a  low  flow 
exclusion  for  small  facilities.  EPA  is 
therefore  not  proposing  to  establish  a 
minimum  regulatory  flow  level  for  the 
TEC  point  source  category. 

At  the  request  of  the  Small  Business 
Advocacy  Pieview  Panel.  EPA  also 
estimated  the  effects  of  excluding  all 
small  businesses,  defined  as  those  with 
revenues  under  $5  million  annually. 
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This  would  eliminate  an  estimated  191 
of  692  facilities  (28%)  from  coverage  by 
the  proposed  rule,  while  eliminating  20 
to  25  percent  of  the  baseline  toxic 
loadings.  Thus,  as  with  the  flow  based 
facility  exclusion  discussed  above,  this 
option  would  remove  roughly  a 
proportionate  amount  of  both  loadings 
and  facilities  from  coverage.  EPA  is 
therefore  not  proposing  to  establish  an 
exclusion  for  small  businesses,  but  is 
soliciting  comment  on  this  option,  or  on 
any  alternative  approaches  that  the 
Agency  may  use  to  minimize  impacts  on 
small  businesses. 

rv.  Profile  of  the  Transportation 
Equipment  Qeaning  Industry 

A.  Transportation  Equipment  Cleaning 
Facilities 

The  TEC  industry  includes  facilities 
that  generate  wastewater  from  cleaning 
the  interiors  of  tank  trucks,  closed-top 
hopper  trucks,  rail  tank  cars,  closed-top 
hopper  rail  cars,  intermodal  tank 
containers,  inland  tank  barges,  closed- 
top  hopper  barges,  ocean/ sea  tankers, 
and  other  similar  tanks  or  containers 
used  to  transport  cargos  or  commodities 
that  come  into  direct  contact  with  the 
tank  or  container  interior. 
Transportation  equipment  cleaning  is 
performed  in  order  to  prevent  cross- 
contamination  between  products  or 
commodities  being  transported  in  the 
tanks,  containers,  or  hoppers,  and  to 
prepare  transportation  equipment  for 
repair  and  maintenance  activities  such 
as  welding.  The  cleaning  activity  is  a 
necessary  part  of  the  transportation 
process. 

Based  upon  responses  to  EPA's  1994 
Detailed  Questionnaire  for  the 
Transportation  Equipment  Cleaning 
Industry  (see  discussion  in  Section  V.B 
of  this  notice),  the  Agency  estimates  that 
there  are  approximately  2,405  TEC 
facilities  in  the  United  States.  This 
includes  approximately  1.166 
previously  regulated  TEC  facilities  and 
1,239  not  previously  regulated  TEC 
facilities.  Of  the  TEC  facilities  not 
previously  regulated,  EPA  estimates  that 
692  facilities  discharge  to  either  a 
POTW  or  to  surface  waters.  The 
remaining  547  facilities  are  considered 
zero  discharging. 

TEC  facilities  are  located  in  at  least  37 
states  and  in  all  10  EPA  regions.  By 
state,  the  largest  number  of  facilities  are 
in  Illinois.  By  EPA  region,  the  largest 
concentration  of  facilities  is  in  Region  V 
(Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  and  Wisconsin).  Most  TEC 
facilities  are  located  in  the  industrial 
portions  of  the  United  States. 

The  TEC  industry  consists  of  facilities 
that  vary  in  size  from  one-or  two-person 


shops  to  large  corporations  that  operate 
many  facilities  nationwide.  The  TEC 
industry  shows  a  correspondingly  wide 
range  of  annual  number  of  tanks  cleaned 
by  facilities,  from  less  than  10  tanks  per 
year  to  more  than  10,000  tanks  per  year. 

Tank  cleaning  may  be  performed  as  a 
commercial  activity  or  as  an  in-house 
cost  of  doing  business.  Additionally,  the 
tanks  being  cleaned  may  be  owned  by 
the  facilities  performing  cleaning  or  may 
be  owned  "by  their  customers.  Overall, 
the  TEC  industry  is  characterized  by  a 
large  number  of  facilities  that  clean 
relatively  few  tanks  and  a  small  number 
of  facilities  that  clean  a  relatively  large 
number  of  tanks. 

The  TEC  industry  consists  of  distinct 
transportation  sectors:  the  trucking 
sector,  the  rail  sector,  and  the  barge 
shipping  sector.  Each  one  of  these 
sectors  may  have  different  technical  and 
economic  characteristics.  The 
transportation  industry  transports  a 
wide  variety  of  commodities,  and  TEC 
facilities  therefore  clean  tanks  and 
containers  with  residues  (heels)  from  a 
broad  spectrum  of  commodities  such  as 
food-grade  products,  petroleum-based 
commodities,  organic  chemicals, 
inorganic  chemicals,  soaps  and 
detergents,  latex  and  resins,  hazardous 
wastes,  and  dry  bulk  commodities.  TEC 
facilities  also  vary  greatly  in  the  level  of 
wastewater  treatment  that  they  currently 
have  in  place.  Treatment  at  existing  TEC 
facilities  ranges  from  no  treatment  to 
advanced  tertiary  treatment.  The 
majority  of  TEC  facilities  discharging  to 
surface  waters  currently  employ 
primary  treatment  such  as  oil  water 
separation  or  gravity  separation 
followed  by  biological  treatment. 
Indirect  discharging  facilities  typically 
employ  some  form  of  primary  treatment, 
such  as  oil  water  separation,  gravity 
separation,  dissolved  air  flotation,  or 
coagulation  and  flocculation.  A 
relatively  small  number  of  direct  and 
indirect  currently  facilities  currently 
employ  advanced  tertiary  treatment 
such  as  activated  carbon  adsorption. 

In  1994,  approximately  2,440,000 
tanks  and  containers  were  cleaned  in 
the  U.S  by  not  previously  regulated  TEC 
facilities.  Of  all  tanks  cleaned 
commercially,  tank  trucks  account  for 
approximately  87  percent,  intermediate 
bulk  containers  account  for  three 
percent,  closed-top  hopper  trucks 
account  for  three  percent,  intermodal 
tank  containers  account  for  three 
percent,  and  rail  tank  cars  account  for 
two  percent.  The  remaining  tank  types 
each  account  for  less  than  one  percent 
of  all  tanks  cleaned.  Approximately  52 
percent  of  TEC  facilities  clean  a  variety 
of  cargo  types.  Approximately  31 
percent  clean  only  food  grade  products. 


beverages,  and  animal  and  vegetable  oils 
(food  grade  facilities),  approximately 
eight  percent  clean  only  petroleum  and 
coal  products  (petroleum  facilities),  and 
approximately  two  percent  clean  only 
dry  bulk  cargos. 

The  majority  of  TEC  facilities 
discharge  their  wastewater  indirectly  to 
a  publicly  owned  treatment  works 
(POTW).  EPA  estimates  that  there  are 
669  indirect  discharging  TEC  faciUties. 
A  smaller  number,  approximately  23, 
discharge  wastewater  directly  to  surface 
waters  of  the  United  States. 

EPA  estimates  that  there  are 
approximately  547  facilities  which  are 
considered  zero  or  alternative 
dischargers  and  do  not  discharge 
wastewater  directly  to  surface  waters  or 
indirectly  to  a  POTW.  Methods  of  zero 
or  alternative  discharge  in  use  by  the 
TEC  industry  include  applying 
wastewater  to  land,  hauling  wastewater 
off-site  to  qther  treatment  works  (e.g.. 
Centralized  Waste  Treatment  Works 
(CWT)  or  hazardous  waste  Treatment 
Storage  and  Disposal  Facilities 
(TSDFs)),  deep  well  injecting 
wastewater,  sending  wastewater  to  an 
on-site  evaporation  pond  or  mat,  or 
employing  total  recycle/reuse  of 
wastewater. 

B.  Transportation  Equipment  Cleaning 
Processes 

Interior  cleaning  of  cargo  tanks  and 
containers  is  conducted  for  two  primary 
reasons:  to  prevent  contamination 
between  cargos  and  to  facihtate  internal 
inspection  and  repair.  An  additional 
purpose  of  tank  cleaning  is  to  render  the 
tank  interior  nonexplosive  and 
nonflammable  to  provide  a  safe 
environment  for  manual  cleaning  and 
for  tank  repairs  that  require  "hot  work" 
(e.g.,  welding  or  cutting). 

Although  different  types  of  tanks  are 
cleaned  in  various  manners,  the  basic 
cleaning  process  for  each  tank  is  similar. 
A  typical  tank  cleaning  process  is  as 
follows: 

•  Identify  the  cargo  last  transported 
in  the  tank; 

•  Determine  the  next  cargo  to  be 
transported; 

•  Drain  the  tank  heel  (residual  cargo) 
and,  if  necessary,  segregate  the  heel  for 
off-site  disposal; 

•  Rinse  the  tank  (pre-rinse); 

•  Wash  the  tank  using  one  or  more 
cleaning  methods  and  solutions; 

•  Rinse  the  tank;  and 

•  Dry  the  tank. 

The  cleaning  facility  determines  the 
cargo  last  transported  in  the  tank  to:  (1) 
Assess  the  facility's  ability  to  clean  the 
tank  efficiently;  (2)  determine  the 
appropriate  cleaning  sequence  and 
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cleaning  solutions;  (3)  evaluate  whether 
the  residue  cleaned  from  the  tank  will 
be  compatible  with  the  faciUty's 
wastewater  treatment  system:  and  (4) 
establish  an  appropriate  level  of  health 
and  safety  protection  for  the  employees 
who  will  clean  the  tank.  The  next  cargo 
to  be  transported  in  the  tank  is 
identified  to  determine  if  the  available 
level  of  cleaning  at  the  faciUty  is 
adequate  to  prevent  contamination  of 
the  next  cargo.  The  facility  may  decide 
to  not  clean  a  tank  based  on  any  of  the 
preceding  concerns. 

Once  a  tank  has  been  accepted  for 
cleaning,  the  facility  checks  the  volume 
of  heel  (residual  cargo)  in  the  tank  and 
determines  an  appropriate  heel  disposal 
method.  Any  water-soluble  heels  that 
are  compatible  with  the  facility's 
treatment  system  and  the  conditions  of 
the  facihty's  wastewater  discharge 
permit  are  usually  combined  with  other 
wastewater  for  treatment  and  discharge 
at  the  facility.  Incompatible  heels  are 
segregated  into  drums  or  tanks  for 
disposal  or  re-use  by  alternative  means, 
which  may  include  re-use  onsite.  return 
to  consignee,  sale  to  a  reclamation 
facihty,  landfilling,  or  incineration.  The 
TEC  facility  may  re-use  heels  such  as 
soaps,  detergents,  solvents,  acids,  or 
alkalis  as  tank  cleaning  solutions  or  as 
neutralizers  for  future  heels  and  for 
wastewater  treatment. 

Cleaning  processes  vary  among 
facilities  depending  on  available 
cleaning  equipment,  the  cargos  last 
transported  in  the  tanks  to  be  cleaned, 
and  the  state  of  the  product  last 
transported  in  the  tank.  Some  residuals 
require  only  a  water  rinse  (e.g.,  sugar), 
while  others  require  a  detergent  or 
strong  caustic  solution  followed  by  a 
final  water  rinse  (e.g.,  latex  or  resins). 
Hardened  or  caked-on  products 
sometimes  require  extended  processing 
time  or  special  cleaning  equipment. 
Typical  cleaning  equipment  includes 
low-  or  high-pressure  spinner  nozzles  or 
hand-held  wands  and  nozzles.  Spinner 
nozzles,  which  are  operated  through  the 
main  tank  hatch,  are  designed  to  rotate 
in  an  overlapping  spray  pattern  that 
cleans  the  entire  interior  of  the  tank. 
Operating  cycles  range  from  rinse  bursts 
to  20  minutes  or  longer  caustic  washes. 
Washing  with  hand-held  wands  and 
nozzles  achieves  the  same  result  as  with 
high-pressure  spinner  nozzles,  but 
requires  facility  personnel  to  manually 
direct  the  wash  solution  across  the 
interior  surface  of  the  tank.  After 
cleaning,  tanks  are  usually  dried  and 
inspected. 

Section  4.0  of  the  Technical 
Development  Docimient  contains  a  more 
detailed  description  of  the  TEC  industry 


and  the  unique  cleaning  processes  used 
for  different  types  of  tanks  and  cargos. 

C.  Regulatory  History  for  the 
Transportation  Equipment  Cleaning 
Industry 

In  1986,  EPA  published  the  Domestic 
Sewage  Study  "Report  to  Congress  on 
the  Discharge  of  Hazardous  Wastes  to 
Publicly  Owned  Treatment  Works" 
(EPA-503/SW-86-OO4,  February  1986), 
which  identified  TEC  facilities  as 
potentially  contributing  large  amounts 
of  hazardous  wastes  to  POTWs. 

In  response  to  the  Domestic  Sewage 
Study,  EPA  conducted  a  sampling 
program  to  obtain  and  analyze 
wastewater  and  wastewater  treatment 
sludge  samples  at  eight  TEC  facilities. 
During  this  program,  EPA  sampled  one 
aircraft,  three  tank  truck,  two  rail  tank 
car,  and  two  tank  barge  cleaning 
facihties.  Raw  TEC  wastewater  samples 
and,  where  appropriate,  treated  effluent 
and  sludge  samples  were  collected  at 
each  facility,  hi  addition.  EPA's  Toxicity 
Characteristic  Leaching  Procedure  was 
used  to  obtain  extracts  of  sludge 
samples  for  analysis.  The  samples  were 
analyzed  for  analytes  in  the  1987 
Industrial  Technology  Division  List  of 
Analytes.  This  Ust  contains 
conventional  pollutants  and  EPA's 
priority  toxic  pollutants  (excluding  fecal 
coUform  bacteria  and  asbestos)  as  well 
as  285  other  organic  and  inorganic 
nonconventional  pollutants  or  pollutant 
characteristics.  These  additional 
pollutants  were  derived  from  other  EPA 
Usts,  including  the  Superfund 
Hazardous  Substance  List,  RCRA 
Appendix  VIII  and  Appendix  DC,  and 
the  list  of  analytes  proposed  to  be  added 
to  RCRA  Appendix  Vn  by  the  Michigan 
Petition  (49  FR  49793). 

EPA  also  investigated  the  size  of  the 
TEC  industry  by  identifying  TEC 
facihties  from  several  sources,  including 
trade  publications.  Dun  4  Bradstreet, 
EPA's  Permit  Comphance  System,  trade 
associations,  state  regulatory  agencies, 
and  the  U.S.  Coast  Guard.  Using  the 
wastewater  sampling  data  and  industry 
size  data,  EPA  estimated  the  total 
discharge  of  pollutants  from  the  TEC 
industry  and  performed  an 
environmental  impact  analysis. 

hi  1989,  EPA  published  the 
"Preliminary  Data  Summary  for  the 
Transportation  Equipment  Cleaning 
Industry"  (EPA  440/1-89/104, 1989) 
which  summarized  the  findings  of  the 
1986-87  study  and  forms  the  basis  for 
EPA's  decision  to  develop  effluent 
guideUnes  specifically  for  the  TEC  point 
source  category.  A  description  of  EPA's 
data  gathering  efforts  on  the  TEC 
industry  since  completion  of  the  1986- 


1987  study  is  provided  in  Section  V 
below. 

V.  Summary  of  Data  Collection 
Activities 

EPA  collected  data  necessary  to 
develop  effluent  limitations  guidelines 
and  standards  for  the  TEC  point  source 
category  from  many  sources,  including 
questionnaires  and  EPA's  sampling 
program.  This  section  of  the  preamble 
siuiunarizes  these  data-collection 
activities,  which  are  further  discussed 
in  Section  3.0  of  the  Technical 
Development  Document. 

A.  Preliminary  Data  Summary 

Prior  to  1992,  EPA  conducted  two 
studies  of  the  TEC  industry.  The  first 
study  was  performed  during  the  1973— 
1974  period  for  the  Transportation 
Industry  Point  Source  Category. 
Information  was  obtained  from  only  a 
few  TEC  facilities  and  was  limited  to 
conventional  pollutants.  The  study  was 
not  specific  to  TEC  processes  and 
wastewaters  and  did  not  result  in  any 
regulations  for  the  TEC  industry.  The 
second  study  was  performed  during  the 
1986-87  period  in  response  to  the 
Domestic  Sewage  Study  (DSS),  which 
found  that  TEC  facilities  discharged 
high  levels  of  conventional,  toxic,  and 
nonconventional  pollutants  in  raw  and 
treated  wastewaters.  The  study  focused 
on  characterizing  raw  wastewater  at 
eight  TEC  facilities,  and,  where 
appropriate,  treated  effluent  and  sludge 
samples.  The  second  study  also 
included  a  preliminary  investigation  to 
determine  the  size  of  the  TEC  industry 
by  identifying  TEC  facilities.  The 
resulting  TEC  wastewater  sampling  data 
and  industry  size  data  were,  used  to 
estimate  the  total  discharge  of  priority 
toxic  pollutants  from  the  TEC  point 
source  category  and  to  perform  an 
environmental  impacts  analysis.  The 
results  of  the  study  were  published  in 
the  Preliminary  Data  Summary  for  the 
Transportation  Equipment  Cleaning 
hidustry  in  September  of  1989  (EPA  44/ 
1-89/104),  which  formed  the  basis  for 
EPA's  decision  to  develop  effluent 
guidelines  specifically  for  the  TEC 
industry. 

B.  Development  of  the  TECl  Site 
Identification  Database 

The  first  phase  of  data  collection  for 
development  of  effluent  limitation 
guidelines  for  the  TEC  industry  entailed 
a  comprehensive  search  to  identify 
facilities  that  potentially  perform  TEC 
operations.  EPA  identified  all  potential 
segments  within  the  TEC  industry  and 
then  attempted  to  identify  all  facilities 
or  a  statistical  sample  of  all  facilities 
that  potentially  perform  TEC  operations 
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within  each  industry  segment.  The  TEC 
industry  is  characterized  by  industry 
segments  based  on  tank  type  cleaned 
and  business  operational  structure. 
Tank  types  initially  considered  within 
the  potential  scope  of  the  TEC  industry 
include  tank  trucks,  closed-top  hopper 
tank  trucks,  intermodal  tank  containers, 
intermediate  bulk  containers,  rail  tank 
cars,  closed-top  hopper  rail  cars,  inland 
tank  barges,  closed-top  hopper  barges, 
ocean/sea  tankers,  and  other  similar 
tanks  (excluding  drums).  Business 
operational  structures  include 
independents,  carriers,  shippers,  and 
builders/leasers. 

EPA  was  unaware  of  any  single  source 
or  set  of  sources  that  specifically 
identify  facilities  that  perform  TEC 
operations.  Likewise,  there  is  no  single 
Standard  Industrial  Classification  (SIC) 
code  or  set  of  SIC  codes  that  specifically 
identify  facilities  that  perform  TEC 
operations.  Therefore,  EPA  performed 
an  exhaustive  search  to  identify  all 
available  sources  listing  facilities  that 
potentially  perform  TEC  operations. 
These  sources  included  transportation 
industry  directories.  Dun  &  Bradstreet's 
Information  Services,  several  Ag€*icy 
databases,  state  and  local  authorities, 
trade  journals,  and  trade  associations. 
Some  sources  specifically  identified 
facilities  that  perform  TEC  operations. 
Other  sources  identified  potential  TEC 
facilities  by  one  or  more  of  the  following 
criteria:  (1)  They  own,  operate,  or 
maintain  transportation  equipment;  (2) 
they  own,  operate,  or  maintain 
equipment  used  by  the  transportation 
segments  applicable  to  the  TEC 
industry;  or  (3)  they  report  under  an  SIC 
code  that  includes  facilities  that  have 
the  potential  to  own,  operate,  or 
maintain  transportation  equipment. 

Listings  of  facilities  that  potentially 
perform  TEC  operations  were  entered 
into  the  TEQ  Site  Identification 
Database.  The  database  contains 
information  for  7.940  facilities  that 
represent  a  total  potential  industry 
population  of  30,280  facilities  (for  some 
sources,  only  a  portion  (i.e.,  a  statistical 
sample)  of  the  total  available  records 
were  received  and  entered  into  the 
database).  This  database  formed  the 
basis  of  EPA's  statistical  sample  frame 
for  subsequent  data-gathering  activities. 

C.  Survey  Questionnaires 

Industry  responses  to  questionnaires 
administered  by  EPA  under  the 
authority  of  Section  308  of  the  Clean 
Water  Act  were  a  major  source  of 
information  and  data  used  in 
developing  the  proposed  TEC  industry 
effluent  limitations  guidelines  and 
standards.  EPA  administered  two 
questionnaires  to  the  TEC  industry — ^the 


1993  screener  questionnaire  and  the 

1994  detailed  questionnaire. 

1. 1993  Transportation  Equipment 
Cleaning  Industry  Screener 
Questiormaire 

EPA  developed  a  screener 
questionnaire  to  distribute  to  a 
statistical  sample  of  all  facilities  that 
potentially  perform  TEC  operations.  The 
objectives  of  the  questionnaire  were  to: 
(1)  Identify  facilities  that  perform  TEC 
operations;  (2)  evaluate  TEC  facilities 
based  on  wastewater,  economic,  and/or 
operational  characteristics;  (3)  develop 
technical  and  economic  profiles  of  the 
TEC  industry;  (4)  select  a  statistical 
sample  of  screener  respondents  to 
receive  a  detailed  questionnaire;  and  (5) 
select  facilities  for  EPA's  TEC  industry 
engineering  site  visit  and  sampling 
program. 

EPA  developed  the  screener 
questionnaire  for  the  TEC  industry 
based  on  experience  with  previous 
screener  questionnaires  from  other  point 
source  categories.  The  Agency  requested 
site-specific  1992  calendar  year 
information  in  the  four-page  screener 
questionnaire.  Information  requested 
included  facility  name,  address,  contact 
person,  owner,  number  of  employees, 
annual  revenues,  and  operational 
structure  (e.g.,  carrier,  independent). 
Also  included  v/ere  questions 
concerning  TEC  operations  such  as 
whether  the  facility  performs  TEC 
operations,  generates  TEC  process 
wastewater,  discharge  information  (type 
and  daily  volume),  number  of  tank 
interior  cleanings  performed  by  tank 
type,  percentage  of  tank  interior 
cleanings  performed  by  cargo  type, 
types  of  cleaning  processes  performed, 
and  treatment  technologies  or  disposal 
methods  on-site. 

The  screener  questionnaire  was  sent 
to  a  stratified  random  sample  of  3,240 
facilities  identified  from  the  TEC!  Site 
Identification  Database.  The  Agency  did 
not  mail  screener  questionnaires  to  all 
7,940  potential  tank  interior  cleaning 
facilities  in  the  TECI  Site  Identification 
Database;  however,  the  Agency  believed 
that  a  sample  size  of  3,240  would 
sufficiently  represent  the  variety  of 
technical  and  economic  characteristics 
of  the  TEC  industry  and  meet  the 
objectives  of  the  screener  questionnaire 
while  minimizing  the  burden  to  both 
industry  and  government.  EPA  used 
facility  type  (e.g.,  tank  truck  cleaning, 
rail  tank  car  cleaning,  tank  barge 
cleaning,  and  transfer  facilities)  and 
level  of  assurance  (i.e.,  the  probability 
that  the  facility  performs  TEC 
operations)  as  criteria  to  select  facilities 
to  receive  a  screener  questionnaire. 
These  criteria  were  chosen  to  account 


for  both  the  diverse  nature  of  the  TEC 
industry  and  the  varying  reUability  of 
the  sources  used  to  develop  the  TEQ 
Site  Identification  Database.  Additional 
detail  concerning  selection  of  the 
statistical  sample  of  facilities  to  receive 
a  screener  questionnaire  is  included  in 
Section  V.D  of  this  preamble. 

EPA  received  responses  from  730  of 
these  facilities  that  indicated  that  they 
performed  TEC  operations  and 
generated  TEC  wastewater  (i.e.,  in  scope 
responses).  These  facilities  represent  an 
estimated  TEC  industry  population  of 
2,739  facilities.  The  distribution  of 
estimated  industry  population  by 
industry  segment  are  as  follows: 

Table  2.— Population  Estimates 


Industry  segment 


Barge  

Truck „.. 

Rail 

Transfer  Stations 

Total 


Estimated 

total 

number  of 

facilities 


72 

2,432 

189 

46 


2,739 


2. 1994  Transportation  Equipment 
Cleaning  Industry  Detailed 
Questionnaire 

EPA  developed  a  detailed 
questionnaire  for  distribution  to  a 
statistical  sample  of  facilities  that 
perform  TEC  operations  and  generate 
TEC  wastewater.  The  objectives  of  the 
questionnaire  were  to:  (1)  Develop  an 
industry  profile;  (2)  characterize  TEC 
processes,  industry  production  (i.e., 
number  and  type(s)  of  tanks  cleaned), 
and  water  usage  and  wastewater 
treatment;  (3)  perform  an  industry 
subcategorization  analysis;  (4)  develop 
pollutant  loadings  and  reductions 
estimates;  (5)  develop  compliance  cost 
estimates;  and  (6)  determine  the  impacts 
of  the  rulemaking  on  the  TEC  industry. 

The  Agency  developed  the  detailed 
questionnaire  to  collect  information 
necessary  to  develop  effluent  Umitations 
guidelines  and  standards  for  the  TEC 
point  source  category.  The  detailed 
questionnaire  included  two  parts:  (1) 
Part  A:  Technical  Information  and  (2) 
Part  B:  Financial  and  Economic 
Information.  Technical  information 
collected  was  specific  to  calendar  year 
1994.  Financial  and  economic 
information  collected  was  specific  to 
calendar  years  1992  through  1994.  In 
part  A,  EPA  requested  information 
necessary  to  identify  the  facility  and  to 
determine  wastewater  discharge 
locations.  It  also  requested  information 
necessary  to  develop  an  industry 
profile,  characterize  TEC  processes  and 
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production,  and  perform  an  industry 
subcategorization  analysis.  Information 
regarding  wastewater  generation, 
wastewater  recycle/reuse,  treatment 
technologies  currently  in  place,  the 
availability  of  wastewater  stream 
characterization  data  and/or  treatability 
data,  use  of  pollution  prevention,  and 
water  conservation  activities  were  also 
requested.  In  part  B,  EPA  requested 
information  necessary  to  identify  the 
facility  and  facility's  corporate 
hierarchy,  to  develop  an  industry 
economic  profile,  and  to  assess  facility- 
level,  business  entity-level,  and 
corporate  parent-level  economic 
impacts  associated  with  TEC  industry 
effluent  guidelines. 

The  Agency  sent  the  Detailed 
Questiormaire  to  a  stratified  random 
sample  of  275  facilities  that  perform 
TEC  operations  and  generate  TEC 
wastewater  as  identified  from  responses 
to  the  TECI  screener  questionnaire.  The 
following  four  variables  were 
considered  (although  not  necessarily 
directly  selected  as  basis  for  sample 
stratification)  in  selecting  facilities  to 
receive  a  detailed  questionnaire:  tank 
type,  operational  structure,  number  of 
employees,  and  treatment  in  place.  Each 
of  the  potential  detailed  questionnaire 
recipients  was  classified  based  on  these 
four  variables.  Facilities  with  multiple 
classifications  were  assigned  a  primary 
classification.  The  sampUng  strategy 
was  designed  to  meet  two  objectives 
most  effectively:  (1)  to  ensure  that  at 
least  one  facility  was  sampled  from 
most  cells  (i.e.,  combinations  of  the  four 
variables  listed  above),  and  (2)  to  ensure 
the  variance  around  the  national 
estimates  would  not  be  grossly  inflated 
in  attempting  to  meet  the  first  objective. 

EPA  received  responses  from  176  of 
these  facilities  that  were  used  in 
subsequent  analyses.  During  review  of 
the  detailed  questionnaire  responses, 
EPA  classified  each  facility  into  one  of 
the  following  categories: 

(1)  Direct  or  Indirect  Discharge:  TEC 
facilities  that  discharge  wastewaters 
directly  to  surface  waters  or  indirectly 
to  a  POTW  that  are  not  located  at 
industrial  facilities  covered  under 
existing  effluent  guidelines. 

(2)  Zero  or  Alternative  Discharge:  TEC 
facilities  that  do  not  discharge 
wastewater  to  U.S.  surface  waters  or  to 

a  POTW,  including  facilities  that  haul 
TEC  wastewater  off  site  to  a  Centralized 
Waste  Treatment  fadhty,  practice  total 
wastewater  recycle/reuse,  or  land  apply 
TEC  wastewater. 

(3)  Previously  Regulated  Facilities: 
Industrial  facilities  that  are  covered  by 
existing  or  upcoming  effluent  guidelines 
which  also  generate  transportation 
equipment  cleaning  wastewaters.  TEC 


operations  are  a  very  small  part  of  their 
overall  operations.  These  include 
facilities  subject  to  the  Organic 
Chemicals,  Plastics,  and  Synthetic 
Fibers  Effluent  GuideUnes,  Dairies 
Effluent  Guidelines,  Centralized  Waste 
Treaters  Effluent  Guidelines,  and  Metals 
Products  and  Machinery  Effluent 
GuideUnes. 

Table  3.— National  Estimates  of 
TEC  Industry  Population  by  Fa- 
cility Type 


Facility  type 

Estimated 
numtjer  of  fa- 
alities  in  total 

population 

Direct  of  Indirect  Discharge  .. 
Zaro  Disctiarae                   

692 

547 

Previously  regulated  

1.166 

Table  4.— National  Estimated  TEC 
Industry  Population  by  Sub- 
category FOR  ALL  TEC  Facilities 
Not  Previously  Regulated 


Sutxalegory 

Estimated 
number  of  fa- 
cilities in  total 
population  • 

Truck/Chemical  

Rail/Chemical 

288 
38 

Barge/Chemical  &  Petroteum 
Truck/Food 

15 
173 

Rail/Food        

86 

Barge/Food  

Truck/Petroleum 

Rail/Petroleum  - — 

Tmck/Hoppef  — 

Rail/Hopper _ 

Baroe/Hoooer 

2 

34 
3 

34 
5 

12 

Total 

692 

•  Differences  occur  due  to  rounding. 

As  evidenced  by  the  data  collection 
activities  undertaken  by  EPA,  the 
Agency  has  attempted  to  develop 
accurate  population  estimates  for  each 
subcategory.  The  Agency  solicits 
comment  and  sources  of  data  which 
may  provide  additional  information  on 
the  population  of  affected  facilities. 

D.  Devehpment  of  National  Population 
Estimates 

As  discussed  previously,  EPA 
distributed  screener  questionnaires  to  a 
statistical  sample  of  all  facilities  that 
potentially  perform  TEC  operations. 
EPA  then  distributed  detailed 
questionnaires  to  a  statistical  sample  of 
facilities  that  perform  TEC  operations 
and  generated  TEC  wastewater  as 
identified  by  responses  to  the  screener 
questionnaires.  This  section  describes 
EPA's  approach  in  developing  national 
population  estimates  for  the  TEC 


industry  based  on  these  statistical 
samples.  Section  3.0  of  the  Technical 
Development  Document  and  the 
Statistical  Support  Document  contained 
in  the  administrative  record  for  this  rule 
contain  additional  detail  concerning 
development  of  national  population 
estimates. 

EPA  considered  each  source  used  to 
develop  the  TEC  industry  Site 
Identification  Database  to  be  a  statistical 
"stratum."  EPA  selected  a  simple 
random  sample  of  facilities  from  each 
stratum  to  receive  a  screener 
questionnaire.  Following  this  approach, 
each  sampled  facility  can  be  used  to 
characterize  other  facilities  within  the 
same  stratum.  For  example,  if  a  sampled 
facility  falls  within  stratum  "A"  and  the 
"weight"  of  that  stratum  is  five,  the 
responses  received  from  that  facility 
represent  a  total  of  five  facihties  in  the 
overall  TEC  industry  population. 
Following  receipt  of  the  screener 
questionnaire  responses  (to  account  for 
non-respondents).  EPA  determined  a 
weight  associated  with  each  stratum 
using  the  following  equation: 
Stratum  Weight  =  Nh/Uh 

Where: 

Nh  =  Total  number  of  facilities  in 

stratiun. 
nh  =  Number  of  facilities  that  responded 
to  the  screener  questionnaire. 

Note  that  several  screener 
quesiionnaire  strata  with  similar 
weighting  factors  were  collapsed  into  a 
single  stratum,  and  assigned  a 
conglomerated  weighting  factor  for  the 
entire  collapsed  stratum,  to  reduce  the 
variabihty  of  the  population  estimates. 

The  approach  used  to  develop  TEC 
industry  population  estimates  based  on 
the  detailed  questionnaire  responses  is 
similar  to  that  used  for  the  screener 
questionnaire,  with  two  differences. 
One,  EPA  developed  additional  strata  to 
ensure  selection  of  adequate  sample 
populations  within  the  following  four 
variables:  tank  type,  operational 
structure,  number  of  employees,  and 
wastewater  treatment  in  place.  Two,  the 
statistical  methodology  used  to  accoimt 
for  non-respondents  was  based  on 
faciUty  subcategory  rather  than  stratum. 

E.  Site  Visits  and  Wastevsrater  Sampling 
Program 

EPA  conducted  39  engineering  site 
visits  at  38  facilities  from  1993  through 
1996  to  collect  information  about  TEC 
processes,  water  use  practices,  pollution 
prevention  practices,  wastewater 
treatment  technologies,  and  waste 
disposal  methods.  These  facilities  were 
also  visited  to  evaluate  them  for 
potential  future  sampling.  In  general, 
EPA  visited  facilities  that  encompass 
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the  range  of  TEC  faciUties.  including 
tank  type  cleaned,  cargo  cleaned, 
operational  structure,  discharge  status, 
and  wastewater  treatment  in  place. 

EPA  conducted  20  sampling  episodes 
at  18  facilities  (two  facilities  were 
sampled  twice)  from  1994  through  1996. 
Sampling  episodes  were  conducted  to: 
(1)  Characterize  the  pollutants  in  the 
wastewater  being  discharged  directly  to 
surface  waters  and  indirectly  to  POTWs; 
and  (2)  generate  pollutant  treatment 
system  performance  data  from  facilities 
with  well-operated  wastewater 
treatment  systems.  The  Agency  used  the 
same  general  criteria  to  select  facilities 
for  sampling  as  those  used  to  select 
facilities  for  site  visits.  Of  these 
sampling  episodes,  12  were  conducted 
to  obtain  untreated  TEC  process 
wastewater  and  treated  final  effluent 
characterization  data  from  facilities 
representative  of  the  variety  of  TEC 
facilities.  Wastewater  treatment  sludge 
was  also  characterized  at  two  of  the  12 
facilities  to  determine  whether  the 
sludge  was  hazardous.  Each  of  these 
"characterization"  sampling  episodes 
comprised  one  sampling  day. 

EPA  conducted  eight  additional 
sampling  episodes  to  obtain  both 
untreated  TEC  process  wastewater 
characterization  data  and  to  evaluate  the 
effectiveness  and  variability  of 
wastewater  treatment  units  used  to  treat 
TEC  wastewater.  Of  these  eight 
sampling  episodes,  one  was  conducted 
for  one  day,  two  were  conducted  for 
three  days  each,  four  were  conducted 
for  four  days  each,  and  one  was 
conducted  for  five  days. 

At  several  facilities,  sampled  waste 
streams  included  TEC  wastewater 
commingled  with  other  wastewater 
sources  including  exterior  cleaning 
wastewater,  boiler  wastewater,  and 
contaminated  storm  water.  At  one 
facility,  boiler  condensate  was  sampled 
to  characterize  this  waste  stream.  Waste 
stream  samples  were  typically  analyzed 
for  volatile  organics.  semivolatile 
organics.  organo-halide  pesticides, 
organo-phosphorus  pesticides,  phenoxy- 
acid  herbicides,  dioxins  and  furans, 
metals,  and  classical  wet  chemistry 
parameters.  The  analytes  typically 
found  in  TEC  wastewaters  are  discussed 
in  Section  VII  of  this  preamble  and  in 
the  Technical  Development  Document. 

VI.  Industry  Subcategorization 

For  today's  proposal.  EPA  considered 
whether  a  single  set  of  effluent 
limitations  and  standards  should  be 
established  for  this  industry,  or  whether 
different  limitations  and  standards  were 
appropriate  for  subcategories  within  the 
industry.  In  reaching  its  decision  that 
subcategorization  is  required.  EPA 


considered  various  factors.  The  Clean 
Water  Act  (CWA)  requires  EPA.  in 
developing  effluent  limitations,  to 
assess  several  factors  including 
manufacturing  processes,  products,  the 
size  and  age  of  the  facility,  wastewater 
use,  and  wastewater  characteristics.  The 
TEC  industry,  however,  is  not  typical  of 
many  of  the  other  industries  regulated 
under  the  CWA  because  it  does  not 
produce  a  product.  Therefore.  EPA 
developed  additional  factors  that 
specifically  address  the  characteristics 
of  TEC  operations.  Similarly,  several 
factors  typically  considered  for 
subcategorization  of  manufacturing 
facilities  were  not  considered  applicable 
to  this  industry.  The  factors  considered 
for  subcategorization  are  listed  below: 

(1)  Cleaning  processes  (production 
processes): 

(2)  Tank  type  cleaned; 

(3)  Cargo  type  cleaned; 

(4)  Water  use  practices; 

(5)  Wastewater  characteristics; 

(6)  Facility  age; 

(7)  Facihty  size; 

(8)  Geographical  location; 

(9)  Water  pollution  control        t 
technologies; 

(10)  Treatment  costs;  and 

(11)  Non-water  quality  impacts. 

A.  Factors  Considered  for  Basis  of 
Subcategorization 

EPA  considered  a  niunber  of  potential 
subcategorization  approaches  for  the 
TEC  industry.  EPA  used  information 
collected  during  39  engineering  site 
visits,  the  1993  screener  questionnaire 
for  the  TEC  industry,  and  the  1994 
Detailed  Questionnaire  for  the  TEC 
industry  to  develop  potential 
subcategorization  approaches.  EPA 
considered  eleven  factors  in  developing 
its  subcategorization  scheme  for  the  TEC 
industry.  A  discussion  of  each  is 
presented  below. 

1.  Cleaning  Processes 

EPA  considered  subcategorizing  the 
TEC  industry  based  on  the  cleaning 
process  used.  Cleaning  processes  vary 
among  facilities  depending  on  the  type 
of  tank  cleaned  and  the  type  of  cargo 
last  transported  in  the  tank.  Cleaning 
can  be  performed  using  many  types  of 
cleaning  equipment  including  low  or 
high  pressure  spinner  nozzles,  hand- 
held wands  and  nozzles,  steam  cleaning 
equipment,  or  manual  cleaning  with 
scouring  pads  or  shovels.  Typical 
cleaning  solutions  include  detergents, 
acids,  caustics,  solvents,  or  other 
chemical  cleaning  solutions.  The 
cleaning  process  used  depends  greatly 
on  the  type  of  cargo  last  hauled  in  the 
tank.  Certain  residual  material  (e.g., 
sugar]  only  require  a  water  rinse,  while 


other  residual  materials  (e.g..  latexes  or 
resins)  require  a  detergent  or  strong 
caustic  solution  followed  by  a  final 
water-rinse.  The  state  of  the  product  last 
contained  in  the  tank  also  affects  the 
cleaning  process.  Hardened  or  caked -on 
products  sometime  require  additional 
processing  time,  or  may  require  manual 
cleaning.  For  each  type  of  tank  cleaned 
and  cargo  hauled,  the  selection  of 
cleaning  processes  among  available 
alternatives  can  affect  the  volume  of 
wastewater  generated  and  the 
constituents  of  that  wastewater.  Flow 
restriction  and  the  availability  of  less 
harmful  cleaning  solutions  as  methods 
of  pollution  prevention  and  source 
control  should  be  considered  pollutant 
control  technologies,  rather  than  a 
defining  production  characteristic.  EPA 
has  decided  that  subcategorizing  the 
TEC  industry  based  on  cleaning 
processes  is  not  an  appropriate  means  of 
subcategorization.  and  considered 
subcategorization  based  on  either  type 
of  tank  cleaned  or  type  of  cargo 
transported. 

2.  Tank  Type  Cleaned 

EPA  considered  subcategorizing  the 
TEC  industry  based  on  the  type  of  tank 
cleaned.  Facilities  responding  to  the 
TEC  industry  Detailed  Questionnaire 
reported  cleaning  nine  primary  tank 
types.  The  tank  types  reported  by 
respondents  are:  (1)  Tank  truck;  (2) 
intermediate  bulk  container;  (3) 
intermodal  tank  container;  (4)  closed- 
top  hopper  truck;  (5)  rail  tank  car:  (6) 
ocean/ sea  tanker;  (7)  closed-top  hopper 
barge;  (8)  closed-top  hopper  rail  car;  and 
(9)  inland  tank  barge.  Based  on  data 
obtained  in  the  TEC  industry  Detailed 
Questionnaire,  approximately  87 
percent  of  all  tanks  cleaned  are  tank 
trucks.  Intermediate  bulk  containers, 
intermodal  tank  containers,  and  closed- 
top  hopper  trucks  each  account  for  three 
percent  of  all  tanks  cleaned.  Rail  tank 
cars  comprise  two  percent  and  inland 
tank  barges,  ocean/sea  tankers,  closed- 
top  hopper  rail  cars,  and  closed-top 
hopper  barges  each  comprise  less  than 
one  percent  of  all  tanks  cleaned. 
Seventy-four  percent  of  all  facilities 
responding  to  the  TEC  industry  Detailed 
Questionnaire  clean  only  one  primary 
tank  type.  An  additional  12  percent  of 
faciUties  clean  both  tanks  and  closed- 
top  hoppers  within  the  same  mode  of 
transport.  Only  one  percent  of 
responding  facilities  clean  tank  types 
with  multiple  modes  of  transport  and  an 
additional  13  percent  of  responding 
facilities  clean  miscellaneous 
combinations  of  tank  types  within  the 
same  mode  of  transport. 

For  each  type  of  tank  cleaned,  the 
heel  volume  and  availability  of 
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wastewater  flow  minimization 
techniques  vary,  which  may  affect 
wastewater  treatment  efficiency. 

EPA  has  preliminarily  concluded  that 
subcategorizing  the  TEC  industry  based, 
in  part,  on  the  type  of  tank  cleaned  is 
an  appropriate  means  of 
subcategorization  due  to  these 
differences.  Additionally,  the  vast 
majority  of  facilities  clean  tanks  within 
the  same  mode  of  transport  and  are  thus 
easily  identified  according  to  the  tank 
type  cleaned. 

3.  Cargo  Type  Cleaned 

EPA  considered  subcategorizing  the 
TEC  industry  based  on  the  cargo  type 
cleaned.  Respondents  to  the  TEC 
industry  Detailed  Questionnaire 
reporting  cleaning  tanks  which 
transported  15  general  cargo  types.  The 
reported  cargo  types  are  listed  below: 

•  Group  A — Food  Grade  Products, 
Beverages,  and  Animal  and  Vegetable 
Oils; 

•  Group  B — Petroleum  and  Coal 
Products; 

•  Group  C — Latex,  Rubber  and 
Resins: 

•  Group  D — Soaps  and  Detergents; 

•  Group  E — Biodegradable  Organic 
Chemicals; 

•  Group  F — Refractory 
(Nonbiodegradable)  Organic  Chemicals; 

•  Group 

•  G — Inorganic  Chemicals; 

•  Group  H — Agricultural  Chemicals 
and  Fertilizers; 

•  Group  I — Chenaical  Products; 

•  Group  } — Hazardous  Waste  (as 
defined  by  RCRA  in  40  CFR  Part  261); 

•  Group  K — Nonhazardous  Waste; 

•  Group  L — ^Dry  Bulk  Cargos  (i.e., 
hopper  cars);  and 

•  Group  M,  N,  and  O— Other  (Not 
Elsewhere  Classified). 

Of  all  responding  TEC  facilities  not 
previously  regulated,  48  percent  clean 
only  one  cargo  type  while  52  percent 
clean  a  variety  of  cargo  types.  Of  the 
facilities  that  reported  cleaning  only  one 
cargo  type,  65  percent  reported  cleaning 
food  grade  products,  beverages,  and 
animal  and  vegetable  oils  (Group  A).  16 
percent  reported  cleaning  petroleum 
and  coal  products  (Group  B),  and  10 
percent  reported  cleaning  "other 
cargos"  (Groups  M,  N  and  O).  A  review 
of  the  data  for  facilities  that  clean  two 
or  more  cargos  suggests  that  no  apparent 
trend  in  cargo  types  cleaned,  but  rather 
a  wide  variety  of  combinations  of 
"chemical-type"  cargos. 

There  are  several  reasons  to  consider 
subcategorization  based  on  type  of 
cargo.  Facilities  that  clean  tanks  which 
contained  only  food  grade  products 
(Group  A),  petroleum  grade  products 
(Group  B),  or  dry  bulk  goods  (Group  L) 


represent  distinct  and  relatively  large 
segments  of  the  TEC  industry  that  differ 
significantly  from  facilities  that  clean 
tanks  containing  a  wide  variety  of 
cargos.  The  type  of  cargo  transported 
and  the  type  of  cleaning  processes 
utilized  influences  wastewater 
characteristics.  EPA  therefore  concluded 
that  subcategorization  of  the  TEC 
industry  based,  in  part,  on  cargo  type 
may  be  an  appropriate  means  of 
subcategorization. 

EPA  was  not  able  to  identify  any  other 
distinct  segments  of  the  TEC  industry 
among  the  remaining  groups  which 
included  Latex,  Rubber  and  Resins 
(Group  C).  Soaps  and  Detergents  (Group 
D).  Biodegradable  Organic  Chemicals 
(Group  E),  Refractory 
(Nonbiodegradable)  Organic  Chemicals 
(Group  F),  Inorganic  Chemicals  (Group 
G),  Agricultural  Chemicals  and 
Fertilizers  (Group  H),  Chemical 
Products  (Group  I),  Hazardous  Waste 
(Group  I).  Nonhazardous  Waste  (Group 
K).  and  Groups  M,  N,  and  O  consisting 
of  cargos  not  elsewhere  classified.  EPA 
concluded  that  faciUties  which  do  not 
clean  primarily  food  grade  products 
(Group  A),  petroleum  grade  products 
(Group  B).  or  dry  bulk  goods  (Group  L) 
are  likely  to  clean  a  wide  variety  of 
cargos  types  consisting  of  various 
combination  of  cargos  types  products. 
EPA  has  therefore  created  a  subcategory 
termed  "chemical"  for  any  facility  that 
cleans  a  wide  variety  of  cargos  and 
commodities. 

EPA  has  then  defined  a  "chemical" 
cargo  as  including  Latex.  Rubber  and 
Resins.  Soaps  and  Detergents. 
Biodegradable  Organic  Qiemicals. 
Refiractory  (Nonbiodegradable)  Organic 
Chonicals.  Inorganic  Chemicals, 
Agricultural  Chemicals  and  Fertilizers, 
Chemical  Products,  Hazardous  Waste. 
Nonhazardous  Waste,  and  any  other 
cargo  not  elsewhere  classified.  In 
summary,  the  "chemical"  classification 
includes  any  cargo  or  commodity  not 
defined  as  a  food  grade  product. 
p)etroleum  grade  product,  or  dry  bulk 
good.  EPA  has  placed  any  facility  in  a 
Chemical  Subcategory  if  10  percent  or 
more  of  the  total  tanks  cleaned  at  that 
facility  in  an  average  year  contained 
chemical  cargos  or  commodities. 

EPA  originally  considered  developing 
separate  subcategories  for  barge 
chemical  and  bai^e  petroleum  facilities. 
However,  based  on  raw  wastewater 
characterization  data  collected  in 
support  of  this  proposed  rule,  EPA 
concluded  that  the  wastewater 
characteristics  and  treatability  of 
wastewaters  generated  from  barge 
chemical  and  barge  petroleum  facilities 
were  similar,  and  thus  it  was  reasonable 
to  combine  these  subcategories.  As 


mentioned  previously  in  Section  III, 
EPA  is  soliciting  comments  and  data 
that  would  address  whether  the  Truck/ 
Chemical  and  Truck/Petroleum 
Subcategories  should  be  combined;  and 
whether  the  Rail/Chemical  and  Rail/ 
Petroleum  Subcategories  should  also  be 
combined. 

As  described  in  Section  VII  of  this 
notice,  Wastewater  Use  and 
Characterization,  the  data  collected  from 
the  Truck/Chemical  and  Truck/ 
Petrole'im  Subcategories,  and  the  Rail/ 
Chemical  and  Rail/Petroleum 
Subcategories  did  not  conclusively 
support  combining  these  subcategories. 
However,  sampling  data  obtained  from 
the  Centralized  Waste  Treatment 
Industry  was  used  to  characterize  TEC 
wastewater  for  the  Truck/Petroleum  and 
Rail/Petroleum  Subcategories. 
Therefore  the  Agency  is  soliciting 
comment  and  data  on  this  preliminary 
conclusion  that  the  Truck/Chemical  and 
Truck/Petroleum  Subcategories;  and 
Rail/Chemical  and  Rail/Petroleum 
Subcategories,  should  not  be  combined. 

Additionally,  while  the  Agency  has 
proposed  definitions  for  "petroleum" 
and  "chemical"  cargos,  the  Agency 
realizes  that  there  may  be  cargos. 
especially  various  "petrochemical" 
cargos,  which  may  not  obviously  be 
categorized  as  one  type  or  the  other.  The 
determination  of  whether  a  facility  is 
accepting  "petroleum"  or  "chemical" 
cargos  may  be  critical,  due  to  the  fact    _ 
that  the  Agency  has  not  proposed 
regulation  for  the  petroleum 
subcategory.  The  Agency  is  concerned 
that  this  determination  may  be  difficult 
and  burdensome  for  the  permitting 
authority  and  the  affected  facility.  The 
Agency  solicits  comment  from 
permitting  authorities  and  affected 
facilities  on  the  implementation  issues 
surrounding  the  proposed 
subcategorization  approach,  especially 
with  regard  to  the  chemical  and 
petroleum  subcategories. 

In  order  to  address  these  concerns,  the 
Agency  has  considered  combining  the 
petroleum  and  chemical  subcategories 
and  establishing  one  set  of  effluent 
limitations  for  facilities  accepting 
chemical  or  petroleum  cargos.  EPA 
solicits  comment  on  this  alternative 
approach. 

As  part  of  today's  proposal,  the 
Agency  calculated  pollutant  loadings  for 
each  option  in  each  subcategory,  as 
described  in  section  VIIl  of  this  notice. 
The  loadings  calculations  were  used  as 
a  parameter  for  evaluating  technology 
options  in  each  subcategory.  The 
i^ency  notes  that  a  substantial  amount 
of  the  toxic  pounds-equivalent  of 
pollutants  removed  in  several 
subcategories  are  due  to  the  removals  of 
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a  few  pesticides  found  in  the  raw 
wastewater  at  one  or  two  facilities. 
Specifically,  about  90%  of  the  toxic 
removals  estimated  for  288  indirect 
dischargers  in  the  truck  chemical 
subcategory  are  accounted  for  by  6 
pesticides  (Azinphos  Ethyl,  Coumaphos, 
Disulfoton.  EPN,  4,4'-DDT,  and 
Dieldrin — note  that  the  latter  three  have 
been  banned  for  a  number  of  years);  and 
about  80%  of  the  toxic  removals 
estimated  for  the  38  indirect  dischargers 
in  the  rail  chemical  subcategory  are 
accounted  for  by  3  pesticides  (Dieldrin, 
Simazine,  and  Strobane).  Pesticides  are 
fairly  toxic  and  generally  have  high 
toxic  weighting  factors.  Relatively  small 
removals  in  terms  of  loadings  can  result 
in  significant  reductions  in  toxic 
impacts.  Because  most  of  the  projected 
toxic  removals  for  indirect  dischargers 
in  the  truck  and  rail  chemical 
subcategories  come  from  a  few 
pesticides,  the  Agency  solicits  comment 
on  an  alternative  regulatory  approach 
that  would  establish  separate 
subcategories  for  such  facilities  which 
accept  tanks  containing  pesticide- 
containing  cargos  for  cleaning. 

This  approach  was  discussed  at  some 
length  by  the  Small  Business  Advocacy 
Review  (SBAR)  Panel  in  its 
consideration  of  options  that  might 
provide  relief  to  small  businesses,  and 
was  specifically  endorsed  by  SBA.  If  the 
Agency  were  to  pursue  this  approach,  it 
might  decide  to  establish  a  set  of 
effluent  limitations  guidelines  for  a 
variety  of  pesticides  for  any  facility  that 
accepts,  or  potentially  accepts,  cargos 
which  have  transported  pesticides.  The 
Agency  is  concerned,  however,  that  it 
may  be  difficult  to  define  a  subcategory 
for  pesticide-containing  cargos,  because 
the  exact  source  of  pesticides  found  in 
TEC  wastewater  samples  has  often  been 
difficult  to  establish.  Furthermore,  if  the 
Agency  were  to  set  limits  for  pesticides, 
it  would  need  to  require  monitoring  for 
pesticides,  which  is  generally  more 
expensive  than  monitoring  for  the 
parameters  regulated  under  the  current 
approach.  (Note  that  although  pesticides 
are  among  the  pollutants  of  concern,  the 
Agency  is  not  currently  proposing  to 
establish  limits  for  pesticides;  rather  the 
Agency  is  establishing  limits  for  other 
pollutants  of  concern,  which  it  believes 
will  also  ensure  that  treatment  adequate 
to  control  pesticides  is  adopted.)  Thus, 
the  Agency  does  not  know  how  many  of 
the  estimated  326  indirect  dischargers 
in  the  truck  chemical  and  rail  chemical 
subcategories  would  actually  benefit 
from  such  an  approach,  and  how  many 
might  incur  higher  monitoring  costs 
because  they  clean  some  tanks  with 
pesticide  residues.  EPA  requests 


comment  on  this  issue.  EPA  would 
specifically  be  interested  to  know 
whether  indirect  dischargers  in  these 
two  subcategories  believe  such  an 
approach  would  be  workable,  and 
whether  there  is  a  significant  number  of 
such  facilities  that  do  not  handle  any 
tanks  that  might  contain  pesticide 
residues.  For  those  facilities  that  do 
handle  tanks  containing  pesticide 
residues,  EPA  would  like  to  know  what 
percentage  of  tanks  cleaned  might 
contain  such  residues.  EPA  might  use 
this  information  to  define  a  subcategory 
for  facilities  with  more  than  a  certain 
percentage  of  such  tanks,  in  the  same 
way  that  it  is  currently  defining  the 
chemical  subcategories  as  including 
facilities  for  which  more  than  10%  of 
tanks  cleaned  had  chemical  cargos. 

This  approach  may  also  result  in  the 
Agency  pursuing  a  less  stringent 
regulatory  technology  option  for  those 
facilities  which  do  not  accept  pesticide 
containing  cargos.  The  SBAR  Panel 
recommended  that  EPA  request 
comment  on  whether  the  remaining 
loadings  of  non-pesticide  chemicals  for 
indirect  dischargers  in  the  truck  and  rail 
subcategories  warrant  regulation.  The 
Agency  is  thus  soliciting  comment  on 
the  loading  reduction  estimates,  cost- 
effectiveness  and  benefits  to  the 
environment  and  POTWs  of  non- 
pesticide  chemical  removals.  Note  that 
in  these  subcategories  in  today's  notice, 
EPA  is  not  proposing  effluent 
limitations  guidelines  and  standards  for 
any  pesticide,  nor  is  it  proposing  to 
establish  a  subcategory  for  pesticide 
cargos.  Concern  has  also  bcKsn  expressed 
about  the  representativeness  of  the 
samples  on  which  the  pesticide  removal 
estimated  are  based.  Because  pesticides 
are  highly  toxic  and  thus  of  particular 
concern,  the  Agency  modified  its 
screening  criteria  for  including  samples 
in  which  pesticides  were  detected  in  its 
loadings  and  removals  analysis.  In 
general,  in  order  to  ensure  that 
detections  are  representative  of  the 
industry  and  present  at  treatable 
concentrations,  contaminants  are  only 
included  in  the  analysis  if  they  show  up 
in  samples  from  at  least  two  facilities  at 
concentrations  of  5  times  the  minimum 
detection  level  or  greater,  and  are  at 
least  50%  removed  by  the  proposed 
treatment.  In  contrast,  all  pesticides  that 
were  detected  even  once,  at  any  level, 
were  included  in  the  analysis.  Most  of 
the  pesticides  accounting  for  the  bulk  of 
estimated  toxic  removals  from  indirect 
dischargers  in  the  truck  and  rail 
chemical  subcategories  would  not  have 
been  included  in  the  analysis  under  the 
standard  screening  criteria,  either 
because  they  were  detected  at  only  one 


facility  or  because  they  were  only 
detected  at  close  to  the  minimum 
detection  level,  or  both.  EPA  believes, 
however,  that  the  modified  screening 
criteria  for  p)esticides  are  appropriate  for 
several  reasons.  First  of  all,  as  already 
noted,  pesticides  are  highly  toxic  and 
thus  of  particular  concern.  Second,  a 
relatively  small  amount  of  sampling 
data  is  available  for  this  industry.  In  the 
truck  chemical  subcategory,  for 
example,  only  ten  samples  of  raw 
wastewater  were  analyzed,  so  that  even 
a  single  detect  represents  10%  of 
samples,  which  EPA  believes  is  a 
significant  fiBCtion.  Finally,  wastes  from 
TEC  facilities  are  highly  variable,  so  that 
one  might  expect  that  many  of  the 
contaminants  that  are  potentially  of 
concern  would  only  show  up  in  a  single 
sample,  and  others  might  not  show  up 
in  any  samples  at  all.  For  these  reasons, 
EPA  believes  that  its  modified  screening 
criteria  for  pesticides  are  appropriate,  its 
loadings  and  removals  analysis  is  based 
on  the  best  available  data,  and  the 
regulatory  limits  it  has  proposed  for 
indirect  dischargers  in  these 
subcategories,  based  partly  on  this 
analysis,  is  also  appropriate.  However, 
the  Agency  requests  comments  on  this 
issue,  and  any  data  commenters  may  be 
able  to  provide  on  the  loadings  of 
pesticides,  or  any  other  contaminant, 
and  TEC  facilities. 

4.  Water  Use  Practices 

TEC  facilities  use  water  for  cleaning 
and  rinsing  as  well  as  for  a  number  of 
ancillary  purposes  such  as  hydrotesting, 
air  pollution  control,  and  process 
cooling  water.  Water  use  varies  based  on 
a  number  of  factors  including  type  of 
tank  cleaned,  type  of  cleaning  solution 
utiUzed,  type  of  cargo  last  contained  in 
the  tank,  type  of  cargo  to  be  transported, 
and  tank  capacity.  Facilities  which 
clean  predominantly  tank  trucks 
typically  use  significant  volumes  of 
water  for  exterior  cleaning,  whereas 
facilities  which  clean  rail  and  barge 
tanks  frequently  do  little  exterior 
washing.  Facilities  which  clean  rail 
tanks  frequently  use  large  volumes  of 
water  for  tank  hydrotesting,  whereas 
tank  truck  cleaning  facilities  generate 
substantially  less  hydrotesting 
wastewater.  Based  on  these  variations  in 
water  use  practices  among  different 
types  of  facilities,  EPA  concluded  that 
the  most  appropriate  method  of 
subcategorization  that  encompasses 
water  use  practices  is  subcategorization 
based  on  the  type  of  tank  cleaned  and 
type  of  cargo  cleaned  at  a  facility. 

5.  Wastewater  Characteristics 

The  volumes  and  pollutant 
concentrations  contained  in  TEC  tank 
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interior  cleaning  wastewater  show  a 
large  degree  of  variation  among  different 
types  of  facilities.  Wastewater  volumes 
vary  greatly  based  on  a  number  of 
factors  including  those  cited  above. 
Likewise,  the  concentration  of 
pollutants  present  in  tank  interior 
cleaning  wastewater  can  vary  depending 
on  the  type  of  cargo  last  hauled,  the  tank 
size,  the  cleaning  process  utilized  and 
the  amount  of  water  used  per  cleaning 
operation.  Since  all  of  these  factors, 
with  the  exception  of  type  of  tank 
cleaned  and  type  of  cargo  cleaned,  have 
been  rejected.  EPA  has  concluded  that 
the  most  appropriate  method  of 
subcategorization  that  encompasses 
wastewater  characteristics  is 
subcategorization  based  on  the  type  of 
tank  cleaned  and  type  of  cargo  cleaned 
at  a  facility^ 

6.  Facility  Age 

EPA  evaluated  the  age  of  facilities  as 
a  possible  means  of  subcategorization. 
EPA  evaluated  the  treatment 
technologies  in  place  as  related  to  the 
year  in  which  the  facility  first 
conducted  TEC  operations.  Based  on 
this  evaluation,  the  Agency  concluded 
that  there  is  little  difference  in  the 
treatment  technologies  in  use  by  older 
facilities  (defined  as  beginning  TEC 
operations  before  1980)  as  compared  to 
those  of  newer  facilities  (defined  as 
beginning  TEC  operations  in  or  after 
1980).  EPA  has  tentatively  concluded 
that  subcategorization  based  on  age  of 
facilities  is  not  an  appropriate  means  of 
subcategorization. 

7.  Facility  Size 

EPA  considered  subcategorization  of 
the  TEC  industry  on  the  basis  of  facility 
size.  Four  parameters  were  identified  as 
relative  measures  of  facility  size: 
number  of  employees,  number  of  tanks 
cleaned,  wastewater  flow  and  revenue. 
EPA  found  that  facilities  of  varying  sizes 
generate  similar  wastewaters  and  use 
similar  treatment  technologies  within 
the  proposed  subcategorization 
approach.  EPA  is  not  proposing  to 
subcategorize  the  industry  based  on 
facility  size. 

8.  Geographical  Location 

EPA  evaluated  the  distribution  of  TEC 
facilities  based  on  geographic  location. 
In  general,  TEC  facilities  tend  to  be 
located  within  the  industrialized 
regions  of  the  country,  with  relatively 
high  concentrations  in  the  area  between 
Houston  and  New  Orleans  and  within 
specific  urban  areas  such  as  Los 
Angeles,  Chicago,  and  St.  Louis.  The 
major  concentrations  of  rail,  truck,  and 
barge  cleaning  facilities  are  along  the 
major  thoroughfares  by  rail,  road,  and 


inland  waterways,  respectively.  There 
are  no  apparent  trends  of  geographic 
distribution  of  TEC  facilities  as  related 
to  wastewater  characteristics.  Based  on 
these  analyses,  geographic  location  is 
not  an  appropriate  means  of 
subcategorization. 

9.  Water  Pollution  Control  Technologies 

There  are  a  number  of  water  pollution 
control  technologies  in  use  in  the  TEC 
industry.  This  variety  of  technologies 
results  from  the  wide  range  of  pollutants 
present  in  TEC  wastewater.  As 
discussed  previously,  the  pollutants 
present  in  TEC  wastewater  are  based  on 
factors  such  as  the  tank  type  cleaned 
and  the  cargos  last  contained  in  the 
tanks.  EPA  did  not  consider 
subcategorization  of  the  industry  based 
solely  on  the  water  pollution  control 
technologies  in  use  as  a  reasonable 
method  of  subcategorization.  These 
control  technologies  are  appropriately 
considered  in  evaluation  technology 
options  and  determining  effluent 
limitations. 

10.  Treatment  Costs 

Treatment  costs  are  dependent  upon 
facility  water  pollution  control 
technologies  and  facility  wastewater 
flow  rates  and  facility  size.  These  costs 
vary  with  the  specific  treatment 
technologies  and  waste  disposal 
methods  employed,  and  therefore  do  not 
apply  uniformly  across  a  particular 
segment  of  the  industry.  EPA  has 
tentatively  determined  that 
subcategorization  of  the  TEC  industry 
based  solely  on  treatment  costs  is  not  an 
appro{mate  means  of  subcategorization. 

11.  Non- Water  Quality  Impacts 

Non-water  quality  impacts  of  TEC 
operations  include,  among  others, 
impacts  fit)m  transporting  wastes, 
impacts  from  disposal  of  solid  wastes, 
and  impacts  due  to  emissions  of  volatile 
organics  to  the  air.  These  impacts  vary 
with  the  specific  treatment  technologies 
and  waste  disposal  methods  employed, 
and  therefore  do  not  apply  uniformly 
across  a  particular  segment  of  the 
industry.  EPA  has  concluded  that 
subcategorization  of  the  TEC  industry 
based  on  non-water  quality  impacts  is 
not  an  appropriate  means  of 
subcategorization. 

B.  Selection  of  Subcategorization 
Approach 

Based  on  its  evaluation  of  above 
factors,  EPA  determined  that 
subcategorization  of  the  TEC  industry  is 
necessary  and  that  different  eflluent 
limitations  and  pretreatment  standards 
should  be  developed  for  subcategories 
of  the  industry.  H'A  concluded  that  the 


most  appropriate  basis  for 
subcategorization  of  the  industry  be 
based  on  tank  type  and  cargo  type 
cleaned. 

EPA  solicits  comment  on  the 
appropriateness  of  this 
subcategorization  approach.  As 
mentioned  previously.  EPA  believes  it 
has  developed  a  subcategorization 
approach  which  addresses  the 
complexities  inherent  in  this  industry. 
Of  particular  concern  to  the  Agency  is 
the  potential  difficulty  associated  with 
implementing  this  rule  due  to 
potentially  overlapping  subcategories. 
EPA  solicits  conunent  regarding  the 
proposed  subcategorization  and  on 
other  subcategorization  approaches 
which  may  be  appropriate. 

EPA  realizes  tnat  there  may  be  some 
overlap  between  transportation  sectors, 
although  this  is  not  a  great  concern 
because  99  percent  of  the  facilities 
surveyed  cleaned  tanks  belonging  to 
only  one  transportation  sector. 

EIpA  also  realizes  that  determining  the 
applicable  subcategory  of  a  facility  may 
be  somewhat  complex,  given  that  many 
facilities  accept  a  wide  range  of  cargos 
and  commodities  which  may  vary  on  a 
daily,  monthly,  seasonal,  or  yearly  basis. 

EPA  is  proposing  that  the  definition 
of  each  subcategory  include  a 
production  cutoff.  In  developing  this 
subcategorization  approach.  EPA  has 
attempted  to  strike  a  balance  between 
several  divergent  factors.  On  the  one 
hand,  EPA's  data  collection  activities 
indicate  that  the  wastewater  generated 
from  cleaning  certain  cargos  and  tank 
types  do  not  discharge  significant 
quantities  of  toxic  pollutants.  This 
includes  wastewater  generated  from 
cleaning  tank  trucks,  rail  tank  cars,  and 
barges  containing  food  cargos;  closed 
top  hopper  trucks,  rail  cars,  and  barges 
containing  dry  bulk  goods;  and  rail  tank 
cars  and  tank  trucks  containing 
petroleum  cargos.  On  the  other  hand, 
EPA  has  identified  wastewaters  that 
contain  toxic  pollutants  in  significant 
quantities  from  tank  trucks  and  rail  tank 
cars  which  transport  chemical  cargos, 
and  barges  which  transport  chemical 
and  petroleum  cargos. 

EPA  is  proposing  to  establish  effluent 
limitations  guidelines  and  pretreatment 
standards  for  toxic  parameters  in  the 
Truck/ Chemical.  Rail/Chemical,  and 
Barge/Chemical  &  Petroleum 
Subcategories.  In  its  subcategorization 
approach,  EPA  has  attempted  to 
establish  guidelines  and  pretreatment 
standards  for  toxic  parameters  for  those 
facilities  that  generate  wastewater 
containing  toxic  pollutants.  However, 
EPA  also  realizes  that  a  facility  may 
generate  wastewater  from  a  variety  of 
cargos  which  do  not  all  belong  to  one 
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classification  of  food,  petroleum, 
chemical,  or  dry  bulk  goods. 

In  order  to  address  these  concerns, 
EPA  has  attempted  to  classify  a  facility 
into  one  subcategory  by  establishing  a 
hierarchy  of  applicability  as  follows:  if 
10  percent  or  more  of  the  tanks  cleaned 
on  a  yearly  basis  at  a  tank  truck  or  rail 
car  facility  contain  chemical  cargos, 
then  that  facility  is  placed  in  the  Truck/ 
Chemical  or  Rail/Chemical  Subcategory, 
and  subject  to  the  effluent  limitations 
and  pretreatment  standards  proposed 
for  the  Truck/Chemical  or  Rail/ 
Chemical  Subcategory.  For  a  barge 
facility,  if  10  percent  or  more  of  the 
tanks  cleaned  on  a  yearly  basis  contain 
chemical  or  petroleum  cargos,  then  that 
facility  is  placed  in  the  Barge/Chemical 
&  Petroleum  Subcategory  and  is  subject 
to  the  effluent  limitations  proposed  for 
the  Barge/Chemical  &  Petroleum 
Subcategory. 

If  a  truck  or  rail  facility  does  not  clean 
more  than  10  percent  of  tanks 
containing  chemical  cargos,  but  does 
clean  more  than  10  percent  of  tanks 
containing  food  grade  cargos  on  a  yearly 
basis,  then  that  facility  is  placed  in  the 
Truck/Food  or  Rail/Food  Subcategory. 
There  are  no  effluent  limitations 
proposed  for  indirect  discharging 
Truck/Food  or  Rail/Food  faciUties,  but 
EPA  is  proposing  effluent  limitations  for 
conventional  pollutants  for  direct 
discharging  Truck/Food  and  Rail/Food 
facihties. 

Similarly,  if  a  barge  facility  does  not 
clean  more  than  10  percent  of  tanks 
containing  chemical  and/or  petroleum 
cargos,  but  does  clean  more  than  10 
percent  of  tanks  containing  food  grade 
cargos  on  a  yearly  basis,  then  that 
facility  is  placed  in  the  Barge/Food 
Subcategory.  There  are  no  effluent 
limitations  proposed  for  indirect 
discharging  Barge/Food  facilities,  but 
EPA  is  proposing  effluent  limitations  for 
conventional  pollutants  for  direct 
discharging  Barge/Food  faciUties. 

Remaining  rail  and  truck  facilities 
which  clean  more  than  80  percent  of 
tanks  containing  petroleum  cargos  on  a 
yearly  basis  have  been  placed  in  the 
Truck/Petroleum  and  Rail/Petroleum 
Subcategories.  Facilities  which  clean 
hopper  tanks  have  been  placed  in  the 
Truck/Hopper,  Rail/Hopper,  or  Barge/ 
Hopper  Subcategories.  EPA  is  not 
proposing  to  regulate  wastewater 
discharged  from  the  Truck/Petroleum 
and  Rail/Petroleum,  and  Truck/Hopper, 
Rail/Hopper,  and  Barge/Hopper 
Subcategories. 

EPA  is  not  proposing  to  regulate  toxic 
parameters  for  facilities  that  clean  tanks 
that  have  transported  only  petroleum, 
food,  or  dry  bulk  cargos,  with  the 


exception  of  barge  facilities  that  clean 
tanks  containing  petroleum  cargos. 

The  Agency  believes  that  this 
proposed  subcategorization  approach 
would  allow  a  facility  in  a  subcategory 
which  is  not  subject  to  regulation  of 
toxic  parameters  the  flexibility  to  accept 
a  vfiriety  of  cargos  without  necessarily 
needing  to  be  re-classified  in  a  different 
subcategory,  and  therefore,  be  subject  to 
a  different  set  of  effluent  Umitations.  By 
establishing  such  a  production  cutoff. 
EPA  believes  that  the  toxic 
characteristics  of  the  wastewater  will 
not  vary  considerably  from  facilities  that 
perform  80  to  100  percent  of  its 
operations  within  the  confines  of  one 
subcategory.  In  this  manner,  EPA 
believes  that  a  facility  writhin  one 
subcategory  will  be  allowed  the 
flexibility  to  clean  transportation 
equipment  that  contained  different 
types  of  cargos  without  discharging 
substantial  quantities  of  toxic 
pollutants.  EPA  solicits  comment  on  the 
hierarchy  of  applicability  that  EPA  is 
proposing  as  the  basis  for 
subcategorizati  on . 

From  the  possible  combinations  of 
tank  types  and  cargos  last  hauled,  EPA 
proposes  subcategorization  of  the  TEC 
industry  into  11  subcategories.  The  tank 
type  classifications  include:  (1)  tank 
trucks  and  intermodal  tank  containers 
(2)  rail  tank  cars  (3)  inland  tank  barges 
and  ocean/sea  tankers  (4)  closed-top 
hopper  trucks  (5)  closed-top  hopper  rail 
cars  and  (6)  closed-top  hopper  barges.  A 
description  of  each  of  these  tank  type 
classifications  is  presented  in  Appendix 
A  of  this  notice.  Containers  defined  as 
drums  or  Intermediate  Bulk  Containers 
(IBCs)  are  proposed  not  to  be  covered  by 
this  guideline. 

The  cargo  type  classifications  used  as 
a  basis  for  subcategorization  include:  (1) 
petroleum;  (2)  food  grade;  (3)  dry  bulk; 
and  (4)  chemical.  A  description  of  the 
cargo  type  classifications  is  provided 
below. 

Petroleum 

Petroleum  cargos  include  the 
products  of  the  fractionation  or  straight 
distillation  of  crude  oil,  redistillation  of 
unfinished  petroleum  derivatives, 
cracking,  or  other  refining  processes. 
Petroleum  cargos  also  include  products 
obtained  from  the  refining  or  processing 
of  natural  gas  and  coal.  Specific 
examples  of  petroleum  products  include 
but  are  not  limited  to:  asphalt;  benzene; 
coal  tar;  crude  oil;  cutting  oil;  ethyl 
benzene;  diesel  fuel;  fuel  additives;  fuel 
oils;  gasoline;  greases;  heavy,  medium, 
and  light  oils;  hydraulic  fluids,  jet  fuel; 
kerosene;  liquid  petroleum  gases  (LPG) 
including  butane  and  propane; 
lubrication  oils;  mineral  spirits; 


naphtha;  olefin,  paraffin,  and  other 
waxes;  tall  oil;  tar;  toluene;  xylene;  and 
waste  oil. 

Food  Grade 

"Food  grade"  cargos  include  edible 
and  non-edible  food  grade  products 
such  as  com  syrup,  sugar,  juice,  soybean 
oil.  beverages,  and  emimal  and  vegetable 
oils. 

Dry  Bulk 

The  dry  bulk  classification  includes 
closed-top  hoppers  that  transport  dry 
bulk  products  such  as  fertilizers,  grain, 
and  coal. 

Chemical 

Chemical  cargos  are  defined  to 
iqclude  but  are  not  limited  to  the 
following  cargos:  latex,  rubber,  plastics, 
plasticizers,  resins,  soaps,  detergents, 
surfactants,  agricultural  chemicals  and 
pesticides,  hazardous  waste,  organic 
chemicals  including:  alcohols, 
aldehydes,  formaldehydes,  phenols, 
peroxides,  organic  salts,  amines, 
amides,  other  nitrogen  compounds, 
other  aromatic  compounds,  aliphatic 
organic  chemicals,  glycols,  glycerines, 
and  organic  polymers;  refractory  organic 
compounds  including:  ketones,  nitriles, 
organo-metallic  compounds  containing 
chromium,  cadmium,  mercury,  copper, 
zinc;  and  inorganic  chemicals 
including:  aluminum  sulfate,  ammonia, 
ammonium  nitrate,  ammonium  sulfate, 
and  bleach.  In  the  development  of  this 
regulation,  EPA  has  considered  any 
cargo  not  specifically  defined  as  food, 
petroleum,  or  dry  bulk  good  as  a 
"chemical"  cargo. 

Based  on  tank  type  and  cargo  type 
classifications  described  above,  EPA  is 
proposing  to  subcategorize  the  TEC 
industry  into  the  following  11 
subcategories.  A  detailed  explanation  of 
each  of  these  subcategories  is  provided 
below: 

Subcategory  A:  Truck/Chemical 

Subcategory  A  would  apply  to  TEC 
facilities  that  clean  tank  trucks  and 
intermodal  tank  containers  where  10 
percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  chemical  cargos. 

Subcategory  B:  Rail/Chemical 

Subcategory  B  would  apply  to  TEC 
facilities  that  clean  rail  tank  cars  where 
10  percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  chemical  cargos. 

Subcategory  C:  Barge/Chemical  & 
Petroleum 

Subcategory  C  would  apply  to  TEC 
facilities  that  clean  tank  barges  or 
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ocean/sea  tankers  where  10  pwrcent  or 
more  of  the  total  tanks  cleaned  at  that 
facility  in  an  average  year  contained 
chemical  and/or  petroleum  cargos. 

Subcategory  D:  Truck/Petroleum 

Subcategory  D  would  apply  to  TEC 
facilities  that  clean  tank  trucks  and 
intermodal  tank  containers  where  80 
percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  petroleiun  cargos,  so 
long  as  that  facility  is  not  in 
Subcategory  A:  Truck/Chemical  or 
Subcategory  F:  Truck/Food. 

Subcategory  E:  Rail/Petroleum 

Subcategory  E  would  apply  to  TEC 
facilities  that  clean  rail  taink  cars  where 
80  percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  petroleum  cargos,  so 
long  as  that  facility  is  not  in  Subcategoy 
B:  Rail/Chemical  or  Subcategory  G:  Rail/ 
Food. 

Subcategory  F:  Truck/Food 

Subcategory  F  would  apply  to  TEC 
facilities  that  clean  tank  trucks  ai)d 
intermodal  tank  containers  where  10 
percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  food  grade  cargos.  so 
long  as  that  facility  does  not  clean  10 
percent  or  more  of  tanks  containing 
chemical  cargos.  If  10  percent  or  more 
of  the  total  tanks  cleaned  at  that  facility 
in  an  average  year  contained  chemical 
cargos,  then  that  facility  is  in 
Subcategoy  A:  Truck/CJiemical. 

Subcategory  G:  Rail/Food 

Subcategory  G  would  apply  to  TEC 
facilities  that  clean  rail  tank  cars  where 
10  percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  food  grade  cargos,  so 
long  as  that  facility  does  not  clean  10 
percent  or  more  of  tanks  containing 
chemical  cargos.  If  10  percent  or  more 
of  the  total  tanks  cleaned  at  that  facility 
in  an  average  year  contained  chemical 
cargos,  then  that  facility  is  in 
Subcategoy  B:  Rail/Chemical. 

Subcategory  H:  Barge/Food 

Subcategory  H  would  apply  to  TEC 
facilities  that  clean  tank  barges  or 
ocean/sea  tankers  where  10  percent  or 
more  of  the  total  tanks  cleaned  at  that 
facility  in  an  average  year  contained 
food  grade  cargos.  so  long  as  that  facility 
does  not  clean  10  percent  or  more  of 
tanks  containing  chemical  cargos.  If  10 
percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  chemical  and/or 
petroleum  cargos,  then  that  facility  is  in 


Subcategory  C:  Barge  Chemical  & 
Petroleum. 

Subcategory  I:  Truck/Hopper 

Subcategory  I  would  apply  to  TEC 
facilities  that  clean  closed-top  hopper 
trucks  which  transport  dry  bulk 
commodities. 

Subcategory  J:  Rail/Hopper 

Subcategory  J  would  apply  to  TEC 
facilities  that  clean  closed-top  hopper 
rail  cars  which  transport  dry  bulk 
commodities. 

Subcategory  K:  Barge/Hopper 

Subcategory  K  would  apply  to  TEC 
facilities  that  clean  closed-top  hopper 
barges  which  transport  dry  bulk 
commodities. 

Vn.  Wastewater  Generation  and 
Characrteristics 

Wastewater  generated  by  the  industry 
includes  water  and  steam  used  to  clean 
the  tank  interiors,  prerinse  solutions, 
chemical  cleaning  solutions,  final  rinse 
solutions,  tank  exterior  washing 
wastewater,  boiler  blowdown,  tank 
hydrotesting  wastewater,  safety 
equipment  cleaning  rinsate,  and  TEC- 
contaminated  storm  water.  Of  the 
faciUties  that  discharge  TEC  wastewater, 
the  majority  (97  percent)  discharge  their 
wastewater  to  publicly  owned  treatment 
works  (POTWs).  The  majority  of  the 
barge  facilities  [77  percent)  discharge 
directly  to  U.S.  surface  waters. 

Primary  sources  of  pollutants  in  TEC 
wastewater  include  heels  and  cleaning 
solutions.  Heel  is  residual  cargo 
remaining  in  a  tank  or  container 
following  unloading,  delivery,  or 
discharge  of  the  transported  cargo  and  is 
the  primary  source  of  pollutants  in  TEC 
wastewater.  Water-soluble  heels  that  are 
compatible  with  the  facility's 
wastewater  treatment  system  and  the 
conditions  of  the  facility's  wastewater 
discharge  permit  are  often  combined 
with  other  wastewater  for  treatment  and 
discharge  at  the  facility.  Incompatible 
heels  are  drained  and  segregated  into 
drums  or  tanks  for  disposal  or  reuse  by 
alternate  means,  which  may  include 
reuse  onsite,  return  to  consignee,  sale  to 
a  reclamation  facility,  land  filling,  or 
incineration.  However,  even  when  the 
heel  is  drained,  residual  cargo  adheres 
to  the  tank  or  container  interior,  and  is 
removed  by  tank  cleaning  operations 
and  ultimately  discharged  in  TEC 
wastewater. 

Pollutants  contained  in  heels  are 
dependent  upon  the  constituents 
contained  in  the  cargos  transported. 
Based  on  responses  to  the  Detailed 
Questiormaire,  tank  truck  cleaning 
facilities  reported  cleaning  at  least  429 


unique  cargos,  rail  tank  car  cleaning 
facilities  reported  cleaning  at  least  159 
unique  cargos,  and  tank  barge  cleaning 
facilities  reported  cleaning  at  least  111 
unique  cargos. 

Cleaning  solutions  are  another 
primary  source  of  pollutants  in  TEC 
wastewater.  TEC  facilities  commonly 
use  the  following  four  types  of  chemical 
cleaning  solutions:  (1)  acid  solution;  (2) 
caustic  solution;  (3)  detergent  solution; 
and  (4)  presolve  solution.  Acid 
solutions  typically  comprise 
hydrofluoric  and/or  phosphoric  acid 
and  water.  Acid  solutions  are  also  used 
as  metal  brighteners  on  aluminum  and 
stainless  steel  tank  exteriors.  Caustic 
solutions  typically  comprise  sodium 
hydroxide  and  water.  The  most  common 
components  of  detergent  solutions  are 
sodium  metasilicate  and  phosphate- 
based  surfactants.  Some  facilities  use 
off-the-shelf  brands  of  detergent 
solutions  such  as  Tide®,  Arm  & 
Hammer®,  and  Pine  Power®.  Often, 
concentrated  detergents  ("boosters"), 
such  as  glycol  ethers  and  esters,  are 
added  to  acid  and  caustic  solutions  to 
improve  their  effectiveness.  Presolve 
solutions  usually  consist  of  diesel  fuel, 
kerosene,  or  other  petroleum-based 
solvent.  Other  miscellemeous  cleaning 
solutions  used  by  the  TEC  industry 
include  passivation  agents  (oxidation 
inhibitors),  odor  controllers  such  as 
citrus  oils,  and  sanitizers. 

Some  TEC  facilities  commingle  spent 
cleaning  solutions  with  TEC 
wastewater,  while  other  facilities 
dispose  of  spent  cleaning  solutions  off 
site.  However,  even  when  spent 
cleaning  solutions  are  not  discharged 
with  TEC  wastewater,  residual  cleaning 
solution  adheres  to  the  tank  or  container 
interior  and  is  removed  during  tank 
rinses  and  ultimately  discharged  in  TEC 
wastewater. 

TEC  operations  or  control 
technologies  that  minimize  the  amount 
of  heel  remaining  in  the  tank  prior  to 
starting  TEC  operations  or  that  reduce 
the  use  or  toxicity  of  chemical  cleaning 
solutions  significantly  reduce  the 
pollutant  loading  in  'lEC  wastewater. 
EPA  estimates,  based  on  data  collected 
during  EPA's  sampling  program,  that 
facilities  implementing  heel  and 
cleaning  solution  pollution  prevention 
practices  generate  one  half  to  an  order 
of  magnitude  less  wastewater  pollutant 
loadings  than  facilities  that  do  not 
implement  these  practices. 

KPA  conducted  20  sampling  episodes 
at  18  facilities  representative  of  the 
variety  of  facilities  in  the  TEC  industry 
(2  facilities  were  sampled  twice).  As 
part  of  this  sampling  program,  EPA 
routinely  analyzed  wastewater  samples 
for  conventional,  priority  toxic,  and 
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nonconventional  pollutants.  Raw 
wastewater  streams  sampled  typically 
comprised  TEC  wastewater  commingled 
with  tank  exterior  cleaning  wastewater, 
TEC-contaminated  storm  water,  tank 
hydrotesting  wastewater,  and  other 
wastewater  streams.  Additional  details 
concerning  EPA's  sampling  program, 
including  the  types  of  facilities 
sampled,  are  provided  in  Section  V.E. 

EPA  detected  330  of  478  pollutants 
analyzed  for  in  TEC  wastewaters.  Ninety 
of  the  126  priority  toxic  pollutants 
analyzed  were  detected.  Detected 
pollutants  vary  by  subcategory  and 
include  the  conventional  pollutants  oil 
and  grease  (analyzed  as  hexane 
extractable  materials  (HEM)),  5-day 
biochemical  oxygen  demand  (BOD5). 
total  suspended  soHds  (TSS),  and  pH; 
certain  priority  toxic  pollutants;  and 
certain  nonconventional  pollutants. 

In  its  analysis  of  the  industry,  EPA 
sampled  one  facility  in  the  Truck/ 
Petroleum  Subcategory.  This  facility 
treated  only  final  rinse  wastewater  on- 
site.  Initial  rinses  and  other  TEC 
wastewaters  were  contract  hauled  for 
off-site  treatment  and  were  therefore  not 
included  in  the  sampling  performed  by 
EPA.  There  was  no  additional  data 
provided  by  the  industry  on  raw  TEC 
wastewater  characteristics.  EPA 
therefore  reviewed  other  sources  of  raw 
wastewater  characterization  data  in 
order  to  determine  whether  data  could 
be  transferred  from  other  sources  to 
characterize  TEC  wastewater  for  the 
Truck/Petroleum  and  Rail/Petroleum 
Subcategories.  One  facility  sampled  in 
support  of  the  Centralized  Waste 
Treatment  effluent  guideline  accepted 
only  oily  wastewater  for  treatment.  The 
wastewater  consisted  of  wastewater 
contaminated  with  lube  oils  and  other 
petroleum  products.  Additionally,  the 
sources  of  oily  wastewater  which 
comprised  the  sampled  wastestream 
closely  matched  the  types  of 
commodities  cleaned  by  the  sampled 
TEC  facility.  Therefore,  the  sampling 
data  obtained  from  the  Centralized 
Waste  Treatment  Industry  was  used  to 
characterize  TEC  wastewater  for  the 
Truck/Petroleum  and  Rail/Petroleum 
Subcategories  in  addition  to  the  TEC 
sampled  facility. 

Listed  below  are  pollutants  identified 
in  all  TEC  raw  wastewater 
characterization  samples  collected  and 
analyzed  by  EPA  for  each  subcategory  or 
subcategory  grouping.  These  pollutants 
have  been  found  in  raw  wastewater  but 
have  not  necessarily  been  identified  as 
pollutants  of  concern  for  the  industry. 
See  Section  6.0  of  the  Technical 
Development  Document  for  a  more 
comprehensive  summary  of  the  speclHc 
pollutants  detected  and  the  mean  and 


range  of  pollutant  concentrations  by 
subcategory. 

Truck/Chemical  Subcategory 

•  Conventional  pollutants:  BODs, 
TSS,  Oil  and  Grease,  and  pH; 

•  Priority  toxic  pollutants:  methylene 
chloride,  copper,  nickel,  and  zinc;  and 

•  Nonconventional  pollutants: 
acetone,  benzoic  acid,  aluminum, 
barium,  boron,  calcium,  iron, 
magnesium,  manganese,  molybdenum, 
phosphorus,  potassium,  sodium, 
strontium,  sulfur,  titanium, 
octachlorodibenzo-p-dioxin,  adsorbable 
organic  halides  (AOX),  ammonia  as 
nitrogen,  chemical  oxygen  demand 
(COD),  chloride,  fluoride,  nitrate/nitrite, 
surfactants  (MBAS),  total  dissolved 
solids  (TDS),  total  organic  carbon  (TOC), 
total  phosphorus,  and  volatile  residue. 

Rail/Chemical  Subcategory 

•  Conventional  pollutants:  BOD5, 
TSS,  Oil  and  Grease,  and  pH; 

•  Priority  toxic  pollutants:  toluene, 
arsenic,  chromium,  copper,  nickel,  zinc, 
tetrachlorodibenzo-p-dioxin  and 
tetrachlorodibenzofuran. 

•  Nonconventional  pollutants:  n- 
eicosane,  n-octadecane,  aluminum, 
barium,  boron,  calcium,  cobalt,  iron, 
magnesium,  manganese,  phosphorus, 
potassium,  silicon,  sodium,  strontium, 
sulfur,  titanium.  AOX,  ammonia  as 
nitrogen,  COD,  chloride,  fluoride,  silica- 
gel  hexane  extractable  material  (SGT- 
HEM),  MBAS,  TDS,  TOC,  total  phenols, 
total  phosphorus,  and  volatile  residue. 

Barge/Chemical  and  Petroleum 
Subcategory 

•  Conventional  pollutants:  BOD5, 
TSS,  Oil  and  Grease,  and  pH; 

•  Priority  toxic  pollutants:  benzene, 
ethylbenzene,  toluene,  naphthalene, 
copper,  nickel,  zinc,  tetrachlorodibenzo- 
p-dioxin  and  tetrachlorodibenzofuran. 

•  Nonconventional  pollutants: 
acetone,  0-+  p-xylene,  2- 
methylnaphthalene,  n-docosane,  n- 
dodecane,  n-eicosane,  n-hexadecane,  n- 
octadecane,  n-tetradecane,  styrene, 
malathion,  parathion  (ethyl),  aluminum, 
barium,  boron,  calcium,  hexavalent 
chromium,  iron,  magnesium, 
manganese,  potassium,  sodium, 
strontium,  sulfur,  AOX,  ammonia  as 
nitrogen,  COD,  chloride,  fluoride, 
nitrate/nitrite,  SGT-HEM.  MBAS,  TOC, 
total  phenols,  total  phosphorus,  and 
total  sulfide. 

Food  Grade  Subcategories 

•  Conventional  pollutants:  BOD3, 
TSS,  and  pH; 

•  Priority  toxic  pollutants:  none;  and 

•  Nonconventional  pollutants: 
aluminum,  barium,  calcium,  europium. 


iron,  magnesium,  manganese, 
neodymium,  niobium,  silicon,  sodium, 
strontium,  ammonia  as  nitrogen,  COD, 
chloride,  fluoride,  MBAS,  TDS,  TOC. 
total  phenols,  total  phosphorus,  total 
sulfide,  and  volatile  residue. 

Petroleum  Subcategories 

•  Conventional  pollutants:  BODs,  Oil 
and  Grease,  TSS,  and pH; 

•  Priority  toxic  pollutants:  bis(2- 
ethylhexyl)phthalate,  and  zinc;  and 

•  Nonconventional  pollutants: 
acetone,  n-eicosane,  n-octacosane,  n- 
octadecane,  n-tetradecane,  aluminum, 
barium,  boron,  calcium,  holmium,  iron, 
magnesium,  manganese,  molybdenum, 
phosphorus,  p6tassium,  silicon,  sodium, 
strontium,  sulfur,  tantalum,  ammonia  as 
nitrogen,  COD,  chloride,  fluoride,  TDS. 
TOC.  and  total  phosphorus. 

Hopper  Subcategories 

•  Conventional  pollutants:  BODS. 
TSS.  and  pH; 

•  Priority  toxic  pollutants:  bis(2- 
ethylhexyljphthalate,  arsenic, 
beryllium,  cadmium,  chromium, 
copper,  nickel,  silver,  and  zinc;  and 

•  Nonconventional  pollutants: 
aluminum,  calcium,  iron,  magnesium, 
phosphorus,  p>otassium,  sodium,  sulfur, 
emfimonia  as  nitrogen,  COD,  chloride, 
fluoride,  TDS.  TOC,  and  total 
phosphorus. 

Vni.  Development  of  Effluent 
Limitations  Guidelines  and  Standards 

A.  Description  of  Available 
Technologies 

There  are  three  major  approaches 
currently  used  by  the  TEC  industry  to 
improve  effluent  quality:  (1)  cleaning 
process  technology  changes  and 
controls  to  prevent  or  reduce  the 
generation  of  wastewater  pollutants;  (2) 
flow  reduction  technologies  to  increase 
pollutant  concentrations  and  the 
efficiency  of  treatment  system  pollutant 
removal;  and  (3)  end-of-pipe  wastewater 
treatment  technologies  to  remove 
pollutants  from  TEC  wastewater  prior  to 
discharge.  These  approaches  and 
speciflc  available  technologies  within 
these  approaches  are  described  in  the 
following  subsections. 

1.  Pollution  Prevention  Controls 

EPA  has  defined  pollution  prevention 
as  source  reduction  and  other  practices 
that  reduce  or  eliminate  the  formation  of 
pollutants.  Source  reduction  includes 
any  practices  that  reduce  the  amount  of 
any  hazardous  substance  or  pollutant 
entering  any  waste  stream  or  otherwise 
released  into  the  environment,  or  any 
practices  that  reduce  the  hazards  to 
public  health  and  the  environment 
associated  with  the  release  of  such 
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pollutants.  The  principal  pollution 
prevention  controls  applicable  to  the 
TEC  industry  are  the  use  of  dedicated 
tanks,  heel  reduction  techniques,  and 
reduction  in  the  amount  or  toxicity  of 
chemical  cleaning  solutions. 

a.  Use  of  dedicated  tanks.  Tanks 
dedicated  to  hauling  a  single  cai^o  (e.g.. 
gasoline)  do  not  require,  or  require  less 
frequent,  tank  cleaning  between  loads. 
Use  of  dedicated  tanks  eliminates  the 
generation  of  tank  cleaning  wastewater 
and  associated  pollutant  loading. 

b.  Heel  reduction.  Heel  (residual  cargo 
remaining  in  tanks  following  unloading) 
is  the  primary  source  of  pollutants  in 

•TEC  wastewater.  Heel  reduction 
techniques  include  the  following:  (1) 
refusal  to  accept  tanks  with  excess  heel; 
(2)  assessment  of  fees  for  excess  heel;  (3) 
use  of  steam  in  tank  interiors  to  lower 
the  viscosity  of  heels  for  improved 
draining;  (4)  manual  use  of  squeegees  to 
move  heel  toward  valve  openings;  (5) 
cold  or  hot  water  prerinses  to  enhance 
heel  removal;  (6)  heel  recycle  or  reuse; 
and  (7)  heel  disposal  rather  than 
commingling  and  discharging  with  TEC 
wastewater. 

c.  Reduction  in  the  amount  and 
toxicity  of  chemical  cleaning  solutions. 
Chemical  cleaning  solutions  are  the 
second  major  source  of  pollutants  in 
TEC  wastewater.  Chemical  cleaning 
solution  reduction  techniques  include 
the  following:  (1)  recirculation  and . 
reuse  of  solutions;  (2)  use  of  prerinses 
to  extend  cleaning  solution 
effectiveness;  (3)  increased  use  of  steam 
cleaning  and  other  cleaning  processes 
that  do  not  include  chemical  cleaning 
solutions;  (4)  solution  disposal  rather 
than  being  commingled  and  discharged 
with  TEC  wastewater;  and  (5) 
substitution  with  less  toxic  cleaning 
solutions. 

2.  Flow  Reduction  Technologies 

Flow  reduction  technologies 
applicable  to  the  TEC  industry  reduce 
the  amount  of  fresh  water  required  for 
tank  cleaning  through  cleaning  process 
modiBcations  and/or  recycle  and  reuse 
of  process  wastewaters  to  TEC  or  other 
processes.  Flow  reduction  technologies 
applicable  to  the  TEC  industry  include 
the  use  of  high-pressure/low-volume 
cleaning  equipment.  TEC  water  use 
monitoring,  equipment  monitoring 
programs,  dry  cleaning,  cascading  tank 
cleaning,  and  wastewater  recycle  and 

reuse. 

a.  High-pressure/low-volume  cleaning 
equipment.  High-pressure  (up  to  1,000 
psi)  delivery  of  water  washes,  cleaning 
solutions,  and  rinses  can  clean  as 
efficiently  as  low-pressure  delivery 
while  requiring  significantly  less 
volume  of  water  or  cleaning  solutions. 


b.  TEC  water  use  monitoring.  Careful 
monitoring  of  TEC  water  use  can  ensure 
that  the  minimiun  adequate  amount  of 
water  is  used  to  clean  tank  interiors. 
Visual  inspection  may  be  used  to 
determine  an  appropriate  duration  and 
amount  of  water  required  for  cleaning. 
Alternatively,  cleaning  personnel  can 
use  predetermined  cleaning  times  and 
amounts  of  water  to  clean  specific  tank 
type  and  cargo  type  combinations  based 
on  experience. 

c.  Equipment  monitoring  program. 
Preventative  maintenance  and  periodic 
inspection  of  cleaning  equipment  such 
as  pumps,  hoses,  nozzles,  and  water  and 
cleaning  solution  storage  tanks  can 
significantly  reduce  fresh  water 
requirements  by  eliminating  water 
waste. 

d.  Cleaning  without  use  of  water. 
Cleaning  personnel  may  enter  the  tank 
to  shovel  or  sweep  dry-bulk  cargos  or 
mop  or  squeegee  liquid  cargos. 
Mechanical  devices  are  also  used  to 
vibrate  hoppers  to  improve  heel 
removal.  Depending  on  the  effectiveness 
of  these  dry  cleaning  processes,  the 
need  for  subsequent  tank  cleaning  with 
water  may  be  eliminated.  At  a 
minimum,  these  techniques  will  reduce 
the  amount  of  water  and  cleaning 
solutions  required  to  clean  the  tank 
interior. 

e.  Cascade  tank  cleaning.  "Cascade" 
tank  cleaning  processes  involve  the  use 
of  fresh  water  for  final  tank  rinses  with 
recycle  and  reuse  of  final  rinse 
wastewater  in  initial  rinses.  This 
technique  uses  water  at  least  twice  prior 
to  discharge  or  disposal. 

/.  Wastewater  re<:ycle  and  reuse. 
Water  recycle  and  reuse  techniques 
reduce  or  eliminate  the  need  for  fresh 
process  water.  Wastewater  streams  most 
commonly  recycled  and  reused  in  TEC 
processes  include  tank  interior  cleaning 
wastewater,  hydrotesting  wastewater, 
uncontaminated  storm  water,  and  non- 
contact  cooling  water.  These  water 
sources  typically  do  not  require 
extensive  treatment  prior  to  recycle  and 
reuse.  Tank  interior  cleaning  wastewater 
generated  by  cleaning  tanks  used  to 
transport  petroleum  products  can  be 
recycled  and  reused  in  TEC  processes 
after  treatment  by  oil/water  separation 
and  activated  carbon  treatment. 
Wastewater  generated  by  cleaning  tanks 
that  last  transported  chemical  products 
generally  requires  more  extensive 
treatment  prior  to  recycle  and  reuse  in 
TEC  processes. 

3.  End-of-Pipe  Wastewater  Treatment 
Technologies 

End-of-pipe  wastewater  treatment 
includes  physical,  chemical,  and 
biological  processes  that  remove 


pollutants  from  TEC  wastewater  prior  to 
discharge  to  a  receiving  stream  or 
POTW.  Typical  end-of-pipe  treatment 
currently  used  by  the  TEC  industry 
includes  pretreatment  and  primary 
treatment.  Facilities  that  practice 
extensive  water  and  wastewater  recycle 
and  reuse  or  that  discharge  TEC 
wastewater  directly  to  surface  waters 
may  also  operate  biological  and/or 
advanced  treatment  units.  Use  of 
treatment  technologies  by  the  TEC 
industry  is  presented  as  the  percentage 
of  direct  or  indirect  discharging 
facilities  that  use  the  technologies. 

a.  Oil /water  separation.  ^ 
Approximately  36  percent  of  TEC 
facilities  use  oil/water  separation  to 
remove  oil  and  grease.  The  most 
common  type  of  oil/water  separator 
used  by  TEC  facilities  is  an  oil  skimmer. 
Coalescing  and  corrugated  plate 
separators  are  also  used. 

b.  Gravity  settling.  Gravity  settling  or 
sedimentation  removes  suspended 
solids  from  TEC  process  wastewater. 
Approximately  57  percent  of  TEC 
facilities  use  gravity  settling. 

c.  Equalization.  Equalization  provides 
wastewater  retention  time  to 
homogenize  wastewater  to  control 
fluctuations  in  flow  and  pollutant 
characteristics,  reduce  the  size  and  cost 
of  subsequent  treatment  units,  and 
improve  the  efficiency  of  subsequent 
treatment  units.  Approximately  42 
percent  of  TEC  facilities  use 
equalization. 

d.  pH  adjustment.  Many  treatment 
technologies  used  by  the  TEC  industry 
are  sensitive  to  pH.  For  example, 
chemical  precipitation  requires  a 
relatively  high  pH  while  biological 
treatment  requires  a  neutral  pH.  In 
addition,  pH  adjustment  may  also  be 
required  to  meet  permit  conditions  for 
wastewater  discharge.  Approximately 
44  percent  of  TEC  faciUties  use  pH 
adjustment. 

e.  Grit  removal.  Grit  removal  involves 
the  use  of  a  settling  chamber  to  remove 
heavy,  suspended  material  from 
wastewater.  This  is  typically  used  at  the 
headworks  of  a  treatment  system  to 
remove  larger  particles  which  may 
damage  pumps  or  treatment  equipment. 
Approximately  four  percent  of  TEC 
facihties  use  grit  removal. 

/.  Coagulation/Flocculation. 
Coagulation  involves  the  addition  of  a 
"coagulant,"  such  as  an  electrolyte  or 
polymer,  to  destabilize  colloidal  and 
fine  suspended  matter.  Flocculation 
involves  the  agglomeration  of 
destabilized  particles  into  floes  for 
subsequent  removal  by  gravity  settling 
in  a  clarifier.  Approximately  24  percent 
of  TEC  facilities  use  coagulation/ 
flocculation. 
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g.  Chemical  precipitation/separation. 
Chemical  precipitation  removes 
dissolved  pollutants  from  wastewater. 
Precipitation  agents,  such  as 
polyaluminum  chloride,  ferric  chloride, 
and  lime,  work  by  reacting  with 
pollutant  cations  (e.g..  metals)  and  some 
anions  to  convert  them  into  an  insoluble 
form  for  subsequent  removal  by  gravity 
settling  in  a  clarifier.  The  pH  of  the 
wastewater  also  affects  how  much 
pollutant  mass  is  precipitated,  as 
pollutants  precipitate  more  efHciently  at 
different  pH  ranges.  Coagulation/ 
flocculation  may  also  be  used  to  assist 
particle  agglomeration  and  settling. 
Approximately  six  percent  of  TEC 
facilities  use  chemical  precipitation/ 
separation. 

n.  Clarification.  Approximately  23 
percent  of  TEC  facilities  use 
clarification  as  either  a  pre-  or  post- 
treatment  step  to  remove  settleable 
solids,  free  oil  and  grease,  and  other 
floating  material.  Primary  clarifiers 
remove  settleable  solids  from  raw 
wastewater  or  wastewater  treated  by 
coagulation/flocculation;  secondary 
clarification  is  used  in  activated  sludge 
systems  to  remove  biomass.  Clarifiers 
consist  of  settling  tanks  commonly 
equipped  with  a  sludge  scraper 
mounted  on  the  floor  of  the  clarifier  to 
rake  sludge  into  a  sump  for  removal  to 
sludge  handling  equipment.  The  bottom 
of  the  clarifier  may  be  sloped  to 
facilitate  sludge  removal. 

/.  Filtration.  Filtration  removes  solids 
from  wastewater  by  passing  the 
wastewater  through  a  material  that 
retains  the  solids  on  or  within  itself.  A 
wide  variety  of  filter  types  are  used  by 
the  TEC  industry  including  media  filters 
(e.g..  sand,  gravel,  charcoal),  bag  filters, 
and  cartridge  filters.  Approximately  24 
percent  of  TEC  facilities  use  filtration 
technologies. 

j.  Sludge  dewatering.  Sludge 
dewatering  reduces  sludge  volume  by 
decreasing  its  water  content,  thereby 
substantially  reducing  sludge  disposal 
costs.  Sludge  dewatering  technologies 
used  by  TEC  facilities  include  sludge 
drying  beds,  filter  presses,  rotary 
vacuum  filters,  and  centrifuges. 
Approximately  28  percent  of  TEC 
facilities  use  sludge  dewatering. 

k.  Dissolved  air  flotation.  Dissolved 
air  flotation  devices  introduce  gas 
bubbles  into  wastewater  which  attach  to 
suspended  particles  such  as  free  and 
dispersed  oil  and  grease,  suspended 
solids,  and  some  dissolved  pollutants, 
causing  them  to  float.  Floating  material 
is  removed  from  the  surface  by  rakes. 
Approximately  25  percent  of  TEC 
facilities  use  dissolved  air  flotation. 

y.  Biological  oxidation.  Biological 
oxidation  involves  the  biological 


conversion  of  dissolved  and  colloidal 
organics  into  biomass,  gases,  and  other 
end  products.  Activated  sludge  systems, 
consisting  of  an  aeration  basin,  a 
secondary  clarifier,  and  a  sludge  recycle 
line,  are  the  most  commonly  used 
biological  oxidation  systems  in  the  TEC 
industry.  Aerated  stabilization  basins 
and  anaerobic  technologies  are  also 
used.  Approximately  nine  percent  of 
TEC  facilities  use  biological  oxidation. 

m.  Chemical  oxidation.  Chemical 
oxidation  involves  the  addition  of 
oxidants  such  as  hydrogen  peroxide  to 
chemically  oxidize  toxic  pollutants  to 
form  less  toxic  constituents. 
Approximately  two  percent  of  TEC 
facilities  use  chemical  oxidation. 

n.  Activated  carbon  adsorption. 
Activated  carbon  removes  pollutants 
from  wastewater  by  physical  and 
chemical  forces  that  bind  the 
constituents  to  the  carbon  surface.  In 
general,  pollutants  with  low  water 
solubility,  high  molecular  weight,  and 
those  containing  certain  chemical 
structures  such  as  aromatic  functional 
groups  are  most  amenable  to  treatment 
by  activated  carbon  adsorption.  Less 
than  one  percent  of  TEC  facilities  use 
activated  carbon  adsorption. 

o.  Membrane  filtration.  Membrane 
filtration  uses  a  pressure-driven, 
semipermeable  membrane  to  separate 
suspended,  colloidal,  and  dissolved 
solutes  from  wastewater.  The  size  of 
pores  in  the  membrane  is  selected  based 
on  the  type  of  contaminant  to  be 
removed.  Types  of  membrane  filtration 
technologies  used  by  the  TEC  industry 
include  microfiltration,  ultrafiltration, 
and  reverse  osmosis.  A  relatively  large 
pore  size  is  used  to  remove  precipitates 
or  suspended  materials,  whereas  a 
relatively  small  pore  size  is  used  to 
remove  inorganic  salts  or  organic 
molecules.  Less  than  one  percent  of  TEC 
facilities  use  membrane  filtration. 

B.  Technology  Options  Considered  for 
Basis  of  Regulation 

This  section  explains  how  EPA 
selected  the  effluent  limitations  and 
standards  proposed  today  for  each  of  the 
TEC  subcategories  proposed  for 
regulation.  To  determine  the  technology 
basis  and  performance  level  for  the 
proposed  regulations,  EPA  developed  a 
database  consisting  of  daily  influent  and 
effluent  data  collected  during  EPA's 
wastewater  sampling  program.  This 
database  is  used  to  support  the  BPT, 
BCT,  BAT,  NSPS,  PSES.  and  PSNS 
effluent  limitations  and  standards. 

The  effluent  limitations  and 
pretreatment  standards  EPA  is 
proposing  to  establish  today  are  based 
on  well-designed,  well-operated 
treatment  systems.  Below  is  a  summary 


of  the  technology  bases  for  the  proposed 
effluent  limitations  and  pretreatment 
standards  in  each  subcategory.  When 
final  guidelines  are  promulgated,  a 
facility  is  free  to  use  any  combination  of 
wastewater  treatment  technologies  and 
pollution  prevention  strategies  at  the 
facility  so  long  as  the  numerical 
discharge  limits  are  achieved. 

In  developing  the  regulatory  options 
for  proposing  limitations  and 
pretreatment  standards  for  the  TEC 
industry,  EPA  utilized  technology  bases 
from  the  wastewater  treatment 
technologies  and  the  pollution 
prevention  technologies  described  in 
Section  VIII.A. 

EPA  incorporated  the  utilization  of 
two  common  practices  into  the 
technology  options  for  all  subcategories. 
The  first  is  good  heel  removal  and 
management  practices  which  prevent 
pollutants  from  entering  waste  streams. 
These  practices  may  reduce  wastewater 
treatment  system  capital  and  annual 
costs  due  to  reduced  wastewater 
pollutant  loadings  and  may  provide  a 
potential  to  recover/reuse  valuable 
product.  The  majority  of  TEC  facilities 
currently  operate  good  heel  removal  and 
management  practices.  Because  of  the 
many  benefits  of  these  practices,  and  a 
demonstrated  trend  in  the  TEC  industry 
to  implement  these  practices,  EPA 
believes  that  the  TEC  industry  will  have 
universally  implemented  good  heel 
removal  and  management  practices 
prior  to  implementation  of  TEC  eflluent 
guidelines. 

The  second  common  element  is  good 
water  conservation  practices  which 
reduce  the  amount  of  wastewater 
generated.  Good  water  conservation  will 
improve  wastewater  treatment 
performance  efficiency,  reduce 
wastewater  treatment  system  capital  and 
annual  costs,  and  reduce  water  usage 
and  sewer  fees.  EPA  considered  good 
water  conservation  practices  to  be 
represented  by  the  median  tank  interior 
cleaning  wastewater  volume  discharged 
per  tank  cleaning  (including 
commingled  non-TEC  wastewater 
streams  not  easily  segregated)  for  each 
subcategory.  This  volume  is  referred  to 
as  the  "regulatory  flow"  for  each 
subcategory.  For  the  50  percent  of 
facilities  not  currently  meeting  the 
regulatory  flow,  a  flow  reduction 
technology  was  costed.  Flow  reduction 
technologies  include  operator  training, 
new  spinners,  and  new  cleaning 
systems. 

In  assessing  the  costs  and  loads  for 
each  regulatory  option,  EPA  considered 
the  treatment  in  place  at  each  facility 
potentially  affected  by  the  regulation.  In 
cases  where  the  facility  had  treatment  in 
place,  that  facility  was  "given  credit" 
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for  each  treatment  unit  currently  in 
place  that  was  a  part  of  EPA 's  proposed 
treatment  option.  That  facility  was  then 
assumed  not  to  incur  additional  costs 
for  the  installation  of  that  particular 
unit.  Often,  a  facility  had  in  place  a 
treatment  unit  that  was  similar,  but  not 
identical  to.  the  treatment  option 
proposed.  In  these  cases,  EPA  evaluated 
the  existing  treatment  and  gave  credit 
for  similar  treatment  systems. 

The  following  subsections  discuss  the 
regulatory  options  that  were  considered 
for  BPT,  BCT.  BAT,  NSPS,  PSES  and 
PSNS.  The  Agency  solicits  comment  on 
alternative  treatment  technologies  not 
considered  by  EPA  which  may  attain 
similar  treatment  removal  efficiencies 
but  that  may  be  less  expensive  to  install 
and  operate. 

1.  BPT  Technology  Options  Considered 
and  Selected 

a.  Introduction.  EPA  today  proposes 
BPT  effluent  limitations  for  the 
following  subcategories  for  the  TEC 
Point  Source  Category:  Truck/Chemical, 
Rail/Chemical,  Barge/Chemical  & 
Petroleum,  and  Truck/Food,  Rail/Food, 
and  Barge/Food.  The  BPT  effluent 
limitations  proposed  today  would 
control  identified  conventional,  priority, 
and  non-conventional  f)ollutants  when 
discharged  from  TEC  facilities.  For 
further  discussion  on  the  basis  for  the 
limitations  and  technologies  selected 
see  the  Technical  Development 
Document. 

As  previously  discussed.  Section 
304(b)(1)(A)  of  the  CWA  requires  EPA  to 
identify  effluent  reductions  attainable 
through  the  application  of  "best 
practicable  control  technology  currently 
available  for  classes  and  categories  of 
point  sources."  The  Senate  Report  for 
the  1972  amendments  to  the  CWA 
explained  how  EPA  must  establish  BPT 
effluent  reduction  levels.  Generally. 
EPA  determines  BPT  effluent  levels 
based  upon  the  average  of  the  best 
existing  performances  by  plants  of 
various  sizes,  ages,  and  unit  processes 
within  each  industrial  category  or 
subcategory.  In  industrial  categories 
where  present  practices  are  uniformly 
inadequate,  however.  EPA  may 
determine  that  BPT  requires  higher 
levels  of  control  than  any  currently  in 
place  if  the  technology  to  achieve  those 
levels  can  be  practicably  applied.  See  A 
Legislative  History  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972,  U.S.  Senate  Committee  of  Public 
Works.  Serial  No.  93-1.  January  1973.  p. 
1468. 

In  addition.  CWA  Section  304(b)(1)(B) 
requires  a  cost  assessment  for  BPT 
limitations.  In  determining  the  BPT 
limits.  EPA  must  consider  the  total  cost 


of  treatment  technologies  in  relation  to 
the  effiuent  reduction  benefits  achieved. 
This  inquiry  does  not  limit  EPA's  broad 
discretion  to  adopt  BPT  limitations  that 
are  achievable  with  available  technology 
unless  the  required  additional 
reductions  are  "wholly  out  of 
proportion  to  the  costs  of  achieving 
such  marginal  level  of  reduction."  See 
Legislative  History,  op.  cit.  p.  170. 
Moreover,  the  inquiry  does  not  require 
the  Agency  to  quantify  benefits  in 
monetary  terms.  See  e.g.  American  Iron 
and  Steel  Institute  v.  EPA.  526  F.  2d 
1027  (3rd  Cir.  1975). 

In  balancing  costs  against  the  benefits 
of  effluent  reduction.  EPA  considers  the 
volume  and  nature  of  expected 
discharges  after  application  of  BPT.  the 
general  environmental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control.  In  developing 
guidelines,  the  Act  does  not  require  or 
permit  consideration  of  water  quaUty 
problems  attributable  to  particular  point 
sources,  or  water  quality  improvements 
in  particular  bodies  of  water.  Therefore. 
EPA  has  not  considered  these  factors  in 
developing  the  limitations  being 
proposed  today.  See  Weyerhaeuser 
Company  V.  Costle.  590  F.2d  1011  (D.C. 
Cir.  1978). 

EPA  identified  relatively  few  direct 
discharging  facilities  for  most 
subcategories  in  the  TEC  industry  as 
compared  to  the  number  of  indirect 
discharging  facilities.  However,  the 
Agency  concluded  that  direct 
discharging  facilities  are  similar  to 
indirect  discharging  facilities  in  terms  of 
types  of  tanks  cleaned,  types  of 
commodities  cleaned,  water  use,  and 
wastewater  characteristics.  With  respect 
to  existing  end-of-pipe  wastewater 
treatment  in  place,  direct  discharging 
facilities  typically  operate  biological 
treatment  in  addition  to  physical/ 
chemical  treatment  technologies 
typically  operated  by  indirect 
discharging  facilities. 

b.  Truck/Chemical  Subcategory.  The 
Agency's  engineering  assessment  of  BPT 
consisted  of  the  following  options: 

•  Option  I:  Flow  Reduction, 
Equalization.  Oil/Water  Separation. 
Chemical  Oxidation.  Neutralization, 
Coagulation.  Clarification.  Biological 
Treatment,  and  Sludge  Dewatering. 
Option  I  demonstrated  treatment 
efficiency  of  57  percent  or  greater  for  all 
organic  pollutants,  57  p>ercent  or  greater 
for  all  metals,  and  92  percent  or  greater 
for  all  conventional  pollutants  present 
in  Truck/Chemical  Subcategory 
wastewater.  All  existing  Truck/ 
Chemical  Subcategory  facilities  received 
credit  in  EPA's  costing  model  for 
equalization,  coagulation/clarification, 


and  biological  treatment  in-place,  sixty- 
six  percent  received  credit  for  existing 
sludge  dewatering,  and  no  facilities 
received  credit  for  existing  oil/water 
separation.  (Oil/water  separation  was 
characterized  at  an  indirect  discharge 
Truck/Chemical  Subcategory  facility). 

•  Option  II:  Flow  Reduction, 
Equalization,  Oil/Water  Separation, 
Chemical  Oxidation,  Neutralization. 
Coagulation,  Clarification,  Biological 
Treatment,  Activated  Carbon 
Adsorption,  and  Sludge  Dewatering. 
Option  n  is  equivalent  to  Option  I  with 
the  addition  of  activated  carbon 
adsorption  for  wastewater  f>olishing 
following  biological  treatment.  Option  II 
removed  85  percent  or  greater  of 
organics,  79  percent  or  greater  of  metals 
and  98  percent  or  greater  of 
conventional  pollutants  present  in 
Truck/Chemical  Subcategory 
wastewater.  All  Truck/Chemical 
Subcategory  facilities  received  credit  for 
existing  activated  carbon  adsorption 
treatment. 

EPA  is  proposing  to  establish  BPT 
effluent  limitations  based  on  Option  II 
for  the  Truck/Chemical  Subcategory. 
Agency  data  indicate  that  a  treatment 
train  consisting  of  physical/chemical 
treatment  for  the  removal  of  metals  and 
toxics,  biological  treatment  for  the 
removal  of  decomposable  organic 
material  and  activated  carbon 
adsorption  for  removal  of  residual 
organics  and  toxics  represents  the 
average  of  the  best  treatment  in  the 
industry.  As  noted  above,  all  existing 
direct  discharging  facilities  in  this 
subcategory  currently  employ 
equaUzation,  coagulation/clarification, 
biological  treatment  and  activated 
adsorption.  Although  no  direct 
discharging  facilities  were  given  credit 
in  EPA's  costing  model  for  a  coelescing 
plate  oil/water  separator,  this 
technology  is  common  and 
demonstrated  practice  in  the  industry  to 
improve  the  overall  efficiency  of  the 
treatment  system.  EPA  has  included  the 
use  of  oil/water  separation  in  its  cost 
estimates  to  the  industry  in  order  to 
ensure  that  the  biological  system 
performs  optimally. 

EPA's  decision  to  base  BPT 
limitations  on  Option  II  treatment 
reflects  primarily  two  factors:  (1)  the 
degree  of  effluent  reductions  attainable 
and  (2)  the  total  cost  of  the  proposed 
treatment  technologies  in  relation  to  the 
effluent  reductions  achieved. 

No  basis  could  be  found  for 
identifying  different  BPT  limitations 
based  on  age,  size,  process  or  other 
engineering  factors.  Neither  the  age  nor 
the  size  of  the  TEC  facility  will  directly 
affect  the  treatability  of  the  TEC 
wastewaters.  For  Truck/Chemical 
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facilities,  the  most  pertinent  factors  for 
establishing  the  limitations  are  costs  of 
treatment  and  the  level  of  effluent 
reductions  obtainable. 

EPA  estimates  that  implementation  of 
Option  II  will  cost  $0.43  f>er  pound  of 
pollutants  removed,  and  has  found  that 
cost  to  be  reasonable.  Finally,  EPA  also 
looked  at  the  costs  of  all  options  to 
determine  the  economic  impact  that  this 
proposal  would  have  on  the  TEC 
industry.  EPA  anticipates  that  the 
economic  impact,  in  terms  of  facility 
closures  and  employment  losses,  due  to 
the  controls  established  by  BPT  would 
be  comparable  to  that  estimated  in 
EPA's  assessment  for  indirect 
dischargers,  which  resulted  in  no 
facility  closures  or  employment  losses. 
EPA  therefore  projects  that 
implementation  of  BPT  Option  11  will 
result  in  no  facility  closures  and  no 
employment  losses.  Therefore,  EPA  has 
concluded  that  the  total  costs  associated 
with  the  proposed  BPT  option  are 
achievable  and  are  reasonable  as 
compared  to  the  removals  achieved  by 
this  option.  Further  discussion  on  the 
economic  impact  analysis  can  be  found 
in  Section  X  of  today's  notice. 

c.  Rail/Chemical  Subcategory.  The 
Agency's  engineering  assessment  of  BPT 
consisted  of  the  following  options: 

•  Option  I:  Flow  Reduction.  Oil/ 
Water  Separation,  Equalization, 
Biological  Treatment,  and  Sludge 
Dewatering.  Option  I  removed  64 
percent  or  greater  of  organic  pollutants, 
95  percent  or  greater  of  BOD5.  and  98 
percent  or  greater  of  oil  and  grease.  All 
Rail/Chemical  Subcategory  faciUties 
received  credit  in  EPA's  costing  model 
for  existing  biological  treatment  and 
sludge  dewatering.  No  Rail/Chemical 
Subcategory  facilities  received  credit  for 
existing  oil/water  separation  treatment. 
(Oil/water  separation  was  characterized 
at  a  zero  discharge  Rail/Chemical 
Subcategory  facility  that  recycled/ 
reused  100  percent  of  TEC  wastewater.) 

•  Option  II:  Flow  Reduction.  Oil/ 
Water  Separation,  Equalization, 
Dissolved  Air  Flotation  (with 
Flocculation  and  pH  Adjustment). 
Biological  Treatment  and  Sludge 
Dewatering.  Option  II  is  equivalent  to 
Option  I  with  the  addition  of  Dissolved 
Air  Flotation  for  the  removal  of  oil  and 
grease  and  the  organic  and  metallic 
compounds  contained  in  the  oily 
fraction.  Option  II  removed  81  percent 
or  greater  of  organic  pollutants.  84 
percent  or  greater  of  metals,  99  percent 
or  greater  of  oil  and  grease,  and  92 
percent  or  greater  of  TSS  present  in 
Rail/Chemical  Subcategory  wastewater. 
All  Rail/ Chemical  Subcategory  faciUties 
received  credit  for  existing  equalization 
and  pH  adjustment.  No  Rail/Chemical 


Subcategory  facilities  received  credit  for 
existing  dissolved  air  flotation. 
(Dissolved  air  flotation  was 
characterized  at  a  zero  discharge  Rail/ 
Chemical  Subcategory  facility  that 
recycled/reused  100  percent  of  TEC 
wastewater.) 

•  Option  III:  Flow  Reduction,  Oil/ 
Water  Separation,  Equalization, 
Dissolved  Air  Flotation  (with 
Flocculation  and  pH  Adjustment), 
Biological  Treatment,  Organo-Clay/ 
Activated  Carbon  Adsorption,  and 
Sludge  Dewatering.  Option  III  is 
equivalent  to  Option  II  with  the 
addition  of  an  organo-clay/activated 
carbon  adsorption  system  for 
wastewater  polishing  following 
biological  treatment.  Option  HI  removed 
84  percent  or  greater  of  organic 
pollutants,  and  99  percent  or  greater  of 
TSS  present  in  Rail/Chemical 
Subcategory  wastewater.  No  Rail/ 
Chemical  Subcategory  facilities  received 
credit  in  EPA's  costing  model  for 
existing  organo-clay/activated  carbon 
adsorption  treatment.  (Organo-clay/ 
activated  carbon  adsorption  treatment 
was  characterized  at  a  zero  discharge 
Rail/Chemical  Subcategory  facility  that 
recycled/reused  100  jaercent  of  TEC 
wastewater.) 

EPA  is  proposing  to  set  BPT 
regulations  for  the  Rail/Chemical 
Subcategory  based  on  technology 
Option  I.  EPA's  decision  to  base  BPT 
limitations  on  Option  I  treatment 
reflects  primarily  two  factors:  (1)  the 
degree  of  effluent  reductions  attainable 
and  (2)  the  total  cost  of  the  proposed 
treatment  technologies  in  relation  to  the 
effluent  reductions  achieved. 

No  basis  could  be  found  for 
identifying  different  BPT  limitations 
based  on  age,  size,  process  or  other 
engineering  factors.  Neither  the  age  nor 
the  size  of  the  TEC  facility  will  directly 
affect  the  treatability  of  the  TEC 
wastewaters.  For  Rail/Chemical 
facilities,  the  most  {>ertinent  factors  for 
establishing  the  limitations  are  costs  of 
treatment  and  the  level  of  effluent 
reductions  obtainable. 

EPA  has  selected  Option  I  based  on 
the  comparison  of  the  three  options  in 
terms  of  total  costs  of  achieving  the 
effluent  reductions,  pounds  of  pollutant 
removals,  economic  impacts,  and 
general  environmental  effects  of  the 
reduced  pollutant  discharges. 

EPA  estimates  that  implementation  of 
Option  I  will  cost  $103  dollars  per 
pound  of  pollutants  removed.  Although 
this  projected  cost  per  pound  appears  to 
be  high.  EPA  has  used  a  very 
conservative  cost  approach  to  project 
costs  to  the  industry.  The  one  facility  in 
EPA's  cost  model  is  already  projected  to 
meet  the  proposed  effluent  limitations 


due  to  the  low  effluent  levels  achieved 
at  this  facility,  which  average  8  mg/1  of 
BOD5.  However,  because  EPA's 
proposed  treatment  technology  includes " 
oil/water  separation,  the  cost  model  has 
assumed  that  this  facility  will  incur 
additional  costs  to  install  this  treatment. 
Additionally,  EPA  has  given  no  credit  to 
any  facility  for  current  monitoring 
practices.  Therefore,  EPA  has  assumed 
that  all  monitoring  requirements  will 
result  in  an  increase  in  costs  to  the 
industry.  In  reality,  this  facility  will 
likely  not  need  to  install  additional 
treatment  to  meet  the  proposed  limits, 
and  some  of  the  monitoring  costs 
assumed  by  EPA  will  not  he  an 
additional  cost  burden  to  the  industry. 
The  technology  proposed  in  Option  I 
represents  the  average  of  the  best 
performing  facilities  due  to  the 
prevalence  of  biological  treatment  and 
sludge  dewatering.  Although  no  direct 
discharging  facilities  were  given  credit 
in  EPA's  costing  model  for  oil/water 
separation,  this  technology  is  common 
and  demonstrated  practice  in  the 
industry  to  improve  the  overall 
efficiency  of  the  wastewater  treatment 
system.  EPA  has  included  the  use  of  oil/ 
water  separation  in  its  cost  estimates  to 
the  industry  in  order  to  ensure  that  the 
biological  system  performs  optimally. 
Finally,  EPA  also  looked  at  the  costs 
of  all  options  to  determine  the  economic 
impact  that  this  proposal  would  have  on 
the  TEC  industry.  EPA  expects  the 
nnancial  and  economic  profile  of  the 
direct  dischargers  to  be  comparable  to 
that  of  the  estimated  38  indirect 
dischargers.  EPA  anticipates  that  the 
economic  impact,  in  terms  of  facility 
closures  and  employment  losses,  due  to 
the  additional  controls  at  BPT  Option  II 
and  in  levels  would  be  comparable  to 
that  estimated  in  EPA's  assessment  for 
indirect  discharges,  potentially  leading 
to  six  facility  closures  and  the 
associated  loss  of  over  400  employees. 
The  annual  cost  per  faciUty  for  BPT 
Option  I  is  projected  to  be  $12,900  less 
than  the  technology  evaluated  for  PSES 
which  caused  six  facility  closures. 
Therefore.  EPA  has  concluded  that  the 
costs  of  BPT  Option  I  are  achievable  and 
are  reasonable  as  compared  to  the 
removals  achieved  by  this  option. 
Further  discussion  on  the  economic 
impact  analysis  can  be  found  in  Section 
X  of  today's  notice. 

d.  Barge/Chemical  &  Petroleum 
Subcategory.  The  Agency's  engineering 
assessment  of  BPT  consisted  of  the 
following  options: 

•  Option  I:  Flow  Reduction.  Oil/ 
Water  Separation.  Dissolved  Air 
Flotation.  Filter  Press,  Biological 
Treatment,  and  Sludge  Dewatering. 
Option  I  removed  81  percent  or  greater 
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of  organic  pollutants.  82  percent  or 
greater  of  metals  and  96  percent  or 
greater  of  conventional  pollutants 
present  in  Barge/Chemical  &  Petroleum 
wastewater. 

Approximately  79  percent  of  Barge/ 
Chemical  4  Petroleum  Subcategory 
facilities  received  credit  in  EPA's 
costing  model  for  existing  oil/water 
separation,  21  percent  for  dissolved  air 
flotation,  74  percent  for  biological 
treatment  and  42  percent  for  sludge 
dewatering.  Although  at  least  one  Barge/ 
Chemical  k  Petroleum  facility  is  known 
to  have  filter  press  treatment  in  place, 
no  facilities  received  credit  for  filter 
press  treatment  in  EPA's  cost  and 
pollutant  removal  estimates.  (Filter 
press  treatment  was  characterized  at  a 
direct  discharging  facility). 

•  Option  II:  Flow  Reduction,  Oil/ 
Water  Separation,  Dissolved  Air 
Flotation.  Filter  Press,  Biological 
Treatment,  Reverse  Osmosis,  and 
Sludge  Dewatering.  Option  n  is 
equivalent  to  Option  I  with  the  addition 
of  reverse  osmosis  for  wastewater 
polishing  following  biological 
treatment.  Option  II  removed  99  percent 
or  greater  of  organic  pollutants,  88 
percent  or  greater  of  metals  and  99 
percent  or  greater  of  conventional 
pollutants  present  in  Barge/Chemical  & 
Petroleum  wastewater.  Although  at  least 
one  Barge/Chemical  &  Petroleum  facility 
is  known  to  have  reverse  osmosis 
treatment  in  place,  no  facilities  received 
credit  for  existing  reverse  osmosis  in 
EPA's  cost  and  pollutant  removal 
estimates.  (Reverse  osmosis  treatment 
was  characterized  at  a  direct  discharging 
Barge/Chemical  &  Petroleum 
Subcategory  faciUty.) 

EPA's  decision  to  base  BPT 
limitations  on  Option  I  treatment 
reflects  primarily  two  factors:  (1)  the 
degree  of  e^uent  reductions  attainable 
and  (2)  the  total  cost  of  the  proposed 
treatment  technologies  in  relation  to  the 
eHluent  reductions  achieved. 

EPA  estimates  that  implementation  of 
Option  I  will  cost  $0.35  per  pound  of 
pollutants  removed,  and  has  found  that 
cost  to  be  reasonable.  Additionally,  the 
Agency  concluded  that  reverse  osmosis 
is  not  commonly  used  in  the  industry, 
and  therefore  Option  II  does  not 
represent  the  average  of  the  best 
treatment.  Finally,  EPA  also  looked  at 
the  costs  of  all  options  to  determine  the 
economic  impact  that  this  proposal 
would  have  on  the  TEC  industry.  EPA's 
assessment  showed  that  implementation 
of  BPT  is  projected  to  result  in  no 
facility  closures  and  no  employment 
losses.  Therefore,  EPA  has  concluded 
that  the  total  costs  associated  with  the 
proposed  BPT  option  are  achievable  and 
are  reasonable  as  compared  to  the 


removals  achieved  by  this  option. 
Further  discussion  on  the  economic 
impact  analysis  can  be  found  in  Section 
X  of  today's  notice. 

e.  Truck/Food,  Rail/Food,  and  Barge/ 
Food  Subcategories.  EPA  considered  the 
following  BPT  options  for  these 
subcategories: 

•  Option  I — Flow  Reduction  and  Oil/ 
Water  Separation. 

•  Option  n — Flow  Reduction,  Oil/ 
Water  Separation,  Equalization, 
Biological  Treatment  and  Sludge 
Dewatering.  Option  II  is  equivalent  to 
Option  I  with  the  addition  of  biological 
treatment  for  biological  decomposition 
of  organic  constituents.  (All  facilities 
have  biological  treatment  in  place.) 

Based  on  screener  survey  results,  EPA 
estimates  that  there  are  19  direct 
discharging  facilities  in  the  Truck/Food, 
Rail/Food,  and  Barge/Food 
Subcategories.  However,  EPA's  survey 
of  the  TEC  industry  did  not  initially 
identify  any  direct  discharging  facilities 
through  the  Detailed  Questionnaire 
sample  population. 

Because  all  types  of  facilities  in  the 
food  subcategories  accept  similar  tjrpes 
of  cargos  which  generate  similar  types 
of  wastewater  in  terms  of  treatability 
and  toxicity,  EPA  has  tentatively 
determined  that  the  same  BPT  can  be 
applied  to  all  three  (truck,  rail  and 
barge)  food  subcategories.  The 
wastewater  generated  by  the  food 
subcategories  contains  high  loadings  of 
biodegradable  organics,  and  few  toxic 
pollutants.  EPA  conducted  sampling  at 
a  direct  dischfirging  barge  food-grade 
faciUty  which  EPA  believes  to  be 
representative  of  the  entire  population. 

Based  on  the  data  collected  oy  EPA, 
raw  wastewater  contained  significant 
levels  of  organic  material  in  the  raw 
wastewater,  exhibiting  an  average  BOD' 
concentration  of  3500  mg/1.  Therefore, 
EPA  concluded  that  some  form  of 
biological  treatment  is  necessary  to 
reduce  potential  impacts  to  receiving 
waters  from  direct -discharging  facilities 
and  EPA  anticipated  that  all  direct 
discharging  faciUties  in  these 
subcategories  would  have  some  form  of 
biological  treatment  in  place.  All 
existing  facilities  which  responded  to 
the  screener  survey  questionnaire 
indicated  that  they  did,  in  fact,  have  a 
biological  treatment  system  in  place. 
Therefore,  EPA  proposes  to  estabUsh 
BPT  based  on  Option  II  for  the  Truck/ 
Food,  Rail/Food,  and  Barge/Food 
Subcategories 

EPA  projects  no  additional  pollutant 
removals  and  no  additional  costs  to  the 
industry  based  on  EPA's  selection  of 
Option  n  because  all  facilities  identified 
by  EPA  currently  have  the  proposed 
technology  in  place. 


/.  Truck/Petroleum  and  Rail/ 
Petroleum  Subcategories.  EPA  did  not 
develop  or  evaluate  BPT  Options  for 
these  subcategories  for  the  following 
reasons:  (1)  All  direct  discharging 
facilities  previously  identified  by  the 
Agency  are  no  longer  in  operation:  (2) 
EPA  is  not  aware  of  any  new  facilities 
that  have  recently  begim  operations;  and 
(3)  EPA  currently  believes  permit 
writers  can  more  appropriately  control 
discharges  from  these  facilities,  if  any, 
using  b^  professional  judgement. 

g.  Truck/hopper.  Rail/hopper,  and 
Barge/hopper  Subcategories.  EPA  is  not 
proposing  to  estabHsh  BPT  regulations 
for  any  of  the  hopper  subcategories.  EPA 
concluded  that  hopper  facilities 
discharge  very  few  pounds  of 
conventional  or  toxic  pollutants.  This  is 
based  on  EPA  sampling  data,  which 
found  very  few  priority  toxic  pollutants 
at  treatable  levels  in  raw  wastewater. 
Additionally,  very  Uttle  wastewater  is 
generated  from  cleaning  the  interiors  of 
hopper  tanks  due  to  the  dry  nature  of 
bulk  materials  transported.  Therefore, 
nationally-applicable  regulations  are 
unnecessary  at  this  time  and  direct 
dischargers  will  remain  subject  to 
limitations  established  on  a  case  by  case 
basis  using  best  professional  judgement. 

2.  BCT  Technology  Options  Considered 
and  Selected 

In  July  1986,  EPA  promulgated  a 
methodology  for  establishing  BCT 
effluent  limitations.  EPA  evaluates  the 
reasonableness  of  BCT  candidate 
technologies — those  that  are 
technologically  feasible — by  applying  a 
two-part  cost  test:  (1)  A  POTW  test;  and 
(2)  an  industry  cost-effectiveness  test. 

EPA  first  calculates  the  cost  per 
pound  of  conventional  pollutant 
removed  by  industrial  dischargers  in 
upgrading  from  BPT  to  a  BCT  candidate 
technology  and  then  compares  this  cost 
to  the  cost  per  pound  of  conventional 
pollutants  removed  in  upgrading 
POTWs  from  secondary  treatment.  The 
upgrade  cost  to  industry  must  be  less 
than  the  POTW  benchmark  of  $0.25  per 
pound  (in  1976  dollars). 

In  the  industry  cost-effectiveness  test, 
the  ratio  of  the  incremental  BPT  to  BCT 
cost  divided  by  the  BPT  cost  for  the 
industry  must  be  less  than  1.29  (i.e.,  the 
cost  increase  must  be  less  than  29 
percent). 

In  today's  proposal.  EPA  is  proposing 
to  establish  BCT  effluent  limitations 
guideUnes  equivalent  to  the  BPT 
guidelines  for  the  conventional 
pollutants  for  the  following 
subcategories:  Truck/ Chemical,  Rail/ 
Chemical,  Barge/Chemical  &  Petroleum, 
Truck/Food,  Rail/Food,  and  Barge/Food. 
In  developing  BCT  limits,  EPA 
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considered  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  proposed  for  BPT,  and  wrhether 
those  technologies  are  cost-reasonable 
according  to  the  BCT  Cost  Test.  In  each 
subcategory,  EPA  identified  no 
technologies  that  can  achieve  greater 
removals  of  conventional  pollutants 
than  proposed  for  BPT  that  are  also  cost- 
reasonable  under  the  BCT  Cost  Test,  and 
accordingly  EPA  proposes  BCT  effluent 
limitations  equal  to  the  proposed  BPT 
effluent  limitations  guidelines  for  all 
subcategories.  The  detailed  results  of 
EPA's  assessment  of  candidate 
technologies,  and  the  results  of  the  cost 
test,  are  presented  in  the  Technical 
Development  Document. 

3.  BAT  Technology  Options  Considered 
and  Selected 

a.  Truck/Chemical  Subcategory.  EPA 
has  not  identified  any  more  stringent 
treatment  technology  option  which  it 
considered  to  represent  BAT  level  of 
control  applicable  to  TruckyChemical 
facilities  in  this  industry,  and  is 
therefore  proposing  that  BAT  be 
established  equivalent  to  BPT  for  toxic 
and  nonconventional  pollutants. 
Further.  EPA  anticipates,  based  on  the 
economic  analysis  for  indirect 
dischargers,  that  implementing  this 
level  of  control  will  result  in  no  facility 
closures  or  employment  losses.  EPA 
found  this  Option  to  be  economically 
achievable.  Therefore,  EPA  is 
establishing  BAT  for  the  Truck/ 
Chemical  Subcategory  equal  to  BPT  for 
the  priority  and  non-conventional 
pollutants. 

b.  Rail /Chemical  Subcategory.  EPA 
evaluated  BPT  Options  11  and  III  as  a 
basis  for  establishing  BAT  more 
stringent  than  the  BPT  level  of  control 
being  proposed  today.  EPA  anticipates 
that  the  financial  and  economic  profile 
of  the  direct  dischargers  in  this 
subcategory  is  similar  to  that  of  the 
estimated  38  indirect  dischargers.  EPA 
anticipates  that  the  economic  impact 
due  to  the  additional  controls  at  Option 
n  and  III  levels  would  be  comparable  to 
that  estimated  in  EPA's  assessment  for 
indirect  discharges,  potentially  leading 
to  six  facility  closures  and  the 
associated  loss  of  over  400  employees. 
Although  these  options  result  in 
improved  pollutant  reductions,  the  cost 
of  implementing  the  level  of  control 
associated  with  Options  II  and  m  are 
disproportionately  high,  making  these 
options  no  longer  economically 
achievable  for  this  Subcategory  as  a 
whole.  Option  I  is  projected  to  result  in 
no  facility  closures  and  no  associated 
employment  losses.  Additionally, 
Option  I  was  demonstrated  to  adiiieve  a 


high  level  of  pollutant  control,  treating 
all  priority  pollutants  to  very  low  levels, 
often  at  or  near  the  analytical  minimum 
level. 

Therefore,  EPA  is  establishing  BAT 
for  the  Rail/Chemical  Subcategory 
equivalent  to  BPT  for  the  priority  and 
non-conventional  pollutants. 

c.  Barge/Chemical  &  Petroleum 
Subcategory.  EPA  evaluated  BPT  Option 
II  as  a  basis  for  establishing  BAT  more 
stringent  than  the  BPT  level  of  control 
being  proposed  today.  Ahhough  BPT 
Option  II  results  in  the  removal  of  an 
estimated  additional  167  toxic  pounds 
equivalent  of  priority  and  non- 
conventional  pollutants  over  Option  I  (a 
one  percent  increase  in  removals 
achieved  by  BPT),  no  additional  water 
quality  benefits  are  projected  to  result. 
At  both  Option  I  and  Option  II  level  of 
control.  EPA  predicts  that  there  will 
remain  three  water  quality  excursions 
nationally.  This  exclusion  is  caused  by 

a  TEC  facility  modeled  to  discharge 
treated  effluent  to  a  very  low  flow 
stream,  and  is  therefore  not  projected  to 
be  eliminated  by  either  treatment 
option. 

The  Agency  also  concluded  that 
reverse  osmosis  may  not  represent  the 
best  available  treatment  because  cost- 
effective  disposal  methods  for  the 
concentrate  (the  wastewater  containing 
the  concentrated  pollutants,  compared 
to  the  permeate)  may  not  be  available 
for  all  facilities.  Concentrate  may 
account  for  10  to  30  percent  of  the 
original  wastewater  flow,  depending  on 
the  efficiency  of  the  reverse  osmosis 
system,  and  may  result  in  signiHcant 
disposal  costs  for  large  flow  facilities. 

Additionally,  Option  I  was 
demonstrated  to  achieve  a  high  level  of 
pollutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  minimum  level.  For 
these  reasons,  EPA  has  determined  that 
BPT  Option  I  represents  the  best 
available  technology.  BPT  Option  I  is 
also  economically  achievable. 
Therefore,  EPA  is  proposing  BAT  for  the 
Barge/Chemical  &  Petroleum 
Subcategory  equivalent  to  BPT  for  the 
priority  and  non-conventional 
pollutants. 

d.  Truck/Food,  Rail/Food,  and  Barge/ 
Food  Subcategories.  EPA  has  not 
identified  any  more  stringent  treatment 
technology  option  which  it  considered 
to  represent  BAT  level  of  control 
applicable  to  Food  Subcategory  facilities 
in  this  industry.  Based  on  EPA  sampling 
data,  EPA  found  that  food  grade 
facilities  discharge  very  few  pounds  of 
toxic  pollutants.  Therefore,  EPA  is 
proposing  not  to  establish  BAT  for  the 
Food  Subcategories. 


e.  Truck/Petroleum  and  Rail/ 
Petroleum  Subcategories.  EPA  did  not 
develop  or  evaluate  BAT  Options  for 
these  subcategories  for  the  following 
reasons:  (1)  All  direct  discharging 
facilities  previously  identified  by  the 
Agency  are  no  longer  in  operation;  (2) 
EPA  is  not  aware  of  any  new  facilities 
that  have  recently  begun  operations;  and 
(3)  EPA  currently  believes  permit 
writers  can  more  appropriately  control 
discharges  from  these  facilities,  if  any, 
using  best  professional  judgement. 

/.  Truck/Hopper,  Rail/Hopper,  and 
Barge/Hopper  Subcategories.  EPA  is  not 
proposing  to  estabUsh  BAT  regulations 
for  any  of  the  hopper  subcategories.  EPA 
concluded  that  hopper  facilities 
discharge  very  few  pounds  of  toxic 
pollutants.  EPA  estimates  that  nine 
hopper  facilities  discharge  21  poimd 
equivalents  per  year  to  surface  waters, 
or  about  two  pound  equivalents  per  year 
per  facility.  The  loadings  calculations 
are  based  on  EPA  sampling  data,  which 
found  very  few  priority  toxic  pollutants 
at  treatable  levels  in  raw  wastewater. 
Additionally,  very  little  wastewater  is 
generated  &om  cleaning  the  interiors  of 
hopper  tanks  due  to  the  dry  nature  of 
bulk  materials  transported.  Therefore, 
nationally-applicable  regulations  are 
unnecessary  at  this  time  and  direct 
dischargers  will  remain  subject  to 
limitations  established  on  a  case  by  case 
basis  using  best  professional  judgement. 

4.  NSPS  Technology  Options 
Considered  and  Selected 

a.  Introduction.  As  previously  noted, 
under  Section  306  of  the  Act,  new 
industrial  direct  dischargers  must 
comply  with  standards  which  reflect  the 
greatest  degree  of  effluent  reduction 
achievable  through  application  of  the 
best  available  demonstrated  control 
technologies.  Congress  envisioned  that 
new  sources  could  meet  tighter  controls 
than  existing  sources  because  of  the 
opportunity  to  incorporate  the  most 
efficient  processes  and  treatment 
systems  into  plant  design.  Therefore, 
Congress  directed  EPA,  in  establishing 
NSPS,  to  consider  the  best  demonstrated 
process  changes,  in-plant  controls, 
operating  methods  and  end-of-pipe 
treatment  technologies  that  reduce 
pollution  to  the  maximum  extent 
feasible. 

New  direct  discharging  facilities  have 
the  opportunity  to  incorporate  the  best 
available  demonstrated  technologies, 
including  process  changes,  in-plant 
controls,  and  end-of-pipe  treatment 
technologies.  The  general  approach 
followed  by  EPA  for  developing  NSPS 
options  was  to  evaluate  the  best 
demonstrated  processes  for  control  of 
priority  toxic,  nonconventional,  and 
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conventional  pollutants.  Specifically, 
EPA  evaluated  the  technologies  used  as 
the  basis  for  BPT  (BCT  and  BAT  are 
equivalent  to  BPT).  The  Agency 
considered  these  options  as  a  starting 
point  when  developing  NSPS  options 
because  the  technologies  used  to  control 
pollutants  at  existing  facilities  are  fully 
applicable  to  new  facilities. 

b.  Truck/Chemical  Subcategory.  EPA 
has  not  identified  any  more  stringent 
treatment  technology  option  which  it 
considered  to  represent  NSPS  level  of 
control  appUcable  to  Truck/Chemical 
facilities  in  this  industry.  Further,  EPA 
has  made  a  finding  of  no  barrier  |p  entry 
based  upon  the  establishment  of  this 
level  of  control  for  new  sources. 
Therefore,  EPA  is  proposing  that  NSPS 
for  the  Truck/Chemical  Subcategory  be 
established  equivalent  to  BPT  for 
conventional,  priority,  and 
nonconventional  pollutants. 

c.  Rail/Chemical  Subcategory.  EPA 
evaluated  BPT  Options  II  and  III  as  a 
basis  for  estabhshing  NSPS  more 
stringent  than  the  BAT  level  of  control 
being  proposed  today.  The  cost 
implications  anticipated  for  new 
sources  are  not  as  severe  as  those 
projected  for  existing  sources.  By 
utilizing  good  heel  removal  and 
management  practices  which  prevent 
pollutants  from  entering  waste  streams, 
and  good  water  conservation  practices 
in  the  design  of  new  facilities,  treatment 
unit  size  can  be  substantially  reduced 
and  treatment  efficiencies  improved.  As 
a  result,  costs  of  achieving  BPT  Options 
n  and  in  can  be  significantly  reduced  by 
new  sources.  BPT  Options  II  and  III 
technologies  have  been  demonstrated  at 
an  existing  zero  discharge  rail/chemical 
facility.  EPA  anticipates  no  barrier  to 
entry  for  new  sources  employing  these 
technologies  at  lower  cost.  Furthermore, 
based  on  an  analysis  of  benefits  for 
existing  sources,  significant 
environmental  differences  would  be 
anticipated  between  Options  I  and  n 
and  Option  in  for  new  sources. 
Therefore,  EPA  is  proposing  to  establish 
new  source  performance  standards  for 
the  Rail/ Chemical  Subcategory  based  on 
BPT  Option  III.  Option  HI  consists  of 
flow  reduction,  oil/ water  separation, 
equaUzation,  dissolved  air  notation 
(with  flocculation  and  pH  adjustment), 
biological  treatment,  organo-clay/ 
activated  carbon  adsorption,  and  sludge 
dewatering. 

d.  Barge/Chemical  &■  Petroleum 
Subcategory.  EPA  evaluated  BPT  Option 
n  as  a  basis  for  establishing  NSPS  more 
stringent  than  the  BAT  level  of  control 
being  proposed  today.  EPA  rejected  BPT 
Option  II  as  a  basis  for  NSPS  for  the 
same  reasons  this  additional  technology 
was  rejected  for  BAT.  Even  though  the 


cost  implications  for  new  sources  are 
not  as  severe  as  those  projected  for 
existing  sources,  the  cost  and  economic 
implications  of  BPT  Option  II  do  bear 
upon  the  determination  that  reverse 
osmosis  technology  as  inappropriate  for 
consideration  as  part  of  the  best 
available  technology  for  the  control  of 
pollutants  for  this  subcategory. 

Reverse  osmosis  was  not  considered 
to  be  the  best  available  technology  due 
to  the  small  incremental  removals 
achieved  by  this  option,  the  lack  of 
additional  water  quality  benefits 
potentially  achieved  by  this  option,  the 
potential  issue  of  disposing  the  liquid 
concentrate  created  by  treatment,  and 
the  high  level  of  pollutant  control 
achieved  by  the  proposed  BAT  option. 

Therefore.  EPA  is  proposing  that 
NSPS  for  the  Barge/Chemical  & 
Petroleum  Subcategory  be  established 
equivalent  to  BPT  for  conventional, 
priority,  and  nonconventional 
pollutants. 

e.  Truck/Food,  Rail/Food,  and  Barge/ 
Food  Subcategories.  EPA  has  not 
identified  any  more  stringent  treatment 
technology  option  which  it  considered 
to  represent  NSPS  level  of  control 
applicable  to  Food  Subcategory  facilities 
in  this  industry.  Further,  EPA  has  made 
a  finding  of  no  barrier  to  entry  based 
upon  the  establishment  of  this  level  of 
control  for  new  sources.  Therefore.  EPA 
is  proposing  that  NSPS  for  the  Food 
Subcategories  be  established  equivalent 
to  BPT  for  conventional  pollutants. 

/.  Truck/Petroleum  and  Rail/ 
Petroleum  Subcategories.  EPA  did  not 
develop  or  evaluate  BAT  Options  for 
these  subcategories  for  the  following 
reasons:  (1)  all  direct  discharging 
facilities  previously  identified  by  the 
Agency  are  no  longer  in  operation;  (2) 
EPA  is  not  aware  of  any  new  facilities 
that  have  recently  begun  operations;  and 
(3)  EPA  cxurently  believes  permit 
writers  can  more  appropriately  control 
discharges  from  these  facilities,  if  any, 
using  best  professional  judgement.  EPA 
is  therefore  proposing  not  to  establish 
NSPS  for  the  Truck/Petroleum  and  Rail/ 
Petroleum  Subcategories. 

g.  Truck/Hopper,  Rail/Hopper,  and 
Barge/Hopper  Subcategories  EPA  is  not 
proposing  to  estabUsh  NSPS  regulations 
for  any  of  the  hopper  subcategories.  EPA 
concluded  that  hopper  facilities 
discharge  very  few  pounds  of  toxic 
pollutants,  and  contain  very  few  priority 
toxic  pollutants  at  treatable  levels  in 
raw  wastewater.  Additionally,  very  little 
wastewater  is  generated  from  cleaning 
the  interiors  of  hopper  tanks  due  to  the 
dry  nature  of  bulk  materials  transported. 
Therefore,  nationally-applicable 
regulations  are  unnecessary  at  this  time 
and  direct  dischargers  will  remain 


subject  to  limitations  established  on  a 
case  by  case  basis  using  best 
professional  judgement. 

5.  PSES  Technology  Options  Considered 
and  Selected 

a.  Introduction.  Section  307(b)  of  the 
Act  requires  EPA  to  promulgate 
pretreatment  standards  to  prevent  pass- 
through  of  pollutants  from  POTWs  to 
waters  of  the  U.S.  or  to  prevent 
pollutants  from  interfering  with  the 
operation  of  POTWs.  After  a  thorough 
analysis  of  indirect  discharging  facilities 
in  the  EPA  database,  EPA  has  decided 
to  propose  PSES  in  several 
subcategories  for  the  reasons  explained 
in  more  detail  below. 

b.  Pass-Through  Analysis.  Before 
proposing  pretreatment  standards,  the 
Agency  examines  whether  the 
pollutants  discharged  by  an  industry 
pass  through  a  POTW  or  interfere  with 
the  POTW  .  In  determining  whether 
pollutants  pass  through  a  POTW,  the 
Agency  compares  the  percentage  of  a 
pollutant  removed  by  POTWs  with  the 
percentage  of  the  pollutant  removed  by 
discharging  facilities  applying  BAT.  A 
pollutant  is  deemed  to  pass  through  the 
POTW  when  the  average  percentage 
removed  nationwide  by  representative 
POTWs  (those  meeting  secondary 
treatment  requirements)  is  less  than  the 
percentage  removed  by  facilities 
complying  with  BAT  effluent 
limitations  guidelines  for  that  pollutant. 

This  approach  to  the  definition  of 
pass-through  satisfies  two  competing 
objectives  set  by  Congress:  (1)  that 
wastewater  treatment  performance  for 
indirect  dischargers  be  equivalent  to 
that  for  direct  dischargers  and  (2)  that 
the  treatment  capability  and 
performance  of  the  POTW  be  recognized 
and  taken  into  account  in  regulating  the 
discharge  of  pollutants  from  indirect 
dischargers.  Rather  than  compare  the 
mass  or  concentration  of  pollutants 
discharged  by  the  POTW  with  the  mass 
or  concentration  of  pollutants 
discharged  by  a  BAT  facility,  EPA 
compares  the  percentage  of  the 
pollutants  removed  by  the  proposed 
treatment  system  with  the  POTW 
removal.  EPA  takes  this  approach 
because  a  comparison  of  mass  or 
concentration  of  pollutants  in  a  POTW 
effluent  with  pollutants  in  a  BAT 
faciUty's  effluent  would  not  take  into 
account  the  mass  of  pollutants 
discharged  to  the  POTW  from  non- 
industrial  sources  nor  the  dilution  of  the 
pollutants  in  the  POTW  effluent  to 
lower  concentrations  from  the  addition 
of  large  amounts  of  non-industrial 
wastewater. 

For  past  effluent  guidelines,  a  study  of 
50  representative  POTWs  was  used  for 
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the  pass-through  analysis.  Because  the 
data  collected  for  evaluating  POTW 
removals  included  influent  levels  of 
pollutants  that  were  close  to  the 
detection  limit,  the  POTW  data  were 
edited  to  eliminate  low  influent 
concentration  levels.  For  analytes  that 
included  a  combination  of  high  and  low 
influent  concentrations,  the  data  was 
edited  to  eliminate  all  influent  values, 
and  corresponding  effluent  values,  less 
than  10  times  the  minimum  level.  For 
analytes  where  no  influent 
concentrations  were  greater  than  10 
times  the  minimum  level,  all  influent 
values  less  than  five  times  the  minimum 
level  and  the  corresponding  effluent 
values  were  eliminated.  For  analytes 
where  no  influent  concentration  was 
greater  than  Five  times  the  minimum 
level,  the  data  was  edited  to  eliminate 
all  influent  concentrations,  and 
corresponding  effluent  values,  less  than 
20  ug/1.  These  editing  rules  were  used 
to  allow  for  the  possibility  that  low 
POTW  removal  simply  reflected  the  low 
influent  levels. 

EPA  then  averaged  the  remaining 
influent  data  and  the  remaining  effluent 
data  from  the  50  POTW  database.  The 
percent  removals  achieved  for  each 
pollutant  was  determined  from  these 
averaged  influent  and  effluent  levels. 
This  percent  removal  was  then 
compared  to  the  percent  removal  for  the 
BAT  option  treatment  technology.  Due 
to  the  large  number  of  pollutants 
applicable  for  this  industry,  additional 
data  from  the  Risk  Reduction 
Engineering  Laboratory  (RREL)  database 
was  used  to  augment  the  POTW 
database  for  the  pollutants  for  which  the 
50  POTW  Study  did  not  cover.  For  a 
more  detailed  description  of  the  pass- 
through  analysis,  see  the  Technical 
Development  Document. 

c.  Truck/ Chemical  Subcategory.  In  the 
Agency's  engineering  assessment  of  the 
best  available  technology  for 
pretreatment  of  wastewaters  from  the 
Truck/Chemical  Subcategory,  EPA 
considered  two  options  comprised  of 
technologies  currently  used  by  facilities 
in  the  Truck/Chemical  Subcategory. 

•  Option  I — Flow  Reduction, 
Equalization,  Oil/Water  Separation, 
Chemical  Oxidation,  Neutralization, 
Coagulation,  Clarification,  and  Sludge 
Dewatering.  Option  I  removed  57 
percent  or  greater  of  organic  pollutants 
and  57  percent  or  greater  of  metals. 
Approximately  56  percent  of  Truck/ 
chemical  Subcategory  facilities  received 
credit  in  EPA's  costing  model  for 
existing  equalization,  nine  percent  for 
oil/water  separation,  27  percent  for 
coagulation/clarification,  and  28  percent 
for  sludge  dewatering. 


•  Option  II — Flow  Reduction, 
Equalization,  Oil/Water  Separation, 
Chemical  Oxidation,  Neutralization, 
Coagulation,  Clarification,  Activated 
Carbon  Adsorption,  and  Sludge 
Dewatering.  Option  II  is  equivalent  to 
Option  I  with  the  addition  of  activated 
carbon  adsorption  for  wastewater 
polishing  following  clarification.  Option 
n  removed  80  percent  or  greater  of 
organics  and  79  percent  of  metals.  No 
TrucWChemical  Subcategory  facilities 
received  credit  for  existing  activated 
carbon  adsorption  treatment.  (Activated 
carbon  adsorption  treatment  was 
characterized  at  two  indirect 
discharging  Truck/Chemical 
Subcategory  facilities  that  were  not 
selected  to  receive  a  detailed 
questionnaire.) 

EPA  is  proposing  to  establish 
pretreatment  standards  based  on  Option 
II  based  on  the  additional  removals 
achieved  by  this  option.  EPA  has 
determined  that  Option  II  is 
economically  achievable  and  results  in 
no  facility  closures  or  projected 
employment  losses.  EPA  notes  that 
Option  n  removes  22,000  pound 
equivalents  more  than  Option  I. 
Additionally,  the  cost  per  pound 
equivalent  removed  is  $114,  which  is 
within  the  range  of  other  effluent 
guidelines  promulgated  by  EPA. 

EPA  conducted  a  pass-tnrough 
analysis  on  the  pollutants  proposed  to 
be  regulated  under  BPT  and  BAT  for 
Truck/Chemical  facilities  to  determine 
if  the  Agency  should  establish 
pretreatment  standards  for  any 
pollutant.  (The  pass-through  analysis  is 
not  applicable  to  conventional 
parameters  such  as  BOD5  and  TSS.) 
Several  pollutants  were  determined  to 
pass-through  a  POTW  and  are  therefore 
proposed  for  PSES  regulation  in  the 
Truck/ Chemical  Subcategory. 

d.  Rail/Chemical  Subcategory.  In  the 
Agency's  engineering  assessment  of  the 
best  available  technology  for 
pretreatment  of  wastewaters  from  the 
"Rail/Chemical  Subcategory,  EPA 
considered  three  options  comprised  of 
technologies  currently  used  by  facilities 
in  the  Rail/Chemical  Subcategory. 

•  Option  I — Flow  Reduction,  Oil/ 
Water  Separation.  Approximately  16 
percent  of  Rail/Chemical  Subcategory 
faciUties  received  credit  in  EPA's 
costing  model  for  existing  oil/water 
separation. 

•  Option  II — Flow  Reduction,  Oil/ 
Water  Separation,  Equalization, 
Dissolved  Air  Flotation  (with 
Flocculation  and  pH  Adjustment),  and 
Sludge  Dewatering.  Approximately  61 
percent  of  Rail/Chemical  Subcategory 
facilities  received  credit  in  EPA's 
costing  model  for  existing  equalization. 


15  percent  for  dissolved  air  flotation,  30 
percent  for  pH  adjustment,  and  17 
percent  for  sludge  dewatering. 

•  Option  III— -Flow  Reduction,  Oil/ 
Water  Separation,  Equalization, 
Dissolved  Air  Flotation  (with 
Flocculation  and  pH  Adjustment), 
Organo-Clay/ Activated  Carbon 
Adsorption,  and  Sludge  Dewatering. 
Option  III  is  equivalent  to  Option  n  with 
the  addition  of  an  organo-clay/activated 
carbon  adsorption  system  for 
wastewater  polishing  following  the 
dissolved  air  flotation  unit.  No  Rail/ 
Chemical  Subcategory  facilities  received 
credit  for  existing  organo-clay/activated 
carbon  adsorption  treatment.  (Organo- 
clay/activated  carbon  adsorption 
treatment  was  characterized  at  a  zero 
discharge  Rail/Chemical  Subcategory 
facility  that  recycled/reused  100  percent 
of  TEC  wastewater.) 

Option  I  removed  entrained  oil  and 
grease  with  incidental  removal  of  61 
percent  or  greater  of  organic  pollutants, 
Option  II  removed  72  percent  or  greater 
of  organic  pollutants  and  84  percent  of 
metals,  and  Option  III  removed  84 
percent  or  greater  of  organic  pollutants. 

EPA  is  proposing  to  establish 
pretreatment  standards  for  the  Rail/ 
Chemical  Subcategory  based  on  Option 
I.  EPA  estimates  that  this  option  does 
not  result  in  any  facility  closures  or 
employment  losses  to  the  industry. 
Option  II,  however,  was  projected  to 
result  in  six  facility  closures  and  is  not 
economically  achievable. 

The  Small  Business  Advocacy  Review 
Panel  commented  extensively  on  the 
difference  in  the  proposed  treatment 
options  for  indirect  dischargers  in  the 
truck  chemical  and  rail  chemical 
subcategories  and  on  the  related  costs 
and  pollutant  removals.  Based  on 
current  data,  the  proposed  option  for  the 
Truck/Chemical  Subcategory  is 
estimated  to  remove  about  49  percent  of 
toxic  loading,  at  an  average  cost  of  about 
$70,000  per  facility,  while  the  proposed 
option  for  the  Rail/Chemical 
Subcategory  is  estimated  to  remove 
about  59  percent  of  toxic  loadings,  at  an 
average  cost  of  $33,000  per  facility.  The 
panel  recognized  that  a  direct 
comparison  of  the  costs  and  removals 
between  the  two  types  of  facilities  may 
not  be  appropriate,  because  facilities  in 
the  truck  chemical  subcategory  may 
discharge  a  different  mix  of  pollutants. 
Nonetheless,  the  Panel  recommended 
that  EPA  give  serious  consideration  to 
proposing  treatment  technology  for  the 
truck  chemical  subcategory  closer  to 
that  proposed  for  the  rail  chemical 
subcategory.  After  serious  consideration 
of  the  record,  the  Agency  continues  to 
beheve  that  it  is  appropriate  to  propose 
the  more  stringent  technology  for 
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indirect  dischargers  in  the  truck 
chemical  subcategory  at  this  time. 

Intuitively,  it  is  reasonable  to  assume 
that  the  characteristics  and  treatability 
of  raw  wastewater  generated  from  the 
truck  and  rail  sectors  will  be  similar 
because  similar  types  of  commodities 
are  generally  transported  by  tank  trucks 
and  rail  cars.  However,  wastewater 
volumes  per  tank  are  much  larger  for 
rail  cars  than  for  tank  trucks 
(approximately  605  gallons  compared  to 
2,091  gallons).  This  difference  in 
wastewater  flow  volimies  has  a  direct 
impact  on  the  costs  that  must  be 
incurred  to  install  and  maintain 
wastewater  treatment  due  to  the  larger 
treatment  system  necessary. 

The  difference  in  treatment 
technology  selected  for  the  rail  and 
truck  subcategories  is  primarily  due  to 
the  economic  characteristics  of  the  rail 
fiacilities  as  compared  to  the  chemical 
fiacilities.  EPA's  economic  assessment  of 
the  industry  found  that  there  was  a 
significant  difference  in  the  economic 
characteristics  of  the  two  subcategories. 
This  resulted  in  the  preliminary 
conclusion  that  the  Rail/Chemical 
facilities  were  not  able  to  absorb  the  cost 
of  installing  high  levels  of  treatment 
without  incurring  significant  economic 
impacts.  The  economic  impacts 
associated  with  this  option  is  described 
in  Section  X  of  this  notice. 

Due  to  time  constraints,  the  Agency 
has  not  had  time  to  conduct  an  analysis 
of  the  cost  and  effectiveness  of  applying 
flow  reduction  and  oil/water  separation 
only  to  indirect  dischargers  in  the  truck 
chemical  subcategory.  However,  the 
Agency  intends  to  conduct  such  an 
analysis  prior  to  promulgating  the  final 
rule.  If  it  turns  out  that  this  technology 
is  nearly  as  elective  at  removing  toxic 
pollutants  for  facilities  in  the  truck 
chemical  subcategory  as  the  currently 
proposed  technology  but  at  considerably 
lower  cost,  the  Agency  will  consider 
basing  the  limits  in  the  final  rule  on  the 
alternate  technology,  or  some 
technology  closer  to  it.  The  Agency 
requests  comment  on  this  issue,  as  well 
as  any  data  relating  to  the  effectiveness 
of  flow  reduction  and  oil/water 
separation  only  for  indirect  dischargers 
in  the  truck  chemical  industry. 

EPA  conducted  a  pass-through 
analysis  on  the  pollutants  proposed  to 
be  regulated  under  BPT  and-BAT  for 
Rail/Chemical  facilities  to  determine  if 
the  Agency  should  establish 
pretreatment  standards  for  any 
pollutant.  (The  pass-through  analysis  is 
not  applicable  to  conventional 
parameters  such  as  BODS  and  TSS.) 
Several  pollutants  were  determined  to 
pass-through  a  POTW  and  are  therefore 


proposed  for  PSES  regulation  in  the 
Rail/Chemical  Subcategory. 

e.  Barge/Chemical  &■  Petroleum 
Subcategory.  In  the  Agency's  survey  of 
the  industry,  EPA  identified  only  one 
facility  discharging  to  a  POTW  in  this 
subcategory.  Therefore,  EPA  does  not 
propose  to  establish  PSES  limitations 
for  the  Barge/Chemical  *  Petroleum 
Subcategory.  EPA  did.  however, 
evaluate  technologies  for  PSNS.  as 
described  in  section  Vni.B.6 

/.  Truck/Food.  Rail/Food,  and  Barge/ 
Food  Subcategories.  In  the  Agency's 
engineering  assessment  of  pretreatment 
of  wastewaters  for  the  Truck/Food.  Rail/ 
Food,  and  Barge/Food  Subcategories. 
EPA  considered  the  types  and 
concentrations  of  pollutants  found  in 
raw  wastewaters  in  this  subcategory.  As 
expected,  food  grade  facilities  did  not 
discharge  significant  quantities  of  toxic 
pollutants  to  POTWs.  In  addition, 
conventional  pollutants  present  in  the 
wastewater  were  found  at 
concentrations  that  are  amenable  to 
treatment  at  a  POTW.  As  a  result.  EPA 
is  proposing  not  to  establish 
pretreatment  standards  for  any  of  the 
Food  Subcategories. 

g.  Truck/Petroleum  and  Rail/ 
Petroleum  Subcategories.  In  the 
Agency's  engineering  assessment  of  the 
best  available  technology  for 
pretreatment  of  wastewaters  from  the 
Truck/Petroleum  and  Rail/Petroleum 
Subcategories.  EPA  considered  two 
options  comprised  of  technologies 
currently  used  by  facilities  in  these 
subcategories. 

•  Option  I — Flow  Reduction, 
Equalization,  Oil/Water  Separation,  and 
Chemical  Precipitation. 

•  Option  n — Flow  Reduction, 
Equalization,  Oil/Water  Separation,  and 
Activated  Carbon  Adsorption  Followed 
by  Total  Wastewater  Recycle/Reuse. 
Approximately  47  percent  of  Truck/ 
Petroleum  Subcategory  facilities  and 
100  percent  of  Rail/Petroleum 
Subcategory  facilities  received  credit  in 
EPA's  costing  model  for  existing  oil/ 
water  separation.  No  Truck/Petroleum 

.  Subcategory  or  Rail/Petroleum 
Subcategory  facilities  received  credit  for 
existing  equalization  or  activated  carbon 
adsorption.  Total  recycle/reuse  of  TEC 
wastewater  following  treatment  using 
activated  carbon  is  practiced  by  an 
estimated  seven  petroleum  subcategory 
facilities.  (An  additional  estimated  22 
petroleum  facilities  practice  100  percent 
recycle/reuse  of  TEC  wastewater 
following  treatment  by  technologies 
different  than  Option  11.) 

Due  to  the  similarity  of  cargos  cleaned 
at  Rail/Petroleum  and  Truck/Petroleum 
facilities,  EPA  considered  wastewater 
from  Truck/Petroleum  facilities  to  be 


similar  to  that  from  Rail/Petroleum 
facilities.  In  evaluating  these 
subcategories  for  potential  regulation, 
EPA  conducted  wastewater 
characterization  sampling  at  one  Truck/ 
Petroleum  facility  and  combined  this 
data  with  data  transferred  from  the  CWT 
effluent  guideline  to  evaluate 
wastewater  characteristics  for  the 
subcategory,  as  described  in  section  VII 
of  this  notice. 

EPA  estimates  that  there  are  38 
facilities  in  the  Truck/Petroleum  and 
Rail/Petroleum  subcategories.  EPA 
estimates  that  these  facilities  discharge 
a  total  of  28  pound  equivalents  to  the 
nation's  waterways,  or  less  than  one 
pound  equivalent  per  facility. 
Additionally,  EPA  estimates  that  the 
total  cost  to  the  industry  to  implement 
PSES  would  be  greater  than  $600,000 
annually.  The  estimated  costs  to  control 
the  discharge  of  these  small  amounts  of 
pound  equivalents  were  not  considered 
to  be  reasonable.  Based  on  this  analysis, 
EPA  preliminarily  concluded  that  there 
is  no  need  to  develop  nationally 
applicable  regulations  for  these 
subcategories  due  to  the  low  levels  of 
pollutants  discharged  by  facilities  in 
this  subcategory. 

Based  on  these  factors.  EPA  proposes 
not  to  establish  pretreatment  standards 
for  the  Truck/Petroleum  or  Rail/ 
Petroleum  Subcategories.  EPA 
recognizes  that  limited  data  were 
collected  which  characterizes  the 
pollutants  present  in  wastewater  from 
these  facilities.  As  a  result,  the  Agency 
solicits  data  which  can  either 
substantiate  or  refute  its  tentative 
conclusions  regarding  raw  wastewater 
from  Truck/Petroleum  and  Rail/ 
Petroleum  Subcategories,  and  also  any 
data  which  characterizes  pollutants 
present  in  wastewaters  from  these 
facilities. 

h.  Truck/Hopper.  Rail/Hopper,  and 
Barge/Hopper  Subcategories.  In  the 
Agency's  engineering  assessment  of  the 
best  available  technology  for 
pretreatment  of  wastewaters  from  the 
Truck/Hopper,  Rail/Hopper,  and  Barge/ 
Hopper  Subcategories,  EPA  considered 
one  option  comprised  of  technologies 
currently  used  by  facilities  in  these 
subcategories. 

•  Option  I — Flow  Reduction  and 
Gravity  Separation.  EPA  selected  these 
technologies  as  Option  I  because  they 
remove  69  percent  or  greater  of  metals 
present  in  Truck/Hopper  Subcategory, 
Rail/Hopper  Subcategory  and  Barge/ 
Hopper  Subcategory  wastewaters. 
Approximately  84  percent  of  Truck 
Hopper  Subcategory  facilities,  100 
percent  of  Rail  Hopper  Subcategory 
facilities,  and  100  percent  of  Barge 
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Hopper  Subcategory  facilities  received 
credit  for  existinc  gravity  separation. 

EPA  conductea  wastewater 
characterization  sampling  at  one  Barge/ 
Hopper  facility.  The  Agency  did  not 
conduct  sampling  at  any  Rail/Hopper  or 
Truck/Hopper  facilities.  The  Agency 
believes  that  wastewater  from  all 
Hopper  facilities  are  similar  because  the 
same  types  of  cargos  are  hauled  by  each 
of  the  three  segments. 

EPA  estimates  that  there  are  42 
indirect  discharging  hopper  facilities. 
EPA  estimates  that  these  facilities 
discharge  a  total  of  3.5  pound 
equivalents  to  the  nation's  waterways, 
or  less  than  one  pound  equivalent  per 
facility.  Additionally,  EPA  estimates 
that  the  total  cost  to  the  industry  to 
implement  PSES  would  be  greater  than 
$350,000  annually.  The  estimated  costs 
to  control  the  discharge  of  these  small 
amounts  of  pound  equivalents  were  not 
considered  to  be  reasonable. 

EPA  is  not  proposing  to  establish  BAT 
limits  for  any  priority  pollutant  in  the 
hopper  subcategories.  EPA  did, 
however,  look  at  the  levels  of  pollutants 
in  raw  wastewaters  and  concluded  that 
none  were  present  at  levels  that  are 
expected  to  cause  inhibition  of  the 
receiving  POTW. 

Based  on  these  factors.  EPA  proposes 
not  to  establish  pretreatment  standards 
for  the  Truck/Hopper,  Rail/Hopper,  or 
Barge/Hopper  Subcategories.  EPA 
recognizes  that  limited  data  were 
collected  which  characterizes  the 
pollutants  present  in  wastewater  from 
these  facilities.  As  a  result,  the  Agency 
solicits  data  which  can  either 
substantiate  or  refute  its  tentative 
conclusions  regarding  raw  wastewater 
from  hopper  facilities,  and  also  any  data 
which  characterizes  pollutants  present 
in  wastewaters  from  these  facilities. 

6.  PSNS  Technology  Options 
Considered  and  Selected 

a.  Introduction.  Section  307  of  the  Act 
requires  EPA  to  promulgate 
pretreatment  standards  for  new  sources 
(PSNS).  New  indirect  discharging 
facilities,  like  new  direct  discharging 
facilities,  have  the  opportunity  to 
incorporate  the  best  available 
demonstrated  technologies  including: 
process  changes,  in-facility  controls, 
and  end-of-pipe  treatment  technologies. 

The  general  approach  followed  by 
EPA  for  developing  PSNS  options  was 
to  evaluate  the  best  demonstrated 
processes  for  control  of  priority  toxic 
and  nonconventional  pollutants. 
Specifically.  EPA  evaluated  the 
technologies  used  as  the  basis  for  PSES. 
The  Agency  considered  the  PSES 
options  as  a  starting  point  when 
developing  PSNS  options  because  the 


technologies  used  to  control  pollutants 
at  existing  facilities  are  fully  applicable 
to  new  facilities.  With  respect  to  good 
heel  removal  and  management 
practices,  water  conservation,  and  end- 
of-pipe  wastewater  treatment 
technologies,  EPA  has  not  LdentiRed  any 
technologies  or  combinations  of 
technologies  that  are  demonstrated  for 
new  sources  that  are  different  from 
those  used  as  the  basis  for  the  PSES 
options.  Therefore,  EPA  has  analyzed 
the  same  set  of  control  technologies  in 
selecting  PSNS  as  were  analyzed  for 
PSES. 

b.  Truck/Chemical  Subcategory.  In 
today's  rule,  EPA  proposes  to  establish 
pretreatment  standards  for  new  sources 
in  the  Truck/Chemical  Subcategory 
equivalent  to  the  PSES  standards.  In 
developing  PSNS  limits.  EPA 
considered  whether  there  are 
technologies  that  achieve  greater 
removals  than  proposed  for  PSES  which 
would  be  appropriate  for  PSNS.  In  this 
subcategory,  EPA  identified  no 
technology  that  can  achieve  greater 
removals  than  PSES.  Therefore,  EPA  is 
proposing  pretreatment  standards  for 
those  pollutants  which  the  Agency  has 
determined  to  pass  through  a  PO'TW 
equal  to  PSES. 

c.  Rail/Chemical  Subcategory.  EPA 
evaluated  PSES  Options  II  and  III  as 
more  stringent  levels  of  control  that  may 
be  appropriate  for  new  indirect  sources. 
The  cost  implications  anticipated  for 
new  sources  are  not  as  severe  as  those 
projected  for  existing  sources.  By 
utilizing  good  heel  removal  and 
management  practices  which  prevent 
pollutants  from  entering  waste  streams, 
and  good  water  conservation  practices 
in  the  design  of  new  facilities,  treatment 
unit  size  can  be  substantially  reduced 
and  treatment  efficiencies  improved.  As 
a  result,  costs  of  achieving  PSES  Option 
II  and  ni  can  be  signiflcantly  reduced  at 
new  facihties.  All  of  the  technologies 
considered  have  been  demonstrated  at 
an  existing  zero  discharge  rail/chemical 
facility.  EPA  anticipates  no  barrier  to 
entry  for  new  sources  employing  these 
technologies  at  lower  cost. 

Therefore.  EPA  is  proposing  PSNS  for 
those  pollutants  which  the  Agency  has 
determined  to  pass  through  a  POTW 
based  on  PSES  Option  III.  EPA  is 
soliciting  comment  on  whether  or  not  it 
is  appropriate  to  establish  PSNS  based 
on  a  more  stringent  regulatory  control 
option  than  PSES. 

d.  Barge/Chemical  &■  Petroleum 
Subcategory.  Although  the  Agency  is 
not  proposing  to  establish  PSES  for  the 
Barge/Chemical  &  Petroleum 
Subcategory,  EPA  did  evaluate  best 
available  technologies  for  PSNS. 


•  Option  I — Flow  Reduction,  Oil/ 
Water  Separation.  Dissolved  Air 
Flotation,  and  In-Line  Filter  Press.  All 
Barge/Chemical  &  Petroleum 
Subcategory  facilities  received  credit  in 
EPA's  costing  mode!  for  existing  oil/ 
water  separation  and  dissolved  air 
flotation.  No  Barge/Chemical  & 
Petroleum  Subcategory  facilities 
received  credit  for  existing  in-line  filter 
press  treatment.  (In-line  filter  press 
treatment  was  characterized  at  a  direct 
discharging  Barge/Chemical  & 
Petroleum  Subcategory  facility.) 

•  Option  II — Flow  Reduction,  Oil/ 
Water  Separation.  Dissolved  Air 
Flotation,  In-Line  Filter  Press,  Biological 
Treatment,  and  Sludge  Dewatering. 
Option  II  is  equivalent  to  Option  I  with 
the  addition  of  biological  treatment  for 
biological  decomposition  of  orgaiuc 
constituents.  No  Barge/Chemical  & 
Petrolexmi  Subcategory  facilities 
received  credit  for  existing  biological 
treatment  or  sludge  dewatering. 
(Biological  treatment  was  characterized 
at  two  direct  discharging  Barge/ 
Chemical  &  Petroleum  Subcategory 
facilities.) 

•  Option  ID — Flow  Reduction,  Oil/ 
Water  Separation,  Dissolved  Air 
Flotation,  In-Line  Filter  Press.  Biological 
Treatment.  Reverse  Osmosis,  and 
Sludge  Dewatering.  Option  III  is 
equivalent  to  Option  II  with  the 
addition  of  reverse  osmosis  for 
wastewater  polishing  following 
biological  treatment.  No  Barge/Chemical 
&  Petroleum  Subcategory  facilities 
received  credit  for  existing  reverse 
osmosis  treatment.  (Reverse  osmosis 
treatment  was  characterized  at  a  direct 
discharging  Barge/Chemical  & 
Petroleum  Subcategory  facility.) 

Option  I  removed  55  percent  or 
greater  of  organic  pollutants  and  61 
percent  or  greater  of  metals.  Option  II 
removed  82  percent  or  greater  of  organic 
pollutants  and  82  percent  or  greater  of 
metals,  and  Option  III  removed  99 
percent  or  greater  of  organic  pollutants 
and  89  percent  or  greater  of  metals 
present  in  Barge/Chemical  &  Petroleum 
wastewater. 

EPA  is  not  proposing  to  establish 
PSNS  based  on  Option  III  because 
reverse  osmosis  was  not  considered  to 
be  the  best  demonstrated  technology 
due  to  the  small  incremental  removals 
achieved  by  this  option,  the  lack  of 
additional  water  quality  benefits 
potentially  achieved  by  this  option,  the 
potential  issue  of  disposing  the  liquid 
concentrate  created  by  treatment,  and 
the  high  level  of  pollutant  control 
achieved  by  the  proposed  BAT  option. 

EPA  is  proposing  to  establish  PSNS 
based  on  Option  II  because  of  the 
removals  achieved  through  this  option. 
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The  raw  wastewater  in  this  subcategory 
contains  significant  amounts  of 
decomposable  organic  materials.  These 
materials  may  not  be  treated  as 
efficiently  as  the  proposed  technology 
option  in  a  conventional  POTW  because 
a  POTW  may  not  be  acclimated  to  this 
particular  wastewater  stream.  In  this 
instance,  pretreatment  based  on 
biological  treatment  may  be  appropriate 
because  the  pollutant  parameters  that 
pass  through,  or  which  may  be  present 
at  levels  that  cause  interference,  will 
receive  additional  treatment  not 
achieved  by  the  POTW.  While  EPA 
considers  this  to  be  the  best  treatment 
available  that  does  not  impose  a 
significant  barrier  to  entry,  EPA  is 
soliciting  comment  on  the  technology 
selected  as  the  basis  for  regulation. 
Several  pollutants  were  determined  to 
pass-through  a  POTW  and  are  therefore 
proposed  for  PSNS  regulation  in  the 
Barge/Chemical  &  Petroleum 
Subcategory. 

EPA  has  also  considered  establishing 
PSNS  based  on  Option  I.  EPA  believes 
that  organic  loadings  in  raw  wastewater 
at  barge  chemical  facilities  may  be 
present  at  levels  which  are  amenable  to 
biological  treatment  at  POTW.  However, 
EPA  may  not  have  sufficient  data  to 
support  this  assumption  because  EPA 
identified  only  one  barge  chemical 
facility  currently  discharging  to  a 
POTW.  EPA  solicits  comments  and  data 
which  would  support  or  refute  the 
assumption  that  a  POTW  may  accept 
effluent,  without  causing  pass-through 
or  interference,  treated  by  Option  I  that 
has  not  been  treated  biologically,  as  is 
proposed  in  Option  II. 

e.  Truck/Food.  Rail/Food,  and  Barge/ 
Food  Subcategories.  EPA  has  not 
identified  any  more  stringent  treatment 
technology  option  which  it  considered 
to  represent  PSNS  level  of  control 
applicable  to  Food  Subcategory  facilities 
in  this  industry.  In  addition, 
conventional  pollutants  present  in  the 
wastewater  were  found  at 
concentrations  that  are  amenable  to 
treatment  at  a  POTW.  As  a  result,  EPA 
is  proposing  not  to  establish  PSNS  for 
any  of  the  Food  Subcategories. 
/.  Truck/Petroleum  and  Rail/ 
Petroleum  Subcategories.  Based  on  the 
PSES  analysis.  EPA  preUminarily 
concluded  that  there  is  no  need  to 
develop  nationally  applicable 
regulations  for  these  subcategories  due 
to  the  low  levels  of  pollutants 
discharged  by  facilities  in  this 
subcategory. 

EPA  proposes  not  to  establish  PSNS 
for  the  Truck/Petroleum  or  Rail/ 
Petroleum  Subcategories. 

g.  Truck/Hopper.  Rail/Hopper,  and 
Barge/Hopper  Subcategories.  Based  on 


the  PSES  analysis.  EPA  preliminarily 
concluded  that  there  is  no  need  to 
develop  nationally  applicable 
regulations  for  these  subcategories  due 
to  the  low  levels  of  pollutants 
discharged  by  facilities  in  this 
subcategory. 

EPA  proposes  not  to  establish  PSNS 
for  the  Truck/Hopper,  Rail/Hopper,  and 
Barge/Hopper  Subcategories. 

C.  Development  of  Effluent  Limitations 

EPA  based  the  proposed  effluent 
limitations  and  standards  in  today's 
notice  on  widely-recognized  statistical 
procedures  for  calculating  long-term 
averages  and  variability  factors.  The 
following  presents  a  summary  of  the 
statistical  methodology  used  in  the 
calculation  of  effluent  limitations. 

Effluent  Umitations  for  each 
subcategory  are  based  on  a  combination 
of  subcategory-specific  regulatory  flows, 
long-term  average  effluent  values,  and 
variability  factors  that  account  for 
variation  in  day-to-day  treatment 
performance  within  a  treatment  plant. 
The  long-term  averages  are  average 
effluent  concentrations  that  have  been 
achieved  by  well-operated  treatment 
systems  using  the  processes  described 
in  the  above  section  (Technology 
Options  Considered  for  Basis  of 
Regulation).  The  variabiHty  factors  are 
values  that  represent  the  ratio  of  a  large 
value  that  would  be  expected  to  occur 
only  rarely  to  the  long-term  average.  The 
purpose  of  the  variability  factor  is  to 
allow  for  normal  variation  in  effluent 
concentrations.  A  facility  that  designs 
and  operates  its  treatment  system  to 
achieve  a  long-term  average  on  a 
consistent  basis  should  be  able  to 
comply  with  the  daily  and  monthly 
limitations  in  the  course  of  normal 
operations. 

The  variability  factors  and  long  term 
averages  were  developed  from  a  data 
base  composed  of  individual 
measurements  on  treated  effluent  based 
on  EPA  sampling  data.  EPA  sampling 
data  reflects  the  performance  of  a 
system  over  a  three  to  five  day  period, 
although  not  necessarily  over 
consecutive  days. 

The  long-term  average  concentration 
of  a  pollutant  for  a  treatment  system  was 
calculated  based  on  either  an  arithmetic 
mean  or  the  expected  value  of  the 
distribution  of  the  samples,  depending 
on  the  number  of  total  samples  and  the 
number  of  detected  samples  for  that 
pollutant  at  that  facility.  A  delta- 
lognormal  distributional  assumption 
was  used  for  all  subcategories  except  the 
Truck/Chemical  subcategory  where  the 
arithmetic  mean  was  used.  The 
pollutant  long-term  average 
concentration  for  a  treatment  technology 


was  the  median  of  the  long-term 
averages  from  the  sampled  treatment 
systems  within  the  subcategory  using 
the  proposed  treatment  technology. 

EPA  calculated  variability  factors  by 
fitting  a  statistical  distribution  to  the 
sampling  data.  The  distribution  was 
based  on  an  assumption  that  the  furthest 
excursion  from  the  long  term  average 
(LTA)  that  a  well  operated  plant  using 
the  proposed  technology  option  could 
be  expected  to  make  on  a  daily  basis 
was  a  point  below  which  99  percent  of 
the  data  for  that  facility  falls,  under  the 
assumed  distribution.  The  daily 
variability  factor  for  each  pollutant  at 
each  facility  is  the  ratio  of  the  estimated 
99th  percentile  of  the  distribution  of  the 
daily  pollutant  concentration  values 
divided  by  the  expected  value  of  the 
distribution  of  the  daily  values.  The 
pollutant  variability  factor  for  a 
treatment  technology  was  the  mean  of 
the  pollutant  variability  factors  from  the 
facilities  with  that  technology. 

There  were  several  instances  where 
variability  factors  could  not  be 
calculated  directly  from  the  TEC 
database  because  there  were  not  at  least 
two  effluent  values  measured  above  the 
minimum  detection  level  for  a  specific 
pollutant.  In  these  cases,  the  sample  size 
of  the  data  is  too  small  to  allow 
distributional  assumptions  to  be  made. 
Therefore,  in  order  to  assume  a 
variability  factor  for  a  pollutant,  the 
Agency  transferred  variability  factors 
from  other  pollutants  that  exhibit 
similar  treatability  characteristics 
within  the  treatment  system. 

In  order  to  do  this,  pollutants  were 
grouped  on  the  basis  of  their  chemical 
structure  and  published  data  on  relative 
treatability.  The  median  pollutant 
variability  factor  for  all  pollutants 
within  a  group  at  that  sampling  episode 
was  used  to  create  a  group-level 
variability  factor.  When  group-level 
variability  factors  were  not  able  to  be 
calculated,  groups  that  were  similar 
were  collected  into  analytical  method 
fractions  and  the  median  group-level 
variability  factor  was  calculated  to 
create  a  fraction-level  variability  factor. 
Group-level  variability  factors  were 
used  when  available,  and  fraction-level 
variability  factors  were  used  if  group- 
level  variability  factors  could  not  be 
calculated.  For  the  sampling  episodes  in 
the  Truclc/Chemical  Subcategory,  there 
were  not  enough  data  to  calculate 
variability  factors  at  any  level  and 
therefore  variability  factors  were 
transferred  from  similar  treatment 
technologies  sampled  in  the  Rail/ 
Chemical  Subcategory. 

Limitations  were  based  on  actual 
concentrations  of  pollutants  measured 
in  wastewaters  treated  by  the  proposed 
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technologies  where  such  data  were 
available.  Actual  measured  value  data 
was  available  for  pollutant  parameters 
in  all  subcategories  with  the  exception 
of  pollutants  regulated  for  direct 
dischargers  in  the  Truck/Chemical  and 
Rail/Chemical  Subcategories.  Due  to  the 
small  number  of  direct  discharging 
facilities  identified  by  EPA,  all  of  EPA's 
sampling  was  conducted  at  indirect 
discharging  facilities  in  these 
subcategories.  In  the  case  of  BPT 
regulation  for  conventional,  priority, 
and  non-conventional  pollutants,  EPA 
concluded  that  establishing  limits  based 
on  indirect  discharging  treatment 
systems  was  not  appropriate  because 
indirect  discharging  treatment  systems 
are  generally  not  operated  for  optimal 
control  of  pollutants  which  are 
amenable  to  treatment  in  a  POTW.  hi 
other  words,  treatment  systems  at 
indirect  discharging  facilities  generally 
do  not  require  biological  treatment  to 
control  organic  pollutants  because  a 
POTW  will  control  these  pollutants. 
Therefore,  in  establishing  limits  for 
direct  discharging  facilities,  EPA  is 
proposing  to  establish  BPT  limitations 
based  on  the  treatment  performance 
demonstrated  during  the  sampling  of 
two  direct  discharging  Barge/Chemical 
&  Petroleum,  facilities  that  utilized 
biological  treatment  systems. 

For  this  industry,  EPA  is  proposing  to 
establish  mass-based  rather  than 
concentration  based  limits.  The  limits 
are  specihed  as  grams  per  tank  cleaned. 
EPA  envisions  that  permit  writers 
would  use  these  limits,  in  combination 
with  data  on  annual  number  of  tanks 
cleaned  and  annual  facility  wastewater 
flow,  to  calculate  facility-specific 
concentration  based  limits  for 
wastewater  flows  leaving  the  treatment 
plant,  and  then  incorporate  these  Umits 
into  the  permit.  EPA  is  proposing  this 
approach  because  it  is  concerned  that  if 
it  proposed  concentration  based  limits 
directly,  facilities  might  be  able  to 
comply  with  these  limits  be  increasing 
their  water  usage  rather  than  installing 
and  properly  operating  appropriate 
treatment,  thereby  diluting  rather  than 
removing  pollutants  of  concern.  EPA  is 
soliciting  comment  on  the 
appropriateness  of  this  approach  and 
the  burden  on  the  permitting  and 
pretreatment  authorities.  Based  on 
comments  received,  EPA  may  decide  to 
convert  the  mass  based  limits  in  the 
proposed  regulation  to  concentration 
based  limits  for  the  final  rule. 

The  daily  maximum  limitation  is 
calculated  as  the  product  of  the 
pollutant  long-term  average 
concentration,  the  subcategory-sp>ecihc 
regulatory  flow,  and  the  variability 
factor.  The  monthly  maximum 


limitation  is  also  calculated  as  the 
product  of  the  pollutant  long-term 
average,  the  subcategory-specific 
regulatory  flow,  and  the  variability 
factor,  but  the  variability  factor  is  based 
on  the  95  percentile  of  the  distribution 
of  daily  pollutant  concentrations  instead 
of  the  99th  percentile. 

By  accounting  for  these  reasonable 
excursions  above  the  LTA,  EPA's  use  of 
variability  factors  results  in  standards 
that  are  generally  well  above  the  actual 
LTAs.  Thus  if  a  facility  operates  its 
treatment  system  to  meet  the  relevant 
LTA,  EPA  expects  the  plant  to  be  able 
to  meet  the  standards.  Variability  factors 
assure  that  normal  fluctuations  in  a 
facility's  treatment  are  accounted  for  Iq 
the  limitations. 

The  proposed  limitations,  as 
presented  in  today's  notice,  are 
provided  as  daily  maximums  and 
monthly  averages  for  conventional 
pollutants.  Monitoring  was  assumed  to 
occur  four  times  per  month  for 
conventional  pollutants.  Monitoring 
was  assumed  to  occur  once  per  month 
for  all  priority  and  nonconventional 
pollutants.  This  has  the  result  that  the 
daily  maximums  and  monthly  averages 
for  priority  and  nonconventional 
pollutants  are  the  same. 

Although  the  monitoring  frequency 
necessary  for  a  facility  to  demonstrate 
compliance  is  determined  by  the  local 
permitting  authority,  EPA  must  assume 
a  monitoring  frequency  in  order  to 
assess  costs  and  to  determine  variability 
of  the  treatment  system. 

Monitoring  four  times  per  month  for 
conventional  and  classical  pollutants  is 
proposed  to  ensure  that  facility  TEC 
processes  and  wastewater  treatment 
systems  are  consistently  and 
continuously  operated  to  achieve  the 
associated  pollutant  long  term  averages. 
Monitoring  once  per  month  for  toxic 
pollutants  is  proposed  to  provide 
economic  reUef  to  regulated  facilities 
while  ensuring  that  facility  TEC 
processes  and  wastewater  treatment 
systems  are  designed  and  operated  to 
control  the  discharge  of  toxic  pollutants. 

EPA  is  proposing  to  establisn  effluent 
Umitations  for  existing  facilities  and 
new  sources  discharging  wastewater 
directly  to  surface  waters  in  the 
following  subcategories:  Truck/ 
Chemical,  Rail/Chemical,  Barge/ 
Chemical  &  Petroleum,  Truck/Food, 
Rail/Food  and  Barge/Food 
Subcategories. 

EPA  is  proposing  to  establish  BPT, 
BCT,  BAT  and  NSPS  Umitations  for  the 
Truck/Chemical  Subcategory.  EPA  is 
proposing  limitations  for  BODj  ,  TSS, 
Oil  and  Grease,  Chromium,  Zinc,  COD, 
Bis  (2-ethylhexyl)  pthalate.  di-N-octyl 
phthalate,  N-Dodecane,  N-Hexadecane, 


Styrene,  and  1.2-dichlorobenzene.  For 
the  Rail/Chemical  Subcategory,  EPA  is 
proposing  to  establish  BPT.  BCT,  BAT 
and  NSPS  limitations.  EPA  is  proposing 
to  regulate  BOD,,  TSS.  Oil  ancl  Grease. 
COD.  N-Dodecane,  N-Hexadecane,  N- 
Tetradecane,  Anthracene,  Pyrene, 
Fluoranthene,  and  Phenanthrene.  For 
the  Barge/Chemical  &  Petroleum 
Subcategory,  EPA  is  proposing  to 
establish  BPT,  BCT,  BAT  and  NSPS 
limitations.  EPA  is  proposing  to  regulate 
BOD5,  TSS.  Oil  and  Grease.  COD. 
Cadmium,  Chromium.  Copper,  Lead, 
Nickel.  Zinc,  1-Methylphenanthrene, 
Bis  t2-ethylhexyl)  Phthalate.  Di-N-Octyl 
Phthalate.  N-Decane,  N-Docesane,  N- 
Dodecane,  N-Eicosane,  N-Octadecane, 
N-Tetracosane.  N-Tetradecane.  P- 
Cymene.  and  Pyrene. 

Additionally,  EPA  is  proposing  to 
establish  BPT,  BCT,  and  NSPS 
limitations  for  the  Truck/Food,  Rail/ 
Food,  and  Barge/Food  Subcategories  for 
BOD5,  TSS,  Oil  and  Grease. 

The  analytical  method  for  Oil  and 
Grease  and  Total  Petroleum 
Hydrocarbons  (TPH)  is  currently  being 
revised  to  allow  for  the  use  of  normal 
hexane  in  place  of  freon  113,  a 
chlorofluorocarbon  (CFC).  Method  1664 
(Hexane  Extractable  Material)  will 
replace  the  current  Oil  and  Grease 
Method  413.1  found  in  40  CFR  136.  In 
anticipation  of  promulgation  of  method 
1664,  data  collected  by  EPA  in  support 
of  the  TECI  effluent  guidehne  utilized 
method  1664.  Therefore,  all  effluent 
limitations  proposed  for  Oil  and  Grease 
and  TPH  in  this  effluent  guideline  are 
to  be  measured  by  Method  1664. 

Regulated  facilities  can  meet  the 
proposed  limitations  through  the  use  of 
any  combination  of  physical,  chemical 
or  biological  treatment,  or 
implementation  of  pollution  prevention 
strategies  (good  heel  removal  and  water 
conservation).  Additional  information 
on  the  development  of  effluent 
limitations  and  the  technology  options 
considered  for  regulation  is  included  in 
Section  VIII.A  and  VIII.B  of  this 
proposed  rule. 

EPA  based  its  decision  to  select 
specific  pollutants  to  establish  effluent 
limitations  on  a  rigorous  evaluation  of 
available  sampling  data.  This  evaluation 
included  factors  such  as  the 
concentration  and  frequency  of 
detection  of  the  pollutants  in  the 
industry  raw  wastewater,  the  relative 
toxicity  of  pollutants  as  defined  by  their 
toxic  weighting  factors,  the  treatability 
of  the  pollutants  in  the  modeled 
treatment  systems,  and  the  potential  of 
the  pollutants  to  pass  through  or 
interfere  with  POTW  operations. 
Particular  attention  has  been  given  to 
priority  pollutants  which  have  been 
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detected  at  treatable  levels.  Due  to  the 
inherent  variability  of  TEC  wastewater, 
EPA  does  not  have  sufficient  analytical 
data  to  establish  effluent  Hmitations  for 
each  specific  pollutant  which  may  be 
present  in  the  industry  wastewater  on 
any  given  day.  EPA  has  therefore 
attempted  to  select  several  pollutants 
which  have  been  detected  frequently  at 
sampled  facilities,  which  are  a  possible 
indicator  of  the  presence  of  similar 
pollutants,  and  whose  control  through 
some  combination  of  physical,  chemical 
and  biological  treatment  will  be 
indicative  of  a  well-operated  treatment 
system  capable  of  removing  a  wide 
range  of  pollutants. 

EPA  determined  the  regulatory  flows 
to  be  used  in  the  calculation  of  mass 
based  limits  from  information  provided 
in  the  Detailed  Questionnaire.  EPA 
analyzed  the  average  wastewater  flow 
generated  per  tank  on  a  facility  by 
facility  basis  by  dividing  the  annual 
wastewater  volume  by  the  number  of 
tanks  cleaned  at  that  facility.  The 
regulatory  flow  for  each  subcategory 
was  then  determined  by  taking  the 
median  of  the  average  flow  per  tank 
values  of  each  facility  in  the 
subcategory.  Because  each  faciUty  in  the 
TEC  database  represents  a  statistical 
population  of  facilities.  EPA  used  the 
bootstrap  method  to  account  for  the 
facility  survey  weights  in  order  to 
determine  the  median  subcategory  flow. 
A  more  detailed  explanation  of  the 
bootstrap  method  and  the  calculation  of 
regulatory  flow  can  be  found  in  the 
"Statistical  Support  Document  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Transportation  Equipment  Cleaning 
Category". 

The  pollutants  for  which  limits  are 
proposed  include  volatile  organics, 
semi-volatile  organics.  metals,  and 
classical  pollutants.  EPA  does  not 
propose  to  establish  effluent  limitations 
for  any  pesticides  or  herbicides  for  two 
reasons.  One.  the  cost  associated  with 
monitoring  for  these  parameters  is  very 
high;  and  two.  EPA's  sampling  data  that 
has  shown  that  the  discharge 
concentrations  of  pesticides  and 
herbicides  are  generally  treated  by  the 
proposed  technology  options.  EPA  also 
does  not  propose  to  establish  effluent 
limitations  for  dioxins/furans.  although 
2.3.7.8  TCDD  and  2,3.7.8-TCDF  were 
detected  in  samples  collected  at  several 
barge  and  rail  facilities.  Based  on  an 
evaluation  of  the  sampling  data  from 
facilities  where  dioxins  were  detected. 
EPA  has  determined  that  the  detection 
of  2.3.7,8  TCDD  and  2.3.7.8-TCDF  were 
isolated,  site-specific  instances,  and  as  a 
general  rule  dioxins  should  not  be 
detected  in  wastewaters  from  this 


segment  of  the  industry.  Therefore, 
effluent  limitations  for  dioxins  are  not 
proposed  for  inclusion  in  this 
regulation. 

Although  the  wastewater  treatment 
systems  sampled  by  EPA  to  establish 
effluent  limitations  are  not  designed 
specifically  for  metals  control.  EPA 
believes  that  establishing  numeric 
Hmitations  for  metals  based  on  these 
technologies  is  still  appropriate.  Based 
on  an  evaluation  of  TECI  wastewater 
characterization  and  treatment 
performance  data,  EPA  has  concluded 
that  metals  present  in  TEQ  wastewater 
are  predominantly  associated  with 
solids  as  opposed  to  being  in  solution. 
Since  the  modeled  treatment  systems 
used  to  establish  effluent  limitations  are 
designed  for  solids  removal,  EPA 
believes  that  incidental  removals  of 
metals  will  occur,  and  therefore  effluent 
limitations  for  certain  metals  are 
justified. 

Finally.  EPA  conducted  a  pass- 
through  analysis  on  the  pollutants 
proposed  to  be  regulated  under  BPT  and 
BAT  to  determine  if  the  Agency  should 
establish  pretreatment  standards  for  any 
pollutant.  (The  pass-through  analysis  is 
not  applicable  to  conventional 
parameters  such  as  BOD5  and  TSS.)  EPA 
is  proposing  pretreatment  standards  for 
those  pollutants  which  the  Agency  has 
determined  to  pass  through  a  POTW. 

EPA  is  proposing  to  establish 
pretreatment  standards  for  existing 
facilities  and  new  sources  discharging 
wastewater  to  POTWs  in  the  following 
subcategories:  Truck/Chemical  and  Rail/ 
Chemical  Subcategories.  Additionally, 
EPA  is  proposing  to  estabhsh 
pretreatment  standards  for  new  sources 
discharging  wastewater  to  POTWs  in  the 
Barge/Chemical  &  Petroleum 
Subcategory. 

Based  on  the  pass-through  analysis. 
EPA  is  profKJsing  to  set  PSES  and  PSNS 
standards  in  the  Truck/Chemical 
Subcategory  for  Chromium,  Zinc.  COD. 
Bis  (2-ethylhexyl)  pthalate,  di-N-octyl 
phthalate.  N-Dodecane,  N-Hexadecane. 
Styrene,  and  1,2-dichlorobenzene. 
Based  on  the  pass-through  analysis.  EPA 
is  proposing  to  set  PSES  and  PSNS 
standards  in  the  Rail/Chemical 
Subcategory  for  SGT-HEM.  COD.  N- 
Hexadecane,  N-Tetradecane,  and 
Fluoranthene.  Based  on  the  pass- 
through  analysis,  EPA  is  proposing  to 
set  PSNS  standards  in  the  Barge/ 
Chemical  &  Petroleum  Subcategory  for 
SGT-HEM,  COD.  Cadmium.  Chromium. 
Copper.  Lead.  Nickel,  Zinc,  1- 
Methylphenanthrene,  Bis  (2-ethylhexyl) 
Phthalate.  Di-N-Octyl  Phthalate.  N- 
Decane,  N-Docesane,  N-Dodecane,  N- 
Eicosane.  N-Octadecane.  N-Tetracosane. 
N-Tetradecane,  P-Cymene,  and  Pyrene. 


EPA  solicits  comments  on  the 
appropriateness  of  the  pollutants 
selected  for  regulation,  including  the 
decision  to  establish  effluent  limitations 
for  metals  using  modeled  treatment 
systems  not  specifically  designed  for 
metals  control.  The  Agency  also  solicits 
data  which  will  support  or  refute  the 
ability  of  TEC  facilities  to  meet  the 
proposed  effluent  limitations  using  the 
modeled  treatment  systems. 

DC.  Costs  and  Pollutant  Reductions 
Achieved  by  Regulatory  Alternatives 

A.  Methodology  for  Estimating  Costs 

EPA  estimated  industry-wide 
comphance  costs  and  pollutant  loadings 
associated  with  the  effluent  limitations 
and  standards  proposed  today  using 
data  collected  through  survey  responses, 
site  visits,  and  sampling  episodes.  Cost 
estimates  for  each  regulatory  option  are 
summarized  in  Section  X  of  today's 
notice,  and  in  more  detail  in  the 
Technical  Development  Document. 

EPA  developed  industry-wide  costs 
and  loads  based  on  176  facility 
responses  to  the  Detailed  Questionnaire. 
The  statistical  methodology  for  this 
selection  is  further  explained  in  the 
Statistical  Support  Document.  EPA 
calculated  costs  and  loads  for 
questionnaire  recipients  and  then 
modeled  the  national  population  by 
using  statistically  calculated  survey 
weights. 

EPA  evaluated  each  of  the  176 
Detailed  Questionnaire  recipients  to 
determine  if  the  facility  would  be 
subject  to  the  proposed  limitations  and 
standards  and  would  therefore  incur 
costs  as  a  result  of  the  proposed 
regulation.  Eighty-three  facilities  were 
not  modeled  to  incur  costs  because: 

•  34  facilities  were  located  at 
industrial  sites  subject  to  other  Clean 
Water  Act  final  or  proposed  categorical 
standards  and  thus  would  not  be  subject 
to  the  limitations  and  standards  under 
the  proposed  approach  for  this 
guideline. 

•  49  facilities  indicated  that  they 
were  zero  or  alternative  dischargers  (i.e., 
did  not  discharge  their  TEC  generated 
wastewaters  either  directly  or  indirectly 
to  a  surface  water). 

Each  of  the  93  Detailed  Questionnaire 
recipients,  plus  four  direct  discharging 
facilities  which  did  not  receive  the 
questionnaire,  were  assessed  to 
determine  TEC  operations,  wastewater 
characteristics,  daily  flow  rates  (process 
flow  rates),  operating  schedules,  tank 
cleaning  production  (i.e.,  number  of 
tanks  cleaned),  and  wastewater 
treatment  technologies  currently  in 
place  at  the  site. 
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Facilities  that  did  not  have  the 
proposed  technology  option  already  in- 
place  were  projected  to  incur  costs  as  a 
result  of  compliance  with  this  guideline. 
A  facility  which  did  not  have  the 
technology  in-place  was  costed  for 
installing  and  maintaining  the 
technology. 

A  computer  cost  model  based  on 
vendor  quotes  and  validated  through 
Questiormaire  responses  was  used  to 
estimate  compliance  costs  for  each  of 
the  technology  options  after  taking  into 
account  treatment  in  place  and 
wastewater  flow  rates  for  each  facility. 
The  computer  cost  model  was 
programmed  with  technology-specific 
modules  which  calculated  the  costs  for 
various  combinations  of  technologies  as 
required  by  the  technology  options  and 
the  facilities'  wastewater  characteristics. 
The  model  calculated  the  following 
costs  for  each  facility:. 

•  Capital  costs  for  installed 
technologies. 

•  Operating  and  maintenance  (O&M) 
costs  for  installed  wastewater  treatment 
technologies;  including  labor,  electrical, 
and  chemical  usage  costs. 

•  Solids  handling  costs;  including 
capital,  O&M,  and  disposal. 

•  Monitoring  costs 
Additional  cost  factors  were 

developed  and  applied  to  the  capital 
costs  in  order  to  account  for  site  work, 
interface  piping,  general  contracting, 
engineering,  buildings,  site 
improvements,  legal/administrative 
fees,  interest,  contingency,  and  taxes 
and  insurance.  Other  direct  costs 
associated  with  compliance  included 
retrofit  costs  associated  with  integrating 
the  existing  on-site  treatment  with  new 
equipment  and  monitoring  costs. 

The  capital  costs  (equipment,  retrofit 
and  permit  modification)  were 
amortized  over  16  years  and  added  to 
the  O&M  costs  (equipment  and 
monitoring)  to  calculate  the  total  annual 
costs  incurred  by  each  facility  as  a  result 
of  complying  with  this  guideline.  The 
costs  associated  with  each  of  the  97 
facilities  in  the  cost  analysis  were  then 
modeled  to  represent  the  national 
population  by  using  statistically 
calculated  survey  weights. 

For  many  low-flow  facilities,  EPA 
concluded  that  contract  hauling 
wastewater  for  off-site  treatment  was  the 
most  cost  effective  option.  Where 
applicable.  EPA  calculated  costs  for 
hauling  wastewater  to  a  Centralized 
Waste  Treatment  facility  for  treatment 
in  lieu  of  installing  additional  treatment 
on-site. 

All  cost  models,  cost  factors,  and  cost 
assumptions  are  presented  in  detail  in 
the  Technical  Development  Document. 
The  Agency  solicits  comments  on  the 


cost  models  and  the  assumptions  used 
to  project  the  cost  of  compliance  to  the 
industry  as  a  result  of  today's  proposed 
regulation. 

B.  Methodology  for  Estimating  Pollutant 
Reductions 

The  proposed  BPT,  BCT,  BAT.  and 
PSES  limitations  will  control  the 
discharge  of  conventional,  priority 
toxic,  and  nonconventional  pollutants 
from  TEC  faciUties.  The  Agency 
developed  estimates  of  the  post- 
compliance  long-term  average  (LTA) 
production  normalized  mass  loadings  of 
pollutants  that  would  be  discharged 
from  TEC  facilities  within  each 
subcategory.  These  estimates  were 
calculated  using  the  long-term  average 
effluent  concentrations  of  specific 
pollutants  achieved  after 
implementation  of  the  proposed  BPT, 
BCT,  BAT,  and  PSES  technology  bases 
in  conjunction  with  the  subcategory- 
specific  regulatory  flow  per  tank 
cleaned.  Long-term  average  effluent 
concentrations  were  statistically  derived 
using  treatment  performance  data 
collected  during  EPA's  sampling 
program.  Development  of  these  long- 
term  average  effluent  concentrations  is 
discussed  in  more  detail  in  Section  Vin 
of  this  preamble  and  in  the  Statistical 
Support  Document.  The  subcategory- 
specific  regulatory  flows  were 
statistically  derived  based  on  facility 
flow  data  provided  in  response  to  the 
1994  TEC  industry  Detailed 
Questiormaire.  The  Statistical  Support 
Document  also  discusses  development 
of  subcategorv-specific  regulatory  flows. 

BPT,  BCT.  6at,  and  PSES  pollutant 
reductions  were  first  estimated  on  a  site- 
specific  basis  for  affected  facilities  that 
responded  to  the  Detailed  Questionnaire 
and  for  four  additional  affected  facilities 
identified  from  responses  to  the 
Screener  Questionnaire.  Site-specific 
pollutant  reductions  were  calculated  as 
the  difference  between  the  site-specific 
baseline  pollutant  loadings  (i.e., 
estimated  pollutant  loadings  currently 
discharged)  and  the  site-specific  post- 
compliance  pollutant  loadings  (i.e., 
estimated  pollutant  loadings  discharged 
after  implementation  of  the  regulation). 
The  site-specific  pollutant  reductions 
were  then  multiplied  by  statistically 
derived  survey  weighting  (scaling) 
factors  and  summed  to  represent 
pollutant  reductions  for  the  entire  TEC 
industry. 

Baseline  pollutant  loadings  (in  mass 
per  day)  represent  the  pollutant  loading 
currently  discharged  by  TEC  facilities 
after  accounting  for  removal  of 
pollutants  in  untreated  wastewater  by 
treatment  technologies  currently  in 
place.  To  estimate  the  site-specific 


baseline  pollutant  loadings,  EPA 
estimated  the  untreated  pollutant 
loadings  generated  by  TEC  facilities 
based  on  data  collected  during  EPA's 
TEC  industry  sampling  program.  For 
each  facility  sampled,  data  on  the 
facility  production  (i.e.,  number  of  tanks 
cleaned  per  day),  cargo  types  cleaned, 
TEC  wastewater  flow  rate,  operating 
hours  per  day,  and  operating  days  per 
year  were  collected.  These  data  were 
then  used  in  conjunction  with  the 
analytical  data  to  calculate  average 
untreated  pollutant  loadings  per  tank 
cleaned  for  each  TEC  industry 
subcategory.  Although  some  facilities 
provided  self-monitoring  data  in 
response  to  the  Detailed  Questionnaire, 
these  data  were  not  useable  for  the 
following  reasons:  (1)  Respondents 
provided  different  types  of  data  for  a 
nonstandard  set  of  pollutants,  (2)  the 
data  represented  samples  collected  at  a 
variety  of  treatment  system  influent  and 
effluent  points,  (3)  the  data  were 
provided  as  an  average  estimated  by  the 
facility  over  one  or  more  sampling  days, 
and/or  (4)  analytical  QA/QC  data  were 
not  provided. 

EPA  calculated  the  site-specific 
untreated  pollutant  loadings  (in  mass 
per  day)  by  multiplying  the  subcategory- 
specific  untreated  pollutant  loadings  per 
tank  cleaned  estimates  by  the  number  of 
tanks  cleaned  at  each  facility.  For 
facilities  with  production  in  multiple 
subcategories,  estimated  pollutant 
loadings  from  each  subcategory  were 
summed  to  estimate  the  site-specific 
untreated  pollutant  loadings. 
Additionally,  for  some  facilities, 
loadings  of  pollutants  in  incidental 
waste  streams  loadings  (such  as  bilge 
and  ballast  water)  were  estimated  from 
other  EPA  program  sampling  data  and 
other  sources.  These  incidental  stream 
pollutant  loadings  were  also  summed  to 
estimate  the  site-specific  untreated 
pollutant  loadings. 

The  site-specinc  untreated  pollutant 
loadings  were  converted  to  untreated 
wastewater  pollutant  concentrations  by 
dividing  by  the  facility  daily  wastewater 
discharge  flow  rate  (including  TEC 
wastewater  and  commingled  non-TEC 
wastewater  streams  not  easily 
segregated)  provided  in  responses  to  the 
Detailed  Questionnaire.  For  each  site, 
the  untreated  pollutant  wastewater 
concentrations  were  then  compared  to 
the  long-term  average  effluent 
concentrations  achieved  by  the 
treatment  technologies  currently  in 
place  (if  any).  The  lower  of  these 
concentrations  represents  the  site- 
specific  baseline  effluent  concentration. 
The  site-specific  baseUne  effluent 
concentrations  were  then  multiplied  by 
the  facility  daily  wastewater  discharge 
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flow  rate  (described  above)  to  determine 
the  site-specific  baseline  pollutant 
loadings. 

Post-compliance  pollutant  loadings 
(in  mass  per  day)  represent  the 
estimated  pollutant  loadings  that  will  be 
discharged  after  implementation  of  the 
regulation.  For  each  site,  the  baseline 
pollutant  effluent  concentrations 
(described  above)  were  compared  to  the 
long-term  average  effluent 
concentrations  achieved  by  the 
technology  bases  for  BPT,  BCT.  BAT,  or 
PSES.  The  lower  of  these  concentrations 
represents  the  site-specific  post- 
compliance  effluent  concentrations.  The 
site-specific  post-compliemce  pollutant 
effluent  concentrations  were  then 
multiplied  by  the  faciHty  daily 
wastewater  discharge  flow  rate  to 
determine  the  site-specific  post- 
compliance  pollutant  loadings. 

Finally,  pollutant  reductions  were 
calculated  at  each  facility  as  the 
difference  between  the  baseline 
pollutant  loadings  and  the  post- 
compliance  pollutant  loadings.  The 
pollutant  reductions  were  then 
multiplied  by  statistically  derived 
survey  weights  and  summed  to 
represent  pollutant  reductions  for  the 
entire  TEC  point  source  category. 

X.  Economic  Analysis 

A.  Introduction 

This  section  describes  the  costs, 
economic  impacts,  and  benefits 
associated  with  today's  proposal.  The 
economic  analysis  uses  the  engineering 
cost  estimates  (described  in  Section 
IX.A.)  to  analyze  the  economic  impacts 
of  various  technology  options.  EPA's 
economic  assessment  is  summarized 
here;  details  are  available  in  the 
"Economic  Analysis  of  Proposed 
Fluent  Limitations  Guidelines  and 
Standards  for  the  Transportation 
Equipment  Cleaning  Point  Source 
Category,"  hereinafter  referred  to  as  the 
EA,  which  is  included  in  the 
rulemaking  record.  The  EA  estimates 
the  economic  impacts  of  compliance 
costs  on  facilities,  firms,  employment, 
domestic  and  international  markets, 
inflation,  distribution,  environmental 
justice,  and  transportation  equipment 
cleaning  customers.  EPA  also  prepared 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  under  the  Regulatory 
Flexibility  Act  (RFA),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  which  estimates  the  impacts 
of  the  proposal  on  small  entities  (details 
in  the  EA).  In  addition,  a  cost- 
effectiveness  analysis  of  all  technology 
options  for  eleven  subcategories  is 
presented  in  the  "Cost-Effectiveness 


Analysis  of  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Transportation  Equipment 
Cleaning  Point  Source  Category," 
hereinafter  referred  to  as  the  CE 
document. 

B.  Economic  Impact  Methodology 

1.  Introduction 

The  TEQ  is  a  service  industry  with 
modest  capital  assets  in  comparison  to 
manufacturing  industries.  Many  of  the 
businesses  in  this  industry  are  single, 
stand  alone  facilities  in  which  the 
facility,  business  entity,  and  firm  are  the 
same.  There  are  some  multi-facility 
firms  or  business  entities  that  own 
several  tank  cleaning  facilities;  a  small 
number  of  firms  own  a  relatively  large 
number  of  facilities.  The  TECl  provides 
a  service  that  is  a  "derived  demand"  for 
overall  transportation  services.  As  the 
demand  for  transportation  services  in 
general  increases,  the  demand 
correspondingly  increases  for 
transportation  equipment  cleaning 
services. 

The  EA  consists  of  eight  major 
components:  (1)  an  assessment  of  the 
number  of  facilities  that  could  be 
affected  by  this  rule;  (2)  an  estimate  of 
the  annual  aggregate  cost  for  these 
facilities  to  comply  with  the  rule  using 
facility-level  capital  and  operating  and 
maintenance  (O&M)  costs;  (3)  an 
evaluation,  using  a  discounted  cash 
flow  (DCF)  model,  to  analyze 
compliance  cost  impacts  on  each  TECI 
facility's  cash  flow  (closure  analysis);  (4) 
an  evaluatioi;,  using  a  financial  model, 
of  compliance  costs  impacts  on  the 
financial  health  of  facilities  in  the 
industry  (financial  stress  analysis);  (5) 
an  evaluation  of  secondary  impacts  such 
as  those  on  employment,  markets, 
inflation,  distribution,  environmental 
justice  and  transportation  equipment 
cleaning  customers;  (6)  an  assessment  of 
the  potential  for  impact  on  new  sources 
(barrier-to-entry);  (7)  an  analysis  of  the 
effects  of  compliance  costs  on  small 
entities;  and  (8)  a  cost-benefit  analysis. 

All  costs  reported  in  this  notice  are 
expressed  in  1997  dollars,  with  the 
exception  of  cost-effectiveness  results, 
which,  by  convention,  are  reported  in 
1981  dollars.  The  primary  source  of  data 
for  the  economic  analysis  is  the  "1994 
Detailed  Questionnaire  for  the 
Transportation  Equipment  Cleaning 
Industry,  Part  B — Financial  and 
Economic  Information,"  hereinafter 
referred  to  as  the  Detailed  Questionnaire 
(the  section  308  survey  conducted  in 
April  1995;  see  Section  V.C).  Other 
sources  include  the  Bureau  of  the 
Census,  industry  trade  journals, 
preliminary  surveys  of  the  industry,  and 


the  "U.S.  Environmental  Protection 
Agency  Tank  and  Container  Cleaning 
Screener  Questionnaire."  All  costs  were 
inflated  to  1997  dollars  using  the 
Engineering  News  Record  Construction 
Cost  Index. 

2.  Methodology  Overview 

Central  to  the  EA  is  the  cost 
annualization  model,  which  uses 
facility-specific  capital,  operating  and 
maintenance  (O&M),  and  monitoring 
costs  data  described  in  Section  IX.A,  to 
determine  the  total  annualized 
compliance  costs.  The  total  annual  costs 
described  in  Section  IX.A  (and  in  the 
Technical  Development  Document)  are 
an  approximation  of  the  costs  of  the 
proposed  rule.  The  refinements  to 
annualization  described  below  provide 
a  more  accurate  basis  for  estimating 
financial  impacts  to  each  facility.  This 
model  uses  these  costs  and  facility 
specific  costs  of  capital  (discount  rate), 
or  if  not  available,  the  industry  average 
costs  of  capital,  over  a  16-year  analytic 
time  frame  to  generate  the  annual  cost 
of  compliance  for  each  technology.  EPA 
chose  the  16-year  time  frame  for 
analysis  based  on  the  depreciable  life 
for  equipment  of  this  type,  15  years 
according  Internal  Revenue  Service 
(IRS)  rules,  plus  approximately  one  year 
ior  purchasing  and  installing  the 
equipment.  The  model  generates  the 
annualized  cost  for  each  option  for  each 
facility  in  the  survey,  which  is  then 
used  in  the  facility  impact  analyses, 
discussed  below.  The  annualized 
compliance  costs  for  each  facility  are 
totaled  at  the  national  level  to  provide 
aggregate  annualized  costs  for  each 
technology  option. 

For  each  facility  in  the  transportation 
equipment  cleaning  industry,  EPA 
estimated  the  present  value  of  baseline 
cash  flow  using  three  forecasting 
methods.  EPA  used  three  different 
scenarios  to  help  address  the 
uncertainty  associated  with  predicting 
future  income  streams.  The  forecasts  are 
based  on  the  three  years  of  financial 
data  provided  by  each  facility  in  the 
Detailed  Questionnaire,  assuming  no- 
real-growth.  One  forecasting  method 
uses  1994  cash  flow  as  the  best 
predictor  of  future  cash  flow.  The 
second  method  uses  the  average  of  1992, 
1993,  and  1994  cash  fiow  as  the 
expected  cash  flow  for  each  year  over 
the  sixteen  year  project  Ufe.  The  third 
method  uses  the  variation  between 
1992, 1993.  and  1994  cash  flow  to 
mimic  business  cycle  fluctuations  in 
cash  flow  for  the  period  (see  EA, 
Appendix  C  for  details  on  cash  flow 
forecasting  methods). 

EPA  then  calculated  the  present  value 
of  the  stream  of  each  facility's  post-tax 
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compliance  costs  (including  the  initial 
capital  purchase  and  each  year's 
operating  and  maintenance  costs)  over 
the  sixteen  year  project  life  using  each 
of  the  three  forecasting  methods.  The 
present  value  of  compliance  costs  is 
adjusted  dowoiward  by  a  cost  pass 
through  factor  that  is  calculated  from 
EPA's  TECI  market  model  (see  the  EA, 
Appendix  B).  The  market  model  for  the 
TECI,  which  quantifies  the  impact  of  the 
proposed  effluent  guideline  on 
equilibrium  price  and  quantity  in  each 
TECI  subcategory  of  the  proposed  rule, 
shows  that  the  facilities  in  the  regulated 
subcategories  will  be  able  to  pass  some 
portion  of  the  compliance  costs  of  the 
proposed  rule  through  to  their 
customers.  The  market  model  calculates 
the  percentage  that  can  be  passed 
through  for  each  subcategory.  The 
adjusted  present  value  of  compliance 
costs  represents  the  estimated  change  in 
facility  cash  flow  caused  by  the 
proposed  regulation. 

For  each  of  the  subcategories  in  this 
industry,  the  estimated  change  in  the 
present  value  of  cash  flow  is  subtracted 
from  the  projected  present  value  of 
baseline  facility  cash  flow  to  estimate 
the  present  value  of  post  compliance 
cash  flow.  If  the  present  value  of  post 
compliance  cash  flow  is  negative  under 
two  of  the  three  forecasting  methods, 
EPA  considers  the  facility  likely  to  close 
(i.e.,  liquidate)  as  a  result  of  the 
regulation. 

In  the  firm  financial  stress  analysis, 
EPA  uses  the  annualized  costs  to 
estimate  changes  to  the  balance  sheets 
and  income  statements  for  each  firm. 
This  analysis  estimates  changes  in 
financial  information  of  each  firm  such 
as  earnings,  assets,  liabilities,  and 
working  capital  at  the  firm  level 
(accounting  for  multiple  facilities, 
where  applicable).  These 
postcompliance  financial  figures  are 
used  in  a  computerized  model  of 
financial  health  on  a  firm-by-firm  basis. 
The  model  uses  an  equation  known  as 
Altman's  Z",  which  was  developed 
using  empirical  data  to  characterize  the 
financial  health  of  firms,  specifically  for 
service  industries  such  as  the  TECI.  This 
model  calculates  one  value,  using 
financial  data  from  the  Detailed 
Questionnaire,  that  can  be  compared  to 
index  numbers  that  define  "good" 
financial  health,  "indeterminate" 
financial  health,  and  "poor"  financial 
health.  All  firms  whose  Altman's  Z" 
value  changes  such  that  the  firm  goes 
from  a  "good"  or  "indeterminate" 
baseline  category  to  a  "poor" 
postcompliance  category  are  classified 
as  likely  to  have  significant  difficulties 
raising  the  capital  needed  to  comply 
with  the  proposed  rule,  which  can 


indicate  the  likelihood  of  firm 
bankruptcy,  or  loss  of  financial 
independence.  To  complement  the 
Altman  Z"  financial  analysis,  EPA  uses 
two  financial  ratios:  the  current  ratio 
(c6mpares  current  assets  to  current 
liabilities)  and  the  times  interest  earned 
ratio  (compares  annual  interest 
obligations  to  annual  cash  flow).  In  most 
of  the  firm  analyses,  the  current  ratio 
and  the  time  interest  earned  ratio  tend 
to  verify  the  Altman  Z"  results. 

In  the  employment  analysis,  EPA  uses 
input-output  analysis  and  market 
analysis.  Using  input-output  analysis, 
EPA  conducts  a  national-level  analysis 
for  estimating  employment  changes 
(gains  and  losses)  throughout  the  U.S. 
economy  in  all  non-TECI  sectors  of  the 
economy.  In  this  analysis,  EPA  uses 
both  compliance  costs  and  employment 
losses  driven  by  facility  closures  to 
determine  a  range  of  possible  gross  and 
net  (losses  minus  gains)  impacts  at  the 
national  level.  Using  market  analysis, 
EPA's  estimates  market-determined 
production  losses  to  derive  an  estimate 
of  direct,  net  employment  losses  in  the 
transportation  equipment  cleaning 
industry  alone.  Market  analysis  is 
undertaken  to  determine  losses  within 
the  transportation  equipment  cleaning 
industry  alone;  while  closure  losses  can 
be  considered  the  immediate  impact  of 
the  proposed  rule  on  the  industry, 
production-driven  losses  might  be 
greater  or  less  than  closure  losses  over 
time,  as  equilibriiun  in  the  market  is 
attained.  Furthermore,  closure  losses  do 
not  account  for  the  fact  that  some 
portion  of  production  might  transfer 
wholly  or  in  part  to  operating  pollution 
control  equipment,  thus  accounting  for 
some  employment  gains  within  the 
industry. 

EPA  investigates  secondary  impacts 
qualitatively  and  quantitatively.  "These 
impacts  include  impacts  on 
international  markets,  impacts  on 
substitutes  for  transportation  equipment 
cleaning  services,  impacts  on  inflation, 
distributional  impacts,  and  impacts  on 
environmental  justice.  EPA  also 
investigates  the  impact  of  the  rule  on 
domestic  markets.  The  rule  will  affect 
domestic  markets  to  the  extent  that  zero 
discharge  or  excluded  facilities  have  a 
competitive  advantage  over  affected 
facilities. 

EPA  also  looks  at  impacts  on 
customers.  The  Agency  analyzed  the 
increase  in  prices  that  could  be 
anticipated  on  a  postcompliance  basis. 
For  the  long  term  price  equilibrium,  the 
Agency  determined  the  change  in  the 
number  of  tanks  that  would  be  cleaned. 
The  analysis  indicates  a  very  modest 
decrease  in  the  number  of  tanks 
cleaned.  In  many  instances,  this  will 


probably  occur  as  a  slight  decrease  in 
the  frequency  of  tank  cleanings.  In  other 
cases,  some  customers  could  decide  to 
buy  "dedicated"  tanks  which  would 
need  infreauent  or  no  cleaning. 

Another  Key  analysis  EPA  performs  is 
an  analysis  to  determine  impacts  on 
new  sources,  which  is  primarily  a 
"barrier-to-entry"  analysis  to  determine 
whether  the  costs  of  the  PSNS  or  NSPS 
would  prevept  a  new  source  from 
entering  the  market.  This  analysis  looks 
at  whether  new  transportation 
equipment  cleaning  facilities  would  be 
at  a  competitive  disadvantage  compared 
to  existing  sources.  Market  effects  and 
barrier-to-entry  results  associated  with 
zero  discharge  and  small  facility 
exclusion  (if  any)  also  are  qualitatively 
investigated. 

The  EA  also  includes  a  cost-benefit 
analysis.  This  analysis  looks  at  the 
social  costs  of  the  regulation  measured 
as  the  pretax  costs  of  compUance  plus 
government  administrative  costs  plus 
the  costs  of  administering 
unemployment  benefits  (if  any).  Total 
social  costs  are  compared  to  total  social 
benefits  in  the  analysis.  See  Section  XI 
of  this  notice  for  a  discussion  of  the 
benefit  analysis. 

EPA  soUcits  comment  on  the 
methodologies  described  above.  In 
particular,  the  Agency  requests 
comment  on  the  assumptions  used  in 
the  analyses.  Details  of  the 
methodologies  and  assumptions  a^ 
available  in  the  EA  and  the  CE 
documents. 

C.  Summary  of  Costs  and  Economic 
Impacts 

1.  Number  of  Facilities  Incurring  Costs 

EPA  estimated  that  there  are  1,239 
facilities  in  the  TEC  industry  not 
regulated  under  other  effluent 
guidelines.  Of  these,  547  facilities  are 
considered  2»ro  or  alternative 
discharging  facilities  and  are  not 
expected  to  incur  costs  to  comply  with 
the  TEC  effluent  guideline.  EPA 
estimates  that  there  are  approximately 
692  discharging  facilities  which  may 
incur  costs  to  comply  with  this  proposal 
and  upon  which  EPA  conducted  its 
analysis.  Not  all  of  these  facilities  are 
expected  to  incur  costs  because  EPA  is 
proposing  not  to  regulate  certain 
subcategories.  Of  the  1,239  facilities, 
437  facilities  meet  the  definition  of 
small  businesses.  Of  the  692  discharging 
facilities,  184  facilities  meet  the 
definition  of  small  businesses.  EPA  used 
the  Small  Business  Administration's 
(SBA)  definition  of  small  for  the  SIC 
codes  that  cover  the  TECI  to  develop  a 
small  business  definition  proposal. 
About  40  percent  of  the  TECI  facilities 
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have  an  SIC  code  that  uses  $5  million 
in  annual  revenue  as  the  criterion  for  a 
small  business. 

2.  Total  Costs  and  Impacts  of  the 
Proposed  Rule 

a.  Introduction. 

The  capital  investment  costs  for  all 
facilities  total  about  S66  million.  Total 
annualized  costs  of  the  proposed 
regulation  for  all  facilities  are  estimated 
to  be  about  $23.1  million,  which 
includes  about  $5  million  of  annualized 
capital  costs  and  $18  million  in  annual 
operation  and  maintenance  costs. 

The  total  annual  costs  are  estimated 
using  the  capital  investment,  annual 


operation  and  maintenance  costs,  and 
monitoring  costs.  Capital  costs  are 
annualized  by  spreading  them  over  the 
Ufe  of  the  project  (much  like  a  home 
mortgage).  These  annualized  capital 
costs  are  then  added  to  the  annual 
operation  and  maintenance  costs  and  to 
the  monitoring  costs.  The  result  is  the 
total  annualized  costs  for  each 
technology  option. 

Table  5  summarizes  the  total 
annualized  costs  for  direct  and  indirect 
discharger  requirements.  Table  6 
presents  additional  detail  on  the  costs 
for  direct  dischargers,  and  Table  7 


presents  a  similar  level  of  detail  for 
indirect  dischargers. 

Table  5.— Costs  of  Proposed  TEC 
Rule 


Rule 

Posttax 
annualized 

CX)StS 

($1997  thou- 
sand) 

PSES  

S2 1,470 

BPT/BAT  . 

"••• 

1.630 

Total. 

23.100 

Note:  Totals  may  not  sum  due  to  rounding. 


Table  6.— Costs  of  Implementing  BPT,  BCT,  and  BAT 

[In  thousands  of  1997  Posttax  doilara] 


Subcategory 


Total 

annualized 
costs 


Truck/Chemical  

Rail/Chemical  

Barge/Ctiemtcal  &  Petroleum 

Truck/Food 

Rail/Food 

Barge/Food 


$80 

40 

1,500 

0 

0 

0 


Table  7.— Costs  of  Implemei^ng  PSES 

[In  thousands  of  1997  Posttax  doNars] 


Sutx:ategory 


Total  capital 
investment 


Total 

annualized 

costs 


TrucK/Chemtcal 
Rail/ChefDical  .., 


$57,700 
$4,700 


$20,200 
$1,300 


When  final  guidelines  are 
promulgated,  a  facility  is  free  to  use  any 
combination  of  wastewater  treatment 
technologies  and  pollution  prevention 
strategies  at  the  facility  so  long  as  the 
numerical  discharge  limits  are  achieved. 
In  some  cases,  a  facility  might  choose 
flow  reduction  or  some  combination  of 
capital  investment  or  additional 
operation  and  maintenance 
expenditures  may  be  required.  In  its 
cost  estimates.  EPA  has  assumed  that  all 
of  the  facilities  in  the  TruckyChemical 
and  Rail/Chemical  Subcategories  and 
most  in  the  Barge/Chemical  &  Petroleum 
Subcategories  will  need  to  make  capital 
improvements  or  perhaps  modify 
operation  and  maintenance  practices. 
For  the  Food  subcategories,  all  existing 
facilities  which  responded  to  the 
screener  survey  questionnaire  indicated 
that  they  currently  have  in  place  the 
technology  that  the  Agency  has 
identified  as  the  basis  for  limitations. 
Therefore,  the  Agency  believes  that  they 


will  incur  no  costs  to  comply.  (See 
Section  Vm.B) 

b.  Impacts  From  PSES.  EPA  estimates 
that  the  total  compliance  costs  for  PSES 
will  be  approximately  $21.5  million  per 
year.  These  costs  include  compliance 
with  PSES  for  the  Truck/Chemical  and 
Rail/Chemical  Subcategories.  Total 
annual  compliance  costs  for  the  Truck/ 
Chemical  Subcategory  are  based  on 
technology  Option  II;  for  Rail/Chemical, 
on  technology  Option  I. 

EPA  estimates  that  the  proposed 
technology  options  would  result  in  no 
facility  closures.  However,  EPA  predicts 
that  the  proposed  PSES  may  cause  some 
financial  stress  on  29  facilities  and 
could  affect  the  capability  of  these 
facilities  to  raise  capital  needed  to 
purchase  and  install  pollution  control 
equipment.  All  of  these  facilities  are  in 
the  Truck/Chemical  Subcategory  and 
most  are  in-house  facilities.  This  impact 
does  not  mean  that  these  facilities  will 
close;  all  of  these  facilities  are 
economically  viable  and  are  thus 
considered  likely  to  be  of  interest  to 


other  firms  for  acquisition  and 
operation.  They  may  also  be  successful 
at  improving  their  Bnancial  health  and 
become  attractive  to  lenders  in  the 
future. 

Within  non-TEC  industries,  EPA's 
economic  analysis  indicates  that  some 
industries  that  provide  materials  and 
equipment  to  the  TEC  industry  may 
experience  revenue  increases  as  a  result 
of  the  proposed  regulation.  However, 
some  of  these  industries  could  incur 
revenue  losses.  EPA's  economic  analysis 
indicates  that  the  proposed  regulation 
would  result  in  net  losses  of  about  300 
to  500  jobs  in  these  industries  (i.e.,  non- 
TEC  industries).  These  impacts  were 
estimated  using  the  input-output 
methodology.  Details  of  this  analysis  are 
available  in  the  EA. 

Within  the  TEC  industry  itself,  EPA 
determined  that  many  financially 
healthy  facilities  might  actually 
experience  gains  in  production  (and 
thus  gains  in  output  and  employment). 
FinanciaUy  healthy  facilities  in  the  local 
market  area  might  expand  to  take  over 
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a  portion  of  production  from  a  facility 
having  financial  difficulties.  In  addition, 
some  employment  gains  are  anticipated 
for  installation  and  operation  of 
wastewater  treatment  facilities. 

EPA  determined  that  most  facility 
financial  stress  will  result  in  a 
maximum  change  in  a  community's 
unemployment  rate  of  no  more  than  0.5 
percent.  Because  the  methodology 
assumes  that  all  of  the  community 
impacts  would  occur  in  one  State,  the 
more  probable  impact  is  considerably 
lower.  Thus,  the  community  impact 
from  the  transportation  equipment 
cleaning  industry  regulation  is 
estimated  to  be  negligible.  EPA  solicits 
comments  on  whether  this  approach  is 
overly  conservative. 

EPA  expects  the  proposed  rule  to 
have  a  minimal  impact  on  international 
markets.  Domestic  markets  might 
initially  be  slightly  affected  by  the  rule, 
because  tank  cleaning  facilities  will 
absorb  a  portion  of  the  compliance  costs 
and  will  pass  a  portion  of  the  costs 
through  to  their  customers.  For  the 
portion  of  compliance  costs  passed 
through  to  cleaning  facilities'  customers, 
EPA's  market  model  estimates  that 
prices  will  increase  from  about  2.1 
percent  to  about  5.7  percent.  Output,  or 
the  number  of  tanks  cleaned,  will 
decrease  from  about  0.1  percent  to  about 
1.1  percent.  Because  tank  cleaning  is  an 
essential  service  and  is  a  very  small  part 
of  total  transportation  services  costs, 
customers  may  not  be  as  sensitive  to 
tank  cleaning  prices  as  they  are  to  larger 
cost  elements.  Customers  may  accept 
marginally  higher  tank  cleaning  prices  if 
the  whole  industry  is  subject  to  higher 
costs.  An  individual  facility  would  have 
difficulty  independently  increasing 
prices  in  the  absence  of  industry  wide 
price  increases. 

EPA  expects  the  proposed  rule  to 
have  minimal  impacts  on  infiation, 
insignificant  distributional  effects,  and 
no  major  impacts  on  enviroimiental 
justice. 

EPA  also  investigated  the  likelihood 
that  customers  mi^t  use  methods  other 
than  installing  additional  on-site 
wastewater  treatment  in  order  to  comply 
with  the  proposed  regulations. 
Substitution  possibilities,  of  operating 
on-site  facilities  or  purchasing 
dedicated  tanks,  are  associated  with 
potential  negative  impacts  on  customers 
that  might  deter  them  from  choosing 
these  potential  substitutes.  On-site  tank 
cleaning  capabilities  require  capital 
investment,  operation  and  maintenance, 
and  monitoring  costs.  The  decision  to 
build  an  on-site  tank  cleaning  capability 
is  more  likely  determined  by  non- 
pricing  factors  such  as  environmental 


liability,  tank  cleaning  quality  control, 
and  internal  management  controls. 

EPA's  analysis  does  not  indicate  that 
transportation  service  companies  (i.e., 
TEC  customers)  would  likely  decide  to 
build  a  tank  cleaning  facility  as  a  resuU 
of  EPA's  proposal.  Further,  because  of 
the  high  initial  costs  to  install 
equipment  on-site  ($1.0  million  to  $2.0 
million  for  a  tank  cleaning  facility)  and 
the  small  increase  in  price  of 
transportation  equipment  cleaning 
services  discussed  earUer,  on-site 
transportation  equipment  cleaning 
could  require  years  before  any  cost 
savings  might  be  realized.  Also,  EPA's 
market  model  provides  a  means  for 
estimating  price  increases  and 
reductions  in  quantity  demanded  for 
transportation  equipment  cleaning 
services  at  the  higher  price.  This 
analysis  shows  a  very  small  decrease  in 
the  number  of  tanks  cleaned  as  a  result 
of  the  proposed  rule,  from  about  0.1 
percent  to  about  1.1  percent  of  baseline 
production  across  the  subcategories. 
Given  the  disincentives  towards 
substitutes  indicated  above,  EPA  does 
not  expect  the  proposed  rule  to  cause 
many  customers  to  substitute  on-site 
facilities  for  transportation  equipment 
cleaning  services  or  to  substitute 
dedicated  tanks.  The  small  reduction  in 
production  is  more  likely  to  occur  from 
customers  delaying  cleaning  (rather 
than  cleaning  tanks  after  delivery  of 
every  load)  or  dropping  certain  services 
such  as  handling  toxic  wastes  heels. 
This  decline  in  production  is  negligible 
compared  to  the  approximate  10  to  20 
percent  per  year  revenue  growth  for  the 
industry  between  1992  and  1994, 
according  to  data  in  the  Detailed 
Questionnaire. 

c.  Impacts  From  BPT,  BCT,  BAT.  As 
described  in  Section  Vm.B  of  today's 
notice,  EPA  is  proposing  effluent 
limitations  based  on  BPT,  BCT,  and 
BAT  for  the  Truck/Chemical.  Rail/     . 
Chemical,  and  Barge/Chemical  & 
Petroleum  Subcategories.  The  proposed 
limitations  are  the  same  for  all  levels  of 
direct  discharge  requirements.  The 
summary  of  costs  and  economic  impacts 
is  presented  here  for  all  levels.  For  BPT 
and  BCT,  additional  information  on  cost 
and  removal  comparisons  is  presented 
in  the  Technical  Development 
Document. 

EPA  estimates  that  the  total  annual 
compliance  costs  for  BPT,  BCT,  and 
BAT  will  be  $1.6  miUion.  This  estimate 
includes  BPT,  BCT,  and  BAT  costs  for 
the  Truck/Chemical,  Rail/Chemical,  and 
Barge/Chemical  &  Petroleum 
Subcategories.  For  the  Food 
Subcategories,  although  EPA  is 
proposing  effluent  limitations  based  on 
BPT  and  BCT,  EPA  projects  no 


compliance  costs  because  all  facilities 
identified  by  EPA  were  determined  to 
already  have  the  proposed  treatment 
technology  in  place.  (See  Section 
VIIl.B).  EPA  based  its  analysis  on 
Option  II  for  the  Truck/Chemical 
Subcategory,  Option  I  for  the  Rail/ 
Chemical  Subcategory,  and  Option  I  for 
the  Barge/Chemical  &  Petroleum 
Subcategory.  EPA  based  its  analysis  for 
the  Truck  Food,  Rail  Food,  and  Barge 
Food  Subcategories  on  Option  II. 

As  explained  in  Section  X.b.l,  EPA 
used  economic  and  financial  data 
obtained  through  the  Detailed 
Questionnaire  to  evaluate  economic 
impacts  that  would  occur  as  a  result  of 
compliance  with  today's  proposal. 
Certain  segments  of  the  TEC  industry, 
especially  in  the  Truck/Chemical  and 
Rail/Chemical  Subcategories,  consist 
mainly  of  facilities  discharging  to  a 
POTW.  Due  to  the  limited  number  of 
direct  discharging  facilities  identified  by 
EPA  in  these  subcategories,  EPA  did  not 
obtain  detailed  economic  information 
from  direct  discharging  facilities. in  the 
Truck/Chemical  or  Rail/Chemical 
Subcategories.  EPA  is,  however,  aware 
of  at  least  three  Truck/Chemical 
facilities  and  one  Rail/Chemical  facility 
that  are  discharging  wastewater  directly 
to  surface  waters. 

For  the  economic  analysis  in  these 
subcategories,  EPA  relied  on  the 
economic  data  collected  for  the  indirect 
discharging  Truck/Chemical  facilities 
and  the  indirect  discharging  Rail/ 
Chemical  facilities.  EPA  assumed  that 
the  economic  profile  of  direct 
discharging  facilities  is  similar  to  that  of 
indirect  discharging  facilities.  EPA 
believes  this  is  a  reasonable  approach 
because  the  Agency  does  not  believe 
there  is  any  correlation  between  annual 
revenue  or  facility  employment  and  the 
method  that  a  facility  chooses  to 
discharge  its  wastewater.  Rather,  the 
decision  on  whether  to  discharge 
wastewater  directly  or  indirectly  is 
determined  by  such  considerations  as 
cost,  proximity  to  a  POTW,  permitting 
requirements,  and  wastewater  treatment 
technology  options. 

EPA  therefore  assumed  that  the  direct 
discharging  Truck/Chemical  and  Rail/ 
Chemical  facilities  were  similar  to 
indirect  discharging  facilities  in  terms  of 
annual  revenue,  facility  employment, 
and  the  number  of  tanks  cleaned. 
Information  on  each  of  these  indices 
vras  provided  to  EPA  by  the  four  direct 
discharging  facilities  in  the  Screener 
Questionnaire.  EPA  then  identified 
facihties  in  the  Detailed  Questionnaire 
database  which  were  similar  to  each  of 
the  direct  dischargers  in  terms  of 
revenue,  employment,  and  tanks 
cleaned.  EPA  then  simulated  the 
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financial  and  economic  profile  for  the 
direct  discharging  facilities  based  on 
data  provided  by  similar  indirect 
discharging  facilities  in  the  same 
subcategory.  Based  on  this  analysis. 
EPA  determined  that  implementation  of 
BPT  would  result  in  no  facility  closures, 
and  thus  no  revenue  losses  or 
employment  losses  are  expected  to 
occur.  The  Agency  solicits  data  and 
comment  on  the  assumptions  used  for 
the  economic  achievability  analysis  for 
the  Truck/Chemical  and  Rail/Chemical 
Subcategories. 

For  the  Barge/Chemical  &  Petroleum 
Subcategory,  EPA  estimated  total 
annualized  compliance  costs  for  the  14 
facilities  based  on  responses  to  the 
Detailed  Questionnaire.  EPA  has 
projected  no  facility  closures, 
employment  losses  or  revenue  losses  for 
these  facilities. 

In  addition  to  the  costs  of  the  effluent 
guideline  discussed  in  this  section,  the 
Barge/Chemical  4  Petroleum 
Subcategory  may  be  subject  to 
incremental  costs  under  new  Clean  Air 
Act  regulations.  For  these  facilities.  EPA 
has  reviewed  the  economic  analysis 
prepared  for  the  1995  Clean  Air  Act 
(CAA)  regulation  (National  Emission 
Standards  for  Shipbuilding  and  Ship 
Repair.  60  FR  64336).  EPA  identified 
only  one  Tank  Barge  and  Petroleum 
facility  that  overlaps  with  the  facilities 
covered  by  this  CAA  regulation.  In  the 
economic  analysis  for  today's  proposal, 
EPA  includes  a  sensitivity  analysis  and 
assumed  that  all  Tank  Barge  and 
Petroleimi  facilities  that  indicate  that 
they  f)erform  repair,  painting,  or  related 
activities  will  be  subject  to  the  CAA 
regulation.  EPA's  sensitivity  analysis  of 
the  CAA  incremental  costs  suggests 
little  or  no  change  in  economic  impacts 
for  the  Barge/Chemical  &  Petroleum 
facilities.  EPA  solicits  comment  on  the 
relevance  of  CAA  costs  to  comply  with 
this  proposal.  EPA  also  solicits  data  on 
the  magnitude  of  these  costs  and  on  the 
number  of  facilities  affected  by  today's 
proposal  which  are  in  ozone  non- 
attainment  areas. 

d.  Impacts  From  PSNS.  As  described 
in  Section  vm.B,  EPA  is  proposing 
PSNS  equivalent  to  PSES  for  the  Truck/ 
Chemical  and  Barge/Chemical  & 
Petroleum  Subcategories.  For  the  Rail/ 
Chemical  Subcategory,  EPA  is 
proposing  PSNS  based  on  a  more 
stringent  technology  control  option  than 
proposed  for  PSES.  For  Truck/Chemical, 
Option  II  was  selected,  for  Rail/ 
Chemical  Option  III  was  selected,  and 
for  Barge/Chemical  4  Petroleum.  Option 
n  was  selected. 

EPA  assesses  impacts  on  new  indirect 
sources  by  determining  whether  the 


proposed  rule  would  result  in  burier-to- 
entry  into  the  market.  EPA  has 
determined  that  overall  impacts  from 
the  proposed  TECI  effluent  guidelines 
on  new  sources  would  not  be  any  more 
severe  than  those  on  existing  sources. 
Generally,  the  costs  faced  by  new 
sources  will  be  the  same  as.  or  less  than, 
those  faced  by  existing  sources.  It  is 
typically  less  expensive  to  incorporate 
pollution  control  equipment  into  th^ 
design  at  a  new  plant  than  it  is  to  retrofit 
the  same  pollution  control  equipment  in 
an  existing  plant;  no  demolition  is 
required,  and  space  constraints,  which 
can  add  to  costs  if  specifically  designed 
equipment  must  be  ordered,  are  not  an 
issue  in  new  construction. 

For  the  Truck/Chemical  Subcategory, 
average  facility  assets  are  over  S2.8 
million.  In  its  economic  analysis,  EPA 
determined  that  the  average  facility 
compliance  capital  costs  for  this 
subcategory  would  be  $0.2  million.  The 
ratio  of  average  facility  compliance 
capital  costs  to  average  facility  assets 
would  be  approximately  seven  percent. 
EPA  concluded  that  the  capital  costs  to 
comply  with  the  standards  are  modest 
in  comparison  to  total  facility  costs  and 
would  not  pose  a  barrier-to-entry. 

For  the  Rail/Chemical  Subcategory, 
responses  to  the  Detailed  Questionnaire 
indicate  that  the  average  facility  assets 
total  about  $6.4  million.  For  this 
subcategory,  average  facility  compliance 
capital  costs  total  about  $0.1  million,  or 
about  two  percent  of  average  facility 
assets.  EPA  concluded  that  the  average 
aimual  incremental  facility  costs  are  low 
in  comparison  to  average  facility  assets 
and  that  PSNS  would  therefore  not  pose 
a  barrier-to-entry. 

EPA  also  exeimined  whether  there 
would  be  barrier-to-entry  for  new 
sources.  EPA  investigated  facilities  in 
the  Detailed  Questionnaire  that 
indicated  they  were  new  or  relatively 
new  at  the  time  of  the  survey.  Over  a 
three  year  period  (1992,  1993,  1994), 
according  to  the  Detailed  Questionnaire, 
about  60  facilities  began  transportation 
equipment  cleaning  operations, 
although  it  is  not  absolutely  clear  from 
the  data  whether  these  facilities  were 
actually  new  dischargers  or  were 
existing  dischargers  acquired  in  that 
year  by  a  different  firm.  Over  the  3-year 
period,  this  amounts  to  about  20  new 
sources  a  year,  or  about  three  percent  of 
the  nimiber  of  existing  facilities.  EPA 
believes  that  new  sources  are  replacing 
production  fi-om  closing  facilities  that 
exist  in  the  market  and  are  also  adding 
modest  additional  tank  cleaning 
capacity  in  the  TECI. 

EPA  concludes  that  new  small 
facilities  will  not  experience  a  barrier- 


to-entry  to  the  transportation  equipment 
cleaning  industry. 

e.  Impacts  From  NSPS.  As  described 
in  Section  VIII.B.  EPA  is  proposing 
NSPS  equivalent  to  BPT.  BCT.  and  BAT 
for  the  Truck/Chemical  and  Barge/ 
Chemical  &  Petroleum  Subcategories. 
For  the  Rail/Chemical  Subcategory.  EPA 
is  proposing  NSPS  based  on  a  more 
stringent  technology  control  option  than 
proposed  for  existing  sources.  EPA 
assesses  impacts  on  new  direct  sources 
by  determining  whether  the  proposed 
rule  would  result  in  barrier-to-entry  into 
the  market. 

For  the  Barge/Chemical  &  Petroleum 
Subcategory,  the  average  facility  assets 
for  a  barge  chemical  cleaning  facility  are 
about  $2.1  million.  The  average 
compliance  capital  cost  for  the  proposed 
regulation  for  a  barge  chemical  cleaning 
facility  is  about  $0.2  million  or  about  11 
percent  of  average  facility  assets.  This  is 
a  relatively  small  amount  of  average 
capital  assets.  This  percentage  is 
expected  to  be  lower  for  new  facilities, 
because  they  can  include  pollution 
control  equipment  in  the  design  of  new 
facilities. 

In  an  analysis  of  the  Detailed 
Questiormaire.  EPA  determined  that 
about  20  new  tank  cleaning  businesses 
were  established  per  year  during  1992, 
1993,  and  1994  timeframe.  Although 
EPA  has  not  determined  the  number  of 
new  facilities  that  are  direct  dischargers, 
the  Agency  assumes  that  the  number  of 
new  direct  discharging  facilities  is 
small.  EPA  concludes  this,  because  the 
number  of  existing  direct  dischargers  is 
small  (based  on  screener  data). 

Similar  to  PSNS,  EPA  concludes  that 
no  barrier-to-entry  exists  for  new  direct 
discharge  sources  to  construct,  operate, 
and  maintain  these  technologies. 

3.  Economic  Impacts  of  Accepted  and 
Rejected  Options 

The  options  selected  as  the  basis  for 
regulation  are  associated  with  no  facility 
closures;  29  indirect  discharge  facilities 
are  projected  to  experience  some 
financial  stress  (but  not  close)  and  thus 
possibly  lose  their  financial 
independence.  A  net  direct  total  of  no 
FTEs  would  be  lost  in  the  transportation 
equipment  cleaning  industry  (direct, 
production-driven  losses)  with  these 
options,  and  other  secondary  impacts 
(effects  on  trade,  inflation,  and 
customers)  would  be  negligible. 

As  discussed  in  section  VIII,  EPA 
considered  several  technology  options 
for  each  subcategory.  A  summary  of 
costs  and  impacts  for  all  BPT,  BCT, 
BAT,  NSPS.  PSES,  and  PSNS  options 
are  shown  in  Table  8. 
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Table  8.— Summary  of  Impacts  for  Proposed  BPT.  BAT,  NSPS.  PSES.  and  PSNS  Options 


Sutxategory 


Truck/Chemical  (Direct) 

Truck/Cbemical  (Indirect)  

Rail/Chemical  (Direct) 

Rail/Chemtcal  (Irxlirect)  

Barge/Chemical  &  Petroleum  (Direct)  . 

Barge/Chemical  &  Petroleum  (Indirect) 

Truck/Food  (Direct)  

Truck/Food  (Indirect)  

Rail/Food  (Direct)  

Rail/Food  (Indirect) 

Barge/Food  (Direct) 

Barge/Food  (Irxlirect)  

Truck/Hopper  (Indirect)  

Rail/Hopper  (Indirect)  „ „.. 

Barge/Hopper  (Direct) 

Barge/Hopper  (Indirect)  „ 

Truck/Petroleum  (Indirect)  ... . 

Rail/Petroleum  (Indirect) 


Optkxi 


Optkw  I 

Option  II  (Proposed  for  BPT.  BCT.  BAT, 

NSPS). 

Option  I  

Option  II  (Proposed  for  PSES.  PSNS) 

Optk)n  I  (Proposed  for  BPT.  BCT.  BAT)  .. 

Option  II  

Optkxi  III  (Proposed  for  NSPS) 

Option  I  (Proposed  for  PSES)  

Optkxi  II  

Optkxi  lir (Proposed  for  PSNS) 

Optkxi  I  (Proposed  for  BPT.  BCT.  BAT, 

NSPS). 

Optkxi  II  

Optkxi  I  

Optkxi  II  (Proposed  for  PSNS) 

Optkxi  III  

Optkxi  I. 

Optkxi  II  (Proposed  for  BPT,  BCT.  BAT. 

NSPS). 

Optkxi  I  ; 

Oistkxi  II ~ 

Optkxi  I. 

Optkxi  II  (Proposed  for  BPT.  BCT,  BAT, 

NSPS). 

Optkxi  I  ~ 

Optkxi  II 

Optkxi  I. 

Optkxi  II  (Proposed  for  BPT,  BCT.  BAT, 

N^S). 

Optkxi  I ~ 

Optkxi  II V 

Optkxi  I 

Optkxi  I 

Optkxi  I 

Option  I __.«............«..». 

^^poon  I  .■•■»•••••■■•••«••■••■■.••••••••••..••••••••••.•••»• 

Optkxi  I 


Posttax 

annualized 

costs 

(S  1997 
thousands) 


$78 
78 

13.200 

20.206 

39 

74 

89 

1.262 

1.953 

2.630 

1.508 

1.774 
122 
187 
215 


3.236 
8.022 


2,098 
6.218 


Facility  cto- 
sures 


19 

41 
334 

16 
411 

21 
536 

87 


Financial 
stress 


0 
0 

22 
29 

0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 


17 
17 


Emptoyment 


losses 


0 
0 

0 
0 
0 
0 
0 
0 
421 
421 
0 

0 
0 
0 
0 


0 
153 


0 
0 


0 
0 
38 
0 
0 
0 
0 
0 


4.  Small  Business  Analysis 

EPA  estimated  that  there  are  1,239 
TEC  facilities  not  regulated  by  other 
CWA  effluent  guidelines.  Of  these.  437 
facilities  meet  the  definition  of  small 
businesses.  There  are  692  TEC 
discharging  facilities  which  may  incur 
costs  to  comply  with  today's  proposal. 
Of  these,  184  facilities  meet  the 
definition  of  "small"  under  the  Small 
Business  Administration's  (SBA) 
definition  of  $5  million  in  annual 
revenue  for  many  of  the  SIC  codesthat 
cover  the  TECI.  The  184  small  facilities 
are  about  27  percent  of  the  discharging 
facilities  in  the  industry.  Not  all  of  these 
facilities  will  be  affected  by  today's 
proposal  because  EPA  is  not  proposing 
effluent  limitations  for  all  subcategories. 

EPA's  small  business  analysis  satisfies 
the  requirements  of  an  Initial  Regulatory 
Flexibility  Analysis  (as  required  by  the 
Regulatory  Flexibility  Act;  see  section 
XUI.B  of  today's  notice)  and  also 


documents  the  Agency's  findings  of 
economic  achievability  for  the  small 
business  segment  of  the  regulated 
community.  The  small  business 
analysis,  in  its  entirety,  is  in  Chapter  VI 
oftheEA. 

A  key  aspect  of  the  small  business 
analysis  was  an  attempt  to  identify  a 
means  to  minimize  economic  impacts 
for  small  businesses.  Among  the 
Agency's  considerations  was  an 
exclusion  for  small  facilities,  where  the 
exclusion  could  be  based  on  criteria 
such  as  the  number  of  tanks  cleaned, 
gallons  of  wastewater  generated  per  day, 
employment,  or  annual  revenues.  EPA 
evaluated  alternative  levels  for  each  of 
these  criteria  as  potential  bases  for 
excluding  small  businesses.  For  each 
potential  exclusion.  EPA  considered  the 
projected  economic  impacts,  both  in 
absolute  terms  and  in  relative  terms 
(i.e..  whether  the  impacts  were  higher, 
proportionately,  for  the  small 


businesses).  The  economic  impacts  that 
EPA  considered  for  small  facilities 
include  those  described  in  section 
X.B.2.  such  as  closures,  and  other 
impacts,  such  as  a  comparison  of 
compliance  cost  to  annual  revenues. 
EPA  projects  no  facility  closures  among 
small  businesses.  EPA  projects  that  14 
small  businesses  will  experience 
financial  stress. 

For  the  preliminary  comparison  of 
costs  to  revenues,  EPA  relied  on  a 
conservative  set  of  assumptions  such  as 
zero  cost  pass  through.  EPA  relied  on 
these  results  to  determine  whether  there 
might  be  any  potential  need  to  prepare 
an  IRFA.  Subsequently,  EPA  also 
compared  cost  to  revenue  using  other 
assumptions  from  the  market  model 
described  in  X.B.2.  All  of  these  results 
are  presented  in  the  IRFA.  Using  both 
sets  of  assumptions  related  to  cost  pass 
through,  EPA  estimates  that  either  75  or 
50  small  businesses  would  incur  costs 
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exceeding  one  percent  of  revenues,  and 
either  64  or  17  small  businesses  would 
incur  costs  exceeding  three  percent  of 
revenues. 

Small  facilities  are  not  concentrated 
in  any  one  market  area  and  the 
competitive  advantages,  if  those 
facilities  were  excluded,  might  be 
limited.  EPA's  analysis  shows  that  there 
is  a  very  slight  increase  in  tank  cleaning 
prices  as  a  result  of  the  proposed  rule. 
For  example,  the  price  per  tank  cleaned 
in  the  Truck/Chemical  Subcategory 
would  be  expected  to  increase  from 
$279  per  tank  cleaned  to  $295  per  tank 
cleaned,  a  5.7  percent  increase.  Based 
on  an  industry-wide  market  analysis 
that  includes  zero  discharge  facilities, 
with  this  increase  in  tank  cleaning 
prices,  the  number  of  tanks  cleaned  in 
the  Truck/Chemical  Subcategory  would 
decrease  from  about  770,000  tanks 
cleaned  to  about  762,000  tanks  cleaned, 
a  1.1  percent  decrease  in  the  number  of 
tanks  cleaned.  Because  tank  cleaning  is 
an  essential  service  and  is  a  very  small 
component  of  transportation  services, 
customers  do  not  appear  to  be  as 
sensitive  to  price  changes  as  they  would 
be  to  a  service  which  is  a  larger 
component  of  overall  transportation 
services;  therefore,  dischargers  subject 


to  the  proposed  rule  would  be  able  to 
compete  with  zero  discharge  facilities. 
The  analysis  suggests  that  an  exclusion 
from  the  rule  may  provide  small 
businesses  with  a  modest  comparative 
cost  and  price  advantage  over  facilities 
subject  to  the  regulation.  However,  that 
comparative  cost  advantage  may  be 
slight;  overall  price  changes  are 
projected  to  be  modest  and  small 
facilities  may  not  have  the  market 
power  of  larger  facilities. 

The  analysis  of  potential  small 
business  exclusions  also  includes  a 
comparison  of  economic  impacts  and 
pollutant  loadings:  this  type  of 
comparison  is  especially  helpful  for 
identifying  regulatory  alternatives  that 
would  provide  economic  relief  without 
removing  a  significant  portion  of  the 
pollutant  loading  or  other  benefit  of  the 
rule.  This  analysis  shows  that  small 
facilities  contribute  a  proportional 
amount  of  the  pollutant  loads 
discharged  into  surface  waters. 

EPA  evaluated  more  than  20  potential 
small  business  exclusions,  but  has  not 
identified  an  exclusion  consistent  with 
the  CWA  that  minimizes  the  economic 
impacts  while  still  preserving  the 
benefits  of  the  proposed  rule.  Hence,  no 
small  business  exclusion  is  incorporated 


into  today's  proposal.  EPA  solicits 
comments  on  a  small  business  exclusion 
that  would  minimize  the  impacts  on 
those  small  firms  for  which  projected 
compliance  costs  represent  a  significant 
share  of  costs  or  net  income,  or  more 
generally,  any  regulatory  alternative  that 
would  minimize  the  economic  impacts 
on  small  businesses. 

D.  Cost-Benefit  Analysis 

Table  9  presents  a  comparison  of  the 
costs  and  benefits  of  the  proposed 
transportation  equipment  cleaning 
industry  regulation.  The  proposed 
options  are  expected  to  have  a  total 
annual  social  cost  of  $37.5  million  in 
1997  dollars,  which  includes  a  $36.9 
million  in  pretax  compliance  costs,  $0.6 
million  in  administrative  costs,  and 
almost  zero  costs  for  administering 
unemployment  benefits.  Annual 
benefits  are  expected  to  range  from  $2.7 
million  to  $9.3  million  in  1997  dollars, 
which  includes  $1.8  million  to  $6.2 
million  for  recreational  benefits  and 
$0.9  million  to  $3.1  million  associated 
with  nonuse  values  benefits.  The 
derivation  of  annual  benefits  is 
discussed  in  Section  XI. 


Table  9.— Summary  of  the  Cost-Benefit  Analysis 


Category 


Costs  and 

benefits 

($  1997  mit- 

lions) 


Costs 

Compliance  Costs 

Administrative  Costs  _ 

Administrative  Costs  of  Unemployment 

Total  Social  Costs 

Bensflts 

Human  Healtti  Benefits 
Recreational  Benefits: 

Truck/Chemical  

Barge/Chemical  &  Petroleum  

^4onuse  Benefits 

Total  Monetized  Benefits  


$36.9 

0.6 
0.0-0.006 


37.5 


1.6-6.6 
0.2-0.6 
0.9-3.1 


2.7-9.3 


There  are  a  number  of  additional  use 
and  nonuse  benefits  associated  with  the 
proposed  standards  that  could  not  be 
monetized.  The  monetized  recreational 
benefits  were  estimated  only  for  fishing 
by  recreational  anglers,  although  there 
are  other  categories  of  recreational  and 
other  use  benefits  that  could  not  be 
monetized.  Examples  of  these  additional 
benefits  include:  reduced  noncancer 
health  effects,  enhanced  water- 
dependent  recreation  other  than  fishing. 


reduced  POTW  operating  and 
maintenance  costs,  and  reduced 
administrative  costs  at  the  local  level  to 
develop  and  defend  individually 
derived  local  limits  for  transportation 
equipment  cleaning  facilities.  There  are 
also  nonmonetized  benefits  that  are 
nonuse  values,  such  as  benefits  to 
wildlife,  threatened  or  endangered 
species,  and  biodiversity  benefits. 
Rather  than  attempt  the  difficult  task  of 
enumerating,  quantifying,  and 


monetizing  these  nonuse  benefits,  EPA 
calculated  nonuse  benefits  as  50  percent 
of  the  use  value  for  recreational  fishing. 
This  value  of  50  percent  is  a  reasonable 
approximation  of  the  total  nonuse  value 
for  a  population  compared  to  the  total 
use  value  for  that  population.  This 
approximation  should  be  applied  to  the 
total  use  value  for  the  affected 
population;  in  this  case,  all  of  the  direct 
uses  of  the  affected  reaches  (including 
fishing,  hiking,  and  boating).  However, 
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since  this  approximation  was  only 
applied  to  recreational  fishing  benefits 
for  recreational  anglers,  it  does  not  take 
into  account  non-use  values  for  non- 
anglers  or  for  the  uses  other  than  fishing 
by  anglers.  Therefore,  EPA  has 
estimated  only  a  portion  of  the  nonuse 
benefits  for  the  proposed  standards. 

E.  Cost-Effectiveness  Analysis 

In  addition  to  the  foregoing  analyses. 
EPA  has  conducted  cost-effectiveness 
analyses  for  the  multiple  options 
considered  for  each  of  the  subcategories 
in  the  transportation  equipment 
cleaning  industry.  The  methodologies, 
details,  and  results  of  these  analyses  are 
presented  in  the  report  "Cost 
Effectiveness  Analysis  for  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Transportation 
Equipment  Cleaning  Industry  Point 
Source  Category,"  which  is  included  in 
the  rulemaking  record.  The  CE  analysis 
evaluates  the  relative  efficiency  of 
technology  options  in  removing  toxic 
pollutants.  The  costs  evaluated  include 
the  pretax  direct  compliance  costs,  such 
as  capital  expenditures  and  O&M  costs, 
which  are  annualized  and  compared  to 
incremental  and  total  pollutant 
removals. 

Cost -effectiveness  results  are 
expressed  in  terms  of  the  incremental 
and  average  costs  per  "pound 
equivalent"  (PE)  removed.  PE  is  a 
measure  that  addresses  differences  in 
the  toxicity  of  pollutants  removed.  Total 
PEs  are  derived  by  taking  the  number  of 
pounds  of  a  pollutant  removed  and 
multiplying  this  number  by  a  toxic 
weighting  factor  (TWF).  EPA  calculates 
TWFs  for  priority  pollutants  and  some 
additional  nonconventional  pollutants 
using  ambient  water  quality  criteria  and 
toxicity  values.  The  TWFs  are  then 
standardized  by  relating  them  to  a 
particular  pollutant,  in  this  case, 
copper.  PEs  are  calculated  only  for 
pollutants  for  which  TWFs  have  been 
estimated,  thus  they  do  not  reflect 
potential  toxicity  for  some 
nonconventional  pollutants  and  any 
conventional  pollutants.  EPA  calculates 
incremental  cost-effectiveness  as  the 
ratio  of  the  incremental  annual  costs  to 
the  incremental  PE  removed  under  each 
option,  compared  to  the  previous 
option.  Average  cost-effectiveness  is 
calculated  for  each  option  as  the  ratio  of 
total  costs  to  total  PE  removed.  In  the 
case  of  pretreatment  standards,  EPA 
does  not  include  pollutant  removals  if 
those  pollutants  could  be  removed  at 
the  POTW,  but  only  includes  the 
removal  of  pollutants  that  would  pass 
through  the  POTW.  EPA  reports  annual 
costs  for  all  cost-effectiveness  analyses 
in  1981  dollars,  to  enable  limited 


comparisons  of  the  cost-effectiveness 
among  regulated  industries. 

EPA  calculated  cost-effectiveness 
ratios  for  the  technology  options  for 
each  of  the  five  regulated  subcategories. 
Detailed  results  are  presented  in  the  CE 
document.  EPA  estimates  that  the 
incremental  cost -effectiveness  of  the 
proposed  options  for  direct  dischargers 
is  about  $108  per  PE  removed;  for 
indirect  dischargers,  the  incremental 
cost  effectiveness  is  about  $185  per  PE 
removed. 

XI.  Water  Quality  Impacts  of  Proposed 
Regulations 

A.  Characterization  of  Pollutants 

EPA  evaluated  the  environmental 
benefits  of  controlling  the  discharges  of 
toxic  pollutants  from  facilities  in  three 
subcategories  of  the  Transportation 
Equipment  Cleaning  industry  to  surface 
waters  and  POTWs.  The  detailed 
assessment  can  be  found  in  the 
"Environmental  Assessment  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Transportation  Equipment  Cleaning 
Category".  EPA's  evaluation  was  done 
in  a  national  analysis  of  direct  and 
indirect  discharges.  Discharges  of  these 
pollutants  into  freshwater  and  estuarine 
ecosystems  may  alter  aquatic  habitats, 
adversely  affect  aquatic  biota,  and 
adversely  impact  human  health  through 
the  consumption  of  contaminated  fish 
and  water.  Furthermore,  EPA  evaluated 
whether  these  pollutants  being 
discharged  to  POTWs  by  TEC  facilities 
may  interfere  with  POTW  operations  in 
terms  of  inhibition  of  activated  sludge 
or  biological  treatment,  and  evaluated 
whether  they  may  cause  contamination 
of  sludges,  thereby  limiting  available 
methods  of  disposal.  Many  of  these 
pollutants  have  at  least  one  toxic  effect 
(human  health  carcinogen  or  systemic 
toxicant  or  aquatic  toxicant).  In 
addition,  many  of  these  pollutants 
bioaccumulate  in  aquatic  organisms  and 
persist  in  the  environment. 

The  Agency's  analysis  focused  on  the 
effects  of  toxic  pollutants  and  did  not 
evaluate  the  effects  of  three 
conventional  pollutants  and  five 
nonconventional  pollutants  including 
total  suspended  solids  (TSS),  five-day 
biochemical  oxygen  demand  (BODj 
chemical  oxygen  demand  (COD),  oil  and 
grease  (measured  as  hexane  extractable 
material),  total  dissolved  solids  (TDS), 
total  organic  carbon  (TOG),  and  total 
phenolic  compounds.  Although  the 
Agency  did  not  monetize  the  benefits 
associated  with  reductions  of  these  non- 
toxic parameters,  discharges  of  these 
parameters  can  have  adverse  effiects  on 
human  health  and  the  envirorunent.  For 


example,  habitat  degradation  can  result 
from  increased  suspended  particulate 
matter  that  reduces  light  penetration, 
and  thus  primary  productivity,  or  from 
accumulation  of  sludge  particles  that 
aher  benthic  spawning  grounds  and 
feeding  habitats.  Oil  and  grease, 
including  animal  fats  and  vegetable  oils, 
can  have  lethal  effects  on  fish  by  coating 
gill  surfaces  and  causing  asphyxia,  by 
depleting  oxygen  levels  due  to  excessive 
biological  oxygen  demand,  or  by 
reducing  stream  aeration  because  of 
surface  film.  Oil  and  grease  can  also 
have  detrimental  effects  on  water  fowl 
by  destroying  the  buoyancy  and 
insulation  of  their  feathers.  High  COD 
and  BOD5  levels  can  deplete  oxygen 
levels,  which  can  result  in  mortality  or 
other  adverse  effects  on  fish.  High  TOG 
levels  may  interfere  with  water  quality 
by  causing  taste  and  odor  problems  and 
mortality  in  fish.  The  environmental 
and  human  health  benefits  associated 
with  reducing  the  discharge  of  these 
parameters  are  generally  associated  with 
wastewater  discharged  directly  to 
surface  waters.  The  majority  of  facilities 
in  the  TEC  industry  discharge  to 
POTWs,  which  have  the  ability  to  treat 
and  control  many  of  these  parameters 
before  they  reach  surface  waters. 

B.  Truck/Chemical  Subcategory 

1.  Indirect  Dischargers 

EPA  evaluated  the  potential  effect  on 
aquatic  life  and  human  health  impacts 
of  a  representative  sample  of  40  indirect 
wastewater  dischargers  of  the  288 
facilities  in  the  TruckVChemical  indirect 
subcategory  to  receiving  waters  at 
current  levels  of  treatment  and  at 
proposed  pretreatment  levels.  These  40 
modeled  facilities  discharge  80  modeled 
pollutants  in  wastewater  to  35  POTWs, 
which  then  discharge  to  35  receiving 
streams.  EPA  predicted  steady-state  in- 
stream  pollutant  concentrations  after 
complete  immediate  mixing  with  no 
loss  from  the  system,  and  compared 
th^se  levels  to  EPA-published  water 
quality  criteria.  For  those  chemicals  for 
which  EPA  has  not  published  water 
quality  criteria,  concentrations  were 
compared  to  documented  toxic  effect 
levels  (i.e.,  lowest  reported  or  estimated 
toxic  concentration).  Nationwide 
criteria  guidance  were  used  as  the  most 
representative  value.  In  addition,  the 
potential  benefits  to  human  health  were 
evaluated  by  estimating  the  potential 
reduction  of  carcinogenic  risk  and 
systemic  effects  from  consuming 
contaminated  fish  and  drinking  water. 
Risks  were  also  estimated  for 
recreational  and  subsistence  anglers  and 
their  families  as  well  as  the  general 
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population.  Model  results  were  then 
extrapolated  to  the  national  level. 

At  the  national  level,  288  facilities 
discharge  wastewater  to  264  POTWs, 
which  then  discharge  into  264  receiving 
streams.  Current  loadings  (in  pounds)  of 
the  80  pollutants  evaluated  for  water 
quality  impacts  are  reduced  80  percent 
by  the  proposed  pretreatment  regulatory 
option.  EPA  projects  that  in-stream 
concentrations  of  one  pollutant  will 
exceed  human  health  criteria  (for  both 
water  and  organisms)  in  14  receiving 
streams  at  current  discharge  levels.  The 
proposed  pretreatment  regulatory  option 
eliminates  excursions  of  human  health 
criteria  in  all  14  streams.  EPA  also 
projects  49  receiving  streams  with  in- 
stream  concentrations  for  one  pollutant 
projected  to  exceed  chronic  aquatic  life 
criteria  or  toxic  effect  levels  at  current 
discharge  levels.  At  the  proposed 
pretreatment,  37  of  the  49  streams  still 
show  excursions  for  one  pollutant.  The 
remaining  12  streams  will  no  longer 
have  excursions  of  either  kind  under  the 
proposed  pretreatment.  Estimates  of  the 
increase  in  value  of  recreational  fishing 
to  anglers  as  a  result  of  this 
improvement  range  from  $  1.6  to*5.7 
million  annually  (1997  dollars).  In 
addition,  the  nonuse  value  (e.g.  option, 
existence,  and  bequest  value)  of  the 
improvement  is  estimated  to  range  from 
$  0.8  to  $2.9  million  (1997  dollars). 

The  excess  annual  cancer  cases  at 
current  pollutant  loadings  are  projected 
to  be  much  less  than  0.5  from  the 
ingestion  of  contaminated  fish  and 
drinking  water  by  all  populations 
evaluated  for  both  the  results  from  the 
representative  sample  and  those 
extrapolated  to  the  national  level.  A 
monetary  value  of  this  benefit  to  society 
is,  therefore,  not  projected.  The  risk  to 
develop  systemic  toxicant  effects  (non- 
cancer  adverse  health  effects  such  as 
reproductive  toxicity)  are  projected  for 
14,173  subsistence  anglers  in  39 
receiving  streams  for  one  pollutant  at 
current  discharge  levels.  The  risk  to 
develop  systemic  toxicant  effects  are 
projected  at  the  proposed  pretreatment 
for  3,492  subsistence  anglers  fishing  in 
16  receiving  streams  for  the  same 
pollutant,  reducing  the  exposed 
population  by  75  percent.  Monetary 
values  for  the  reduction  of  systemic 
toxic  effects  cannot  currently  be 
estimated. 

2.  POTWs 

EPA  also  evaluated  the  potential 
adverse  impacts  on  POTW  operations 
(inhibition  of  microbial  activity  during 
biological  treatment)  and  contamination 
of  sewage  sludge  at  the  35  modeled 
POTWs  that  receive  wastewater  from 
the  Truck/Chemical  Subcategory. 


Inhibition  of  POTW  operations 
(impairment  of  microbial  activity)  is 
estimated  by  comparing  predicted 
POTW  influent  concentrations  to 
available  inhibition  levels.  Inhibition 
values  were  obtained  from  Guidance 
Manual  for  Preventing  Interference  at 
POTWs  (U.S.  EPA,  1987)  and  CERCLA 
Site  Discharges  to  POTWs:  Guidance 
Manual  (U.S.  EPA,  1990).  Potential 
contamination  of  sewage  sludge 
(concentrations  of  pollutants  above  the 
levels  permitted  for  land  application) 
was  estimated  by  comparing  projected 
pollutant  concentrations  in  POTW 
sewage  sludge  to  available  EPA  criteria. 
The  Standards  for  the  Use  or  Disposal 
of  Sewage  Sludge  (40  CFR  Part  503) 
contain  limits  on  the  concentrations  of 
pollutants  in  sewage  sludge  that  is  used 
or  disposed.  For  the  purpose  of  this 
analysis,  contamination  is  defined  as 
the  concentration  of  a  pollutant  in 
sewage  sludge  at  or  above  the  limits 
presented  in  40  CFR  Part  503.  Model 
results  were  then  extrapolated  to  the 
national  level,  which  included  264 
POTWs. 

EPA  evaluated  pollutants  for  potential 
POTW  operation  Inhibition  and 
potential  sewage  sludge  contamination. 
At  current  discharge  levels,  EPA 
projects  no  inhibition  or  sludge 
contamination  problems  at  any  of  the 
POTWs  at  current  loadings.  Therefore, 
no  further  analysis  of  these  types  of 
impacts  was  performed. 

C.  Rail/Chemical  Subcategory 

1 .  Indirect  Dischargers 

EPA  evaluated  the  potential  effect  on 
aquatic  life  and  human  health  of  a 
representative  sample  of  12  indirect 
wastewater  dischargers  of  the  38 
facilities  in  the  Rail/Chemical 
Subcategory  to  receiving  waters  at 
current  levels  of  treatment  and  at 
proposed  pretreatment  levels.  These  12 
modeled  facilities  discharge  103 
modeled  pollutants  in  wastewater  to  11 
POTWs,  which  discharge  to  11  receiving 
streams.  EPA  predicted  steady-state  in- 
stream  pollutant  concentrations  after 
complete  immediate  mixing  with  no 
loss  from  the  system,  ahd  compared 
these  levels  to  EPA-published  water 
quaUty  criteria.  For  those  chemicals  for 
which  EPA  has  not  published  water 
quality  criteria,  concentrations  were 
compared  to  documented  toxic  effect 
levels  (i.e.,  lowest  reported  or  estimated 
toxic  concentration).  Nationwide 
criteria  guidance  were  used  as  the  most 
representative  value.  In  addition,  the 
potential  benefits  to  human  health  were 
evaluated  by  estimating  the  potential 
reduction  of  carcinogenic  risk  and 
systemic  effiects  bom  consiuning 


contaminated  fish  and  drinking  water. 
Risks  were  also  estimated  for 
recreational  and  subsistence  anglers  and 
their  families  as  well  as  the  general 
population.  Model  results  were  then 
extrapolated  to  the  national  level. 

At  the  national  level,  38  facilities 
discharge  wastewater  to  37  POTWs, 
which  then  discharge  into  37  receiving 
streams.  Current  loadings  (in  pounds)  of 
the  103  pollutants  evaluated  for  water 
quality  impacts  are  reduced  46  percent 
by  the  proposed  pretreatment  regulatory 
option.  EPA  projects  that  in-stream 
pollutant  concentrations  will  exceed 
human  health  criteria  (for  both  water 
and  organisms)  in  16  receiving  streams 
at  both  current  and  proposed 
pretreatment  discharge  levels.  Since  the 
proposed  pretreatment  is  not  expected 
to  eliminate  all  occurrences  of  pollutant 
concentrations  in  excess  of  human 
health  criteria  at  any  of  the  receiving 
streams,  no  increase  in  value  of 
recreational  fishing  to  anglers  is 
projected  as  a  result  of  this 
pretreatment.  EPA  projects  eight 
receiving  streams  with  in-stream 
concentrations  of  four  pollutants  to 
exceed  chronic  aquatic  life  criteria  or 
toxic  effect  levels  at  current  discharge 
levels.  Proposed  pretreatment  discharge  - 
levels  will  reduce  projected  excursions 
to  three  pollutants  in  six  receiving 
streams.  There  are  expected  to  be 
excursions  of  acute  aquatic  life  criteria 
or  toxic  effects  levels  by  one  pollutant 
in  six  receiving  streams.  All  of  these 
excursions  will  be  eliminated  by  the 
proposed  pretreatment  option. 

Tne  excess  annual  cancer  cases  at 
current  pollutant  loadings  are  projected 
to  be  much  less  than  0.5  from  the 
ingestion  of  contaminated  fish  and 
drinking  water  by  all  populations 
evaluated  for  both  the  results  from  the 
representative  sample  and  those 
extrapolated  to  the  national  level. 
Monetary  value  of  this  benefit  to  society 
is,  therefore,  not  projected.  No  systemic 
toxicant  effects  (non-cancer  adverse 
health  effects  such  as  reproductive 
toxicity)  are  projected  for  anglers  fishing 
the  receiving  streams  at  current 
discharge  levels.  Therefore,  no  further 
analysis  of  these  types  of  impacts  was 
performed. 

2.  POTWs 

EPA  also  evaluated  the  potential 
adverse  impacts  on  POTW  operations 
(inhibition  of  microbial  activity  during 
biological  treatment)  and  contamination 
of  sewage  sludge  at  the  11  modeled 
POTWs  that  receive  wastewater  from 
the  rail  chemical  indirect  subcategory. 
Model  results  were  then  extrapolated  to 
the  national  level,  which  included  37 
POTWs. 
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EPA  evaluated  pollutants  for  potential 
POTW  operation  inhibition  and 
potential  sewage  sludge  contamination 
through  wastewater  modeling.  At 
current  discharge  levels,  the  EPA  model 
projects  inhibition  problems  at  21  of  the 
POTWs,  caused  by  four  pollutants.  At 
the  proposed  pretreatment  regulatory 
option,  EPA  projects  continued 
inhibition  problems  at  13  POTWs. 
Inhibition  was  prevented  at  eight 
POTWs;  however,  the  EPA  is  currently 
unable  to  monetize  these  benefits.  The 
Agency  projects  sewage  sludge 
contamination  at  none  of  the  POTWs  at 
current  loadings.  Therefore,  no  further 
analysis  of  these  types  of  impacts  was 
performed. 

The  POTW  inhibition  values  used  in 
this  analysis  are  not,  in  general, 
regulatory  values.  EPA  based  these 
values  upon  engineering  and  health 
estimates  contained  in  guidance  or 
guidelines  published  by  EPA  and  other 
sources.  EPA  used  these  values  to 
determine  whether  the  pollutants 
interfere  with  POTW  operations.  The 
pretreatment  standards  proposed  today 
are  not  based  on  these  values;  rather, 
they  are  based  on  the  performance  of  the 
selected  technology  basis  for  each 
standard.  However,  the  values  used  in 
this  analysis  help  indicate  the  potential 
benefits  for  POTW  operations  that  may 
result  from  the  compliance  with 
proposed  pretreatment  discharge  levels. 

D.  Barge/Chemical  and  Petroleum 
Subcategory  * 

1,  Direct  Dischargers  ^ 

EPA  evaluated  the  potential  effect  on 
aquatic  life  and  human  health  of  a 
representative  sample  of  six  direct 
wastewater  dischargers  of  the  14 
facilities  in  the  Barge/Chemical  k 
Petroleum  Subcategory  to  receiving 
waters  at  current  levels  of  treatment  and 
at  proposed  pretreatment  levels.  These 
six  modeled  facilities  discharge  60 
modeled  pollutants  to  six  receiving 
streams.  EPA  predicted  steady-state  in- 
stream  pollutant  concentrations  after 
complete  immediate  mixing  with  no 
loss  from  the  system,  and  compared 
these  levels  to  EPA-published  water 
quality  criteria.  For  those  chemicals  for 
which  EPA  has  not  published  water 
quality  criteria,  concentrations  were 
compared  to  documented  toxic  effect 
levels  (i.e.,  lowest  reported  or  estimated 
toxic  concentration).  Nationwide 
criteria  guidance  were  used  as  the  most 
representative  value.  In  addition,  the 
potential  benefits  to  human  health  were 
evaluated  by  estimating  the  potential 
reduction  of  carcinogenic  risk  and 
systemic  effects  from  consuming 
contaminated  fish  and  drinking  water. 


Risks  were  also  estimated  for 
recreational  and  subsistence  anglers  and 
their  families  as  well  as  the  general 
population.  Model  results  were  then 
extrapolated  to  the  national  level. 

At  the  national  level.  14  facilities 
discharge  wastewater  directly  to  14 
receiving  streams.  Current  loadings  (in 
pounds)  of  the  60  pollutants  evaluated 
for  water  quality  impacts  are  reduced  95 
percent  by  the  proposed  BAT  regulatory 
option.  EPA  projects  that  in-stream 
concentrations  of  two  pollutants  will 
exceed  human  health  criteria  (for  both 
water  and  organisms)  in  six  receiving 
streams  at  current  discharge  levels.  The 
proposed  BAT  regulatory  option 
eliminates  excursions  of  human  health 
criteria  in  three  of  these  streams. 
Estimates  of  the  increase  in  value  of 
recreational  fishing  to  anglers  as  a  result 
of  this  improvement  range  from 
$169,000  to  $604,000  annually  (1997 
dollars).  In  addition,  the  nonuse  value 
(e.g.  option,  existence,  and  bequest 
value)  of  the  improvement  is  estimated 
to  range  from  $84,500  to  $302,000  (1997 
dollars). 

The  excess  annual  cancer  cases  at 
current  pollutant  loadings  are  projected 
to  be  much  less  than  0.5  from  the 
ingestion  of  contaminated  fish  and 
drinking  water  by  all  populations 
evaluated  for  both  the  results  from  the 
representative  sample  and  those 
extrapolated  to  the  national  level.  A 
monetary  value  of  this  benefit  to  society 
is,  therefore,  not  projected.  No  systemic 
toxicant  effects  (non-cancer  adverse 
health  effects  such  as  reproductive 
toxicity)  are  projected  for  anglers  fishing 
the  14  receiving  streams  at  current 
discharge  levels.  Therefore,  no  further 
analysis  of  these  types  of  impacts  was 
performed. 

2.  Indirect  Dischargers 

EPA  evaluated  the  potential  effect  on 
aquatic  life  and  human  health  of  a 
single  indirect  wastewater  discharger 
(there  was  only  one  facility  which 
received  the  Detailed  Questionnaire, 
although  several  additional  facilities 
were  identified  in  the  Screert 
Questionnaire)  to  receiving  waters  at 
current  levels  of  treatment  and  at 
proposed  pretreatment  levels.  This 
facility  discharges  60  modeled 
pollutants  in  wastewater  to  a  POTW, 
which  discharges  to  a  receiving  stream. 
EPA  predicted  steady-state  in-stream 
pollutant  concentrations  after  complete 
immediate  mixing  with  no  loss  from  the 
system,  and  compared  these  levels  to 
EPA-published  water  quality  criteria. 
For  those  chemicals  for  which  EPA  has 
not  published  water  quality  criteria, 
concentrations  were  compared  to 
documented  toxic  effect  levels  (i.e.. 


lowest  reported  or  estimated  toxic 
concentration).  Nationwide  criteria 
guidance  were  used  as  the  most 
representative  value.  In  addition,  the 
potential  benefits  to  human  health  were 
evaluated  by  estimating  the  potential 
reduction  of  carcinogenic  risk  and 
systemic  effects  from  consuming 
contaminated  fish  and  drinking  water. 
Risks  were  also  estimated  for 
recreational  and  subsistence  anglers  and 
their  families  as  well  as  the  general 
population.  Model  results  were  then 
extrapolated  to  the  national  level. 

EPA  projects  that  in-stream 
concentrations  of  none  of  the  pollutants 
will  exceed  human  health  criteria  (for 
both  water  and  organisms)  at  current 
discharge  levels.  EPA  also  projects  that 
no  receiving  streams  will  show  in- 
stream  concentrations  exceeding 
chronic  aquatic  life  criteria  or  toxic 
efi'ect  levels  at  current  discharge  levels. 
No  carcinogenic  effects  or  systemic 
toxicant  effects  (non-cancer  adverse 
health  effects  such  as  reproductive 
toxicity)  are  projected  for  drinking  water 
or  ingesting  fish  taken  from  the  single 
receiving  stream  at  current  discharge 
levels.  Therefore,  no  further  analysis  of 
these  types  of  impacts  was  performed. 

3.  POTWs 

EPA  also  evaluated  the  potential 
adverse  impacts  on  POTW  operations 
(inhibition  of  microbial  activity  during 
biological  treatment)  and  contamination 
of  sewage  sludge  at  the  one  POTW  that 
receives  wastewater  from  the  barge 
chemical  indirect  subcategory. 
Inhibition  of  POTW  operations 
(impairment  of  microbial  activity)  is 
estimated  by  comparing  predicted 
POTW  infiuent  concentrations  to 
available  inhibition  levels.  Model 
results  were  not  extrapolated  to  the 
national  level,  which  included  only  the 
single  POTW. 

EPA  evaluated  pollutants  for  potential 
POTW  operation  inhibition  and 
potential  sewage  sludge  contamination. 
At  current  discharge  levels,  EPA 
projects  no  inhibition  or  sludge 
contamination  problems  at  this  POTW. 
Therefore,  no  further  analysis  of  these 
tyjjes  of  impacts  was  performed. 

XII.  Non-Water  Quality  Impacts  of 
Proposed  Regulations 

As  required«by  sections  304(b)  and 
306  of  the  Clean  Water  Act,  EPA  has 
considered  the  non-water  quaUty 
environmental  impacts  associated  with 
the  treatment  technology  options  for  the 
transportation  equipment  cleaning 
industry.  Non-water  quality  impacts  are 
impacts  of  the  proposed  rule  on  the 
environment  that  are  not  directly 
associated  with  wastewater.  Non- water 
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quality  impacts  include  changes  in 
energy  consumption,  air  emissions,  and 
solid  waste  generation  of  oil  and  sludge. 
In  addition  to  these  non-water  quality 
impacts,  EPA  examined  the  impacts  of 
the  proposed  rule  on  noise  pollution, 
and  water  and  chemical  use.  Based  on 
these  analyses.  EPA  finds  the  relatively 
small  increase  in  non-water  quality 
impacts  resulting  from  the  proposed 
rule  to  be  acceptable. 

A.  Energy  Impacts 

Energy  impacts  resulting  from  the 
proposed  regulatory  options  include 
energy  requirements  to  operate 
wastewater  treatment  equipment  such 
as  aerators,  pumps,  and  mixers. 
However,  flow  reduction  technologies  (a 
component  of  the  regulatory  options) 
reduce  energy  requirements  by  reducing 
the  number  of  operating  hours  per  day 
and/or  operating  days  per  year  for 
wastewater  treatment  equipment 
currently  operated  by  the  TEC  industry. 
For  some  regulatory  options,  energy 
savings  resulting  from  flow  reduction 
exceed  requirements  for  operation  of 
additional  wastewater  treatment 
equipment,  resulting  in  a  net  energy 
savings  for  these  options. 

EPA  estimates  a  net  increase  in 
electricity  use  of  approximately  6 
million  kilowatt  hours  annually  for  the 
TEC  industry  as  a  result  of  the  proposed 
rule.  According  to  the  U.S.  Department 
of  Commerce,  the  total  U.S.  industrial 
electrical  energy  purchase  in  1990  was 
approximately  756  billion  kilowatt 
hours.  EPA's  proposed  options  would 
increase  U.S.  industrial  electrical  energy 
purchase  by  0.0008  percent.  Therefore, 
the  Agency  concludes  that  the  effluent 
pollutant  reduction  bene^ts  from  the 
proposed  technology  options  exceed  the 
potential  adverse  effects  from  the 
estimated  increase  in  energy 
consumption. 

B.  Air  Emission  Impacts 

TEC  facilities  generate  wastewater 
containing  significant  concentrations  of 
volatile  and  semivolatile  organic 
pollutants,  some  of  which  are  also  on 
the  list  of  Hazardous  Air  Pollutants 
(HAPs)  in  Title  3  of  the  Clean  Air  Act 
Amendments  of  1990.  These  waste 
streeims  pass  through  treatment  units 
open  to  the  atmosphere,  which  may 
result  in  the  volatilization T)f  organic 
pollutants  from  the  wastewater. 

Emissions  from  TEC  facilities  also 
occur  when  tanks  are  opened  and 
cleaned,  with  cleaning  typically 
performed  using  hot  water  or  cleaning 
solutions.  Prior  to  cleaning,  tanks  may 
be  opened  with  vapors  vented  through 
the  tank  hatch  and  air  vents  in  a  process 
called  gas  freeing.  At  some  facilities. 


tanks  used  to  transport  gases  or  volatile 
material  are  filled  to  capacity  with  water 
to  displace  vapors  to  the  atmosphere  or 
a  combustion  device.  Some  facilities 
also  perform  open  steaming  of  tanks. 

Otner  sources  of  emissions  at  TEC 
facilities  include  heated  cleaning 
solution  storage  tanks  as  well  as 
emissions  from  TEC  wastewater  as  it 
falls  onto  the  cleaning  bay  floor,  flows 
to  floor  drains  and  collection  sumps, 
and  conveys  to  wastewater  treatment. 

In  order  to  quantify  the  impact  of  the 
proposed  regulation  on  air  emissions, 
EPA  performed  a  model  analysis  to 
estimate  the  amount  of  organic 
pollutants  emitted  to  the  air.  EPA 
estimates  the  increase  of  air  emissions  at 
TEC  facilities  as  a  result  of  the  proposed 
wastewater  treatment  technology  to  be 
approximately  153,000  kilograms  per 
year  of  organic  pollutants  (volatile  and 
semivolatile  organics),  which  represents 
approximately  35  percent  of  the  total 
organic  pollutant  wastewater  load. 
EPA's  estimate  of  air  emissions  reflects 
the  increase  in  emissions  at  TEC 
facilities,  and  does  not  account  for 
baseline  air  emissions  that  are  currently 
being  released  to  the  atmosphere  at  the 
POTW. 

EPA's  model  analysis  was  performed 
based  on  the  most  stringent  regulatory 
options  considered  for  each  subcategory 
in  order  to  create  a  "worst  case 
scenario"  (i.e.,  the  more  treatment 
technologies  used,  the  more  chance  of 
volatilization  of  compounds  to  the  air). 
For  some  subcategories,  EPA  is  not 
proposing  the  most  stringent  regulatory 
option;  therefore,  for  these 
subcategories,  air  emission  impacts  are 
overestimated.  In  addition,  to  the  extent 
that  facilities  ciurently  operate 
treatment  in  place,  the  results 
overestimate  air  emission  impacts  from 
the  regulatory  options.  Additional 
details  concerning  EPA's  model  analysis 
to  estimate  air  emission  impacts  are 
included  in  "Estimated  Air  Emission 
Impacts  of  TEC  Industry  Regulatory 
Options"  in  the  rulemaking  record. 

Based  on  the  sources  of  air  emissions 
in  the  TEC  industry  and  limited  data 
concerning  air  pollutant  emissions  from 
TEC  operations  provided  in  response  to 
the  1994  Detailed  Questiormaire  (most 
facilities  did  not  provide  air  pollutant 
emissions  estimates),  EPA  estimates  that 
the  incremental  air  emissions  resulting 
from  the  proposed  regulatory  options 
are  a  small  percentage  of  air  emissions 
generated  by  TEC  operations.  For  these 
reasons,  air  emission  impacts  of  the 
regulatory  options  are  acceptable. 

C.  Solid  Waste  Impacts 

Solid  waste  impacts  resulting  from 
the  proposed  regulatory  options  include 


additional  solid  wastes  generated  by 
wastewater  treatment  technologies. 
These  solid  wastes  include  wastewater 
treatment  residuals,  including  sludge, 
waste  oil,  spent  activated  carbon,  and 
spent  organo-clay. 

Regulations  pursuant  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
require  companies/facilities  which 
generate  waste  (including  waste 
generated  from  the  cleaning  of  the 
interiors  of  tanks)  to  determine  if  they 
generate  a  hazardous  waste  (the 
applicable  regulations  are  found  in  40 
CFR  part  261).  This  determination  is 
made  by  answering  two  questions:  (1)  Is 
the  material  a  listed  hazardous  waste;  or 
(2)  is  the  material  hazardous  because  it 
exhibits  one  of  the  four  hazardous  waste 
characteristics  (ignitability,  corrosivity, 
reactivity  or  toxicity).  If  the  material  is 
determined  to  be  a  hazardous  waste,  the 
waste  must  be  managed  according  to  the 
regulations  found  in  40  CFR  parts  262- 
265, 268, 270,  271  and  124. 

1.  Wastewater  Treatment  Sludge 

Wastewater  treatment  sludge  is 
generated  in  two  forms:  dewatered 
sludge  (or  filter  cake)  generated  by  a 
filter  press  and/or  wet  sludge  generated 
by  treatment  units  such  as  oiL/water 
separators,  chemical  precipitation/ 
clarification,  coagulation/clarification, 
dissolved  air  flotation,  and  biological 
treatment.  Many  facilities  that  currently 
operate  wastewater  treatment  systems 
do  not  dewater  wastewater  treatment 
sludge.  Storage,  transportation,  and 
disposal  of  greater  volumes  of  un- 
dewatered  sludge  that  would  be 
generated  after  implementing  the  TEC 
industry  regulatory  options  is  less  cost- 
effective  than  dewatering  sludge  on  site 
and  disposing  of  the  greatly  reduced 
volume  of  resulting  filter  cake. 
However,  in  estimating  costs  for  today's 
proposal,  EPA  has  included  the  costs  for 
TEC  facilities  to  install  sludge 
dewatering  equipment  to  handle 
increases  in  sludge  generation.  For  these 
reasons,  EPA  estimates  net  decreases  in 
the  volume  of  wet  sludge  generated  by 
the  industry  and  net  increases  in  the 
volume  of  dry  sludge  generated  by  the 
industry. 

EPA  estimates  that  the  proposed  rule 
will  result  in  a  decrease  in  wet  sludge 
generation  of  approximately  17  million 
gallons  per  year,  which  represents  an 
estimated  90  percent  decrease  from 
ciurent  wet  sludge  generation.  In 
addition,  EPA  estimates  that  the 
proposed  rule  will  result  in  an  increase 
in  dewatered  sludge  generation  of 
approximately  33  thousand  cubic  yards 
per  year,  which  represents  an  estimated 
170  percent  increase  from  ciurent 
dewatered  sludge  generation. 
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Compliance  cost  estimates  for  the  TEC 
industry  regulatory  options  are  based  on 
disposal  of  wastewater  treatment  sludge 
in  nonhazardous  waste  landfills.  EPA 
sampling  of  sludge  using  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  test  verified  the  sludge  as  non- 
hazardous.  Such  landfills  are  subject  to 
RCRA  Subtitle  D  standards  found  in  40 
CFR  parts  257  or  258. 

The  Agency  concludes  that  the 
effluent  benefits  and  the  reductions  in 
wet  sludge  generation  from  the 
proposed  technology  options  exceed  the 
potential  adverse  effects  from  the 
estimated  increase  in  wastewater 
treatment  sludge  generation. 

2.  Waste  Oil 

EPA  estimates  that  compliance  with 
the  proposed  regulation  will  result  in  an 
increase  in  waste  oil  generation  at  TEC 
sites  based  on  removal  of  oil  from 
wastewater  via  oil/water  separation. 
EPA  estimates  that  this  increase  in 
waste  oil  generation  will  be 
approximately  1.5  million  gallons  per 
year,  which  represents  an  estimated  122 
percent  increase  from  current  waste  oil 
generation.  EPA  assumes,  based  on 
responses  to  the  detailed  questionnaire, 
that  waste  oil  disposal  will  be  via  oil 
reclamation  or  fuels  blending  on  or  off 
site.  Therefore,  the  Agency  does  not 
estimate  any  adverse  effects  from 
increased  waste  oil  generation. 

3.  Spent  Activated  Carbon 

Spent  activated  carbon  is  generated  by 
the  following  regulatory  options: 

•  Truck/Chemical  Subcategory — BPT 
Option  II. 

•  Truck/Chemical  Subcategory — 
PSES  Option  n. 

•  Rail/Chemical  Subcategory — BPT 
Option  III. 

•  RaiL/Chemical  Subcategory — PSES 
Option  ni. 

•  Truck/Petroleum  Subcategory — 
PSES  Option  n. 

•  Rail/Petroleum  Subcategory — PSES 
Option  II. 

Treatment  of  TEC  wastewater  via 
these  technology  options  will  generate 
8,470  tons  annually  of  spent  activated 
carbon.  EPA  assumes  that  the  spent 
activated  carbon  will  be  sent  off  site  for 
regeneration  rather  than  disposed  of  as 
a  waste.  Possible  air  emissions  during 
regeneration  are  minimal.  Therefore,  the 
Agency  does  not  estimate  any  adverse 
effects  from  activated  carbon  treatment 
technologies. 

4.  Spent  Organo-Clay 

Spent  organo-clay  is  generated  by  the 
following  options: 

•  Rail/Chemical  Subcategory — BPT 
Option  in. 


•  Rail/Chemical  Subcategory— PSES 
Option  III. 

Treatment  of  TEC  wastewater  via 
these  technology  options  will  generate 
118  tons  annually  of  spent  organo-clay. 
EPA  assumes  that  the  spent  organo-clay 
will  be  disposed  as  a  non-hazardous 
waste.  The  Agency  concludes  that  the 
effluent  benefits  from  the  proposed 
technology  options  exceed  any  potential 
adverse  effects  from  the  generation  and 
disposal  of  spent  organo-clay. 

Xni.  Related  Acts  of  Congress, 
Executive  Orders,  and  Agency 
Initiatives 

A.  Summary  of  Public  Participation 

During  all  phases  of  developing  the 
proposed  rule,  EPA  sought  to  maintain 
communications  with  the  regulated 
community  and  other  interested  parties. 
The  Agency  met  with  representatives 
from  the  industry,  the  National  Tank 
Truck  Carriers  (NTTC),  the  Railway 
F'rogress  Institute,  and  the  National 
Shipyard  Association  (formerly  the 
American  Waterways  Shipyard 
Conference).  In  addition,  NTTC  and  the 
National  Shipyard  Association  set  up 
the  earliest  site  visits  for  EPA  staff  at 
TECI  facilities.  All  three  trade 
associations  provided  comments  and 
suggestions  on  the  industry  screener 
and  detailed  questionnaires  prior  to 
distribution  to  the  industry.  EPA  also 
attended  six  NTTC  conferences  in 
between  1994  and  1997  to  provide 
information  on  the  progress  of  the  rule 
to  the  industry,  to  provide  assistance  to 
the  industry  in  completing  the  detailed 
questionnaire,  and  to  obtain  information 
related  to  industry  trends. 

Because  most  (approximately  95 
percent)  of  the  facilities  in  the  TECI  are 
indirect  dischargers,  the  Agency  has 
made  a  concerted  effort  to  consult  with 
State  and  local  entities  that  will  be 
responsible  for  implementing  the 
regulation.  EPA  has  spoken  with 
pretreatment  coordinators  from  around 
the  nation  and  discussed  the  technology 
options  with  these  pretreatment 
coordinators. 

In  addition,  on  May  8, 1997,  EPA 
sponsored  a  public  meeting,  where  the 
Agency  presented  information  about  the 
content  and  the  status  of  the  proposed 
regulation.  The  meeting  was  announced 
in  the  Federal  Register,  and  agendas 
and  meeting  materials  were  distributed 
at  the  meeting.  The  public  meeting  also 
gave  interested  parties  an  opportunity  to 
provide  information,  data,  and  ideas  on 
key  issues  to  the  Agency.  EPA's  intent 
in  conducting  the  public  meeting  was  to 
elicit  input  that  would  improve  the 
quality  of  the  proposed  regulation.  At 
the  public  meeting  the  Agency  clarified 


that  the  public  meeting  would  not 
replace  the  noUce  and  comment 
process,  nor  would  the  meeting  become 
a  mechanism  for  a  negotiated 
rulemaking.  While  EPA  promised  to 
accept  information  and  data  at  the 
meeting  and  make  good  faith  efforts  to 
review  all  information  and  address  all 
issues  discussed  at  the  meeting,  EPA 
could  not  commit  to  fully  assessing  and 
incorporating  all  comments  into  the 
proposal.  EPA  will  assess  all  comments 
and  data  received  at  the  public  meeting 
prior  to  promulgation. 

B.  Regulatory  Flexibility  Act  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq..  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  generally  is  required  to  conduct  an 
initial  regulatory  flexibility  analysis 
(IRFA)  describing  the  impact  of  the 
proposed  rule  on  small  entities.  Under 
section  605(b)  of  the  RFA.  if  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  EPA  is  not  required  to  prepare 
an  IRFA. 

Based  on  its  preUminary  assessment 
of  the  economic  impact  of  regulatory 
options  being  considered  for  the 
proposed  rule,  EPA  had  concluded  that 
the  proposal  might  significantly  affect  a 
substantial  number  of  small  entities. 
Accordingly,  EPA  prepared  an  IRFA 
pursuant  to  section  603(b)  of  the  RFA 
addressing: 

•  The  need  for,  objectives  of,  and 
legal  basis  for  the  rule; 

•  A  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  rule  would 

•  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule,  including  an 
estimate  of  the  classes  of  small  entities 
that  would  be  subject  to  the 
requirements  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record; 

•  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  rule; 

•  A  description  of^any  significant 
regulatory  alternatives  to  the  proposed 
rule  which  accomplish  the  stated 
objectives  of  applicable  statutes  and 
which  minimize  any  significant 
economic  impart  of  the  proposed  rule 
on  small  entities.  Consistent  with  the 
stated  objectives  of  the  CWA,  the 
analysis  discusses  significant 
alternatives  such  as — 
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(1)  Establishing  differing  compliance 
or  reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities; 

(2)  Clariflcation,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities; 

(3)  The  use  of  performance  rather  than 
design  standards;  and 

(4)  An  exclusion  from  coverage  of  the 
rule,  or  any  part  thereof,  for  such  small 
entities. 

The  IRFA  is  presented  in  Chapter  VI 
of  the  EA  and  summarized  in  Section 
X.C.4  of  this  notice.  EPA's  analysis 
indicates  that  no  small  businesses 
would  close  as  a  result  of  the  proposed 
effluent  guideline.  Using  two  sets  of 
assumptions  related  to  the  ability  of  a 
business  to  pass  the  additional  costs  to 
customers.  EPA  projects  that  either  75 
or  50  small  businesses  would  incur 
costs  exceeding  one  percent  of  revenues 
and  64  or  17  small  businesses  would 
incur  costs  exceeding  three  percent  of 
revenues.  Based  on  the  data  presented 
in  the  IRFA.  EPA  now  believes  that  the 
proposal,  if  promulgated,  may  not  have 
a  signiRcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  there  is  a  possibility, 
after  evaluation  of  comments  and  data 
received  in  response  to  today's 
proposal,  that  the  Agency  may  not  be 
required  to  prepare  a  final  regulatory 
flexibility  analysis. 

Nonetheless.  EPA  convened  a  Small 
Business  Advocacy  Review  (SBAR) 
Panel  on  July  17, 1997,  in  compliance 
with  the  RFA.  as  amended  by  SBREFA. 
The  Panel  was  comprised  of 
representatives  from  three  federal 
agencies:  EPA.  the  Small  Business 
Administration,  and  the  Office  of 
Management  and  Budget.  The  Panel 
reviewed  materials  EPA  prepared  in 
connection  with  the  IRFA,  and  collected 
the  advice  and  recommendations  of 
small  entity  representatives.  For  this 
proposed  rule,  the  small  entity 
representatives  included  trade 
association  officials  from  the  National 
Tank  Truck  Carriers.  Railway  Progress 
Institute.  Short  Line  Railroad 
Association.  National  Shipyard 
Association,  The  Association  of 
Container  Reconditioners  and  National 
Oil  Recovery  Association.  The  Panel 
prepared  a  report  (available  in  the 
public  docket  for  this  rulemaking]  that 
summarizes  its  outreach  to  small 
entities  and  the  comments  submitted  by 
the  small  entity  representatives.  The 
Panel's  report  also  presents  their 
findings  on  issues  related  to  the 
elements  of  an  IRFA  and 
recommendations  regarding  the 
rulemaking. 


In  addition  to  the  activities  discussed 
in  Xni.A,  EPA  and  the  other  members 
of  the  Panel  sought  to  gather  small 
business  advice  and  recommendations 
by  meeting  and  consulting  with  the 
small  entity  representatives  listed 
above.  On  July  2,  1997,  EPA  convened 
a  meeting  for  the  small  entity 
representatives  to  describe  EPA's 
regulatory  process  and  alternative 
technology  options  for  the  TEC  effluent 
guideline.  While  the  Panel  was  in 
session,  they  met  with  the  small  entity 
representatives,  provided  more  than  200 
pages  of  analysis  results  and 
background  information  to  the  small 
entity  representatives,  and  carefully, 
reviewed  the  written  comments 
submitted  by  the  small  entity 
representatives. 

Some  of  the  key  issues  discussed  by 
the  Panel  and  the  small  entity 
representatives  were  potential 
exclusions  for  small  businesses.  EPA, 
through  extensive  analysis  and 
documentation  for  the  Panel  members 
and  the  small  entity  representatives, 
supported  this  effort  to  identify 
regulatory  alternatives  that  would 
minimize  the  economic  impacts  on 
small  businesses  while  preserving  the 
environmental  benefits  associated  with 
the  treatment  technologies.  EPA 
evaluated  alternative  breakpoints  in  four 
variables  (flow,  employment,  aimual 
revenue,  and  number  of  tanks  cleaned) 
to  determine  possible  exclusions  for 
small  entities.  For  numerous  potential 
exclusion  scenarios,  EPA  provided 
comparisons  of  financial  characteristics, 
economic  impacts,  and  pollutant 
loadings.  The  Agency  also  provided 
background  information  on  the 
engineering  models,  compliance  cost 
calculations,  pollutant  loadings 
estimations,  financial  models,  and 
economic  impact  methodologies.  Thus. 
EPA  provided  to  the  Panel  and  the  small 
entity  representatives  a  thorough 
description  of  the  data  and  techniques, 
thereby  facilitating  the  Panel's  task  to 
prepare  and  submit  recommendations  to 
EPA's  Administrator. 

Throughout  this  notice  the  Agency 
has  discussed  issues  raised  by  the  Panel 
and  the  small  entity  representatives,  and 
has  attempted  to  address  the 
recommendations  made  to  EPA's 
Administrator.  Specifically,  as 
recommended  by  the  Panel.  EPA  has 
solicited  data  and  comment  on  the 
following:  the  population  of  affected 
facilities;  the  cost  models  and 
assumptions;  alternative  treatment 
technologies  not  considered  by  EPA;  the 
subcategorization  approach,  and 
specifically  on  an  alternative  regulatory 
approach  that  would  establish  a 
separate  subcategory  for  any  facility 


which  accepts  tanks  containing 
pesticide-containing  cargos;  the  cost- 
effectiveness  of  removing  non-pesticide 
chemicals,  and  information  on  the 
impacts  to  receiving  streams  and 
POTWs  by  non-pesticide  pollutants: 
approaches  for  minimizing  the 
regulatory  impacts  for  small  facilities; 
pollutant  loads  associated  with  IBC 
cleaning  wastewater;  the  economic 
methodologies  and  assumptions;  and 
the  burdens  associated  with  compliance 
of  the  Clean  Air  Act  for  barge  facilities. 

Additionally,  as  recommended  by  the 
Panel,  EPA  has  included  a  clear 
discussion  on  the  following:  the 
monitoring  ft«quency  used  in 
determining  limits  and  associated  costs 
of  compliance;  a  discussion  of  the  costs, 
impacts,  and  the  technology  options 
considered  for  proposal;  and  the  reasons 
for  the  apparent  discrepancy  in  the 
levels  of  treatment  technology  proposed 
for  the  Truck/Chemical  Subcategory  and 
the  Rail/Chemical  Subcategory. 
Additionally,  EPA  has  clearly  described 
its  intention  for  coverage  for  those 
facilities  potentially  affected  by  more 
Ihan  one  Clean  Water  Act  effluent 
guideline,  and  has  documented  all  cost 
models,  costing  assumptions,  and  cost 
projections  in  the  Technical 
Development  Document  and  the 
regulatory  record. 

There  are  several  instances  where  the 
Agency  has  re-evaluated  earlier  thinking 
based  on  comments  received  fit}m  the 
Panel  and  the  small  entity 
representatives.  At  times,  the  Panel 
produced  supporting  data  which  was 
used  to  re-evaluate  certain  aspects  of 
what  EPA  intended  to  propose.  For 
example,  after  small  entity 
representatives  provided  the  Agency 
with  additional  information  on  the 
cleaning  of  IBCs.  the  Agency  decided 
not  to  include  facilities  which  clean 
IBCs  within  the  scope  of  this  proposed 
rule.  In  other  instances,  where  the 
Agency  has  received  comments  from  a 
Panel  member  or  a  small  entity 
representative,  but  has  not  received  data 
that  would  support  changing  the  scope 
of  the  proposal  or  requirements 
contained  therein.  EPA  has  identified 
these  areas  of  concern  in  today's  notice 
and  has  solicited  comment  from  the 
regulated  community,  permit  writers, 
POTW  operators  and  other  stakeholders. 

C.  Executive  Order  12866  (OMB  Review) 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
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regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  As  such,  this  action  was 
submitted  to  0MB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

D.  Unfunded  Mandates  Reform  Act 

(UMRA) 

Title  II  of  the  Unhinded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  io  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 


officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local  or  tribal  governments,  in 
the  aggregate,  or  the  private  sector  in 
any  one  year.  The  total  cost  of  the  rule 
is  not  expected  to  exceed  $23  million 
(1997$)  in  any  given  year.  Thus,  today's 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  and  thus  this  rule  is 
not  subject  to  the  requirement  of  section 
203  of  UMRA.  EPA  recognizes  that 
small  governments  may  own  or  operate 
POTWs  that  will  need  to  enter  into 
pretreatment  agreements  with  the 
indirect  dischargers  of  the  TEC  industry 
that  would  be  subject  to  this  proposed 
rule.  However,  the  costs  of  this  are 
expected  to  be  minimal.  Additionally, 
the  additional  requirements  of  today's 
proposal  are  not  unique  because  POTWs 
must  enter  into  pretreatment  agreements 
for  all  significant  industrial  users  and 
all  industrial  facilities  regulated  under 
categorical  standards  of  the  Clean  Water 
Act. 

E.  Paperwork  Reduction  Act 

The  proposed  transportation 
equipment  cleaning  effluent  guidelines 
and  pretreatment  standards  contain  no 
information  collection  activities  and, 
therefore,  no  information  collection 
request  will  be  submitted  to  OMB  for 
review  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  ("NTTAA").  the  Agency  is  required 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 


Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

EPA  is  not  proposing  any  new 
analytical  test  methods  as  part  of  today's 
proposed  effluent  limitations  guidelines 
and  standards.  The  Agency  does  not 
believe  that  this  proposed  rule 
addresses  any  technical  standards 
subject  to  the  NTAA.  A  commenter  who 
disagrees  with  this  conclusion  should 
indicate  how  the  notice  is  subject  the 
Act  and  identify  any  potentially 
applicable  voluntary  consensus 
standards. 

G.  The  Edible  Oil  Regulatory  Reform  Act 

The  Edible  Oil  Regulatory  Reform 
Act,  Public  Law  104-55,  requires  most 
federal  agencies  to  differentiate  between 
and  establish  separate  classes  for  (1) 
animal  fats  and  oils  and  greases,  fish 
and  marine  mammal  oils,  and  oils  of 
vegetable  origin  and  (2)  other  greases 
and  oils,  including  petroleum,  when 
issuing  or  enforcing  any  regulation  or 
establishing  any  interpretation  or 
guideUne  relating  to  the  transportation, 
storage,  discharge,  release,  emission,  or 
disposal  of  a  fat,  oil  or  grease. 

Tne  Agency  believes  that  vegetable 
oils  and  animal  fats  pose  similar  types 
of  threats  to  the  environment  as 
petroleum  oils  when  spilled  to  the 
environment  (62  PR  54508,  Oct.  20, 
1997). 

The  deleterious  environmental  effects 
of  spills  of  petroleum  and  non- 
petroleum  oils,  including  animal  fats 
and  vegetable  oils,  are  produced 
through  physical  contact  and 
destruction  of  food  sources  (via 
smothering  or  coating)  as  well  as  toxic 
contamination  (62  FR  54511).  However, 
the  permitted  discharge  of  TEC  process 
wastewater  containing  residual  and 
dilute  quantities  of  petroleum  and  non- 
petroleum  oils  is  significantly  different 
than  an  uncontrolled  spill  of  pure 
petroleum  or  non-petroleum  oil 
products. 

EPA  has  grouped  facilities  which 
clean  transportation  equipment  that 
carry  vegetable  oils  or  animal  fats  as 
cargos  into  separate  subcategories  (food) 
from  those  facilities  that  clean 
equipment  that  had  carried  petroleum 
products  for  the  following  reasons. 

First,  food  grade  and  petroleum 
facilities  operate  different  tank  interior 
cleaning  processes  and  unique  water 
use  practices.  Food  grade  cleaning 
processes  are  typically  performed  using 
computer  operated  and  controlled 
dedicated  stainless  steel  washing 
systems  which  regulate  flow  rate, 
pressure,  temperature,  and  cleaning 
sequence  duration.  Final  water  rinses 
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are  performed  using  fresh  rather  than 
recycled  water.  In  contrast,  petroleum 
facilities  comprise  approximately  70 
percent  of  all  facilities  that  practice  100 
percent  recycle/reuse  of  TEC  process 
wastewater  to  TEC  processes.  In 
addition,  43  percent  of  food  grade 
facilities  use  chemical  cleaning 
solutions  such  as  caustic  or  detergent  as 
compared  to  only  four  percent  of 
petroleum  facilities. 

Second,  food  grade  and  petroleum 
facilities  generate  TEC  wastewater  with 
different  characteristics.  Both  petroleum 
and  non-petroleum  oils  are  comprised 
of  hydrocarbon  mixtures.  However, 
petroleum  oils  contain  alkanes, 
cycloalkanes,  and  aromatic 
hydrocarbons  of  which  many  are 
included  in  EPA's  Hst  of  priority 
pollutants.  In  contrast,  vegetable  oils 
and  animal  fats  contain  esters  of 
glycerol  and  fatty  acids  which  are  not 
included  in  EPA's  list  of  priority 
pollutants  and  are  relatively  non-toxic 
in  dilute  concentrations.  In  addition, 
food  grade  facilities  generate  from  4  to 
14  times  more  wastewater  jjer  tank 
cleaning  on  average  than  petroleum 
facilities.  These  differences  in  cargo 
composition,  together  with  differences 
in  cleaning  processes  and  water  use, 
result  in  the  generation  of  TEC 
wastewater  which  differs  significantly 
in  volume,  pollutants  generated,  and 
pollutant  concentration. 

In  spite  of  the  relatively  high  toxicity 
of  TEC  wastewater  generated  by 
petroleum  facilities  as  compared  to  food 
grade  facilities,  less  than  one  percent  of 
the  tanks  cleaned  in  the  TECI  are 
petroleum  tanks  cleaned  by  direct 
dischargers.  Additionally,  less  than  one 
percent  of  wastewater  generated  by  the 
TECI  is  generated  by  direct  dischargers 
cleaning  petroleum  tanks.  Because  very 
few  pounds  of  toxic  pollutants  are  being 
discharged  by  facilities  in  the  Truck/ 
Petroleum  and  Rail/Petroleum 
Subcategories,  EPA  preliminarily 
concluded  that  no  nationally  applicable 
limitations  should  be  established  for 
these  subcategories. 

H.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
(1)  is  likely  to  be  "economically 
significant"  as  dehned  under  Executive 
Order  12866.  and  (2)  concerns 
environmental  health  or  safety  risk  that 
the  Agency  has  reason  to  believe  may 
have  a  disproportionate  effect  on 
children.  If  a  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children. 


and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  rule  is  net  subject  to  E.O.  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  because  this  is  not  an 
"economically  significant"  regulatory 
action  as  defined  by  E.O.  12866.  and 
because  it  does  not  involve  decisions  on 
environmental  health  or  safety  risks  that 
may  disproportionately  affect  children. 

XrV.  Regulatory  Implementatioa 

A.  Applicability 

Today's  proposal  represents  EPA's 
best  judgment  at  this  time  as  to  the 
appropriate  technology-based  effluent 
limits  for  the  TEC  industry.  These 
effluent  limitations  and  standards, 
however,  may  change  based  on 
comments  received  on  this  proposal, 
and  subsequent  data  submitted  by 
commentors  or  developed  by  the 
Agency.  Therefore,  while  the 
information  provided  in  the  Technical 
Development  Documents  may  provide 
useful  information  and  guidance  to 
permit  writers  in  determining  best 
professional  judgment  permit  limits  for 
TEC  facilities,  the  permit  writer  will 
still  need  to  justify  any  permit  limits 
based  on  the  conditions  at  the 
individual  facility. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  are  set 
forth  at  40  CFR  122.41(m)  and  (n). 

C.  Variances  and  Modifications 

The  CWA  requires  application  of  the 
effluent  limitations  established  pursuant 
to  Section  301  or  the  pretreatment 
standards  of  Section  307  to  all  direct 
and  indirect  dischargers.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  in  a  limited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportimity 
for  relief  from  the  application  of 
national  effluent  limitations  guidelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for  priority 
toxic,  conventional  and  non- 
conventional  pollutants. 


1.  Fundamentally  Different  Factors 
Variances 

EPA  may  develop  effluent  limitations 
or  standards  different  from  the  • 
otherwise  applicable  requirements  if  an 
individual  existing  discharging  facility 
is  fundamentally  different  with  respect 
to  factors  considered  in  establishing  the 
limitation  or  standards  applicable  to  the 
individual  facility.  Such  a  modification 
is  known  as  a  "fundaftientally  different 
factors"  (FDF)  variance. 

Early  on,  EPA,  by  regulation, 
provided  for  FDF  modiHcations  from 
BPT  effluent  limitations,  BAT 
limitations  for  priority  toxic  and  non- 
conventional  pollutants  and  BCT 
limitation  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers,  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  facilities.  FDF 
variances  for  priority  toxic  pollutants 
were  challenged  judicially  and 
ultimately  sustmned  by  the  Supreme 
Court.  [Chemical  Manufacturers  Ass'n 
V.  NRDC,  479  U.S.  116  (1985)). 

Subsequently,  in  the  Water  QuaHty 
Act  of  1987,  Congress  added  new 
Section  301  (n)  of  the  Act  explicitly  to 
authorize  modification  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facihty  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  Section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effiuent 
limitations  or  pretreatment  standard. 
Section  301  (n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  Section  301(n),  an  application  for 
approval  of  FDF  variance  must  be  based 
solely  on  (1)  information  submitted 
during  the  rulemaking  raising  the 
factors  that  are  fundamentally  different 
or  (2)  information  the  applicant  did  not 
have  an  opportunity  to  submit.  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difference  and  not  result  in  markedly 
more  adverse  non-water  quality 
environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125, 
subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  existing  direct 
dischargers.  Thus.  40  CFR  125.31(d) 
identifies  six  factors  (e.g.,  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  different.  "The  Agency 
must  determine  whether,  on  the  basis  of 
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one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  factors 
considered  by  EPA  in  developing  the 
nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  (e.g.,  infeasibility  of 
installation  within  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3). 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  dischargers  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 

The  legislative  history  of  Section 
301  (n)  underscores  the  necessity  for  the 
FDF  variemce  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
different  from  those  factors  considered 
by  EPA  in  establishing  the  applicable 
guidelines.  The  pretreatment  regulation 
incorporate  a  similar  requirement  at  40 
CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSNS. 

2.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions. 
(When  a  permit  modification  is  under 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggered  in  several 
circumstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  Any 
interested  person  may  request 
modification  of  a  permit  be  made.  There 
are  two  classifications  of  modifications: 
major  and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 


require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modifications  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modification,  with  provisions  for  public 
notice  and  comment.  Conditions  that 
would  necessitate  a  major  modification 
of  a  permit  are  described  in  40  CFR 
122.62.  Minor  modifications  are 
generally  non-substantive  changes.  The 
conditions  for  minor  modification  are 
described  in  40  CFR  122.63. 

3.  Removal  Credits 

The  CWA  establishes  a  discretionary 
program  for  POTWs  to  grant  "removal 
credits"  to  their  indirect  dischargers. 
This  credit  in  the  form  of  a  less  stringent 
pretreatment  standard,  allows  an 
increased  concentration  of  a  pollutant  in 
the  flow  from  the  indirect  discharger's 
faciUty  to  the  POTW  {See  40  CFR  403.7). 
EPA  has  promulgated  removal  credit 
regulations  as  part  of  its  pretreatment 
regulations. 

The  following  discussion  provides  a 
description  of  the  existing  removal 
credit  regulations.  However,  EPA  is 
considering  proposing  a  rule  which 
would  expand  the  universe  of  pollutants 
for  which  removal  credits  may  be 
authorized.  Under  EPA's  existing 
pretreatment  regulations,  the 
availability  of  a  removal  credit  for  a 
particular  pollutant  is  linked  to  the 
POTW  method  of  using  or  disposing  of 
its  sewage  sludge.  The  regulations 
provide  that  removal  credits  are  only 
available  for  certain  pollutants  regulated 
in  EPA's  40  CFR  part  503  sewage  sludge 
regulaUons  (58  FR  9386).  The 
pretreatment  regulations  at  40  CFR  part 
403  provide  that  removal  credits  may  be 
made  potentially  available  for  the 
following  pollutants: 

(1)  If  a  POTW  applies  its  sewage  sludge  to 
the  land  for  beneficial  uses,  disposes  of  it  on 
surface  disposal  sites  or  incinerates  it, 
removal  credits  may  be  available,  depending 
on  which  use  or  disposal  method  is  selected 
(so  long  as  the  POTW  complies  with  the 
requirements  in  Part  503).  When  sewage 
sludge  is  applied  to  land,  removal  credits 
may  be  available  for  ten  metals.  When 
sewage  sludge  is  disposed  of  on  a  surface 
disposal  site,  removal  credits  may  be 
available  for  three  metals.  When  the  sewage 
sludge  is  incinerated,  removal  credits  may  be 
available  for  seven  metals  and  for  57  organic 
pollutants  (40  CFR  403.7(a)(3)(iv)(A)). 

(2)  In  addition,  when  sewage  sludge  is 
used  on  land  or  disposed  of  on  a  surface 
disposal  site  or  incinerated,  removal  credits 
may  also  be  available  for  additional 
pollutants  so  long  as  the  concentration  of  the 
pollutant  in  sludge  does  not  exceed  a 
concentration  level  established  in  Part  403. 
When  sewage  sludge  is  applied  to  land, 
removal  credits  may  be  available  for  two 
additional  metals  and  14  organic  pollutants. 
When  the  sewage  sludge  is  disposed  of  on  a 


surface  disposal  site,  removal  credits  may  be 
available  for  seven  additional  metals  and  13 
organic  pollutants.  When  the  sewage  sludge 
is  incinerated,  removal  credits  may  be 
available  for  three  other  metals  (40  CFR 
403.7(a)(3)(iv)(B)). 

(3)  When  a  POTW  disposes  of  its  sewage 
sludge  in  a  municipal  solid  waste  landfill 
(MSWLF)  that  meets  the  criteria  of  40  CFR 
Part  258,  removal  credits  may  be  available  for 
any  pollutant  in  the  POTWs  sewage  sludge 
(40  CFR  403.7(a)(3)(iv)(C)).  Thus,  given 
compliance  with  the  requirements  of  EPA's 
removal  credit  regulations,^  following 
promulgation  of  the  pretreatment  standards 
being  propwsed  today,  removal  credits  may 
be  autnorized  for  any  ix>llutant  subject  to 
pretreatment  standards  if  the  applying  POTW 
disposes  of  its  sewage  sludge  in  a  MSWLF 
that  meets  the  requirements  of  40  CFR  part 
258.  If  the  POTW  uses  or  disposes  of  its 
sewage  sludge  by  land  application,  surface 
disposal  or  incineration,  removal  credits  may 
be  available  for  the  following  metal 
pollutants  (depending  on  the  method  of  use 
or  disposal):  arsenic,  cadmium,  chromium, 
copper,  iron,  lead,  mercury,  molybdenum, 
nickel,  selenium  and  zinc.  Given  compliance 
with  Section  403.7,  removal  credits  may  be 
available  for  the  following  organic  pollutants 
(depending  on  the  method  of  use  or  disposal) 
if  the  POTW  uses  or  disposes  of  its  sewage 
sludge;  t)enzene,  1,1-dichloroethane,  1,2- 
dibromoethane,  ethylbenzene,  methylene 
chloride,  toluene,  tetrachloroethene,  1,1,1- 
trichloroethane,  l.l,2-trichloroethane  and 
trans-l,2-dichloroethene. 

Some  facilities  may  be  interested  in 
obtaining  removal  credit  authorization 
for  other  pollutants  being  considered  for 
regulation  in  this  rulemaking  for  which 
removal  credit  authorization  would  not 
otherwise  be  available  under  part  403. 
Under  Sections  307(b)  and  405  of  the 
CWA,  EPA  may  authorize  removal 
credits  only  when  EPA  determines  that, 
if  removal  credits  are  authorized,  that 
the  increased  discharges  of  a  poUutamt 
to  POTWs  resulting  from  removal 
credits  will  not  affect  POTW  sewage 
sludge  use  or  disposal  adversely.  As 
discussed  in  the  preamble  to 
amendments  to  Part  403  regulations  (58 
FR  9382-9383),  EPA  has  interpreted 
these  sections  to  authorize  removal 
credits  for  a  pollutant  only  in  one  of  two 
circumstances.  Removal  credits  may  be 
authorized  for  any  categorical  pollutant 

(1)  for  which  EPA  have  established  a 
numerical  pollutant  limit  in  Part  503;  or 

(2)  which  EPA  has  determined  will  not 
threaten  human  health  and  the 
environment  when  used  or  disposed  in 
sewage  sludge.  The  pollutants  described 
in  paragraphs  (l)-(3)  above  include  all 


2  Under  S  403.7.  a  POTW  is  authorized  to  give 
removal  credit*  only  under  certain  conditions. 
These  include  apjjlying  for,  and  obtaining,  approval 
from  the  Regional  Administrator  (or  Director  of  a 
Sute  NPDES  program  with  an  approved 
pretreatment  program),  a  showing  of  consistent 
pollutant  removal  and  an  approved  pretreatment 
program.  See  40  CFR  403.7laH3)(i),  (il).  and  (lit). 
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those  pollutants  that  EPA  either 
specifically  regulated  in  Part  503  or 
evaluated  for  regulation  and  determined 
would  not  adversely  affect  sludge  use 
and  disposal. 

EPA  is  considering  a  proposal 
amending  Part  403  to  make  removal 
credits  available  for  those  pollutants 
that  are  not  now  listed  in  Appendix  G 
as  eligible  for  removal  credits  provided 
a  POTW  seeking  removal  credit 
authority  studies  the  impact  that 
granting  removal  credits  would  have  on 
the  concentration  of  the  pollutant  in  the 
POTW's  sewage  sludge  and  establishes 
that  the  pollutants  will  not  interfere 
with  sewage  sludge  use  or  disposal. 
These  changes  would  provide  POTWs 
and  their  industrial  users  with 
additional  opportunities  to  use  removal 
credits  to  efficiently  allocate  treatment. 

The  proposal  would  address  the 
availability  of  removal  credits  for 
pollutants  for  which  EPA  has  not 
developed  a  Part  503  pollutant  limit  or 
determined  through  a  national  study  a 
concentration  for  the  pollutant  in 
sewage  sludge  below  which  public 
health  and  the  environment  are 
protected  when  the  sewage  sludge  is 
used  or  disposed.  Because  EPA  is  only 
considering  two  additional  pollutants 
for  regulation  under  Part  503,  the 
proposal  would  provide  a  mechanism 
for  evaluating  other  pollutants  for 
removal  credit  purposes.  As  noted 
above,  EPA  has  interpreted  the  Court's 
decision  in  NRDC  v.  EPA  as  only 
allowing  removal  credits  for  a  pollutant 
if  EPA  had  either  regulated  the  pollutant 
or  established  a  concentration  of  the 
pollutant  in  sewage  sludge  below  which 
public  health  and  the  environment  are 
protected  when  sewage  sludge  is  used 
or  disposed.  The  proposal  would  allow 
the  POTW  to  perform  the  study  that 
would  establish  that  allowable 
concentration.  The  POTW  analysis 
would  need  to  establish  that  the 
granting  of  removal  credits  will  not 
increase  the  level  of  pollutants  in  the 
POTW's  sewage  sludge  to  a  level  that 
would  fail  to  protect  public  health  and 
the  environment  from  reasonably 
anticipated  adverse  effects  of  the 
pollutant. 

D.  Relationship  of  Effluent  Limitations 
to  NPDES  Permits  and  Monitoring 
Requirements 

Effluent  limitations  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollutants  to  waters  of  the  United 
States.  These  limitations  are  appUed  to 
individual  facilities  through  NPDES 
permits  issued  by  EPA  or  authorized 
States  under  Section  402  of  the  Act. 

The  Agency  has  developed  the 
limitations  and  standards  for  this 


proposed  rule  to  cover  the  discharge  of 
pollutants  for  this  industrial  category.  In 
specific  cases,  the  NPDES  permitting 
authority  may  elect  to  establish 
technology-based  permit  limits  for 
pollutants  not  covered  by  this  proposed 
regulation,  hi  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  Law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  on 
covered  pollutants)  the  permitting 
authority  must  apply  those  limitations. 

Working  in  conjunction  with  the 
effluent  limitations  are  the  monitoring 
conditions  set  out  in  a  NPDES  permit 
An  integral  part  of  the  monitoring 
conditions  is  the  point  at  which  a 
facility  must  monitor  to  demonstrate 
compliance.  The  point  at  which  a 
sample  is  collected  can  have  a  dramatic 
effect  on  the  monitoring  results  for  that 
facility.  Therefore,  it  may  be  necessary 
to  require  internal  monitoring  points  in 
order  to  ensure  compliance.  Authority 
to  address  internal  waste  streams  is 
provided  in  40  CFR  122.44(i)(l)(iii)  and 
122.45(h).  Permit  writers  may  establish 
additional  internal  monitoring  points  to 
the  extent  consistent  with  EPA's 
regulations. 

Another  important  component  of  the 
monitoring  requirements  established  by 
the  permitting  authority  is  the  frequency 
at  which  monitoring  is  required.  In 
costing  the  various  technology  options 
for  the  TEC  industry,  EPA  assumed 
monthly  monitoring  for  toxic  priority 
and  nonconventional  pollutants  and 
weekly  monitoring  for  conventional 
pollutants.  For  this  reason,  the  proposed 
daily  and  monthly  limitations  for  toxic 
priority  and  nonconventional  pollutants 
are  the  same.  These  monitoring 
frequencies  may  be  lower  than  those 
generally  imposed  by  some  permitting 
authorities,  but  EPA  believes  these 
reduced  frequencies  are  appropriate  due 
to  the  relative  costs  of  monitoring  when 
compared  to  the  estimated  costs  of 
complying  with  the  proposed 
limitations.  This  issue  was  also 
discussed  by  the  Small  Business 
Advocacy  Panel.  In  the  Panel  report, 
EPA  indicated  its  intention  to  issue 
guidance  to  local  permitting  authorities 
recommending  that  they  use  the 
reduced  monitoring  frequencies  when 
issuing  permits  to  facilities  in  this 
industry  and  explaining  the  rationale  for 
the  recommended  frequencies. 

£.  Best  Management  Practices  (BMPs) 

Section  304(e)  of  the  Act  authorizes 
the  Administrator  to  prescribe  "best 
management  practices"  (BMPs).  EPA 
may  develop  BMPs  that  apply  to  all 
industrial  sites  or  to  a  designated 
industrial  category  and  may  offer 


guidance  to  permit  authorities  in 
establishing  management  practices 
required  by  unique  circumstances  at  a 
given  plant.  Dikes,  curbs,  and  other 
control  measures  are  being  used  at  some 
TEC  sites  to  contain  leaks  and  spills  as 
part  of  good  "housekeeping"  practices. 
However,  on  a  facility-by-facility  basis  a 
permit  writer  may  choose  to  incorporate 
BMPs  into  the  permit. 

XV.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data. 

The  Agency  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  EPA  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions.  EPA  is  interested  in 
participating  in  study  plans,  data 
collection  and  docimientation.  Please 
refer  to  the  "For  Further  Information" 
section  at  the  beginning  of  this  preamble 
for  technical  contacts  at  EPA. 

To  ensure  that  EPA  can  read, 
understand  and  therefore  properly 
respond  to  comments,  the  Agency 
would  prefer  that  commenters  cite, 
where  possible  the  paragraph(s)  or 
sections  in  the  notice  or  supporting 
documents  to  which  each  comment 
refers.  Commenters  should  use  a 
separate  paragraph  for  each  issue 
discussed.  Please  submit  an  original  and 
two  copies  of  your  comments  and 
enclosures  (including  references). 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  and  data 
will  also  be  accepted  on  disks  in 
WordPerfect  format  or  ASCII  file  format. 

Comments  may  also  be  filed 
electronically  to 

"Tinger.John@epamail.epa.gov". 
Electronic  comments  must  be  submitted 
as  an  ASCII  or  Word  perfect  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Electronic 
comments  must  be  identified  by  the 
docket  number  W-97-25  and  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
mail. 

B.  Specific  Data  and  Comment 
Solicitations 

EPA  has  solicited  comments  and  data 
on  many  individual  topics  throughout 
this  preamble.  The  Agency  incorporates 
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each  and  every  such  soHcitation  here, 
and  reiterates  its  interest  in  receiving 
data  and  comments  on  the  issues 
addressed  by  those  solicitations.  In 
addition,  EPA  particularly  requests 
comments  and  data  on  the  following 
issues: 

1.  EPA  is  soliciting  comment  and  data 
on  the  pollutant  loads  associated  with 
IBC  cleaning  wastewater,  and  on  the 
initial  decision  not  to  include  IBC 
wastewater  within  the  scope  of  this 
guideline.  (Refer  to  Section  III) 

2.  EPA  is  soliciting  comment  from  any 
industrial  site  which  has  the  potential  to 
be  covered  by  TEC  and  MP&M  but  is 
uncertain  as  to  their  appropriate 
classification.  EPA  is  also  soliciting 
comment  from  permitting  authorities  as 
to  whether  the  approach  outlined  above 
will  result  in  easier,  or  more  difficult, 
implementation  of  the  TEC  and  MP&M 
regulations,  and  on  alternative 
applicability  approaches.  (Refer  to 
Section  III) 

3.  The  Agency  soUcits  comment  and 
sources  of  data  which  may  provide 
additional  information  on  the 
population  of  affected  facilities.  (Refer 
to  Section  V) 

4.  EPA  solicits  comment  on  the 
appropriateness  of  the  proposed 
subcategorization  approach  which 
addresses  the  complexities  inherent  in 
this  industry,  and  on  other 
subcategorization  approaches  which 
may  be  appropriate.  (Refer  to  Sections 
III  and  VI) 

5.  The  Agency  solicits  comment  from 
permitting  authorities  and  affected 
facilities  on  implementation  and 
applicability  issues  surrounding  the 
proposed  subcategorization  approach. 
(Refer  to  Sections  III  and  VI) 

6.  EPA  solicits  comment  on  the 
difficulty  of  defining  petroleum  and 
chemical  products  from  a  regulatory 
standpoint.  (Refer  to  Sections  III  and  VI) 

7.  The  Agency  is  soliciting  comment 
and  data  on  the  preliminary  conclusion 
that  the  Truck/Chemical  and  Truck/ 
Petroleum  Subcategories;  and  Rail/ 
Chemical  and  Rail/Petroleum 
Subcategories,  should  not  be  combined. 
(Refer  to  Sections  III  and  VI) 

8.  EPA  is  soliciting  comment  and  data 
on  an  alternative  subcategorization 
approach  that  would  combine  the 
petroleum  and  chemical  subcategories. 
(Refer  to  Sections  III  and  VI) 

9.  The  Agency  solicits  comment  on  an 
alternative  regulatory  approach  that 
would  establish  a  subcategory  for  any 
facility  which  accepts  tanks  containing 
pesticide-containing  cargos  for  cleaning, 
and  on  the  cost-effectiveness  of 
removing  non-pesticide  chemicals,  and 
information  on  the  impacts  to  receiving 


streams  and  POTWs  by  these  pollutants. 
(Refer  to  Section  VI) 

10.  EPA  solicits  comment  on  the 
hierarchy  of  applicability  that  EPA  is 
proposing  as  the  basis  for 
subcategorization.  (Refer  to  Section  VI) 

11.  The  Agency  solicits  comment  on 
alternative  treatment  technologies  not 
considered  by  EPA  which  may  attain 
similar  treatment  removal  efficiencies 
but  that  may  be  less  expensive  to  install 
and  operate.  (Refer  to  Section  VIII.B) 

12.  The  Agency  solicits  data  which 
can  either  substantiate  or  refute  its 
tentative  conclusions  regarding  raw 
wastewater  from  Truck/Petroleum  and 
Rail/Petroleum  Subcategories,  and  also 
any  data  which  characterizes  pollutants 
present  in  wastewaters  from  these 
facilities.  EPA  solicits  data  and 
comments  which  may  support  or  refute 
the  Agency's  conclusion  that 
wastewater  generated  in  the  petroleum 
subcategories  does  not  contain 
significant  toxic  loadings.  (Refer  to 
Sections  III  and  VIII.B) 

13.  The  Agency  solicits  data  which 
can  either  substantiate  or  refute  its 
tentative  conclusions  regarding  raw 
wastewater  from  hopper  facilities,  and 
also  any  data  which  characterizes 
pollutants  present  in  wastewaters  from 
these  facilities.  EPA  solicits  comments 
on  the  appropriateness  of  not  regulating 
hopper  facilities.  EPA  also  solicits  data 
on  pollutant  levels  in  wastewater  from 
hopper  facilities.  (Refer  to  Sections  III 
and  VIII.B) 

14.  The  Agency  solicits  comment  on 
the  cost  and  effectiveness  of  flow 
reduction  and  oil/water  separation  as  an 
option  for  indirect  dischargers  in  th^ 
Truck/Chemical  Subcategory. 

15.  For  PSNS  in  the  Barge/Chemical 
&  Petroleum  Subcategory.  EPA  is 
soliciting  comment  on  the  technology 
selected  as  the  basis  for  regulation. 
Specifically.  EPA  solicits  comments  and 
data  which  would  support  or  refute  the 
assumption  that  a  POTW  may  accept 
effluent,  without  causing  pass-through 
or  interference,  that  has  not  been  treated 
biologically.(Refer  to  Section  VIII.B) 

16.  EPA  sohcits  comments  on  the 
appropriateness  of  the  pollutants 
selected  for  regulation,  including  the 
decision  to  establish  effluent  limitations 
for  metals  using  modeled  treatment 
systems  not  specifically  designed  for 
metals  control.  The  Agency  also  solicits 
data  which  will  support  or  refute  the 
ability  of  TEC  facilities  to  meet  the 
proposed  effluent  limitations  using  the 
modeled  treatment  systems.  (Refer  to 
Section  VIU.C) 

17.  The  Agency  solicits  comments  on 
the  cost  models  and  the  assumptions 
used  to  project  the  cost  of  compliance 
to  the  industry  as  a  result  of  today's 


proposed  regulation.  (Refer  to  Section 
IX) 

18.  EPA  solicits  conrment  on  the 
economic  methodologies  described  in 
today's  proposal.  In  particular,  the 
Agency  requests  comment  on  the 
assumptions  used  in  the  analyses.  (Refer 
to  Section  X) 

19.  The  Agency  solicits  information 
available  that  could  be  useful  to 
determining  an  approach  for 
minimizing  the  regulatory  impacts  for 
small  facilities.  (Refer  to  Sections  III,  X, 
and  Xin.A) 

20.  EPA  solicits  comments  on  changes 
in  the  economic/financial  condition  of 
facilities  in  the  Barge/Chemical  & 
Petroleum  Subcategory  affected  by  the 
Clean  Air  Act  National  Emission 
Standards  for  Ship  Building  and  Ship 
Repair  (Surface  Coating)  promulgated  in 
1995.  (Refer  to  Section  X.C) 

XVI.  Guidelines  for  Comment 
Submission  of  Analytical  Data 

EPA  requests  that  commentors  to 
today's  proposed  rule  submit  analytical, 
flow,  and  production  data  to 
supplement  data  collected  by  the 
Agency  during  the  regulatory 
development  process.  To  ensure  that 
commentor  data  may  be  effectively 
evaluated  by  the  Agency,  EPA  has 
developed  the  following  guidelines  for 
submission  of  data. 

A.  Types  of  Data  Requested 

EPA  requests  paired  influent  and 
effluent  treatment  data  for  each  of  the 
technologies  identified  in  the 
technology  options,  as  well  as  any 
additional  technologies  applicable  to 
the  treatment  of  TEC  waste  waters.  This 
includes  end-of-pipe  treatment 
technologies,  heel  management 
practices,  and  water  conservation 
technologies.  Submission  of  effluent 
data  only  is  not  sufficient  for  full 
analysis;  the  corresponding  influent 
data  must  be  provided. 

For  submissions  of  paired  influent 
and  effluent  treatment  data,  a  minimum 
of  four  days  of  data  are  required  for  EPA 
to  assess  variability.  Submissions  of 
paired  influent  and  effluent  treatment 
data  should  include:  a  process  diagram 
of  the  treatment  system;  treatment 
chemical  addition  rates;  sampling  point 
locations;  sample  collection  dates; 
influent  and  effluent  flow  rates  for  each 
treatment  unit  during  the  sampling 
period;  sludge  or  waste  oil  generation 
rates;  a  brief  discussion  of  tie  treatment 
technology  sampled;  and  a  Ust  of  unit 
operations  contributing  to  the  sampled 
wastestream.  EPA  requests  data  for 
systems  that  are  treating  only  process 
waste  water.  Systems  treating  non- 
process  waste  water  (e.g.,  sanitary  waste 
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water  or  non-contact  cooling  water]  will 
not  be  evaluated  by  EPA.  If  available, 
information  on  capital  cost,  annual 
(operation  and  maintenance)  cost,  and 
treatment  capacity  should  be  included 
for  each  treatment  unit  within  the 
system. 

B.  Analytes  Requested 

EPA  considered  for  regulation  under 
the  TEC  category  330  metal,  organic, 
conventional,  and  other 
nonconventional  pollutant  parameters 
detected  in  TEC  process  wastewater. 
Based  on  analytical  data  collected  by 
the  Agency,  180  pollutant  parameters 
were  identiHed  as  TEC  "pollutants  of 
concern".  Complete  lists  of  pollutant 
parameters  considered  for  regulation 
and  pollutants  of  concern  (as  well  as  the 
criteria  used  to  identify  each  of  these 
pollutant  parameters)  are  available  in 
the  Technical  Development  Document 


for  this  propxjsal.  The  Agency  requests 
analytical  data  for  any  of  the  pollutants 
of  concern  and  for  any  other  pollutant 
parameters  which  commentors  beUeve 
are  of  concern  in  the  TEC  industry. 
Commentors  should  use  these  methods 
or  equivalent  methods  for  analyses,  and 
should  document  the  method  used  for 
all  data  submissions. 

C.  Quality  Assurance/  Quality  Control 
(QA/QC)  Requirements 

Today's  proposed  regulations  were 
based  on  analytical  data  collected  by 
EPA  using  rigorous  QA/QC  checks. 
These  QA/QC  checks  include 
procedures  specified  in  each  of  the 
analytical  methods,  as  well  as 
procedures  used  for  the  TEC  sampling 
program  in  accordance  with  EPA 
sampling  and  analysis  protocols.  The 
Agency  requests  that  submissions  of 
analytical  data  include  documentation 


that  QA/QC  procedures  similar  to  those 
listed  below  were  observed. 

EPA  followed  the  QA/QC  procedures 
specified  in  the  analytical  methods 
listed  in  Table  10.  These  QA/QC 
procedures  include  sample  preservation 
and  the  use  of  method  blanks,  matrix 
spikes,  matrix  spike  duplicates, 
laboratory  duplicate  samples,  and  Q 
standard  checks  (e.g.,  continuing 
calibration  blanks).  EPA  requests  that 
sites  provide  detection  limits  for  all 
non-detected  pollutants.  EPA  also 
requests  that  composite  samples  be 
collected  for  all  flowing  waste  water 
streams  (except  for  analyses  requiring 
grab  samples,  such  as  oil  and  grease), 
sites  collect  and  analyze  10%  field 
duplicate  samples  to  assess  sampling 
variability,  and  sites  provide  data  for 
equipment  blanks  for  volatile  organic 
pollutants  when  automatic  compositors 
are  used  to  collect  samples. 


Table  10.— EPA  ANALvric/kL  Methods  for  Use  With  TEC 


Parameter 

Metals  „ 

Volatile  Organics  

Semivolatile  Organics 

PH  „ 

Total  Dissolved  Solids  (TDS)  , 

Total  Suspended  SoWs  (TSS) „ , 

Chlonde,  Fluorxje,  and  Sutlate , 

Cyanide,  Total  

Nitrogen,  Ammonia 

Ptiosphorus,  Total  

Chemical  Oxygen  Demand  

Hexavalent  Chromium  „. 

Biochemical  Oxygen  Demand  

Total  Organic  Cartxxi 

Dwxins  and  Furans , 

Organo-Halide  Pesticides JL 

Organo-Phosphorus  Pesticides „ 

Phenolics,  Total  Recoverable 

Pt>enoxy-Acid  Hertjicides  

Oil  and  Grease  and  Total  Petroleum  Hydrocartwns  (Hexane  Extract- 
able  Matenals  and  Silica  Gel  Treated  Hexane  Extractable  Materials). 


EPA  method 

1620  

1624C  „ 

1625C  ; 

150.1  

160.1  

160.2  

300.0.  325.2  Of  325.3.  340.2,  and  375.4 

335.3  

3502  _.. 

365.4 

410.1  Of  410.2  

218.4  

405.1  „ 

415.1 

1613A 

1656  

1657  „ 

420.1  or  420.2  , 

1658  

1 664  


Sample  type 


Composite/Grab. 

Grab. 

Composite/Grab 

Composite/Grab. 

Composite/Grab. 

Composite/Grab. 

Composite/Grab. 

Grab. 

Composite/Grab. 

Composite/Grab. 

Composite/Grab. 

Composite/Grab 

Composite/Grab. 

Composite/Grab. 

Composite/Grab. 

Composite/Grab. 

Composite/Grab. 

Composite/Grab. 

Composite/Grab. 

Grab. 


Appendix  \:  Definitions,  Acronyms, 
and  Abbreviations  Used  in  This  Notice 

AGENCY— The  U.S.  Environmental 
Protection  Agency. 

BAT — The  best  available  teclinology 
economically  achievable,  as  described  in  Sec. 
304(b)(2)  of  the  CWA. 

BCT — The  best  conventional  pollutant 
control  technology,  as  described  in  Sec. 
304(b)(4)  of  the  CWA. 

BCD) — Five  Day  Biochemical  Oxygen 
Demand.  A  measure  of  biochemical 
decomp>osition  of  organic  matter  in  a  water 
sample.  It  is  determined  by  measuring  the 
dissolved  oxygen  consumed  by 
microorganisms  to  oxidize  the  organic  matter 
in  a  water  sample  under  standcird  laboratory 
conditions  of  five  days  and  70'  C.  see  Method 
405.1.  BOD5  is  not  related  to  the  oxygen 
requirements  in  chemical  combustion. 


BMP — Best  Management  Practice — Section 
304(e)  of  the  CWA  gives  the  Administrator 
the  authority  to  publish  regulations  to  control 
plant  site  runoff,  spills,  or  leaks,  sludge  or 
waste  disposal,  and  drainage  from  raw 
material  storage. 

BPT — The  best  practicable  control 
technology  currently  available,  as  described 
in  Sec.  304(b)(1)  of  the  CWA. 

CARGO — Any  chemical,  material,  or 
substance  transported  in  a  tank  truck,  closed- 
top  hopper  truck,  intermodal  tank  container, 
rail  tank  car.  closed-top  hopp)er  rail  car, 
inland  tank  barge,  closed-top  inland  hopper 
barge,  ocean/ sea  tanker,  or  a  similar  tank  that 
comes  in  direct  contact  with  the  chemical, 
material,  or  substance.  A  cargo  may  also  be 
referred  to  as  a  commodity. 

CLOSED-TOP  HOPPER  BARGE— A  self-or 
non-self-propelled  vessel  constructed  or 
adapted  primarily  to  carry  dry  commodities 
or  caigos  in  bulk  through  inland  rivers  and 


waterways,  and  may  occasionally  carry 
commodities  or  cargos  through  oceans  and 
seas  when  in  transit  from  one  inland 
waterway  to  another.  Closed-top  inland 
hopper  barges  are  not  designed  to  carry 
liquid  commodities  or  cargos  and  are 
typically  used  to  transport  com,  wheat,  soy 
beans,  oats,  soy  meal,  animal  pellets,  and 
similar  commodities  or  cargos.  The 
commodities  or  cargos  transported  come  in 
direct  contact  with  the  hopper  interior.  The 
basic  types  of  tops  on  closed-top  inland 
hopper  barges  are  telescoping  rolls,  steel  lift 
covers,  and  fiberglass  lift  covers. 

CLOSED-TOP  HOPPER  RAIL  CAR— A 
completely  enclosed  storage  vessel  pulled  by 
a  locomotive  that  is  used  to  transp)ort  dry 
bulk  commodities  or  cargos  over  railway 
access  lines.  Closed-top  hopper  rail  cars  are 
not  designed  or  contracted  to  carry  liquid 
commodities  or  cargos  and  are  typically  used 
to  transjport  grain,  soyt>eans,  soy  meal,  soda 


UMI 
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ash,  fertilizer,  plastic  pellets,  flour,  sugar, 
and  similar  commodities  or  cargos.  The 
commodities  or  cargos  transpwrted  come  in 
direct  contact  with  the  hopper  interior. 
Closed-top  hopper  rail  cars  are  typically 
divided  into  three  compartments,  carry  the 
same  commodity  or  cargo  in  each 
compartment,  and  are  generally  top  loaded 
and  bottom  unloaded.  The  hatch  covers  on 
closed-top  hopper  rail  cars  are  typically 
longitudinal  hatch  covers  or  round  manhole 
covers. 

CLOSED-TOP  HOPPER  TRUCK— A  motor- 
driven  vehicle  with  a  completely  enclosed 
storage  vessel  used  to  transport  dry  bulk 
commodities  or  cargos  over  roads  and 
highways.  Closed-top  hopf>er  trucks  are  not 
designed  or  constructed  to  carry  liquid 
commodities  or  cargos  and  are  typically  used 
to  transport  grain,  soybeans,  soy  meal,  soda 
ash,  fertilizer,  plastic  pellets,  flour,  sugar, 
and  similar  commodities  or  cargos.  The 
commodities  or  cargos  transported  come  in 
direct  contact  with  the  hopper  interior. 
Closed-top  hopper  trucks  are  typically 
divided  into  three  compartments,  carry  the 
same  commodity  or  cargo  in  each 
compartment,  and  are  generally  top  loaded 
and  bottom  unloaded.  The  hatch  covers  used 
on  closed-top  hopper  trucks  are  typically 
longitudinal  hatch  covers  or  round  manhole 
covers.  Closed-top  hopper  trucks  are  also 
commonly  referred  to  as  dry  bulk  hoppers. 

COD — Chemical  oxygen  demand — A  bulk 
parameter  that  measures  the  oxygen- 
consuming  capacity  of  refractory  organic  and 
inorganic  matter  present  in  water  or 
wastewater.  COD  is  expressed  as  the  amount 
of  oxygen  consumed  from  a  chemical  oxidant 
in  a  specific  test,  see  Method  410.1. 

COMMODITY— Any  chemical,  material,  or 
substance  transported  in  a  tank  truck,  closed- 
top  hopper  truck,  intermediate  bulk 
container,  rail  tank  car,  closed-top  hopper 
rail  car,  inland  tank  barge,  closed-top  inland 
hopper  barge,  ocean/sea  tanker,  or  similar 
tank  that  comes  in  direct  contact  with  the 
chemical,  material,  or  substance.  A 
commodity  may  also  be  referred  to  as  a  cargo. 
CONSIGNEE-rCustomer  or  agent  to  whom 
commodities  or  cargos  are  delivered. 

CONVENTIONAL  POLLUTANTS— The 
pollutants  identified  in  Sec.  304(a)(4)  of  the 
CWA  and  the  regulations  thereunder 
(biochemical  oxygen  demand  (BODs),  total 
suspended  solids  (TSS).  oil  and  grease,  fecal 
coliform,  and  pH). 

CWA— CLEAN  WATER  ACT— The  Federal 
Water  Pollution  Control  Act  Amendments  of 
1972  (33  U.S.C  1251  et  seq.),  as  amended, 
inter  alia,  by  the  Clean  Water  Act  of  1977 
(Public  Law  95-217)  and  the  Water  Quality 
Act  of  1987  (Public  Law  lOO^). 

CWT— Centralized  Waste  Treaters  Effluent 
Guideline. 

DIRECT  DISCHARGE— A  facility  that 
conveys  or  may  convey  untreated  or  facility- 
treated  process  wastewater  or  nonprocess 
wastewater  directly  into  waters  of  the  United 
States,  such  as  rivers,  lakes,  or  oceans.  (See 
United  States  Surface  Waters  definition.) 

DISCHARGE— The  conveyance  of 
wastewater.  (1)  to  United  States  surface 
waters  such  as  rivers,  lakes,  and  oceans,  or 
(2)  to  a  publicly-owned,  privately-owned, 
federally-owned,  combined,  or  other 
treatment  works. 


DRUM — A  metal  or  plastic  cylindrical 
container  with  either  an  open-head  or  a  tight- 
head  (also  known  as  bung-type  top)  used  to 
hold  liquid,  solid,  or  gaseous  commodities  or 
cargos  which  are  in  direct  contact  with  the 
container  interior.  Drums  typically  range  in 
capacity  from  30  to  55  gallons. 
EFFLUENT— Wastewater  discharges. 
EFFLUENT  LIMITATION— Any  restriction, 
including  schedules  of  compliance, 
established  by  a  State  or  the  Administrator 
on  quantities,  rates,  and  concentrations  of 
chemical,  physical,  biological,  and  other 
constituents  which  are  discharged  from  point 
sources  into  navigable  waters,  the  waters  of 
the  contiguous  zone,  or  the  ocean.  (CWA 
Sections  301(b)  and  304(b).) 

FAQLITY-SPEanC  LONG-TERM 
AVERAGE— Either  an  arithmetic  average  or 
the  expected  value  of  the  distribution  of  daily 
samples,  depending  on  the  number  of  total 
samples  and  the  number  of  detected  samples 
for  that  pollutant  at  that  facility. 

FACILITY-SPEanC  MONTHLY 
VARIABILITY  FACTOR— The  ratio  of  the 
estimated  95th  percentile  of  the  distribution 
of  the  monthly  pollutant  concentration 
values  divided  by  the  expected  value  of  the 
distribution  of  monthly  values. 

FACILITY-SPEanC  VARIABILITY 
FACTOR— The  ratio  of  the  estimated  99th 
percentile  of  the  distribution  of  the  daily 
p>ollutant  concentration  values  divided  by  the 
expected  value  of  the  distribution  of  daily 

values.  

FDF— FUNDAMENTALLY  DIFFERENT 
FACTOR— Section  301  (n)  of  the  Water 
Quality  Act  of  1987.  This  section  authorizes 
modification  of  the  otherwise  applicable  BAT 
effluent  limitations  or  categorical 
pretreatment  standards  for  existing  sources  if 
a  facility  is  fundamentally  different  with 
resf)ect  to  the  factors  specified  at  40  CFR 
403.13. 

FOOD  GRADE  CARGO— Food  grade  cargos 
include  edible  and  non-edible  food  products. 
Specific  examples  of  food  grade  products 
include  but  are  not  limited  to:  alcoholic 
beverages,  animal  by-products,  animal  fats, 
animal  oils,  caramel,  caramel  coloring, 
chocolate,  com  syrup  and  other  com 
products,  dairy  products,  dietary 
supplements,  eggs,  flavorings,  food 
preservatives,  food  products  that  are  not 
suitable  for  human  consumption,  fruit  juices, 
honey,  lard,  molasses,  non-alcoholic 
beverages,  salt,  sugars,  sweeteners,  tallow, 
vegetable  oils,  vinegar,  and  water. 

FRACTION-LEVEL  VARIABILITY 
FACTOR— The  median  of  group-level 
variability  factors  for  the  groups  within  each 
fraction. 

GROUP-LEVEL  VARL\BIUTY  FACTOR— 
The  median  of  all  calculable  pollutant 
variability  factors  for  the  pollutants  within 
each  group. 

HEEL— Any  material  remaining  in  a  tank 
or  container  following  unloading,  delivery,  or 
discharge  of  the  transported  cargo.  Heels  may 
also  be  referred  to  as  container  residue, 
residual  materials  or  residuals. 

HEXANE  EXTRACT  ABLE  MATERIAL 
(HEM) — A  method-defined- parameter  that 
measures  the  presence  of  relatively 
nonvolatile  hydrocarbons,  vegetable  oils, 
animal  fats,  waxes,  soaps,  greases,  and 


related  materials  that  are  extractable  in  the 
solvent  n-hexane.  The  analytical  method  for 
Oil  and  Grease  is  currently  being  revised  to 
allow  for  the  use  of  normal  hexane  in  place 
of  freon  113,  a  chlorofluorocarbon  (CFt). 
Method  1664  (Hexane  Extractable  Material) 
will  replace  the  current  Oil  and  Grease 
Method  413.1  found  in  40  CFR  136. 

INDIRECT  DISCHARGE— A  facility  that 
discharges  or  may  discharge  pollutants  into 
a  publicly-owned  treatment  works. 

INLAND  TANK  BARGE— A  self-or  non- 
self-propelled  vessel  constructed  or  adapted 
primarily  to  carry  commodities  or  cargos  in 
bulk  in  cargo  spaces  (or  tanks)  through  rivers 
and  inland  waterways,  and  may  occasionally 
carry  commodities  or  cargos  through  oceans 
and  seas  when  in  transit  from  one  inland 
waterway  to  another.  The  commodities  or 
cargos  transported  are  in  direct  contact  with 
the  tank  interior.  There  are  no  maximum  or 
minimum  vessel  or  tank  volumes. 

INTERMEDL\TE  BULK  CONTAINER  (IBC 
OR  TOTE)— A  completely  enclosed  storage 
vessel  used  to  hold  liquid,  solid,  or  gaseous 
commodities  or  cargos  which  are  in  direct 
contact  with  the  tank  interior.  Intermediate 
bulk  containers  may  be  loaded  onto  flat  beds 
for  either  truck  or  rail  transport,  or  onto  ship 
decks  for  water  transport.  IBCs  are  portable 
containers  with  450  liters  (119  gallons)  to 
3000  liters  (793  gallons)  capacity.  IBCs  are 
also  commonly  referred  to  as  totes  or  tote 
bins. 

INTERMODAL  TANK  CONTAINER— A 
completely  enclosed  storage  vessel  used  to 
hold  liquid,  solid,  or  gaseous  commodities  or 
cargos  which  come  in  direct  contact  with  the 
tank  interior.  Intermodal  tank  containers  may 
be  loaded  onto  flat  beds  for  either  truck  or 
rail  transport,  or  onto  ship  decks  for  water 
transport.  Containers  larger  than  3000  liters 
capacity  are  considered  intermodal  tank 
containers.  Containers  smaller  than  3000 
liters  capacity  are  considered  IBCs. 

LT A— LONG-TERM  AVERAGE— For 
purposes  of  the  effluent  guidelines,  average 
pollutant  levels  achieved  over  a  period  of 
time  by  a  facility,  subcategory,  or  technology 
option.  LTAs  were  used  in  developing  the 
limitations  and  standards  in  today's 
proposed  regulation. 

MONTHLY  AVERAGE  LIMITATION— The 
highest  allowable  average  of  "daily 
discharges"  over  a  calendar  month, 
calculated  as  the  sum  of  all  "daily 
discharges"  measured  dxiring  the  calendar 
month  divided  by  the  number  of  "daily 
discharges"  measured  during  the  month. 

NEW  SOURCE— "New  source"  is  defined 
at  40  CFR  122.2  and  122.29(b). 

NON-CONVENTIONAL  POLLUTANT— 
Pollutants  that  are  neither  conventional 
pollutants  nor  priority  toxic  pollutants  listed 
at  40  CFR  Section  401. 

NON-DETECT  VALUE— A  concentration- 
based  measurement  reported  below  the 
sample  specific  detection  limit  that  can 
reliably  be  measured  by  the  analytical 
method  for  the  pollutant. 

NONPROCESS  WASTEWATER— 
Wastewater  that  is  not  generated  from 
industrial  processes  or  that  does  not  come 
into  contact  with  process  wastewater. 
Nonprocess  wastewater  includes,  but  is  not 
limited  to,  wastewater  generated  from 
restrooms,  cafeterias,  and  showers. 
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NPDES— The  National  Pollutant  Discharge 
Elimination  System  authorized  under  Sec. 
402  of  the  CWA.  NPDES  requires  permits  for 
discharge  of  pollutants  from  any  point  source 
into  waters  of  the  United  States. 

NSPS — New  Source  Performance 
Standards. 

OCEAN/SEA  TANKER— A  self-or  non-self- 
propelled  vessel  constructed  or  adapted  to 
transport  commodities  or  cargos  in  bulk  in 
cargo  spaces  (or  tanks)  through  oceans  and 
seas,  where  the  commodity  or  cargo  carried 
comes  in  direct  contact  with  the  tank 
interior.  There  are  no  maximum  or  minimum 
vessel  or  tank  volumes. 

OCPSF — Organic  Chemicals.  Plastics,  and 
Synthetic  Fibers  Manufacturing  Effluent 
Guideline,  see  40  CFR  part  414. 

OFF  SITE — "Off  site"  means  outside  the 
bounds  of  the  facility. 

OIL  AND  GREASE— A  method-defined 
parameter  that  measures  the  presence  of 
relatively  nonvolatile  hydrocarbons, 
vegetable  oik.  animal  fats,  waxes,  soaps, 
greases,  and  related  materials  that  are 
extractable  in  Freon  113  (1.1,2-tricholoro- 
1,2.2-trifluoroethane).  The  analytical  method 
for  Oil  and  Grease  and  Total  Petroleum 
Hydrocarbons  (TPH)  is  currently  being 
revised  to  allow  for  the  use  of  normal  hexane 
in  place  of  freon  113,  a  chlorofluorocarbon 
(CFC).  Method  1664  (Hexane  Extractable 
Material)  will  replace  the  current  Oil  a»d 
Grease  Method  413.1  found  in  40  CFR  part 
136.  In  anticipation  of  promulgation  of 
method  1664.  data  collected  by  EPA  in 
support  of  the  TEQ  effluent  guideline 
utilized  method  1664.  Therefore,  all  effluent 
limitations  proposed  for  Oil  and  Grease  and 
TPH  in  this  effluent  guideline  are  to  be 
measured  by  Method  1664. 

ON  SITE — "On-site"  means  within  the 
bounds  of  the  fiacility. 

OUTFALL — The  mouth  of  conduit  drains 
and  other  conduits  from  which  a  jjcility 
effluent  discharges  into  receiving  waters. 

PETROLEUM  CARGO— Petroleum  cargos 
include  the  products  of  the  fractionation  or 
straight  distillation  of  crude  oil,  redistillation 
of  unfinfshed  petroleum  derivatives, 
cracking,  or  other  refining  processes.  For 
purposes  of  this  rule,  petroleum  cargos  also 
include  products  obtained  from  the  refining 
or  processing  of  natural  gas  and  coal.  For 
purposes  of  this  rule,  specific  examples  of 
petroleum  products  include  but  are  not 
limited  to:  asphalt;  benzene;  coal  tar;  crude 
oil;  cutting  oil:  ethyl  benzene:  diesel  fuel: 
fuel  additives;  fuel  oils;  gasoline;  greases; 
heavy,  medium,  and  light  oils;  hydraulic 
fluids,  jet  fuel;  kerosene;  liquid  petroleum 
gases  (LPC)  including  butane  and  propane; 
lubrication  oils;  mineral  spirits:  naphtha; 
olefin,  paraffin,  and  other  waxes;  tall  oil;  tar; 
toluene;  xylene;  and  waste  oil. 

POLLUTANTS  EFFECTIVELY 
REMOVED — Non-pesticide/herbicide 
pollutants  that  meet  the  following  criteria  are 
considered  effectively  removed:  detected  two 
or  more  times  in  the  subcategory  influent,  an 
average  subcategory  influent  concentration 
greater  than  or  equal  to  five  times  their 
analytical  method  detection  limit,  and  a 
removal  rate  of  50  percent  or  greater  by  the 
treatment  technology  option.  Pesticide/ 
herbicide  pollutants  that  meet  the  following 


criteria  are  considered  effectively  removed: 
detected  in  the  subcategory  influent  one  or 
more  times  at  a  concentration  above  the 
analytical  method  detection  limit,  and  a 
removal  rate  of  greater  than  zero  by  the 
treatment  technology  option.  All  pollutants 
effectively  removed  were  used  in  the 
environmental  assessment  and  cost 
effectiveness  analyses. 

POTW — Publicly-owned  treatment  works, 
as  defined  at  40  CFR  403. 3(o). 

PRERINSE- Within  a  TEC  cleaning 
process,  a  rinse,  typically  with  hot  or  cold 
water,  performed  at  the  beginning  of  the 
cleaning  sequence  to  remove  residual 
material  from  the  tank  interior. 

PRESOLVE  WASH— Use  of  diesel. 
kerosene,  gasoline,  or  any  other  type  of  fuel 
or  solvent  as  a  tank  interior  cleaning 
solution. 

PRETREATMENT  STANDARD— A 
regulation  that  establishes  industrial 
wastewater  effluent  quality  required  for 
discharge  to  a  POTW.  (CWA  Section  307(b).) 

PRIORITY  POLLUTANTS— The  pollutants 
designated  by  EPA  as  priority  in  40  CFR  part 
423,  App>endix  A. 

PROCESS  WASTEWATER— "Process 
wastewater"  is  defined  at  40  CFR  122.2. 

PSES — Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under  Sec. 
307(b)  of  the  CWA. 

PSNS — Pretreatment  standards  for  new 
sources  of  indirect  discharges,  under  Sec. 
307(b)  and  (c)  of  the  CWA. 

RAIL  TANK  CAR — A  completely  enclosed 
storage  vessel  pulled  by  a  locomotive  that  is 
used  to  transport  liquid,  solid,  or  gaseous 
commodities  or  cargos  over  railway  access 
lines.  A  rail  tank  car  storage  vessel  may  have 
one  or  more  storage  compartments  and  the 
stored  commodities  or  cargos  come  in  direct 
contact  with  the  tank  interior.  There  are  no 
maximum  or  minimimi  vessel  or  tank 
volumes. 

RCRA — Resource  Conservation  and 
Recovery  Act  (Pub.  L.  94-580)  of  1976.  as 
amended. 

SIC— STANDARD  INDUSTRIAL 
CLASSIFICATION— A  numerical 
categorization  system  used  by  the  U.S. 
Depmrtment  of  Commerce  to  catalogue 
economic  activity.  SIC  codes  refer  to  the 
products,  or  group  of  products,  produced  or 
distributed,  or  to  services  rendered  by  an 
operating  establishment.  SIC  codes  are  used 
to  group  establishments  by  the  economic 
activities  in  which  they  are  engaged.  SIC 
codes  often  denote  a  facility's  primary, 
secondary,  tertiary,  etc.  economic  activities. 

SIUCA  GEL  TREATED  HEXANE 
EXTRACTABLE  MATERIAL  (SGT-HEM)— A 
method-defined  jjarameter  that  measures  the 
presence  of  mineral  oils  that  are  extractable 
in  the  solvent  n-hexane  and  not  adsorbed  by 
silica  gel.  The  analytical  method  for  Total 
Petroleum  Hydrocarbons  (TPH)  and  Oil  and 
Grease  is  currently  being  revised  to  allow  for 
the  use  of  normal  hexane  in  place  of  freon 
113.  a  chlorofluorocarbon  (CFC).  Method 
1664  (Hexane  Extractable  Material)  will 
replace  the  current  Oil  and  Grease  Method 
413.1  found  in  40  CFR  part  136.  In 
anticipation  of  promulgation  of  method  1664. 
data  collected  by  EPA  in  support  of  the  TEQ 
effluent  guideline  utilized  method  1664. 


Therefore,  all  effluent  limitations  proposed 
for  Oil  and  Grease  and  TPH  in  this  effluent 
guideline  are  to  be  measured  by  Method 
1664. 

SOURCE  REDUCTION— Any  practice 
which  reduces  the  amount  of  any  hazardous 
substance,  pollutant,  or  contaminant  entering 
any  waste  stream  or  otherwise  released  into 
the  environment  prior  to  recycling, 
treatment,  or  disposal.  Source  reduction  can 
include  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  substitution  of  raw  materials, 
and  improvements  in  housekeeping, 
maintenance,  training,  or  inventory  control. 

TANK — A  generic  term  used  to  describe 
any  closed  container  used  to  transport 
commodities  or  cargos.  The  commodities  or 
cargos  transported  come  in  direct  contact 
with  the  container  interior,  which  is  cleaned 
by  TEC  facilities.  Examples  of  containers 
which  are  considered  tanks  include  but  are 
not  limited  to:  tank  trucks,  closed-top  hopper 
trucks,  intermodal  tank  containers,  rail  tank 
cars,  closed-top  hopper  rail  cars,  inland  tank 
barges,  closed-top  inland  hopp)er  barges, 
ocean/sea  tankers,  and  similcU'  tanks 
(excluding  drums  and  intermediate  bulk 
containers).  Containers  used  to  transport  pre- 
packaged materials  are  not  considered  tanks, 
nor  are  55-gallon  drums  or  pails. 

TANK  TRUCK — A  motor-driven  vehicle 
with  a  completely  enclosed  storage  vessel 
used  to  transf)ort  liquid,  solid  or  gaseous 
materials  over  roads  and  highways.  The 
storage  vessel  or  tank  may  be  detachable,  as 
with  tank  trailers,  or  permanently  attached. 
The  commodities  or  cargos  transported  come 
in  direct  contact  with  the  tank  interior.  A 
tank  truck  may  have  one  or  more  storage 
comfiartments.  There  are  no  maximum  or 
minimum  vessel  or  tank  volumes.  Tank 
trucks  are  also  commonly  referred  to  as  cargo 
tanks  or  tankers. 

TEC  industry — Transportation  Equipment 
Geaning  Industry. 

TOTES  OR  TOTE  BINS— A  completely 
enclosed  storage  vessel  used  to  hold  liquid, 
solid,  or  gaseous  commodities  or  cargos 
which  come  in  direct  contact  with  the  vessel 
interior.  Totes  may  be  loaded  onto  flat  beds 
for  either  truck  or  rail  transport,  or  onto  ship 
decks  for  water  transport  There  are  no 
maximum  or  minimum  values  for  tote 
volumes,  although  larger  containers  are 
generally  considered  to  be  intermodal  tank 
containers.  Totes  or  tote  bins  are  also  referred 
to  as  intermediate  bulk  containers  or  IBCs. 
Fifty-five  gallon  drums  and  pails  are  not 
considered  totes  or  tote  bins. 

TPH — Total  Petroleum  Hydrocarbons.  A 
method-defined  parameter  that  measures  the 
presence  of  mineral  oils  that  are  extractable 
in  Freon  113  (l,l,2-tricholoro-l,2,2- 
trifluoroethane)  and  not  adsorbed  by  silica 
gel.  The  analytical  method  for  TPH  and  Oil 
and  Grease  is  currently  being  revised  to  allow 
for  the  use  of  normal  hexane  in  place  of  fr^on 
113,  a  chlorofluorocarbon  (CFC).  Method 
1664  (Hexane  Extractable  Material)  will 
replace  the  current  Oil  and  Grease  Method 
413.1  found  in  40  CFR  136.  In  anticipation 
of  promulgation  of  method  1664,  data 
collected  by  EPA  in  support  of  the  TECI 
effluent  guideline  utilized  method  1664. 
Therefore,  all  effluent  limitations  proposed 
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for  Oil  and  Grease  and  TPH  in  this  effluent 
guideline  are  to  be  measured  by  Method 
1664. 

TSS— TOTAL  SUSPENDED  SOUDS— A 
measure  of  the  amount  of  particulate  matter 
that  is  suspended  in  a  water  sample.  The 
measure  is  obtained  by  filtering  a  water 
sample  of  known  volume.  The  particulate 
material  retained  on  the  filter  is  then  dried 
and  weighed,  see  Method  160.2. 
TWF— Toxic  Weighting  Factor. 
UNITED  STATES  SURFACE  WATERS— 
Waters  including,  but  not  limited  to,  oceans 
and  all  interstate  and  intrastate  lakes,  rivers, 
streams,  mudflats,  sand  flats,  wetlands, 
sloughs,  prairie  potholes,  wet  meadows, 
playa  lakes,  and  natural  ponds. 

VARIABILITY  FACTOR— The  daily 
variability  factor  is  the  ratio  of  the  estimated 
99th  percentile  of  the  distribution  of  daily 
values  divided  by  the  expected  value, 
median  or  mean,  of  the  distribution  of  the 
daily  data.  The  monthly  variability  factor  is 
the  estimated  95th  percentile  of  the 
distribution  of  the  monthly  averages  of  the 
data  divided  by  the  expected  value  of  the 
monthly  averages. 

VOLATILE  ORGANIC  COMPOUNDS 
(VOCs) — Any  compound  of  carlxin, 
excluding  carbon  monoxide,  carbon  dioxide, 
carbonic  acid,  metallic  carbides  or 
carbonates,  and  ammonium  carbonate,  which 
participates  in  atmospheric  photochemical 
reactions.  See  40  CFR  51.100  for  additional 
detail  and  exclusions 

WATERS  OF  THE  UNITED  STATES— The 
same  meaning  set  forth  in  40  CFR  122.2. 

ZERO  DISCHARGE  FACILITY— Facilities 
that  do  not  discharge  pollutants  to  waters  of 
the  United  States  or  to  a  POTW.  Also 
included  in  this  definition  are  discharge  of 
pollutants  by  way  of  evaporation,  deep-well 
injection,  off-site  transfer  to  a  treatment 
facility,  and  land  application. 

List  of  Subjects  in  40  CFR  Part  442 

Environmental  protection.  Barge 
cleaning.  Rail  tank  cleaning.  Tank 
cleaning.  Transportation  equipment 
cleaning,  Waste  treatment  and  disposal, 
Water  pollution  control. 

Dated:  May  15, 1998. 
Carol  M.  Browner, 
Administrator. 

Accordingly,  40  CFR  Fart  442  is 
proposed  to  he  added  as  follows: 

PART  442— TRANSPORTATION 
EQUIPMENT  CLEANING  POINT 
SOURCE  CATEGORY 

General  Provisions 

Sec. 

442.1  Specialized  definitions. 

442.2  Applicability. 

Subpart  A— TrucK/Chemlcal  Subcategory 

442.10  Applicability,  description  of  the 
Truck/Oiemical  Subcategory. 

442.11  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 


442.12  Effluent  limitations  represenUng  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

442.1 3  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

442.14  New  source  performance  standards 
(NSPS). 

442.15  Pretreatment  standards  for  existing 
sources  (PSES). 

442.16  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  B— Rall/Chemlcal  Subcategory 

442.20  Applicability;  description  of  the 
Rail/Chemical  Subcategory. 

442.21  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

442.22  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

442.23  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

442.24  New  source  performance  standards 
(NSPS). 

442.25  Pretreatment  standards  for  existing 
sources  (PSES). 

442.26  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  C — Barge/Chemical  &  Petroleum 
Subcategory 

442.30  Applicability;  description  of  the 
Barge/Chemical  &  Petroleum 
Subcategory. 

442.31  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

442.32  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

442.33  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

442.34  New  source  performance  standards 
(NSPS). 

442.35  Pretreatment  standards  for  existing 
sources  (PSES). 

442.36  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  D— Truck/Food  Subcategory 

442.40  Applicability;  description  of  the 
Truck/Food  Subcategory. 

442.41  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 


442.42  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

442.43  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT).  [Reserved] 

442.44  New  source  performance  standards 
(NSPS). 

442.45  Pretreatment  standards  for  existing 
sources  (PSES). 

442.46  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  E— Rail/Food  Subcategory 

442.50  Applicability;  description  of  the 
Rail/Food  Subcategory. 

442.51  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

442.52  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  applicaUon  of  the  best  conventional 
pollutant  control  technology  (BCT). 

442.53  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT).  (Reserved) 

442.54  New  source  performance  standards 
(NSPS). 

442.55  Pretreatment  standards  for  existing 
sources  (PSES). 

44  2 .  56    Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  F— Barga/Food  Subcategory 

442.60  Applicability;  description  of  the 
Barge/Food  Subcategory. 

442.61  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

442.62  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

442.63  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT).  [Reserved! 

442.64  New  source  performance  standards 
(NSPS). 

442.65  Pretreatment  standards  for  existing 
sources  (PSES). 

442.66  Pretreatment  standards  for  new 
sources  (PSNS). 

Tables  to  Part  442 

Table  1  to  Part  442.— Truck/Chemical 

Subcategory:  BPT,  BCT,  BAT,  and  NSPS 
Proposed  Mass  Based  Limitations  for 
Discharges  to  Surface  Waters 

Table  2  to  Part  442.— Truck/Chemical 

Subcategory:  PSES  and  PSNS  Proposed 
Mass  Based  Limitations  for  Discharges  to 
POTWs 
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Table  3  to  Part  442.— Rail/Chemical 

Subcategory:  BPT.  BCT.  BAT.  and  NSPS 
Proposed  Mass  Based  Limitations  for 
Discharges  to  Surface  Waters 

Table  4  to  Part  442— Rail/Chemical 

Subcategory:  PSES  and  PSNS  Proposed 
Mass  Based  Limitations  for  Discharges  to 
POTWs 

Table  5  to  Part  442 —Barge/Chemical  & 

Petroleum  Subcategory:  BPT.  BCT.  BAT. 
and  NSPS  Proposed  Mass  Based 
Limitations  for  Discharges  to  Surface 
Waters 

Table  6  to  Part  442 —Barge/Chemical  * 

Petroleum  Subcategory:  PSES  and  PSNS 
Proposed  Mass  Based  Limitations  for 
Discharges  to  POTWs 

Table  7  to  Part  442.— Truck/Food 
Subcategory:  BPT.  BCT  and  NSPS 
Proposed  Mass  Based  Limitations  for 
Discharges  to  Surface  Waters 

Table  8  to  Part  442 —Rail/Food  Subcategory: 
BPT.  BCT  and  NSPS  Proposed  Mass 
Based  Limitations  for  Discharges  to 
Surface  Waters 

Table  9  to  Part  442.— Barge/Food 

Subcategory:  BPT.  BCT  and  NSPS 
Proposed  Mass  Based  Limitations  for 
Discharges  to  Surface  Waters 
Authority:  33  U.S.C.  1311. 1314. 1316, 

1317,  1318.  1342  and  1361. 

General  Provisions 

§442.1     Specialized  deflnitions. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  401.11  and  403.3,  the 
following  definitions  apply  to  this  part: 

(a)  Chemical  cargos  are  defined  to 
include  but  are  not  limited  to  the 
following  cargos:  latex,  rubber,  plastics, 
plasticizers,  resins,  soaps,  detergents, 
surfactants,  agricultural  chemicals  and 
pesticides,  hazardous  waste,  organic 
chemicals  including:  alcohols, 
aldehydes,  formaldehydes,  phenols, 
peroxides,  organic  salts,  amines, 
amides,  other  nitrogen  compounds, 
other  aromatic  compounds,  aliphatic 
organic  chemicals,  glycols,  glycerines, 
and  organic  polymers;  refractory  organic 
compounds  including:  ketones,  nitriles, 
organo-metallic  compounds  containing 
chromium,  cadmium,  mercury,  copper, 
zinc;  and  inorganic  chemicals 
including:  aluminum  sulfate,  ammonia, 
ammonium  nitrate,  ammonium  sulfate, 
and  bleach.  Cargos  which  are  not 
considered  to  be  food-grade,  petroleum, 
or  diy  bulk  goods  are  considered  to  be 
chemical  cargos. 

(b)  Closed-top  hopper  is  a  completely 
enclosed  storage  vessel  used  to  transport 
dry  bulk  commodities  or  cargos.  Closed- 
top  hoppers  are  not  designed  or 
constructed  to  carry  liquid  commodities 
or  cargos  and  are  typically  used  to 
transport  grain,  soybeans,  soy  meal, 
soda  ash,  fertilizer,  plastic  pellets,  flour, 
sugar,  and  similar  commodities  or 
cargos.  The  commodities  or  cargos 
transported  come  in  direct  contact  with 


the  hopper  interior.  Closed-top  hoppers 
include  truck,  rail,  and  barge  vessels. 

(c)  Drums  are  metal  or  plastic 
cylindrical  containers  with  either  an 
open-head  or  a  tight-head  (also  known 
as  bung-type  top)  used  to  hold  Uquid, 
solid,  or  gaseous  commodities  or  cargos 
which  are  in  direct  contact  with  the 
container  interior.  Drums  typically 
ranee  in  capacity  from  30  to  55  gallons. 

(d)  Food  grade  cargos  are  defined  to 
include  edible  and  non-edible  food 
products.  Specific  examples  of  food 
grade  products  include  but  are  not 
limited  to:  alcoholic  beverages,  animal 
by-products,  animal  fats,  animal  oils, 
caramel,  caramel  coloring,  chocolate, 
com  syrup  and  other  com  products, 
dairy  products,  dietary  supplements, 
eggs,  Aavorings,  food  preservatives,  food 
products  that  are  not  suitable  for  human 
consumption,  fruit  juices,  honey,  lard, 
molasses,  non-alcoholic  beverages, 
sweeteners,  tallow,  vegetable  oils, 
vinegar,  and  water. 

(e)  Inland  tank  barge  is  a  self-  or  non- 
self-propelled  vessel  constructed  or 
adapted  primarily  to  carry  liquid,  solid 
or  gaseous  commodities  or  cargos  in 
bulk  in  cargo  sp>aces  (or  tanks)  through 
rivers  and  inland  waterways,  and  may 
occasionally  carry  commodities  or 
cargos  through  oceans  and  seas  when  in 
transit  from  one  inland  waterway  to 
another.  The  commodities  or  cargos 
transported  are  in  direct  contact  with 
the  tank  interior.  There  are  no 
maximum  or  minimum  vessel  or  tank 
volumes. 

(f)  Intermediate  bulk  container  ("IBC" 
or  "Tote")  is  a  completely  enclosed 
storage  vessel  used  to  hold  liquid,  soUd, 
or  gaseous  commodities  or  cargos  which 
are  in  direct  contact  with  the  tank 
interior.  IBCs  may  be  loaded  onto  flat 
beds  for  either  truck  or  rail  transport,  or 
onto  ship  decks  for  water  transport. 
IBCs  are  portable  containers  with  450 
liters  (119  gallons)  to  3000  liters  (793 
gallons)  capacity.  IBCs  are  also 
commonly  referred  to  as  totes  or  tote 
bins. 

(g)  Intermodal  tank  container  is  a 
completely  enclosed  storage  vessel  used 
to  hold  liquid,  soUd,  or  gaseous 
commodities  or  cargos  which  come  in 
direct  contact  with  the  tank  interior. 
Intermodal  tank  containers  may  be 
loaded  onto  flat  beds  for  either  truck  or 
rail  transport,  or  onto  ship  decks  for 
water  transport.  Containers  larger  than 
3000  liters  capacity  are  considered 
intermodal  tank  containers.  Containers 
smaller  than  3000  liters  capacity  are 
considered  IBCs. 

(h)  Ocean/sea  tanker  is  a  self-  or  non- 
self-propelled  vessel  constructed  or 
adapted  to  transport  liquid,  solid  or 
gaseous  commodities  or  cargos  in  bulk 


in  cargo  spaces  (or  tanks)  through 
oceans  and  seas,  where  the  commodity 
or  cargo  carried  comes  in  direct  contact 
with  the  tank  interior.  There  are  no 
maximum  or  minimum  vessel  or  tank 
volumes. 

(i)  Petroleum  cargos  are  dehned  to 
include  the  products  of  the  fractionation 
or  straight  distillation  of  cmde  oil, 
redistillation  of  unfinished  petroleum 
derivatives,  cracking,  or  other  refining 
processes.  For  purposes  of  this  rule, 
petroleum  cargos  also  include  products 
obtained  from  the  refining  or  processing 
of  natural  gas  and  coal.  For  purposes  of 
this  rule,  specific  examples  of 
petroleum  products  include  but  are. not 
Umited  to:  asphalt;  benzene;  coal  tar; 
crude  oil;  cutting  oil;  ethyl  benzene; 
diesel  fuel;  fuel  additives;  fuel  oils; 
gasoline;  greases;  heavy,  medium,  and 
light  oils;  hydraulic  fluids,  jet  fuel; 
kerosene;  liquid  petroleum  gases  (LPG) 
including  butane  and  propane; 
lubrication  oils;  mineral  spirits; 
naphtha;  olefin,  paraffin,  and  other 
waxes;  tall  oil;  tar;  toluene;  xylene;  and 
waste  oil. 

(j)  Rail  tank  car  is  a  completely 
enclosed  storage  vessel  pulled  by  a 
locomotive  that  is  used  to  transport 
liquid,  solid,  or  gaseous  commodities  or 
cargos  over  railway  access  lines.  A  rail 
tank  car  storage  vessel  may  have  one  or 
more  storage  compartments  and  the 
stored  commodities  or  cargos  come  in 
direct  contact  with  the  tank  interior. 
There  are  no  maximum  or  minimum 
vessel  or  tank  volumes. 

(k)  Tank  truck  is  a  motor-driven 
vehicle  with  a  completely  enclosed 
storage  vessel  used  to  transport  liquid, 
solid  or  gaseous  materials  over  roads 
and  highways.  The  storage  vessel  or 
tank  may  be  detachable,  as  with  tank 
trailers,  or  permanently  attached.  The 
commodities  or  cargos  transported  come 
in  direct  contact  with  the  tank  interior. 
A  tank  truck  may  have  one  or  more 
storage  compartments.  There  are  no 
maximum  or  minimum  vessel  or  tank 
volumes.  Tank  trucks  Jire  also 
commonly  referred  to  as  cargo  tanks  or 
tankers. 

(1)  Transportation  equipment  cleaning 
(TEC)  process  wastewater  is  identified 
to  include  all  wastewaters  associated 
with  cleaning  the  interiors  of  tanks 
including,  but  not  limited  to:  tank 
trucks;  rail  tank  cars;  intermodal  tank 
containers;  inland  tank  barges;  and 
ocean/sea  tankers  used  to  transport 
commodities  or  cargos  that  come  into 
direct  contact  with  the  tank  or  container 
interior.  TEC  process  wastewaters 
include  wastewater  generated  from 
washing  vehicle  exteriors,  equipment 
and  floor  washings,  and  TEC 
contaminated  wasetwater. 


§442.10    / 
TrucKyCher 
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§  442.2    Applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  provisions 
of  this  part  apply  to  wastewater 
discharges  of  transportation  equipment 
cleaning  process  wastewater.  Facilities 
that  do  not  engage  in  cleaning  the 
interiors  of  tanks  are  not  subject  to  the 
provisions  of  this  part. 

(b)  The  provisions  of  this  part  do  not 
apply  to  wastewater  discharges  from 
transportation  equipment  cleaning 
operations  located  at  industrial  facilities 
regulated  under  other  Clean  Water  Act 
effluent  guidelines,  provided  that  the 
facility  cleans  only  tanks  containing 
cargos  or  commodities  generated  or 
used  on-site  or  by  a  facility  under  the 
same  corporate  structure. 

(c)  The  provisions  of  this  part  do  not 
apply  to  wastewater  discharges  from 
cleaning  the  interiors  of  drums  or 
intermediate  bulk  containers. 

Subpart  A— Truck/Chemical 
Subcategory 

§  442. 1 0    Applicability;  description  of  the 
TruckyChemical  Subcategory. 

Except  as  provided  in  §442.2,  the 
provisions  of  this  subpart  apply  to  TEC 
process  wastewater  discharged  from 
facilities  that  clean  tank  trucks  and 
intermodal  tank  containers  where  10 
percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  chemical  cargos. 

§  442.1 1     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  trie  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  1  of  this  part. 

§  442. 1 2  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  must  achieve  the  effluent 
limitations  for  BOD5,  TSS,  Oil  and 
Grease  and  pH  listed  in  Table  1  of  this 
part. 

§  442.13    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  1  of  this  part. 


§  442. 1 4    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  effluent 
limitations  Usted  in  Table  1  of  this  part. 

§442.15    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces 
pollutants  into  a  publicly-owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  the 
pretreatment  standards  listed  in  Table  2 
of  this  part. 

§  442. 1 6    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards 
listed  in  Table  2  of  this  part. 

Subpart  B — Rajl/Chemlcal  Subcategory 

§  442.20    Applicability;  description  of  the 
Rail/Chemical  Subcategory. 

Except  as  provided  in  §  442.2,  the 
provisions  of  this  subpart  apply  to  TEC 
wastewater  discharged  from  facilities 
that  clean  rail  tank  cars  where  10 
percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contained  chemical  cargos. 

§  442.21     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  3  of  this  part. 

§  442.22  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  must  achieve  the  effluent 
limitations  for  BOD5.  TSS,  Oil  and 
Grease,  and  pH  listed  in  Table  3  of  this 
part. 

§  442.23    Effluent  limitations  represeRting 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  3  of  this  part. 


§  442.24    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  effluent 
limitations  Usted  in  Table  3  of  this  part. 

§  442.25    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces 
pollutants  into  a  publicly-owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  the 
pretreatment  standards  listed  in  Table  4 
of  this  part. 

§  442.26    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards 
Usted  in  Table  4  of  this  part. 

Subpart  C — Barge/Chemical  & 
Petroleum  Subcategory 

§  442.30    Applicability:  description  of  the 
Barge/Chemical  &  Petroleum  Subcategory. 

Except  as  provided  in  §  442.2,  the 
provisions  of  this  subpart  apply  to  TEC 
wastewater  discharged  from  facilities 
that  clean  tank  barges  or  ocean/sea 
tankers  where  10  percent  or  more  of  the 
total  tanks  cleaned  at  that  faciUty  in  an 
average  year  contained  chemical  and/ or 
petroleum  cargos. 

§  442.31     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
soxirce  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  5  of  this  part. 

§  442.32    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  must  achieve  the  effluent 
limitations  for  BOD5,  TSS.  Oil  and 
Grease,  and  pH  listed  in  Table  5  of  this 
part. 

§  442.33    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 
Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  Usted  in 
Table  5  of  this  part. 
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$  442.34    New  source  pertormance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  effluent 
limitations  listed  in  Table  5  of  this  part. 

§  442.35    Pretreatment  standards  for 
existing  sources  (PSES). 

Any  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly-owned  treatment  works  must 
comply  with  40  CFR  part  403.  There  are 
no  additional  pretreatment  requirements 
established  for  Barge/Chemical  & 
Petroleum  facilities. 

§442.36     Pretreatment  standards  (or  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards 
listed  in  Table  6  of  this  part. 

Subpart  0 — Truck/Food  Subcategory 

§  442. 40    AppI  icabi  llty ,  description  of  ttw 
TrucWFood  Sut>category. 

Except  as  provided  in  §  442.2,  the 
provisions  of  this  subpart  apply  to  TEC 
wastewater  discharged  from  facilities 
that  clean  tank  trucks  and  intermodal 
tank  containers  where  10  percent  or 
more  of  the  total  tanks  cleaned  at  that 
facility  in  an  average  year  contain  food 
grade  cargos.  The  provisions  of  this  part 
do  not  apply  to  those  facilities  subject 
to  the  provisions  established  in  §442.10 
for  the  Truck/Chemical  Subcategory. 

§  442.41     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  7  of  this  part. 

§442.42  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attai^iabie 
by  the  application  of  the  t>est  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  must  achieve  the  effluent 
limitations  for  BOD5.  TSS.  Oil  and 
Grease,  and  pH  listed  in  Table  9  of  this 
part. 


§  442.43    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  ecor>omicaily  achievable  (BAT). 
[Reserved] 

§  442  44     New  source  pertomianca 
standards  (NSPS). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  must  achieve  the  eflluent 
limitations  for  BODs.  TSS,  and  pH  listed 
in  Table  7  of  this  part. 

§  442.45    Pretreatment  standards  for 
existing  sources  (PSES). 

Any  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly-owned  treatment  works  must 
comply  with  40  CFR  part  403.  There  are 
no  additional  pretreatment  requirements 
established  for  Truck/Food  facilities. 

§  442.46    Pretreatment  standards  for  new 

sources  (PSNS). 

Any  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly-owned  treatment  works  must 
comply  with  40  CFR  part  403.  There  are 
no  additional  pretreatment  requirements 
established  for  Truck/Food  facilities. 

Subpart  E— Rail/Food  Sutx:ategory 

§442.50    Applicability;  description  of  the 
Rail/Food  Subcategory. 

Except  as  provided  in  §442.2,  the 
provisions  of  this  subpart  apply  to  TEC 
wastewater  discharged  from  facilities 
that  clean  rail  tank  cars  where  10 
percent  or  more  of  the  total  tanks 
cleaned  at  that  facility  in  an  average 
year  contain  food  grade  cargos.  The 
provisions  of  this  part  do  not  apply  to 
those  facilities  subject  to  the  provisions 
established  in  §442.20  for  the  Rail/ 
Chemical  Subcategory. 

§  442.51     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  tt>e  application  of  trte  tMst  practicable 
control  technology  currentiy  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  8  of  this  part. 

§  442.52  Effluent  Itmttations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  must  achieve  the  effluent 
limitations  for  BOD5.  TSS.  Oil  and 
Grease,  and  pH  listed  in  Table  8  of  this 
part. 


§  442.53     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 
(Reserved] 

§442.54     New  source  performance 
standards  (NSPS). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existirig  point 
source  must  achieve  the  effluent 
limitations  for  BOD5.  TSS.  and  pH  listed 
in  Table  8  of  this  part. 

§  442.55     Pretreatment  standards  for 
existing  sources  (PSES). 

Any  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly-owned  treatment  works  must 
comply  with  40  CFR  part  403.  There  are 
no  additional  pretreatment  requirements 
established  for  Rail/Food  facilities. 

§  442.56    Pretreatment  standards  (or  new 
sources  (PSNS). 

Any  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
pubUcly-owned  treatment  works  must 
comply  with  40  CFR  part  403.  There  are 
no  additional  pretreatment  requirements 
established  for  Rail/Food  facilities. 

Subpart  F — Barge/Food  Subcategory 

§  442  60     Applicability,  description  of  the 
Barge/Food  Subcategory. 

Except  as  provided  in  §  442.2,  the 
provisions  of  this  subpart  apply  to  TEC 
wastewater  discharged  from  facilities 
that  clean  barges  and  ocean/ sea  tankers 
where  10  percent  or  more  of  the  total 
tanks  cleaned  at  that  facility  in  an 
average  year  contain  food  grade  cargos. 
The  provisions  of  this  part  do  not  apply- 
to  those  facilities  subject  to  the 
provisions  established  in  §  442.30  for 
'  the  Barge/Chemical  &  Petroleum 
Subcategory. 

§  442.61     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
tjy  the  application  of  the  best  practicable 
control  technology  currentiy  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  9  of  this  part. 

§  442.62  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  must  achieve  the  effluent 
limitations  for  BOD5,  TSS,  Oil  and 
Grease,  and  pH  listed  in  Table  9  of  this 
part. 
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limitations  for  BOD5,  TSS,  and  pH  listed 
in  Table  9  of  this  part. 

§  442.65    Pre  treatment  standards  for 
existing  sources  (PSES). 

Anv  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly-owned  treatment  works  must 
comply  with  40  CFR  part  403.  There  are 
no  additional  pretreatment  requirements 
established  for  Barge/Food  facilities. 

Tables  to  Part  442 

Table  1  to  Part  442.— Truck/Chemical  Subcategory:  BPT.  BCT.  BAT,  and  NSPS  Proposed  Mass  Based 

Limitations  for  Discharges  to  Surface  Waters 

[Grams/tank] 


§  442.63    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  tt>e  application  of  the  best  available 
technology  economically  achievable  (BAT). 
[Reserved] 

§  442.64    New  source  performance 
standards  (NSPS). 

Except  as  provided  in  40  CFR  125^0 
through  125.32.  any  existing  point 
source  must  achieve  the  effluent 


§  442.66    Pretreatment  standards  for  new 
sources  (PSNS). 

Any  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly-owned  treatment  works  must 
comply  with  40  CFR  part  403.  There  are 
no  additional  pretreatment  requirements 
estabhshed  for  Barge/Food  facilities. 


BPT 

BCT 

BAT 

NSPS 

Pollutant  or  pollutant  property 

Daily 
maximum 

Monthly 
average 

Daily 

maximum 

Monthly 
average 

Daily  maxi- 
mum/monthly 
average 

Daily 
maximum 

Monthly 
average 

BOD,  - 

TSS         

145 
281 
25.3 
0.16 
0.09 
3760 
0.12 
0.12 
0.12 
0.12 
0.20 
0.12 

67.6 
115 
16.1 
0.16 
0.09 
3760 
0.12 
0.12 
0.12 
0.12 
0.20 
0.12 

145 
281 
25.3 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

67.6 
115 

16.1 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
0.16 
0.09 
3760 
0.12 
0.12 
0.12 
0.12 
0.20 
0.12 

145 

281 
25.3 
0.16 
0.09 
3760 
0.12 
0.12 
0.12 
0.12 
0.20 
0.12 

67.6 
115 

Oil  and  Grease  (HEM)  

16.1 

0.16 

Zinc - 

COD 

0.09 
3760 

Bts  (2-ethvlhexvll  ottiaiata 

0.12 

^ll-^J-f)rtvl  Dhthalate      

0.12 

N-  DodGcane                 ..».....•..•»..••. 

0.12 

N-Hexadecane  

Styrene  _ 

1,2-d»chlorobenzene 

0.12 
0.20 
0.12 

Table  2  to  Part  442.— Truck/Chemical  Subcategory:  P5ES  and  PSNS  Proposed  Mass  Based  Limitations  for 

Discharges  to  POTWs 

[Grams/tank] 


Pollutant  or  pollutant  property 


Chromium  — 

Zinc  

COD  

Bis  (2-«thylhexyl)  pthalate 

di — N-octyl  phthalate  

N-Dodecane  

N-Hexadecane  

Styrene    

1 .2-dichlofoben2ene  


PSES 


Daily 
maximum 


0.20 
0.12 
3760 
0.23 
0.15 
0.19 
0.19 
0.40 
0.15 


Monthly 
average 


0.20 
0.12 
3760 
0.23 
0.15 
0.19 
0.19 
0.40 
0.15 


PSNS 


Daily 
maximum 


020 
0.12 
3760 
023 
0.15 
0.19 
0.19 
0.40 
0.15 


Monthly 
average 


0.20 
0.12 
3760 
0.23 
0.15 
0.19 
0.19 
0.40 
0.15 


Table  3  to  Part  442.— Rail/Chemical  Subcategory:  BPT,  BCT,  BAT  and  NSPS  Proposed  Mass  Based 

Limitations  for  Discharges  to  Surface  Waters 

(GramsAank) 


BPT 

BCT 

BAT 

NSPS 

Pollutant  or  poHutant  property 

Daily 

maximum 

Monthly 
average 

Daily 

maximum 

Monthly 
average 

Daily  maxi- 
mum/monthly 
average 

Daily 

maximum 

Monthly 
average 

BOD5                 

3,840 

338 

470 

42,200 

0.63 

0.43 

1.790 

141 

.     286 

42,200 

0.63 

0.43 

3,840 
338 
470 
N/A 
N/A 
N/A 

1,790 
141 
286 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
42,200 
0.63 
0.43 

3,840 

338 

130 

42200 

0.43 

0.43 

1.790 

TSS  

141 

Oil  and  Grease  (HEM)  

83 

COD   - 

N-Dodecane  ... 

N-Hexadecane  

42200 
0.43 
0.43 
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Table  3  to  Part  442.— Rail/Chemical  Subcategory:  BPT,  BCT.  BAT  and  NSPS  Proposed  Mass  Based 
Limitations  for  Discharges  to  Surface  Waters — Continued 

[GramsAank] 


Pollutant  Of  pollutant  property 


BPT 


DaHy 
maximum 


Monthly 
average 


BCT 


Daity 

maximum 


Monthly 
average 


BAT 


Daily  maxi- 
mum/monthly 
average 


NSPS 


Daily 
maximum 


Monthty 

average 


N-Tetradecane 

Anthracene  

Pyrene 

Ruoranthene  .. 
Phenanthrene 


0.43 
2.20 
0.68 
0.74 
1.96 


0.43 
2.20 
0.68 
0.74 
1.96 


N/A 
N/A 
N/A 
N/A 
N/A 


N/A 
N/A 
N/A 
N/A 
N/A 


0.43 
2.20 
0.68 
0.74 
1.96 


0.43 
2.20 
0.68 
0.74 
1.96 


0.43 
2.20 
0.68 
0.74 
1.96 


Table  4  to  Part  442. 


-Rail/Chemical  Subcategory:  PSES  and  PSNS  Proposed  Mass  Based  Limitations  for 
Discharges  to  POTWs 

[Grams/tank] 


PSES 

PSNS 

Pollutant  or  pollutant  property 

Daily 
maximum 

Monthly 
average 

Daily 
maximum 

Monthly 
average 

Total  Petroleum  Hydrocarbons  (SGT-HEM) „ 

cod 

942 
42,200 
2.56 
3.98 

0.60 

942 
42,200 
2.56 
3.98 
0.60 

207 
42,200 
2.56 
0.66 
0.60 

207 
42,200 

N-Hexadecane 

N-Tetradecane 

Ruoranthene 

2.56 
0.66 
0.60 

Table  5  to  Part  442.— Barge/Chemical  &  Petroleum  Subcategory:  BPT,  BCT,  BAT,  and  NSPS  Proposed 

Mass  Based  Limitations  for  Discharges  to  Surface  Waters 

[Grams/tank] 


Pollutant  or  pollutant  property 


BPT 


Daily 
maximum 


Monthly 
average 


BCT 


Daily 
maximum 


Monthly 
average 


BAT 


Daily  maxi- 
mum/monthly 
average 


NSPS 


Daily 

maximum 


Monthly 
average 


BOD,  

TSS  

Oil  and  Grease  (HEM)  

COD  

Cadmium  

Chromium  

Copper 

Lead  

Nickel 

Zinc 

1-Methylphenanthrene  

Bis  {2-ethylhexyl)  Phthalate 

Di-N-Octyl  Phthalate  

N-Decane  

N-Docosane  , 

N-Dodecane  

N-Eicosane 

N-Octadecane  , 

N-Tetracosane 

N-Tetradecane  , 

P-Cymene  _ 

Pyrene  


18.300 
9,540 
658 
74,300 
0.19 
1.82 
2.17 
1.93 
15.3 
153 
2.04 
1.88 
2.68 
5.96 
3.02 
16.7 
6.67 
7.45 
2.19 
7.30 
0.29 
1.20 


8,600 
6.090 
294 
74,300 
0.19 
1.82 
2.17 
1.93 
15.3 
153 
2.04 
1.88 
2.68 
5.96 
3.02 
16.7 
6.67 
7.45 
2.19 
7.30 
0.29 
1.20 


18.300 
9.540 
658 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


8.600 
6.090 
294 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


N/A 

N/A 

N/A 
74.300 
0.19 
1.82 
2.17 
1.93 
15.3 

153 
2.04 
1.88 
2.68 
5.96 
3.02 
16.7 
6.67 
7.45 
2.19 
7.30 
0.29 
1.20 


18.300 
9.540 
658 
74.300 
0.19 
1.82 
2.17 
1.93 
15.3 
153 
2.04 
1.88 
2.68 
5.96 
3.02 
16.7 
6.67 
7.45 
2.19 
7.30 
0.29 
120 


8.600 
6.090 
294 
74.300 
0.19 
1.82 
2.17 
1.93 
15.3 
153 
2.04 
1.88 
2.68 
5.96 
3.02 
16.7 
6.67 
7.45 
2.19 
7.30 
0.29 
1.20 
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Table  6  to  Part  442.— Barge/Chemical  &  Petroleum  Subcategory:  PSES  and  PSNS  Proposed  Mass  Based 

Limitations  for  Discharges  to  POTWs 

(GramsAank) 


Pollutant  or  pollutant  property 


Total  Petroleum  Hydrocartx)ns  (SGT-HEM) 

COD 

Cadmium •..„.;„„„ 

Chromium ...'. ..„ 

Copper , 

Lead „ 

Nickel  ^ 

Zinc  _ 

1  -Met  hylphenanthrene 

Bis  (2-ethylhexyl)  Phthalate 

Dt-N-Octyi  Phthalate , 

N-Decane _. 

N-Docesane „ ; 

N-Dodecane .-.., 

N-Eicosane  

N-Octadecane „ „., 

N-Tetracosane  

N-Tetradecane „ 

P-Cymene 

Pyrene  


PSES 


Daily 
maximum 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Monthly 
average 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


PSNS 


Daily 
maximum 


347 
74.300 
0.51 
0.61 
79.9 
5.04 
39.1 

241 
9.70 
2.05 
7.69 
726 
3.67 
20.3 
8.13 
9.07 
5.51 
8.90 
2.21 
2.94 


Monthly 
average 


347 
74,300 
0.51 
0.61 

79.9 
5.04 

39.1 
241 
9.70 
2.05 
7.69 
7.26 
3.67 

20.3 
8.13 
9.07 
5.51 
8.90 
2.21 
2.94 


Table  7  to  Part  442.— Truck/Food  Subcategory:  BPT.  BCT  and  NSPS  Proposed  Mass  Based  Umitations  for 

Discharges  to  Surface  Waters 

[Grams/tankJ 


BPT 

BCT 

BAT 

NSPS 

PoHutant  or  pollutant  property 

Daily 
maximum 

Monthly 
average 

Daily 

maximum 

Monthly 
average 

Daily 

maximum/ 

monthly 

average 

Daily 

maximum 

Monthly 
average 

BOD, 

166 
673 
60.4 

72.4 
256 
26.3 

166 
673 
60.4 

72.4 
256 
26.3 

N/A 
N/A 
N/A 

166 
673 
60.4 

72.4 
256 
26.3 

TSS  

Oil  and  Grease  (HEM)  

Table  8  to  Part  442.— Rail/Food  Subcategory:  BPT,  BCT  and  NSPS  Proposed  Mass  Based  Limitations  for 

Discharges  to  Surface  Waters 

[Grams/tank] 


BPT 

BCT 

BAT 

NSPS 

• 

Pollutant  or  pollutant  property 

Daily 
maximum 

Monthly 
average 

Daily 
maximum 

Monthly 
average 

Daily 

maximum/ 
monthly 
average 

Daily 
maximum 

Monthly 
average 

BOD,  

945 

3,830 

344 

412 

1,460 

ISO 

945 

3.830 

344 

412 

1.460 

150 

N/A 
N/A 
N/A 

945 

3.830 

344 

412 

1,460 

150 

TSS  

Oil  and  Grease  (HEM)  

Table  9  to  Part  442.— Barge/Food  Subcategory:  BPT,  BCT  and  NSPS  Proposed  Mass  Based  Limitations  for 

Discharges  to  Surface  Waters 

[Grams/tank] 


BPT 

BCT 

BAT 

NSPS 

Pollutant  or  pollutant  property 

Daily 
maximum 

Monthly 
average 

Daily 
maximum 

Monthly 
average 

Daily 

maximum/ 

monthly 

average 

Daily 
maximum 

Monthly 
average 

BOD,  ^ 

TSS  „ 

945 
3,830 

412 
1,460 

945 
3.830 

412 
1,460 

N/A 
N/A 

945 
3,830 

412 
1.460 
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TABLE  9  TO  PART  442  -BARGE/FOOD  SUBCATEGORY:  BPT.  BCT  AND  NSPS  PROPOSED  MASS  BASED  LIMITATIONS  FOR 

Discharges  to  Surface  Waters— Continued 

(GramsAankJ 


BPT 

BCT 

BAT 

NSPS 

Pollutant  or  pollutant  property 

Daily 

maximum 

Monthly 
average 

Daily 
maximum 

Monthly 
average 

Daily 

maximum/ 

montttly 

average 

Daily 
maximum 

Monthly 
average 

Oil  and  Grease  (HEM)  

344 

150 

344 

150 

N/A 

344 

150 

ISS 


1998 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

[Docket  NO.  FR-4372-N-01] 

Statutorily  Mandated  Designation  of 
Qualified  Census  Tracts  for  Section  42 
of  the  Internal  Revenue  Code  of  1986; 
Supplemental  Designation 

agency:  Office  of  the  Secretary.  HUD. 
action:  Notice. 


summary:  This  document  provides 
revised  and  supplemental  designations 
of  "Qualified  Census  Tracts"  for 
purposes  of  the  Low-Income  Housing 
Tax  Credit  ("LIHTC")  under  section  42 
of  the  Internal  Revenue  Code  of  1986, 
and  provides  the  methodology  used  by 
the  United  States  Department  of 
Housing  and  Urban  Development 
("HUD").  The  new  Qualified  Census 
Tract  designations  are  for  Puerto  Rico 
and  for  the  metropolitan  areas  and  the 
nonmetropolitan  areas  of  States  affected 
by  changes  in  metropolitan  area 
definitions  since  the  last  designation  of 
Qualified  Census  Tracts  on  May  1. 1995 
(60  FR  21246).  The  designations  are 
based  on  1990  census  data.  For  the 
metropolitan  areas  and  the 
nonmetropolitan  areas  of  States  not 
listed  in  this  Notice,  the  corrected 
designations  of  "Qualified  Census 
Tracts"  published  May  1.  1995  (60  FR 
21246)  remain  in  effect.  These  revisions 
are  made  necessary  by:  the  recently 
enacted  "HUBZones"  provisions  of  the 
Small  Business  Reauthorization  Act  of 
1997.  which  incorporate  section  42 
Qualified  Census  Tracts  by  reference; 
the  need  for  QuaUfied  Census  Tract 
designations  in  Puerto  Rico;  and 
changes  in  the  definitions  of 
metropolitan  areas  since  the  last 
designation  of  Quahfied  Census  Tracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
With  questions  on  how  tracts  are 
designated  and  on  geographic 
definitions.  Kurt  G.  Usowski. 
Economist,  Division  of  Economic 
Development  and  Public  Finance,  Office 
of  Policy  Development  and  Research, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington.  DC  20410.  telephone  (202) 
708-0426.  e-mail 

Kurt_G._Usowski@hud.gov.  With 
specific  legal  questions  pertaining  to 
section  42  and  this  notice,  Chris  Wilson, 
Attorney,  Office  of  the  Chief  Counsel, 
Pass  Throughs  and  Special  Industries 
Branch  5.  Internal  Revenue  Service. 
1111  Constitution  Ave..  NW, 
Washington.  DC.  20244.  telephone  (202) 
622-3040,  fax  (202)  622-4779;  or  Harold 
J.  Gross,  Senior  Tax  Attorney.  Office  of 
the  General  Counsel.  Department  of 


Housing  and  Urban  Development.  451 
Seventh  Street.  SW.  Washington,  DC 
20410,  telephone  (202)  708-3260,  e-mail 
H._JERRY_GROSS«hud.gov.  For 
questions  about  the  "HUBZones" 
program.  Michael  P.  McHale.  Assistant 
Administrator  for  Procurement  Policy. 
Office  of  Government  Contracting.  Suite 
8800,  Small  Business  Administration. 
409  Third  Street.  SW.  Washington.  DC 
20416.  telephone  (202)  205-6731.  fax 
(202)  205-7324.  e-mail 
michael.mchale®sba.gov.  A 
telecommunications  device  for  deaf 
persons  (TTY)  is  available  at  (202)  708- 
9300.  (These  are  not  toll-free  telephone 
numbers.)  Additional  copies  of  this 
notice  are  available  through  HUDUSER 
at  (800)  245-2691  for  a  small  fee  to 
cover  duplication  and  mailing  costs. 
COPIES  AVAILABLE  ELECTRONKJALLY:  This 
notice  is  available  electronically  on  the 
Internet  (World  Wide  Web)  at  http:// 
www.huduser.org/  under  the  heading 
"Data  Available  from  HUDUser. "  A 
complete  revised  list  of  all  Qualified 
Census  Tracts  including  the  tracts 
designated  by  this  Notice  and  the 
previously-designated  tracts  which 
continue  to  be  in  effect  will  be  posted 
at  this  site. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Treasury  Department  and 
the  Internal  Revenue  Service  thereof  are 
authorized  to  interpret  and  enforce  the 
provisions  of  the  Internal  Revenue  Code 
of  1986  (the  "Code"),  including  the 
Low-Income  Housing  Tax  Credit 
("LMTC")  found  at  section  42  of  the 
Code,  as  enacted  by  the  Tax  Reform  Act 
of  1986  IPub.L.  99-5141.  as  amended  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.L.  100-6471, 
as  amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989  [Pub.L.  101- 
239).  as  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
IPub.L.  101-508).  as  amended  by  the 
Tax  Extension  Act  of  1991  (Pub.L.  1^2- 
227].  and  as  amended  and  made 
permanent  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  [Pub.L.  103- 
66).  The  Secretary  of  HUD  is  required  to 
designate  Qualified  Census  Tracts  and 
Difficult  Development  Areas  by  section 
42(d)(5)(C)  of  the  Code. 

In  order  to  assist  in  understanding 
HUD's  mandated  designation  of 
Qualified  Census  Tracts  for  use  in 
administering  section  42  of  the  Code,  a 
summary  of  section  42  is  provided.  The 
following  summary  does  not  purport  to 
bind  the  Treasury  or  the  IRS  in  any  way. 
nor  does  it  purport  to  bind  HUD  as  HUD 
has  no  authority  to  interpret  or 
administer  the  Code,  except  in  those 


instances  where  it  has  a  specific 
delegation. 

Summary  of  Low  Income  Housing  Tax 
Credit 

The  UHTC  is  a  tax  incentive  intended 
to  increase  the  availability  of  low 
income  housing.  Section  42  provides  an 
income  tax  credit  to  owners  of  newly 
constructed  or  substantially 
rehabilitated  low-income  rental  housing 
projects.  The  dollar  amount  of  the 
LIHTC  available  for  allocation  by  each 
state  (the  "credit  ceiling")  is  limited  by 
population.  Each  state  is  allocated  credit 
based  on  $1.25  per  resident.  Also,  states 
may  carry  forward  unused  or  returned 
credit  for  one  year;  if  not  used  by  then, 
credit  goes  into  a  national  pool  to  be 
allocated  to  states  as  additional  credit. 
State  and  local  housing  agencies 
allocate  the  state's  credit  ceiling  among 
low  income  housing  building  owners 
applying  for  the  credit. 

The  credit  is  based  on  the  cost  of 
units  placed  in  service  as  low-income 
units  under  certain  minimum 
occupancy  and  maximum  rent  criteria. 
In  general,  a  building  must  meet  one  of 
two  thresholds  to  be  eligible  for  the 
UHTC:  either  20%  of  units  must  be 
rent-restricted  and  occupied  by  tenants 
with  incomes  no  higher  than  50%  of  the 
Area  Median  Gross  Income  ("AMGI"). 
or  40%  of  units  must  be  rent  restricted 
and  occupied  by  tenants  with  incomes 
no  higher  than  60%  of  AMGI.  The  term 
"rent-restricted"  means  that  gross  rent, 
including  an  allowance  for  utilities, 
cannot  exceed  30%  of  the  tenant's 
imputed  income  limitation  (i.e..  50%  or 
60%  of  AMGI).  The  rental  restrictions 
remain  in  effect  for  at  least  15  years,  and 
building  owners  are  required  to  enter 
into  agreements  to  maintain  the  low 
income  character  of  the  building  for  an 
additional  15  years. 

The  LIHTC  reduces  income  tax 
liability  dollar  for  dollar.  It  is  taken 
annually  for  a  term  of  ten  years  and  is 
intended  to  yield  a  present  value  of 
either  (1)  70  percent  of  the  "qualified 
basis"  for  new  construction  or 
substantial  rehabilitation  expenditures 
that  are  not  federally  subsidized  or 
financed  with  tax-exempt  bonds,  or  (2) 
30  percent  of  the  qualified  basis  for  the 
acquisition  of  existing  projects  or 
projects  involving  federal  subsidies  or 
financing  with  tax-exempt  bonds.  The 
actual  credit  rates  were  fixed  at  9 
percent  (70  percent  present  value)  and 
4  percent  (30  percent  present  value)  for 
1987.  and  are  adjusted  monthly  for 
projects  placed  in  service  after  1987 
imder  procedures  specified  in  section 
42.  Individuals  can  use  the  credit  up  to 
a  deduction  equivalent  of  $25,000.  This 
equals  $9,900  at  the  39.6%  maximum 


UMI 


Federal  Register/ Vol.  63,  No.  122 /Thursday,  June  25,  1998 /Notices 


34749 


marginal  tax  rate.  Individuals  cannot 
use  the  credit  against  the  alternative 
minimum  tax.  Corporations,  other  than 
S  or  professional  service  corporations, 
can  use  the  credit  against  ordinary 
income  tax.  They  cannot  use  the  credit 
against  the  alternative  minimum  tax. 
These  corporations  can  also  use  the 
losses  from  the  project. 

The  qualified  oasis  represents  a 
fraction  of  the  "eligible  basis,"  based  on 
the  number  of  low  income  units  in  the 
building  as  a  percentage  of  the  total 
number  of  units,  or  based  on  the  floor 
space  of  low  income  units  as  a 
percentage  of  the  total  floor  space  in  the 
building.  The  eligible  basis  is  the 
adjusted  basis  attributable  to  acquisition 
cost  plus  the  amounts  chargeable  to 
capital  account  incurred  prior  to  the  end 
of  the  first  taxable  year  in  which  the 
qualified  low  income  building  is  placed 
in  service.  In  the  case  of  buildings 
located  in  designated  Qualified  Census 
Tracts  or  designated  Difficult 
Development  Areas,  eligible  basis  is 
increased  to  130%  of  what  it  otherwise 
would  be.  This  means  that  the  available 
credit  will  also  be  increased  by  30%;  if 
the  70%  credit  is  available,  it  will 
effectively  be  increased  to  91%. 

Under  section  42(d)(5){C)  of  the  Code, 
a  Qualified  Census  Tract  is  any  census 
tract  (or  equivalent  geographic  area 
defined  by  the  Bureau  of  the  Census)  in 
which  at  least  50%  of  householdi<.  have 
an  income  less  than  60%  of  the  AMGI. 
There  is  a  limit  on  the  amount  of 
Qualified  Census  Tracts  in  any 
Metropolitan  Statistical  Area  ("MSA") 
or  Primary  Metropolitan  Statistical  Area 
("PMSA")  that  may  be  designated  to 
receive  an  increase  in  eligible  basis:  all 
of  the  designated  census  tracts  within  a 
given  MSA/PMSA  may  not  together 
contain  more  than  20%  of  the  total 
population  of  the  MSA/PMSA.  For 
purposes  of  this  rule,  all  non- 
metropolitan  areas  in  a  state  are  treated 
as  if  they  constituted  a  single 
metropolitan  area.  An  amendment  to 
section  42  made  by  section  11701(a)(2) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  specifies  that  the  income 
test  for  designation  of  Qualified  Census 
Tracts  should  be  based  on  the  most 
recent  census  data. 

In  the  last  designation  of  Qualified 
Census  Tracts  published  May  1,  1995 
(60  FR  21246).  no  tract  designations 
were  made  in  Puerto  Rico  because  the 
entire  island  was  designated  a  "Difficult 
Development  Area"  under  section  42  of 
the  Internal  Revenue  Code  malting  the 
designation  of  Quahfied  Census  Tracts 
superfluous.  Because  the  current 
designation  of  section  42  Difficult 
Development  Areas,  published  October 
21. 1997  (62  FR  54732),  no  longer  names 


all  of  Puerto  Rico  a  Difficuh 
Development  Area,  updated 
designations  of  Qualified  Census  Tracts 
are  required.  The  following  changes  in 
MSA/PMSA  definitions  were  made  after 
HUD's  last  designation  of  Qualified 
Census  Tracts. 


New  MSA  (MSA  Uo.) 

Ckxnponent  counties 

nagstatl.  AZ-UT 

Coconino  County.  AZ. 

MSA  (2620). 

Kane  County.  UT. 

Grand  Junction.  CO 

Mesa  County,  CO. 

MSA  (2995). 

Hattiesburg.  MS  MSA 

Fofrest  County.  MS. 

(3285). 

Lamar  County.  MS. 

Jonesboro.  AR  MSA 

Craighead  County. 

(3700). 

AR. 

Pocatetlo.  ID  MSA 

Bannock  County,  ID. 

(6340). 

In  addition,  Chester  County, 
Tennessee  was  added  to  the  Jackson,  TN 
MSA  (3580).  With  this  addition,  the 
MSA  now  comprises  Chester  and 
Madison  Counties.  Tennessee. 

Finally,  the  recently  enacted 
"HUBZones"  provisions  of  the  Small 
Business  Reauthorization  Act  of  1997 
[Pub.L.  105-135)  incorporate  section  42 
Qualified  Census  Tracts  by  reference 
making  necessary  these  revisions  to 
ensure  legal  compliance  with  this  new 
f  rogram. 

Explanation  of  HUD  Designation 
Methodology 

A.  Qualified  Census  Tracts 

In  developing  this  revised  list  of 
UHTC  Qualified  Census  Tracts,  HUD 
used  1990  Census  data  and  the  MSA/ 
PMSA  definitions  established  by  the 
Office  of  Management  and  Budget  that 
applied  as  of  June  30.  1996.  Beginning 
with  the  1990  census,  tract-level  data 
are  available  for  the  entire  country. 
Generally,  in  metropolitan  areas  these 
geographic  divisions  are  called  census 
tracts  while  in  most  non-metropolitan 
areas  the  equivalent  nomenclature  is 
Block  Numbering  Area  ("BNA").  BNAs 
are  treated  as  census  tracts  for  the 
purposes  of  this  Notice. 

The  LIHTC  Qualified  Census  Tracts 
were  determined  as  follows: 

1.  A  census  tract  must  have  50%  of 
its  households  with  incomes  below  60% 
of  the  AMGI  to  be  eligible.  HUD  has 
defined  60%  of  AMGI  income  as  120% 
of  HUD's  Very  Low  Income  Limits,  that 
are  based  on  50%  of  area  median  family 
income,  adjusted  for  high  cost  and  low 
income  areas.  The  income  estimates 
were  then  deflated  to  1989  dollars,  so 
they  would  match  the  1990  Census 
income  data. 

2.  For  each  census  tract,  the 
percentage  of  households  below  the 
60%  income  standard  was  determined 
by  (a)  calculating  the  average  household 


size  of  the  census  tract,  (b)  applying  the 
income  standard  after  adjusting  it  to 
match  the  average  household  size,  and 
(c)  calculating  the  number  of 
households  with  incomes  below  the 
income  standard. 

3.  Qualified  Census  Tracts  are  those 
in  which  50%  or  more  of  the 
households  are  income  eligU)le  and  the 
population  of  all  census  tracts  that 
satisfy  this  criterion  does  not  exceed 
20%  of  the  total  population  of  the 
respective  area. 

4.  In  areas  where  more  than  20%  of 
the  population  qualifies,  census  tracts 
are  ordered  from  the  highest  percentage 
of  eligible  households  to  the  lowest. 
Starting  with  the  highest  percentage, 
census  tracts  are  included  until  the  20% 
limit  is  exceeded.  If  a  census  tract  is 
excluded  because  it  raises  the 
percentage  above  20%.  then  subsequent 
census  tracts  are  considered  to 
determine  if  a  census  tract  with  a 
smaller  population  could  be  included 
without  exceeding  the  20%  limit. 

B.  Application  of  Caps  to  Qualified 
Census  Tract  Determinations 

In  identifying  Qualified  Census 
Tracts,  HUD  applied  various  caps,  or 
limitations,  as  noted  above.  For 
Qualified  Census  Tracts,  section 
42(d)(5)(C)(ii)(n)  of  the  Code  specifies 
that  the  population  of  eligible  census 
tracts  within  a  metropolitan  area  cannot 
exceed  20%  of  the  population  of  that 
metropolitan  area.  Similarly,  for  census 
tracts/BNAs  located  outside 
metropolitan  areas,  the  population  of 
eligible  census  tracts/BNAs  cannot 
exceed  20%  of  the  population  of  the 
non-metropolitan  counties  in  a  State. 

In  applymg  these  caps.  HUD 
established  procedures  to  deal  with  two 
issues:  (1)  how  to  proceed  when  the 
next  logical  choice  for  inclusion  causes 
the  cumulative  area  population  to 
exceed  the  cap.  and  (2)  how  to  treat 
small  overruns  of  the  caps.  The 
remainder  of  this  section  explains  the 
procedures. 

1.  Next  choice  causes  cumulative 
population  to  exceed  the  cap.  In 
applying  the  20%  cap  to  Qualified 
Census  Tracts.  HUD  did  not  attempt  to 
break  a  borderline  census  tract  into 
smaller  areas.  Instead  HUD  looked  tract- 
by-tract  down  the  ranking  beyond  the 
excluded  tract  to  see  if  a  smaller  tract 
could  be  included  without  exceeding 
the  cap.  Section  42(d)(5)(C)(ii)(I)  of  the 
Code  sets  a  simple  test  for  eligibiUty  for 
Qualified  Census  Tracts.  If  a  tract's  low 
income  population  exceeds  50%  of  its 
total  population,  then  the  tract  is 
eligible  unless  it  becomes  necessary  to 
eliminate  the  tract  to  satisfy  the  cap. 
There  are  many  metropolitan  areas  and 
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States  in  which  the  population  of 
eligible  areas  falls  short  of  20%.  When 
HUD  had  to  eliminate  tracts  to  satisfy 
the  20%  cap,  it  was  choosing  among 
tracts  that  were  otherwise  eli«ble. 

2.  Anomalous  results.  For  Qualified 
Census  Tracts.  HUD  applied  the  caps 
strictly  unless  a  strict  application 
produced  a^  anomalous  result. 
Specifically,  HUD  stopped  selecting 
areas  when  it  was  impossible  to  choose 
another  area  without  exceeding  the 
applicable  cap.  The  only  exception  to 
this  policy  was  when  an  excluded  area 
contained  either  a  large  absolute 
population  or  a  large  percentage  of  the 
total  population  and  its  inclusion 
resulted  in  only  a  minor  overrun  of  the 
cap.  There  were  some  cases  where  the 
inclusion  of  an  area  would  result  in  a 
minimal  overrun  of  the  cap;  but.  in  all 
of  these  cases,  the  exclusion  of  the  area 
resulted  in  neither  a  large  absolute  loss 
of  population  nor  a  large  short-fall 
below  20%.  HUD  believes  the 
designation  of  these  areas  is  consistent 
with  the  intent  of  tltfe  legislation.  Some 
latitude  is  justifiable  because  it  is 
impossible  to  really  determine  whether 
the  20%  cap  has  been  exceeded,  a*  long 
as  the  apparent  excess  is  small,  due  to 
measurement  error.  Despite  the  care  and 
effort  involved  in  a  decennial  census,  it 
is  recognized  by  the  Census  Bureau,  and 
all  users  of  the  data,  that  the  population 
counts  for  a  given  area  and  for  the  entire 
country  are  not  precise.  The  extent  of 
the  measurement  error  is  unknown. 
Thus,  there  can  be  errors  in  both  the 
niunerator  and  denominator  of  the  ratio 
of  populations  used  in  applying  a  20% 
cap.  in  circumstances  where  a  strict 
application  of  a  20%  cap  results  in  an 
anomalous  situation,  recognition  of  the 
unavoidable  imprecision  in  the  census 
data  justifies  accepting  small  variances 
above  the  20%  Umit. 


Future  Designations 

Qualified  Census  Tracts  wrill  not  be 
redesignated  until  year  2000  census  data 
become  available  unless  further  changes 
in  metropolitan  area  definitions  occur. 

Effective  Date 

The  revisions  to  the  Ust  of  QuaUfied 
Census  Tracts  are  effective  for 
allocations  of  credit  made  after 
December  31.  1998.  In  the  case  of  a 
building  described  in  hitemal  Revenue 
Code  section  42(h)(4)(B).  the  list  is 
effective  if  the  bonds  are  issued  and  the 
building  is  placed  in  service  after 
December  31, 1998.  The  corrected 
designations  of  "Qualified  Census 
Tracts"  under  section  42  of  the  Internal 
Revenue  Code  published  May  1,  1995 
(60  FR  21246)  for  the  metropolitan  areas 
and  nonmetropolitan  parts  of  States  not 
listed  in  this  Notice  remain  in  effect. 
The  Ust  of  Difficult  Development  Areas 
published  October  21. 1997  (62  FR 
54732)  remains  in  effect.  Effective  dates 
with  respect  to  the  HUBZones  program 
will  be  established  separately  by  the 
Small  Business  Administration. 

Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  CEQ  regulations  and  24  CFR 
50.19(c)(6)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  notice  provide  for  the  establishment 
of  fiscal  requirements  or  procedures 
which  do  not  constitute  a  development 
decision  that  affects  the  physical 
condition  of  specific  project  areas  or 
building  sites  and  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act.  except  for 
extraordinary  circumstances,  and  no 
FONSI  is  required. 


Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  Section 
605(b)  (the  Regulatory  Flexibility  Act), 
the  undersigned  hereby  certifies  that 
this  notice  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  notice 
involves  the  designation  of  "Difficult 
Development  Areas"  for  use  by  political 
subdivisions  of  the  States  in  allocating 
the  LIHTC.  as  required  by  section  42  of 
the  Code,  as  amended.  This  notice 
places  no  new  requirements  on  the 
States,  their  political  subdivisions,  or 
the  applicants  for  the  credit.  This  notice 
also  details  the  technical  methodology 
used  in  making  such  designations. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  any 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
order.  The  notice  merely  designates 
"Qualified  Census  Tracts"  for  the  use  by 
pohtical  subdivisions  of  the  States  in 
allocating  the  LIHTC,  as  required  under 
section  42  of  the  Internal  Revenue  Code, 
as  amended.  The  notice  also  details  the 
technical  methodology  used  in  making 
such  designations. 

Dated:  June  18. 1998. 
Andrew  Cuomo, 
Secretary. 

BILUNQ  COOe  «1ft-32-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  431 

[Docket  No.  EE-RM-96-400] 

Energy  Efficiency  Program  for  Certain 
Comnrtercial  and  Industrial  Equipment: 
Test  Procedures,  Labeling,  and 
Certification  Requirements  for  Electric 
Motors 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Proposed  rule;  limited 

reopening  of  the  comment  period. 

summary:  In  a  Notice  of  Proposed 
Rulemaking,  61  FR  60440  (November 
27.  1996)  (NOPR).  concerning  one 
through  200  horsepower  electric  motors 
that  are  covered  under  the  Energy  Policy 
and  Conservation  Act,  as  amended 
(EPCA).  the  Department  of  Energy  (DOE 
or  the  Department]  proposed  to  adopt 
test  procedures  (including  those  in 
Institute  of  Electrical  and  Electronics 
Engineers,  hic.  Standard  112-1991 
("IEEE  112-1991")),  sampling  plans  for 
compliance  and  enforcement  testing, 
efficiency  labeling  requirements,  and 
standards  and  procedures  under  which 
DOE  would  classify  an  accreditation 
organization  or  a  certification  program 
as  "nationally  recognized."  The 
Department  is  now  considering  several 
additional  options  in  th€»se  areas,  which 
were  either  not  set  forth  or  not  clearly 
described  in  the  NOPR.  Specifically,  the 
IDepartment  is  considering  adoption  of 
(1)  revised  sampling  plans  for 
compliance  and  enforcement,  (2) 
revisions  to  the  IEEE  test  procedures,  (3) 
alternative  requirements  where  a 
motor's  efficiency  is  established  under 
EPCA  through  a  certification  program, 
(4)  verifying  the  validity  of  labeled 
efficiency  by  use  of  the  proposed 
enforcement  procedures,  and  (5) 
withdrawal  of  recognition  from  an 
accreditation  organization  or 
certification  program  that  deviates  from 
the  standards  for  recognition.  The 
purpose  of  this  notice  is  to  reopen  the 
comment  period  to  solicit  comments  on 
these  options. 

DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  July  27, 
1998 

ADDRESSES:  Ten  copies  (no 
telefacsimilies)  of  written  comments 
should  be  labeled  "Electric  Motor 
Rulemaking"  (Docket  No.  EE-RM-96- 
400).  and  submitted  to:  U.S.  Department 
of  Energy,  Office  of  Codes  and 
Standards.  EE-43.  1000  Independence 


Avenue.  SW,  Room  lJ-018.  Washington, 
IX:  20585-0121.  Telephone:  (202)  586- 
2945. 

Copies  of  the  Institute  of  Electrical 
and  Electronics  Engineers  standards 
may  be  obtained  from  the  Institute  of 
Electrical  and  Electronics  Engineers, 
Inc..  445  Hoes  Lane.  P.O.  Box  1331, 
Piscataway,  NJ  08855-1331.  1-800- 
678-IEEE. 

A  copy  of  the  document.  "Analysis  of 
Proposals  for  Compliance  and 
Enforcement  Testing  Under  the  New 
Part  431;  Title  10,  Code  of  Federal 
Regulations."  NISTIR  6092,  by  K.L. 
Stricklett  and  M.  Vangel,  January  1998. 
may  be  obtained  from  the  National 
Institute  of  Standards  and  Technology 
(NIST).'  Information  regarding 
availability  of  the  report.  NISTIR  6092. 
may  be  obtained  from  the  NIST 
Inquiries  Office  at  301-975-3058.  A 
copy  of  NISTIR  6092  is  available 
through  the  NIST  World  Wide  Web  site 
http://www.eeel.nist.gov/811/div/ 
811_pubs_ps.html#nistir6092.  NISTIR 
6092  is  also  available  from  the  National 
Technical  Information  Service  (NTIS), 
and  may  be  ordered  through  the  NTIS 
Sales  Desk  at  703-605-6000.  or  by 
telefax  at  703-321-8547,  or  by 
electronic  mail  at 

orders@ntis.fedworld.gov.  A  copy  of  the 
document  is  also  available  at  the  Office 
of  Codes  and  Standards  World  Wide 
Web  site  http.//www. eren.doe.gov/ 

buildings/codes standards/rules/ 

emenfpol/index.htm. 

Copies  of  the  proposed  rule,  a 
transcript  of  the  January  15,  1997  public 
hearing,  the  pubhc  comments  received 
(including  the  NEMA  proposal),  and 
NISTIR  6092  may  be  read  at  the 
Freedom  of  Information  Reading  Room, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  lE-190.  1000 
Independence  Avenue.  SW, 
Washington,  DC  20585-0101,  telephone 
(202)  586-3142,  between  the  hours  of 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOB  FURTHER  INFORMATION  CONTACT: 
James  Raba,  U.S.  Department  of  Energy. 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE- 
43,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 
telephone  (202)  586-8654,  telefax 
(202)  586-^617,  or: 
jim.raba@ee.doe.gov 
Edward  Levy.  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72, 1000 
Independence  Avenue,  SW, 


'  Appendix  D  of  NISTIR  6092  contains  the 
sampling  proposals  submitted  by  the  NEMA  Motor 
and  Generator  Section.  April  IS.  1997.  in  response 
totheNOPK 


Washington.  DC  20585-0103.  (202) 
586-9507,  telefax  (202)  586-4116,  or: 
edward.levy@hq.doe.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Energy  Policy  and  Conservation 
Act  (EPCA  or  the  Act).  42  U.S.C.  6311. 
et  seq.,  establishes  energy  efficiency 
standards  and  test  procedures  for 
certain  commercial  and  industrial 
electric  motors.  Section  342(b)(1)  of 
EPCA,  42  U.S.C.  6313(b)(1).  requires 
that  "each  [such]  electric  motor 
manufactured  (alone  or  as  a  component 
of  another  piece  of  equipment)  •  *   * 
shall  have  a  nominal  full  load  efficiency 
of  not  less  than  [the  prescribed  level)." 
The  Act  requires  generally  that  the  test 
procedures  be  "reasonably  designed  to 
produce  test  results  which  reflect  energy 
efficiency,"  yet  not  be  "unduly 
burdensome"  to  conduct.  EPCA  section 
345(a)(2).  42  U.S.C.  6316(a)(2),  and 
prescribes  specific  test  methods  for 
electric  motors,  EPCA  section  343(a)(5), 
42  U.S.C.  6314(a)(5).  The  Act  also 
directs  the  Department  to  require, 
subject  to  certain  conditions,  that  a 
motor's  energy  efficiency  be  displayed 
on  its  permanent  nameplate  and  in 
material  used  to  market  the  motor. 
EPCA  section  344(d),  42  U.S.C.  6315(d). 
Finally  manufacturers  must  certify 
"through  an  independent  testing  or 
certification  program  nationally 
recognized  in  the  United  States."  that 
each  covered  motor  complies  with  the 
applicable  efficiency  standard.  EPCA 
section  345(c),  42  U.S.C.  6316(c). 

On  November  27,  1996,  the 
Department  published  a  proposed  rule 
on  test  procedures  for  the  measurement 
of  energy  efficiency,  efficiency  labeling, 
and  compliance  and  enforcement 
procedures  for  these  electric  motors. 
The  proposed  rule  incorporated  the 
Institute  of  Electrical  and  Electronics 
Engineers  (IEEE)  Standard  112-1991 
Test  Method  B  as  one  method  for 
measiuing  energy  efficiency,  61  FR 
60446  (November  27. 1996).  Other 
proposed  provisions  included  two 
statistical  sampling  plans — one  for 
compliance  and  labeling  and  another  for 
enforcement,  61  FR  60446-49.  60459-60 
(November  27,  1996).  requirements  that 
a  motor's  energy  efficiency  be  stated  on 
its  nameplate  and  in  marketing 
materials.  61  FR  60451-52  (November 
27, 1996),  and  procedures  as  to 
recognition  of  a  testing  or  certification 
program  used  to  certify  that  an  electric 
motor  complies  with  EPCA  efficiency 
standards.  61  FR  60457-58. 

On  January  15, 1997.  a  public  hearing 
was  held  on  the  proposed  rule,  and 
thereafter  the  Department  received 
numerous  written  comments  on  the 
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proposal.  The  hearing  and  written 
comments,  as  well  as  the  Department's 
further  review  of  the  proposed  rule, 
have  given  rise  to  the  issues  addressed 
in  today's  reopening  notice.  The 
Department  seeks  comments  at  this  time 
only  on  those  issues. 

II.  Discussion 

A.  Modifications  to  the  IEEE  1 12-1996 
Method  B  Test  Procedures 

Section  343(a)(5)(A)  of  EPCA  requires 
that  the  test  procedures  to  determine  the 
efficiency  of  electric  motors  under 
EPCA  shall  be  the  test  procedures 
specified  in  NEMA  MGl-1987  and  IEEE 
Standard  112  Test  Method  B  (IEEE  112) 
for  motor  efficiency,  as  in  effect  on  the 
date  of  the  enactment  of  the  Energy 
Policy  Act  of  1992.  If  the  test  procedures 
in  NEMA  MGl  and  IEEE  112  are 
subsequently  amended,  the  Secretary  of 
Energy  is  required  to  revise  the 
regulatory  test  procedures  for  electric 
motors  to  conform  to  such  amendments, 
"unless  the  Secretary  determines  by 
rule,  *   *  •  supported  by  clear  and 
convincing  evidence,  that  to  do  so 
would  not  meet  the  requirements  for 
test  procedures  described  in"  sections 
343(a)(2)  and  (3)  of  EPCA. 

NEMA  MGl-1987  was  revised  and 
superseded  by  NEMA  MGl-1993, 
which  was  published  in  October  1993. 
Revision  1  to  NEMA  MGl-1993,  was 
added  on  December  7, 1993.  In  the 
NOPR,  the  Department  stated  that  it 
would  adopt  the  test  procedure 
provisions  of  NEMA  MGl-1993  with 
Revision  1.  IEEE  112-1991  was  revised 
and  superseded  by  IEEE  112-1996, 
which  was  published  May  8.  1997.  A 
minor  revision  was  made  in  IEEE  112- 
1996  on  January  20,  1998,  when  IEEE 
issued  a  notice  of  correction  for  the 
calculation  at  item  (28)  in  section  10.2 
Form  B-Method  B:  "Calculation  form  for 
input-output  test  of  induction  machine 
with  segregation  of  losses  and 
smoothing  of  stray-load  loss."  Under 
EPCA,  DOE  must  now  adopt  the  test 
procedures  in  IEEE  112-1996  with  the 
minor  revision,  unless  clear  and 
convincing  evidence  supports  a 
conclusion  that  such  test  procedures  are 
not  reasonably  designed  to  produce  test 
results  which  reflect  energy  efficiency, 
and  or  unduly  burdensome  to  conduct. 

The  Department  compared  IEEE  112- 
1991  to  IEEE  112-1996  to  determine 
whether  there  were  differences  in  Test 
Method  B,  which  applies  here,  and,  if 
so,  whether  to  adopt  Test  Method  B  in 
IEEE  112-1996  into  the  final  rule  for 
electric  motors.  As  a  result  of  its 
analysis,  the  Department  believes  Test 
Method  B  in  IEEE  112-1996  improves 
upon  the  version  of  that  test  method  in 


IEEE  112-1991,  because  IEEE  112-1996 
includes:  tightened  tolerances  on 
metering  instrumentation  (IEEE  112, 
clause  4),  a  more  comprehensive  and 
consolidated  verbal  description  of  the 
components  of  test  method  B  (IEEE  112, 
clause  6.4),  and  sp>ecific  formulae 
provided  for  calculation  of  stator  PR 
losses  (IEEE  112,  clause  5.1). 

After  publication  of  IEEE  112-1996  in 
May  1997,  however,  the  Department 
became  aware,  through  information 
submitted  by  a  testing  laboratory  that 
has  gained  experience  using  the  test 
procedure,  that  Test  Method  B  in  IEEE 
112-1996  contains  (1)  typographical 
errors,  (2)  statements  of  procedure  that 
are  open  to  interpretation,  and  (3) 
incorrect  information.  For  a  given 
motor,  these  defects  could  cause  varying 
measurements  of  efficiency,  or  errors 
ranging  from  plus  or  minus  one  half  to 
one  and  one  half  percentage  points  in 
measured  efficiency.  Subsequently,  the 
Department  confirmed  the  existence  of 
these  types  of  problems  with  IEEE  112- 
1996  through  contacts  with  other  testing 
laboratories,  a  certification  organization, 
and  manufacturers,  each  knowm  to  have 
experience  with  IEEE  112,  and 
discussions  with  the  Chairman  of  the 
IEEE  Induction  Power  Subcommittee. 
Indeed,  the  Department  is  aware  that 
one  testing  laboratory  applied  the  test 
procedure  to  a  single  motor,  tested  the 
motor  four  times,  and  arrived  at  a 
different  result  each  time  based  upon 
various  interpretations  of  the  language 
in  the  test  procedure. 

Even  a  half  percentage  point  error  in 
the  measured  efficiency  could  throw  a 
motor  into  the  next  hi^er  or  lower  level 
of  nominal  efficiency,  effectively 
rendering  it  in  compliance  with  the 
applicable  EPCA  efficiency  standard,  or 
out  of  compliance.  Thus,  for  example, 
an  error  in  IEEE  112-1996  could  cause 
a  manufacturer  to  incorrectly  measure 
the  efficiency  of  a  motor  that  is  actually 
in  compliance,  conclude  that  it  is  below  . 
the  required  efficiency  level,  and 
unnecessarily  redesign  all  or  part  of  its 
product  line.  (IEEE  corrected  one  such 
error  in  its  January  1998  notice  of 
correction.)  Also,  the  provisions  of  IEEE 
112-1996  that  are  subject  to 
interpretation  leave  room  for  a 
manufacturer  to  intentionally  bias  the 
measured  efficiency  of  a  motor  that  is 
actually  out  of  compliance,  so  that  the 
motor  will  be  found  to  meet  the 
applicable  level  required  under  the 
statute.  

In  sum.  Test  Method  B  in  IEEE  112- 
1996  has  several  advantages,  discussed 
above,  as  well  as  typographical  errors, 
provisions  subject  to  interpretation,  and 
incorrect  information.  The  Department's 
intention,  therefore,  is  that  the  final  rule 


will  prescribe  IEEE  112-1996  Test 
Method  B,  with  the  January  1998 
correction,  as  the  test  procedure  under 
EPCA  for  determining  the  energy 
efficiency  of  electric  motors,  but  with 
certain  modifications.^  The  following 
sets  forth  those  modifications,  as  well  as 
a  few  potential  problems  as  to  which  the 
Department  has  tentatively  decided  not 
to  make  changes: 

1.  Typographical  Errors 

a.  Page  17.  subclause  6.4.1.3.  "No- 
load  (est, "currently  reads:  "See  5.3 
including  5.33,  *  *  '"This  is  an 
incorrect  reference  in  the  standard, 
because  there  is  no  subclause  5.33.  The 
Department  proposes  to  change  the 
reference  to  read:  "See  5.3  including 
5.3.3,*  *  '"to  point  to  the  proper 
subclause  dealing  with  the  separation  of 
core  loss  from  friction  and  windage  loss. 

b.  Page  48,  item  (24).  the  formula  for 
shaft  power  in  watts,  currently  reads:  "Is 
equal  to  ((23)  •  (ll)l/k2",  but  the 
constant  k2  is  not  defined.  In  IEEE  112 
section  10.2  Form  B-Method  B,  the 
constant  "k"  is  defined  in  terms  of 
torque  for  the  formula  in  item  (22);  and 
the  constant  "ki"  is  defined  in  terms  of 
conductivity  for  the  formula  in  item 
(16).  Upon  examination  of  the  test 
procedure  and  through  inquiries  made 
to  the  aforementioned  organizations 
experienced  with  IEEE  112,  the 
Department  has  determined  that  use  of 
"kj"  in  item  (24)  is  a  typographical  error 
for  the  constant  "k",  since  the  torque 
constant  ("k"),  from  item  (22),  is 
necessary  to  calculate  shaft  power  in 
item  (24).  The  Department  proposes  to 
correct  the  constant  "kz"  in  item  (24)  to 
the  constant  "k".  The  formula  in  item 
(24)  would  then  read:  "Is  equal  to  1(23) 
•(ll)]/k". 

2.  Provisions  Subject  to  Interpretation 

a.  Page  8,  subclause  5.1.1,  "Specified 
temperature"  provides  three  methods, 
listed  in  order  of  preference,  to 
determine  the  specified  temperature 
used  in  making  resistance  corrections: 
(a)  measured  temperature  rise  by 
resistance  from  a  rated  load  temperature 
test;  (b)  measured  temperature  rise  on  a 
duplicate  machine;  and  (c)  use  of  a 
temperature  correction  table  when  rated 
load  temperature  has  not  been 
measured.  The  Department  understands 
that,  although  subclause  5.1.1  applies 
generally  to  the  testing  of  motors  under 
IEEE  112,  part  "c"  of  that  subclause 
does  not  apply  to  Test  Method  B.  Part 


3  It  should  be  noted  that  the  Oepartment  U  not 
purporting  to  alter  IEEE  112-1996.  Rather,  the 
Department  is  proposing  only  to  nundate  certain 
modincations  to  IEEE  112-1996  Test  Method  B 
when  it  i)  used  for  purposes  of  measuring  efficiency 
under  EPCA. 
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"c"  is  a  calculation  procedure,  for  use 
when  the  rated  load  temperature  has  not 
been  measured.  The  first  test  to  be 
performed  under  Method  B.  however, 
per  subclause  6.4.1.1,  requires  a 
measurement  of  rated  load  temperatiu*. 
Hence,  only  options  "a"  or  "b"  in 
subclause  5.1.1  are  applicable  to 
Method  B.  Information  provided  to  the 
Department  indicates,  however,  that 
option  "c"  is  being  misapplied  to  Test 
Method  B. 

Such  misapplication  of  option  "c" 
can  distort  efficiency  values.  The 
Department  understands  that  use  of  a 
prescribed  temperature  value  from 
option  "c"  would  result  in  a  higher 
value  of  efficiency  in  circumstances 
where  the  measured  full  load  (1.0 
service  factor)  temperature  is  greater 
than  such  prescribed  temperature,  and  a 
lower  value  of  efficiency  in 
circumstances  where  the  measured  full 
load  (1.0  service  factor)  temperature  for 
a  motor  is  less  than  the  prescribed 
temperature.  The  Department  believes 
that  to  achieve  consistency  under  EPCA, 
the  best  approach  is  to  always  use  a 
measured  winding  temperature  for  the 
efficiency  calculation,  as  is 
contemplated  by  Test  Method  B. 

The  Department's  final  rule  could 
incorporate  into  subclause  5.1.1, 
"Specified  temperature, "  the  following 
language:  "(Method  B  only  allows  the 
use  of  preference  a)  or  b).)"  The 
Department  seeks  comment  on  whether 
such  a  change  is  warranted  in  5.1.1, 
although  it  currently  believes  that  the 
proposed  change  is  unnecessary, 
because  it  would  be  redundant  with  the 
provisions  of  Test  Method  B.  It  would 
be  warranted  only  by  reading  the 
general  information  section  of  IEEE  112 
in  isolation  from  Test  Method  B.  As 
stated  above  the  Department 
understands  that,  under  Test  Method  B, 
the  first  test  to  be  performed  is  a  rated 
load  temperature  test.  This  test 
determines  the  values  for  the  rated  load 
heat  r\m  stator  winding  resistance 
between  terminals,  items  (3)  and  (4),  on 
10.2  Form  B,  per  subclause  6.4.1.1, 
Rated  had  temperature  test.  The  values 
are  then  used  to  calculate  stator  PR  loss, 
item  (27)  in  10.2  Form  B.  Per  this 
requirement,  only  options  "a"  or  "b"  in 
the  referenced  section  5.1.1  are 
applicable  to  Method  B.  Option  "c"  is 
not  a  "measurement  procedure"  and 
cannot  be  used  with  Method  B;  it  is 
applicable  only  to  other  IEEE  112  test 
methods.  Moreover,  if  a  manufacturer  or 
testing  laboratory  uses  option  "c",  it  is 
not  following  Test  Method  B  and  cannot 
say  the  motor  has  been  tested  according 
to  Method  B. 

b.  Page  47,  the  procedure  to  measure 
temperature  in  item  (4)  Rated  Load  Heat 


Run  Stator  Winding  Temperature  is  not 
defined.  Item  (4)  is  used  in  item  (27), 
Stator  P2R  Loss,  in  Watts,  at  (t,]  'C.  to 
correct  the  stator  loss  corresponding  to 
item  (16),  Stator  PR  Loss,  in  Watts,  at 
(t,)  "C,  which  is  based  on  the 
temperature  recorded  for  item  (7). 
Information  in  the  footnote  at  the 
bottom  of  page  47,  10.2  Form  B. 
indicates  that  the  temperature  for  item 
(7)  can  be  either  determined  from  a 
temperature  detector  or  derived  from 
measurement  of  the  stator  resistance 
during  the  test.  Because  items  (4)  and 
(7)  are  used  to  calculate  stator  loss  at 
different  temperatures,  it  is  preferred 
that  the  method  of  measuring  both  items 
be  consistent.  In  addition,  per  subclause 
4.2.3  Note  2  and  subclause  4.3.2.2  Note 
2,  the  values  for  t,  and  t,,  which  are  used 
for  correction  to  a  specified 
temperature,  are  to  be  based  on  the  same 
method  of  measurement.  Therefore,  the 
Department  proposes  to  add  a  second 
sentence  to  the  footnote  at  the  bottom  of 
page  47,  10.2  Form  B,  to  read:  "The 
values  for  t,  and  t,  shall  be  based  on  the 
same  method  of  temperature 
measurement,  selected  from  the  four 
methods  in  subclause  8.3." 

c.  Page  48.  item  (27)  defines  Stator  PR 

Loss,  in  W.  at  (t,)  "C,  and  item  (29)    

defines  Corrected  Slip,  in  r/min,  on  IEEE 
112-1996  10.2  Form  B.  Page  48,  item 
(29)  c\irrently  reads:  "See  4.3.2.2.  Eq  4." 
The  Department  believes  that  such 
reference,  without  explanation,  to 
equation  (4)  in  subclause  4.3.2.2,  Slip 
correction  for  temperature,  can  cause 
confusion  and  errors,  since  the  terms  in 
equation  (4)  used  to  correct  slip 
measurements  to  the  specified  stator 
temperature,  are  defined  differently 
from  similar  terms  used  in  10.2  Form  B. 

Subclause  4.3.2.2  equation  (4)  defines 
"k"  in  terms  of  conductivity  for  copper 
or  aluminum.  The  term  "k"  in  10.2 
Form  B,  however,  is  defined  in  terms  of 
torque.  Item  (29)  should  be  defined  in 
terms  of  conductivity  using  the  term 
"ki",  to  be  consistent  with  the 
definition  of  "ki"  in  10.2  Form  B  item 
(16). 

Also,  calculating  "S,"  and  "t,"  for 
subclause  4.3.2.2  equation  (4)  would 
cause  unnecessary  recalculations  and 
possible  errors,  because  these  values 
were  already  derived  elsewhere  on 
Form  B.  Equation  (4)  defines  "S,"  as 
"the  slip  measuired  at  stator  winding 
temperature,  t,,"  whereas  the  actual 
value  of  slip  speed  would  have  already 
been  measured  and  entered  at  item  (10) 
on  Form  B.  Similarly,  in  equation  (4) 
"t,"  is  defined  as  "the  observed  stator 
winding  temperature  during  load  test,  in 
°C,"  whereas  the  actual  value  of  stator 
winding  temperature  would  have 


already  been  measured  and  entered  at 
item  (7)  on  Form  B. 

Subclause  4.3.2.2  equation  (4)  also 
defines  "t,"  as  the  specified  temperature 
for  resistance  correction,  in  °C. 
However,  Form  B,  does  not  define  "t,". 
While  "t,"  appears  to  be  used  in  iterti 
(27),  Form  B,  the  use  of  "t,"  is 
incorporated  by  providing  the  equation 
for  the  adjustment  of  the  resistance 
corresponding  to  "t,",  rather  than  by 
defining  "t,"  itself.  However,  the 
relationship  representing  "t,"  in  item 
(27)  on  page  48  appears  to  differ  from 
the  definition  of  "t,"  given  in  4.2.3.  The 
Department  is  concerned  about  the 
various  definitions  given  for  "t,"  in  the 
body  of  IEEE  112  and  in  10.2,  Form  B 
and  the  correction  of  the  stator  and  rotor 
losses.  Examination  of  10.2  Form  B  and 
the  supporting  sections  of  IEEE-112 
indicate  the  following: 

1.  The  stator  loss  for  item  (16)  is  based 
on  correcting  the  cold  resistance  in  item 
(1)  at  the  cold  temperature  in  item  (2) 

to  a  resistance  as  if  the  complete 
winding  is  at  the  test  temperature  in 
item  (7)  for  each  test  point.  Generally, 
this  means  that  6  different  values  of 
resistance  are  used  in  calculating  the 
initial  stator  loss. 

2.  The  rotor  loss  for  item  (18)  is 
calculated  using  the  measured  slip  item 
(10)  which  already  directly  includes  the 
effect  of  temperature  so  no  equation 
involving  temperature  is  needed. 

3.  For  Item  (27)  it  is  indicated  on  the 
test  form  that  the  corrected  stator  loss  is 
to  be  based  on  a  temperature  identified 
as  "t,".  In  IEEE  112-1991  no  formula  for 
this  correction  of  the  resistance  to 
determine  the  loss  was  provided,  so  the 
counterpart  of  5.1.1.  IEEE  112-1996. 
was  used  in  conjunction  with  the 
counterpart  of  equation  [Ij  in  4.2.3, 
IEEE  112-1996.  (The  section  references 
from  IEEE  112-1996  are  used  instead  of 
the  actual  section  numbers  in  IEEE  112- 
1991  to  minimize  confusion  with  the 
rest  of  the  discussion.)  To  do  this  the 
reference  resistances  and  temperatures 
were  again  the  cold  readings  as  in 
paragraph  1  above  and  the  hot 
temperature  was  the  specified 
temperature  from  5.1.1.  In  IEEE-1996  a 
formula  was  added  to  item  (27)  stating 
that  the  reference  resistance  to  be  used 
is  to  be  the  hot  resistance  measured  after 
the  heat  run  and  the  reference 
temperature  to  be  used  is  the 
temperature  measured  at  the  conclusion 
of  the  heat  run.  Now  the  temperature  to 
be  used  for  correcting  the  stator  loss  is 
not  the  specified  temperature  given  jn 
5.1.1  if  the  temperature  in  item  (4)  is 
measured  directly  by  a  temperature 
sensor,  but  instead  is  the  reference 
temperature  from  the  heat  run  adjusted 
for  the  difference  between  the  heat  run 
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ambient  and  an  ambient- of  25  °C  [i.e., 
(4)  -  (5)  +  251.  This  change  is  described 
in  6.4.3.2.  If  the  temperature  in  item  (4) 
is  instead  derived  from  the  hot 
resistance  measured  after  the  heat  run  as 
per  8.3.3  then  the  relationship  of 
1(4)  -  (5)  +  251  is  equal  to  the  specified 
temperature  per  5.1.1.  However,  in 

6.4.3.2  it  is  assumed  that  item  (4)  is 
from  a  direct  temperature  measurement 
and  should  not  be  a  value  derived  from 
the  resistance  of  the  heat  run.  In  this 
case  the  corrected  resistance  used  in 
determining  the  corrected  stator  loss  for 
each  of  the  six  test  points  is  the  same. 

4.  In  item  (31)  on  the  test  form  it  is 
also  indicated  that  the  rotor  loss  is 
corrected  to  the  temperature  t,.  This  is 
accomplished  by  temperature  correction 
of  the  slip  in  item  (29).  For  item  (29)  one 
is  referred  to  4.3.2.2,  Eq.  4.  In  4.3.2.2  it 
is  indicated  that  t,  is  to  be  the  specified 
temperature  from  5.1.1.  However,  in 

6.4.3.3  it  is  stated  that  t.  is  to  be  equal 
to  the  "hottest  winding  temperature 
during  the  temperature  test  corrected  to 
an  ambient  of  25  °C."  This  definition  of 
t,  corresponds  to  the  definition  given  in 
6.4.3.2  for  the  correction  of  the  stator 
loss,  which  leads  one  to  the  formula  for 
item  (27)  and  the  relationship  that  the 
value  to  be  used  for  t>  is  to  be  that  given 
by  1(4)  -  (5)  +  25]  and  not  the  specified 
temperature  as  given  by  5.1.1.  For  the 
correction  of  the  slip  a  different  value  of 
correction  may  be  necessary  for  each  of 
the  six  test  points  since  the  correction 

is  based  on  the  temperature  at  the  time 
each  test  point  is  taken. 

In  conclusion,  section  6.4.3.2  for  the 
correction  of  the  stator  loss  and  6.4.3.3 
for  the  correction  of  the  rotor  loss  define 
the  correction  to  be  to  a  temperature  t, 
which  is  not  the  specified  temperature 
t,  given  by  5.1.1.  In  fact,  the  specified 
temperature  per  5.1.1  does  not  appear  to 
be  used  in  any  of  the  calculations 
performed  for  Method  B. 

To  clarify  the  temperatures  to  be  used 
for  correcting  the  stator  and  rotor  loss 
the  Department  proposes  the  following 
modifications:  (1)  insert  a  new  line  at 
the  top  of  10.2  Form  B  and  below  the 
line  that  defines  "rated  load  heat  nm 
stator  winding  resistance,"  which  will 
define  "t,"  as  it  is  defined  in  6.4.3.2  and 
6.4.3.3:  "Temperature  for  Resistance 

Correction  (t.)  = "C  (See  6.4.3.2):" 

(2)  add  a  note  at  the  bottom  of  10.2 
Form  B  to  read:  "NOTE:  The 
temperature  for  resistance  correction  (t.) 
is  equal  to  1(4)  -  (5)  +  25  "C];"  (3)  add 
the  reference  "see  6.4.3.2"  to  the  end  of 
item  (27)  on  page  48;  and  (4)  change 
item  (29)  on  page  48  which  presently 
states  "See  4.3.2.2,  eq.  4"  to  state  "Is 
equal  to  (10)  •  |k,  +  (4)  -  (5)  +  25  "CJ  / 
Iki  +  (7)1.  see  6.4.3.3". 


d.  Page  48,  item  (32),  the  equation  to 
correct  stray-load  loss  currently  reads: 
"Is  equal  to  AT'  where  A  =  slope  of  the 
curve  of  (26)  vs.  (23)  ^  using  a  linear 
regression  analysis,  see  6.4.2.7,"  and  "T 
=  corrected  torque  =  (23)."  The 
Department  understands  that  the  slope 
A  is  that  of  the  aforementioned  curve 
corresponding  to  a  plot  using  item  (26) 
as  the  dependent  variable  on  the  y  axis, 
and  the  square  of  item  (23)  as  the 
independent  variable  on  the  x  axis.  The 
E)epartment  also  understands  that 
reference  to  subclause  6.4.2.7, 
Smoothing  of  the  stray-load  loss, 
provides  tutorial  information  with 
respect  to  the  determination  of  the  slope 
A  using  linear  regression  analysis.  The 
Department  understands  that  imder 
ideal  test  conditions  the  Unear 
regression  line  should  intercept  the  y 
axis  at  zero  stray  load  loss  for  zero 
torque  squared,  since  the  only  losses 
which  should  remain  will  be  stator  I'R, 
friction,  and  core  losses  previously 
accounted  for  by  the  no-load  test. 

The  Department  has  been  advised  that 
typically  ideal  test  conditions  do  not 
exist,  and  that  either  the  y-intercept  is 
above  zero,  indicating  that  some 
apparent  measured  loss  should  be 
subtracted;  or  the  y-intercept  is  below 
zero,  indicating  that  some  undetected 
loss  should  be  added.  The  Department 
has  also  been  advised  that  it  is  possible, 
at  the  same  time,  to  have  a  positive 
slope,  a  correlation  equal  to  or  greater 
than  0.9,  and  a  sizable  intercept  with 
the  stray  load  loss  axis  at  zero  load 
conditions.  The  Department  is 
concerned  that,  when  this  is  the  case,  a 
large  portion  of  losses  could  be 
incorrectly  subtracted  off  yielding  an 
artificially  high  efficiency  or  incorrectly 
added  on  yielding  an  artificially  low 
efficiency. 

It  also  appears,  however,  that  the 
purpose  of  the  stray  load  loss  correction 
in  10.2  Form  B  item  (32),  is  to  detect 
possible  errors  in  measurement  and 
correct  for  them,  without  repeating  the 
test.  Also,  repeating  a  load  test  when  the 
intercept  is  large  in  order  to  obtain  a  test 
for  which  the  intercept  is  smaller,  might 
not  result  in  a  significant  change  in  the 
final  determination  of  efficiency  at  100 
percent  load.  The  Department 
understands  that  the  value  of  the 
intercept  must  be  viewed  in  the  context 
of  the  remainder  of  the  test  workup. 
Thus,  in  10.2  Form  B,  when  the  stray 
load  loss  is  corrected  in  item  (32),  then 
the  final  torque,  or  shaft  power  in  item 
(34),  is  also  corrected  after  using  item 
(23)  in  the  formula  AT^  where  "T  = 
corrected  torque  =  (23)."  Instructions 
are  provided,  in  IEEE  112,  at  the  bottom 
of  page  48  under  Motoring,  for 
interpolation  of  the  test  results  to 


complete  the  Summary  of 
Characteristics  on  page  47,  at  the  bottom 
of  10.2  Form  B,  in  order  to  determine 
the  efficiency  at  the  actual  100  percent 
rated  load  point. 

Also,  the  nominal  full  load  efficiency 
identified  on  the  nameplate  of  an 
electric  motor  is  selected  from  a 
prescribed  nominal  efficiency  in  NEMA 
Standards  Publication  MGl-1993, 
section  12.58.2,  Table  12-8,  which  is 
not  greater  than  the  average  efficiency  of 
a  large  population  of  motors  of  the  same 
design.  Moreover,  the  nominal 
efficiency  of  a  covered  electric  motor 
must  equal  or  exceed  the  efficiency 
values  in  section  342(b)(1)  of  EPCA. 
Consequently,  unless  there  are 
significant  differences  in  the  final 
determination  of  nominal  efficiency  for 
a  particular  electric  motor,  it  appears 
that  use  of  a  prescribed  nominal  full 
load  efficiency  value  would  tend  to 
"wash  out"  small  variations  in 
individual  motor  losses  and  errors  in 
test  equipment  calibration. 

Therefore,  at  this  time,  the 
Department  intends  to  adopt  IEEE  112- 
1996,  subclause  6.4.2.7,  Smoothing  of 
the  stray-load  loss,  without  change. 
However,  the  Department  is  still 
considering  the  option  of  making  the 
following  changes  to  add  a  restriction 
on  the  allowable  value  of  the  intercept, 
and  will  do  so  if  the  Department 
determines,  in  the  final  rule,  that  the 
evidence  warrants  such  a  change.  The 
restriction  would  replace  the  paragraph 
after  the  definition  of  variables  for 
equation  (21),  in  subclause  6.4.2.7,  and 
would  be  worded  as  follows  (emphasis 
added  to  indicate  changes): 

"If  the  slope  is  negative,  or  if  the 
correlation  factor,  r,  is  less  than  0.9, 
delete  the  worst  point  and  repeat  the 
regression.  If  this  increases  r  to  0.9  or 
larger,  use  the  second  regression;  if  this 
does  not  increase  r  to  0.9  or  larger,  or 
if  the  slope  is  still  negative,  the  test  is 
unsatisfactory.  Errors  in  the 
instrumentation  or  test  readings,  or 
both,  are  indicated.  In  addition,  the 
value  ofB  must  not  exceed  10  percent 
of  the  uncorrected  total  loss  at  rated 
load;  higher  values  indicate  procedural 
or  power  supply  problems.  If  a  test  fails 
to  meet  the  above  criteria,  the  source  of 
the  error  should  be  investigated  and 
corrected,  and  the  test  should  be 
repeated." 

The  Department  requests  comments 
on  this  issue,  and  is  interested  in 
receiving  data  that  would  show  if  any 
significant  differences  ^  do  occur 


'  Oftentimes  what  appears  as  a  targe  intercept  U 
the  result  of  improperly  performing  the 
dynamometer  correction  part  of  the  test.  By 
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between  the  final  determined  value  of 
efficiency  at  100  percent  rated  load  for 
various  values  of  the  stray-load  loss 
intercept  for  repeated  tests  of  the  same 
motor. 

e.  Page  17.  subclause  6.4.1.3.  "No- 
load  test,"  second  sentence  currently 
reads:  "Prior  to  making  this  test,  the 
machine  shall  be  operated  at  no-load 
until  both  the  temperature  and  the  input 
have  stabilized."  Information  provided 
to  the  Department  indicates  that  the 
requirements  for  temperature  and  input 
stabilization  during  the  no-load  test 
appear  to  be  undefined  and  could  cause 
confusion.  To  provide  clarity  for 
locating  the  pertinent  subclause  for 
temperature  stabilization,  the 
Department  proposes  to  modify  the 
second  sentence  in  6.4.1.3  to  read: 
"Prior  to  making  this  test,  the  machine 
shall  be  operated  at  no-load  until  both 
the  temperature  has  stabilized  (see 
8.6.3)  and  the  input  has  stabilized."  The 
Department  finds  that  an  additional 
modiHcation  for  input  stabilization  is 
not  necessary,  since  that  is  covered  by 
previous  reference  to  subclause  5.3  that, 
in  turn,  refers  to  subclause  4.3.1.1, 
Bearing  loss  stabilization. 

3.  Incorrect  Information 

Page  40,  subclause  8.6.3.  Termination 
of  test,  currently  reads:  "For 
continuously  rated  machines,  readings 
shall  be  taken  at  intervals  of  */^  h[ourl 
or  less."  One  reason  for  taking  these 
readings  during  the  efficiency  test  of  a 
motor  is  to  show  when  the  motor's 
temperature  rise  has  ended,  and  so  that 
the  test  can  be  terminated.  As  written, 
however,  subclause  8.6.3  allows 
tem(>erature  readings  to  be  taken  at 
intervals  of,  for  example,  five  seconds. 
If  such  short  intervals  were  used,  there 
could  be  little  or  no  rise  in  temperature 
between  any  two  consecutive  readings, 
even  if  the  motor  temperature  was 
actually  still  rising.  Consequently,  the 
motor's  temperature  could  be 
misconstrued  as  being  stable.  As  a 
result,  the  measured  efficiency  would 
appear  to  be  two  to  three  percentage 
points  higher  than  it  actually  is,  since 
efficiency  goes  down  as  temperature 
goes  up.  In  view  of  the  need  to  correctly 
determine  the  leveling  of  temperature 
rise  for  measuring  efficiency,  as  the 
Department  believes  is  intended  in 


definition  the  dynamometer  correction  adjusts  all 
data  points  by  the  same  amount  of  torque  which  is 
basically  th»«ame  thing  that  occurs  when  the 
intercept  of  the  stray  load  loss  curve  is  adjusted  to 
go  through  zero.  Should  there  be  a  great 
discrepancy  between  the  values  for  the  intercept 
obtained  for  testing  the  same  motor  several  times 
using  the  same  equipment,  then  this  would  suggest 
■  more  fundamental  problem  of  following  the 
procedure  correctly  than  just  errors  in  the 
maasuiements. 


subclause  8.6.3,  the  Department 
proposes  to  change  the  third  sentence  in 
subclause  8.6.3.  Subclause  8.6.3 
currently  reads:  "For  continuous  rated 
machines,  the  temperature  test  shall 
continue  until  there  is  I'C  or  less 
change  in  temperature  rise  between  two 
successive  readings."  The  Department 
proposes  to  change  that  subclause  to 
read:  "For  continuous  rated  machines, 
the  temperature  test  shall  continue  until 
there  is  I'C  or  less  change  in 
temperatxire  rise  over  a  30-minute  time 
period." 

In  sum,  the  Department  believes  that 
use  of  TKFK  112-1996  Test  Method  B. 
without  corrections,  could  produce 
results  that  provide  an  inaccurate 
measurement  of  the  energy  efficiency  of 
the  motor  being  tested,  and  that  vary 
from  one  test  to  the  next  of  the  same 
motor  or  comparable  motors.  In 
addition,  manufacturers  would  be 
burdened  by  having  to  resolve  its 
typographical  errors  and  unclear 
provisions,  and  deal  with  unnecessary 
references  to  other  parts  of  IEEE  112. 
Therefore,  the  Department  intends  to 
adopt,  in  the  Hnal  rule  for  electric 
motors,  the  test  procedures  in  IEEE  112- 
1996  Test  Method  B,  and  the  correction 
to  the  calculation  at  item  (28)  in  section 
10.2  Form  B-Method  B  issued  by  IEEE 
on  January  20, 1998,  but  with  the 
aforementioned  corrections  and 
modifications.  The  Department  seeks 
comments  on  the  technical  merits  of. 
and  the  need  for.  the  aforementioned 
corrections  and  modifications  to  the 
IEEE  112.  If  the  record  should  indicate 
that  any  of  these  changes  is 
unwarranted,  the  Department  will 
decline  to  adopt  such  modification. 
Thus,  the  Department  might  still  adopt 
IEEE  112-1996  Test  Method  B,  and  the 
correction  to  the  calculation  at  item  (28) 
in  section  10.2  Form  B-Method  B. 
without  modification,  or  with  only  a 
portion  of  the  above  modifications. 

Finally,  interested  parties  are  also 
invited  to  identify  other  problems  they 
believe  exist  in  IEEE  112  Test  Method 
B  and  section  10.2  Form  B.  The 
Department  requests  that  such  other 
problems,  and  changes  to  correct  them, 
be  clearly  identified,  and  that  evidence 
be  provided  that  substantiates  the  need 
for  these  changes. 

B.  Sampling  Plans  for  Compliance  and 
Enforcement 

1.  Background 

As  per  the  proposed  rule  at  10  CFR 
431.24,  the  efficiency  of  each  basic 
model  of  electric  motor  would  initially 
be  established  either  by  testing 
("compliance  testing")  or  by  application 
of  an  Alternative  Efficiency 


Determination  Method  (AEDM),  for 
purposes  of  determining  whether  the 
motor  complies  with  the  applicable 
efficiency  standard,  and  of  labeling  the 
motor.  61  FR  60466-67  (November  27, 
1996).  As  per  the  proposed  rule  at  10 
CTR  431.127,  the  Department  would 
ascertain  in  any  enforcement 
proceeding,  which  could  include  testing 
("enforcement  testing"),  whether  a 
motor  complies  with  the  applicable 
EPCA  standard  and  with  the  labeled 
value  for  efficiency.*  61  FR  60472  and 
60474-75  (November  27,  1996).  Each  of 
these  sections  incorporates  a  sampling 
plan  for  testing  a  motor.  The  sampling 
plans  are  intended  to  provide 
statistically  meaningful  sampling 
procedures  for  conducting  tests,  so  as  to 
reduce  the  testing  burden  while  giving 
sufficient  assurance  (1)  that  the  true 
mean  energy  efficiency  of  a  basic  model 
(i.e.,  the  average  efficiency  of  all  units 
manufactured)  meets  or  exceeds  the 
applicable  energy  efficiency  standard 
established  in  EPCA,  and  (2)  that  an 
electric  motor  found  to  be  in 
noncompliance  will  actually  be  in 
noncompliance.  The  November  27,  1996 
Federal  Register  notice,  at  section 
XIII.C.3.  and  8.,  Issues  for  Public 
Comment,  requested  comments  on  the 
proposed  sampling  plans  for 
compliance  and  enforcement  testing. 
During  the  January  15, 1997,  public 
hearing  on  the  proposed  rule  for  electric 
motors,  the  National  Electrical 
Manufacturers  Association  (NEMA)  and 
motor  manufacturers  raised  issues 
concerning  the  Department's  proposed 
sampling  plans  for  electric  motors.  They 
asserted  that  the  sampUng  plan  for 
compliance  testing  would,  for  example: 
(1)  be  inconsistent  with  current  industry 
practice  under  NEMA  Standards 
Publication  MGl-1993.  "Motors  and 
Generators,"  (2)  place  a  high  burden  on 
manufacturers  because  the  risk  of  a  false 
determination  of  noncompliance  is  not 
less  than  50  percent  for  motors  that  are 
in  compliance,  and  (3)  require  covered 
equipment  to  be  engineered  to  exceed 
the  nominal  energy  efficiency  levels  for 
electric  motors  established  by  EPCA; 
they  also  claimed  the  sampling  plan  for 
enforcement  testing  was  not  in  harmony 
with  the  sampling  plan  for  compliance 
testing.  (Public  Hearing,  Tr.  pgs.  64- 
111).*  Thereafter.  NEMA  submitted  to 
the  Department  a  proposed  sampling 


'  Part  n-D  below  addresses  the  issue  of  whether 
the  proposed  enforcement  pnxedures  apply  to 
alleged  labeling  violations. 

'"Public  Hearing.  Tr.  pgs.  64-111,"  refers  to  the 
page  numbers  of  the  transcript  of  the  "Public 
Hearing  on  Energy  Efficiency  Standards.  Test 
Prtx:edures.  Labeling,  and  CertiTication  Reporting 
for  Certain  Commercial  and  Industrial  Electric 
Motors,"  held  in  Washington,  DC  )«nu«ry  IS.  1997. 
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plan  for  compliance  testing  and  a 
proposed  plan  for  enforcement  testing.* 
NISTIR  6092  "Analysis  of  Proposals  for 
Compliance  and  Enforcement  Testing 
Under  the  New  Part  431;  Title  10,  Code 
of  Federal  Regulations,"  January  1998, 
(the  NIST  analysis)  compares  the  EXDE's 
proposed  rule  and  NfEMA  proposals 
through  model  calculations  of  their 
operating  characteristics,  i.e.,  the 
estimated  probability  of  demonstrating 
compliance  for  a  given  true  average  of 
efficiency. 

Although  the  Department  continues  to 
consider  adoption  of  the  sampling  plans 
in  the  NOPR.  it  is  now  also  considering 
adoption  of  the  NEMA  proposals,  or 
variants  of  these  proposals,  in  place  of 
the  sampling  proposals  in  the  NOPR.  It 
is  also  considering  adoption  of  a 
modiHed  version  of  the  NOPR  sampling 
plan  for  enforcement.  The  Department 
seeks  comment  on  these  alternatives  to 
the  NOPR's  sampling  plans. 

2.  The  Proposals  Under  Consideration 

In  the  NOPR.  the  Department 
proposes  that  when  a  manufacturer  tests 
a  basic  model  of  an  electric  motor  ^  to 
establish  its  efficiency,  a  sample  of  units 
of  the  motor,  comprised  of  production 
units  or  representative  of  production 
units,  shall  be  selected  at  random  and 
tested.  The  proposed  rule  does  not 
specify  a  particular  sample  size,  but 
provides  that  the  sample  must  be  of 
sufficient  size  so  that  any  represented 
value  of  energy  efficiency  is  no  greater 
than  the  lower  of  (A)  the  mean  of  the 
sample  or  (B)  the  lower  90  percent 
confidence  limit  of  the  mean  of  the 
entire  population  of  that  basic  model, 
divided  by  a  coefficient  applicable  to 
the  represented  value.  The  coefficient 
applicable  to  a  given  represented  value 
is  derived  from  NEMA  MGl-1993, 
Table  12-8. 

In  the  NOPR.  the  Department 
proposed  to  establish  a  sampling  plan 
for  enforcement  testing  based  on  NEMA 
MGl-12.58.2,  Efficiency  of  Polyphase 
Squirrel-cage  Medium  Motors  with 


•"Proposal  for  the  Method  of  Determining 
Compliance  and  Enforcement  for  Electric  Motors 
Under  the  Efficiency  Labeling  Program  of  DOE  10 
CFR  Part  431."  NEMA  Motor  and  Generator 
Section.  Friday.  April  18,  1997  (Docket  No.  EE- 
RM-96-400.  No.  23)  (the  "NEMA  proposal"). 

'  For  electric  motors,  basic  model  would  mean  all 
units  of  an  electric  motor  that  are  manufactured  by 
Single  manufacturer,  and  which  have  the  same 
rating,  have  electrical  characteristics  that  are 
essentially  identical,  and  do  not  have  any  differing 
physical  or  functional  characteristics  which  affect 
energy  consumption  or  efficiency.  For  purposes  of 
this  definition,  "rating"  means  one  of  the  113 
combinations  of  an  electric  motor's  horsepKJwer  (or 
standard  kilowatt  equivalent),  number  of  poles,  and 
open  or  enclo$«d  construction,  with  respect  to 
which  section  431.42  prescribes  nominal  full  load 
efficiency  standards.  61  FR  60465  (November  27, 
1996). 


Continuous  Ratings,  and  NEMA  MGl 
Table  12-8.  Efficiency  Levels,  which 
establish  a  logical  series  of  nominal 
motor  efficiencies  and  a  minimum 
associated  with  each  nominal.  The 
minimum  efficiency  is  based  on  20 
percent  loss  difference.  Under  this 
proposed  sampling  plan,  the  motor 
would  be  found  in  compliance  provided 
(1)  the  mean  of  the  sample  is  not  less 
than  a  lower  confidence  limit  and  (2) 
the  sample  is  of  sufficient  size  to 
provide  a  statistical  confidence  that  is 
not  less  than  90  percent.  The  lower 
confidence  limit  is  found  within  the 
sampling  plan  by  calculation  and  is 
based  on  the  EPCA  efficiency  standard 
that  is  applicable  to  that  basic  model, 
the  sample  standard  deviation  for  the 
initial  sample,  and  the  t  value 
corresponding  to  the  10th  percentile  for 
the  initial  sample.  In  all  cases,  the  lower 
confidence  limit  lies  below  the  EPCA 
standard  efficiency.  DOE's  proposed 
sampling  plan  for  enforcement  testing 
assumes  that  the  true  mean  full  load 
efficiency  and  standard  deviation  of  the 
motor  efficiencies  are  not  known.  The 
proposed  sampling  plan  establishes 
benchmarks  for  the  standard  error  in  the 
mean,  based  on  the  existing  NEMA 
guidelines  for  identifying  motor 
efficiency  levels  at  NEMA  MGl-12.58. 
and  NEMA  Table  12-8.  Under  the 
NEMA  guidelines,  no  single  unit  can 
have  energy  losses  more  than  20  percent 
greater  than  the  average  losses  for  that 
type  of  motor,  i.e..  a  20  percent  loss 
tolerance  is  permitted  for  a  given  unit 
but  the  average  must  still  be  met.  The 
NOPR  states  the  Department's  belief  that 
the  20  percent  loss  tolerance  is 
reasonable  and  meaningful.  61  FR 
60459-60.  60474-75  (November  27. 
1996), 

The  NEMA  proposal,  as  stated  above, 
contains  a  sampling  plan  for  compliance 
testing  as  well  as  one  for  enforcement 
testing.  The  plan  for  compliance  testing 
provides  that  two  conditions  must  be 
met  to  establish  that  a  motor  meets  a 
particular  nominal  efficiency  level. 
First,  according  to  DOE's  understanding, 
the  average  full  load  efficiency  of  the 
sample  of  units  tested  must  not  be  less 
than  the  value  of  efficiency  that  equals 
the  applicable  nominal  efficiency 
reduced  by  an  amount  equivalent  to  a  5 
percent  increase  in  losses  at  full  load, 
i.e..  the  value  given  by 

100 


nominal  efficiency  reduced  by  an 
amount  reduced  by  an  amount 
equivalent  to  a  15  percent  increase  in 
losses  at  full  load,  i.e.,  the  value  given 
by 

100 


NEMA's  plan  for  enforcement  testing  is 
very  similar,  and  provides  that  the  same 
conditions  must  be  met  to  estabhsb  that 
a  motor  complies  with  the  applicable 
EPCA  standard,  except  that  the 
percentages  are  based  on  the  total 
variation  in  energy  efficiency  permitted 
by  NEMA  MG-1.«  The  NEMA  plans 
neither  specify  nor  sugcest  sample  sizes. 

In  support  of  these  plans,  the  NEMA 
proposal  discusses  a  number  of  issues, 
including:  the  analyses  of  testing 
samples  from  a  total  and  from  a  limited 
population  of  motors,  the  implications 
of  overlapping  nominal  efficiency 
distributions,  and  NEMA's  proposed 
sampling  schemes  for  compliance  and 
enforcement.  The  NEMA  proposal 
claims  to  balance  the  manufacturer's 
and  consumer's  risks  and  to  streamline 
sampling  schemes  for  compUance 
testing  and  enforcement  testing. 

The  NIST  analysis  examines  each  of 
the  sampling  plans  contained  in  the 
NOPR  and  the  NEMA  proposal,  and 
certain  vahations  of  those  sampling 
plans.  NISTIR  6092  assumes  that  a  basic 
model  of  an  electric  motor  satisfies  the 
applicable  energy  efficiency 
requirement  in  EPCA  if  the  mean  full 
load  efficiency  of  the  entire  population 
of  motors  of  that  baric  model  equals  or 
exceeds  the  applicable  nominal 
efficiency.  It  compares  the  NOPR  and 
NEMA  proposals  through  model 
calculations  of  their  operating 
characteristics,  i.e..  by  estimating  the 
probability  of  demonstrating 
compliance  for  a  model  of  electric  motor 
where  the  true  average  efficiency  of  that 
model  is  known.  NISTIR  6092  seeks  to 
clarify  the  issues  raised  from  testimony 
and  comments  given  during  the  public 
hearing,  January  15, 1997.  It  provides 
both  a  qualitative  comparison  of  the 
operating  characteristics  of  the  NOPR 


Second,  DOE  understands,  the  full-load 
efficiency  of  each  motor  in  the  sample 
must  be  greater  than  the  value  of 
efficiency  equal  to  the  applicable 


*Thus,  for  enforcement  testing  DOE  understands 
the  conditions  for  establishing  compliance  to  be  as 
follows:  (1)  the  average  full  load  efficiency  of  the 
sample  of  units  tested  must  not  be  less  than  the 
value  of  efficiency  that  equals  the  applicable 
nominal  efficiency  prescribed  by  EPCA,  reduced  by 
an  amount  equivalent  to  a  IS  percent  increase  in 
losses  at  full  load,  i.e..  the  value  given  by  100/ 
(It-I.l5(l00/NE-  1)1,  and  (2)  the  full-load  efficiency 
of  each  motor  in  the  sample  must  be  greater  than 
the  value  of  efficiency  equal  to  the  applicable 
nominal  efficiency  prescribed  by  EPCA,  reduced  by 
an  amount  equivalent  to  a  20  percent  increase  in 
losses  at  full  load,  i.e..  the  value  given  by  100/ 
|1*1.20(100/NE-1)1. 
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and  NEMA  proposals  and  a  quantitative 
estimate  of  the  risk,  or  statistical 
confidence,  associated  with  testing 
under  such  proposals. 

Based  on  the  NIST  analysis  the 
Department  is  considering  the  following 
with  respect  to  the  final  rule  for  electric 
motors: 

(1)  DOE  could  adopt  the  NEMA 
proposal  for  compliance  testing  rather 
than  the  method  given  in  DOE's 
proposed  rule.  Alternatively,  DOE  could 
adopt  the  NEMA  proposal,  but  could 
substitute  a  coefficient  of  1.03  or  1.01 
for  the  1.05  coefficient  in  the  formula 
above.  DOE  could  also  adopt  the  NEMA 
proposal,  with  or  without  a  change  in 
the  1.05  coefficient,  but  with  a 
requirement  that  the  number  of  sample 
units  to  be  tested  be  fixed,  at  five  motors 
for  example. 

The  Department  understands  the 
advantages  in  simplicity  and  reduced 
burden  on  manufacturers  presented  by 
the  NEMA  sampling  proposal  for 
compliance  testing,  but  believes  there  is 
a  higher  risk,  relative  to  the  NOPR 
criteria,  of  overly  optimistic  estin^tes  of 
efficiency.  The  Department  believes  that 
the  1.05  coefficient  proposed  by  NEMA 
could  be  changed  to  1.01,  for  example, 
and  this  would  substantially  reduce  the 
risk  under  the  NEMA  proposal  that  a 
motor  failing  to  meet  the  energy 
efficiency  standard  prescribed  in  EPCA 
would  nevertheless  be  found  in 
compliance.  Also,  the  Department 
understands  that  the  performance  of  the 
NEMA  proposal  for  compliance  testing 
depends  on  the  sample  size.  It  appears 
to  DOE  that  a  fixed  sample  size  of  5 
motors  would  not  be  unduly 
burdensome  and  would  provide  the 
statistical  confidence  needed  for 
determining  whether  an  electric  motor 
complies  with  the  applicable  EPCA 
standard,  for  labeling  that  motor,  and  for 
using  test  results  as  a  basis  for 
substantiating  alternative  methods  used 
to  determine  the  efficiencies  of  other 
motors. 

(2)  With  regard  to  enforcement 
testing.  DOE  could  adopt  NEMA's 
proposal,  with  or  without  modification 
of  the  coefficient,  or  could  retain  the 
NOPR  Sampling  Plan  for  Enforcement 
Testing  with  the  statistical  confidence 
level  increased  from  90  percent  to  99 
percent,  or  to  some  other  value  higher 
than  90  percent. 

NEMA  asserts  that  the  NOPR 
sampling  plan  for  enforcement  is  not 
consistent  with  the  NOPR  sampling 
plan  for  compliance,  claiming  the 
possibility  is  too  great  that  a  motor 
found  in  compliance  under  the 
enforcement  plan  would  have  been 
found  in  non-compliance  under  the 
compliance  plan.  The  NIST  analysis 


indicates,  however,  that  the  sampling 
criteria  proposed  by  NEMA  for 
enforcement  testing  make  little 
distinction  between  efficiencies  that  are 
at  and  significantly  below  the  EPCA 
nominal  values.  Also,  the  NEMA 
sampling  plan  for  enforcement  could 
produce  draconian  results.  Under  the 
NEMA  criteria,  the  efficiency 
performance  of  a  single  unit  could  cause 
a  basic  model  to  fail  the  entire  test, 
without  recourse. 

As  proposed,  the  NOPR  Sampling 
Plan  for  Enforcement  Testing  establishes 
that  testing  be  consistent  with  a 
statistical  confidence  of  not  less  than  90 
percent.  This  statistical  confidence 
implies  that  the  Hkelihood  of  falsely 
concluding  that  a  product  is  not  in 
compliance  may  be  as  high  as  10 
percent.  According  to  the  NIST  analysis, 
the  NOPR  Sampling  Plan  for 
Enforcement  Testing  could  be  modified 
to  increase  the  confidence  level  from  90 
to  99  percent.  Although  this 
modification  could  require  testing  a 
larger  sample  of  motors,  it  would  reduce 
the  risk  that  a  manufacturer  would  be 
falsely  found  in  non-compliance.  NIST 
believes  it  is  highly  unUkely  that  a 
product  that  is  labeled  in  accordance 
with  the  NEMA  MGl  guidelines  would 
require  testing  beyond  the  initial  sample 
of  five,  and  that  any  risk  of  additional 
testing  is  more  than  offset  by  the 
increased  value  of  the  test  in  assuring 
that  a  manufacturer's  interest  is 
protected.  Moreover,  the  Department 
understands  that,  in  contrast  to  the 
NEMA  sampling  plan  for  enforcement 
testing,  the  t-test  used  in  the  NOPR  is  a 
widely  accepted  basis  for  a  testing 
protocol  and  is  not  strongly  influenced 
by  the  exact  form  of  the  underlying 
distribution  of  energy  efficiency 
measurement  data. 

The  Department  of  Energy  is 
interested  in  receiving  comments  and 
data  concerning  the  accuracy  and 
workability  of  the  NEMA  Motor  and 
Generator  Section  proposals  for 
sampling  electric  motors  for  compliance 
and  enforcement,  and  would  welcome 
recommendations  regarding 
improvements  to  NEMA's  suggested 
approaches,  particularly  in  the 
following  respects: 

(1)  Compliance.  The  Department 
seeks  comments  on  variations  to 
NEMA's  proposed  sampUng  plan  for 
compliance,  such  as  requiring  the 
sample  size  to  be  fixed  at  five  units  and 
setting  the  coefficient  at  1.01  or  1.03. 
Are  further  clarifications  needed  in  the 
plan?  For  example,  if  a  sample  of  five 
imits  of  a  basic  model  of  electric  motor 
is  selected  and  fails  compliance  after 
being  tested,  under  what  circumstances, 
if  any,  would  additional  samples  of  the 


same  basic  model  be  selected  and 
retested? 

(2)  Enforcement.  Would  the  absolute 
pass/ fail  nature  of  the  NEMA  Motor  and 
Generator  Section  proposal  create  an 
undue  burden  on  motor  manufacturers? 
What  is  an  appropriate  level  of 
confidence  for  enforcement  testing?  If 
the  NEMA  Motor  and  Generator  Section 
proposal  for  enforcement  testing  was  to 
be  adopted,  should  the  1.15  and  1.2 
coefficients  for  the  mean  and  the 
extreme  criteria,  respectively,  be 
modified?  If  so,  what  other  values  are 
recommended? 

C.  SampUng  Requirements  Where  a 
Motor's  Efficiency  Is  Established 
Through  a  Certification  Organization 

Section  345(c)  of  EPCA.  42  U.S.C. 
6316(c),  directs  the  Department  to 
require  motor  manufacturers  to  certify 
compliance  with  the  applicable  energy 
efficiency  standards  through  an 
independent  testing  or  certification 
program  nationally  recognized  in  the 
United  States  and,  as  is  further 
discussed  below.  EPCA  requires  that, 
subject  to  certain  conditions,  a  motor's 
nameplate  and  marketing  materials 
include  its  efficiency.  Accordingly,  the 
proposed  rule,  at  sections  431.24. 
431.25(a),  431.82.  and  431.123(b).  61  FR 
60466-67,  60470-71.  requires 
manufacturers  to  certify  and  label  the 
efficiency  level  of  each  basic  model  of 
electric  motor  based  on  use  of  either  (i) 
a  third  party  independent  testing 
laboratory  accredited  by  a  nationally 
recognized  accrediting  body,  such  as  the 
National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP).  (ii)  the 
manufacturer's  own  testing  laboratory,  if 
it  is  accredited  by  a  nationally 
recognized  accrediting  body,  such  as 
NVLAP.  or  (iii)  a  nationally  recognized 
third  party  certification  program. 

Under  section  431.24(a)  of  the 
proposed  rule,  the  energy  efficiency  of 
each  basic  model  of  electric  motor  must 
be  determined  by  compliance  testing  or 
by  application  of  an  alternative 
efficiency  determination  method 
(AEDM)  which  calculates  the  energy 
efficiency  of  an  electric  motor.  Use  of  an 
AEDM  is  permitted,  however,  only  if  the 
efficiency  of  at  least  five  basic  models, 
selected  in  accordance  with  criteria 
specified  in  section  431.24(b)(l)(i)-(ii), 
is  determined  through  compliance         ^ 
testing.  For  each  basic  model  selected 
for  testing,  section  431.24{b)(l)(iii)  in 
the  proposed  rule  provides,  as  discussed 
above,  a  sampling  procedure  for 
selecting  units  to  be  tested.  Moreover,  to 
use  a  particular  AEDM,  it  must  (1)  meet 
certain  general  criteria  specified  in 
section  431.24(b)(2).  and  (2)  be  appHed 
to  at  least  five  basic  models  that  have 
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been  selected  and  tested  in  accordance 
with  the  criteria  in  proposed  section 
431.24(b)(1),  with  the  total  power  loss 
predicted  for  each  of  these  models  by 
the  AEDM  being  within  plus  or  minus 
ten  percent  of  the  mean  total  power  loss 
determined  from  the  testing  (section 
431.24(b)(3)).  Finally,  section 
431.24(b)(4)  requires  subsequent 
periodic  verification  of  an  AEDM  by  (1) 
testing  by  an  accredited  laboratory,  (2) 
a  nationally  recognized  certification 
organization  or  (3)  an  independently 
state-registered  professional  engineer. 

As  currently  written,  the  proposed 
regulations  impose  these  requirements 
both  when  a  manufacturer  seeks  to 
establish  a  motor's  efficiency  without 
using  a  certification  program  (i.e.,  solely 
through  testing  and  AEDMs)  and  also 
when  efficiency  is  established  through  a 
certification  program. 

In  its  comments  following  the  NOFR, 
Reliance  Electric  recommends  that  the 
Department  not  impose  DOE's  sampUng 
plan  for  compHance  testing  when  a 
manufacturer  establishes  compliance 
through  a  third  party  certification 
program.  Reliance  asserts  that  the 
testing  and  sampling  procedures  of  a 
certification  program,  such  as  the 
Canadian  Standards  Associatioa  (CSA) 
in  Canada,  are  reliable  and  fulfill  the 
IDepartment's  intent  that  a  sampling 
plan  give  assurance  that  the  nominal 
full  load  efficiency  reported  is  correct. 
(Reliance,  No.  11  at  pg.  7.)  NEMA  also 
recommends  that  the  Department's 
sampUng  plan  requirements  not  apply 
when  compliance  is  certified  through  a 
recognized  certification  program.  NEMA 
asserts,  however,  that  the  certification 
program's  specific  criteria  and  plan  for 
testing  should  be  reviewed  and 
approved  by  the  Department  as  part  of 
the  process  of  reviewing  its  petition  to 
become  a  "nationally  recognized" 
certification  program,  as  described  in 
section  431.27fb)(4)  of  the  proposed 
rule.  (NEMA,  No.  18  at  pgs.  8  &  9.) 

It  appears  to  the  Department  that 
these  comments  from  Reliance  Electric 
and  NEMA  have  substantial  merit. 
Therefore,  although  it  continues  to 
consider  the  approach  in  the  proposed 
rule,  the  Department  also  proposes  for 
consideration  that  the  final  rule  provide 
as  follows:  when  a  manufacturer 
establishes  a  motor's  efficiency  under 
EPCA  through  a  certification 
organization,  the  certification 
organization  would  not  be  required  to 
(1)  select  basic  models  for  testing  in 
accordance  with  the  final  rule's  criteria 
for  making  such  selections,'  or  (2) 
follow  the  sampling  provisions  that  the 


final  rule  requires  for  compliance 
testing. '°  The  other  requirements  in 
proposed  section  431.24(b)  for  testing 
and  for  use  of  an  AEDM  would  still 
have  to  be  met.  For  example,  the 
certification  organization  would  be 
required  to  establish  the  efficiency  of  at 
least  five  basic  models  through 
compliance  testing.  By  way  of  further 
example,  an  AEDM  could  not  be  used 
unless  it  had  been  applied  to  at  least 
five  basic  models  that  had  been  tested, 
and  the  results  of  such  application  were 
within  the  bounds  prescribed  in  the 
proposed  rule.  Furthermore,  the 
E)epartment  proposes  that  the  final  rule 
provide  that  the  criteria  used  by  a 
certification  program  to  select  basic 
models  for  testing,  as  well  as  its 
sampling  plan  for  choosing  the  units  to 
be  tested,  will  be  reviewed  and 
approved  by  the  Department  as  part  of 
the  evaluation  for  national  recognition 
under  section  431.27(b)  of  the  proposed 
rule.  Finally,  proposed  section 
431.24(b)(4)(i)(B)  requires  verification  of 
an  AEDM  subsequent  to  its  use,  stating 
that  one  way  to  achieve  such 
verification  is  for  a  certification 
organization  to  certify  the  efficiency  of 
a  basic  model  to  which  the  AEDM  was 
applied.  To  provide  the  independent 
AEDM  verification  that  this  provision 
contemplates,  the  Department  proposes 
that,  when  a  manufacturer  has  used  a 
certification  organization  to  establish  a 
motor's  efficiency  rating,  and  the  rating 
is  based  on  an  AEDM,  the  AEDM  cannot 
be  subsequently  verified  by  having  that 
same  certification  organization  certify 
the  efficiency  of  the  motor. 

The  Department  seeks  comments  on 
whether  it  should  adopt  the  foregoing 
proposals,  or  whether  it  should  adopt 
the  approach  in  the  proposed  rule,  i.e., 
that  certification  organizations  be 
required  to  adhere  to  the  provisions 
specified  in  the  rule  for  the  selection 
and  sampling  of  basic  models.  In 
particular,  the  Department  seeks 
comment  on  the  following: 

1.  Sampling  for  compliance  testing. 
The  Department  seeks  comments  on 
whether  a  certification  organization 
should  be  required  to  select  basic 
models  for  compliance  testing  in 
accordance  with  criteria  such  as  those 
in  proposed  section  431.24(b)(l)(i)-(ii). 
Once  a  basic  model  is  selected,  should 
a  certification  organization  select 
specimens  to  be  tested  in  accordance 
with  a  prescribed  sampling  plan?  The 
Department  of  Energy  is  also  interested 
in  receiving  comments  and  data 
concerning  the  workability  of  sampling 
plans  used  by  certification 


'  In  the  proposed  rule,  such  criteria  are  in  section 
431.24(b)(l)(iHii). 


'°In  the  proposed  rule,  such  sampling  provisions 
are  in  section  431.24(b)(lKiii). 


organizations,  and  how  such  sampling 
plans  could  be  evaluated. 

2.  Substantiation  and  Verification  of 
an  AEDM.  To  substantiate  the  accuracy 
and  reliability  of  an  AEDM,  five  basic 
models  must  be  tested.  When  this  is 
done  through  a  certification  program, 
should  the  certification  program  be 
required  to  select  and  test  the  basic 
models  in  accordance  with  criteria  such 
as  those  proposed  in  section 
431.24(b)(1)?  Should  the  same 
certification  organization,  used  to 
initially  substantiate  an  AEDM  under 
section  431.24(b)(3),  be  prohibited  from 
subsequently  verifying  an  AEDM  under 
section  431.24(b)(4)(i)(B)? 

D.  Enforcement  Testing  Where  Violation 
of  a  Labeling  Representation  Is  Alleged 

Section  344(f)  of  EPCA  provides  for 
the  Secretary  to  prescribe  rules  for 
electric  motor  labeling,  including 
requirements  that  the  energy  efficiency 
be  on  the  permanent  nameplate  and  be 
displayed  prominently  in  catalogs  and 
other  marketing  materials.  Section 
431.82  of  the  proposed  rule  incorporates 
and  implements  these  provisions,  by 
requiring  each  electric  motor's  nominal 
full  load  efficiency  to  be  marked  clearly 
on  its  pmrmanent  nameplate  and  to  be 
prominently  displayed  in  marketing 
materials  for  the  motor.  Section  i, 

431.127(a)  in  the  proposed  rule,  which 
sets  forth  enforcement  procedures, 
provides  that  the  Department  may 
conduct  enforcement  testing,  subject  to 
certain  conditions,  to  ascertain  the 
accuracy  of  the  efficiency  rating 
disclosed  on  the  nameplate  or  in 
marketing  materials  for  an  electric 
motor,  as  well  as  to  determine  whether 
the  motor  is  in  compliance  with  the 
applicable  energy  efficiency  standard. 

Other  provisions  of  the  proposed  rule, 
however,  as  well  as  language  in  the 
preamble,  can  be  read  as  suggesting  that 
the  enforcement  provisions  apply  only 
in  determining  compliance  with  the 
applicable  standard,  and  not  to  whether 
a  labeling  representation  is  accurate. 
Under  proposed  section  431.127(a)(1), 
for  example,  enforcement  testing  is 
pursued  after  a  manufacturer  has  had  an 
opportunity  to  "verify  compliance  with 
the  applicable  efficiency  standard."  61 
FR  60472.  Verification  of  a  label's 
accuracy  is  not  mentioned.  Moreover, 
the  sampling  procedures  for 
enforcement  testing  set  forth  steps  to 
assess  compliance  with  the  "applicable 
statutory  full  load  efficiency,"  and  refer 
to  whether  a  basic  model  being  tested  is 
in  "compliance"  or  "noncompliance." 
61  FR  60474-75.  But  no  language  in 
these  sampling  procedures  indicates 
that  they  are  to  be  used  to  assess  the 
accuracy  of  a  labeling  representation  as 
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to  efficiency.  The  preamble  indicates 
that  the  purpose  of  the  enforcement 
sampling  plan  is  to  ascertain  whether 
the  mean  efficiency  of  a  basic  model  is 
equal  to  or  exceeds  the  statutory  full 
load  efficiency.  61  FR  60459. 

In  response  to  the  proposed  rule.  Mi. 
W.  Treffinger  asserts  that  testing  and 
sampling  should  ensure  that  the 
published  and  nameplate  data  represent 
the  actual  efficiency  of  a  motor  in  use. 
(Treffinger,  No.  4  at  5.)  NEMA  asserts 
that  certification  programs  for  motors 
airrently  verify  the  nameplate 
efficiency.  (NfEMA,  No.  18  at  pg.  8.) 

In  proposing  the  enforcement 
procedures  in  section  431.127.  the 
Department  intended  that  they  would 
apply  to  allegations  that  the  labeled 
efficiency  rating  for  a  motor  is 
erroneous.  Moreover,  the  Department 
continues  to  believe  that  these 
procedures,  including  the  proposed 
sampling  plan  at  section  431.127(c). 
should  be  used  to  determine  the  validity 
of  labeling  representations  for  an 
electric  motor,  and  not  just  whether  the 
motor  meets  or  exceeds  the  regulatory 
standard  for  efficiency.  The  Department 
intends  to  make  clear  in  the  final  rule 
that  the  provisions  of  section  431.127 
apply  to  labeling  representations. 
However,  because  the  NOPR  was  not 
clear  on  this  point,  the  Department 
seeks  comments  whether  the  proposed 
enforcement  procedures  should  be  used 
to  determine  the  validity  of  labeling 
representations,  or  should  only  be  used 
only  to  determine  if  the  motor  meets  the 
appUcable  efficiency  level  prescribed  by 
EPCA.  If  the  latter,  on  what  basis  would 


a  determination  be  made,  during  an 
enforcement  investigation,  as  to  the 
validity  of  labeling  representations? 

E.  National  Recognition 

Section  345(c)  of  EPCA  requires  that 
compliance  be  certified  through  a 
testing  or  certification  program  that  is 
"nationally  recognized."  The  proposed 
rule  provides  that  this  requirement 
would  be  met  (1)  by  a  testing  facility 
that  has  been  accredited  either  by 
NVLi\P  or  by  an  accrediting  body  that 
DOE  classifies  as  nationally  recognized 
to  accredit  facilities  to  test  motors  for 
efficiency,  or  (2)  by  a  certification 
program  that  DOE  has  classified  as 
nationally  recognized.  In  the  proposed 
rule  at  section  431.26.  Department  of 
Energy  recognition  of  accreditation 
bodies,  and  section  431.27,  Department 
of  Energy  recognition  of  nationally 
recognized  certification  programs,  the 
Department  proposes  criteria  and 
procedures  under  which  it  would  make 
such  classifications. 

Neither  section  431.26  nor  431.27 
addresses  a  situation  where  DOE  has 
classified  an  organization  as  an 
accreditation  body,  or  as  a  nationally 
recognized  certification  program,  and 
the  organization  subsequently  ceases  to 
comply  with  the  conditions  for  such 
classification.  Therefore,  the 
Department  proposes  that  the  final  rule 
would  provide  that  the  Department  will 
notify  such  an  accreditation  body  or  a 
certification  organization  if  the 
Department  believes  the  entity  is  failing 
to  comply  with  the  conditions  of  section 
431.26  or  431.27.  respectively,  and  at 


the  same  time  the  Department  will 
request  that  appropriate  corrective 
action  be  taken.  The  rule  would  also 
provide  that  the  accreditation  body  or 
certification  organization  would  be 
given  an  opportunity  to  respond,  and  if. 
after  receiving  such  response,  the 
Department  believes  satisfactory 
correction  has  not  been  made,  the 
Department  would  withdraw  fts 
recognition  from  that  organization.  If  an 
accreditation  body  or  certification 
organization  wishes  to  withdraw  itself 
from  recognition  by  the  Department,  it 
could  do  so  by  advising  the  DOE  in 
writing.  The  Department  seeks 
comments  on  whether  the  Department 
should  adopt  the  foregoing  approach  for 
corrective  action,  and  for  revocation  of 
an  organization's  classification  as  an 
accreditation  body  or  nationally 
recognized  certification  program  under 
sections  431.26  and  431.27. 

III.  Conclusion 

The  Department  seeks  comments  only 
on  the  aforementioned  issues  arising 
from  possible  changes  in  the  NOPR 
concerning  test  procedures,  sampling 
for  compliance  and  enforcement, 
verification  of  labeled  efficiency,  and 
recognition  of  accreditation  bodies  and 
certification  organizations. 

Issued  in  Washington.  DC,  on  June  9, 1998. 
Dan  W.  Reicher, 

Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy. 
(FR  Doc.  98-15831  Filed  6-24-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  707  and  874 
R1N  1029-AB89 

Abandoned  Mine  Land  (AML) 
Reclamation  Program;  Enhancing  AML 
Reclamation 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTK)N:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
proposing  revisions  to  its  rules 
regarding  the  financing  of  Abandoned 
Mine  Land  reclamation  (AML)  projects 
that  involve  the  incidental  extraction  of 
coal.  Projections  of  receipts  to  the  AML 
fund  through  the  year  2004,  when  the 
authority  to  collect  fees  will  expire, 
strongly  indicate  that  there  will  be 
insufficient  money  to  address  all 
problems  currently  listed  in  the 
Abandoned  Mine  Land  Inventory 
System.  Given  these  limited  AML 
reclamation  resources,  OSM  is  seeking 
an  innovative  way  for  AML  agencies, 
working  with  contractors,  to  maximize 
available  funds  to  increase  AML 
reclamation. 

The  first  revision  would  am#nd  the 
definition  of  government-financed 
construction  to  allow  less  than  50 
percent  government  funding  when  the 
construction  is  an  approved  AML 
project  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  existing  definition 
requires  a  minimum  government 
contribution  of  50  percent  to  exempt 
government-financed  construction  from 
regulation  imder  SMCRA. 

The  second  revision  would  add  a  new 
section  which  would  require  specific 
consultations  and  concurrences  with  the 
Title  V  regulatory  authority  for  AML 
construction  projects  receiving  less  than 
50  percent  government  financing.  These 
consultations  and  concurrences  are 
intended  to  ensure  the  appropriateness 
of  the  project  being  undertaken  as  a 
Title  IV  AML  project  and  not  under  the 
Title  V  regulatory  program. 
DATES:  Written  comments:  We  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m..  Eastern  time, 
on  July  27,  1998. 

Public  hearings:  Upon  request,  we 
will  hold  public  hearings  on  the 
proposed  rule  at  dates,  times  and 
locations  to  be  announced  in  the 
Federal  Register  before  the  hearings.  We 
will  accept  requests  for  public  hearings 
until  5  p.m..  Eastern  time,  on  July  6, 


1998.  Individuals  wishing  to  attend,  but 
not  testify  at,  any  hearing  should 
contact  the  person  identified  under  FOB 
FURTHER  INFORMATKDN  CONTACT  before 
the  hearing  date  to  verify  that  the 
hearing  will  be  held. 
AODKSSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  on  this 
proposed  rule  by  any  one  of  several 
methods.  You  may  mail  or  hand  deliver 
comments  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Administrative  Record,  Room  101, 1951 
Constitution  Avenue,  NW,  Washington, 
D.C.  20240.  You  may  also  comment  via 
the  Internet  to  OSM's  Administrative 
Record  at:  osmrules@osmre.gov. 

You  may  submit  a  request  for  a  public 
hearing  orally  or  in  writing  to  the 
person  and  address  specified  under  FOR 
FURTHER  INFORMATION  CONTACT.  The 
address,  date  and  time  for  any  public 
hearing  held  will  be  announced  prior  to 
the  hearings.  Any  disabled  individual 
who  requires  special  accommodation  to 
attend  a  public  hearing  should  also 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  D.J. 
Growitz,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW,  Washington. 
D.C.  20240;  Telephone:  202-208-2634. 
E-Mail:  dgrowitz€tosmre.gov. 
SUPPLEMENTARY  INFORMATION: 
L  Public  Comment  Procedures 

II.  Background 

A.  What  is  the  AML  reclamation  program? 

B.  How  do  States  and  Indian  Tribies 
implement  their  programs? 

C.  Why  is  the  rule  being  proposed? 

D.  What  is  the  statutory  authority  for  this 
rulemaking? 

E.  How  would  this  proposal  work? 

F.  What  is  the  relationship  between  the 
AML  agency  and  the  AML  contractor? 

G.  How  would  this  proposed  rule  focilitate 
more  reclamation  under  Title  IV? 

H.  Could  private  organizations  (e.g., 

watershed  groups)  assist  in  AML 

reclamation  efforts? 
I.  Will  this  proposal  result  in 

environmental  abuses? 
|.  How  would  an  AML  agency  approve 

reclamation  projects  under  the  proposed 

rule? 
K.  What  would  be  the  consequence  of  AML 

contractors  removing  coal  outside  the 

limits  authorized  by  the  AML  project? 

III.  Discussion  of  Proposed  Rule 

A.  What  would  be  the  change  in  definition 
of  government- financed  construction  at 
section  707.5? 

B.  What  is  the  change  in  information 
collection  for  section  707.10? 

C  What  are  the  information  collection 
requirements  for  section  874.10? 

D.  What  is  the  purpose  behind  proposed 
section  §874.17? 

E.  How  would  the  consultation  in  section 
874.17(a)  work? 


F.  What  types  of  concurrences  between  the 
AML  agency  and  the  regulatory  authority 
would  be  required  in  874.17(b)? 

G.  Under  S  874.17(c)  how  would  the  AML 
agency  document  the  results  of  the 
consultation  and  the  concurrences  with 
the  Title  V  regulatory  authority? 

H.  What  special  requirements  would  apply 

for  qualifying  §  874.17(d)  reclamation 

projects? 
I.  What  must  the  contractor  do  if  he  or  she 

extracts  more  coal  than  is  specified  in 

§  874.17(b)? 
IV.  Procedural  Determinations 

L  Public  Comment  Procedures 

Thirty  (30)  Day  Comment  Period 

In  view  of  the  extensive  outreach 
activity  for  this  rulemaking  and  in  order 
to  expedite  the  rulemaking,  OSM  will 
allow  a  30-day  comment  period  in  lieu 
of  the  usual  60  days.  In  October  1997, 
OSM  prepared  a  preproposal  draft  of  the 
AML  Enhancement  Rule.  The  draft 
proposal,  similar  to  this  proposed  rule, 
was  distributed  extensively.  We  mailed 
the  draft  to  over  200  parties,  including 
industry,  State  agencies,  environmental 
groups,  and  individuals.  We  also 
announced  the  availability  of  the 
document  through  a  press  release, 
notice  in  the  Federal  Register,  OSM 
web  site  and  fax-on-demand,  and  we 
provided  for  a  30-day  comment  period. 
Twenty-four  people  submitted  wrritten 
comments.  In  addition  to  seeking 
comments  through  our  normal  process, 
we  will  mail  a  copy  of  this  proposed 
'  rule  to  each  of  the  earlier  commenters. 

Written  Comments 

Written  or  electronic  comments 
submitted  on  the  proposed  rule  should 
be  specific,  should  be  confined  to  issues 
pertinent  to  the  proposed  rule,  and 
should  explain  the  reason  for  any 
recommended  change.  Where 
practicable,  commenters  should  submit 
three  copies  of  their  comments. 
Comments  received  after  the  close  of  the 
comment  period  (see  DATES)  or 
delivered  to  an  address  other  than  listed 
above  (see  ADDRESSES),  may  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

We  will  hold  a  public  hearing  on  the 
proposed  rule  upon  request  only.  The 
time,  date,  and  address  for  any  hearing 
will  be  announced  in  the  Federal 
Register  at  least  7  days  prior  to  the 
hearing. 

Any  person  interested  in  participating 
at  a  hearing  should  inform  Mr.  Growitz 
(see  FOR  FURTHER  INFORMATION  CONTACT), 
either  orally  or  in  writing,  of  the  desired 
hearing  location  by  5:00  p.m.,  Eastern 
time,  on  July  6,  1998.  If  no  one  has 
contacted  Mr.  Growitz  to  express  an 
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interest  in  participating  ina  hearing  at 
a  given  location  by  that  date,  a  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held,  with 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  The  hearing  will  be 
transcribed.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  we  request 
that  each  person  who  testifies  at  a 
hearing  provide  the  transcriber  with  a 
written  copy  of  his  or  her  testimony.  To 
assist  us  in  preparing  appropriate 
questions,  we  also  request,  if  possible, 
that  each  person  who  plans  to  testify 
submit  to  us  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  ADDRESSES)  an  advance 
copy  of  his  or  her  testimony. 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  RIN  1029- 
AB89"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly  at 
202-208-2847. 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request 
confidentiality,  which  we  will  honor  to 
the  extent  allowable  by  law.  If  you  wish 
to  withhold  your  name  or  address, 
except  for  the  city  or  town,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  ft-om 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  of  businesses,  available 
for  public  inspection  in  their  entirety. 

II.  Background 

A.  What  is  the  AML  Reclamation 
Program? 

Title  rv  of  SMCRA  established  the 
AML  Reclamation  Program  in  response 
to  concern  about  extensive 
environmental  damage  caused  by  past 
coal  mining  activities.  The  program  is 
funded  primarily  ft^m  a  fee  collected  on 
each  ton  of  coal  mined  in  the  country. 
This  fee  is  deposited  into  a  special  fund, 
the  Abandoned  Mine  Land  Fund 
(Fund),  and  is  appropriated  annually  to 
address  abandoned  and  inadequately 
reclaimed  mining  areas  where  there  is 
no  continuing  reclamation 
responsibility  by  any  person  under  State 


or  Federal  law.  Under  Title  FV,  the 
funding  of  reclamation  projects  is 
subject  to  a  priority  schedule  with 
emphasis  first  focused  on  sites  affecting 
public  health,  safety,  general  welfare 
and  property.  In  contrast,  Title  V 
establishes  a  program  for  regulating 
active  mining  and  reclamation. 

In  most  cases,  the  implementation  of 
both  Title  IV  and  Title  V  authority  has 
been  delegated  to  States.  Depending 
upon  each  State's  internal 
organizational  structure,  the  Title  IV 
and  Title  V  programs  in  many  cases  are 
carried  out  by  separate  State  authorities. 

Currently,  23  States  and  3  Indian 
Tribes  (the  Hopi,  the  Navajo  and  the 
Crow)  have  authority  to  receive  grants 
ft-om  the  Fund  and  are  implementing 
Title  IV  reclamation  programs  in 
accordance  with  30  CFR  Subchapter  R 
and  through  implementing  guidelines 
published  in  the  Federal  Register  on 
March  6, 1980  (45  FR  27123),  and 
revised  on  December  30,  1996  (45  FR 
68777).  In  States  and  on  Indian  lands 
that  do  not  have  a  Title  IV  program, 
reclamation  is  carried  out  by  OSM. 

B.  How  Do  States  and  Indian  Tribes 
Implement  Their  Programs? 

State  £md  Indian  Tribe  AML  programs 
are  funded  at  100  per  cent  by  OSM  from 
money  appropriated  annually  from  the 
AML  Fund.  The  States  and  Indian 
Tribes  must  submit  grant  applications  in 
accordance  with  procedures  established 
by  OSM  and  existing  grant  regulations 
found  at  30  CFR  886.  They  must  certify 
with  each  grant  that  the  requirements  of 
all  applicable  laws  and  regulations  are 
met,  including  the  Clean  Water  Act,  the 
Clean  Air  Act,  the  National  Historic 
Preservation  Act,  and  the  Endangered 
Species  Act.  They  may  only  undertake 
projects  that  are  eligible  for  funding  as 
described  in  either  section  404  or 
section  411  of  SMCRA  and  which«meet 
the  priorities  established  in  section  403 
of  SMCRA.  OSM  requires  that  the  State 
Attorney  General  or  other  chief  legal 
officer  certify  that  each  reclamation 
project  to  be  undertaken  is  an  eUgible 
site. 

Certain  environmental,  fiscal, 
administrative  and  legal  requirements 
must  be  in  place  in  order  for  a  program 
to  receive  grants  for  reclamation.  An 
extensive  description  of  these 
requirements  can  be  found  at  30  CFR 
884,  but  certain  of  those  are  mentioned 
here  to  highlight  the  safeguards  the 
AML  program  has  in  place.  For 
example,  the  agency  must  have  written 
policies  and  procedures  which  outline 
how  they  will  comply  with  the 
requirements  of  SMOIA  and 
implementing  regulations  in  conducting 
a  reclamation  program,  how  projects 


will  be  ranked  for  reclamation  priority, 
how  the  public  will  be  given  an 
opportunity  to  comment  on  proposed 
reclamation  projects  and  how  it  wall 
comply  with  all  applicable  Federal  and 
State  laws  and  regulations. 

The  State  or  Indian  Tribe  chooses 
individual  projects  based  upon  the 
selection  criteria  in  its  reclamation 
program.  While  these  criteria  differ 
among  programs,  they  all  consider  the 
priority  of  the  problem,  public  opinion 
regarding  the  project,  cost  effectiveness, 
technical  feasibility  and  how  the  area 
will  be  used  once  reclaimed. 

State  and  Tribal  programs  seek  public 
input  in  several  ways.  For  example, 
some  AML  programs  require  that  a 
notice  requesting  comments  on 
proposed  reclamation  be  published  in 
newspapers  of  general  circulation  in  the 
area  to  be  reclaimed.  Some  publish 
newspaper  notices  asking  the  public  to 
identify  potential  reclamation  sites. 
Others  have  public  meetings  to  discuss 
up>coming  reclamation  or  to  identify 
potential  sites.  Still  other  programs  seek 
public  input  about  reclamation 
activities  or  potential  sites  through 
Federal  Register  notices. 

OSM  does  not  approve  individual 
projects,  but  before  construction  begins 
on  any  project,  OSM  must  ensure  that 
all  requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  are  met.  Once  OSM  assures  that 
the  project  complies  with  NEPA,  it 
provides  an  authorization  to  proceed  on 
the  project. 

OSM  annually  reviews  the  State  and 
Tribal  AML  programs  to  ensure  that  all 
program  requirements  are  properly  met, 
including  site  ehgibility,  proper 
financial  policies  and  procedures,  and 
reclamation  accomplishments.  State  and 
Tribal  agencies  and  OSM  also  review 
completed  projects  to  determine  the 
success  of  AML  reclamation.  Completed 
projects  may  be  revisited  as  part  of  a 
site-specific  contract,  as  part  of  an 
annual  post-construction  evaluation,  or 
as  otherwise  specified  under  the  State  or 
tribal  AML  reclamation  program's 
maintenance  plan. 

Further,  AML  reclamation  programs 
evaluate  selected  completed  AML 
reclamation  projects  to  determine  how 
effective  the  overall  reclamation 
program  has  been.  Normally,  these 
evaluations  are  annual,  random  samples 
of  many  types  of  reclamation,  such  as 
reclaimed  subsidence  areas,  eliminated 
landslides,  sealed  openings  and 
removed  refuse  piles.  State  and  tribal 
programs  would  be  responsible  to 
prevent  abuse  of  this  proposal  and 
could  use  a  monitoring  program  such  as 
this  on  all  projects  completed  wi\h  less 
than  50  percent  government-financing 
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to  ensure  that  no  problems  arise  after 
construction.  As  warranted  in  the 
judgment  of  the  State  or  tribal  AML 
authority,  the  frequency  of  these  post- 
construction  evaluations  could  be 
reduced. 

C.  Why  Is  the  Rule  Being  Proposed? 

In  some  States,  there  will  never  be 
enough  public  money  to  abate  all  of  the 
most  serious  AML  sites — those  which 
present  an  extreme  danger  to  human 
health,  safety  and  welfare.  The 
Abandoned  Mine  Land  Inventory 
estimates  the  cost  to  reclaim  these  most 
serious  sites  to  be  over  2.6  billion 
dollars.  Beyond  these  highest  priority 
sites,  there  are  thousands  of  other  AML 
sites  which  meet  the  AML  eligibiUty 
requirements  and  pose  a  serious 
environmental  threat.  This  proposal 
would  facilitate  the  reclamation  of  some 
of  these  sites  at  less  cost  to  the 
government  by  allowing  the  sale  of  coal 
extracted  as  an  incidental  part  of  the 
reclamation  project  to  offset  the  overall 
cost  of  reclamation. 

D.  What  is  the  Statutory  Authority  for 
This  Rulemaking?  , 

Three  sections  in  SMCRA  outline  the 
eligibility  requirements  for  sites  being 
considered  for  funding  under  the  AML 
program.  They  are  sections  404, 
402(g)(4)(B)(i).  and  402(g)(4)(B)(ii). 
Section  403  of  SMCRA  establishes 
priorities  for  the  expenditures  from  the 
AML  Fund  on  eligible  sites.  An 
otherwise  eligible  site  must  meet  one  of 
the  five  priorities  of  Section  403(a)(1)- 
(5)  in  order  to  be  funded. 

Section  413(a)  of  SMCRA  provides  the 
Secretary  with  the  "power  and  the 
authority,  if  not  granted  it  otherwise,  to 
engage  in  any  work  and  to  do  all  things 
necessary  or  expedient,  including  the 
promulgation  of  rules  and  regulations, 
to  implement  and  administer  the 
provisions  of  this  [Title  rv|." 

This  proposed  rule  change  is  limited 
in  its  application  to  the  AML  program 
and  is  necessary  and  expedient  for  OSM 
and  the  States  and  Tribes  to  more 
efficiently  and  effectively  carry  out  the 
reclamation  mandate  established  by 
Congress.  This  statutory  authority 
allows  OSM  to  propose  revisions  to  the 
AML  program  that  will  provide  States 
and  Tribes  the  authority  to  reduce 
project  costs  to  the  maximum  extent 
practical  on  abandoned  mine  sites 
which  have  deposits  of  coal  or  coal 
refuse  remaining.  Thus,  the  proposed 
rule  change  would  allow  for  more 
program-wide  reclamation  for  the  same 
level  of  program  funding. 

In  adaition.  Congress  specifically 
provided  under  section  528(2)  of 
SMCRA  that  SMCRA  would  not  apply 


to  activities  involving  the  "extraction  of 
coal  as  an  incidental  f)art  of  Federal, 
State  or  local  government-financed 
highway  or  other  construction  under 
regulations  established  by  the  regulatory 
authority."  Thus.  Title  V  permitting 
requirements  do  not  apply  to  areas  from 
which  coal  is  extracted  as  an  incidental 
part  of  a  government-financed 
operation.  Because  AML  reclamation 
projects  are  government  financed,  they 
qualify  as  government-financed 
construction  under  section  528(2). 

E.  How  Would  This  Proposal  Work? 

In  many  cases  eligible  AML  sites 
contain  recoverable  coal  that  was  either 
left  in  the  ground  when  the  site  was 
abandoned  or  that  remains  at  the  site  in 
the  form  of  coal  refuse  or  other  waste. 
While  this  coal  may  have  some  market 
value,  it  is  often  sufficiently  marginal 
that  coal  mine  operators  are  not  willing 
to  assume  the  financial  burden  of 
mining  and  reclaiming  the  site  as  a 
permitted  Title  V  operation. 

To  the  extent  that  the  extraction  of 
coal  would  be  necessary  to  accomplish 
the  reclamation  of  an  approved  AML 
project,  the  extraction  would  be 
incidental  to  that  project.  This  concept 
conforms  to  existing  regulation  at  30 
CFR  707.5.  Coal  extracted  outside  the 
predetermined  boundaries  or  whose 
extraction  is  not  necessary  for 
reclamation  will  be  subject  to  Title  V 
permitting  provisions.  Both  the 
boundaries  for  reclamation  projects,  and 
the  amount  of  coal  which  must  be 
removed  for  the  prescribed  reclamation 
will  be  decided  by  the  AML  agency  and 
will  be  clearly  identified  in  the 
reclamation  contract. 

Under  current  regulations  and 
guidelines,  proceeds  from  the  sale  of 
incidental  coal  must  be  applied  to  offset 
the  contract  price.  Coal  extraction  must 
be  monitored  carefully  because 
proceeds  must  be  kept  below  half  the 
original  total  price  since  no  more  than 
50  percent  of  the  total  contract  can  come 
from  non-government  sources.  In  many 
cases,  when  the  amount  gained  from  the 
sale  of  incidental  coal  exceeds  more 
than  50  percent  of  the  contract,  the 
contract  can  not  be  executed  and  the 
reclamation  is  not  done.  Under  the 
proposal,  contractors  would  be  allowed 
to  sell  incidental  coal  and  keep  the 
proceeds  from  the  sale  of  incidental 
coal.  Contractors  would  reflect  this 
anticipated  sale  of  coal  in  the  bid  price 
for  the  contract. 

Under  the  proposed  rule,  less  public 
funds  would  be  required  to  accomplish 
the  same  level  of  AML  reclamation.  This 
would  result  in  the  availability  of  more 
AML  Fund  monies  for  a  greater  number 
of  AML  reclamation  projects.  Further 


discussion  as  to  how  the  proposed  rule 
would  facilitate  increased  reclamation 
under  Title  IV  can  be  found  in  Part  n. 
G.  in  this  p»^amble. 

This  proposal  would  not  have  any 
effect  on  existing  AML  program 
requirements.  The  eligibility  for  AML 
projects,  the  procurement  systems 
which  States  and  Indian  Tribes  use  to 
contract  for  AML  reclamation,  and  all 
Federal  or  State  requirements  that 
otherwise  pertain  to  AML  projects 
would  all  remain  the  same.  The 
proposal  would  not  be  mandatory  for 
the  States  or  Indian  Tribes  if  they 
choose  not  to  approve  AML  projects 
with  less  than  50%  govermn^t- 
financing. 

F.  What  is  the  Relationship  Between  the 
AML  Agency  and  the  AML  Contractor? 

The  relationship  between  the  AML 
agency  and  the  AML  contractor  under 
the  proposed  rule  would  remain  the 
same  as  for  any  approved  reclamation 
project.  Actual  construction  is  usually 
done  under  a  site-specific  contract 
between  the  reclamation  agency  and 
third-party  contractors.  These  contracts 
clearly  outline  the  scope  of  work  for 
each  project,  the  cost,  the  time  frames 
involved,  how  the  contractor  will  be 
paid  and  penalties  for  failure  to  meet 
the  contractual  obligations  by  either 
party.  The  content  of  the  contracts, 
along  with  bidding  and  selection 
procedures,  performance  bonding 
requirements  and  other  contractual 
matters  are  established  within  each 
program  in  accordance  with  State  or 
Tribal  laws. 

The  AML  agency  ensures  the 
contractor's  conformance  with 
applicable  procedures  through  site  visits 
and  other  monitoring  techniques.  If  the 
contractor  does  not  meet  the  terms  of 
the  contract,  the  AML  agency  invokes 
the  penalties  contained  in  the  contract 
and  allowed  by  law. 

Each  contract  sets  forth  any  unique 
features  for  the  project  to  be  reclaimed 
and  any  site-specific  criteria  for  that 
project.  For  example,  a  project  to 
address  water  quality  problems  will 
outline  the  acceptable  pH  or  sediment 
levels  for  the  water  or  sediment,  the 
monitoring  period  associated  with  the 
treatment,  whether  wetlands  will  be 
created,  any  projected  effects  on  wildlife 
and  any  particular  envirorunental 
impacts  at  the  site  or  on  adjacent 
properties.  Sediment  and  water  quality 
control  plans  are  to  provide  for  adequate 
environmental  protection  during  the 
construction  phase  of  the  reclamation 
project  as  well  as  after  its  completion. 

When  contracts  are  written,  the  AML 
reclamation  agency  can  require  that  a 
project  pass  specific  requirements  after 
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reclamation.  For  example,  a  contract 
could  specify  that  a  retaining  wall 
provide  protection  for  a  highway  for  a 
three-year  period.  The  contract  could 
also  specify  that,  should  the  highway 
fail,  the  contractor  must  return  to  repair 
the  damage.  The  frequency  and  extent  of 
follow-up  by  the  AML  reclamation 
agency  is  written  into  the  contract. 

The  reclamation  contract  would  set 
forth  the  amount  and  extent  of 
incidental  coal  which  could  be 
extracted.  AML  contractors  removing 
coal  outside  those  contract  parameters 
could  be  subject  to  immediate 
termination  of  their  AML  contracts, 
forfeiture  of  any  performance  and 
reclamation  bonds,  and  all  other 
remedies  provided  by  law  for  breach  of 
contract. 

G.  How  Would  This  Proposed  Rule 
Facilitate  More  Reclamation  Under  Title 
IV? 

The  rule  would  decrease  the  cost  to 
the  public  for  reclaiming  many 
abandoned  problem  sites  where 
reclamation  requires  the  incidental 
extraction  of  coal.  This  coal  may  be  in 
the  form  of  previously  undisturbed  coal 
formations  or  coal  refuse.  While  the 
overall  cost  for  the  reclamation  of  these 
sites  would  remain  the  same,  in  each 
case  the  pubUc  cost  would  be  reduced 
under  this  proposal  because  a  larger 
percentage  of  the  total  project  cost,  i.e., 
over  50  percent,  would  be  Rnanced  by 
the  AML  contractor  through  sale  of  the 
coal  recovered  from  the  site. 

Also,  because  certain  government- 
financed  AML  construction  projects 
would  cost  the  AML  agencies  less  under 
this  proposal  than  under  the  current 
definition  of  government-financed 
construction,  which  requires  at  least  50 
percent  government  funding,  the 
savings  could  be  allocated  to  funding 
additional  AML  projects.  Thus,  the 
AML  agency  could  accomplish  more 
reclamation  with  the  same  amount  of 
program  funding. 

The  following  example,  for 
illustrative  purposes  only,  outlines  the 
process  by  which  extraction  of 
incidental  coal  under  our  proposal 
could  reduce  the  cost  for  Title  IV 
reclamation  at  an  AML  eligible  site. 

Example:  After  the  requisite  consultation 
and  concurrences  with  the  Title  V  regulatory 
authority,  the  AML  agency  announces  a 
contract  solicitation  to  receive  bids  for  the 
reclamation  of  a  refuse  pile  contributing 
sediment  and  acid  mine  drainage  to  local 
streams.  Prior  to  the  solicitation,  the  AML 
agency  estimates  the  total  cost  of  reclaiming 
the  refuse  pile  (removing  it  to  another  site 
and  revegetating  both  sites)  at  $500,000.  This 
figure  would  include  a  $50,000  allowance  for 
administrative  expenses  such  as  project 
design  and  project  monitoring.  Based  on 


existing  chemical  analysis  of  the  refuse  pile, 
including  BTU  information,  estimates  place 
the  net  market  value  of  the  incidental  coal  in 
the  refuse  pile  (after  transp>ortation.  cleaning, 
royalty  costs,  etc.)  at  $400,000.  The  estimated 
net  cost  for  the  project  would  then  be 
$100,000  ($500,000-5400,000).  Based  on 
these  estimates,  project  bids  from  contractors 
would  be  in  the  $100,000  range  subject  to  the 
condition  that  the  extracted  incidental  coal 
would  become  the  property  of  the  contractor. 
Thus  reclamation  of  a  project  that  would 
ordinarily  cost  the  AML  agency  $500,000 
without  contractor  sale  of  incidental  coal,  or 
that  would  cost  the  agency  at  least  $250,000 
under  the  existing  rule  requiring  at  least  50 
percent  government  funding,  would  cost  only 
about  $100,000  under  our  prop>osal. 

If  the  contract  is  awarded,  the  contractor 
would  be  fully  responsible  for  the 
completion  of  the  work  regardless  of  his 
retiim  on  the  sale  of  incidental  coal. 

This  proposal  should  result  in  the 
reclamation  of  certain  AML  sites  which 
conunonly  contribute  acid  mine  drainage 
(AMD)  or  other  environmental  problems  far 
l)eyond  their  realty  boundaries  and  which 
have  little  likelihood  of  otherwise  being 
reclaimed  under  current  Title  IV  regulations 
or  being  mined  under  Title  V  of  SMCRA. 
These  sites  would  not  likely  be  reclaimed 
under  the  Title  IV  program  because  limited 
AML  funds  would  ordinarily  be  directed  to 
higher  priority  reclamation.  Nor  would  these 
sites  likely  be  mined  under  the  Title  V 
regulatory  program  due  to  their  marginal  coal 
reserves  and/or  potential  for  significant  long- 
term  liability  for  the  ever-present  AMD  or 
other  problems  which  may  exist  at  the  site. 
Beyond  the  refuse  piles  discussed  above, 
other  examples  of  AML  sites  where 
reclamation  could  involve  the  extraction  of 
incidental  coal  include  previously  deep- 
mined  areas  needing  to  be  daylighted  to 
remove  remaining  pillars  and  high  walls 
needing  a  second  cut  to  remove  acid- 
producing  coal  dep>osits. 

H.  Could  Private  Organizations  (e.g., 
Watershed  Groups)  Assist  in  AML 
Reclamation  Efforts? 

Yes.  AML  agencies  can  form 
partnerships  with  industry,  private 
citizens  and  other  government  agencies 
to  help  address  AML  problems. 
Partnerships  such  as  those  developed 
under  the  Clean  Stream's  Initiative  are 
an  example  of  how  these  outside  groups 
can  assist  in  reclaiming  lands.  Outside 
funds  can  also  be  contributed  for 
specific  AML  projects  as  allowed  by 
law. 

/.  Will  This  Proposal  Result  in 
Environmental  Abuses? 

We  do  not  believe  that  this  proposal 
will  result  in  environmental  abuses. 
Under  the  AML  program  the  percentage 
of  government  funding  for  reclamation 
of  an  eligible  site  does  not  adversely 
impact  the  quality  of  the  reclamation  of 
that  site.  The  AML  agency  selects 
individual  sites  from  the  Abandoned 
Mine  Land  Inventory  using  its  priority 


system.  The  AML  agency  then  develops 
the  reclamation  parameters  for  that  site 
and  includes  them  in  its  reclamation 
contract.  The  AML  agency,  not  the  AML 
contractor  or  the  owner  of  the  coal, 
establishes  these  parameters.  The  AML 
agency  oversees  the  reclamation  and 
ensures  adherence  to  the  contract 
requirements.  These  requirements 
would  dictate  or  stipulate  that  any  coal 
extraction  that  occurs  be  incidental  to 
the  construction  work,  i.e.,  is  Umited  to 
only  that  which  is  necessary  to  carry  out 
the  prescribed  reclamation  in  order  to 
address  the  identified  health,  safety  or 
environmental  problem. 

/.  How  Would  an  AML  Agency  Approve 
Reclamation  Projects  Under  the 
Proposed  Rule? 

Like  any  other  AML  project, 
reclamation  projects  involving  the 
incidental  extraction  of  coal  and 
reduced  government  funding  levels 
would  have  to  meet  the  requirements 
specified  in  30  CFR  Subchapter  R.  AML 
projects  are  not  selected  by  the 
contractor.  The  AML  agency  has  total 
control  over  every  project  specification 
fit)m  design,  to  bidding,  to  final 
reclamation  completion.  The  selection 
of  reclamation  sites  by  the  AML  agency 
is  basbd  on  the  need  to  protect  the 
public  health  and  safety  or  environment 
from  the  adverse  effects  of  p>ast  mining 
activities.  A  particular  site  could  be 
selected  only  after  the  AML  agency  has 
determined  that  private  industry  was 
unable  or  unwilling  to  remine  and 
reclaim  the  site  as  a  Title  V  operation, 
and  the  State  Attorney  General  or  other 
legal  officer  has  certified  that  the  project 
meets  the  eligibility  requirements 
sf>ecified  in  State  or  Indian  Tribe 
counterparts  to  Title  IV. 

OSM  IS  expressly  prescribing  certain 
procedures  to  be  followed  to  prevent 
potential  abuses  of  the  reduced  funding 
level  provisions.  First,  the  AML  agency, 
in  consultation  with  the  Title  V 
regulatory  authority,  would  determine 
whether  the  site  would  be  appropriate 
for  AML  reclamation  activities  based  on 
the  likelihood  of  extracting  the  coal 
under  a  Title  V  permit.  In  addition,  the 
Title  V  regulatory  authority  and  the 
Title  rv  AML  agency  would  concur  on 
the  boundaries  of  the  AML  project  and 
on  the  extent  and  amount  of  the  coal  to 
be  incidentally  extracted  during  the 
reclamation  project.  This  delineation  of 
coal  would  include  only  that  portion  of 
the  total  coal  at  the  site  that  must  be 
extracted  in  order  to  remediate  the 
particular  hazard  or  environmental 
problem  caused  by  past  mining. 

Through  this  proposal  we  hope  to 
target  long-standing  AML  problem  sites. 
The  prof>osal  is  not  designed  to  address 
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sites  involving  redisturt)ance  and 
subsequent  reclamation  of  abandoned 
mine  lands,  such  as  highwalls  and 
outslopes  that  have  become 
environmentally  stable  over  the  years 
and  pose  no  other  problems. 

K.  What  Would  be  the  Consequence  of 
AML  Contractors  Removing  Coal 
Outside  the  Limits  Authorized  by  the 
AML  Project? 

AML  contractors  removing  coal 
outside  those  contract  parameters  could 
be  subject  to  immediate  termination  of 
their  AML  contracts,  forfeiture  of  any 
performance  and  reclamation  bonds, 
and  all  other  remedies  provided  by  law 
for  breach  of  contract. 

m.  Discussion  of  Proposed  Rule 

A.  What  Would  Be  the  Change  in 
definition  of  Government-Financed 
Construction  at  Section  707.5? 

OSM  is  proposing  to  amend  the 
definition  of  government-financed 
construction  in  §  707.5  of  the  permanent 
program  regulations  by  allowing  for  a 
lower  percentage  of  financing  from  OSM 
or  other  AML  reclamation  agencies  for 
government  construction  sites  under 
Title  rv  reclamation  which  involve  the 
incidental  extraction  of  coal.  A 
government  agency  includes  a  State  or 
Indian  Tribe  with  an  approved  Title  IV 
program  under  the  definition  of  agency 
found  at  30  CFR  870.5.  For  those  States 
and  Indian  Tribes  that  do  not  have 
approved  Title  IV  programs,  a 
government  agency  means  OSM  or  its 
designated  State  agent. 

Reclamation  projects  are  funded  from 
several  sources.  Some  of  these  sources 
include  private  individuals  who  donate 
time  and  money,  environmental  groups, 
utilities,  industry  and  government 
funding  under  the  AML  program.  Under 
the  cxirrent  definition  of  government- 
financed  construction,  the  government's 
financial  share  of  the  AML  reclamation 
must  be  at  least  50  percent  of  the  total 
project  cost.  This  percentage  restriction 
limits  the  ability  of  AML  agencies  to 
undertake  certain  reclamation  projects 
because  there  may  be  insufficient  AML 
funds  to  accomplish  all  necessary 
reclamation  in  a  State  or  on  Tribal  land 
and  funds  must  be  prioritized  for 
maximum  impact.  By  reducing  the 
government  share  required  for  AML 
projects.  OSM  and  the  States  and  Indian 
Tribes  would  maximize  existing  AML 
funds  and  work  cooperatively  and  in 
partnership  with  industry,  citizens,  and 
the  environmental  community  to  bring 
about  reclamation  that  otherwise  might 
never  be  accomplished.  In  addition  to 
reducing  the  required  government  share 
for  AML  projects,  we  have  rewritten  the 


definition  of  government-financed 
construction  in  the  "Plain  English"  style 
in  order  to  improve  its  clarity.  The 
"Plain  English"  rewriting  is  not 
intended  to  effect  any  substantive 
changes  to  the  existing  definition. 

B.  What  is  the  Change  in  Information 
Collection  for  Section  707.10? 

OSM  proposes  to  revise  section 
707.10  which  contains  the  information 
collection  requirements  for  Part  707. 
The  proposed  revision  changes  the 
justification  for  the  current  exemption 
from  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
The  revised  basis  for  this  exemption  is 
that  the  information  required  to  be 
maintained  in  section  707.12  consists 
only  of  information  that  would  be 
provided  by  persons  in  the  normal 
course  of  their  business  activities. 

C.  What  are  the  Information  Collection 
Requirements  for  Section  874.10? 

OSM  also  proposes  to  add  a  §  874.10 
which  contains  the  information 
collection  requirements  for  Part  874  and 
the  Office  of  Management  and  Budget 
(0MB)  clearance  number.  The  proposed 
addition  includes  the  estimated 
reporting  burden  per  project  for 
complying  with  the  new  information 
collection  requirements  contained  in 
this  proposed  rulemaking. 

D.  What  is  the  Purpose  Behind  Proposed 
Section  874.17? 

This  new  section  would  outline  the 
procedures  an  AML  agency  would  need 
to  follow  in  approving  AML  projects 
receiving  less  than  50  percent 
government  funding  because  of  planned 
coal  extraction  incidental  to  the 
reclamation. 

E.  How  Would  the  Consultation  in 
Section  874.1 7(a)  Work? 

The  consultation  process  under 
proposed  874.17(a)  would  require  the 
AML  agency  to  consult  with  the 
regulatory  authority  to  determine  the 
likelihood  of  the  coal  being  mined 
under  a  Title  V  permit.  The  purpose  of 
this  consultation  would  be  to  ensure 
that  the  AML  program  and  funds  are  not 
used  for  activities  that  should  properly 
be  permitted  and  regulated  under  Title 
V.  Through  this  consultation  process 
OSM  intends  that  AML  funds  be 
directed  only  to  eligible  sites. 

OSM  believes  the  information  upon 
which  the  "likelihood  of  the  coal  being 
mined  under  a  Title  V  permit" 
determination  is  made  should  be 
information  that  is  reasonably  available. 
We  have  listed  certain  kinds  of 
information  that  we  believe  would  be 
available  and  also  helpful  in  reaching  a 


decision  on  whether  or  not  to  proceed 
with  the  project  under  the  AML 
program.  These  examples  of  "available" 
information  are  not  exhaustive.  Each 
site  will  present  a  different  s?t  of 
circumstances  and  problems  which  are 
best  addressed  on  a  case-by-case  basis. 
We  are  leaving  it  to  the  experience  and 
technical  and  professional  judgment  of 
the  Title  IV  and  Title  V  officials  within 
each  jurisdiction  to  decide  if  an 
abandoned  mine  land  site  should  be 
mined  under  a  Title  V  permit  or 
reclaimed  under  tha  Title  IV  AML 
program.  Those  decisions  will  continue 
to  be  monitored  by  OSM  through  its 
oversight  of  the  respective  programs. 

Under  this  section,  the  AML  agency 
would  also  consult  with  the  regulatory 
authority  to  determine  the  likelihood  for 
potential  problems  and  impacts  arising 
between  Title  IV  reclamation  projects 
and  adjacent  or  nearby  Title  V 
operations  when  such  Title  V  operations 
are  present.  The  purpose  of  this 
provision  is  to  identify  problems  at  an 
early  stage  and  to  establish  the 
reclamation  responsibility.  An  example 
is  where  there  might  be  a  hydrologic 
connection  between  nearby  or  adjacent 
Title  IV  and  Title  V  activities.  In  such 
cases,  OSM  believes  it  is  essential  to 
ensure  that  responsibility  for 
environmental  problems,  such  as  acid 
mine  drainage  arising  from  a  permitted 
Title  V  activity  but  impacting  a  Title  IV 
activity,  remains  with  the  Title  V 
permittee.  Conversely,  a  Title  V 
permittee  would  not  be  responsible  for 
any  environmental  problems  stemming 
from  a  Title  IV  reclamation  activity. 

F.  What  Types  of  Concurrences  Between 
the  AML  Agency  and  the  Regulatory 
Authority  Would  Be  Required  in 
§  874.17(b)? 

If  the  AML  agency  decides  to  proceed 
with  the  reclamation  project  after 
consulting  with  the  Title  V  regulatory 
authority,  then  the  two  must  concur  in 
determinations  as  to:  (1)  the  extent  and 
amount  of  any  coal  refuse,  coal  waste, 
or  other  coal  deposits,  the  extraction  of 
which  would  be  covered  by  the  Part  707 
exemption  or  counterpart  State  and 
Tribal  laws  and  regulations,  and  (2)  the 
delineation  of  the  boundaries  of  the 
AML  project.  These  determinations  are 
intended  to  ensure  that  only  the  amount 
of  coal  needed  to  accomplish  the 
reclamation  is  covered  by  the  Part  707 
exemption.  This  coal  would  be  exempt 
from  the  reclamation  fee  payment. 
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G.  Under  §  874. 1 7(c)  How  Would  the 
AML  Agency  Document  the  Results  of 
the  Consultation  and  the  Concurrences 
With  the  Title  V  Regulatory  Authority? 

The  AML  agency  would  dcx:ument  in 
the  AML  case  file  the  determinations  as 
to  the  likelihood  of  coal  at  the  site  being 
mined  under  a  Title  V  permit  and  the 
likelihood  of  interactions  between  AML 
activities  and  nearby  or  adjacent  Title  V 
activities  that  might  create  new 
environmental  problems  or  adversely 
affect  existing  situations.  Furthermore, 
the  AML  agency  would  document  the 
information  used  for  making  these 
determinations  and  the  names  of  the 
responsible  agency  officials. 

H.  What  Special  Requirements  Would 
Apply  for  Qualifying  §  874.17(d) 
Reclamation  Projects? 

Proposed  paragraph  874.17(d)(2) 
would  expressly  require  that  qualifying 
AML  reclamation  projects  comply  with 
provisions  for  State  and  Tribal 
reclamation  plans  and  grants  found  at 
30  CFR  Subchapter  R.  The  required 
compliance  with  Subchapter  R  is 
intended  to  ensure  that  the  incidental 
coal  extraction  projects  authorized 
under  this  rulemaking  would  be 
accomplished  in  accordance  with  the 
substantial  safeguards  of  the  AML 
program.  These  safeguards  include  such 
things  as:  public  participation  and 
involvement;  environmental  evaluation 
to  achieve  compliance  with  the  National 
Environmental  Policy  Act  of  1969;  and 
use  of  appropriate  State  or  Tribal 
procurement  procedures  and  regulations 
as  authorized  under  the  grant  common 
rule  at  43  CFR  12.76. 

Further,  to  provide  increased 
protections  to  the  AML  fund  and  to 
citizens  or  landowners  who  might  be 
affected  by  the  project,  we  are  including 
three  additional  requirements  to 
qualifying  §  874.17(d)  reclamation 
projects.  Paragraph  (d)(1)  would  require 
the  AML  agency  to  characterize  the  site 
in  terms  of  existing  hydrologic  and 
other  environmental  problems. 
Paragraph  (d)(3)  would  require  the  AML 
agency  to  develop  site-specific 
reclamation  and  contractual  provisions 
such  as  performance  bonds  to  ensure 
that  the  reclamation  is  completed. 
Paragraph  (d)(4)  would  require  the 
contractor  to  provide  documents  that 
authorize  the  extraction  of  the  coal  and 
payment  of  royalties  to  the  mineral 
owner  or  other  applicable  party.  The 
purpose  of  these  requirements  is  to 
ensure  that  before  a  contract  is  awarded, 
there  is  a  valid  coal  lease  authorizing 
the  contractor  to  extract  the  coal.  The 
lease  would  identify  the  party 
responsible  for  paying  the  royalty,  the 


amount  of  the  royalty,  and  the  party 
receiving  the  royalty. 

/.  What  Must  the  Contractor  Do  if  He  or 
She  Extracts  More  Coal  Than  Is 
Specified  in  §874.1 7(b)? 

Section  874.17(e)  would  require  the 
contractor  to  obtain  a  permit  under  Title 
V  for  the  extraction  of  any  coal  not 
included  in  the  paragraph  (b)(1)  Part 
707  exemption.  Such  coal  extraction 
would  not  be  incidental  to  the  AML 
reclamation  project  and  thus  would  be 
subject  to  all  the  Title  V  requirements. 
The  reclamation  contract  between  the 
AML  agency  and  the  contractor 
therefore  should  clearly  set  forth  the 
extent  and  amount  of  coal  covered  by 
that  exemption,  as  concurred  in  by  the 
Title  V  regulatory  authority  under 
paragraph  874.17(b)(1). 

rv.  Procedural  Determinations 

1.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  imder 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  enviromnent, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 

b.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

c.  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

d.  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.].  This  determination 
is  based  on  the  findings  that  the 
regulatory  additions  in  the  rule  will  not 
change  costs  to  industry  or  to  the 
Federal,  State,  or  local  governments. 
Furthermore,  the  rule  produces  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 


3.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 

This  rule: 

» 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more.  It 
would  allow  AML  agencies  to  work  in 
partnership  with  contractors  to  leverage 
finite  AML  Reclamation  I'und  dollars  to 
accomplish  more  reclamation.  To  offset 
the  reduction  in  government  funding, 
the  contractor  would  be  allowed  to  sell 
coal  found  incidental  to  the  project  and 
recovered  as  part  of  the  reclamation. 
Participation  under  the  rule  change  is 
strictly  voluntary  and  those 
participating  are  expected  to  do  so 
because  of  the  economic  benefit. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions  because  the  rule 
does  not  impose  any  new  requirements 
on  the  coal  mining  industry  or 
consumers,  and  State  and  hidian  AML 
program  administration  is  funded  at  100 
percent  by  the  Federal  government. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
for  the  reasons  stated  above. 

4.  Unfunded  Mandates 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  Tribal 
governments  or  the  private  sector.  The 
administration  of  the  AML  program  by 
a  State  or  Indian  Tribe  is  funded  at  100 
f)ercent  by  the  Federal  Government  and 
the  decision  by  a  State  or  Indian  Tribe 
to  participate  is  voluntary.  A  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (1 
U.S.C.  1531,  et  seq.)  is  not  required. 

5.  Executive  Order  12630— Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  The  rule  would 
allow  AML  agencies  to  work  in 
partnership  with  contractors  to  leverage 
finite  AML  Reclamation  Fund  dollars  to 
accomplish  more  reclamation.  To  offset 
the  reduction  in  government  funding, 
the  contractor  would  be  allowed  to  sell 
coal  found  incidental  to  the  project  and 
recovered  as  part  of  the  reclamation. 
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6.  Executive  Order  12612— Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
FederaUsra  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 
for  the  reasons  discussed  above. 

7.  Executive  Order  12988— Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

8.  Paperwork  Reduction  Act 

In  accordance  with  44  U.S.C.  3507(d), 
OSM  has  submitted  the  information 
collection  and  record  keeping 
requirements  of  30  CFR  Part  874  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 

Part  874  establishes  land  and  water 
eligibiUty  requirements,  reclamation 
objectives  and  priorities  and 
reclamation  contractor  responsibility. 
This  proposal  would  add  a  new  section 
at  30  CFR  874.17  titled  "AML  Agency 
Procedures  for  Reclamation  F^rojects 
Receiving  Less  than  50  p)ercent 
government  funding."  This  section 
would  require  consultation  between  the 
AML  agency  and  the  appropriate  Title  V 
regulatory  authority  on  the  likelihood  of 
removing  the  coal  under  a  Title  V 
p)ermit  and  conairrences  between  the 
AML  agency  and  the  appropriate  Title  V 
regulatory  authority  on  the  AML  project 
boundary  and  the  amount  of  coal  that 
would  be  extracted  under  the  AML 
reclamation  project.  This  section  would 
also  require  compliance  with  30  CFR 
Subchapter  R  and  related  provisions  to 
insure  that  adequate  environmental 
safeguards  are  considered  and  followed 
during  AML  reclamation  project. 

Need  for  and  Use:  OSM,  State  and 
Tribal  regulatory  authorities  use  the 
information  collected  under  30  CFR  Part 
874  to  ensure  that  appropriate 
reclamation  projects  involving  the 
incidental  extraction  of  coal  are 
conducted  under  the  authority  of 
section  528(2)  of  SMCRA  and  that 
selected  projects  contain  sufficient 
environmental  safeguards. 

Respondents:  The  26  State  regulatory 
authorities  and  Indian  Tribes  who  will 
be  reviewing  and  consulting  on  between 
20  and  80  plus  reclamation  projects 
involving  the  incidental  removal  of  coal 
that  OSM  and  State  regulatory 
authorities  are  expected  to  initiate  each 
year. 

Total  Annual  Burden:  For  each 
project  OSM  estimates  that  two  persons 
will  need  a  total  average  of  16  hours  to 


review  information  during  the 
consultation  phase  of  section  874.17 
(a)(1)  and  (2);  that  two  persons  will  need 
a  total  average  of  4  hours  to  make  the 
determinations  required  during  the 
concurrence  phase  of  section 
874.17(b)(1)  and  (2);  that  one  person 
will  need  an  average  of  1  hour  for  the 
file  documentation  requirement  of 
section  874.17(c)  and  that  one  person 
will  need  an  average  of  6  hours  to 
determine  the  special  environmental 
and  site  reclamation  requirements.  The 
total  burden  for  each  project  is 
estimated  to  be  27  hours.  The  estimated 
total  annual  burden  for  30  CFR  874.17 
ranges  from  a  low  of  540  hours  to  a 
maximum  of  more  than  2,160  hours, 
averaging  1,500  hours  aimually. 
Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  OSM  and  State 
regulatory  authorities,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  OSM's  estimate  of 
the  burden  of  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
collection  on  the  respondents.  Under 
the  Paperwork  Reduction  Act,  OSM 
must  obtain  OMB  approval  of  all 
information  and  record  keeping 
requirements.  No  person  is  required  to 
respond  to  an  information  collection 
request  unless  the  form  or  regulation 
requesting  the  information  has  a 
currently  valid  OMB  control  (clearance) 
number.  The  control  number  will 
appear  in  section  874.10.  To  obtain  a 
copy  of  OSM's  information  collection 
clearance  request,  explanatory 
information,  and  related  form,  contact 
John  A.  Trelease  at  (202)  20»-2783  or  by 
e-mail  at  jtreleas@osmre.gov. 

By  law,  OMB  must  submit  conunents 
to  OSM  within  60  days  of  publication  of 
this  proposed  rule,  but  may  respond  as 
soon  as  30  days  after  publication. 
Therefore,  to  ensure  consideration  by 
OMB,  you  must  send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  information 
collection  and  record  keeping 
requirements  by  July  27, 1998,  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Interior  Desk  Officer. 
725  17th  Street,  NW,  Washington,  DC 
20503. 

9.  National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA)  of  this 
proposed  rule  and  has  made  a  tentative 


finding  that  it  would  not  significantly 
affect  die  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  section 
4332(2)(C).  It  is  anticipated  that  a 
finding  of  no  significant  impact  (FONSI) 
will  be  made  for  the  final  rule  in 
accordance  with  OSM  procedures  under 
NEPA.  The  EA  is  on  file  in  the  OSM 
Administrative  Record  at  the  address 
specified  previously  (see  ADDRESSES). 
The  EA  will  be  completed  and  a  finding 
made  on  the  significance  of  any 
resulting  impacts  before  we  publish  the 
final  rule. 

10.  Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  underetand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbiered 
heading;  for  example,  §874.17  AML 
agency  procedures  for  reclamation 
projects  receiving  less  than  50  percent 
government  funding).  (5)  Is  the 
description  of  the  proposed  rule  in  the 
SUPf>tEII(IO*TARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  hiterior.  Room  7229,  1849  C 
Street  NW.  Washington,  DC  20240.  You 
may  also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov 

11.  Authors 

D.J.  Growitz  and  Danny  Lytton,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior.  1951  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20240. 

List  of  Subjects 

30  CFR  Part  707 

Highways  and  roads.  Incidental 
mining.  Reporting  and  recordkeeping 
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requirements,  Surface  mining. 
Underground  mining. 

30  CFF  Part  874 

Reclamation,  Surface  mining. 
Underground  mining. 

Dated:  June  19.  1998. 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  given  in  the  preamble, 
OSM  proposes  to  amend  30  CFR  Parts 
707  and  874  as  set  forth  below: 

PART  707— EXEMPTION  FOR  COAL 
EXTRACTION  INCIDENT  TO 
GOVERNMENT-FINANCED  HIGHWAY 
OR  OTHER  CONSTRUCTION 

1.  The  authority  citation  for  Part  707 
continues  to  read  as  follows: 

Authority:  Sees.  102.  201,  501,  and  528  of 
Pub.  L.  95-87,  91  Stat.  448,  449,  467,  and  514 
(30  U.S.C.  1202,  1211,  1251, 1278). 

2.  In  §  707.5,  the  definition  of 
Government- financed  construction  is 
revised  to  read  as  follows: 

§707.5    Definitions. 


Government-financed  construction 
means  construction  funded  50  percent 
or  more  by  funds  appropriated  from  a 
government  financing  agency's  budget 
or  obtained  from  general  revenue  bonds. 
Funding  at  less  than  50  percent  may 
qualify  if  the  construction  is  undertaken 
as  an  approved  reclamation  project 
under  Title  IV  of  the  Act.  Construction 
funded  through  government  financing 
agency  guarantees,  insurance,  loans, 
funds  obtained  through  industrial 
revenue  bonds  or  their  equivalent,  or  in- 
kind  payments  does  not  qualify  as 
government-financed  construction. 

3.  Section  707.10  is  revised  to  read  as 
follows: 

§  707. 1 0    Inf onnation  cdtectlon. 

Since  the  information  collection 
requirement  contained  in  30  CFR  707.12 
consists  only  of  expenditures  on 
information  collection  activities  that 
would  be  incurred  by  persons  in  the 
normal  course  of  their  activities,  it  is 
exempt  from  the  requirements  of  the 
Paperwork  Reduction  Act  (44 
U.S.C.3501  et  seq.)  and  does  not  require 
clearance  by  0MB. 

PART  874— GENERAL  RECLAMATION 
REQUIREMENTS 

4.  The  authority  citation  for  Part  874 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended. 

5.  Section  874.10  is  added  to  read  as 
follows: 


§  874. 1 0    Inf  onnation  collection. 

(a)  In  accordance  with  44  U.S.C.  3501 
et  seq.,  the  Office  of  Management  and 
Budget  (0MB)  has  approved  the 
information  collection  requirements  of 
this  part.  The  OMB  clearance  number  is 
1029-XXXX.  This  information  is  needed 
to  ensure  that  appropriate  reclamation 
projects  involving  the  incidental 
extraction  of  coal  are  conducted  under 
the  authority  of  section  528(2)  of 
SMCRA  and  that  selected  projects 
contain  sufficient  environmental 
safeguards.  Persons  must  respond  to 
obtain  a  benefit. 

(b)  OSM  estimates  that  the  public 
reporting  burden  for  this  part  will 
average  27  hours  per  project,  including 
time  spent  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer,  1951  Constitution  Avenue, 
N.W.,  Washington,  DC  20240;  and  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Interior  Desk  Officer, 
725  17th  Street,  NW,  Washington,  DC 
20503.  Please  refer  to  OMB  Control 
Number  1029-XXXX  in  any 
correspondence. 

6.  Section  874.17  is  added  to  read  as 
follows: 

§  874. 1 7    AML  agency  procedures  for 
reclamation  projects  receiving  less  than  50 
percent  government  funding. 

This  section  tells  you,  the  AML 
agency,  what  to  do  when  considering  an 
abandoned  mine  land  reclamation 
project  as  government-financed 
construction  under  part  707  of  this 
chapter.  This  section  only  applies  if  the 
level  of  funding  for  the  construction 
will  be  less  than  50  percent  of  the  total 
cost  because  of  planned  coal  extraction. 

(a)  Consultation  with  the  Title  V 
Regulatory  Authority.  In  consultation 
with  the  Title  V  regulatory  authority, 
you  must  make  the  following 
determinations: 

(1)  You  must  determine  the  likelihood 
of  the  coal  being  mined  under  a  Title  V 
permit.  This  determination  must  take 
into  account  available  information  such 
as: 

(i)  Coal  reserves  from  existing  mine 
maps  or  other  sources; 

(ii)  Existing  environmental 
conditions; 


(iii)  All  prior  mining  activity  on  or 
adjacent  to  the  site; 

(iv)  Current  and  historic  coal 
production  in  the  area;  and 

(v)  Any  known  or  anticipated  interest 
in  mining  the  site. 

(2)  You  must  determine  the  likelihood 
that  nearby  or  adjacent  mining  activities 
might  create  new  environmental 
problems  or  adversely  affect  existing 
environmental  problems  at  the  site. 

(3)  You  must  determine  the  likelihood 
that  reclamation  activities  at  the  site 
might  adversely  affect  nearby  or 
adjacent  mining  activities. 

(b)  Concurrence  with  the  Title  V 
Regulatory  Authority.  If,  after  consulting 
with  the  Title  V  regulatory  authority, 
you  decide  to  proceed  with  the 
reclamation  project,  then  you  and  the 
Title  V  regulatory  authority  must  concur 
in  the  following  determinations: 

(1)  You  must  concur  in  a 
determination  oi'  the  extent  and  amount 
of  any  coal  refuse,  coal  waste,  or  other 
coal  deposits  which  can  be  extracted 
under  the  f>art  707  exemption  or 
counterpart  State/Indian  Tribe  laws  and 
regulations. 

(2)  You  must  concur  in  the 
delineation  of  the  boundaries  of  the 
AML  project. 

(c)  Documentation.  You  must  include 
in  the  AML  case  file: 

(1)  The  determinations  made  under 
paragraphs  (a)  and  (b)  of  this  section; 

(2)  The  information  taken  into 
account  in  making  the  determinations; 
and 

(3)  The  names  of  the  parties  making 
the  determinations. 

(d)  Special  requirements.  For  each 
project,  you  must: 

(1)  Characterize  the  site  in  terms  of 
mine  drainage,  active  slides  and  slide- 
prone  areas,  erosion  and  sedimentation, 
vegetation,  toxic  materials,  and 
hydrologic  balance; 

(2)  Ensure  that  the  reclamation  project 
is  conducted  in  accordance  with  the 
provisions  of  30  CFR  Subchapter  R; 

(3)  Develop  specific-site  reclamation 
requirements,  including  performance 
bonds  when  appropriate  in  accordance 
with  State  procedures;  and 

(4)  Require  the  contractor  conducting 
the  reclamation  to  provide  applicable 
documents  that  clearly  authorize  the 
extraction  of  coal  and  payment  of 
royalties. 

(e)  Limitation.  If  the  reclamation 
contractor  extracts  more  coal  than 
specified  in  paragraph  (b)(1)  of  this 
section,  the  contractor  must  obtain  a 
permit  under  Title  V  of  SMCRA. 

(PR  Doc.  98-16898  Filed  6-24-98;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
ecJitonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  25.  19S8 

COMMERCE  DEPARTMENT 
^4ational  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatKxi  and 
managemerrt: 

Northeastern  United  States 
fishenes — 

Northeast  multispeaes; 
published  6-17-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Streamlined  reserach  and 
development  contracting; 
published  6-25-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arKJ 
promulgation;  vanous 
States; 

Washington;  published  6-25- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
In-region,  interstate 
domestic  interLATA 
services  by  Bell 
Operating  companies; 
non-accounting 
safeguards,  etc.; 
correction;  published  6- 
25-98 

FEDERAL  TRADE 
COMMISSION 

Hart-Scott-Rodino  Antitrust 
lmp)rovement  Act: 
Premerger  notification; 
reporting  and  waiting 
period  requirements; 
published  6-25-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Mississippi;  published  6-25- 
98 
POSTAL  SERVICE 
Organization,  functions,  and 
authority  delegations: 
Conduct  of  persons  on 
postal  property;  published 
6-25-98 


TRANSPORTATION . 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  6-10-98 
Bombardier;  published  3-27- 

98 
Domier;  putJiished  5-21-98 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Earned  income  credit  (EIC) 
eligibtlity  requirements; 
published  6-25-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Single  family  housir>g;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 

Accessitxlity  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 


vehicular  areas,  and 
reflecting  pools; 
comments  due  by  7-1- 
98,  published  6-1-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Critical  habitat  designation — 
West  Coast  steelhead, 
Chinook,  chum,  and 
sockeye  salmon, 
heanngs;  comments 
due  by  6-30-98; 
published  6-4-98 
Fishery  conservation  and 
management: 
Alasi<a;  fishenes  of 
Exclusive  Economic 
Zone — 

Pactfic  halibut  and  red 
king  crab;  comments 
due  by  6-30-98; 
published  6-4-98 
Caribbean,  Gulf  and  South 
Atlantic  fishenes — 
Canbbean  Fishery 
Management  Council; 
heanngs;  comments 
due  by  6-30-98: 
published  6-1-98 
Gulf  of  Mexico  stone 
crab;  comments  due  by 
6-29-98;  published  5-14- 
98 
Carrit)bean,  Gulf,  and  South 
Atlantic  fishenes — 
South  Atlantic  shnmp; 
comments  due  by  6-29- 
98;  published  4-30-98 
Marine  mammals: 
Endangered  fish  or  wikJIife — 
"Harm"  definition; 
comments  due  by  6-30- 
98;  published  5-1-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Practice  and  procedure: 
Miscellaneous  amendments; 
comments  due  by  7-2-98; 
published  6-5-98 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
and  benefits;  daims 
and  effective  dates; 
comments  due  by  6-29- 
98;  published  4-29-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Public  access  to  information 
and  electronic  filing; 
comment  request  and 
technical  conference; 
comments  due  by  6-30- 
98;  published  5-19-98 


ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  p)rograms: 
Ambient  air  quality 
standards,  national — 
Particulate  matter  criteria 
review;  call  lor 
information;  comments 
due  by  6-30-98; 
published  4-16-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Wyoming;  comments  due  by 
7-1-98;  published  6-1-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Telecommunications  Act  of 
1996;  implementatiorv— 
Telecom  munications 
services,  equipment, 
and  customer  premises 
equipment;  access  by 
persons  with  disabilities; 
comments  due  by  6-30- 
98;  published  5-22-98 
Radio  stations:  table  of 
assignments: 

Texas  et  al.;  comments  due 
by  6-29-98;  published  5- 
19-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Hazardous  mitigation  grant 
program;  comments  due 
by  6-30-98;  published  5-1- 
98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 

system: 

Bank  directors  election 
process;  comments  due 
by  6-29-98;  published  5- 
13-98 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  7-1-98;  published  6- 
1-98 
Thnft  savings  plan: 
Loan  program;  submission 

of  false  information; 

written  allegation 

investigation  process; 

comments  due  by  7-1-98; 

published  6-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives; 
Adjuvants,  productk>n  aids, 
and  sanitizers — 


VI 
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Sultosucanic  aad  4-ester 
wrth  polyethylene  glycol 
nonylphenyl  ether, 
disodium  salt; 
comments  due  by  7-1- 
98;  published  6-1-96 
Medical  devices: 
Humanltanan  use  devices; 
comments  due  by  7-1-98; 
published  4-17-98 
Natural  rubber-containing 
medical  devices:  user       / 
labeling:  oomments  6u«/ 
by  7-1-98;  publishetf-frl- 
98 
User  medicai  devices  and 
persons  who  refurtxsh, 
reconditkxi,  rebuild, 
service  or  remarket  such 
devices:  compliance  policy 
guides  review  arxj 
revision;  comments  due 
by  6-29-98;  published  3- 
25-98 

HOUSING  AND  URBAN 

DEVELOPM€NT 

DEPARTMENT 

HUD-ownefl  properties: 
HUD-acquired  single  tamily 
property  disposition; 
comrAents  due  by  6-29- 
98:  Dubiisned  S-29-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
ar>d  Enforcement  Office 
Permaner'!  Drogram  and 
abandoned  mine  land 
reciamatKxi  plan 
submissions: 

Indnna;  comments  due  by 
6-29-98;  published  5-29- 
98 
North  Dakota;  comments 
due  by  7-2-98;  published 
6-17-98 
JUSTICE  DEPARTMENT 
Amencans  with  Disabilities 
Act;  ifT>plementation: 
Accessibility  guidelines — 
Detectable  warnings  at 
curt)  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
comments  due  by  7-1- 
98;  put>listied  6-1-98 
Communicatior^  Assistance 
tor  Law  Enforcement  Act; 
implementation: 
Significant  upgrade  or  major 
modifkxitton;  definition; 
commerrts  due  by  6-29- 
98;  published  4-28-98 


NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Acquisition  regulations: 
Constructk>n  contract 
partnering;  comments  due 
by  6-29-98;  published  4- 
29-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties: 
Registration  form  kx 
insurance  company 
separate  accounts 
registered  as  unit 
investment  trusts  that 
offer  vanable  life 
insurance  poliaes; 
comments  aue  by  7-1-98; 
putjlshed  3-23-98 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Application  fees  arxJ 
fHxiimmigrant  visas 
issuance;  visa  fee  waivers 
k)r  aliens  who  will  be 
engaged  m  chantat>le 
activities;  comments  due 
by  6-30-98;  published  5-1- 
98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocatkyial  rehabilitatkin  arxl 
educatkxi: 

Veterans  education — 
Educational  assistarKe 
and  benefits;  claims 
'        arxj  effective  dates; 

comments  due  by  6-29- 
98;  published  4-29-98 
TRANSPORTATION 
DEPARTMENT 

Americans  with  Disabilities 
Act;  implementatkjn: 
Accessit)«lity  guidelines — 
Detectat>le  warnings  at 
curt  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
comments  due  by  7-1- 
98   oublished  6-1-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Air  earner  certification  and 

operatkx^: 

Pressurized  fuselages; 
repair  assessment; 


comments  due  by  7-2-98; 
published  4-3-98 
Airworthiness  directives: 
Airtxjs;  comments  due  by  6- 

29-98;  published  5-28-98 
British  Aerospace; 
comments  due  by  7-3-98; 
published  5-29-98 
Domier;  comments  due  by 
6-29-98;  published  5-28- 
98 
Fokker;  comments  due  t>y 
6-29-98;  published  5-28- 
98 
l^ew  Piper  Aircraft,  Inc.; 
comments  due  by  7-1-98; 
published  4-23-98 
Pilatus  Aircraft  Ltd.; 
comments  due  t)y  7-3-98; 
published  5-29-98 
Pitatus  Bntten-Norman  Ltd.; 
comments  due  by  7-3-98; 
published  5-28-98 
Pratt  &  Whitney;  comments 
due  by  6-30-98;  published 
5-1-98 
Class  D  and  E  airspace; 
comments  due  by  7-1-98; 
published  5-19-98 
Class  E  airspace;  comments 
due  by  6-29-98;  published 
5-15-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Admlnlsuatlon 

Motor  earner  safety  starvjards: 
Hazardous  materials 
transportation — 
Uniform  forms  and 
procedures  for 
registration; 
recommendations: 
report  availability; 
comments  due  by  6-29- 
98;  published  3-31-98 

VETERANS  AFFAIRS 
DEPARTMENT 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
and  benefits;  claims 
and  effective  dates; 
comments  due  by  6-29- 
98;  puOlished  4-29-98 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  tf)e  current 


session  of  Congress  which 
fiave  become  Federal  laws.  It 
may  be  used  in  con)unction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http7/ 
www .  nara.gov/fedreg. 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  C)e  ordered 
in  'slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
US   Government  Pnntmg 
Office.  Washington.  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpj'/ 
www  access .  gpo .  gov/su.  -  docs/. 
Some  laws  may  not  yet  t)e 
available. 

S.  423/P.L  105-182 

To  extend  the  legislative 
authonty  tor  the  Board  of 
Regents  of  Gunsfon  Hall  to 
establish  a  memorial  to  honor 
George  Mason   (June  19, 
1998.  112  Stat.  516) 

S.  1244/P.L  106-183 

Religious  Litjerty  and 
Charitable  Donation  Protection 
Act  of  1998  (June  19.  1998; 
112  Stat.  517) 

Last  List  June  18,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  chjWic  laws.  To 
subscnbe,  send  E-mail  to 
llstproc@lucky.fed.gov  with 
the  text  message 

subscribe  PUBLAWS-L  Your 

l^me. 

Note:  This  service  s  stnctty 
for  E-mail  notification  of  new 
public  laws   The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  irx^uiries  sent  to 
this  address. 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration, 
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Ch   15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Suoerintendent  of 
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fedreg. 

The  seal  of  the  National  Archives  and  Records  AdmiBistration 
authenticate  the  Federal  Reeister  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Reoster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  US  Government  Printing  Office. 
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authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59.  Number  1  (January  2,  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASQI  text,  B;aphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo  gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess©gpo.gov,  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  l-«8S-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555.  or  $607  for  a  combined  Federal  Eegisler.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription,  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Reaister  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
58.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Suf>erintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 
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Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp.,  34859 

Colorado  Interstate  Gas  Co.,  34859 

Panhandle  Eastern  Pipeline  Co.,  34859 

Sabine  Pipe  Line  Co.,  34860 

Sea  Robin  PipeUne  Co..  34860 

Southern  Natural  Gas  Co..  34860 

Texas  Eastern  Transmission  Corp..  34860-34861 


Federal  Railroad  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Next  generation  high-speed  rail  program;  research 

projects  and  technology  advancements.  34955-34956 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  34887 
Formations,  acquisitions,  and  mergers.  34887 

Meetings;  Sunshine  Act,  34888 

Multilateral  settlement  systems;  privately  operated;  policy 
statement,  34888-34895 

Federal  Trade  Commission  • 

RULES 

Practice  and  procedure: 
Foreign  language  advertising  and  sales  materials; 
enforcement  policy  statement,  34807-34808 

Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  34913- 
34915.  34915-34917 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Cardiovascular  and  Renal  Drugs  Advisory  Conunittee, 

34901 
Medical  Devices  Advisory  Committee.  34902 
Medical  Devices  Advisory  Committee;  correction,  34902 
Nonprescription  Drugs  Advisory  Committee.  34902- 

34903 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Midewin  National  Tallgrass  Prairie.  IL,  34845-34847 

Meetings: 
Oregon  Coast  Provincial  Advisory  Committee.  34847 

General  Services  Administration 

NOTICES 

National  Environmental  Policy  Act;  implementation;  policy 
statement.  34895-34900 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34917-34918 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Bioethics  Advisory  Commission,  34900 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Medicare+Choice  program;  establishment,  34968-35116 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34903-34904 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34904-34905 
Submission  for  0MB  review;  comment  request,  34905- 
34906 

National  vaccine  injury  compensation  program: 
Petitions  received,  34906-34907 

Housing  and  Urt)an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34911-34912 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  34912-34913 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34963-34964 

International  Trade  Administration 

NOTICES 

North  American  Free  Trade  Agreement  (NAFTA): 

binational  panel  reviews: 
Cut-to-length  plate  from — 

Mexico,  34849 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  34927 

Justice  Department 

See  Parole  Commission 

RULES 

Freedom  of  Information  and  Privacy  Acts;  implementation 

Correction,  34965 
NOTICES 

Pollution  control;  consent  judgments: 

Asarco  Inc.  et  al.,  34927 

Commercial  Metals,  Co.,  et  al.,  34928 

Erie  Coatings  &  Chemicals,  Inc.,  et  al.,  34928 

Frame,  Lewis,  et  al.,  34928-34929 

General  Diesel,  Inc.,  34929 
Senior  Executive  Service: 

Performance  Review  Boards;  membership,  34929-34930 

Latx>r  Department 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

l^nd  Martagement  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  34918-34919   • 
Closure  of  public  lands:  '^ 

Oregon,  34919 


Environmental  statements;  availability,  etc.: 

Leach  facility  expansion  project,  AZ,  34919-34920 
Meetings: 

Resoiu^e  advisory  councils — 
Colorado,  34920-34921 
Northwest  Colorado,  34920 
Oil  and  gas  leases: 

Montana,  34921 

New  Mexico,  34921 
Public  land  orders: 

Montana,  34921 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  34921-34922 
Resource  management  plans,  etc.: 

Grand  Junction  Resource  Area,  CO,  34922 
Survey  plat  filings:  * 

Arizona,  34922-34923 

Colorado,  34923-34924 
Withdrawal  and  reservation  of  lands: 

Oregon,  34924 

Mlhority  Business  Development  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34849-34850 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Boundary  Layer  Research,  Inc.,  34936 
GP:50  New  York  LTD,  34936 

National  Arciiives  and  Records  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Information  Security  PoUcy  Advisory  Council,  34936 

National  Bipartisan  Commission  on  Future  of  Medicare 

NOTICES 
Meetings,  34937 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act.  34937 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Combined  Arts  Advisory  Panel,  34937 

National  Institute  of  Standards  and  Technology 

RULES 

Fastener  Quality  Act;  implementation 
Correction,  34965 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  34907 
National  Institute  of  Nursing  Research,  34909 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

34908 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  34908 
National  Institute  on  Drug  Abuse,  34908-34909 
Scientific  Review  Center  special  emphasis  panels,  34910- 

34911 
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National  Oceanic  and  Atmosptieric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
South  Atlantic  golden  crab,  34842-34844 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Sea  Grant  Review  Panel.  34850 
Fishery  conservation  and  management: 
Magnuson  Act  provisions — 
Vessel  registration  and  fisheries  information  system; 
implementation  plan;  availability.  34850-34851 

Meetings: 

Sea  Grant  Review  Panel.  34851-34852 
Permits: 

Endangered  and  threatened  species.  34852 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ala  Kahakai  National  Trail  Study.  HI.  34924-34925 
Cuyahoga  Valley  National  Recreation  Area.  OH.  34925 
National  Park  of  American  Samoa;  general  management 

plan.  34925 
Sitka  National  Historical  Park.  AK.  34925-34926 

National  Science  Foundation 

NOTICES 
Meetings: 
Elementary.  Secondary  and  Informal  Education  Special 

Emphasis  Panel.  34938 
Research.  Evaluation,  and  Communication  Special 
Emphasis  Panel.  34938 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cochgalechee  Creek  Watershed.  AL,  34847 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
USS  Constellation,  34811 

NOTICES 

Inventions.  Government-owned;  availability  for  licensing. 

34852 
Meetings: 
Naval  Research  Advisory  Committee.  34852-34853 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  34938 
Environmental  statements;  availability,  etc.: 

COGEMA  Mining,  Inc.,  34942-34944 

Tennessee  Valley  Authority,  34944-34946 
Meetings: 

Stakeholders;  role  of  industry,  34946-34947 
Applications,  hearings,  determinations,  etc.: 

Duquesne  Light  Co.,  34939-34940 

PECO  Energy  Co.,  34940-34941 

Toledo  Edison  Co.  et  al.,  34941-34942 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34931-34934 


Meetings: 
Tobacco  smoke,  environmental  exposure  risk  assessment, 
34934-34935 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  34930 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34935-34936 

Personnel  Management  Office 

RULES 

Pay  administration: 
Child  support,  alimony,  and  commercial  garnishment  of 
Federal  employees*  pay;  processing 
Correction.  34777 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resoiuces  and  Services  Administration 

See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Salton  Sea  Project,  CA,  34926-34927 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act.  34949-34950 

Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers.  Inc.,  34950- 
34952 
Applications,  hearings,  determinations,  etc.: 

Lipper  Funds.  Inc..  34947-34948 

Public  utility  holding  company  filings,  34948-34949 

State  Department 

NOTICES 

Export-Import  Bank  support  for  sales;  determinations: 
Venezuela;  defense  articles  or  services  to  be  used 
primarily  for  counter-narcotics,  34952 
Meetings: 
International  Telecommunications  Advisory  Committee, 
34952-34953 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Canadian  National  Railway  Co.  et  al.,  34956-34959 
RailTex,  Inc.,  et  al.,  34959 

Railroad  services  abandonment: 
CSX  Transportation,  Inc..  34960 

Transportation  Department 
See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  34953- 
34955 
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Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

United  States  Information  Agency 

RULES 

Exchange  visitor  program: 
Return  to  the  home  requirement;  fee.  34808-34810 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Wage  Committee,  34964 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services.  Health  Care 
Finances  Administradon,  34968-35116 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 
Vol.  63.  No.  123 
Friday.  June  26.  1998 


This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatoty  documents  having  general 
applicability  and  legal  etiect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  581  and  582 
RIN  320e-AH43 

Processing  Garnishment  Orders  for 
Child  Support  and  Alimony  and 
Commercial  Garnishment  of  Federal 
Employees'  Pay 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  errors 
that  appeared  in  the  Hst  of  agents 
designated  to  accept  legal  process  for 
child  support  and  alimony  and  the  list 
of  agents  designated  to  facilitate  the 
service  of  legal  process  on  Federal 
employees  (Appendices  A  and  B  to  Part 
581)  that  were  published  on  March  26, 
1998  (63  FR  14756). 
EFFECTIVE  DATE:  The  final  regulations 
were  effective  on  April  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Meeker,  Senior  Attorney, 
Office  of  the  General  Counsel,  (202) 
606-1700. 

U.S.  Office  of  Personnel  Management. 
Jauce  R.  Lackamce, 

Director. 

Accordingly,  OPM  amends  5  CFR  part 
581  as  follows: 

PART  581— PROCESSING 
GARNISHMENT  ORDERS  FOR  CHILD 
SUPPORT  AND  ALIMONY 

1.  The  authority  citation  for  Part  581 
continues  to  read  as  follows: 

Autfaority:  42  U.S.C.  659;  15  U.S.C.  1673; 
E.G.  12105  (43  FR  59465  and  3  CFR  262). 

2.  The  listing  for  the  Department  of 
Agriculture's  Marketing  and  Regulatory 
Programs,  including  the  Agricultural 
Marketing  Service  (except  for  employees 
of  the  Milk  Marketing  Administration); 


the  Animal  and  Plant  Health  Inspection 
Service;  and  the  Grain  Inspection, 
Packers  and  Stockyards  Administration, 
on  page  14760,  column  1,  is  corrected 
as  follows: 

Marketing  and  Regulatory  Programs 
Agricultural  Marketing  Service 

(except  for  employees  of  the  Milk 

Marketing  Administration) 
Animal  and  Plant  Health  Inspection 

Service 
Grain  Inspection,  Packers  and 

Stockyards  Administration 
Chief.  Human  Resources,  USDA,  APHIS, 
Butler  Square  West.  5th  Floor,  100 
North  6th  Street.  Minneapolis,  MN 
55403,  (612)  370-2107 

3.  The  listing  for  what  were  formerly 
the  Department  of  Agriculture's  Rural 
Economic  and  Community 
IDevelopment,  the  Rural  Housing  and 
Community  Development  Service,  and 
the  Rural  Business  and  Cooperative 
Development  Service,  on  page  14760, 
column  2,  is  corrected  as  follows: 

Rural  Development 
Rural  Housing  Service 
Rural  Business-Cooperative  Service 
Rural  Utilities  Service 

Chief,  Human  Resources  Programs 
Branch,  Human  Resources.  Rural 
Development,  1400  Independence 
Avenue,  SW.,  Stop  0730,  Washington, 
DC  2C25O-O730,  (202)  692-0194 

4.  The  listing  for  the  Department  of 
Agriculture's  Research,  Education,  and 
Economics,  including  the  Agricultural 
Research  Service;  the  Cooperative  State 
Research,  Education,  and  Extension 
Service;  the  National  Agricultural 
Statistics  Service;  and  the  Economic 
Research  Service,  on  page  14763, 
column  2,  is  corrected  as  follows: 

Research,  Education,  and  Economics 
Agricultural  Research  Service 
Cooperative  State  Research, 

Education,  and  Extension  Service 
Economic  Research  Service 
National  Agricultural  Statistics 
Service 

Director,  Human  Resources  Division, 
Administrative  and  Financial 
Management  Staff,  Agricultural 
Research  Service.  5601  Sunnyside 
Avenue.  Room  3-1 145 A.  Beltsville, 
MD  20705-5101.  (301)  504-1478 

5.  The  listing  for  the  Federal  Bureau 
of  Investigation  of  the  Department  of 
Justice  on  page  14766,  column  2,  is 


corrected  as  follows:  Chief,  Payroll 
Administration  and  Processing  Unit, 
Room  1885.  935  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20535,  (202)  324- 
5881. 

6.  The  listing  for  the  Department  of 
Veterans  Affairs'  Huntington  Regional 
Office,  on  page  14774,  column  3,  is 
corrected  as  follows:  Fiscal  Officer, 
Huntington  Regional  Office,  640  Fourth 
Avenue,  Huntington.  WV  25701.  (304) 
529-5477. 

7.  The  listing  for  the  International 
Trade  Commission  is  added  in 
alphabetical  order  on  page  14775, 
column  3,  as  follows: 

International  Trade  Commission 

Director.  Office  of  Finance  and 
Budget,  500  E  Street.  SW.,  Suite 
316,  Washington,  DC  20436.  (202) 
205-2678 

8.  The  listing  for  the  Trade  and 
Development  Agency  is  added  in 
alphabetical  order  on  page  14777, 
column  2,  as  follows: 

Trade  and  Development  Agency 

Effective  August  3,  1998.  garnishment 
orders  for  employees  of  the  United 
States  Trade  and  Development  Agency 
should  be  sent  to:  Chief,  Payroll 
Operations  Division,  Attn.:  Code  D- 
2640,  Bureau  of  Reclamation, 
Administrative  Services  Center, 
Department  of  the  Interior,  P.O.  Box 
27203C.  Denver,  CO  80227-9030,  (303) 
969-7739. 

9.  The  listing  for  the  Executive  Office 
of  the  President,  on  page  14777,  column 
3,  is  corrected  as  follows:      ' 

Garnishment  orders  for  civilian 
employees  of  the  Executive  Office  of  the 
President  should  be  sent  to:  Assistant 
General  Counsel  for  Garnishment 
Operations,  Defense  Finance  and 
Accounting  Service,  Cleveland  Center — 
Code  L  (DFAS-CL/L).  P.O.  Box  998002, 
Cleveland.  OH  44199-8002.  (216)  522- 
5301. 

10.  The  listing  for  the  Federal  Bureau 
of  Investigation  of  the  Department  of 
Justice  on  page  14778.  column  3.  is 
removed. 

[FR  Doc.  98-17134  Filed  6-25-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  435  and  457 
RIN  0563-AB47 

Tobacco  (Quota  Plan)  Crop  Insurance 
Regulations;  and  Common  Crop 
Insurance  Regulations;  Quota  Tobacco 
Crop  Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insiuance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
quota  tobacco.  The  provisions  will  l)e 
used  in  conjunction  with  the  Common 
Crop  Insurance  Policy,  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  tobacco  (quota  plan)  crop 
insurance  regulations  with  the  Common 
Crop  Insurance  Policy  for  ease  of  use 
and  consistency  of  terms,  and  to  restrict 
the  effect  of  the  current  tobacco  (quota 
plan)  crop  insurance  regulation  to  the 
1998  and  prior  crop  years. 
EFFECTIVE  DATE:  July  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 

Johnson,  Insurance  Management 
Specialist,  Research  and  Development. 
Product  Development  Division.  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO.  64131. 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35).  the 
collections  of  information  for  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0563-0053  through 
October  31,  2000. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 


sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
New  provisions  included  in  this  rule 
will  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  Under 
the  ciurent  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity. 

The  amount  of  work  required  of 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  The  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 


inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FQC  may  be  brought. 

Environmental  Evaluation 


This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Tuesday.  May  13. 1997.  FCIC 
published  a  notice  of  proposed 
rulemaldng  in  the  Federal  Register  at  62 
FR  26248-26252  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section.  7  CFR  457.156. 
Quota  Tobacco  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1999  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  quota  tobacco 
found  at  7  CFR  part  435  (Tobacco 
(Quota  Plan)  Crop  Insurance 
Regulations).  FCIC  also  amends  7  CFR 
part  435  to  limit  its  effect  to  the  1985 
through  1998  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  510  signed  petitions  were 
received  from  North  Carolina  and 
Virginia  tobacco  producers,  and  88 
comments  were  received  from  an 
insiuance  service  organization  and 
reinsured  companies.  The  comments 
received  and  FCIC's  responses  are  as 
follows: 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
recommended  that  the  definition  of 
"amount  of  insurance"  be  revised  to 
read,  "the  dollar  amount  determined  by 
multiplying  the  insured  poundage  quota 
by  the  current  year's  support  price  or 
the  percentage  of  the  current  year's 
support  price  you  select."  This  revision 
addresses  the  possibility  of  insureds 
selecting  price  elections  of  less  than  100 
percent. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly.  FCIC  also  has 
revised  this  definition  to  address  the 
possible  reduction  in  the  amount  of 
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insurance  for  late  planted  acreage  in 
accordance  with  section  14. 

Comment:  An  insurance  service 
organization  recommended  that  FCIC 
either  revise  or  delete  the  definition  of 
"approved  yield."  The  commenter 
mentioned  that  since  quota  tobacco 
currently  is  not  an  Actual  Production 
History  (APH)  crop,  the  definition  will 
be  questioned  by  insureds  who  do  not 
receive  a  copy  of  the  Code  of  Federal 
Regulations  with  their  crop  insurance 
policies. 

Response:  "Approved  yield"  is 
referenced  in  section  3  of  the  crop 
provisions,  so  it  must  be  defined. 
Section  3  clearly  indicates  that  an 
approved  yield  is  not  necessary  unless 
required  by  the  Special  Provisions.  As 
written,  if  the  FSA  quota  tobacco 
support  price  program  is  discontinued 
and  quota  tobacco  becomes  an  APH 
crop  in  the  future,  the  Special 
Provisions  could  be  amended  easily  to 
require  an  approved  yield.  Therefore,  no 
changes  have  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  made 
the  following  recommendations  to 
revise  the  definition  of  "effective 
poundage  marketing  quota":  (1)  Remove 
the  words  "minus  the  amount  of  any 
carryover  tobacco"  because  crop 
insurance  is  designed  to  cover  die 
tobacco  crop  actually  grown  the  current 
crop  year,  and  the  restriction  of  yield 
times  acres  in  the  definition  of  "insured 
poundage  quota"  would  take  care  of  any 
allowance  the  producer  made  for 
carryover  tobacco;  (2)  Clarify  whether 
any  additional  poimdage  the  producer 
intends  to  produce  must  be  leased  or  if 
it  can  be  grown  without  any  marketing 
quota:  (3)  Add  language  to  the  definition 
of  "effective  poundage  marketing  quota" 
from  section  7(b),  which  states  that 
effective  poundage  marketing  quota  may 
not  include  any  tobacco  that  would  be 
subject  to  a  mau-keting  quota  penalty 
imder  the  United  States  E>epartment  of 
Agriculture  (USDA)  Tobacco  Marketing 
Quota  Regulations;  and  (4)  Revise  the 
definition  to  exclude  the  word  "county" 
because  the  farm  marketing  quota  is 
established  by  the  Farm  Service  Agency 
(FSA)  on  a  Farm  Serial  Number  (FSN) 
basis. 

Response:  (1)  Although,  producers 
will  normally  reduce  the  number  of 
acres  grown  in  the  current  crop  year  to 
account  for  carryover  production  from 
the  prior  years,  they  may  instead  elect 
to  reduce  inputs  (fertilizer,  etc.),  thereby 
producing  fewer  pounds  per  acre.  To 
maintain  the  appropriate  relationship 
between  the  number  of  planted  acres 
and  the  efl^ective  poundage  marketing 
quota,  the  amount  of  any  carryover 
production  should  be  removed  fitim  the 


effective  poimdage  marketing  quota. 
Therefore,  no  change  has  been  made.  (2) 
FCIC  agrees  with  the  recommendation 
and  has  clarified  the  definition  of 
"effective  poundage  marketing  quota"  to 
include  any  additional  (above  quota) 
poundage  as  allowed  by  the  USDA 
Tobacco  Marketing  Quota  Regulations. 
Under  current  (FSA)  procediu«s.  a 
minimal  percentage  of  additional 
poundage  is  allowed  to  be  marketed.  (3) 
FCIC  agrees  and  has  revised  the 
definition  of  "effective  poundage 
marketing  quota"  accordingly.  (4)  The 
definition  has  been  clarified  to  refer  to 
the  FSA  office  for  the  county  and  the 
effective  poundage  marketing  quota  for 
the  FSN. 

Comments:  A  reinsured  company  and 
an  insurance  service  organization 
expressed  concerns  with  the  definition 
of  "good  farming  practices,"  which 
makes  reference  to  "cultural  practices 
generally  in  use  in  the  county  •   •   •" 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county." 
The  commenters  questioned  whether 
CTiltural  practices  exist  that  are  not 
necessarily  recognized  (or  p>ossibly  not 
known)  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service.  The  commenters  also  indicated 
that  the  term  "county"  in  the  definition 
of  "good  farming  practices"  should  be 
changed  to  "area." 

Response:  FCIC  believes  that  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES) 
recognizes  farming  practices  that  are 
considered  acceptable  for  producing 
quota  tobacco.  If  a  producer  is  following 
practices  currently  not  recognized  as 
acceptable  by  CSREES,  there  is  no 
leason  why  such  recognition  cannot  be 
sought  by  interested  parties.  The  term 
"area"  is  less  definitive  than  the  term 
"county"  and  would  cause  insurance 
providers  to  make  determinations  more 
subjective  in  nature.  Therefore,  no 
change  has  been  made  in  response  to 
this  comment,  except  that  the  definition 
of  "good  farming  practices"  has  been 
moved  to  the  Basic  Provisions. 

Comments:  A  reinsured  company  and 
an  insurance  service  organization 
reconunended  revising  the  definition  of 
"harvest"  to  include  a  requirement  that 
at  least  20  percent  of  the  production 
gucirantee  must  be  cut  on  each  acre  to 
qualify  as  harvested.  Commenters  also 
recommended  that  a  minimum 
appraisal  of  35  percent  of  the  amount  of 
insurance  be  established  to  encourage 
producers  to  harvest  damaged  tobacco. 
In  some  cases,  it  will  be  difficult  to 
verify  unharvested  production  due  to 
deterioration  of  the  leaves  before  the 


adjuster  works  the  final  claim.  The 
commenters  believe  that  removal  of 
these  requirements  from  the  current 
crop  provisions  will  result  in  a 
significant  increase  in  premium  rates. 
Commenters  expressed  concern  that 
FCIC  may  have  overreacted  if  the 
changes  were  made  because  of  one 
lawsuit. 

Response:  FCIC  has  determined  that 
the  requirement  that  at  least  20  percent 
of  the  production  guarantee  be  cut  on 
each  acre  to  qualify  as  harvested  and  the 
35  percent  minimum  appraisal  for 
unharvested  acreage  is  too  severe. 
Producers  should  not  be  forced  to  incur 
the  costs  associated  with  harvesting 
tobacco  acres  that  may  not  be 
marketable.  In  addition.  FCIC  cannot 
ignore  a  court  ruling  that  such 
provisions  are  unenforceable.  Therefore, 
no  change  has  been  made  in  the  final 
rule  provisions. 

Comments:  A  reinsiu^d  company  and 
an  insurance  service  organization  noted 
that  the  definition  of  "harvest"  refers  to 
the  phrase  "removing  tobacco  from  the 
field."  They  believe  this  is  a 
determination  of  when  coverage  ceases, 
which  is  already  included  in  section 
9(c)  of  these  provisions. 

Response:  Definitions  are  included  in 
the  crop  provisions  for  clarification  of 
pohcy  provisions.  The  definition  of 
harvest  is  needed  because  this  term  and 
its  opposite  "unharvested"  are  used 
repeatedly  in  section  12  (Settlement  of 
Claim)  (redesignated  as  section  13).  The 
insurance  period  is  defined  in  section  9 
(redesignated  as  section  10).  When  the 
crop  is  harvested  does  not  solely 
determine  when  coverage  ceases. 
Therefore,  no  change  has  been  made. 

Comments:  An  insurance  service 
organization  asked  why  the  phrase  "the 
average  auction  price  *  *  '"in  the 
definition  of  "market  price"  was 
changed  to  "the  previous  years'  season 
average  price  published  by  National 
Agricultural  Statistics  Service  •   •   •" 

Response:  The  phrase  was  changed 
for  clarification.  In  practice  the  "average 
auction  price"  has  been  interpreted 
consistently  as  the  previous  years" 
season  average  price  published  by 
National  Agriculture  Statistics  under  the 
current  crop  provisions.  Therefore,  no 
change  has  been  made. 

Comments:  An  insurance  service 
organization  recommended  deleting 
"marketing  window"  from  the 
definition  of  "practical  to  replant."  The 
commenters  stated  that  quota  tobacco  is 
unlike  other  crops,  such  as  processor 
and  fiesh  market  crops,  where  the 
producer  only  has  a  certain  amount  of 
time  to  market  the  crop. 

Response:  FQC  agrees  that  the 
concept  of  a  "marketing  window"  is 
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most  applicable  to  processor  and  fresh 
market  crops  and  recognizes  that  quota 
tobacco  is  unlike  these  crops.  However, 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  mandated  that 
FCIC  consider  marketing  window/s  in 
determining  whether  it  is  feasible  to 
require  planting  during  a  crop  year. 
Therefore,  no  change  has  been  made, 
except  that  the  definition  of  "practical 
to  replant"  has  been  moved  to  the  Basic 
Provisions. 

Comments:  A  reinsured  company  and 
an  insurance  service  organization 
expressed  concern  about  the  terms 
"replace"  and  "replacing"  in  the 
definition  of  "replanting."  Commenters 
stated  that  the  terms,  as  used,  seem 
awkward  and  cumbersome. 

Response:  FCIC  believes  that  the 
definition  of  "replanting"  clearly 
describes  the  steps  required  to  replant 
the  crop.  However,  FCIC  has  replaced 
the  phrase  "growing  a  successful 
tobacco  crop"  with  "producing  at  least 
the  quota,"  for  clarity. 

Comments:  An  insurance  service 
organization  recommended  that  the 
definition  of  "support  price"  be 
amended  to  read  "type  31  tobacco" 
since  type  31  is  the  only  type  of  tobacco 
that  is  insurable  under  these  provisions. 

Response:  FCIC  believes  that  the 
definition  is  clearly  stated.  The  term 
"type"  is  written  for  the  flexibility  of 
insuring  other  types  of  tobacco  if 
designated  in  the  Special  Provisions. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  moving  the  definition  of 
"unit"  to  section  2  for  consistency. 

Response:  All  policy  definitions  are 
contained  in  section  1  for  uniformity. 
Therefore,  no  change  has  been  made  in 
this  regard.  FCIC  has  changed  the  term 
"unit"  to  "Basic  Unit,"  however,  to 
conform  to  recent  changes  in  the  Basic 
Provisions. 

Comments:  An  insiu-ance  service 
organization  and  510  growers 
recommended  that  the  unit  division 
guidelines  of  these  provisions  be  the 
same  as  currently  specified  for 
Guaranteed  Tobacco.  Those  provisions 
define  basic  units  by  share  and  optional 
units  by  Farm  Serial  Number  (FSN). 
Commenters  believe  that  this  change 
would  resolve  the  current  conflict 
between  basic  units  (by  share)  as 
defined  for  Catastrophic  Risk  Protection 
(CAT)  and  basic  units  (by  FSN)  for  buy- 
up  policyholders. 

Response:  FCIC  acknowledges  that 
adopting  the  unit  division  rules 
contained  in  the  Common  Crop 
Insurance  Policy  for  quota  tobacco 
would  resolve  the  conflict  between  unit 
definition  for  catastrophic  coverage  and 
additional  coverage  that  now  exists. 


However,  the  cvurent  unit  definition  for 
quota  tobacco  was  adopted  beginning 
with  the  1985  crop  year  to  resolve  a 
vulnerability  that  exists  in  this  program. 
Prior  to  that  time,  units  were  defined 
similarly  for  guaranteed  and  quota 
tobacco.  Consider  a  landlord  who  share 
rents  a  portion  of  the  quota  to  a  tenant 
and  also  produces  quota  tobacco  on  the 
Farm  Serial  Number  (FSN).  Under  the 
basic  unit  definition  of  the  Common 
Crop  Insurance  Policy,  two  basic  units 
are  established  for  the  landlord  (a  100 
percent  share  and  the  share  with  the 
tenant).  One  basic  unit  is  established  for 
the  tenant.  Under  the  definition 
contained  in  the  Quota  Tobacco  Crop 
Provisions,  one  basic  unit  is  established 
for  each  producer  by  FSN. 

The  insured  quantity  under  these 
provisions  is  the  insured  marketing 
quota,  a  quantity  that  is  independent  of 
acreage  if  a  sufficient  number  of  acres 
are  planted.  Premium  is  charged  only  on 
the  amount  of  insured  marketing  quota. 
Under  the  "Basic  unit"  definition 
contained  in  the  Quota  Tobacco  Crop 
Provisions,  the  landlord's  share  of  all 
production  from  the  FSN  is  counted 
against  the  landlord's  share  of  the  quota. 
Under  the  "Basic  unit"  definition 
contained  in  the  Common  Crop 
Insurance  Provisions,  there  is  greater 
opportunity  to  plant  additional  acreage 
and  manipulate  production  within  the 
FSN  so  that  the  entire  quota  may  be 
produced  and  sold,  yet  a  loss  be  paid  on 
one  unit.  However,  premium  will  not  be 
collected  on  the  additional  acreage. 

Due  to  a  large  number  of  comments 
on  tliis  particular  issue.  FCIC  will 
review  any  additional  information  that 
may  support  a  different  approach  to 
estabUshing  units  for  quota  tobacco.  All 
such  information  must  specifically 
address  the  concern  described  herein 
and  demonstrate  how  it  will  be 
alleviated  by  the  proposed  unit 
definition.  Pending  the  submission  of 
such  information.  FCIC  will  implement 
the  basic  unit  definition  contained  in 
the  proposed  rule  and  will  consider  any 
changes  at  such  date  as  the  information 
may  be  available.  If  warranted,  the  unit 
definition  can  be  changed  for  the  2000 
or  a  subsequent  crop  year. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  removing  any  references 
to  "annual  production  reports"  for  the 
APH  plan.  The  commenters  contend 
that  if  the  FSA  quota  tobacco  support 
program  is  changed  or  eliminated,  it 
will  be  necessary  to  revise  several 
provisions  of  the  policy. 

Response:  Section  3  of  these 
provisions  requires  aiuiual  production 
reports  only  when  required  by  the 
Special  Provisions.  The  current  method 


of  establishing  farm  yields  will  continue 
for  the  1998  crop  year.  If  the  quota 
tobacco  support  price  program  is 
discontinued  or  modified  in  future 
years,  these  provisions  provide  an 
alternative  method  for  establishing  the 
production  guarantee.  Therefore,  no 
change  has  been  made.  However ,-FCIC 
has  amended  the  definition  of  "support 
price"  to  include  the  possibility  that  the 
tobacco  support  program  may  be 
changed.  If  there  is  no  tobacco  support 
program,  FCIC  will  announce  the 
average  price  per  pound  for  the  type  of 
tobacco. 

Conimenfs:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  deleting  the  word 
"carryover"  in  section  6(a).  Commenters 
stated  that  the  basic  premise  of  multiple 
peril  crop  insurance  coverage  is  to 
insure  actual  planted  acreage  of  the 
crop.  Subtracting  the  carryover 
poundage  would  take  coverage  away 
from  a  planted  crop  which  is  legally 
insurable  (i.e.,  the  carryover  poundage 
has  value  and  is  exposed  to  perils).  This 
could  have  additional  unwanted 
consequences  by  making  the  insurance 
providers  responsible  for  tracking  and 
placing  value  on  carryover  poundage. 

Response:  Although  producers 
normally  reduce  the  number  of  acres 
grown  in  the  current  crop  year  to 
account  for  carryover  production  from 
the  prior  year,  they  may  instead  elect  to 
reduce  inputs  (fertilizer,  etc.).  thereby 
producing  fewer  pounds  per  acre. 
Further,  to  maintain  the  appropriate 
relationship  between  the  number  of 
planted  acres  and  the  effective 
poundage  marketing  quota,  the  amount 
of  any  carryover  production  should  be 
removed  from  the  effective  poundage 
marketing  quota.  Therefore,  no  change 
has  been  made. 

Conunents:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  that  section  6(a)  be 
revised  to  remove  the  phrase,  "once 
submitted,  you  may  not  revise  the 
acreage  report,"  because  section  6(c), 
now  6(d).  of  the  Basic  Provisions 
already  states.  "*   *  *you  may  not 
revise  this  report  after  the  acreage 
reporting  date  without  our  consent." 
The  commenter  inquired  about  the 
impact  of  changes  in  information 
between  the  time  an  acreage  report  is 
submitted  and  the  actual  acreage 
reporting  date.  The  commenter  stated 
that,  if  this  sentence  remains  in  the  crop 
provisions,  tobacco  insureds  will  wait 
until  the  last  day  to  report  acreage. 

Response:  FCIC  agrees  that  section 
6(d)  of  the  Basic  Provisions  is  adequate 
emd  has  deleted  this  language  from  the 
Crop  Provisions. 
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Comments:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  revising  section  7(a)  to 
read  "type  31  tobacco  designated  in  the 
Special  Provisions,  in  which  you  have 
a  share."  Commenters  noted  that  the 
current  quota  policy  refers  to  only  type 
31  tobacco. 

Response:  FCIC  agrees  that  the  current 
quota  tobacco  policy  only  refers  to  type 
31  tobacco.  However,  section  7(a) 
(redesignated  as  section  8(c))  is 
intended  to  allow  the  flexibility  of 
insuring  other  types  of  tobacco  if  they 
are  designated  in  the  Special  Provisions. 
Therefore,  FCIC  has  not  revised  section 
7(a).  FCIC  has  changed  section  12(d) 
(redesignated  as  section  13(d))  to  refer  to 
"U.S.  Official  Standard  Grades  for  the 
insured  type  of  tobacco."  rather  than 
"U.S.  Official  Standard  Grades,  Burley 
Tobacco,  U.S.  Type  31,"  for  consistency. 

Comments:  A  reinsured  company  and 
an  insurance  service  organization  asked 
if  the  provisions  in  section  8(c)  are 
intended  to  allow  written  agreement 
requests  for  a  type  not  rated  in  the 
actuarial  documents. 

Response:  Section  8(c)  (redesignated 
as  section  9(c))  only  references  a  method 
of  planting.  Therefore,  section  9(c)  does 
not  authorize  written  agreements  for 
types  not  rated. 

Comments:  A  reinsured  company  and 
an  insurance  service  organization 
questioned  why  section  9(a)  is  not  as 
precise  as  section  11(a)  of  the  Basic 
Provisions,  which  specifies  "total 
destruction  *   *   "  on  the  unit." 

Response:  FQC  has  revised  section 
9(a)  (redesignated  as  section  10(a))  to 
refer  to  total  destruction  of  the  tobacco 
on  the  unit. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  asked 
if  the  current  requirement  that  notice  be 
given  without  delay  if  any  tobacco  is 
damaged  and  will  not  be  sold  through 
an  auction  warehouse  was  removed 
intentionally  from  section  11. 

Response:  Section  14(a)(2)  of  the 
Basic  Provisions  states  "*   *   "you  must 
*   *   'give  us  notice  within  72  hours  of 
your  initial  discovery  of  damage*   *  *" 
FCIC  believes  this  requirement  is 
substantially  the  same  as  requiring  a 
notice  "without  delay,"  so  the  latter 
requirement  of  section  11  was  removed 
in  the  proposed  rule. 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
recommended  that  section  12(b)(1) 
reference  price  elections  less  than  100 
percent  of  the  support  price.  The 
conunenters  indicated  that  the  language 
as  written  could  be  taken  to  mean  that 
the  insured  poundage  quota  will  be 
multiplied  by  100  percent  of  the  support 
price  even  for  CAT  policies. 


Response:  FQC  agrees  with  the 
recommendation  and  has  amended 
section  12(b)(1)  (redesignated  as  section 
13(b)(1))  to  read  "multiplying  the 
insured  poundage  quota  by  your  elected 
percentage  of  the  current  year's  support 
price." 

Comments:  Two  reinsured  companies 
and  an  insurance  service  organization 
recommended  the  following:  (1)  Add 
the  word  "resulting"  in  section  12 
(b)(2);  and  (2)  Remove  the  reference  to 
"section  12(b)(2)"  from  section  12(b)(3) 
because  it  is  not  necessary  to  reference 
the  previous  item  by  number. 

Response:  The  recommendations  do 
not  add  any  additioned  clarification  to 
the  provision.  Therefore,  no  changes 
have  been  made. 

Comments:  Two  reinsured  companies 
and  an  insurance  service  organization 
recommend  removing  the  words 
"acceptable  production  records"  bom 
section  12(c)(1)(D),  if  these  words  relate 
to  other  APH  references  in  these 
provisions. 

Response:  As  stated  in  earlier 
responses,  section  12(c)(1)(D) 
(redesignated  as  section  13(c)(1)(D))  will 
only  apply  if  annual  production  reports 
are  required  by  the  Special  Provisions, 
and  the  provision  has  been  so  clarified. 

Comments:  Two  reinsured  companies 
and  an  insurance  service  organization 
expressed  concern  that  secdon 
12(c)(l)(iii)  of  these  provisions  edlows 
the  insured  to  defer  settlement  and  wait 
for  a  later,  generally  lower  appraisal. 

Response:  Section  12(c)(l)(iii) 
(redesignated  as  section  13(c)(l)(iii)) 
allows  deferment  of  a  claim  only  if  the 
insurance  provider  agrees  that 
representative  samples  can  be  left  or  if 
the  insured  elects  to  continue  to  care  for 
the  entire  crop.  In  either  case,  if  the 
insured  does  not  provide  sufficient  care 
for  the  remaining  crop,  appraisals  for 
uninsured  causes  of  loss  may  be  made. 
Therefore,  no  change  has  been  made. 

Comments:  Two  reinsured  companies 
and  an  insurance  service  organization 
expressed  concern  that  there  are  no 
instructions  in  section  12(c)  and  (d)  on 
how  to  value  appraised  production. 

Response:  Section  12(c)(l)(iv) 
(redesignated  as  section  13(c)(l)(iii)(A)) 
has  been  rewritten  to  more  clearly 
specify  the  valuation  of  harvested  and 
appraised  production. 

Comments:  Two  reinsured  companies 
and  an  insurance  service  organization 
opposed  any  reference  to  the  word 
"carryover"  in  section  12(h). 

Response:  Section  12(h)  (redesignated 
as  section  13(h))  eliminates  the 
adjustment  of  next  year's  quota  when 
the  insurance  provider  agrees  that  any 
carryover  or  current  years'  tobacco  has 
no  market  value  due  to  an  insured  cause 


of  loss.  It  also  eliminates  the 
opportunity  to  falsely  report  that 
carryover  and  current  years'  tobacco  has 
no  value  and  thus  increase  the 
indemnity  payment.  This  provision  is 
consistent  with  FSA's  requirement  that 
tobacco  having  no  value  be  destroyed. 
Therefore,  no  change  has  been  made. 

Comments:  Two  reinsured  companies 
and  an  insurance  service  organization 
suggested  that  requiring  a  written 
agreement  to  be  renewed  each  year 
should  be  removed  in  section  14(d). 
Terms  of  the  agreement  should  be  stated 
in  the  agreement  to  fit  the  particular 
situation  for  the  policy,  or  if  no 
substantive  changes  occur  from  one  year 
to  the  next,  allow  the  written  agreement 
to  be  continuous. 

Response:  Written  agreements  are 
temporary  and  intended  to  address 
unusual  situations.  If  the  condition 
creating  a  need  for  written  agreement 
remains  from  year  to  year  among 
producers  it  should  be  incorporated  into 
the  policy,  the  Special  Provisions,  or  the 
actuarial  documents.  Therefore,  no 
change  has  been  made,  except  the 
provisions  for  written  agreements  have 
been  moved  to  the  Basic  Provisions. 

Comments:  Two  reinsured  companies 
and  an  insurance  service  organization 
asked:  (1)  Is  the  Late  Planting 
Agreement  Option  no  longer  available; 
and  (2)  Why  are  the  late  and  prevented 
planting  language  provisions  not 
included  in  the  proposed  rule  as  they 
have  been  in  other  crops? 

Response:  A  new  section  14  has  been 
added  to  provide  for  late  planting 
coverage.  Under  the  new  section  15, 
prevented  planting  coverage  will  not  be 
provided  for  quota  tobacco  as  set  out  in 
the  Basic  Provisions  because  the  high 
cash  value  per  acre  and  the  hand  labor 
required  to  transplant  tobacco  on 
relatively  small  acreage  enables 
producers  to  plant  sufficient  acreage  to 
maintain  their  effective  poundage 
marketing  quota  even  imder  extremely 
adverse  conditions  that  would  prevent 
planting  of  most  other  crops. 

In  addition  to  the  changes  indicated 
above,  FCIC  has  made  the  following 
changes: 

1.  Section  1.  Removed  definitions  of 
"days,"  "FSA,"  "final  planting  date," 
and  "USDA,"  because  these  definitions 
were  moved  to  the  Basic  Provisions. 
Changed  the  definition  of  "imit"  to 
"basic  unit." 

2.  Section  7  (Annual  Premium). 
Added  to  modify  section  7  of  the  Basic 
Provisions  to  calculate  premium,  in 
part,  based  on  the  producer's  amount  of 
insurance.  As  defined  in  these  crop 
provisions,  the  definition  of  "amount  of 
insurance"  takes  into  consideration  the 
insured  poundage  quota,  current  year's 
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support  price,  and  late  planting 
adjustments  unique  to  quota  tobacco. 

3.  Section  12(bj  (redesignated  as 
Section  13(b)).  Revised  for  clarification. 
Also,  added  an  example  of  an  indemnity 
calculation  for  illustration  purposes. 

List  of  Subjects  in  7  CFR  Parts  435  and 
457 

Crop  insurance,  Quota  tobacco. 
Tobacco  (quota  plan)  crop  insurance 
regulations. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  the  Tobacco 
(Quota  Flan)  Crop  Insurance 
Regulations  (7  CFR  part  435)  and  the 
Common  Crop  Insurance  Regxdations  (7 
CFR  part  457)  as  follows: 

PART  435— TOBACCO  (QUOTA  PLAN) 
CROP  INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1985 
THROUGH  1998  CROP  YEARS  _ 

1.  The  authority  citation  for  7  CFR 
part  435  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1506(1),  1506(p). 

2.  The  part  heading  is  revised  as  set 
forth  above. 

Subpart  Heading  [Removed] 

3.  The  subpart  heading  "Subpart — 
Regulations  for  the  1985  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  435.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§  435.7    The  application  and  policy. 

»         •         •         •         • 

(d)  The  application  is  found  at 
subpart  D  of  part  400 — General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Tobacco  (Quota  Flan)  Insurance  Policy 
for  the  1985  through  1998  crop  years  are 
as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1998  AND 
SUBSEQUENT  CONTRACT  YEARS 

5.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

6.  Section  457.156  is  added  to  read  as 
follows: 

§  457.1 56    Quota  tobacco  crop  insurance 
provisions. 

The  Quota  Tobacco  Crop  Insurance 
Provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 

FQC  policies: 


United  States  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Quota  Tobacco  Crop  Insurance  Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 
etc. 

1.  DeRnitions. 

Amount  of  insurance.  The  dollar  amount 
determined  by  multiplying  the  insured 
poundage  quota  by  the  current  year's  support 
price  or  the  percentage  of  the  current  year's 
support  price  you  select  less  any  adjustments 
for  late  planting  as  specified  in  section  14. 

Approved  yield.  The  yield  calculated  in 
accoixlance  with  7  CFR  part  400.  subpart  G. 
if  required  by  the  Special  Provisions. 

Basic  unit.  In  lieu  of  the  definition  in  the 
Basic  Provisions,  a  basic  unit  is  ail  insurable 
acreage  of  an  insurable  type  of  tobacco  in  the 
county  in  which  you  have  a  share  on  the  date 
of  planting  for  the  crop  year  and  that  is 
identified  by  a  single  FSA  farm  serial  number 
at  the  time  insurance  first  attaches  under 
these  provisions  for  the  crop  year. 

Carryover  tobacco.  Any  tobacco  produced 
on  the  land  identified  by  a  FSA  farm  serial 
number  in  previous  years  that  remained 
unsold  at  the  end  of  the  most  recent 
marketing  year. 

County.  In  lieu  of  the  definition  in  the 
Basic  Provisions,  county  is  defined  as  the 
county  or  other  political  subdivision  of  a 
state  shown  on  your  accepted  application 
including  any  land  identified  by  a  FSA  farm 
serial  number  for  such  county  but  physically 
located  in  another  county. 

Discount  variety.  Tobacco  defined  as  such 
under  the  provisions  of  the  United  States 
Department  of  Agriculture  tobacco  price 
support  program. 

Effective  poundage  marketing  quota.  The 
farm  marketing  quota  as  established  and 
recorded  by  the  local  FSA  office  for  the  land 
identified  by  the  FSA  farm  serial  number 
plus  any  additional  poundage,  as  allowed  by 
the  USDA  Tobacco  Marketing  Quota 
Regulations,  that  you  intend  to  produce  for 
each  unit  in  that  crop  year  minus  the  amount 
of  any  carryover  tobacco.  The  term  may  not 
include  any  tobacco  that  would  be  subject  to 
a  marketing  quota  penalty  under  USDA 
Tobacco  Marketing  Quota  Regulations.  For 
any  crop  year  in  which  there  are  no  effiactive 
USDA  Tobacco  Marketing  Quota  Regulations, 
the  effective  poundage  marketing  quota  will 
be  the  pounds  obtained  by  multiplying  the 
applicable  approved  yield  per  acre  by  the 
lower  of  the  reported  or  insured  acreage  on 
the  basic  unit,  unless  otherwise  provided  by 
the  actuarial  documents. 

Fair  market  value.  The  cvirrent  year's 
tobacco  season  average  price  for  the 
applicable  type  of  tobacco  obtained  from  the 
sale  of  the  tobacco  through  a  market  other 
than  an  auction  warehouse. 

Farm  yield.  The  yield  per  acre  used  by  FSA 
to  establish  the  effective  poundage  marketing 


quota  for  land  identified  by  a  FSA  farm  serial 
number,  unless  we  have  estab  lished  a  yield 
for  that  land  in  the  actuarial  documents. 

Harvest.  Cutting  and  removing  all  insured 
tobacco  from  the  field  in  which  it  was  grown. 

Hydroponic  plants.  Seedlings  grown  in 
liquid  nutrient  solutions. 

Insured  poundage  quota.  The  lesser  of: 

(1)  The  product  (in  pounds)  obtained  by 
multiplying  the  effective  poundage  marketing 
quota  for  the  land  identified  by  a  FSA  farm 
serial  number  by  your  selected  coverage 
level;  or 

(2)  The  farm  yield  or  approved  yield,  as 
applicable,  adjusted  for  late  planting  in 
accordance  with  section  14.  if  applicable, 
multiplied  by  the  appropriate  number  of 
insured  acres  and  by  your  selected  coverage 
level. 

Late  planting  period.  In  lieu  of  the 
definition  in  section  1  of  the  Basic 
Provisions,  the  period  that  begins  the  day 
after  the  final  planting  date  for  the  insxired 
crop  and  ends  15  days  after  the  final  planting 
date,  unless  otherwise  specified  in  the 
Special  Provisions. 

Market  price.  The  previous  years'  season 
average  price  published  by  National 
Agricultural  Statistics  Service  for  the 
applicable  type  of  tobacco  in  the  area. 

Marketing  year.  The  marketing  year 
published  by  National  Agricultural  Statistics 
Service  for  the  applicable  type  of  tobacco  in 
the  area. 

Planted  acreage.  Land  in  which  tobacco 
seedlings,  including  hydroponic  plants,  have 
been  transplanted  by  hand  or  machine  from 
the  tobacco  bed  to  the  field. 

Pound.  Sixteen  ounces  avoirdupois. 

Replanting.  In  lieu  of  the  definition  in 
section  1  of  the  Basic  Provisions,  performing 
the  cultural  practices  necessary  to  replace  the 
tobacco  plant,  and  then  replacing  the  tobacco 
plant  in  the  insured  acreage  with  the 
expectation  of  producing  at  least  the  quota. 

Support  price.  The  average  price  per 
pound  for  the  type  of  tobacco  as  announced 
by  the  USDA  under  its  tobacco  price  support 
program,  or.  if  there  is  no  such  program,  as 
announced  by  FCIC. 

Tobacco  bed.  An  area  protected  bom 
adverse  weather,  in  which  tobacco  seeds  are 
sown  and  seedlings  are  grown  until 
transplanted  into  the  tobacco  field  by  hand 
or  machine. 

2.  Unit  Division. 

A  unit  will  be  determined  in  accordance 
with  the  definition  of  basic  unit  contained  in 
section  1  of  these  Crop  Provisions.  The 
provision  in  the  Basic  Provisions  regarding 
optional  units  are  not  applicable,  unless 
specified  by  the  Special  Provisions. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  section  3  of  the  Basic 
Provisions,  a  production  report,  if  required 
by  the  Special  Provisions,  must  be  filed  in 
accordance  with  section  3(c)  of  the  Basic 
Provisions. 

4.  Contract  Changes. 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation 
date. 

5.  Cancellation  and  Termination  Dates. 
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In  accordance  with  section  2  of  the  Basic 
Provisions,  the  cancellation  and  termination 
dates  are  March  15. 

6.  Report  of  Acreage. 

In  addition  to  the  requirements  of  section 
6  of  the  Basic  Provisions: 

(a)  You  must  report  the  effective  poundage 
marketing  quota  and  specify  any  amount  of 
carryover  tobacco,  if  applicable. 

(b)  You  must  provide  a  copy  of  any  written 
lease  agreement  between  you  and  any 
landlord  or  tenant  showing  the  amount  of  the 
effective  poundage  marketing  quota  allocated 
to  you.  The  written  lease  agreement  must: 

(1)  Identify  all  other  persons  sharing  in  the 
effective  poundage  marketing  quota;  and 

(2)  Be  submitted  to  your  local  insurance 
provider's  office  on  or  before  the  acreage 
reporting  date. 

(c)  In  the  event  of  a  loss,  if  the  written  lease 
agreement  has  been  submitted  timely,  we 
will  distribute  the  effective  p>oundage 
marketing  quota  in  accordance  with  the 
terms  of  the  written  lease  agreement.  If  the 
written  lease  agreement  is  not  submitted 
timely,  we  will  prorate  the  effective 
poundage  marketing  quota  across  the  FSA 
farm  serial  number  to  all  insured  and 
uninsured  p>er5ons  based  on  planted  acres 
within  land  identified  by  the  FSA  farm  serial 
number. 

7.  Annual  Premium. 

In  lieu  of  paragraph  (c)  of  section  7  of  the 
Basic  Provisions,  your  annual  premium 
amount  is  determined  by  either: 

(a)  Multiplying  the  amount  of  insurance  by 
the  rate,  your  share,  and  any  premium 
adjustment  percentages  that  may  apply:  or 

(b)  If  no  support  price  program  exists, 
multiplying  the  approved  yield  by  the 
coverage  level,  the  sup[x>rt  price,  the  acres, 
your  share,  and  any  premium  adjustment 
percentages  that  may  apply. 

8.  Insured  Crop. 

(a)  In  accordance  with  section  8  of  the 
Basic  Provisions,  the  crop  insured  will  be 
any  of  the  tobacco  types  designated  in  the 
Sptecial  Provisions  for  the  county,  in  which 
you  have  a  share,  that  you  elect  to  insure, 
and  for  which  a  premium  rate  is  provided  by 
the  actuarial  documents. 

(b)  In  addition  to  section  8  of  the  Basic 
Provisions,  the  crop  insured  will  not  include 
any  poundage  above  the  effective  poundage 
marketing  quota  or  the  insured  poundage 
quota. 

9.  Insurable  Acreage. 

In  addition  to  the  provisions  of  section  9 
of  the  Basic  Provisions,  we  will  not  insure 
any  acreage  under  these  crop  provisions  that 
is: 

(a)  Planted  to  a  discount  variety: 

(b)  Planted  to  a  tobacco  typ>e  for  which  no 
premium  rate  is  provided  by  the  actuarial 
documents: 

(c)  Planted  in  any  manner  other  than  as 
provided  in  the  definition  of  "planted 
acreage"  in  section  1  of  these  Crop 
Provisions,  unless  otherwise  provided  by  the 
Special  Provisions  or  by  written  agreement: 
or 

(d)  Damaged  before  the  final  planting  date 
to  the  extent  that  most  of  the  producers  of 
tobacco  acreage  with  similar  characteristics 
in  the  area  would  normally  not  further  care 
for  the  crop,  unless  such  crop  is  replanted  or 
we  agree  that  replanting  is  not  practical 


10.  Insurance  Period. 

In  accordance  with  the  provisions  of 
section  11(b)  of  the  Basic  Provisions, 
insurance  ceases  at  the  earliest  of: 

(a)  Total  destruction  of  the  tobacco  on  the 
unit; 

(b)  Weighing-in  at  the  tobacco  warehouse; 

(c)  Removal  of  the  tobacco  from  the  field 
where  grown  except  for  curing,  grading, 
p>acking.  or  immediate  delivery  to  the  tobacco 
warehouse;  or 

(d)  The  February  28  immediately  following 
the  normal  harvest  period. 

11.  Causes  of  Loss. 

In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  insurance 
is  provided  only  against  the  following  causes 
of  loss  that  occur  during  the  insurance 
(leriod: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufTicient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufTicient  or  improper  ap>plication  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake: 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply, 
if  caused  by  a  peril  specified  in  section  11 
(a)  through  (g)  that  occurs  during  the 
insurance  period. 

12.  Duties  In  The  Event  of  Damage  or  Loss. 
In  accordance  with  the  requirements  of 

section  14  of  the  Basic  Provisions,  any 
representative  samples  we  may  require  of 
each  unharvested  tobacco  type  must  be  at 
least  5  feet  wide  [a:  least  two  rows)  and 
extend  the  entire  length  of  each  field  in  the 
unit.  The  samples  must  not  be  harvested  or 
destroyed  until  after  our  inspection. 

13.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records,  we 
will  allocate  any  commingled  production  to 
such  units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  pwlicy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  poundage 
quota  by  your  elected  p>ercentage  of  the 
current  year's  support  price. 

(2)  Subtracting  the  total  value  of  the 
production  to  be  counted  [see  section  13(c)) 
from  the  amount  of  insurance;  and 

(3)  Multiplying  the  result  in  section 
13(b)(l]  by  your  share.  For  example: 

You  have  100  percent  share  of  type  31 
quota  tobacco  in  the  unit,  with  an  insurable 
poundage  quota  of  1.000  pounds  and  a 
support  price  of  $1.73  per  pound.  The 
amount  of  insurance  equals  S1730.00  (1 ,000 
insurable  p>oundage  quota  x  $1.73  support 
price).  You  are  only  able  to  harvest  600 
pounds.  The  value  of  the  total  production  to 
count  equals  S1038.00  (600  harvested  pounds 
xSl.73  support  price).  Your  indemnity 
would  be  calculated  as  follows: 

(1)  SI 730.00  (amount  of 
insurance)  -  S1038.00  (value  of  the  total 
production  to  count)  =  S692.00  loss 

(2)  $692.00  loss  X  100  percent  =  $692,00 
indemnity  payment 


(c)  The  value  of  the  total  production  to 
count  (pounds  of  appraised  or  harvested 
production)  for  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  amount  of  insurance 

per  insured  acre  for  the  unit  for  any  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes:  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records,  if  required  by 
the  Sp>ecial  Provisions: 

(ii)  The  value  of  production  lost  due  to 
uninsured  causes  which  is  the  number  of 
pounds  of  such  production  multiplied  by  the 
support  price: 

(iii)  The  value  of  p>otential  production  on 
unharvested  insured  acreage  that  you  intend 
to  put  to  another  use  with  our  consent,  if  you 
and  we  agree  on  the  number  of  pounds  of 
such  production  to  count  which  will  be 
multiplied  by  the  support  price.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  ]rou  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  allow  you  to  put  the 
acreage  to  another  use  if  you  agree  to  leave 
intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  value  of 
production  to  count  for  such  acreage  will  be 
the  number  of  pounds  of  harvested  or 
appraised  production  taken  from  samples  at 
the  time  harvest  should  have  occurred 
multiplied  by  the  support  price.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fail 
to  provide  sufficient  care  for  the  samples,  the 
value  of  production  to  count  will  be  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  multiplied  by 
the  support  price);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  value  of  production  to  count  for  the 
acreage  will  be  the  harvested  production,  or 
our  reappraisal  multiplied  by  the  support 
price  if  additional  damage  occurs  and  the 
crop  is  not  harvested; 

(2)  All  harvested  production  from 
insurable  acreage  multiplied  by: 

(i)  The  average  price  for  any  tobacco  sold 
on  a  warehouse  fioor  and 

(ii)  Fair  market  value  for  all  other  tobacco 
sold  or  not  sold. 

(d)  Mature  tobacco  production  that  is 
damaged  by  insurable  causes  will  be  adjusted 
for  quality  based  on  the  USDA  Official 
Standard  Grades  for  the  insxired  type  of 
tobacco. 

(e)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  io\d  through 
auction  warehouses,  you  must  give  us  the 
opportunity  to  inspect  such  tobacco  before  it 
is  sold,  contracted  to  be  sold,  or  otherwise 
disp)osed.  Failure  to  provide  us  the 
opportunity  to  inspect  such  tobacco  may 
result  in  rejection  of  any  claim  for  indemnity. 

(f)  If  we  consider  the  best  offer  you  receive 
for  such  tobacco  to  be  inadequate,  we  may 
obtain  additional  offers  on  your  behalf 

(g)  Once  we  agree  that  any  carryover  or 
current  year's  tobacco  has  no  market  value 
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due  to  insured  causes,  you  must  destroy  it. 
If  you  disagree  and  refuse  to  destroy  the 
tobacco  with  no  value,  we  will  determine  the 
value  and  count  it  as  production  to  count. 

14.  Late  Planting. 

(a)  In  lieu  of  late  planting  provisions  in  the 
Basic  Provisions  regarding  acreage  initially 
planted  after  the  final  planting  date, 
insurance  will  be  provided  for  acreage 
planted  to  the  insured  crop  after  the  final 
planting  date  as  follows: 

(1)  For  each  acre  or  portion  thereof  planted 
during  the  first  10  days  after  the  final 
planting  date,  the  farm  yield  will  be  reduced 
by  1  percent  per  day.  and 

(2)  For  each  acre  or  portion  thereof  planted 
during  the  11th  through  the  15th  day  after 
the  final  planting  date,  the  farm  yield  will  be 
reduced  by  2  percent  per  day. 

(b)  If  you  plant  enough  acreage  to  fulfill  the 
effective  poundage  marketing  quota,  there 
will  be  no  reduction  in  the  insured  poundage 
quota  as  a  result  of  any  lata  planted  acreage. 

15.  Prevented  Planting. 

The  prevented  planting  provisions  in  the 
Basic  Provisions  are  not  applicable  to  quota 
tobacco. 

Signed  in  Washington.  O.C,  on  June  19. 
1998. 

Kenneth  D.  Ackerman, 
Manager.  Federal  Crop  Insurance 
Corporation. 
IFK  Doc.  98-16968  Filed  6-25-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  29 

[Docket  No.  SW002:  Special  Condition  No. 
29-002-SC] 

Special  Conditions:  Eurocopter  France 
Model  A&-365  N3  "Dauphin" 
Helicopters,  Full  Authority  Digital 
Engine  Control  (FADEC) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  condition;  request 
for  comments. 

SUMMARY:  This  special  condition  is 
issued  for  the  Eurocopter  France  Model 
AS-365  N3  "Dauphin"  helicopters. 
These  helicopters  will  have  a  novel  or 
unusual  design  feature  associated  with 
the  Full  Authority  Digital  Engine 
Control  (FADEC).  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
to  protect  systems  that  perform  critical 
functions  from  the  effects  of  high- 
intensity  radiated  fields  (HIRF).  This 
special  condition  contains  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  critical  functions  of  systems 
will  be  maintained  when  exposed  to 
HIRF. 


DATES:  The  effective  date  of  this  special 
condition  is  June  17.  1998.  Comments 
must  be  received  on  or  before  August 
25. 1998. 

ADDRESSES:  Comments  on  this  special 
condition  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Regional  Counsel. 
Southwest  Region,  Attention:  Rules 
Docket  No.  SW002.  Fort  Worth.  Texas 
76193-0007  or  deUver  in  duplicate  to 
the  Office  of  the  Regional  Counsel. 
Southwest  Region,  at  2601  Meacham 
Blvd..  Fort  Worth.  Texas  76137. 
Comments  must  be  marked:  Rules 
Docket  No.  SW002.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  hoUdays. 
between  8:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright.  FAA.  Rotorcraft 
Directorate,  Regulations  Group.  Fort 
Worth.  Texas  76193-0111;  telephone 
817-222-5120.  fax  817-222-5961. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  notice  and  opportunity  for 
prior  public  comment  are  unnecessary 
since  the  substance  of  this  special 
condition  has  been  subject  to  the  public 
comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  be  submitted  in 
duplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator. 
The  special  condition  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
simimarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Special 
Condition  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Rules  Docket  No. 
SW002"  The  postcard  will  be  date 


stamped  and  returned  to  the 
commenter. 

Background 

On  September  1. 1997.  Eurocopter 
France  applied  for  an  amendment  to 
Type  Certificate  (TC)  No.  HlOEU  to 
include  the  new  Model  AS-365  N3 
"Dauphin"  helicopter.  The  Model  AS- 
365  N3  "Dauphin"  helicopter,  which  is 
a  derivative  of  the  Model  AS-365  N2 
helicopter  that  is  currently  approved 
under  TC  No.  HlOEU.  is  a  transport 
category  A  and  B  helicopter  powered  by 
two  Turbomeca  Arriel  2C  engines  with 
FADEC.  The  Turbomeca  Arriel  1C2 
engine  has  been  replaced  with  the 
Turbomeca  Arriel  2C  engine,  which 
includes  a  digital  engine  control  system. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
§  21.101.  Eurocopter  France  must  show 
that  the  Model  AS-365  N3  "Dauphin" 
helicopter  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  TC  No. 
HlOEU  or  the  applicable  regulations  in 
en^ect  on  the  date  of  application  for  the 
change  to  the  Model  No.  AS-365  N3. 
The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  HlOEU  are 
as  follows:  §  21.29  and  14  CFR  part  29. 
effective  February  1, 1965,  plus 
Amendments  29-1  through  29-11.  In 
addition,  the  applicant  elected  to 
comply  with  14  CFR  part  29 
amendments  29-12  through  29-16, 
except  for  14  CFR  part  29.397 
concerning  the  rotorbrake.  The 
certification  basis  also  includes  certain 
special  conditions  and  equivalent  safety 
findings  that  are  not  relevant  to  this 
special  condition. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  these  heUcopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  AS-365  N3 
heUcopter  must  comply  with  the  noise 
certification  requirements  of  14  CFR 
part  36;  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §  611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49.  as 
required  by  §§  11.28  and  11.29(b),  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.101(b)(2). 


UMI 
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Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Eurocopter  France  Model  AS-365 
N3  "Dauphin"  helicopter  will 
incorporate  the  following  novel  or 
unusual  design  features:  Electrical, 
electronic,  or  combination  of  electrical 
electronic  (electricaiyelectronic) 
systems,  such  as  FADEC.  that  will  be 
performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  FADEC  is  an  electronic 
device  that  performs  the  functions  of 
engine  control. 

Discussion 

The  Eurocopter  France  Model  AS-365 
N3  "Dauphin"  helicopter,  at  the  time  of 
application,  was  identified  as  having 
modifications  that  incorporate  one  and 
possibly  more  electricaL/electronic 
systems,  such  as  FADEC.  After  the 
design  is  finalized,  Eurocopter  France 
will  provide  the  FAA  with  a 
preliminary  hazard  analysis  that  will 
identify  any  other  critical  functions 
required  for  safe  flight  and  landing  that 
are  performed  by  the  electrical/ 
electronic  systems. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical/ 
electronic  systems  that  perform  critical 
functions.  These  advanced  systems 
respond  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  HIRF  incident  on  the  external 
surface  of  the  helicopter.  These  induced 
transient  currents  and  voltages  can 
degrade  the  performance  of  the 
electrical/  electronic  systems  by 
damaging  the  components  or  by 
upsetting  the  systems*  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  14  CFR 
§  29.1309(a).  Higher  energy  levels 
radiate  from  operational  transmitters 
currently  used  for  radar,  radio,  and 
television.  Also,  the  number  of  HIRF 
transmitters  has  increased  significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 


of  some  signiBcant  safety  incidents  and 
accidents  involving  mihtary  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  the 
technological  advances  in  helicopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerability  of  the  electrical/electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  helicopter. 
Effective  measures  to  protect  these 
helicopters  against  the  adverse  effects  of 
exposure  to  HIRF  will  be  provided  by 
the  design  and  installation  of  these 
systems.  The  following  primary  factors 
contributed  to  the  current  conditions: 
(1)  increased  use  of  sensitive  electronics 
that  perform  critical  functions;  (2) 
reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials; 
(3)  adverse  service  experience  of 
military  aircraft  using  these 
technologies;  and  (4)  an  increase  in  the 
number  and  power  of  radio  frequency 
transmitters  and  the  expected  increase 
in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and,  in 
1986,  initiated  a  high-priority  program 
to  (1)  determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  and  describe  guidance  material 
for  design,  test,  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory  * 
standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  two  levels  of  the  HIRF 
environmen;  to  which  a  helicopter 
could  be  exposed,  one  environment  for 
VFR  operations  and  a  different 
environment  for  IFR  operations.  While 
the  HIRF  rulemaking  requirements  are 
being  finalized,  the  FAA  is  adopting  a 
special  condition  for  the  certification  of 
aircraft  that  employ  electrical/electronic 
systems  that  perform  critical  functions. 
The  accepted  maximum  energy  levels 
that  civilian  helicopter  system 
installations  must  withstand  for  safe 
operation  are  based  on  surveys  and 
analysis  of  existing  radio  frequency 
transmitters.  This  special  condition  will 
require  the  heUcopters'  electrical/ 
electronic  systems  and  associated 
wiring  to  be  protected  from  these  energy 
levels.  These  external  threat  levels  are 
believed  to  represent  the  worst -case 
exposure  for  a  helicopter  operating 
under  VFR  or  IFR. 


Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
computer  models,  similarity  with 
existing  systems,  or  a  combination  of 
these  methods.  Service  experience  alone 
vfill  not  be  acceptable  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  HIRF. 
Reliance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  effects 
of  external  HIRF,  is  generally 
insufficient  because  all  elements  of  a 
redundant  system  are  likely  to  be 
concxurently  exposed  to  the  radiated 
fields. 

This  special  condition  will  require  the 
systems  that  perform  critical  control 
functions,  or  provide  critical  displays  as 
installed  in  the  aircraft,  to  meet  certain 
standards  based  on  either  a  defined 
HIRF  environment  or  a  fixed  value 
using  laboratory  tests.  Control  system 
failures  and  malfunctions  can  more 
directly  and  abruptly  contribute  to  a 
catastrophic  event  than  display  system 
failures  and  malfunctions.  Therefore,  it 
is  considered  appropriate  to  require 
more  rigorous  HIRF  verification 
methods  for  critical  control  systems 
than  for  critical  display  systems. 

The  applicant  may  demonstrate  that 
the  operation  and  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  test  environment.  The 
FAA  has  determined  that  the  test 
environment  defined  in  Table  1  is 
acceptable  for  critical  control  functions 
in  heUcopters.  The  test  environment 
defined  in  Table  2  is  acceptable  for 
critical  display  systems  in  helicopters. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
control,  or  provide  critical  displays,  can 
withstand  a  peak  electromagnetic  field 
strength  in  a  frequency  range  of  10  KHx 
to  18  GHz.  If  a  laboratory  test  is  used  to 
show  compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  is 
appropriate  for  critical  displays  systems. 
A  level  of  200  v/m  is  appropriate  for 
critical  control  functions.  Laboratory 
test  levels  are  defined  according  to 
RTCA/DO-160D  Section  20  Category  W 
(100  v/m  and  150  mA)  and  Category  Y 
(200  v/m  and  300  mA).  As  defined  in 
DO-160D  Section  20,  the  test  levels  are 
defined  as  the  peak  of  the  root  mean 
square  (rms)  envelope.  As  a  minimum, 
the  modulations  required  for  RTCA/ 
DO-ieOD  Section  20  Categories  W  and 
Y  will  be  used.  Other  modulations 
should  be  selected  for  the  signal  most 
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likely  to  disrupt  the  operation  of  the 
system  under  test,  based  on  its  design 
characteristics.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
Hi  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  Hj 
sinusoidal  modulation.  If  the  worst-case 
moduladon  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KHj  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KHi  to  400  MHi  and  1  KHz  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH,  to  18  GH,. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Applicants  must  perform  a 
preliminary  hazard  analysis  to  identi^^ 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  an 
unsafe  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection.  A  system  may  perform 
both  critical  and  ncmcritical  functions. 
Primary  electronic  flight  display 
systems  and  their  associated 
components  perform  critical  functions 
such  as  attitude,  altitude,  and  airspeed 
indications.  HIRF  requirements  would 
apply  only  to  the  systems  that  perform 
critical  functions. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  flelds.  E)eviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case-by-case  basis. 

Table  i  .— VFR  Rotorcraft  Field 
Strength  Volts/Meter 


Table  1  .—VFR  Rotorcraft  Field 
Strength  Volts/Meter— Continued 


Frequency 

Peak 

Average 

10-100  KHz  

150 

200 

200 

200 

200 

200 

200 

730 

1400 

5000 

6000 

7200 

150 

100-500  

200 

500-2000  

2-30  MHz  ....„ „ 

30-100  

200 
200 
200 

100-200  

200 

200^00  

400-700  

700-1000  

1-2  GHz  

200 
200 
240 
250 

2-4 

4-«  

490 
400 

Frequerx:y 

Peak 

Average 

8-8  

8-12  ..- „.. 

12-18  

18-40  

1100 
5000 

2000 
1000 

170 
330 
330 
420 

Table  2.— IFR  Rotorcraft  Field 
Strength  Volts/Meter 


Frequency 

Peak 

Average 

10-100  KHz  „ 

50 

50 

100-500  — 

50 

50 

500-2000  

50 

50 

2-30  MHz 

100 
50 

100 

30-70  

50 

70-100  

SO 

50 

100-200  

100 

100 

200-400  _ 

100 

100 

400-700 

700 

50 

700-1000  ...„ 

700 

100 

1-2  GHz 

2000 

200 

2-4 

3000 

200 

4-6  _..     .„. 

3000 

200 

6-8  -. 

1000 
3000 

200 

8-12  .„.       .    _      .„.. 

300 

12-18 _.    .     . 

2000 

200 

18-40  - 

600 

200 

Applicability 

As  previously  discussed,  this  special 
condition  is  applicable  to  Model  AS- 
365  N3  helicopters.  Should  Eurocopter 
France  apply  at  a  later  date  for  a  change 
to  the  type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  the  special 
condition  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  helicopters.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
helicopters. 

The  substance  of  this  special 
condition  has  been  subjected  to  the 
notice  and  comment  procedures  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  It  is 
unlikely  that  prior  pubUc  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  helicopter,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  this 
special  condition  upon  issuance.  The 


FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  21  and 
29 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows:  42  USC 
7572;  49  USC.  106(g),  40105.  40113, 
44701-44702, 44704.  44709,  44711, 
44713, 44715,  45303. 

The' Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  Eurocopter  France 
Model  AS  365  N3  "Dauphin" 
helicopters. 

Protection  for  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  perfcHms  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  heUcopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth,  Texas,  on  June  17, 
199«. 

Erie  Bries, 

Acting  Manager,  Rotorcraft  Directorate 
Aircraft  Certification  Service,  ASW-100. 
[FR  Doa  98-16960  Filed  6-25-98;  8:45  am] 

MLUNQ  CODE  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Feder^  Aviation  Administration 

14  CFR  Part  27 

[Docket  No.  SW001 ;  Special  Conditions  No. 
27-001 -SC] 

Special  Conditions:  Eurocopter  Model 
AS-350  B3  "Ecureuil"  Helicopters,  Full 
Authority  Digital  Engine  Control 
(FADEC) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  condition;  request 
for  comments. 

SUMMARY:  This  special  condition  is 
issued  for  the  Eurocopter  Model  AS-350 
B3  "Ecureuil"  helicopters.  These 
helicopters  will  have  a  novel  or  unusual 
design  feature  associated  with  the  Full 
Authority  Digital  Engine  Control 
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(FADEC).  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  to  protect 
systems  that  perform  critical  control 
functions,  or  provide  critical  displays, 
from  the  effects  of  high-intensity 
radiated  fields  (HIRF).  This  special 
condition  contains  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  ensure  that 
critical  functions  of  systems  will  be 
maintained  when  exposed  to  HIRF. 
DATES:  The  effective  date  of  this  special 
condition  is  April  30, 1998.  Comments 
must  be  received  on  or  before  August 
25,  1998. 

ADDRESSES:  Comments  on  this  special 
condition  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  SWOOl. 
Fort  Worth,  Texas  76193-0007  or 
deliver  in  duplicate  to  the  Office  of  the 
Regional  Counsel  at  2601  Meacham 
Blvd.,  Fort  Worth.  Texas  76137. 
Conunents  must  be  marked:  Rules 
Docket  No.  SWOOl.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright,  FAA,  Rotorcrai^ 
Directorate,  Regulations  Group,  Fort 
Worth,  Texas  76193-0111;  telephone 
817-222-5120,  fax  817-222-5961. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  design  approval  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  notice  and  opportunity  for 
prior  public  comment  are  urmecessary 
since  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conmiunications  should  identify  the 
regulatory  docket  or  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
special  condition  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 


the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  special 
condition  must  include  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Rules  Docket  No. 
SWOOl."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Background 

On  June  18,  1997,  Eurocopter  applied 
for  an  amendment  to  Type  Certificate 
(TC)  No.  H9EU  to  include  the  new 
Model  AS-350  B3  "Ecureuil" 
helicopter.  The  Model  AS-350  B3 
"Ecureuil"  helicopter,  which  is  a 
derivative  of  the  AS-350  B/B1/B2 
versions  currently  approved  imder  TC 
No.  H9EU,  is  a  normal  category  five- 
passenger  helicopter  powered  by  a 
Turbomeca  Arriel  2B  engine  with 
FADEC.  The  Model  AS-350  B3  is 
derived  &t)m  the  Model  AS-350  B2  with 
the  following  main  modifications:  (1) 
Turbomeca  Arriel  2B  engine  with  digital 
engine  control  system;  (2)  Powerplant 
instruments  on  Liquid  Crystal  Display; 
and  (3)  AS-355  N  type  tail  rotor. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
2U01,  Eurocopter  must  show  that  the 
Model  AS-350  B3  "Ecureuil"  helicopter 
meets  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
TC  No.  H9EU  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  Model 
AS-350  B3.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
reference  in  H9EU  are  as  follows: 
§  21.29  and  14  CFR  part  27.  effective 
February  1,  1965,  plus  Amendments  27- 
1  through  27-10.  In  addition,  the 
certification  basis  includes  certain 
special  conditions  and  equivalent  safety 
findings  that  are  not  relevant  to  this 
special  condition. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  these  heficopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  AS-350  B3  must 
comply  with  the  noise  certification 


requirements  of  14  CFR  part  36;  and  the 
FAA  must  issue  a  finding  of  regulatory 
adequacy  pursuant  to  section  611  of 
Public  Law  92-574.  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  as 
required  by  §§11.28  and  11.29(b).  and 
become  part  of  the  type  certification 
basis  in  accordance  w\\h  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  imusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  imusual 
design  feature,  the  sp>ecial  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Eurocopter  Model  AS-350  B3 
"Ecureuil"  helicopters  will  incorporate 
the  following  novel  or  unusual  design 
features:  Electrical,  electronic,  or 
combination  of  electrical  electronic 
(electrical/electronic)  systems,  such  as 
FADEC,  that  will  be  performing 
functions  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopter. 
FADEC  is  an  electronic  device  that 
performs  the  functions  of  engine 
control. 

Discussion 

The  Eurocopter  Model  AS-350  B3 
"Ecureuil"  helicopter,  at  the  time  of 
application,  was  identified  as  having 
modifications  that  incorporate  one  and 
possibly  more  electrical/electronic 
systems,  such  as  FADEC.  After  the 
design  is  finaUzed,  Eurocopter  will 
provide  the  FAA  with  a  preliminary 
hazard  analysis  that  will  identify  any 
other  critical  functions,  required  for  safe 
flight  and  landing,  performed  by  the 
electrical/electronic  systems. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical/ 
electronic  systems  that  perform  critical 
functions.  These  advanced  systems 
respond  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  HIRF  incident  on  the  external 
surface  of  the  helicopter.  These  induced 
transient  cvurents  and  voltages  can 
degrade  the  performance  of  the 
electrical/  electronic  systems  by 
damaging  the  components  or  by 
upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  §  27.1309(a). 
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Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television.  Also,  the 
number  of  transmitters  has  increased 
simificantly. 

existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  the 
technological  advances  in  heUcopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerabihty  of  the  electrical/electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  heUcopter. 
Effective  measures  to  protect  these 
heUcopters  against  the  adverse  effects  of 
exposure  to  HIRF  will  be  provided  by 
the  design  and  installation  of  these 
systems.  The  following  primary  factors 
contributed  to  the  current  conditions: 
(1)  increased  use  of  sensitive  electronics 
that  perform  critical  functions,  (2) 
reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials, 
(3)  adverse  service  experience  of 
miUtary  aircraft  using  these 
technologies,  and  (4)  an  increase  in  the 
number  and  power  of  radio  frequency 
emitters  and  the  expected  increase  in 
the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and,  in 
1986,  initiated  a  high  priority  program 
to  (1)  determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  and  describe  gmdance  material 
for  design,  test,  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 
standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  two  levels  of  the  HIRF 
environment  that  a  heUcopter  could  be 
exposed  to,  one  environment  for  VFR 
operations  and  a  different  envirorunent 
for  IFR  operations.  While  the  HIRF 
rulemaking  requirements  are  being 
finalized,  the  FAA  is  adopting  a  special 
condition  for  the  certification  of  aircraft 
that  employ  electrical/electronic 
systems  that  perform  critical  control 
functions,  or  provide  critical  displays. 
The  accepted  maximum  energy  levels 
that  civilian  helicopter  system 
installations  must  withstand  for  saJis 


operation  are  based  on  surveys  and 
analysis  of  existing  radio  frequency 
emitters.  This  special  condition  will 
require  the  heUcopters"  electrical/ 
electronic  systems  £ind  associated 
wiring  to  be  protected  from  these  energy 
levels.  These  external  threat  levels  are 
twUeved  to  represent  the  worst-case 
exposure  for  a  heUcopter  operating 
under  VFR  or  IFR. 

CompUance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systenos,  or  a  combination  of  these 
methods.  Service  experience  alone  wiU 
not  be  acceptable  since  such  experience 
in  normal  flight  operations  may  not 
include  an  exposiu^  to  HIRF.  ReUance 
on  a  system  with  similar  design  features 
for  redundancy,  as  a  means  of 
protection  against  the  effects  of  external 
HIRF,  is  generally  insufficient  because 
all  elements  of  a  redimdant  system  are 
likely  to  be  concurrently  exposed  to  the 
radiated  fields. 

This  special  condition  will  require  the 
systems  that  perform  critical  control 
functions,  or  provide  critical  displays  as 
installed  in  the  aircraft,  to  meet  certain 
standards  based  on  either  a  defined 
HIRF  environment  or  a  fixed  value 
using  laboratory  tests.  Control  system 
failures  and  malfunctions  can  more 
directly  and  abruptly  contribute  to  a 
catastrophic  event  than  display  system 
failures  and  malfunctions.  Therefore  it 
is  considered  appropriate  to  require 
more  rigorous  HIRF  verification 
methods  for  critical  control  systems 
than  for  critical  display  systems. 

The  applicant  may  demonstrate  that 
the  operation  and  operational 
capabiUties  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  test  environment. 

The  FAA  has  determined  that  the  test 
environment  defined  in  Table  1  is 
acceptable  for  critical  control  functions 
in  heUcopters.  The  test  environment 
defined  in  Table  2  is  acceptable  for 
critical  display  systems  in  helicopters. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
control,  or  provide  critical  displays  can 
withstand  a  peak  electromagnetic  field 
strength  in  a  frequency  range  of  10  KHx 
to  18  GHj.  If  a  laboratory  test  is  used  to 
show  compUance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  is 
appropriate  for  critical  display  systems. 
A  level  of  200  v/m  is  appropriate  for 
critical  control  functions.  Laboratory 
test  levels  are  defined  according  to 
RTCA/DO-160D  Section  20  Category  W 


(100  v/m  and  150  mA)  and  Category  Y 
(200  v/m  and  300  mA).  As  defined  in 
DO-160D  Section  20,  the  test  levels  are 
defined  as  the  peak  of  the  root  means 
squared  (rms)  envelope.  As  a  minimum, 
the  modulations  required  for  RTCA/ 
DO-160D  Section  20  Categories  W  and 
Y  will  be  used.  Other  modulations 
should  be  selected  for  the  signal  most 
likely  to  disrupt  the  operation  of  the 
system  under  test,  basiad  on  its  design 
characteristics.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
Hz  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  Hz 
sinusoidal  modulation.  If  the  worst -case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KHz  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KHz  to  400  MHz  and  1  KHz  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MHz  to  18  GHz. 
For  frequencies  where  the  unmodulated 
signal  would,  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
appUed. 

AppUcants  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  an 
unsafe  condition  thai  would  prevent  the 
continued  safe  flight  and  landing  of  the 
heUcopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection.  A  system  may  perform 
both  critical  and  noncritical  functions. 
Primary  electronic  fUght  display 
systems  and  their  associated 
components  perform  critical  functions 
such  as  attitude,  altitude,  and  airspeed 
indications.  HIRF  requirements  would 
apply  only  to  the  systems  that  perform 
critical  functions,  including  control  and 
display. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  expos\ire  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case-by-case  basis. 

Table  i  .—VFR  Rotorcraft  Field 
Strength  Volts/meter 


Frequency 

Peak 

Average 

10-100  KHz  ...- 

150 

150 
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Table  1 .— VFR  Rotorcraft  Field 
Strength  volts/meter — Continued 


Frequency 

100-500  -. 

500-2000  — 

2-30  MHz 

30-100  

100-200  

200-400  

400-700  

700-1000  

1-2  GHz 

2-4  

4-6  

6-8  

8-12  

12-18  

18-40  


Peak 


Average 


200 

200 

200 

200 

200 

200 

200 

200 

200 

200 

200 

200 

730 

200 

1400 

240 

5000 

250 

6000 

490 

7200 

400 

1100 

170 

bUUU 

330 

2000 

330 

10UU 

420 

Table  2.— IFR  Rotorcraft  Field 
Strength  Volts/meter 


V    Frequency 

Peak 

Average 

10-100  KHz  

50 
50 
50 

50 

100-500  

50 

500-2000 

50 

2-30  MHz 

100 
50 

100 

30-70  

50 

70-100  

50 

50 

100-200  

100 

100 

200-400  

100 

100 

400-700  „ 

700 

50 

700-1000  > 

700 

100 

1-2  GHz 

2000 

3000 
3000 
1000 
3000 

200 

2-4  „ 

200 

4-6  

200 

6-6  

200 

8-12  

300 

12-18  

2000 

200 

18-40  „.... 

600 

200 

Applicability 

As  previously  discussed,  this  sjjecial 
condition  is  applicable  to  the  Model 
AS-3S0  83  hehcopter.  Should 
Eurocopter  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  condition  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
helicopter.  It  is  not  a  rule  of  general 
appUcability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
helicopter. 

The  substance  of  this  special 
condition  has  been  subjected  to  the 
notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  It  is 
unlikely  that  prior  public  comment 


would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  helicopter,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  this 
special  condition  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Sub)ecU  in  14  CFR  Parts  21  and 
27 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows:  42  U.S.C.  7572; 
49  U.S.C.  106(g),  40105,  40113,  44701- 
44702,  44704, 44709.  44711.  44713. 
44715,45303. 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  Eurocopter  Model 
AS-350  83  "Ecureuil"  heUcopters. 

Protection  for  Electrical  and  Electronic 
Systems  from  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth,  Texas,  on  April  30, 
1998. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[PR  Doc.  9&-16959  Filed  &-25-98;  8:45  am] 
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action:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATKW 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-SW-39-AD;  Amendment 
39-10630;  AD  98-13-39] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS  332C,  L,  and  LI 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  E)OT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  Model 
AS  332C,  L,  and  Ll  helicopters  that 
requires  initial  and  repetitive 
inspections  of  the  tail  rotor  shaft 
flapping  hinge  retainers  (retainers)  for 
cracks.  This  amendment  is  prompted  by 
a  report  of  high  vibrations  occurring  on 
a  helicopter  while  in  service  due  to  a 
cracked  retainer.  The  actions  specified 
by  this  AD  are  intended  to  detect  cracks 
on  the  retainers  that  could  lead  to  high 
tail  rotor  vibrations,  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control 
of  the  helicopter. 
EFFECTIVE  DATE:  July  31.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd.. 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5123,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
prpposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Eurocopter  France 
Model  AS  332C,  L,  and  Ll  heUcopters 
was  published  in  the  Federal  Register 
on  April  1.  1998  (63  FR  15791).  That 
action  proposed  to  require  initial  and 
repetitive  inspections  of  the  retainers  for 
cracks. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  4  heUcopters 
of  U.S.  registry  will  be  aRiscted  by  this 
AD,  that  it  will  take  approximately  0.5 
work  hours  per  helicopter  to  accompUsh 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts,  if  replacement  of  the 
retainers  on  the  tail  rotor  blades  is 
necessary,  would  cost  approximately 
$56,900  per  heUcopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$252,080,  assuming  that  the  retainers  on 
the  tail  rotor  blades  are  replaced  on  all 
4  heUcopters  and  each  helicopter  is  dye 
penetrant  inspected  200  times  per  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  Therefore,  in 
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accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  reguJatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoptioo  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DJRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

$39.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  M-13-39    Eurocopter  France: 

Amendment  39-10630.  Docket  No.  97- 
SW-39-AD. 

Applicability:  AS  332C,  L.  and  Ll 
helicopters,  with  tail  rotor  shaft  flapping 
hinge  retainer,  part  number  330A33.3165.00, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsaflB  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 


case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  distect  cracks  on  a  tail  rotor  shaft 
flapping  hinge  retainer  (retainer)  that  could 
lead  to  high  tail  rotor  vibrations,  loss  of  tail 
rotor  control,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Prior  to  further  flight,  and  thereafter 
before  the  first  flight  of  each  day,  perform  a 
dye  penetrant  inspection  of  each  retainer  for 
cracks. 

(b)  If  a  crack  is  found  on  any  retainer, 
replace  it  with  an  airworthy  retainer. 

Note  2:  Eurocopter  Service  Bulletin  No. 
05.00.41,  dated  January  29,  1996.  pertains  to 
the  subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  ot 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
July  31, 1990. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  96-074-057(B),  dated  March  27, 
1996. 

Issued  in  Fort  Worth,  Texas,  on  }une  18, 
1998. 

EricBrifls. 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  98-17041  Filed  8-25-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-11-AD;  Amendment 
39-10633;  AO  98-06-04] 

RtN2120-AA64 

Airworthiness  DJrectives;  Eurocopter 
France  Mode4  AS332C,  L,  and  LI  and 
Mode4  SA330F,  G,  and  J  Helicopters 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  pubUshes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-06-04  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Eurocopter  France  Model  AS332C.  L, 
and  Ll  and  Model  SA330F.  G,  and  J 
helicopters  by  individual  letters.  This 
AD  requires  performing  a  procedure  to 
determine  the  angular  play  of  the  tail 
rotor  gearbox,  and  repeating  the 
procedure  at  certain  intervals.  This 
amendment  is  prompted  by  an  accident 
involving  a  Model  SA330  helicopter 
which  resulted  from  the  loss  of  the  tail 
rotor  drive.  An  investigation  determined 
that  the  loss  of  the  tail  rotor  drive  was 
caused  by  excessive  play  between  the 
tail  rotor  gearbox  bevel  gear  and  the 
bevel  wheel.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
tail  rotor  gearbox,  loss  of  tail  rotor  drive, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Elective  July  13. 1998.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  98-06-04,  issued  on 
March  4, 1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  25,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-ll- 
AD.  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth.  Texas  76137 
FOR  FURTHER  MfORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5125,  fax  (817)  222-5961. 
SUPPt.EMENTARY  INFORMATION:  On  March 
4. 1998.  the  FAA  issued  priority  letter 
AD  98-06-04,  applicable  to  Eurocopter 
France  Model  AS332C.  L.  and  Ll  and 
Model  SA330F,  G,  and  J  helicopters, 
which  requires  performing  a  procedure 
to  determine  the  play  of  the  tail  rotor 
gearbox  within  25  hours  time-in-service 
(TIS).  and  repeating  th^  procedure  at 
intervals  of  100  hours  TIS  or  520  hours 
TIS  depending  on  the  amount  of  play 
that  is  detected.  That  action  was 
prompted  by  an  accident  involving  a 
Model  SA330  helicopter  that  occurred 
on  October  21,  1997,  which  resulted 
from  the  loss  of  the  tail  rotor  drive.  An 
investigation  determined  that  the  loss  of 
tail  rotor  drive  was  caused  by  excessive 
play  between  the  tail  rotor  gearbox  bevel 
gear  and  the  bevel  wheel.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  tail  rotor  gearbox,  loss 
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of  tail  rotor  drive  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Eurocopter  France  Model  AS332C,  L, 
and  LI  and  Model  SA330F,  G,  and  J 
helicopters  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  98-06-04 
to  prevent  failure  of  the  tail  rotor 
gearbox,  loss  of  tail  rotor  drive  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires,  within  25 
hours  TIS  after  the  effective  date  of  this 
AD.  and  thereafter  at  specified  intervals, 
performing  a  procedure  to  determine  the 
angular  play  of  the  tail  rotor  gearbox 
and  replacing  the  tail  rotor  gearbox  with 
an  airworthy  gearbox  if  the  specified 
angular  play  limit  is  exceeded.  The 
short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 
helicopter.  Therefore,  insi>ections  of  the 
tail  rotor  gearbox  for  excessive  play  is 
required  within  25  hours  TIS  or  upon  or 
before  attaining  520  hours  TIS  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  4. 1998  to  all 
known  U..S.  owners  and  operators  of 
Eurocopter  France  Model  AS332C.  L. 
and  LI  and  Model  SA330F,  G,  and  J 
helicopters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  [>ersons.  However,  the 
FAA  has  made  several  nonsubstantive 
editorial  changes  since  the  issuance  of 
Priority  Letter  AD  98-06-04;  the  word 
"excess"  was  changed  to  "excessive," 
the  incorrect  placement  of  the  number 
"12"  in  Figure  1  has  been  corrected,  and 
a  new  paragraph  was  added  to  clarify 
that  brackets  and  mounts  installed 
during  the  required  inspection  are  to  be 
removed  between  inspections.  The  FAA 
has  determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  an  operator  nor  increase  the  scope  of 
the  AD. 

The  FAA  estimates  that  4  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$100  per  heUcopter  to  create  the 
necessary  tools  and  $45,000  to  replace 
the  gearbox,  if  necessary.  Based  on  these 


figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$45,280  per  heUcopter. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  corrunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Gommunications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamp>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 


further  that  this  action  involves  an 
emergency  regulation  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034i  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fixjm  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f3t.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

88-06-04    Eurocspter  France:  Amendment 
39-10633.  Docket  No.  98-SW-ll-AD. 

Applicability:  Model  AS332C,  L,  and  Ll 
and  Model  SA330F.  C.  and  ]  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  {wrformance  of  the 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
efiect  of  the  changed  configiu^tion  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  the  next  25 
hours  time- in-service  (TIS)  for  tail  rotor 
gearboxes  (TGB)  with  495  or  more  hours  TIS 
since  manufactxire  or  overhaul;  or,  for  TGB 
with  less  than  495  hours  TIS  since 
manufacture  or  overhaul,  required  upon  or 
before  attaining  520  hours  TIS,  unless 
accomplished  previously. 
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To  detect  excessive  play  between  the 
splines  of  the  TGB  bevel  gear  and  the  bevel 
wheel  and  to  prevent  failure  of  the  TGB, 
which  could  result  in  loss  of  tail  rotor  drive 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  For  TGB  that  are  not  equipped  with  a 
tail  rotor  blade  deicing  system  as  shown  in 
Figure  1,  fobricate  a  steel  angle  bracket  (angle 
bracket)  (No.  1  of  Figure  1)  and  an  aluminum 
mount  (No.  2  of  Figure  1). 


(1)  Place  a  tail  rotor  blade  in  the  horizontal 
position  with  the  blade's  tip  facing  forward. 

(2)  Immobilize  the  TGB  input  flange  by 
placing  a  wooden  block  between  the  TGB 
input  flange  and  the  deck. 

(3)  Secure  the  angle  bracket  on  the  TGB 
output  casing  with  a  nut  (No.  3  of  Figure  1) 
and  a  washer  (No.  5  of  Figure  1). 

(4)  Secure  the  mount  on  the  rotor  shaft 

(5)  Secure  the  dial  indicator  gage  (No.  4  of 
Figure  1)  on  the  angle  bracket. 


(6)  Install  the  feeler  of  the  dial  indicator  on 
the  mount  at  the  index  mark  which  is  120 
mm  from  the  rotor  ihaft  center  line. 

(7)  Using  a  dynamomater.  apply  a  1  daN 
(2.25  lbs.)  load  in  both  directions  (indicated 
by  letter  "F"  in  Figure  1).  30  mm  from  the 
blade  tip,  to  measure  the  total  play. 
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(b)  For  TGB  that  are  equipped  with  a  tail 
rotor  blade  deicing  system  as  shown  in 
Figure  2,  fiibricate  a  steel  angle  bracket  (angle 
bracket)  (No.  6  of  Figure  2)  from  a  90"  fonned 
steel  sheet. 

(1)  Place  a  tail  rotOT  blade  in  the  horizontal 
position  with  the  blade's  tip  &cing  forward. 


(2)  Immobilize  the  TGB  input  flange  by 
placing  a  wooden  block  between  the  TGB 
input  flange  and  the  deck. 

(3)  Secure  the  angle  bracket  on  the  TGB 
output  casing  with  a  nut  (No.  7  of  Figure  2) 
and  a  wuher  (No.  8  of  Figure  2). 

(4)  Secure  the  dial  indicator  gage  (No.  9  of 
Figure  2)  on  the  angle  bracket 


(5)  Install  the  feeler  of  the  dial  indicator  on 
the  tail  rotor  hub,  5  mm  from  the  spindle 
attachment  bolt  (Item  A  of  Figure  2). 

(6)  Using  a  dynamometer,  apply  a  1  daN 
(2.25  Um.)  load  in  both  directions  (indicated 
by  letter  "F"  in  Figure  1),  30  mm  from  the 
blade  tip,  to  measure  the  total  play. 
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(c)  Record  the  play  measurement  on  the 
equipment  log  card  or  equivalent  record. 

(1)  If  the  play  is  0.37  mm  or  less,  comply 
with  paragraphs  (a)  or  (b)  of  this  AD.  as 
applicable,  at  intervals  not  to  exceed  520 
hours  TIS. 

(2)  If  the  play  is  greater  than  0.37  mm  and 
less  than  0.52  mm,  comply  with  paragraphs 
(a)  or  (b)  of  this  AO,  as  applicable,  at 
intervals  not  to  exceed  100  hours  TIS. 

(3)  If  the  play  is  equal  to  or  greater  than 
0.52  mm,  remove  the  TGB  and  replace  it  with 
an  airworthy  TGB. 

(d)  Brackets  and  mounts  installed  to 
perform  the  requirements  of  this  AD,  as 
applicable,  are  to  be  removed  prior  to  flight. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  FAA.  Operators  shall  submit 
their  requests  through  an  FAA  Princip>al 
.Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO,  if  any.  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

[{]  Special  flight  permits  will  not  be  issued. 

(g]  This  amendment  becomes  effective  on 
July  13, 1998,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-06-04, 
issued  March  4, 1998.  which  contained  the 
requirements  of  this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
In  Direction  Generale  De  L'Aviation  Qvile 
(France)  AD  97-322-067(AB)  and  AD  97- 
323-079(AB).  both  dated  November  19, 1997. 

Issued  in  Fort  Worth,  Texas,  on  June  18, 
1998. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certiftcation  Service. 

(FR  Doc.  98-17043  Filed  6-25-98;  8:45  am] 
BCUNO  COM  4«10-1S-# 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

Pocket  No.  98-SW-1S-VkD;  Amendment 
3»-1 06321  AD  98-09-11] 

RIN212a-AA64 

Airworthiness  Directives;  Eurocopter 
Deutschiand  GmbH  IModei  EC  135 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-09-1 1  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 


Eurocopter  Deutschiand  GmbH 
(Eurocopter)  Model  EC  135  helicopters 
by  individual  letters.  This  AD  requires, 
before  further  flight,  a  review  of  aircraft 
records  to  determine  if  a  tail  rotor  drive 
shaft  vibration  survey  and  installation  of 
a  Fenestron  Shaft  Retrofit  Kit  have  been 
accomplished;  before  further  flight,  and 
thereafter  at  intervals  not  to  exceed  15 
hours  time-in-service,  inspecting  the  tail 
rotor  drive  shaft  bearing  (bearing) 
attaching  lock  plates  for  bent-open  tabs, 
and  broken  or  missing  slippage  marks; 
and  visually  inspecting  each  bearing 
support  for  cracks.  This  amendment  is 
prompted  by  three  reports  of  loose 
bearings  and  attachment  bolts,  and  one 
report  of  a  cracked  bearing  support. 
Excessive  vibrations  in  the  tail  rotor 
drive  shaft  can  loosen  attachment  bolts 
or  cause  cracking  in  the  bearing 
supports.  This  condition,  if  not 
corrected,  could  result  in  loss  of  drive 
to  the  tail  rotor  and  subsequent  loss  of 
control  of  the  heUcopter. 
DATES:  Effective  July  13, 1998,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  98-09-11,  issued  on 
April  17, 1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  25,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-18- 
AD.  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospwice  Engineer,  FAA. 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5125,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On  April 
17,  1998,  the  FAA  issued  priority  letter 
AD  98-09-11,  appUcable  to  Eurocopter 
Model  EC  135  helicopters,  which 
requires,  before  further  flight,  a  review 
of  aircraft  records  to  determine  if  a  tail 
rotor  drive  shaft  vibration  survey  and 
installation  of  a  Fenestron  Shaft  Retrofit 
Kit  L  535M3002  882  have  been 
accomplished.  If  a  tail  rotor  vibration 
survey  has  not  been  accomplished  or  if 
a  Fenestron  Shaft  Retrofit  Kit  has  not 
been  installed,  the  FAA  must  be 
contacted.  Also,  before  further  flight, 
and  thereafter  at  intervals  not  to  exceed 
15  hours  time-in-service,  the  AD 
requires  Inspecting  the  bearing  attaching 
lock  plates  at  each  bearing  support  for 
bent-open  tabs,  and  inspecting  for 
broken  or  missing  slippage  ma^|s.  If  a 
bearing  attaching  lock  plate  tab  is  bent 


open,  or  if  a  slippage  mark  is  broken  or 
missing,  the  FAA  must  be  notified. 
Finally,  the  AD  requires  visually 
inspecting  each  bearing  support  for 
cracks,  and  if  a  crack  is  foimd,  replacing 
the  bearing  supfKJrt  with  an  airworthy 
bearing  support.  That  action  was 
prompted  by  three  reports  of  loose 
bearings  and  attachment  bolts,  and  one 
rep>ort  of  a  cracked  bearing  support. 
Excessive  vibrations  in  the  tail  rotor 
drive  shaft  can  loosen  attachment  bolts 
or  cause  cracking  in  the  bearing 
supports.  This  condition,  if  not 
corrected,  could  result  in  loss  of  drive 
to  the  tail  rotor  and  subsequent  loss  of 
control  of  the  helicopter. 

The  Luttfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
Deutschiand  GmbH  (ECD)  Model  EC  135 
helicopters.  The  LBA  advises  that  the 
loosening  of  bolt  connections  at  the 
bearing  supports  may  lead  to  a  tail  rotor 
failure  and  thus  to  the  loss  of  the 
heUcopter.  The  LBA  issued  AD  1998- 
033/5,  dated  April  6. 1998,  applicable  to 
ECD  Model  EC  135  heUcopters. 

The  FAA  has  reviewed  Eurocopter  EC 
135  Alert  Service  Bulletin  No.  EC  135- 
53A-002,  dated  December  12, 1997, 
which  describes  procedures  for  visually 
inspecting  the  bearing  supports,  and 
Eurocopter  EC  135  Alert  Service 
Bulletin  No.  EC  135-53A-005,  Revision 
1,  dated  April  6,  1998,  which  describes 
procedures  for  measuring  vibrations  on 
the  tail  rotor  drive  shaft  and 
replacement  of  roller  bearing  attaching 
hardware  at  bearing  locations. 

This  helicopter  model  is 
manufactured  in  the  Federal  Republic  of 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provision  of  section  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operations  in  the  United 
States. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Eurocopter  Model  EC  135  helicoptera  of 
the  same  type  design,  the  FAA  issued 
priority  letter  AD  98-09-1 1  to  detect 
loose  bearing  attachment  bolts,  or 
cracked  bearing  supports,  which  could 
result  in  loss  of  drive  to  the  tail  rotor 
and  subsequent  loss  of  control  of  the 
heUcopter.  The  AD  requires,  before 
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further  flight,  a  review  of  aircraft 
records  to  determine  if  a  tail  rotor  drive 
shaft  vibration  survey  and  installation  of 
a  Fenestron  Shaft  Retrofit  Kit  L 
535M3002  882  have  been  accomplished. 
If  a  tail  rotor  vibration  survey  has  not 
been  accomplished  or  if  a  Fenestron 
Shaft  Retrofit  Kit  has  not  been  installed, 
the  FAA  must  be  contacted.  Also,  before 
further  flight,  and  thereafter  at  intervals 
not  to  exceed  15  hours  time-in-service, 
the  AD  requires  inspecting  the  bearing 
attaching  lock  plates  at  each  bearing 
support  for  bent-open  tabs,  and 
inspecting  for  broken  or  missing 
slippage  marks.  If  a  bearing  attaching 
lock  plate  tab  is  bent  open,  or  if  a 
slippage  mark  is  broken  or  missing,  the 
FAA  must  be  notified.  Finally,  the  AD 
requires  visually  inspecting  each 
bearing  support  for  cracks,  and  if  a  crack 
is  found,  replacing  the  bearing  support 
with  an  airworthy  bearing  support. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 
helicopter.  Therefore,  reviewing  aircraft 
records,  inspecting  the  bearing  attaching 
lock  plates,  and  visually  inspecting  each 
bearing  support  for  cracks  are  required 
before  further  flight  and  this  AD  must  be 
issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportiuiity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  April  17,  1998  to  all 
known  U.S.  owners  and  operators  of 
Eurocopter  Model  EC  135  helicopters. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  6  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  .5 
work  hour  per  helicopter  to  review 
aircraft  records  and  1  work  hour  per 
helicopter  to  conduct  the  required 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  be  provided  at  no  cost  by  the 
manufacturer.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $540  to 
review  the  aircraft  records  and  perform 
the  inspections  once  on  each  helicopter 
in  the  U.S.  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 


preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argvunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  emd 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  98-09-11     Eurocopter  Deutschland 
GmbH:  Amendment  39-10632.  Docket 
No.  98-SW-lS-AD. 

Applicability:  Model  EC  135  helicopters, 
serial  numbers  0005  through  0048. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  reptaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  use  the  authority 
provided  in  paiBgraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  loose  tail  rotor  drive  shaft 
l>earing  (bearing]  attachment  bolts,  or  cracked 
bearing  sup[>orts,  which  could  result  in  loss 
of  drive  to  the  tail  rotor  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  further  flight,  review  the 
helicopter's  historical  records  to  determine  if 
a  tail  rotor  drive  shaft  vibration  survey  and 
the  installation  of  Fenestron  Shaft  Retrofit  Kit 
L  535M3002  882  have  been  accomplished.  If 
either  action  has  not  been  accomplished, 
contact  the  Manager,  Rotorcraft  Standards 
SUff,  FAA,  telephone  (817)  222-5110,  fax 
(817)  222-5961. 
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(b)  Before  further  flight,  and  thereafter  at 
intervals  not  to  exceed  15  hours  time-in- 
service  mS),  at  each  bearing  support: 

(1)  Inspect  each  bearing  attaching  lock 
plate  that  was  installed  with  the  Fenestron 


Shaf^  Retrofit  Kit  L  335M3002  882  for  bent- 
open  tabs. 

(2)  Inspect  for  broken  or  missing  slippage 
marks  that  may  indicate  looseness  or  rotation 
of  attaching  hardware. 


(3)  If  a  lock  plate  tab  is  bent  open  on 
bearing  supports  A,  B,  or  C  (shown  in  Figure 
1),  or  if  slippage  marks  are  broken  or  missing, 
contact  the  Manager.  Rotorcraft  Standards 
Staff. 

BILUNO  CODE  4»10-1»-r 


Inspection  of  Bearing  Supports 
Figure  1 


nLUNQ  CODE  4t10-1)-C 

(c)  Before  further  flight,  and  thereafter  at 
intervals  not  to  exceed  15  hours  TIS,  using 
a  6-power  or  higher  magnifying  glass  and  a 
bright  light,  visually  inspect  bearing  supports 
B  and  C  as  shown  in  Figure  1  for  creeks.  If 

a  crack  is  found,  replace  the  bearing  support 
with  an  airworthy  bearing  support. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcrai^ 
Standards  Staff.  FAA.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Rotorcraft  Standards  Staff. 

(e)  Special  flight  permits  will  not  be 
issued. 

(fl  This  amendment  becomes  effective  on 
July  13,  1998.  to  all  piersons  except  those 
p>ersons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-09-11, 
issued  April  17, 1998,  which  contained  the 
requirements  of  this  amendment. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (Federal  Republic  of 
Germany)  AD  1998-033/5,  dated  April  6, 
1998. 

Issued  in  Fort  Worth,  Texas,  on  June  18, 
1998. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorata, 

Aircraft  Certification  Service. 

|FR  Doc.  98-17023  Filed  6-25-98;  8:45  am] 

BttAJNO  CODE  4S10-13-P 


DEPARTMENT  Of  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

pocket  No  97-SW-S5-AD;  Amendment 
39-10619;  A0  9»-13-28] 

RIN  2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109C  and  A109K2 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
apphcable  to  Agusta  S.p.A.  (Agusta) 
Model  A109C  and  A109K2  hehcopters. 
This  action  requires  a  one-time 
inspection  of  each  tail  rotor  blade 
(blade)  for  debonding,  and  if  debonding 
exists  which  exceeds  certain  limits, 
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replacement  of  the  blade  with  an 
airworthy  blade.  This  amendment  is 
prompted  by  two  incidents  in  which 
helicopters  lost  a  blade  tip  fairing 
during  ground  run-up.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  loss  of  the  tip  fairing  on  a  blade, 
which  could  result  in  increased 
vibrations,  loss  of  the  tail  rotor 
assembly,  and  subsequent  loss  of 
control  of  the  helicopter. 
dates:  Effective  July  13. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  25,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-65- 
AD,  2601  Meacham  Blvd..  Room  663. 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Registro  Aeronautico  Itahano  (RAI) 
which  is  the  airworthiness  authority  for 
Italy,  recently  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  Agusta 
Model  A109C  and  A109K2  helicopters. 
The  RAI  advises  that  a  number  of  blades 
may  have  been  incorrectly 
manufactured. 

These  helicopter  models  are 
manufactured  in  Italy  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RAI. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Agusta  Model  A109C 
and  A109K2  of  the  sjune  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  loss  of  the  tip 
fairing  on  the  blade,  which  could  result 
in  increased  vibrations,  loss  of  the  tail 
rotor  assembly,  and  subsequent  loss  of 
control  of  the  helicopter. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 


helicopter.  Therefore,  inspection  of  the 
blades  is  required  prior  to  further  flight. 
and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foxmd  that  notice  and 
opportiuiity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  22  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  3 
hours  to  accomplish  the  inspection  and 
replacement,  if  necessary,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$11,000  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$245,960. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  numt)er  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-65-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  l)etween  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  98-13-28    AGUSTA  S.p.A.:  Amendment 
39-10619.  Docket  No.  97-SW-65-AD. 

Applicability:  Model  A109C  and  A109K2 
helicopters,  with  tail  rotor  blades  (blades), 
part  number  (P/N)  109-8132-01-107.  serial 
number  A5-all  dash  numbers,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered. 
or  repaired  so  that  the  performance  of  the 
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requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AO.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AO.  In  no 
case  does  the  presence  of  any  modification. 


alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  loss  of  the  tip  hiring  on  the 
blade,  which  could  result  in  increased 
vibrations,  loss  of  the  tail  rotor  assembly,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Perform  a  one-time  inspection  of  each 
tail  rotor  blade  for  debonds.  The  area  to  be 


inspected  is  located  in  a  spanwise  band  from 
620.0  mm  to  670.0  mm  (24.4  to  26.4  inches), 
as  measured  outboard  from  the  blade 
retention  bolt  centerline.  Inspect  the  entire  "^ 
blade  surface  on  both  sides  of  each  blade 
within  this  band  (see  Figure  1). 

Note  2:  Agusta  Bollettino  Tecnico 
(Technical  Bulletin)  Number  109K-15, 
Revision  A,  dated  April  18, 1997,  pertains  to 
the  subject  of  this  AD. 


670.0  mm 


SO.Omm 
REF. 


T/R  BLADE  P/N  109-8132-01-107 


AREA  TO  BE  INSPECTED 
(UPPERSIDE  AND  LOWERSIDE)\ 


TIPFAIRING- 


Figure  1 


(b)  Perform  a  tapping  inspection  to  detect 
debonds  within  the  blade  surface  area' 
identified  in  paragraph  (a)  of  this  AD,  using 
an  aluminum  hammer,  P/N  109-3101-58-2, 
or  equivalent.  The  presence  of  paint  cracks 
on  the  tail  rotor  blade  upper  or  lower  surface 
in  the  tip  fairing  area  at  the  670.0  mm 
spanwise  location  (see  Figure  1)  may  indicate 
that  debonds  exist 

(c)  Any  blade  that  does  not  meet  the 
allowable  debond  criteria  specified  in  the 
applicable  maintenance  manual  must  be 
replaced  with  an  airworthy  blade  before 
further  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Rotorcraft  Directorate,  Rotorcraft  Standards 
Staff.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Ins()ector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Standards  Staff. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  StaR. 


(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
July  13,  1998. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Registro  Aeronautico  Italiano  (Italy)  AD 
97-124  and  AD  97-125,  both  dated  April  30. 
1997. 

Issued  in  Fort  Worth,  Texas,  on  June  15, 
1998. 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-16612  Filed  6-25-98;  8:45  am) 

HLUNa  CODE  4*10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-60-AD;  Amendment  39- 
10634;  AD  M-13-41] 

RIN  2120-AA84 

Alrworttiiness  Directives;  Cessna 
Aircraft  Company  Model  172R 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Cessna  Aircraft 
Company  (Cessna)  Model  172R 
airplanes.  This  action  requires: 
Inspecting  for  incorrectly  routed  aileron 
control  cables  in  the  center  console  area; 
inspecting  for  incorrectly  routed  aileron 
control  cables  in  the  right-hand  (RH) 


UMI 
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wing  area;  inspecting  for  a  loose  or 
improperly  installed  center  lock  clamp 
on  the  forward  aileron  control  cable 
drum;  and  inspecting  for  loose  or 
missing  elevator  trim  actuator  mounting 
screws,  loose  rudder  circuit  pulleys, 
missing  rudder  cable  guard  pins, 
incorrect  elevator  trim  cable  routing, 
aileron  control  cable  clearance,  and 
flight  control  cable  tension  or  rigging 
outside  specification.  If  any  of  the  above 
conditions  are  found,  this  AD  requires 
correcting,  repairing,  or  replacing  any 
damaged  or  missing  part,  and  reporting 
any  of  the  above  conditions  found  to  the 
Wichita  Aircraft  Certification  Office. 
Notification  by  the  manufacturer, 
service  difficulty  reports  (SDK's),  and  an 
FAA  surveillance  audit  at  the 
manufacturing  facility  identifying 
potential  deficiencies  on  the  affected 
airplanes  prompted  the  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  aileron  and 
elevator  control,  which  could  result  in 
loss  of  directional  control  of  the 
airplane. 

DATES:  Effective  July  20,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  20, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  18,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-60- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  The 
Cessna  Aircraft  Company,  P.O.  Box 
7706.  Wichita,  Kansas  67277,  telephone: 
(316)  941-7550,  facsimile:  (316)  942- 
9008.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-60- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joel  M.  Ligon.  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Rm.  100, 
Mid-Continent  Airport.  Wichita,  Kansas, 
67209,  telephone:  (316)  946-4138; 
facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 


Discussion 

The  FAA  has  recently  been  notified 
by  Cessna  Aircraft  Company  of  a  quality 
control  problem  in  the  aileron  and 
elevator  control  systems  on  certain 
Cessna  Model  172R  airplanes.  In 
addition  to  this  disclosure,  the  FAA  has 
received  service  difficulty  reports 
(SDR's)  from  the  field  regarding  aileron 
cable  control  malfunction.  The  FAA 
also  completed  a  surveillance  audit 
revealing  airplanes  having  incorrectly 
routed  aileron  cables,  mis-rigged  aileron 
and  elevator  control  cables,  and  missing 
parts  in  the  aileron  and  elevator 
systems. 

Relevant  Service  Information 

Cessna  has  issued  the  following 
service  bulletins  applicable  to  certain 
Cessna  Model  172R  airplanes: 
— SB98-27-02.  dated  May  11,  1998, 
which  specifies  procedures  for 
inspecting  for  incorrect  routing  of  the 
aileron  cable  over  the  cable  guard  in 
the  center  console  area,  or  fraying  of 
the  cable.  If  incorrect  routing  is  found 
and  the  cable  is  frayed,  the  service 
bulletin  specifies  replacing  the  cable 
with  a  new  cable.  If  incorrect  routing 
is  found,  but  no  evidence  of  fraying  is 
found,  the  service  bulletin  specifies 
re-routing  the  cable  to  its  correct 
position; 
— SB98-27-05.  dated  June  1.  1998, 
which  specifies  procedures  for 
inspecting  the  aileron  control  cable  in 
the  right-hand  (RH)  wring  for  routing 
over  an  aileron  autopilot  actuator 
pulley  instead  of  the  aileron  flight 
control  pulley  in  the  adjacent  location 
and  contains  instructions  to  remove 
the  aileron  autopilot  actuator  pulley. 
If  the  aileron  control  cable  is  routed 
over  the  autopilot  actuator  pulley  and 
the  cable  is  frayed  or  damaged, 
replace  the  aileron  control  cable.  If 
mis-routing  is  found,  but  no  evidence 
of  fraying  is  found,  the  service 
bulletin  specifies  re-routing  the  cable 
to  its  proper  position; 
— SB98-27-03,  dated  June  1,  1998, 
which  specifies  procedures  for 
inspecting  for  a  loose  or  incorrectly 
installed  aileron  control  cable 
centering  and  retainer  lock  clamp  on 
the  forward  aileron  control  cable 
drum.  This  condition  can  result  in  the 
primary  aileron  cable  dislodging  on 
the  drum  which  could  cause  damage 
to  the  drum  and/or  partial  or 
complete  loss  of  aileron  control.  If 
this  condition  is  found,  repair  or 
replace  any  damaged  part;  and, 
— SB98-27-06,  dated  June  15, 1998, 
which  specifies  procedures  for 
inspecting  for  loose  or  missing 
elevator  trim  actuator  mounting 


screws,  loose  rudder  circuit  pulleys, 
missing  rudder  cable  guard  pins, 
incorrect  routing  of  the  elevator  trim 
cable,  incorrect  aileron  crossover 
cable  clearance,  and  incorrect 
specifications  of  the  flight  control 
cable  tension  and  rigging.  If  any  of  the 
above  conditions  are  found,  the 
service  bulletin  specifies  repairing, 
replacing,  or  correcting  the  part  that  is 
damaged,  out  of  alignment,  or  mis- 
rigged. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  loss  of  aileron  and  elevator 
control,  which  could  result  in  loss  of 
directional  control  of  the  airplane. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  Model  172R 
airplanes  of  the  same  type  design,  this 
AD  requires: 

— Inspecting  for  incorrectly  routed 
aileron  control  cable  in  the  center 
console  area; 
— Inspecting  for  incorrectly  routed 
aileron  control  cable  in  the  right-hand 
(RH)  wing  area; 
— Inspecting  for  a  loose  or  incorrectly 
installed  center  lock  clamp  on  the 
forward  aileron  control  cable  drum; 
— Inspecting  for  loose  or  missing 
elevator  trim  actuator  mounting 
screws,  loose  rudder  circuit  pulleys, 
missing  rudder  cable  guard  pins, 
improper  elevator  trim  cable  routing, 
aileron  control  cable  clearance,  and 
flight  control  cable  tension  rigging 
outside  specification;  and 
— If  any  of  the  above  conditions  are 
found,  this  AD  would  require 
correcting  the  condition,  repairing  or 
replacing  any  damaged  or  missing 
part,  and  reporting  any  condition 
found  to  the  Wichita  Manufacturing 
Inspection  Office. 
The  inspections  are  to  be  done  in 
accordemce  with  the  AccompUshment 
Instructions  contained  in  Cessna  Service 
Bulletins  (SB)  SB98-27-02,  dated  May 
11,  1998.  SB98-27-03.  dated  June  1. 
1998,  SB98-27-05,  dated  June  1,  1998, 
and  SB98-2 7-06,  dated  June  15, 1998, 
whichever  is  applicable. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
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hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  fonn  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-60-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 


been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may.be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

M-13-41     Cessna  Aircraft  Company: 

Amendment  39-10634;  Docket  No.  98- 
CE-60-AD. 

Applicability:  Model  172R  airplanes  with 
serial  numbers  17280001  through  17280475 
and  17280506,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  [>aragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modificaUon,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  25 
hours  time-in-service  (TIS).  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  aileron  and  elevator 
control,  which  could  result  in  loss  of 
directional  control  of  the  airplane, 
accomplish  the  following: 

Note  2:  Some  airplane  serial  numbers  may 
appear  in  all  of  the  actions  required  by  this 
AD  and  some  airplane  serial  numbers  may 


only  appear  in  one  action  required  by  this 
AD.  It  is  recommended  to  look  at  each  group 
of  serial  numbers  closely. 

(a)  For  Cessna  Model  172R  airplanes  with 
serial  numbers  17280001  through  17280326, 
17280328,  17280330  through  17280335. 
17280337.  17280339  through  17280342. 
17280345, 17280346, 17280350, 17280353 
through  17280359,  17280361  through 
17280364,  17280366.  17280367.  17280371, 
17280377, 17280380  through  17280383, 
17280385.  17280387.17280390,  17280391, 
17280393,  172803^^7280423.  17280432 
through  17280434.  17280440,  17280441, 
17280457,  17280460,  17280461.  17280465 
through  17280470,  and  17280474: 

(1)  Inspect  the  aileron  control  cables  in  the 
center  console  area  for  incorrect  routing  over 
the  cable  guard,  fraying  or  damage  in 
accordance  with  the  Accomplishment 
Instructions  in  Cessna  Service  Bulletin  (SB) 
No.  SB98-27-02.  dated  May  11,  1998. 

(2)  Prior  to  further  flight,  re-route  any 
aileron  control  cable  found  out  of  place,  end 
replace  any  aileron  control  cable  found 
frayed  or  damaged  in  accordance  with  the 
Accomplishment  Instructions  in  Cessna  SB 
No.  SB98-27-02,  dated  May  11, 1998. 

(b)  For  Cessna  Model  172R  airplanes  with 
serial  nur-.Lers  17280002. 17280004, 
17280021, 17280024. 17280069  through 
17280073, 17280075,  17280077,  17280079 
through  17280081.  17280083.  17280086. 
17280092. 17280095,  17280109,  17280114, 
17280120  through  17280124. 17280127. 
17280133.  17280136,  17280147,  17280148, 
17280150.  17280159,  17280163.  17280171. 
17280207. 17280214, 17280224, 17280234, 
17280239,  17280242,  17280248,  17280251, 
17280253,  17280257.  17280262.  17280275. 
17280281,  17280282,  17280285,  17280287, 
17280292, 17280301,  17280305.  17280329. 
17280337,  17280338,  17280341,  17280342. 
17280343, 17280345,  17280351,  17280354, 
17280356.  17280357,  17280359,  17280365, 
17280429,  and  172805OS  that  were  not 
factory  equipped  with  an  autopilot: 

(1)  Inspect  the  right-hand  wing  for  an 
incorrectly  routed  aileron  control  cable  in 
accordance  with  the  Accomplishment 
Instructions  in  Cessna  SB  No.  SB98-27-05, 
dated  June  1.  1998. 

(2)  If  the  aileron  control  cable  is  mis- 
routed,  prior  to  further  flight,  correct  the 
routing,  and  if  there  is  fraying  or  damage  to 
the  aileron  control  cable,  prior  to  further 
flight,  replace  the  control  cable  in  accordance 
with  the  Accomplishment  Instructions  in 
Cessna  SB  No.  SB98-27-05,  dated  June  1. 
1998. 

(c)  For  Cessna  Model  172R  airplanes  with 
serial  numbers  17280001  through  17280349: 

(1)  Inspect  for  a  loose  or  incorrectly 
installed  center  lock  clamp  on  the  forward 
aileron  control  cable  drum  in  accordance 
with  the  Accomplishment  Instructions  in 
Cessna  SB  No.  SB98-27-03,  dated  June  1. 
1998. 

(2)  If  the  center  lock  clamp  is  loose  or  is 
installed  incorrectly,  prior  to  further  flight, 
correct  and  adjust  appropriately  in 
accordance  with  the  Accomplishment 
Instructions  in  Cessna  SB  No.  SB98-27-03, 
dated  June  1, 1998. 

(d)  For  Cessna  Model  172R  airplanes  with 
serial  numbers  17280001  through  17280475: 
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(1)  Inspect  for  loose  or  missing  elevator 
trim  actuator  mounting  screws,  loose  rudder 
circuit  pulleys,  missing  rudder  cable  guard 
pins,  incorrect  elevator  trim  cable  routing, 
aileron  control  cable  clearance,  and  flight 
control  cable  tension  or  rigging  outside  the 
design  specifications  in  accordance  with  the 
Accomplishment  Instructions  in  Cessna  SB 
No.  SB98-27-06,  dated  June  15,  1998. 

(2)  If  any  condition  in  paragraph  (d)(1)  of 
this  AD  is  found,  prior  to  further  flight, 
repair,  replace,  or  correct  in  accordance  with 
the  Accomplishment  Instructions  in  Cessna 
SB  No.  SB98-27-06.  dated  June  15,  1998. 

(e)  If  any  of  the  conditions  noted  above  in 
paragraphs  (a),  (b),  (c).  or  (d)  of  this  AD  are 
found  within  10  days  of  the  inspection, 
report  the  condition  found,  date  of 
inspection,  and  the  serial  number  of  the 
airplane  to  Doyle  M.  King,  Jr.,  Manager, 
Wichita  Manufacturing  Inspection,  Office, 
1801  Airport  Road,  Rm.  101,  Mid-Continent 
AirpKjrt,  Wichita,  Kansas,  67209.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §§  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road.  Rm.  100,  Mid-Continent  Airpott, 
Wichita.  Kansas,  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(h)  The  inspections,  repairs,  replacements, 
adjustments,  and  corrections  required  by  this 
AD  shall  be  done  in  accordance  with  Cessna 
Service  Bulletins  No.  SB98-27-02.  dated 
May  11. 1998.  No.  SB98-27-03.  dated  June 
1. 1998.  No.  SB98-27-05,  dated  June  1,  1998, 
and  No.  SB98-27-06.  dated  June  15. 1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Cessna  Aircraft  Company.  P.  O.  Box 
7706.  Wichita.  Kansas  67277.  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.  suite  700.  Washington. 
DC. 

(i)  This  amendment  becomes  effective  on 
August  18.  1998. 

Issued  in  Kansas  City,  Missouri,  on  June 
19. 1998. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  98-17020  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  97-SW-Oft-AD;  Amendment 
39-10631;  AD  9a-13-40] 

RIN212&-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA  330F,  G,  and  J 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AID), 
applicable  to  Eurocopter  France  Model 
SA  330F,  G.  and  J  helicopters,  that 
requires  verifying  the  torque  on  the  nut 
that  secures  the  two  transformer- 
rectifiers'  common  ground;  and 
subsequently  installing  a  modification 
to  separate  the  grounds  of  the  two 
transformer-rectifiers.  This  amendment 
is  prompted  by  a  report  from  the 
airworthiness  authority  of  France  about 
an  unsafe  condition  resulting  from  the 
loss  of  the  common  ground  of  the  two 
transformer-rectifiers.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  the  common  ground  of 
the  two  transformer- rectifiers,  which 
could  result  in  a  complete  electrical 
failure  (essential  and  secondary),  loss  of 
electrically-powered  instrumentation, 
and  subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  July  31.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  31. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005.  This  information  may  be 
examined  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth.  Texas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carroll  Wright.  Aerospace  Engineer. 
FAA,  Rolorcraft  Directorate.  Rotorcrafl 
Regulations  Group,  2601  Meacham 
Blvd..  Fort  Worth.  Texas  76137, 
telephone  (817)  222-5120.  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  Eurocopter  France 
Model  SA  330F.  G.  and  J  heHcopters 
was  published  in  the  Federal  Register 
on  March  5,  1998  (63  FR  10783).  That 
action  proposed  to  require  verifying  the 
torque  on  the  nut  that  secures  the  two 
transformer-rectifiers'  common  ground; 
and  subsequently  installing  a 
modification  to  separate  the  grounds  of 
the  two  transformer-rectifiers. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  1  helicopter 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  0.5  work  hour  to  verify 
or  accomplish  the  retorque  of  the  nut.  2 
work  hours  per  helicopter  to  accomplish 
the  proposed  modifications,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  for  the  modification 
would  cost  approximately  $70  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $220. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  9ft-13-40    Eurocopter  France: 

Amendment  39-10631.  Docket  No.  97- 
'       SW-06-AD. 

Applicability:  Model  SA  330F,  G,  and  J 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  refwir  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  common  ground  of 
the  two  transformer-rectifiers,  which  could 
result  in  a  complete  electrical  failure 
(essential  and  secondary),  loss  of  electrically- 
powered  instrumentation,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  10  hours  time-in-service  (TIS), 
ensure  that  the  nut.  part  number  (P/N) 
22541N060,  that  secures  the  common  ground 
of  the  transformer-rectifiers  is  properly 
torqued  in  accordance  with  the 
Accomplishment  Instructions  of  Eurocopter 
France  SA  330  Service  Bulletin  No.  01.53R1. 
dated  March  13. 1997. 

(b)  Within  500  hours  TIS,  install 
Eurocopter  France  Modification  No.  0725580 
or  0725681.  as  applicable,  in  accordance  with 
the  Accomplishment  Instructions  of 
Eurocopter  France  SA  330  Service  Bulletin 
No.  01.53R1.  dated  March  13,  1997. 
Installation  of  Modification  No.  0725580  or 
0725681,  as  applicable,  is  considered  a 
terminating  action  for  the  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  of  Eurocopter  France  SA  330 
Service  Bulletin  No.  01.53R1,  dated  March 
13. 1997.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  American  Eurocopter  Corporation,  2701 
Forum  Drive.  Grand  Prairie.  Texas  75053- 
4005.  Copies  may  be  inspected  at  the  FAA. 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room  663.  Fort 
Worth.  Texas;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
July  31,1998. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  96-173-077(B)Rl,  dated  April 
23,  1996. 

Issued  in  Fort  Worth.  Texas,  on  June  18. 
1998. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-17042  Filed  6-25-98,  8:45  am] 
BILUNO  COOE  4910-1»-U 


DEPARTMFNT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-22] 

Modification  of  Class  E  Airspace; 
Griffith,  IN 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modines  Class  E 
airspace  at  Griffith.  IN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  26,  has  been 
develojjed  for  Griffith-Merrillville 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 


action  adds  an  extension  to  the  east  for 
the  existing  controlled  airspace  for 
Griffith-Merrillville  Airport. 
EFFECTIVE  DATE:  0901  UTC.  October  08. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPt-EMENTARY  INFORMATION: 

History 

On  Wednesday.  April  22, 1998.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Griffith,  IN 
(63  FR  19857).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations  . 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10. 
1997,  and  effective  September  16,  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Griffith.  IN, 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwy  26  SIAP  at  Griffith- 
Merrillville  Airport  by  adding  an 
eastern  extension  to  the  existing 
controlled  airspace  at  the  airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
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is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows;- 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.G.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

(71.1    [AmendwJ] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


DEPARTMENT  OF  TRANSPORTATION      The  Rule 


AGL  in  E5    Griffith.  IN  [Revised] 

Griffith-Merrillvilie  Airport.  IN 
(Lat.  41''31'11"  N..  long.  87''24'04"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Griffith-Merrillvilie  Airport;  and 
within  2.0  miles  either  side  of  the  080° 
bearing  from  the  airport,  extending  from  the 
6.4-mile  radius  to  7.8  miles  east  of  the 
airport,  excluding  that  area  within  the 
Chicago.  IL.  Class  E  airspace  area. 
***** 

Issued  in  Des  Plaines.  Illinois  on  June  16. 
1998. 

David  B.  Johnson, 

Acting  Manager.  Air  Traffic  Division. 

[FR  Doc  98-17050  Filed  6-25-98;  8:45  ami 
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Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-23] 

Modification  of  Class  E  Airspace;  Fort 
Atkinson,  Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  modiHes  Class  E 
airspace  at  Fort  Atkinson,  WI.  A  Global 
Positioning  System  (GSP)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (Rwy)  03  has  been  developed 
for  Fort  Atkinson  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
increases  the  radius  of  the  existing 
controlled  airspace  for  Fort  Atkinson 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC,  October  08, 

1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Wednesday,  April  22, 1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Fort 
Atkinson,  WI  (63  FR  19856). 

The  proposal  was  to  add  controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  to  contain  Instrument 
Flight  Rules  (IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  hsted  in  this  document  will 
be  published  subsequently  in  the  Order. 


This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Fort 
Atkinson.  WI.  to  accommodate  aircraft 
executing  the  proposed  GPS  Rwy  03 
SIAP  at  Fort  Atkinson  Municipal 
Airport  by  increasing  the  radius  of  the 
existing  controlled  airspace  for  the 
airport.  The  area  will  be  depicted  on 
appropriated  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significantly  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.G.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997.  and  effective 
September  16.  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIES  Fort  Atkinson,  WI  [Revised) 

Fort  Atkinson  Municipal  Airport.  WI 
(Lat.  42'57'48"  N.  long  88»49'03"  W) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.6-mile 
radius  of  Fort  Atkinson  Municipal  Airport, 
excluding  that  airspace  within  the 
Watertown.  Wl,  Class  E  airspace  area. 

Issued  in  Des  Plaines.  Illinois  on  June  16. 
1998 

David  B.  Johnsoo, 
Acting  Manager.  Air  Traffic  Division. 
[FR  Doc.  98-17049  Filed  6-25-98;  8:45  am] 

BIUJNQ  CODE  «01O-1»-4n 


DEPARTMENT  OF  TRANSPORTATION 

Fe<leral  Aviation  Administration 

14CFR  Part7t 

[Airspace  Docket  No.  98-AQL-24] 

{^edification  of  Class  E  Airspace; 
Youngstown  Elser  Metro  Airport,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  action  modifies  Class  E 
airspace  at  Youngstowm  Elser  Metro 
Airport.  OH.  A  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(Rwy)  28  has  been  developed  for 
Youngstown  Elser  Metro  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
adds  an  extension  to  the  east  for  the 
existing  controlled  airspace  for 
Youngstown  Elser  Metro  Airport. 
EFFECTIVE  DATE:  0901  UTC.  October  08, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday.  April  22, 1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at 
Youngstowm  Elser  Metro  Airport,  OH 
(63  FR  19855).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10. 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  the  Class  E  airspace 
designation  Usted  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at 
Youngstown  Elser  Metro  Airport,  OH,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  28  SLAP  at 
Youngstown  Elser  Metro  Airport  by 
adding  an  extension  to  the  east  for  the 
existing  controlled  airspace  for  the 
airport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.G.  208454,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  anas 
extending  upward  form  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  OH  E5  Youngstown  Elser  Metro 
Airport,  OH  (Revised] 

Youngstown  Elser  Metro  Airport,  OH 
(lat.  40-57'38"N..  long.  80''40'36"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Youngstown  Elser  Metro 
Airport;  and  within  4.0  miles  either  side  of 
the  108°  bearing  from  the  airport,  extending 
from  the  6.4-mile  radius  to  8.8  miles  east  of 
the  airport,  excluding  that  airspace  within 
the  Youngstown-Warren  Regional  Airport, 
OH,  Class  E  airspace  area,  and  excluding  that 
airspace  within  the  New  Castle,  PA,  Class  E 
airspace  area. 

Issued  in  Des  Plaines.  Illinois  on  June  16. 
1998. 

David  B.  Johnson, 

Acting  Manager.  Air  Traffic  Division. 
(FR  Doc.  98-17051  Filed  6-24-98;  8:45  am] 

BiLUNQ  CODE  4910-i;Mlll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-ASO-5] 

Amendment  of  Class  E  Airspace; 
RoxtX)ro,  NC 

AGENCY:  Fedeal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  Roxboro,  NC.  A 
Global  Positioning  System  (GPS) 
Runway  (RWY)  6  Standard  Instrument 
Approach  Procedure  (SLAP)  has  been 
developed  for  Person  County  Airport. 
As  a  result,  additional  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SLAP  and 
for  Instnm:ient  Flight  Rules  (IFR) 
operations  at  Person  County  Airport. 
The  Class  E  airspace  has  been  increased 
from  a  6.4  to  a  6.6-mile  radius. 
EFFECTIVE  DATE:  0901  LTFC.  August  13. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration.  PO  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5586. 
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SUPPLEMENTARY  INFORMATION: 
History 

On  April  6.  1998,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  E  airspace  at  Roxboro, 
NC.  (63  FR  16718).  This  action  provides 
adequate  Class  E  airspace  for  IFR 
operations  at  Person  County  Airport. 
Etesignations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Roxboro,  NC.  A  GPS  RWY  6  SIAP  has 
been  developed  for  Person  County 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Person  County 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963Comp..p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
E>esignations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  NC  ES    Roxboro.  NC  (Revised) 

Person  County  Airpwrt,  NC 

(lat.  36°17'08"  N,  long.  78''59'00"  W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  6.6-mile  radius  of  Person  County 
AirjKDrt. 

•         *  •  •         • 

Issued  in  College  Park,  Georgia,  on  May  29, 
1998. 

)e£Fiery  N.  Burner. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  98-16957  Filed  6-25-98;  8:45  am) 

BILLMO  CODE  4»10-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  14 

Amended  Enforcement  Policy 
Statement  Concerning  Clear  and 
Conspicuous  Disclosure  in  Foreign 
Language  Advertising  and  Sales 
Materials 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule;  Statement  of  policy. 

SUMMARY:  The  Commission  has 
determined  that  it  would  be  appropriate 
to  amend  its  Enforcement  Policy 
Statement  regarding  clear  and 
conspicuous  disclosures  in  foreign 
language  advertising  and  sales 
materials.  The  amended  policy 
statement  is  intended  to  clarify  the  1973 
Enforcement  Policy  Statement. 
EFFECTIVE  DATE:  June  26,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Badger  or  Matthew  D.  Gold, 
San  Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  Street, 


Suite  570,  San  Francisco.  CA  94103, 
(415) 356-5270. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Trade  Commission 
("Commission")  has  noted  that  some 
advertisements  appearing  in  foreign 
language  publications  feature 
advertising  copy  in  both  English  and  a 
foreign  language,  but  include  the 
required  disclosure  only  in  English. 
Because  the  teirget  audience  for  these 
ads  is  non-English  speaking,  the 
Commission  believes  that  the  required 
disclosure  should  be  provided  in  the 
language  of  the  target  audience,  rather 
than  English.  This  policy  statement 
clarifies  the  Commission's  policy  under 
these  circumstances. 

The  Commission,  on  two  occasions, 
has  addressed  the  issue  of  disclosiures  in 
foreign  language  advertising.  On  August 
9, 1973.  the  Commission  issued  an 
Enforcement  Policy  Statement  dealing 
with  disclosures  in  foreign  language 
advertising.  That  policy  statement, 
which  is  codified  at  16  CFR  14.9,  reads 
in  pertinent  part:  "(a)  Where  ceasie-and- 
desist  orders  as  well  as  rules,  guides  and 
other  statements  require  'clear  and 
conspicuous'  disclosure  of  certain 
information,  that  disclosure  must  be  in 
the  same  language  as  that  pnncipally 
used  in  the  advertisements  and  sales 
materials  involved.'  Sta^has  been 
informed  that  some  companies  have 
interpreted  the  1973  Enforcement  Policy 
Statement  to  mean  that  a  disclosure 
must  be  in  English,  regardless  of  the 
target  audience  of  the  advertisement,  if 
the  niunber  of  English  words  in  an 
advertisement  exceeds  the  niunber  of 
foreign  language  words. 

On  November  4,  1986,  the 
Commission  issued  its  Regulations 
Under  the  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986.* 
Those  regulations  address,  inter  alia,  the 
language  in  which  the  Surgeon 
General's  health  warning  must  appear  in 
advertisements  for  smokeless  tobacco 
products.  The  smokless  tobacco 
regulations  require  that: 

In  the  case  of  an  advertisement  for  a 
smokeless  tobacco  product  in  a 
newspaper,  magazine,  periodical,  or 
other  publication  that  is  not  in  English, 
the  warning  statement  shall  appear  in 
the  predominant  language  of  the 
publication  in  which  the  advertisement 
appears.  In  the  case  of  any  other 
advertisement,  the  warning  statement 
shall  appear  in  the  same  language  as 
that  principally  used  in  the 
advertisement.^ 


>  38  FR  21494  (Aug.  9.  1973). 
»  16  CFR  307  (1997). 
'  16  CFR  307.5 
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While  the  policy  statement  focuses  on 
the  principal  language  of  the 
advertisement,  the  smokeless  tobacco 
regulation  looks  to  the  predominant 
language  of  the  publication  in 
determining  the  language  in  which  the 
Surgeon  General's  health  warriing  must 
appear. 

The  Commission  believes  that,  for 
advertisements  in  publications,  the 
smokeless  tobacco  language  is  better 
calculated  to  ensure  compliance  w\\h 
the  original  intent  of  the  1973 
Enforcement  Policy  Statement— that 
disclosures  be  communicated  effectively 
to  the  advertisement's  target  audience. 

By  amending  the  policy  statement  as 
proposed,  the  Commission  would  not  be 
creating  a  new  regulation.  The  policy 
statement  amendment  merely  would 
clarify  the  original  intent  of  the  1973 
Enforcement  Policy  Statement— that  all 
American  consumers,  regardless  of  the 
language  they  speak,  have  access  to 
important  information  regarding  the 
products  they  purchase. 

List  of  Subjects  in  16  CFR  Part  14 

Trade  practices. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Commission  hereby 
amends  Title  16,  Part  14  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  14— ADMINISTRATIVE 
INTERPRETATIONS,  GENERAL 
POLICY  STATEMENTS,  AND 
ENFORCEMENT  POLICY 
STATEMENTS 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  41-58 

2.  Section  14.9  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§14.9    Requirements  concerning  clear  and 

conspicuous  disclosures  In  foreign 
language  advertising  and  sales  materials. 
•         •         •         •         * 

(a)  Where  cease-and-desist  orders  as 
well  as  rules,  guides  and  other 
statements  require  "clear  and 
conspicuous"  disclosure  of  certain 
information  in  an  advertisement  or  sales 
material  in  a  newspaper,  magazine, 
periodical,  or  other  publication  that  is 
not  in  English,  the  disclosure  shall 
appear  in  the  predominant  language  of 
the  publication  in  which  the 
advertisement  or  sales  material  appears. 
In  the  case  of  any  other  advertisement 
or  sales  material,  the  disclosure  shall 
appear  in  the  language  of  the  target 
audience  (ordinarily  the  language 
principally  used  in  the  advertisement  or 
sales  material). 

(b)  Any  respondent  who  fails  to 
comply  with  this  requirement  may  be 
the  subject  of  a  civil  penalty  or  other 


law  enforcement  proceeding  for 
violating  the  terms  of  a  Commission 
cease-and-desist  order  or  rule. 

By  direction  of  the  Commission 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  98-16953  Filed  6-25-98;  8:45  am] 

BILUNQ  COOe  6750-01-41 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  19,  24.  Ill,  113, 143, 162. 
163,  178,  and  181 

(T.D.  9a-56) 

R1N  1515-AB77 

Recordkeeping  Requirements 

AGENCY:  Customs  Service:  Department 

of  the  Treasury. 

action:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 

correction  to  the  document  published  in 

the  Federal  Register  which  set  forth 

final  amendments  to  the  Customs 

Regulations  to  reflect  changes  to  the 

Customs  laws  regarding  recordkeeping 

and  related  requirements.  The 

correction  involves  an  incorrect  citation 

within  §  163.6  of  the  final  regulatory 

texts. 

EFFECTIVE  DATE:  This  correction  is 

effective  July  16,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  W.  Foote,  Regulations  Branch, 

Office  of  Regulations  and  Rulings  (202- 

927-0163). 

SUP»»1.EMENTARY  INFORMATION: 

Background 

On  June  16, 1998,  Customs  published 
in  the  Federal  Register  (63  FR  32916)  as 
T.D.  98-56  a  final  rule  document  setting 
forth  final  amendments  to  the  Customs 
Regulations  to  reflect  changes  to  the 
Customs  laws  regarding  recordkeeping 
requirements,  examination  of  records 
and  witnesses,  regulatory  audit 
procedures,  and  judicial  enforcement 
contained  in  the  Customs 
Modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182. 
107  Stat.  2057).  The  majority  of  those 
final  regulatory  texts  are  contained  in 
new  part  163  (19  CFR  part  163)  which 
reflects  general  recordkeeping 
requirements  applicable  to  persons  who 
engage  in  specified  types  of  customs 
transactions. 

Within  new  part  163.  §  163.6  includes 
requirements  concerning  the  production 
and  examination  of  entry  records  and 
prescribes  the  monetary  penalty 
assessment  and  additional  actions  that 


Customs  may  take  for  a  failure  to 
comply  with  those  requirements.  Within 
§  163.6,  paragraph  (b)(2)(i)  specifies  the 
Q^ditional  actions  that  Customs  may 
take  and  paragraph  (b)(2)(ii)  sets  forth 
an  exception  to  the  paragraph  (b)(2)(i) 
general  rule.  However,  the  text  of 
paragraph  (b)(2)(ii),  as  published, 
improperly  included  a  reference  to 
paragraph  "(b)(2)(ii)(B)"  which  should 
have  read  "(b)(2)(i)(B)".  This  document 
corrects  this  typographical  error. 

Correction  to  the  Final  Regulations 

§163.6    [Corrected] 

On  page  32948,  in  the  third  column, 
in  §  163.6,  in  paragraph  (b)(2)(ii),  the 
reference  "(b)(2)(ii)(B)"  is  corrected  to 
read  "(b)(2)(i)(B)". 

Dated:  June  22. 1998. 
Harold  M.  Singer, 
Chief.  Regulations  Branch. 
[FR  Doc.  98-17060  Filed  6-25-98;  8:45  am] 

BILUNQ  COO€  4820-02-P 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange  Visitor  Program 

agency:  United  States  Information 

Agency. 

ACTION:  Interim  final  rule. 

summary:  The  Agency  adopts  a  fee 
sufficient  for  it  to  recover  the  full  cost 
of  its  administrative  processing  of 
requests  for  waiver  of  the  two-year 
return  to  the  home  country  requirement 
set  forth  in  Section  212(e)  of  the 
Immigration  and  Naturalization  Act  (8 
U.S.C.  1182(e)). 

DATES:  This  interim  rule  is  effective 
June  26, 1998.  The  specified  fee  will  be 
assessed  for  all  waiver  applications 
post-marked  after  July  27,  1998.  Written 
comments  must  be  submitted  on  or 
before  July  27,  1998. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Public  Comment  Clerk, 
Office  of  General  Counsel.  United  States 
Information  Agency.  301  4th  Street, 
SW..  Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
301  4th  Street,  SW.,  Washington,  DC 
20547;  telephone,  (202)  619-6531. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Fulbright-Hays 
Act  of  1961  (Pub.  L.  87-256)  the  Agency 
administers  the  Exchange  Visitor 
Program  by  facilitating  the  entry  of  over 
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200,000  program  participants  each  year. 
The  Exchange  Visitor  Program  is  a 
component  of  the  public  diplomacy 
efforts  of  the  United  States  Government 
and  fosters  mutual  understanding  and 
peaceful  relations  between  the  United 
States  and  other  countries  through 
educational  and  cultural  exchange 
activities.  Program  participants  enter  the 
United  States  in  nonimmigrant  )-visa 
status.  A  statutory  requirement  has  been 
imposed  to  ensiue  that  certain  program 
participants  return  to  their  home 
country  and  share  with  their 
countrymen  the  education,  skills,  and 
imderstanding  of  the  United  States 
acquired  as  a  program  participant. 

Commonly  referred  to  as  the  Section 
212(e)  retvuTi  to  the  home  country 
requirement,  this  statutory  provision 
applies  to  a  program  participant  who 
has  entered  the  United  States  and 
received  government  funding  to 
participate  in  an  exchange  activity,  or 
who  has  pursued  graduate  medical 
education  or  training  as  a  participant,  or 
who  has  pursued  study  or  training  in  a 
field  of  interest  to  his  or  her  home 
government  as  evidenced  by  such  field's 
inclusion  on  the  identified  "skills  list" 
for  that  country.  If  subject  to  the 
provisions  of  Section  212(e),  a  program 
participant  may  not  adjust  his  or  her 
nonimmigrant  status  to  that  afforded 
under  the  provisions  of  8  U.S.C.  1101 
(h)  or  (1)  or  to  legal  permanent  resident 
unless  the  participants  has  been  either 
physically  present  in  his  or  her  home 
country  for  a  period  of  two  years 
following  completion  of  his  or  her 
Exchange  Visitor  Program  or  has 
received  a  waiver  of  this  requirement. 

Based  upon  the  statutory  and 
administrative  authorities  set  forth 
below,  the  Agency  has  determined  that 
its  review  of  and  recommendation 
regarding  requests  for  the  waiver  of  the 
two  year  return  to  the  home  country 
requirement  confers  a  specific  benefit  to 
the  requesting  individual.  Accordingly, 
a  fee  sufficient  to  recoup  the  costs  of 
conferring  this  sp>ecific  benefit  is 
appropriate. 

Legislative  Authority 

The  Department  of  Conunerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  1998 
(Pub.  L.  105-119)  authorizes  the  Agency 
to  collect  fees  related  to  its  provision  of 
Exchange  Visitor  Program  services. 
Specifically,  this  appropriations  statute 
authorizes  the  Agency  to  charge  a  fee 
and  recycle  such  monies  by  providing 
"*   *   •  That  not  to  exceed  $6,000,000. 
to  remain  available  until  expended,  may 
be  credited  to  this  appropriation  from 
fees  or  other  payments  received  from  or 
in  connection  with  English  teaching, 


Ubrary,  motion  pictiires,  and 
pubUcation  programs  as  authorized  by 
section  810  of  such  Act  of  1948  (22 
U.S.C.  1475e)  and,  notwithstanding  any 
other  law.  fees  from  educational 
advising  and  counseling,  and  exchange 
visitor  program  services  *  *   *." 

In  adopting  a  fee  for  exchange  visitor 
program  services  provided  to  the  public, 
the  Agency  is  also  gmded  by  the 
provisions  of  the  Independent  Offices 
Appropriations  Act  of  1952  (Pub.  L.  82- 
137),  31  U.S.C.  9701.  This  statute 
permits  an  agency  to  prescribe 
regulations  estabUshing  the  charge  for  a 
service  or  thing  of  value  provided  by  the 
agency.  Such  regulations  so  adopted  are 
subject  to  policies  prescribed  by  the 
President.  The  statute  directs  that  any 
charge  adopted  shall  be  (i)  fair;  and  (ii) 
based  on  the  costs  to  the  Government, 
the  value  of  the  service  to  the  recipient, 
the  public  jxdicy  or  interest  served,  and 
other  relevant  facts.  The  Agency  has 
determined  that  an  application  to  the 
Agency  for  a  waiver  recommendation  is 
a  request  for  a  service  within  the 
meaning  of  these  statutes  that  confers  a 
specific  benefit  upon  an  identifiable 
beneficiary.  Further,  the  Agency  also 
reUes  upon  the  decisions  in  Auyda.  Inc. 
V.  Attorney  General,  661  F.  Supp.  33 
(1987);  and  Engine  Manufacturers 
Association  v.  E.P.A.,  20  F.3d  1177 
(1994)  in  adopting  a  fee  for  the  review 
of  such  applications. 

Finally,  the  Agency's  adoption  and 
implementation  of  a  fee  for  review  of 
waiver  appUcations  will  be  subject  to 
the  provisions  of  the  Chief  Financial 
Officers  Act  of  1990  (Pub.  L.  101-576.) 
Section  205(a)(8]  of  this  Act  requires  the 
Agency's  Chief  Financial  Officer  to 
"review,  on  a  biennial  basis,  the  fee, 
royalties,  rents,  and  other  charges 
imposed  by  the  agency  for  services  and 
things  of  value  it  provides,  and  make 
recommendations  on  revising  those 
charges  to  reflect  costs  incurred  by  it  in 
providing  those  services  and  things  of 
value."  (31  U.S.C.  902(a)(8)) 

Office  of  Management  and  Budget 
Circular  No.  A-25 

Pursuant  to  Circular  No.  A-25.  The 
Office  of  Management  and  Budget 
(OMB)  has  estabhshed  the  Federal 
policy  governing  fees  assessed  for 
Government  services  and  for  the  sale  or 
use  of  Government  goods  or  resources. 
OMB  Circular  No.  A-25  sets  forth  the 
general  policy  that  a  "user  charge  *   •   • 
will  be  assessed  against  each 
identifiable  recipient  for  special  benefits 
derived  from  Federal  activities  beyond 
those  received  by  the  general  public." 
To  determine  whether  a  "special 
benefit"  has  accrued.  Circular  No.  A-25 
offers  the  following  guidance: 


For  example,  a  special  benefit  will  be 
considered  to  accrue  and  a  user  charge  will 
be  imposed  when  a  Government  service: 
(a)(E)nables  the  beneficiary  to  obtain  more 
immediate  or  substantial  gains  or  values 
(which  may  or  may  not  be  measurable  in 
monetary  terms)  than  those  that  accrue  to  the 
general  public  (e.g.,  receiving  a  patent, 
insurance,  or  guarantee  provision,  or  a 
hcense  to  carry  on  a  specific  activity  or 
business  or  various  kinds  of  public  land  use); 
or  (b)  (Pjrovides  business  stability  or 
contributes  to  public  confidence  in  the 
business  activity  of  the  beneficiary  (e.g.. 
insuring  deposits  in  commercial  banks);  or 
(c)  (I)s  performed  at  the  request  of  or  for  the 
convenience  of  the  recipient,  and  is  beyond 
the  services  regularly  received  by  other 
members  of  the  same  industry  or  group  or  by 
the  generaf  public  (e.g.,  receiving  a  passport, 
visa,  airman's  certificate,  or  a  Customs 
inspection  after  regular  duty  hours.) 
(OMB  Circular  A-25.  section  6.a.(l)) 

In  calculating  the  amount  of  the  fee  to 
be  charged  ior  the  Agency's  review  of  an 
appUcation  for  a  Section  212(e)  waiver 
and  recommendation  thereon,  the 
Agency  will  rely  upon  the  guidance  set 
forth  in  OMB  Circular  A-25.  Agencies 
are  directed  to  recoup  the  "full  costs"  of 
providing  a  service  or  specific  benefit. 
Full  cost  is  defined  as  including  all 
direct  and  indirect  costs  to  any  pari  of 
the  Federal  Government  of  providing  a 
good,  resource,  or  service.  'These  costs 
include,  but  are  not  limited  to,  an 
appropriate  share  of: 

(a)  Directed  and  indirect  personnel  costs, 
including  salaries  and  fringe  benefits  such  as 
medical  insurance  and  retirement. 
Retirement  costs  should  include  all  (funded 
or  unfunded)  accrued  costs  not  covered  by 
employee  contributions  as  sp>ecified  in 
Circular  No.  A-11. 

(b)  Physical  overhead,  consulting,  and 
other  indirect  costs  including  material  and 
supply  costs,  utilities,  insurance,  travel,  and 
rents  or  imputed  rents  on  land,  buildings, 
and  equipment.  If  imputed  rental  costs  are 
applied,  they  should  include: 

(i)  Depreciation  of  structures  and 
equipment,  based  on  official  Internal 
Revenue  Service  depreciation  guidelines 
unless  better  estimates  are  available;  and 

(ii)  An  annual  rate  of  return  (equal  to  the 
average  long-term  Treasury  bond  rate)  on 
land,  structures,  equipment  and  other  capital 
resources  used. 

(c)  The  management  and  sup)ervisory  costs. 

(d)  The  costs  of  enforcement,  collection, 
research,  establishment  of  standards,  and 
regulation,  including  any  required 
environmental  statements. 

(e)  Full  cost  shall  be  determined  or 
estimated  from  the  best  available  records  of 
the  agency,  and  new  cost  account  systems 
need  not  be  established  solely  for  this 
purpose. 

(OMB  Circular  A-25  Section  6.d) 

Circular  A-25  further  directs  the 
federal  agencies  to  adopt  user  charges 
by  promulgating  regulations,  to  ensure 
that  proper  internal  control  systems  and 
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appropriate  audit  standards  are  in  place, 
and  to  review  user  charges  biennially  to 
ensure  adjustment  of  such  charges  to 
reflect  unanticipated  changes  in  costs  or 
market  values. 

Fee  Calculation 

Having  determined  that  imposition  of 
a  user  fee  for  Agency  review  of  waiver 
requests  is  a  lawful  exercise  of  Agency 
authority,  the  amount  of  such  fee  must 
be  calculated.  In  calculating  the  amount 
of  this  fee.  the  Agency  is  guided  by  the 
provisions  of  0MB  Circular  No.  A-25, 
User  Charges  and  the  Federal 
Accounting  Standards  Advisory  Board 
Statement  of  Federal  Financial 
Accounting  Standards  No.  4:  Managerial 
Cost  Accounting  Concepts  and 
Standards  for  the  Federal  Government. 
These  standards  direct  that  an  agency 
identify  and  recoup  the  full  cost  of 
providing  a  benefit  or  service.  Full  cost 
is  defined  to  mean  both  the  direct  and 
indirect  costs  of  providing  said  service 
or  benefit.  The  Agency's  organizational 
structure  facilitates  the  calculation  of 
the  full  cost  associated  with  review  of 
waiver  applications  as  performance  of 
this  function  is  centralized  in  the 
Agency's  Office  of  General  Counsel 
Waiver  Review  Branch  (Waiver  Branch). 

The  Waiver  Branch  is  headed  by  a 
branch  cffief  who  supervises  five  waiver 
officers,  four  waiver  assistants  and  two 
program  assistants.  These  twelve 
employees  process  some  6,000  waiver 
applications  each  year.  This  processing 
is  broken  dawn  along  geographic  lines 
with  each  officer  responsible  for  specific 
countries  with  the  waiver  and  program 
assistants  providing  necessary  support 
services.  In  addition,  the  Waiver  Branch 
receives  general  management  oversight 
from  the  Agency's  General  Counsel  and 
Deputy  General  Counsel  and  legal 
oversight  and  assistance  from  an  Agency 
Assistant  General  Counsel. 

In  processing  waiver  applications,  the 
Waiver  Branch  unit  is  required  to 
perform  the  following  tasks: 

Receive  waiver  applications,  which 
includes  the  tasks  of  receiving,  opening, 
and  screening  applications; 

Record  fee,  which  includes,  in 
cooperation  with  the  Agency's 
Management  Bureau,  the  task  of 
receipting  fees,  reconciling  registers, 
preparing  and  making  deposits,  and 
recording  information  into  program  and 
financial  systems; 

Input  application  data,  which 
includes  the  tasks  of  entering  data  from 
applications  into  program  systems, 
verifying  data,  and  printing  system  data; 

Manage  records,  which  includes  the 
tasks  of  creating  files;  connecting 
requested  information  and  documents 
with  application  files;  putting,  storing. 


and  moving  files;  and  archiving  inactive 
files; 

Adjudicate  application,  which 
includes  the  tasks  of  distributing 
workload;  reviewing,  examine,  and 
adjudicating  applications;  making  and 
recording  adjudicative  decisions; 
requesting  and  reviewing  additional 
information  as  needed;  and  consulting 
with  supervisors  and  legal  counsel  on 
non-routine  adjudications; 

Prepare  outgoing  correspondence. 
which  includes  the  tasks  of  preparing 
decision  letters,  copying,  and  mailing; 

Respond  to  inquiries,  which  includes 
the  tasks  of  receiving  and  responding  to 
inquiries  on  the  status  of  a  waiver 
application  or  the  request  for  an 
advisory  opinion  regarding  whether  an 
alien  is  subject  to  the  two  year  return  to 
the  home  country  requirement.  These 
inquiries  may  be  from  applicants,  legal 
representatives,  or  members  of  Congress 
and  are  received  by  both  telephone  and 
in  writing. 

As  stated  above,  these  identified  tasks 
are  performed  on  a  full-time  basis  by  the 
twelve  members  of  the  Waiver  Branch 
with  three  additional  Agency  employees 
providing  supervision  and  legal  services 
on  a  less  than  full-time  basis.  Through 
application  of  FASAB  Federal  Financial 
Standards  No.  4;  Managerial  Cost 
Accounting  Concepts  and  Standards  for 
the  Federal  Government,  the  Agency  has 
identified  $632,872  in  direct  costs 
attributable  to  the  performance  of  the 
tasks  set  forth  above.  Based  upon  direct 
and  indirect  costs  of  $816,232.  and 
6,000  waiver  application  per  year,  the 
Agency  has  determined  that  the  per  unit 
cost  of  processing  a  waiver  application 
is  $136  and  adopts  this  amount  as  the 
fee  to  be  collected  for  the  future 
processing  of  waiver  applications. 

Public  Comment 

The  Agency  invites  comments  from 
the  public  on  this  interim  final  rule 
notwithstanding  the  fact  that  it  is  under 
no  legal  requirement  to  do  so.  The 
Designation  of  exchange  visitor 
sponsors  and  the  administration  of  the 
Exchange  Visitor  Program  are  deemed  to 
be  foreign  affairs  functions  of  the  United 
States  Government.  The  Administrative 
Procedures  Act.  5  U.S.C.  553(a)(l)(1989) 
specifically  exempts  such  functions 
from  the  rulemaking  requirements  of  the 

Act. 

The  Agency  will  accept  comments  for 
thirty  days  following  publication  of  this 
interim  final  rule.  In  accordance  with  5 
U.S.C.  605(b).  the  Agency  certifies  that 
this  rule  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  considered  to  be  a  major 
rule  within  the  meaning  of  section  1(b) 


of  E.O.  12291.  nor  does  it  have 
federalism  implications  warranting  the 
Preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612.  This 
rule  is  not  a  major  rule  as  defined  by  the 
Small  Business  Regulatory  Enforcement 
Act  of  1996  nor  is  it  considered  an 
economically  significant  regulatory 
action  as  defined  by  E.O.  12866.  This 
rule  does  not  impose  any  new  reporting 
or  record  keeping  requirements. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  Exchange  Programs. 
'  Dated:  June  18. 1998. 
Les  Jin, 
General  Counsel. 

Accordingly.  22  CFR  Part  514  is 
amended  as  follows: 

PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Airthority:  8  U.S.C.  1101  (a)(15)(j).  1182. 
1258:  22  U.S.C.  1431-1442.  2451-2460: 
Reorganization  Plan  No.  2  of  1977.  42  FR 
62461,  3  CFR  1977  Corap.  p.  200:  E.G.  12048 
43  FR  13361,  3  CFR.  1978  Comp.  p.  168; 
USIA  Delegation  Order  No.  85-5  (50  FR 
27393). 

2.  Part  514  is  amended  by  adding  a 
new  subpart  H  consisting  of  §  514.90  to 
read  as  follows: 


Subpart  H — Faes. 

§514.90     f«—. 

(a)  Remittances.  Fees  prescribed 
within  the  framework  of  31  U.S.C.  9701 
shall  be  submitted  as  directed  by  the 
Agency  and  shall  be  in  the  amount 
prescribed  by  law  or  regulation. 
Remittances  must  be  drawn  on  a  bank 
or  other  institution  located  in  the 
United  States  and  be  payable  in  United 
States  currency  and  shall  be  made 
payable  to  the  "United  States 
Information  Agency."  A  charge  of 
$25.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn.  If  an 
applicant  is  residing  outside  the  United 
States  at  the  time  of  application, 
remittance  may  be  made  by  bank 
international  money  order  of  foreign 
draft  drawn  on  an  institution  in  the 
United  States  and  payable  to  the  United 
States  Information  Agency  in  United 
States  currency. 

(b)  Amounts  of  Fees.  The  following 
fees  are  prescribed: 

Request  for  waiver  review  and 

recommendation — $136. 
[PR  Doc.  98-16653  Filed  6-25-98:  8:45  am] 
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DEPARTMErrr  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty)  of  the  Navy  has  determined 
that  a  prior  certification  of 
noncompliance  for  USS 
CONSTELLATION  (CV  64)  should  be 
amended  to  reflect  compliance  with  72 
COLREGS.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  June  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa.  JAGC.  U.S.  Navy 


Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  determined  that  certain 
navigation  lights  on  USS 
CONSTELLATION  (CV  64),  previously 
certified  as  not  in  compliance  with  72 
COLREGS,  now  comply  with  the 
applicable  72  COLREGS  requirements. 
Specifically,  the  ship  now  has  a  single 
forward  anchor  light  and  a  single  aft 
anchor  light,  as  required  by  Rule 
30(a)(i).  Furthermore,  the  forward 
anchor  light  and  the  aft  anchor  light 
have  been  relocated  to  comply  with 
Aimex  I,  paragraph  2(k),  and  Rule 
30{a)(ii). 

Moreover,  it  has  been  determined,  in 
accordance  vyith  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 


for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Fart  706 

Marine  safety,  Navigation  (water). 
Vessels. 

PART  706— {AMENDEDl 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authorityi  33  U.S.C.  1605. 

2.  Table  Two  of  706.2  is  amended  by 
revising  the  entry  for  USS 
CONSTELLATION  as  follows: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Table  Two 
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Approved:  June  15,  1998. 
W.T.  Store. 

Commander,  JAGC,  U.S.  Navy,  Acting  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty). 

[FR  Doc.  98-17017  Filed  6-25-98;  8:45  am] 
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DEPARMErfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD08-98-025] 

RIN2115-AE46 

Special  Local  Regulations; 
Independence  Day  Celebration 
Cumberland  River  Miles  190-191, 
Nashville,  TN 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Independence  Day 
Celebration.  This  event  will  be  held  on 
July  4.  1998  from  12  p.m.  imtil  11  p.m. 
at  the  Riverfront  in  Nashville, 
Tennessee  along  the  Cumberland  River, 
miles  190.0  to  191.0.  The  event  will 
include  a  boat  parade  beginning  at  5 
p.m.  and  a  fireworks  display  beginning 
at  8:45  p.m.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  boat 
parade  and  fireworks  display  that  will 
be  part  of  the  event. 

DATES:  These  regulations  are  effective 
from  4  p.m.  until  10  p.m.  on  July  4, 
1998. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  and  copying  at 
Marine  Safety  Office.  Paducah,  225 
Tully  Street,  Paducah.  Kentucky,  42003 


between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  BM2 
Stephen  L.  Jones,  Marine  Safety  Office, 
Paducah,  KY.,  Tel:  (502)  442-1621. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  then  30  days  from  the 
date  of  publication.  Following  normal 
rule  making  procedures  would  be 
impracticable.  The  details  of  the  event 
were  not  finalized  in  sufficient  time  to 
publish  proposed  rules  in  advance  of 
the  event  or  so  provide  for  a  delayed 
effective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  an  Independence  Day 
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celebration  including  a  boat  parade  and 
fireworks  display.  The  event  is 
sponsored  by  the  Nashville 
Metropolitan  Board  of  Parks  and 
Recreation.  Spectators  will  be  able  to 
view  the  event  from  areas  designated  by 
the  sponsor.  Non-participating  vessels 
will  be  able  to  transit  the  area  after  the 
river  is  reopened. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(fl  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  a  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  CFR  11040;  February  26. 
1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  because  of  the 
event's  short  duration. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  duration. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  USC  3501 
et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2-1, 
paragraph  (34)(h)  of  Commandant 
Instruction  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  USC  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100-T08-025  is 
added  to  read  as  follows: 

§  100.35-T08-025    Cumberland  River  at 
Nashvttle,  Tennessee 

(a)  Regulated  Area:  Cumberland  River 
Miles  190.0-191.0. 

(b)  Special  Local  Regulation:  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state  or  local 
law  enforcement  enforcement  and/or 
sponsor  provided  vessels  assigned  to 
patrol  the  event. 

(1)  No  spectator  shall  anchor,  block, 
loiter  in.  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessel  shall 
comply  with  all  directions  given;  failure 
to  do  so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  is 
empowered  to  control  the  movement  of 
all  vessels  in  the  regulated  area.  The 
Patrol  Commander  may  terminate  the 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and/or  prop)erty 
and  can  be  reached  on  VHF-FM 
Channel  16  by  using  the  call  signal 
"PATCOM". 

(b)  Effective  Date:  This  section  is 
effective  from  4  p.m.  and  10  p.m  to  July 
4. 1998. 

Dated:  June  19. 1998. 
A.L.  Gerfin.  Jr. 

Captain,  U.S.  Coast  Guard.  Acting 

Commander.  8th  Coast  Guard  District. 

|FR  Doc.  98-17072  Filed  6-25-98;  8:45  am) 

BILUNG  CODE  401»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

(CGO07-98-037] 

RiN211&-AE46 

Special  Local  Regulatior^s;  Cellular 
One  Otishore  Cup;  San  Juan  Bay  and 
North  of  Old  San  Juan.  Puerto  Rico 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 


SUMMARY:  Temporary  special  local 
regulations  are  being  adopted  for  the 
1998  Cellular  One  Offshore  Cup.  The 
event  will  be  held  from  1  p.m.  to  2:30 
p.m.  Atlantic  Standard  Time  (AST)  on 
June  28,  1998.  in  San  Juan  Bay  and 
North  of  Old  San  Juan.  Puerto  Rico. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
because  of  the  expected  number  of 
spectator  craft  in  the  vicinity  of  the 
racecourse. 

DATES:  These  regulations  become 
effective  at  12:30  p.m.  and  terminate  at 
3  p.m.  AST  on  June  28. 1998. 
ADDRESSES:  Documents  as  indicated  in 
the  preamble  may  be  made  available  for 
inspection  or  copying  at  La  Puntilla 
Finale,  San  Juan,  PR  00902  between  9 
a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
R»  FURTHER  INFORMATION  CONTACT: 
LT  D.L.  Garrison  at  (787)  729-6800, 
extension  227. 
SUPPtEMENTARY  INFORMATION: 

Background  and  Purpose 

On  June  28, 1998,  there  will  be  20 
high  speed  offshore  power  boats  racing 
on  a  fixed  course  in  San  Juan  Bay.  the 
bay  entrance  around  Pimta  El  Morro, 
east  2  n.m.  along  the  coast  to  Penon  San 
Jorge,  then  back  around  into  the  bay. 
The  race  boats  will  be  competing  at  high 
speeds  with  numerous  spectator  craft  in 
the  area,  creating  an  extra  or  unusual 
hazard  in  the  navigable  waterways. 
These  regulations  are  required  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  running  of 
the  1998  Cellular  One  Offshore  Cup. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Publishing 
a  NPRM  and  delaying  its  effective  date 
would  be  contrary  to  national  safety 
interests  since  immediate  action  is 
needed  to  minimize  potential  danger  to 
the  public,  as  the  exact  date  of  the  race 
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was  only  established  less  than  3  weeks 
prior  to  the  event. 

Regulatory  Evaluation 

This  rule  is  not  a  signiHcant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  euid  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(f)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  PR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulated  policies  and 
procedures  of  DOT  is  unnecessary.  The 
regulated  area  encompasses  San  Juan 
Bay,  the  bay  entrance,  and  the  waters 
extending  to  Vz  n.m.  offshore  of  Old  San 
Juan  from  Pimta  El  Morro  East  to  Penon 
San  Jorge,  entry  into  which  is  only 
prohibited  for  2V2  hours  on  the  day  of 
the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  rule  will 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities,  as 
these  regulations  will  only  be  in  effect 
in  a  limited  area  in  the  vicinity  of  San 
Juan  for  three  hours  on  the  day  of  the 
event. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  figure  2-1 ,  paragraph 


34(h),  of  Commandant  Instruction 
M16475.1C.  In  accordance  with  that 
section,  this  action  has  been 
environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
determined  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  have  been  prepared 
and  are  available  for  inspection  and 
copying  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46, 
and  33  CFR  100.35. 

2.  A  new  temporary  §  100.35T-07- 
037  is  added  as  follows: 

S 1 00.35T-07-037    Cellular  One  Offshore 
Cup;  San  Juan,  Puerto  Rico 

(a)  Regulated  Area:  A  regulated  area  is 
established  for  the  waters  north  of  Old 
San  Juan  beginning  at  18-28.24N,  066- 
08W,  then  North  to  18-28.54N,  066- 
08W,  then  East  to  18-28.4N,  066- 
05.30W,  then  South  to  18-28.12N,  066- 
05.30W.  then  directly  South  to  the 
shore,  and  including  all  of  San  Juan 
Bay,  except  San  Antonio  Approach 
Channel,  San  Antonio  Channel,  Army 
Terminal  Channel,  Army  Terminal 
Turning  Basin,  and  Puerto  Nuevo 
Channel,  and  Graving  Dock  Charmel. 
All  coordinates  referenced  use  Datum: 
NAD  1983. 

(b)  Special  Local  Regulations: 

(1)  Entry  into  the  regulated  area  by 
other  than  event  participants  is 
prohibited,  unless  otherwise  authorized 
by  the  Patrol  Commander.  Spectator 
craft  are  required  to  remain  in  a 
spectator  area  to  be  established  by  the 
event  sponsor  southeast  of  La  Puntilla. 
Aftfer  termination  of  the  race,  all  vessels 
may  resume  normal  operations.  Traffic 
may  be  permitted  to  resume  normal 
operations  between  scheduled  racing 
events,  at  the  discretion  of  the  Patrol 
Commander. 

(2)  Temporary  buoys  will  be  used 
delineate  the  course. 

(c)  Dates:  This  section  becomes 
effective  at  12:30  and  terminates  at  3 
p.m.  AST  on  June  28,  1998. 


Dated:  June  17. 1998. 
R.C.  Olsen,  Jr., 

Captain.  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Cuojxf  District. 
(FR  Doc.  98-17070  Filed  6-25-98;  8:45  am] 
BiujNO  coot  4tie-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD07-0a-024] 

RIN2115-AE46 

Special  Local  Regulations;  Deerfield 
Beach  Super  Boat  Race,  Deerfield 
Beach,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  permanent  special  local 
regulations  for  the  Deerfield  Super  Boat 
Grand  Prix  powerboat  race.  This  event 
will  be  held  aimually  during  the  third 
Sunday  of  July,  between  12:30  p.m.  and 
4  p.m.  Eastern  DayUght  Time  (EDT).  The 
regulations  are  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  event. 

DATES:  This  rule  becomes  effective  June 
26,  1998. 

ADDRESSES:  Documents  as  indicated  in 
the  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Group  Miami,  100  MacArthur 
Causeway,  Miami  Beach,  FL,  between 
the  hours  of  7:30  a.m.  and  3:30  p.m., 
Monday  through  Friday  except  Federal 
hohdays.  Telephone  (305)  535-4448. 
FOR  FURTHER  INFORMATION  CONTACT: 
AMCS  T.  Kjerulff,  Coast  Guard  Group 
Miami,  FL  at  (305)  535^448. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  7,  1998.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (63 
FR  25187),  seeking  comments  on  the 
establishment  of  permanent  special 
local  regulations  for  the  DeerHeld  Super 
Boat  race.  No  comments  were  received 
during  the  comment  period. 

Background  and  Purpose 

Super  Boat  International  Productions 
Inc.,  is  sponsoring  a  high  speed  power 
boat  race  that  will  take  place  aimually 
on  the  third  Sunday  in  July  in  the 
Atlantic  Ocean  off  Deerfield  Beach, 
Florida.  Approximately  thirty-five  (35) 
race  boats,  ranging  in  length  from  24  to 
50  feet,  will  participate  in  the  event. 
There  will  also  be  approximately  two 
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hundred  (200)  spectator  cxafl.  The  race 
txMts  will  be  competing  at  high  speeds 
with  numerous  spectator  crafts  in  the 
area,  creating  an  extra  or  unusutd  hazard 
in  the  navigable  waterways.  These 
regulations  will  create  a  regulated  area 
offshore  Deerfield  Beach  that  will  only 
allow  participant  vessels  to  enter,  and  a 
spectator  craft  area. 

In  accordance  with  5  U.S.C.  553,  good 
cause  exists  for  making  this  regulation 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Delaying 
its  effective  date  would  be  contrary  to 
national  safety  interests  since 
immediate  action  is  needed  to  minimize 
potential  danger  to  the  public,  as  the 
sponsors  only  recently  determined  that 
the  event  would  be  held  on  the  third 
Sunday  of  July  each  year  and  there  was 
not  sufficient  time  remaining  for  a  full 
comment  period  and  delayed  effective 
date. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  by  the  Office  of  Manageinent  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedxues  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposed  r\ile  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  poUdes 
and  procedures  of  DOT  is  imnecessary. 
Entry  into  the  regulated  area  is 
prohibited  for  only  4.5  hours  on  the  day 
of  the  event  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  non-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  U.S.C.  605(b)  that  this  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  the  regulations  would  only 
be  in  effect  in  a  limited  area  offshore 
Deerfield  Beach  for  approximately  4.5 
hours  one  day  each  year. 


Collection  of  Infbrmation 

These  regulations  contain  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.] 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  In  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemkaing  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figxure  2-1, 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  is  available  in  the 
docket  for  inspection  or  copying. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Add  section  100.733  to  read  as 
follows: 

§  100.733    Annual  D«erf(eld  Beach  Super 
Boat  Race;  Oaerfleld  Baach,  Florida. 

(a)  Regulated  Areas.  (1)  A  regulated 
area  is  established  by  a  line  joining  the 
following  points: 

Comer  point  1:  26  17.774-080  04.4'W 
Comer  point  2:  26  19.7'N-080  03.9'W 
Comer  point  3:  26  15.774-080  04.4'W 
Comer  point  4:  26  15.71^1-080  04.9^.  All 
coordinates  reference  Datum  NAD:  83. 

(2)  A  spectator  area  is  established  in 
the  vicinity  of  the  regulated  area  for 
spectator  traffic  and  is  defined  by  a  line 
joining  the  following  points: 

Comer  point  1:  26  15.774-080  03.yW 
Comer  point  2:  26  15.774-080  04.1'W 
Comer  point  3:  26  19.774-080  03.7^^ 
Comer  point  4:  26  19.774-080  03.5'W.  All 
coordinates  reference  Datum  NAD:  83. 

(3)  A  buffer  zone  of  406  yards 
separates  the  racecourse  and  the 
spectator  fleet. 


(b)  Special  local  regulations.  (1)  Entry 
into  the  regulated  area  by  other  than 
event  participants  is  prohibited  unless 
otherwise  authorized  by  the  Patrol 
Commander.  After  the  completion  of 
scheduled  races  and  the  departiue  of 
participants  from  the  regulated  area, 
traffic  may  resume  normal  operations. 
At  the  discretion  of  the  Patrol 
Commander,  traffic  may  be  permitted  to 
resume  normal  operations  between 
scheduled  racing  events. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  take  immediate  steps 
to  avoid  colhsion.  The  display  of  an 
orange  distress  smoke  signal  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  stop  immediately. 

(3)  Spectators  are  required  to  maintain 
a  safe  distance  from  the  racecourse  at  all 
times. 

(c)  Effective  Date.  This  section 
becomes  effective  annually  on  the  third 
Sunday  of  July  at  12  p.m.  and 
terminates  at  4:30  p.m.  EDT. 

Dated:  June  17, 1998. 
R.C  Olaen,  Jr., 

Captain  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District 
[FR  Doc  98-17071  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CGD01-07-014] 

RtN2115-nAA98 

Special  Anchorage  Area:  Groton,  CT 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  will  extend 
the  boimdaries  of  the  special  anchorage 
area  cxurently  existing  off  Groton, 
Connecticut,  between  Pine  Island  and 
Avery  Point.  This  action  is  taken  at  the 
request  of  the  City  of  Groton,  and  is 
intended  to  make  space  available  within 
the  special  anchorage  area  for 
approximately  20  additional  moorings. 
DATES:  This  final  rule  is  effective  July 
27,  1998. 

ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
First  Coast  Guard  District  (oan),  408 
Atlantic  Avenue,  Boston, 
Massachusetts,  02110-3350,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  617-223-8337. 
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FOfl  FURTHER  INFORMATION  CONTACT:  LT 

Matthew  Stuck,  Aids  to  Navigation 

Branch,  First  Coast  Guard  EHstrict,  408 

Atlantic  Avenue,  Boston, 

Massachusetts,  02110-3350.  (617)  223- 

8347. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  6.  1998,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Special  Anchorage 
Area:  Groton,  CT"  in  the  Federal 
Register  (63  FR  6141).  The  Coast  Guard 
received  no  letters  commenting  on  the 
propose  rulemaking.  No  public  hearing 
was  requested,  and  none  was  held. 

Background  and  Purpose 

The  rule  is  in  response  to  a  request 
made  by  the  City  of  Groton  to 
accommodate  the  increased  number  of 
vessels  mooring  in  this  area.  The  final 
rule  will  expand  the  existing  special 
anchorage  near  Groton,  Connecticut, 
described  in  33  CFR  110.51.  to  allow  its 
use  by  approximately  20  additional 
boats.  Vessels  not  more  than  65  feet  in 
length  when  at  anchor  in  any  special 
anchorage  shall  not  be  required  to  carry 
or  exhibit  the  white  anchor  lights 
required  by  the  Navigation  Rules.  The 
rule  will  provide  approximately  twenty 
additional  moorings  iA  which  vessel 
owners  may  enjoy  the  convenience  of  a 
special  anchorage.  The  existing 
anchorage,  located  near  Fine  Island  and 
Avery  Point,  is  split  into  two  areas  by 
a  210-foot  wide  fairway  channel.  The 
change  will  reduce  the  width  of  the 
existing  fairway  to  approximately  135 
feet  and  extend  the  western  boundary  of 
the  southern  section  of  the  anchorage  by 
75  feet.  The  note  following  section  33 
CFR  110.51  is  also  updated  to  indicate 
the  decrease  in  fairway  channel  width. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  No  person  will  be 
required  to  spend  any  money  in  order 
to  comply  with  this  regulation.  The 
regulation  will  exempt  persons 
operating  in  the  expanded  area  from 


complying  with  the  more  stringent 
vessel  lighting  regulations  they  would 
ordinarily  be  obliged  to  follow. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
For  the  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  expects  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  offered  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  could  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Collection  of  Information 

This  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  Figure  2-1, 
paragraph  34(f)  Coast  Guard 
Commandant  Instruction  M16475.1C 
that  thisi-ule  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  and 
En vironmentar Analysis  Checklist  are 
available  in  the  docket  for  inspection 
and  copying  where  indicated  under 
ADDRESSES  in  this  final  rule. 


List  of  Subiects  in  33  CFR  Part  110 

Anchorage  grounds. 

Final  Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  110  as  follows: 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2071;  49  CPR 
1.46  and  33  CFR  1.05-l(g).  Section  110.1a 
and  each  section  listed  in  it  are  also  issued 
under  33  U.S.C.  1223  and  1231. 

2.  Revise  §  110.51  to  read  as  follows: 

§  1 1 0.51     Groton,  Conn. 

The  waters  between  an  unnamed  cove 
and  Pine  Island. 

(a)  Beginning  at  a  point  on  the 
shoreline  of  Avery  Point  at  latitude 
41''19'01.4".  longitude  072''03'42.8"; 
thence  to  a  point  in  the  cove  at  latitude 
41''19'02.5".  longitude  72''03'36.2"; 
thence  southeasterly  to  a  point  at 
latitude  4in8'56.2",  longitude 
072''03'34.2";  thence  northeasteriy  to 
latitude  41''19'02.5",  longitude 
072''03'19.2"  thence  terminating  at  the 
tip  of  Jupiter  Point  at  latitude 
41°19'04.4".  longitude  072''03'19.7". 
DATUM:  NAD  83 

(b)  Beginning  at  a  point  on  the 
shoreline  of  Pine  Island  at  latitude 
41''18'47.1".  longitude  072''03'36.8"; 
thence  northeriy  to  latitude  41"'18'54.1". 
longitude  072''03'35.4";  thence 
northeasterly  to  a  point  at  latitude 
41'19'01.2",  longitude  072''03'19.3"; 
thence  terminating  at  a  point  at  latitude 
41''18'54.0".  longitude  072''03''17.5". 
DATUM:  NAD  83 

Note:  The  areas  designated  by  (a)  and  (b) 
are  principally  for  the  use  of  recreational 
vessels.  Vessels  shall  be  anchored  so  that  part 
of  the  vessel  obstructs  the  135  foot  wide 
channel.  Temporary  floats  or  buoys  for 
marking  the  location  of  the  anchor  of  a  vessel 
at  anchor  may  be  used.  Fixed  mooring  pilings 
or  stakes  are  prohibited. 

Dated:  )une  11. 1998. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

[FR  Doc.  98-17073  Filed  6-25-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 
RIN  1840-AC45 

William  D.  Ford  Federal  Direct  Loan 
Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 
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summary:  The  Secretary  amends  the 
William  D.  Ford  Federal  Direct  Loan 
Program  regulations  to  add  the  Office  of 
Management  and  Budget  (0MB)  control 
number  to  certain  sections  of  the 
regulations.  These  sections  contain 
information  collection  requirements 
approved  by  0MB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved 
and  affected  parties  must  comply  with 
them. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  1.  1998. 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 
Kenneth  Smith,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW,  ROB-3,  Room  3045.  Washington. 
DC  20202.  telephone  202-708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  Final 
regulations  for  the  William  D.  Ford 
Federal  Direct  Loan  Program  were 
published  in  the  Federal  Register  on 
November  28,  1997  (62  FR  63428). 
Compliance  with  information  collection 
requirements  in  certain  sections  of  these 
regulations  was  delayed  until  those 
requirements  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995.  OMB  approved  the  information 
collection  requirements  in  the 
regulations  on  December  4,  1997.  The 
information  collection  requirements  in 
these  regulations  will  therefore  become 
effective  with  all  of  the  other  provisions 
of  the  regulations  on  July  1. 1998. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  publication  of  OMB 
control  numbers  is  purely  technical  and 
does  not  establish  substantive  policy. 
Therefore,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(B),  that  public 
comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 


Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htra 
http://www.ed.gov/news.htral 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219- 
1511,  or  toll  free.  1-800-222^922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

List  of  Subjects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 
Student  aid,  Vocational  education. 

Dated:  June  19, 1998. 
David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  Part  685  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  685— WILLIAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

1.  The  authority  citation  for  Part  685 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087a  et  seq.,  unless 
-otherwise  noted. 

§685.212    [Amendsd] 

2.  Section  685.212,  is  amended  by 
adding  the  OMB  control  number 
following  the  section  to  read  as  follows: 

"(Approved. by  the  Office  of 
Management  and  Budget  under  control 
number  1840-0672)" 

[FR  Doc.  98-17131  Filed  6-25-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[OR-2-0001;  FRL-6115-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Oregon 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  the  Section 
111(d)  State  Plan  submitted  by  Oregon 
on  May  14, 1997,  for  implementing  and 
enforcing  the  Emissions  Guidelines  (EG) 
applicable  to  existing  Municipal  Solid 
Waste  (MSW)  Landfills. 
DATES:  This  action  is  effective  on 
August  25. 1998  unless  significant, 
material,  and  adverse  comments  are 
received  by  July  27,  1998.  If  significant, 
material,  and  adverse  comments  are 
received  a  timely  withdrawal  will  be 
published  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Catherine  Woo.  Office 
of  Air  Quality  (OAQ-107).  EPA.  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Copies  of  materials  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quality.  1200  Sixth  Avenue  (OAQ-107). 
Seattle.  Washington  98101,  and  at 
Oregon  Department  of  Environmental 
Quality,  811  SW  Sixth  Avenue, 
Portland.  Oregon  97204. 
FOR  FURTHER  INFORMATION  CONTACT! 

Catherine  Woo,  Office  of  Air  Quality 
(OAQ-107),  EPA,€eattle.  Washington 
98101.  (206)  553-1814. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  12,  1996.  pursuant  to 
Section  111  of  the  Clean  Air  Act  (Act), 
the  EPA  promulgated  new  source 
performance  standards  (NSPS) 
applicable  to  new  MSW  Landfills  and 
EG  applicable  to  existing  MSW 
Landfills.  The  NSPS  and  EG  are  codified 
at  40  CFR  Part  60,  Subparts  WWW  and 
Cc,  respectively.  See  61  FR  9905  (March 
12, 1996).  Under  Section  111(d)  of  the 
Act,  the  EPA  established  procedures 
whereby  States  submit  plans  to  control 
existing  sources  of  designated 
pollutants.  Designated  pollutants  are 
defined  as  pollutants  which  are  not 
included  on  a  list  published  under 
Section  108(a)  of  the  Act  (i.e.,  National 
Ambient  Air  Quality  Standard 
pollutants),  but  to  which  a  standard  of 
performance  for  new  sources  applies 
under  Section  111.  Under  Section 
111(d),  emission  standards  are  to  be 
adopted  by  the  States  and  submitted  to 
EPA  for  approval.  The  standards  limit 
the  emissions  of  designated  pollutants 
from  existing  facilities  which,  if  new, 
would  be  subject  to  the  NSPS.  Such 
facilities  are  called  designated  facilities. 

The  procedures  under  which  States 
submit  these  plans  to  control  existing 
sources  are  defined  in  40  CFR  Part  60. 
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Subpart  B.  According  to  Subpart  B,  the 
States  are  required  to  develop  plans 
within  Federal  guidelines  for  the  control 
of  designated  pollutants.  The  EPA 
publishes  guideline  documents  for 
development  of  State  emission 
standards  along  with  the  promulgation 
of  any  NSFS  for  a  designated  pollutant. 
These  guideUnes  apply  to  designated 
pollutants  and  include  information  such 
as  a  discussion  of  the  poUuteint's  effects, 
description  of  control  techniques  and 
their  effectiveness,  costs  and  potential 
impacts.  Also  as  guidance  for  the  States, 
recommended  emission  limits  and  times 
for  compliance  are  set  forth,  and  control 
equipment  which  will  achieve  these 
emission  limits  are  identiHed  in  Subpart 
Co  for  exisUng  MSW  Landfills.  The  EG 
specified  limits  for  landfill  gas  requires 
affected  facilities  to  operate  a  control 
system  designed  to  reduce  collected 
non-methane  organic  compounds 
(NMOC)  concentrations  by  98  weight- 
percent,  or  reduce  the  outlet  NMOC 
concentration  to  20  parts  per  million  or 
less,  using  the  test  methods  specified  in 
40  CFR  60.754(d). 

n.  Discussion 

On  May  14,  1997.  the  Oregon 
Department  of  Environmental  Quality 
(ODEQ)  submitted  to  EPA  their  111(d) 
State  Plan  for  implementing  and 
enforcing  the  emission  guidelines  for 
existing  MSW  landfills  in  the  State.  The 
Plan  contained  Emission  Standards  and 
Limitations,  Compliance  Schedule, 
Emission  Inventory,  Source 
Surveillance,  Compliance  Assurance" 
and  Enforcement,  and  applicable  State 
regulations  (OAR  340-025-0740,  and 
OAR  340-025-0745). 

The  approval  of  ODEQ's  State  Plan  is 
based  on  finding  that:  (1)  ODEQ 
provided  adequate  public  notice  of 
public  hearings  for  the  proposed 
rulemaking  which  allows  Oregon  to 
implement  and  enforce  the  EG  for  MSW 
Landfills,  and  (2)  ODEQ  also 
demonstrated  that  it  has  the  legal 
authority  to  adopt  emission  standards 
and  compliance  schedules  applicable  to 
the  designated  facilities;  enforce 
applicable  laws,  regulations,  standcuds 
and  compliance  schedules;  seek 
injunctive  relief;  obtain  information 
necessary  to  determine  compliance; 
require  recordkeeping;  conduct 
inspections  and  tests;  require  the  use  of 
monitors;  require  emission  reports  of 
Q^vners  and  operators;  and  make 
emission  data  publicly  available. 

ODEQ's  regulations  adopt  40  CFR  Part 
60.  Subpart  WWW  and  require  existing 
MSW  Landfills  to  comply  writh  the 
Subpart  WWW  emission  standards  and 
limitations.  In  its  State  Plan  submittal, 
ODEQ  affirms  that  MSW  Undfills 


subject  to  OAR  340-025-0740  must 
comply  with  40  CFR  Part  60,  Subpart 
WWW.  Attachment  3a  summarizes  all 
emission  standards  and  limitations  for 
the  major  pollutant  categories  related  to 
the  designated  sites  and  facilities.  This 
approach  is  approved  because  the  NSPS 
Subpart  WWW  requirements  are  at  least 
as  protective  as  the  Federal 
requirements  contained  in  Subpart  Cc 
for  existing  MSW  Landfills. 

ODEQ  also  submitted  Oregon 
Administrative  Rule  (OAR)  340-025- 
00745,  which  adopts  40  CFR  Subpart 
WWW.  Thus,  the  compliance  schedules 
and  increments  of  progress  specified  in 
Subpart  WWW  are  part  of  the  State  Plan 
and  apply  to  each  existing  MSW 
Landfill  as  stipulated  in  Subjiart  WWW. 
The  State  Rule's  requirement  that 
existing  MSW  Landfills  comply  with  the 
compliance  schedule  and  legally 
enforceable  increments  of  progress  as 
stated  in  Subpart  WWW  has  been 
reviewed  and  is  approved  as  being  at 
least  as  protective  as  Federal 
requirements  for  existing  MSW 
Landfills  in  Subpart  Cc. 

Oregon  incluaed  in  its  Plan,  under 
Attachment  3b,  emission  inventories  for 
all  its  applicable  sources.  There  are 
approximately  91  existing  landfills  in 
Oregon's  inventory,  including  several 
closed  facilities  subject  to  the  initial 
reporting  requirements  of  the  EG.  In 
these  inventories,  all  designated 
pollutants  have  been  identified  and  data 
provided  for  each. 

Oregon  cites  its  legal  authority 
(ORS468.095,  468A.050(2),  and 
468A.070)  to  determine  the  compliance 
status  by  requiring  owners  and 
operators  of  designated  facilities  to 
maintain  records  and  report  to  ODEQ 
the  nature  and  amount  of  emissions 
from  the  facilities.  Oregon  also  cites  it 
legal  authority  (468.055(1)&(2))  to 
conduct  pei  Iodic  inspection  and  testing, 
as  necessary,  of  designated  facilities. 
The  State's  ability  to  provide  emission 
data  correlated  with  the  emission 
standards  to  the  public  is  referenced  in 
its  State  Plan  submittal  as  well  as  in 
OAR  340-025-0740  and  OAR  340-025- 
0745.  Finally,  Oregon  will  provide 
reports  on  progress  of  plan  enforcement 
as  required  by  40  CFR  60.25. 

All  measures  and  other  elements  in 
the  State  Plan  must  be  enforceable  by 
ODEQ.  (See  Sections  111(d)  and  40  CFR 
Part  60.)  During  EPA's  review  of  a 
previous  State  Implementation  Plan 
revision,  a-problem  was  detected 
concerning  the  State's  ability  to 
adequately  enforce  point  source 
permits.  EPA  determined  that,  because 
a  five-day  advance  notice  provision 
required  by  Oregon  Revised  Statute 
(ORS)  468.126(1)  (1991)  can  bar  civil 


penalties  from  being  imposed  for  certain 
permit  violations,  ORS  468  fails  to 
provide  the  adequate  enforcement 
authority  the  State  must  demonstrate  to 
obtain  State  Plan  submittal,  required  by 
the  Clean  Air  Act  for  program  approval. 

However,  following  EPA  notification 
to  Oregon,  the  Governor  of  Oregon 
signed  into  law  new  legislation 
amending  ORS  468.126  on  September  3, 
1993.  This  amendment  added  paragraph 
468.126(2)(e)  which  provides  that  the 
five-day  advance  notice  required  by 
ORS  468.126(1)  does  not  apply  if  the 
notice  requirement  will  disqualify  the 
State's  program  from  Federal  approval 
or  delegation.  ODEQ  responded  to 
EPA's  interpretation  of  the  application 
of  468.1 26(2)(e)  and  agreed  that,  if 
Federal  statutory  requirements  preclude 
the  use  of  the  five-day  advance  notice 
provision,  no  advance  notice  will  be 
required  for  violations  of  the  State  Plan 
requirements.  Because  the  five-day 
notice  provision  in  ORG  468.126(1) 
could  preclude  enforcement  of  the  State 
Plan  in  some  instances,  application  of 
the  notice  provision  would  preclude 
approval  of  the  State  MWC  Plan. 
Accordingly,  pursuant  to  ORS 
468.1 26(2)(e),  the  five-day  notice  will 
not  be  required  for  permit  violations  of 
the  State  Plan. 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Oregon's  audit  privilege  and  penalty 
immunity  law  ORS  468.963,  Oregon 
Audit  Privilege  Act,  or  its  impact  upon 
any  approved  provision  in  the  State 
Plan,  including  any  subsequent 
revisions.  The  action  taken  herein  does 
not  express  or  imply  any  viewpoint  on 
the  question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  from  the 
effect  of  Oregon's  audit  privilege  and 
immimity  law.  A  state  audit  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  carniot  have  any 
impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  ^04  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audit  privilege  or  immunity  law. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  has  included  a 
parallel  proposal  to  approve  the  ODEQ 
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State  Plan.  If  no  significant,  material, 
and  adverse  comments  are  received  by 
July  27,  1998,  this  action  will  be 
effective  August  25.  1998. 

If  the  EPA  receives  significant, 
material,  and  adverse  comments  by  the 
above  date,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  docvmient  in 
the  Federal  Register  that  will  withdraw 
this  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
parallel  proposed  rule  published  in 
today's  Federal  Register.  The  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  August  25, 1998. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  Federal 
action  approves  pre-existing 
requirements  under  federal.  State  or 
local  law,  and  imposes  no  new 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities. 
Therefore,  these  amendments  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 


("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  on  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  milUon  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  25, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Emission 


guidelines.  Intergovernmental  relations, 
Municipal  solid  waste  landfills. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  8. 1998. 
Chuck  Findley, 
Acting  Regional  Administmtor,  Region  10. 

40  CFR  Part  62  is  amended  as  follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authoritj:  42  U.S.C.  7401-7642. 

Subpart  MM — Oregon 

2.  Section  62.9350  is  amended  by 
adding  paragraphs  (b)(5)  and  (c)(5)  to 
read  as  follows: 

§  62.9350    Identification  of  plan. 

•         •         •         •         •  ' 

(5)  Control  of  landfill  gais  emission 
from  existing  Municipal  Solid  Waste 
Landfill  plan  was  submitted  by  Oregon 
Department  of  Environmental  Quality 
on  May  14,  1997. 

(c)  •   •   * 

(5)  Existing  municipal  solid  waste 
landfills. 

3.  Subpart  MM  is  amended  to  add 
§62.9510  and  a  new  undesignated 
heading  to  read  as  follows: 

Control  of  Landfill  Gas  Emissions  From 
Existing  Municipal  Solid  Waste 
Landfills 

§  62.951 0    Identification  of  sources. 

The  plan  applies  to  all  existing  MSW 
landfill  facilities  in  Oregon  meeting  the 
requirements  as  stated  in  their  State 
regulations. 

(FR  Doc.  98-17119  Filed  6-25-98;  8:45  am) 

BtLUMG  CODE  eS80-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-6114-4] 

Fuels  and  Fuel  Additives; 
Amendments  to  the  Enforcement 
Exemptions  for  California  Gasoline 
Refiners 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule.  * 

SUMIMARY:  In  this  action.  EPA  is 
amending  certain  requirements  of  the 
reformulated  gasoline  (RFG)  regulations 
which  are  applicable  to  California 
gasoline  refiners,  importers  and 
oxygenate  blenders.  These  amendments 
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add  flexibility  with  regard  to  test 
methods,  sampling  and  testing 
requirements,  and  the  use  of  gasoline 
that  does  not  meet  the  oxygen 
requirement  for  Federal  RFG  in 
California  areas  that  are  not  Federal  RFG 
areas.  EPA  is  taking  this  action  in  order 
to  reduce  the  burden  associated  with 
overlapping  California  and  Federal 
regulations.  There  is  no  expected 
adverse  environmental  impact  from  this 
fmal  action. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  July  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Fastorkovich,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  (202)  564-6987. 
SUPPLEMENTARY  INFORMATION: 

I.  Regulated  Entities 

Regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 


Category 

Examples  of  regulated  entities 

Industry 

Refiners,  importers  and  oxygen- 
ate t)lenders  in  California 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  an 
entity  is  regulated  by  this  action,  one 
should  carefully  examine  the  RFG 
provisions  at  40  CFR  part  80, 
particularly  §80.81  dealing  specifically 
with  California  gasoline.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

n.  Background 

A.  RFG  Standards  and  California 
Covered  Areas 

Section  211(k)  of  the  Clean  Air  Act 
(the  Act)  requires  EPA  to  establish 
requirements  for  reformulated  gasoline 
(RFG)  to  be  used  in  specified  ozone 
nonattainment  areas  (Federal  areas),  as 
well  as  "anti-dumping"  requirements 
for  conventional  gasoline  used  in  the 
rest  of  the  country,  beginning  in  January 
1995.  The  federal  RFG  covered  areas  in 
California  are  Los  Angeles,  San  Diego, 
and  Sacramento.  The  Act  requires  that 
RFG  reduce  ozone  forming  volatile 
organic  compounds  (VOCs)  and  toxic 
emissions  from  motor  vehicles,  not 
increase  emission  of  oxides  of  nitrogen 
(NO,),  and  meet  certain  content 


standards  for  oxygen,  benzene  and 
heavy  metals.  The  relevant  regulations 
for  RFG  and  conventional  gasoline  may 
be  found  at  40  CFR  part  80.  subparts  D, 
E,  andF.' 

B.  Exemptions  Specifically  Related  to 
California  Gasoline 

On  September  18.  1992,  the  California 
Air  Resources  Board  (CARB)  adopted 
regulations  requiring  reformulation  of 
California  "Phase  2"  gasoline.  The 
CARB  regulations  established  a 
comprehensive  set  of  gasoline 
specifications  designed  to  achieve 
reductions  in  emissions  of  VOCs,  NOx, 
carbon  monoxide  (CO),  sulfur  dioxide, 
and  toxic  air  pollutants  from  gasoline- 
fueled  vehicles.^  The  CARB  regulations 
set  standards  for  eight  gasoline 
parameters — sulfur,  benzene,  olefins, 
aromatic  hydrocarbons,  oxygen,  Reid 
vapor  pressure  (RVP),  and  distillation 
temperatures  for  the  50  percent  and  90 
percent  evaporation  points  (T-50  and 
T-90.  respectively) — applicable  starting 
March  1, 1996  for  all  gasoline  in  the 
California  distribution  network  (except 
for  gasoline  being  exported  from 
California).  The  CARJB  regulations  also 
provide  for  the  production  and  sale  of 
alternative  gasoline  formulations,  with 
certification  under  the  CARB  program 
based  on  a  predictive  model  or  on 
vehicle  emission  testing.' 

During  the  Federal  RFC  rulemaking, 
and  in  response  to  comments  by 
California  refiners,  EPA  concluded  (1) 
that  VOC  and  toxics  emission 
reductions  resulting  from  the  California 
Phase  2  standards  would  be  equal  to  or 
more  stringent  than  the  Federal  Phase  I 
RFG  standards  (applicable  from  January 
1, 1995  through  December  31.  1999).  (2) 
that  the  content  standards  for  oxygen 
and  benzene  under  California  Phase  2 
would  in  practice  be  equivalent  to  the 
Federal  content  standards.*  and  (3)  that 
the  CARB's  compliance  and 
enforcement  program  is  designed  to  be 
sufficiently  rigorous.'  While  the  Federal 
RFG  and  conventional  gasoline 
standards  continue  to  apply  in 
California,  refiners,  importers,  and 
oxygenate  blenders  of  gasoline  sold  in 
California  (referred  to  collectively  as 
"California  refiners")  are  exempt  in 


'  See  59  FR  7812  (February  16.  1994),  as  amended 
al  59  FR  36964  (July  20.  1994):  60  FR  2699  (January 
11.  1995);  60  FR  35491  (July  10.  1995);  60  FR  65574 
(December  20.  1995):  and  62  FR  68196  (December 
31.1997). 

'See  Title  13,  California  Code  of  Regulations 
sections  2250-2272  (as  amended  January  26,  1996). 

>/d..  sections  2265  and  2266. 

''As  is  discussed  in  section  entitled  "Oxygen 
Standard."  below,  however,  this  is  not  now  the 
case. 

'See  59  FR  7758,  7759  (February  16. 1994)  and 
40  CFR  80.81. 


most  cases  from  various  enforcement- 
related  provisions.*  California  refiners 
are  not  exempt  from  these  Federal 
enforcement  requirements  with  regard 
to  gasoline  that  is  delivered  for  use 
outside  California,  because  the 
California  Phase  2  standards  and  the 
CARB  enforcement  program  do  not 
cover  gasoline  exported  from  California. 

C.  Issues  Raised  by  WSPA  &  EPA 's 
Response 

In  letters  of  June  15,  August  3,  and 
November  10,  1995,  the  Western  States 
Petroleum  Association  (WSPA),  on 
behalf  of  California  refiners,  petitioned 
EPA  to  revise  the  enforcement-related 
exemption  provisions  at  40  CFR  80.81. 
The  three  principal  areas  discussed  in 
the  petition  are  the  gasoline  testing 
methods,  the  standard  for  Reid  vafKjr 
pressure  (RVP),  and  use  of  California 
certification  methods  without  minimum 
oxygen  content  requirements.  (These 
certification  methods,  the  predictive 
model  and  the  vehicle  emissions  testing 
model,  are  discussed  in  greater  detail 
below.)  In  February  1996,  EPA  notified 
WSPA  that  EPA  would  iniUate 
rulemaking  to  address  these  issues.^ 
Since  the  California  Phase  2  program 
was  scheduled  to  begin  March  1, 1996, 
EPA  announced  that  it  would  grant 
California  refiners  temporary  relief 
through  specific  exemptions  from 
enforcement-related  test  methods, 
oxygen  content  of  gasoline  not  used  in 
the  RFG  areas,  and  RVP.  This  temporary 
relief  would  remain  in  place  until  the 
rulemakings  could  be  completed. 

A  final  rule  related  to  the  RVP 
standard  was  published  as  a  direct  final 
rule  in  the  Federal  Register  on  May  8, 


'Specifically,  the  Federal  RFG  regulations  at 
§80.81  provide  that,  subsequent  to  March  1,  1996 
(the  start  of  the  California  Phase  2  program),  the 
specified  parties  are  exempt  from  meeting  the 
enforcement  requirements  dealing  with:  compliance 
surveys  ($80.68),  independent  sampling  and  testing 
i§  80.65(fJ),  designation  of  gasoline  (§  80.65(d)), 
marking  of  conventional  gasoline  (§$  80.65(gj  and 
80.82),  downstream  oxygenate  blending  (§  80.69). 
record  keeping  (§§  80.74  and  80.104),  reporting 
(§S'S0.75  and  80.105),  product  transfer  documents 
(§80.77),  parameter  value  reconciliation 
requirements  (§  80.65(e)(2)).  reformulated  gasoline 
and  Reformulated  Gasoline  Blendstock  for 
Oxygenate  Blending  (RBOB)  compliance 
requirements  (§  80.65(cj),  annual  compliance  audit 
requirements  (§  80.65(h)),  and  compliance  attest 
engagement  requirements  (subpart  F).  Various 
restrictions  apply  to  the  exemptions,  and  the 
exemptions  do  not  apply  after  December  31, 1999. 

'  See  letter  from  Mr.  Steve  Herman,  Assistant 
Administrator  for  Enforcement  and  Compliance 
Assurance,  EPA,  to  Mr.  Douglas  Henderson, 
Executive  Director,  Western  States  Petroleum 
Association,  dated  February  29,  1996.  A  copy  of 
this  letter  has  been  placed  in  the  docket  at  the 
location  listed  in  the  AOORESSCS  section. 
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1996,  and  became  effective  on  July  8, 
1996.8 

III.  Description  of  Today's  Action 

On  April  16,  1997  EPA  published  a 
proposal  addressing  the  remaining  two 
issues:  gasoline  testing  methods  and  the 
use  (in  conventional  gasoline  areas)  of 
gasoline  certified  by  California  methods 
not  meeting  the  Federal  RFC  standard 
for  oxygen  content.'  Some  additional 
issues  were  addressed  in  the  proposal, 
including  sampling  and  testing,  and 
these  are  discussed  in  greater  detail 
below.  EPA  proposed  changes  very 
similar  to  the  temporary  enforcement 
exemptions  granted  to  the  California 
refiners  in  its  February  1996  letter. 

A.  Test  Methods 

Both  the  Federal  RFC  and  the 
California  Phase  2  programs  specify 
testing  methods  to  demonstrate 
compliance  with  the  standards 
applicable  under  each  program. 
However,  in  the  case  of  the  tests  for  four 
parameters  (benzene,  sulfur,  oxygen, 
and  aromatics)  the  methods  '°  specified 
under  the  two  programs  are  different. 

The  applicable  exemption  in  the 
Federal  RFC  regulation  at  40  CFR 
80.81(h)  allows  California  refiners  to  use 
the  California  test  methods  prescribed 
in  Title  13.  California  Code  of 
Regulations,  sections  2260  et  seq., 
instead  of  the  Federal  test  methods 
prescribed  at  40  CFR  80.46.  when 
producing  California  Phase  2  gasoline 
that  is  used  in  California.  However. 
CaUfomia  refiners  are  still  required  to 
use  the  Federal  test  methods  prescribed 
at  40  CFR  80.46  for  gasoline  that  is  used 
outside  California,  including 
conventional  gasoline  subject  to  the 
anti-dumping  standards  specified  at  40 
CFR  80.101." 

WSPA,  on  behalf  of  California 
refiners,  requested  that  EPA  extend  the 
test  method  exemption  at  40  CFR 
80.81(h)  to  cover  the  conventional 
gasoline  produced  by  California  refiners 
that  is  exported  from  California  to  other 
states.  WSPA  asked  for  this  change 
because  a  refiner  who  is  utilizing  the 
flexibility  of  the  CARB  testing  methods 
for  gasoline  sold  within  California, 


•"Fuels  and  Fuel  Additives — Reformulated 
Gasoline  Sold  in  California;  Reid  Vapor  Pressure 
lower  limit  adjustment —  Direct  Final  Rule."  61  FR 
20736  (May  8.  1996). 

'"Fuels  and  Fuel  Additives — Amendments  to  the 
Enforcement  Exemptions  for  California  Gasoline 
Refiners— Proposed  Rule,"  62  FR  18696  (April  16. 
1997). 

1°  See  40  CFR  80.46(a),  (e),  (f)  and  [g]  for  Federal 
RFC  test  method  requirements. 

' '  EPA  estimates  that  the  portion  of  gasoline 
exported  from  California  and  used  in  neighboring 
states  is  about  twelve  percent  of  the  total  California 
gasoline  production  and  imports. 


would  have  to  also  use  the  Federal  test 
methods  to  certify  the  same  gasoline  for 
export  to  surrounding  states. 

After  considering  the  issues  raised, 
EPA  believed  that,  under  certain 
conditions,  it  may  be  appropriate  to 
allow  the  use  of  non-Federal  test 
methods  for  conventional  gasoline 
exported  from  California.  Absent  relief, 
a  California  refiner  that  chooses  to 
utilize  the  flexibility  of  the  CARB 
testing  methods  would  have  to 
implement  the  Federal  test  methods  in 
order  to  certify  its  conventional  gasoline 
for  distribution  outside  California. 

EPA  further  believes  that  the 
standards  under  the  California  Phase  2 
program  are  expected  to  result  in 
emissions  decreases  at  least  as  great  as 
with  Federal  Phase  I  RFC  and  emissions 
levels  of  conventional  gasoline  and 
CARB  is  expected  to  enforce  the 
California  standards  in  a 
comprehensive,  aggressive  manner  that 
will  result  in  high  compliance.  The 
Agency  does  not  believe  that  any 
environmental  detriment  would  be 
likely  to  occur  from  allowing  the  use  of 
the  CARB  test  methods  for  conventional 
gasoline  produced  in  California,  but 
shipped  out  of  state  for  use  in  non-RFC 
areas. 

In  its  February  29, 1996  response  to 
WSPA.  EPA  indicates  its  intention  to 
change  the  Federal  RFC  regulations  to 
allow  additional  testing  flexibility  for 
California  refiners  and  immediately 
gave  California  refiners  additional 
flexibility  for  a  limited  time.  In  that 
letter,  EPA  states  that  if  certain 
conditions  are  met  it  will  not  enforce 
the  requirement  at  40  CFR  80.65(e)(1) 
and  40  CFR  80.101(i)(l)(i)(A)  to  test 
conventional  gasoline  using  the  Federal 
test  methods  specified  under  40  CFR 
80.46  for  benzene,  sulfur,  oxygen  or 
aromatics,  with  regard  to  gasoline  that  is 
produced  in  or  imported  into  California 
but  that  is  used  outside  California. 

In  order  to  qualify  for  this 
enforcement  relief,  the  refiner  or 
importer  was  required  to  meet  certain 
conditions,  as  described  in  great  detail 
in  the  February  29, 1996  letter  and  in 
the  notice  of  proposed  rulemaking.'^ 
Furthermore,  equivalency  between 
-CARB  and  Federal  test  method  results 
must  be  established,  since  the  methods 
themselves  are  not  necessarily 
equivalent  and  therefore  different 
methods  (if  not  correlated)  would  yield 
different  results. 

Thus,  to  qualify  for  the  relief,  EPA 
proposed  that  the  gasoline  must  be 


■'  A  copy  of  the  letter  has  been  placed  in  the 
public  docket  at  the  location  listed  in  the 
AOOflESSES  section.  See  also,  62  FR  18696  (April  16. 
1997). 


produced  at  a  refinery  located  in 
California  at  which  gasoline  meeting  the 
California  Phase  2  standards  and 
requirements  is  produced,  or  the 
gasoline  must  be  imported  into 
CaUfomia  from  outside  the  United 
States  as  California  Phase  2  gasoline 
(i.e..  gasoUne  that  meets  the  standards 
and  requirements  of  the  California 
Phase  2  program).  When  exported  from 
California,  such  gasoline  may  not  be 
classified  as  Federal  RFC.  Furthermore, 
the  refiner  must  correlate  the  results 
from  any  non-Federal  test  method  to  the 
method  specified  under  40  CFR  §  80.46 
for  any  gasoline  that  is  used  outside 
California,  and  such  correlation  must  be 
demonstrated  to  EPA  upon  request. 

EPA  proposed  to  amend  40  CFR  80.81 
to  incorporate  the  flexibility  regarding 
te$t  methods  that  EPA  temporarily 
granted  in  its  February  29.  1996  letter  to 
WSPA.  EPA  proposed  this  action 
because  the  Agency  believes  that  it  may 
result  in  lower  compliance  costs  and 
greater  flexibility  for  California  refiners 
and  because  there  is  no  expected 
adverse  environmental  impact  from  this 
proposed  action. 

B.  Oxygen  Standard 

Section  211(k)  of  the  Clean  Air  Act 
requires  that  the  RFC  standard  of  2.0 
weight  percent  (vvrt%)  minimum  oxygen 
must  be  met  in  each  Federal  RFC  area. 
When  EPA  promulgated  the  California 
enforcement  exemptions  at  40  CFR 
80.81.  it  was  intended  that  the  statewide 
standards  for  California  Phase  2  gasoline 
would  be  equal  to  or  more  stringent  , 
than  all  Federal  RFC  standards.  With 
regard  to  oxygen  content,  the  California 
Phase  2  standards  included  a  statewide 
flat  limit  of  1.8  to  2.2  wt%  oxygen  that 
EPA  considered,  in  practice,  to  be 
equivalent  to  the  Federal  standard  of  2.0 
wt%  minimum.  As  a  result,  EPA  did  not 
need  to  distinguish  between  California 
Phase  2  gasoline  used  in  the  Federal 
RFC  areas  within  California,  from  the 
California  Phase  2  gasoline  used  in  the 
other  areas  of  California,  in  order  to 
have  confidence  that  RFC  standards 
would  be  met  in  each  Federal  RFC  area 
in  California. 

The  final  California  Phase  2 
requirements  were  changed,  however, 
and  now  allow  gasoline  that  does  not 
meet  the  Federal  RFC  standard  for 
oxygen.  Under  two  alternative 
California  certification  methods,  the 
California  predictive  model  and  the 
vehicle  emissions  testing  method,  there 
is  no  minimum  oxygen  content 
requirement  for  summertime  California 
Phase  2  gasoline."  Under  40  CFR 


'>  See  Title  13.  California  Code  of  Regulations, 
section  2262.5  for  the  oxygen  standards,  section 


UMI 
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80.81(e)(2),  certain  enforcement 
exemptions  are  withdrawn  if  a 
California  refiner  uses  one  of  the 
alternative  California  certification 
methods,  unless  within  30  days  of 
receiving  the  California  certification  it 
notifies  EPA  and  demonstrates  that  its 
gasoline  meets  all  Federal  RFC  per- 
gallon  standards,  including  the  2.0 
weight  %  oxygen  standard. 

Therefore,  in  order  to  retain  the 
enforcement  exemptions,  40  CFR 
80.81(e)(2)  required  that  all  California 
Phase  2  gasoline  produced  by  a  refiner, 
regardless  of  whether  it  is  sold  in  a 
Federal  RFC  area,  meet  the  Federal  RFC 
standard  for  oxygen  content.  Because 
neither  of  the  two  alternative  California 
certification  methods  ensure  that  the 
Federal  oxygen  content  standard  will  be 
met,  except  during  designated  winter 
months,  a  refiner  that  uses  an 
alternative  California  certification 
method  would  have  to  provide 
notification  and  demonstrate  to  EPA 
that  its  gasoline  meets  the  Federal  RFC 
standard  for  oxygen  content  or  lose  its 
eligibility  for  certain  Federal 
exemptions  under  40  CFR  80.81.  This 
loss  of  eligibility  would  apply  even  if 
the  gasoline  not  meeting  the  Federal 
RFC  standard  for  oxygen  content  is 
being  distributed  only  to  those  areas  of 
California  that  are  not  Federal  RFC 
areas. 

In  its  petition,  WSPA  asked  EPA  to 
amend  the  enforcement  exemption 
provisions  to  allow  California  refiners  to 
supply  California  Phase  2  gasoline 
containing  less  than  2.0  wt%  oxygen  to 
markets  within  California  that  are  not 
Federal  RFC  areas  without  having  to 
comply  with  the  notification  and 
demonstration  requirements  of  40  CFR 
80.81(e)(2)  and  without  losing  the 
Federal  enforcement  exemptions.  In  its 
February  29, 1996  response  to  WSPA, 
EPA  said  it  may  be  appropriate  to 
amend  40  CFR  80.81,  provided  that 
annual  gasoline  quality  surveys  for 
oxygen  content  are  conducted  in  each 
Federal  RFC  area,  in  order  to  ensure  the 
gasoline  sold  there  is  in  compliance 
with  the  Federal  oxygen  content 
standard. 

Consistent  with,  and  as  described  in, 
the  February  29,  1996  letter,  EPA 
proposed  to  amend  40  CFR  80.81  to 
allow  refiners  to  produce  California 
Phase  2  gasoline  containing  less  than 
2.0  wt%  oxygen  for  use  outside  the 
Federal  RFC  areas  in  California, 
provided  appropriate  annual  gasoline 
quality  surveys  for  oxygen  are 
conducted  in  each  Federal  RFC  area  in 


2265  for  the  alternative  predictive  model  method, 
and  section  2266  for  the  alternative  vehicle 
emission  testing  method. 


California.  These  surveys  must  show  an 
average  oxygen  content  in  each  covered 
area  of  at  least  2.0  wt%.  While  EPA 
could  require  that  all  gasoline  batches 
being  produced  for  the  Federal  RFC 
areas  be  tested  for  oxygen  content  at  the 
refinery,  or  prior  to  importation  as 
applicable,  such  testing  would  not 
ensure  that  all  gasoline  being  sold  in  the 
Federal  RFC  areas  contains  at  least  2.0 
wt%  oxygen. 

As  in  the  Federal  RFC  program  areas 
outside  of  California,  the  compliance 
surveys  appear  to  be  the  most  practical 
method  to  assure  that,  on  average. 
Federal  RFC  standards  are  met  for  each 
covered  area.  The  Federal  RFC  program 
at  40  CFR  80.67  allows  refiners, 
importers,  and  oxygenate  blenders  to 
meet  certain  Federal  RFC  standards  on 
average,  rather  than  on  a  per-gallon 
basis  for  each  batch  of  gasoline.  The 
requirement  must  then  be  met  on 
average,  over  the  entire  production, 
without  any  averaging  for  each  specific 
covered  area  to  which  the  gasoline  is 
distributed.  The  following  paragraphs 
describe  how  the  general  RFC  survey 
requirements  (i.e.  those  surveys 
required  by  §  80.68  and  applicable 
outside  California)  and  how  the  more 
limited  California  oxygen  surveys  are 
designed.  For  general  RFC  surveys,  the 
discussion  here  will  focus  on  oxygen 
surveys. 

C.  General  Survey  Requirements 

Refiners,  importers  and  oxygenate 
blenders  producing  gasoline  to  meet  the 
Federal  RFG  standards  on  average  are 
allowed  to  produce  some  batches  of 
gasoline  that  are  less  stringent  than  the 
averaging  standards  (within  the  limits  of 
a  per-gallon  minimum  or  maximimi 
standard,  as  applicable).  But  they  must 
also  produce  some  batches  of  gasoline 
that  are  more  stringent  than  the 
averaging  standards,  such  that  on 
average,  the  applicable  averaging 
standard  is  met.  The  averaging 
standards  are  somewhat  more  stringent 
than  the  per-gallon  standtird  (e.g.,  the 
oxygen  content  averaging  standard  is  2.1 
wt%,  and  the  per-gallon  standard  is  2.0 
wt%).  It  is  expected  that,  if  all  refiners 
meet  either  the  per-gallon  standards  or 
the  averaging  standards,  the  covered 
areas  receiving  their  gasoline  should 
achieve  an  average  oxygen  content  no 
lower  than  would  occur  without  the 
allowance  for  such  averaging,  based  on 
the  extensive  fungible  distribution 
system  for  gasoline  products.  Even 
though  each  refinery  might  meet  its 
refinery  gate  standard  for  oxygen  on 
average,  there  is  a  risk  that  some  areas 
might  actually  receive  RFC  with 
relatively  low  oxygen  content  while 
others  might  receive  RFC  with  relatively 


high  oxygen  content.  The  surveys  are 
designed  to  lessen  this  risk  and  ensure 
that  all  Federal  RFC  program  areas  at 
any  given  time  receive  RFC  that  meets 
the  required  oxygen  standard. 

More  specifically,  because  many 
gasoline  distribution  systems  are 
fungible,  some  uncertainty  exists  as  to 
where  each  batch  of  gasoline  from  each 
supplier  is  ultimately  distributed,  and 
what  batches,  or  portions  of  batches, 
ft-om  each  supplier  that  each  covered 
area  actually  receives.  For  example, 
under  the  averaging  program,  the 
possibility  still  exists  that  one  or  more 
covered  areas  may  receive  too  many 
batches  of  RFC  that  have  a  relatively 
low  oxygen  content  (e.g.  greater  than  or 
equal  to  1.5  wt%,  but  less  than  2.0 
wt%),  so  that  the  required  oxygen  levels 
will  not  have  been  achieved  in  that  area. 

Consequently,  the  Federal  RFC 
program  at  40  CFR  80.67  requires 
compliance  surveys  under  40  CFR  80.68 
for  refiners  that  elect  to  meet  the 
standards  on  average  under  40  CFR 
80.41(b),  (d)  or  (f),  as  appUcable,  rather 
than  to  meet  the  per-gallon  standards  for 
each  batch  of  gasoline  under  40  CFR 
80.41(a),  (c),  or  (e),  as  applicable.  In 
general,  the  compliance  surveys  are  to 
ensure  that  each  covered  area  receives 
gasoline  that  cumulatively  (from  all 
suppliers  and  across  time)  has  the  same 
oxygen  content  it  would  have  if 
averaging  was  not  allowed.  However, 
the  Federal  RFC  regulations  at  40  CFR 
80.81(b)(1)  exempted  refiners  of 
California  gasoline  (with  respect  to 
Cahfomia  gasoline)  from  the 
compliance  survey  provisions  at  40  CFR 
80.68,  for  the  reasons  described  earlier. 

D.  Limited  Oxygen  Surveys  for 
California 

In  response  to  the  WSPA  request 
concerning  oxygen  content 
requirements  in  California  and  the 
changes  in  California  Phase  2  standards 
regarding  oxygen  content,  EPA 
considered  a  limited  application  of  the 
compliance  survey  provisions.  EPA 
believes  that  a  yearly  series  of  oxygen 
surveys,  similar  to  40  CFR  80.68  surveys 
for  averaging  under  the  Federal  RFC 
program,  but  limited  in  their  scope, 
provides  the  most  flexible  alternative  to 
refiners  and  the  most  assurance  to  EPA 
that  complying  gasoline  is  actually 
being  sold  in  the  Federal  RFC  areas. 

In  its  February  29,  1996  response  to 
WSPA,  EPA  decided  to  allow  California 
refiners  to  produce  gasoline  that 
contains  less  than  2.0  wt%  oxygen  for 
use  outside  the  Federal  RFC  areas,  until 
today's  amendments  to  the  RFC 
requirements  could  be  published  in  the 
Federal  Register  and  become  effective. 
In  particular,  EPA  said  it  will  not 
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enforce  the  requirement  at  40  CFR 
80.81(e)(2)  that  California  refiners  must 
demonstrate  that  Federal  RFC  per-gallon 
standards  are  met  on  each  occasion 
Cahfomia  Phase  2  gasoline  is  certified 
under  Title  13,  California  Code  of 
Regulations,  section  2265  (dealing  with 
gasoline  certification  based  on  the 
California  predictive  model),  provided 
that  two  conditions  are  met.  The 
conditions  are:  first,  a  program  of 
gasoline  quality  surveys  must  be 
conducted  in  each  RFC  covered  area  in 
California  each  year  to  monitor  annual 
average  oxygen  content.  Second,  the 
surveys  must  be  conducted  in 
accordance  with  each  requirement 
specified  under  40  CFR  80.68(b)  and  (c), 
dealing  v/ith  surveys  for  RFC  quality, 
and  40  CFR  80.41(o)  through  (r).  dealing 
with  the  effects  of  survey  failures, 
except  that  the  surveys  need  only 
evaluate  for  oxygen  content  and  a 
minimum  of  four  surveys  (a  survey 
series)  must  be  conducted  in  each 
covered  area  each  calendar  year. 

In  its  April  16,  1997  proposal,  EPA 
announced  its  intention  to  retain  the 
existing  30-day  notification  and 
demonstration  provisions  at  40  CFR 
80.81(e)(2)  as  an  option.  EPA  further 
proposed  that  the  oxygen  surveys 
conducted  in  California  should  not  be 
considered  for  the  purposes  of 
determining  the  required  number  of 
surveys  that  must  be  conducted  for 
compliance  with  the  general  survey 
provisions  under  the  Federal  RFC 
program  at  40  CFR  80.68.'*  A  fixed 
number  of  surveys  (i.e.  a  minimum  of 
four  per  year)  was  proposed  for 
Cahfomia,  consistent  with  the 
temporary  enforcement  position 
announced  in  the  February  29.  1996 
.  letter.  As  with  the  surveys  required 
under  40  CFR  80.68  for  Federal  areas 
outside  of  California,  EPA  will 
determine  when  these  optional  surveys 
conducted  in  California  under  40  CFR 
80.81(e)(2)  shall  be  conducted. 

The  February  29,  1996  letter  to  WSPA 
did  not  address  the  consequences  of 
passing  and  failing  an  optional  survey 
series  in  a  Federal  RFC  area  in 
California  under  40  CFR  80.81(e)(2).  The 
April  16.  1997  document  proposed  that, 
for  the  limited  oxygen  survey  option 
included  in  today's  rule,  failing  a  survey 
would  result  in  a  "ratcheting"  of  (i.e., 
increasing)  the  minimum  oxygen 
content  standard,  for  each  gallon  of 
averaged  gasoline,  by  an  additional 
0.1%.  Only  one  year  of  passing  the 


'■•Under  40  CFR  80.68(b).  the  required  number  of 
compliance  surveys  required  in  a  year  for  Federal 
RFC  areas  outside  oftlalifornia  depends  partly  on 
the  number  of  areas  required  to  be  surveyed  in  the 
year,  the  number  of  surveys  conducted  the  previous 
year,  and  the  survey  results  from  (he  previous  year. 


survey  series  in  a  covered  area  will  be 
needed  to  initiate  relaxation  of  the 
minimum  oxygen  content  standard  for 
the  following  year.  EPA  proposed  that 
the  minimum  oxygen  content  standard 
be  relaxed  by  0.1  wt%  for  each  year 
following  a  year  in  which  the  sxirvey 
series  passes  in  a  Federal  RFC  area  in 
Cahfomia.  However,  EPA  will  not  allow 
the  minimum  oxygen  content  standard 
to  be  less  than  1.5  wt%,  the  minimiun 
oxygen  content  standard  for  Federal 
RFC  under  averaging.  As  with  failures 
of  survey  series  required  under  40  CFR 
80.68  in  Federal  RFC  areas  outside  of 
Cahfomia  in  accordance  with  40  CFR 
80.41  (q)(4).  adjusted  standards  under 
the  compliance  survey  option  of  40  CFR 
80.81(e)(2)  apply  to  all  averaged 
gasoline  produced  by  a  refiner  for  use  in 
any  Federal  RFC  area. 

The  procedures  and  consequences  of 
the  oxygen  surveys  set  forth  in  the  April 
16.  1997  notice  or  proposed  rulemaking 
differed  somewhat  from  the  general 
survey  consequences  under  40  CFR 
80.68,  because  surveys  applicable  in 
Cahfomia  are  much  smaller  in  scope. 
EPA  proposed  that  the  ultimate 
consequence  of  multiple  failures  of  the 
optional  compliance  surveys  be 
withdrawal  of  the  survey  option,  rather 
than  the  effective  withdrawal  of  the 
averaging  option,  as  with  the  required 
compliance  surveys  conducted  under  40 
CFR  80.68  for  Federal  RFC  areas  outside 
of  California.  EPA  proposed  this 
consequence  because  the  compliance 
survey  option  provides  refiners  of 
Cahfomia  gasoline  additional  flexibility 
under  the  Federal  exemption 
provisions,  conditioned  on  the  premise 
that  those  refiners  will  control  the 
oxygen  content  of  the  gasoline  being 
distributed  to  the  Federal  RFC  areas 
within  Califomia.  If  the  refiners  do  not 
control  the  oxygen  content  of  the 
gasoline  going  to  those  areas  as 
determined  by  the  results  of  the  surveys, 
EPA  believes  that  it  may  be  reasonable 
to  remove  the  flexibility  provided  under 
this  option.  Consequently,  if  EPA 
proposed  that  a  failure  of  a  survey  series 
in  one  Federal  RFC  area  in  Califomia  for 
three  consecutive  years  occurs,  or  an 
equivalent  "net"  failure  of  three  years 
over  any  number  of  years  (i.e.,  number 
of  years  the  survey  series  failed 
subtracted  ft-om  the  number  of  years  the' 
survey  series  passed),  the  compliance 
survey  option  will  no  longer  be 
applicable  for  any  Federal  RFC  area  in 
California.  In  practice,  this  situation 
will  occur  if  a  survey  series  fails  for  a 
covered  area  in  a  year  in  which  the 
minimum  oxygen  content  standard  had 
been  raised  to  1.7  wt%  due  to  a  survey 


series  failure  in  that  covered  area  the 
previous  year. 

It  is  important  to  realize  that 
successive  oxygen  survey  failures  might 
be  an  indication  of  the  inabihty  or 
unwillingness  of  Califomia  refiners  to 
meet  RFC  standards.  As  such.  EPA 
noted  in  the  April  16, 1997  notice  of 
proposed  rulemaking  that  future 
rulemaking  to  remove  some  or  all 
California  enforcement  exemptions 
might  be  appropriate.  If  a  survey  does 
not  occur,  then  all  refiners  electing  to 
use  an  alternative  certification  method 
njust  follow  the  notification 
requirements  at  §80.81(e)(2)(i), 
including  the  requirement  to 
demonstrate  that  all  their  gasoline  meets 
each  of  the  complex  model  standards 
hsted  in  §  80.41(c).  Furthermore,  in 
accordance  with  §  80.81(e)(2)(i),  the 
Cahfomia  enforcement  exemptions  will 
not  apply  to  a  refiner  who  chooses  an 
alternative  certification  method,  but 
fails  to  meet  these  notification  and 
demonstration  requirements. 

Consistent  with  the  existing 
compliance  survey  requirements  for 
Federal  RFC  areas  outside  of  Califomia, 
EPA  proposed  to  allow  the  optional 
compliance  survey  under  40  CFR 
80.81(e)(2)  to  be  conducted  either  by 
individual  refiners  under  40  CFR 
80.68(a)  or  as  a  group  of  refiners  under 
40  CFR  80.68(b). '5  The  temporary 
enforcement  position  announced  by  the 
February  29,  1996  response  to  WSPA 
omitted  the  individual  survey  option  of 
40  CFR  80.68(a),  because  that  survey 
option  is  not  currently  being  used  and 
is  not  expected  to  be  used  for  practical 
reasons.  The  consequences  of  any 
survey  failure  will  apply  to  all 
suppliers  '*  who  comply  on  an 
averaging  basis  and  who  serve  the  failed 


area. 


Consistent  with  the  existing  RFC 
regulations  at  40  CFR  part  80,  the 
February  29.  1996  letter  to  WSPA.  and 
the  April  16. 1997  notice  of  proposed 
rulemaking.  Califomia  Phase  2  gasoline 
that  does  not  meet  the  Federal  RFC 
standards,  including  the  oxygen 
standard,  is  classified  under  the  Federal 
regulations  as  conventional  gasoline.  In 
addition,  today's  amendments  do  not 
alter  the  prohibitions  under  section 


"Refiners,  importers,  and  blenders  have  formed 
a  survey  association- which  funds  the  survey 
program.  In  accordance  with  §80.68(c){13).  the 
survey  pro-am  is  administered  by  an  independent 
surveyor. 

'•There  is  an  exception  for  "low  volume"  parties 
under  40  CFR  B0.41(q)(iii).  Specifically,  if  a  refiner 
or  oxygenate  blender  is  able  to  show  that  the 
volume  of  RFC  supplied  to  a  covered  area  is  less 
than  one  percent  of  the  RFC  produced  at  its  refinery 
or  oxygenate  blending  facility  during  the  failed 
year,  or  100,000  barrels,  whichever  is  less,  he  may 
be  exempt  from  the  more  stringent  standards. 
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211  (k)(5)  of  the  Clean  Air  Act.  and  40 
CFR  80.78(a)(1)  against  selling  or 
dispensing  conventional  gasoline  to 
ultimate  consumers  in  Federal  RFC 
areas,  and  against  selling  conventional 
gasoline  for  resale  in  Federal  RFC  areas 
unless  the  gasoline  is  segregated  and 
marked  as  "conventional  gasoline,  not 
for  sale  to  ultimate  consumers  in  a 
covered  area."  Nothing  in  today's  action 
would  change  the  requirement  that 
refiners  and  importers  in  California 
meet  all  other  Federal  RFC  standards, 
including  the  oxygen  standard,  for 
gasoline  produced  or  imported  for  use 
in  Federal  RFC  covered  areas  in 
California.  These  standards  must  be  met 
separately  for  each  refinery  and  by  each 

importer.  

the  amendments  to  40  CFR  80.81  as 
set  forth  in  today's  notice  are  consistent 
with  the  February  29,  1996  letter  to 
WSPA  and  the  April  16,  1997  notice  of 
proposed  rulemaking.  Comments  related 
to  this  provision  are  summarized  in 
section  IV,  "Response  to  Comments," 
below. 

E.  Correction  to  §  80.81(e)(1) 

EPA  proposed  to  correct  40  CFR 
80.81(e)(1),  which  erroneously  omits 
one  provision,  paragraph  (f).  from  the 
list  of  enforcement  exemption 
provisions  that  would  not  apply  under 
the  conditions  of  paragraphs  (e)(2)  or 
(e)(3).  Paragraph  (e)(2)  specifies  that  the 
exemption  provisions  Hsted  in 
paragraph  (e)(1)  do  not  apply  if  a  refiner 
certifies  California  gasoline  under  one  of 
the  .alternative  California  certification 
procedures,  unless  the  refiner  notifies 
EPA  of  that  alternative  certification  and 
demonstrates  to  EPA  that  its  gasoline 
meets  all  Federal  per-gallon  standards. 
(Today's  rule  adds  a  compliance  survey 
option  to  paragraph  (e)(2)(ii).)  Paragraph 
(e)(3)  specifies  that  the  exemption 
provisions  listed  in  paragraph  (e)(1)  do 
not  apply  in  the  case  of  a  refiner  of 
California  gasoline  that  has  been 
assessed  a  civil,  criminal  or 
administrative  penalty  for  certain 
violations  of  Federal  or  California 
regulations,  except  upon  a  showing  of 
good  cause. 

Paragraph  (f)  specifies  that  for 
California  phase  2  gasoline  (California 
gasoline  that  is  sold  or  made  available 
for  sale  after  March  1, 1996)  the 
following  Federal  RFC  enforcement 
requirements  are  waived:  the 
oxygenated  fuels  provisions  of 
§80.78(a)(l)(iii),  the  product  transfer 
provisions  of  §  80.78(a)(l)(iv),  the 
oxygenate  blending  provisions 
contained  in  §  80.78(a)(7),  and  the 
segregation  of  simple  and  complex 
model  certified  gasoline  provision  of 
§  80.78(a)(9).  Under  the  conditions  of 


either  paragraph  (e)(2)  or  (e)(3),  EPA 
would  need  those  enforcement 
provisions  to  ensure  that  gasoline  being 
used  in  Federal  RFC  areas  in  California 
complies  with  the  Federal  standards. 
Therefore.  EPA  proposed  to  eimend 
paragraph  40  CFR  80.81(e)(1)  to  include 
paragraph  (0  in  the  list  of  enforcement 
exemptions  that  would  become 
inapplicable  under  the  conditions  of 
paragraphs  (e)(2)  or  (e)(3).  No  comments 
were  received  on  this  aspect  of  the  April 
16,  1997  proposal  and  the  proposed 
corrections  are  finalized  in  today's  rule. 

F.  Sampling  and  Testing  Requirements 
for  California  Refiners 

Under  40  CFR  80.65(e)(1),  a  refiner 
must  determine  the  properties  of  each 
batch  of  RFC  it  produces  prior  to  the 
gasoline  leaving  the  refinery."  Under 
the  California  RFC  program,  refiners 
may  obtain  approval  to  sample  and  test 
gasoline  for  compliance  with  California 
RFC  standards  at  off-site  "production" 
tankage.  This  approval  would  have  to  be 
obtained  under  "Title  13,  section 
2260(a)(28)  of  the  California  Code  of 
Regulations,  which  states: 

(28)  "Production  facility"  means  a  facility 
in  California  at  which  gasoline  or  CARBOB 
is  produced.  Upon  request  of  a  producer,  the 
executive  officer  (of  GARB]  may  designate,  as 
part  of  the  producer's  production  facility,  a 
physically  separate  bulk  storage  facility 
which  (A)  is  owned  or  leased  by  the 
producer,  and  (B)  is  operated  by  or  at  the 
direction  of  the  producer,  and  (C)is  not  used 
to  store  or  distribute  gasoline  or  CARBOB 
that  is  not  supplied  from  the  production 
facility." 

It  is  EPA's  understanding  that  the 
third  requirement,  (C),  is  interpreted  by 
CARB  to  require  that  the  gasoline  must 
be  transported  to  the  off-site  tankage  via 
a  dedicated  pip>eline. 

On  April  16, 1997.  EPA  proposed 
amendments  to  40  CFR  80.81(h),  which 
would  allow  California  refiners  who 
have  obtained  approval  from  the  State  of 
California  to  conduct  sampling  and 
testing  at  off-site  tankage  served  by  a 
dedicated  pii>eline  to  use  this  approach 
under  the  Federal  RFC  program  as  well. 
Specifically,  EPA  proposed  to  allow  a 
California  refiner  who  has  obtained 
approval  from  the  State  of  California  to 
conduct  sampling  and  testing  at  ofT-site 
tankage  under  California  Code  of 
Regulations  Title  13,  section 
2260(a)(28),  to  conduct  sampling  and 
testing  at  such  approved  off-site  tankage 
for  purposes  of  the  Federal  RFC 
program.  The  gasoline  must  be  sampled 
and  tested  under  the  terms  of  a  current, 
vaUd  protocol  agreement  between  the 


"  Under  40  CFR  80.2  (h).  a  "refinery"  is  "a  plant 
where  gasoline  or  diesel  fuel  is  produced." 


refiner  and  CARB.  The  refiner  must 
provide  a  copy  of  the  current,  valid 
protocol  agreement  specifying  the  off- 
site  tankage  as  part  of  the  production 
facility,  to  the  EPA  Administrator  or  the 
Administrator's  designated  agent,  upon 
request.  No  comments  were  received  on 
this  issue  and  the  sampling  and  testing 
provisions  are  finalized  in  today's  rule 
as  proposed. 

rv.  Response  to  Comments 

A.  Consequences  of  Successive  Survey 
Failures 

As  discussed  above,  EPA  proposed 
that  successive  survey  failures  for  three 
years,  or  an  equivalent  "net"  failures  of 
three  years  over  any  number  of  years 
(i.e.  number  of  years  the  survey  series 
failed  subtracted  from  the  number  of 
years  the  survey  series  passed),  would 
result  in  the  elimination  of  the  survey 
option.  Elimination  of  the  survey  option 
would  mean  that  all  California  gasoline 
of  each  refiner,  including  gasoline 
certified  under  an  alternative 
certification  method  and  sold  in  non- 
RFC  cities,  would  have  to  meet  Federal 
oxygen  standards.  Each  refiner 
certifying  under  an  alternative 
certification  would  have  no  option  but 
compliance  with  the  notification  and 
demonstration  requirements  at  40  CFR 
80.81(el(l). 

If  successive  oxygen  survey  failures 
were  to  occur,  EPA  would  be  forced  to 
consider  whether  some  or  all  of  the 
California  enforcement  exemptions  in 
40  CFR  80.81  should  be  revoked  via 
rulemaking.  Successive  survey  failures 
might  well  indicate  a  widespread 
problem  with  the  quality  of  California 
gasoline  and  may  call  into  question  the 
equivalency  of  such  gasoline  with 
respect  to  Federal  Phase  I  RFC.  Such  a 
revocation  would  apply  to  all  CaUfomia 
refiners,  importers,  and  blenders. 

One  commenter  disagreed  and  stated 
that  the  result  of  successive  survey 
failures  should  not  be  removal  of  the 
survey  option  and  the  possible 
revocation  of  some  or  all  of  the 
California  enforcement  exemptions. 
Rather,  the  commenter  believes  that  the 
result  of  successive  survey  failures 
should  be  the  requirement  that  all 
gasoline  in  Federal  RFC  areas  meet  the 
per-gallon  2.0  weight  %  minimum, 

EPA  disagrees  with  the  commenter. 
Today's  rule,  which  matches  the 
proposal,  is  designed  to  add  a 
flexibility — i.e.,  the  flexibility  to  utilize 
a  survey  option  and  produce  gasoline 
not  meeting  Federal  oxygen  standards  in 
non-Federally  covered  areas — where 
such  flexibiUty  did  not  exist  before. 
Nothing  in  today's  action  alters  the 
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applicability  of  Federal  standards  in 
RFG  areas  in  California.  Specifically, 
each  gallon  of  gasoline  in  RFG  areas 
was,  and  is,  required  to  meet  a  2.0 
weight  %  minimum  for  parties  * 
complying  on  a  per  gallon  basis.  Each 
gallon  of  gasoline  for  an  averaging  party 
is  required  to  meet  a  minimum  of  1.5 
weight  %.  All  gallons  produced  by  an 
averaging  refiner  during  a  given 
compliance  period  must  average  to  2.1 
weight%.  Since  Federal  oxygen 
standards  continue  to  apply  in  RFG 
areas,  the  consequence  for  survey  failure 
suggested  by  the  commenter,  in  fact, 
amounts  to  no  consequence  at  all. 

As  discussed  above  and  in  the  April 
16,  1997  proposal,  successive  Or 
excessive  survey  failures  would  raise 
serious  concerns  about  the  expected 
equivalency  between  Federal  Phase  I 
RFG  and  California  Phase  2  gasoline 
sold  in  Federally  covered  areas.  EPA 
would  need  to  assess  the  impact  of  these 
failures,  should  they  occur,  on  the 
program,  and  would  initiate  a  notice- 
and-comment  rulemaking  procedure,  if 
such  action  is  in  the  public  interest. 

B.  Vse  of  GC/FTIR  Method  (ASTM  5986) 

EPA  proposed  that  California  gasoline 
refiners,  importers,  and  blenders  be 
permitted  to  substitute  CaUfomia- 
approved  analytical  techniques  or  test 
methods  for  Federal  test  methods  when 
producing  gasoline  used  in  California 
and  for  conventional  gasoline  used 
outside  of  California.  California  test 
methods  could  not  be  utilized  for 
gasoline  intended  for  "export"  to 
markets  in  states  outside  California  as 
Federal  RFG. 

One  commenter  stated  that  EPA 
should  allow  all  refiners  the  option  of 
using  the  GC/FTIR  method  (ASTM 
5986)  for  aromatics,  benzene,  and 
oxygen  content,  independent  of  this 
rulemaking.  Further,  the  commenter 
urges  EPA  to  allow  the  use  of  California 
test  methods  for  not  just  California 
gasoline  sold  within  the  state  or 
exported  as  conventional,  but  for  all 
RFG  that  is  produced  by  California 
refiners  for  the  purpose  of  exportation  to 
other  states  as  Federal  Phase  I  RFG.  At 
this  time,  EPA  does  not  believe  that 
adoption  of  California  test  methods  for 
Federal  RFG  destined  to  be  sold  outside 
California  is  appropriate  without  further 
study.  Therefore,  gasoline  produced  by 
California  refiners  for  the  purpose  of 
exportation  to  other  states  as  Federal 
RFG  remains  subject  to  the  Federal  test 
methods.  However.  EPA  intends  to  fully 
consider  the  larger  issue  of  RFG  test 
methods  as  part  of  a  separate  action 
related  to  performance-based  test 
methods. 


V.  Statutory  Authority 

Sections  114,  211  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C 
7414,  7545,  and  7601(a)). 

VI.  Enviromnenlal  Impact 

This  rule  is  expected  to  have  no 
negative  environmental  impact.  These 
amendments  are  intended  to  eliminate 
duplicative  enforcement  requirements, 
and  do  not  relax  the  Federal  standards. 
The  additional  testing  flexibility 
allowed  certain  refiners  of  California 
gasohne  under  today's  regulation  may. 
in  fact,  result  in  an  environmental 
benefit  because  it  would  give  California 
refiners  flexibility  to  sell  gasoline 
meeting  California  Phase  2  standards  as 
Federal  conventional  gasoline  in  other 
areas.  It  is  reasonable  to  expect  that 
such  gasoline  would  be  "cleaner"  than 
other  conventional  gasoline  and  could 
result  in  an  environmental  benefit  to  the 
areas  receiving  it. 

VII.  Economic  Impact  and  Impact  on 
Small  Entities 

EPA  has  determined  that  this  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jiuisdictions.  Today's  regulation  would 
have  a  positive  economic  impact  on  the 
great  majority  of  entities  regulated  by 
the  RFG  regulation,  including  small 
businesses.  Specifically,  it  give  refiners 
of  California  gasoline  additional 
operational  Oexibility  and  is  not 
expected  to  result  in  any  additional 
compliance  costs  for  regulated  parties, 
including  small  entities.  A  regulatory 
flexibility  analysis  has  therefore  not 
been  prepared. 

Vm.  Executive  Order  12866 

Under  Executive  Order  12866,'*  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 


(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. " 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

IX.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  Pub.  L.  104-4,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  for  any  rule 
subject  to  section  202  EPA  generally 
must  select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Under  section 
203,  before  estabUshing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments,  EPA 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  as 
defined  in  UMRA.  The  rule  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  to  State/ 
local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more,  and  it  does  not 
establish  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  generally  provides  that  before  a 
rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


'»  58  FR  51736  (October  4. 1993). 


'•/</.  at  taction  3(fXlH4). 
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the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

XI.  Children's  Health  Protection 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  PR  19885.  April  23. 
1997),  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affect  children. 

List  of  Subiects  in  40  CFR  Part  80 

Environmental  protection,  California 
exemptions.  Fuel  additives.  Gasoline, 
Reformulated  gasoline.  Imports, 
Labeling,  Motor  vehicle  pollution. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  17,  1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  60  is  amended  as 
follows: 

PART  80— {AMENDED] 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  114.  211,  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7414, 
7545.  and  7601(a)). 

2.  Section  80.81  is  amended  by 
revising  paragraphs  (e)(1),  (e)(2)  and  (h) 
to  read  as  follows: 

§  80.81     Enforcement  exemptions  for 
Calilomia  gasoline. 


(e)(1)  The  exemption  provisions 
contained  in  paragraphs  (b)(2),  (b)(3), 
(c),  and  (f)  of  this  section  shall  not  apply 
under  the  circumstances  set  forth  in 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section. 

(2)  Such  exemption  provisions  shall 
not  apply  to  any  refiner,  importer,  or 
oxygenate  blender  of  California  gasoline 
with  regards  to  any  gasoline  formulation 
that  it  produces  or  imports  is  certified 
under  Title  13,  CaUfornia  Code  of 
Regulations,  section  2265  or  section 
2266  (as  amended  July  2,  1996).  unless: 

(i)  Written  notification  option.  (A)  The 
refiner,  importer,  or  oxygenate  blender, 
within  30  days  of  the  issuance  of  such 
certification: 

(1)  Notifies  the  Administrator  of  such 
certification; 

(2)  Submits  to  the  Administrator 
copies  of  the  applicable  certification 
order  issued  by  the  State  of  California 
and  the  application  for  certification 
submitted  by  the  regulated  party  to  the 
State  of  California;  and 


(3)  Submits  to  the  Administrator  a 
written  demonstration  that  all  gasoline 
formulations  produced,  imported  or 
blended  by  the  refiner,  importer  or 
oxygenate  blender  for  use  in  California 
meets  each  of  the  complex  model  per- 
gallon  standards  specified  in  §  80.41(c). 

(B)  If  the  Administrator  determines 
that  the  written  demonstration 
submitted  under  peu-agraph  (e)(2)(i)(A) 
of  this  section  does  not  demonstrate  that 
all  certified  gasoline  formulations  meet 
each  of  the  complex  model  per-gallon 
standards  specified  in  §  80.41(c),  the 
Administrator  shall  provide  notice  to 
the  party  (by  first  class  mail)  of  such 
determination  and  of  the  date  on  which 
the  exemption  provisions  specified  in 
paragraph  (e){l)  of  this  section  shall  no 
longer  be  applicable,  which  date  shall 
be  no  earlier  than  90  days  after  the  date 
of  the  Administrator's  notification. 

(ii)  Compliance  survey  option.  The 
compliance  survey  requirements  of 
§  80.68  are  met  for  each  covered  area  in 
CaUfornia  for  which  the  refiner, 
importer  or  oxygenate  blender  supplies 
gasoline  for  use  in  the  covered  area, 
except  that: 

(A)  The  survey  series  must  determine 
compliance  only  with  the  oxygen 
content  standard  of  2.0  weight-percent; 

(B)  The  survey  series  must  consist  of 
at  least  four  surveys  a  year  for  each 
covered  area; 

(C)  The  surveys  shall  not  be  included 
in  determining  the  number  of  surveys 
under  §  80.68(b)(2); 

(D)  In  the  event  a  survey  series 
conducted  under  this  paragraph 
(e)(2)(ii)  fails  in  accordance  with 
§  80.68(c)(12),  the  provisions  of 

§§  80.41(o),  (p)  and  (q)  are  applicable, 
except  that  if  the  survey  series  failure 
occurs  in  a  year  in  which  the  applicable 
minimum  oxygen  content  is  1.7  weight 
percent,  the  compliance  survey  option 
of  this  section  shall  not  be  apphcable  for 
any  future  year;  and 

(E)  Not  withstanding  §  80.41(o),  in  the 
event  a  covered  area  passes  the  oxygen 
content  series  in  a  year,  the  minimum 
oxygen  content  standard  for  that 
covered  area  beginning  in  the  year 
following  the  passed  survey  series  shall 
be  made  less  stringent  by  decreasing  the 
minimum  oxygen  content  standard  by 
0.1%,  except  that  in  no  case  shall  the 
minimum  oxygen  content  standard  be 
less  than  that  specified  in  §  80.41(d). 
***** 

(h)(1)  For  the  purposes  of  the  batch 
sampling  and  analysis  requirements 
contained  in  §80.65(e)(l)and 
§80.101(i)(l)(i)(A),  any  refiner,  importer 
or  oxygenate  blender  of  California 
gasoline  may  use  a  sampling  and/or 
analysis  methodology  prescribed  in 


Title  13,  California  Code  of  Regulations, 
sections  2260  et  Seq.  (as  amended  July 
2, 1996).  in  lieu  of  any  applicable 
methodology  specified  in  §  80.46,  with 
regards  to 

(i)  Such  gasoline;  or 

(ii)  That  portion  of  its  gasoline 
produced  or  imported  for  use  in  other 
areas  of  the  United  States,  provided 
that: 

(A)  The  gasoline  must  be  produced  by 
a  refinery  that  is  located  in  the  state  of 
CaUfornia  that  produces  CaUfornia 
gasoline,  or  imported  into  California 
from  outside  the  United  States  as 
CaUfornia  Phase  2  gasoline; 

(B)  The  gasoline  must  be  classified  as 
conventional  gasoUne  upon  exportation 
from  the  California;  and 

(C)  The  refiner  or  importer  must 
correlate  the  results  from  the  applicable 
sampling  and  /or  analysis  methodology 
prescribed  in  Title  13,  CaUfornia  Code 
of  Regulations,  sections  2260  et  seq.  (as 
amended  July  2,  1996),  with  the  method 
specified  at  §  80.46,  and  such 
correlation  must  be  adequately 
demonstrated  to  EPA  upon  request. 

(2)  Nothwithstanding  the 
requirements  of  §  80.65(e)(1)  regarding 
when  the  properties  of  a  batch  of 
reformulated  gasoline  must  be 
determined,  a  refiner  of  CaUfornia 
gasoline  may  determine  the  properties 
of  gasoline  as  specified  under 
§  80.65(e)(1)  at  ofT  site  tankage  provided 
that: 

(i)  The  samples  are  properly  collected 
under  the  terms  of  a  current  and  valid 
protocol  agreement  between  the  refiner 
and  the  California  Air  Resources  Board 
with  regard  to  sampling  at  the  off  site 
tankage  and  consistent  with 
requirements  prescribed  in  Title  13, 
CaUfornia  Code  of  Regulations,  sections 
2260  ef  seq.(as  amended  July  2, 1996); 
and 

(ii)  The  refiner  provides  a  copy  of  the 
protocol  agreement  to  EPA  upon 
request. 
•        *        •        *        • 

(re  Doc.  98-16669  Filed  6-25-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185,  and  186 
(OPP-300638;  FRL-5783-6J 
RIN  2070-AB78 

Recodification  of  Certain  Tolerance 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 
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SUftOMARY:  The  Environmental  Protection 
Agency  is  issuing  this  technical 
amendment  to  consohdate  parts  185  and 
186  pesticide  tolerance  regulations  into 
part  180.  This  recodification  is 
consistent  with  the  Food  Quality 
Protection  Act  which  places  all 
pesticide  tolerances  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  thus  eliminating  the  distinction 
between  p)esLicide  tolerances  for  raw 
and  processed  foods. 
DATES:  This  regulation  becomes  effective 
June  26,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Joseph  Nevola.  Special  Review 
Branch  (7508W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number  and  e-mail  address:  3rd  Floor. 
Crystal  Station,  2800  Crystal  Drive. 
ArUngton.  VA  22202.  (703)  308-8037;  e- 
mail:  nevola.joseph@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pesticide 
tolerance  regulations  promulgated 
under  sections  408  and  409  of  the 
Federal  Food.  Drug,  and  Costmetic  Act 
(FFDCA),  21  U.S.C.  346a  and  348. 
appear  in  parts  180,  185  and  186  of  title 
40  of  the  Code  of  Federal  Regulations. 
Part  180  contains  pesticide  tolerance 
regulations  for  pesticide  chemical 
residues  in  raw  agricultural 
commodities.  Such  regulations  were 
promulgated  under  FFDCA  section  408. 
Parts  185  and  186  contain  food  additive 
regulations  for  pesticide  chemical 
residues  in  processed  food.  These 
regulations  were  promulgated  under 
FFDCA  section  409. 

The  Food  Quality  Protection  Act 
(FQPA)  was  signed  into  law  in  August 
of  1996.  Under  section  408(j)  of  the 
FFDCA,  as  amended  by  the  FQPA.  all 
pesticide  tolerances  established  under 
FFDCA  section  409  were  deemed  to  be 
tolerances  under  FFDCA  section  408. 
Since  there  is  no  longer  a  statutory 
reason  for  the  separation  of  these 
tolerances  into  different  parts  of  the 
CFR.  as  a  part  of  the  routine  process  of 
issuing  new  and  revised  tolerances.  EPA 
is  consolidating  certain  sections  of  the 
regulations  in  parts  185  and  186  into  40 
CFR  part  180.  Although  the  tolerances 
are  being  restructured  to  fit  into  part 
180.  no  substantive  changes  are  being 
made.  The  tolerance  regulations  in  parts 
185  and  186  are  being  redesignated  as 
follows: 


OW  CFR  section 

New  CFR  section 

185.410  

180.163(a)  table 

185.1450 .. 

185.1975(a) 

185.1985  

185.2150 

180.l42(a)(13) 
180.528 
180.529 
180.530 

Old  CFR  section 

New  CFR  section 

185??75 ™. 

185.3450 

185.5475 

186  1875 

180.531(a)(1) 

180.275(a)(2) 

180.174(a) 

180.274(a)(2) 

186.1975(a)  and  (b) 

186.1985  

180.S28 
180.529 

186.2150(a)  and  (b) 

186.Zr^5 

186.2775 

186.4050 

180.530 

180.531(a)(2) 

180.345(a)(2) 

180289(a)  table 

This  action  is  being  taken  pursuant  to 
EPA's  authority  under  FFDCA  section 
408(e)(1)(C)  to  issue  regulations 
implementing  the  requirements  of 
section  408.  Because  this  regulation 
involves  a  technical  change  to  existing 
regulations  and  has  no  substantive 
impact.  EPA  for  good  cause  finds  that  it 
would  be  in  the  public  interest  to 
promulgate  this  regulations  without 
issuing  a  notice  of  proposed  rulemaking 
under  section  408(e)(2). 

I.  Regulatory  Assessment  Requirements 

This  final  rule  does  not  impose  any 
requirements.  It  only  implements 
technical  amendments  to  the  diode  of 
Federal  Regulations  (CFR).  by 
recodifying  certain  tolerances  that  have 
ah^ady  been  established  under  FFDCA 
section  408.  Basically,  this  notice 
simply  consolidates  the  tolerances, 
which  currently  appear  in  two  separate 
parts  of  the  CFR  (i.e..  40  CFR  parts  185 
and  186).  into  a  single  part  (i.e..  40  CFR 
part  180).  As  such,  this  action  does  not 
require  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866.  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735.  October  4.  1993).  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997).  For 
the  same  reason,  it  does  not  require  any 
action  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993),  or  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

II.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
(Dongress  and  the  Ck)mptroller  (General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Ck)mptroller  C^neral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subfects 

40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection,  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  )une  3,  1998. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  1  is 
amended  as  follows: 

1.  Section  180.163  is  revised  to  read 
as  follows: 

§180.163     1.1-Bls(p-chlorophenyl)-2,2,2- 
trtctiloroethanol;  tolerances  for  residues. 

(a)  General.  Tolerances  for  residues  of 
the  insecticide  l,l-bis(p-chlorophenyl)- 
2,2.2-trichloroethanol  in  or  on  raw 
agricultural  commodities  are  established 
as  follows: 


Commodrty 


Apples  

Apricots  

Bearo  (dry  form) 

Beans,  lima  (suxulent  fonn)  . 
Beans,  snap  (succulent  form) 

Blacicbemes  _ 

Boysenbemes  ...^,.„.,.,.,. 

Bushnuts  .~.~... 

Butternuts  .......................... 

Cantaloups „ 

Chernes  . 

Chestnuts . 

Cottonseed „„^.._._....~_.. 

Cucumbers . ~. 

Dewtserries .~.... 

Eggplants 

Figs  


Parts  per 
miUion 


5 

10. 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
0.1 
5 
5 
5 
5 
5 
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Commodrty 


Fitoerts  

Grapefruit 

Grapes  ..». 

Hay,  peppemnir*  

Hay,  spearmint 

Hazelnuts 

Hickory  nuts 

Hops 

KufTK|uat8 

Lemons  ._...._.... 

Umes  

LogartMrries  ............. 

Muskmeions  ............. 

^4ectarines 

Oranges  

Peaches  .... 

Pears 

Pecans  ...... 

r  op^ors  ••■••••••» «••••■••! 

Pimentos  

Plums  (fresh  prunes) 

Pumpkins  

Ounces - 

Raspberries 

Spearmint  hay ..... 

Strawtierries „ 

Summer  squash ... 

Tangerines  

Tea.  dried ..„, 

Tomatoes ....... 

Walnuts  ........... 

Watermekxis  ._-..._». 
Winter  squash 


Parts  per 
miltkin 


5 

10 

5 

25 

25 

5 

5 

30 

10 

10 

10 

5 

5 

5 

10 

10 

10 

5 

5 

5 

5 

5 

5 

5 

5 

25 

5 

5 

10 

45 

5 

5 

5 

5 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

2.  Section  180.174  is  revised  to  read 
as  follows: 

$180,174    TetradHon;  tolerances  for 
residiMS. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  tetradifon  (2,4,5,4'- 
tetrachlorodi phenyl  sulfone)  in  or  on 
raw  agricultural  commodities  as 
follows: 


CommodKy 


Apples 

Apricots  

Cherries  , 

Citrus  citron  .... 

Crabaples 

Cucurriber  

Figs  , 

Figs,  dried  

Grapefruit , 

Grapes  , 

Hops,  dried  .... 
Hops,  fresh  .... 

Lenwns 

Limes 

Meat 

Mekxis  .... 


Parts  per 
fniMon 


5 
5 
5 
2 

5 

1 

6 

10 

2 

5 

120 

30 

2 

2 

0 

1 


Commodtty 

MM(. 

Nectarines 
Oranges 
Peaches 

Pears 

Peppermint 

Pkjms  (fresh  prunes) 

Pumpkins  

Quinces 

Spearmint 

Strawt>erries  ....._....... 

Tangennes  _.....„. 

Tea.  dried 

Tomatoes 

Winter  squash 


Parts  per 
rnlikin 


0 
5 
2 
5 
5 

100 
5 
1 
5 

100 
5 
2 
8 
1 
1 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

3.  Section  180.274  is  revised  to  read 
as  follows:  -- 

$180,274    Propanll;  tolerances  for 
resMues. 

(a)  General.  (l)Tolerances  are 
established  for  combined  residues  of  the 
herbicide  propanll  (3',4'- 
dlchloropropionanilide;  CAS  Reg.  No. 
709-98-8)  and  its  metabolites 
(calculated  as  propanll)  in  or  on  the 
following  raw  agricultural  commodities: 


ComnxxWy 

Parts  per  mil- 
Ikxi 

Bariey,  grain 

Barley,  straw  ._...„.._^.„.„._.. 

Cattle,  fat  

Cattle,  mbyp  .„......„............_„. 

Cattle,  meat  

Eggs 

Goats,  fat  

Goats,  mbyp  

Goats,  meat  

Hogs,  fat  

Hogs,  ml>yp „„... 

2 

.75 
0.1(N) 
0.1  (N) 

0.1(N) 
0.05(N) 
0.1  (N) 
0.1  (N) 
0.1  (N) 
0.1  (N) 
0.1  (N) 

Hogs,  meat  

Horses,  fat  

Horses,  mbyp 

Horses,  meat  

Milk 

Oats,  grain  

Oats,  straw 

Pouffry,  fat 

Pouttry,  mbyp 

Poultry,  meat 

Rk» 

Rk»  bran  

Rk»  fHJils  

0.1  (N) 
0.1(N) 
0.1(N) 
0.1  (N) 
0.05(N) 
2 
.75 
0.1(N) 
0.1  (N) 
0.1  (N) 
2 

10 

10 

Rrce  mill  fractk>ns  

Rk»  polishings 

Rk»,  straw 

Sheep,  fat  

Sheep,  mt>yp :... 

Sheep,  meat  

Wheat,  grain  

Wheat,  straw 

10 
10 

75(N) 
0.1  (N) 
0.1  (N) 
0.1  (N) 
0.2 
0.75 

(2)  Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
propanll  (3',4'-dlchloropropionaniIlde; 
CAS  Reg.  No.  709-98-8)  and  its 
metabolites  (calculated  as  the  parent 
compound)  in  or  on  the  following 
processed  feeds  when  present  therein  as 
a  result  of  application  oflhe  herbicide 
to  the  growing  crops: 


Commodrty 

Parts  per 
million 

Rk»  tjran  _ 

10 

Rce  hulls  

Rk»  mill  fractkxw 

Rice  polishings 

10 
10 
10 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

4.  Section  180.276  is  revised  to  read 
as  follows: 

$  180.276    Formetanate  hydrochk>rtd«; 
tolerances  for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  formetanate  hydrochloride 
(m-([(dlmethylamlno) 
methylene]amino]phenyl 
methylcarbamate  hydrochloride)  in  ot 
on  raw  agricultural  commodities  as 
follows: 


Commodrty 

Parts  per  millKXt 

Apples 

Grapefruit 

Lemons  

Limes  

Nectarines 

Oranges  „ — 

Peaches  

Pears 

Plums  (fresh  pruies)  

Tangerines  

3 

5 
3 
2 

4 

(2)  A  tolerance  of  8  parts  per  million 
is  established  for  residues  of  the 
insecticide  formetanate  hydrochlonde 
(/n-[{dlmethylamino)  methylene  amino] 
phenyl  methyl-carbamate 
hydrochloride)  in  dried  prunes  when 
present  therein  as  a  result  of  the 
application  of  the  Insecticide  to  growing 
plums  (fresh  prunes). 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

5.  Section  180.289  is  revised  to  read 
as  follows: 
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§  1 80.289    Methanearsonic  add;  tolerances 
for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
methanearsonic  acid  (calculated  as  Asj 
O3)  from  application  of  the  disodium 
and  monosodium  salts  of 
methanearsonic  acid  in  or  on  raw 
agricultural  commodities  as  follows: 


Commodty 


Citrus  fruit  

Cottonseed 

Cottonseed  hulls 


Parts  per 
million 


0.35 
0.7 
0.9 


(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

6.  Section  180.345  is  revised  to  read 
as  follows: 

§  1 30.345    Ethofumesate;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  combined  residues  of  the 
herbicide  ethofumesate  {2-ethoxy-2,3- 
dihydro-3,3-dimethyl-5-benzofuranyl 
methanesulfonate)  and  its  metabolites  2- 
hydroxy-2,3-dihydro-3,3-dimethyl-5- 
benzofuranyl  methanesulfonate  and  2,3- 
dihydro-3.3-dimethyl-2-oxo-5- 
benzofuranyl  methanesulfonate  (both 
calculated  as  the  parent  compound)  in 
or  on  the  following  raw  agricultural 
commodities: 


Comrrxxlity 


Beets,  sugar,  roots 
Beets,  sugar,  tops  .. 

CaWe,  fat  

Cattle,  mbyp 

Cattle,  meat  

Goats,  fat  

Goats,  mbyp  , 

Goats,  meat 

Grass,  straw 

Hogs,  fat  

Hogs,  mbyp 

Hogs^meat  

Horses,  fat  

Horses,  mbyp 

Horses,  meat  

Sheep,  fat  

Sheep,  mbyp 

Sheep,  meat  


Parts  per 
million 


0.1 

1.00 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 

1 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 


methanesulfonate,  (both  calculated  as 
the  parent  compoimd)  in  or  on  the 
following  processed  feeds  when  present 
therein  as  a  result  of  application  of  the 
herbicide  to  the  growing  crops: 


(2)  Tolerances  are  established  for 
combined  residues  of  the  herbicide 
ethofumesate  (2-ethoxy-2,3-dihydro-3,3- 
dimethyl-5-benzofuranyl 
methanesulfonate;  CAS  Reg.  No.  26225- 
79-6)  and  its  metabolites  2-hydroxy-2,3- 
dihydro-3,3-dimethyl-5-benzofuranyl 
methanesulfonate  and  2,3-dihydro-3,3- 
dimethyl-2-oxo-5-benzofuranyl 


Commodity 

Parts  per 
million 

Suoar  beet  molasses 

0.5 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolemnces  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

7.  Section  180.528  is  added  to  read 
follows: 

5180.528  Dihydro-5-hepty«-2(3H)- 
furanone;  tolerances  for  r«sidues. 

(a)  General.  The  food  additive/feed 
additive  dihydro-5-heptyl-2(3HV 
furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(1)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-pentyl-2(3H)-furanone  in 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  food-  or 
feed-handling  establishments. 

(2)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

8.  Section  180.529  is  added  to  read  as 
follows: 

5 1 80.529  Dihydro-5-pentyt-2(3H>-furanone. 

(a)  General.  The  food  additive/feed 
additive  dihydro-5-pentyl-2(3H)- 
furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(1)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-heptyl-2(3H)-furanone  in 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  food-  or 
feed-hcmdling  establishments. 

(2)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Enviommental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 


(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

9.  Section  180.530  is  added  to  read  as 
follows: 

$180,530    2^-Dlmettiy»-1,3-benzodloxoM- 
ol  methylcartiamate;  tolerances  for 
residues. 

(a)  General.  (1)  The  insecticide  2,2- 
dimethyl-1 ,3-benzodioxol-4-ol 
methylcarbamate  may  be  safely  used  in 
spot  and/ or  crack  and  crevice  treatments 
in  animal  feed  handling  establishments, 
including  feed  manufacturing  and 
processing  establishments,  such  as 
stores,  supermarkets,  dairies,  meat 
slaughtering  and  packing  plants,  and 
canneries. 

(2)  The  insecticide  2,2-dimethyM,3- 
benzodioxol-4-ol  methylcarbamate  may 
be  safely  used  in  spot  and/or  crack  and 
crevice  treatments  in  food  handling 
establishments,  including  food  service, 
manufacturing  and  processing 
establishments,  such  as  restaurants, 
cafeterias,  supermarkets,  bakeries, 
breweries,  dairies,  meat  slaughtering 
and  packing  plants,  and  canneries. 

(3)  To  ensure  safe  use  of  the  additive, 
its  label  and  labeling  shall  conform  to 
that  registered  with  the  U.S. 
Environmental  Protection  Agency  and  it 
shall  be  used  in  accordance  with  such 
label  and  labeling. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

10.  Section  180.531  is  added  to  read 
as  follows: 

§  180.531     O,0-0lmettiyl  S-[4-oxo- 1.2,3- 
t>enzotriazin-3  {4H)-ylmethyl] 
phosphorodittiloate. 

(a)  General.  (1)  A  tolerance  of  1  part 
per  million  is  established  for  residues  of 
the  insecticide  0,0-  dimethyl  S-(4-oxo- 
1 ,2,3-benzotriazin-3(4H)-ylinethyl) 
phosphorodithioate  in  soybean  oil 
resulting  from  application  of  the 
insecticide  to  the  raw  agricultural 
commodity  soybeans. 

(2)  The  following  tolerances  are 
established  for  residues  of  the 
insecticide  0,0-  dimethyl  S-[4-oxo- 
1 ,2,3-benzotriazin-3(4H)-ylmethyl) 
phosphorodithioate  in  the  indicated 
commodities  when  used  for  the  feed  of 
cattle,  goats,  and  sheep.  Such  residues 
may  be  present  therein  only  as  a  result 
of  the  application  of  the  insecticide  to 
the  growing  agricultural  crop. 


Commodity 

Parts  per 
million 

Citrus  pulp,  dried  

5 
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Commodrty 

Parts  per 
milKon 

Sugarcane  bagasse _ 

1.5 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

2.  In  part  185: 

PART  185— {AMENDED] 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  346a  and  348. 


§185.410  [Removed] 

b.  Section  185.410  is  removed. 

§  185.1450  [Partially  Redesignated  and 
Removed] 

c.  The  text  of  §  185.1450  is  transferred 
to  §  180.142  and  redesignated  as 
follows: 

I.  Paragraph  (a)  introductory  text  is 
redesignated  as  §  180.142(a)(13). 


ii.  Paragraphs  (a)(1)  and  (a)(2)  are 
redesignated  as  §  180.142(a)(13)(i)  and 
(a)(13)(ii). 

iii.  Paragraphs  (a)(3)  introductory  text, 
(a)(3)(i).  (a)(3)(ii)  and  {a)(3)(iii)  are 
redesignated  as  §  180.142(a)(13)(iii) 
introductory  text,  (a)(13)(iii){A), 
(a)(13)(iii)(B)and(a)(13)(iii)(C). 
respectively.  The  remainder  of 
§  185.1450  is  removed. 

§185.1975  [Removed] 

d.  Section  185.1975  is  removed. 

§185.1985  [Removed] 

e.  Section  185.1985  is  removed. 

§185.2150  [Removed] 

f.  Section  185.2150  is  removed. 

§185.2225  [Removed] 

g.  Section  185.2225  is  removed. 

§185.3450  [Removed] 

h.  Section  185.3450  is  removed. 

§185.5475  [Removed] 

i.  Section  185.5475  is  removed. 
3.  In  part  186: 


PART  186— [AMENDED] 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  342.  348.  and  371. 

§186.1875  [Removed] 

b.  Section  186.1875  is  removed. 
§186.1975  [Removed] 

c.  Section  186.1975  is  removed. 
§  1 86. 1 985  [Removed] 

d.  Section  186.1985  is  removed. 
§186.2150  [Removed] 

e.  Section  186.2150  is  removed. 
§  186.2225  [Removed] 

f.  Section  186.2225  is  removed. 
§  186.2775  [Removed] 

g.  Section  186.2775  is  removed. 
§  186.4050  [Removed] 

h.  Section  186.4050  is  removed. 
[FR  Doc.  98-16942  Filed  6-25-98;  8:45  am) 
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This  sectran  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partiapate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docltet  No.  95-CE-64-AD] 

RIN2120-AA64 

Airworthiness  Directives;  SOCATA— 
Groupe  AEROSPATIALE  Models  TB20, 
and  TB21  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
SOCATA— Groupe  AEROSPATIALE 
(Socata)  Models  TB20  and  TB21 
airplanes.  The  proposed  action  would 
require  repetitively  inspecting  the  main 
landing  gear  (MLG)  attachment  bearing 
(using  a  dye  penetrant  method)  for 
cracks,  and  if  cracks  are  found, 
replacing  the  bearing.  The  proposed  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
cracks  in  the  MLG  attachment  bearing, 
which  could  result  in  collapse  of  the 
main  landing  gear  during  taxi  and 
landing  of)erations. 

DATES:  Comments  must  be  received  on 
or  before  July  20,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE-64- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
SOCATA— Groupe  AEROSPATL\LE, 
Socata  Product  Support,  Aeroport 
Tarbes-Ossun-Lourdes.  B  P  930,  65009 


Tarbes  Cedex,  France;  telephone: 
62.41.74.26;  facsimile:  62.41.74.32;  or 
the  Product  Support  Manager, 
SOCATA— Groupe  AEROSPATL\LE, 
North  Perry  Airport,  7501  Pembroke 
Road,  Pembroke  Pines,  Florida  33023; 
telephone:  (954)  964-6877;  facsimile: 
(954)  964-1668.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum,  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate,  1201 
Wahiut  Street,  suite  900,  Kansas  City, 
Missouri  64106;  telephone:  (816)  42&- 
6934;  facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifieally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followring 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-64-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  95-CE-64-AD,  Room  1558. 


601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Discusaion 

The  Direction  Generate  de  1 'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
Models  TB20  and  TB21  airplanes.  The 
DGAC  reports  that  some  MLG's  have 
collapsed  due  to  failed  MLG  attachment' 
bearings.  Further  analysis  of  the  failed 
MLG  attachment  bearings  revealed 
cracks  which  are  due  to  fatigue. 

These  conditions,  if  not  detected  and 
corrected,  could  result  in  collapse  of  the 
airplane's  main  landing  gear  during  taxi 
or  landing  operations. 

Relevant  Service  Information 

Socata  has  issued  Service  Bulletin  No.* 
SB  10-080  57,  Amdt.  2,  dated  November 
1995,  which  specifies  procedures  for 
repetitively  inspecting  (using  a  dye 
penetrant  method)  the  MLG  attachment 
bearing  for  cracks.  If  cracks  are  found  in 
the  attachment  bearing,  the  service 
information  specifies  procedures  for 
replacing  the  bearing. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  94-266(A)R2,  dated 
December  6, 1995,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

The  FAA's  Determination 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Socata  Models  TB20 
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and  TB21  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  repetitively 
inspecting  (using  a  dye  penetrant 
method)  for  cracks  on  the  MLG 
attachment  bearing.  If  cracks  are  found, 
the  proposed  AD  would  require 
replacing  the  cracked  attachment 
bearing.  Accomplishment  of  the 
proposed  inspections  and  replacement 
would  be  in  accordance  with  Socata 
Service  Bulletin  No.  SB  10-080  57. 
Amdt.  2,  dated  November  1995. 

Cost  Impact 

The  FAA  estimates  that  199  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD. 

Accomplishing  the  proposed 
inspection  would  take  approximately  4 
workhours  per  airplane,  and  the  average 
labor  rate  is  approximately  $60  an  hour. 
Based  on  these  Figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be 
$47,760,  or  $240  per  airplane. 

The  proposed  replacement  would  take 
approximately  1  workhour  to  replace 
the  bearing,  if  necessary,  at  an  average 
labor  rate  of  $60  per  hour.  Parts  cost 
approximately  $800  per  airplane.  Based 
on  these  Figures,  the  total  cost  impact  of 
the  proposed  modiHcation  on  U.S. 
operators  is  estimated  to  be  $171,140  or 
$860  per  airplane. 

The  FAA  nas  no  way  to  determine  the 
number  of  repetitive  inspections  that 
would  be  incurred  over  the  life  of  the 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

SOCATA — Groupe  Aerospatiale:  Docket  No. 
95-CE-64-AD. 

Applicability:  Models  TB20  and  TB21 
airplanes,  serial  numbers  1  through  9999. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  (>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
l>een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  cracks  in  the  main  landing  gear 
(MLX]]  attachment  bearing,  which  could 
result  in  collapse  of  the  MLG  during  taxi  and 
landing  operations,  accompUsh  the 
following: 

Note  2:  The  compliance  times  of  this  AD 
are  presented  in-landings  instead  of  hours 
time-in-service  (TIS).  If  the  number  of 
landings  is  unknown,  hours  TIS  may  be  used 
by  multiplying  the  number  of  hours  TIS  by 
1.5. 

(a)  Upon  the  accumulation  of  6.000 
landings,  upon  the  accumulation  of  4.000 
hours  total  TIS.  or  within  the  next  100  hours 
TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  inspect  (with  a  dye 
penetrant  method)  the  main  landing  gear 
(MLG)  attachment  bearing  for  cracks  in 
accordance  with  the  Accomplishment 
Instructions  in  SOCATA  Service  Bulletin 


(SB)  No.  SB  10-080  57.  Amdt  2.  dated 
November  1995: 

(1)  If  no  craclcs  are  found,  continue  to 
inspect  the  MLG  attachment  t>earing  for 
cracks  at  intervals  not  to  exceed  1.500 
landings  or  1.000  hours  TIS,  whichever 
occurs  later,  until  cracks  are  found,  in 
accordance  with  the  Accomplishment 
Instructions  in  the  SOCATA  SB  No.  SB  10- 
080  57.  Amdt.  2.  dated  November  1995; 

(2)  If  cracks  are  found  in  the  MLG 
attachment  bearing  during  any  inspection 
required  by  this  AD,  prior  to  further  flight, 
replace  the  MLG  attachment  bearing  in 
accordance  with  the  Accomplishment 
Instructions  in  the  SOCATA  SB  No.  SB  10- 
080  57.  Amdt.  2.  dated  November  1995;  and 

(3)  Upon  the  accumulation  of  6.000 
landings  or  4.000  hours  TIS  after  the  date  of 
any  MLG  attachment  bearing  replacement, 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  1.500  landings  or 

1 ,000  hours  TIS,  inspect  the  MLG  attachment 
bearing  for  cracks  as  specified  in  paragraph 
(a)  of  this  AD. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviatioh  Regulations  (14  CFR  21.197 
and  21.199)  to  o(>erate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Small  Airplane  Directorate,  FAA. 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Insp>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  ftt>m  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Socata  Service  Bulletin  No.  SB  10- 
080  57.  Amdt.  2,  dated  November  1995, 
should  be  directed  the  SOCATA — Groupe 
AEROSPATIALE.  Tarbes-Ossun-Lourdes.  B  P 
930,  65009  Tartws  Cedex,  France;  telephone: 
33.5.62.41.73.58;  facsimile:  33.5.62.41.74.18; 
or  the  Product  Support  Manager,  SOCATA — 
Groupe  AEROSPATIALE.  North  Perry 
Airport.  7501  Pembroke  Road.  Pembroke 
Pines,  Florida  33023;  telephone:  (954)  893- 
1160;  facsimile:  (954)  964-4141.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  AD  94-266(A)R2.  dated  December 
6. 1995. 

Issued  in  Kansas  City.  Missouri,  on  )une 
19, 1998. 

James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  98-17019  Filed  6-25-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATJON 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-16e-AD] 

RIN  2120-AA54 

Airworttilness  Directives;  McDonnell 
Douglas  Mode*  DC-9-80  Series 
Airplanes,  and  Model  MD-8d  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doomient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-80  series  airplanes,  and  Model  MD- 
88  airplanes.  This  proposal  would 
require  a  one-time  insjiection  to  detect 
corrosion  of  the  lug  bores  and  the 
siirface  of  the  hinge  plates  of  the 
vertical-to-horizontal  stabilizer;  and 
corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  reports  of 
corrosion  of  the  lug  bores  and  the 
surface  of  the  hinge  plates  of  the 
vertical-to-hohzontal  stabiUzer, 
apparently  due  to  the  improper 
brushing  of  cadmium  on  the  hinge 
plates  during  manufacture.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  corrosion 
of  the  lug  bores  and  the  surface  of  the 
hinge  plates  of  the  vertical-to-horizontal 
stabilizer,  which  could  result  in  reduced 
structural  integrity  of  the  airplane. 
DATES:  Comments  must  be  received  by 
August  10, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
166-AD.  1601  Lind  Avenue,  SW., 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  CaUfomia  90846, 
Attention:  Technical  Publications 
Business  Administration,  Dept.  C1-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 


Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  riile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmentaJ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  jjersons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-16&-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-166-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
corrosion  on  the  lug  bores  and  the 
surface  of  the  hinge  plates  of  the 
vertical-to-horizontal  stabilizer  on 
certain  McDonnell  Douglas  Model  DC- 
9-80  series  airplanes,  and  Model  MD- 
88  airplanes.  This  corrosion  occurred  on 
airplanes  that  had  accimiulated  between 
15,000  and  30,000  total  flight  hours. 
Investigation  has  revealed  that  the  hinge 
plates  were  apparently  brushed  with 


cadmiimi  during  the  assembly  drill  out 
and  Une  ream  processes.  During  these 
manufacturing  processes,  it  appears  that 
the  cadmium  material  became  trapped 
between  the  mating  hinge  plates. 
Consequently,  chemical  action  caused 
corrosion  to  occiir  around  the  lug  bores. 
The  corrosion  has  been  attributed  to  the 
cadmium-brushed  plates,  which  were 
not  part  of  the  approved  type  design. 
Such  corrosion,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MD80-55-054.  dated  March  3. 1998. 
which  describes  procedures  for  a  one- 
time visual  inspection  to  detect 
corrosion  of  the  lug  bores  and  the    • 
surface  of  the  hinge  plates  of  the 
vertical-to-horizontal  stabiUzer;  and 
corrective  actions,  if  necessary. 
Corrective  actions  include  removal  of 
corrosion  that  is  within  the  limits 
specified  in  the  Structural  Repair 
Manual;  and  replacement  of  the  hinge 
plates  with  new  parts,  if  the  corrosion 
exceeds  the  limits  specified  in  the 
Structural  Repair  Manual. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-lime  insp>ection  to  detect 
corrosion  of  the  lug  bores  and  the 
surface  of  the  hinge  plates  of  the 
vertical-to-horizontal  stabilizer;  and 
corrective  actions,  if  necessary.  The 
proposed  AD  also  would  require  that 
operators  report  results  of  inspection 
findings  (positive  or  negative)  to  the 
FAA. 

Cost  Impact 

There  are  approximately  1.059- 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
706  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  It  would 
take  approximately  117  work  hours  per 
airplane  (which  includes  removal  and 
installation)  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figiires.  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$4,956,120.  or  $7,020  per  airplane. 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  prop>osed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  leveb  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impbcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procediues  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  98-NM-166- 
AD. 

Applicability:  Model  DC-9-81  (MD-81), 
DC-*-«2  (MD-82).  DC-9-83  {MD-83),  and 
DC-9-87  (MD-87)  series  airplanes,  and 
Model  MD-88  airplanes:  as  listed  in 


McDonnell  Douglas  Service  Bulletin  MD80- 
5S-054.  dated  March  3. 1998;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appUcability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofterator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  at 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  of  the  lug 
bores  and  the  surface  of  the  hinge  plates  of 
the  vertical-to-horizontal  stabilizer,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  pwrform  a  one-time  visual 
inspection  to  detect  corrosion  of  the  lug  bores 
and  the  surface  of  the  hinge  plates  of  the 
vertical-to-horizontal  stabilizer,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-55-054,  dated  March  3, 1998. 

(1)  Condition  1 :  If  no  corrosion  is  detected, 
no  further  action  is  required  by  this 
paragraph. 

(2)  Condition  2:  If  any  corrosion  is  detected 
that  is  within  the  limits  specified  in  the 
Structural  Repair  Manual,  prior  to  further 
flight,  remove  the  corrosion  in  accordance 
with  the  service  bulletin. 

(3)  Condition  3:  If  any  corrosion  is  detected 
that  exceeds  the  limits  sp>ecified  in  the 
Structural  Repair  Manual,  prior  to  further 
flight,  replace  the  hinge  plates  with  new 
parts,  in  accordance  with  the  service  bulletin. 

(b)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  or  within  10  days  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  submit  a 
report  of  the  inspection  results  (both  positive 
and  negative  findings)  to  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California 
90712-4137;  fax  (562)  627-5210  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  use  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  »1 20-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Insf>ector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  5:  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACX). 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  In  Renton,  Washington,  on  )une  19, 
1998. 

Damil  M.  PederwHi. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  98-17007  Filed  6-25-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatton  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-138-A01 

Rm2120-nAAe4 

AirMforttilness  Directives;  Cessna 
Aircraft  Company  180  and  185  Series 
Airplanes. 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  i^lemaking 

(NPRM). 

SUMMARY:  This  doctunent  propKises  to 
sup>ersede  Airworthiness  Directive  (AD) 
80-10-01.  which  is  applied  to  certain 
Cessna  Aircraft  Company  180  and  185 
series  airplanes  that  are  equipped  with 
Airglas  Engineering  Company.  Inc.. 
(AECI)  Model  LW360O-180  single 
position  or  Model  LW3600-180A  two 
position  fixed  penetration  wheel  ski 
installations.  AD  80-10-01  currently 
requires:  modifying  the  ski  bungee 
assemblies,  safety  cables,  and  check 
cables;  limiting  the  maximum  airspeed 
to  160  knots  with  skis  installed;  and 
installing  an  airspeed  hmitation 
placard.  The  proposed  AD  would  retain 
the  actions  required  in  AD  80-10-01, 
and  would  require  maridng  the 
maximum  airspeed  limits  on  the 
airspeed  indicator;  placing  a 
supplemental  airplane  fli^t  manual 
(AFM)  and  AFM  supplement  in  the 
cockpit;  and  adding  the  Cessna  Model 
180K  airplane  to  the  applicability. 
Reports  that  certain  airspeeds  cause  the 
skis  to  rotate  into  a  nose-down  position 
during  flight  prompted  the  AD  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  one  or  both 
wheel  skis  irom  rotating  into  a  nose- 
down  position  during  flight,  which 
could  result  in  loss  of  control  of  the 
airplane  and/or  possible  airplane 
damage  diuing  flight  or  landing 
operations. 

DATES:  Comments  must  be  received  on 
or  before  August  24,  1998. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  97-CE- 
138-AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Airglas  Engineering  Company,  Inc..  P.O. 
Box  190107,  Anchorage,  Alaska  99519- 
0107;  telephone:  (907)  344-1450; 
facsimile:  (907)  349-4938.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gordon  K.  Mandell,  Aerospace 
Engineer,  FAA,  Anchorage  Aircraft 
Certification  Office,  222  West  7th 
Avenue,  #14,  Annex  G,  Room  A18, 
Anchorage,  Alaska  99513-7587; 
telephone:  (907)  271-2670;  facsimile: 
(907)  271-6365. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

• 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed.,stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-C:E-138-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA.  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-138-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

Discussion 

AD  80-10-01.  Amendment  39-3762, 
applies  to  Cessna  180  and  185  series 
airplanes  that  are  equipped  with  AECI 
Model  LW3600-180  or  Model  LW360O- 
180 A  wheel  ski  installations  in 
accordance  with  supplemental  type 
certificate  (STC)  SA213AL.  This  AD 
cvurently  requires  modifying  the  ski 
bungee  assembUes  and  their 
attachments  to  the  airplane  and  the  skis, 
safety  cables,  and  check  cables  and  their 
attachments  to  the  airplane  and  the  skis; 
and  installing  a  placard  adjacent  to  the 
airspeed  indicator  that  limits  the  knots 
indicated  airspeed  (KIAS)  to  never 
exceed  160  knots  with  the  skis  installed. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  80-10-01. 
additional  field  reports  of  incidents 
occurring  on  the  affected  airplanes  with 
these  wheel  skis  installed  has  prompted 
the  FAA  to  review  the  actions  required 
in  AD  80-10-01.  The  manufacturer  and 
the  FAA  have  decided  that  additional 
measures  are  needed  to  ensure  that  the 
airspeed  limitations  are  followed. 

Relevant  Service  Information 

Airglas  Engineering  Company,  Inc.. 
has  issued  Service  Bulletin  No. 
LW3600-3.  originally  issued:  September 
21,  1979;  Amended:  October  10, 1997. 
which  specifies  modifying  the  ski 
bungee  assemblies,  safety  cables,  and 
check  cables  and  their  attachments  to 
the  airplane  and  the  skis  in  accordance 
with  the  procedures  specified  in  AECI 
Drawing  No.  LW3600-180A-1  and  -2, 
Revision  "B".  dated  September  21. 
1979;  AECI  Drawing  No.  LW360O- 
180A-3,  Revision  "A",  dated  April  30, 
1979;  and  AECI  Drawing  No.  LW3600- 
180,  Revision  "F",  dated  September  21. 
1979  (for  single  position  wheel  ski 
installations)  or  AECI  Drawing  No. 
LW3600-180A.  Revision  "E",  dated 
September  21, 1979  (for  two  position 
wheel  ski  installations). 

AECI  Service  Bulletin  No.  LW3600-3, 
originally  issued:  September  21. 1979; 
Amended:  October  10. 1997.  also 
specifies: 

•  Reducing  the  maximum  structural 
cniising  speed  to  139  knots  indicated  air 
speed  (KIAS)  with  the  skis  installed; 

•  Reducing  the  never  exceed  speed  to 
160  KIAS  with  the  skis  installed; 

•  Installing  a  placard  near  the 
airspeed  indicator  with  words 
prohibiting  flight  over  160  KIAS  when 
the  wheel  skis  are  installed  in 


accordance  with  AEQ  Drawing  No. 
LW3600-180A-11.  originally  issued: 
September  21. 1979; 

•  Marking  the  airspeed  indicator  so 
that  these  maximum  KIAS  limitations 
are  clear  to  the  pilot;  and 

•  Placing  AECI  Document  AE97- 
13FM,  "Supplemental  Airplane  Flight 
Manual  and  Airplane  Flight  Manual 
Supplement",  dated  October  10, 1997, 
in  the  airpltme  cockpit. 

The  FAA's  Determination 

After  examining  the  circimastances 
and  reviewing  all  available  information 
elated  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  one  or  both 
wheel  skis  from  rotating  into  a  nose- 
down  position  during  flight,  which 
could  result  in  loss  of  control  of  the 
airplane  and/or  p>ossible  airplane 
damage  during  flight  or  landing 
operations. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  180  and  185 
series  airplanes  of  the  same  type  design, 
that  are  equipped  with  AECI  Model 
LW3600-180  or  Model  LW3600-180A 
wheel  ski  installations  in  accordance 
with  STC  SA213AL.  the  proposed  AD 
would  supersede  AD  80-10-01  with  a 
new  AD.  The  proposed  AD  would 
require  the  following: 
— Modifying  the  ski  bungee  assemblies 
and  their  attachments  to  the  airplane 
and  the  skis,  the  safety  cables,  and  the 
check  cables  and  their  attachments  to 
the  airplane  and  the  skis; 
— Instalhng  a  placard  adjacent  to  the 
airspeed  indicator  limiting  the  never 
exceed  speed  to  160  knots  and  the 
maximum  structural  cruising  speed  to 
139  knots  with  the  skis  installed; 
— Marking  the  airspeed  indicator  to 
reflect  the  never  exceed  speed  (160 
KIAS)  and  the  maucimum  structural 
cruising  speed  (139  KIAS)  with  the 
skis  installed;  and. 
—Placing  AECI  Document  No.  AE97- 
13FM.  "Supplemental  Airplane  Flight 
Manual  and  Airplane  Flight  Manual 
Supplement",  dated  October  10, 1997. 
in  the  airplane  cockpit. 

Cost  Impact 

The  FAA  estimates  that  170  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $350  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
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the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $100,300,  or  $590  per 
airplane. 

Airglas  Engineering  Comp>any,  Inc. 
has  informed  the  FAA  that 
approximately  12  of  the  affected 
airplanes  have  incorporated  the 
proposed  actions.  Owners/operators  of 
the  affected  airplanes  that  have  already 
completed  the  proposed  actions  would 
reduce  the  estimated  total  cost  impact 
by  $7,080  from  $100,300  to  $93,220. 

AD  80-10-01  currently  requires  most 
of  the  same  actions  on  the  affected 
airplanes  as  are  proposed  in  this  NPRM. 
The  only  differences  between  the 
proposed  AD  and  AD  80-10-01  are  the 
addition  of  the  Cessna  Model  180K 
airplane  to  the  applicability  and  the 
requirements  for  marking  the  airspeed 
indicator  and  for  placing  a 
supplemental  AFM  and  AFM 
supplement  in  the  cockpit.  These 
proposed  actions  can  be  accompUshed 
for  an  airplane  used  under  Part  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
91)  by  an  owner/operator  who  holds  at 
least  a  private  pilot's  certificate,  and  for 
an  airplane  used  under  Part  135  of  the 
Federal  Aviation  Regulations  (14  CFR 
135)  by  an  operator  who  holds  an 
operating  certificate  issued  under  Part 
135  of  the  Federal  Aviation  Regulations 
(14  CFR  135),  as  authorized  by  sections 
43.3.  43.7,  and  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.3,  43.7, 
and  43.9),  if  the  airspeed  indicator  is  re- 
marked by  painting  the  outside  of  the 
glass.  The  only  cost  impact  upon  the 
public  for  airplanes  other  than  affected 
Cessna  Model  180K  airplanes,  is  the 
time  't  will  take  the  affected  airplane 
owners/operators  to  incorporate  these 
actions.  Therefore,  the  proposed  AD  has 
additional  cost  impact  over  that  already 
required  by  AD  80-10-01  only  for 
affected  Cessna  Model  180K  airplanes. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
80-10-01.  Amendment  39-3762,  and  by 
adding  a  new  AD  to  read  as  follows: 

CcMna  Aircraft  Company:  Docket  No.  97- 
CE-138-AD;  Supersedes  AD  80-10-01, 
Amendment  39-3762. 
Applicability:  The  foUowing  airplane 
models,  all  serial  numbers,  certiticated  in  any 
category,  that  are  equipped  with  Airglas 
Engineering  Company,  Inc.,  Model  LW3600- 
180  (single  position  wheel  ski  installation)  or 
Model  LW3600-180A  (two  position  fixed 
penetration  wheel  ski  installation)  in 
accordance  with  supplemental  typ>e 
certificate  (STC)  SA213AL: 
Models;  180,  180A,  180B,  180C,  180D,  180E, 
180F,  180G,  180H,  180),  tSOK,  185,  185A, 
185B,  185C,  185D.  185E,  A185E.  A185F. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rep>air  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sp)ecific  prop>osed  actions  to  address  it. 

Compliance:  Required  within  the  next  50 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  one  or  both  wheel  skis  from 
rotating  into  a  nose-down  pxMition  during 


flight,  which  could  result  loss  of  control  of 
the  airplane  and/or  possible  airplane  damage 
during  flight  or  landing  operations, 
accomplish  the  following: 

(a)  Modify  the  wheel  ski  bungee 
assemblies,  safety  cables,  and  check  cables 
and  their  attachments  to  the  airplane  and  the 
skis,  in  accordance  with  Airglas  Engineering 
Comf)any,  Inc.  (AEQ)  Drawing  No  LW3600- 
180A-1  and  -2,  Revision  'B",  dated 
September  21,  1979;  AEQ  Drawing  No. 
LW3600-180A-3,  Revision  "A",  dated  April 
30,  1979;  and  AEQ  Drawing  No.  LW360(V- 
180.  Revision  "F",  dated  September  21, 1979 
(for  single  p>osition  wheel  ski  installations)  or 
AECI  Drawing  No.  LW3600-180A.  Revision 
"E",  dated  September  21, 1979  (for  two 
position  wheel  ski  installations). 

Note  2:  Airglas  Engineering  Comp>any,  Inc 
Service  Bulletin  (SB)  No.  LW3600-3. 
originally  issued:  September  21,  1979; 
Amended:  October  10, 1997,  specifies 
following  the  procedures  provided  in  the 
drawings  refierenced  in  paragraph  (a)  of  this 
AD. 

(b)  Fabricate  and  install  a  placard  adjacent 
to  the  airsp>eed  indicator  with  words  at  least 
%-inch  in  height  in  accordance  with  AEQ 
Drawing  No.  LW3600-180A-11,  originally 
issued:  September  21, 1979,  and  referenced 
in  AEQ  SB  No.  LW360O-3,  originally  issued: 
September  21, 1979;  Amended:  October  10, 
1997. 

(c)  Mark  the  airspeed  indicator  to  reflect 
the  never  exceed  airsp>eed  (160  knots 
indicated  airspeed  (ICIAS))  and  the  maximum 
structural  cruising  speed  (139  KIAS)  in 
accordance  with  Airglas  Engineering 
Comp>any,  Inc.  Service  Bulletin  (SB)  No. 
LW3600-3,  originally  issued:  September  21, 
1979;  Amended:  October  10,  1997. 

(d)  Place  AEQ  Document  AE97-13FM. 
"Supplemental  Airplane  Flight  Manual  and 
Airplane  Flight  Manual  Supplement",  dated 
October  10,  1997,  in  the  airplane  cockpit  in 
accordance  with  the  Accomplishment 
Instructions  section  in  AECI  SB  No. 
LW3600-3,  originally  issued:  September  21, 
1979;  Amended:  October  10,  1997. 

(e)  The  actions  required  in  paragraphs  (b). 
(c),  and  (d)  of  this  AD  can  be  accomplished 
for  an  airplane  used  under  Part  91  of  the 
Federal  Aviation  Regulations  (14  CFR  p>art 
91)  by  an  owner/operator  who  holds  at  least 
a  private  pilot's  certificate,  and  for  an 
airplane  used  under  Part  1 35  of  the  Federal 
Aviation  Regulations  (14  CFR  part  135)  by  an 
operator  who  holds  an  operating  certificate 
issued  under  Part  135  of  the  Federal  Aviation 
Regulations  (14  CFR  pan  135),  as  authorized 
by  sections  43.3,  43.7.  and  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.3,  43.7,  and 
43.9),  if  the  airspeed  indicator  is  re-marked 
by  pointing  the  outside  of  the  glass. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Anchorage  Aircraft 
Certification  Office  (ACO),  222  West  7th 
Avemie,  #14,  Annex  G  Room  AlS, 
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Anchorage.  Alaska  99513-7587.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Anchorage  ACO.  Alternative  methods  of 
compliance  approved  for  AD  80-10-01  are 
not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Anchorage  ACO. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Airglas  Engineering 
Company,  Inc.,  P.O.  Box  190107,  Anchorage, 
Alaska  99519-0107  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(i)  This  amendment  supersedes  AD  80-10- 
01.  Amendment  39-3762. 

Issued  in  Kansas  Qty.  Missoxih,  on  June 
15. 1998. 

JuBM  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc  98-16591  Filed  6-25-98;  8:45  am] 

BU.LMG  CODE  4«10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-AEA-09e] 

Proposed  Amendment  of  Class  E 
Airspace;  Johnstown,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  EKDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMIKURY:  This  proposed  rule  would 
amend  Class  E  airspace  at  Johnstown, 
PA.  The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SLAP). 
Helicopter  Point  In  Space  Approach 
based  on  the  Global  Positioning  System 
(GPS),  and  serving  the  Conemaugh 
Valley  Memorial  Hospital  Heliport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  July  27,  1998. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-08.  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Regional  Counsel,  AEA-7, 


F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430. 
FOR  FURTHER  INFOR*IATK)N  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace  Branch, 
AEA-520,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 
SUPPtEKCNTARY  INFORKUTION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-08".  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 


placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Grcular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Johnstown.  PA.  A  GPS  Point  In 
Space  Approach  has  been  developed  for 
the  Conemaugh  Valley  Memorial 
Hospital  Heliport.  Additional  controlled 
airspace  extending  upward  ftt)m  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  approach  and  for 
IFR  operations  to  the  heliport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10,  1997,  and  effective 
September  16.  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference,- 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  dated 
September  10.  1997.  and  effective 
September  16,  1997.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5  Johnstown.  PA  [ReviMd] 

Johnstown-Cambria  County  Airport,  PA 
(Let.  40"19'00"  N..  long.  78''50'04"  W.) 

The  Conemaugh  Valley  Memorial  Hospital 
Heliport,  PA 

Point  In  Space  Coordinates 

(Lat.  40'18'15"  N.,  long.  78''54'54"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Johnstown-Cambria  County  Airport 
and  within  a  6-mile  radius  of  the  Point  In 
Space  serving  Conemaugh  Valley  Memorial 
Hospital  Heliport. 

Issued  in  Jamaica,  New  York,  on  June  16. 
1998. 
Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division.  Eastern  Region. 
[FR  Doc.  98-17053  Filed  6-25-98;  8:45  ami 

BtLLMQ  COOe  4110-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dociiat  No.  98-AEA-13] 

Proposed  Establishment  of  Class  E 
Airspace;  Fairfax,  VA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Fairfax,  VA. 
A  Global  Positioning  System  (GPS), 
Standard  Instrument  Approach 
Procedure  (SLAP).  100°  helicopter  point 
in  s[>ace  approach  has  been  developed 
for  the  Mobil  Business  Resources 
Corporation  (MBRC)  heliport  at  Fairfax, 
VA.  Controlled  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach  and  to  provide 
adequate  controlled  airspace  for 
instrument  Flight  Rules  (IFR)  operations 
to  the  heliport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Coimnents  must  be  received  on 
or  before  July  27. 1998. 


ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airspace  Branch.  AEA-520.  Docket  No. 
98-AEA-13,  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
Infl  Airport.  Jamaica.  NY  11430.  The 
oflKcial  docket  may  be  examined  in  the 
Office  of  the  Regional  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  T.  Jordan,  Jr..  Airspace 
Specialist,  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed,    ■ 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-13".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  conununications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  chcmged 
in  the  Ught  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  the  FAA 
];>ersonnel  concerned  with  this 
rulemaking  will  be  Hied  in  the  docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Fairfax,  VA.  A  GPS  Point  In 
Space  Approach  has  been  developed  for 
the  MBRC  Heliport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  approach 
and  for  IFR  operations  to  the  hehport. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10,  1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docvunent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  enticipated 
impact  is  so  minimal.  Since  tliis  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Siib)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71  [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  dated 
September  10.  1997.  and  effective  September 
16. 1997,  is  proposed  to  be  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         • 

AEA  VA  E5  Fairfax.  VA  (N«w| 

Mobil  Business  Resources  Corporation 

Heliport,  VA 
Point  In  Space  Coordinates 

(Ut.  38'51'41"  N.,  long.  77n4'31"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6-inile  radius 
of  the  Point  In  Space  serving  the  Mobil 
Business  Resources  Corporation  Heliport 
excluding  that  portion  that  coincides  with 
the  Washington,  DC  and  Chantilly,  VA.  Class 
E  airspace  areas. 

•  »  •  •         • 

Issued  in  Jamaica,  New  York,  on  June  16, 
1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division.  Eastern  Region. 
[FR  Doc.  98-17052  Filed  6-2S-98;  8:45  ami 

BILUNQ  CODE  4ai»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-7] 

Proposed  Amendment  of  Class  E 
Airspace;  Savannah,  TN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  Class  E  airspace  at  Savannah, 
TN.  A  Non-Directional  Beacon  (NDB) 
Rimway  (RWY)  19  Standard  Instnmient 
Approach  Procedure  (SLAP)  has  been 
developed  for  Savaimah-Hardin  Coimty 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SLAP  and  for  Instrument  Flight  Rules 


(IFR)  operations  at  Savannah-Hardin 
Coimty  Airport.  The  Class  E  airspace 
would  be  increased  from  a  6.4  to  a  6.5- 
mile  radius  of  Savannah-Hardin  County 
Airport  and  the  width  of  the  airspace 
each  side  of  the  009°  bearing  from  the 
Pinhook  NDB  extending  from  the  6.5- 
mile  radius  to  7  miles  north  of  the  NDB 
would  be  increased  from  2.4  to  3.2 
miles. 

DATES:  Comments  must  be  received  on 
or  before  July  27.  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
98-ASO-7,  Manager.  Airspace  Branch, 
ASO-520.  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Colimibia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Intersted  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airsp>ace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ASO-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  Ught  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  Regional 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 


Georgia  30337,  both  before  and  after  the 
closing  date  for  comments.  A  report 
simimarizing  each  substantive  public 
contact  with  FAA  p)ersonnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  at  Savannah, 
TN.  A  Non-Directional  Beacon  (NDB) 
RWY  19  SLAP  ha?  been  developed  for 
Savaimah-Hardin  County  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Savannah-Hardin 
County  Airport.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surfaced  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E 
dated  September  10, 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
hsted  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  than  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulaged;  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f71.1    (Amended] 

2.  The  incorporation  hy  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  TN  E5    Savuinah,  TN  [Reviaed] 

Savannah-Hard  in  County  Airport 
(Lat  SS-IO'IS'T^J,  long88'12'57"W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surfiace  of  the  earth 
within  6.5-mile  radius  of  Savannah-Hardin 
County  Airpwrt  and  within  3.2  miles  each 
side  of  the  009  degree  bearing  bom  the 
Pinhook,  NDB,  extending  from  the  6.5-mile 
radius  to  7  miles  north  of  the  NDB. 
•  •  •  •         • 

Issued  in  College  Park,  Georgia,  on  May  29. 
1998. 

JeCFiery  N.  Burner, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  98-16956  Filed  6-25-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fecteral  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-10] 

Proposed  Establishment  of  Class  E 
Airspace;  Hartford,  KY 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airspace  at  Hartford, 
KY.  Global  Positioning  System  (GPS) 
Runways  (RWY)  3-21  and  a  VHF 
Omnidirectional  Range/Distance 


Measuring  Equipment  (VOR/DME>— A 
Standard  Instrument  Approach 
Procedures  (SIAP's)  have  been 
developed  for  Ohio  County  Airport.  As 
a  result,  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP's  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  Ohio  County 
Airport.  The  operating  status  of  the 
airport  will  change  from  Visual  Flight 
Rules  (VFR)  to  include  IFR  operations 
concurrent  with  the  publication  of  the 
SIAP's. 

DATES:  Comments  must  be  received  on 
or  before  July  27, 1998. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
98-ASO-lO,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ASO-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 


submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Coimsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  AUanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at  Hartford, 
KY.  GPS  RWY's  3-21  and  a  VOR/DME 
A  SIAP's  have  been  developed  for  Ohio 
County  Airport.  As  a  result,  controlled 
airspace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
SIAP's  and  for  IFR  operations  at  Ohio 
Coimty  Airport.  The  operating  status  of 
the  airport  will  change  from  VFR  to 
include  IFR  operations  concurrent  with 
the  publication  of  the  SLAP.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  repubUshed  in 
Paragraph  6005  of  FAA  Order  7400.9E 
dated  September  10, 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  on  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

$71.1    [Am«nd«d] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  *         •         *         • 

ASOKYE5    Hartford,  KY  (New) 

Ohio  County  Airport 

(lat.  3r'27'30"  N,  long.  86''50'59"  W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surface  of  the  earth 

within  a  6.4-mile  radius  of  Ohio  County 

Airport. 

•  -^     •         •  •         • 

Issued  in  College  Park.  Georgia,  on  June  18, 
1998. 

John  R.  Schroeter, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

|FR  Doc.  98-16958  Filed  6-2S-98;  8:45  am) 
BILUNO  CODE  4910-13-M 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[OR-2-0001;  FRL-61 16-^1 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  Section  111(d)  State  Plan  submitted 
by  Oregon  on  May  14, 1997.  The  State 
Plan  was  submitted  by  Oregon  to  satisfy 
certain  Federal  Clean  Air  Act 
requirements.  In  the  Final  Rules  Section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  Plan  submittal  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
{>eriod  on  this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  27, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Catherine  Woo, 
Environmental  Protection  Specialist,  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locetions.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency, 
Region  10,  Office  of  Air  QuaUty,  1200 
6th  Avenue,  Seattle,  WA  98101. 

The  State  of  Oregon.  Department  of 
Environmental  Quality,  811  SW  Sixth 
Avenue.  Portland,  Oregon  97204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Woo,  Office  of  Air  Quality 
(OAQ-107).  EPA,  1200  6th  Avenue, 
Seattle,  WA  98101,  (206)  553-1814. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  June  8. 1998. 
Chuck  Findley. 

Acting  Regional  Administrator,  Region  10. 
(FR  Doc.  98-17120  Filed  6-25-98;  8:45  am] 

BILUNO  COOE  tUO  60  P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  197 
[USCG-1 998-3786] 
R1N2115-AF64 

Commercial  Diving  Operations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Coast  Guard  requests 
comments  on  the  type  and  scope  of 
needed  revisions  to  the  commercial 
diving  operations  regulations.  The 
regulations  are  over  20  years  old  and  do 
not  include  current  safety  and 
technology  standards  and  industry 
practices.  At  this  early  stage  of  the 
rulemaking  process  we  need 
information  on  current  safety  practices, 
diving  technology,  and  industry 
standards  to  help  us  identify  the  scope 
of  any  necessary  regulatory  revisions. 
DATES:  Conmients  must  reach  the 
Docket  Management  Facility  on  or 
before  September  24,  1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility 
[USCG-1998-37861,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001,  or  deliver  them  to  room 
PL— 401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address, 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  docimients 
indicated  in  this  preamble,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401,  located  on  the  Plaza  ^vel  of  the 
Nassif  Building  at  the  same  address, 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

A  copy  of  the  Association  of  Diving 
Contractors'  (ADC)  proposed  changes  to 
the  Coast  Guard  commercial  diving 
regulations  and  of  its  Consensus 
Standards  are  available  in  the  pubUc 
docket  at  the  above  address  or  on  the 
Internet  at  http://dms.dot.gov,  or  you 
may  obtain  a  copy  by  contacting  the 
project  manager  at  the  number  in  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  advance  notice  of 
rulemaking,  contact  Lieutenant  Diane 
Kalina,  Project  Manager,  Vessel  and 
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Facility  Operating  Standards  Division, 
Coast  Guard,  telephone  202-267-1181. 
For  questions  on  viewing,  or  submitting 
material  to  the  docket,  contact  Carol 
Kelley,  Coast  Guard  Dockets  Team 
Leader,  or  Paulette  Twine,  Chief, 
Documentary  Services  Division, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  fw  Commenla 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  advance 
notice  (USCG-1998-3786]  and  the 
specific  section  or  question  in  this 
docxunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  attachments  in  an  unbound  format, 
no  larger  than  8V2  by  11  inches,  s\iitable 
for  copying  and  electronic  filing.  If  you 
want  acknowledgment  of  receipt  of  your 
comments,  you  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  when  developing  its  proposed 
changes  to  the  regiilations. 

The  Coast  Guard  plans  no  public 
meetings.  You  may  request  a  public 
meeting  by  submitting  a  comment 
requesting  one  to  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  meeting  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  a  meeting  should  be 
held,  we  will  announce  the  time  and 
place  in  a  later  notice  in  the  Federal 
Register. 

Purpose 

The  Coast  Guard  needs  your 
comments  and  information  on  the  issues 
contained  in  this  advance  notice  to  help 
us  define  the  scope  of  any  necessary 
revisions  to  the  commercial  diving 
operations  regulations  in  46  CFR  197, 
Subpart  B.  The  regulations  are  over  20 
years  old  and  do  not  include  cmrent 
safety  and  technology  standards  and 
industry  practices.  At  this  early  stage  of 
the  rulemaking  process  we  need 
information  on  current  safety  practices, 
diving  technology,  and  industiy 
standards  to  help  us  identify  necessary 
regulatory  revisions. 

Background 

The  existing  commercial  diving 
regulations  were  published  in  1977  and 
only  minor  changes  have  been  made  to 
them  since  then.  In  1994,  the 
Association  of  Diving  Contractors 


(ADC),  a  diving  industry  trade 
organization,  submitted  proposed 
regulatory  changes  to  the  Coast  Guard 
and  requested  that  the  Coast  Guard 
revise  its  regulations  accordingly.  A 
copy  of  their  proposed  changes  is 
available  in  the  public  docket.  ADC's 
proposal  was  reviewed  by  over  140 
General  Members  (operating  companies) 
of  ADC;  their  Technical  and  their 
Safety,  Medical  and  Education 
Committees;  and  their  Board  of 
Directors.  ADC  also  suggested  that  we 
adopt  their  Consensus  Standards, 
possibly  through  incorporation  by 
reference.  A  copy  of  the  Consensus 
Standards  is  also  available  in  the  pubUc 
docket.  The  Coast  Guard  will  consider 
ADC's  proposed  changes  when 
developing  its  proposed  revisions  to  the 
commercial  diving  operations 
regulations,  but  would  like  to  receive 
your  comments  on  the  ADC  proposal.  A 
copy  of  ADC's  proposal  is  also  available 
by  contacting  the  Coast  Guard  point  of 
contact  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Preliminary  Regulatory  Assessment 

This  rulemaking  is  not  likely  to  be 
classified  as  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  is  not  likely  to  be 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11040;  February 
26,  1979).  A  draft  regulatory  evaluation 
under  paragraph  1 0(e)  of  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  would  be 
prepared  to  support  any  future  Notice  of 
Proposed  Rulemaking  (NPRM). 

Tne  Coast  Guard  is  not  yet  able  to 
prepare  a  benefit-cost  analysis  assessing 
the  impact  of  potential  changes  to  the 
commercial  diving  operations 
regulations  because  specific  changes 
have  not  been  identified.  However,  the 
Coast  Guard  would  like  your  comments 
on  the  cost  estimate  provided  by  ADC. 
According  to  a  1995  estimate  by  ADC, 
their  proposed  regulatory  changes 
would  likely  not  cost  more  than 
$300,000  to  implement  on  an  industry- 
wide basis.  ADC  also  estimates  that 
annualized  costs  would  be  minimal.  We 
would  like  your  comments  on  whether 
or  not  ADC's  cost  estimate  is  reasonable 
given  the  scope  of  ADC's 
recommendations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  a  potential 
rulemaking  would  have  significant 
economic  impacts  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 


for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Some  commercial  diving  companies 
subject  to  our  regulations  may  be  small 
entities.  Because  we  have  not  yet 
proposed  specific  revisions  and  because 
the  number  of  affected  small  entities  has 
not  been  identified,  we  caimot 
accurately  estimate  the  potential  impact 
on  small  entities  at  this  time.  As  part  of 
the  required  5  U.S.C.  610  review  of 
regulations  affecting  small  entities,  we 
are  requesting  information  at  this  early 
stage  about  the  aspects  of  this 
rulemaking  which  may  affect  small 
entities,  so  we  can  evaluate  and 
minimize  the  impact  of  proposed 
changes  on  small  entities. 

Assistaace  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-21), 
the  Coast  Guard  wants  to  assist  small 
entities  to  understand  this  advance 
notice  so  they  can  better  evaluate  the 
potential  effects  of  any  future 
rulemaking  on  them  and  participate  in 
the  rulemaking  process.  If  you  beUeve 
that  your  small  business,  organization, 
or  agency  may  be  affected  by  this 
rulemaking,  please  explain  how  you 
could  be  affected,  and  tell  us  what 
Qexibihty  or  compliance  alternatives  the 
Coast  Guard  should  consider  to 
minimize  the  burden  on  you  while 
promoting  commercitil  diving  safety.  If 
you  have  questions  concerning  this 
advance  notice,  you  may  call  the  Coast 
Guard  point  of  contact  designated  in 
FOR  FURTHER  INFORMATION  CONTACT.  We 
also  maintain  a  small  business 
regulatory  assistance  Web  Page  at  http:/ 
/www. uscg.mil/hq/g-m/regs/ 
reghome.htm  that  has  current 
information  on  small  entity  issues  and 
proposed  Coast  Guard  regulations.  To 
help  small  entities  become  more 
involved  in  this  rulemaking,  the  Coast 
Guard  will  mail  copies  of  this  advance 
notice  to  Small  Business  Development 
Center  (SBDC)  State  Directors 
nationwide  for  distribution  to  local 
SBDC  offices  and  interested  small 
businesses. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.],  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  praotical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  As  defined  in 
5  CFR  1320.3(c),  "collection  of 
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information"  includes  reporting,  record- 
keeping, monitoring,  posting,  labeling, 
and  other,  similar  actions.  The  Coast 
Guard  will  review  the  existing 
information  collection  requirements  in 
46  CFR  197.480  through  46  CFR  197.488 
to  either  validate  existing  burdens  or  to 
reduce  or  eliminate  burdens  that  are  no 
longer  necessary. 

Questions 

We  request  your  comments  and  any 
data  or  information  that  would  answer 
the  following  questions,  as  well  as 
comments  on  any  other  part  of  the 
current  regulations  that  should  be 
revised.  In  responding  to  a  question, 
please  explain  your  reasons  for  each 
answer  so  that  we  can  carefully  weigh 
the  consequences  and  impacts  of  any 
future  requirements  we  may  propose.  In 
addition,  please  provide  relevant  data 
(accident  data  would  be  particularly 
useful),  if  possible,  that  will  support  the 
need  for  a  revision  to  the  commercial 
diving  operations  regulations. 

1 .  Based  on  your  review  of  the  ADC 
submission  to  the  Coast  Guard,  which 
revisions  should  the  Coast  Guard 
include  in  its  proposed  rule,  not  include 
in  a  proposed  rule,  or  revise  and  include 
in  a  proposed  rule?  Why? 

2.  Should  the  Coast  Guard  adopt  the 
ADC  Consensus  Standards  or  any  other 
written  industry  standards?  If  so,  which 
ones  and  why? 

3.  Is  ADC's  cost  estimate  of 
$300,000.00  for  implementing  their 
proposed  regidatory  changes 
reasonable?  If  not,  please  explain  why 
and,  if  possible,  provide  your  own  cost 
estimate. 

4.  What  definitions  in  the  existing 
regulations  should  be  updated  or 
deleted?  Please  explain.  Are  there  other 
terms  that  the  Coast  Guard  should 
define  in  the  regulations?  Please 
explain. 

5.  Should  dynamically  positioned 
vessels  (vessels  with  an  installed  system 
that  automatically  maintains  the 
position  of  the  vessel  within  a  specified 
tolerance  by  controlling  onboard 
thrusters  to  counter  the  forces  of  the 
wind,  waves  and  cturents)  and  remotely 
operated  vehicles  be  addressed  in  the 
regulations?  If  so,  what  particular  issues 
should  the  Coast  Guard  propose  to 
regulate? 

6.  Should  the  Coast  Guard  propose 
regulations  concerning  diving  in 
contaminated  waters?  If  yes,  how 
should  it  be  addressed? 

7.  Should  the  Coast  Guard  propose 
regulations  concerning  one  atmosphere 
observation  bells,  suits  or  submersibles? 
If  yes,  how  should  it  be  addressed? 

8.  Should  the  Coast  Guard  propose 
regulations  concerning  bell  bounce  (a 


diving  procedure  whereby  a  diving  bell 
is  used  to  transport  divers  under 
atmospheric  pressure  to  a  work  site,  and 
subsequently  to  transport  the  divers 
back  to  the  surface  in  a  decompression 
status)?  If  yes.  how  should  it  be 
addressed? 

9.  Should  the  Coast  Guard  propose 
regulations  concerning  saturation  diving 
in  more  detail?  If  yes,  how  should  it  be 
addressed? 

10.  Should  the  Coast  Guard  propose 
regulations  concerning  requirements  for 
back-up  equipment  at  the  dive  site?  If 
yes,  how  should  it  be  addressed? 

11.  Should  the  Coast  Guard  propose 
regulations  concerning  minimum 
training  requirements  for  divers?  If  yes, 
how  should  it  be  addressed? 

12.  If  you  think  the  regulations  should 
include  minimum  training 
requirements,  please  answer  the 
following  questions: 

a.  What  courses  or  information  should 
the  training  include? 

b.  What  should  be  the  minimimi 
number  of  hours  required  for  training? 

c.  What  would  be  the  benefits  of 
estabUshing  minimum  training 
requirements? 

d.  Should  training  organizations  or 
providers  meet  certification 
requirements?  If  so,  what  organization 
shoiild  certify  the  training  organizations 
or  providers? 

13.  Should  diving  supervisors  be 
licensed  by  the  Coast  Guard  to  ensure 
compliance  with  federal  regulations? 
Please  explain  the  reason  for  your 
choice  and,  if  your  answer  is  "yes", 
provide  examples,  if  possible,  of 
situations  in  which  a  Ucensed  diving 
supervisor  would  have  improved  a 
situation. 

14.  If  you  are  a  small  entity  as  defined 
under  "Small  Entities"  and  believe  you 
will  be  affected  by  potential  changes  to 
the  commercial  diving  regulations, 
please  explain  what  flexibility  or 
compliance  options  the  Coast  Guard 
should  consider  and  how  these  options 
would  minimize  the  burden  on  small 
entities,  while  promoting  commercial 
diving  safety. 

Dated:  June  19. 1998. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 

Safety  and  Environmental  Protection. 
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DEPARTMEhTT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  980608151-8151-01; 
I.0.122497B] 

RIN  0648-AK43 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Golden 
Crab  Fishery  of  the  South  Atlantic 
Region;  Gear  and  Vessel  Management 
Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  issues  this  proposed 
rule  to  implement  a  regulatory 
amendment  prepared  by  the  South 
Atlantic  Fishery  Management  Council 
(Coimcil)  in  accordance  with  framework 
procedures  for  adjusting  management 
measures  of  the  Fishery  Management 
Plan  for  the  Golden  Crab  Fishery  of  the 
South  Atlantic  Region  (FMP).  For  the 
golden  crab  fishery  in  the  South 
Atlantic  exclusive  economic  zone  (EEZ), 
the  regulatory  amendment  would  revise 
the  vessel  size  limitations  applicable 
when  a  vessel  permit  is  transferred  to 
another  vessel  and  would  extend 
through  January  31, 1999,  the 
authorized  use  of  wire  cable  for  a 
mainUne  attached  to  a  golden  crab  trap. 
In  addition,  NMFS  proposes  to  remove 
from  the  regulations  the  eligibility 
criteria  and  procedures  for  obtaining 
initial  commercial  vessel  permits  in  the 
South  Atlantic  golden  crab  fishery.  Such 
criteria  and  procedures  are  no  longer 
apphcable.  The  intended  effects  of  this 
proposed  rule  are  to  allow  for  additional 
evaluation  of  cable  used  as  mainlines 
for  traps,  to  provide  greater  flexibility 
for  fishermen  to  fish  with  vessels  of 
different  lengths  without  adversely 
affecting  the  FMP's  cap  on  fishing  effort, 
and  to  simplify  the  regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  July  13, 1998. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Peter  Eldridge, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  the  framework 
regulatory  amendment,  which  includes 
an  envirorunental  assessment,  a 
regulatory  impact  review  (RIR),  and  a 
social  impact  assessment/fishery  impact 
statement,  should  be  sent  to  the  South 
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Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407-4699;  Phone:  843- 
571-4366;  Fax:  843-769-4520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
golden  crab  fishery  in  the  EEZ  of  the 
South  Atlantic  is  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
Council  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

The  Council  has  proposed  to  adjust 
management  measures  for  the  South 
Atlantic  golden  crab  fishery.  The 
Council  has  submitted  this  regulatory 
amendment  to  NMFS  for  its  review, 
approval,  and  implementation.  These 
measures  were  developed  and 
submitted  to  NMFS  under  the  FMP's 
framework  procedure  for  adjustments  in 
gear  regulations  and  permit 
requirements. 

Use  of  Cable  for  Mainlines 

The  Council  proposes  that  the  use  of 
cable  for  mainlines  be  allowed  through 
January  31,  1999,  to  allow  for  additional 
evaluation  of  cable  in  the  golden  crab 
fishery.  Under  current  regulations  at  50 
CFR  622.40(d)(2){ii),  rope  is  the  only 
material  allowed  for  a  buoy  Une  or 
mainline  attached  to  a  golden  crab  trap, 
except  that  wire  cable  is  allowed  for 
these  purposes  through  January  31, 
1998.  The  Council  heard  extensive 
discussion  of  the  issue  at  the  joint 
Golden  Crab  Advisory  Panel/Committee 
meeting  June  16,  1997,  in  Key  West.  The 
Council  considered  extending  the 
authorized  use  of  cable  for  buoy  lines 
but  declined  to  do  so  based  on  safety 
issues  raised  by  the  Coast  Guard.  The 
Council  will  reexamine  the  use  of  cable 
in  the  golden  crab  fishery  when  it 
reviews  the  status  of  the  fishery  in  June 
1998. 

Vessel  Size  Limitations 

The  Council  proposes  to  ease  the 
limitations  on  vessel  size  that  apply 
when  NMFS  transfers  a  permit  from  one 
vessel  to  another.  To  obtain  a  vessel 
permit  by  transfer  of  an  existing  permit 
under  current  regulations,  the  owner  of 
the  receiving  vessel  must  acquire  a 
permit  from  a  vessel  with  documented 
length  overall,  or  permits  fixjm  vessels 
with  aggregate  lengths  overall,  of  at  least 
90  percent  of  the  documented  length 
overall  of  the  receiving  vessel.  However, 
some  owners  want  to  use  temporarily  a 
shorter  vessel  (i.e.,  downsize)  and 
subsequently  return  to  a  longer  vessel. 
Current  regulations  may  prevent  them 


from  doing  so,  because  the  i>ermit 
NMFS  transfers  to  a  shorter  vesseh 
cannot  be  transferred  again  to  a  vessel 
that  is  more  than  11.1  percent  longer 
than  that  smaller-sized  vessel. 

To  provide  fishermen  with  greater 
flexibility  in  their  choice  of  vessel 
length,  the  Council  and  this  rule 
propose  that,  when  NMFS  has 
transferred  a  golden  crab  limited  access 
permit  to  a  smaller  vessel,  a  subsequent 
transfer  to  a  longer  vessel  will  be 
limited  based  on  the  length  of  the  vessel 
permitted  prior  to  downsizing.  For 
example,  if  NMFS  transfers  a  permit 
issued  to  a  vessel  that  is  90  ft  (27.4  m) 
long  to  a  vessel  that  is  50  ft  (15.2  m) 
long,  NMFS  could  subsequently  transfer 
the  permit  to  a  vessel  that  is  100  ft  (30.5 
m)  long.  Such  a  transfer  would  be 
allowed  because  the  length  of  the 
permitted  vessel  prior  to  downsizing  is 
90  percent  of  the  length  of  the 
replacement  vessel.  The  Council 
concluded  that  hmiting  vessel  length 
based  on  the  length  of  the  permitted 
vessel  prior  to  downsizing  meets  the 
Council's  intent  to  cap  fishing  effort 
while  at  the  same  time  providing  greater 
flexibility  for  fishermen  to  use  shorter 
vessels  temporarily. 

Changes  Proposed  by  NMFS 

NMFS  proposes  to  remove  from  the 
regulations  the  eligibility  criteria  and 
procedures  for  obtaining  initial 
commercial  vessel  permits  for  the  South 
Atlantic  golden  crab  fishery.  All  initial 
permits  have  been  issued,  and  no 
additional  permits  are  being  issued. 
Therefore,  the  criteria  and  procedures 
are  no  longer  applicable.  This  change 
would  be  accomplished  by  moving  from 
§  622.17  to  §  622.4  the  permit 
requirement  for  the  fishery  and  by 
removing  from  §  622.17  the  paragraphs 
on  initial  eligibility,  documentation  of 
eUgibility,  application  procedure, 
issuance,  and  appeals.  The  paragraph  on 
display  of  a  permit,  which  is  adequately 
covered  in  §  622.4,  would  also  be 
removed. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce,  based  on  the 
Council's  regulatory  impact  review 
(RIR)  that  assesses  the  economic 
impacts  of  the  management  measures 
proposed  in  this  rule  on  fishery 
participants,  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities  as 
follows: 

•  •  *  the  provisions  extending  use  of  cable 
for  mainlines  and  easing  the  restrictions  on 
vessel  size  that  would  apply  when  NMFS 
transfers  a  permit  from  one  vessel  to  another 
would  not  have  adverse  economic  effects  on 
a  substantial  number  of  the  firms  that  own 
and  operate  fishing  vessels  for  golden  crabs 
in  the  South  Atlantic  Region.  All  such  firms 
are  considered  small  entities  for  purposes  of 
the  Regulatory  Flexibility  Act.  These  actions 
would  not  be  expected  to  cause  any 
reduction  in  revenue  or  force  fishermen  to 
modify  their  fishing  operations.  No  increase 
in  production  cost  would  be  exp>ected  as  a 
result  of  these  actions.  The  propwsed  actions 
would  not  require  any  existing  fishing  entity 
to  acquire  new  equipment  or  to  completely 
refit  existing  equipment  for  compliance, 
purposes.  The  economic  analyses  do  not 
indicate  that  any  entity  would  be  forced  out 
of  business.  On  the  contrary,  the  actions 
would  enable  permitted  fishermen  to 
particifwte  actively  in  the  fishery  and     , 
contribute  toward  developing  the  market  for 
golden  crab. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  rule  repeats  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  which  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
nimaber  0648-0205.  Permit  applications 
involving  transfers  are  estimated  to  take 
20  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503  (Attention: 
NOAA  Desk  Officer). 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  June  19,  1998. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 
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2.  In  §  622.4,  paragraph  (a){2)(x)  is 
added  to  read  as  follows: 

§  622.4    Permits  and  fees. 

(a)  •  *  • 

(2)  •  •  * 

(x)  For  a  person  aboard  a  vessel  to  fish 
for  golden  crab  in  the  South  Atlantic 
EEZ,  possess  golden  crab  in  or  from  the 
South  Atlantic  EEZ,  off-load  golden  crab 
from  the  South  Atlantic  EEZ,  or  sell 
golden  crab  in  or  from  the  South 
Atlantic  EEZ,  a  commercial  vessel 
permit  for  golden  crab  must  be  issued  to 
the  vessel  and  must  be  on  board.  It  is 
a  rebuttable  presumption  that  a  golden 
crab  on  board  a  vessel  in  the  South 
Atlantic  or  off-loaded  from  a  vessel  in 
a  port  adjoining  the  South  Atlantic  was 
harvested  from  the  South  Atlantic  EEZ. 
See  §  622.17  for  limitations  on  the  use, 
transfer,  and  renewal  of  a  commercial 
vessel  permit  for  golden  crab. 


§  622.5    [Amended] 

3.  In  §  622.5,  in  paragraph  (a)(l)(v). 
the  reference  to  "§  622.17(a)"  is 
removed  and  "§  622.4(a)(2)(x)"  is  added 
in  its  place. 

§622.6    [Amended] 

4.  In  §622.6,  in  paragraph  (a)(l)(i) 
introductory  text,  the  phrase  "or 
§622.17"  is  removed. 

§622.7    [Amended] 

5.  In  §  622.7,  in  paragraphs  (a)  and  (b), 
the  phrase  "or  §  622.17"  is  removed,  in 
paragraph  (c).  the  phrase  "or 

§  622.17(g)"  is  removed,  and  in 
paragraph  (z),  the  reference  to 
"§  622.17(h)"  is  removed  and 
"§  622.17(b)"  is  added  in  its  place. 

§  622.8    [Amended] 

6.  In  §  622.8,  in  paragraph  (a),  the 
reference  to  "§  622.17(a)"  is  removed 
and  "§  622.4(a)(2){x)"  is  added  in  its 
place. 

7.  Section  622.17  is  revised  to  read  as 
follows: 


§  622. 1 7    Soutti  Atlantic  golden  crab 
controlled  access. 

(a)  General.  In*  accordance  with  the 
procedures  specified  in  the  Fishery 
Management  Plan  for  the  Golden  Crab 
Fishery  of  the  South  Atlantic  Region, 
initial  vessel  permits  have  been  issued 
for  the  fishery.  No  additional  permits 
may  be  issued. 

(b)  Fishing  zones.  (1)  The  South 
Atlantic  EEZ  is  divided  into  three 
fishing  zones  for  golden  crab.  A 
permitted  vessel  may  fish  for  golden 
crab  only  in  the  zone  shown  on  its 
permit.  A  vessel  may  possess  golden 
crab  only  in  that  zone,  except  that  other 
zones  may  be  transited  if  the  vessel 
notifies  NMFS,  Office  of  Enforcement. 
Southeast  Region,  St.  Petersburg.  FL.  by 
telephone  (813-570-5344)  in  advance 
and  does  not  fish  in  an  unpermitted 
zone.  The  designated  fishing  zones  are 
as  follows: 

(i)  Northern  zone — the  South  Atlantic 
EEZ  north  of  28"  N.  lat. 

(ii)  Middle  zone — the  South  Atlantic 
EEZ  &t)m  25°  N.  lat.  to  28"  N.  lat. 

(iii)  Southern  zone — the  South 
Atlantic  EEZ  south  of  25"  N.  lat. 

(2)  An  owner  of  a  permitted  vessel 
may  request  that  NMFS  change  the  zone 
specified  on  a  permit  from  the  middle 
or  southern  zone  to  the  northern  zone. 
A  request  for  such  change  and  the 
existing  permit  must  be  submitted  from 
an  owner  of  a  permitted  vessel  to  the 
RD. 
--     (c)  Transfer.  (1)  An  owner  of  a  vessel 
with  a  valid  golden  crab  permit  may 
request  that  NMFS  transfer  the  permit  to 
another  vessel  by  returning  the  existing 
permit(s)  to  the  RD  with  an  application 
for  a  permit  for  the  replacement  vessel. 

(2)  To  obtain  a  commercial  vessel 
permit  via  transfer,  the  owner  of  the 
replacement  vessel  must  submit  to  the 
RD  a  valid  permit  for  a  vessel  with  a 
documented  length  overall,  or  permits 
for  vessels  with  documented  aggregate 
lengths  overall,  of  at  least  90  percent  of 
the  documented  length  overall  of  the 
replacement  vessel. 

(3)  In  addition  to  the  provisions  of 
paragraph  (c)(2)  of  this  section,  the 


owner  of  a  permitted  vessel  who  has 
requested  that  NMFS  transfer  that 
permit  to  a  smaller  vessel  (i.e.. 
downsized),  may  subsequently  request 
NMFS  transfer  that  permit  to  a  vessel  of 
a  length  calculated  from  the  length  of 
the  permitted  vessel  immediately  prior 
to  downsizing. 

(d)  Renewal.  In  addition  to  the 
procedures  and  requirements  of 
§  622.4(h)  for  commercial  vessel  permit 
renewals,  for  a  golden  crab  permit  to  be 
renewed,  the  SRD  must  have  received 
reports  for  the  permitted  vessel,  as 
required  by  §  622. 5(a)(l)(v), 
documenting  that  at  least  5,000  lb  (2,268 
kg)  of  golden  crab  were  landed  from  the 
South  Atlantic  EEZ  by  the  permitted 
vessel  during  at  least  one  of  the  two  12- 
month  periods  immediately  prior  to  the 
expiration  date  of  the  vessel  permit. 

§  622.31    [AifModed] 

8.  In  §  622.31,  in  paragraph  (a)  the 
phrase  "or  §622  17"  is  removed. 

§622.35    [Amended] 

9.  In  §  622.35,  in  paragraph  (f),  the 
reference  to  "§  622.17(h)"  is  removed 
and  "§  622.17(b)"  is  added  in  its  place. 

10.  In  §622.40,  in  paragraph  (c)(3)(ii). 
the  reference  to  "§  622.17(h)"  is 
removed  and  "§  622.17(b)"  is  added  in 
its  place  and  paragraph  (d)(2)(ii)  is 
revised  to  read  as  follows: 

§  622.40    Limitations  on  traps  and  pots. 
»         •         •         •  • 

(d)  *  *  • 

(2)  •  •  • 

(ii)  Rope  is  the  only  material  allowed 
to  be  used  for  a  buoy  line  or  mainline 
attached  to  a  golden  crab  trap,  except 
that  wire  cable  is  allowed  for  a  buoy 
line  through  January  31, 1998,  and  for 
a  mainline  through  January  31, 1999. 

§622.45    [Amended] 

11.  In  §622.45,  in  paragraph  (f)(2).  the 
reference  to  "§  622.17(a)"  is  removed 
and  "§622.4(a)(2)(x)"  is  added  in  its 
place. 

[FR  Doc.  98-17129  Filed  6-2S-98;  8:45  am] 
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proposed  rules  that  are  applicable  to  ttie 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applicaUons  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Development  of  the  Land  and 
Resource  Management  Plan  for  the 
Midewin  National  Tallgrass  Prairie;  Will 
County,  IL 

agency:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  Forest 
Service  intends  to  prepare  an 
environmental  impact  statement  for  the 
development  of  the  Midewin  National 
Tallgrass  Prairie  Land  and  Resource 
Management  Plan  (Prairie  Plan) 
(pursuant  to  16  U.S.C.  1604  and  36  CFR 
219.12). 

We  are  now  soliciting  commentsand 
suggestions  from  individuals, 
organizations.  Federal  agencies,  State 
and  local  governments,  and  the  Native 
American  community  on  the  scope  of 
the  analysis  to  be  included  in  the  Draft 
Environmental  Impact  Statement  for  the 
Prairie  Plan  (40  CFR  1501.7).  To  be  most 
useful,  comments  should  (1)  consider 
the  purposes  for  which  Midewin  was 
established  as  outlined  in  the  Illinois 
Land  Conservation  Act  of  1995  (PL  104- 
106,  section  2914);  (2)  identify  specific 
concerns  about  the  Prairie  Plan 
Proposal,  and;  (3)  offer  possible 
alternatives  for  addressing  issues 
associated  with  the  proposal. 

Forest  Service  Land  and  Resource 
Management  Plans  set  forth  goals, 
objectives,  advisable  courses  of  action, 
and  limitations  to  actions  for  National 
Forest  System  lands.  The  advisable 
courses  of  action  and  limitations  to 
actions  are  called  standards  and 
guidelines.  Some  standards  and 
guidelines  will  apply  prairie-wide, 
while  others  will  apply  only  to  specific 
subdivisions,  or  management  areas,  of 
the  prairie.  The  Prairie  Plan  will  include 
a  framework  for  monitoring  and 


evaluation  to  determine  whether 
progress  is  being  made  toward  reaching 
the  goals,  objectives,  standards,  and 
guidelines  established  in  the  plan. 
Monitoring  and  evaluation  allows  for 
adaptive  management  so  adjustments 
can  be  made  to  the  Prairie  Plan  as 
needed.  There  are  six  primary  decisions 
that  are  made  in  Forest  Service  Land 
and  Resource  Management  Plans  as 
follows: 

1.  Unit-wide  multiple-use  goals  and 
objectives  (36  CFR  219.11  (b)) 

2.  Unit-wide  management  requirements 
(36  CFR  219.27) 

3.  Management  Area  direction  (36  CFR 
219.11  (c)) 

4.  Monitoring  and  evaluation 
requirements  (36  CFR  219.11  (d)) 

5.  Lands  suited/not  suited  for  timber 
production  (36  CFR  219.14) 

6.  Recommendations  to  Congress  (if 
any)  (36  CFR  219.17) 

For  purposes  of  writing  the  Prairie 
Plan  versus  those  plans  written  for 
National  Forests,  items  1-4  above  will 
serve  as  the  primary  decisions  to  be 
made.  With  reference  to  item  5.  the 
Midewin  National  Tallgrass  Prairie  does 
not  contain  lands  suited  for  timber 
production  because  "the  land  is  not 
forest  land  *   *   *  (36  CFR  219.14  (a) 
(1))."  The  reference  for  item  6 
specifically  mentions  recommendations 
of  "potential  wilderness  areas"  which, 
given  the  cultural  history,  existing  roads 
and  railroad  beds,  is  not  relevant  to 
Midewin  lands. 

In  addition,  project  and  activity  level 
decisions  may  be  made  so  long  as  they 
are  specifically  identified  in  the  Record 
of  E)ecision  and  site  specific 
environmental  effects  are  disclosed  in 
the  Environmental  Impact  Statement  as 
required  by  the  National  Environmental 
Policy  Act  (NEPA). 

In  June,  1992.  the  U.S.  Army 
confirmed  its  intentions  to 
deconunission  the  Joliet  Anny 
Ammunition  Plant  (JAAP)  located  just 
north  of  Wilmington,  Illinois,  and  40 
miles  southwest  of  Chicago,  Illinois.  As 
a  result  of  the  issues  and  attention  the 
closure  of  the  JAAP  generated,  the  Joliet 
Arsenal  Citizen  Planning  Commission 
(JACPC).  comprised  of  24  members 
representing  various  conservation 
organizations  and  State  and  local 
govenunents,  was  formed  and  assigned 
the  task  of  developing  a  concept  plan 
that  would  outline  a  strategy  for  the 
future  ownership  and  management  of 


the  decommissioned  arsenal.  The  plan 
was  a  concept  map  that  provided  for  the 
conversion  of  3,000  acres  into  two 
industrial  parks,  the  development  of  a 
910-acre  National  Veterans  Cemetery, 
the  creation  of  a  455-acre  County 
landfill,  and  the  establishment  of  a 
19,000-acre  prairie.  The  concept  map 
was  unanimously  approved  by  the 
JACPC  on  May  30,  1995. 

Legislation  was  drafted  based  on  the 
JACPC  concept  map  and  signed  as  the 
Illinois  Land  Conservation  Act  of  1995 
on  February  10.  1996,  adopting  the 
JACPC  concept  map  and  establishing 
the  Midewin  National  Tallgrass  Prairie 
(MNTP).  MNTP  is  a  unit  of  the  National 
Forest  System  and  will  be  managed  in 
cooperation  with  the  State  of  Illinois  in 
accordance  with  the  Illinois  Land 
Conservation  Act  of  1995  and  the  "laws, 
rules,  and  regulations  pertaining  to  the 
National  Forest  System  •   •   •  (Section 
2914(b)(1))." 

That  portion  of  the  Illinois  Land 
Conservation  Act  of  1995  that  is  most 
significant  to  the  planning  process  is 
Section  2914(c)  which  states  that  "(t)he 
Midewin  National  Tallgrass  Prairie 
(MNTP)  is  established  to  be  managed  for 
National  Forest  System  purposes, 
including  the  following: 

I.  To  manage  the  land  and  water 
resources  of  the  MNTP  is  a  maimer  that 
will  conserve  and  enhance  the  native 
populations  and  habitats  of  fish, 
wildlife,  and  plants. 

II.  To  provide  opportunities  for 
scientific,  environmental,  and  land  use 
education  and  research. 

III.  To  allow  the  continuation  of 
agricultural  uses  of  lands  within  the 
MNTP  consistent  with  section  2915(b).* 

rv.  To  provide  a  variety  of  recreation 
opportunities  that  are  not  inconsistent 
with  the  preceding  purposes. 

This  is  the  public's  opportunity  to  get 
involved  with  the  planning  process  for 
a  new  unit  for  the  Forest  Service  that 
has  been  closed  to  public  access  for 
more  than  50  years.  The  site  has  had 
little  or  no  established  uses  other  than 
agricultural  leases  and  some  hunting 


'  No  agricultural  special  uses  authorization  shall 
be  issued  for  agricultural  purposes  which  has  a 
term  extending  beyond  the  date  20  years  from  the 
date  of  the  enactment  of  this  title,  except  that 
nothing  in  this  title  shall  preclude  the  Secretary  of 
Agriculture  from  issuing  agricultural  special  use 
authorizations  or  grazing  permits  *    *   •  after 
twenty  years  *   *   *  for  purposes  primarily  related 
to  *   *  *  resource  management  activities  consistent 
Mrith  the  purpose  of  the  Midewin  National  Tallgrass 
Prairie  {Section  2915  M3l\. 
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opportunities.  The  M^4TP  is  in  its 
infancy  of  development  and,  within  the 
parameters  of  the  Illinois  Land 
Conservation  Act  of  1995  and  the  laws 
and  regulations  that  guide  Forest 
Service  programs,  the  Forest  Service 
needs  to  know  how  the  public  would 
like  to  see  the  MNTP  developed  and 
managed. 

Numerous  site  tours,  presentations, 
displays.  Focus  Group  Sessions, 
meetings,  and  a  Trails  Working  group 
have  akeady  taken  place  to  provide 
information  regarding  Midewin.  its 
history,  the  legislation,  amd  the  Forest 
Service  planning  process  to  individuals 
and  organizations  that  have  expressed 
an  interest  in  the  development  and 
management  of  the  MNTP.  The 
meetings  included  two  pre-Notice  of 
Intent  public  workshops  hosted  by 
Midewin,  in  May,  1998,  to  review  a 
draft  Notice  of  Intent.  Information 
gathered  from  these  opportunities  has 
been  used  to  identify  an  initial  set  of 
significant  issues  that  will  need  to  be 
addressed  in  the  Environmental  Impact 


Tentative  date 


June  1998 


Fall,  1998  

February,  1999 


August,  1999 


Statement.  Those  issues  include: 
automobiles,  bison  and/or  elk 
reintroduction.  camping,  cultural 
resources,  dog  triaUng.  emergency 
response,  environmental  education  and 
interpretation,  Gshing.  herbicide 
treatment,  hunting,  internal 
transportation  system,  prescribed  fire, 
recreation  facilities,  trail  systems, 
wetland  restoration,  and  woody 
vegetation  management. 

Based  on  the  issues  identified  to  date, 
the  purposes  for  the  management  of  the 
MNTP  as  outlined  in  the  Illinois  Land 
Conservation  Act  of  1995  and  listed  in 
this  Notice  of  Intent,  and  the  JACPC 
concept  map.  Medewin  has  developed  a 
Prairie  Plan  proposal.  This  proposal  will 
serve  as  the  basis  upon  which 
individuals  and  organizations  may 
comment  regarding  issues,  concerns,  or 
opportunities  provided  or  not  provided 
by  the  proposal.  Issues,  concerns,  and 
opportunities  already  identified  (listed 
above)  and  others  raised  through  the 
comment  period  for  this  Notice  of  Intent 
will  be  evaluated  and  used  to  develop 


alternatives  to  the  proposal  for  the 
Environmental  Impact  Statement. 

The  primary  activities  that  would 
occur  under  the  proposal  include: 
development  of  seed-producing  nursery 
beds;  reintroduction  of  bison  and  elk; 
integrated  pest  management;  gradual 
conversion  of  cultivated  row  crops  to 
prairie  habitats;  prescribed  fire;  wetland 
restoration;  woody  vegetation 
management:  environmental  education 
and  interpretation  programs;  research 
opportunities;  use  of  domestic  livestock: 
designated  access  points;  fishing  for 
educational  programs;  hunting;  internal 
transportation  system  (e.g..  bus  or  tram); 
rail  ILae  access;  recreation  facilities  (e.g.. 
shelters  picnic  areas);  an  automobile 
loop;  and  a  system  of  trails. 

The  environmental  analysis  and 
decision-making  process  leading  to  the 
Prairie  Plan  will  include  opportunities 
for  public  participation  and  comment. 
so  that  individuals  interested  in  this 
proposal  may  contribute  to  the  decision- 
making process: 


Step 


Notice  of  Interrt,  Plan  proposal  

Alternative  Development  

Draft  Environmental  Impact  Statement,  Proposed  Plan 

Final  Environmental  Impact  Statement,  Final  Plan 


Public  involvement 


60-day  formal  comment  period,  written  comments,  open 

house  meeting. 
Public  workshops. 
90-day  formal  comment  period,  written  comments,  open 

house  meetings. 
Informational  meetings  to  explain  Ptan  decisions. 


We  will  provide  the  public  with 
general  notices  of  opportunities  to 
participate  through  mailings,  news 
releases,  an  public  meetings,  various 
organizational  newsletters,  and  the 
internet.  Midewin's  internet  address  is 
http://www.fs.fed.us/mntp/.  In  addition 
to  formal  opportunities  for  public 
comment,  we  will  consider  comments 
received  at  any  time  throughout  the 
planning  process.  Midewin  will  host 
open  house  meetings  to:  1)  explain  the 
planning  process;  2)  provide 
clarification  of  the  proposal  for  the 
Prairie  Plan;  3)  describe  ways  that 
individuals  can  respond  to  this  Notice 
of  Intent;  and  4)  accept  comments  from 
the  pubhc  on  the  propsoal  for  the 
Prairie  Plan. 

The  following  open  house  meetings 
will  be  held  from  5  PM  to  8PM: 
July  21,  1998— Beverly  Bank, 

Wilmington.  IL 
July  23.  1998 — Morton  Arboretum. 

Lisle.  IL 
July  28.  1998 — Governor  State 

University.  University  Park.  IL 
July  29.  1998 — Evanston  Public  Library. 

Evanston,  IL 
July  30. 1998 — Morris  Public  Library, 

Morris.  IL 


DATES:  Comments  on  this  Notice  of 
Intent  should  be  received  in  writing  by 
August  31. 1998. 

ADDRESSES:  Send  written  comments  to: 
Prairie  Planning,  Midewin  National 
Tallgrass  Prairie.  30071  South  State 
Route  53.  Wilmington.  Illinois  60481. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nash,  Planning  Team  Leader,  at 
(815)  476-3135  or.  to  leave  a  message. 
(815)  423-6370.  E-mail  address:  knash/ 
r9 midewin@fs.fed.us. 

SUPPtEMENTARY  INFORMATION: 
Additional  detail  on  this  propsoal  is 
provided  in  the  "Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement.  Description  of  the  Proposal 
for  the  Prairie  Plan,  and  Supplementary 
Information"  and  is  available  upon 
request.  Those  interested  in  Midewin 
and  the  planning  process  are 
encouraged  to  review  this  additional 
document  prior  to  commenting  on  the 
Notice  of  Intent. 

The  DEIS  and  the  proposed  Prairie 
Plan  are  expected  to  be  be  published 
early  in  1999.  The  public  comment 
period  for  the  DEIS  and  proposed 
Prairie  Plan  will  be  90  days  from  the 
date  the  U.S.  Environmental  Protection 


Agency  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  pubfic  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217. 

Additional,  pursuant  to  7  CFR  1.27(d), 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and,  where  the  requester  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
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Tents,  open 
nents,  open 


may  be  resubmitted  with  or  without 
name  and  address  within  10  days. 

The  Forest  Service  believes  that,  at 
this  early  stage,  it  is  important  to  give 
notice  to  those  intending  to  review  the 
DEIS  of  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  a 
DEIS  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions  ( Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC 
U.S.  519.  533  (19781).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  may 
be  waived  or  dismissed  by  the  courts 
(CityofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986]  and  IVisconsm 
Heritages,  Inc.  v.  Harris,  409  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  90-day  comment  period  on 
the  DEIS,  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  Final 
Environmental  Impact  Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement. 

Reviewers  may  wish  to  refer  to  the 
Control  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  (at  40  CFR 
1503.3)  in  addressing  these  points. 

The  responsible  oincial  is  Robert  T. 
Jacobs,  Regional  Forester,  Eastern 
Region.  310  W.  Wisconsin  Avenue, 
Milwaukee,  Wisconsin  53203. 

Dated;  lune  22,  1998.  ^ 

Robert  T.  Jacoiw. 
Regional  Forester. 
IFR  Doc.  98-17093  Filed  6-25-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provirx:ial  Advisory 
Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 


SUMMARY:  The  Oregon  Coast  Provincial 
Advisory  Committee  (PAC)  will  meet  on 
July  9, 1998,  in  Tillamook,  Oregon,  at 
the  Shilo  Iim,  2515  N.  Main  Street 
(Highway  101),  Tillamook.  OR.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  3:30  p.m.  Agenda  items 
to  be  covered  include:  (1)  Reports  from 
PAC  Subcommittees  (Adapative 
Management  Area  and  Water  Quality/ 
Fish);  (2)  flood  analyses  by  State  of 
Oregon  and  other  agencies,  (3)  road 
management,  and  (4)  landscape  level 
research.  All  Oregon  Coast  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Two  15-minute  open 
public  forums  are  scheduled  for  10  a.m. 
and  2:15  p.m.  Interested  citizens  are 
encouraged  to  attend.  The  committee 
welcomes  the  public's  written 
comments  on  committee  business  at  any 
time. 

F0«  FUFTTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Trish  Hogervorst,  Public  Affairs 
Officer,  Bureau  of  Land  Management,  at 
(503)  375-5657,  or  write  to  Forest 
Supervisor,  Siuslaw  National  Forest, 
P.O.  Box  1148,  Corvallis,  Oregon  97339. 

Dated:  ]une  18. 1998. 
James  R.  Furnish, 

Forest  Supervisor. 

(PR  Doc.  98-16987  Filed  6-25-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Cochgalechee  Creek  Watershed, 
Russell  County,  AL;  Availability  of  No 
Significant  Impact 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  Finding  Of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  QuaUty  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Cochgalechee  Creek  Watershed,  (Russell 
County,  Alabama). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronnie  D.  Murphy,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3381  Skyway 
Drive.  Auburn,  Alabama,  36830,  (334) 
887-4535. 


SUPPLEMB4TARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Ronnie  D.  Murphy,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  flood 
prevention.  The  planned  works  of 
improvement  include:  selective  clearing 
and  snagging,  and  sediment  removal  in 
Cochgalechee  Creek  from  1000  feet 
downstream  of  Brickyard  Road  to  Seale 
Road  (2  miles),  and  selective  placement 
of  riprap  around  bridges. 

The  notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Ronnie  D.  Murphy,  State 
Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Ronnie  D.  Murphy, 
State  Conservationist. 
[FR  Doc.  98-16988  Filed  6-25-98;  8:45  am] 

BIUJNQ  OOOC  34ie-1«-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  bUnd  or 
have  other  severe  disabiUties.  . 

EFFECTIVE  DATE:  July  27,  1998. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
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SUPPLEMENTARY  INFORMATION:  On  May  8, 
1998.  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (63  F.R. 
25445)  of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  quaUfied  nonprofit 
agencies  to  provide  the  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.  I  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Base  Supply  Center.  Dyess  Air  Force  Base, 

Texas 
Base  Supply  Center,  Bangor  Submarine  Base, 

Bangor,  Washington 
Base  Supply  Center,  Naval  Air  Station, 

Whidbey  Island,  Washington 
Operation  of  Individual  Equipment  Element, 

Dyess  Air  Force  Base,  Texas 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director 
|FR  Doc.  9&-17105  Filed  6-25-98;  8:45  am) 

BILUNQ  CO0£  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  Proposed  Additions  to  and 
Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposal(s)  to  add  to  the  Procurement 
List  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  commodities 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE: July  27. 1998. 
addresses:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310. 
1215  Jefferson  Davis  Highway. 
Arhngton.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt.EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 


Administrative  Services 

General  Services  Administration,  Federal 
Protective  Services,  255  East  Temple. 
Los  Angeles,  California 

NPA:  Goodwill  Industries  of  Southern 
California,  Los  Angeles.  California 

Administrative  Services 

Department  of  Veterans  Affairs  Medical 

Center.  4100  l^est  Third  Street. 

Buildings  315  and  330.  Dayton.  Ohio 
NPA:  The  Clovernook  Center,  Opportunities 

for  the  Blind,  Cincinnati.  Ohio 
Base  Supply  Center,  Malmstrom  Air  Force 

Base,  Montana, 
NPA:  Industries  for  the  Blind.  Inc., 

Milwaukee,  Wisconsin 
Base  Supply  Center.  U.S.  Naval  Station, 

Roosevelt  Roads,  Building  1207.  Ceiba, 

Puerto  Rico 
NPA:  Winston-Salem  Industries  for  the 

Blind.  Winston-Salem.  North  Carolina 
Food  Service  Attendant.  Holloman  Air  Force 

Base.  New  Mexico 
NPA:  Tr«sco.  Inc..  Las  Cruces.  New  Mexico 
CTrounds  Maintenance.  Franklin  D.  Roosevelt 

Library.  Hyde  Park,  New  York 
NPA:  Dutchess  County  Chapter.  NYSARC. 

Inc..  Poughkeepsie.  New  York 
Janitorial/Custodial,  United  States  Geological 

Survey  Building,  Colorado  School  of 

Mines.  1711  Illinois  Street.  Golden. 

Colorado 
NPA:  Bayaud  Industries.  Inc..  Denver, 

Colorado 
Janitorial/Custodial,  Pentagon  Building.  3rd 

and  4th  Floor.  Arlington.  Virginia 
NPA:  Ability  Unlimited.  Inc..  Washington. 

DC 
Switchboard  Operation.  Davis-Monthan  Air 

Force  Base.  Arizona 
NPA:  Tucson  Association  for  the  Blind  and 

Visually  Impaired.  Tucson.  Arizona 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3. "The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  Idnown  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in     , 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Tray.  Fiberboard.  Three-Sided 
P.S.  »D-3915 
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P.S.  #136 
Tag.  Cattle,  Ear 

9905-00-NSH-0027 

9905-O0-NSH-0028 

9905-0O-NSH-0029 
(60%  of  the  Government's  requirement  for 
the  Department  of  Agriculture,  Minneapolis, 
Minnesota) 
Beverly  L.  Milkman. 
Executive  Director. 
(FR  Doc.  98-17106  Filed  6-25-98;  8:45  ami 

BILUNG  COOC  S353-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  Anierican  Free  Trade  Agreement, 
Article  1904  Binational  Panel  Reviews 

agency:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  decision  of  binational 

panel  and  notice  of  completion  of  panel 

review. 

summary:  Pursuant  to  the  third  panel 
decision  issued  on  April  13, 1998  that 
affirmed  SECOFI's  second 
Determination  on  Remand,  the 
binational  panel  review  in  Secretariat 
File  No.  MEX-94-1904-01  was 
completed  on  May  25,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue. 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free  Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686).  The  binational  panel 
review  in  this  matter  was  conducted  in 
accordance  with  these  Rules. 


Background  and  Final  Decision 

The  panel  in  Secretariat  File  No.  94- 
1904—01  was  convened  to  review  the 
final  antidumping  duty  determination 
made  by  the  Secretaria  de  Comercio  y 
Fomento  Industrial  (SECOFI)  with 
respect  to  Imports  of  Cut-to- Length 
Plate,  Covered  by  Customs  Tariff 
Classifications  7208.32.01,  7208.33.01 
7208.42.01  and  7208.43.01  of  the  Tariff 
Schedule  of  the  General  Tax  Import 
Law,  Originating  in  and  Exported  irom 
the  United  States  of  America. 

On  September  15,  1997  the  Panel 
issued  a  decision  affirming  in  part  and 
remanding  in  part  the  first  Remand 
Determination  of  SECOFI  for  further 
action.  On  January  13,  1998  SECOFI 
submitted  its  second  Remand 
Determination,  which  was  challenged 
on  February  2,  1998  under  the  Rules  by 
New  Process  Steel  Corporation.  On 
April  13,  1998  after  review  of  all 
documents  filed  in  this  action  on 
remand,  the  Panel  denied  New  Process's 
challenge  to  SECOFI's  second  Remand 
Determination  dated  January  13,  1998 
and  affirmed  the  second  Remand 
Determination  in  all  its  parts. 

The  Secretariat  was  instructed  to 
issue  a  Notice  of  Completion  of  Panel 
Review  on  the  31st  day  following  the 
issuance  of  the  Notice  of  Final  Panel 
Action,  if  no  Request  for  an 
Extraordinary  Challenge  was  filed.  No 
such  request  was  filed.  Therefore,  on  the 
basis  of  the  Panel  Order  and  Rule  80  of 
the  Article  1904  Panel  Rules,  the  Panel 
Review  was  completed  and  the  panelists 
discharged  from  their  duties  effective  on 
May  25.  1998. 

Dated:  |une  4,  1998. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  98-17110  Filed  6-25-98;  8:45  am) 

BILUNQ  COOC  3S10-aT-M 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Phoenix  (Formerly  Automated 
Business  Enterprise  Locator  System 
(ABELS))  and  Opportunity  Databases 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  other 
Federal  agencies  and  the  general  public 
to  take  this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 


PaperAfork  Reduction  Act  of  1995, 
Pub.L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  25,  1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Juanita  Berry,  Minority 
Business  Development  Agency  (MBDA), 
Room  5084,  Washington,  D.C.  20230,  or 
call  (202)  482-0404. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Phoenix  database  constitutes  the 
Minority  Business  Development 
Agency's  (MBDA)  listing  of  ethnic 
minority-owned  businesses  doing 
business  in  the  United  States.  Phoenix 
information  is  gathered  on-line  via  the 
Internet's  World  Wide  Web  (WWW). 
The  information  entered  in  the  Phoenix 
database  will  be  used  to  assist  minority 
enterprises  with  marketing  of  goods  and 
services.  The  Opportunity  database  is  a 
listing  of  contract  and  other  business   ■ 
opportunities  posted  on  the  MBDA 
Website  [www.mbda.gov)  by  public  and 
private  entities.  Using  a  database  engine 
and  special  software,  the  system  will 
match  contract  opportunities  with 
eligible  minority  companies  listed  in  the 
Phoenix  database.  The  purpose  for 
collecting  this  information  will  be  to 
enable  entities  with  an  interest  in 
contracting  with  a  minority  firm  to 
identify  and  qualify  potential  minority 
contractors  according  to  various  criteria. 
MBDA  will  use  the  Phoenix  database  in 
conjunction  with  the  Opportunity 
database  to  refer  listed  minority 
companies  contract  and  other  business 
x)pportunities  via  email  and  fax.  Specific 
information  on  the  Opportunity  form, 
such  as  "key  words"  and  NAICS  (North 
American  Industrial  Code  Standards) 
codes,  will  be  compared  with  like 
information  contained  in  the  Phoenix 
database  of  minority  companies.  When 
a  match  is  made,  the  eligible  minority 
companies  will  be  notified  of  any 
contract  opportunity  and  the  offeror  of 
the  opportunity  will  be  notified  of  any 
eligible  minority  companies. 

II.  Method  of  Collection 

The  system  resides  on  Y2K  (year 
2000)  compliant  platform  connected  to 
the  service-provider  network  via  the 
Internet  and  virtual  private  network. 
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m.  Data 

OhdB  Number:  0640-0002. 

Type  of  Review:  Regular. 

Burden:  5.000. 

Affected  Public:  Individuals.  State  or 
local  government.  Federal  agencies,  and 
profit  and  non-profit  institutions. 

Estimated  Number  of  Respondents: 
20.000. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5.000. 

Estimated  Total  Annual  Cost  Per 
Respondent:  $0 — no  capital 
expenditures  are  necessary  to  respond. 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  perfonnance 
of  the  functions  of  the  agency,  including 
whether  the  infonnaation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  22,  1998. 
Wilson  D.  Haigler, 

Chief.  Management  Control  Division,  Office 

of  Management  and  Organization. 

|FR  Doc.  98-17044  Filed  6-25-98;  8:45  am] 

BILUNG  CODE  1S10-21-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  eind  Atmospheric 
Administration 

Solicitation  for  Sea  Grant  Review 
Panelists 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration,  Office  of 

Oceanic  and  Atmospheric  Research 

(OAR).  National  Sea  Grant  Review 

Panel. 

ACTION:  Notice  of  Solicitation  for  Sea 

Grant  Review  Panelists. 

SUMMARY:  This  notice  responds  to 
Section  209(c)  of  the  National  Sea  Grant 
College  Program  Act.  33  U.S.C.  1128, 
which  requires  the  Secretary  of 
Commerce  to  solicit  nominations  for 
membership  on  the  Sea  Grant  Review 
Panel  at  least  once  a  year.  This  advisory 


committee  provides  advice  on  the 
implementation  of  the  National  Sea 
Grant  College  Program. 
DATES:  Resumes  should  be  sent  to  the 
address  specified  and  must  be  received 
on  or  before  July  27,  1998. 
ADDRESS:  Dr.  Ronald  C  Baird.  Director. 
National  Sea  Grant  College  Program; 
1315  East-West  Highway,  Room  11716; 
Silver  Spring,  Maryland  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  Baird  of  the  National  Sea 
Grant  College  Program  at  the  address 
given  above;  telephone  (301)  713-2448 
or  fax  number  (301)  713-1031. 
SUPPLEMENTARY  INFORMATION:  Section 
209  of  the  Act  estabhshes  a  Sea  Grant 
Review  Panel  to  advise  the  Secretary  of 
Commerce,  the  Under  Secretary  for 
Oceans  and  Atmosphere,  and  the 
Director  of  the  National  Sea  Grant 
College  Program  on  the  implementation 
of  the  Sea  Grant  Program.  The  panel 
provides  advice  of  such  matters  as: 

(a)  The  Sea  Grant  Fellowship 
Program; 

(b)  Applications  or  proposals  for,  and 
performance  under,  grants  and  contracts 
award  under  section  205  and  section 
205  of  the  Sea  Grant  Program 
Improvement  Act  of  1976  as  amended 
(33  U.S.C.  1124); 

(c)  The  designation  and  operation  of 
sea  grant  colleges  and  sea  grant 
institutes;  and  the  operation  of  the  sea 
grant  program; 

(d)  The  formulation  and  application 
of  the  planning  guidelines  and  priorities 
under  section  204(a)  and  (c)(1)  (33 
U.S.C.  1123  (a)  and  (c)(1));  and 

(e)  Such  other  matters  as  the  Secretary 
refers  to  the  panel  for  review  and 
advice. 

The  Panel  is  to  consist  of  15  voting 
members  composed  as  follows:  Not  less 
than  eight  of  the  voting  members  of  the 
panel  should  be  individuals  who,  by 
reason  of  knowledge,  experience,  or 
training,  are  especially  qualified  in  one 
or  more  of  the  disciplines  and  fields 
included  in  marine  science.  The  other 
voting  members  shall  be  individuals 
who  by  reason  of  knowledge, 
experience,  or  training,  are  especially 
qualified  in,  or  representative  of 
education,  extension  service,  state 
government,  industry,  economics. 
planning,  or  any  other  activity  which  is 
appropriate  to,  and  important  for.  any 
effort  to  enhance  the  understanding, 
assessment,  development,  utilization,  or 
conservation  of  ocean  and  coastal 
resources.  No  individual  is  eligible  to  be 
a  voting  member  of  the  panel  if  the 
individual  is  (a)  the  director  of  a  sea 
grant  college,  sea  grant  regional 
consortium,  or  sea  grant  program,  (b)  an 
applicant  for  or  beneficiary  (as 


determined  by  the  Secretary)  of  any 
grant  or  contract  imder  Section  205  (33 
U.S.C.  1124)  or  (c)  a  full-time  officer  or 
employee  of  the  United  States.  The 
Director  of  the  National  sea  grant 
College  Program  and  one  Director  of  a 
sea  grant  Program  also  serve  as  non- 
voting members.  Positions  on  the  panel 
will  become  vacant  during  1998. 
Candidates  who  are  selected  to  fill  these 
vacancies  will  be  appointed  for  a  3-year 
term. 

Dated:  June  22, 1998. 
Elbert  W.  Friday.  Ir., 

Assistant  Administrator  for  Oceanic  and 

Atmospheric  Research. 

|FR  Doc.  98-16986  Filed  6-25-98;  8:45  ami 

BILLMO  CODE  3S10-12-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0423980] 

Vessel  Registration  and  Fisheries 
Information  System 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability. 

summary:  The  Sustainable  Fisheries 
Act,  passed  in  October  1996,  added 
various  amendments  to  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Section  401  of  the  Magnuson- 
Stevens  Act  requires  the  Secretary  of 
Commerce  (Secretary)  to  deliver  an 
implementation  plan  for  a  national 
fishing  vessel  registration  and  fisheries 
information  system  (System)  in  a  Report 
to  Congress.  NMFS  has  developed,  in 
consultation  with  interested  parties,  a 
draft  of  the  implementation  plan. 
DATES:  Written  comments  on  the 
implementation  plan  must  be  received 
on  or  before  August  25,  1998. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Fisheries 
Statistics  and  Economic  Division  (F/ 
STl),  National  Marine  Fisheries  Service, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910;  (301)  713-2328;  fax  (301) 
713-4137.  The  implementation  plan  is 
available  for  public  comment  by  mail 
from  the  address  here,  or  in  electronic 
form  (pdf  format)  via  the  world  wide 
web  at  http://www.nmfs.gov/sfa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Holliday,  (301)  713-2328. 
SUPPI.EMENTARY  INFORMATION:  Section 
401  of  the  Magnuson-Stevens  Act, 
amended  in  1996,  directs  the  Secretary 
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to  deliver  a  report  to  Congress  on  the 
implementation  of  a  national  fishing 
vessel  registration  and  information 
management  system. 

NMFS,  the  U.S.  Coast  Guard,  coastal 
states,  the  three  regional  commissions 
(Pacific  States  Marine  Fisheries 
Commission,  Gulf  States  Marine 
Fisheries  Commission,  and  Atlantic 
States  Marine  Fisheries  Commission), 
and  the  eight  regional  Fishery 
Management  Councils  (New  England, 
Mid-Atlantic,  South  Atlantic,  Gulf  of 
Mexico,  Caribbean,  Pacific,  North 
Pacific,  and  Western  Pacific)  play 
various  roles  in  commercial  fishing 
vessel  registration  and  marine  fisheries 
data  collection.  Consistent  with 
previous  directions  from  the  Assistant 
Administrator  of  NMFS,  NMFS  has  been 
engaged  in  collaborative  processes  to 
develop  joint  regional  data  collection 
and  planning  activities  with  these 
organizations.  Section  401  of  the 
Magnuson-Stevens  Act  directs  the 
Secretary  to  create  a  plan  that  will 
coordinate  the  techniques  used  to 
collect  and  disseminate  data  and  to 
integrate  these  vessel  registration  and 
fisheries  information  systems  on  a 
national  basis.  This  is  to  be 
accomplished  while  taking  into  account 
the  unique  characteristics  of  regional 
fisheries. 

Section  401  of  the  Magnuson-Stevens 
Act  sets  a  number  of  benchmarks  for  a 
national  vessel  registration  and  fisheries 
information  system.  It  also  defines 
several  principles  that  should  guide  the 
system's  development.  These  include 
the  reduction  of  duplicative  information 
reporting  burdens  on  the  fishing 
industry  and  the  integration  of  existing 
data  collection  and  information 
management  systems  to  the  furthest 
extent  possible. 

NMFS  organized  the  implementation 
plan  into  two  components:  the  Vessel 
Registration  System  and  the  Fisheries 
Information  System  (FIS).  Within  these 
components,  the  proposed  System 
addresses  information  management 
architecture,  integration  and 
harmonization  of  data  collection 
programs,  and  the  institutional 
arrangements  and  accountability  issues. 

Vessel  Registration  System 

Vessel  registration,  licensing,  and 
permitting  systems  among  the  coastal 
states,  territories,  tribal  entities  and  the 
U.S.  Coast  Guard  have  been  reviewed. 
The  Magnuson-Stevens  Act  requests  a 
plan  for  a  national  system  that  contains 
the  following  information  for  each 
fishing  vessel:  (1)  The  name  and  official 
number  or  other  identification,  together 
with  the  address  of  the  owner  or 
operator  or  both;  (2)  gross  tonnage. 


vessel  capacity,  type  and  quantity  of 
fishing  gear,  mode  of  operation,  and 
other  such  pertinent  information  with 
respect  to  vessel  cheiracteristics  as  the 
Secretary  may  require;  and  (3) 
identification  of  the  fisheries  in  which 
the  fishing  vessel  participates. 
Currently,  no  vessel  registration  system 
at  any  level  fully  satisfies  these  criteria. 

Fisheries  Information  System 

State  and  Federal  data  collection 
programs  and  information  management 
systems  have  developed  over  time  to 
meet  specific  regional  needs  and  reflect 
varying  degrees  of  integration  and 
management  efficiency.  These  efforts, 
often  state-Federal  partnerships,  have 
definite  time  frames  and  outcomes. 
NMFS  has  relied  on  these  processes  to 
support  development  of  the  section  401 
FIS. 

Process 

The  creation  of  the  proposed  system 
has  targeted  the  highest  level  of  detail 
possible  in  the  draft  report  to  produce 
specific  and  justifiable  estimates  of 
implementation  steps  and  resource 
requirements.  NMFS  has  consulted 
many  major  stakeholders,  and  has 
gathered  input  through  a  series  of 
presentations  emd  meetings  with 
stakeholders,  using  a  "discussion  draft" 
paper  to  highlight  critical  issues  and 
options.  These  stakeholders  included 
internal  NMFS  organizational  units  as 
well  as  external  entities.  NMFS  has,  to 
the  extent  possible,  reconciled  the 
comments  of  the  various  stakeholders  in 
the  draft  implementation  plan. 

Authority:  Pub.  L  104-297. 

Dated:  June  22,  1998. 
WiUiam  W.  Fox,  Jr., 

Director,  Office  of  Science  and  Technology, 
National  Marine  Fisheries  Service. 
[PR  Doc.  98-17128  Filed  6-25-98;  8:45  am) 
BILLING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Sea  Grant  Review  Panel; 
Public  Meeting 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research  (OAR),  National 
Oceanii:  and  Atmospheric 
Administration  (NOAA).  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will 


discuss  and  provide  advice  on  the 
National  Sea  Grant  College  Program  in 
the  areas  of  program  management  and 
evaluation,  national  strategic 
investments,  education  and  extension, 
technology  problems,  legislative 
changes  and  other  matters  as  described 
below. 

DATES:  The  aimounced  meeting  is 
scheduled  during  two  days:  Wednesday, 
July  8,  8:30  a.m.  to  5  p.m.;  Thursday, 
July  9,  8:30  a.m.  to  3  p.m. 
ADDRESSES:  National  Oceanic  and 
Atmospheric  Administration  Silver 
Spring  Metro  Center  III;  1315  East- West 
Highway,  Room  11836;  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  C.  Baird,  Director;  National 
Sea  Grant  College  Program;  National 
Oceanic  and  Atmospheric 
Administration  1315  East- West 
Highway,  Room  11716;  Silver  Spring, 
Maryland  20910;301)  713-2448 
extension  163. 

SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  consists  of  a  balanced 
representation  from  academia,  industry, 
state  government  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act  (Pub. 
L.  94-461,  33  U.S.C.  1128)  and  advises 
the  Secretary  of  Commerce,  the  Under 
Secretary  for  Oceans  and  Atmosphere, 
also  the  Administrator  of  NOAA,  and 
the  Director  of  the  National  Sea  Grant 
College  Program  with  respect  to 
operations  under  the  act,  and  such  other 
matters  as  the  Secretary  refers  to  the 
Panel  for  review  and  advice.  The  agenda 
for  the  meeting  is  as  follows: 

Wednesday,  July  8, 1998 

8:30  a.m. — Welcoming  and  Opening 

Formalities 
9:00  a.m. — NOAA  and  National  Sea 

Grant  Office  Update 
10:30  a.m. — Sea  Grant  Association 

Update 
12:00  p.m. — Working  Lunch 
1:30  p.m. — Program  Evaluation 
3:45  p.m. — Historically  Black  Colleges 

and  Universities  Evaluation  Report 
4:15  p.m. — Recognition  Ceremony  for 

Outgoing  Review  Panel  Members 
5:00  p.m. — Adjourn 

Thursday,  July  9, 1998 

8:30  a.m. — National  Strategic  Initiatives 

Discussion 
10:30  a.m. — Technology  Update 
11:30  a.m. — 30th  Anniversary 

Committee  Update 
11:45  a.m. — Working  Lunch 
1:30  p.m. — Sea  Grant  Review  Panel 

Liaison  Reports 
2:00  p.m. — Sea  Grant  Review  Panel 

Comments 
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2:30  p.m. — Summarization  and  Action 

Items 
3:00  p.m.— Adjourn 

This  meeting  will  be  open  to  the 
public. 

Dated:  June  22, 1998. 
Elbert  W.  Friday.  Jr., 
Assistant  Administrator  for  Oceanic  and 
Atmospheric  Research. 
[FR  Doc.  98-16985  Filed  6-25-98;  8:45  am] 

BILUNG  CODE  3S10-12-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  062298A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  a 

scientific  research  permit  (1160). 

SUMMARY:  Notice  is  hereby  given  that 
the  Washington  Department  of  Fish  and 
Wildlife  at  Vancouver.  WA  (WDFW)  has 
applied  in  due  form  for  a  permit  that 
would  authorize  takes  of  an  ESA-Usted 
anadromous  fish  species  for  the  purpose 
of  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  tie  fore  July  27, 
1998. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Protected  Resources  Division  (PRD), 
F/NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400);  and 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  PRD.  in  Portland,  OR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Koch.  PRD  (503-230-5424). 
SUPPLEMENTARY  INFORMATION:  WDFW 
requests  a  permit  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  (ESA)  (16  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  ESA- 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

WDFW  requests  a  5-year  permit 
(1160)  that  would  authorize  annual 
takes  of  adult  and  juvenile,  threatened, 
lower  Columbia  River  steelhead 
[Oncorhynchus  mykiss]  associated  with 
scientific  research  designed  to  monitor 


steelhead  genetic  and  biological 
parameters  in  the  Wind  River  Basin  in 
WA.  The  monitoring  effort  is  an  integral 
part  of  the  Wind  River  Watershed 
Project,  a  federally  funded  watershed 
recovery  program  intended  to  rebuild 
depressed  populations  of  Wind  River 
summer  steelhead.  The  scientific 
research  is  essential  to  contain  risks 
associated  with  conservation  actions 
proposed  in  the  Wind  River  and  to 
detect  both  desired  and  unintended 
consequences.  ESA-listed  adult  fish  are 
proposed  to  be  observed/harassed 
during  redd  counts  and  snorkel  surveys. 
ESA-listed  adult  fish  are  also  proposed 
to  be  captured,  handled  (examined, 
sampled  for  tissues  and/ or  scales,  and/ 
or  marked/ tagged),  and  released.  ESA- 
listed  juvenile  fish  are  proposed  to  be 
observed  during  snorkel  surveys  or 
captured,  handled  (examined,  sampled 
for  tissues  and/or  scales,  and/or 
marked/tagged),  and  released.  ESA- 
listed  juvenile  fish  indirect  mortalities 
associated  with  the  scientific  research 
activities  are  also  requested. 

To  date,  protective  regulations  for 
threatened  lower  Columbia  River 
steelhead  under  section  4(d)  of  the  ESA 
have  not  been  promulgated  by  NMFS. 
This  notice  of  receipt  of  an  application 
requesting  takes  of  this  species  is  issued 
as  a  precaution  in  the  event  that  NMFS 
issues  protective  regulations  that 
prohibit  takes  of  lower  Columbia  River 
steelhead.  The  initiation  of  a  30-day 
public  comment  period  on  the 
application,  including  its  proposed 
takes  of  lower  Columbia  River 
steelhead.  does  not  presuppose  the 
contents  of  the  eventual  protective 
regulations.  Those  individuals 
requesting  a  hearing  on  this  application 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  above  application 
summary  are  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
NMFS. 

Dated:  June  22, 1998. 
Patricia  A.  Montanio, 
Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-17130  Filed  6-25-98;  8:45  am) 

atLUNO  COOE  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government  Owned 
Invention 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

Patent  Application  entitled  "Force 
Discrimination  Assay,"  filed  January  20, 
1998,  Navy  Case  No.  78183. 

Patent  Application  entitled 
"Apparatus  and  Method  for  Measuring 
Intermolecular  Interactions  By  Atomic 
Force  Microscopy,"  filed  May  8,  1998, 
Navy  Case  No.  78838. 
ADDRESSES:  Requests  for  copies  of  the 
patent  applications  cited  should  be 
directed  to  the  Office  of  Naval  Research, 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quincy  Street,  Arlington,  Virginia 
22217-5660,  and  must  include  the  Navy 
Case  numbers. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington.  Virginia  22217-5660. 
telephone  (703)  696-4001. 

(Authority:  35  U.S  C.  207,  37  CFR  Part  404) 

Matthew  G.  Shirley, 

LCDR.JAGC,  USN.  Federal  Register  Liaison 

Officer. 

|FR  Doc.  98-17018  Filed  6-25-98;  8:45  am) 

BILLMQ  COOe  3aiO-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Closed  Meeting  of  the  Naval  Research 
Advisory  Committee 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Meeting. 

summary:  The  Naval  Research  Advisory 
Committee  Panel  on  Information 
Technology  Interoperaility  will  meet  to 
assess  technologies  and  interoperability 
implications  associated  with 
information  transfer  and  interaction 
among  systems  as  well  as  between 
systems,  especially  among  and  between 
NATO  and  coalition  forces.  All  sessions 
of  this  meeting  will  be  closed  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  July  7, 1998  from  8:00  a.m.  to 
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5:30  p.m.,  and  on  Wednesday,  July  8, 
1998  from  8:00  a.m.  to  5:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Lockheed  Martin  Federal  Systems,  9500 
Godwin  Drive.  Building  250,  Room 
1GG18.  Manassas,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mason-Muir,  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street,  Arlington.  VA 
22217-5660,  telephone  number  (703) 
696-6769. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  briefings  and 
discussions  involving  technical 
examination  of  information  related  to 
interoperability  among  and  between 
command,  control,  communications, 
computers  and  information  systems/ 
combat  systems.  These  briefings  and 
discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are  in 
fact  properly  classified  pursuant  to  such 
Executive  Order.  The  classified  and 
non-classified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  op)ening  any  portion  of  the 
meeting.  In  accordance  with  5  U.S.C. 
App.  2,  section  10(d),  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  5  U.S.C.  section 
552b(c)(l). 
Matthews  G.  Shirley. 
LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 
(PR  Doc.  98-17016  Filed  6-25-98;  8:45  am) 

BHJJNQ  CODE  M10-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
action:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  27, 
1998. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
EXD  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLBMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  June  22. 1998. 
Hazel  Fiera, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Extension. 
Title:  Progress  Measures. 
Frequency:  Annually, 


Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1.157 
Burden  Hours:  11,000 

Abstract:  The  National  School-to- 
Work  Office  collects  information  from 
funded  local  partnerships  (n=l,157)  to 
gather  evidence  on  state  and  local 
progress  in  implementing  school-to- 
work.  Data  elements  include  student, 
school,  and  employer  involvement  in 
school-to-work;  graduation  and 
postsecondary  transition  rates  for 
students;  and  funds  leveraged  by 
partnerships  to  sustain  their  school-to- 
work  systems.  Information  is  used  to 
provide  an  annual  school-to-work  report 
to  Congress,  as  well  as  to  building 
state's  capacity  to  collect  and  analyze 
information  for  their  own  system 
improvement  purposes. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Report  of  Children  with 
Disabilities  Exiting  Special  Education 
During  the  1998-99  School  Year. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  58 
Burden  Hours:  53.244 

Abstract:  This  package  provides 
instructions  and  a  form  necessary  for 
States  to  report  the  number  of  students 
aged  14  and  older  served  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA-B)  exiting  s{>ecial  education. 
The  form  satisfies  reporting 
requirements  and  is  used  by  the  Office 
of  Special  Education  Programs  to 
monitor  state  educational  agencies  and 
for  Congressional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement 

Title:  Report  of  Children  with 
Disabilities  Receiving  Special  Education 
under  Part  B  of  Individuals  with 
Disabilities  Education  Act  (IDEA),  As 
Amended. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  58. 
Burden  Hours:  30.624. 

Abstract:  This  package  provides 
instructions  and  a  form  necessary  for 
States  to  report  the  number  of  children 
with  disabihties  served  under  DDEA-B 
receiving  special  education  and  related 
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services.  It  serves  as  the  basis  for 
distributing  federal  assistance, 
monitoring,  implementing,  and 
Congressional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Report  of  Early  Intervention 
Services  of  Individualized  Family 
Service  Plans  (IFSPs)  Provided  to 
Infants,  Toddlers  and  Their  Families  in 
Accordance  with  Part  C  and  Report  of 
Number  and  Type  of  Personnel 
Employed  and  Contracted  to  Provide 
Early  Intervention  Services. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  57. 

Burden  Hours:  5,187. 

Abstract:  This  package  provides 
instructions  and  forms  necessary  for 
States  to  report,  by  race  and  ethnicity, 
the  number  of  infants  and  toddlers  with 
disabilities  and  their  families  receiving 
different  types  of  Part  C  services,  and 
the  number  of  personnel  employed  and 
contracted  to  provide  services  for 
infants  and  toddlers  with  disabilities 
and  their  families.  Data  are  obtained 
from  state  and  local  service  agencies 
and  are  used  to  assess  and  monitor  the 
implementation  of  the  Individuals  with 
Disabihties  Education  Act  (IDEA)  and 
for  Congressional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Report  of  Infants  and  Toddlers 
Receiving  Early  Intervention  Services 
and  of  Program  Settings  Where  Services 
are  Provided  in  Accordance  with  Part  C, 
and  Report  on  Infants  and  Toddlers 
ExiUng  Part  C. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  57. 
Burden  Hours:  5,472. 

Abstract:  This  package  provides 
instructions  and  forms  necessary  for 
States  to  report,  by  race  and  ethnicity, 
the  number  of  infants  and  toddlers  with 
disabilities  who:  a)  are  served  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  Part  C;  b)  are  served  in 
different  program  settings;  and  c)  exit 
Part  C  because  of  program  completion 
and  for  other  reasons.  Data  are  obtained 
from  state  and  local  service  agencies 
and  are  used  to  assess  and  monitor  the 
implementation  of  IDEA  and  for 
Congressional  reporting. 


Office  of  Special  Education  and 
Rehabilitative  Services. 

Type  of  Review:  Reinstatement. 

Title:  Personnel  (In  Full-Time 
Equivalency  of  Assignment)  Employed 
to  Provide  Sp>ecial  Education  and 
Related  Services  for  Children  with 
Ehsabilities. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  58. 
Burden  Hours:  7,685. 

Abstract:  This  package  provides 
instructions  and  a  form  necessary  for 
States  to  report  the  number  of  personnel 
employed  and  contracted  in  the 
provision  of  special  education  and 
related  services.  Data  are  obtained  from 
state  and  local  educational  agencies, 
and  are  used  to  assess  the 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  and 
for  monitoring,  planning  and  reporting 
to  Congress. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Report  of  Children  with 
Disabilities  Subject  to  Unilateral 
Changes  in  Placement.  Change  in 
Placement  Based  on  a  Hearing  Officer 
Determination,  or  Long-term 
Suspension-Explusion. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  58. 

Burden  Hours:  149,350. 

Abstract:  This  package  provides 
instructions  and  a  form  for  States  to 
report  the  number  of  children  and  youth 
and  the  number  of  acts  involving 
students  served  under  the  Individuals 
with  Disabilities  Education  Act  (IDEA) 
involving  a  unilateral  change  in 
placement,  change  in  placement  based 
on  a  hearing  officer  determination,  or 
long-term  suspension/explusion.  The 
form  satisfies  reporting  requirements 
and  is  used  by  the  Office  of  Special 
Education  Programs  to  monitor  state 
educational  agencies  and  for 
Congressional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement 
Title:  Part  B,  Individuals  with 
Disabihties  Education  Act  (IDEA) 
Implementation  of  Free  Appropriate 
PubHc  Education  (FAPE)  Requirements 
1998-99  School  Year 


Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  58. 
Burden  Hours:  257.752. 

Abstract:  This  package  provides 
instructions  and  a  form  for  States  to 
report  the  settings  in  which  children 
with  disabilities  served  under  IDEA-B 
receive  special  education  and  related 
services.  The  form  satisfies  reporting 
requirements  and  is  used  by  the  Office 
of  Special  Education  Programs  to 
monitor  state  educational  agencies  and 
for  Congressional  reporting. 

|FR  Doc.  98-17045  Filed  6-25-98;  8:45  am) 
MLUNO  COOC  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 
[CFDA  No.:  84.063} 

Federal  Pell  Grant  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  dates  for 
receipt  of  applications,  reports,  and 
other  documents  for  the  1998-99  award 
year. 

summary:  The  Secretary  announces  the 
deadline  dates  for  receiving  documents 
from  persons  applying  for  grants  under, 
and  from  institutions  participating  in, 
the  Federal  Pell  Grant  Program  in  the 
1998-99  award  year. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Pell  Grant  Program, 
administered  by  the  U.S.  Department  of 
Education  (Department),  provides  grants 
to  students  attending  eligible 
institutions  of  higher  education  to  help 
them  pay  for  their  educational  costs. 
The  program  supports  priority  three  of 
the  Department's  Seven  Priorities, 
which  states  that  all  students  should  be 
prepared  for  and  able  to  afford  at  least 
two  years  of  college  by  age  18,  and  be 
able  to  pursue  lifelong  learning  as 
adults.  Authority  for  the  Federal  Pell 
Grant  Program  is  contained  in  section 
401  of  the  Higher  Education  Act  of 
1965,  as  amended.  20  U.S.C.  1070a. 
DEAOUNE  DATES:  The  following  tables 
provide  the  deadline  dates  for  the 
Federal  Pell  Grant  Program  for  the 
1998-99  award  year.  Please  note  that 
the  Department  may  impose  an  adverse 
action,  such  as  a  fine  or  other  penalty, 
for  an  institution's  failure  to  report 
Federal  Pell  Grant  payment  data  within 
the  required  30-day  timeframe  as 
outlined  in  Table  B.  Also,  failing  to 
report  within  the  required  30-day 
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timeframe  may  result  in  a  program 


review  or  audit  finding  for  an 
institution. 


Who 
submrts? 


What  is  submitted? 


Where  is  it  submitted? 


What  is  ttie  deadline  date  for  receipt? 


_L 


A.  Deadline  Dates  for  Application  Processing  and  Receipt  of  Student  Aid  Reports  (SARs)  or  Institutional  Student  Information  Records 

(ISIRs) 


Student 
Student 
Student 

Student 


Student  thrcxigh  irv 
stitution. 


Student 


Student  through  irv 
stitution. 


Student 


Student 


Student  through  . 
Central  Process- 
ing System. 


Student 


Student 


Student  through 
Central  Process- 
ing System. 


A  paper  original  Free  Application  for  |  The  address  indicated  on  the  FAFSA, 


Federal  Student  Aid  (FAFSA)  or  re- 
newal application  (Renewal  FAFSA). 

Free  Application  tor  Federal  Student 
Aid  (FAFSA)  in  pdt  obtained  from 
httpj'/www. fafsa.ed.gov 

FAFSA  Express  electronic  applicatjon 


Signature  Page 


Free  Application  for  Federal  Student 
Aid  (FAFSA)  on  the  Web  or  Re- 
newal FAFSA  on  the  Web. 

Signature  Page  (If  required)  

An  electronic  original  or  renewal  appli- 
cation through  EDExpress. 

SAR  corrections  and  duplicate  re- 
quests 

Electronic  corrections  and  duplicate  re- 
quests. 

Change  of  address  or  change  of  insti- 
tutions. 


Valid  SAR 


Valid  ISIR 


Verification  documents 


Verified  SAR 


Verified  ISIR 


Renewal  FAFSA,  or  envelope  pro- 
vided with  the  form. 
The      address      indicated     on     the 
FAFSA.pdf. 

Electronically  to  the  Central  Processing 

System  using   the   FAFSA   Express 

software  and  a  modem. 
The  address  printed  on  tfie  signature 

page 
Electronically  to  the  Central  Processing 

System    using    the    Intemet    http:// 

www.fafsa.ed.gov 
The  address  pnnted  on  the  signature 

page. 
Electronically  to  tt>e  Central  Processing 

System  through  Title  IV  Wide  Area 

Network 
The  address  irxjicated  on  the  SAR  


June  30,  1999. 

June  30,  1999. 

June  30.  1999.' 

August  16,  1999. 
June  30,  1999.' 

August  16,  1999. 
June  30,  1999.* 

August  16,  1999. 


Electronically  to  the  Central  Processing  ^  August  25,  1999.' 

System  through  Title  IV  Wide  Area 

Network. 
The  address  indicated  on  the  SAR;  or 


The   Federal   Student  Aid  Information 

Center  by  calling  (319)  337-6665. 
Institution  


Institution 


Institution 


Institution 


Institution 


August  16,  1999. 

August  25,  1999. 

The  earlier  of: 

— tt)e  student's  last  date  of  enrollment; 

or 
—August  31,  1999. 
The  earlier  of: 
— ttie  student's  last  date  of  enrollment; 

or 
—August  31,  1999. 
The  earlier  of:  ^ 
—90  days  after  the  student's  last  date 

of  enrollment;  or 
—August  31,  1999. 
The  earlier  of:  ^ 
—90  days  after  the  student's  last  date 

of  enrollment;  or 
—August  31,  1999. 
The  earlier  of:  ^ 
—90  days  after  the  students  last  data 

of  enrollment;  or 
—August  31,  1999. 
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Who 
submits? 


What  is  submitted? 


Wtwre  is  it  submitted? 


What  s  tfte  deadline  date  for  receipt? 


B.  Deadline  Dates  for  Reporting  Federal  PeH  Grant  Payment  Data 


Institution 


At  least  one  acceptable  student  Pay- 
ment Data  record  must  be  submitted 
tor  each  Federal  Pell  Grant  recipient 
at  the  institution  by:  Recipient  Data 
Exchange;  or  Floppy  Disk  Data  Ex- 
change;* or  Electronic  Data  Ex- 
change (EDE)*. 


Requests  tor  year-to-date   Processed 
Payment  Data. 


Requests  for  Student  Payment  Sum- 
mary (SPS)  Data 

Request  (or  administrative  relief  based 
on  an  administrative  error  by  the  De- 
partment or  departmental  contractors. 


1 .  Institutions  transmitting  student  Pay- 
ment Data  using  Recipient  Data  Ex- 
change or  Floppy  Dish  Data  Ex- 
change sutxnrt  through:  Regular 
Mail:  US,  Department  of  Education, 
Student  Aid  Onginatior  Team,  PSS, 
P.O.  Box  6565,  RocKville.  MarylarxJ 
20850-6565  or  Commerciai  Couriers 
or  Hand  Deliveries  to:  U.S.  Depart- 
ment o<  Education.  Student  Aid 
Origination  Team,  PSS,  c/o  Com- 
puter Data  Systems,  Inc.,  RFMS, 
Federal  Pell  Grant  Program,  Mail 
Stop  3200,  One  Cune  Court,  Rock- 
viHe,  K4arytand  20850-4389. 


2.  Institutions  transmitting  student  Pay- 
ment Data  using  Electronic  Data  Ex- 
change sutxnrt  through:  TiMe  IV 
Wide  Area  Network. 

Pell  Grart  User  Support  Hotline  and 
the  Institutional  Access  Systemr. 
(800)  474-7268  (Requests  also  may 
be  made  using  the  informatkxi  pro- 
vided in  Items  *1  and  t2  above). 


U.S.  Department  of  Education.  Institu- 
ttonal  Financial  Management  Divi- 
sion. AFMS,  P.O.  Box  23791 ,  Wash- 
ington. DC  20026-0791. 


An  institution  is  required  to  submit  stu- 
dent Payment  Data  not  later  ttian 
tfie  earlier  ot: 

(a)  30  calerxlar  days  after  the  institu- 
tion 

— rrakes  a  payment;  or 

— tjecomes  aware  ot  ttie  need  to  make 
an  adjustment  to  previously  reported 
student  Payment  Data  or  expected 
student  Payment  Data;  or 

(b)  September  30.  1999. 

An  institution  may  sutxnit  student  Pay- 
ment Data  after  September  30,  1999 
only  if  tt^ere  is 

— a  downward  adjustment  of  a  pre- 
viously reported  award;  or 

—an  initial  audit  or  program  review 
finding  per  34  CFR  Part  690.83. 


August  16,  1999.« 


Fetxuary  1 ,  2000. 


'  The  deadline  for  submitting  electronic  transactkxw  is  prior  to  7:00  pm  (Central  Time)  on  the  deadline  date.  Transmissions  must  be  completed 
and  accepted  by  7  00  pm  to  meet  tfie  deadline.  If  transmissions  are  started  before  7:00  pm  but  are  not  completed  until  after  700  pm,  ttxjse 
transmissioris  v«nll  not  meet  the  deadline.  In  addition,  any  transmission  picked  up  on  the  deacSine  date  that  gets  reiected  may  not  tie  able  to  tie 
reprocessed  because  the  deadline  will  have  passed  by  the  time  the  user  gets  the  information  notifying  him  or  her  of  the  rejected  transmission. 

2  Although  tfie  Department  has  set  this  deadline  date  for  ttie  submission  of  verification  documents,  if  corrections  to  tfie  SAR  or  ISIR  are  re- 
quired the  above  deadline  dates  for  sutxnission  of  paper  or  electronic  corrections  still  must  be  met. 

3  For  ttxise  students  completing  verification  while  no  tonger  enrolled,  the  institutkxi  must  have  already  received  a  SAR  or  ISIR  with  an  eligoe 
Expected  Family  Contnbution  (EFC)  while  the  student  was  enrolled  and  eligible  for  payment  These  students  will  be  paid  based  on  the  higher  of 
*ha  two  EFCs 

«The  1998-^  award  year  is  the  last  year  the  Department  will  accept  Disk  Operating  System  (DOS)  ftoppy  diskette  or  DOS  electronk:  sutimis- 

sions 

5  An  institution  tfiat  transmits  its  student  Payment  Data  informatkxi  must  ensure  that  its  transmission  Is  completed  before  midnight  (tocal  time  at 
ttie  institution's  EDE  destination  point)  on  Septemtier  30,  1999.  .^    .:, 

« Year-to-date  or  SPS  data  files  may  be  requested  after  this  date.  However,  there  may  not  be  sufficient  time  for  institutions  to  receive  the  file, 
create  a  payment  data  batch,  and  submit  it  to  the  Department  by  the  September  30.  1999  deadline  date  tor  receipt  of  all  1998-99  requests  for 
payment 


Proof  of  Delivery  for  Federal  Pell  Grant 
Payment  Documents 

If  the  dociiments  were  submitted  by 
mail  or  by  non-U.S.  Postal  Service 
courier,  the  Department  accepts  as  proof 
of  delivery  one  of  the  following: 

(1)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(2)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  (xistmark.  Before 
relying  on  this  method  of  proof  of  mailing, 
an  institution  should  check  with  the  post 
office  at  which  it  mails  its  submission.  An 
institution  is  strongly  encouraged  to  use  First 
Class  Mail. 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  courier. 

(4)  Other  proof  of  mailing  or  delivery 
acceptable  to  the  Secretary. 

The  Department  accepts  commercial 
couriers  or  hand  deliveries  between  8 
a.m.  and  4:30  p.m.,  Eastern  time, 
Monday  through  Friday  except  Federal 
holidays. 

Other  Sources  for  Detailed  Information 
on  the  Application  and  Automated 
Processes 

A  more  detailed  discussion  of  the 
student  application  process  for  the 
Federal  Pell  Grant  Program  is  contained 
in  the  1998-99  Student  Guide,  Funding 
Your  Education,  the  1998-99 
Counselor's  Handbook  for  High  Schools. 


the  1998-99  Counselor's  Handbook  for 
Postsecondary  Schools,  A  Guide  to 
1998-99  SARs  and  ISIRs,  and  the  1998- 
99  Federal  Student  Financial  Aid 
Handbook.  A  more  detailed  discussion 
of  the  institutional  reporting 
requirement  for  student  Payment  Data 
for  the  Federal  Pell  Grant  Program  is 
also  contained  in  the  Federal  Student 
Financial  Aid  Handbook. 

Applicable  Regulations 

The  following  regulations  apply: 

(1)  Federal  Pell  Grant  Program.  34 
CFR  Part  690. 

(2)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 
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(3)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  C.  Butler,  Program  Specialist, 
Student  Financial  Assistance  Programs, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
3045,  ROB-3),  Washington,  DC  20202- 
5447.  Telephone:  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Vicki  Wilson,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
3030,  ROB-3),  Washington.  D.C.  20202- 
5352.  Telephone;  (202)  708-8619. 

Electronic  Access  to  This  Dociunent 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 
(Authority:  20  U.S.C.  1070a) 

Dated:  )une  19,  1998. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  98-17125  Filed  6-25-98;  8:45  am) 

BILUNO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Piu^uant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site. 

DATE  AND  TIME:  Wednesday,  August  19, 
1998;  7:00  p.m.-9:00  p.m. 
ADDRESSES:  San  Juan  County 
Courthouse,  2nd  Floor  Conference 
Room,  117  South  Main.  Monticello, 
Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction,  CO,  81502  (970)  248-7727. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Updates  on 
Supplemental  Standards  and  project 
status;  and  reports  from  subcommittees 
on  local  hiring  and  training,  health  and 
safety,  and  future  land  use. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  numher  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  at  the  end  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 


Berry,  Department  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567. 
Grand  Junction,  CO  81502,  or  by  calling 
her  at (303)  248-7727. 

Issued  at  Washington.  DC,  on  June  23, 
1998 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  98-17055  Filed  6-25-98;  8:45  am) 

BILUNG  CODE  •4MMI1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia). 

DATES:  Wednesday,  July  15,  1998;  6:00 
p.m.-9:00  p.m.  Mountain  Daylight 
Time). 

ADDRESSES:  Citizens'  Advisory  Board 
Office,  924  Park  Avenue  SW-PH  #9. 
Albuquerque,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185  (505) 845-4094. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  EXDE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  The  Board  will 
conduct  a  business  meeting.  A  final 
agenda  will  be  available  at  the  meeting 
Wednesday,  July  15, 1998. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
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be  provided  a  maximiun  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorksi,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400, 
Albuquerque.  MN  87185,  or  by  calling 
(505) 845-4094. 

Issued  at  Washington.  DC  on  June  23. 1998. 
Rjcfael  M.  SudubI. 

Deputy  Advisory  Committee  Management 
Officer. 
IFR  Doc.  98-17056  Filed  6-25-98;  8:45  am) 

BNJJNQ  COOC  MaO-OI-P 


DEPARTMENT  OF  ENERGY 

Enviroomerrtal  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Paducah  Gaseous  Diffiision  Plant. 
DATES:  Thursday,  July  16,  1998:  5:30 
p.m. -10:00  p.m. 

ADDRESS:  Paducah  Information  Age  Park 
Resource  Center.  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myma  E.  Redfield,  Site-Specific 
Advisory  Board  Coordinator, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103, 
Paducah.  Kentucky  42001.  (502)  441- 
6815. 
SUPPtEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  IX)E  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 
5:30  p.m.— Call  to  Order 
5:45  p.m. — Approve  Meeting  Minutes 
6:00  p.m. — Public  Comment/Questions 
6:30  p.m. — Presentations 
7:30  p.m. — Break 
7:45  p.m. — Presentations 
9:00  p.m. — Public  Comment 
9:30  p.m. — Administrative  Issues 
10:00  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 


Public  Participation:  The  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Myrna  E.  Redfield  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
as  the  first  item  on  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard.  Highway  60.  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  Carlos  Alvarado,  Department 
of  Energy  Paducah  Site  Office,  Post 
Office  Box  1410.  MS-103.  Paducah. 
Kentucky  42001.  or  by  calling  him  at 
(502)  441-6804. 

Issued  at  Washington,  DC,  on  June  23, 
1998. 

lUchel  M.  SwBuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[PR  Doc.  98-17058  Filed  6-25-98;  8:45  ami 

BIUJNQ  COOE  MSO-ei-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget 

AQB4CY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 


new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
prociuement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  docimient 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  times 
proposed  frequency  of  response  per  year 
times  estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  or 
before  July  27,  1998.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW. 
Washington,  D.Cr  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below  ) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller, 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building.  U.S.  Department  of 
Energy,  Washington,  DC.  20585.  Mr. 
Miller  may  be  telephoned  at  (202)  426- 
1103.  FAX  (202)  426-1081,  or  e-mail  at 
hmiller€teia.doe.gov. 
SUPPLEMENTARY  INFORMATKDN:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  FE-329R.  "Powerplant  and 
Industrial  Fuel  Use  Act  of  1978;  Final 
Rule". 

2.  Fossil  Energy;  OMB  No.  1901-0297. 
Extension  of  Currently  Approved 
Collection;  Mandatory. 

3.  FE-329R  Final  Rule  (1) 
incorporates  Public  Law  No.  100—42 
Fuel  Use  Act  amendments  into 
regulations,  (2)  revises  and  updates  cost 
test  fuel  price  and  inflation  indices,  (3) 
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clarifies  how  to  calculate  fuel  price 
when  using  natural  gas,  and  (4)  revises 
and  updates  oil/gas  savings  estimates 
for  cogenerators. 

4.  Business  or  other  for-profit. 

5.  240  hours  (8  hours  per  response 
times  1  response  per  year  times  30 
respondents). 

Statutory  Authority:  Section  3S06(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  No.  104-13). 

Issued  in  Washington,  DC,  June  18, 1998. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 
Methods  Group.  Energy  Information 
Administration. 
IFR  Doc.  98-17057  Filed  6-25-98;  8:45  am] 

B4LUNO  COOE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-242-000] 

CNG  Transmission  Corporation;  Notice 
of  Section  4  Filing 

June  22, 1998. 

Take  notice  that  on  June  3,  1998,  CNG 
Transmission  Corporation  (CNGT), 
tendered  for  filing,  pursuant  to  section 
4  of  the  Natural  Gas  Act,  a  notice  of 
termination  of  service  on  certain 
specified  uncertificated  gathering 
pipeline  facilities  in  Calhoun  County, 
West  Virginia.  CNGT  states  that  it  will 
sell  these  facilities  to  Dominion 
Appalachian  Development,  Inc. 
(Dominion  Appalachian). 

CNGT  states  that  no  contract  for 
transportation  of  service  with  CNGT 
will  be  terminated  because  Dominion 
Appalachian  will  continue  to  delivery 
gas  to  CNGT  at  a  delivery  point  further 
dowTistream  of  the  line.  CNGT  further 
states  that  Hope  Gas,  Inc.,  has  made 
arrangement  with  Dominion 
Appalachian  for  continued  service  to  its 
three  residential  consumers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C., 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  section 
154.210  of  the  Commission's  regulation, 
all  such  motions  or  protests  should  be 
filed  on  or  before  June  30,  1998.  Protests 
will  be  considered  by  the  Conmiission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

David  P.  Boergnv, 

Acting  Secretary. 

(FR  Doc.  98-17037  Filed  6-25-98;  8:45  am] 

BtLUNO  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-251-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

June  22, 1998. 

Take  notice  that  on  June  17,  1998, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  hsted  in 
Appendix  A  to  the  filing,  to  be  effective 
August  1,  1998. 

CIG  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  CIG's 
tariff  to  requirements  of  Order  No.  587- 
G  that  interstate  pipelines  transporting 
pursuant  to  Section  284.223  of  the 
commissions  regulations  conform  their 
tariffs  to  include  Version  1.2  of  the  GISB 
standards  and  to  make  minor 
housekeeping  changes  by  capitalizing 
defend  terms. 

QG  further  states  that  copies  of  this 
filing  have  been  served  on  CIG's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 

(FR  Doc.  98-17038  Filed  6-25-48;  8:45  am] 
BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No8.  nP91-22»-027,  RP92-166- 
020] 

Panhandle  Eastern  Pipeline  Company; 
Notice  of  Refund  Report 

June  22, 1998. 

Take  notice  that  on  June  18, 1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its 
Refund  Report  pursuant  to  the 
Commission's  Order  on  Rehearing  dated 
June  3,  1998  (June  3,  1998  Order). 

Panhandle  states  that  concurrently 
writh  the  filing  of  this  report  it  made  a 
refund  to  Omega  Gas  Pipeline 
Company,  OPC  Gas  Company,  Vesta 
Energy  Company,  d.b.a.  Edisto 
Resources  Inc.,  d.b.a.  Forcenergy,  Inc., 
pursuant  to  Ordering  Paragraph  (B)  of 
the  June  3,  1998  Order,  related  to  the 
pre-restructuring  rate  periods  in  this 
proceeding. 

Panhandle  states  that  it  also 
submitted  schedules  setting  forth  the 
calculation  of  the  refund  due 
Forecenergy,  Inc.  including  additional 
carrying  charges  and  the  amount  of 
refunds  used  to  offset  amounts  due 
Panhandle. 

Panhandle  further  states  that  a  copy  of 
this  filing  is  being  served  on  all  parties 
to  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  29, 1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-17035  Filed  6-25-98;  8:45.amJ 

BILUNQ  CODE  6717-Ot-M 


34860 


Federal  Re?ister/Vol.  63.  No.  123/Friday.  June  26.  1998/Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No  CP98-609-000] 

Sabine  Pipe  Line  Company;  Notice  of 
Request  Under  Blanket  Authorization 

June  22. 1998. 

Take  notice  that  on  June  12, 1998. 
Sabine  Pipw  Line  Company  (Sabine), 
P.O.  Box  4781,  Houston.  Texas  77210- 
4781,  filed  in  Docket  No.  CP9a-609-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  install  and  operate  a 
sales  tap  to  deliver  gas  to  Warren 
Petroleum  Company  L.  P.  (Warren), 
under  Sabine's  blanket  certificate  issued 
in  Docket  No.  CP83-199-000.  pursxxant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

The  proposed  sales  tap  will 
interconnect  Sabine's  16-inch  low- 
pressure  mainline  to  Warren's  Lake 
Charles  Fractionation  Plant  near  Lake 
Charles,  Calcasieu  Parish,  Louisiana. 

Sabine  states  that  it  will  construct  and 
pay  for  the  interconnection,  including  a 
meter  station  and  approximately  1.500 
feet  of  12-inch  pipeline,  that  will 
connect  Warren's  facilities  and  Sabine's 
existing  mainline  piping.  Sabine  states 
that  it  will  own  and  operate 
instrumentation  and  telemetry  for  flow 
control,  the  control  valve  assemblies 
and  the  connections  to  Sabine's 
mainline  piping.  Sabine  also  states  that 
the  maximum  quantity  of  gas  that  will 
be  delivered  through  the  proposed 
interconnect  is  10,000  D.H.  per  day. 
Sabine  adds  that  the  proposed  delivery 
point  will  be  available  to  all  existing 
and  potential  shippers  receiving  service 
under  Sabine's  FT-1  and  IT-l  rate 
schedules  set  forth  in  its  FERC  Gas 
Tariff.  Sabine  states  the  cost  to  construct 
the  projKDsed  facilities  is  $195,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  Instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Acting  Secretary. 

[PR  Doc.  98-17031  Filed  6-25-98;  8:45  am] 
WLUNQ  COOC  1717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-343-0041 

Sea  Robin  Pipeline  Company;  Notice 
of  Petition  for  Waiver 

June  22. 1998. 

Take  notice  that  on  June  17, 1998.  Sea 
Robin  PipeUne  Company  (Sea  Robin) 
filed  a  petition  for  an  interim  waiver  of 
the  Section  5.10  of  the  General  Terms 
and  Conditions  of  its  Tariff  to  extend 
the  date  on  which  it  implements 
pooling  service  on  its  system  to  the  date 
the  SoNet  Premier  System  is 
implemented.  Such  implementation 
date  is  expected  to  be  on  or  before 
September  1.  1998. 

Sea  Robin  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  the 
shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  June  29.  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergera, 
Acting  Secretary. 

IFR  Doc.  98-17036  Filed  6-25-98;  8:45  am] 
MLUNO  cooe  •n7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-252-000] 

Southern  Natural  Gas  Company; 
Notice  of  Filing 

June  22.  1998. 

Take  notice  that  on  Jime  18. 1998, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing,  pursuant 
to  Section  4  of  the  Natural  Gas  Act,  a 
notice  of  termination  of  gathering 
service  that  will  apply  to  gathering 
service  provided  by  Sonat  Exploration 
Company  (SEC)  upon  the  transfer  by 
Southern  to  SEC  of  certain  gathering 
facilities  located  in  Bear  Creek  Field, 
Bienville  Parish,  Louisiana. 

Southern  proposes  the  effective  date 
of  such  termination  of  gathering  services 
to  be  August  31,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  EX: 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regiilations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Darid  P.  Boer^ra, 
Acting  Secretary. 
IFR  Doc.  98-17039  Filed  6-2&-98;  8:45  am] 

HLUNQ  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-6 18-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application 

June  22.  1998. 

Take  notice  that  on  June  16.  1998. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 
Houston,  Texas  77251-1642.  filed  in 
Docket  No.  CP98-6 18-000  an 
application  pursuant  to  Sections  7(c) 
and  7(b)  of  the  Natural  Gas  Act  to  own, 
operate  and  maintain  on  a  permanent 
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basis  replacement  facilities  in  Monroe 
County.  Ohio  constructed  pursuant  to 
Part  284,  Subpart  I  of  the  Commission's 
Regulations,  and  abandon  in  place  the 
facilities  which  were  replaced,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  op)en  to  public  inspection. 

Texas  Eastern  states  that  on  May  6, 
1998,  its  Main  Line  No.  10  ruptured  in 
a  rural  area  approximately  one  mile 
south  of  Beallsville,  Ohio.  It  is  stated 
that  the  rupture  occurred  near  the 
bottom  of  a  steep  hillside.  Texas  Eastern 
indicates  that  after  the  rupture,  Texas 
Eastern  closed  valves  on  both  sides  of 
the  rupture  and  dispatched  crews  to 
assess  damage  and  evaluate  further 
actions.  It  is  further  stated  that  its  30- 
inch  Line  15,  which  is  parallel  to  Line 
15  in  the  same  right  of  way  was  taken 
out  of  service  as  a  safety  measure. 

Texas  Eastern  states  that  it  installed 
replacement  facilities  under  the  terms  of 
the  emergency  regulations  set  forth  in 
Subpart  I  of  the  Commission's 
Regulations.  Specifically,  Texas  Eastern 
has  installed  approximately  933  feet  of 
30-inch  pipeline  as  part  of  its  Main  Line 
No.  10  and  928  feet  of  30-inch  pipeline 
as  part  of  its  Main  Line  No.  15.  Texas 
Eastern  indicates  that  the  replacement 
facilities  were  offset  approximately  280 
feet  south  of  Texas  Eastern's  existing 
Main  Line  Nos.  10  and  15  following  a 
route  around  a  steep  hillside  and 
proceeding  up  a  less  severe  slope  to 
reconnect  with  Lines  Nos.  10  and  15  on 
the  top  of  the  hill. 

Texas  Eastern  states  that  it  cut, 
capped  and  filled  the  replaced  segments 
of  Lines  10  and  15  with  water  and 
proposes  to  permanently  abandon  these 
segments  in  place. 

Texas  Eastern  estimates  a  total  cost  of 
the  replacement  project  at  $4,400,000, 
which  is  being  financed  from  funds  on 
hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  13, 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211J 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  for 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Boer^rs, 
Acting  Secretary. 
|FR  Doc.  9&-17032  Filed  6-25-98;  8:45  am] 

BHJJNQ  CODE  tTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9S-M7-000.  at  al.] 

California  Independent  System 
Operator  Corporation,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

)une  18.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  California  Independent  System 
Operator  Corporation 

IDocket  No.  ER98-997-0001 

Take  notice  that  on  June  15,  1998,  the 
California  Independent  System  Operator 
Corf>oration  (ISO),  tendered  for  filing 
Amendment  No.  1,  to  the  Participating 
Generator  Agreement  between  the  ISO 
and  Midway  Sunset  Cogeneration 
Company  for  acceptance  by  the 
Commission.  The  ISO  states  that 
Amendment  No.  1,  modifies  the 
Participating  Generator  Agreement,  as 
directed  by  the  Commission,  to  comply 
with  the  Commission's  order  issued 
December  17, 1997  in  Pacific  Gas  and 
Electric  Co.,  81  FERC  1 61,320  (1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 


Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cataula  Generating  Company,  L.P. 

IDocket  Nos.  EC98-44-000  and  ER98-3316- 
000] 

Take  notice  that  on  June  11, 1998, 
Cataula  Generating  Company,  L.P. 
(Cataula),  on  behalf  of  itself  and  Black 
Hawk  I  Power  Corporation  and  Peach  11 
Power  Corporation  tendered  for  filing  an 
application  for  approval  pursuant  to 
Section  203  of  the  Federal  Power  Act  for 
approval  of  a  change  in  ownership. 
Cataula  also  filed  a  notification  of 
change  in  status  pursuant  to  Section  205 
of  the  Federal  Power  Act. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Midwest  Energy,  Inc. 

[Docket  Nos.  ER95-59O-001  and  ER96-1497- 
000] 

Take  notice  that  on  June  12, 1998. 
Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  report 
of  refunds  pursuant  to  the  terms  of  the 
Stipulation  and  Agreement  approved  by 
order  of  the  Commission  issued  on 
April  30,  1998  in  Docket  Nos.  ER95- 
590-000  and  ER96-1497-000. 

A  copy  of  the  refund  report  was 
served  on  the  Kansas  Corporation  on 
each  party  listed  on  the  Commission 
official  service  list  for  Docket  Nos. 
ER95-59(>-O00  and  ER96-1497-000. 

Comment  date:  July  2.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

IDocket  No.  ER98-1 500-000] 

Take  notice  that  on  June  15, 1998,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Amendment  No.  1,  to  the  Meter  Service 
Agreement  for  ISO  Metered  Entities 
between  Midway  Sunset  Cogeneration 
Company  and  the  ISO  for  acceptance  by 
the  Commission.  The  ISO  states  that 
Amendment  No.  1,  modifies  the  Meter 
Service  Agreement  for  ISO  Metered 
Entities,  as  directed  by  the  Commission, 
to  comply  with  the  Commission's  order 
issued  December  17,  1997  in  Pacific  Gas 
and  Electric  Co.,  81  FERC  1 61,320 
(1997). 

The  ISO  states  that  .this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  PPfcL.  Inc. 

(Docket  No.  ER98-1 569-0011 

Take  notice  that  on  June  15,  1998. 
PP&L.  Inc.  (PP&L),  filed  a  compliance 
Bling  pursuant  to  Ordering  Paragraph 
(A)  of  the  Commission's  May  14.  1998. 
Order  in  Potomac  Electric  Power 
Company,  et  al..  83  FERC  1 61.162 
(1998). 

PP&L  states  that  copies  of  this  filing 
have  been  served  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Comment  date:  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER9»-191 1-000) 

Take  notice  that  on  June  15. 1998.  the 
Cahfomia  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Amendment  No.  1,  to  the  Meter  Service 
Agreement  for  ISO  Metered  Entities 
between  Long  Beach  Generation  and  the 
ISO  for  acceptance  by  the  Commission. 
The  ISO  states  that  Amendment  No.  1. 
modifies  the  Meter  Service  Agreement 
for  ISO  Metered  Entities,  as  directed  by 
the  Commission,  to  comply  with  the 
Commission's  order  issued  December 
17,  1997  in  Pacific  Gas  and  Electric  Co., 
81  FERC  161,320  (1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
offidal  service  list  in  the  above- 
referenced  docket. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1 91 3-000) 

Take  notice  that  on  Jime  15,  1998,  the 
Cahfomia  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Amendment  No.  1,  to  the  Meter  Service 
Agreement  for  ISO  Metered  Entities 
between  El  Segxmdo  Power,  LLC  and  the 
ISO  for  acceptance  by  the  Commission. 
The  ISO  states  that  Amendment  No.  1. 
modifies  the  Meter  Service  Agreement 
for  ISO  Metered  Entities,  as  directed  by 
the  Commission,  to  comply  with  the 
Commission's  order  issued  December 
17.  1997  in  Pacific  Gas  and  Electric  Co., 
81  FERC  161.320  (1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
oHicial  service  list  in  the  above- 
referenced  docket. 

Comment  date:  July  2. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  AES  Huntington  Beach,  L.L.C..  AES 
Alamitos,  LL.C  and  AES  Redondo 
Beach,  L.L.C 

[Docket  Nos.  ER98-2 184-002,  ER9»-2185- 
002,  ER98-2186-002  (Not  consolidated]) 

Take  notice  that  on  June  15,  1998, 
AES  Alamitos,  L.L.C.,  AES  Huntington 
Beach.  LLC.  and  AES  Redondo  Beach. 
LLC.  (AES  Companies),  pursuant  to  the 
Commission's  order  of  June  12.  1998.  in 
these  dockets,  submitted  for  filing  a 
long-term  service  agreement  between 
the  AES  Companies  and  Williams 
Energy  Services  Company.  The  AES 
Companies  request  confidential 
treatment  of  the  agreement  pursuant  to 
18  CFR  388.112. 

Comment  date:  July  2.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Electricity  Inc. 

(Docket  No.  ER98-3048-0001 

Take  notice  that  on  June  15. 1998, 
Northeast  Electricity  Inc.  (NEI). 
petitioned  the  Commission  for 
acceptance  of  NEI  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market  based  rates;  and 
the  waiver  of  certain  Commission 
Regulations. 

NEI  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  NEI  is  not  in  the 
business  of  generating  or  transmitting 
electric  power.  NEI  is  a  wholly  owned 
and  privately  held  company,  with  no 
affiliates. 

Comment  date:  July  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PowerSource,  Corp. 

[Docket  No.  ER98-3052-0001 

Take  notice  that  on  JunejlS,  1998. 
PowerSource.  Corp.  (PSC).  tendered  for 
filing  an  amended  application  for 
acceptance  of  PSC  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

PSC  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer. 

Comment  date:  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duquesne  Light  Company 

(Docket  No.  ER98-3333-0001 
-    Take  notice  that  June  15.  1998. 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  June  9,  1998 
with  Entergy  Power  Marketing  Corp.. 
under  DLC's  Open  Access  Transmission 


Tariff  (Tariff).  The  Service  Agreement 
adds  Entergy  Power  Marketing  Corp..  as 
a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  June  9, 
1998,  for  the  Service  Agreement. 
Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duquesne  Light  Company 

[Docket  No.  ER98-3  3  34-000) 

Take  notice  that  on  June  15,  1998, 
Duquesne  Light  Company  (DLC).  filed  a 
Service  Agreement  dated  June  9,  1998. 
\fi\h  First  Energy  Trading  and  Power 
Marketing.  Inc..  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff)  The 
Service  Agreement  adds  First  Energy 
Trading  and  Power  Marketing.  Inc.,  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  June  9,  1998,  for  the 
Service  Agreement. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southwestern  Public  Service 
Company 

[Docket  No.  ER98-3335-000) 

Take  notice  that  on  June  12, 1998, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  its 
proposed  non-fuel  and  non-purchased 
power  operations  and  maintenance 
expense  savings  credit  resulting  from  its 
merger  with  Public  Service  company  of 
Colorado  required  in  its  agreement  with 
Central  Valley  Electric  Cooperative,  Inc. 
(Central  Valley),  filed  in  Docket  No 
ER97-3904-000. 

Comment  date:  July  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southwestern  Public  Service 
Company 

[Docket  No.  ER9ft-3336-000) 

Take  notice  that  on  June  15.  1998. 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  fiUng  its 
proposed  non-fuel  and  non-purchased 
power  operations  and  maintenance 
exp>ense  savings  credit  resulting  from  its 
merger  with  Public  Service  Company  of 
Colorado  required  in  its  agreement  with 
Lea  County  Electric  Cooperative.  Inc. 
(Lea  County),  filed  in  Docket  No  ER97- 
3905-000. 

Comment  date:  July  2,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER9&-3337-0001 

Take  notice  that  on  June  15,  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  Service 
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Agreement  between  RG&E  and  the 
Rochester  Gas  and  Electric  Corporation 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
RG&E  open  access  transmission  tariff 
filed  on  July  9, 1996  in  Docket  No. 
OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
June  10.  1998.  for  the  Rochester  Gas  and 
Electric  Corporation  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Illinois  Power  Company 

[Docket  No.  ER98-3338-0001 

Take  notice  that  on  June  15,  1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  City  of  Sikeston  will  take 
service  under  Illinois  Power  Company's 
Power  Sales  Tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  June  8.  1998. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  York  State  Electric  &  Gas 
Corporation 

IDocket  No.  ER98-3339-000] 

Take  notice  that  on  June  15,  1998, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  Service 
Agreements  between  NYSEG  and 
Cinergy  Operating  Companies,  PG&E    > 
Energy  Trading,  VTEC  Energy  and  Plum 
Street  Energy  Marketing  (Customers). 
These  Service  Agreements  specify  that 
the  Customer  has  agreed  to  the  rates, 
terms  and  conditions  of  the  NYSEG 
open  access  transmission  tariff  filed  and 
effective  on  June  11, 1997,  in  Docket  No. 
OA97-571-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
June  15, 1998,  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customer. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Duquesne  Light  Company 

[Docket  No.  ER98-3340-0O0i 

Take  notice  that  on  June  15, 1998, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  June  9,  1998,  with  ConAgra 
Energy  Services,  Inc.,  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  ConAgra 
Energy  Services,  Inc.,  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  June  9,  1998,  for  the 
Service  Agreement.  ' 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  California  Independent  System 
Operator  Corporation 

IDocket  No.  ER98-3341-000I 

Take  notice  that  on  June  15,  1998,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  Gardner  Energy 
Group,  Inc.  (Gardner),  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Gardner  and  the  California 
Public  Utilities  Commission. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-3342-OO01 

Take  notice  that  on  June  15,  1998,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  Scheduling 
Coordinators  between  the  ISO  and 
Hafslund  Energy  Trading  L.L.C. 
(Hafslund),  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Hafslund  and  the  California 
Public  Utilities  Commission. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-3343-000J 

Take  notice  that  on  June  15, 1998,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  Scheduling 
Coordinators  between  the  ISO  and 
Gardner  Energy  Group,  Inc.  (Gardner), 
for  acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Gardner  and  the  California 
Public  Utilities  Commission. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Omni  Energy 

[Docket  No.  ER98-3344-000) 

Take  notice  that  on  June  15, 1998, 
Omni  Energy,  tendered  for  filing  a 
petition  to  the  Commission  for 
acceptance  of  Omni  Energy's  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  purchase  and  resell 
electricity  at  negotiated,  market-based 
rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Omni  Energy  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Omni  Energy  is  engaged 
presently  as  a  broker  of  electricity, 
natural  gas  and  petroleum  products. 
Omni  Energy  is  a  wholly  owned  and 
privately  held  company. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER98-3345-0001 

Take  notice  that  on  June  15, 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  Upper  Peninsula 
Power  Company  (UPPCO).  The 
Transmission  Service  Agreement  allows 
UPPCO  to  receive  multi-year  firm  point- 
to-point  transmission  service  under 
Wisconsin  Electric's  FERC  Electric 
Tariff,  Volume  No.  7,  which  is  pending 
Commission  consideration  in  Docket 
No.  OA97-578. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  UPPCO,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER98-3346-0001 

Take  notice  that  on  June  15, 1998, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations,  18  CFR 
35.13,  a  Supplement  to  its  September 
28, 1993,  Marcy-South  345  kV 
Transmission  Facilities-Transmission 
Reinforcement  Agreement  (Agreement) 
with  the  New  York  Power  Authority 
(NYPA),  designated  NYSEG  Rate 
Schedule  FERC  No.  112.  The  proposed 
changes  would  decrease  revenues  for 
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the  ten  month  period  ending  April  30, 
1999. 

This  rate  filing  is  made  pursuant  to 
Article  No.  2,  of  the  Agreement.  The 
annual  charges  associated  with  other 
taxes,  operating  expenses,  maintenance 
expenses,  working  capital,  and 
associated  revenue  taxes  are  revised 
based  on  data  taken  from  NYSEG's 
Annual  Report  to  the  Federal  Energy 
Regulatory  Commission  (FERC  Fonn  1) 
for  the  twelve  months  ended  December 
31,  1997. 

NYSEG  requests  an  effective  date  of 
July  1, 1998,  and  therefore,  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  New  York  Power  Authority  and  on 
the  Public  Service  Commission  of  the 
State  of  New  York. 

•  Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER98-3348-0001 

Take  notice  that  on  June  15, 1998, 
Central  Hudson  Gas  and  Electric 
Corporation  (Central  Hudson),  tendered 
for  filing  its  development  of  actual  costs 
for  1997  related  to  substation  service 
provided  to  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con 
Edison),  in  accordance  with  the 
provisions  of  its  Rate  Schedule  FERC 
No.  43. 

Central  Hudson  indicates  that  the 
actual  cost  amounted  to  $286,523  for 
1997  and  will  be  the  basis  on  which 
estimated  charges  for  1998  will  be 
billed. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1 , 
1998.  as  agreed  by  the  parties. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Con  Edison  and 
the  State  of  New  York  Public  Service 
Commission. 

Comment  date:  July  2.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER98-3349-000] 

Take  notice  that  on  June  15, 1998, . 
Central  Hudson  Gas  and  Electric 
Corporation  (Central  Hudson),  tendered 
for  filing  its  development  of  actual  costs 
for  1997  related  to  transmission  service 
provided  from  the  Roseton  Generating 
Plant  to  Consolidated  Edison  Company 
of  New  York,  Inc.  (Con  Edison)  and 
Niagara  Mohawk  Power  Corporation 


(Niagara  Mohawk)  in  accordance  with 
the  provisions  of  its  Rate  Schedule 
FERC  No.  42. 

The  actual  costs  for  1997  amoimted  to 
$0.9898  per  Mw.-day  to  Con  Edison  and 
$3.2838  per  Mw.-day  to  Niagara 
Mohawk  and  are  the  basis  on  which 
charges  for  1998  have  been  estimated. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1, 
1998,  as  agreed  by  the  parties. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Con  Edison, 
Niagara  Mohawk  and  the  State  of  New 
York  Public  Service  Commission. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Moataup  Electric  Company 

[Docket  No.  ER9ft-335O-000) 

Take  notice  that  on  June  15, 1998. 
Montaup  Electric  Company  (Montaup) 
filed  (1).  executed  unit  sales  service 
agreements  under  Montaup 's  FERC 
Electric  Tariff,  Original  Volume  No.  3; 
and  (2)  executed  service  agreements  for 
the  sale  of  system  capacity  and 
associated  energy  under  Montaup's 
FERC  Electric  Tariff,  Original  Volume 
No.  4.  The  service  agreements  under 
both  tariffs  are  between  Montaup  and 
the  following  companies  (Buyers): 

1.  Cinergy  Capital  4  Trading,  Inc.  (CCT) 

2.  SCANA  Energy  Marketing,  Inc. 
(SCANA) 

Montaup  requests  a  waiver  of  the 
sixty-day  notice  requirement  so  that  the 
service  agreements  may  become 
effective  as  of  June  15,  1998.  No 
transactions  have  occurred  under  any  of 
the  agreements. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Black  Hills  Corporation 

[Docket  No.  ER9ft-335 1-000] 

Take  notice  that  on  June  15, 1998, 
Black  Hills  Corporation,  doing  business 
as  and  operating  its  electric  utility 
under  the  name  Black  Hills  Power  and 
Light  Company,  tendered  for  filing 
revised  tariff  sheets  to  its  open  access 
transmission  tariff. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-3352-000) 

Take  notice  that  on  June  15,  1998, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 


FERC  Electric  Tariff  Original  Volume. 
No.  10,  with  Northern/ AES  Energy.  LLC. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by  Missouri 
Public  Service  to  Northeni/AES  Energy, 
LLC,  pursuant  to  the  tariff  and  for  the 
sale  of  capacity  and  energy  by  Northern/ 
AES  Energy.  LLC  to  Missouri  Public 
Service  pursuant  to  Northern/ AES 
Energy.  LLC's  Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Northern/ AES  Energy.  LLC. 

UtiUCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  July  2.  1998.  in 
accordcmce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-3353-0(K)l 

Take  notice  that  on  June  15.  1998, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division. 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12.  with  Northern/ AES  Energy.  LLC. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Energy-Kemsas  to  Northern/ 
AES  Energy.  LLC  pursuant  to  the  tariff. 
and  for  the  sale  of  capacity  and  energy 
by  Northern/ AES  Energy.  LLC  to 
WestPlains  Energy-Kansas  pursuant  to 
Northern/ AES  Energy.  LLC's  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Northern/ AES  Energy,  LLC. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


31.  UtiliCorp  United  Inc. 

[Docket  No.  ER9»-3354-000i 

Take  notice  that  on  June  15,  1998,      " 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division. 
WestPlains  Energy-Colorado,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  11,  with  Northern/ AES  Energy,  LLC. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Energy-Colorado  to 
Northern/ AES  Energy,  LLC  pursuant  to 
the  tariff,  and  for  the  sale  of  capacity 
and  energy  by  Northern/ AES  Energy, 
LLC  to  WestPlains  Energy-Colorado 
pursuant  to  Northern/ AES  Energy, 
LLC's  Rate  Schedule  No.  1. 
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UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Northern/ AES  Energy,  LLC. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  ]u\y  2,  1998.  in 
accordance  with  Standsird  Paragraph  E 
at  the  end  of  this  notice. 

32.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER98-3355-000) 

Take  notice  that  on  June  15,  1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  imder  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  8)  with 
Coral  Power,  L.L.C.,  (Coral).  Wisconsin 
Electric  respectfully  requests  an 
effective  date  of  May  28,  1998,  to  allow 
for  economic  transactions. 

Copies  of  the  filing  have  been  served 
on  Coral,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  ]uly  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER9&-3357-000) 

Take  notice  that  on  June  15, 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Voliune  No.  8)  with 
Rainbow  Energy  marketing  Corporation 
(Rainbow).  Wisconsin  Electric 
respectfully  requests  an  effective  date  of 
May  20,  1998,  to  allow  for  economic 
transactions. 

Copies  of  the  filing  have  been  served 
on  Rainbow,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-3 3 58-000] 

Take  notice  that  on  Jime  15, 1998, 
UtiliCorp  United  Inc.  (UtiUCorp),  on 
behalf  of  its  WestPlains  Energy- 
Colorado  division  (WestPlains- 
Colorado),  filed  revisions  to  WestPlains- 
Colorado's  open-access  transmission 
tariff  pending  in  this  docket.  UtiliCorp 
states  that  the  primary  purpose  of  the 
proposed  revisions  is  to  modify  the 
priority  of  non-firm  use  on  the 
WestPlains-Colorado  system  to 
accommodate  WestPlains-Colorado's 
membership  in  the  Rocky  Mountain 
Reserve  Group. 


Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Florida  Power  &  Light  Company 

[Docket  No.  ER98-3359-0001 

Take  notice  that  on  June  15, 1998, 
Florida  Power  &  Light  Company  (FPL), 
filed  a  Service  Agreement  with  Cinergy 
Capital  &  Trading,  Inc.,  for  service 
pursuant  to  Tariff  No.  1,  for  Sales  of 
Power  and  Energy  by  Florida  Power  & 
Light.  In  addition,  FPL  filed  a  Service 
Agreement  with  Cinergy  Capital  & 
Trading,  Inc.,  for  service  pursuant  to 
FPL's  Market  Based  Rates  Tariff.  FPL 
requests  that  the  Service  Agreements  be 
made  effective  on  June  3, 1998. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Southwestern  Public  Service 
Company 

[Docket  No.  ER98-3 360-000] 

Take  notice  that  on  June  15, 1998, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  its 
proposed  non-fuel  and  non-purchased 
power  operations  and  maintenance 
expense  savings  credit  resulting  from  its 
merger  with  Public  Service  company  of 
Colorado  required  in  its  agreement  with 
New  Corp  Resources,  Inc.  (New  Corp), 
filed  in  Docket  No.  ER97-3903-000. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Southwestern  Public  Service 
Company 

(Docket  No.  ER98-3361-0001 

Take  notice  that  on  June  15, 1998, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  its 
proposed  non-fuel  and  non-purchased 
power  operations  and  maintenance 
expense  savings  credit  resulting  from  its 
merger  with  Public  Service  Company  of 
Colorado  required  in  its  agreement  with 
Lyntegar  Electric  Cooperative,  Inc. 
(Lyntegar),  filed  in  Docket  No.  ER97- 
3906-000. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Duke  Energy  Corporation 

(Docket  No.  ER98-3362-000] 

Take  notice  that  on  June  15,  1998, 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
Market  Rate  Service  Agreement  (the 
MRSA)  between  Duke  and  Constellation 
Power  Source,  Inc.,  dated  as  of  June  2, 
1998.  The  parties  have  not  engaged  in 
any  transactions  imder  the  MRSA  as  of 
the  date  of  filing.  Duke  requests  that  the 


MRSA  be  made  effective  as  of  June  2, 
1998. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Sithe  Mystic  LLC;  Sithe  New  Boston 
LLC.  Sithe  Edgar  LLC,  Sithe 
Framingham  LLC,  and  Sithe  West 
Medway  LLC 

(Docket  Nos.  ER98-3364-000) 

Take  notice  that  on  June  15, 1998, 
Sithe  Mystic  LLC,  Sithe  New  Boston 
LLC,  Sithe  Edgar  LLC,  Sithe 
Framingham  LLC,  and  Sithe  West 
Medway  LLC  (Project  LLCs),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  between  Sithe  Power 
Marketing,  Inc.,  and  each  of  the  Project 
LLCs,  for  service  provided  under  the 
Project  LLCs'  respective  FERC  Electric 
Tariffs  No.  1.  The  Project  LLCs  request 
that  the  Service  Agreements  become 
effective  as  of  May  16, 1998. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER98-3365-000] 

Take  notice  that  on  June  15,  1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to  El 
Paso  Energy  Marketing  Company  (El 
Paso),  pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
May  18,  1998. 

Copies  of  the  filing  have  been  served 
upon  El  Paso  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  July  2,  1998.  in 
accordamce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER98-3  366-000] 

Take  notice  that  on  June  15, 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Florida  Power  &  Light  Company  (FP&L), 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  cjm  be  made  effective  as  of 
May  18,  1998. 
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Copies  of  the  filing  have  been  served 
upon  FP&L  and  the  New  Jersey  Board  of 
Public  Utihties. 

Comment  date:  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER98-3367-0001 

Take  notice  that  on  June  15. 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G).  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Potomac  Electric  Power  Company 
(PEPCO).  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
May  18.  1998. 

Copies  of  the  filing  have  been  served 
upon  PEPCO  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  July  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER98-3368-OOOI 

Take  notice  that  on  June  15,  1998. 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
The  Dayton  Power  and  Light  Company 
(Dayton),  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
May  18,  1998. 

Copies  of  the  filing  have  been  served 
upon  Dayton  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER9a-3369-000l 

Take  notice  that  on  June  15,  1998. 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Avista  Energy,  Inc.  (Avista),  pursuant  to 
the  PSE&G  Wholesale  Power  Market 
Based  Sales  Tariff,  presently  on  file  with 
the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 


agreement  can  be  made  effective  as  of 
May  18. 1998. 

Copies  of  the  filing  have  been  served 
upon  Avista  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  July  2. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER98-3370-0OOJ 

Take  notice  that  on  June  15, 1998, 
Pacific  Gas  and  Electric  Company 
(PG&E),  Southern  California  Edison 
Company  (Edison),  and  San  Diego  Gas 
&  Electric  Company  (SDG&E) 
(collectively  the  California  Companies), 
tendered  for  filing  a  Rate  Schedule 
change  in  the  form  of  an  amendment  to 
the  August  1,  1967,  contract  between 
the  California  Companies  and 
Sacramento  Municipal  Utility  District 
for  Extra  High  Voltage  Transmission  and 
Exchange  Service  (the  EHV  Contract). 

The  Amendment  submitted  seeks  to: 
(1)  provide  for  a  change  from  the 
existing  loss  factors  to  utilize 
transmission  loss  factors  derived  from 
those  estabhshed  in  Appendix  C  of  the 
Coordinated  Operations  Agreement 
(COA)  for  the  period  March  1, 1994 
through  March  30, 1998;  (2)  adopt  the 
ISO  Loss  Methodology  effective  as  of 
March  31, 1998,  the  ISO  Operations 
Date;  (3)  modify  certain  definitions  in 
Article  8  of  the  EHV  Contract;  and  (4) 
incorporate  contract  language  into  the 
EHV  Contract  to  establish  that  the 
California  Companies  have  certain 
rights  under  Section  205  and 
Sacramento  Municipal  Utility  District 
has  certain  rights  under  Section  206  of 
the  Federal  Power  Act  to  make 
unilateral  changes  or  to  seek  changes  to 
losses  and  loss  methodology. 

Copies  of  this  filing  have  been  served 
upon  the  parties  on  the  service  list  and 
the  California  Public  Utilities 
Commission. 

Comment  date:  July  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Southwestern  Public  Service 
Company 

[Docket  No.  ER9d-3 3 71-0001 

Take  notice  that  on  June  15, 1998, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  its 
proposed  non-fuel  and  non-purchased 
power  operations  and  maintenance 
expense  savings  credit  resulting  from  its 
merger  with  Public  Service  company  of 
Colorado  required  in  its  agreement  with 
Roosevelt  Electric  Cooperative.  Inc. 
(Roosevelt),  filed  in  Docket  No.  ER97- 
3902-000. 


Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER98-3372-OO01 

Take  notice  that  on  June  15, 1998, 
Minnesota  Power  &  Light  Company 
tendered  for  filing  a  signed  Service 
Agreement  with  Constellation  Power 
Source  Inc.,  Interstate  Power  Company 
and  Wisconsin  Public  Service 
Corporation  under  its  market-based 
Wholesale  Coordination  Sales  Tariff 
(WCS-2),  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Bonneville  Power  Administration 

(Docket  No.  NI97-7-000I 

Take  notice  that  on  May  26. 1998, 
Bonneville  Power  Administration 
(Bonneville),  filed  a  motion  to  withdraw 
its  January  2, 1997,  standards  of  conduct 
and  substitute  revised  standards  of 
conduct. 

Bonneville  states  that  it  served  a  copy 
of  its  motion  and  revised  standards  of 
conduct  on  each  party  on  the  official 
service  list  in  this  proceeding. 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  Big  Rivers  Electric  Corporation 

[Docket  No.  NJ9a-5-000| 

Take  notice  that  on  May  29,  1998,  Big 
Rivers  Electric  Corporation  filed 
standards  of  conduct  under  Order  Nos. 
889  etseq.* 

Comment  date:  July  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 


'  Open  Access  Same-Time  Information  System 
(Fonneriy  Real-Time  Information  Natwork)  and 
Standards  of  Conduct.  61  FR  21737  (May  10. 1996). 
FERC  Stats.  (  Regs..  flegulati6ns  Preambles  January 
1991-1996  1  31.035  (April  24.  1996).  Order  No. 
889-A.  order  on  re^g,  62  FR  12484  (March  14. 
1997).  in  FERC  Suts.  k  Regs.  1  31,049  (March  4, 
1997):  Order  No.  889-B,  re/ig  derxied.  62  FR  64715 
(December  9,  1997).  ID  FERC  Stats.  A  Regs.  1 31,253 
(November  25. 1997). 
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determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-17054  Filed  6-25-98;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER9a-319&-000,  et  al.] 

PacifiCorp,  et  al.,  Electric  Rate  and 
Corporate  Regulation  Filings 

June  19. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PacifiCorp 

[Docket  No.  ER98-3199-OO01 

Take  notice  that  on  June  16, 1998, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
umbrella  Service  Agreements  with  City 
of  Mesa,  Arizona;  Morenci  Water  & 
Electric  Co.;  Nautilus  Energy  Company, 
LLC;  and  New  Energy  Ventures,  L.L.C., 
under  PacifiCorp's  FERC  Electric  Tariff, 
First  Revised  Volume  No.  12. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  July  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Power  Service  Corp.,  on 
Behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER98-2497-000| 

Take  notice  that  on  June  16,  1998, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Amendment  No.  1,  to  Allegheny 
Power's  Open  Access  Transmission 
Tariff,  Supplement  No.  RT-1,  to  fulfill 
the  requirements  of  the  Commission's 
letter  order  dated  May  19,  1998. 

Copies  of  the  fiUng  have  been 
provided  to  the  Pennsylvania  Public 
Utihty  Commission. 


Comment  date:  July  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

[Docket  No.  ER98-3332-0001 

Take  notice  that  on  June  16, 1998, 
Western  Resources,  Inc.,  tendered  for 
filing  an  agreement  between  Western 
Resources  and  Arizona  Public  Service 
Company  and  Western  Resources  and 
NP  Energy  Inc.  Western  Resources  states 
that  the  purpose  of  the  agreements  is  to 
permit  the  customers  to  take  service 
under  Western  Resources'  market-based 
power  sales  tariff  on  file  with  the 
Commission. 

The  agreements  are  proposed  to 
become  effective  June  15, 1998. 

Copies  of  the  filing  were  served  upon 
Arizona  Public  Service  Company,  NP 
Energy  Inc.,  and  the  Kansas  Corporation 
Commission. 

Comment  date:  July  6.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southwestern  Public  Service 
Company 

[Docket  No.  ER98-3 3 56-000) 

Take  notice  that  on  June  15,  1998, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  its 
proposed  non-fuel  and  non-purchased 
power  operations  and  maintenance 
expense  savings  credits  resulting  from 
its  merger  with  Public  Service  company 
of  Colorado  required  in  its  agreement 
with  Colden  Spread  Electric 
Cooperative,  Inc.  (Colden  Spread),  filed 
in  Docket  No.  ER97-47-O00. 

Comment  date:  July  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southwestern  Public  Service 
Company 

[Docket  No.  EK9&-3363-O00) 

Take  notice  that  on  June  16,  1998, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  its 
proposed  non-fuel  and  non-purchased 
power  operations  and  maintenance 
expense  savings  credit  resulting  from  its 
merger  with  Public  Service  company  of 
Colorado  required  in  its  agreement  with 
Farmers'  Electric  Cooperative,  Inc. 
(Fanners'),  filed  in  Docket  No.  ER97-, 
3901-000. 

Comment  date:  July  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PECO  Energy  Company 
[Docket  ER98-3373-000) 

Take  notice  that  on  June  16,  1998, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  three  agreements 


between  PECO  and  Sun  Company  Inc. 
(R&M).  (Sun),  each  entitled 
Authorization  for  Parallel  Operation  of 
Customer  Owned  Generation 
Equipment,  dated  November  26, 1997, 
December  31,  1997  and  March  18, 1998. 

PECO  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
agreements  to  be  effective  as  of 
December  1,  1997,  January  1, 1998  and 
April  1, 1998,  respectively. 

Copies  of  the  filing  were  served  on 
Sun  and  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Metropolitan  Edison  Company 

(Docket-No.  ER98-3374-0001 

Take  notice  that  on  June  16, 1998, 
Metropolitan  Edison  Company  (Met-Ed) 
(d/b/a  GPU  Energy),  filed  executed 
Retail  Transmission  Service  Agency 
Agreements  between  GPU  and  mc2. 
Inc.,  dated  May  29,  1998. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  showm  and  an  effective  date 
of  November  1,  1997  threugh  December 
31,  1998,  for  the  Retail  Transmission 
Service  Agency  Agreements. 

GPU  Energy  will  be  serving  a  copy  of 
the  filing  on  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  July  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pennsylvania  Electric  Company 

[Docket  No.  ER9&-3375-0001 

Take  notice  that  on  June  16,  1997, 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Retail 
Transmission  Service  Agency 
Agreements  between  GPU  Energy  and 
mc2.  Inc.,  dated  May  29,  1998. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  1,  1997,  for  the  Retail 
Transmission  Service  Agency 
Agreements. 

GPU  Energy  will  be  serving  a  copy  of 
the  filing  on  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  July  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER9&-3 3 76-000) 

Take  notice  that  on  June  16, 1998, 
Public  Service  Company  of  New  Mexico 
tPNM),  submitted  for  filing  an  executed 
copy  of  the  Interim  Resolution  of  PNM's 
September  18, 1997,  Section  211  request 
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for  Transmission  Service  from  the 
Western  Area  Power  Administration 
(Western),  as  a  supplement  to  the  two 
existing  contracts  for  reserved 
transmission  capacity  (i.e.  Contracts 
Number  14-06-400-2425  and  8-07-40- 
P0695)  between  PNM  and  Western. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Interim  Resolution  to  become 
effective  as  of  June  4.  1998. 

Copies  of  the  filing  have  been 
provided  to  Western.  Plains  Electric 
Generation  and  Transmission 
Cooperative.  Inc.,  Southwestern  Public 
Service  Company,  and  the  New  Mexico 
Public  Utility  Commission,  and  are 
available  for  public  inspection  at  PNM's 
offices  in  Albuquerque.  New  Mexico. 

Comment  date:  July  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Washington  Water  Power  Company 

(Docket  No.  ER9&-3377-0001 

Take  notice  that  on  June  16,  1998.  the 
Washington  Water  Power  Company 
tendered  for  filing  a  Termination  of 
Contract,  to  be  canceled  by  mutual 
agreement,  for  Firm  Energy  Exchange 
Agreement  with  Enron  Power 
Marketing,  Inc.,  under  FERC  Rate 
Schedule  No.  232.  in  Docket  No.  ER96- 
2606-000. 

Washington  Water  Power  requests 
that  this  termination  become  effective 
October  1.  1998. 

Copies  of  the  filing  have  been  served 
upon  Enron  Power  Marketing,  Inc. 

Comment  date:  July  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Astra  Power,  Inc. 

[Docket  No.  ER98-3378-0O01 

Take  notice  that  on  June  16, 1998. 
Astra  Power.  LLC  (Astra  Power), 
petitioned  the  Federal  Energy 
Regulatory  Commission  for  acceptance 
of  Astra  Power's  FERC  Electric  Rate 
Schedule  No.  1;  the  granting  of  certain 
blanket  authorizations;  and  the  waiver 
of  certain  of  the  Commission's 
Regulations. 

Astra  Power  intends  to  engage  in 
power  marketing  transactions, 
purchasing  and  reselling  electricity  at 
wholesale,  at  rates  and  on  terms  and 
conditions  that  are  negotiated  with  the 
purchasing  party.  Astra  Power  may 
engage  in  reassignment  of  transmission 
capacity.  Astra  Power  does  not  own  or 
control  electric  generating  or 
transmission  facilities  or  have  any 
franchised  electric  service  territories. 

Comment  date:  July  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Florida  Power  Corporation 

[Docket  No.  ER9d-3379-000| 

Take  notice  that  on  June  16, 1998. 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  for  firm  point-to- 
point  transmission  service  to  Virginia 
Electric  and  Power  Company  (Virginia 
Power),  pursuant  to  its  open  access 
transmission  tariff.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreement  to  become  effective  on 
June  17.  1998. 

Florida  Power  respectfully  requests 
Commission  waiver  of  the  notice 
requirements  in  order  to  allow  the 
Agreements  to  become  effective  June  17. 
1998. 

Copies  of  the  notice  have  been  served 
upon  Virginia  Power,  and  the  Florida 
Public  Service  Commission. 

Comment  date:  July  6. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER98-3382-000I 

Take  notice  that  on  June  16.  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  submitted  an  Application  for 
amendment  to  its  Market-Based  Rate 
Tariff.  Market-Based  Power  Sales  Tariff 
No.  3.  RG&E  submitted  revised  tariff 
sheets,  as  well  as  a  revised  form  of 
Service  Agreement. 

In  addition  RG&E  filed  a  service 
agreement  between  RG&E  and  its 
affiliate.  Energetix,  Inc.  (Energetix),  for 
approval  of  the  Federal  Energy 
Regulatory  Commission  (Commission). 
RG&E  states  that  the  purpose  of  the 
proposed  revisions  to  its  tariff  and  the 
Service  Agreement  is  to  permit  RG&E  to 
engage  in  energy  and/or  capacity 
transactions  with  Energetix,  in  a  manner 
consistent  with  the  precedent  of  the 
Commission. 

Comment  date:  July  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Carolina  Power  &  Light  Company  ^^  ^^^^^  p^^^^.^  ^^^^^  Company 


[Docket  No.  ER98-3380-000I 

Take  notice  that  on  Jime  16, 1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  fiUng  an  un- 
executed Service  Agreement  between 
CP&L  and  ConAgra  Energy  Services,  Inc. 
Service  to  the  eligible  buyer  will  be  in 
accordance  with  the  terms  and 
conditions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4, 
for  sales  of  capacity  and  energy  at 
market-based  rates. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  UtiUties  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  July  6, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Energetix,  Inc. 

(Docket  No.  ER98-3381-000I 

Take  notice  that  on  June  16, 1998, 
Energetix,  Inc.  (Energetix).  submitted  an 
Application  for  amendment  to  its 
Market-Based  Rate  Tariff.  FERC  Electric 
Rate  Schedule  No.  1,  and  the  Corporate 
Policies  and  Guidelines  for  Transactions 
Between  Energetix  and  Rochester  Gas 
and  Electric  Corporation  (RG&E). 
Energetix  states  that  the  purpose  of 
these  proposed  revisions  is  to  permit 
Energetix  to  engage  in  energy  and/or 
capacity  transactions  with  its  affiliate. 
RG&E,  in  a  maimer  consistent  with  the 
precedent  of  the  Federal  Energy 
Regulatory  Commission. 

Comment  date:  July  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  No.  ER98-3383-O00I 

Take  notice  that  on  June  16.  1998. 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  PG&E  Energy  Trading- 
Power.  L.P. 

Main  Public  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  so  that  the  service 
agreement  can  become  effective  on  May 
29. 1998. 

Comment  date:  July  6, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Boston  Edison  Company 

(Docket  No.  ER98-3384-O00I 

Take  notice  that  on  June  16.  1998. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  (a)  a  firm 
point-to-point  transmission  service 
agreement  and  (b)  a  non-firm  point-to- 
point  transmission  service  agreement 
with  Merchant  Energy  Group  of  the 
Americas,  Inc.  Both  agreements  provide 
for  service  pursuant  to  Boston  Edison's 
open  access  transmission  tariff. 

Boston  Edison  requests  that  the 
service  agreements  become  effective 
August  16, 1998. 

Comment  date:  July  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IB.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER98-339»-OOOl 

Take  notice  that  on  June  16.  1998,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
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executed  service  agreements  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff!.  The  Wholesale  Market  Tariff  was 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5.  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  service  agreements  submitted 
with  this  filing  to  be  made  effective  for 
Oklahoma  Gas  &  Electric  Company  on 
April  23,  1998;  PP&L.  Inc..  on  May  19. 
1998;  Puget  Sound  Energy.  Inc.,  on  May 
4,  1998;  Southern  Company  Energy 
Marketing,  Inc..  on  May  19,  1998; 
Sempra  Energy  Trading  Corporation  on 
May  19,  1998;  and  Williams  Energy 
Services  Company  on  May  19,  1998. 

A  copy  of  the  filing  was  served  upon 
the  Parlies  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Teiuiessee, 
Virginia  and  West  Virginia. 

Comment  date:  July  6.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  FirstEnergy  System 

(Docket  No.  ER98-340O-OO0| 

Take  notice  that  on  June  16,  1998, 
FirstEnergy  System  filed  Service 
Agreements  to  provide  Firm  Point-to- 
Point  Transmission  Service  for 
Constellation  Power  Source,  Inc.. 
Commonwealth  Edison  Company. 
Entergy  Power  Marketing  Corp., 
FirstEnergy  Corp — Bulk  Power,  Illinois 
Power  Company,  Morgan  Stanley 
Capital  Group,  Inc.,  Northeast  Utilities 
Service  Company,  PECO  Energy 
Company,  Rainbow  Energy  Marketing 
Corp..  Sonat  Power  Marketing  L.P.. 
Southern  Company  Energy  Marketing 
L.P.,  Virginia  Electric  and  Power 
Company,  Williams  Energy  Services 
Co..  Amoco  Energy  Trading  Corp.. 
Engage  Energy  US.  L.P..  Nor  Am  Energy 
Services,  Inc.,  and  Wisconsin  Electric 
Power  Company,  the  Transmission 
Customers.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-O00. 

The  proposed  effective  dates  under 
these  Service  Agreements  are  May  18, 
1998,  June  1.  1998  and  June  15.  1998. 
respectively,  for  the  above  mentioned 
Service  Agreements  in  this  filing. 

Comment  date:  July  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  ER98-3407-000] 

Take  notice  that  on  June  16,  1998, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  fifing  a  Service 
Agreement  dated  May  26.  1998,  between 
KCPL  and  Entergy  Power  Marketing 
Corporation.  KCPL  proposes  an  effective 
date  of  May  27,  1998  and  requests  a 
waiver  of  the  Commission's  notice 
requirement  to  allow  the  requested 
efTective  date.  This  Agreement  provides 
for  the  rates  and  charges  for  Short-term 
Firm  Transmission  Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636-000. 

Comment  date:  July  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bencome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers. 
Acting  Secretary. 

(PR  Doc.  98-17030  Filed  6-25-98;  8:45  am] 
BtUJNO  COOE  fm-»%-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2659-011] 

PacifiCorp;  Notice  of  Intent  To  Prepare 
an  Environmental  Assessment  and 
Conduct  Public  Scoping  Meetings  and 
a  Site  Visit 

June  22,  1998. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  hydropower  application  for  a  new 
license  for  the  6-megawatt  Powerdale 


Hydroelectric  Project,  No.  2659-011. 
The  project,  owned  and  operated  by 
PacifiCorp.  is  located  on  the  Hood 
River,  near  the  towm  of  Hood  River,  in 
Hood  River  County,  Oregon. 

The  Commission  staff  intends  to 
prepare  an  Environmental  Assessment 
(EA)  for  the  project  in  accordance  with 
the  National  Environmental  Policy  Act. 
In  the  EA.  we  will  consider  reasonable 
alternatives  to  PacifiCorp  "s  proposed 
action,  and  analyze  both  site-specific 
and  cumulative  environmental  impacts 
of  the  project,  as  well  as  economic  and 
engineering  impacts. 

A  draft  EA  will  be  issued  and 
circulated  to  those  on  the  mailing  list 
for  this  project.  All  comments  filed  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EA.  The 
stafTs  conclusions  and 
recommendations  presented  in  the  final 
EA  will  then  be  presented  to  the 
Commission  to  assist  in  making  a 
licensing  decision. 

Scoping 

We  are  asking  agencies,  Indian  tribes, 
non-govemmental  organizations,  and 
individuals  to  help  us  identify  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA,  and  to  provide  us 
with  information  that  may  be  useful  in 
preparing  the  EA. 

To  help  focus  comments  on  the 
environmental  issues,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  be  mailed  to 
those  on  the  mailing  list  for  the  project. 
Those  not  on  the  mailing  list  may 
request  a  copy  of  the  scoping  document 
from  the  Project  Coordinator,  whose 
telephone  number  is  listed  below. 

Those  with  comments  or  information 
pertaining  to  this  project  should  file  it 
with  the  Commission  at  the  following 
address  by  August  24,  1998:  David  P. 
Boergers,  Acting  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

All  filings  should  clearly  show  the 
following  on  the  first  page:  Powerdale 
Hydroelectric  Project.  FERC  No.  2659- 
011. 

Intervenors  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  which  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 
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In  addition  to  asking  for  written 
comments,  we  are  holding  two  scoping 
meetings  to  solicit  any  verbal  input  and 
comments  you  may  wish  to  offer  on  the 
scope  of  the  EA.  An  agency  scoping 
meeting  will  begin  at  9:00  a.m.  on  July 
22. 1998.  at  the  Hood  River  Inn,  1108 
East  Marina  Way.  Hood  River,  OR 
97031.  A  public  scoping  meeting  will 
begin  at  7:00  p.m.  on  July  22, 1998.  at 
the  Hood  River  Inn,  1108  East  Marina 
Way,  Hood  River.  OR  97031.  The  public 
and  agencies  may  attend  either  meeting. 
There  will  also  be  a  visit  to  the  project 
site  on  July  23,  1998,  to  become  more 
familiar  with  the  project  area.  More 
information  about  these  meetings  and 
site  visit  is  available  in  the  scoping 
document. 

Any  questions  regarding  those  notice 
may  be  directed  to  Mr.  Bob  Easton, 
Project  Coordinator,  at  (202)  219-2782. 
David  P.  Boer^rs, 
Acting  Secre  ta  ry. 
(PR  Doc.  98-17033  Filed  6-25-98;  8:45  ami 

BILUNQ  OOOE  (717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  Ho.  2674— Vemwnt  Vergennes 
Hydroelectric  Pro|ect] 

Green  Mountain  Power  Corporation; 
Notice  of  Proposed  Restricted  Service 
List  for  a  Programmatic  Agreement  for 
Managing  Properties  Included  in  or 
Eligible  for  Inclusion  in  the  National 
Register  of  Historic  Places    . 

June  22. 1998. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  estabUsh  a 
Restricted  Service  List  for  a  particular 
phase  or  issue  in  a  proceeding.*  The 
Restricted  Service  List  should  contain 
the  names  of  persons  on  the  service  list 
who,  in  the  judgment  of  the  decisional 
authority  establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  staff  is  consulting 
with  the  Vermont  State  Historic 
Preservation  Officer  (hereinafter.  SHPO) 
and  the  Advisory  Council  on  Historic 
Preservation  (hereinafter.  Council) 
pursuant  to  the  Council's  regulations.  36 
CFR  Part  800,  implementing  Section  106 
of  the  National  Historic  Preservation 
Act.  as  amended.  (16  U.S.C.  Section  470 


MS  CFR  38S.2010. 


f),  to  prepare  a  Programmatic  Agreement 
for  managing  properties  included  in,  or 
eligible  for  inclusion  in,  the  National 
Register  of  Historic  Places  at  Project  No. 
2674. 

The  Programmatic  Agreement,  when 
executed  by  the  Commission,  the  SHPO, 
and  the  Council,  would  satisfy  the 
Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  license  until  the  hcense  expires 
or  is  terminated  (36  CFR  800.13le)).  The 
Commission's  responsibilities  pursuant 
to  Section  106  for  the  above  project 
would  be  fulfilled  through  the 
Programmatic  Agreement,  which  the 
Commission  proposes  to  draft  in 
consultation  with  certain  parties  listed 
below.  The  executed  Programmatic 
Agreement  would  be  incorporated  into 
any  Order  issuing  a  license. 

Green  Mountain  Power  Corporation, 
as  prospective  Licensee  for  Project  No. 
2674,  is  invited  to  participate  in 
consultations  to  develop  the 
Programmatic  Agreement  and  to  sign  as 
a  concurring  party  to  the  Programmatic 
Agreement. 

For  purposes  of  commenting  on  the 
Programmatic  Agreement,  we  propose  to 
restrict  the  service  list  for  Project  No. 
2674  as  follows: 

Don  L.  Klima.  Advisory  Council  on 
Historic  Preservation.  The  Old  Post 
Office  Building.  Suite  809, 1100 
Pennsylvania  Avenue,  NW. 
Washington,  DC  20004 
Emily  Wadhams,  State  Historic 
Preservation  Officer,  Vermont 
Division  for  Historic  Preservation. 
National  Life  Building,  Drawer  20, 
Montpelier,  VT  05620-0501 
Giovanna  Peebles.  Vermont  Division  for 
Historic  Preservation,  National  Life 
Building,  Drawer  20.  Montpelier.  VT 
05620-0501 
Craig  T.  Myotte,  Green  Mountain  Power 
Corporation.  25  Green  Mountain 
Drive.  South  BurUngton,  VT  05402 
Melvin  S.  Hawley.  City  Manager,  Qty  of 
Vergennes.  P.O.  Box  35.  Vergennes, 
VT  05491 
Jeffrey  R.  Cueto,  Vermont  Agency  of 
Natural  Resources,  103  South  Main 
Street.  Building  10  North.  Waterbury. 
VT  05671-0408 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceeding  may 
request  inclusion  on  the  Restricted 
Service  List,  or  may  request  that  a 
Restricted  Service  List  not  be 
established,  by  filing  a  motion  to  that 
effect  within  15  days  of  this  notice  date. 
An  original  and  8  copies  of  any  such 
motion  must  be  filed  with  the  Secretary 
of  the  Commission  (888  First  Street,  NE, 
Washington,  D.C.  20426)  and  must  be 


served  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  Restricted 
Service  List  will  be  effective  at  the  end 
of  the  15  day  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-17034  Filed  6-25-98;  8:45  am] 

BIUJNQ  COOE  (717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6493-2] 

Envlronnrwntal  Impact  Statements  and 
Regulations;  AvailaMlity  of  EPA 
Comnf)ent8 

Availability  of  EPA  conmients 
prepared  June  08,  1998  Through  June 
12,  1998  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  AT 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1998  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-FHW-E50290-NC  Rating 
E02,  Mid-Currituck  Sound  Bridge, 
between  U.S.  158  on  the  Currituck 
County  Mainland  and  end  at  NC  12  on 
the  Currituck  Outer  Banks.  US  Coast 
Guard  Bridge  Permit  and  COE  Section 
404  Permit,  Currituck  County,  NC. 

Summary:  EPA  expressed 
environmental  objections  due  to 
degraded  water  quality,  lost  of 
submerged  aquatic  vegetation  and  the 
projects  impact  on  efforts  improve 
fishery  resources.  EPA  requested  that 
these  and  other  issues  be  clarified  and 
other  less  damaging  alternative  be  fully 

&SS6SSOU. 

ERP  No.  D-FHW-K40231-AZ  Rating 
LO.  ed  Mountain  Freeway  (Loop  202) 
Construction  and  Operation,  between 
AR  87  (County  Club  Drive)  and  US-60 
(Superstition  Freeway).  Funding, 
NPDES  Permit  and  COE  Section  404 
Permit,  City  of  Mesa,  Maricopa  County, 
AZ. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  FHWA's  Red 
Mountain  Freeway  (Loop)  202  project. 

Final  EISs 

ERP  No.  F-AFS-K65200-CA  San  Juan 
Fuels  and  Wildlife  Project, 
Implementation,  Tahoe  National  Forest, 
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Nevada  City  Ranger  District,  Nevada 
County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERF  No.  F-URC-J39024-UT  Prove 
River  Restoration  Project  (PRRP). 
Riverine  Habitat  Restoration, 
Reconstruction  and  Realignment  of  the 
existing  Prove  River  Channel  and 
Floodplain  System  between  Jordanell 
Dam  and  Deer  River  Reservoir,  Wasatch 
County,  UT. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  ncessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-USA-C11014-NY  Seneca 
Army  Depot  Activity  Disposal  and 
Reuse,  Implementation,  Seneca  County 
and  the  City  of  Geneva,  Ontario  County, 
NY. 

Summary:  EPA  commented  that 
provided  that  more  effective  wetlands 
mitigation  measures  are  developed  and 
incorporated  into  the  ROD,  the 
proposed  project  should  not  result  in 
significant  adverse  environmental 
impacts. 

Dated:  )une  23, 1998. 
William  D.  Dickenon. 

Director,  NEPA  Compliance  Division  Office 

of  Federal  Activities. 

[FR  Doc.  98-17111  Filed  6-25-98;  8:45  am] 

BILUNQ  OOOC  WIO  W  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6493-11 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements  Filed  June  15,  1998 
Through  June  19. 1998  Piirsuant  to  40 
CFR  1506.9. 

EIS  No.  980236,  HNAL  EIS,  FHW,  NC. 
US  64  Bypass  Transportation 
Improvements  Project,  from  1—440  to 
US  64  west  of  Wendell  and  Eastern 
Wake  Expressway  from  existing  US  64 
to  NC-1007  (Poole  Road),  Funding 
and  COE  Section  404  Permit,  Wake 
County,  NC.  Due:  July  27,  1998, 
Contact:  Tom  Kendig  (919)  733-7842. 

EIS  No.  980237,  DRAFT  EIS,  FHW.  IL, 
Fox  River  Bridge  Crossings,  To 
Construct  up  to  Five-Bridges  across 
the  Fox  River,  NPDES  Permit,  COE 
Section  10  and  404  Permits,  Kane 
County.  IL,  Due:  August  10.  1998, 
Contact:  Ronald  C.  Marshall  (217) 
492-4600. 


EIS  No.  980238.  FINAL  EIS,  BLM,  AZ, 
Yamell  Gold  Mining  Project, 
Construction  and  Operation  on  Open- 
pit  Gold  Mine  and  Ore  Processing 
Facility,  Yavapai  County,  AZ,  Due: 
July  27,  1998,  Contact:  Ms.  Shela 
McFarlin  (602)  417-9568. 

EIS  No.  980239,  DRAFT  EIS.  BLM.  AZ. 
Yamell  Gold  Mining  Project. 
Construction  and  Operation  an  Open- 
pit  Gold  Mine  and  Ore  Processing 
Facility.  Yavapai  County,  AZ,  Due: 
August  25,  1998,  Contact:  Connie 
Stone  (602) 580-5517. 

EIS  No.  980240,  DRAFT  EIS.  NFS.  AK. 
Sitka  National  Historical  Park, 
General  Management  Plan, 
Implementation,  City  and  Borough  of 
Sitka,  AK,  Due:  August  26, 1998, 
Contact:  Gary  Carthier  (907)  747- 
6281. 

EIS  No.  980241,  DRAFT  SUPPLEMENT, 
NOAA,  Atlantic  Sea  Scallop, 
Placopecten  Magellanicus,  (Gmelin), 
Fishery  Management  Plan  (FMP), 
Updated  and  Additional  Information, 
Amendment  No.  7,  Due:  August  10, 
1998,  Contact:  Andrew  Rosenberg 
(978) 281-9300. 

eS  NO.  980242,  DRAFT  EIS,  NOA.  ME, 
Atlantic  Herring  (Clup>ea  harengus 
harengus)  Fishery  Management  Plan 
(FMP),  Management  Measures, 
Exclusive  Ecosystem  Zone  (EEZ),  Gulf 
of  Maine,  George  Bank,  ME,  Due: 
August  10,  1998,  Contact:  Andrew 
Rosenberg  (978)  281-9300. 

EIS  No.  980243,  DRAFT  EIS.  AFS.  WA. 
Sand  Ecosystem  Restoration  Project, 
Implementation,  Wenatchee  National 
Forest,  Leavenworth  Range  District, 
Chelan  County,  WA,  Due:  August  10, 
1998,  Contact:  Bob  Stoehr  (509)  548- 
6977. 

EIS  No.  980244,  DRAFT  SUPPLEMENT. 
FRC,  AL,  North  Alabama  Pipeline 
Facilities,  Additional  Information,  To 
Amended  Natural  Gas  Pipeline, 
Construction  and  Operation,  COE 
Section  10  and  404  Permits,  Right-of- 
Way  and  NPDES  Permits,  Morgan. 
Limestone  and  Madison,  AL,  Due: 
August  10, 1998.  Contact:  Paul  McKee 
(202) 208-1088. 

EIS  No.  980245.  FINAL  EIS.  FRC,  ME. 
Maritimes  Phase  11  Project,  Construct 
and  Operate  on  Interstate  Natural  Gas 
Pipeline,  COE  Section  10  and  404 
Permits,  Endangered  Species  Act 
(ESA)  and  NPDE's  permits,  US 
Canada  border  at  Woodland 
(Burleyville)  Maine  and  Westbrook 
Maine,  Due:  July  27, 1998,  Contact: 
Paul  McKee  (202)  208-1088. 

Amended  Notices 

EIS  No.  980176,  DRAPT  EIS.  FHW.  MD, 
US-301  Transportation  Study. 
Improvements,  from  US-301  North  of 


US-301/MD-5  Interchange  at  T.B.  to 
US  50  in  Bowie,  Northern  Corridor 
Tier  I.  Prince  George's  County,  MD, 
Due:  July  15,  1998,  Contact:  George 
Frick  (410)  962-4440.  Published  FR 
05-15-98 — Review  Period  extended. 

Dated:  June  23, 1998. 
William  D.  Dicksreon, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc.  98-17112  Filed  6-25-98;  8:45  am] 
BILUNQ  cooE  aeao-ao-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6116-2] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Reinvention  Criteria  Committee; 
Environmental  Information  and  Public 
Access  Committee;  Environmental 
Capital  Markets  Committee;  Public 
Meeting 

AQBiICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  P.L.  92-463,  EPA  gives 
notice  of  a  meeting  of  the  following 
committees  of  the  National  Advisory 
Council  for  Environmental  PoUcy  and 
Technology  (NACEPT)  which  provides 
advice  and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues. 

The  Reinvention  Criteria  Committee 
(RCC)  has  been  asked  to  help  the 
Agency  understand  how  incentives  can 
be  used  most  successfully  to  inspire 
firms,  companies,  communities,  and 
individuals  to  go  beyond  mere 
compliance  with  existing  regulations 
and  to  begin  the  process  of  addressing 
outstanding  environmental  problems.  In 
particular,  the  committee  will  focus  on 
the  following  questions: 
— What  opportunities  exist  for  EPA  to 
use  incentives  to  promote 
environmental  stewardship  in 
industry?  In  local  communities?  In 
the  general  pubHc? 
— How  can  EPA  evaluate  the 
eff^Bctiveness  of  incentives  to 
encourage  environmental  stewardship 
that  leads  to  improved  environmental 
results?  How  can  EPA  measure  the 
impact  that  incentives  have  on  public 
confidence?  What  criteria  should  be 
used  to  decide  whether  the  use  of 
incentives  is  appropriate? 
— How  can  the  concept  of  performance 
ladders  be  used  to  tailor  incentives 
most  effectively? 
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The  Environmental  Information  and 
Public  Access  Committee  (EIPAC)  will 
discuss  issues  relating  to  the  newly 
created  Center  for  Environmental  and 
Information  Statistics;  workgroups  will 
discuss  data  quality,  public  access  aod 
use,  and  intergovernmental  relations 
needed  for  the  Center. 

The  Environmental  Capital  Markets 
Committee  (ECM)  will  provide 
stakeholder  inputs  on  the  potential 
utility  of  using  Environmental 
Management  Systems  as  an  investment 
service.  The  ultimate  goal  of  the 
committee  is  to  identify  concrete  actions 
EPA  can  take,  on  its  own  or  in 
cooperation  with  other  Federal  and 
State  agencies,  to  help  the  financial 
services  industry  incorporate 
environmental  information  into  its 
decision-making  process. 

These  meetings  are  being  held  to 
provide  the  EPA  with  perspectives  from 
representatives  of  state,  local,  and  tribal 
governments,  environmental,  business, 
and  financial  organizations,  academia, 
industry,  and  NGOs. 

DATES:  The  RCC  and  EIPAC  will  hold  a 
two-day  pubhc  meeting  at  the  Embassy 
Suites  Hotel,  1250  22nd  Street,  NW, 
Washington,  D.C.  20037,  on  Tuesday, 
July  7,  and  Wednesday,  July  8, 1998 
from  8:30  am  to  5:00  pm. 

The  ECM  will  hold  a  one-day  public 
meeting  at  the  same  location  on 
Wednesday,  July  8, 1998  from  8:00  am 
to  5:00  pm. 

ADDRESSES:  Materials  or  written 
comments  may  be  transmitted  to  the 
committees  through  Gwendolyn  Whitt, 
Designated  Federal  Officer,  NACEPT, 
U.S.  EPA.  Office  of  Cooperative 
Enviroiunental  Management  (1601F), 
401  M  Street,  SW,  Washington,  D.C. 
20460.  There  will  also  be  an 
opportunity  for  the  public  to  make 
comments  directly  to  the  committees 
during  the  first  day  of  the  meetings. 
Requests  to  make  public  comments 
must  be  submitted  no  later  than  June  30, 
1998  to  Gwendolyn  Whitt,  at  the 
address  above  or  faxed  to  (202)  260- 
6882. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Whitt,  Designated  Federal 
Officer,  NACEPT,  at  (202)  260-9484. 

Dated:  June  16.  1998. 
Gwendolyn  Whitt. 
Designated  Federal  Officer. 
(FR  Doc.  98-16944  Filed  6-25-98:  8:45  am] 
BILUr4G  CODE  S560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6117-71 

National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
Title  VI  Implementation  Advisory 
Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  (EPA)  now  gives  notification  of 
a  meeting  of  the  Title  VI 
Implementation  Advisory  Committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT). 

Title  VI  of  the  Civil  Rights  Act  of  1964 
prohibits  recipients  of  federal  financial 
assistance  from  discriminating  on  the 
basis  of  race,  color,  or  national  origin  in 
their  programs  or  activities. 

The  purpose  of  the  Title  VI 
Implementation  Advisory  Committee  is 
to  advise  the  Administrator  and  Deputy 
Administrator  of  EPA  on  techniques 
that  may  be  used  by  EPA  funding 
recipients  to  operate  environmental 
permitting  programs  in  compliance  with 
Title  VI.  The  Title  VI  Implementation 
fidvisory  Committee  is  one  of  several 
standing  committees  of  NACEPT. 

The  Committee  consists  of  23 
independent  representatives  drawn 
from  among  state  and  local 
governments,  industry,  the  academic 
community,  tribal  and  indigenous 
interests,  and  grassroots  environmental 
and  other  non-govenunental 
organizations. 

DATES:  The  Committee  will  meet  on  July 
27,  1998  from  1:30  p.m.  to  8:30  p.m.  and 
July  28,  1998  from  8:30  a.m.  to  6:30  p.m. 
The  public  comment  session  will  be 
held  on  July  27  frtim  6:30  p.m.  to  8:30 
p.m. 

Members  of  the  public  who  wish  to 
make  brief  oral  presentations  should 
contact  Jannell  Young  at  (202)  260-1888 
by  July  21,  1998  to  reserve  time  during 
the  public  comment  session.  The 
Committee  is  particularly  interested  in 
receiving  public  comments  on  how  a 
state  permitting  agency  can  effectively 
identify  and  address  Title  VI  concerns 
early  in  the  permitting  process. 
Individuals  or  groups  making 
presentations  will  be  limited  to  a  total 
time  of  five  minutes.  Those  who  have, 
not  reserved  time  in  advance  may  make 
comments  during  the  public  comment 
session  as  time  allows. 
ADDRESSES:  The  Penn  Tower  Hotel, 
Civic  Center  Boulevard  at  34th  Street, 


Philadelphia.  Pennsylvania.  The 
meeting  is  open  to  the  public.  However, 
seating  will  be  limited  and  available  on 
a  first-come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Kenyon,  Designated  Federal 
Officer,  U.S.  EPA,  Office  of  Cooperative 
Envirorunental  Management,  telephone 
(202) 260-8169. 

Dated:  June  24.  1998. 
Gregory  Kenyon, 

Designated  Federal  Officer.  NACEPT  Title  VI 
Implementation  Advisory  Committee. 
[FR  Doc.  98-17284  Filed  6-25-98;  8:45  am] 

BILUNG  COOE  6$60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-611fr-7] 

Proposed  42  U.S.C.  Section  122(b)  De 
Minimis  Settlement;  MIG/DeWane 
Landfill,  Belvidere,  IL 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  section  122(g)  de 
minimis  settlement. 

SUMMARY:  This  document  is  provided 
pursuant  to  section  122(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  et  seq.  and  section  7003(d) 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6901- 
6992k.  U.S.  EPA  proposes  settlement  of 
a  claim  under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA).  42 
U.S.C.  9601  et  seq.  with  Gimite 
Corporation  for  past  costs  and  costs  that 
will  be  incurred  during  removal  and 
remedial  activities  at  the  MIG/DeWane 
Landfill  Site  in  Belvidere.  Illinois. 
Respondent  Gunite  Corporation,  a  de 
minimis  potentially  responsible  party, 
has  agreed  to  pay  a  total  of  $30,476.00. 
The  money  will  be  used  to  reimburse 
the  U.S.  EPA  for  past  costs  and 
oversight  costs  that  will  be  incurred 
during  actions  taken  at  the  site.  The 
proposed  action  is  being  taken  to  settle 
all  hability  related  to  the  MIG/DeWane 
Landfill  Site  for  this  Respondent  under 
sections  106  and  107(a)  of  CERCLA  and 
section  7003  of  RCRA. 
DATES:  Cornments  on  this  proposed 
settlement  must  be  submitted  to  U.S. 
EPA  on  or  before  July  27,  1998. 
ADDRESSES:  Comments  on  the  proposed 
settlement  should  be  addressed  to  Diana 
Embil,  (C-14J),  Assistant  Regional 
Coimsel.  U.S.  Environmental  Protection 
Agency,  77  West  Boulevard,  Chicago, 
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Illinois  60604-3590.  (312)  886-7889. 
Comments  should  refer  to:  In  the  Matter 
of:  MIG/DeWane  Landfill 
Administrative  Order  on  Consent. 
Please  submit  an  original  and  three 
copies  of  any  comments,  if  possible. 

A  copy  of  the  proposed  settlement  is 
available  at  the  following  address  for 
review:  U.S.  Environmental  Protection 
Agency.  Region  V,  Office  of  Superfund. 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590.  Please  telephone 
Diana  Embil,  at  (312)  886-7889.  before 
visiting  the  Region  V  Office. 
PUBLIC  MEETING:  A  public  meeting  in  the 
affected  area  may  be  held  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Embil,  (C-14J),  Assistant  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  77  West  Boulevard,  Chicago, 
Illinois  60604-3590,  (312)  886-7889. 
SUPPLEMENTARY  INFORMATION:  From  1969 
to  1988,  the  MIG/DeWane  Landfill 
received  industrial  and  solid  wastes, 
some  of  which  contained  hazardous 
substances.  On  August  30,  1990,  U.S. 
EPA  placed  the  Landfill  on  the  National 
Priorities  List.  On  March  29, 1991.  U.S. 
EPA  issued  an  administrative  consent 
order  concerning  various  responsible 
parties  for  a  removal  action  at  the  Site. 
On  May  15, 1995,  U.S.  EPA  reached  a 
de  minimis  settlement  with  other 
responsible  parties.  Gunite  Corporation 
was  not  a  signatory  to  either  agreement. 

Gunite  Corporation  is  a  potentially 
responsible  party  that  may  have 
arranged  for  the  disposal  of  hazardous 
substances  at  the  MIG/DeWane  Landfill 
Site.  Gunite  Corporation's  share  of  the 
waste  delivered  to  the  site  is  believed 
not  to  exceed  0.05%  of  the  total  waste 
delivered  to  the  site. 

Pursuant  to  section  122(i)  of  CERCLA, 
the  30-day  period  for  comments  on  the 
proposed  settlement  with  this 
Respondent  begins  on  the  date  of 
publication  of  today's  notice. 
William  E.  Muno, 
Director.  Superfund  Division. 
jFR  Doc.  98-16945  Filed  &-25-98;  8:45  am) 

BtLUNO  CODE  •560-S<M« 


ENVRIONMENTAL  PROTECTION 
AGENCY 

[FRL-6117-1] 

Characterization  of  Municipal  Solid 
Waste  in  the  United  States:  1997 
Update 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  recent  years,  commimity 
officials  and  the  general  public  have 


increased  their  attention  to  the  waste 
generated  by  households,  institutions, 
and  commercial  businesses.  They  have 
used  information  about  municipal  solid 
waste  (MSW)  to  plan  for  programs  to 
reduce  and  recycle  this  waste  and  to  . 
properly  dispose  of  the  remainder.  The 
"Characterization  of  Municipal  Solid 
Waste  in  the  United  States"  report  was 
first  prepared  by  EPA  in  1986  in  order 
to  determine  the  amounts  of  waste 
generated,  recovered,  and  discarded  in 
the  nation,  and  to  project  amounts  of 
waste  which  will  be  managed  in  the 
future.  The  report  has  been  updated  six 
times  since  its  initial  publication  in 
1986.  Planners  nation-wide  use  this 
special  study  to  estimate  the  amoimt 
and  types  of  MSW  that  may  be 
generated  in  their  communities,  and 
thus  are  able  to  plan  more  effectively  for 
the  management  of  the  wastes 
generated,  recovered,  and/or  discarded. 

The  Characterization  of  Municipal 
Solid  Waste  in  the  United  States:  1997 
Update  report  is  now  available.  The 
1997  Update  is  similar  to  the  1996 
Update,  but  it  contains  updated 
information  on  the  types  and  amounts 
of  municipal  solid  waste  generated, 
recovered,  and  discarded  in  the  United 
States  through  1996.  Some  new 
informational  categories  are  also 
included  in  the  1997  Update.  These 
include  an  expanded  discussion  of  the 
markets  for  recovered  recyclable 
materials. 

Finally,  due  to  sustained  interest  in 
tracking  national  generation,  recovery, 
and  discard  rates  for  MSW,  EPA  plans 
to  continue  providing  annual  updates  of 
this  Report  as  a  service  to  its 
stakeholders  fi-om  State  and  local 
governments,  industry,  environmental 
groups,  and  the  public. 

DATES:  June  26,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  paper  copy  of  Characterization  of 
Municipal  Solid  Waste  in  the  United 
States:  1997  Update  (EPA  Publication 
Number  EPA530-98-R-007)  or  the 
Report's  Executive  Summary  (EPA 
Publication  Number  EPA530-S-98-007) 
may  be  obtained  by  calling  the  RCRA 
Hotline  at  1-800-424-9346.  The  Report 
is  also  available  in  electronic  format  on 
the  Internet  System  through  the  EPA 
Public  Access  Server  at  www.epa.gov. 

Dated:  May  5, 1998. 
Elizabeth  A.  Cotswortfa, 

Acting  Director,  Office  of  Solid  Waste. 

[FR  Doc.  98-17123  Filed  6-2S-98:  8:45  am] 

BILUNQ  COOE  6860  50  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6114-7] 

Massachusetts  Marine  Sanitation 
Device  Standard;  Receipt  of  Petition 

Notice  is  hereby  given  that  a  petition 
has  been  received  from  the  State  of 
Massachusetts  requesting  a 
determination  of  the  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency,  pursuant  to  section 
312(f)(3)  of  Public  Uw  92-500  as 
amended  by  Public  Law  95-2 17- and 
Public  Law  100-4,  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
the  coastal  regions  of  the  tov^n  of 
Harwich,  State  of  Massachusetts,  to 
qualify  as  a  "No  Discharge  Area"  (NDA). 
"The  areas  covered  under  this  petition 
include  the  major  harbors  and 
contiguous  beaches  between  and 
including  Allen  ,  Wychmere  and 
Saquatucket  harbors  and  to  the  Herring 
River.  The  latitudes  and  longitude 
defining  the  boimdaries  are  Town  line 
of  Dennis  70''07'03".  41''39'16",  Herring 
River  70''06'33",  41'40'08",  Aliens 
Harbor  70»05'22",  41''40'04",  Wychmere 
Harbor  70''03'56".  41*40'04", 
Saquatucket  Harbor  70''03'31", 
41"40'09",  Town  line  of  Chatham 
70"02'17",  41'39'58",  and  the  water 
boimdaries  are  70*02'55",  41"'39'52",— 
70"04'38",  41'39'46",— 70''06'00", 
41''39'35". 

The  State  of  Massachusetts  has 
certified  that  there  are  two  facilities  to 
service  the  town  of  Harwich.  A 
stationary  shore  side  pump-out  facility 
at  the  Saquatucket  Municipal  Marina 
has  a  60  gallon  per  cycle  capacity  with 
discharge  to  a  2,500  gallon  tight  tank. 
This  facility  provides  access  for  vessels 
with  6  feet  draft  at  mean  low  water.  This 
facility  is  available  daily  from  May  1st 
through  November  15th,  weather 
permitting  and  open  during  daylight 
hours.  Harbormaster  personnel  will  be 
available  to  demonstrate  the  self-service 
system  Tuesday  through  Sunday,  from  9 
a.m,  to  3  p.m.  The  Harwich 
Harbormaster's  office  number  is  (508) 
430-7532.  The  second  facility  is  a 
pump-out  boat  typically  docked  at 
Saquatucket  Municipal  Marina,  unless 
the  private  marinas  request  it  for  a  short 
period  of  time.  This  pump-out  boat  will 
come  to  individual  boats  by 
appointment,  which  can  be  made  by 
calling  the  Harwich  Harbormaster  on 
channel  VHF  68  or  calling  the  office  at 
(508)  430-7532.  The  pump-out  boat  will 
be  available  May  1st  through  November 
15th  .  and  service  is  normally  available 
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Tuesday  through  Sunday,  9  a.m  to  3 
p.m.,  weather  permitting. 

In  addition  to  these  pump-out 
facilities,  there  is  a  town  comfort  station 
located  on  the  Allen  harbor  town  boat 
ramp  parking  area,  and  the  Saquatucket 
Municipal  Marina  has  on-shore 
bathroom  and  shower  facilities  available 
24  hours  a  day.  There  are  also  private 
facilities  at  the  Allen  Harbor  Yacht 
Club. 

The  waste  from  stationary  shore  side 
pump-out  facility  at  the  Saquatucket 
Municipal  Marina  and  the  pump-out 
boat  is  collected  and  stored  in  a 
Department  of  Environmental  Protection 
approved,  2,500  gallon  tigh  tank.  This 
tank  is  fitted  with  alarms  that  activate 
in  time  to  ensure  waste  removal  long 
before  the  capacity  is  reached.  The  town 
of  Harwich  has  an  annual  agreement 
with  a  licensed  waste  hauler  to  pump- 
out,  on  demand  by  the  Hartx)rmaster, 
and  then  transport  the  septage  to  the 
Town  of  Yarmouth's  Sewage  Treatment 
Facility.  The  Town  Harwich  has  a 
contract  with  the  Town  of  Yarmouth  for 
the  use  of  the  Yarmouth- Dermis  Septage 
Treatment  FaciUty. 

There  are  approximately  753  boats 
either  moored  or  docked  within  Herring 
Creek,  Aliens  Hartwr,  Wychmere  Harbor 
and  Saquatucket  Hartx>r  and  are 
primarily  "parking  lot"  harbors  where 
the  majority  of  boats  are  under  27  feet. 
Of  these  735  boats  there  are  35 
commercial  fishing  vessels,  and  an 
estimated  transient  population  of  68 
vessels. 

The  resources  of  the  Herring  Creek. 
Aliens  Harbor,  Wychmere  Hartwr  and 
Saquatucket  Hartrar  are  recreational  and 
commercial.  Wychmere  Harbor  is  used 
by  both  recreational  and  commercial 
shell  fishermen  for  the  harvest  of 
quahogs,  clams,  oysters,  and  bay 
scallops.  Saquatucket  Hartrar  is  also 
used  by  both  recreational  and 
commercial  shell  fishermen  for  the 
harvest  of  quahogs,  clams,  oysters  and  is 
the  site  of  the  Town's  commercial 
aquaculture  operations.  The  beaches  are 
located  on  the  contiguous  boundary 
with  Nantucket  Sound. 

Comments  and  reviews  regarding  this 
request  for  action  may  be  filed  on  or 
before  July  27,  1998.  Such 
communications,  or  requests  for 
information  or  a  copy  of  the  applicant's 
petition,  should  be  addressed  to  Ann 
Rodney.  U.S.  Environmental  Protection 
Agency — New  England  Region.  Water 
Quality  Unit  (CWQ),  JFK  Federal 
Building,  Boston,  MA  02203. 
Telephone:  617-565-4885.  E-Mail: 
RODNEY.ANN®EP  AMAIL.EPA.GOV. 


Dated;  June  17,  1998. 
John  P.  DeVillan, 
Regional  Administrator,  Repon  I. 
(FR  Doc.  98-16799  Filed  6-25-98;  8:45  ami 
BMXMQCOOC  «6«0-«>-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-611ft-a] 

National  Pollutant  Discharge 
Elimination  System  (NPOES)  General 
Permits  for  Discharges  From 
Concentrated  Animal  Feeding 
Operations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  reissuance  of 
NPDES  general  permits. 

SUMMARY:  Proposed  reissuance  of 
NPDES  general  permits  for  discharges 
from  concentrated  animal  feeding 
operaUons  (CAFOs)  in  (1)  EPA  Region  6 
States  of  New  Mexico  (NMG800000). 
Oklahoma  (OKG800000).  and  Texas 
(TXG800000),  (2)  all  Indian  Country 
Lands  in  Oklahoma,  Texas,  and  New 
Mexico  without  certification  authority; 
and  (3)  the  following  Indian  Pueblos  in 
New  Mexico  that  have  certification 
authority:  Pueblo  of  Isleta,  Pueblo  of 
Nambe,  Pueblo  of  Picuris,  Pueblo  of 
Pojoaque,  Pueblo  of  Sandia.  Pueblo  of 
San  Juan,  Pueblo  of  Santa  Clara,  and 
Pueblo  of  Tesuque. 

Also  proposed  in  this  action  are 
watershed-specific  NPDES  general 
permits  for  CAFOs  located  in 
watersheds  that  have  been  impaired  by 
CAFO-related  activities  in  EPA  Region  6 
States  of  (1)  New  Mexico  (NN4G81000G), 
Oklahoma  (OKG810000).  and  Texas 
(TXG8 10000);  (2)  all  Indian  Country 
lands  in  Oklahoma,  Texas,  and  New 
Mexico  without  certification  authority; 
and  (3)  the  following  Indian  Pueblos  in 
New  Mexico  that  have  certification 
authority:  Pueblo  of  Isleta,  Pueblo  of 
Nambe,  Pueblo  of  Picuris,  Pueblo  of 
Pojoaque,  Pueblo  of  Sandia.  F^ieblo  of 
San  Juan,  Pueblo  of  Santa  Clara,  and 
Pueblo  of  Tesuque. 

EPA  Region  6  today  proposes  to  (1) 
reissue  NPDES  general  permits 
authorizing  limited  discharges  from 
CAFOs  in  New  Mexico,  Oklahoma,  and 
Texas;  and  (2)  issue  new  NPDES  general 
permits  for  all  CAFOs  within  these 
States  that  are  located  in  watersheds 
impaired  by  CAFO-related  activities. 
The  permits"  requirements  are  based  on 
NPDES  regulations  (40  CFR  Parts  122 
and  412).  As  proposed,  the  general 
permits  prohibit  discharges  of  process 
wastewater  pollutants  from  CAFOs  to 
waters  of  the  United  States  except 


during  catastrophic  or  chronic  rainfall 
events.  When  effective,  these  permits 
will  replace  the  general  permits 
published  at  58  FR  7610  (February  8. 
1993).  The  requirements  of  the 
watershed-specific  permits  are  designed 
to  protect  nutrient-impaired  watersheds 
against  further  degradation  and  nutrient 
pollution  resulting  from  CAFO-related 
activities,  such  as  manure  and 
wastewater  land  application  activities 
and  oHsite  land  disposal  of  manure  at 
rates  that  exceed  crop  agronomic 
requirements. 

DATES:  Written  comments  on  this 
proposal  may  be  submitted  to  EPA 
Region  6  until  August  25,  1998. 
ADDRESSES:  Comments  to  EPA  should 
be  mailed  to  Ms.  Wilma  Turner  (6WQ- 
CA),  EPA  Region  6,  1445  Ross  Avenue, 
Dallas.  Texas  75202-2733.  The  public 
record  is  located  at  the  EPA  Region  6 
office,  and  is  available  upon  request. 
Requests  for  copies  of  the  public  record 
should  be  addressed  to  Ms.  Wilma 
Turner  at  the  address  provided  above.  A 
reasonable  fee  may  be  charged  for 
copying 

FOR  FURTICR  INFORMATKSN  CONTACT:  For 
further  information  on  the  proposed 
draft  permits  or  to  request  for  a 
complete  copy  of  the  entire  fact  sheet 
and  draft  general  permits,  contact  Ms. 
Wilma  Turner  at  the  address  provided 
above  or  by  telephone  at  (214)  665- 
7513.  Also,  the  draft  permits  and  the 
fact  sheet  can  be  obtained  from  the 
Internet  at  the  following  website 
address:  www.epa.gov/region6/6wq/ 
npdes/pub  licnotice.htm. 
SUPP1.EMENTARY  INFORMATKJN: 


Public  Hearings 

Informal  Public  Meetings  and  formal 
Public  Hearings  will  be  held  in  New 
Mexico,  Oklahoma,  and  Texas  to 
provide  information  on  the  draft  permit 
conditions  and  to  allow  for  public 
comment  on  the  draft  permits.  Informal 
public  meetings  with  question  and 
answer  sessions  are  scheduled,  prior  to 
each  of  the  formal  Public  Hearings,  to 
allow  the  public  to  make  informal 
statements  and  comments  before  the 
formal  Pubhc  Hearing  sessions  begin. 
The  schedule  for  informal  meetings  and 
formal  pubUc  hearings  are  as  follows: 

Monday  August  3.  1998:  Informal 
Public  Meeting  with  question  and 
answer  session  from  9:00  a.m.  to  11:00 
a.m.,  followed  by  a  formal  Public 
Hearing  from  1:30  p.m.  to  4:30  p.m..  in 
the  Oklahoma/Texas  Rooms  on  the  12th 
floor  of  the  EPA  office.  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 

Thursday  August  13,  199fl.  Informal 
Public  Meeting  with  question  and 
answer  session  from  3:00  p.m.  to  5:00 
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p.m.,  followed  by  a  formal  Public 
Hearing  from  7:00  p.m.  to  10:00  p.m.,  in 
the  Cherokee  Room  of  the  Clarion  Hotel 
and  Conference  Center,  4345  N.  Lincoln 
Blvd.,  Oklahoma  City,  OK  73105. 

Thursday  August  20,  1998:  Infonnal 
Public  Meeting  with  question  and 
answer  session  from  3:00  p.m.  to  5:00 
p.m.,  followed  by  a  fonnal  Public 
Hearing  from  7:00  p.m.  to  10:00  p.m.,  in 
the  Corbett  Center  Auditorium,  Corbett 
Center  Student  Union,  New  Mexico 
State  University  Campus,  South  Jordan 
Street,  P.O.  Box  30004,  Las  Cruces.  New 
Mexico  88003. 
Infonnation  in  this  Notice  is  organized  as 

follows: 
I.  General  Statutory  and  Regulatory 

Background 
n.  Permit  Coverage 
in.  Permit  Conditions 
rv.  Best  Management  Practices 

V.  Discharge  Monitoring  and  Reporting 

Requirements 

VI.  Pollution  Prevention  Plan  Requirements 
Vn.  Other  Permit  Requirements 

Vni.  Economic  Impact 
DC.  Compliance  With  Other  Federal 
Regulations 

L  General  Statutory  and  Regulatory 
Background 

Section  301(a)  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1311(a),  prohibits  the 
discharge  of  pollutants  to  waters  of  the 
United  States  in  the  absence  of 
authorizing  permits,  including  NPDES 
permits.  CWA  402,  33  USC  1342. 
authorizes  EPA  (or  EPA-approved 
states)  to  issue  NPDES  permits  allowing 
such  discharges  on  condition  they  will 
comply  with  requirements 
implementing  CWA  sections  301,  304, 
and  401  (33  U.S.C.  1311,  1314  and 
1341).  Among  those  requirements  are 
effluent  limitations  reflecting  levels  of 
technological  capabiUty,  water  quality 
standards,  and  other  more  stringent 
requirements  states  may  adopt  under 
CWA  510,  33  U.S.C.  1370.  ViolaUon  of 
a  condition  contained  in  an  NPDES 
permit,  whether  an  individual  or 
general  permit,  is  a  violation  of  the  Act 
and  subjects  the  owner  or  operator  of 
the  permitted  facility  to  the  penalties 
specified  in  section  309  of  the  Act. 

Most  NPDES  permits  EPA  issues  are 
individual  permits;  i.e.,  they  apply  only 
to  one  facility  and  authorize  discharges 
of  pollutants  only  from  that  faciUty. 
EPA  may  also  use  "general  permits"  to 
regulate  numerous  facilities  which  have 
similar  discharges  and  are  subject  to  the 
same  conditions  and  limitations  within 
a  geographic  area.  See  40  CFR  122.28; 
NRDC\.  Costle,  568  F.2d  1369  (D.C.  Cir. 
1977).  Using  general  permits  conserves 
EPA  resources  and  reduces  the 
paperwork  burden  associated  with 
obtaining  discharge  authorization  for 


the  regulated  community.  In  issiiing 
general  permits,  EPA  does  not  use  die 
procedural  rules  (40  CFR  Part  124)  it 
uses  in  individual  permitting  actions; 
instead,  it  uses  procedures  that  are  more 
commonly  associated  with  rulemaking, 
i.e.,  publication  in  the  Federal  Register. 
General  permits  are  not  rules,  however, 
and  are  subject  to  the  same  substantive 
requirements  that  apply  to  individual 
NPDES  permits,  many  of  which  are 
found  in  40  CFR  Part  122.  The  draft 
CAFO  general  permits  proposed  here 
are  general  permits. 

To  control  discharges  of 
"conventional  pollutants",  such  as  pH, 
biochemical  oxygen  demand  (BOD),  oil 
and  grease,  total  suspended  solids  (TSS) 
and  fecal  coliform,  CWA  301(b)(1)(E) 
requires  that  NPDES  permits  include 
effluent  limitations  based  on  "best 
conventional  {>ollutant  control 
technology"  (BCT).  To  regulate 
nonconventional  and  toxic  pollutants. 
CWA  section  301(b)(2)(A),  (C),  and  P) 
require  that  NPDES  permits  include 
effluent  limitations  based  on  "best 
available  technology  economically 
achievable"  (BAT),  a  standard  which 
generally  represents  the  best  performing 
existing  technology  in  an  industrial 
category  or  sub-category.  BAT  and  BCT 
effluent  limitations  may  never  be  less 
stringent  than  corresponding  effluent 
limitations  based  on  "best  practicable 
control  technology  currently  available" 
(BPT),  a  standard  generally  applicable  to 
similar  discharges  prior  to  March  31, 
1989,  under  CWA  301(b)(1)(A). 

Frequently,  EPA  adopts  nationally 
apphcable  "effluent  limitations 
guidelines"  identifying  the  BCT  and 
BAT  standards  to  which  specific 
industrial  categories  and  subcategories 
are  subject.  Until  such  guidelines  are 
published,  however,  CWA  section 
402(a)(1)  requires  that  EPA  establish 
appropriate  BCT  and  BAT  effluent 
limitations  in  its  NPDES  permitting 
actions  on  the  basis  of  its  best 
professional  judgment  (BPJ).  As  further 
explained  below,  thepermits  proposed 
here  include  some  effluent  liinitations 
based  on  effluent  limitation  guidelines 
codified  at  40  CFR  Part  412  and  some 
limitations  based  on  BPJ. 

Pursuant  to  CWA  301(b)(1)(C),  NPDES 
permits  must  include  "water  quality 
based"  effluent  limitations  if  BAT  and 
BCT  limitations  which  would  otherwise 
be  applied  are  not  stringent  enough  to 
avoid  discharges  causing  exceedances  of 
applicable  water  quality  standards 
adopted  by  states,  Indian  Tribes,  and 
sometimes  EPA.  EPA  is  proposing 
additional  requirements  for  CAFOs 
located  in  watersheds  that  have  been 
impaired  by  CAFO-related  activities  to 
prevent  further  releases  of  nutrients. 


particularly  phosphorus,  from 
impacting  these  watersheds. 

m  addition  to  effluent  limitations. 
NPDES  permits  frequently  require  that 
permittees  implement  "best 
management  practices"  (BMPs).  NPDES 
permits  may  include  BMPs  to  control 
toxic  pollutants  in  accordance  with 
CWA  304(e),  when  numeric  effluent 
limitations  are  infeasible  and/or  when 
reasonably  necessary  to  assure 
compliance  with  effluent  limitations  or 
standards  or  to  carry  out  the  purpose 
and  intent  of  CWA.  See  40  CFR 
122.44(k).  As  explained  below,  the 
proposed  CAFO  general  permits  contain 
a  number  of  BMPs. 

What  are  CAFOs?  CAFOs  are  facilities 
used  to  confine  animals,  including 
poultry,  for  meat,  milk,  or  egg 
production,  or  stabling,  in  pens  or 
houses,  where  the  animals  are  fed  or 
maintained  at  the  place  of  confinement. 
See  40  CFR  412.11(b). 

What  pollutants  are  associated  with 
CAFOs.  The  characteristics  of  waste 
from  different  CAFOs  are  substantially 
similar  [Development  Document  for 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards  for 
the  Feedlots  Point  Source  Category 
(Development  Document).  January 
1974).  The  most  commonly  recognized 
contaminants  from  CAFOs  include 
biochemical  oxygen  demand  (BOD), 
total  suspended  solids  (TSS),  organics, 
bacteria,  and  plant  nutrients  (nitrogen 
and  phosphorus  compounds).  EPA 
encourages  the  proper  utilization  of 
such  plant  nutrients  for  agricultural 
production  of  crops  and  forage,  but  their 
improper  storage  apd  use  may  cause 
significant  harm  to  the  quality  of  suriace 
and  ground  waters.  The  effluent 
limitations  and  requirements  for  all 
CAFOs  covered  by  these  general  permits 
are  intended  to  avoid  water  quality 
problems. 

n.  Permit  Coverage 

Who  needs  to  be  covered  by  these 
permits?  As  noted  in  Part  I.B.  of  the 
draft  permits,  "a  permit  is  required  for 
discharges  from  operations  classified  as 
CAFOs."  All  facilities  with  more  than 
1000  animal  units  [or  the  number  and 
types  of  animals  specified  in  40  CFR 
part  122,  Appendix  B(a)]  are  eligible  for 
coverage  under  the  terms  of  these 
permits. 

What  constitutes  a  discharge?  A 
discharge  of  pollutants  is  any  addition 
of  any  pollutant  or  combination  of 
pollutants  from  a  point  source  to  waters 
of  the  United  States.  See  CWA  section 
502(12);  40  CFR  122.2.  This  includes, 
but  is  not  limited  to,  contaminated 
nmoff  from  corrals,  stock  piled  manure, 
or  silage  piles;  overflow  from  storage 
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ponds;  overflow  from  animal  watering 
systems  which  are  contaminated  by 
manure;  drainage  of  wastewater  from 
land  application  areas;  contaminated 
runoff  from  land  application  fields  in 
which  wastewater  is  applied  at  greater 
than  the  agronomic  rate,  rujioff  from 
fields  on  which  manure  has  been 
applied  by  placement  on  or  in  the  soil 
if  such  runoff  results  in  a  direct 
discharge  of  manure  to  waters  of  the 
U.S.;  and  discharge  of  wastewater  from 
retention  structures  to  surface  water  via 
a  hydrologic  connection.  "Waters  of  the 
United  States"  is  a  very  broad  term 
(defined  at  40  CFR  122.2)  which 
includes  almost  all  surface  water  bodies 
in  the  United  States. 

In  accordance  with  Part  n.A  of  the 
draft  permits,  a  CAFO  may  discharge 
waste  or  process  wastewater  only  when 
rainfall  events,  either  chronic  or 
catastrophic,  cause  an  overflow  of 
process  wastewater  from  a  facility 
designed,  constructed,  and  operated  to 
hold  all  pnxxss  wastewater  plus  the 
runoff  from  a  25-yeor.  24-hour  rainfall 
event  for  the  location  of  the  CAFO.  All 
other  discharges  are  prohibited. 

What  are  ^Os?  Not  all  animal 
feeding  operations  (AFOs)  are  CAFOs. 
Storm  water  discharges  from  other  types 
of  animal  feeding  operations  are 
generally  exempt  from  NPDES 
regulation  as  point  sources  by  CWA 
section  502(14).  Discharges  from  such 
facilities  may  nevertheless  be  regulated 
under  state  laws. 

Parts  LB.  and  Vn.I.  of  the  draft 
permits  define  "CAFO"  in  accordance 
with  40  CFR  122.23  and  40  CFR  part 
122,  Appendix  B.  For  an  operation  to  be 
a  CAFO,  the  facility  must  first  qualify  as 
an  animal  feeding  operation  (AFO).  A 
facility  is  an  AFO  if: 

(1)  Animals  are  kept  onsite  for  a  total 
of  45  days  or  more  during  any  12-month 
p)eriod,  and  (2)  crops,  vegetation  forage 
growth,  or  post-harvest  residues  are  not 
sustained  on  the  facility  during  the 
normal  growing  season. 

The  first  part  of  this  definition  means 
that  animals  must  be  fed  or  maintained 
on  the  lot  or  facility  for  a  minimum  of 
45  days.  It  does  not  mean  that  the  same 
animals  must  remain  on  the  lot  for  45 
days  or  more;  only  that  some  animals 
are  fed  or  maintained  on  the  lot  45  days 
out  of  any  12-  month  period.  The  45 
days  do  not  have  to  be  consecutive,  nor 
does  the  12-month  period  have  to 
correspond  to  the  calendar  year.  For 
example,  the  12-month  period  may  be 
counted  from  June  1  to  the  following 
May  31. 

Tne  second  part  of  this  definition 
distinguishes  feedlots  from  pastures; 
pastxires  are  not  regulated  as  CAFOs. 
Feedlots  with  constructed  floors,  such 


as  solid  concrete  or  metal  slats,  clearly 
satisfy  this  part  of  the  definition.  Other 
feedlots  may  have  open  dirt  areas.  These 
"open  dirt"  feedlots  may  have  some 
vegetation  growth  along  the  edges  while 
animals  are  present  or  during  months 
when  animals  are  kept  elsewhere,  but 
such  marginal  growth  does  not  render 
them  pastures.  Pastures  are  themselves 
not  generally  CAFOs,  but  wastewater 
overflows  from  pastures  used  as  land 
application  sites  for  CAFO  waste  are 
discharges  and  operation  of  such  a  site 
is  subject  to  the  requirements  of  these 
permits. 

CAFO  Criteria.  An  AFO  is  a  CAFO  if: 

(1)  It  is  used  to  confine  more  than  the 
number  of  animal  units  listed  at  40  CFR 
part  122,  Appendix  B(a)  and  Fart  Vll.I(a) 
of  the  permit.  For  example,  dairies  with 
more  than  700  mature  dairy  cows  or 
feedlots  with  more  than  1000  feeders  are 
always  CAFOs.  These  large  CAFOs  are 
"new  sources"  and  must  provide 
additional  information  for  EPA  to  use  in 
reviewing  their  operations  for 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  before  obtaining  coverage  under 
these  permits. 

(2)  It  is  used  to  confine  the  number  of 
animal  units  listed  in  40  CFR  part  122, 
Appendix  B{b)  and  Part  Vn.I(b)  of  the 
permit  and  it  discharges  through  a 
manmade  conveyance  or  discharges 
directly  to  surface  watera.  Conveyance 
of  wastewater  from  the  property  to 
waters  of  the  United  States  through  a 
pipe,  ditch,  lateral,  channel  gully,  etc., 
is  a  discharge  through  a  manmade 
conveyance.  Direct  discharge  occurs 
when  a  stream,  creek,  wetland  or  other 
water  body  runs  through  the  facility 
where  it  may  contact  CAFO  waste.  If 
confined  unimalg  have  direct  access  to 
such  waters,  a  direct  discharge  is 
presumed.  It  should  be  noted  that  even 
intermittent  conveyed  or  direct 
discharges  render  a  facility  in  this 
category  a  CAFO.  If  an  APD  has 
discharged  in  the  past  and/ or  may 
discharge  in  the  futvire,  it  is  a  CAFO. 

(3)  It  IS  designated  a  CAFO  by  the 
Regional  Administrator  of  EPA  Region  6 
as  a  significant  contributor  of  pollutants 
(SCP)  in  accordance  with  40  CFR 
122.23(c)(2).  This  allows  case-by-case 
regtilation  of  smaller,  problem  fociiities 
which  would  not  otherwise  be 
considered  CAFOs  under  the  criteria 
described  above.  Such  designations 
occur  only  after  an  onsite  inspection 
and  the  facility  must  be  notified  before 
the  designation  is  effective. 

What  are  "animal  units?"  "Animal 
unit"  is  a  term  defined  in  40  CFR  Part 
122,  Appendix  B  and  the  number  of 
animals  constituting  a  unit  varies 
according  to  animal  type:  one  animal  is 


not  always  equal  to  one  animal  unit 
Conversion  to  animal  units  is  a 
procedure  used  to  determine  pollution 
equivalents  among  the  different  animal 
types;  one  dairy  cow  produces  more 
waste  than  one  sheep.  Conversion  to 
animal  units  is  also  used  in  determining 
whether  facilities  with  more  than  one 
animal  type  onsite  are  CAFOs.  Animal 
units  are  incorporated  in  the  CAFO 
criteria  described  above.  Facilities  with 
greater  than  1000  animal  units  (large 
faciUties)  are  CAFOs.  FaciUties  with 
between  300  and  1000  animal  units 
(medium-sized  facilities)  that  discharge 
through  a  man-made  conveyance  or 
discharge  directly  into  waters  of  the 
United  States  are  also  CAFOs. 

Is  there  an  exception  to  CAFO  status? 
40  CFR  Part  122,  Appendix  B  excludes 
AFOs  which  discharge  only  during  a  25- 
year,  24-hour  or  greater  storm  event 
from  CAFO  status.  Experience  has 
shown  that  this  exclusion  has  little 
practical  effect,  however.  Even  a  facility 
properly  designed  to  retain  all  the  storm 
water  generated  by  that  statistical  storm 
event  plus  all  the  waste  accumulated  at 
the  facility  may  have  to  discharge  as  a 
result  of  less  but  longer  duration  storm 
events.  It  is  also  very  difficult  to  show 
that  a  25-year,  24-hour  storm  event  has 
actxially  occvured  at  most  AFOs.  Unless 
it  is  authorized  to  discharge  by  an 
NPDES  permit,  even  a  properly 
designed  and  operated  hcility  may  thus 
be  subject  to  eniorcement  action  under 
CWA.  See  Carr  v.  Alta  Verde  Industries, 
931  F.3d  1055  (5th  Cir.  1991). 

How  do  CAFOs  obtain  coverage  under 
these  general  permits?  Facility  operators 
must  submit  a  "Notice  of  Intent  (NOI)  to 
be  covered"  to  obtain  discharge 
authorization  under  these  general 
permits  to  EPA  Region  6  and  to  any 
State/Tribal  agency  with  regulatory 
jurisdiction  over  the  CAFO.  See  40  CFR 
122.28(b)(i).  NOI  submission 
requirements  are  outlined  in  Part  I.E.  of 
the  permits. 

Who  is  eligible  for  coverage?  Facilities 
with  1 ,000  animal  units  or  the  number 
and  types  of  animals  specified  in  40 
CFR  part  122.  Appendix  B(a)  are  eligible 
for  coverage  under  these  draft  permits. 
Specific  coverage  requirements  for 
existing,  new,  and  expanding  CAFOs 
are  specified  in  Part  I.C  (1),  (2).  and(3) 
of  the  proposed  general  permits.  Offsite 
operators  wanting  to  dispose  of  manure 
at  rates  that  exceed  phosphorus 
agronomic  needs  of  crops  in  impaired 
watersheds  must  apply  for  separate 
permit  coverage  in  accordance  with  Part 
I.C  (4)  of  the  watershed-specific  draft 
permits. 

Are  there  limitations  on  obtaiiung 
permit  coverage?  In  accordance  with  40 
CFR  122.28.  EPA  may  determine  that 
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providing  coverage  under  a  general 
permit  is  inappropriate  for  a  particular 
G\FO  and  EPA  may  require  such  a 
facility  to  apply  for  an  individual 
NPDES  permit.  Such  an  individual 
permit  might  be  required,  for  example, 
to  assure  that  applicable  water  quality 
standards  are  protected  by  imposing 
additional  conditions  on  authorized 
discharges.  Part  I.F  of  the  draft  permits 
lists  circumstances  in  which  an 
individual  permit  (instead  of  a  general 
permit)  may  be  appropriate. 

EPA  conducts  a  NEPA  review  of  all 
new  CAFOs  with  more  than  1000  AUs 
before  providing  them  coverage  under 
the  CAPO  NPDES  general  permit.  The 
operator  of  such  a  proposed  facility 
must  submit  an  environmental 
information  document  to  EPA  with  its 
NOI.  EPA  will  then  conduct  a  NEPA 
review  to  determine  whether  to  provide 
permit  coverage  for  the  proposed 
facility.  EPA's  decision  will  be  subject 
to  public  participation  and 
documentation.  Permittees  must  obtain 
documentation  of  the  Agency's  final 
NEPA  decision  (e.g.,  a  record  of 
decision  or  finding  of  no  significant 


State 


Texas  

OMahoma  , 


impact)  before  operating  the  G\FO  and 
must  maintain  that  docimiientation 
onsite. 

New  CAFOs  that  will  be  located 
within  one  mile  of  the  Texas  Coastal 
Zone  Management  Area  are  not  eligible 
for  coverage  under  the  proposed 
permits.  Such  CAFOs  must  apply  for 
individual  permits. 

When  will  these  permits  expire?  Since 
the  terms  of  all  NPDES  permits  are 
limited  to  five  years,  pursuant  to  CWA 
secUon  402(b)(1)(B)  and  40  CFR 
122.46(a),  these  permits  will  expire  five 
years  after  they  are  issued.  If  the  permits 
are  not  reissued  before  they  expire, 
however,  discharge  authorization  for 
CAFOs  which  obtained  coverage  before 
the  expiration  date  will  continue  until 
the  agency  makes  final  decision  on 
reissuance. 

m.  Pennit  Conditioiu 

Today,  EPA  is  proposing  to  reissue 
general  permits  originally  issued  on 
February  3,  1993  (see  58  FR  7610).  Most 
of  the  effluent  limitations  and 
conditions  of  the  reissued  draft  permits 
are  the  same  ones  contained  in  those 
original  permits  and  are  based  on  the 


same  factors  considered  and  described 
in  the  1993  final  publication.  Though 
these  "carryover"  conditions  of  the  draft 
{>ermits  are  nevertheless  subject  to 
reconsideration  in  this  action,  EPA  may 
impose  less  stringent  conditions  only 
for  reasons  listed  at  CWA  section  402(o) 
and  40  CFR  122.44(1).  Some  new  record- 
keeping requirements  have  been  added 
to  the  draft  permits  to  better  assure 
comphance  with  the  effluent  limitations 
and  BMPs  of  the  permits. 

EPA  is  also  proposing  to  issue 
watershed-specific  general  permits  for 
all  CAFOs  located  in  watersheds  that 
have  been  impaired  by  CAFO-related 
activities.  The  watershed-specific 
general  permits  include  requirements 
that  are  designed  to  protect  the  impaired 
watersheds  against  further  degradation 
resulting  from  manure  and  wastewater 
land  apphcation  fields. 

The  following  water  bodies  and 
associated  watereheds  have  been 
impaired  by  CAFO-related  activities  and 
have  been  reported  to  EPA  by  the  States 
of  Oklahoma  and  Texas  in  accordance 
with  Section  303(d)  of  the  Clean  Water 
Act: 


Segnianlno. 


12S5 „_ 

OKl20400010d60 
OK220200020010 
OK120400010010 
OK621010010160 
0K121 700020310 
OK121 700050010 
0K121 7000501 70 
0K1 21 700060040 
OK31 1210000010 
0K41 060001 0010 
OK410600020010 
OK2201 00030010 
OK520600010010 
OK 121 600030360 
OK121600030340 
OK121600030220 
OK620920020010 
OK120410010100 
OK31 0830060010 
OK121600030260 
OK5206200100e0 
OK520620060010 
OK1 21 600030300 
OK121600030080 
OK620920040010 
OK121600030350 
OK121600050070 
OK 121 6000701 10 
OK121700060010 
OK2201 00040010 
0K4 1021 0080010  . 
OK621010010020  , 
OK121600030170  , 
OK121700030010  , 
OK121 700030080  . 
OK121 700030280  . 
0K121 700030350  . 
0K31 082001 01 60  . 
0K3 1082001 0200  . 


Segment  name 


Uppar  Nonh  Boeque  River. 

Arttansas  River. 

Afkansas  River. 

Aikansas  River. 

Arlcansas  River.  SaR  Foifc. 

Baron  Fork. 

Baron  Fork. 

Baron  Fork. 

Battle  Creek. 

Beaver  Creek. 

BkjeRklge. 

Blua  Ridge. 

Brazil  Creek. 

Canacten  River. 

Carey  Bay,  Grand  Lake. 

Cave  Sprvigs  Branch. 

Chigger  Cove.  Grand  Lake. 

Cimrnaron  River. 

Ctoud  Creek. 

Cobb  Creek. 

Court  House  Holow  Cove.  Grand  Lake. 

Dear  Creek. 

Deer  Creek. 

Dter  Cove. 

Duck  Creek  Cove.  Grand  Lake. 

Eagte  Chwf  Creek. 

Echo  Bay,  Grand  Lake. 

Eucha  Lake. 

Rvemite  Creek. 

Flint  Creek. 

Fourche  Maiine  Creek. 

Gtover  Creek. 

Great  Salt  Plains  Lake. 

Horse  Creek  Cove. 

Illinois  River. 

Illirvxs  River. 

lllirKMS  River. 

IHiTKxs  River. 

lorwne  Creek. 

kxiine  Creek  East 
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State 


Segment  no. 


0K31 082001 0210  . 

0K41 031 001 0020  . 

0K41 030001 0010  . 

0K41 0300020010  . 

OK3 10830060040  . 

OKI 2 1600030020  . 

OKI 21 600030060  . 

OKI 21 600030290  . 

OK121600030150 

0K121 600030280 

0K31 1210000060 

OK121600070120 

0K41 02 10020010 

0K41 0400050010 

OKI  2 1600030010 

OK 121 600030050 

OKI  21 600030 140 

OKI 21 600030270 

OK6209 10040260 

OKI 21 7000601 20 

OK220 1000200 10 

OKI  21 6000501 50 

OK620900040010 

0K31 08000^0050 

OK6209 10020030 

OK6209 10060010 

OK3108O0020010 

0K31 082001 0010 

OK31 08300 10010 

0K3 108300200 10 

0K31 0830030010 


Segment  name 


lonine  Creek  West 

Jaddofk  Creek. 

KiamtctK  River. 

Kiamrchi  River. 

Lake  Creek. 

Lake  0"  o<  the  Cherokees  (Grand). 

Lake  O'  ot  the  Cherokees  (Grand). 

Lake  0'  o<  ttie  Cherokees,  Honey  Creek. 

Lake  0'  of  the  Cherokees,  Lower  Mkjdle 

Lake  C  of  the  Cherokees,  MkMto. 

LittJe  Beaver  Creek. 

Little  Fivemile  Creek. 

Little  River. 

Muddy  Boggy  Creek. 

Neosho  (Grand)  River. 

Neosho  (Grand)  River. 

Neosho  (Grand)  River. 

Neosho  (Grand)  River. 

Nonhwood  Lake. 

Peacheater  Creek. 

Poteau  River. 

Spavinaw  Creek. 

Stillwater  Creel. 

Texoma  Lake,  Washita. 

Turkey  Creek. 

Turkey  Creek. 

Washita  River. 

Washita  River. 

Washrta  River. 

Washita  River. 

Washrta  River. 


EPA  is  requesting  comments  from  the 
public  on  whether  the  watershed- 
specific  general  permits  should  be 
applicable  to  all  nutrient-impaired 
watersheds  irrespective  of  the  source  of 
the  nutrients. 

Effluent  limitations.  Part  n.A  of  the 
draft  permits  prohibits  discharges  of 
CAFO  wastewater  except  as  a  result  of 
catastrophic  or  chronic  rainfall  events. 
This  "no  discharge"  effluent  limitation 
is  based  on  the  effluent  limitations 
guidelines  for  the  feedlot  category 
promulgated  at  39  PR  5704  (February 
14, 1994)  and  codified  at  40  CFR  Part 
412.  CWA  §  402(a)(1)(A)  requires  that 
EPA  include  this  limitation  in  ^4PDES 
permits  for  CAFOs  with  more  than 
1.000  animal  units.  In  the  1993  permit 
proceedings,  EPA  Region  6  found  it 
appropriate  to  apply  the  same  effluent 
limitations  to  smaller  CAFOs  on  the 
basis  of  BPJ  exercised  under  CWA 
Section  402(a)(1)(B). 

Under  the  "no  discharge"  effluent 
limitation,  permitted  CAFOs  may 
discharge  only  during  catastrophic  or 
chronic  rainfall  conditions.  A 
catastrophic  event  is  generally 
equivalent  to  a  25-year,  24-hour  storm 
event,  but  may  also  include  tornadoes, 
hurricanes,  or  other  catastrophic 
conditions  that  would  cause  an 
overflow  from  a  properly  designed  and 
operated  waste  retention  structure. 
Chronic  rainfall  is  a  series  of  wet 


weather  conditions  that  preclude 
dewatering  of  properly  maintained 
retention  structures. 

In  most  cases,  the  technology  to 
achieve  the  "no  discharge"  limit  is 
containment  of  all  contaminated  liquid 
runoff  resulting  from  rainfall  and 
subsequent  application  of  these  liquids, 
along  with  the  generated  solid  wastes,  to 
productive  crop  land  at  agronomic  rate, 
i.e..  a  rate  which  will  provide  adequate 
moistvire  and  nutrients  that  can  be 
utilized  by  the  crops.  To  implement  this 
technology  requires  a  wastewater 
retention  structure,  such  as  a  lagoon, 
and  provisions  for  land  application  of 
the  wastes  to  cropland,  such  as 
sprinklers. 

Part  II.B(l)  of  the  draft  permits 
prohibits  the  discharge  of  process 
wastewater  horn  retention  structures  to 
waters  of  the  United  Sutes  by  means  of 
a  hydrologic  connection  through  ground 
water.  This  prohibition  is  required  to 
assure  compliance  with  the  "no 
discharge"  effluent  limitation  and  the 
purposes  of  CWA.  Different  federal 
courts  have  reached  different 
conclusions  on  whether  EPA  may 
regulate  such  discharges,  but  the  EPA 
Region  6  position  is  reflected  by  such 
cases  as  Quivera  Mining  Co.  v.  USEPA, 
765F.  2d  126(10th  Cir.  1985);  McClellan 
Ecological  Seepage  v.  Weinberger,  707 
F.  Supp.  1182,  1194  (E.D.  Cal.  1988); 
Sierra  Club  v.  Colorado  Refining  Co., 


Qv.  No.  CIV.A.93-K-1713  (D.  Col.  Dec. 
8,  1993).  Although  this  prohibition  on 
discharging  through  a  groundwater 
connection  is  included  in  the  broader 
"no  discharge"  limitation  at  Part  II. A  of 
the  draft  permits.  Region  6  also  includes 
it  separately  at  Part  n.B(l)  to  make  its 
intentions  clear  in  this  area. 

The  control  of  discharges  through 
hydrologic  connection  is  best  handled 
in  the  design  phase  of  the  control 
facility.  The  draft  NPDES  general 
permits  require  the  use  of  procedures 
reconunended  by  the  Natural  Resource 
Conservation  Service  of  the  U.S. 
Department  of  Agriculture  (USDA- 
NRCS)  when  designing  control  facilities. 
Installation  of  liners  is  required  as  a  part 
of  facility  construction. 

Part  II.B(2)  of  the  draft  permits 
prohibits  the  discharge  of  contaminated 
runoff  or  drainage  of  land  applied 
wastewater  from  land  apphcation  areas 
to  waters  of  the  United  States. 
Wastewater  must  not  be  appUed  at  such 
a  rate  or  under  conditions  that  it  runs 
off  from  the  application  fields  to  waters 
of  the  U.S.  Wastewater  may  not,  for 
example,  be  applied  when  the  soil  is 
saturated  or  frozen.  Where  process- 
generated  wastewater  is  used  for 
irrigation  of  crops,  application  r^tes 
shall  not  exceed  the  nutrient  uptake  of 
the  crops  being  produced  on  the  land 
application  areas. 
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Part  II.B(3)  of  the  draft  permits 
prohibits  the  discharge  of  contaminated 
runoff  from  land  application  areas 
where  manure  has  been  placed  on  the 
soil  surface,  if  such  runoff  will  result  in 
a  direct  discharge  of  pollutants  to  waters 
of  the  United  States.  Manure  should  be 
incorporated  into  the  soil  to  minimize 
runoff,  and  edge-of-field  grass  strips 
should  be  used  to  separate  water 
courses  from  runoff.  Timing  and  rate  of 
application  must  be  in  response  to  crop 
needs,  weather  conditions,  and  soil 
conditions.  Manure  will  not  be  applied 
to  land  when  the  ground  is  frozen  or 
saturated  or  during  rainfall. 

Part  II.B(4)  of  the  watershed-specific 
draft  permits  prohibits  the  direct 
discharge  of  contaminated  runoff  from 
offsite  land  disposal  areas  where 
manure  is  land  appUed  at  rates  that 
exceed  phosphorus  agronomic  rates. 
Operators  of  facilities  that  intend  to 
land  apply  CAFO-generated  manure  or 
wastewater  offsite  at  non-agronomic 
rates  must  submit  a  separate  NOI  for 
coverage  under  these  permits. 

rV.  Best  Management  Practices 

Part  n.D  of  the  draft  permits  requires 
that  all  permittees  develop  and 
implement  site-specific  BMPs 
specifically  designed  to  assure 
compliance  with  the  permits'  "no 
discharge"  Umitations.  There  are  two 
types  of  BMPs  that  must  be 
implemented  by  all  CAFOs:  those  BMPs 
for  management  and  control  of  wastes 
and  wastewaters  generated  at  the  animal 
confinement  and  maintenance  areas  of 
the  CAFO.  and  BMPs  for  properly 
disposing  of  waste/wastewater  by  land 
application  at  rates  based  on  agronomic 
needs  of  crops.  The  BMP  requirements 
for  the  confinement  and  maintenance 
areas  and  land  application  areas  are 
described  below. 

1.  BMPs  for  Animal  Confinement  and 
Maintenance  Areas 

Part  n.D(l)  of  the  draft  permits 
includes  a  description  of  BMPs  for  (1) 
minimizing  wastewater  volvunes 
generated  from  animal  confinement  and 
maintenance  areas,  (2)  management  of 
precipitation  runoff  from  animal 
confinement  and  maintenance  areas, 
and  (3)  ensuring  that  control  structures 
for  wastewater  containment  are 
adequately  designed,  constructed, 
operated,  and  maintained.  The 
following  are  the  BMPs  that  must  be 
implemented  at  the  animal  confinement 
and  maintenance  areas:  (1)  all  control 
structures  must  be  designed, 
constructed,  operated,  and  maintained 
to  contain  all  process-generated 
wastewaters  plus  the  runoff  from  a  25- 
year,  24-hour  rainfall  event  for  the 


particular  location  of  the  CAFO; 
calculations  must  include  allowances 
for  surface  retention,  infiltration,  and 
other  site-specific  factors;  (2) 
wastewater  control  and  retention 
structures  or  holding  pens  for  new 
CAFOs  may  not  be  located  in  the  100- 
year  flood  plain;  wastewater  control  and 
retention  structures  or  holding  pens  for 
existing  CAFOs  that  are  located  within 
the  100-year  flood  plain  must  be 
protected  by  berms  to  prevent 
inundation  and  damage  that  may  occur 
during  that  flood  event;  (3)  CAFOs  must 
not  expand  their  operations  prior  to 
expanding  their  retention  control 
structures  or  holding  pens;  (4)  no  waters 
of  the  U.S.  shall  come  into  direct 
contact  with  animals  confined  on  the 
CAFO;  open  lots  must  be  isolated  from 
outside  surface  drainage  by  ditches, 
dikes,  berms,  terraces  or  other  such 
structiires  designed  to  carry  peak  flows 
expected  at  times  when  the  25-year,  24- 
hour  rainfall  event  occurs;  (5)  CAFO- 
related  activities  must  not  cause  water 
quality  impairment  to  public  or  private 
drinking  water  wells;  waste  handling, 
treatment,  and  management  shall  not 
create  an  environmental  or  a  public 
health  hazard  and  shall  conform  with 
State/Tribal  guidelines  and/or 
regulations  for  the  protection  of  surface 
water  quality;  (6)  potentially  hazardous 
or  toxic  chemicals  shall  be  handled  and 
disposed  of  in  a  manner  such  as  to 
prevent  pollutants  from  entering  the 
waters  of  the  U.S.;  (7)  all  discharges  to 
containment  structures  shall  be 
composed  entirely  of  wastewaters  from 
the  proper  operation  of  a  CAFO  and  the 
precipitation  nmoff  from  the  CAFO 
areas;  (8)  dead  animals  must  be 
disposed  of  in  a  manner  to  prevent 
contamination  of  waters  of  the  U.S.  or 
create  a  pubUc  health  hazard;  and  (9) 
appropriate  measures  necessary  to 
prevent  spills  and  to  clean  up  spills  of 
any  toxic  pollutants  shall  be  taken;  any 
spills  that  may  occur  must  be  reported 
to  EPA  and  State/Tribal  agencies  as 
specified  in  Parts  III.  A  and  IV.D  of  the 
draft  permits. 

2.  BMPs  for  Onsite  Land  Application  of 
Waste/Wastewater 


(a)  Introduction 

Numerous  studies  have  shown  that 
continued  land  application  of  manure  at 
rates  based  on  nitrogen  agronomic  rates 
results  in  a  build  up  of  soil  phosphorus 
levels  (Sharpley.  et  al.  1994).  A  recent 
publication  by  the  USDA-NRCS  and 
EPA  (Lander  et.  al.  1998)  indicates  that 
AFOs  produce  more  manure  nutrients 
(nitrogen  and  phosphorus)  than  can  be 
utilized  by  crops  in  many  parts  of  the 
U.S.,  suggesting  that  there  is  a  potential 


for  nutrients,  particularly  phosphorus, 
to  accimiulate  in  soils  and  eventually 
impact  the  surroxmding  water  bodies. 
Information  submitted  to  EPA  Region  6, 
in  accordance  with  Section  303(d)  of  the 
CWA  and  recent  studies  conducted  by 
the  Texas  Institute  for  Applied 
Environmental  Research  (TTAER) 
indicate  that  many  watersheds  in 
Region  6  have  been  impaired  by  CAFO- 
related  activities.  For  example,  the 
surface  water  monitoring  study 
conducted  by  TIAER  (1997)  showed  a 
strong  correlation  between  the 
concentration  of  phosphorus  in  the 
upper  North  Bosque  River  and  the 
acreage  of  land  appUcation  fields  in  the 
watershed,  upstream  of  the  surface 
water  monitonng  stations.  Based  on 
these  data,  the  TIAER  report  concluded 
that  the  upper  North  Bosque  River 
watershed  in  Erath  County,  Texas,  has 
been  impaired  by  land  appUcation 
activities. 

EPA's  objective,  as  specified  in  a 
recent  draft  of  the  EPA  Strategy  for 
AFOs  which  was  released  in  March 
1998,  is  to  include  adequate  controls  in 
NPDES  permits  to  reduce  the  quantities 
of  nutrients  entering  water  bodies. 
Several  EPA  Region  6  States,  including 
Texas  and  Oklahoma,  have  already 
estabhshed  soil  phosphorus 
concentration  limits  in  their  State 
permits  for  CAFOs  as  a  means  of 
controlling  nutrient  pollution.  Texas,  for 
example,  has  estabhshed  a  critical  soil 
phosphorus  concentration  of  200  mg/kg 
above  which  manure  must  be  appbed 
based  on  phosphorus  agronomic  rates. 
Research  has  demonstrated  that  a 
concentration  of  about  200  mg/kg 
phosphorus  in  the  surface  soil  is  the 
critical  level  above  which  the 
concentration  of  phosphorus  in  the 
runoff  becomes  environmentally 
significant.  Sharpley  and  others  (1996) 
demonstrated  that  a  soil  phosphorus 
concentration  of  200  mg/kg  (as 
determined  by  the  MehUch  3  Method) 
resulted  in  a  phosphorus  concentration 
of  1 ,000  micrograms  per  Uter  in  the 
nmoff.  According  to  Wood  (1998),  the 
proposed  allowable  dissolved 
phosphorus  Umit  for  agricultural  runoff 
is  1000  micrograms  per  Uter. 

Another  approach  for  determining 
when  to  switch  from  the  nitrogen -based 
manure  apphcation  rate  to  a 
phosphorus-based  rate  is  to  determine 
the  percentage  of  phosphorus  saturation 
in  the  land  application  area  soil.  Dutch 
scientists  have  demonstrated  that  a  soil 
phosphorus  saturation  of  25%  is  the 
critical  level  above  which  the 
phosphorus  concentration  in  the  soil  is 
considered  to  be  environmentally 
unacceptable,  because  at  this 
concentration,  the  concentration  of 
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phosphorus  in  the  runoff  increases  and 
may  exceed  1 .000  micrograms  per  liter. 
The  phosphorus  saturation  index 
provides  an  indication  of  how  much  of 
the  phosphorus  sorption  capacity  of  a 
particular  land  application  area  soil  has 
been  used  up. 

Hence,  the  phosphorus  saturation 
measurement  provides  information  on 
both  the  potential  of  a  soil  to  enrich 
runoff  v«th  dissolved  phosphorus  (high 
degree  of  phosphorus  saturation)  and 
also  helps  to  predict  how  much  of  the 
phosphorus  added  to  the  land 
application  area  soil  as  manure  may  be 
retained  by  th^  soil  in  a  form  that  is 
relatively  resistant  to  be  released  into 
the  runoff  (low  degree  of  phosphorus 
saturation).  However,  the  procedures  for 
determining  the  soil  phosphorus 
saturation  percentage  have  not  been 
widely  tested  in  the  United  States. 

The  USDA-NRCS  is  currently 
developing  a  procedure  for  identifying 
environmentally  sensitive  land 
application  fields  that  could  promote 
phosphorus  enrichment  in  water  bodies 
when  manure  or  wastewater  is  applied 
to  such  fields  (Lemunyon  and  Gilbert, 
1993).  The  USDA-NRCS  procedure  uses 
site-specific  characteristics  of  the  land 
application  site.  Including  (1)  potential 
soil  erosion  rates,  potential  runoff,  soil 
phosphorus  concentration,  and  (2) 
manure  management  practices  (i.e., 
application  rates  and  application 
methods)  to  assess  the  capacity  of  the 
land  application  site  to  adsorb  the 
phosphorus  and  prevent  it  from 
impacting  any  surrounding  water 
bodies.  However,  before  the  USDA- 
NRCS  completes  its  research.  EPA 
Region  6  is  proposing,  as  specified  in 
Part  II.D(2)(d)  of  the  watershed-specific 
general  permits,  that  rates  of  manure 
application  in  impaired  watersheds  be 
based  on  phosphorus  agronomic 
requirements  of  crops.  Also.  EPA  Region 
6  is  proposing  to  regulate  offsite 
disposal  of  manure  by  land  application 
at  rates  that  exceed  phosphorus  needs  of 
crops  as  specified  in  Part  II.D(4)  of  the 
watershed-specific  general  permits. 

(b)  Waste  Management  Plan 

Part  II.D(2)  of  the  draft  permits 
requires  all  CAFOs  that  dispose  of 
wastes  by  land  application  to  develop 
and  implement  a  waste  management 
plan  as  specified  in  Part  II.D(2).  All 
wastes,  including  Solids,  sludges, 
manure,  and  other  pollutants  generated 
at  the  facility  shall  be  managed  and 
disposed  of  in  accordance  with 
procedures  specified  in  such  a  site- 
specific  waste  management  plan.  Each 
waste  management  plan  shall  describe 
the  methods  for,  and  account  for,  the 
disposal  of  all  manure  and  wastewater 


generated  by  the  facility.  If  the  proposed 
methods  of  disposal  include  onsite  or 
offsite  land  application  of  manure  and 
wastewater,  the  facility  must  develop  a 
site-specific  nutrient  utilization  plan  as 
described  in  Part  II.D(2)(b). 

(c)  Nutrient  Utilization  Plan 

If  the  waste  management  plan 
developed  by  the  CAFO  provides  for 
land  application  of  the  manure  and 
wastewater  generated  at  the  facility,  the 
permittee  must  develop  and  implement 
a  nutrient  utilization  plan  to  minimize 
release  of  nutrients  into  waters  of  the 
U.S.  Such  a  plan  must  include  the 
following  information:  (1)  a  site  map 
showing  the  proposed  land  application 
areas,  including  the  major  soil  types 
within  the  proposed  land  application 
areas;  (2)  crop  rotations  to  be 
implemented  during  the  permit  term;  (3) 
methods  and  procedures  for  analyzing 
nutrients  in  the  land  application  area 
soils,  manure,  and  wastewater;  (4) 
predicted  yield  goals  for  the  particular 
crops  that  will  he  grown;  (5)  procedures 
for  calculating  nutrient  budgets^at 
must  be  used  to  determine  walle 
apphcation  rates  based  on  phosphorus 
crop  needs;  equipment  to  be  used 
during  land  application  of  manure  and 
wastewater  and  the  procedures  for 
inspecting  and  maintaining  such 
equipment;  (6)  projected  rates  and 
timing  of  application  of  the  manure  and 
wastewater  as  well  as  other  sources  of 
nutrients  that  may  be  applied  to  the 
land  application  areas  to  supplement 
the  manure. 

The  permittee  must  maintain  records 
of  the  actual  rates  and. dates  of 
application  of  the  manure,  wastewater, 
or  other  nutrients  applied  to  the  land 
application  areas  throughout  the  entire 
permit  term.  If  the  manure  and 
wastewater  are  to  be  sold  or  given  away 
or  disposed  of  in  areas  that  are  not 
described  in  the  faciUty's  nutrient 
utilization  plan,  the  facility  must  keep 
records  of  landowner  agreements  for  the 
lands  that  will  receive  the  manure  and 
wastewater,  and  the  nutrient  contents  of 
the  manure  and  wastewater  applied  to 
such  lands. 

The  nutrient  utilization  plan  must 
include  (1)  specific  details  for  nutrient 
sampling  and  testing  of  the  land    - 
application  soils,  manure,  and 
wastewater  (Part  II.D(2)(c)l.  and  (2)  the 
basis  and  procedures  for  determining 
agronomic  rates  of  manure  and 
wastewater  application  rates  [Part 
U.D(2)(b)]. 

Existing  CAFOs  must  develop  and 
implement  a  nutrient  utilization  plan 
within  one  year  following  reissuance  of 
the  CAFO  general  permit.  New  CAFOs 
must  develop  and  implement  a  nutrient 


utilization  plan  immediately  following 
reissuance  of  the  CAFO  general  permit. 
Designated  CAFOs  must  develop  and 
implement  a  nutrient  utilization  plan 
within  two  years  following  designation. 

(d)  Nutrient  Sampling  and  Testing 

Each  permittee  must  conduct 
analytical  tests  to  determine  the  nutrient 
contents  of  the  (1)  manure  and 
wastewater  generated  by  the  facility, 
and  (2)  soils  within  the  land  application 
areas  prior  to  the  first  land  application 
event  at  new  CAFOs  and  the  first 
seasonal  land  appUcation  event  at 
existing  facilities,  then  once  per  quarter 
thereafter.  Frequencies  can  be  increased 
when  significant  variations  in  nutrient 
levels  are  experienced  at  a  facility 
between  sampling  events,  or  if  there  are 
identified  or  suspected  water  quality 
standards  violations.  The  permittee 
must  then  compare  the  nutrient 
contents  of  the  manure  and  wastewater 
with  the  nutrient  contents  of  the  land 
application  area  soils  to  determine  the 
needed  fertility  and  application  rates  for 
pasture  production  or  production  of 
other  targeted  crop  yields.  The 
permittee  must  maintain  records  of  all 
nutrient  sampling  and  analyses  data, 
calculations,  application  rates  and 
utilized  acreage  of  the  land  appUcation 
area. 

(e)  Basis  for  Determining  Agronomic 
Rates  Outside  of  Impaired  Watersheds 

According  to  Part  II.D(2)(d)  of  the 
draft  CAFO  general  permits,  manure 
and  wastewater  application  rates  must 
be  based  on  agronomic  crop 
requirements  for  nitrogen  or 
phosphorus,  as  determined  fitjm  results 
of  nutrient  sampling  and  testing. 
Application  rates  should  be  based  on 
nitrogen  until  the  concentration  of 
phosphorus  in  the  soil  increases  to  the 
critical  (threshold)  level  established  by 
the  State/Tribe  in  which  the  CAFO  is 
located  or  by  the  USDA-NRCS.  Once 
the  phosphorus  threshold  is  reached, 
the  application  rate  must  be  based  on 
phosphorus  requirements  of  the  crop. 
The  threshold  phosphorus  holding 
capacity  of  the  soil  is  the  maximum 
concentration  of  phosphorus  in  the  soil 
that  will  not  create  an  unacceptable  risk 
of  water  quality  impairment.  The  CAFO 
operator  must  use  the  approach  outlined 
below  for  determining  agronomic  rates 
of  waste/wastewater  application: 

(i)  Apply  manure  and  wastewater  at 
rates  based  on  the  agronomic  crop  needs 
of  nitrogen  if  soil  tests  demonstrate  that 
the  concentration  of  phosphorus  in  the 
surface  soil  (0  to  6  inch-depth)  is  or  will 
be  consistently  below  the  threshold 
level  established  by  the  State/Tribe 
during  the  permit  term.  The  threshold 
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soil  phosphorus  level  for  Texas  is  200 
mg/kg.  as  detennined  by  using 
procedures  developed  by  Texas  A&M 
University.  If  there  is  no  threshold  soil 
phosphorus  concentration  limit 
established  by  the  State/Tribe  or  the 
USDA-NRCS,  then  continue  to  apply 
maniu^/wastewater  at  rates  based  on 
nitrogen  requirements  of  crops. 

(ii)  Apply  manure  and  wastewater  at 
rates  based  on  the  agronomic  crop  needs 
of  phosphorus  if  soil  tests  demonstrate 
that  the  concentration  of  phosphorus  in 
the  surface  soil  exceeds  the  threshold 
level  recommended  by  the  State/Tribe 
where  the  CAPO  is  located. 

(iii)  If  soil  tests  indicate  that  the  soil 
phosphorus  concentration  will  exceed 
the  threshold  phosphorus  level  during 
the  permit  term,  the  permittee  should 
begin  to  seek  access  to  additional 
cropland  or  make  other  adjustments  that 
are  necessary  to  comply  with  the 
phosphorus  limit  established  by  the 
State/Tribe  in  which  the  CAFO  is 
located. 

(f)  Basis  for  Determining  Agronomic 
Rates  in  Impaired  Watersheds 

As  specified  in  Part  n.D{2)(d)  of  the 
watershed-specific  general  permits, 
manure  and  wastewater  must  be  land 
applied  at  rates  based  on  phosphorus 
agronomic  requirements  of  crops  to 
minimize  risks  of  further  water  quality 
impairments  due  to  phosphorus.  The 
CAFO  operator  must  develop  and 
implement  a  phosphorus  nutrient 
budgeting  system  to  monitor  and 
balance  the  quantities  of  manure 
phosphorus  added  to  the  soil  and  those 
removed  in  the  harvestable  portions  of 
the  crops  produced  on  the  land 
appHcation  eu^as  during  the  growing 
season.  The  quantities  of  the 
phosphorus  added  to  the  land 
application  area  as  manure  should  be 
approximately  equal  to  the  quantities  of 
phosphorus  removed  in  the  harvestable 
portions  of  the  crops  if  the  CAFO 
operator  is  applying  the  manure  at 
phosphorus  agronomic  requirements  of 
the  crops  being  produced  on  the  land 
application  areas. 

3.  Offsite  Land  Application 

According  to  Part  II.D(3)  of  both  the 
reissued  draft  permits  and  the  proposed 
watershed-specific  draft  general 
permits,  offsite  land  application  of 
manure  at  agronomic  rates  is  not 
regulated.  However,  whenever  CAFO- 
generated  manure  is  to  be  sold  or  given 
away  for  offsite  disposal  by  land 
application  at  agronomic  rates,  the 
CAFO  operator  must  provide  current 
and  accurate  manure  testing  data  that 
can  be  used  by  the  offsite  applicator  to 
establish  agronomic  rates  of  manure 


application.  The  CAFO  operator  must 
provide  information  to  the  offsite 
applicator  concerning  the  volimtary 
measures  and  procedures  for  applying 
the  manure  based  on  agronomic  rates. 
The  CAFO  operator  should  obtain,  from 
the  offsite  applicator,  information 
concerning  the  location  and  acreage  of 
the  proposed  offsite  land  application 
areas.  The  CAFO  operator  must  keep  all 
records,  including  the  information 
provided  by  the  o^site  applicator,  the 
dates,  and  the  quantities  of  the  manure 
sold  or  given  away.  These  records  must 
be  kept  at  the  facility.  The  CAFO 
operator  must  provide  this  information 
to  the  Director  whenever  requested. 

4.  Offsite  Disposal  of  Waste/Wastewater 
at  Non-Agronomic  Rates 

When  CAFO-generated  manure  or 
wastewater  is  land  applied  offsite  at 
non-agronomic  rates,  i.e.,  rates  that 
exceed  phosphorus  agronomic 
requirements  of  crops,  pollutants  are 
likely  to  be  discharged  to  waters  of  the 
United  States  as  precipitation  runoff. 
CAFO  operators  and  third-party 
operators  of  privately  owned  treatment 
works  that  land  apply  CAFO-generated 
manure  or  wastewater  offsite  at  non- 
agronomic  rates  are,  therefore,  required 
to  obtain  permit  coverage  as  specified  in 
Part  I.C.(4)  of  the  general  permits  for 
CAFOs  in  impaired  watersheds,  unless 
they  certify  that  the  manure/wastewater 
will  be  applied  at  rates  based  on 
phosphorus  agronomic  requirements  of 
crops  and  that  the  agronomic  rates  will 
be  calculated  by  using  a  nutrient 
budgeting  system. 

5.  Pollution  Prevention  Plan  (PPP) 

A  site-specific  PPP  that  includes  a 
manure  management  plan,  and  a 
nutrient  utilization  plan  must  be 
developed  by  each  CAFO.  Each  PPP 
must  describe  measures  and  practices  to 
assure  compliance  with  the  limitations 
and  conditions  of  this  permit.  Large 
CAFOs  with  more  than  1000  animal 
units  must  have,  on  site,  and  must 
implement  a  PPP  immediately  following 
the  effective  date  of  the  proposed 
general  permits.  Medium-size  CAFOs 
with  less  than  1000  animal  units  shall 
have,  on  site,  and  must  implement  a 
PPP  immediately  following  the  effective 
date  of  the  general  permits.  Small 
CAFOs  (with  less  than  300  animal  units) 
that  have  been  designated  by  EPA  as 
CAFOs  shall  have,  on  site,  and  must 
implement  a  PPP  within  one  year 
following  designation. 

V.  Discharge  Monitoring  and  Reporting 
Requirements 

Monitoring  and  discharge 
requirements  are  included  in  Part  III  of 


the  draft  permits.  Monitoring  data  serve 
a  number  of  functions  under  the  NPDES 
program.  Discharge  monitoring  data  can 
be  used  to  assist  in  the  evaluation  of  the 
risk  of  the  discharge  by  indicating  the 
types  and  the  concentrations  of 
pollutant  parameters  in  the  discharge. 
Ehscharge  monitoring  data  can  be  used 
in  evaluating  the  potential  of  the 
discharge  to  cause  or  contribute  to  water 
quality  impacts  and  water  quality 
standards  violations. 

Discharge  monitoring  data  can  also  be 
used  to  evaluate  the  effectiveness  of 
controls  on  reducing  pollutants  in 
discharges.  This  function  of  monitoring 
can  be  important  in  evaluating  the 
effectiveness  of  source  control  or 
pollution  prevention  measures  as  well 
as  evaluating  the  operation  of  end-of- 
pipe  treatment  units.  Where  numeric  or 
toxicity  effluent  limits  are  incorporated 
into  permits,  discharge  monitoring  data 
play  a  critical  role  by  providing  EPA 
and  authorized  NPDES  States  with  data 
to  evaluate  compliance  with  effluent 
limits.  The  use  of  discharge  monitoring 
data  to  determine  permit  compliance 
greatly  enhances  the  ability  of  EPA  and 
authorized  NPDES  States  to  enforce 
permit  conditions. 

Permits  for  industrial  process 
discharges  and  discharges  from  POTWs 
traditionally  have  incorporated  numeric 
and/or  toxicity  effluent  limitations  as 
permit  conditions.  Monitoring  reports 
for  these  discharges  provide  a  direct 
indication  of  whether  the  discharge 
compUes  with  permit  conditions. 
However,  the  proposed  general  permits 
for  CAFOs  will  require  no  discharge  of 
pollutants  into  waters  of  the  U.S. 
Therefore,  monitoring  data  will  be 
required  only  in  case  of  a  discharge 
from  the  retention  system. 

1.  Discharge  Notification 

If  there  is  a  discharge.  Part  n.A  of  the 
draft  permits  requires  the  permittee  to 
notify  the  Director  and  the  State/Tribe 
within  24  hours  of  the  discharge  from 
the  retention  facility,  and  to  provide  a 
written  notification  to  the  Director  and 
the  State/Tribe  within  14  working  days 
of  the  discharge.  The  standard 
notification  requirements  are  specified 
in  40  CFR  122.44(i),  122.41{l)(4).  and 
122.41(1)(6).  A  copy  of  the  notification 
must  be  kept  together  with  the  PPP.  The 
discharge  notification  report  should 
include  the  following: 

(a)  Description  of  the  Discharge 

A  description  and  cause  of  the 
discharge,  including  an  estimate  of  the 
discharge  volume;  the  period  of 
discharge,  including  exact  dates  and 
times,  and.  if  not  corrected,  the 
anticipated  time  the  discharge  is 
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expected  to  continue,  and  steps  being 
taken  to  reduce,  eliminate  and  prevent 
recurrence  of  the  discharge;  and  if 
caused  by  a  precipitation  event, 
information  from  the  facility  and  the 
nearest  National  Weather  Service  station 
concerning  the  size  and  duration  of  the 
precipitation  event. 

(b)  Analysis  of  the  Ehscharge 

The  discharge  must  he  analyzed  for 
all  conventional  pollutants  associated 
with  feedlot  operation,  including  pH, 
biochemical  oxygen  demand  (BOD), 
total  suspended  solids  (TSS),  oil  and 
grease,  and  fecal  coliform  as  well  as 
nonconventional  pollutants,  including 
nutrients  such  as  phosphorus  and 
nitrogen.  High  numbers  of  Fecal 
Coliform  bacteria  are  an  indicator  of  the 
amount  of  pathogenic  bacteria  that  are 
being  discharged  to  the  receiving  water. 
TSS  is  a  common  pollutant  found  in 
discharges  that  can  have  significant 
impacts  on  receiving  waters.  The 
biochemical  oxygen  demand 
measurement  will  help  the  permitting 
authority  evaluate  the  oxygen  depletion 
pxjtentiai  of  the  discharge.  Five  day 
Biochemical  Oxygen  Demand  (BODS)  is 
the  most  commonly  used  indicator  of 
oxygen  demand.  The  pH  will  provide 
important  information  on  the  potential 
availability  of  metals  to  the  receiving 
flora,  fauna,  and  sediment.  In  some 
cases  it  will  provide  information 
regarding  material  management.  In 
addition  to  conventional  pollutants, 
nutrients,  such  as  total  phosphorus, 
total  Kjeldahl  nitrogen  (TKN).  and 
nitrate  plus  nitrite  nitrogen  must  be 
measured  because  nutrients  can 
significantly  impact  water  quality. 
Measurements  taken  for  the  purpose  of 
mciutoring  shall  be  representative  of  the 
monitored  discharge.  Discharge 
monitoring  and  reporting  requirements 
also  include  the  need  to  monitor  for  any 
pollutants  the  facility  uses  or  stores  on 
site  which  have  a  potential  to  be  in  the 
discharge;  for  example,  frequentiy  used 
cleaning  agents  and  pesticides. 

2.  Discharge  Reporting  Requirements 

All  discharge  information  and  data 
shall  be  made  available  to  the  Director 
upon  request  as  specified  in  Part  III.B  of 
the  draft  permits.  Signed  copies  of 
monitoring  reports  shall  be  submitted  to 
EPA  and  the  State/Tribe,  if  requested. 
Signatory  requirements  are  specified  in 
Part  in.H  of  the  draft  permits.  Penalties 
for  falsification  of  data  are  specified  in 
Part  in.C  of  the  draft  permits.  The 
permittee  shall  retain  copies  of  all 
records  of  discharge  monitoring  for  at 
least  three  years  from  the  date  reported 
as  specified  in  Part  m.D  of  the  draft 
permit. 


The  permittee  must  also  notify  EPA 
and  the  State/Tribe  within  30  days  of  a 
change  in  facility  ownership  or 
operational  control.  The  permittee  must 
give  advance  notice  to  the  Director  of 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  resvdt  in 
noncompliance  with  permit 
requirements.  The  permittee  must  also 
report  all  instances  of  noncompliance 
within  24  hours  to  the  Director  and 
State/Tribe  in  accordance  with  the 
notification  requirements  of  these  draft 
permits.  The  draft  general  permits  have 
an  "adverse  climatic  conditions" 
provision  in  Part  in.A(b)  allowing  a 
discharger  to  submit  a  description  of 
why  samples  could  not  be  collected  (in 
lieu  of  sampling  data)  when  the 
discharger  is  unable  to  collect  samples 
due  to  climatic  conditions  which 
prohibit  the  collection  of  samples, 
including  weather  conditions  that  create 
dangerous  conditions  for  personnel, 
such  as  flooding,  high  winds,  hurricane, 
tornadoes,  and  electrical  storms. 

The  requirements  for  the  type  of 
samples  taken  vary,  depending  on  the 
nature  of  the  retention  structure.  A 
minimiun  of  one  grab  sample  must  be 
taken  to  characterize  discharges  from 
overflow  structures,  such  as  ponds  or 
other  impoundments. 

CAFOs  are  not  required  to  submit 
discharge  monitoring  reports  unless 
specifically  requested  by  the  Director. 
However,  these  facilities  must  maintain 
records  of  sampling  data  collected 
during  the  term  of  the  permit  as 
specified  in  Part  m.D  of  the  draft 
permits.  The  permittee  is  required  to 
retain  records  of  all  monitoring 
information,  copies  of  all  reports 
required  by  these  permits,  and  records 
of  all  data  for  a  period  of  at  least  three 
years  from  the  date  of  the  measiirement, 
report,  or  application.  This  period  may 
be  extended  by  the  Director. 

VI.  Poilution  Prevention  Plan 
Requirements 

Part  VI  of  the  draft  permits  includes 
requirements  for  pollution  prevention 
plans  (PPPs).  Each  CAFO  covered  by  the 
draft  general  permits  must  prepare, 
retain,  and  implement  a  PPP  developed 
to  allow  the  implementation  of  site- 
specific  measxires  for  controlling 
pollutants  associated  with  CAFOs.  At  a 
minimum,  the  following  requirements 
should  be  addressed  in  the  PPP  to 
reduce  pollutants  in  runoff  from  the 
facihty:  (1)  Identification  of  potential 
pollutant  sources,  (2)  waste 
management  controls,  (3)  employee 
training,  (4)  inspection  and 
recordkeeping,  (5)  preventive 
maintenance,  (6)  discharge  reporting 
and  notification  procedures,  (7) 


housekeeping  procedures.  (8) 
sedimentation  and  erosion  prevention 
measures,  and  (9)  spill  response 
procedures.  The  key  elements  of  the 
PPP  are  descrit)ed  below: 

(a)  Identification  of  Pollutant  Sources 

PPPs  must  be  based  on  an  accvuate 
understanding  of  the  pollution  potential 
of  the  site.  The  first  part  of  the  plan 
requires  an  evaluation  of  the  potential 
sources  of  pollution  at  the  site.  The 
permittee  must  identify  all  activities 
and  significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  The  PPP  must  include  a  site  or 
topographic  map  showing  the  drainage 
pattern  at  the  facility;  arrows  indicating 
the  direction  of  surface  water  flow  from 
the  facility;  each  existing  structiuo  to 
control  precipitation  runoff;  and  siuface 
water  bodies  which  could  receive  the 
runoff. 

(b)  Wastewater  Retention  Facilities 

The  permittee  shall  keep 
documentation  at  the  facility  supporting 
the  adequacy  of  waste  management 
control  structures  used  to  contain 
wastewaters  and  storm  waters  from  the 
animal  confinement  and  maintenance 
areas.  The  dociimentation  must  include 
all  calculations  used  to  support  design, 
construction,  and  the  size  of  retention 
structiuvs.  as  well  as  all  factors  and 
calculations  used  in  determining  land 
application  rates,  acreage,  and  crops. 
This  documentation  may  be  developed 
by  the  NRCS  or  a  professional 
consultant.  This  information  will  allow 
the  EPA  to  determine  if  the  contaiiunent 
structure  is  adequately  designed  to 
contain  the  required  25-year,  24-hour 
storm  event  and  whether  waste  is  being 
land  appUed  at  agronomic  rates.  CAFOs 
located  in  impaired  watersheds  must 
provide  additional  waste/wastewater 
retention  capacity  to  protect  water 
quahty.  All  CAFOs  in  impaired 
watersheds  must  redesign  their 
retention  structiires  to  include  a  top 
freeboard  of  three  feet  and  in  no  case  the 
top  freeboard  must  not  be  less  than  two 
feet. 

(c)  Liner  Requirement 

In  general,  surface  water  flow  in  most 
of  EPA  Region  6  States  is  sustained 
throughout  much  of  the  year  by  ground 
water  inflow.  As  a  restilt.  contaminants 
from  containment  structures  may  leak 
into  the  ground  water  and  eventually 
move  toward  local  streams  and  rivera. 
Therefore,  the  permittee  must  maintain, 
on  site,  documentation  indicating  that 
no  hydrologic  coimection  exists 
between  the  contained  wastewater  and 
surface  waters  of  the  United  States.  The 
permittee  is  given  two  options  to 
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demonstrate  the  lack  of  hydrologic 
connection:  (1)  Document  that  there  can 
be  no  significant  leakage  from  the 
retention  structure;  or  (2)  document  that 
leakage  from  the  retention  structure 
would  not  migrate  to  surface  waters. 
These  two  options  allow  the  permittee 
to  take  into  account  the  natural  situation 
beneath  the  retention  structure  (such  as 
natural  materials  or  isolated  ground 
waters).  Man  made  connections  from 
ground  waters  to  surface  waters  via 
wells  and  irrigation  must  be  taken  into 
account  when  determining  hydraulic 
connections  If  the  permittee  cannot 
document  the  absence  of  a  hydrologic 
connection,  the  containment  structure 
must  have  a  liner  (constructed  of  either 
man-made  or  natural  materials  or  a 
combination  of  the  two)  which  will 
prevent  the  potential  contamination  of 
surface  waters.  Liners  for  retention 
structures  should  be  constructed  in 
accordance  with  good  engineering 
practices  and  must  be  certified  by  a 
certified  professional  scientist  with 
knowledge  and  experience  in 
hydrogeology  Liner  maintenance  shall 
include  inspection  at  least  once  every 
two  years.  Liner  design  may  be  in 
accordance  with  a  NRCS  plan. 

Although  the  requirement  in  these 
draft  permits  for  liner  installation  is  to 
protect  surface  waters,  the  permittee  is 
strongly  encouraged  to  provide  a  liner 
for  any  containment  structures  to 
comply  with  existing  Federal,  State  or 
Tribal  regulations  for  ground  water 
protection. 

(d)  Manure  and  Pond  Solids  Handling 
and  Land  Application 

Requirements  of  the  draft  {>ennits  and 
the  PPP  do  not  allow  the  storage  of 
wastes  where  there  is  the  potential  for 
inadvertent  release  to  any  surface  water. 
Storage  areas  cannot  be  placed  so  as  to 
be  threatened  by  flood  waters.  Wastes 
cannot  be  applied  to  land  during  or 
immediately  preceding  rain  events  to 
avoid  contaminated  runoff.  Land 
application  rates  and  procedures  that 
are  developed  for  the  facility  in 
accordance  with  State/Tribe  guidelines, 
may  be  made  part  of  the  PPP.  The  PPP 
must  include  documentation  indicating 
that  the  procedures  for  the  handling  and 
disposal  of  wastewater,  manure  and 
pond  solids  comply  with  permit 
requirements.  Documentation  of  waste 
storage  protocol,  land  application 
procedures,  and  manure  handling 
activities  is  a  requirement  of  the  draft 
general  permits  to  ensure  that  pollutants 
are  not  discharged  to  waters  of  the 
United  States.  Permittees  may  use  the 
wastewater  or  manure  as  fertilizer. 
However,  the  permittee  must  limit  the 
application  rate  to  the  crop  uptake  rate 


of  (1)  phosphorus  in  watersheds  that 
have  been  impaired  by  CAFO-related 
activities,  and  (2)  nitrogen  or 
phosphorus  in  non-impaired 
watersheds,  depending  on  whether  the 
soil  phosphorus  concentration  is  below 
or  above  the  phosphorus  threshold  level 
for  that  State/Tribe. 

(e)  Preventive  Maintenance 

A  preventive  maintenance  program 
involves  inspection  and  maintenance  of 
all  management  devices  as  well  as 
inspecting  and  testing  equipment  and 
systems  to  uncover  conditions  that 
could  cause  breakdowns  or  failures 
resulting  in  discharges  of  pollutants  to 
surface  waters.  A  good  preventive 
maintenance  program  includes 
identifying  equipment  or  retention 
systems  used;  periodically  inspecting  or 
testing  equipment  and  retention 
systems;  adjusting,  repairing,  or 
replacing  items;  and  maintaining 
complete  records  on  the  equipment  and 
retention  systems. 

(f)  Good  Housekeeping 

Good  housekeeping  requires  the 
maintenance  of  a  clean,  orderly  facility. 
Good  housekeeping  includes 
establishing  housekeeping  protocols  to 
reduce  the  possibility  of  mishandling 
chemicals  or  equipment  and  training  of 
employees  in  housekeeping  techniques. 
Pollutants  that  may  enter  retention 
structures  at  CAFO  sites  due  to  poor 
housekeeping  include  oils,  grease, 
paints,  gasoline,  truck  washdown. 
solvents,  litter,  debris,  pesticides, 
insecticides,  and  sanitary  wastes.  Good 
housekeeping  protocol  will  include:  (1) 
designating  areas  for  equipment 
maintenance  and  repair;  (2)  providing 
waste  receptacles  at  convenient 
locations  for  waste  collection  and 
disposal;  (3)  locating  equipment 
washdown  areas  on  site  and  providing 
appropriate  control  of  washwaters;  (4)  - 
providing  protected  storage  areas  for 
chemicals,  paints,  solvents,  fertilizers 
and  other  potentially  toxic  materials; 
and  (5)  providing  adequately 
maintained  sanitary  facilities. 

(g)  Spill  Prevention  and  Response 
Procedures 

Areas  where  potential  spills  can 
occur,  and  their  accompanying  drainage 
points  should  be  identified  in  the  PPP. 
Where  appropriate,  specifying  ma.terial 
handling  procedures  and  storage 
requirements  in  the  plan  should  be 
considered.  Procedures  for  cleaning  up 
spills  should  be  identified  in  the  plan 
and  made  available  to  the  appropriate 
personnel.  The  necessary  equipment  to 
implement  a  clean  up  should  be 
available.  Spill  response  procedures 


should  avoid  discharging  to  retention 
structures  unless  necessary  because  of 
immediate  safety  considerations.  The 
following  information  should  be 
included  in  the  PPP:  (1)  A  written 
description  of  materials  that  are  used, 
stored,  or  disposed  of  at  the  CAFO  (such 
as  pesticides,  cleaning  agents,  fuels. 
etc.),  (2)  information  on  spills,  including 
a  list  of  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occurred  at 
the  facility  beginning  one  year  prior  to 
the  effective  date  of  these  permits  and 
have  the  potential  to  contribute 
pollutants  to  runoff  waters.  (3)  a 
summary  of  any  existing  sampling  data 
describing  pollutants  in  previous 
discharges.  (4)  other  information  to 
consider,  if  applicable,  include  the 
manner  and  frequency  in  which 
pesticides,  herbicides,  fertilizers  or  soil 
enhancers  are  apphed  at  the  site  and  an 
evaluation  of  signiHcant  spills  or  leaks 
of  conventional,  toxic  and  hazardous 
pollutants  based  on  a  description  of  the 
materials  released,  an  estimate  of  the 
volume  of  the  release,  the  location  of  the 
release,  and  any  remediation  or  cleanup 
measures  taken. 

(h)  Sediment  and  Erosion  Prevention 

The  PPP  shall  identify  areas  which, 
due  to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion  and  measures  to 
limit  erosion. 

(i)  Employee  Training 

Employee  training  programs  are 
necessary  to  inform  personnel,  at  all 
levels,  of  the  responsibility  of  the 
requirements  of  the  p>ermit  and  of  the 
procedures  outlined  in  the  PPP. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A  PPP 
should  identify  periodic  dates  for  such 
training. 

(j)  Inspections  and  Recordkeeping 

The  facility  operator  or  a  responsible 
person  will  be  named  in  the  PPP  to 
develop  the  plan  and  to  conduct  the 
required  inspections  and  reporting.  This 
person  will  assist  the  facility  manager  in 
the  implementation,  maintenance,  and 
revision  of  the  PPP  The  activities  and 
responsibilities  of  the  designated  person 
should  include  all  asp>ects  of  the 
facility's  PPP  However,  the  facility 
manager,  not  the  employee,  should  have 
overall  responsibility  and  accountability 
for  the  quality  and  implementation  of 
the  PPP. 

Incidents  such  as  spills,  leaks  and 
improper  dumping,  along  with  other 
information  describing  the  quality  and 
quantity  of  discharges  should  be 
included  in  the  records.  Ins]>ections  and 
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maintenance  activities  such  as  cleaning 
oil  and  grit  separators  or  catch  basins 
should  be  documented  and  recorded. 

Typical  inspections  should  include 
visutJ  examination  of  pipes,  pumps, 
tanks,  supports,  foundations,  dikes,  and 
drainage  ditches.  Material  handling 
areas  should  be  inspected  for  evidence 
of,  or  the  potential  for,  pollutants 
entering  the  drainage  system.  A  tracking 
or  follow  up  procedure  must  be  used  to 
ensure  that  appropriate  and  adequate 
response  and  corrective  actions  have 
been  taken.  Records  of  inspections  are 
required  to  be  maintained. 

It  is  important  that  permittees 
conduct  annual  site  inspections  to 
verify  that  the  description  of  potential 
pollutant  sources  is  accurate,  the  site 
drainage  map  has  been  updated  or 
otherwise  modified  to  reflect  current 
conditions;  and  the  controls  outlined  in 
the  PPP  to  reduce  pollutants  are  being 
implemented  and  are  adequate.  Records 
dociimenting  significant  observations 
made  during  the  site  inspection  must  be 
retained  as  part  of  the  PPP  for  a 
minimum  of  three  years.  This  allows 
EPA  access  to  records  of  permit 
compliance  much  the  same  as  all  self- 
reported  information  required  in  other 
NPDES  permits. 

(k)  Consistency  With  Other  Plans 

Facilities  which  have  requirements 
for  retention  capacity  and  land 
application  of  wastes  provided  in  site 
specific  plans  developed  by  NRCS,  or 
BMP  programs  developed  by  a 
professional  consultant  may  incorporate 
any  part  of  such  plans  into  the  PPP  by 
reference. 

Vn.  Other  Permit  Requirements 

1 .  Standard  Permit  Conditions 

The  draft  permits  include  all  of  the 
standard  conditions  used  in  NPDES 
permitting  to  insure  proper 
implementation  of  the  permit 
requirements.  Part  IV  of  the  proposed 
permit  includes  standard  conditions 
and  requirements. 

2.  State  Certification 

Under  CWA  Section  401(a)(1),  EPA 
may  not  issue  an  NfPDES  permit  imtil 
the  State/Tribe  in  which  the  discharge 
originates  grants  or  waives  certification 
to  ensure  compliance  with  appropriate 
requirements  of  the  Act  and  State  or 
Tribal  law.  Section  301(b)(1)(C)  of  the 
Act  requires  that  NPDES  permits 
contain  conditions  that  ensure 
compliance  with  applicable  State/Tribal 
water  quality  standards  or  Umitations. 
The  proposed  permits  contain 
limitations  intended  to  ensure 
compliance  with  State/Tribal  water 


quality  standards  and  has  been 
determined  by  EPA  Region  6  to  be 
consistent  with  the  applicable  State  or 
Tribal  water  quality  stand2utls  and  the 
corresponding  implementation  plans. 
EPA  Region  6  has  requested  that  the  (1) 
New  Mexico  Environmental  Department 
provide  certification  of  general  permits 
Nos.  NMG80000  and  NMG810000,  (2) 
Oklahoma  Department  of  Agriculture 
provide  certification  of  general  permits 
Nos.  OKG8000  and  0KG8 10000,  and  (3) 
Texas  Natural  Resources  Conservation 
Commission  provide  certification  of 
general  permits  Nos.  TXG80000  and 
TXG810000.  EPA  has  also  requested  the 
following  Pueblos  in  New  Mexico: 
Pueblo  of  Isleta,  Pueblo  of  Nambe, 
Pueblo  of  Picuris,  Pueblo  of  Pojoaque, 
Pueblo  of  Sandia,  Pueblo  of  San  Juan, 
Pueblo  of  Santa  Clara,  and  Pueblo  of 
Tesuque  to  provide  certification  of 
general  permits  Nos.  NMG80000  ^nd 
NMG8 10000. 

3.  Reopener  Clause 

EPA  reserves  the  right  to  revise, 
revoke  or  modify  the  draft  permits  to 
meet  any  applicable  water  quality 
standards  if  (1)  effluent  Umitations  or 
guidelines  are  established  or  modified 
in  an  approved  State/Tribe  Water 
Quality  Management  Plan  or  Waste 
Load  Allocation  and  if  they  are  more 
stringent  than  those  listed  in  these 
permits  or  control  a  pollutant  not  listed 
in  these  permits;  (2)  a  total  daily 
maximum  load  (TDML)  is  developed  to 
address  pollution  from  CAFOs  in  a 
particular  watershed.  Permittees  in  that 
watershed  may  be  required  to  obtain 
individual  permits  or  to  obtain  coverage 
under  an  alternative  general  permit  or 
the  permits  may  be  modified  to  include 
different  limitations  and/or 
requirements;  (3)  a  particular  watershed 
is  identified  by  the  State/Tribe  as  having 
been  impaired  by  CAFO-related 
activities.  Permittees  in  that  watershed 
may  be  required  to  obtain  individual 
permits  or  to  obtain  coverage  under 
watershed-specific  general  permits  or 
the  permits  may  be  modifimi  to  include 
different  limitations  and/or 
requirements. 

The  proposed  permits  are  no 
discharge  permits.  In  addition,  the 
BMPs  specified  in  Part  II.D,  when 
implemented  as  specified  in  the  draft 
permits,  will  ensure  that  the  State/ 
Tribal  water  quality  standards  are 
protected.  Any  CAFO  that  is  determined 
to  be  contributing  to  a  violation  of  a 
water  quality  standard  will  not  be 
eligible  for  coverage  under  this  permit 
and  may  be  required  to  apply  for  an 
individual  or  alternative  general  permit 
in  accordance  with  Part  I.F  of  these  draft 
permits. 


If  and  when  a  particular  watershed  is 
identified  by  the  State/Tribe  as  having 
been  impaired  by  CAFO-related 
activities,  permittees  in  that  watershed 
may  be  required  to  obtain  individual 
permits  or  to  obtain  coverage  under  the 
watershed-specific  general  permits  or 
the  permits  may  be  modified  to  include 
different  limitations  and/or 
requirements.  Also,  the  watershed- 
specific  general  permits  may  be 
reopened  or  modified  to  reflect  changes 
in  the  State/Tribe's  listing  of  CAFO- 
impaired  watersheds.  Permit 
modification  or  revocation  will  be 
conducted  according  to  40  CFR  122.62, 
122.63,  and  122.64. 

Vni.  EcoDomic  Impact 

EPA  beUeves  that  the  proposed 
general  permits  will  be  economically 
beneficial  to  the  regulated  community. 
The  proposed  general  permits  provides 
an  economic  alternative  to  the 
individual  NPDES  permit  application 
process  that  facilities  covered  by  these 
permits  would  otherwise  be  required  to 
follow.  The  requirements  are  consistent 
with  those  already  imposed  by  effective 
Federal  regulations  and  State/Tribal 
requirements.  The  suggested 
management  practices  and  PPPs  give  the 
regulated  facilities  guidelines  and 
options  which  may  save  them  time  and 
money. 

EX.  Compliance  With  Other  Federal 
Regulations 

1.  NEPA  Finding  of  No  Significant 
Impact 

For  each  new  CAFO  with  more  than 
1000  animal  units  or  the  number  and 
types  of  animals  specified  in  Part 
Vll.I(a)  of  the  permit  [40  CFR  part  122, 
Appendix  B(a)l  and  any  existing  CAFO 
planning  to  expand  to  the  number  and 
types  of  animals  specified  in  Part 
Vll.I(a),  EPA  will  conduct  a  preliminary 
environmental  review  pursuant  to  the 
requirements  of  CWA  Section  511(c) 
and  the  environmental  review 
procedures  found  at  40  CFR  Part  6, 
"Procedures  for  Implementing  the 
Requirements  of  the  Council  on 
Environmentad  Quality  on  the  National 
Environmental  Policy  Act"  for  NPDES 
New  Source  Program.  Therefore,  new 
CAFOs  and  existing  CAFOs  subject  to 
National  Effluent  Guidelines  (40  CFR 
part  412)  will  be  required  to  complete 
the  form  included  in  Addendum  C  of 
the  proposed  general  permits  and 
submit  this  information  to  EPA  prior  to 
coverage  under  the  permits.  The 
permittee  must  have  documentation  of 
"No  Significant  Impact"  or  a  completed 
Environmental  Impact  Statement  in 
■  accordance  with  an  environmental 
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review  conducted  by  EPA  as  a  condition 
of  permit  coverage.  This  documentation 
must  be  retained  on  site. 

2.  Endangered  Species  Act 

The  proposed  general  permits  will 
authorize  no  discharge,  other  than 
during  catastrophic  or  chronic  rainfall 
events  which  are  relatively  infrequent 
occurrences.  Therefore,  reissuance  of 
these  general  permits  is  unlikely  to 
adversely  affect  any  listed  threatened  or 
endangered  species  or  designated 
critical  habitat.  EPA  will  conduct  an 
environmental  review  for  each  new 
CAFO  with  1000  or  more  animal  units 
and  all  existing  CAFOs  planning  to 
expand  to  the  numbers  of  animals 
specified  in  Part  VII. 1(a)  of  the  draft 
permits  [40  CFR  part  122.  Appendix 
B(a))).  This  review  will  include  an 
evaluation  of  the  potential  impact  on 
endangered  species  due  to  the  proposed 
activities. 

EPA  Region  6  has  submitted  copies  of 
the  proposed  permits  to  the  U.S.  Fish  & 
Wildlife  Service.  During  the  comment 
period  of  these  proposed  permits,  EPA 
will  seek  the  Fish  &  Wildlife  Service's 
concurrence  in  its  "unlikely  to 
adversely  a^ect"  determination.  In  the 
absence  of  such  concurrence,  EPA  will 
initiate  formal  consultation  in 
accordance  with  Section  7(a)(2)  of  the 
Endangered  Species  Act. 

3.  National  Historic  Preservation  Act 

Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historical 
Places  are  not  eligible  for  coverage 
under  these  draft  permits.  During  the 
application  process,  EPA  will  conduct 
an  environmental  review  for  each  new 
CAFO  with  1000  or  more  animal  units 
and  all  existing  G\FOs  plaiming  to 
expand  to  the  number  and  types  of 
animals  specified  in  Part  Vll.I(a)  of  the 
draft  permits  [40  CFR  Part  122, 
Appendix  B(a)]).  This  review  will 
include  an  evaluation  of  the  potential 
effects  on  historic  sites  and  properties 
due  to  the  proposed  activities.  If,  at  any 
time  during  the  operation  of  the  CAFO, 
a  permittee  becomes  aware  that  historic 
properties  may  be  affected  by  CAFO- 
related  activities  not  identified  during 
the  application  process,  the  permittee 
must  contact  the  State  Historic 
Preservation  Officer  (SHPO)  or  the 
Tribal  Historic  Preservation  Officer 
(THPO)  to  determine  whether  additional 
actions  are  required  to  meet  the 
eligibility  requirements  of  the  draft 
permits.  This  may  result  in  initiation  of 
consultation  with  the  SHPO  or  THPO 
and  the  development  or  modification  of 
a  written  agreement  or  the  PPP. 
Therefore,  reissuance  of  these  general 


permits  will  not  adversely  affect  any 
listed  properties  or  properties  that  are 
eligible  for  listing  in  the  National 
Register  of  Historical  Places. 

All  existing  CAFOs  with  less  than 
1000  AUs  will  not  be  eligible  for 
coverage  under  the  reissued  permit  if 
such  facilities  are  already  affecting 
properties  that  are  listed  in  the  National 
Register  of  Historic  Properties.  Existing 
CAFOs  must  comply  writh  Part  I.D(3)  of 
the  draft  permit. 

4.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  related  to  the 
NOI  and  discharge  monitoring  activities 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
(OMB  Nos.  2040-0086  and  2040-0004, 
resj>ectively).  EPA  is  currently 
developing  the  information  collection 
request  (ICR)  (EPA  ICR  no.1868.01)  for 
the  PPP-related  activities  and  will 
submit  ti^e  ICR  to  OMB  for  approval. 

5.  Coastal  Zone  Management  Act 
Reauthorization  Amendment 

Pursuant  to  Section  307  of  the  Coastal 
Zone  Management  Act  (CZMA),  federal 
agency  activities  that  affect  the  coastal 
zone  of  a  state  with  an  approved  coastal 
zone  management  plan  must  be  carried 
out  in  a  manner  consistent,  to  the 
maximum  extent  practable,  with  the 
enforceable  policies  of  that  plan.  To 
assure  such  consistency,  EPA  is 
proposing  to  require  individual  fwrmits 
for  CAFOs  located  within  a  mile  of  the 
Texas  Coastal  Zone  Management  Area. 
Applications  for  such  individual 
permits  will  be  subject  to  CZMA  Section 
307(c)(3)(A)  and  will  receive  the  same 
type  of  review  by  the  Coastal 
Coordination  Council  of  the  Texas 
General  Land  Office  (Administrator  of 
Texas'  approved  Coastal  Zone 
Management  Program)  as  corresponding 
permits  issued  by  the  Texas  Natural 
Resources  Conservation  Commission 
receive  under  31  Texas  Administrative 
Code  Section  505(1  l)(a)(6). 

6.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  P.L. 
104—4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g..  UMRA  section  201.  "Each  agency 
shall  •  •   •  assess  the  effects  of  Federal 
regulatory  actions  •  •   •  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 


UMRA  section  102  defines  "regulation" 
by  reference  to  section  658  of  Title  2  of 
the  U.S.  Code,  which  in  turn  defines 
"regulation"  and  "rule"  by  reference  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  "rule"  as  "any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  [the  Administrative 
Procedure  Act  (APA)].  or  any  other  law 

NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes  but  are  treated  with 
rule-like  procedures. 

Signed  this  18.  day  of  June.  1998. 
Otcar  Ramirez,  Jr., 

Deputy  Director,  Water  Quality  Protection 

Division  (6WQ),  EPA  Region  6. 

[FR  Doc.  98-16943  Filed  6-23-98;  8:45  am) 

BILLMQ  OOOC  a8<0  60  P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Put>lic  Information 
Coll0Ction(s)  submitted  to  OMB  for 
Review  and  Approval 

June  18.  1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  nimiber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
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the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
Information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  27, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct^l  comments  to  Les 
Smith,  Federal  Communications,  Room 
234,  1919  M  St..  NW.,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0214  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  Number:  3060-0072. 

Title:  Airborne  Mobile 
Radiotelephone  License  Application. 
Form  Number:  FCC  409. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 
Number  of  Respondents:  3,000. 
Estimated  Time  Per  Response:  5 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $135,000 
($45.00  filing  fee). 

Total  Annual  Burden:  252  hours. 
Needs  and  Uses:  The  FCC  Form  409 
is  used  in  applying  for  authority  to 
operate  an  airborne  mobile  radio 
telephone  by  individual  users  who 
intend  to  b^ome  subscribers  to  a 
common  carrier  service.  The  form  is 
subsequently  used  for  modification  and 

renewal  of  such  licenses.         

Form  409  is  required  by  47  CFR  Part 
22.  The  applicant  may  be  subject  to 
requirements  in  addition  to  those 
specified  on  the  form. 

The  form  has  been  redesigned  to 
remove  the  fee  filing  data.  FCC  Form 
159.  Fee  Remittance  Advice,  is  required 
to  be  submitted  with  any  payment  to  the 
FCC.  Thus,  we  cire  removing  the 
duplicative  data  collection  from  the  FCC 
Form  409.  This  change  will  not  affect 
the  average  estimated  completion  time 
of  the  form. 
OMB  Approval  Number:  3060-0640. 

Title:  Construction  of  SMR  Stations 
Request  for  Additional  Information. 
Form  Number:  FCC  80O-I. 
Type  of  Review:  Revision  of  a 
ctirrently  approved  collection. 


Respondents:  Individuals  or 
households;  Business  and  other  for- 
profit  entities;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Governments. 
Number  of  Respondents:  300. 
Estimated  Time  Per  Response:  2  hours 
30  minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Others  as 
requested. 

Cost  to  Respondents:  SO. 

Total  Annual  Burden:  750  hours. 
Needs  and  Uses:  This  data  collection 
(letter  format]  is  used  as  a  method  of 
verifying  if  licensee  has  placed  station 
into  operation  and  for  notifying  the 
Commission  of  the  actual  number  of 
mobile  units  placed  in  operatidn  after 
Ucense  grant.  When  a  licensee  provides 
conflicting  information  regarding  the 
construction  or  operational  status  of 
radio  facilities  authorized  to  it,  the 
Commission  requires  clarification/ 
validation/explanation  to  substantiate 
the  facilities'  status  so  that  it  may 
enforce  its  regulatory  responsibiUties. 

Such  responsibilities  include  the 
allocation  and  assignment  of  radio 
frequency  spectnim  and  determining 
the  viability  of  the  underlying  radio 
license  authorizations  which  provide  for 
use  of  that  spectrum. 

The  data  requested  in  this  collection 
are  being  revised  to  include  requesting 
purchase  order/invoices  for  the  base 
station,  transmitter(s)  and  antenna; 
Work  order/invoices  demonstrating 
completion  of  station  construction; 
Name,  address  and  phone  number  of 
individual(s)  performing  the  station 
construction;  model  and  serial  numbers 
of  mobiles  in  operation;  and  a  list  of 
users  and  phone  numbers  on  this 
system  at  die  time  of  construction. 

The  Commission's  requirement  that 
systems  be  permanently  constructed 
and  placed  in  operation  is  contained  in 
47  CFR,  Rule  Section  90.155,  90.313, 
90.631,  90.633,  90.651,  90.725  and 
90.737. 
OMB  Approval  Number:  3060-XXXX. 

Title:  Application  for  DTV  Broadcast 
Station  License. 

Form  Number:  FCC  302-nTW. 

Type  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  19 
hours  (1.5  hours  for  applicant;  17.5 
hours  for  engineer  consultant). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $163,625 
(Consulting  engineers  and  $210.00 
license  application  fee). 

Total  Annual  Burden:  75  hours. 


Needs  and  Uses:  Licensees  and 
permittees  of  DTV  broadcast  stations  are 
required  to  file  FCC  Form  302-DTV  to 
obtain  a  new  or  modified  station 
Ucense,  and/or  to  notify  the 
Commission  of  certain  changes  in  the 
Ucensed  facihties  of  these  stations. 

The  data  are  used  by  Commission 
staff  to  confirm  that  the  station  has  been 
built  to  terms  specified  in  the 
outstanding  construction  permit,  and  to 
update  FCC  station  files.  Data  are  then 
extracted  from  FCC  Form  302-DTV  for 
inclusion  in  the  subsequent  license  to 
operate  the  station. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
|FR  Doc.  9a-17078  Filed  6-25-98;  8:45  am] 

BILUNO  COOE  6712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  98-1 194] 

Notice  of  Telecommunication  Relay 
Services  (TRS)  Certification;  CC 
Docket  No.  90-571 

Released:  June  19,  1998. 

Notice  is  hereby  given  that  the 
applications  for  certification  of  state 
Telecommunication  Relay  Services 
(TRS)  programs  of  the  states  listed 
below  have  been  granted,  subject  to  the 
condition  described  below,  pursuant  to 
Title  rv  of  the  Americans  with 
DisabiUties  Act  of  1990,  47  U.S.C 
225(f)(2),  and  section  64.605(b)  of  the 
Commission's  rules,  47  CFR  64.605(b). 
The  Commission  will  provide  further 
Public  Notice  of  the  certification  of  the 
remaining  applications  for  certification 
once  review  of  those  states'  applications 
has  been  completed.  On  the  basis  of  the 
states  applications,  the  Commission  has 
determined  that: 

(1)  The  TRS  program  of  the  listed 
states  meet  or  exceed  all  operational, 
technical,  and  functional  minimum 
standards  contained  in  section  64.604  of 
the  Commission's  rules,  47  CFR  64.604; 

(2)  The  TRS  programs  of  the  listed 
states  make  available  adequate 
procedures  and  remedies  for  enforcing 
the  requirements  of  the  state  program; 
and, 

(3)  The  TRS  programs  of  the  listed 
states  in  no  way  conflict  with  federal 
law. 

The  Commission  also  has  determined 
that,  where  applicable,  the  intrastate 
funding  mechanisms  of  the  listed  states 
are  labeled  in  a  manner  that  promotes 
national  imderstanding  of  TRS  and  does 
not  offend  the  pubUc,  consistent  with 
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section  64.605(d)  of  the  Commission's 
rules.  47  CFR  64.605(d). 

On  May  14, 1998,  tne  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  that  proposes  ways  to 
enhance  the  quality  of  existing 
telecommunications  relay  services 
(TRS)  and  expand  those  services  for 
better  use  by  individuals  with  speech 
disabilities.  See  Telecommunications 
Relay  Services  and  Speech-to-Speech 
Services  for  Individuals  with  Hearing 
and  Speech  Disabilities,  CC  Docket  No. 
98-67,  FCC  98-90  (rel.  May  20,  1998). 
Because  the  Commission  may  adopt 
changes  to  the  rules  governing  relay 
programs,  including  state  relay 
programs,  the  certification  granted 
herein  is  conditioned  on  a 
demonstration  of  compliance  with  any 
new  rules  ultimately  adopted  by  the 
Commission.  The  Commission  will 
provide  guidance  to  the  states  on 
demonstrating  compliance  with  such 
rule  changes. 

This  certification,  as  conditioned 
herein,  shall  remain  in  effect  for  a  five 
year  period,  beginning  July  26.  1998. 
and  ending  July  25,  2003,  pursuant  to  47 
CFR  64.605(c).  One  year  prior  to  the 
expiration  of  this  certification,  July  25, 
2002,  the  states  may  apply  for  renewal 
of  their  TRS  program  certifications  by 
filing  documentation  in  accordance 
with  the  Commission's  rules,  pursuant 
to  47  CFR  64.605(a)  and  fb). 

Copies  of  certification  letters  are 
available  for  public  inspection  at  the 
Commission's  Common  Carrier  Bureau, 
Network  Services  Division,  Room  235, 
2000  M  Street,  NW,  Washington,  DC, 
Monday  through  Thursday.  8:30  AM  to 
3:00  FM  (closed  12:30  to  1:30  PM)  and 
the  FCC  Reference  Center,  Room  239, 
1919  M  Street,  NW,  Washington,  DC. 
daily,  bom  9:00  AM  to  4:30  PM. 

Fourth  Group  of  States  Approved  for 
Certification 

File  No.  TRS-97-07. 
Applicant:  Virginia  Public  Service 
Commission. 
State  of:  Virginia. 
File  No.  TRS-97-23. 
Applicant:  Department  of  Public 

Utilities. 
State  of:  Massachusetts. 

File  No.  TRS-97-38. 
Applicant:  North  Carolina  Department 
of  Health  and  Human  Services. 
State  of:  North  Carolina. 

File  No.  TRS-97-44. 

Applicant:  Wisconsin  Department  of 
Administration. 

State  of:  Wisconsin. 

For  further  information  contact:  Al 
McCloud.  (202)  418-2499. 
amccloud@fcc.gov:  Helene  Nankin, 


(202)  418-1466,  hnankin@fcc.gov;  or 
Kris  Monteith,  (202)  418-1098, 
kmonteit@fcc.gov,  (TTY,  202-418- 
0484),  at  the  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission. 

Federal  Communications  Commission. 

Geraldine  A.  M«tiae, 

Chief,  Network  Services  Division,  Common 

Carrier  Bureau. 

|FR  Doc.  98-17077  Filed  6-25-98;  8:45  am] 

BILUNQ  COOe  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  BanK  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Com|Mnies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  10, 

1998. 
A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  Sam  Bryan  Cook,  St.  Louis. 
Missouri,  and  Robert  Marion  Robuck, 
Jefferson  City,  Missouri,  both 
individually  and  jointly  through  a  trust; 
to  acquire  additional  voting  shares  of 
Central  Bancompany.  Inc.,  Jefferson 
City,  Missouri,  and  thereby  indirectly 
acquire  Central  Trust  Bank,  Jefferson 
Qty,  Missouri . 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  22, 1998. 
Robert  deV.  FrierBon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-16981  Filed  6-25-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbaniung  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  20.  1998. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  MetroCorp  Bancshares,  Inc., 
Houston.  Texas,  and  Metro-Corp 
Delaware.  Inc..  Wilmington,  Delaware; 
to  become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  MetroBank.  N.A..  Houston, 
Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Manager 
of  Anaiytical  Support.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  InterWest  Bancorp,  Oak  Harbor, 
Washington;  to  merge  with  Kittitas 
Valley  Bancorp,  Ellensburg, 
Washington,  and  thereby  indirectly 
acquire  Kittitas  Valley  Bank.  N.A-, 
Ellensburg.  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  22. 1998. 
Robert  deV.  FrierBon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-16982  Filed  6-25-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING: 

Committee  on  Employee  Benefits  of  the 

Federal  Reserve  System.' 

TIME  AND  DATE:  2:30  p.m.,  Wednesday, 

July  1.  1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets.  NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  relating  to  Federal 
Reserve  System  benefits. 

2.  Issues  relating  to  potential 
litigation. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  of  this  meeting.  (The 
Web  site  also  includes  procedural  and 
other  information  about  the  meeting.) 

Dated:  June  24,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-17236  Filed  &-24-98;  12:40  pm) 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0987] 

Policy  Statement  on  Privately  Operated 
Multilateral  Settlement  Systems 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Policy  statement. 

SUMMARY:  As  part  of  its  payment  system 
risk  reduction  progrsmi,  the  Board  of 
Governors  is  adopting  a  policy 
statement  on  Privately  Operated 
Multilateral  Settlement  Systems,  which 
integrates  its  existing  policies  on 
Privately  Operated  Large-Dollar 
Multilateral  Netting  Systems  and  Private 
Small-Dollar  Clearing  and  Settlement 
Systems  into  one  comprehensive  policy. 
EFFECTIVE  DATE:  January  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Marquardt,  Assistant  Director 
(202/452-2360)  or  Paul  Bettge,  Assistant 
Director  (202/452-3174);  Oliver  Ireland, 
Associate  General  Counsel  (202/452- 
3625);  for  the  hearing  impaired  only. 


'  The  Committee  on  Employee  Benefits  considers 
matters  relating  to  the  Retirement,  Thrift,  Long- 
Term  Disability  Income,  and  Insurance  Plans  for 
employees  of  the  Federal  Reserve  System. 


Telecommunications  Device  for  the 
Deaf.  Diane  Jenkins  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

L  The  Proposed  Policy  Statement 

In  November,  1997,  the  Board  issued 
for  public  comment  a  proposal  to  adopt 
a  policy  statement  on  Privately 
Operated  Multilateral  Settlement 
Systems  (62  FR  60713,  Nov.  12.  1997). 
The  proposed  policy  statement  was 
designed  to  integrate  several  of  the 
Board's  existing  poUcies  on  payment 
system  risk  into  a  more  comprehensive 
and  consistent  framework.  The 
proposed  policy  statement  addressed 
riskJs  in  multilateral  settlement 
arrangements  for  both  "small-dollar" 
payments,  such  as  clearinghouses  for 
checks  and  automated  clearing  house 
(ACH)  payments  and  systems  for 
settlement  of  "large-dollar"  payments, 
which  are  typically  used  for  interbank 
and  financial  market  transactions.  The 
proposal  was  intended  to  provide  a 
flexible,  risk-based  approach  to  risk 
management  in  these  systems  and  not 
mandate  uniform,  rigid  requirements  for 
all  systems. 

The  proposed  policy  statement 
identified  fundamental  categories  of 
risk,  including  credit,  liquidity, 
operational,  legal,  and  systemic  risk, 
that  may  arise  in  different  types  of 
multilateral  settlement  arrangements. 
Systems  would  be  expected  to  address 
any  material  risks  in  each  category.  For 
each  type  of  risk,  the  policy  statement 
included  first,  a  discussion  of  risk 
factors  designed  to  identify  those 
multilateral  settlement  systems  where 
risks  may  be  heightened  relative  to  other 
means  of  settlement.  Second,  threshold 
criteria  were  intended  to  identify  more 
clearly  systems  in  which  these  risk 
factors  were  not  likely  to  arise.  These 
criteria  were  intended  to  simplify 
administration  of  the  policy  and  reduce 
potential  regulatory  burden  on  systems 
where  the  Board's  analysis  suggests  that 
risks  may  be  minimal.  (An  Appendix 
published  with  the  propK>sed  policy 
statement  also  provided  examples  of  the 
likely  application  of  the  policy    - 
statement  to  specific  types  of  systems.) 
Third,  the  proposed  policy  statement 
provided  illustrations  of  the  types  of 
risk  management  measures  that  may  be 
appropriate  given  the  particular  risk 
factors  identified.  Particularly  for 
multilateral  settlement  systems  that  are 
not  likely  to  raise  systemic  risk 
concerns,  these  illustrations  were 
intended  to  provide  flexible  guidance 
rather  than  an  exhaustive  or  prescriptive 
set  of  requirements,  such  that  systems 
would  be  encouraged  to  implement  risk 


management  measures  commensurate 
with  the  scale  and  scope  of  risks. 

For  multilateral  settlement  systems 
that  were  considered  sufficiently  large 
to  raise  potential  systemic  risk  concerns, 
the  proposed  policy  statement  would 
have  imposed  higher  risk  management 
standards.  Those  larger  systems  that  met 
proposed  systemic  risk  criteria  would 
have  been  expected  to  demonstrate 
robust  policies  and  procedures  for 
addressing  settlement  failures  and 
disruptions.  Certain  of  those  larger 
multilateral  settlement  systems  would 
also  have  been  required  to  meet  the 
same  requirements  of  the  Board's 
existing  poficy  statement  on  Privately 
Operated  Large-Dollar  Multilateral 
Netting  Systems  (Large-Dollar  Policy 
Statement),  including  meeting  the 
Lamfalussy  Minimum  Standards. ' 

The  Board  also  proposed  to  repeal  its 
existing  risk  policies  for  certain  "small- 
dollar"  payments  clearing  and 
settlement  arrangements.  The  earlier 
policies  were  designed  to  address 
specific  situations  that  arose  in  the 
Federal  Reserve's  provision  of  net 
settlement  services  to  depository 
institutions.  The  proposed  policy 
statement  would  eliminate  the  need  for 
such  policies. 

n.  The  Final  Policy  Statement 

The  Board  is  adopting  a  final  poUcy 
statement  that  retains  the  structure  and 
analytical  approach  of  the  original 
proposal.  The  policy  statement  replaces 
two  existing  components  of  the  Board's 
Policy  Statement  on  Payments  System 
Risk,  namely  those  for  "Privately 
Operated  Large-Dollar  Multilateral 
Netting  Systems"  and  "Private  Small- 
Dollar  Clearing  and  Settlement 
Systems,"  which  are  being  repealed 
concurrently  with  the  effective  date  of 
this  policy  statement.  As  in  the 
proposal,  multilateral  settlement 
systems  subject  to  the  policy  would  be 
required  to  address  risk  factors  using  a 
set  of  basic  analytical  risk  categories. 
The  final  policy  statement  reflects 
important  modifications  to  the  original 
proposal  designed  to  improve  the  clarity 
and  effectiveness  of  the  policy  and  to 
address  concerns  identified  by 
commenters. 

Scope  and  Administration  of  the  Policy 

The  final  policy  statement  includes  a 
general  threshold  for  application  of  the 
poUcy  in  order  to  eliminate  potential 
administrative  burden  on  those  smaller 


'  Report  of  the  Committee  on  Interbank  Netting 
Schemes  of  the  Central  Banks  of  the  Croup  of  Ten 
Countries  (Bank  for  International  Settlements. 
November  1990)  presented  a  set  of  Riinimum 
standards  for  netting  schemes  (Lamfalusay 
Minimum  Standards). 


UMI 


Federal  Register/ Vol.  63,  No.  123 /Friday,  June  26,  1998 /Notices 


34889 


systems  that  are  not  likely  to  pose 
systemic  risks  or  other  significant  risk 
concerns.  Specifically,  the  policy  will 
apply  to  those  multilateral  settlement 
systems  that  settle  payments  with  an 
aggregate  gross  value  of  more  than  $5 
billion  on  any  day.  The  Board  believes 
that  systems  with  activity  below  this 
threshold  and  their  members  may 
nonetheless  find  the  framework  and 
analysis  of  the  policy  statement  helpful 
in  evaluating  and  managing  risks. 

Risk  Factors  and  Risk  Management 
Measures 

The  Final  policy  statement  largely 
retains  the  discussions  of  credit, 
liquidity,  operational,  and  legal  risk 
factors  and  risk  management  measures 
in  the  proposal.  Technical  modifications 
have  been  made  in  a  number  of  areas, 
however,  to  clarify  the  policy  and 
address  concerns  of  commenters,  as 
discussed  further  below.  In  conjunction 
with  the  limitation  on  the  scope  of  the 
policy  discussed  above,  the  final  policy 
has  been  simplified  by  elimination  of 
the  proposed  separate  Systemic  Risk 
category. 

As  in  the  proposed  policy  statement 
and  the  Board's  existing  Policy 
Statement  on  Payments  System  Risk, 
certain  systems  are  required  to  meet  the 
Lamfalussy  Minimum  Standards. 
However,  under  the  final  policy,  the 
Bofird  will  use  several  factors  to 
determine  whether  a  system  should 
meet  the  Lamfalussy  Minimum 
Standards.  These  factors  include  the 
settlement  of  predominantly  large-value, 
interbank  or  other  financial  market 
transactions,  such  as  foreign  exchange 
transactions,  or  the  existence  of  credit  or 
liquidity  exposures  that  have  the 
potential  to  raise  significant  systemic 
risk  concerns.  These  factors  should 
ensure  that  the  Lamfalussy  Minimum 
Standards  will  be  applied  where 
systemic  risks  exist,  but  allow  for  more 
flexible  risk  management  in  other 
systems.  The  Board  may  be  required  to 
make  infrequent  case-by-case 
determinations  in  this  regard.  In 
addition,  the  final  poUcy  strongly 
encourages  systems,  in  meeting  the 
Lcimfalussy  Minimum  Standards,  to 
establish  real-time  risk  controls  and 
other  specific  risk  management 
measures,  as  currently  described  in  the 
Board's  existing  Large-Dollar  Policy 
Statement.  However,  alternative  risk 
management  measures  that  provide  an 
equivalent  level  of  assurance  that  the 
Lamfalussy  Minimum  Standards  will  be 
met  will  also  be  considered.  The  final 
policy  also  includes  modified 
terminology  in  restating  the  Lamfalussy 
Minimum  Standards  to  reflect  the 
policy's  broader  application  to 


"settlement"  systems  rather  than  to 
"netting"  systems  only. 

III.  Summary  of  Comments 

The  Board  received  26  public 
comment  letters  on  its  proposed  policy 
statement.2  The  commenters  included 
nine  commercial  banking  organizations, 
seven  clearing  organizations  and 
associations,  seven  retail  payment 
networks,  and  three  trade  associations. 

General  Comments 

Commenters  generally  supported  the 
policy's  flexible  approach  to  addressing 
risks  in  multilateral  settlement 
arrangements.  Many  also  supported  the 
integration  of  the  Board's  existing  policy 
statements  within  a  unified,  analytical 
framework.  However,  a  number  of 
commenters  expressed  concerns  about 
the  inclusion  of  clearinghouses  for 
small-dollar  or  traditionally  retail- 
oriented  payments,  such  as  checks,  ACH 
payments,  and  automated  teller 
machine  (ATM)  and  credit  card 
transactions,  within  a  comprehensive 
policy  on  settlement  risk.  Many  of  these 
commenters  focused  on  the 
requirements  for  real-time  risk  controls 
associated  with  the  Lamfalussy 
Minimum  Standards  (discussed  further 
below)  and  on  the  implication  that 
small-dollar  payments  settlement 
arrangements  may  pose  systemic  risk. 
Three  commenters  felt  that  there  was  no 
rationale  for  unifying  the  large-and 
small-dollar  policies  for  settlement 
arrangements. 

A  number  of  commenters  described 
risk  management  measures  used  in  their 
system  and  requested  exemptions  from 
the  policy  based  on  those  measures. 
Several  commenters  requested  that 
particular  types  of  systems  or  payments 
be  exempt  from  the  policy  altogether, 
such  as  credit  card  or  ATM  card 
settlement  arrangements.  Several 
commenters  felt  that  the  policy  was  too 
vague  and  did  not  provide  sufficient 
guidance  regarding  measures  that  would 
be  adequate  for  compliance  with  the 
policy. 

The  limitation  on  the  scope  of  the 
poUcy  to  systems  with  daily  payment 
activity  above  $5  billion  should  address 
concerns  expressed  by  commenters 
about  the  potential  burden  of  the  poUcy 
statement  on  smaller,  retail-oriented 
systems.  Under  the  policy,  only  the 
largest  systems  will  need  to  complete  an 
analysis  of  credit,  liquidity,  operational, 
and  legal  risks. 

For  systems  subject  to  the  policy 
statement,  the  Board  believes  that  the 
flexible  approach  set  out  in  the  policy. 


while  requiring  more  careful  analysis  on 
the  part  of  the  clearinghouses  than 
would  a  more  rigid  set  of  requirements, 
is  the  most  likely  to  lead  to  appropriate 
risk  management  measures 
commensurate  writh  the  level  and  nature 
of  risks  in  different  systems.  The  Board 
emphasizes  that  the  poUcy  does  not 
necessarily  imply  that  any  particular 
system  needs  to  make  changes  to  its 
policies  or  procedures.  In  particular,  for 
some  systems  covered  by  the  policy,  the 
risk  factors  described  in  the  policy 
statement  may  not  be  significant.  For 
systems  that  do  exhibit  one  or  more  risk 
factors,  the  types  of  risk  management 
measures  described  by  a  number  of 
commenters  are  likely  to  be  sufficient  to 
meet  the  requirements  of  the  policy 
statement.  Moreover,  the  new  poUcy  is 
likely  to  be  less  burdensome  than  the 
Board's  existing  payment  system  risk 
policies  for  small-dollar  payments 
arrangements  because  it  does  not 
contain  specific  risk  management 
requirements  for  these  systems.  The 
final  policy  also  clarifies  that,  in 
general,  the  Board  does  not  believe  that 
retail-oriented  systems  need  to  meet 
fully  the  Lamfalussy  Minimum 
Standards  and  implement  real-time  risk 
controls. 

Six  commenters  requested  that  the 
Board  reference  and  endorse  other 
reports  on  payment  system  risk, 
including  one  report  on  settlement  risk 
issued  by  a  private-sector  task  force  (the 
NACHA/NOCH  Report)  and  a  General 
Accounting  Office  report.'  These  reports 
include  useful  background  information 
and  insights  on  certain  aspects  of 
payment  system  risk.  Although  many  of 
the  findings  of  the  N^CHA/NOCH 
Report  are  consistent  with  those  in  this 
policy  statement,  the  Board  does  not 
believe  that  it  would  be  appropriate  to 
attempt  to  incorporate  these  findings 
within  this  policy  statement. 

Specific  Issues  on  Which  the  Board 
Sought  Comment 

1.  Identification  of  Material  Risks; 
Threshold  Criteria 

Most  commenters  felt  that  the  risk 
categories  and  descriptions  of  risk 
factors  and  risk  management  measures 
reasonably  captured  the  features  of 
multilateral  settlement  systems  likely  to 
lead  to  greater  settlement  risk  (with  the 
exception  of  the  Systemic  Risk  category, 
discussed  below).  Two  commenters 
requested  that  definitions  of  major  risks 


^  This  total  does  not  include  comment  letters  from 
Federal  Reserve  Banks. 


'  National  Organization  of  Clearing  Houses  and 
National  Automated  Clearing  House  Association. 
Beport  of  the  Settlement  Risk  Management  Task 
Force:  Findings  andjiecommendations,  1996: 
General  Accounting  OfTice,  Payments,  Clearance, 
and  Settlement:  A  Guide  to  the  Systems.  Risks,  and 
Issues,  June  1997,  GAO/GGD-97-73. 
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be  included  in  the  policy.  The  final 
policy  includes  brief  definitions  of 
credit,  liquidity,  operational,  and  legal 
risks  in  the  context  of  settlement  risk 
management. 

As  noted  above,  the  proposed  policy 
statement  included  "threshold  criteria" 
for  each  risk  category  to  distinguish 
systems  not  likely  to  pose  material  risk 
factors.  Many  commenters  requested 
clarification  of  the  definition  of  certain 
of  the  thresholds.  A  number  of 
commenters  described  certain  features 
of  their  system  and  requested  that 
systems  with  these  features  be  exempt 
from  the  policy.  Others  noted  that 
certain  risk  factors,  such  as  loss-sharing 
arrangements,  would  in  many  cases  not 
give  rise  to  material  risks  for 
participants  given  the  small  size  of 
potential  losses.  A  number  of 
participants  felt  that  the  netting  fiactor 
was  not  a  useful  indication  of  liquidity 
risk. 

The  original  intent  of  the  threshold 
criteria  was  to  provide  simple,  de 
minimis  exclusions  for  systems  where 
risks  were  not  likely  to  be  material. 
Questions  raised  by  commenters 
indicate  that  these  criteria  may  not 
prove  to  be  as  simple  to  implement  as 
originally  intended.  The  limitation  on 
the  scope  of  the  policy  to  systems  with 
daily  payment  activity  above  $5  billion 
should  address  many  of  the  concerns  of 
commenters.  The  final  policy  thus  does 
not  include  separate  threshold  criteria, 
although  it  retains  the  closely  related 
discussion  of  risk  factors. 

Some  commenters  requested  that  the 
Board  clarify  that  not  all  risk 
management  measures  listed  under  the 
discussion  of  risk  management 
meas\ires  are  required  to  address  a 
particular  risk  factor.  The  final  pohcy 
clarifies  that  this  is  the  case. 

Some  commenters,  such  as  ATM 
networks,  requested  greater  specificity 
on  which  risk  memagement  measures 
would  be  required  for  their  systems  in 
order  to  be  considered  in  compliance 
with  the  policy  statement.  Others 
requested  that  the  Board  confirm  that 
certain  risk  measures  used  by  their 
system  would  be  considered  sufficient 
to  address  a  particular  risk  factor  in  all 
cases.  For  example,  two  commenters 
requested  that  the  Board  confirm  that 
credit  card  systems  do  not  exhibit  legal 
risk  by  virtue  of  their  operating  rules; 
other  commenters  requested  that  use  of 
the  Federal  Reserve's  net  settlement 
service  be  considered  adequate 
protection  against  legal  risk.  Some 
commenters  requested  clarification  on 
the  acceptability  of  gross  versus  net 
recasts  of  payments  in  a  settlement 
failure  situation. 


As  noted  above,  the  limitation  on  the 
scope  of  the  policy  to  the  largest 
systems  should  address  many  of  the 
concerns  of  commenters.  Even  for  these 
larger  systems,  the  Board  believes  that 
because  different  systems  may 
implement  different  risk  management 
measures  appropriate  to  the  scale  of 
risks  and  the  nature  of  their  operations, 
additional  prescriptive  requirements 
would  not  be  appropriate  for  all  systems 
and  would  undermine  the  flexible 
approach  of  the  policy.  Moreover,  the 
Board  is  not  in  a  position  to  confirm 
that  particular  measures  cdopted  by 
particular  systems,  such  as  specific  time 
frames  for  settlement,  provisions  of 
system  rules,  or  use  of  any  particular 
settlement  services,  would  be  sufficient 
to  address  particular  risk  factors 
independent  of  detailed  knowledge  of 
the  operations  and  other  featxires  of  the 
partic\ilar  system  on  an  ongoing  basis. 
However,  the  final  pohcy  clarifies  that 
a  system  that  exhibits  one  or  more  risk 
factors  does  not  necessarily  need  to 
enhance  its  risk  management  policies 
and  procedures  if  existing  arrangements 
are  adequate  to  address  the  particular 
risk  factor. 

2.  Systemic  Risk  Criteria  and  Risk 
Management  Measures 

The  proposed  policy  set  out  dollar 
thresholds  for  identifying  systems  that 
have  the  potential  to  pose  systemic  risk. 
The  Board  requested  comment  on  the 
thresholds  used  to  identify  those 
systems  with  the  potential  to  pose 
systemic  risk,  as  well  as  on  the  risk 
management  measures  specified  for 
such  systems.  Commenters  suggested  a 
range  of  different  criteria  that  may  be 
indicative  of  systemic  risk,  including 
gross  and  net  settlement  volumes, 
settlements  relative  to  individual 
participants'  capital,  and  the 
characteristics  of  underlying  payments. 
Some  commenters  noted  that  a  uniform 
threshold  was  inappropriate,  as 
systemic  risk  could  depend  on  many 
factors.  CcHnmenters  also  requested 
clarification  on  risk  management 
measures,  including  the  application  of 
the  Lamfalussy  Minimum  Standards. 

To  simpUfy  the  analysis  and 
assessment  of  risks  ind  address 
concerns  expressed  by  commenters,  the 
final  pohcy  does  not  include  a  separate 
component  for  "Systemic  Risk."  As 
noted  earUer.  the  overall  scope  of  the 
pohcy  has  also  been  Umited  to  systems 
with  aggregate  gross  daily  payment 
activity  above  $5  bilUon.  This  threshold 
is  also  consistent  with  suggestions  made 
by  some  commenters  for  identifying 
systems  that  may  pose  systemic  risk. 
llie  Board  considered  other  thresholds, 
such  as  those  based  on  settlement 


exposures  relative  to  the  capital  of 
participants,  but  concluded  that  such 
thresholds  would  be  overly  complex 
and  burdensome  as  a  means  of 
identifying  systems  that  are  subject  to 
the  pohcy  statement  [as  well  as  those 
that  are  not). 

The  Board  continues  to  believe  that 
the  Lamfalussy  Minimum  Standards 
provide  important  guidance  for 
addressing  settlement  risk  in 
multilateral  settlement  systems  where 
hiiure  to  settle  net  obligations  as  and 
when  expected  could  have  systemic 
consequences.  However,  the 
requirement  that  a  system  be  capable  of 
settling  all  positions  in  the  event  of  the 
default  of  the  largest  single  participant 
may  not  be  necessary  for  certain 
systems.  Although  large  check.  ACH, 
and  credit  card  settlement 
arrangements,  for  example,  should 
demonstrate  sound  risk  management 
measures,  the  Board  does  not  believe 
that  all  of  the  requirements  of  the 
Lamfalussy  Minimum  Standards  are 
generally  necessary  for  these  systems. 
Settlement  obligations  for  individual 
participants  are  not  of  the  same 
magnitude  as  in  traditional  large-value 
payment  systems,  and  credit  and 
liquidity  exposures  are  typically 
diversified  over  large  numbers  of 
participants.  In  many  cases,  there  are 
reliable  and  timely  alternatives  to 
settlement  through  the  clearinghouse, 
particularly  for  check  and  ACH  clearing 
and  settlement  arrangements. 

The  Board  will,  therefore,  apply 
additional  factors  to  determine  whether 
systems  must  meet  the  Lamfalussy 
Minimum  Standards.  These  factors 
include  settlement  of  high  volumes  of 
large-value,  interbank  or  other  financial 
market  transactions,  such  as  foreign 
exchange  transactions,  or  significant 
systemic  credit  or  Uquidity  risks. 

The  proposed  policy  enumerated  the 
five  implementation  measures, 
including  real-time  controls  and  net 
debit  caps,  required  of  systems  cxirrently 
subject  to  the  Lamfalussy  Minimum 
Standards.  Many  commenters  felt  that 
real-time  interbank  risk  controls  and    ^ 
bilatend  credit  limits  were  generally  not 
feasible  or  desirable  for  retail  payment 
systems. 

The  modifications  to  the  proposal 
discussed  above  should  obviate  these 
concerns.  In  addition,  to  provide 
additional  flexibility,  the  final  policy 
has  been  modified  to  permit  alternative 
risk  management  controls  that  provide 
an  equivalent  level  of  certainty  that  the 
Lamfalussy  Minimimi  Standards  can  be 
met.  The  final  policy  also  clarifies  that, 
as  in  the  Board's  existing  poHcy  for 
large-dollar  multilateral  netting  systems, 
centrally  managed  limits  between  the 
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system  and  each  participant  would  be 
considered  equivalent  to  bilateral  limits 
when  the  system  itself  acts  as  a  central 
counterparty  or  otherwise  guarantees 
settlement.  This  is  also  consistent  with 
the  Board's  approach  under  Regulation 
F,  where  institutions  are  required  to  set 
bilateral  limits  on  credit  and  liquidity 
exposures  to  correspondents  and  other 
counterparties. 

3.  Usefulness  of  an  Appendix 

• 

Most  commenters  felt  that  the 
Appendix  to  the  proposed  policy 
containing  examples  of  application  of 
the  policy  was  useful,  although  several 
commenters  disagreed.  Given  the 
limitation  on  the  scope  of  the  final 
policy,  the  Board  does  not  believe  that 
such  examples  are  necessary.  Thus,  the 
final  policy  does  not  include  an 
Appendix. 

Other  Comments 

1.  Administration  and  Enforcement  of 
the  Policy  Statement 

A  number  of  commenters  raised 
questions  about  the  administration  and 
enforcement  of  the  policy  statement. 
Two  commenters  stated  that  the  Board 
should  not  apply  or  enforce  the  policy 
through  provision  of  Federal  Reserve 
net  settlement  services.  Several 
commenters  encouraged  the 
development  of  interagency  supervisory 
examination  procedures  to  provide  a 
consistent,  objective  approach  to 
enforcement  of  the  policy  statement.  A 
few  commenters  requested  that  the  legal 
status  of  the  policy  statement  be 
clarified,  and  that  an  appeals  process  be 
specified  for  actions  taken  under  the 
policy  statement. 

Like  other  components  of  the  Board's 
Policy  Statement  on  Payments  System 
Risk,  this  policy  statement  is  not  a 
regulation,  but  rather  provides  the 
framework  that  the  Board  expects  to  use 
when  taking  action  on  matters  within  its 
jurisdiction.  The  Board  expects  to 
administer  the  policy  statement  through 
its  existing  authority,  including  its 
supervisory  jurisdiction  over 
institutions  such  as  state  member  banks 
and  bank  holding  companies,  as  well  as 
Federal  Reserve  service  relationships, 
where  appropriate.  The  assessment  of 
compliance  with  the  policy  statement 
will  not  be  based  on  the  use  of  any 
particular  type  of  Federal  Reserve  net 
settlemertt  service,  but  rather  on 
systems'  risk  factors  and  risk 
management  policies.  The  avenues  for 
appealing  actions  under  the  policy 
would  be  the  same  as  in  the  Board's 
existing  supervisory  or  service 
relationships.  Given  the  limited  scope  of 
the  Hnal  policy,  the  Board  does  not 


believe  that  interagency  examination 
procedures  are  needed  at  this  time. 

Two  commenters  asked  that  the  Board 
clearly  specify  any  reporting 
requirements  for  gross  and  net 
settlement  data  and  position  data.  The 
final  policy  includes  a  clarification  as  to 
the  type  of  data  that  may  be  requested. 

2.  Repeal  of  Existing  Small-Dollar 
Policies 

Five  commenters  objected  to  the 
perceived  withdrawal  of  the  Board's 
approval  under  the  Board's  existing 
payment  system  risk  policies  for  small- 
dollar  systems.  Some  of  these 
commenters  requested  that  a  program  of 
certification  of  compliance  with  the 
policy  statement  be  developed  in  lieu  of 
these  "approvals." 

The  "approvals"  referred  to  by 
commenters  represent  previous 
determinations  by  the  Board  that 
particular  systems  may  use  the  Fedwire- 
based  net  settlement  services  across 
multiple  Federal  Reserve  Districts.  In 
1990,  the  Board  established  a  set  of 
conditions,  embodied  in  the  current 
Payments  System  Risk  policy  for 
"small-dollar"  systems,  for  the  use  of 
this  service.  Subsequent  applications  for 
cross-District  net  settlement  services 
have  been  reviewed  under  this  policy. 
The  conditions  in  the  policy  were 
designed  in  large  part  to  address 
specific  concerns  about  risk  to  the 
Federal  Reserve  in  providing  cross- 
District  net  settlement  services. 

Although  the  Board  is  repealing  its 
existing  small-dollar  policies 
concurrently  with  the  issuance  of  this 
policy  statement,  the  Board  is  not 
repealing  the  prior  approval  of  any 
system  to  use  the  Fedwire-based,  cross- 
District  net  settlement  service  in 
conjunction  with  issuance  of  this 
policy.  In  general,  such  cross-District 
systems  may  continue  to  use  the 
Fedwire-based  net  settlement  service. 
As  with  any  system  subject  to  this 
policy,  regardless  of  whether  it  uses  the 
Fedwire-based  net  settlement  service, 
another  Federal  Reserve  net  settlement 
service,  or  another  settlement  method, 
appropriate  enforcement  actions  will  be 
considered  if  the  system  is  found  to  be 
not  in  compliance  with  the  policy.  The 
Board  also  notes  that  approval  to  use  the 
cross-District  net  settlement  service  or 
any  other  Federal  Reserve  service  does 
not  imply  Federal  Reserve  endorsement 
of  a  particular  system  or  of  its  risk 
management  arrangements,  and  should 
not  be  used  to  communicate  any  such 
endorsement  to  participants  or  potential 
participants.  Moreover,  the  Board  does 
not  anticipate  formally  certifying 
compliance  of  systems  under  the  policy, 
as  this  would  be  likely  to  reduce  the 


normal  incentives  for  participants  to 
monitor  and  manage  the  risk  in  systems 
in  which  they  participate. 

Effective  Date 

The  policy  statement  will  be  effective 
January  4,  1999  to  permit  systems 
subject  to  the  policy  a  six-month  period 
to  assess  and  ensure  their  compliance. 
Although  the  Board  does  not  expect  that 
compliance  with  the  policy  statement 
will  necessitate  operational  changes  for 
the  few  systems  that  will  fall  within  its 
scope,  the  Board  recognizes  that  systems 
may  currently  have  other  critical  efforts 
underway,  such  as  preparation  for  the 
century  date  change.  As  a  result,  the 
Board  will  consider  extending  the 
effective  date  on  a  case-by-case  basis  for 
systems  that  can  demonstrate  significant 
resource  demands  due  to  other  critical 
efforts. 

Competitive  Impact  Analysis 

The  Board  has  established  procedures 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payments  system 
participants.*  Under  these  procedures, 
the  Board  will  assess  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  the  adverse  competitive  effects, 
the  Board  will  determine  whether  the 
anticipated  benefits  are  significant 
enough  to  proceed  with  the  change 
despite  the  adverse  effects. 

The  Board  does  not  believe  that  the 
adoption  of  this  policy  statement  will 
have  a  direct  and  material  adverse 
impact  on  the  ability  of  other  service 
providers  to  compete  effectively  with 
the  Reserve  Banks'  payments  services. 
The  repeal  of  the  Board's  existing 
{}olicies  for  small-dollar  payments 
clearing  arrangements,  together  with  the 
Board's  proposal  for  an  enhanced  net 
settlement  service,  should  reduce  costs 
and  other  potential  barriers  for  private 
check  and  ACH  clearing  and  settlement 
arrangements  that  compete  with  the 
Federal  Reserve.  While  the  Reserve 
Banks  are  not  subject  to  this  policy 
statement,  the  Board  notes  that 
settlement  risk  exposures  arising  from 
services  provided  by  central  banking 
organizations  are  inherently  different 
than  for  private-sector  organizations.  In 


■•  These  procedures  are  described  in  the  Board's 
policy  stalement  "The  Federal  Reserve  in  the 
Payments  System."  as  revised  in  March  1990.  (SS 
FR  11648,  March  29, 1990). 
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addition,  the  Reserve  Banks  are  subject 
to  Part  I  of  the  Policy  Statement  on 
Payments  System  Risk,  which  requires 
them  to  implement  an  extensive 
program  of  risk  controls,  including 
ongoing  monitoring  of  all  depository 
institution  customers,  net  debit  caps, 
and  fees  that  are  charged  to  depository 
institutions  for  the  use  of  intraday 
credit. 

Federal  Reserve  System  Policy 
Statement  on  Payments  System  Risk 

The  Board  is  amending  its  "Federal 
Reserve  System  Policy  Statement  on 
Payments  System  Risk"  (57  FR  40455, 
September  3.  1992)  under  the  heading 
"II.  Pohcies  for  Private-Sector  Systems" 
by  removing  "A.  Privately  Operated 
Large-Dollar  Multilateral  Netting 
Systems"  in  its  entirety  and  adding  in 
its  place  "A.  Privately  Operated 
Multilateral  Settlement  Systems"  and 
removing  "C.  Private  Small-Dollar 
Clearing  and  Settlement  Systems"  in  its 
entirety. 

n.  Policies  for  Private-Sector  Systems 

A.  Privately  Operated  Multilateral 
Settlement  Systems 

Introduction 

Multilateral  settlement  systems,  such 
as  clearinghouses  and  similar 
arrangements,  may  produce  important 
efficiencies  in  the  clearance  and 
settlement  of  payments  and  financial 
contracts.  Participants  in  such  systems, 
typically  depository  institutions, 
exchange  payments  for  their  own 
account  or  the  accounts  of  their 
customers  in  a  coordiitated  fashion  and 
settle  the  resulting  obligations  on  a 
multilateral,  often  net,  basis. 

A  variety  of  credit,  liquidity,  and 
other  risks  can  arise  in  the  clearing  and 
settlement  process  that  institutions  must 
manage  in  the  normal  course  of 
business,  regardless  of  the  method  of 
clearing  and  settlement.  Existing 
supervisory  standards  are  generally 
directed  at  ensiiring  that  institutions 
establish  appropriate  policies  and 
procedures  to  manage  such  risks.  For 
example.  Federal  Reserve  Regulation  F 
directs  insured  depository  institutions 
to  establish  policies  and  procedures  to 
avoid  excessive  exposures  to  any  other 
depository  institutions,  including 
exposures  that  may  be  generated 
through  the  clearing  and  settlement  of 
payments." 

However,  the  use  of  multilateral 
settlement  systems  introduces  the  risk 
that  a  failure  of  one  participant  in  the 
system  to  settle  its  obligations  when  due 
could  have  credit  or  Uquidity  effects  on 
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participants  that  have  not  dealt  with  the 
defaulting  participant.  Multilateral 
settlement  may.  in  some  cases,  also  have 
the  effect  of  altering  the  underlying 
bilateral  relationships  that  arise  between 
institutions  diuing  \he  clearing  and 
settlement  process.  As  a  result,  the 
incentives  for,  or  ability  of.  institutions 
to  manage  and  limit  the  risk  exposures 
to  other  institutions,  as  required  under 
Regulation  F,  may  be  reduced.  In 
addition,  in  some  cases,  there  may  be  no 
timely  or  feasible  alternative  to 
settlement  through  the  multilateral 
system  in  the  event  that  the  system  fails 
to  complete  settlement,  due,  for 
example,  to  a  participant  default.  These 
factors  may  create  added  risks  to 
participants  in  certain  multilateral 
settlement  systems  relative  to  other 
settlement  methods.  As  a  result,  a 
number  of  multilateral  settlement 
systems  and  their  participants  have 
implemented  a  variety  of  risk 
management  measures  to  control  these 
risks. 

Clearinghouses  also  may  generate 
systemic  risks  that  could  threaten  the 
financial  markets  or  the  economy  more 
broadly.  The  failure  of  a  system  to 
complete  settlement  as  and  when 
expected  could  generate  unexpected 
credit  losses  or  liquidity  shortfalls  that 
participants  in  the  system  are  not  able 
to  absorb.  Thus,  the  inability  of  one 
participant  to  meet  its  obligations 
vvitlun  the  system  when  due  could  lead 
to  the  illiquidity  or  failure  of  other 
institutions.  Further,  the  disruption  of  a 
Ifu^e  number  of  payments  and  the 
resulting  uncertainty  could  lead  to 
broader  effects  on  economic  activity.  In 
addition,  as  the  Federal  Reserve  has 
established  net  debit  caps  and  fees  for 
daylight  overdrafts,  along  with  other 
risk  management  measures  for  Federal 
Reserve  payment  services,  the  potential 
exists  for  intraday  credit  risks  to  be 
shifted  bom  the  Federal  Reserve  to 
private,  multilateral  settlement 
arrangements,  either  domestically  or  in 
other  countries,  that  have  inadequate 
risk  controls. 

The  Board  believes  that  these 
concerns  warrant  the  application  of  a 
risk  management  policy  to  those 
multilateral  settlement  systems  that 
have  the  potential  to  raise  systemic 
risks,  particularly  in  cases  where  risks 
may  not  be  adequately  addressed  by 
existing  supervisory  guidance  on 
management  of  exposures  to  other 
depository  institutions.  The  Board 
recognizes  that  multilateral  settlement 
systems  differ  widely  in  terms  of  form, 
function,  scale,  and  scope  of  activities. 
Thus,  risk  management  measures  may 
be  designed  differently  for  different 
systems.  This  policy  statement. 


therefore,  is  designed  to  permit  market 
participants  to  determine  the  best  means 
of  addressing  risks,  within  the 
guidelines  provided.  As  a  general  rule, 
risk  management  measures  should  be 
commensurate  with  the  nature  and 
magnitude  of  risks  involved. 

The  Board's  adoption  of  this  policy  in 
no  way  diminishes  the  primary 
responsibilities  of  participants  in,  and 
operators  of,  multilateral  settlement 
systems  to  address  settlement  and  other 
risks  that  may  arise  in  these  systems.  In 
addition,  the  Board  encourages  all 
multilateral  settlement  systems  to 
consider  periodically  cost-effective  risk 
management  improvements,  even  if  not 
specifically  required  under  this  policy. 
Insured  depository  institutions 
participating  in  multilateral  settlement 
systems  are  also  expected  to  limit  any 
significant  bilateral  credit  and  liquidity 
exposures  to  other  institutions  as 
required  under  Federal  Reserve 
Regulation  F. 

Scope  and  Administration  of  the  Policy 

This  policy  statement  applies  to 
privately  operated  multilateral 
settlement  systems  or  arrangements 
with  three  or  more  participants  that 
settle  U.S.  dollar  payments,  including 
but  not  limited  to  systems  for  the 
settlement  of  checks,  automated 
clearinghouse  (ACH)  transfers,  credit, 
debit,  and  other  card  transactions,  large- 
value  interbank  transfers,  or  foreign 
exchange  contracts  involving  the  U.S. 
dollar  where  the  aggregate  gross  value  of 
payments  is  expected  to  exceed  $5 
billion  on  any  day  dvuing  the  next  12 
months.  "  Further,  the  policy  does  not 
apply  to  clearing  and  settlement  systems 
for  securities  or  exchange-traded  futures 
and  options,  and  is  not  intended  to 
apply  to  bilateral  relationships  between 
fijiancial  institutions,  such  as  those 
involved  in  traditional  correspondent 
banking.  The  Board  may  also  apply  this 
pohcy  to  any  non-U.S.  dollar  system 
based,  or  operated,  in  the  United  States 
that  engages  in  the  multilateral 
settlement  of  non-dollar  payments 
among  financial  institutions  and  that 
would  otherwise  be  subject  to  this 
policy. 


■*Tba  gross  value  of  payments  settled  refers  to 
the  total  dollar  value  of  individual  payments  or 
transactions  that  are  settled  in  the  system,  which 
represents  the  sum  of  total  debits  or  total  credits  to 
all  pwrticipants  prior  to  any  netting  of  settlement 
obligations.  "On-us"  tnnsactions  that  do  not 
require  interbank  settlement,  but  may  in  some  cases 
be  processed  by  the  system,  may  be  excluded  for 
purposes  of  these  calculations.  Where  a  system 
conducts  multiple  settlements  per  day.  these 
settlements  should  be  aggregated  for  purposes  of 
this  calculation  if  they  are  conducted  among  the 
same  group  of  participants  subject  to  the  same  rules 
and  procedures. 
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The  Board  expects  to  be  guided  by 
this  policy  statement  in  taking  action  in 
its  supervisory  and  operational 
relationships  with  state  member  banks, 
bank  holding  companies,  and 
clearinghouse  arrangements,  including, 
for  example,  the  provision  of  net 
settlement  services  and  the 
implementation  of  the  Bank  Service 
Company  Act.  ^  Systems  subject  to  this 
policy  may  be  asked  to  provide  to  the 
Federal  Reserve  peak  and  daily  average 
aggregate  gross  and  net  settlement  data 
for  the  most  recent  12-month  period  or 
calendar  year,  as  well  as  peak  and  daily 
average  settlement  position  data  for 
individual  peulicipants. 

Risk  Factors  and  Risk  Management 
Measures 

An  analysis  of  settlement  risks  in  any 
multilateral  settlement  system  should 
begin  with  the  identification  of  key  risks 
and  exposures.  For  purposes  of  this 
policy,  the  general  categories  of 
settlement  risk  include  credit  risk — the 
risk  to  participants  or  to  the  system  that 
a  participant  will  be  unable  to  meet 
fully  its  settlement  obligation;  liquidity 
risk — the  risk  that  participants  or  the 
system  will  have  insufficient  funds 
available  to  meet  settlement  obligations 
as  and  when  expected;  operational 
risk — the  risk  that  operational  factors  in 
the  settlement  process  may  cause  or 
exacerbate  these  credit  or  liquidity  risks 
or  disrupt  the  settlement  of  payments; 
and  legal  risk — the  risk  that  legal 
uncertainties  in  the  settlement  process 
may  cause  or  exacerbate  these  credit 
and  liquidity  risks. 

Systems  subject  to  the  policy  that 
exhibit  one  or  more  risk  factors  should 
assess  whether  their  policies  and 
procedures  adequately  address  those 
specific  risks,  including  consideration 
of  the  risk  management  measures  listed 
below.  In  general,  risk  management 
controls  should  be  proportional  to  the 
nature  and  magnitude  of  risks  in  the 
particular  system.  The  Board  does  not 
expect  that  all  of  the  specific  risk 
management  measures  listed  below  will 
be  necessary  or  appropriate  for  all 
systems;  moreover,  there  may  be  other 
risk  management. measures  that  will 
address  a  particular  risk  factor.  Systems 
that  exhibit  one  or  more  risk  factors  may 
not  need  to  implement  any  additional 
risk  controls  as  a  result  of  this 
assessment  if  existing  risk  controls 
adequately  address  the  particular  risk. 

If  necessary,  the  Board  and  its  staff 
will  work  with  systems  to  determine 
whether  changes  in  their  policies  or 
operations  are  required  and,  if  so. 
whether  steps  proposed  by  the  system 


would  adequately  address  the  risk 
factor,  hi  some  cases,  an  operational 
change  may  mitigate  a  particular  risk 
factor.  In  other  cases,  systems  may  need 
to  develop  or  modify  written  rules, 
poUcies,  and  procedures  that  specify  the 
rights  and  obligations  of  participants,  as 
well  as  other  relevant  parties,  such  as 
settlement  agents  for  the  system,  in  the 
event  that  a  settlement  cannot  be 
completed  as  and  when  expected.  Such 
rules  and  procedures  should  be 
disclosed  to  all  participants  and  their 
primary  regulatory  authorities. 

To  facilitate  the  analysis  under  this 
policy,  systems  may  need  to  develop  the 
capability  to  simulate  credit  and 
liquidity  effects  on  participants  and  on 
the  system  resulting  from  one  or  more 
participant  defaults,  or  other  possible 
sources  of  settlement  disruption. 2' 
Systems  may  also  need  to  test  the 
operational  capability  to  execute 
settlement  failure  procedures,  where 
these  differ  fix)m  normal  settlement 
procedures.  Documentation  of  any 
significant  legal  analysis  or  agreements 
relevant  to  risk  management  may  also  be 
appropriate. 

(1)  Credit  risk.  Risk  factors:  A 
multilateral  settlement  system  would 
give  rise  to  credit  risk  if  its  rules  or 
practices  significantly  increase  or  shift 
the  bilateral  obligations  or  credit 
exposures  between  participants  in  the 
clearing  and  settlement  process.  For 
example,  a  clearinghouse  operator  or 
agent  that  provides  an  implicit  or 
explicit  guarantee  of  settlement  could 
shift  bilateral  exposures.  Such  a 
guarantee  might  be  implemented 
through  the  establishment  of  a  central 
counterparty  for  all  transactions,  or 
through  other  provisions  in  the  system's 
rules,  such  as  a  guarantee  of  members' 
settlement  obligations,  third-party  credit 
arrangements,  or  the  system's  ability  to 
recover  settlement-related  losses  from 
participants.  Additionally,  a  system  may 
expose  participants  to  credit  risk  to  one 
another,  due  for  example,  to  agreements 
to  mutualize  any  settlement  losses. 

Risk  management  measures: 
Measures  that  are  commonly  used  to 
mitigate  credit  risk  in  a  multilateral 
settlement  system  and  provide  support 
for  settlement  guarantees  include 
monitoring  of  participants'  financial 
condition,  caps  or  limits  on  some  or  all 
participants'  positions  in  the  system, 
and  requirements  for  collateral,  margin, 
or  other  security  from  some  or  all 
participants.  Systems  in  which 
participants  have  significant  bilateral 
exposures  to  one  another  or  to  the 


system,  such  as  through  loss-sharing 
agreements,  may  need  to  implement 
mechanisms  for  participants  to  control 
these  exposures  if  they  are  significant. 
Use  of  settlement  methods  with  same- 
day  finality  may  also  shorten  the 
duration  of  credit  risk  exposure  in  a 
system. 

(2)  Liquidity  risk.  Risk  factors:  A 
multilateral  settlement  system  would 
give  rise  to  liquidity  risk  for  its 
participants  if  a  delay,  failure,  or 
reversal  of  settlement  would  be  likely  to 
cause  a  significant  change  in  settlement 
amounts  to  be  paid  or  received  by 
participants  on  the  settlement  date.  The 
degree  of  liquidity  risk  in  a  particular 
system  is  likely  to  be  greater  (1)  the 
larger  are  gross  payment  flows  relative 
to  netted  amounts  to  be  settled;  (2)  the 
larger  are  participants'  settlement 
positions  relative  to  their  available 
funding  resources;  (3)  the  later  that 
participants  would  be  notified  of  a 
settlement  disruption  relative  to  the 
timing  of  activity  in  the  money  markets 
and  other  funding  channels,  and  (4)  the 
greater  the  likelihood  that  a  settlement 
failure  of  the  particular  system  would  be 
accompanied  by  abnormal  market 
conditions. 

Risk  management  measures:  One 
approach  to  mitigating  liquidity  risk  is 
to  implement  measures  to  reduce 
significantly  both  the  probability  and 
the  effect  of  a  settlement  disruption.  For 
example,  many  of  the  measures 
described  above  that  are  commonly 
used  to  mitigate  credit  risk  may  reduce 
the  probability  and  effect  of  a 
participant's  inability  to  meet  its 
settlement  obligations  when  due. 
External  liquidity  resources  available  to 
the  system  and  adequate  operational 
contingency  arrangements  may  also 
mitigate  liquidity  risk. 

Some  systems  anticipate  performing  a 
recast  of  settlements  in  the  event  of  a 
participant  default,  by  recalculating 
multilateral  net  settlement  obligations 
among  participants.  These  systems  are 
expected  to  assess,  and  where  necessary 
address,  the  liquidity  impact  on 
participants  of  such  a  procedure.^  For 
example,  timely  notification  of 
settlement  failure  before  or  during  the 
period  of  active  money  market  trading 
should  permit  participants  readily  to 
borrow  funds  to  cover  any  shortfalls  due 


»12U.S.C  1861-«7. 


"  Such  simulations  may  include,  if  appropriate, 
the  effects  of  changes  in  market  prices,  volatilities, 
or  other  factors. 


°  For  example,  in  a  "recast"  of  settlements,  some 
or  all  transactions  involving  the  defaulting 
participant  would  be  removed  from  the  system's 
settlement  process,  to  be  settled  or  otherwise 
resolved  outside  the  system.  A  revised  multilateral 
settlement  with  recalculated  settlement  obligations 
would  then  be  conducted  among  the  remaining 
participants.  In  an  "unwind,"  transactions  or 
settlement  obligations  to  be  settled  on  the  day  of  the 
default  for  all  participants  would  be  removed  from 
the  system. 
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to  the  recast.  Individual  participants 
may  also  take  steps  to  limit  their  own 
liquidity  exposures  in  the  system  or 
increase  available  liquidity  resources. 

(3)  Operational  risk.  Risk  factors: 
Operational  risks,  such  as  those  relating 
to  the  rehability  and  integrity  of 
electronic  data  processing  faciUties  used 
in  the  clearing  and  settlement  process, 
are  addressed  in  standard  supervisory 
guidance  for  depository  institutions  and 
their  service  providers.  Operational  risk 
factors  for  purposes  of  this  policy 
statement  include  those  that  could 
hinder  the  timely  completion  of 
settlement  or  the  timely  resolution  of  a 
settlement  disruption  in  a  multilateral 
settlement  system.  For  example,  for  a 
system  that  anticipates  recasting 
settlement  obligations  in  the  event  of  a 
participant  default,  operational 
obstacles  could  make  it  difficult  or 
impossible  for  participants  to  arrange 
settlement  outside  the  system  on  a 
timely  basis  in  the  event  of  a  settlement 
failure.  As  a  result,  those  participants 
expecting  to  receive  funds  could  face 
significant  liquidity  risk.  In  addition,  in 
some  cases,  failure  to  complete 
settlement  on  a  timely  basis  could 
change  the  rights  of  participants  with 
respect  to  the  underlying  payments, 
creating  potential  credit  or  liquidity 
risks.  For  example,  institutions  that  are 
unable  either  to  return  or  to  settle  for 
checks  presented  to  them  on  the  same 
day  may  lose  the  right  to  return  the 
checks  for  insufficient  funds. 

Further,  certain  risk  control 
procedures  implemented  by  a  particular 
system  may  themselves  entail 
operational  risks.  The  abiUty  of  a  system 
to  execute  a  recast  of  settlements, 
implement  guarantee  provisions,  or 
access  lines  of  credit  may  depend  on  the 
operational  reUability  of  the  system's 
facilities. 

Risk  management  measures: 
Multilateral  settlement  systems  and 
their  participants  typically  mitigate  the 
risk  of  operational  failure  in  their  daily 
processing  activities  through  standard 
techniques,  such  as  contingency  plans, 
redundant  systems,  and  backup 
facilities.  For  purposes  of  this  policy 
statement,  systems  should  ensure  the 
reliable  operational  capability  to 
execute  procedures  used  to  resolve  a 
participant  default  or  other  settlement 
disruption  as  well  as  to  implement  other 
risk  management  measures. 

For  example,  if  a  system  anticipates 
recasting  settlements  by  excluding 
transactions  of  a  defaulting  participant, 
it  should  ensure  that  the  system  can 
perfom>any  required  processing, 
generate  the  necessary  information,  and 
provide  the  information  to  participants 
in  a  timely  manner.  To  the  extent  that 


payments  would  be  expected  to  be 
settled  outside  the  system,  procedures 
should  be  established  to  notify 
participants  such  that  they  have 
adequate  time,  settlement  information, 
and  operational  capabihties  to  complete 
such  Settlements  before  the  close  of 
critical  funds  transfer  systems.  A  system 
that  does  not  anticipate  recasting 
settlements  but  plans  to  settle  all 
positions  as  and  when  expected  should 
ensure  that  operational  procedures  to 
implement  risk  management  measures 
are  in  place,  such  as  means  of  access  to 
lines  of  credit  in  a  timely  manner. 

(4)  Legal  risk.  Risk  factors:  Legal  risk 
may  exist  in  a  multilateral  settlement 
system  if  there  is  significant  uncertainty 
regarding  the  legal  status  of  settlement 
obligations  or  of  the  underlying 
transactions  in  the  event  of  a  settlement 
failure.  Significant  legal  uncertainty 
could  exacertwte  efforts  to  achieve  an 
orderly  and  timely  resolution  and  could 
expose  participants  to  significant  credit 
and  liquidity  risks.  For  example,  if  the 
obligations  of  participants  with  respect 
to  imderlying  transactions  exchanged  in 
the  system  have  no  enforceable  legal 
status  in  the  event  of  a  system 
settlement  failure,  the  ability  of  the 
participants  to  revert  to  other  methods 
of  settlement  on  a  timely  basis  may  be 
in  doubt.  Legal  risk  would  also  arise  if 
the  legal  enforceability  of  any 
significant  risk  management  measures, 
netting  agreements,  or  related 
arrangements,  is  not  well  supported. 

Risk  management  measures:  Systems 
should  address  legal  risk  factors,  where 
significant  exposures  may  arise,  by 
ensuring  that  operating  rules  or  other 
agreements  between  participants  will  be 
enforceable  in  the  event  of  a  settlement 
failure.  As  part  of  this  process,  systems 
may  wish  to  obtain  legal  opinions  as  to 
the  enforceability  of  its  rules  and 
agreements  under  applicable  legal 
regimes.  Additidnally,  when  the 
transactions  settled  through  the  system 
are  not  otherwise  covered  by  an 
established  body  of  law,  the  system 
should  ensure  that  the  rights  and 
obligations  of  the  participants  are 
adequately  addresised  through  the 
system's  rules  or  participant 
agreements. 

Application  of  the  Lamfalussy 
Minimimi  Standards 

Certain  multilateral  settlement 
systems  are  also  required  to  meet  the 
Lamfalussy  Minimum  Standards." 


These  standards  were  designed  to 
address  the  main  risk  factors  that  may 
be  present  in  multilateral  settlement 
systems  and  to  provide  confidence  that 
such  systems  can  settle  all  positions  as 
and  when  expected  in  the  event  that  a 
participant  cannot  meet  its  settlement 
obligations,  thereby  reducing 
substantially  the  risk  that  a  default  by 
one  participant  will  cause  defaults  by 
others.  To  determine  whether  a  system 
is  also  required  to  meet  the  Lamfalussy 
Minimum  Standards,  the  Board  will 
consider  additional  factors  that  include 
the  following:  settlement  of  a  high 
proportion  of  large-value,  interbank  or 
other  financial  market  transactions, 
such  as  foreign  exchange  transactions: 
very  large  liquidity  exposures  that  have 
potentially  systemic  consequences,  s^ch 
as  by  virtue  of  a  high  ratio  of  gross 
payments  to  net  settlement  obligations; 
or  systemic  credit  exposures  relative  to 
participants'  financial  capacity. 

Lamfalussy  Minimum  Standards  for 
the  Design  and  Operation  of  Privately 
Operated  Large-Dollar  Multilateral 
Settlement  Systems:  1.  Multilateral 
settlement  systems  should  have  a  well- 
founded  legal  basis  under  all  relevant 
jurisdictions. 

2.  Multilateral  settlement  system 
participants  should  have  a  clear 
understanding  of  the  impact  of  the 
particular  system  on  each  of  the 
financial  risks  affected  by  the  netting 
process. 

3.  Multilateral  settlement  systems 
should  have  clearly-defined  procedures 
for  the  management  of  credit  risks  and 
liquidity  risks  which  specify  the 
respective  responsibilities  of  the  netting 
provider  and  the  participants.  These 
procedures  should  also  ensure  that  all 
parties  have  both  the  incentives  and  the 
capabihties  to  manage  and  contain  each 
of  the  risks  they  bear  and  that  limits  are 
placed  on  the  maximum  level  of  credit 
exposure  that  can  be  produced  by  each 
participant. 

4.  Multilateral  settlement  systems 
should,  at  a  minimum,  be  capable  of 
ensuring  the  timely  completion  of  daily 
settlements  in  the  event  of  an  inability 
to  settle  by  the  p)articipant  with  the 
largest  single  net  debit  position. 


"  The  Report  of  the  Conimittee  on  Interbank 
Netting  Schemes  of  the  Central  Banks  of  the  Croup 
of  Ten  Countries  (Bank  for  International 
Settlements,  November  1990),  known  as  the 
Lamblussy  Report,  recognizee  that  netting 
arrangements  for  interbank  payment  orders  and 


forward-value  contractual  commitments,  such  aa 
foreign  exchange  contracts,  have  the  potential  to 
improve  the  efficiency  and  the  stability  of  intert>ank 
settlements  through  the  reduction  of  coets  along 
with  credit  and  liquidity  risks,  provided  certain 
conditions  are  met.  That  Report  developed  and 
discussed  "Minimum  Standards  for  Netting 
Schemes"  (Lamfalussy  Minimum  Standards)  and 
"Principles  for  Co-operative  Central  Bank 
Oversight"  of  such  arrangements.  These  standards 
have  been  adopted  by  the  central  banks  of  the  G- 
10  and  European  Union  countries.  The  text 
included  in  this  policy  statement  includes  editorial 
tnodifications  to  the  original  standards. 
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5.  Multilateral  settlement  systems 
should  have  objective  and  publicly- 
disclosed  criteria  for  admission  which 
permit  fair  and  open  access. 

6.  Multilateral  settlement  systems 
should  ensure  the  operational  reliability 
of  technical  systems  and  the  availability 
of  backup  facilities  capable  of 
completing  daily  processing 
requirements. 

Risk  management  measures:  For 
systems  that  the  Board  has  determined 
are  required  to  meet  the  Lamfalussy 
Minimum  Standards,  systems  and  their 
participants  should  consider  the 
following  risk  management  measures: 
(1)  to  the  extent  that  participants  have 
significant  credit  and  liquidity 
exposures  to  other  participants, 
establish  bilateral  net  credit  limits  vis- 
a-vis each  other  participant  in  the 
system:  (2)  establish  and  monitor  in 
real-time  system-specific  net  debit 
limits  for  each  participant:  (3)  establish 
real-time  controls  to  reject  or  hold  any 
payment  or  foreign  exchange  contract 
that  would  cause  a  participant's 
position  to  exceed  the  relevant  bilateral 
and  net  debit  limits:  (4)  establish 
liquidity  resources,  such  as  cash, 
committed  lines  of  credit  secured  by 
collateral,  or  a  combination  thereof,  at 
least  equal  to  the  largest  single  net  debit 
position:  and  (5)  establish  rules  and 
procedures  for  the  sharing  of  credit 
losses  among  the  participants  in  the 
netting  system.^* 

Alternative  risk  management 
measures  may  provide  an  equivalent 
level  of  assurance  that  the  Lamfalussy 
Minimum  Standards  are  met,  depending 
on  the  nature  and  scope  of  the  system. 
However,  the  Board  strongly  encourages 
systems  to  develop  real-time  risk 
management  controls  where  necessary 
to  provide  an  appropriate  level  of  risk 
control.  The  Board  may  also  encourage 
or  require  higher  risk  management 
standards,  such  as  the  ability  to  ensure 
timely  multilateral  settlement  in  the 
event  of  multiple  defaults,  of  individual 
systems  that  present  a  potentially  high 
degree  of  systemic  risk,  by  virtue  of 
their  high  volume  of  large-value 
transactions  or  central  Tole  in  the 
operation  of  the  financial  markets. 

OfiEihore  Systems 

The  Board  has  a  long-standing 
concern  that  steps  taken  to  reduce 
systemic  risk  in  U.S.  large-dollar 
payments  systems  may  induce  the 
further  development  of  multilateral 
systems  for  settling  U.S.  dollar 
payments  that  are  operated  outside  the 


"The  tarm  "largest  single  net  debit  position" 
means  the  largest  intraday  net  debit  position  of  any 
individual  participant  at  any  time  during  the  daily 
operating  hours  of  the  netting  system. 


United  States.  Such  systems,  if 
implemented  with  inadequate  attention 
to  risk  management,  may  increase  risks 
to  the  international  banking  and 
Bnancial  system.  In  addition,  offshore 
arrangements  have  the  potential  to 
operate  without  sufficient  official 
oversight. 

As  a  result,  the  Board  has  determined 
that  offshore,  large-dollar  multilateral 
settlement  systems  and  multicurrency 
clearing  and  settlement  systems  should 
at  a  minimum  be  subject  to  oversight  or 
supervision,  as  a  system,  by  the  Federal 
Reserve,  or  by  another  relevant  central 
bank  or  supervisory  authority  The 
Board  recognises  that  central  banks 
have  common  policy  objectives  with 
respect  to  large-value  clearing  and 
settlement  arrangements.  Accordingly, 
the  Board  expects  that  it  will  cooperate, 
as  necessary,  with  other  central  banks 
and  foreign  banking  supervisors  in  the 
application  of  the  Lamfalussy  Minimum 
Standards  to  offshore  and  multicurrency 
systems.  In  this  regard,  the  Principles 
for  Co-operative  Central  Bank  Oversight 
outlined  in  the  Lamfalussy  Report 
provide  an  important  international 
framework  for  cooperation. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  18, 1998. 
|eiuu£er  J.  Johnson, 
Secretory  of  the  Board. 
|FR  Doc.  98-16694  Filed  6-25-98:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Environmental  Considerations  in 
Decisionmaldng  and  Compliance  With 
the  National  Environmental  Policy  Act 

SUMMARY:  The  General  Services 
Administration  (GSA)  has  rewritten  its 
Orders  establishing  policy  and  assigning 
responsibilities  for  implementing-the 
National  Environmental  Policy  Act 
(NEPA).  its  implementing  regulations, 
related  laws,  executive  orders,  and 
regulations  in  the  decisionmaking 
process  of  the  GSA  GSA.  Order  ADM 
1095. IE,  "Environmental  Preparation  of 
Environmental  Assessments  and 
Environmental  Impact  Statements,"  July 
24, 1985,  have  been  revised  and  are  to 
be  reissued  as  GSA  Order  ADM  1095. IF 
and  GSA  PBS  1095.4C.  Few  changes 
were  made  to  GSA  Order  ADM  1095.  IE. 
Revisions  to  this  document  are  mainly 
in  the  Responsibility  section. 
Substantial  changes  were  made  to  PBS 
P  1095.4B.  The  revision,  PBS  1095.4C. 
was  reduced  to  an  overview  of  GSA's 
NEPA  procedural  requirements.  The 
instructional  step-by-step  portion  of  the 
document  has  been  removed  and 


expanded  into  a  new  comprehensive 
PBS  NEPA  Desk  Guide.  The  PBS  NEPA 
Desk  Guide,  used  in  conjunction  with 
PBS  1095. 4C,  is  intended  to  provide  an 
increased  level  of  NEPA  guidance  to 
GSA. 

WRdTEN  COMMENTS/FURTHER 
INFORMATION:  As  part  of  the  public 
review  process  required  prior  to  the 
implementation  of  new  orders  by  Title 
40  CFR  1507.3,  "Agency  Procedures". 
GSA  solicits  your  written  comments  on 
the  revised  orders  at  the  following 
address:  Colin  Wagner,  NEPA  Liaison, 
GSA,  PBS,  PXSC,  room  2312,  1800  F 
Street,  Washington,  DC  20007.  Written 
conunents  should  be  received  no  later 
than  July  27,  1998.  Requests  for  the  PBS 
NEPA  I>Bsk  Guide  and/or  further 
information  may  also  be  forwarded  to 
this  address.  Both  the  Orders  and  the 
accompanying  PBS  NEPA  Desk  Guide 
can  be  found  and  downloaded  from  the 
GSA  NEPA  CALL-IN  web  site  at 
www.gsa.gov/pbs/pt/call-in/nepa.htm. 

MAIUNG  UST:  If  you  wish  to  be  placed  on 
the  project  mailing  list  to  receive  the 
final  Orders  and  Desk  Guide,  contact 
Colin  Wagner  at  the  address  noted 
above. 

Dated:  June  11, 1998. 
Wm.  Colin  Wagnar, 
GSA  NEPA  Liaison. 
ADM  1095.1F 
GSA  ORDER 

SUBJECT:  Environmental  considerations  in 
decisionmalung 

1.  Purpose.  This  order  establishes  policy 
and  assigns  responsibility  for  implementing 
the  National  Environmental  Policy  Act 
(NEPA),  its  implementing  regulations,  and 
related  laws,  executive  orders,  and 
regulations  in  the  decisionmaking  processes 
of  the  General  Services  Administration 
(GSA). 

2.  Cancellation.  ADM  1095.  IE,  dated 
December  8,  1995,  is  canceled. 

3.  Background.  The  National 
Environmental  Policy  Act  (NEPA)  and  the 
Government  wide  implementing  regulations 
of  the  Council  on  Environmental  Quality  (40 
CFR  1500-1508.  hereinafter.  theCEQ 
regulations)  require  that  each  Federal  agency 
consider  the  impact  of  its  actions  on  the 
human  environment,  and  prescribes 
procedures  to  be  followed  in  doing  so.  Other 
laws,  executive  orders,  and  regulations 
provide  related  direction.  Each  Federal 
agency  is  required  to  implement  internal 
procedures  to  ensure  that  the  requirements  of 
NEPA  are  met.  Existing  orders  are  out  of  date 
and  do  not  provide  for  current  requirements. 

4.  Nature  of  revision.  This  revision  reflects 
a  thorough  internal  review  of  GSA's  systems 
for  implementing  NEPA.  It  replaces  an 
interim  order,  ADM  1095. lE.  which  was 
adopted  to  govern  GSA's  compliance  with 
NEPA  while  this  review  took  place.  This 
revised  order  is  issued  in  coordination  with 
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PBS  1095. 4C  and  an  explanatory  de«k  guide 
to  NEPA  review,  which  together  provide  GSA 
with  an  efficient,  up-to-date  NfEPA 
compliance  system  that  is  consistent  with 
principles  of  accountability,  flexibility,  and 
environmental  responsibility. 

5.  Policy:  In  all  its  decisionmaking.  GSA 
will  attend  carefully  to  the  National 
Environmental  Policy  set  forth  in  Section  101 
of  NEPA.  To  the  maximum  extent 
practicable.  GSA  will  ensure  that  its  actions 
protect  and  where  possible  improve  the 
quality  of  the  human  environment,  including 
the  built  and  sociocultural  environments  of 
the  nation's  urban  areas.  GSA 
decisionmakers  will  use  the  NEPA  review 
process  prescribed  in  the  CEQ  regulations  as 
a  practical  planning  tool,  and  integrate  both 
the  NEPA  review  process  and  the  Section  101 
National  Environmental  Policy  into 
decisionmaking  in  an  efficient,  cost-effective 
manner.  The  NEPA  review  process  will  be 
initiated  at  the  earliest  possible  stage  in 
planning  any  GSA  action,  and  will  be  carried 
forward  in  coordination  with  other  planning 
activities.  Decisionmakers  will  ensure  that 
they  have  reviewed  and  fully  understand  the 
environmental  impacts  of  each  decision, 
before  making  any  such  decision.  All 
managers  responsible  for  decisionmaking  on 
GSA  actions  will  be  accountable  for  being 
knowledgeable  about,  and  attendant  to.  the 
requirements  of  NEPA  and  the  National 
Environmental  Policy  that  these 
requirements  are  designed  to  advance. 

6.  Responsibilities. 

6.a.  Commissioner.  Public  Buildings 
Service  (PBS).  The  OMnmissioner  acts  fc*  the 
Administrator.  GSA,  on  mattan  relating  to 
NEPA  implemenUtion,  and  oversees 
implementation  of  this  order.  PBS  orders  and 
related  direction  governs  GSA  compliance 
with  NEPA  and  related  legal  authorities. 

6.b.  Assistant  Commissioner,  OfSce  of 
Business  Performance  (PX). 

6.b.(l)     Is  the  principal  GSA  advisor  on 
NEPA-ralated  requirements,  including  but 
not  limited  to  compliance  with  NEPA  and 
the  coordination  of  NEPA  compliance  with 
the  requirements  of  the  laws  and  regulations 
listed  in  Appendix  1  of  the  NEPA  Desk 
Guide. 

6.b.(2)    Provides  expert  advise  on  NEPA- 
related  matters  to  GSA  Heads  of  Services, 
Business  Lines,  and  Regional  Administrators. 

6.b.(3)     Provides  intra-agency  and 
interagency  liaison  and  coordination  on 
NEPA-related  matten  on  a  national  basis. 

6.b.(4]    Provides  and  periodically  updates 
GSA  program  guidance,  after  consultation 
with  the  General  Counsel,  Heads  of  Services, 
Business  Lines,  and  Regional  Administrators. 

6.b.(S)  Provides  education  and  training 
within  GSA  pertinent  to  implementation  of 
NEPA  and  related  authorities. 

6.b.(6)    Coordinates  with  the  Office  of 
Business  Performance's  (PX)  Environmental 
Executive  regarding  areas  of  shared  or  related 
responsibility,  in  maintaining  a  record  of 
GSA's  environmental  activities,  and  in 
advancing  the  national  environmental  policy 
articulated  in  NEPA  and  other  statutes  and 
executive  orders. 

6.b.(7)    Serves  as  GSA  representative  in 
coordination  with  outside  groups  at  the 
national  level  regarding  NEPA-related 
matters. 


6.C.  Regional  Administrators. 
6.c.(l)    Are  accountable  tor  execution  of 
GSA's  responsibilities  under  NEPA  and 
related  authorities  with  respect  to  actions 
under  their  jurisdiction. 

6.c.(2)    Serve  as  the  responsible  agency 
official  under  CEQ  regulations  with  respect 
to  the  enviroimiental  effects  of  actions  under 
their  jurisdiction. 

6.c.(3)    Maintain  NEPA  Regional 
Environmental  Quality  Advisors  (REQA) 
within  their  staffs,  augmented  as  necessary 
through  interagency  agreements  and 
contracts,  to  ensure  regional  interdisciplinary 
competence  in  environmental  matters.  To 
promote  nationwide  consistency,  the  REQA 
should  reside  in  Portfolio  Management  (PT), 
although  each  business  line  should  maintain 
its  OMm  environmental  expertise  for  project 
development  and  execution. 

8.c.(4)    In  consultation  with  PT.  ensure 
that  all  regional  staff  with  responsibility  for 
planning,  approving,  and  implementing 
construction,  repair,  alteration,  site  and 
fiacility  acquisition,  real  property 
management,  maintenance,  and  real  property 
disposal  receive  appropriate  training  in  now 
to  carry  out  GSA's  responsibilities  under 
NEPA  and  related  authorities. 
6.d.  GSA  Environmental  Executive. 
6.d.(l)    Serves  as  GSA's  Environmental 
Executive  under  Executive  Order  12873. 

6.d.(2)     Coordinates  with  PT  Liaison  to 
ensure  agency- wide  consistency  in  areas  of 
shared  or  related  responsibility,  and  in 
advancing  the  national  environmental  policy 
articulated  in  NEPA  and  other  statutes  and 
executive  orders. 
6.e.  Heads  of  Services  and  Business  Lines. 
6.e.(l)    Serve  as  the  responsible  agency 
officials  under  CEQ  regulations  for  actions 
subject  to  their  approval. 

6.e.(2)    Ensure  accountability  for 
implementation  of  the  policy  set  forth  in  this 
order. 

6.e.(3)    In  consultation  with  PT,  ensura 
that  staff  responsible  for  supporting  the 
functions  of  the  responsible  agmcy  official 
under  CEQ  and  related  authorities  receive 
appropriate  training  in  how  to  carry  out 
GSA's  responsibilities. 
6.1  The  Office  of  General  Counsel. 
6.1(1]    Is  responsible  for  legal 
interpretation  of  NEPA  and  related 
authorities,  and  represents  GSA  in  litigation 
under  such  authorities. 

6.1(2)    Advises  PT  during  the 
development  and  delivery  of  guidance  and 
training. 

7.  Adhninistrative  Guidance. 
7.a.  Central  Office,  Office  of  Business 
Performance  (PX)  is  the  Agency  center  of 
expertise  for  NEPA  and,  as  such,  has  overall 
program  responsibility  for  establishing 
procedures,  training,  and  professional 
standards,  and  for  maintaining  interagency 
administrative  responsibilities  and 
relationships.  These  functions  will  be  carried 
out  at  the  working  level  by  a  professional 
NEPA  Liaison  staff. 

7.b.  Heads  of  Services  and  Business  Lines 
will  assist  and  cooperate  with  PT  in  the 
development  and  delivery  of  training,  as  well 
as  procedural  and  program  guidance,  and  act 
as  coordinators  for  program  needs  of  the 
Services  and  Business  lines  on  a  national 
basis. 


7.C.  Regional  Business  Lines  have 
responsibility  for  ensuring  that  NEPA 
compliance  responsibilities  are  satisfied,  and 
the  policy  articulated  in  paragraph  5  of  this 
order  is  followed,  with  respect  to  their 
programs  and  projects.  In  consultation  with 
the  REQA,  the  Business  Lines  Mrill  utilize 
interdisciplinary  professional  expertise  in 
their  implementation  of  NEPA 
respwnsibilities. 

8.  Implementation  of  NEPA  and  related 
authorities. 

8.a.  In  accordance  with  applicable 
regulations  and  standards,  and  with  program 
guidance  provided  by  PT,  the  responsible 
agency  official  shall: 

8.a.(l)    Ensure  that  the  applicable 
requirements  of  NEPA  and  related  authorities 
are  met  in  a  timely  manner  during  plaiming 
for  any  GSA  action,  in  a  manner  consistent 
with  tile  policy  articulated  in  paragraph  5  of 
this  order. 

8. a. (2)     Ensure  that  mitigation  measures 
established  through  review  of  actions  under 
NEPA  and  related  authorities  are  carried  out 
as  part  of  implementing  the  actions. 

8.a.(3)    Ensure  that  the  means  by  which 
GSA  has  met  its  responsibilities,  and  the 
costs  involved  in  doing  so,  are  fully 
documented. 

8.b.  The  procedures  set  forth  in  PBS  Order 
P  1095. 4C  shall  be  followed  in  implementing 
NEPA  and  related  authorities. 

9.  Effisctive  Date.  Every  effort  shall  be  made 
to  implement  the  provisions  of  this  order 
immediately. 

Administrator 

PBS  109S.4C 

COMPUANCE  WITH  THE  NA^HONAL 
ENVIRONMENTAL  POUCY  ACT 

1.  Purpose.  This  order  provides  direction 
for  carrying  out  the  procedural  requirements 
of  the  National  Environmental  Policy  Act 
(NEPA)  and  related  legal  authorities,  in 
furtherance  of  the  p>olicy  and  direction 
provided  in  ADM  1095  IF 

2.  Background.  NEPA  establishes  as  policy 
that  the  Federal  government  will:  "use  all 

'  practicable  means,  consistent  with  other 
essential  considerations  of  national  policy,  to 
improve  and  coordinate  Federal  plans, 
functions,  programs,  and  resources  to  the  end 
that  the  Nation  may: 

(1)  Fulfill  the  responsibilities  of  each 
generation  as  trustee  of  the  environment  for 
succeeding  generations; 

(2)  Assure  for  all  Americans  safe,  healthful, 
productive,  and  esthetically  and  culturally 
pleasing  surroundings; 

(3)  Attain  the  widest  range  of  beneficial 
uses  of  the  environment  without  degradation, 
risk  to  health  or  safety,  or  other  undesirable 
and  unintended  consequences; 

(4)  Preserve  important  historic,  cultural, 
and  natural  aspects  of  our  national  heritage, 
and  maintain,  wherever  possible,  an 
environment  which  supports  divenity.  and 
variety  of  individual  choice; 

(5)  Achieve  a  balance  between  population 
and  resource  use  which  will  permit  high 
standards  of  living  and  a  wide  sharing  of 
life's  amenities;  and 

(6)  Enhance  the  quality  of  renewable 
resources  and  approach  the  maximum 
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attainable  recycling  of  depletable  resources." 
(42  U.S.C  4321(a)) 

As  an  inportant  means  of  canying  out  this 
policy.  NEPA  requires  Federal  agencies  to 
analyze  the  impacts  of  their  proposed  actions 
(activities,  programs,  projects,  legislation)  on 
the  environment,  and  on  the  relationship  of 
p>eople  with  the  environment.  This  analysis 
is  to  be  undertaken  early  in  planning  any 
such  action,  as  an  aid  to  deciding  whether  or 
not  the  action  will  go  forward,  and  if  so  how. 
Consideration  must  be  given  to  practicable 
alternative  means  of  achieving  the  purpose 
and  need  for  the  proposed  action,  and  to  the 
alternative  of  not  Uking  any  action.  The 
analysis  is  to  be  completed,  and  used  to 
inform  the  decisionrnaker  and  make  the 
public  aware  of  the  action's  potential 
impacts,  before  the  decision  is  made  about 
whether  and  how  to  proceed  with  the  action. 
Analysis  of  environmental  impacts  must: 
"utilize  a  systematic,  interdisciplinary 
approach  which  will  insure  the  integrated 
use  of  the  natural  and  social  sciences  and  the 
environmental  design  arts  in  planning  and  in 
decisionmaking  which  may  have  an  impact 
on  man's  environment"  (42  U.S.C. 
4322(2)(A)) 

NTEPA  also  requires  that,  to  the  fullest 
extent  possible,  analyses  and  consultations 
required  by  other  environmental  laws  be 
coordinatwl  with  those  required  under 
NEPA,  to  reduce  redundancy,  paperwork, 
time,  and  cost. 

Requirements  for  compliance  with  the 
procedural  provisions  of  NEPA  are  sat  forth 
in  regulations  issued  by  the  Council  on 
Environmental  Quality  (40  CFR  1500-11508, 
hereinafter  the  CEQ  regulations).  ADM 
1095.1. F  contains  GSA's  general  policy 
regarding  NEPA  implementation,  and  assigns 
responsibilities  to  the  Administrator,  the 
Regional  Administrators,  Heads  of  Services 
and  Business  Lines,  the  Commissioner, 
Public  Buildings  Service  (PBS),  and  the 
Office  of  Business  Performance  (PX)  in  PBS. 
This  order  provides  further  detail  regarding 
the  conduct  of  NEPA  impact  analyses. 
3.  Responsibilities 

3.a.  Assistant  Commissioner.  Office  of 
Business  Performance  (PX) 

3.8.(1)  Advises  the  Commissioner,  other 
Heads  of  Services  and  Business  Lines. 
Regional  Administrators,  and  other  GSA 
managers  and  staff  regarding  NEPA 
implementation  and  related  matters. 

3.a.(2)  Maintains  a  professional  NEPA 
Liaison  staff  to  carry  out  this  responsibility. 
3.b.  NEPA  Liaison 

3.b.(l)  Coordinates  compliance  with  NEPA 
and  related  authorities  throughout  GSA  on  a 
day-to-day  basis. 

3.b.(2)  Provides  advice  and  assistance  to 
Regional  OfRce  NEPA  Regional 
Environmental  Quality  Advisor  (REQA). 

3.b.(3)  With  the  cooperation  of  Services, 
Business  Lines,  and  Regional  Offices, 
provides  guidance,  education  and  training, 
and  advice  about  education  and  training 
standards  and  opportunities  to  GSA 
personnel  who  have  responsibilities  to  which 
NEPA  requirements  may  pertain. 

3.b.(4)  Coordinates  with  the  Council  on 
Environmental  Quality  (CEQ)  and  other 
national  oversight  bodies; 


3.b.(5)  Represents  GSA  in  interagency 
coordination  on  NEPA  and  related  matters  on 
a  national  basis. 

3.b.(6)  Routinely  solicits  and  acts  upon  the 
advice  of  REQAs  in  developing  program 
direction  and  carrying  out  the 
responsibilities  of  the  NEPA  Liaison. 

3.b.(7)  Promulgates,  maintains,  and  when 
necessary  updates  a  "NEPA  Desk  Guide" 
providing  detailed  direction  and  advice 
regarding  NEPA  implementation. 
3.C.  Regional  Administrators. 
3.c.(l)    Are  the  responsible  officials  for 
compliance  with  NEPA  on  actions  under 
their  jurisdiction. 

3.c.(2)    Maintain  a  NEPA  Regional 
Environmental  Quality  Advisor  (REQA)  as 
described  below. 

3.c.(3)    Ensure  that  the  REQA  is 
empowered  to  advise  and  assist  in  plaiming 
and  decisionmaking  on  actions  that  could 
affect  the  human  environment,  in  a  way  and 
at  a  time  in  the  planning  and  decisionmaking 
process  that  maximizes  the  effectiveness  of 
the  REQAs  advice  and  assistance. 

3.c.(4)    Ensure  that  all  Regional  program 
staff  involved  in  planning  and 
decisionmaking  about  actions  that  could 
affect  the  human  environment  are  made 
aware  of  GSA's  responsibilities  under  NEPA 
and  related  authorities,  are  acquainted  with 
this  order.  ADM  1095.1F,  and  the  NEPA  Desk 
Guide,  are  held  accountable  for  the  quality  of 
their  actions  and  decisions,  and  are  required 
to  coordinate  effectively  with  the  REQA. 

3.d.  NEPA  Regional  Environmental  Quality 
Advisor  (REQA). 

3.d.(l)    Is  the  center  of  expertise 
maintained  at  the  Regional  Office  (RO)  in 
which  expertise  in  NEPA  and  related 
authorities  such  as  the  National  Historic 
Preservation  Act  and  the  Endangered  Species 
Act  is  maintained. 

3.d.(2)    Is  located  within  PT  or  elsewhere 
in  the  RO  organizations  where  it  can 
influence  decisionmaking  early  in  GSA's 
planning  or  preparation  for  any  action 
subject  to  review  under  NEPA  and  related 
authorities. 

3.d.(3)    Is  responsible  for  participation  in 
GSA  planning  and  decisionmaking,  for 
advising  the  Regional  Administrator  (RA), 
Assistant  Regional  Administrator  (ARA),  and 
other  decisionmakers,  and  for  providing 
training  and  technical  assistance  to  all 
pertinent  GSA  employees  and  contractors. 

3.d.(4)    Maintains  interdisciplinary 
expertise  in  environmental  matters,  through 
the  employment  of  qualified  staff  and/or  by 
interagency  agreement  or  under  contract. 

3.d.(5)    Reviews  all  documentary  products 
of  GSA  NEPA  analyses,  and  assists  program 
staff  in  ensuring  that  such  products,  and  the 
analyses  they  report,  are  adequate  and 
defensible. 

3.d.(6)    Maintains  records  of  GSA  NEPA 
compliance  activities. 

3.d.(7)    Routinely  interacts  with  and  is 
assisted  by.  the  NEPA  Liaison. 

3.d.{8)    Maintains  an  up-to-date  NEPA 
Desk  Guide  and  other  needed  guidance 
material. 

3.d.(9)    Develops  and  maintains  an  up-to- 
date  checklist  for  use  in  determining  whether 
an  action  requires  an  environmental 
assessment  or  impact  statement  (the  CATEX 
Checklist;  see  paragraph  4.b.(2)(a). 


3.e.  Program  Staff. 

3.e.(l)    For  the  purposes  of  this  order, 
include  all  GSA  employees  responsible  for 
the  management  and  implementation  of 
program  actions,  such  as  project  planning 
and  development,  project  management, 
leasing,  and  disposal  of  real  property. 
3.e.(2)    Are  responsible  for. 
3.e.(2)(a)    With  the  assistance  of  the  NEPA 
Liaison  and  REQAs.  developing  and 
maintaining  a  thorough  understanding  of 
NEPA  requirements  and  the  requirements  of 
related  authorities,  and  of  the  policy 
articulated  in  ADM  1095. IF.  as  these  pertain 
to  their  program  areas. 

3.e.(2)(b)    Ensuring  that  NEPA  and  related 
authorities  are  complied  with  to  the  best  of 
their  abilities,  as  early  as  possible  in 
planning  any  action  within  their  program 
areas. 

3.e.(2)(c)    Coordinating  their  programs, 
activities,  and  projects  with  REQAs. 

3.e.(2)(d)    Implementing  all  mitigation  and 
other  commitments  resulting  from  NEPA 
compliance  for  actions  under  their  authority. 

4.  Implementation  of  NEPA  and  related 
authorities. 
4.a.  Classification  of  GSA  actions. 
4.a.(l)    All  GSA  actions  foil  into  one  of  the 
following  three  classes,  in  terms  of 
requirements  for  review  under  NEPA: 
categorical  exclusions,  environmental 
assessments,  and  environmental  impact 
statements. 

4.a.(2)    Program  staff,  in  consultation  with 
the  REQA,  are  resi>onsible  for  classifying 
actions  and  undertaking  the  level  of  analysis, 
consultation,  and  review  appropriate  to  each. 
4.b.  Categorical  Exclusions  (CATEX) 
4.b.(l)    A  categorical  exclusion  (CATEX) 
is  a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human  environment, 
except  under  extraordinary  circumstances 
(42  CFR  1508.4).  Because  they  lack  the 
potential  for  effect,  they  do  not  require 
detailed  analysis  under  NEPA. 

4.b.(2)    GSA  recognizes  two  types  of 
CATEX: 

4.b.(2)(a)    The  Automatic  CATEX:  a 
category  of  action  that  is  so  unlikely  to  have 
an  effect  on  the  environment  that  an  action 
falling  into  this  category  may  be 
automatically  assumed  to  require  no  further 
review  under  NEPA.  unless  the  responsible 
program  staff  determine  that  an  extraordinary 
circumstance  may  exist,  whereupon  a 
CATEX  Checklist  must  be  prepared  (see 
below).  The  likelihood  of  such  a 
circumstance  is  judged  to  be  so  low  that  no 
specific  environmental  analysis  is  required. 

4.b.(2)(b)    The  Checklist  CATEX:  a 
category  of  action  that  is  generally  very 
unlikely  to  have  a  significant  effect  on  the 
environment,  but  that  requires  a  cursory 
review  to  ensure  that  no  extraordinary 
circumstances  exist.  For  an  action  falling  into 
such  a  category,  a  CATEX  Checklist  is 
cdmpleted.  leading  to  a  conclusion  by 
program  staff,  concurred  in  by  the  REQA,  as 
to  whether  the  action  needs  further  review 
under  NEPA.  The  CATEX  Checklist  is 
developed  and  maintained  by  the  REQA, 
based  on  a  model  in  the  NEPA  Desk  Guide. 

4.b.(3)    Both  Automatic  and  Checklist 
CATEXs  are  listed  in  Appendix  1  and  in  the 
NEPA  Desk  Guide. 
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4.C.  Environmental  Assessment  (EA). 

4.c.(l)    An  Environmental  Assessment 
(EA)  is  a  concise  public  document  prep)ared 
by  or  on  behalf  of  CSA  that  assists  CSA  in 
deciding  whether  there  may  be  significant 
effects  requiring  a  more  detailed 
Environmental  Impact  Statement  is 
necessary,  and  where  such  a  Statement  is  not 
necessary,  supports  CSA's  compliance  with 
the  requirements  of  NEPA  and  related 
authorities. 

4.c.(2)    The  analysis  reqtiired  for  an  EA 
leads  either  to  a  Finding  of  No  Significant 
Impact  (FONSI)  or  a  Notice  of  Intent  (NOI) 
to  pref>are  an  Environmental  Impact 
Statement. 

4.c.(3]    Directions  for  preparing  an  EA  are 
found  in  the  NEPA  Desk  Guide. 

4.d.  Environmental  Impact  Statement  (EIS). 

4.d.(l)    An  Environmental  Impact 
Statement  (EIS)  is  a  detailed  analysis  and 
refwrt.  meeting  standards  set  forth  in  the 
CEQ  regulations,  that  details  the 
environmental  effects  of  a  proposed  action 
and  its  alternatives.  An  EIS  is  prepared  for 
any  CSA  action  that  may  have  significant 
effects  on  the  quality  of  the  human 
environment. 

4.d.(2)    Certain  actions  always  are  likely  to 
have  significant  effects  on  the  quality  of  the 
human  environment,  and  hence  always 
require  an  EIS.  These  classes  of  action  are 
listed  in  Appendix  2. 

4.d.(3)    Where  an  action  does  not  fall  into 
one  of  the  classes  listed  in  Appendix  2,  the 
responsible  CSA  official  shall  ensure  that  an 
EIS  is  prepared  if  it  appears  that  the  action 
is  likely  to  have  significant  effects  on  the 
quality  of  the  human  environment.  An  EA 
may  be  prepared  to  aid  in  deciding  whether 
an  EIS  is  needed,  or  the  responsible  official 
may  decide  to  prepare  an  EIS  without 
preparing  an  EA. 

4.d.(4)    Direction  for  pref)ahng, 
circulating,  fmalizing,  and  using  an  EIS  in 
decisionmaking  are  found  in  the  NEPA  Desk 
Guide,  and  in  the  CEQ  regulations. 

4.e.  Using  NEPA  in  decisionmaking. 

4.e.(l)    Each  Head  of  Service.  Business 
Line,  and  Regional  Office  shall  establish 
internal  systems  to  ensure  that  the 
requirements  of  NEPA,  related  authorities, 
the  CEQ  regulations.  ADM  1095. IF.  and  this 
order  are  carried  out. 

4.e.(2)    Each  such  system  shall  ensure 
that: 

4.e.(2)(a)    Compliance  with  NEPA  and 
related  authorities  begins  at  the  earliest  point 
in  planning  any  action,  when  the  widest 
reasonable  range  of  alternatives  is  open  for 
consideration. 

4.e.(2)(b)    The  NEPA  review  process  is 
carried  out  in  coordination  with  continued 
planning. 

4.e.(2)(c)    All  personnel  involved  in 
planning  actions  should  view  NEPA  review 
as  part  of  efliective  planning,  not  as  a  mere 
documentation  requirement. 

4.e.(2)(d)    Outside  agencies,  state  and 
local  governments,  Indian  tribes,  and  the 
public  are  afforded  reasonable  opportunities 
to  participate  in  NEPA  review,  and  to 
influence  CSA  decisions. 

4.e.(2)(e)    The  results  of  NEPA  review  are 
fully  considered  by  each  CSA  decisionmaker 
before  making  a  decision  on  an  action  subject 
to  such  review. 


4.e.(2)(f)    Executives  and  other  employees 
responsible  for  aspects  of  NEPA  review  are 
held  accountable  for  the  performance  of  such 
responsibilities,  through  performance 
reviews  and  other  administrative 
mechanisms. 

5.  Coordination  with  other  authorities. 

5.1.  To  the  maximum  extent  feasible. 
NEPA  review  shall  be  coordinated  with 
review  of  proposed  actions  under  other 
environmental  legal  authorities,  including 
but  not  limited  to  the  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act  (CERCLA),  the  National  Historic 
Preservation  Act  (NHPA),  the  Endangered 
Species  Act  (ESA),  Executive  Orders  11988 
and  13006.  and  other  authorities  listed  in  the 
NEPA  Desk  Guide. 

5.2.  In  effecting  such  coordination, 
responsible  GSA  officials  will  ensure  that  the 
substantive  and  procedural  requirements  of 
each  other  authority  are  met.  together  with 
the  requirements  of  NEPA.  It  will  be 
explicitly  understood  that  compliance  with 
NEPA  does  not  substitute  for  compliance 
with  another  authority,  nor  does  compliance 
with  such  other  authority  substitute  for 
compliance  with  NEPA. 

6.  Public  involvement. 

6.1.  As  part  of  its  system  for  NEPA 
compliance,  each  Head  of  Service.  Business 
Line,  and  Regional  Office  shall  provide  for 
levels  and  kinds  of  public  involvement 
appropriate  to  the  class  of  action  and  its 
likely  ejects,  taking  into  account  the 
recommendations  regarding  public 
involvement  found  in  the  NEPA  Desk  Guide. 

6.2.  Where  a  related  authority  provides 
specific  procedures  for  public  involvement, 
the  responsible  CSA  official  shall  ensure  that 
such  procedures  are  addressed  in  the  process 
of  NEPA  review. 

6.3.  Public  involvement  in  GSA 
decisionmaking  shall  have  as  its  purpose  the 
full  disclosure  of  GSA  actions  and 
alternatives  to  the  public,  within  the 
constraints  of  GSA  program  authorities,  and 
giving  the  public  a  full  opportunity  to 
influence  GSA  decisions,  subject  to  the  same 
constraints  and  the  requirements  of  the 
Federal  Advisory  Committees  Act  (FACA). 

6.4.  Pursuant  to  Executive  Order  12898, 
special  efTorts  will  be  made  to  involve 
members  of  potentially  affected  low-income 
and  minority  communities  in  NEPA  review 
and  decisioimiaking.  Such  efforts  may 
include,  but  are  not  limited  to.  special 
programs  of  community  outreach,  including 
cross-cult\iral  programs,  translations  of 
pertinent  documents,  and  ensuring  that 
translators  are  available  at  public  meetings. 

7.  Cooperating  agencies. 

7.1.  The  responsible  GSA  official  may 
invite  other  agencies  to  serve  as  cooperating 
agencies  in  the  conduct  of  NEPA  review  on 
a  GSA  action. 

7.2.  At  a  minimum,  GSA  will  invite  agency 
customers  for  GSA  services  to  participate  as 
coop)erating  agencies.  Other  agencies  with 
jurisdiction  by  law  or  exp>ertise  may  also  be 
invited  to  serve  as  coopierating  agencies. 

8.  CSA  Participation  in  NEPA  compliance 
by  other  agencies. 

8.1.  GSA  may  participate  in  the  NEPA 
process  as  a  cooperating  agency  for  another 
lead  agency's  project,  or  as  a  commeoter  / 


reviewer  of  another  agency's  NEPA 
doomient.  GSA  may  also  pMrticipate  in 
environmental  studies  carried  out  by  non- 
federal parties  (for  example,  a  local 
government  conducting  studies  under  a  State 
environmental  pmlicy  law]  where  such 
studies  are  relevant  to  GSA's  interests  or  may 
be  incorp)orated  by  GSA  into  its  own  studies 
under  NEPA.  Where  GSA  will  be  respmnsible 
for  a  decision  on  a  project  that  is  the  subject 
of  such  a  study,  and  has  the  authority  to  do 
so,  GSA  will  require  that  the  study  and  its 
resulting  documents  meet  the  standards  set 
forth  in  the  NEPA  Desk  Guide  and  related 
GSA  standards. 

8.2.  As  a  coof>erating  agency.  GSA 
participates  in  the  NEPA  process  as 
requested  by  the  lead  agency,  in  accordance 
with  40  CFR  1501.6  of  the  CEQ  regulations. 
Tasks  may  include  p>artici{)ating  in  meetings 
and  providing  sp>ecific  information  relevant 
to  the  matters  over  which  it  has  jurisdiction 
by  law  or  expertise. 

8.3.  The  responsible  CSA  official  (Head  of 
Service,  Business  Line,  or  Regional  Office) 
may  provide  comments  and/or  reviews  of 
another  agency's  NEPA  documents,  and/or 
other  Federal  and  State  environmental 
documents.  Such  comments  or  reviews  shall 
be  provided  where  the  other  agency  so 
requests  and  the  responsible  official 
determines  that  GSA  has  jurisdiction  by  law 
or  sp>ecial  expertise,  and  may  be  provided  in 
other  cases  where  the  responsible  official  or 
designee  determines  that  CSA  has  an  interest 
in  the  action  covered  by  the  environmental 
document. 

8.4.  GSA  has  jurisdiction  by  law  or 
expertise  on  the  following  topics,  as  listed  in 
40  CFR  Ch.  V,  Appendix  11  of  the  CEQ 
regulations:  Federal  land  management. 
Community  development.  Historic, 
architectural,  and  archaeological  resources. 

8.5.  GSA  comments  shall  be  in  provided  in 
accordance  with  40  CFR  1503.3  of  the  CEQ 
regulations. 

8.6.  CSA  comments  shall  be  prepered  in 
consultation  with,  or  by,  the  pertinent  REQA 
and/or  the  Central  Office  NEPA  Liaison. 

9.  NEPA  Desk  Guide. 

All  Heads  of  Service,  Business  Lines,  and 
Regional  Offices  will  employ  the  NEPA  Desk 
Guide  issued  and  periodically  upxlated  by  the 
NEPA  Liaison  as  guidance  in  carrying  out 
this  order  and  ADM  1095.1F. 
Robert  Peck. 
Commissioner. 

Appendix  1:  Categorical  Exclusions 

1.1  PURPOSE 

The  stated  purpose  of  Categorical 
Exclusions  (CATEXs)  is  to  limit  extensive 
NEPA  analysis  to  those  actions  that  may  be 
major  Federal  actions  significantly  affecting 
the  quality  of  the  human  envirormient,  thus 
streamlining  the  NEPA  process,  saving  time, 
effort,  and  taxpayer  dollars. 

1.2  DEFINITION 

An  action  is  categorically  excluded  from 
the  requirement  to  prepere  an  EA  or  an  EIS 
if  it  meets  the  following  definition: 

"Categorical  exclusion"  means  a  category 
of  actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on  the 
human  environment  and  which  have  been 
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found  to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  |.  .    1  and  for 
which,  therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental  Impact 
Statement  is  required.  40  CFR  1508.4 

GSA  has  identified  two  types  of  CATEXs: 
(1)  the  "automatic"  CATEX.  that  by  its  very 
nature  cannot  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  (2)  the  "checklist" 
CATEX.  which  requires  completion  of  an 
environmental  checklist  to  ensure  no 
"extraordinary  circumstances"  exist 
indicating  the  need  for  an  EA  or  EIS. 
1.3    AUTOMATIC  CATEXs 

The  following  are  automatic  CATEXs, 
requiring  no  checklist. 

(a)  Issuance  of  easements,  licenses,  or 
outleases  for  use  of  space  in  existing  Federal 
office  buildings,  where  consistent  with  local 
planning  and  zoning,  provided  Section  106 
of  the  NHPA  is  complied  with  where 
applicable. 

fb)  Acquisition  of  space  within  an  existing 
structure,  either  by  purchase  or  lease,  where 
no  change  in  the  general  type  of  use  and  only 
minimal  change  from  previous  occupancy 
level  is  profnased  (previous  occupant  need 
not  have  beien  a  Federal  tenant). 

(c)  Relocation  of  employees  into  existing 
Federally  controlled  space,  that  does  not 
involve  a  substantial  change  in  the  number 
of  employees  or  motor  vehicles. 

(d)  Reductions  in  force  or  other  personnel, 
administrative,  or  ministerial  actions, 
including  bargaining  with  employee  unions 
and  managing  routine  activities  normally 
conducted  to  protect  or  maintain  GSA- 
controUed  properties  (e.g..  security  and 
custodial  services). 

(e)  Lease  extensions,  renewals,  or 
succeeding  leases. 

(0  Outlease  or  license  of  government- 
controlled  space,  or  sublease  of  government- 
leased  space  to  a  non- Federal  tenant  when 
the  use  will  remain  substantially  the  same. 

(g)  Acquisition  of  land  or  easements  that 
result  in  no  immediate  change  in  use  and 
where  subsequent  compliance  with  NEPA 
and  other  applicable  laws  and  regulations 
will  take  place  as  needed. 

(h)  Site  characterization  studies  and 
environmental  monitoring,  including  Siting, 
construction,  operation,  and  dismantling  or 
closing  of  characterization  and  monitoring 
devices.  Such  activities  include,  but  are  not 
limited  to: 

(1)  Site  characterization  and  enviroimiental 
monitoring  activities  under  RCRA  and 
CERCLA; 

(2)  Geological,  geophysical,  geochemical. 
and  engineering  surveys  and  mapping, 
including  the  establishment  of  survey  marks: 

(3)  Installation  and  operation  of  field 
instruments,  such  as  streamgauging  stations 
or  flowmeasuring  devices,  telemetry  systems, 
geochemical  monitoring  tools,  and 
geophysical  exploration  tools; 

(4)  Drilling  of  wells  for  sampling  or 
monitoring  of  groundwater,  well  logging,  and 
installation  of  waterlevel  recording  devices 
in  wells; 

(5)  Aquifer  response  testing; 

(6)  Installation  and  operation  of  ambient 
air  monitoring  equipment; 


(7)  Sampling  and  characterization  of  water, 
soil  rock,  or  contaminants; 

(8)  Sampling  and  characterization  of  water 
effluents,  air  emissions,  or  solid  waste 
streams; 

(9)  Sampling  of  flora  or  fauna;  and 

(10)  Archeological,  historic,  and  cultural 
resource  identification  and  evaluation 
studies  in  compliance  with  36  CFR  part  800 
and  43  CFR  part  7. 

(i)  Administrative  actions  such  as 
procurement  of  consultant  services  for 
appraisal  or  environmental  analysis. 

(j)  Repair  and  alteration  projects  involving, 
but  not  adversely  affecting,  properties  listed 
on  or  eligible  for  the  National  Register  of 
Historic  Places,  when  there  is  no  evidence  of 
community  controversy  or  other 
environmental  issues.  The  process  required 
by  Section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  must  be  followed; 
see  ADM  1020.2. 

(k)  Repairs  and  alterations  or 
modernization  conducted  in  accordance  with 
applicable  plans,  such  as  Facility  Master 
Plans,  where  such  plans  have  been  reviewed 
under  NEPA  and  there  is  no  evidence  of 
community  controversy  or  unresolved 
environmental  issues.  The  process  required 
by  Section  106  of  the  NHPA  must  be 
followed;  see  ADM  1020.2. 

(1)  Repair  to  or  replacement  in  kind  of 
equipment  or  compKinents  in  GSA-controlled 
facilities  without  change  in  location,  e.g. 
HVAC,  electrical  distribution  systems, 
windows,  doors  or  roof. 

(m)  Facility  maintenance,  custodial,  and 
groundskeeping  activities  not  involving 
environmentally  sensitive  areas  (such  as 
eroded  areas,  wetlands,  cultural  sites,  etc.), 
including  window  washing,  lawn  mowing, 
trash  collecting,  and  snow  removal. 

(n)  Procurement  contracts  for  professional 
services  and  supplies  not  addressed 
elsewhere  here. 

(o)  Preparation  of  implementation 
guidance. 

(p)  Studies  that  involve  no  commitment  of 
resources  other  than  manpower  and  funding. 

(q)  Assisting  Federal  agencies  in  public 
utilities  management  (excluding 
communications),  negotiating  for  public 
utility  services  on  behalf  of  Federal  agencies, 
and  providing  expert  testimony  before  public 
utility  regulatory  bodies. 

r.  Federal  real  property  utilization  surveys 
in  accordance  with  Executive  Order  12348. 

s.  Real  property  inspections  for  compliance 
with  deed  restrictions. 

t.  Administrative  action  by  GSA  to  remove 
clouds  on  titles. 

u.  Disposal  of  real  property  required  by 
public  law  wherein  Congress  has  specifically 
exempted  the  action  from  the  requirements  of 
NEPA. 
1.4    CHECKLIST  CATEXs 

The  following  are  categorical  exclusions 
that  require  preparation  of  a  checklist  to 
ensure  that  no  extraordinary  circumstances 
exist  that  would  require  preparation  of  an  EA 
or  EIS. 

a.  Acquisition  of  land  which  is  not  in  a 
floodplain  or  other  environmentally  sensitive 
area  and  does  not  result  in  condemnation. 

b.  Acquisition  of  sp>ace  by  Federal 
construction  or  lease  construction,  or 


expansion  or  improvement  of  an  existing 
facility  where  all  of  the  following  conditions 
are  met: 

1.  The  structure  and  proposed  use  are 
substantially  in  compliance  with  local 
planning  and  zoning  and  any  applicable 
State  or  Federal  requirements; 

2.  The  proposed  use  will  not  substantially 
increase  the  number  of  motor  vehicles  at  the 
focility; 

3.  The  site  and  the  scale  of  construction  are 
consistent  with  those  of  existing  adjacent  or 
nearby  buildings;  and 

4.  There  is  no  evidence  of  community 
controversy  or  other  environmental  issues. 

c.  Property  disf>osal  actions  undertaken  for 
another  Federal  agency,  where  that  agency 
has  already  documented  compliance  with 
applicable  legal  requirements  such  as  NEPA, 
NHPA,  CERCLA,  Endangered  Species  Act. 
(See  ADM  1095.ld.) 

d.  Transfers  of  real  property  to  Federal, 
State,  and  local  agencies,  and  Indian  Tribes. 

e.  Assignments  of  real  property  to  another 
Federal  agency  for  subsequent  conveyance  to 
a  State  or  local  agency,  or  to  eligible  non- 
profit institutions  for  health,  educational,  or 
park  and  recreation  uses. 

f.  Disposal  of  real  property  to  State  or  local 
agencies  for  wildlife  conservation  and 
historic  monument  purposes. 

g.  Disposal  of  real  property  required  by 
public  law  wherein  Congress  has  not 
sp)ecifically  exempted  the  action  from  the 
requirements  of  NEPA. 

h.  Issuance  of  easements,  licenses,  or 
outleases  for  use  of  space  in  Federal  facilities 
other  than  existing  office  buildings. 

i.  Disposal  of  related  personal  property, 
demountable  structures,  transmission  lines, 
utility  poles,  railroad  ties,  and  track. 

j.  Disposal  of  propwrties  where  the  size, 
area,  topography,  and  zoning  are  similar  to 
existing  surrounding  properties  and/or  where 
current  and  reasonable  anticipated  uses  are 
or  would  be  similar  to  current  surrounding 
uses  (e.g..  commercial  store  in  a  commercial 
strip,  warehouse  in  an  urban  complex,  office 
building  in  downtown  area,  row  house  or 
vacant  lot  in  an  urban  area). 

k.  Abrogation  of  use  restrictions  contained 
in  the  conveyance  documents  of  previous 
disposals  when: 

1.  Upon  request  of  another  Federal  agency 
for  concurrence,  GSA  only  provides 
concurrence  subject  to  the  requesting 
agency's  compliance  with  NEPA,  or 

m.  GSA  has  no  reason  to  believe  that  the 
abrogation  will  result  in  a  significant  change 
in  property  use,  or 

n.  The  abrogation  is  for  a  reduction  in  time 
only. 

o.  Sale  of  improvements  to  underlying 
propierty  fee  owner  and  disposal  of  fee 
ownership  to  parties  who  have  had 
possession  and/or  use  of  the  property  for  five 
years  or  more  through  permit,  lease,  license, 
or  easement. 


Appendix  2:  Actions  Requiring 
Envirtmmental  Impact  Statement 

The  following  actions  are  considered  to  be 
major  Federal  actions  significantly  affecting 
the  quality  of  the  human  environment,  and 
therefore  must  be  the  subjects  of 
Environmental  Impact  Statements  (EIS),  as 
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must  any  other  action  that  an  Environmental 
Assessment  (EA)  indicates  may  have 
signiHcant  environmental  effects: 

•  Master  plans  for  Federally  owned  major 
buildings,  building  complexes,  and  sites 
(Note:  EIS  should  be  designed  so  that 
subsequent  EISs  and  EAs  can  be  tiered  off  it). 

•  Acquisition  of  spMce  by  Federal 
construction  or  lease  construction,  or 
expansion  or  improvement  of  an  existing 
facility,  where  one  or  more  of  the  following 
applies: 

— The  structure  and/ or  proposed  use  are  not 

substantially  consistent  with  local 

planning  and  zoning  or  any  applicable 

State  or  Federal  requirements. 
— ^The  proposed  use  will  substantially 

increase  the  numt>er  of  motor  vehicles  at 

the  facility. 
— The  site  and  scale  of  construction  are  not 

consistent  with  those  of  existing  adjacent 

or  nearby  buildings. 
— ^There  is  evidence  of  current  or  potential 

community  controversy  about 

environmental  justice  or  other 

environmental  issues. 

•  Space  acquisition  programs  projected  for 
a  substantial  geographical  area  (e.g.,  a 
metropolitan  area)  for  a  3-to-5-year  period  or 
greater  (Note:  a  PEIS  is  often  appropriate 
here,  off  which  subsequent  EISs  and  EAs  can 
be  tiered). 

IFR  Doc.  98-16304  Filed  6-25-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  National  Bioethics 
Advisory  Commission  (NBAC) 

SuiaxARY:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Advisory  Commission.  The 
Commission  will  continue  addressing 
(1)  The  protection  of  the  rights  and 
welfare  of  human  subjects  in  research 
including  resean±  involving  persons 
with  mental  disorders  affecting 
decisionmaking  capacity.  (2)  issues  in 
the  research  use  of  human  biological 
materials,  and  (3)  a  proposed  project  on 
the  ethical  and  legal  issues  in 
international  research  supported  and/or 
conducted  by  the  United  States.  The 
Commission  also  plans  to  hear 
presentations  on  the  ethical  principles 
expressed  in  the  seminal  Belmont 
Report,  the  Inspector  General's  Report 
on  Institutional  Review  Boards,  and 
research  concerns  in  Native  American 
communities.  The  meeting  is  open  to 
the  public  and  opportimities  for 
statements  by  the  public  will  be 
provided  on  July  15.  1998  firom  11:30 
am  to  12  Noon. 


Dates/Times: 
July  14.  1998,  1:00  pm-5:00  pm  and 
July  15.  1998  8:00  am— 5:00  pm. 
Location: 

Oregon  Ballroom,  Salon  F,  Portland 
Marriott,  and  1401  Naito  Parkway. 
Portland,  Oregon. 

SUPPLEMENTARY  INFORMATION:  The 
President  estabUshed  the  National 
Bioethics  Advisory  Commission  (NBAC) 
on  October  3,  1995  by  Executive  Order 
12975  as  amended.  The  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Coimcil,  its 
Chair,  the  President  and  other  entities 
on  bioethical  issues  arising  from  the 
research  on  human  biology  and 
behavior,  and  from  the  applications  of 
that  research  and  makes  its 
recommendations  available  to  the 
public. 


Public  Participatioa 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  ^rst  come,  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Ms.  Patricia  Norris  by 
telephone,  fax  machine,  or  mail  as 
shown  below  at  least  4  days  before  the 
meeting  and  as  soon  as  possible.  The 
Chair  will  reserve  time  for  presentations 
by  persons  requesting  to  speak  and 
requests  that  oral  statements  be  limited 
to  five  minutes  .  The  order  of  persons 
wanting  to  make  a  statement  will  be 
assigned  on  a  first  come,  first  serve 
basis.  Individuals  unable  to  make  oral 
presentations  can  mail  or  fax  their 
comments  to  the  NBAC  staff  office  at 
least  five  business  days  prior  to  the 
meeting  for  distribution  to  the 
Commission  and  inclusion  in  the  public 
record.  The  Commission  also  accepts 
general  comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Norris,  National  Bioethics 
Advisory  Commission,  6100  Executive 
Boulevard,  Suite  5B01.  Rockville, 
Maryland  20892-7508,  telephone  301- 
402-4242.  fax  number  301-480-6900. 
HenrietU  D.  Hyatt-Knorr, 

Deputy  Executive  Director,  National  Bioethics 

Advisory  Commission. 

(FR  Doc.  98-16623  Filed  6-25-98:  8:45  am) 

SILUMQ  COOC  41«-17-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Anrwuncement  98044] 

Natk>nal  Comprehensive  Cancer 
Control  Program;  Notice  of  Availability 
of  Furxto  for  Fiscal  Year  1996; 
Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1998  funds  for 
cooperative  agreements  to  implement 
comprehensive  cancer  control  plans  was 
published  in  the  Federal  Register  on 
May  13.  1998.  (63  FR  26614).  The  notice 
is  amended  as  follows: 

On  page  26614,  in  the  announcement 
title,  Announcement  number  is  changed 
to  99046. 

On  page  26614,  third  colimm.  under 
the  heading  Availability  of  Funds  the 
first  paragraph  should  read: 
Approximately  $1.5  million  is  available 
in  FY  1999  to  fundapproximately  5 
awards  •   •   *  Line  seven  should  read: 
on  or  about  October  30.  1998  *   •  •. 

On  page  26619,  under  the  heading 
Application  Submission  and  Deadline 
the  first  paragraph  should  read:  The 
original  and  two  copies  of  the 
completed  CDC  0.1246  must  be 
submitted  to  *  *  •  on  or  before  July  27, 
1998. 

On  page  26619,  under  the  heading 
Where  to  Obtain  Additional 
Information,  the  third  paragraph  should 
read:  Please  refer  to  Program 
Announcement  Number  99046  when 
requesting  information  and  submitting 
an  application. 

On  page  26620,  under  the  heading 
Eligibility  Assurance  Form,  the  third 
subparagraph,  on  the  third  line  should 
read:  an  up-to-date  detailed  final  draft 
ready  for  implementation  by  October  30, 
1998. 

All  other  information  and 
requirements  of  the  notice  remain  the 
same. 

Dated:  June  22. 1998. 
JoMph  R.  Cartar, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc.  98-17089  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  98037] 

Initiatives  by  Organizations  To 
Strengthen  National  Tot)acco  Control 
Activities  in  the  United  States;  Notice 
of  Availability  of  Funds  for  Fiscal  Year 
1998;  Second  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1998  funds  for 
cooperative  agreements  for  Initiatives  by 
Organizations  to  Strengthen  National 
Tobacco  Control  Activities  in  the  United 
States  was  published  Ln  the  Federal 
Register  on  April  23,  1998  (63  FR 
20197).  The  notice  is  amended  as 
follows: 

On  page  20197,  first  paragraph,  under 
the  heading  "Introduction,"  the  seventh 
line  of  the  paragraph  is  amended  to 
read:populations;  African- Americans, 
Native  Americans,  *   *   *.  On  page 
20198.  second  paragraph  under  the 
heading  "Availability  of  Funds,"  the 
fourth  line  is  amended  to  read:  African 
Americans,  Native  Americans,  *   *   *. 

All  other  information  and 
requirements  of  the  April  23, 1998, 
Federal  Register  notice  remain  the 
same. 

Dated:  June  22, 1998. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  98-17088  Filed  6-25-98;  8:45  am) 

BILLING  COOE  410-18-(> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Ethics  SutKommittee  and  the  Advisory 
Committee  to  the  Director,  Centers  for 
Disease  Control  and  Prevention: 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
and  committee  meetings. 

Name:  Ethics  Subcommittee  of  the 
Advisory  Committee  to  the  Director,  CDC. 

Time  and  Date:  9  a.m.-3  p.m.,  July  16, 
1998. 

Place:  CDC,  Building  16,  Room  5126, 1600 
Qifton  Road,  NE,  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  25  people. 


Purpose:  This  subcommittee  will 
anticipate,  identify,  and  propose  solutions  to 
strategic  and  broad  ethical  issues  facing  CDC 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  from  the  Associate  Director 
for  Science,  Dixie  E.  Snider,  M.D..  M.P.H.,  a 
discussion  on  CDC's  pandemic  influenza 
plan,  and  ethical  consultation  on  blinded 
HIV  serosurveys. 

Name:  Advisory  Committee  to  the  Director, 
CDC 

Time  and  Date:  8:30  a.m.-3  p.m.,  July  17, 
1998. 

Place:  CDC.  Auditorium  A.  1600  Clifton 
Road.  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  sp>ace  available. 

Purpose:  This  committee  advises  the 
Director,  CDC,  on  policy  issues  and  broad 
strategies  that  will  enable  CDC,  the  Nation's 
prevention  agency,  to  fulfill  its  mission  of 
promoting  health  and  quality  of  life  by 
preventing  and  controlling  disease,  injury, 
and  disability.  The  Committee  recommends 
ways  to  incorporate  prevention  activities 
more  fully  into  health  care.  It  also  provides 
guidance  to  help  CDC  work  more  effectively 
with  its  various  constituents,  in  both  the 
private  and  public  sectors,  to  make 
prevention  a  practical  reality. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  from  CDC  Acting  Director, 
Claire  V.  Broome,  M.D..  a  report  from  the 
Ethics  Subcommittee,  a  discussion  on 
counter  terrorism  and  the  public  health 
infrastructure,  and  the  agency's  prevention 
research  agenda. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Linda  Kay  McGowan,  Executive  Secretary. 
Advisory  Committee  to  the  Director,  CDC, 
1600  Clifton  Road,  NE,  M/S  D-24,  Atlanta, 
Georgia  30333,  telephone  404/639-7080. 

Dated:  June  22,  1998. 
Carolyn  J.  Russell. 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Ptevention  (CDC). 
(FR  Doc.  98-17090  Filed  6-25-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Conunittee:  Cardiovascular 
and  Renal  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 


recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  9,  1998,  9  a.m.  to  5:30  p.m.. 
and  July  10,  1998.  9  a.m.  to  12  m. 
Location:  National  Institutes  of 
Health,  Natcher  Conference  Center,  45 
Center  Dr.,  Bethesda,  MD. 

Contact  Person:  Joan  C.  Standaert, 
Center  for  Drug  Evaluation  and  Research 
(HFD-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville  MD  20857,  419-259-6211,  or 
John  M.  Treacy  (HFD-21),  301-827- 
7001,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12533.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  July  9,  1998.  the 
committee  will  review  new  drug 
application  (NDA)  20-863  Pletal® 
(cilostazol)  (Otsuka  America 
Pharmaceutical  Inc.)  to  be  indicated  for 
intermittent  claudication.  On  July  10, 
1998,  the  committee  will  discuss  and 
review  trade  secret  and/or  confidential 
information. 

Procedure:  On  July  9, 1998,  from  9 
a.m.  to  5:30  p.m.,  the  meeting  is  open 
to  the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  2.  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9 
a.m.  and  10  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  2.  1998.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
July  10, 1998,  9  a.m.  to  12  m.,  the 
meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  on  pending  investigational 
new  drug  application  issues. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  22, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc  98-17211  Filed  6-24-98;  11:16  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration    ' 

Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  23.  1998.  8  a.m.  to  5  p.m. 

Location:  Holiday  Inn.  Ballroom.  Two 
Montgomery  Village  Ave..  Gaithersburg. 
MD. 

Contact  Person:  Sara  M.  Thornton, 
Center  for  [Devices  and  Radiological 
Health  (HFZ-460).  Food  and  Drug 
Administration.  9200  Corporate  Blvd.. 
Rockville.  MD  20850.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12396. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss: 
(1)  Premarket  approval  application 
(PMA)  for  a  toric  intraocular  lens  for 
primary  implantation  for  the  visual 
correction  of  aphakia,  and  (2)  PMA  for 
an  excimer  laser  for  the  surgical 
correction  of  hyperopia,  sphere  only, 
using  photorefractive  keratectomy. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  15,  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9  a.m.  An  additional  30-minute 
time  period  will  be  given  for  public 
comment  at  the  end  of  committee 
discussion  and  prior  to  voting  on  each 
PMA.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  12,  1998.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 


indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  )une  18.  1998. 

Michael  A.  Friedman, 

Deputy  Commissioner  for  Opervtione. 

IFR  Doc.  98-17075  Filed  6-25-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee  Meeting;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  published  in  the  Federal 
Register  of  June  11,  1998  (63  FR  32014). 
The  notice  announced  a  meeting  of  the 
Circulatory  System  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
which  is  scheduled  for  June  29  and  30, 
1998.  The  notice  published  with  an 
error.  This  document  corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Prout,  Committee  Management 
Office  (HFA-306),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-5503. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  11,  1998  (63  FR 
32014),  in  FR  Doc.  98-15602,  FDA 
announced  that  a  meeting  of  the 
Circulatory  System  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
would  be  held  on  June  29  and  30,  1998. 
The  notice  incorrectly  published  the 
agenda  for  June  30,  1998. 

Beginning  on  page  32014,  in  the  2d 
column,  under  the  Agenda  portion  of 
the  meeting,  the  agenda  for  June  30, 
1998,  should  be  corrected  to  read:  "On 
June  30,  1998.  the  committee  will 
discuss  and  make  recommendations  on 
clinical  issues  related  to  antimicrobial 
coatings  on  permanent  cardiovascular 
implants,  such  as  heart  valves  and 
vascular  grafts." 

Dated:  June  22.  1998. 

Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

IFR  Doc.  98-17143  Filed  6-23-98;  5:02  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Nonprescription  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Nonprescription 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  28  and  29,  1998,  8:30  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Rhonda  W.  Stover  or 
Angie  Whitacre,  Center  for  Drug 
Evaluation  and  Research  (HFI>-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12541. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  July  28,  1998,  the 
committee  will  discuss  class  labeling  for 
over-the-counter  (OTC)  vaginal 
antifungal  drug  products.  In  the  Federal 
Register  of  February  27,  1997  (62  FR 
9024),  the  agency  published  a  proposed 
rule  intended  to  enable  consumers  to 
better  read  and  understand  OTC  drug 
product  labeling  and  to  better  apply  this 
information  in  die  labeling  to  the  safe 
and  effective  use  of  such  products.  An 
important  element  of  FDA's  proposed 
rule  is  a  standardized  labeling  format  for 
OTC  drug  products.  The  agency  has 
developed  class  labeling  for  OTC 
vaginal  antifungal  drug  products  in 
accordance  with  the  February  27, 1997, 
proposed  rule.  The  committee  will  also 
discuss  the  agency's  draft  guidance 
document  for  industry  entitled  "Class 
Labeling  of  OTC  Topical  Drug  Products 
for  the  Treatment  of  Vaginal  Yeast 
Infections  (Vulvovaginal  Candidiasis)" 
and  other  related  issues.  The  draft 
guidance  document  is  intended  to 
provide  guidance  for  both  the  carton 
and  the  educational  brochure.  In  the 
next  several  weeks  after  publication  of 
this  notice,  a  copy  of  the  draft  guidance 
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document  for  industry  will  be  on 
display  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  A  copy  of  the  draft  guidance 
document  will  also  be  available  on  the 
Internet  at  "http://www.fda.gov/cder/ 
guidance/indexhtm". 

On  July  29, 1998.  the  committee  will 
discuss  effectiveness  testing  for  final 
formulations  of  health-care  antiseptic 
drug  products  relative  to  performance 
expectations  for  these  OTC  drug 
products.  In  the  Federal  Register  of  Jime 
17,  1994  (59  FR  31402  through  31452). 
the  agency  published  a  proposed  rule 
for  OTC  health-care  antiseptic  drug 
products,  i.e.,  patient  preoperative  skin 
preparations,  surgical  hand  scrubs,  and 
health-care  personnel  and  antiseptic 
handwashes.  Included  in  the  proposed 
rule  are  key  characteristics  for  each  drug 
product  class  of  health-care  antiseptic 
drug  products  (i.e.,  definitions),  a 
requirement  for  final  formulation 
testing,  e^ectiveness  standards,  and 
labeling  of  each  of  the  drug  product 
categories.  In  response  to  the  proposed 
rule,  the  agency  received  comments  to 
consider  six  drug  product  categories 
(preoperative  skin  preparation,  surgical 
hand  scrub,  health-care  personnel 
handwash,  food  handler  handwash, 
antimicrobial  handwash,  and 
antimicrobial  bodywash).  Comments 
also  proposed  alternate:  (1)  Testing 
requirements,  (2)  key  characteristics, 
and  (3)  labeling  for  each  of  the 
categories.  FDA  is  seeking  the 
recommendations  of  the  committee  and 
exp)erts  on  appropriate  performance 
expectations  for  OTC  health -care 
antiseptic  drug  products  and  how  these 
final  formulations  should  be  tested. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  21.  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  July  28  and  29,  1998. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  July  21,  1998, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  June  18. 1998. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  98-17074  Filed  6-25-98;  8:45  am) 

SILLmO  CODE  4iao-oi-F 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-R-224] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  35D6(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  pubUshing  the 
following  summary  of  proposed 
collections  for  pubhc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Collection  of 
Managed  Care  Data  Using  the  Uniform 
Institutional  Providers  Form  (HCFA- 
1450/UB-92)  and  Supporting  Statute 
Section  1853(a)(3)  of  the  Balanced 
budget  Act  of  1997;  Form  No.:  HCFA- 
R-224  (OMB  No.  0938-0711);  Use: 
Section  1853(a)(3)  of  the  Balanced 
Budget  Act  (BBA)  requires 
Medicare+Choice  organizations,  as  well 
as  eligible  organizations  with  risk- 
sharing  contracts  under  section  1876,  to 
submit  encounter  data.  Data  regauding 
inpatient  hospital  services  are  required 
for  periods  beginning  on  or  after  July  1, 
1997.  These  data  may  be  collected 
starting  January  1,  1998.  Other  data  (as 
the  Secretary  deems  necessary)  may  be 
required  beginning  July  1,  1998. 

The  BBA  also  requires  the  Secretary 
to  implement  a  risk  adjustment 
methodology  that  accounts  for  variation 
in  per  capita  costs  based  on  health 


status.  This  payment  method  must  be 
implemented  no  later  than  January  1 , 
2000.  The  encounter  data  are  necessary 
to  implement  a  risk  adjustment 
methodology. 

Hospital  data  from  the  period,  July  1, 
1997-June  30, 1998,  will  serve  as  the 
basis  for  plan- level  estimates  of  risk 
adjusted  payments.  These  estimates  will 
be  provided  to  plans  by  March,  1999. 
Encounter  data  collected  from 
subsequent  time  periods  will  serve  as 
the  basis  for  actual  payments  to  plans 
for  CY  2000  and  beyond. 

In  implementing  the  requirements  of 
the  BBA,  hospitals  will  submit  data  to 
the  managed  care  plan  for  enrol  lees  who 
have  a  hospital  discharge  using  the 
HCFA-1450  (UB-92),  Uniform 
Institutional  Provider  Claim  Form. 
Encounter  data  for  hospital  discharges 
occurring  on  or  after  July  1, 1997  are 
required.  While  submission  from  the 
hospital  to  the  plan  is  required,  plans 
are  provided  with  an  alternate 
submission  route  for  the  start-up  year. 

Special  procedures  have  been 
identified  to  ensure  that  hospital 
encounter  data  are  submitted  for 
discharges  occurring  between  July  1, 
1997  and  June  30,  1998,  the  start-up 
year.  HCFA  has  identified  three 
alternatives  for  the  submission  of 
hospital  encounter  data  for  discharges 
during  the  star-up  year,  including  the 
following: 

Option  1 :  The  Plan  will  have  a  hospital 
submit  UB-92S  or  Medicare  Part  A 
ANSI  ASC  X12  837  (ANSI  837) 
records  using  the  traditional  HMO 
"No  Pay"  bill  method. 
Option  2:  The  Plan  can  currently 

produce  a  complete  UB-92/ ANSI  837 
and  will  hold  the  data  until  the  fiscal 
intermediary  (Fl)  can  accept  it. 
Option  3:  The  Plan  will  submit  an 
abbreviated  UB-92  data  set  via  an 
alternative  route. 

During  the  start  up  year,  the  plan  is 
expected  to  establish  an  electronic  data 
linkage  to  a  FI  to  be  determined  by 
HCFA.  HCFA  will  assist  Plans  in 
initiating  discussions  with  their  FI.  By 
July  15, 1998,  the  Plan  is  expected  to 
have  completed  this  linkage,  including 
testing  of  the  linkage,  and  to  be  capable 
of  transmitting  hospital  encounter  data 
to  a  FI.  Data  for  the  start-up  year  must 
be  transmitted  to  the  plan's  FI  by 
September,  18,  1998.  All  data  with 
discharge  dates  after  July  1, 1998  will  be 
transmitted  using  this  Hnkage.  (See 
Appendix  III  for  additional  information 
on  the  transmission  of  data  to  HCFA.) 
Each  plan  and/or  contract  will  use  a 
single  Fl.  HCFA  will  establish  a  series 
of  interim  deadlines  to  ensure  that  plans 
are  making  sufBcient  progress  toward 
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accomplishing  this  linkage  no  later  than 
July  15,  1998. 

After  plans  have  established  linkages 
to  a  PI,  hospitals  will  submit  HCFA- 
1450  (UB-92)  forms  to  the  managed  care 
plan.  The  HCFA-1450  (UB-92)  form  is 
identical  to  the  one  used  by  hospitals  in 
billing  for  Medicare  fee-for-service 
claims.  After  receiving  the  pseudo  claim 
from  the  hospital,  the  plan  attaches  the 
plan  identifier,  which  is  the  HCFA 
assigned  managed  care  organization 
(MCO)  Contract  Number,  and  submits 
the  pseudo-claim  electronically  to  the 
fiscal  intermediary  (FI).  The  data 
processing  flow  by  the  FI  is  very  similar 
to  current  claims  processing  for  the  fee- 
for-service  system,  except  that  no 
payment  is  authorized  to  the  plan. 
Pseudo  claims  will  flow  though  the  FI 
to  our  Common  Working  File  (CWF)  and 
will  be  retained  by  HCFA.;  Frequency: 
On  occasion;  Affected  Public:  Business 
or  other  for-profit.  Not-for-profit 
institutions,  and  Federal  government; 
Number  of  Respondents:  1.9  million; 
Total  Annual  Responses:  1.9  million; 
Total  Annual  Hours:  32,833. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mauled 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,. Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  C2-26- 
17,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  June  16, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Croup.  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  9a-16989  Filed  6-25-98;  8:45  am) 

BtLUNG  CODE  412(M>3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-243] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  vyith  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Medicare 
Agreement  Application,  Health  Care 
Prepayment  Plan;  Form  No.:  HCFA-R- 
243;  Use:  An  organization  must  meet 
certain  requirements  to  be  a  Health  Care 
Prepayment  Plan  that  is  eligible  for  a 
Medicare  1833  agreement.  The 
appUcation  is  the  collection  form  used 
to  obtain  information  from  an 
organization  that  would  allow  HCFA 
staff  to  determine  compliance  with  the 
regulations.  This  form  includes  requests 
for  information  about:  the  management 
of  the  applicant  organization; 
arrangements  for  providing  health  care 
to  beneficiaries;  meeting  Medicare 
requirements  for  appeals,  hearings, 
advance  directives,  health  benefits;  risk 
sharing  with  other  entities;  the  fiscal 
soundness  of  the  applicant;  the  cost 
budget,  which  forms  the  basis  for  HCFA 
payment;  prevention  of  duplicate 
payment;  and  the  applicant's  marketing 
strategy.  Frequency:  One  time  ;  Affected 
Pu6/ic:  Business  or  other  for-profit 
institutions.  Not-for-profit  institutions, 
and  State,  Local  or  Tribal  Governments.; 
Number  of  Respondents:  15;  Total 
Annual  Responses:  15;  Total  Annual 
Hours:  1,125. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  any 


related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  John 
Rudolph,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  )une  18,  1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  Division  of 
HCFA  Enterprise  Standards,  Health  Care 
Financing  Administration. 

[FR  Doc.  98-16999  Filed  6-25-98;  8:45  am) 
BtLLMO  COOE  412»-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  pubUc  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
publish  periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)  443-1891. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 
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Proposed  Project:  Study  of  Health  Care 
Services  to  Children  in  Foster  Care 
Homes — New 

The  Maternal  and  Child  Health 
Bureau  of  HRSA  is  planning  to  conduct 
a  survey  of  health  care  services  for 
children  in  foster  care  and  other  out-of- 
home  care  in  the  United  States.  This 
project  is  aimed  at  identifying  the 
contributing  factors  affecting  the 
delivery  of  health  care  services  to  these 
children. 

The  project  will  be  carried  out  in  two 
stages.  In  the  first  stage  a  survey  will  be 
conducted  of  the  directors  of  child 
welfare  programs  emd  the  directors  of 
maternal  and  child  health  programs  in 
all  50  States  and  the  District  of 
Columbia,  in  5  counties  in  each  of  seven 


States  with  county  administered  child 
welfare  systems,  and  in  30  large 
municipalities.  The  purpose  of  this 
initial  data  collection  is  to  document  the 
range  of  institutional  arrangements, 
poUcies.  and  activities  being  undertaken 
to  address  the  issue  of  health  care  for 
children  in  foster  care  and  other  out-of- 
home  care. 

The  second  stage  will  include  a 
detailed  follow-up  survey  of  child 
welfare,  maternal  and  child  health, 
Medicaid,  and  juvenile  court  officials  in 
a  subset  of  20  States  (13  with  State 
administered  child  welfare  systems  and 
7  with  county  administered  child 
welfare  systems),  35  counties  (5  from 
each  of  the  7  States  with  county 
administered  child  welfare  systems). 


and  10  municipalities.  The  second  stage 
will  document  (a)  demographic 
characteristics  of  children  in  foster  care, 
(b)  health  care  policies,  (c) 
characteristics  of  health  assessments 
and  ongoing  care,  (d)  standards  of  care, 
(e)  financial  arrangements,  and  (f) 
interagency  collaborations. 

The  second  stage  will  also  include  a 
written  survey  sent  to  220  advocacy, 
provider,  and  professional  organizations 
in  the  subset  of  States  and  counties 
being  surveyed.  This  component  will 
collect  information  on  the  same  6 
categories  noted  above  from 
organizations  with  a  broad  base  of 
experience  working  on  health  care 
issues  for  children  in  foster  care  and 
other  out-of-home  care. 


Respondents 


Child  welfare  and  maternal  and  child  health  directors 

Child  welfare,  maternal  and  child  health,  Medicaid,  and  juverwle  court  offi- 
cials   : 

Advocacy  and  professional  organizations 

Total - - 


Number  of  re- 
spondents 


232 

260 
220 


712 


Responses 
per  respond- 
ent 


Average  burden 

per  response 

(in  hours) 


1 

2.4 
1.5 


1.67 


Total  burden 
(in  hours) 


232 

624 

330 
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Send  comments  to  HRSA  Reports 
Clearance  Officer.  Room  14-33, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  June  19, 1998. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
|FR  Doc.  98-17064  Filed  6-25-98;  8:45  am) 

BILUNG  COOE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 

Administration  (HRSA) 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  publishes 
abstracts  of  information  collection 
requests  under  review  by  the  Office  of 
Management  and  Budget.  These  data 
collection  requirements  are  authorized 


by  section  241  of  the  PHS  Act  (42  USC 
238j);  To  request  a  copy  of  the  clearance 
request  submitted  to  OMB  for  review, 
call  the  HRSA  Reports  Clearance  Office 
on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Healthy  Schools, 
Healthy  Communities  Data  System 
(OMB  No.  0915-0188) 

Extension— This  is  a  request  for 
extension  of  approval  of  the  Healthy 
Schools  Data  System,  which  contains 
the  annual  reporting  requirements  for 
the  Healthy  Schools,  Healthy 
Communities  grantees  funded  by  the 
Bureau  of  Primary  Health  Care  (BPHC), 
HRSA.  Authorizing  legislation  is  found 
in  Pub.  L.  104-299,  Health  Center 
Consolidation  Act  of  1996.  enacting 
Section  330  of  the  Public  Health  Service 
Act. 

The  BPHC  collects  data  on  its 
programs  to  ensure  compliance  with 
legislative  mandates  and  to  report  to 
Congress  and  policymakers  on  program 
accomplishments.  To  meet  these 


objectives  with  respect  to  the  Healthy 
Schools,  Healthy  Commimities  grant 
program,  BPHC  requires  a  core  set  of 
information  collected  annually  that  is 
appropriate  for  monitoring  and 
evaluating  performance  and  reporting 
on  annual  trends.  This  data  system, 
"School  Health  Care  Online  (SHO)". 
includes  information  on  such  specific 
program  elements  as: 
— Student  patient  characteristics  (e.g.. 
age,  grade  level,  gender,  pre-existing 
conditions,  disease  chronicity,  and 
insurance  status. 
— Service  utilization  (e.g.,  immunization 

rates,  health  screening,  referrals). 
— Referrals  to  the  Women,  Infant  and 
Children  (WIC)  nutritional  program 
and  other  social  services  providers. 
—Information  on  provider  productivity. 
— Use  of  emergency  rooms  for  non- 
emergency care. 

There  are  to  be  no  revisions  to  the 
data  collection  instruments. 

The  reporting  burden  has  decreased 
slightly  because  reporting  has  been 
changed  from  quarterly  to  annually. 
Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  of  report 


Data  Entry  . 
User  Profile 
Data  Export 


Numtjer  of  re- 
spondents 


30 
30 
30 


Hours  per  re- 
sponse 


0^ 
0.5 


Total  txjrden 
hours 


3.600 
15 
15 


34906 


Federal  Register / Vol.  63.  No.  123 /Friday.  June  26.  1998 /Notices 


Type  of  report 

Number  o(  re- 
sporxJents 

Hours  per  re- 
sponse 

Total  burden 
hours 

Total  

30 

3.630 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Laura  OUven,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  June  19, 1998. 
Jane  Harrison, 

Director.  Division  of  Pol  icy  Review  and 

Coordination. 

[FR  Uoc.  98-17065  Filed  6-25-98;  8:45  am] 

BU.UNO  CODE  41M-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  injury  Compensation 
Program;  List  of  Petitions  Received 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
fihng  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Court  of  Federal  Claims.  717 
Madison  Place,  N.W..  Washington,  D.C. 
20005,  (202)  219-9657.  For  information 
on  HRSA's  role  in  the  Program,  contact 
the  Director.  National  Vaccine  Injury 
Compensation  Program.  5600  Fishers 
Lane,  Room  8A35,  Rockville,  MD  20857, 
(301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 


XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  ef  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for.  and  amount  of. 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  "the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act.  42 
U.S.C.  300aa-l 2(b)(2).  requires  that  the 
Secretary  pubhsh  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  January  5. 1998. 
through  March  31, 1998. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disabiUty, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 


(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT),  with  a  COpy  tO 
HRSA  addressed  to  Acting  Associate 
Administrator  for  Health  Professions, 
5600  Fishers  Lane.  Room  8-05. 
Rockville.  MD  20857.  The  Court's 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Stephanie  and  John  Hatzenbuhler,  on 
behalf  of  John  Ross  Hatzenbuhler 
Bismark,  North  Dakota,  Court  of 
Federal  Claims  Number  9&-0008V 

2.  Basmah  Zamrik  and  Mohammad 
Ramez  Chawki  on  behalf  of  Hedaya 
Chawki,  Broken  Arrow,  Oklahoma, 
Court  of  Federal  Claims  Number  98- 
OOIOV 

3.  Dennis  Foster  on  behalf  of  Felisha 
Foster.  Rockford.  IlUnois.  Court  of 
Federal  Claims  Number  98-0033V 

4.  Dolores  Cohen-Lowry.  Phoenixville. 
Pennsylvania.  Court  of  Federal  Claims 
Number  98-0034V 

5.  Pamela  S.  and  Andrew  L.  Wilson  on 
behalf  of  Daniel  J.  Wilson,  Beaver, 
Pennsylvania,  Court  of  Federal  Claims 
Number  98-0040V 

6.  Christine  E.  Kramer,  Mayfield 
Heights,  Ohio,  Couil  of  Federal 
Claims  Number  98-0053V 

7.  Thuy  Yang  on  behalf  of  Chandra  Ly. 
Deceased.  Philadelphia. 
Pennsylvania,  Court  of  Federal  Claims 
Number  98-0054V 
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8.  Susan  and  Leonard  Queen  on  behalf 
of  Maura  Queen,  Douglasville, 
Georgia.  Court  of  Federal  Claims 
Number  98-O055V 

9.  Vanya  Seiss  on  behalf  of  Lola  Seiss, 
Los  Angeles.  California,  Court  of 
Federal  Claims  Number  98-0062V 

10.  Rosemary  J.  Browne,  Columbia. 
Maryland.  Court  of  Federal  Claims 
Number  98-0070V 

11.  Cathleen  and  Donald  Marcelli  on 
behalf  of  David  Marcelli,  Deceased, 
Burlington,  Massachusetts.  Court  of 
Federal  Claims  Number  98-01 03V 

12.  Eva  D.  Libby  Smith  on  behalf  of 
Aaron  Lee  Smith.  Portsmouth, 
Oregon.  Court  of  Federal  Claims 
Number  98-0106V 

13.  UnMi  and  Jerry  Tufo  on  behalf  of 
Jerry  Joseph  Tufo.  Jr..  Eglin  AFB. 
Florida,  Court  of  Federal  Claims 
Number  98-0108V 

14.  Gerald  M.  Taylor  on  behalf  of 
Jennifer  Sandoval,  Ruskin,  Florida, 
Court  of  Federal  Claims  Number  98- 
0113V 

15.  Erin  and  John  Liable  on  behalf  of 
Sierra  Liable,  Salem,  New  Jersey. 
Court  of  Federal  Claims  Nimiber  98- 
0120V 

16.  Bernard  Bisson,  Bradford.  Vermont. 
Court  of  Federal  Claims  Number  98- 
0121V 

17.  Sheena  Ackley  on  behalf  of  Tabitha 
Ackley,  Livingston,  Texas,  Court  of 
Federal  Claims  Number  98-01 22V 

18.  Marano  Maldonado  Ramirez  on 
behalf  of  Maxl  Maldonado  Vasquez. 
Corocal,  Puerto  Rico,  Court  of  Federal 
Claims  Number  98-0133V 

19.  Blanca  Buchno,  Stockton.  CaUfornia, 
Court  of  Federal  Claims  Number  98- 
0134V 

20.  Robert  D.  Lovinger,  M.  D., 
Richmond.  Virginia.  Court  of  Federal 
Claims  Number  98-0138V 

21.  Margaret  Nichols  on  behalf  of 
Elishama  Nichols.  Chicago.  Illinois. 
Court  of  Federal  Claims  Number  98- 
0141V 

22.  Jason  Ridgway  on  behalf  Creighton 
Ridgway.  Round  Rock,  Texas.  Court  of 
Federal  Claims  Number  98-0149V 

23.  Juli  Levesque  on  behalf  of  Alex 
Levesque.  Pleasant  Hill.  Cahfomia. 
Court  of  Federal  Claims  Number  98- 
0162V 

24.  Carrie  Snyder  on  behalf  of  Kayla 
Ann  Snyder.  Allentown, 
Pennsylvania.  Court  of  Federal  Claims 
Number  98-0163V 

25.  Francine  and  Emanuel  Chaconis  on 
behalf  of  Alyssa  Chaconis.  Pamona, 
New  York.  Court  of  Federal  Claims 
Number  98-01 65V 

26.  Irma  L.  Lopez,  Long  Branch,  New 
Jersey,  Court  of  Federal  Claims 
Number  98-0189V 


27.  Daisy  Rivera  Rodriguez,  Ponce. 
Puerto  Rico,  Court  of  Federal  Claims 
Number  98-0202V 

28.  Jill  Boehler,  Lincoln,  Nebraska, 
Court  of  Federal  Claims  Number  98- 
0205V  ,       , 

29.  Janice  A.  Trygg  (Simonsen)  and 
Clifford  G.  Simonsen  on  behalf  of 
Harriet  A.  Simonsen,  Deceased, 
Portland,  Oregon,  Court  of  Federal 
Claims  Number  98-0206V 

30.  Madeleine  and  Marcelo  Guilis  on 
behalf  of  Sage  GuiUs,  Katonah.  New 
York,  Court  of  Federal  Claims  Number 
98-0305V 

31.  EUas  Tebcherani  on  behalf  of  Lena 
Marie  Tebcherani,  San  Diego, 
CaUfornia.  Court  of  Federal  Claims 
Number  98-0317V 
Dated:  June  19. 1998. 

Qaude  Earl  Fox, 

Administrator. 

IFR  Doc.  98-17063  Filed  6-25-98;  8:45  am) 

BILUNO  CODE  4160-1S-U 


Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Titfctment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399.  Cancer  Control;  93.392.  Cancer 
Construction.  National  Institutes  of  Health. 
HHS) 

Dated:  June  19, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-17003  Filed  6-25-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting. 

The  meeting  will  be  closed  to  ttie 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  consUtute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group.  Subcommittee 
A — Cancer  Centers. 
Date:  August  6-7, 1998. 
Time:  August  6, 1998.  8:00  am  to  6:00 
pm— August  7. 1998,  8:00  am  to  1:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Hyatt  Regency.  One 
Bethesda  Metro.  Bethesda.  MD  20814. 

Contact  Person:  David  E.  Maslow.  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health.  6130  Executive 
Boulevard— EPN  643A.  Rockville,  MD 
20892-7405,  (301)  496-2330. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.393.  Cancer  Cause  and_ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Purusant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review,  discuss  and 
evaluate  grant  applications. 

Committee  Name:  Subcommittee  H- 
ainical  Trials. 
Date:  July  28-29, 1998. 
Time:  July  28-8:00  a.m.  to  recess;  July  29- 
8:00  a.m.  to  adjournment. 

Place:  Hyatt  Regency— Bethesda.  One 
Bethesda  Metro.  Bethesda.  MD  20814. 

Contact  Person:  Deborah  R.  Jaffee.  Ph.D.. 
Scientific  Review  Administtator.  National 
Cancer  Institute,  NIH.  6130  Executive 
Boulevard.  North,  Room  6UC.  Bethesda.  MD 
20892-7403,  Telephone:  301/496-7721. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Tide  5.  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 
Dated:  June  19, 1998. 
LaVnne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
(FR  Doc  98-17004  Filed  6-25-98;  8:45  am] 

BILUMO  CODE  4140-01-11 


34908 


Federal  Register/ Vol.  63.  No.  123 /Friday,  June  26,  1998 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  tne 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6],  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Sp>ecial  Emphasis  Panel. 

Date:  July  31.  1998. 

Time:  12:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  400C. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  George  M.  Bamas,  PhD, 
ScientiTic  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
AcUvities/NIDCD.  6120  Executive  Blvd.. 
Bethesda.  MD  20892,  301-49&-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health.  HHS) 

Dated:  )une  18. 1998. 
La  Verne  Y.  StringfieM. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-17000  Filed  6-25-98;  8:45  am) 
SM.UNO  CODE  4140-t1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitti 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 


as  amended.  The  grant  applications 
and/ or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dote:July  14-16. 1998. 

Time:  7:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel.  2121  P  St.. 
NW,  Washington,  DC  20037. 

Contact  Person:  Mark  R.  Green.  PhD.. 
Chief,  Extramural  Division  Branch,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
Suite  409.  6000  Executive  Blvd..  Bethesda. 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health.  HHS) 

Dated:  June  19. 1998. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  98-17001  Filed  6-26-98;  8:45  am) 

BILLING  COOE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  conHdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 


Training  and  Career  Development 
Committee. 

Date:  June  29-July  1. 1998. 

Time:  June  29.  1998.  9:00  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Crystal  City  Hotel,  1800 
JeHerson  Davis  Highway,  Arlington.  VA 
22202. 

Contact  Person:  Mark  Swieter.  PhD.  Health 
Scientist  Administrator.  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse.  National  Institutes  of  Health.  DHHS. 
5600  Fishers  Land.  Room  10-42.  Rockville. 
MD  20857.  (301)  443-2620. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impK>sed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Nationat  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development 
Committee. 

Date.  June  29. 1998. 

Time:  5:30  pm  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Crystal  City  Hotel.  1800 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

Contact  Person:  Mark  Swieter.  PhD.  Health 
Scientist  Administrator.  Office  of  Extramural 
Program  Review.  National  Institute  on  Drug 
Abuse.  National  Institutes  of  Health,  DHHS. 
5600  Fishers  Land,  Room  10-42,  Rockville. 
MD  20857,  (301)  443-2620. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Rodent 
and  Monkey  Testing  for  NIDA  Medication 
Discovery  Program. 

Date:  June  30,  1998. 

Time:  10:30  am  to  Adjournment. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institute  on  Drug  Abuse, 
5600  Fishers  Land.  Room  10-49,  Rockville, 
MD  20857,  (301)  (Telephone  Conference 
Call). 

Contact  Person:  Eric  Zatman.  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse.  National  Institutes  of  Health.  DHHS. 
5600  Fishers  Lane.  10-42,  Rockville,  MD 
20857.  (301)  443-1644. 

This  notice  is  being  published  less  than  15 
dajrs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Treatment 
Research  Subcommittee. 

Date:  July  8-9.  1998. 

Time:  July  8.  1998.  8:30  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Kesinee  Nimit.  MD.  Health 
Scientist  Administrator.  Office  of  Extramural 
Program  Review.  National  Institute  on  Drug 
Abuse.  National  Institutes  of  Health.  DHHS, 
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5600  Fishers  Lane,  Room  10-22,  Rockville. 
MD  20857,  (301)  443-9042. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Research  Dissemination. 
Date:  July  8.  1998. 
Time:  9:30  am  to  Adjournment. 
Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Parklawn  Bldg.,  3rd  Floor, 
Conference  B,  5600  Fishers  Lane,  Rockville, 
MD  20857. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist.  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  5600 
Fishers  Lane,  Room  10-42.  Rockville,  MD 
20857,(301)443-1644. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imp>osed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Treatment. 

Date:  July  9,  1998. 
Time:  9:00  am  to  Adjournment. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  William  Grace,  Phd, 
Deputy  Director,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-42,  Rockville, 
MD  20857,  (301)  443-2755. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Health 
Services  Research  Subcommittee. 
Dote:  July  9-10,  1998. 
Time:  July  9. 1998, 1:00  pm  to 
Adjournment 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Kesinee  Nimit,  MD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health.  DHHS, 
5600  Fishers  Lane,  Room  10-22,  Rockville, 
MD  20857,  (301)  443-9042. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Center 
Review  Committee. 
Date:  ]u\y  15,  1998. 
Time:  8:30  am  to  Adjournment. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  Rita  Liu,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 


Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-22,  Rockville, 
MD  20857,  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Drug 
Abuse  Prevention  and  Communication 
Research. 

Date:  July  21-22,1998. 
Time:  July  21, 1998,  9:00  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Susan  L.  Coyle,  PhD, 
Chief,  Clinical,  Epidemiological/Applied 
Sciences  Review  Branch,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  National  Institutes 
of  Health,  DHHS,  5600  Fishers  Lane,  Room 
10-42,  Rockville,  MD  20857,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Science 
Education  Development  Program. 
Date-July  22, 1998. 
Time:  9:00  am  to  Adjournment. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health.  DHHS.  5600 
Fishers  Lane.  Room  10-42,  Rockville.  MD 
20857,  (301)  443-1644. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  S{>ecial  Emphasis  Panel, 
Minority  Institutions  Drug  Abuse  Research 
Development  Program. 
Dote.  July  27,  1998. 
Time:  9:00  am  to  3:00  pm. 
Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  William  Grace,  PhD. 
Deputy  Director,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-42,  Rockville, 
MD  20857,  (301)  443-2755. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  HBCU 
Research  Scient. 
Dote;  July  27-28,  1998. 
Time:  July  27, 1998,  3:00  pm  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  William  Grace,  PhD, 
Deputy  Director,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-42,  Rockville. 
MD  20857,  (301)  443-2755. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 


Training;  93.279,  Drug  Abuse  Research 
Programs;  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards,  National  Institutes  of  Health,  HHS) 

Dated:  June  19, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-17002  Filed  6-25-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(dJ  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  vrith  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel. 
NINR  Career  Transition  Award  Applicaitons. 

Dote.July  27, 1998. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building  45,  Room  3AN-18B, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Mary  J.  Stephens-Prazier. 
PhD.  Scientific  Review  Administrator, 
Natcher  Building,  Room  3AN-18B,  National 
Institute  of  Nursing  Research,  Bethesda,  MD 
20892,  301-594-5971. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  June  19,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-17006  Filed  6-25-98:  8:45  am) 

BtLUNO  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Institute  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended,  the  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
proi}erty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel. 

Date:  July  7, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Bruce  Maurer,  PhD,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5108, 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1167. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  LRG-5  AARR^  (Ol)S. 

Date:  July  7.  1998. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Mohindar  Poonian.  Phd. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5110, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1168. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-4  (02). 

Dote.July  7. 1998. 

Time:  4:30  pm  to  6:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel.  Bethesda.  MD. 

Contact  Person:  Mohindar  Poonian.  Phd. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5110. 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1168. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-2  (02). 

Date:  July  8. 1998. 


-      Time:  7:30  pm  to  10:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contoct  Person:  Sam i  Mayyasi.  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5112. 
MSC  7852,  Bethesda.  MD  20892.  (301)  435- 
1169. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel. 

Date:  July  9-10. 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave.. 
Chevy  Chase.  MD  20815. 

Contact  Person:  Jean  Hickman.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1146. 

Name  of  Committee:  Microbiological  and 
Inmiunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-5  (01). 

Date;  July  9. 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Woodfin  Suites  Hotel.  Conference 
Room.  1380  Piccard  Drive.  Rockville.  MD 
20850. 

Contact  Person:  Bruce  Mauer.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5108, 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1167. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-02  (04). 

Z>ate:July  10.  1998. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel.  Bethesda,  MD. 

Contact  Person:  Sami  Mayyasi.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7852.  Bethesda.  MD  20892,  (301)  435- 
1169. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-1  (02). 

Dote:  July  12,1998. 

Time:  7:30  p.m.  to  9:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Ave..  NW.  Washington.  DC 
20037. 

Contact  Person:  Bruce  Maurer.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5108. 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1167. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-01  (01). 


Date;  July  13-14.  1998. 

Time:  8:30  am  to  4:30  pm. 

Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Ave.  NW  Washington,  DC 
20037. 

Contact  Person:  Bruce  Maurer.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5108, 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1167. 

Name  of  Committee:  Microbiological  and 
bnmunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-2  (03). 

Dote;July  16-17. 1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin  Ave., 
Chevy  Chase.  MD  20815. 

Contact  Person:  Sami  Mayyasi.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5112, 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1169. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-7  (01). 

Date;  July  21-22. 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gilbert  W.  Meier,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5112. 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1169. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel,  ZRG-5  AARR-7  (02). 

Date;  July  21. 1998. 

rime;  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Sami  Mayyasi,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1169. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-7  (02). 

Date;  July  22, 1998. 

Time:  8:30  am  to  10:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gilbert  W.  Meier,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5112. 
MSC  7852.  Bethesda.  MD  20892,  (301)  435- 
1169 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel. 
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Date:  July  23-24. 1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Bill  Bunnag.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124. 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
1177. 

Name  of  Committee:  Multidisciplinary 
Sciences  Special  Emphasis  Panel. 
Date:  luly  26-27, 1998. 
Time:  7:30  pm  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Eileen  Bradley,  DSC, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1179 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  International 
and  Coop)erative  Projects  Study  Section. 
£tote.  July  27, 1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  1250  22nd 
Street,  NEW,  Washington.  DC  20037. 

Contact  Person:  Sandy  Warren.  DMD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5134. 
MDC  7840,  Bethesda,  MD  20892.  (301)  435- 
1019. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel.  ZRG-5  AARR-8  (01). 
Date:  )uly  28-29,  1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Pfoce;  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contort  Pterson.  Gilbert  W.  Meier.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5112, 
MSC  7852,  Bethesda.  MD  20892.  (301)  43S- 
1169. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel,  ZRG-5  AARR-8  (02). 
Date:  luly  29. 1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gilbert  W.  Meier,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112. 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1169. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel. 
Date:  July  29,  1998. 


Time.  11:30  am  to  1:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7808,  Bethesda.  MD  20892,  (301)  435- 
1148. 

Name  of  Committee:  Biological  and 
Physiological  Sciences  Special  Emphasis 
Panel.  Special  Emphasis  Panel— Nutrition/ 
Metabolism. 
Dote.  July  30-31. 1998. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Sooja  K.  Kim.  PhD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6158, 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1780. 

Name  of  Committee:  Biological  and 
Physiological  Sciences  Special  Emphasis 
Panel. 
Dote.  July  31,  1998. 
Time:  1:00  jHn  to  2:30  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  CTelephone  Conference  Call). 

Contact  Person:  Raraesh  K.  Nayak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5146. 
MSC  7840.  Bethesda,  MD  20892.  (301)  435- 
1026. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.333,  Clinical  Research 
93.333,  93.337,  93.393-93.396,  93.837- 
93.844.  93.846-93.878,  93.892,  93.893; 
93.306,  Comparative  Medicine,  93,306, 
National  Institutes  of  Health,  HHS) 

Dated:  June  19. 1998. 
UVeme  Y.  Stringfiald. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-17005  Filed  6-25-98;  8:45  am] 

BIUJNG  CODE  414«-01-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  No.  4351 -N-08] 

Notice  of  Proposed  Information 
Collection  for  Public  Conwnent 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


dates:  Comments  due:  August  25,  1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  8226. 
Washington,  DC  20410. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Stacy  Jordan,  Economist,  Office  of 
Pohcy  Development  and  Researcii. 
telephone  (202)  708-0426  (this  is  not  a 
toU-firee  number). 
SUPPt.EMB<TARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  PaperwoA 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency'* 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses. 

This  notice  also  hsts  the  following 
information: 

Title  of  Proposal:  A  survey  of  Low- 
Income  Housing  Tax  Credit  Developers 
and  Owners. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Low-Income  Housing  Tax  Credit 
(LIHTC)  program  is  the  Federal 
government's  most  important  but  least 
well-understood  affordable  housing 
production  program.  This  national 
survey  will  contribute  to  the  now- 
limited  but  growing  body  of  knowledge 
about  how  the  program  works  and  who 
is  participating  in  it.  It  consists  of  a 
national  probability  sample  of 
developer/owner  entities  that  placed  at 
least  one  LIHTC  rental  property  in 
service  between  January  1992  and 
December  1994.  Information  will  be 
gathered  about:  the  types  and 
characteristics  of  developer/ owner 
entities  that  produce  affordable  rental 
housing  in  conjunction  with  the  LIHTC 
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program;  factors  that  were  important  to 
their  decisions  to  develop  affordable 
rental  housing  using  the  LIHTC;  factors 
that  were  considered  when  deciding 
upon  the  location,  scale,  resident 
composition,  and  other  characteristics 
of  their  properties;  their  post- 
development  experiences  with  respect 
to  the  performance  of  their  properties; 
and  their  longer-term  plans  with  respect 
to  their  properties. 

HUD  is  responsible  for  assessing  the 
housing  needs  of  low-income 
households  and  administering  a  variety 
of  housing  assistance  programs  to  meet 
those  needs.  The  LIHTC  program 
operates  in  conjunction  with  and  in  the 
context  of  ongoing  HUD  programs. 
Although  HUD  is  not  directly 
responsible  for  the  LIHTC  program,  it  is 
important  to  an  overall  understanding  of 
the  affordable  housing  deUvery  system 
to  know  more  about  this  program, 
including  who  develops,  owns,  and 
operates  properties  benefiting  from 
LIHTCs.  what  affects  their  investment 
and  development  decisions,  and  their 
longer-term  plans  with  respect  to  their 
properties.  This  information  will  assist 
the  Department  in  better  assessing  and 
meeting  the  a^ordable  housing  needs  of 
the  Nation's  low-income  households. 

Members  of  the  affected  public:  A 
probability  sample  of  development/ 
ownership  entities  that  placed  at  least 
one  LIHTC  property  in  service  between 
January  1,  1992  and  December  31, 1994 
will  be  sxuT^eyed. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection,  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  will  be 
collected  by  a  one-time  telephone 
sxuvey  with  800  spokespersons 
representing  developer/owner  entities. 
Each  interview  will  take  an  average  of 
30  minutes  to  complete,  resulting  in  a 
total  of  approximately  400  hours  of 
response  time  for  the  information 
collection. 

Status  of  the  proposed  information 
collection:  Pending  0MB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  June  19, 1998. 
Paul  L.  Leonard, 

Deputy  Assitant  Secretary  for  PoUicy 

Development. 

(FR  Doc.  98-17026  Filed  6-25-98;  8:45  am) 

BILUNQ  COOe  4210-43-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4356-N-12] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  25, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposah  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Reports  Management 
Onicer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW. 
Room  9116,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lester  J.  West,  Director,  Albany 
Financial  Operations  Center,  telephone 
number  (518)  464-4200  (this  is  not  a 
toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Title  I  Financial 
Statement. 


OS4B  Control  Number,  if  applicable: 
2502-0098. 

Description  of  the  need  for  the 
information  and  proposed  use:  The  form 
is  used  by  HUD  to  obtain  information 
about  a  debtor's  ability  to  pay  the  debt 
in  full,  pay  in  installments  and/or 
compromise  the  debt.  Failure  to  collect 
this  information  would  result  in 
uneducated  decisions  in  respect  to  the 
handling  of  debtor's  accounts. 

Agency  form  numbers,  if  applicable: 
HUD-56142. 

Members  of  affected  public: 
Individuals. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Number  of  Respondents:  1 ,258. 

Frequency  of  Response:  On  occasion. 

Total  hours  of  response  requested:  1. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C  Chapter  35.  as  amended. 

Dated:  June  19, 1998. 
Ira  G.  Peppercorn, 

General  Deputy  Assistant,  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  98-17027  Filed  6-25-98:  8:45  am) 

BILLMQ  COOE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-4341-N-16] 

Federal  Property  Stuitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 


UMI 


Federal  Register /Vol.  63.  No.  123 /Friday,  June  26,  1998 /Notices 


34913 


11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  fror  use  as  faciUties  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  I*rogram  Support  Center, 
HHS,  room  5B-41.  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 


decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identiBed  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissionpr,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
2059;  NAVY:  Mr.  Charles  C.  Cocks. 
Department  of  the  Navy.  Director.  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command.  Code  241A.  200 
Stovall  Street.  Alexandria.  VA  22332- 
2300;  (703)  325-7342.  (These  are  not 
toll-free  numbers.) 

Dated:  June  18, 1998. 
Fred  Kuius.  |r., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOR06/2&«B8 

Suitable/Available  Properties 

Buildings  (by  State) 

Hawaii 

Facility  No.  227 

Naval  Station 

South  Ave.  k  7th  St. 

Pearl  Harbor  Co;  Honolulu  HI  96701- 

Landholding  Agency:  Navy 

Property  Number:  779820128 

Status:  Excess 

Comment:  23,200  sq.  ft.,  possible  asbestos, 

termite  damage,  most  recent  use — 

warehouse,  off-site  use  only 

Washington 

747  Building  Complex 

805  Goethals  Drive 

Richland  Co:  Benton  WA  99352- 

Landholding  Agency:  GSA 

Property  Number:  549820005 

Status:  Surplus 

Comment:  4  bldgs.  (2  bldgs.  utilized  w/lease 

provisions),  most  recent  use — labs/offices, 

presence  of  asbestos/lead  paint 


GSA  Number:  9-B-WA-114S 
Unsuitable  Propertiea 

Buildings  (by  State) 
Florida 

Quarters  9 

Naval  Air  Station 

Pensacola  Cp:  Escambia  PL  32508- 

Landholding  Agency:  Navy 

Property  Number:  779820124 

Status:  Unutilized 

Reason:  Extensive  deterioration  Secured  Area 

Quarters  10 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  779820125 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Tennessee 

15  Bldgs. 

Naval  Support  Activity,  Memphis 
Millington  Co:  Shelby  TN  38054- 
Location:  329.  400-408,  1585,  S-159,  S-160, 

S-163,  1278 
Landholding  Agency:  Navy  ' 

Property  Number:  779820126 
Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 
18  Bldgs. 

Naval  Support  Activity.  Memphis 
Millington  Co:  Shelby  TN  38054- 
Location:  2001-2002,  2048-2051,  2064-2070. 

2107-2111 
Landholding  Agency:  Navy 
Property  Number:  779820127 
Status:  Unutilized 
Reason:  Seciu«d  Area 

[PR  Doc.  98-16691  Filed  6-25-98;  8:45  am) 

BILUNO  COOE  4310-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Pish  and  Wildlife  Service 

Information  Collection  Renewal  To  Be 
Submitted  to  ttte  Office  of  Management 
and  Budget  (0MB)  for  Approval  Under 
the  Paperwork  Reduction  Act 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Information  collection;  request 

for  comments. 

SUMMARY:  The  collection  of  information 
described  below  has  been  submitted  to 
OMB  for  renewal  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 
Copies  of  specific  information  collection 
requirements,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service  Information 
Collection  Clearance  officer  at  the 
address  and/or  phone  numbers  listed 
below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  July  27, 
1998. 
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ADDRESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
to  the  Service  Information  Collection 
Clearance  Officer.  U.S.  Fish  and 
Wildlife  Service.  MS  222  ARLSa  1849 
C  Street.  NW..  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
LaVerne  Smith,  Chief,  Division  of 
Endangered  Species,  703/358-2171. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  (Service)  has 
submitted  the  following  information 
collection  clearance  requirements  to  the 
Office  of  Management  and  Budget 
(OMB)  for  renewal  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
A  previous  60  day  notice  on  this 
information  collection  requirement  was 
published  in  the  Federal  Register  on 
January  6, 1998  (63  FR  1490-91) 
inviting  public  comment.  No  comments 
on  the  previous  notice  were  received  as 
of  March  10,  1998.  Emergency  approval 
for  this  information  collection 
requirement  was  cleared  on  January  29. 
1998  under  OMB  control  number  1018- 
0096.  Pursuant  to  this  renewal, 
comments  are  invited  on  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
the  validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  The 
information  collections  in  this  program 
will  not  be  part  of  a  system  of  records 
covered  by  the  Privacy  Act  (5  U.S.C 

552(a)).  ^,    ^  J 

Experimental  populations  established 
under  section  10(j)  of  the  Endangered 
Species  Act  of  1973  (ESA),  as  amended, 
require  information  collection  and 
reporting  to  the  Service.  Section  9  of  the 
ESA  describes  prohibited  acts  involving 
threatened  or  endangered  species  (16 
U.S.C.  section  1538  (a)(1)(B)).  There  are 
tiiree  major  categories  of  information 
collected  under  the  already  issued 
experimental  population  rules.  To  date 
these  categories  have  encompassed 
information  relating  to:  (1)  The  general 
taking  or  removal  of  individuals  of  an 
experimental  population,  and  (2)  the 
authorized  taking  of  individuals  related 
to  reports  of  depredation  on  livestock  or 
pets  caused  by  individuals  that  are  part 
of  an  experimental  population  and  (3) 
the  collection  of  specimens  or  the 
recovery  of  dead  animals  that  are  part  of 


an  experimental  population.  These  three 
categories  have  adequately  described 
the  types  of  information  needed  to 
evaluate  the  efficacy  of  the  program  and 
are  expected  to  continue  to  accurately 
describe  activities  under  the  program. 

Because  individuals  of  designated 
experimental  populations  for.species 
listed  as  threatened  or  endangered 
under  the  ESA  are  categorically 
protected,  documentation  of  human- 
related  mortalities,  recovery  of  dead 
specimens  and  other  types  of  take 
related  to  the  status  of  experimental 
populations  is  important  to  the  Service 
in  order  to  monitor  the  success  of 
reintroduction  efforts,  and  recovery 
efforts  in  general.  In  order  to  minimize 
potential  conflict  with  humans  which 
could  undermine  recovery  efforts, 
livestock  depredations  connected  with 
experimental  populations  of  listed 
species  require  prompt  attention  for 
purposes  of  determining  the  location, 
timing,  and  nature  of  the  predatory 
behavior  involved,  accurate 
determination  of  the  species  responsible 
for  a  livestock  kill,  and  the  timely 
application  of  necessary  control 
measures. 

The  Service,  in  cooperation  wrtth  the 
USDA/ APHIS  Division  of  Wildlife 
Services  or  other  cooperating  State  or 
Federal  agencies,  relies  on  prompt 
public  reporting  of  depredation  in  order 
to  resolve  livestock  related  problems, 
and  therefore  a  time  sensitive 
requirement  for  reporting  problems 
(generally  within  24  hours)  to  the 
appropriate  Service  office  is  necessary. 
Informaition  collection  is  achieved 
primarily  by  means  of  telephone  calb 
by  members  of  the  public  to  Service 
offices  specified  in  the  individual  rules 
(some  may  choose  to  use  facsimile  or 
electronic  mail).  Information  required  is 
limited  to  the  identity  of  the  caller, 
species  involved,  time  and  place  of  an 
incident,  the  type  of  incident,  and 
circumstances  related  to  the  incident 
described.  The  vast  majority  of  the 
information  supplied  to  the  Service  as  a 
result  of  experimental  population 
regulations,  is  provided  by  cooperating 
State  and  Federal  agencies  under 
cooperative  agreement.  However,  some 
of  the  information  collected  by  the 
Service  under  the  experimental 
population  rules  is  provided  by  the 
public. 

The  collected  information  can  be 
separated  into  three  categories;  general 
take  or  removal,  depredation  related 
take,  and  specimen  collection.  General 
take  or  removal  information  refers  to 
human  related  mortality  including 
unintentional  taking  incidental  to 
otherwise  lawful  activities  (e.g.  highway 
mortalities),  take  in  defense  of  human 


life,  take  related  to  defense  of  property 
(if  authorized)  or  take  in  the  form  of 
authorized  harassment.  Most  contacts 
related  to  this  type  of  information 
collection  are  in  regard  to  sightings  of 
experimental  animals,  or  the 
inadvertent  discovery  of  an  injured  or 
dead  individual.  Depredation  related 
take  refers  to  the  reporting  of  take  for 
management  purposes,  where  livestock 
depredation  has  been  documented  or 
may  include  authorized  harassment  or 
lethal  take  of  experimental  animals  in 
the  act  of  attacking  livestock.  The 
information  collection  required  by  the 
rules  for  this  type  of  take  include  the 
necessary  follow-up  reports  after  the 
Service  has  authorized  harassment  or 
lethal  lake  of  experimental  animals  in 
relation  to  confirmed  instances  of 
livestock  depredation  or  in  defense  of 
human  Ufe.  Specimen  collection  is  for 
the  purpose  of  documenting  incidental 
or  authorized  scientific  collection.  Most 
of  the  information  collection 
requirement  for  this  take  pertains 
primarily  to  the  reporting  of  sightings  of 
experimental  population  animals  or  the 
inadvertent  discovery  of  an  injured  or 
dead  individual.  Information  collection 
is  required  for  necessary  follow-up 
reports  when  the  Service  has  authorized 
take  of  experimental  animals  for 
specimen  collection. 

The  standard  information  collection 
includes  the  name,  address,  and  phone 
number  of  the  reporting  party,  location 
and  time  of  the  reported  incident. 
species  of  experimental  population 
involved.  Reporting  parties  include,  but 
are  not  limited  to.  individuals  or 
households,  farms,  businesses,  and 
other  non-profit  organizations.  The 
reporting  of  specimen  collections, 
recovery,  or  even  the  reporting  of  dead 
individuals  from  experimental 
populations  is  important  to  the  Service's 
efforts  in  monitoring  these  individuals 
and  for  other  scientific  purposes. 
Because  the  number  of  reports 
generated  annually  by  the  general 
public  (rather  than  cooperating  agencies 
or  separately  permitted  individuals) 
under  these  rules  is  extremely  small  (far 
less  than  one  report  per  year,  per  rule) 
and  to  assure  thorough  documentation 
of  results,  the  Service  is  estimating  the 
number  of  expected  reports  to  assume  a 
maximum  number  per  year  based  on 
allowance  for  increased  population  size 
and  public  awareness  of  this 
experimental  population. 

The  following  nonessential 
experimental  population  rule  for  the 
Mexican  wolf  is  described  under  Title 
50  of  the  Code  of  Federal  Regulations 
and  contains  information  collection 
requirements: 
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50  CFR  sec- 

Species (sci- 

Type of  re- 

tion 

entific  name) 

porting 

17.84(k)  (63 

Mexican  wolf 

Take  in  de- 

FR1752). 

(Canis 

fense  of 

lupus 

human  life, 

baileyi). 

incidental 
take,  take 
related  to 
livestock 
depreda- 
tion. 

Title:  Endangered  and  Threatened 
Wildlife.  50  CFR  17.84.  Experimental 
populations. 

Description  of  respondents:  private 
individuals  and  households,  businesses, 
not-for-profit  organizations,  and  farms. 

Bureau  number:  N/A. 

Frequency  of  Collection:  On  occasion. 


Burden  Estimates  for  Reporting  Requirements  for  the  Nonessential  Experimental  Population  of  the 

Mexican  Wolf-Endangered  Species 


Type  of  report 


General  take  or  removal  ■ . 
Depredation  related  take  •• 
Specimen  collection  >; 


Number  of 

reports  an- 

rHiaHy 


Average 
time  re- 
quired per 

report 
(minutes) 


15 
15 

15 


Burden 
hours 


'A 

2 

'A 


•General  take  or  removal  indudes  human  related  mortality  including  unintentional  taking  incidental  to  othenwse  lawful  activities  (e  a  hkjhway 
mortalities),  take  in  defense  of  human  life,  take  related  to  defense  of  property  (if  authorized)  or  take  in  the  form  of  authorized  harassment 

"Depredation  related  take  is  take  for  management  purposes  where  livestock  depredation  has  tieen  documented  and  may  include  authonzed 
harassment  or  authorized  lethal  take  of  expenmental  animals  in  the  act  of  attacking  livestock 

-  Specimen  collection,  recovery,  or  reporting  of  dead  individuals  from  expennr>ental  populations  for  documentation  purposes  or  authorized  set- 
eniiiic  collection  purposes. 


Dated:  May  14. 1998. 

Richard  Hannan, 

Acting  Assistant  Director — Ecological 
Services. 

(PR  Doc.  98-16980  Filed  6-25-98;  8:45  ami 

BU.LING  CODE  4310-68-(>  "" 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Renewal  and 
Revision  To  Be  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Approval  Under  the  Paperwork 
Reduction  Act 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Information  collection;  request 
for  comments. 

SUMMARY:  The  collection  of  information 
described  below  has  been  submitted  to 
0MB  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 
Copies  of  specific  information  collection 
requirements,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Information  Collection 
Clearance  Officer  of  the  U.S.  Fish  and 
Wildlife  Service  at  the  address  and/or 
phone  numbers  listed  below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  July  27, 
1998. 


ADDRESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
to  the  Information  Collection  Clearance 
Officer.  U.S.  Fish  and  Wildlife  Service, 
MS  222  ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
La  Verne  Smith,  Chief,  Division  of 
Endangered  Species.  703/358-2171 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  (Service)  has 
submitted  the  following  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  A  previous  60  day  notice  on 
this  information  collection  requirement 
was  published  in  the  Federal  Register 
on  January  6,  1998  (63  FR  1490-91) 
inviting  public  comment.  No  comments 
were  received  as  a  result  of  this  notice. 
Emergency  approval  for  this  information 
collection  requirement  was  cleared  on 
January  29, 1998  under  OMB  control 
number  1018-0095.  Pursuant  to  this 
renewal,  comments  are  invited  on  (1) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
the  validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utihty,  and  clarity  of  the 
information  on  those  who  are  to 


respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  The 
information  collections  in  this  program 
wrill  not  be  part  of  a  system  of  records 
covered  by  the  Privacy  Act  (5  U.S.C. 
552(a)). 

Experimental  populations  established 
under  section  10(j)  of  the  Endangered 
Species  Act  of  1973  (ESA),  as  amended, 
require  information  collection  and 
reporting  to  the  Service.  Section  9  of  the 
ESA  describes  prohibited  acts  involving 
threatened  or  endangered  species  (16 
U.S.C.  section  1538  {a)(l)(B)).  There  are 
three  major  categories  of  information 
collected  under  the  already  issued 
experimental  population  rules.  To  date 
these  categories  have  encompassed 
information  relating  to:  (1)  The  general 
taking  or  removal  of  individuals  of  an 
experimental  population,  and  (2)  the 
authorized  taking  of  individuals  related 
to  reports  of  depredation  on  Uvestock  or 
pets  caused  by  individuals  that  are  part 
of  an  experimental  population  and  (3) 
the  collection  of  specimens  or  the 
recovery  of  dead  animals  that  are  part  of 
an  experimental  population.  These  three 
categories  have  adequately  described 
the  types  of  information  needed  to 
evaluate  the  efficacy  of  the  program  and 
are  expected  to  continue  to  accurately 
describe  activities  under  the  program. 
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Because  individuals  of  designated 
experimental  populations  for  species 
listed  as  threatened  or  endangered 
under  the  ESA  are  categorically 
protected,  documentation  of  human- 
related  mortalities,  recovery  of  dead 
specimens  and  other  types  of  take 
related  to  the  status  of  experimental 
populations  is  important  to  the  Service 
in  order  to  monitor  the  success  of 
reintroduction  efforts,  and  recovery 
efforts  in  general.  In  order  to  minimize 
potential  conflict  with  humans  which 
could  imdermine  recovery  efforts, 
livestock  depredations  connected  with 
experimental  populations  of  Usted 
species  require  prompt  attention  for 
purposes  of  determining  the  location, 
timing,  and  nature  of  the  predatory 
behavior  involved,  accurate 
determination  of  the  species  responsible 
for  a  livestock  kill,  and  the  timely 
application  of  necessary  control 
measures.  The  Service,  in  cooperation 
with  the  USDA/ APHIS  Division  of 
Wildlife  Services  or  other  cooperating 
State  or  Federal  agencies,  relies  on 
prompt  public  reporting  of  depredation 
in  order  to  resolve  livestock  related 
problems,  and  therefore  a  time  sensitive 
requirement  for  reporting  problems 
(generally  within  24  hours)  to  the 
appropriate  Service  office  is  necessary. 
Information  collection  is  achieved 
primarily  by  means  of  telephone  calls 
by  members  of  the  public  to  Service 
offices  specified  in  the  individual  rules 
(some  may  choose  to  use  facsimile  or 
electronic  mail).  Information  required  is 
limited  to  the  identity  of  the  caller, 
species  involved,  time  and  place  of  an 
incident,  the  type  of  incident,  and 
circumstances  related  to  the  incident 


described.  The  vast  majority  of  the 
information  supplied  to  the  Service  as  a 
result  of  experimental  population 
regulations,  is  provided  by  cooperating 
State  and  Federal  agencies  under 
cooperative  agreement.  However,  some 
of  the  information  collected  by  the 
Service  under  the  experimental 
population  rules  is  provided  by  the 
public. 

The  collected  information  can  be 
separated  into  three  categories;  general 
take  or  removal,  depredation  related 
take,  and  specimen  collection.  General 
take  or  removal  information  refers  to 
human  related  mortality  including 
unintentional  taking  incidental  to 
otherwise  lawful  activities  (e.g.  highway 
mortalities),  take  in  defense  of  human 
Ufe.  take  related  to  defense  of  property 
(if  authorized)  or  take  in  the  form  of 
authorized  harassment.  Most  contacts 
related  to  this  type  of  information 
collection  are  in  regard  to  sightings  of 
experimental  animals,  or  the 
inadvertent  discovery  of  an  injured  or 
dead  individual.  Depredation  related 
take  refers  to  the  reporting  of  take  for 
memagement  purposes,  where  livestock 
depredation  has  been  documented  or 
may  include  authorized  harassment  or 
lethal  take  of  experimental  animals  in 
the  act  of  attacking  livestock.  The 
information  collection  required  by  the 
rules  for  this  type  of  take  include  the 
necessary  follow-up  reports  after  the 
Service  has  authorized  harassment  or 
lethal  take  of  experimental  animals  in 
relation  to  confirmed  instances  of 
livestock  depredation  or  in  defense  of 
human  life.  Specimen  collection  is  for 
the  purpose  of  documenting  incidental 
or  authorized  scientific  collection.  Most 


of  the  information  collection 
requirement  for  this  take  pertains 
primarily  to  the  reporting  of  sightings  of 
experimental  population  animals  or  the 
inadvertent  discovery  of  an  injured  or 
dead  individual.  Information  collection 
is  required  for  necessary  follow-up 
reports  when  the  Service  has  authorized 
take  of  experimental  animals  for 
specimen  collection. 

The  standard  information  collection 
includes  the  name,  address,  and  phone 
number  of  the  reporting  party,  location 
and  time  of  the  reported  incident, 
species  of  experimental  population 
involved.  Reporting  parties  include,  but 
are  not  limited  to,  individuals  or 
households,  farms,  businesses,  and 
other  non-profit  organizations.  The 
reporting  of  specimen  fcllections, 
recovery,  or  even  the  reporting  of  dead 
individuals  from  experimental 
populations  is  important  to  the  Service's 
efforts  in  monitoring  these  individuals 
and  for  other  scientific  purposes. 
Because  the  number  of  reports 
generated  aimually  by  the  general 
public  (rather  than  cooperating  agencies 
or  separately  permitted  individuals) 
under  these  rules  is  extremely  small  (far 
less  than  one  report  per  year,  per  rule) 
and  to  assure  thorough  docxmientation 
of  results,  the  Service  is  estimating  the 
number  of  expected  reports  to  assume  a 
maximum  number  per  year  based  on 
allowance  for  increased  population  size 
and  public  awareness  of  experimental 
populations. 

The  following  experimental 
populations  described  imder  Title  50  of 
the  Code  of  Federal  Regulations  contain 
information  collection  requirements: 


50  CFR  section 


17.84(c)  „ 

17.84(g)  .. 
17.84(h)  .. 
17.84(i)  .. 


Species  (scientific  name) 


Type  o(  reporting 


Red  Woif  (Canis  rufus) 


17.84(j)  

Proposed  rules: 

17.84(1)  (62  FR  35762) 


Blad<  tooted  ferret  (Mustela  mgripes)  ™ 
Whooptng  crane  (Grus  amencana)  — 
Gray  woJf  (Canis  lupus)  ~ 


CaHfomia  condore  (Gymnogyps  californianus)  

Grizzly  bear  (Ursus  horribilis)  _ 


Take  in  defense  of  human  life,  incidental  take. 
Take  rotated  to  livestocK  depredation. 
Incidental  take,  speamen  collection/reporting. 
Speamen  coltectKxVreporting 
Take  in  defense  of  human  life,  irx^idental  take. 
Take  related  to  livestock  depredatKXi. 
Specimen  coWectkxVreporting,  incidental  take. 

Take  in  defense  of  human  life,  incidental  take. 
Take  related  to  livestock  depfedatk>n. 


Title:  Endangered  and  threatened 
Wildhfe,  50  CFR  17.84,  Experimental 
populations. 


Description  of  respondents:  private 
individuals  and  households,  businesses, 
not-for-profit  organizations,  and  farms. 


Bureau  form  number:  N/A. 
Frequency  of  collection:  On  occasion. 
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Burden  Estimates  for  Reporting  Requirements  for  Experimental  Populations— Endangered  Species 


Type  of  report 


General  take  or  removal  * . 
Depredation  related  take* 
Spednnen  collection<^ 


Number  of 
respondents 


16 
12 

16 


Average 
time  re- 
quired per 

report 
(minutes) 


15 
15 

15 


Total  Arv 

nual  burden 

(hours) 


4 
3 

4 


J^^^!  ^!  Of  removal  indudes  human  related  mortality  including  unintentional  taking  incidental  to  othen^^se  lawful  activities  (e  a  hiohwav 
^nJ^^t^n  rL'^.t^T.^  °'  ^,T^'J  "^®'  ^^^  '^'^'^  '°  ^'«"'«  °'  P'^P^^  ''<  au«^nzed)  or  take  in  the  form  ol  aXnzldlwIlsr^rt^  ^ 
Jr?^^^  ^^Jf^®J^f1®  '"T  "^'^g*'^"'  POTX)ses  where  livestock  depredation  has  been  documented  and  may  inclute  authoraed 
harassment  or  authorized  lethal  take  of  expenmental  animals  in  the  act  of  attacking  livestock  "^  ««>"  "wy  "hjuub  amnorizea 

entifcS^"i<^rS^es^''^'^'  "^  '^^^"^  °'  "^^  "^^"^^s  from  expenmental  populations  for  documentatkxi  purposes  or  authorized  so- 


The  number  of  expected  reports  and 
thus  total  burden  hours  is  being  revised 
to  reflect  expected  increases  due  to  the 
growth  of  existing  experimental 
populations,  and  to  accommodate 
additional  releases  of  black-footed 
ferrets  (under  50  CFR  17.84(g))  and 
grizzly  bears  (under  50  CFR  17.84  (1)) 
when  final  rules  are  published  in  the 
near  future. 

Dated:  May  14.  1998. 
Richard  Hannan, 

Acting  Assistant  Director.  Ecological  Services. 
|FR  Doc.  98-16983  Filed  6-25-98;  8.45  am] 
BN.UNO  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Information  Collection 
Submitted  to  ttie  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposed  information  collection 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  proposed 
collection  of  information  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days;  therefore,  public  comments 
should  be  submitted  to  OMB  within  30 
days  in  order  to  assure  their  maximum 
consideration.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Desk  Officer  for  the 
Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  the 
Bureau  clearance  officer,  U.S. 
Geological  Survey,  807  National  Center, 


12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192,  (703)  648-7313). 
Specific  public  comments  are 
requested  as  to: 

1.  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  the  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Qualify  of  life  in  southwestern 
Colorado  and  northwestern  New 
Mexico. 

OMB  Approval  Number:  New 
Collection. 

Abstract:  This  study  is  one  part  of  an 
integrated  study  of  public  knowledge  of, 
preferences  for,  and  responses  to 
tourism  and  recreation  development  on 
the  Colorado  Plateau.  The  correlated 
information  is  designed  to  assist 
Federal,  state,  and  local  land  and 
resource  managers  in  their  management 
decisions  by  providing  information 
about  the  knowledge,  needs,  and  desires 
of  the  affected  publics  surrounding 
public  lands.  Natural  resource  land 
managers  and  county  government 
officials  in  seven  counties,  working  as 
partners  in  this  research,  ran  adjust 
management  practices  in  response  to 
citizens'  knowledge  and  perceived 
values.  The  intended  effect  is  to  better 
inform  managers  and  assist  land 
managers  in  developing  citizen 
involvement  programs.  This  study  is 
being  conducted  in  partnership  with  the 
U.S.  Forest  Service,  Bureau  of  Land 
Management,  National  Park  Service,  and 
as  part  of  the  Colorado  Plateau 
Ecosystem  Partnership  Program 


(CPEPP).  This  study  is  part  of  a  peer- 
reviewed  research  study  plan  of  the 
Midcontinent  Ecological  Science  Center 
in  Fort  Collins,  Colorado  and  is  part  of 
the  study  plan  of  the  CPEPP. 

To  build  a  picture  of  quality  of  life  on 
the  Colorado  Plateau,  we  will  measure 
the  perceptions  and  preferences  for  the 
environment  held  by  diverse  residents 
at  several  locations  in  the  region.  Our 
objectives  are  to  describe  what  resident 
populations  perceive  as  the  most  salient 
elements  of  the  region's  natural 
landscapes,  ecosystems,  and  human 
communities;  what  would  have  to  be 
maintained,  protected,  or  restored  to 
attain  conditions  of  community  and 
ecosystem  quality  that  residents  desire. 
The  first  iteration  of  this  research 
approach  has  been  conducted  by  Utah 
State  University  for  the  Utah  State 
Travel  Council  in  partnership  with  the 
Canyon  Country  Partnership.  The  goal 
of  that  study  was  to  help  achieve  the 
Travel  Council's  specific  directive  to 
relate  tourism  plaiming  to  local 
residents'  quality  of  life.  For  this  second 
iteration,  surveys  will  be  administered 
to  a  stratified  random  sample  of  citizens 
living  in  two  counties  in  Colorado 
(Montezuma,  an  La  Plata)  and  in  San 
Juan  County,  New  Mexico.  The 
sampUng  design  is  being  developed  in 
partnership  with  the  combined  U.S. 
Fortes  Service  and  Bureau  of  Land 
Management  office  in  Durango, 
Colorado,  and  Fort  Lewis  College. 

Respondents  will  be  given  12 
exposure,  one-time  use,  35mm  cameras 
and  will  be  asked  to  photograph  areas 
of  their  community  that  either  add  to  or 
detract  from  their  quality  of  life. 
Respondents  will  receive  complete  sets 
of  their  photographs,  accompanied  by  a 
short  follow-up,  mail  survey  instnunent 
for  the  purposes  of  collecting 
demographic  data  and  cross-checking 
the  quahty  of  fife  factors  reflected  in  the 
photographs. 

Bureau  Form  Number:  None. 

Frequency-  One  time. 
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Description  of  Respondents: 
Individuals  or  households. 

Number  of  respondents:  420. 

Burden  hours:  1714  hours.  (The 
burden  hour  estimate  is  based  on  a  70% 
return  rate,  with  an  average  of  15 
minutes  to  4  hours  to  take  the 
photographs  and  fill  out  the  photo  log 
plus  an  additional  10  minutes  to 
complete  the  follow-up  questionnaire 
plus  any  additional  time  to  travel.)  We 
estimate  one-third  of  the  420  will  not 
use  any  optional  travel  lime  to  complete 
the  survey;  one-third  will  take  1  hour, 
and  one-third  will  use  up  to  10  hours  of 
optional  travel  time  to  complete  the 
survey. 

Dated:  June  22, 1998. 
Dennis  B.  Fenn, 
Chief  Biologist. 
[FR  Doc.  98-17047  Filed  6-2^-98;  8:45  am] 

BILUNG  COOE  431»-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-250-1 8290-24  ^A] 

Extension  of  Approved  Information 
Collection,  0MB  Number  1004-0119 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments.  

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  land  Management  (BLM) 
announces  its  intention  to  request 
renewal  of  existing  approval  to  collect 
certain  information  for  recreation 
visitors  to  areas  of  the  public  lands,  and 
related  waters,  where  special  recreation 
permits  are  required.  This  information 
allows  BLM  to  authorize  requested  use, 
determine  appropriate  fees,  and  will 
also  be  used  to  tabulate  recreation  use 
data  for  the  annual  Federal  Recreation 
Fee  Report  as  required  by  the  Land  and 
Water  Conservation  Act. 
DATES:  BLM  must  receive  comments  on 
the  proposed  information  a  collection 
by  August  25, 1998,  to  assure  its 
consideration  of  them. 
ADDRESSES:  If  you  wish  to  conunent, 
you  may  submit  your  comments  by  one 
of  several  methods.  You  may  mail 
comments  to  Bureau  of  land 
Management,  Administrative  Record, 
Room  401LS,  1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  also 
comment  via  the  Internet  to 
WOCommentewo.blm.gov.  Please 
submit  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 


include  "ATTN:  1004-0119"  and  yovir 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  at  us  directly  on  (202)  452-5030 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  pubUc  review  at  this 
address  during  regular  business  hours 
(7:45  a.m.to  4:15  pjn).  Eastern  Time, 
Monday  through  Friday,  except 
holidays. 

Finally,  you  may  hand-deliver 
comments  to  BLM  at  1620  L.  Street, 
NW,  Room  401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirlean  Beshir,  Regulatory  Affairs 
Group  (WO-630),  Bureau  of  land 
Management,  Mail  Stop  402LS,  1849  C 
Street,  NW,  Washington,  DC  20240; 
telephone  (202)  452-5033  (Commercial 
or  FTS). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in 
BLM  Form  8370-1.  BLM  wrill  receive 
and  analyze  any  comments  sent  in 
response  to  this  notice  and  include 
them  with  its  request  for  approval  from 
the  0MB  under  44  U.S.C.  3501  et  seq. 
We  specifically  request  your  comments 
on:  (a)  Whether  the  proposed  collection 
of  information  is  necessary  for  the  pro 
per  performance  of  the  functions  of  the 
agency,  including  whether  the 
information  v«ll  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  collecting  the 
information,  including  he  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collecting  die  information, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Respondents  supply  identifying 
information  and  data  on  proposed 
^commercial,  competitive,  or  individual 
recreational  use,  respectively,  when 
required,  to  determine  eligibility  for  a 
permit.  This  information  allows  the 
BLM  to  authorize  requested  use, 
determine  appropriate  fees,  and  will 
also  be  used  to  tabulate  recreation  use 
data  for  the  aimual  Federal  Recreation 
Fee  Report  as  required  by  the  Land  and 
Water  Conservation  Act. 

Based  on  BLM's  experience 
administering  the  activities  descried 
above,  the  public  reporting  burden  for 
the  information  collected  is  estimated  to 


average  about  27  minutes  per  response. 
The  respondents  are  recreation  visitors 
to  areas  of  the  pubUc  lands,  an  related 
waters,  where  special  recreation  permits 
are  required.  The  frequency  of  response 
is  on  occasion.  The  number  of  responses 
per  year  is  estimated  to  total  18,000.  The 
estimated  total  annual  burden  on  new 
respondents  is  bout  8,100  hours.  BLM  is 
specifically  requesting  your  comments 
on  its  estimate  of  the  amount  of  time 
that  it  takes  to  prepare  a  response. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  June  19. 1998. 
Carole  Smith, 

Bureau  of  Land  Management  Clearance 
Officer. 

IFR  Doc.  98-16995  Filed  6-25-98;  8:45  am) 
BtLUNG  CODE  4310-84-11 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-1 30-1 820-00-24 1  A] 

Extension  of  Approved  Information 
Collection,  OMB  Number  1004-0133 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
renewal  of  existing  approval  to  collect 
certain  information  for  individuals 
desiring  to  use  the  campground.  This 
information  allows  BLM  to  determine  if 
all  users  have  paid  the  required  fee,  the 
umber  of  users,  and  their  State  of  origin. 
DATES:  BLM  must  receive  comments  on 
the  proposed  information  collection  by 
August  25, 1998,  to  assure  its 
consideration  of  them. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  one 
of  several  methods.  You  may  mail      - 
comments  to  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401LS.  1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  also 
comment  via  the  Internet  to 
WOComment@wo.blm.gov.  Please 
submit  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "ATTN:  1004-0133"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
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have  received  your  Internet  message, 
contact  us  directly  on  (202)  452-5030. 

Conunents,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  this 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Eastern  Time, 
Monday  through  Friday,  except 
holidays. 

Finally,  you  may  hand-deliver 
comments  to  BLM  at  1620  L  Street.  NW, 
Room  401,  Washington,  DC. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Shirlean  Beshir,  Regulatory  Affairs 
Group  (WO-630),  Bureau  of  Land 
Management,  Mail  Stop  401LS,  1849  C 
Street,  NW.  Washington.  DC  20240; 
telephone  (202)  452-5033  (Commercial 
or  FTS). 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a).  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in 
BLM  Form  1370-36.  BLM  will  receive 
and  analyze  any  comments  sent  in 
response  to  this  notice  and  include 
them  with  its  request  for  approval  from 
the  OMB  under  44  U.S.C.  3501  et  seq. 
We  specifically  request  your  comments 
on:  (a)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collecting  the  information, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Respondents  supply  identifying 
information  and  data  on  the  campsite 
number,  data  camping,  number  in  party, 
211?  Code,  fee  paid,  vehicle  license 
number,  and  primary  purpose  of  visit. 
This  information  allows  the  BLM  to 
determine  if  all  users  have  paid  the 
required  fee,  the  number  of  users,  and 
their  State  or  origin. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  the  public  reporting  burden  for 
the  information  collected  is  estimated  to 
average  about  3  minutes  per  response. 
The  respondents  are  individuals 
desiring  to  use  the  campground.  The 
frequency  of  response  is  occasionally. 
The  number  of  responses  per  year  is 
estimated  to  total  108.000.  The 
estimated  total  annual  burden  on  new 


respondents  is  about  5,400  hours.  BLM 
is  specifically  requesting  your 
comments  on  its  estimate  of  the  amount 
of  time  that  it  takes  to  prepare  a 
response. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  )une  18, 1998. 

Carole  Smith, 

Bureau  of  Land  Management  Clearance 
Officer. 

(FR  Doc.  98-16996  Filed  6-25-98;  8:45  am) 

BRUNO  OOOE  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-050-11 50-04:  QP8-0196] 

Closure  of  Public  Lands;  Oregon 

AGENCY:  Prineville  District,  Deschutes 
Resource  Area,  Interior. 
SUMMARY:  Notice  is  hereby  given  that, 
effective  immediately,  the  area 
described  below  is  closed  to  motor 
vehicle  use. 

EFFECTIVE  DATE:  June  16,  1998. 
LEGAL  DESCRIPTION:  This  closure  applies 
to  the  area  located  in  Towmship  15 
South,  Range  13  East,  Section  IS, 
Northeast  quarter;  Section  15,  Northeast 
quarter  of  the  Southeast  quarter;  Section 
15.  Lots  3  and  7.  The  area  comprises 
254.80  acres.  The  property  is  located 
south  of  antler  Ave.  and  east  of  SE  9th 
Street. 

The  purpose  of  this  closure  is  to  deter 
the  illegal  dumping  of  trash  and  to 
minimize  the  public  health  risks 
associated  with  this  activity.  The 
extensive  problem  of  illegal  dumping  in 
this  area  was  recognized  by  the  State 
Department  of  Environmental  Quality  as 
a  hazard  to  public  health.  The  Bureau  of 
Land  Management  and  Deschutes 
County  have  recently  completed  a  major 
effort,  at  considerable  expense,  to 
remove  trash  and  debris  that  has 
accumulated  at  the  site.  Deschutes 
County  proposes  to  fence  the  perimeter 
of  the  property  to  curtail  the  continued 
dumping  on  the  property.  The  tract  is 
expected  to  be  conveyed  to  Deschutes 
County  by  land  exchange  in  1998.  The 
authority  for  this  closure  is  43  CFR 
8364.1:  Closure  and  Restriction  Orders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Patemo.  Realty  Specialist.  BLM 
Prineville  District.  PO  Box  550, 
Prineville,  Oregon  97754,  telephone 
541-416-6724. 

Violation  of  this  closure  order  is 
punishable  by  a  fine  not  to  exceed 


$1,000  and/or  imprisonment  not  to 
exceed  12  months  as  provided  in  43 
CFR  8360.0-7. 

Dated:  June  16, 1998. 
Shaaron  Netherlon, 

Acting  District  Manager.  " 

IFR  Dec  98-17029  Filed  6-25-98;  8:45  am) 

BKJJNQOOOE  4310-*»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managen>ent 

[AZA  28631] 

Notice  orAvaiiat}il»ty  of  Final 
Environmental  Impact  Statement  and 
Record  of  Decision  for  the  Proposed 
Leach  Facility  Expansion  Project, 
Cyprus  Miami  Mining  Corporation, 
Miami,  Arizorta 

AGENCY:  Bureau  of  Land  Management, 
Interior 

ACTKM:  Notice  of  Availability,  Final 
Environmental  Impact  Statement  (FEIS) 
and  Record  of  Decision  (ROD). 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Arizona  State  Office 
and  Phoenix  Field  Offices  (PFO),  jointly 
with  the  Tonto  National  Forest,  have 
prepared  an  Environmental  Impact 
Statement  (EIS)  in  response  to  a  Mine 
Plan  of  Operations  (MPO)  filed  by 
Cyprus  Miami  Mining  Corporation 
(CMMC).  The  EIS  was  prepared  in 
compliance  with  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended,  43  CFR  3809,  and  Section 
102(2)(c)  of  the  National  Environmental 
PoUcy  Act  of  1969.  The  proposed  action 
involves  development  of  three  leach  pad 
facilities,  one  waste  rock  disposal  site 
and  associated  facilities  including 
access  and  utility  corridors.  This  action 
will  affect  350  acres  administered  by  the 
BLM.  PFO  along  with  420  acres  of  Tonto 
National  Forest.  Based  on  57  comments 
received  on  the  Draft  EIS  issued  in  April 
1997.  the  agencies  have  prepared  an 
abbreviated  Final  EIS.  The  Final  EIS  is 
to  be  read  in  conjunction  with  the  Draft 
EIS.  The  agencies  selected  Alternative 
A — Modified  Development  Sequence  to 
the  Proposed  Action — as  the  preferred 
alternative.  The  Final  EIS  is  now 
available  to  the  public  as  is  the  Record 
of  Decision  (ROD). 

The  ROD  is  issued  as  a  separate 
document  prepared  and  signed  jointly 
by  the  BLM  and  Tonto  National  Forest. 
Filing  the  FEIS  with  EPA  completes  the 
environmental  documentation  process. 
Publication  of  the  ROD  through  this 
NOA  constitutes  public  notice  of  the 
decision.  The  BLM  decision  may  be 
appealed  to  the  Interior  Board  of  Land 
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Appeals  (IBLA),  Office  of  the  Secretary, 
in  accordance  with  the  regulations 
contained  in  43  CFR  Part  4  (see 
information  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Final  EIS  and  ROD  may  be 
requested  from:  Shela  McFarlin,  Project 
Manager.  BLM.  Arizona  State  Office, 
222  North  Central,  Phoenix.  AZ  85004, 
or  telephone  (602)  417-9568.  For 
information  on  the  Tonto  National 
Forest  lands  decision  or  appeal  process, 
contact  Paul  Stewart,  Tonto  National 
Forest,  2324  East  McDowell  Road. 
Phoenix.  AZ  85006  or  telephone  (602) 
225-5200.  Copies  of  the  FinaraS  are 
available  for  public  use/review  at  the 
above  offices  and  these  additional 
locations:  BLM,  Phoenix  Field  Office, 
2015  West  Deer  Valley  Road,  Phoenix. 
AZ  85027;  Globe  Ranger  District,  Six 
Shooter  Canyon.  Globe,  AZ  85501; 
Cyprus  Miami  Mining  Corporation  Land 
Department  4342  East  U.S.  Highway  60/ 
70.  Claypool,  AZ  85532;  Mesa  Public 
Library  64  East  1st  Street.  Mesa.  AZ 
85201;  Globe  Public  Library.  339  South 
Broad,  Globe,  AZ  85501;  Miami      . 
Memorial  Library.  1052  Adonis  Avenue, 
Miami.  AZ  85539;  and  Arizona  State 
University.  Hayden  Library, 
Government  Documents,  Tempe,  AZ 
85287-1006. 

DATES  AND  APPEAL  INFORMATION:  If  you 
choose  to  appeal  BLM's  decision,  your 
notice  of  appeal  must  be  filed  in  this 
office  (BLM.  Arizona  State  Office.  222 
North  Central  Avenue.  Phoenix,  AZ 
85004)  within  30  days  from  this  NOA. 
The  appellant  has  the  burden  of 
showring  that  the  decision  appealed 
from  is  in  error.  If  you  wish  to  file  a 
petition  for  a  stay  of  the  effectiveness  of 
this  decision,  pursuant  to  regulation  43 
CFR  4.21,  during  the  time  that  your 
appeal  is  being  reviewed  by  the  IBLA, 
the  petition  for  stay  must  accompany 
your  notice  of  appeal.  A  petition  for  a 
stay  is  required  to  show  sufficient 
justification  based  on  the  standards 
listed  below.  Copies  of  the  notice  of 
appeal  and  petition  for  a  stay  must  also 
be  submitted  to  each  party  named  in 
this  decision,  the  IBLA,  and  to  the 
appropriate  Office  of  the  Solicitor  (see 
43  CFR  4.413)  at  the  same  time  the 
original  documents  are  filed  with  this 
office. 

The  Standards  for  Obtaining  a  Stay. 
Except  as  otherwise  provided  by  law  or 
other  pertinent  regulation,  a  petition  for 
a  stay  of  a  decision  pending  appeal  shall 
show  sufficient  justification  based  on 
the  following  standards: 

(1)  The  relative  harm  to  the  parties  if 
the  stay  is  granted  or  denied; 

(2)  The  likelihood  of  the  appellant's 
success  on  the  merits; 


(3)  The  likelihood  of  immediate  and 
irreparable  harm  if  the  stay  is  not 
granted;  and, 

(4)  Whether  the  public  interest  favors 

granting  the  stay. 

Dated:  June  18. 1998. 
Gary  Bauer, 

Associate  State  Director,  Arizona. 
(PR  Doc.  98-16734  Filed  6-25-98;  8:45  ami 

BILUNQ  C00£  4310-32-P 


Grand  Junction  and  Craig  District 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during^ 
regular  business  hours  wdthin  thirty  (30) 
days  following  the  meeting. 

Dated:  June  12, 1998. 
Mark  T.  Morse, 

District  Manager.  Craig  and  Grand  Junction 
Districts. 

[PR  Doc.  98-16998  Filed  6-2S-98;  8:45  am) 
BILUNO  CODE  4310-7t>-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-01 0-07-1 020-00-241  A] 

Northwest  Colorado  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  meeting.       


summary:  The  next  meeting  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Thursday  and 
Friday,  July  16-17,  at  the  Wallenberg 
Community  Center,  Walden,  Colorado. 
DATES:  Thursday,  July  16,  and  Friday, 
July  17, 1998. 

ADDRESSES:  For  further  information, 
contact  Joann  Graham,  Bureau  of  Land 
Management  (BLM),  Grand  Junction 
District  Office,  2815  H  Road,  Grand 
Junction,  Colorado  81506;  Telephone 
(970) 244-3037. 

SUPPLEMENTARY  INFORMATION:  The 
Northwest  Resource  Advisory  Council 
will  meet  on  Thursday,  July  16  and 
Thursday  July  17, 1998.  at  the 
Wattenberg  Commimity  Center  in 
Walden.  Colorado.  The  Wattenberg 
Community  Center  is  located  on  State 
Highway  125  approximately  1  mile 
northeast  of  Walden  near  the  airport. 
The  two-day  meeting  will  begin  at 
1:00  p.m.  on  Thursday,  July  16  at  the 
Wattenberg  Center.  On  July  17,  a 
morning  meeting  at  the  Wattenberg 
Center  will  begin  at  7:30  a.m.  and  will 
be  followed  by  a  field  trip  to  North  Sand 
Hills.  The  Geld  trip  should  conclude  by 
1:30  p.m.  on  Friday  at  which  time  the- 
Council  will  adjourn.  Agenda  items 
include  discussions  on  the  roadless  area 
review,  proposed  statewide  recreation 
guidelines,  and  subcommittee  reports. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meeting.  Per-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Siunmary  minutes  of  council 
meetings  are  maintained  in  both  the 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-050-1 040-00] 

Front  Range  Resource  Advisory 
Council  (Colorado)  Meeting 

AGENCY:  Biu«au  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting.  


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA),  5  U.S.C.  Appendix,  notice 
is  hereby  given  that  the  next  meeting  of 
the  Front  Range  Resource  Advisory 
Council  (Colorado)  will  be  held  on  July 
13,  1998  in  Salida,  Colorado. 

The  meeting  is  scheduled  to  begin  at 
9  a.m.  at  the  Chaffee  County 
Fairgrounds,  10165  County  Road  120, 
Salida,  Colorado.  RAC  members  will 
tour  the  Badger  Creek  Ecosystem 
Management  Area.  As  part  of  the  tour 
they  will  also  review  emd  comment  on 
the  latest  Draft  of  the  Colorado 
Recreation  GuideUnes.  They  will  return 
to  the  Fairgrounds  by  4  p.m.  to  adjourn. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public, 
however  anyone  wanting  to  go  on  the     " 
tour  may  need  to  provide  their  own 
transportation. 

Interested  persons  may  make  oral 
statements  to  the  Council  at  9:15  a.m.  or 
written  statements  may  be  submitted  for 
the  Council's  consideration.  The  District 
Manager  may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 
DATES:  The  meeting  is  scheduled  for 
Monday,  July  13. 1998  from  9  a.m.  to  4 
p.m. 

ADDRESS:  Bureau  of  Land  Management 
(BLM).  Canon  City  District  Office,  3170 
East  Main  Street,  Canon  City  Colorado 
81212;  Telephone  (719)  269-8500;  TDD 
(719) 269-8597. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Smith  at  (719)  269-8553. 
SUPPLEMENTARY  INFORMATION:  Summary 
minutes  for  the  Council  meeting  will  be 
maintained  in  the  Canon  Qty  District 
Office  and  will  be  available  for  public 
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inspection  and  reproduction  during 

regular  business  hours  within  thirty  (30) 

days  following  the  meeting. 

Stuart  L.  Freer, 

Associate  District  Manager. 

|FR  Doc.  98-17124  Filed  6-25-98;  8:45  am) 

BILLING  CODE  43tO-JB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[MT-922-O8-1310-0O-P;  MTM  82796] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97- 
451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  MTM  82796,  Richland 
County.  Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16-2/3%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Sec.  31(d)  and  (e)  of  the  Mineral  Lands 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  June  12,  1998. 
Karen  L.  |ohnson, 
Chief.  Fluids  Adjudication  Unit. 
IFR  Doc.  98-16991  Filed  6-25-98;  8:45  am] 

BILLING  COOC  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NM-932-1310-01;  OKNM  84747] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  Pub. 
L.  97-451,  a  petition  for  reinstatement 
of  Oil  and  Gas  Lease  OKNM  84747,  for 
lands  in  Roger  Mills  County,  Oklahoma, 
was  timely  filed  and  was  accompanied 
by  all  required  rentals  and  royalties 
accruing  from  April  7,  1998,  the  date  of 


termination.  No  valid  lease  has  been 
issued  affecting  the  lands.  The  lessee 
has  agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
and  16%  percent,  respectively.  The 
lessee  has  paid  the  required  $500.00 
administrative  fee  and  has  reimbursed 
the  Bureau  of  Land  Management  for  the 
cost  of  this  Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Section  31(d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  188),  and  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
April  7,  1998,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above. 

FOR  FURTHER  INF0RMATK5N  CONTACT: 
Angela  Trujillo,  BLM,  New  Mexico  State 
Office,  (505)  438-7592. 

Dated:  June  17.  1998. 

Angela  Trujillo, 

Land  Law  Examiner.  Fluids  Adjudication 
Team. 

[FR  Doc.  98-17025  Filed  6-25-98;  8:45  am) 

BILUNG  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(MT-930-1 430-01;  MTM  40641) 

Public  Land  Order  No.  7346;  Partial 
Revocation  of  Executive  Order  Dated 
Julys,  1910;  Montana 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
an  Executive  order  insofar  as  it  affects 
approximately  310  acres  of  National 
Forest  System  land  withdrawn  for  the  ■ 
Bureau  of  Land  Management's  Coal 
Reserve  Montana  No.  1.  The  land  is  no 
longer  needed  for  the  purpose  for  which 
it  was  withdrawn.  The  revocation  is 
needed  to  permit  disposal  of  the  land 
through  a  Forest  Service  exchange.  The 
land  has  been  open  to  metalliferous 
mining  and  mineral  leasing  under  the 
withdrawal,  but  is  temporarily  closed  to 
surface  entry  and  mining,  by  the  Forest 
Service  exchange  proposal. 

EFFECTIVE  DATE:  July  13.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and        * 


Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Executive  Order  dated  July  9,  1910, 
which  withdrew  public  lands  for  the 
Bureau  of  Land  Management's  Coal 
Reserve  Montana  No.  1,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Principal  Meridian,  Montana 

T.  6  S.,  R.  2  E., 
Sec.  26,  W'/iE'/^^^EV«^4EV4, 
W'/iNEV«NfEV4,  ^AVV«NEy«, 
N'/iSWV«NEV4,  N'/iS'/tSW'ANEV,. 
WV2NEV«SEV«NEV«,  NWV«SEV«NEV4, 
NW'aSW'ASEV.NE'/.,  N'/<iNWV4, 
N>/jSViNWV«.  S'/iSW/tNYVV., 
N'/iS'ASE'ANWV,, 
SWV«SWV«SEV4NWV«. 
NEV«NEV4NWV«SWV4, 
W'/iEV«iNWV,SWV«,  W»,^NWV«SWV4, 
NWV«NEV«SWV«SWV«.  and 
N '/iNW  V«S  WV«  SWV4 . 

The  area  described  contains  approximately 
310  acres  in  Madison  County. 

2.  At  9  a.m.  on  July  13.  1998,  the 
above  described  land  will  be  relieved  of 
the  segregative  effects  of  Coal  Reserve 
Montana  No.  1  and  will  be  open  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  lands, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 

Dated:  June  18,  1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  98-17087  Filed  6-25-98;  8:45  am) 
BILUNG  CODE  431(M>N-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-01 6-1 430-00,  COC61284) 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification  and  Application  for 
Recreation  Site  Lease,  C0C61 284; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  land  in 
Moffat  County,  Colorado  have  bee,n 
examined  and  found  suitable  for 
classification  for  lease  only  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  The  purpose  of  the 
classification  and  application  for  R&PP 
lease  is  to  allow  recreational 
development  on  the  public  land  by  the 
Colorado  Division  of  Parks  and  Outdoor 
Recreation  (CDPOR)  for  use  as 
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recreation  sites  primarily  for  river 
access  for  boaters. 

Sixth  Principal  Meridian 

T.5N..  R.  93W..  sec.  6,  a  metes  and  bounds 

description  located  in  the  northeast 

portion  of  Lot  8,  containing 

approximately  3  acres;  and 
T.6N.,  R.  97W..  sec.  7,  a  metes  and  bounds 

description  located  in  the  southeast 

portion  of  Lot  21  and  the  northeast 

portion  of  lot  22. 
Containing  approximately  2  acres. 
Maps  depicting  the  actual  locations  of 
the  sites  are  available  at  this  office. 
Leasing  the  land  for  recreation  purposes 
is  consistent  with  ciurent  BLM  land  use 
plans  and  would  be  in  the  public 
interest.  Although  the  lands  are 
withdraw  for  water  power  resources, 
leasing  the  lands  for  recreation  purposes 
will  not  interfere  with  the  intent  of  the 
withdrawals  or  future  water  projects. 

If  issued,  the  lease  would  be  subject 
to  valid  existing  rights  and  the  following 
conditions: 

1.  The  lease  would  terminate  upon 
notice  that  construction  of  a  reservoir  or 
hydroelectric  development  will 
commence. 

2.  The  lessee  will  remove,  at  their 
expense,  all  structures  or  improvements 
to  eliminate  interference  with  the 
reservoir  or  hydroelectric  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Haynes,  Little  Snake  Resource 
Area  Office,  455  Emerson  Street,  Craig, 
Colorado,  81625-1129,  (970)  826-5000. 
SUPPt-EMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for  lease 
only  under  the  R&PP  Act.  For  a  period 
of  45  days  from  the  date  of  publication 
of  this  notice,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease  or  classification  to  the 
Little  Snake  Resource  Area  Manager. 
455  Emerson  Street,  Craig,  CO  81625- 
1129. 

Classificaiton  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for 
recreational  purposes  for  river  access 
sites.  Conunents  on  the  classification  aie 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  plaiuiing 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 


administrative  procedures  in  reaching 
the  decision,  or  nay  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  the  proposed  use.  Any  adverse 
comment  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  fit)m  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  June  17. 1998. 
Robert  W.  Schneider, 

Associate  District  Manager, 

IFR  Doc.  9B-16997  Filed  ft-25-9a;  8:45  am] 

aiLUNQ  CODE  4310-J»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-078-1 492-00-241 AJ 

Notice  of  Intent  To  Amend  the  Grand 
Junction  Resource  Management  Plan 

agency:  Bureau  of  Land  Management, 
Department  of  Interior. 

ACTKJN:  Notice  of  intent  to  amend  the 
Grand  Junction  Resource  Area  ResoiuT» 
Management  Plan,  1987. 

summary:  Pursuant  to  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  and  section  202  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  the  Bureau  of  Land  Management, 
Grand  Junction  Resourc»  Area,  is 
proposing  to  amend  the  Grand  Junction 
Resource  Management  Plan,  approved 
in  January  1987.  The  amendment  will 
consider  a  mineral  withdrawal  in  the 
Unaweep  Seep/West  Creek  area.  The 
effect  of  this  diange  will  be  analyzed  in 
an  environmental  assessment  (EA).  The 
amendment  is  being  developed  in 
concert  with  a  revision  of  the  Unaweep 
Seep  Natural  Area  Management  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Fowler,  Grand  Junction  Resource 
Area.  (970)  244-3036. 

SUPPLEMENTARY  INFORMATION:  The 
affected  area  includes  approximately 
1440  acres  of  public  land  in  Mesa 
County  located  about  6  miles  northeast 
of  Gateway,  Colorado.  The  lands 
include  the  Unaweep  Seep  Research 
Natural  Area  and  portions  of  West  Creek 
and  the  North  Fork  of  West  Creek. 
Mark  Morse, 
District  Manager. 
(PR  Doc  98-16992  Filed  6-26-98;  8:45  am) 

BILUNO  COOC  4310->I»-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-952-08-1 420-001 

Arizona;  Filing  of  Plats  of  Survey 

June  17, 1998. 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona,  on  the  dates  indicated: 

A  plat,  in  four  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
west  boundary  and  the  subdivisional 
lines:  and  the  subdivision  of  Sections  5, 
8,  and  18.  and  metes-and-bounds 
surveys  in  Sections  3.  5,  7.  8,  9,  17,  and 
18,  Township  20  North,  Range  27  East, 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  April  13,  1998,  and  was 
officially  filed  April  24.  1998. 

This  plat  was  prepared  at  the  request 
of  the  Navajo-Hopi  Relocation 
Commission. 

A  supplemental  plat  showing 
amended  lotting  necessary  to  correct 
lotting  shown  on  sheets  1  and  3,  in 
section  7,  Township  20  North,  Range  27 
East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  May  6,  1998,  and 
was  officially  filed  May  14,  1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  First 
Standard  Parallel  South  through  Range 
1  East,  and  a  portion  of  the 
subdivisional  fines,  and  the  metes-and- 
bounds  survey  of  the  South  Maricopa 
Mountains  Wilderness  Area  Boundary, 
Township  5  South,  Range  1  East,  Gila 
and  Sah  River  Meridian,  Arizona,  was 
accepted  May  11,  1998,  and  was 
officially  filed  May  22,  1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Phoenix  Field  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  7,  Township  6  South.  Range 
1  East,  Gila  and  Sah  River  Meridian, 
Arizona,  was  accepted  May  11,  1998, 
and  was  officially  filed  May  22, 19^8. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
hoenix  Field  Office. 

A  plat  representing  the  dependent 
restirvey  of  a  portion  of  the  south 
boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  subdivision 
of  section  34,  Township  6  South,  Range 
17  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  April  8,  1998, 
and  was  officially  filed  April  17, 1998. 


UMI 


-^        f  ^f''Vl..^v*     .-^mL^ 


Federal  Register/Vol.  63,  No.  123 /Friday.  June  26,  1998/Notices 


34923 


This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Safford  Field  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary  and  a  portion  of  the 
subdivisionai  lines:  and  the  subdivision 
of  sections  3.  4,  and  9.  Township  24 
South.  Range  22  East.  Gila  and  Salt 
River  Meridian,  Arizona,  was  accepted 
March  13,  1998,  and  was  officially  filed 
March  26.  1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Safford  Field  Office. 

A  plat,  ip  4  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
Principal  Meridian  through  Township  5 
South,  and  a  portion  of  the 
subdivisionai  lines;  and  the  metes-and- 
bounds  survey  of  the  South  Maricopa 
Mountains  Wilderness  Area  Boundary. 
Township  5  South.  Range  1  West.  Gila 
and  Salt  River  Meridian.  Arizona,  was 
accepted  March  31,  1998,  and  was 
officially  filed  April  10,  1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Phoenix  Field  Office. 

A  plat,  in  2  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
Principal  Meridian  through  Township  6 
South,  and  a  portion  of  the  south 
boundary;  and  the  metes-and-bounds 
survey  of  the  South  Maricopa 
Mountains  Wilderness  Area  Boundary, 
Township  6  South.  Range  1  West,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
acceptedMay  11,  1998,  and  was 
officially  filed  May  22,  1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
hoenix  Field  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Principal 
Meridian  through  Township  7  South, 
and  a  portion  of  the  subdivisionai  lines; 
and  the  metes-and-bounds  survey  of  the 
South  Maricopa  Mountains  Wilderness 
Area  Boundary,  Township  7  South, 
Range  1  West.  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  May 
11, 1998,  and  was  officially  filed  May 
22,  1998. 

This  plat  was  prepared  as  the  request 
of  the  Bureau  of  Land  Management, 
Phoenix  Field  Office. 

A  plat,  in  2  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisionai  lines,  and  the  subdivision 
of  sections  19  and  20,  Township  5 
South.  Range  2  West,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  March 
30.  1998.  and  was  officially  filed  April 
10. 1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Phoenix  Field  Office. 


A  plat,  in  2  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
First  Standard  Parallel  South  through 
Range  2  West,  and  a  portion  of  the  west 
boundary;  the  survey  of  a  portion  of  the 
east  boundary,  and  tiie  metes-and- 
bounds  survey  of  the  South  Maricopa 
Mountains  Wilderness  Area  Boundary. 
Township  6  South,  Range  2  West,  Gila 
and  Salt  River  Meridian.  Arizona,  was 
accepted  May  11. 1998.  and  was 
officially  filed  May  22,  1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Phoenix  Field  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  and  the  metes-and-bounds 
survey  of  the  South  Maricopa 
Mountains  Wilderness  Area  Boundary, 
Township  5  South.  Range  3  West,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  March  30.  1998.  and  was 
officially  filed  April  10.  1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Phoenix  Field  Office. 

A  supplemental  plat  showing 
amended  tracts  in  sections  25,  26,  and 
31,  necessary  to  correct  the  duplication 
of  tract  numbers  in  Township  8  South, 
Range  19  West,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  June  1, 
1998.  and  was  officially  filed  June  5, 
1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  supplemental  plat  showing  an 
amended  tract  in  section  6  necessary  to 
correct  the  duplication  of  tract  numbers 
in  Township  8  South.  Range  20  West, 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  June  1.  1998.  and  was 
officially  filed  June  5. 1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management. 
222  N.  Central  Avenue,  P.O.  Box  1552, 
Phoenix,  Arizona  85001-1552. 

Kenny  D.  Ravnikar, 

Chief  Cadastral  Surveyor  of  Arizona 

[FR  Doc.  98-17009  Filed  6-25-98;  8:45  am] 

BILUNO  COOE  4310-32-(> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-«56-98-1 420-OOJ 

Colorado:  Filing  of  Plats  of  Survey 

June  17. 1998. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management.  Lakewood, 
Colorado,  effective  10  am.,  June  17, 
1998.  All  inquiries  should  be  sent  to  the 
Colorado  State  Office.  Bureau  of  Land 
Management.  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7093. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  T.  10  S.,  R.  76  W.,  (Second 
Standard  Parallel  South),  a  portion  of 
the  subdivisionai  lines,  and  the 
subdivision  of  certain  sections.  T.  10  S... 
R.  76  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  1150,  was  accepted 
May  12,  1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary  T.  11  S.,  R.  76  W..  a  portion 
of  the  subdivisionai  lines,  and  the 
subdivision  of  certain  sections,  T.  11  S., 
R.  76  W..  Sixth  Principal  Meridian, 
Colorado.  Group  1150,  was  accepted 
May  12,  1998. 

These  surveys  were  requested  by  the 
State  of  Colorado  for  administrative 
purposes. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisionai  lines  and  the  metes-and- 
bounds  surveys  of  Tracts  37  and  38  in 
sections  21  and  22,  T.  42  N.,  R.  4  E., 
New  Mexico  Principal  Meridian, 
Colorado,  Group  1178,  was  accepted 
June  9.  1998. 

The  plat  (in  two  sheets)  representing 
a  dependent  resurvey  of  portions  of  the 
subdivisionai  lines  and  certain  mineral 
claims,  the  metes-and-bounds  survey  of 
public  land  tract  52  in  section  27  and 
public  land  tract  53  in  section  22,  and 
the  entire  survey  record  of  a  metes-and- 
bounds  survey  in  the  northeast  quarter 
of  section  28,  Township  42  North, 
Range  9  West,  New  Mexico  Principal 
Meridian,  Colorado,  Group  1181,  was 
accepted  May  26, 1998. 

These  surveys  were  requested  by  the 
Forest  Service  for  administrative 
purposes. 

The  plat  representing  the  entire 
survey  record  of  the  dependent  resurvey 
of  the  38th  mile  of  the  boundary 
between  the  states  of  Colorado  and 
Wyoming  through  T.  12  N..  R.  66  W., 
Sixth  Principal  Meridian.  Colorado, 
Group  1194,  was  accepted  May  18, 
1998. 


34924 


Federal  Register/ Vol.  63.  No.  123 /Friday.  June  26.  1998 /Notices 


The  plat  representing  the  entire 
survey  record  of  the  dependent  resurvey 
of  the  45th  mile  of  the  boimdary 
between  the  states  of  Colorado  and 
Wyoming  through  T.  12  N.,  R.  67  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  1194,  was  accepted  May  18, 
1998. 

These  surveys  were  requested  by  the 
Colorado  E)epartment  of  Transportation 
for  administrative  purposes. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  First 
Correction  Line  North,  (south 
boundary),  the  line  between  sections  35 
and  36,  and  the  restoration  of  a  portion 
of  the  metes-and-bounds  survey  of 
School  Section  36  in  Township  5  North, 
Range  92  West,  Sixth  Principal 
MOTidian,  Colorado,  Group  1058,  was 
accepted  June  10, 1998. 

The  plat  (in  six  sheets)  representing 
the  dependent  resurvey  of  portions  of 
the  First  Standard  Parallel  North,  east 
boundary,  west  boundary,  subdivisional 
lines  and  certain  tract  lines,  and  the 
subdivision  of  certain  sections  in 
Township  5  North,  Range  91  West, 
Sixth  Principal  Meridian,  Colorado, 
Group  1058,  was  accepted  June  10, 
1998. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines  in 
sections  5  and  8  and  a  portion  of  Tract 
39,  Township  2  South,  Range  82  West, 
Sixth  Principal  Meridian,  Colorado, 
Group  1169,  was  accepted  May  28, 
1998. 

The  plat  representing  the  entire 
survey  record  of  the  def)endent  resurvey 
of  portions  of  the  boundaries  of  M.S. 
2468,  Kendall  Mountain  Placer,  and 
M.S.  15314,  The  Lackawanna  Placer, 
and  the  survey  of  Tracts  39  and  40, 
Township  41  North.  Range  7  West,  New 
Mexico  Principal  Meridian,  Colorado, 
Group  1164,  was  accepted  May  14, 
1998. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  certain  sections  in  Township  10 
North.  Range  91  West,  Sixth  Principal 
Meridian,  Colorado,  Group  1143,  was 
accepted  May  13, 1998. 

The  supplemental  plat  creating  new 
lots  Z  and  AA  from  original  lot  C  by 
projecting  Une  3-4  of  Mineral  Survey 
No.  17952,  Silverton  Cemetery, 
northeasterly  to  an  intersection  with  the 
north  and  south  center  line  of  Tract  38, 
T.  41  N.,  R.  7  W.,  New  Mexico  Principal 
Meridian,  Colorado,  was  accepted  May 
14,  1998. 


These  plats  were  requested  by  BLM 
for  administrative  purposes. 
Cari  F.  Nagy. 

Acting  Chief  Cadastral  Surveyor  for  Colorado. 
IFR  Doc.  9»-16994  Filed  6-25-98;  8:45  am) 
BiUMQ  COOE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-990-0777-68;  GP8-0221;  OR-54087] 

Proposed  Withdrawal  and  Opportunity 

for  Public  Meeting;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw  80 
acres  of  public  land  to  protect  the 
vegetative  material  to  be  plsmted  at  the 
Desert  Springs  Seed  Orchard,  the 
proposed  investment  of  federal  funds, 
and  related  facilities  at  the  site. 
Jurisdiction  over  this  parcel  will  be 
transferred  from  the  Bureau  of  Land 
Management  to  the  U.S.  Forest  Service. 
This  notice  closes  the  land  for  up  to  2 
years  from  surface  entry  and  mining. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing. 

EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
September  24,  1998. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965,  Portland.  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Roy.  BLM  Oregon/ 
Washington  State  Office.  503-952-6189. 
SUPPLEMENTARY  INFORMATKDN:  On 
December  12. 1997.  the  U.S.  Forest 
Service  filed  an  application  to  withdraw 
the  following  described  public  land 
&x)m  settlement,  sale,  location,  or  entry 
imder  the  general  land  laws,  including 
the  United  States  mining  laws  (30 
U.S.C  Ch.  2  (1994)),  but  not  from 
leasing  under  the  mineral  leasing  laws, 
subject  to  valid  existing  rights: 

Willamette  ^4eri(lian 

T.  33  S.,  R.  18  E., 

Sec.  11,E'/2SEV4. 

The  area  described  contains  80  acres  in 
Lake  County. 

Administrative  jurisdiction  over  the 
land  will  be  transferred  from  the 
Department  of  Interior,  Bureau  of  Land 
Management,  to  the  Department  of 
Agriculture,  Forest  Service,  upon 
approval  of  the  withdrawal. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  vegetative 


material  to  be  planted  in  the  orchard, 
the  improvements  and  facilities,  and  the 
futiu«  investments  of  federal  funds  for 
the  Desert  Springs  Seed  Orchard. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  land  uses  which 
may  be  permitted  diuing  this 
segregative  period  include  licenses, 
permits,  rights-of-way,  and  disposal  of 
vegetative  resources  other  than  under 
the  mining  laws. 

Dated:  June  11, 1998. 
Robert  D.  DeViney,  Jr.. 
Chief,  Branch  of  Realty  and  Records  Services. 
IFR  Doc.  98-17040  Filed  6-25-98;  8:45  am) 
MUMO  COOE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Approval  of  Record  of 
Decision;  Final  Environmental  Impact 
Statement  for  Ala  Kahakai  National 
Trail  Study,  Hawaii  County.  Hawaii 

SUMMARY:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190,  as  amended),  and 
the  regulations  promulgated  by  the 
Council  of  Environmental  QuaUty  at  40 
CFR  Part  1505.2,  the  Department  of 
Interior,  National  Park  Service  has 
prepared  and  approved  a  Record  of 
Decision  for  the  Final  Environmental 
Impact  Statement  for  the  Ala  Kahakai 
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National  Trail  Study.  Hawaii  (FEIS/ 
NTS). 

The  National  Park  Service 
recommends  a  continuous  historic  trail 
management  strategy  for  this  trail  along 
and  near  the  coast  of  Hawaii.  This 
strategy  (described  as  the  Proposed 
Action,  Alternative  B)  and  three  other 
alternatives  were  detailed  and  analyzed 
in  the  Final  Environmental  Impact 
Statement  issued  in  April,  1998.  The 
findings  in  the  FEIS/NTS  include:  (1) 
the  Ala  Kahakai  meets  all  three  criteria 
for  a  national  historic  trail  (as  outlined 
in  the  National  Trails  System  Act);  (2) 
establishing  a  continuous  trail  is 
physically  feasible:  (3)  local 
communities,  landowners,  and  native 
Hawaiians  must  be  involved  in  planning 
and  implementing  the  trail,  should  it  be 
designated  by  Congress. 

The  National  Park  System  Advisory 
Committee  has  corroborated  the 
national  historical  significance  of  the 
Ala  Kahakai.  The  FEIS/NTS  and  Record 
of  Decision  (ROD)  will  be  transmitted  to 
Congress  by  the  Secretary  of  the  Interior. 
Copies  of  the  ROD  may  be  obtained 
from  the  Superintendent,  Pacific  Great 
Basin  Support  Office.  600  Harrison 
Street,  Suite  600,  San  Francisco,  CA 
94107-1372.  (415)  427-1438. 
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Dated:  June  15,  1998. 
lohn  J.  Reynolds. 

Regional  Director.  Pacific  West  Region. 
(FR  Doc.  98-17086  Filed  6-25-98;  8:45  ami 
BILLMO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servcie 

Cuyahoga  Valley  National  Recreation 
Area 

AGENCY:  National  Park  Service.  Interior 

Department. 

action:  Availability  of  Plan  of 

Operations  for  Old  Trail  School  Well  #1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  John  P.  Debo,  Cuyahoga 
Valley  National  Recreation  Area,  15610 
Vaughn  Road,  Brecksville.  Ohio  44141 
or  call  (440)  546-5903. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  in  accordance  with 
§  9.52fb)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from  Bass 
Energy  Company,  Incorporated,  a  Plan 
of  Operation  to  drill  one  oil/gas  well  in 
Cuyahoga  Valley  National  Recreation 
Area,  located  within  Summit  County, 
Ohio. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 


period  of  30  days  fi-ora  the  pubUcation 
date  of  this  notice.  The  documents  can 
be  viewed  during  normal  business  hours 
at  the  Office  of  the  Superintendent, 
Cuyahoga  Valley  National  Recreation 
Area.  15610  Vaughn  Road.  Brecksville. 
Ohio.  Copies  can  be  requested  from  the 
Superintendent.  Cuyahoga  Valley 
National  Recreation  Area,  15610 
Vaughn  Road,  Brecksville,  Ohio  44141. 

Dated:  June  12,  1998. 
John  P.  Debo, 

Superintendent,  Cuyahoga  Valley  National 
Recreation  Area. 

[FR  Doc.  98-16496  Filed  6-25-98;  8:45  ami 

BILLING  CODE  4310-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement/ 
General  Management  Plan;  National 
Park  of  American  Samoa;  Notice  of 
Approval  of  Record  of  Decision 

summary:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190.  as  amended)  and 
the  regulations  promulgated  by  the 
Council  on  Environmental  Quality  (40 
CFR  Part  1505.2),  the  Department  of  the 
Interior.  National  Park  Service  has 
prepared  and  approved  a  Record  of 
Decision  for  the  Final  Environmental 
Impact  Statement/General  Management 
Plan.  National  Park  of  American  Samoa. 

The  National  Park  Service  will 
implement  the  selected  plan  (identified 
as  the  proposed  action  in  the  Final 
Environmental  Impact  Statement  for  the 
General  Management  Plan  issued  in 
February  1998)  as  soon  as  practical. 
This  option  and  three  other  alternatives 
were  detailed  and  analyzed  in  the  Final 
and  Draft  Environmental  Impact 
Statements  (latter  issued  in  December, 
1996). 

Copies  of  the  approved  Record  of 
Decision  may  be  obtained  either  from 
the  Superintendent,  National  Park  of 
American  Samoa,  Pago  Pago,  American 
Samoa  96799,  or  by  phone  request  at 
(684)  633-7083;  or  torn  the 
Superintendent,  Pacific  Islands  Support 
Office.  300  Ala  Moana  Boulevard,  Box 
50165,  Honolulu,  Hawaii  96850.  or  by 
phone  request  at  (808)  541-2693. 

Dated:  June  15,  1998. 
Patricia  L.  Neubacher, 

Acting  Regional  Director.  Pacific  West  Region. 
|FR  Doc.  98-17085  Filed  6-25-98;  8:45  am) 

BILLMQ  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  the  Draft 
General  Management  Plan/ 
Environmental  Impact  Statement  for 
Sitka  National  Historical  Park 

AQENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  Availability  of  the 
Draft  General  Management  Plan/ 
Environmental  Impact  Statement  for 
Sitka  National  Historical  Park. 


SUMMARY:  The  National  Park  Service 
announces  the  availability  of  a  draft 
General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  for  Sitka  National  Historical  Park, 
in  the  Qty  and  Borough  of  Sitka. 
Alaska.  The  document  describes  and 
analyzes  the  environmental  impacts  of  a 
proposed  action  and  two  action 
alternatives  for  the  future  management 
of  the  park.  A  no  action  alternative  also 
is  evaluated.  This  notice  aimounces  that 
public  meetings  will  be  held  to  soUdt 
comments  on  the  draft  GMP/EIS. 
DATES:  There  will  be  a  60-day  public 
review  period  for  comments  on  this 
document.  Comments  on  the  draft  GMP/ 
EIS  must  be  received  no  later  than 
August  24.  1998.  Public  meetings  will 
be  held  in  Sitka.  Alaska,  on  July  20. 
1998,  at  2:00  p.m.  and  7:00  p.m.  at  the 
Shee  Atika  Hotel. 

ADDRESSES:  Comments  on  the  draft 
GMP/EIS  should  be  submitted  to  the 
Superintendent,  Sitka  National 
Historical  Park,  106  Metlakatla  Street, 
P.O.  Box  738,  Sitka.  Alaska  99835.  A 
limited  number  of  copies  of  the  draft 
GMP/EIS  are  available  by  request  from 
the  aforementioned  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Johnson.  Job  Captain.  National  Park 
Service.  Denver  Service  Center. 
Telephone:  (303)  969-2342  FAX:  (303) 
987-6679. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-190,  as  amended),  the  National 
Park  Service  has  prepared  a  GMP/EIS 
with  proposed  guidance  for 
management  of  Sitka  National  Historical 
Park  for  the  next  15-20  years.  This 
document  was  developed  in 
consultation  with  The  Sitka  Tribe  of 
Alaska  and  the  Southeast  Alaska  Indian 
Cultural  Center. 

The  draft  GMP/EIS  describes  and 
analyzes  the  environmental  impacts  of  a 
proposed  action,  two  other  action 
alternatives,  and  a  no  action  alternative. 
The  proposed  action,  alternative  1, 
would  balance  resource  management 
and  visitor  use.  It  would  improve  visitor 
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access  and  safety  and  the  accuracy  of 
information  available  to  potential  park 
and  city  visitors.  It  also  would  better 
protect  cultural  resources  and  enhance 
existing  park  partnerships.  Alternative 
2.  the  no-action  alternative,  would 
continue  ciurent  management  direction. 
Benefits  would  continue  for  visitors  in 
information  and  interpretation,  but 
crowding  in  the  visitor  center  unit 
would  result  in  adverse  visitor  safety 
conditions.  In  addition,  the  uses  of 
adjacent  lands  would  continue  to  have 
adverse  effects  on  visual  resources  and 
land  use.  Alternative  3  would 
emphasize  resource  preservation.  This 
alternative  would  increase  protection  of 
cultural  and  natural  resources, 
moderately  benefit  visual  resources  and 
the  visitor  experience,  and  improve  park 
administration  and  operation. 
Alternative  4  would  accommodate  more 
visitors  during  peak  visitation  times.  It 
would  lead  to  some  improvement  in 
visitor  access  and  circulation  in  and 
near  the  park,  improvements  in 
opportunities  for  information  about 
Sitka  attractions,  and  a  better  visitor 
experience. 

Dated:  June  18, 1998. 
Paul  R.  Anderson, 
Regional  Director,  Alaska. 
[FR  Doc.  98-17084  Filed  6-25-98;  8:45  am) 

BJLUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Salton  Sea  Project,  Riverside  and 
Imperial  Counties,  California 

agency:  Bureau  of  Reclamation. 
Interior. 

actkdn:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Report  (EIR)/ 
Environmental  Impact  Statement  (EIS) 
for  the  improvement  of  the  Salton  Sea, 
California  and  notice  of  pubhc  scoping 
meetings.  


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Bureau  of  Reclamation  (Reclamation) 
and  the  Salton  Sea  Authority 
(Authority),  State  of  California,  in 
accordance  with  the  California 
Environmental  Quality  Act,  will  be 
preparing  an  EIR/EIS  document  to 
assess  the  impacts  of  alternative 
solutions  for  restoring  the  Salton  Sea 
(Sea)  located  in  Riverside  and  Imperial 
Counties,  California. 
DATES:  Written  comments  on  the 
scoping  issues  will  be  accepted  until 
September  30,  1998.  PubUc  scoping 
meetings  will  be  held  at  the  following 
locations: 


July  15, 1998.  5  PM— a  PM.  Veterans  of 
Foreign  Wars  Hall,  West  Shores  Post 
3251.  50  Desert  Shores  Drive,  Desert 
Shores,  California. 
July  16,  1998,  5  PM — 8  PM,  Imperial 
Irrigation  District  Board  Room,  81- 
600  Avenue  58,  La  Quinta.  California. 
July  17.  1998,  10  AM— 1  PM.  El  Centre 
Board  of  Supervisors  Chambers,  940 
Main  Street,  Suite  212,  El  Centro. 
California. 
ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Reclamation,  Lower  Colorado 
Region.  PO  Box  61470.  Boulder  City. 
NV,  89006-1470,  ATTN:  Salton  Sea 
Program  Manager  or  to  the  Salton  Sea 
Authority.  Tom  Kirk.  Executive 
Director,  4'6-209  Oasis  Street,  2nd  Floor. 
Indio.CA  92201. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Steele,  Salton  Sea  Program 
Manager  (Reclamation),  at  (702)  293- 
8129;  or  Mr.  Tom  Kirk,  Salton  Sea 
Authority  Executive  Director,  at  (760) 
863-7942. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
102-575. 1992.  directs  the  Secretary  of 
the  Interior  to  "conduct  a  research 
project  for  the  development  of  a  method 
or  combination  of  methods  to  reduce 
and  control  salinity,  provide 
endangered  species  habitat,  enhance 
fisheries,  and  protect  human 
recreational  values  *   *   *  in  the  area  of 
the  Salton  Sea  •  '  •"  In  addition  to 
this  authority.  Reclamation  and  the 
Authority  have  entered  into  an 
agreement,  Salton  Sea  Planning  and 
Research  Program,  to  jointly  study 
problems  associated  v«th  the  Sea. 

The  Authority  is  a  public  agency 
formed  under  'the  provisions  of  Articles 
I  and  II,  Chapter  5,  Division  7,  Title  1 
of  the  Government  Code  of  the  State  of 
California  for  the  purpose  of  "directing 
and  coordinating  actions  relating  to 
improvement  of  water  quality  and 
stabilization  of  water  elevation  and  to 
enhance  recreational  and  economic 
-    development  potential  of  the  Sea  and 
other  bieneficial  uses,  recognizing  the 
importance  of  the  Sea  for  the 
continuation  of  the  dynamic  agricultural 
economy  of  Imperial  and  Riverside 
Counties." 

The  Sea  is  a  hypersaline  lake  located 
in  a  closed  basin  of  the  southern 
CaUfomia  desert;  it  is  the  largest  body 
of  water  within  California.  The  Sea  was 
initially  formed  in  1905-1907  by 
flooding  on  the  Colorado  River  which 
breached  an  irrigation  control  structure 
allowing  virtually  the  full  flow  of  river 
water  into  the  Salton  Basin.  The  Sea's 
current  existence  is  primarily  due  to 
agricultural  drainage  from  the  Imperial. 
Coachella.  and  Mexicali  Valleys;  smaller 


volumes  of  municipal  effluent  and 
storm  water  runoff  also  flow  to  the  Sea. 
The  Sea  is  home  to  a  highly  eutrophic 
ecosystem  and  a  productive  sport 
fishery.  The  Sea.  and  wetlands  along  its 
shoreline,  are  a  critical  part  of  the 
Pacific  flyway  providing  seasonal  and 
migratory  habitat  to  millions  of  birds  of 
varying  species.  Several  endangered 
species,  including  the  desert  pupfish. 
Yuma  clapper  rail,  brown  pelican, 
peregrine  falcon,  and  bald  eagle,  inhabit 
the  Sea  and/or  adjacent  habitats. 

The  Sea  ecosystem  is  under  stress. 
Increasing  salinity,  currently  about  43 
parts  per  thousand,  is  threatening  the 
reproductive  ability  of  some  parts  of  the 
biota.  Other  potential  issues  include 
high  nutrient  loading,  heavy  metals. 
DDT  residues,  and  discharges  of 
agricultural  chemicals  to  irrigation 
drains  leading  to  the  Sea.  At  the  scoping 
meetings,  participants  will  be  requested 
to  identify  other  potentially  significant 
issues  as  well  as  potential  alternative 
solutions. 

The  purpose  of  the  project  is  to 
identify  a  plan  that  improves  the  human 
environment  and  ecological  conditions 
of  the  Sea.  Based  on  past  studies, 
various  alternatives  to  control  salinity  in 
the  Sea  have  been  investigated.  These 
alternatives  include  diked 
impoundments,  pump-out,  a 
combination  of  impoundment  and 
pump-out  alternatives,  and  salt  removal 
from  inflow  to  the  Sea.  Other  options 
may  surface  during  the  scoping  process. 
Opportunities  to  address  other 
environmental  issues  facing  the  Sea, 
including  issues  related  to  wildlife 
resources,  will  be  investigated  and 
considered  for  implementation  as  we 
increase  our  understanding  of  the  Sea's 

ecology. 

The  objective  of  this  effort  is  to 
evaluate  alternatives  (1)  capable  of 
maintaining  the  Sea  as  a  reservoir  of 
agricultural  drainage,  (2)  provide  a  safe. 
•    productive  environment  for  resident 
and  migratory  birds  and  endangered 
species,  (3)  restore  recreational  uses,  (4) 
meiintain  a  viable  sport  fishery,  and  (5) 
identify  opportimities  for  economic 
development. 

The  analysis  will  address  the  ciurent 
issues  of  (1)  accimiulation  and 
concentration  of  salts,  nutrients,  and 
organic  compounds  and  other 
constituents,  (2)  water  elevation 
stabiUzation,  (3)  reduced  recreational 
use  of  the  Sea.  and  (4)  reduced 
ecological  values.  The  environmental 
document  will  also  address  any  Indian 
Trust  Assets  (ITA)  of  the  Torres- 
Martinez  Desert  Cahuilla  Indians  and 
assets  of  any  other  Tribe(s). 

Environmental  and  engineering 
baseline  data  have  been  collected  over 
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the  past  several  years  and  the  project  is 
now  ready  to  move  forward  under  the 
CEQA/NEPA  process.  The  Secretary  of 
the  Interior  has  identified  this  as  a  high 
priority  project  and  action  is  being 
expedited  due  to  the  worsening 
conditions  at  the  Sea.  Over  200,000 
birds  have  died  at  the  Sea  over  the  past 
six  years  as  a  resuh  of  the  current 
conditions.  Reclamation  and  the 
Authority  will  be  working  closely  with 
interested  Congressional  members  and 
other  stakeholders  to  develop  possible 
solutions. 

A  Research  Management  Committee 
(Committee)  has  been  established  of 
high-level  managers  from  the  U.S. 
Department  of  the  Interior,  Authority, 
State  of  California,  and  the  Torres 
Martinez  Desert  Cahuilla  Indians.  This 
Committee  makes  funding  and  other 
relevant  decisions  regarding  science  to 
be  funded  to  support  the  CEQA/NEPA 
process.  A  Science  Subcommittee 
(Subcommittee)  has  been  established  to 
serve  as  an  advisory  committee  to 
provide  scientiHc  evaluations  and 
recommendations  to  the  Committee. 
The  Subcommittee  functions  as  a 
coordinated  body  to  determine 
information  gaps,  identify  science/ 
information  needs,  and  provide  the 
Committee  with  recommendations  for 
funding  priorities  regarding  the  science 
activities. 

The  draft  EIR/EIS  is  expected  to  be 
completed  by  the  end  of  December 
1999. 

Dated:  June  16, 1998. 

LeGrand  Neiisoii, 

Acting  Regional  Director,  Lower  Colorado 
Region. 

[FR  Doc.  98-17022  Filed  6-25-98;  8:45  am) 

BM.LINQ  CODE  4310-M-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITCSE-W-012] 
Sunshine  Act  Meeting 

AGENCY  HOLDtNG  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  date:  July  14,  1998  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-768  (Final)  (Fresh 
Atlantic  Salmon  from  Chile) — briefing 
and  vote. 


5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  )une  22, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
|FR  Doc.  98-17258  Filed  6-24-98;  12:57  pm) 

BaUNO  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[U8rrcsE-»8-oii] 
Sunshine  Act  Meeting 

AQENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  July  10.  1998  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  RatiBcation  List. 

4.  Inv.  Nos.  751-TA-17-20  (Titanium 
Sponge  from  Japan,  Kazakstan,  Russia, 
and  Ukraine)— briefing  and  vote. 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  June  22,  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  98-17259  Filed  6-24-98;  12:57  pm) 

BH.UNQ  COOE  702(Ma-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environnr>entai  Response, 
Compensation  and  Liability  Act  42 
U.S.C.  9601,etseq. 

Notice  is  hereby  given  that  on,  June  8. 
1998  a  proposed  Consent  Decree 
("Decree")  in  United  States  v.  Asarco 
Incorporated,  et  al..  Civil  Action  No. 
2:98CV0415B  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Utah.  The  United  States  filed 
this  action  pursuant  to  the 
Comprehensive  Environmental 


Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9601,  et  seq..  to  recover  the  past  and 
future  response  costs  incurred  at  or  in 
connection  with  the  Murray  Smelter 
Site  in  the  City  of  Murray,  Utah. 

The  proposed  Consent  Decree 
resolves  claims  against:  Asarco 
Incorporated;  Murray  City  Corporation; 
SALS  Investors  Partnership;  Utah 
Transit  Authority;  Monroe  Inc.;  TB 
Warehouse  L.L.C.;  Timothy  Buehner; 
Paul  Buehner;  Alma  Utah  Company, 
Otto  Buehner  and  Company;  Buehner 
Salt  Lake  Properties,.  L.C.;  Buehner 
Corp.;  Hi-Ute  Investment  Company; 
Murray  Land  Trust  L.C.;  W.R.  White 
Company;  Ash  Grove  Cement;  and 
Paragon  Properties.  This  proposed 
Consent  Decree  recovers  response  costs 
of  $109,547.37,  and  requires  Asarco, 
and  the  other  settling  defendants,  to 
implement  EPA's  selected  remedy  for 
the  Site.  The  Decree  also  settles 
potential  claims  against  the  United 
States  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  ftt)m  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC.  20530,  and 
should  refer  to.  United  States  v.  Asarco 
Incorporated,  et  al..  Civil  Action  No.  2: 
98CVC)415B,  and  D.J.  Ref.  #90-11-3- 
1729. 

The  Decree  may  be  examined  at  the 
United  States  Department  of  Justice, 
Environment  and  Natural  Resources 
Division,  Denver  Field  Office,  999  18th 
Street,  North  Tower  Suite  945,  Denver, 
Colorado.  80202  and  the  U.S.;  EPA 
Region  VIII,  999  IS""  Street,  Superfund 
Records  Center,  Suite  500,  Denver.  Co. 
80202.  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW..  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  Decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $32.00  for  the 
Decree,  without  attachments  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources, 

Division. 

(FR  Doc.  98-17011  Filed  6-25-98;  8:45  am) 

BILUNO  COOE  4410-1S-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy  at  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  29, 1998.  a  proposed 
consent  decree  in  United  States  v. 
Commercial  Metals.  Company,  et  al. 
Civil  Action  No.  3:98-CV-1265X.  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of  Texas, 
Dallas  Division.  The  proposed  Consent 
Decree  resolves  the  liability  of  the 
Settling  Defendants  under  Sections  106 
and  107  of  CERCLA  at  the  RSR 
Superfund  Site  ("Site")  located  in 
Dallas,  Texas.  Under  the  terms  of  the 
Consent  Decree,  the  Settling  Defendants 
have  agreed  to  conduct  a  remedial 
action  at  the  Site  in  accordance  with  the 
Operable  Unit  Number  4  Record  of 
Decision  ("ROD")  for  the  site,  and  to 
pay  EPA  oversight  costs.  The  ROD 
estimate  of  performing  the  remedy  is 
$11.5  million. 

For  a  period  of  thirty  (30)  days  firom 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  from  persons 
who  are  not  parties  to  the  action. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Commercial  Metals 
Company,  et  al.,  DOJ  #90-11-3-1613. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney  for  the  Northern  District 
of  Texas,  Dallas  Division,  1100 
Commerce  St..  3"*  Floor.  Dallas.  Texas. 
75242-16996.  and  at  the  office  of  the 
United  States  Environmental  Protection 
Agency.  Region  VI.  1445  Ross  Avenue, 
Dallas.  Texas  75202  (Attention:  Mike 
Barra,  Assistant  Regional  Counsel).  A 
copy  of  the  consent  decree  may  also  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street.  NW,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
Copies  of  the  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  Such  requests  should  be 
accompanied  by  a  check  in  the  amount 
of  $18.50  (25  cents  per  page 
reproduction  charge  for  decree,  without 
attachments)  payable  to  "Consent 
Decree  Library".  When  requesting 
copies,  please  refer  to  United  States  v. 


Commercial  Metals  Company,  et  a!., 

#90-11-3-1613. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section. 

Environment  and  Natural  Resources  Division. 

[FR  Doc.  98-17013  Filed  6-25-98;  8:45  ami 

8ILUNG  COOe  4410-1$-M 


per  page  reproduction  cost)  payable  to 

the  Consent  Decree  Library. 

Joel  Gross, 

Otief  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

|FR  Doc.  98-17012  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  herby  given  that  on  June  5. 
1998.  a  proposed  Consent  Decree  in 
United  States  v.  Erie  Coatings  6- 
Chemicals,  Inc.  et  al..  Qvil  No.  95- 
75842.  was  lodged  with  the  United 
States  District  court  for  the  Eastern 
District  of  Michigan.  This  Consent 
Decree  resolves  claims  against  two 
parties.  Chem-Met  Services.  Inc 
("Chem-Met")  and  Cousins  Waste 
Control  Corporation  ("Cousins"),  under 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C.  9601 
et  seq.  ("CERCLA")  relating  to  the  Erie 
Coatings  &  Chemicals.  Inc.  Superfund 
Site  ("Site")  in  Erie,  Michigan. 

The  Consent  Decree  requires  Chem- 
Met  to  reimburse  the  Superfund  in  the 
amount  of  $25,000  and  it  requires 
Cousins  to  reimburse  the  Superfund  in 
the  amount  of  $40,000  for  the  United 
States'  past  costs  incurred  in  conducting 
a  removal  action  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530.  and  should  refer 
in  United  States  v  Erie  Coatings  &■ 
Chemicals.  Inc.  et  al,  D.  J.  Ref.  90-11- 
2-1070. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Eastern  District  of  Michigan, 
817  Federal  Building,  231  West 
Lafayette,  Detroit,  Michigan  48226,  and 
at  the  Consent  Decree  Library,  120  G 
Street,  NW,  4th  Floor,  Washington,  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street. 
NW,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  55.50  (25  cents 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
poUcy.  28  CFR  §  50.7  and  42  U.S.C. 
§  9622(d)(2).  notice  is  hereby  given  that 
a  proposed  consent  decree  in  United 
States  v.  Lewis  Frame  and  Ruth  Frame, 
Qvil  Action  No.  98-CV-2844.  was 
lodged  on  June  3. 1998.  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  A  complaint 
was  filed  simultaneously  with  the 
lodging  of  the  consent  decree. 

Tne  consent  decree  pertains  to  the 
A.I.W.  Frank  Superfund  Site  ("Site"), 
located  in  Exton.  Chester  County. 
Peimsylvania.  It  resolves  the  claims  of 
the  plaintiff,  the  United  States  of 
America,  filed  against  defendants,  Lewis 
Frame  and  Ruth  Frame,  pursuant  to 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §9601  et 
seq.  arising  out  of  the  defendants'  past 
ownership  of  a  portion  of  the  Site.  The 
consent  decree  requires  the  defendants 
to  pay  $1.1  miUion  in  past  response 
costs,  complete  remedial  work 
estimated  to  cost  $1  million  and  provide 
EPA  with  access  to  the  Site.  The  consent 
decree  also  includes  covenants  not  to 
sue  by  the  United  States  under  Sections 
106  and  107  of  CERCLA,  42  U.S.C. 
§  9601  et  seq.,  and  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C.  §  6973,  and 
provides  the  defendants  with 
contribution  protection. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  Lewis 
Frame  and  Ruth  Frame,  Civil  Action 
No.  98-CV-2844.  DOJ  Ref.  990-11-3- 
1604.  Commentors  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 
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The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania.  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  Pennsylvania 
19106-4476;  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania.  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  DC.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor.  Washington,  DC.  20005.  In 
requesting  a  copy  of  the  body  of  the 
proposed  consent  decree,  please  refer  to 
the  referenced  case  and  enclose  a  check 
in  the  amount  of  $69.75  (25  cents  per 
page  reproduction  costs),  for  each  copy. 
The  check  should  be  made  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Grass, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  9»-17014  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Under  the 
Comprehensive,  Environmental 
Response,  Compensation  and  Liability 
Act  f  CERCLA") 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  General  Diesel,  Inc., 
(D.S.C.)  Civil  Action  No.  2  98-1595  23 
was  lodged  on  June  2,  1998.  with  the 
United  States  District  Court  for  the 
District  of  South  Carolina. 

In  this  action  the  United  States  sought 
injunctive  relief  and  recovery  of 
response  costs  under  Sections  106(a) 
and  107  of  CERCLA,  32  U.S.C. 
§§  9606(a)  and  9607,  with  respect  to  the 
Koppers  Charleston  Superfund  Site 
Site")  in  Charleston.  Charleston  County, 
South  Carolina. 

Under  a  proposed  Consent  Decree, 
General  Diesel,  Inc.,  has  agreed  to  pay 
the  sum  of  $500  in  settlement  of  the 
government's  claims  under  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  §§9606 
and  9607,  for  existing  contamination  at 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  justice,  Washington.  DC  20530,  and 


should  refer  to  United  States  v.  General 
Diesel.  Inc.  (D.S.C.)  and  DOJ  #90-11-2- 
1012A. 

The  proposed  consent  decree  may  be 
examined  at  the  ofBce  of  the  United 
States  Attorney,  1st  Union  Bldg,  1441 
Main  Street,  Suite  500,  Columbia,  South 
Carolina  29201;  the  Region  4  Office  of 
the  Environmental  Protection  Agency, 
61  Forsythe  Street,  Atlanta,  Georgia 
30303,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $6.00  (25  cents 
p)er  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  98-17015  Filed  6-25-98;  8:45  am) 
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DEPARTMEFfT  OF  JUSTICE 

Membership  of  the  1998  Senior 
Executive  Service  Performance  Review 
Bocirds 

AGENCY:  Department  of  Justice. 
action:  Notice  of  Department  of 
Justice's  1998  Senior  Executive  Service 
Performance  Review  Boards. 

SUMMARY:  Piirsuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4),  the  Department  of 
Justice  announces  the  membership  of  its 
Senior  Executive  Service  (SES) 
Performance  Review  Boards  (PRBs).  The 
purpose  of  the  PRBs  is  to  provide  fair 
and  impartial  review  of  SES 
performance  appraisals  and  bonus 
reconunend^ons.  The  PRBs  will  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  final 
performance  ratings  to  be  assigned  and 
SES  bonuses  to  be  awarded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  W.  Simms,  Director,  Personnel 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530;  (202)  514-8788. 

Department  of  Justice,  1998  Senior 
Executive  Service  Performance  Review 
Board  Members 

Antitrust  Division 

Gail  Kursh,  Chief,  Professions  and 

Intellectual  Property  Section 
Anthony  V.  Nanni,  Chief,  Litigation  I 

Section 
Catherine  G.  O'SuIlivan,  Chief, 

Appellate  Section 


George  A.  Rozanski,  Chief,  Economic 
Regulatory  Section 

Cjvi7  Division 

Sharon  Y.  Eubanks.  Deputy  Director, 
Commercial  Litigation  Branch 

Mark  B.  Stem,  Appellate  Litigation 
Counsel,  Appellate  Staff 

Civj7  Rights  Division 

Irva  D.  Greene,  Executive  Officer 
John  L.  Wodatch,  Chief,  Disability 
Rights  Section 

Criminal  Division 

Terry  R.  Lord,  Chief,  Child  Exploitation 

and  Obscenity  Section 
Juhe  E.  Samuels,  Chief,  Office  of  PoUcy 

and  Management  Analysis 

Environment  and  Natural  Resources 
Division 

James  J.  Clear,  Chief,  Indian  Resources 

Section 
Phyllis  A.  Gardner.  Executive  Officer 
Pauline  H.  Milius,  Chief,  PoHcy, 

Legislation  and  Special  Litigation 

Section 
Steven  P.  Solow,  Chief,  Environmental 

Crimes  Section 

Justice  Management  Division- 

Richard  B.  Chapman,  Director, 
Telecommunications  Service  Staff 

Robert  F.  Diegelman,  Director, 
Management  and  Planning  Staff 

James  W.  Johnston,  Director, 
Procurement  Services 

Tax  Division 

Milan  D.  Karlan.  Chief,  Office  of  Review 
Robert  E.  Lindsay,  Chief.  Criminal 

Appeals  and  Tax  Enforcement  Policy 

Section 
Mildred  L.  Seidman,  Chief,  Court 

Claims  Section 
Joseph  E.  Young,  Executive  Officer 

Bureau  of  Prisons 

Wallace  H.  Cheney,  General  Counsel 
Thomas  R.  Kane,  Assistant  Director, 

Information,  Policy,  and  Public 

Affairs  Division 
Robert  J.  Newport,  Senior  Deputy 

Assistant  Director  for  Administration 
Steven  B.  Schwalf,  Assistant  Director, 

Industries,  Education  and  Vocational 

Training  Division 
Salvador  Seanez,  Jr. ,  Assistant  Director, 

Community  Corrections  and 

Detention  Division 
Ronald  G.  Thompson,  Assistant 

Director,  Human  Resource 

Management  Division 

Immigration  and  Naturalization  Service 

John  P.  Chase,  Director  of  Internal  Audit 
Joan  C.  Higgins,  Assistant 

Commissioner,  Detention  and 

Deportation 
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Winona  H.  Varnon.  Director  of  Seciuity 
Jeffrey  M.  Weber.  Assistant 

Commissioner,  Budeet 
Jeffrey  L.  Weiss,  Director.  Asylum 

Division 
David  A.  Yentzer.  Assistant 

Commissioner,  Administration 

United  States  Marshals  Service 
Deborah  C.  Westbrook.  General  Counsel 

Office  of  Justice  Programs 
Lawrence  A.  Greenfeld.  Supervisory 

Statistician 
Richard  H.  Ward.  m.  Deputy  Director 

for  Operations 

Executive  Office  for  United  States 

Attorneys 

Frank  M.  Kalder.  Deputy  Director  for 

Resource  Management  and  Planning 

Staff 

Executive  Office  for  United  States 

Trustees 

Jeffrey  M.  Miller.  Associate  Director 

VaJarie  M.  Willis. 

Executive  Secretary.  Senior  Executive 

Resources  Board. 

[FR  Doc.  9«-17010  Filed  6-25-98;  8:45  am] 
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PAROLE  COMMISSION 

Sunshine  Act  Meeting 

Pursuant  To  The  Government  In  the 
Sunshine  Act  (Public  Uw  94-409)  [5 
U.S.C.  Section  552bl. 
AOanCY  HOLOINQ  MKTINQ:  Department  of 
Justice.  United  States  Parole 
Commission. 

Vtte  AND  date:  1:30  p.m..  Tuesday,  June 
30,  1998. 

PIACC:  5550  Friendship  Boulevard, 
Suite  400,  Chevy  Chase,  Maryland 
20815. 

STATUS;  Open 
MATTERS  TO  BE  CONSIOEREO: 

The  following  matters  have  been 
placed  on  the  agenda  for  the  of>en 
Parole  Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman. 
Commissioners.  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Consideration  of  Proposed  Interim 
Regulations  and  Guidelines  for  District 
of  Columbia  prisoners  to  take  effect 
.•\ugust  5.  1998 

AQEMCY  CONTACT:  Tom  Kowalski.  Case 
Operations.  United  States  Parole 
Commission.  (301)  492-5962. 

Dated:  June  23,  1998. 
Michael  A.  Stover, 

Genera/  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  98-17208  Filed  6-24-98;  9:58  am) 
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PAROLE  COMMISSION 

Sunshine  Act  Meeting 

Pursuant  to  The  Government  In  the 
Sunshine  Act  (Public  Uw  94-409)  (5 
U.S.C.  Section  552bl 
AGENCY  HOLOINQ  MEETING:  Department  of 
Justice,  United  States  Parole 
Commission. 

DATE  AND  TIME:  9:30  a.m.,  Tuesday,  Jime 
30, 1998. 

place:  5550  Friendship  Boulevard, 
Suite  400.  Chevy  Chase.  Maryland 
20815. 

STATUS:  Closed— Meeting. 
MATTERS  CONSIDERED:  The  following 
matter  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting:  Appeal  to  the 
Commission  involving  approximately 
one  case  decided  by  the  National 
Commissioners  pursuant  to  a  reference 
under  28  CFR  2.27.  This  case  was 
originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory 
release 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operation.  United  States  Parole 
Commission.  (301)  492-5962. 

Dated:  June  23.  1998. 
Michael  A.  Stow, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc  98-17020  Filed  6-24-98;  9:58  am) 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  Qenerai  Wage 
Oetefmination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494.  as  amended. 


40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  cause  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  Act  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
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Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Rhode  Island 

RI980OO1  (Feb.  13,  1998 

Volume  II 

Pennsylvania 
PA980O01  (Feb.  13,  1998) 
PA980004  (Feb.  13,  1998) 
PA980006  (Feb.  13,  1998) 
PA980014  (Feb.  13,  1998) 
PA980039  (Feb.  13,  1998) 

Volume  m 

Mississippi 

MS980055  (Feb.  13,  1998) 
MS980058  (Feb.  13,  1998) 

Volume  rv 

Minnesota 

MN980O05  (Feb.  13 

MN980007  (Feb.  13 

MN980008  (Feb.  13 

MN980O15  (Feb.  13 

MN980017  (Feb.  13 

MN980027  (Feb.  13 

MN980031  (Feb.  13 

MN980035  (Feb.  13 

MN980039  (Feb.  13 

MN980059  (Feb.  13 

MN980061  (Feb.  13 
Wisconsin 

W1980010  (Feb.  13. 

Volume  V 

Louisiana 

LA980004  (Feb.  13,  1998) 

LA980005  (Feb.  13,  1998) 

LA980009  (Feb.  13,  1998) 

LA980014  (Feb.  13.  1998) 

LA980018  (Feb.  13,  1998) 
Nebraska 

NE980O03  (Feb.  13,  1998) 

NE980O07  (Feb.  13.  1998) 

NE980009  (Feb.  13.  1998) 

NE980010  (Feb.  13.  1998) 

NE980011  (Feb.  13,  1998) 
Texas 

TX980018  (Feb.  13,  1998) 

TX980060  (Feb.  13.1998) 

Volume  VI 


.  1998) 
,  1998) 
,  1998) 
,  1998) 
,  1998) 
,  1998) 
,1998) 
,  1998) 
,  1998) 
,  1998) 
,  1998) 

1998) 


Wyoming  < 

WY980O09  (Feb.  13, 1998) 


Volume  Vn 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts."  This 
pubhcation  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard -copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.G.  this  19th  day 
of  June  1998. 

Carl ).  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  98-16733  Filed  6-25-98;  8:45  am) 

BH.LMO  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-98-25] 

Grain  Handling  FacHities  (29  CFR 
1910.272);  Information  Collection 
Requirements 

action:  Notice;  opportimity  for  public 
comment. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 


and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  the  standard 
on  Grain  Handling  FaciHties  (29  CFR 
1910.272).  The  Agency  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  25,  1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office.  Docket 
No.  ICR-98-25,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-2625, 
200  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-3605, 
200  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210.  telephone: 
(202)  219-8061.  A  copy  of  the 
referenced  information  collection 
request  is  available  for  inspection  and 
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copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061.  extension  100.  or  Barbara  Bielaski 
at  (202)  219-8076,  extension  142.  For 
electronic  copies  of  the  Information 
Collection  Request  on  Grain  Handling 
Facilities  (29  CFR  1910.272).  contact 
OSHA's  WebPage  on  the  Internet  at 
http://www.osha-slc.gov/. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupatioal  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safety  or 
healthful  employment  and  places  of 
employment.  The  statute  specifically 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  the  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents. 

The  standard  requires  employers  to 
develop  and  implement  a  written 
housekeeping  plan,  to  develop  and 
implement  an  emergency  action  plan,  to 
implement  procedures  for  the  use  of 
tags  and  locks  to  prevent  inadvertent 
operation  of  equipment  being  prepared, 
serviced  or  adjusted,  and  to  prepare 
certification  records  after  scheduled 
inspections  of  the  mechanical  and  safety 
control  equipment  associated  with 
dryers,  grain  stream  processing 
equipment,  and  dust  collection 
equipment. 

The  purpose  of  the  housekeeping 
program  is  to  require  employers  to  have 
a  planned  course  of  action  for  the 
control  and  reduction  of  dust  in  grain 
handling  faciUties  reducing  the  fuel 
available  in  a  grain  facility.  The 
housekeeping  program  must  specify  in 
writing  the  frequency  that  housekeeping 
will  be  performed  and  the  dust  control 
methods  that  the  employer  beUeves  will 
best  reduce  dust  accumulations  in  the 

facility. 

The  written  housekeeping  program  is 
used  by  employers  in  understanding 
their  duties  and  responsibilities  as  an 
integral  part  of  an  overall  program  to 
control  dust;  and,  what  specific  actions 
they  are  to  take  to  reduce  dust 
accimiulations  at  the  facility.  The 
written  housekeeping  program  is  also 
used  by  compliance  officers  as  a 
measure  of  compliance  to  compare  the 
planned  actions  specified  in  the 
housekeeping  program  to  those  actually 
implemented  to  maintain  an  effective 
dust  control  program. 

Failure  to  have  a  written 
housekeeping  program  would  result  in 
the  absence  of  a  formalized  policy  on 


the  part  of  the  employer  regarding  the 
importance  of  the  facility  dust  control 
program,  what  actions  are  to  be  taken 
during  certain  circumstances,  and  the 
duties  and  responsibilities  of  employees 
in  removing  dust  accumulations.  The 
absence  of  Aese  factors  could  adversely 
impact  the  effectiveness  of  the  facility 
dust  control  program. 

Additionally,  if  an  incident  occ\irs, 
employees  must  be  aware  of  the 
appropriate  actions  in  advance  that 
need  to  be  taken  during  the  emergency. 
The  standard  also  requires  that 
employers  issue  hot  work  permits  when 
hot  work  is  performed,  that  employers 
issue  permits  for  entry  into  grain  storage 
structures  and  that  all  mechanical, 
electrical,  hydraulic,  and  pneumatic 
equipment  which  represents  a  danger  to 
employees  entering  these  structures  be 
deenergized. 

The  hot  work  permit  is  to  assure  that 
the  employer  is  aware  of  the  hot  work 
being  performed  and  that  appropriate 
safety  precautions  have  been  taken  prior 
to  beginning  the  work.  The  permit  for 
entering  bins,  silos,  or  tanks  is  to  assure 
that  employers  and  employees  know  if 
these  spaces  are  safe  to  enter,  and  the 
requirement  to  deenergize  equipment 
which  presents  a  danger  to  employees 
entering  these  bins,  silos,  or  tanks  is  to 
assure  that  employees  are  not  injured 
due  to  accidental  energization  of 
equipment. 

The  procedures  for  the  use  of  tags  and 
locks  while  servicing  equipment  is 
meant  to  prevent  inadvertent  injury  to 
employees  servicing  equipment.  Finally, 
the  requirement  for  certification  records 
of  maintenance  inspections  confirms  for 
the  employer  and  employees  that 
scheduled  inspections  have  been 
performed. 

II.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (OMB)  approval  of  the 
information  collection  requirements 
contained  in  the  Grain  Handling 
Facilities  standard. 

Type  of  Review:  Extension  of  a 
Currently  Approved  Collection. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Grain  Handling  Facilities  (29 
CFR  1910.272). 

OMB  Number:  1218-0206. 

Agency  Number:  Docket  Number  ICR- 
98-25. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  23.770. 

Frequency:  Varies. 


Average  Time  per  Response:  Varies 
from  two  minutes  to  3  hours. 

Estimated  Total  Burden  Hours: 
138,921. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 

Signed  at  Washington,  D.C,  this  2nd  day 
of  June  1998. 
Charles  N.  )effress. 
Assistant  Secretary  of  Labor. 
(FR  Doc.  98-17100  Filed  6-25-98;  8:45  am) 

BIUJNO  CODE  4S10-2e-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

pocket  No.  ICR-98-29] 

Storage  and  Handling  of  Anhydrous 
Ammonia  (29  CFR  1910.111); 
Information  Collection  Requirements 

ACTION:  Notice;  opportunity  for  public 
comment. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  the  standard 
on  the  Storage  and  Handling  of 
Anhydrous  Ammonia  (29  CFR 
1910.111).  The  Agency  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 
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•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quaUty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  25,  1998. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  OfBce,  IDocket 
No.  ICR-98-29,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  N.W., 
Washington,  DC.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  N.W., 
Washington,  DC.  20210.  telephone: 
(202)  219-8061 .  A  copy  of  the 
referenced  information  collection 
request  is  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  extension  100,  or  Barbara  Bielaski 
at  (202)  219-8076,  extension  142.  For 
electronic  copies  of  the  Information 
Collection  Request  on  the  Storage  and 
Handling  of  Anhydrous  Ammonia  (29 
CFR  1910.111),  contact  OSHA's 
WebPage  on  the  Internet  at  http:// 
www.osha-slc.gov/. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 


The  Storage  and  Handling  of 
Anhydrous  Ammonia  standard  requires 
the  identification  of  anhydrous 
ammonia  containers  and  systems 
through  the  use  of  permanent 
nameptates.  The  purpose  of  the 
information  is  to  insure  that  only 
properly  designed  and  tested  anhydrous 
ammonia  containers  and  systems  are 
used.  This  will  help  to  prevent  any 
accidental  release  of  (employee 
exposure  to)  anhydrous  ammonia, 
which  is  a  highly  corrosive  and  toxic 
material. 

n.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (OMB)  approval  of  the 
information  collection  requirements 
contained  in  the  Storage  and  Handing  of 
Anhydrous  Ammonia  standard. 

Type  of  Review:  Extension  of  a 
Currently  Approved  Collection. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Storage  and  Handling  of 
Anhydrous  Ammonia  {29  CFR 
1910.111). 

OS4B  Number:  1218-0208. 

Agency  Number:  Docket  Number  ICR- 
98-29. 

Affected  Public:  Business  or  other  for- 
profit;  Farms;  State,  local  or  tribal 
government. 

Number  of  Respondents:  300. 

Frequency:  On  occasion. 

Average  Time  per  Response:  5 
minutes  (.08  hr). 

Estimated  Total  Burden  Hours:  24. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 

Signed  at  Washington,  D.C.  this  22nd  day 
of  June  1998. 

Charles  N.  Jeffiress. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  98-17101  Filed  6-25-98;  8.45  am) 

BILUNG  CODE  45ia-2e-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

pocket  No.  ICR^98-26] 

Walking-Working  Surfaces; 
Information  Collection  Requirements 

ACTION:  Notice;  Opportimity  for  Public 
Comment. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opp>ortunity  to  comment  on  proposed 
and/or  continuing  collections  of 
infcHmation  in  accordance  Mrith  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
proj>erly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soficiting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  the  standard 
on  Walking-Working  Surfaces  (29  CFR 
1910.21-30).  The  Agency  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  25.  1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-98-26.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor.  Room  N-2625, 
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200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210.  Telephone: 
(202)  21^7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney.  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-3605. 
200  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210.  telephone: 
(202)  219-8061.  A  copy  of  the 
referenced  information  collection 
request  is  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  wrho  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061.  extension  100.  or  Barbara  Bielaski 
at  (202)  21^-8076,  extension  142.  For 
electronic  copies  of  the  Information 
Collection  Request  on  Walking-Working 
Surfaces  (29  CFR  1910.21-30),  contact 
OSHA's  WebPage  on  the  Internet  at 
http://www.08ha-slc.gov/. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment, 
the  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  information  collected  is  used  by 
employers  and  employees  to  be  aware  of 
load  limits  of  the  floors  of  newly 
constructed  buildings,  the  location  of 
permanent  aisles  and  passageways  in 
these  buildings,  and  defective  portable 
metal  ladders.  Once  the  floor  loading 
signs  are  posted,  there  is  no  need  to 
change  them  unless  structural 
conditions  change  or  if  the  signs  become 
lost,  removed,  or  defaced.  Once  a 
portable  metal  ladder  is  marked  as 
defective,  it  must  be  removed  from 
service  and  either  repaired  or  destroyed. 
Repaired  portable  metal  ladders  may  be 
returned  to  service  and  the  markings 
removed.  The  tags  or  signs  used  to  mark 
the  defective  ladders  may  be  used  over 
and  over  again. 

Further,  a  copy  of  the  drawings  and 
specifications  of  an  outrigger  scaffold 
not  constructed  and  erected  in 
accordance  with  table  D-16  of  the 
standard  and  designed  by  a  licensed 
professional  engineer  must  be 
maintained  by  the  employer.  The 


drawings  and  specifications  are  used  by 
the  employer  and  OSHA  compliance 
officers  to  show  the  sizes  and  spacing  of 
members. 

n.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (OMB)  approval  of  the 
information  collection  requirements 
contained  in  the  Walking-Working 
Surfaces  standards  (29  CFR  1910.21- 
30). 

Type  of  Review:  Extension  of  a 
Currently  Approved  Collection. 

Agency:  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration. 

Title:  Walking-Working  surfaces  (29 
CFR  1910.21-30). 

OMB  Number:  1218-0199. 

Agency  Number:  Docket  Number  ICR- 
98-26. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  government;  State,  local  or 
tribal  government. 

Number  of  Respondents:  60,500. 

Frequency:  Initially.  On  Occasion. 

Average  Time  per  Response:  Varies 
from  0.5  to  2  hours. 

Estimated  Total  Burden  Hours: 
33.837. 

Total  Annualized  Capital/Startup 
Costs:  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 

Signed  at  Washington.  D.C,  this  22nd  day 
of  June  1998. 
Charles  N.  Jefifress, 
Assistant  Secretary  of  Labor. 
IFR  Doc.  98-17102  Filed  &-2&-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

Administration  (OSHA) 

[OSHA  Docket  Numl)er  H-122] 

Meeting  on  Risk  Assessment 
Methodology  for  Occupational 
Exposure  to  Environmental  Tobacco 
Smoke 

agency:  Occupational  Safely  and  Health 
Administration,  Labor. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
sponsoring  a  scientific  workshop  to 


evaluate  risk  assessment  methodology 
for  developing  estimates  of  risk  due  to 
occupational  exposure  to  environmental 
tobacco  smoke  (ETS).  This  workshop 
will  be  organized  and  hosted  by  the 
Johns  Hopkins  University.  School  of 
Hygiene  and  Public  Health.  The 
workshop  proceedings  will  be 
published  by  a  {}eer  reviewed  journal,  to 
be  selected  by  Johns  Hopkins. 
DATES:  The  workshop  will  be  held  on 
July  9  and  10, 1998,  beginning  at  8:30 
a.m.  each  day  and  ending  at 
approximately  5:30  p.m.  Applications  to 
attend  the  workshop  must  be  submitted 
by  July  6,  1998. 

ADDRESSES:  The  workshop  v^U  be  held 
at  the  Admiral  Fell  Inn,  888  South 
Broadway,  Baltimore,  Maryland  21231; 
phone:  410-522-7377.  Send 
applications  to  attend  the  workshop  and 
requests  by  individuals  with  disabilities 
for  special  accommodations  to  Ms. 
Charlotte  Gerczak.  Department  of 
Epidemiology.  Johns  Hopkins 
University,  School  of  Hvgiene  and 
Public  Health.  615  North  Wolfe  Street, 
Suite  W6041,  Baltimore.  Maryland 
21205-2179;  phone:  410-614-0903. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Charlotte  Gerczak. 
SUPPt.EMENTARY  INFORMATION: 

Background 

On  April  5.  1994.  OSHA  published  a 
Notice  of  Proposed  Rulemaking  on 
Indoor  Air  Quality  (59  FR  15968).  The 
ETS  provisions  of  the  proposed  rule 
were  supported  by  a  preliminary  finding 
of  significant  risk  for  lung  cancer  and 
heart  disease  due  to  workplace  exposure 
to  ETS. 

This  workshop  will  attempt  to  resolve 
issues  raised  in  the  public  record 
pertaining  to  OSHA's  ETS  quantitative 
risk  assessment  (e.g.,  data  sources, 
analytical  methodology,  dose-response 
risk  models)  and  further  scientific 
knowledge  in  this  area.  OSHA  needs 
additional  information  on  these  issues 
to  develop  a  risk  assessment  upon 
which  a  final  rule  can  be  based.  To 
address  OSHA's  concerns,  Johns 
Hopkins  has  assembled  a  group  of 
experts  to  identify  issues  and  discuss 
appropriate  quantitative  methodologies 
for  estimating  occupational  risks  from 
ETS  exposures  in  the  workplace.  It  is 
the  intent  of  OSHA  that  the  workshop 
results  will  be  published  in  a  peer 
reviewed  journal. 

Public  Attendance 

Interested  persons  are  invited  to 
attend  the  ETS  risk  assessment 
workshop.  Because  of  the  limited 
amount  of  seating  available,  interested 
persons  are  encouraged  to  contact  Johns 
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Hopkins  as  soon  as  possible.  If  there  are 
more  requests  to  attend  than  space 
available,  Johns  Hopkins  will  give 
preference  to  scientists  with  expertise  in 
risk  assessment  issues.  No  organization 
will  be  permitted  more  than  one 
observer  unless  there  is  space  available 
after  all  admissions  requests  are  tilled. 
Admittance  to  the  workshop  will  be 
limited  to  those  duly  registered. 

The  Workshop 

The  workshop  participants  will 
consist  of  experts  in  the  helds  of  risk 
assessment,  epidemiology,  and 
mathematical  modeling.  The  panel 
discussions  will  be  chaired  by  Jonathan 
M.  Samet,  M.D.,  Chairman,  Department 
of  Epidemiology,  Johns  Hopkins 
University,  School  of  Hygiene  and 
Public  Health.  The  workshop 
participants  have  been  chosen  for  their 
scientific  expertise  and  experience  in 
this  area.  This  workshop  is  scientific  in 
nature.  The  public  is  invited  to  observe 
the  proceedings,  but  participation  in  the 
discussion  is  limited  to  wOTkshop 
participants. 

Workshop  Obiectives 

Under  the  direction  of  Jonathan 
Samet,  M.D.,  the  workshop  participants 
will  address  key  issues  related  to  ETS 
risk  assessment  methodology. 
Specifically,  the  participants  will: 

1.  Consider  various  health  end  points 
to  be  included  in  the  ETS  risk 
assessment  and  make  recommendations 
with  regard  to  these  sp>ecific  health  end 
points. 

2.  Consider  all  available  studies 
addressing  the  recommended  health  end 
points  and  evaluate  the  quality  of  data 
for  estimating  occupational  risk. 

3.  Review  and  evaluate  available 
mathematical  models  for  estimating 
occupational  risk  due  to  ETS  exposure. 

4.  Examine  properties  of  dose- 
response  risk  models  and  characterize 
the  models  with  regard  to  vaUdity  and 
uncertainty  and  their  appUcabiUty  to 
estimating  occupational  risk  attributable 
to  ETS  exposure  in  the  workplace. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210.  It 
is  issued  pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1594,  29  U.S.C.  655). 


Signed  at  Washington,  DC  this  22nd  of 
June  1998. 

Charles  N.  Jei&ess, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  98-16949  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Coiiection  Request  Submitted  for 
Public  Comment  and 
Recommendations 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  other  federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  information  included 
in  the  procedure  for  applications  for 
exemption  from  the  prohibited 
transaction  provisions  of  section  408(a) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  (29  CFR 
§  2570.30,  et  seq.).  The  Department  is 
particularly  interested  in  comments 
which  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  basis  for  any  suggested 
alternative  burden  estimates.  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  25,  1998. 

Tne  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evalute  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utihty; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  vsnritten  comments 
regarding  the  collection  of  information 
of  any  or  all  of  the  Agencies.  Send 
comments  to  Mr.  Gerald  B.  Lindrew, 
Office  of  Policy  and  Research,  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room  N- 
5647,  Washington,  D.C.  20210. 
Telephone:  (202)  219-4782  (this  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  408(a)  of  ERISA  provides  that 
the  Secretary  may  grant  exemptions 
from  the  prohibited  transaction 
provisions  of  sections  406  and  407(a)  of 
ERISA  and  directs  the  Secretary  to 
estabUsh  an  exemption  procedure  with 
respect  to  such  provisions.  In  this 
regard,  the  Department  previously 
issued  a  regulation  which  describes  the 
procedures  that  must  be  followed  in 
filing  for  such  exemptions  (29  CFR 
2570.30.  et  seq.).  Under  section  408(a)  of 
ERISA,  in  order  for  the  Secretary  to 
grant  an  exemption,  it  must  be 
determined  that  such  exemption  is  "(1) 
administratively  feasible;  (2)  in  the 
interests  of  the  plan  and  its  participants 
and  beneficiaries;  and  (3)  protective  of 
the  rights  of  participants  and 
beneficiaries."  In  order  to  make  such 
determination,  the  Department  requires 
full  information  regarding  all  aspects  of 
the  transaction,  including  the  specific 
circumstances  surrounding  the 
transaction,  and  the  parties  and  assets 
involved.  Thus,  sections  2570.34  and 
2570.35  of  the  exemption  procedures 
regulation  lists  the  information  that 
must  be  supplied  by  the  applicant.  This 
information  includes:  identifying 
information  (name,  type  of  plan,  EIN 
number,  etc.);  an  estimate  of  the  number 
of  plan  participants;  a  detailed 
description  of  the  transaction  and  the 
parties  for  which  an  exemption  is 
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requested;  statements  regarding  what 
section  ERISA  is  thought  to  be  in 
violation  and  whether  the  transaction(s) 
involved  have  already  been  entered 
into;  a  statement  of  whether  the 
transaction  is  customary  in  the  industry; 
a  statement  of  the  hardship  or  economic 
loss,  if  any.  which  would  result  if  the 
exemption  were  denied;  a  statement 
explaining  why  the  proposed  exemption 
would  be  administratively  feasible,  in 
the  interests  of  the  plan  and  protective 
of  the  rights  of  plan  participants  and 
beneficiaries;  and  several  other 
statements.  In  addition,  the  applicant 
must  certify  that  the  information 
supplied  is  accurate  and  complete. 

Section  408(a)  of  ERISA  requires  that 
before  granting  an  exemption  from 
406(a)  the  Secretary  "shall  require  that 
adequate  notice  be  given  to  interested 
parties,  and  shall  afford  interested 
persons  opportunity  to  present  views." 
Thus,  section  2570.43  of  the  exemption 
procedures  regulation  requires  that  the 
applicant  for  an  exemption  provide 
interested  persons  with  a  copy  of  the 
Federal  Register  notice  containing  the 
proposed  exemption  and  a  statement 
which  informs  them  of  their  right  to 
comment  on  the  proposed  exemption. 

n.  Current  Actions 

The  Office  of  Management  and 
Budget's  approval  of  this  ICR  will  expire 
on  September  30.  1998.  This  existing 
collection  of  information  should  be 
continued  because  the  requirement  that 
an  applicant  for  an  exemption  disclose 
information  regarding  their  application 
is  necessary  in  order  for  the  Department 
to  make  an  informed  decision  regarding 
the  application.  Further,  the 
requirement  of  the  notice  to  interested 
peirties  ensures  that  participants  and 
beneficiaries  are  informed  of  the 
application  for  exemption  and  have  the 
opportunity  to  respond. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Procedure  for  Application  for 
Prohibited  Transaction  Exemption 
Regulation  pursuant  to  29  CFR  2570.30. 
etseq. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

0MB  Numbers:  1210-0060. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  207. 

Total  Responses:  207. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  5.708  hours. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 


collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  22. 1998. 
Gerald  B.  Lindrew, 

Deputy  Director,  Pension  and  Welfare 

Benefits  Administration.  Office  of  Policy  and 

Research. 

[FR  Doc.  98-17103  Filed  6-25-98;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-081)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Boundary  Layer  Research.  Inc..  a 
corporation  of  the  State  of  Washington 
having  its  principal  place  of  business  at 
3125  100th  St.  SW.  Hangar  C75-5. 
Everett.  Washington  98204.  has  applied 
for  an  exclusive  license  to  practice  the 
inventions  disclosed  in  U.S.  Patent  No. 
5.209.430.  enUtled  "HELICOPTER  LOW 
SPEED  YAW  CONTROL."  and  U.S. 
Patent  No.  4,708.305  entitled  "ANTI- 
TORQUE  SYSTEM  FUSELAGE 
STRAKES."  both  of  which  are  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  August  25,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  A.  Chasteen.  Patent  Attorney. 
NASA  Langley  Research  Center.  Mail 
Stop  212.  Hampton.  VA  23681-0001, 
telephone  (757)  864-3227;  fax  (757) 
864-9190. 

Dated:  June  10. 1998. 
Edward  A.  Frankle, 
General  Counsel. 
|FR  Doc.  98-17126  Filed  6-25-98;  8:45  am] 

BILUNG  COOE  7510-01-^ 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-082)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 


summary:  NASA  hereby  gives  notice 
that  GP:50  New  York  LTD  of  Grand 
Island,  NY  14072,  has  applied  for  a 
partially  exclusive  license  to  practice 
the  invention  described  and  claimed  in 
NASA  Case  Numbers  LAR  15280-2-SB 
and  LAR  15280-3-SB,  both  entitled 
"CRYOGENIC  HIGH  PRESSURE 
SENSOR,"  for  which  U.S.  Patent 
Applications  were  filed  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 

date:  Responses  to  this  notice  must  be 
received  by  August  25. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  W.  Edwards,  Patent  Attorney, 
Langley  Research  Center,  Mail  Stop  212. 
Hampton.  VA  23681-0001.  telephone 
(757)  864-3230;  fax  (757)  864-9190. 

Dated:  June  10. 1998. 
Edward  A.  Frankle. 
General  Counsel. 
jFR  Doc.  98-17127  Filed  6-25-98;  8:45  am) 

BILUNG  COOe  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Establishment  of  the  Infomiatlon 
Security  Policy  Advisory  Council - 

This  notice  is  published  to  announce 
the  establishment  of  the  Information 
Security  Pohcy  Advisory  Council 
(ISP  AC).  The  ISP  AC  will  advise  the 
President,  the  Assistant  to  the  President 
for  National  Security  Affairs,  the 
Archivist  of  the  United  States,  and  such 
other  executive  branch  official  as  it 
deems  appropriate,  on  policies 
established  under  Executive  Order 
12958  or  its  implementing  directives, 
including  recommended  changes  to 
those  policies.  The  ISP  AC  shall  also 
provide  recommendations  to  agency 
heads  for  specific  subject  areas  for 
systematic  declassification  review  and 
serve  as  a  forum  to  discuss  policy  issues 
in  dispute. 

If  you  have  any  questions  regarding 
the  establishment  of  the  ISP  AC.  please 
contact  Mary  Ann  Hadyka,  NARA's 
Committee  Management  Officer,  at  (301) 
713-7360  x222. 

Dated:  June  22.  1998. 
John  W.  Carlin. 

Archivist  of  the  United  States. 

(FR  Doc.  98-16979  Filed  6-25-98;  8:45  am) 
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NATIONAL  BIPARTISAN  COMMISSION 
ON  THE  FUTURE  OF  MEDICARE 

Public  FMd  Hearing 

Establishment  of  the  Medicare 
Commission  is  included  in  Chapter  3, 
Section  4021  of  the  Balanced  Budget 
Act  of  1997  Conference  Report.  The 
Medicare  Conunission  is  charged  with 
holding  public  meetings  and  publicizing 
the  date,  time  and  location  in  the 
Federal  Register. 

The  National  Bipartisan  Commission 
on  the  Futvire  of  Medicare  will  hold  a 
public  Reld  hearing  on  Monday,  July  13, 
1998  at  the  Minneapolis  Convention 
Center.  1301  Second  Avenue  South. 
Minneapolis.  Minnesota.  Please  check 
the  Commission's  web  site  for 
additional  information;  http:// 
Medicare.Commission.Cov 

Date  of  hearing:  Monday.  July  13, 
1998.  12:30  PM-3:30  PM. 

Tentative  Agenda:  Members  of  the 
CommissicM)  to  hear  tram  witnesses 
testifying  before  the  Commission. 

If  you  have  any  questions,  please 
contact  the  Bipartisan  Medicare 
Commission,  ph:  202-252-3380. 

I  hereby  authorize  publication  of  the 
Medicare  Commission  meetings  in  the 
Federal  Register. 
luUcHular, 

Office  Manager.  Bipartisan  Medicare 
Commission. 

IFR  Doc.  98-17152  Filed  6-25-98;  8:45  am] 
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NATIONAL  COUNCIL  ON  DtSABtLlTY 
Sunshine  Act  Meeting 

TYPE:  Quarterly  Meeting 

AOBCY:  National  Council  on  Disability 

summary:  This  notice  sets  forth  the 

schedule  and  proposed  agenda  of  the 

forthcoming  quarterly  meeting  of  the 

National  Council  on  Disability.  Notice 

of  this  meeting  is  required  under 

Section  522b(e)(l)  of  the  Government  in 

the  Sunshine  Act,  (P.L.  94-409). 

DATES:  August  3-5,  1998,  8:30  a.m.  to 

5:00  p.m. 

LOCATION:  Sir  Francis  Drake  Hotel,  450 

Powell  Street.  San  Francisco,  California; 

415-392-7755. 

FOR  INFORMATION,  CONTACT:  Mark  S. 

Quigley,  Public  Affairs  Sp>ecialist, 

National  Council  on  Disability.  1331  F 

Street  NW.  Suite  1050,  Washington. 

D.C.  20004-1107.  202-272-2004 

(Voice).  202-272-2074  (TTY).  202-272- 

2022  (Fax). 

AOatCY  MISSION:  The  National  Coimdl 

on  Disability  is  an  independent  federal 


agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability,  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

ACCOMMODATIONS;  Those  needing 
interpreters  or  other  accommodatims 
should  notify  the  National  Council  on 
Disability  prior  to  this  meeting. 

BHVIRONMBn-AL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  sxurounding  area. 

OPOt  MEET1N0:  This  quarterly  meeting  of 
the  National  Coimcil  on  Disability  will 
be  open  to  the  public. 

AGENDA:  The  proposed  agenda  includes: 

Reports  ht)m  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee 

Reports 
Executive  Session 
Youth  Leadership  Development 

Conference  Update 
Unfinished  Business 
New  Business 
Announcements 
Adjoiumment 
Hearing  on  Minority  Issues 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  Naticmal 
Council  on  Disability. 

Signed  in  Washington,  DC,  oa  June  19, 
1998. 

Etiiel  D.  Briggs, 
Executive  Director. 
(FR  Doc.  98-17214  Filed  6-24-98;  10:52  am) 

nUJNQ  OOOE  I 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Panel  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 


Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Panel,  Theater/Musical 
Theater,  Section  A  (Creation  & 
Presentation  Category)  to  the  National 
Council  on  the  Arts  will  be  held  on  July 
27-31, 1998.  The  panel  will  meet  from 
9:30  a.m.  to  6:30  p.m.  on  July  27-29, 
from  10:00  a.m.  to  6:00  p.m.  on  July  30, 
and  from  9:30  a.m.  to  5:30  p.m.  on  July 
31,  in  Room  714  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20506.  A  portion  of 
this  meeting,  from  10:00  a.m.  to  12:00 
p.m.  on  July  30.  will  be  open  to  the 
public  for  a  policy  discussion  on  field 
issues  and  needs,  Leadership  initiatives. 
Millennium  projects,  and  guidelines. 

The  remaining  portions  of  this 
meeting,  from  9:30  a.m.  to  6:30  p.m.  on 
July  27-29,  from  12:00  p.m.  to  6:00  p.m. 
on  July  30.  and  from  9:30  a.m.  to  5:30 
p.m.  on  July  31.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation 
and  recommendation  on  appUcations 
for  financial  assistance  under  the 
National  Foundation  oa  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  informaticm  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14,  1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  f>anels 
which  are  open  to  the  public,  and.  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discreticHi  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility.  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  N.W.. 
Washington.  DC.  20506.  202/682-5532. 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
D.C,  20506.  or  call  202/682-5691. 

Dated:  June  22. 1998. 
Kathy  PI»witz-Wor4«ii, 

Panel  Coordinator,  Panel  Operations. 
Nationa]  Endowment  for  the  Arts. 
[FR  Doc.  98-17092  Filed  6-25-98;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Pane<  in  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  Elementary. 
Secondary  and  Informal  Education  (#59). 

Date  and  Time:  Wednesday,  |uly  15. 1998. 
4:00  p.m.  to  9:00  p.m.  Thursday,  July  16. 
1998.  8:00  a.m.  to  6:00  p.m.,  Friday,  July  17. 
1998,  8:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Room  375.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  R.  Oglesby, 
Program  Director,  Division  of  Elementary. 
Secondary  and  Informal  Education.  National 
Science  Foundation.  Room  885,  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  Tel.  (703) 
306-1616. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Informal 
Science  Education  Program  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature  including 
technical  information,  financial  dau  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  55b(c).  the 
Government  in  the  Sunshine  Act. 

Dated:  June  22. 1996. 
M.  Rebecca  Winkler. 

Committee  Management  Officer 

[FR  Doc  98-1 7061  Filed  6-25 — 98;  8:45  am) 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panet  in  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Research.  Evaluation  and 
Communication  (•1210). 

Date  and  time:  July  16-17. 1998  and  8:30 
a.m.-6:00  p.m.;  July  20-21. 1998  and  8:30 
a.m.-6:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  370,  Arlington.  VA 
22230. 

Type  of  meeting:  Closed. 


Contact  person:  Dr.  Anthony  E.  Kelly. 
Program  Director,  Research,  Evaluation  and 
Communication,  Room  855,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1650. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  the  Research  on 
Education.  Policy  and  Practice  (REPP) 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  ptersonal  information 
concerning  mdividuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  June  22.  1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc  98-1 7062  Filed  6-25-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Sut>missk>n  for  OMB 
Review;  Comment  Request 

AGB4CY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  474,  "Simulation 
Facility  Certification". 

3.  The  form  number  if  applicable: 
NRC  Form  474. 

4.  How  often  the  collection  is 
required:  One-time  requirement  for 
initial  certification  and  quadrennial 
thereafter. 

5.  Who  will  be  required  or  asked  to 
report:  All  power  reactor  licensees  and 
applicants  for  an  operating  license. 


6.  An  estimate  of  the  number  of 
responses:  20. 

7.  The  estimated  number  of  annual 
respondents:  20. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  2,400. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Licensed  power  facihties 
that  propose  the  use  of  a  simulation 
facility  consisting  solely  of  a  plant- 
referenced  simulator  for  the  conduct  of 
NRC  licensing  operating  tests  are 
required  to  submit  NRC  Form  474. 

The  information  on  the  form  consists 
of  the  results  of  performance  testing 
completed  on  the  subject  simulation 
facility  and  a  schedule  for  the  conduct 
of  performance  tests  for  the  subsequent 
four-year  period.  NRC  uses  this  ^ 

information  to  ascertain  the 
acceptability  of  simulation  faciUties  for 
use  in  the  conduct  of  operating  tests  for 
nuclear  power  plant  operator  and  senior 
operator  candidates  and  to  determine 
whether  to  initiate  a  simulation  facility 
inspection  at  a  specific  site  due  to 
concerns  about  their  suitability  for  use 
in  operating  tests. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  July 
27.  1998. 

Erik  Godwin,  Office  of  Information 
and  Regulatory  Affairs  (3150-0138), 
NEOB-10202.  Office  of  Management 
and  Budget.  Washington.  IX:  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Br«nda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
IFR  Doc.  98-17099  Filed  6-25-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMSSION 

[Docket  Nos.  60-334  and  50-412] 

Duquesne  Light  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Faciiity  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73  issued  to  Duquesne 
Light  Company,  et  al.  (the  licensee)  for 
operation  of  the  Beaver  Valley  Power 
Station.  Unit  Nos.  1  and  2  (BVPS-l  and 
BVPS-2)  located  in  Beaver  County. 
Pennsylvania. 

The  proposed  amendment  would 
revise  the  BVPS-l  and  BVPS-2 
Technical  Specification  (TS)  definition 
of  a  channel  calibration  to  add  two 
sentences  stating  that  (1]  the  calibration 
of  instrument  channels  with  resistance 
temperature  detector  or  thermocouple 
sensors  may  consist  of  an  inplace 
qualitative  assessment  of  sensor 
behavior  and  normal  calibration  of  the 
remaining  adjustable  devices  in  the 
channel  and  (2]  whenever  a  sensing 
element  is  replaced,  the  next  required 
channel  calibration  shall  include  an 
inplace  cross  calibration  that  compares 
the  other  sensing  elements  with  the 
recently  installed  sensing  element.  This 
proposed  change  would  make  the 
BVPS-l  and  BVPS-2  TS  definition  of 
channel  calibration  consistent  with  the 
definition  of  a  channel  calibration 
contained  in  the  NEC's  improved 
Standard  Technical  Specifications  for 
Westinghouse  Plants  (NUREG-1431, 
Revision  1). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 


hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  is  administrative  in 
nature.  It  does  not  involve  any  change  to  the 
configuration  or  method  of  operation  of  any 
plant  equipment  that  is  used  to  mitigate  the 
consequences  of  an  accident  nor  alter  the 
conditions  or  assumptions  in  any  of  the 
Updated  Final  Safety  Analysis  Report 
lUFSAR)  accident  analyses.  The  revised 
definition  would  eliminate  unnecessary  and 
potentially  damaging  removal  of  resistance 
temperature  detector  (RTD)  or  thermocouple 
sensors  in  order  to  perform  calibrations  that 
are  not  technically  possible.  Therefore,  it  can 
be  concluded  that  the  proposed  changes  do 
not  involve  any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  p>ossibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No  new  failure  modes  have  been  defined 
for  any  plant  system  or  component  important 
to  safety  nor  has  any  new  limiting  failure 
been  identified  as  a  result  of  the  proposed 
changes.  There  will  be  no  change  in  the 
requirement  to  assess  the  entire  RTD  or 
thermocouple  channel  behavior  including 
the  sensor,  alarm,  display,  and/or  trip 
function.  Therefore,  it  can  be  concluded  that 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  is  administrative  in 
nature.  Assessment  of  channel  behavior, 
including  sensors,  will  continue  to  be 
required.  The  addition  to  the  Channel 
Calibration  definition  will  provide  greater 
flexibility  in  the  use  of  the  provision  for 
surveillance  testing,  and  will  have  no  adverse 
effect  on  safety.  Also,  the  inplace  qualitative 
assessment  obviates  the  need  to  remove  the 
RTDs  or  thermocouples  from  their  installed 
location,  thereby  eliminating  the  possibility 
of  damaging  them  during  removal.  Therefore, 
it  can  be  concluded  that  the  proposed 
changes  do  not  involve  any  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wiU  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 


duriftg  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecjuently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  amd  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  27,  1998,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  ^e 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  B.  F. 
Jones  Memorial  Library,  663  Franklin 
Avenue,  Aliquippa,  PA  15001.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
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and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Jay 

E.  Silberg,  Esquire,  Shaw,  Pittman,  Potts 
&  Trowbridge,  2300  N  Street.  NW.. 
Washington.  EX]  20037.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  19, 1998,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the  B. 

F.  Jones  Memorial  Library,  663  Franklin 
Avenue.  Aliquippa.  PA  15001. 

Dated  at  Rockville.  Maryland,  this  22ad 
day  of  June  1998. 


For  the  Nuclear  Regulatory  Conunission. 
Donald  S.  Brinkman, 
Senior  Project  Manager.  Project  Directorate 
1-2.  Division  of  Reactor  Projects — I/U.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  98-17096  Filed  6-25-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

pocket  Nos.  50-277  and  50-278] 

PECO  Energy  Company,  (Peach  Bottom 
Atomic  Power  Station,  Units  2  and  3); 
Exemption 

I 

PECO  Energy  Company  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  Nos.  DPR-44  and  DPR-56. 
which  authorize  operation  of  Peach 
Bottom  Atomic  Power  Station  (PBAPS), 
Units  2  and  3.  The  licenses  provide, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  two  boiling- 
water  reactors  at  the  licensee's  site 
located  in  York  County,  Pennsylvania. 

n 

Section  70.24  of  Title  10  of  the  Code 
of  Federal  Regulations,  "Criticality 
Accident  Requirements,"  requires  that 
each  licensee  authorized  to  possess 
special  nuclear  material  (SNM)  shall 
maintain  a  criticality  accident 
monitoring  system  in  each  area  where 
such  material  is  handled,  used,  or 
stored.  Subsections  (a)(1)  and  (a)(2)  of 
10  CFR  70.24  specify  detection  and 
sensitivity  requirements  that  these 
monitors  must  meet.  Subsection  (a)(3)  of 
10  CFR  70.24  requires  licensees  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  SNM  is 
handled,  used,  or  stored  and  provides 
that  (1)  the  procedures  ensure  that  all 
personnel  withdraw  to  an  area  of  safety 
upon  the  sounding  of  a  criticality 
accident  monitor  alarm,  (2)  the 
procedures  must  include  drills  to 
familiarize  personnel  with  the 
evacuation  plan,  and  (3)  the  procedures 
designate  responsible  individuals  for 
determining  the  cause  of  the  alarm  emd 
placement  of  radiation  survey 
instruments  in  accessible  locations  for 
use  in  such  an  emergency.  Subsection 
(b)(1)  of  10  CFR  70.24  requires  Ucensees 
to  have  a  means  to  identify  quickly 
personnel  who  have  received  a  dose  of 
10  rads  or  more.  Subsection  (b)(2)  of  10 
CFR  70.24  requires  licensees  to 
maintain  personnel  decontamination 
facilities,  to  maintain  arrangements  for  a 
physician  and  other  medical  personnel 
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qualified  to  handle  radiation 
emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  from  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
SNM  used  or  to  be  used  in  the  reactor. 
Paragraph  (d)  of  10  CFR  70.24  states  that 
any  licensee  who  believes  that  there  is 
good  cause  why  he  should  be  granted  an 
exemption  from  all  or  part  of  10  CFR 
70.24  may  apply  to  the  Commission  for 
such  an  exemption  and  shall  specify  the 
reasons  for  the  relief  requested. 
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The  SNM  that  could  be  assembled 
into  a  critical  mass  at  PBAPS.  Units  2 
and  3,  is  in  the  form  of  nuclear  fuel;  the 
quantity  of  SNM  other  than  fuel  that  is 
stored  cm  site  in  any  given  location  is 
small  enough  to  preclude  achieving  a 
critical  mass.  The  Commission's 
technical  staff  has  evaluated  the 
possibility  of  an  inadvertent  criticality 
of  the  nuclear  fuel  at  PBAPS.  Units  2 
and  3,  and  has  determined  that  it  is 
extremely  unlikely  for  such  an  accident 
to  occur  if  the  licensee  meets  the 
following  seven  criteria: 

1.  Only  three  new  fuel  assemblies  are 
allowed  out  of  a  shipping  cask  or 
storage  rack  at  one  time. 

2.  The  k-effective  does  not  exceed 
0.95.  at  a  95%  probability.  95% 
confidence  level  in  the  event  that  the 
fresh  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

3.  If  optimum  moderation  occurs  at 
low  moderator  density,  then  the  k- 
effective  does  not  exceed  0.98.  at  a  95% 
probability,  95%  confidence  level  in  the 
event  that  the  fresh  fuel  storage  racks 
are  filled  with  fuel  of  the  maximum 
permissible  U-235  enrichment  and 
flooded  with  a  moderator  at  the  density 
corresponding  to  optimum  moderation. 

4.  Tne  k-efiective  does  not  exceed 
0.95.  at  a  95%  probability.  95% 
confidence  level  in  the  event  that  the 
spent  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

5.  The  quantity  of  forms  of  special 
nuclear  material,  other  than  nuclear 
fuel,  that  are  stored  on  site  in  any  given 
area  is  less  than  the  quantity  necessary 
for  a  critical  mass. 

6.  Radiation  monitors,  as  required  by 
General  Design  Criterion  63.  are 
provided  in  fuel  storage  and  handling 
areas  to  detect  excessive  radiation  levels 
and  to  initiate  appropriate  safety 
actions. 


7.  The  maximum  nominal  U-235 
enrichment  is  limited  to  5.0  weight 
percent. 

By  letter  dated  March  18, 1998.  the 
licensee  requested  an  exemption  from 
10  CFR  70.24. 

In  this  request  the  licensee  addressed 
the  seven  criteria  given  above.  The 
Commission's  technical  staff  has 
reviewed  the  licensee's  submittal  and 
has  determined  that  PBAPS,  Units  2  and 
3,  meet  the  applicable  criteria.  Criteria 
2  and  3  are  not  appUcable  to  PBAPS, 
Units  2  and  3.  since  Technical 
Specification  Section  4.3.1.2  specifically 
states,  "The  new  fuel  storage  racks  shall 
not  be  used  for  fuel  storage.  The  new 
fuel  shall  be  stored  in  the  spent  fuel 
storage  racks."  The  reference  to  General 
Design  Criterion  (GDC)  63  was  initially 
incorporated  to  ensure  that  Ucensees 
receiving  an  exemption  to  10  CFR  70.24 
would  not  erroneously  view  the 
exemption  as  the  basis  for  removing 
from  the  spent  fuel  pool  area  radiation 
monitors  that  were  meeting  other 
monitoring  requirements,  such  as  those 
contained  in  GDC  63.  However, 
Criterion  63  is  not  applicable  to  PBAPS 
because  the  units  were  evaluated  against 
the  draft  GDCs  current  when  PBAPS 
was  licensed  rather  than  the  current 
GDCs  proposed  in  July  1967.  Thus,  even 
though  PBAPS  is  not  required  to  meet 
GDC  63,  the  staff  has  determined  that  it 
is  extremely  unUkely  for  an  inadvertent 
criticahty  to  occur  in  SNM  handling  and 
storage  areas  at  PBAPS,  Units  2  and  3. 
Additionally,  PBAPS,  Units  2  and  3, 
have  area  radiation  monitors  (ARMs) 
that  meet  the  requirements  of  10  CFR 
70.24(a)2,  and  function  as  a  monitoring 
system  capable  of  detecting  criticaUty  in 
the  only  area  (the  refuel  floor)  where 
accidental  criticality  is  possible. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticahty  were  to  occur 
during  the  handling  of  SNM,  personnel 
would  be  alerted  to  that  fact  and  would 
take  appropriate  action.  The  staff  has 
determined  that  it  is  extremely  unlikely 
that  such  an  accident  could  occur.  The 
low  probability  of  an  inadvertent 
criticality  constitutes  good  cause  for 
granting  an  exemption  from  the 
requirements  of  10  CFR  70.24(a). 

IV. 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  pubhc  interest.  Therefore,  the 
Commission  hereby  grants  PECO  Energy 
Company,  an  exemption  from  the 
requirements  of  10  CFR  70.24(a)  for 


Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  wall  have  no 
significant  impact  on  the  environment 
(63  FR  33735). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Collins, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  98-17095  Filed  6-25-98;  8:45  am) 
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P«UCLEAR  REGULATORY 

commssKm 

[Doctot  No.  50-346] 

Toledo  Edison  Company,  et  ai.;  pavi»- 
Besse  Nuclear  Power  Station,  Unit  1); 
Confirmatory  Order  Modifying  License, 
Effective  Immediately 

I 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company  (the 
Licensees)  are  the  holders  of  FaciUty 
Operating  License  No.  NPF-3,  which 
authorizes  operation  of  the  Davls-Besse 
Nuclear  Power  Station,  Unit  1.  located 
in  Ottawa  County.  Ohio. 

n 

The  staff  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  has  been 
concerned  that  Thermo-Lag  330-1  fire 
barrier  systems  installed  by  licensees 
may  not  provide  the  level  of  fire 
endurance  intended  and  that  hcensees 
using  Thermo-Lag  330-1  fire  barriers 
may  not  be  meeting  regulatory 
requirements.  During  the  1992  to  1994 
timeframe,  the  NRC  staff  issued  Generic 
Letter  (GL)  92-08,  "Thermo-Lag  330-1 
Fire  Barriers,"  and  subsequent  requests 
for  additional  information  that  asked 
licensees  to  submit  plans  and  schedules 
for  resolving  the  Thermo-Lag  issue.  The 
NRC  staff  has  obtained  and  reviewed  tdl 
such  corrective  plans  and  schedules. 
The  staff  is  concerned  that  some 
licensees  may  not  be  making  adequate 
progress  toward  resolving  the  plant- 
specific  issues,  and  that  some 
implementation  schedules  may  be  either 
too  tenuous  or  too  protracted.  For 
example,  several  licensees  informed  the 
NRC  staff  that  their  completion  dates 
had  slipped  by  6  months  to  as  much  as 
3  years.  The  NRC  staff  has  met  with 
licensees  of  plants  that  have  completion 
action  scheduled  beyond  1997  to 
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discuss  the  progress  of  the  licensees' 
corrective  actions  and  the  extent  of 
licensee  management  attention 
regarding  completion  of  Therrao-Lag 
corrective  actions.  In  addition,  the  NRC 
staff  discussed  with  licensees  the 
possibility  of  accelerating  their 
completion  schedules. 

The  NRC  staff  met  with  the  Licensees 
for  Davis-Besse  on  April  3. 1997.  At  this 
meeting,  the  NRC  staff  reviewed  the 
schedule  of  Thermo-Lag  corrective 
actions  described  in  the  Licensees' 
submittals  to  the  NRC  dated  February 
20,  April  24,  June  26,  and  November  5, 
1996.  as  documented  in  the  NRC 
meeting  summary  dated  April  16,  1997. 
On  the  basis  of  the  information 
submitted  by  the  Licensees  (including 
an  additional  letter  dated  September  10, 
1997).  the  NRC  staff  has  concluded  that 
the  schedules  presented  are  reasonable. 
This  conclusion  is  based  on  (1)  the 
amount  of  installed  Thermo-Lag;  (2)  the 
complexity  of  the  plant-specific  fire 
barrier  configurations  and  issues;  and 
(3)  the  need  to  perform  certain  plant 
modifications  during  outages  as 
opposed  to  those  that  can  be  performed 
while  the  plant  is  at  power.  In  order  to 
remove  compensatory  measures  such  as 
fire  watches,  it  has  been  determined  that 
resolution  of  the  Thermo-Lag  corrective 
actions  by  the  Licensees  must  be 
completed  in  accordance  with  their 
current  schedule.  By  letter  dated  May  4, 
1998.  the  NRC  staff  notified  the 
Licensees  of  its  plan  to  incorporate  their 
schedule  commitment  into  a 
requirement  by  issuance  of  an  order  and 
requested  consent  from  the  Licensees. 
By  letter  dated  June  11.  1998.  the 
Licensees  provided  their  consent  to 
issuance  of  a  Confirmatory  Order. 

ni 

The  Licensees'  commitment  as  set 
forth  in  their  letter  of  June  11, 1998,  is 
acceptable  and  is  necessary  for  the  NRC 
to  conclude  that  public  health  and 
safety  are  reasonably  assured.  To 
preclude  any  schedule  delay  and  to 
ensure  public  health  and  safety,  the 
NRC  staff  has  determined  that  the 
Licensees'  commitment  in  their  June  11, 
1998.  letter  be  confirmed  by  this  Order. 
The  Licensees  have  agreed  to  this 
action.  On  this  basis,  and  the  Licensees' 
consent,  this  Order  is  immediately 
effective  upon  issuance. 

IV. 

Accordingly,  pursuant  to  sections 
103.  161b.  161i.  1610. 182,  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50,  it  is  hereby  ordered,  effective 
immediately,  that 


The  Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company  (the  licensees) 
shall  complete  final  implementation  of 
Thermo-Lag  330-1  fire  barrier  corrective 
actions  at  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  by  December  31,  1998, 
as  described  in  the  licensees'  submittals  to 
the  NRC  dated  February  20. 1996,  April  24, 
1996,  June  26, 1996,  November  5, 1996,  and 
September  10, 1997,  and  as  presented  at  the 
licensees'  meeting  with  the  NRC  staff  on 
April  3, 1997,  as  documented  in  the  NRC 
meeting  summary  dated  April  16, 1997. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  may  relax  or 
rescind,  in  writing,  any  provisions  of 
this  Confirmatory  Order  upon  a  showing 
by  the  Licensees  of  good  cause. 


Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensees,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555-0001.  and  must 
include  a  statement  of  good  cause  for 
the  extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nucleeu  Regulatory  Commission, 
Attention:  Rulemakings  and 
Adjudications  Staff,  Washington.  D.C. 
20555-0001.  Copies  of  the  hearing 
request  shall  also  be  sent  to  the  Director. 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001,  to  the 
Deputy  Assistant  General  Counsel  for 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  III. 
801  Warrenville  Road.  Lisle.  Illinois 
60532-4351,  and  to  the  Licensees.  If 
such  a  person  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his/her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  criteria  set  forth  in  10  CFR 
2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Confirmatory 
Order  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 


hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  at  Rockville.  Maryland  this  22nd  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
(PR  Doc.  98-17098  Filed  6-25-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  40-8502] 

Cogema  Mining,  inc.;  Environmental 
Statements;  Availability,  etc 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  Finding  of  No  Significant 

Impact  and  Notice  of  Opportunity  for 

Hearing. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  renew 
NRC  Source  Material  License  SUA-1341 
to  authorize  the  licensee,  COGEMA 
Mining,  Inc.  (COGEMA),  to  continue  the 
commercial  operation  of  its  in-situ  leach 
(ISL)  uranium  mines  and  processing 
facilities,  located  in  Campbell  and 
Johnson  Counties,  Wyoming.  This 
license  currently  authorizes  COGEMA 
to  receive,  acquire,  possess,  and  transfer 
uranium  at  its  Irigaray  and  Christensen 
Ranch  Facilities,  which  are  located 
approximately  10  miles  northeast  of 
Sussex.  Wyoming,  and  30  miles  north- 
northeast  of  Midwest,  Wyoming, 
respectively.  An  Environmental 
Assessment  (EA)  was  performed  by  the 
NRC  staff  in  support  of  its  review  of 
COGEMA 's  license  renewal  request,  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  Lambert,  Uranium  Recovery 
Branch,  Mail  Stop  TWFN  7-J9,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301/ 
415-6710.  E-mail:  JAL@NRC.GOV 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Irigaray  Project  was  licensed  for 
commercial  operation  in  August  1978, 
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under  ownership  of  Westinghouse 
Electric  Corporation.  In  1982,  operations 
ceased  at  the  Irigaray  plant  and 
wellBelds.  and  the  facility  was  placed 
on  standby  status  pending 
improvements  in  the  uranium  market. 
In  June  1987,  Malapai  Resources 
Company  (MRC)  purchased  the  Irigaray 
site  from  Westinghouse  and  resumed 
operations.  In  1988,  MRC  was  granted 
an  amendment  to  the  SUA-1341 
Irigaray  license  to  include  the 
Christensen  Ranch  satellite  ion 
exchange  (IX)  plant  and  associated  mine 
units  (MUs).  The  Irigaray  site  was  then 
upgraded  to  include  facilities  for 
processing  IX  resin  from  Christensen 
Ranch.  In  April  1993,  following  other 
ownership  changes,  COGEMA  acquired 
ownership  of  the  Irigaray  and 
Christensen  Ranch  Uranium  Projects. 
Since  then  operations  have  continued 
under  COGEMA  management. 

At  the  Irigaray  and  Cnristensen  Ranch 
facilities,  the  ISL  mining  method 
involves:  (1)  the  injection  of  native 
groundwater,  with  added  sodium 
carbonate/bicarbonate  and  oxygen  or 
hydrogen  peroxide,  into  a  uranium- 
bearing  orebody  through  injection  wells; 
(2)  the  chemical  mobiUzation  of  the 
uranium  through  oxidation  and  then 
complexation  with  the  carbonate 
species;  and  (3)  the  extraction  of  the 
uranium-bearing  solution  from  the 
subsurface  through  a  pattern  of 
pumping  wells.  The  uranium  is 
separated  from  the  leach  solution  by 
conventional  ion  exchange  (IX)  methods 
in  the  processing  facilities.  The 
resulting  uranium-poor  solution  is 
recharged  with  carbonate  and  oxygen 
and  returned  to  the  mining  zone  for 
additional  uranium  recovery.  This  cycle 
continues  until  the  ore  zone  is  depleted 
or  recovery  of  the  uranium  is  no  longer 
economically  feasible. 

Once  saturated  with  uranium,  the 
resin  in  the  IX  columns  is  stripped  of 
the  uranium  through  an  elution  process. 
The  recovered  uranium  solution  is 
processed  further  by  using  ammonia  or 
hydrogen  jjeroxide  to  precipitate  the 
uranium  into  a  slurry.  The  resulting 
slurry  is  thickened  by  gravity  settling, 
and  then  washed  and  de-watered  in  a 
filter  press  to  about  50  percent  solids. 
The  filter  press  solids  (cake)  are  then 
dried  in  a  natural  gas  vacuum  dryer,  to 
produce  uranium  oxide,  which  is 
commonly  known  as  "yellowcake."  The 
dried  yellowcake  is  packaged  in  steel 
drums  for  storage  and  eventual 
shipment  to  a  fuel  processing  facility. 

The  Irigaray  processing  plant  has  the 
capability  to  perform  all  of  the 
previously  described  processing  steps. 
However,  the  Christensen  Ranch  plant 
does  not  contain  the  uranium  elution 


circuit  for  removing  and  concentrating 
the  uranium  from  the  IX  resin.  For  this 
reason,  resi;i  from  the  Christensen 
Ranch  processing  plant  is  transferred 
via  truck  to  the  frigaray  facility  for 
elution  and  concentration  into 
yellowcake.  The  eluted  resin  is  then 
returned  to  the  Christensen  Ranch  plant 
for  reuse. 

All  wellfields  at  the  Irigaray  site  are 
in  the  restoration  phase.  Previous 
operations  at  Christensen  Ranch  have 
included  production  from  Mine  Units 
(MU)  2,  3,  4,  5,  and  6.  with  MU  3  in  the 
groundwater  restoration  phase. 
Remaining  reserves  on  the  entire 
Irigaray  property  controlled  by 
COGEMA  total  approximately  seven 
million  pounds.  Reserves  remaining  on 
the  Christensen  Ranch  property  total 
approximately  13  million  pounds  in  the 
current,  low-value  uranium  market. 

The  proposed  action  is  to  renew 
Source  Material  License  SUA-1341  to 
authorize  the  continued  commercial 
operation  of  the  Irigaray  and 
Christensen  Ranch  facilities.  In  its 
renewal  application,  COGEMA  has 
proposed  many  changes  to  the 
operations  and  f>rocedures  at  the 
facilities.  One  of  the  major  changes 
proposed  by  COGEMA  is  to  combine  the 
mine  and  development  plans  for 
Irigaray  and  Christensen  Ranch  into  one 
plan.  In  addition,  the  renewed  license 
would  authorize  the  facilities  to  be 
operated  such  that  the  annual  average 
yellowcake  production  does  not  exceed 
1,133,980  kg  (2,500,000  pounds)  of 
U308  annually.  The  EA  discusses  the 
environmental  aspects  of  the  COGEMA 
proposal.  Additional  information 
concerning  the  safety  aspects  of  the 
proposed  renewal  will  be  contained  in 
the  safety  evaluation  report  (SER)  that 
will  accompany  the  hcense  renewal 
action. 

The  Environmental  Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  continued  operation  of  the 
COGEMA  ISL  facility,  in  accordance 
with  10  CFR  Part  51,  Licensing  and 
Regulatory  Policy  Procedures  for 
Environmental  Protection.  In 
conducting  its  appraisal,  the  NRC  staff 
considered  the  following  information: 
(1)  COGEMA's  license  renewal 
application,  as  amended;  (2)  previous 
environmental  evaluations  of  the 
COGEMA  facility;  (3)  COGEMA's 
license  amendment  requests  submitted 
subsequent  to  its  renewal  application, 
and  NRC  staff  approvals  of  these 
requests;  (4)  data  contained  in  required 
semiaimual  environmental  monitoring 
reports;  (5)  results  of  NRC  staff  site 
visits  and  inspections  of  the  COGEMA 


facility;  and  (6)  consultations  with  the 
U.S.  Fish  and  Wildlife  Service,  the  State 
of  Wyoming  Department  of 
Enviroiunental  Quality,  and  the  State 
Historic  Preservation  Officer  for  the 
State  of  Wyoming.  The  results  of  the 
staffs  appraisal  are  documented  in  the 
EA. 

Environmental  Assessment  Conclusions 

The  NRC  staff  has  re-examined  actual 
and  potential  environmental  impacts 
associated  with  continued  operation  of 
the  Irigaray  and  Christensen  Ranch 
facilities,  and  has  determined  that 
renewal  of  Source  Material  License 
SUA-1341  will:  (1)  be  consistent  with 
requirements  of  10  CFR  Part  40;  (2)  not 
be  inimical  to  the  public  health  and 
safety;  and  (3)  not  have  long-term 
detrimental  impacts  on  the 
environment.  The  following  statements 
support  the  FONSI  and  summarize  the 
conclusions  resulting  from  the  staffs 
environmental  assessment: 

1 .  The  proposed  groundwater 
monitoring  program  is  sufficient  to 
detect  excursions  (vertical  or  horizontal) 
of  mining  solutions.  Furthermore, 
aquifer  testing  and  the  previous  history 
of  operations  indicate  that  the 
production  zone  is  adequately  confined, 
thereby  assuring  hydrologic  control  of 
mining  solutions; 

2.  Liquid  process  wastes  will  be 
disposed  in  accordance  with  approved 
waste  disposal  options.  Monitoring 
programs  are  in  place  to  ensure 
appropriate  operation  of  the  deep 
disposal  well  and  to  detect  potential 
leakage  from  the  solar  evaporation 
ponds; 

3.  An  acceptable  enviromnental  and 
effluent  monitoring  program  is  in  place 
to  monitor  effluent  releases  and  to 
detect  if  applicable  regulatory  Umits  are 
exceeded.  Radiological  effluents  from 
facihty  operations  have  been  and  are 
expected  to  continue  to  remain  below 
the  regulatory  limits; 

4.  All  radioactive  wastes  generated  by 
facility  operations  will  be  disposed 
offsite  at  a  Ucensed  byproduct  disposal 
site; 

5.  Groundwater  impacted  by  mining 
operations  will  be  restored  to  baseline 
conditions  on  a  mine-unit  average,  as  a 
primary  goal.  If  baseline  conditions 
cannot  be  reasonably  achieved,  the  R&D 
operations  have  demonstrated  that  the 
groundwater  can  be  restored  to 
applicable  class-of-use  standards;  and 

6.  Because  the  staff  has  determined 
that  there  will  be  no  significant  impacts 
associated  with  approval  of  the  license 
renewal,  there  can  be  no 
disproportionally  high  and  adverse 
effects  or  impacts  on  minority  and  low- 
income  populations.  Consequently, 
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further  evaluation  of  Environmental 
Justice  concerns,  as  outlined  in 
Executive  Order  12898  and  NRC's  Office 
of  Nuclear  Material  Safety  and 
Safeguards  Policy  and  Procedures  Letter 
1-50,  Revision  1,  is  not  warranted. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  renew  NRC 
Source  Material  License  SUA-1341,  for 
continued  operation  of  the  Irigaray  and 
Christensen  Ranch  ISL  facilities,  as 
requested  by  COGEMA.  Therefore,  the 
principal  ahematives  available  to  NRC 

are  to: 

(1)  Renew  the  license  as  requested  by 
the  licensee,  with  conditions  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

(2)  Renew  the  license,  with  conditions 
considered  necessary  or  appropriate  to 
protect  public  health  and  safety  and  the 
environment,  but  not  allow  CCKJEMA  to 
expand  its  operations  beyond  those 
previously  approved;  or 

(3)  Deny  renewal  of  the  license. 
Based  on  its  review,  the  NRC  staff  has 

concluded  that  the  enviroiunental 
impacts  associated  with  the  proposed 
action  do  not  warrant  either  the  limiting 
of  COGEMA's  future  operations  or  the 
denial  of  the  license  renewal. 
Additionally,  in  the  SER  prepared  for 
this  action,  the  staff  has  reviewed  the 
licensee's  proposed  action  with  respect 
to  the  criteria  for  license  issuance 
specified  in  10  CFR  Part  40,  Section 
40.32,  and  has  no  basis  for  denial  of  the 
proposed  action.  Therefore,  the  staff 
considers  that  Alternative  1  is  the 
appropriate  alternative  for  selection. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA  for 
the  proposed  renewal  of  NRC  Source 
Material  License  SUA-1341.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  the  environmental 
impacts  that  may  result  from  the 
proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  Environmental  Assessment  and 
other  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Document  Room,  in  the  Gelman 
Building  (lower  level).  2120  L  Street 
NW.  Washington.  DC  20555. 

Notice  of  Opportunity  for  Hearing 

The  Conunission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operators  Licensing 


Proceedings."  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  prders  in 
10  CFR  Part  2.  Pursuant  to  §  2.1205(a). 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c).  a  request  for  a  hearing 
must  be  filed  within  thirty  (30)  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  The  request  for 
a  hearing  must  be  filed  with  the  Office 
of  the  Secretary  either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852.  between  7:30  a.m.  and  4:15  p.m.. 
Federal  workdays;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant,  COGEMA  Mining. 
Inc..  935  Pendell  Boulevard..  P.O.  Box 
730.  Mills,  WY  82644; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations.  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  MD  20852.  between 
7:30  a.m.  and  4:15  p.m.,  Federal 
workdays;  or 

(3)  By  mail  addressed  to  the  Executive 
Director  for  Operations,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
IX:  20555. 

In  addition  to  meeting  other 

applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 

detail: 

(1)  The  interest  of  the  requestor  in  the 

proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  request  that  is  granted 
will  be  held  in  accordance  with  the 
Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  Part  2.  Subpart 
L. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  )une  1998. 


For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Giilen. 

Assistant  Chief.  Uranium  Recovery  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  98-16913  Filed  6-25-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-259.50-260  and  50-296] 

Tennessee  Valley  Authority;  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
33,  DPR-52  and  DPR-68  issued  to  the 
Tennessee  Valley  Authority  (TVA  or  the 
licensee)  for  operation  of  the  Browns 
Ferry  Nuclear  Plant  (BFN).  Units  1,  2 
and  3.  located  in  Limestone  County. 
Alabama. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  dated  September 
6,  1996  as  supplemented  June  6  and 
December  11.  1996;  April  11.  May  1. 
August  14,  October  15.  November  5  and 
14.  December  3.  4.  15.  22.  23.  29.  and 
30.  1997;  January  23,  March  12  and  13. 
April  16.  20,  and  28.  May  7. 14.  19  and 
27,  June  5  and  10. 1998.  The  proposed 
amendments  will  replace  the  current 
BFN  Units  1,  2  and  3  Technical 
Specifications  (CTS)  in  their  entirety 
with  Improved  Technical  Sp)ecifications 
(ITS)  based  on  Revision  1  to  NUREG- 
1433.  "Standard  Technical 
Specifications  General  Electric  Plants 
BWR/4."  dated  April  1995. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  TS. 
The  Commission's  "NRC  Interim  Policy 
Statement  on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors."  (52  FR  3788,  February  6. 
1987).  and  later  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors."  (58  FR  39132.  July  22. 
1993),  formalized  this  need.  To  facilitate 
the  development  of  individual 
improved  'TS,  each  reactor  vendor 
owners  group  (OG)  and  the  NRC  staff 
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developed  standard  TS  (STS).  For 
General  Electric  plants,  the  STS  are 
published  as  NUREG-1433,  and  this 
document  was  the  basis  for  the  new 
BFN  Units  1,  2  and  3  TS.  The  NRC 
Committee  to  Review  Generic 
Requirements  reviewed  the  STS  and 
made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  to  the  STS  by  operating 
plants. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1433  and  on  guidance 
provided  in  the  Final  Policy  Statement. 
Its  objective  is  to  completely  rewrite, 
reformat,  and  streamline  the  existing 
TS.  Emphasis  is  placed  on  human 
factors  principles  to  improve  clarity  and 
understanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1433,  portions  of 
the  existing  TS  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  with  the  OG. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Non-tecnnical  (administrative) 
changes,  which  were  intended  to  make 
the  ITS  easier  to  use  for  plant  operations 
personnel.  They  are  purely  editorial  in 
nature  or  involve  the  movement  or 
reformatting  of  requirements  without 
affecting  technical  content.  Every 
section  of  the  BFN  Unit  Nos.  1,  2  and 

3  TS  has  undergone  these  types  of 
changes.  In  order  to  ensure  consistency, 
the  NRC  staff  and  the  licensee  have  used 
NUREG-1433  as  guidange  to  reformat 
and  make  other  administrative  changes. 

2.  Relocation  of  requirements,  which 
include  items  that  were  in  the  existing 
BFN  Units  1,  2  and  3  TS.  The  TS  that 
are  being  relocated  to  licensee- 
controlled  documents  are  not  required 
to  be  in  the  TS  under  10  CFR  50.36  and 
do  not  meet  any  of  the  four  criteria  in 
the  Commission's  Final  Policy 
Statement  for  inclusion  in  the  TS.  They 
are  not  needed  to  obviate  the  possibility 
that  an  abnormal  situation  or  event  will 
give  rise  to  an  immediate  threat  to  the 
pubhc  health  and  safety.  The  NRC  staff 
has  concluded  that  appropriate  controls 
have  been  established  for  all  of  the 
current  specifications,  infcfhnation,  and 
requirements  that  are  being  moved  to 
licensee-controlled  documents.  In 
general,  the  proposed  relocation  of 
items  in  the  BFN  Units  1,  2  and  3  TS 

to  the  Final  Safety  Analysis  Report 
(FSAR),  appropriate  plant-specific 


programs,  procedures  and  ITS  Bases 
follows  the  guidance  of  the  General 
Electric  STS  (NUREG-1433).  Once  these 
items  have  been  relocated  by  removing 
them  from  the  TS  to  licensee-controlled 
documents,  the  licensee  may  revise 
them  under  the  provisions  of  10  CFR 
50.59  or  other  NRC  staff-approved 
control  mechanisms,  which  provide 
appropriate  procedural  means  to  control 
changes. 

3.  More  restrictive  requirements, 
which  consist  of  proposed  BFN  Units  1, 
2  and  3  ITS  items  that  are  either  more 
conservative  than  corresponding 
requirements  in  the  existing  BFN  Units 
1,  2  and  3  TS,  or  are  additional 
restrictions  that  are  not  in  the  existing 
BFN  Units  1,  2  and  3  TS  but  are 
contained  in  NUREG-1433.  Examples  of 
more  restrictive  requirements  include: 
placing  a  Limiting  Condition  of 
Operation  on  plant  equipment  that  is 
not  required  by  the  present  TS  to  be 
operable;  more  restrictive  requirements 
to  restore  inoperable  equipment;  and 
more  restrictive  surveillance 
requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  BFN  Units 
1,  2  and  3  TS  that  provide  little  or  no 
safety  benefit  and  place  unnecessary 
burdens  on  the  licensee.  These 
relaxations  were  the  result  of  generic 
NRC  actions  or  other  analyses.  They 
have  been  justified  on  a  case-by-case 
basis  for  BFN  Units  1,  2  and  3  as  will 
be  described  in  the  stafTs  Safety 
Evaluation  (SE)  to  be  issued  with  the 
license  amendment,  which  will  be 
noticed  in  the  Federal  Register. 

In  addition  to  the  changes  described 
above,  the  licensee  proposed  certain 
changes  to  the  existing  TS  that  deviated 
from  the  STS  in  NUREG-1433.  These 
additional  proposed  changes  are 
described  in  the  licensee's  application 
and  in  the  staffs  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
(61  FR  55026,  63  FR  29763,  and  63  FR 
32252).  Where  these  changes  represent 
a  change  to  the  current  licensing  basis 
for  BFN  Units  1,  2  and  3,  they  have  been 
justified  on  a  case-by-case  basis  and  the 
environmental  impacts  of  these  changes 
will  be  addressed  in  the  staffs  SE  to  be 
issued  with  the  license  amendment. 

Environmental  Impacts  of  the  Proposed 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  TS 
conversion  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  would  not 


affect  facility  radiation  levels  or  facility 
radiological  effluents. 

Changes  that  are  administrative  in 
nature  have  been  found  to  have  no  effect 
on  the  technical  content  of  the  TS,  and 
are  acceptable.  The  increased  clarity 
and  understanding  these  changes  bring 
to  the  TS  are  expected  to  improve  the 
operator's  control  of  the  plant  in  normal 
and  accident  Conditions. 

Relocation  of  requirements  to 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  bv  the  licensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  ensures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1433  and  the 
Final  Policy  Statement,  and,  therefore, 
are  acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable  and  are  likely  to  enhance  the 
safety  of  plant  operations. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  uimecessary  burdens 
on  the  Ucensee,  their  removal  from  the 
TS  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  found  to 
be  acceptable  for  BFN  Units  1,  2  and  3. 
Generic  relaxations  contained  in 
NUREG-1433  as  well  as  proposed 
deviations  from  NUREG-1433  have  also 
been  reviewed  by  the  NRC  staff  and 
have  been  found  to  be  acceptable. 

In  summary,  the  proposed  revisions  to 
the  TS  were  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  so  that  the 
health  and  safety  of  the  pubUc  will  be 
adequately  protected. 

These  TS  changes  wrill  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
nonradiological  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 


34946 


Federal  Register/ Vol.  63.  No.  123 /Friday.  June  26.  1998 /Notices 


Alternatives. to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
amendments,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated.  The  principal 
alternative  to  this  action  would  be  to 
deny  the  request  for  the  amendment. 
Such  action  would  not  reduce  the 
environmental  impacts  of  plant 
operations. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Envirormiental  Statement 
related  to  the  operation  of  the  BFN 
Units  1.  2  and  3  Electric  Generating 
Plants. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy, 
on  June  18, 1998,  the  staff  consulted 
with  the  State  official.  Mr.  David  Walter, 
of  the  Department  of  Environment  and 
Natural  Resources,  Division  of  Radiation 
Protection.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  September  6,  1996 
as  supplemented  June  6.  and  December 
11.  1996;  April  11,  May  1.  August  14, 
October  15,  November  5  and  14. 
December  3.  4. 15,  22,  23.  29.  and  30. 
1997;  January  23.  March  12  and  13. 
April  16.  20,  and  28.  May  7.  14,  W  and 
27,  and  Jime  5  and  10, 1998,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Athens  Public  Library,  405  E.  South 
Street,  Athens.  Alabama. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon, 

Director.  Project  Directorate  U-3,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  98-17097  Filed  &-25-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

The  Role  of  Industry  Stakeholder 
Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  objective  of  the  meeting 
is  to  obtain  stakeholder  insights  into 
potential  approaches  or  options  the  NRC 
could  implement  to  more  efficiently  and 
effectively  utilize  consensus  standards, 
industry  initiatives  that  would  be 
substitutes  for  regulatory  action,  and 
improvements  to  the  regulatory 
framework.  Plenary  and  breakout 
sessions  will  be  held.  Concurrent 
breakout  sessions  will  provide  a  forum 
for  discussion  and  feedback  on  (Ij 
Consensus  Codes  and  Standards 
Development  and  Endorsement/Use,  (2) 
Industry  Initiatives  as  Substitutes  for 
Regulatory  Action,  and  (3) 
Improvements  to  the  Regtilatory 
Framework. 

DATES:  Pre-registration  will  be  August 
31,  1998.  The  stakeholder  meeting  will 
be  held  on  September  1, 1998. 
ADDRESSES:  The  stakeholder  meeting 
will  be  held  at  the  Hyatt  Regency 
O'Hare  Hotel,  9300  West  Bryn  Mawr 
Avenue,  Rosemont,  Illinois,  60018. 
Telephone:  (847J  696-1234.  Facsimile: 
(847)  698-1039.  (Refer  to  NRC  Meeting 
for  special  conference  rate.) 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  contact:  Thcxnas 
N.  Cerovski.  USNRC.  Telephone:  (301) 
415-8099;  FAX:  (301)  415-5151; 
Internet:  tnc®rux:.gov. 

Participation 

This  conference  is  open  to  the  general 
public;  however,  advance  registration  by 
August  1,  1998  is  recommended.  To 
register,  contact:  Thomas  N.  Cerovski. 
USNRC,  Telephone:  (301)  415-8099; 
Facsimile:  (301)  415-5151;  Internet: 
tnc@nrc.gov. 

Program 

Following  is  the  preliminary  program 
for  the  meeting: 

August  31,  1998 

Pre-Registration  5:00  p.m.-8:00  p.m. 

September  1, 1998 

Registration— 7:00  a.m.-8:00  am. 
Plenary  Session — Opening  and 

Welcome — 8:00  a.m.-9:00  a.m. 
Morning  Breakout  Sessions  (I,  U,  and 

III)— 9:00  a.m.-ll:30  a.m. 
Lunch — 11:30  a.m.-l:00  p.m. 
Afternoon  Breakout  Sessions  (I,  II,  and 

HI) — 1:00  p.m.-4:00  p.m. 


Plenary  Session — Closing  and 
Summary — 4:00  p.m.-5:00  p.m. 

The  agenda  for  each  breakout  session 
is  as  follows: 

Breakout  Session  I:  Codes  and 
Standards  Development  and 
Endorsement/Use 

Oj)en  discussion  is  invited  on  the 
following  topics; 

(1)  Actions  the  NRC  is  taking  to 
implement  PL  104-113,  "National 
Technology  Transfer  and  Advancement 
Act  of  1995."  March  7,  1996,  (2)  Options 
for  NRC  participation  in  the 
development  of  consensus  codes  and 
standards  organizations, 

(3)  Whether  the  NRC  should  make 
greater  use  of  available  codes  and 
standards  in  its  regulations  and 
reculatory  guides, 

(4)  Options  for  endorsement/use  of 
codes  and  standards,  including 
potential  changes  regarding 
requirements  for  licensees  to  upgrade 
every  120-months  to  the  latest  ASME 
Code  edition  and  addenda  incorporated 
by  reference  in  §  50.55a, 

(5)  Options  for  a  process  to  interact 
with  standards  development 
organizations  to  discuss  potential  needs 
for  new  codes,  stsmdeirds,  and  gmdes 
and  recommendations  for  areas  of 
emphasis, 

(6)  Impediments  to  the  adoption  of 
updated  codes  and  standards. 

Breakout  Session  II:  Industry  Initiatives 
as  Substitutes  for  Regulatory  Action 

Open  discussion  is  invited  on  the 
proposed  NRC  review  process  of 
industry  initiatives  as  substitutes  for 
regulatory  action: 

A.  Proposed  process  to  be  used  by  the 
NRC  for  review  of  industry  initiatives: 

(1)  Industry  submittal:  defines 
parameters  of  issue,  schedule,  resources, 
end  products, 

(2)  Acceptance  review  by  NRC: 
resources,  public  access,  fees, 
monitoring  activities,  enforcement 
poUcy, 

(3)  Detailed  technical  review  by  NRC: 
maintenance  of  desired  level  of  safety 
and  boundary  conditions  relative  to 
agency  policy. 

B.  Discussion  of  the  process: 

(1)  Process  will  be  used  to  determine 
whether  an  industry  initiative  can  be 
rebed  on  as  an  adequate  and  effective 
substitute  for  NRC  regulatory  activities: 

a.  Is  the  process  workable  from  a 
conceptual  perspective? 

b.  Snould  it  be  refined  or  more  clearly 
defined? 

(2)  Are  there  similar  processes  which 
have  been  developed  by  public  agencies 
or  the  governments  of  other  countries 
from  which  the  NRC  could  learn? 
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(3)  How  should  NRC  assure  that 
public  access  is  maintained  in  the 
following  areas: 

a.  In  the  agency's  review  of  the 
industry  initiatives? 

b.  To  information  related  to  the  bases 
for  the  agency's  acceptance  of  the 
initiative? 

Breakout  Session  III:  Improvements  to 
Regulatory  Framework 

Open  discussion  is  invited  on  the 
following  topics: 

A.  Reactor  event  reporting 
requirements.  10  CFR  §  50.72, 
"Immediate  notification  requirements 
for  operating  nuclear  power  reactors." 
and  10  CFR  §  50.73.  "Licensee  event 
report  system"  are  currently  the  subject 
of  a  rulemaking  effort  to:  (a)  update  the 
current  rules,  including  reducing  the 
reporting  burden  associated  with  events 
of  little  or  no  safety  significance,  and  (b) 
better  align  the  rules  with  the  NRC's 
current  needs,  including  (i)  obtaining 
information  better  related  to  risk  and  (ii) 
reconsidering  the  required  reporting 
times  in  relation  to  the  need  for  prompt 
NRC  action. 

(1)  Other  reporting  requirements 
applicable  to  nuclear  power  plants.  Are 
there  additional  areas  (outside  of  §  50.72 
and  §  50.73)  where  event  reporting 
requirements  can  be  risk-informed  and/ 
or  simplified? 

(2)  What  changes  should  be  made  in 
those  areas?  For  example,  the  time  limit 
for  reporting  could  be  adjusted  based  on 
the  safety  significance  of  the  event  and 
the  need  for  NRC's  immediate  action. 
The  burden  associated  with  reporting 
events  or  conditions  with  little  or  no 
safety  or  risk  significance  should  be 
minimized. 

(3)  What  would  be  the  change  in 
reporting  burden  associated  with  such 
changes? 

B.  Development  of  a  systematic 
process  and  identification  of  candidate 
issues  for  improving  the  effectiveness 
and  efficiency  of  rules,  standards, 
regulatory  guidance,  and  their 
application. 

(1)  NRC  Process  Development.  The 
staff  will  discuss  and  seek  comments 
from  stakeholders  on  the  staff  process  of 
(i)  candidate  issue  identification 
utilizing  a  variety  of  readily  available 
sources  and  databases;  (ii)  the  analysis 
of  the  candidate  issue  for  generic 
applicability,  risk,  effectiveness  and 
efficiency;  (iii)  issue  prioritization  and 
disposal,  and  (iiii)  the  initiative  to 
achieve  more  performance-based 
regulation. 

(2)  Candidate  Issue  Proposals.  The 
staff  welcomes  the  proposal  of 
candidate  issues  for  improving  rules, 
standards,  regulatory  guidance,  and 
their  application.  This  will  include 


consideration  of  issues  that  may 
improve  safety,  as  well  as  issues  that 
may  reduce  regulatory  impact. 
Candidate  issues  will  be  most  seriously 
addressed  if  they  are  provided  with  a 
discussion  of  (i)  resource  impact  on  the 
industry  and  the  NRC,  (ii)  a  quantitative 
or  qualitative  assessment  of  their  impact 
on  risk,  and  (iii)  options  of  ways  to 
address  the  issue. 

Dated  in  Rockville,  Maryland  this  23rd  day 
of  June,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frank  C.  Chemy, 

Acting  Chief.  Generic  Safety  Issues  Branch. 
Division  of  Regulatory  Applications,  Office 
of  Nuclear  Regulatory  Research. 
(FR  Doc  98-17094  Filed  6-25-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23263;  812-10804] 

The  Lipper  Funds.  Inc.;  Notice  of 
Application 

June  22,  1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  6(c)  of  the 

Investment  Company  Act  of  1940 

("Act"). 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  exemption  from  section 
15(f)(1)(A)  of  the  Act  to  permit  a  former 
director  (Mr.  Biderman)  of  the  Company 
to  rejoin  the  Company's  board  of 
directors. 

APPLICANTS:  The  Lipper  Funds,  Inc.  and 
Prime  Lipper  Asset  Management. 
FlUNG  DATES:  The  application  was  filed 
on  October  1, 1997,  and  amended  on 
June  2, 1998.  Applicants  have  agreed  to 
file  an  additional  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17,  1998  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 


ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicants:  The  Lipper  Funds,  Inc.  and 
Prime  Lipper  Asset  Management,  101 
Park  Avenue,  New  York,  N.Y.  10178. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  T.  Geffroy,  Senior  Counsel,  at 
(202)  942-0553,  or  Mary  Kay  Freeh. 
Branch  Chief  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  (202)  8090). 

Applicant's  Representations 

1.  The  Lipp)er  Funds,  Inc.  (the 
"Company")  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Company 
consists  of  three  investment  portfolios, 
one  of  which  is  the  Prime  Lipper  Europe 
Equity  Fund  (the  "Europe  Equity 
Fund").  Prime  Lipper  Asset 
Management  ("PLAM"),  a  New  York 
general  partnership  and  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as 
investment  adviser  for  the  Europe 
Equity  Fund. 

2.  PLAM  is  a  joint  venture  owTied 
equally  by  its  two  general  partners, 
Lipper  Europe  L.P.  and  Prime  U.S.A. 
Inc.  ("Prime  USA").  Lipper  Europe  L.P. 
("Lipper  Europe")  is  a  Delaware  limited 
partnership  controlled  by  Lipper  & 
Company,  Inc.  ("Lipper  Inc.").  Prime 
USA,  a  Delaware  corporation,  is  a 
wholly-owned  subsidiary  of  Prime 
S.p.A.,  an  asset  management  firm.  Prime 
S.p.A.  currently  is  controlled  by 
Assicurazioni  Generali  (^"Generali"),  an 
Italian  insurance  company.  Generali 
acquired  control  of  Prime  S.p.A.  on 
December  20,  1996,  when  Fiat  S.p.A. 
sold  to  Generali  95.1%  of  the 
outstanding  stock  of  Prime  S.p.A.  (the 
"Transaction").  The  Transaction  was 
deemed  to  result  in  an  assignment  of 
PLAM's  investment  advisory  agreement 
with  the  Europe  Equity  Fund  under  the 
Act. 

3.  PLAM  is  governed  by  a 
management  committee  of  four 
individuals.  Each  general  partner 
appointed  two  members  to  the 
management  committee.  Mr.  Biderman 
is  an  employee  of  Lipper  Inc.  and  serves 
on  the  management  committee  on 
PLAM  as  one  of  the  two  Lipper  Europe 
representatives. 
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4.  Mr.  Biderman  previously  served  as 
a  director  on  the  board  of  directors  of 
the  Company  (the  "Board"),  including 
the  Europe  Equity  Fund,  but  resigned 
effective  as  of  the  closing  of  the 
Transaction  to  enable  the  Transaction  to 
remain  subject  to  the  safe  harbor 
provisions  of  section  15(f)  of  the  Act 
(described  below).  Applicants  would 
like  Mr.  Biderman  to  rejoin  the  Board 
without  removing  the  Transaction  from 
the  safe  harbor. 

Applicant's  Legal  Analysis 

1.  Section  15(f)  of  the  Act  is  a  safe 
habor  that  permits  an  investment 
adviser  to  a  registered  investment 
company  (or  an  afHliated  person  of  the 
investment  adviser)  to  receive  "any 
amount  or  benefit"  in  connection  with 
a  sale  of  securities  of,  or  sale  of  any 
other  interest  in,  the  investment  adviser 
that  results  in  an  "assignment"  of  the 
advisory  contract  with  the  investment 
company,  if  certain  conditions  are  met. 
Section  15(f)(1)(A)  requires  that,  for  a 
period  of  three  years  after  the  sale,  at 
least  75  percent  of  the  board  of  directors 
of  the  investment  company  may  not  be 
"interested  persons"  with  respect  to 
either  the  predecessor  or  successor 
adviser  of  the  investment  company. 

2.  Section  2(a)(4)  of  the  Act  defines 
"assignment"  to  include:  "any  direct  or 
indirect  transfer  *   *   *  of  a  controlling 
block  of  the  assignor's  outstanding 
voting  securities  by  a  security  holder  of 
the  assignor."  Applicants  state  that  the 
Transaction  was  deemed  to  result  in  an 
assignment  of  PLAM's  investment 
advisory  agreement  with  the  Europe 
Equity  Fund.  Applicants  further  state 
that  the  parties  to  the  Transaction 
sought  to  rely  on  the  safe  harbor  in 
section  15(f)  in  connection  with  that 
assignment.  Because  Mr.  Biderman  may 
be  deemed  an  interested  person  of 
PLAM,  Mr.  Biderman  resigned  from  the 
Company's  Board  as  the  closing  of  the 
Transaction  in  order  for  the  Company's 
Board  to  meet  the  requirements  of 
section  15(f)(1)(A). 

3.  Section  6(c)  of  the  Act  pjermits  the 
SEC  to  exempt  any  person  or  transaction 
from  any  provision  of  the  Act,  or  any 
rule  or  regulation  thereunder,  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
cind  provisions  of  the  Act. 

4.  Applicants  request  an  order  under 
section  6(c)  to  permit  Mr.  Biderman  to 
rejoin  the  Board  without  causing  the 
Transaction  to  fall  outside  the  safe 
harbor  of  section  15(f)  of  the  Act. 
Applicants  state  that  Mr.  Biderman  was 
not  affiliated  with  any  party  to  the 
Transaction,  except  indirectly  as  a 


representative  of  Lipper  Europe,  a  joint 
venturer  with  Prime  USA  in  PLAM. 
Applicants  further  state  that  neither  Mr. 
Biderman  nor  Lipper  Inc.  has  any 
ownership  interest  in  Prime  USA,  Prime 
S.p.A.,  Fiat  or  Generali  and  derived  no 
economic  interest  from  the  Transaction. 
Applicants  also  state  that  the  advisory 
fees  received  by  Lipper  Inc.  and  Prime 
S.p.A.  through  their  respective 
ownership  interests  in  PLAM  are  not  a 
material  portion  of  the  revenues  of 
either  Lipper  Inc.  or  Prime  S.p.A. 

5.  Apphcants  further  state  that  the 
disinterested  directors  of  the  company 
unanimously  approved  the  filing  of  the 
application  for  exemptive  relief  as  in  the 
best  interests  of  the  Company's 
shareholders  to  permit  Mr.  Biderman  to 
rejoin  the  Board.  Mr.  Biderman  has 
served  on  the  Board  since  its  initial 
organization  in  1995  and  has  been 
intimately  involved  in  the  operations  of 
the  Europe  Equity  Fund.  Applicants 
assert  that  Mr.  Biderman's  inability  to 
serve  on  the  Board  also  deprives  the 
Company's  other  portfolios  of  his 
services. 

6.  Applicants  state  that  the  Board 
could  meet  the  requirements  of  section 
15(f)(1)(A)  if,  in  addition  to  Mr. 
Biderman,  three  disinterested  directors 
were  added  to  the  Board.  Applicants 
contend,  however,  that  reconstituting 
the  Board  in  this  manner  would  result 
in  a  disproportionately  large  Board  and 
would  impose  additional  expenses  on 
the  Company.  Applicants  note  that  if 
Mr.  Biderman  rejoins  the  Board,  the 
Board  still  will  have  a  majority  of 
directors  who  are  not  interested  persons 
of  PLAM. 

7.  Applicants  assert  that  the 
conditions  by  which  they  would  abide 
as  long  as  they  are  relying  on  the 
requested  order  will  assure  that  the 
safeguards  embodied  in  section 
15(f)(1)(A)  are  maintained.  These 
conditions  require,  among  other  things, 
that  during  the  period  covered  by  the 
requested  order,  the  fees  paid  by  the 
Europe  Equity  Fund  to  PLAM  will  not 
increase  and  that  applicants  take  all 
appropriate  actions  to  ensure  that  the 
scope  and  quality  of  services  provided 
by  PLAM  to  the  Europe  Equity  Fund 
will  be  at  least  equivalent  to  that  which 
PLAM  has  provided  since  the 
Transaction. 

8.  For  the  reasons  stated  above, 
applicants  submit  that  the  requested 
relief  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 


Applicant's  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  reUef  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  take  all  appropriate 
actions  to  ensure  that  the  scope  and 
quality  of  investment  advisory  services 
that  PLAM  provides  to  the  Europe 
Equity  Fund  will  be  at  least  equivalent 
to  that  which  has  been  provided  by 
PLAM  since  the  Transaction. 

2.  The  investment  advisory  fees 
payable  by  the  Europe  Equity  Fund  to 
PLAM  under  its  investment  advisory 
agreement  with  PLAM  will  not  be 
increased. 

3.  If,  within  three  years  of  the 
completion  of  the  Transaction,  it 
becomes  necessary  to  replace  any 
director  of  the  Company,  that  director 
will  be  replaced  by  a  director  who  is  not 
an  "interested  person"  of  PLAM  within 
the  meaning  of  section  2(a)(19)(B)  of  the 
Act,  unless  at  least  75%  of  the  directors 
at  that  time  are  not  interested  persons  of 
PLAM. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secntary. 
(PR  Doc.  98-17081  Filed  6-25-98;  8:45  am) 

BH-UNQ  COOC  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMfyHSSlON 

(Re«ease  No.  35-26S88] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Act") 

June  19, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s]  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/ or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/ are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  14,  1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  apphcation(s)  and/ 
or  declaration(s)  at  the  address(es) 
specified  below.  Proof  of  service  by 
affidavit  or,  in  case  of  an  attorney  at 
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law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  July  14,  the  application(s) 
and/or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  tiecome  effective. 

Central  Maine  Power  Company,  et  al. 

Central  Maine  Power  Company 
("Central  Maine"),  a  public  utility 
holding  company  exempt  from 
regulation  under  the  Act,  in  accordance 
with  rule  2  under  the  Act,  and  HoldCo, 
Inc.  ("Holdco"),  a  wholly  owned 
subsidiary  of  Central  Maine  (together, 
"Applicants"),  both  located  at  83  Edison 
Drive,  Augusta.  Maine  04336.  have  filed 
an  application  under  sections  3(a)(1), 
9(a)(2)  and  10  of  the  Act. 

Central  Maine  is  an  investor-owned 
public  utility  company  primarily 
engaged  in  the  business  of  generating, 
transmitting  and  distributing  electricity 
to  wholesale  customers,  principally 
other  utilities,  and  to  retail  customers  in 
Maine.  Central  Maine  is  the  largest 
electric  utility  in  Maine  and  serves 
approximately  528.000  customers  in  its 
11.000  square  mile  service  area.  Central 
Maine  had  $954  million  in  consolidated 
electric  operating  revenues  in  1997. 
Central  Maine  is  subject  to  the 
regulatory  authority  of  the  Maine  PubUc 
Utilities  Commission. 

Central  Maine  currently  has  three 
utility  subsidiaries:  Maine  Electric 
Power  Company.  Inc.  ("MEPCO"). 
Aroostook  Valley  Electric  Company 
("AVEC").  and  NORVARCO.  MEPCO 
owns  and  operates  a  345-kV 
transmission  interconnection  between 
Wiscasset,  Maine  and  the  Maine-New 
Brunswick  international  border  at 
Orient,  Maine.  AVEC  owns  and  operates 
a  31  MW  wood-fired  generating  plant  in 
Fort  Fairfield,  Maine,  the  output  of 
which  is  sold  to  Central  Maine. ^ 
NORVARCO  is  one  of  two  general 
partners  in  Chester  SVC  Partnership,  a 
general  partnership  which  owns  certain 
transmission  assets  in  Chester.  Maine, 
adjacent  to  MEPCO's  transmission 
interconnection.* 


'  Central  Maine  has  reached  an  agreement  with  a 
third  party.  FPL  Group  ("FPL"),  to  sell  its  interests 
in  AVEC.  as  part  of  a  sale  to  FPL  of  all  of  its 
nonnuclear  generating  assets. 

*  Central  Maine  also  owns  a  38%  common  stock 
interest  in  Maine  Yankee  Atomic  Power  Company 
("Maine  Yankee"),  which  owns  the  Maine  Yankee 
nuclear  electric  generating  plant  in  Wiscasset, 
Maine.  The  Maine  Yankee  plant  is  not  currently 
operating.  On  August  6.  1997.  the  board  of  directors 
of  Maine  Yankee  voted  to  shut  down  permanently 


Central  Maine's  nonutility 
subsidiaries  include:  CMP  International 
Consultants  ("CMPI"),  Central 
Securities  Corporation  ("Central"), 
Cumberland  Securities  Corporation 
("Cumberland"),  Kermebec  Hydro 
Resources  ("Hydro"),  The  Merimil 
Limited  Partnership  ("Merimil"), 
MaineCom  Services,  Inc.  ("MainCom"), 
TeleSmart  ("Telesmart"),  The  Union 
Water-Power  Company  ("Union 
Water"),  Androscoggin  Reservoir 
Company  ("Androscoggin"),  Keimebec 
Water  Power  Company  ("Kennebec 
Water"),  and  the  Gulf  Island  Pond 
Oxygenation  Project  ("GIPOP").  These 
subsidiaries  are  engaged  in  utility 
support  services  (such  as  training, 
research,  project  management  and 
technical  consulting), 
telecommunications,  river  facilities 
management,  administrative  services, 
and  real  estate  activities.  In  1997,  they 
provided  total  revenues  of  $21,238,000. 
or  approximately  2%  of  Central  Maine's 
total  consolidated  electric  operating 
revenues  for  that  year. 

Holdco  and  Central  Maine  seek 
authority  for  Holdco  to  acquire  all  of  the 
outstanding  common  stock  of  Central 
Maine  and.  indirectly,  of  its  utility 
subsidiaries.  In  addition.  Holdco  and 
Central  Maine  seek  an  order  under 
section  3(a)(1)  of  the  Act  exempting 
Holdco  and  Central  Maine  from  all 
provisions  of  the  Act.  except  section 
9(a)(2). 

Holdco  intends  to  form  a  subsidiary 
company.  Merger  Sub,  for  the  sole 
purpose  of  consummating  the 
acquisition  of  Central  Maine  by  Holdco 
("Acquisition").  In  accordance  with  an 
agreement  ("Merger  Plan")  to  be  entered 
into  by  Holdco,  Central  Maine  and 
Merger  Sub,  Merger  Sub  will  merge  with 
and  into  Central  Maine.  In  addition  each 
issued  and  outstanding  share  of  Central 
Maine  common  stock  ("CM  Common 
Stock")  will  be  converted  into  one  share 
of  Holdco  common  stock  ("Holdco 
Common  Stock"). ^  The  outstanding 
shares  of  Merger  Sub  common  stock  will 
be  automatically  converted  into  a 
number  of  shares  of  CM  Common  Stock 
equal  to  the  number  of  shares  of  CM 
Common  Stock  before  the  Merger.  The 
shares  of  Holdco  Common  Stock  owned 
by  Central  Maine  before  the  Merger  will 
be  canceled.  All  debt  securities  and 
series  of  Central  Maine  preferred  stock 
will  be  unaffected  by  the  Merger  Plan 
and  will  remain  securities  of  Central 
Maine. 


Upon  consummation  of  the 
Acquisition,  each  person  that  held 
shares  of  CM  Common  Stock  before  the 
Acquisition,  will  hold  an  equal  number 
of  shares  of  Holdco  Common  Stock,  and 
Holdco  will  hold  all  of  the  issued  and 
outstanding  shares  of  CM  Common 
Stock. 

Applicants  state  that  concurrently 
with  the  Acquisition,  or  shortly 
thereafter.  Central  Maine  will  transfer 
by  dividend  its  existing  equity  interests 
in  CMPI,  MaineCom,  Telesmart.  Union 
Water  and  Androscoggin  to  Holdco.* 

Applicants  assert  that  they  will  each 
satisfy  the  requirements  for  an 
exemption  under  section  3(a)(1)  upon 
consummation  of  the  Merger.  They  state 
that  they  and  their  public  utility 
subsidiaries  currently  are.  and  will, 
continue  to  be,  predominately  intrastate 
in  character  and  will  continue  to  carry 
on  their  business  substantially  in  Maine. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-17082  Filed  6-25-98;  8:45  am) 
BiujNO  cooe  S01»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  29,  1998. 

A  closed  meeting  will  be  held  on 
Wednesday,  July  1,  1998,  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 


and  begin  to  decommission  the  Maine  Yankee 
plant. 

'  Central  Maine's  shareholders  approved  the 
Merger  Plan  at  their  annual  meeting  on  May  21, 
1998. 


^Central  Maine  expects  to  sell  its  interests  in 
Hydro.  Merimil  and  GIPOP  as  part  of  the  planned 
sale  of  its  nonnuclear  generation  assets.  Central 
Maine  has  offered  for  sale  its  interest  in  Kennebec 
Water.  If  Central  Maine  does  not  receive  an 
acceptable  bid  for  this  interest,  it  will  retain  the 
interest  and  not  transfer  it  to  Holdco.  Cumberland 
and  Central  will  remain  subaidiariat  of  Cantnl 
Maine. 
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Commissioner  Himt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  closed  meeting  scheduled  for 
Wednesday,  July  1, 1998,  at  2:30  p.m., 
will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  June  23, 1998. 
Jonathan  G.  Katz, 
Secntaiy. 
(FR  Doc.  98-1 7t49  Filed  6-23-98;  4:11  pml 

aiLUNG  COOC  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40105;  File  No.  SR-NASD- 
98-28] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Approval  of  Research  Reports 

June  22.  1998. 
I.  Introduction 

On  April  27, 1998,  NASD  Regulation. 
Inc.  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
amend  Rule  2210,  "Commimications 
with  the  Public."  of  the  Conduct  Rules 
of  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association").  The  proposed  rule 
change  will  permit  the  approval  of 
research  reports  by  a  supervisory 
analyst  acceptable  to  the  New  York 
Stock  Exchange  ("NYSE")  under  NYSE 
Rule  344,  "Supervisory  Analysts,"  '  to 
satisfy  the  requirement  under  NASD 
Rule  2210  that  research  reports  be 
approved  by  a  registered  principal. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 


Register  on  May  19, 1998.*  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

Currently,  NASD  Rule  2210(b)(1) 
requires  each  item  of  advertising  and 
sales  literature  to  be  approved  by 
signature  or  initial  of  a  registered 
principal  of  an  NASD  member  prior  to 
use  or  filing  with  NASD  Regulation. 
Under  NASD  Rule  2210(a)(2).  "sales 
literature"  includes  research  reports.  A 
joint  NASD/NYSE  member  asked  the 
NASD  whether  the  approval  of  research 
reports  by  a  supervisory  analyst 
approved  by  the  NYSE  under  NYSE 
Rule  344  could  satisfy  the  requirement 
imder  NASD  Rule  2210  that  a  registered 
principal  approve  research  reports  prior 
to  use  or  filing  with  NASD  Regulation. 

In  order  to  become  a  supervisory 
analyst  under  NYSE  Rule  344.  an 
applicant  may  present  evidence  of 
appropriate  experience  and  either  (i) 
pass  an  NYSE  Supervisory  Analyst 
Examination,  or  (ii)  successfully 
complete  a  specified  level  of  the 
Chartered  Financial  Analysts 
Examination  prescribed  by  the  NYSE 
and  pass  only  that  portion  of  the  NYSE 
Supervisory  Analysts  Examination 
dealing  with  NYSE  rules  on  research 
standards  and  related  matters.*  The 
NASD  Regulation  staff  reviewed  the 
NYSE  content  outline  for  the  NYSE's 
Supervisory  Analysts  Examination  and 
found  that  the  particular  categories  of 
securities  addressed  in  the  "securities 
analysis"  section  of  the  content  outline 
are  fixed  income  securities  and  equity 
securities.  The  NASD  Regulation  staff 
concluded  that  the  coverage  of  the 
NYSE  communication  rules  in  NYSE's 
Supervisory  Analysts  Examination  is 
comparable  to  the  communication 
materials  covered  in  the  NASD 
principal  examination.*  Accordingly, 
NASD  Regulation  believes  that,  with 
respect  to  the  level  of  training  and 
experience  necessary  for  review  of 
research  reports  on  debt  and  equity 
seciuities.  the  level  of  supervisory 
analyst  registration  is  comparable  to  the 
level  of  NASD  principal  registration. 
Given  that  the  scope  of  approval 
authority  is  limited  to  research  reports 
on  debt  and  equity  securities  and  that 
the  material  in  the  NYSE's  Supervisory 
Analysts  Examination  and  the  NASD's 
principal  examination  is  comparable. 


the  NASD  Regulation  staff  concluded 
that  the  investor  protection  goals  that 
the  NASD's  principal  review 
requirement  are  designed  to  serve  could 
be  satisfied  by  the  NYSE's  requirements 
in  this  area. 

Accordingly,  the  proposed  rule 
change  amends  NASD  Rule  2210(b)(1) 
to  state  that  the  requirement  that 
advertising  and  sales  literature  be 
approved  by  a  registered  principal  of  an 
NASD  member  firm  may  be  met,  with 
respect  to  corporate  debt  and  equity 
securities  that  are  the  subject  of  research 
reports  as  that  term  is  defined  in  NYSE 
Rule  472,  "Communications  with  the 
Public,"  ^  by  the  signature  or  initial  of 
a  supervisory  analyst  approved 
pursuant  to  NYSE  Rule  344.  Any  other 
material  requiring  supervisory  approval 
would  continue  to  require  approval  by 
an  NASD  registered  principal. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  provisions  of 
Section  15A(b)(6) »  of  the  Act,  which 
require  that  the  rules  of  the  Association 
be  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 
The  proposal  amends  NASD  Rule 
2210(b)(1)  to  state  that  the  requirement 
that  advertising  and  sales  literature  be 
approved  by  a  registered  principal  of  an 
NASD  member  firm  may  be  met,  with 
respect  to  corporate  debt  and  equity 
securities  that  are  the  subject  of  research 
reports,  as  defined  in  NYSE  Rule  472. 
by  the  signature  or  initial  of  a 
supervisory  analyst  approved  pursuant 
to  NYSE  Rule  344.  NASD  Regulation 
staff  states  that  it  has  reviewed  the 
content  outline  for  the  NYSE 
Supervisory  Analysts  Examination  and 
concluded  that  the  coverage  of  the 
NYSE  communication  rules  in  the 
Supervisory  Analysts  Examination  is 
comparable  to  the  communication 
materials  covered  in  the  NASD 
principal  examination.  Additionally,  the 
NASD  Regulation  staff  has  represented 
that  any  change  to  NYSE  Rule  344  or  the 
NYSE  Supervisory  Analysts 
Examination  would  be  cause  for  the 
NASD  to  review  NASD  Rule  2210  to 
ensure  that  NASD  and  NYSE 
requirements  for  approval  of  research 
reports  remain  comparable.*  Given  that 


>   15  U.S.C.  78$(b)(l). 
'   17CFR240.19b-4. 


'  NYSE  Rule  344  states  that  supervisory  analysts 
must  be  acceptable  to.  and  approved  by.  the  NYSE. 
NYSE  Rule  344,  Supplementary  Material  .10  sets 
forth  examination  and  other  requirements  for 
supervisory  analysts. 


*  See  Securities  Exchange  Act  Release  No.  39985 
(May  12.  1998).  63  FR  27608. 

>  See  NYSE  Rule  344.  Supplementary  Material 
.10. 

■The  NASD  principal  examination  referred  to 
here  is  the  Series  24  Qualification  Examination  for 
Principals. 


'NYSE  Rule  472.  Supplementary  Material  .10 
defines  "research  reports"  as  "*   *   *  an  analysis  of 
individual  companies,  industries,  market 
conditions,  securities  or  other  investment  vehicles 
which  provide  information  reasonably  sufficient 
upon  which  to  base  an  investment  decision." 

•  15  U.S.C  78o-e. 

■This  representation  was  made  by  Robert }.  Smith 
of  the  Office  of  General  Counsel.  NASO  Regulation, 
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the  proposed  rule  change  permits  the 
approval  of  research  reports  by  a 
supervisory  analyst  approved  pursuant 
to  NYSE  Rule  344  in  limited 
circumstances  and  according  to 
standards  comparable  to  current  NASD 
requirements,  the  Commission  believes 
that  the  proposed  rule  change  preserves 
the  investor  protection  goals  of  the 
NASD  principal  review  requirement 
rules  and  eliminates  duplicative 
regulatory  requirements. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  >o  that  the 
proposed  rule  change  (SR-NASD-98- 
28)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(PR  Doc.  98-17080  Filed  6-25-98;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-401 03i  File  No.  SR-NASD- 
M-041 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
Mandatory  Arbitration  of  Claims 
Involving  Exempted  Securities. 

June  19, 1998. 

I.  Introduction 

On  January  27,  1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.^  a  proposed  rule 
change  to  amend  the  interpretation  of 
the  NASD's  Code  of  Arbitration 
Procedure  ("Code")  such  that  all  claims 
relating  to  transactions  in  exempted 
securities,  including  government  and 
municipal  securities,  may  be  submitted 
to  the  Office  of  Dispute  Resolution 
("Office")  for  arbitration  under  the  Code 
without  limitation.  Accordingly,  when 
such  claims  arise  involving  public 
customers.  Rule  10301  of  the  code  will 
require  member  firms  and  associated 


persons  to  arbitrate  them  at  the  request 
of  the  customer.  In  addition,  when  such 
claims  suise  between  members  and  other 
members  or  associated  persons.  Rule 
10201  (which  governs  intra-industry 
disputes)  will  require  them  to  be 
arbitrated  at  the  request  of  one  of  the 
parties.  Finally,  when  such  claims  arise 
between  a  member  firm  and  a  customer, 
customers  can  be  required  under  the 
terms  of  a  predispute  arbitration 
agreement  to  arbitrate  the  claims. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
39880  (April  16.  1998).  63  PR  20230 
(April  23,  1998).  No  comments  were 
received  on  the  proposal. 

n.  Description 

Since  at  least  1989,  the  Office  had 
declined  to  accept  claims  for  mandatory 
arbitration  involving  transactions  in 
goverrunent  securities  naming  member 
firms  that  were  registered  solely  under 
Section  15C  of  the  Act  as  government 
securities  broker/ dealers.'  By  contrast,  if 
a  claim  involves  a  government  securities 
transaction  by  a  general  securities 
broker/dealer  member  firm,  the  Office 
will  accept  the  claim  for  mandatory 
arbitration.  If  the  claim  involves  a 
municipal  securities  transaction  by  a 
member  firm,^  the  Office  will  accept  the 
claim  for  arbitration.'  In  addition,  the 


to  Heidi  Pilpel.  Special  Counsel,  Division  of  Market 
Regulation,  on  May  12.  1998. 

">15U.S.C78s(bK2). 
'>17CFR20O.30-3(aMl2). 
M5U.S.C.  78s(bKl). 
'  17  CFR  240.19b-*. 


'Section  ISC  of  the  Act.  15  U.S.C  78o-5.  governs 
the  registration  of  government  securities  broker/ 
dealers.  Since  1986.  when  Section  ISC  was  adopted 
as  p>art  of  the  Covernment  Securities  Act, 
government  securities  t>roker/deilen  have  been 
required  to  become  memtwrt  of  an  exchange  or  the 
NASD. 

«  Section  15B  of  the  Act.  15  U.S.C.  78o-4.  governs 
the  registration  of  municipal  securities  dealers. 
Municipal  securities  dealers  are  not  required  to 
become  memtiers  of  an  exchange  or  the  NASD. 
Nevertheless,  some  NASD  members  which  are 
engaged  in  a  general  securities  business  are 
registered  as  municipal  securities  dealers,  and  some 
Hrms  which  are  exclusively  municipal  securities 
dealers  have  Income  memtsers  of  the  NASD. 

'The  NASD  previously  asked  claimants  in  these 
cases  if  they  wanted  the  claim  referred  to  the 
Municipal  Securities  Rulemaking  Board  ("MSRB") 
for  arbitration.  However,  the  Commission  recently 
approved  an  MSRB  proposed  rule  change 
terminating  the  MSRB's  arbitration  program  and 
requiring  the  Hnancial  institutions  that  are  subject 
to  its  rules  to  submit  to  arbitration  in  the  NASD's 
forum  as  if  they  were  NASD  members.  See 
Securities  Exchange  Act  Release  No.  39378 
(December  1,  1997),  62  FR  64417  (Decembers. 
1997).  The  Commission  believes  that  compelling 
NASD  members  to  arbitrate  municipal  securities 
claim!!  would  be  consistent  with  the  intent  of  the 
MSRB's  rule  filing  eliminating  its  arbitration 
program  and  sending  its  arbitration  cases  to  the 
NASD.  The  Commission  notes  that  NASD  members 
engaged  in  municipal  securities  transactions 
already  are  required  to  arbitrate  their  claims 
because  they  are  either  general  securities  broker/ 
dealers  that  are  otherwise  required  to  arbitrate  all 
of  their  other  claims,  or  because  they  voluntarily 
became  NASD  members.  The  Commission  notes 


Office  will  accept  claims  where  both 
parties  agree  to  submit  the  claim  to 
arbitration. 

Rule  10101  of  the  Code  provides  that 
disputes  "arising  out  of  or  in  connection 
with  the  business  of  any  member"  are 
eligible  for  submission  to  arbitration 
under  the  Code.  The  definition  of 
"investment  banking  or  securities 
business"  in  Article  I,  paragraph  (1)  of 
the  By-Laws  means  "the  business 
carried  on  by  a  broker,  dealer,  or 
municipal  securities  dealer  *  *  *." 
Rule  10301(a)  provides  that  eligible 
disputes  "arising  in  connection  with  the 
business  of  [a]  member  or  in  connection 
with  the  activities  of  [an]  associated 
person"  must  be  arbitrated  pursuant  to 
any  enforceable  arbitration  agreement  or 
upon  the  demand  of  a  customer.  While 
these  rules  (and  the  definition)  sweep  in 
a  very  broad  range  of  disputes.  Rule 
10301(b)  permits  the  Office  to  decline  to 
arbitrate  certain  matters. 

In  reUance  on  Rule  10301(b).  and  the 
NASD's  limited  regulatory  jurisdiction 
over  government  securities-only 
member  firms  the  Office  has  for  many 
years  declined  to  accept  for  arbitration 
claims  that  involved  transactions  in 
government  securities  by  member  firms 
engaged  only  in  activities  involving 
government  securities  unless  both 
parties  voluntarily  agreed  to  submit  the 
claim.  The  Office's  position  means  that 
these  claims  cannot  b>e  compelled  into 
arbitration  under  either  a  demand  for 
arbitration  or  a  presidpute  arbitration 
agreement.  The  Office's  decision  to 
decUne  to  mandate  arbitration  of 
government  securities  claims  was  based 
on  the  following  rationale:  (1)  the  NASD 
only  regulated  the  exempted  securities 
activities  of  member  firms  to  the  limited 
extent  permitted  in  Section  15A(f](2)  of 
the  Act;  and.  (2)  the  subject  matter 
jurisdiction  of  the  arbitration  forum 
should  not  be  significantly  different 
from  the  NASD's  regulatory  jurisdiction 
over  its  members  and  associated 
persons. 

In  response  to  the  passage  of  the 
Government  Securities  Act 
Amendments  of  1993,  which  amended 
Section  15A(f)(2)  of  the  Act  and  granted 
the  NASD  the  authority  to  regulate 
broadly  the  business  practices  of 
members  with  respect  to  government 
securities,^  NASD  Regulation  amended 
its  rules  to  consolidate  the  Government 
Securities  Rules  it  had  adopted 
pursuant  to  Section  15A(f)(2)  of  the  Act 
with  its  more  generally  applicable 


that  this  Tiling  does  not  affect  the  arbitration  of 
municipal  securities. 

•The  NASD  is  still  barred  from  establishing 
regulations  covering  the  municipal  securities 
activitiss  of  broker/dealers;  that  authority  is 
reserved  to  the  MSRB. 
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Conduct  Rules.  NASD  Regulation  now 
regulates  the  activities  of  members 
engaged  in  government  securities 
activities  that  are  both  general  securities 
broker/dealers  and  limited  purpose 
government  securities  broker/ dealers. 

Under  the  new  policy,  a  member  that 
is  registered  solely  as  a  government 
securities  broker/dealer  and  that  has  a 
dispute  with  a  customer  over  a 
transaction  in  exempted  seciuities  shall 
be  required  to  submit  the  dispute  to 
arbitration  upon  the  demand  of  the 
customer.^  Such  disputes  also  may  be 
compelled  to  arbitration  pursuant  to  a 
valid  predispute  arbitration  agreement. 
Intra- industry  disputes  involving 
exempted  securities  also  will  be  subject 
to  mandatory  arbitration  upon  the 
request  of  one  of  the  parties. 

NASD  Regulation  also  believes  the 
pohcy  should  permit  any  claim 
involving  exempted  securities  to  be 
submitted  for  arbitration  without  regard 
to  when  the  transaction  occurred: 
however,  if  more  than  six  years  have 
elapsed  from  the  transaction, 
occurrence,  or  event  giving  rise  to  the 
claim,  under  Rule  10304  of  the  Code, 
the  claim  will  not  be  eligible  for 
submission  to  arbitration.'  All  claims 
involving  general  securities  broker/ 
dealers  will  continue  to  be  accepted  for 
arbitration  consistent  with  past  practice. 
Claims  previously  submitted  that  the 
Office  has  already  declined  to  arbitrate 
under  the  old  policy  cannot  be 
resubmitted  under  the  new  policy. 

in.  Discussioa 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act "  in  that  eliminating  a  barrier  to 
the  arbitration  of  disputes  involving 
exempted  securities  will  allow  public 
customers  and  members  access  to  the 
arbitration  forum  for  the  resolution  of 
such  disputes.  The  Commission  believes 
it  is  reasonable,  given  the  broadening  of 
NASD  Regulation's  regulatory 
jurisdiction  over  government  securities 
and  the  recent  adoption  of  amendments 
to  the  NASD's  rules  in  recognition  of  the 
broader  jurisdiction, i"  for  NASD 


'  NASD  Regulation  notes  that  few  govenunent 
securities  claims  involving  public  customers  have 
been  Hied  or  attempted  to  be  Tiled  with  the  Office. 
Most  of  the  claims  involving  govenunent  securities 
have  involved  member-to-member  claims. 

*  NASD  Regulation  proposed  an  amendment  to 
Rule  10364.  rule  filing  SR-NASD-97-44.  pending 
approval  with  the  SEC.  Under  the  proposed  rule 
change  all  claims  are  presumed  to  be  eligible: 
however,  the  presumption  could  be  overcome  if  the 
respondent  challenges  the  claim  on  the  basis  that 
more  than  six  years  have  elapsed  since  the  act  or 
occurrence  giving  rise  to  the  claim. 

•15U.S.C  780-3. 

'°In  Notice  to  Members  96-66.  published  in 
October  1996.  the  NASD  announced  the 


Regulation  to  amend  its  arbitration 
policy  to  include  claims  involving 
government  sectorities  by  members 
engaged  exclusively  in  exempted 
securities  activities  "  within  the  scop)e 
of  those  claims  that  are  subject  to 
mandatory  arbitration  under  the  Code.i* 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-98- 
04)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarlao^. 
Depu  ty  Secretary. 
|FR  Doc.  98-17063  Filed  6-25-96;  8:45  am] 

MLUNO  COOC  MHO-ei-M 


DEPARTMEFfT  OF  STATE 
[PubMc  Notlca  *2S43] 

D«t«rmination  on  Expon-import  Bank 
Support  for  the  Sal«  to  VeneziMla  of 
D«fens«  Artictes  or  Services  To  Be 
Used  Primari^y  fof  Counter-Marcottcs 
Purposes 

Pursuant  to  section  2(bH6)  of  the 
Export-Import  Bank  Act  of  1945,  as 
amended,  and  Executive  Order  11958  of 
January  18,  1977,  as  amended  by 
Executive  Order  12680  of  July  5.  1989, 
I  hereby  determine  that: 

(1)  The  defense  articles  and  services 
for  which  the  Government  of  Venezuela 
has  requested  Export-Import  Bank 
financial  guarantees,  parts  and  services 
for  the  refurbishment  of  seventeen  (17) 
OV-10  aircraft,  are  being  sold  primarily 
for  anti-narcotics  purposes; 

(2)  the  sale  of  such  defense  articles 
and  services  would  be  in  the  national 
interest  of  the  United  States; 

(3)  The  requirement  for  a 
determination  that  the  Government  of 
Venezuela  ha,s  complied  with  all 
restrictions  imposed  by  the  United 
States  on  the  end-use  of  defense  articles 
or  services  for  which  the  ExpOTt-Import 
Bank  has  provided  guarantees  or 


consolidation  of  its  Govenunent  Securities  Rule* 
into  the  Conduct  Rules,  ending  the  regulatory 
distinction  between  the  activities  of  general 
securities  broker/ dealers  and  government  securities 
broker/dealers.  See  Securities  Exchange  Act  Release 
No.  375«8  (August  20.  1996)  61  FR  44100  (August 
27.  1996). 

<i  As  noted  above,  general  securities  broker/ 
dealers  are  already  required  to  arbitrate  all  their 
claims,  including  those  involving  govenunent 
securities. 

"As  required  by  Section  19(b)(5)  of  the  Act,  the 
CoRunission  has  consulted  with  the  Treasury 
Department  on  this  proposal. 

"  15  U.S.C  7es(b)(2). 

"  17  CFR  200.3O-3(a)(12). 


insurance  under  section  2(b)(6)  of  the 
Export-Import  Bank  Act  is  inapplicable 
because  the  pending  financing  will  be 
the  first  Ex-Im  Bank  transaction  with 
Venezuela  made  under  section  2(b)(6)  of 
the  Act; 

(4)  the  requirement  for  a 
determination  that  the  Government  of 
Venezuela  has  not  used  defense  articles 
or  services  for  which  the  Export-Import 
Bank  has  provided  guarantees  or 
insurance  vinder  section  2fb)(6)  of  the 
Export-Import  Bank  Act  to  engage  in  a 
consistent  pattern  of  gross  violations  of 
internationally  recognized  human  rights 
is  inapplicable  because  the  pending 
transaction  will  be  the  first  Ex-Im  Bank 
transaction  with  Venezuela  made  under 
section  2(b)(6)  of  the  Act. 

The  determination  shall  be  reported 
to  (Congress  and  shall  be  published  in 
the  Federal  Register. 

Dated:  June  12, 1998. 
Strabe  Talbatt, 

Acting  Secretary  of  State. 

|FR  Doc.  98-17021  Filed  6-25-98;  8:45  am) 

MUJNQ  COOC  4710-1«-ll 


DEPARTMEMT  OF  STATE 

[PuMtc  Notica  No.  2842] 

United  States  Intemationai 
Telecofnmunications  Advisory 
ConrniHtee  (IT  AC)  Devetopment  Sector 
(TT  AC-O);  Notice  of  Meeting 

The  Department  of  State  aimounces  a 
meeting,  under  the  International 
Telecommimications  Advisory 
Committee  (ITAC),  of  Study  Groups  1 
and  2  of  the  Telecommimications 
Development  Sector  (ITAC-D).  The 
meeting  will  be  held  on  Wednesday, 
July  8,  1998,  10:00  a.m. -12:00  noon,  in 
Room  1207  of  the  Department  of  State, 
2201  "C"  Street,  NW.,  Washington,  DC. 

The  purpose  of  ITAC  is  to  advise  the 
Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunications  and  information 
issues.  The  purpose  of  this  meeting  is  to 
develop  U.S.  positions  for  the  upcoming 
rrU-D  meetings.  The  meeting  agenda 
will  include  preparation  for  planned 
mJ-D  meetings  of  Study  Group  1 
(Telecommimications  k  Development 
Strategies  and  Policies)  and  Study 
Group  2  (Development,  Harmonization, 
Management  and  Maintenance  of 
Telecommunication  Networks  and 
Services,  including  Spectrum 
Management).  (Questions  regarding  the 
agenda  or  ITAC-D  Sector  activities  in 
general  may  be  directed  to  Doreen 
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McGirr.  Department  of  State  (202-647- 
0201).  fax  number  (202-647-7407). 

Members  of  the  General  Public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled. 

Persons  intending  to  attend  the 
meeting  should  send  a  fax  to  (202)  647- 
7407  not  later  than  24  hours  before  the 
meeting.  On  this  fax.  please  include  the 
name  of  the  meeting,  your  name,  social 
security  number,  date  of  birth  and 
organization.  One  of  the  following  photo 
IDs  will  be  required  for  admittance:  U.S. 
driver's  license  with  your  picture  on  it, 
U.S.  passport,  or  a  U.S.  Government 
identiTication  (company  ID's  are  no 
longer  accepted  by  Diplomatic 
Security).  Enter  from  the  "C"  Street 
Main  Lobby. 

Dated.  June  15, 1998. 
Doreen  F.  McGirr, 

Chair,  U.S.  ITACfor  Telecommunications 

Sector. 

IFR  Doc.  98-17028  Filed  6-25-98;  8:45  am] 

BILUNQ  CODE  4710-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  information 
Coilection  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  30, 1998  [63  FR 
15257]. 

DATES:  Comments  must  be  submitted  on 
or  before  July  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Scott,  Office  Engineering,  Federal 
Highway  Administration,  U.S. 
Department  of  Transportation,  HNG-10, 
Room  3134,  400  7th  St.,  SW. 
Washington,  DC  20590-0001,  telephone 
(202)  366-4104.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  E.T.,  Monday 
thru  Friday,  except  Federal  holidays. 


SUPPLEMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Tith:  Eligibility  Statement  for  Utility 
Adjustments. 

OMB  Number:  2125-0515. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State  highway 
agencies  and  local  highway  agencies. 

Abstract:  The  FHWA  requires  State 
(and  in  some  cases  local)  highway 
agencies  to  submit  to  the  FHWA  a 
statement  which  establishes  the 
highway  agency's  legal  authority  or 
obligation  to  pay  for  utility  adjustments. 
The  FHWA  reviews  this  statement  for 
acceptability.  If  the  statement  is  found 
to  be  suitable,  it  then  forms  a  basis  for 
Federal-aid  participation  in  utility 
relocation  costs  under  the  provisions  of 
23  U.S.C.  123.  The  State  highway 
agencies  have  previously  submitted 
statements  covering  the  extent  to  which 
utility  adjustments  may  be  legally 
reimbursed  under  State  law.  These 
statements  have  previously  been 
reviewed  by  the  FHWA  and  a 
determination  of  suitability  has  been 
made.  Hence,  the  only  submissions 
required  now  would  be  for  those 
instances  where  circumstances  have 
modified  (for  example,  a  change  in  State 
statute)  the  extent  to  which  utility 
adjustments  are  eligible  for 
reimbursement  by  the  State  or  those 
instances  where  a  local  highway 
agency's  legal  basis  for  payment  of 
utility  adjustments  differs  from  that  of 
the  State. 

Estimated  Total  Annual  Burden:  180 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street.  NW., 
Washington,  DC  20503,  Attention 
FHWA  Desk  Officer.  Comments  are 
invited  on:  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 


Issued  in  Washington,  DC,  on  June  22, 
1998. 
Phillip  A.  Leach, 

Qearance-Officer,  United  States  Department 
of  Transportation . 

[PR  Doc.  98-17066  Filed  6-25-98;  8:45  am) 

BIUJNQ  CODE  4aiO-62-f> 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordlteeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requests  (ICRs)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  The  ICRs  describe 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soUciting  comments  on  the 
following  information  collection  was 
published  on  April  6. 1998  (63  FR 
16854-16856). 

DATES:  Comments  must  be  submitted  on 
or  before  July  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Robinson,  NHTSA  Information 
Collection  Clearance  Officer  at  (202) 
366-9456. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration  (SiHTSA) 

(1)  Title:  Procedures  for  Selecting 
Lines  to  be  Covered  by  the  Theft 
Prevention  Standard  (49  CFR  542). 

OMB  Control  Number:  2127-0539. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Abstract:  The  Anti  Car  Theft  Act  of 
1992  (amended  the  Motor  Vehicle  Theft 
Law  Enforcement  Act  of  1984  (P.L.98- 
547)  requires  this  collection  of 
information.  One  component  of  the  theft 
prevention  package  requires  the 
Secretary  of  Transportation  (delegated 
to  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  to  promulgate 
a  theft  prevention  standard  for  the 
designation  of  high-theft  vehicle  lines. 
Provisions  delineating  the  information 
collection  requirements  include  section 
33104.  which  requires  NHTSA  to 
promulgate  a  rule  for  the  identification 
of  major  component  parts  for  vehicles 
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having  or  expected  to  have  a  theft  rate 
above  the  median  rate  for  all  new 
passenger  motor  vehicles  (cars,  MPVs, 
and  light-duty  trucks— 6000  lbs  GVWR 
and  below)  sold  in  the  United  States,  as 
well  as  with  major  component  parts  that 
are  interchangeable  with  those  having 
high-theft  rate. 

The  specific  lines  and  parts  to  be 
identified  are  to  be  selected  by 
agreement  between  the  manufacturer 
and  the  agency.  If  there  is  a 
disagreement  of  the  selection,  the 
statute  states  that  the  agency  shall  select 
such  lines  and  parts,  after  notice  to  the 
manufacturer  and  an  opportxxnity  for 
written  comment.  The  procedures, 
contained  in  Part  542  (1)  and  (2)  will  be 
applied  to  those  lines  introduced  before 
or  after  the  1997  model  year  (MY). 
Estimated  Annual  Burden:  1,600 
hours. 

(2)  Title:  Petitions  for  Exemption  from 
the  Vehicle  Theft  Prevention  Standard, 
49  CFR  Part  543. 

OMB  Control  Number  2127-0542. 
Type  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Abstract:  49  U.S.C.  Chapter  331 
requires  the  Secretary  of  Transportation 
to  promulgate  a  theft  prevention 
standard  to  provide  for  the 
identification  of  certciin  motor  vehicles 
and  their  major  replacement  parts  to 
impede  motor  vehicle  theft.  49  U.S.C. 
section  33106  provides  for  an 
exemption  to  this  identification  process 
by  petitions  from  manufactures  who 
equip  covered  vehicles  with  standard 
original  equipment  anti  theft  devices, 
which  the  Secretary  determines  are 
likely  to  be  as  effective  in  reducing  or 
deterring  theft  as  the  identification 
system. 

Estimated  Annual  Burden:  192  hours. 
AOORESS£S:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  725-1 7th 
Street,  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 
Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  June  22, 
1998. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation 
[FR  Doc  9ft-17067  Filed  6-25-98;  8:45  am] 

BILUNQ  COOe  491fr-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  IX>T. 
action:  Notice. 

SUMMARY:  In  compliance  v«rith  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  na^are  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  February 
17,  1998  [63  FR  7849-7850). 
DATES:  Comments  must  be  submitted  on 
or  before  July  27, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Arlene  Kennedy,  Office  of  Information 
Services,  (202)  366-9458,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Title:  Certification  of  Enforcement  of 
the  Heavy  Vehicle  Use  Tax. 

OMB  Number:  2125-0541. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Formfs):  N/A 

Affected  Public:  State  highway 
agencies. 

Abstract:  Title  23,  United  States  Code, 
Section  141(d),  provides  that  a  State's 
apportionment  of  funds  under  23  U.S.C. 
104(b)(5)  shall  be  reduced  in  an  amoimt 
up  to  25  percent  of  the  amount  to  be 
apportioned  during  any  fiscal  year 
beginning  after  September  30,  1984,  if 
vehicles  subject  to  the  Federal  heavy 
vehicle  use  tax  are  lawfully  registered  in 


the  State  without  having  presented 
proof  of  payment  of  the  tax.  The  annual 
certification  of  collection  of  the  heavy 
vehicle  use  tax  submitted  by  each  State 
serves  as  the  primary  means  of 
determining  State  compbance  with  23 
U.S.C.  141(d)  by  the  FHWA.  Under  the 
rulemaking  authority  granted  to  the 
Secretary  of  Transportation  by  23  U.S.C 
315,  the  FHWA  has  determined  that  an 
annual  certification  of  compliance  by 
each  State  is  the  least  obtrusive  means 
of  administering  the  provisions  of  the 
legislative  mandate. 

Evidence  of  compliance  with  23 
U.S.C.  141(d)  is  comprised  of  two 
elements:  reporting  and  recordkeeping. 
The  reporting  element  consists  of  a 
simple  certification  submitted  to  FHWA 
on  an  annual  basis  by  the  State's 
Governor  or  designated  official.  The 
recordkeeping  element  consists  of  a  one- 
year  retention  of  Schedule  1,  Form 
2290,  by  the  States  (or  other  suitable 
alternative  provided  by  regulation). 

Compliance  reviews  are  periodically 
conducted  by  FHWA  to  determine  if  the 
certification  is  adequate  to  ensure 
effective  administration  of  23 
U.S.C.141(d). 

The  certification  requirement  is  the 
critical  factor  in  establishing  a 
manageable  and  reasonable  procedure 
for  determining  State  compliance  with 
the  statute.  Without  aimual  certification 
and  supporting  records,  determinations 
of  compliance  would  involve  frequent 
reviews  of  State  registration  procedures 
and  practices  and  would  clearly  be  an 
obtrusive  Federal  presence  in  State 
programs. 

Estimated  Annual  Burden  Hours:  612. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725-17th  Street,  NW., 
Washington,  IX  20503,  Attention 
FHWA  Desk  Officer.  Comments  are 
invited  on:  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publicaticHi. 
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Issued  in  Washington,  DC,  on  June 
22.1998. 

Vanester  M .  Williams, 
Clearance  Officer.  United  States  Department 
of  Transportation 
[FR  Doc.  98-17068  Filed  6-25-98;  8:45  am) 

BILUNG  CODE  4910-62-f> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Broad  Agency  Announcement:  Funds 
Availability  for  Research  Projects  and 
Technology  Advancements  Under  the 
Next  Generation  High-Speed  Rail 
Program 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  funds  availability: 
Broad  Agency  Announcement  (BAA)  for 
research  projects  and  technology 
advancements  under  the  next  generation 
high-speed  rail  program. 

Introduction 

The  Federal  Railroad  Administration 
(FRA)  is  soliciting  pre-proposal  concept 
papers  for  various  research  projects, 
technology  advancements  and/or 
demonstrations  directed  at  enhancing 
the  deployment  of  high-speed  rail 
service  in  the  United  Stales. 
Technologies  most  likely  to  enhance  the 
deployment  of  high-speed  rail  service  in 
the  U.S.  are  those  which  wrill — (a) 
enhance  the  revenue-generating 
capability  of  high-speed  operations;  (b) 
bring  about  capital  cost  reductions  and 
economy  in  producing  equipment  and 
facilities;  (c)  reduce  operating  costs  of 
high-speed  rail  service;  (d)  improve  the 
reliability  of  equipment  and 
infrastructure  components;  (e)  improve 
safety;  and/or  (f)  enhance  the  social 
beneHts  and/ or  environmental  aspects 
of  high  speed  rail. 

Eligible  Participants 

This  is  an  unrestricted  solicitation. 
Any  responsible  source  may  submit  a 
pre-proposal  concept  paper  for 
consideration  including,  but  not  limited 
to,  states  or  local  governments,  or 
organizations  of  state  or  local 
governments,  institutions  of  higher 
education,  hospitals  or  other  non-profit 
organizations,  private  individuals, 
corporations,  businesses  or  commercial 
organizations,  except  that  any  business 
owned  in  whole  or  in  part  by  the 
Federal  Government  is  not  eligible. 
Although  businesses  owned  in  whole  or 
in  part  by  the  Federal  Government  are 
not  eligible  for  funding  under  the 
Program,  they  may  contract  with  eligible 


participants.  Cooperative  arrangements 
(e.g.,  joint  ventures,  limited 
partnerships,  teaming  arrangements,  or 
collaboration  emd  consortium 
arrangements)  are  permitted  and 
encouraged.  Small,  Small 
Disadvantaged  (SD),  and  Women- 
Owned  (WO)  Business  Concerns,  and 
Historically  Black  Colleges  and 
Universities  (HBCU)  and  Minority 
Institutions  (Mis)  are  encouraged  to 
submit  pre-proposal  concept  papers  on 
their  own  and/or  in  collaboration  with 
others.  However,  no  portion  of  this  BAA 
will  be  set  aside  exclusively  for  Small, 
SD,  or  WO  Business  Concerns,  or  for 
HBCU  and  Mis.  Attention:  Minority, 
Women-Owned  and  Disadvantaged 
Business  Enterprises  (DBFs)!  The 
Department  of  Transportation  (DOT), 
Short-Term  Lending  Program  (STLP) 
offers  working  capital  financing  in  the 
form  of  lines  of  credit  to  finance 
accounts  receivable  for  transportation 
related  contracts.  Maximum  line  of 
credit  is  $500,000  with  interest  at  the 
prime  rate.  For  further  information  call 
(800)  532-1169.  Internet  address: 
http://osdbuweb.dot.gov. 

Exchanges  and  Points  of  Contact 

Exchanges  of  information  between 
interested  parties  and  the  Government, 
prior  to  submission  of  pre-proposal 
concept  papers,  are  strongly 
encouraged.  Such  informal  exchanges 
may  provide  would-be  offerors  with 
preliminary  information  on  the 
Government's  level  of  interest  in 
prospective  works  or  projects  or  on  the 
availability  of  funds.  Any  exchanges  of 
information  must  be  consistent  with 
procurement  integrity  requirements  of 
section  27  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  423, 
as  amended)  (see  Federal  Acquisition 
Regulation  (FAR)  3.104).  For  technical 
inquires,  interested  parties  may  contact 
the  BAA  primary  technical  point  of 
contact,  Mr.  Robert  McCowm  (Tel:  202/ 
632-3250,  Fax:  202/632-3854),  or  one  of 
the  other,  secondary  technical  points  of 
contact  identified  in  Appendix  A  of  the 
BAA  98-01  Pre-Proposal  Preparation 
Package  (BAA  98-01  Package),  available 
from  the  FRA.  All  non-technical 
inquiries  should  be  directed  to  the 
Grants/Contracting  Officer,  Mr.  Thomas 
Riddle  (Tel:  202/632-3391,  Fax:  202/ 
632-3846).  Please  note  that  FRA 
anticipates  changing  its  telephone 
service  on  or  about  July  10.  1998.  New 
telephone  numbers  will  be  assigned 
during  this  change  over.  For  the  first  30 
days  after  the  change  over,  there  will  be 
a  automatic  bridge/link  in  which  the 
service  provider  will  furnish  callers 
with  the  new  number  of  the  party  they 
are  trying  to  reach  when  an  old 


[replaced]  number  is  dialed.  After  30 
days,  a  caller  who  dials  an  old  number 
will  be  routed  to  the  DOT  operator  for 
assistance/new  number,  or  the  caller 
may  dial  the  DOT  information  line 
direct  at  202/366-4000.  As  of  the  date 
this  announcement/notice  was 
submitted  for  publication,  the  following 
numbers  have  been  tentatively  assigned 
for  the  points  of  contact  identified 
above,  for  usage  on  or  after  July  10, 
1998:  Mr.  McCown— Tel:  202/493-6350, 
RDV-30  Fax:  202/493-6333.  Mr. 
Riddle— Tel:  202/493-6149. 

BAA  Time  Line 

BAA  98-01  is  being  published  in  both 
the  Commerce  Business  Daily  (CBD)  and 
the  Federal  Register  (FR)  in  June  1998. 
(Note:  BAA  98-01  is  a  single  broad 
agency  aimouncement  of  the  FRA,  that 
is  being  advertised  and  published  in 
these  two  different  media  to  reach  a 
broad  base  of  prospective  applicants. 
The  description  of  BAA  98-01  may 
different  slightly  in  form  between  the 
two  publications,  but  each  will  be 
substantially  the  same  as  the  other  in  all 
material  respects.)  FRA  will  accept  pre- 
proposal  concept  paper  submissions, 
inquiries  and  requests  for  the  BAA  98- 
01  Package  under  BAA  98-01, 
immediately  upon  its  announcement 
and  appearance  in  either  the  CBD,  or 
FR,  or  June  22,  1998,  whichever  single 
date/event  occurs  first.  However,  to 
allow  interested  parties  adequate  time  to 
prepare  pre-proposal  concept  papers, 
FRA  will  not  begin  its  technical 
evaluations  before  July  22, 1998.  Unless 
BAA  98-01  is  superceded  or  canceled, 
FRA  will  continue  to  accept  concept 
submissions,  inquiries  and  package 
requests,  through  April  30,  1999; 
however,  fiscal  year  1999  (FY  99) 
awards  are  subject  to  the  availability  of 
FY  99  appropriations  or  the  continued 
availability  of  unobligated  prior  no-year 
funds.  Although  the  BAA  is  open  for  an 
extended  period,  interested  parties 
would  be  well  advised  to  submit 
proposals  as  early  as  possible. 

Funding  Authority  and  Related 
Information 

Finds  for  this  program  are  authorized 
in  the  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act 
1998,  PubUc  Law  105-66  (October  27, 
1997).  FRA  will  make  available  up  to 
$4.3  million  for  awards  under  the  BAA 
during  fiscal  year  1998  for  research 
project  and  technology  advancements  in 
areas  of  research  interest  to  the  FRA, 
that  are  evaluated  favorably  and 
determined  by  the  FRA  to  be  consistent 
with  the  objectives  of  this  BAA  and  of   • 
interest  to  the  Government,  and  for 
which  adequate  funding  exist.  Awards 
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may  be  of  any  dollar  value  within  the 
maximum  amounts  allowed  for  each 
area  of  interest  (so  long  as  those 
amounts  do  not  exceed  the  total  amount 
available  under  the  BAA),  but  it  is 
anticipated  that  most,  if  not  all. 
individual  awards  (or  that  part  of  the 
Government's  portion  in  a  cost  sharing 
arrangement)  will  have  dollar  values 
ranging  between  $25,000  and  $500,000 
each.  Prospective  offerors  are  advised 
that  awards  greater  than  $500,000  will 
generally  require  the  awardee  (except  a 
small  business  concern)  to  already  have 
in  place  or  prepare,  at  or  before  the  time 
of  award,  an  acceptable  plan  to 
maximize  the  participation  of  minority, 
women-owned  and  disadvantaged 
business  enterprises.  Because  the  range 
and  diversity  of  activities  that  may  be 
proposed  under  the  BAA  does  not 
permit  a  common  work  statement,  no 
single  Standard  Industrial  Classification 
(SIC)  code  will  be  issued  for  the  BAA. 
SIC  codes  will  be  specific  to  each 
individual  contract  award  as 
determined  by  the  type  of  activity  in 
which  the  actual  offeror  will  be 
engaged,  and  as  a  function  of  the 
ownership  characteristics  of  the 
prospective  offeror.  Cost  sharing  by 
awardees  is  not  mandatory  under  this 
BAA,  however  because  of  the  potential 
for  long-term  beneHts  to  those  Arms  or 
institutions  involved  in  these  research 
and  development  activities,  offerors  are 
strongly  encouraged  to  consider  sharing 
the  cost  of  their  proposed  projects. 

Awards 

Research  projects,  technology 
advancements,  and/or  demonstrations 
proposed  under  this  BAA  will  be 
considered  for  award  through  a  two-step 
process.  In  the  first  step,  interested 
parties  must  submit  a  pre-proposal 
concept  paper  for  each  research  project, 
technology  advancement  or 
demonstration  (by  area  of  interest)  the 
applicant  wishes  the  FRA  to  consider. 
The  purpose  of  the  pre-proposal  concept 
paper  is  to  preclude  unwarranted  and 
possibly  costly  effort  on  the  part  of 
interested  parties  whose  proposed  work 
may  not  be  of  interest  to  the  FRA  under 
this  BAA.  Pre-proposal  concept  papers 
submitted  under  this  BAA  will  be 
subject  to  technical  review  in 
accordance  with  the  established 
evaluation  criteria.  Based  upon  its 
evaluations,  the  FRA  will  subsequently 
notify  each  respondent  who  submits  a 
pre-proposal  concept  paper  as  to 
whether  the  Government  encourages  or 
does  not  encourage  the  submission  of  a 
full  proposal.  In  the  second  step, 
respondents  whose  pre-proposal 
concept  papers  are  evaluated  favorably 
and  determined  by  the  FRA  to  be 


consistent  with  the  objectives  of  the 
BAA  and  of  interest  to  the  Government, 
may  be  requested  to  submit  a  full 
technical  and  cost  proposal  or  other 
information  relative  to  the  initial 
submission  for  further  consideration. 
Such  a  request  will  NOT  guarantee  the 
applicant  that  an  aweird  will  be 
forthcoming  for  the  offered  work  or 
project,  nor  otherwise  create  an 
obligation  on  the  part  of  the 
Government.  Awards  may  take  the  form 
of  contracts,  grants  or  cooperative 
agreements.  Contracts  will  be  used 
when  the  principal  purpose  is  the 
acquisition  of  supplies  or  services 
(including  research  and  development) 
for  the  direct  benefit  or  use  of  the 
Federal  Government.  Grants  or 
cooperative  agreements  vtnll  be  used 
when  the  principal  purpose  of  the 
transaction  is  to  stimulate  or  support 
research  and  development  for  another 
public  purpose. 

Areas  of  Technology  Interest 

Technologies  which  are  high-priority 
research  candidates  for  evaluation 
pursuant  to  this  announcement  include: 
(1)  Grade  crossing  hazard  mitigation 
systems.  (2)  Innovative,  low  cost 
technologies  to  improve  track  and 
structures.  (3)  Advance  train  control 
systems.  (4)  Non-electric  locomotives 
and  passenger  equipment  systems.  (5) 
Other  scientific  study,  technology 
adaptation,  or  demonstration  directed 
toward  advancing  the  state-of-the-art  or 
increasing  the  knowledge  or 
understanding  of  high-speed  passenger 
rail  service  in  the  U.S. 

Pre-Proposal  Concept  Papers  and 
Preparation  Instructions 

Pre-proposal  concept  papers  should 
be  ten  (10)  pages  or  less  (except  as 
otherwise  noted).  Pre-proposal  concept 
paper  submissions  must  contain  a 
Technical  Concept  Section  and  a  Cost  or 
Pricing  Section,  and  when  applicable,' 
should  contain  a  Phased  or  Follow-on 
Research  Project  Section.  Specific 
content  and  format  requirements  and 
additional  instructions  for  preparing 
submissions,  as  well  as  further 
information  on  the  areas  of  interest 
themselves  and  the  evaluation/selection 
process,  are  provided  in  the  BAA  98-01 
Package.  Interested  parties  may  obtain  a 
copy  of  the  BAA  98-01  Package  by 
submitting  a  written  request  to  U.S. 
Department  of  Transportation,  Federal 
Railroad  Administration,  Office  of 
Acquisition  and  Grants  Services,  RAD- 
30.  400  7th  Street,  SW.  Mail  Stop  50. 
Washington,  DC  20590,  or  via  tele- 
facsimile request  (Fax  No.  202/632- 
3846),  to  the  attention  of  the  Grants/ 
Contracting  Officer.  Mr.  Riddle.  The 


request  should  also  reference  the 
SoUcitation  No.  BAA  98-01.  The  BAA 
98-01  Package  should  also  be  available 
on  the  Internet  in  July  1998, 

Evaluation  Criteria 

Pre-proposal  concept  papers  (and 
later  full  proposals  or  other 
submissions,  if  and  when  requested) 
will  be  evaluated  using  the  following 
criteria,  which  are  listed  in  descending 
order  of  relative  importance:  (1)  The 
overall  scientific  merit  and/or  technical 
merits  of  the  proposal.  (2)  The  degree  to 
which  the  overall  proposed  technical 
effort  will  advance  U.S.  high-speed  rail 
technology,  and  the  extent  to  which  its 
application  to  railroad  operations  would 
improve  intercity  passenger  operations 
through  improved  railroad  capital 
equipment  or  infrastructure,  traffic 
control  centers,  interfaces  among  these, 
or  operating  methods,  and/or  its 
potential  for  f>erformance  improvement 
.in  one  or  more  qualities  such  as,  cost 
effectiveness,  reliability,  safety, 
availability,  or  maintainability.  (3)  The 
technical  qualifications  and 
demonstrated  experience  of  key 
personnel  proposed  to  perform  the 
technical  efforts.  (4)  The  administrative 
qualifications  and  demonstrated 
experience  of  the  proposing 
organization  to  support  projects  such  as 
those  proposed.  (5)  The  reasonableness 
and  realism  of  the  proposed  costs  and 
fee  (if  any).  (6)  The  degree  to  which 
Federal  funds  are  leveraged  by  private, 
non-Federal,  cmd/or  Federal  funds 
available  from  sources  other  than  FRA 
programs.  (7)  The  availability  of  funds. 
THIS  ANNOUNCEMENT 
CONSTITUTES  THE  ONLY 
SOUCITATION.  NO  OTHER  REQUEST 
FOR  PROPOSALS  OR 
ANNOUNCEMENT  WILL  BE  ISSUED. 

Dated:  )une  18. 1998. 
James  T.  McQueen, 

Associate  Administrator  for  Railroad 

Development. 

[PR  Doc.  98-16762  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33556] 

Canadian  National  Railway  Company, 
Grand  Trunk  Corporation,  and  Grand 
Trunk  Western  Railroad  Incorporated — 
Control — Illinois  Central  Corporation, 
Illinois  Central  Railroad  Company, 
Chicago,  Central  and  Pacific  Railroad 
Company,  and  Cedar  River  Railroad 
Company 
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action:  Decision  No.  5  in  STB  Finance 
Docket  No.  33556;  Request  for 
Comments  on  Procedural  Schedule. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  is  inviting  comments 
from  interested  persons  on  a  proposed 
procedural  schedule  for  this  proceeding. 
On  February  12,  1998,  Canadian 
National  Railway  Company  (CNR), 
Grand  Trunk  Corporation  (GTC),  and 
Grand  Trunk  Western  Railroad 
Incorporated  (GTW),'  and  Illinois 
Central  Corporation  (IC  Corp.),  Illinois 
Central  Railroad  Company  (ICR), 
Chicago,  Central  and  Pacific  Railroad 
Company  (CCP),  and  Cedar  River 
Railroad  Company  (CRRC).^  filed  a 
notice  of  intent  (CN/IC-1) '  to  file  a  joint 
application  seeking  Surface 
Transportation  Board  (Board)  authority 
under  49  U.S.C.  11321-26  for  the 
acquisition  of  control,  by  CNR,  through 
its  indirect  wholly  owned  subsidiary 
Blackhawk  Merger  Sub,  Inc.,  of  control 
of  IC  Corp.  and  through  it  of  ICR  and  its 
railroad  affiliates,  and  for  the  resulting 
common  control  by  CNR  of  GTW  and  its 
railroad  affiliates  and  ICR  and  its 
railroad  affiliates.* 
DATES:  Written  comments  on  the 
Board's  proposed  schedule  must  be  filed 
with  the  Board  no  later  than  July  16, 
1998.  Applicants'  reply  is  due  by  July 
27,  1998. 

ADDRESSES:  Send  an  original  and  25 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  33556  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  Administrative  Law  Judge  David 
Harfeld,  Federal  Energy  Regulatory 
Commission,  Office  of  Administrative 


I  CNR,  GTC.  and  GTW.  and  their  affiliates,  are 
referred  to  collectively  as  CN. 

'  IC  Corp.,  ICR.  CCP,  and  CRRC.  and  their 
affiliates,  are  referred  to  collectively  as  IC  CN  and 
IC  are  referred  to  collectively  as  Applicants. 

'CN/IC-1  reflected  Applicants'  expectation  that 
they  would  file  the  Priniary  Application  on  or 
before  June  12.  1998.  In  view  of  the  need  to  take 
account  of  subsequent  developments.  Applicants 
state  that  they  now  expect  to  file  in  July. 

*ln  Decision  No.  2  (served  March  13.  1998.  and 
published  that  day  in  the  Federal  Register  at  63  FR 
12574),  we  found  that  the  transaction  contemplated 
by  Applicants  is  a  major  transaction,  as  that  term 
is  defined  at  49  CFR  1 180.2(a);  we  assigned  the 
proceeding  to  Administrative  Law  Judge  David 
Harfeld  for  handling  of  all  discovery  matters  and 
the  initial  resolution  of  discovery  disputes:  and  we 
advised  the  parties  that  they  will  be  required  to 
submit  all  pleadings  twih  in  the  required  paper 
form  and  also  as  computer  data  contained  on 
diskettes  (disks)  or  compact  discs  (CDs). 

In  Decision  No.  4  (simultaneously  being  served 
with  this  decision  today),  we  address  Applicants' 
petition  (CN/IC— 4)  for  waiver  or  clarification  of 
certain  filing  requirement*. 


Law  Judges,  888  First  Street,  N.E.,  Suite 
IIF,  Washington,  DC  20426  [(202)  219- 
2514;  FAX:  (202)  219-3289)  and  to  each 
of  Applicants'  representatives:  (1)  Paul 
A.  Cunningham,  Esq.,  Harkins 
Cunningham,  1300  19th  Street.  N.W.. 
Suite  600,  Washington,  DC  20036-1609; 
and  (2)  William  C.  Sippel,  Esq.. 
Oppenheimer  Wolff  &  Donnelly,  Two 
Prudential  Plaza,  45th  Floor,  180  North 
Stetson  Avenue,  Chicago,  IL  60601- 
6710.  Comments  should  contain  the 
name  and  address  of  the  commenting 
party,  any  recommendations  for  changes 
to  the  attached  proposed  procedural 
schedule  and  support  for  any  such 
changes. 

In  addition  to  submitting  an  original 
and  25  copies  of  all  paper  documents 
filed  with  the  Board,  the  parties  shall 
also  submit,  on  disks  or  CDs,  copies  of 
all  textual  materials,  electronic 
workpapers,  data  bases  and 
spreadsheets  used  to  develop 
quantitative  evidence.  Data  must  be 
submitted  on  3.5  inch  IBM-compatible 
floppy  disks  or  CDs.  Textual  materials 
must  be  in,  or  convertible  by  and  into, 
WordPerfect  7.0.  Electronic 
spreadsheets  must  be  in,  or  convertible 
by  and  into,  Lotus  1-2-3  97  Edition, 
Excel  Version  7.0,  or  Quattro  Pro 
Version  7.0.  A  copy  of  each  disk  or  CD 
submitted  to  the  Board  should  be 
provided  to  any  other  party  upon 
request.' 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1613.  (TDD  for  the 
hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  On  May 
20.  1998,  Applicants  filed  a  petition 
(CN/IC-5)  to  establish  a  proposed 
procedural  schedule*  as  follows: 

Applicants'  Proposed  Procedural 
Schedule  ^ 

F    Primary  Application  and  any 
related  applications  filed. 

F  +  30     Board  notice  of  acceptance  of 
primary  application  (and  any  related 
applications)  published  in  the  Federal 
Register. 


'In  Decision  No.  3  (served  May  19,  1998.  and 
published  on  May  22.  1998,  in  the  Federal  Register 
at  63  FR  28442-44).  we  denied  a  petition  for 
reconsideration  of  Decision  No.  2.  concerning  the 
requirement  that  parties  submit  copies  of  all  textual 
materials  on  disks  or  CDs,  and  stated  that  parties 
may  individually  seek  a  waiver  bT>m  the  disk -CD 
requirement. 

'Applicants'  proposed  schedule  is  similar  to  the 
180-day  schedule  proposed  to  the  Interstate 
Commerce  Commission  by  applicants  in  Finance 
Docket  No.  32549.  Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad  Company — Control 
and  Merger — Santa  Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe  Bailway  Company 
(BN/SFI. 

''  The  term  "F"  designates  the  date  of  filing  of  the 
application  and  "F  -t-  n"  means  "n"  days  following 
that  date. 


F  +  30    Environmental  Report  and 
Safety  Integration  Plan  due. 

F  +  45     Notification  of  intent  to 
participate  in  proceeding  due. 
Description  of  anticipated  inconsistent 
and  responsive  applications  due; 
petitions  for  waiver  or  clarification  due 
with  respect  to  such  applications. 

F  +  60    Inconsistent  and  responsive 
applications  due.  All  comments, 
protests,  requests  for  conditions,  and 
any  other  evidence  and  argument  in 
opposition  to  the  Primary  AppUcation 
due.  Comments  by  U.S.  Department  of 
Justice  ("DOJ")  and  U.S.  Department  of 
Transportation  ("DOT")  due. 

F  +  75     Notice  of  acceptance  (if 
required)  of  inconsistent  and  responsive 
applications  published  in  the  Federal 
Register. 

F  -f  90    Response  to  inconsistent  and 
responsive  applications  due.  Response 
to  comments,  protests,  requested 
conditions,  and  other  opposition  due. 
Rebuttal  in  support  of  primary 
application  and  related  applications 
due. 

F  +  105     Rebuttal  in  support  of 
inconsistent  and  responsive 
applications  due. 

r  +  125    Briefs  due,  all  parties  (not  to 
exceed  50  pages). 

F  +  145    Oral  argument. 

F  +  150    Voting  conference  (at 
Board's  discretion). 

F  +  180    Date  of  service  of  final 
decision. 

The  proposed  schedule  contains 
substantially  shorter  time  periods  than 
those  provitied  for  in  the  statute  at  49 
U.S.C.  11325.  For  instance,  pursuant  to 
49  U.S.C.  11325(b)(1),  written  comments 
about  an  application  may  be  filed  with 
the  Board  within  45  days  after  Board 
notice  of  acceptance  of  the  primary 
application  (and  any  related 
applications)  is  published  in  the 
Federal  Register.  Applicants  propose 
that  comments  be  filed  within  30  days 
of  publication  in  the  Federal  Register. 
The  proposed  schedule  also  suggests 
that  inconsistent  and  resf)onsive 
applications  be  filed  30  days  following 
acceptance  of  the  primary  application 
rather  than  the  90  days  noted  in  the 
statute. 

Comments  in  opposition  to  the 
AppUcants'  proposed  procedural 
schedule  were  filed  by  the  Brotherhood 
of  Maintenance  of  Way  Employees 
(BMWE),  on  June  2,  1998,  and  the 
United  Transportation  Union  (UTU),  on 
June  8,  1998.  Both  BMWE  and  UTU 
state  that  the  proposed  schedule  is  too 
short  and  urge  the  Board  to  adopt  the 
statutory  procedural  schedule  set  forth 
at  49  U.S.C.  11325(b).  Alternatively, 
UTU  urges  the  Board  to  adopt  a  350-day 
schedule  modeled  upon  the  procedural 


34958 


Federal  Register/ Vol.  63,  No.  123 /Friday.  June  26.  1998 /Notices 


schedule  issued  by  the  Board  in  CSX 
Corporation  and  CSX  Transportation, 
Inc.,  Norfolk  Southern  Corporation  and 
Norfolk  Southern  Railway  Company- 
Control  and  Operating  Leases/ 
Agreements —  Conrail  Inc.,  and 
Consolidated  Rail  Corporation,  STB 
Finance  Docket  No.  33388,  Decision  No. 
6  (STB  served  May  30, 1997). 

We  do  not  at  this  time  see  any 
compelling  reason  to  adopt  a  6-month 
procedural  schedule  for  this  proceeding. 
The  statute  allows  16  months  for  the 
processing  of  major  consolidation 
proceedings.  Under  49  U.S.C. 
11325(b)(3).  the  Board  must  conclude 
the  evidentiary  stage  of  the  proceeding 
within  13  months  of  the  appUcation's 
filing  date.*  and  must  issue  the  final 
decision  by  the  90th  day  after  the 
conclusion  of  the  evidentiary  stage.  We 
believe  that  a  10-month  procedural 
schedule  would  be  sufficiently 
expeditious  so  as  not  to  delay 
luinecessarily  any  benefits  that  would 
flow  from  the  proposed  integration  of 
the  CN  and  IC  systems,  while  at  the 
same  time  allowing  sufficient  time  to 
develop  the  record  upon  which  the 
Board's  decision  would  be  based.  We 
propose  to  modify  Applicants'  proposed 
procedural  schedule  so  as  to  conclude 
the  evidentiary  stage  of  this  proceeding 
approximately  8  months  after  the 
application  is  filed,  and  to  issue  the 
final  decision  approximately  2  months 
thereafter. 

Given  the  importance  of  the  safe 
implementation  of  major  rail 
consolidations,  we  propose  to  require 
Applicants  to  file  Safety  Integration 
Plans  on  Day  (F  +  30)  as  they  have 
proposed.  Also,  we  propose  to  require 
inconsistent  and  responsive  applicants 
to  file  their  Responsive  Environmental 
Reports  and  Environmental  Verified 
Statements  on  Day  (F  +  100).  which  is 
20  days  in  advance  of  when  inconsistent 
and  responsive  applications  would  be 
due. 

Specifically,  as  for  the  remainder  of 
the  procedural  schedule,  we  propose  to 
modify  Applicants'  proposed  schedule 
to  allow  30  more  days  for  parties 
intending  to  file  comments,  protests, 
requests  for  conditions,  and  any  other 
opposition  evidence  and  argument,  so 
that  these  filings  would  not  be  due  until 
90  days  after  the  application  is  filed 
(Day  (F  +  90)1.  Comments  from  the  U.S. 
Department  of  Justice  (DOJ)  and  the  U.S. 
Department  of  Transportation  (DOT) 
would  be  due  120  days  after  the 
application  is  filed.  Responses  to 


'SpeciTically.  the  statute  requires  the  completion 
of  the  evidentiary  stage  within  12  months  after 
publication  of  the  Federal  Register  notice  accepting 
the  application.  That  publication  is  due  no  later 
than  30  days  after  the  application  is  filed. 


comments,  protests,  requested 
conditions,  and  other  opposition  (except 
EXDJ  and  DOT),  and  also  rebuttal  in 
support  of  the  primary  application  and 
related  applications  would  be  due  on 
Day  (F  +  120).  We  propose  to  keep 
inconsistent  and  responsive 
applications  due  120  days  after  the 
application  is  filed  (Day  (F  +  120))  as 
provided  for  under  49  U.S.C. 
11325(b)(2).  Response  to  comments  of 
DOJ  and  DOT  would  be  due  on  Day  (F 
+  150  ).  Descriptions  of  anticipated 
inconsistent  and  responsive 
applications  and  jjetitions  for  waiver  or 
clarification  due  with  respect  to  such 
applications  would  be  due  on  Day  (F  + 
60)  (rather  than  Day  (F  +  45)). 

In  addition,  we  propose  adding  5  days 
for  responses  to  inconsistent  and 
responsive  applications  (which  would 
be  due  Day  (F  +  155)),  and  adding  15 
days  for  rebuttals  for  inconsistent  and 
responsive  applications  (which  would 
be  due  Day  (F  +  185)).  Briefs  would  be 
due  on  Day  (F  +  205),  and  we  are 
proposing  page  limitations  for  hheh  for 
all  parties  to  promote  useful,  focused 
filings,  with  Applicants  permitted  to  file 
somewhat  longer  briefs,  as  they  would 
have  more  points  to  address  at  that  time 
than  would  other  parties.  We  propose, 
however,  adding  10  days  to  Applicants' 
proposed  {>eriod  of  time  for  parties  to 
prepare  for  oral  argument,  so  that  oral 
argument  would  occur  on  Day  (F  +  235). 
The  oral  argument  would  close  the 
record.  We  propose  (as  did  the 
Applicants)  a  5-day  interval  between  the 
oral  argument  and  the  voting 
conference,  so  that  a  voting  conference 
would  occur  on  Day  (F  +  240).  We  also 
propose  allowing  60  days  after  the 
voting  conference  for  the  service  of  the 
Board's  final  decision  on  Day  (F  +  300). 

Proposed  Procedural  Schedule  as 
Modified  by  The  Board 

F    Primary  appUcation  and  any 
related  appUcations  filed. 

F  +  30     Board  notice  of  acceptance  of 
primary  apphcation  (and  any  related 
applications)  published  in  the  Federal 
Register. 

F  +  30    Safety  Integration  Plan  due. 

F  +  45     Notification  of  intent  to 
participate  in  proceeding  due. 

F  +  60    Description  of  anticipated 
inconsistent  and  responsive 
applications  due;  petitions  for  wsiiver  or 
clarification  due  with  respect  to  such 
appUcations. 

F  +  90    All  comments,  protests, 
requests  for  conditions,  and  Jiny  other 
evidence  and  argument  in  opposition  to 
the  Primary  Application  due  (except 
filings  by  U.S.  Department  of  Justice 
(EXDJ)  and  U.S.  Department  of 
Transportation  (DOT)). 


F  +  100     Responsive  Environmental 
Report  and  Envirorunental  Verified 
Statements  for  inconsistent  and 
responsive  applicants  due. 

F  +  ICO     Inconsistent  and  responsive 
applications  due.  Comments  by  DOJ  and 
EXDT  due.  Response  to  comments, 
protests,  requested  conditions,  and 
other  opposition  (except  DOJ  and  [X3T) 
due.  Rebuttal  in  support  of  primary 
application  and  related  applications 
due. 

F  +  140     Notice  of  acceptance  (if 
required)  of  inconsistent  and  responsive 
applications  published  in  the  Federal 
Register. 

F  +  150    Response  to  comments  of 
DOJ  and  DOT  due. 

F  +  155    Response  to  inconsistent 
and  responsive  applications  due. 

F  +  185     Rebuttal  in  support  of 
inconsistent  and  responsive 
applications  due. 

F  +  205     Briefs  due,  all  parties  (not  to 
exceed  50  pages  for  Applicants  and  not 
to  exceed  25  pages  for  all  other  parties). 

F  +  235    Oral  argument  (close  of 
record). 

F  +  240     Voting  conference  (at 
Board's  discretion). 

F  +  300    Date  of  service  of  final 
decision. 

Immediately  upon  each  evidentiary 
filing,  the  filing  party  will  place  all 
dociunents  relevant  to  the  filing  (other 
than  documents  that  are  privileged  or 
otherwise  protected  from  discovery)  in 
a  depository  open  to  all  parties,  and  will 
make  its  witnesses  available  for 
depositions.  Access  to  documents 
subject  to  protective  order  will  be 
appropriately  restricted.'  Discovery 
relating  to  applications  and  other  filings 
(including  responsive  and  inconsistent 
applications),  where  permitted,  will 
begin  immediately  upon  their  fiUng. 
The  Administrative  Law  Judge  (ALJ) 
assigned  to  this  proceeding  will  have 
the  authority  initially  to  resolve  any 
discovery  disputes. 

Environmental  Review  Process 

Based  on  consultations  with 
Applicants,  the  Board's  Section  of 
Environmental  Analysis  (SEA)  has 
determined  that  preparation  of  an 
Envirorunental  Assessment  (EA)  is 
appropriate  in  this  proceeding.  This 
approach  is  consistent  with  the  Board's 
environmental  rules  at  49  CFR  1105.6 
(b)(4),  which  call  for  an  EA  in  a  merger 
or  acquisition  such  as  this  proceeding. 
Also,  in  making  its  determination  to 
prepare  an  EA,  SEA  considered  the 
nature  of  the  transaction,  including  the 
projected  changes  in  train  traffic,  the 


*In  Decision  No.  1  (served  February  26.  1998),  a 
protective  order  was  issued  in  this  proceeding. 
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anticipated  changes  at  rail  yards  and     • 
intermodal  facilities,  and  the  number, 
type,  and  location  of  proposed 
construction  projects.  However,  if  SEA 
determines  that  this  proceeding  has  the 
potential  for  significant  environmental 
impacts,  then  SEA  may  prepare  an 
Environmental  Impact  Statement,  as 
required  by  the  National  Environmental 
Policy  Act  (NEPA). 

Applicants  originally  proposed  to  file 
an  environmental  report  30  days  after 
they  filed  their  application.  In  a  letter 
dated  June  18,  1998,  however. 
Applicants  requested  that  SEA  conduct 
a  modified  environmental  review 
process  in  this  proceeding.  SEA  concurs 
with  this  approach.  Under  this 
approach.  Applicants  will  provide,  with 
their  application  and  operating  plan,  an 
environmental  overview  rather  than  an 
environmental  report.  This  is  consistent 
with  the  Board's  environmental  rules  at 
49  CFR  1105.10  (d),  which  waive  the 
requirement  for  an  environmental  report 
for  applicants  that  retain  an 
independent  third-party  contractor  to 
work  under  SEA's  direction  to  prepare 
the  necessary  environmental 
documentation.  For  this  proceeding. 
Applicants  have  retained  the  requisite 
independent  third-party  contractor. 

With  direction  and  guidance  from 
SEA,  Applicants  will  prepare  and 
submit  to  SEA  a  Preliminary  Draft 
Environmental  Assessment  (PDEA). 
Preparation  of  a  PDEA  is  consistent  with 
the  Council  on  Environmental  Quality 
regulations  at  40  CFR  1506.5(b)  that 
permit  preparation  of  an  environmental 
assessment  by  an  applicant.  Upon 
receipt  of  Applicants'  PDEA,  SEA  will 
review  and  verify  the  environmental 
information  provided  by  Applicants  in 
this  document.  SEA  will  then  prepare  a 
Draft  Environmental  Assessment  (Draft 
EA)  for  public  review  and  comment. 
The  Draft  EA  will  include  SEA's 
independent  preliminary 
recommendations  for  mitigation  to 
address  potentially  adverse 
environmental  impacts. 

As  part  of  the  environmental  review 
process.  Applicants  also  propose  to 
submit  a  safety  integration  plan,  which 
will  fully  describe  the  extensive  plans 
they  have  for  maximizing  the  safe 
operation  of  the  combined  system. 

After  reviewing  all  of  the  public 
comments  on  the  Draft  EA  and 
conducting  additional  analyses,  SEA 
will  prepare  a  Final  Environmental 
Assessment  (Final  EA).  The  Final  EA 
will  include  SEA's  final 
recommendations  for  environmental 
mitigation.  The  Board  will  consider  all 
public  comments,  the  Draft  EA  and 
Final  EA,  and  SEA's  environmental 


recommendations  in  making  its  final 
decision  in  this  proceeding. 

Other  Matters 

Applicants  recommend  that,  in 
addition  to  noting  that  new  evidence 
may  not  be  filed  with  briefs,  the  Board 
should  further  clarify  that  cross- 
examination  depositions  of  rebuttal 
witnesses  cannot  be  used  as  a  vehicle 
for  adding  to  the  evidentiary  record  any 
documents  not  filed  with  the  Board  as 
part  of  the  application  or  one  of  the 
rounds  of  evidentiary  filings  specifically 
provided  for  by  the  Board's  schedule. 

Applicants  suggest  that  the  Board 
include  in  its  procedural  schedule 
language  which  reminds  parties  that,  in 
discovery  and  in  submissions  to  the 
Board,  they  focus  strictly  on  relevant 
issues. 

Applicants  request  that  the  Board 
direct  that  parties  wishing  to  engage  in 
discovery  consult  with  the  ALJ 
designated  to  handle  all  discovery 
matters  and  to  resolve  initially  all 
discovery  disputes,  and  that  the  Board 
give  the  ALJ  authority  to  adopt 
discovery  guidelines  and  rule  on 
discovery  matters  but  not  to  modify  the 
procedural  schedule. 

Applicants  also  suggest  that  the  Board 
require  appeals  of  ALJ  decisions  to  be 
filed  within  3  working  days  of  the  date 
of  a  bench  ruling,  or  in  its  absence  the 
date  of  a  written  ruling,  with  replies  to 
appeals  or  to  any  motion  filed  with  the 
Board  to  be  filed  within  3  working  days. 

We  invite  ail  interested  persons  to 
submit  written  comments  on  the 
procedural  schedule  we  are  proposing 
here.  Comments  must  be  filed  by  July 
16,  1998.  Applicants  may  reply  by  July 
27.  1998.'° 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  June  22.  1998 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams. 
Secretary. 
(PR  Doc.  9a-17132  Filed  &-25-98:  8:45  ami 
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"The  comments  of  BMWE  and  LTTU  will  be 
considered  along  with  any  other  comments  received 
in  response  to  this  notice. 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33585] 

RallTex,  Inc. — Control  Exemption — 
Central  Properties,  Inc.,  The  Central 
Railroad  Company  of  Indianapolis,  and 
The  Central  Railroad  Company  of 
Indiana 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11323-25  the 
acquisition  of  control  by  RailTex,  Inc., 
of  The  Central  Railroad  Company  of 
Indianapolis  and  The  Central  Railroad 
Company  of  Indiana,  Class  ID  rail 
carriers,  through  the  purchase  of  all  of 
the  stock  of  their  noncarrier  parent 
holding  company,  Central  Properties, 
Inc. 

DATES:  The  exemption  will  be  effective 
July  26,  1998.  Petitions  to  stay  must  l>e 
filed  by  July  13,  1998,  and  petitions  to 
reopen  must  be  filed  by  July  21, 1998. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  33585  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
pleadings  to  petitioner's  representative: 
Karl  Morell,  Ball  Janik  LLP,  Suite  225, 
1455  F  Street,  NW,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired  (202j  565— 
1695.) 

SUPPI.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  irova:  DC  News  & 
Data.  Inc..  1925  K  Street,  NW,  Suite  210, 
Washington.  DC  20006.  Telephone: 
(202)  289-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.)  Board 
decisions  and  notices  are  available  on 
our  website  at  WWW.STB.EXrr.GOV. 

Decided:  June  22, 1998. 

By  the  Board,  Chairman  Moi;gan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  98-17133  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surfac«  Transportation  Board 
[STB  OoclMt  No.  AB-65  (Suto-^40.  563XU 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — In  Harrison 
County,  WV 

On  June  8,  1998.  CSX  Transportation. 
Inc.  (CSXT)  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  0.87-raile  portion  of  its 
line  of  railroad  known  as  the  VVVAAP 
Subdivision,  extending  between 
milepost  1.23  and  milepost  2.1,  in 
Clarksburg,  Harrison  County,  WV.  The 
line  traverses  U.S.  Postal  Service  Zip 
Code  26301  and  includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.CC.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September 
25,  1998. 

Any  offer  of  financial  assistance 
(OF A)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See49CFRl002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  July  16, 1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  563X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001,  and  (2)  Charles  M.  Rosenberger, 
500  Water  Street,  Jacksonville,  FL 
32202.  Replies  to  the  CSXT  petition  are 
due  on  or  before  July  16, 1998. 

Persons  seeking  fiirther  information 
concerning  abandonment  procedures 
may  contact  the  Boards  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 


the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  prep)arBtion. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  )\me  18.  1996. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
VeroM  A.  WUluas. 
Secretary. 
(FR  Doc  M-16929  Filed  6-2S-98;  8:45  am] 
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DEPARTMEIfT  OF  THE  TREASURY 

Customs  Sarvics 

Determination  of  Origin  of  Qoods 
Procassed  in  a  Qualifying  mdustriai 
Zone  or  in  laraal  and  the  Wast  Bank  or 
QazaS^p 

AGENCY:  U.S.  Customs  Service, 
Departmoat  of  the  Treasury. 
ACTION:  General  policy  statement. 

SUMMARY:  This  document  expands  upon 
T.D.  9&-58  by  notifying  the  pubUc  that 
in  determining  the  country  of  origin  of 
textile  and  apparel  products  processed 
in  a  designated  qualifying  industrial 
zone  Customs  will  exclusively  apply  the 
rules  of  origin  for  textile  and  apparel 
products  set  forth  in  secticm  102.21, 
Customs  Regulations  (19  CFR  102.21), 
which  were  promulgated  pursuant  to 
the  authority  of  section  334.  Uruguay 
Round  Agreements  Act  (19  U.S.C.  3592). 
A  qualifying  industrial  zone  is  defined 
in  General  Note  3(a)(v)(G),  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS),  in  part,  as  an  area  that 
encompasses  portions  of  the  territory  of 
Israel  and  Jordan  or  Israel  and  Egypt. 

In  addition,  this  document  advises  the 
public  that,  in  accordance  with  the 
principles  and  policy  set  forth  in  T.D. 
96-58,  Customs  determines  the  origin  of 


a  textile  or  apparel  product  processed 
both  in  Israel  (outside  of  a  qualifying 
industrial  zone)  and  in  the  West  Bank 
or  Gaza  Strip  by  first  applying  the 
Customs  rulings  and  administrative 
practices  in  effect  prior  to  December  8, 
1994.  If  the  application  of  those  rulings 
and  practices  results  in  Israel  not  being 
the  origin  of  the  good.  Customs  appHes 
the  rules  in  section  102.21  to  determine 
the  country  of  origin,  with  no  further 
consideration  being  given  to  the 
processing  performed  in  Israel. 

Finally,  this  document  reminds  the 
public  that  section  102.21  is  not  used  to 
determine  whether  foreign  materials 
have  undergone  a  "double  substantial 
transformation"  for  purposes  of 
determining  whether  their  cost  or  value 
may  be  coimted  toward  the  value- 
content  requirement  of  various  special 
tariff  treatment  programs,  such  as  the 
U.S.-Israel  Free  Trade  Implementation 
Act. 

^FECnvE  DATE:  The  portion  of  this 
pohcy  statement  concerning  the  origin 
of  textile  and  apparel  products 
processed  in  a  qualifying  industrial 
zone  shall  apply  to  goods  entered  (v 
withdrawn  from  warehouse  for 
consumption  on  or  after  March  13, 
1998.  The  remainder  of  this  poUcy 
statement  shall  apply  to  goods  entered 
or  withdrawn  from  warehouse  for 
consumption  on  or  after  July  1,  1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Craig  Walker,  Special  Classification  and 
Marking  Branch.  Office  of  Regulations 
and  RuUngs,  (202)  927-1116. 
SUPPLBCNrARY  INFORMATION: 

Background 

Section  334  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C 
3592)  established  rules  of  origin  for 
textiles  and  textile  products.  Section 
102.21.  Customs  Regulations  (19  CFR 
102.21),  implemented  the  provisions  of 
section  334,  which  became  effective  July 
1.  1996. 

T.D.  SC-M 

T  D.  96-58.  published  in  the  Federal 
Register  on  July  31.  1996  (61  FR  40076), 
gave  notice  of  Customs  interpretation 
and  application  of  section  334(b)(5)  of 
the  URAA.  That  subsection  excepts 
from  the  rules  of  origin  governing 
textiles  and  textile  products  set  forth  in 
section  334,  goods  which  under  rulings 
and  administrative  practices  in  effect 
immediately  before  the  enactment  of 
section  334  (December  8.  1994)  would 
have  originated  in,  or  been  the  growth, 
product,  or  manufacture  of,  Israel. 
Section  334(b)(5)  further  provides  that 
those  rulings  and  administrative 
practices  in  effect  prior  to  December  8, 
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1994,  will  continue  to  be  applied  in 
determining  whether  goods  originate  in 
Israel,  "unless  such  rulings  and 
practices  are  modified  by  the  mutual 
consent  of  the  parties  to  the  (the  U.S.- 
Israel Free  Trade  Agreement)." 

After  analyzing  the  wording  in  section 
334(b)(5)  and  the  implementing 
Customs  Regulations  (19  CFR  102.21). 
Customs  concluded  in  T.D.  96-58  that 
in  determining  whether  goods  originate 
in,  or  are  the  growth,  product,  or 
manufactiu^  of  Israel.  Customs  will  first 
apply  the  rulings  and  administrative 
practices  in  effect  prior  to  December  8, 
1994.  If  that  determination  results  in 
Israel  not  being  the  country  of  origin  of 
the  goods,  then  Customs  will  apply  the 
rules  in  19  CFR  102.21  to  determine  the 
country  of  origin,  with  no  consideration 
being  given  to  assembly  or 
manufacturing  processes  performed  in 
Israel.  In  other  words,  if  a  good  is 
determined  not  to  be  a  product  of  Israel 
under  the  rulings  and  administrative 
practices  in  effect  prior  to  December  8, 
1994.  the  application  of  the  rules  in 
section  102.21  cannot  result  in  Israel 
being  the  country  of  origin  of  the  good. 
The  statement  of  poUcy  in  T.D.  96-58 
was  effective  July  1 .  1996. 

Qualifying  Industrial  Zones 

On  October  2, 1996,  the  U.S.-Israel 
Free  Trade  Area  Implementation  Act  of 
1985  (19  U.S.C.  2112  note),  was 
amended,  creating  a  new  section  9,  to 
authorize  the  President  to  proclaim  the 
elimination  of  duties  for  articles 
produced  in  the  West  Bank,  Gaza  Strip, 
and  a  "qualifying  industrial  zone." 
Pursuant  to  that  authority,  the  President 
issued  Proclamation  No.  6955  dated 
November  13,  1996  (pubhshed  in  the 
Federal  Register  on  November  18,  1996 
(61  FR  58761)),  which  modified  General 
Note  3(a),  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS),  to 
provide  duty-free  treatment  to  articles 
which  are  the  product  of  the  West  Bank, 
Gaza  Strip  or  a  qualifying  industrial 
zone  ("QIZ"),  provided  certain 
requirements  are  met.  Such  treatment 
was  effective  for  products  of  the  West 
Bank,  Gaza  Strip  or  a  QIZ  entered  or 
withdrawal  from  warehouse  for 
consumption  on  or  after  November  21, 
1996.  In  Proclamation  6955,  the 
President  delegated  to  the  U.S.  Trade 
Representative  the  authority  to 
designate  QIZs. 

Under  General  Note  3(a)(v)(A), 
HTSUS,  articles  the  product  of  the  West 
Bank,  Gaza  Strip  or  a  QIZ  which  are 
imported  directly  to  the  U.S.  from  the 
West  Bank,  Gaza  Strip,  a  QIZ  or  Israel 
qualify  for  duty-free  treatment,  provided 
the  sum  of  (1)  the  cost  or  value  of 
materials  produced  in  the  West  Bank, 


Gaza  Strip,  a  QIZ  or  Israel,  plus  (2)  the 
direct  costs  of  processing  operations 
performed  in  the  West  Bank.  Gaza  Strip, 
a  QIZ  or  Israel,  is  not  less  than  35%  of 
the  appraised  value  of  such  articles 
when  imported  into  the  U.S.  An  article 
is  considered  to  be  a  product  of  the 
West  Bank.  Gaza  Strip  or  a  QIZ  if  it  is 
either  wholly  the  growth,  product  or 
manufacture  of  one  of  those  areas  or  a 
new  or  different  article  of  commerce 
that  has  been  grown,  produced  or 
manufactured  in  one  of  those  areas. 
General  Note  3(a)(v)(C),  HTSUS,  states 
that  "(tlhe  term  "new  or  different  article 
of  commerce"  means  that  articles  must 
have  been  substantially  transformed  in 
the  West  Bank,  the  Gaza  Strip  or  a 
qualifying  industrial  zone  into  articles 
with  a  new  name,  character  or  use." 

General  Note  3(a)(v)(G),  HTSUS, 
defines  a  qualifying  industrial  zone  as 
any  area  that:  "(1)  Encompasses 
portions  of  the  territory  of  Israel  and 
Jordan  or  Israel  and  Egypt;  (2)  has  been 
designated  by  local  authorities  as  an 
enclave  where  merchandise  may  enter 
without  payment  of  duty  or  excise  taxes; 
and  (3)  has  been  designated  by  the  U.S. 
Trade  Representative  in  a  notice 
published  in  the  Federal  Register  as  a 
qualifying  industrial  zone.  ' 

By  letters  dated  June  30,  1997,  and 
July  1,  1997,  to  the  U.S.  Trade 
Representative,  the  Governments  of 
Jordan  and  Israel,  respectively, 
requested  the  designation  of  the 
industrial  zone  in  Irbid,  Jordan,  as  a 
QIZ.  Pursuant  to  subsequent 
consultations  among  the  three 
Governments,  the  Governments  of  Israel 
and  Jordan  entered  into  a  written 
agreement  dated  November  16,  1997, 
relating  to  the  establishment  of  the  frbid 
QIZ,  which  included  the  following 
provision,  entitled  "Rules  of  Origin': 

The  [Governments  of  Israel  and  Jordan) 
agree  that  the  origin  of  any  textile  or  apparel 
product  that  is  processed  in  the  Irbid 
Qualifying  Industrial  Zone,  regardless  of  the 
origin  or  place  of  processing  of  any  of  its 
imputs  or  materials  prior  to  entry  into,  or 
subsequent  to  withdrawal  from,  the  zone, 
will  be  determined  solely  pursuant  to  the 
rules  of  origin  for  textile  and  apparel 
products  set  out  in  Section  334  of  Uruguay 
Round  Agreements  Act,  19  U.S.C.  3592. 

By  notice  published  in  the  Federal 
Register  on  March  13,  1988  (63  FR 
12572),  the  Office  of  the  U.S.  Trade 
Representative  formally  designated  the 
Israeli-Jordanian  Irbid  Qualifying 
Industrial  Zone  as  a  QIZ,  effective  upon 
publication  of  the  notice  in  the  Federal 
Register.  To  date,  this  is  the  only  QIZ 
designated  by  the  U.S.  Trade 
Representative. 

Thus,  pursuant  to  the  agreement 
between  the  Governments  of  Israel  and 


Jordan,  and  by  the  mut\ial  consent  of  the 
U.S.  and  Israel,  Customs  will 
exclusively  apply  the  textile  and 
apparel  rules  of  origin  set  forth  in  19 
CFR  102.21  in  determining  the  country 
of  origin  of  a  textile  or  apparel  product 
processed  in  the  Irbid  QIZ.  This  means 
that  the  section  102.21  rules  will  be 
used  not  only  with  regard  to  processing 
performed  with  respect  to  a  textile  or 
apparel  article  in  the  Jordanian  and/or 
Israeli  portion  of  the  Irbid  Zone,  but  also 
with  regard  to  processing,  if  any, 
performed  outside  of  the  Zone  in  Israel 
or  in  any  other  country  either  prior  to 
the  article's  entry  into  the  Zone  for 
processing  or  subsequent  to  its 
withdrawal  from  the  Zone  after 
processing. 

Example 

The  following  example  is  set  forth  to 
illustrate  the  application  of  the  19  CFR 
102.21  rules  of  origin  to  determine  the 
origin  of  articles  processed  in  the  Irbid 
QIZ  from  imputs  processed  in  Israel: 

Fabric  woven  in  China  is  cut  in  Israel 
(outside  of  the  Irbid  QIZ)  into  components 
for  a  simple  shirt.  Those  components  are 
assembled  into  the  completed  shirt  in  the 
Jordanian  pmrtion  of  the  Irbid  QIZ  by  sewing 

Pursuant  to  section  334(b)(5)  of  the  URAA, 
the  U.S.  and  Israel  have  determined  by 
mutual  consent  that  the  section  102.21  rules 
of  origin  rather  than  the  rulings  and 
administrative  practices  in  effect  prior  to 
December  8,  1994,  shall  be  used  to  determine 
the  country  of  origin  of  textile  and  apparel 
products  processed  in  the  Irbid  QIZ. 
Therefore,  Customs  must  apply  section 
102.21  to  determine  the  origin  of  the  shirt. 

(a)  Section  102.21  requires  that  the  General 
Rules,  found  in  section  102.21(c),  be  applied 
in  sequential  order.  Section  102.21(c)(1) 
states  that  the  country  of  origin  of  a  good  is 
the  single  country,  territory,  or  insular 
possession  in  which  the  good  was  wholly 
obtained  or  produced.  Since  the  shirt  in  the 
above  example  was  not  wholly  obtained  or 
produced  in  a  single  country,  that  section  is 
not  applicable. 

(b)  Section  102.21(c)(2)  requires  that  the 
good  comply  with  the  applicable  tariff  shift 
rule  in  section  102.21(e).  The  applicable  tariff 
shift  rule  for  the  shirt  in  the  above  example 

is  a  change  to  the  heading  in  which  that 
garment  is  classified  from  any  other  heading, 
provided  that  the  change  is  the  result  of  the 
garment  being  wholly  assembled  in  a  single 
country,  territory,  or  insular  possession.  The 
shirt  in  the  above  example  meets  this 
requirement  because  it  was  wholly 
assembled  in  the  Jordanian  portion  of  the 
Irbid  QIZ.  Therefore,  the  shirt  is  considered 
to  be  the  "growth,  product  or  manufacture" 
of  the  QIZ  for  purposes  of  obtaining  duty-free 
treatment  under  General  Note  3(a)(v), 
HTSUS.  It  should  also  be  noted  that,  because 
the  country  of  origin  marking  statute  (19 
U.S.C  1304)  provides  that,  unless  excepted, 
every  imported  foreign  article  (or  its 
container)  shall  be  marked  with  the  "name  of 
the  country  of  origin  of  the  article"  (emphasis 
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added),  merely  marking  the  shirt  to  indicate 
that  it  is  a  product  of  the  Irbid  QIZ  would 
not  satisfy  the  requirements  of  19  U.S.C. 
1304.  Therefore,  since  the  processing  which 
determines  the  origin  of  the  shirt  under  19 
CFR  102.21  takes  place  in  the  Jordanian 
portion  of  the  QIZ,  the  country  of  origin  of 
the  shirt  for  marking  purposes  is  Jordan,  and 
it  must  be  so  marked. 

West  Bank  and  Gaza  Strip 

As  previously  stated,  articles 
produced  in  the  West  Bank  or  Gaza 
Strip  which  meet  the  requirements  set 
forth  in  General  Note  3(a)(v),  HTSUS, 
are  entitled  to  duty-free  treatment  when 
imported  into  the  U.S.,  effective  for 
articles  entered  on  or  after  November 
21.  1996. 

Example 

The  following  example  illustrates 
how  a  determination  is  made  as  to  the 
country  of  origin  of  a  textile  or  apparel 
product  which  is  processed  in  the  West 
Bank  or  Gaza  Strip  from  imputs 
processed  in  Israel  (outside  of  the  Irbid 
QIZ): 

Fabric  woven  in  country  A  is  cut  in  Israel 
(outside  the  Irbid  QIZ)  into  components  for 
men's  boxer  shorts  of  the  underwear  type. 
The  components  are  assembled  into  the 
completed  boxer  shorts  in  the  West  Bank  or 
Gaza  Strip. 

In  this  example,  no  processing  is 
p>erformed  in  the  Irbid  QIZ.  Therefore, 
pursuant  to  section  334(b)(5)  of  the  URAA 
and  the  statement  of  policy  set  forth  in  T.D. 
96-58,  Customs  must  first  apply  the  rulings 
and  administrative  practices  in  effect  prior  to 
December  8, 1994,  to  determine  whether 
Israel  is  the  country  of  origin  of  the  good.  It 
is  only  when  the  first  determination  results 
in  Israel  not  being  the  country  of  origin  of  the 
good  that  resort  is  made  to  the  section  102.21 
rules  of  origin  to  determine  the  good's 
country  of  origin,  with  no  further 
consideration  being  given  to  the  processing 
performed  in  Israel. 

With  regard  to  the  example,  Customs  has 
a  long  line  of  administrative  rulings 
predating  December  8,  1994,  holding  that  the 
cutting  of  fabric  into  garment  components 
results  in  a  substantial  transformation  of  the 
fabric,  while  the  assembly  of  those 
components  into  a  simple  garment  does  not. 
Thus,  in  this  example,  since  the  cutting  of 
the  garment  parts  is  performed  in  Israel. 
Israel  is  the  country  of  origin  of  the  boxer 
shorts,  and  there  is  no  application  of  the 
section  102.21  rules. 

Double  Substantial  Transformation 

In  addition  to  the  North  American 
Free  Trade  Agreement  ("NAFTA") 
(General  Note  12,  HTSUS),  there  are  a 
ntunber  of  special  tariff  preference 
programs  which  Congress  has 
implemented  to  promote  economic 
development  in  certain  parts  of  the 
world  by  permitting  duty-free  entry  of 
certain  products  from  designated 
countries,  provided  certain 


requirements  are  met.  These  include  the 
Generalized  System  of  Preferences 
("GSF")  (19  U.S.C.  2461  et  seq.),  the 
Caribbean  Basin  Economic  Recovery  Act 
("CBERA")  (19  U.S.C.  2701  et  seq.].  the 
Andean  Trade  Preference  Act  ("ATPA") 
(19  U.S.C.  3201  et  seq.).  the  U.S.-Israel 
Free  Trade  Area  Implementation  Act 
("IFTA")  (19  U.S.C.  2112  note).  General 
Note  3(a)(iv),  HTSUS  (relating  to 
products  from  U.S.  insular  possessions), 
and  General  Note  3(a)(v),  HTSUS 
(relating  to  products  from  the  West 
Bank,  Gaza  Strip  or  a  QIZ). 

To  receive  duty-free  treatment  under 
these  programs,  an  eUgible  article  must 
be  a  "product  of  the  beneHciary 
country,  it  must  be  imported  directly  to 
the  U.S.,  and  it  must  satisfy  a  value- 
content  requirement.  The  value  content 
requirements  in  the  GSP,  CBERA, 
ATPA,  IFTA,  and  General  Note  3(a)(v). 
HTSUS,  are  nearly  identical  and 
provide  that  the  sum  of  (1)  the  cost  or 
value  of  the  materials  produced  in  the 
beneficiary  country  (or  countries),  plus 
(2)  the  direct  costs  of  processing 
operations  performed  in  the  beneficiary 
country  (or  countries),  must  represent  at 
least  35%  of  the  appraised  value  of  the 
article  at  the  time  it  is  entered  into  the 
U.S. 

The  value-content  requirement  set 
forth  in  General  Note  3(a)(iv),  HTSUS,  is 
somewhat  different.  It  provides  that 
products  of  a  U.S.  insular  possession 
must  not  contain  foreign  materials 
which  represent  more  than  70%  of  the 
goods'  total  value,  or  in  the  case  of 
goods  ineUgible  for  duty-free  treatment 
under  the  CBERA,  more  than  50%  of 
their  total  value. 

In  determining  whether  products 
meet  the  value-content  requirements  in 
the  above  programs,  a  concept  known  as 
"double  substantial  transformation"  is 
used.  According  to  this  concept,  the 
value  of  foreign  material  (that  is, 
material  that  does  not  originate  in  the 
applicable  country,  territory  or 
possession)  may  be  considered  as  part  of 
the  value  of  materials  produced  in  that 
country,  territory  or  possession  for 
purposes  of  the  value-content 
requirement  only  if  it  undergoes  two 
substantial  transformations  in  the 
country,  territory  or  possession.  That  is, 
the  foreign  material  must  be 
substantially  transformed  in  the 
beneficiary  coiuitry,  territory  or 
possession  into  a  new  and  different 
intermediate  article  of  commerce,  which 
is  then  transformed  a  second  time 
during  production  of  the  final  article 
which  is  exported  to  the  U.S. 

Customs  application  of  the  double 
substantial  transformation  requirement 
in  the  context  of  the  GSP  received 
judicial  approval  in  The  Tonington 


Company  V.  United  States,  596  F.Supp. 
1083  (Crr  1984).  afTd.  764  F.2d  1563 
(Fed.Cir.  1985).  See  also  Azteca  Milling 
Co.  V.  United  States.  703  F.Supp.  949 
(CIT  1988),  aff'd  890  F.2d  1150  (Fed. 
Cir.  1989),  and  F.F.  Zuniga,  a/c 
Refractarios  Monterrey,  S.A.  v.  United 
States.  16  CIT  459  (1992).  aff'd  996  F.2d 
1203  (Fed.Cir.  1993).  T.D.  88-17, 
published  in  the  Federal  Register  on 
April  13.  1988  (53  FR  12143),  applied 
the  double  substantial  transformation 
concept  to  products  of  U.S.  insular 
possessions  for  purposes  of  determining 
whether  the  products  meet  the  foreign 
value  limitation  under  General  Note 
3(a)(iv).  HTSUS. 

The  GSP.  CBERA.  and  ATPA  statutes 
sp)ecifically  exclude  most  textile  and 
apparel  articles  from  eligibility  for  duty- 
free treatment  under  those  programs. 
However,  all  textile  and  apparel  articles 
are  eligible  for  duty-free  treatment 
under  the  IFTA,  General  Note  3(a)(iv), 
HTSUS,  and  General  Note  3(a)(v), 
HTSUS,  provided  that  they  meet  the 
applicable  requirements  of  those 
programs. 

In  T.D.  95-69  (the  Final  Rule 
document  promulgating  19  CFR  102.21). 
which  was  published  in  the  Federal 
Register  on  September  5, 1995  (60  FR 
46189).  Customs  responded  to  certain 
comments  received  in  response  to  the 
Notice  of  Proposed  Rulemaking 
concerning  the  effect  of  the  section 
102.21  rules  of  origin  on  existing 
Customs  rulings  holding  that  the  cutting 
of  garment  parts  and  the  assembly  of 
those  parts  into  garments  constitute  a 
double  substantial  tremsformation  for 
purposes  of  the  foreign  value  limitation 
in  General  Note  3(a)(iv),  HTSUS. 
Customs  stated  that: 

(s]inc0  section  334  deals  with  the  country 
of  origin  of  textile  and  apparel  products  and 
not  with  value  requirements  for  purposes  of 
duty  preferences,  section  334  will  not  aHiect 
either  foreign  material  value  determinations 
required  under  General  Note  3(a)(iv)  or 
value-added  requirements  contained  in  other 
statutory  provisions.  Accordingly.  Customs 
intends  to  continue  its  current  tariff 
treatment  of  garments  which  are  cut  and 
assembled  in  insular  possessions. 

Consistent  with  the  above  response. 
Customs  wishes  to  remind  the  public 
that  the  section  102.21  rules  of  origin 
are  not  used  to  determine  whether 
foreign  materials  have  undergone  a 
double  substantial  transformation  for 
purposes  of  determining  whether  their 
cost  or  value  may  be  considered  as  part 
of  the  value  of  materials  produced  in  the 
beneficiary  country,  territory  or 
possession  under  the  tariff  preference 
programs  referenced  above. 
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Conclusion 

In  determining  the  country  of  origin 
of  textile  and  apparel  products 
processed  in  a  designated  QIZ.  Customs 
will  exclusively  apply  the  rules  of  origin 
for  textile  and  apparel  products  set  forth 
in  19  CFR  102.21.  However,  pursuant  to 
the  principles  and  policy  set  forth  T.D. 
96-58,  Customs  determines  the  origin  of 
a  textile  or  apparel  product  processed 
both  in  Israel  (outside  of  a  QIZ)  and  in 
the  West  Bank  or  Gaza  Strip  by  first 
applying  the  rulings  and  administrative 
practices  in  effect  prior  to  December  8. 
1994.  If  that  determination  results  in 
Israel  not  being  the  origin  of  the  good. 
Customs  applies  the  rules  in  section 
102.21  to  determine  the  country  of 
origin,  with  no  further  consideration 
being  given  to  the  processing  performed 
in  Israel. 

Finally,  section  102.21  is  not  used  to 
determine  whether  foreign  materials 
have  undergone  a  double  substantial 
transformation  so  that  their  cost  or  value 
may  be  considered  as  part  of  the  value 
of  materials  produced  in  the  beneficiary 
country,  territory  or  possession  for 
purposes  of  the  value-content 
requirements  set  forth  in  the  above- 
specified  tariff  preference  programs. 

Dated:  June  22, 1998. 
Stuart  P.  Seidel, 

Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 
IFR  Doc.  98-17059  Filed  6-25-98;  8:45  am) 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8824 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8824,  Like- Kind  Exchanges. 
DATES:  Written  comments  should  be 
received  on  or  before  August  25,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  IX  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Like-Kind  Exchanges 

OMB  Number:  1545-1190 

Form  Number:  8824 

Abstract:  Form  8824  is  used  by 
individuals,  corporations,  partnerships, 
and  other  entities  to  report  the  exchange 
of  business  or  investment  property,  and 
the  deferral  of  gains  from  such 
transactions  under  Internal  Revenue 
Code  section  1031.  It  is  also  used  to 
report  the  deferral  of  gain  under  Code 
section  1043  firom  conflict-of-interest 
sales  by  certain  members  of  the 
executive  branch  of  the  Federal 
government. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200,000 

Estimated  Time  Per  Respondent:  1  hr., 
46  min. 

Estimated  Total  Annual  Burden 
Hours:  353,884 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  wrill  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  prop>er  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 


of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  16, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Cleamnce  Officer. 
(PR  Doc.  98-16843  Filed  6-25-98:  8:45  am] 

BILUNO  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[lNTL-939-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-939-86,  Insurance  Income  of  a 
Controlled  Foreign  Corporation  for 
Taxable  Years  Beginning  After 
December  31, 1986  (§§  1.953-2(e)(3)(iii). 
1.953-4(b),  1.953-5(a),  1.953-6fa), 
1.953-7(c)(8),  and  1.6046-1). 
DATES:  Written  comments  should  be 
received  on  or  before  August  25,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5569,  1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
Title:  Insurance  Income  of  a 
Controlled  Foreign  Corporation  for 
Taxable  Years  Begiiming  After 
December  31,  1986. 
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OMB  Number:  1545-1142. 

Regulation  Project  Number:  INTL- 
939-«6. 

Abstract:  This  regulation  relates  to  the 
definition  and  computation  of  the 
insurance  income  of  a  controlled  foreign 
corporation,  and  it  also  contains  rules 
applicable  to  certain  captive  insurance 
companies.  The  information  collection 
is  required  by  the  IRS  in  order  for 
taxpayers  to  elect  to  locate  risks  with 
respect  to  moveable  property  by 
reference  to  the  location  of  the  property 
in  a  prior  period;  to  allocate  investment 
income  to  a  particular  category  of 
insurance  income;  to  allocate 
deductions  to  a  particular  category  of 
insurance  income;  to  determine  the 
amount  of  those  items,  such  as  reserves, 
which  are  computed  with  reference  to 
an  insurance  company's  annual 
statement;  to  elect  to  have  related 
person  insurance  income  treated  as 
income  effectively  connected  with  the 
conduct  of  a  United  States  trade  or 
business;  and  to  collect  the  information 
required  by  Code  section  6046  relating 
to  controlled  foreign  corporations  as 
defined  in  Code  section  953(c). 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Time  Per  Respondent/ 
Recordkeeper:  28  hr.,  12  min. 

Estimated  Total  Annual  Burden 
Hoursr:  14,100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  16. 1998. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  98-16845  Filed  6-25-98;  8:45  ami 

MLLMQ  CODE  MSO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wag«  Committee.  Meetings 

The  Department  ol  Veterans  Affairs 
(VA),  in  accordance  with  Pub.  L.  92- 
463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 
Wednesday,  July  15, 1998,  at  2  p.m. 
Wednesday,  August  12, 1998,  at  2  p.m. 


Wednesday,  August  26, 1998,  at  2  p.m. 
Wednesday.  September  9. 1998.  at  2 
p.m. 

The  meetings  will  be  held  in  Room 
246,  Department  of  Veterans  Affairs 
Central  Office,  810  Vermont  Avenue 
NW,  Washington,  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L 
94-409,  and  as  cited  in  5  U.S.C. 
552b(c)(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee 
(05).  810  Vermont  Avenue  NW, 
Washington,  DC  20420. 

Dated:  )une  16,  1998. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  98-17008  Filed  6-25-98;  8:45  am) 
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This  section  ot  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  by  the  CWice  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  aippear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  280 

[Docket  Number:  970724177-8057-02] 

RIN  0693-AB43 

Procedures  for  Implementation  of  the 
Fastener  Quality  Act 

Correction 

In  rule  document  98-9397  beginning 
on  page  18260  in  the  issue  of  Tuesday, 
April  14.  1998.  make  the  following 
corrections: 

§  280.2    [Corrected] 

1.  On  page  18272,  in  the  second 
column,  in  §  280.2.  in  the  definition  of 
Fastener  Quality  Assurance  System 
(QAS),  paragraph  (2)(iii).  in  the  ninth 
line,  "of  should  read  "or". 

§  280.6     [Corrected] 

2.  On  page  18274,  in  the  first  column, 
in  §  280.6(c)(5)(vi),  in  the  second  line, 
"conform"  and  "do  not  conform" 
should  read  "conform"  and  "do  not 
conform". 

§  280.602    [Corrected] 

3.  On  page  18275,  in  the  second 
column,  in  §  280.602(o).  in  the  second 
Une,  "FOA"  should  read  "FQA". 


§280.1010    [Corrected] 

4.  On  pag»  18278,  in  the  second 
column,  in  §  280.1010(b){3)(vi).  in  the 
first  line,  "authority  of'  should  read 
"authority  to". 

§280.1011    [Corrected] 

5.  On  page  18280.  in  the  third 
column,  §280.1011(c)(2)(v)  should  be 
added  above  §  280. 1011  (c)(2)(vi)  read  as 
follows: 

"(v)  Be  able  to  communicate 
effectively,  both  in  writing  and  orally,  in 
the  required  languages;" 

BILUNQ  CODE  1SOS-01-0 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[Attorney  Qerwral  Order  No.  2156-98] 

RIN1105-AA20 

Revision  of  Freedom  of  Information 
Act  and  Privacy  Act  Regulations  and 
Implementation  of  Electronic  Freedom 
of  Information  Act  Amer^dments  of 
1996 

Correction 

In  rule  document  98-14341  beginning 
on  page  29591,  in  the  issue  of  Monday. 
June  1. 1998,  make  the  following 
corrections: 

1.  On  page  29593,  in  the  first  column, 
under  the  heading  Regulatory  Flexibility 
Act,  in  the  third  line,  "U.S.C.  605  ())," 
should  read  "U.S.C.  605  (b)),  ". 

2.  On  page  29593,  in  the  first  column, 
under  the  heading  Regulatory  Flexibility 
Act,  in  the  third  line  from  the  bottom, 

"  indiidual"  should  read  "individual". 

§16.11     [Corrected] 

3.  On  page  29598,  in  the  first  column, 
in  §  16.11(b)(7),  in  the  fourth  line  fiom 


the  bottom,  after  time  remove  "include" 
and  insert  "includes  time  spent 
considering  any  formal  objection  to 
disclosure  made  by  a  business  submitter 
under  §  16.8,  but  does  not". 

4.  On  page  29599,  in  the  third 
column,  in  §  16.11(k)(3)(i),  in  the  fourth 
line,  "/urt/ired"should  read  "furthered". 

§16.41     [Corrected] 

5.  On  page  29600.  in  the  third 
column,  in  §  16.41(a).  in  the  29th  line, 
"make"  should  read  "'mark". 

§16.42     [Corrected] 

6.  On  page  29601,  in  the  second 
column,  in  §  16.42(e),  in  the  fourth  line 
from  the  bottom,  "regrading"  should 
read  "regarding". 

§  16.51    [Corrected] 

7.  On  page  29603,  in  the  second 
column,  in  §  16.51(a),  in  the  last  line,  " 
that."  should  read  "that:". 

§16.54    [Corrected] 

8.  On  page  29603,  in  the  third 
column,  in  §16. 54(c),  "individuals" 
should  read  "individual". 

Appendix  to  Part  16    [Corrected] 

9.  On  page  29604,  in  the  first  column, 
in  the  10th  line,  "2053"  should  read 
"20530". 

10.  On  page  29604,  in  the  second 
column,  under  the  heading  C,  in  the 
12th  line,  "20503"  should  read 
"20530". 

11.  On  page  29604,  in  the  second 
column,  under  the  heading  C.  in  the 
19th  line,  "20503"  should  read 
"20530". 

BILUNQ  CODE  1506-01-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400,  403,  410, 411, 417, 

and  422 

[HCFA-1030-IFq 
RIN  093d-AI29 

Medicare  Program;  Establishment  of 
the  Medicare+Choice  Program 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTJON:  Interim  final  rule  with  comment 
period. 

summary:  The  Balanced  Budget  Act  of 
1997  (BBA)  establishes  a  new 
Medicare+Choice  (M+C)  program  that 
significantly  expands  the  health  care 
options  available  to  Medicare 
beneficiaries.  Under  this  program, 
eligible  individuals  may  elect  to  receive 
Medicare  benefits  through  enrolhnent  in 
one  of  an  array  of  private  health  plan 
choices  beyond  the  original  Medicare 
program  or  the  plans  now  available 
through  managed  care  organizations 
under  section  1876  of  the  Social 
Security  Act.  Among  the  alternatives 
that  will  be  available  to  Medicare 
t)eneficiaries  are  M+C  coordinated  care 
plans  (including  plans  offered  by  health 
maintenance  organizations,  preferred 
provider  organizations,  and  provider- 
sponsored  organizations),  M+C  "MSA" 
plans,  that  is,  a  combination  of  a  high 
deductible  M+C  health  insurance  plan 
and  a  contribution  to  an  M+C  medical 
savings  account  (MSA),  and  M+C 
private  fee-for-service  plans. 

The  introduction  of  the  M+C  program 
will  have  a  profound  effect  on  Medicare 
beneficiaries  and  on  the  health  plans 
and  providers  that  furnish  care.  The 
new  provisions  of  the  Medicare  statute, 
set  forth  as  Part  C  of  title  XVIU  of  the 
Social  Security  Act,  address  a  wide 
range  of  areas,  including  eligibility  and 
enrollment,  benefits  and  beneficiary 
protections,  quality  assurance, 
participating  providers,  payments  to 
M+C  organizations,  premiiuns,  appeals 
and  grievances,  and  contracting  rules. 
This  interim  final  rule  explains  and 
implements  these  provisions. 

In  addition,  we  are  sohciting  letters  of 
intent  bom  organizations  that  intend  to 
offer  M+C  MSA  plans  to  Medicare 
beneficiaries  and/or  to  serve  as  M+C 
MSA  trustees. 

DATES:  Effective  date:  This  interim  final 
rule  is  effective  July  27,  1998. 

Comment  perioa:  Comments  will  be 
considered  if  received  at  the  appropriate 
address,  as  provided  below,  no  later 
than  September  24, 1998. 


ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Hedth  Care  Financing 
Administration,  Department  of  Health 
and  Himian  Services,  Attention:  HCFA- 
103D-IFC,  P.O.  Box  26688,  Baltimore. 
MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  Qne  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1027-IFC  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  docimient, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 

Provider  Sponsored  Organizations. 
Aaron  Brown,  410-78&-1033. 

h4+C  Private  Fee-For  Service  Plans, 
Anita  Heygster,  410-786-4486. 

M+C  MSA  Plans.  Cindy  Mason,  410- 
786-6680. 

Applications,  Robert  King,  410-786- 
7623. 

Quality  Assurance,  Brian  Agnew, 
410-786-5964. 

Payment/ACRs,  Al  D'Alberto,  410- 
786-1100. 

Encounter  Data.  Cynthia  Tudor,  410- 
786-6499. 

Federal/State,  Rebecca  Cardozo,  410- 
786-0300. 

Beneficiary  Appeals,  Valerie  Hart, 
410-786-6690. 

Enrollment.  Debe  McKeldin,  410- 
786-9159. 

Information  Campaign,  Jan  Drass, 
410-786-1354. 

Contracts,  Chris  Eisenberg,  410-786- 
5509. 

General  Issues.  Tony  Hausner,  410- 
786-8290. 

General  Issues.  Dorothea  Musgrave, 
410-786-6290. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Balanced  Budget  Act  of  1997 

Health  care  benefits  covered  under 
the  Medicare  program  are  divided  into 
two  parts:  hospital  insurance,  also 


known  as  "Part  A,"  and  supplementary 
medical  insurance,  also  known  as  "Part 
B."  Health  care  services  covered  under 
Part  A  include:  inpatient  hospital  care, 
skilled  niusing  faciUty  care,  home 
health  agency  care,  and  hospice  care. 
Part  B  coverage  is  optional  and  requires 
payment  of  a  monthly  premium.  Part  B 
covers  physician  services  (in  both 
hospital  and  nonhospital  settings)  and 
services  furnished  by  certain 
nonphysidan  practitioners.  It  also 
covers  certain  other  services,  including: 
clinical  laboratory  tests,  durable 
medical  equipment,  medical  supplies, 
diagnostic  tests,  ambulance  services, 
prescription  drugs  that  cannot  be  self- 
administered,  certain  self-administered 
anti-cancer  drugs,  some  other  therapy 
services,  certain  other  health  services, 
and  blood  not  covered  under  Part  A. 

Section  4001  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Public  Law  105-33), 
enacted  August  5,  1997,  added  sections 
1851  throu^  1859  to  the  Social 
Security  Act  (the  Act)  to  establish  a  new 
Part  C  of  the  Medicare  program,  knowm 
as  the  "Medicare+Choice  Program." 
Note  that  hereinafter,  unless  otherwise 
indicated  references  to  the  statute  are 
references  to  the  Act.  (The  existing  Part 
C  of  the  statute,  which  included 
provisions  in  section  1876  governing 
existing  Medicare  health  maintenance 
organization  (HMO)  contracts,  has  been 
redesignated  as  Part  D.)  Under  section 
1851(a)(1),  every  individual  entitled  to 
Medicare  Part  A  and  enrolled  under  Part 
B,  except  for  individuals  with  end-stage 
renal  disease,  may  elect  to  receive 
benefits  through  either  the  existing 
Medicare  fee-for-service  program  or  a 
Part  C  M+C  plan. 

The  introduction  of  the  M+C  program 
represents  what  is  arguably  the  most 
significant  change  in  the  Medicare 
program  since  its  inception  in  1965.  As 
its  name  implies,  the  primary  goal  of  the 
M+C  program  is  to  provide  Medicare 
beneficiaries  with  a  wider  range  of 
health  plan  choices  to  complement  the 
Original  Medicare  option.  Alternatives 
available  to  beneficiaries  under  the  M+C 
program  include  both  the  traditional 
managed  care  plans  (such  as  HMOs)  that 
have  participated  in  Medicare  on  a 
capitated  payment  basis  under  section 
1876  ,  as  well  as  a  broader  range  of 
plans  comparable  to  those  now  available 
through  private  insiurance.  Specifically, 
effective  January  1, 1999,  section 
1851(a)(2)  provides  for  three  types  of 
M+C  plans: 

•  M+C  coordinated  care  plans, 
including  HMO  plans  (with  or  without 
point  of  service  options),  provider- 
sponsored  organization  (PSO)  plans, 
and  preferred  provider  organization 
(PPO)  plans. 
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•  M+C  medical  savings  account 
(MSA)  plans  (that  is,  combinations  of  a 
high  deductible  M+C  health  insxu-ance 
plan  and  a  contribution  to  an  M+C 
MSA). 

•  M+C  private  fee-for-service  plans. 
In  addition  to  expanding  the  types  of 

available  health  plans,  the  M+C  program 
introduces  several  other  fundamental 
changes  to  the  private  health  plan  sector 
of  the  Medicare  program.  These  changes 
include: 

•  Establishment  of  an  expanded  array 
of  quality  assurance  standards  and  other 
consumer  protection  requirements. 

•  Introduction  of  an  annual 
coordinated  election  period.  This 
election  period,  to  be  conducted  in 
November  for  a  January  effective  date, 
will  feature  a  phased  in  lock-in  of 
enroUees  to  the  plan  they  have  elected 
during  this  coordinated  election  period. 
In  addition,  the  annual  coordinated 
election  period  will  include  the 
distribution  by  HCFA  of  uniform, 
comprehensive  information  about 
participating  plans  that  is  needed  to 
promote  informed  choices  by 
beneficiaries. 

•  Revisions  in  the  way  we  calculate 
payment  rates  to  the  plans  that  will 
narrow  the  amount  of  payment  variation 
across  the  country  and  increase 
incentives  for  plans  to  operate  in 
diverse  geographic  areas. 

•  Estaolishment  of  requirements 
concerning  participation  procedures  for 
physicians  and  other  health  care 
professionals  in  M+C  plans,  including 
prohibitions  on  interference  with  advice 
to  enrollees. 

These  requirements  will  bring  about 
changes  for  beneficiaries,  for  physicians 
and  other  health  care  providers,  for 
managed  care  organizations  that  now 
contract  with  Medicare  as  well  as  those 
that  will  be  able  to  contract  with 
Medicare  for  the  first  time,  and  for 
HCFA  and  the  States.  The  specific  areas 
addressed  by  the  different  sections  of 
the  statute  are  as  follows: 

•  Section  1851 — EUgibility,  election 
and  enrollment 

•  Section  1852 — Benefits  and 
beneficiary  protections 

•  Section  1853 — Payments  to  M+C 
organizations 

•  Section  1854 — Premiums 

•  Section  1855 — Organizational  and 
financial  requirements  for  M+C 
organizations 

•  Section  1856 — EstabUshment  of 
standards 

•  Section  1857 — Contracts  with  M+C 
organizations 

•  Section  1859 — Definitions  and 
miscellaneous  provisions 

As  provided  for  in  section  1856(b)(1), 
this  interim  final  rule  (1)  incorporates 


the  new  M+C  provisions  into  the 
Medicare  regulations,  (2)  interprets  the 
new  statutory  provisions  in  Part  C,  and 
(3)  establishes  by  regulation  new 
standards  under  the  M+C  program. 
Other  provisions  of  the  BBA  addressed 
in  this  interim  final  rule  include: 

•  Section  4002 — Transitional  rules  for 
current  HMO  Medicare  program. 

•  Section  4003 — Conforming  changes 
in  the  Medigap  program. 

•  Section  400&— M+C  MSAs. 

We  note  that  in  February,  1998,  the 
President  issued  an  Executive  Order 
directing  the  Secretary  to  comply  to  the 
extent  possible  through  administrative 
activities  with  the  standards  contained 
in  the  Consumer  Bill  of  Rights  and 
Responsibilities.  Therefore,  as  discussed 
in  several  sections  of  this  preamble,  we 
have  taken  these  standards  into 
consideration  in  developing  the 
regulations  contained  in  this  interim 
final  rule.  We  have  also  incorporated 
conforming  provisions  consistent  with 
other  parts  of  the  Medicare  statute,  such 
as  exempting  services  under  M+C 
coordinated  care  plans  from  the  anti- 
referral  provisions  in  section  1877. 

In  several  places  in  <this  preamble,  we 
indicate  that  HCFA  intends  to  develop 
additional  policy  guidance  or 
instructions.  In  doing  so,  we  will  use  a 
formal  rulemaking  process  and  allow  for 
review  by  the  Office  of  Management  and 
Budget  pursuant  to  the  requirements  of 
the  Paperwork  Reduction  Act  of  1995, 
wherever  it  is  appropriate  to  do  so. 

B.  Codification  of  Regulations 

The  regulations  text  set  forth  in  this 
interim  final  rule  is  codified  in  42  CFR 
Part  422 — Medicare+Choice  Program. 
(Note  that  new  part  422  was  estabUshed 
in  our  April  14, 1998  interim  final  rule 
on  PSOs  (63  FR  18124).)  The  current 
Medicare  regulations  for  managed  care 
organizations  that  contract  with  HCFA 
under  section  1876,  or  for  health  care 
prepayment  plans  (HCPPs)  that  are  paid 
imder  section  1833(a)(1)(A),  will 
continue  to  be  located  in  42  CFR  part 
417,  Health  Maintenance  Organizations, 
Competitive  Med'cal  Plans,  and  Health 
Care  Prepayment  Plans.  Although  the 
part  422  provisions  will  eventually 
supersede  the  regulations  in  part  417  for 
contracts  with  risk-bearing  HMOs  and 
competitive  medical  plans  (CMPs),  there 
are  some  purposes  for  which  the  part 
417  provisions  will  continue  in  effect 
for  a  transitional  period.  Also,  various 
provisions  of  section  4002  of  the  BBA 
provide  for  the  continuation  of  cost- 
based  contracts  under  section  1876  and 
of  agreements  with  HCPPs  under  section 
1833(a).  Thus,  the  part  422  regulations 
cannot  entirely  replace  the  part  417 
regulations  at  this  time.  (Both 


transitional  provisions  and  those 
relating  to  cost-based  contracts  and 
HMOs  are  discussed  in  detail  below  in 
the  appropriate  sections  of  this  interim 
final  rule.) 

For  the  convenience  of  organizations 
that  contract  with  HCFA  only  under  the 
M+C  program,  we  are  including  in  part 
422  both  new  requirements  that 
implement  newly  enacted  provisions  in 
Part  C  and  existing  requirements  from 
part  417  that  also  will  be  imposed  imder 
Part  C.  For  transitional  requirements, 
which  could  logically  appear  in  both 
parts,  we  are  setting  forth  the  full 
requirements  in  part  422  and 
referencing  them  in  part  417. 
Requirements  that  apply  to 
organizations  that  contract  with  HCFA, 
or  are  paid  by  HCFA,  only  under  section 
1876  or  1833(a)  will  remain  in  part  417. 
Regulations  implementing  the 
provisions  of  section  1310  of  the  Public 
Health  Service  Act  concerning 
Federally-quaUfied  HMOs  also  remain 
in  part  417. 

C.  Organizational  Overview  of  Petit  422 

The  major  subjects  covered  in  each 
subpart  of  part  422  are  as  follows: 

•  Subpart  A — Definitions,  including 
definition  of  types  of  plans,  appUcation 
process,  and  user  fees. 

•  Subpart  B — Requirements 
concerning  beneficiary  eUgibiHty, 
election,  enrollment  and  disenrollment 
procedures,  and  plan  information  and    ' 
marketing  materials. 

•  Subpart  C — Requirements 
concerning  benefits,  point  of  service 
options,  disclosing  of  information, 
access  to  services,  confidentiaUty  of 
enrollee  records,  advance  directives, 
and  beneficiary  protection  against 
liability. 

•  Suopart  D — Quality  assurance 
standards,  external  review,  and  deeming 
of  accredited  organizations. 

•  Subpart  E— Organizational 
relationships  vn\h  participating  entities 
including  the  prohibition  against 
interference  with  health  care 
professionals'  advice  to  enrollees, 
physician  incentive  requirements,  and 
special  rules  for  M+C  private  fee-for- 
service  plans  and  private  contracts  with 
health  care  professionals. 

•  Subpart  F — Payment  methodology 
for  M+C  organizations,  coverage  that 
begins  or  ends  during  inpatient  hospital 
stays,  hospice  care,  and  encounter  data 
requirements. 

•  Subpart  G — Requirements 
concerning  terms  and  conditions  for 
receiving  capitated  payments,  limits  on 
premiums  and  cost  sharing, 
determination  of  adjusted  commiuiity 
rate,  and  prohibition  of  State-imposed 
premium  taxes. 
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•  Subpart  H — Requirements 
concerning  provider-sponsored 
organi2ations  (PSOs). 

•  Subpart  I — Organization 
compliance  with  State  law  and 
preemption  by  Federal  law. 

•  Subpart  K — General  contract  and 
enrollment  requirements, 
administration  and  management,  and 
procedures  for  nonrenewal  or 
termination  of  contracts. 

•  Subpart  L — Effect  of  change  of 
ownership  or  leasing  of  facilities  during 
term  of  contract. 

•  Subpart  M — Requirements 
concerning  beneficiary  grievances  and 
orgemization  determinations  and 
appeals. 

•  Subpart  ^4 — Requirements  and 
procedures  for  contractor  appeals  of 
nonrenewals  or  terminations  of 
contracts. 

•  Subpart  O — Procedures  for 
imposing  intermediate  sanctions. 

Each  of  these  subparts  is  discussed 
below  in  section  II  of  this  preamble. 
Sections  in  and  IV  consist  of  separate 
disciissions  of  provisions  of  the  part  422 
regulations  that  specifically  concern 
M+C  MSA  plans  and  M+C  private  fee- 
for-service  plans,  respectively. 

n.  Provisions  of  the  Interim  Final  Rule 

A.  General  Provisions — Subpart  A 

1.  Overview 

Subpart  A  begins  with  a  brief  section 
(§  422.1)  that  specifies  the  general 
statutory  authority  for  the  ensuing 
regulations  and  indicates  that  the  scope 
of  part  422  is  to  establish  standards 
apphcable  to  the  M+C  program.  Under 
§  422.2,  we  then  set  forth  definitions  for 
terms  used  in  part  422  that  we  believe 
need  clarification.  These  definitions 
provide  the  generally  applied  meaning 
for  terms  that  are  used  throughout  part 
422.  Where  necessary,  we  have  included 
in  specific  subparts  of  part  422 
definitions  for  terms  used  primarily  in 
those  subparts.  In  §  422.4,  we  define  the 
three  different  types  of  M+C  plans, 
consistent  with  section  1851(a)(2) — 
M+C  coordinated  care  plans,  M+C  MSA 
plans  and  M+C  private  fee-for-service 
plans. 

Sections  422.6  and  422.8  then  detail 
the  application  process  for  an  entity 
seeking  an  M+C  contract  and  HCFA's 
application  evaluation  procedures. 

Section  422.10  adopts,  for  purposes  of 
the  M+C  program,  the  user  fee 
provisions  now  set  forth  at  §41 7.472(h). 

2.  Definitions  (§  422.2) 

For  the  most  part,  the  definitions 
presented  here  are  taken  directly  from 
the  statute  or  are  essentially  self- 
explanatory.  Below,  we  discuss  some 


notable  exceptions  to  this,  including 
cases  where  we  have  clarified  the  exact 
meaning  and  context  of  certain  terms. 
Please  keep  in  mind  that  the  definitions 
set  forth  in  subpart  A  reflect  general 
meanings  for  the  terms  as  they  are  used 
in  part  422  unless  otherwise  indicated: 
the  definitions  apply  strictly  for 
purposes  of  part  422.  For  example,  the 
term  "provider"  has  a  more  inclusive 
meaning  imder  part  422  than  it  does  for 
other  Medicare  purposes,  as  discussed 
below.  Similarly,  when  we  define  a  term 
anywhere  in  part  422  other  than  in 
subpart  A,  it  can  be  assxuned  that  the 
definition  of  the  term  is  limited  to  a 
specified  purpose  in  the  relevant 
subpart  or  section.  Thus,  as  specified  in 
the  relevant  sections  of  the  regulations, 
the  term  "substantial  financial  risk"  has 
a  different  meaning  for  purposes  of  the 
physician  incentive  provisions  under 
§  422.208  than  it  does  in  the  PSO 
provisions  under  §422.356. 

Benefits  and  Benefit  Categories 

In  §  422.2,  we  have  defined  both  the 
term  "benefits"  as  well  the  different 
categories  under  which  benefits  are 
provided:  basic  benefits,  additional 
benefits,  mandatory  supplemental 
benefits,  and  optional  supplemental 
benefits.  "Benefits"  consist  of  the  health 
care  services  delivered  or  covered  by  an 
M+C  organization.  (Note  that  "services," 
under  the  long-standing  Medicare 
definition  at  §  400.202,  encompass 
medical  care,  services,  and  items.)  The 
definition  of  benefits  is  relevant  both  for 
purposes  of  the  process  of  determining 
adjusted  community  rates  (ACRs)  for 
M+C  plans  and  for  purposes  of  a  new 
provision  in  Part  C  that  "pre-empts" 
State  laws  relating  to  "benefits." 

When  we  refer  to  one  of  the  categories 
under  which  benefits  are  provided, 
however,  we  generally  are  referring  not 
only  to  the  actual  health  services  that  a 
beneficiary  receives  or  is  eUgible  to 
receive,  but  also  to  the  pricing  structure 
applied  to  these  benefits.  For  example, 
the  definition  of  "additional  benefits" 
includes  both  the  health  care  services 
covered  under  a  plan  that  are  in 
addition  to  regularly  covered  Medicare 
services,  as  well  as  any  reductions  in 
premiums  or  cost-sharing  for  Medicare 
covered  services.  Thus,  the  amount  of 
deductibles  or  copayments  that  an  M+C 
plan  enrollee  must  expend  to  receive 
services  would  fall  within  the  scope  of 
the  term  "additional  benefits." 

We  wish  to  note  that  we  have  defined 
"basic  benefits"  in  this  regulation  to 
include  both  the  Medicare-covered 
benefits  required  under  section 
1852(a)(1)(A)  and  required  "additional 
benefits"  under  section  1852(a)(1)(B). 
Both  Medicare  benefits  and  required 


additional  benefits  are:  (1)  Coupled 
together  in  section  1852(a)(1),  in  the 
first  paragraph  under  subsection  (a), 
titled  "Basic  Benefits";  (2)  benefits  that 
an  M+C  has  an  obligation  to  provide  (in 
contrast  to  supplemental  benefits, 
which  may  be  provided  totally  at  the 
M+C  organization's  discretion);  (3) 
benefits  paid  for  with  Medicare  trust 
fund  money;  and  (4)  benefits  that  are 
covered  by  the  basic  premium,  if  any, 
that  counts  towards  the  limit  based  on 
the  actuarial  value  of  original  Medicare 
coinsurance  and  deductible  amounts. 

For  all  of  these  reasons,  we  have 
decided  to  divide  benefits  into  the  two 
categories  of  the  "basic  benefits" 
including  all  required  benefits,  and 
"supplemental  benefits,"  including  both 
mandatory  and  optional  supplemental 
benefits  provided  at  the  discretion  of  the 
M+C  organization.  We  note  that  while 
Congress  did  not  include  a  "definition" 
of  "basic  benefits"  in  Part  C,  it  appears 
to  use  the  term  "basic"  to  refer  only  to 
the  Medicare-covered  service  package. 
(See,  for  example,  section  1851(b)(1)(B) 
or  section  1854(e)(1).)  Although 
Congress  did  not  actually  include 
additional  benefits  in  the  term  "basic 
benefits,"  in  almost  all  cases,  it  coupled 
these  benefits  together,  and  treated  them 
the  same.  (See  sections  1852(a)(1),  and 
1854(a)(2)(A),  (3)(A),  (4)(A),  and  (e)(1).) 
We  accordingly  believe  that  it  is 
appropriate  in  this  regulation  to  include 
these  two  categories  together  in  the 
definition  of  "basic  benefits"  that 
applies  for  purposes  of  part  422.  We 
note,  however,  that  where  a  statutory 
provision  refers  only  to  the  Medicare 
benefit  component  of  our  part  422 
definition  of  "basic  benefits,"  we  will 
similarly  limit  the  regulation 
implementing  that  provision. 

M+C  Organization  and  M+C  Plan 

The  definitions  of  "M+C 
organization"  and  "M+C  plan"  set  forth 
in  §  422.2  are  based  on  the  BBA's  use  of 
these  terms,  which  is  not  always 
compatible  with  the  way  the  terms 
"organization"  and  "plan"  have  been 
used  in  the  past.  In  previous  HCFA 
docimients,  the  term  "managed  care 
organization"  frequently  has  been  used 
interchangeably  with  the  term 
"managed  care  plan"  or  "health  plan." 
Section  422.2  addresses  this  area  of 
potential  confusion  by  clarifying  the 
distinction  between  an  M+C 
organization  and  an  M+C  plan. 
Succinctly  stated,  an  M+C 
"organization"  is  an  entity  that 
contracts  with  HCFA  to  offer  an  M+C 
plan;  the  "plan"  consists  of  the  specific 
health  benefits,  terms  of  coverage,  and 
pricing  structure. 


UMI 


Federal  Register/Vol.  63,  No.  123/Friday,  June  26,  1998/Rules  and  Regulations  34971 


Section  1857(a)  specifically  states  that 
HCFA  contracts  with  an  M+C 
organization.  Thus,  for  requirements 
that  we  would  normally  think  of  as 
contractual  requirements,  we  use  the 
term  "M+C  organization."  In  §422.2 
then,  an  M+C  organization  is  defined  as 
a  public  or  private  entity  organized  and 
licensed  under  State  law  as  a  risk- 
bearing  entity  (with  the  exceptions  of 
PSOs  receiving  waivers)  that  is  certified 
by  HCFA  as  meeting  the  M+C  contract 
requirements.  Under  various  BBA 
provisions,  the  requirements  M+C 
organizations  are  responsible  for 
meeting  include:  processing  the 
enrollment  and  disenroUmenl  of 
beneficiaries  within  a  plan;  transmitting 
information  such  as  enrollment 
information  and  encounter  data  to 
HCFA;  submitting  marketing  materials; 
providing  all  Medicare-covered  benefits 
and  other  benefits  covered  under  the 
contract  in  a  manner  consistent  with 
specified  access  standards;  performing 
quality  assurance;  creating  and  carrying 
out  all  plan  procedures  for  grievances, 
organization  determinations,  and 
appeals;  maintaining  necessary  records; 
providing  advance  directives; 
establishing  procedures  related  to 
provider  participation;  setting  medical 
policies;  notifying  beneficiaries  of  any 
"Conscience  Protection"  exceptions; 
disclosing  physician  incentive  plans; 
receiving  payment;  reporting  financial 
information;  paying  user  fees;  making 
prompt  payments  to  providers; 
receiving  any  sanctions  invoked  by 
HCFA  on  any  of  the  organization's 
plans;  and  fulfilling  other  contract 
requirements  as  specified  in  reculation. 

Again,  in  contrast,  an  M+C  plan  is 
merely  the  health  benefits  coverage  and 
pricing  structure  that  the  organization 
offers  to  beneficiaries.  An  M+C  plan 
may  include  the  basic  benefits  only 
(basic  benefits  include  Medicare- 
covered  benefits  and  additional 
benefits)  or  basic  benefits  combined 
with  mandatory  and/or  optional 
supplemental  benefits. 

An  M+C  organization  may  select 
which  providers  furnish  services  under 
the  plan,  as  long  as  the  benefit  package 
meets  all  the  requirements  for  access 
withih  the  area,  and  outside  of  the  area 
for  specific  services.  As  discussed  in 
detail  below,  service  areas  and  benefit 
packages  generally  are  associated  with 
individual  plans;  uniform  premium 
requirements  and  the  need  for  an  ACR 
proposal  also  apply  at  the  plan  level. 

Sendee  Area 

The  service  area  designation  of  an 
M+C  plan  is  an  important  element  of  the 
structiu^  and  design  of  a  particiUar 
plan.  A  plan's  service  area — 


•  Determines  the  payment  rate  to  the 
organization  for  enroUees  of  the  plan, 
based  on  the  coimties  included  in  the 
service  area; 

•  Affects  what  benefits  will  be 
provided,  since  benefits  and  premiums 
must  be  uniform  under  an  M+C  plan, 
throughout  that  plan's  defined  service 
area; 

•  Determines  which  beneficiaries  are 
able  to  elect  the  plan,  because 
organizations  are  obligated  to  enroll  any 
eligible  resident  of  the  service  area  who 
elects  the  plan;  and 

•  For  network  plans,  is  the  area  in 
which  the  plan  is  required  to  make 
covered  services  available  and 
accessible;  and  determines  the 
boundaries  beyond  which  the  plan 
assumes  liability  for  lu^ently  needed 
care  and  may  offer  enrollment 
continuation  options. 

As  explained  below,  we  will  exercise 
discretion  in  reviewing  and  approving 
service  areas  requested  by  M+C  plans. 
For  network  plans,  we  will  use  our 
knowledge  of  how  service  areas  have 
been  designated  in  the  past  in  the 
Medicare  managed  care  program  and  in 
the  Federally-quahfied  HMO  program, 
which  we  have  administered  since 
1986,  to  ensiu%  availabihty  and 
accessibility  of  services.  We  will 
attempt  to  ensure  that  service  areas  of 
M+C  network  plans  are  consistent  with 
community  patterns  of  care  and/ or 
rating  practices — that  is,  service  area 
designations  are  not  artificially 
delineated  in  such  a  way  that  usual 
sources  of  care,  in  terms  of  geographic 
location,  are  not  available  to 
beneficiaries;  or  in  such  a  way  that  the 
service  area  designation  allows 
"gaming"  of  the  community  rate  that 
forms  the  basis  of  M+C  premiums  and 
benefits,  to  the  disadvantage  of 
Medicare  beneficiaries.  A 
nondiscrimination  standard  will  also 
apply  to  both  network  and  non-network 
plans.  To  the  extent  possible,  we  will 
attempt  to  ensure  a  "leve'  playing  field" 
among  plans  operating  in  the  same 
geographic  area  (for  example,  if  one 
plan  in  an  area  is  subject  to  the  county 
integrity  rule  discussed  below,  a  new 
plan  may  also  be  subject  to  the  same 
standard  in  determining  a  new  service 
area).  These  standards  will  also  be 
applied  in  evaluating  requests  for  M+C 
service  area  expansions  and  service  area 
reductions.  Consistent  with  the  goals  of 
the  new  M+C  program,  we  will  attempt 
to  maximize  the  niunber  of  choices 
available  to  Medicare  beneficiaries  and 
maximize  the  availability  of  low-cost 
plans  offering  additional  benefits. 

The  regulations  at  §  422.2  provide  that 
an  M+C  organization  may  propose  a 
specified  service  area  for  each  M+C 


plan,  and  HCFA  will  determine  whether 
the  proposed  area  can  be  approved.  The 
regulatory  definition  of  service  area  is 
slightly  different  from  the  current 
service  area  definition  at  §  417.401.  The 
latter  regulation  defines  the  term 
geographic  area  (which  we  used 
interchangeably  with  service  area  v«th 
respect  to  section  1876  contracts)  as 
"the  area  found  by  the  Secretary  to  be 
the  area  in  which  an  HMO  is  able  to 
deliver  the  full  range  of  services,"  a 
definition  that  was  essentially  common 
to  both  the  Medicare  program  and  the 
Federally  quahfied  HMO  program 
(§  417.1,  "service  area").  The  earlier 
definition  emphasizes  the  role  of  the 
Secretary  (HCFA)  in  the  designation  of 
service  areas,  and  incorporates  one  of 
the  standards  applicable  to  network 
plans  (which  continue  to  apply  to  such 
plans  in  these  regulations).  Statutory 
references  to  a  service  area  or 
geographic  area  under  Medicare, 
including  references  in  the  BBA,  do  not 
offer  a  definition  of  the  term  or  an 
indication  of  how  the  area  is  to  be 
determined. 

We  have  modified  the  wording  of  the 
earlier  regulatory  definition  of  "service 
area"  to  recognize  that  organizations 
will  propose  specific  areas  for  M+C 
plans.  Pursuant  to  section  1856(b)(1), 
which  provides  for  estabfishing  M+C 
standards  by  regulation,  and  section 
1856(b)(2),  which  provides  for  basing 
the  standards  on  standards  under 
section  1876,  we  have  retained  our 
authority  to  approve  or  deny  service 
area  configurations  that  organizations 
propose.  "This  reflects  what  has  been  the 
actual  past  practice  of  the  agency  in 
administering  the  Medicare  HMO/CMP 
program  and  the  Federally-qualified 
HMO  program.  The  new  definition  also 
recognizes  that  service  areas  designated 
by  organizations  for  non-network  plans 
are  designated  for  the  purpose  of 
determining  who  is  eligible  to  enroll  in 
the  plan. 

Consistent  with  current  and  past 
regulatory  and  statutory  standaJds,  wq 
will  evaluate  proposed  service  areas  of 
network  plans  to  determine  whether 
covered  services  are  available  and 
accessible,  under  the  standards  of 
§422.112,  to  any  resident  of  the  area 
eligible  to  elect  enrollment  in  the  plan. 
We  will  also  examine  the  proposed 
service  area  of  any  plan,  including  non- 
network  plans,  to  ensure  that  the 
delineation  of  the  area  does  not  result  in 
discrimination  against  beneficiaries 
through  "gerrymandering"  or  "red- 
lining" to  dehberately  avoid  particular 
areas  (e.g.,  to  prevent  the  enrollment  of 
poorer  Medicare  beneficiaries,  or  those 
known  to  be  in  poorer  health).  An 
example  of  such  a  practice  would  be  an 
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urban  area  network  plan's  exclusion  of 
poorer  inner-city  areas,  leaving  obvious 
"holes"  in  the  service  area  where 
residents  would  not  have  any  problem 
gaining  access  to  care  through  the  plan's 
providers  had  the  area  been  included  in 
the  proposed  service  area.  Although  we 
would  not  ordinarily  dictate  the 
inclusion  of  particular  areas  in  the 
service  area  of  a  plan — for  example,  a 
multi-county  commercial  plan  could 
include  only  some  of  its  counties  in  a 
Medicare  contract — we  would  seek  to 
prevent  clear  cases  of  discrimination 
against,  or  disadvantaging  of,  particular 
groups  or  populations. 

Pnor  to  the  BBA,  contracting  HMOs 
and  CMPs  (virtually  without  exception) 
all  had  existing,  defined  service  areas 
prior  to  entering  into  a  Medicare 
contract.  These  were  areas  in  which  the 
entities  offered  comprehensive  health 
care  services  to  non-Medicare  enroUees 
of  the  specified  geographic  area.  As 
noted  above,  Medicare's  statutory 
language  did  not  clearly  define  the 
terms  service  area  or  geographic  area, 
but  it  was  assimied  that  each 
organization  would  have  a  specific 
service  area  in  which  it  operated  and 
provided  coverage  to  any  enrollee  fi^m 
the  community  (including  any  Medicare 
enrollee).  The  Medicare  premiums  and 
benefits  are  a  function  of  the  community 
rate  of  the  plan,  the  rate  applicable  to 
any  covered  group  within  the 
community  covered  by  the  plan.  Hence, 
until  the  mid-1980s,  we  required  that 
the  service  area  for  Medicare  be  the 
same  as  the  service  afea  for  the  non- 
Medicare  population.  Subsequently,  we 
changed  our  policy  to  permit  HMC>s  and 
CMPs  to  limit  the  Medicare  service  area 
to  a  subset  of  the  non-Medicare 
(commercial)  area,  breaking  the  link 
between  commercial  service  areas  and 
Medicare  service  areas  (though  the 
Medicare  premiums  and  benefits 
continue  to  be  based  on  the  community 
rate  for  the  entire  non-Medicare 
community).  We  applied  a  "county 
integrity"  standard  in  determining  how 
HMOs  could  reduce  their  service  areas 
for  Medicare:  whole  counties  could  be 
excluded,  but  partial  counties  could 
only  be  excluded  if  the  organization 
operated  (for  commercial  purposes)  only 
in  a  portion  of  the  county. 

Because  the  BBA  provisions  on 
waiver  of  minimum  enrollment  and 
composition  of  enrollment  requirements 
permit  organizations  to  have  M-fC  plans 
with  no  prior  enrollment,  there  will  be 
plans  that  do  not  have  designated 
service  areas  and  do  not  have  a 
commercial  service  area  that  can  be 
used  as  a  reference  point  for  the 
designation  of  a  Medicare  service  area. 
In  the  case  of  network  plans,  we  would 


work  with  such  organizations  to 
determine  an  appropriate  service  area 
for  the  plan's  provider  network,  taking 
into  consideration  the  patterns  of 
medical  care  in  the  commimity  (e.g., 
where  people  obtain  care,  the  types  of 
providers  available  in  the  community, 
reasonable  travel  times  to  obtain  care). 
We  would  also  use  our  knowledge  of 
how  plan  serviqe  areas  generally  have 
been  determined  and  approved  in  the 
past,  as  well  as  how  other  organizations 
in  the  same  area,  or  a  similar  area,  have 
established  their  service  areas.  There 
could  be  concerns  both  with  a  proposed 
area  that  is  too  wide,  offering  limited 
availability  of  services  for  outlying 
areas,  and  with  a  proposed  area  that  is 
too  small,  which  would  limit  choices 
available  to  beneficiaries  or  might  raise 
the  concerns  discussed  above  regarding 
discrimination. 

We  believe  that  basing  our  decisions 
on  community  patterns  of  care  and  the 
practices  of  other  organizations  in  the 
same  area,  or  in  similar  areas,  is 
consistent  with  our  past  approach  to  the 
issue  of  service  area  designations,  and 
consistent  with  the  BBA.  The  BBA 
requires  a  similar  approach  in 
developing  elements  of  the  adjusted 
community  rate  for  new  plans  (e.g., 
1854(f)(4),  referring  to  "enrollment 
experience  of  other  contracts  entered 
into  under  this  part  and  •   •   •  data  in 
the  general  conunercial  marketplace"). 

With  respect  to  another  issue  related 
to  service  areas,  our  policy  that 
permitted  HMOs  and  CMPs  under  1876 
to  vary  premium  and  benefit  offerings 
by  coimty  within  a  service  area  (the 
"flexible  benefits"  policy)  will  no  longer 
apply  under  M+C.  The  flexible  benefits 
policy  permitted  organizations  to  use 
non-Medicare  revenue  to  offer  extra 
benefits  or  reduced  premiums  ("free 
benefits")  to  residents  of  a  particular 
county  or  counties  rather  than  in  the 
entire  service  area,  as  long  as  all 
Medicare  beneficiaries  in  the  entire 
service  received  at  least  the  level  of 
benefits  required  under  the  statute  as 
determined  through  the  adjusted 
community  rate  process.  With  the 
requirement  that  premiums  and  benefits 
be  uniform  throughout  an  M-t-C  service 
area,  it  is  not  possible  to  continue  the 
flexible  benefits  poUcy.  However,  an 
organization  may  be  able  to  offer 
mulOple  plans  and  propose  different 
service  areas  for  the  plans  in  order  to 
achieve  a  similar  result  as  the  flexible 
benefits  policy.  This  presents  us  with  an 
issue  of  how  to  deal  with  the  proposals 
for  service  areas,  or  the  carving  up  of 
existing  non-Medicare  service  areas, 
when  it  is  done  in  order  to  have 
different  premiums  and  benefits  in 
different  counties.  In  the  case  of 


network  plans,  a  carving  up  of  an 
existing  service  area,  and  the  offering  of 
multiple  plans  across  what  may  be  a 
single  service  area  for  the  non-Medicare 
population,  is  only  possible  if  each  of 
the  pl£ms  with  different  service  areas  is 
able  to  "stand  alone"  in  terms  of 
meeting  all  the  requirements  applicable 
to  plems.  The  designation  of  multiple 
service  areas  in  such  cases  should  also 
be  consistent  with  community  practices 
in  patterns  of  care,  and/or  consistent 
with  rating  practices,  and  service  are 
designations,  for  other  purchasers. 

Except  in  the  case  of  non-network 
MSA  plans,  as  discussed  below,  the  fact 
that  Medicare  pays  different  capitation 
rates  by  county  is  not  a  sufficient  reason 
to  establish  service  areas  consisting  of 
individual  coimties.  For  example,  a 
staff-model  HMO  operating  in  a  multi- 
county  area,  that  has  a  service  delivery 
network  consisting  of  only  one  hospital 
and  a  group  of  physicians  employed  by 
the  organization,  cannot  designate  each 
county  as  a  separate  service  area. 
Although  services  are  accessible  and 
available  in  each  county,  we  do  not 
believe  there  is  a  valid  reason  to  charge 
different  premiums  by  county,  for 
example,  when  all  Medicare 
beneficiaries  enrolled  in  the 
organization  will  be  using  the  same 
providers. 

On  the  other  hand,  some 
organizations  that  operate  with  very 
large  service  areas  may  be  justified  in 
breaking  up  larger  service  areas  for 
Medicare  contracting  purposes.  This 
would  be  similar  to  what  Federally- 
qualified  HMOs  do  in  designating 
distinct  service  areas  as  "regional 
components,"  which  are  sub-areas  with 
an  autonomous  provider  network  and 
with  different  community  rating  for  the 
regional  component.  Some  HMOs, 
although  they  do  not  identify  distinct 
service  areas,  require  enroUees  to  obtain 
services  from  a  particular  subset  of 
provide™  within  the  broader  netwoik 
(as  Federally-qualified  HMOs  are 
permitted  to  do  (see  45  FR  28655  (April 
29,  1980)).  Some  HMOs  offer  large 
employers  a  statewide  service  area 
consisting  of  different  provider 
networks  in  geographically  distinct 
areas  in  which  there  is  no  crossing  of 
boundaries,  or  very  little  crossing  of 
boundaries,  to  receive  services.  The 
large  employer  may  be  offered  one  rate 
for  all  areas,  but  the  same  HMO  may 
have  smaller  designated  service  areas 
for  smaller  regional  employers,  in  which 
different  rates  apply. 

In  evaluating  proposals  requesting 
approval  of  multiple  service  areas  in  a 
contiguous  geographic  area,  we  would 
consider  the  patterns  of  care  in  the 
community;  and  the  rating  and  service 
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area  practices  of  the  individual 
organization,  of  other  organizations  in 
the  area,  and  of  other  organizations  in 
similar  areas.  The  commercial  service 
area  will  continue  to  be  a  reference 
point  in  that  we  would  be  likely  to 
approve  a  proposal  if  what  is  proposed 
for  Medicare  contracting  is  similar  to 
what  is  done  in  the  commercial 
marketplace.  Similarly,  we  would  take 
into  consideration  any  determination,  or 
approval,  of  service  areas  by  State 
regulatory  bodies. 

At  a  minimum,  each  proposed  M+C 
service  area  must  be  an  area  in  which 
the  full  range  of  covered  services  are 
available  and  accessible  to  all  Medicare 
enrollees  primarily  through  providers 
located  in  the  service  area.  We  would 
also  evaluate  proposals  on  the  basis  of 
the  criteria  we  discuss  above  relating  to 
discrimination  against,  or 
disadvantaging  of,  particular 
beneficiaries  in  the  community.  These 
criteria  would  also  be  used  in  evaluating 
the  proposed  service  areas  of  non- 
network  plans.  Using  the  inner-city 
example,  an  entity  could  request  an  area 
consisting  only  of  the  poorer  irmer-city 
area,  where  residents  would  be  required 
to  pay  a  relatively  high  premium,  while 
other  areas  were  charged  a  much  lower 
premium.  We  would  view  this  practice 
as  discouraging  enrollment  within  a 
particular  area.  Although  the  statute 
does  not  expressly  provide  for 
evaluation  of  service  area  designations 
to  determine  whether  they  are 
discriminatory,  we  believe  that  it  is 
consistent  with  statutory  requirements 
relating  to  discrimination  and 
discouraging  enrollment  (at  1852(a)(3), 
with  respect  to  the  pricing  of  mandatory 
supplemental  premiiuns.  and  1852(b), 
with  respect  to  limiting  enrollment 
based  on  a  health  status  factor, 
including  claims  experience  or 
insurability).  We  have  included  the 
above  criteria  for  service  area  approval 
in  the  definition  of  "service  area"  in 
§422.2. 

As  noted  above,  we  are  providing  for 
a  special  exception  for  service  areas  for 
non-network  MSA  plans.  In  the  case  of 
M+C  MSA  plans,  differences  in 
payment  rates  for  a  given  county  affect 
not  just  the  amount  the  M+C 
organization  offering  the  MSA  plan  is 
paid,  but  the  amoimt  that  is  deposited 
in  MSA  accoimts.  (See  section  III  of  this 
preamble.)  We  have  decided  that  in  the 
case  of  M+C  non-network  MSA  plans, 
under  which  enrollees  are  not  limited  to 
receiving  services  in  a  defined  area,  we 
will  permit  M+C  organizations  to  offer 
a  different  M+C  plan  in  each  county  in 
which  they  wish  to  enroll  beneficiaries. 
This  would  mean  that  a  uniform  amount 
would  be  deposited  in  the  M+C  MSA 


account  of  every  enrollee  in  the  M+C 
MSA  plan,  and  the  M+C  organization 
could  file  a  separate  premium  amount 
for  each  county  to  ensure  that  the 
proper  amount  is  deposited  in  accounts 
in  that  county. 

Emergency  and  Ui^ently  Needed 
Services 

The  definitions  of  emergency  services 
and  urgently  needed  services  in  §  422.2 
are  based  on  section  1852(d)  and  thus 
differ  from  those  in  existing  §  417.401. 
In  accordance  with  section  1852(d)(3)  of 
the  statute,  we  are  codifying  the  concept 
that  an  "emergency  medical  condition" 
exists  if  a  "prudent  layperson"  could 
reasonably  expect  the  absence  of 
immediate  medical  attention  to  result  in 
serious  jeopardy  or  harm  to  the 
individual.  In  addition,  the  new 
definition  of  "emergency  services" 
includes  emergency  services  provided 
both  within  and  outside  of  the  plan, 
while  the  definition  of  "urgently  needed 
services"  continues  to  encompass  only 
services  provided  outside  of  the  plan's 
service  area  (or  continuation  area,  if 
applicable),  except  in  extraordinary 
circumstances  such  as  those  discussed 
below. 

Under  section  1852(d)(l)(C)(i),  M+C 
organizations  are  required  to  pay  for 
nonemergency  services  provided  other 
than  through  the  organization  where  the 
services  are  immediately  required 
because  of  unforseen  illness,  injury  or 
condition,  and  it  is  not  reasonable  given 
the  circumstances  to  obtain  the  services 
through  the  organization.  We  believe 
that  except  in  the  rarest 'and  most 
extraordinary  of  circumstances,  the  only 
situation  in  which  it  would  not  be 
reasonable  to  receive  nonemergency 
services  through  the  organization  would 
be  when  the  enrollee  is  absent  from  the 
service  area  of  the  M+C  plan  in  which 
he  or  she  is  enrolled.  It  is  possible, 
however,  albeit  extremely  unlikely,  that 
there  might  be  other  situations  in  which 
this  standard  would  be  met  by  an 
enrollee  who  is  in  the  plan  service  area. 

For  example,  there  could  be  some 
temporary  disruption  of  access  to  the 
M+C  plan's  provider  network,  such  as  a 
strike,  or  possibly  some  temporary 
physical  impediment  to  traveling  to 
M+C  plan  providers  that  are  otherwise 
readily  accessible.  Under  such 
circumstances,  an  individual  might  not 
need  emergency  services,  but  still  may 
warrant  immediate  attention.  Because 
we  do  not  beheve  that  we  can  say  that 
the  statutory  standard  could  never  be 
met  by  an  individual  who  is  in  the  plan 
service  area,  we  believe  it  is  appropriate 
to  provide  for  an  exception  in  the 
definition  of  urgently  needed  services  to 
the  rule  that  the  enrollee  be  out  of  area. 


We  are  thus  providing  for  such  an 
exception  in  extraordinary  cases  in 
which  the  network  is  imavailable  or 
inaccessible  due  to  an  unusual  event. 

Other  Definitions 

In  our  April  14, 1998  interim  final 
rule  setting  forth  the  definition  of  a  PSO 
and  related  requirements,  we 
estabUshed  under  §  422.350(b)  a 
definition  for  "health  care  provider" 
that  is  based  on  the  PSO  requirements 
in  section  1855(d)(5).  In  this  interim 
final  rule,  we  are  adopting  the  identical 
definition  for  general  purposes  of  the 
M+C  program.  Under  this  definition,  as 
discussed  in  greater  detail  in  our  April 
14  interim  final  rule  (63  FR  18126),  the 
term  "provider"  applies  both  to 
individuals  licensed  or  certified  by  a 
State  to  engage  in  the  delivery  health 
care  services  (such  as  physicians,  nurse 
practitioners,  clinical  social  workers),  as 
well  as  to  entities  engaged  in  the 
delivery  of  health  care  services  (such  as 
hospitals,  nursing  homes,  home  health 
agencies). 

Another  clarification  contained  in  this 
subpart  involves  the  definition  of 
"copayment."  We  have  defined 
copayment  as  a  fixed  amount  that  can 
be  charged  for  a  service.  This  is  to 
distinguish  copayment  from 
"coinsurance,"  which  is  a  fixed 
percentage  of  the  total  cost  of  a  service 
that  can  be  charged.  Copayments, 
coinsurance,  and  deductibles  represent 
the  three  forms  of  cost-sharing  under  a 
plan. 

Finally,  we  have  included  a  general 
definition  of  the  term  "balance  billing," 
indicating  that  balance  billing  refers  to 
an  amount  billed  by  a  provider  that 
represents  the  difference  between  the 
amount  the  provider  charges  an 
individual  for  a  service  and  the  sum  of 
the  amount  the  individual's  health 
insvu^r  (for  example,  the  original 
Medicare  program)  will  pay  for  the 
service  plus  any  cost  sharing  by  the 
individual.  We  note  that  there  is 
significant  variation  within  both 
original  Medicare  and  the  M+C  program 
regarding  the  extent  to  which  balance 
billing  is  p)erniissible.  For  example, 
under  original  Medicare,  no  balance 
billing  is  permitted  for  providers  of 
services  (such  as  hospitals  and  home 
health  agencies),  while  for 
nonparticipating  physicians,  balance 
billing  is  permissible  only  up  to  the 
difference  between  the  Medicare 
allowed  amount  and  the  Medicare 
limiting  charge.  Different  ndes  apply 
under  original  Medicare  for  other 
nonpeuticipating  suppliers  (such  as 
ambulance  or  durable  medical 
equipment  suppliers,  for  which  there 
are  currently  no  limits  on  balance 


34974  Federal  Register / Vol.  63,  No.  123/Friday,  June  26,  1998/Rules  and  Regulations 


billing).  Similarly,  under  the  M+C 
program,  different  balance  billing 
restrictions  apply  depending  on  the  type 
of  M+C  plan  and  the  contracting  status 
of  the  provider.  These  restrictions  are 
discussed  in  detail  in  the  appropriate 
sections  of  this  preamble,  particularly  in 
section  IV  regarding  M+C  private  fee- 
for-service  plans. 

3.  Types  of  M+C  Plans  (§  422.4) 

The  creation  of  the  M+C  program 
allows  beneficiaries  access  to  a  much 
wider  array  of  private  health  plan 
choices  than  the  existing  alternatives  to 
the  original  Medicare  program. 
Moreover,  this  new  program  will  enable 
Medicare  to  use  innovations  from  the 
commercial  sector  that  have  helped  the 
private  market  contain  costs  and  expand 
health  care  delivery  options. 

The  BBA  provides  for  several 
different  types  of  M+C  plans  to  be 
available  for  beneficiaries.  As  noted 
above,  these  various  M+C  plans  can  be  - 
classified  into  three  general  categories: 
M+C  coordinated  care  plans,  M+C  MSA 
plans  (that  is,  a  combination  of  a  high 
deductible  M+C  health  insiirance  plan 
and  a  contribution  to  an  M+C  MSA), 
and  M+C  private  fee-for-service  plans. 
Within  each  of  these  three  categories, 
M+C  organizations  may  offer  a  variety  of 
plans  to  Medicare  beneficiaries. 

Since  these  are  the  only  legally 
significant  categories  of  plans  under  the 
M+C  program,  we  do  not  believe  it  is 
necessary  to  define  all  of  the  different 
entities  that  accept  prepaid,  capitated 
payment  for  delivering  health  services. 
Thus,  examples  of  these  entities,  such  as 
PPOs.  HMOs,  or  health  insurance 
organizations,  are  not  defined  for 
purposes  of  this  regulation.  Essentially, 
all  entities  that  apply  to  offer  an  M+C 
plan  must  conform  to  the  requirements 
for  either  an  M+C  coordinated  care  plan, 
an  M+C  MSA  plan,  or  an  M+C  private 
fee-for-service  plan. 

M+C  Coordinated  Care  Plans 
(§422.4(aKl)) 

Under  the  M+C  program,  beneficiaries 
may  choose  from  among  a  variety  of 
coordinated  care  plans.  Coordinated 
care  plans  include,  but  are  not  limited 
to,  HMO  plans  (with  or  without  point  of 
service  options)  (HMOs),  plans  offered 
by  PSOs  (as  defined  in  section  1855(d) 
and  in  our  April  14,  1998  interim  final 
rule),  and  PPO  plans.  In  addition, 
certain  beneficiaries  may  be  able  to 
choose  another  type  of  coordinated  care 
plan,  the  Religious  Fraternal  Benefit 
Society  plan,  which  is  defined  in 
section  1859(e). 

Except  in  the  case  of  a  PSO  granted 
a  waiver  under  subpart  H  of  part  422, 
all  organizations  offering  M+C 


coordinated  care  plans  must  meet  the 
State  licensure  requirements  in  section 
1855  (and  §422.400).  Thus,  an  M+C 
coordinated  care  plan  must  be  offered 
by  an  entity  that  is  (1)  appropriately 
licensed  by  the  State  to  Dear  risk  and  (2) 
eligible  to  offer  health  insurance  or 
health  benefits  coverage  in  each  State  in 
which  it  offers  an  M+C  plan. 

In  addition,  an  M+C  coordinated  care 
plan  must  meet  the  definition  of  a 
coordinated  care  plan  set  forth  in 
§  422.4.  That  is,  an  M+C  coordinated 
care  plan  is  a  type  of  plan  offered  by  an 
M+C  organization  that  includes  a 
network  of  providers  that  are  under 
contract  or  arrangement  with  the 
organization  to  deliver  the  benefit 
package  approved  by  HCFA.  The 
network  must  be  approved  by  HCFA  to 
ensure  that  all  applicable  requirements 
are  met  including  access  and 
availability  standards,  service  area 
requirements,  and  quality  standards.  A 
coordinated  care  plan  may  include 
mechanisms  to  control  utilization,  such 
as  referrals  from  a  gatekeeper  to  receive 
services  within  the  plan,  and  financial 
arrangements  that  offer  incentives  to 
providers  to  furnish  high  quality  and 
cost-effective  care. 

Except  for  PSOs  that  have  obtained  a 
waiver  of  the  State  licensure 
requirement,  and  thus  are  subject  to  the 
additional  requirements  set  forth  in 
subpart  H  of  part  422,  distinctions 
among  HMOs.  PSOs,  PPOs,  and  other 
coordinated  care  plans  are  not  relevant 
for  the  purpose  of  applying  to  offer  an 
M+C  plan.  The  distinctions  among  the 
various  types  of  coordinated  care  plans 
may  be  relevant  for  purposes  of  State 
licensure.  However,  for  the  purpose  of 
an  M+C  apphcation.  we  are  not 
concerned  with  what  type  of 
coordinated  care  plan  an  applicant 
intends  to  offer.  In  fact,  an  entity  may 
offer  an  M+C  coordinated  care  plan 
even  though  it  is  not  specifically 
iicensed  as  an  HMO.  PSO,  or  PPO.  As 
long  as  the  entity  is  licensed  as  a  risk- 
bearing  entity  in  accordance  with 
section  1855  of  the  statute  and  the  plan 
being  offered  meets  the  definition  of  a 
coordinated  care  plan  under  §  422.4,  the 
entity  does  not  need  to  be  Ucensed 
specifically  as  an  HMO.  PSO.  or  PPO  to 
offer  an  M+C  coordinated  care  plan. 

For  example,  like  an  HMO  or  a  PSO, 
a  PPO  may  offer  an  M+C  plan.  Any 
organization  that  is  licensed  as  a  risk- 
bearing  entity  in  a  State  may  offer  an 
M+C  plan  that  is  structured  in  the  form 
of  a  PPO.  We  are  not  requiring  that  an 
organization  applying  to  offer  an  M+C 
PPO  plan  be  operating  as  a  PPO  in  the 
non-Medicare  marketplace.  In  that 
sense,  the  BBA  imposes  a  distinct 
change  from  prior  law,  because  it  does 


not  reqviire  that  organizations  with 
Medicare  prepaid  health  plan  contracts 
meet  certain  conditions  imposed  on 
their  structure  and  their  commercial 
business.  Under  section  1876,  a  PPO 
generally  could  not  obtain  a  Medicare 
risk  contract  because  most  PPOs  have 
members  that  are  eiut)llees  of  an 
indemnity  insurance  product,  and 
would  not  meet  the  requirements  under 
section  1876  to  be  an  "eligible 
organization"  entitled  to  contract  under 
that  section.  The  BBA  only  requires  that 
an  organization  be  providing  health 
benefits  and  insurance  to  enrollees 
(regardless  of  whether  on  an  indemnity 
or  prepaid,  capitated  status)  and  that  it 
be  licensed  by  the  State  as  a  risk-bearing 
entity. 

The  majority  of  the  PPOs  that  are 
currently  operating  are  plans  being 
offiered  by  State-licensed  indemnity 
carriers  or  State-licensed  HMOs. 
However,  where  the  State  does  license 
the  PPO  as  a  risk-bearing  entity,  the  PPO 
may  be  eligible  to  become  an  M+C 
organization  in  and  of  itself.  Conversely, 
where  the  State  does  not  allow  the  PPO 
to  bear  risk,  the  PPOs  in  those  States 
would  not  be  eligible  to  become  an  M+C 
organization  on  their  own.  These  PPOs 
that  are  not  allowed  to  bear  risk  may 
partner  with  a  licensed  risk-bearing 
entity  or  contract  with  a  licensed  risk- 
bearing  entity  to  "rent  out"  their  PPO 
network  of  providers.  Consistent  with 
our  policy  of  deferring  to  the  State  as  to 
which  entities  constitute  licensed  risk- 
bearing  entities  eligible  for  the  M+C 
program.  HCFA  will  defer  to  the  State 
in  terms  of  whether  the  PPOs  can  accept 
partial  capitation  from  the  licensed 
indenuiity  carrier  or  licensed  HMO. 

An  entity  offering  a  PPO  plan  must 
still  comply  with  the  requirements  in 
1854(e),  which  limit  enrollee  financial 
liability  under  a  PPO  plan  in  the  same 
manner  that  liability  is  limited  under  an 
HMO  plan  or  any  other  type  of  M+C 
coordinated  care  plan.  That  is,  the  sum 
of  the  premium  for  basic  benefits  and 
the  actuarial  value  of  all  out-of-pocket 
expenses  for  such  benefits  (including 
the  actuarial  value  of  all  cost-sharing  for 
non-participating  providers  in  a  PPO) 
cannot  exceed  the  actuarial  value  of  the 
deductibles  and  coinsurance  in  original 
fee-for-service  Medicare.  Therefore,  if  a 
PPO  expects  a  high  level  of  utilization 
of  non-participating  providers,  it  must 
have  a  very  low  premium  or  it  must 
have  a  significantly  reduced  level  of 
cost-sharing  for  such  services. 

Religious  Fraternal  Benefit  Society 
Plans 

One  specific  type  of  coordinated  care 
plan  authorized  by  the  BBA  is  a 
religious  fraternal  benefit  society  plan 
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(RFB  plan),  which  is  denned  in  section 
1859(e).  An  RFB  plan  is  an  entirely  new 
type  of  plan  that  may  be  offered  under 
the  M+C  program. 

As  with  the  other  types  of  coordinated 
care  plans,  an  entity  offering  an  RFB 
plan  must  be  organized  and  licensed 
under  State  law  as  a  risk-bearing  entity 
eligible  to  offer  health  insurance  or 
health  benefits  coverage  in  each  State  in 
which  it  offers  an  M+C  plan. 
Essentially,  an  RFB  society  must  meet 
the  state  licensing  requirements 
outlined  in  section  1855.  As  discussed 
above,  the  States  define  the  criteria  for 
licensure,  including  any  fiscal  solvency 
standards  that  apply. 

Also,  an  organization  offering  an  RFB 
plan  under  the  M+C  program  must  do 
more  than  merely  pay  health  care  claims 
on  behalf  of  their  beneficiaries.  Rather, 
RFB  plans  that  constitute  M+C 
coordinated  care  plans  must  meet  the 
definition  of  a  coordinated  care  plan 
included  in  this  regulation.  That  is,  they 
must  have  a  network  of  health 
professionals  and  meet  the  applicable 
access,  availability,  service  area,  and 
quahty  assurance  requirements. 

Section  1859(e)  defines  and  describes 
the  requirements  for  RFB  plans.  Section 
1859(e)(2)  describes  an  M+C  RFB  plan 
as  a  coordinated  care  plan  that:  (A)  Is 
offered  by  a  religious  fi^temal  benefit 
society  only  to  members  of  the  church, 
convention,  or  affiliated  group,  and  (B) 
permits  all  members  to  enroll  without 
regard  to  health  status-related  factors. 
Section  1859(e)(3)  states  that  the  RFB 
plan  must  be  offered  by  a  religious 
fraternal  benefit  society  that:  (A)  is 
described  under  section  501(c)(8)  of  the 
Internal  Revenue  Code  and  is  exempt 
from  taxation  under  section  501(a)  of 
that  Act;  (B)  is  affiliated  with,  carries 
out  the  tenets  of,  and  shares  a  religious 
bond  with,  a  church  or  convention  or 
association  of  churches  or  an  affiliated 
group  of  churches;  (C)  offers,  in  addition 
to  an  M+C  rehgious  fraternal  benefit 
society  plan,  at  least  the  same  level  of 
health  coverage  to  individuals  not 
entitled  to  Medicare  benefits  who  are 
members  of  such  church,  convention,  or 
group;  and  (D)  does  not  impose  any 
limitation  on  membership  in  the  society 
based  on  any  health  status-related 
factor. 

Section  501(c)  of  the  Internal  Revenue 
Code  generally  describes  the  rules 
applicable  to  those  organizations  which 
are  not  subject  to  Federal  income  tax 
under  section  501(a)  of  the  code. 
Section  501(c)(8)  describes  one  type — 
fraternal  beneficiary  societies,  orders  or 
associations  that  (a)  operate  under  the 
lodge  system  for  the  exclusive  benefit  of 
a  Fraternity  itself  operating  under  the 
lodge  system;  (b)  provide  for  the 


payment  of  life,  sick  or  accident  or  other 
benefits  for  the  members  of  such  society 
or  association  or  their  dependents. 

RFB  Plans  have  two  distinguishing 
factors  from  other  types  of  M+C 
coordinated  care  plans.  The  first  is  that 
RFB  plans  are  allowed  to  limit  their 
enrollment  to  members  of  the  church. 
Section  1859(e)(1)  indicates  that  a 
religious  fraternal  benefit  society 
offering  an  M+C  plan  may  restrict  the 
enrollment  of  individuals  in  the  plan  to 
individuals  who  are  members  of  the 
church,  convention,  or  group  with 
which  the  society  is  affiliated. 

In  addition  to  this  ability  to  limit 
enrollment  strictly  to  membere  of  the 
church,  RFB  plans  are  distinct  from 
other  M+C  coordinated  care  plans  in 
that  RFB  plans  may  be  subject  to 
possible  payment  adjustments  to  ensure 
an  "appropriate  payment  level." 
Specifically,  section  1859(e)(4)  indicates 
that  the  Secretary  shall  provide  for  such 
adjustment  to  the  payment  amounts 
otherwise  established  under  section 
1854  as  may  be  appropriate  to  assure  an 
appropriate  payment  level,  taking  into 
accoimt  the  actuarial  characteristics  and 
experience  of  such  individuals. 

M+C  MSA  Plans  (§  422.4(a)(2)) 

The  definition  of  an  M+C  MSA  plan, 
as  well  as  other  requirements  that  apply 
solely  or  in  a  different  manner  to  M+C 
MSA  plans,  are  discussed  in  full  in 
section  III.  of  this  preamble.  Note  that  in 
section  III.K.  of  this  preamble,  we  solicit 
letters  of  intent  from  organizations  that 
intend  to  offer  M+C  MSA  plans  to 
Medicare  beneficiaries  and/or  to  serve 
as  M+C  MSA  trustees. 

M+C  Private  Fee-For-Service  Plans 
(§  422.4(a)(3)) 

The  definition  of  an  M+C  private  fee- 
for-service  plan,  as  well  as  other 
requirements  that  apply  solely  or  in  a 
different  manner  to  M+C  private  fee-for- 
service  plans,  are  discussed  in  full  in 
section  IV  of  this  preamble. 

Multiple  Plans  (§  422.4(b)) 

Section  422.4(b)  establishes  that  an 
M+C  organization  may  offer  multiple 
plans,  including  plans  of  different  types, 
under  a  single  contract  with  HCFA, 
provided  that  the  organization  is 
licensed  or  approved  under  State  law  to 
offer  the  applicable  types  of  plans.  We 
believe  that  this  policy  should  prove  to 
be  less  administratively  burdensome  for 
both  prospective  M+C  organizations  and 
for  HCFA  than  other  alternatives,  such 
as  requiring  separate  contracts  between 
HCFA  and  an  M+C  organization  for  each 
plan,  or  type  of  plan,  being  offered  by 
the  organization.  We  also  specify  under 
this  section  that  if  an  M+C  organization 


has  received  a  waiver  of  the  licensing 
requirement  to  offer  a  PSO  plan,  the 
waiver  does  not  apply  to  the  Ucensing 
requirement  for  other  types  of  plans. 
Other  issues  associated  with  the  ability 
of  an  M+C  organization  to  offer  multiple 
plans  under  a  single  contract  with 
HCFA  are  discussed  below,  in  the 
section  of  the  preamble  that  deals  with 
the  contract  requirements  contained  in 
subpart  K  of  part  422. 

4.  Applications  (§§422.6  and  422.8) 

Sections  422.6  and  422.8  set  forth  the 
application  requirements  for  entities 
seeking  to  contract  with  HCFA  to  offer 
M+C  plans,  as  well  as  HCFA's 
application  evaluation  procedures.  For 
the  most  part  we  have  retained  the 
contracting  requirements  from 
§§417.143  and  417.144  as  authorized  by 
section  1856(b)(2).  This  section  of  the 
law  allows  HCFA  to  use  pwst  contracting 
standards  applied  to  contracts  under 
section  1876  or  to  create  new  standards 
as  needed  to  implement  the  M+C 
program.  The  application  requirements 
and  evaluation  procedures  are  almost 
identical  to  the  current  application 
procedvues. 

The  primary  change  to  our  previous 
process  is  the  additional  requirement 
that  organizations  wishing  to  contract 
with  HCFA  must  submit  documentation 
of  their  appropriate  State  licensiu^,  or 
submit  documentation  of  State 
certification  that  the  entity  is,  in  fact, 
able  to  offer  health  insurance  or  health 
benefits  coverage  meeting  State  fiscal 
solvency  standards  and  authorized  to 
accept  prepaid  capitation  for  providing, 
arranging,  or  paying  for  comprehensive 
health  care  services.  (Entities  meeting 
the  definition  of  a  PSO  can  be  exempted 
from  this  requirement  if  they  meet 
conditions  for  a  waiver,  which  can  be 
granted  by  HCFA — see  subpart  H  of  part 
422.)  This  requirement  is  necessitated 
by  the  fact  that  HCFA  will  no  longer 
have  primary  responsibility  for 
determining  the  fiscal  solvency  of  new 
contractors.  We  intend  to  rely  for  the 
most  part  on  State  certification  to  insure 
that  the  entities  that  we  contract  with 
are  indeed  fiscally  solvent  and  have  the 
ability  to  handle  and  afford  risk 
payments  for  health  care  coverage, 
although  we  will  if  necessary  "look 
behind"  State  certifications  for 
validation  purposes. 

In  one  addition  to  existing  rules, 
§  422.8(b)  specifies  that  HCFA  may  deny 
an  entity's  appUcation  to  offer  an  M+C 
plan  if  the  entity  has  failed  to  complete 
a  corrective  action  plan  during  the  term 
of  its  previous  contract  with  HCFA, 
regardless  of  whether  the  contract  was 
under  the  section  1833,  1876,  or  the 
new  Part  C  provisions  of  the  law.  We 
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believe  that  this  provision  explicitly 
ensures  that  the  proven  performance 
problems  of  entities  that  apply  to 
contract  with  HCFA  under  the  M+C 
program  are  taken  into  consideration  in 
the  application  evaluation  process. 

5.  User  Fees  (§422.10) 

The  last  section  of  subpart  A  contains 
regulations  implementing  the  user  fees 
provided  for  in  section  1857(e)(2). 
Section  1857(e)(2)  directs  the  Secretary 
to  collect  user  fees  from  M+C 
organizations,  with  each  paying  its  pro 
rata  share,  for  the  purpose  of  paying  for 
costs  associated  with  enrollment  and 
information  activities  imder  section 
1851  and  subpart  B.  and  counseling  and 
assistance  programs  under  section  4360 
of  the  Onmibus  Budget  Reconciliation 
Act  of  1990  (Public  Law  103-66). 

Under  section  1876(k)(4)(D).  the  user 
fees  provided  for  in  section  1857(e)(2) 
apply  in  1998  to  HMOs  and  CMPs  with 
risk  contracts  under  section  1876.  On 
December  2.  1997,  we  published 
regulations  in  §  417.472(h) 
implementing  the  user  fee  authority  in 
section  1857(e)(2),  and  setting  forth  a 
methodology  for  determining  an 
organization's  "pro  rata  share"  of  these 
fees.  (62  FR  63669). 

In  this  interim  final  rule,  we  are 
simply  adopting  at  §422.10,  for 
purposes  of  the  M+C  program,  the  user 
fee  provisions  now  set  forth  at 
§  417.472(h).  Our  reasons  for  adopting 
the  methodology  reflected  in  these 
regulations  are  set  forth  in  the  preamble 
to  the  December  2.  1997  rule.  We  intend 
to  respond  to  comments  received  on  the 
December  2  interim  final  rule,  as  well  as 
comments  on  this  rule,  in  a  future 
rulemaking  document. 

B.  Eligibility.  Election,  and  Enrollment 

1.  Eligibility  to  Elect  an  M+C  Plan 
(§422.50) 

Section  1876  background:  The 
provisions  that  have  in  the  past  applied 
to  managed  care  entities  (and  continue 
to  apply  until  these  entities  become 
M+C  organizations)  are  in  section  1876 
and  part  417  of  this  chapter.  Section 
1876(d)  provides  that  Medicare 
beneficiaries  who  are  entitled  to  benefits 
under  Part  A  and  enrolled  in  Part  B,  or 
enrolled  imder  Part  B  only,  except  those 
with  ESRD.  residing  in  the  service  area 
of  the  plan  are  eligible  to  receive  all 
their  Medicsire  benefits  through  an  HMO 
or  CMP  that  has  a  contract  with  HCFA. 
Regulations  at  §417. 423(b)  excluded 
beneficiaries  who  elect  hospice  care 
from  enrolling  in  an  HMOs  or  CMPs  as 
long  as  the  hospice  election  remains  in 
effect.  Existing  regidations  at 
§  417.460(f)  require  that  HMO  or  CMP 


disenroll  individuals  who  move  out  of 
their  geographic  areas,  except  that 
§  417.460(f)(2)  allows  enroUees  to 
remain  enrolled  in  an  HMO  or  CMP 
under  the  following  circumstances:  (1) 
Diuing  a  temporary  move  from  the 
service  area  for  up  to  90  days,  or  (2) 
diuing  a  move  to  a  new  area  for  as  long 
as  1  year  if  the  HMO  or  CMP  has  elected 
to  offer  this  option  under  §  417.460(f)(2). 

a.  Eligibility.  The  BBA  established  a 
new  section  1851(a)  that  includes  the 
eligibility  criteria  an  individual  must 
meet  in  order  to  enroll  in  an  M+C  plan, 
as  defined  in  §422.4.  Accordingly, 
except  as  discussed  below  at  section 
B.l.b.  regarding  the  transition  of  Part  B 
only  individusis,  §  422.50  states  that 
individuals  who  are  entitled  to  Part  A 
and  enrolled  in  Part  B  are  eligible  to 
enroll  in  an  M+C  plan.  These 
individuals  are  referred  to  as  "M+C 
eligible  individuals." 

Cidividuals  with  end  stage  renal 
disease  (ESRD)  are  not  permitted  to  be 
new  enrollees  of  an  M+C  organization 
offering  an  M+C  plan.  Section 
1851(a)(3)(B)  excludes  individuals  with 
ESRD  from  enrolling  in  an  M+C  plan 
generally,  but  provides  that  an 
individual  who  develops  ESRD  while  an 
enroUee  in  an  M+C  plan  may  "continue 
to  be  enrolled"  in  that  plan.  For 
piuposes  of  this  provision  only  we  are 
considering  individuals  who  are 
enrolled  in  a  private  health  plan  offered 
by  the  M+C  organization  to  have  been 
enrollees  of  the  M+C  plan  when  they 
developed  ESRD.  In  section 
422.50(a)(2),  therefore,  we  provide  that 
an  individual  who  develops  end-stage 
renal  disease  while  enrolled  in  an  M+C 
plan,  or  in  a  private  health  plan  offered 
by  the  M+C  organization  offering  an 
M+C  plan,  may  continue  to  be  enrolled 
in  the  M+C  organization  as  an  M+C  plan 
enroUee. 

We  take  this  position  because  we 
believe  that  Congress  intended  in 
section  1851(a)(3)(B)  to  permit 
individuals  with  ESRD  who  are  enrolled 
with  an  M+C  organization  to  remain 
enrolled  with  that  organization.  If  an 
individual  develops  ESRD  as  an 
enrollee  of  the  organization  after 
becoming  Medicare  eligible,  he  or  she 
clearly  would  be  permitted  under 
section  1851(a)(3)(B)  to  remain  enrolled 
with  the  organization.  We  do  not  believe 
that  enrollees  of  an  M+C  organization 
should  be  penalized  because  they 
develop  ESRD  prior  to  becoming 
Medicare  eligible  rather  than  after.  This 
position  is  consistent  with  our  existing 
policy  implementing  a  similar  ESRD 
exclusion  under  section  1876,  and 
therefore  is  supported  by  section 
1856(b)(2),  which  provides  for  the 
retention  of  "standards  estabUshed 


under  section  1876  to  carry  out 
analogous  provisions  of  such  section." 

We  are  not  continuing  the 
§41 7.423(b)  exclusion  policy  on 
hospice;  individuals  who  elect  hospice 
coverage  may  elect  an  M+C  plan.  Unlike 
ESRD  patients,  individuals  who  elect 
hospice  care  are  not  specifically 
excluded  from  participating  in  the  M+C 
program.  In  fact,  section  1853(h) 
contains  special  rules  for  M+C 
organizations  that  enroll  hospice 
patients. 

Section  1851(b)  states  that,  except  as 
the  Secretary  may  otherwise  provide, 
individuals  must  live  in  the  geographic 
area  served  by  the  M+C  plan  in  order  to 
enroll  in  that  plan.  We  have  exercised 
the  discretion  provided  in  this  provision 
to  provide  that  those  individuals 
converting  from  health  plans  in  which 
they  were  eiuoUed  prior  to  Medicare 
entitlement  who  reside  out  of  the  plan's 
service  area  may  also  continue 
enrollment  in  the  M+C  organization  if 
they  reside  in  the  continuation  area  of 
the  plan. 

An  M+C  organization  must  disenroll 
beneficiaries  who  permanently  move 
from  the  service  area,  unless  the  plan 
has  chosen  to  provide  a  continuation  of 
enrollment  option  in  the  area  to  which 
the  enrollee  moved,  as  allowed  in 
section  1851(b)(1)(B)  and  the  enrollee 
chooses  to  remain  with  the  plan.  We 
discuss  continuation  of  enrollment  in 
detail  in  section  b.2.,  "Continuation  of 
Enrollment."  Section  4002  enrollment     - 
transition  for  1876  risk  contracts. 

Section  1876  risk  contracts  caimot  be 
renewed  for  a  contract  year  begiiming 
on  or  after  January  1,  1999.  Current  risk 
contractors  that  remain  in  compliance 
with  current  standards  and  that 
demonstrate  compliance  with  new 
requirements  established  by  this 
regulation  will  be  able  to  transition  into 
the  M+C  program  by  entering  into  an 
M+C  contract,  as  an  M+C  organization, 
with  a  contract  effective  date  of  January 
1, 1999. 

Section  4002(c)  of  the  BBA  provided 
for  a  seamless  transition  of  enrolled 
membership.  An  individual  who  is 
enrolled  on  December  31,  1998  with  an 
eligible  organization  under  section  1876 
shall  be  considered  to  be  enrolled  with 
that  organization  on  January  1,  1999 
under  the  M+C  program  if  that 
organization  has  a  contract  under  Part  C 
of  title  XVni  for  providing  services  on 
January  1, 1999,  unless  the  individual 
has  disenrolled  effective  on  that  date. 

In  addition,  section  4002(b)  provides 
that  an  individual  who  is  erut)lled  in 
Part  B  only  and  is  enrolled  in  an  eligible 
organization  with  a  risk-sharing  contract 
imder  section  1876  on  December  31, 
1998,  may  continue  to  be  enrolled  in  the 
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organization  in  accordance  with  our 
regulations.  This  means  that  on  January 
1  there  will  be  a  small  population  of 
"grandfathered  Part  B  only"  enroUees 
retained  in  organizations  formerly  with 
risk  contracts;  that  now  hold  contracts 
under  the  M+C  program.  However,  this 
is  a  one  time  opportunity,  and  an 
individual  who  is  enrolled  in  Part  B  and 
not  entitled  to  Part  A  and  who 
diseiuolls  from  the  M+C  organization  is 
not  ehgible  to  elect  a  plan  offered  by 
another  M+C  organization. 

In  summary,  we  are  interpreting  the 
statute  to  allow  an  individual  to 
transition  enrollment  from  the  1876 
program  without  regard  to  location  of 
residence  or  whether  the  individual  has 
end-stage  renal  disease  and  to  choose  to 
enroll  in  any  plan  offered  by  the  M+C 
organization  into  which  they  are 
transitioning. 

2.  Continuation  of  Enrollment  (§  422.54) 

As  stated  previously,  section 
1851(b)(1)(B)  allows  M+C  organizations 
to  offer  enrollees  the  option  of 
continued  enrollment  in  the  M+C  plan 
when  enrollees  leave  the  plan's  service 
area  to  reside  elsewhere,  we  have  to 
interpieted  this  to  mean  on  a  permanent 
basis. 

M+C  organizations  that  choose  the 
continuation  of  enrollment  option  must 
explain  it  in  marketing  materials  and 
make  it  available  to  all  enrollees  in  the 
service  area.  Enrollees  may  choose  to 
exercise  this  option  when  they  move  or 
they  may  choose  to  disenroll. 

Before  an  M+C  organization  may  offer 
a  continuation  of  erutjUment  option  to 
Medicare  beneficiaries,  the  organization 
must  obtain  HCFA  approval  of  the 
continuation  area,  its  marketing 
materials,  and  the  orgemization's 
assurances  that  it  will  meet  access 
requirements.  Under  section 
1851(b)(1)(B),  the  organization  must 
provide  enrollees  with  reasonable 
access  within  the  continuation  area  to 
the  Medicare  covered  benefits  described 
in  section  1852(a)(1)(A). 

The  payment  rate  at  which  the  M+C 
organization  will  receive  payment  from 
HCFA  will  beiwsed  on  the  rate  and 
adjustment  factors  that  correspond  to 
the  beneficiary's  permanent  residence. 
The  M+C  organization  must,  at  a 
minimum,  provide  or  arrange  for  the 
provision  of  Medicare  covered  benefits 
in  the  continuation  area  as  described  in 
the  first  sentence  of  §  422.100(b)(1).  and 
the  plan  must  meet  access  and  cost- 
sharing  requirements  for  all  basic 
benefits. 

Because  the  rate  that  we  pay  to  M+C 
organizations  includes  amounts  that 
ordinarily  must  be  used  to  provide 
additional  benefits  (see  preamble  for 


subpart  G),  we  beUeve  that  M+C 
organizations  should  be  required  to 
provide  additional  benefits  in  the 
continuation  area.  As  noted  above, 
however,  section  1851(b)(1)(B)  requires 
only  that  Medicare  benefits  be  provided 
to  continuation  enrollees.  We 
accordingly  are  considering  a  legislative 
proosial  to  require  M+C  organizations  to 
provide  all  services  in  section 
1852(a)(1).  including  required 
additional  benefits  under  section 
1852(a)(1)(B). 

Section  1851(b)(1)(B)  requires  that 
"reasonable  access"  be  provided  in  the 
continuation  area,  and  that  enrollees  be 
subject  to  "reasonable  cost-sharing."  We 
are  requiring  that  M+C  organizations 
satisfy  the  access  requirements  in 
§422.112,  and  provide  services  either 
through  written  agreements  with 
providers  or  by  making  payments  that 
satisfy  the  requirements  in 
§  422.100(b)(2). 

We  are  defining  "reasonable  cost-' 
sharing"  in  the  continuation  area  to  be 
limited  to  (1)  the  cost-sharing  amoimts 
required  in  the  M+C  plan's  service  area 
(in  which  the  enrollee  no  longer  resides) 
if  provided  by  contract  providers;  (2)  the 
cost-sharing  amounts  required  by  the 
continuation  area  plan  if  provided 
through  agreements  with  another  M+C 
plan;  or  (3)  the  amount  for  which  a 
beneficiary  would  be  liable  under 
original  Medicare  if  noncontracting 
providers  furnish  the  services. 

We  have  included  two  items  in  these 
regulations  that  reflect  our  prior 
experience  with  similar  situations.  They 
are:  (1)  that  plans  may  require  prior 
notification  from  members  of  their 
intention  to  use  the  continuation  of 
enrollment  option,  but  this  requirement 
must  be  in  their  m^keting  materials, 
and  (2)  appeals  and  grievances  in  the 
continuation  area  must  be  handled  in 
the  same  timely  fashion  as  in  the  service 
area,  but  the  ultimate  responsibility  for 
the  appropriate  handling  of  appeals  and 
grievances  is  with  the  organization  that 
is  receiving  payment  from  HCFA. 

3.  Limitations  on  Enrollment  in  an  M+C 
MSA  Plan  (§  422.56) 

While  most  M+C  eligible  individuals 
can  choose  to  receive  benefits  through 
one  of  the  M+C  plans  defined  in  §  422.4, 
the  statute  places  hmitations  on 
eligibility  to  enroll  in  M+C  MSA  plans. 

Sections  1851(b)(2)  and  (b)(3) 
specifically  exclude  certain  individuals 
from  eruoUing  in  M+C  MSA  plans.  We 
have  specified  at  §  422.56(b)  of  this 
section,  that  individuals  who  are 
eru-olled  in  a  Federal  Employees  Health 
Benefit  program  (FEHB)  plan,  or  who 
are  eligible  for  health  care  benefits 
through  the  Veterans  Administration 


(VA)  or  the  Department  of  Defense 
(DoD)  may  not  enroll  in  an  M+C  MSA 
plan.  The  statute  provides  that  the 
restrictions  on  FEHB  enrollment  may  be 
eUminated  if  the  Director  of  the  Office 
of  Management  and  Budget  certifies  to 
the  Secretary  that  the  Office  of 
Personnel  Management  has  adopted 
polices  that  will  ensure  that  the 
enrollment  of  FEHB  participants  in  M+C 
MSA  plans  will  not  resuh  in  increased 
expenditiu^s  for  the  Federal 
government.  The  Office  of  Personnel 
Management  has  indicated  to  HCFA  that 
they  would  not  be  able  to  certify  that 
FEHB  costs  would  not  increase  at  this 
time.  Under  our  authority  in  section 
1851(b)(2)(B),  we  intend  to  apply  the 
same  rules  for  enrollment  restriction  to 
individuals  who  are  eligible  for  health 
benefits  through  the  VA  and  DoD. 
Additionally,  in  §  422.56(c)  we  have 
incorporated  the  statutory  requirement 
under  section  1851(b)(3)  that 
individuals  who  are  entitled  to 
Medicare  cost-sharing  under  a  State 
plan  under  title  XIX  are  not  eligible  to 
eiuoU  in  M+C  MSA  plans.  In  addition, 
an  individual  who  receives  health 
benefits  that  cover  all  or  part  of  the 
annual  deductible  under  an  M+C  MSA 
plan  may  not  eiu-oll  in  an  M+C  MSA 
plan. 

Note  that  M+C  MSA  plans  are 
described  in  detail  in  Section  IH  of  this 
preamble. 

4.  Limited  Enrollment  Under  M+C  RFB 
Plans  (§422.57) 

Section  1859(e)(1)  states  that 
Rehgious  Fraternal  Benefit  Society 
(RFB)  plans  may  limit  the  eimjllment  of 
individuals  to  those  who  are  members 
of  the  church,  convention  or  group  with 
which  the  society  is  affiliated.  We  have 
included  the  restrictions  on  enrollment 
in  RFB  plans  at  §422.57. 

5.  Election  Process  (§422.60) 

Under  section  1851(c)(1)  the  Secretary 
is  required  to  establish  a  process 
through  which  elections  in  M+C  plans 
are  made  and  changed,  including  the 
form  and  manner  in  which  they  are 
done.  In  §  422.60,  we  describe  the 
election  process  for  enrollment  with  the 
M+C  organization.  Where  applicable  we 
have  included  existing  rules  from  42 
CFR  §  417.430  with  conforming 
changes. 

As  stated  at  §  422.66(a),  M+C  eligible 
individuals  who  wish  to  elect  an  M+C 
plan  may  do  so  by  filing  the  appropriate 
election  form  with  the  M+C 
organization.  At  §  422.60(a),  we  specify 
that  M+C  organizations  must  accept 
without  restriction,  except  as  specified 
in  §  422.57  for  RFB  plans,  individuals 
who  enroll  in  an  M+C  plan  during  the 
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election  periods  described  in  section 
1851(e)(6)  and  set  forth  at  §  422.62  of 
the  regulation. 

As  provided  by  section  1851(e)(6), 
and  stated  at  §  422.60(a),  and  displayed 


in  the  following  chart,  M+C 
organizations  are  required  to  accept 
enrollments  during  \he  initial  coverage 
election  period,  the  annual  election 


period,  and  special  election  periods,  but 
M+C  organizations  are  not  required  to 
be  open  for  enrollment  during  open 
enrollment  periods. 


When  Elections  May  Be  Made  or  Changed* 


Coverage  Election  Periods 


Initial  Coverage  Election  Period 

Annual  Election  Period  ~ 

Special  Election  Period 


Special  Election  Period  at  Age  65 
Open  Enrollment  Periods 


When:  §422.62 


to 


3   months   before   entitlement 

Part  A  and  Part  B. 

Annually  in  November 

Starting     2002.     If     benenciary 

moves,  pten  terminates,  etc. 
Starting  2002,  in  first  12  months 

after  inrtial  election  of  M+C  plan. 
Anytime      1998-2001      Jan-Jun 

2002  JarnMar  2003+. 


M+C  Plans  Required  to  Accept 
Enrollments:  §422.60 


Yes 

Yes 
Yes 


No — Election  is  original  Medicare 

No — Plans  have  option  of  accept- 
ing enrollments. 


Effective  Date  of  Coverage: 
§422.68 


1st  day  of  month  of  entitlement  to 

Part  A  and  Part  B 
January  1. 
To  Be  DetenninecJ— depends  on 

situation. 
1st  day  of  tt>e  month  after  month 

of  election. 
1st  day  of  the  month  after  month 

of  election. 


•Refer  to  referenced  regulation  text  for  detail. 
Note  ttiat  different  rules  apply  to  M+C  MSA  plans. 


As  provided  at  §  422.306(a)(2)  to 
reflect  the  reqmrements  in  section 
1854(a)(1)(B).  M+C  organizations  must 
submit  by  May  1  of  each  year  the 
enrollment  capacity  of  each  plan  they 
offer.  Section  422.60(b)  then  provides 
that  if  HCFA  determines  that  the  M+C 
plan  has  a  capacity  limit,  the  plan  may 
limit  the  enrollment  of  M+C  eUgible 
individuals  if  the  plan  accepts  first 
those  individuals  who  elected  the  plan 
prior  to  the  HCFA  determination  and 
then  accepts  others  in  a  manner  that 
does  not  discriminate  on  the  basis  of 
health  status. 

We  note  that  we  have  not  included 
regulation  text  to  address  the  last 
sentence  of  section  1851(g)(2)  regarding 
"nonrepresentative"  enrollment.  As 
written,  the  sentence  disallows  a 
capacity  limit  if  enrollment  would 
become  substantially  nonrepresentative 
of  the  Medicare  population  in  the  plan's 
service  area,  as  determined  in 
accordance  with  regulations  of  the 
Secretary.  We  cannot  envision 
circumstances  imder  which  the 
imposition  of  a  capacity  limit  on 
enrollment  would  by  itself  lead  to  an 
enrollment  "substantially  non- 
representative"  of  the  Medicare 
population  in  an  M+C  plan's  service 
area.  We  particularly  cannot  envision 
circumstances  under  which  the  non- 
representativeness  of  enrollment  would 
be  so  "substantial"  as  to  justify  possible 
risks  to  patient  access  and  quality  of 
services  as  the  result  of  overloaded 
capacity.  We  accordingly  are  not 
promulgating  regulations  at  this  time 
implementing  the  authority  in  the  last 
sentence  in  section  1851(g)(2).  We  invite 
comments  on  this  provision,  and  would 
consider  including  guidance  on  this 
matter  in  a  final  regulation  based  upon 
comments  received. 


At  §  422.60(c)  we  indicate 
requirements  for  the  election  form.  The 
form  must  comply  with  HCFA 
instructions  regarding  content  and 
format,  must  be  completed  and  signed 
by  the  beneficiary  (or  the  individual 
who  will  soon  be  entitled  to  Medicare 
benefits),  and  must  include 
authorization  for  disclosure  and 
exchange  of  necessary  information 
between  HCFA  and  the  M+C 
organization.  Persons  who  assist 
beneficiaries  in  completing  forms  must 
sign  the  form  and  indicate  their 
relationship  to  the  beneficiary.  The 
forms  must  also  be  filed  and  retained  by 
the  M+C  organization. 

In  general,  and  as  indicated  by  our 
requirement  that  the  beneficiary 
complete  and  sign  the  form,  we  believe 
that  an  M+C  eUgible  individual  should 
personally  complete  and  sign  any 
election  form  or  disenrollment  request 
(referenced  at  §  422.66(b))  whenever 
possible.  If  for  some  reason  a  beneficiary 
is  onable  to  sign  for  himself  or  herself, 
we  recognize  and  defer  to  state  laws  on 
who  may  sign  for  other  persons,  which 
is  also  the  policy  in  the  Section  1876 
program. 

In  §  422.60(d).  we  specify  that  an 
election  is  considered  to  have  been 
made  on  the  date  it  is  received  by  the 
M+C  organization.  We  believe  it  is 
necessary  that  we  define  "when  an 
election  is  made"  because  it  is  a 
determining  factor  in  establishing  the 
effective  date  of  M+C  plan  coverage. 
Note  that  HCFA's  liability  for  payment 
is  not  as  of  the  election  date,  but  rather, 
is  as  of  the  effective  date  of  coverage. 
Effective  dates  of  coverage  are  specified 
at  §422.68. 

We  have  also  set  forth  at  §  422.60(e) 
a  process  for  handling  of  forms, 
including  for  providing  written 


notification  of  acceptance  or  denial  in 
the  M+C  plan. 

6.  Election  of  Coverage  Under  an  M+C 
Flan  (§422.62) 

Section  1876  background:  Section 
1876(c)(3)(A)(i)  requires  that  HMOs  and 
CMPs  hold  an  open  enrollment  period 
for  Medicare  beneficiaries  of  at  least  30 
consecutive  days  during  each  contract 
year  to  qualify  for  a  Medicare  contract. 
For  Medicare  beneficiaries  who  enroll 
during  the  open  enrollment  period, 
§41 7.450(a)(2)  states  that  the  effective 
date  of  coverage  cannot  be  earlier  than 
the  first  month,  nor  later  than  the  third 
month,  after  the  month  in  which  HCFA 
received  the  information  necessary  to 
include  the  beneficiary  in  its  records.  In 
§  417.450(b),  HCFA  reserves  the  option 
to  approve  a  later  month  if  requested  by 
the  organization  and  the  beneficiary. 
nJIMOs  and  CMPs  can  also  offer 
continuous  open  enrollment  outside  of 
the  30-day  period. 

In  the  M+C  program  under  section 
1851(a)(1).  M+C  eUgible  individuals 
may  elect  to  receive  Medicare  benefits 
imder  original  Medicare  or  through 
election  of  an  M+C  plan.  Section 
1851(e)  describes  the  various  election 
periods  available  to  M+C  eligible 
individuals.  Many  of  these  provisions 
allow  the  individual  to  "change  the 
election  under  subsection  (a)(1)"  during 
these  periods.  If  section  1851(a)(1)  were 
read  narrowly,  it  arguably  would  only 
allow  an  eligible  individual  to  change 
between  original  Medicare  or  the  M+C 
program  under  Fart  C.  We  have  taken  a 
broader  approach  in  interpreting  section 
(a)(1)  to  allow  eligible  individuals  to  not 
only  make  a  change  between  the 
original  Medicare  program  and  an  M+C 
plan,  but  also  among  M+C  plans. 
Therefore,  an  M+C  eligible  individxial 
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who  changes  his  or  her  election  may 
change  from  an  M+C  plan  to  original 
Medicare,  from  an  M+C  plan  to  another 
M+C  plan  or  from  original  Medicare  to 
an  M+C  plan. 

The  BBA  establishes  specific 
parameters  in  which  elections  can  be 
made  and/or  changed.  Individuals  who 
wish  to  elect  an  M+C  plan  or 
subsequently  change  their  election, 
must  do  so  during  the  periods 
established  under  section  1851(e).  That 
section  requires  that  elections  or 
changes  in  election  be  made  during  the 
following  periods:  The  initial  coverage 
election  period,  continuous  open 
enrollment  periods,  an  annual 
coordinated  election  period  or  special 
election  periods.  Note  that  the  Medigap 
implications  of  a  change  of  election  to 
original  Medicare  are  discussed  at 
section  n.B.lZ  (Extended  Period  of 
Guaranteed  Access  to  Medigap  Plans)  of 
this  preamble. 

a.  Initial  Coverage  Election  Period. 
Section  1851(e)(1)  requires  that  the 
Secretary  specify  an  initial  coverage 
election  period  dining  which  an 
individual  who  is  initially  entitled  to 
Part  A  and  enrolled  in  Part  B  may  elect 
an  M+C  plan.  The  statute  further 
stipulates  that  if  an  individual  elects  an 
M+C  plan  during  that  period,  coverage 
under  the  plan  will  become  effective  as 
of  the  first  day  on  which  the  individual 
may  receive  that  coverage.  We  believe 
that  Congress  intended  that  we  give  a 
newly  eligible  individual  the 
opportunity  to  be  enrolled  in  an  M+C 
plan  as  soon  as  he  or  she  would  be 
entitled  to  actually  receive  both 
Medicare  Part  A  and  Part  B  coverage. 

In  other  contexts,  we  have  interpreted 
the  concept  of  "entitled"  to  mean  that 
an  individual  has  met  all  of  the 
necessary  requirements  for  a  benefit 
(that  is,  is  eligible  for  the  benefit),  and 
has  actually  applied  for  and  been 
granted  coverage.  An  individual  is 
considered  to  be  "enrolled"  under 
section  1837,  on  the  other  hand,  when 
he  or  she  has  applied  for  Part  B  coverage 
(or  is  deemed  to  have  applied).  Under 
some  situations,  an  individual  may 
apply  for  or  be  deemed  to  have  applied 
for  Part  B  before  he  or  she  is  actually 
entitled  to  receive  coverage.  For 
example,  if  an  individual  applies  for 
Part  B  coverage  and  becomes  "enrolled" 
after  he  or  she  reaches  age  65,  the 
individual  may  not  actually  be  entitled 
to  Part  B  coverage  under  section  1838 
until  one  or  several  months  after  the 
month  of  application  and  enrollment.  If 
we  were  to  interpret  section  1851(e)(1) 
to  give  effect  to  an  M+C  plan  election 
when  an  individual  has  only  enrolled  in 
Part  B,  he  or  she  could  be  entitled  to  the 
benefits  of  the  M+C  plan  before  actually 


being  entitled  to  Medicare  Part  B 
coverage.  In  order  to  avoid  such  a  result, 
we  have  interpreted  "enrolled"  in  Part 
B  as  "entitled"  to  Part  B. 

We  believe  our  interpretation  is 
consistent  with  section  1851(e)(1), 
which  requires  the  Secretary  to  specify 
an  initial  coverage  election  period  that 
would  result  in  coverage  under  the  plan 
becoming  effective  as  of  the  first  day  on 
which  the  individual  may  receive  that 
coverage. 

In  estabhshing  the  initial  coverage 
election  period  we  considered  the 
statutory  process  of  entitlement  to  Part 
A  and  enrollment  in  Part  B.  Section  226 
of  the  Act  provides  that  individuals  who 
are  age  65  and  entitled  to  retirement 
benefits  under  title  n  or  the  Railroad 
Retirement  Board  Act  and  those  who  are 
under  age  65  and  have  been  entitled  (or 
deemed  entitied)  to  disabiUty  benefits 
under  title  n  or  the  Raibt)ad  Retirement 
Board  Act  for  24  months  shall  be 
entitled  to  Part  A  under  the  Medicare 
program  and  eligible  to  enroll  in  Part  B. 
Part  A  coverage  is  effective  the  month 
an  individual  attains  age  65.  or  the  25th 
month  he  or  she  is  entitled  to  disability 
benefits.  If  an  individual  is  entitled  to 
disability  or  retirement  benefits  at  least 
3  months  before  reaching  age  65  or,  in 
the  case  of  a  disabled  individual,  three 
months  before  the  25th  month  in  which 
he  or  she  is  entitled  to  disability 
benefits,  the  individual  is  deemed 
enrolled  in  Part  B  at  that  time.  Under 
section  1838,  Part  B  is  effective  with  the 
month  an  individual  reaches  age  65  or 
in  the  25th  month  he  or  she  is  entitled 
to  disability  benefits. 

In  order  for  an  individual  to  have 
coverage  under  an  M+C  plan  effective  as 
of  the  first  day  on  which  the  individual 
may  receive  such  coverage,  the 
individual  must  elect  an  M+C  plan 
before  he  or  she  is  actually  entitled  to 
Part  A  and  Part  B  coverage.  We  have 
therefore  defined  the  initial  coverage 
election  period  as  the  3-month  period 
that  begins  3  months  prior  to  the  month 
the  individual  is  first  entiUed  to  both 
Part  A  and  Part  B  and  ends  the  last  day 
of  the  month  preceding  the  month  of 
entitlement. 

This  approach  also  permits 
individuals  who  do  not  enroll  in  Part  B 
at  initial  eligibility  (i.e.  at  age  65  or  in 
the  25th  month  of  disability 
entitlement)  to  elect  an  M+C  plan  at  the 
time  of  subsequent  enrollment  in  Part  B. 
Section  183  7(i)  provides  for  a  special 
enrollment  period  for  individuals  who 
defer  enrollment  in  Part  B  because  they 
are  covered  under  a  group  health  plan 
based  on  their  own  employment  or  that 
of  a  spouse  (in  the  case  of  the  disabled, 
the  employment  may  be  that  of  any 
family  member).  Enrollment  in  Part  B 


may  occur  during  any  month  the 
individual  is  covered  under  the  group 
health  plan  based  on  current 
employment  or  during  the  8-month 
period  that  begins  the  first  full  month 
the  individual  is  no  longer  covered 
under  the  group  health  plan  based  on 
current  employment.  Under  section 
1838(e),  Part  B  coverage  is  effective  the 
first  day  of  the  month  the  application  is 
filed  or,  at  the  individual's  option,  the 
first  day  of  any  of  the  following  three 
months  when  enrollment  occurs  while 
the  individual  is  covered  under  the 
group  health  plan  based  on  ciurent 
employment  or  during  the  first  full 
month  when  not  so  covered.  Therefore, 
an  individual  may  file  an  application  for 
Part  B  up  to  three  months  in  advance  of 
entiUement.  ConsequenUy,  individuals 
who  enroll  in  Part  B  during  the  special 
enrollment  period  may  elect  an  M+C 
plan  duiing  the  3-month  period  prior  to 
entitlement  to  Part  B. 

Additionally,  section  1837(e)  allows 
individuals  who  fail  to  enroll  for  Part  B 
during  their  initial  enrollment  period  (3. 
months  before  they  are  entitled  to  Part 
A  or  within  3  months  after  the  month 
they  are  entitled  to  Part  A)  to  enroll  for 
Part  B  during  a  general  enrollment 
period,  which  nms  from  January 
through  March  of  every  year,  with 
coverage  effective  July  1  of  the  year  of 
enrollment.  In  this  case,  the  Part  B 
application  may  be  filed  up  to  6  months 
in  advance  of  the  month  of  entitlement. 
(Individuals  who  enroll  in  a  general 
enrollment  period  are  subject  to  an 
increased  premium  under  section 
1839(b),  measured  by  the  length  of  the 
delay  in  enrollment.) 

In  order  to  be  consistent  with  the  3 
month  periods  that  can  occur  between 
timely  enrollment  for  Part  B  and  actual 
entitlement  in  existing  sections  of  the 
Medicare  statute,  we  have  limited  the 
period  during  which  an  individual  may 
elect  an  M+C  plan  to  the  3-month 
period  prior  to  actual  entitlement  to  Part 
B.  We  believe  that  this  correlation  with 
the  3-month  period  will  be 
administratively  more  efficient  than  a 
shorter  or  longer  time  period. 

b.  Annual  Coordinated  Election 
Period.  Section  1851(e)(6)  establishes 
that  organizations  offering  M+C  plans  in 
January,  1999  must  open  enrollment  to 
Medicare  beneficiaries  in  November, 
1998.  In  addition,  section  1851(e)(3) 
establishes  the  month  of  November  of 
each  year  beginning  in  1999  as  the 
annual  coordinated  election  period. 

During  the  month  of  November,  an 
M+C  eligible  individual  may  elect  an 
M+C  plan  or  change  his  or  her  election. 
Thus,  the  section  1876  requirement  that 
plans  be  open  any  30-day  period  is 
replaced  by  a  requirement  that  plans 
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have  to  be  open  for  enrollment  during 
the  month  of  November. 

c.  Open  Enrollment  Periods.  Section 
1851(e)(2)  establishes  op)en  enrollment 
periods  during  which  M+C  eligible 
individuals  may  elect  an  M+C  plan,  if  it 
is  open  to  new  enroUees.  or  change  their 
elections.  M+C  individuals  may  not, 
however,  as  provided  in  section 
1851(e)(5).  elect  an  M+C  MSA  plan 
during  open  enrollment  periods. 

Note  that  as  provided  by  section 
1851(e)(6)  and  stated  at  §  422.60(a)(2). 
M+C  organizations  may,  but  are  not 
required,  to  offer  continuous  open 
enrollment  during  open  enrollment 
periods.  This  is  similar  to  the  section 
1876  policy  which  also  allowed,  but  did 
not  require,  continuous  open  enrollment 
outside  of  a  30-day  period. 

Section  1851(e)(2)(A)  establishes  that 
at  any  time  diuing  calendar  years  1998 
through  2001,  there  will  be  no  limit  on 
the  number  of  elections  or  changes  that 
an  M+C  eligible  individual  can  make. 
Section  (e)(2)(B)  establishes  the  first 
six  months  of  2002.  (January  through 
June)  as  the  open  enrollment  period  for 
that  year.  An  M+C  eligible  individual 
may  elect  an  M+C  plan  or  change  his  or 
her  election,  but  only  once  during  the 
first  six  months  of  the  calendar  year. 

Section  (e)(2)(C)  establishes  the  first 
three  months  of  each  year  (January 
through  March)  beginning  2003,  as  the 
open  enrollment  period.  An  M+C 
eligible  individual  may  elect  an  M+C 
plan  or  change  his  or  her  election,  but 
only  once  during  the  first  three  months 
of  the  calendar  year. 

Section  1851(e)(2)(B)(i)  allows  that  an 
individual  who  becomes  an  M+C 
eligible  individual  in  2002  and  elects  an 
M+C  plan  or  original  Medicare,  to 
change  that  election  once  during  the 
first  6  months  of  M+C  eligibility  in 
2002.  Beginning  in  the  year  2003  and 
thereafter,  a  newly  eligible  individual 
who  has  made  an  election  may  change 
that  election  once  during  the  first  3 
months  of  M+C  eligibility  in  that  year. 
Consequently,  those  who  become  M+C 
eligible  individuals  late  during  the  year 
may  not  have  a  full  6-month  or  3-month 
open  enrollment  period.  For  example, 
an  individual  who  becomes  eligible  in 
August  2002  has  an  open  enrollment 
period  of  5  months,  August  through 
December.  The  sixth  month,  January, 
does  not  occur  during  2002  and  cannot 
qualify  as  part  of  the  open  eruollment 
period. 

The  limit  to  one  change  during  the 
open  enrollment  periods  in  the  first  six 
months  of  2002  and  the  first  three 
months  of  subsequent  years  does  not 
apply  to  changes  in  elections  that  an 
individual  makes  during  an  annual 


coordinated  election  period  or  dxuing  a 
special  election  period. 

In  S  422.62,  paragraphs  (a)(4)(ii)  and 
(5)(ii),  we  have  interpreted  the  6  and  3 
month  periods  "in  which  the  individual 
is  an  M+C  eligible  individual"  in 
section  1851,  paragraphs  (e)(2)(B)(i)  and 
(e)(2)(C)(i),  as  the  periods  that  begin 
with  the  month  the  individual  is  first 
"entitled  to  both  Part  A  and  Part  B." 
The  statute  defines  "eligible  for 
Medicare+Choice"  as  eligible  for  Part  A 
and  enrolled  in  Part  B,  a  definition  that 
we  have  reflected  in  §  422.50(a)(1); 
however,  this  definition  could  cause 
problems  for  newly  eligible  individuals 
during  the  open  enrollment  period. 
For  example,  individuals  who  are 
newly  eligible  for  M+C  in  the  year  2002 
under  section  1851(e)(2)(B)  will  have  6 
months,  beginning  with  their  eligibility 
for  M+C.  to  change  their  election.  If  we 
start  coimting  this  period  from  the  time 
individuals  enroll  in  Part  B,  some  will 
have  little  or  no  opportunity  to  change. 
Some  of  these  individuals  may  not 
actually  be  entitled  to  receive  benefits 
for  a  delayed  period,  which  can  be  up 
to  6  months  after  they  have  enrolled  if 
they  have  eiuoUed  during  a  general 
election  period.  Hence,  the  opportunity 
to  change  could  have  no  meaning,  with 
the  open  enrollment  period  expiring 
before  the  individuals  have  actually 
received  any  M+C  coverage. 

d.  SpeciaJ  Election  Periods.  Section 
1851(e)(4)  estabbshes  special  election 
periods  beginning  in  2002,  during 
which  M+C  eligible  individuals  may 
disenroll  from  an  M+C  plan  or  elect 
another  M+C  plan.  Special  election 
periods  are  available  if:  (1)  The  service 
area  or  continuation  area  is  reduced  or 
the  plan  terminates  or  is  terminated  in 
the  area  in  which  the  individual  resides; 
(2)  the  individual  moves  out  of  the 
plan's  service  area  and  the  plam  does  not 
offer,  or  the  individual  does  not  elect, 
the  continuation  of  enrollment  featiu«, 
or  there  is  some  other  change  of 
circimistances  specified  by  HCFA;  (3) 
the  individual  demonstrates  to  HCFA, 
in  accordance  with  guidelines 
established  by  HCFA.  that  the  M+C 
organization  offering  the  plan 
substantially  violated  a  material 
provision  of  its  contract  with  regard  to 
the  individual  or  the  organization,  its 
agent,  representative,  or  plan  provider 
materially  misrepresented  the  plan's 
provisions  in  marketing  the  plan  to  the 
individual;  or  (4)  the  individual  meets 
such  other  exceptional  conditions 
specified  by  HCFA. 

The  last  paragraph  in  section 
1851(e)(4)  provides  that,  effective 
January  1,  2002.  an  individual  who. 
upon  first  becoming  eligible  for  benefits 
under  Part  A  at  age  65,  enrolls  in  an 


M+C  plan  (other  than  an  M+C  MSA 
plan),  may  discontinue  the  election  and 
elect  original  Medicare  at  any  time 
during  the  12  month  period  beginning 
on  the  effective  date  of  the  M+C 
election.  We  have  interpreted  this 
provision  to  apply  to  individuals  who 
elect  an  M+C  plan  (other  than  an  M+C 
MSA  plan)  during  the  initial  enrollment 
period,  as  defined  under  section 
1837(d).  that  siirrounds  their  65th 
birthday.  This  f)eriod  begins  3  months 
before  and  ends  3  months  after  the 
month  of  an  individual's  65th  birthday. 
We  believe  that  this  interpretation 
fulfills  the  intention  of  the  statute, 
which  is  to  provide  this  special  election 
period  to  individuals  who.  upon  turning 
65  and  first  becoming  entitled  to 
Medicare,  elect  an  M+C  plan.  Our 
interpretation  takes  into  account  the  fact 
that  many,  if  not  most,  individuals  will 
be  making  an  election  during  an  initial 
enrollment  period,  rather  than  during 
the  month  that  they  t^m  65. 
e.  Special  Enrollment  and 
DisenroUment  Rules  for  \{+C  MSA 
Plans.  Section  1851(e)(5)  establishes 
special  rules  for  individuals  enrolling  in 
M+C  MSAs.  M+C  eligible  individuals 
may  elect  the  M+C  MSA  option  only 
during  an  initial  coverage  election 
period  or  during  November  of  any  year, 
beginning  in  1998.  M+C  MSA  enrollees 
may  discontinue  their  election  only 
during  November  of  1998.  during 
annual  coordinated  election  periods  in 
November  of  each  subsequent  year,  and 
during  special  election  periods 
described  in  the  first  sentence  of  section 
1851(e)(4).  Individuals  who  elect  an 
M+C  MSA  for  the  first  time  during  the 
annual  coordinated  election  periods  that 
begin  in  November  of  1999  may  revoke 
their  election  if  they  do  so  before 
December  15  of  the  year  in  which  they 
make  the  election,  i.e..  before  the  M+C 
MSA  coverage  begins.  M+C  MSA  plans 
are  described  in  detail  at  the  end  of  this 
preamble. 

7.  Information  about  the  M+C  Program 
(§422.64) 

Once  these  regulations  are  effective 
and  M+C  plans  are  approved  by  HCFA, 
eligible  Medicare  beneficiaries  will  be 
able  to  choose  to  receive  their  Medicare 
benefits  from  a  new  array  of  health  care 
options.  New  options  will  include 
coordinated  care  plans  such  as  Health 
Maintenance  Organizations,  Preferred 
Provider  Organizations.  Provider 
Sponsored  Organizations,  as  well  as 
Private  Fee  for  Service  Plans  and 
Medical  Savings  Accounts.  Medicare 
beneficiaries  will  still  be  able  to  choose 
to  remain  in  original  Medicare.  These 
choices  are  designed  to  offer  Medicare 
beneficiaries  a  marketplace  of  options 
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similar  to  those  available  to  the  non- 
Medicare  population. 

Under  section  1851(d)(2).  the 
Secretary  is  obligated  to  mail  an  "open 
season  notification"  at  least  15  days 
before  the  beginning  of  each  annual 
coordinated  election  period  to  each 
M-fC  eligible  individual  residing  in  an 
area  and,  to  the  extent  practicable,  to  a 
newly  eUgible  individual  not  later  than 
30  days  before  the  individual's  initial 
coverage  election  period.  The  notice 
must  include  certain  general 
information  listed  in  section  1851(d)(3) 
and  a  list  of  plans  and  certain  plan 
comparisons  as  described  in  section 
1851(d)(4).  Section  1851(d)(1)  requires 
that  HCFA  provide  for  activities  to 
broadly  disseminate  information  to 
beneficiaries  and  prospective 
beneficiaries  on  their  coverage  options 
under  M+C.  and  section  1851(d)(5) 
requires  HCFA  to  maintain  a  toll-free 
line  for  M+C  inquiries  and  an  Internet 
site  through  which  individuals  can 
obtain  electronic  information. 

To  promote  informed  choice,  HCFA 
will  provide  access,  via  the  Internet  and 
through  distribution  of  print  materials, 
to  information  about  original  Medicare 
and  M-fC  options.  In  accordance  with 
section  1851(d)(3)  and  reflected  in 
§  422.64(c),  HCFA  will  provide  general 
Information  to  M+C  eligible  individuals 
with  respect  to  benefits  available  under 
Part  A  and  Fart  B  of  original  Medicare, 
including  covered  services,  beneficiary 
cost-sharing,  such  as  deductibles, 
coinsurance,  and  copayment  amounts, 
including  any  beneficiary  liability  for 
balanced  billing.  Such  general 
information  will  also  include 
instructions  on  how  to  exercise  election 
options  under  M+C;  procedural  rights 
Including  the  grievance  and  appeals 
procedures  for  original  Medicare  and 
M+C  and  the  individual's  right  to  be 
protected  against  discrimination  based 
on  health  status  related  factors  under 
section  1852(b),  including  the  fact  that 
an  M+C  organization  may  terminate  its 
contract,  refuse  to  renew  its  contract,  or 
reduce  the  service  area  included  in  its 
contract  and  the  effect  this  may  have  on 
the  individuals  enrolled  in  the  M+C 
plan.  Finally,  a  general  description  of 
the  benefits,  enrollment  rights,  and 
other  requirements  applicable  to 
Medicare  supplemental  policies  under 
section  1882.  Including  Medicare  Select, 
will  be  included. 

Under  section  1851(d)(4)  and 
reflected  in  §  422.64(c)(6).  HCFA  will 
also  provide  information  to  M+C 
eligible  Individuals  comparing  M+C 
plan  options,  including  die  benefits 
covered  under  the  M+C  plan;  covered 
services  beyond  those  provided  under 
original  Medicare:  and  beneficiary  cost- 


sharing  including  maximum  limitations 
on  out-of-pocket  expenses  and.  in  the 
case  of  an  MSA  plan  or  M+C  private  fee- 
for-service  plan,  differences  in  cost- 
sharing,  premiums,  and  balance  billing 
as  compared  to  other  M+C  plans  and 
whether  the  organization  offering  thb 
plan  includes  mandatory  supplemental 
benefits  in  addition  to  its  base  benefit 
package  or  offers  optional  supplemental 
benefits  and  the  premiums  and  other 
terms  and  conditions  for  such  coverage. 
The  M+C  monthly  basic  beneficiary 
premiiun  and  M+C  monthly 
supplemental  beneficiary  premium,  if 
any  for  the  plan  or.  in  the  case  of  an 
MSA  plan,  the  M+C  monthly  MSA 
premium,  will  also  be  included.  M+C 
eligible  individuals  will  also  be 
informed  about  the  extent  to  which  they 
may  obtain  benefits  through  out-of- 
network  health  care  providers;  the 
extent  to  which  they  may  select  among 
health  care  providers  and  the  types  of 
providers  participating  in  the  plan's 
network.  M+C  ehglble  individuals  will 
be  Informed  of  the  M+C  organization's 
coverage  of  emergency  and  urgently 
needed  care,  service  area  of  the  plan, 
and.  to  the  extent  available.  M+C  plan 
quality  and  performance  indlcatore. 

The  Information  comparing  plan 
options  is  crucial  to  empowering 
beneficiaries  with  the  knowledge  that 
will  help  them  evaluate  M+C  options 
and  make  informed  decisions  based  on 
their  individual  needs.  We  wish  to  make 
clear  that  our  provision  of  comparative 
data  is  intended  neither  to  encourage  or 
discourage  beneficiaries  from  choosing 
one  health  care  plan  over  another  nor  to 
favor  a  choice  of  an  M+C  plan  over 
original  Medicare. 

We  Invite  the  public  to  comment  or  to 
provide  specific  guidance  on  the  types 
of  information  that  should  be  made 
available  to  beneficiaries.  Once  we  have 
worked  out  what  specific  information 
we  will  require  within  the  above 
categories,  we  will  post  these  at  our 
Internet  site. 

The  Internet  site.  www.Medicare.gov, 
is  a  Medicare  benefidary-centered 
consimaer  website  designed  to  provide  a 
broad  array  of  Information  on  program 
benefits,  health  system  performance, 
health  care  choices,  healthy  behaviors 
and  health  promotion.  This  site  will  be 
continuously  improved  to  meet  the 
mandate  in  section  1851(d)(2)(C)  that 
we  provide  information  in  a  style  and 
format  that  is  easy  to  understand.  If 
necessary,  we  will  publish  regulations 
and  allow  for  OMB  review,  pursuant  to 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1995. 

HCFA's  "Medicare  Compare,"  the 
Managed  Care  Plans  Comparison 
Database,  will  be  available  on  the 


Internet  for  public  use.  "Medicare 
Compare"  provides  a  wealth  of 
information  on  health  care  plans, 
allowing  users  to  "comparison  shop"  for 
plans.  Users  can  look  up  information  in 
different  areas,  by  state,  county  or  zip 
code.  They  can  also  compare  costs  for 
premiums  and  types  of  services  offered. 
The  information  in  the  database  will  be 
updated  quarterly.  Plan  specific  quality 
performance  measures  from  the  HEDIS 
information  set  and  the  Consumer 
Assessment  of  Health  Plans  Survey 
(CAHPS)  will  be  incorporated  into 
information  provided  to  beneficiaries 
once  the  data  and  results  have  been 
vedidated  and  determined  to  be  accxirate 
and  reliable.  HCFA  is  conunltted  to 
using  a  public  process  to  determine 
Information  and  data  specifications, 
including  the  details  of  what 
information  will  need  to  be  collected 
and  the  methods  of  collection  to 
determine  the  remaining  unsp)ecified 
data  elements  that  organizations  are 
required  to  submit.  HCFA  will  work 
collaboratively  with  organizations 
involved  with  quality  and  performance 
standards  and  measurements,  including 
performance  measurement  experts. 

Eublic  and  private  purchasers,  and 
eneficiary  representatives  in  this 
process.  In  addition,  HCFA  will  hold 
public  meetings  to  invite  interested 
parties  to  comment  and  provide  input  in 
the  process  of  determining  the  data 
specifications  for  additional 
performance  information,  e.g.,  data 
about  appeals  or  health  outcome 
measures.  Finally,  HCFA  will  publish  a 
notice  regarding  plan  data  elements  to 
be  collected  and  a  summary  of  public 
processes  used  to  determine  the  data 
elements  in  question  and  this  docimient 
would  be  available  at  the  discretion  of 
the  requestor.  Educational  information 
will  be  made  available  on  the  Internet 
site  to  prepare  consumers  on  how  to  use 
this  information  when  comparing  plans 
and  in  making  decisions  about  their 
health  care. 

In  support  of  efforts  to  promote 
Informed  choice,  HCFA  will  also 
maintain  a  toll-fi«e  line  for  M+C 
information. 

Under  section  1851(e)(3)(D).  we  are 
required  to  provide  in  the  fall  of  1998 
for  a  "Special  Information  Campaign"  in 
the  form  of  an  educational  and  publicity 
campaign  that  informs  M+C  eligible 
individuals  about  the  availability  of 
M+C  plans  offered  in  different  areas, 
and  aix)ut  the  election  process.  Section 
1851(e)(3)(C)  requires  that  we  provide 
for  a  nationally  coordinated  educationfif" 
and  pubhcity  campaign  about  M+C 
plans  and  the  election  process  in 
November  of  each  year,  beginning  in 
1999.  We  may  conduct  these  campaigns 
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using  health  fairs,  as  well  as  other 
methods  for  distributing  information. 


8.  Coordination  of  EnroUment  and 
Disenrollment  Through  M+C 
Organizations  (§  422.66) 

a.  EnroUment.  Section  1851  (c)(1)  and 
.(c)(2)  provide  that  individuals  who  wish 
to  elect  an  M+C  plan  may  do  so  through 
fiUng  an  appropriate  election  form  with 
the  organization  during  an  election 
period  specified  in  section  1851(e).  and 
reflected  in  §  422.62.  Section  1851(c)(1) 
requires  that  the  Secretary  establish  a 
process  through  which  elections  in  M+C 
plans  are  made.  Therefore,  we  reserve 
the  right  to  develop  and  provide 
additional  mechanisms  for  electing  an 
M+C  plan.  We  have  provided 
instructions  on  how  M+C  organizations 
must  process  elections  at  §  422.60(e).  If 
necessary,  we  will  publish  regulations 
and  allow  for  OMB  review,  pursuant  to 
the  requirements  of  the  Paperworlt 
Reduction  Act  of  1995. 

b.  Disenrollment.  Section  1876 
background:  Under  section 
1876(c)(3)(B),  which  covers 
disenrollment  from  HMOs  and  CMPs,  a 
Medicare  beneficiary  can  disenroU  from 
an  HMO  or  CMP  at  any  time.  Under  the 
HMO  and  CMP  regulations  in 
§  417.461(a),  an  enroUee  who  wishes  to 
disenroll  may,  at  any  time,  give  the 
organization  a  signed,  dated  request  in 
the  form  and  manner  we  specify.  The 
beneficiary  can  request  a  certain 
disenrollment  date,  but  it  can  be  no 
earlier  than  the  first  day  of  the  month 
following  the  month  in  which  the 
organization  receives  the  disenrollment 
request.  Under  section  9312(h)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986.  Medicare  beneficiaries  are  also 
permitted  to  disenroll  bom  an  eligible 
organization  under  Section  IP 76  at  a 
local  Social  Security  office. 

Section  417.461(b)  describes  the 
responsibility  of  the  HMO  or  CMP  to 
promptly  submit  a  diseiut)llment  notice 
to  HCFA  and  provide  the  enrollee  with 
a  copy  of  the  request  for  disenrollment 
and,  in  the  case  of  a  risk  HMO  or  CMP, 
an  explanation  of  the  date  of 
disenrollment.  Section  417.461(c) 
provides  that  HMOs  and  CMPs  must 
reimburse  HCFA  in  cases  where  a 
disenrollment  notice  is  not  submitted 
timely  to  HCFA. 

Currently,  when  an  individual  enrolls 
in  one  HMO  or  CMP  while  still  enrolled 
in  another,  we  regard  this  action  as  a 
disenrollment  from  the  first  HMO  or 
CMP,  and  autcnnatically  amend  our 
enrollment  records  to  reflect  the 
disenrollment.  We  do  this  so  that  the 
beneficiary  does  not  have  to  both  submit 
"  i"disenrollment  request  to  the  first  HMO 


or  CMP,  and  an  enrollment  request  to 
the  new  HMO  or  CMP. 

To  reflect  these  current  policies, 
§  422.66(b)(1)  provides  that  an 
individual  who  wishes  to  disenroU  may 
change  his  or  her  election  in  the 
following  manner  (i)  Elect  a  different 
M+C  plan  during  an  election  period 
specified  in  §  422.62  or  (ii)  submit  a 
signed  and  dated  request  for 
disenrollment  to  the  M+C  organization 
during  an  election  period  specified  in 
§  422.62.  HCFA  also  reserves  the  right  to 
develop  and  provide  additional 
mechanisms  for  disenrollments  in 
accordance  with  section  1851(c).  Note 
that  the  Medigap  implications  of  a 
change  of  election  to  original  Medicare 
are  discussed  at  section  II.B.12 
(Extended  Period  of  Guaranteed  Access 
to  Medigap  Plans)  of  this  preamble. 
At  §  422.66(b)(2)  we  specify  that  a 
disenrollment  request  is  considered  to 
have  been  made  on  the  date  it  is 
received  by  the  M+C  organization.  Note 
that  HCFA's  liability  for  payment  ends 
not  on  the  date  the  disenrollment 
request  is  received  by  the  M+C 
organization,  but  rather,  as  of  the  date 
of  disenrollment.  The  date  of 
disenrollment  is  determined  at  §  422.68 
for  changes  made  by  enrollees  during 
coverage  election  periods  and  at 
§  422.74  for  disenrollments  made  by 
M+C  organizations. 

At  §  422.66(b)(3)  and  (4)  we  are 
continuing  the  §41 7.461(b)  and  (c) 
requirements  for  M+C  organizations  to 
provide  timely  notice  of  disenrollment 
to  HCFA  and  to  provide  the  enroUee 
with  a  copy  of  the  disenrollment  request 
with  information  on  the  date  of 
disenrollment  and  any  lock-in 
requirements  of  the  plan  that  apply 
until  the  effective  date  of  disenrollment. 
We  also  state  that  disenrollment 
requests  must  be  filed  and  retained  as 
specified  in  HCFA  instructions. 

The  regulation  also  provides  that  if 
the  M+C  organization  fails  to  submit  a 
correct  and  complete  disenrollment 
notice  to  us  promptly,  the  M+C 
organization  must  reimburse  us  for  any 
capitation  payments  it  has  received  after 
the  month  in  which  we  would  have 
stopped  payment,  had  the  M+C 
organization  met  the  requirement. 

c.  Retroactive  Disenrollment.  Section 
1876  backgroxmd:  In  the  case  of  section 
1876  contractors.  HCFA  has  permitted 
beneficiaries  to  be  retroactively 
disenrolled  from  an  HMO  or  CMP  if  it 
determines  that  there  never  was  a 
legally  vaUd  enrollment,  or  a  valid 
request  for  disenrollment  was  properly 
made  but  not  processed  or  acted  upon. 

In  the  M+C  program.  HCFA  will 
continue  to  consider  retroactive 
diseiu'ollments  in  cases  in  which  we 


determine  that  there  never  was  a  legally 
valid  enrollment,  or  a  valid  request  for 
disenrollment  was  made  but  not 
processed  or  acted  upon.  We  have 
reflected  this  provision  in  §  422.66(b)(5). 

d.  Fee-for-Service  Election  by  Default. 
Section  1851(c)(3)(A)(i)  establishes  that 
newly  eligible  enrollees  who  do  not 
choose  an  M+C  plan  during  the  initial 
coverage  election  period  are  deemed  to 
have  chosen  original  Medicare.  We  have 
reflected  this  provision  in  §  422.66(c). 

e.  Seamless  Continuation  of  Coverage 
(Conversions).  Section  1876 
background:  In  regulations  at  §  417.432, 
an  HMO/CMP  is  required  to  accept  any 
individual  who  was  already  enrolled  in 
the  HMO/CMP  for  the  month 
immediately  prior  to  the  month  in 
which  he  or  she  was  entitled  to  both 
Part  A  and  Part  B.  or  entitled  to  Part  B 
only.  HCFA  refers  to  such  enrollments 
as  "conversions"  or  "age-ins."  The 
individual's  effective  month  of 
eiuolhnent  in  the  HMO  or  CMP  as  a 
Medicare  enrollee  is  effective  the  month 
in  which  he  or  she  is  entitled  to  both 
Medicare  Parts  A  and  B.  or  Part  B  only. 

With  the  enactment  of  BBA.  a  new 
section  1851(c)(3)(A)(ii)  is  added  to  the 
statute  that  gives  the  Secretary 
discretion  to  establish  proced vires  under 
which  individuals  who  are  enrolled  in 
a  health  plan  offered  by  an  M+C 
organization  at  the  time  of  their  initial 
coverage  election  periods  will  "default" 
to  or  be  deemed  to  have  elected  an  M+C 
plan  offered  by  the  M+C  organization, 
imless  these  individuals  elect  a  different 
option.  We  have  chosen  not  to  have 
individuals  default  to  the  M+C  plan 
offered  by  the  organization.  At  this  time 
we  do  not  have  a  mechanism  in  place 
to  capture  the  information  we  would 
need  to  implement  such  a  process.  A 
default  process  would  require  that  M+C 
eligible  individuals  as  well  as  their 
relevant  health  plan  information  be 
identified  and  captured  prior  to  the 
individual's  initial  coverage  election 
period.  At  present,  we  do  not  have 
access  to  information  on  which  health 
plans  individuals  are  enrolled  in 
because  such  plans  are  private  health 
plans.  In  addition,  we  are  not  given  any 
information  if  individuals  have  not 
previously  filed  for  title  II  (Social 
Security)  and/or  title  XVIIl  (Medicare) 
benefits. 

One  option  that  we  may  consider 
would  be  to  specify  that  M+C 
organizations  which  have  individuals 
enrolled  in  private  health  plans  must 
notify  such  individuals  4  months 
preceding  the  month  in  which  the 
individual  becomes  an  M+C  eligible 
individual  of  their  opportunity  to  "age- 
in"  to  the  M+C  plan  or  to  select  another 
option.  This  would  give  the  individual 
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the  opportunity  to  select  from  a  range  of 
health  care  options  in  a  manner  that 
would  facilitate  seamless  continuation 
of  coverage.  M+C  organizations  would 
be  required  to  transmit  to  us  the 
necessary  plan  information  for  those 
individuals  who  are  interested  in 
exercising  their  opportunity  to  "age-in". 
HCFA  would  then  have  the  information 
necessary  to  "deem"  or  "default"  M+C 
eligible  individuals  into  the  appropriate 
M+C  plan.  We  request  public  comments 
on  this  issue  and  will  issue  further 
clariHcation  in  the  final  rule.  In  the 
interim,  we  have  retained  the 
conversion  of  enrollment  process 
described  in  §417.432  with  conforming 
changes. 

In  §  422.66(d)  we  specify  that  M+C 
plfms  must  accept  any  individual  who 
is  enrolled  in  a  health  plan  (other  than 
an  M+C  plan)  offered  by  the  same  M+C 
organization,  during  the  month 
immediately  preceding  the  month  in 
which  the  individual  is  entitled  to  both 
Part  A  and  Part  B.  Conversion  may 
occur  if  the  individual  resides  in  the 
service  area  or  continuation  area  of  the 
plan  and  regardless  of  whether  an 
individual  has  ESRD.  We  limit 
conversions  to  individual  in  a  service 
area  and  continuation  area  in  order  to 
ensure  that  enroUees  have  access  to  the 
full  range  of  services  offered  by  the 
plan.  This  policy  is  also  reflected  in  the 
section  describing  eligibility  to  elect  a 
plan  (§  422.50(a)(2)  and  (a)(3)). 
Therefore,  an  M+C  organization's 
obligation  to  accept  current  enroUees 
extends  to  enroUees  in  a  service  area  or 
a  continuation  area,  or  who  developed 
ESRD  while  enrolled  with  the 
organization  under  a  private  health 
plan.  Converted  beneficiaries  who 
reside  out  of  the  plan's  service  area  or 
who  have  ESRD  cannot,  however,  later 
elect  to  enroll  in  a  plan  offered  by 
another  M+C  organization  unless  they 
meet  the  statutory  requirements  at 
sections  1851(b)(1)(A)  and  1851(a)(e)(B). 

In  addition,  we  allow  M+C 
organizations  to  reserve  vacancies  for 
their  plans  to  accommodate  conversions 
in  recognition  that  M+C  organizations 
must  accept  conversions.  We  require  the 
individual  who  is  converting  to  file  an 
election  form  in  accordance  with 
§  422.60(c)(1).  We  also  stipulate  that  the 
M+C  organization  may  not  disenroU  the 
individual  except  under  the  conditions 
described  in  §422.74. 

/.  Maintenance  of  Enrollment.  The 
statute  provides  at  section  1851(c)(3)(B) 
that  an  individual  who  has  made  an 
election  or  is  deemed  to  have  made  an 
election  is  considered  to  have  continued 
to  make  that  election  until  the 
individual  changes  it  or  the  M+C  plan 
is  discontinued  or  no  longer  serves  the 


area  in  which  the  individual  resides.  We 
have  stated  this  rule  at  §  422.66(e). 

9.  Effective  Dates  of  Coverage  and 
Change  of  Coverage  (§  422.68) 

Section  1851(1)  establishes  the 
effective  dates  for  elections  and  changes 
to  elections  made  during  the  various 
enrollment  periods.  Note  that  the 
Medigap  implications  of  a  change  of 
election  to  original  Medicare  are 
discussed  at  section  I1.B.12  (Extended 
Period  of  Guaranteed  Access  to  Medigap 
Plans)  of  this  preamble. 

Section  1851(f)(1)  states  that  an 
election  made  during  the  initial 
coverage  election  period  will  take  effect 
on  the  date  the  individual  becomes 
entitled  to  Part  A  and  enrolled  under 
Part  B,  but  gives  the  Secretary  discretion 
to  interpret  this  provision  in  a  manner, 
consistent  with  section  1838,  that 
prevents  retroactive  coverage.  We  are 
interpreting  "enrolled  in  Part  B"  as 
"entitled  to  Part  B"  in  order  to  avoid 
retroactive  coverage  in  an  M+C  plan  that 
an  individual  might  receive  after 
enrolling  in  Part  B  but  prior  to  the  time 
the  individual  is  actually  entitled  to  Part 
B  benefits.  Therefore,  we  have 
established  that  an  election  made  during 
the  initial  coverage  election  jseriod  is 
effective  the  first  day  of  the  month  of 
entitlement  to  both  Part  A  and  Part  B. 

Under  section  1851(f)(3),  an  election 
or  change  of  election  made  during  an 
annual  coordinated  election  period  is 
effective  the  first  day  of  the  follov«ring 
calendar  year.  We  have  reflected  this 
provision  in  §  422.68(b). 

Under  section  1851(fi(2),  an  election 
or  change  of  election  made  during  an 
open  enrollment  period  is  effective  the 
first  day  of  the  first  calendar  month 
following  the  month  in  which  the 
election  is  made.  We  have  reflected  this 
provision  in  §  422.68(c). 

Under  section  1851(f)(4),  an  election 
that  occurs  as  the  result  of  a  special 
election  period  is  effective,  to  the  extent 
practicable,  in  a  manner  determined  by 
HCFA  to  promote  continuity  of 
coverage.  We  have  reflected  this 
provision  in  §  422.68(d). 

At  §  422.68(e)  we  are  stating  that  an 
election  of  original  Medicare  made 
during  a  special  election  period  by  an 
individual  age  65  as  provided  at 
§  422.62(c)  is  effective  the  first  day  of 
the  first  calendar  month  following  the 
month  in  which  the  election  is  made. 

10.  Disenrollment  by  the  M+C 
Organization  (§422.74) 

Section  1851(g)(3)  specifies  that  M+C 
organizations  may  only  disenroU 
individuals  from  an  M+C  plan  for  the 
following  reasons:  the  individual  fails  to 
pay  any  basic  and  supplemental 


premiums  on  a  timely  basis;  the 
individual  engages  in  disruptive 
behavior;  or  the  M+C  organization 
terminates  its  coverage  of  all  M+C 
eligible  individuals  in  the  area  in  which 
the  individual  resides. 

In  §  422.74.  we  have  set  forth  the 
conditions  under  which  M+C 
organizations  can  disenroU  individuals. 
Section  1851(g)(3)(A)  provides  that, 
except  as  provided  in  section 
1851(g)(3)(B).  "a  Medicare+Choice 
organization  may  not  for  any  reason 
terminate"  an  individual's  enrollment 
in  "a  Medicare+Choice  plan  it  offers." 
[Emphasis  added.]  We  have  included 
the  three  grounds  for  termination  set 
forth  in  section  1851(g)(3)(B)  in 
§  422.74.  With  respect  to  the  ground  in 
section  1851(g)(3)(B)(ii),  under  which  an 
enroUee  can  be  disenroUed  for 
"disruptive  behavior"  as  specified  in 
standards  established  in  regulations,  we 
have  implemented  this  ground  for 
termination  in  two  separate  provisions. 
First,  under  §422. 74(b)(l)(iiJ,  we  refer  to 
an  individual  who  meets  ^neral 
standards  for  disruptiveness  set  forth  in 
§  422.74(d)(2).  Section  422.74(d)(2) 
refers  to  behavior  of  an  individual  that 
is  "disruptive,  unruly,  abusive,  or 
uncooperative  to  the  extent  that  his  or 
her  continued  enrollment  •  *  * 
seriously  impairs  the  M+C 
organization's  ability  to  furnish  services. 
*   *   •"  We  also  separately  refer  to  a 
different  kind  of  "disruption"  or  fsulure 
to  "cooperate";  namely,  fi^ud  or  abuse 
of  the  enroUee's  enrollment  card.  This 
ground  for  termination  is  also  based  on 
section  1851(g)(3)(B)(ii),  and  standards 
for  disenrollment  on  this  basis  are  also 
included  in  §  422.74(d),  in  a  separate 
paragraph  (3). 

In  addition  to  implementing  the 
grounds  in  section  1851(g)(3)(B),  we 
also  provide  in  §422.74  for  the 
termination  of  individuals  who  are  no 
longer  eligible  for  enrollment  in  the 
M+C  plan,  because  they  have  left  the 
area,  lost  entitlement  to  Medicare,  or 
died.  We  believe  that  the  prohibition  in 
section  1851(g)(3)(A)  on  terminating  an 
enroUee  on  grounds  other  than  those  set 
forth  in  paragraph  (B)  apphes  only  to 
individuals  who  are  otherwise  eligible 
for  enrollment  in  the  plan.  Clearly,  if  an 
individual  does  not  meet  the  threshold 
requirements  for  eUgibility. 
disenrollment  is  not  only  permissible 
but  required. 

We  nave  established  specific 
guidelines  in  §  422.74(d)(1)  that  the 
M+C  organization  must  follow  when 
disenrollment  is  based  on  failure  to  pay 
basic  and  supplemental  premiums, 
including  the  requirement  to  send  a 
notice  of  nonpayment  within  20  days 
after  the  date  that  delinquent  charges 
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are  due.  The  notice  must  alert  the 
individual  that  he  or  she  is  delinquent 
on  a  premium  payment,  provide  the 
individual  vdth  an  explanation  of  the 
disenrollment  procedures  and  any  lock- 
in  provisions  of  the  plan,  and  advise  the 
individual  that  failure  to  pay  the 
premiums  within  the  90-day  grace 
period  will  result  in  termination  of  M+C 
coverage. 

Note  that  in  the  section  1876  program, 
disenrollment  for  non-payment  of 
premivims  is  treated  differently.  At 
§  417.460(c)(2),  if  a  beneficiary  pays  the 
basic  premium  and  other  charges,  but 
fails  to  pay  the  premium  for  optional 
supplemental  benefits,  the  organization 
can  discontinue  the  optional  benefits, 
but  cannot  disenroll  the  beneficiary. 
However,  under  section  1851(g)(3)(B)(i), 
an  M+C  orgtmizalion  may  terminate  an 
election  of  a  plan  if  any  M+C  monthly 
basic  and  supplemental  beneficiary 
premiums  are  not  paid  on  a  timely 
basis. 

We  have  retained  the  current 
processes  described  in  §  417.460  for 
disenrollment  for  disruptive  behavior 
and  fraud  and  abuse.  In  the  case  of 
disenrollment  for  disruptive  behavior, 
the  M+C  organization  must  ascertain 
that  the  individual's  behavior  is  not 
related  to  the  use  of  medical  services  or 
to  diminished  mental  capacity.  If  an 
individual  is  disenroUed  for  disruptive 
behavior,  HCFA  wrill  review  the 
documentation  submitted  by  the  M+C 
organization  and  the  beneficiary  to 
determine  whether  the  disenrollment 
requirements  have  been  met. 

We  have  included  a  qualifier  for 
disenrollment  when  the  individual  no 
longer  resides  in  the  M+C  plan's  service 
area  to  conform  to  section  1851(b)(1)(B), 
which  permits  plans  to  offer  a 
continuation  of  enrollment  featxu^  if  the 
individual  moves  out  of  the  service  area. 
We  have  modified  the  existing 
regulatory  text  at  §  417.460(h)  which 
requires  disenrollment  when  the 
individual  loses  entitlement  to  Part  B 
benefits,  to  require  disenrollment  when 
an  individual  loses  entitlement  to  Part 
A  or  Part  B  benefits.  We  have  also 
addressed  the  process  for  disenrollment 
for  plan  termination  or  area  reduction. 

For  all  disenrollment  situations, 
except  those  due  to  the  death  of  the 
individual  or  loss  of  Part  A  or  Part  B 
benefits,  we  require  M+C  organizations 
to  provide  the  individual  with  a  written 
notice  of  the  disenrollment  that 
includes  an  explanation  of  why  the 
M+C  organization  is  planning  to 
disenroll  the  individual  and  a 
description  of  the  individual's  right  to  a 
hearing  under  the  M+C  organization's 
grievance  procedures. 


The  statute  provides  at  section 
1851(g)(3)(C)  that  individuals  who  are 
disenroUed  from  an  M+C  plan  due  to 
disruptive  behavior  or  failure  to  pay 
basic  or  supplementary  premiiuns  will 
be  deemed  to  have  elected  original 
Medicare.  We  have  treated  fraud  and 
abuse  by  the  enrollee  in  the  same 
manner  as  other  forms  of  disruptive 
behavior,  with  the  individual  being 
disenroUed  into  the  original  Medicare 
program.  We  believe  that  the  result 
should  be  comparable  because,  in  both 
cases,  the  individual's  disruptive 
behavior  has  given  the  organization 
cause  for  the  disenrollment.  Individuals 
who  lose  entitlement  to  Part  A  or  Part 
B  benefits  default  to  original  Medicare 
because  they  no  longer  meet  the 
requirements  to  receive  Medicare 
benefits  throu^  an  M+C  plan,  which 
requires  entitlement  to  Part  A  and 
enrollment  in  Part  B. 

As  previously  discussed,  special 
election  periods  are  available  to 
individuals  who  are  disenroUed  (or  who 
disenroU)  because  of  plan  termination 
or  service  area  or  continuation  area 
reduction  or  because  they  no  longer 
reside  in  the  M+C  plan's  service  area  or 
continuation  area.  Section 
1851(g)(3)(C)(ii).  however,  stipulates 
that  individuals  who  are  disenroUed 
and  who  do  not  make  an  election  during 
the  special  election  period  are  deemed 
to  have  elected  original  Medicare. 

11.  Approval  of  Marketing  Materials  and 
Application  Forms  (§  422.80) 

Section  1851(h)  contains 
requirements  related  to  marketing  by 
M+C  organizations.  These  provisions 
are  implemented  in  §422.80.  Section 
422.80(a)  implements  the  reqxiirement 
in  section  1851(h)(1)  that  aU  marketing 
material  and  application  forms  be 
submitted  to  HCFA  for  approval  45  days 
before  distribution,  and  diat  such 
materials  may  only  be  used  if  HCFA 
does  not  disapprove  such  use  by  the  end 
of  this  45  day  period.  In  section 
422.80(b),  we  define  "marketing 
materials"  which  must  be  submitted  for 
approval  under  §  422.80(a). 

Section  1851(h)(2)  requires  that  M+C 
standards  under  section  1856  include 
guidelines  for  review  of  marketing 
materials  under  section  1851(h)(1)  and 
§  422.80(a).  Section  422.80(c)  contains 
guidelines  for  HCFA's  review  of 
marketing  materials  under  §  422.80(a). 
As  provided  for  in  section  1852(b)(2), 
these  guidelines  include  existing 
marketing  guidelines  for  HMOs  and 
CMPs  in  §  417.428,  which  have  been  in 
effect  since  the  inception  of  the  existing 
Medicare  risk  contracting  program. 

Section  1851(h)(3)  provides  that,  if 
HCFA  has  not  disapproved  the 


distribution  of  marketing  materials  or 
forms  with  respect  to  an  M+C  plan  in  an 
area,  HCFA  is  deemed  not  to  have 
disapproved  the  distribution  in  all  other 
areas  covered  by  the  M+C  plan  and 
organization  except  with  regard  to  any 
portion  of  the  material  or  form  that  is 
specific  to  the  particular  area.  This 
"deemed  approval,"  or  "1  stop- 
shopping."  provision  is  included  in  the 
statute  to  address  the  needs  of  M+C 
organizations  that  operate  in  multiple 
states  and  within  multiple  HCFA 
Regional  Office  (RO)  regulatory  distiicts. 
Under  the  section  1376  program,  a 
marketing  piece  submitted  for  HCFA 
review  in  multiple  ROs  was  often 
susceptible  to  different  regulatory 
interpretations  by  different  RO  staff;  this 
occurrence  could  result  in  approval  by 
one  RO  and  a  request  for  revisions  by 
another  RO.  This  phenomenon  was 
primarily  the  result  of  RO  staffs  working 
within  the  environment  of  either  an 
"emerging"  market  area  or  a  "mature" 
area.  The  speed  of  review  and  approval 
of  marketing  materials  should  be 
enhanced  by  implementation  of  this 
statutory  requirement. 

Section  1851(h)(4)  provides  that  M+C 
organizations  shaU  conform  to  "fair 
marketing  standards"  included  in  the 
"standards  under  section  1856,"  and 
requires  that  these  standards  prohibit  an 
organization  from  providing  cash  or 
other  monetery  inducements  for 
enrollment.  Standards  under  section 
1854(h)(4)  are  set  forth  in  §422. 80(e). 
Again,  as  provided  in  section  1856(b)(2), 
these  standards  include  existing  section 
1876  standards. 

Section  1851(h)(4)(B)  indicates  that 
the  fair  marketing  standards  "may 
include  a  prohibition  against  an  M+C 
organization  (or  agent  of  such  an 
organization)  completing  any  portion  of 
any  election  form  used  to  carry  out 
elections  under  this  section  on  behalf  of 
any  individual."  However,  we  have 
decided  at  this  time  not  to  prohibit  an 
M+C  organization  (or  agent  of  such  an 
organization)  from  assisting 
beneficiaries  in  completing  the  election 
form.  We  recognize  and  understand  that 
we  must  provide  accommodations  for 
persons  with  disabiUties  and  for 
situations  in  which  such  a  prohibition 
could  represent  a  potential  physical 
burden  to  beneficiaries.  However,  in 
general,  we  believe  that  it  is  good 
practice  that  the  M+C  eligible 
individual  should  complete  and  sign  the 
election  form.  CurrenUy,  we  have  no 
way  to  check  for  any  plan  impropriety, 
especially  in  situations  where 
beneficiaries  require  help  in  completing 
the  enrollment  form,  except  beneficiary 
allegations  and  requests  for 
disenrollment.  While  we  cannot 
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quantify  the  amount  of  inappropriate 
behavior,  we  know  that  some  plans  have 
completed  election  forms  for 
beneficiaries  fraudulently  or  have 
convinced  beneficiaries  to  sign  forms 
without  explaining  to  them  the  contents 
and  telling  them  the  form  is  for 
enrollment  (U.S.  General  Accounting 
Office  report:  "HCFA  Should  Release 
Data  To  Aid  Consumers,  Prompt  Better 
HMO  Performance",  HS-97-23.  October 
1996.)  Therefore,  we  request  public 
comment  on  this  issue  and  will  provide 
further  guidance  in  the  final  rule. 

In  the  interim,  we  are  providing  at 
§  422.60(c)  that  persons  who  assist 
beneficiaries  in  completing  forms 
should  sign  the  form  and  indicate  their 
relationship  to  the  beneficiary.  In 
addition,  we  encourage  M+C 
organizations  to  use  neutral  parties  such 
as  family  members,  ombudsmen  or 
counseling  programs  for  those 
individuals  who  require  assistance  in 
completing  forms. 

Finally,  in  §  422.80(f),  we  specify  that 
HCFA  may  permit  M+C  organizations  to 
develop  marketing  materials  designed 
for  members  of  an  employer  group  who 
are  eligible  for  employer-sponsored 
benefits  through  the  M+C  organization, 
and  to  furnish  these  materials  only  to 
such  group  members.  While  such 
materials  must  be  submitted  for 
approval  under  paragraph  (a),  HCFA 
will  only  review  portions  of  these 
materials  that  relate  to  M+C  plan 
benefits. 

12.  Medigap 

Prior  to  the  enactment  of  the  BbA, 
Federal  law  provided  only  one 
opportunity  for  a  Medicare  beneficiary 
to  purchase  a  Medicare  supplement 
(Medigap)  policy  on  a  "guaranteed 
issue"  basis.  (Generally  this  means  that 
the  insurance  company  cannot  deny  the 
apphcation,  or  charge  extra,  based  on 
the  individual's  health  experience.)  This 
opportunity  was  during  the  6-month 
period  beginning  with  the  date  a 
beneficiary  is  both  age  65  or  over,  and 
enrolled  in  Medicare  Part  B. 
Amendments  made  by  the  BBA  now 
specify  additional  situations  in  which 
beneficiaries  will,  after  July  1,  1998,  be 
guaranteed  access  to  certain  types  of 
Medigap  policies  on  a  guaranteed  issue 
basis  if  they  apply  within  63  days  after 
losing  other  coverage,  and  submit 
evidence  of  the  date  the  prior  coverage 
terminated.  The  law  also  requires  the 
entity  that  provided  the  prior  coverage 
to  notify  beneficiaries  of  these  rights. 

Therefore,  while  this  regulation  does 
not  implement  the  Medigap  provisions 
of  the  BBA,  it  is  important  to  be  aware 
of  the  implications  for  M+C 
organizations,  since  some  of  the 


situations  covered  by  the  Medigap 
provisions  involve  beneficiaries  who 
leave  M+C  plans  and  return  to  original 
Medicare.  The  situations  that  will  give 
rise  to  the  obUgation  to  notify  the 
beneficiary  will  include,  for  example, 
termination  of  coverage  by  an  M+C 
plan,  or  loss  of  coverage  under  an  M+C 
plan  due  to  a  change  in  the  individual's 
place  of  residence.  The  beneficiary  also 
will  have  the  right  to  guaranteed  issue 
of  a  Medigap  policy  if  he  or  she  either 
enrolls  in  an  M+C  plan  upon  first 
becoming  eligible  for  Mediceire  at  age 
65,  or  enrolls  after  previously  being 
covered  under  a  Medigap  policy,  and 
later  disenroUs  &x)m  the  M+C  plan 
within  12  months  of  the  effective  date 
of  the  M+C  enrollment. 

Because  the  Medigap  provisions 
establish  specific  time  deadlines  for 
beneficiaries  who  wish  to  take 
advantage  of  these  new  rights,  prompt 
action  by  M+C  organizations  to  notify 
beneficiaries  of  their  rights,  and  by 
HCFA  to  provide  accurate  evidence  of 
recently  terminated  coverage,  will  be 
essential.  CFA  is  committed  to 
providing  beneficiaries  whose  M+C 
coverage  terminates  under  the  specified 
circumstances  with  timely  and  accurate 
evidence  of  the  recently  terminated 
coverage.  There  are  a  number  of  ways  in 
which  we  are  considering  providing  the 
necessary  evidence,  including  enabling 
Medigap  insurers  to  query  HCFA 
systems,  if  privacy  and  security  issues 
can  be  resolved.  HCFA  is  seeking 
comments  on  the  most  effective  way  to 
coordinate  with  Medigap  insurers  in 
order  to  protect  beneficiaries'  rights 
under  the  statute,  and  promote 
continuity  of  care. 

We  also  urge  M+C  organizations  to 
keep  in  mind  that  they  will  be  obligated 
to  notify  beneficiaries  whose  coverage 
terminates  of  their  rights  under  the 
Medigap  provisions.  Those  provisions 
are  complex — only  certain  beneficiaries 
will  be  entitled  to  guaranteed  issue  of 
Medigap  policies,  and  their  choice  of 
policies  will  depend  on  the  precise 
reason  for  termination  of  their  coverage 
under  the  M+C  plan.  Further  guidance 
is  available  from  the  National 
Association  of  Insurance  Commissioners 
(NAIC),  which  on  April  29,  1998  issued 
a  revised  Model  regulation  that 
incorporated  the  Medigap  changes  made 
by  the  BBA. 

C.  Benefits  and  Beneficiary  Protections 

1.  General  Requirements  (§422.100) 

Subpart  C  of  these  regulations  details 
the  scope  of  benefits  a  Medicare 
beneficiary  is  entitled  to  receive  when 
electing  coverage  through  an  M+C  plan. 
The  statutory  authority  for  most  of  the 


provisions  of  subpart  C  is  foimd  in 
section  1852,  which  outlines  benefit 
requirements  and  provides  authority  for 
beneficiary  protections  under  Medicare 
Part  C.  Many  of  the  statutory  provisions 
are  the  same  as,  or  similar  to,  benefit 
provisions  of  section  1876.  Therefore, 
much  of  the  regulatory  language  of  part 
417  is  retained  for  purposes  of 
establishing  M+C  standards,  as  provided 
for  in  section  1856(b)(2)  (which  directs 
that  the  M+C  standards  be  based  on  the 
analogous  standards  estabhshed  under 
section  1876). 

A  principal  difference  between 
section  1876  provisions  and  the  newly 
enacted  law  is  that  the  new  law  permits 
a  wider  range  of  types  of  entities  to 
assume  risk  for  the  coverage  of  benefits 
for  Medicare  enrollees.  Section  1876 
limited  the  Medicare  contract  option  to 
organizations  that  operated  as  entities 
accepting  full-risk,  prepaid  capitation 
for  the  provision  of  a  comprehensive 
range  of  services  and  defined  "eligible 
organizations"  as  a  Federally  quafified 
HMO  (under  title  XIII  of  the  PubUc 
Health  Service  Act)  or  a  competitive 
medical  plan  (CMP).  Except  in  a  very 
few  instances  where  waivers  were 
granted  during  years  when  such  waivers 
were  authorized,  the  organizations  had 
to  offer  such  a  product  in  the 
commercial  marketplace  in  order  to 
have  a  Medicare  contract.  From  the 
point  of  view  of  benefit  requirements 
imposed  on  plans,  the  new  types  of 
network  plans  are  subject  to  the  same 
benefit  requirements  applicable  to 
organizations  that  would  have  met  the 
definition  of  "eligible  organization" 
under  section  1876  (HMOs  and  CMPs). 
The  requirements  imder  the  new  law  for 
network  plans  are  in  many  cases 
identical  to  the  requirements  under 
section  1876. 

While  adding  PPOs,  indemnity 
insurers,  and  provider-sponsored 
organizations  to  the  range  of  entities 
eligible  for  Medicare  contracts,  the  BBA 
also  permits  non-network  plans,  such  as 
private  fee-for-service  plans  and  M+C 
non-network  MSA  plans,  to  assume 
prepaid,  capitated  risk  for  services  used 
by  enrollees  of  these  organizations. 
Medicare  beneficiaries  who  elect  these 
plans  are  not  subject  to  the  same 
constraints  in  use  of  providers  that  exist 
In  network  plans.  Therefore,  the  benefit 
requirements  applicable  to  these  plans, 
and  cost-sharing  requirements,  may  be 
very  diH^erent  from  those  that  apply  to 
network  plans.  This  section  of  the 
preamble  mainly  discusses  the 
requirements  for  network  plans. 
Sections  III  and  IV  of  the  preamble 
provide  more  extensive  information 
about  benefit  requirements  applicable  to 
non-network  M+C  MSA  plans  and  to 
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private  fee-for-service  plans, 
respectively. 

All  M+C  organizations  are  required  to 
cover  the  full  range  of  Medicare  benefits 
that  enroUees  would  otherwise  have 
been  able  to  receive  under  original 
Medicare,  subject  to  certain  rules 
regarding  available  networks  of 
provide^.  M+C  organizations  are 
further  required  to  cover  Medicare 
preventive  benefits  with  the  same 
frequency  that  they  are  covered  under 
original  Medicare  (e.g.,  aimual  screening 
mammography  examinations). 
Beneficiaries  may  be  required  to 
contribute  to  the  cost  of  covered 
services  in  the  form  of  cost-sharing 
provided  for  under  the  M+C  plan. 
Beneficiaries  may  have  to  cover  all  costs 
until  a  deductible  is  met  (including  the 
high  deductible  provided  for  under  an 
MSA  plan  (see  section  ni  of  this 
preamble)),  a  percentage  of  costs  in  the 
form  of  coinsurance,  or  a  fixed  amount 
for  services,  in  the  form  of  a  copayment. 
As  discussed  in  subpart  G  below,  there 
are  limits  that  apply  to  the  cost-sharing 
that  can  be  imposed  on  beneficiaries 
under  M+C  plans.  For  benefits  that  are 
covered  under  original  Medicare,  the 
benefits  must  be  obtained  through 
providers  meeting  the  conditions  of 
participation  of  the  Medicare  program. 

Organizations  with  network  plans, 
which  include  coordinated  care  plans 
and  network  M+C  MSA  plans,  are 
required  to  provide  these  services 
directly  or  through  arrangements  (i.e., 
written  agreements  with  providers)  in 
order  to  meet  the  availability  and 
accessibility  requirements  of  section 
1852(d)(1)  and  §422.112,  discussed 
below. 

In  some  situations,  an  M+C 
organization,  for  its  network  plan  or 
plans,  may  be  required  to  assume 
liability  for  services  provided  to 
Medicare  enroUees  through 
noncontracting  providers.  Under 
§  422.100(b),  the  organization  is 
required  to  assume  financial 
responsibility  for  the  following  items 
and  services  obtained  from  a  provider 
that  does  not  contract  with  the  M+C 
organization: 

•  Emergency  services  as  defined  in 
§422.2: 

•  Urgently  needed  services  as  defined 
in  §  422.2; 

•  Renal  dialysis  services  provided 
while  the  enrollee  was  temporarily 
outside  the  M+C  plan's  service  area; 

•  Post-stabilization  care  as  described 
in§422.100(b)(iv);and 

•  For  both  network  and  non-network 
plans,  services  denied  by  the  M+C 
organization  and  found  upon  appeal 
(under  subpart  M  of  this  part)  to  be 
services  the  enrollee  was  entitled  to 


have  furnished  or  paid  for  by  the  M+C 
organization. 

The  requirements  that  the  M+C 
organization  assume  financial  liability 
for  renal  dialysis  services,  and  post- 
stabiUzation  care  are  new  requirements 
introduced  by  the  BBA  that  were  not 
included  in  section  1876  requirements. 
The  BBA  also  revised  the  definition  of 
emergency  services,  as  discussed 
elsewhere  in  the  preamble. 

"Post-stabilization  care"  (also  referred 
to  in  the  Act  as  "maintenance  care") 
means  medically  necessary,  non- 
emergency services  needed  to  ensure 
that  the  enrollee  remains  stabilized  from 
the  time  that  the  treating  hospital 
requests  authorization  from  the  M+C 
organization  until — 

•  The  enrollee  is  discharged; 

•  A  plan  physician  arrives  and 
assumes  responsibility  for  the  enrollee 's 
care;  or 

•  The  treating  physician  and  plan 
agree  to  another  arrangement. 

Section  422.100(b)(l)(iv)  provides  that 
an  M+C  organization  is  responsible  for 
the  cost  of  post-stabilization  care 
provided  outside  the  plan  if  they  were 
pre-approved,  if  they  were  not  pre- 
approved  because  the  organization  did 
not  respond  to  the  request  by  the 
provider  of  post-stabilization  care 
services  for  pre-approval  within  1  hour 
after  the  organization  was  asked  to 
approve  post-stabilization  care,  or  if  the 
M+C  organization  could  not  be 
contacted  for  pre-approval.  M+C 
organization  liability  will  extend  until 
the  organization  has  contacted  the 
hospital  to  arrange  for  discharge  or 
transfer.  These  requirements  reflect 
comments  we  received  on  post- 
stabilization  care  in  response  to  the 
Federal  Register  notice  of  January  20, 
1998.  The  majority  of  commenters 
advocated  that  we  establish  a  timeframe 
for  an  M+C  organization's  response  to  a 
request  for  approval.  Because  we  agree 
that  an  untimely  response  to  a  request 
for  approval  would  unduly  delay  the 
delivery  of  the  post-stabilization  care 
services,  thereby  compromising  their 
effectiveness,  we  have  established  a  1- 
hour  timeframe  in  the  regulation  as  an 
enrollee  protection.  Because  a 
completely  accurate  assessment  of  an 
enroUee's  need  for  post-stabilization 
care  services  cannot  be  made  until  the 
enrollee  is  stabilized,  we  expect  that  the 
provider  of  the  post-stabilization  care 
services  will  not  request  the  M+C 
organization's  approval  of  the  services 
until  after  the  enrollee  is  stabilized,  at 
which  time  enough  details  about  the 
enrollee's  condition  should  be  known  to 
allow  the  organization  to  make  an 
informed  decision  on  whether  to 


approve  the  care  almost  immediately. 
We  welcome  comments  on  this  issue. 

In  the  case  of  payments  to 
noncontracting  providers  for  covered 
items  and  services,  the  M+C 
organization's  obligation  is  met  when  it 
provides  for  payment  in  an  amoimt  the 
provider  would  have  received  under 
original  Medicare  (including  payment 
from  the  organization  and  beneficiary 
cost-sharing  under  the  plan). 

The  benefits  offered  by  an  M+C  plan 
may  be  divided  into  two  major 
components,  "basic  benefits"  and 
"supplemental  benefits."  Basic  benefits 
in  an  M+C  plan  include  all  Medicare- 
covered  services  (except  hospice)  and 
additional  benefits.  Basic  benefits  are 
discussed  below,  and  special  rules  for 
M+C  etuDllees  electing  hospice  are  set 
forth  in  §  422.266  and  discussed  in 
section  n.F.9.  of  this  preamble. 
Supplemental  benefits  include  both 
mandatory  and  optional  supplements, 
which  we  also  discuss  below. 

Section  1852(a)(1)  stipulates  that  M+C 
organizations  offering  an  M+C  plan  (or 
plans)  must  offer  it  to  all  Medicare 
beneficiaries  eligible  to  elect  the  plan 
who  reside  in  the  service  area  of  the 
M+C  plan  at  a  uniform  premium  with 
imiform  cost  sharing.  An  organization 
may  offer  more  than  one  plan  in  the 
same  service  area.  The  premium  and 
cost-sharing  may  vary  among  plans 
within  the  same  organization.  We  will 
review  each  M+C  plan  offered  by  the 
same  organization  to  ensure  that  it  is  not 
designed  to  promote  discrimination, 
discourage  enrollment,  steer  specific 
subsets  of  Medicare  beneficiaries  to 
particular  M+C  plans,  or  inhibit  access 
to  services. 

2.  Requirements  Relating  to  Basic 
Benefits  (§422.101) 

With  the  exception  of  special  rules 
concerning  hospice  care  and  M+C 
coverage  that  begins  during  an  inpatient 
hospital  stay  (described  in  §§  422.266 
and  422.264,  respectively),  a  Medicare 
enrollee  is  entitled  to  have  the  M+C 
orgsmization  provide  all  Medicare- 
covered  services  that  are  available  in  the 
geographic  area  in  which  services  are 
covered  under  the  plan. 

M+C  organizations  are  required  to 
provide  their  enroUees  with  services 
covered  under  original  Medicare  and 
available  to  beneficiaries  residing  in  the 
geographic  area  in  which  services  are 
covered  under  the  plan,  as  we  provide 
at  §  422.101(a).  Organizations  must  also 
abide  by  our  national  coverage 
decisions,  as  well  as  specific  written 
poUcies  of  the  Medicare  carrier  or 
intermediary  with  jurisdiction  for 
claims  (if  the  encounter  had  occurred 
uinder  original  Medicare)  in  the 
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geographic  area  served  by  the  plan. 
(These  poUcies  are  sometimes  called 
"local  medical  review  determinations."] 
In  cases  where  services  are  covered 
under  the  plan  in  an  area  that  includes 
jurisdictions  of  more  than  one 
contractor  for  original  Medicare,  and  the 
contractors  have  different  medical 
review  policies,  the  plan  must  apply  the 
medical  review  pohdes  of  the 
contractor  in  the  area  where  the 
beneficiary  lives. 

In  addition,  the  organization  is 
required  to  provide  "additional 
benefits,"  which  include  health  care 
services  not  covered  by  Medicare,  as 
well  as  reductions  in  premiums  or  cost 
sharing  for  covered  services.  As 
discussed  in  section  II.  A  of  this 
preamble,  we  use  the  term  "basic 
benefits"  to  encompass  all  Medicare- 
covered  benefits  (except  hospice 
services)  and  additional  benefits.  These 
benefits  are  determined  by  our  approval 
of  an  M+C  organization's  Adjusted 
Community  Rate  (ACR)  proposal  for  a 
given  M+C  plan  and  must  be  provided 
uniformly  to  all  Medicare  enroUees 
electing  that  plan.  Additional  benefits 
are  generated  when  the  average  payment 
rate  for  a  plan  exceeds  the  adjusted 
community  rate,  thereby  producing  a 
surplus  known  as  the  "excess  amount." 
(See  section  II.F  of  this  preamble  for  a 
more  thorough  discussion  of  the 
requirements  that  apply  to  additional 
benefits,  which  are  set  forth  under 
§422.312.) 

In  the  case  of  an  M+C  private  fee-for- 
service  plan  or  a  non-network  M+C 
MSA  plan,  the  obligation  to  cover 
Medicare  services  is  not  limited  to 
services  available  in  the  plan's  approved 
service  area.  Rather,  in  this  context,  we 
interpret  "geographic  area  served  by  the 
plan"  in  section  section  1852(a)(1)(A)  to 
mean  the  area  within  which  the  M+C 
private  fee-for-service  or  non-network 
M+C  MSA  plan  enrollee  has  the  right  to 
receive  covered  services  under  the  plan. 

Under  our  authority  in  section 
1856(b)(1)  to  establish  standards  imder 
the  M+C  program,  §  422.100(h) 
establishes  sjjecial  rules  for  influenza 
vaccine,  pneumococcal  vaccine,  and 
screening  manunography.  Section 
422.10G(h)(2)  prohibits  enrollee  cost- 
sharing  for  influenza  vaccine  and 
pneumococcal  vaccine.  Under  original 
Medicare,  there  is  no  cost-sharing 
imposed  on  these  items,  and  we  believe 
congressional  intent  is  for  Medicare 
beneficiaries  to  have  maximum  possible 
access  to  both  vaccines.  We  note  that 
original  Medicare  provides  for 
beneficiary  payment  of  coinsurance  for 
mammography  screening;  therefore,  a 
plan  may  also  impose  copayment  or 
coinsurance  for  this  service. 


Also  note  that  beneficiaries  under 
original  Medicare  may  "self-refer"  and 
directly  access  screening  mammography 
and  influenza  vaccine.  We  have 
established  a  similar  standard  in 
§  422.100(h)(1)  for  M+C  enroUees. 

3.  Supplemental  Benefits  (§  422.102) 

Section  1852(a)(3)  provides  for 
supplemental  benefits.  These  benefits 
are  health  care  items  and  services 
beyond  the  basic  benefits  described 
above  and  are  categorized  as  either 
mandatory  or  optional. 

Mandatory  supplemental  benefits  are 
benefits  not  included  in  basic  benefits 
which  must  be  purchased  by  all 
beneficiaries  who  enroll  in  the  M+C 
plan  under  which  they  are  included. 
Mandatory  supplemental  benefits  may 
be  offered  under  coordinated  care  plans 
and  fee-for-service  plans  only,  and  must 
be  approved  by  HCFA.  HCFA  will 
approve  such  benefits  unless  we 
determine  that  they  would  substantially 
discourage  enrollment  in  the  plan. 
Specifically,  we  will  determine  whether 
the  inclusion  of  the  mandatory 
supplemental  benefits  would  discourage 
particular  subcategories  of  Medicare 
beneficiaries  from  enrolling  (e.g.,  those 
residing  in  certain  parts  of  a  plan 
service  area).  These  benefits  are 
addressed  in  §  422.102(a). 

Section  1852(a)(3)(C)  provides  that 
nothing  in  paragraph  (3)  of  section 
1852(a),  addressing  supplemental 
benefits,  shall  be  construed  to  prevent  a 
fee-for-service  plan  from  offering 
supplemental  benefits  covering  the 
balance  billing  permitted  under  section 
1852(k)(2)(A)(i)  and  §  422.216(b)(1)  and 
additional  services.  See  discussion  of 
M+C  private  fee-for-service  plans  in 
section  IV  of  this  preamble.  The  only 
provision  in  section  1852(a)(3)  that 
could  possibly  be  construed  to  prevent 
a  private  fee-for-service  plan  from 
offering  such  benefits  would  be  the  right 
of  the  Secretary,  emd  of  HCFA  under 
these  regulations,  to  disapprove 
mandatory  supplemental  benefits.  We 
accordingly  wish  to  make  it  clear  that 
HCFA  will  not  disapprove  such  benefits 
in  the  case  of  a  private  fee-for-service 
plan.  (As  discussed  below  in  subpart  G, 
HCFA  does  not  have  the  right  to  review 
or  approve  the  amount  that  a  private 
fee-for-service  plan  charges  for 
supplemental  benefits.)  We  believe  that 
the  foregoing  statement  is  sufficient  to 
give  effect  to  section  1852(a)(3)(C). 

Optional  supplemental  benefits  are 
benefits  beyond  basic  benefits  that  may 
be  purchased  by  an  M+C  plan  enrollee 
at  his  or  her  option.  If  a  plan  offer 
optional  supplemental  benefits,  it  must 
offer  those  benefits  to  all  eiut)llees  in 
the  M+C  plan.  While  optional 


supplemental  benefits  may  be  offered 
under  all  types  of  plans,  in  the  case  of 
MSA  plans,  there  are  limits,  discussed 
in  section  ID  of  the  preamble,  on  the 
nature  of  optional  supplemental  benefits 
that  can  be  offered. 

Under  mandatory  supplemental 
benefits  for  coordinated  care  plans,  an 
M+C  organization  may  require  an 
enrollee  who  elects  an  M+C  plan  to 
accept  and  pay  for  items  and  services 
beyond  basic  benefits  if  he  or  she  wants 
to  enroll  in  a  particular  M+C  plan.  If  an 
organization  requires  supplemental 
benefits,  it  must  do  so  imiformly  for  all 
Medicare  beneficiaries  enrolled  in  that 
plan.  As  provided  for  at  section 
1852(a)(3)(A),  we  will  approve  such 
offerings  imless  we  determine  that 
would  substantially  discourage 
enrollment  in  the  plan.  We  will 
determine  whether  the  mandatory 
supplemental  benefits  would  discourage 
subcategories  of  Medicare  beneficiaries 
from  enrolling  (e.g.,  those  residing  in 
certain  parts  of  a  plan's  service  area). 

An  organization  may  also  offer 
optional  supplemental  benefits  within 
an  M+C  plan.  In  this  case,  the 
beneficiary  is  free  to  choose  to  accept  or 
decline  the  supplement.  In  the  case  of 
both  mandatory  emd  optional 
supplemental  benefits,  the  benefits  are 
paid  for  by  (or  on  behalf  of)  the 
individual  electing  the  M+C  plan. 

Sections  422.103  and  422.104, 
addressing  benefits  under  MSA  plans 
generally,  and  optional  supplemental 
benefits  imder  an  MSA  plan,  are 
discussed  in  section  HI.  below. 

4.  Special  Rules  for  Point-of-Service 
(POS)  OpUon  (§  422.105) 

This  section  of  the  rule  codifies  our 
existing  policy  for  point-of-service 
plans.  Because  these  poUdes  have  not 
previously  appeared  in  regulations,  we 
welcome  comments. 

A  POS  benefit  is  an  option  that  an 
M+C  organization  may  offer  through  an 
M+C  coordinated  care  plan  or  network 
M+C  MSA  plan  to  provide  Medicare 
enroUees  with  additional  choice  in 
obtaining  specified  health  care  items 
and  services  from  entities  that  do  not 
have  a  contract  with  the  M+C 
organization.  A  coordinated  care  plan 
may  offer  a  POS  option  as  an  additional 
benefit,  a  mandatory  supplemental 
benefit,  or  an  optional  supplemental 
benefit.  A  network  MSA  plan  may  only 
offer  a  POS  option  as  a  supplemental 
benefit. 

Under  POS,  the  health  plan  generally 
provides  partial  reimbursement  to 
enroUees  for  items  and  services 
obtained  fitim  non-network  providers. 
The  enrollee  may  be  required  to  pay  a 
premiiun  for  the  benefit  unless  the 
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benefit  is  offered  as  an  additional 
benefit.  The  Act  contains  two  mentions 
of  the  term  "point  of  service"  as  it 
relates  to  M+C  plans.  Section 
1851(a)(1)(A)  states  that  an  HMO  may 
include  a  POS  option,  and  section 
1852(c)(1)(C),  requires  disclosure  to 
enroUees  of  "any  point-of-service  option 
(including  the  supplemental  premium 
for  such  option)."  Therefore,  the  Act 
indicates  diat  HMOs  could  offer  POS 
products,  and  that  there  could  be  a 
supplemental  enrollee  premium  for 
such  a  product. 

We  currently  permit  HMOs  and  CMPs 
to  offer  POS  products.  There  is  no 
specific  statutory  reference  to  such  a 
product  in  section  1876;  the  statutory 
basis  for  allowing  Medicare  HMOs  to 
provide  POS  products  Ues  in  the 
additional  and  supplemental  benefit 
offerings  an  HMO  may  have  under 
section  1876.  We  believe  that  under  the 
structure  of  the  M+C  program,  any 
coordinated  care  plan  or  network  M+C 
MSA  plan  may  offer  a  POS  product. 

The  regulations  at  §  422.105 
governing  the  POS  benefit  are  largely  a 
restatement  of  our  previously  issued 
guidelines.  In  issuing  the  gmdelines,  we 
were  particularly  concerned  with 
assuring  the  continued  accessibility  and 
availability  of  medically  necessary  care 
within  the  Medicare  plan's  approved 
network.  We  also  emphasized  that 
organizations  are  responsible  for: 
members'  continuity  of  care;  ensuring 
beneficiaries  are  fully  informed  about 
how  the  POS  benefit  would  be 
implemented;  and  the  potential 
financial  liabiUty  of  the  individual.  We 
also  required  organizations  to  provide 
data  to  us  about  the  POS  benefit, 
including  expenditures  and  levels  of 
POS  util^lion.  and  the  effect  on  the 
financial  status  of  the  organization. 
Moreover,  the  guidelines  required  the 
plans  to  maintain  a  record-keeping 
system  to  make  information  on 
utilization  of  the  POS  benefit  available 
to  plan  providers.  These  previous 
operational  policy  requirements  are 
carried  over  into  §  422.105. 

There  are  some  changes  in  §  422.105 
to  the  guidelines  we  issued  under 
section  1876.  however.  One  has  to  do 
with  POS  coverage  available  for  in- 
network  items  and  services.  Under  the 
guidelines,  we  permitted  HMOs  and 
CMPs  to  include  network  providers  who 
could  be  paid  through  the  POS  option. 
These  regulations  eliminate  that  option. 
Additionally,  under  §422.105.  we  will 
now  require  plans  to  place  a  cap  on  a 
beneficiary's  total  annual  financial 
liabihty  under  a  POS  benefit.  In  another 
change,  we  are  eliminating  separate 
solvency  standards  for  POS  products. 


Each  of  these  changes  is  discussed 
below. 

Although  HCFA  guidelines  did  permit 
a  Medicare  beneficiary  to  use  a  POS 
option  to  seek,  for  example,  "direct 
access"  to  a  specialist  within  the  plan's 
network,  and  thereby  avoid  any  prior 
authorization  requirement  or  other  plan 
rules  relating  to  access  to  particular 
providers,  we  believe  such  a  feature  of 
a  POS  option  is  inconsistent  with  the 
concept  of  a  network  plan  and  not  a 
desirable  feature  of  a  POS  option.  The 
basic  access  and  availability 
requirements  both  of  sections  1876  and 
1852(d)  require  that  benefits  be  made 
available,  through  providers  selected  by 
the  M+C  organization,  in  a  manner  that 
ensures  availability,  accessibility  and 
continuity  of  care.  If  the  care  an 
individual  seeks  from  a  network 
provider  is  necessary  care,  the 
individual  should  be  able  to  obtain  that 
care  through  the  network,  following 
network  rules.  Although  the  enrollee 
might  not  receive  treatment  from  the 
particular  provider  he  or  she  prefers,  the 
organization  and  its  contractors  are 
obligated  to  make  covered  services 
available  to  all  enrollees  through 
network  providers.  We  do  not  believe  it 
is  appropriate  to  use  the  POS  benefit  to 
circumvent  network  rules. 

In  §  422.105  we  also  specify  that  an 
M+C  organization  offering  a  POS  benefit 
establish  an  annual  limit  on  a 
beneficiary's  maximimi  financial 
hability  when  using  a  POS  benefit.  We 
require  a  financial  limit  to  alert 
beneficiaries  to  their  maximum 
potential  financial  Uability  in  using 
their  POS  benefit.  We  consider  it  a 
critical  part  of  beneficiary  information 
that  enrollees  are  clearly  informed  about 
all  of  their  potential  costs  when 
enrolling  in  an  M+C  plan. 

Another  change  from  existing  policy 
in  §422.105  is  the  elimination  of  the 
additional  solvency  requirements  that 
have  been  imposed  under  the  POS 
guidelines  (though  reporting 
requirements  relating  to  solvency 
remain).  The  Act  gives  the  States 
primary  responsibility  for  setting  and 
enforcing  solvency  standards  for  M+C 
plans  (other  than  a  provider-sponsored 
organization  with  a  waiver  of  the  State 
hcensure  requirement),  and  our 
imposition  of  additional  solvency 
requirements  on  POS  products  is 
inconsistent  with  the  States' 
responsibility.  (In  fact,  because  of 
solvency  concerns,  many  States  require 
Ucensure  as  an  indemnity  insurer  if  an 
HMO  wishes  to  offer  a  POS  product.) 
We  will  continue  to  require  M+C 
organizations  to  comply  with  this 
reporting  requirement,  as  was  the  case 
with  Medicare  contractors  under  section 


1876.  This  reporting  requirement  is  not 
superseded  by  the  Act's  preemption 
provision  relating  to  benefits  in  section 
1856(b)(3)(B). 


5.  Special  Arrangements  With  Employer 
Groups  (§422.106) 

An  M+C  organization  may  negotiate 
with  an  employer  group  to  provide 
benefits  to  Medicare  members  of  the 
employer  group  who  are  enrolled  in  an 
M+C  plan  offered  by  the  organization 
and  these  benefits  must  be  provided 
uiuformly  to  members  of  the  group. 
While  these  negotiated  employer  group 
benefits  may  be  designed  to 
complement  benefits  available  to 
Medicare  beneficiaries  enrolled  in  the 
plan,  they  are  offered  by  the  employer 
group  independently  as  the  product  of 
private  negotiation.  These  benefits  may 
include  contributions  on  the  employee 
group  member's  behalf  toward  M+C 
plan  premiums  or  cost-sharing  for 
which  the  Medicare  eligible  group 
member  is  responsible,  or  benefits  not 
covered  by  the  M+C  plan,  for  which 
premiums  and  cost-sharing  may  be 
charged.  We  do  not  review  such 
employer  group  benefits,  premiums,  or 
cost-sharing  amounts. 

6.  Medicare  Secondary  Payer  (MSP) 
Procedures  (§422.108) 

As  specified  in  section  1852(a)(4),  if  a 
Medicare  enrollee  receives  covered 
items  and  services  from  an  M+C 
organization  for  which  the  enrollee  is 
entitled  to  benefits  under  a  State  or 
Federal  workers'  compensation  law  or 
plan,  any  no-fault  insurance,  or  any 
liability  insurance  policy  or  plan 
(including  a  self-insured  plan),  the  M+C 
organization  may  charge  the  insurance 
carrier,  employer  or  other  entity  that  is 
responsible  to  pay  for  the  provision  of 
those  items  and  services.  "The  M+C 
organization  may  also  charge  the 
Medicare  enrollee  to  the  extent  that  the 
enrollee  has  been  paid  by  the  carrier, 
employer,  or  other  entity  for  those  items 
and  services.  In  addition,  an  M+C 
organization  may  charge  a  group  health 
plan  or  large  group  health  plan  for  items 
and  services  for  which  Medicare  is  a 
secondary  payor. 

In  this  area,  pursuant  to  section 
1856(b)  (1)  and  (2),  we  are  retaining  for 
M+C  organizations  the  requirements 
that  applied  to  HMOs  and  CMPs  under 
part  417. 

7.  Effect  of  National  Coverage 
Determinations  (NCDs)  (§422.109) 

This  provision  implements  section 
1852(a)(5).  Under  this  rule,  M+C 
organizations  are  not  required  to  assvune 
risk  for  the  costs  of  certain  "significant 
cost"  NCDs  until  an  adjustment  has 
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been  made  in  the  per  capita  rate  to 
reflect  the  NCD.  A  national  coverage 
determination  is  a  national  policy 
statement  regarding  the  coverage  status 
of  a  specified  service  that  HCFA  makes 
as  a  program  memorandum  or  manual 
instruction.  The  term  does  not  include 
coverage  changes  mandated  by  statute. 
Fast  NCDs  have  included  items  such  as 
heart  transplants. 

On  February  22,  1994  HCFA 
published  a  notice  of  proposed  rule 
making  (NPRM)  to  define  "significant 
cost"  and  other  requirements  for  NCDs 
as  they  applied  to  section  1876  risk 
contracting  plans.  With  one  exception 
discussed  below,  we  are  including  in 
this  rule  the  policies  included  in  the 
February  22,  1994  proposed  rule.  For 
example,  we  have  maintained  the 
definition  of  "significant  cost"  as 
$100,000  for  a  single  NCD  service  for 
calendar  years  1998  and  1999.  We  are 
providing  for  an  automatic  adjustment 
of  a  single  service  threshold  amount  to 
reflect  rising  costs,  and  will  adjust  the 
dollar  threshold  by  the  national  per 
capita  growth  percentage  used  to 
calculate  the  annual  capitation  rates  to 
pay  M+C  organizations.  We  are  also 
providing  an  alternative  definition  for 
lower  cost  services  that  will  affect  a 
large  number  of  beneficiaries.  For  the 
cost  of  all  of  the  services  furnished 
nationwide  as  a  result  of  a  particular 
NCD,  we  have  redefined  significant  cost 
as  0.1  percent  of  the  national 
standardized  annual  capitation  rate 
(which  is  used  in  calculating  the  annual 
capitation  rates  used  to  pay  M+C 
organizations)  multiplied  by  the  total 
number  of  Medicare  beneficiaries 
nationwide  for  the  applicable  calendar 
year. 

This  rule  also  describes  how  the  NCD 
will  be  provided  to  M+C  plan  enroUees 
during  the  period  the  M+C  organization 
is  not  at  risk  for  the  new  or  expanded 
benefit  established  by  the  NCD. 
including  procedures  to  pay  M+C 
organizations  and  the  policies  affecting 
beneficiary  liability.  It  is  in  this  area 
that  this  rule  differs  from  the  February 
22.  1994  proposed  rule.  That  proposed 
rule  reflected  the  NCD  provision  that 
applied  to  HMOs  with  risk  contracts 
under  section  1876.  There  is  one  key 
difference  between  the  NCD  provision 
in  section  1876  and  the  NCD  provision 
under  the  new  M+C.  Like  the  new  NCD 
provision  in  section  1852(a)(5).  section 
1876(c)(2)(B)  provided  that  services 
required  under  certain  mid-year  NCDs 
were  excluded  from  risk  contracts  until 
the  first  year  in  which  payment  for  the 
services  is  reflected  in  capitation 
payments.  However,  under  Section 
1876(a)(6),  original  Medicare  coverage 
of  such  NCD  services  was  identified  as 


an  exception  to  the  rule  that  only  the 
risk-contracting  HMO  could  receive 
Medicare  payment  on  behalf  of  one  of 
its  enrollees.  Therefore,  an  HMO 
enrollee  was  not  required  to  receive 
NCD  services  excluded  from  the  HMO's 
contract  through  the  HMO,  and  could 
receive  the  services  either  from  the 
HMO  or  from  any  other  Mediaue 
provider,  and  Medicare  would  pay.  This 
was  reflected  in  the  February  2,  1994 
proposed  rule. 

LJnder  the  M+C  program,  however, 
there  is  no  similar  exception  for 
excluded  NCD  services  providing  that 
only  an  M+C  organization  may  be  paid 
by  Medicare  on  behalf  of  an  enrollee  in 
an  M+C  plan  offered  by  that 
organization.  We  believe  that  this 
difference  reflects  Congress"  intent  that 
beneficiaries  be  required  to  receive 
services  through  their  M+C 
organization,  under  the  same  rules  that 
apply  to  any  other  non-urgent  and  non- 
emergency services.  Under  the  new 
NCD  provision,  only  the  method  that 
HCFA  pays  the  organization  for  the 
services,  and  the  cost-sharing  that 
apphes  to  such  services  differs  from 
other  services.  If  the  excluded  NCD 
services  are  received  from,  or  through, 
the  M+C  organization,  the  organization 
will  be  paid  on  a  fee-for-service  basis  for 
those  services.  If  the  services  are  not 
available  from  the  plan,  the  organization 
will  pay  the  authorized  provider  after 
receiving  fee-for-service  from  the 
intermediaries  or  carriers. 

Pursuant  to  our  authority  under 
section  1856(b)(1),  we  are  expressly 
requiring  that  the  M+C  organization 
provide  the  NCD  services  in  question  on 
a  fee-for-service  basis. 

8.  Discrimination  Against  Beneficiaries 
Prohibited  (§422.110) 

The  current  rule  reflects  section 
1852(b),  and  the  details  provided  in 
§422.110  are  consistent  with  existing 
policy  and  regulation.  In  general,  M+C 
organizations  may  not  discriminate 
among  Medicare  beneficiaries  based  on 
health-related  factors  with  the  exception 
that  organizations  may  not  enroll  new 
beneficiaries  with  end-stage  renal 
disease.  For  further  discussion  of 
discrimination  provisions  affecting  M+C 
enrollees  with  ESRD,  see  the  discussion 
in  section  II.B.l  of  this  preamble. 

9.  Disclosure  Requirements  (§  422.111) 

In  section  1852(c),  the  Act  hsts 
several  areas  where  an  M+C 
organization  must  disclose  specific 
information  to  each  M+C  plan  enrollee. 
These  requirements  are,  in  large  part,  a 
codification  of  existing  program 
administration  requirements  under 
section  1876,  and  we  detail  these 


requirements  in  §422.111  of  the 
regulations.  In  general,  an  M+C 
organization  is  required  to  provide  in  a 
clear,  accurate,  and  standardized  form 
information  relating  to:  service  area; 
benefits  access;  out-of-area  coverage; 
emergency  coverage;  supplemental 
benefits;  prior  authorization  rules;  plan 
grievance  and  appeals  procedures; 
disenrollment  rights  and 
responsibilities;  and  information  about 
the  M+C  organization's  quality 
assurance  program. 

M+C  organizations  are  also  required 
to  provide  further  information  on  a 
beneficiary's  request,  which  we  also 
detail  in  §422.111  of  the  regulation  text. 
These  "upon  request"  requirements 
include:  general  coverage  and 
comparative  plan  information; 
information  on  utilization  control 
procedures;  information  on  grievances 
and  appeals;  information  on  the 
financial  condition  of  the  M+C 
organization;  and  a  summary  of 
physician  compensation  arrangements. 

10.  Access  to  Services  (§  422.112) 

Tlie  requirements  of  section  1852(d) 
of  the  Act  (concerning  access  to 
services)  are  being  implemented 
through  this  rule,  in  part,  by  applying 
existing  regulations  and  policies 
pursuant  to  our  authority  in  section 
1856(b)(1)  to  estabhsh  standards  undw 
the  M+C  program.  We  are  also 
addressing  recommendations  from  the 
President's  "Consimier  Bill  of  Rights 
and  Responsibilities"  (CBRR),  and 
incorporating  the  "Quality  Improvement 
System  for  Managed  Care"  (QISMC) 
standards. 

For  example,  our  existing  policy 
shaped  the  language  in  §422.112(a)(l)(i) 
requiring  M+C  organizations  to 
maintain  and  monitor  a  network  of 
appropriate  providers,  supported  by 
written  agreements  sufficient  to  certify 
beneficiary  access  to  covered  services. 
The  CBRR  shaped  the  access  to  (and 
continuity  of)  specialist  services  text  in 
§  422.112(a).  as  well  as  provisions  for 
provider  credentialing  and  timeliness  of 
access,  among  other  consumer 
protections.  We  also  include  a  provision 
at  §422.1 12(a)(4)(vii)for  M+C 
organizations  to  ensure  "cultural 
competency  "  in  the  provision  of  health 
care.  This  provision  reflects  CBRR 
recommendations  that  M+C 
organizations  make  a  particular  effort  to 
ensure  that  enrollees  with  limited 
English  proficiency,  limited  education, 
or  other  socioeconomic  disadvantages 
receive  the  health  care  to  which  they  are 
entitled. 

The  Consumer's  Bill  of  Rights  and 
Responsibilities  also  recommends  that 
women  be  able  to  choose  a  women's 
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health  care  specialist  within  network  for 
the  provision  of  routine  and  preventive 
women's  health  care  services.  In 
support  of  this  recommendation, 
§  422.112(a)(l)(ui)(A)  requires  M+C 
network  plans  to  provide  direct  access 
to  a  women's  health  specialist  within 
the  network  for  routine  and  preventive 
women's  health  care  services  provided 
as  basic  benefits,  as  defined  in  §  422.2. 
We  note  that  coverage  of  routine  and 
preventive  health  services  under 
original  Medicare  is  limited.  For 
example,  original  Medicare  covers  a 
screening  pap  smear  and  a  screening 
pelvic  exam,  including  a  clinical  breast 
exam,  once  every  3  years  vmder  normal 
circvimstances.  M+C  plans  must  cover 
routine  and  preventive  health  services 
with  at  least  the  same  frequency  as  they 
are  covered  imder  original  Medicare  and 
may  offer  expanded  services  Ln  these 
areas  as  additional  benefits. 

M+C  plans  satisfy  the  requirement  in 
§422.112(a)(l)(iii)(A)  by  providing 
direct  access  to  gynecologists,  certified 
nurse  midwives,  and  other  qualified 
health  care  providers  for  provision  of 
routine  and  preventive  women's  health 
services.  At  the  same  time,  M+C  plans 
are  required  to  provide  women  enroUees 
with  continued  access  to  their  primary 
care  physician  to  ensure  continuity  of 
care.  We  welcome  comments  on  this 

issue. 

In  §422.112(a)(l)(iii)(B),  we  require 
that  plans  have  HCFA-approved 
procedures — 

.  •  To  identify  Medicare  enrollees  with 
complex  or  serious  medical  conditions; 

•  For  assessment  of  those  conditions, 
including  medical  procedures  to 
diagnose  and  monitor  them  on  an 
ongoing  basis;  and 

•  For  establishment  and 
implementation  of  a  treatment  plan 
appropriate  to  those  conditions,  with  an 
adequate  number  of  direct  access  visits 
to  specialists  to  accommodate  the 
treatment  plan.  To  meet  these 
requirements  and  those  of 
§422.112(a)(5)(v)(A),  M+C  plans  must 
conduct  a  baseline  and  establish  a 
treatment  plan  for  people  with  complex 
or  serious  medical  conditions.  This 
assessment  should  be  completed  within 
timeframes  deemed  appropriate  by  M+C 
plans  based  on  the  needs  of  its 
enrollees,  but,  in  general,  should  occxu 
within  90  days  of  the  effective  date  of 
enrollment. 

Section  422.112(a)(5)(v)(A)  also 
requires  M+C  plans  to  conduct  a 
baseline  health  assessment  for  all  new 
Medicare  enrollees  (i.e.,  not  limited  to 
those  with  complex  or  serious  medical 
conditions)  in  a  timely  manner.  We 
believe  that  this  initial  assessment 
should  also  be  performed  based  on 


timelines  deemed  appropriate  by  the 
plan,  but  not  later  than  90  days  after  the 
effective  date  of  enrollment.  We 
welcome  comments  regarding  timely 
baseline  assessments  both  for  new 
enrollees  and  those  with  complex  or 
serious  medical  conditions. 

Note  that,  as  indicated  in  the  heading 
of  §422. 112(a).  some  access  provisions 
apply  only  to  network  organizations, 
{i.e..  coordinated  care  plans  and 
network  MS  As),  while  others 
(§  422.112(b))  apply  to  all  M+C 
organizations. 

S«:tion  422.112(b)  states  that  M+C 
organizations  must  provide  coverage  of 
emergency  services  and  urgently  needed 
services  even  in  the  absence  of  the 
organization's  prior  approval  and 
without  regard  to  the  provider's 
contractual  relationship  with  the  M+C 
organization.  For  definitions  of 
emergency  and  urgently  needed 
services,  see  §  422.2. 

This  section  continues  the  prohibition 
at  §417. 414(c)(1)  on  prior  authorization 
requirements  for  emergency  services  as 
explicitly  provided  by  1852(d)  and 
continues  die  §417. 414(c)(1)  regulatory 
prohibition  on  prior  authorization 
requirements  for  urgently-needed 
services.  This  section  also  establishes  a 
prohibition  on  prior  authorization 
requirements  for  emergency  services 
provided  within  the  plan  because  the 
prohibition  on  prior  authorization  at 
section  1852(d)  applies  to  services 
provided  both  within  and  outside  the 
organization. 

Consistent  with  the  new  defiixition  of 
"emergency  medical  condition"  in 
section  1852(d)(3)(B).  we  are  codifying 
longstanding  HMO/CMP  Manual  policy 
(S  2104)  of  prohibiting  retrospective 
denial  for  services  which  appeared,  to 
the  prudent  layperson,  to  be 
emergencies,  but  which  turn  out  to  be 
nonemergency  in  nature. 

We  are  establishing  that  when  a 
physician  or  other  representative 
affihated  with  the  organization  instructs 
the  enrollee  to  seek  emergency  services 
within  or  outside  the  organization,  the 
organization  is  responsible  for  payment 
for  medically  necessary  emergency 
services  provided  to  the  enrollee. 

We  are  codifying  in  regulation  an 
HMO/CMP  Manual  poUcy  (§  2104) 
specifying  that  the  decision  of  the 
examining  physician  treating  the 
individual  enrollee  prevails  regarding 
when  the  enrollee  may  be  considered 
stabilized  for  discharge  or  transfer. 

We  are  establishing  limits  on  cost- 
sharing  for  emergency  services  obtained 
outside  of  the  M+C  plan's  provider 
network  equal  to  of  the  lesser  of  $50  or 
what  the  organization  may  charge  for 
emergency  services  provided  within  the 


plan's  provider  network.  We  are 
imposing  this  requirement  in  order  to 
facilitate  and  ensure  access  to  covered 
emergency  services  provided  other  than 
through  the  organization.  We  do  not 
view  this  requirement  as  overly 
burdensome.  A  review  of  1997  data  on 
what  Medicare  HMOs  and  CMPs 
charged  for  emergency  services  found 
that  93  percent  of  contracts  charged  $50 
or  less.  We  believe  that  it  may  be 
appropriate  to  lower  this  limit  or 
eliminate  cost-sharing  altogether,  and 
would  welcome  comments  on  this 
subject. 

Note  that  an  M+C  organization's 
failure  to  provide  medically  necessary 
emergency  services  could  result  in 
intermediate  sanctions  for  failing  to 
provide  coverage,  or  payment,  or 
through  actions  (such  as  a  prospective 
refusal  of  payment)  that  could  result  in 
discharge  or  transfer  of  an  unstabilized 
patient.  The  new  coverage  requirements 
for  M+C  enrollees  do  not  affect  the 
rights  of  all  persons  (whether  or  not 
they  are  Medicare  beneficiaries)  to 
receive  emergency  services  at  any 
Medicare-participating  hospital  that 
offers  emergency  services  (under  the 
patient  "anti-dumping"  statute  in 
section  1867). 

11.  Access  to  Services  Under  an  M+C 
Private  Fee-for-Service  plan  (§  422.114) 

In  the  case  of  an  M+C  organization 
that  offers  an  M+C  private  fee-for- 
service  plan,  that  organization  must 
demonstrate  that  it  has'a  sufficient 
number  and  range  of  providers  willing 
to  furnish  items  and  services  imder  the 
plan.  An  M+C  organization  meets  this 
requirement  if,  with  respect  to  a 
particular  category  of  providers,  the 
organization  has: 

•  Payment  rates  that  apply  xmder 
original  Medicare  for  the  provider  and 
service  in  question; 

•  Contracts  or  agreements  with  a 
sufficient  number  and  range  of 
providers  to  furnish  the  items  and 
services  covered  under  the  M+C  private 
fee-for-service  plan;  or 

•  A  combination  of  the  two. 

Additionally,  an  M+C  private  fee-for- 
service  plan  must  pyermit  enrollees  to 
obtain  items  and  services  from  any 
entity  that  is  authorized  to  provide 
items  and  services  under  Medicare  Parts 
A  and  B  and  agrees  to  provide  services 
under  the  terms  of  the  M+C  private  fee- 
for-service  plan.  For  a  fuller  discussion 
of  M+C  private  fee-for-service  plans,  see 
section  rV  of  this  preamble. 

12.  Confidentiality  and  Acc\iracy  of 
Enrollee  Records  (§  422.118) 

M+C  organizations  are  required  to 
safeguard  the  confidentiahty  and 
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accuracy  of  enrollee  records  that 
identify  a  particular  enrollee.  including 
both  medical  dociunents  and  enrollment 
information.  An  M+C  organization  may 
circulate  this  information  within  the 
organization  to  coordinate  care  for  a 
Medicare  enrollee.  The  M+C 
organization  may  not.  however, 
circulate  this  information  outside  the 
organization  without  specific 
authorization  from  the  Medicare 
enrollee.  M+C  organizations  are 
prohibited  from  selling  (or  circulating 
outside  the  organization)  names  and 
addresses  of  enrollees  for  any  purpose, 
including  scientific  study. 

Additionally,  the  M+C  organization 
must  maintain  records  in  an  accurate 
and  timely  manner  and  ensure  timely 
access  to  enrollees  who  wish  to  examine 
their  records.  Moreover,  the  M+C 
organization  must  abide  by  all  Federal 
and  State  laws  regarding  confidentiality 
and  disclosure  for  mental  health 
records,  medical  records,  other  health 
information,  and  enrollee  information. 

13.  Information  on  Advance  Directives 
(§422.128) 

Advance  directives  are  documents 
signed  by  a  patient  that  explain  the 
patient's  wishes  concerning  a  given 
course  of  medical  care  should  a 
situation  arise  where  he  or  she  is  unable 
to  make  these  wishes  known.  The  M+C 
organization  is  responsible  for 
documenting  advance  directives  in  a 
prominent  part  of  the  Medicare 
beneficiary's  medical  record. 
Accordingly,  pursuant  to  our  authority 
in  section  1856(b)(1)  and  (2)  to  establish 
M+C  standards,  we  are  retaining  for 
M+C  organizations  the  requirements 
that  applied  to  HMOs  and  CMPs  under 
part  417. 

14.  Protection  Against  Liability  and  Loss 
of  Benefits  (§422.132) 

Each  M+C  organization  must  adopt 
and  maintain  satisfactory  arrangements 
to  protect  Medicare  enrollees  from 
incurring  liability  for  payment  of  any 
fees  that  are  the  legal  obligation  of  the 
M+C  organization.  By  reference  in 
§  417.407(f)  (implementing  regulations 
for  section  1876),  enrollee  protections 
described  in  §  417.122  are  unchanged  by 
the  BBA,  and  their  apphcation  to  M+C 
organizations  are  carried  forward  in  this 
section. 

Medicare  law  requires  that  Medicare 
contracting  M+C  organizations  make 
Medicare  covered  services  "available 
and  accessible."  Section  1852(d)(1),  in 
describing  access  to  services,  allows 
M+C  organizations  to  select  the 
providers  fitKn  whom  benefits  may  be 
obtained  so  long  as  "the  organization 
makes  such  benefits  available  and 


accessible  to  each  individual  electing 
the  plan  within  the  plan  service  area 
with  reasonable  promptness  •  •  •  "  We 
beheve  these  sections  require  health 
plans  to  provide  the  same  accessibility 
afforded  by  HCFA  to  beneficiaries  under 
original  Medicare. 

D.  Quality  Assurance 

1.  Overview 

Subpart  D  of  part  422  contains  the 
quahty  assurance  requirements  for  M+C 
organizations.  These  requirements 
implement  and  are  based  on  the 
provisions  of  section  1852(e)  of  the  Act. 
They  also  incorporate  the  requirements 
of  section  1851(d)(4)(D),  which  provides 
that  the  information  made  available  to 
Medicare  beneficiaries  for  plan 
comparison  purp>oses  should  include 
plan  quality  and  performance 
indicators,  to  the  extent  available. 
Section  1852(e)(1)  sets  forth  the  general 
rule  that  each  M+C  organization  must 
estabhsh  an  ongoing  quality  assurance 
program,  consistent  with  implementing 
regulations,  for  the  health  care  services 
it  provides  to  enrollees  in  the 
organization's  M+C  plans.  The  rest  of 
section  1852(e)  contains  the  required 
elements  of  the  quality  assurance 
program,  requirements  for  external 
review,  and  provisions  concerning  the 
use  of  accreditation  organizations  to 
determine  compliance  with  the  quality 
assurance  requirements. 

The  provisions  of  section  1852(e) 
represent  a  significant  expansion  in  the 
scope  of  the  statutory  quality  assurance 
provisions  applicable  to  managed  care 
organizations  that  contract  with  the 
Medicare  program.  Existing  section 
1876(c)(6)  contains  a  general 
requirement  similar  to  that  of  section 
1852(e)(1)  that  an  organization  must 
have  a  quality  assurance  program,  but  it 
provides  very  limited  guidance  as  to  the 
nature  of  this  program.  The  only 
required  elements  of  a  quality  assurance 
program  under  section  1876(c)(6)  are 
that  it  stress  health  outcomes  and 
include  physician  review  of  the 
procedures  used  in  the  provision  of 
health  care  services.  Like  section 
1876(c)(6),  existing  quality  assurance 
regulations  (§417.418  and,  by  reference, 
§  417.106(a))  contain  few  detailed 
requirements  concerning  quahty 
assurance.  The  regulations  basically 
restate  the  statutory  requirements 
relating  to  health  outcomes  and 
physician  review  and  then  add  two 
broad  requirements  regarding  data 
collection  and  the  need  for  written 
procedures  for  taking  remedial  action. 

In  contrast,  section  1852(e)  sets  forth 
a  series  of  specific  elements  that  now 
must  be  addressed  in  an  M+C 


organization's  quality  assurance 
program.  As  discussed  in  detail  below, 
these  requirements  focus  on  the  need  for 
an  M+C  organization,  with  respect  to 
each  M+C  plan  that  it  offers,  to  operate 
an  outcome-oriented  quality  assessment 
and  performance  improvement  program 
that  achieves  demonstrable 
improvements,  across  a  broad  sp)ectrum 
of  care  emd  services,  in  the  health, 
functional  status,  and  satisfaction  of  its 
enrollees.  (Note  that  some  of  the  specific 
performance  improvement  requirements 
of  the  statute  do  not  apply  to  M+C  non- 
network  MSA  plans  or  PFFS  plans,  as 
addressed  under  §  422.152(e).)  The 
collection,  evaluation,  and  reporting  of 
the  data  necessary  to  demonstrate 
quahty  improvements  are  also  critical 
elements  of  each  M+C  organization's 
quahty-related  responsibihties. 

2.  Origins  of  the  Quality  Assessment 
and  Improvement  Requirements 

The  regulations  to  implement  sections 
1852(e)(1)  and  (2)  and  section 
1851(d)(4)(D)  incorporate  each  of  the 
exphcit  statutory  requirements  into  new 
subpart  D.  Consistent  with  our  exphcit 
statutory  authority  under  section 
1851(e).  these  regulations  include 
additional  detail  to  clarify  how  an  M+C 
organization  can  meet  the  statutory 
requirements.  Like  Congress,  we 
recognize  that  the  state  of  the  art  in 
quality  assurance  has  evolved  from  a 
problem-focused  approach,  with  an 
emphasis  on  remedial  action,  to  a 
proactive  approach  aimed  at  achieving 
continuous,  systemic  quality 
improvement.  In  recent  years.  HCFA, 
the  States,  and  other  managed  care 
purchasers  have  been  involved  in  a 
series  of  initiatives  aimed  at  improving 
the  quality  of  care  and  services  provided 
to  managed  care  enrollees.  Examples  of 
such  efforts  include: 

•  The  Quality  Assurance  Reform 
Initiative  (QARI),  which  developed  and 
tested  standards  for  States  to  use  in 
monitoring  and  improving  quality  in 
Medicaid  contractors,  with  a  particular 
emphasis  on  plans'  own  internal  quahty 
improvement  efforts. 

•  Uniform  data  collection  and 
reporting  instruments,  such  as  the 
Health  Plan  Employer  Data  and 
Information  Set  (HEDIS  3.0),  which  was 
developed  by  the  National  Committee 
for  Quality  Assurance  (NCQA).  Use  of 
HEDIS  3.0  is  now  a  contract 
requirement  for  Medicare  risk-based 
managed  care  plans,  under  section  1876 
and  is  intended  to  allow  assessment  and 
comparison  of  plan  performance. 

•  Projects  to  enhance  the  role  of 
Medicare  Peer  Review  Organizations 
(PROs)  in  evaluating  and  improving 
managed  care  plan  quaUty,  including 
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the  development  and  testing  of  a 
minimum  set  of  performance  evaluation 
measures  and  quality  improvement 
projects  developed  through 
collaboration  between  PROs  and 
managed  care  organizations.  States  have 
undertaken  similar  efforts  through 
Medicaid  External  Quality  Review 
Organizations  (EQROs). 

Among  the  most  comprehensive  of 
recent  quality-related  initiatives  is  the 
Quality  Improvement  System  for 
Managed  Care  (QISMC).  During  the  past 
2  years.  HCFA  has  been  working  closely 
with  other  Federal  and  State  officials,  as 
well  as  representatives  of  beneficiary 
advocacy  groups  and  the  managed  care 
industry,  to  develop  quality  standards 
that  can  better  ensure  that  managed  care 
organizations  that  contract  with  HCFA 
protect  and  improve  the  health  and 
satisfaction  of  their  enrollees.  QISMC  is 
the  product  of  these  efforts.  Originally 
drafted  based  on  the  authority  of  section 
1876,  it  builds  on  a  vauiety  of  recent 
HCFA  and  State  efforts,  like  those 
mentioned  above,  to  promote  the 
assessment  and  improvement  of 
managed  care  quahty.  The  QISMC 
standards  are  in  the  final  stages  of 
development  at  this  time  and  are  being 
modified  to  reflect  the  quality-related 
requirements  under  the  BBA.  Once 
QISMC  is  complete,  we  believe  it  will 
offer  a  uniform  set  of  quality  standards 
that  can  be  used  by  HCFA  and  the  State 
Medicaid  agencies  to  determine  whether 
a  managed  care  organization  can  meet 
the  quality  assurance  requirements 
necessary  to  become  and  remain  eligible 
to  enter  into  a  Medicare  or  Medicaid 
contract. 

The  QISMC  initiative  is  substantially 
in  accord  with  the  quality  assurance 
requirements  of  new  section  1851(e). 
For  example,  both  the  statutory 
requirements  and  the  QISMC  quality 
standards  emphasize  measurement  of 
health  outcomes,  consumer  satisfaction, 
the  accountabihty  of  managed  care 
organizations  for  achieving  ongoing 
quality  improvement,  the  need  for 
intervention  to  achieve  this 
improvement,  and  the  importance  of 
data  collection,  analysis,  and  reporting. 
Moreover,  as  noted  above, 
representatives  of  all  segments  of  the 
managed  care  community  have 
contributed  to  the  development  of 
QISMC.  and  generally  support  HCFA's 
intention  to  eventually  require  managed 
care  organizations  to  meet  the  QISMC 
standards.  Given  the  shared  goals  of  the 
BBA  and  QISMC  standards,  and  HCFA's 
implementation  plans  for  QISMC,  we 
beheve  it  is  appropriate  to  establish  new 
M+C  quality  assurance  regulations  that 
reflect  those  QISMC  standards  that 
mirror  the  intent  of  the  statute. 


Although  we  have  not  included  in  the 
regulations  the  level  of  detail  embodied 
in  QISMC.  we  have  attempted  to  build 
into  the  regulations  some  principles 
from  QISMC  that  can  guide  M+C 
organizations  in  meeting  the  quality 
requirements  established  by  the  statute. 
For  example.  §  422.152(d)  establishes 
objective  standards  concerning  the 
improvement  projects  that  are  required 
of  M+C  organizations,  in  accordance 
with  the  statutory  requirements 
concerning  an  organization's 
responsibility  to  take  action  to  improve 
quaUty  (such  as  section  1852(e)(2)(A)(xi) 

of  the  Act. 

Although  QISMC  remains  an  evolving 
docximent,  several  of  the  discussions 
below  of  the  ways  in  which 
organizations  can  meet  the  M+C  quality 
requirements  are  informed  to  some 
degree  by  the  underlying  details 
contained  in  QISMC.  Also,  as  discussed 
below,  we  anticipate  that  requirements 
pertaining  to  a  plan's  quality  assessment 
and  performance  improvement 
responsibilities  may  be  implemented  as 
part  of  the  M+C  contracting  process. 
QISMC  standards  may  be  a  guide  in 
implementing  the  requirements  in  the 
BBA  and  these  regulations.  Eventually, 
we  believe  QISMC  can  serve  to  define 
what  HCFA's  expectations  are  with 
regard  to  an  M+C  organization's  quahty 
assessment  and  improvement 
responsibihties.  (A  copy  of  the  most 
recent  version  of  QISMC  is  available  at 
HCFA's  website,  www.hcfa.gov/quahty/ 
qlty-3e.htm.) 

3.  Quahty  Assessment  and  Performance 
Improvement  Requirements  (§422.152) 

This  section  of  the  regulation 
implements  paragraphs  (e)(1)  and  (2)  of 
section  1852.  Subject  to  certain 
exceptions  for  M+C  PFFS  and  non- 
network  MSA  plans,  which  are 
discussed  below,  the  statute  requires 
that  an  organization's  quahty  assurance 
program  meet  the  following 
requirements  with  respect  to  each  plan 
that  it  offers: 

(i)  Stress  health  outcomes  and  provide 
for  the  collection,  analysis,  and 
reporting  of  data  (in  accordance  with  a 
quahty  measurement  system  that  HCFA 
recognizes)  that  will  permit 
measurement  of  outcomes  and  other 
quality  indices. 

(ii)  Monitor  and  evaluate  high-volume 
and  high-risk  services  and  the  care  of 
acute  and  chronic  conditions. 

(iii)  Evaluate  the  continuity  and 
coordination  of  the  care  that  enrollees 
receive. 

(iv)  Be  evaluated  on  an  ongoing  basis 
as  to  its  effectiveness. 

(v)  Include  measures  of  consiuner 
satisfaction. 


(vi)  Provide  HCFA  access  to  the 
information  it  needs  to  monitor  and 
ensure  the  quality  of  the  care  provided. 
(vii)  Provide  for  physicians  and  other 
health  care  professionals  to  review  the 
process  followed  in  providing  health 
care  services. 

(viii)  EstabUsh  written  protocols  for 
utihzation  review,  based  on  current 
standards  of  medical  practice. 

(ix)  Have  mechanisms  to  detect  both 
underutihzation  and  over  utihzation  of 
services. 

(x)  Establish  or  alter  practice 
parameters  when  areas  needing 
improvement  are  identified. 

(xi)  Take  action  to  improve  quaUty 
and  assess  the  effectiveness  of  that 
action  through  systematic  follow-up. 

(xii)  Make  available  to  HCFA 
information  on  quality  and  outcomes 
measures  to  facihtate  beneficiary 
comparisons  and  choice  of  health  cfire 
options  (in  such  form  and  on  such 
quality  and  outcomes  measures  as 
HCFA  determines  is  appropriate). 

As  noted  above,  section  1852(e)(1) 
also  requires  that  the  organization's 
quality  assurance  program  be  consistent 
with  any  regulation  developed  by 
HCFA.  Therefore,  §422.152  reflects  the 
statutory  requirements  listed  above,  as 
well  as  those  implementing 
requirements  that  are  consistent  with, 
and  necessary  to  accomplish,  the  intent 
of  the  Act.  While  certain  requirements 
in  section  1852(e)(2)  that  expressly  refer 
to  "improvement"  in  quality  do  not 
apply  to  all  types  of  M+C  plans,  we 
beheve  that  all  of  the  requirements  in 
section  1852(e)  are  geared  toward 
improving  quality,  not  simply 
monitoring  it.  For  this  reason,  we  are  ' 
using  the  term  "quality  assessment  and 
performance  improvement  program"  to 
refer  to  the  program  that  is  required  of 
all  M+C  plans,  which  section  1852(e)(1) 
refers  to  as  a  "quahty  assurance 
program."  We  accordingly  use  the  term 
"quahty  assessment  and  performance 
improvement  program"  in  the  heading 
of  §422.152  and  in  the  general  rule  at 
§  422.152(a). 

a.  Requirements  for  M+C  Coordinated 
Care  Plans  and  Network  MSA  Plans. 
Sections  422.152(b)  through  (d)  set  forth 
requirements  that  M+C  organizations 
must  meet  with  respect  to  M+C 
coordinated  care  plans  and  network 
MSA  plans.  As  alluded  to  above,  as 
directed  by  section  1852(e),  these 
requirements  reflect  a  departure  from 
the  problem-focused  approach  to 
ensuring  quality  that  was  prevalent  in 
the  past.  Thus,  under  these  regulations, 
it  will  no  longer  be  sufficient  for 
organizations  to  identify  and  correct 
problems  in  their  operations — they  must 
now  focus  on  systemic  quahty 
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improvement  as  well.  This  approach  is 
also  consistent  with  HCFA's 
responsibility  to  demand  value  in  the 
form  of  positive  outcomes  from  the 
organizations  with  which  we  contract. 

To  implement  this  approach, 
§  422.152(b)  estabUshes  two  basic 
quality  assessment  and  performance 
improvement  requirements:  (1) 
measurement  and  reporting  of 
performance;  and  (2)  conducting 
performance  improvement  projects  that 
achieve,  through  ongoing  measurement 
and  intervention,  demonstrable  and 
sustained  improvement  in  significant 
aspects  of  both  clinical  care  and 
nonchnical  care  areas  that  can  be 
expected  to  affect  health  outcomes  and 
member  satisfaction.  The  specific 
requirements  associated  with  the 
measiu^ment  and  reporting  of 
performance  and  the  execution  of 
performance  improvement  projects  are 
set  forth  under  §  422.152(c)  and  (d).  as 
discussed  in  detail  below.  Before 
turning  to  that  discussion,  however,  we 
note  that  §  422.152  also  incorporates 
statutory  requirements  from  section 
1852(e)(2)(viii),  (ix),  and  (xii),  as  listed 
above,  concerning  written  utiUzation 
review  protocols,  the  identification  of 
underutiUzation  and  overutilization  of 
services,  and  the  availability  of 
information  on  quality  and  outcome 
measures  as  needed  to  facilitate 
beneficiary  comparisons  and  choices 
among  M+C  plans. 

6.  Performance  Kfeasurement  and 
Reporting.  Section  422.152(c)  elaborates 
on  paragraph  (b)(1)  by  requiring  that  the 
organization:  (1)  measure  and  report  its 
performance  to  HCFA  using  measures 
required  by  HCFA,  and  (2)  for  M+C 
coordinated  care  plans,  achieve  any 
minimum  performance  levels  that  may 
be  estabhshed  locally,  regionally,  or 
nationally  by  HCFA.  The  first 
requirement  is  based  directly  on  the 
requirement  under  section 
1852(e)(2)(A)(i)  of  the  Act  concerning 
outcome  measurement  and  reporting. 
Thus,  it  apphes  both  to  M+C 
coordinated  care  plans  and  network 
MSA  plans  (as  well  as  to  M+C  non- 
network  MSA  plans  and  PFFS  plans,  as 
discussed  below  in  section  n.D.2.d  of 
the  preamble).  The  second  requirement 
enables  HCFA  to  evaluate  a  plan's 
ability  to  meet  the  objectives  of  sections 
1852(e)(2)(A)(x)  and  (xi)  of  the  Act 
concerning  quality  assessment  and 
improvement.  It  also  reflects  HCFA's 
responsibility  to  require  that  the 
services  we  purchase  meet  minimum 
quality  standards.  (We  note  that 
although  the  requirements  of  sections 
1852(e)(2)(A)(x)  and  (xi)  of  the  Act 
apply  to  M+C  network  MSA  plans  as 
well  as  to  M+C  coordinated  care  plans. 


we  are  not  requiring  in  this  interim  final 
rule  that  M+C  network  MSA  plans 
achieve  minimum  performance  levels. 
In  keeping  with  the  demonstration 
status  of  the  M+C  MSA  plans,  we  intend 
to  evaluate  the  performance  of  these 
plans  in  the  context  of  the  evaluation 
provisions  of  section  1851(b)(4)(B)  of 
the  Act.) 

Health  plan  performance 
measurement  and  reporting  is  in  its 
early  stages.  Consensus  regarding  what 
aspects  of  plan  performance  can  and 
should  be  measured,  how  this 
information  should  be  reported,  how  it 
should  be  audited,  and  which  measures 
are  collectible  for  which  types  of 
organizations,  is  only  now  being 
developed.  HCFA,  large  private 
purchasers,  managed  care  organizations, 
and  others  have  made  important 
progress  in  defining  and  measuring 
health  plan  performance.  This 
regulation  must  move  us  toward 
enhancing  health  plan  accountability 
while  leaving  flexibihty  for  the  specific 
reporting  and  performance  requirements 
to  progress  as  we  learn  more  about 
performance  measurement.  We  want  to 
be  able  to  respond  rapidly  to  new 
developments  in  the  state  of  the  art  of 
quality  measurement  and  improving 
performance  levels. 

We  do  not  intend  to  adopt  a  "one  size 
fits  all"  approach  that  assumes  that 
reporting  under  all  types  of  M+C  plans 
wrill  be  possible  in  the  same  maimer  for 
all  measures.  We  will  balance  our  efforts 
to  increase  uniformity  to  facilitate 
consumer  comparison  of  plans  with 
sensitivity  to  the  different 
organizational  structures  of  plans  and 
their  different  abihties  to  affect  provider 
behavior. 

In  general,  an  M+C  organization 
should  not  be  held  accountable  for 
improving  services  that  it  does  not 
promise  to  provide  under  a  plan,  nor  for 
reporting  information  to  which  it  does 
not  reasonably  have  access  under  a 
plan.  At  the  same  time,  an  organization 
should  be  held  accountable  for 
improving  plan  performance  with 
respect  to  the  benefits  provides  under 
the  M+C  program  and  all  applicable 
M+C  standards,  and  for  having  the 
information  needed  to  maintain  and 
improve  the  quality  of  the  services  it 
delivers  or  arranges  for.  Organizations 
should  be  expected  to  improve  their 
capacity  to  collect  and  analyze 
information  about  the  dehvery  of  M+C 
benefits,  consistent  with  changes  that 
are  ocouring  in  the  health  plan  market 
place.  We  believe  that  Congress 
intended  us  to  take  the  actions  that  any 
prudent  purchaser  would  take  to  hold 
M+C  organizations  accountable  for  the 


benefits  they  promise  to  provide  under 
a  plan. 

For  these  reasons,  we  are  not 
specifying  the  particular  measures  for 
which  reporting  v«ll  be  required  or  the 
minimum  performance  levels  that  M+C 
coordinated  care  plans  will  be  expected 
to  achieve.  Instead,  the  regulation 
clarifies  the  general  clinical  and 
nonclinical  areas  to  be  addressed  by  the 
performance  reporting,  such  as 
effectiveness  of  care,  use  of  services, 
and  access  to  services.  The  performance 
measures  to  be  reported  and  the 
minimum  performance  standards  that 
the  M+C  plan  or  plans  offered  by  an 
organization  will  be  required  to  meet 
will  be  addresses  on  an  organization 
and  plan-specific  basis,  as  described 
below. 

Section  422.152(c)(1)  estabUshes  that 
standard  {>erformance  measures  may  be 
specified  in  data  collection  and 
reporting  instruments  required  by 
HCFA.  For  example,  as  mentioneid 
earlier,  HCFA  has  already  begim 
requiring  reporting  of  standardized 
quality  measurement  data  through 
instruments  such  as  HEDIS®  3.0,  as 
well  as  reporting  of  standardized 
consumer  satisfaction  data  through  the 
Consumer  Assessment  of  Health  Plans 
Study  (CAHPS).  We  expect  that  in 
contract  year  1999,  the  standard 
performance  measures  for  M+C 
organizations  will  include  most  HEDIS 
measures  and  a  member  survey,  with 
the  possibihty  of  additional  measures. 
(Where  data  on  particular  measures  are 
not  reasonably  available  with  respect  to 
a  given  plan,  organizations  can  report 
"not  available".  HCFA  will  work  with 
M+C  organizations  to  identify  those 
measures  for  which  data  are  and  are  not 
reasonably  available  for  a  given  plan.) 
To  the  extent  that  we  do  include  HEDIS 
measures,  we  will  use  the  HEDIS 
measurement  specifications.  Before  the 
beginning  of  the  next  contract  year,  we 
will  decide  on  the  measures  on  which 
reporting  will  be  required  for  contract 
year  1999  and  will  notify  organizations 
of  those  measures  through  the 
contracting  process. 

We  expect  to  develop  a  core  set  of 
measures  on  which  reporting  will  be 
required  under  all  plans.  We  also  expect 
to  identify  additional  reporting 
requirements  to  reflect  the  plan's 
characteristics  (such  as  supplemental 
benefits,  type  of  dehvery  system)  and 
past  performance. 

In  adopting  minimum  performance 
requirements  for  coordinated  care  plans, 
we  intend  to  ensure  that  the  targets  are 
achievable,  meaningful,  and  equitable. 
We  intend  to  move  toward  minimum 
uniform  national  performance  standards 
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based  on  what  plans  across  the  nation 
are  able  to  achieve. 

We  expect  to  start  with  standards  that 
are  adjusted  to  reflect  performance  in 
the  plan's  region  and  the  individual 
plan's  or  organization's  historical 
performance  (or  performance  in 
Medicare  fee-for-service  where  the  plan 
has  no  history).  Performtince 
requirements  will  be  established  only 
for  measures  for  which  there  are 
sufficient  historical  data  available  to 
estabUsh  regional  standards  based  on 
actual  performance  of  a  number  of 
plans.  (We  will  therefore  require 
reporting  on  measures  for  which 
performance  standards  have  not  been 
established.)  Other  criteria  will  also 
guide  the  selection  of  measures  for 
which  minimum  performance  levels 
wrill  be  established,  including  their 
significance  for  the  health  of  the 
enrolled  population  under  a  plan  and 
the  likelihood  that  they  fairly  reflect  the 
organization's  performance. 

Because  the  process  of  identifying 
achievable,  meaningful  and  equitable 
minimiiTn  performance  levels  will 
require  a  significant  amount  of  data 
collection  and  analysis,  we  expect  that 
it  will  be  several  years  before  a  full 
complement  of  minimum  performance 
levels  can  be  established.  At  this  point, 
it  is  uncertain  whether  any  minimum 
performance  levels  will  be  established 
for  the  1999  contract  year.  We  will 
identify  minimum  performance  levels 
on  a  measure  by  measure  basis,  after 
evaluating  baseline  data  and  the 
distribution  of  organization  performance 
and  considering  potential  opportimities 
for  improvement.  The  process  of 
identifying  minimum  performance 
levels  will  evolve  as  new  methods  of 
performance  measurement  develop. 

HCFA  is  committed  to  public 
involvement  in  the  selection  of 
measurement  topics.  HCFA  will  also 
work  collaboratively  with  organizations 
involved  with  quality  and  performance 
standards  and  measurements,  including 
performance  measurement  experts, 
health  plans,  pubUc  and  private 
purchasers  and  beneficiary 
representatives  in  the  selection  of 
specific  measures  and  setting  of 
minimum  performance  levels.  As  we 
develop  minimum  performance 
standards,  we  will  consider  how  our 
goal  of  maintaining  maximum  consumer 
choice  in  the  M+C  program  should 
affect  our  expectations  concerning  plan 
performance. 

When  we  have  identified  minimum 
performance  levels,  we  plan  to  estabUsh 
them  prospectively  upon  contract 
initiation  and  renewal,  so  that  an 
organization  will  have  the  entire 
contract  year  in  which  to  take  action  to 


meet  them.  By  the  end  of  the  contract 
year,  the  organization  must  meet  any 
identified  minimum  performance  levels. 
In  some  cases,  we  believe  that  the  next 
contract  year  will  have  already  begun  by 
the  time  HCFA  learns  whether  the 
organization  has  met  the  minimum 
performance  levels  established  for  the 
previous  year.  Therefore,  we  specify 
that  HCFA  may  decline  to  renew  an 
organization's  contract  in  the  year  that 
HCFA  determines  that  the  organization 
failed  to  meet  the  minimum 
performance  levels,  even  if  the  failure 
itself  was  in  the  prior  contract  year. 

c.  Performance  Improvement  Projects. 
Section  422.152(d)  estabUshes  the 
requirements  for  performance 
improvement  projects,  beginning  with 
the  requirement  that  performance 
improvement  projects  focus  on  specified 
areas  of  clinical  and  noncUnical 
services.  It  also  explains  that  HCFA  will 
set  M-<-C  organizational  and  plan- 
specific  requirements  for  the  number 
and  distribution  of  these  projects  among 
the  required  areas.  In  addition,  it 
authorizes  HCFA  to  direct  an  M+C 
organization  to  undertake  specific 
performance  improvement  projects  and 
participate  in  national  and  State- wide 
p>erformance  improvement  projects. 
Section  422.152(d]  reflects  many  of  the 
provisions  of  section  1852(e)(2)  of  the 
statute,  including  for  example  the 
requirements  for  projects  in  areas  such 
as  high-volume  and  high-risk  services 
and  continuity  and  coordination  of  care 
(sections  1852(e)(2)(A)(ii)  and  (iii), 
respectively). 

Section  422.152(d)(1)  explains  what  is 
meant  by  a  project.  All  projects  must 
involve  the  measurement  of 
performance,  system  interventions 
(including  the  establishment  or 
alteration  of  practice  parameters), 
improving  performance,  and  systematic 
follow-up  on  the  effect  of  the 
interventions. 

Section  422.152(d)(2)  requires  that 
projects  address  the  entire  population  to 
which  the  performance  measure  is 
relevant.  Thus,  once  a  topic  has  been 
selected,  the  organization  must  assure 
that  its  measurement  and  improvement 
efforts  are  at  least  plan-wide.  (Note  that 
we  do  not  intend  to  prohibit  an  M+C 
organization  from  conducting 
performance  improvement  projects  that 
would  cut  across  plans.)  We  expect  that, 
to  the  extent  feasible,  each  project 
should  reach  all  enrollees  and  providers 
in  the  plan  network  who  are  involved  in 
the  aspect  of  care  or  services  to  be 
studied.  This  does  not  mean  that  a 
project  must  involve  review  of  the 
performance  of  each  provider  who 
furnishes  the  services  that  are  the 
subject  of  the  project,  or  that  it  must 


survey  every  affected  enrollee.  Sampling 
is  acceptable  if  the  organization  can 
demonstrate  that  its  samples  are 
genuinely  random.  An  organization 
could  do  so  by  showing,  for  example 
that: 

•  Each  relevant  provider  and  enrollee 
has  a  chance  of  being  selected;  no 
provider  or  enrollee  is  systematically 
excluded  from  the  sampling. 

•  Each  provider  serving  a  given 
number  of  enrollees  has  the  same 
probability  of  being  selected  as  any 
other  provider  serving  the  same  number 
of  enrollees. 

•  Providers  and  enrollees  who  were 
not  included  in  the  sample  for  the 
baseline  measurement  have  the  same 
chance  for  being  selected  for  the  follow- 
up  measurement  as  providers  and 
enrollees  who  were  included  in  the 
baseline. 

Section  422.152(d)(3)  states  that 
HCFA  will  establish  M+C  organizational 
and  M+C  plan-specific  obligations  for 
the  number  and  distribution  of  projects 
among  the  required  cbnical  and  non- 
clinical areas.  Sections  422.152(d)(4) 
and  (5)  then  specify  the  minimum 
clinical  and  noncUnical  focus  areas  that 
must  be  addressed  through  these 
projects.  These  minimum  focus  areas 
are: 

•  Clinical  areas — prevention  and  care 
of  acute  and  chronic  conditions;  high 
volimie  services  and  high  risk  services; 
continuity  and  coordination  of  care. 

•  Nonclinical  areas:  appeals, 
grievances,  and  other  complaints;  access 
and  availability  of  services. 

Note  that  these  areas  represent 
minimum  requirements,  and 
organizations  are  likely  to  carry  out 
projects  in  other  areas  in  .order  to  meet 
their  contractual  performance 
improvement  obligations.  The  length  of 
the  performance  improvement  cycle, 
that  is,  the  period  of  time  during  which 
an  organization  must  conduct  a  project 
that  demonstrates  improvement  in  each 
of  the  required  focus  areas,  will  be  one 
of  the  contractual  performance 
improvement  obUgations.  Within  each 
clinical  and  nonclinical  focus  area,  an 
organization  will  have  considerable 
freedom  to  select  its  own  particular 
topics  for  measurement  and 
improvement,  so  that  it  can  initiate 
projects  relating  to  aspects  of  care  and 
services  that  are  significant  for  its  plan- 
specific  population.  Our  goal  is  to 
achieve  a  balance  between  encouraging 
flexibility  and  innovation  and  ensuring 
that  every  organization  conducts 
meaningful  projects  over  a  broad 
spectrum  of  care  and  services.  As  noted 
above,  however,  there  may  be  instances 
where  it  is  necessary  for  HCFA  to  direct 
the  organization  to  address  a  specific 
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topic  within  a  given  focus  area.  Thus, 
§  422.152(d)(6)(i)  provides  that,  in 
addition  to  requiring  that  an 
organization  initiate  its  own 
performance  improvement  projects, 
HCFA  may  direct  an  organization  to 
conduct  particular  performance 
improvement  projects  that  are  specific 
to  the  organization.  We  believe  this 
could  be  necessary,  for  example,  when 
an  organization  demonstrates  a 
significant  weakness  in  a  particular 
performance  area,  but  the  area  is  not 
addressed  in  the  organization's  own 
performance  improvement  projects. 
Similarly,  §422.152(d)(6)(ii)  provides 
that  HCFA  may  require  an  organization 
to  participate  in  national  or  statewide 
performance  improvement  projects. 
These  performance  improvement 
projects  would  focus  on  aspects  of  care 
that  we  believe  are  of  high  priority,  and 
would  be  designed  by  HCFA  (or 
possibly  by  other  entities,  such  as  the 
external  quality  review  organizations 
affiliated  with  Medicaid  managed  care 
organizations). 

In  general,  we  believe  that  when  an 
organization  initiates  a  project,  the 
clinical  or  nonclinical  issue  selected  for 
study  should  affect  a  substantial  portion 
of  the  plan's  M+C  enrollees  (or  a 
specified  subpopulation  of  eorollees) 
and  have  a  potentially  signi&cant 
impact  on  enrollee  health,  functional 
status,  or  satisfaction.  There  may  be 
instances  in  which  less  frequent 
conditions  or  services  warrant  study,  as 
when  data  show  a  pattern  of  unexpected 
adverse  outcomes;  however,  the 
prevalence  of  a  condition  or  volume  of 
services  involved  should  be  sufficient  to 
permit  meaningful  study. 

A  project  topic  may  be  suggested  by 
patterns  of  inappropriate  utilization — 
for  example,  frequent  use  of  the 
emergency  room  by  enrollees  with  a 
specific  diagnosis.  However,  the  project 
should  be  focused  clearly  on  identifying 
and  correcting  deficiencies  in  care  or 
services  that  might  have  led  to  this 
pattern,  such  as  inadequate  access  to 
primary  care,  rather  than  on  utilization 
and  cost  issues  alone.  This  is  not  to  say 
that  an  organization  may  not  make 
efforts  to  address  overutilization,  but 
only  that  such  efforts  may  not  meet  the 
requirements  of  §422.152,  unless  the 
primary  objective  is  to  improve 
outcomes.  Thus,  it  would  be  acceptable 
for  a  project  to  focus  on  patterns  of 
overutilization  that  present  a  clear 
threat  to  health  or  functional  status,  for 
example,  a  high  risk  of  iatrogenic 
problems  or  other  adverse  outcomes. 

Because  the*^achievement  of 
demonstrable  improvement  is  a  central 
criterion  in  the  evaluation  of  projects, 
the  projects  should  necessarily  address 


areas  in  which  meaningful  improvement 
can  be  effected  thaough  system 
interventions  by  the  organization.  Thus, 
organizations  should  focus  on  areas  in 
which  there  is  significant  variation  in 
practice  and  resulting  outcomes  within 
a  plan,  or  in  which  performance  as  a 
whole  falls  below  acceptable 
benchmarks  or  norms. 

Organizations  are  encouraged  to 
undertake  complex  projects  or 
innovative  projects  that  have  a  high  risk 
of  failure  but  that  offer  potential  for 
making  a  significant  di^erence  in  the 
health  or  functional  status  of  enrollees. 
We  recommend  that  M+C  organizations 
look  to  the  independent  quality  review 
and  improvement  organizations  with 
which  they  have  agreements  (see  the 
discussion  below  about  the  external 
review  requirements  of  §  422.154)  for 
assistance  in  designing  and  executing 
performance  improvement  projects. 

Section  422.152(d)(7)  requires  that  an 
organization  assess  performance  for 
each  project  using  one  or  more  quality 
indicators,  that  are  objective,  clearly 
defined,  and  based  on  current  clinical 
knowledge  or  health  services  research. 
In  accordance  with  the  emphasis  section 
1852(e){2)(A)(i)  places  on  outcomes,  the 
regulation  requires  that  the  quality 
indicators  measure  outcomes  such  as 
changes  in  health  status,  functional 
status,  and  enrollee  satisfaction,  or 
measure  valid  proxies  of  these 
outcomes.  We  recognize  that  relatively 
few  existing  standardized  performance 
measures  actually  address  outcomes. 
For  example,  of  the  16  effectiveness 
measures  in  HEDIS  3.0,  only  one  (health 
of  seniors)  is  truly  outcome-based.  Even 
when  outcome  measures  are  available, 
their  utility  as  quality  indicators  for 
projects  may  be  limited  if  the  outcomes 
are  dictated  largely  by  factors  outside 
the  organization's  control. 

Therefore,  we  do  not  require  that 
quality  indicators  be  limited  to  outcome 
measures.  Process  measures  are 
acceptable  so  long  as  the  plan  can  show 
that  they  are  valid  proxies,  that  is,  there 
is  strong  clinical  evidence  that  the 
process  being  measured  is  meaningfully 
associated  with  outcomes.  To  the  extent 
possible,  this  determination  should  be 
based  on  published  guidelines  that 
suppori  the  association  and  that  cite 
evidence  from  randomized  clinical 
trials,  case  control  studies,  or  cohort 
studies.  An  M-t-C  organization  may 
furnish  its  own  similar  evidence  of 
association  between  a  process  and  an 
outcome,  as  long  as  this  association  is 
not  contradicted  by  a  published 
guideline.  Although  published  evidence 
is  generally  required,  there  may  be 
certain  areas  of  practice  for  which 
empirical  evidence  of  process/outcome 


linkage  is  limited.  At  a  minimum,  an 
organization  should  be  able  to 
demonstrate  that  there  is  a  consensus 
among  relevant  practitioners  as  to  the 
importance  of  a  given  process. 

While  we  consider  enrollee 
satisfaction  an  important  aspect  of  care, 
improvement  in  satisfaction  may  not  be 
the  sole  demonstrable  outcome  of  a 
project  in  any  clinical  focus  areas.  Some 
improvement  in  health  or  functional 
status  must  also  be  measured.  (Note  that 
this  measiu^ment  can  rely  on  enrollee 
surveys  that  address  topics  in  addition 
to  satisfaction.  For  example,  self- 
reported  health  status  may  be  an 
acceptable  indicator.)  For  projects  in  the 
nonclinical  areas,  use  of  health  or 
functional  status  indicators  is  generally 
preferred,  particularly  for  projects 
addressing  access  and  availability. 
However,  there  may  be  some 
nonclinical  projects  for  which  enrollee 
satisfaction  indicators  alone  are 
sufficient. 

Section  422.152(d)(8)  requires  that 
performance  assessment  be  based  on 
systematic,  ongoing  collection  and 
analysis  of  valid  and  reliable  data.  Data 
will  most  commonly  be  derived  from 
administrative  data  generated  by  an 
organization's  health  information 
system  or  from  review  of  medical 
records.  (In  assessing  nonclinical 
services,  other  sources  such  as  enrollee 
or  provider  surveys  may  be 
appropriate.)  When  data  are  derived 
from  the  health  information  system, 
their  reliability  is  obviously  a  function 
of  the  general  reliabiUty  of  the  system. 
When  data  are  derived  from  direct 
review  of  medical  records  or  other 
primary  source  documents,  steps  must 
be  taken  to  assiire  that  the  data  are 
uniformly  extracted  and  recorded. 
Appropriately  qualified  personnel  must 
be  used;  this  will  vary  with  the  nature 
of  the  data  being  collected  and  the 
degree  of  professional  judgment 
required.  We  expect  there  to  be  clear 
guidelines  or  protocols  for  obtaining 
and  entering  the  data;  this  is  especially 
important  if  multiple  reviewers  are  used, 
or  if  data  are  collected  by  multiple 
subcontractors.  Inter-reviewer  reliability 
should  be  assured  through,  for  example, 
repeat  reviews  of  a  sample  of  records. 

Section  422.152(d)(9)  requires  that 
interventions  achieve  improvement  that 
is  significant  and  sustained  over  time,  in 
general,  we  will  judge  improvement  to 
be  significant  when  a  benchmark  level 
of  performance  is  achieved  in  the 
percentage  of  enrollees  who  exhibit  a 
negative  outcome  defined  by  the 
indicator. 

Again,  sf>ecific  acceptable 
performance  measures  will  be  defined 
for  each  M-»C  organization  and  M-t-C 
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plcin.  Currently,  we  are  considering 
requiring  a  10  percent  reduction  in 
negative  outcomes  as  evidence  of 
significant  improvement.  An 
organization  would  meet  this 
requirement  if,  for  example,  its  flu 
immunization  rate  under  a  plan  is  80 
percent  in  the  baseline  and  increases  to 
82  percent,  because  the  percentage  of 
enrollees  not  immunized  has  dropped 
from  20  percent  to  18  percent,  a  10 
percent  reduction.  A  plan  whose 
baseline  rate  was  60  percent  would  have 
to  reach  64  percent  (a  reduction  in 
nonimmunized  enrollees  from  40 
percent  to  36  percent). 

We  are  considering  requiring  a  10 
percent  reduction  in  adverse  outcomes 
as  evidence  of  significant  improvement 
for  several  reasons.  First,  the  use  of  a 
constant  percentage  reflects  the 
likelihood  that  change  is  harder  to 
achieve  when  an  organization's  baseline 
performance  is  already  superior.  Thus, 
under  a  plan  with  an  80  percent 
immimization  rate,  we  would  expect  a 
2  percentage  point  improvement,  while 
under  a  plan  with  a  60  percent  rate,  a 
4  percentage  point  improvement  wovdd 
be  expected.  Second,  the  10  percent 
level  is  consistent  with  results  HCFA 
has  observed  in  successful  improvement 
projects  sponsored  by  the  agency. 
Finally,  we  believe  that  smaller 
improvements  would  generally  be  of 
little  clinical  significance.  We  invite 
comment  on  the  issue  of  whether 
§  422.152(d)(9)  should  be  revised  to 
provide  for  a  10  percent  reduction  in 
adverse  outcomes. 

Note  that  improvement  in  an 
indicator  is  not  necessarily  the  same  as 
improvement  in  the  health  or  functional 
status  of  enrollees.  For  example,  the 
"health  of  seniors"  indicator  under 
HEDIS  3.0  will  track,  over  time,  changes 
in  the  functional  status  of  elderly 
enrollees.  Each  enrollee's  functional 
status  may  remain  stable  or  actually 
decline.  However,  an  organization 
would  demonstrate  improvement  on  the 
indicator  if  it  slowed  the  rate  of  decline, 
whether  or  not  it  actually  improved 
enrollees'  functional  statiis.  HCFA  is 
considering  judging  improvement  to  be 
sustained  under  a  plan  if  it  can  be 
demonstrated  through  continued 
measurement  that  performance  gains 
have  endured  for  at  least  one  year. 

We  recognize  that  many  organizations 
still  have  limited  experience  in 
conducting  well-designed  performance 
improvement  projects,  and  that  any 
given  project  may  take  some  time  to 
produce  measurable  improvement. 
Therefore,  we  intend  to  permit  a  gradual 
phase-in  of  the  number  of  focus  areas 
for  which  improvement  must  be 
demonstrated  consistent  with  the 


individual  circiunstances  of  an  M-fC 
organization.  * 

Section  422.152(d)(10)  concludes  the 
performance  improvement  requirements 
by  providing  explicitly  that  an 
organization  must  report  the  status  and 
results  of  each  project  to  HCFA  upon 
request.  This  requirement  is  necessary 
to  implement  the  reporting 
requirements  embodied  in  sections 
1852(e){2)(A)(vi)  and  (xii)  and 
1851(d)(4)P)  and  (d)(7).  which  call  for 
HCFA  to  make  available  to  M+C  eligible 
individuals  information  comparing  M+C 
plan  options,  including  information  on 
quality  and  performance. 

d.  Requirements  for  M+C  Private  Fee- 
for-Service  and  Non-Network  MSA 
Plans.  In  enacting  the  quality  assurance 
provisions  of  the  BBA,  Congress 
recognized  that  not  all  of  the  quality 
assessment  and  performance 
improvement  activities  that  are 
appropriate  for  a  plan  with  a  defined 
provider  network  would  be  appropriate 
for  an  M+C  non-network  MSA  plan  or 
an  M+C  private  fee-for-service  plan. 
(Section  1852(e)(2)(C)  defines  a  non- 
network  MSA  plan  as  an  MSA  plan  that 
does  not  provide  any  of  the  covered 
benefits  through  a  defined  set  of 
providers  under  contract  to  the 
organization  or  under  arrangements 
made  by  the  organization,  and  we  have 
incorporated  this  provision  into 
§422.4(a)(2)(ii).)  As  a  result,  section 
1852(e)(2)(B)  establishes  different 
required  elements  of  a  quaUty 
assessment  and  performance 
improvement  program  depending  on  the 
type  of  plan  involved.  Specifically,  the 
Act  exempts  M+C  non-network  MSA 
and  PFFS  plans  from  the  requirements 
of  paragraphs  (e)(2)(A)(vii)  through  (xii) 
of  section  1852.  which  include  the 
utilization  review  requirements 
discussed  above  as  well  as  the  explicit 
requirement  to  take  action  to  improve 
quality  and  assess  the  effectiveness  of 
such  action  through  systematic  follow- 
up.  However,  the  statute  continues  to 
require  that  organizations  offering  these 
types  of  plans  stress  outcomes,  provide 
for  the  data  collection,  analysis,  and 
reporting  necessary  to  measure 
outcomes,  and  monitor  and  ensure  the 
quality  of  care  they  provide. 

Consistent  with  the  statute,  the 
specific  requirements  to  achieve 
minimum  performance  levels  and 
undertake  performance  improvement 
projects  will  not  apply  to  M+C  non- 
network  MSA  and  PFFS  plans.  Both 
requirements  are  derived  primarily  from 
the  statutory  requirements  from  which 
these  types  of  plans  have  been 
exempted  (that  is.  sections 
1852(e)(2)(A)(x)  and  (xi).  Instead,  we 
have  established  separate  requirements 


that  apply  for  these  types  of  plans  imder 
§  422.152(e).  These  requirements 
parallel  the  requirements  for  other  types 
of  plans  to  the  extent  permitted  under 
the  statute.  For  example.  §  422.152(e)(1) 
requires  that  under  these  plans,  an 
organization  must  raeasiu^  its 
performance,  using  standard  measures 
established  or  adopted  by  HCFA.  These 
measxires  will  focus  on  the  prevention 
and  care  of  acute  and  chronic 
conditions,  high-volume  and  high-risk 
services,  and  enrollee  satisfaction.  We 
invite  conunent  on  whether  additional 
areas  for  standard  measures  should  be 
added  to  §422. 152(e)(1).  Section 
422.152(e)(2)  requires  evaluation  of  the 
continuity  and  coordination  of  care  that 
eru-ollees  receive.  Together,  the 
requirements  under  §  422.152(e)(l]  and 
(2)  reflect  the  requirements  of 
paragraphs  (e)(2)(A)(i).  (ii).  (iii),  and  (v) 
of  section  1852. 

Sections  1852(e)(2)(B)(ii)  and  (iii) 
specify  that  if  an  M+C  non-network 
MSA  or  PFFS  plan  has  written  protocols 
for  utilization  review,  those  protocols 
must  be  based  on  current  standards  of 
medical  practice,  and  have  mechanisms 
to  evaluate  utilization  services  and 
inform  providers  and  enrollees  of  the 
results  of  such  evaluation.  These 
requirements  are  incorporated  into 
§422.152(e)(3). 

e.  Requirements  for  All  Plans:  Health 
Information.  In  order  to  support  the 
measurement  of  performance  levels  and 
the  conduct  of  its  performance 
improvement  projects,  if  applicable,  all 
plans  must  maintain  a  health 
information  system  that  collects, 
analyzes,  integrates,  and  reports  data. 
This  requirement  is  covered  at 
§  422.152(f).  Although  an  encounter 
data  system  may  often  be  the  most 
efficient  means  of  meeting  the 
requirements  of  this  standard,  the  plan 
may  use  any  methods  or  procedures  for 
the  collection  of  quahty  data,  so  long  as 
it  can  demonstrate  that  its  system 
achieves  the  objectives  of  the 
requirement. 

The  strategy  of  relying  on 
performance  measurement  and 
performance  standards  to  assess  and 
improve  quality  is  heavily  dependent  on 
the  validity  of  the  data  collected  and 
reported  by  plans.  Therefore, 
§  422.152(f)(l)(ii)  requires  that  an 
organization  ensure  that  the  information 
received  from  its  providers  is  reliable 
and  complete.  If  the  organization 
receives  individual  encounter  data 
directly  from  providers,  it  must  have  a 
system  for  comparing  reported  data  to  a 
sample  of  medical  records,  to  verify  the 
accuracy  and  timeliness  of  reporting  or 
transmission.  The  objective  is  to  assure 
that,  to  the  extent  feasible,  there  is  a 
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one-to-one  correspondence  between 
items  included  in  an  organization's 
summary  data  and  specific  services 
entered  in  medical  records  or  equivalent 
source  documents.  (That  is,  no  reported 
service  was  not  performed,  and  no 
service  performed  was  not  reported.)  If 
the  organization  receives  aggregate 
information,  instead  of  individual 
patient  encounter  reporting,  from  any 
provider,  imder  a  plan  the  organization 
must  approve  the  provider's  own  system 
for  collecting,  recording,  aggregating, 
and  reporting  the  data,  and  must  assure 
that  the  provider  has  its  own 
mechanisms  for  validation.  Identified 
deficiencies  in  reported  data  should  be 
addressed  through  provider  education 
or  other  corrective  action.  The 
organization's  process  for 
recredentialing  or  recontracting  with 
practitioners  and  providers  should 
sp>ecify  the  actions  to  be  taken  in  the 
event  of  ongoing  failure  by  a  contractor 
to  meet  the  organization's  health 
information  standards. 

In  addition  to  requiring  that  the 
information  collected  be  accurate  and 
complete,  §422.152(f)(l){iii)  requires 
that  the  organization  make  all 
information  collected  available  to 
HCFA.  This  requirement  reflects  section 
18S2(e)(2)(A)(vi),  which  recognizes  that 
HCFA  cannot  adequately  monitor  and 
ensure  the  quality  of  health  care 
services  without  access  to  appropriate 
information.  For  example,  access  to  this 
information  will  allow  HCFA  to  validate 
the  accuracy  and  completeness  of  the 
information  and  to  evaluate 
performance  improvement  projects. 
Note  that  although  HCFA  may  disclose 
whether  an  organization  has  met  its 
requirements  for  performance 
improvement,  we  will  not  make  public 
the  results  of  an  organization's 
performance  improvement  projects,  as 
these  results  may  involve  enrollee- 
specific  information. 

f.  Program  Review.  Section 
422.152(f)(2)  requires  that  for  each  plan 
an  organization  have  a  process  for 
formal  evaluation,  at  a  minimiun 
annually,  of  the  impact  and 
eQactiveness  of  the  quality  assessment 
and  performance  improvement  program 
strategy.  The  evaluation  should  assess 
both  the  progress  in  implementing  the 
strategy  and  the  extent  to  which  the 
strategy  is  in  fact  promoting  the 
development  of  an  effective  quality 
assessment  and  performance 
improvement  program.  It  should 
consider  whether  quahty-related 
activities  in  the  organization's  workplan 
are  being  completed  on  a  timely  basis  or 
whether  commitment  of  additional 
resources  is  necessary.  The  evaluation 
should  include  recommendations  for 


needed  changes  in  program  strategy  or 
administration.  These  recommendations 
should  be  forwarded  to  and  considered 
by  the  policymaking  body  of  the 
organization.  These  requirements  reflect 
the  evaluation  provisions  of  section 
1852(e)(2)(A){iv). 

4.  External  Review  (§  422.154) 

Section  1852(e)(3)  requires,  subject  to 
the  exceptions  discussed  below,  that 
each  M+C  organization,  for  each  M+C 
plan  it  operates,  have  an  agreement  with 
an  independent  quahty  review  and 
improvement  organization  (review 
organization)  approved  by  HCFA  to 
jjerform  functions  of  the  type  described 
in  part  466  of  chapter  42,  which 
establishes  review  responsibiUties  for 
utihzation  and  quality  control  Peer 
Review  Organizations  (PROs).  This 
requirement  appears  in  §  422.154(a). 

PROs  are  physician-sponsored  or 
physician-access  organizations  that 
review  services  ordered  or  furnished  by 
other  practitioners  in  the  same 
professional  field  for  the  purpose  of 
determining  whether  such  services  are 
or  were  reasonable  or  medically 
necessary,  and  whether  the  quality  of 
such  services  meets  professionally 
recognized  standards  of  health  care. 
Because  PROs  generally  are  already 
accomplished  at  the  activities  the 
statute  requires  of  review  organizations, 
HCFA  will  approve  as  review 
organizations  the  PROs  and  PRO-like 
entities  who  are  cxirrenUy  under 
contract  with  HCFA  to  perform  the 
functions  of  part  466.  The  current  PRO 
contract  will  expire  on  March  31, 1999. 
The  entities  awarded  the  next  contract, 
known  as  the  Sixth  Scope  of  Work,  will 
be  approved  to  serve  as  review 
organizations  as  of  April  1,  1999. 

An  important  element  of  both  the 
current  and  next  contract  is  a  strategy  to 
continuously  improve  quality  of  care 
and  strengthen  the  abihty  of  health  care 
organizations  and  practitioners  to  assess 
and  improve  their  own  performance. 
Under  this  strategy,  knowm  as  the 
Health  Care  Quality  Improvement 
Program,  part  466  contractors  use 
statistical  information  to  examine 
medical  processes  and  outcomes  of 
health  care  and  provide  feedback  to 
providers  so  that  this  information  can  be 
used  to  benchmark  progress  toward 
improved  practice  and  outcomes. 

HCFA  will  establish  guidelines  for  the 
agreements  between  M-»-C  organizations 
and  review  organizations  modeled  on 
the  guidelines  found  in  part  466.  The 
guidelines  vdll  specify  that  an  M+C 
organization  must  allocate  adequate 
space  for  the  review  organization  to 
carry  out  its  review  (during  the  period 
of  the  review);  and  that  the  organization 


must  provide  enrollee  care  data  and 
other  pertinent  data  to  the  review 
organization  on  a  timely  basis  as  needed 
to  facilitate  making  its  determinations. 
These  requirements  appear  in 
§  422.154(b)(1). 

With  respect  to  M+C  non-network 
MSA  and  PFFS  plans,  for  which 
utilization  review  is  not  a  requirement, 
section  1852(e)(3)(A)  of  the  statute 
exempts  organizations  from  the 
requirement  that  there  be  an  agreement 
with  a  review  organization.  Section 
1852(e)(3)(B)  also  provides  an 
exemption  for  review  organization 
activities  with  respect  to  accredited 
plans  that  HCFA  determines  would  be 
duplicative  of  activities  conducted  as 
part  of  the  accreditation  process.  In  the 
case  of  review  of  quahty  complaints, 
this  exemption  does  not  apply, 
however,  and  the  requirement  for 
investigation  by  the  review  organization 
would  apply  even  with  respect  to  an 
accredited  plan.  This  exemption 
appears  in  §  422.154(b)(2).  While  the 
statute  only  mandates  that  the  Secretary 
exempt  accredited  plans  from  the 
duplicative  review  by  review 
organizations,  we  believe  that  the  same 
logic  extends  to  review  activities  that 
would  be  duphcative  of  HCFA 
monitoring  review.  Thus,  pursuant  to 
our  general  authority  under  section 
1856(b)(1)  to  establish  standards  under 
Part  C,  we  are  providing  in 
§  422.154(b)(2)  that  M+C  organizations 
are  also  exempt  from  review  by  a  review 
organization  that  would  be  duphcative 
of  HCFA  monitohng  review. 

Under  section  1852(e)(3)(C),  HCFA 
may  waive  the  requirement  that  an  M+C 
organization  have  an  agreement  with  a 
review  organization  if  HCFA  determines 
that  an  organization  has  consistenUy 
maintained  an  excellent  record  of 
quahty  assessment  and  performance 
improvement  and  compliance  with  the 
other  requirements  of  this  part.  As 
discussed  in  detail  above,  §422.152 
establishes  requirements  for  a  plan's 
quahty  assessment  and  performance 
improvement  (QAPI)  program.  After  the 
rule  is  effective,  and  HCFA  has  had  the 
opportunity  to  assess  QAPI 
implementation,  we  will  be  in  a 
position  to  estabUsh  waiver  criteria, 
which  we  intend  to  promulgate  through 
notice  and  comment  rulemaking. 

5.  Deemed  Comphance  Based  on 
Accreditation  (§§  422.156  Through 
422.158) 

a.  Compliance  Deemed  on  the  Basis  of 
Accreditation  (§422.156).  Section 
1852(e)(4)  gives  HCFA  the  authority  to 
deem  that  an  M+C  organization  meets 
certain  requirements  if  the  M+C 
organization  is  accredited  and 
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periodically  reaccredited  by  a  private 
organization  under  a  process  that  HCFA 
has  determined  ensures  that  the  M+C 
organization,  as  a  condition  of 
accreditation,  meets  standards  that  are 
no  less  stringent  than  the  applicable 
HCFA  requirements.  We  do  not  believe 
that  HCFA  could  effectively  determine 
whether  a  potentially  unlimited  nimiber 
of  small,  regional  accreditation 
organizations  meet  the  standard  in 
section  1852(e)(4).  Section  422.156 
accordingly  limits  the  deeming 
provided  for  under  section  1852(e)(4)  to 
national  accreditation  organizations. 
National  accreditation  organizations  are 
those  that  offer  accreditation  services 
that  are  available  in  every  State  to  every 
organization  wishing  to  obtain 
accreditation  status. 

The  process  that  HCFA  will  use  to 
deem  compliance  with  M+C 
requirements  will  mirror  the  process 
used  for  deeming  compliance  with  fee- 
for-service  requirements,  because  that 
process  is  equally  applicable  to  the 
managed  care  setting.  Therefore,  many 
of  the  requirements  of  this  section,  as 
well  as  those  in  §§  422.157  and  422.158, 
are  essentially  restatements  of  their  fee- 
for-service  equivalents  in  subpart  A  of 
part  488  of  existing  Medicare 
regulations. 

Section  422.156(a)  specifies  the 
conditions  under  which  an  M+C 
organization  may  be  deemed  to  meet  the 
HCFA  requirements  permitted  to  be 
deemed  under  section  1852(e)(4).  (These 
requirements  are  identified  in  the 
regulations  at  §  422.156(b).)  The  first 
condition  is  that  the  M+C  organization 
be  fully  accredited  (and  periodically 
reaccredited)  by  a  private,  national 
accreditation  organization  approved  by 
HCFA.  Only  full  accreditation  offers 
HCFA  adequate  assurance  that  the  M+C 
organization  meets  the  applicable  HCFA 
requirements.  M+C  organizations  that 
are  conditionally  or  provisionally 
accredited  (or  the  equivalent  thereof)  by 
their  accreditation  organization  do  not 
meet  all  of  their  accreditation 
organization's  requirements,  and  for  this 
reason,  will  not  be  deemed  to  meet  the 
HCFA  requirements.  The  second 
condition  is  that  the  M+C  organization 
be  accredited  using  the  standards 
approved  by  HCFA  for  the  purposes  of 
assessing  the  M+C  organization's 
compliance  with  Medicare 
requirements.  Given  that  certain 
accreditation  organizations  have 
multiple  accreditation  processes  (for 
example,  other  product  lines  aside  from 
their  Medicare  product  line),  this 
requirement  is  necessary  to  ensure  that 
only  M+C  organizations  with  the 
appropriate  accreditation  are  deemed  to 
meet  HCFA  requirements. 


Section  422.156(b)  specifies  the 
requirements  that  may  be  deemed.  In 
accordance  with  the  statute,  these 
include  the  quality  assessment  and 
performance  improvement  requirements 
of  §422.152,  and  the  requirements  of 
§422.118  related  to  confidentiality  and 
accuracy  of  enrollee  records.  An  M+C 
organization  accredited  by  an  approved 
accreditation  organization  may  be 
deemed  to  meet  any  or  all  of  these 
requirements,  depending  on  the  specific 
requirements  for  which  its  accreditation 
organization's  request  for  approval  was 
granted. 

Given  the  complexity  and  breadth  of 
the  benefits  and  services  offered  under 
the  M+C  program,  we  believe  that  we 
should  analyze  the  standards  applied  by 
accreditation  organizations  on  a 
standard-by-standard  basis.  In  the  past, 
in  the  context  of  original  fee-for-service 
Medicare,  we  have  taken  an  "all  or 
nothing"  approach  in  approving 
accreditation  organizations.  If  an 
organization  was  approved,  it  was 
approved  for  purposes  of  ail 
requirements,  and  all  requirements  were 
accordingly  deemed.  Since  section 
1852(e)(4)  refers  to  deeming  of  "the 
requirements  involved."  however,  we 
intend  under  this  authority  to  determine 
on  a  standard-by-standard  basis  whether 
an  accreditation  organization  applies 
and  enforces  requirements  no  less 
stringent  than  those  in  part  422  with 
respect  to  the  standard  at  issue.  We  will 
determine  the  scope  of  the  accreditation 
organization's  approval  (and  thus  the 
extent  to  which  M+C  organizations 
accredited  by  the  organization  are 
deemed  to  meet  HCFA  requirements) 
based  on  a  comparison  of  the 
accreditation  organization's  standards, 
and  its  procedures  for  assessing 
compliance,  with  the  deemable  HCFA 
requirements  and  our  own  decision- 
making standards. 

As  mentioned  above,  the 
requirements  that  may  be  deemed  are 
the  quality  assessment  and  performance 
improvement  requirements  of  §422.152, 
and  the  confidentiality  and  acciiracy  of 
enrollee  records  requirements  of 
§  422.118.  We  will  approve  an 
accreditation  organization  only  for  those 
requirements  for  which  it  applies  and 
enforces  standards  that  are  as  least  as 
stringent  as  the  HCFA  requirements.  For 
instance.  §  422.152(e)  requires  that  an 
M+C  organization  conduct  performance 
improvement  projects  that  achieve 
significant  and  sustained  improvement. 
An  accreditation  organization  will  not 
be  approved  for  this  requirement  unless 
we  determine  that,  as  a  condition  of 
accreditation,  the  accreditation 
organization's  requirements  concerning 
the  conduct  of  performance 


improvement  projects  are  as  rigorous  as 
the  HCFA  requirements,  with  a  similar 
emphasis  on  outcomes.  We  will  make 
such  determinations  on  the  basis  of  the 
application  materials  submitted  by 
accreditation  organizations  seeking 
HCFA  approval  in  accordance  with 
§422.158.  We  would  also  do  surveys  to 
validate  the  accreditation  organization's 
enforcement  on  a  standard-by-standard 
basis. 

Section  422.156(c)  establishes  when 
deemed  status  is  effective.  Deemed 
status  is  effective  on  the  later  of  the 
•following  dates:  the  date  on  which  the 
accreditation  organization  is  approved 
by  HCFA,  or  the  date  that  the  M+C 
organization  is  accredited  by  the 
accreditation  organization. 

Section  422.156(d)  establishes  the 
obligations  of  deemed  M+C 
organizations.  An  M+C  organization 
deemed  to  meet  Medicare  requirements 
must  submit  to  surveys  to  validate  its 
accreditation  organization's 
accreditation  process,  and  authorize  its 
accreditation  organization  to  release  to 
HCFA  a  copy  of  its  most  current 
accreditation  survey,  together  with  any 
information  related  to  the  survey  that 
HCFA  may  require  (including  corrective 
action  plans  and  simamaries  of  unmet 
HCFA  requirements.)  These  two 
activities  are  part  of  HCFA's  ongoing 
oversight  strategy  for  ensuring  that  the 
accreditation  organization  applies  and 
enforces  its  accreditation  standards  in  a 
manner  comparable  to  HCFA's. 

Section  422.156(e)  addresses  removal 
of  deemed  status.  HCFA  will  remove 
part  or  all  of  em  M+C  organization's 
deemed  status  if:  (1)  HCFA  determines, 
on  the  basis  of  its  own  survey  or  the 
resuhs  of  the  accreditation  survey,  that 
the  M+C  organization  does  not  meet  the 
Medicare  requirements  for  which 
deemed  status  was  granted;  (2)  HCFA 
withdraws  its  approval  of  the 
accreditation  organization  that 
accredited  the  M+C  organization;  or  (3) 
the  M+C  fails  to  meet  the  requirements 
of  paragraph  (d)  of  this  section. 

The  final  paragraph.  §  422.156(f). 
explains  that  HCFA  retains  the  authority 
to  initiate  enforcement  action  against 
any  M+C  organization  that  it 
determines,  on  the  basis  of  its  own 
survey  or  the  results  of  the  accreditation 
survey,  no  longer  meets  the  Medicare 
requirements  for  which  deemed  status 
was  granted.  We  expect  the 
accreditation  organization  to  have  a 
system  in  place  for  enforcing 
compliance  with  its  standards,  perhaps 
sanctions  for  motivating  correction  of 
deficiencies,  but  HCFA  cannot  delegate 
to  the  accreditation  organization  the 
authority  to  impose  the  intermediate 
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sanctions  established  by  section  1857(g) 
or  termination  of  the  M+C  contract. 

b.  Accreditation  organizations 
(§422.157).  This  section  of  the 
regulation  discusses  thiee  conditions  for 
HCFA  approval  of  an  accreditation 
organization.  HCFA  may  approve  an 
accreditation  organization  if  the 
organization  applies  and  enforces 
standards  for  M+C  organizations  that  are 
at  least  as  stringent  as  Medicare 
requirements  (as  discussed  above);  the 
organization  compHes  with  the 
application  and  reapplication 
procedures  set  forth  in  §  422.158, 
"Procedures  for  approval  of 
accreditation  as  a  basis  for  deeming 
compliance;"  and.  the  organization  is 
not  controlled  by  the  managed  care 
organizations  it  accredits,  as  defined  at 
42  CFR  413.17.  Control  exists  if  the 
accredited  organizations  have  the 
power,  directly  or  indirectly,  to 
significantly  influence  or  direct  the 
activities  or  policies  of  the  accreditation 
organization.  We  have  included  this 
requirement  to  preclude  any  conflict  of 
interest  that  should  compromise  the 
integrity  of  the  accreditation  process. 

S«:tion  422.157(b)  describes  notice 
and  comment  procedures.  Because  the 
approval  of  an  accreditation 
organization  could  have  broad  impact 
upon  large  numbers  of  organizations, 
providers,  and  consumers,  we  are 
providing  notice  and  comment 
opportunities  similar  to  those  provided 
in  the  fee-for-service  arena.  HCFA  will 
publish  a  proposed  notice  in  the  Federal 
Register  whenever  it  contemplates 
approving  an  accreditation 
organization's  application  for  approval. 
The  proposed  notice  will  specify  the 
basis  for  granting  approval;  describe 
how  the  accreditation  organization's 
accreditation  program  meets  or  exceeds 
all  of  the  Medicare  requirements  for 
which  HCFA  would  deem  compliance 
on  the  basis  of  accreditation;  and 
provide  opportunity  for  public 
comment.  HCFA  will  publish  a  final 
notice  in  the  Federal  Register  whenever 
it  grants  an  accreditation  organization's 
request  for  approval.  Publication  of  the 
final  notice  will  occur  after  HCFA  has 
reviewed  the  public  comments  received 
in  response  to  the  proposed  notice.  The 
final  notice  will  specify  the  effective 
date  of  the  approval,  and  the  term  of 
approval,  which  wdll  not  exceed  6  years. 

Section  422.157(c)  establishes 
ongoing  accreditation  organization 
responsibilities.  These  responsibilities 
largely  parallel  those  currently  imposed 
upon  accreditors  under  original 
Medicare.  One  exception  is  the 
requirement  at  §  422.157(c)(4)  that  an 
accreditation  organization  notify  HCFA 
in  writing  within  3  days  of  identifying. 


with  respect  to  an  accredited  M+C 
organization,  a  deficiency  that  poses 
immediate  jeopardy  to  the  M+C 
organization's  enrollees  or  to  the  general 
public.  Although  the  existing 
coimterpart  for  this  requirement  under 
original  Medicare  (§  488.4(b)(3)(vii)) 
allows  an  accreditation  organization  10 
days  to  provide  this  notice,  we  believe 
that  a  3-day  time  period  will  better 
enable  HCFA  to  take  any  necessary 
action  to  protect  the  health  and  safety  of 
enrollees  or  the  general  public  in  a 
situation  that  poses  immediate  jeopardy. 
(Note  that  we  also  intend  to  address  this 
issue  in  our  planned  comprehensive 
revision  of  the  deeming  requirements 
under  original  fee-for-service  Medicare.) 

Section  422.157(d)  establishes 
specific  criteria  and  procedures  for 
continuing  oversight  and  for 
withdrawing  approval  of  an 
accreditation  organization.  Oversight 
consists  of  equivalency  review, 
validation  review,  and  onsite 
observation. 

Equivalency  review.  HCFA  compares 
the  accreditation  organization's 
standards  and  its  apphcation  and 
enforcement  of  those  standards  to  the 
comparable  HCFA  requirements  and 
processes  when  HCFA  imposes  new 
requirements  or  changes  its  survey 
process;  an  accreditation  organization 
proposes  to  adopt  new  standards  or 
changes  in  its  survey  process;  or  the 
term  of  an  accreditation  organization's 
approval  expires. 

Validation  review.  HCFA  or  its  agent 
may  conduct  a  survey  of  an  accredited 
organization,  examine  the  results  of  the 
accreditation  organization's  ourn  survey, 
or  attend  the  accreditation 
organization's  survey,  in  order  to 
validate  the  organization's  accreditation 
process.  At  the  conclusion  of  the 
review,  HCFA  identifies  any 
accreditation  programs  for  which 
validation  survey  results  indicate  (1)  a 
20  percent  rate  of  disparity  between 
certification  by  the  accreditation 
organization  and  certification  by  HCFA 
or  its  agent  on  standards  that  do  not 
constitute  immediate  jeopardy  to  patient 
health  and  safety  if  unmet;  or  (2) 
indicate  any  disparity  at  all  on 
standards  that  constitute  immediate 
jeopardy  to  patient  health  and  safety  if 
immeL  Our  beneficiary-centered 
approach  to  managed  care  oversight 
dictates  zero  tolerance  of  accreditation 
organization  failures  to  identify 
noncompliance  that  expose 
beneficiaries  to  such  serious  risks.  At 
the  conclusion  of  a  validation  review, 
HCFA  also  identifies  any  accreditation 
programs  for  which  validation  survey 
results  Indicate,  irrespective  of  the  rate 
of  disparity,  that  there  are  widespread 


or  systematic  problems  in  an 
organization's  accreditation  process 
such  that  accreditation  no  longer 
provides  assurance  that  the  Medicare 
requirements  are  met  or  exceeded. 
Accreditation  programs  identified  as 
noncompliant  through  validation  review 
may  be  subject  to  withdrawal  of  HCFA 
approval. 

Onsite  observation.  HCFA  may 
conduct  an  onsite  inspection  of  the 
accreditation  organization's  operations 
and  offices  to  verify  the  organization's 
representations  and  assess  the 
organization's  compliance  with  its  own 
policies  and  procedures.  The  onsite 
inspection  may  include,  but  is  not 
limited  to,  reviewing  documents, 
auditing  meetings  concerning  the 
accreditation  process,  evaluating  survey 
results  or  the  accreditation  status 
decision  making  process,  and 
interviev^ng  the  organization's  staff. 

Notice  of  intent  to  withdraw  approval. 
If  a  comparabilify  review,  vaUdation 
review,  onsite  observation,  or  HCFA's 
daily  experience  with  the  accreditation 
organization  suggests  that  an 
accreditation  organization  is  not 
meeting  the  requirements  of  this 
subpart,  HCFA  gives  the  organization 
vmtten  notice  of  its  intent  to  withdraw 
approval. 

HCFA  may  v«thdraw  its  approval  of 
an  accreditation  organization  at  any 
time  if  we  determine  that  deeming 
based  on  accreditation  no  longer 
guarantees  that  the  M+C  organization 
meets  the  Medicare  requirements,  and 
failure  to  meet  those  requirements  could 
jeopardize  the  health  or  safety  of 
Medicare  enrollees  or  constitute  a 
significant  hazard  to  the  public  health; 
or  the  accreditation  organization  has 
failed  to  meet  its  obligations  under 
§§422.156,  422.157,  422.158. 

The  final  provision  of  §  422.157(d) 
addresses  reconsideration.  An 
accreditation  organization  dissatisfied 
with  a  determination  to  withdraw  HCFA 
approval  may  request  a  reconsideration 
of  that  determination  in  accordance 
with  subpart  D  of  part  488  of  this 
chapter. 

c.  Application  and  reapplication 
procedures  for  accreditation 
organizations  (§422.158).  As 
mentioned,  the  process  that  HCFA  will 
use  to  deem  compliance  with  M+C 
requirements  is  virtually  identical  to  the 
process  that  is  being  used  for  deeming 
compliance  with  fee-for-service 
requirements.  This  section  of  the 
regulation  is  modeled  on  §  488.4, 
"Application  and  reapplication 
procedures  for  accreditation 
organizations."  One  requirement  that 
appears  in  §  422.158  does  not  appear  in 
§  488.4  is  the  requirement  that  an 
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accreditation  organization  applying  for 
approval  of  deeming  authority  submit 
the  name  and  address  of  each  person 
with  an  ownership  or  control  interest  in 
the  accreditation  organization.  Such 
information  will  be  used  to  determine 
whether  the  accreditation  organization 
is  controlled  by  the  organizations  it 
accredits,  for  the  purposes  of  §  422.157. 
The  remaining  requirements  of  this 
section,  which  pertain  to  other  required 
information  and  materials,  the 
mechanics  of  the  approval  process,  and 
the  reconsideration  of  an  adverse 
determination,  are  essentially 
restatements  of  the  requirements  of 
§488.4. 

E.  Relationships  With  Providers 

Subpart  E  focuses  on  requirements  for 
relationships  between  M+C 
organizations  and  health  care 
professionals  with  whom  they  contract 
or  enter  agreements  to  provide  services 
to  Medicare  beneficiaries  enrolled  in  an 
M+C  plan.  These  requirements 
encourage  communication, 
coordination,  and  cooperation  between 
organizations  and  health  care 
professionals  on  plan  rules  and  poUcies. 
This  subpart  also  includes  other  new 
provider  protections  enacted  as  part  of 
the  BBA;  incorporates  provisions 
affecting  health  professionals  that  are 
consistent  with  the  recommendations 
contained  in  the  Consumer  Bill  of 
Rights  and  ResponsibiUties,  as 
recommended  by  the  President's 
Advisory  Commission  on  Consumer 
Protection  and  Quality  in  the  Health 
Care  Industry,  the  model  act  adopted  by 
the  National  Association  of  Insurance 
Conmiissioners,  credentialing  standards 
of  nationally  accepted  accrediting 
bodies,  and  QISMC  standeuds;  and 
incorporates  poUcies  already  applicable 
to  provider  and  plan  relationships 
included  in  the  current  part  417  or  other 
policy  issuances.  In  February  1998.  an 
executive  order  was  issued  directing  the 
Secretary  to  comply  to  the  extent 
possible  through  administrative 
activities  with  the  standards  contained 
within  the  Consumer  Bill  of  Rights 
presented  to  the  President  in  November 
1997.  Many  of  the  issues  were 
addressed  in  the  BBA  and 
implementation  of  the  regulations  will 
expand  compliance  with  the  directive. 

1 .  Participation  Procedures 
(§422.202)(a)) 

Section  1852(j)(l)  requires  an  M+C 
organization  that  offers  benefits  under 
an  M+C  plan  through  agreements  with 
physicians  to  establish  reasonable 
procedures  relating  to  their 
participation  under  the  plan.  This  is  a 
new  federal  requirement  for  Medicare 


contracting  managed  care  organizations. 
Current  rules  in  piart  417  do  not 
mandate  that  HMOs/CMPs  adopt 
provider  participation  rules.  However, 
some  Medicare  contractors  have 
adopted  provider  participation  poUcies 
in  response  to  state  laws  or  plan 
policies. 

We  are  interpreting  this  provision  to 
apply  to  all  M+C  organizations  that 
operate  M+C  plans  providing  benefits 
through  a  limited  network  of  contracting 
health  care  professionals  or  groups  of 
health  care  professionals,  that  is,  all 
types  of  M+C  coordinated  care  plans, 
such  as  HMOs,  PPOs,  etc.,  as  well  as 
network  M+C  MSA  plans.  In  the  case  of 
M+C  private  fee-for-service  plans  and 
non-network  M+C  MSA  plans,  there  are 
no  limits  on  the  number  of  health 
professionals  who  may  provide  services 
covered  under  the  M+C  plan,  as  long  as 
they  accept  the  plan's  terms  and 
conditions  for  payment.  These  plans  in 
essence  operate  on  an  "any  willing 
provider"  approach  to  which  the 
procedures  in  section  1852(j)(l)  would 
not  be  relevant.  Since  any  provider  has 
the  right  to  participate,  rules  requiring 
a  notice  of  adverse  participation 
decisions,  and  appeals  from  such 
decisions  could  have  no  appUcability.  It 
also  would  not  be  feasible  to  provide  the 
notices  required  under  section  1852(j)(l) 
and  §  422.202(a)  (discussed  below)  to 
the  virtually  unlimited  number  of 
providers  who  would  be  entitled  to 
provide  services  to  a  M+C  private  fee- 
for-service  or  non-network  M+C  MSA 
plan  enrollees. 

The  statutory  requirements  in  section 
1852(j)(l)  focus  on  three  procedural 
aspects — ensuring  that  providers  are 
aware  of  the  plan  participation  rules: 
requiring  written  notice  when 
participation  decisions  are  adverse;  and 
affording  the  provider  an  opportimity  to 
appeal  adverse  plan  participation 
decisions.  The  statute  specifies  that 
these  procedures  apply  to  plan 
relationships  with  physicians.  In 
reviewing  (he  model  act  of  the  National 
Association  of  Insurance  Commissioners 
(NAIC).  QISMC  standards,  and  many 
state  laws  and  regulations,  we  foimd 
that  these  procedural  protections 
generally  have  been  applied  to  all  health 
care  professionals  who  are  responsible 
for  delivering  services  to  beneficiaries  of 
the  plan,  not  just  physicians.  Since 
Medicare-payments  can  be  made  to 
practitioners  other  than  physicians  and 
since  M+C  organizations  may  furnish 
services  utifizing  a  range  of  licensed 
health  care  professionals,  we  befieve  it 
is  appropriate  to  apply  these 
requirements  to  all  health  care 
professionals  if  coverage  for  their 
services  is  provided  under  the  M+C 


plan.  For  purposes  of  §  422.202  and 
§  422.204,  these  include,  but  are  not 
limited  to,  a  physician,  podiatrist, 
optometrist,  chiropractor,  psychologist, 
dentist,  physician  assistant,  physical  or 
occupational  therapist,  speech-language 
pathologist,  audiologist,  nurse 
practitioner,  clinical  nurse  specialist, 
certified  nurse  anesthetist,  and  certified 
nurse-midwife  and  licensed  certified 
social  worker.  Thus,  under  our  authority 
under  section  1856(b)(1)  to  establish 
standards  for  M+C  organizations, 
§  422.202  requires  that  all  professionals 
as  listed  above  should  be  provided  with 
rules  of  participation,  written  notices  of 
participation  decisions  and  an  appeal 
process. 

With  regard  to  types  of  procedures 
that  are  subject  to  disclosure,  written 
notification  and  appeal  requirements, 
we  are  adopting  a  broad  definition  of 
procedures  that  might  affect 
participation  in  the  plan  or  network.  In 
§  422.202  we  specify  that  procedural 
requirements  should  include  any  rules 
that  affect  the  process  of  direct  defivery 
of  services  by  a  health  professional  to  a 
Medicare  beneficiary.  The  examples 
include  terms  of  payment,  utiUzation 
review,  quality  improvement  programs, 
credentialing,  data  reporting, 
confidentiality,  guidelines  or  criteria  for 
funushing  services,  and  other  rules 
related  to  administrative  policy.  All  of 
these  procedures  affect  how  a  health 
care  professional  would  participate  in  a 
plan  and  should  therefore  be  divulged 
up  front  prior  to  a  health  care 
professional's  agreement  to  participate 
in  the  plan.  In  addition,  we  believe  that 
full  disclosure  in  advance,  to  potential 
participating  health  care  professionals, 
of  the  broad  range  of  procedures  relating 
to  participation  should  reduce 
subsequent  challenges  or  appeals.  While 
the  disclosure  requirement  in 
§  422.202(a)(1)  does  not  apply  directly 
to  M+C  private  fee-for-service  plans,  as 
discussed  below.  M+C  organizations 
offering  such  plans  will  be  required  to 
make  the  information  described  in 
§  422.202(a)(1)  available  to  providers 
treating  enrollees  of  the  plan. 

Section  1852(j)  requires  the  provision 
of  written  notice  of  the  f>articipation 
rules.  We  are  requiring  in  §  422.202  that 
any  material  changes  in  rules  must  be 
provided  in  writing  in  advance  of 
implementation.  Such  advance 
communication  would  enable  health 
care  professionals  to  evaluate  their 
continued  participation  prior  to 
instituting  a  formal  appeal  process 
regarding  any  rules  they  beUeve  are 
adverse.  This  benefits  M+C 
organizations  and  providers  in  allowing 
the  health  care  professional  to  judge 
what  is  adverse  as  this  can  vary  among 
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individual  health  care  professionals; 
what  is  adverse  to  one  physician  or 
health  care  professional  may  not  be 
adverse  to  another. 

2.  Consultation  (§  422.202(b)) 

Consistent  with  section  1852(i)(2). 
§  422.202(b)  requires  an  M+C 
organization  to  consult  with  physicians 
or  relevant  health  care  professionals 
who  have  entered  into  participation 
agreements/contracts  with  the 
organization  regarding  the 
organization's  medical  policy,  quality 
and  medical  management  procedures. 
Pursuant  to  our  authority  in  section 
1856(b)(1)  to  establish  standards  under 
the  M-*-C  program,  in  addition  to 
requiring  consultation  on  any  aspect  of 
clinical  policy,  we  have  included  three 
specific  standards  relating  to  the 
development  of  practice  guidelines — (1) 
practice  guidelines  and  utilization 
management  guidelines  must  be  based 
on  reasonable  medical  evidence  or 
consensus  of  relevant  practitioners, 
developed  in  consultation  with 
participating  practitioners,  and 
reviewed  and  updated  periodically;  (2) 
the  guidelines  must  be  communicated  to 
practitioners  and,  as  appropriate, 
enroUees;  and  (3)  decision  making  in 
utilization  management,  enrollee 
education,  interpretation  of  covered 
benefits,  and  other  areas  to  which  the 
guidelines  are  applicable  must  be 
consistent  with  the  guidelines.  These 
three  standards  are  taken  from  QISMC 
discussed  in  section  II. D.  of  this 
preamble.  These  national  standards  also 
are  consistent  with  the  NAIC  model  act 
and  language  adopted  for  state  laws 
regarding  managed  care.  We  believe 
these  standards  ensure  that  practitioners 
are  fully  consulted  in  all  aspects  of  the 
use  of  practice  guidelines  from 
development  to  application. 

3.  Treatment  of  Subcontracted  Networks 
(§422.202  (c)) 

In  today's  business  environment, 
managed  care  organizations  delegate  not 
only  the  provision  of  services  to 
subcontracted  networks,  but  also  a 
variety  of  policy  making  and 
implementation  responsibilities.  Each 
health  care  professional  is  an  integral 
part  of  the  organization's  health  care 
dehvery  system,  whether  he  contracts 
directly  with  the  organization  or 
throu^  an  intermediary  entity,  such  as 
an  Independent  Practice  Association 
(IPA).  Therefore,  under  our  authority  in 
section  1856(b)(1)  to  establish  M-»-C 
standards,  in  §  422.202(c)  we  require 
provider  protections  not  only  for  direct 
contracting  physicians  and  health  care 
professionals  but  also  for  all 
subcontracted  arrangements.  Extension 


of  the  BBA  provisions  to  subcontracts 
means  that  providers  within 
subnetworks  (e.g.  an  IPA)  receive  the 
rules  of  participation,  written  notices, 
and  have  an  opportunity  to  appeal. 
Thus,  health  care  professionals  within 
the  subcontracted  groups  should  be 
included  in  the  procedures  established 
for  participation  appeals  and  in  the 
formulation  of  medical  policy  for  the 
organization.  In  cases  where 
subnetworks  maintain  most  of  the 
medical  records  for  the  Medicare 
beneficiaries  they  serve,  it  is  essential 
that  the  formulation  of  policy  includes 
all  of  the  resources  that  contribute  to 
fair  and  equitable  treatment  for 
beneficiaries.  We  also  believe  that 
subnetworks  should  have  the  ability  to 
grieve  or  appeal  decisions  for  the 
providers  Mfithin  their  subnetworks. 

4.  Provider  Credentialing  and  Provider 
Rights  (§422.204) 

Section  422.204(a),  "Basic 
Requirements,"  states  that  the  M+C 
organization  must  have  a  system  for 
credentialing  physicians  and  other 
health  care  professionals.  The  M+C 
organization  must  ensure  that  providers 
meet  applicable  State  euid  Federal 
requirements.  Basic  benefits  must  be 
provided  through,  or  payments  must  be 
made  to,  providers  that  meet  applicable 
requirements  of  title  XVIIl  and  part  A  of 
title  XI  of  the  Act.  Also,  in  the  case  of 
providers  meeting  the  definition  of 
"provider  of  services"  in  section 
1861(u),  basic  benefits  may  only  be 
provided  through  such  providers  if  they 
have  a  provider  agreement  with  HCFA 
permitting  them  to  provide  services 
under  original  Medicare.  An  M+C 
organization  may  not  employ  or  contract 
with  providers  excluded  from 
participation  in  Medicare.  M+C 
organizations,  at  a  minimum,  should 
check  the  OIG  website  at  http:// 
www.dhhs.gov/progorg/oig  for  the 
Usting  of  excluded  providers  and 
entities.  These  requirements  are 
promulgated  piusuant  to  our  authority 
under  section  1856(b)(1)  to  establish 
M+C  standards  by  regulation,  and  are 
based  on  (1)  the  requirement  in  section 
1852(a)(1)  of  the  Act  that  Medicare 
covered  services  be  furnished  through 
Medicare  qualified  providers,  (2) 
existing  requirements  in  §  417.416,  and 
(3)  detailed  standards  developed  under 
QISMC,  discussed  in  section  D.  above. 

Section  422.204(b),  "Discrimination 
Prohibited,"  prohibits  M+C 
organizations  from  discriminating  writh 
respect  to  provider  participation, 
provider  reimbursement,  or  provider 
indemnification  to  any  provider  acting 
within  the  scope  of  his  license  or 
certification  under  applicable  State  law. 


solely  on  the  basis  of  such  Ucense  or 
certification.  These  requirements  are 
based  on  section  1852(b)(2).  This  does 
not  prohibit  plans  from  including 
providers  only  to  the  extent  necessary  to 
meet  the  needs  of  the  plan's  enrollees. 
ensure  quality  and  control  costs,  and 
does  not  prohibit  an  organization  from 
reimbursing  different  specialty 
providers  differing  fees  for  their 
services.  It  is  however,  the 
responsibility  of  the  organization  to 
adopt  policies  related  to  participation, 
reimbursement,  and  indemnification 
based  on  reasonable  criteria. 
Organizations  may  want  to  consider 
such  measures  as  health  outcomes, 
satisfaction  surveys,  market  satiu^tion 
of  the  provider  type  or  other  legitimate 
reasons. 

Under  §  422.204(c),  "Denial, 
suspension,  or  termination  of  a 
contract,"  organizations  offering 
coordinated  care  or  network  MSA  plans 
are  required  to  provide  information  on 
their  plan  {>articipation  criteria  and  an 
appeals  process  for  participation 
decisions,  including  decisions  involving 
denial,  suspension  or  termination  of 
contracts.  We  have  incorporated  the 
timefi'ames  for  contract  termination 
notification  between  the  M+C 
organization  and  its  providers  contained 
within  the  NAIC  model  act.  As 
discussed  in  section  C.  above,  we  have 
incorporated  similar  timefi-ames  for 
notice  to  enrollees  about  changes  in  the 
provider  network,  including  changes 
that  result  from  a  termination  covered 
under  §  422.204(c). 

The  notice  and  appeals  requirements 
in  this  part  are  based  on  the  requirement 
in  section  1852(j)(l)(C),  requiring  a 
process  for  appealing  adverse 
participation  decisions,  and,  as  noted 
above,  on  the  NAIC  model  act,  and  our 
authority  imder  section  1856(b)(1)  to 
establish  standards  under  Part  C. 

5.  Interference  With  Health  Care 
Professionals'  Advice  to  Enrollees 
Prohibited  (§422.206) 

Section  422.206  (a)  incorporates  the 
requirements  set  forth  in  section 
1852(j)(3)(A).  This  section  prohibits  an 
M+C  organization  from  interfering  with 
the  advice  of  a  health  care  professional 
to  an  enrollee  who  is  his  or  her  patient. 
Thus  the  health  professional  may  act 
within  his  or  her  scope  of  practice  in 
advising  the  enrollee  about  their  health 
status,  all  relevant  medical  or  treatment 
options  available  regardless  of  whether 
care  or  treatment  is  provided  under  the 
plan.  For  purposes  of  §  422.206,  the 
term  health  care  professional  includes 
those  listed  in  section  1852(j)(3)(D)  of 
the  Act.  Pursuant  to  our  authority  in 
section  1852(b)(1)  to  establish  standards 
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under  the  M+C  program.  §  422.206(a) 
includes  standaixis  from  the  Consimier 
Bill  of  Rights  that  further  delineate  the 
types  and  mode  of  communication 
between  patients  and  health  care 
providers  regarding  health  care 
treatment  options  within  which 
interference  is  prohibited.  While  the 
scope  of  this  section  governs 
communication  regarding  care  or 
treatment  advice,  we  recognize  that 
patients  seek  advice  from  physicians 
regarding  insurance  coverage  choices  as 
well  as  treatment  option  choices. 
Physicians  can  disclose  their 
participation  in  M+C  organizations, 
however,  we  are  concerned  about  any 
inappropriate  steerage  based  on 
knowledge  of  a  beneficiary's  health 
status  or  the  physician's  financial 
interest.  Program  instructions  will  be 
issued  as  HCFA  continues  to  clarify 
policy  in  the  area  of  provider  marketing 
and  the  role  of  physicians  and  other 
health  care  professionals  in 
disseminating  M+C  information  to 
beneficiaries. 

6.  Conscience  Protection  (§  422.206) 

Section  422.206(b)  incorporates  the 
requirements  of  section  1852(j)(3)(B). 
The  regulations  state  that  the 
prohibition  against  interference  with  the 
content  of  advice  a  health  care  provider 
gives  to  enroUees  regarding  medical 
treatment  should  not  be  construed  as 
requiring  counseling  by  a  professional 
or  a  referral  to  a  service  by  that 
professional,  if  there  is  an  objection 
based  on  moral  or  religious  grounds, 
and  the  M+C  organization  fulfills 
certain  notification  requirements  to 
prospective  and  current  enroUees.  The 
regulation  incorporates  the  notification 
process  and  time  frames  included  in  the 
law  and  clarifies  that  the  plan  must  also 
notify  HCFA  at  the  time  of  appUcation 
and  within  10  days  of  submitting  its 
ACR  proposal.  With  respect  to  current 
enroUees,  the  organization  is  eligible  for 
the  exception  to  the  rule  in 
§  422.206(a)(1)  if  it  provides  notice 
within  90  days  after  adopting  the  policy 
at  issue;  however,  under  §  422.111(d), 
notice  of  such  a  change  must  be 
provided  in  advance. 

7.  Physician  Incentive  Plans  (§§  422.208 
and  422.210) 

Consistent  with  section  1852(j)(4), 
regulations  at  §§  422.208  and  422.210 
outline  the  limitations  on  the  operation 
of  physician  incentive  plans.  The 
provisions  in  this  section  are  the  same 
as  those  previously  included  in 
§  417.479  with  some  reduction  in  the 
amount  of  data  that  must  be  disclosed 
by  the  organization.  HCFA  has 
determined  that  the  capitated  data  is  no 


longer  required  because  other  sources  of 
data,  such  as  encounter  data  required  by 
the  Act  and  the  National  Data  Reporting 
Requirements  (NDRR)  are  available.  The 
provisions  are  consistent  with  the 
provisions  under  section  1852{j)(4) 
which  prohibit  specific  payments  as  a 
disincentive  to  provide  services  to  an 
individual  enrollee  and  which  place 
limits  on  the  transfer  of  substantial 
financial  risk  for  referral  services  to 
physicians  or  physician  groups 
.contracting  with  the  M+C  organization. 
The  provisions  in  these  sections  apply 
to  all  coordinated  care  and  network 
MSA  plans.  M+C  private  fee-for-service 
plans  are  prohibited  from  having  a 
physician  incentive  plan  because  they 
may  not  place  their  providers  at 
financial  risk.  The  physician  incentive 
plans  regulations  require  that  M+C 
organizations  conduct  customer 
satisfaction  surveys  of  both  enroUees 
and  disenroUees  if  any  physician  or 
physician  group  in  an  M+C 
organization's  network  is  placed  at 
substantial  risk  for  referral  services  as 
defined  in  §422.208.  (Please  note  that 
there  are  at  least  two  other  uses  of  the 
term  "substantial  financial  risk" 
contained  in  legislation  or  regulation. 
Specifically,  section  216  of  the  Health 
Insurance  PortabiUty  and 
Accountability  Act  of  1996  addressing 
safe  harbors  from  the  anti-kickback 
statute  and  the  determination  of 
substantial  financial  risk  related  to  PSOs 
(63  FR  18124.  April  14,  1998))  M+C 
organizations  may  satisfy  their 
requirement  for  enrollee  surveys  either 
by  their  mandated  inclusion  in  HCFA's 
national  administration  of  the  Consumer 
Assessments  of  Health  Plans  Study 
(CAHPS)  or,  if  the  organization  is 
excluded  from  CAHPS  due  to  not 
having  contracted  with  us  for  at  least 
one  year,  by  conducting  their  own 
surveys. 

8.  Limitation  on  Provider 
Indenmification  (§422.212) 

Section  422.212  prohibits  an  M+C 
organization  fit)m  having  a  provider,  or 
group  of  providers,  indemnify  the 
organization  against  any  liability  arising 
from  the  organization's  denial  of 
medically  necessary  care.  This 
prohibition  is  a  very  narrow  exception 
for  a  civil  action  brought  by,  or  on 
behalf  of,  an  enrollee  where  the  damage 
is  due  to  a  determination  by  the  M+C 
organization  to  deny  medically 
necessary  care.  The  regulation  includes 
the  statutory  language  from  section 
1852(i)(5)  without  elaboration. 


9.  Special  Rules  for  Services  Provided 
by  Noncontract  Providers  (§  422.214) 

Consistent  with  section  1852(k)  and 
section  4002(e),  the  regulations  in 
§422.214  require  any  health  care 
provider  that  does  not  have  a  contract 
estabhshing  payment  amounts  for 
services  furnished  to  a  beneficiary 
enrolled  in  an  M+C  coordinated  care 
plan  to  accept  as  payment  in  full,  the 
amounts  that  could  have  been  collected 
if  the  beneficiary  were  enrolled  in 
original  Medicare.  An  M+C  organization 
(other  than  an  M+C  MSA  plan)  satisfies 
its  liability  for  Medicare  covered 
services  if  the  provider  receives  the  total 
amount  that  would  have  been  received 
if  the  beneficiary  were  enrolled  in 
original  Medicare.  This  amount  equals 
the  total  of  Medicare's  payment 
(including  any  applicable  deductible 
and  coinsurance  amounts)  and  any 
balance  billing  amount  that  would  have 
been  allowed  by  original  Medicare.  In 
the  case  of  a  participating  physician  or 
supplier,  this  amount  would  equal  the 
Medicare  fee  schedule  amount  for  the 
service.  For  a  nonparticipating 
physician,  this  amount  would  equal  115 
percent  of  the  f^e  schedule  amount  for 
nonparticipating  physicians  (which  is 
95  percent  of  the  fee  schedule  amount 
applicable  to  participating  physicians). 
Of  these  amounts,  the  provider  could 
collect  from  the  M+C  plan  enrollee  the 
cost  sharing  amount  required  under  the 
M+C  plan,  as  approved  by  HCFA  under 
subpart  G  of  part  422  and  the  remainder 
from  the  M+C  organization. 

Section  1866(a)(l)(0)  places  a 
limitation  on  what  a  provider  of  services 
(as  defined  in  section  1861(u))  must 
accept  as  payment  in  full  for  services 
furnished  to  an  M+C  plan  enrollee.  The 
limit  is  applicable  to  those  institutional 
type  providers  of  service  that  do  not 
have  in  effect  a  contract  with  the  M+C 
organization  estabhshing  payment 
amounts  for  services  furnished  to  an 
enrollee.  The  Umitation  equals  the 
amount  that  would  have  been  payable 
for  a  beneficiary  enrolled  in  original 
Medicare  less  any  payments  that  could 
be  collected  directly  from  Medicare 
representing  graduate  medical 
education  (both  direct  and  indirect). 

10.  Sp)ecial  Rules  for  M+C  Private  Fee- 
for-Service  Plans 

Special  rules  for  M+C  private  fee-for- 
service  plans  are  discussed  in  section  IV 
of  this  preamble. 

11.  Exclusion  of  Services  Furnished 
Under  a  Private  Contract  (§422.220) 

Section  422.220  prohibits  an  M+C 
organization  offering  an  M+C  plan  from 
paying  for  services  furnished  to  an 
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enroUee  by  a  physician  or  other  health 
care  professional  who  has  signed  a 
private  contract  as  described  in  section 
1802(b).  Section  4507  of  the  BBA 
specifies  that  nothing  in  title  XVin  of 
the  Act  shall  prohibit  a  physician  or 
practitioner  from  privately  contracting 
with  a  beneficiary  to  furnish  services  for 
which  no  claim  shall  be  submitted  to 
Medicare  and  no  Medicare  payment 
shall  be  made  directly  or  indirectly  or 
by  any  organization  paid  by  Medicare 
where  the  physician  or  practitioner  has 
opted  out  of  Medicare  for  2  years. 
Therefore,  no  payment  may  be  made  by 
an  M+C  organization  for  services 
furnished  to  Medicare  enrollees  by  a 
physician  or  practitioner  who  opts  out 
of  Medicare  where  he  or  she  has  signed 
a  private  contract  with  an  enrollee. 
There  is  one  exception:  the  physician  or 
practitioner  who  has  opted  out  of 
Medicare  may  not  ask  a  beneficiary  who 
requires  emergency  or  urgent  care  to 
sign  a  private  contract.  Therefore,  where 
a  physician  or  practitioner  who  has 
opted  out  of  Medicare  provides 
emergency  or  urgent  care  to  an  enrollee 
of  an  M+C  organization,  the 
organization  must  pay  for  the 
emergency  or  urgent  care  the  enrollee 
required.  For  purposes  of  this  provision, 
we  consider  "urgent  care"  to  mean 
urgently  needed  services  as  defined  in 
§422.2. 

12.  M+C  Flans  and  the  Physician 
Referral  Prohibition 

One  other  item  that  relates  to  M+C 
organizations  but  is  not  contained 
within  the  part  422  regulations  is  the 
physician  referral  prohibition. 

a.  The  prepaid  health  plan  exception: 
Under  section  1877,  if  a  physician  or  a 
member  of  a  physician's  immediate 
family  has  a  financial  relationship  with 
a  health  care  entity  (through  an 
ownership  interest  or  a  compensation 
relationship),  the  physician  may  not 
refer  Medicare  patients  to  that  entity  for 
any  of  11  designated  health  services, 
unless  an  exception  applies.  Under  an 
exception  in  section  1877(b)(3).  the 
prohibition  on  referrals  does  not  apply 
to  services  furnished  by  certain  prepaid 
health  plans.  To  qualify  for  the 
exception,  the  services  must  be 
furnished  by  one  of  the  following 
organizations  to  its  enrollees: 

•  Organizations  with  a  contract  under 
section  1876,  which  authorizes  us  to 
enter  into  contracts  with  HMOs  and 
competitive  medical  plans  (CMPs)  to 
furnish  covered  items  and  services  on  a 
risk-sharing  or  reasonable  cost  basis. 

•  Organizations  with  health  care 
prepayment  plans,  as  described  in 
section  1833(a)(1)(A),  which  authorizes 
payment  for  Medicare  Part  B  services  to 


preptud  health  plans  on  a  reasonable 
cost  basis. 

•  Organizations  receiving  payments 
on  a  prepaid  basis  under  a 
demonstration  project  under  section 
402(a)  of  the  Social  Security 
Amendments  of  1967  or  section  222(a) 
of  the  Social  Security  Amendments  of 
1972. 

•  Qualified  health  maintenance 
organizations,  within  the  meaning  of 
section  1310(d)  of  the  Public  Health 
Service  Act. 

As  discussed  in  section  I.  of  this 
preamble,  beginning  in  January  1999, 
the  new  M+C  program  replaces  the 
HMO  and  CMP  risk  contracting  program 
provided  for  in  section  1876. 

hi  enacting  the  BBA,  Congress  failed 
to  revise  section  1877(b)(3)  to  except  the 
services  furnished  under  M+C 
coordinated  care  plans.  We  believe  that 
this  must  have  been  an  oversight,  since 
Congress  expressed  no  intention  in  the 
legislative  history  for  the  BBA  of 
subjecting  existing  managed  care 
entities  to  the  self-referral  law.  In 
addition,  subjecting  physicians  who 
have  an  ownership  interest  in  an  M+C 
organization  offering  a  coordinated  care 
plan  in  which  the  physicians 
participate,  to  the  self-referral  rules 
would  be  contradictory  to  Congress' 
purposes  in  establishing  PSOs  as 
coordinated  care  plans.  PSOs  are 
defined  in  the  BBA  provisions  as 
entities  that  must  be  organized  and 
operated  by  a  provider  (which  may  be 
a  physician)  or  a  group  of  affiliated 
health  care  providers  (which  may 
include  physicians).  These  providers 
must  share  a  substantial  financial  risk 
for  the  provision  of  items  and  services 
and  have  at  least  a  majority  financial 
interest  in  the  entity.  The  self-referral 
provisions,  on  the  other  hand,  are 
specifically  designed  to  discourage 
physician  ownership  of  entities  that 
provide  a  broad  range  of  services  to 
Medicare  beneficiaries. 

b.  No  risk  of  program  or  patient  abuse 
exception — Coordinated  Care  Plans: 
Although  there  is  no  statutory  exception 
for  services  furnished  under 
coordinated  care  plans,  section 
1877(b)(4)  allows  us  to  create  an 
exception  to  the  referral  prohibition  for 
a  financial  relationship  which  the 
Secreteu7  determines,  and  specifies  in 
regulations,  does  not  pose  a  risk  of 
program  or  patient  abuse.  An  example 
of  program  abuse  is  Medicare  payment 
for  unnecessary  services.  We  will  pay 
M+C  organizations  for  enrollees  in 
coordinated  care  plans  on  a  capitated 
basis  and  beneficiaries  will  be 
responsible  for  premiums  and  cost 
sharing.  Section  1854  limits  HCFA's 
capitation  amount  and  the  total  amount 


of  beneficiary  premiums  and  cost- 
sharing.  Because  M+C  organizatit)ns 
offering  coordinated  care  plans  will  not 
be  paid  for  each  additional  service  they 
provide,  we  believe  that  there  is  no  risk 
of  over-utilization  of  services.  Because 
HCFA's  capitation  amount  and  the  total 
amount  of  beneficiary  premiums  and 
cost  sharing  is  limited,  we  beUeve  that 
there  is  no  risk  of  program  or  patient 
abuse. 

Therefore,  we  are  excluding  from  the 
physician  referral  prohibition  services 
furnished  under  a  coordinated  care  plan 
to  an  enrollee.  This  exception  applies  in 
all  cases  in  which  a  physician  has  an 
ownership  interest  in  or  a  compensation 
relationship  with  the  M+C  organization 
offering  the  coordinated  care  plan.  We 
are  making  a  change  in  the  regulation 
text  at  §  411.355(c)(5). 

c.  No  risk  of  program  or  patient  abuse 
exception — M+C  MSA  Plans:  M+C 
organizations  offering  an  M+C  MSA 
plan  are  paid  a  fixed  capitation  amount 
for  beneficiaries  enrolled  in  the  plan, 
and  section  1853(a)  limits  HCFA's 
capitation  amount  and  section 
1859(a)(3)(A)  limits  the  amount  that 
M+C  organizations  under  M+C  MSA 
plans  will  pay  entities  for  furnishing 
covered  services.  Section  1859(a)(3)(B) 
limits  the  annual  deductible  amount. 
However,  the  Act  does  not  similarly 
limit  the  amount  that  a  beneficiary  will 
have  to  pay  as  premiums  and 
costsharing;  that  is,  there  is  no  limit  on 
beneficiary  balance  billing  by  the 
entities  that  furnish  health  care  services. 
See  section  IV.  below.  Thus,  although 
there  is  no  risk  of  program  abuse,  there 
is  a  risk  of  patient  abuse.  Therefore,  we 
are  not  excluding  from  the  physician 
referral  prohibition  services  furnished 
under  an  M+C  MSA. 

d.  No  risk  of  program  or  patient  abuse 
exception — Private  fee-for-service  plans: 
Section  1853(a)  also  limits  HCFA's 
capitation  amount  to  be  paid  to  M+C 
organizations  under  private  fee-for- 
service-plans.  Because  there  will  not  be 
excessive  payments  by  the  Medicare 
program,  there  is  no  risk  of  program 
abuse.  However,  section  1859(b)(2)(A) 
provides  that  the  plans  will  pay  an 
individual  or  entity  furnishing  services 
on  a  fee-for-service  basis.  Since 
beneficiaries  are  responsible  for 
coinsurance  amounts,  copayments.  and 
balance  billing  amounts  under  private 
fee-for-service  plans  [see  section  IV.  of 
this  preamble),  beneficiaries  are  subject 
to  added  out-of-pocket  liability  if 
physicians  providing  services  under  a 
fee-for-service  plan  order  additional 
unneeded  services  in  order  to  obtain 
additional  fee-for-service  pwyments  from 
the  M+C  organization  offering  the 
private  fee-for-service  plan.  Thus, 
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although  there  is  no  risk  of  program 
abuse  in  this  case,  excessive  Medicare 
payment,  there  is  a  risk  of  patient  abuse. 
Therefore,  we  are  not  excluding  from 
the  physician  referral  prohibition 
services  furnished  under  a  private  fee- 
for-service  plan. 

F.  Payments  to  M+C  Organizations 

1.  General  Provisions  (§  422.250) 

Subpart  F  of  part  422  sets  forth  rules 
that  govern  Medicare  payment  to  M+C 
organizations,  including  the 
methodology  used  to  calculate  M+C 
capitation  rates.  These  rules  also  apply 
for  1998  under  section  1876  risk 
contracts. 

Payments  and  Adjustments:  We 
provide  in  §422. 250(a)(1)  that,  with  the 
exception  of  payments  under  M+C  MSA 
plans  and  payments  for  ESRD  enrollees 
in  all  other  plans,  which  we  discuss 
below,  we  will  pay  M+C  organizations 
for  each  eiut)llee  in  an  M+C  plan  they 
offer,  a  monthly  payment  that  is  equal 
to  l/12th  of  the  coimty-wide  (or,  in  the 
case  of  ESRD  enrollees,  1/1 2th  of  the 
State  rate)  "capitation  rate"  under 
§  422.252  that  appUes  for  the  county  in 
which  the  enrollee  Uves,  adjusted  by 
demographic  factors  applicable  to  that 
enrollee.  Effective  January  1.  2000, 
however,  section  1853(a)(3)(C)  directs 
us  to  implement  a  risk  adjustment 
methodology  that  accoiuits  for  variation 
in  per  capita  cost  based  on  health  status 
and  demographic  factors. 
Implementation  of  health  status  risk 
adjusters  has  impUcations  for  M+C  plan 
data  submissions,  and  we  discuss  this 
issue  further  below. 

In  addition  to  health  status  and 
demographic  risk  adjustments,  we  make 
an  adjustment,  under 
§422.250(a)(2)(i)(A),  to  the  payment  rate 
for  M+C  eiu^ollees  with  end-stage  renal 
disease  (ESRD).  Under 
§422.250(a)(2)(i)(B),  we  make  an 
adjustment  that  is  the  equivalent  to  a  50 
cent  reduction  for  each  renal  dialysis 
treatment  that  we  will  use  to  help  pay 
for  the  ESRD  network  program  in  the 
same  maimer  as  other  reductions  are 
used  in  original  Medicare.  Finally, 
imder  §422. 250(b).  we  provide  for 
Aalung  retroactive  adjustments  to  the 
aggregate  monthly  payment  to  an  M+C 
organization  to  reflect  any  difference 
between  the  actual  number  of  enrollees 
and  the  number  upon  which  we  had 
based  the  organization's  advance 
monthly  payment. 

Under  §422.250(a)(2)(ii)  for  M+C 
MSA  plan  eiuoUees,  we  make  a  monthly 
payment  to  the  M+C  organization  as 
described  above  less  the  amount  (if  any) 
identified  in  §  422.262(c)(l)(ii)  to  be 
deposited  in  the  M+C  MSA.  In  addition. 


we  deposit  in  the  M+C  MSA  the  lump 
sum  amounts  (if  any)  determined  in 
accordance  with  §422. 262(c).  See 
section  m.  below  for  a  more  complete 
discussion  of  payments  under  M+C 
MSA  plans. 

In  §  422.250(a)(2)(iii),  we  provide  for 
adjustments  to  be  made  to  payments 
under  RFB  plans  (which  are  limited  to 
members  of  a  religious  and  fraternal 
benefit  plan)  to  ensure  that  the  payment 
level  is  appropriate  for  the  actuarial 
characteristics  and  experience  of  [RFB 
plan!  enrollees. 

Payment  Areas:  hi  §  422.250(c)(1),  we 
reflect  the  general  rule,  under  section 
1853(d)  of  the  Act,  that  the  M+C 
payment  area  is  a  coimty  or  equivalent 
area  specified  by  HCFA.  Under 
§  422.250(c)(2).  in  the  case  of 
beneficiaries  with  ESRD,  the  payment 
area  is  the  State  or  equivalent  area  we 
specify.  Additionally,  in  a  significant 
change  to  payment  area  policy  frt)m  the 
section  1876  program,  section 
1853(d)(3)  permits  Governors  of  States 
to  request  that  we  approve  alternative 
geographic  areas  for  payment  rates. 
These  alternatives  are  either  a  single 
State-wide  M+C  payment  area  or  a 
metropolitan-based  system  in  which  all 
nonmetropolitan  areas  within  the  State 
constitute  a  single  payment  area,  and 
any  of  the  following  constitutes  a 
separate  M+C  payment  area: 

•  All  portions  of  each  single 
metropoUtan  statistical  area  within  the 
State. 

•  All  portions  of  each  primary 
metropolitan  statistical  area  within  each 
consolidated  metropolitan  statistical 
area  within  the  State. 

•  A  consolidation  of  noncontiguous 
comities. 

Section  1853(d)(3)  directs  us  to 
approve  a  Governor's  request;  however, 
this  section  of  the  Act  also  directs  us  to 
subject  these  requests  to  a  budget 
neutraUty  requirement,  and  any 
payment  for  alternative  geographic  areas 
cannot  exceed  the  aggregate  payments 
for  that  State  absent  the  adjustment. 
Additionally,  the  Governor's  request 
must  be  submitted  to  us  no  later  than 
February  1  of  the  year  preceding  the 
contract  year.  This  provision  is 
implemented  in  §  422.250(e). 

2.  Annual  Capitation  Rates  (§  422.252) 

Among  the  more  significant  payment 
changes  in  section  1853  is  the 
incrementfil  separation  of  capitated 
Medicare  payments  from  local  fee-for- 
service  rates.  Previously,  Medicare  had 
paid  risk  contractors  according  to  the 
Adjusted  Average  Per  Capita  Cost 
(AAPCC)  payment  methodology.  The 
AAPCC  was  based  on  Medicare  fee-for- 
service  expenditures  by  county  and  was 


used  to  pay  risk  contractors  through 
December  31,  1997.  These  fee-for- 
service  expenditures  were  adjusted  for 
demographic  factors  (that  is,  age;  sex; 
institutional,  welfare,  and  employment 
status). 

The  AAPCC  had  been  legitimately 
criticized  for  its  wide  range  of  payment 
rates  among  geographic  regions — in 
some  cases  it  varied  by  over  20  percent 
between  adjacent  counties.  It  was  also 
criticized  for  its  poor  risk  adjustment 
capabilities  and  inappropriate  provision 
of  graduate  medical  (Iducation  funds  to 
some  Medicare  risk  plans.  Moreover,  the 
AAPCC  was  criticized  for  setting  erratic 
annual  payment  updates,  which  often 
made  it  difficult  for  contracting  health 
plans  to  engage  in  long-term  business 
plaiuing.  The  BOA  introduces  a  new 
payment  methodology  that  addresses 
these  and  other  concerns,  and  we 
discuss  them  in  detail  below. 

"Greater  of"  Payment  Rate:  Since 
January  1, 1998,  Medicare  capitation 
rates  paid  to  section  1876  risk 
contractors  for  each  calendar  year  have 
been  the  greater  of  a  blended  capitation 
rate,  a  minimum  amount  rate,  or  a 
minimum  percentage  increase.  This 
same  methodology  will  apply  to 
payments  under  M+C  contracts. 

•  The  blended  capitation  rate  is  a 
blend  of  the  area-specific  (local)  rate      _ 
and  the  national  rate,  with  the  latter 
adjusted  for  input  prices.  The  blended 
capitation  rate  is  then  adjusted  by  a 
budget  neutrality  factor. 

•  The  minimum  amount  rate  will 
equal  $367  per  month  per  enrollee  in   • 
1998  for  all  areas  in  the  50  States  and 
the  District  of  Columbia.  Outside  the  50 
States  and  the  District  of  Columbia,  the 
rate  is  not  to  exceed  150  percent  of  the 
1997  AAPCC  for  those  areas.  The 
minimum  amount  rate  will  be  adjusted 
each  year  using  the  update  factors 
described  below.  (On  an  individual 
basis,  our  monthly  payment  may  be 
more  or  less  than  the  minimum  amount 
due  to  the  demographic  or  other  risk 
factors  applicable  to  that  individual 
used  to  adjust  the  minimum  amount 
rate.) 

•  The  minimum  percentage  increase 
is  2  percent.  The  minimum  percentage 
increase  rate  for  1998  is  102  percent  of 
the  1997  AAPCC.  Thereafter,  it  is  102 
percent  of  the  prior  year's  rate. 

3.  Calculation  and  Adjustment  Factors 
(§422.254) 

Blend  of  Area-Specific  and'National 
Percentages:  The  1997  AAPCC 
capitation  rates  serve  as  the  base  for 
both  the  area-specific  rates  in  the  blend 
and  the  minimum  percentage  increase 
rates.  Section  1853(c)(2)  stipulates  that 
the  blended  area-specific/national  rate 
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(discussed  further  below)  will  be 
implemented  over  a  6  year  transition 
period  from  1998  through  2002 
according  to  the  following  schedule: 

•  90  percent  area-specific/ 10  percent 
national  in  1998 

•  82  percent  area-specific/ 18  percent 
national  in  1999 

•  74  percent  area-specific/26  percent 
national  in  2000 

•  66  percent  area-specific/34  percent 
national  in  2001 

•  58  percent  area-specific/42  percent 
national  in  2002 

•  50  percent  area-specific/50  percent 
national  in  2003  and  thereafter. 
Section  1853(c)(6)  also  provides  for  a 

"national  per  capita  M+C  growth 
percentage."  Each  year,  from  1998 
through  2002,  this  national  growth 
percentage  is  applied  to  the  national 
and  local  components  of  the  blended 
rate  and  to  the  floor  rate  (discussed 
below).  The  national  per  capita  growth 
percentage  is  HCFA's  projection  of  per 
capita  expenses,  reduced  by  the 
following  amounts  established  in 
section  1853(c)(6);  0.8  percentage  points 
in  1998  and  0.5  percentage  points  each 
year  from  1999  through  2002.  After 
2002,  the  reduction  amount  is  zero.  This 
provision  is  implemented  in 
§  422.254(d). 

As  indicated  above,  the  blended  rates 
are  adjusted  by  a  budget  neutrality 
factor.  Section  1853(c)(5)  provides  for  a 
"budget  neutrality"  adjustment  to  the 
blended  capitation  rate  under 
§  422.252(a),  designed  to  ensure  that  the 
aggregate  amount  paid  under  the  M+C 
payment  methodology  equals  the 
amount  that  would  have  been  paid  if 
payments  were  based  entirely  on  area- 
specific  rates  (as  they  were  under 
section  1876(a)).  The  statute  requires 
that  this  budget  neutrality  adjustment 
apply  only  to  the  blended  capitation 
rate  under  §  422.252(a),  rather  than  to 
the  final  capitation  rate  under  §422.252. 
Since  the  capitation  rate  is  based  upon 
the  highest  of  the  blended  capitation 
rate,  the  minimum  payment,  and  the 
prior  year's  payment  plus  2  percent,  the 
budget  neutrality  adjustment  cannot 
produce  any  further  savings  once  the 
blended  capitation  rate  is  reduced  to  the 
point  where  it  is  lower  than  the  other 
two  amounts  in  every  county.  This  is 
what  happened  for  1998  and  1999.  For 
these  years,  the  budget  neutrality 
adjustment  reduced  the  blended  rate  to 
the  point  where  no  county's  payment 
rate  is  based  upon  the  blended  rate, 
since  one  of  the  two  other  rates  is  higher 
in  every  county.  Yet,  even  with  this 
reduction,  the  goal  of  the  budget 
neutrality  provision  in  section 
1853(c)(5)  was  not  met  for  1998  and 


1999.  We  are  considering  seeking  a 
statutory  change  to  address  this 
problem. 

Area-Specific  Component  of  the 
Blended  Capitation  Rate:  Above  we 
discussed  the  relationship  between  area- 
specific  and  national  rates  and  how  they 
are  intended  to  develop  into  a  50/50 
balance  by  the  year  2003.  Here  we 
discuss  features  of  the  area-specific 
(local)  rate  and,  directly  below,  features 
of  the  national  rate. 

In  1998,  the  base  for  the  area-specific 
rate  is  the  1997  AAPCC,  adjusted  for  20 
percent  of  the  indirect  medical 
education/direct  graduate  medical 
education  (GME)  carve-out.  This  is  a 
significant  change  to  payment  policy 
under  section  1876  Medicare  "risk" 
contracts.  In  accordance  with  section 
1853(c)(3)(B),  under  §  422.254(e)(2),  we 
will  remove  all  graduate  medical 
education  payments  in  the  base  rate 
between  1998  and  2002  on  the  following 
schedule:  20  percent  in  1998;  40  percent 
in  1999;  60  percent  in  2000;  80  percent 
in  2001;  and  100  percent  in  2002  and 
thereafter.  These  GME  funds  will  be 
removed  from  the  area-specific  portion 
of  the  blended  rate.  Since  the  national 
portion  of  the  blend  is  computed  based 
on  the  adjusted  local  rates,  it  also 
reflects  removal  of  these  GME  funds. 
Teaching  hospitals  will  be  paid  directly 
for  the  GME  costs  associated  with 
Medicare  managed  care  enrollees  under 
§412.322. 

Additionally,  pursuant  to  section 
1853(c)(3)(C)(ii),  in  §  422.254(e)(3).  to 
the  extent  we  estimate  that  the  1997  per 
capita  base  rate  reflects  payments  to 
State  hospitals  under  section  1814(b)(3), 
we  will  make  appropriate  adjustments 
to  the  M+C  payment  rate.  Payments  are 
made  to  hospitals  located  in  Maryland 
under  this  provision. 

Finally,  pursuant  to  section 
1853(c)(3)(D),  in  §422. 254(e)(4),  we 
provide  that  HCFA  may  substitute  a  rate 
for  the  1997  capitation  rate  a  rate  that 
is  more  representative  of  the  costs  of  the 
enrollees  in  the  area  if  the  1997  rate 
varied  by  more  than  20  percent  from  the 
1996  rate. 

National  Component  of  the  Blended 
Capitation  Rate:  The  national 
component  of  the  blended  capitation 
rate  has  two  major  features:  (1)  the 
national  standardized  annual  capitation 
rate;  and  (2)  the  national  input-price- 
adjusted  capitation  rate. 

The  national  standardized  annual 
capitation  rate  is  a  weighted  average  of 
all  area-specific  rates  adjusted  for  risk 
factor  weights  used  to  calculate 
payments  as  though  all  eligible 
individuals  were  members  of  an  M+C 
plan.  The  calculation  for  the  national 


standardized  annual  capitation  rate  is 
described  at  §422. 254(f). 

The  input-price-adjusted  annual 
national  capitation  rate  is  adjusted  for 
geographic  variation  in  the  prices  of 
goods  and  services  used  to  produce 
medical  services  and  is  the  sum  of  the 
products  of  three  amounts: 

•  The  national  standardized  aimual 
capitation  rate  for  the  year,  which 
consists  of  the  weighted  average  of  all 
area-specific  capitation  rates. 

•  Tne  proportion  of  the  rate  that  is 
attributable  to  each  type  of  service. 

•  An  index  that  reflects  (for  that  year 
And  that  type  of  service)  the  relative 
input  price  of  services  in  the  area,  as 
compared  to  the  national  average  input 
price  for  these  services. 

The  input-price-adjusted  annual 
national  capitation  rate  is  described  in 
§  422.254(g). 

4.  Adjustments  to  Capitation  Rates  and 
Aggregate  Payments  (§  422.256) 

Beginning  with  1999  payment  rates, 
we  will  adjust  all  area-specific  and 
national  capitation  rates  (and  beginning 
with  the  2000  payment  rates,  the 
minimum  amount  rate)  for  the  previous 
year  to  reflect  any  differences  between 
the  projected  national  per  capita  growth 
percentages  and  the  current  estimates  of 
those  percentages. 

We  will  also  adjust  for  national 
coverage  determinations  (NCD)  that 
were  significant  cost  as  defined  in 
§422.109  and  defined  above.  An  NCD  is 
a  national  policy  statement  regarding 
the  coverage  status  of  a  specified  service 
that  we  make  under  administrative 
authority  and  publish  in  the  Federal 
Register  as  a  notice  of  HCFA  Ruling. 
(The  term  does  not  include  coverage 
changes  mandated  by  statute.) 

If  we  determine  that  the  cost  of 
furnishing  a  service  subject  to  an  NCD 
is  "significant,"  we  will  adjust 
capitation  rates  for  the  next  calendar 
year  to  take  into  account  the  cost  of  that 
service.  Until  the  new  capitation  rates 
are  in  effect,  the  M+C  organization 
would  be  paid  through  original 
Medicare  for  the  provision  of  such 
services. 

Risk  Adjustment:  Section  1853(a)(3) 
requires  us  to  develop  and  submit  to  the 
Congress,  by  March  1,  1999,  a  report  on 
a  proposed  method  of  risk  adjustment  of 
M+C  payment  rates.  We  are  also 
required  to  implement  a  risk-adjustment 
methodology  for  payment  periods 
beginning  on  or  after  January  1,  2000. 
We  provide  for  such  risk  adjustment  in 
§  422.256(d).  Under  the  previous 
payment  methodology,  the  AAPCC,  we 
used  a  demographic  risk  adjuster  that 
has  been  criticized  as  an  inadequate 
predictor  of  health  care  costs. 
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Nonetheless,  until  the  new  risk 
adjustment  methodology  is 
implemented  in  2000.  we  will  be  using 
the  same  demographic  adjusters  used 
under  the  AAPCC  method  to  make 
demographic  adjustments  under 
§  422.256(c)  to  the  capitation  rate 
determined  under  §  422.252.  Section 
1853(a)(3)(C)  specifically  directs  HCFA 
to  implement  health-status  based  risk 
adjusters,  as  well  as  "other  demographic 
factors."  Section  1853(a)(3)(D)  requires 
that,  with  the  exception  of  enrollees  in 
M+C  RFB  plans,  the  same  risk 
adjustment  methodology  be  used  for  all 
enrollees  In  M-t-C  plans,  regardless  of 
plan  type.  The  implementation  of 
health-status  based  risk  adjusters  has 
major  implications  for  M+C 
organizations'  data  requirements,  as 
discxissed  directly  below. 

5.  Encoimter  Data  (§  422.257) 

Section  1853(a)(3)(B)  addresses  the 
collection  of  encounter  data  from  M+C 
organizations  needed  to  implement  the 
risk  adjustment  methodology.  The  Act 
requires  that  the  collection  of  inpatient 
hospital  data  for  discharges  beginning 
on  or  after  July  1.  1997  and  allows  the 
collection  of  other  data  no  earlier  than 
July  1, 1998.  The  statutory  language  is 
tied  to  the  creation  of  risk-adjusted 
payment  rates,  as  defined  at  §  422.256(c) 
and  (d)  of  this  rule.  Requirements 
concerning  collection  of  encounter  data 
apply  to  M+C  organizations  with  respect 
to  all  their  M+C  plans,  including  and 
private  fee- for- service  plans. 

There  are  two  different  ways 
encounter  data  are  used  for  risk- 
adjustment  purposes.  To  calculate 
pajrment  rates,  encounter  data  are 
necessary  to  tie  payment  to  expected 
patient  resource  use  using  diagnosis 
codes.  The  initial  risk-adjusted  payment 
will  be  based  on  inpatient  hospital 
encounter  data.  However,  use  of  an 
inpatient-based  system  in  the  long  run 
has  two  major  weaknesses:  (1)  It 
provides  M+C  organizations  with  an 
incentive  to  hospitahze  their  enrollees 
in  order  to  receive  additional  payment; 
and  (2)  a  risk-adjustor  system  based 
only  on  inpatient  hospital  diagnosis 
codes  will  not  allow  more  accurate 
payment  for  the  chronically-ill-but-not- 
hospitalized.  For  both  of  these  reasons, 
we  have  developed  a  more 
comprehensive  risk-adjustment 
methodology  that  uses  diagnosis  data 
from  physician  services  and  hospital 
outpatient  department  encounters.  In 
addition,  physician  services  data 
include  data  from  Limited  license 
practitioners,  such  as  clinical 
psychologists  and  nurse  midwives  who 
provide  services  independently,  but  do 
not  include  nonprofessional  services 


ordered  by  physicians  as  a  result  of  the 
initial  physician  services  furnished, 
such  as  laboratory  services  and  durable 
medical  equipment. 

Encoimter  data  are  also  necessary  to 
"recalibrate"  any  risk-adjusted  payment 
model.  Recalibration  is  necessary  to 
adjust  the  payment  models  for  improved 
coding.  For  example,  upcoding  may 
occur  if  plans  improve  coding  of 
beneficiary  diagnoses  and,  as  a  restilt, 
the  average  use  of  resources  for 
enrollees  in  a  particular  category  may  be 
less  than  when  the  relative  payment 
rates  were  determined.  When  this 
happens,  the  average  actiial 
expenditures  per  enroUee  for  these 
diagnoses  are  less  than  the  average 
expenditures  used  to  assign  the  original 
payment  weights.  The  result  is 
overpayment  for  some  diagnoses  in  the 
risk  adjustment  model.  To  account  for 
possible  coding  changes,  all  risk 
adjustor  payment  model  diagnosis 
weights  would  be  recalculated,  or 
"recalibrated"  based  on  encounter  data 
gathered  after  implementation  of  risk 
adjustment.  A  preferred  method  for  full 
recalibration  requires  that  all  services 
provided  to  each  M+C  plan  enrollee  be 
priced  and  the  total  cost  of  care 
determined  for  each  enrollee.  This 
approach  would  require  that 
organizations  submit  encoimter  data  for 
all  services  provided  to  each  enrollee. 
An  alternative  approach  would  require 
the  organizations  to  submit  to  HCFA  the 
cost  of  providing  medical  care  for  each 
Medicare  enrollee,  but  organizations 
might  oppose  such  a  requirement  as  too 
intrusive. 

While  the  purpose  of  collecting  the 
encounter  data  will  be  to  calculate  risk- 
adjusted  payments,  there  are  a  wide 
variety  of  other  uses  of  whatever  data 
we  collect.  Quality  improvement  targets 
can  be  identified  using  encounter  data. 
Our  ability  to  monitor  the  care  received 
by  M+C  enrollees  through  targeted 
special  studies  (such  as  an  examination 
of  post-acute  care  utilization  patterns) 
will  be  greatly  enhanced  by  the 
availabiUty  of  encounter  data. 
Encounter  data  will  also  be  useful  for 
program  integrity  functions,  both  by 
providing  additional  utilization  norms 
for  original  Medicare  billing  and  by 
providing  additional  information 
regarding  M+C  organizations'  behavior. 

Timing  of  Encounter  Data  Collection: 
The  first  issue  to  address  with  regard  to 
data  collection  is  the  ability  of  the 
organizations  to  generate  the  necessary 
data  and  to  ensure  accurate 
transmission.  While  some  organizations 
will  be  able  to  transmit  encounter  data 
quickly  and  with  little  difficulty,  others 
will  be  further  behind  in  their  internal 
information  systems  development.  To 


the  extent  that  organizations  have 
capitated  Eurangements  with  their 
providers,  they  may  not  currently 
require  encounter-type  data  from  those 
providers.  The  ability  to  generate 
encounter  data  may  well  vary  by  type  of 
service  provided  as  well  as  by  type  of 
organization  submitting  the  data.  All 
organizations  will  have  to  conform  to 
the  HIPAA  information  system 
standards  regarding  encounter  data 
formats  by  24  months  (36  months  for 
small  organizations)  after  the  effective 
date  of  the  final  rule  (currently 
estimated  to  be  published  in  the  fall  of 
1998),  so  the  main  issues  with  regard  to 
the  organizations  should  be  transition 
issues  rather  than  long  nm 
implementation  issues. 

HCFA  has  issued  instructions 
delineating  a  specific  timetable  for  M-fC 
organizations  to  submit  inpatient 
hospital  data.  M+C  organizations  will  be 
required  to  select  a  fiscal  intermediary 
designated  by  HCFA  to  trEuismit  data. 

Given  any  start  date,  comprehensive 
risk-adjusted  payments  will  be  made 
about  3  years  after  the  year  of  the  initial 
collection  of  outpatient  hospital  and 
physician  encounter  data.  Similarly, 
recahbration  of  the  risk-adjusted 
payments  to  reflect  managed  care 
practice  patterns  could  occur  about  3 
years  after  the  complete  data  are 
collected.  In  order  to  minimize  the 
period  for  which  payments  are 
determined  based  an  inpatient  hospital 
data  only,  we  will  provide  advance 
notice  to  M+C  organizations  to  collect 
and  submit  physician,  outpatient 
hospital,  SNF,  and  HHA  data  beginning 
no  earher  than  October  1,  1999;  and  adl 
other  data  HCFA  deems  necessary 
beginning  no  earlier  than  October  1, 
2000. 

Because  M+C  organization  payments 
will  depend  on  the  data  transmitted  and 
because  M+C  organizations  are  the 
entities  with  which  HCFA  contracts,  we 
will  hold  the  M+C  organization 
responsible  for  transmission  of  the  data. 
If  the  M+C  organization  is  held 
responsible,  it  follows  that  they  should 
transmit  the  data  directly,  rather  than 
monitoring  the  transmission  by  their 
providers.  We  will  allow  organizations 
to  hire  third  party  data  transmitters,  but 
the  M+C  organization  will  be 
responsible  for  the  accuracy  and 
completeness  of  the  data  transmitted. 

Data  Format:  The  format  of  the  data 
we  will  require  will  be  identical  to  the 
data  we  require  of  original  Medicare 
providers  of  similar  services,  because 
pricing  of  the  data  using  original 
Medicare's  methods  is  necessary  for 
recalibration.  The  data  will  be  processed 
using  designated  HCFA  contractors. 
Providers  are  famifiar  with  the  HCFA 
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1500  (or  its  electronic  equivalent)  and 
the  electronic  UB-92  (or  other 
electronic  equivalent)  through  their 
original  Medicare  billings.  In  addition, 
organizations  will  have  mechanisms  in 
place  to  receive  UB-92  data  from 
hospitals  and  send  it  to  fiscal 
intermediaries  by  July  1, 1998,  because 
of  the  requirements  for  submission  of 
inpatient  encounter  data.  It  would 
clearly  be  beneficial  to  all  parties  to  use 
the  UB-92  and  this  transmission  format 
for  any  other  required  data  that  is 
currently  submitted  on  the  UB-92  in 
original  Medicare.  There  are  no  ciurent 
organization-to-carrier  links  for  data 
HCFA  ciurently  processes  on  the 
electronic  version  of  the  HCFA  1500. 
From  the  provider,  contractor,  and 
HCTA  point  of  view,  it  is  clear  that  use 
of  the  electronic  version  of  the  HCFA 
1500  would  minimize  any  data 
collection  bimien. 

Data  Accuracy:  Audit  of  the  data  will 
be  necessary  to  ensure  accuracy;  any 
audit  efforts  will  include  medical  record 
review  for  a  portion  of  the  submitted 
data.  Statistical  analysis  (for  example, 
examination  of  hospitalization  rates  for 
various  organizations  and  inquiry  into 
outUers)  will  be  combined  with 
traditional  audit  methods  in  order  to 
maximize  our  examination  of  the  data 
while  managing  the  amount  of 
contractor  resources  used  for  audit 

6.  Announcement  of  Annual  Capitation 
Rates  and  Methodology  Changes 
(§422.258) 

Previously,  under  section  1876.  we 
were  required  to  announce  Medicare 
risk  contractor  payment  rates  by  the  first 
week  in  September,  no  later  than  45 
days  after  publishing  for  comment  our 
mid-July  announcement  of  payment 
methodology  changes.  This  schedule 
was  designed  to  allow  HMOs  and  CMPs 
time  to  consider  the  coming  year's 
payment  rates,  decide  about  their 
continued  participation  in  the  Medicare 
program,  calculate  their  Adjusted 
Community  Rate  (ACR)  proposal,  and, 
finally,  afford  us  the  time  to  approve  or 
disapprove  the  ACR  proposal  prior  to 
the  January  1  contract  effective  date. 

Under  section  1853(b)(1).  starting  in 
1998,  we  must  announce  rates  by  March 
1  of  the  year  prior  to  the  year  the  rates 
apply.  We  must  include  in  this 
announcement  a  description  of  the  risk 
and  other  factors  and  explain  the 
methodology  in  sufficient  detail  to 
enable  M+C  organizations  to  compute 
monthly  adjusted  capitation  rates  for 
individuals  in  each  of  their  payment 
areas. 

The  March  1  announcement  will 
ensure  that  subsequent  events  can  occur 
to  meet  the  November  annual 


coordinated  election  period  stipulated 
in  section  1851(e)(3).  As  under  prior 
law,  45  days  prior  to  annoimcing 
payment  rates  on  March  1 ,  section 
1853(b)(2)  requires  us  to  provide  notice 
of  changes  in  the  methodology  and 
assumptions  used  in  the  previous  year. 

7.  Special  Rules  for  Beneficiaries 
Enrolled  in  M+C  MSA  Plans  (§422.262) 

The  BBA  establishes  special  rules  for 
beneficiaries  eim)lled  in  M+C  MSA 
plans,  and  we  discuss  them  in  detail 
under  section  III.  below. 

8.  Special  Rules  for  Coverage  That 
Begins  or  Ends  During  an  Inpatient 
Hospital  Stay  (§  422.264) 

The  BBA  contains  special  payment 
rules  for  situations  where  an  M+C 
enroUee's  coverage  begins  or  ends  while 
the  Medicare  beneficiary  is  a  hospital 
inpatient.  Section  1853(g)  provides  that, 
where  a  beneficiary  is  receiving 
inpatient  hospital  services  from  a 
hospital  covered  under  original 
Medicare's  prospective  payment  system. 
(PPS)  or  another  M+C  organization  on 
the  effective  date  his  or  her  M+C 
election  of  a  new  M+C  plan,  payment 
for  inpatient  services  (up  imtil  the  date 
of  discharge)  would  continue  to  be  the 
responsibility  of  the  original  Medicare 
program  or  previous  M+C  organization. 
The  M+C  organization  offerii^  the 
newly  elected  M+C  plan  would  not  be 
responsible  for  inpatient  hospital 
service  payment  until  the  date  of 
discharge,  and  original  Medicare  or  the 
previous  M+C  organization  would  pay 
the  full  amount  for  that  beneficiary  for 
that  inpatient  episode,  even  if  it  extends 
beyond  the  effective  date  of  a 
beneficiary's  M+C  election. 

In  the  case  of  a  beneficiary's  M+C 
plan  election  ending  while  he  or  she  is 
a  hospital  inpatient,  the  M+C 
organization  remains  responsible  for 
payment  for  inpatient  hospital  services 
furnished  by  a  hospital  after  expiration 
of  enrollment  up  until  the  date  of 
discharge.  Payment  for  these  services 
would  not  be  made  under  Medicare's 
PPS  system,  and  the  responsible  M+C 
organization  would  not  receive  any 
payment  fi'om  us  for  the  hospitaUzed 
individual  during  the  period  the 
individual  was  not  enrolled. 

9.  Special  Rules  for  Hospice  Care 
(§422.266) 

Section  1853(h)  of  the  BBA  contains 
special  provisions  for  Medicare 
beneficiaries  who  elect  hospice  care 
concurrent  with  their  enrollment  in  an 
M+C  organization.  Specifically,  an  M+C 
organization  must  inform  each  Medicare 
enrollee  eligible  to  elect  hospice  care 
under  section  1812(d)(1)  about  Medicare 


hospice  programs  within  the  M+C 
plan's  service  area.  If  it  is  common 
practice  to  refer  patients  to  hospice 
areas  outside  the  service  area,  the 
organization  must  inform  the  M+C 
enrollee  of  that  as  well.  This 
information  must  be  provided  to 
beneficiaries  in  a  manner  that 
objectively  presents  all  available 
hospice  providers,  including  a 
statement  of  any  ownership  interest 
held  by  the  M+C  organization  or  a 
related  entity.  If  the  M+C  organization 
has  an  ownership  or  other  financial 
interest  in  one  or  more  of  the  available 
hospice  providers,  M+C  plan  enrcdlees 
cannot  be  required  to  use  that  hospice 
provider. 

BBA  payment  provisions  for  hospice 
care  state  that  our  monthly  payment  to 
the  M+C  organization  will  be  reduced  to 
an  amount  equal  to  the  adjusted  excess 
amount  in  the  M+C  plan's  approved 
ACR.  Beyond  the  adjusted  excess 
amount,  we  pay  through  original 
Medicare  for  hospice  care  furnished  to 
the  M+C  plan  eiux>llee.  We  also  pay 
through  original  Medicare  (to  the  M+C 
organization),  for  other  Medicare- 
covered  services  furnished  to  the 
hospice  patient. 

Unless  the  individual  disenrolls  from 
the  M+C  plan,  an  M+C  enrollee  electing 
hospice  continues  his  or  her  enrollment 
in  the  plan  and  is  entitled  to  receive 
through  the  plan  any  benefits,  other 
than  those  that  are  the  responsibility  of 
the  Medicare  hospice. 

10.  Source  of  Payment  (§  422.268) 

As  under  the  section  1876  risk 
program,  we  will  determine  which 
proportion  of  payments  to  M+C 
organizations  comes  from  the  Hospital 
Insurance  Trust  Fund  (Part  A)  and 
which  proportion  of  payments  comes 
from  the  Supplementary  Medical 
Insurance  Trtist  Fund  (Part  B).  We 
determine  these  proportions  based  on 
the  actuarial  value  of  total  benefits 
under  both  parts. 

G.  Premiums  and  Cost-Sharing 

Subpart  G  of  part  422  details 
provisions  foimd  in  section  1854  for  the 
M+C  program.  In  this  subpart  we 
discuss  how  limits  on  M+C  plan 
enrollee  premiums  and  other  cost 
sharing  are  established  through  the  ACR 
approval  process.  The  ACR  process  is 
applicable  to  all  M+C  plans  except  M+C 
MSA  plans.  M+C  MSA  plans  are  not 
required  to  submit  an  ACR,  but  other 
information  must  be  submitted  for 
HCFA's  review  (see  discussion  below). 
We  discuss  limitations  that  the  process 
imposes  on  other  cost-sharing  that  M+C 
organizations  may  impose  on  Medicare 
enrollees  for  the  M+C  plan  they  elect. 
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Note  that  there  are  a  number  of  terms 
pertinent  to  the  following  discussion, 
and  they  are  defined  in  §422.302  of  this 
rule.  ACR  and  APR  are  terms  that  were 
used  under  section  1876  risk  program. 
Section  1854(b)  discusses  the  definition 
of  the  terms  relating  to  beneficiary 
premiums.  The  term  additional 
revenues  is  discussed  in  detail  in 
section  5  below. 

As  under  the  section  1876  risk 
program,  the  ACR  process  under  the 
BBA  serves  three  important  purposes. 
First,  HCFA  examines  an  M+C 
organization's  ACR  proposal  for  each 
M+C  plan  to  determine  whether 
Medicare  payments  in  excess  of  the 
amount  the  organization  would  charge 
commercially  for  Medicare-covered 
benefits  are  passed  on  to  beneficiaries  in 
the  form  of  added  additional  beneQts. 
Second,  we  review  ACR  proposals  to 
determine  whether  the  structxue  of 
premiums,  deductibles,  copayment,  and 
coinsurance  charged  to  beneficiaries  are 
within  the  limits  estabhshed  by  law  as 
required  under  section  1854(f)(lKA). 
Third,  benefit  package  information  is 
reviewed  to  determine  whether  the 
benefit  package  is  in  compliance  with 
the  principles  contained  in  subpart  C. 

We  have  taken  into  account  that  the 
M-»-C  program  is  a  significant  departure 
from  the  section  1876  risk  contracting 
program  it  replaces.  Therefore,  we  are 
allowing  a  special  period  during  which 
organizations  will  be  able  to  add 
benefits  (at  no  additional  cost  to  the 
M+C  plan  enrollee)  or  lower  premiums 
or  cost-sharing  mid-year.  We  also  are 
providing  for  the  submission  of  ACRs 
on  a  date  other  than  May  1  if  a  contract 
will  begin  on  a  date  other  than  January 
1.  The  transition  rules  for  this  period  are 
found  in  §  422.300(b).  This  special 
period  will  end  on  December  31,  2001. 

1.  Rules  Governing  Premiums 
(§422.304) 

This  section  of  the  regulation 
implements  provisions  of  the  BBA 
relating  to  premiums  paid  by  (or  behalf 
of)  beneficiaries.  Each  Medicare  enrollee 
must  be  afforded  the  opportunity  to  pay 
the  M-fC  plan  premium  on  a  monthly 
basis  and,  as  under  the  section  1876  risk 
program,  pursuant  to  Section  1128B(b) 
of  the  Act,  the  M-^C  organization  may 
not  provide  for  cash  or  other  financial 
rebate  as  an  inducement  for  enrollment 
(or  for  any  other  reason). 

As  discussed  in  above,  section 
1852(a)(1)  requires  an  M-t-C  organization 
to  include  in  its  M-t-C  plan  all  services 
covered  under  original  Medicare  (except 
hospice  care)  that  are  available  to 
Medicare  beneficiaries  in  the  area  in 
which  services  are  covered  under  the 
M-t-C  plan.  In  addition,  additional 


benefits  must  be  provided  to  all 
enrollees  electing  the  M+C  plan  (see 
section  1854(f)(1)).  Section  1852(a)(3) 
allows  an  M+C  organization  to  add 
supplemental  boiefits  to  the  M+C  plan 
either  at  the  M+C  organization's 
discretion  (with  our  approval)  or  at  the 
enroUee's  election.  For  these  benefits 
oH'ered  through  a  coordinated  care  plan, 
section  1854(e)  does  not  allow  the  M+C 
organization  in  total,  for  the  year,  to 
impose  a  total  average  cost  to  the 
beneficiary,  with  an  actuarial  value 
greater  than  the  actuarial  value  of 
original  Medicare's  deductibles  and 
coinsurance  for  items  and  services 
covered  by  original  Medicare  plus  the 
actuarial  value  approved  through  the 
ACR  process  for  supplemental  services. 
For  M-K:  PFFS  and  M+C  MSA  plans,  see 
discussion  below. 

Section  1854(c)  provides  that  M-fC 
basic  and  supplemental  beneficiary 
premiums  and  M-kC  MSA  premiums 
may  not  vary  among  individuals 
enrolled  in  the  plan.  This  means  that  all 
enrollees  in  a  given  M+C  plan  must  be 
charged  the  same  premium  amount  for 
basic  benefits  and  for  any  supplemental 
benefits  the  M+C  organization  may 
choose  to  o^er.  In  the  case  of 
coordinated  care  plans,  this  uniform 
premium  counts  toward  an  overall  limit 
on  the  actuarial  value  of  beneficiary 
liability  in  section  1854(e)  (discussed 
further  below).  Thus,  in  the  case  of 
coordinated  care  plans,  the  actuarial 
value  of  any  cost-sharing  imposed  under 
the  plan  would  also  be  uniform,  since 
a  uniform  premium  would  be  subtracted 
from  a  uniform  overall  limit  to 
determine  the  amount  that  can  be 
charged  in  cost-sharing. 

We  believe  that  section  1854(c) 
reflects  congressional  intent  that  all 
beneficiaries  enrolled  under  a  particular 
M+C  plan  pay  the  same  amount.  While 
cost-sharing  amounts  are  not  expressly 
mentioned,  in  the  case  of  coordinated 
care  plans,  there  is  a  uniform  limit  on 
the  actuarial  value  of  cost-sharing. 
Accordingly,  pursuant  to  our  authority 
in  section  1856(b)(1)  to  estabUsh  M+C 
standards,  we  are  providing  in 
§  422.304(b)  that  M+C  organizations 
may  not  vary  the  level  of  copayments, 
coinsurance,  or  deductibles  charged  for 
basic  benefits  or  supplemental  benefits 
among  individuals  enrolled  in  an  M+C 
plan. 

2.  Submission  of  Proposed  Premiums 
and  Related  Information  (§  422.306) 

Section  1854(a)  requires  each  M-+C 
organization  to  submit  no  later  than 
May  1  information  about  the  M+C  plan 
the  organization  wants  to  offer  in  the 
subsequent  year.  As  under  the  Medicare 
section  1876  risk  program,  except  in  the 


case  of  M+C  MSA  plans,  such 
information  includes  a  complete 
description  of  the  services  included  in 
the  M+C  plan.  ACR  and  service  area 
information,  premium  amounts,  and 
descriptions  of  eiuollee  cost  sharing. 
For  M+C  MSA  plans,  organizations  have 
to  submit  the  MSA  premium  that  is 
used  to  determine  tne  MSA  deposit  No 
ACR*  are  required  for  M+C  MSA  plans. 
Piirsuant  to  our  authority  in  section 
1856(b)(1),  we  have  added  a  new 
requirement  that  M+C  organizations 
also  submit  information  on  amounts 
collected  in  the  previous  contract  period 
for  basic  benefits.  We  have  done  this  to 
assure  Medicare  enrollees  are  not  being 
charged  cost-sharing  that  exceeds  the 
Umits  in  section  1854(e)(see  §422.308). 

Section  422.306(a)  reflects  the 
requirement  in  section  1854(a)(1)  that 
the  information  in  paragraphs  (b),  (c), 
and  (d)  of  §  422.306  be  submitted  by 
May  1  of  the  year  prior  to  the  year  for 
which  the  information  is  submitted. 
This  information  is  needed  timely  in 
order  for  HCFA  to  comply  with  the 
requirement  in  subpart  B  that 
comparative  information  on  M+C  plans 
be  provided  to  Medicare  enrollees.  As 
noted  above,  during  the  transition 
period  prior  to  2002  provided  for  in 
§  422.300(b),  M+C  organizations  may  be 
permitted,  at  HCFA's  discretion,  to 
submit  applications  and  ACR 
information  on  a  flow  basis  and  as 
discussed  in  section  K  below,  under 
§  422.S04(d)  contracts  could  begin  on  a 
date  other  than  January  1 .  In  such  a 
case,  benefit  package  and  pricing 
structures  must  be  approved  before  the 
contract  can  take  e^ect.  Beginning  with 
the  2002  calendar  year,  however, 
anyone  wishing  to  o%r  an  M+C  plan  in 
that  year  must  submit  an  ACR  by  May 
1  of  the  previous  year  (May  1.  2001  in 
the  case  of  2002). 

If  the  information  submitted  is  not 
complete,  accurate,  or  timely,  HCFA  has 
the  authority  to  impose  sanctions  under 
subpart  O  or  may  choose  not  to  renew 
the  contract. 

We  will  review  and  approve  all 
information  submitted  except  for  any 
amounts  submitted  by  M+C  MSA  plans 
and  premiums  submitted  by  M+C 
private  fee-for-service  plans.  Premiums 
and  cost  sharing  will  be  reviewed  in 
accordance  with  the  rules  established  in 
§  422.310.  Benefits  offered  under  the 
M+C  plan  will  reviewed  in  accordance 
with  die  rules  established  in  Subpart  C. 

3.  Limits  on  Premiums  and  Cost-Sharing 
Amounts  (§422.308) 

The  rules  in  this  section  set  the  limits 
on  the  amount  an  M+C  organization 
may  charge  a  Medicare  enrollee  of  an 
M+C  plan.  Section  1854(b)  specifies  that 
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the  premium  that  a  beneficiary  is 
charged  under  an  M+C  plan  other  than 
an  M+C  MSA  plan  is  the  M+C  monthly 
basic  premium,  plus  any  M+C 
supplemental  premium,  hi  the  case  of 
an  M+C  MSA  plan,  the  beneficiary  is 
charged  only  any  M+C  supplemental 
premium  that  may  apply.  The  limits  of 
Medicare  enrollee  UabiUty  are: 

•  For  M+C  basic  benefits  (Medicare 
covered  services  and  additional 
benefits)  offered  by  coordinated  care 
plans:  12  times  the  basic  monthly 
premium,  plus  the  actuarial  value  of 
plan  cost-sharing  (copayments. 
coinsurance,  and  deductibles)  for  the 
year,  cannot  exceed  the  actuarial  value 
of  original  Medicare's  deductibles  and 
coinsurance  for  the  year  or,  if  less,  the 
amount  authorized  to  be  charged  in  the 
ACR  (see  §422.310). 

•  For  M+C  basic  benefits  (Medicare 
covered  services  and  additional 
benefits)  offered  by  M+C  private  fee-for- 
service  plans:  the  actuarial  value  of  plan 
cost  sharing  (copayments,  coinsurance, 
and  deductibles)  for  the  year,  caiuiot 
exceed  the  actuarial  value  of  original 
Medicare's  deductibles  and  coinsiu-ance 
for  the  year  or,  if  less,  the  amount 
authorized  to  be  charged  in  the  ACR 
(see  §422.310). 

•  For  supplemental  benefits  offered 
by  a  coordinated  care  plan:  12  times  the 
M+C  monthly  supplemental  premium 
plus  the  actuarial  value  of  plan  cost 
sharing  (copayments,  coinsurance,  and 
deductibles)  cannot  exceed  the  ACR  for 
such  benefit  or,  if  less,  the  amount 
authorized  to  be  charged  Ln  the  ACR 
(see  §422.310). 

It  is  possible  for  an  M+C  organization 
to  have  M+C  plan  enrollees  that  are 
entitled  to  Medicare  Part  B  benefits 
only.  Section  1876(k)(2)  specifies  that 
existing  Part  B  enrollees  under  section 
1876  risk  contracts  on  I>ecember  31, 
1998  may  remain  as  enrollees  of  the 
organization  in  accordance  with 
regulations  under  section  1856(b)(1)  if 
the  organization  enters  into  an  M+C 
contract  on  January  1, 1999.  Pursuant  to 
sections  1876(k)(2)  and  1856(b)(1),  this 
final  rule  provides  for  such  continued 
Part  B-only  enrollment,  and  §  422.308 
provides  that  the  limit  on  eiut)llee 
charges  is  the  same  as  the  limit  that 
applies  to  other  enrollees,  except  that 
the  limit  is  based  only  on  the  actuarial 
value  of  cost  sharing  paid  under  Part  B 
of  original  Medicare. 

Also  pursuant  to  our  authority  in 
sections  1876(k)(2)  and  1856(b)(1),  in 
§  422.308(a)(3),  we  impose  a  limit  on  the 
Uabihty  of  Part  B-only  enrollees  for  an 
M+C  organization's  coverage  of  services 
that  would  be  covered  by  Medicare  Part 
A  if  the  eiu-ollee  had  Part  A  coverage. 
Specifically,  we  provide  that  the 


premium  and  cost  sharing  charged  for 
such  coverage  may  not  exceed  the  lesser 
of  what  Medicare  would  pay  an  M+C 
plan  in  capitation  for  the  services,  plus 
the  actuarial  value  of  Medicare  Part  A 
deductibles  and  coinsurance,  or  the 
ACR  for  such  services. 

The  above-described  limits  on 
enrollee  liabiUty  apply  to  enrollee  costs 
incurred  for  services  furnished  by 
noncontracting  providers  as  well  as 
providers  that  contract  with  the  M+C 
organization  offering  the  M+C  plan  in 
which  the  beneficiary  is  enrolled.  In  the 
case  of  contracting  providers,  limits  on 
enrollee  liability  would  generally  be 
delineated  in  the  contract  between  the 
provider  and  the  M+C  organization. 
Also,  in  the  case  of  most  coordinated 
care  plans  (for  example,  HMOs),  it  could 
be  assumed  that  most  nonemergency 
services  will  be  obtained  through 
contract  providers. 

Thus,  to  the  extent  an  M+C 
coordinated  care  plan  provides  for 
different  cost  sharing  in  the  case  of 
noncontracting  providers,  it  is  not 
difficult  to  estimate  the  percentage  of 
services  that  will  be  obtained  at  that 
level  of  cost  sharing,  when  making  the 
overall  projection  of  the  actuarial  value 
of  the  cost  sharing  structure.  In  the  case 
of  M+C  private  fee-for-service  plans,  it 
is  less  clear  to  what  extent 
noncontracting  providers  will  be  used, 
and  the  information  on  actual  cost 
sharing  bom  the  prior  year  willlj^, 
particularly  valuable  in  assessing  the 
acciu^cy  of  actuarial  projections  by  the 
M+C  organization.  We  note  that  in  all 
cases,  beneficiary  Uability  is  limited  to 
the  cost  sharing  provided  for  under  the 
plan  in  the  case  of  noncontract  provider 
services.  While  sections  1852(k)  and 
1866(a)(l)(0)  require  noncontracting 
providers  to  accept  as  payment  in  full 
the  amounts  that  they  would  be 
required  to  accept  under  original 
Medicare,  balimce  billing  to  the 
beneficiary  may  be  permitted  under 
original  Medicare  but  it  is  not  permitted 
under  the  M+C  plan  in  question.  The 
M+C  organization  must  hold 
beneficiaries  harmless  against  any  such 
balance  billing.  See  section  IV.  below 
for  a  discussion  of  this  issue  in 
connection  with  M+C  private  fee-for- 
service  plans  and  section  III  in 
connection  with  M+C  MSA  plans. 

4.  Incorrect  Collections  of  Premiums 
and  Other  Cost  Sharing  (§  422.309) 

This  section  contains  procedures  to  be 
used  in  situations  where  an  M+C 
organization  collects  more  than  the 
amount  that  is  allowed  to  be  charged  to 
the  Medicare  enrollee.  These  procedures 
were  developed  using  the  rules 
previously  applied  under  section  1876 


and  promulgated  under  our  authority  in 
section  1856(b)(1)  to  estabUsh  standards 
under  Part  C. 

Section  1857(d)  requires  that  at  least 
Vs  of  the  M+C  organizations  be  audited 
for,  among  other  things,  data  used  in  the 
submitted  ACR  and  all  charges  to  the 
M+C  plan  enrollee  for  benefits  covered 
under  the  M+C  plan.  These  audits  may 
reveal  that  the  M+C  organization  has 
been  overcharging  the  M+C  plan 
enrollees.  Section  422. 309  requires  the 
M+C  organization  to  refund  these  over 
collections  through  an  adjustment  to 
current  and  future  premiums  allowed  to 
be  charged  across  all  M+C  plan 
enrollees. 

We  note  that  in  addition  to  the  above 
requirements  for  refunding  amounts 
incorrectly  collected,  an  M+C 
organization  that  collects  amounts  in 
excess  of  those  permitted  is  subject  to 
intermediate  sanctions  and  civil  money 
penalties  under  subpart  O.  See  section 
422.752(a)(2)  and  discussion  below  in 
section  n.  O.  of  the  preamble.  Refunding 
amounts  improperly  collected,  at  a 
minimum,  would  be  a  prerequisite  to 
the  Ufting  of  such  sanctions. 

5.  ACR  Approval  Process  (§  422.310) 

Section  1854  requires  that  an  ACR 
proposal  be  submitted  each  year  for 
each  M+C  coordinated  care  plan  or  M+C 
private  fee-for-service  plan,  and  that 
premiums  be  filed  for  MSA  plans. 
Section  422.310  of  this  rule  sets  forth 
the  rules  M+C  organizations  must 
follow  to  determine  the  limits  placed  on 
an  M+C  plan's  price  structure 
(premiums,  copayments,  coinsurance, 
deductibles,  etc.).  Since  this  regulation 
was  not  published  until  after  May  1, 
1998,  new  requirements  under  this  rule 
discussed  below  will  apply  to  contract 
periods  beginning  on  or  after  January  1, 
2000.  For  contract  periods  begiiming 
before  January  1,  2000,  M+C 
organizations  shall  use  the  rules 
promulgated  in  accordance  with  section 
1876  for  risk  contractors  to  determine 
the  limits  placed  on  M+C  plan's  price 
structure. 

Under  the  existing  ACR  process,  a 
M+C  organization  must  estabUsh  an 
initial  rate  for  non-Medicare  enrollees 
for  each  M+C  plan  offered.  This  rate  is 
determined  through  a  community  rating 
method  (defined  in  section  1308  of  the 
Public  Health  Service  Act)  or  an 
aggregate  premium  method.  The  initial 
rate  is  then  modified  by  the  relative 
difference  in  utiUzation  characteristics 
of  the  Medicare  population  compared  to 
the  non-Medicare  population  included 
in  the  initial  rate.  Additional 
adjustments  may  be  made  with  our 
agreement.  Those  M+C  organizations 
that  do  not  have  a  non-Medicare 
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population  cannot  establish  an  initial 
rate.  These  M+C  organizations  will  be 
allowed  to  use  an  estimate  of  the  ACR 
value  for  a  service  or  services  offered 
using  generally  accepted  accounting 
principles.  These  estimated  values  will 
be  treated  as  additional  adjustments  for 
our  review. 

The  ACR  computation  places  a  limit 
on  the  beneficiary  premiums  and  cost- 
sharing  amounts  of  an  M+C  plan,  and 
we  will  only  approve  the  beneficiary 
premiums  and  cost-sharing  amounts 
proposed  by  an  M+C  organization  for  a 
specific  M+C  plan  if  they  do  not  exceed 
the  ACR  limits. 

As  noted  above,  §422.310  contains 
new  requirements  for  calculating  ACRs 
that  will  require  existing  section  1876 
contractors  to  change  the  methodology 
they  have  used  to  calculate  their  ACRs 
under  section  1876.  We  recognize  that 
section  1856(b)(2)  provides  that 
consistent  with  the  requirements  of  Part 
C,  standards  established  under  Part  C 
should  be  based  on  standards 
established  under  section  1876  to  carry 
our  analogous  provisions  of  that  section. 
The  requirements  in  §  422.310  are  based 
on.  and  fully  consistent  with,  the 
existing  section  1876  requirements  in 
§  417,594.  An  M+C  organization 
following  the  methodology  set  forth  in 
§422.310  would  fully  comply  v«th  the 
existing  ACR  provisions  in  §  417.594. 
However,  based  upon  our  years  of 
experience  under  the  section  1876 
program,  we  have  determined  that  the 
language  in  §417.594  permitted  HMOs 
and  CMPs  to  use  methods  for 
calculating  their  ACRs  that  produced 
ACRs  that  we  do  not  believe  accurately 
reflected  the  statutory  standard 
implemented  in  that  section.  Indeed,  the 
existing  methodology  has  been 
criticized  by  the  General  Accounting 
Office  and  the  Office  of  the  Inspector 
General  as  inaccurate,  and  subject  to 
modification  by  organizations.  The 
existing  methodology  also  did  not 
provide  for  necessary  adjustments  (for 
example,  based  upon  changes  in 
utilization  assumptions  in  anticipation 
of  changes  in  cost  sharing  structures,  or 
changes  in  Medicare  coverage)  that  we 
provide  for  in  §  422.310.  Also,  as 
disciissed  below,  some  of  these  changes 
accommodate  the  fact  that  some 
organizations  do  not  maintain  data  used 
under  the  old  methodology  (service 
statistics)  but  do  maintain  data  (cost 
data)  used  under  the  new  methodology 
in  §  422.310.  Finally,  the  existing  ACR 
form  necessarily  has  to  be  changed  to 
adapt  to  the  new  options  under  the  M+C 
program. 

For  all  of  the  above  reasons  and  others 
discussed  below,  pursuant  to  our 
authority  in  section  1856(b)(1)  to 


establish  standards  for  M+C 
organizations,  and  consistent  with  the 
provision  in  section  1865(b)(2)  that  such 
standards  be  based  on  section  1876 
standards,  we  have  built  on  the  existing 
ACR  methodology  in  §  417.594  but 
refined  this  methodology  in  order  to 
ensure  the  accuracy  of  ACRs  under  the 
M+C  program. 

Specifically,  we  have  added  the 
following  new  requirements  to  the 
provisions  in  §417.594: 

1.  Revision  of  data  requirements  used 
to  develop  differences  in  utilization 
characteristics  of  the  Medicare 
population  from  a  relative  service  ratio 
to  a  relative  cost  ratio  (for  additional 
revenue,  a  relative  excess  revenue  ratio) 
experienced  in  a  prior  period. 

2.  Separation  of  the  administrative 
component  into  two  parts — an 
administrative  cost  component  and  a 
component  that  reflects  revenues 
collected  in  excess  of  costs. 

3.  Provision  for  an  M+C  organization 
to  adjust  for  relative  differences  that  the 
organization  expects  to  encounter  in  the 
period  covered  by  the  ACR  that  were 
not  reflected  in  the  prior  period.  Below 
we  discuss  each  in  turn,  including 
where  the  new  process  diverges  from 
the  former  ACR  methodology. 

Revision  of  Data  Requirements  Used 
to  Develop  Differences  in  Utilization 
Characteristics  of  the  Medicare 
Population  from  a  Service  Ratio  to  a 
Cost  Ratio  Experienced  in  a  Prior 
Period:  Currently,  risk  contracting  plans 
(HMOs)  under  section  1876  of  the  Act 
use  a  relative  volume/complexity  (V/C) 
factor  to  modify  commercial  premiums 
for  each  health  care  component  (e.g. 
inpatient  hospital,  physician)  to  accoimt 
for  differences  in  utilization 
characteristics  between  commercial 
members  and  Medicare  members.  The 
modified  commercial  premium  is  the 
ACR  value  for  that  health  care 
component  applicable  to  the  Medicare 
enrollee. 

Currently.  HMOs  are  directed  to 
develop  the  V/C  factors  using 
comparative  service  statistic  ratios  on  a 
health  care  component  basis.  Service 
ratios  require  HMOs  to  supply  a  large 
amount  of  service  statistics. 

Risk  contractors  assert  that  they,  as  a 
rule,  do  not  keep  service  statistics  in  the 
same  manner,  format,  and/or  detail 
needed  to  compute  these  ratios.  Some 
HMOs  have  resorted  to  using  statistics 
gathered  from  one  commercial  package 
to  be  compared  to  all  Medicare  eruoUee 
statistics.  Others  have  used  estimations 
of  service  statistics  (especially  for  those 
services  not  offered  by  the  HMO  in  the 
past). 

Managed  care  organizations  keep 
detailed  records  on  the  cost  of  care 


included  in  the  benefit  packages  sold. 
Since  the  cost  of  providing  medical  care 
is  a  function  of  both  volume  (number  of 
services)  and  complexity  (price  of  the 
service).  M+C  organizations  could 
compare  the  direct  cost  of  medical  care 
(incurred  in  a  previous  period)  between 
the  organization's  commercial  and 
Medicare  populations  on  an  average  per 
enrollee  basis  to  account  for  differences 
in  utilization  characteristics  of  the 
respective  populations.  For  those 
services  not  offered  in  the  past,  the  M+C 
organization  could  use  an  estimate  of 
the  cost  to  establish  an  ACR  value  for 
the  new  service. 

We  believe  this  modification  of  data 
requirements  will  make  the  ACR  more 
accxirate,  easier  to  process,  and 
ultimately,  easier  to  verify.  Costs  could 
be  compared  from  year  to  year  to 
establish  the  reasonableness  of  the  data 
provided.  In  addition,  cost  data  as 
reported  could  be  compared  to  other 
required  reports  and  the  organization's 
financial  statements.  Later,  during 
monitoring  visits,  costs  could  be 
compared  to  the  organization's  financial 
records. 

This  approach  is  justified  in  view  of 
the  expanded  participation  of  different 
types  of  M+C  plans  authorized  in  the 
BBA.  BBA  provisions  include 
organizations  offering  new  types  of  M+C 
plans  that  may  not  have  an  enrolled 
commercial  population  and,  without  an 
enrolled  commercial  population,  these 
organizations  would  be  unable  to 
complete  the  current  ACR.  Under  the 
new  method,  these  M+C  organizations 
would  be  allowed  to  develop  a  cost 
estimate  for  the  purpose  of  establishing 
an  ACR  value  for  the  Medicare 
population. 

Separation  of  Administrative 
Component  into  Two  Components— an 
Administrative  Cost  Component  and  a 
Component  that  Reflects  Revenues 
Collected  in  Excess  of  Costs:  Currently, 
HMOs  are  directed  to  bundle  that  part 
of  the  commercial  premium  that 
represents  any  excess  revenue  over 
expenses  with  administration  into  one 
component.  In  §  422.302.  we  refer  to  the 
component  of  the  premium  that 
represents  revenue  in  excess  of  costs 
incurred  as  "additional  revenues." 
Specifically,  we  define  "additional 
revenues"  to  mean  revenues  collected  or 
expected  to  be  collected  from  charges 
for  M+C  plans  offered  by  an  M+C 
organization  in  excess  of  costs  actually 
incurred  or  expected  to  be  incurred. 
Additional  revenues  would  include 
such  things  as  revenues  in  excess  of 
expenses  of  an  M+C  plan,  profits, 
contribution  to  surplus,  risk  margins, 
contributions  to  risk  reserves, 
assessments  by  a  related  entity  that  do 
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not  represent  a  direct  medical  or  related 
administrative  cost,  and  any  other 
premium  component  not  reflected  in 
direct  medical  care  costs  and 
administrative  costs.)  The  combined 
component  representing  administrative 
and  excess  revenues  was  then  converted 
to  a  Medicare  value  using  the  same 
method  the  HMO  used  to  compute  the 
amount  for  commercial  enrollees.  HMOs 
have  consistently  claimed  they  use  a 
percentage  method  (For  example, 
administration  is  calculated  as  a  specific 
percentage  of  health  care  components). 
In  effect,  this  increases  the 
administration  and  additional  revenues 
anywhere  from  300  percent  to  500 
percent  for  Medicare.  In  addition,  this 
bundling  assumes  that  both 
administration  and  additional  revenues 
are  similar  in  nature  and  should  be 
treated  the  same. 

Under  the  new  ACR,  we  are  requiring 
M+C  organizations  to  divide  the 
administrative  component  into  two 
parts  and  modify  each  part  with  a  factor 
that  is  consistent  with  each  part.  We 
believe  this  will  provide  HCFA  with 
data  that  is  both  more  accurate  and 
more  useful. 

Administrative  costs  will  be  included 
in  the  ACR  computation  in  the  same 
manner  as  they  are  incurred  in 
commercial  premiums.  M+C 
organizations  wrill  be  required  to  reveal 
projected  amounts  of  additional 
revenues  to  HCFA  for  each  population 
group  (commercial  and  Medicare).  M+C 
organizations  would  be  required  to 
justify  larger  additional  revenues 
projected  for  the  Medicare  population  in 
relation  to  their  commercial  population. 

Construction  of  a  Method  jar  an 
Organization  to  Adjust  for  Relative 
Differences  the  Organization  Expects  to 
Encounter  in  the  Period  Covered  by  the 
ACR  that  Were  not  Reflected  in  the  Prior 
Period:  Section  1876  allowed  for 
modification  of  the  initial  rate  by  a 
relative  factor  of  services  furnished  in  a 
prior  period.  Implementing  regulations 
did  not  allow  for  any  other 
modifications  to  the  initial  rate  in 
establishing  the  ACR  for  a  service  or 
services,  and  we  have  since  recognized 
that  additional  modifications  to  the 
initial  rate  may  be  necessary.  For 
example,  Medicare  coverage  may  be 
increased  from  one  year  to  the  next.  If 
the  organization  did  not  provide  the 
service  in  the  past  and  no  additional 
modifications  to  the  initial  rate  were 
allowed,  the  organization  could  not 
adjust  for  the  new  service  in  its  ACR. 
Organizations  also  had  no  method  for 
making  adjustments  to  take  into  account 
projected  changes  in  utilization  patterns 
that  would  result  from  changes  in  cost 
sharing  amounts.  We  have  included  a 


provision  in  this  rule  to  allow  for  such 
changes. 

M+C  organizations  will  be  allowed  to 
further  reduce  the  ACR  values  so  that 
the  ACR  values  equal  the  actuarial  value 
of  the  charge  structure  of  the  M+C  plan. 

6.  Requirement  for  Additional  Benefits 
(§422.312) 

If  the  ACR  calculation  for  an  M+C 
plan  produces  an  excess  amount  (the 
difference  between  the  average  of  the 
M+C  per  capita  rates  of  payment  (APR) 
and  the  ACR  value  (less  the  actuarial 
value  of  original  Medicare's  deductibles 
and  coinsurance))  for  Medicare  covered 
services,  the  M+C  organization  is 
required  to  use  that  amount  as  follows: 

•  First,  the  M+C  organization  may 
elect  to  contribute  part  or  all  of  the 
excess  amount  to  a  stabilization  fund; 

•  Second,  the  M+C  organization  may 
use  the  remainder  to  fund  additional 
services  not  covered  by  Medicare;  and 

•  Third,  the  M+C  organization  must 
use  any  remainder  to  reduce  the 
premium  and/or  cost  sharing  allowed 
for  services  covered  by  original 
Medicare. 

A  number  of  rules  contained  in  this 
section  were  developed  using  the  rules 
under  section  1876,  though  certain 
changes  to  those  rules  were  made  to 
comply  with  new  provisions  in  the 
BBA.  For  example,  the  rules  for  the 
stabilization  fund  under  section  1876 
were  largely  incorporated  in  this 
section.  However,  section  1854(f)(2) 
revised  the  time  period  and  disposition 
of  those  funds  at  the  end  of  that  time 
period.  We  have  incorporated  these 
changes  in  §  422.312(c). 

H.  Provider-Sponsored  Oi^anizations 

This  interim  final  rule  makes  certain 
technical  and  conforming  changes  to 
existing  subpart  H  of  part  422.  These 
changes  are  discussed  in  section  U.R.  of 
this  preamble. 

/.  Organization  Compliance  With  State 
Law  and  Preemption  by  Federal  Law 

1 .  State  Licensure  (§  422.500) 

Among  the  organizational  and 
financial  requirements  for  M+C 
organizations,  section  1855  of  the  Act 
requires  that  an  organization  shall  be 
organized  and  licensed  under  State  law 
as  a  risk-bearing  entity  eligible  to  offer 
health  insurance  or  health  benefits 
coverage  in  each  State  in  which  it  offers 
an  M+C  plan.  (An  exception  to  the 
licensure  requirement  is  made  for  FSOs, 
as  provided  for  in  part  422  subpart  H.) 
Section  1855(b)  specifies  the  level  of 
risk  that  an  organization  assumes  under 
an  M+C  contract  (i.e.,  full  risk  for  the 
M+C  benefit  package],  and  the  extent  to 


which  the  organization  may  insure 
against  such  risk  or  may  pass  off  all  or 
part  of  the  risk  to  subcontracting 
providers.  The  requirements  of  the 
statute  result  in  a  two-pronged  test  of 
appropriate  licensure,  consisting  of  the 
licensxire  requirement  itself  and  a  scope 
of  licensure  requirement. 

Licensure  and  Scope  of  Licensure: 
With  regard  to  the  licensure 
requirement,  although  the  BBA  uses  the 
term  "licensure,"  we  have  interpreted 
the  provision  as  requiring  a  license  or 
some  other  type  of  certification  (such  as 
.  a  certificate  of  authority)  that  represents 
permission  granted  by  the  appropriate 
State  authority  for  the  organization  to 
operate  within  the  State  as  a  risk- 
bearing  entity  offering  health  insurance 
or  health  benefits.  Having  met  the  State 
licensure  requirement,  an  organization 
must  also  show  that  the  ability  to  offer 
an  M+C  plan  of  the  type  they  wish  to 
offer  is  within  the  scope  of  its  State 
licensure  or  State  authorization.  For 
example,  an  organization  that  offers 
only  a  prepaid  dental  plan  in  a  State 
could  be  licensed  as  a  risk-bearing 
entity,  but  its  licensure  status  may  not 
permit  the  organization  to  offer  a  health 
benefits  plan  that  includes  a 
comprehensive  range  of  services,  as 
would  be  necessary  under  an  M+C 
contract.  Similarly,  a  State  may  require 
an  organization  that  is  a  licensed  HMO 
to  obtain  separate  licensure  as  an 
indemnity  insurer  in  order  to  offer  an 
M+C  point-of-service  (POS)  plan,  on  the 
basis  that  the  HMO  scope  of  licensure 
does  not  include  the  ability  to  offer 
what  is  considered  an  indemnity 
product.  (A  State's  requirement  that  an 
organization  have  an  indemnity  license 
in  order  to  offer  a  POS  product  is  not 
superseded  by  the  Federal  preemption 
provisions  discussed  below.) 

In  some  States,  a  Medicaid  HMO  may 
operate  without  a  license  from  the 
department  of  insurance  or  other  State 
agency  that  licenses  organizations 
offering  health  benefits  or  health 
insurance  in  the  commercial  and 
Medicare  markets.  The  Medicaid  plans 
operate  under  the  authority  of  the  State 
Medicaid  agency,  which  may  be  the 
agency  establishing  solvency  standards 
for  such  organizations,  as  required  by 
section  1903(m)(l)(A)(ii).  The  State 
authorization  for  these  plans  may  be 
viewed  as  a  limited  scope  licensure, 
enabling  plans  to  operate  as  Medicaid 
contractors  only,  and  not  in  other 
segments  of  the  health  insurance 
market. 

To  establish  the  licensure  status  of 
organizations,  and  in  particular  to 
determine  compliance  vfith  scope  of 
licensure  requirements,  we  will  require, 
as  part  of  the  application  process  for 
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new  applicants,  documentation  that 
both  the  licensure  and  scope  of 
licensure  requirements  are  met. 
Organizations  must  provide  verification 
from  the  appropriate  State  regulatory 
body  authorized  to  license  Medicare 
risk  products  demonstrating  that  the 
licensure  status  of  the  organization 
enables  it  to  offer  the  M-»-C  plan,  or 
plans,  it  intends  to  offer.  This  would 
ensure  that,  in  the  case  of  an 
organization  only  authorized  to  offer  a 
Medicaid  plan,  for  example,  solvency 
standards  appropriate  to  an  M-fC 
product  are  met.  In  the  case  of  non- 
commercially  licensed  entities,  we  are 
requiring  that  they  obtain  a  special 
certification  from  the  State  that  they 
meet  appropriate  solvency  standards. 
As  noted  in  the  BBA,  "The  fact  that 
an  organization  is  licensed  in 
accordance  with  paragraph  [I855(a)](l) 
does  not  deem  the  organization  to  meet 
other  requirements  imposed  under  this 
part"  (1855(a)(3)).  That  is,  while  the 
State  licensure  requirement  is  imposed 
on  all  plans  as  a  prerequisite  for 
contracting  as  an  M-t-C  organization, 
Ucensure  in  and  of  itself  does  not 
guarantee  that  an  organization  will  be 
able  to  obtain  an  M+C  contract.  The 
organization  must  meet  other  applicable 
requirements  of  this  part  in  order  for  us 
to  grant  an  M+C  contract. 

2.  Federal  Preemption  of  State  Law 
(§422.502) 

Section  1856(b)(3)(A)  of  the  Act 
provides  for  a  Federal  preemption  of 
State  laws,  regulations,  and  standards 
affecting  any  M-fC  standard  if  the  State 
provisions  are  inconsistent  with  Federal 
standards  (a  preemption  poUcy  we  refer 
to  below  as  a  general  preemption). 
There  is  also  a  specific  preemption  of 
State  laws  (1856(b)(3)(B))  in  three  areas 
where  Federal  standards  "preempt  the 
field";  that  is,  regardless  of  whether 
State  laws  are  inconsistent  or  not. 
Federal  standards  preempt  State  law, 
regulations,  and  standards.  The  general 
and  specific  preemption  of  State  law 
applies  to  "Medicare  benefits  and 
Medicare  beneficiaries."  as  stated  in  the 
conference  report  that  accompanied  the 
BBA.  The  BBA  preemption  provisions 
do  not  extend  to  non-Medicare  enroUees 
or  activities  or  non-Medicare  "lines  of 
business"  of  organizations  that  have 
M+C  contracts. 

Prior  to  the  BBA,  section  1876  of  the 
Act  (governing  Medicare  risk  and  cost 
contracts  with  HMOs  and  competitive 
medical  plans)  did  not  contain  any 
specific  preemption  provisions. 
However,  section  1876  requirements 
could  preempt  a  State  law  or  standard 
based  on  general  constitutional  Federal 
preemption  principles,  consistent  with 


the  provisions  of  Executive  Order  12612 
on  Federalism.  Under  the  guidelines  of 
the  Executive  Order,  section  1876 
requirements  did  not  preempt  a  State 
law  or  standard  unless  the  law  or 
standard  was  in  direct  conflict  with  the 
Federal  law,  or  it  prevented  the 
organization  from  complying  with  the 
Federal  law.  Put  another  way,  if  Federal 
law  permitted  the  HMO  to  do  what  State 
law  required,  there  was  no  preemption. 
In  practice,  rarely,  if  ever,  did  Federal 
law  preempt  State  laws  affecting 
Medicare  prepaid  plans.  For  example. 
Medicare  risk  plans  operating  in  States 
with  mandated  benefit  laws  were 
generally  required  to  comply  with  such 
State  laws.  CompUance  with  the  State 
mandated  benefit  law  was  not  viewed  as 
interfering  with  the  abiUty  of  plans  to 
function  as  Medicare  risk  contractors 
under  Federal  standards.  (Because  the 
BBA  preemption  applies  only  to  M+C 
plans,  this  approach  to  preemption 
issues  will  continue  to  apply  to  cost 
contracts  governed  by  section  1876 
rules.) 

General  Preemption:  The  general 
preemption  provision  of  the  BBA  will 
be  appUed  in  the  same  way  that  the 
Executive  Order  has  been  applied,  in 
that  State  laws  or  standards  will  be 
preempted  only  when  they  are 
inconsistent  with  M+C  standards,  as 
clearly  indicated  in  the  statute.  Because 
the  BBA  requires  that  PSOs  operating 
under  a  waiver  of  the  State  Ucensure 
requirement  must  comply  with  State 
quahty  and  consumer  protection 
standards,  it  seems  clear  that  the 
Congress  expected  States,  in  some  cases, 
to  have  more  rigorous  or  more 
comprehensive  standards  for  quality 
and  consumer  protection  which  would 
enhance,  rather  than  duplicate  or  be 
subsumed  under,  the  M+C  standards  for 
quahty  and  consumer  protection.  Thus, 
unless  one  of  the  specific  preemptions 
discussed  below  applies.  State  laws  or 
standards  that  are  more  strict  than  the 
M+C  standards  would  not  be  preempted 
unless  they  prevented  compliance  with 
the  M+C  requirements.  This  is 
consistent  with  the  BBA  conference 
report  language  that  notes  that  State 
laws  apply  if  they  provide  "consiuner 
protections  in  addition  to,  or  more 
stringent  than"  the  BBA.  The  BBA  also 
provides  that  the  quality  and  consumer 
protection  standards  with  which  PSOs 
must  comply  include  only  those 
requirements  "generally  appUcable  to 
M+C  organizations  and  plans  in  the 
State"  which  are  "consistent  with  the 
standards"  of  the  BBA.  That  is,  there  are 
likely  to  be  quahty  and  consumer 
protection  standards  imposed  by  States 
that  all  M+C  plans  must  comply  with. 


and  for  which  there  is  no  Federal 
preemption. 

Specific  Preemption:  Though  the 
general  preemption  provision  will  be 
apphed  in  the  same  way  that  the 
Executive  Order  has  been  appUed,  for 
the  three  areas  in  which  the  Congress 
provided  for  a  specific  preemption  of 
State  laws,  the  M+C  standards 
supersede  any  State  laws  and  standards. 
These  three  areas  are: 

•  Benefit  requirements: 

•  Requirements  relating  to  inclusion 
or  treatment  of  providers;  and 

•  Coverage  determinations 
("including  related  appeals  and 
grievance  processes"). 

We  £ire  adopting  a  narrow 
interpretation  of  the  applicabiUty  of  the 
three  areas  of  specific  preemption, 
which  we  beUeve  is  justified  by  the 
conference  report  language  and  the 
overall  structure  of  the  BBA  in  its 
delineation  of  the  relative  roles  of  the 
State  and  Federal  governments.  Under 
the  BBA,  States  have  exclusive  authority 
(other  than  in  the  case  of  PSOs)  to  make 
the  determination  of  whether 
organizations  are  eUgible  to  enter  into 
M+C  contracts,  while  under  section 
1876  of  the  Act,  it  was  the  Federal 
Government  that  designated  "eligible 
organizations"  (HMOs  imder  title  XIII  of 
the  Pubhc  Health  Service  Act  (a  Federal 
designation)  or  competitive  medical 
plans  (also  a  Federal  designation)). 
Under  section  1876,  the  Federal 
Government  also  determined  solvency 
standards  for  organizations,  while  under 
the  BBA  this  becomes  a  State 
responsibility  (other  than  for  PSOs).  The 
conference  report  (p.  638)  also  clarifies 
the  intended  scope  of  preemption  in  the 
three  sjjecific  areas.  The  report  indicates 
the  conferees  seek  to  put  M+C  on  a  par 
with  "original  fee-for-service,"  where 
the  "Federal  government  alone  set 
legislative  requirements  regarding 
reimbursement,  covered  providers, 
covered  benefits  and  services,  and 
mechanisms  for  resolving  coverage 
disputes."  The  conferees  wish  to 
"(extend)  the  same  treatment  to  private 
M+C  plans  providing  Medicare  benefits 
to  Medicare  beneficiaries. " 

Using  the  analogy  of  original 
Medicare,  Federal  law  preempts  State 
laws  and  standards  in  certain  specific 
areas.  Under  original  Medicare:  States 
cannot  specify  what  must  be  included 
as  a  Medicare  benefit;  States  do  not 
specify  the  conditions  of  participation 
of  Medicare  providers  (though  they 
Ucense  providers  and  practitioners  and 
determine  their  scope  of  practice); 
States  may  not  specify  how  a  coverage 
determination  is  to  be  made  with 
respect  to  whether  or  not  the  Medicare 
program  covers  a  benefit;  and  a  State 
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does  not  determine  the  type  of  appeal 
mechanism  that  is  to  be  used  to  appeal 
a  coverage  decision  made  by  a  Medicare 
carrier  or  intermediary  with  respect  to  a 
Medicare  benefit.  For  M+C  plans,  the 
specific  preemption  of  State  laws  in  the 
three  areas  would  prevent,  for  example, 
the  application  of  mandated  benefits 
laws;  "any  willing  provider"  laws  and 
other  laws  mandating  the  inclusion  of 
specific  types  of  providers  or 
practitioners:  or  laws  that  supplant  or 
duplicate  the  Medicare  coverage 
determination  and  appeal  process  as  it 
relates  to  coverage  of  benefits  under  the 
M+C  contract.  However,  States  may 
have  various  laws  and  requirements  that 
could  still  apply  to 

•  Benefits  [for  example,  a  plan  could 
be  required  to  have  a  toll  tree  number 
to  answer  benefit  questions), 

•  Providers  and  practitioners 
generally  in  the  State  (e.g.,  they  must  all 
be  licensed  by  the  State  and  comply 
with  scope  of  practice  laws),  and 

•  Laws  and  standards  which  could 
apply  to  disputes  between  members  and 
health  plans,  as  discussed  below. 

Under  our  narrow  construction  of  the 
specific  preemptions,  and  consistent 
with  our  definition  of  the  term 
"benefits"  at  §422.2,  the  specific 
preemption  of  benefit  laws  does  not 
extend  to  State  laws  and  standards 
relating  to  cost  sharing  or  other  financial 
liability  standards  for  enroUees  of  health 
plans,  though  we  are  inviting  comments 
on  our  position,  outlined  below,  that 
cost  sharing  should  not  fall  under  the 
benefits  preemption,  as  well  as 
comments  on  whether  there  are  types  of 
cost  sharing  that  should  or  should  not 
be  included  in  the  benefits  preemption. 

Thus,  a  State  law  prescrioing  limits 
on  cost  sharing  generally,  or  limits  on 
cost  sharing  that  can  be  imp>osed  for 
specific  benefits,  would  not  be 
preempted.  If  the  benefit  to  which  the 
State  cost  sharing  limits  apply  is  not  a 
Medicare  covered  benefit,  however,  the 
limits  on  cost  sharing  would  only  apply 
if  the  M+C  organization  chooses  to  offer 
the  benefit  in  question.  Thus,  to  the 
extent  that  limits  on  cost  sharing  are 
linked  to  a  benefit  mandate,  the  cost 
,1  sharing  limits  could  be  seen  to  be 
/nd/rect/y  "preempted"  in  that  the 
obligation  to  provide  the  benefit  to 
which  they  apply  is  preempted.  If  the 
M+C  organization  chooses  not  to 
provide  the  benefit  that  would 
otherwise  tie  mandated  under  a 
preempted  benefit  mandate,  the  cost 
sharing  limits  that  apply  to  that  benefit 
would  never  come  into  play.  We  note 
that  while  cost  sharing  limits  are  not 
specifically  preempted  imder  the 
benefits  preemption  in  section 
1856(b)(3)(B)(i)  and  §  422.402(b)(1),  cost 


sharing  limits  are  still  subject  to  the 
general  preemption  in  section 
1856(b)(3)(A)  and  §  422.402(a).  Thus,  to 
the  extent  the  cost  sharing  limit  would 
be  inconsistent  with  M+C  provisions,  it 
would  be  preempted.  An  example  of 
State  cost-sharing  requirements  being 
preempted  because  they  are  inconsistent 
with  M+C  provisions  would  be  a  State 
requirement  that  requires  all  insiuers 
and  health  plans  to  pay  100  percent  of 
the  cost  of  a  particular  service  (e.g., 
mammography  screening  or  other 
preventive  care).  In  the  case  of  an  M+C 
MSA  plan,  we  would  argue  that  the 
general  preemption  provision  applies, 
because  the  State  requirement  is 
inconsistent  with  the  basis  structure  of 
a  high-deductible  plan  under  which 
covered  services  are  not  payable  uinder 
the  plan  until  the  deductible  is  met. 

To  address  a  specific  question  that 
has  arisen.  State  laws  requiring  direct 
access  to  particular  providers  (either 
contracted  by  the  M+C  organization  or 
not  under  contract),  and  State  laws 
requiring,  for  example,  a  second  opinion 
from  non-contracted  physicians,  would 
be  superseded  by  the  benefit  and 
provider  participation  preemptions 
(though  M+C  standards  in  these 
regulations  dealing  with  access  to 
particular  providers  may  have  an  effect 
that  is  similar  to  that  of  State  laws  that 
are  superseded).  This  is  because  these 
requirements  in  essence  mandate  the 
"benefit"  of  access  to  a  particular 
provider's  services  even  where  the 
services  of  that  provider  would  not 
otherwise  be  a  covered  tienefit. 

We  are  also  adopting  a  narrow 
interpretation  of  the  scope  of 
preemption  of  coverage  determinations. 
Coverage  determinations  are  made 
initially  by  M+C  organizations  and  may 
be  appealed  as  provided  for  under 
subpart  M  of  these  regulations.  Oiu 
view  is  that  the  types  of  decisions 
related  to  coverage  included  in  this 
specific  preemption  are  only  those 
determinations  that  can  be  subject  to  the 
appeal  process  of  subpart  M.  These  are 
decisions  about  whether  an  item  or 
service  is  covered  under  the  M+C 
contract  and  the  extent  of  financial 
Uabihty  beneficiaries  have  for  the  cost 
of  covered  services  under  their  M+C 
plan.  The  Medicare  appeal  process 
applies  to  basic  benefits,  mandatory 
supplemental  benefits,  and  optional 
supplemental  benefits  offered  under  an 
M+C  contract.  The  specific  preemption 
makes  the  Medicare  appeal  process  the 
exclusive  remedy  for  disputes  over 
coverage  determinations,  displacing  any 
State  grievance  or  appeal  process  that 
might  otherwise  be  available  in  such 
cases.  However,  the  specific  preemption 
does  not  preempt  State  remedies  for 


issues  other  than  coverage  under  the 
Medicare  contract  (i.e.  tort  claims  or 
contract  claims  under  State  law  are  not 
preempted).  The  same  claim  or 
circumstance  that  gave  rise  to  a 
Medicare  appeal  may  have  elements 
that  are  subject  to  State  remedies  that 
are  not  superseded.  For  example,  an 
M+C  organization's  denial  of  care  that  a 
beneficiary  believes  to  be  covered  care 
is  subject  to  the  Medicare  appeals 
process,  but  under  our  interpretation  of 
the  scope  of  the  specific  preemption  on 
coverage  decisions,  the  matter  may  also 
be  the  subject  of  a  tort  case  under  State 
law  if  medical  malpractice  is  alleged,  or 
of  a  state  contract  law  claim  if  an 
enrollee  alleges  that  the  M+C 
organization  has  obligated  itself  to 
provide  a  particular  service  under  State 
l{iw  without  regard  to  whether  it  is 
covered  under  its  M+C  contract. 

We  are  seeking  pubUc  comments  on 
our  interpretation  of  the  applicabiUty  of 
the  three  areas  of  pre-emption 
specifically  the  exclusion  of  cost  sharing 
and  financial  Uability  standards  from 
the  federal  pre-emption  and  the 
exclusion  of  direct  access  to  particular 
providers. 

As  noted  above,  where  the  BBA 
preempts  State  laws  and  standards,  any 
Federal  preemption  based  on  the  BBA 
applies  only  to  the  Medicare  "line(s)  of 
business"  of  an  M+C  organization  (i.e., 
Medicare  enrollees).  As  such,  there 
would  be  no  Federal  preemption  of 
State  laws  which  are  appUcable  to  other 
enrollees  of  the  organization. 
Additionally,  there  would  be  no  Federal 
preemption  of  State  laws  which  are 
apphcable  to  arrangements  outside  the 
scope  of  the  BBA,  such  as  arrangements 
between  employers  and  M+C  plans  for 
the  provision  of  negotiated  employer 
group  benefits  discussed  at  §  422.106  of 
these  regulations.  Neither  the  specific 
nor  the  general  preemption  would  apply 
to  any  aspect  of  such  arrangements. 

3.  Prohibition  on  State  Premium  Taxes 
(§422.404) 

Section  1854(g)  of  the  Act,  introduced 
in  the  BBA,  provides  that  "No  State  may 
impose  a  premium  tax  or  similar  tax 
with  respect  to  payments  to  M+C 
organizations  under  section  1853." 
Section  4002(b)(4)  of  the  BBA  makes  the 
prohibition  on  premium  taxes 
applicable  to  risk-sharing  contracts 
operating  under  section  1876  effective 
the  date  of  enactment  of  the  BBA.  This 
prohibition  does  not  apply  to  enrollee 
premium  payments  made  to  M+C  plans, 
which  are  authorized  under  section 
1854. 

The  regulations  provide  clarification 
on  the  applicabiUty  of  the  prohibition  of 
State  premium  taxes.  The  BBA  does  not 
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define  the  term  "State."  but  elsewhere 
in  the  Medicare  statute  (1861(x). 
referring  to  210(h)  of  the  Act),  the  term 
"State"  is  defined  to  include  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands.  Guam, 
and  American  Samoa.  The  regulations 
include  this  definition  of  State  for 
purposes  of  the  scope  of  the  premium 
taxprohibition. 

Tne  BBA  is  also  silent  as  to  whether 
the  prohibition  of  premium  taxes 
includes  coimty  taxes  or  taxes  by  other 
governmental  entities  within  a  State. 
The  Federal  Employees  Health  Benefits 
Program  (FEHBP)  statute,  on  the  other 
hand,  has  more  specific  language  on  the 
applicability  of  the  exemption  from 
premium  taxes.  The  FEHBP  statute 
specifically  extends  the  prohibition  to 
"any  political  subdivision  or  other 
governmental  authority"  of  a  State  (5 
U.S.C.  8909(0(1)). 

The  BBA  conference  report  does  not 
provide  any  clarification  on  this  issue. 
However,  a  July  31,  1997  summary  of 
the  provisions  of  the  BBA  prepared  by 
the  Senate  Finance  Committee 
("Summary:  Health  and  Welfare 
Provisions  in  the  Balanced  Budget  Act 
of  1997").  stated  that  "[tlhe  current  law 
on  federal  preemption  of  state  premium 
taxes  or  fees  on  Federal  payments  from 
the  FEHBP  to  health  plans  will  be 
extended  to  Federal  payments  to  M+C 
plans  and  other  health  plans  receiving 
capitated  payments  from  the  Medicare 
Trust  Funds."  Although  the  language  of 
the  BBA  prohibition  is  not  as  specific  as 
the  FEHBP  language,  we  are  clarifying 
in  these  regulations  that  the  prohibition 
does  apply  to  any  political  subdivision 
or  other  governmental  authority  within 
a  State.  We  believe  such  an 
interpretation  is  necessary  because 
counties  and  other  State  authorities 
derive  their  powers  from  the  State. 
Thus,  any  prohibition  of  State  actions 
contained  in  a  Federal  statute  should  be 
interpreted  as  prohibitions  on  actions  at 
any  level  of  State  government  or  any 
State  or  local  governmental  body  within 
a  State. 

The  BBA  does  not  define  the  phrase 
"premium  tax  or  other  similar  tax.  ' 
other  than  by  reference  to  the 
applicability  of  such  a  tax  to  revenue 
received  ftom  the  Federal  Government 
for  health  plan  enroUees.  Relying  again 
on  the  FEHBP  statute,  we  have  included 
a  provision  in  the  regulations 
(§  422.404(b)  that  serves  to  clarify  the 
scope  of  what  constitutes  a  prohibited 
premium  tax.  The  FEHBP  statute 
expressly  permits  States  to  impose  taxes 
on  the  profits  arising  from  participation 
as  an  FEHBP  plan,  to  the  extent  that  the 
tax  on  profits,  or  other  taxes  or  fees,  are 
general  business  taxes.  We  have 


included  a  similar  exception  because 
such  taxes  are  not  taxes  applied  directly 
and  exclusively  to  premium  revenues, 
and  therefore  should  not  be  prohibited 
ujider  section  1854(g). 

The  BBA  premium  tax  prohibition 
does  not  provide  for  any  exception  to 
the  prohibition  based  on  the  purpose  of 
the  tax.  For  example,  some  States  are 
using  a  broadly  applicable  premium  tax 
to  fund  health  care  coverage  for 
individual  State  residents  who  might 
otherwise  be  uninsured  (e.g..  financing 
a  State  high-risk  pool),  or  to  fund  a  State 
guaranty  fund  that  could  potentially 
benefit  enroUees  of  an  M-fC  plan  in  the 
event  of  insolvency.  Although  such 
premium  taxes  do  provide  a  social  good, 
and  may  yield  a  direct  benefit  to  M+C 
organizations  and  their  enroUees.  there 
are  no  exceptions  to  the  premium  tax 
prohibition  included  in  the  BBA  or  in 
these  regulations.  By  not  having  allowed 
any  exceptions,  we  would  note  that,  to 
the  extent  participation  in  a  State 
guaranty  fund  is  used  as  means  of 
satisfying  State  (or  Federal) 
requirements  for  protections  in  the 
event  of  insolvency,  M+C  organizations 
that  would  otherwise  have  participated 
in  the  guaranty  fund  by  paying  the 
premium  tax  are  likely  to  be  required  to 
meet  alternative  insolvency 
requirements.  An  M+C  organization 
may  also  choose  to  voluntarily  pay 
premium  taxes  in  order  to  participate  in 
such  a  fund. 

/.  Subpart  J  of  Part  422 

Subpart  J  of  part  422  is  being 
reserved, 

K.  Contracts  with  M+C  Organizations 

1.  Definitions  (§  422.500) 

Section  422.500  of  subpart  K  contains 
definitions  germane  to  subpart  K  that 
address  provisions  pertaining  to 
contracts  with  M+C  organizations. 
These  definitions,  for  the  most  part,' 
have  been  imported  from  part  417  under 
our  authority  from  section  1856(b)(2). 
The  lone  exception.  Party  of  Interest  has 
been  clarified  in  paragraph  (3)  to 
include  non-profit  entities. 

2.  General  Provisions  (§  422.501) 

Section  1857(a)  provides  that  the 
Secretary  will  not  permit  an 
organization  to  operate  as  an  M+C 
organization  unless  it  has  entered  into  a 
contract  with  HCFA.  The  statute  also 
provides  that  the  contract  may  cover 
more  than  one  M+C  plan. 

An  applicant,  however,  must  meet 
certain  requirements  before  HCFA  can 
consider  entering  into  a  contract  with  it. 
First,  in  accordance  with  section 
1855(a)(1),  the  appUcant  must  be 


licensed  (or  if  the  state  does  not  license 
such  entities,  hold  a  certificate  of 
authority /operation)  as  a  risk-bearing 
entity  in  the  State  in  which  it  wishes  to 
operate  as  an  M+C  organization;  section 
1855(a)(2),  however,  aUows  for  a  waiver 
of  this  requirement  for  Federally- 
waivered  PSOs  under  certain 
circumstances.  Second,  the  appUcant 
must  meet  the  minimum  enrollment 
requirements  specified  at  section 
1857(b).  These  requirements  provide 
that  the  organization  must  have  at  least 
5,000  (or  1.500  if  it  is  a  FederaUy- 
waivered  PSO)  individuals  receiving 
health  benefits  from  the  organization  or 
at  least  1,500  (or  500  if  it  is  a  PSO) 
individuals  receiving  benefits  in  a  nu^l 
area.  Section  1857(b)(3)  gives  the 
Secretary  the  authority  to  waive  the 
minimum  enrollment  requirements  for 
the  first  3  contract  years. 

Third,  an  M+C  organization  must 
demonstrate  certain  administrative  and 
managerial  capabiUties  that  we  beUeve 
are  essential  for  HCFA  to  examine  prior 
to  agreeing  to  contract  with  any 
applicant  as  an  M+C  organization.  For 
this  reason,  pursuant  to  section 
1856(b)(2)  which  provides  for  the 
adoption  of  regulations  implementing 
section  1876,  we  have  adopted  the 
administration  and  management 
requirements  from  §§417.120  and 
417.124  and  have  applied  them  to  M+C 
organizations.  In  addition,  pursuant  to 
our  authority  in  section  1856(b)(1)  to 
estabUsh  standards  under  Part  C  by 
regulation,  we  will  require  that  all  M+C 
organizations  establish  a  plan  for 
complying  with  all  applicable  Federal 
and  State  standards.  Tne  compUance 
plan  must  include  written  policies, 
procedures,  and  standards  of  conduct, 
the  designation  of  a  compUance  officer 
accountable  to  senior  management  of 
the  organizaUon,  provisions  for  internal 
monitoring,  auditing,  accountability, 
and  an  adhered  to  process  for  reporting 
violations  of  law  by  the  organization  or 
their  subcontractors. 

Further,  pursuant  to  our  authority  in 
section  1856(b)(1)  to  estabUsh  standards 
for  M+C  organizations  by  regulation,  we 
are  in  this  rule  establishing  an 
additional  condition  for  entering  into  an 
M+C  contract.  Under  this  rule,  an  entity 
that  is  accepting  new  enroUees  under  a 
section  1876  cost  contract  will  be 
ineligible  to  enter  into  an  M+C  contract 
covering  the  area  it  serves  under  its  cost 
contract.  Our  reason  for  establishing  this 
rule  is  to  eliminate  the  potential  for  an 
organization  to  encourage  higher  cost 
enroUees  to  enroll  under  its  cost 
contract  while  healthy  enroUees  are 
enrolled  in  its  risk-based  M+C  plan. 
This  rule  is  consistent  with  our 
longstanding  policy  that  entities  not 
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have  both  a  risk  and  cost  contract  under 
section  1876  in  the  same  area. 

Further,  we-provide  at  §  422.501(b) 
that  in  order  to  be  eligible  to  contract  as 
an  M+C  organization,  an  applicant 
organization  that  held  a  prior  contract 
terminated  by  HCFA  under  §  422.510 
within  the  past  five  years. 

Section  1857(c)(5)  authorizes  the 
Secretary  to  enter  into  contracts  with 
organizations  without  regard  to 
provisions  of  law  or  regulations  that  the 
Secretary  determines  to  be  inconsistent 
with  the  furtherance  of  the  purpose  of 
Title  XVIII  of  the  Act.  Based  on  this 
authority,  we  provide  in  §  422.501(c) 
that  HCTA  may  enter  into  contracts 
under  part  422  without  regard  to  the 
Federal  and  Departmental  acquisition 
regulations  set  forth  in  title  48  of  the 
CFR. 

Further,  section  1857(d)(1)  and  (2) 
provide  for  the  auditing  of  the  financial 
records  of  at  least  one  third  of  M+C 
organizations  annually,  and  the 
inclusion  of  specified  inspection  and 
auditing  rights  in  M+C  contracts.  We 
have  incorporated  these  requirements  in 
§  422.501(d).  We  likewise  specify 
related  requirements  that  enable  HCFA 
to  do  so. 

Since  section  1857(a)  allows  that  an 
M+C  contract  may  cover  more  than  one 
M+C  plan,  we  have  added  paragraph  (e). 
"Severability  of  contracts,"  through  our 
authority  in  section  1856fb)(l).  The 
contract  provides  that  upon  HCFA's 
request  (1)  the  contract  will  be  amended 
to  exclude  any  M+C  plan  or  State- 
licensed  entity  specified  by  HCFA,  and 
(2)  a  separate  contract  for  any  such 
excluded  plan  or  entity  would  be 
deemed  to  be  in  place  when  such  a 
request  is  made. 

National  Contracting 

The  BBA  does  not  specifically  define 
or  otherwise  address  the  issue  of 
national  contracting.  While  we  are 
interested  in  national  contracting,  we 
have  not  specified  it  in  the  regulations 
and  welcome  comment  on  this  concept. 
One  option  we  are  considering  would 
allow  an  M+C  applicant  to  request  that 
HCFA  enter  into  a  national  contract 
with  the  applicant  if  the  applicant  holds 
Ucense  as  a  risk-bearing  entity  in  each 
state  where  it  operates  or  has  a  waiver 
as  provided  in  §  422.370.  The  applicant 
M+C  organization  would  have  the 
option  of  having  a  uniform  premium 
and  benefit  plan  across  the  country, 
with  one  service  area  and  a  national 
ACR  proposal. 

We  are  considering  a  different 
concept  of  a  national  agreement  with 
national  chain  organizations.  This 
concept  would  apply  to  those  chain 
organizations  that  enter  into  separate 


contracts  in  multiple  States.  The 
agreement  would  allow  for  the  chain 
organization  to  establish  a  uniform 
poUcy  across  all  of  its  states  as  to 
marketing,  quality  assurance,  utilization 
review,  claims  processing,  etc.  HCFA 
would  have  to  approve  the  national 
policy  procedures.  HCFA  would 
continue  to  contract  separately  with 
individual,  albeit  related,  M+C 
organizations  affiUated  through 
common  ownership  or  control.  We 
would  continue  to  monitor  operational 
activities  for  each  organization  in  each 
State,  but  having  approved  national 
pohcy.  our  review  at  the  State  and  local 
level  would  be  reduced. 

3.  Contract  Provisions  (§  422.502) 

Section  422.502  of  this  rule  sets  forth 
the  provisions  and  related  requirements 
for  contracts  betwqpn  HCFA  and  M+C 
organizations.  In  general.  Medicare 
beneficiaries  may  not  elect  to  enroll  in 
an  M+C  plan  offered  by  an  M+C 
organization,  and  no  payment  will  be 
made  to  the  M+C  organization,  unless 
the  Secretary  enters  into  a  contract  with 
the  organization.  The  provisions  that 
describe  this  relationship  between  the 
Secretary  and  the  M+C  organization  are 
based  on  Part  C  of  title  XVIII  of  the  Act 
and  on  Medicare  contract  requirements 
derived  from  subparts  C  and  L  of  part 
417. 

The  provisions  of  the  Act  as  added  by 
the  BBA  are  generally  silent  with  regard 
to  the  specific  provisions  that  must  be 
included  in  the  contract  between  the 
M+C  organization  and  HCFA.  The  Act 
does,  however,  sf>ecify  at  section 
1857(a)  that  the  contract  must  provide 
that  the  organization  agrees  (o  comply 
with  the  applicable  requirements, 
standards,  and  terms  and  conditions  of 
payment  of  Part  C  of  title  XVIII  of  the 
Act.  In  addition,  section  1857(e) 
provides  that  the  contract  shall  contain 
such  other  terms  and  conditions  not 
inconsistent  with  Part  C  of  title  XVIII  of 
the  Act  that  the  Secretary  may  find 
necessary  and  appropriate.  Included  in 
§  422.502(a),  "Agreement  to  comply 
with  regulations  and  instructions,"  are 
the  following  contract  conditions: 

•  The  M+C  organization  must  agree  to 
accept  new  enrollments,  make 
enrollments  effective,  process  voluntary 
disenrollments,  and  limit  involuntary 
disenrollments.  The  M+C  organization 
agrees  that  it  will  comply  with  the 
prohibition  in  §  422.108  on 
discrimination  in  beneficiary 
enrollment. 

•  The  M+C  organization  must  agree  to 
provide  the  basic  benefits  as  required 
imder  §  422.101  and  to  the  extent 
applicable,  supplemental  benefits  under 
§422.102. 


•  The  M+C  organization  must  agree  to 
provide  access  to  benefits  as  required 
imder  subpart  C  of  part  422.  All  benefits 
covered  by  Medicare  must  be  provided 
in  a  manner  consistent  with 
professionally  recognized  standards  of 
health  care. 

•  The  M+C  organization  agrees  to 
disclose  information  to  beneficiaries  as 
required  under  §422.110. 

•  The  M+C  organization  must  agree  to 
operate  a  quality  assurance  and 
performance  improvement  program,  and 
to  have  an  agreement  for  external 
quality  review  as  required  imder 
subpart  D  of  part  422. 

•  The  M+C  organization  must  agree  to 
comply  with  all  applicable  provider 
requirements  in  subpart  E  of  part  422, 
including  provider  certification 
requirements,  anti-discrimination 
requirements,  provider  participation 
and  consultation  requirements,  the 
prohibition  on  interference  with 
provider  advice,  limits  on  provider 
indemnification,  rules  governing 
payments  to  providers,  and  limits  on 
physician  incentive  plans. 

•  The  M+C  organization  will  agree  to 
comply  with  all  requirements  in  subpart 
M  governing  coverage  determinations, 
grievances,  and  appeals. 

•  The  M+C  organization  will  comply 
with  the  reporting  requirements  in 

§  422.516  and  the  requirements  for 
submitting  encounter  data  to  HCFA  in 
§422.257. 

•  The  M+C  organization  agrees  that  it 
will  be  p>aid  under  the  contract  in 
accordance  with  the  payment  rules 
imder  subpart  F  of  part  422. 

•  The  M+C  organization  will  develop 
annual  adjusted  community  rate 
proposals  and  submit  all  required 
information  on  premiums,  benefits,  cost 
sharing  by  May  1 .  as  provided  in 
subpart  G  of  part  422. 

•  The  M+C  organization  agree  that  its 
contract  may  be  terminated  or  not 
renewed  in  accordance  with  subparts  K 
and  N  of  part  422. 

•  The  M+C  organization  will  agree  to 
comply  with  all  requirements  that  are 
specific  to  a  particular  type  of  M+C 
plan,  such  as  the  special  rules  for 
private  fee-for-service  plans  in 
§§422.114  and  422.216  and  the  M+C 
MSA  requirements  in  §§  422.56, 
422.103.  and  422.262. 

•  The  M+C  organization  will  agree  to 
comply  with  the  confidentiahty  and 
enrollee  accuracy  requirement  in 
§422.118. 

•  The  M+C  organization  agrees  that 
complying  with  the  aforementioned 
contract  conditions  is  material  to 
performance  of  the  contract. 

Contract  requirements  that  were 
either  not  required  of  HMOs  and  CMPs 
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under  section  1876.  or  have  been 
modified  to  implement  the  M+C 
program  follow: 

•  The  M+C  organization  must  possess 
the  capabilities  to  communicate  with 
HCFA  electronically. 

•  The  M+C  organization  is  required  to 
provide  prompt  payment  of  covered 
services  if  these  services  are  not 
furnished  by  a  provider  under  contract 
or  agreement  in  an  M+C  plan's  health 
services  delivery  network.  Under 
section  1876.  the  prompt  payment 
reqmrement  was  limited  to 
noncontracting  providers.  Section 
1857(f}  duplicates  this  requirement  and 
adds  to  it  the  requirement  that  if  the 
Secretary  determines  that  an  M+C 
organization  fails  to  pay  claims 
promptly,  the  Secretary  may  provide  for 
direct  payment  of  the  amounts  owed 
providers.  When  this  occurs,  the 
Secretary  reduces  the  amount  of  the 
M+C  organization's  monthly  payment  to 
account  for  payments  to  these  providers. 
We  explain  the  full  implications  of  this 
requirement  in  the  discussion  below 
pertaining  to  §422.520. 

•  Pursuant  to  our  authority  in  section 
1856(b)(1)  to  establish  standards  under 
Part  C,  we  are  requiring  that  M+C 
organizations  maintain  records  for  6 
years.  The  standard  for  retention  of 
records  for  HMO  and  CMPs  was  3  years. 
We  are  changing  the  retention  period 
from  3  years  to  6  years  so  as  not  to 
prematurely  foreclose  our  ability  to 
address  fraudulent  or  other  abusive 
activities. 

•  Pursuant  to  our  authority  at  section 
1856(b)(1)  to  establish  standards  under 
Part  C,  we  specify  requirements  relating 
to  M+C  organizations  providing  access 
to  facilities  and  records  at  §  422.502(e). 
In  this  section  we  assert  that  M+C 
organizations  allow  HHS.  the 
Comptroller  General,  or  their  designees 
to  evaluate,  through  inspection  or  other 
means,  all  aspects  of  medical  services 
furnished  to  Medicare  beneficiary 
enrollees.  the  facilities  of  M+C 
organizations,  and  enrollment  and 
disenrollment  records  of  M+C 
organizations.  We  further  provide  that 
HHS,  the  Comptroller  General,  or  their 
designees  may  audit,  evaluate,  or 
inspect  all  facilities  and  records  as  the 
Secretary  may  deem  necessary  to 
enforce  an  M+C  contract.  HHS's,  the 
Comptroller  General's,  and  designee's 
right  to  inspect  such  faciUties  and 
records  extends  through  6  years  from 
the  dale  of  the  contract  period  or 
completion  of  any  inspection  or  audit 
activity,  whichever  is  later.  Exceptions 
to  this  6-year  inspection  timeframe  can 
occxir  in  instances  when:  (1)  HCFA 
determines  there  is  a  special  need  to 
retain  particular  records  or  a  group  of 


records  for  a  longer  period  and  notifies 
the  M+C  organization  at  least  30  days 
before  the  normal  disposition  date,  (2) 
there  has  been  a  termination,  dispute,  or 
fraud  or  similar  fault  by  the  M+C 
organization,  in  which  case  the 
retention  may  be  extended  to  6  years 
from  the  date  of  any  resulting  final 
solution  of  the  termination,  dispute,  or 
fraud  or  similar  {ault,  or  (3)  HCFA 
determines  that  there  is  a  reasonable 
possibility  of  fraud,  in  which  case  it 
may  inspect,  evaluate,  and  audit  the 
M+C  organization  at  any  time. 

•  Pursuant  to  our  autnority  in  section 
1856(b)(1)  to  establish  standards  under 
Part  C.  and  the  provision  in  section 
1856(b)(2)  for  adopting  section  1876 
standards,  we  have  included  certain 
disclosure  requirements  from  §417.486 
in  §  422.502(0.  We  have  also  included 
additional  disclosure^equirements  to 
reflect  new  reporting  requirements  in 
§422.516. 

•  At  §  422.502(f)(2),  we  add  the 
requirement  that  M+C  plans  submit  to 
HCFA  specific  information  necessary  to 
evaluate  and  administer  the  program 
and  to  enable  beneficiaries  to  exercise 
informed  choice  in  obtaining  Medicare 
services.  Section  1851(d)  authorizes  the 
Secretary  to  obtain  this  information  to 
enable  HCFA  to  fulfill  its  responsibility 
to  develop  activities  to  disseminate 
broadly  information  to  current  and 
prospective  Medicare  beneficiaries  in 
order  to  promote  an  active,  informed 
selection  among  such  options. 

•  Pursuant  to  section  1851(b)(4)(B), 
we  have  specified  requirements  at 
§422.502(t)(2)(vii)  that  M+C 
organizations  offering  MSA  plans 
disqlose  to  HCFA  information  that  v.ill 
enable  HCFA  to  evaluate  the  impact  of 
permitting  enrollment  in  MSA  plans. 

•  Enrollee  financial  protection 
provisions  are  addressed  at  §  422.502(g). 
The  first  item  protects  beneficiary 
enrollees  from  incurring  liability  for 
payment  of  any  fee  that  M+C 
organizations  are  legally  obligated  to 
bear.  Section  422.502(g)  contains  the 
enrollee  financial  protection  that  has 
apphed  to  HMO  and  CMP  enrollees 
under  §417.122  (a)(1),  which  was  made 
applicable  to  all  section  1876 
contractors  under  §  417.407(f).  The 
beneficiary  protection  at  422.502(g)(1)  is 
designed  to  protect  beneficiary  eiuxdlees 
fit)m  being  held  financially  responsible 
for  fees  for  which  the  M+C  organization 
is  legally  liable.  Under  the  provision,  we 
assert  that  M+C  organizations  protect 
beneficiary  enrollees  in  two  ways.  First, 
through  inclusion,  hold  harmless 
language  in  its  written  agreements  with 
the  providers  that  comprised  the  M+C 
plan's  Medicare  provider  network.  And 
pursuant  to  our  rulemaking  authority  at 


section  1856(b)(1),  we  also  specify  that 
M+C  organizations  must  indemnify 
beneficiary  enrollees  for  the 
organization's  legal  obligations  that  are 
derived  from  health  care  services 
provided  to  enrollee  beneficiaries  by 
providers  that  have  not  entered  into  a 
written  agreement  to  participate  in  the 
M+C  organization's  Medicare  provider 
network.  The  beneficiary  protection  at 
422.502(g)(2)  afford  beneficiaries 
protection  against  loss  of  benefits  for 
which  the  M+C  organization  is  legally 
obUgated  to  pay.  Except  in  the  case  of 
PSOs  that  have  been  awarded  Federal 
waivers  (see  subpart  H),  States  have  the 
primary  responsibility  under  Part  C  for 
determining  whether  an  M+C 
organization  has  sufficient  reserves  to 
assume  the  risk  it  takes  on  under  an 
M+C  contract.  The  State  that  licenses 
the  entity  under  applicable  State  law 
determines  whether  an  entity  has 
sufficient  financial  reserves  to  enter  into 
an  M+C  contract. 

Congress  has  given  HCFA  some 
ongoing  responsibility  concerning 
solvency,  however.  In  section 
1857(d)(4)(A)(i).  M+C  organizations  are 
required  to  provide  the  Secretary  with 
such  information  "as  the  Secretary  may 
require  demonstrating  that  the 
organization  has  a  fiscally  soimd 
operation."  Accordingly,  we  believe  that 
it  is  appropriate,  under  our  authority  in 
section  1856(b)(1)  to  estabUsh  standards 
under  Part  C  to  require  (in  §  422.502(g)) 
that  an  entity  that  already  has  an  M+C 
contract  demonstrate  to  HCFA  that  it 
has  protections  in  place  ensuring  that 
beneficiaries  will  not  be  held  liable  for 
the  entity's  debts.  We  believe  that  this 
can  be  seen  as  part  of  having  a  fiscally 
sound  operation  as  provided  for  in 
section  1857(d)(4){A)(i). 

•  The  subsection  entitled 
"Requirements  of  Other  Laws  and 
Regulations"  at  §  422.502(h)  requires 
that  contracts  reflect  the  M+C 
organization's  obligations  under  other 
laws,  specifically,  the  Civil  Rights  Act  of 
1964,  the  Age  Discrimination  Act  of 
1975.  the  Americans  with  Disabilities 
Act.  other  laws  applicable  to  recipients 
of  Federal  funds,  and  all  other 
applicable  laws  and  rules. 

•  Pursuant  to  our  authority  under 
section  1856(b)(1)  to  establish  standards 
under  Part  C.  paragraph  (i)  of  §  422.502 
contains  requirements  that  apply  to 
related  entities,  contractors,  and 
subcontractors  of  an  M+C  organization. 
These  requirements  promote  an  M+C 
organization's  accountability  and 
program  integrity. 

The  requirements  in  paragraph  (i) 
recognize  that  organizations  that  are 
likely  to  apply  for  M+C  contracts 
commonly  enter  into  business 
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relationships  with  entities  that  they 
placed  under  contract  to  perform  certain 
functions  that  otherwise  would  be  the 
responsibility  of  the  organization  to 
perform  including  management  and 
provision  of  services.  This  section 
therefore  addresses  these  relationships 
and  establishes  requirements  that  the 
M+C  organizations  must  adhere  to  in 
order  to  provide  HCFA  assurances  that 
the  M+C  organization  will  be 
accoimtable  for  all  contract 
requirements. 

Specifically,  this  section  gives  HHS, 
the  Comptroller  General  or  their 
designee,  the  authority  to  audit, 
evaluate  and/or  inspect  documents, 
papers,  records  of  all  of  the 
organizations  mentioned  in  §422.502(1); 
and  to  obtain  information  from  the  M+C 
organization  and  other  entities 
described  here,  six  years  following  the 
close  of  a  contract  or  audit.  Paragraph 
(i)(3)  of  §422.502  describes  provisions 
that  must  be  included  in  contracts  and 
other  written  arrangements  between 
M+C  organizations  and  other  entities 
described  in  this  section. 

•  Section  422.502(j),  which  is  derived 
from  section  1857(e),  states  that  the 
contract  will  contain  other  terms  and 
conditions  consistent  with  this  part  as 
HCFA  may  find  necessary  and 
appropriate. 

•  Under  §  422.502(k),  we  require  that 
all  M+C  contracts  be  severable  as 
discussed  previously. 

Finally,  pursuant  to  our  authority  in 
section  1856(b)(1)  to  establish  standards 
under  Part  C  by  regulation,  we  are 
requiring  in  paragraphs  (1)  and  (m)  that 
an  M+C  organization  request  payment 
on  document  that  certify  the  accuracy 
and  completeness  of  relevant  data  as  a 
condition  for  receiving  its  capitation 
payment  and,  in  the  case  of  the  ACR,  for 
retaining  the  portion  of  capitation 
payment  associated  with  the  ACR 
amount  (rather  than  providing 
additional  benefits).  Section  422.502(b) 
also  states  that  the  M+C  organization's 
CEO  or  CFO  certify  the  accuracy  of 
encounter  data,  and,  in  instances  when 
encounter  data  are  generated  by  a 
related  entity,  contractor,  or 
subcontractor,  such  entity  likewise 
certifies  the  accuracy  of  the  encounter 
data. 

In  all  of  these  cases,  when  an  M+C 
organization  submits  the  data  in 
question  to  HCFA,  wfe  believe  that  it  is 
making  a  "claim"  for  capitation 
payment  in  the  amount  dictated  by  the 
data  submitted,  or  in  the  case  of  the 
ACR  submission,  a  "claim"  to  retain  the 
portion  of  the  capitation  payment  that  is 
under  the  ACR  amount,  rather  than 
providing  additional  benefits.  We 
believe  it  is  important  that  when  an 


M+C  organization  is  claiming  payment 
(or  the  right  to  retain  payment)  in  a 
particular  amount  based  upon 
information  it  is  submitting  to  HCFA,  it 
should  be  willing  to  certify  the  accuracy 
of  this  information.  We  believe  that 
these  certifications  will  help  ensure 
accurate  data  submissions,  and  assist 
HCFA  and  the  Office  of  Inspector 
General  in  anti-fraud  activities. 

4.  Effective  Date  and  Term  of  Contract 
(§422.504) 

Section  1857(c)  provides  that  each 
contract  under  section  1857  will  be  for 
a  term  of  at  least  1  year,  as  determined 
by  the  Secretary.  This  section  also 
provides  that  the  effective  date  and  term 
of  the  contract  will  be  specified  in  the 
contract,  except  that  in  no  case  will  a 
contract  under  this  section  that  provides 
for  coverage  under  an  M+C  MSA  plan 
be  effective  before  January  1999  with 
respect  to  such  coverage.  Based  on  these 
provisions,  §  422.504(b)  of  this  rule 
provides  that  beginning  in  2002, 
contracts  will  be  for  a  period  of  12 
months  beginning  on  January  1  and 
ending  on  December  31.  We  include  an 
exception  at  §  422.504(d)  which 
indicates  that  prior  to  January  1,  2002, 
HCFA  may  at  its  discretion  approve 
contracts  for  periods  longer  than  12 
months,  that  begin  on  a  date  other  than 
January  1. 

HCFA  has  decided  not  to  exercise  the 
discretion  provided  in  section 
1857(a)(1)  to  make  contracts 
automatically  renewable  (section 
1857(a)(1)  provides  that  contracts 
"may"  be  automatically  renewable  from 
term  to  term.)  Instead,  we  specify  at 
§  422.504(c)  that  the  contract  may  be 
renewed  annually  only  if  HCFA 
affirmatively  authorizes  a  renewal,  and 
the  M+C  organization  has  not  given 
HCFA  a  notice  of  nonrenewal.  We 
believe  that  this  approach  is  consistent 
with  HCFA's  role  as  a  prudent 
purchaser  and  is  in  the  best  interest  of 
the  tax  payer,  the  Medicare  beneficiary 
and  the  Medicare  program. 

Under  the  current  1876  risk  contract 
program,  HCFA  receives  appUcations  on 
a  continuous  basis  and  also  awards 
contracts  on  a  continuous  basis  as  soon 
as  the  review  process  is  complete,  and 
a  decision  for  approval  has  been 
reached.  We  have  decided  to  maintain 
this  process  for  the  next  few  years  under 
the  M+C  program.  The  BBA,  however, 
provides  a  framework  that  has 
encouraged  us  to  consider  changing  this 
in  the  future.  The  requirements  for  a 
coordinated  open  enrollment  policy  and 
printed  plan  comparison  charts  and  the 
advent  of  the  lock-in  periods  starting  in 
2002  suggests  that  HCFA  move  toward 
a  policy  of  establishing  a  cutoff  date  for 


awarding  contracts  annually.  This  cutoff 
date  would  be  timed  to  ensure  that  all 
new  plans  are  included  in  the  printed 
plan  comparison  charts.  If  we 
established  a  cutoff  phase,  HCFA  would 
implement  this  change  to  the 
application  and  award  processes  in  the 
year  2001  in  time  for  the  first  year  of  the 
lock-in.  We  invite  comments  on  this 
issue. 

5.  Nonrenewal  of  Contract  (§422.506) 

Section  422.506(a)  discusses  the 
process  that  an  M+C  organization  must 
follow  if  it  decides  not  to  renew  its 
contract.  If  the  M+C  organization  does 
not  want  to  renew  its  contract,  it  must 
notify  HCFA  in  writing  by  May  1  of  the 
year  preceding  the  year  that  the  M+C 
organization  intends  to  no  longer 
contract  with  HCFA.  In  addition,  the 
M+C  organization  must  notify  each 
Medicare  enrollee  by  mail  at  least  90 
days  before  the  effective  date  of  the 
nonrenewal.  It  must  also  notify  the 
general  pubUc  at  least  90  days  before  the 
end  of  the  current  calendar  year  by 
publishing  a  notice  in  one  or  more  of 
the  newspapers  of  general  circulation 
located  in  the  M+C's  geographic  area. 

We  also  provide  that  HCFA  may 
accept  a  nonrenewal  notice  of  an  M+C 
organization's  decision  not  to  renew  its 
contract  submitted  after  May  1  if  the 
M+C  organization  complies  with  the 
requirements  concerning  enrollee  and 
pubUc  notification  and  acceptance 
would  not  otherwise  jeopardize  the 
effective  and  efficient  administration  of 
the  Medicare  program.  The  May  1 
deadline  is  timed  to  coincide  with  the 
ACR  submission  and  internal  HCFA 
timelines  that  require  the  timely 
submission  of  information  necessary  for 
developing  annual  health  fair/open 
enrollment  materials  that  will  be  made 
available  to  new  and  already-enrolled 
Medicare  beneficiaries.  We  believe  that 
the  conference  committee  reports  make 
it  clear  that  the  Congress  intends  for 
Medicare  beneficiaries  to  make 
informed  choice  based  on  accurate, 
comparative  M+C  plan  information.  The 
Conferees  further  make  it  clear  that  the 
Secretary  must  take  all  steps  necessary 
to  ensure  that  all  Medicare  beneficiaries 
are  provided  the  information  needed  to 
make  informed  choices  about  health 
coverage.  We  assert  that  the  date- 
specific  deadlines  by  which  an  M+C 
organization  must  notify  HCFA  of  its 
decision  not  to  renew  its  contract  is  a 
necessary  step  that  promotes  and 
represents  the  best  intent  of  the  law. 

Section  1857(c)(4)  provides  that  the 
Secretary  cannot  enter  into  an  M+C 
contract  with  an  M+C  organization  if, 
within  the  preceding  five  years,  that 
organization  has  had  an  M+C  contract 
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that  was  "terminated  at  the  request  of 
the  organization,"  except  "in 
circumstances  that  warrant  special 
consideration,  as  determined  by  the 
Secretary."  While  Congress  used  the 
word  "terminated"  rather  than 
"nonrenewed,"  the  only  way  that  a 
contract  could  end  solely  "at  the  request 
of  the  organization"  would  be  as  the 
result  of  a  notice  of  nonrenewal  of  the 
contract.  In  the  case  of  a  termination  by 
I  mutual  consent,  discussed  below,  this 
\  only  occxirs  if  HCFA  agrees  that  a 
''  termination  of  the  contract  is  in  the  best 
interests  of  beneficiaries.  Even  in  the 
case  of  a  termination  by  the  M+C 
organization  under  §  422.512  (discussed 
below),  an  organization  does  not  have 
the  right  simply  to  "request" 
termination  of  the  contract.  Rather,  it 
must  show  HCFA  noncompliance  with 
HCFA's  obligations.  This  has  never 
happened  under  the  Fart  417 
counterpart  of  this  authority  for  an 
organization  to  terminate  its  contract 
(§  417.494(c)).  Thus,  we  have  always 
interpreted  similar  language  in  section 
1876  to  apply  when  an  organization 
nonrenews  its  contract.  We  therefore 
make  this  interpretation  explicit  in 
§  422.506(a)(4). 

HCFA  decision  not  to  authorize 
renewal.  In  accordance  with  §422.506, 
contracts  are  renewed  annually  only  if 
(1)  HCFA  informs  the  M+C  organization 
that  it  authorizes  a  renewal  and  (2)  the 
M+C  organization  has  not  provided 
HCFA  with  a  nonrenewal  notice. 
Section  422.506(b)(1)  provides  that 
HCFA  may  decline  to  authorize  a 
renewal  of  a  contract  for  any  of  the 
following  reasons: 

•  The  M+C  organization  has  not  fully 
implemented  or  shown  discemable 
progress  in  implementing  quality 
improvement  projects; 

•  The  M+C  organization  demonstrates 
insufficient  enrollment  growth.  As 
participation  in  the  M+C  program  grows 
it  is  inevitable  that  some  contracting 
entitles  will  not  eiutjll  sufficient 
numbers  of  Medicare  beneficiaries  to 
justify  the  administrative  costs 
associated  with  regulating  meet  the 
applicable  minimum  enrollment 
requirements  at  §  522.514. 

•  For  any  of  the  reasons  listed  in 

§  422.510(a)  which  would  also  permit 
HCFA  to  terminate  the  contract. 

•  The  M+C  organization  has 
committed  any  of  the  acts  in 

§  422.752(a)  which  would  support  the 
imposition  of  intermediate  sanctions  or 
civil  money  penalties  under  Subptirt  O. 
'*.'e  believe  that  these  aforementioned 
reasons  for  not  authorizing  renewal  of  a 
contract  are  consistent  with  HCFA's 
intent  to  fulfill  its  role  as  a  prudent 
purchaser  of  health  care  services. 


Section  422.506(b)(2)  provides  that  if 
HCFA  decides  not  to  authorize  the 
renewal  of  a  contract,  HCFA  gives 
written  notice  to^ 

•  The  M+C  organization  by  mail  by 
May  1  of  the  current  calendar  year; 

•  The  M+C  organization's  enroUees  at 
least  90  days  before  the  end  of  the 
current  caleildar  year;  and 

•  The  general  public,  by  publishing  a 
notice  in  one  or  more  newspapers  of 
general  circulation  in  each  community 
or  county  located  in  the  M+C 
organization's  service  area,  at  least  90 
days  before  the  end  of  the  current 
calendar  year. 

Section  422.506(b)(3)  provides  that 
HCFA  give  the  M+C  organization 
written  notice  of  its  right  to  appeal  the 
nonrenewal  decision  in  accordance  with 
subpart  N. 

6.  Modification  or  Termination  of  a 
Contract  by  Mutual  Consent  (§  422.508) 

We  provide  guidance  at  §  422.508(a) 
that  allows  for  contract  termination  by 
mutual  consent.  If  a  contract  is 
terminated  by  mutual  consent,  except  as 
provided  in  the  §  422.508(b),  the  M+C 
organization  must  provide  notice  to  its 
Medicare  enroUees  and  the  general 
public  as  provided  in  §422. 512(b)  (2), 
and  (3).  If  the  contract  terminated  by 
mutiial  consent  is  replaced  on  the 
following  day  by  a  new  M+C  contract, 
the  notice  specified  above  does  not  need 
to  be  provided. 

Wehave  developed  a  mutual  consent 
termination  policy  because  we  believe 
that  there  are  circimistances  under 
which  an  M+C  organization  may  agree 
to  a  mutual  termination  by  consent. 
This  policy  gives  HCFA  the  option  to 
offer  this  alternative  to  affected  M+C 
organizations.  Fiulher,  HCFA  may 
decide  that  it  is  in  the  best  interests  of 
tax  payers.  Medicare  beneficiaries  and 
the  Medicare  program  to  agree  to  let  an 
M+C  organization  terminate  its  contract 
midyear.  Finally,  we  believe  this  policy 
accommodates  M+C  organizations  that 
may  wish  to  terminate  their  contract  by 
mutual  consent  at  the  end  of  a  calendar 
year  and  enter  into  a  new  12  month 
contract  year  on  January  1  during  the 
years  prior  to  2002.  We  invite  comment 
on  this  proposed  poUcy. 

In  §422.508,  with  some 
modifications,  we  have  retained  the 
provision  for  contract  modification  or 
termination  by  mutual  consent  that 
applies  to  contracts  under  section  1876. 
As  under  §  417.494(a),  contracts  may  be 
modified  or  terminated  at  any  time  by 
written  mutual  consent.  The  two 
chemges  we  have  made  are  that  (1)  we 
have  changed  the  obligation  to  provide 
enroUees  and  the  public  with  notice  of 
a  termination  to  conform  to  the  60-day 


notice  requirement  in  §  422.512(b)  (2) 
and  (3)  (which  retained  the  enrollee 
notice  requirement  in  §  417.484(c)(2)); 
and  (2)  we  have  provided  for  an 
exception  to  the  notice  requirement  for 
cases  in  which  a  contract  being 
terminated  by  mutual  consent  is  being 
replaced  by  a  new  contract  on  the  day 
the  termination  becomes  effective.  We 
continue  to  require  that  M+C 
organizations  notify  their  Medicare 
beneficiary  enroUees  of  any  changes  that 
may  occur  pursuant  to  a  contract 
modification  by  mutual  consent  within 
timeframes  specified  by  HCFA. 

7.  Termination  of  a  Contract  by  HCFA 
(§422.510) 

Section  1857(c)(2)  provides  that  the 
Secretary  may  at  any  time  terminate  an 
M+C  organization  contract  if  the 
Secretary  determines  that  the  M+C 
orgemization — 

•  Failed  substantially  to  carry  out  the 
contract; 

•  Is  carrying  out  the  contract  in  a 
manner  inconsistent  with  the  efficient 
and  effective  administrative  of  Medicare 
Fart  C;  or 

•  No  longer  substantially  meet  the 
applicable  conditions  of  Medicare  Part 
C. 

In  addition  to  repeating  the  above 
statutory  language,  we  are  implementing 
this  language  by  identifying  specific 
circimistances  that  we  believe  constitute 
examples  of  an  M+C  organization 
substantially  failing  to  carry  out  either 
its  contract,  or  carrying  out  its  contract 
in  a  manner  that  is  inconsistent  with  the 
effective  and  efficient  administration. 
Specifically,  we  have  identified  the 
following  circumstances:  The  M+C 
organization  commits  or  participates  in 
fraudulent  or  abusive  activities  affecting 
the  Medicare  program;  the  M+C 
organization  substantially  fails  to 
comply  with  requirements  in  Subpart  M 
relating  to  grievances  and  appeals;  the 
M+C  organization  fails  to  provide  HCFA 
with  valid  encounter  data  as  required 
under  §422.257;  the  M+C  organization 
fails  to  implement  an  acceptable  quality 
assessment  and  performance 
improvement  program  as  required  under 
Subpart  D;  the  M+C  organization 
substantially  fails  to  comply  with  the 
prompt  payment  requirements  in 
§  422.520;  the  M+C  organization 
substantially  fails  ^o  comply  with  the 
service  access  requirements  in  §422.112 
or  §  422.114;  the  M+C  organization  fails 
to  comply  with  the  requirements  of 
§  422.208  regarding  physician  incentive 
plans. 

Section  1857(h)(2)provides  authority 
for  the  Secretary  to  immediately 
terminate  a  contract  with  an  M+C 
organization  in  instances  where  the 
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Secretary  determines  that  a  delay  in 
termination  resulting  from  compliance 
with  the  procedures  in  section 
1857(h)(1)  discussed  below  would  pose 
an  imminent  and  serious  risk  to  the 
health  of  enrolled  Medicare 
beneficiaries. 

We  have  implemented  this  authority 
as  follows.  First,  §  422.510(a)(5) 
provides  for  termination  when  an  M+C 
organization  experiences  financial 
difficulties  so  severe  that  its  abiUty  to 
make  necessary  health  services  available 
is  impeured  to  the  point  of  posing  an 
imminent  and  serious  risk  to  the  health 
of  its  enrollees,  or  when  the 
organization  otherwise  fails  to  make 
services  available  to  the  extent  that  such 
a  risk  to  health  exists.  Second, 
§  422.510(b)(2)  provides  that  a 
termination  based  on  §  422.510(a)(5) 
tfikes  effect  immediately.  Third 
§  422.510(c)  provides  that  the 
opportunity  for  corrective  action  does 
not  apply  to  a  termination  based  upon 
§  422.510(a)(5).  And  fourth,  subpart  N  of 
part  422  provides  that  in  the  case  of  a 
termination  based  on  §  422.510(a)(5),  a 
hearing  is  not  provided  until  after  the 
termination  takes  effect. 

Section  1857(h)(1)  specifies 
procedures  that  must  be  followed  before 
a  termination  by  HCFA  can  take  effect 
(unless  the  exception  for  an  imminent 
and  serious  risk  to  health  appUes,  as 
discussed  above).  We  specify  these 
requirements  at  §  422.50(b)(1).  Section 
1857(h)(1)(A)  requires  that  the  M+C 
organization  be  provided  with  a 
"reasonable  opportunity  to  develop  and 
implement  a  corrective  action  plan  to 
correct  the  deficiencies"  that  were  the 
basis  for  a  decision  that  grounds  for 
termination  existed  under  section 
1857(c)(2).  Section  422.510(c)  provides 
for  such  a  corrective  action  opportunity, 
consistent  with  time  frames  specified  in 
Subpart  N.  except  in  cases  in  which  the 
termination  is  based  upon 
§  422.510(a)(5).  and  the  "imminent  and 
serious"  risk  to  health  exception  in 
section  1857(h)(2)  applies. 

Section  1857(h)(1)(B)  requires  that  the 
Secretary  provide  the  M+C  organization 
with  "reasonable  notice  and 
opportunity  for  hearing,"  including  "the 
right  to  appeal  an  initial  decision  *  *  * 
before  terminating  the  contract." 
(Emphasis  added.)  Section  422.510(d) 
implements  this  provision  by  requiring 
that  a  notice  of  appeal  rights  under 
Subpart  N  be  provided  when  a 
termination  notice  is  sent  to  an  M+C 
organization.  This  notice  would  specify 
that  the  termination  would  not  be 
effective  until  after  the  hearing  and 
appeal,  except  in  the  case  of  a 
termination  under  §  422.510(a)(5). 


Also,  in  instances  where  it  is 
necessary  for  HCFA  to  immediately 
terminate  its  contract  with  an  M+C 
organization  for  violations  prescribed  in 
§  422.510(a)(5).  we  specify  in 
§  422.510(b)(2)  that  if  a  termination 
notice  is  sent  and  takes  effect  in  the 
middle  of  the  month,  HCFA  has  the 
right  to  recover  a  prorated  share  of  its 
payment  made  to  the  M+C  organization 
at  the  beginning  of  the  month  following 
notice  of  said  termination. 

8.  Termination  of  a  Contract  by  the  M+C 
Organization  (§422.512) 

Paragraph  (a)  of  §  422.512  provides 
that  the  M+C  organization  may 
terminate  the  contract  if  HCFA  has 
failed  substantially  to  carry  out  the 
terms  of  the  contract.  The  paragraph  (b) 
through  (d)  establishes  requirements  for 
giving  notice,  specifies  when  the 
termination  is  effective,  and  establishes 
when  HCFA's  liability  for  payment  to 
the  M+C  organization  ends.  Paragraph 
(e)  states  that  organizations  that 
terminate  their  contract  with  HCFA 
cannot  enter  into  an  agreement  with  the 
Secretary  for  five  years  unless  there  are 
circumstances  that  warrant  special 
consideration. 

9.  Minimum  Enrollment  Requirements 
(§422.514) 

The  newly-created  section  1857(b)  of 
the  Act  specifies  that  HCFA  may  not 
enter  into  a  contract  with  an  M+C 
organization  imless  the  organization  has 
at  least  5,000  enrollees  (or  1,500  if  it  is 
a  PSO),  or  at  least  1,500  enrollees  (or 
500  tf  it  is  a  PSO)  if  the  organization 
primarily  serves  individuals  residing 
outside  of  urbanized  areas.  We  specify 
these  requirements  in  §  422.514(a). 

Section  1857(b)  refers  to  individuals 
"who  are  receiving  health  benefits 
through  the  organization."  We 
considered  interpreting  receiving  health 
"benefits"  to  mean  more  than  simply 
receiving  health  services.  A  hospital  or 
doctor  can  furnish  health  services  on  a 
fee-for-service  basis,  or  an  organization 
can  ac/minisfer  health  benefits  offered 
by  an  employer  without  actually 
providing  "benefits"  in  the  form  of 
covered  costs.  We  also  recognize  that 
some  new  organizations,  both  federally 
waivered  PSOs  and  new  state  licensed 
entities,  will  apply  to  enter  the  M+C 
program.  Thus,  such  an  interpretation 
would  allow  some  new  entities  to 
achieve  the  minimum  enrollment 
requirement  without  having  any  or  very 
little  enrollment. 

The  minimum  enrollment 
requirement  is  an  indicator  that  the 
organization  applying  for  an  M+C 
contract  can  handle  risk  and  capitated 
payments  and  also  is  able  to  effectively 


manage  a  health  care  delivery  system 
including  the  enrollment  and 
disenroUment  of  beneficiaries  and  the 
timely  payment  of  claims,  provide 
quahty  assurance,  and  have  systems  to 
handle  grievances  and  appeals.  While 
having  experience  with  risk  based 
payments  indicates  the  organization  can 
handle  risk,  it  does  not  provide  any 
assurance  that  the  organization  can 
manage  all  the  contractual  requirements 
of  an  M+C  organization. 

We  realize  that  through  the  waiver 
process  for  federally  waivered  PSOs  and 
the  application  process  for  all  new 
entities  we  require  reasonable  assurance 
that  the  organization  will  be  able  to 
manage  their  contract.  We  do  not  want 
to  add  an  additional  barrier  to  entry  for 
those  organizations  that  have  gone 
through  the  waiver  process  or  state 
licensiue  but  are  still  start-up 
organizations. 

We  have  decided  to  require  that  the 
minimimi  enrollment  requirement  can 
only  be  met  counting  enrollees  in  the 
particular  organization.  This  will  show 
the  organization  can  handle  risk  and 
manage  their  system. 

Section  1857(b)(2)  contains  the 
statement  that  the  term  "covered  Uves" 
should  be  substituted  for  "individiials" 
in  applying  the  minimiun  enrollment 
rule  to  MSA  plans.  As  such,  we  will 
count  covered  lives  for  MSAs  for 
piuposes  of  meeting  the  minimum 
enrollment  requirements. 

As  stated  earlier,  section  1857fb)(3) 
allows  M+C  organizations  to  request  a 
waiver  of  minimum  eiuollment 
requirements  during  the  first  3  contract 
years.  Therefore,  imder  §  422.514(b) 
HCFA  may  waive  the  minimum 
enrollment  requirement  for  1  year  to 
those  organization  that  need  a  waiver 
provided  such  organizations 
satisfactorily  demonstrate:  prior 
experience  with  risk-based  payment 
arrangements;  the  ability  to  bear 
financial  risk  under  the  M+C  contract; 
and  marketing  and  enrollment  activities 
necessary  to  meet  enrollment 
requirements  specified  at  §422.514 
(a)(1)  and  (a)(2).  Both  HCFA  actuaries 
and  the  National  Association  of 
Insurance  Conunissioners  recommend 
against  entering  into  an  contract  with  a 
applicant  who  does  not  project  reaching 
500  members  within  a  short  timeframe. 
HCFA  will  monitor  closely  the  progress 
of  organizations  in  meeting  at  least  this 
goal  during  the  first  contract  year. 

If  the  organization  does  not  meet  the 
apphcable  minimum  enrollment 
requirement  by  the  end  of  its  first  year 
of  operation  we  may  waive  the 
requirements  for  an  additional  year  if 
the  organization  meets  the  requirement 
specified  in  §  422.514(b)(2): 
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•  Requests  an  additional  minimum 
enrollment  waiver  at  least  120  days 
before  the  end  of  the  year; 

•  Continues  to  demonstrate  an  ability 
to  meet  its  contractual  obligations  and 
bear  Hnancial  risk;  and, 

•  Demonstrates  an  acceptable 
marketing  and  enrollment  process.  The 
organization's  enrollment  projections 
for  the  second  year  of  the  waiver  will 
become  its  enrollment  standard. 

In  paragraph  §  422.514(b)(3)  we  state 
that  we  will  only  approve  a  third  and 
final  waiver  year  if  the  organization  has 
achieved  the  transitional  enrollment 
standard  that  the  organization  projected 
in  their  marketing  and  enrollment  plan 
required  to  receive  a  waiver  for  their 
second  year. 

Finally,  if  an  organization  does  not 
achieve  the  minimum  enrollment 
requirement  and  is  not  operating  with  a 
minimum  enrollment  waiver,  HCFA 
may  elect  not  to  renew  the  M+C 
organization's  contract,  we  specify  this 
at  §  422.514(c). 

10.  Reporting  Requirements  (§422.516) 

This  M-t-C  regulation  contains  a 
number  of  sections  that  specify 
information  requirements  for  M+C 
organizations.  This  information  is  to  be 
provided  from  organizations  to  HCFA 
(see  §§422.64.  422.502.  and  422.512). 
from  HCFA  to  beneficiaries  (see 
§422.64),  and  from  the  organizations  to 
the  beneficiaries  (see  §§  422.80  and 
422.110). 

The  following  listing  summarizes  all 
the  information  required  to  be  disclosed 
either  to  HCFA.  to  beneficiaries,  or  to 
both: 

•  Benefits 

•  Premiums 

•  Service  area 

•  Quality  and  Performance:  Outcomes. 
HEDIS.  DisenroUment,  satisfaction 

•  Supplemental  benefits 

•  Access:  Number,  mix,  and 
distribution  of  providers 

•  Out  of  area  coverage 

•  Emergency  care  coverage 

•  Supplemental  premiums 

•  Prior  authorization  rules 

•  Grievances  and  appeals  procedures 
and  data 

•  Quality  assurance  program 

•  Utilization  controls 

•  Compensation  methods 

•  Financial  reports 

•  Encounter  data 
«  Claims 

•  Enrollment 

These  represent  an  extensive  amount 
of  information  to  be  disclosed  both  to 
HCFA  and  to  beneficiaries.  M+C 
organizations  need  to  be  particularly 
aware  of  the  many  requirements  to 


disclose  information  to  beneficiaries  as 
seen  in  §§422.80  and  422.110.  They 
will  have  to  develop  management 
information  systems  that  meet  these 
disclosure  requirements.  As  it  is.  these 
sections  specify  the  basic  requirements 
as  to  information  to  be  disclosed.  HCFA 
will  provide  more  detailed  policy 
guidance  on  specific  contents  required 
for  each  of  these  data  elements.  These 
additional  requirements  will  be 
developed  with  input  from  the  public, 
such  as  plans,  consumer  groups,  etc. 

M+C  organizations  also  need  to  take 
into  consideration  in  the  development 
of  these  management  information 
systems,  that  they  will  soon  have  to 
meet  the  requirements  of  the 
Administrative  Simplification 
provisions  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996.  This  act  will  result  in  regulations 
for  data  standards  that  effect  all 
components  of  the  health  care  system. 
The  act  will  specify  standards  for  the 
following  types  of  transactions:  claims, 
enrollment  and  disenrollment. 
eligibility,  payments  and  remittances, 
premiums,  first  report  of  injury,  claim 
status,  referral,  providers,  patient 
identifiers,  health  plan  identifiers,  and 
code  sets.  The  organizations  will  also 
need  to  be  in  compliance  with  year  2000 
changes. 

Furthermore.  M+C  organizations  will 
need  to  address  the  confidentiality  and 
privacy  provisions  of  these  regulations 
and  related  regulations,  meet  the 
validation  requirements  associated  with 
several  of  the  data  sets  incorporated  into 
this  regulation,  eg,  encounter  data  will 
need  to  be  validated,  and  be  capable  of 
electronically  transmitting  this 
information  to  HCFA  in  the  future, 
when  such  is  so  specified. 

Section  1857(d)  contains  several 
provisions  involving  the  financial 
records  and  financial  status  of  M+C 
organizations.  As  discussed  above., 
paragraphs  (1)  and  (2)  of  section  1857(d) 
provide  for  auditing  and  inspection  of 
M+C  organizations'  financial  records. 
The  paragraph  (4)  in  section  1857(d) 
specifically  requires  that  organizations 
"in  accordance  with  regulations  of  the 
Secretary,  report  to  the  Secretary 
financial  information."  which  "shall 
include"  such  information  as  the 
Secretary  may  require  demonstrating 
that  the  organization  has  a  fiscally 
sound  operation.  Under  our  authority  at 
section  1856(b)(2)  to  adopt  section  1876 
standards,  we  have  decided  to 
implement  this  authority  in  part  by 
requiring  that  M+C  organizations 
comply  with  financial  reporting 
requirements  currently  set  forth  in 
§417.126.  These  requirements  are  set 
forth  in  §  422.516(a)  and  (b).  We  believe 


that  requirements  specified  in  section 
1857(d)(1).  which  require  HCFA  to 
conduct  annual  audits  of  the  financial 
records  of  M+C  organizations,  compel 
M+C  organizations  to  provide  all 
required  information  described  at 
§  422.516(a)  and  (b).  Included  in  these 
requirements  are — 

•  Requirement  that  M+C 
organizations  develop  and  maintain  a 
system  for  reporting  information  to 
HCFA,  its  enrollees  and  the  general 
public,  information  described  elsewhere 
in  the  regulation. 

•  A  requirement  that  each  M+C 
organization  report  to  HCFA  a 
description  of  significant  business 
transactions. 

•  A  requirement  that  each  M+C 
organization  submit  combined  financial 
statements  to  HCFA  on  a  timely  basis, 
as  defined  by  HCFA. 

•  A  requirement  that  for  any 
employees'  health  benefits  plan  that 
includes  an  M+C  organization  in  its 
o^ering,  the  M+C  organization  must 
furnish,  upon  request,  the  information 
the  organization  needs  to  fulfill  its 
reporting  and  disclosure  obligations 
(wit^  respect  to  the  particular  M+C 
organization]  under  the  Employee 
Retirement  Income  Secxmty  Act  of  1974 
(ERISA). 

•  A  requirement  that  the  organization 
notify  HCFA  regarding  any  loans  or 
other  special  financial  arrangements. 

•  A  requirement  that  each  M+C 
organization  must  make  financial 
information  available  to  eiuollees  upon 
request. 

11.  Prompt  Payment  Requirements 
(§422.520) 

Under  §  422.520,  contracts  with  M+C 
organizations  must  specify  that  the  M+C 
organization  agrees  to  provide  prompt 
payment  of  claims  that  have  been 
submitted  by  providers  for  services  and 
supplies  rendered  to  Medicare  enrollees 
when  these  services  and  supplies  are 
not  furnished  by  an  organization- 
contracted  provider.  While  this 
requirement  closely  follows 
requirements  already  in  place  for 
section  1876  contractors,  (including 
provisions  pertaining  to  interest  to  be 
paid  if  timely  payment  is  not  made), 
section  1857(f)  extends  similar  prompt 
payment  requirements  to  claims 
submitted  by  Medicare  beneficiaries 
enrolled  in  M+C  private  fee-for-service 
plans.  Section  422.520(a)  contains  this 
new  section  1857(f)  requirement,  as  well 
as  the  requirement  that  applies  to  non- 
contracting  providers.  Further,  pursuant 
to  our  authority  under  section 
1856(b)(1)  to  establish  standards  under 
Part  C,  we  require  organizations  to  act 
upon  (either  approve  or  deny,  not 
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necessarily  pay)  all  claims  within  60 
calendar  days  from  the  date  of  request. 
These  claims  include  the  remaining  5 
percent  of  the  clean  claims  not  paid 
within  30  days  as  well  as  all  other 
claims. 

In  addition,  pursuant  to  our  authority 
in  section  1856(b)(1)  to  establish 
standards  under  Part  C,  we  are  requiring 
in  §  422.520(b)  that  contracts  or  other 
written  agreements  between  M+C 
organizations  and  providers  and 
suppliers  contain  a  "prompt  payment" 
provision,  the  terms  of  which  are 
developed  and  agreed  to  by  the  M+C 
organization  and  the  relevant  provider. 

Section  1857(f)(2)  also  contains 
another  new  provision  that  specifies 
that  if  the  Secretary  determines  that  the 
organization  fails  to  make  payments 
promptly  to  non-contracting  providers 
and  suppliers  as  required  under  section 
1857(f)(1)  (and  §  422.520(a)).  the 
Secretary  may  provide  for  direct 
payments  to  affected  providers  and 
suppliers.  We  articulate  these 
requirements  in  §  422.520(c). 

Special  Rules  for  RFB  Societies 

Enrollment  restriction  rules  may  be 
imposed  by  religious  fraternal  benefit 
society  M-t-C  organizations,  provided  the 
restriction  of  enrollment  is  consistent 
with  the  requirements  identified  in 
section  1859(e)  of  the  Act.  The  RFB 
M+C  organizations  must  still  meet  the 
requirements  for  financial  solvency. 
Moreover,  the  Secretary  may  adjust  the 
M+C  organization's  payment  to  account 
for  the  unique  actuarial  characteristics 
of  the  individuals  enrolled  in  the  RFB 
M+C  organization.  We  specify  these 
requirements  in  §  422.250(a). 

L.  Effect  of  Change  of  Ownership  or 
Leasing  of  Facilities  During  Term  of 
Contract 

This  interim  final  rule  applies  to  M+C 
organizations  the  provisions  concerning 
the  effect  of  change  of  ownership  or 
leasing  facilities  during  the  term  of  the 
contract  that  are  ciurently  set  forth  with 
regard  to  HMOs  and  CMPs  in  subpart  M 
of  part  417  to  M+C  organizations.  This 
is  accomplished  by  designating 
§§417.520  through  417.523  as 
§§  422.550  through  422.533  in  a  new 
subpart  L  in  part  422  and  making 
certain  nomenclature  changes.  (A  cross- 
reference  to  subpart  L  of  part  422  is 
included  in  subpeul  M  of  part  417  in 
order  that  these  provision  may  continue 
to  apply  to  Medicare  contracts  with 
HMOs  and  CMPs  under  section  1876.) 
We  also  revise  redesignated  §  422.550 
(formerly  §  417.520)  to  add  that  an  M+C 
organization  that  has  Medicare  contract 
in  effect  and  is  considering  or 
negotiating  a  change  in  ownership  must 


provide  to  HCFA  updated  financial 
information  and  a  discussion  of  the 
financial  and  solvency  impact  of  the 
change  of  ownership  on  the  surviving 
organization.  We  also  add  this 
requirement  to  redesignated  §422.552 
(formerly  §  417.522),  which  contains 
requirements  relating  to  novation 
agreements. 

M.  Subpart  M — Grievances, 
Organization  Determinations,  and 
Appeals  (§§  422.560  Through  622) 

1.  Introduction 

Subpart  M  of  part  422  implements 
sections  1852(f)  and  (g),  which  set  forth 
the  procedures  M+C  organizations  must 
follow  with  regard  to  grievances, 
organization  determinations,  and 
reconsiderations  and  other  appeals. 
Under  section  1852(f),  an  M+C 
organization  must  provide  meaningful 
procedures  for  hearing  and  resolving 
grievances  between  the  organization 
(including  any  other  entity  or  individual 
through  which  the  organization 
provides  health  care  services)  and 
enroUees  in  its  M+C  plans.  Section 
1852(g)  addresses  the  procedural 
requirements  concerning  coverage 
("organization")  determinations  and 
reconsiderations  and  other  appeals.  As 
discussed  in  detail  below,  only  disputes 
concerning  "organization 
determinations"  are  subject  to  the 
reconsideration  and  other  appeal 
requirements  under  section  1852(g).  In 
general,  organization  determinations 
involve  whether  an  enrollee  is  entitled 
to  receive  a  health  service  or  the  amount 
the  enrollee  is  expected  to  pay  for  that 
service.  All  other  disputes  are  subject  to 
the  grievance  requirements  under 
section  1852(f).  For  purposes  of  this 
regulation,  a  reconsideration  consists  of 
a  review  of  an  adverse  organization 
determination  (a  decision  that  is 
unfavorable  to  the  M+C  enrollee,  in 
whole  or  in  part)  by  either  the  M+C 
organization  itself  or  an  independent 
review  entity.  We  use  the  term  "appeal" 
to  denote  any  of  the  procedures  that 
deal  with  the  review  of  organization 
determinations,  including 
reconsiderations,  hearings  before 
administrative  law  judges  (ALJs), 
reviews  by  the  Departmental  Appeals 
Board  (DAB)  and  judicial  review. 

For  the  grievance,  organization 
determination,  and  appeal 
requirements,  an  M+C  organization 
must  establish  procedures  that  satisfy 
these  requirements  with  respect  to  each 
M+C  plan  that  it  offers.  These 
requirements  generally  are  the  same  for 
each  type  of  M+C  plan — including  M+C 
non-network  MSA  plans  and  M+C  PFFS 
plans. 


The  grievance,  organization 
determination,  and  appeal  requirements 
for  M+C  organizations  that  are  set  forth 
in  this  interim  final  rule  are  largely 
based  on  the  existing  rules  for  managed 
care  organizations  under  part  417. 
Subpart  Q,  Beneficiary  Appeals.  This  is 
in  accord  with  section  1856(b)(2),  which 
directs  that  the  M+C  standards  be  based 
on  the  analogous  standards  established 
under  section  1876,  as  long  as  they  are 
consistent  with  the  requirements  in  part 
C.  Moreover,  we  note  that  to  some 
extent  the  statutory  requirements 
themselves  reflect  policies  contained  in 
the  existing  part  417  requirements.  For 
example,  the  requirements  under 
section  1852(g)(3)  concerning  expedited 
organization  determinations  and 
reconsiderations  essentially  incorporate 
the  expedited  review  procedures  that 
were  issued  in  HCFA's  April  30, 1997 
final  rule  with  comment  (62  FR  23368). 
(That  final  rule  established  expedited 
review  processes  for  organization  and 
reconsidered  determinations,  and 
clarified  that  the  definition  of  an 
organization  determination  includes 
discontinuations  of  service.) 

Thus,  the  significant  differences 
between  the  grievance  and  appeal 
requirements  that  apply  under  the  M+C 
program  and  the  existing  requirements 
in  subpart  Q  of  part  417  are:  (1)  changes 
that  are  explicitly  mandated  under  the 
statute,  such  as  the  requirement  under 
section  1852(g)(4)  that  HCFA  contract 
with  an  independent  outside  entity  to 
review  coverage  denials;  and  (2) 
changes  that  implement  statutory  intent, 
such  as  the  reduced  timeframe  for 
reconsiderations,  which  is  consistent 
with  both  the  discretion  provided  under 
section  1852(g)(2)(A)  and  Congress' 
expectations  as  stated  in  the  BBA 
conference  report.  (As  discussed  below, 
the  conference  report  states  that  the 
Conferees  '■*   *   •  assume  that  the 
Secretary  will  address  the  issue  of 
[reconsideration]  timeframes  in  the  Part 
C  regulations"  and  intend  that  the 
Secretary  adopt  timeframes  that  are 
shorter  than  those  in  existing 
regulations.  See  H.R.  Rep.  No.  105-217, 
pg.  605  (1997).)  The  only  other 
substantive  changes  contained  in  these 
requirements  are  .the  incorporation  into 
the  regulations  of  several  limited  policy 
clarifications  that  have  been  issued  by 
HCFA  as  implementing  instructions 
pursuant  to  our  April  30,  1997  find 
rule.  These  changes  are  discussed  in 
detail  below. 

In  addition  to  these  limited 
substantive  changes,  we  have  also  taken 
the  opportunity  to  make  numerous 
editorial  and  organizational  changes  in 
adopting  the  part  417  regulation 
language  on  beneficiary  appeals  for 
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purposes  of  the  M+C  program.  For 
example,  we  have  added  material  that 
summarizes  the  rights  of  M+C  emrollees, 
and  we  have  established  distinct 
sections  that  clearly  explain  the 
timeframe  and  notice  requirements  for 
standard  and  expedited  organization 
determinations.  These  types  of  changes 
do  not  affect  the  rights  of  beneficiaries 
or  the  responsibihties  of  M+C 
organizations  with  regard  to  grievances, 
organization  determinations,  and 
appeals,  but  we  believe  they  can  help  to 
ensure  that  these  rights  and 
responsibilities  are  more  clearly 
imderstood  within  the  managed  care 
community. 

2.  General  Provisions  (§§  422.560- 
522.562) 

Subpart  M  begins  with  an 
introductory  section  (§  422.560)  that 
simply  sets  out  the  statutory  basis  and 
scope  for  the  requirements  that  follow. 
Although  this  material  is  generally 
shorter  and  more  concise  than  the 
similar  provisions  of  subpart  Q  in  part 
417,  we  are  now  specifying  under 
§  422.560(b]  that  the  rules  concerning 
notice  of  noncoverage  on  inpatient 
hospital  care  and  immediate  peer 
review  organization  (PRO)  review 
procedures  for  noncoverage 
determinations  fall  within  the  scope  of 
the  M+C  subpart  M  requirements. 

Section  422.561  then  sets  forth  several 
definitions  for  terms  used  in  the 
subpart.  Note  that  some  definitions 
previously  located  in  subpart  Q  of  part 
417  (such  as  "ALJ")  have  now  been 
included  in  §  400.200,  rather  than  in 
part  422,  since  they  constitute 
definitions  that  apply  for  all  Medicare 
and  Medicaid  purposes.  Terms  included 
here  that  are  not  defined  in  existing  part 
417  include  "appeal,"  "authorized 
representative,"  "enrollee." 
"grievance,"  and  "physician."  For  the 
most  part,  these  definitions  are  self- 
explanatory;  they  do  not  impose  any 
new  requirements  on  M+C 
organizations.  For  example,  we  clarify 
that  an  "authorized  representative"  is 
an  individual  authorized  by  an  enrollee 
to  act  on  his  or  her  behalf  in  obtaining 
an  organization  determination,  or  in 
dealing  with  any  levels  of  the  appeal 
process,  subject  to  the  Social  Security 
regulations  in  20  CFR  part  404,  subpart 
R.  We  also  specify  that,  for  purposes  of 
subpart  M,  the  term  "enrollee"  includes 
an  enrollee's  authorized  representative. 
Together,  these  definitions  should 
clarify  that  the  rights  of  enrollees  with 
respect  to  grievance  and  appeal 
procedures  can  consistently  be 
exercised  for  them  by  their  authorized 
representatives,  except  where 
specifically  proscribed  in  the 


regulations.  We  also  establish  that 
"physician"  is  defined  according  to 
section  1861(r),  which  is  the  standard 
definition  for  both  original  Medicare 
and  the  M+C  program. 

Section  422.562,  General  Provisions, 
provides  an  overview  of  the  rights  and 
responsibihties  of  M+C  organizations 
and  M+C  enrollees  with  respect  to 
grievances,  organization  determinations, 
and  appeals.  The  responsibilities  of 
M+C  organizations,  under  §  422.562(a), 
essentially  parallel  those  in  existing 
§41 7.604(a).  We  have  added  a  provision 
stating  that  if  an  M+C  organization 
delegates  any  of  its  responsibilities 
under  subpart  M  to  another  entity  or 
individual  through  which  the 
organization  provides  health  care 
services,  the  M+C  organization  is 
ultimately  responsible  for  ensuring  that 
the  applicable  grievance  and  appeal 
requirements  are  still  met.  This  concept 
is  expUcitly  stated  in  section  1852(f) 
concerning  grievance  procedures,  and 
we  beUeve  it  is  equally  germane  for 
purposes  of  organization  determinations 
and  appeals.  An  M+C  organization's 
responsibility  for  functions  that  it 
delegates  is  also  established  under  the 
contract  requirements  set  forth  in 
§422.502(i).  (Although  we  do  not 
encourage  M+C  organizations  to 
delegate  their  grievance,  organization 
determination  or  appeal  responsibilities, 
we  recognize  that  particularly  for  an 
M+C  non-network  MSA  plan  or  an  M+C 
PFFS  plan,  an  organization  offering 
such  a  plan  may  choose  to  delegate 
some  of  these  responsibilities  to  local 
entities  that  can  meet  the  appUcable 
subpart  M  requirements.) 

Section  422.562(b)  explains  the  basic 
rights  of  M+C  enrollees  imder  subpart  M 
and  provides  regulatory  references  to 
the  sections  that  fully  explain  the 
relevant  rights.  This  section  does  not 
establish  any  rights  beyond  those  now 
available  under  the  part  417  rules,  but 
consohdates  general  information  about 
enrollees'  rights  into  a  central  location 
in  the  regulations. 

Like  the  part  417  regulations,  the 
general  provisions  section  concludes 
with  brief  sections  addressing  the 
applicability  of  requirements  in  subpart 
M  and  the  applicability  of  other 
regulations  under  title  II  of  the  Act. 

3.  Grievance  Procedures  (§  422.564) 

As  noted  above,  section  1852(f) 
requires  that  each  M+C  organization 
provide  "meaningful  procedures  for 
hearing  and  resolving  grievances." 
There  is  no  explicit  indication  in  the 
statute  of  what  constitutes  a  grievance: 
however,  given  the  provision  in  section 
1856(b)(2)  for  basing  Part  C  standards  on 
standards  under  section  1876.  we  have 


retained  the  meaning  of  grievance  used 
in  part  417.  We  have  defined  this  term 
in  §  422.561  as  any  complaint  or  dispute 
other  than  one  that  involves  an 
"organization  determination"  (as 
described  under  §  422.566(b)). 

An  enrollee  might  file  a  grievance  if, 
for  example,  the  enrollee  received  a 
service  but  believed  that  the  demeanor 
of  the  person  providing  the  service  was 
insulting  or  otherwise  inappropriate. 
Also,  as  specified  under 
§§422.570(d)(2){ii)and 
422.584(d)(2)(ii),  grievance  procedures 
would  apply  when  an  enrollee  disagrees 
with  an  M+C  organization's  decision  not 
to  comply  with  an  enrollee's  request  to 
expedite  an  organization  determination 
or  a  reconsideration.  Under  §  422.564(a), 
we  are  requiring  that  an  M+C 
organization  must  resolve  grievances  in 
a  timely  manner  and  that  procedures  for 
doing  so  must  comply  with  any 
guidelines  established  by  HCFA.  This 
gviidance  would  include  forthcoming 
instructions,  rulemaking,  and 
requirements  built  into  HCFA's  QuaUty 
Improvement  System  for  Managed  Care 
(QISMC).  (See  section  II.D  of  tiiis 
preamble  for  more  information  about 
QISMC.)  Section  422.564(b)  then 
clarifies  that  grievance  procedures  are 
separate  and  distinct  from  appeal 
procedures,  which  address  organization 
determinations.  We  also  clarify  under 
§  422.564(c)  that  the  PRO  complaint 
process  under  section  1154(a)(14) 
addresses  quality  issues,  but  is  separate 
and  distinct  from  the  M+C 
organization's  grievance  procedures. 

Although  we  have  not  in  the  past 
oudined  detailed  requirements  for  a 
plan's  grievance  procedures,  we 
considered  doing  so  in  this  interim  final 
rule  as  a  means  of  implementing  the 
requirement  under  section  1852(f)  for 
meaningful  grievance  procedures. 
Accordingly,  we  consulted  with  the 
managed  care  industry  as  well  as 
beneficiary  advocacy  groups,  reviewed 
comments  we  received  from  the  public, 
and  looked  to  recent  standards  in  this 
area,  such  as  those  developed  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC).  (NAIC  has 
developed  and  adopted  a  Model 
Grievance  Act  setting  forth  standards  for 
grievance  procedures  that  include 
timeframes  for  the  resolution  of  quality- 
related  issues.)  We  also  recognize  that 
section  1852(c)(2)(C)  requires 
organizations  to  provide  data  on  the 
number  of  grievances  and  their 
disposition  in  the  aggregate  upon  an 
enrollee's  request,  and  we  believe 
timely  processing  of  grievances  is 
necessary  to  assist  in  consistent  data 
reporting.  Thus,  we  considered 
requiring  certain  timeframes  for 
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addressing  grievances  and  contemplated 
further  clarification  of  the  definition  of 
a  grievance. 

However,  due  to  limited  time  for 
rulemaking,  input  we  received  from  the 
public  opposing  mandated  grievance 
procedures,  and  our  understanding  that 
extensive  research  is  underway 
concerning  State  grievance  requirements 
(the  results  of  which  should  be  available 
in  the  very  near  future),  we  have 
decided  not  to  prescribe  specific 
timeframes  for  grievances  in  this  rule 
and  instead  to  consider  doing  so 
through  proposed  rulemaking.  We  plan 
to  address  such  issues  through  a  future 
proposed  rule.  At  this  time,  we  welcome 
comments  on  the  necessary  elements  of 
a  meaningful  grievance  procedure, 
including  recommended  timeframes,  the 
types  of  issues  that  should  be 
considered  grievances,  an  expedited 
grievance  process,  independent  review 
of  grievances,  reconsideration  of 


grievances,  and  the  type  of  notification 
enrollees  should  receive  concerning  the 
outcome  of  their  grievance. 

4.  Organization  Determinations 
(§§422.566  Through  422.576) 

Section  1852(g)  requires  an  M+C 
organization  to  establish  procedures  for 
hearing  and  resolving  disputes  between 
the  organization  and  its  Medicare 
enrollees  concerning  organization 
determinations.  These  rights  are  similar 
to  those  available  to  beneficiaries  under 
original  Medicare,  except  that  under  the 
M+C  program  the  initial  level  of  review 
is  typically  conducted  by  the 
organization  itself  rather  than  by  a  PRO. 
intermediary,  or  carrier. 

(For  the  convenience  of  the  reader,  we 
are  presenting  below  a  chart  offering  a 
sequential  overview  of  the  available 
procedures  and  related  timeframes 
associated  with  service-related 
organization  determinations  and 
appeals.  This  chart  is  for  illustrative 


purposes  only,  and  certain  details  (such 
as  when  extensions  are  permissible  and 
timeframes  for  requests  for  payment) 
have  been  omitted  for  ease  of 
presentation.  For  a  full  description  of 
the  applicable  requirements,  please 
consult  the  preamble  material  that 
follows  and  the  regulations  set  forth  in 
subpart  M  of  part  422.  Although  the 
chart  reflects  the  maximum  allowable 
timeframes  available  to  an  M+C 
organization  under  the  M+C  regulations 
(for  service  requests),  we  emphasize  that 
the  primary  apphcable  requirement,  as 
discussed  in  detail  below,  is  that  an 
M+C  organization  make  a  determination 
as  expeditiously  as  the  enroUee's  health 
condition  requires.  In  addition,  note 
that  maximum  timeframes  for  an  M+C 
organization  to  make  a  payment-related 
determination  are  somewhat  longer  than 
for  service-related  determinations,  as  is 
also  discussed  below.) 
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M+C  ORGANIZATION  DETERMINATION  AND 

APPEAL  PROCESS 
FOR  SERVICE-RELATED  REQUESTS 


.  M-hC  Organization 

Organization  Determinations 

-  Standard  (NTE  14  days*) 

-  Expedited  (NTB  72  hours*) 

Reconsideration  by  the  M-fC  Organization 

-  Standard  {NTE  30  days*V  ..^. .......  .^..... 

-  Expedited  (NTB  72  houfs^y"  "  ' "" 


Reconsideration  by  Independent 
Bntity 
Timeframes  identical  to 
those  for  M+C  organizations** 


Administrative  Law  Judge  Hearing 


Departmental  Appeals  Board  Review 


Judicial  Review 


*  For  all  service-related  requests,  an  M+C  organization  must 
render  determinations  "as  expeditiously  as  the  enrollee's 
health  condition  requires,"  but  not  to  exceed  (NTE)  the 
timeframes  noted  above. 

**  As  discussed  below,  the  timeframe  requirements  for 
standard  and  expedited  reconsiderations  by  the  independent 
entity  will  be  established  through  contract. 
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In  accordance  with  section  1852(g)(1), 
§  422.566  begins  by  specifying  that  an 
M+C  organization  must  have  a 
procedure  for  making  timely 
organization  determinations  regarding 
the  benefits  an  enrollee  is  entitled  to 
receive  and  the  amount,  if  any,  that  an 
enrollee  must  pay  for  a  health  service. 
We  note  that  under  section  1852(g)(1), 
the  issues  that  must  be  addressed 
through  an  organization  determination 
include  an  enrollee's  entitlement  to 
"receive  a  health  service  under  this 
section."  (Emphasis  added.)  Section 
1852(a)  describes  basic  benefits  that 
M-fC  organizations  must  offer,  as  well  as 
supplemental  benefits  that  organizations 
may  offer.  Supplemental  benefits  may 
either  be  provided  to  all  enroUees  on  a 
mandatory  basis  (with  the  Secretary's 
approval)  or  provided  at  the  enrollee's 
option.  In  both  cases,  the  enrollee  pays 
for  supplemental  benefits.  Disputes 
involving  supplemental  benefits  that  are 
mandatory  for  all  enroUees  in  a  plan 
will  be  organization  determinations  and 
subject  to  the  appeal  process,  as  similar 
benefits  were  under  part  417.  We 
believe,  however,  that  optional 
supplemental  benefits  should  also  be 
included  in  the  meaning  of  "health 
services  under  [section  1852)"  and 
disputes  involving  these  types  of 
benefits  should  be  the  subject  of 
orgtmization  determinations  and  the 
appeal  process.  This  policy,  which  is 
incorporated  into  §  422.566(a), 
represents  a  departure  from  existing  part 
417  requirements,  where  disputes 
concerning  optional  supplemental 
benefits  are  not  the  subject  of 
organization  determinations  and  must 
be  resolved  only  through  grievance 
procedures.  Section  422.566(b)  then 
lists  actions  that  are  organization 
determinations,  consistent  with  existing 
§  417.606(a)  (except  for  new  language  to 
reflect  the  inclusion  of  optional 
supplemental  benefits  and  the  explicit 
mention  of  payment  for  post- 
stabilization  care,  along  with  payment 
for  emergency  or  urgently  needed 
services,  which  appear  already  in 
§  422.606(a)). 

Section  422.568  includes  the  standard 
timeframe  and  notice  requirements  for 
organization  determinations.  Note  that 
this  section,  in  conjxmction  with 
§§422.570  and  422.572,  reflect  a  major 
reorganization  of  the  requirements  in 
existing  §§417.608  and  417.609.  This 
reorganization  was  necessary  both  to 
help  clarify  the  different  timeframe  and 
notice  requirements  that  apply  for 
expedited  determinations  as  well  as  to 
facilitate  the  addition  of  several  new 
BBA  requirements  (which  are  discussed 
below). 


The  primary  substantive  change  in 
§  422.568  is  the  requirement  under 
§  422.568(a)  that  an  M+C  organization 
must  make  a  determination  with  respect 
to  an  enrollee's  request  for  service  as 
expeditiously  as  the  ermsUee's  health 
status  requires,  and  in  no  case  later  than 
14  calendar  days  after  the  organization 
receives  the  request.  As  discussed  in 
detail  below  in  section  II.M.6  of  this 
preamble,  this  new  requirement 
emphasizes  making  determinations 
consistent  with  an  enrollee's  health 
needs,  while  also  providing  for  a 
reduction  in  the  maximum  time  allowed 
to  make  a  determination  from  60  days, 
as  reflected  in  §  417.608(a),  to  14  days. 
In  conjunction  %vith  the  reduced 
timeframe  for  making  an  organization 
determination,  we  are  also  providing 
that  the  M+C  organization  may  extend 
the  timeframe  by  up  to  14  calendar  days 
if  the  enrollee  requests  the  extension  or 
if  the  organization  justifies  a  need  for 
additional  information  and  how  the 
delay  is  in  the  interest  of  the  enrollee 
(for  example,  the  receipt  of  additional 
medical  evidence  from  noncontract 
providers  may  change  an  M+C 
organization's  decision  to  deny).  The 
M+C  organization  must  include  written 
justification  for  the  extension  in  the  case 
file.  The  length  of  the  extension  period 
is  consistent  with  the  extensions 
currently  allowed  under  part  417  for 
expedited  organization  determinations. 

We  note  tlut  the  maximum 
timeframes  for  both  organization 
determinations  and  for  reconsiderations 
are  now  reckoned  in  "calendar  days,"  as 
opposed  to  "working  days,"  in  order  to 
be  unambiguous  and  consistent  with  the 
statute.  In  addition,  under  §  422.568(b), 
we  have  specified  that  timeframes  for 
requests  for  organization  determinations 
on  payment  issues  are  identical  to  the 
"prompt  payment"  requirements  set 
forth  under  §422.520.  Thus,  for  issues 
relating  to  payment,  the  requirements 
are  as  follows:  (1)  For  "clean  claims,"  an 
M+C  organization  must  make  a 
determination  regarding  the  claim 
within  HCFA's  current  "clean  claim" 
rules,  that  is,  95  percent  of  clean  claims 
must  be  paid  within  30  calendar  days 
after  receipt  of  the  request  for  payment. 
(As  defined  in  §  422.500,  "clean  claims" 
are  claims  that  have  no  defect, 
impropriety,  lack  of  any  required 
substantiating  documentation,  or 
particular  circumstances  requiring 
special  treatment  that  prevents  timely 
payment.)  (2)  For  all  other  claims,  an 
M+C  organization  must  make  a 
determination  regarding  the  claim 
within  60  calendar  days  after  receipt  of 
the  request  for  payment. 

Consistent  with  section  1852(g)(1)(B), 
§  422.568(c)  and  (d)  require  that  an  M+C 


organization  issue  written  notification 
for  all  denials,  including  the  specific 
reasons  for  the  denial  in  understandable 
language,  information  regarding  the 
enrollee's  right  to  either  an  expedited  or 
standard  reconsideration,  and  a 
description  of  both  the  expedited  and 
standard  review  processes,  as  well  as 
the  rest  of  the  appeal  process. 

Sections  422.570  and  422.572  set 
forth  the  requirements  for  M+C 
organizations  with  respect  to  expedited 
determinations.  Section  1852(g)(3)(A) 
specifically  allows  either  an  enrollee  or 
a  physician  to  request  an  expedited 
organization  determination  or 
reconsideration,  regardless  of  whether 
the  physician  is  affiliated  with  the  M+C 
organization.  We  have  reflected  this 
provision  in  §§  422.570(a)  (for  expedited 
organization  determinations)  and 
422.584(a)  (for  expedited 
reconsiderations).  We  have  also 
addressed  the  issue  of  the  circumstances 
under  which  a  physician  can  request 
expedited  review  for  an  enrollee.  HCFA 
currently  allows  any  physician  to 
request  an  expedited  organization 
determination  without  being  appointed 
as  an  enrollee's  authorized 
representative.  In  contrast,  HCFA 
requires  that  a  physician  be  an 
enrollee's  authorized  representative  in 
order  for  the  physician  to  request  an 
expedited  reconsideration  on  the 
enrollee's  behalf.  We  have  made  this 
distinction  because,  in  the  context  of  an 
organization  determination,  we  regard 
the  physician  as  a  provider  who  is 
requesting  a  service  for  his  or  her 
patient.  In  the  context  of  a 
reconsideration,  on  the  other  hand,  we 
beUeve  the  physician  is  serving  as  the 
enrollee's  representative  in  the  first 
level  of  the  appeal  process. 

We  have  decided  to  continue  this 
ctirrent  policy,  and  have  reflected  in 
§  422.570(a)  that  any  physician  can 
request  an  expedited  organization 
determination,  while  §  422.584(a) 
provides  that  a  physician  who  requests 
an  expedited  reconsideration  must  be 
acting  on  behalf  of  the  enrollee  as  an 
authorized  representative.  We  would 
also  like  to  meike  it  clear  that,  in  any 
case  in  which  a  physician  is  only 
supporting  an  enrollee's  request  for 
expedited  review,  the  physician  does 
not  need  to  be  the  enrollee's  authorized 
representative. 

As  mentioned  above,  the 
requirements  for  expedited  organization 
determinations  and  the  like 
requirements  for  expedited 
reconsiderations  were  the  subject  of 
HCFA's  April  30,  1997  final  rule. 
Section  1852(g)(3)  is  modeled  to  a  large 
extent  on  our  existing  requirements.  For 
example,  section  1852(g)(3)(B)Cii) 
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explicitly  states  that  an  M+C 
organization  must  expedite  its 
determination  (or  its  reconsideration  of 
a  determination)  if  a  physician  has 
requested  the  expedited  review  and  has 
indicated,  either  orally  or  in  writing, 
that  the  application  of  a  standard 
timeframe  for  a  determination  (or 
reconsideration)  could  seriously 
jeopardize  the  life  or  health  of  the 
enrollee  or  the  enrollee's  ability  to 
regain  maximum  function.  This  new 
statutory  provision  reflects  the  current 
provisions  in  part  417.  Sections" 
417.609(c)(4)  and  417.617(c)(4)  require 
that  an  HMO  or  CMP  grant  a  physician's 
request  for  expedited  review;  however, 
they  do  not  require  that  the  physician 
make  any  statements  about  the 
enrollee's  health,  as  the  physician  must 
under  section  1852(g)(3)(B)(ii).  In  effect, 
the  statute  now  requires  that  an  M+C 
organization  must  expedite  a 
determination  at  the  physicism's 
request,  that  is,  providing  that  the 
physician's  request  indicates  the 
possibiUty  of  serious  jeopardy  to  the 
enrollee. 

Section  422.570(b)(2)  specifies  that  a 
physician  may  provide  written  or  oral 
support  for  a  request  for  expedition,  and 
under  §422.570(c)(2)(ii),  we  clarify  that 
when  requests  for  expedited 
organization  determinations  are  made  or 
supported  by  a  physician,  the  M+C 
organization  must  grant  the  request  if 
the  physician  indicates  that  the 
enrollee's  health  could  be  jeopardized. 
In  any  case  in  which  a  physician  has  not 
initiated  the  request,  but  supports  it,  we 
regard  the  physician  as  having  joined  in 
the  request  and,  in  effect,  as  being  a  co- 
requestor.  (We  note  that  in  a  case  when 
an  enrollee  submitted  a  request  for  an 
expedited  organization  determination 
but  did  not  know  that  physician  support 
could  automatically  expedite  a 
determination,  an  enrollee  or  a 
physician  may  submit  a  subsequent 
request,  including  the  physician's 
statement  of  support,  for  an  expedited 
organization  or  reconsidered 
determination.) 

These  sections  also  incorporate 
several  details  necessary  to  clarify 
current  policy,  such  as  the  provision  in 
§  422.568(d)(1)  that  an  M+C 
organization  automatically  transfer  a 
denied  request  for  an  expedited 
organization  determination  to  the 
standard  14-day  timeframe  described  in 
§  422.568(a),  and  the  requirement  under 
§422.570{d)(2)(ii)  that  an  M+C 
organization  inform  the  enrollee  of  the 
right  to  file  a  grievance  if  he  or  she 
disagrees  with  the  M+C  organization's 
decision  not  to  expedite.  We  also 
require  under  §  422.570(c)(1)  that  an 
organization  establish  an  efficient  and 


convenient  means  for  individuals  to 
submit  oral  or  written  requests  for 
expedited  organization  determinations 
and  document  any  oral  requests. 
Generally,  in  accordance  with  the 
provisions  of  §  422.570(b)(1),  we  would 
expect  that  such  requests  would  be 
submitted  directly  to  the  M+C 
organization.  However,  because  we 
recognize  that  some  organizations  may 
already  have  established  or  may  wish  to 
establish  other  convenient  procedures 
for  accepting  oral  and  written  requests 
for  expedited  review,  we  clarify  under 
§  422.570(b)(1)  that  procedures  may 
involve  submitting  a  request  to  another 
entity  responsible  for  making  the 
determination,  as  "directed  by  the  M+C 
organization." 

Under  section  1852(g)(3)(B](iii),  an 
M+C  organization  must  notify  the 
enrollee  (and  the  physician  involved,  as 
appropriate)  of  an  expedited 
determination.  The  requirement  to 
notify  the  physician  is  similar  to  one  in 
§  417.609(c)(3),  which  requires  of  an 
HMO  or  CMP  "notificaUon  of  the 
enrollee,  and  the  physician  as 
appropriate."  This  requirement  is  set 
forth  in  §422. 572(a).  Section 
1852(g)(3)(B)(iii)  also  requires  that  the 
M+C  organization  notify  the  enrollee 
and  physician  of  an  expedited 
determination  under  time  limits 
established  by  the  Secretary,  but  not 
later  than  72  hours  after  receiving  the 
request  (or  receiving  the  information 
necessary  to  make  the  determination),  or 
such  longer  period  as  the  Secretary  may 
permit  in  specified  cases.  Under  this 
authority,  we  are  able  to  retain  in 
§  422.572(a)  the  existing  72-hour 
timeframe  for  expedited  review  that 
appears  in  §  417.609(c)(3).  Also,  we 
have  exercised  our  discretion  to  allow 
in  §  422.572(b)  an  M+C  organization  to 
extend  the  72-hour  deadline  for 
expedited  review  by  up  to  14  calendar 
days  if  the  enrollee  requests  the 
extension  or  if  the  organization  finds 
that  additional  information  is  needed 
and  the  delay  is  in  the  interest  of  the 
enrollee. 

Thus,  the  authority  in  section 
1852(g)(3)(B)  has  allowed  us  to  retain 
the  recently  promulgated  regulations  on 
expedited  determinations  with  only  a 
few  clarifications  and  minor  technical 
changes  (for  example,  we  have  changed 
the  10  working  day  extension  in 
§  417.609(c)(3)  to  14  calendar  days,  to  be 
consistent  with  how  we  are  counting 
days  under  the  other  section  1852 
provisions).  We  have  added  to  the 
regulation  an  example  of  the  type  of 
reason  for  which  an  extension  may  be 
granted,  and  we  have  sp>ecified  that  an 
M+C  organization  must  notify  an 
enrollee  of  a  determination  as 


expeditiously  as  the  enrollee's  health 
care  needs  require  but  no  later  than 
upon  expiration  of  the  extension. 

We  have  also  added  a  provision  in 
both  §§  422.570(f)  and  422.584(fl  to 
prohibit  an  M+C  organization  from 
taking  or  threatening  to  take  any 
punitive  action  against  a  physician 
acting  on  behalf  or  in  support  of  an 
enroUee  in  requesting  an  expedited 
organization  determination  or 
reconsideration.  Since  publication  of 
our  April  30,  1997  final  rule,  several 
national  organizations  (including  the 
American  Medical  Association  and  the 
American  Association  of  Retired 
Persons)  have  expressed  strong  sup{>ort 
for  a  general  prohibition  that  would 
prevent  retaUation  against  physicians 
who  act  on  behalf  of  or  in  support  of 
enrollees  to  expedite  reviews.  Moreover, 
we  believe  that  this  prohibition 
complements  the  anti-gag  rules 
incorporated  into  subpart  E  of  this 
iiiterira  final  rule. 

Section  422.574  identifies  the  parties 
to  an  organization  determination.  The 
statute  does  not  specify  who  can  ask  for 
an  organization  determination  involving 
the  rights  of  an  M+C  enrollee  to  certain 
health  services.  Section  1852(g)  does 
specify  that  an  M+C  organization  must 
reconsider  a  determination  upon  the 
request  of  the  enrollee,  and  either  the 
enrollee  or  a  physician  can  request  an 
expedited  reconsideration.  The  enrollee 
specifically  has  the  right  to  appeal  a 
reconsidered  determination  under 
section  1852(g)(5).  a  provision  that  is 
almost  identical  to  the  appeal  provision 
in  section  1876(c)(5)(B)  for  HMO  and 
CMP  enrollees. 

We  are  interpreting  these  provisions 
in  the  same  manner  as  we  interpreted 
them  in  part  417  to  include  not  just  the 
enrollee.  but  also  to  allow  other  parties 
to  exercise  those  rights.  Section  417.610 
lists  as  parties  to  an  organization 
determination  not  just  the  enrollee,  but 
certain  physicians  and  other  providers 
who  are  assignees  of  the  enrollee.  legal 
representatives  of  a  deceased  enrollee's 
estate,  and  the  broad  category  of  any 
other  entity  determined  to  have  an 
appealable  interest  in  the  proceeding. 
These  parties  can  continue  to  have  an 
interest  in  the  proceedings  throughout 
each  level  of  an  appeal.  We  have 
retained  this  provision  in  §422.574, 
except  that  we  have  modified 
§  417.610(d)  to  include  any  provider  or 
entity  determined  to  have  an  appealable 
interest.  We  have  also  specifically 
excluded  the  M+C  organization,  since 
we  believe  that  this  entity  constitutes 
the  decision  maker,  and  as  such  is  not 
a  party  to  an  organization 
determination. 
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5.  Reconsiderations  by  an  M+C 
Organization  (§§422.578  Through 
422.590) 

If  a  decision  regarding  a  request  for 
payment  or  service  is  unfavorable  (in 
whole  or  in  part)  to  the  enrollee,  the 
enroUee  or  any  other  party  to  an 
organization  determination  as  listed  in 
§  422.574  vkfho  is  dissatisfied  with  the 
organization  determination  may  request 
that  the  M+C  organization  reconsider 
the  decision.  Reconsiderations  represent 
the  first  step  in  the  appeal  process.  The 
reconsideration  process  encompasses 
both  standard  and  expedited 
reconsiderations,  as  described  under 
§§422.582  and  422.584.  The  timeframe 
and  notice  requirements  for 
reconsiderations  are  set  forth  imder 
§422.590. 

.  One  important  distinction  between 
organization  determinations  and 
reconsiderations  is  that  an  M+C 
organization  issues  a  reconsidered 
determination  only  if  the 
reconsideration  is  entirely  favorable  to 
the  enrollee.  As  discussed  in  detail 
below,  §  422.590(a)(1)  now  requires  that 
with  respect  to  standard 
reconsiderations  concerning  requests  for 
service,  an  M+C  organization  must  issue 
any  determination  that  is  entirely 
favorable  to  the  enrollee  as 
expeditiously  as  the  enrollee's  health 
condition  requires  but  no  later  than  30 
calendar  days  after  it  receives  the 
request  for  reconsideration.  (As  vnth 
organization  determinations,  we  are  also 
providing  under  §  422.590(a)  that  the 
M+C  organization  may  extend  the 
timeframe  by  up  to  14  calendar  days  if 
the  enrollee  requests  the  extension  or  if 
the  organization  justifies  a  need  for 
additional  information  and  how  the 
delay  is  in  the  interest  of  the  enrollee.) 
Under  §  422.590(b)(1).  for  standard 
reconsiderations  involving  requests  for 
payment,  the  M+C  organization  must 
issue  any  fully  favorable  determination 
no  later  than  60  calendar  days  from  the 
date  it  receives  the  request  for  the 
reconsideration.  In  the  case  of  expedited 
reconsiderations  (which  involve  only 
requests  for  services),  §  422.590(d)(1) 
requires  that  an  M+C  organization  issue 
any  determination  that  is  entirely 
favorable  to  the  enrollee  as 
expeditiously  as  the  enrollee's  health 
condition  requires  but  no  later  than  72 
hours  after  it  receives  the  request  for 
expedited  reconsideration,  again  with 
the  possibility  of  a  14-day  extension  as 
described  in  §  422.590(d)(2).  If. 
however,  the  M+C  organization's 
reconsideration  results  in  an 
affirmation,  in  whole  or  in  part,  of  its 
original  adverse  organization 
determination,  this  decision  is 


automatically  subject  to  further  review 
by  an  independent  entity  contracted  by 
HCFA.  (Again,  the  timeframe  within 
which  an  M+C  organization  must 
reconsider  a  standard  or  expedited  case 
has  been  tied  to  the  enrollee's  health 
needs  for  service  requests,  subject  to 
either  a  30-day  or  72-hour  maximum 
(with  a  possible  14-day  extension), 
while  the  timeframe  remains  at  60  days 
for  reconsideration  requests  involving 
payment.) 

Section  1852(g)(4)  of  the  Act  requires 
HCFA  to  contract  with  an  independent, 
outside  entity  to  review  and  resolve  in 
a  timely  manner  reconsiderations  that 
affirm,  in  whole  or  in  part,  an  M+C 
organization's  denial  of  coverage.  Thus, 
unless  an  organization  completely 
reverses  its  coverage  denial,  the  M+C 
organization  must  prepare  a  written 
explanation  and  refer  the  case  to  the 
independent  review  entity  for  a  new 
and  impartial  determination  concerning 
the  payment  or  service  at  issue.  This 
requirement  is  consistent  with  existing 
pohcy.  Under  §  417.620,  an  HMO  or 
CMP  that  recommends  partial  or 
complete  affirmation  of  its  adverse 
determination  must  prepare  a  written 
explanation  and  send  the  entire  case  to 
HCFA,  so  that  HCFA  can  make  the 
reconsidered  determination.  We  have  in 
the  past  contracted  with  an  independent 
outside  entity,  the  Center  for  Health 
Dispute  Resolution  (CHDR),  to  perform 
this  function. 

For  standard  requests  for  services, 
§  422.590(a)(2)  requires  that  the  M+C 
organization  send  the  case  to  the 
independent  review  entity  as 
expeditiously  as  the  enrollee's  health 
requires,  but  no  later  than  30  calendar 
days  from  the  date  it  receives  the 
request  for  a  standard  reconsideration 
(or  the  date  of  an  expiration  of  an 
extension).  For  standard  requests  for 
payment,  §  422.590(b)(2)  allows  the 
M+C  organization  60  calendar  days  from 
the  date  it  receives  the  request  to  send 
the  case  to  the  independent  review 
entity.  In  instances  involving  expedited 
requests  for  reconsideration, 
§  422.590(d)(5)  requires  that  the  M+C 
organization  forward  its  decision  to  the 
independent  entity  as  expeditiously  as 
the  enrollee's  health  condition  requires, 
but  not  later  than  within  24  hours  of  its 
affirmation  of  the  adverse  organization 
determination. 

Section  1852(g)(2)(B)  requires  that  any 
reconsideration  that  relates  to  a 
determination  to  deny  coverage  based 
on  a  lack  of  medical  necessity  must  be 
made  only  by  "a  physician  with 
appropriate  expertise  in  the  field  of 
medicine  which  necessitates  treatment." 
We  have  interpreted  this  requirement  in 
§  422.590(g)(2)  to  refer  to  a  physician 


writh  an  expertise  in  the  field  of 
medicine  that  is  appropriate  for  the 
services  at  issue.  The  statute  also 
requires  that  the  physician  be  one  other 
than  the  physician  involved  in  the 
initial  determination.  We  l)elieve  this 
requirement  is  implicit  in  the  provision 
in§422.590(g)(l)thatthe 
reconsideration  be  conducted  by  a 
person  not  involved  in  making  the 
organization  determination. 

For  the  most  part,  the  procedures 
outlined  above  are  consistent  with  the 
existing  part  417  requirements  and  are 
carried  over  into  subpart  M  of  part 
422 — all  significant  discretionary 
changes  (such  as  the  timeframe 
reductions)  as  well  as  statutory 
requirements  (such  as  required 
physician  review  of  certain  coverage 
denials)  are  discussed  in  this  preamble. 
We  also  are  implementing  several 
changes  in  the  reconsideration 
requirements  that  are  analogous  to  those 
described  for-organization 
determinations,  such  as  the  requirement 
under  §  422.584(d)(1)  that  an  M+C 
organization  automatically  transfer  a 
denied  request  for  an  expedited 
reconsideration  to  the  standard  30-day 
timeframe  described  in  §  422.590(a).  In 
addition,  §  422.590(e)  requires  that  if  an 
M+C  organization  refers  a  case  to  the 
independent  entity,  it  must 
concurrently  notify  the  enrollee  of  that 
action. 

6.  Reduction  of  Timefi^mes  for 
Standard  Organization  Determinations 
and  Reconsidered  Determinations 

As  noted  above,  section  1852(g)(1)(A) 
requires  that  M+C  organizations  make 
organization  determinations  "on  a 
timely  basis."  For  standard  (non- 
expedited)  reconsiderations,  section 
1852(g)(2)(A)  specifies  that  a  decision 
must  be  made  no  later  than  60  days  after 
the  enrollee's  request,  but  the  Act 
provides  the  Secretary  with  discretion 
to  reduce  the  timeframe.  Again,  the  BBA 
conference  report  (H.R.  Rep.  No.  105- 
217,  at  pg.  605  (1997))  indicates 
Congress'  understanding  that  HCFA  was 
developing  proposed  regulations  that 
would  reduce  existing  timeframes  and 
that  these  efforts  could  instead  be 
incorporated  into  the  regulations 
implementing  the  M+C  program. 
Consequently,  we  have  decided  to 
exercise  such  discretion  and  to  reduce 
the  timeframes  within  which  M+C 
organizations  must  render  both  standard 
orgfmization  and  reconsidered 
determinations  involving  requests  for 
service. 

In  researching  this  issue,  we  found 
widespread  support  for  reducing 
timeframes  for  standard  determinations 
in  both  medical  journals  and  reports 


35028 


Federal  Re?;ister/Vol.  63,  No.  123/Friday.  June  26,  1998/Rules  and  Regulations 


&x)m  other  independent  entities.  For 
example,  the  Physician  Payment  Review 
Commission's  (PPRC)  1996  Annual 
Report  to  Congress  listed  "the 
timeliness  of  the  process,  especially  for 
pre-service  denials"  as  one  of  the  areas 
requiring  improvement  in  the  current 
appeal  process.  PPRC  reported  that 
■[cjonsiderable  delays  are  built  into  the 
(appeal)  process."  Likewise,  the 
Medicare  Rights  Center  (MRC)  recently 
recommended  that  HCFA  require  health 
plans  to  make  non-expedited 
organization  determinations  within  10 
days  of  receiving  the  request.  The  MRC 
also  recommended  that  HCFA  require 
health  plans  to  make  non-expedited 
reconsiderations  within  20  days. 

The  60-day  timeframes  in  part  417  for 
organization  and  reconsidered 
determinations  were  based  on  the 
original  fee-for-service  Medicare  appeal 
process.  However,  this  process  is  mostly 
retrospective.  In  coordinated  care  plans, 
preservice  requests  for  organization 
determinations  exceed  the  number  of 
retrospective  requests.  Reduced 
timeframes  often  are  of  critical 
importance — particularly  when  an 
individual  is  awaiting  prior 
authorization  for  a  service.  Therefore, 
we  believe  there  is  a  compelling  need  to 
reduce  the  current  timeframe  of  60  d^ys 
for  determinations  regarding  the 
provision  of  services  in  M+C 
organizations. 

Options  Considered 

In  developing  this  rule,  we  consulted 
with  beneficiary  advocacy  groups  and 
the  managed  care  industry  concerning 
several  policy  options,  and  reviewed 
comments  received  from  the  pubUc.  The 
groups  agreed  that  the  current  60-day 
timeframe  to  issue  organization  and 
reconsidered  determinations  was  too 
long.  A  representative  of  HCFA's 
independent  contractor,  the  Center  for 
Health  Dispute  Resolution  (CHDR),  also 
agreed  that  60  days  was  too  long  for 
processing  determinations. 

Beneficiary  advocacy  groups 
indicated  that  the  timeframe  for 
rendering  standard  service-related 
organization  determinations  and 
reconsiderations  should  be  no  more 
than  a  total  of  20-30  days.  Advocates 
reported  (and  our  research  supports) 
that  many  States  require  determinations 
within  30  days.  Additionally, 
beneficiary  advocates  indicated  strong 
support  for  the  judgment  of  the  United 
States  District  Court  for  the  District  of 
Arizona  in  Grijalva,  et  al.  v.  ShaJala 
(Qv.  93-711,  1997).  That  case  involved 
the  app>eal  rights  of  Medicare 
beneficiaries  who  were  members  of 
HMOs  and  had  their  requests  for 
services  denied.  The  court's  judgement 


in  Grijalva  prescribes  various 
procedures  to  be  used  for  beneficiary 
appeals  in  Medicare  managed  care 
programs,  including  the  requirement 
that  the  HMO  make  a  decision  within  5 
days,  with  an  opportxmity  for  a  60-day 
extension  if  there  are  exceptional 
circumstances. 

Representatives  of  the  managed  care 
industry  recommended  that  we  adopt 
the  National  Committee  for  Quality 
Assurance's  (NCQA)  standard  of  10 
working  days  (or  14  calendar  days)  for 
organization  determinations — with  an 
opportimity  for  an  extension.  It  was  also 
noted  that  decisions  on  reconsiderations 
often  take  more  time  than  organization 
determinations.  The  industry 
representatives  agreed  that,  in  many 
cases,  plans  process  reconsiderations  in 
less  than  30  days,  but  that  often  times, 
additional  time  is  needed  to  gather   . 
information  (e.g.,  medical  records).  The 
industry  representatives  noted  that  in 
some  instances,  allowing  extra  time  to 
collect  information  is  advantageous  to 
the  beneficiary. 

Based  on  all  of  this  information,  we 
are  implementing  revised  requirements 
from  those  in  part  417  for  an  M-fC 
organization  when  it  issues  standard 
organization  determinations  or 
reconsiderations.  These  revised 
requirements  include  a  reduction  in  the 
maximum  timeframes  from  60  days  to 
14  days  for  standard  organization 
determinations  involving  requests  for 
service,  and  from  60  days  to  30  days  for 
standard  reconsiderations  involving 
requests  for  service.  (In  both  cases,  14- 
day  extensions  would  be  permissible 
under  certain  circumstances,  as 
discussed  above.)  More  important, 
§§422.568  and  422.590  establish  for  the 
first  time  the  requirement  that  M-t-C 
orgtinizatlons  make  both  their 
organization  and  reconsidered 
determinations  as  expeditiously  as  the 
enroUee's  health  condition  requires.  We 
beUeve  that  this  emphasis  on  the  health 
needs  of  the  individual  enroUee  is 
consistent  with  the  statutory 
requirement  that  determinations  be 
made  on  a  timely  basis.  Thus,  the  fact 
that  an  organization  makes  a 
determination  on  a  service-related  issue 
within  14  days  does  not  necessarily 
constitute  compliance  with  the 
regulations  if  there  is  evidence  that  an 
earUer  determination  was  necessary  to 
prevent  harm  to  the  enrollee's  health. 

7.  Reconsiderations  by  an  Independent 
Entity  (§§  422.592  and  422.594) 

Section  1852(g)(4)  requires  the 
Secretary  to  contract  with  an 
independent,  outside  entity  to  review 
and  resolve  in  a  timely  manner 
reconsiderations  that  affirm  denial  of 


coverage,  in  whole  or  in  part.  HCFA  has 
held  such  a  contract  for  services  from  an 
independent  review  entity  for  9  years. 
Section  422.592  reiterates  the  statutory 
requirement.  It  also  articulates  the 
principle  that  the  independent  entity 
must  conduct  reviews  as  expeditiously 
as  the  enrollee's  health  requires,  but  not 
to  exceed  the  deadlines  specified  in  its 
contract  with  HCFA. 

For  standard  reconsiderations,  the 
contractor  historically  has  been  able  to 
process  most  cases  within  30  days.  We 
will  require  the  contractor  to  meet  the 
standard  articulated  for  M+C 
organizations  at  section  422.590;  that  is, 
subject  to  considerations  of  medical 
exigency,  the  contractor  must  process 
standard  reconsiderations  within  30 
days,  with  the  possibility  of  an 
extension.  As  part  of  our  new 
requirement  to  collect  and  report 
information  regarding  beneficiary 
appeals,  we  will  monitor  all  exceptions 
to  deadlines  and  reasons  for  delay.  In 
cases  in  which  the  delay  is  due  to  the 
failure  of  the  M+C  organization  to 
supply  the  contractor  with  requested 
information  in  a  timely  manner,  we  will 
generally  instruct  the  contractor  to  find 
in  the  beneficiary's  favor  on  any  issue 
that  it  cannot  decide  without  the 
information  in  question.  (When  an  M+C 
organization  has  conducted  a 
reconsideration,  it  presimiably  will  have 
already  collected  all  the  relevant 
documents  and  other  information 
needed  to  make  the  decision.  However, 
our  experience  demonstrates  that  the 
independent  reviewer  must  sometimes 
request  additional  material  in  order  to 
have  a  complete  record  of  the  dispute.) 

For  expedited  cases,  we  will  require 
the  contractor  to  make  a  decision  as 
quickly  as  the  enrollee's  condition 
requires,  or  within  72  hours  (with  the 
possibiUty  of  an  extension  under  certain 
circumstances),  in  accordance  with  the 
expedited  reconsideration  requirements 
for  M+C  organizations  under 
§  422.590(d).  As  with  standard 
reconsiderations,  we  will  monitor  cases 
that  exceed  this  deadline  along  with  the 
reasons  for  the  delay.  If  any  delay  is  due 
to  the  failure  of  the  M+C  organization  to 
supply  the  contractor  with  requested 
information  in  a  timely  manner,  we  will 
generally  instruct  the  contractor  to  find 
in  the  beneficiary's  favor  on  any  issue 
that  it  cannot  decide  without  the 
information  in  question. 

In  order  to  provide  more  guidance  to 
both  our  contractor  and  the  M+C 
organizations  with  which  we  will 
contract,  we  will  work  with  them  and 
other  interested  parties  to  develop 
common  guidelines  for  identifying  those 
cases  that  require  inunediate  attention 
due  to  the  enrollee's  health  condition. 


UMI 


Federal  Register /Vol.  63.  No.  123 /Friday,  Tune  26,  1998 /Rules  and  Regulations  35029 


These  guidelines  will  build  upon,  but 
not  be  limited  to,  the  criteria  that  M+C 
organizations  must  use  to  evaluate 
whether  a  case  should  be  expedited, 
currently  contained  in  §  422.570(c)(2). 
We  will  issue  this  information  as  part  of 
forthcoming  manual  instructions. 

8.  Administrative  Law  Judge  (ALJ) 
Hearings,  Departmental  Appeals  Board 
(DAB)  Hearings,  and  Judicial  Review 
(§§422.600  Through  422.612) 

If  the  independent  reviewer's 
reconsidered  determination  is  not  fully 
favorable  to  the  enrollee,  any  of  the 
parties  listed  in  §  422.574  has  a  right  to 
request  a  hearing  before-an  ALJ  of  the 
Social  Security  Administration  if  the 
amount  remaining  in  controversy  is 
$100  or  more.  (Note  that  the  M+C 
organization  does  not  have  a  right  to 
request  a  hearing  before  the  ALJ.)  If  the 
ALJ  hearing  does  not  result  in  a  fully 
favorable  determination,  any  party 
(including  the  M+C  organization)  may 
request  that  the  Appeals  Council  of  the 
DAB  review  the  ALJ  decision.  Following 
the  administrative  review  process,  any 
party  (including  the  M+C  organization) 
is  entitled  to  judicial  review  of  the  tinal 
determination  if  the  amount  remaining 
in  controversy  is  $1,000  or  more.  In 
establishing  the  requirements  for  M+C 
organizations,  we  have  clarified  and 
adopted  the  existing  requirements  in 
part  417,  with  one  exception.  That  is, 
consistent  with  section  1852(g)(5),  we 
require  under  §  422.612(a)  that  a  party 
who  wishes  to  request  judicial  review  of 
an  ALJ's  decision  must  notify  the  other 
parties  involved. 

9.  Effectuation  of  a  Reconsidered 
Determination  or  Decision  (§422.618) 

Based  on  public  reaction  to  our  April 
30,  1997  final  rule,  we  believe  there  may 
be  a  need  for  explicit  regulatory 
requirements  concerning  an  M+C 
organization's  effectuation  of  (that  is,  an 
organization's  compliance  with)  an 
appeal  determination  or  decision. 
Therefore,  we  are  including  at  §  422.618 
(and  referencing  at  §  422.590(a)(1)  and 
(b)(1))  several  requirements  that 
constitute  a  restatement  of  HCFA's 
longstanding  policy  in  this  regard  (with 
a  corresponding  timeframe  reduction 
from  60  to  30  days  in  the  case  of  service- 
related  reconsiderations).  (See  sections 
2405.4  and  2405.5  of  the  HMO/CMP 
Manual  Transmittal  6,  issued  in  March. 
1991.)  Specifically,  §  422.618(a)(1) 
requires  that  if,  on  reconsideration  of  a 
request  for  service,  an  M+C  organization 
reverses  its  adverse  organization 
determination,  the  organization  must 
authorize  or  provide  the  service  under 
dispute  as  expeditiously  as  the 
enrollee's  health  requires,  but  no  later 


than  30  calendar  days  after  the  date  the 
M+C  organization  receives  the  request 
for  reconsideration  (or  no  later  than 
upon  expiration  of  an  extension 
described  in  §422. 590(a)(1)).  For 
reconsideration  of  requests  for  payment, 
§  422.618(a)(2)  requires  that  if  an  M+C 
organization  reverses  its  adverse 
organization  determination,  the 
organization  must  pay  for  the  service  no 
later  than  60  calendar  days  after  the  date 
the  M+C  organization  receives  the 
request  for  reconsideration.  Similarly, 
under  §  422.618(b),  if  an  M+C 
organization's  adverse  organization 
determination  is  reversed  in  whole  or  in 
part  by  the  independent  entity's 
reconsideration  or  at  a  higher  level  of 
appeal,  the  M+C  organization  must  pay 
for,  authorize,  or  provide  the  service 
under  dispute  as  expeditiously  as  the 
enrollee's  health  condition  requires,  but 
no  later  than  60  calendar  days  from  the 
date  the  M+C  organization  receives 
notice  reversing  its  organization 
determination.  The  M+C  organization 
must  also  inform  the  independent, 
outside  entity  that  it  has  effectuated  the 
decision. 

10.  Noncoverage  of  Inpatient  Hospital 
Care — Notice  and  FRO  Review 
(§§422.620  and  422.622) 

Under  §  422.620.  we  are  largely 
incorporating  the  existing  requirements 
under  §  417.440(f)  concerning  notice  of 
noncoverage  of  inpatient  hospital  care. 
Section  417.440(f)  requires  that  if  an 
enrollee  in  an  HMO  or  CMP  is  a  hospital 
inpatient,  the  enrollee  remains  entitled 
to  inpatient  care  until  he  or  she  receives 
notice  that  the  care  is  no  longer  covered. 
We  have  revised  this  provision, 
however,  to  make  it  clear  that  inpatient 
services  only  continue  to  be  covered 
until  there  is  a  notice  of  noncoverage  in 
situations  in  which  the  hospital 
admission  was  authorized  in  the  first 
instance  by  the  M+C  organization  or  in 
which  the  admission  constituted 
emergency  or  urgently  needed  care,  as- 
described  in  §§  422.2  and  422.112(b). 
This  clarification  is  warranted  in  light  of 
the  fact  that  an  M+C  organization 
offering  an  M+C  non-network  MSA  or 
private  fee-for-service  plan  has  the  right 
to  deny  coverage  retroactively  for  a 
hospital  stay  involving  nonemergency 
or  nonurgently  needed  care  on  the 
grounds  that  it  was  not  medically 
necessary.  Also,  this  would  make  it 
clear  that  an  M+C  organization  does  not 
have  to  make  payment  under  an  MSA 
plan  if  the  deductible  has  not  been 
satisfied. 

Section  422.622  explains  our 
requirements  with  respect  to  an 
enrollee's  right  to  PRO  review  of  a 
determination  by  an  M+C  organization 


or  a  hospital  that  inpatient  care  is  no 
longer  necessary. 

Under  existing  §  417.605.  Medicare 
managed  care  enroUees  have  two 
protections  available  to  them  when  they 
believe  they  are  being  discharged 
prematurely  from  a  hospital — 
immediate  PRO  Review  or  an  HMO  or 
CMP's  internal  expedited  appeal 
process.  Under  §  417.604(b),  enroUees 
may  elect  one  appeal  right  or  the  other; 
exercising  one  right  eliminates  the  right 
to  the  other. 

We  believe  that  the  PRO  review 
process  ofi^ers  significant  advantages  to 
enroUees,  most  significantly  the 
protection  from  fijiandal  liability  for  a 
continued  hospital  stay  until  noon  of 
the  calendar  day  following  the  day  the 
PRO  notifies  the  enrollee  of  its  review 
determination.  Additionally,  PROs 
generally  communicate  directly  with  the 
Medicare  enrollee  (or  authorized 
representative)  during  the  review, 
conduct  their  reviews  of  an  alleged 
premature  discharge  within  3  days,  and 
use  nurses  and  physicians  to  conduct 
the  reviews.  In  contrast,  enroUees  who 
file  for  an  expedited  review  with  the 
managed  care  organization  are  not 
protected  from  financial  liability  during 
an  appeal.  The  HMO  or  CMP  has  72 
hours  to  conduct  the  review.  If  the 
organization  is  unable  to  issue  a  fully 
favorable  decision  to  the  enrollee.  the 
case  file  will  be  forwarded  to  the 
independent  contractor. 

In  developing  the  M+C  requirements 
with  respect  to  this  issue,  we  considered 
whether  the  regulations  should  require 
enroUees  of  M+C  organizations  to 
exercise  their  right  to  inunediate  PRO 
review.  We  consulted  with 
representatives  of  both  the  managed 
care  industry  and  beneficiary  advocates. 
The  groups  with  which  we  consulted 
indicated  that  the  immediate  PRO 
review  process  appears  to  be  a  better 
option  for  the  enrollee.  As  noted 
previously.  PRO  review  provides 
financial  protection,  direct 
communication  between  the  PRO  and 
the  enrollee.  and  a  decision  that  is 
generally  rendered  more  quickly  than  a 
managed  care  plan's  determination. 
However,  we  were  not  certain  whether 
we  should  limit  beneficiaries  to  one 
option.  Particularly  in  the  event  that  an 
enrollee  misses  the  deadline  for  fiUng 
with  the  PRO.  we  believe  that  the 
enrollee  should  retain  the  option  of 
filing  an  expedited  appeal  with  the  M+C 
organization. 

Based  on  this  review,  we  have 
concluded  that  the  appropriate  course  is 
to  draft  the  M+C  requirements  so  as  to 
make  it  clear  that  it  is  in  the  best  interest 
of  an  M+C  enrollee  to  request  PRO 
review  if  the  individual  believes  that  he 
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or  she  is  being  discharged  from  a 
hospital  premaUirely.  Thus, 
§  422.622(a)(1)  specifies  that:  "An 
enroUee  who  wishes  to  appeal  a 
determination  by  an  M+C  organization 
or  hospital  that  inpatient  care  is  no 
longer  necessary  must  request 
immediate  PRO  review.  *  *  *  An 
enrollee  who  requests  immediate  PRO 
review  may  remain  in  the  hospital 
without  further  financial  liability 
[subject  to  the  provisions  of 
§  422.622(c)]"  (until  PRO  review  is 
completed).  Section  422.622(a)(2)  then 
provides  that  an  enrollee  who  fails  to 
make  a  timely  request  for  PRO  review 
still  has  the  option  of  requesting  an 
expedited  reconsideration  from  the  M+C 
organization,  although  the  financial 
liability  protections  associated  with  the 
PRO  review  process  do  not  apply.  We 
believe  that  this  regulatory  construction 
makes  it  clear  that  enroUees  are 
expected,  for  their  own  benefit,  to  avail 
themselves  of  the  PRO  review  process, 
but  does  not  eliminate  the  fall-back 
option  of  the  M+C  organization's 
expedited  review  process  for  those 
enrollees  who  fail  to  request  PRO 
review  on  a  timely  basis. 

We  have  made  further  revisions  to  the 
language  in  §  417.605  to  adapt  this 
provision  to  the  new  M+C  MSA  and 
private  fee-for-service  plan  options.  As 
discussed  above  in  connection  with  the 
notice  of  non-coverage  requirement  in 
§  422.620,  imder  these  plan  options,  an 
M+C  organization  may  not  be  aware  that 
an  enrollee  has  been  hospitalized,  and 
has  the  right  to  deny  coverage  of  such 
a  hospitalization  on  the  grounds  that  the 
stay  was  not  medically  necessary.  Also, 
in  the  case  of  an  enrollee  in  an  M+C 
MSA  plan,  the  individual  may  not  have 
reached  the  deductible  under  the  plan, 
and  therefore  payment  for  medically 
necessary  hospital  services  shall  be 
applied  to  the  deductible.  We  thus  have 
made  it  clear  in  §  422.622(c)(1)  that  if  an 
M+C  organization  did  not  authorize 
coverage  of  a  hospital  admission,  and 
notifies  the  enrollee  that  a  continued 
stay  is  not  covered,  the  organization  is 
not  required  to  pay  for  services  while 
the  enrollee  pursues  an  appeal  with  a 
PRO  (that  is.  unless  and  until  it  is 
determined  on  appeal  that  the  hospital 
stay  should  have  been  covered  under 
the  M+C  plan).  We  have  qualified  this 
statement  to  provide  that  the  M+C 
organization  is  obligated  to  pay  for 
continued  services  if  the  enrollee  was 
hospitalized  in  order  to  receive 
emergency  services  or  urgently  needed 
care  as  described  in  §§  422.2  and 
422.112(b).  since  these  services  do  not 
require  prior  authorization. 

m  cases  in  which  the  hospital  makes 
a  determination  that  hospital  services 


are  no  longer  needed,  section 
1154(e)(4)(B)  of  the  Act  expressly 
precludes  the  hospital  from  charging  a 
Medicare  beneficiary  for  services  during 
the  period  that  a  PRO  is  reviewing  an 
appeal  under  section  1154(e).  We  have 
reflected  this  statutory  provision  in 
§  422.622(c)(2). 

11.  Conclusion 

In  developing  the  organization 
determination,  appeal  and  grievance 
requirements  for  M+C  organizations,  we 
have  undertaken  a  broad  review  of  the 
existing  Medicare  managed  care 
requirements.  We  have  consulted  with 
representatives  of  beneficiary  advocacy 
groups  and  the  managed  care  industry 
concerning  several  policy  options.  We 
beUeve  that  we  have  included  in  this 
interim  final  nile  those  improvements 
that  were  practical  within  the  short 
timeframe  allotted  for  nilemaking.  In 
addition  to  the  changes  made  in  this 
rule,  we  intend  to  publish  a  notice  of 
proposed  rulemaking  in  the  near  future 
to  implement  a  variety  of  other 
improvements  in  the  M+C  dispute 
resolution  process. 

Therefore,  we  welcome  comments, 
concerns,  and  ideas  on  all  issues 
discussed  in  this  interim  final  rule,  as 
well  as  on  the  overall  organizational 
changes  incorporated  into  these 
regulations.  In  particvdar,  as  noted 
above,  we  would  appreciate  comments 
on  whether  HCFA  should  specify 
requirements  (such  as  timeframes)  for 
meaningful  grievance  procedures.  We 
also  are  seeking  additional  comments  on 
establishing  effective  and  efficient 
parameters  as  to  when  a  reduction  in 
services  (for  example,  a  reduction  in 
prescription  dosage,  skilled  nursing 
facihty  coverage,  home  health  care  or 
outpatient  visits)  constitutes  a  denial 
that  gives  rise  to  an  obligation  to 
provide  written  notice.  Comments  are 
also  welcome  on  whether  notification 
requirements  should  apply  in  all 
instances  of  service  discontinuations,  as 
opposed  to  only  when  an  enrollee 
indicates  that  he  or  she  disagrees  with 
such  a  discontinuation,  as  provided 
uinder  §  422.566(b)(4).  Finally,  we 
would  appreciate  input  on  categories  of 
meaningful  data  elements  for  reporting 
plan-level  grievances  and  appeals.  We 
believe  such  comments  can  assist  with 
our  data  collection  and  reporting  efforts 
(as  required  by  the  BBA)  and  in 
promoting  consistency  at  the  plan  level 
in  data  collection  and  reporting.  We 
welcome  all  suggestions  for  other 
improvements  to  the  M+C  grievance, 
organization  determination  and  appeal 
processes. 


N.  Medicare  Contract  Appeals 

Subpart  N  of  this  interim  final  rule 
sets  forth  procedures  for  making  and 
reviewing  the  following  contract 
determinations:  (1)  A  determination  that 
an  entity  is  not  qualified  to  enter  into  a 
contract  with  HCFA  under  Part  C  of  title 
XVin  of  the  Act;  (2)  a  determination  to 
terminate  a  contract  with  an  M+C 
organization;  and  (3)  a  determination 
not  to  authorize  a  renewal  of  a  contract 
with  an  M+C  organization.  Pursuant  to 
at  section  1856(b)(2).  which  provides  for 
the  adoption  of  standards  under  section 
1876  to  implement  analagous  provisions 
in  the  new  Part  C.  the  procedures  set 
forth  in  subpart  N  of  part  422  are  for  the 
most  part  modeled  after  the  contract 
appeal  procedures  currently  in  place 
with  regard  to  HMO  and  CMP  contracts 
imder  section  1876.  which  are  set  forth 
at  42  CFR  part  417  subpart  R.  We 
describe  below  the  provisions  of  new 
subpart  N  of  part  422  that  are  not 
identical  to  42  CFR  part  417. 

Section  422.641  sets  forth  the  contract 
determinations  that  are  subject  to  the 
reconsideration  and  appeals  procedures 
in  subpart  N. 

Section  422.644(a)  specifies  that  when 
HCFA  makes  a  contract  determination, 
it  provides  the  M+C  organizations 
written  notice  specifying  reasons  for  the 
determination  and  M+C  organization 
rights  pursuant  to  a  reconsideration. 
Under.  §  422.644(d)  a  HCFA  notice 
that  it  has  decided  not  to  authorize  an 
M+C  organization  contract  renewal  is 
sent  to  the  M+C  organization  by  May  1 
of  the  ciirrent  contract  year.  (Note  that 
while  this  notice  informs  an  M+C 
organizations  of  its  right  to  app>eal  a 
decision  not  to  authorize  a  renewal,  a   • 
contract  will  not  be  renewed  unless  an 
affirmative  notice  authorizing  renewal  is 
sent  by  HCFA.  See  §  422.506(b)(2).)  The 
May  1  deadline  specified  above  should 
a^ord  HCFA  enough  time  to  consider 
any  M+C  organization's  request  for 
reconsideration  and  still  afford  adequate 
time  for  HCFA  to  ensure  the  acc\uacy  of 
its  printed  and  electronic  material 
utiUzed  in  the  annual  health  fair. 
If  HCFA  decides  to  terminate  a 
contract  under  §  422.644(c)  for  reasons 
other  than  those  specified  at 
422.510(a)(5)  it  must  provide  notice  to 
the  M+C  organization  by  mail  at  least  90 
days  before  the  intended  date  of  the 
termination.  Consistent  with  section 
1857(h)(2),  which  provides  for 
immediate  termination  where  there  is 
an  "imminent  and  serious  risk"  to 
enrollee  health  and  pursuant  to  our 
rulemaking  authority  at  section 
1856(b)(1).  in  §  422.644(c)  we  also 
provide  a  separate  notice  timeframe  for 
immediate  terminations  discussed  in 
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§  422.510(a)(5).  See  section  K  of  this 
preamble.  Pursuant  to  violations 
described  in  §  422.510(a)(5).  HCFA  will 
notify  the  M+C  organization  in  writing 
that  its  contract  has  been  terminated 
effective  the  date  of  the  termination 
decision  by  HCFA.  We  believe  that  in 
instances  where  the  life  and  physical 
well  being  of  beneficiaries  is  in 
jeopardy,  HCFA  must  have  the  abiUty  to 
immediately  sever  its  relationship  with 
an  M+C  organization  in  order  to  protect 
beneficiaries  and  to  safeguard  taxpayer 
confidence  in  HCFA's  administration  of 
the  Medicare  program. 

Section  422.646  states  that  initial 
contract  determinations  are  final  and 
binding  unless  the  determination  is 
reconsidered  in  a  manner  consistent 
with  appUcable  requirements  described 
in  §  422.648.  In  §  422.650(b)  we  have 
shortened  the  deadline  for  filing  a 
request  for  reconsideration  to  15  days 
from  the  sixty  days  allowed  for  HMOs 
and  CMPs  under  §  417.650(b).  and  have 
eliminated  the  provision  made  in 
§  417.650(c)  for  a  deadline  extension  for 
good  cause.  We  believe  the  time  frames 
afforded  under  §  422.650  still  provide 
M-fC  organizations  sufficient  time  to 
prepare  a  request  for  reconsideration  of 
the  contract  determination  at  issue, 
should  the  organization  decide  to  do  so. 

As  in  the  case  of  the  deadline  for 
requesting  reconsideration,  and  based 
on  our  rulemaking  authority  at  section 
1856(b)(1).  in  §  422.662(b),  we  have 
shortened  the  60  day  time  period  for 
requesting  a  hearing  under  §  417.662(b) 
to  15  days.  We  also  have  again 
eliminated  "good  cause"  extension 
authority  that  was  found  in  §  417.662(c). 

Like  §41 7.664(a).  §  422.664(a) 
provides  that  the  effective  date  of  a 
determination  to  terminate  a  contract 
will  be  postponed  until  after  a  final 
decision  is  rendered  on  any  M+C 
organization  appeal.  Section  422.664(b) 
also  follows  §  417.664(b)  in  providing 
that  a  request  for  a  hearing  will  not 
postpone  a  decision  not  to  authorize  a 
contract  renewal  unless  HCFA  finds  an 
extension  of  the  contract  past  its 
expiration  date  consistent  with  the 
purposes  of  Part  C.  There  are  two 
significant  differences  between 
§417.664  and  §422.664.  however.  First, 
as  discussed  below,  §  417.664  provides 
that  in  the  case  of  a  termination  only, 
the  general  rule  is  that  the  termination 
will  be  postponed  until  after  an 
additional  post-hearing  decision  level  of 
review  required  under  section 
1857(h)(1)(B).  Second.  §  422.664(c) 
implements  the  "imminent  and  serious 
risk  to  health"  exception  in  section 
1857(h)(2),  imder  which  a  termination 
can  take  effect  immediately,  and  will 
not  be  postponed  while  an  appeal  is 


pursued.  Specifically,  when  a  contract' 
termination  decision  is  basec^upon 
§  422.510(a)(5).  discussed  in  section  K 
above,  the  termination  is  effective 
immediately.  While  the  M+C 
organization  still  has  the  right  to  appeal 
the  termination,  this  appeal  will  not 
prevent  the  termination  from  taking 
effect. 

hi  §  422.670,  pursuant  to  our 
rulemaking  authority  at  section 
1856(b)(1),  we  have  added  a 
requirement  that  the  hearing  officer 
establish  a  time  and  place  for  the 
hearing  within  30  days  of  the  date  of 
their  receipt  of  the  request  for  a  hearing. 
Again,  this  time  constraint  has  been 
added  because  we  believe  it  is  necessary 
to  impose  time-weighted  discipline  on 
the  reconsideration  process  that 
strengthens  HCFA's  enforcement 
capabiHties  while  simultaneously 
enhancing  beneficiary  protections. 
Changing  the  time  frame  from  the  open- 
ended  language  provided  under 
§417.670  to  the  30-day  time  frame 
provided  at  §  422.670  accomphshes 
these  goals. 

In  §  422.692.  we  provide  in  the  case 
of  termination  decisions  only  for  an 
appeal  from  the  hearing  decision,  as 
required  under  section  1857(h)(2)  before 
a  termination  can  take  effect.  We  have 
provided  for  review  of  a  hearing 
officer's  decision  by  the  Administrator, 
under  similar  procedures  to  those  used 
for  the  Administrator's  review  of 
decisions  of  the  Provider 
Reimbursement  Review  Board  pursuant 
to  §405.1875. 

O.  Intermediate  Sanctions 

The  M+C  organization  actions  subject 
to  intermediate  sanctions  and  civil 
money  penalties  are  substantially  the 
same  as  those  established  at  §  417.500 
for  section  1876  contracting  plans. 
However,  there  are  some  exceptions. 
Since  the  50/50  enrollment  requirement 
has  been  dropped,  so  have  the 
accompanying  intermediate  sanctions. 

The  BBA  also  contains  additional 
sanction  authority  not  found  in 
§417.500,  which  we  are  implementing 
in  subpart  O.  First,  the  BBA  retains  and 
modifies  new  section  1876  intermediate 
sanction  and  civil  money  penalty 
authority  originally  enacted  in  the 
Health  Insurance  Portability  and 
AccountabiUty  Act  of  1996  (HIPAA). 
This  authority  has  not  been 
implemented  in  §  417.500.  Under  this 
new  authority  (in  section  1876(i)(l)  for 
HMOs  and  CMPs  and  in  section 
1857(g)(3)  for  the  M+C  program), 
intermediate  sanctions  and  civil  money 
penalties  can  be  imposed  on  the  same 
grounds  upon  which  a  contract  could  be 
terminated.  See  discussion  of  contract 


termination  in  sections  K.  and  N.  above. 
Under  the  section  1876  provision,  the 
procedures  now  found  in  section 
1857(h)(1),  discussed  in  section  N. 
above,  applied  to  the  new  HIPAA 
sanction  authority,  and  had  to  be 
followed  before  sanctions  based  upon 
this  new  HIPAA  authority  could  bie 
imposed.  Under  the  BBA,  however, 
sanctions  based  on  the  grounds  for 
termination  in  section  1857(c)(2)  can  be 
imposed  on  the  same  terms  as  the 
sanctions  in  §  417.500.  See  section 
1857(g)(3).  As  discussed  above  in 
section  K.,  in  §  422.510(a)(4)  through 
(a){ll),  we  have  identified  specific  M+C 
organization  behaviors  that  we  believe 
meet  one  of  the  broad  grounds  for 
termination  in  section  1857(c)(2).  Under 
the  authority  in  section  1857(g)(3)  to 
impose  sanctions  where  the  grounds  in 
section  1857(c)(2)  exist,  intermediate 
sanctions  can  be  imposed  for  any  of  the 
violations  identified  in  §  422.510(a),  and 
we  so  provide  in  §  422.752(b). 

Finally,  private  fee  for  service  plans 
are  subject  to  intermediate  sanctions  if 
they  fail  to  enforce  the  balance  billing 
limit  that  apphes  to  charges  to  plan 
members  by  contracting  providers.  See 
discussion  of  these  provisions  in  section 
rV.  of  this  preamble. 

The  process  for  imposing  all  of  the 
M+C  intermediate  sanctions  will  largely 
be  the  same  as  estabUshed  under 
§417.500.  Under  this  process,  when 
HCFA  determines  that  a  sanctionable 
violation  has  occurred,  it  notifies  the 
M+C  organization  that  enrollment  and 
marketing  must  be  suspended  (or, 
alternatively,  in  the  case  of  some 
violations,  payment  for  new  enrollees 
will  be  suspended)  in  15  days,  unless 
the  organization  provides  evidence  that 
HCFA's  determination  is  incorrect. 
There  is  an  exception  to  this  15  day 
delay  in  the  effective  date  of  the 
sanctions  if  HCFA  determines  that  the 
M+C  organization's  conduct  poses  a 
serious  threat  to  an  enrollee's  health  and 
safety.  See  §  422.756(d)(2).  In  addition 
to  or  in  place  of  these  intermediate 
sanctions,  civil  money  penalties  may  be 
imposed  for  the  same  underlying 
violations.  For  any  of  the  violations  that 
were  previously  set  forth  in  §417.500, 
and  are  now  in  §  422.752(a),  the  Office 
of  Inspector  General  imposes  civil 
money  penalties  in  accordance  with  42 
CFR  part  1003.  In  the  case  of  the  new 
HIPAA  sanction  authority  discussed 
above,  HCFA  imposes  civil  money 
penalties,  with  the  exception  of  a 
determination  under  §  422.510(a)(4), 
based  upon  fraudulent  behavior  by  an 
M+C  organization.  In  this  latter  case, 
OIG  imposes  civil  money  penalties. 
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P.  Technical  and  Conforming  Changes 

This  interim  final  rule  makes  a 
number  of  technical  and  conforming 
changes  to  part  422  subpart  H  (which 
was  established  by  an  interim  final  rule 
published  on  April  14, 1998  (63  PR 
18124)  and  amended  by  an  interim  final 
rule  published  on  May  7,  1998  (63  FR 
25360)  For  example,  we  remove  the 
definition  of  "health  care  provider" 
from  subpart  H.  We  do  this  because  this 
rule  establishes  a  definition  of 
"provider"  in  subpart  A  of  part  422  for 
purposes  of  the  entire  part  that  is 
exactly  the  same  as  the-definition  of 
"health  care  provider"  appearing  in 
subpart  H.  Further,  as  a  conforming 
change,  we  then  change  "health  care 
provider"  wherever  it  appears  in 
subpart  H  to  "provider." 

In  addition  to  the  additions  and 
revisions  to  part  422  of  our  regulations 
discussed  throughout  this  document, 
this  interim  final  rule  also  makes  a 
number  of  technical  and  conforming 
changes  to  the  following  parts  of  42 
CFR:  400,  410.  411.  and  417.  These 
changes,  which  are  generally  in  the  form 
of  redesignations  and  nomenclature 
changes,  are  made  in  order  to  bring  our 
regulations  into  conformity  with  the 
provisions  of  the  section  4001  through 
4006  of  the  BBA. 

We  have  also  made  a  conforming 
change  to  42  CFR  part  403  "Special 
Programs  and  Projects,"  with  regard  to 
Medicare  supplemental  policies.  As 
Medicare  does  not  cover  the  total  cost 
of  providing  medical  care, 
approximately  75  percent  of  Medicare 
beneficiaries  purchase  or  have  available 
through  their  own,  or  a  spouse's 
employment  or  former  employment, 
some  type  of  private  supplemental 
health  insurance  coverage.  This  kind  of 
insurance  helps  to  pay  for  expenses, 
services,  and  supplies  that  Medicare 
either  does  not  cover  or  does  not  pay  in 
full  such  as  coinsurance  or  deductible 
charges,  prescription  drugs,  and  some 
long  term  care  services.  This  coverage  is 
ordinarily  referred  to  as  Medicare 
supplemental  (Medigap)  insurance.  The 
BBA.  in  section  4003.  provides  that  an 
M+C  plan  is  not  considered  a  Medicare 
supplementary  policy.  Therefore,  we  are 
revising  §  403.205  to  specify  that  a 
Medicare  supplemental  policy  does  not 
include  a  M+C  plan.  We  are  aware  of 
other  provisions  in  that  statute  affecting 
the  Medigap  area,  but  those  are 
included  or  will  be  covered  under  the 
National  Association  of  Insurance 
Commissioners  (NAIC)  Model  Standards 
in  line  with  existing  §  403.210.  NAIC 
works  with  us  to  annually  update  the 
Model  Standards  with  regard  to  changes 


to  the  Medicare  supplemental  insurance 
area. 

Q.  Transition  Information  for  Current 
Medicare  Program 

Section  4002  of  the  BBA  included  a 
number  of  provisions  that  were  effective 
upon  enactment  for  eligible 
organizations  with  section  1876 
contracts  or  section  1833  agreements  or 
that  would  alter  the  requirements  for 
those  contractors  that  remained  in  force 
following  the  implementation  of  the 
M+C  program.  The  provisions  that  were 
effective  upon  enactment  were 
conveyed  to  current  contractors  through 
oi>erational  poUcy  letters  (OPLs) 
numbered  61,  63,  and  65  and  available 
to  the  public  on  HCFA's  Internet 
homepage.  Most  of  the  provisions 
convey  automatically  with  the 
publication  of  the  Part  C  regulations, 
either  contained  in  the  newly- 
established  part  422  or  contained  in 
conforming  changes  to  part  417,  while 
others  simply  created  operational 
impacts  during  the  transition  year  of 
1998. 

The  BBA  in  section  4002(a) 
immediately  changed  the  required 
enrollment  composition  of  50  percent 
Medicare  and  Medicaid,  and  50  percent 
commercial  under  section  1876  to:  (1) 
Consider  only  Medicare  members  for  50 
percent  of  the  enrollment,  and  (2) 
permit  waiver  of  the  requirement  when 
it  is  "in  the  public  interest."  All 
enrollment  composition  requirements 
for  Medicare  contractors  are  eliminated 
beginning  with  contract  periods  on  or 
after  January  1. 1999. 

The  BBA  in  section  4002(i)  changed 
the  definition  of  a  health  care 
prepayment  plan  (HCPP)  to  mean:  (1) 
An  organization  that  is  Union  or 
Employer  sponsored;  or  (2)  an 
organization  that  does  not  provide;  or 
arrange  for  the  provision  of  any 
inpatient  hospital  services.  Current 
HCPPs  must  meet  this  definition  on 
January  1, 1999  and  new  1998 
applicants  must  meet  the  definition  as 
of  the  effective  date  of  the  HCPP 
agreement.  Also,  as  of  January  1.  1999. 
HCPPs  are  not  required  to  meet  Medigap 
requirements. 

The  BBA  also  affected  section  1876 
cost  contracts.  Upon  enactment  of  the 
BBA  (August  5, 1997).  the  Secretary 
may  not  enter  into  new  section  1876 
cost  contracts,  except  for  current  HCPPs 
that  converted  to  section  1876  cost 
contracts.  Also,  1876  cost  contracts  may 
not  be  extended  or  renewed  beyond 
December  31,  2002. 


m.  Medicare+Choice  MSA  Plans 

A.  Background 

As  noted  above,  among  the  type  of 
M+C  options  available  tmder  section 
1851(a)(2)  of  the  Act  is  an  M+C  MSA 
plan,  that  is.  a  combination  of  a  high 
deductible  M+C  insurance  plan  and  a 
contribution  to  an  M+C  MSA.  Section 
1859(b)(3)(A)  of  the  Act  defines  an  MSA 
plan  as  an  M+C  plan  that: 

•  Provides  reimbiKsement  for  at  least 
all  Medicare-covered  items  and  services 
(except  hospice  services)  after  an 
enrollee  incurs  countable  expenses 
equal  to  the  amount  of  the  plan's  annual 
deductible. 

•  Counts  for  purposes  of  the  annual 
deductible  at  least  all  amounts  that 
would  have  been  payable  under  original 
Medicare  if  the  individual  receiving  the 
services  in  question  was  a  Medicare 
beneficiary  not  enrolled  in  an  M+C 
plan.  Including  amounts  that  would  be 
paid  by  the  beneficiary  in  the  form  of 
deductibles  or  coinsurance. 

•  After  the  annual  deductible  is 
reached,  provides  a  level  of 
reimbursement  equal  to  at  least  the 
lesser  of  actual  expenses  or  the  amount 
that  would  have  been  paid  under 
original  Medicare  if  the  individual 
receiving  the  services  in  question  was  a 
Medicare  beneficiary  not^  enrolled  in  an 
M+C  plan,  including  amounts  that 
would  be  paid  by  the  beneficiary  in  the 
form  of  deductibles  or  coinsurance. 

Eligible  individuals  may  enroll  in 
M+C  MSA  plans  effective  January  1, 
1999.  Section  1859(b)(3)(B)  sets  the 
maximiun  annual  deductible  under  an 
M+C  MSA  plan  for  1999  at  $6,000,  with 
changes  for  future  years  to  be  based  on 
the  national  per  capita  M+C  growth 
percentage  established  under  section 
1853(c)(6).  (See  section  U.F  of  this 
preamble.)  In  this  interim  final  rule,  we 
are  seeking  comment  regarding 
establishing,  pursuant  to  our  general 
authority  under  section  1856(b)(1),  a 
minimum  deductible  under  an  M+C 
.  MSA  plan.  As  discussed  below,  one 
possibility  would  be  to  establish  a 
minimum  deductible  equal  to  the 
projected  actuarial  value  of  the  average 
per  capita  copayment  under  original 
Medicare,  rounded  to  the  nearest  $50. 
Section  4006  of  the  BBA  adds  new 
section  138  of  the  Internal  Revenue 
Code  of  1986  containing  Internal 
Revenue  Service  (IRS)  rules  concerning 
M+C  MSAs.  In  general,  an  M+C  MSA  is 
a  tax-exempt  trust  created  solely  for  the 
purpose  of  paying  the  qualified  medical 
expenses  of  the  account  holder.  The 
account  may  be  established  only  in 
connection  with  an  M+C  MSA  plan,  and 
must  consist  only  of  contributions  from 
HCFA  under  the  M+C  program  or  of 
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transfers  from  another  M+C  MSA.  if  an 
enrollee  has  set  up  more  than  one  M+C 
MSA.  Section  138  also  sets  forth  IRS 
rules  concerning  the  distribution  of 
MSA  funds  and  tax  penalties  associated 
with  the  distribution  of  funds  from  an 
M+C  MSA  for  purposes  other  than 
paying  the  qualiHed  medical  expenses 
of  the  account  holder.  (These  provisions 
are  discussed  below  in  section  III.J  of 
this  preamble.) 

In  establishing  the  M+C  MSA  option. 
Congress  specified  under  section 
1851(b)(4)  of  the  Act  that  the 
opportunity  to  enroll  in  an  M+C  MSA 
plan  was  available  on  a  demonstration 
basis  to  up  to  390,000  enrollees  through 
December  31,  2002.  The  Secretary  is 
charged  with  regularly  evaluating  the 
impact  of  permitting  enrollment  in  M+C 
MSA  plans  and  with  submitting  a  report 
to  Congress  by  March  1,  2002. 
concerning  the  effects  of  the  M+C  MSA 
program  and  whether  it  should  be 
extended  beyond  2002. 

The  introduction  of  M+C  MSAs 
builds  upon  the  private  market  MSA 
demonstration  program  now  available  to 
small  employers  and  the  self-employed 
under  the  Health  Insurance  Portability 
and  Accountabihty  Act  of  1996 
(HIPAA).  Uke  the  HIPAA 
demonstration,  the  BBA  conference 
report  (H.R.  105-217,  pg.  585)  indicates 
that  the  introduction  of  M+C  MSAs  is 
premised  on  the  need  for  beneficiaries 
to  play  a  greater  role  in  the  health  care 
purchasing  decision.  M+C  MSAs  offer 
beneficiaries  incentives  to  ensiu«  that 
the  health  care  resources  they  need  are 
allocated  in  an  efficient  manner.  This 
increased  consumer  control  is  believed 
to  have  potential  for  discouraging  the 
overutilization  of  health  services. 

In  implementing  the  BBA  provisions 
concerning  the  M+C  MSA 
demonstration,  our  primary  objective  is 
to  allow  a  true  test  of  the  potential 
benefits  of  the  MSA  concept  to  the 
Medicare  program  and  its  beneficiaries. 
Thus,  as  with  other  parts  of  the  M+C 
regulations,  an  underlying  design 
principle  has  been  to  preserve  as  much 
flexibility  as  possible  for  organizations 
and  providers  in  terms  of  service 
delivery  arrangements,  while  still 
building  in  the  protections  intended 
under  the  BBA  for  M+C  MSA  enrollees 
and  the  Medicare  trust  fund.  For  the 
convenience  of  the  reader,  all  portions 
of  the  M+C  regulations  that  specifically 
concern  M+C  MSA  plans  and  accounts 
are  discussed  below  in  this  preamble; 
however,  the  M+C  MSA  regulations  do 
not  constitute  a  separate  subpart  of  new 
part  422.  This  is  because,  except  as 
noted  below,  the  general  M+C 
requirements  throughout  part  422  apply 
equally  to  M+C  organizations  that  offer 


M+C  MSA  plans;  thus  it  woulu  be 
redundant  to  repeat  all  applicable 
requirements  in  a  separate  M+C  MSA 
subpart. 

B.  General  Provisions  (Subpart  A) 

Sections  422.2  and  422.4  set  forth 
several  definitions  for  terms  coruiected 
with  M+C  MSA  plans,  including  "M+C 
MSA,"  "M+C  MSA  plan."  and  "MSA 
trustee."  As  noted  in  section  II. D  of  this 
preamble,  we  also  distinguish  between 
a  "network"  and  a  "non-network"  M+C 
MSA  plan.  The  definitions  consist  of 
general  meanings  for  these  terms  as 
used  in  the  BBA  and  do  not  impose 
specific  requirements.  Thus,  the 
definition  for  an  MSA  references  the 
applicable  requirements  of  sections  138 
and  220  of  the  Internal  Revenue  Code, 
and  the  M+C  MSA  plan  definition 
references  the  applicable  requirements 
of  new  part  422: 

The  theory  behind  the  new  M+C  MSA 
option  is  that  a  beneficiary  will  pay  a 
lower  monthly  premium  for  a 
"catastrophic"  insurance  policy  with  a 
high  deductible,  and  use  die  money 
deposited  in  his  or  her  M+C  MSA 
account  to  cover  expenses  during  the 
extended  period  prior  to  this  hi^ 
deductible  being  reached.  This  concept 
is  reinforced  by  the  fact  that  Congress 
excluded  from  eligibility  for  M+C  MSA 
plans  individuals  with  "first  dollar" 
health  care  coverage  (such  as.  Medicaid- 
eligible  individuals' — see  discussion 
below),  who  would  not  be  required  to 
incur  expenses  during  the  significant 
period  of  time  expected  to  transpire 
before  the  high  M+C  MSA  plan 
deductible  is  met.  This  is  also  the 
reason  that  Congress  amended  the 
Medigap  statute  to  preclude  insurers 
fitjm  selling  policies  to  enrollees  in 
M+C  MSA  plans  that  would  cover  costs 
incurred  before  the  high  deductible  is 
met.  Indeed,  the  legislative  history 
expressly  refers  to  "[plrohibit(ing)  the 
sale  of  certain  [Medigap]  policies  to  a 
person  electing  a  high  deductible  plan." 
meaning  an  MSA  plan.  (H.R.  Rep.  No. 
105-217,  pg.  654  (1997).  Emphasis 
added). 

Although  Congress  did  not  include  a 
minimum  deductible  amount,  we 
believe  that  the  statutory  scheme,  and 
the  above-quoted  reference  to  a  "high 
deductible  plan"  in  the  Conference 
report,  clearly  /mp7y  that  MSA  plans 
would  have  a  higher  deductible  than 
other  plans.  As  noted  above,  we  are 
seeking  comment  on  providing  for  a 
minimum  deductible  based  on  the 
actuarial  value  of  the  average  per  capita 
cost-sharing  under  original  Medicare 
roiuided  to  the  nearest  $50.  For  1999, 
this  amount  is  $1,000.  (Clearly,  any 
deductible  lower  than  the  actuarial 


value  of  what  original  Medicare 
beneficiaries  pay  is  not  a  "high" 
deductible.)  We  beUeve  that  a  minimum 
deductible  amount  could  ensure  that 
M+C  MSA  plans  cbmport  with  the 
"high  deductible"  design  envisioned  by 
Congress,  without  inappropriately 
limiting  organizations'  flexibility  in 
designing  M+C  MSA  plans.  Without 
such  a  deductible,  however,  we  are 
concerned  that  an  organization  could 
purport  to  offer  an  "M+C  network  MSA 
plan"  that  had  such  a  low  deductible 
that  it  would  be  impossible  to 
distinguish  from  a  coordinated  care 
plan,  although  the  plan  would  not  be 
subject  to  the  rules  that  Congress 
intended  be  applied  to  coordinated  care 
plans.  Therefore,  in  deciding  whether  to 
institute  a  minimum  deductible  for  M+C 
MSA  plans,  we  intend  to  examine  any 
evidence  that  such  abuses  may  be  taking 
place,  in  addition  to  our  review  of 
public  comments  on  the  issue. 

The  only  other  general  requirement 
concerning  M+C  MSA  plans  is  the 
incorporation  under  §  422.4(a)(2)  of  the 
statutory  provision  (section 
1851(a)(2)(B))  that  one  of  the  available 
alternatives  under  the  M+C  program  is 
the  combination  of  an  M+C  MSA  plan 
vdth  a  contribution  into  an  M+C  MSA. 
Consistent  with  the  statute,  any  State- 
licensed  risk-bearing  entity  could  offer 
an  M+C  MSA  plan,  whether  it  is  an 
HMO  offering  an  "M+C  network  MSA 
plan"  under  which  beneficiaries  are 
limited  to  a  limited  network  of 
providers  for  covered  services  after  the 
deductible  is  met.  or  an  indemnity  plan 
covering  services  on  a  fee-for-service 
basis  after  the  deductible  is  met. 

C.  Eligibility,  Election  and  Enrollment 
Rules  (Subpart  B) 

1.  Eligibility  and  Enrollment  (§422.56) 

Any  individual  who  is  entitled  to 
Medicare  under  Part  A.  is  enrolled 
under  Part  B.  and  is  not  otherwise 
prohibited  (such  as  an  ESRD  patient),  is 
eligible  to  enroll  in  an  M+C  plan. 
However,  the  statute  places  several 
limitations  on  eligibility  to  enroll  in  an 
M+C  MSA  plan.  These  limitations  are 
set  forth  at  §  422.56  of  the  regulations. 
Section  422.56(a)  indicates  that  M+C 
MSA  plans  are  established  on  a 
demonstration  basis  and  incorporates 
the  statutory  provisions  of  section 
1851(b)(4).  that  is: 

•  No  more  than  390,000  individuals 
may  enroll  in  M+C  MSA  plans. 

•  No  individual  may  enroll  on  or  after 
January  1,  2003,  unless  the  enrollment 
is  a  continuation  of  an  enrollment 
already  in  effect  as  of  that  date. 

•  No  individual  may  enroll  or 
continue  enrollment  for  any  year  unless 
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he  or  she  can  provide  assurances  of 
residing  in  the  United  States  for  at  least 
183  days  durine  that  year. 

The  390.000  limit  represents 
approximately  1  percent  of  the  Medicare 
population.  We  do  not  intend  to  apply 
any  State  or  regional  limits  on 
enrollment  in  M+C  MSA  plans, 
although  we  will  monitor  the  number  of 
enroUees  on  an  ongoing  basis.  We 
believe  it  is  unlikely  that  the  nimiber  of 
applications  for  M+C  MSAs  will  reach 
390,000  in  the  first  enrollment  period, 
November,  1998.  If  necessary,  however, 
we  will  accept  applications  for 
enrollment  in  M+C  MSA  plans  on  a 
first-come,  first-served  basis,  with  the 
first  390,000  applicants  being  allowed  to 
enroll.  We  v^rill  notify  organizations 
offering  M+C  MSA  plans  directly 
should  the  enrollment  cap  be  reached. 

The  only  restrictions  on  enrollment  in 
M+C  MSA  plans  under  §  422.56(b)  and 
(c)  are  those  directly  contemplated 
under  section  1851(b)(2)  and  (3)  of  the 
statute.  Specifically.  §  422.56(b)  states 
that  an  individual  who  is  enrolled  in  a 
Federal  Employee  Health  Benefits 
Program  (FEHBP)  plan,  or  is  eligible  for 
health  care  benefits  through  the 
Veterans  Administration  (VA)  or  the 
[Department  of  Defense  (DoD),  may  not 
enroll  in  an  M+C  MSA  plan.  The  statute 
provides  that  the  restriction  on  FEHBP 
enrollment  may  be  eliminated  if  the 
Director  of  the  Office  of  Management 
and  Budget  certifies  to  the  Secretary  that 
the  Office  of  Persoimel  Management  has 
adopted  policies  to  ensure  that  the 
enrollment  of  FEHBP  participants  v«ll 
not  result  in  increased  expenditures  for 
health  benefit  plans.  We  intend  to  apply 
this  same  test  for  the  enrollment 
restrictions  that  apply  to  VA  and  DoD- 
eligible  individuals.  In  addition, 
§  422.56(c)  incorporates  the  statutory 
prohibition  under  section  1851(b)(3)  on 
enrollment  in  M+C  MSA  plans  by 
individuals  who  are  eligible  for 
Medicare  cost-sharing  under  Medicaid 
State  plans. 

Section  422.56(d)  sets  forth  several 
additional  restrictions  on  enrollment  in 
M+C  MSA  plans  that  we  believe  are 
clearly  consistent  with  statutory  intent. 
These  restrictions  are  discussed  in 
detail  below  in  section  II1.D.2  of  this 
preamble,  in  the  discussion  of 
supplemental  benefits  under  an  M+C 
MSA  plan. 

2.  Election  (§422.62) 

Section  1851(e)  of  the  Act  establishes 
general  rules  concerning  the  time 
periods  when  a  beneficiary  may  elect  to 
enroll  in  an  M+C  plan,  with  special 
rules  for  M+C  MSA  plans  set  forth  at 
section  1851(e)(5).  Based  on  these 
provisions,  §  422.62(d)  specifies  that  an 


individual  may  elect  an  MSA  plan  only 
during  one  of  the  following  periods; 

•  An  initial  election  period,  that  is, 
the  7-month  period  begjiming  3  months 
before  the  individual  is  first  entitled  to 
parts  A  and  B  of  Medicare. 

•  The  aimual  coordinated  election 
period  in  November  of  each  year. 

Unlike  for  other  M+C  plans,  an 
individual  may  discontinue  election  of 
an  M+C  MSA  plan  only  during  the 
annual  coordinated  election  period. 
Thus,  effective  January  1, 1999, 
enrollees  in  M+C  MSA  plans  are 
"locked  in"  for  1  year,  or  for  the 
remainder  of  the  calendar  year  for 
elections  during  an  initial  election 
period  that  take  effect  other  than  on 
January  1.  This  lock- in  rule  contrasts 
sharply  with  the  rules  for  other  types  of 
M+C  plans,  which  provide  for 
continuous  open  enrollment  and 
disenrollment  through  December  31, 

2001. 

There  are  two  exceptions  to  this  lock- 
in  rule.  First,  as  specified  under  section 
1851(e)(5)(C)  and  codified  at 
§  422.62(d)(2)(ii),  an  individual  who 
elects  an  M+C  MSA  plan  during  an 
aimual  election  period  in  November  of 
a  given  year,  and  has  never  before 
elected  an  M+C  MSA  plan,  may  revoke 
that  election  by  submitting  to  the 
organization  offering  the  plan  a  signed 
request  or  by  filing  the  appropriate 
disenrollment  form  by  December  15  of 
that  year.  In  addition,  we  are  providing 
at  §  422.58(d)(2)  that  an  individual  may 
disenroll  from  an  M+C  MSA  plan 
during  the  special  election  periods 
prompted  by  circiunstances  such  as 
termination  of  the  plan,  change  in  the 
individual's  place  in  residence,  etc.,  as 
spelled  out  under  §  422.62(b).  As 
discussed  in  detail  in  section  n.B  of  this 
preamble,  section  1851(e)(4)  provides 
that  these  special  election  periods  are  to 
take  effect  on  January  1,  2002,  in  concert 
with  the  initial  effective  date  for  the 
lock-in  rules  for  M+C  plans  other  than 
MSA  plans.  Given  that  the  lock-in  rule 
for  M+C  MSA  plans  takes  effect  on 
January  1, 1999,  we  believe  it  is 
appropriate  that  the  protections  afforded 
by  the  special  election  period  should  be 
applicable  at  that  time  to  individuals 
who  elect  M+C  MSA  plans. 

3.  Information  About  the  M+C  Program 
(§422.64) 

Section  1851(d)  and  §422.64  address 
the  requirement  that  M+C  organizations 
must  provide  the  information  that 
HCFA  needs  to  help  beneficiaries  make 
informed  decisions  with  respect  to  their 
available  choices  for  Medicare  coverage. 
The  only  M+C  MSA-specific 
requirement  involved  here  (also 
applicable  for  M+C  private  fee-for- 


service  plans)  is  that  the  description  of 
an  M+C  MSA  plan's  benefits  should 
include  differences  in  cost-sharing, 
premiums,  and  balance  billing,  as 
compared  to  other  types  of  M+C  plans 
(see  §  422.64(c)(7)(iv)).  We  believe  that 
the  purpose  of  this  requirement  is  to 
make  sure  that  beneficiaries  are  aware  of 
the  fundamental  differences  between 
M+C  MSA  or  private  fee-for-service 
plans  and  other  types  of  M+C  plans, 
rather  than  to  present  detailed 
information  concerning  the  benefits, 
premiums,  and  copayments  for  all  other 
specific  M+C  plans  in  the  area.  For 
compliance  purposes,  then  we  intend  to 
evaluate  the  information  submitted  by 
organizations  for  MSA  plans  in  these 
terms.  We  note  that  we  would  apply  the 
same  standard  in  determining 
compliance  with  the  requirement  of 
§  422.110(b)(2)(ii)  concerning  an 
organization's  responsibility  to  disclose 
to  its  enrollees  a  description  of  the 
benefits  available  under  other  types  of 
plans. 


D.  Benefits  (Subpart  C) 

1.  Basic  Benefits  Under  an  M+C  MSA 
Plan  (§422.102) 

Section  422.102  incorporates  the 
statutory  requirements  for  M+C  MSA 
plans  defined  under  section  1859(b)(3) 
of  the  Act,  as  outlined  above.  Thus, 
§  422.102(a)  specifies  that  an  MSA 
organization  offering  an  MSA  plan  must 
make  available  to  an  enrollee,  or 
provide  reimbursement  for,  at  least  all 
Medicare-covered  services  (except  for 
hospice  services)  after  the  enrollee's 
countable  expenses  reach  the  plan's 
dnnual  deductible.  We  note  that  section 
1859(b)(3)(A)(i)  only  uses  the  phrase 
"provides  reimbursement  for"  the 
covered  services,  but  the  intent  of  the 
statute  clearly  includes  situations  where 
a  network  M+C  MSA  plan  would  either 
furnish  the  services  directly  or  arrange 
for  provision  of  the  services.  We  believe 
that  the  phrase  "make  available  to  the 
enrollee"  accounts  for  either  of  these 
situations. 

Section  422.102(b)  then  indicates  that 
countable  expenses  must  include  the 
lesser  of  actual  costs  or  all  the  amounts 
that  would  have  been  paid  under 
original  Medicare  if  the  services  were 
received  by  a  Medicare  beneficiary  not 
enrolled  in  an  M+C  plan,  including  the 
amount  that  would  have  been  paid  by 
the  beneficiary  under  his  or  her 
deductible  and  coinsurance  obligation. 
In  accordance  with  section 
1859(b)(3)(A)(ii)  of  the  statute,  under 
each  MSA  plan,  an  organization  would 
have  the  discretion  to  define  what  it 
considers  countable  expenses,  subject  to 
the  statutory  threshold  of  the  Medicare 
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payable  amount.  We  would  envision 
that  M+C  organizations  offering  MSA 
plans  could  provide  that  countable 
expenses  would  include  a  considerably 
broader  range  of  services  than  does 
Medicare,  including  expenses  for 
services  that  often  would  constitute 
supplemental  health  care  benefits  under 
other  M+C  plans,  such  as  prescription 
drugs,  dental  services,  or  preventative 
care  services.  (As  discussed  below, 
section  1852(a)(3)(B){ii)  prohibits  an 
M+C  MSA  plan  from  providing  most 
supplemental  health  care  benefits  before 
an  individual  reaches  the  annual 
deductible.  However,  counting  the 
expenses  for  such  services  towards  the 
annual  deductible  is  permissible.)  An 
M+C  organization  could  also  choose  to 
provide  that  countable  expenses  under 
an  M+C  MSA  plan  would  include  a 
provider's  full  charges,  rather  than  just 
the  amount  payable  under  the  Medicare 
payment  rate  schedules. 

Section  422.102(c)  provides  that  after 
the  deductible  is  met,  an  M+C  MSA 
plan  pays  the  lesser  of  100  percent  of 
either  the  actual  expense  of  the  services 
or  of  the  amounts  that  would  have  been 
paid  under  original  Medicare  if  the 
services  were  received  by  a  Medicare 
beneficiary  not  enrolled  in  an  M+C 
plan,  including  the  amount  that  would 
have  been  paid  by  the  beneficiary  under 
his  or  her  deductible  and  coinsurance 
obligation.  As  discussed  below  in 
section  III.F..  M+C  balance  billing 
protections  do  not  apply  in  this 
situation.  Thus,  unless  explicitly 
included  in  the  terms  of  the  M+C  MSA 
plan,  any  amounts  billed  in  excess  of 
1 00  percent  of  this  Medicare  allowed 
amount  would  be  the  responsibility  of 
the  enrollee.  In  this  provision,  we  have 
interpreted  the  language  in  section 
1859(b)(3)(A)(iii)(II)  referring  to  the 
"amounts  that  would  be  paid  (without 
regard  to  any  deductibles  and 
coinsurance)  under  parts  A  and  B"  to 
mean  the  amount  that  would  be  paid  if 
there  were  no  beneficiary  liability 
provided  for  in  the  form  of  deductibles 
and  coinsurance — in  other  words,  the 
full  amount  of  the  Medicare  rate.  We 
have  put  this  a  different  way  in 
§  422.102(c),  providing  that  the  amount 
in  question  includes  the  amounts  that 
the  beneficiary  would  pay  in 
deductibles  and  coinsurance.  We 
considered  interpreting  "without  regard 
to  any  deductibles  and  coinsurance 
amounts"  to  mean  without  counting  the 
amounts  original  Medicare  beneficiaries 
would  pay  in  deductibles  and 
coinsurance.  We  decided,  however,  that 
after  a  deductible  of  up  to  $6000.  and 
with  balance  billing  permitted.  M+C 
MSA  plans  should  be  required  to  pay 


the  full  Medicare  payment  rate  once  the 
deductible  is  met.  Again,  an 
organization  would  be  free  to  offer 
expanded  benefits  under  an  M+C  MSA 
plan  beyond  the  minimum  requirements 
after  the  deductible  is  met,  including 
supplemental  benefits  that  it  could  not 
offer  before  the  deductible  is  met. 

Section  422.103(d),  concerning  the 
annual  deductible,  is  based  on  section 
1859(b)(3)(B).  As  the  statute  specifies, 
the  maximum  annual  deductible  for  an 
MSA  plan  for  contract  year  1999  is 
$6,000.  In  subsequent  contract  years,  the 
maximum  deductible  may  not  exceed 
the  maximum  deductible  for  the 
previous  contract  year  increased  by  the 
national  per  capita  M+C  growth 
percentage  for  the  year.  In  calculating 
the  maximum  deductible  for  future 
years.  HCFA  will  round  the  amount  to 
the  nearest  multiple  of  $50. 

Another  issue  we  examined  in 
developing  the  regulations  concerning 
the  annual  deductible  for  M+C  MSA 
plans  was  whether  to  establish  specific 
requirements  on  deductibles  for 
individuals  who  enroll  in  M+C  MSA 
plans  effective  other  than  on  January  1 
of  a  given  year,  that  is,  individuals  who 
turn  65  and  make  midyear  elections  of 
an  M+C  MSA  plan  within  their  initial 
enrolhnent  periods.  Our  primary 
alternatives  on  this  issue  were  to:  (1) 
require  all  M+C  MSA  plans  to  "prorate" 
the  deductible,  that  is.  reduce  the 
amount  of  the  deductible  for  midyear 
enrollees  in  proportion  to  the  amount  of 
the  calendar  year  remaining  or  (2)  allow 
insurers  the  flexibiUty  to  decide  for 
themselves  how  to  deal  with  partial  year 
enrollees.  Although  the  prorating 
alternative  would  reduce  the  cost- 
sharing  burden  on  beneficiaries  during 
the  first  partial  year,  and  thus  possibly 
make  it  more  likely  that  an  individual 
whose  initial  election  period  occurs  late 
in  the  year  would  choose  an  M+C  MSA 
plan,  this  option  has  several  drawbacks. 
Few  if  any  insurance  carriers  now 
prorate  their  deductibles  for  midyear 
enrollees.  and  we  are  reluctant  to 
implement  such  an  approach 
imilaterally,  particularly  since  we  have 
no  evidence  that  the  costs  of 
implementing  a  prorated  system  would 
be  exceeded  by  the  benefits  to 
beneficiaries  in  terms  of  reduced  risk. 
Such  a  requirement  could  limit  interest 
in  establishing  M+C  MSA  plans,  if 
insurers  believed  that  they  could  be 
placed  at  risk  of  the  enrollment  of 
individuals  with  low  prorated 
deductibles  who  anticipate  high  cost 
short-term  health  care  needs. 

Instead,  we  decided  to  allow  insurers 
to  decide  for  their  M+C  MSA  plans  how 
to  deal  with  partial  year  enrollees.  This 
should  foster  flexible  approaches  to  this 


situation,  with  organizations  making 
decisions  based  on  their  perceptions  of 
the  cost  of  implementation  and  the 
benefits  to  them  in  terms  of  attracting 
prospective  enrollees.  For  example,  an 
organization's  plans  Could  include  a 
"carry-over"  procedure.  Under  such  a 
procedure,  bills  inoured  during  a 
specified  period  of  one  calendar  year 
could  be  carried  over  to  the  following 
year  and  applied  to  the  next  year's 
deductible. 

2.  Supplemental  Benefits  (§§422.102 
and  422.103) 

Section  422.102  addresses  the  general 
M+C  rules  on  supplemental  benefits. 
Unlike  other  M+C  plans.  MSA  plans  are 
not  i>ermitted  to  include  any  mandatory 
supplemental  benefits  and  are  limited  in 
terms  of  the  optional  supplementary 
benefits  that  can  be  offered.  In 
accordance  with  section 
1852(a)(3)(B)(ii),  §  422.103(a)  specifies 
that  an  M+C  MSA  plan  generally  may 
not  provide  supplemental  benefits  that 
cover  expenses  that  count  toward  the 
annual  deductible.  In  addition,  section 
4003(b)  of  the  BBA  added  new  section 
1882  to  the  Act  to  prohibit  the  sale  of 
most  supplementary  health  insurance 
poUcies  to  individuals  enrolled  in  M+C 
MSA  plans.  The  only  exceptions  to  this 
rule  are  sp>elled  out  in  section 
1882(u)(2)(B).  These  exceptions  apply 
both  for  purposes  of  the  prohibition  on 
selling  fiisestanding  supplementary 
health  insurance  (or  "Medigap  ' 
insurance),  and  for  pur]>oses  of 
"optional  supplemental  benefits" 
offered  under  M+C  MSA  plans.  These 
exceptions  are  reflected  in 
§  422.103(a)(2).  Under  §  422.103(a)(2). 
the  only  types  of  poUcies  that  an 
enrollee  in  an  M+C  MSA  plan  may 
purchase  that  cover  expenses  that  may 
coimt  toward  the  annual  deductible  are 
as  follows: 

•  A  policy  that  provides  coverage  for 
accidents,  disability,  dental  care,  vision 
care,  or  long-term  care. 

•  A  policy  in  which  substantially  all 
coverage  relates  to  Uabihties  incurred 
under  workers'  compensation  laws,  tort 
liabilities,  or  liabilities  relating  to  use  or 
ownership  of  property. 

•  A  policy  that  provides  coverage  for 
a  specified  disease  or  illness  or  pays  a 
fixed  amount  per  day  (or  other  period) 
for  hospitalization.  (Note  that  the  fact 
that  an  organization  offering  an  M+C 
MSA  plan  permits  a  particular  expanse 
to  count  toward  the  plan's  aimual 
deductible  does  not  necessarily  mean 
that  such  expenses  are  considered 
"qualified  medical  expenses"  by  the 
IRS.) 

The  above  restrictions  on  optional 
supplemental  benefits  and  Medigap 
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coverage  under  section  1882.  combined 
with  Congress'  explicit  exclusion  of 
individuals  with  "first  dollar"  health 
coverage  under  government  programs 
(Medicaid.  VA  benefits,  and  FEHBP 
benefits— see  section  1851(b)(2)  and  (3) 
and  discussion  above),  make  it  clear  that 
Congress  intended  that  individuals 
enrolled  in  M+C  MSA  plans  would  be 
required  to  use  the  money  in  their  M+C 
MSA  accounts  to  pay  for  services  until 
the  "high  deductible"  under  the  plan  is 
met.  While  Congress  addressed 
government  programs  under  which 
expenses  during  the  deductible  would 
be  covered,  and  prohibited  the  sale  of, 
new  private  supplemental  insurance 
that  would  cover  such  deductible 
amounts  (whether  an  optional 
supplemental  benefit  offered  under  an 
M+C  MSA  plan,  or  a  fi^estanding 
"Medigap"  policy),  some  categories  of 
individuals  with  first  dollar  coverage 
that  would  cover  expenses  that  would 
count  toward  an  M+C  MSA  plan 
deductible  would  remain  eUgible  to 
enroll  in  M+C  MSA  plans  absent  a 
regulatory  prohibition. 

We  believe  that  it  would  give  effect  to 
clear  congressional  intent  to  expand  the 
categories  of  individuals  ineligible  to 
enroll  in  M+C  MSA  plans  to  include  the 
additional  categories  that  Congress 
neglected  to  include.  For  example, 
while  Congress  prohibited  the  sale  of 
'  private  insiu-ance  covering  expenses 
that  count  toward  an  M+C  MSA 
deductible,  it  did  not  address 
individuals  who  may  already  have  such 
coverage,  including  those  who  have  first 
dollar  Medigap  coverage  through  their 
employer.  In  addition,  individuals  who 
have  elected  hospice  coverage  are  also 
eligible  for  first  dollar  Medicare 
payment,  without  any  qualification  in 
the  case  of  MSA  plans.  (See  section 
1853(h)(2)(A).)  This  is  also  inconsistent 
with  Congress"  intended  design  for  the 
M+C  MSA  option.  Pursuant  to  our 
authority  under  section  1856(b)(1)  to 
establish  M+C  standards  by  regulation, 
we  accordingly  are  providing  in 
§  422.56(d)  that  individuals  with  such 
health  benefits  are  ineligible  to  elect  an 
MSA  plan. 

As  mentioned  above,  M+C  MSA  plans 
may  not  provide  any  supplemental 
benefits,  except  those  exempted, 
covering  expenses  that  count  towards 
the  annual  deductible.  Once  the 
deductible  is  reached,  however,  there 
Eire  no  limitations  on  the  supplemental 
benefits  a  plan  may  offer,  as  long  as  the 
plan  satisfies  the  requirements 
concerning  making  available  basic  part 
A  and  B  Medicare  services.  We  believe 
that  a  market  may  emerge  for 
supplemental  insurance  policies  in 
connection  with  M+C  MSA  high 


deductible  Insurance  policies.  We 
considered  the  possibility  of 
establishing  one  or  more  sample  benefit 
plans  for  use  in  conjunction  with  M+C 
MSA  plans,  similar  to  the  limited 
number  of  standardized  Medigap  plans 
that  are  now  offered.  Although  we  are 
not  doing  so  at  this  time,  we  welcome 
comments  on  the  need  for  such  uniform 
plans. 

E.  Quality  Assurance  (Subpart  D) 

Like  for  other  M+C  plans,  an 
organization  offering  an  MSA  plan  must 
have  an  ongoing  quahty  assessment  and 
performance  improvement  program  for 
the  services  furnished  to  M+C  enrollees 
under  the  plan.  As  discussed  in  detail 
above,  the  quality  assurance 
requirements  that  apply  to  an  M+C  MSA 
plan  depend  on  whether  the  plan  is  a 
network  model  plan,  that  is,  a  plan  that 
provides  benefits  either  throu^ 
contracting  providers  or  under 
arrangements  made  by  the  plan,  or  a 
non-network  plan.  Consistent  with 
section  1852(e)(2)  of  the  Act,  a  network 
model  M+C  MSA  plan  must  meet 
requirements  similar  to  those  that  apply 
to  all  other  M+C  coordinated  care  plans 
(with  the  exception  of  the  achievement 
of  minimiun  performance  levels);  the 
statute  and  regulations  establish 
different  requirements  for  non-network 
M+C  MSA  plans.  See  section  II.D  of  this 
preamble,  and  §  422.152  of  the 
regulations,  for  more  information  on 
this  subject.  Also,  see  section  I1.D.  of  the 
preamble  and  §422.154  for  information 
on  the  external  review  requirements  that 
apply  to  network  M+C  MSA  plans. 
Under  §  422.154(b)(1),  the  external 
review  requirements  do  not  apply  to 
non-network  M+C  MSA  plans. 

F.  Relationships  Between  Plans  and 
Participating  Physicians  (Subpart  E) 

For  the  most  part,  subpart  E  of  new 
part  422  does  not  estabfish  any 
requirements  that  are  specific  to  MSA 
plans.  However,  §422.214,  "Special 
rules  for  services  furnished  by 
noncontract  providers,"  does  have 
implications  for  enrollees  in  MSA  plans. 
The  provisions  of  this  section  are  based 
on  section  1852(k)  of  the  Act,  beginning 
with  the  requirement  under  section 
1852(k)(l)  that  for  enrollees  in  M+C 
coordinated  care  plans,  a  physician  that 
does  not  have  a  contract  with  the  plan 
must  accept  as  payment  in  full  an 
amount  no  greater  than  the  amount  the 
physician  could  collect  if  the  individual 
were  under  the  fee-for-service  Medicare 
program,  including  any  appUcable 
deductibles,  coinsurance,  or  balance 
billing  permitted  by  the  plan.  (See 
section  1848(g)  concerning  the  Medicare 
fee-for-service  rules  on  limiting 


charges.)  Section  1852(k)(2)  then 
establishes  balance  billing  limits  for 
M+C  private  fee-for-service  plans,  as 
discussed  in  detail  in  section  IV  of  this 
preamble  and  §422.216;  however,  the 
statute  contains  no  balance  billing 
protections  for  enrollees  in  M+C  MSA 
plans. 

It  is  clear  from  the  legislative  history 
of  the  provisions  imposing  balance 
billing  limits  that  the  omission  of  any 
limits  under  M+C  MSA  plans  was  not 
inadvertent.  Page  609  of  the  Conference 
Report  (H.R.  Rep.  No.  105-217)  refers  to 
the  House  bill,  which  included  across 
the  board  limits  on  what  could  be 
collected.  The  Senate  amendment  is 
described  as  including  a  "[similar 
provision  except  that  it  excepts  from  the 
requirement  '   '   *  a(  1  fee-for-service 
plan  as  well  as  an  MSA  plan."  The 
"conference  agreement"  is  then 
described  as  "including]  the  Senate 
provision  with  an  amendment  to 
provide  for  application  of  the  provision 
to  Medicare+<3ioice  fee  for  service 
plans."   •   *"  Thus,  Congress  clearly 
indicates  that  it  provided  for  a  baltmce 
billing  limit  for  M+C  coordinated  care 
plans  and  private  fee-for-service  plans 
(albeit  a  different  Umit),  but  not  for  M+C 
MSA  plans.  On  page  611,  the 
Conference  Report  expressly  states  that 
the  House  bill  provided  that  an  "MSA 
plan  •   •   *  would  not  be  subject  to  the 
*   •   •  limitations  on  balance  billing." 
The  conference  agreement  indicates  that 
it  "includes"  this  "House  bill"  position. 
In  light  of  the  absence  of  any  statutory 
provision  for  a  limit  on  balance  billing 
under  M+C  MSA  plans,  and  these  clear 
statements  of  congressional  intent  that 
there  be  no  such  limits,  we  have  not 
provided  for  any  limits  on  balance 
billing  under  M+C  MSA  plans  in  these 
regulations. 

G.  Payments  Under  MSA  Plans  (Subpart 
F) 

Section  1853  describes  the  method  to 
be  used  to  calculate  the  annual  M+C 
capitation  rate  for  a  given  payment  area 
(see  section  n.F  of  this  preamble  and 
§  422.254).  We  apply  the  same 
methodology  in  determining  the  annual 
capitated  rate  associated  with  each  M+C 
MSA  plan  enrollee.  Thus,  for  calendar 
year  1999.  the  capitated  rate  will 
continue  to  be  adjusted  for  the  age, 
gender.  Medicaid-eUgibility.  disability, 
institutional  status,  and  employment  of 
the  individual  beneficiary,  with  risk 
adjustment  scheduled  to  begin  on 
January  1,  2000.  as  also  discussed  in 
detail  in  section  II. F  of  this  preamble. 

The  special  rules  concerning  the 
allocation  of  the  M+C  capitated  amount 
for  individuals  enrolled  in  M+C  MSA 
plans  are  set  forth  at  section  1853.  In 
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general,  HCFA  will  allocate  the  which  payments  by  HCFA  are  to  be  established  an  M+C  MSA  before  the 

capitated  amount  associated  with  each  made.  As  specified  under  §  422.262(b),  beginning  of  the  month.  Should  an 

M+C  MSA  enrollee  as  follows:  a  trustee  can  be  a  bank,  insurance  individual's  coverage  under  an  M+C 

•  On  a  liunp-sum  basis  at  the  company,  or  anyone  approved  by  the  MSA  plan  end  before  the  end  of  a 
beginning  of  the  calendar  year,  pay  into  IRS  to  be  a  trustee  of  Individual  calendar  year,  HCFA  will  recover  the 

a  beneficiary's  M+C  MSA  an  amount  Retirement  Accounts.  Section  excess  portion  of  the  lump-sum  deposit 

equal  to  the  difference  between  the  422.262(b)  also  requires  that  M+C  MSA  attributable  to  the  remaining  months  of 

annual  M+C  capitation  rate  for  the  trustees  must  register  with  HCFA,  agree  that  year. 

county  in  which  the  beneficiary  resides  to  comply  with  IRS  rules  concerning  ,    summary  Medicare's  contributions 

and  the  M+C  MSA  premium  filed  by  the  MSAs,  and  provide  oreanizational  .         .    ,.  Ty'.,   ..  r-»jc*  i 

CT    •      .u    v*c*     1      f.u-  •   t        .•      .u  .uz-ff  to  an  individual  s  M+C  MSA  are  equal 

organization  offering  the  MSA  plan  (this  mformation  that  HCFA  may  require.  ,      ,.„  ^^  ,  ^ 

premium  is  uniform  for  all  enroUees  The  specific  requirements  concerning  ^°  "\«  "1"^™°^  Detw^n  me 

!mder  a  single  M+C  MSA  plan.)  This  the  amount  that  HCFA  pays  into  an  unadjusted  county-wide  capitaUon  rate 

results  in  aTmiform  amount  being  individual's  M+C  MSA  are  speUed  out  «'  ^«  «>";^<y  ^  ^.^''^^^^l^^"^ 

deposited  in  an  M+C  MSA  plan  at  §  422.262(c).  We  calculate  the  l^^e'  «"d  ^^^.^a!^ 5m    L ^\-,c  a 

enroUee's  M+C  medical  savings  payment  by  first  comparing  the  monthly  "^dividual  s  high  deductible  M+C  MSA 

account(s)  in  a  given  county,  since  the  premium  for  the  M+C  MSA  plan  to  the  P]'^;  ^o^  example,  if  the  annual 

uniform  premiiin  amount  will  be  county-wide  capitation  rate  under  ^1^'^  PT'^''*  ™M  °'  ^''T^  '' 

subtracted  from  the  uniform  county-  §  422.252  that  is  used  in  making  56.000  ($500  per  month)  and  the 

wide  capitation  rate  for  every  enrollee  payments  to  M+C  organizations  under  annual  premium  for  an  M+CMSA 

in  that  county  other  types  of  M+C  plans  (final  payment  insurance  plan  is  $4800  ($400 

•  On  a  monthly  basis,  pay  to  the  M+C  to  M+C  organizations  is  based  on  this  mulUplied  by  12).  HCFA  would  deposit 
orgfmization  an  amount  equal  to  one-  coimty-wide  capitation  rate,  adjusted  by  $^.200,  in  January,  into  the  M+C  MSA 
twelfth  of  the  difference,  either  positive  demographic  factors).  If  the  monthly  of  each  plan  enrollee  residing  in  "that 

or  negative,  between  the  annual  M+C  premium  is  less  than  the  monthly  county.  It  would  pay  to  the  insurer 

capitation  payment  for  the  individual  capitation  rate  for  the  county,  HCFA  (generally  divided  into  12  equal 

and  the  amount  deposited  in  the  deposits  into  the  individual's  M+C  MSA  monthly  payments)  the  difference 

individual's  M+C  MSA.  a  lump  sum  equal  to  the  annual  between  the  demographically  adjusted 

Section  422.262  contains  the  difference  between  these  two  amounts,  M+C  payment  amount  for  that 

regulations  concerning  the  allocation  of  that  is,  the  monthly  difference  individual  and  the  MSA  contribution. 

Medicare  trust  funds  for  enroUees  in  multiplied  by  12,  or  by  the  number  of  (See  the  example  below.)  The  annual 

M+C  MSA  plans.  First,  under  months  remaining  in  the  calendar  year  payment  by  HCFA  represents  the  only 

§  422.262(a),  an  enrollee  must  establish  when  the  individual  becomes  covered  permissible  deposit  into  the 

an  M+C  MSA  with  a  qualified  trustee  or  under  the  M+C  MSA  plan.  individual's  M+C  MSA,  vfHh  the 

custodian.  An  enrollee  may  establish  The  lump-sum  payment  is  made  in  exceptions  of  transfers  from  another 

more  than  one  account,  consistent  with  the  first  month  of  coverage  under  the  M+C  MSA  estabUshed  by  the  same 

section  1853(e)(2)(B)  of  the  Act,  but  M+C  MSA  plan,  but  HCFA  makes  no  individual  or  interest  or  income  that 

must  designate  the  particular  account  to  payment  until  the  individual  has  not  accrues  to  the  account. 

Example  of  Payments  Under  an  M+C  MSA  Plan 

Monthly  premium  for  an  M+C  MSA  plan $400 

Monthly  M+C  county-wide  capitation  rate v" 500 

Monthly  demographically  adjusted  M+C  payment  fat  an  individual  bensficiaiy: 

Individual  A  (65-year  old  beneficiary) - 450 

Individual  B  (85-year  old  beneficiary)  700 


A.  Annual  contribution  to  enroUee's 
M+C  MSA  = 
(M+C  county-wide  capitation 
rate  -  M+C  MSA  plan  monthly 
premium)  x  12.  ($500 -$400)  x  12 
=  $1,200 
B.  Monthly  payment  to  an  M+C 
organization  under  an  M+C  MSA  plan 
for  an  enrollee  = 
Demographically  adjusted  M+C 
payment  rate  for  an 
enrollee  -  Monthly  contribution  to 
the  enroUee's  M+C  MSA  plan 
Individual  A:  $450 -$100  =  $300 
Individual  B:  $700 -$100  =  $600 
In  theory,  payments  to  the  plan  for  an 
individual  enrollee  could  be  positive  or 
negative,  depending  on  the  relationship 
between  a  plan's  premium  and  the 
capitation  rate  for  a  given  county.  If,  in 
the  example  above,  the  M+C  MSA  plan 


premium  were  only  $25  (rather  than 
$400),  the  monthly  contribution  to  an 
enroUee's  M+C  MSA  would  be  $475 
($500  -  $25  =  $475).  For  the  65-year  old 
beneficiary  (Individual  A),  the  resultant 
payment  to  the  plan  would  be  a  negative 
$25  ($450 -$475  =  (-$25)).  Given  that 
organizations  offering  M+C  MSA  plans 
likely  will  carefully  assess  payment 
ranges  and  demographic  factors  within 
their  market  areas  before  proposing  a 
premium,  we  believe  that  a  negative 
payment  would  be  rare,  but  not 
impossible.) 

H.  Premiums  (Subpart  G) 

Section  1854  establishes  the 
requirements  for  determination  of  the 
premiums  charged  to  enroUees  by  M+C 
organizations.  Like  other  M+C 
organizations,  organizations  offering 


M+C  MSA  plans  in  general  must  submit 
by  May  1  of  each  year  information 
concerning  enrollment  capacity  and 
premiums.  For  M+C  MSA  plans,  the 
information  to  be  submitted  includes 
the  monthly  M+C  MSA  plfin  premium 
for  basic  benefits  and  the  amount  of  any 
beneficiary  premium  for  supplementary 
benefits.  These  requirements  are  set 
forth  under  section  1854(a)(3)  of  the  act 
and  §  422.306(c)  of  the  regulations. 
Unlike  for  M+C  coordinated  care 
plans,  section  1854(a)(5)  Act  expressly 
exempts  M+C  MSA  plan  premiums  from 
review  and  approval  by  the  Secretary. 
Section  1854(b)(1)(B)  merely  states  that 
for  M+C  MSA  plans,  the  monthly 
amount  of  the  premium  charged  to  an 
enrollee  equals  the  M+C  monthly 
supplemental  beneficiary  premium,  if 
any.  Although  this  provision  effectively 
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precludes  an  organization  offering  an 
M+C  MSA  plan  from  charging  an 
additional  premium  to  an  enrollee  for 
basic  Medicare  benefits  paid  for  through 
the  capitated  payment  made  by  HCFA. 
the  plan  is  free  to  set  the  basic  and 
supplemental  premium  at  whatever 
levels  the  market  place  will  bear. 

The  only  statutory  limitation  placed 
on  an  M+C  MSA  plans  ability  to 
establish  premiums  is  the  "uniform 
premium"  requirement  of  section 
1854(c).  The  effect  of  this  provision  is 
that  the  monthly  basic  and 
supplementary  premiums  may  not  vary 
among  individuals  enrolled  in  an  M+C 
MSA  plan.  (See  the  discussion  of 
service  area  in  section  II.A.  of  this 
preamble.)  Thus,  insurers  that  want  to 
charge  different  amounts  for  different 
benefits,  according  to  geographic  areas 
for  example,  could  do  so  only  by 
establishing  multiple  M+C  MSA  plans. 
Within  a  plan,  however,  payments  into 
the  M+C  MSAs  of  individuals  residing 
in  the  same  county  will  be  uniform; 
payments  to  the  plans  will  vary  for  each 
individual. 

I.  Other  M+C  Requirements 

The  remaining  requirements  under 
subpart  422  have  few  if  any 
implications  specific  to  M+C  MSA 
plans.  For  example,  the  organizational 
and  financial  requirements,  provisions 
on  compliance  with  State  law, 
contracting  rules,  and  grievance  and 
appeal  requirements  generally  apply  in 
equal  measure  to  MSA  plans  as  to  other 
types  of  plans.  More  accurately, 
perhaps,  these  requirements  primarily 
apply  to  the  M+C  organization,  rather 
than  the  plan;  thus,  an  organization 
offering  any  type  of  M+C  plan  must 
meet  the  applicable  requirements. 

One  issue  that  may  require 
clarification,  however,  involves  the 
provision  of  section  1856(b)(3)(B)(i) 
(and  §  422.402(b))  that  any  State 
standards  relating  to  benefit 
requirements  are  superseded.  We 
recognize  that  this  provision  means  that 
State  benefit  rules  will  not  apply  (such 
as  Stats  laws  that  mandate  first  dollar 
coverage  for  particular  benefits  such  as 
mammograms  or  other  preventative 
services).  Some  States  may  not  Ucense 
entities  to  offer  catastrophic  coverage, 
and  it  is  possible  that  M+C  MSA  plans 
could  not  be  offered  in  that  State.  We 
welcome  pubhc  comment  on  this  issue. 

The  only  other  sections  of  these 
regulations  that  contain  requirements 
that  are  specific  to  M+C  MSA  plans  are 
found  in  Subpart  K — Contracts  with 
M+C  Organizations.  First,  in  accordance 
with  section  1857(c)(3).  §  422.504(a) 
specifies  that  the  effective  date  for  a 
contract  providing  coverage  under  an 


M+C  MSA  plan  may  be  no  earlier  than 
January  1. 1999. 

We  note  that  §  422.500(b)(2) 
authorizes  HCFA  to  include  in  a 
contract  any  requirements  that  we  find 
"necessary  and  appropriate"  that  are  not 
inconsistent  with  the  M+C  statute  and 
regulations.  Given  the  demonstration 
basis  of  M+C  MSA  plans  under  section 
1851(b)(4).  and  the  corollary 
requirements  for  an  evaluation  and  a 
report  to  Congress,  we  believe  it  may  be 
necessary  and  appropriate  to  require 
that  organizations  offering  M+C  MSA 
plans  provide  HCFA  with  data  that  will 
enable  us  to  evaluate  M+C  MSA  plans 
in  terms  of  selection,  use  of  preventive 
care,  access,  and  impact  on  the 
Medicare  trust  fund.  We  are  now  in  the 
process  of  determining  what,  if  any, 
specific  data  will  be  required  with 
respect  to  M+C  MSA  plans  (beyond  the 
encoimter  data  to  be  collected  with 
respect  to  all  M+C  plans)  to  facilitate 
HCFA's  evaluation.  In 
§422.502(f)(2)(vii).  we  provide  authority 
for  HCFA  to  request  data  from  M+C 
organizations  offering  MSA  plans 
related  to  selection,  use  of  preventive 
care,  and  access  to  services. 

/.  Tax  Rules 

As  mentioned  earlier,  section  4006  of 
the  BBA  added  new  section  138  to  the 
Internal  Revenue  Code  (IRC)  of  1986 
concerning  M+C  MSAs.  The  regulations 
set  forth  in  this  interim  final  rule  do  not 
incorporate  the  IRC  provisions  on  M+C 
MSAs.  However,  for  the  convenience  of 
the  reader,  we  are  presenting  here  a 
brief  summary  of  the  tax  rules 
associated  with  M+C  MSAs.  For  a  full 
explanation  of  the  tax  consequences  of 
establishing  a  M+C  MSA,  we  refer 
readers  to  sections  138  and  220  of  the 
IRC  and  to  the  relevant  IRS 
publications.  (For  more  information, 
contact  the  IRS  at  (888)  477-2778  or 
through  its  website  at 
www.irs.ustreas.^ov.) 

When  an  individual  joing  an  M+C 
MSA  plan.  HCFA  makes  a  specified 
contribution,  as  explained  above,  into 
the  M+C  MSA  designated  by  the 
individual.  No  other  contribution  may 
be  made  into  the  M+C  MSA,  and  the 
contribution  is  not  included  in  the 
taxable  income  of  the  account  holder. 
Any  income  earned  on  amounts  held  in 
the  M+C  MSA  are  not  currently 
included  in  taxable  income,  similar  to 
an  individual  retirement  account. 

Withdrawals  from  an  M+C  MSA  are 
not  considered  taxable  income  if  used 
for  the  "qualified  medical  expenses"  of 
the  account  holder,  regardless  of 
whether  the  accoimt  holder  is  still 
enrolled  in  an  M+C  MSA  plan  at  the 
time  of  the  distribution.  In  general. 


"qualified  medical  expenses"  are 
defined  the  same  as  under  the  IRS  rules 
relating  to  itemized  deductions  for 
medical  expenses.  (See  sections  213(d) 
and  220(d)(2)(A)  of  the  IRC  and  IRS 
publication  502.  Medical  and  Dental 
Expenses.)  For  M+C  MSA  purposes, 
however,  most  health-related  insurance 
premiums  do  not  constitute  qualified 
medical  expenses,  nor  do  amoimts  paid 
for  the  medical  expenses  of  any 
individual  other  than  the  account 
holder.  Also,  keep  in  mind  that  the  IRS 
definition  of  qualified  medical  expenses 
encompasses  a  broader  range  of  items 
and  services  than  are  covered  by 
Medicare,  including  for  example 
prescription  drugs  and  dental  services. 
Thus,  items  that  are  considered 
qualified  medical  expenses  by  the  IRS 
do  not  necessarily  constitute  coimtable 
expenses  toward  an  M+C  MSA  plan's 
annual  deductible. 

An  enrollee  in  an  M+C  MSA  plan  may 
make  withdrawals  from  an  M+C  MSA 
that  are  not  used  to  pay  for  the  quaUfied 
medical  expenses  of  the  account  holder, 
but  these  withdrawals  are  included  in 
the  account  holder's  taxable  income  and 
may  be  subject  to  additional  tax 
penalties  under  section  138(c)(2)  of  the 
IRC.  The  additional  tax  provisions  do 
not  apply  to  distributions  following  the 
disability  (as  defined  in  section  72(m)(7) 
of  the  IRC)  or  death  of  the  account 
holder.  Finally,  imder  section  138(d)  of 
the  IRC  a  surviving  spouse  of  an  M+C 
MSA  holder  may  continue  the  M+C 
MSA  upon  the  death  of  the  account 
holder,  including  making  nontaxable 
withdrawals  for  the  qualified  medical 
expenses  of  the  spouse  or  the  spouse's 
dependents,  but  may  not  make  new 
contributions  to  the  M+C  MSA.  Again, 
we  recommend  contacting  the  IRS  for 
further  details. 

K.  Letters  of  Intent 

In  closing,  we  wish  to  solicit  letters  of 
intent  from  organizations  that  intend  to 
offer  high  deductible  M+C  MSA 
insurance  plans  to  Medicare 
beneficiaries  and/or  to  serve  as  M+C 
MSA  trustees  or  custodians.  A  letter  of 
intent  to  offer  an  M+C  MSA  plan  should 
include  basic  information  about  the 
plan,  the  geographic  area  in  which  the 
plan  intends  to  operate,  the  name, 
address,  and  telephone  number  of  a 
contact  person,  so  that  beneficiaries  can 
call  the  plan  to  verify  whether  the  plan 
did.  in  fact,  submit  an  application  and 
receive  our  approval.  This  letter  of 
intent  must  be  received  no  later  than 
July  31.  1998. 

For  prospective  M+C  MSA  trustees, 
the  letter  of  intent  must  include  the 
name  of  the  organization,  the  address,  a 
contact  person  and  telephone  number. 
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funds  routing  number,  Federal  tax 
identification  number,  the  geographic 
area  the  trustee  will  serve,  a  public 
information  number  for  publication,  and 
attestation  that  the  organization  is  a 
chartered  bank,  licensed  insurance 
company,  or  other  entity  quaUfied 
under  section  408(a)(2)  or  section  408(h) 
of  the  Internal  Revenue  Code  to  act  as 
a  trustee  or  custodian  of  an  individual 
retirement  account.  For  trustees,  no 
further  apphcation  to  us  will  be 
required  if  the  organization  appears  to 
be  quaUfied  based  upon  submitted 
information.  Trustees  that  decide  at  a 
later  date  to  participate  will  have  to 
notify  us  before  offering  M+C  MSAs. 

Statements  of  intent  should  be 
submitted  to — Health  Care  Financing 
Administration,  CHPP.  Attn:  Cynthia 
Mason,  Room  C4-17-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244. 

A  letter  of  intent  in  no  way  commits 
an  organization  to  submit  an  application 
to  offer  an  M+C  MSA  plan  or  serve  as 
an  M+C  MSA  trustee,  nor  does  it 
preclude  the  submission  of  an 
application  if  a  letter  of  intent  is  not 
submitted  to  us.  As  part  of  our 
information  campaign,  we  plan  to 
publish  and  disseminate  the 
information  we  receive  to  inform 
beneficiaries  of  the  plans  that  may  be 
participating  in  the  M+C  MSA  plan 
demonstration  project. 

rV.  M+C  Private  Fee-for-Senrice  Plans 

1.  Background  and  Definition  of  M+C 
Private  Fee  for  Service  Plans 
(§  422.4(a)(3)) 

As  noted  above,  among  the  type  of 
M+C  options  available  under  section 
1851(a)(2)  is  an  M+C  private  fee  for 
service  plan.  An  M+C  private  fee  for 
service  plan  is  an  M+C  plan  like  any 
other  except  where  there  are  special 
rules  and  exceptions  that  apply  to  them. 
The  effect  of  these  special  rules  and 
exceptions  is  that  we  believe  that  M+C 
plans  will  function  much  Uke  a 
traditional  health  insurance  plan  rather 
than  a  coordinated  care  plan  nor  a 
medical  savings  account.  The  law 
provides  considerable  flexibility  in  the 
creation  of  this  M+C  option  and 
therefore,  it  is  likely  that  M+C  private 
fee  for  service  plans  will  vary  widely  in 
how  they  function.  Moreover,  the  law 
does  not  limit  the  premiums  that  an 
M+C  organization  may  charge  for  an 
M+C  private  fee  for  service  plan,  thus 
making  it  very  sensitive  to  market  forces 
in  its  pricing,  its  benefits  and  its 
function. 

We  propose  to  define  an  M+C  private 
fee-for-service  plan  as  being  an  M+C 
plan  that  pays  providers  of  services  at 
a  rate  determined  by  the  plan  on  a  fee- 


for-service  basis  without  placing  the 
provider  at  financial  risk,  does  not  vary 
the  rates  for  a  provider  based  on  the 
utilization  of  that  provider's  services, 
and  does  not  restrict  enrollees'  choice 
among  providers  who  are  lawfully 
authorized  to  provide  the  services  and 
agree  to  accept  the  plan's  terms  and 
conditions  of  payment.  This  is  the 
statutory  definition  of  M+C  private  fee- 
for-service  plan  at  1859(b)(2)(A).  The 
requirements  these  plans  must  meet  to 
contract  with  HCFA  as  an  M+C  private 
fee-for-service  plan  are  incorporated 
into  the  relevant  sections  of  this 
regulation.  An  M+C  private  fee-for- 
service  plan  must  meet  all  of  the 
requirements  for  any  other  M+C  plan, 
except  to  the  extent  that  there  are 
special  rules  for  M+C  private  fee-for- 
service  plans. 

2.  Quality  Assurance  (§§422.152  and 
422.154) 

The  law  exempts  M+C  private  fee  for 
service  plans  and  non-network  MSAs 
&om  some  of  the  quaUty  assurance 
requirements  of  the  law.  Moreover,  the 
law  exempts  M+C  private  fee  for  service 
plans  and  non-network  MSAs  &x)m 
external  quaUty  review  if  they  do  not 
have  written  utilization  review 
protocols.  Specific  discussion  of  the 
statute  and  the  regulations  that 
implement  these  provisions  that  apply 
to  both  M+C  private  fee  for  service  plans 
and  non-network  MSAs  are  found  in 
subpart  D  at  sections  422.152  and 
422.154.  As  with  all  other  requirements 
for  M+C  organizations  and  M+C  plans, 
those  provisions  of  regulations  that  are 
not  specific  to  coordinated  care  plans 
and  MSAs  also  apply  to  M+C  private  fee 
for  service  plans. 

3.  Access  to  Services  (§  422.214) 

In  §  422.214  we  implement  the  special 
requirements  for  access  to  health 
services  that  are  contained  in  section 
1852(d)(4).  The  law  requires  that  the 
Secretary  must  assure  that  the  M+C 
private  fee-for-service  plan  offers 
sufficient  access  to  health  care. 
Specifically,  in  §  422.114(a)  we  require 
that  an  M+C  organization  that  offers  an 
M+C  private  fee-for-service  plan  must 
demonstrate  to  HCFA  that  it  has 
sufficient  number  and  range  of  health 
care  providers  willing  to  furnish 
services  under  the  plan.  Piirsuant  to  the 
specific  instructions  of  the  law,  under 
§  422.114(a)  HCFA  will  find  that  an 
M+C  organization  meets  this 
requirement  if,  with  respect  to  a 
particular  category  of  provider,  the  plan 
has — 

•  Payment  rates  that  are  not  less  than 
the  rates  that  apply  under  original 
Medicare  for  the  provider  in  question; 


•  Contracts  or  agreements  with  a 
sufficient  number  and  range  of 
providers  to  furnish  the  services 
covered  under  the  plan;  or 

•  A  combination  of  the  above. 
Hence,  an  M+C  private  fee-for-service 

plan  will  be  found  to  have  met  the 
access  requirements  for  a  category  of 
services  if  it  has  sufficient  numt>ers  of 
providers  under  direct  contract  in  its 
service  area  or,  if  not,  it  has  payment 
rates  that  are  equal  to  or  higher  than  the 
original  Medicare  payment  for  the 
service.  This  access  test  must  be  met  for 
each  category  of  service  established  by 
HCFA  on  the  M+C  organization 
application.  Clearly,  if  an  M+C  private 
fee-for-service  plan  has  payment  rates 
that  are  no  lower  than  Medicare,  it  need 
not  address  if  it  has  a  sufficient  number 
of  providers  of  services.  However, 
where  the  plan  has  payment  rates  that 
are  less  than  the  Medicare  payment  for 
that  type  of  provider,  the  plan  must 
demonstrate  that  it  has  sufficient 
number  of  providers  of  that  type  under 
direct  contract.  For  purposes  of  making 
this  judgement  of  sufficiency,  HCFA 
will  use  the  same  standards  for  M+C 
private  fee-for-service  plans  as  for 
coordinated  care  plans.  We  see  no  basis 
to  use  different  standards. 

In  §  422.114(b)  we  specify  that  the 
plan  must  permit  the  enrollees  to 
receive  services  from  any  provider  that 
is  authorized  to  provide  the  service 
under  original  Medicare.  This 
implements  that  part  of  section 
1852(d)(4)  that  says  that  the  access 
requirements  cannot  be  construed  as 
restricting  the  persons  from  whom 
enrollees  of  the  M+C  private  fee-for- 
service  plan  may  obtain  covered 
services. 

4.  Physician  Incentive  Plans  (§§  422.208 
and  422.210) 

In  §  422.208(e)  we  specify  that  an 
M+C  private  fee-for-service  plan  may 
not  use  capitated  payment,  bonuses,  or 
withholds  in  the  estabUshment  of  the 
terms  and  conditions  of  payment.  This 
is  necessary  to  implement  that  part  of 
the  definition  of  an  M+C  private  fee-for- 
service  plan  that  specifies  that  the  plan 
must  pay  without  placing  the  provider 
at  financial  risk.  We  believe  that  these 
physician  incentives  place  the 
physician  at  financial  risk  and  thus  are 
not  permitted  by  the  law  for  M+C 
private  fee-for-service  plan  payments. 
Capitation  places  physicians  at  risk 
because  of  the  uncertainty  of  the  extent 
to  which  the  beneficiary  will  require  the 
physician's  time  and  services  to  provide 
an  adequate  level  of  service.  Withholds 
from  payment  place  the  physicians  at 
financial  risk  because  of  the  uncertainty 
of  what  the  ultimate  payment  for  the 
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services  furnished  will  be.  Bonuses  are 
essentially  the  same  as  withholds.  In 
both  the  case  of  bonuses  and  withholds, 
the  physicians  knows  the  least  amount 
that  could  be  paid  but  in  both  cases, 
they  face  uncertainty  about  what  the 
total  payment  from  the  plan  would  be 
for  the  services  furnished. 

5.  Special  Rules  for  M+C  Private  Fee- 
for-Service  Plans  (§  422.216) 

In  §  422.216(a)  we  address  payment  to 
providers.  Specifically  in  422.216(a)(1) 
we  state  that  the  M+C  organization 
offering  an  M+C  private-fee-for-service 
plan  pays  contract  providers  (including 
those  that  are  deemed  to  have  contract 
under  §422. 216(f))  on  a  fee- for- service 
basis  at  a  rate,  determined  imder  the 
plan,  that  does  not  place  the  provider  at 
financial  risk.  This  reflects  the  statutory 
definition  of  an  M+C  private  fee-for- 
service  plan. 

We  also  specify  in  §  422.216(a)(1)  that 
the  payment  rate  includes  any 
deductibles,  coinsurance,  and 
copayment  imposed  under  the  plan  and 
must  be  the  same  for  all  providers  paid 
pursuant  to  a  contract  whether  or  not 
the  contract  is  signed  or  deemed  to  be 
in  place  as  discussed  below.  This 
reflects  our  understanding  of  the 
meaning  and  use  of  these  terms  in 
common  insurance  use.  It  also  reflects 
our  belief  that  the  plan  rate  (on  which 
balance  billing  discussed  below  is 
based)  is  intended  to  be  analogous  to  the 
Medicare  allowed  amount  for  a  service, 
of  which  the  deductible,  coinsurance  or 
copayment  is  a  part.  We  think  the 
deductible,  and  coinsurance  or 
copayment  is  a  part  of  the  plan  payment 
rate  because  deductibles  have  to  be 
subtracted  from  that  plan  payment  and 
because  coinsurance  is  a  percentage  of 
the  plan  payment  rate,  thus  being 
included  within  the  rate  by  definition. 
We  believe  that  the  payment  rate  does 
not  include  balance  billing  because  the 
common  definition  of  balance  billing 
under  both  original  Medicare  and 
common  insurance  is  an  amount  above 
and  beyond  the  payment  rate 
established  for  the  service.  Balance 
billing  is  discussed  in  more  detail  below 
in  (c)  as  a  provider  charge  to  enroUees. 

As  noted  above,  we  specify  in 
§422.216(a)(l)(i)  that  a  uniform 
payment  rate  must  be  established  for  a 
given  item  or  service  furnished  under  a 
contract,  whether  the  contract  is  signed 
or  deemed  to  exist  (see  discussion  of 
deemed  contracts  below).  In 
§  422.216(b)(l)(i).3ft^*also  require  that 
the  plan  deducjibie,  coinsurance  or 
copaym^nts  and  other  beneficiary 
liabilify  be  uniform  for  services 
furnished  by  all  contracting  providers, 
whether  contracts  are  signed  or  deemed 


to  be  in  place.  These  two  requirements 
are  closely  related,  since  permissible 
enroUee  liability  is  linked  by  statute  to 
the  plan's  payment  rate.  The  balance 
billing  limitation  in  section 
1852(k)(2)(A)  that  applies  to  M+C 
private  fee-for-service  plans  is  based  on 
the  plan  payment  rate,  which  has 
deductible,  copayment  and  coinsurance 
amounts  built  into  it.  In  our  view, 
therefore,  the  uniform  cost-sharing  rule 
in  §422.216(b)(l)(i)  follows  from  the 
uniform  payment  rate  rule  in 
§422.216(a){l)(i). 

We  beheve  that  the  uniform  rate 
requirement  in  §422.216(a)(l)(i)  is 
imphcit  in  the  definition  of  private  fee- 
for-service  plans  in  section  1859(b)(2), 
which  refers  in  the  singular  to 
reimbursing,  hospitals  physicians  and 
other  providers  at  "a  rate"  determined 
under  the  plan.  The  balance  billing  limit 
in  section  1852(k)(2)(A)  even  more 
explicitly  supports  a  uniformity  rule,  in 
referring  in  the  singular  to  "a" 
prepayment  "rate"  that  is  established 
under  "a  contract  (including  [a  deemed 
contract]).  *  *  *"  Section  1852(k)(2)(A) 
thus  makes  clear  that  Congress 
contemplated  that  a  single  "rate"  would 
be  established  for  a  given  service,  or  for 
a  service  in  a  given  area,  under  "a 
contract,"  and  that  this  rate  would 
apply  under  the  contract,  "including"  a 
contract  deemed  "through  the  operation 
of  subsection  (j)(6)"  of  section  1852 
(discussed  below). 

Even  if  the  statute  did  not  refer  to  a 
single  rate  that  applies  under  a  contract, 
and  expressly  include  a  deemed 
contract  in  this  statement,  we  would 
exercise  oiur  authority  under  section 
1852(b)(1)  to  impose  a  uniform  rate  and 
cost-sharing  requirement.  We 
understand  from  oral  presentations  and 
written  comments  received  in  response 
to  the  January  20,  1998  Federal  Register 
notice  (63  FR  2920),  that  some  entities 
would  like  to  establish  different 
payment  rates  and  enrollee  cost-sharing 
for  providers  that  sign  contracts  than 
those  which  would  apply  to  providers 
deemed  to  have  a  contract.  These 
entities  indicated  that  they  wanted  to 
establish  incentives  to  use  the  network 
of  providers  with  signed  contracts.  We 
believe  that  it  would  be  inconsistent 
with  the  scheme  estabUshed  by 
Congress  to  permit  this. 

Under  sucn  an  approach,  the  M+C 
organization  would  in  essence  be 
establishing  a  defined  and  limited 
network  of  preferred  providers. 
Congress  has  applied  a  different  set  of 
rules  to  plans  that  employ  provider 
networks,  and  exempted  M+C  private 
fee-for-service  plans  from  these 
reqiiirements.  Indeed,  a  "preferred 
provider  organization"  (PPO)  plan  and 


"point  of  service"  option  are  each 
expressly  mentioned  as  examples  of 
"coordinated  care  plans"  subject  to  the 
quality  assvuance  rules  that  apply  to 
network  plans,  including  network  MSA 
plans.  We  believe  that  permitting 
private  fee-for-service  plans  to  have 
different  cost-sharing  amounts  for 
providers  with  signed  contracts  would 
create  a  "loophole"  permitting 
organizations  from  offering  network 
type  PPO  plans  without  complying  with 
the  quality  assurance  requirement  that 
Congress  intended  to  apply  to  network 
plans. 

In  §  422.216(a)(l)(ii)  we  specify  that 
contracting  providers  must  be  paid  on  a 
fee-for-service  basis.  This  is  required  by 
the  definition  of  M+C  private  fee-for- 
service  plans  contained  in 
1859(b)(2)(A). 

In  §  422.216(a)(l)(iii)  we  specify  that 
the  M+C  organization  must  make  the 
payment  rate  available  to  providers  that 
furnish  items  or  services  that  may  be 
covered  under  the  M+C  private  fee-for- 
service  plan  offered  by  the  organization. 
We  require  this  to  ensure  that  the 
contracting  providers  will  be  advised  or 
be  able  to  acquire  the  amount  of 
payment  for  the  services  they  furnish  to 
plan  enrollees.  This  is  particularly 
important  given  the  plan's  flexibility  to 
set  and  change  payment  rates. 

In  §  422.216(a)(2)  we  specify  that  the 
M+C  organization  must  pay  a  contract 
provider  (including  one  deemed  to  have 
a  contract)  an  amount  that  is  equal  to 
the  payment  rate  described  above  less 
any  applicable  deductible,  coinsurance 
or  copayment.  The  M+C  plan's  share  of 
the  payment  is  the  payment  rate  (which 
includes  deductible,  coinsurance  and 
copayment  as  discussed  above)  less  that 
enrollee's  cost-sharing. 

In  §  422.216(a)(3)  we  also  specify  that 
the  plan  pays  for  services  of  noncontract 
providers  in  accordance  with 
§  422.100(b)(2). 

Section  1852(k)(2)(B)(i)  specifies  that 
the  minimum  payment  rate  for 
noncontracting  providers  of  M+C 
private  fee-for-service  plans  must  be  the 
payment  rate  set  in  1852(a)(2)(A),  the 
same  payment  rate  that  applies  when 
coordinated  care  plans  pay 
noncontracting  providers  for  approved 
services.  The  provisions  of  1852(a)(2)(A) 
are  set  in  regulations  at  §  422.100(b)(2) 
and  thus  that  provision  applies  to  the 
payment  to  noncontracting  providers  by 
M+C  private  fee-for-service  plans.  Thus, 
the  plan  must  pay  the  provider  at  least 
the  amount  that  the  provider  would 
have  received  under  original  Medicare, 
including  any  allowed  balance  billing 
amounts.  The  provider  must  accept  this 
amount,  together  with  allowable  cost 
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sharing  paid  by  the  enroUee.  as  payment 
in  full. 

In  §  422.216(b)  we  address  provider 
charges  to  enrollees.  Specifically  in 
§  422.216(b)(1)  we  state  that  a  contract 
provider  (including  one  that  is  deemed 
to  have  a  contract  under  paragraph  (f) 
(discussed  below)  may  charge  the 
enrollee  no  more  than  the  deductible, 
coinsurance,  copayment,  and  balance 
billing  amounts  permitted  under  the 
plan,  that  the  plan  must  have  the  same 
cost-sharing  for  deemed  contract 
providers  as  for  contract  providers  and 
that  the  plan  may  permit  balance  billing 
no  greater  than  15  percent  of  the 
payment  rate  for  the  service. 

The  provisions  regarding  what 
enrollees  may  be  charged  are  based  on 
our  interpretation  of  section 
1852(k)(2)(A)(i)  that  says  that  a  provider 
shall  accept  as  payment  in  full  "*   *   * 
an  amount  not  to  exceed  (including  any 
deductibles,  coinsurtuice,  copayments, 
or  balance  billing  otherwise  permitted 
under  the  plan)  an  amount  equal  to  115 
percent  of  such  payment  rate."  We 
believe  that  the  intent  of  this  provision 
is  that  the  plan  may,  but  is  not  required 
to,  permit  the  provider  to  collect 
balance  billing  equal  to  but  not  in 
excess  of  15  percent  of  the  plan 
payment  rate.  We  believe  that  the  intent 
of  the  section  was  to  permit  a  balance 
billing  provision  that  mirrors  that  which 
currently  exists  section  1848(g)  with 
respect  to  services  paid  under  the 
Medicare  fee  schedule  for  physician 
services  for  beneficiaries  who  are 
enrolled  in  original  Medicare. 

We  recognize,  however,  that  the 
inclusion  of  the  words  "balance  billing 
otherwise  permitted  under  the  plan"  in 
the  second  parentheses  in  section 
1852(k)(2)(A)(i)  could  be  construed,  if 
read  hterally,  to  permit  the  115  percent 
limit  on  enrollee  Uability  for  balance 
billing  to  be  apphed  to  a  payment  "rate" 
that  already  included  balance  billing 
"otherwise  provided  for"  in  the  plan. 
This  interpretation  would  in  effect 
have  created  two  balance  billing 
amounts:  one  balance  billing  amount 
within  the  payment  rate  (that  would  be 
above  and  beyond  the  deductible, 
coinsurance  and  copayment)  and 
another  balance  billing  amount  based 
upon  the  payment  rate  (effectively  a 
balance  billing  amount  as  a  percentage 
of  another  balance  billing  amount).  This 
is  a  convoluted  result  that  we  do  not 
believe  was  intended.  In  addition  to 
producing  a  convoluted  result,  the 
above  reading  of  the  reference  to 
balance  billing  in  the  second 
parenthetical  in  section  1852(k.)(2)(A)(i) 
would  permit  M+C  organizations  to 
avoid  the  limitation  on  enrollee  liability 
in  section  1854(e)(4).  which  applies 


only  to  deductibles,  coinsurance,  and 
copayments.  See  section  G.  below.  If  an 
M+C  organization  offering  a  private  fee- 
for-service  plan  could  "provide  for" 
balance  billing  amoimts  in  its  payment 
rate,  such  amounts  would  not  count 
towards  the  overall  limit  on  enrollee 
liability  in  section  1854(e)(4).  This 
could  result  in  unlimited  enrollee 
hability  if  such  unlimited  "plan" 
balance  billing  amounts  were  coupled 
with  balance  bilhng  of  115  percent  of 
rates  that  include  the  plan  balance 
billing. 

The  provision  that  requires  that  the 
plan  establish  the  same  cost-sharing  for 
the  services  of  deemed  contract 
providers  as  for  contract  providers  is 
discussed  above  in  its  relationship  to 
§422.216(a)(l). 

In  §  422.216(b)(l)(iii)  we  specify  that 
the  M+C  organization  must  specify  in 
the  contract  the  deductible, 
coinsurance,  copayment,  and  balance 
billing  permitted  under  the  plan  for 
services  furnished  by  a  contracting 
provider  (including  a  deemed  contract 
under  paragraph  (f)).  We  believe  it  is 
important  to  ensure  that  the  providers 
who  furnish  services  are  explicitly 
aware  of  the  amounts  they  can  collect 
from  enrollees  since  there  are  potential 
penalties  for  violation  of  these  limits. 

In  §  422.216(b)(l)(iv)  we  specify  that 
an  M+C  organization  is  subject  to 
intermediate  sanctions  under 
§  422.752(a)(7),  under  the  rules  in 
subpart  O  of  part  422,  for  failing  to 
enforce  limits  on  beneficiary  liability 
that  apply  to  contract  (including 
deemed  contract)  providere.  TTiis 
implements  section  1852(k)(2)(A)(i). 
In  §  422.216(b)(2)  we  specify  that  a 
noncontract  provider  may  charge  the 
enrollee  no  more  than  the  cost-sharing 
established  under  the  M+C  private  fee- 
for-service  plan  limited  as  specified  in 
§  422.308(b).  This  requirement 
implements  section  1852(a)(2),  which 
applies  to  ell  M+C  plans  other  than 
MSA  plans,  and  which  is  referenced  in 
section  1852(k)(2)(B)(i),  which  appUes 
specifically  to  payments  to  non-contract 
providers  under  M+C  private  fee-for- 
service  plans.  Section  1852(a)(2) 
requires  that  M+C  organizations  provide 
for  payment  to  non-contracting 
providers  of  an  amount,  representing 
the  sum  of  payment  from  the 
organization  and  any  cost-sharing 
provided  for  under  the  M+C  plan,  that 
is  at  least  equal  to  the  total  dollar 
amount  of  payment  that  would  be 
authorized  to  be  paid  under  parts  A  and 
B,  including  any  balance  billing 
permitted  under  such  parts.  We  have 
defined  "cost-sharing"  in  section  422.2 
as  including  only  deductibles, 
copayments  and  coinsurance,  and  not 


balance  billing  amounts.  Because 
section  1852(a)(2)(A)(i)  uses  the  term 
cost-sharing,  we  believe  that  it  requires 
that  M+C  organizations  make  payment 
in  an  amount  that,  when  combined  with 
deductible  amounts,  coinsurance  or 
copayments  provided  for  under  the 
M+C  plan,  at  least  equals  the  amount 
the  individual  or  entity  would  be  able 
to  collect  under  original  Medicare,  as 
we  have  provided  in  section 
§  422.216(b)(3).  This  means  that 
enrollees  must  be  held  harmless  against 
any  balance  billing  by  non-contracting 
providers. 

While  §  1852(a)(2)  thus  limits  enrollee 
liability  to  deductible,  coinsurance,  and 
copayment  amoimts  (and  does  not 
permit  enrollee  liability  for  balance 
billing  in  the  case  of  non-contracting 
individuals  or  entities),  it  does  not 
contain  any  limit  on  the  amount  of 
enrollee  liabihty  that  can  be  imposed 
imder  a  M+C  private  fee-for-service  plan 
for  services  furnished  by  a  non- 
contracting  provider.  While  section 
1854(e)(4)  limits  the  actuarial  value  of 
cost-sharing  overall,  it  does  not  limit  the 
amount  that  can  be  charged  for  a 
particular  service,  except  as  specified 
elsewhere  in  this  rule,  for  example 
limits  for  emergency  services  as 
estabhshed  in  section  422.112(b). 
Hence,  except  for  limits  specified 
elswhere  in  this  rule,  M+C  organizations 
that  offer  M+C  private  fee-for-service 
plans  will  be  able  to  establish  cost- 
sharing  for  services  of  non -contracting 
providere  without  regard  to  a  specific 
limit  per  service. 

In  §422.216(c)(l)  we  specify  that  an 
M+C  organization  that  offers  an  M+C 
private  fee-for-service  plan  must  enforce 
the  limit  specified  in  paragraph  (b)(1)  of 
this  section.  We  also  specify  in 
§422.216(b)(l)(iv)  that  if  the  M+C 
organization  fails  to  enforce  the  limit  as 
required  by  paragraph  (c)(1)  of  this 
section,  the  organization  is  subject  to 
intermediate  sanctions  under  subpart  O 
of  this  part.  We  intend  to  leave  to  the 
organizadon's  discretion  the  means  by 
which  it  will  enforce  the  limits  on 
charges  to  enrollees.  However,  through 
the  ongoing  monitoring  of  the  M+C 
private  fee-for-service  plan,  HCFA  will 
review  the  means  by  which  the  plan  is 
enforcing  the  limits  on  charges  to 
enrollees  by  looking  at  the  extent  of 
complaints  from  enrollees  and  the 
action  the  M+C  organization  takes  to 
resolve  them,  both  systematically  and 
individually. 

In  §  422.216(c)(2)  we  specify  that  an 
M+C  organization  that  offers  an  M+C 
private  fee  for  service  plan  must 
monitor  the  amount  collected  by  non- 
contract  providers  to  ensure  that  those 
amounts  do  not  exceed  the  amounts 
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permitted  to  be  collected  under 
paragraph  Cb)(2)  of  this  section.  The 
M+C  organization  must  develop  and 
document  violations  specified  in 
instructions  and  must  forward 
dociunented  cases  to  HCFA.  HCFA  may 
impose  the  sanctions  provided  in 
section  1848(g)(1)(B).  These  are  the 
penalties  that  apply  to  nonparticipating 
physicians  who  fail  to  abide  by  the 
limiting  charge  under  original  Medicare. 

In  §  422.216(d)  we  specify  that  the 
M+e  organization  that  offers  an  M+C 
private  fee-for-service  plan  must 
provide  to  plan  enrollees  an  appropriate 
explanation  of  benefits  that  includes  a 
clear  statement  of  the  enrollee's 
liability,  including  any  liability  for 
balance  billing  consistent  with  this 
section.  Section  1852(k)(2)(C)(i)  requires 
that  the  plan  must  notify  the  enroUee  of 
balance  billing  that  can  be  collected  by 
the  provider.  We  believe  that  it  would 
be  misleading  for  this  notice  to  be 
limited  to  the  balance  billing  that  can  be 
collected  by  the  provider  since  the 
provider  may  also  be  able  to  collect 
deductible,  coinsurance  and  or  a 
copayment  from  the  enrollee 
(depending  upon  the  plan's  policy)  and 
that  therefore  the  plan  should  notify  the 
enrollee  of  all  cost-sharing  and  balance 
billing  that  can  be  collected  by  the 
provider  so  that  there  is  no  confusion. 
We  also  specify  that,  in  its  terms  and 
conditions  of  payment  to  hospitals,  the 
M+C  organization  must  require  a 
hospital,  if  it  imposes  balance  billing,  to 
provide  to  the  enrollee,  before 
furnishing  any  services  for  which 
balance  billing  could  amount  to  $500  or 
more,  notice  that  balance  billing  is 
permitted  for  those  services  and  a  good 
faith  estimate  of  the  likely  amount  of 
balance  biUing,  based  on  the  enrollee's 
presenting  condition.  Section 
1852(k)(2)(C)(ii)  requires  that  such  a 
notice  be  furnished  by  a  hospital  for 
inpatient  services  and  permits  the 
Secretary  to  require  such  a  notice  for 
other  hospital  services  at  a  tolerance  to 
be  set  by  the  Secretary.  We  believe  that 
this  requirement  was  included  in  the 
law  because  of  the  potential  for  the 
-  balance  billing  provisions  that  apply  to 
contracting  providers  to  create  quite 
large  liabifity  for  enrollees  of  these 
plans.  For  example,  if  an  M+C  private 
fee-for-service  plan  permits  a  hospital  to 
balance  bill  up  to  the  115  percent  of 
plan  payment  rate  that  the  law  would 
permit,  and  the  plan  payment  is  $10,000 
for  the  hospital  stay,  the  enrollee  would 
be  liable  for  $1500  in  balance  billing  in 
addition  to  the  deductible,  coinsurance 
and  copayment  the  plan  permits  the 
hospital  to  collect. 

We  specify  that  the  advance  notice 
requirements  applies  to  all  services 


furnished  by  a  hospital  because  of  the 
trend  towards  furnishing  services  on  an 
outpatient  basis  that  would  previously 
have  been  furnished  on  an  inpatient 
basis.  These  services  can  be  very 
expensive  and  we  believe  that  the 
enrollee  has  a  need  to  know  the  cost- 
sharing  for  these  services  in  advance  of 
receiving  the  services  as  for  inpatient 
hospital  services. 

We  have  set  the  tolerance  at  which 
the  hospital  must  provide  this  advance 
notice  at  $500,  which  is  the  tolerance 
for  nonparticipating  physicians  to 
provide  advance  notice  of  the 
nonparticipating  physician's  actual 
charge  imder  section  I842(m)(l)  for 
purposes  of  Part  B  of  original  Medicare. 

In  §  422.216(e)  we  specify  that  the 
M+C  organization  must  comply  with  the 
coverage  decisions,  appeals,  and 
grievances  procedures  of  subpart  M. 
This  requires  that  the  M+C  organization, 
offering  the  M+C  private  fee-for-service 
plan,  make  coverage  determinations  on 
all  services  and  that  it  must  make  a 
determination  before  the  service  is 
furnished  if  the  enrollee  or  provider 
requests  it.  We  believe  that  this 
requirement  is  necessary  to  enforce  the 
provisions  contained  in  section 
1852(g)(1)(A),  which  apply  to  all  M+C 
organizations.  Specifically,  section 
1852(g)(1)(A)  requires  that  "A 
Medicare+Choice  organization  shall 
have  a  procedure  for  making 
determinations  regarding  whether  an 
individual  enrolled  with  the  plan  of  the 
organization  under  this  part  is  entitled 
to  receive  a  health  service  under  this 
section  and  the  amount  (if  any)  that  the 
individual  is  required  to  pay  with 
respecVto  such  services.  Subject  to 
paragraph- (3),  such  procedures  shall 
provide  for  such  determinations  to  be 
made  on  a  timely  basis."  Paragraph  (3) 
is  the  expedited  decision  process. 

We  recognize  that  providing  advance 
determinations  of  coverage  has  not  been 
a  common  feature  of  commercial  fee-for- 
service  plans  in  the  past.  However,  the 
law's  use  of  the  present  tense  with 
regard  to  the  requirement  for  coverage 
determinations  and  its  reference  to  the 
expedited  appeals  process  (which  is 
intended  to  obtain  a  quick  appeal  of  a 
denial  of  a  service  not  yet  furnished) 
clearly  anticipates  that  there  will  be  the 
opportunity  for  an  advance 
determination  of  coverage  for  all  M+C 
plans.  Moreover,  the  opportunity  to 
acquire  an  advance  determination  of 
coverage  is  particularly  important  since 
there  is  no  protection  from  retroactive 
denial  for  enrollees  in  an  M+C  private 
fee-for-service  plan.  This  is  a  source  of 
great  risk  for  enrollees  in  M+C  private 
fee-for  service  plans,  who.  unlike 
enrollees  in  coordinated  care  plans,  may 


seek  treatment  from  any  licensed 
provider  that  agrees  to  accept  the  terms 
and  conditions  of  the  plan. 

While  the  opportumty  for  advance 
determinations  of  coverage  presents  the 
opportunity  to  minimize  the  risk  by 
giving  the  enrollee  and  provider  the 
opportunity  to  determine  whether  the 
plan  will  pay  for  the  service  and  the 
amount  for  which  the  enrollee  vriW  be 
liable,  it  does  not  provide  protection  to 
the  enrollee  that  is  comparable  to  the 
protection  provided  by  original 
Medicare  under  the  provisions  of 
section  1879  (which  apply  to  assigned 
claims)  and  under  1842(1)  (which  apply 
to  unassigned  physician  claims).  These 
provisions  hold  the  beneficiary  without 
fault  when  a  services  is  denied  as  not 
medically  necessary  to  treat  illness  or 
injury  unless  the  beneficiary  was 
advised  by  the  provider  in  advance  of 
the  service  that  Medicare  would  not  pay 
and  the  beneficiary  accepted  liability  if 
Medicare  did  not  cover  the  service. 
These  provisions  also  permit  a 
physician  to  take  assignment  on  a  claim 
for  Medicare  services  to  be  fovmd  to  be 
not  at  fault  and  to  be  paid  by  Medicare 
for  the  noncovered  service  if  he  can 
demonstrate  that  he  did  not  know  and 
could  not  reasonably  have  known  that 
the  service  was  not  covered. 

We  considered  and  rejected  imposing 
several  requirements  that  would  have 
provided  Medicare  beneficiaries  with 
protection  like  that  available  under 
original  Medicare.  Specifically,  we 
considered  requiring  that  the  M+C 
organization  must  require  that 
contracting  providers  (including 
deemed  contractors)  submit  claims  for 
the  services  they  furnish  to  enrollees. 
We  also  considered  but  rejected 
requiring  the  M+C  organization  to 
require  that  contracting  providers 
(including  deemed  contractors)  assume 
the  responsibility  for  acquiring  an 
advance  determination  of  coverage  from 
the  plan  or  risk  being  unable  to  charge 
the  enrollee  if  they  did  not  notify  the 
enrollee  in  advance  of  the  service  if  the 
plan  does  not  cover  the  care.  This 
approach  would  have  provided 
enrollees  protection  from  the  UabiUty  of 
full  payment  in  the  case  of  retroactive 
denials  and  would  have  given  providers 
an  opportunity  to  minimize  their  risk  by 
acquiring  advance  approval  of  coverage. 
However,  we  decided  that  it  would  oe 
contrary  to  the  spirit  and  intent  of  the 
M+C  fee-for-service  legislation  to 
impose  these  requirements  on  providers 
and  plans,  since  they  would  make  the 
plan  much  more  like  a  coordinated  care 
plan  than  like  a  traditional  fee-for- 
service  plan.  Moreover,  such  a 
construction  would  place  the  provider 
at  financial  risk,  contrary  to  the 
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definition  of  an  M+C  private  fee-for- 
service  plan. 

Our  silence  in  regulations  on  the 
claims  filing  requirements  of  M+C 
private  fee-for-service  plans  and  the 
absence  of  any  explicit  mechanism  for 
providing  protection  to  enroUees  from 
retroactive  denials  of  coverage  does  not 
foreclose  the  possibility  that  an  M+C 
private  fee-for-service  plan  may  choose 
to  address  these  issues.  For  example,  the 
M+C  private  fee-for-service  plan  may 
choose  to  include  in  its  terms  and 
conditions  of  payment  a  requirement 
that  the  provider  must  bill  the  plan  for 
payment.  Similarly,  the  M+C  private 
fee-for-service  plan  may  choose  to 
provide  some  level  of  payment  for 
services  subject  to  retroactive  denials  as 
an  additional  benefit  or  as  a 
supplemental  benefit  under  the  plan. 
This  could  be  an  attractive  feature  of  the 
plan  and  a  valuable  benefit  to  enroUees. 

Although  we  are  silent  on  these 
issues,  we  remain  concerned  about  the 
absence  of  protections  for  beneficiaries 
who  enroll  in  private-fee- for-service 
plans.  We  are  soUciting  comments  on 
these  issues,  and  we  are  particularly 
interested  in  comments  on  whether  to 
apply  the  protections  discussed  above 
as  a  requirement  or  how  otherwise  to 
protect  the  beneficiary  from  being 
financially  at  risk,  while  not  creating 
undue  burdens  on  providers  and 
insurers. 

In  §  422.216(0  we  specify  that  any 
provider  that  does  not  have  a  contract 
will  be  treated  as  having  a  contract  in 
effect  with  the  M+C  organization 
offering  the  M+C  private  fee-for-service 
plan  if  the  provider  furnishing  services 
(1)  is  aware  that  the  beneficiary 
receiving  the  services  is  enrolled  in  the 
plan,  and  (2)  before  furnishing  the 
services,  has  a  reasonable  opportunity  to 
be  informed  about  the  terms  and 
conditions  of  payment  and  coverage 
under  the  plan.  Section  1852(j)(6) 
requires  that  we  deem  a  noncontracting 
provider  to  be  a  contracting  provider 
when  these  criteria  are  met.  In 
§  422.216(f)  we  further  specify  three 
general  criteria,  each  of  which  must  be 
met  for  a  provider  to  be  deemed  to  have 
a  contract  with  the  plan  and  which  are 
discussed  further  in  §  422.216(g)  and 
(h). 

In  §  422.216(f)  we  specify  that  for  the 
deemed  contract  provision  to  apply  the 
services  must  be  covered  under  the  plan 
and  must  be  furnished  to  an  eiu-ollee  of 
an  M+C  private  fee-for-service  plan,  by 
a  provider  that  does  not  have  in  effect 
a  signed  contract  with  the  M+C 
organization.  We  also  specify  in 
§  422.216(f)(2)  that  the  provider  must 
have  been  informed  of  the  individual's 
enrollment  in  the  plan  and  must  have 


been  informed  or  given  a  reasonable 
opportunity  to  obtain  information  about 
the  terms  and  conditions  of  payment 
under  the  plan  in  a  manner  reasonably 
designed  to  effect  informed  agreement. 
The  information  must  include  the 
information  described  in  §  422.202(a)(1). 

In  §  422.216(g)  and  (h)  we  further 
clarify  that  the  requirements  of 
paragraph  (f)  of  this  section  are  met  (and 
the  noncontract  provider  is  subject  to 
the  provisions  for  contracting  entities)  if 
the  following  conditions  are  met. 

Eiut)llment  information  must  be 
provided  by  one  of  the  following 
methods  or  a  similar  method: 

•  Presentation  of  an  enrollment  card 
or  other  docimient  attesting  to 
eiuollment. 

•  Notice  of  enrollment  from  HCFA.  a 
Medicare  intermediary  or  carrier,  or  the 
M+C  plan  itself 

We  considered  how  best  to  ensure 
that  the  noncontracting  provider  would 
be  advised  that  the  enrollee  is  enrolled 
in  the  M+C  private  fee-for-service  plan. 
However,  since  there  is  no  direct 
contract  between  the  provider  and  the 
M+C  private  fee-for-service  plan,  it 
becomes  incxunbent  upon  the  enrollee 
to  advise  the  provider  of  the  enrollment. 
Even  where  the  provider  had  previously 
been  notified  of  the  beneficiary's 
enrollment  in  the  M+C  private  fee-for- 
service  plan  (e.g.  at  the  time  of  a 
previous  service),  the  provider  caimot 
automatically  assume  that  the 
beneficiary  is  enrolled  in  the  plan  and 
may  not  be  able  to  learn  the 
beneficiary's  enrollment  status  prior  to 
providing  services.  This  occurs  because, 
before  2002,  beneficiaries  can  disenroll 
from  M+C  plans  at  any  time,  either 
voluntarily  or  involuntarily  by  moving 
out  of  the  service  area.  After  that  date, 
the  beneficiary  can  diseru-oll  within  the 
first  3  months  of  the  year  or  at  any  time 
if  they  move  out  of  the  service  area. 
Hence,  there  are  very  few  times  that  a 
noncontracting  provider  can  know  with 
certainty  that  the  beneficiary  remains 
enrolled  in  the  M+C  private  fee-for- 
service  plan  based  on  previous 
knowledge  of  enrollment.  If  the  provider 
fails  to  acquire  current  enrollment 
information  from  the  enrollee  or  the 
plan  at  the  time  of  each  service,  we  do 
not  see  how  he  or  she  can  be  held  to 
have  met  the  first  test  of  "deemed 
contract  status":  knowing  that  the 
beneficiary  is  enrolled  in  the  plan. 

To  be  a  deemed  contractor,  the 
provider  or  suppUer  who  knows  that  the 
patient  is  enrolled  in  the  plan  must 
either  have  been  given  information  on 
payment  terms  and  conditions  or  must 
have  had  a  reasonable  opportimity  to 
learn  such  terms  and  conditions  of  plan 
payment.  Under  that  circvunstance. 


treatment  of  the  patient  implies  consent 
to  the  terms  and  conditions  of  plan 
payment. 

To  meet  the  requirement  of  having 
been  given  information  on  payment 
terms  and  conditions,  we  specify  in 
paragraph  (h)(1)  that  the  information 
must  have  been  communicated  to  one  of 
the  following: 

•  The  provider  of  the  services. 

•  The  provider's  employer  or  billing 
agent. 

•  A  partnership  of  which  the  provider 
is  a  member. 

•  Any  party  to  which  the  provider 
makes  assignment  or  reassigns  benefits. 

We  expanded  the  list  of  parties  to 
whom  the  information  must  be  provided 
beyond  those  of  providers  themselves  in 
recognition  that  providers,  and  in 
particular,  individual  physicians  and 
practitioners,  seldom  receive  the 
insurance  information  that  is  sent  to 
them  and  seldom  complete  and  submit 
their  own  claims.  By  reassigning 
insiu-ance  benefits  to  other  parties  and 
by  delegating  the  responsibility  to 
complete  and  submit  claims  to  other 
parties,  they  are,  effectively,  also 
delegating  the  authority  to  make 
decisions  governing  their  payment  for 
which  they  remain  responsible. 

We  also  specify  in  paragraph  (h)(1) 
that  the  information  must  have  been 
transmitted  via  mail,  FAX.  electronic 
mail  or  telephone.  Announcements  in 
newspapers,  journals,  or  magazines  or 
on  radio  or  television  are  not  considered 
communication  of  the  terms  and 
conditions  of  payment.  We  specify  how 
the  information  must  have  been 
provided  because  we  have  been  asked  if 
general  distribution  of  information  to 
the  public  (e.g.  annual  newspaper 
notice)  is  an  acceptable  notice  to  bind 
the  provider  to  being  considered  to  be 
a  deemed  contractor.  We  do  not  believe 
that  it  is  reasonable  for  a  plan  to  do  a 
general  public  notice  since  the  provider 
may  not  see  it  and  has  no  way  of 
relating  that  information  to  itself. 
However,  where  the  plan  has 
transmitted  the  information  directly  to 
the  provider  by  mail,  FAX,  electronic 
mail  or  telephone,  the  statute's  test  of 
having  been  furnished  the  information 
to  the  provider  has  clearly  been  met. 

However,  the  law  also  provides  that  a 
provider  that  has  a  reasonable 
opportunity  to  acquire  the  terms  and 
conditions  of  plan  payment  must  be 
treated  as  if  it  were  a  contract  provider. 
To  implement  this  provision  of  the  law, 
we  further  specify  in  paragraph  (h)(2) 
that  a  provider  that  does  not  have  a 
contract  with  the  plan  is  deemed  to 
have  a  contract  with  the  plan  if  the  plan 
has  an  acceptable  procedure  under 
which  the  provider  could  acquire  the 
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terms  and  conditions  of  plan  payment 
before  providing  services  to  the 
enroUee.  Specifically,  we  say  that  this 
test  is  met  where  the  M+C  plan  has  in 
effect  a  procedure  under  which 
noncontract  providers  are  advised  how 
to  request  the  payment  information  and 
the  plan  responds  to  the  request  before 
the  provider  furnishes  the  service.  This 
procedure  could  be  the  inclusion  of  a 
toll  free  telephone  number  or  E-mail 
address  on  the  enrollment  card  for  the 
provider's  use  in  acquiring  the  terms 
and  conditions  of  payment.  Where  the 
plan  responds  to  the  provider's  request 
before  the  service  is  furnished,  the 
provider  would  be  treated  as  a  contract 
provider  if  the  provider  subsequently 
furnishes  the  service  to  the  enroUee, 
regardless  of  whether  the  provider 
agrees  to  accept  the  terms  and 
conditions  of  the  plan. 

The  effect  of  these  statutory 
provisions  is  that  there  are  very  few 
circumstances  in  which  a  provider 
would  not  be  treated  as  if  it  had  a 
ccmtract  with  the  plan.  These  would 
include  but  not  be  limited  to  the 
following: 

•  Where  the  beneficiary  did  not 
notify  the  provider  of  enrollment  in  the 

plan. 

•  Where  the  provider  requested  but 
was  not  furnished  terms  and  conditions 
of  payment  in  advance  of  the  provision 
of  services  to  a  known  enrollee. 

•  Where  the  plan  did  not  have  a 
process  that  provided  terms  and 
conditions  of  payment. 

We  think  that  in  most  cases,  plans 
will  ensure  that  there  is  a  procedure  in 
place  for  providing  this  information 
before  services  are  furnished.  We  think 
that  the  most  likely  circumstances  in 
which  a  provider  will  be  considered  to 
be  a  noncontracting  provider  will  be  in 
cases  of  emergency  where  the  provider 
has  not  previously  been  mailed  the 
terms  and  conditions  of  payment  under 
the  plan  or  where  the  provider  does  not 
know  that  the  beneficiary  is  enrolled  in 
the  plan. 

In  §  422.216{h)(2)(iii)  we  specify  that 
the  plan  must  include  the  following  in 
the  terms  and  conditions  of  plan 
payment  that  it  must  furnish  to 
providers  of  services: 

•  Billing  procedures. 

•  The  amount  the  plan  will  pay 
towards  the  service. 

•  The  amount  the  provider  is 
permitted  to  collect  from  the  enrollee. 

•  The  information  described  in 
§  422.202(a)(1). 

V.  Regulatory  Impact  Statement 

A.  Introduction 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 


12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviromnental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  The  RFA  requires  agencies 
to  analyze  options  for  regulatory  relief 
of  small  businesses.  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  non-profit  organizations  and 
governmental  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  or  less  annually. 

Section  1102(b)  of  the  Social  Seciirity 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 

beds. 

The  Unfunded  Mandates  Reform  Act 
(Public  Law  104-4)  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
armual  expenditure  by  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  (adjusted  annually  for  inflation). 
This  rule  does  not  impose  any  mandates 
on  State,  local,  or  tribal  governments,  or 
the  private  sector  that  will  result  in  an 
annual  expenditure  of  $100,000,000  or 
more. 

Sununary  of  the  Interim  Final  Rule 

As  discussed  in  detail  above,  this  rule 
implements  the  M+C  program  as 
directed  by  the  BBA  of  1997.  The 
primary  objective  of  the  M+C  program  is 
to  increase  the  number  and  types  of 
health  plan  choices  available  to 
Medicare  beneficiaries. 

Since  the  implementation  of  section 
1 14  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA  82) 
(Public  law  97-248),  the  Medicare 
program  has  offered  beneficiaries  a 
prepaid  capitated  option  through  HMOs 
and  CMPs  paid  on  a  full  risk  basis. 
Enrollment  by  Medicare  beneficiaries  in 
Medicare  managed  care  risk  plans  has 
grown  to  over  4.5  million  enrollees.  The 
number  of  plans  increased  31  percent  in 
CY  1995,  36  percent  in  CY  1996,  and  31 
percent  in  CY  1997.  With  the 


implementation  of  the  M+C  program, 
we  expect  that  the  rate  of  growth  of 
beneficiaries  erut)lling  in  capitated 
plans  will  continue. 

The  M+C  program  authorizes  HCFA 
to  contract  with  several  new  types  of 
entities  not  previously  available  to 
Medicare  beneficiaries  such  as  provider 
sponsored  organizations,  preferred 
provider  organizations,  entities  offering 
an  "MSA  plan  "  and  a  contribution  into 
an  M+C  medical  savings  accoimt  (MSA), 
and  M+C  private  fee-for-service  plans. 
These  new  options  v^rill  provide 
Medicare  beneficiaries  with  a  broad 
range  of  health  insurance  alternatives 
like  those  available  in  the  private  sector. 
Based  on  current  growth  rates  and  other 
information  discussed  later,  we  estimate 
that  anywhere  from  160  to  800  new 
entities  may  apply  to  contract  with 
HCFA  as  M+C  organizations. 

By  expanding  choices  and  providing 
extensive  educational  materials  through 
a  coordinated  open  eru'oUment  period,  it 
is  expected  that  beneficiaries  will 
choose  plans  and  health  delivery 
systems  that  will  maximize  the  benefits 
to  these  individuals. 

The  BBA  also  revamped  the  payment 
methodology  for  entities  receiving 
capitated  payments  from  Medicare. 
These  payment  changes  were  intended 
primarily  to  insure  that  the  amounts 
paid  to  M+C  organizations  were  fair  and 
equitable  to  bodi  the  Medicare  Trust 
Funds  and  to  the  participating 
orgemizations.  Although  Medicare's 
capitation  rates  had  been  set  at  95 
percent  of  expected  costs  based  on 
actual  fee-for-service  costs,  there  is 
significant  evidence  that  Medicare  has 
paid  more  for  enrollees  in  the  managed 
care  program  than  it  would  have  paid  in 
the  fee-for-service  program.  This  is  due 
primarily  to  the  favorable  selection  that 
these  plans  have  experienced.  The  new 
payment  rules  slow  the  annual  increase 
M+C  organizations  would  have  received 
under  the  old  payment  methodology.  In 
addition,  there  has  long  been  concern 
regarding  the  regional  variation  in 
payment  rates,  particularly  between 
urbcin  and  rural  counties.  Because  the 
capitated  payment  rates  had  been  based 
upon  the  fee-for-service  payments,  the 
capitated  rates  not  only  included  the 
variation  in  local  prices,  they  also 
reflected  different  fee-for-service 
practice  patterns  in  each  region.  To 
level  out  the  variation  in  payment  rates, 
the  new  methodology  uses  a  blend  of 
local  and  national  rates  and  input  price 
adjustments  to  insure  the  payments 
more  closely  reflect  the  different  prices 
in  the  region  while  giving  less  weight  to 
the  different  utilization  rates.  Finally,  to 
insure  that  the  new  options  would  be 
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viable  in  all  parts  of  the  country  a  floor 
on  capitated  payments  was  introduced. 

Summary  of  Discussion  of  Impact 

We  believe  that  the  overall  impact  of 
this  regulation  should  be  beneficial  to 
Medicare  beneficiaries  by  providing 
them  with  more  options  to  receive 
health  care.  However,  although  many  of 
the  provisions  in  this  regulation  are 
intended  to  assist  beneficiaries  by 
providing  them  with  comparative 
information,  we  are  concerned  that  the 
many  new  choices  and  types  of  plans 
may  prove  confusing  even  for  the  most 
knowledgeable  consumers.  Reductions 
in  capitated  payment  amounts  in  what 
are  now  relatively  higher  payment  areas 
may  result  in  reduced  benefits  for 
beneficiaries.  Providers  (especially  rural 
providers)  should  benefit  from  this 
regulation  because  they  can  contract 
directly  with  HCFA  under  the  PSO 
provisions.  New  contracting  entities 
will  benefit  as  the  Medicare  statute  has 
not  previously  permitted  entities  that 
were  not  state  licensed  HMOs  or  CMPs 
to  participate  in  the  Medicare  managed 
care  program.  Providers  could  be 
negatively  impacted  if  they  contract 
with  M+C  organizations  by  the  degree 
that  any  reduction  in  the  rate  of  growth 
in  payments  to  M+C  organizations  will 
be  passed  on  to  them.  We  also  recognize 
that  existing  contractors  and  States  may 
be  adversely  affected  but  cannot 
quantify  to  what  degree.  This  impact 
analysis  will  focus  on  the  provisions  of 
the  BBA  and  this  regulation  that 
significantly  alter  the  risk  program  we 
have  been  administering  since  1985. 
TTie  major  differences  between  the 
section  1876  risk  program  and  the  M+C 
program  are: 

The  coordinated  open  enrollment  and 
public  education  campaign: 
New  payment  methodology  for 

contracting  plans 
Introduction  of  New  Contracting 
Entities 
Provider  Sponsored  Organizations 
Medicare  Savings  Account  Plans 
Private  Fee-for- Service  Plans 
New  Quality  Standards 

Our  analysis  will  assess  the  impact 
these  changes  will  have  on  Medicare 
beneficiaries,  the  Medicare  Trust  Funds, 
providers,  managed  care  entities,  and 
States.  Whenever  possible,  we  will  use 
appropriate  methods  for  assessing  the 
impact  quantitatively.  However,  because 
of  the  large  number  of  unknowns — such 
as  the  prospective  number  of 
contracting  organizations — this  analysis 


relies  upon  many  simplifying 
assumptions. 

B.  Coordinated  Open  Enrollment  and 
Public  Education  Campaign 

Section  1851  directs  HCFA  to  hold 
annual  coordinated  open  enrollment 
periods  beginning  in  November  1999 
(all  plans  will  also  be  open  to 
enrollment  in  November  1998)  to  allow 
eligible  beneficiaries  the  opportunity  to 
enroll  in  M+C  organizations.  It  also 
directs  HCFA  to  broadly  disseminate 
information  to  current  and  prospective 
Medicare  beneficiaries  on  the  coverage 
options  available  in  order  to  promote  an 
active,  informed  selection  among  such 
options.  At  least  15  days  before  each 
annual,  coordinated  election  period, 
HCFA  will  send  to  each  eligible 
individual  a  notice  containing 
information  in  order  to  assist  the 
individual  in  making  an  election.  This 
information  describes  M+C  options  as 
well  as  original  Medicare.  In  addition, 
M+C  organizations  are  directed  to 
provide  plan-specific  information. 

The  public  education  campaign  will 
include  information  on  covered 
benefits,  cost  sharing  and  balance 
billing  Uability  under  the  original 
Medicare  program;  election  procedures; 
grievance  and  appeals  rights  under  the 
original  Medicare  fee-for-service 
program  and  the  new  M+C  program; 
information  on  Medigap  and  Medicare 
SELECT;  and  the  beneficiary's  right  to 
be  protected  against  discrimination 
based  on  health  status. 

The  costs  of  the  coordinated  open 
enrollment  and  public  education 
campaign  will  be  borne  primarily  by  the 
participating  M+C  plans.  Section  4001 
of  the  BBA  added  a  new  section 
1857(e)(2)  to  the  Social  Security  Act  that 
establishes  a  fee  requirement  under 
which  M+C  organizations  and  section 
1876  contractors  must  contribute  their 
pro  rata  share,  as  determined  by  the 
HCFA,  of  costs  related  to  enrollment, 
dissemination  of  information,  and  the 
counseling  and  assistance  programs. 

The  annual  fee  will  be  assessed  by 
HCFA  on  all  participating  organizations. 
The  amount  of  the  user  fee  will  vary 
year  to  year  as  determined  through  the 
appropriations  process.  The  BBA 
authorized  ceiling  amounts  of  $200 
million  in  FY  98,  $150  million  in  FY  99, 
and  $100  million  annually  in  FY  2000 
and  beyond.  However,  in  FY  1998 
HCFA  was  authorized  to  collect  only 
$95  million  through  the  appropriations 
process. 


On  December  2, 1997  HCFA  gave 
notice  of  our  methodology  of  assessing 
current  contractors  for  their  pro  rata 
share  of  the  expenses  associated  with 
the  CY  1998  information  campaign.  To 
determine  each  organization's  share,  we 
divided  the  total  amount  appropriated 
for  the  information  campaign  by  the 
total  projected  revenues  for  the  first  9 
months  of  CY  98.  The  resulting 
percentage  was  deducted  from  the 
payments  to  contracting  organizations. 

We  explored  several  alternatives  to 
this  methodology.  One  option  was  to 
assess  each  organization  on  a  per  capita 
basis  (by  number  of  Medicare  enrollees). 
Another  option  was  to  assess  each 
organization  on  the  percentage  of 
revenue  they  received  from  capitated 
Medicare  payments,  but  have  a  cap  on 
the  highest  amount  any  organization 
would  pay. 

We  rejected  both  of  these 
methodologies  as  not  consistent  widi 
the  goals  of  the  BBA.  One  of  the  primary 
effects  of  the  reformed  payment 
methodology  of  the  BBA  was  to  even 
out  variation  between  high  and  low 
payment  areas.  By  charging  a  per  capita 
amount,  those  organizations  that  are 
located  in  areas  that  have  a  high 
payment  rate  would  pay  a  reduced 
percentage  of  their  revenue.  Or  put 
another  way.  we  deemed  that  if  an 
organization  received  a  higher  payment 
per  person,  it  should  pay  a 
correspondingly  higher  user  fee  for  its 
share  of  the  education  campaign.  We 
also  decided  not  to  put  a  cap  on  the 
assessment  any  organization  would 
receive  based  on  the  premise  that  only 
large  organizations  would  receive  the 
benefit  of  a  cap  and  smaller 
organizations  would  have  to  pay  more 
to  make  up  the  difference.  This  did  not 
seem  fair  or  consistent  with  our 
intention  of  encouraging  the  creation  of 
new  contracting  entities  and  spurring 
competition  in  areas  with  lower 
payment  rates. 

As  stated  in  the  interim  final  rule 
(M+C  Program:  Collection  of  User  Fees 
from  M+C  Plan  and  Risk-Sharing 
Contractors  (42  CFR  417.470-417.472)), 
we  will  establish  a  fee  percentage  rate 
and  collect  the  fees  over  nine 
consecutive  months  beginning  with 
January  until  the  assessment  limit  has 
been  reached.  The  following  table 
illustrates  the  method  by  which  we  will 
calculate  the  fee  percentage  rate, 
provides  the  rate  for  FY  1998,  and  sets 
forth  projections  for  FY  1999-2002. 
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Table  i  .—Collection  of  Contributions  From  Organizations  for  Costs  Relating  to  Information 

Dissemination 


FY  1998 
FY  1999 
FY  2000 
FY  2001 
FY  2002 


Projected 
fiscal  year 
total  nnedi- 

care  pay- 
ment to  or- 
^nizations 
(in  millions 
of  dollars)^ 


30.000 
38.000 
47.000 
63.000 
64.000 


Projected 
medicare 
payment  to 
oirganiza- 
tions  per 
month  (in 
millions  of 
do(lars)2 


2.465 
3.167 
3.917 
5.250 
5.333 


Projected 
medicare 
payment  to 
organiza- 
tions over  9 
months  (in 
millions  of 
doilars)3 


22.181 
28.500 
35.250 
47.250 
48,000 


Auttxxized 

assessment 

amount  (in 

millions  of 

dollars)  * 


200 
150 
100 
1W 
100 


Fee  amount 

secretary  is 

directed  to 

collect  (in 

millions  of 

dollars)  ^ 


95 
150 
100 
100 
100 


percentage 

of  pro)ected 

9-month 

payment 


.428 
.526 
.284 
212 
.208 


'  Source:  Congressional  Budget  Office,  The  Economic  and  Budget  Outlook:  Fiscal  Year  1999-2008.  January  1998. 

2  Protected  total  fiscal  year  payment  divided  by  12  (monttis). 

3  Proiected  monthly  payment  amount  multiplied  by  9  (months).  r,r.» /o  ,i.r    i        inc^-jix 

*  NewSection  1 857(e)(2)(D)  of  the  Social  Secunty  Act,  as  added  by  the  BBA  (PubTic  Law  1 0^).  ^^  .  _^       .     ^  „„ . 
sFwpurposes  of  these  projections,  we  have  assumed  that  Congress  wtll  include  the  full  amount  authonzed  under  the  BBA. 


As  noted  in  the  interim  final  rule 
published  on  December  2,  1997.  we 
believe  that  assessing  the  fees  to  reflect 
an  organization's  pro  rata  share  of  the 
expenses  associated  with  the 
infonnation  campaign  will  require  the 
deduction  of  only  a  very  small 
percentage  of  any  organization's  total 
annual  Medicare  payments.  For 
example,  in  FY  1998  the  percentage  fee 
assessment  is  0.428  percent — less  than 
one-half  of  one  percent.  In  subsequent 
fiscal  years  the  fees  as  a  percentage  of 
Medicare  payments  will  likely  represent 
an  even  smaller  percentage  of  the 
Medicare  payments  as  the  number  of 
eligible  organizations  increase  and  the 
existing  organizations  experience 
enrollment  growth. 

Infonnation  Campaign 

In  general,  we  beUeve  that  this 
investment  in  new  forms  of  information 
dissemination  should  be  beneficial  to 
Mediceire  beneficiaries,  contracting 
organizations,  and  the  Medicare 
program.  By  providing  extensive 
educational  materials,  it  is  expected  that 
beneficiaries  will  choose  organizations 
and  health  delivery  systems  that  will 
maximize  the  benefits  for  them.  Finally, 
while  organizations  face  an  assessment 
fee  to  support  information  campaign 
activities,  it  comprises  a  very  small 
proportion  of  their  revenue  from  the 
Medicare  program  and  could  serve  to 
enhance  their  marketing  efforts  and  to 
save  marketing  expenditures. 

HCFA's  information  dissemination 
activities  provided  for  imder  this 
regulation  encompass  a  variety  of 
interventions,  including  mailings  of 
standardized,  comparative  information 
about  coverage  options,  an  Internet  web 
site  with  such  information,  and  a  toll- 
free  telephone  line  for  beneficiary 
inquiries.  In  addition,  the  regulation 


provides  for  information  dissemination 
activities  to  be  imdertaken  by  M+C 
organizations,  including  mailings  to 
Medicare  enrollees  of  plan-specific 
information  and  the  provision  of 
additional  information  upon  request  by 
Medicare  eligible  individuals. 

In  order  for  market  competition  to 
work  effectively,  consumers  must  have 
information  about  their  choices  in  order 
to  make  good  decisions.  The 
information  dissemination  efforts 
provided  for  imder  this  regulation  will 
give  Medicare  beneficiaries  information 
about  the  Medicare  market,  enabUng 
them  to  compare  fee-for-service 
coverage  to  managed  care  coverage,  as 
well  as  coverage  imder  different  M+C 
organizations. 

The  Medicare  program  and  managed 
care  arrangements  are  inherently 
complex  subjects,  and  it  is  challenging 
to  communicate  information  that  is 
meaningful  and  accurate.  Many  studies 
have  shown  that  Medicare  beneficiaries' 
level  of  understanding  of  how  the 
Medicare  program  works  today  is  very 
low  (GAO.  1996)  and  this  lack  of 
imderstanding  could  be  compounded  by 
the  introduction  of  a  new  array  of 
choices  if  beneficiaries  lack  sufficient 
information  or  lack  the  skills  or 
imderstanding  necessary  to  use 
available  information. 

For  example,  studies  have  found  that 
many  individuals  who  disenrolled  from 
Medicare  risk  HMOs  misunderstood  the 
nature  of  the  plan,  such  as  the  lock-in 
feature.  (OIG,  1997;  GAO,  1996;  lOM, 
1996).  As  Medicare  beneficiaries 
become  better  informed  about  the 
Medicare  program  generally  and  their 
options  under  M+C  specifically,  they 
will  be  able  to  make  more  informed 
decisions  about  meeting  their  health 
care  needs,  leading  to  fewer  _ 

disenrollments  based  on 


misimderstandings.  Disenrollment  am 
be  costly  for  plans.  In  1996,  a  GHAA 
study  estimated  that  disenrollment  costs 
plans  close  to  $1,300  per  Medicare 
disenrollee.  (GHAA,  1996) 

While  enhancing  beneficiary  choice  is 
positive  and  providing  beneficiaries 
with  information  on  their  choices  is 
necessary,  we  are  concerned  that 
Medicare  beneficiaries,  especially  in 
areas  where  several  M+C  organizations 
are  operating,  may  experience 
information  overload.  Beneficiaries  may 
have  great  difficulty  in  understanding 
the  different  types  of  plans  available  to 
them  in  their  area  or  understanding  the 
difi'erent  benefit  packages  plans  may 
offer.  Beneficiaries  will  be  required  to 
assess  their  health  needs  in  relation  to 
the  benefits  being  offered  and  they  may 
well  have  to  choose  among  a  wide  array 
of  different  benefit  packages.  These  will 
be  difficult  choices  and  some 
beneficiaries  may  not  choose  the  option 
best  suited  to  their  individual  needs. 

We  believe  important  secondary 
effects  may  ensue  as  well.  To  date,  plans 
have  competed  primarily  on  the  basis  of 
price  and  benefits.  Broad  dissemination 
of  plan-specific  information,  including 
quality  measures,  should  encourage 
competition  among  organizations  based 
on  quality  factors,  in  addition  to  price 
and  benefits.  As  Medicare  beneficiaries 
become  more  famiUar  with  health  plans, 
their  expectations  of  plan  performance 
and  quality  services  will  increase. 
Enhanced  beneficiary  awareness  will 
provide  an  incentive  to  plans  to 
improve  in  areas  that  beneficiaries 
demonstrate  are  important  to  their 
decision  making,  such  as  the  availability 
of  certain  providers  and  positive 
customer  service  experiences. 

Moreover,  beneficiaries  will  be  better 
health  care  consumers  in  general  if  they 
understand  their  rights  under  managed 
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care  and  how  to  make  a  plan  work  for 
them.  As  Medicare  enrollees  receive 
more  information  and  become  more 
active  decision  makers  on  plan  options, 
we  believe  they  will  also  become  more 
informed  and  active  decision  makers 
virith  respect  to  meeting  their  personal 
medical  needs.  More  informed  and 
active  decision  making  on  the  part  of 
enrollees  vfiU,  in  turn,  facilitate  plans' 
efforts  to  manage  the  delivery  of 
appropriate,  high  quality  health  care 
services. 

In  addition,  it  should  be  noted  that 
the  information  campaign  is  designed  to 
reach  all  Medicare  beneficiaries,  and  it 
is  likely  that,  to  the  extent  that  this 
encourages  growth  in  the  M+C  program, 
organizations  will  be  well  positioned  to 
take  advantage  of  the  expanding  market. 
Since  the  number  of  organizations  and 
total  revenues  over  which  the  BBA  fee 
collections  will  be  spread  is  Ukely  to 
continue  to  rise  with  increased 
participation  in  the  M+C  program  in 
future  years,  we  believe  the  regulatory 
impact  of  the  selected  option  for 
imposition  of  fees  on  M+C  organizations 
will  not  be  significant.  Moreover,  M+C 
organizations  will  benefit  from  the 
increased  visibility  they  will  receive 
through  the  focused  information 
campaign  each  open  enrollment  season. 

Aside  from  the  benefits  of  the  public 
education  campaign  there  are  benefits 
derived  from  the  coordinated  open 
enrollment  for  contracting 
organizations,  beneHciaries,  and  to  a 
lesser  degree  the  Medicare  Trust  Funds, 
as  discussed  below. 

Coordinated  Open  Enrollment  and    - 
Beneficiary  Lock-In 

We  anticipate  that  the  transition  into 
a  coordinated  open  enrollment  period 
and  the  beneficiary  lock-in  will  be 
beneficial  to  M+C  organizations  in  their 
efforts  to  attract  and  retain  Medicare 
enrollees.  It  also  will  allow  them  to 
maximize  their  visibility  as  beneficiaries 


focus  on  information  about  plans  during 
a  single,  coordinated  period.  An  annual 
open  enrollment  period  may  present  a 
challenge  for  start-up  orgfuiizations  that 
did  not  have  the  benefit  of  adding 
enrollment  during  continuous  open 
enrollment  periods  available  before 
2002.  However,  the  M+C  beneficiary 
lock-in  will  provide  a  more  stable 
enrollment  base  for  all  participating 
organizations. 

Current  contractors  have  conveyed 
that  continuous  open  enrollment,  which 
was  prevalent  prior  to  passage  of  the 
BBA,  provided  an  incentive  for 
beneficiaries  that  exhaust  extra  benefits 
offered  by  one  HMO/CMP  to  switch  to 
another  HMO/CMP  or  back  to 
traditional  fee-for-service  Medicare. 
This  behavior  provides  a* disincentive 
for  M+C  organizations  to  offer  extra 
benefits,  and  we  anticipate  that  M+C 
organizations  will  be  more  likely  to  offer 
extra  benefits  if  concerns  about 
enrollees  disenrolling  upon  exhausting 
a  benefit  are  diminished. 

Moreover,  as  the  lock-in  is  phased  in, 
organizations  offering  M+C  plans  will 
operate  within  a  framework  that 
supports  their  efforts  to  manage  the 
delivery  of  health  care  services.  For 
example,  if  beneficiaries  are  not  moving 
in  and  out  of  a  plan,  the  M+C 
organization  oflTering  the  plan  will  be 
better  able  to  track  a  beneficiary's 
utilization  of  services  over  time.  The 
lock-in  will  encourage  plans  to  invest 
more  in  preventive  health  services  or 
screening  of  new  enrollees,  because  it 
increases  the  likelihood  that  the  plan 
will  retain  its  members  long  enough  to 
benefit  from  eventual  savings  due  to 
reduced  morbidity.  (PPRC,  1996) 

We  also  note  that  M+C  organizations 
will  have  to  address  the  potential 
staffing  and  administrative  requirements 
associated  wdth  a  lock-in  and  a 
compressed  enrollment  period,  such  as 
how  to  staff  appropriately  to  handle 
inquiries  during  the  open  enrollment 


period,  how  to  process  new  enrollees 
when  enrollment  begins,  and  how  to 
conduct  initial  physical  histories  and 
review  medications  for  new  enrollees. 
Therefore,  there  will  be  added  burdens 
on  the  M+C  organizations  as  they 
experience  administrative  and  clinical 
burdens  in  implementing  the  lock-in. 
M+C  organizations  may  have  to  hire 
temporary  staff  and  this  would  be  a  cost 
to  them  (PPRC.  1996) 

Although  beneficiaries  will  have  less 
flexibility  with  a  lock-in  jjeriod,  they 
will  also  benefit  from  a  coordinated 
open  enrollment  period  because  it 
provides  a  framework  conducive  to 
informed  decision  making.  Similar  to 
the  experience  of  many  individuals  in 
the  private  sector,  beneficiaries  will 
receive  extensive  information  each  year, 
allowing  them  to  compare  all  options 
simultaneously.  By  receiving 
standardized,  comparative  information 
during  an  annual,  coordinated  period, 
beneficiaries  will  find  it  easier  to  make 
appropriate  choices  among  competing 
plans  and  between  these  plans  and 
traditional  Medicare  fee-for-service.  An 
annual  coordinated  open  enrollment 
period  will  maximize  the  opportimity 
for  all  beneficiaries  to  make  decisions 
that  best  meet  their  own  needs. 

Some  beneficiaries  may  be  more 
reluctant  to  enroll  in  an  M+C 
organization  if  they  must  remain 
enrolled  for  extended  length  of  time. 
The  Office  of  Inspector  General 
surveyed  a  two-stage  random  sample  of 
4,065  enrollees  and  disenrollees  from  40 
Medicare  risk  HMOs  to  compare  their 
responses  and  to  gain  greater  insight 
into  HMO  issues.  The  majority  of 
beneficiaries  surveyed  stated  that  their 
most  important  reason  for  joining  an 
HMO  was  their  desire  for  more 
aHordable  health  care.  Only  1 7  percent 
of  beneficiaries  said  they  would  be  more 
hesitant  to  join  an  HMO  if  they  did  not 
have  the  option  to  disenroll  at  will.  (OIG 
1998)  (see  Table  2). 


Table  2.— Effect  of  Mandatory  One-Year  Enrollment— 1996 

[In  percent] 


All 

Enrollees 

Disenrollees 

If  beneficiary  had  to  stay  in  HMO  for  one  year, 
— TTtore  likely  to  join  

the  effect  on 

the  enrollment  decision  would  be: 

34 
17 

49 

34 
16 
49 

22 

— less  likely  to  join  „ 

33 

— no  effect  on  decision „ _ 

45 

Source:  U.S.  Department  of  Health  and  Human  Services.  Office  of  the  Inspector  General,  Beneficiary  Perspectives  of  Risk  HMOs  1996.  OEI- 
06-95-00430  (March  1998). 


Beneficiaries  retain  the  protection  of 
the  right  to  disenroll  where  the  M+C 
organization's  misrepresentation  or  the 
beneficiary's  misunderstanding  results 


in  an  enrollment  that  should  not  have 
occurred.  In  addition,  the  year-long 
opportunity  for  newly  eligible  aged 
individuals  to  disenroll  and  return  to 


original  Medicare  is  a  particularly 
valuable  protection  for  many 
beneficiaries  who  may  be  just  beginning 
to  understand  the  implications  of  new 
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options.  (  Newly  eligible  disabled 
beneficiaries  are  not  afforded  this 
option.)  Beneficiary  protections  are 
enhanced  by  guaranteed  issue  of 
Medigap  poUcies  for  first-time  M+C 
enrollees  who  gave  up  supplemental 
coverage  upon  enrolling  in  an  M+C 
organization  and  disenroll  within  12 
months,  and  for  newly  eligible  aged 
beneficiaries  who  enroll  in  an  M+C 
organization  at  age  65  and  disenroll 
within  twelve  months  of  becoming 
eligible  for  Medicare. 

finally,  we  believe  the  lock-in  will 
benefit  the  Medicare  Trust  Fimds.  The 
General  Accounting  Office  found  that 
the  flexibility  for  beneficiaries  to 
disenroll  at  vsrill  can  cause  problems  for 
the  Medicare  program.  (GAO,  1997)  For 
example,  beneficiaries  could  decide  to 
use  an  M+C  plan  or  other  private  plans 
while  in  relatively  good  health  but 
disenroll  to  fee-for-service  when  their 
health  care  needs  increased.  The  result 
could  be  a  disproportionate  number  of 
less  healthy  beneficiaries  in  the  fee-for- 
service  sector,  excess  payments  to 
HMOs,  and  unnecessary  Medicare 
spending.  We  believe  that  the  nine- 
month  lock-in  period  will  help  reduce 
risk  selection  and,  consequently,  reduce 
the  current  problem  of  paying  monthly 
premiums  for  beneficiaries  while  they 
are  healthy  but  paying  traditional  claims 
when  they  become  ill  and  disenroll 
from  a  managed  care  plan. 

C.  New  Payment  Methodology  for  M+C 
Plans 

Section  1853  directs  HCFA  to  modify 
the  payment  methodology  for  entities 
receiving  capitated  payments  from 
Medicare.  These  payment  changes  are 
intended  to:  promote  savings,  reduce 
geographic  variation  in  the  rates,  and 
stimulate  the  growth  of  new  entities  to 
serve  Medicare  beneficiaries  in 
historically  underserved  areas.  As 
described  above,  begiiming  in  1998, 
monthly  county  rates  are  the  greatest  of: 
(1)  a  minimiun  payment  amount  (of 
$367  in  1998);  (2)  a  minimimi 
percentage  increase  of  2  percent  over 
the  preceding  year's  payment  for  the 
area;  and  (3)  a  blend  of  the  area-specific 
rate  and  an  input-price  adjusted 
national  rate,  further  adjusted  by  a 
budget  neutrality  adjustment.  The  area- 
specific  portion  of  the  blended  rates  and 
the  minimum  payment  amount  are 
updated  each  year  by  the  national 
average  i>er  capita  Medicare  growth  rate 
(with  specified  reductions  from  1998- 
2002). 

Payment  changes  to  M+C 
organizations  figure  prominently  in 
reducing  overall  Medicare  spending  and 
postponing  the  depletion  of  the 
Medicare  Tr\ist  Fund  from  2001  to  201&: 


The  CBO  esUmates  that  the  BBA 
reduces  Medicare  spending  by  $116.4 
billion  dollars  between  1998  and  2002. 
An  estimated  $22.5  bilUon,  or  almost  20 
percent  of  total  Medicare  savings  under 
the  BBA,  is  attributable  to  payments  to 
M+C  organizations.  Much  of  the  savings 
is  attributable  to  lower  payment  rates  in 
the  original  Medicare  program. 
Additionally,  removal  of  GME  and  IME 
firom  the  capitated  payments  to  M+C 
organizations  represents  a  redirection  of 
$4  billion,  which  would  be  paid  directly 
to  providers.  All  lold.  the  BBA  payment 
changes  are  estimated  to  reduce  aimual 
spending  increases  for  both  the  M+C 
program  and  original  Medicare  from  8.5 
percent  to  about  5  percent  a  year 
between  1997  and  2002. 

The  new  payment  methodology  vsrill 
lessen  the  significant  geographic 
variation  in  payments  by  reducing  the 
influence  of  factors  that  caimot  be 
explained  by  geographic  differences  in 
medical  input  prices.  Under  the  pre- 
BBA  methodology,  capitation  amounts 
were  based  on  actual  per  capita  costs  for 
original  Medicare  in  each  enroUed's 
county  of  residence.  Under  the  BBA 
formida,  adjustments  for  input  prices  is 
specifically  included  in  the 
computation  of  blended  rates,  but  the 
influence  of  practice  pattern  differences 
is  gradually  minimized  through  the 
payment  blending.  Over  the  period 
1998-2002.  each  county's  blended 
payment  amount  is  increasingly  based 
upon  a  standardized  rate  that  reflects 
practice  patterns  across  the  country.  In 
this  way.  the  new  methodology  attempts 
to  achieve  a  more  equitable  distribution 
of  payments,  and  will  hopefully 
encourage  plans  to  focus  on 
implementation  of  quality-based,  cost- 
effective  treatment  methods. 

One  of  the  chief  considerations  in 
restructuring  the  payment  methodology 
was  evidence  that  Medicare  managed 
care  organizations  have  attracted 
healthier  and  therefore  less  expensive 
eru'ollees  than  fee-for-service 
organizations.  In  its  1996  Annual  Report 
to  Congress  the  PPRC  reported  on  a 
study  of  enrollees  in  Medicare  risk 
plans  between  1989  and  1994.  This 
study  showed  that  those  enrolled  in 
managed  care  plans  cost  the  Medicare 
program  only  63  percent  as  much  as  the 
average  Medicare  beneficiary  during  the 
six  months  preceding  eiuollment  when 
both  groups  were  enrolled  in  traditional 
Medicare.  In  contrast,  persons  who 
disenrolled  and  returned  to  traditional 
fee-for-service  Medicare  cost  the 
program  160  percent  as  much  as  the 
average  beneficiary  in  the  six  months 
following  disenrollment.  In  its 
December.  1997  study,  the 
Congressional  Budget  Office  estimated 


that  Medicare  paid  6-8  percent  more  for 
enrollees  in  risk-based  HMOs  than  it 
would  have  paid  for  those  enrollees 
under  fee-for-service  Medicare. 
Although  prior  law  did  set  Medicare 
capitation  rates  5  percent  below  fee-for- 
service  payments  under  original 
Medicare,  this  reduction  was  not 
enough  to  compensate  for  favorable  risk 
selection.  The  new  methodology 
mandated  by  the  BBA  requires  risk 
adjustment  beginning  in  the  year  2000. 

Medicare  managed  care  enrollment 
has  grown  steadily  in  recent  years. 
However,  most  of  the  growth  has  been 
concentrated  in  urban  areas.  Between 
December  of  1990  and  December  of 
1997.  em-ollment  in  risk  contracts  grew 
from  3.3  percent  of  Medicare 
beneficiaries  to  14.0  percent.  Twenty- 
four  percent  of  beneficiaries  residing  in 
large  urban  areas  with  a  population  of 
1  million  or  more  were  enrolled  in  a 
Medicare  risk  plan  in  June  of  1997. 
Twelve  percent  of  beneficiaries  residing 
in  areas  adjacent  to  large  urban  areas 
and  smaller  metropolitan  areas,  and  less 
than  3  percent  of  Medicare  beneficiaries 
residing  in  rural  areas,  were  enrolled  in 
a  Medicare  risk  plan.  Approximately 
thirty-three  percent  of  Medicare 
beneficiaries  reside  in  an  area  that  is  not 
served  by  any  Medicare  managed  care 
organization. 

We  assessed  the  impact  of  the 
payment  methodology  by  first 
considering  the  overall  impact  and  then 
considering  the  impact  of  changes  in 
payment  on  specific  entities.  The 
potential  overall  impacts  of  changes  in 
payment  are:  reductions  in  spending; 
redistribution  of  payments;  increases  in 
enrollment  in  M+C  plans;  changes  in 
the  distribution  of  enrollment  in  M+C 
plans;  and  the  creation  of  a  more 
competitive  market  offering  a  wider 
range  of  choices  for  Medicare 
beneficiaries. 

We  have  identified  the  types  of 
entities  and  individuals  that  will  be 
directly  affected  by  changes  in  payment. 
They  include:  beneficiaries,  M+C 
organizations  offering  coordinated  care 
plans  (including  current  Medicare 
managed  care  contractors),  and  M+C 
organizations  offering  private  fee-for- 
service  plans  or  MSA  plans.  States, 
providers,  and  the  Medicare  Trust 
Funds. 

One  clear  impact  of  the  revised 
payment  methodology  is  decreased 
spending  relative  to  estimates  of 
spending  under  prior  law.  In  its  BBA 
analysis,  CBO  estimated  that  changes  in 
payments  to  managed  care  plans  save 
$22.5  bilhon  between  1998-2002.  As 
stated  earlier,  these  savings  contribute 
significantly  toward  efforts  to  extend  the 
long-term  solvency  of  the  Medicare  Part 
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A  Trust  Fund.  Table  3  provides  more 
recent  alternative  projections  of  $30 
billion  in  savings  betwreen  1998-2003. 
(HCFA  Office  of  the  Actuary,  3/98.) 

Table  3. — Projected  Impact  Due 
TO  Changes  in  Payment  Meth- 
odology 


RscaJ  year 

Savings 
(in  bJHions 
of  doHars) 

1 998 „. 

0.3 

1 999  _. 

07 

2000  „ „. 

2001  

2002 . 

2003  

4.4 
6.6 
8.1 
9.2 

'IncHxjes  risk  adjustment. 

Source;  HCFA  Office  of  the  Actuary.  3/98. 

As  noted  above,  projected  savings  due 
to  the  change  in  the  M-«-C  payment 
methodology  are  also  tied  in  part  to  the 
overall  savings  in  Medicare  created  by 
BBA  changes  in  payments  to  Medicare 
fee-for-service  providers.  Specifically, 
since  the  National  Per  Capita  M-tC 


growth  factor  (NGP)  is  defined  as  the 
"projected  per  capita  rate  of  growth  in 
Medicare  expenditures"  reduced  by  the 
BBA's  specifled  percentage  reduction, 
the  NGP  will  include  the  impact  of 
reductions  and/or  slower  increases  to 
provider  payments  in  the  original 
Medicare  program. 

Another  factor  that  affects  the  amount 
of  savings  is  the  minimum  payment 
amount  and  the  minimum  percentage 
increase.  Because  the  payment 
methodology  does  not  allow  for 
reduction  of  the  floor  and  minimum 
payment  increases,  budget  neutrality, 
which  is  achieved  by  reducing  or 
increasing  the  blended  rates,  may  not  be 
achieved  in  all  years  where  the 
computation  requires  a  reduction  in  the 
blended  rates.  This  situation  occiured  in 
the  calculation  of  the  1998  and  1999 
rates,  when  no  county  received  the 
blended  rate  because  the  budget 
neutrality  adjustment  brought  all  rates 
to  an  amount  below  the  amount  of  the 
minimum  2  percent  increase.  See 
discussion  in  Section  II. F.  above. 


It  is  clear  that  one  aspect  of  the  new 
payment  methodology,  the  floor, 
actually  increases  spending  compared  to 
prior  law.  CBO  estimates  that  increasing 
payments  to  the  floor  counties  will  cost 
$2.2  billion  more  than  expected  under 
previous  law  over  the  5-year  period  of 
1998-2002.  However,  increasing 
payment  to  floor  counties  meets 
important  policy  objectives  in  that  by 
reducing  payment  disparities  it  is  hoped 
that  more  choices  will  become  available 
in  under- penetrated  areas. 

The  payment  methodology  has 
removed  some  of  the  variation  in 
payment  rates  by  increasing  payment 
rates  in  lower  payment  counties  through 
use  of  a  minimum  payment  amount.  In 
the  future,  blending  will  further  reduce 
variation  by  reducing  the  influence  of 
local  fee-for-service  costs  in  the  blended 
rates.  Table  4  shows  the  impact  of  the 
payment  methodology  by  location.  The 
floor  rate  increased  payments 
significantly  in  rural  areas  and  in  some 
urban  counties  as  well. 


Table  4.— Average  and  Range  of  medicare  County  Payment  Rates,  by  location,  1997-1998 


All  Counties  .... 
Central  Urtan  , 
Otfier  Urt>an  ... 
Urtan  Fnnge  .. 
Omer  Rurju  ... 


1997  Average 


470 
546 
440 
394 
371 


1998  Average 


484 
567 
452 
413 
397 


1997  Range 
{Low:High) 


221:767 
349:767 
256:728 
231:693 
221:647 


1998  Range 

(Low:  High) 


367:783 
367:783 
367:742 
367:707 
367:660 


Source:  MEDPAC,  March  1998  Report  to  Congress:  Medicare  Payment  Policy. 


A  further  change  in  the  methodology 
is  the  graduate  medical  education 
(GME)  carve-out.  While  the  removal  of 
GME  does  not  generate  savings  for  the 
Medicare  trust  fund  or  Medicare  GME,  . 


it  does  reduce  capitation  rates  in 
counties  that  historically  received  GME 
payments  (except  in  counties  where  the 
minimum  payment  amounts  apply).  In 
general,  GME  carve-outs 


disproportionately  affect  tirban  managed 
care  organizations  because  urban 
coimties  house  more  teaching  hospitals. 
Table  5  shows  the  1995  GME 
percentages  in  urban  and  rural  counties. 


Table  5.— EsnMATEO  Graduate  Medical  Education  Payment  Reductions  as  a  Proportion  of  Medicare  Risk  Payment  Rates  by  urban  and 

Rural  location  (percentage),  1995 


Location 


All  Counties  „. 

Urban  Counties  „.., 

Central  Urt>an  , 

Other  Urtan  ... 
Rural  Counties 

Urban  Fnnge  .. 

Other  Rural 


GME 
percentage 


3.4 
3.8 
&3 
3.1 
^1 
2.2 
1.9 


Source:  PPRC,  1997  Annual  Report  to  Congress,  Chapter  3,  p.  62. 


We  anticipate  that  these  changes  to 
the  variations  payment  will  affect  the 
enrollment  distribution  of  M+C 
enrollees. 

The  methodology  has  already 
increased  capitation  levels  in  rural  areas 
now  receiving  the  payment  floor,  in 
some  counties  significantly.  HCFA's 
Office  of  the  Actuary  currently  predicts 
that  the  blended  rates  will  begin  in  CY 


2000,  which  should  increase  rates  in 
some  rural  areas  that  received  the  2 
percent  increase  in  1998  and  1999.  In 
fact,  to  the  extent  that  blended  rates  are 
eventually  applied  under  the  budget 
neutrality  rules,  the  blended  rate  will 
gradually  elevate  payments  to  counties 
that  have  an  area-specific  payment  that 
is  below  the  national  average  as 
adjusted  for  input  prices. 


The  improved  incentives  in  rural 
counties  should  prompt  M-i-C 
organizations  to  contract  in  these  areas. 
Greater  participation  of  managed  care 
plans  in  rural  counties  should  spur 
increases  in  M+C  enrollment  in  the  long 
run.  CBO  expects  an  incremental  gain  of 
3  percent  market  share  for  coordinated 
care  plans  by  2002.  This  growth  occurs, 
for  the  most  part,  in  non-urban  areas.  It 
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is  expected  that  higher  payments  in 
rural  areas  will  encourage  M+C 
organizations  to  offer  plans  in  these 
areas.  In  particular.  PSOs  were  included 
as  an  M+C  option  in  part  because  of  the 


belief  that  rural  providers  might 
organize  M+C  organizations  in  their 
areas  which,  because  of  their  smaller 
population  bases,  generally  have  not 


been  as  attractive  to  managed  care  plans 
for  commercial  or  Medicare  business. 

Table  6  provides  a  profile  of  the 
distribution  of  risk  contractors  and 
enrollment  prior  to  passage  of  the  BBA. 


Table  6.— Distribution  of  Medicare  Risk  ENROLLMEhfr.  and  Risk  Contractors 


Location 


Urtan  (MSA  of  1  rniMion  or  more)  

Other  Urt)an  (surrounding  counties  or  smaller  MSA) 

Fringe  Urtjan  (mral  areas  txxdering  MSA)  

Other  rural  areas  

Source;  MEDPAC  1997  Chartbook. 


Percent  of 

tjene- 

fkaaries  in 

risk  plans 

(6^7) 


24 

11.8 
2.6 
1.1 


Percent  of 
counties  of- 
fering 0 

risk  plans 
(6^7) 


0 
27 
71 
91 


Percent  of 
counties  of- 
fering 1 
nsk  plan 
(6/§7) 


2 
12 
18 

6 


Percent  of 

counties  of- 

fenng  2-4 

nsk  plans 


19 

34 

11 

3 


Percent  of 
counties  of- 
fering more 
than  5  nsk 

plans 

(6/97) 


79 

27 

1 

0 


It  is  expected  that  as  more  M+C 
organizations  enter  the  Medicare 
market,  competitive  pressures  will 
increase.  As  the  payment  changes  are 
implemented  and  geographic  variation 
in  payment  levels  is  reduced,  the 
profitability  of  M+C  organizations  will 
be  driven  less  by  where  they  deUver 
services,  and  more  by  how  well  they 
deliver  services.  An  organization's 
success  will  depend  on  the  quality  of 
services  offered,  the  extent  and  clarity  of 
an  organization's  communications  with 
beneficiaries,  the  ability  of  a  plan  to 
effectively  manage  the  provision  of  care 
to  Medicare  beneficiaries,  and  the 
satisfaction  levels  of  Medicare  enrollees 
in  a  plan,  as  well  as  the  benefits  offered 
and  the  premiums  charged.  These 
competitive  forces  should  provide 
increased  access  to  high  quality  services 
under  capitated  plans  for  Medicare 
beneficiaries. 

For  beneficiaries  in  rural  areas  we 
believe  the  overall  impact  of  these 
changes  should  make  participation  in 
the  M+C  program  a  more  viable  option. 
Conversely,  as  payment  rates  become 
less  robust  in  urban  areas  and  margins 
decrease,  some  coordinated  care  plans 
may  choose  to  reduce  benefits,  or 
increase  premiums.  Reductions  in 
benefits  or  increases  in  premiums 
would  have  a  negative  impact  on 
beneficiaries. 

We  should  also  note  here  that 
oftentimes  we  look  at  payment  as  a 
driving  force  in  the  Medicare  program 
as  a  whole.  While  the  increased 
payment  to  rural  counties  should  on  its 
face  provide  an  incentive  for 
organizations  to  offer  their  services  and 
products  in  rural  areas,  that  may  not 
always  be  the  case.  That  is,  some  may 
assume  that  when  Medicare  pays 
coordinated  care  plans  considerably 
more  than  the  average  per  capita  fee-for- 
service  cost  in  a  geographic  area,  as  it 


does  in  many  of  the  payment  floor 
counties,  this  would  cause  organizations 
to  rush  to  enter  into  contracts  in  these 
areas.  However,  plans  may  decide  that 
the  smaller  pool  of  potential  enrollees 
(and  hence  the  smaller  pool  over  which 
to  spread  risk)  do  not  justify  either  their 
added  financial  risk  or  the 
proportionally  larger  start  up  and 
marketing  costs  associated  with 
launching  a  plan  in  a  rural  area. 

We  believe  and  Congress  intended 
that  these  increases  for  rural  counties 
would  stimulate  the  growth  of  capitated 
plans  in  these  areas.  However,  there  still 
is  a  large  degree  of  uncertainty  over  the 
actual  effects  of  the  BBA  changes  for 
rural  areas.  In  the  end  only  M+C 
organizations  can  really  determine  if  the 
payment  levels  justify  their  costs. 

D.  Introduction  of  New  Contracting 
Entities 

In  general,  we  believe  that  new 
entities  will  be  formed  to  serve  the 
Medicare  market.  As  discussed  above, 
the  new  payment  methodology  and  the 
availability  of  PSO  and  MSA  plans 
should  stimulate  the  private  sector's 
development  of  entities  to  compete  for 
Medicare  beneficiaries.  While  estimates 
of  the  development  of  new  entities  are 
somewhat  speculative,  the  following  are 
our  best  estimates  based  on  currently 
available  information,  enrollment 
projections,  informal  surveys  and 
discussions  with  industry 
representatives. 

Provider  Sponsored  Organizations: 
The  Congressional  Budget  Office 
projects  that  PSO  enrollment  will  reach 
a  3  percent  share  of  Medicare 
beneficiaries,  or  about  1  million 
beneficiaries,  by  2002  and  that  a 
significant  portion  of  the  PSO 
enrollment  will  be  in  rural  areas  [CBO, 
1997). 


Currently,  there  are  approximately  5.5 
million  beneficiaries  enrolled  in  307 
Medicare  risk  products,  which  is  an 
average  of  approximately  8,000 
enrollees  per  Medicare  risk  plan.  We 
believe  that  CBO's  projections, 
presented  in  the  following  table, 
represent  a  good  estimate  of  the 
approximate  number  of  new  PSO  plans 
that  will  be  established.  Some  industry 
analysts  have  projected  a  higher  level  of 
certified  PSOs  than  projected  by  CBO. 
While  we  believe  it  is  highly  unlikely 
that  as  many  as  25  PSOs  will  be 
certified  by  the  end  of  1998.  we  believe 
that  CBO's  projections  for  1999  and 
thereafter  are  reasonable. 


Enrollment  esti- 
mate 

Year 

New  PSOs 

100  000  

1998 
1999 
2000 
2001 
2002 

25 

400.000  

600  000     

SO 

75 

800  000     

100 

1  000  000  

125 

Source  of  enrollment  estimate:  CBO.  1997. 

As  a  secondary  impact,  the  M+C 
program  could  result  in  expanded 
availability  of  PSOs,  particularly  in 
rural  areas.  Thit  is,  PSOs  that  are 
successful  in  their  Medicare  contracts 
may  decide  to  expand  into  the 
commercial  market.  In  turn,  if 
commercial  payers  learn  of  their  success 
in  serving  the  Medicare  population, 
they  may  have  more  confidence  in  the 
ability  of  PSOs  to  assume  and  manage 
risk  and  may,  therefore,  be  more 
interested  in  contracting  with  them. 

Private  Fee-For-Service  Plans:  The 
Congressional  Budget  Office  projected 
that  no  Medicare  beneficiaries  will 
enroll  in  private  fee-for-service  plans, 
and  no  reliable  estimates  for  the  number 
of  likely  private  fee-for-service  market 
entrants  are  available.  However,  we 
have  received  some  expressions  of 
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interest  from  insurance  carriers  and 
others  regarding  how  these  plans  will 
work  and  whether  there  is  an 
opportunity  to  serve  Medicare 
beneficiaries.  If  offered,  we  would 
expect  them  to  be  most  attractive  to 
wealthier  beneficiaries  because  of  their 
anticipated  higher  premiums  and  other 
out-of-pocket  costs.  While  private  fee- 
for-service  plan  providers  are  allowed  to 
engage  in  limited  balance  billing,  there 
is  no  statutory  limit  on  premiums  that 
a  plan  mav  charge  beneficiaries. 

Medical  Savings  Account  Plans:  The 
Congressional  Budget  Office  estimated 
that  390,000  Medicare  beneficiaries  will 
enroll  in  M+C  MSA  plans  by  2000.  This 
is  the  statutory  limit  for  the  total 
number  of  beneficiaries  that  can  enroll 
in  the  MSA  demonstration.  While  there 
are  no  reliable  estimates  on  the  number 
of  organizations  that  will  offer  M+C 
MSAs,  we  expect  that  many 
organizations  offering  MSA  plans  in  the 
commercial  marketplace  will  offer  MSA 
plans  in  the  Medicare  market  as  well. 

According  to  a  recent  General 
Accounting  Office  study,  57  carriers, 
including  three  HMOs,  offered  MSA 
plans  in  the  commercial  market  as  of  the 
sununer  of  1997.  Blue  Cross  4  Blue 
Shield  plans  represented  almost  one- 
third  of  the  plans  offered  in  the  market. 
At  that  time,  an  additional  fifteen 
carriers  and  eight  HMOs  indicated  an 
interest  in  offering  MSA  plans. 
However,  commercial  enrollment  in 
MSA  plans  has  been  considerably  lower 
than  had  been  anticipated.  While  the 
demonstration  project  under  the  Health 
Insiirance  Portability  and 
Accountability  Act  allowed  for  750,000 
MSAs  to  be  sold,  as  of  June  30,  1997. 
only  17,145  individuals  had  enrolled  in 
these  new  products,  according  to  the 
Internal  Revenue  Service. 

The  GAO  found  that  the  complexities 
sxirrounding  the  tax  implications  of  an 
MSA  product,  increased  time  necessary 
to  explain  the  product  to  customers,  and 
lower  commissions  to  brokers/agents  for 
selling  a  high  <ieductible  product  have 
contributed  to  the  low  number  of  plans 
sold.  However,  some  of  these 
complexities  may  be  mitigated  under 
the  BBA,  as  beneficiaries  are  barred 
from  contributing  their  own  money  to 
the  medical  savings  account,  and  they 
will  receive  extensive  information  about 
MSA  plans  as  part  of  the  annual 
information  campaign  on  their  M+C 
options. 

Impact  of  New  Contracting  Entities 

Beneficiaries  may  benefit  from 
competitive  pressures  on  M+C 
organizations  to  compete  on  such 
factors  as  reduced  premiums,  extra 
benefits,  and  quality.  However,  the 


difference  between  out-of-pocket  costs 
under  managed  care  plans  and  the 
traditional  fee-for-service  program  may 
decrease  as  M+C  payments  moderate. 
Under  the  Medicare  risk  program, 
beneficiaries  enrolled  in  risk  HMOs 
generally  have  had  lower  out-of-pocket 
costs  than  beneficiaries  in  the 
traditional  Medicare  fee-for-service 
sector.  For  example,  a  recent  study  by 
the  American  Association  of  Retired 
Persons  projected  that  beneficiaries 
enrolled  in  a  Medicare  managed  care 
plan  will  spend  an  average  of  16  percent 
of  their  aimual  income,  or  $1,775,  on 
out-of-pocket  health  care  costs,  in  1997. 
This  is  compared  to  the  estimated  out- 
of-pocket  expenses  for  Medicare  fee-for- 
service  beneficiaries,  which  were 
projected  on  average  to  be  21  percent  of 
their  anniyl  income,  or  $2,454,  on  out- 
of-pocket  costs.  (AARP,  1997). 

We  also  anticipate  that  many 
providers  will  have  new  opportunities 
to  serve  Medicare  beneficiaries,  such  as 
through  provider  sponsored 
organizations  or  through  strategic 
partnerships  with  other  coordinated 
care  plans  seeking  to  enter  new  markets. 
As  M+C  enrollment  grows,  providers 
will  find  it  increasingly  important  to 
their  business  to  participate  in  an  M+C 
network  as  many  of  their  patients  will 
be  locked  into  these  networks.  In  turn, 
we  believe  M+C  organizations  will  seek 
to  contract  with  providers  that  are 
capable  of  serving  both  their 
commercial  and  Medicare  populations. 

Finally,  the  M+C  program  will  most 
affect  those  states  in  which  the  greatest 
market  opportunities  for  newly  created 
M+C  organizations  exist.  Oversight  and 
licensing  responsibilities  will  likely 
increase  for  such  states  as  newly  created 
M+C  organizations,  such  as  PSOs,  seek 
to  serve  the  Medicare  market.  The  BBA 
increases  the  workload  for  States  only  to 
the  extent  that  new  organizations  will 
begin  operating  in  the  State.  It  is  likely 
that  States  will  also  have  to  monitor  the 
complieuice  of  PSOs  that  have  a  waiver 
of  State  licensure  in  the  case  of  quaUty 
and  consumer  protection  standards. 
This  constitutes  an  additional  workload 
of  partial  monitoring  of  plans  that  are 
not  subject  to  State  solvency 
requirements. 

Many  states  will  be  conftt)nted  with 
issues  on  licensing  of  PSOs,  whether  by 
bringing  such  entities  under  existing 
HMO  laws  and  regulations  or 
establishing  separate  PSO  licensing 
provisions.  In  a  recent  report,  the 
National  Association  of  Insurance 
Commissioners  reported  that  ten  states 
have  already  enacted  state-level  PSO 
regulation  (NAIC,  1997),  and  the 
National  Coimcil  for  State  Legislatures 


reports  that  thirteen  states  currently  are 
considering  PSO  legislation. 

States  wul  also  have  to  integrate  PSOs 
into  their  state  guaranty  fund  or  other 
mechanism  for  protecting  beneficiaries 
against  insolvent  plans.  While  this  will 
not  be  a  new  function,  it  is  expected  to 
increase  the  amount  of  regulatory 
oversight  necessary  due  to  new  market 
entrants  and  could  place  burdens  on  a 
state's  ability  to  protect  consumers  if 
PSOs  become  insolvent. 

Finally,  the  preemption  of  state 
mandated  benefit  and  provider 
participation  laws  will  lead  to  mandated 
benefits  being  applied  to  a  smaller 
number  of  State  residents.  However, 
states  may  still  enforce  any  laws  relating 
to  cost-sharing  for  a  benefit  included  in 
an  M+C  contract  as  well  as  any  laws 
restricting  balance  billing  practices  by 
providers.  Moreover,  we  believe  that 
few  states  will  be  impacted  by  the 
BBA's  prohibition  on  state  imposition  of 
premium  taxes  on  payments  to 
Medicare  risk  contracts/M+C 
organizations.  While  almost  all  states 
impose  premiimi  taxes  on  insurers 
generally  (and  nineteen  states  have 
specific  premium  tax  schedules  for 
HMOs),  it  is  our  understanding  that 
most  states  have  not  subjected  Medicare 
revenue  to  a  premium  tax  aijd  that  many 
states  specifically  exempt  Medicare 
payments  to  HMOs  from  any  premiimi 
tax. 

E.  New  Quality  Standards 

Each  M+C  organization  must  have 
arrangements  for  an  ongoing  quality 
assessment  and  performance 
improvement  program  for  health  care 
services  it  provides  to  Medicare 
beneficiaries  enrolled  in  the  M+C  plans. 
The  quality  assurance  program  for  an 
M+C  organization  must,  among  other 
things:  (1)  stress  health  outcomes  and 
provide  for  the  collection,  analysis,  and 
reporting  of  data  to  permit  measurement 
of  outcomes  and  other  indices  of  the 
quality  of  M+C  organizations  and 
organizations;  (2)  include  measures  of 
consumer  satisfaction;  (3)  provide  the 
Secretary  with  such  access  to 
information  collected  as  appropriate  to 
monitor  and  ensure  the  quality  of  care; 
(3)  provide  review  by  physicians  and 
other  health  care  professionals  of  the 
process  followed  in  the  provision  of 
health  care  services;  (4)  provide  for  the 
establishment  of  written  protocols  for 
utilization  review,  based  on  current 
standards  of  medical  practice;  (5)  have 
mechanisms  to  detect  both 
imderutilization  and  overutilization  of 
services;  (6)  take  action  to  improve 
quality  and  assess  the  effectiveness  of 
that  action  through  systematic  follow- 
up;  and  (7)  make  available  information 


35052 


Federal  Register/ Vol.  63.  No.  123 /Friday.  June  26.  1998 /Rules  and  Regulations 


on  quality  and  outcomes  measures  to 
facilitate  beneficiary  comparison  and 
choice  of  health  coverage  options. 

An  M+C  organization  is  deemed  to 
have  met  the  quality  assessment  and 
performance  improvement  requirements 
if  the  organization  is  accredited  (and 
periodically  reaccredited)  at  a  level 
acceptable  to  the  Secretary  by  a 
national,  private  accrediting 
organization  approved  by  the  Secretary. 
Deemed  M+C  organizations  must  meet 
certain  requirements,  including 
submitting  to  surveys  to  validate  its 
accreditation  organization's  process  and 
authorizing  its  accreditation 
organization  to  release  to  HCFA  a  copy 
of  its  most  current  accreditation  siirvey 
and  any  information  related  to  the 
siirvey  as  required  by  HCFA. 

Accrediting  organizations  will  have  to 
meet  certain  requirements  in  order  to 
receive  approval  as  well  as  ongoing 
requirements  to  maintain  its  approved 
status. 

The  quality  assurance  and 
performance  improvement  requirements 
under  this  regulation  provide  that  each 
M+C  organization  achieve  minimum 
performance  levels  on  standardized 
quahty  measures.  They  also  require  that 
organizations  conduct  performance 
improvement  projects  that  achieve, 
through  ongoing  measurement  and 
intervention,  demonstrable  and 
sustained  improvement  in  significant 
aspects  of  clinical  care  and  non-clinical 
services  that  can  be  expected  to  affect 
health  outcomes  and  member 
satisfaction.  This  approach  to  ensuring 
quality  reflects  the  expansion  in  recent 
years  of  the  problem-focused  approach 
that  was  prevalent  in  the  past  to  include 
a  focus  on  systematic  quality 
improvement  as  well. 

We  believe  that  the  quality 
assessment  and  performance 
improvement  requirements  under  this 
regulation  will  not  impose  significantly 
new  burdens  on  most  M+C 
organizations. 

First,  as  discussed  in  detail  in  section 
in  D  of  this  preamble,  requirements 
under  this  regulation  build  on  a  variety 
of  HCFA  and  State  Medicaid  agency 
efforts  to  promote  the  assessment  and 
improvement  of  quality  in  plans 
contracting  with  Medicare  and 
Medicaid,  including: 

•  The  Quality  Improvement  System 
for  Managed  Care  (QISMC).  an  initiative 
with  state  and  federal  officials, 
beneficiary  advocates,  and  the  managed 
care  industry  to  develop  a  coordinated 
quaUty  oversight  system  to  reduce 
duplicative  or  conflicting  efforts  and 
that  has  an  emphasis  on  demonstrable 
and  measurable  improvement. 


•  Initiatives  to  improve 
accountabiUty  by  requiring  xmiform 
collection  and  reporting  of  data  to  allow 
assessment  of  plan  performance  and  to 
faciUtate  comparisons  among  plans, 
such  as  the  Health  Flan  Employer  Data 
and  InformaUon  Set  (HEDIS  3.0). 

•  Projects  to  enhance  the  role  of 
Medicare  Peer  Review  Organizations 
(PROs)  in  evaluating  and  improving 
managed  care  plan  quality,  including 
the  development  and  testing  of  a 
minimimi  set  of  performance  evaluation 
measures  and  quality  improvement 
projects  developed  through 
collaboration  between  PROs  and  the 
managed  care  industry. 

Second,  we  anticipate  that  many  new 
M+C  organizations  will  be  offered  by 
organizations  currently  participating  as 
Medicare  risk  contractors.  While  we 
acknowledge  that  many  organizations 
have  not  developed  the  capacity  to  fully 
meet  the  pre-BBA  requirements,  we 
beUeve  that  this  regulation  does  not 
create  substantially  new  demands  for 
building  new  administrative  and 
information  systems  necessary  to  meet 
the  quality  assessment  and  performance 
improvement  requirements  for  M+C 
products,  as  such  organizations  already 
are  subject  to  similar  requirements  as 
section  1857  contractors.  Moreover,  we 
will  build  into  the  contract  process  a 
gradual  phase-in  of  the  number  of  focus 
areas  for  which  a  plan  must  demonstrate 
improvement  to  allow  sufficient  time  for 
a  plan  to  implement  and  conduct  well- 
designed  improvement  projects. 

Third,  we  anticipate  that  many 
organizations  seeking  to  offer  M+C 
products  will  have  had  to  invest  in 
administrative  and  information  systems 
to  meet  the  requirements  of  other 
purchasers  and  State  regulators, 
diminishing  burdens  this  regulation 
might  otherwise  have  imposed.  This  is 
true  even  for  provider-sponsored 
organizations  that  seek  a  federal  waiver 
from  state  solvency  requirements,  as 
such  entities  are  still  subject  to  other 
state  requirements,  including  a  state's 
quality  assessment  and  improvement 
reqmrements. 

We  have  built  on  efforts  in  other 
sectors  in  developing  these  quality 
assessment  and  performance 
improvement  requirements  in  order  to 
minimize  the  burden  that  these 
activities  place  on  plans.  (GAO. 
September  1996;  NCQA.  1997),  such  as: 

•  Many  employers  and  cooperative 
group  purchasing  groups  and  some 
States  already  require  that  organizations 
be  accredited  by  the  National 
Committee  on  Quality  Assiirance,  the 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations,  the  American 


Healthcare  Accreditational  Commission, 
or  other  independent  bodies. 

•  Many  also  require  that 
organizations  report  their  performance 
on  HEDIS,  FACCT,  or  other  measures 
and  conduct  emt)lled  surveys  using  the 
CAHPS  or  other  instrvunents.  For 
example,  NCQA  estimates  that  more 
than  90  percent  of  plans  are  collecting 
some  or  all  of  HEDIS  data  for  their 
commercial  population.  (NCQA,  1997) 

•  States  have  heightened  their 
regulatory  efforts  through  insurance  or 
licensing  requirements,  and  the 
National  Association  of  Insurance 
Commissioners  has  developed  model 
acts  on  network  adequacy,  quality 
assessment  and  improvement,  and 
utilization  review. 

Another  important  mechanism  in 
avoiding  duplication  of  effort  and 
imnecessary  administrative  burdens 
with  respect  to  internal  quality 
assurance  requirements  is  the  "deemed" 
status  afforded  organizations  for  each 
standard  that  is  accredited  by  a  national, 
private  accrediting  organization. 

Fourth,  we  have  worked  closely  with 
private-sector  leaders  in  health  plan 
performance  and  quality  measurement 
to  avoid  duplication  of  effort  and 
promote  standardization  in 
measurement  approaches.  (GAO, 
September  1996)  For  example,  we 
convened  advisory  groups  of  managed 
care  organizations.  State  and  Federal 
purchasers  and  regulators,  beneficiary 
advocates,  and  experts  in  mental  health 
and  substance  abuse  services  and  relied 
heavily  on  the  insight  and  expertise  of 
these  groups  in  refining  standards  and 
guidelines. 

Fifth,  measuring  and  reporting  plan- 
and  provider-specific  information  will 
allow  plans  and  networks  to  compare 
themselves  to  competitors,  track  their 
own  performance  over  time,  and  so 
drive  their  own  internal  quahty 
improvement  programs.  (Palmer,  1997). 
Moreover,  plans  will  have  added 
incentives  to  initiate  performance 
improvement  projects  that  will  lead  to 
more  cost-effective  deUvery  of  health 
care  services,  such  as  influenza 
immunization  outreach  efforts  which 
lead  to  lower  complications  and 
treatment  of  influenza-related 
conditions  or  improving  access  to 
primary  care  to  reduce  inappropriately 
frequent  use  of  the  emergency  room  by 
eiuoUees.  This  regulation  allows  plans 
the  freedom  to  select  its  own  particular 
topics  for  measurement  and 
improvement  so  that  each  plan  can 
conduct  projects  relating  to  aspects  of 
care  and  services  that  are  significant  for 
its  own  population. 

Although  the  quahty  standards  under 
this  regulation  are  not  substantially 
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different  from  requirements  already  in 
place,  we  recognize  that  some  M+C 
organizations  may  need  to  invest  in 
administrative  and/or  information 
systems  necessary  to  comply  with  the 
existing  as  well  as  the  M+C  standards. 
Additionally,  while  some  plans  may  be 
tempted  to  invest  their  resources  into 
the  areas  in  which  they  must  measure 
and  demonstrate  improved  performance 
at  the  expense  of  other  parallel  quality 
initiatives,  we  have  designed  the  quality 
assessment  and  performance 
improvement  requirements  under  this 
regulation  to  be  as  flexible  as  possible 
and  encourage  plans  to  work  writh 
HCFA  in  developing  long-range  goals 
for  projects. 

Our  role  in  overseeing  compliance 
with  the  quality  standards  interrelates 
with  our  efforts  to  sponsor  an  annual 
information  campaign  that  coincides 
with  the  open  eiu'ollment  period  for 
M-t-C  organizations  and  is  an  important 
augmentation  to  those  efforts.  These 
efforts  are  designed  to  ensure  that  all 
organizations  in  the  M+C  program  have 
the  organizational  structure  and 
operational  capacity  to  provide  quality 
health  care  to  Medicare  beneficiaries 
and  to  ensure  that  beneficiaries  have 
accurate  information  on  quality  to  guide 
their  health  plan  selections. 

F.  Conclusion 

We  expect  that  this  rule  overall  will 
have  a  positive  impact  on  the  Medicare 
program.  Medicare  beneficiaries, 
providers,  rural  providers  and  suppliers, 
and  entities  that  have  not  previously 
contracted  with  us.  However,  some 
current  managed  care  contractors  will 
experience  a  decrease  in  the  capitated 
payments  they  otherwise  would  have 
received  without  passage  of  the  BBA, 
possibly  resulting  in  reduced  benefits 
for  Medicare  enrollees.  States  will  also 
have  to  develop  mechanisms  to  license 
new  risk  bearing  entities  known  as 
provider  sponsored  organizations  after 
3-year  waivers. 

VI.  Collection  of  Information 
Requirements 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services  (DHHS),  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  the  following  request  for 
emergency  review.  We  are  requesting  an 
emergency  review  because  the 


collection  of  this  information  is  needed 
prior  to  the  expiration  of  the  normal 
time  limits  under  OMB's  regulations  at 
5  CFR,  Part  1320.  The  Agency  caimot 
reasonably  comply  with  the  normal 
clearance  procedures  because  of  the 
statutory  requirement,  as  set  forth  in 
section  1856  of  Balanced  Budget  Act  of 
1997,  to  implement  these  requirements 
on  June  1.  1998. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  11 
working  days,  with  a  180-day  approval 
period.  Written  conunents  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individual 
designated  below,  within  10  working 
days  of  publication  of  this  dociunent  in 
the  Federal  Register. 

During  this  180-day  period  HCFA  wrill 
pursue  OMB  clearance  of  this  collection 
as  stipulated  by  5  CFR  1320.5. 

In  order  to  fairly  evaluate  whether  an 
information  collection  should  be 
approved  by  OMB.  section  3506(c)(2)(A) 
of  the  PRA  requires  that  we  solicit 
comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
summarized  and  discussed  below. 

Application  Requirements  (§  422.6) 

In  order  to  obtain  a  determination  on 
whether  it  meets  the  requirements  to 
become  an  M+C  organization  and  is 
qualified  to  provide  a  particular  type  of 
M+C  plan,  an  entity,  or  an  individual 
authorized  to  act  for  the  entity  (the  " 
applicant)  must  complete  an 
application,  in  the  form  and  manner 
required  by  HCFA,  including  all  of  the 
requirements  set  forth  in  §  422.6. 

In  order  lo  contract  with  us  under  the 
M+C  program,  organizations  are 
required  to  complete  an  application  to 
demonstrate  their  capability  of  carrying 
out  the  requirements  of  the  Medicare 
program.  Completing  an  apphcation 
requires  the  capabihty  of  organizations 
to  adhere  to  Medicare  program 
guidelines  and  demonstrate  to  HCFA  by 
in-house  docxunentation  that  such 
capability  exists.  In  prior  years, 
applicants  were  required  to  complete 
applications  forms  (HCFA  901-903)  to 
obtain  a  Medicare  contract  under 
section  1876  of  the  program.  The 


application  having  OMB  clearance     - 
*0938-0470  estimated  that 
approximately  100  hours  would  be 
required  to  complete  an  application.  We 
believe  the  new  applications  are  quite 
similar  and  therefore  estimate  that  100 
hours  will  be  required  to  complete  an 
application  under  the  Medicare  + 
Choice  program.  We  project 
approximately  100  applications  a  year 
requiring  10.000  hours  of  time  by  all 
applicants  on  an  annual  basis. 

Eligibility  To  Elect  an  M*CPlan 
(§  422.50) 

A  beneficiary  must  complete  and  sign 
an  election  form  and  gives  information 
required  for  enrollment. 

The  burden  associated  with  this 
requirement  is  the  time  it  takes  for  a 
beneficiary  to  complete  an  enrollment 
form.  The  enrollment  form  varies  for 
each  organization,  but  similar 
identifying  information  is  collected.  It  is 
estimated  that  it  will  take  2.000,000 
beneficiaries  (based  on  2,012,025 
enrollments  in  calendar  year  1997)  10 
minutes  for  an  annual  burden  of 
20,000,000  minutes  =  333.000  hours. 

Continuation  of  Enrollment  (§422.54) 

An  M+C  organization  that  wishes  to 
offer  a  continuation  of  enrollment 
option  must  submit  their  marketing 
materials  to  HCFA  for  approval,  which 
meet  the  requirements  set  forth  in  this 
section,  that  describe  the  option  and  the 
M+C  organization's  assurances  of  access 
to  services  as  set  forth  in  this  section 
and,  an  M+C  organization  that  offers  a 
continuation  of  enrollment  option  must 
convey  all  enroUee  rights  conferred 
under  this  rule. 

The  burden  associated  with  this 
requirement  is  captured  below  in 
§422.64. 

Election  Process  (§  422.60) 

The  election  form  must  be  completed 
and  signed  by  the  M+C  ehgible 
individual  beneficiary  (or  the  individual 
who  will  soon  become  entitled  to 
Medicare  benefits)  and  include 
authorization  for  disclosure  and 
exchange  of  necessary  information 
between  HCFA  and  the  M+C 
organization. 

The  burden  associated  with  this 
requirement  is  captured  above  in  the 
§422.50  discussion. 

The  M+C  organization  must  file  and 
retain  M+C  plan  election  forms  for  the 
period  specified  in  HCFA  instructions, 
and  submit  beneficiary  M+C  plan  and 
optional  supplemental  benefit  elections 
to  HCFA. 

The  burden  associated  with  this 
requirement  is  the  time  required  for 
each  organization  to  perform  record 
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keeping  on  each  application  filed.  It  is 
estimated  that  it  will  take  each 
organization  5  minutes  for  each  of 
2,000,000  beneficiaries  (based  on 
2,012,025  enrollments  in  calendar  year 
1997).  The  total  amiual  burden  is 
estimated  at  10,000,000  minutes  = 
167.000  homs.  On  average,  M+C 
organizational  level  burden  is  167,000/ 
450  (100  new/350  current)  =  371  aimual 
hours.  In  addition,  it  is  estimated  to  take 
each  M+C  organization  4  hours  per 
month  to  electronically  submit  a  subset 
of  beneficiary  M+C  plan  and  optional 
supplemental  benefit  election 
information  to  HCFA.  for  a  total  annual 
burden  of  21,600  hours. 

The  M+C  organization  must  give  the 
beneficiary  prompt  written  notice  of 
acceptance  or  denial  in  a  format 
specified  by  HCFA  that  meets  the 
requirements  set  forth  in  this  section. 

The  burden  associated  with  each 
organization  providing  the  beneficiary 
prompt  written  notice,  performed  by  an 
automated  system,  is  estimated  at  1 
minute  per  application  processed.  The 
annual  total  burden  is  estimated  at 
2,000,000  minutes  =  33,000  hours.  On 
average,  M+C  organizational  level 
burden  is  33.000/450  (100  new/350 
current)  =  73  armual  hours. 

Wittiin  30  days  from  receipt  of  the 
election  form  (or  firom  the  date  a 
vacancy  occxu^  for  an  individual  who 
was  accepted  for  futvire  enrollment),  the 
M+C  organization  must  transmit  the 
information  necessary  for  HCFA  to  add 
the  beneficiary  to  its  records  as  an 
enrollee  of  the  M+C  organization. 

The  burden  associated  with  electronic 
submission  of  information  to  HCFA  is 
estimated  at  1  second  per  application 
processed,  for  an  annual  burden  of 
2.000.000  minutes  =  33.000  hours.  On 
average,  M+C  organizational  level 
burden  is  33,000/450  (100  new/350 
ourrent)  =  73  annual  hours. 

Election  of  Coverage  Under  an  M+C 
Plan  (§422.62) 

Except  as  provided  in  paragraph 
(d)(2)(ii)  of  §  422.62,  an  individual  may 
disenroll  bora  an  M+C  MSA  plan  only 
during  an  annual  election  period  or  the 
special  election  period  described  in 
paragraph  (b)  of  this  section.  However, 
an  individual  who  elects  an  M+C  MSA 
plan  during  an  aimual  election  period 
and  had  never  before  elected  an  M+C 
MSA  plan  may  revoke  that  election,  no 
later  than  December  15  of  that  same 
year,  by  submitting  to  the  organization 
that  offers  the  M+C  plan  a  signed  and 
dated  request  in  the  form  and  manner 
prescribed  by  HCFA  or  by  filing  the 
appropriate  disenrollment  form  through 
other  mechanisms  as  determined  by 
HCFA. 


The  burden  associated  with  this 
requirement  is  the  time  required  for 
each  beneficiary  to  complete  a 
disenrollment  form.  It  is  estimated  that 
about  5  percent  of  the  maximum 
number  of  beneficiaries  permitted  to 
choose  an  MSA  (390,000)  would 
disenroll  (19,500)  and  each 
disenrollment  form  would  take  4 
minutes  to  complete,  for  an  aimual 
burden  of  78,000  minutes  =  1,300  hours. 

Information  About  the  M*C  Program 
(§422.64) 

Each  M+C  organization  must  provide, 
on  an  annual  basis  and  in  a  format  and 
using  standard  terminology  that  may  be 
specified  by  HCFA,  the  information 
necessary  that  meets  the  general  and 
content  requirements  set  forth  in 
§  422.6,  to  enable  HCFA  to  provide  to 
current  and  potential  beneficiaries  the 
information  they  need  to  make  informed 
decisions  with  respect  to  the  available  • 
choices  for  Medicare  coverage. 

The  burden  associated  witn  this 
requirement  is  the  time  required  for  the 
organization  to  provide  the  information 
to  HCFA.  It  is  estimated  that  it  will  take 
450  (100  new/350  current)  organizations 
12  hours  for  an  annual  burden  of  5,400 
hours.  In  addition,  it  is  estimated  that 
on  an  annual  basis  it  will  take  4  hours 
for  an  estimated  50  organizations  to 
modify  and  submit  their  revised 
materials  to  HCFA  for  review  for  a 
annual  biu"den  of  200  hours. 

Coordination  of  Enrollment  and 
Disenrollment  T/irough  S4*C 
Organizations  (§422.66) 

An  individual  who  wishes  to  elect  an 
M+C  plan  offered  by  an  M+C 
organization  may  make  or  change  his  or 
her  election  during  the  election  periods 
specified  in  §  422.62  by  filing  the 
appropriate  election  form  with  the 
organization  or  through  other 
mechanisms  as  determined  by  HCFA. 

An  individual  who  wishes  to 
disenroll  from  an  M+C  plan  may  do  so 
by  (1)  electing  a  different  M+C  plan  by 
filing  the  appropriate  election  form  with 
the  M+C  organization  or  through  other 
mechanisms  as  determined  by  HCFA, 
(2)  submitting  a  signed  and  dated 
request  for  disenrollment  to  the  M+C 
organization  in  the  form  and  manner 
prescribed  by  HCFA  or,  (3)  filing  the 
appropriate  disenrollment  form  through 
other  mechanisms  as  determined  by 
HCFA. 

The  burden  associated  with  electing  a 
different  plan  is  included  in  422.50.  The 
burden  associated  with  disenroUing  is 
the  time  to  complete  a  disenrollment 
form.  It  is  estimated  that  720,000 
disenrollments  (based  on  the  number  of 
disenrollments  in  calendar  1997)  will 


take  2  minutes  each  for  an  annual 
burden  of  1,440,000  minutes  =  2,400 
hours.  On  average,  M+C  organizational 
level  burden  is  2,400/450  (100  new/350 
current)  =  5  annual  hours. 

The  M+C  organization  must  submit 
each  disenrollment  notice  to  HCFA 
promptly. 

The  burden  associated  with  electronic 
submission  of  information  to  HCFA  is 
estimated  at  1  second  per  disenrollment 
processed,  for  an  annual  burden  of 
1,200  minutes  =  20  hours. 

On  average,  M+C  organizational  level 
burden  is  1,200/450  (100  new/350 
current)  =  3  annual  hours. 

In  the  case  of  a  plan  where  lock-in 
applies,  the  M+C  organization  must 
provide  the  enrollee  with  a  statement 
explaining  that  he  or  she  remains 
enrolled  until  the  effective  date  of 
disenrollments,  and  until  that  date, 
neither  the  M+C  organization  nor  HCFA 
pays  for  services  not  provided  or 
arranged  for  by  the  M+C  plan  in  which 
the  enrollee  is  enrolled. 

The  burden  associated  with  each 
organization  providing  the  beneficiary 
prompt  written  notice  of  disenrollment 
and  lock-in,  produced  by  an  automated 
system,  is  estimated  at  1  minute  per 
disenrollment  processed,  for  an  annual 
burden  of  720,000  minutes  =  1,200 
hours.  On  average,  M+C  organizational 
level  burden  is  1,200/450  (100  new/350 
current)  =  3  annual  hours. 

The  M+C  organization  must  file  and 
retain  disenrollment  requests  for  the 
period  specified  in  HCFA  instructions. 

The  burden  associated  for  each 
disenrollment  request  is  the  time 
required  for  each  organization  to 
perform  recordkeeping  on  each 
disenrollment  request  filed.  It  is 
estimated  that  it  will  take  5  minutes  for 
720,000  diseruxjllments  processed  for  an 
annual  burden  of  3,600.0000  minutes  = 
60.000  hoinrs.  On  average,  M+C 
organizational  level  burden  is  6,000/450 
(100  new/350  current)  =  13  annual 
hours. 

Disenrollment  by  the  M+C  Organization 
(§422.74) 

If  the  disenrollment  is  for  any  of  the 
reasons  specified  in  paragraphs  (b)(1) 
through  (b)(2)(i)  and  (b)(3)  of  §  422.74. 
that  is,  other  than  death  or  loss  of 
entitlement  to  Part  A  or  Part  B,  the  M+C 
organization  must  give  the  individual  a 
written  notice  of  the  disenrollment  with 
an  explanation  of  why  the  M+C 
organization  is  planning  to  disenroll  the 
individual.  The  notice  must  be  mailed 
to  the  individual  before  submission  of 
the  disenrollment  notice  to  HCFA  and 
include  an  explanation  of  the 
individual's  right  to  a  hearing  under  the 
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M+C  organization's  grievance 
procedures. 

There  is  a  burden  associated  with  the 
requirement  for  the  organization  to 
notify  the  beneficiary  about  an 
involuntary  disenrollment,  and  to 
separately  notify  the  beneficiary  of  the 
effective  date  of  the  disenrollment.  It  is 
estimated  that  less  than  100  such 
notices  will  be  issued  and  that  each 
notice  will  take  1  minute  for  an  annual 
burden  of  less  than  100  minutes  =  or 
less  than  1.5  hours. 

A  M+C  organization  may  disenroll  an 
individual  from  the  M+C  plan  for  failure 
to  pay  any  basic  and  supplementary 
premiums  if  the  M+C  organization 
sends  a  written  notice  of  nonpayment  to 
the  enroUee  within  20  days  of  the  date 
that  the  delinquent  charges  were  due 
stating  that  nonpayment  of  premiums 
will  not  automatically  result  in 
disenrollment  and  information  about 
the  lock-in  requirements  of  the  M+C 
plan. 

There  is  a  bvurden  associated  with  the 
requirement  for  the  organization  to 
notify  the  beneficiary  and  it  is  estimated 
that  less  than  500  of  these  requests 
occur  annually  at  1  minute  per 
notification,  resulting  in  an  estimated 
burden  of  500  minutes,  or 
approximately  80  hoius. 

A  M+C  organization  may  disenroll  an 
individual  from  the  M+C  plan  if  the 
individual's  behavior  is  disruptive, 
unruly,  abusive,  or  uncooperative  to  the 
extent  that  his  or  her  continued 
enrollment  in  the  plan  seriously  impairs 
the  M+C  plan's  ability  to  furnish 
services  to  either  the  particxilar 
individual  or  other  individuals  enrolled 
in  the  plan.  The  M+C  organization  must 
document  the  enroUee's  behavior,  its 
own  efforts  to  resolve  any  problems,  and 
any  extenuating  circumstances,  as 
described  in  paragraphs  (d)(2)(i)  through 
(d)(2)(iii)  of  this  section.  And,  a  M+C 
organization  must  submit 
documentation  related  to  the  proposed 
diseiuollment  and  any  information 
submitted  by  the  beneficiary,  to  HCFA 
for  review  to  determine  whether  the 
M+C  organization  has  met  the 
disenrollment  requirements. 

The  burden  associated  with  this 
requirement  is  the  time  for  the 
organization  to  dociunent  the  behavior 
of  the  beneficiary  and  document  the 
efforts  of  the  organization  to  resolve  any 
problems  and  provide  information  to 
HCFA  concerning  the  involuntary 
diseiuollment  request.  The  burden 
reflects  documentation  and 
transmission  of  dociunentation  to  HCFA 
by  the  managed  care  plans.  It  is 
estimated  that  less  than  100  such 
requests  occur  annually  (based  on 
estimate  of  regional  office  collection  of 


such  information),  and  it  is  estimated 
that  each  request  will  take  1  hour  to 
manually  collect  the  data  and  15 
minutes  to  transmit  the  data  to  HCFA, 
for  a  burden  of  125  hours. 

A  M+C  organization  must  report  to 
the  Office  of  the  hispector  General  of  the 
DHHS  any  disenrollment  based  on  fi^ud 
or  abuse  by  the  individual. 

There  is  a  burden  associated  with  the 
requirement  for  the  organization  to 
report  to  the  Office  of  the  Inspector 
General  any  disenrollment  based  on 
fraud  or  abuse  by  the  individual.  It  is 
estimated  that  only  1%  of  all 
involuntary  disenrollments.  or  10 
involve  fraud  or  abuse,  and  the 
reporting  biutlen  would  be  1  minute 
each,  for  a  total  burden  of  less  than  1 
hour. 

If  a  M+C  organization  terminates  or  is 
terminated  or  the  service  area  or 
continuation  area  are  reduced  with 
respect  to  all  M+C  enrollees  in  the  area 
in  which  they  reside,  the  M+C 
organization  must  give  each  Medicare 
enrollee  a  written  notice  of  the  effective 
date  of  the  plan  termination  or  area 
reduction  and  a  description  of 
alternatives  for  obtaining  benefits  under 
the  M+C  program.  The  notice  must  be 
sent  before  the  effective  date  of  the  plan 
termination  or  area  reduction. 

The  burden  associated  with  this 
requirement  is  captured  below  in 
§422.506. 

Approval  of  Marketing  Materials  and 
Election  Forms  (§  422.80) 

At  least  45  days  before  the  date  of 
distribution  the  M+C  organization  must 
submit  any  marketing  material  or 
election  form  to  HCFA  for  review.  The 
materials  must  be  in  a  format  and  using 
standard  terminology  specified  by 
HCFA,  that  meet  the  requirements 
specified  in  this  section. 

The  burden  associated  with  this 
requirement  is  captured  above  in 
§  422.64. 

A  M+C  organization  must  notify  the 
general  public  of  its  enrollment  period 
(whether  time-limited  or  continuous)  in 
an  appropriate  maiuier.  through 
appropriate  media,  throughout  its 
enrollment  area. 

We  anticipate  notification  to  the 
general  public  would  be  through  a 
general  circulation  newspaper  and 
would  require  8  hours  of  burden  per 
organization  to  modify  their  enrollment 
period  bulletin  and  seek  pubUcaUon  in 
a  local  newspaper,  for  an  annual  burden 
of  3,600  hours. 

Special  Rules  for  Point  of  Service 
Option  (§422.105) 

M+C  organizations  must  maintain 
written  rules  on  how  to  obtain  health 


benefits  through  the  POS  benefit.  While 
the  maintenance  of  written  rules  is  a 
recordkeeping  requirement  subject  to 
the  PRA.  the  burden  associated  with 
this  requirement  is  exempt  from  the 
PRA,  as  defined  in  5  CFR  1320.3(b)(2) 
and  (b)(3). 

The  M+C  organization  must  provide 
to  beneficiaries  enrolling  in  a  plan  with 
a  POS  benefit  an  "evidence  of  coverage" 
document,  or  otherwise  provide  written 
docimientation,  that  specifies  all  costs 
and  possible  financial  risks  to  the 
enrollee,  including  the  requirements  set 
forth  in  (d)(2)(i)  through  {d)(2)(iv)  of  this 
section. 

The  burden  associated  with  this 
requirement  is  captxuwi  above  in 
§422.64. 

An  M+C  organization  that  offers  a 
POS  benefit  must  report  data  on  the 
POS  benefit  in  the  form  and  manner 
prescribed  by  HCFA. 

The  special  rules  for  M+C 
organizations  offering  a  POS  benefit  as 
stipulated  in  §  422.105  requires  that 
M+C  organizations  provide  to  HCFA 
POS  data  relating  to  the  utilization  of 
the  POS  benefit  by  plan  members.  This 
is  not  a  new  data  requirement  since 
M+C  organizations  that  offer  a  POS 
benefit  would  need  to  have  this  data  in 
the  normal  course  of  business  in  order 
to  pay  POS  claims.  We  estimate  that 
providing  this  data  to  HCFA  would 
require  1  hour  per  quarterly  submission. 
Thus,  the  aimual  burden  would  be  1 
hour  X  4  =  4  hours  per  MCO  in 
providing  the  required  POS  data. 

Disclosure  Requirements  (§422.111) 

An  M+C  organization  must  disclose 
the  information  specified  in  §  422.64 
and  in  paragraph  (b)  of  §422.111  to  each 
enrollee  eUgible  for  or  electing  an  M+C 
plan  it  offers.  The  information  must  be 
in  clear,  acciuate.  and  standardized 
form,  and  provided  at  the  time  of 
enrollment  and  at  least  aimually 
thereafter.  The  burden  associated  with 
this  requirement  is  captiu«d  above  in 
§422.64. 

If  an  M+C  organization  intends  to 
change  its  rules  for  an  M+C  plan,  it  must 
submit  the  changes  for  HCFA  review 
under  the  procedures  of  §  422.80.  The 
burden  associated  with  this  requirement 
is  reflected  in  §422.80  above. 

The  plan  must  also  give  notice  to  all 
enrollees  30  days  before  the  intended 
effective  date  of  the  changes.  The 
burden  associated  with  this  requirement 
is  reflected  above  in  §  422.80. 

The  M+C  organization  must  make  a 
good  faith  effort  to  provide  written 
notice  of  a  termination  of  a  contracted 
provider  within  15  working  days  of 
receipt  or  issuance  of  a  notice  of 
termination,  as  described  in 
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§  422.204(c)(4).  to  all  enrollees  who  are 
patients  seen  on  a  regular  basis  by  the 
provider  whose  contract  is  terminating, 
irrespective  of  whether  the  termination 
was  for  cause  or  without  cause.  When 
a  contract  termination  involves  a 
primary  care  professional,  all  enrollees 
who  are  patients  of  that  primary  care 
professional  must  also  be  notified. 

HCFA  has  no  basis  to  calculate  the 
burden  impact  imposed  by  these 
requirements  Therefore,  we  expUdtly 
seek  conmient  on  the  impact  of  this 
notification  requirement. 

Access  to  Services  (§422.112) 

In  the  case  of  involuntary  termination 
of  an  M+C  plan  or  specialist (s)  for  a 
reason  other  than  for  cause,  the  M+C 
organization  must  inform  beneficiaries 
of  their  right  to  maintain  access  to 
specialists  and  provide  the  names  of 
other  M+C  plans  in  the  area  that 
contract  with  specialists  of  the 
beneficiary's  choice,  as  well  as  an 
explanation  of  the  process  the 
beneficiary  would  need  to  follow  should 
he  or  she  decide  to  retiirn  to  original 
Medicare. 

The  requirements  imposed  by  this 
section  would  be  pursuant  to  an 
administrative  action  and  therefore  are 
exempt  from  the  PRA  as  defined  in  5 
CFR  1320.4. 

An  M+C  plan  seeking  a  service  area 
expansion  must  demonstrate  that  the 
number  and  type  of  providers  available 
to  plan  enrollees  are  sufficient  to  meet 
projected  needs  of  the  population  to  be 
served.  The  burden  associated  with 
ilneeting  this  requirement  is  captured 
above  in  422.6. 

An  M+C  plan  must  demonstrate  to 
HCFA  that  its  providers  are  credentialed 
through  the  process  set  forth  at 
§  422.204(a).  The  burden  associated 
with  meeting  this  requirement  is        • 
captured  above  in  422.6. 

Plans  must  have  procedures  approved 
by  HCFA  for  (1)  identification  of 
individuals  with  complex  or  serious 
medical  conditions;  (2)  assessment  of 
those  conditions,  including  medical 
procedures  to  diagnose  and/ or  monitor 
them  on  an  ongoing  basis;  and  (3) 
establishment  of  a  treatment  plan 
appropriate  to  those  conditions,  with  an 
adequate  number  of  direct  access  visits 
to  specialists  to  accommodate  the 
treatment  plan.  Treatment  plans  must  be 
time-specific  and  updated  periodically 
by  the  PC?. 

Plans  must  also;  (1)  estabHsh  written 
standards  for  the  timeliness  of  access  to 
care  and  member  services  that  meet  or 
exceed  standards  established  by  HCFA, 
(2)  continuously  monitor  and  docimient 
the  timely  access  to  care  and  member 
services  within  a  plan's  provider 


network  to  ensure  compliance  with 
these  standards,  and  take  corrective 
action  as  necessary,  (3)  establish  written 
policies  and  procedures  (coverage  rules, 
practice  guidelines,  payment  policies, 
and  utilization  management)  that  allow 
for  individual  medical  necessity 
determinations,  and  (4)  ensure  that 
providers  consider  and  document 
beneficiary  input  into  the  provider's 
proposed  treatment  plan. 

Plans  must  maintain  written 
procedures  to  ensure  that;  (1)  the  M+C 
organization  and  its  provider  network 
have  the  information  required  for 
effective  and  continuous  patient  care 
and  quality  review,  including 
procedures  to  ensure  that,  each 
provider,  supplier,  and  practitioner 
furnishing  services  to  enrollees 
maintains  an  enrollee  health  record  in 
accordance  with  standards  established 
by  the  M+C  organization,  taking  into 
account  professional  standards; 
appropriate  and  confidential  exchange 
of  information  among  provider  network 
components,  (2)  written  procedures  to 
ensure  that  enrollees  are  informed  of 
specific  health  care  needs  that  require 
follow-up  and  receive,  as  appropriate, 
training  in  self-care  and  other  measures 
they  may  take  to  promote  their  own 
health;  and  (4)  documentation 
demonstrating  that  systems  to  address 
barriers  to  enrollee  compliance  with 
prescribed  treatments  or  regimens. 

HCFA's  believes  these  requirements 
are  reasonable  and  customary  business 
practices  and  the  burden  associated 
with  these  requirements  is  exempt  from 
the  PRA  as  defined  in  5  CFR 
1320.3(b)(2).  Therefore,  we  are  assigning 
one  token  hour  of  burden  for  these 
requirements.  HCFA  invites  comment 
on  the  burden  estimate  associated  with 
these  requirements. 

Confidentiality  and  Accuracy  of 
Enrollee  Records  (§  422. 1 18) 

For  any  medical  records  or  other 
health  and  enrollment  information  it 
maintains  with  respect  to  enrollees,  an 
M+C  organization  must  establish  and 
maintain  procedures  set  forth  in  (a) 
through  (c)  of  this  section. 

While  the  maintenance  of  health 
records  is  a  recordkeeping  requirement 
subject  to  the  PRA,  we  beUeve  the 
burden  associated  with  this  requirement 
is  exempt  from  the  PRA,  as  defined  in 
5  CFR  1320.3(b)(2)  and  (b)(3).  and 
assigning  1  token  hour  of  burden  for  this 
requirement.  We  solicit  comment  on  the 
burden  associated  with  this 
requirement. 


Information  on  Advance  Directives  - 
(§422.128) 

Each  M+C  organization  must  maintain 
written  policies  and  procedures  that 
meet  the  requirements  for  advance 
directives,  as  set  forth  in  43  CFR  part 
489  subpart  I. 

An  M+C  organization  must  maintain 
written  policies  and  procedures 
concerning  advance  directives  with 
respect  to  all  adult  individuals  receiving 
medical  care  by  or  through  the  M+C 
organization. 

An  M+C  organization  must  provide 
Written  information  to  those  individuals 
with  respect  to  the  requirement  set  forth 
in  this  section. 

These  requirements  are  identical  to 
the  requirements  currently  approved 
under  OMB#  0938-0610,  with  an 
expiration  date  of  July.  31, 1999.  Since 
the  currently  approved  requirements 
encompass  a  larger  universe  of  provider 
types  then  just  managed  care 
organizations  it  is  difficult  to  estimate 
the  burden  on  the  M+C  organizational 
level.  However,  the  per  beneficiary 
encounter  burden  is  estimated  to  be  3 
minutes.  In  the  near  future.  HCFA  will 
revise  this  collection  to  capture  this  new 
provider  type  and  resubmit  the 
collection  to  OMB  for  approval. 

Protection  Against  Liability  and  Loss  of 
Benefits  (§422.132) 

Each  M+C  organization  must  adopt 
and  maintain  arrangements  satisfactory 
to  HCFA  to  protect  its  enrollees  from 
incurring  liability  for  payment  of  any 
fees  that  are  the  legal  obligation  of  the 
M+C  organization.  The  burden 
associated  with  demonstrating  this 
requirement  is  captured  below  under 
§422.306. 

Each  M+C  organization  must  have  an 
insolvency  protection  plan  that  provides 
for  continuation  of  benefits.  Each  plan 
must  submit  a  insolvency  plan  to  HCFA 
for  approval.  The  reporting 
requirements  are  similar  to  the 
insolvency  plan  reporting  requirements 
submitted  by  1876  plans.  The  burden 
associated  with  completing  and 
submitting  an  insolvency  plan  is 
estimated  to  be  40  hours  per  plan  on  an 
annual  basis.  Therefore,  the  total  annual 
burden  associated  with  this  requirement 
is  18.000  hours  (40  hours  x  450  plans 
(100  new/350  current)).  \n  the  near 
future.  HCFA  will  revise  this  collection 
to  capture  this  new  provider  type  and 
resubmit  the  collection  to  OMB  for 
approval. 

Quality  Assessment  and  Performance 
Improvement  Program  (§422.152) 

The  organization  offering  the  plan 
must  measure  performance  under  the 
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plan,  using  standard  measures  required 
by  HCFA,  and  report  its  performance  to 
HCFA. 

All  Medicare+Choice  organizations 
and  an  organization  offering  an  M+C 
non-network  MSA  plan  or  an  M+C 
private  fee-for-service  plan  will  be 
required  to  measure  performance  under 
their  plans,  using  standard  measures 
required  by  HCFA.  and  report  their 
performance  to  HCFA.  Reporting  will  be 
required  annually.  The  standard 
measures  that  will  be  required  will  most 
likely  be  those  already  captured  in 
HEDIS  and  CAHPS,  approved  under 
OMB  #  0938-0701.  The  currently 
approved  annual  per  plan  burden  is 
estimated  to  be  400.53  hours.  Therefore, 
the  total  burden  associated  with  this 
requirement  is  180.239  hours  (400.53 
hours  X  450  plans  (100  new/350 
current)).  In  the  near  future  HCFA  will 
resubmit  this  collection  to  OMB  for 
approval  for  use  by  M+C  organizations. 

The  organization  must  report  the 
status  and  results  of  each  performance 
improvement  project  to  HCFA  as 
requested. 

All  Medicare+Choice  organizations 
offering  coordinated  care  plans  v>rill  be 
required  to  undertake  performance 
improvement  projects  relative  to  those 
plans.  Each  organization  must  report  the 
status  and  results  of  each  project  to 
HCFA  as  requested.  We  expect  that,  in 
any  given  year,  each  organization  will 
complete  two  projects,  and  will  have 
two  others  underway,  relative  to  each 
plan.  We  expect  that  we  will  request  the 
status  and  results  of  each  organization's 
projects  annually.  We  estimate  that  it 
will  take  an  organization  5  hours  to 
prepare  its  report  for  each  project. 
Therefore,  we  estimate  that  the  total 
annual  hours  involved  per  plan  to  be  20 
and  an  overall  annual  burden  for  all 
plans  of  9,000  hours. 

For  all  tjrpes  of  plans  that  it  offers,  an 
organization  must:  (1)  Maintain  a  health 
information  system  that  collects, 
analyzes,  and  integrates  the  data 
necessary  to  implement  its  quality 
assessment  and  performance 
improvement  program,  (2)  Ensure  that 
the  information  it  receives  from 
providers  of  services  is  reliable  and 
complete,  and  (3)  Make  all  collected 
information  available  to  HCFA. 

All  M+C  organizations  must  maintain 
a  health  information  system,  and  must 
make  all  collected  information  available 
to  HCFA.  The  requirement  guarantees 
our  access  to  organization  information: 
it  does  not  impose  an  obligation  for 
routine  organization  submission  of 
information.  At  this  time,  we  do  not 
anticipate  requesting  information  other 
than  that  relating  to  the  standard 


measures  and  performance 
improvement  projects  discussed  above. 

External  Review  (§  422.154) 

Except  as  provided  in  paragraph  (c)  of 
§  422.154,  each  M+C  organization  must, 
for  each  M+C  plan  it  operates,  have  an 
agreement  that  meets  the  provisions  of 
this  section,  with  an  independent 
quality  review  and  improvement 
organization  (review  organization) 
approved  by  HCFA  to  perform  functions 
of  the  type  described  in  42  CFR  part  466 
of  this  chapter. 

Most  M+C  organizations  must  have  an 
agreement  with  a  review  organization 
approved  by  HCFA  to  perform  functions 
of  the  tyj>e  described  in  42  CFR  part 
466.  A  similar  requirement  already 
exists  for  Medicare  contracting  HMOs, 
at  §466.72.  The  burden  estimate 
prepared  for  OMB  submission  #0938- 
0445  would  also  apply  to  the  new 
requirement.  The  cinrently  approved 
burden  associated  with  this  requirement 
on  the  organizational  level  is  10  hours 
every  three  years. 

In  the  near  future  HCFA  will  resubmit 
this  collection  to  OMB  for  approval  for 
use  by  M+C  organizations. 

Compliance  Deemed  on  the  Basis  of 
Accreditation  (§  422.156) 

An  M+C  organization  deemed  to  meet 
Medicare  requirements  must:  (1)  Submit 
to  surveys  by  HCFA  to  validate  its 
accreditation  organization's 
accreditation  process,  and  (2)  authorize 
its  accreditation  organization  to  release 
to  HCFA  a  copy  of  its  most  recent 
accreditation  survey,  together  with  any 
survey-related  information  that  HCFA 
may  require  (including  corrective  action 
plans  and  summaries  of  unmet  HCFA 
requirements). 

the  burden  associated  with  this 
requirement  is  captured  below  in 
§422.158. 

Accreditation  Organizations  (§422.157) 

An  accreditation  organization 
approved  by  HCFA  must  undertake  the 
following  activities  on  an  ongoing  basis: 

(1)  Provide  to  HCFA  in  written  form  and 
on  a  monthly  basis  all  of  the 
information  required  in  paragraphs 
(c)(l)(i)  through  (c)(l)(v)  of  §422.157, 

(2)  Within  30  days  of  a  change  in  HCFA 
requirements,  submit  to  HCFA  all  of  the 
information  required  in  paragraphs 
(c)(2)(i)  through  (c)(2)(iii)  of  §  422.157, 
(4)  Within  3  days  of  identifying,  in  an 
accredited  M+C  organization,  a 
deficiency  that  poses  immediate 
jeopardy  to  the  organization's  enrollees 
or  to  the  general  public,  give  HCFA 
written  notice  of  the  deficiency,  and  (5) 
Within  10  days  of  HCFA 's  notice  of 
withdrawal  of  approval,  give  written 


notice  of  the  withdrawal  to  all 
accredited  M+C  organizations.  The 
biu^den  associated  with  this  requirement 
is  captured  below  in  §  422.158.  * 

Procedures  for  Approval  of 
Accreditation  as  a  Basis  for  Deeming 
Compliance  (§  422.158) 

A  private,  national  accreditation 
organization  applying  for  approval  must 
furnish  to  HCFA  all  of  the  information 
and  materials  referenced  in  this  section. 
However,  when  reapplying  for  approval, 
the  organization  need  furnish  only  the 
particular  information  and  materials 
requested  by  HCFA. 

The  BBA  allows  HCFA  to  deem  that 
a  M+C  organization  meets  certain 
Medicare  requirements  if  that 
organization  is  accredited  by  an 
accreditation  organization  approved  by 
HCFA.  We  expect  that  four  national 
accreditation  organizations  will 
eventually  be  approved.  The  appUcation 
and  oversight  procedures  that  we  have 
developed  for  deeming  in  the  managed 
care  arena  mirror  those  already  in  place 
in  the  fee-for-service  arena  as  currently 
approved  under  OMB  #  0938-0690. 
Therefore,  much  of  the  burden  estimate 
prepared  for  the  fee-for-service  deeming 
regulations  in  42  CFR  part  488,  Subpart 
A,  would  also  apply  here.  The  initial 
application  burden  associated  with 
obtaining  deeming  authority  is  96  hours 
every  six  years.  Since  we  anticipate  that 
four  organizations  will  apply,  the  total 
burden  is  386  hours  over  a  six  year 
period.  The  ongoing  burden  of 
supplying  HCFA  with  data  on  the  status 
of  its  deemed  facilities  is  estimated  to  be 
48  annual  hours  per  deeming 
organization  for  a  total  annual  burden  of 
192  hours.  In  the  near  future  HCFA  will 
resubmit  this  collection  to  OMB  for 
approval  of  deeming  in  the  managed 
care  arena  use. 

Participation  Procedures  (§  422.202) 

An  M+C  organization  that  operates  a 
coordinated  care  plan  or  network  MSA 
must  provide  for  the  participation  of 
individual  health  care  professionals  and 
of  the  management  and  members  of 
groups  through  reasonable  written 
procedures  that  include  the  following: 
(1)  written  notice  of  rules  of 
participation  such  as  terms  for  payment, 
uUUzation  review,  quality  improvement 
programs,  credentialing,  data  reporting, 
confidentiahty,  guidelines  or  criteria  for 
the  furnishing  of  particular  services,  and 
other  rules  related  to  administrative 
policy,  (2)  written  notice  of  material 
changes  in  participation  rules  before  the 
changes  are  put  into  effect,  (3)  written 
notice  of  participation  decisions  that  are 
adverse  to  health  care  professionals,  (4) 
a  process  for  appeeding  adverse 
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decisions,  including  the  right  of 
physicians  and  other  health  care 
professionals  to  present  information  and 
their  views  on  the  decision. 

TTie  M+C  organization  must  maintain 
docximentation  demonstrating  that:  (1) 
practice  guidelines  and  utilization 
management  guidelines  meet  the 
requirements  of  (l){i)  through  (iv)  of  this 
section,  (2)  the  guidelines  have  been 
communicated  to  providers  and,  as 
appropriate,  to  enrollees,  (3)  decisions 
with  respect  to  utilization  management, 
enroUee  education,  coverage  of  services, 
and  other  areas  in  which  the  guidelines 
apply  are  consistent  with  the  guidelines, 
and  (4)  an  M-t-C  organization  that 
operates  an  M+C  plan  through 
subcontracted  physician  groups  or  other 
subcontracted  networks  of  health  care 
professionals  provided  that  the 
participation  procedures  in  this  section 
apply  equally  to  physicians  and  other 
health  care  professionals  within  those 
subcontracted  groups. 

The  burden  associated  with  these 
requirements  is  the  time  required  to 
maintain  documentation  demonstrating 
that  the  requirements  have  been  met 
and,  as  necessary,  the  time  necessary  to 
communicate  the  guidelines  to 
providers  and  enrollees.  HCFA  beUeves 
that  these  requirements  are  reasonable 
and  customary  business  practices  and 
the  burden  of  meeting  these 
requirements  is  exempt  from  the  PRA  as 
stipulated  under  5  CFR  1320.3(b)(2). 
Therefore,  we  are  assigning  one  token 
hour  of  burden  to  these  requirements. 
We  exphcitly  solicit  comments  on  the 
bvuden  associated  with  meeting  these 
requirements. 

Participation  Contracts:  Requirements 
and  Prohibitions  (§  422.204} 

An  M+C  organization  that  operates  a 
coordinated  care  plan  or  network  MSA 
plan  that  provides  benefits  through 
contracting  health  care  professionals 
must  provide  notice  to  contracting 
professionals  when  the  organization 
denies,  suspends,  or  terminates  their 
agreement  with  the  professional  and 
include  (1)  the  reason  for  the  action,  (2) 
the  standards  and  the  profiling  data  the 
organization  used  to  evaluate  the 
professionals,  (3)  the  numbers  and  mix 
of  health  care  professionals  needed  for 
the  organization  to  provide  adequate 
access  to  services,  and  (4)  the 
professional's  right  to  appeal  the  action 
and  the  timing  for  requesting  a  hearing. 
This  is  a  new  requirement. 

The  burden  associated  with  this 
requirement  is  the  time  required  for 
organization  to  prepare  a  written 
notification  of  the  denial,  suspension,  or 
termination  of  their  agreement  with  the 
organization.  In  discussions  with  HCFA 


plan  managers,  it  was  predicted  that  .5 
percent  of  all  organizations 
(approximately  2  organizations)  would 
find  it  necessary  to  take  such  action  for 
about  1  percent  of  their  contracted 
professionals  within  a  single  year  and  if 
the  organization  was  already  established 
and  doing  business.  The  range  of 
number  of  contracted  professionals 
extends  from  3  contracted  professionals 
to  67,000.  Excluding  outliers  on  both 
ends  of  the  range,  we  estimate  that  an 
organization  contracts  with  an  average 
of  3.000  health  care  professionals.  Using 
an  estimate  of  10  minutes  per  instance 
to  generate  and  furnish  a  notice  of  such 
action,  the  total  burden  on  known 
contractors  (350)  would  be  2 
organizations  *  30  *  10  minutes  =  600 
minutes  or  10  hours  annually. 

In  addition,  HCFA  expects  to  receive 
approximately  100  additional 
appUcations  for  contracts  with  new 
entities  to  be  processed  in  1998  for 
1999.  For  organizations  creating  new 
networks,  they  would  probably  all  have 
at  least  one  instance  of  denial  the  first 
year  affecting  approximately  1  percent 
of  the  number  of  contracting 
professionals.  Using  an  estimate  of  10 
minutes  per  instance  to  generate  and 
furnish  a  notice  of  such  action,  the  total 
burden  on  new  contractors  would  be 
100  organizations  *  30  *  10  minutes  = 
30,000  minutes  or  500  hoiu^.  The  total 
burden  with  current  applications  and 
expected  applications  for  contracts 
would  be  510  hours  annually. 

The  number  of  new  organizations  is 
expected  to  increase  by  100,  on  an 
annual  basis  creating  an  expected 
burden  for  current  contracts 
[350(*.005(organization-rounded4o  the 
nearest  whole  number)  •30*10)/60  =  )10 
hours  +  new  contracts  (100*30*10  /60 
=1500  hours  =  510  hours. 

An  M+C  organization  is  required  to 
notify  any  Ucensing  or  disciplinary 
bodies  or  other  appropriate  authorities 
when  it  suspends  or  terminates  a 
contract  with  a  health  care  professional 
because  of  deficiencies  in  the  quality  of 
care  provided  by  the  professional. 

The  burden  associated  with  this 
requirement  is  the  time  required  for  the 
orgemization  to  prepare  a  written 
notification  to  the  appropriate 
authorities.  No  exact  data  is  available  to 
estimate  how  often  this  situation  might 
occur.  HCFA  estimates  that  this 
situation  might  occur  in  3  percent  of  the 
M+C  organizations  once  during  an 
annual  period.  The  amount  of  time 
estimated  to  prepare  the  written 
notification  is  10  minutes.  The  annual 
burden  associated  with  this  requirement 
is  estimated  to  be  [450  *  .03  *  1  "10/ 
60)  =  2.25  hours. 


Interference  With  Health  Care 
Professionals '  Advice  to  Enrollees 
Prohibited  (§  422.206) 

Section  422.206  prohibits  the  M+C 
organization  from  restricting  the 
provision  of  treatment  advice  by  health 
care  professionals  to  enrollees. 
However,  the  prohibition  against 
interference  is  not  construed  as 
requiring  counseUng  by  a  professional 
or  a  referral  to  a  service  by  that 
professional,  if  there  is  an  objection 
based  on  moral  and  religious  grounds. 
Section  422.206  implements  a  new 
disclosure  requirement  and  requires 
M+C  organizations  to  notify  HCFA 
during  the  application  process,  and  later 
to  all  current  and  prospective  enrollees, 
through  appropriate  written  means,  if 
the  organization  has  such  a  conscience 
protection  policy  regarding  counseling 
in  effect  or  if  the  policy  is  changed 
subsequent  to  the  application.  The 
expected  niunber  of  M+C  organizations 
exercising  this  option  is  not  expected  to 
exceed  10  in  any  given  year.  The 
amount  of  burden  imposed  in  the 
application  process,  which  is  captured 
in  the  application  burden  and  in  the 
preparation  of  the  contents  of  the 
subscriber  agreement  or  member 
handbook  or  a  subsequent  written 
notice  to  enrollees  is  reflected  above  in 
§422.6  and  §422.64. 

Physician  Incentive  Plans:  Requirements 
and  Limitations  (§  422.208) 

An  M+C  organization  must  conduct 
periodic  surveys  of  ciurent  and  former 
enrollees  where  substantial  financial 
risk  exists. 

The  burden  associated  with  this 
requirement  is  captured  below  in 
§422.210. 

Disclosure  of  Physician  Incentive  Plans 
(§422.210) 

Each  M+C  organization  must  provide 
to  HCFA  descriptive  information  about 
its  physician  incentive  plan  in  sufficient 
detail  to  enable  HCFA  to  determine 
whether  that  plan  complies  with  the 
requirements  of  §  422.208.  Reporting 
should  be  on  the  HCFA  PEP  Disclosure 
Form  (0MB  No.  0938-0700).  An  M+C 
organization  must  disclose  annually  to 
HCFA  the  physician  incentive 
arrangements  that  are  effective  at  the 
start  of  each  year. 

Sections  422.208  and  422.210  require 
disclosure  of  physician  incentive  plan 
informatiou  to  HCFA  or  to  States  and  to 
Medicare  beneficiaries  and  the  enrollee 
siu^eys  required  when  plans  put 
providers  at  substantial  risk.  This 
collection  of  information,  Incentive 
Arrangement  Form  HCFA-R-201  and 
supporting  regulations,  used  to  monitor 
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physician  incentive  plans  on  an  annual 
basis,  is  approved  under  OMB  #  0938- 
0700.  In  the  near  future  HCFA  will 
resubmit  this  collection  to  OMB  for 
approval  for  use  by  M+C  organizations. 

Special  Rules  for  M-k-C  Private  Fee-for- 
Service  Plans  (§  422.216) 

The  M+C  organization  must  make 
information  on  its  payment  rates 
available  to  providers  that  furnish 
services  that  may  be  covered  under  the 
M+C  private  fee-for-service  plan. 

We  expect  the  M+CPFFS  plan  to 
provide  written  information  to 
contracting  providers  and  to  make  the 
information  available  via  a  website  or 
toll  free  number  to  noncontracting 
providers  who  inquire.  50  M+CPFFS 
plans  (estimate  of  M+CPFFS  plans  in 
out  years;  in  first  year  we  may  have 
none)  will  be  required  to  provide  20.000 
annual  responses  (about  1  million 
providers  nationwide  divided  by  50 
M+CPFFS  plans)  at  an  estimated  5 
minutes  per  disclosure  (average  of 
phone  calls,  website  time,  mailing  time 
for  hard  copies  to  contracting  providers) 
for  a  total  annual  burden  of  1 .667  hours 
per  provider  and  an  overall  annual 
burden  of  83.350  hours. 

An  M+C  organization  that  offers  an 
M+C  fee-for-service  plan  must  enforce 
the  limit  specified  in  paragraph  {b)(l)  of 
this  section.  Specifically,  an  M+C 
organization  that  offers  an  M+C  private 
fee-for-service  plan  must  monitor  the 
amount  collected  by  non-contract 
providers  to  ensure  that  those  amounts 
do  not  exceed  the  amounts  permitted  to 
be  collected  under  paragraph  (b)(2)  of 
this  section.  The  M+C  organization  must 
develop  and  document  violations 
specified  in  instructions  and  must 
forward  documented  cases  to  HCFA. 

M+C  private  fee-for-service  plans 
must  investigate  and  send  to  HCFA 
documentation  of  excessive  charges  by 
providers.  It  is  estimated  that  50  M+C 
private  fee-for-service  plans  will  have 
10  cases  per  year,  at  20  hours  per  case 
(to  contact  the  enrollee  who 
complained,  acquire  and  review 
documents,  contact  the  provider, 
prepare  report  to  HCFA).  Therefore,  the 
total  burden  associated  with  this 
requirement  is  10  cases  x  20  hours  =  200 
annual  hours  per  plan,  for  a  total  annual 
burden  of  10.000  hours. 

An  M+C  organization  that  offers  an 
M+C  private  fee-for-service  plan  must 
provide  to  plan  enroUees,  for  each  claim 
filed  by  the  enrollee  or  the  provider  that 
furnished  the  service,  an  appropriate 
explanation  of  benefits.  The  explanation 
must  include  a  clear  statement  of  the 
enrollee's  liability  for  deductibles, 
coinsurance,  copayment.  and  balance 
billing. 


This  requirement  is  akin  to  the 
Medicare  EOMB  or  summary  statement 
and  must  be  furnished  on  a  regular  basis 
for  every  claim  paid  or  denied  by  the 
M+C  private  fee-for-service  plan.  It  is 
estimated  that  3  million  notices  will  be 
disseminated  by  M+C  private  fee-for- 
service  plans.  This  estimate  is 
determined  by;  multiply  5000  enrollees 
per  plan  by  12  (one  notice  per  month) 
or  60,000,  multiplied  by  an  estimated  50 
plans  for  a  total  of  3  million  notices.  At 
an  estimated  3  minutes  of  burden  per 
notice,  the  total  burden  is  9  million 
minutes  or  150,000  burden  hours.  On  a 
plan  level  the  average  annual  burden  is 
estimated  to  be  3,000  hours. 

In  its  terms  and  conditions  of 
payment  to  hospitals,  organization  the 
hospital  is  required,  if  it  imposes 
balance  billing,  to  provide  to  the 
enrollee.  before  funiishing  any  services 
for  which  balance  billing  could  amount 
to  not  less  than  $500:  (1)  Notice  that 
balance  billing  is  permitted  for  those 
services;  (2)  a  good  faith  estimate  of  the 
likely  amount  of  balance  billing,  based 
on  the  enrollees  presenting  condition; 
and  (3)  the  amount  of  any  deductible, 
coinsurance,  and  copayment  that  may 
be  due  in  addition  to  the  balance  billing 
amount. 

It  is  estimated  that  20.000  of  25.000 
estimated  hospitalizations  will  require 
these  notices.  The  $500  tolerance  will 
be  exceeded  each  time  the  plan  payment 
rate  for  the  inpatient  stay  would  exceed 
$3333.33 — which  is  probably  almost  all 
of  them — if  the  plan  lets  the  hospital 
balance  bill.  At  5  minutes  of  burden  per 
notice  times  20.000  annual  notices,  the 
total  burden  is  100.000  minutes  or  1,667 
hours  of  burden. 

Encounter  Data  (§422.257) 

Each  M+C  organization  must  submit 
to  HCFA  (in  accordance  with  HCFA 
instructions)  all  data  necessary  and  as 
stipulated  under  this  section  to 
characterize  the  context  and  purpose  of 
each  encounter  between  a  Medicare 
enrollee  and  a  provider,  supplier, 
physician,  or  other  practitioner. 

The  Act  requires  that  the  collection  of 
inpatient  hospital  data  for  discharges 
beginning  on  or  after  July  1,  1997  and 
allows  the  collection  of  other  data  no 
earlier  than  July  1.  1998.  The  statutory 
language  is  clearly  tied  to  the  creation 
of  risk-adjusted  payment  rates,  as 
defined  at  §422.256  (c)  and  (d)  of  this 
rule.  Requirements  concerning 
collection  of  encounter  data  apply  to 
M+C  organizations  with  respect  to  all 
their  M+C  plans,  including  medical 
savings  accounts  (MSAs)  and  private 
fee-for-service  plans. 

M+C  organizations  must  submit  data 
as  follows:  (1)  Beginning  on  a  date 


determined  by  HCFA,  inpatient  hospital 
care  data  for  all  discharges  that  occur  on 
or  after  July  1,  1997. 

These  requirements  are  approved 
under  OMB  #  0938-0711.  with  an 
expiration  date  of  July  31, 1998.  The 
burden  associated  with  submitting  data 
for  inpatient  hospital  care  data  for  all 
discharges  that  occur  on  or  after  July  1 , 
1997,  is  cxirrently  .5  minutes  per  EMC 
bill  and  1  minute  per  hard  copy  bill. 
Although  there  are  currently  three 
options  for  submitting  bills,  on  average 
the  total  annual  burden  per  plan  is  46.5 
hours,  with  an  overall  burden  of  annual 
32.833  hours. 

HCFA  will  provide  advance  notice  to 
M+C  organizations  to  collect  and 
submit:  (1)  Physician,  outpatient 
hospital,  SNF,  and  HHA  data  beginning 
no  earlier  than  October  1.  1999;  and  (2) 
all  other  data  HCFA  deems  necessary 
beginning  no  earlier  than  October  1. 
2000.  We  estimate  the  following  burden 
for  each  category  based  on  a  projection 
of  15  seconds  per  claim:  Physician:  72 
milhon  claims  =  300,000  hours 
Outpatient  hospital:  12  miUion  claims  = 
50,000  hours  HHA,  Hospice,  SNF:  2.4 
million  claims  =  10.000  hours  All  other 
24  million  claims  =  100.000  hours 

We  will  implement  this  provision  by 
providing  for  direct  transmission  from 
the  provider  to  HCFA  with  common  PC- 
based  technology.  It  should  be  noted 
that  prior  to  implementing  the 
requirement  for  M+C  organizations  to 
collect  and  submit  physician,  outpatient 
hospital.  SNF,  and  HHA  data  HCFA  will 
amend  OMB  «  0938-0711  and  seek 
OMB  PRA  approval.  As  part  of  the  PRA 
process  the  public  will  be  given  several 
opportunities  to  comment,  via  Federal 
Register  notification,  on  the  proposed 
collection  prior  to  OMB  approval  and 
implementation. 

M+C  organizations  and  their 
providers  and  practitioners  will  be 
required  to  submit  medical  records  for 
the  validation  of  encounter  data,  as 
prescribed  by  HCFA. 

Currently  HCFA  plans  on 
implementing  this  requirement 
pursuant  to  an  administrative  action  or 
audit,  based  on  data  submitted  to  HCFA 
or  one  of  its  agents.  Therefore,  these 
requirements  are  currently  not  subject  to 
the  PRA  as  defined  in  5  CFR  1320.4. 

However,  if  HCFA  were  to  implement 
these  requirements  on  a  prospective 
basis,  as  part  of  a  program  oversight 
activity,  we  will  amend  OMB  #  0938- 
0711  and  seek  OMB  PRA  approval.  As 
part  of  the  PRA  process  the  public  will 
be  given  several  opportunities  to 
comment,  via  Federal  Register 
notification,  on  the  proposed  collection 
prior  to  OMB  approval  and 
implementation. 
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Special  Rules  for  Beneficiaries  Enrolled 
in  M+C  MSA  Plans  (§  422.262) 

An  entity  that  acts  as  a  trustee  for  an 
M+C  MSA  must:  (1)  Register  with 
HCFA,  (2)  certify  that  it  is  a  licensed 
bank,  insurance  company,  or  securities 
broker,  or  other  entity  quahfied.  under 
sections  408(a)(2)  or  '408(h)  of  the  IRS 
Code,  to  act  as  a  trustee,  (3)  agree  to 
comply  with  the  M+C  MSA  provisions 
of  section  138  of  the  IRS  Code  of  1986; 
and  (4)  Provide  any  other  information 
that  HCFA  may  require. 

An  M+C  organization  offering  an  M+C 
MSA  plan  will  have  to  register  with 
HCFA  for  each  beneficiary  enrolled. 
This  will  require  a  short  form  that 
would  take  no  more  than  five  minutes 
to  fill  out.  The  Act  limits  the  number  of 
MSA  enrollees  to  390,000;  therefore, 
with  maximum  participation, 
registration  with  HCFA  would  take 
32.500  hours,  (i.e.,  390.000  registration 
forms  at  5  minutes  each.) 

Items  2  and  3,  above,  are  IRS 
requirements  and  entail  no  reporting 
requirements  for  HCFA.  Under  item  4. 
above,  we  anticipate  no  further  M+C 
MSA  reporting  requirements  at  this 
time. 

Special  Rules  for  Hospice  Care 
(§  422.266) 

An  M+C  organization  that  has  a 
contract  under  Subpart  K  of  part  422 
must  inform  each  Medicare  enrollee 
eligible  to  elect  hospice  care  under 
section  1812(d)(1)  of  the  Act  about  the 
availability  of  hospice  care  (in  a  manner 
that  objectively  presents  all  available 
hospice  providers,  including  a 
statement  of  any  ownership  interest  in 
a  hospice  held  by  the  M+C  organization 
or  a  related  entity)  if:  (1)  A  Medicare 
hospice  program  is  located  within  the 
organization's  service  area,  or  (2)  It  is 
common  practice  to  refer  patients  to 
hospice  programs  outside  that  area. 

At  present,  one-twentieth  of  one 
percent  (three  thousand)  of  Medicare 
managed  care  enrollees  have  elected  the 
hospice  option.  We  estimate  that 
informing  beneficiaries  about  their 
hospice  choices  would  take  about  ten 
minutes.  For  three  thousand 
beneficiaries,  this  represents  a  total 
burden  of  500  hours.  On  a 
organizational  level  the  annual  burden 
would  be  500  hours  /  450  M+C 
organizations  (100  new/350  current)  = 
1.2  annual  burden  hours  per  entity. 

Submission  of  Proposed  Premiums  and 
Related  Information  (§  422.306) 

Not  later  than  May  1  of  each  year, 
each  M+C  organization  and  any 
organization  intending  to  contract  as  an 
M+C  organization  in  the  subsequent 


year  must  submit  to  HCFA.  in  the 
manner  and  form  prescribed  by  HCFA, 
for  each  M+C  plan  it  intends  to  offer  in 
the  following  year.  (1)  The  information 
specified  in  paragraph  (b),  (c),  or 
paragraph  (d)  of  this  section  for  the  type 
of  M+C  plan  involved,  and  (2)  The 
enrollment  capacity  (if  any)  in  relation 
to  the  M+C  plan  and  area. 

This  collection  effort  will  require  the 
submission  of  benefit  and  pricing  forms 
that  will  be  used  to  price  the  benefit 
package  sold  and  describe  the  benefit 
package  being  priced  to  Medicare 
beneficiaries.  Both  collection  efforts  will 
be  completed  at  the  same  time,  in  order 
to  approve  both  the  benefit  and  pricing 
structure  of  a  particular  benefit  package. 

Organizations  submitting  benefit  and 
pricing  forms  would  include  all  M+C 
organizations  plus  any  organization 
intending  to  contract  with  HCFA  as  a 
M+C  organization. 

The  estimate  of  the  hour  burden  of 
this  collection  of  information  is  as 
follows: 

Pricing  portion  of  the  Adjusted 
Community  Rate  Proposal;  1  response 
per  year  per  respondent  x  450  (350 
current/100  new)  annual  respondents  x 
100  hours  of  estimated  burden  per 
response  =  45,000  total  annual  burden 
hours. 

The  Plan  Benefit  Package  portion  of 
the  Adjusted  Community  Rate  Proposal; 
1  response  per  year  per  respondent  x 
450  (350  currentyiOO  new)  annual 
respondents  x  20  hours  of  estimated 
burden  per  response  =  9,000  total 
annual  burden  hours. 

Requirement  for  Additional  Benefits 
(§422.312) 

An  M+C  organization's  request  to 
make  a  withdrawal  from  the 
stabiUzation  fund  established  for  an 
M+C  plan  to  be  used  during  a  contract 
period  must  be  made  in  writing  when 
the  M+C  organization  notifies  HCFA 
imder  §  422.306  of  its  proposed 
premiuims.  other  cost-sharing  amounts, 
and  related  information  in  preparation 
for  its  next  contract  period. 

The  burden  associated  with  this 
requirement  is  captured  above  in 
§422.306. 

State  Licensure  Requirement  (§  422.400) 

Except  in  the  case  of  a  PSO  granted 
a  waiver  under  Subpart  H  of  part  422. 
each  M+C  organization  must:  (1)  Be 
licensed  under  State  law.  or  otherwise 
authorized  to  operate  under  State  law. 
as  a  risk-bearing  entity  (as  defined  in 
§  422.2)  eligible  to  offer  health 
insurance  or  health  benefits  coverage  in 
each  State  in  which  it  offers  one  or  more 
M+C  plans;  (2)  If  not  commercially 
Ucensed.  obtain  certification  from  the 


State  that  the  organization  meets  a  level 
of  financial  solvency  and  such  other 
standards  as  the  State  may  require  for  it 
to  operate  as  an  M+C  organization;  and 
(3)  Demonstrate  to  HCFA  that— {i)  The 
scope  of  its  license  or  authority  allows 
the  organization  to  offer  the  type  of  M+C 
plan  or  plans  that  it  intends  to  offer  in 
the  State;  and  (ii)  If  applicable,  it  has 
obtained  the  State  certification  required 
under  §  422.400(b). 

The  regulations  at  §  422.400  require 
health  plans  to  demonstrate  to  HCFA 
that  they  meet  the  State  Ucensure 
requirement  of  section  1855(a)(1)  of  the 
Social  Security  Act.  As  explained  in  the 
preamble,  organizations  must  meet  both 
the  basic  requirement  of  State  Ucensure 
as  a  risk-bearing  entity,  as  well  as  the 
reqtiirement  that  the  scope  of  licensure 
be  consistent  with  the  type  (or  types)  of 
M+C  plan(s)  the  organization  will  be 
offering.  We  are  asking  new 
organizations  (i.e.,  other  than  current 
contractors)  to  submit,  as  part  of  the 
process  of  applying  for  an  M+C  contract, 
a  written  certification  showing  the 
organization's  licensure  status.  As  of  the 
date  of  pubUcation  of  this  interim  final 
regulation,  we  are  working  with  the 
National  Association  of  Insurance 
Commissioners  to  develop  a  form  that 
may  be  used  to  satisfy  this  requirement. 
A  written  statement  containing  the  same 
type  of  information  that  is  requested  in 
the  form  we  are  developing  would  also 
suffice  to  show  compliance  with  the 
statutory  requirement. 

The  written  certification  is  a 
combination  of  information  provided  by 
the  organization  proposing  to  enter  into 
an  M+C  contract,  and  information  to  be 
provided  by  the  appropriate  State 
regulatory  body  (e.g.  the  State 
department  of  insurance).  This  is 
necessary  because  the  written 
certification  serves  two  purposes.  First, 
it  provides  us  with  written  evidence  of 
compliance  with  the  State  licensure 
requirement  for  all  M+C  plans  an 
organization  may  wish  to  offer.  Second, 
it  serves  to  inform  State  regulators  of  the 
intention  of  organizations  doing 
business  within  the  State  with  regard  to 
M+C  offerings.  The  certification  process 
enables  the  State  to  ensure  that  the 
organization  is  complying  with  the 
State's  standards  for  Ucensure  (for 
example,  as  noted  in  the  preamble,  an 
HMO  that  proposes  to  offer  a  Medicare 
point-of-service  (POS)  product  may  be 
informed  by  the  State  that  HMO 
licensure  does  not  allow  an  organization 
to  offer  POS  products,  and  that 
licensure  as  an  indemnity  insurer  is 
required  in  that  State  in  order  to  offer 
a  POS  product). 

The  certification  will  have  to  be 
completed  (or  other  written 
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documentation  provided)  only  once  by 
each  M-t-C  organization,  unless  the 
nature  of  the  M+C  plan(s)  offered  by  the 
organization  differ  from  the  original 
certification  (e.g.,  an  HMO  may  decide 
at  some  later  date,  after  its  initial 
application  to  offer  a  POS  product — 
though  even  in  such  a  case,  a  new 
certification  may  not  be  necessary  to  the 
extent  that  we  are  aware  that  applicable 
State  law  does  not  require  a  different 
licensure  status).  We  estimate  that  the 
time  burden  for  the  M+C  organization  is 
10  minutes  or  less  for  completion  of  the 
certification  form,  or  preparation  of 
alternative  written  documentation. 
Similarly,  we  would  estimate,  that  the 
time  burden  for  the  State  regulatory 
body  should  be  15  minutes  or  less 
(including  time  necessary  to  verify 
information  &t>m  electronic  or  paper 
files). 

Because  we  are  estimating  that  there 
will  be  an  average  of  100  new  applicants 
per  year  for  M+C  contracts  over  the  next 
5  years,  and  because  this  requirement 
will  be  imposed  for  nearly  all 
organizations  on  a  one-time  basis,  we 
estimate  the  annual  total  burden  to  be 
25  minutes  per  respondent  x  100  annual 
responses  for  a  total  of  42  annual  hours. 

General  Provisions  (§  422.501  )/Contract 
Provisions  (§  422.502) 

In  order  to  qualify  as  an  M+C 
organization,  enroll  beneficiaries  in  any 
M+C  plans  it  offers,  and  be  paid  on 
behalf  of  Medicare  beneficiaries 
enrolled  in  those  plans,  an  M+C 
organization  must  enter  into  a  contract 
with  HCFA. 

Since  the  contract  requirements 
associated  with  these  sections  are 
reflective  the  requirements  and 
associated  burden  set  forth  in  other 
sections  of  Part  422,  the  remaining 
burden  associated  with  the 
requirements  of  these  sections  is  the 
time  required  for  a  M+C  organizations  to 
read  and  sign  the  contract.  It  is 
estimated  that  it  will  take  100  M+C 
organizations  on  an  annual  basis,  2 
hours  each  for  a  total  aimual  burden  of 
200  hours.  However,  we  solicit 
comment  on  the  burden  associated  with 
these  sections  as  it  relates  to  the  burden 
of  meeting  the  requirements  of  the 
contract  as  reflected  elsewhere  in  this 
regulation. 

Nonrenewal  of  Contract  (§422.506) 

An  M+C  organization  that  does  not 
intend  to  renew  its  contract,  must  notify 
HCFA,  each  Medicare  enrollee,  and  the 
general  public,  before  the  end  of  the 
contract.  Based  on  current  experience 
HCFA  receives  10  notifications  of  non- 
renewal on  an  annual  basis.  We  estimate 
that  the  burden  of  notifying  HCFA  is  2 


hours  per  notification  for  an  annual 
burden  of  20  hours. 

We  estimate  the  burden  associated 
with  notifying  enroUees  would  take  16 
hours  per  plan  to  draft  and  disseminate 
through  mass  mailings  information  of 
changes  to  affected  beneficiaries  for  an 
annual  burden  of  160  hours. 

We  anticipate  notification  to  the 
general  public  would  be  through  the 
same  notice  published  in  a  general 
circulation  newspaper  and  would  be  an 
additional  burden  of  4  hours  per 
organization  for  an  annual  burden  of  40 
hours. 

Modification  or  Termination  of  Contract 
by  Mutual  Consent  (§  422.508) 

An  M+C  organization  that  modifies  or 
terminates  it  contract  by  written  mutual 
consent  must  notify  HCTA,  each 
Medicare  enrollee,  and  the  general 
public,  within  timeframes  specified  by 
HCFA.  Based  on  current  experience 
HCFA  receives  less  then  10  notifications 
of  Modification  or  termination  on  an 
annual  basis  that  would  require 
notification  of  Medicare  eiuoUees  or  the 
general  public.  However,  we  estimate 
that  the  burden  of  notifying  HCFA  is  2 
hours  per  notification  for  an  annual 
burden  of  20  hours. 

Termination  of  Contract  by  HCFA 
(§411.510) 

If  HCFA  decides  to  terminate  a 
contract  for  reasons  other  than  the 
grounds  specified  in  §  422.510(a)(5),  the 
M+C  organization  notifies  its  Medicare 
enroUees  and  the  general  public  by 
publishing  a  notice  in  one  or  more 
newspapers  of  general  circulation  in 
each  community  or  county  located  in 
the  M+C  organization's  geographic  area 
of  the  termination  by  mail  and  at  least 
30  days  before  the  effective  date  of  the 
termination.  Based  upon  current 
experience  this  requirement  is  imposed 
pursuant  to  an  administrative  action 
against  fewer  than  10  organizations  on 
an  annual  basis.  Tlierefore,  these 
requirements  are  not  subject  to  the  PRA 
as  defined  in  5  CFR  1320.4  and  5  CFR 
1320.3(c). 

Termination  of  Contract  by  the  M+C 
Organization  (§422.512) 

The  M+C  organization  may  terminate 
the  M+C  contract  if  HCFA  fails  to 
substantially  carry  out  the  terms  of  the 
contract.  The  M+C  organization  must 
give  advance  notice  as  follows  as 
required  in  paragraphs  (a)(1)  through 
(a)(3)  of  §  422.512.  In  summary,  an  M+C 
organization  that  does  not  intend  to 
renew  its  contract,  it  must  notify  HCFA, 
each  Medicare  enrollee,  and  the  general 
public,  before  the  end  of  the  contract. 


Based  upon  current  experience  this 
requirement  is  imposed  on  fewer  than 
10  organizations  on  an  annual  basis. 
Therefore,  these  requirements  are  not 
subject  to  the  PRA  as  defined  in  5  CFR 
1320.3(c). 

Reporting  Requirements  (§  422.516) 

Each  M+C  organization  must  report  to 
HCFA  annually,  within  120  days  of  the 
end  of  its  fiscal  year  (unless  for  good 
cause  shown,  HCFA  authorizes  an 
extension  of  time),  the  requirements  in 
§422.516  (b)(1)  through  (b)(3).  The 
burden  associate  with  these 
requirements  is  currently  captured 
under  form  HCFA-906,  OMB  #0936- 
0469.  Although  the  burden  associated 
with  the  completion  of  the  HCFA-906 
differs  by  provider  type,  on  average,  the 
annual  burden  per  provider  is  17  annual 
hours,  for  a  total  burden  of  3,130  hours. 
In  the  near  future  HCFA  will  resubmit 
this  collection  to  OMB  for  approval  for 
use  by  M+C  organizations. 

For  any  employees'  health  benefits 
plan  that  includes  an  M+C  organization 
in  its  offerings,  the  M+C  organization 
must  furnish,  upon  request,  the 
information  the  plan  needs  to  fulfill  its 
reporting  and  disclosure  obligations 
under  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA).  The  M+C 
organization  must  furnish  the 
information  to  the  employer  or  the 
employer's  designee,  or  to  the  plan 
administrator,  as  the  term 
"administrator"  is  defined  in  ERISA. 

These  reporting  requirements  are 
currently  imposed  by  the  Department  of 
Treasury  and  therefore  impose  no 
addition  burden. 

Each  M+C  organization  must  make 
the  information  reported  to  HCFA  under 
§  422.502(f)(1)  available  to  its  enroUees 
upon  reasonable  request.  This  burden 
associated  with  this  requirement  is 
imposed  pursuant  to  the  dissemination 
of  enrollrnent/disenrollment 
information  referenced  in  Subpart  B  of 
this  regulation. 

Each  organization  must  notify  HCFA 
of  any  loans  or  other  special  financial 
arrangements  it  makes  with  contractors, 
subcontractors  and  related  entities. 

The  burden  associate  with  these 
requirements  is  currently  captured 
imder  form  HCFA-906,  OMB  #0938- 
0469.  In  the  near  future  HCFA  will 
resubmit  this  collection  to  OMB  for 
approval  for  use  by  M+C  organizations. 

Change  of  Ownership  (§  422.550) 

§  422.550  is  amended  to  require  in 
paragraph  (b)  that  an  M+C  organization 
must  provide  updated  financial 
information  and  a  discussion  of  the 
financial  and  solvency  impact  of  the 
change  of  ownership  on  the  surviving 
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organization.  The  burden  associated 
with  these  requirements,  which  is 
estimated  to  take  10  hours  per 
respondent  x  10  annual  respondents,  is 
airrently  captured  under  National  Data 
Reporting  Requirements,  form  HCFA- 
906,  0MB  #0938-0469.  In  the  near 
future  HCFA  will  resubmit  this 
collection  to  0MB  for  approval  for  use 
by  M+C  organizations. 

§  422.562  General  provisions. 

An  M+C  organization,  with  respect  to 
each  M+C  plan  that  it  offers,  must 
establish  and  maintain  written 
procedures  related  to;  (1)  the  grievance 
procedures  as  described  in  §  422.564,  (2) 
making  timely  organization 
determinations,  (3)  an  appeal  process 
that  meets  the  requirements  of  this 
Subpart  for  issues  that  involve 
organization  determinations. 

m  addition,  an  M+C  organization 
must  ensure  that  all  enroUees  receive 
written  information  about  the  grievance 
and  appeal  procedures  that  are  available 
to  them  through  the  M+C  organization 
and  complaint  process  available  to  the 
enroUee  under  the  PRO  process  as  set 
forth  under  section  1154{a)(14)  of  the 
Act. 

While  we  believe  the  initial  burden 
associated  v^th  meeting  these 
requirements  is  captured  elsewhere  in 
this  regulation,  we  solicit  conunent  on 
the  ongoing  burden  associated  with 
maintaining  and  disseminating  the 
information  requirements  set  forth  in 
this  section. 

Standard  Timeframes  and  Notice 
Requirements  for  Organization 
Determinations  (§  422.568) 

When  a  party  has  made  a  request  for 
a  service,  the  M+C  organization  must 
notify  the  enrollee  of  its  determination 
as  expeditiously  as  the  enrollee 's  health 
condition  requires,  but  no  later  than  30 
calendar  days  after  the  date  the 
organization  receives  the  request  for  a 
standard  organization  determination. 

If  an  M+C  organization  decides  to 
deny  service  or  payment  in  whole  or  in 
part,  it  must  give  the  enrollee  written 
notice  of  the  determination. 

The  burden  associated  with  this 
requirement  is  discussed  below  in 
§422.572. 

Expediting  Certain  Organization 
Determinations  (§  422.570) 

To  ask  for  an  expedited 
determination,  an  eiu^Uee  or  a  health 
care  professional  must  submit  an  oral  or 
written  request  directly  to  the  M+C 
organization  or,  if  applicable,  to  the 
entity  responsible  for  making  the 
determination,  as  directed  by  the  M+C 
organization.  A  physician  may  provide 


oral  or  written  support  for  a  request  for 
an  expedited  determination. 

If  an  M+C  organization  denies  a 
request  for  expedited  determination,  it 
must  give  the  enrollee  prompt  oral 
notice  of  the  denial  and  follow  up, 
within  2  working  days,  with  a  written 
letter  that:  (1)  Explains  that  the  M+C 
organization  will  process  the  request 
using  the  30-calendar-day  timeframe  for 
standard  determinations,  (2)  informs  the 
enrollee  of  the  right  to  file  a  grievance 
if  he  or  she  disagrees  with  the  M+C 
organization's  decision  not  to  expedite; 
and  (3)  provides  instructions  about  the 
grievance  process  and  its  timeframes. 

If  an  M+C  organization  grants  a 
request  for  expedited  determination,  it 
must  make  the  determination  and  give 
notice  in  accordance  with  §  422.572. 

The  burden  associated  with  this 
requirement  is  discussed  below  in 
§422.572. 

Timeframes  and  Notice  Requirements 
for  Expedited  Organization 
Determinations  (§  422.572} 

Except  as  provided  in  paragraph  (b)  of 
§  422.572,  an  M+C  organization  that 
approves  a  request  for  expedited 
determination  must  make  its 
determination  and  notify  the  enrollee 
(and  the  physician  as  warranted  by  the 
p>atient's  medical  condition  or  situation) 
of  its  decision,  whether  adverse  or 
favorable,  as  expeditiously  as  the 
enrollee's  health  condition  requires,  but 
not  later  than  72  hours  after  receiving 
the  request. 

The  M+C  organization  may  extend  the 
72-hour  deadline  by  up  to  14  calendar 
days  if  the  enrollee  requests  the 
extension  or  if  the  organization  finds 
that  it  needs  additional  information  and 
the  delay  is  in  the  interest  of  the 
enroUee  (for  example,  the  receipt  of 
additionzd  medical  evidence  may 
change  an  M+C  organization's  decision 
to  deny).  The  M+C  organization  must 
notify  the  enrollee  of  its  determination 
before  or  immediately  upon  expiration 
of  the  extension. 

If  the  M+C  organization  first  notifies 
an  enrollee  of  its  expedited 
determination  orally,  it  must  mail 
written  confirmation  to  the  enrollee 
within  2  working  day>  of  the  oral 
notification. 

Organizations  that  contract  with 
HCFA  under  the  M+C  program  are 
required  to  implement  procedures  for 
making  timely  organization 
determinations  and  for  resolving 
reconsiderations  and  other  levels  of 
appeals  with  respect  to  these 
determinations.  In  general,  organization 
determinations  involve  whether  an 
enrollee  is  entitled  to  receive  a  health 
service  or  the  amount  the  enrollee  is 


expected  to  pay  for  that  service.  A 
reconsideration  consists  of  a  review  of 
an  adverse  organization  determination 
(a  decision  by  an  M+C  organization  that 
is  unfavorable  to  the  M+C  enrollee,  in 
whole  or  in  part)  by  either  the  M+C 
organization  itself  or  an  independent 
review  entity.  We  use  the  term  "appeal" 
to  denote  any  of  the  procedures  that 
deal  with  the  review  of  organization 
determinations,  including 
reconsiderations,  hearings  before 
administrative  law  judges  (ALJs), 
reviews  by  the  Departmental  Appeals 
Board  (DAB)  and  judicial  review.  As 
discussed  in  detail  in  section  D.M  of 
this  preamble,  the  organization 
determination  and  appeal  requirements 
for  M+C  organizations  that  are  set  forth 
in  this  interim  final  rule  are  largely 
based  on  the  existing  rules  for  managed 
care  organizations  under  Part  417, 
Subpart  Q,  Beneficiary  Appeals. 
Sections  422.568.  422.570,  and 
422.572  contain  the  applicable 
requirements  for  initial  organization 
determinations,  which  include 
submission  of  an  oral  or  written  request 
from  an  enrollee,  and  notification 
procedures  that  the  M+C  organization 
must  follow  when  it  makes  a 
determination.  We  estimate  that 
approximately  20  percent  of  the 
approximately  1  million  M+C  enrollees 
may  make  a  request  for  an  organization 
determination  in  a  year,  with  an 
estimated  burden  of  2  minutes  per 
request.  Estimated  notification  burden 
associated  with  these  requests  is  5 
minutes  per  request.  The  total  overall 
aiuiual  burden  for  enrollee  requests  and 
organizational  notification  burden  is 
33,333  hoiu^  and  83,333  hours 
respectively. 

Request  for  a  Standard  Reconsideration 
(§422.582) 

A  party  to  an  organization 
determination  must  ask  for  a 
reconsideration  of  the  determination  by 
filing  a  written  request  with:  (1)  The 
M+C  organization  that  made  the 
organization  determination;  (2)  an  SSA 
office;  or  (3)  in  the  case  of  a  qualified 
railroad  retirement  beneficiary,  an  RRB 
office. 

If  the  60-day  period  in  which  to  file 
a  request  for  a  reconsideration  has 
expired,  a  party  to  the  organization 
determination  may  file  a  request  for 
reconsideration  with  the  M+C 
organization,  SSA.  or  an  RRB  office.  If 
SSA  or  RRB  receives  a  request,  it 
forwards  the  request  to  the  M+C 
organization  for  its  reconsideration.  The 
request  for  reconsideration  and  to 
extend  the  timefi^me  must:  (1)  Be  in 
writing;  and{  2)  state  why  the  request  for 
reconsideration  was  not  filed  on  time. 
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The  party  who  files  a  request  for 
reconsideration  may  withdraw  it  by 
filing  a  written  request  for  withdrawal  at 
one  of  the  places  listed  in  paragraph  (a) 
of  this  section. 

The  burden  associated  with  this 
requirement  is  discussed  below  in 
§422.602. 

Expediting  Certain  Reconsiderations 
(§422.584) 

To  ask  for  an  expedited 
reconsideration,  an  enrollee  or  a  health 
care  professional  (on  behalf  of  an 
enrollee)  must  submit  an  oral  or  written 
request  directly  to  the  M+C  drganization 
or,  if  applicable,  to  the  entity 
responsible  for  making  the 
reconsideration,  as  directed  by  the  M+C 
organization.  A  physician  may  provide 
oral  or  written  support  for  a  request  for 
an  expedited  reconsideration. 

If  an  M-t-C  organization  denies  a 
request  for  expedited  reconsideration,  it 
must  take  the  following  actions:  (1) 
Automatically  transfer  a  request  to  the 
standard  timeframe  and  make  the 
determination  within  the  45-day 
time&Bme  established  in  §  422.590(a); 
(2)  give  the  enrollee  prompt  oral  notice, 
and  follow  up,  within  2  working  days, 
with  a  written  letter  that — (i)  Explains 
that  the  M+C  organization  will  process 
the  enrollee's  request  using  the  45-day 
timeframe  for  standard  reconsiderations, 
(ii)  informs  the  enrollee  of  the  right  to 
file  a  grievance  if  he  or  she  disagrees 
with  the  organization's  decision  not  to 
expedite,  and  (iii)  provides  instructions 
about  the  grievance  process  and  its 
time&^mes. 

If  an  M+C  organization  grants  a 
request  for  expedited  reconsideration,  it 
must  conduct  the  reconsideration  and 
give  notice  in  accordance  with 
§  422.590(d). 

The  burden  associated  with  this 
requirement  is  discussed  below  in 
§422.602. 

Timeframes  and  Responsibility  for 
Reconsiderations  (422.590) 

If  the  M+C  organization  makes  a 
reconsidered  determination  that  affirms, 
in  whole  or  in  part,  its  adverse 
organization  determination,  it  must 
prepare  a  written  explanation  and  send 
the  case  file  to  the  independent  entity 
contracted  by  HCFA  as  expeditiously  as 
the  enrollee's  health  condition  requires, 
but  no  later  than  45  calendar  days  from 
the  date  it  receives  the  request  for  a 
standard  reconsideration.  The 
organization  must  make  reasonable  and 
diligent  efforts  to  assist  in  gathering  and 
forwarding  information  to  the 
independent  entity. 

If  the  M+C  organization  affirms,  in 
whole  or  in  part,  its  adverse 


organization  determination,  it  must 
prepare  a  written  explanation  and  send 
the  case  file  to  the  independent  entity 
contracted  by  HCFA  no  later  than  60 
calendar  days  from  the  date  it  receives 
the  request  for  a  standard 
reconsideration.  The  organization  must 
make  reasonable  and  diligent  efforts  to 
assist  in  gathering  and  forwarding 
information  to  the  independent  entity. 

If  the  M+C  organization  fails  to 
provide  the  enrollee  with  a  reconsidered 
determination  within  the  timeframes 
specified  in  paragraph  (a)  or  paragraph 
(b)  of  this  section,  or  to  obtain  a  good 
cause  extension  described  in  paragraph 
(e)  of  this  section,  this  failure 
constitutes  an  affirmation  of  its  adverse 
organization  determination,  and  the 
M+C  organization  must  submit  the  file 
to  the  independent  entity  in  the  same 
manner  as  described  under  paragraphs 
(a)(2)  and  (b)(2)  of  this  section. 

The  M+C  organization  may  extend  the 
72-hour  deadhne  by  up  to  14  calendar 
days  if  the  enrollee  requests  the 
extension  or  if  the  organization  finds 
that  it  needs  additional  information  and 
the  delay  is  in  the  interest  of  the 
enrollee  (for  example,  the  receipt  of 
additional  medical  evidence  may 
change  an  M+C  organization's  decision 
to  deny).  The  M+C  organization  must 
notify  the  enrollee  of  its  determination 
before  or  immediately  upon  expiration 
of  the  extension. 

If  the  M+C  organization  first  notifies 
an  enrollee  orally  of  a  completely 
favorable  expedited  reconsideration,  it 
must  mail  written  confirmation  to  the 
enrollee  within  2  working  days. 

If,  as  a  result  of  its  reconsideration, 
the  M+C  organization  affirms,  in  whole 
or  in  part,  its  adverse  exp>edited 
organization  determination,  the  M+C 
organization  must  submit  a  written 
explanation  and  the  case  file  to  the 
independent  entity  contracted  by  HCFA 
within  24  hours.  'The  organization  must 
make  reasonable  and  diligent  efforts  to 
assist  in  gathering  and  forwarding 
information  to  the  independent  entity. 

If  the  M+C  organization  refers  the 
matter  to  the  independent  entity  as 
described  under  this  section,  it  must 
concurrently  notify  the  enrollee  of  that 
action. 

If  the  M+C  organization  fails  to     , 
provide  the  enrollee  with  the  results  of 
its  reconsideration  within  the  timeframe 
described  in  paragraph  (d)  of  this 
section,  this  failure  constitutes  an 
adverse  reconsidered  determination, 
and  the  M+C  organization  must  submit 
the  file  to  the  independent  entity  within 
24  hours  of  expiration  of  the  timeframe 
set  forth  in  paragraph  (d)  of  this  section. 


The  burden  associated  with  this 
requirement  is  discussed  below  in 
§422.602. 

Notice  of  Reconsidered  Determination 
by  the  Independent  Entity  (§  422.594) 

When  the  independent  entity  makes 
the  reconsidered  determination,  it  is 
responsible  for  mailing  a  notice  of  its 
reconsidered  determination  to  the 
parties  and  for  sending  a  copy  to  HCFA. 

See  discussion  below. 

Request  for  an  ALj  Hearing  (§  422.602) 

A  party  must  file  a  written  request  for 
a  hearing  at  one  of  the  places  hsted  in 
§  422.582(a)  or  with  the  independent, 
outside  entity.  The  organizations  Usted 
in  §  422.582(a)  forward  the  request  to 
the  independent,  outside  entity,  which 
is  responsible  for  transferring  the  case  to 
the  appropriate  AL]  hearing  office. 

Sections  422.582,  422.584,  and 
422.590  contain  the  applicable 
requirements  for  reconsiderations  by  an 
M+C  organization  of  adverse 
organization  determinations.  The 
required  procedures  generally  involve  a 
written  request  from  an  enrollee, 
preparation  of  a  brief  written 
explanation  and  case  file  by  the  M+C 
organization,  and  notification  of  the 
decision  by  the  M+C  organization.  Only 
about  0.5  percent  of  organization 
determinations,  [that  is,  about  20,000 
cases  per  year],  ever  reach  the 
reconsideration  stage.  For  these  cases, 
we  estimate  a  burden  on  the  requesting 
enrollee  of  approximately  20  minutes 
per  case  and  a  burden  on  the  M+C 
organization  of  approximately  4  hours, 
including  both  information  collection 
and  notification.  Note  that  §422.590 
specifies  that  if  an  M+C  organization 
affirms,  in  whole  or  in  part,  its  adverse 
organization  determination,  it  must 
forward  the  case  to  an  independent 
entity  contracted  by  HCFA  for  further 
review.  We  estimate  that  approximately 
50  percent  (10,000)  of  reconsidered 
cases  result  in  a  decision  that  is  adverse 
to  the  enrollee,  and  thus  review  by  the 
independent  entity.  For  these  cases,  we 
estimate  an  additional  burden  on  the 
M+C  organization  of  approximately  2 
hours  per  case.  Thus,  the  estimated  total 
annual  burden  on  M+C  organizations 
associated  with  reconsiderations  is 
100,000  hours  (4  hours  times  20,000 
cases  plus  2  hours  times  10,000  cases). 

About  30  percent  of  reconsideration 
requests  that  reach  the  independent 
entity  level  are  resolved  fully  in  favor  of 
the  enrollee.  For  the  other  7,000  cases, 
an  enrollee  may  pursue  additional 
appeals,  beginning  vdth  an  appeal  to  an 
ALJ.  Only  about  10  percent  of  these 
cases  are  appealed  to  the  ALJ,  and  for 
these  700  cases,  we  estimate  an 
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incremental  burden  of  20  minutes  on 
the  enrollee  to  make  the  request  for  an 
appeal  under  §  422.602,  and  2  hours  on 
the  M-t-C  organization  for  additional 
information  collection  associated  with 
the  appeal.  Finally,  under  §§  422.608 
and  422.612,  enroUees  or  M+C 
organizations  may  appeal  ALJ  decisions 
to  the  Departmental  Appeal  Board,  and 
subsequently  request  judicial  review. 
We  would  estimate  an  incremental 
burden  of  an  additional  2  to  4  hours  per 
case,  with  only  about  20  DAB  cases  and 
10  judicitd  review  cases  per  year 

How  M+C  Organizations  Must  Notify 
EnroUees  of  Noncoverage  of  Inpatient 
Hospital  Care  (§  422.620) 

The  M+C  organization  must  give  the 
enrollee  written  notice  that  includes  the 
following:  (1)  The  reason  why  inpatient 
hospital  care  is  no  longer  needed.  (2)  the 
effective  date  of  the  ermillee's  liability 
for  continued  inpatient  care,  and  (3)  the 
enrollee's  appeal  rights.  If  the  M+C 
organization  allows  the  hospital  to 
determine  whether  inpatient  care  is 
necessary,  the  hospital  obtains  the 
conciurence  of  the  contracting 
physician  responsible  for  the  enrollee's 
hospital  care  or  of  another  physician  as 
authorized  by  the  M+C  organization, 
and  notifies  the  enrollee,  following  the 
procedures  set  forth  in  §  412.42(c)(3)  of 
this  chapter. 

The  burden  associated  with  this 
requirement  is  discussed  below  in 
§  422.622. 

Requesting  Immediate  PRO  Review  of 
Noncoverage  of  Inpatient  Hospital  Care 
(§422.622) 

For  the  immediate  PRO  review 
process,  the  enrollee  must  submit  the 
request  for  immediate  review  in  writing 
or  by  telephone  to  the  PRO  that  has  an 
agreement  with  the  hospital  under 
§  466.78  of  this  chapter  by  noon  of  the 
first  working  day  after  he  or  she  receives 
written  notice  that  the  M+C 
organization  or  hospital  has  determined 
that  the  hospital  stay  is  no  longer 
necessary. 

Under  §  422.620,  an  M+C  organization 
is  required  to  provide  an  M+C  eruoUee, 
before  a  hospital  discharge,  with  a 
written  notice  of  noncoverage  if  it 
decides  that  inpatient  care  is  no  longer 
necessary.  Section  422.622  provides  the 
procedures  that  are  to  be  followed  if  an 
enrollee  by  the  enrollee  and  the  M+C 
organization  if  the  enrollee  wishes  to 
request  PRO  review  of  the  M+C 
organization's  decision.  We  estimate 
that  there  will  be  no  more  than  1,000  of 
these  type  of  cases  per  year  under  the 
M+C  program.  We  estimate  that  the 
reporting  burden  for  an  M+C 
organization  to  provide  written  notice  of 


noncoverage  to  be  approximately  10 
minutes  per  notice;  for  an  M+C  enrollee 
to  complete  a  request  for  immediate 
PRO  review  to  be  approximately  10 
minutes  per  request;  and  for  the  M+C 
organization  to  submit  requested 
medical  information  to  the  PRO.  to  be 
approximately  2  hours  per  response. 

In  response  to  a  request  from  the  M+C 
organization,  the  hospital  must  submit 
medical  records  and  other  pertinent 
information  to  the  PRO  by  close  of 
business  of  the  first  full  working  day 
immediately  following  the  day  the 
organization  makes  its  request. 

Given  that  this  requirement  is 
imposed  pursuant  to  an  administrative 
action  against  an  organization,  this 
requiiem«at  is  not  subject  to  the  PRA  as 
defined  in  5  CFR  1320.4. 

Request  for  Reconsideration  (§  422.650) 

A  request  for  reconsideration  must  be 
made  in  writing  and  filed  with  any 
HCFA  office  within  15  days  from  the 
date  of  the  notice  of  the  initial 
determination.  Based  upon  current 
experience  this  requirement  is  imposed 
pursuant  to  an  adininistrative  action 
against  fewer  than  10  organizations  on 
an  aimual  basis.  Therefore,  these 
requirements  are  not  subject  to  the  PRA 
as  defined  in  5  CFR  1320.3(c)  and  5  CFR 
1320.4. 

The  M+C  organization  or  M+C 
contract  applicant  who  filed  the  request 
for  a  reconsideration  may  withdraw  it  at 
any  time  before  the  notice  of  the 
reconsidered  determination  is  mailed. 
The  request  for  withdrawal  must  be  in 
writing  and  filed  with  HOf  A.  Based 
upon  current  experience  this 
requirement  is  imposed  pursuant  to  an 
adininistrative  action  against  fewer  than 
10  organizations  on  an  annual  basis. 
Therefore,  these  requirements  are  not 
subject  to  the  PRA  as  defined  in  5  CFR 
1320.3(c)  and  5  CFR  1320.4. 

Request  for  Hearing  (§  422.662) 

A  request  for  a  hearing  must  be  made 
in  writing  and  filed  by  an  authorized 
official  of  the  applicant  entity  or  M+C 
organization  that  was  the  party  to  the 
determination  under  appeal.  The 
request  for  a  hearing  must  be  filed  with 
any  HCFA  office  within  15  days  after 
the  date  of  receipt  of  the  notice  of  initial 
or  reconsidered  determination. 

Based  upon  citrrent  experience  this 
requirement  is  imposed  pursuant  to  an 
administrative  action  against  fewer  than 
10  organizations  on  an  annual  basis. 
Therefore,  these  requirements  are  not 
subject  to  the  PRA  as  defined  in  5  CFR 
1320.3(c)  and  5  CFR  1320.4. 


Disqualification  of  Hearing  Officer 
(§422.668) 

A  hearing  officer  may  not  conduct  a 
hearing  in  a  case  in  which  he  or  she  is 
prejudiced  or  partial  to  any  party  or  has 
any  interest  in  the  matter  pending  for 
decision. 

If  the  hearing  officer  does  not 
withdraw,  the  objecting  party  may,  aftef ' 
the  hearing,  present  objections  and 
request  that  the  officer's  decision  be 
revised  or  a  new  hearing  be  held  before 
another  hearing  officer.  The  objections 
must  be  subpiitted  in  writing  to  HCFA. 

Based  upon  current  experience  these 
requirements  are  imposed  pursuant  to 
an  administrative  action  against  fewer 
than  10  organizations  on  an  annual 
basis.  Therefore,  these  requirements  are 
not  subject  to  the  PRA  as  defined  in  5 
CFR  1320.3(c)  and  5  CFR  1320.4. 

Time  and  Place  of  Hearing  (§  422.670) 

The  hearing  officer  fixes  a  time  and 
place  for  the  hearing,  which  is  not  to 
exceed  30  days  from  the  receipt  of  the 
request  for  the  hearing,  and  sends 
written  notice  to  the  parties.  The  notice 
also  informs  the  parties  of  the  general 
and  specific  issues  to  be  resolved  and 
information  about  the  hearing 
procedure. 

Based  upon  current  experience  these 
requirements  are  imposed  pursuant  to 
an  administrative  action  against  fewer 
than  10  organizations  on  an  amiual 
basis.  Therefore,  these  requirements  are 
not  subject  to  the  PRA  as  defined  in  5 
CFR  1320.3(c)  and  5  CFR  1320.4. 

Record  of  Hearing  (§  422.686) 

A  complete  record  of  the  proceedings 
at  the  hearing  is  made  and  transcribed 
and  made  available  to  all  parties  upon 
request.  Based  upon  current  experience 
these  requirements  are  imposed 
pursuant  to  tui  administrative  action 
against  fewer  than  10  organizations  on 
an  annual  basis.  Therefore,  these 
requirements  are  not  subject  to  the  PRA 
as  defined  in  5  CFR  1320.3(c)  and  5  CFR 
1320.4. 

Notice  and  Effect  of  Hearing  Decision 
(§422.690) 

As  soon  as  practical  after  the  close  of 
the  hearing,  the  hearing  officer  issues  a 
written  decision  that:  (1)  Is  based  upon 
the  evidence  of  record,  and  (2)  contains 
separately  numbered  findings  of  fact 
and  conclusions  of  law.  And.  the 
hearing  officer  provides  a  copy  of  the 
hearing  decision  to  each  party.  Based 
upon  CTirrent  experience  these 
requirements  are  imposed  pursuant  to 
an  administrative  action  against  fewer 
than  10  organizations  on  an  annual 
basis.  Therefore,  these  requirements  are 
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not  subject  to  the  PRA  as  defined  in  5 
CFR  1320.3(c)  and  5  CFR  1320.4. 

Effect  of  Revised  Determination 
(§422.698) 

The  revision  of  an  initial  or 
reconsidered  determination  is  binding 
unless  a  party  files  a  written  request  for 
hearing  of  the  revised  determination  in 
accordance  with  §  422.662.  Based  upon 
current  experience  these  requirements 
are  imposed  pursuant  to  an 
administrative  action  against  fewer  than 
10  organizations  on  an  annual  basis. 
Therefore,  these  requirements  are  not 
subject  to  the  PRA  as  defined  in  5  CFR 
1320.3(c)  and  5  CFR  1320.4. 

As  a  note,  the  public  will  be  afforded 
several  subsequent  comment  periods  in 
future  publications  of  Federal  Register 
notices  announcing  our  intention  to 
seek  OMB  approval  of  standardized 
information  collection  requirements 
such  as  the  ACR  and  contractor 
application  forms  that  will  be  submitted 
to  OMB  in  the  near  future. 

We  have  submitted  a  copy  of  this  rule 
to  OMB  for  its  review  of  the  information 
collection  requirements  above.  To 
obtain  copies  of  the  supporting 
statement  for  these  collection 
requirements  and  any  currently 
approved  forms  that  are  related  to  the 
proposed  paperwork  collections 
referenced  above,  E-mail  your  request, 
including  your  address,  phone  number 
and  HCFA  regulation  identifier  HCFA- 
1011.  to  Paperwork@hcfa.gov.  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

As  noted  above,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  mailed 
and/or  faxed  to  the  designee  referenced 
below,  within  ten  working  days  of 
publication  of  this  collection  in  the 
Federal  Register. 

Health  Care  Financing  Administration. 
Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group.  Division  of 
HCFA  Enterprise  Standards.  Room 
C2-26-17,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  Attn: 
John  Burke  HCFA-1030.  Fax  Number: 
(410)  786-1415 
And 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC 
20503,  Attn:  Allison  Herron  Eydt, 
HCFA  Desk  Officer.  Fax  Number: 
(202)  395-6974  or  (202)  395-5167 

VII.  Responses  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 


acknowledge  or  respond  to  them 
individually.  We  will,  however, 
consider  all  comments  that  we  receive 
by  the  date  specified  in  the  DATES 
section  of  this  preamble,  and,  if  we 
proceed  with  a  subsequent  document, 
we  will  respond  to  the  comments  in  that 
document. 

VIII.  Waiver  of  Proposed  Rulemaking 
and  Waiver  of  Delayed  Effective  Date 

Because  the  Secretary  is  exercising 
discretion  in  implementing  sections 
1851  through  1857  and  section  1859  of 
the  Act,  ordinarily  we  would  pubUsh  a 
notice  of  proposed  rulemaking  and 
afford  a  period  for  public  comments. 
Further,  we  generally  provide  for  final 
rules  to  be  effective  no  sooner  than  30 
days  after  the  date  of  publication  unless 
we  find  good  cause  to  waive  the  delay. 
However,  section  1856(b)(1)  of  the  Act 
requires  that  these  regulations  be 
published  by  June  1.  1998,  and  provides 
that  in  order  to  carry  out  this 
requirement  we  may  promulgate 
regulations  that  take  effect  on  an  interim 
basis,  after  notice  and  pending 
opportunity  for  public  comment. 

On  January  20,  1998,  we  published  a 
notice  in  the  Federal  Register  in  which 
we  requested  public  comments  on  the 
implementation  of  the  M+C  program. 
We  received  approximately  90  items  of 
correspondence  in  response  to  that 
notice.  Further,  on  February  4,  1998,  we 
held  a  public  meeting  to  discuss  issues 
and  concerns  from  plans,  providers, 
beneficiaries,  and  other  interested 
parties  on  the  requirements  and 
implementation  of  the  Medicare+Choice 
program.  Approximately  600 
individuals  representing  managed  care 
organf^tions.  local  governmental 
agencies,  and  advocacy  groups  attended 
that  meeting. 

Because  of  the  need  to  publish 
regulations  timely  and  in  light  of  the 
fact  that  we  previously  provided 
opportunity  for  public  comment,  we 
find  good  cause  to  waive  the  notice  of 
proposed  rulemaking  and  to  issue  this 
final  rule  on  an  interim  basis.  We  are 
providing  a  90-day  comment  period  for 
public  comment.  We  also  find  good 
cause  to  waive  the  delay  in  the  effective 
date  of  this  rule. 

IX.  Effect  of  the  Contract  With  America 
Advancement  Act  of  1996  (Public  Law 
104-121) 

This  rule  has  been  determined  to  be 
a  major  rule  as  defined  in  Title  5. 
United  States  Code,  section  804(2). 
Ordinarily  under  5  U.S.C.  801,  as  added 
by  section  251  of  Public  Law  104-121, 
a  major  rule  shall  take  effect  60  days 
after  the  later  of  (1)  the  date  a  report  on 
the  rule  is  submitted  to  the  Congress,  or 


(2)  the  date  the  rule  is  published  in  the 
Federal  Register.  However,  section 
808(2)  of  Title  5.  United  States  Code, 
provides  that,  notwithstanding  5  U.S.C 
801,  a  major  rule  shall  take  effect  at 
such  time  as  the  Federal  agency 
determines  if  for  good  cause  the  agency 
finds  that  notice  and  comment 
procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  pubUc 
interest.  As  explained  above,  for  good 
cause  we  find  that  it  was  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  to  complete  notice  and 
comment  procedures  before  publication 
of  this  rule.  Accordingly,  pursuant  to  5 
U.S.C.  808(2),  these  regulations  are 
effective  on  July  27, 1998. 

BLUNO  CODE  4120-01-^ 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below. 
A.  Part  400 

PART  40a-INTROOUCTION; 
DEFINITIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh)  and  44  U.S.C.  chapter  35. 

2.  In  §  400.200,  the  definition  for 
"PRO"  is  revised  and  the  following 
definitions  are  added  in  alphabetical 
order  to  read  as  follows. 

S  400.200    General  definlttons. 

ALf  stands  for  administrative  law 
judge. 

***** 

NCD  stands  for  national  coverage 
determination. 

***** 

Peer  review  organization  means  an 
organization  that  has  a  contract  with 
HCFA,  under  part  B  of  title  XI  of  the 
Act,  to  perform  utilization  and  quality 
control  review  of  the  health  care 
furnished,  or  to  be  furnished,  to 
Medicare  beneficiaries. 

PRO  stands  for  peer  review 
organization. 

*  *  *  A  *  « 

RRB  stands  for  Railroad  Retirement 
Board. 


3.  In  §  400.202  a  definition  of 
"national  coverage  determination"  is 
added  in  alphabetical  order  to  read  as 
follows. 

§  400.202    Definitions  specific  to  Medicare. 

***** 

National  coverage  determination 
(NCD)  means  a  national  policy 
determination  regarding  the  coverage 
status  of  a  particular  service,  that  HCFA 
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makes  under  section  1862(a)(1)  of  the 
Act,  and  publishes  as  a  Federal  Register 
notice  or  HCFA  Ruling.  (The  term  does 
not  include  coverage  changes  mandated 
by  statute.) 


B.  Part  403 

PART  403— SPECIAL  PROGRAMS  AND 
PROJECTS 

1.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authority.  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 

2.  In  §  403.205,  paragraph  (d) 
introductory  text  is  revised  to  read  as 
follows: 

§  403.205    Medicare  supplemental  policy. 
•         •         •         •         • 

(d)  Medicare  supplemental  poUcy 
does  not  include  a  Medicare+Choice 
plan  or  any  of  the  following  health 
insurance  policies  or  health  benefit 
plans: 


C.  Part  410 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Part  410  is  amended  as  set  forth 
below. 

a.  Section  410.57  is  revised  to  read  as 
follows: 

§4ia57    Pneumococcal  vaccine  and  flu 
vaccine. 

(a)  Medicare  Part  B  pays  for 
pneumococcal  vaccine  and  its 
administration  when  reasonable  and 
necessary  for  the  prevention  of  disease, 
if  the  vaccine  is  ordered  by  a  doctor  of 
medicine  or  osteopathy. 

(b)  Medicare  Part  B  pays  for  the 
influenza  virus  vaccine  and  its 
administration. 

b.  Section  410.152  is  amended  to  add 
a  paragraph  (1)  to  read  as  follows: 

§410.152    Amounts  Of  Payment 

•         •         •         •         • 

(1)  Amount  of  payment:  Flu  vaccine. 
Medicare  Part  B  pays  100  percent  of  the 
Medicare  allowed  charge. 

D.  Part  411 


PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

$411.15    [Amended] 

2.  In  §  411.15,  in  paragraph  (e),  the 
following  changes  are  made: 

a.  The  "and"  at  the  end  of  paragraph 
(e)(2)  is  removed. 

b.  A  semicolon  and  the  word  "and" 
are  added  at  the  end  of  paragraph  (e)(3). 

c.  A  new  paragraph  (e)(4)  is  added,  to 
read  as  follows: 

§411.15    Particular  services  excluded  from 
coverage. 

•  •         •         •         • 

(e)*  •  • 

(4)  Influenza  vaccinations  that  are 
reasonable  and  necessary  for  the 
prevention  of  illness. 

•  •        •        •        • 

3.  In  §  411.355,  a  new  paragraph  (c)(5) 
is  added,  to  read  as  follows: 

§  41 1 .355    General  exceptions  to  referral 
prohibitions  related  to  botn  ownerahip/ 
Investment  and  compensation. 


(c)*  •  * 

(5)  A  coordinated  care  plan  (within 
the  meaning  of  section  1851(a)(2)(A)  of 
the  Act)  offered  by  an  organization  in 
accordance  with  a  contract  with  HCFA 
under  section  1857  of  the  Act  and  part 
422  of  this  chapter. 

E.  Part  417  • 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh).  sees.  1301. 1306.  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e, 
300e-5.  and  300e-9);  and  31  U.S.C  9701. 

2.  Section  417.402  is  revised  to  read 
as  follows: 

§  41 7.402    Effective  date  of  initial 
regulations. 

(a)  The  changes  made  to  section  1876 
of  the  Act  by  section  114  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  became  effective  on  February  1, 
1985,  the  effective  date  of  the  initial 
implementing  regulations. 

(d)  The  changes  made  to  section  1876 
of  the  Act  by  section  4002  of  the 


Balanced  Budget  Act  (BBA)  of  1997  are 
incorporated  in  section  422  except  for 
1876  cost  contracts.  Upon  enactment  of 
the  BBA  (August  5. 1997)  no  new  cost 
contracts  or  service  area  expansions  are 
accepted  by  HCFA  except  for  current 
Health  Care  Prepayment  Plans  that  may 
convert  to  1876  cost  contracts.  Also, 
1876  cost  contracts  may  not  be  extended 
or  renewed  beyond  December  31.  2002. 
3.  In  §  417.413,  paragraphs  (d)(1)  and 
(d)(2)  introductory  text  are  revised  and 
new  paragraphs  (d)(2)  (iii)  and  (d)(8)  are 
added  to  read  as  follows: 

§  417.41 3    Qualifying  condition:  Operating 
experience  and  enrollment 

•         *  •  •         * 

(d)  Standard:  Composition  of 
enrollment.  (1)  Requirement.  Except  as 
specified  in  paragraphs  (d)(2)  and  (e)  of 
this  section,  not  more  than  50  percent 
of  an  HMO's  or  CMP's  enrollment  may 
be  Medicare  beneficiaries. 

(2)  Waiver  of  composition  of 
enrollment  standard.  HCFA  may  waive 
compliance  with  the  requirements  of 
paragraph  (d)(1)  of  this  section  if  the 
HMO  or  CMP  has  made  and  is  making 
reasonable  efforts  to  enroll  individuals 
who  are  not  Medicare  beneficiaries  and 
it  meets  one  of  the  following 
reqtiirements: 

(iii)  The  HMO  or  CMP  requests  waiver 
of  the  composition  rule  because  it  is  in 
the  public  interest.  The  organization 
provides  documentation  that  supports 
one  of  the  following: 

(A)  The  organization  serves  a 
medically  underserved  rural  or  luhan 
area. 

(B)  The  organization  demonstrates  a 
long-term  business  and  community 
service  commitment  to  the  area. 

(C)  The  organization  believes  that  a 
waiver  is  necessary  to  promote  managed 
care  choices  in  an  area  with  limited  or 
no  managed  care  choices. 

•  *         *         •         * 

(8)  Termination  of  composition 
standard.  The  50  percent  composition 
of  Medicare  beneficiaries  terminates  for 
all  managed  care  plans  on  December  31, 

1998. 

•  •         *         •         • 

4.  In  §  417.426.  a  new  paragraph  (a)(4) 
is  added  to  read  as  follows: 

§417.426    Open  enrollment  requirements, 
(a)  Basic  requirements.  •    *    * 
(4)  An  HMO  or  CMP  with  a  risk 
contract  must  accept  applications  fi'om 
eligible  Medicare  beneficiaries  during 
the  month  of  November  1998. 

•  •         •         •         * 

5.  Section  417.428  is  revised  to  read 
as  follows: 
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§  41 7.428    Marketing  activities. 

The  requirements  and  prohibitions  set 
forth  in  §  422.80  of  this  chapter,  for 
M+C  organizations,  apply  also  to  HMOs 
and  CMPs  with  contracts  under  section 
1876  of  the  Act. 

6.  In  §  417.472,  paragraph  (h)  is 
revised  to  read  as  follows: 

§  417.472    Basic  contract  requiramants. 


(h)  Collection  of  fees  from  risk  HMOs 
and  CMPs.  (1)  The  rules  set  forth  in 
§  422.10  of  this  chapter  for  M+C  plans 
also  apply  to  collection  of  fees  from  risk 
HMOs  and  CMPs. 

(2)  In  applying  the  peirt  422  rules, 
references  to  "M+C  organizations"  or 
"M+C  plans"  must  be  read  as  references 
to  "risk  HMOs  and  CMPs". 

Subpart  M — [Amended] 

7.  Sections  417.520,  417.522  and 
417.523  of  subp>art  M  are  redesignated 
as  §§422.550,  422.522  and  422.553  in  a 
new  subpart  L  in  part  422,  and  the 
heading  for  the  new  subpart  L  to  part  44 
is  added  to  read  "Change  of  Ownership 
and  Leasing  of  Facilities:  Effect  on 
Medicare  Contract,  under  part  422, 
Medicare+Choice  Program". 

8.  A  new  §417.520  is  added  to 
subpart  M  to  read  as  follows: 

§417.520    Effect  on  HMO  and  CMP 
contracts. 

(a)  The  provisions  set  forth  in  subpart 
L  of  part  422  of  this  chapter  also  apply 
to  Medicare  contracts  with  HMOs  and 
CMPs  under  section  1876  of  the  Act. 

(b)  In  applying  these  provisions, 
references  to  "M+C  organizations"  must 
be  read  as  references  to  "HMOs  and 
CMPs". 

(c)  In  §422.550,  reference  to  "subpart 
K  of  this  part"  must  be  read  as  reference 
to  "subpart  L  of  part  417  of  this 
chapter". 

(d)  In  §  422.553,  reference  to  "subpart 
K  of  this  part"  must  be  read  as  reference 
to  "subpart  J  of  part  41 7  of  this 
chapter". 

9.  In  §  417.584,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  417.584    Payment  to  HMOs  or  CMPs  with 
T\sk  contracts. 

•         *         *         •         * 

(e)  Determination  of  rate  for  calendar 
year  1998.  For  calendar  year  1998, 
HMOs  or  CMPs  with  risk  contracts  will 
be  paid  in  accordance  with  principles 
contained  in  subpart  F  of  part  422  of 
this  chapter. 

Subpart  Q — [Amended] 

10.  In  subpart  Q,  §§  417.600  through 
417.638  are  removed. 


11.  A  new  §417.600  is  added  to 
subpart  Q  as  follows: 

§  417.600    Beneficiary  appeals  and 
grievances. 

(a)  The  rights,  procedures,  and 
requirements  relating  to  beneficiary 
appeals  and  grievances  set  forth  in 
subpart  M  of  part  422  of  this  chapter 
also  apply  to  Medicare  contracts  with 
HMOs  and  CMPs  under  section  1876  of 
the  Act. 

(b)  In  applying  those  provisions, 
references  to  section  1852  of  the  Act 
must  be  read  as  references  to  section 
1876  of  the  Act;  and  references  to  M+C 
organizations  as  references  to  HMOs 
and  CMPs. 

12.  In  §417.800  paragraph  (a) 
introductory  text  is  republished  and  the 
definition  for  "Health  care  prepayment 
plan"  is  revised  to  read  as  follows: 

§  417.B00    Payment  to  HCPPs:  Definitions 
and  basic  rules. 

(a)  Definitions:  As  used  in  this 
subpart,  unless  the  context  indicates 
otherwise — 

*  *        •        *        • 

Health  care  prepayment  plan  (HCPP) 
means  an  organization  that — 

(1)  Is  union  or  employer  sponsored; 

(2)  Does  not  provide,  or  arrange  for 
the  provision  of  any  in  patient  hospital 
services.  Current  HCPPs  must  meet  this 
definition  on  January  1,  1999  and  1998 
applicants  must  meet  the  definitions  as 
of  the  effective  date  of  the  HCPP 
agreement.  As  of  January  1, 1999, 
HCPPs  are  not  required  to  meet  Medigap 
requirements. 

(3)  Is  responsible  for  the  organization, 
financing  and  delivery  of  covered  Part  B 
services  to  a  defined  population  on  a 
prepayment  basis; 

(4)  Meets  the  conditions  specified  in 
paragraph  (b)  of  this  section;  and 

(5)  Elects  to  be  reimbursed  on  a 
reasonable  cost  basis. 

*  *         •         *        • 

BILUNQ  COOE  4120-01-M 

F.  Part  422 

PART  422— MEDICARE+CHOICE 
PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102, 1851  through  1857^ 
1859,  and  1871  of  the  Social  Security  Act  (42 
U.S.C  1302,  1395W-21  through  1395W-27, 
and  1395hh). 

2.  Subparts  A  through  G  are  added  as 
follows: 

Subpart  A — General  Provisions 

Sdc 

422.1  Basis  and  scope. 

422.2  Definitions. 


422.4    Types  of  M+C  plans. 
422.6    Application  requirements. 
422.8    Evaluation  and  determination 

procedures. 
422.10    Cost-sharing  in  enrollment-ielated 

costs. 

Subpart  B— Eligibility,  Election,  and 
Enrollment 

422.50    Eligibility  to  elect  an  M+C  plan. 
422.54    Continuation  of  enrollment 

422.56  Limitations  on  enrollment  in  an 
M+C  MSA  plan. 

422.57  Limited  enrollment  under  M+C  RFB 
plans. 

422.60    Election  process 

422.62    Election  of  coverage  under  an  M+C 

plan. 
422.64    Information  about  the  M+C  program. 
422.66    Coordination  of  enrollment  and 

disenrollment  through  M+C 

organizations. 
422.68    Effective  dates  of  coverage  and 

change  of  coverage. 
422.74    Disenrolhnent  by  the  M+C 

organization. 
422.60    Approval  of  marketing  materials  and 

application  forms. 

Subpart  C — Benefits  and  Beneficiary 
Protections 

422.100  General  requirements. 

422.101  Requirements  relating  to  basic 
benefits. 

422.102  Supplemental  benefits. 

422.103  Benefits  under  an  M+C  MSA  plan. 

422.104  Special  rules  for  supplemental 
benefits  for  M+C  MSA  plans. 

422.105  Special  rules  for  p>oint  of  service 
option. 

422.106  Special  arrangements  with 
employer  groups. 

422.108  Medicare  secondary  (>ayer  (MSP) 
procedures. 

422.109  Effect  of  national  coverage 
determinations  (NCDs). 

422.110  Discrimination  against 
beneficiaries  prohibited. 

422.111  Disclosure  requirements. 

422.112  Access  to  services. 

422.114     Access  to  services  under  an  M+C 

private  fee-for-service  plan. 
422.118    Confidentiality  and  acciiracy  of 

enrollee  records. 
422.128    Information  on  advance  directives. 
422.132    Protection  against  liability  and  loss 

of  benefits. 

Subpart  D — Quality  Assurance 

422.152    Quality  assessment  and 

performance  improvement  program. 
422.154    External  review. 

422.156  Compliance  deemed  on  the  basis  of 
accreditation. 

422.157  Accreditation  organizations. 

422.158  Procedures  for  approval  of 
accreditation  as  a  basis  for  deeming 
compliance. 

Subpart  E— Relationships  With  Providers 

422.200     Basis  and  scope. 
422.202     Participation  procedures. 
422.204     Provider  credentialing  and 

provider  rights. 
422.206    Interference  with  health  care 

professionals'  advice  to  enrollees 

prohibited. 
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422.208    Physician  incentive  plans: 

requirements  and  limitations. 
422.210    Disclosiue  of  physician  incentive 

plans 
422.212    Limitations  on  provider 

indemnification. 
422.214     Special  rules  for  services  furnished 

by  noncontract  providers. 
422.216    Special  rules  for  M+C  fee-for- 

service  plans. 
422.220    Exclusion  of  services  furnished 

under  a  private  contract 

Subpart  F— Payments  to  M«dicaf«+Cholc« 

Organizations 

422.249  Terminology 

422.250  General  provisions. 
422.252  Annual  capitation  rates. 
422.254  Calculation  and  adjustment  factors. 

422.256  Adjustments  to  capitation  rates  and 
aggregate  payments. 

422.257  Encounter  data. 

422.258  Announcement  of  annual 
capitation  rates  and  methodology 
changes. 

422.262     Special  rules  for  beneficiaries 

enrolled  in  M+C  MSA  plans. 
422.264     Special  rules  for  coverage  that 

begins  or  ends  during  an  inpatient 

hospital  stay. 
422.266    Special  rules  for  hospice  care. 
422.268    Source  of  payment  and  effect  of 

election  of  the  M+C  plan  election  on 

payment. 

Sut>part  G— Premiums  and  Cost-Sharing 

422.300     Basis  and  scope. 

422.302     Terminology. 

422.304     Rules  governing  premiums  and 

cost-sharing. 
422.306    Submission  of  proposed  premiums 

and  related  information. 

422.308  Limits  on  premiums  and  cost- 
sharing  amounts. 

422.309  Incorrect  collections  of  premiums 
and  cost-sharing. 

422.310  Adjusted  community  rate  (ACR) 
approval  process. 

422.312     Requirement  for  additional 
benefits. 

Subpart  A — General  Provisions 

§422.1     Basts  and  scope. 

(a)  Basis.  This  part  is  based  on  the 
indicated  provisions  of  the  following 
sections  of  the  Act: 

1851 — Eligibility,  election,  and  enrolhnent. 
1852— Benefits  and  beneficiary  protections. 
1853 — Payments  to  Medicare+Choice  (M+C) 

organizations. 
1 854 — Premiums. 
1855 — Organization,  licensure,  and  solvency 

of  M-tC  organizations. 
1856— Standards. 
1857 — Contract  requirements. 
1859 — Definitions;  enrollment  restriction  for 

certain  M+C  plans. 

(b)  Scope.  This  part  establishes 
standards  and  sets  forth  the 
requirements,  limitations,  and 
procedures  for  Medicare  services 
furnished,  or  paid  for,  by 
Medicare+Choice  organizations  through 
Medicare+Choice  plans. 


$422.2    Definitions. 

As  used  in  this  part — 

ACR  stands  for  adjusted  community 
rate. 

Additional  benefits  are  health  care 
services  not  covered  by  Medicare,  and 
reductions  in  premiums  or  cost-sharing 
for  Medicare  covered  services,  funded 
from  adjusted  excess  amounts  as 
calculated  in  the  ACR. 

Adjusted  community  rate  (ACR)  is  the 
equivalent  of  the  maximum  amount 
allowed  under  §  422.310. 

Arrangement  means  a  written 
agreement  between  an  M+C 
organization  and  a  provider  or  provider 
network,  under  which — 

(1)  The  provider  or  provider  network 
agrees  to  furnish  for  a  specific  M+C 
plan(s)  specified  services  to  the 
organization's  M+C  enrollees; 

(2)  The  organization  retains 
responsibilities  for  the  services;  and 

(3)  Medicare  payment  to  the 
organization  discharges  the  enrollee's 
obligation  to  pay  for  the  services. 

Balance  billing  generally  refers  to  an 
amount  billed  by  a  provider  that 
represents  the  difference  between  the 
amoimt  the  provider  charges  an 
individual  for  a  service  and  the  sum  of 
the  amount  the  individual's  health 
insurer  (for  example,  the  original 
Medicare  program)  will  pay  for  the 
service  plus  any  cost-sharing  by  the 
individual. 

Basic  benefits  means  all  Medicare- 
covered  benefits,  except  hospice 
services,  and  additional  benefits. 

Benefits  are  health  care  services  that 
are  intended  to  maintain  or  improve  the 
health  status  of  enrollees,  for  which  the 
M+C  organization  incurs  a  cost  or 
UabiUty  vmder  an  M+C  plan,  and  that 
are  approved  in  the  Benefit/ ACR 
process. 

Coinsurance  is  a  fixed  percentage  of 
the  total  amoimt  paid  for  a  health  care 
service  that  can  be  charged  to  an  M+C 
enrollee  on  a  per-service  basis. 

Copayment  is  a  fixed  amount  that  can 
be  charged  to  an  M+C  plan  enrollee  on 
a  per-service  basis. 

Cost-sharing  includes  deductibles, 
coinsurance,  and  copayments. 

Emergency  medical  condition  means  a 
medical  condition  manifesting  itself  by 
acute  symptoms  of  sufficient  severity 
(Ihcluding  severe  pain)  such  that  a 
prudent  layperson,  with  an  average 
knowledge  of  health  and  medicine, 
could  reasonably  expect  the  absence  of 
immediate  medical  attention  to  result 
in — 

(1)  Serious  jeopardy  to  the  health  of 
the  individual  or,  in  the  case  of  a 
pregnant  woman,  the  health  of  the 
woman  or  her  imbom  child; 


(2)  Serious  impairment  to  bodily 
functions;  or 

(3)  Serious  dysfunction  of  any  bodily 
organ  or  part. 

Emergency  services  means  covered 
inpatient  and  outpatient  services  that 
are — 

(1)  Furnished  by  a  provider  qualified 
to  furnish  emergency  services;  and 

(2)  Needed  to  evaluate  or  stabilize  an 
emergency  medical  condition. 

Licensed  by  the  State  as  a  risk-bearing 
entity  means  the  entity  is  licensed  or 
otherwise  authorized  by  the  State  to 
assimie  risk  for  offering  health 
insurance  or  health  benefits  coverage, 
such  that  the  entity  is  authorized  to 
accept  prepaid  capitation  for  providing, 
arranging,  or  paying  for  comprehensive 
health  services  under  an  M+C  contract. 
M+C  stands  for  Medicare+Choice. 
M+C  eligible  individual  means  an 
individual  who  meets  the  requirements 
of  §422.50. 

M+C  organization  means  a  public  or 
private  entity  organized  and  licensed  by 
a  State  as  a  risk-bearing  entity  (with  the 
exception  of  provider-sponsored 
organizations  receiving  waivers)  that  is 
certified  by  HCFA  as  meeting  the  M+C 
contract  requirements. 

M+C  plan  means  health  benefits 
coverage  offered  under  a  policy  or 
contract  by  an  M+C  organization  that 
includes  a  specific  set  of  health  benefits 
offered  at  a  imiform  premium  and 
uniform  level  of  cost-sharing  to  all 
Medicare  beneficiaries  residing  in  the 
service  area  of  the  M+C  plan. 

M+C  plan  enrollee  is  an  M+C  eligible 
individual  who  has  elected  an  M+C 
plan  offered  by  an  M+C  organization. 

Mandatory  supplemental  benefits  are 
services  not  covered  by  Medicare  that 
an  M+C  enrollee  must  purchase  as  part 
of  an  M+C  plan  that  are  paid  for  directly 
by  (or  on  behalf  of)  Medicare  enrollees, 
in  the  form  of  premiums  or  cost-sharing. 

MSA  stands  for  medical  savings 
account. 

MSA  trustee  means  a  person  or 
business  with  which  an  enrollee 
estabhshes  an  M+C  MSA.  A  trustee  may 
be  a  bank,  an  insurance  company,  or 
any  other  entity  that — 

(1)  Is  approved  by  the  Internal 
Revenue  siervice  to  be  a  trustee  or 
custodian  of  an  individual  retirement 
account  (IRA);  and 

(2)  Meets  the  requirements  of 
§  422.262(b). 

Original  Medicare  means  health 
insurance  available  under  Medicare  Part 
A  and  Part  B  through  the  traditional  fee- 
for  service  payment  system. 

Optional  supplemental  benefits 
means  health  benefits  normally  not 
covered  by  Medicare  purchased  at  the 
option  of  the  M+C  enrollee  and  that  are 


UMI 


Federal  Register/Vol.  63.  No.  123 /Friday.  June  26.  1998 /Rules  and  Regulations 


35069 


paid  for  directly  by  (or  on  behalf  of)  the 
Medicare  enroUee.  in  the  form  of 
premiums  or  cost-sharing.  These 
services  may  be  grouped  or  offered 
individually. 

Point  of  service  (POS)  is  a  benefit 
option  that  an  M+C  coordinated  care 
plan  can  offer  to  its  Medicare  eruollees 
as  an  additional,  mandatory 
supplemental,  or  optional  supplemental 
benefit.  Under  the  POS  benefit  option, 
the  M+C  plan  allowrs  members  the 
option  of  receiving  specified  services 
outside  of  the  M+C  plan's  provider 
network.  In  return  for  this  flexibility, 
members  typically  have  higher  cost- 
sharing  requirements  for  services 
received  and.  where  offered  as  a 
mandatory  or  optional  supplemental 
benefit,  may  also  be  charged  a  premium 
for  the  POS  benefit  option. 

Provider  means — 

(1)  Any  individual  who  is  engaged  in 
the  delivery  of  health  care  services  in  a 
State  and  is  licensed  or  certified  by  the 
State  to  engage  in  that  activity  in  the 
State;  and 

(2)  Any  entity  that  is  engaged  in  the 
delivery  of  health  care  services  in  a 
State  and  is  licensed  or  certified  to 
deliver  those  services  if  such  Ucensing 
or  certification  is  required  by  State  law 
or  regulation. 

Provider  network  means  the  providers 
with  which  an  M+C  organization 
contracts  or  makes  arrangements  to 
furnish  covered  health  care  services  to 
Medicare  enrollees  under  an  M+C 
coordinated  care  or  network  MSA  plan. 

Religious  and  Fraternal  (RFB)  Society 
means  an  organization  that — 

(1)  Is  described  in  section  501(c)(8)  of 
the  Internal  Revenue  Code  of  1986  and 
is  exempt  from  taxation  under  section 
501(a)  ofthat  Act;  and 

(2)  Is  a^iliated  with,  carries  out  the 
tenets  of.  and  shares  a  religious  bond 
with,  a  church  or  convention  or 
association  of  churches  or  an  aHiliated 
group  of  churches. 

RFB  plan  means  a  coordinated  care 
plan  that  is  offered  by  an  RFB  society. 

Service  area  means  a  geographic  area 
approved  by  HCFA  within  which  an 
M+C  eligible  individual  may  enroll  in  a 
particular  M+C  plan  offered  by  the 
organization.  For  coordinated  care  plans 
and  nrtwork  medical  savings  account 
(MSA)  plans  only,  the  service  area  also 
is  the  area  wiJiin  which  a  network  of 
providers  exists  that  meets  the  access 
standards  in  §422.112.  The  service  area 
also  defines  the  area  where  a  uniform 
benefit  package  is  offered.  In  deciding 
whether  to  approve  a  service  area 
proposed  by  an  M+C  organization  for  an 
M+C  plan.  HCFA  considers  the  M+C 
organization's  commercial  service  area 
for  the  type  of  plan  in  question  (if 


applicable),  conununity  practices 
generally,  whether  the  boundaries  of  the 
service  area  are  discriminatory  in  effect, 
and.  in  the  case  of  coordinated  care  and 
network  MSA  plans,  the  adequacy  of  the 
provider  network  in  the  proposed 
service  area.  HCFA  may  approve  single 
county  M+C  non-network  MSA  plans 
even  if  the  M+C  organization  has  a 
different  commercial  service  area. 
Urgently  needed  services  means 
covered  services  provided  when  an 
enroUee  is  temporarily  absent  from  the 
M+C  plan's  service  (or.  if  applicable, 
continuation)  area  (or.  under  unusual 
and  extraordinary  circumstances, 
provided  when  the  em-oUee  is  in  the 
service  or  continuation  area  but  the 
organization's  provider  network  is 
temporarily  unavailable  or  inaccessible) 
when  such  services  are  medically 
necessary  and  immediately  required — 

(1)  As  a  result  of  an  unforeseen 
illness,  injury,  or  condition;  and 

(2)  It  was  not  reasonable  given  the 
circumstances  to  obtain  the  services 
through  the  organization  offering  the 
M+C  plan. 

§  422.4    Types  of  M+C  plans. 

(a)  General  rule.  An  M+C  plan  may  be 
a  coordinated  care  plan,  a  combination 
of  an  M+C  MSA  plan  and  a  contribution 
into  an  M+C  MSA  established  in 
accordance  with  §  422.262,  or  an  M+C 
private  fee-for-service  plan. 

(1)  A  coordinated  care  plan.  A 
coordinated  care  plan  is  a  plan  that 
includes  a  network  of  providers  that  are 
under  contract  or  arrangement  with  the 
organization  to  deliver  the  benefit 
pack^e  approved  by  HCFA. 

(i)  The  network  is  approved  by  HCFA 
to  ensure  that  all  applicable 
requirements  are  met,  including  access 
and  availability,  service  area,  and 
quality. 

(ii)  Coordinated  care  plans  may 
include  mechanisms  to  control 
utilization,  such  as  referrals  from  a 
gatekeeper  for  an  enroUee  to  receive 
services  within  the  plan,  and  financial 
arrangements  that  offer  incentives  to 
providers  to  furnish  high  quality  and 
cost-effective  care. 

(iii)  Coordinated  care  plans  include 
health  maintenance  organizations 
(HMOs),  provider-sponsored 
organizations  (PSOs)  and  preferred 
provider  organizations  (PPOs).  RFBs. 
and  other  network  plans  (except 
network  MSA  plans). 

(2)  A  combination  of  an  M+C  MSA 
plan  and  a  contribution  into  the  M+C 
MSA  established  in  accordance  with 
§  422.262.  (i)  M+C  MSA  plan  means  a 
plan  that — 

(A)  Pays  at  least  for  the  services 
described  in  §  422.101,  after  the  enrollee 


has  inciured  countable  expenses  (as 
specified  in  the  plan)  equal  in  amount 
to  the  aimual  deductible  specified  in 
§  422.103(d);  and 

(B)  Meets  all  other  applicable 
requirements  of  this  part. 

(ii)  An  M+C  MSA  plan  may  be  either 
a  network  plan  or  a  non-network  plan. 

(A)  M+C  network  MSA  plan  means  an 
MSA  plan  under  which  enrollees  must 
receive  services  through  a  defined 
provider  network  that  is  approved  by 
HCFA  to  ensure  that  all  applicable 
requirements  are  met,  including  access 
£Uid  availability,  service  area,  and 
quality. 

(B)  M+C  non-network  MSA  plan 
means  an  MSA  plan  under  which 
enrollees  are  not  required  to  receive 
services  through  a  provider  network. 

(iii)  M+C  MSA  means  a  trust  or 
custodial  account — 

(A)  That  is  established  in  conjunction 
with  an  MSA  plan  for  the  purpose  of 
paying  the  qualified  expenses  of  the 
account  holder;  and 

(B)  Into  which  no  deposits  are  made 
other  than  contributions  by  HCFA  under 
the  M+C  program,  or  a  trustee-to- trustee 
transfer  or  rollover  from  another  M+C 
MSA  of  the  same  account  holder,  in 
accordance  with  the  requirements  of 
sections  138  and  220  of  the  Internal 
Revenue  Code. 

(3)  M+C  private  fee-for-service  plan. 
An  M+C  private  fee-for-service  plan  is 
an  M+C  plan  that — 

(i)  Pays  providers  of  services  at  a  rate 
determined  by  the  plan  on  a  fee-for- 
service  basis  without  placing  the 
provider  at  financial  risk; 

(ii)  Does  not  vary  the  rates  for  a 
provider  based  on  the  utilization  of  that 
provider's  services;  and 

(iii)  Does  not  restrict  enrollees" 
choices  among  providers  that  are 
lawfully  authorized  to  provide  services 
and  agree  to  accept  the  plan's  terms  and 
conditions  of  payment. 

(b)  Multiple  plans.  Under  its  contract, 
an  M+C  organization  may  offer  multiple 
plans,  regardless  of  type,  provided  that 
the  M+C  organization  is  licensed  or 
approved  under  State  law  to  provide 
those  types  of  plans  (or.  in  the  case  of 
a  PSO  plan,  has  received  fi-om  HCFA  a 
waiver  of  the  State  licensing 
requirement).  If  an  M+C  organization 
has  received  a  waiver  for  the  licensing 
requirement  to  offer  a  PSO  plan,  that 
waiver  does  not  apply  to  the  licensing 
requirement  for  any  other  type  of  M+C 
plan. 

§  422.6    Application  requirements. 

(a)  Scope.  This  section  sets  forth 
application  requirements  for  entities 
that  seek  a  contract  as  an  M+C 
organization  offering  an  M+C  plan. 
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(b)  Completion  of  an  application.  (1) 
In  order  to  obtain  a  determination  on 
whether  it  meets  the  requirements  to 
become  an  M+C  organization  and  is 
qualified  to  provide  a  particvdar  type  of 
M+C  plan,  an  entity,  or  an  individual 
authorized  to  act  for  the  entity  (the 
applicant)  must  complete  a  certified 
application,  in  the  form  and  manner 
required  by  HCFA.  including  the 
following: 

(i)  Documentation  of  appropriate  State 
licensiire  or  State  certification  that  the 
entity  is  able  to  offer  health  insurance 
or  health  benefits  coverage  that  meets 
State-specified  standards  applicable  to 
M+C  plans,  and  is  authorized  by  the 
State  to  accept  prepaid  capitation  for 
providing,  arranging,  or  paying  for  the 
comprehensive  health  care  services  to 
be  offered  under  the  M+C  contract;  or 

(ii)  Federal  waiver  as  described  in 
subpart  H  of  this  part. 

(2)  The  authorized  individual  must 
describe  thoroughly  how  the  entity  and 
M+C  plan  meet,  or  will  meet,  the 
requirements  described  in  this  part. 

fc)  Responsibility  for  making 
determinations.  HCFA  is  responsible  for 
detennining  whether  an  entity  qualifies 
as  an  M+C  organization  and  whether 
proposed  M+C  plans  meet  the 
requirements  of  this  part. 

(d)  Resubmittal  of  application.  An 
application  that  has  been  denied  by 
HCFA  may  not  be  resubmitted  for  4 
months  after  the  date  of  the  notice  from 
HCFA  denying  the  application. 

(e)  Disclosure  of  application 
information  under  the  Freedom  of 
Information  Act.  An  applicant 
submitting  material  that  he  or  she 
believes  is  protected  from  disclosure 
under  5  U.S.C.  552.  the  Freedom  of 
Information  Act.  or  because  of 
exceptions  provided  in  45  CFR  part  5 
(the  Department's  regulations  providing 
exceptions  to  disclosiu^),  should  label 
the  material  "privileged"  and  include 
an  explanation  of  the  applicability  of  an 
exception  described  in  45  CFR  part  5. 

§  422.8    Evaluation  and  deteimination 
procedures. 

(a)  Basis  for  evaluation  and 
determination.  (1)  HCFA  evaluates  an 
application  for  an  M+C  contract  on  the 
basis  of  information  contained  in  the 
application  itself  and  any  additional 
information  that  HCFA  obtains  through 
on-site  visits.  pubUc  hearings,  and  any 
other  appropriate  procedvues. 

(2)  If  the  application  is  incomplete. 
HCFA  notifies  the  entity  and  allows  60 
days  from  the  date  of  the  notice  for  the 
entity  to  furnish  the  missing 
information. 

(3)  After  evaluating  all  relevant 
information,  HCFA  determines  whether 


the  entity's  application  meets  the 
applicable  requirements  of  §  422.6. 

(b)  Use  of  information  from  a  prior 
contracting  period.  If  an  entity  has 
failed  to  comply  with  the  terms  of  a 
previous  year's  contract  with  HCFA 
under  title  XVIII  of  the  Act  as  an  HMO, 
competitive  medical  plan,  health  care 
prepayment  plan,  or  M+C  organization 
or  an  entity  has  failed  to  complete  a 
corrective  action  plan  during  the  term  of 
the  contract.  HCFA  may  deny  an 
application  based  on  the  entity's  failure 
to  comply  with  that  prior  contract  with 
HCFA  even  if  the  entity  meets  all  of  the 
current  requirements. 

(c)  Notice  of  determination.  HCFA 
notifies  each  entity  that  applies  for  an 
M+C  contract  under  this  part  of  its 
determination  and  the  basis  for  the 
determination.  The  determination  may 
be  approval,  intent  to  deny,  or  denial. 

(d)  Approval  of  application.  If  HCFA 
approves  the  application,  it  gives 
written  notice  to  the  M+C  organization, 
indicating  that  it  meets  the  requirements 
for  an  M+C  contract. 

(e)  Intent  to  deny.  (1)  If  HCFA  finds 
that  the  entity  does  not  appear  to  meet 
the  requirements  of  an  M+C 
organization  and  appears  to  be  able  to 
meet  those  requirements  within  60  days. 
HCFA  gives  the  entity  notice  of  intent 

to  deny  qualification  and  a  summary  of 
the  basis  for  this  preliminary  finding. 
(2)  Within  60  days  fit)m  the  date  of 
the  notice,  the  entity  may  respond  in 
writing  to  the  issues  or  other  matters 
that  were  the  basis  for  HCFA's 
preliminary  finding  and  may  revise  its 
application  to  remedy  any  defects  HCFA 
identified. 

(f)  Denial  of  application.  If  HCFA 
denies  the  appUcation.  it  gives  written 
notice  to  the  M+C  organization 
indicating — 

(1)  That  the  M+C  organization  does 
not  meet  the  contract  requirements 
underpart  C  of  title  XVID  of  the  Act; 

(2)  Tne  reasons  why  the  M+C 
organization  does  not  meet  the  contract 
requirements;  and 

(3)  The  M+C  organization's  right  to 
request  reconsideration  in  accordance 
with  the  procedures  specified  in  subpart 
N  of  this  part. 

(g)  Oversight  of  continuing 
compliance.  (1)  HCFA  oversees  an 
entity's  continued  compUance  with  the 
requirements  for  an  M+C  organization. 

(2)  If  an  entity  no  longer  meets  those 
requirements,  HCFA  terminates  the 
contract  in  accordance  with  §  422.510. 

§  422.1 0    Cost-s))ar1ng  in  enrollment' 
related  costs. 

(a)  Basis  and  scope.  This  section 
implements  that  portion  of  section  1857 
of  the  Act  that  pertains  to  cost-sharing 


in  enrollment-related  costs.  It  sets  forth 
the  procedures  that  HCFA  follows  to 
assess  the  required  fees  on  M+C  plans 
offered  by  M+C  organizations. 

(b)  Purpose  of  assessment.  Section 
1857(e)(2)  of  the  Act  authorizes  HCFA 
to  charge  and  collect  from  each  M+C 
plan  offered  by  an  M+C  organization  its 
pro  rata  share  of  fees  for  administering 
section  1851  of  the  Act,  relating  to 
dissemination  of  eiu-ollment 
information;  and  section  4360  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  relating  to  the  health  insurance 
counseling  and  assistance  program. 

(c)  Applicability.  The  fee  assessment 
also  applies  to  those  demonstrations  for 
which  enrollment  is  effected  or 
coordinated  under  section  1851  of  the 
Act. 

(d)  Collection  of  fees — (1)  Timing  of 
collection.  HCFA  collects  the  fees  over 
nine  consecutive  months  beginning 
with  January  of  each  fiscal  year. 

(2)  Amount  to  be  collected.  The 
aggregate  amount  of  fees  for  a  fiscal  year 
is  the  lesser  of  the  following: 

(i)  The  estimated  costs  to  oe  inciured 
by  HCFA  in  that  fiscal  year  to  carry  out 
the  activities  described  in  paragraph  (b) 
of  this  section. 

(ii)  The  amount  authorized  in  the 
DHHS  appropriation  for  the  fiscal  year. 

(e)  Assessment  methodology.  (1)  The 
amount  assessed  is  a  percentage  of  the 
total  Medicare  payments  to  each 
organization.  HCFA  determines  the 
percentage  rate  using  the  following 
formula: 

A  times  B  divided  by  C  where — 

A  is  the  total  of  the  estimated  January 
payments  to  all  organizations  subject  to 
assessment; 

B  is  the  nine-month  (January  through 
September)  assessment  period;  and 

C  is  the  total  assessment  amount 
authorized  for  the  particular  fiscal  year  in 
accordance  with  paragraph  (d)(2)  of  this 
section. 

(2)  HCFA  determines  each 
organization's  pro  rata  share  of  the 
annual  fee  on  the  basis  of  that 
organization's  calculated  monthly 
payment  amount  during  the  nine 
consecutive  months  beginning  with 
January.  HCFA  calculates  each 
organization's  monthly  pro  rata  share  by 
multiplying  the  established  percentage 
rate  by  the  total  monthly  calculated 
Medicare  payment  amount  to  the 
organization  as  recorded  in  HCFA's 
payment  system  on  the  first  day  of  the 
month. 

(3)  HCFA  deducts  the  organization's 
fee  from  the  amoimt  of  Federal  funds 
otherwise  payable  to  the  organization 
for  that  month  under  the  M+C  program. 

(4)  If  assessments  reach  the  amount 
authorized  for  the  year  before  the  end  of 
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September.  HCFA  discontinues 
assessment. 

(5)  If  there  are  delays  in  determining 
the  amount  of  the  {mnual  aggregate  fees 
speciHed  in  paragraph  (d)(2)  of  this 
section  or  the  fee  percentage  rate 
specified  in  paragraph  (e),  HCFA  may 
adjust  the  assessment  time  period  and 
the  fee  percentage  amount. 

MLUNQ  COOE  4120-01-P 

Supbart  B— Eligibility,  Election,  and 
Enrollment 

§  422.50    Eligibility  to  elect  an  M-^C  plan. 

(a)  an  individual  is  eligible  to  elect  an 
M+C  plan  if  he  or  she — 

(1)  Is  entitled  to  Medictire  under  Part 
A  and  enrolled  in  Part  B  (except  that  an 
individual  entitled  only  to  Part  B  and 
who  is  (or  was)  enrolled  in  an  HMO  or 
CMP  with  a  risk  contract  under  part  417 
of  this  chapter  on  December  31,  1998 
may  continue  to  be  enrolled  in  the  M+C 
organization  may  continue  to  be 
enrolled  in  the  M+C  organization  as  an 
M+C  plan  enrollee); 

(2)  Has  not  been  medically 
determined  to  have  end-stage  renal 
disease,  except  that  an  individual  who 
develops  end-stage  renal  disease  while 
enrolled  in  an  M+C  plan  or  in  a  health 
plan  offered  by  the  M+C  organization 
offering  an  M+C  plan  in  the  service  area 
or  continuation  area  in  which  the 
individual  resides  may  continue  to  be 
enrolled  in  the  M+C  organization  as  an 
M+C  plan  enrollee; 

(3)  Resides  in  the  service  area  of  the 
plan,  except  that  an  individual  who 
resides  in  a  continuation  area  of  an  M+C 
plan  while  enrolled  in  a  health  plan 
offered  by  the  M+C  organization  may 
continue  to  be  enrolled  in  the  M+C 
oreemization  as  an  M+C  plan  erut)llee; 

(4)  Completes  and  signs  an  election 
form  and  gives  information  required  for 
enrollment;  and 

(5)  Agrees  to  abide  by  the  rules  of  the 
M+C  organization  after  they  are 
disclosed  to  him  or  her  in  connection 
with  the  election  process. 

(b)  An  M+C  eligible  individual  may 
not  be  enrolled  in  more  than  one  M+C 
plan  at  any  given  time. 

§422.54    Continuation  of  enrollment 

(a)  Definition.  Continuation  area 
means  an  additional  area  (outside  the 
service  area)  within  which  the  M+C 
organization  furnishes  or  arranges  for 
furnishing  services  to  its  continuation- 
of-enrollment  enroUees.  EnroUees  must 
reside  in  a  continuation  area  on  a 
permanent  basis.  A  continuation  area 
does  not  expand  the  service  area  of  any 
plan. 

(b)  Basis  rule.  An  M+C  orgemization 
may  offer  a  continuation  of  enrollment 


option  to  enroUees  when  they  no  longer 
reside  in  the  service  area  of  a  plan  and 
permanently  move  into  the  geographic 
area  designated  by  the  M+C 
organization  as  a  continuation  of 
enrollment  area.  The  intent  to  no  longer 
reside  in  an  area  and  permanently  live 
in  another  area  is  verified  through 
documentation  that  establishes 
residency,  such  as.  driver's  license, 
voter  registration. 

(c)  General  requirements.  (1)  An  M+C 
organization  that  wishes  to  offer  a 
continuation  of  enrollment  option  must 
meet  the  following  requirements: 

(i)  Obtain  HCFA's  approval  of  the 
continuation  area,  the  marketing 
materials  that  describe  the  option,  and 
the  M+C  organization's  assurances  of 
access  to  services. 

(ii)  Describe  the  option(s)  in  the 
member  materials  it  off^ers  and  make  the 
option  available  to  all  enroUees  residing 
in  the  continuation  area. 

(2)  An  enrollee  who  moves  out  of  the 
service  area  and  into  the  geographic  area 
designated  as  the  continuation  area  has 
the  choice  of  continuing  enrollment  or 
disenrolling  from  the  plan. 

(d)  Specific  requirements — (1)  Basic 
benefits.  The  M+C  organization  must,  at 
a  minimum,  provide  or  arrange  for  the 
Medicare-covered  benefits  described  in 
§422. 101(a). 

(2)  Reasonable  access.  The  M+C 
organization  must  ensure  reasonable 
access  in  the  continuation  area — 

(i)  Through  contracts  with  providers, 
or  through  direct  payment  of  claims  that 
satisfy  the  requirements  in 
§  422.100(b)(2).  to  other  providers  who 
meet  requirements  in  subpart  E  of  this 
part;  and 

(ii)  By  ensuring  that  the  access 
requirements  of  §  422.112  are  met. 

(3)  Reasonable  cost-sharing.  For 
services  furnished  in  the  continuation 
area,  an  eiuollee's  cost-sharing  liability 
is  limited  to — 

(i)  The  cost-sharing  amounts  required 
in  the  M+C  plan's  service  area  (in  which 
the  enrollee  no  longer  resides)  if 
provided  by  contract  providers; 

(ii)  The  cost-sharing  amounts  required 
by  the  continuation  area  plan  if 
provided  through  agreements  with 
another  M+C  plan;  or 

(iii)  The  amount  for  which  a 
beneficiary  would  be  liable  under 
original  Medicare  if  noncontracting 
providers  furnish  the  services. 

(4)  Protection  of  enrollee  rights.  An 
M+C  organization  that  offers  a 
continuation  of  enrollment  option  must 
convey  all  enrollee  rights  conferred 
under  this  rule,  with  the  understanding 
that— 

(i)  The  ultimate  responsibility  for  all 
appeals  and  grievance  requirements 


remain  with  the  organization  that  is 
receiving  payment  from  HCFA;  and 

(ii)  Organizations  that  require 
enroUees  to  give  advance  notice  of 
intent  to  use  the  continuation  of 
enrollment  option,  must  stipulate  the 
notification  process  in  the  marketing 
materials. 

(e)  Capitation  payments.  HCFA's 
capitation  payments  to  all  M+C 
organizations,  for  all  Medicare 
enroUees.  are  based  on  rates  established 
on  the  basis  of  the  enroUee's  permanent 
residence,  regardless  of  where  he  or  she 
receives  services. 

§  422.56    Limitations  on  enroilnwnt  in  iMi 
M+C  MSA  plan. 

(a)  General.  An  individual  is  not 
eligible  to  elect  an  M+C  MSA  plan — 

(1)  If  the  number  of  individuals 
enrolled  in  M+C  MSA  plans  has  reached 
390,000; 

(2)  Unless  the  individual  provides 
assurances  that  are  satisfactory  to  HCFA 
that  he  or  she  will  reside  in  the  United 
States  for  at  least  183  days  during  the 
year  for  which  the  election  is  effective; 
or 

(3)  On  or  after  January  1,  2003,  unless 
the  enrollment  is  the  continuation  of  an 
enrollment  in  effect  as  of  that  date. 

(b)  Individuals  eligible  for  or  covered 
under  other  health  benefits  program.  An 
individual  who  is  eiut)lled  in  a  Federal 
Employee  Health  Benefit  plan  under  5 
U.S.C.  chapter  89.  or  is  eligible  for 
health  care  benefits  through  the 
Veteran's  Administration  under  10 
U.S.C.  chapter  55  or  the  Department  of 
Defense  under  38  U.S.C.  chapter  17, 
may  not  enroll  in  an  M+C  MSA  plan. 

(c)  Individuals  eligible  for  Medicare 
cost-sharing  under  Medicaid  State 
plans.  An  individual  who  is  entitled  to 
coverage  of  Medicare  cost-sharing  under 
a  State  plan  under  title  XIX  of  the  Act 

is  not  eligible  to  enroll  in  an  M+C  MSA 
plan. 

(d)  Other  limitations.  An  individual 
who  receives  health  benefits  that  cover 
all  or  part  of  the  annual  deductible 
under  the  M+C  MSA  plan  may  not 
eiut)ll  in  an  M+C  MSA  plan.  Examples 
of  this  type  of  coverage  include,  but  are 
not  Umited  to,  primary  health  care 
coverage  other  than  Medicare,  current 
coverage  under  the  Medicare  hospice 
benefit,  supplemental  insurance  policies 
not  specifically  permitted  imder 

§  422.103,  and  retirement  health 
benefits. 

§  422.57    Limited  enrollment  under  M+C 
RFB  plans. 

An  RFB  society  that  offers  an  M+C 
RFB  plan  may  offer  that  plan  only  to 
members  of  the  church,  or  convention 
or  group  of  churches  with  which  the 
society  is  affiliated. 
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§422.60    Election  process. 

(a)  Acceptance  ofenrollees:  General 
rule.  (1)  Except  for  the  limitations  on 
enrollment  in  an  M+C  MSA  plan 
provided  by  §  422.62(d)(1)  and  except  as 
specified  in  paragraph  (a)(2)  of  this 
section,  each  M+C  organization  must 
accept  without  restriction  (except  for  an 
M+C  RFB  plan  as  provided  by  §  422.57) 
individuals  who  are  eligible  to  elect  an 
M+C  plan  that  M+C  organization  offers 
and  who  elect  an  M+C  plan  during 
initial  coverage  election  periods,  annual 
election  periods,  and  special  election 
periods  specified  in  §422.62  (a)(1). 
(a)(2).  and  (b). 

(2)  M+C  organizations  must  accept 
elections  during  the  open  enrollment 
periods  specified  in  §  422.62(a)(3), 
(a)(4),  and  (a)(5)  if  their  M+C  plans  are 
open  to  new  enrollees. 

(b)  Capacity  to  accept  new  enrollees. 
(1)  M+C  organizations  must  submit 
information  on  enrollment  capacity  of 
plans  they  offer  by  May  1  of  each  year 
as  provided  by  §  422.306(a)(2). 

(2)  If  HCFA  determines  that  an  M+C 
plan  offered  by  an  M+C  organization  has 
a  capacity  limit,  and  the  number  of  M+C 
ehgible  individuals  who  elect  to  enroll 
in  that  plan  exceeds  the  limit,  the  M+C 
organization  offering  the  plan  may  limit 
enrollment  in  the  plan  under  this  part, 
but  only  if  it  provides  priority  in 
acceptance  as  follows: 

(i)  First,  for  individuals  who  elected 
the  plan  prior  to  the  HCFA 
determination  that  capacity  has  been 
exceeded,  elections  will  be  processed  in 
chronological  order  by  date  of  receipt  of 
their  election  forms. 

(ii)  Then  for  other  individuals  in  a 
manner  that  does  not  discriminate  on 
the  b&sis  of  any  factor  related  to  health 
as  described  in  §  422.110. 

(c)  Election  forms.  (1)  The  election 
form  must  comply  with  HCFA 
instructions  regarding  content  and 
format  and  have  been  approved  by 
HCFA  as  described  in  §  422.80.  The 
form  must  be  completed  and  signed  by 
the  M+C  eligible  individual  beneficiary 
(or  the  individual  who  will  soon 
become  entitled  to  Medicare  benefits) 
and  include  authorization  for  disclosure 
and  exchange  of  necessary  information 
between  the  U.S.  Department  of  Health 
and  Human  Services  and  its  designees 
and  the  M+C  organization.  Persons  who 
assist  beneficiaries  in  completing  forms 
must  sign  the  form  and  indicate  their 
relationship  to  the  beneficiary. 

(2)  The  M+C  organization  must  file 
and  retain  election  forms  for  the  period 
specified  in  HCFA  instructions. 

(d)  When  an  election  is  considered  to 
have  been  made.  An  election  in  an  M+C 
plan  is  considered  to  have  been  made 


on  the  date  the  election  form  is  received 
by  the  M+C  organization. 

(e)  Handling  of  election  forms.  The 
M+C  organization  must  have  an 
effective  system  for  receiving, 
controlling,  and  processing  election 
forms.  The  system  must  meet  the 
following  conditions  and  requirements: 

(1)  Eadi  election  form  is  dated  as  of 
the  day  it  is  received. 

(2)  Election  forms  are  processed  in 
chronological  order,  by  date  of  receipt. 

(3)  The  M+C  organization  gives  the 
beneficiary  prompt  written  notice  of 
acceptance  or  denial  in  a  format 
specified  by  HCFA. 

(4)  In  a  format  specified  by  HCFA,  a 
notice  of  acceptance — 

(i)  Promptly  informs  the  beneficiary  of 
the  date  on  which  enrollment  will  be 
effective  under  §  422.68;  and 

(ii)  If  the  M+C  plan  is  enrolled  to 
capacity,  explains  the  procedures  that 
will  be  followed  when  vacancies  occur. 

(5)  A  notice  of  denial  explains  the 
reasons  for  denial  in  a  format  s{>ecified 
by  HCFA. 

(6)  Within  30  days  from  receipt  of  the 
election  form  (or  from  the  date  a 
vacancy  occurs  for  an  individual  who 
was  accepted  for  future  enrollment),  the 
M+C  organization  transmits  the 
information  necessary  for  HCFA  to  add 
the  beneficiary  to  its  records  as  an 
enroUee  of  the  M+C  organization. 

§  422.62    Election  of  coverage  under  an 
M+C  plan. 

(a)  General:  Coverage  election 
periods — (1)  Initial  coverage  election 
period.  The  initial  coverage  election 
period  is  the  period  during  which  a  new 
M+C  ehgible  individual  may  make  an 
initial  election.  This  period  begins  3 
months  prior  to  the  month  the 
individual  is  first  entitled  to  both  Part 
A  and  Part  B  and  ends  the  last  day  of 
the  month  preceding  the  month  of 
entitlement. 

(2)  Annual  election  period,  (i) 
Beginning  in  1999,  the  month  of 
November  is  the  annual  election  period 
for  the  following  calendar  year. 
Organizations  offering  M+C  plans  in 
January  1999  must  open  enrollment  to 
Medicare  beneficiaries  in  November 
1998. 

(ii)  Ehuing  the  annual  election  period, 
an  individual  eligible  to  enroll  in  an 
M+C  plan  may  change  his  or  her 
election  from  an  M+C  plan  to  original 
Medicare  or  to  a  different  M+C  plan,  or 
from  original  Medicare  to  an  M+C  plan. 

(3)  Open  enrollment  and 
disenrollment  opportunities  through 
2001.  From  1998  through  2001,  the 
number  of  elections  or  changes  that  an 
M+C  ehgible  individual  may  make  is 
not  limited  (except  as  provided  for  in 


paragraph  (d)  of  this  section  for  M+C 
MSA  plans).  Subject  to  the  M+C  plan 
being  open  to  enrollees  as  provide 
under  §422. 60(a)(2),  an  individual 
eligible  to  elect  an  M+C  plan  may 
change  his  or  her  election  from  an  M+C 
plan  to  original  Medicare  or  to  a 
different  M+C  plan,  or  from  original 
Medicare  to  an  M+C  plan. 
(4)  Open  enrollment  and 
disenrollment  during  2002.  (i)  Except  as 
provided  in  paragraphs  (a)(4)(ii)  and 
(a)(4)(iii)  of  this  section,  an  individual 
who  is  eligible  to  elect  an  M+C  plan  in 
2002  may  elect  an  M+C  plan  or  change 
his  or  her  election  from  an  M+C  plan  to 
original  Medicare  or  to  a  different  M+C 
plan,  or  from  original  Medicare  to  an 
M+C  plan,  but  only  once  during  the  first 
6  months  of  the  year. 

(ii)  Newly  eligible  M+C  individual.  An 
individual  who  becomes  an  M+C 
ehgible  individual  during  2002  may 
elect  an  M+C  plan  or  original  Medicare 
and  then  change  his  or  her  election  once 
during  the  period  that  begins  the  month 
the  individual  is  entitled  to  both  Part  A 
and  Part  B  and  ends  on  the  last  day  of 
the  6th  month  of  such  entitlement,  or  on 
December  31,  whichever  is  earlier.  The 
individual  can  change  the  election  from 
an  M+C  plan  to  original  Medicare  or  to 
a  different  M+C  plan,  or  from  original 
Medicare  to  an  M+C  plan  during  this 
period. 

(iii)  The  limitation  to  one  election  or 
change  in  paragraphs  (a)(4)(i)  and 
(a)(4)(ii)  of  this  section  does  not  apply 
to  elections  or  changes  made  during  the 
annual  election  period  specified  in 
(a)(2)  of  this  section  or  during  a  special 
enrollment  period  specified  in 
paragraph  (b)  of  this  section. 

(5)  Open  enrollment  and 
disenrollment  beginning  in  2003.  (i)  For 
2003  and  subsequent  years,  except  as 
provided  in  paragraphs  {a)(5)(ii)  and 
(a)(5)(iii)  of  this  section,  an  individual 
who  is  eligible  to  elect  an  M+C  pltm 
may  elect  an  M+C  plan  or  change  his  or 
her  election  from  an  M+C  plan  to 
original  Medicare  or  to  a  different  M+C 
plan,  or  from  original  Medicare  to  an 
M+C  plan,  but  only  once  during  the  first 
3  months  of  the  year. 

(ii)  Newly  eligible  M+C  individual.  An 
individual  who  becomes  an  M+C 
ehgible  individual  during  2003  or  later 
may  elect  an  M+C  plan  or  original 
Medicare  and  then  change  his  or  her 
election  once  during  the  period  that 
begins  the  month  the  individual  is 
entitled  to  both  Part  A  and  Part  B  and 
ends  on  the  last  day  of  the  3rd  month 
of  such  entitlement,  or  on  December  31, 
whichever  is  earUer.  The  individual  can 
change  the  election  from  an  M+C  plan 
to  original  Medicare  or  to  a  different 
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M+C  plan,  or  from  original  Medicare  to 
an  M-t-C  plan  during  this  period. 

(iii)  The  limitation  to  one  election  or 
change  in  paragraphs  (a)(5)(i]  and 
(a)(5)(ii)  of  this  section  does  not  apply 
to  elections  or  changes  made  during  the 
annual  election  period  speci5ed  in 
paragraph  (a)(2)  of  this  section  or  during 
a  special  election  period  specified  in 
paragraph  (h)  of  this  section. 

(b)  Special  election  periods.  Effective 
as  of  January  1,  1999  for  M+C  plans,  and 
as  of  January  1.  2002,  for  all  MSA  other 
types  of  M-fC  MSA  plans,  an  individual 
may  at  any  time  (that  is,  not  limited  to 
the  annual  election  period)  discontinue 
the  election  of  an  M+C  plan  offered  by 
an  M+C  organization  and  change  his  or 
her  election,  in  the  form  and  manner 
specified  by  HCFA,  from  an  M+C  plan 
to  original  Medicare  or  to  a  different 
M+C  plan  under  any  of  the  following 
circiunstances: 

(1)  HCFA  has  terminated  the 
organization's  contract  for  that  plan  or 
the  organization  has  terminated  or 
discontinued  offering  the  plan  in  the 
service  area  or  continuation  area  in 
which  the  individual  resides. 

(2)  The  individual  is  not  ehgible  to 
remain  enrolled  in  the  plan  b^::ause  of 

a  change  in  his  or  her  place  of  residence 
to  a  location  out  of  the  service  area  or 
continuation  area  or  other  change  in 
circumstances  as  determined  by  HCFA 
but  not  including  terminations  resulting 
from  a  failure  to  make  timely  payment 
of  an  M+C  monthly  or  supplemental 
beneficiary  premium,  or  from  disruptive 
behavior. 

(3)  The  individual  demonstrates  to 
HCFA,  in  accordance  with  guidelines 
issued  by  HCFA,  that — 

(i)  The  orgemization  offering  the  plan 
substantially  violated  a  material 
provision  of  its  contract  under  this  part 
in  relation  to  the  individual,  including, 
but  not  limited  to  the  following: 

(A)  Failure  to  provide  the  beneficiary 
on  a  timely  basis  medically  necessary 
services  for  which  benefits  are  available 
under  the  plan. 

(B)  Failure  to  provide  medical 
services  in  accordance  with  applicable 
quality  standards;  or 

(ii)  The  organization  (or  its  agent, 
representative,  or  plan  provider) 
materially  misrepresented  the  plan's 
provisions  in  marketing  the  plan  to  the 
individual. 

(4)  The  individual  meets  such  other 
exceptional  conditions  as  HCFA  may 
provide. 

(c)  Special  election  period  for 
individual  age  65.  Effective  January  1, 
2002,  an  M+C  eligible  individual  who 
elects  an  M+C  plan  during  the  initial 
coverage  election  period,  as  defined 
under  section  1837(d)  of  the  Act,  that 


surroimds  his  or  her  65th  birthday  (this 
period  begins  3  months  before  and  ends 
3  months  after  the  month  of  the 
individual's  65th  birthday)  may 
discontinue  the  election  of  that  plan  and 
elect  coverage  under  original  Medicare 
at  any  time  during  the  12-month  period 
that  begins  on  the  effective  date  of 
enrollment  in  the  M+C  plan. 

(d)  Special  rules  for  M+C  plans — (1) 
Enrollment.  An  individual  may  enroll  in 
an  M+C  plan  only  diuing  an  initial  or 
annual  election  period  described  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  or  during  November  1998. 

(2)  DisenroUment.  (i)  Except  as 
provided  in  paragraph  (d)(2)(ii)  of  this 
section,  an  individual  may  disenroll 
from  an  M+C  plan  only  during — 

(A)  November  1998; 

(B)  An  annual  election  period;  or 

(C)  The  special  election  period 
described  in  paragraph  (b)  of  this 
section. 

(ii)  Exception.  An  individual  who 
elects  an  M+C  MSA  plan  during  an 
annual  election  period  and  has  never 
before  elected  an  M+C  MSA  plan  may 
revoke  that  election,  no  later  than 
December  1 5  of  that  same  year,  by 
submitting  to  the  organization  that 
offers  the  M+C  MSA  plan  a  signed  and 
dated  request  in  the  form  and  manner 
prescribed  by  HCFA  or  by  filing  the 
appropriate  diseiuxillment  form  through 
other  mechanisms  as  determined  by 
HCFA. 

$422.64    Infonnstlon  about  the  M+C 
proQram. 

(a)  Source  of  information.  Each  M+C 
organization  must  provide,  on  an  annual 
basis  and  in  a  format  and  using  standard 
terminology  that  may  be  specified  by 
HCFA,  the  information  necessary  to 
enable  HCFA  to  provide  to  ciurent  and 
potential  beneficiaries  the  information 
they  need  to  make  informed  decisions 
with  respect  to  the  available  choices  for 
Medicare  coverage. 

(b)  Timing  ana  recipients  of  the 
information.  HCFA  mails  a  notice 
containing  the  information  described  in 
paragraph  (c)  of  this  section — 

(1)  At  least  15  days  before  each 
annual  election  period,  to  each 
individual  eligible  to  elect  an  M+C  plan; 
and 

(2)  To  the  extent  practicable,  not  later 
than  30  days  before  his  or  her  initial 
coverage  election  period  to  each 
individual  who  will  become  eligible  to 
elect  an  M+C  plan. 

(c)  Content  of  notice — (1)  Benefits 
under  original  Medicare,  (i)  Covered 
services. 

(ii)  Beneficiary  cost  sharing,  such  as 
deductibles,  coinsurance,  and 
copayment  amounts. 


(iii)  Any  beneficiary  liability  for 
balance  billing. 

(2)  Enrollment  procedures. 
Information  and  instructions  on  how  to 
exercise  election  options  under  this 
subpart. 

(3)  Rights.  A  general  description  of 
procedural  rights  (including  grievance 
and  ap{>eals  procedures)  under  original 
Medicare  and  the  M+C  program  and  the 
right  to  be  protected  against 
discrimination  based  on  factors  related 
to  health  status  in  accordance  with 
§422.110. 

(4)  Medigap  and  Medicare  Select.  A 
general  description  of  the  benefits, 
enrollment  rights,  and  requirements 
appUcable  to  Medicare  supplemental 
poUcies  under  section  1882  of  the  Act, 
and  provisions  relating  to  Medicare 
Select  policies  under  section  1882(t)  of 
the  Act. 

(5)  Potential  for  contract  termination. 
The  fact  that  an  M+C  organization  may 
terminate  or  refuse  to  renew  its  contract, 
or  reduce  the  service  area  included  in 
its  contract,  and  the  effect  that  any  of 
those  actions  may  have  on  individuals 
enrolled  in  that  organization's  M+C 
plan. 

(6)  Comparative  information.  A  list  of 
M+C  plans  that  are  or  will  be  available 
to  residents  of  the  service  area  in  the 
following  calendar  year,  and,  for  each 
available  plan,  information  on  the 
aspects  described  in  paragraphs  (c)(7) 
through  (c)(ll)  of  this  section,  presented 
in  a  manner  that  facilitates  comparison 
among  the  plans. 

(7)  Benefits,  (i)  Covered  services 
beyond  those  provided  under  original 
Medicare. 

(ii)  Any  beneficiary  cost  sharing. 

(iii)  Any  maximum  limitations  on  out- 
of-pocket  expenses. 

(iv)  In  the  case  of  an  M+C  MSA  plan, 
the  amount  of  the  aimual  MSA  deposit 
and  the  differences  in  cost-sharing, 
enroUee  premiums,  and  balance  billing, 
as  compared  to  M+C  plans. 

(v)  In  the  case  of  a  M+C  private  fee- 
for-service  plan,  differences  in  cost- 
sharing,  enrollee  premiums,  and  balance 
bilUng,  as  compared  to  M+C  plans. 

(vi)  The  extent  to  which  an  enrollee 
may  obtain  benefits  through  out-of- 
network  health  care  providers. 

(vii)  The  types  of  providers  that 
participate  in  the  plan's  network  and 
the  extent  to  which  an  enrollee  may 
select  among  those  providers. 

(viii)  The  coverage  of  emergency  and 
urgently  needed  services. 

(8)  Premiums,  (i)  The  M+C  monthly 
basic  beneficiary  premiimis. 

(ii)  The  M+C  monthly  supplemental 
beneficiary  premium. 

(9)  The  plan 's  service  area. 

(10)  Quality  and  performance 
indicators  for  benefits  under  a  plan  to 
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the  extent  they  are  available  as  follows 
(and  how  they  compare  with  indicators 
under  original  Medicare): 

(i)  Disenrollment  rates  for  Medicare 
enrollees  for  the  2  previous  years, 
excluding  disenrollment  due  to  death  or 
moving  outside  the  plan's  service  area, 
calculated  according  to  HCFA 
guidelines. 

(ii)  Medicare  enrollee  satisfaction. 

(iii)  Health  outcomes. 

(iv)  Plan-level  appeal  data. 

(v)  The  recent  record  of  plan 
compUance  with  the  requirements  of 
this  part,  as  determined  by  the 
Secretary. 

(vi)  Other  performance  indicators. 

(11)  Supplemental  benefits.  Whether 
the  plan  offers  mandatory  supplemental 
benefits  or  offers  optional  supplemental 
benefits  and  the  premiums  and  other 
terms  and  conditions  for  those  benefits. 

(d)  Format  and  updating.  The 
information  is  written  and  formatted 
using  language  that  is  easily 
understandable,  and  is  updated  at  least 
annually. 

(e)  Mailing.  The  mailing  is 
coordinated,  to  the  extent  practicable, 
with  the  mailing  of  the  annual  notice  of 
Medicare  benefits  under  section  1804  of 
the  Act. 

§  422.66    Coordination  ol  enrollment  and 
disenrollment  through  M-t-C  organlrations. 

(a)  Enrollment.  An  individual  who 
wishes  to  elect  an  M+C  plan  offered  by 
an  M+C  organization  may  make  or 
change  his  or  her  election  during  the 
election  periods  specified  in  §  422.62  by 
filing  the  appropriate  election  form  with 
the  organization  or  through  other 
mechanisms  as  determined  by  HCFA. 

(b)  Disenrollment — (1)  Basic  rule.  An 
individual  who  wishes  to  disenroU  from 
an  M+C  plan  may  change  his  or  her 
election  during  the  election  periods 
specified  in  §  422.62  in  either  of  the 
following  manners: 

(i)  Elect  a  different  M+C  plan  by  filing 
the  appropriate  election  form  with  the 
M+C  organization  or  through  other 
mechanisms  as  determined  by  HCFA. 

(ii)  Submit  a  signed  and  dated  request 
for  disenrollment  to  the  M+C 
organization  in  the  form  and  marmer 
prescribed  by  HCFA  or  file  the 
appropriate  disenrollment  form  through 
other  mechanisms  as  determined  by 
HCFA. 

(2)  When  a  disenrollment  request  is 
considered  to  have  been  made.  A 
disenrollment  request  is  considered  to 
have  been  made  on  the  date  the 
disenrollment  request  is  received  by  the 
M+C  organization. 

(3)  Responsibilities  of  the  M+C 
organization.  The  M+C  organization 
must — 


(i)  Submit  a  disenrollment  notice  to 
HCFA  within  15  days  of  receipt; 

(ii)  Provide  the  enrollee  witn  a  copy 
of  the  request  for  disenrollment;  and 

(iii)  In  the  case  of  a  plan  where  lock- 
in  applies,  also  provide  the  enrollee 
with  a  statement  explaining  that  he  or 
she— 

(A)  Remains  enrolled  until  the 
effective  date  of  disenrollment;  and 

(B)  Until  that  date,  neither  the  M+C 
organization  nor  HCFA  pays  for  services 
not  provided  or  arranged  for  by  the  M+C 
plan  in  which  the  enrollee  is  enrolled; 
and 

(iv)  File  and  retain  disenrollment 
requests  for  the  period  specified  in 
HCFA  instructions. 

(4)  Effect  of  failure  to  submit 
disenrollment  notice  to  HCFA  promptly. 
If  the  M+C  organization  fails  to  submit 
the  correct  and  complete  notice  required 
in  paragraph  (b)(3)(i)  of  this  section,  the 
M+C  organization  must  reimburse 
HCFA  for  any  capitation  payments 
received  after  the  month  in  which 
payment  would  have  ceased  if  the 
requirement  had  been  met  timely. 

(5)  Retroactive  disenrollment.  HCFA 
may  grant  retroactive  disenrollment  in 
the  following  cases: 

(i)  There  never  was  a  legally  valid 
enrollment. 

(ii)  A  valid  request  for  disenrollment 
was  properly  made  but  not  processed  or 
acted  upon. 

(c)  Ejection  by  default:  Initial 
coverage  election  period.  An  individual 
who  fails  to  make  an  election  during  the 
initial  coverage  election  period  is 
deemed  to  have  elected  original 
Medicare. 

(d)  Conversion  of  enrollment 
(seamless  continuation  of  coverage) — (1) 
Basic  rule.  An  M+C  plan  offered  by  an 
M+C  organization  must  accept  any 
individual  (residing  in  the  service  area 
or  continuation  area  of  the  M+C  plan) 
who  is  enrolled  in  a  health  plan  offered 
by  an  M+C  organization  (regardless  of 
whether  the  individual  has  end-stage 
renal  disease)  during  the  month 
immediately  preceding  the  month  in 
which  he  or  she  is  entitled  to  both  Part 
A  and  Part  B  as  provided  by 

§  422.50(a)(2)  and  (a)(3). 

(2)  Reserved  vacancies.  Subject  to 
HCFA's  approval,  an  M+C  organization 
may  set  aside  a  reasonable  number  of 
vacancies  in  order  to  accommodate 
enrollment  of  conversions.  Any  set 
aside  vacancies  that  are  not  filled  within 
a  reasonable  time  must  be  made 
available  to  other  M+C  eligible  _ 
individuals. 

(3)  Effective  date  of  conversion. 
Unless  the  individual  chooses  to 
disenroU  from  the  health  plan  offered  by 
the  M+C  organization,  the  individual's 


conversion  to  an  M+C  enrollee  is 
effective  the  month  in  which  he  or  she 
is  entitled  to  both  Part  A  and  Part  B. 

(4)  Prohibition  against  disenrollment. 
The  M+C  organization  may  disenroU  an 
individual  who  is  converting  under  the 
provisions  of  paragraph  (a)  of  this 
section  only  under  the  conditions 
specified  in  §422.74. 

(5)  Election  form.  The  individual  who 
is  converting  must  complete  and  sign  an 
election  form  as  described  in 

§422.60(c)U). 

(6)  Submittal  of  information  to  HCFA. 
The  M+C  organization  must  transmit  the 
information  necessary  for  HCFA  to  add 
the  individual  to  its  records  as  specified 
in  §  422.60(e)(6). 

(e)  Maintenance  of  enrollment.  An 
individual  who  has  made  or  is  deemed 
to  have  made  an  election  under  this 
section  is  considered  to  have  continued 
to  have  made  that  election  until  either 
of  the  following,  whichever  occurs  first: 

(1)  The  individual  changes  the 
election  under  this  section. 

(2)  The  elected  M+C  plan  is 
discontinued  or  no  longer  serves  the 
service  area  in  which  the  individual 
resides,  and  the  organization  does  not 
offer  or  the  individual  does  not  elect  the 
option  of  continuing  enrollment,  as 
provided  in  §  422.54. 

422.68    Effective  dates  of  coverage  and 
change  of  coverage. 

(a)  Initial  ':overage  election  period.  An 
election  made  during  an  initial  coverage 
election  period  as  described  in 

§  422.62(a)(1)  is  effective  as  of  the  first 
day  of  the  month  of  entitlement  to  both 
Part  A  and  Part  B. 

(b)  Annual  election  periods.  For  an 
election  or  change  of  election  made 
during  an  annual  election  {jeriod  as 
described  in  §  422.62(a)(2).  coverage  is 
effective  as  of  the  first  day  of  the 
following  calendar  year. 

(c)  Open  enrollment  periods.  For  an 
election  or  change  of  election  made 
during  an  open  enrollment  period  as 
described  in  §  422.62(a)(3)  through 
(a)(5),  coverage  is  effective  as  of  the  first 
day  of  the  first  calendar  month 
following  the  month  in  which  the 
election  is  made. 

(d)  Special  election  periods.  For  an 
election  or  change  of  election  made 
during  a  special  election  period  as 
described  in  §  422.62(b),  the  effective 
date  of  coverage  shall  be  determined  by 
HCFA,  to  the  extent  practicable,  in  a 
manner  consistent  with  protecting  the 
continuity  of  health  benefits  coverage. 

(e)  Special  election  period  for 
individual  age  65.  For  an  election  of 
coverage  under  original  Medicare  made 
during  a  special  election  period  for  an 
individual  age  65  as  described  in 
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§  422.62(c),  coverage  is  effective  as  of 
the  first  day  of  the  first  calendar  month 
follovmig  the  month  in  which  the 
election  is  made. 

§  422.74    Olsenrollment  by  the  1**C 
organization. 

(a)  General  rule.  Except  as  provided  in 
paragraphs  (b)  through  (d)  of  this 
section,  an  M+C  organization  may  not — 

(1)  DisenroU  an  individual  from  any 
M+C  plan  it  offers;  or 

(2)  Orally  or  in  writing,  or  by  any 
action  or  inaction,  request  or  encourage 
an  individual  to  disenroll. 

(b)  Basis  for  disenwUment — (1) 
Optional  disenrollment.  An  M+C 
organization  may  disenroll  an 
individual  from  an  M+C  plan  it  offers  in 
any  of  the  following  circumstances: 

(i)  Any  monthly  basic  and 
supplementary  beneficiary  premiiuns 
are  not  paid  on  a  timely  basis,  subject 
to  the  grace  period  for  late  payment 
established  under  paragraph  (d)(1)  of 
this  section. 

(ii)  The  individual  has  engaged  in 
disruptive  behaviors  specified  at 
paragraph  (d)(2)  of  this  section. 

(iii)  The  individual  provides 
fraudulent  information  on  his  or  her 
election  form  or  permits  abuse  of  his  or 
her  enrollment  card  as  specified  in 
paragraph  (d)(3)  of  this  section. 

(2)  Required  disenrollment.  An  M+C 
organization  must  disenroll  an 
individual  from  an  M+C  plan  it  o%rs  in 
any  of  the  following  circumstances: 

(i)  The  individual  no  longer  resides  in 
the  M+C  plan's  service  area  as  specified 
in  paragraph  (d)(4)  of  this  section,  and 
optional  continued  enrollment  has  not 
been  offered  or  elected  pursuant  to 
§422.54. 

(ii)  The  individual  loses  entitlement 
to  Part  A  or  Part  B  benefits  as  described 
in  paragraph  (d)(5)  of  this  section. 

(iii)  Death  of  the  individual  as 
described  in  paragraph  (d)(6)  of  this 
section. 

(3)  Plan  termination  or  reduction  of 
service  area  or  continuation  area.  An 
M+C  plan  offered  by  an  M+C 
organization  that  terminates  with 
respect  to  all  M+C  individuals  in  the 
area  where  the  individual  resides  or  is 
terminated  or  reduces  service  area  or 
continuation  area  must  comply  vdth  the 
process  for  disenrollment  set  forth  at 
paragraph  (d)(7)  of  this  section. 

(c)  Notice  requirement.  If  the 
disenrollment  is  for  any  of  the  reasons 
specified  in  paragraphs  (b)(1)  through 
(b)(2)(i)  and  (b)(3)  of  this  section,  that  is, 
other  than  death  or  loss  of  entitlement 
to  Part  A  or  Part  B,  the  M+C 
organization  must  give  the  individual  a 
written  notice  of  the  disenrollment  with 
an  explanation  of  why  the  M+C 


organization  is  planning  to  disenroll  the 
individual. 

(1)  The  notice  must  be  mailed  to  the 
individual  before  submission  of  the 
disenrollment  notice  to  HCFA. 

(2)  The  notice  must  include  an 
explanation  of  the  individual's  right  to 
a  hearing  under  the  M+C  organization's 
grievance  procedures. 

(d)  Process  for  disenrollment — (1) 
Monthly  basic  and  supplementary 
premiums  are  not  paid  timely.  An  M+C 
organization  may  disenroll  an 
individual  from  the  M+C  plan  for  failure 
to  pay  any  basic  or  supplementary 
premiiuns  if  the  M+C  organization — 

(i)  Makes  a  reasonable  effort  to  collect 
unpaid  premium  amounts  by  sending  a 
written  notice  of  nonpayment  to  the 
enroUee  within  20  days  after  the  date 
that  the  delinquent  charges  were  due — 

(A)  Alerting  the  individual  that  the 
premiums  are  delinquent; 

(B)  Providing  the  individual  wiA  an 
explanation  of  the  diseiuollment 
procedures  and  any  lock-in 
requirements  of  the  M+C  plan;  and 

(C)  Advising  that  failure  to  pay  the 
premiums  within  the  90-day  grace 
period  will  result  in  termination  of  M+C 
coverage; 

(ii)  Only  disenrolls  a  Medicare 
enrollee  when  the  organization  has  not 
received  payment  within  90  days  after 
the  date  it  has  sent  the  notice  of 
nonpayment  to  the  enrollee;  and 

(iii)  Gives  the  individual  a  written 
notice  of  disenrollment  that  meets  the 
requirements  set  forth  in  paragraph  (c) 
of  this  section. 

(2)  Disenrollment  for  disruptive 
behavior — (i)  Basis  for  disenrollment. 
An  M+C  organization  may  disenroll  an 
individual  from  the  M+C  plan  if  the 
individual's  behavior  is  disruptive, 
uruTily,  abusive,  or  uncooperative  to  the 
extent  that  his  or  her  continued 
enrollment  in  the  plan  seriously  impairs 
the  M+C  plan's  ability  to  furnish 
services  to  either  the  particular 
individual  or  other  individuals  enrolled 
in  the  plan. 

(ii)  Effort  to  resolve  the  problem.  The 
M+C  organization  must  make  a  serious 
effort  to  resolve  the  problems  presented 
by  the  individual,  including  the  use  (or 
attempted  use)  of  the  M+C 
organization's  grievance  procedures. 
The  beneficiary  has  a  right  to  submit 
any  information  or  explanation  that  he 
or  she  may  wish  to  submit  to  the  M+C 
organization. 

(iii)  Consideration  of  extenuating 
circumstances.  The  M+C  organization 
must  establish  that  the  individual's 
behavior  is  not  related  to  the  use  of 
medical  services  or  to  diminished 
mental  capacity. 


(iv)  Documentation.  The  M+C 
organization  must  document  the 
enroUee's  behavior,  its  own  efforts  to 
resolve  any  problems,  and  any 
extenuating  circumstances,  as  described 
in  pajBgraphs  (d)(2)(i)  through  (d)(2)(iii) 
of  this  section. 

(v)  HCFA  review  of  the  S4+C 
organization's  proposed  disenrollment. 
(A)  HCFA  decides  after  reviewing  the 
documentation  submitted  by  the  M+C 
organization  and  any  information 
submitted  by  the  beneficiary  (which  the 
M+C  organization  must  forward  to 
HCFA)  whether  the  M+C  organization 
has  met  the  disenrollment  requirements. 

(B)  HCFA  makes  the  decision  within 
20  working  days  after  receipt  of  the 
documentation  and  notifies  the  M+C 
organization  within  5  working  days  after 
making  its  decision. 

(vi)  Effective  date  of  disenrollment.  If 
HCFA  permits  an  M+C  organization  to 
disenroll  an  individual  for  disruptive 
behavior,  the  termination  is  effective  the 
first  day  of  the  calendar  month  after  the 
month  in  which  the  M+C  organization 
gives  the  individual  written  notice  of 
the  disenrollment  that  meets  the 
requirements  set  forth  in  paragraph  (c) 
of  this  section. 

(3)  Individual  commits  fraud  or 
permits  abuse  of  enrollment  care,  (i) 
Basis  for  disenrollment.  An  M+C 
organization  may  disenroll  the 
individual  from  an  M+C  plan  if  the 
individual — 

(A)  Knowingly  provides,  on  the 
election  form,  fraudulent  information 
that  materially  affects  the  individual's 
ehgibihty  to  eru'oll  in  the  M+C  plan;  or 

(B)  Intentionally  permits  others  to  use 
his  or  her  enrollment  card  to  obtain 
services  imder  the  M+C  plan. 

(ii)  Notice  of  disenrollment.  The  M+C 
organization  must  give  the  individual  a 
written  notice  of  the  disenrollment  that 
meets  the  requirements  set  forth  in 
paragraph  (c)  of  this  section. 

(iii)  Report  to  HCFA.  The  M+C 
organization  must  report  to  HCFA  any 
disenrollment  based  on  fraud  or  abuse 
by  the  individual. 

(4)  Individual  no  longer  resides  in  the 
hd+C plan's  service  area — (i)  Basis  for 
disenrollment.  Unless  continuation  of 
eiutjllment  is  elected  under  §  422.54, 
the  M+C  organization  must  disenroll  an 
individual  who  moves  out  of  a  plan's 
service  area  if  the  M+C  organization 
establishes,  on  the  basis  of  a  written 
statement  from  the  individual,  or  other 
evidence  acceptable  to  HCFA,  that  the 
individual  has  moved  out  of  a  plan's 
service  area  for  over  12  months. 

(ii)  Notice  of  disenrollment.  The  M+C 
organization  must  give  the  individual  a 
written  notice  of  the  disenrollment  that 
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meets  the  requirements  set  forth  in 
paragraph  (c)  of  this  section. 

(5)  Loss  of  entitlement  to  Part  A  or 
Part  B  benefits.  If  an  individual  is  no 
longer  entitled  to  Part  A  or  Part  B 
benefits.  HCFA  notifies  the  M+C 
organization  that  the  disenrollment  is 
effective  the  first  day  of  the  calendar 
month  following  the  last  month  of 
entitlement  to  Part  A  or  Part  B  benefits. 

(6)  Death  of  the  individual.  If  the 
individiial  dies,  disenrollment  is 
effective  the  first  day  of  the  calendar 
month  following  the  month  of  death. 

(7)  Plan  termination  or  area 
reduction,  (i)  If  the  plan  terminates  or  is 
terminated  or  the  service  area  or 
continuation  area  are  reduced  with 
respect  to  all  M+C  enroUees  in  the  area 
in  which  they  reside,  the  M+C 
organization  must  give  each  Medicare 
enrollee  a  written  notice  of  the  effective 
date  of  the  plan  termination  or  area 
reduction  and  a  description  of 
alternatives  for  obtaining  benefits  under 
the  M+C  program. 

(ii)  The  notice  must  be  sent  before  the 
effective  date  of  the  plan  termination  or 
area  reduction. 

(e)  Consequences  of  disenrollment — 
(1)  Disenrollment  for  non-payment  of 
premiums,  disruptive  behavior,  fraud  or 
abuse,  loss  of  Part  A  or  Part  B.  An 
individual  who  is  disenroUed  under 
paragraph  (b)(l)(i).  (b)(l)(ii),  (b){l)(iii). 
or  paragraph  (bK2)(ii)  of  this  section  is 
deemed  to  have  elected  original 
Medicare. 

(2)  Disenrollment  based  on  plan 
termination,  area  reduction,  or 
individual  moves  out  of  area,  (i)  An 
individual  who  is  disenrolled  \mder 
paragraph  (b)(2)(i)  or  (b)(3)  of  this 
section  has  a  special  election  period  in 
which  to  make  a  new  election  as 
provided  in  §  422.62(b)(1)  and  (b)(2). 

(ii)  An  individual  who  fails  to  make 
an  election  during  the  special  election 
period  is  deemed  to  have  elected 
original  Medicare. 

§  422.80    Approval  of  mailieting  materlais 
and  election  forms. 

(a)  HCFA  review  of  marketing 
materials.  An  M+C  organization  may 
not  distribute  any  marketing  materials 
(as  defined  in  paragraph  (b)),  or  election 
forms,  or  make  such  materials  or  forms 
available  to  individuals  eUgible  to  elect 
an  M+C  plan,  unless — 

(1)  At  least  45  days  before  the  date  of 
distribution  the  M+C  organization  has 
submitted  the  material  or  form  to  HCFA 
for  review  under  the  guidelines  in 
paragraph  (c);  and 

(2)  HCFA  has  not  disapproved  the 
distribution  of  the  material  or  form. 

[b)  Definition  of  marketing  materials. 
Marketing  materials  include  any 


informational  materials  targeted  to 
Medicare  beneficiaries  which: 

(1)  Promote  the  M+C  organization,  or 
any  M+C  plan  offered  by  the  M+C 
organization; 

(2)  Inform  Medicare  beneficiaries  that 
they  may  enroll,  or  remain  enrolled  in, 
an  M+C  plan  offered  by  the  M+C 
organization; 

(3)  Explain  the  benefits  of  enrollment 
in  an  M+C  plan,  or  rules  that  apply  to 
enroUees; 

(4)  Explain  how  Medicare  services  are 
covered  under  an  M+C  plan,  including 
conditions  that  apply  to  such  coverage; 

(5)  Examples  of  marketing  materials 
include,  but  are  not  limited  to: 

(i)  General  audience  materials  such  as 
general  circulation  brochiues. 
newspapers,  magazines,  television, 
radio,  billboards,  yellow  pages,  or  the 
internet. 

(ii)  Marketing  representative  materials 
such  as  scripts  or  outlines  for 
telemarketing  or  other  presentations. 

(iii)  Presentation  materials  such  as 
slides  and  charts. 

(iv)  Promotional  materials  such  as 
brochures  or  leaflets,  including 
materials  for  circulation  by  third  parties 
[e.g.,  physicians  or  other  providers). 

(v)  Membership  communication 
materials  such  as  membership  rules, 
subscriber  agreements  (evidence  of 
coverage),  member  handbooks,  and 
newsletters. 

(vi)  Letters  to  members  about 
contractual  changes;  changes  in 
providers,  premiums,  benefits,  plan 
procedures  etc. 

(vii)  Membership  or  claims  processing 
activities  [e.g.,  materials  on  rules 
involving  non-payment  of  premiums, 
confirmation  of  enrollment  or 
disenrollment,  or  annual  notification 
information). 

(c)  Guidelines  for  HCFA  Review.  In 
reviewing  marketing  material  or  election 
forms  under  paragraph  (a)  of  this 
section,  HCFA  determines  that  the 
marketing  materials: 

(1)  Provide,  in  a  format  (and,  where 
appropriate,  print  size),  and  using 
standard  terminology  that  may  be 
specified  by  HCFA,  the  following 
information  to  Medicare  beneficiaries 
interested  in  enrolling: 

(i)  Adequate  written  description  of 
rules  (including  any  limitations  on  the 
providers  from  whom  services  can  be 
obtained),  procedures,  basic  benefits 
and  services,  and  fees  and  other  charges. 

(ii)  Adequate  written  description  of 
any  supplemental  benefits  and  services, 
(iii)  Adequate  written  explanation  of 
the  grievance  and  appeals  process, 
including  differences  between  the  two, 
and  when  it  is  appropriate  to  use  each. 


(iv)  Any  other  information  necessary 
to  enable  beneficiaries  to  make  an 
informed  decision  about  enrollment. 

(2)  Notify  the  general  public  of  its 
enrollment  period  (whether  time- 
limited  or  continuous)  in  an  appropriate 
manner,  through  appropriate  media, 
throughout  its  service  and  continuation 
area. 

(3)  Include  in  the  written  materials 
notice  that  the  organization  is 
authorized  by  law  to  refuse  to  renew  its 
contract  with  HCFA,  that  HCFA  also 
may  refuse  to  renew  the  contract,  and 
that  termination  or  non-renewal  may 
result  in  termination  of  the  beneficiary's 
enrollment  in  the  plan. 

(4)  Contain  no  statements  that  are 
inacciu^te  or  misleading  or  otherwise 
make  misrepresentations. 

(5)  For  markets  with  a  significant  non- 
English  speaking  population,  provide 
materials  in  the  language  of  these 
individuals. 

(d)  Deemed  approval  (one-stop 
shopping).  If  HCFA  has  not  disapproved 
the  distribution  of  marketing  material  or 
forms  submitted  by  an  M+C 
organization  with  respect  to  an  M+C 
plan  in  an  area,  HCFA  is  deemed  not  to 
have  disapproved  the  distribution  in  all 
other  areas  covered  by  the  M+C  plan 
and  organization  except  with  regard  to 
any  portion  of  the  material  or  form  that 
is  specific  to  the  particular  area. 

(e)  Standards  for  M*C  organization 
marketing. 

(1)  In  conducting  marketing  activities, 
M+C  organizations  may  not: 

(i)  Provide  for  cash  or  other  monetary 
rebates  as  an  inducement  for  enrollment 
or  otherwise.  This  does  not  prohibit 
explanation  of  any  legitimate  benefits 
the  beneficiary  might  obtain  as  an 
enrollee  of  the  M+C  plan,  such  as 
eligibility  to  enroll  in  a  supplemental 
benefit  plan  that  covers  deductibles  and 
coinsurance,  or  preventive  services. 

(ii)  Engage  in  any  discriminatory 
activity  such  as,  for  example,  attempts 
to  recruit  Medicare  beneficiaries  from 
higher  income  areas  without  making 
comparable  efforts  to  enroll  Medicare 
beneficiaries  from  lower  income  areas. 

(iii)  Solicit  door-to-door  for  Medicare 
beneficiaries. 

(iv)  Engage  in  activities  that  could 
mislead  or  confuse  Medicare 
beneficiaries,  or  misrepresent  the  M+C 
organization,  the  M+C  organization  may 
not  claim  that  it  is  recommended  or 
endorsed  by  HCFA  or  Medicare  or  that 
HCFA  or  Medicare  recommends  that  the 
beneficiary  enroll  in  the  M+C  plan.  It 
may,  however,  explain  that  the 
organization  is  approved  for 
participation  in  Medicare. 

(v)  Distribute  marketing  materials  for 
which,  before  expiration  of  the  45-day 
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period,  the  M+C  organization  receives 
from  HCFA  written  notice  of 
disapproval  because  it  is  inaccurate  or 
misleading,  or  misrepresents  the  M+C 
organization,  its  marketing 
representatives,  or  HCFA. 

(2)  In  its  marketing,  the  M+C 
organization  must: 

(i)  Demonstrate  the  HCFA's 
satisfaction  that  marketing  resources  are 
allocated  to  marketing  to  the  disabled 
Medicare  population  as  well  as 
beneficiaries  age  65  and  over. 

(ii)  Establish  and  maintain  a  system 
fof  confirming  that  enrolled 
beneficiaries  have  in  fact,  enrolled  in 
the  M+C  plan,  and  understand  the  rules 
applicable  under  the  plan. 

(f)  Employer  group  retiree  Marketing. 
HCFA  may  permit  M+C  organizations  to 
develop  marketing  materials  designed 
for  members  of  an  employer  group  who 
are  eligible  for  employer-sponsored 
benefits  through  the  M+C  organization, 
and  to  furnish  these  materials  only  to 
such  group  members.  While  such 
materials  must  be  submitted  for 
approval  under  paragraph  (a)  of  this 
section,  HCFA  will  only  review  potions 
of  these  materials  that  related  to  M+C 
plan  benefits. 

BiLUNG  CODE  4120-01-M 

Subpart  C — Benefits  and  Beneficiary 
Protections 

§422.100    General  requirements. 

(a)  Basic  rule.  Subject  to  the 
conditions  and  limitations  set  forth  in 
this  subpart,  an  M+C  orgemization 
offering  an  M+C  plan  must  provide 
enrollees  in  that  plan  with  coverage  of 
the  basic  benefits  described  in  §  422.101 
(and.  to  the  extent  applicable,  the 
benefits  described  in  §  422.102)  by 
furnishing  the  benefits  directly  or 
through  arrangements,  or  by  paying  for 
the  benefits.  HCFA  reviews  these 
benefits  subject  to  the  requirements  of 

§  422.100(g)  and  the  requirements  in 
subpart  G  of  this  part. 

(b)  Services  of  noncontracting 
providers  and  suppliers.  (1)  An  M+C 
organization  must  make  timely  and 
reasonable  payment  to  or  on  behalf  of 
the  plan  enroUee  for  the  following 
services  obtained  from  a  provider  or 
supplier  that  does  not  contract  with  the 
M+C  organization  to  provide  services 
covered  by  the  M+C  plan: 

(i)  Emergency  services  as  defined  in 
§422.2. 

(ii)  Urgently  needed  services  as 
defined  §422.2. 

(iii)  Renal  dialysis  services  provided 
while  the  enrollee  was  temporarily 
outside  the  plan's  service  area. 

(iv)  Post-stabilization  care  services 
that  were — 


(A)  Pre-approved  by  the  organization; 


or 


(B)  Were  not  pre-approved  by  the 
organization  because  the  organization 
did  not  respond  to  the  provider  of  post- 
stabilization  care  services'  request  for 
pre-approval  within  1  hour  after  being 
requested  to  approve  such  care,  or  could 
not  be  contacted  for  pre-approval. 

(v)  Services  for  which  coverage  has 
been  denied  by  the  M+C  organization 
and  found  (upon  appeal  under  subpart 
M  of  this  part)  to  be  services  the 
enrollee  was  entitled  to  have  furnished, 
or  paid  for,  by  the  M+C  organization. 

(2)  An  M+C  plan  (other  than  an  M+C 
MSA  plan)  offered  by  an  M+C 
organization  satisfies  paragraph  (a)  of 
this  section  with  respect  to  benefits  for 
services  furnished  by  a  noncontracting 
provider  if  that  M+C  plan  provides 
payment  in  an  amount  the  provider 
would  have  received  under  original 
Medicare  (including  balance  billing 
permitted  under  Medicare  Part  A  and 
Parte). 

(c)  Types  of  benefits.  An  M+C  plan 
may  include  two  types  of  benefits: 

(1)  Basic  benefits  as  defined  in 
§422.2. 

(2)  Supplemental  benefits,  which 
consist  of — 

(i)  Mandatory  supplemental  benefits 
as  defined  in  §  422.2;  and 

(ii)  Optional  supplemental  benefits  as 
defined  in  §422.2. 

(d)  Availability  and  structure  of  plans. 
An  M+C  organization  offering  an  M+C 
plan  must  offer  it — 

(1)  To  all  Medicare  beneficiaries 
residing  in  the  service  area  of  the  M+C 
plan; 

(2)  At  a  uniform  premium;  and 

(3)  With  a  uniform  level  of  cost- 
sharing,  as  defined  in  §  422.2. 

(e)  Terms  of  M+C  plans.  Terms  of 
M+C  plans  described  in  instructions  to 
beneficiaries,  as  required  by  §422.111, 
will  include  basic  and  supplemental 
benefits  and  terms  of  coverage  for  those 
benefits. 

(f)  Multiple  plans  in  one  service  area. 
An  M+C  organization  may  offer  more 
than  one  M+C  plan  in  the  same  service 
area  subject  to  the  conditions  and 
limitations  set  forth  in  this  subpart  for 
each  M+C  plan. 

(g)  HCFA  review  and  approval  of  M+C 
plans.  HCFA  reviews  and  approves  each 
M+C  plan  to  ensure  that  the  plan  does 
not — 

(1)  Promote  discrimination; 

(2)  Discourage  enrollment; 

(3)  Steer  specific  subsets  of  Medicare 
beneficiaries  to  particular  M+C  plans;  or 

(4)  Inhibit  access  to  services, 
(h)  Benefits  affecting  screening 

mammography,  influenza  vaccine,  and 
pneumococcal  vaccine.  (1)  Enrollees  of 


M+C  organizations  may  directly  access 
(through  self-referral)  screening 
mammography  and  influenza  vaccine. 

(2)  M+C  organizations  may  not 
impose  cost-sharing  for  influenza 
vaccine  and  pneumococcal  vaccine. 

(i)  Requirements  relating  to  Medicare 
conditions  of  participation.  Basic 
benefits  must  be  provided  through 
providers  meeting  the  requirements  in 
§  422.204(a)(3). 

(j)  Choice  of  practitioners.  Consistent 
with  the  requirements  of  §  422.204 
relating  to  the  prohibition  of 
discrimination  against  providers,  if 
more  than  one  type  of  practitioner  is 
qualified  to  furnish  a  particular  service, 
the  M+C  organization  may  select  the 
type  of  practitioner  to  be  used. 


§422.101 
benefits. 


Requirements  relating  to  basic 


Except  as  specified  in  §  422.264  (for 
entitlement  that  begins  or  ends  during  a 
hospital  stay)  and  §422.266  (with 
respect  to  hospice  care),  each  M+C 
organization  must — 

(a)  Provide  coverage  of,  through  the 
provision  of  or  payment  for,  all  services 
that  are  covered  by  Part  A  and  Part  B  of 
Medicare  (if  the  enrollee  is  entitled  to 
benefits  under  both  parts)  or  by 
Medicare  Part  B  (if  entitled  only  under 
Part  B)  and  that  are  available  to 
beneficiaries  residing  in  the  geographic 
area  in  which  services  are  covered 
under  the  M+C  plan  (or  to  Part  A  and 
Part  B  services  obtained  outside  the 
geographic  area  if  it  is  common  practice 
to  refer  patients  to  sources  outside  that 
geographic  area);  and 

(b)  Comply  with — 

(1)  HCFA's  national  coverage 
decisions;  and 

(2)  Written  coverage  decisions  of  local 
carriers  and  intermediaries  with 
jurisdiction  for  claims  in  the  geographic 
area  in  which  services  are  covered 
under  the  M+C  plan. 

§  422. 1 02    Supplemental  benefits. 

(a)  Mandatory  supplemental  benefits. 
(1)  Subject  to  HCFA's  approval,  an  M+C 
organization  may  require  Medicare 
enrollees  of  an  M+C  plan  other  than  an 
MSA  plan  to  accept  and  pay  for  services 
in  addition  to  those  included  in  the 
basic  benefits  described  in  §422.101. 

(2)  If  the  M+C  organization  imposes 
mandatory  supplemental  benefits,  it 
must  impose  them  on  all  Medicare 
beneficiaries  enrolled  in  the  M+C  plan. 

(3)  HCFA  approves  mandatory 
supplemental  benefits  if  it  determines 
that  imposition  of  the  mandatory 
benefits  will  not  substantially 
discourage  Medicare  beneficiaries  from 
enrolUng  in  the  M+C  plan. 

(b)  Optional  supplemental  benefits. 
Except  as  provided  in  §  422.104  in  the 
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case  of  MSA  plans,  each  M+C 
organization  may  offer  (for  election  by 
the  enrollee  and  without  regard  to 
health  status)  services  that  are  in 
addition  to  those  included  in  the  basic 
benefits  described  in  §  422.101  and  any 
mandatory  supplemental  benefits 
described  in  paragraph  (a)  of  this 
section.  Optional  supplemental  benefits 
must  be  offered  to  all  Medicare 
beneficiaries  enrolled  in  the  M+C  plan. 

(c)  Payment  for  supplemental 
services.  All  supplemental  benefits  are 
paid  for  directly  by  (or  on  behalf  of)  the 
enrollee  of  the  M+C  plan. 

§422.103    Benefits  under  an  M+C  MSA 
plan. 

(a)  General  rule.  An  M+C  organization 
offering  an  M+C  MSA  plan  must  make 
available  to  an  enrollee.  or  provide 
reimbursement  for.  at  least  the  services 
described  imder  in  §  422.101  after  the 
enrollee  incurs  countable  expenses 
equal  to  the  amount  of  the  plan's  aimual 
deductible. 

(b)  Countable  expenses.  An  M+C 
organization  offering  an  M+C  MSA  plan 
must  count  toward  the  annual 
deductible  at  least  all  amounts  that 
would  be  paid  for  the  particular  service 
under  original  Medicare,  including 
amounts  that  would  be  paid  by  the 
enrollee  as  deductibles  or  coinsurance. 

(c)  Services  after  the  deductible.  For 
services  received  by  the  enrollee  after 
the  annual  deductible  is  satisfied,  an 
M+C  organization  offering  an  M+C  MSA 
plan  must  pay.  at  a  minimum,  the  lesser 
of  the  following  amoimts: 

(1)  100  percent  of  the  expense  of  the 
services. 

(2)  100  percent  of  the  amounts  that 
would  have  been  paid  for  the  services 
imder  original  Medicare,  including 
amounts  that  would  be  paid  by  the 
enrollee  as  deductibles  and  coinsurance. 

(d)  Annual  deductible.  The  aimual 
deductible  for  an  M+C  MSA  plan — 

(1)  For  contract  year  1999,  njay  not 
exceed  $6,000;  and 

(2)  For  subsequent  contract  years  may 
not.  exceed  the  deductible  for  the 
preceding  contract  year,  increased  by 
the  national  per  capita  growth 
percentage  determined  under 

§  422.252(b). 

§  422.104    Special  rules  on  supplemental 
benefits  for  M^t-C  MSA  plans. 

(a)  An  M+C  organization  offering  an 
M+C  MSA  plan  may  not  provide 
supplemental  benefits  that  cover 
expenses  that  count  towards  the 
deductible  specified  in  §  422.103(d). 

(b)  In  applying  the  limitation  of 
paragraph  (a)  of  this  section,  the 
following  kinds  of  policies  are  not 
considered  as  covering  the  deductible: 


(1)  A  policy  that  provides  coverage 
(whether  through  insurance  or 
otherwise)  for  accidents,  disability, 
dental  care,  vision  care,  or  long-term 
care. 

(2)  A  policy  of  insurance  in  which 
substantially  all  of  the  coverage  relates 
to  liabilities  incurred  under  workers' 
compensation  laws,  tort  liabilities, 
liabilities  relating  to  use  or  ownership  of 
property,  and  any  other  similar 
liabilities  that  HCFA  may  specify  by 
regulation. 

(3)  A  policy  of  insurance  that 
provides  coverage  for  a  specified  disease 
or  illness  or  pays  a  fixed  amount  per 
day  (or  other  period)  of  hospitaUzation. 

§  422.105    Special  rules  for  point  of  service 
option. 

(a)  A  POS  benefit  is  an  option  that  an 
M+C  organization  may  offer  in  an  M+C 
coordinated  care  plan  or  network  M+C 
MSA  plan  to  provide  enrollees  with 
additional  choice  in  obtaining  specified 
health  care  services  &t)m  individuals  or 
entities  that  do  not  have  a  contract  with 
the  M+C  organization  to  provide  service 
through  the  M+C  coordinated  care  plan 
or  network  M+C  MSA  plan  offering  the 
POS  option.  The  plan  may  offer  a  POS 
option — 

(1)  Under  a  coordinated  care  plan 
only  as  an  additional  benefit  as 
described  in  §422.312; 

(2)  Under  a  coordinated  care  plan 
only  as  a  mandatory  supplemental 
benefit  as  described  in  §  422.102(a);  or 

(3)  Under  a  coordinated  care  plan  or 
network  MSA  plan  as  an  optional 
supplemental  benefit  as  described  in 

§  422.102(b). 

(b)  Approval  required.  An  M+C 
organization  may  not  implement  a  POS 
benefit  until  it  has  been  approved  by 
HCFA. 

(c)  Ensuring  availability  and 
continuity  of  care.  An  M+C  network 
plan  that  includes  a  POS  benefit  must 
continue  to  provide  all  benefits  and 
ensure  access  as  required  under  this 
subpart. 

(a)  Enrollee  information  and 
disclosure.  The  disclosure  requirements 
specified  in  §  422.111  apply  in  addition 
to  the  following  requirements: 

(1)  Written  rules.  M+C  organizations 
must  maintain  written  rules  on  how  to 
obtain  health  benefits  through  the  POS 
benefit. 

(2)  Evidence  of  coverage  document. 
The  M+C  organization  must  provide  to 
beneficiaries  enrolling  in  a  plan  with  a 
POS  benefit  an  "evidence  of  coverage" 
docimient,  or  otherwise  provide  written 
docimientation.  that  specifies  all  costs 
and  possible  financial  risks  to  the 
enrollee,  including — 

(i)  Any  premiums  and  cost-sharing  for 
which  the  enrollee  is  responsible; 


(ii)  Annual  limits  on  benefits  and  on 
out-of-pocket  expenditures; 

(iii)  Potential  financial  responsibility 
for  services  for  which  the  plan  denies 
payment  because  they  were  not  covered 
under  the  POS  benefit,  or  exceeded  the 
dollar  limit  for  the  benefit;  and 

(iv)  The  annual  maximum  out-of- 
pocket  expense  an  enrollee  could  incxir. 

(e)  Prompt  payment.  Health  benefits 
payable  under  the  POS  benefit  are 
subject  to  the  prompt  payment 
requirements  in  §422.520. 

(f)  POS  Related  Data.  An  M+C 
organization  that  offers  a  POS  benefit 
must  report  data  on  the  POS  benefit  in 
the  form  and  manner  prescribed  by 
HCFA. 

§  422.106    Special  arrangements  wfth 
employer  groups. 

An  M+C  organization  may  negotiate 
with  an  employer  group  to  provide 
benefits  to  members  of  the  employer 
group  who  are  enrolled  in  an  M+C  plan 
offered  by  the  organization.  While  these 
negotiated  employer  group  benefits  may 
be  designed  to  complement  the  benefits 
available  to  Medicare  beneficiaries 
enrolled  in  the  M+C  plan,  they  are 
offered  by  the  employer  group 
independently  as  the  product  of  private 
negotiation.  Examples  of  such 
employer-benefits  include  the 
following: 

(a)  Reductions  in  the  portion  of  the 
premium  that  the  M+C  organization 
charges  to  the  beneficiary. 

(b)  Reductions  in  portion  of  other  cost 
sharing  amounts  the  M+C  organization 
charges  to  the  beneficiary. 

(c)  The  addition  of  benefits  that  may 
require  additional  premium  and  cost 
sharing.  The  addition  of  benefits  and  the 
charges  for  those  benefits  are  not  subject 
to  HCFA  review  or  approval. 

§  422. 1 08    Medicare  secondary  payer  (MSP) 
procedures. 

(a)  Basic  rule.  HCFA  does  not  pay  for 
services  to  the  extent  that  Medicare  is 
not  the  primary  payer  under  section 
1862(b)  ofthe  Act  and  part  411  of  this 
chapter.  ^ 

(b)  Responsibilities  ofthe  M+C 
organization.  The  M+C  organization 
must,  for  each  M+C  plan — 

(1)  Identify  payers  that  are  primary  to 
Medicare  under  section  1862fb)  of  the 
Act  and  part  411  of  this  chapter; 

(2)  Determine  the  amounts  payable  by 
those  payers;  and 

(3)  Coordinate  its  benefits  to  Medicare 
enrollees  with  the  benefits  of  the 
primary  payers. 

(c)  Charges  to  other  entities.  The  M+C 
organization  may  charge,  or  authorize  a 
provider  to  charge,  other  individuals  or 
entities  for  covered  Medicare  services 
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for  which  Medicare  is  not  the  primary 
payer,  as  specified  in  paragraphs  (d)  and 
(e)  of  this  section. 

(d)  Charge  to  other  insurers  or  the 
enrollee.  If  a  Medicare  enrollee  receives 
from  an  M+C  organization  covered 
services  that  are  also  covered  under 
State  or  Federal  workers'  compensation, 
any  no- fault  insurance,  or  any  liability 
insurance  policy  or  plan,  including  a 
self-insured  plan,  the  M+C  organization 
may  charge,  or  authorize  a  provider  to 
charge  any  of  the  following — 

(1)  The  insurance  carrier,  the 
employer,  or  any  other  entity  that  is 
liable  for  payment  for  the  services  under 
section  1862(b)  of  the  Act  and  part  411 
of  this  chapter. 

(2)  The  Medicare  enrollee,  to  the 
extent  that  he  or  she  has  been  paid  by 
the  carrier,  employer,  or  entity  for 
covered  medical  expenses. 

(e)  Charge  to  group  health  plans 
(GHPs)  and  large  group  health  plans 
(LGHPs).  An  M+C  organization  may 
charge  a  GHP  or  LGHP  for  services  it 
furnishes  to  a  Medicare  enrollee  who  is 
also  covered  under  the  GHP  or  LGHP 
and  may  charge  the  Medicare  enrollee  to 
the  extent  that  he  or  she  has  been  paid 
by  the  GHP  or  LGHP. 

§  422. 1 09    Effect  of  national  coverage 
determinations  (NCOs). 

(a)  If  HCFA  determines  and 
announces  that  an  NCD  meets  the 
criteria  for  "significant  cost"  described 
in  paragraph  (c)  of  this  section,  an  M+C 
organization  is  not  required  to  assume 
risk  for  the  costs  of  that  service  until  the 
contract  year  for  which  the  aimual  M+C 
capitation  rate  is  determined  on  a  basis 
that  includes  the  cost  of  the  NCD 
service. 

(b)  The  M+C  organization  must 
furnish,  arrange  or  pay  for  an  NCD 
"significant  cost"  service  prior  to  the 
adjustment  of  the  annual  M+C 
capitation  rate.  The  following  rules 
apply  to  such  services: 

(1)  Medicare  payment  for  the  service 
is: 

(i)  In  addition  to  the  capitation 
payment  to  the  M+C  organization;  and 

(ii)  Made  directly  by  the  fiscal 
intermediary  and  carrier  to  the  M+C 
organization  in  accordance  with  original 
Medicare  payment  rules,  methods,  and 
requirements. 

(2)  NCD  costs  for  which  HCFA 
intermediaries  and  carriers  will  not 
make  payment  and  are  the 
responsibiUty  of  the  M+C  organization 
are — 

(i)  Services  necessary  to  diagnose  a 
condition  covered  by  the  NCD; 

(ii)  Most  services  furnished  as  follow- 
up  care  to  the  NCD  service; 


(iii)  Any  service  that  is  already  a 
Medicare-covered  service  and  included 
in  the  annual  M+C  capitation  rate;  and 

(iv)  Any  service,  including  the  costs 
of  the  NOD  service  itself,  to  the  extent 
the  M+C  organization  Is  already 
obligated  to  cover  it  as  an  additional 
benefit  under  §  422.312  or  supplemental 
benefit  under  §  422.102. 

(3)  NCD  costs  for  which  HCFA 
intermediaries  and  carriers  make 
payment  are — 

(i)  Costs  relating  directly  to  the 
provision  of  services  related  to  the  NCD 
that  were  noncovered  services  prior  to 
the  issuance  of  the  NCD;  and 

(ii)  A  service  that  is  not  included  in 
the  M+C  per  capita  payment  rate. 

(4)  If  the  M+C  organization  does  not 
provide  or  arrange  for  the  service 
consistent  with  HCFA's  NCD,  enrollees 
may  obtain  the  services  through 
qualified  providers  not  under  contract 
to  the  M+C  organization,  and  the 
organization  vtrill  pay  for  the  services 
consistent  with  §  422.109(c). 

(5)  Beneficiaries  are  liable  for  Part  A 
deductible  and  any  appficable 
coinsurance  amounts. 

(c)  The  term  "significant  cost"  as  it 
relates  to  a  particular  NCD  means  either 
of  the  following: 

(1)  The  average  cost  of  furnishing  a 
single  service  exceeds  a  cost  threshold 
that— 

(i)  For  calendar  years  1998  and  1999, 
is  $100,000; 

(ii)  For  calendar  year  2000  and 
subsequent  calendar  years,  is  the 
preceding  year's  dollar  threshold 
adjusted  to  reflect  the  national  per 
capita  growrth  percentage  described  in 
§  422.254(b). 

(2)  The  estimated  cost  of  all  of 
Medicare  services  furnished  nationwide 
as  a  result  of  a  particular  NCD 
represents  at  least  0.1  percent  of  the 
national  standardized  annual  capitation 
rate  (see  §  422.254(f)),  multipfied  by  the 
total  number  of  Medicare  beneficiaries 
nationwide  for  the  applicable  calendeu 
year. 

$422,110    Discrimination  against 
beneficiaries  prohibited. 

(a)  General  prohibition.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  M+C  organization  may  not 
deny,  limit,  or  condition  the  coverage  or 
furnishing  of  benefits  to  individuals 
eligible  to  enroll  in  an  M+C  plan  offered 
by  the  organization  on  the  basis  of  any 
factor  that  is  related  to  health  status, 
including,  but  not  limited  to  the 
following: 

(1)  Medical  condition,  including 
mental  as  well  as  physical  illness. 

(2)  Claims  experience. 

(3)  Receipt  oi  health  care. 


(4)  Medical  history. 

(5)  Genetic  information. 

(6)  Evidence  of  insurability,  including 
conditions  arising  out  of  acts  of 
domestic  violence. 

(7)  Disability. 

(b)  Exception.  An  M+C  organization 
may  not  enroll  an  individual  who  has 
been  medically  determined  to  have  end- 
stage  renal  disease.  However,  an 
enrollee  who  develops  end-stage  renal 
disease  while  enrolled  in  a  particular 
M+C  organization  may  not  be 
disenrolled  for  that  reason.  An 
individual  who  is  an  enrollee  of  a 
particular  M+C  organization,  and 
resides  in  the  M+C  plan  service  area  at 
the  time  he  or  she  first  becomes  M+C 
eligible,  is  considered  to  be  "enrolled" 
in  the  M+C  organization  for  purposes  of 
the  preceding  sentence. 

(c)  Plans  are  required  to  observe  the 
provisions  of  the  Qvil  Rights  Act,  Age 
Discrimination  Act,  and  Americans  with 
Disabilities  Act  (see  §  422.501(h)). 

%  422.1 1 1    Disclosure  requiren>ents. 

(a)  Detailed  description  of  plan 
provisions.  An  M+C  organization  must 
disclose  the  information  specified  in 

§  422.64  and  in  paragraph  (b)  of  this 
section — 

(1)  To  each  enrollee  electing  an  M+C 
plan  it  offers; 

(2)  In  clear,  accurate,  and 
standardized  form;  and 

(3)  At  the  time  of  enrollment  and  at 
least  aimually  thereafter. 

(b)  Content  of  plan  description.  The 
description  must  include  the  following 
information: 

(1)  Service  area.  The  M+C  plan's 
service  area  and  any  enrollment 
continuation  tuea. 

(2)  Benefits.  The  benefits  offered 
imder  the  plan,  including  applicable 
conditions  and  limitations,  premiums 
and  cost-sharing  (such  as  copayments, 
deductibles,  and  coinsurance)  and  any 
other  conditions  associated  with  receipt 
or  use  of  benefits;  and  for  purposes  of 
comparison — 

(i)  The  benefits  offered  under  original 
Medicare,  including  the  content 
specified  in  §  422.64(c); 

(ii)  For  an  M+C  MSA  plan,  the 
benefits  under  other  types  of  M+C 
plans;  and 

(iii)  The  availabihty  of  the  Medicare 
hospice  option  and  any  approved 
hospices  in  the  service  area,  including 
those  the  M+C  organization  owns, 
controls,  or  has  a  financial  interest  in. 

(3)  Access.  The  number,  mix,  and 
distribution  (addresses)  of  providers 
&T)m  whom  enrollees  may  obtain 
services;  any  out-of  network  coverage; 
any  point-of-service  option,  including 
the  supplemental  premimn  for  that 
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option;  and  how  the  M+C  organization 
meets  the  requirements  of  §§  422.112 
and  422.114  for  access  to  services 
offered  under  the  plan. 

(4)  Out-of-area  coverage.  Out-of-area 
coverage  provided  by  the  plan. 

(5)  Emergency  coverage.  Coverage  of 
emergency  services,  including — 

(i)  Explanation  of  what  constitutes  an 
emergency,  referencing  the  definitions 
of  emergency  services  and  emergency 
medical  condition  at  §  422.2; 

(ii)  The  appropriate  use  of  emergency 
services,  stating  that  prior  authorization 
cannot  be  required; 

(iii)  The  process  and  procedures  for 
obtaining  emergency  services,  including 
use  of  the  911  telephone  system  or  its 
local  equivalent;  and 

(iv)  The  locations  where  emergency 
care  can  be  obtained  and  other  locations 
at  which  contracting  physicians  and 
hospitals  provide  emergency  services 
and  post-stabilization  care  included  in 
the  M+C  plan. 

(6)  Supplemental  benefits.  Any 
mandatory  or  optional  supplemental 
benefits  and  the  premium  for  those 
benefits. 

(7)  Prior  authorization  and  review 
rules.  Prior  authorization  rules  and 
other  review  requirements  that  must  be 
met  in  order  to  ensure  payment  for  the 
services.  The  M+C  organization  must 
instruct  enrollees  that,  in  cases  where 
noncontracting  providers  submit  a  bill 
directly  to  the  enrollee,  the  etu-ollee 
should  not  pay  the  bill,  but  submit  it  to 
the  M+C  organization  for  processing  and 
determination  of  enrollee  liability,  if 
any. 

(8)  Grievance  and  appeals 
procedures.  All  grievance  and  appeals 
rights  and  procedures. 

(9)  Quality  assurance  program.  A 
description  of  the  quality  assurance 
program  required  under  §  422.152. 

(10)  DisenroUment  rights  and 
responsibilities. 

(c)  Disclosure  upon  request.  Upon 
request  of  an  individual  eligible  to  elect 
an  M+C  plan,  an  M+C  organization  must 
provide  to  the  individual  the  following 
information: 

(1)  The  information  required  under 
§  422.64(c). 

(2)  The  procedures  the  organization 
uses  to  control  utilization  of  services 
and  expenditures. 

(3)  The  number  of  disputes,  and  the 
disposition  in  the  aggregate,  in  a  manner 
and  form  described  by  the  Secretary. 
Such  disputes  shall  be  categorized  as 

(i)  Grievances  according  to  §  422.564; 
and 

(ii)  Appeals  according  to  §  422.578  et. 
seq. 

(4)  A  summary  description  of  the 
method  of  compensation  for  physicians. 


(5)  Financial  condition  of  the  M+C 
organization,  including  the  most 
recently  audited  information  regarding, 
at  least,  a  description  of  the  financial 
condition  of  the  M+C  organization 
offering  the  plan. 

(d)  changes  in  rules.  If  an  M+C 
organization  intends  to  change  its  rules 
for  an  M+C  plan,  it  must — 

(1)  Submit  the  changes  for  HCFA 
review  under  the  procedures  of 
§422.80;  and 

(2)  Give  notice  to  all  enrollees  30  days 
before  the  intended  effective  date  of  the 
changes. 

(e)  Changes  to  provider  network.  The 
M+C  organization  must  make  a  good 
faith  effort  to  provide  written  notice  of 
a  termination  of  a  contracted  provider 
within  15  working  days  of  receipt  or 
issuance  of  a  notice  of  termination,  as 
described  in  §  422.204(c)(4),  to  all 
enrollees  who  are  patients  seen  on  a 
regular  basis  by  the  provider  whose 
contract  is  terminating,  irrespective  of 
whether  the  termination  was  for  cause 
or  without  cause.  When  a  contract 
termination  involves  a  primary  care 
professional,  all  enrollees  who  are 
patients  of  that  primary  care 
professional  must  also  be  notified. 

§422.112    Access  to  services. 

(a)  Rules  for  coordinated  care  plans 
and  netwoHc  M+C  MSA  plans.  An  M+C 
organization  that  offers  an  M+C 
coordinated  care  plan  or  network  M+C 
MSA  plan  may  specify  the  networks  of 
providers  from  whom  enrollees  may 
obtain  services  if  the  following 
conditions  are  met; 

(1)  The  M+C  organization  ensures  that 
all  covered  services,  including 
additional  or  supplemental  services 
contracted  for  by  (or  on  behalf  of)  the 
Medicare  enrollee,  are  available  and 
accessible  under  the  plan.  To  do  this, 
the  M+C  organization  must  do  the 
following: 

(i)  Maintain  and  monitor  a  network  of 
appropriate  providers  that  is  supported 
by  written  agreements  and  is  sufficient 
to  provide  adequate  access  to  covered 
services  to  meet  the  needs  of  the 
population  served.  These  providers  are 
typically  utilized  in  the  network  as 
primary  care  providers  (FCPs), 
specialists,  hospitals,  skilled  nursing 
facilities,  home  health  agencies, 
ambulatory  clinics,  and  other  providers. 

(ii)  Select  the  panel  of  PCPs  from 
which  the  enrollee  selects  a  PCP. 

(iii)  Provide  or  arrange  for  necessary 
specialty  care,  and  in  particular — 

(A)  Women  enrollees  may  choose 
direct  access  to  a  women's  health 
specialist  within  the  network  for 
women's  routine  and  preventive  health 
care  services  provided  as  basic  benefits 


(as  defined  in  §  422.2)  while  the  plan 
maintains  a  PCP  or  some  other  means 
for  continuity  of  care;  and 

(B)  Plans  must  have  procedures 
approved  by  HCFA  for — 

(1)  Identification  of  individuals  with 
complex  or  serious  medical  conditions; 

(2)  Assessment  of  those  conditions, 
including  medical  procedures  to 
diagnose  and  monitor  them  on  an 
ongoing  basis;  and 

(J)  Establishment  and  implementation 
of  a  treatment  p\an  appropriate  to  those 
conditions,  with  an  adequate  number  of 
.direct  access  visits  to  specialists  to 
accommodate  the  treatment  plan. 
Treatment  plans  must  be  time-specific 
and  updated  periodically  by  the  PCP. 

(2)  In  the  case  of  involuntary 
termination  of  an  M+C  plan  or 
specialist(s)  for  a  reason  other  than  for 
cause,  the  M+C  organization  must  do 
the  following: 

(i)  Inform  beneficiaries,  at  the  time  of 
termination,  of  their  right  to  maintain 
access  to  specialists. 

(ii)  Provide  the  names  of  other  M+C 
plans  in  the  area  that  contract  with 
specialists  of  the  beneficiary's  choice,  as 
well  as  an  explanation  of  the  process  the 
beneficiary  would  need  to  follow  should 
he  or  she  decide  to  return  to  original 
Medicare. 

(iii)  If  seeking  a  service  area 
expansion  for  an  M+C  plan, 
demonstrate  that  the  number  and  type 
of  providers  available  to  plan  enrollees 
are  sufficient  to  meet  projected  needs  of 
the  population  to  be  served. 

(iv)  Demonstrate  to  HCFA  that  its 
providers  in  an  M+C  plan  are 
credentialed  through  the  process  set 
forth  at  §422. 204(a). 

(v)  Establish  written  standards  for — 

(A)  Timeliness  of  access  to  care  and 
member  services  that  meet  or  exceed 
standards  established  by  HCFA.  Timely 
access  to  care  and  member  services 
within  a  plan's  provider  network  must 
be  continuously  monitored  to  ensure 
compliance  with  these  standards,  and 
the  M+C  organization  must  take 
corrective  action  as  necessary; 

(B)  Policies  and  procedures  (coverage 
rules,  practice  guidelines,  payment 
policies,  and  utilization  management) 
that  allow  for  individual  medical 
necessity  determinations;  and 

(C)  Provider  consideration  of 
beneficiary  input  into  the  provider's 
proposed  treatment  plan. 

(vi)  Ensure  that  the  hours  of  operation 
of  its  M+C  plan  providers  are 
convenient  to  the  population  served  by 
the  plan  and  do  not  discriminate  against 
Medicare  enrollees. 

(vii)  Ensure  services  are  provided  in 
a  culturally  competent  manner  to  all 
enrollees,  including  those  with  limited 
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English  proficiency  or  reading  skills, 
diverse  cultural  and  ethnic 
backgrounds,  and  physical  or  mental 
disabilities. 

(viii)  Make  plan  services  available  24 
hours  a  day,  7  days  a  week,  when 
medically  necessary. 

(ix)  Provide  coverage  for  emergency 
and  urgent  care  services  in  accordance 
with  paragraph  (b)  of  this  section. 

(3)  The  M+C  organization  must  ensure 
continuity  of  care  and  integration  of 
services  through  arrangements  that 
include,  but  are  not  limited  to — 

(i)  Use  of  a  practitioner  who  is 
specifically  designated  as  having 
primary  responsibility  for  coordinating 
the  enrollee's  overall  health  care; 

(ii)  Policies  that  specify  whether 
services  are  coordinated  by  the 
enrollee's  primary  care  practitioner  or 
through  some  other  means; 

(iii)  An  ongoing  source  of  primary 
care,  regardless  of  the  mechanism 
adopted  for  coordination  of  services; 

(iv)  Programs  for  coordination  of  care 
that  coordinate  services  with 
community  and  social  services  generally 
available  through  contracting  or 
noncontracting  providers  in  the  area 
served  by  the  M+C  plan,  including 
nursing  home  and  community-based 
services; 

(v)  Procedures  to  ensure  that  the  M+C 
organization  and  its  provider  network 
have  the  information  required  for 
effective  and  continuous  patient  care 
and  quality  review,  including 
procedures  to  ensure  that — 

(A)  An  initial  assessment  of  each 
enrollee's  health  care  needs  is 
completed  within  90  days  of  the 
effective  date  of  enrollment. 

(B)  Each  provider,  suppUer,  and 
practitioner  furnishing  services  to 
enrollees  maintains  an  enrollee  health 
record  in  accordance  with  standards 
established  by  the  M+C  organization, 
taking  into  account  professional 
standards;  and 

(C)  Appropriate  and  confidential 
exchange  of  information  among 
provider  network  components; 

(vi)  Procedures  to  ensure  that 
enrollees  are  informed  of  specific  health 
care  needs  that  require  follow-up  and 
receive,  as  appropriate,  training  in  self- 
care  and  other  measures  they  may  take 
to  promote  their  ovfn  health;  and 

(vii)  Systems  to  address  barriers  to 
enrollee  compliance  with  prescribed 
treatments  or  regimens. 

(b)  Special  rules  for  all  M+C 
organizations  for  emergency  and 
urgently  needed  services.  (1)  The  M+C 
organisation  covers  emergency  and 
urgently  needed  services — 


(i)  Regardless  of  whether  the  services 
are  obtained  within  or  outside  the 
organization;  and 

(ii)  Without  required  prior 
authorization. 

(2)  The  M+C  organization  may  not 
deny  payment  for  a  condition  that — 

(i)  Is  an  emergency  medical  condition 
as  defined  in  §422.2;  or 

(ii)  A  plan  provider  or  other  M+C 
organization  representative  instructs  an 
enrollee  to  seek  emergency  services 
within  or  outside  the  plan. 

(3)  The  physician  treating  the  enrollee 
must  decide  when  the  enrollee  may  be 
considered  stabilized  for  transfer  or 
discharge,  and  that  decision  is  binding 
on  the  M+C  organization. 

(4)  For  emergency  services  obtained 
outside  the  M+C  plan's  provider 
network,  the  organization  may  not 
charge  the  enrollee  more  than  $50  or 
what  it  would  charge  the  enrollee  if  he 
or  she  obtained  the  services  through  the 
organization,  whichever  is  less. 

§422.114    Access  to  services  under  an 
M^-C  private  fee-for-service  plan. 

(a)  Sufficient  access.  (1)  An  M+C 
organization  that  offers  an  M+C  private 
fee-for-service  plan  must  demonstrate  to 
HCFA  that  it  has  sufficient  number  and 
range  of  providers  willing  to  furnish 
services  under  the  plan. 

(2)  HCFA  finds  that  an  M+C 
organization  meets  the  requirement  in 
paragraph  (a)(1)  of  this  section  if,  with 
respect  to  a  particular  category  of  health 
care  providers,  the  M+C  organization 
has — 

(i)  Payment  rates  that  are  not  less  than 
the  rates  that  apply  under  original 
Medicare  for  the  provider  in  question; 

(ii)  Contracts  or  agreements  with  a 
sufficient  number  and  range  of 
providers  to  furnish  the  services 
covered  under  the  M+C  private  fee-for- 
service  plan;  or 

(iii)  A  combination  of  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  section. 

(b)  Freedom  of  choice.  M+C  fee-for- 
service  plans  must  permit  enrollees  to 
obtain  services  from  any  entity  that  is 
authorized  to  provide  services  under 
Medicare  Part  A  and  Part  B  and  agrees 
to  provide  services  under  the  terms  of 
the  plan. 

§  422.1 1 8    Conndentlality  and  accuracy  of 
enrollee  records. 

For  any  medical  records  or  other 
health  and  enrollment  information  it 
maintains  with  respect  to  enrollees,  an 
M+C  organization  must  establish 
procedures  to  do  the  following: 

(a)  Safeguard  the  privacy  of  any 
information  that  identifies  a  particular 
enrollee.  Information  from,  or  copies  of, 
records  may  be  released  only  to 


authorized  individuals,  and  the  M+C 
organization  must  ensure  that 
unauthorized  individuals  cannot  gain 
access  to  or  alter  patient  records. 
Original  medical  records  must  be 
released  only  in  accordance  with 
Federal  or  State  laws,  court  orders,  or 
subpoenas. 

(b)  Maintain  the  records  and 
information  in  an  accurate  and  timely 
manner. 

(c)  Ensure  timely  access  by  enrollees 
to  the  records  and  information  that 
pertain  to  them. 

(d)  Abide  by  all  Federal  and  State 
laws  regarding  confidentiality  and 
disclosiire  for  mental  health  records, 
medical  records,  other  health 
information,  and  eru"ollee  information. 

§422.128    Information  on  advance 
directive*, 

(a)  Each  M+C  organization  must 
maintain  written  policies  and 
procedures  that  meet  the  requirements 
for  advance  directives,  as  set  forth  in 
subpart  I  of  part  489  of  this  chapter.  For 
purposes  of  this  part,  advance  directive 
has  the  meaning  given  the  term  in 

§  489.100  of  this  chapter. 

(b)  An  M+C  organization  must 
maintain  written  poUcies  and 
procedures  concerning  advance 
directives  with  respect  to  all  adult 
individuals  receiving  medical  care  by  or 
through  the  M+C  organization. 

(1)  An  M+C  organization  must 
provide  written  information  to  those 
individuals  with  respect  to  the 
following: 

(i)  Their  rights  under  the  law  of  the 
State  in  which  the  organization 
furnishes  services  (whether  statutory  or 
recognized  by  the  courts  of  the  State)  to 
make  decisions  concerning  their 
medical  care,  including  the  right  to 
accept  or  refuse  medical  or  surgical 
treatment  and  the  right  to  formulate 
advance  directives.  Providers  may 
contract  with  other  entities  to  furnish 
this  information  but  remain  legally 
responsible  for  ensuring  that  the 
requirements  of  this  section  are  met. 
The  information  must  reflect  changes  in 
State  law  as  soon  as  possible,  but  no 
later  than  90  days  after  the  effective  date 
of  the  State  law. 

(ii)  The  M+C  organization's  written 
policies  respecting  the  implementation 
of  those  rights,  including  a  clear  and 
precise  statement  of  limitation  if  the 
M+C  organization  cannot  implement  an 
advance  directive  as  a  matter  of 
conscience.  At  a  minimum,  this 
statement  must  do  the  following: 

(A)  Clarify  any  differences  between 
institution-wide  conscientious 
objections  and  those  that  may  be  raised 
by  individual  physicians. 
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(B)  Identify  the  state  legal  authority 
permitting  such  objection. 

(C)  Describe  the  range  of  medical 
conditions  or  procedures  affected  by  the 
conscience  objection. 

P)  Provide  the  information  specified 
in  paragraph  (a)(1)  of  this  section  to 
each  enrollee  at  the  time  of  initial 
enrollment.  If  an  enrollee  is 
incapacitated  at  the  time  of  initial 
enrollment  and  is  unable  to  receive 
information  (due  to  the  incapacitating 
condition  or  a  mental  disorder)  or 
articulate  whether  or  not  he  or  she  has 
executed  an  advance  directive,  the  M+C 
organization  may  give  advance  directive 
information  to  the  enrollee's  family  or 
siuTogate  in  the  same  maimer  that  it 
issues  other  materials  about  policies  and 
procedures  to  the  family  of  the 
incapacitated  enrollee  or  to  a  surrogate 
or  other  concerned  persons  in 
accordance  with  State  law.  The  M+C 
organization  is  not  relieved  of  its 
obligation  to  provide  this  information  to 
the  enrollee  once  he  or  she  is  no  longer 
incapacitated  or  unable  to  receive  such 
information.  Follow-up  procedures 
must  be  in  place  to  ensure  that  the 
information  is  given  to  the  individual 
directly  at  the  appropriate  time. 

(E)  Dociunent  in  a  prominent  part  of 
the  individual's  current  medical  record 
whether  or  not  the  individual  has 
executed  an  advance  directive. 

(F)  Not  condition  the  provision  of  care 
or  otherwise  discriminate  against  an 
individual  based  on  whether  or  not  the 
individual  has  executed  an  advance 
directive. 

(G)  Ensiu^  compUance  with 
requirements  of  State  law  (whether 
statutory  or  recognized  by  the  courts  of 
the  State)  regarding  advance  directives. 

(H)  Provicfe  for  education  of  staff 
concerning  its  policies  and  procediu«s 
on  advance  directives. 

(1)  Provide  for  community  education 
regarding  advance  directives  that  may 
include  material  required  in  paragraph 
(a)(l](i)  of  this  section,  either  directly  or 
in  concert  with  other  providers  or 
entities.  Separate  community  education 
materials  may  be  developed  and  used,  at 
the  discretion  of  the  M+C  organization. 
The  same  written  materials  are  not 
required  for  all  settings,  but  the  material 
should  define  what  constitutes  an 
advance  directive,  emphasizing  that  an 
advance  directive  is  designed  to 
enhance  an  incapacitated  individual's 
control  over  medical  treatment,  and 
describe  applicable  State  law 
concerning  advance' directives.  An  M+C 
organization  must  be  able  to  document 
its  community  education  efforts. 

(2)  The  M+C  organization — 

(i)  Is  not  required  to  provide  care  that 
conflicts  with  an  advance  directive;  and 


(ii)  Is  not  required  to  implement  an 
advance  directive  if,  as  a  matter  of 
conscience,  the  M+C  organization 
cannot  implement  an  advance  directive 
and  State  law  allows  any  health  care 
provider  or  any  agent  of  the  provider  to 
conscientiously  object. 

(3)  The  M+C  organization  must 
inform  individuals  that  complaints 
concerning  noncompliance  with  the 
advance  directive  requirements  may  be 
filed  with  the  State  survey  and 
certification  agency. 

§  422.1 32    Protection  against  liability  and 
lo»8  of  benefits. 

EnroUees  of  M+C  organizations  are 
entitled  to  the  protections  specified  in 
§  422.502(g). 

Subpart  D — Quality  Assurance 

§  422.152    Quality  assessment  and 
parformance  improv«nMnt  program. 

(a)  General  rule.  Each  M+C 
organization  that  offers  one  or  more 
M+C  plans  must  have,  for  each  of  those 
plans,  an  ongoing  quahty  assessment 
and  performance  improvement  program 
that  meets  the  applicable  requirements 
of  this  section  for  the  services  it 
furnishes  to  its  M+C  enroUees. 

(b)  Requirements  for  M+C  coordinated 
care  plans  and  network  M+C  MSA 
plans.  An  orgemization  offering  an  M+C 
coordinated  care  plan  or  M+C  network 
MSA  plan  must  do  the  following: 

(1)  Meet  the  requirements  in 
paragraph  (c)(1)  of  this  section 
concerning  performance  measurement 
and  reporting.  With  respect  to  an  M+C 
coordinated  care  plan,  an  organization 
must  also  meet  the  requirements  of 
paragraph  (c)(2)  of  this  section 
concerning  the  achievement  of 
minimum  performance  levels.  The 
requirements  of  paragraph  (c)(2)  of  this 
section  do  not  apply  with  respect  to  an 
M+C  MSA  plan. 

(2)  Conduct  performance 
improvement  projects  as  described  in 
paragraph  (d)  of  this  section.  These 
projects  must  achieve,  through  ongoing 
measurement  and  intervention, 
demonstrable  and  sustained 
improvement  in  significant  aspects  of 
dinical  care  and  nonclinical  care  areas 
that  can  be  expected  to  have  a  favorable 
effect  on  health  outcomes  and  enrollee 
satisfaction. 

(3)  In  processing  requests  for  initial  or 
continued  authorization  of  services, 
follow  written  policies  and  procedures 
that  reflect  ciurent  standards  of  medical 
practice. 

(4)  Have  in  effect  mechanisms  to 
detect  both  underutilization  and 
overutilization  of  services. 

(5)  Make  available  to  HCFA 
information  on  quality  and  outcomes 


measures  that  will  enable  beneficiaries 
to  compare  health  coverage  options  and 
select  among  them,  as  provided  in 
§422.64(c)(10). 

(c)  Performance  measurement  and 
reporting.  The  organization  offering  the 
plan  must  do  the  following: 

(1)  Measure  performance  under  the 
plan,  using  standard  measures  required 
by  HCFA,  and  report  its  performance  to 
HCFA.  The  standard  measures  may  be 
specified  in  uniform  data  collection  and 
reporting  instruments  required  by 
HCFA,  and  will  relate  to— 

(i)  CUnical  areas  including 
effiectiveness  of  care,  enrollee 
perception  of  care,  and  use  of  services; 
and 

(ii)  Nonclinical  areas  including  access 
to  and  availability  of  services,  appeals 
and  grievances,  and  organizational 
characteristics. 

(2)  Achieve  any  minimum 
performance  levels  that  HCFA 
establishes  locally,  regionally,  or 
nationally  with  respect  to  the  standard 
measures. 

(i)  In  establishing  minimum 
performemce  levels,  HCFA  considers 
historical  plan  and  original  Medicare 
performance  data  and  trends. 

(ii)  HCFA  establishes  the  minimiun 
performance  levels  prospectively  upon 
contract  initiation  and  renewal. 

(iii)  The  organization  must  meet  the 
minimum  performance  levels  by  the  end 
of  the  contract  year. 

(iv)  In  accordance  with  §  422.506, 
HCFA  may  decline  to  renew  the 
organization's  contract  in  the  year  that 
HCFA  determines  that  it  did  not  meet 
the  minimiun  performance  levels. 

(d)  Performance  improvement 
projects.  (1)  Performance  improvement 
projects  are  organization  initiatives  that 
focus  on  specified  clinical  and 
nonclinical  areas  and  that  involve  the 
following: 

(i)  Measurement  of  performance. 

(ii)  System  interventions,  including 
the  establishment  or  alteration  of 
practice  guidelines. 

(iii)  Improving  performance. 

(iv)  Systematic  follow-up  on  the  effect 
of  the  interventions. 

(2)  Each  project  must  address  the 
entire  population  to  which  the 
measurement  specified  in  paragraph 
(d)(l)(i)  of  this  section  is  relevant. 

(3)  HCFA  establishes  M+C 
organization  and  M+C  plan-specific 
obligations  for  the  number  and 
distribution  of  projects  among  the 
required  clinical  and  nonclinical  areas, 
in  accordance  with  paragraphs  (d)(4) 
and  (d)(5)  of  this  section,  to  ensure  that 
the  projects  are  representative  of  the 
entire  spectrum  of  clinical  and 
nonclinical  care  areas  associated  with  a 
plan. 
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(4)  The  required  clinical  areas 
include: 

(i)  Prevention  and  care  of  acute  and 
chronic  conditions. 

(ii)  High-volume  services. 

(iii)  High-risk  services. 

(iv)  Continuity  and  coordination  of 
care. 

(5)  The  required  nonclinical  areas 
include: 

(i)  App)€als,  grievances,  and  other 
complaints. 

(ii)  Access  to,  and  availability  of, 
services. 

(6)  In  addition  to  requiring  that  the 
organization  initiate  its  own 
performance  improvement  projects, 
HCFA  may  require  that  the 
organization — 

(i)  Conduct  particular  performance 
improvement  projects  that  are  specific 
to  the  organization:  and 

(ii)  Participate  in  national  or 
statewide  performance  improvement 
projects. 

(7)  For  each  project,  the  organization 
must  assess  performance  under  the  plan 
using  quality  indicators  that  are — 

(i)  Objective,  clearly  and 
unambiguously  defined,  and  based  on 
current  clinical  knowledge  or  health 
services  research:  and 

(ii)  Capable  of  measuring  outcomes 
such  as  changes  in  health  status, 
functional  status  and  enrollee 
satisfaction,  or  valid  proxies  of  those 
outcomes.  * 

(8)  Performance  assessment  on  the 
selected  indicators  must  be  based  on 
systematic  ongoing  collection  and 
analysis  of  valid  and  reliable  data. 

(9)  Interventions  must  achieve 
improvement  that  is  significant  and 
sustained  over  time. 

(10)  The  organization  must  report  the 
status  and  results  of  each  project  to 
HCFA  as  requested. 

(e)  Requirements  for  non-network 
M+C  MSA  plans  and  M+C  private  fee- 
for-service  plans.  An  organization 
offering  an  M+C  non-network  MSA  plan 
or  an  M+C  private  fee-for-service  plan 
must  do  the  following: 

(1)  Measure  performance  under  the 
plan  using  standard  measures  required 
by  HCFA  and  report  its  performance  to 
HCFA.  The  standard  measures  may  be 
specified  in  uniform  data  collection  and 
reporting  instruments  required  by  HCFA 
and  will  relate  to — 

(i)  Prevention  and  care  of  acute  and 
chronic  conditions; 
(ii)  High-volume  services; 
(iii)  High-risk  services;  and 
(iv)  Enrollee  satisfaction. 

(2)  Evaluate  the  continuity  and 
coordination  of  care  furnished  to 
enrollees. 


(3)  If  the  organization  uses  written 
protocols  for  utilization  review,  the 
organization  must — 

(i)  Base  those  protocols  on  current 
standards  of  medical  practice;  and 

(ii)  Have  mechanisms  to  evaluate 
utilization  of  services  and  to  inform 
enrollees  and  providers  of  services  of 
the  results  of  the  evaluation. 

(f)  Requirements  for  all  types  of 
plans — (1)  Health  information.  For  all 
types  of  plans  that  it  offers,  an 
organization  must — 

(i)  Maintain  a  health  information 
system  that  collects,  analyzes,  and 
integrates  the  data  necessary  to 
implement  its  quality  assessment  and 
performance  improvement  program; 

(ii)  Ensure  that  the  information  it 
receives  from  providers  of  services  is 
reliable  and  complete;  and 

(iii)  Make  all  collected  information 
available  to  HCFA. 

(2)  Pmgram  review.  For  each  plan, 
there  must  be  in  effect  a  process  for 
formal  evaluation,  at  least  annually,  of 
the  impact  and  effectiveness  of  its 
quality  assessment  and  performance 
improvement  program. 

§  422. 1 54    External  review. 

(a)  Basic  rule.  Except  as  provided  in 
paragraph  (c)  of  this  section,  each  M+C 
organization  must,  for  each  M+C  plan  it 
operates,  have  an  agreement  with  an 
independent  quality  review  and 
improvement  organization  (review 
organization)  approved  by  HCFA  to 
perform  functions  of  the  type  described 
in  part  466  of  this  chap>ter. 

(b)  Terms  of  the  agreement.  The 
agreement  must  be  consistent  with 
HCFA  guidelines  and  include  the 
following  provisions: 

(1)  Require  that  the  organization — 
(i)  Allocate  adequate  space  for  use  of 

the  review  organization  whenever  it  is 
conducting  review  activities;  and 

(ii)  Provide  all  pertinent  data, 
including  patient  care  data,  at  the  time 
the  review  organization  needs  the  data 
to  carry  out  the  reviews  and  make  its 
determinations. 

(2)  Except  in  the  case  of  complaints 
about  quality,  exclude  review  activities 
that  HCFA  determines  would  duplicate 
review  activities  conducted  as  part  of  an 
accreditation  process  or  as  part  of  HCFA 
monitoring. 

(c)  Exceptions.  The  requirement  of 
paragraph  (a)  of  this  section  does  not 
apply  for  an  M+C  private  fee-for-service 
plan  or  a  non-network  M+C  MSA  plan 
if  the  organization  does  not  carry  out 
utilization  review  with  respect  to  the 
plan. 


$422,156    Compliance  deemed  on  the 
t>asls  of  accreditation. 

(a)  General  rule.  An  M+C  organization 
may  be  deemed  to  meet  any  of  the 
requirements  of  paragraph  (b)  of  this 
section  if — 

(1)  The  M+C  organization  is  fully 
accredited  (and  periodically 
reaccredited)  by  a  private,  national 
accreditation  organization  approved  by 
HCFA;  and 

(2)  The  accreditation  organization 
u^ed  the  standards  approved  by  HCFA 
for  the  purposes  of  assessing  the  M+C 
organization's  comphance  with 
Medicare  requirements. 

(b)  Deeming  requirements.  The 
following  requirements  are  deemable: 

(1)  The  quality  assessment  and 
performance  improvement  requirements 
of  §422.152. 

(2)  The  confidentiality  and  accuracy 
of  enrollee  records  requirements  of 
§422.118. 

(c)  Effective  date  of  deemed  status. 
The  date  on  which  the  organization  is 
deemed  to  meet  the  appUcable 
requirements  is  the  later  of  the 
following: 

(1)  The  date  on  which  the 
accreditation  organization  is  approved 
by  HCFA. 

(2)  The  date  the  M+C  organization  is 
accredited  by  the  accreditation 
organization. 

(d)  Obligations  of  deemed  M+C 
organizations.  An  M+C  organization 
deemed  to  meet  Medicare  requirements 
must — 

(1)  Submit  to  siu^eys  by  HCFA  to 
validate  its  accreditation  organization's 
accreditation  process;  and 

(2)  Authorize  its  accreditation 
organization  to  release  to  HCFA  a  copy 
of  its  most  recent  accreditation  survey, 
together  with  any  survey-related 
information  that  HCFA  may  require 
(including  corrective  action  plans  and 
summaries  of  unmet  HCFA 
requirements). 

(e)  Removal  of  deemed  status.  HCFA 
removes  part  or  all  of  an  M+C 
organization's  deemed  status  for  any  of 
the  following  reasons: 

(1)  HCFA  determines,  on  the  basis  of 
its  own  survey  or  the  results  of  the 
accreditation  survey,  that  the  M+C 
organization  does  not  meet  the  Medicare 
requirements  for  which  deemed  status 
was  granted. 

(2)  HCFA  withdraws  its  approval  of 
the  accreditation  organization  that 
accredited  the  M+C  organization. 

(3)  The  M+C  organization  fails  to  meet 
the  requirements  of  paragraph  (d)  of  this 
section. 

(f)  Enforcement  authority.  HCFA 
retains  the  authority  to  initiate 
enforcement  action  against  any  M+C 
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organization  that  it  determines,  on  the 
basis  of  its  own  survey  or  the  results  of 
an  accreditation  survey,  no  longer  meets 
the  Medicare  requirements  for  which 
deemed  status  was  granted. 

§422.157    Accreditation  organizations. 

(a)  Conditions  for  approval.  HCFA 
may  approve  an  accreditation 
organization  with  respect  to  a  given 
standard  under  this  part  if  it  meets  the 
following  conditions: 

(1)  In  accrediting  M+C  organizations, 
it  applies  and  enforces  standards  that 
are  at  least  as  stringent  as  Medicare 
requirements  with  respect  to  the 
standard  or  standards  in  question. 

(2)  It  compUes  with  the  application 
and  reapplication  procedures  set  forth 
in  §422.158. 

(3)  It  is  not  controlled,  as  defined  in 
§  413.17  of  this  chapter,  by  the  entities 
it  accredits. 

(b)  Notice  and  comment — (1) 
Proposed  notice.  HCFA  pubhshes  a 
proposed  notice  in  the  Federal  Register 
whenever  it  is  considering  granting  an 
accreditation  organization's  application 
for  approval.  The  notice — 

(i)  Specifies  the  basis  for  granting 
approval; 

(ii)  Describes  how  the  accreditation 
organization's  accreditation  program 
meets  or  exceeds  all  of  the  Medicare 
requirements  for  which  HCFA  would 
deem  compliance  on  the  basis  of  the 
organization's  accreditation;  and 

(iii)  Provides  opportunity  for  public 
comment. 

(2)  Final  notice,  (i)  After  reviewing 
public  comments,  HCFA  publishes  a 
final  Federal  Register  notice  indicating 
whether  it  has  granted  the  accreditation 
organization's  request  for  approval. 

(ii)  If  HCFA  grants  the  request,  the 
final  notice  specifies  the  effective  date 
and  the  term  of  the  approval,  which 
may  not  exceed  6  years. 

(c)  Ongoing  responsibilities  of  an 
approved  accreditation  organization. 
An  accreditation  organization  approved 
by  HCFA  must  undertake  the  following 
activities  on  an  ongoing  basis: 

(1)  Provide  to  HCFA  in  written  form 
and  on  a  monthly  basis  all  of  the 
following: 

(i)  Copies  of  all  accreditation  surveys, 
together  with  any  survey-related 
information  that  HCFA  may  require 
(including  corrective  action  plans  and 
summaries  of  unmet  HCFA 
requirements). 

(ii)  Notice  of  all  accreditation 
decisions. 

(iii)  Notice  of  all  complaints  related  to 
deemed  M-fC  organizations. 

(iv)  Information  about  any  M+C 
.   organization  against  which  the 
accrediting  organization  has  taken 


remedial  or  adverse  action,  including 
revocation,  withdrawal  or  revision  of 
the  M+C  organization's  accreditation. 
(The  accreditation  organization  must 
provide  this  information  within  30  days 
of  taking  the  remedial  or  adverse 
action.) 

(v)  Notice  of  any  proposed  changes  in 
its  accreditation  standards  or 
requirements  or  siuvey  process.  If  the 
organization  implements  the  changes 
before  or  without  HCFA  approval, 
HCFA  may  withdraw  its  approval  of  the 
accreditation  organization. 

(2)  Within  30  days  of  a  change  in 
HCFA  requirements,  submit  to  HCFA — 

(i)  An  acknowledgment  of  HCFA's 
notification  of  the  change; 

(ii)  A  revised  cross-walk  reflecting  the 
new  requirements;  and 

(iii)  An  explanation  of  how  the 
accreditation  organization  plans  to  alter 
its  standards  to  conform  to  HCFA's  new 
requirements,  within  the  time- frames 
specified  in  the  notification  of  change  it 
receives  from  HCFA. 

(3)  Permit  its  surveyors  to  serve  as 
witnesses  if  HCFA  takes  an  adverse 
action  based  on  accreditation  findings. 

(4)  Within  3  days  of  identifying,  in  an 
accredited  M+C  organization,  a 
deficiency  that  poses  immediate 
jeopardy  to  the  organization's  enrollees 
or  to  the  general  public,  give  HCFA 
written  notice  of  the  deficiency. 

(5)  Within  10  days  of  HCFA's  notice 
of  withdrawal  of  approval,  give  written 
notice  of  the  withdrawal  to  all 
accredited  M+C  organizations. 

(d)  Continuing  Federal  oversight  of 
approved  accreditation  organizations. 
liiis  paragraph  estabUshes  specific 
criteria  and  procedures  for  continuing 
oversight  and  for  withdrawing  approval 
of  an  accreditation  organization. 

(1)  Equivalency  review.  HCFA 
compares  the  accreditation 
organization's  standards  and  its 
appUcation  and  enforcement  of  those 
standards  to  the  comparable  HCFA 
requirements  and  processes  when — 

(i)  HCFA  imposes  new  requirements 
or  changes  its  survey  process; 

(ii)  An  accreditation  organization 
proposes  to  adopt  new  standards  or 
changes  in  its  survey  process;  or 

(iii)  The  term  of  an  accreditation 
organization's  approval  expires. 

(2)  Validation  review.  HCFA  or  its 
agent  may  conduct  a  survey  of  an 
accredited  organization,  examine  the 
results  of  the  accreditation 
organization's  own  survey,  or  attend  the 
accreditation  organization's  survey,  in 
order  to  validate  the  organization's 
accreditation  process.  At  the  conclusion 
of  the  review,  HCFA  identifies  any 
accreditation  programs  for  which 
validation  survey  results — 


(i)  Indicate  a  20  percent  rate  of 
disparity  between  certification  by  the 
accreditation  organization  and 
certification  by  HCFA  or  its  agent  on 
standards  that  do  not  constitute 
immediate  jeopardy  to  patient  health 
and  safety  if  immet; 

(ii)  Indicate  any  disparity  between 
certification  by  the  accreditation 
organization  and  certification  by  HCFA 
or  its  agent  on  standards  that  constitute 
immediate  jeopardy  to  patient  health 
and  safety  if  unmet;  or 

(iii)  Indicate  that,  irrespective  of  the 
rate  of  disparity,  there  are  widespread  or 
systematic  problems  in  an 
organization's  accreditation  process 
such  that  accreditation  no  longer 
provides  assvu°ance  that  the  Medicare 
requirements  are  met  or  exceeded. 

(3)  Onsite  observation.  HCFA  may 
conduct  an  onsite  inspection  of  the 
accreditation  organization's  operations 
and  offices  to  verify  the  organization's 
representations  and  assess  the 
organization's  compUance  with  its  own 
pohcies  and  procedures.  The  onsite 
inspection  may  include,  but  is  not 
limited  to,  reviewing  documents, 
auditing  meetings  concerning  the 
accreditation  process,  evaluating  survey 
results  or  the  accreditation  status 
decision  making  process,  and 
interviewing  the  organization's  staff. 

(4)  Notice  of  intent  tg  witbdmw 
approval.  If  an  equivalency  review, 
validation  review,  onsite  observation,  or 
HCFA's  daily  experience  with  the 
accreditation  organization  suggests  that 
the  accreditation  organization  is  not 
meeting  the  requirements  of  this 
subpart,  HCFA  gives  the  organization 
written  notice  of  its  intent  to  withdraw 
approval. 

(5)  Withdrawal  of  approval.  HCFA 
may  withdraw  its  approval  of  an 
accreditation  organization  at  any  time  if 
HCFA  determines  that — 

(i)  E)eeming  based  on  accreditation  no 
longer  guarantees  that  the  M+C 
organization  meets  the  M+C 
requirements,  and  failure  to  meet  those 
requirements  could  jeopardize  the 
health  or  safety  of  Medicare  enrollees 
and  constitute  a  significant  hazard  to 
the  public  health;  or 

(ii)  The  accreditation  organization  has 
failed  to  meet  its  obligations  under  this 
section  or  under  §  422.156  or  §  422.158. 

(6)  Reconsideration  of  withdrawal  of 
approval.  An  accreditation  organization 
disAtisfied  with  a  determination  to 
withdraw  HCFA  approval  may  request  a 
reconsideration  of  that  determination  in 
accordance  with  subpart  D  of  part  488 
of  this  chapter. 
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§  422. 1 58    Proc«dur«s  for  approval  of 
accreditation  as  a  basis  for  (teeming 
compi  lance. 

(a)  Required  information  and 
materials.  A  private,  national 
accreditation  organization  applying  for 
approval  must  furnish  to  HCFA  all  of 
the  following  information  and  materials. 
(When  reapplying  for  approval,  the 
organization  need  furnish  only  the 
particular  information  and  materials 
requested  by  HCFA.) 

(1)  The  types  of  M+C  plans  that  it 
would  review  as  part  of  its  accreditation 
process. 

(2)  A  detailed  comparison  of  the 
organization's  accreditation 
requirements  and  standards  with  the 
Medicare  requirements  (for  example,  a 
crosswalk). 

(3)  Detailed  information  about  the 
organization's  survey  process, 
including — 

(i)  Frequency  of  surveys  and  whether 
surveys  are  announced  or  unannoiuiced. 

(ii)  Copies  of  survey  forms,  and 
guidelines  and  instructions  to 
surveyors. 

(iii)  Descriptions  of — 

(A)  The  survey  review  process  and  the 
accreditation  status  decision  making 
process; 

(B)  The  procedures  used  to  notify 
accredited  M+C  organizations  of 
deSciencies  and  to  monitor  the 
correction  of  those  deficiencies;  and 

(C)  The  procedures  used  to  enforce 
compliance  with  accreditation 
requirements. 

(4)  Detailed  information  about  the 
individuals  who  perform  surveys  for  the 
accreditation  organization,  including — 

(i)  The  size  and  composition  of 
accreditation  survey  teams  for  each  type 
of  plan  reviewed  as  part  of  the 
accreditation  process; 

(ii)  The  education  and  experience 
requirements  surveyors  must  meet; 

(iii)  The  content  and  frequency  of  the 
in-service  training  provided  to  survey 
personnel; 

(iv)  The  evaluation  systems  used  to 
monitor  the  performance  of  individual 
surveyors  and  survey  teams;  and 

(v)  The  organization's  policies  and 
practice  with  respect  to  the 
participation,  in  surveys  or  in  the 
accreditation  decision  process  by  an 
individual  who  is  professionally  or 
financially  affiliated  with  the  entity 
being  surveyed. 

(5)  A  description  of  the  organization's 
data  management  and  analysis  system 
with  respect  to  its  surveys  and 
accreditation  decisions,  including  the 
kinds  of  reports,  tables,  and  other 
displays  generated  by  that  system. 

(6)  A  description  of  the  organization's 
procedures  for  responding  to  and 


investigating  complaints  against 
accredited  organizations,  including 
policies  and  procedures  regarding 
coordination  of  these  activities  with 
appropriate  licensing  bodies  and 
ombudsmen  programs. 

(7)  A  descnption  of  the  organization's 
pohcies  and  procedures  with  respect  to 
the  withholding  or  removal  of 
accreditation  for  failure  to  meet  the 
accreditation  organization's  standards  or 
requirements,  and  other  actions  the 
organization  takes  in  response  to 
noncompliance  with  its  standards  and 
reouirements. 

(8)  A  description  of  all  types  (for 
example,  full,  partial)  and  categories  (for 
example,  provisional,  conditional, 
temporary)  of  accreditation  offered  by 
the  organization,  the  duration  of  each 
type  and  category  of  accreditation  and  a 
statement  identifying  the  types  and 
categories  that  would  serve  as  a  basis  for 
accreditation  if  HCFA  approves  the 
accreditation  organization. 

(9)  A  hst  of  all  c\irrently  accredited 
M+C  organizations  and  the  type, 
category,  and  expiration  date  of  the 
accreditation  held  by  each  of  them. 

(10)  A  list  of  all  full  and  partial 
accreditation  surveys  scheduled  to  be 
j>erformed  by  the  accreditation 
organization  as  requested  by  HCFA. 

(11)  The  name  and  address  of  each 
person  with  an  ownership  or  control 
interest  in  the  accreditation 
organization. 

(d)  Required  supporting 
documentation.  A  private,  national 
accreditation  organization  applying  or 
reapplying  for  approval  must  also 
submit  the  following  supporting 
documentation: 

(1)  A  written  presentation  that 
demonstrates  its  ability  to  furnish  HCFA 
with  electronic  data  in  HCFA 
compatible  format. 

(2)  A  resource  analysis  that 
demonstrates  that  its  staffing,  funding, 
and  other  resources  are  adequate  to 
perform  the  required  sxurveys  and 
related  activities. 

(3)  A  statement  acknowledging  that, 
as  a  condition  for  approval,  it  agrees  to 
comply  with  the  ongoing  responsibility 
requirements  of  §  422.157(c). 

(c)  Additional  information.  If  HCFA 
determines  that  it  needs  additional 
information  for  a  determination  to  grant 
or  deny  the  accreditation  organization's 
request  for  approval,  it  notifies  the 
organization  and  allows  time  for  the 
organization  to  provide  the  additional 
information. 

(d)  Onsite  visit.  HCFA  may  visit  the 
accreditation  organization's  offices  to 
verify  representations  made  by  the 
organization  in  its  appUcation, 
including,  but  not  limited  to,  review  of 


documents,  and  interviews  with  the 
organization's  staff. 

(e)  Notice  of  determination.  HCFA 
gives  the  accreditation  organization  a 
formal  notice  that — 

(1)  States  whether  the  request  for 
approval  has  been  granted  or  denied; 

(2)  Gives  the  rationale  for  any  denial; 
and 

(3)  Describes  the  reconsideration  and 
reapplication  procedures. 

(f)  Withdrawal.  An  accreditation 
organization  may  withdraw  its 
appUcation  for  approval  at  any  time 
before  it  receives  the  formal  notice 
specified  in  paragraph  (e)  of  this 
section. 

(g)  Reconsideration  of  adverse 
determination.  An  accreditation 
organization  that  has  received  notice  of 
denial  of  its  request  for  approval  may 
request  reconsideration  in  accordance 
with  subpart  D  of  part  488  of  this 
chapter. 

(h)  Request  for  approval  following 
denial.  (1)  Except  as  provided  in 
paragraph  (h)(2)  of  this  section,  an 
accreditation  organization  that  has 
received  notice  of  denial  of  its  request 
for  approval  may  submit  a  new  request 
ifit— 

(i)  Has  revised  its  accreditation 
program  to  correct  the  deficiencies  on 
which  the  denial  was  based; 

(ii)  Can  demonstrate  that  the  M+C 
organizations  that  it  has  accredited  meet 
or  exceed  applicable  Medicare 
requirements;  and 

(iii)  Resubmits  the  application  in  its 
entirety. 

(2)  An  accreditation  organization  that 
has  requested  reconsideration  of 
HCFA's  denial  of  its  request  for 
approval  may  not  submit  a  new  request 
until  the  reconsideration  is 
administratively  final. 

Subpart  E — Relationships  with 
Providers. 

422.200    Basis  and  scope. 

This  subpart  is  based  on  sections 
1852(a)(1),  (a)(2),  (b)(2),  (c)(2)(D),  (j).  and 
(k)  of  the  Act;  section  1859(b)(2)(A)  of 
the  Act;  and  the  general  authority  under 
1856(b)  of  the  Act  requiring  the 
establishment  of  standards.  It  sets  forth 
the  requirements  and  standards  for  the 
M+C  organization's  relationships  with 
providers  including  physicians,  other 
health  care  professionals,  institutional 
providers  and  suppliers,  under  contracts 
or  arrangements  or  deemed  contracts 
under  M+C  private  fee-for-service  plans. 
This  subpart  also  contains  some 
requirements  that  apply  to 
noncontracting  providers. 
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§  422.202    Participation  procedures. 

(a)  Notice  and  appeal  rights.  An  M+C 
organization  that  operates  a  coordinated 
care  plan  or  network  MSA  plan  must 
provide  for  the  participation  of 
individual  health  care  professionals, 
and  the  management  and  members  of 
groups  of  health  care  professionals, 
through  reasonable  procedures  that 
include  the  following: 

(1)  Written  notice  of  rules  of 
participation  such  as  terms  for  payment, 
utilization  review,  quality  improvement 
programs,  credentialing,  data  reporting, 
confidentiaUty,  guideUnes  or  criteria  for 
the  furnishing  of  particular  services,  and 
other  rules  related  to  administrative 
policy. 

(2)  Written  notice  of  material  changes 
in  participation  rules  before  the  changes 
are  put  into  effect. 

(3)  Written  notice  of  participation 
decisions  that  are  adverse  to  health  care 
professionals. 

(4)  A  process  for  appealing  adverse 
decisions,  including  the  right  of 
physicians  and  other  health  care 
professionals  to  present  information  and 
their  views  on  the  decision.  In  the  case 
of  a  termination  of  a  provider  contract 
by  the  M+C  organization,  this  process 
must  conform  to  the  rules  in 
§422.204(c]. 

(b)  Consultation.  The  M+C 
organization  must  consult  with  the 
physicians,  and  other  health  care 
professionals  who  have  agreed  to 
provide  services  under  an  M+C  plan 
offered  by  the  organization,  regarding 
the  organization's  medical  policy, 
quality  assurance  program,  and  medical 
management  procedures  and  ensure  that 
the  following  standards  are  met: 

(1)  Practice  gxiidelines  and  utilization 
management  guidelines — 

(i)  Are  based  on  reasonable  medical 
evidence  or  a  consensus  of  health  care 
professionals  in  the  particular  field; 

(ii)  Consider  the  needs  of  the  enrolled 
population; 

(iii)  Are  developed  in  consultation 
with  contracting  health  care 
professionals;  and 

(iv)  Are  reviewed  and  updated 
periodically. 

(2)  The  guidelines  are  communicated 
to  providers  and,  as  appropriate,  to 
enrollees. 

(3)  Decisions  with  respect  to 
utilization  management,  enroUee 
education,  coverage  of  services,  and 
other  areas  in  which  the  guidelines 
apply  are  consistent  with  the  guidelines. 

(c)  An  M+C  organization  that  operates 
an  M+C  plan  through  subcontracted 
physician  groups  or  other  subcontracted 
networks  of  health  care  professionals 
must  provide  that  the  participation 
procedures  in  this  section  apply  equally 


to  physicians  and  other  health  care 
professionals  within  those 
subcontracted  groups. 

§  422. 204    Provider  credentiaiing  and 
provider  rights. 

(a)  Basic  requirements.  An  M+C 
organization  must  follow  a  docimiented 
process  with  respect  to  providers  and 
suppliers  who  have  signed  contracts  or 
participation  agreements  that — 

(1)  For  providers  (other  than 
physicians  and  other  health  care 
professionals)  requires  determination, 
and  redetermination  at  specified 
intervals,  that  each  provider — 

(i)  Licensed  to  operate  in  the  State, 
and  in  compliance  with  any  other 
applicable  State  or  Federal 
requirements;  and 

(ii)  Reviewed  and  approved  by  an 
accrediting  body,  or  meets  the  standards 
established  by  the  organization  itself; 

(2)  For  physicians  and  other  health 
care  professionals,  including  members 
of  physician  groups,  covers — 

(i)  Initial  credentialing  that  includes 
written  application,  verification  of 
licensure  and  other  information  from 
primary  sources,  disciplinary  status, 
eligibility  for  payment  under  Medicare, 
and  site  visits  as  appropriate.  The 
application  must  be  signed  and  dated 
and  include  an  attestation  by  the 
applicant  of  the  correctness  and 
completeness  of  the  appUcation  and 
other  information  subinitted  in  support 
of  the  application; 

(ii)  Recredentialing  at  least  every  2 
years  that  updates  information  obtained 
during  initial  credentialing  and 
considers  performance  indicators  such 
as  those  collected  through  quality 
assiirance  programs,  utilization 
management  systems,  handling  of 
grievances  and  appeals,  enrollee 
satisfaction  surveys,  and  other  plan 
activities,  and  that  includes  an 
attestation  of  the  correctness  and 
completeness  of  the  new  information; 
and 

(iii)  A  process  for  receiving  advice 
from  contracting  health  care 
professionals  with  respect  to  criteria  for 
credentialing  and  recredentialing;  and 

(iv)  Requiring  that,  to  the  extent 
applicable,  the  requirements  in 
paragraphs  (a)(2)(i)  and  (a)(2)(iii)  of  this 
section  are  satisfied;  and 

(3)(i)  Sp)ecify  that  basic  benefits  must 
be  provided  through,  or  payments  must 
be  made  to,  providers  that  meet 
applicable  requirements  of  title  XVIII 
and  part  A  of  title  XI  of  the  Act.  In  the 
case  of  providers  meeting  the  definition 
of  "provider  of  services"  in  section 
1861(u),  basic  benefits  may  only  be 
provided  through  such  providers  if  they 
have  a  provider  agreement  with  HCFA 


permitting  them  to  provide  services 
under  original  Medicare. 

(ii)  Ensures  compliance  with  the 
requirements  at  §  422.752(a)(8)  that 
prohibit  employment  or  contracts  with 
individuals  (or  with  an  entity  that 
employs  of  contracts  with  such  an 
individual)  excluded  from  participation 
under  Medicare  and  with  the 
requirements  at  §  422.220  regarding 
physicians  and  practitioners  who  opt 
out  of  Medicare. 

(b)  Discrin\ination  prohibited — (1) 
General  rule.  An  M+C  organization  may 
not  discriminate,  in  terms  of 
participation,  reimbursement,  or 
indemnification,  against  any  health  care 
professional  who  is  acting  within  the 
scope  of  his  or  her  license  or 
certification  under  State  law.  solely  on 
the  basis  of  the  license  or  certification. 

(2)  Construction.  The  prohibition  in 
paragraph  (b)(1)  of  this  section  does  not 
preclude  any  of  the  following  by  the 
M+C  organization: 

(i)  Refusal  to  grant  participation  to 
health  care  professionals  in  excess  of 
the  number  necessary  to  meet  the  needs 
of  the  plan's  enrollees  (except  for  M+C 
private- fee- for- service  p>lans,  which  may 
not  refuse  to  contract  on  this  basis). 

(ii)  Use  of  different  reimbursement 
amounts  for  different  specialties. 

(iii)  Implementation  of  measures 
designed  to  maintain  quality  and 
control  costs  consistent  with  its 
responsibilities. 

(c)  Denial,  suspension,  or  termination 
of  contract.  The  requirements  in  this 
paragraph  (c)  apply  to  an  M+C 
organization  that  operates  a  coordinated 
care  plan  or  network  MSA  plan 
providing  benefits  through  contracting 
providers. 

(1)  Notice  to  health  care  professional. 
An  M+C  organization  that  denies, 
suspends,  or  terminates  an  agreement 
under  which  the  health  care 
professional  provides  services  to  M+C 
plan  enrollees  must  give  the  affected 
individual  written  notice  of  the 
following: 

(i)  The  reasons  for  the  action. 

(ii)  The  standards  and  the  profiling 
data  the  organization  used  to  evaluate 
the  health  care  professional. 

(iii)  The  numbers  and  mix  of  health 
care  professionals  the  organization 
needs. 

(iv)  The  affected  health  care 
professional's  right  to  appeal  the  action 
and  the  process  fuid  timing  for 
requesting  a  hearing. 

(2)  Composition  of  hearing  panel.  The 
M+C  organization  must  ensure  that  the 
majority  of  the  hearing  panel  members 
are  peers  of  the  affected  health  care 
professional. 
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(3)  Notice  to  licensing  or  disciplinary 
bodies.  An  M+C  organization  that 
suspends  or  terminates  a  contract  with 
a  health  care  professional  because  of 
deficiencies  in  the  quality  of  care  must 
give  vmtten  notice  of  that  action  to 
licensing  or  disciplinary  bodies  or  to 
other  appropriate  authorities. 

(4)  Timeframes.  An  M+C  organization 
and  a  contracting  provider  must  provide 
at  least  60  days  written  notice  to  each 
other  before  terminating  the  contract 
without  cause. 

§  422.206    Interference  wtth  health  care 
professtonals'  advice  to  enrollees 
prohibltad. 

(a)  General  rule.  (1)  An  M+C 
organization  may  not  prohibit  or 
otherwise  restrict  a  health  care 
professional,  acting  within  the  lawful 
scope  of  practice,  from  advising,  or 
advocating  on  behalf  of,  an  individual 
who  is  a  patient  and  enrolled  uhder  an 
M+C  plan  about — 

(i)  The  patient's  health  status,  medical 
care,  or  treatment  options  (including 
any  alternative  treatments  that  may  be 
self-administered),  including  the 
provision  of  sufficient  information  to 
the  individual  to  provide  an 
opportunity  to  decide  among  ail 
relevant  treatment  options; 

(ii)  The  risks,  benefits,  and 
consequences  of  treatment  or  non- 
treatment;  or 

(iii)  The  opportunity  for  the 
individual  to  refuse  treatment  and  to 
express  preferences  about  future 
treatment  decisions. 

(2)  Health  care  professionals  must 
provide  information  regarding  treatment 
options  in  a  culturally-competent 
manner,  including  the  option  of  no 
treatment.  Health  care  professionals 
must  ensure  that  individuals  with 
disabiUties  have  effective 
communications  with  participants 
throughout  the  health  system  in  making 
decisions  regarding  treatment  options. 

(b)  Conscience  protection.  The  general 
rule  in  paragraph  (a)  of  this  section  does 
not  require  the  M+C  plan  to  cover, 
furnish,  or  pay  for  a  particular 
counseling  or  referral  service  if  the  M+C 
organization  that  offers  the  plan — 

(1)  Objects  to  the  provision  of  that 
service  on  moral  or  religious  grounds; 
and 

(2)  Through  appropriate  written 
means,  makes  available  information  on 
these  pohcies  as  follows: 

(i)  To  HCFA,  with  its  application  for 
a  Medicare  contract,  or  within  10  days 
of  submitting  its  ACR  proposal,  as 
appropriate. 

Iii)  To  prospective  enrollees,  before  or 
during  enrollment. 

(iii)  With  respect  to  current  enrollees, 
the  organization  is  eligible  for  the 


exception  provided  in  paragraph  (a)(1) 
of  this  section  if  it  provides  notice 
within  90  days  after  adopting  the  policy 
at  issue;  however,  under  §  422.111(d), 
notice  of  such  a  change  must  be  given 
in  advance. 

(c)  Construction.  Nothing  in 
paragraph  (b)  of  this  section  may  be 
construed  to  affect  disclosure 
requirements  under  State  law  or  under 
the  Employee  Retirement  Income 
Security  Act  of  1974. 

(d)  Sanctions.  An  M+C  organization 
that  violates  the  prohibition  of 
paragraph  (a)  of  this  section  or  the 
conditions  in  paragraph  (b)  of  this 
section  is  subject  to  intermediate 
sanctions  imder  subpart  O  of  this  part. 

§  422.208    Pttyslcian  Incentive  fAans: 
requirements  and  limitations. 

(a)  Definitions.  In  this  subpart,  the 
following  definitions  apply: 

Bonus  means  a  payment  made  to  a 
physician  or  physician  group  beyond 
any  salary,  fee-for-service  payments, 
capitation,  or  returned  withhold. 

Capitation  means  a  set  dollar  payment 
per  patient  per  unit  of  time  (usually  per 
month)  paid  to  a  physician  or  physician 
group  to  cover  a  specified  set  of  services 
and  administrative  costs  without  regard 
to  the  actual  number  of  services 
provided.  The  services  covered  may 
include  the  physician's  own  services, 
referral  services,  or  all  medical  services. 

Physician  group  means  a  partnership, 
association,  corporation,  individual 
practice  association,  or  other  group  of 
physicians  that  distributes  income  from 
the  practice  among  members.  An 
individual  practice  association  is 
defined  as  a  physician  group  for  this 
section  only  if  it  is  composed  of 
individual  physicians  and  has  no 
subcontracts  with  physician  groups. 

Physician  incentive  plan  means  any 
compensation  arrangement  to  pay  a 
physician  or  physician  group  that  may 
directly  or  indirectly  have  ths  effect  of 
reducing  or  limiting  the  services 
provided  to  any  plan  enrollee. 

Potential  payments  means  the 
maximum  payments  possible  to 
physicians  or  physiciar  groups 
including  payments  for  .services  they 
furnish  directly,  and  addiucnal 
payments  based  on  use  and  costs  of 
referral  services,  such  as  withholds, 
bonuses,  capitation,  or  any  other 
compensation  to  the  physician  or 
physician  group.  Bonuses  and  other 
compensation  that  are  not  based  on  use 
of  referrals,  such  as  quality  of  care 
furnished,  patient  satisfaction  or 
committee  participation,  are  not 
considered  payments  in  the 
determination  of  substantial  financial 
risk. 


Refenxil  services  means  any  specialty, 
inpatient,  outpatient,  or  laboratory 
services  that  a  physician  or  physician 
group  orders  or  arranges,  but  does  not 
furnish  directly. 

Risk  threshold  means  the  maximum 
risk,  if  the  risk  is  based  on  referral 
services,  to  which  a  physician  or 
physician  group  may  be  exposed  under 
a  physician  incentive  plan  without 
being  at  substantial  financial  risk.  This 
is  set  at  25  percent  risk. 

Substantial  financial  risk,  for 
purposes  of  this  section,  means  risk  for 
referral  services  that  exceeds  the  risk 
threshold. 

Withhold  means  a  percentage  of 
payments  or  set  dollar  amounts 
deducted  from  a  physician's  service  fee. 
capitation,  or  salary  payment,  and  that 
may  or  may  not  be  returned  to  the 
physician,  depending  on  specific 
predetermined  factors. 

(b)  Applicability.  The  requirements  in 
this  section  apply  to  an  M+C 
organization  and  any  of  its 
subcontracting  arrangements  that  utilize 
a  physician  incentive  plan  in  their 
payment  arrangements  with  individual 
physicians  or  physician  groups. 
Subcontracting  arrangements  may 
include  an  intermediate  entity,  which 
includes  but  is  not  limited  to,  an 
individual  practice  association  that 
contracts  with  one  or  more  physician 
groups  or  any  other  organized  group 
such  as  those  specified  in  §  422.4. 

(c)  Basic  requirements.  Any  physician 
incentive  plan  operated  by  an  M+C 
organization  must  meet  the  following 
requirements: 

(\)  The  M+C  organization  makes  no 
specific  payment,  directly  or  indirectly, 
to  a  physician  or  physician  group  as  an 
inducement  to  reduce  or  limit  medically 
necessary  services  furnished  to  any 
particular  enrollee.  Indirect  payments 
may  include  offerings  of  monetary  value 
(such  as  stock  options  or  waivers  of 
debt)  measured  in  the  present  or  future. 

(2)  If  the  physician  incentive  plan 
places  a  physician  or  physician  group  at 
substantial  financial  risk  (as  determined 
under  paragraph  (d)  of  this  section)  for 
services  that  the  physician  or  physician 
group  does  not  furnish  itself,  the  M+C 
organization  provides  aggregate  or  per- 
patient  stop-loss  protection  in 
accordance  with  paragraph  (f)  of  this 
section,  and  conducts  periodic  surveys 
in  accordance  with  paragraph  (g)  of  this 
section. 

(3)  For  all  physician  incentive  plans, 
the  M+C  organization  provides  to  HCFA 
the  information  specified  in  §  422.210. 

(d)  Determination  of  substantial 
financial  risk — (1)  Basis.  Substantial 
financial  risk  occurs  when  risk  is  based 
on  the  use  or  costs  of  referral  services. 
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and  that  risk  exceeds  the  risk  threshold. 
Payments  based  on  other  factors,  such 
as  quality  of  care  furnished,  are  not 
considered  in  this  determination. 

(2)  Risk  threshold.  The  risk  threshold 
is  25  percent  of  potential  payments. 

(3)  Arrangements  that  cause 
substantial  financial  risk.  The  following 
incentive  arrangements  cause 
substantial  financial  risk  within  the 
meaning  of  this  section,  if  the 
physician's  or  physician  group's  patient 
panel  size  is  not  greater  than  25,000 
patients,  as  shown  in  the  table  at 
paragraph  (f)(2)(iii)  of  this  section: 

(i)  Withholds  greater  than  25  percent 
of  potential  payments. 

(li)  Withholds  less  than  25  percent  of 
potential  payments  if  the  physician  or 
physician  group  is  potentially  liable  for 
amounts  exceeding  25  percent  of 
potential  payments. 

(iii)  Bonuses  that  are  greater  than  33 
percent  of  potential  payments  minus  the 
bonus. 

(iv)  Withholds  plus  bonuses  if  the 
withholds  plus  bonuses  equal  more  than 


25  percent  of  potential  payments.  The 
threshold  bonus  percentage  for  a 
particular  withhold  percentage  may  be 
calculated  using  the  formula — Withhold 
%  =  -0.75  (Bonus  %)  +25%. 
(v)  Capitation  arrangements,  if— 

(A)  The  difference  between  the 
maximum  potential  payments  and  the 
minimum  potential  payments  is  more 
than  25  percent  of  the  maximum 
potential  payments; 

(B)  The  maximum  and  minimum 
potential  payments  are  not  clearly 
explained  in  the  contract  with  the 
physician  or  physician  group. 

(vi)  Any  other  incentive  arrangements 
that  have  the  potential  to  hold  a 
physician  or  physician  group  liable  for 
more  than  25  percent  of  potential 
payments. 

(e)  An  M+C  fee-for-service  plan  may 
not  operate  a  physician  incentive  plan. 

(f)  Stop-loss  protection  requirements. 
(1)  Basic  rule.  The  M+C  organization 
must  assure  that  all  physicians  and 
physician  groups  at  substantial  financial 
risk  have  either  aggregate  or  per-patient 


stop-loss  protection  in  accordance  with 
the  following  requirements: 

(2)  Specific  requirements,  (i) 
Aggregate  stop-loss  protection  must 
cover  90  percent  of  the  costs  of  referral 
services  that  exceed  25  percent  of 
potential  payments. 

(ii)  For  per-patient  stop-loss 
protection  if  the  stop-loss  protection 
provided  is  on  a  per-patient  basis,  the 
stop-loss  limit  (deductible)  per  patient 
must  be  determined  based  on  the  size  of 
the  patient  panel  and  may  be  a 
combined  policy  or  consist  of  separate 
pohcies  for  professional  services  and 
institutional  services.  In  determining 
patient  panel  size,  the  patients  may  be 
pooled  in  accordance  with  paragraph  (g) 
of  this  section. 

(iii)  Stop-loss  protection  must  cover 
90  percent  of  the  costs  of  referral 
services  that  exceed  the  per  patient 
deductible  limit.  The  per-patient  stop- 
loss  deductible  limits  are  as  follows: 


Panel  size 


1-1,000 

1.001-5,000 

5,001-8,000 

8.001-1O.O0O  ... 
10,001-25.000 
>25,000  


Single  combined 
deductible 


S6,000 
30.000 
40,000 
75,000 
150,000 
(') 


Separate  institu- 
tionai  deductible 


$10,000 

40.000 

60.000 

100,000 

200,000 

V) 


Separate  profes- 
sional deductible 


S3.000 
10,000 
15.000 
20,000 
25,000 
V) 


(g)  Pooling  of  patients.  Any  entity  that 
meets  the  pooling  conditions  of  this 
section  may  pool  commercial,  Medicare, 
and  Medicaid  enrollees  or  the  enroUees 
of  several  M+C  organizations  with 
which  a  physician  or  physician  group 
has  contracts.  The  conditions  for 
pooling  are  as  follows: 

(1)  It  is  otherwise  consistent  with  the 
relevant  contracts  governing  the 
compensation  arrangements  for  the 
physician  or  physician  group. 

(2)  The  physician  or  physician  group 
is  at  risk  for  referral  services  with 
respect  to  each  of  the  categories  of 
patients  being  pooled. 

(3)  The  terms  of  the  compensation 
arrangements  permit  the  physician  or 
physician  group  to  spread  the  risk 
across  the  categories  of  patients  being 
pooled. 

(4)  The  distribution  of  payments  to 
physicians  from  the  risk  pool  is  not 
calculated  separately  by  patient 
category. 

(5)  The  terms  of  the  risk  borne  by  the 
physician  or  physician  group  are 
comparable  for  all  categories  of  patients 
being  pooled. 


(h)  Periodic  surveys  of  current  and 
former  enrollees.  An  M+C  organization 
must  conduct  periodic  siuveys  of 
current  and  former  enrollees  where 
substantial  financial  risk  exists.  These 
periodic  surveys  must — 

(1)  Include  either  a  sample  of.  or  all. 
current  Medicare/Medicaid  enrollees  in 
the  M+C  organization  and  individuals 
diseiut>Iled  in  the  past  12  months  for 
reasons  other  than — 

(i)  The  loss  of  Medicare  or  Medicaid 
eUgibility; 

(ii)  Relocation  outside  the  M+C 
organization's  service  area; 

(iii)  For  failure  to  pay  premiums  or 
other  charges; 

(iv)  For  abusive  behavior,  and 

(v)  Retroactive  disenrollment. 

(2)  Be  designed,  implemented,  and 
analyzed  in  accordance  with  commonly 
accepted  principles  of  survey  design 
and  statistical  analysis; 

(3)  Measuje  the  degree  of  enrollees/ 
disenroUees'  satisfaction  with  the 
quality  of  the  services  provided  and  the 
degree  to  which  the  enrollees/ 
diseiu'oUees  have  or  had  access  to  the 
services  provided  under  the  M+C 
organization;  and 


(4)  Be  conducted  no  later  than  1  year 
after  the  effective  date  of  the  M+C 
organization's  contract  and  at  least 
annually  thereafter. 

(i)  Sanctions.  An  M+C  organization 
that  fails  to  comply  with  the 
requirements  of  this  section  is  subject  to 
intermediate  sanctions  under  subpart  O 
of  this  part. 

§  422.21 0    Disclosure  of  physician 
Incentive  plans 

(a)  Disclosure  to  HCF/\— (1)  Basic 
requirement.  Each  M+C  organization 
must  provide  to  HCFA  descriptive 
information  about  its  physician 
incentive  plan  in  sufficient  detail  to 
enable  HCFA  to  determine  whether  that 
plan  complies  with  the  requirements  of 
§  422.208.  Reporting  should  be  on  the 
HCFA  PIP  Disclosure  Form  (OMB  No. 
0938-0700). 

(2)  Content.  The  information  must 
include  at  least  the  following: 

(i)  Whether  services  not  furnished  by 
the  physician  or  physician  group  are 
covered  by  the  incentive  plan. 

(ii)  The  type  or  types  of  incentive 
arrangements,  such  as,  withholds, 
bonus,  capitation. 
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(iii)  The  percent  of  any  withhold  or 
bonus  the  plan  uses. 

(iv)  Assurance  that  the  physicians  or 
physician  group  has  adequate  stop-loss 
protection,  and  the  amount  and  type  of 
stop-loss  protection. 

(v)  The  patient  panel  size  and,  if  the 
plan  uses  pooling,  the  pooling  method. 

(vi)  If  the  M+C  organization  is 
required  to  conduct  enrollee  surveys,  a 
summary  of  the  survey  results. 

(3)  When  dischsure  must  be  made  to 
HCFA.  An  M+C  organization  must 
disclose  annually  to  HCFA  the 
physician  incentive  arrangements  that 
are  effective  at  the  start  of  each  year.  In 
addition,  HCFA  does  not  approve  an 
M+C  organization's  application  for  a 
contract  unless  the  M+C  organization 
discloses  the  physician  incentive 
arrangements  effective  for  that  contract. 

(b)  Disclosure  to  Medicare 
beneficiaries — Basic  requirement.  An 
M+C  organization  must  provide  the 
following  information  to  any  Medicare 
beneficiary  who  requests  it: 

(1)  Whether  the  M+C  organization 
uses  a  physician  incentive  plan  that 
affects  the  use  of  referral  services. 

(2)  The  type  of  incentive  arrangement. 

(3)  Whether  stop-loss  protection  is 
provided. 

(4)  If  the  M+C  organization  was 
required  to  conduct  a  survey,  a 
summary  of  the  survey  results. 

§  422.21 2    Limitations  on  provider 
indafnnlflcatlon. 

An  M+C  organization  may  not 
contract  or  otherwise  provide,  directly 
or  indirectly,  for  any  of  the  following 
individuals,  organizations,  or  entities  to 
indemnify  the  organization  against  any 
civil  liability  for  damage  caused  to  an 
enrollee  as  a  result  of  the  M+C 
organization's  denial  of  medically 
necessary  care: 

(a)  A  physician  or  health  care 
professional. 

(b)  Provider  of  services. 

(c)  Other  entity  providing  health  care 
services. 

(d)  Group  of  such  professionals, 
providers,  or  entities. 

§  422.214    Special  rules  for  services 
fumislied  by  noncontract  providers. 

(a)  Services  furnished  to  enroUees  of 
coordinated  care  plans  by  providers.  (1) 
Any  provider  (other  than  a  provider  of 
services  as  defined  in  section  1861(u)  of 
the  Act)  that  does  not  have  in  effect  a 
contract  establishing  payment  amounts 
for  services  furnished  to  a  beneficiary 
enrolled  in  an  M+C  coordinated  care 
plan  must  accept,  as  payment  in  full, 
the  amounts  that  the  provider  could 
collect  if  the  beneficiary  were  enrolled 
in  original  Medicare. 


(2)  Any  statutory  provisions 
(including  penalty  provisions)  that 
apply  to  payment  for  services  furnished 
to  a  beneficiary  not  enrolled  in  an  M+C 
plan  also  apply  to  the  payment 
described  in  paragraph  {a)(l)  of  this 
section. 

(b)  Services  furnished  by  providers  of 
service.  Any  provider  of  services  as 
defined  in  section  1861  (u)  of  the  Act 
that  does  not  have  in  effect  a  contract 
establishing  payment  amounts  for 
services  furnished  to  a  beneficiary      " 
enrolled  in  an  M+C  coordinated  care 
plan  must  accept  as  payment  in  full  the 
amounts  (less  any  payments  under 
§§  412.105(g)  and  413.86(d))  that  it 
could  collect  if  the  beneficiary  were 
enrolled  in  original  Medicare. 

§  422.21 6    Special  rules  tor  M+C  private 
fee-for-service  plans. 

(a)  Payment  to  providers — (1) 
Payment  rate,  (i)  The  M+C  organization 
must  establish  uniform  payment  rates 
for  items  and  services  that  apply  to  all 
contracting  providers,  regardless  of 
whether  the  contract  is  signed  or 
deemed  under  paragraph  (f)  of  this 
section. 

(ii)  Contracting  providers  must  be 
reimbursed  on  a  fee-for-service  basis. 

(iii)  The  M+C  organization  must  make 
information  on  its  payment  rates 
available  to  providers  that  furnish 
services  that  may  be  covered  under  the 
M+C  private  fee-for-service  plan. 

(2)  Payment  to  contract  providers.  For 
each  service,  the  M+C  organization  pays 
a  contract  provider  (including  one 
deemed  to  have  a  contract)  an  amount 
that  is  equal  to  the  payment  rate  under 
paragraph  (a)(1)  of  this  section  minus 
any  applicable  cost-sharing. 

(3)  Noncontract  providers.  The 
organization  pays  for  services  of 
noncontract  providers  in  accordance 
with  §422. 100(b)(2). 

(4)  Service  furnished  by  providers  of 
service.  Any  provider  of  services'  as 
defined  in  section  1861(u)  of  the  Act 
that  does  not  have  in  effect  a  contract 
establishing  payment  mounts  for 
services  furnished  to  a  beneficiary 
enrolled  in  an  M+C  private  fee-for- 
service  plan  must  accept  as  payment  in 
full  the  amounts  (less  any  payments 
under  §§  412.109(g)  and  413.86(d)  of 
this  chapter)  that  it  could  collect  if  the 
beneficiary  were  enrolled  in  original 
Medicare. 

(b)  Charges  to  enroUees — (1)  Contract 
providers,  (i)  Contract  providers  and 
"deemed"  contract  providers  may 
charge  enroUees  no  more  than  the  cost- 
sharing  and,  subject  to  the  limit  in 
paragraph  (b)(l)(ii)  of  this  section, 
balance  billing  amounts  that  are 
permitted  under  the  plan,  and  these 


amounts  must  be  the  same  for 
"deemed"  contract  providers  as  for 
those  that  have  signed  contracts  in 
effect. 

(ii)  The  organization  may  permit 
balance  billing  no  greater  than  15 
percent  of  the  payment  rate  established 
under  paragraph  (a)(1)  of  this  section. 

(iii)  The  M+C  organization  must 
specify  the  amount  of  cost-sharing  and 
balance  billing  in  its  contracts  vn\h 
providers  and  these  amounts  must  be 
the  same  for  "deemed"  contract 
providers  as  for  those  that  have  signed 
contracts  in  effect. 

(iv)  The  M+C  organization  is  subject 
to  intermediate  sanctions  under 
§  422.752(a)(7).  under  the  rules  in 
subpart  O  of  this  part,  if  it  fails  to 
enforce  the  limit  specified  in  paragraph 
(b)(l)(i)  of  this  section. 

(2)  Noncontract  providers.  A 
noncontract  provider  may  not  collect 
from  an  enrollee  more  than  the  cost- 
sharing  established  by  the  M+C  private 
fee-for-service  plan  as  specified  in 
§  422.308(b). 

(c)  Enforcement  of  limit — (1)  Contract 
providers.  An  M+C  organization  that 
offers  an  M+C  fee-for-service  plan  must 
enforce  the  limit  specified  in  paragraph 
(b)(1)  of  this  section. 

(2)  Noncontract  providers.  An  M+C 
organization  that  offers  an  M+C  private 
fee-for-service  plan  must  monitor  the 
amount  collected  by  noncontract 
providers  to  ensure  that  those  amounts 
do  not  exceed  the  amounts  permitted  to 
be  collected  under  paragraph  (b)(2)  of 
this  section.  The  M+C  organization  must 
develop  and  document  violations 
specified  in  instructions  and  must 
forward  documented  cases  to  HCFA. 

(d)  Information  on  enrollee  liability — 
(1)  General  information.  An  M+C 
organization  that  offers  an  M+C  fee-for- 
service  plan  must  provide  to  plan 
enrollees,  for  each  claim  filed  by  the 
enrollee  or  the  provider  that  furnished 
the  service,  an  appropriate  explanation 
of  benefits.  The  explanation  must 
include  a  clear  statement  of  the 
enrollee's  liability  for  deductibles, 
coinsurance,  copayment,  and  balance 
billing. 

(2)  Advance  notice  for  hospital 
services.  In  its  terms  and  conditions  of 
payment  to  hospitals,  the  M+C 
organization  must  require  the  hospital, 
if  it  imposes  balance  billing,  to  provide 
to  the  enrollee,  before  furnishing  any 
services  for  which  balance  billing  could 
amount  to  not  less  than  $500 — 

(i)  Notice  that  balance  billing  is 
permitted  for  those  services; 

(ii)  A  good  faith  estimate  of  the  likely 
amount  of  balance  billing,  based  on  the 
enrollees  presenting  condition;  and 
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(iii)  The  amount  of  any  deductible, 
coinsiuance,  and  copayment  that  may 
be  due  in  addition  to  the  balance  billing 
amount. 

(e)  Coverage  determinations.  The 
M+C  organization  must  make  coverage 
determinations  in  accordance  with 
subpart  M  of  this  part. 

(fj  Rules  describing  deemed  contract 
providers.  Any  provider  furnishing 
health  services  to  an  enrollee  in  an  M+C 
private  fee-for-service  plan,  and  who 
has  not  previously  entered  into  a 
contract  or  agreement  to  furnish  services 
under  the  plan,  is  treated  as  having  a 
contract  in  effect  and  is  subject  to  the 
limitations  of  this  section  that  apply  to 
contract  providers  if  the  following 
conditions  are  met: 

(1)  The  services  are  covered  under  the 
plan  and  are  furnished — 

(i)  To  an  enrollee  of  an  M+C  fee-for- 
service  plan;  and 

(ii)  Provided  by  a  provider  including 
a  provider  of  services  (as  defined  in 
section  1861  (u)  of  the  Act)  that  does  not 
have  in  effect  a  signed  contract  with  the 
M+C  organization. 

(2)  Before  furnishing  the  services,  the 
provider — 

(i)  Was  informed  of  the  individual's 
enrollment  in  the  plan;  and 

(ii)  Was  informed  (or  given  a 
reasonable  opportunity  to  obtain 
information)  about  the  terms  and 
conditions  of  payment  under  the  plan, 
including  the  information  described  in 
§  422.202(a)(1). 

(3)  The  information  was  provided  in 
a  maiuier  that  was  reasonably  designed 
to  effect  informed  agreement  and  met 
the  requirements  of  paragraphs  (g)  and 
(h)  of  this  section. 

(g)  Enrollment  information. 
Enrollment  information  was  provided 
by  one  of  the  following  methods  or  a 
similar  method: 

(1)  Presentation  of  an  eiuolLment  card 
or  other  docximent  attesting  to 
enrollment. 

(2)  Notice  of  enrollment  from  HCFA, 
a  Medicare  intermediary  or  carrier,  or 
the  M+C  organization  itself. 

(h)  Information  on  payment  terms  and 
conditions.  Information  on  payment 
terms  and  conditions  was  made 
available  through  either  of  the  following 
methods: 

(1)  The  M+C  organization  used  postal 
service,  electronic  mail,  FAX.  or 
telephone  to  communicate  the 
information  to  one  of  the  following: 

(i)  The  provider. 

(ii)  The  employer  or  billing  agent  of 
the  provider. 

(iii)  A  partnership  of  which  the 
provider  is  a  member. 

(iv)  Any  party  to  which  the  provider 
makes  assignment  or  reassigns  benefits. 


(2)  The  M+C  organization  has  in  effect 
a  procedure  under  which — 

(i)  Any  provider  furnishing  services  to 
an  enroUee  in  an  M+C  private  fee-for- 
service  plan,  and  who  has  not 
previously  entered  into  a  contract  or 
agreement  to  furnish  services  under  the 
plan,  can  receive  instructions  on  how  to 
request  the  payment  information; 

(ii)  The  organization  responds  to  the 
request  before  the  entity  furnishes  the 
service;  and 

(iii)  The  information  the  organization 
provides  includes  the  following: 

(A)  Billing  procedures. 

(B)  The  amount  the  organization  will 
pay  towards  the  service. 

(C)  The  amount  the  provider  is 
permitted  to  collect  from  the  exuxillee. 

(D)  The  information  described  in 
§  422.202(a)(1). 

(3)  Axmouncements  in  newspapers, 
journals,  or  magazines  or  on  radio  or 
television  are  not  considered 
communication  of  the  terms  and 
conditions  of  payment. 

(i)  Provider  credentialing 
requirements.  Contracts  with  providers 
must  provide  that,  in  order  to  be  paid 
to  provide  services  to  plan  enroUees, 
providers  must  meet  the  requirements 
specified  in  §  422.204(a)(1)  and 
(a)(l)(iii). 

§  422.220    Exclusion  of  services  furnished 
under  a  private  contract 

An  M+C  organization  may  not  pay. 
directly  or  indirectly,  on  any  basis,  for 
services  (other  than  emergency  or 
urgently  needed  services  as  defined  in 
§422.2)  furnished  to  a  Medicare 
enrollee  by  a  physician  (as  defined  in 
section  1861(r)(l)  of  the  Act)  or  other 
practitioner  (as  defined  in  section 
1842(b)(18)(C)  of  the  Act)  who  has  filed 
with  the  Medicare  carrier  an  affidavit 
promising  to  furnish  Medicare-covered 
services  to  Medicare  beneficiaries  only 
through  private  contracts  under  section 
1802(b)  of  the  Act  with  the 
beneficiaries.  An  M+C  organization 
must  pay  for  emergency  or  urgently 
needed  services  furnished  by  a 
physician  or  practitioner  who  has  not 
signed  a  private  contract  with  the 
beneficiary. 

Subpart  F — Payments  to 
Medicare+Ctioice  Organizations 

§  422.249    Terminoiogy. 

In  this  subpart — 

(a)  The  terms  "per  capita  rate"  and 
"capitation  rate"  (see  §  422.252)  are 
used  interchangeably;  and 

(b)  In  the  term  "area-specific,"  "area" 
refers  to  any  of  the  payment  areas 
described  in  §  422.250(c). 


§  422.250    Generai  provisions. 

(a)  Monthly  payments — (1)  General 
rule.  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  HCFA  makes 
advance  monthly  payments  equal  to 
Vi2th  of  the  annual  M+C  capitation  rate 
for  the  payment  area  described  in 
paragraph  (c)  of  this  section  adjusted  for 
such  demographic  risk  factors  as  an 
individual's  age,  disability  status,  sex, 
institutional  status,  and  other  such 
factors  as  it  determines  to  be 
appropriate  to  ensure  actuarial 
equivalence.  Effective  January  1 ,  2000, 
HCFA  adjusts  for  health  status  as 
provided  in  §  422.256(c).  When  the  new 
risk  adjustment  is  implemented.  Vizth  of 
the  annual  capitation  rate  for  the 
payment  area  described  in  paragraph  (c) 
of  this  section  will  be  adjusted  by  the 
risk  adjustment  methodology  under 
§  422.256(d). 

(2)  Special  rules,  (i)  EnroUees  with 
end-stage  renal  disease.  (A)  For 
enroUees  determined  to  have  end-stage 
renal  disease  (ESRD).  HCFA  establishes 
special  rates  that  are  determined  under 
an  actuarially  equivalent  approach  to 
that  used  in  establishing  the  rates  under 
ori^nal  Medicare. 

(B)  HCFA  reduces  the  payment  rate  by 
the  equivalent  of  50  cents  p>er  renal 
dialysis  treatment.  These  hinds  will  be 
used  to  help  pay  for  the  ESRD  network 
program  in  the  same  manner  as  similar 
reductions  are  used  in  original 
Medicare. 

(ii)  MSA  enroUees.  For  MSA 
erut)llees,  HCFA  makes  advanced 
monthly  payments  as  described  in 
paragraph  (a)(1)  less  the  amount  (if  any) 
identified  in  §422.262(c)(l)(ii)  to  be 
deposited  in  the  M+C  MSA.  In  addition, 
HCFA  deposits  in  the  M+C  MSA  the 
lump  siun  amounts  (if  any)  determined 
in  accordance  with  §  422.262(c). 

(iii)  RFB  plan  enroUees.  For  RFB  plan 
enroUees,  HCFA  adjusts  the  capitation 
payments  otherwise  determined  under 
this  subpart  to  ensure  that  the  payment 
level  is  appropriate  for  the  actuarial 
characteristics  and  experience  of  these 
enroUees.  Such  adjustment  can  be  made 
on  an  individual  or  organization  basis. 

(b)  Adjustment  of  payments  to  reflect 
number  of  Medicare  enroUees — General 
rule.  HCFA  adjusts  payments 
retroactively  to  take  into  account  any 
difference  between  the  actual  number  of 
Medicare  enroUees  and  the  number  on 
which  HCFA  based  an  advance  monthly 
payment. 

(c)  Payment  areas — (1)  General  rule. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  the  M+C  payment  area  is  a 
county  or  an  equivalent  geographic  area 
specified  by  HCFA. 

(2)  Special  rule  for  ESRD  enroUees. 
For  ESRD  enroUees,  the  M+C  payment 
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area  is  a  State  or  other  geographic  area 
specified  by  HCFA. 

(d)  Terminology.  As  used  in 
paragraph  (e)  of  this  section, 
"metropolitan  statistical  area," 
"consolidated  metropolitan  statistical 
area,"  and  "primary  metropolitan 
statistical  area"  mean  any  areas  so 
designated  by  the  Secretary  of 
Commerce. 

(e)  Geographic  adjustment  of  payment 
areas.  For  contract  years  beginning  after 
1999— 

(1)  State  request.  A  State's  chief 
executive  may  request,  no  later  than 
February  1  of  any  year,  a  geographic 
adjustment  of  the  State's  payment  areas 
for  the  following  calendar  year.  The 
chief  executive  may  request  any  of  the 
following  adjustments  to  the  payment 
area  specified  in  paragraph  (c)(1)  of  this 
section: 

(i)  A  single  Statewide  M+C  payment 
area. 

(ii)  A  metropolitan-based  system  in 
which  all  nonmetropolitan  areas  within 
the  State  constitute  a  single  payment 
area  and  any  of  the  following  constitutes 
a  separate  M+C  payment  area: 

BILLING  COOe  412<M>1-P 

(A)  All  portions  of  each  single 
metropohtan  statistical  area  writhin  the 
State. 

(B)  All  portions  of  each  primary 
metropolitan  statistical  area  within  each 
consolidated  metropolitan  statistical 
area  within  the  State. 

(iii)  A  consoUdation  of  noncontiguous 
counties. 

(2)  HCFA  response,  hi  response  to  the 
request,  HCFA  makes  the  payment 
adjustment  requested  by  the  chief 
executive. 

(3)  Budget  neutrality  adjustment  for 
geographically  adjusted  payment  areas. 
If  HCFA  adjusts  a  State's  payment  areas 
in  accordance  with  paragraph  (e)(2)  of 
this  section,  HCFA  at  that  time,  and 
each  year  thereafter,  adjusts  the 
capitation  rates  so  that  the  aggregate 
Medicare  payments  do  not  exceed  the 
aggregate  Medicare  payments  that 
would  have  been  made  to  all  the  State's 
payments  areas,  absent  the  geographic 
adjustment. 

(f)  Determination  and  applicability  of 
payment  rates.  (1)  All  payment  rates  are 
annual  rates,  determined  and 
promulgated  no  later  than  March  1st,  for 
the  following  calendar  year. 

(2)  For  purposes  of  paragraphs  (b)  and 
(c)  of  §422.252,  except  as  provided  in 
§ 422.254(e)(4),  the  "capitation  payment 
rate  for  1997"  is  the  rate  determined 
under  section  1876(a)(1)(c)  of  the  Act. 

§  422.252    Annual  capitation  rates. 

Subject  to  the  adjustments  specified 
in  this  subpart,  the  annual  capitation 


rate  for  a  particular  payment  area  is 
equal  to  the  largest  of  the  following: 

(a)  Blended  capitation  rate.  The 
blended  capitation  rate  is  the  sum  of — 

(1)  The  area-specific  percentage 
(specified  in  §  422.254(a))  for  the  year 
multiplied  by  the  annual  area-specific 
capitation  rate  for  the  payment  area  as 
determined  under  §  422.254(e)  for  the 
year,  and 

(2)  The  national  percentage  (specified 
in  §  422.254(a))  for  the  year  multiplied 
by  the  national  input-price-adjusted 
capitation  rate  for  the  payment  area  as 
determined  under  §  422.254(g)  for  the 
year. 

(3)  Multiplied  by  the  budget 
neutrality  adjustment  factor  determined 
under  §  422.254(d). 

(b)  Minimum  amount  rate.  (1)  For 
1998— 

(i)  For  the  50  States  and  the  District 
of  Columbia,  the  minimum  amount  rate 
is  12  times  $367. 

(ii)  For  all  other  jurisdictions  the 
minimum  amount  rate  is  the  lesser  of 
the  rate  described  in  (b)(l)(i)  or  150 
percent  of  the  capitation  payment  rate 
for  1997. 

(2)  For  each  succeeding  year,  the 
minimum  amount  rate  is  the  minimum 
amount  rate  for  the  preceding  year, 
increased  by  the  national  per  capita 
growth  percentage  (specified  in 
§  422.254(b))  for  the  year. 

(c)  Minimum  percentage  increase  rate. 
(1)  For  1998,  the  minimum  percentage 
increase  rate  is  102  percent  of  the 
annual  capitation  rate  for  1997. 

(2)  For  each  succeeding  year,  the 
minimum  percentage  increase  rate  is 
102  percent  of  the  aimual  capitation  rate 
for  the  preceding  year. 


§422.254 
factors. 


Calculation  and  adjustnrant 


The  following  are  the  factors  used  in 
calculating  the  per  capita  payment  rates: 

(a)  Area-specific  and  national 
percentages.  For  purposes  of 
§  422.252(a)(1),  the  area-specific 
percentage  and  the  national  percentage, 
for  each  year,  are  as  follows: 


Area- 
specific 

National 

For  1998 

90 
82 
74 
66 
58 

50 

10 

For  1999 

18 

For  2000 

26 

For  2001  

For  2002 

34 
42 

For  years  after 
2002 

50 

(b)  National  per  capita  growth  . 
percentage.  For  purposes  of 
§  422.252(a)(2), 

(1)  The  national  per  capita  growth 
percentage  for  a  year  is  HCFA's  estimate 


of  the  rate  of  growrth  in  per  capita 
expenditures,  reduced  by  the  percentage 
points  specified  in  paragraph  (b)(2)  of 
this  section  for  the  year.  HCFA  may 
make  separate  estimates  for  aged 
enrollees,  disabled  enroUees,  and 
enrollees  who  have  ESRD. 

(2)  The  percentage  points  that  HCFA 
uses  to  reduce  its  estimates  are  as 
follows: 

(i)  For  1998,  0.8  percentage  points. 

(ii)  For  years  1999-2002.  0.5 
percentage  points. 

(iii)  For  years  after  2002.  0  percentage 
points. 

(c)  Medical  education  payment 
adjustments.  For  purposes  of  paragraph 
(e)(2)  the  medical  education  payment 
adjustments  are  amounts  that  HCFA 
estimates  were  payable  to  teaching 
hospitals  during  1997  for — 

(1)  the  indirect  costs  of  medical 
education  under  section  1886(d)(5)(B)  of 
the  Act;  and 

(2)  The  direct  costs  of  graduate 
medical  education  under  section 
1886(h)  of  the  Act. 

(d)  General  budget  neutrality  factor. 
For  each  year,  HCFA  apphes  a  budget 
neutrality  factor  to  the  blended 
capitation  rates  under  §  422.252(a)  so 
that  the  estimated  aggregate  payments 
made  under  this  part  equal  the 
estimated  aggregate  payments  that 
would  have  been  made  if  based  entirely 
on  area-specific  capitation  rates. 

(e)  Annual  Area-specific  capitation 
rate  (1)  Basic  rule.  Subject  to  the 
provisions  of  paragraphs  (e)(2)  and  (e)(3) 
of  this  section,  the  annual  area-specific 
capitation  rate  for  a  particular  payment 
area  is — 

(i)  For  1998,  subject  to  paragraph 
(e)(4)  of  this  section,  the  per  capita  rate 
determined  for  that  area  for  1997  under 
section  1876(a)(1)(c)  of  the  Act. 
increased  by  the  national  per  capita 
growth  percentage  for  1998;  and 

(ii)  For  a  subsequent  year,  the  area- 
specific  capitation  rate  determined  for 
the  previous  year,  increased  by  the 
national  per  capita  growth  percentage 
for  the  year. 

(2)  Exclusion  of  medical  education 
costs.  In  calculating  the  area-specific 
capitation  rates,  the  following 
percentages  of  the  amounts  estimated  by 
HCFA  under  §  422.254(c)  as  medical 
education  payment  adjustments  to 
hospitals,  are  excluded: 

For  1998  20  percent 

For  1999 — ..    40  percent. 

For  2000  60  percent. 

For  2001  80  percent. 

For  years  after  2001  100  percent 

(3)  Payments  under  the  State  hospital 
reimbursement  system.  To  the  extent 
tRat  HCFA  estimates  that  a  1997  per 
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capita  rate  reflects  payments  to 
hospitals  under  section  1814(b)(3)  of  the 
Act,  HCFA  makes  a  payment  adjustment 
that  is  comparable  to  the  adjustment 
that  would  have  been  made  under 
paragraph  (e)(2)  of  this  section  if  the 
hospitals  had  not  been  reimbursed 
under  section  1814(b)(3)  of  the  Act. 
(4)  Areas  with  highly  variable  per 
capita  rates.  With  respect  to  a  payment 
area  for  which  the  per  capita  rate  for 
1997  varies  by  more  than  20  percent 
&x)m  the  per  capita  rate  for  1996.  HCFA 
may  substitute  for  the  1997  rate  a  rate 
that  is  more  representative  of  the  costs 
of  the  enroUees  in  the  area. 

(f)  National  standardized  annual 
capitation  rate.  The  national 
standardized  annual  capitation  rate  is 
equal  to^ 

(1)  The  sum,  for  all  payment  areas,  of 
the  products  of — 

(if  The  annual  area-specific  capitation 
rate  and 

(ii)  The  average  number  of  Medicare 
beneficiaries  residing  in  the  area 
multiphed  by  the  average  of  the  risk- 
factor  weights  used  to  adjust  payments 
under  §  422.256(c); 

(2)  Divided  by  the  sum,  for  all 
payment  areas,  of  the  products  specified 
in  paragraph  (f)(l)(ii)  of  this  section  for 
all  payment  areas. 

(g)  The  input-price-adjusted  annual 
national  capitation  rate— (1)  General 
rule.  The  input-price-adjusted  annual 
national  capitation  rate  for  a  M+C 
payment  area  for  a  year  is  equal  to  the 
sum,  for  all  the  types  of  Medicare 
services  (as  classified  by  HCFA),  of  the 
product  (for  each  service)  of — 

(i)  The  national  standardized  annual 
M+C  capitation  rate  (determined  under 
paragraph  (f)  of  this  section)  for  the 
year; 

(ii)  The  proportion  of  such  rates  for 
the  year  which  is  attributable  to  such 
type  of  services;  and 

(iii)  An  index  that  reflects  (for  that 
year  and  that  tyjje  of  services)  the 
relative  input  price  of  such  services  in 
the  area  compared  to  the  national 
average  input  price  for  such  services. 

(2)  HCFA  may.  subject  to  the  special 
rules  for  1988,  use  indices  that  are  used 
in  applying  or  updating  national 
payment  rates  for  particular  areas  and 
localities. 

(3)  Special  rules  for  1988.  In  applying 
this  paragraph  for  1998 — 

(i)  Medicare  services  are  classified  as 
Part  A  and  Part  B  services; 

(ii)  The  proportion  attributable  to  Part 
A  services  is  the  ratio  (expressed  as  a 
percentage)  of  the  natiianal  average  per 
capita  rate  of  payment  for  Part  A 
services  for  1997  to  the  national  average 
per  -apita  rate  of  payment  for  Part  A  * 
and  Pai^  B  services  for  that  year. 


(iii)  The  proportion  attributed  to  part 
B  services  is  100  percent  minus  the  ratio 
described  in  paragraph  (g)(3)(ii)  of  this 
section; 

(iv)  For  Part  A  services,  70  percent  of 
the  payments  attributable  to  those 
services  are  adjusted  by  the  index  used 
under  section  1886(d)(3)(E)  of  the  Act  to 
adjust  payment  rates  for  relative 
hospital  wage  levels  for  hospitals 
located  in  the  particular  payment  area; 
and 

(v)  For  part  B  services — 

(A)  66  percent  of  payments 
attributable  to  those  services  are 
adjusted  by  the  index  of  the  geographic 
area  factors  under  section  1848(e)  of  the 
Act  used  to  adjust  payment  rates  for 
physician  services  in  the  particular 
payment  area;  and 

(B)  Of  the  remeuning  34  percent,  40 
percent  is  adjusted  by  the  index 
specified  in  paragraph  (g)(3)(iv)  of  this 
section. 

§  422.256    Adjustments  to  capitation  rates 
and  aggregate  payments. 

(a)  Adjustment  for  over  or  under 
projection  of  national  per  capita  growth 
percentages.  (1)  Beginning  with  rates  for 
1999.  HCFA  adjusts  all  area-specific  and 
national  capitation  rates  for  the  previous 
year  to  reflect  any  differences  between 
the  projected  national  per  capita  growth 
percentages  for  that  year  and  previous 
years,  and  the  current  estimates  of  those 
percentages  for  such  years. 

(2)  Beginning  with  rates  for  2000. 
HCFA  also  adjusts  the  minimum 
amoimt  rate  (calculated  imder 
§  422.252(b))  in  the  same  manner. 

(b)  Adjustment  for  national  coverage 
determination  (NCD)  services.  If  HCFA 
determines  that  the  cost  of  furnishing  an 
NCD  service  is  "significant,"  HCFA 
adjusts  capitation  rates  for  the  next 
calendar  year  to  take  account  of  the  cost 
of  that  service.  Until  the  new  capitation 
rates  are  in  effect,  the  M+C  organization 
is  paid  for  the  "significant  cost"  service 
on  a  fee-for-service  basis  as  provided 
under  section  422.105(b). 

(c)  Risk  adjustment:  General  rule. 
Capitation  payments  are  adjusted  for 
age.  gender,  institutional  status,  and 
other  appropriate  factors,  including 
health  status. 

(d)  Flisk  adjustment:  Health  status — 
(1)  Data  collection.  To  adjust  for  health 
status,  HCFA  applies  a  risk  factor  based 
on  data  obtained  in  accordance  with 
§422.257. 

(2)  Initial  implementation.  HCFA 
applies  this  adjustment  factor  to 
payments  beginning  January  1,  200(4 

(3)  Uniform  application.  Except  as 
provided  for  M+C  RFB  plans  under 
§422.250(a)(2)(iii),  HCFA  applies  this 
adjustment  factor  to  all  types  of  plans. 


$422,257    Encounter  data. 

(a)  Data  collection:  Basic  rule.  Each 
M+C  organization  must  submit  to  HCFA 
(in  accordance  with  HCFA  instructions) 
all  data  necessary  to  characterize  the 
context  and  purposes  of  each  encounter 
between  a  Medicare  enrollee  and  a 
provider,  supplier,  physician,  or  other 
practitioner. 

(b)  Types  of  service  and  timing  of 
submittal.  M+C  organizations  must 
submit  data  as  follows: 

(1)  Begiiuiing  on  a  date  determined  by 
HCFA,  inpatient  hospital  care  data  for 
all  discharges  that  occtir  on  or  after  July 
1.1997. 

(2)  HCFA  will  provide  advance  notice 
to  M+C  organizations  to  collect  and 
submit  data  for  services  that  occur  on  or 
after  July  1,  1998,  as  follow: 

(i)  Physician,  outpatient  hospital, 
SNF,  and  HHA  data  beginning  no  earlier 
than  October  1, 1999;  and 

(ii)  All  other  data  HCFA  deems 
necessary  beginning  no  earlier  than 
October  1.2000. 

(c)  Sources  and  extent  of  data.  (1)  To 
the  extent  required  by  HCFA,  the  data 
must  account  for  services  covered  imder 
the  original  Medicare  program,  for 
Medicare  covered  services  for  which 
Medicare  is  not  the  primary  payor,  or 
for  other  additional  or  supplemental 
benefits  that  the  M+C  organization  may 
provide. 

(2)  The  data  must  accovmt  separately 
for  each  provider,  supplier,  physician, 
or  other  practitioner  that  would  be 
permitted  to  bill  separately  under  the 
Medicare  fee-for-service  program,  even 
if  they  participate  jointly  in  the  same 
encounter. 

(d)  Other  data  requirements.  The  data 
must — 

(1)  Conform  to  the  requirements  for 
equivalent  data  for  Medicare  fee-for- 
service  when  appropriate,  and  to  all 
relevant  national  standards;  and 

(2)  Be  submitted  electronically  to  the 
appropriate  HCFA  contractor. 

(e)  Validation  of  data.  M+C 
organizations  and  their  providers  and 
practitioners  will  be  required  to  submit 
medical  records  for  the  validation  of 
encounter  data,  as  prescribed  by  HCFA. 

(f)  Use  of  data.  HCFA  uses  the  data 
obtained  under  this  section  to  determine 
the  risk  adjustment  factor  that  it  applies 
to  annual  capitation  rates  under 

§  422.256(c).  HCFA  may  also  use  the 
data  for  other  purposes. 

§  422.258    Announcement  of  annual 
capitation  rates  and  methodology  changes. 

(a)  Capitation  rates.  (1)  No  later  than 
March  1  of  each  year,  HCFA  announces 
to  M+C  organizations  and  other 
interested  parties  the  capitation  rates  for 
the  following  calendar  year. 
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(2)  HCFA  includes  in  the 
announcement  a  description  of  the  risk 
and  other  factors  and  explains  the 
methodology  in  sufficient  detail  to 
enable  M+C  organizations  to  compute 
monthly  adjusted  capitation  rates  for 
individuals  in  each  of  its  payment  areas. 

(b)  Advance  notice  of  changes  in 
methodology.  (1)  No  later  than  January 
15  of  each  year.  HCFA  notifies  M+C 
organizations  of  changes  it  proposes  to 
make  in  the  factors  and  the 
methodology  it  used  in  the  previous 
determination  of  capitation  rates. 

(2)  The  M-t-C  organizations  have  15 
days  to  comment  on  the  proposed 
changes. 

{  422.262    Special  rules  for  t>eneficlar1es 
enrolled  In  M+C  MSA  plans. 

(a)  Establishment  and  designation  of 
medical  savings  account  (MSA).  A 
beneficiary  who  elects  coverage  under 
an  M+C  MSA  plan — 

(1)  Must  establish  an  M+C  MSA  with 
a  trustee  that  meets  the  requirements  of 
paragraph  (b)  of  this  section;  and 

(2)  If  he  or  she  has  more  than  one 
M+C  MSA.  designate  the  particular 
account  to  which  payments  under  the 
M+C  MSA  plan  are  to  be  made. 

(b)  Requirements  for  MSA  trustees.  An 
entity  that  acts  as  a  trustee  for  an  M+C 
MSA  must — 

(1)  Register  with  HCFA; 

(2)  Certify  that  it  is  a  licensed  bank, 
insurance  company,  or  other  entity 
qualified,  under  sections  408(a)(2)  or 
408(h)  of  the  IRS  Code,  to  act  as  a 
trustee  of  individual  retirement 
accounts; 

(3)  Agree  to  comply  with  the  M+C 
MSA  provisions  of  section  138  of  the 
IRS  Code  of  1986;  and 

(4)  Provide  any  other  information  that 
HCFA  may  require. 

(c)  Deposit  in  the  M+C  MSA.  (1)  The 
payment  is  calculated  as  follows: 

(i)  The  monthly  M+C  MSA  premium 
is  compared  with  Vu  of  the  aimual 
capitation  rate  for  the  area  determined 
under  §422.252. 

(ii)  If  the  monthly  M+C  MSA 
premium  is  less  than  Vu  of  the  aimual 
capitation  rate,  the  difference  is  the 
amount  to  be  deposited  in  the  M+C 
MSA  for  each  month  for  which  the 
beneficiary  is  enrolled  in  the  MSA  plan. 

(2)  HCFA  deposits  the  full  amount  to 
which  a  beneficiary  is  entitled  under 
paragraph  (c)(l)(ii)  of  this  section  for  the 
calendar  year,  beginning  with  the  month 
in  which  M+C  MSA  coverage  begins. 

(3)  If  the  beneficiary's  coverage  under 
the  M+C  MSA  plan  ends  before  the  end 
of  the  calendar  year,  HCFA  recovers  the 
amount  that  corresponds  to  the 
remaining  months  of  that  year. 


§  422.264    Special  rules  for  coverage  that 
begins  or  ends  during  an  Inpatient  hospital 
stay. 

(a)  Applicability.  This  section  appUes 
to  inpatient  services  in  a  "subsection  (d) 
hospital"  as  defined  in  section 
1886(d)(1)(B)  of  the  Act. 

(b)  Coverage  that  begins  during  an 
inpatient  hospital  stay.  If  coverage 
under  an  M+C  plan  offered  by  an  M+C 
organization  begins  while  the 
beneficiary  is  an  inpatient  in  a 
subsection  (d)  hospital — 

(1)  Payment  for  inpatient  services 
until  the  date  of  the  beneficiary's 
discharge  is  made  by  the  previous  M+C 
organization  or  original  Medicare,  as 
appropriate. 

(2)  The  M+C  organization  offering  the 
newly-elected  M+C  plan  is  not 
responsible  for  the  inpatient  services 
luitil  the  date  after  the  beneficiary's 
discharge;  and 

(3)  The  M+C  organization  offering  the 
newly-elected  M+C  plan  is  paid  the  full 
amount  otherwise  payable  under  this 
subpart. 

(c)  Coverage  that  ends  during  an 
inpatient  hospital  stay.  If  coverage 
under  an  M+C  plan  offered  by  an  M+C 
organization  ends  while  the  beneficiary 
is  an  inpatient  in  a  subsection  (d) 
hospital — 

(1)  The  M+C  organization  is 
responsible  for  the  inpatient  services 
until  the  date  of  the  beneficiary's 
discharge; 

(2)  Payment  for  those  services  during 
the  remainder  of  the  stay  is  not  made  by 
original  Medicare  or  by  any  succeeding 
M+C  organization  offering  a  newly- 
elected  M+C  plan;  and 

(3)  The  M+C  organization  that  no 
longer  provides  coverage  receives  no 
payment  for  the  beneficiary  for  the 
period  after  coverage  ends. 

§  422.266    Special  rules  for  hospice  care. 

(a)  Information.  An  M+C  organization 
that  has  a  contract  under  subpart  K  of 
this  part  must  inform  each  Medicare 
etuollee  eligible  to  elect  hospice  care 
under  section  1812(d)(1)  of  the  Act 
about  the  availability  of  hospice  care  (in 
a  manner  that  objectively  presents  all 
available  hospice  providers,  including  a 
statement  of  any  ownership  interest  in 

a  hospice  held  by  the  M+C  organization 
or  a  related  entity)  if — 

(1)  A  Medicare  hospice  program  is 
located  within  the  plan's  service  area;  or 

(2)  It  is  common  practice  to  refer 
patients  to  hospice  programs  outside 
that  area. 

(b)  Enrollment  Status.  Unless  the 
enroUee  disenroUs  from  the  M+C  plan, 
a  beneficiary  electing  hospice  continues 
his  or  her  enrollment  in  the  M+C  plan 
and  is  entitled  to  receive,  through  the 


M+C  plan,  any  benefits  other  than  those 
that  are  the  responsibility  of  the 
Medicare  hospice. 

(c)  Payment.  During  the  time  the 
hospice  election  is  in  effect,  HCFA's 
monthly  capitation  payment  to  the  M+C 
organization  is  reduced  to  an  amount 
equal  to  the  adjusted  excess  amount 
determined  under  §422.312.  In 
addition,  HCFA  pays  through  the 
original  Medicare  program  (subject  to 
the  usual  rules  of  payment)— 

(1)  The  hospice  program  for  hospice 
care  furnished  to  the  Medicare  enroUee; 
and 

(2)  The  M+C  organization,  provider  or 
suppUer  for  other  Medicare-covered 
services  furnished  to  the  enroUee. 

f  422.268    Source  of  payment  and  effect  of 
election  of  the  M+C  plian  election  on 
payment 

(a)  Source  of  payments.  Payments 
under  this  subpart,  to  M+C 
organizations  or  M+C  MSAs,  are  made 
from  the  Federal  Hospital  Insurance 
Trust  Fund  or  the  Supplementary 
Medical  Insurance  Trust  Fund.  HCFA 
determines  the  proportions  to  reflect  the 
relative  weight  that  benefits  under  Part 
A,  and  benefits  under  Part  B  represents 
of  the  actuarial  value  of  the  total 
benefits  under  title  XVm  of  the  Act. 

(b)  Payments  to  the  M+C  organization. 
Subject  to  §§  412.105(g)  and  413.86(d)  of 
this  chapter  and  §§  422.105,  422.264, 
and  422.266.  HCFA's  payments  under  a 
contract  with  an  M+C  organization 
(described  in  §  422.250)  with  respect  to 
an  individual  electing  an  M+C  plan 
offered  by  the  organization  are  instead 
of  the  amounts  which  (in  the  absence  of 
the  contract)  would  otherwise  be 
payable  under  original  Medicare  for 
items  and  services  fujTiished  to  the 
individual. 

(c)  Only  the  M+C  organization 
entitled  to  payment.  Subject  to 
§422.262,  422.264,  422.266,  and 
422.520  of  this  part  and  sections 
1886(d)(ll)  and  1886(h)(3)(D)  of  the 
Act.  only  the  M+C  organization  is 
entitled  to  receive  payment  from  HCFA 
under  title  XVUl  of  the  Act  for  items  and 
services  furnished  to  the  individual. 

BiLUNQ  COOC  4120-01-M 

Subpart  G — Premiums  and  Cost- 
Sharing 

§  422.300    Basis  and  scope. 

(a)  General.  This  subpart  is  based  on 
section  1854  of  the  Act.  It  sets  forth  the 
requirements  and  limitations  for 
payments  by  and  on  behalf  of  Medicare 
beneficiaries  who  elect  an  M+C  plan. 

(b)  Transition  period.  For  contract 
periods  beginning  before  January  1, 
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2002.  HCFA  applies  the  following 
special  rules. 

(1)  M+C  organizations  may.  with 
HCFA's  agreement,  modify  an  M+C  plan 
offered  prior  to  January  1,  2002  by— 

(i)  Adding  benefits  at  no  additional 
cost  to  the  M+C  plan  enrollee;  and 

(ii)  Lowering  the  premiums  approved 
through  the  ACR  process; 

(iii)  Lowering  other  cost-sharing 
amounts  approved  through  the  ACR 
process. 

(2)  For  contracts  beginning  on  a  date 
other  than  January  1  (according  to 

§  422.504(d)),  M+C  organizations  may 
submit  ACRs  on  a  date  other  than  May 
1  approved  by  HCFA. 

{422.302    Twmlnology. 

As  used  in  this  subpart,  unless 
specified  otherwise — 

Additional  revenues  are  revenues 
collected  or  expected  to  be  collected 
from  charges  for  M+C  plans  offered  by 
an  M+C  organization  in  excess  of  costs 
actually  incurred  or  expected  to  be 
incurred.  Additional  revenues  would 
include  such  things  as  revenues  in 
excess  of  expenses  of  an  M+C  plan, 
profits,  contribution  to  surplus,  risk 
margins,  contributions  to  risk  reserves, 
assessments  by  a  related  entity  that  do 
not  represent  a  direct  medical  or  related 
administrative  cost,  and  any  other 
premium  component  not  reflected  in 
direct  medical  care  costs  and 
administrative  costs. 

APR  stands  for  the  M+C  plan's 
average  per  capita  rates  of  payment.  The 
APR  is  the  average  amoimt  the  M+C 
organization  estimates  HCFA  will  pay 
(without  any  needed  offsets  or 
reductions,  such  as,  those  required  by 
§  422.250(a)(2)(ii)  for  M+C  MSA  plan 
enrollees)  for  the  period  covered  by  the 
ACR  for  all  of  the  Medicare  beneficiaries 
electing  the  M+C  plan. 

M+C  monthly  basic  beneficiary 
premium  means,  with  respect  to  an  M+C 
coordinated  care  plan,  the  amount 
authorized  to  be  charged  under 
§  422.308(a)(1)  for  the  plan,  or,  with 
respect  to  a  M+C  private  fee-for-service 
plan,  the  amoimt  filed  under 
§  422.306(d)(1). 

M+C  monthly  supplemental 
beneficiary  premium  means,  with 
respect  to  an  M+C  coordinated  care 
plan,  the  amount  authorized  to  be 
charged  under  §  422.308(a)(2)  for  the 
M+C  plan,  or,  with  respect  to  an  MSA 
or  an  M+C  private  fee-for-service  plan, 
the  amoimt  filed  under  §  422.306(c)(2) 
or  §  422.306(d)(2). 

M+C  monthly  MSA  premium  means, 
with  respect  to  an  M+C  plan,  the 
amount  of  such  premium  filed  under 
§  422.306(c)(1). 


$422,304    Rules  governing  premiums  and 
cost-sharing. 

(a)  Monthly  premiums.  The  monthly 
premium  charged  to  the  beneficiary  is — 

(1)  For  an  individual  enrolled  in  an 
M+C  plan  (other  than  an  M+C  MSA 
plan)  offered  by  an  M+C  organization, 
the  siun  of  the  M+C  monthly  basic 
beneficiary  premium  plus  the  M+C 
monthly  supplemental  beneficiaiy 
premium  (if  any);  or 

(2)  For  an  individual  enrolled  in  an 
M+C  MSA  plan  offered  by  an  M+C 
organization,  the  M+C  monthly 
supplemental  beneficiary  premium  (if 

any). 

(b)  Uniformity.  The  M+C  monthly 
basic  beneficiary  premium,  the  M+C 
monthly  supplemental  beneficiary 
premiums,  and  the  M+C  monthly  MSA 
premium  of  an  M+C  organization  may 
not  vary  among  individuals  enrolled  in 
the  M+C  plan.  In  addition,  the  M+C 
organization  may  not  vary  the  level  of 
copayments,  coinsurance,  or 
deductibles  charged  for  basic  benefits  or 
supplemental  benefits  (if  any),  among 
individuals  enrolled  in  the  M+C  plan. 

(c)  Timing  of  payments.  The  M+C 
organization  must  permit  payments  of 
M+C  monthly  basic  and  supplemental 
beneficiary  premium  on  a  monthly  basis 
and  may  not  terminate  coverage  for 
failure  to  make  timely  payments  except 
as  provided  in  §  422.74(b)(1). 

(d)  Monetary  inducements  prohibited. 
An  M+C  organization  may  not  provide 
for  cash  or  other  monetary  rebates  as  an 
inducement  for  enrollment  or  for  any 
other  reason  or  purpose. 

§  422.306    SukMTiission  of  proposed 
premiums  and  related  information. 

(a)  General  rule.  (1)  Not  later  than 
May  1  of  each  year,  each  M+C 
organization  and  any  organization 
intending  to  contract  as  an  M+C 
organization  in  the  subsequent  year 
must  submit  to  HCFA,  in  the  manner 
and  form  prescribed  by  HCFA,  for  each 
M+C  plan  it  intends  to  oBbi  in  the 
following  year — 

(i)  The  information  specified  in 
paragraph  (b),  (c),  or  paragraph  (d)  of 
this  section  for  the  type  of  M+C  plan 
involved;  and 

(ii)  The  service  area  and  enrollment 
capacity  (if  any). 

(2)  If  the  submission  is  not  complete, 
timely,  or  accurate,  HCFA  has  the 
authority  to  impose  sanctions  under 
Subpart  O  of  this  part  or  .nay  choose  not 
to  renew  the  contract. 

(b)  Information  required  for 
coordinated  care  plans— (1)  Basic 
benefits.  For  basic  benefits,  the 
following  information  is  required: 

(i)  The  ACR  as  specified  in  §422.310. 
(ii)  The  M+C  monthly  basic 
beneficiary  premium. 


(iii)  A  description  of  cost-sharing  to 
be  imposed  under  the  plan,  and  its 
actuarial  value. 

(iv)  A  description  of  any  additional 
benefits  to  be  provided  pursuant  to 
§422.312  and  the  actuarial  value 
determined  for  those  benefits. 

(v)  Amounts  collected  in  the  previous 
contract  period  for  basic  benefits. 

(2)  Supplemental  benefits.  For 
supplemental  benefits,  the  following 
information  is  required: 

(i)  The  ACR. 

(ii)  The  M+C  monthly  supplemental 
beneficiary  premium. 

(iii)  A  description  of  supplemental 
benefits  being  offered,  the  cost  sharing 
to  be  imposed,  and  their  actuarial  value. 

(iv)  Amounts  collected  in  the 
previous  contract  period  for 
supplemental  benefits. 

(c)  Information  required  for  MSA 
plans.  (1)  The  monthly  MSA  premium 
for  basic  benefits. 

(2)  The  M+C  monthly  supplementary 
beneficiary  premium  for  supplemental 
benefits. 

(3)  A  description  of  all  benefits 
offered  under  the  M+C  MSA  plan. 

(4)  The  amount  of  the  deductible 
imposed  under  the  plan. 

(5)  Amounts  collected  in  the  previous 
contract  period  for  supplemental 
benefits. 

(d)  Information  required  for  M+C 
private  fee-for-service  plans.  (1)  The 
information  specified  under  ptiragraph 
(b)(1)  of  this  section. 

(2)  The  amount  of  the  M+C  monthly 
supplemental  beneficiary  premium. 

(3)  A  description  of  all  benefits 
offered  under  the  plan. 

(4)  Amounts  collected  in  the  previous 
contract  period  for  basic  and 
supplemental  benefits. 

(e)  HCFA  review— {1)  Basic  rule. 
Except  as  specified  in  paragraph  (e)(2)~ 
of  this  section,  HCFA  reviews  and 
approves  or  disapproves  the  information 
submitted  under  this  section. 

(2)  Exception.  HCFA  does  not  review 
or  approve  or  disapprove  the  following 
information: 

(i)  Any  amounts  submitted  with 
respect  to  M+C  MSA  plans. 

(ii)  The  M+C  monthly  basic  and 
supplementary  beneficiary  premiums 
for  M+C  private  fee-for-service  plans. 

§  422.308    Limits  on  premiums  and  cost 
stiaring  amounts. 

(a)  Rules  for  coordinated  care  plans — 
(1)  For  basic  benefits,  the  M+C  monthly 
basic  beneficiary  premium  (multiplied 
by  12)  charged,  plus  the  actucuial  value 
of  the  cost-sharing  applicable,  on 
average,  to  beneficiaries  enrolled  under 
this  part  may  not  exceed  the  annual 
actuarial  value  of  the  deductibles  and 
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coinsurance  that  would  be  applicable, 
on  average,  to  beneficiaries  entitled  to 
Medicare  Part  A  and  enrolled  in 
Medicare  Part  B  if  they  were  not 
enrollees  of  an  M+C  organization  as 
determined  in  the  ACR  under  §  422.310. 
For  those  M+C  plan  enrollees  that  are 
enrolled  in  Medicare  Part  B  only,  the 
M+C  monthly  basic  beneficiary 
premium  (multiplied  by  12)  charged, 
plus  the  actuarial  value  of  the 
deductibles,  coinsurance  and 
copayments  applicable,  on  average,  to 
those  beneficiaries  enrolled  under  this 
part  may  not  exceed  the  annual 
actuarial  value  of  the  deductibles  and 
coinsurance  that  would  be  applicable, 
on  average,  to  beneficiaries  enrolled  in 
Medicare  Part  B  if  they  were  not 
enrollees  of  an  M+C  organization  as 
determined  in  the  ACR  under  §422.310. 

(2)  For  supplemental  benefits,  the 
M+C  monthly  supplemental  beneficiary 
premium  (multipUed  by  12)  charged, 
plus  the  actuarial  value  of  its  cost- 
sharing,  may  not  exceed  the  amounts 
approved  in  the  ACR  for  those  benefits, 
as  determined  under  §  422.310  on  an 
annual  basis. 

(3)  Coverage  of  Part  A  services  for  Part 
B-only  Medicare  enrollees.  If  an  M+C 
organization  furnishes  coverage  of 
Medicare  Part  A-type  services  to  a 
Medicare  enrollee  entitled  to  Part  B 
only,  the  M+C  plan's  premium  plus  the 
actuarial  value  of  its  cost-sharing  for 
these  services  may  not  exceed  the  lesser 
of— 

(i)  The  APR  that  is  payable  for  these 
services  for  those  beneficiaries  entitled 
to  Part  A  plus  the  actuarial  value  of 
Medicare  deductibles  and  Coinsurance 
for  the  services; 

(ii)  or  the  ACR  for  such  services. 

(b)  Rule  for  M+C  private  fee-for- 
service  plans.  The  average  actuarial 
value  of  the  cost-sharing  for  basic 
benefits  may  not  exceed  the  actuarial 
value  of  the  cost-sharing  that  would 
apply,  on  average,  to  beneficiaries 
entitled  to  Medicare  Part  A  and  enrolled 
in  Medicare  Part  B  if  they  were  not 
exut)lled  in  an  M+C  plan  as  determined 
in  the  ACR  under  §  422.310. 

(c)  Special  rules  for  determination  of 
actuarial  value.  If  HCFA  determines  that 
adequate  data  are  not  available  to 
determine  actuarial  value  under 
paragraph  (a)  or  (b)  of  this  section, 
HCFA  may  make  the  determination  with 
respect  to  all  M+C  eligible  individuals 
in  the  same  geographic  area  or  State  or 
in  the  United  States,  or  on  the  basis  of 
other  appropriate  data. 

§  422.309    Incorrect  collections  of 
premiums  and  cost-sharing. 

(a)  Definitions.  As  used  in  this 
section — 


(1 )  Amounts  incorrectly  collected 
(i)  Means  amounts  that: 

(A)  Exceed  the  limits  imposed  by 
§422.308; 

(B)  In  the  case  of  a  M+C  private  fee- 
for-service  plan,  exceed  the  M+C 
monthly  basic  beneficiary  premium  or 
the  M+C  monthly  supplemental 
premium  submitted  under  §422.306; 
and 

(C)  In  the  case  of  a  M+C  MSA  plan, 
exceed  the  M+C  monthly  supplemental 
premium  submitted  under  §422.306 
and  the  deductible  for  basic  benefits; 
and 

(ii)  Includes  eunounts  collected  from 
an  enrollee  who  was  believed  not 
entitled  to  Medicare  beneHts  but  was 
later  found  to  be  entitled. 

(2)  Other  amounts  due  are  amounts 
due  for  services  that  were — 

(i)  Emergency,  urgently  needed 
services,  or  other  services  obtained 
outside  the  M+C  plan;  or 

(ii)  Initially  denied  but,  upon  appeal, 
found  to  be  services  the  enrollee  was 
entitled  to  have  furnished  by  the  M+C 
organization. 

(b)  Basic  commitments.  An  M+C 
organization  must  agree  to  refund  all 
amounts  incorrectly  collected  from  its 
Medicare  enrollees,  or  from  others  on 
behalf  of  the  enrollees,  and  to  pay  any 
other  amounts  due  the  enrollees  or 
others  on  their  behalf 

(c)  Refund  methods — (1)  Lump-sum 
payment.  The  M+C  organization  must 
use  lump-sum  payments  for  the 
following: 

(i)  Amounts  incorrectly  collected  that 
were  not  collected  as  premiums. 

(ii)  Other  amounts  due. 

(iii)  All  amounts  due  if  the  M+C 
organization  is  going  out  of  business  or 
terminating  its  M+C  contract  for  an  M+C 
plan(s). 

(2)  Premium  adjustment  or  lump-sum 
payment,  or  both.  If  the  amounts 
incorrectly  collected  were  in  the  form  of 
premiums,  or  included  premiums  as 
well  as  other  charges,  the  M+C 
organization  may  refund  by  adjustment 
of  future  premiums  or  by  a  combination 
of  premium  adjustment  and  lump-sum 
payments. 

(3)  Refund  when  enrollee  has  died  or 
cannot  be  located.  If  an  enrollee  has 
died  or  cannot  be  located  after 
reasonable  effort,  the  M+C  organization 
must  make  the  refund  in  accordance 
with  State  law. 

(d)  Reduction  by  HCFA.  If  the  M+C 
organization  does  not  make  the  refund 
required  under  this  section  by  the  end 
of  the  contract  period  following  the 
contract  period  during  which  an  amoimt 
was  determined  to  be  due  an  enrollee, 
HCFA  reduces  the  premium  the  M+C 
organization  is  allowed  to  charge  an 


M+C  plan  enrollee  by  the  amounts 
incorrectly  collected  or  otherwise  due. 
In  addition,  the  M+C  organization 
would  be  subject  to  sanction  under 
Subpart  O  for  failure  to  refund  amounts 
incorrectly  collected  from  M+C  plan 
enrollees. 

§  422.310    Adiusted  community  rate  (ACR) 
approval  process. 

(a)  General  rule.  (1)  Except  with 
respect  to  M+C  MSA  plans,  each  M+C 
organization  must  compute  a  separate 
ACR  for  each  M+C  coordinated  care  or 
private  fee-for-service  plan  offered  to 
Medicfue  beneBciaries.  In  computing 
the  ACR,  the  M+C  organization 
calculates  an  initial  rate  (for  years  after 
1999.  using  the  methods  described  in 
paragraph  (b),  for  1999,  under 
§  417.594(b))  that  represents  the 
"commercial  premium"  the  M+C 
organization  would  charge  its  general 
non-Medicare  eligible  enrollment 
population  for  the  basic  benefits,  and 
any  mandatory  supplemental  benefits 
covered  under  the  M+C  plan.  The  M+C 
organization  should  also  calculate  a 
separate  initial  rate  (using  the  same 
approach]  for  each  optional 
supplemental  benefit  package  it  offers 
under  an  M+C  plan.  For  years  after  1999 
the  M+C  organization  then  either 
adjusts  that  rate  by  the  factors  speciBed 
in  paragraph  (c)  of  this  section  or 
requests  that  HCFA  adjust  the  rate  in 
accordance  with  the  procedures 
specified  in  paragraph  (c)(6)  of  this 
section.  For  1999,  adjustments  are  made 
under  section  417.594(c).  All  data 
submitted  as  part  of  the  ACR  process  is 
subject  to  audit  by  HCFA  or  any  person 
or  organization  designated  by  HCFA. 

(2)  To  calculate  the  adjusted  excess 
described  in  section  422.312,  the  M+C 
organization  or  HCFA  further  reduces 
the  rate  for  Medicare-covered  services 
by  the  actuarial  value  of  applicable 
Medicare  coinsurance  and  deductibles. 

(3)  Separate  ACRs  must  be  calculated 
for  Part  A  and  Part  B  enrollees  and  Part 
B-only  enrollees  for  each  M+C  plan 
offered,  and  for  each  optional 
supplemental  benefit  option. 

(4)  In  calculating  its  initial  rate,  the 
M+C  organization  must  identify  and 
take  into  account  anticipated  revenue 
collectible  from  other  payers  for  those 
services  for  which  Medicare  is  not  the 
primary  payer  as  described  in  §  422.108. 

(5)  Except  as  provided  in  paragraph 
(a)(6}  of  this  section,  the  M+C 
organization  must  have  an  adequate 
accounting  system  that  is  accrual  based 
and  uses  generally-accepted  accounting 
prindples  to  develop  its  ACR. 

(6)  ror  M+C  organizations  that  are 
part  of  a  government  entity  that  uses  a 
cash  basis  of  accounting,  ACR  cost  data 
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developed  on  this  basis  is  acceptable. 
However,  only  depreciation  on  capital 
assets,  rather  than  the  expenditure  for 
the  asset,  is  acceptable. 

(b)  Initial  rate  calculation  for  years 
after  1999.  (1)  The  M+C  organization's 
initial  rate  for  each  M+C  plan  is 
calculated  on  a  12-month  basis  for  non- 
Medicare  enrollees,  using  either,  at  the 
M+C  organization's  election — 

(i)  A  community  rating  system  (as 
defined  in  section  1308(8)  of  the  PHS 
Act.  other  than  subparagraph  (C));  or 

(ii)  A  system,  approved  by  HCFA, 
under  which  the  M+C  organization 
develops  an  aggregate  premium  for  each 
M+C  plan  for  all  enrollees  of  that  M+C 
plan  that  is  weighted  by  the  size  of  the 
various  enrolled  groups  and  individuals 
that  compose  the  M+C  organization's 
enrollment  in  that  M+C  plan.  For 
purposes  of  this  section,  enrolled  groups 
are  defined  as  employee  groups  or  other 
bodies  of  subscribers  (including 
individual  subscribers)  that  enroll  in  the 
M+C  plan  on  a  premiimi  basis. 

(2)  Regardless  of  which  method  the 
M+C  organization  uses  to  calculate  its 
initial  rate,  the  initial  rate  must  be  equal 
to  the  premiiun  the  M+C  organization 
would  charge  its  non-Medicare 
enrollees  on  a  yearly  basis  for  services 
included  in  the  M+C  plan. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  M+C 
organization  must  identify  in  its  initial 
rate  calculation  for  an  M+C  plan,  the 
following  components  whose  rates  must 
be  consistent  with  rates  used  by  the 
M+C  organization  in  calculating 
premiums  for  non-Medicare  enrollees: 

(i)  Direct  medical  care. 

(ii)  Administration. 

(iii)  Additional  Revenues. 

(iv)  Enrollee  cost  sharing  (for 
example,  deductibles,  coinsurance,  or 
copayments)  for  Medicare-covered 
services  and  for  additional  and 
supplemental  benefits. 

(4)  An  M+C  organization  that  does  not 
usually  separate  its  premium 
components  as  described  in  paragraph 
(b)(3)  of  this  section  may  calculate  its 
initial  rate  with  the  methods  it  uses  for 
its  other  enrolled  groups  if  the  M+C 
organization  provides  HCFA  with  the 
documentation  necessary  to  support  any 
adjustments  the  M+C  organization 
makes  to  the  initial  rate  in  accordance 
with  paragraph  (c)(5)  of  this  section. 

(5)  The  initial  rate  calculation  must 
not  carry  forward  any  losses 
experienced  by  the  M+C  organization 
during  prior  contract  periods.  The  M+C 
organization  must  submit  supporting 
documentation  to  assure  HCFA  that 
ACR  values  do  not  include  past  losses 
but  only  premiums  for  covered  services, 
additional  services,  and  supplemental 


benefits  for  the  upcoming  12-month 
period. 

(c)  Adjustment  factors  for  years  after 
1999.  Adjustment  factors  are  designed 
to  adjust  on  a  component  basis  the 
initial  rate  calculated  under  paragraph 
(b)  of  this  section  to  reflect  differences 
in  utilization  characteristics  of  the  M+C 
organization's  Medicare  enrollees 
electing  an  M+C  plan  using  a  relative 
cost  ratio.  Adjusbnent  factors  are  as 
follows: 

(1)  Direct  medical  care.  The  relative 
cost  ratio  for  direct  medical  care  for  an 
M+C  plan  is  determined  by  comparing 
the  direct  medical  care  costs  actually 
incurred  on  an  accrual  basis  during  the 
most  recently  ended  calendar  year  prior 
to  submission  of  the  ACR  for  Medicare 
enrollees  that  elected  the  M+C  plan  to 
the  direct  medical  care  costs  of  non- 
Medicare  enrollees  incurred  over  the 
same  period.  The  non-Medicare 
enrollees  included  in  this  computation 
must  be  consistent  wdth  the  non- 
Medicare  enrollees  included  in  the 
initial  rate  computation. 

(2)  Administration.  The  relative  cost 
ratio  for  Administration  for  an  M+C 
plan  is  determined  by  comparing  the 
administrative  costs  actually  incurred 
on  an  accrual  basis  during  the  most 
recently  ended  calendar  year  prior  to 
submission  of  the  ACR  for  Medicare 
enrollees  that  elected  the  M+C  plan  to 
the  administrative  costs  of  non- 
Medicare  enrollees  incurred  over  the 
same  period.  The  non-Medicare 
enrollees  included  in  this  computation 
must  be  consistent  with  the  non- 
Medicare  enrollees  included  in  the 
initial  rate  computation. 

(3)  Additional  revenues.  The  relative 
cost  ratio  for  additional  revenues  far  an 
M+C  plan  is  determined  by  comparing 
the  additional  revenues  collected  on  an 
accnial  basis  during  the  most  recently 
ended  calendar  year  prior  to  submission 
of  the  ACR  for  Medicare  enrollees  that 
elected  the  M+C  plan  to  the  additional 
revenues  of  non-Medicare  enrollees 
collected  over  the  same  period.  The 
non-Medicare  enrollees  included  in  this 
computation  must  be  consistent  with 
the  non-Medicare  enrollees  included  in 
the  initial  rate  computation. 

(4)  Additional  aajustments. 
Additional  adjustments  may  be 
necessary  if  the  M+C  organization,  with 
agreement  of  HCFA,  determines  that  the 
adjustment  of  the  initial  rate  by  the 
relative  cost  ratios  does  not  represent  an 
accvuate  ACR  value  of  the  initial  rate 
component.  Adjustments  wrill  be 
allowed  that  are  designed  to  reduce 
ACR  values  to  equal  the  actuarial  value 
of  the  M+C  plan  charge  structure. 

(5)  Supporting  documentation.  All 
adjustments  made  by  the  M+C 


organization  must  be  accompanied  by 
adequate  supporting  data.  If  an  M+C 
organization  does  not  have  sufficient 
enrollment  experience  to  develop  this 
data,  it  may,  during  its  initial  contract 
period  use  reasonable  estimates 
acceptable  to  HCFA  to  establish  its  ACR 
values. 

(6)  Adjustment  by  HCFA.  If  it  is 
determined  that  the  M+C  organization 
does  not  have  adequate  data  to  adjust 
the  initial  rate  calculated  under 
paragraph  (b)  of  this  section  to  reflect 
the  utilization  characteristics  of 
Medicare  enrollees.  HCFA  adjusts  the 
initial  rate.  HCFA  adjusts  the  rate  on  the 
basis  of  differences  in  the  utilization 
characteristics  of — 

(i)  Medicare  and  non-Medicare 
enrollees  in  other  M+C  plans;  or 

(ii)  Medicare  beneficiaries  in  the  M+C 
organization's  area.  State,  or  the  United 
States  who  are  eligible  to  elect  an  M+C 
plan  and  other  individuals  in  that  same 
area.  State,  or  the  United  States. 

(d)  Special  rules  for  certain 
organizations.  An  M+C  organization 
that  does  not  have  non-Medicare 
enrollees  or  sufficient  Medicare 
enrollment  experience  to  adequately 
calculate  ACR  values  may  calculate  its 
ACR  using  estimates  described  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  as  an  additional  adjustment 
described  in  paragraph  (c)(4)  of  this 
section. 

(1)  The  M+C  organization  may  use  an 
estimate  of  the  ACR  value  for  the  direct 
medical  and  administrative  components 
of  a  service  or  services  offered  using 
generally-accepted  accoimting 
principles. 

(2)  The  M+C  organization  may  use  an 
estimate  of  the  ACR  value  for  the 
additional  revenue  component  of  a 
service  or  services  offered  based  on  the 
lesser  of  (if  the  information  is 
available) — 

(i)  The  average  of  additional  revenues 
received  throu^  risk  payments  for 
health  services  contracted  to  be 
furnished  to  an  enrolled  population  of 
other  organizations; 

(ii)  The  average  of  additional  revenues 
received  for  health  services  furnished; 
or  I 

(iii)  A  reasonable  estimate  of 
additional  revenues  of  other  M+C 
organizations  in  the  general 
marketplace. 

(e)  Adjustment  by  HCFA.  If  HCFA 
finds  that  there  is  insufficient 
enrollment  experience  to  determine  the 
APR  or  ACR  for  a  M+C  plan  at  the 
beginning  of  a  contract  period,  HCFA 
may — 

(1)  Determine  the  APR  based  on  the 
enrollment  experience  of  other  M+C 
organizations; 
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(2)  Determine  ACR  using  data  in  the 
general  commercial  marketplace;  or 

(3)  Determine  either  or  both  rates 
using  the  best  available  information, 
which  may  include  enrollment 
experience  of  other  M+C  organizations 
and  section  1876  risk  contractors. 

(fl  HCFA  review.  (1)  The  M+C 
organization's  methodology  and 
computation  of  its  ACR  are  subject  to 
review  and  approval  by  HCFA.  When 
the  M+C  organization  submits  the  ACR 
computation,  it  must  include  adequate 
supporting  data.  Except  as  provided  in 
§  422.306(e)(2),  HCFA  authorizes  the 
M+C  organization  to  collect  premiums 
and  other  cost  sharing  amounts 
described  in  §  422.306  that  are  equal  to 
the  amoimts  calculated  in  the  ACR. 

(2)  If  the  M+C  organization  is 
dissatisfied  with  an  HCFA 
determination  that  the  M+C 
organization's  computation  is  not 
acceptable,  the  M+C  organization  may 
within  2  weeks  after  the  date  of  receipt 
of  notification  of  this  determination,  file 
a  request  for  a  hearing  with  HCFA.  The 
request  must  state  why  the  M+C 
organization  believes  the  determination 
is  incorrect  and  must  be  accompanied 
by  any  supporting  evidence  the  M+C 
organization  wishes  to  submit.  The 
hearing  is  conducted  by  a  hearing 
officer  designated  by  HCFA  under  the 
hearing  procedures  described  in  subpart 
N. 

§  422.31 2    Raquiremant  for  additional 
benefits. 

(a)  Definitions.  As  used  in  this 
section — 

(1)  Excess  amount  is  the  amount  by 
which  the  APR  exceeds  the  actuarial 
value  of  the  Medicare  covered  senaces 
required  under  §  422.101(a),  as 
determined  on  the  basis  of  the  ACR 
determined  under  §422.310,  as  reduced 
for  the  actuarial  value  of  the  cost- 
sharing  under  Medicare  Parts  A  and  B. 
A  separate  excess  amount  must  be 
determined  for  Part  B-only  enroUees. 

(2)  Adjusted  excess  amount  is  the 
excess  amount  minus  any  amoimt 
withheld  and  reserved  for  the 
organization  in  a  stabilization  fund,  as 
provided  in  paragraph  (c)  of  this 
section. 

(b)  Requirement  for  additional 
benefits.  If  there  is  an  adjusted  excess 
amount  for  the  plan  it  offers,  the  M+C 
organization  must — 

(1)  Provide  additional  benefits  with 
an  actuarial  value  (less  the  actuarial 
value  of  any  copayment  or  coinsurance 
associated  with  the  benefit)  which 
HCFA  determines  is  at  least  equal  to  the 
adjusted  excess  amount;  and 


(2)  Provide  those  benefits  uniformly 
for  all  Medicare  enrollees  electing  the 
plan. 

(c)  Stabilization  fund.  (1)  An  M+C 
organization  may  request  for  part  of  an 
excess  amoimt  to  be  withheld  and 
reserved,  for  a  specified  number  of 
contract  periods,  in  the  Federal  Hospital 
Insxuance  Trust  Fund,  or  the  Federal 
Supplementary  Insurance  Trust  Fund  in 
the  proportions  that  HCFA  determines 
to  be  appropriate. 

(2)  Tne  reserved  funds  are  to  be  used 
to  stabiUze  and  prevent  undue 
fluctuations  in  the  additional  benefits 
that  are  required  under  this  section  and 
are  provided  during  subsequent  contract 
periods. 

(3)  Any  amounts  not  provided  as 
additional  benefits  during  the  period 
specified  by  the  M+C  organization  for 
which  the  stabilization  fund,  is 
estabUshed,  reverts  for  the  use  of  the 
trust  funds. 

(4)  Establishment  of  a  stabilization 
fund.  An  M+C  organization's  request  to 
have  monies  withheld  in  a  stabilization 
fund  for  a  specific  M+C  plan  must  be 
made  when  the  M+C  organization 
notifies  HCFA  under  §  422.306  of  its 
proposed  premiums,  other  cost-sharing 
amounts,  and  related  information  in 
preparation  for  its  next  contract  period. 

(i)  Limit  per  contmct  period.  Except  as 
provided  in  paragraph  (c)(4)(iii)  of  this 
section,  HCFA  does  not  withhold  in  a 
stabiUzation  fund  more  than  15  percent 
of  the  excess  amount  for  a  given 
contract  period. 

(ii)  Cumulative  limit.  If  HCFA  has 
estabUshed  a  stabiUzation  fund  for  an 
M+C  plan,  it  does  not  approve  a  request 
for  withholding  made  by  that  M+C 
organization  for  a  subsequent  contract 
period  that  would  cause  the  total  value 
of  the  stabilization  fund  to  exceed  25 
percent  of  the  excess  amount  appUcable 
to  the  M+C  plan  for  that  subsequent 
contract  period. 

(iii)  Exception.  HCFA  may  grant  an 
exception  to  the  Umit  described  in 
paragraph  (c)(3)(i)  of  this  section  if  the 
M+C  organization  can  demonstrate  to 
HCFA's  satisfaction  that  the  value  of  the 
additional  benefits  it  provides  to  its 
Medicare  enrollees  electing  this  M+C 
plan  fluctuates  substantially  in  excess  of 
15  percent  from  one  contract  period  to 
another. 

(iv)  Interest.  The  amounts  withheld  in 
a  StabiUzation  fund  are  accounted  for  by 
HCFA  in  accounts  for  which  interest 
does  not  accrue  to  the  M+C 
organization. 

(5)  Withdmwal  from  a  stabilization 
fund.  An  M+C  organization's  request  to 
make  a  withdrawal  from  the 
stabilization  fund  established  for  an 
M+C  plan  to  be  used  during  a  contract 


period  must  be  made  when  the  M+C 
organization  notifies  HCFA  under 
§  422.306  of  its  proposed  premiums, 
cost-sharing  amounts,  and  related 
information  in  preparation  for  its  next 
contract  period. 

(i)  Notification  requirements.  An  M+C 
organization  must — 

(A)  Indicate  how  it  intends  to  use  the 
withdrawn  amounts; 

(B)  Justify  the  need  for  the  withdrawal 
in  terms  of  stabilizing  the  additional 
benefits  it  provides  to  Medicare 
enrollees; 

(C)  Document  the  M+C  plan's 
experience  with  fluctuations  of  revenue 
requirements  relative  to  the  additional 
benefits  it  provides  to  Medicare 
enrollees;  and 

(D)  Document  its  experience  during 
the  contract  period  previous  to  the  one 
for  which  it  requests  withdrawal  to 
ensure  that  the  M+C  organization  will 
not  be  using  the  withdrawn  amounts  to 
refinance  losses  suffered  dining  that 
previous  contract  period. 

(ii)  Criteria  for  HCFA  approval.  HCFA 
approves  a  request  for  a  v«thdrawal 
fi-om  a  benefit  stabilization  fund  for  use 
during  the  next  contract  period  only  if — 

(A)  The  average  of  the  APR  for  the 
M+C  plan's  next  contract  period  of  the 
M+C  plan  is  less  than  that  of  the 
previous  contract  period; 

(B)  The  M+C  plan's  ACR  for  the  next 
contract  period  is  significantly  higher 
than  that  of  the  previous  contract 
period; 

(C)  The  M+C  plan's  revenue 
requirements  for  the  next  contract 
period  for  providing  the  additional 
benefits  it  provided  during  the  previous 
contract  period  is  significantly  higher 
than  the  requirements  for  that  previous 
period;  or 

(D)  The  ACR  for  the  next  contract 
period  results  in  additional  benefits  that 
are  significantly  less  in  total  value  than 
that  of  the  previous  contract  period. 

(iii)  Basis  for  denial.  HCFA  does  not 
approve  a  request  for  a  withdrawal  from 
a  stabilization  fund  if  the  withdrawal 
would  allow  the  M+C  organization  to 
refinance  prior  contract  period  losses  or 
to  avoid  losses  in  the  upcoming  contract 
period. 

(iv)  Form  of  payment.  Payment  of 
monies  withdrawn  from  a  stabiUzation 
fund  is  made,  in  equal  parts,  as  an 
additional  amount  to  the  monthly 
advance  payment  made  to  the  M+C 
organization  for  Medicare  beneficiaries 
electing  the  M+C  plan  during  the  period 
of  the  contract. 

(d)  Construction.  Nothing  in  this 
section  may  be  construed  as  preventing 
an  M+C  organization  from  providing 
supplemental  benefits  in  addition  to 
those  required  under  this  section  and 


35098 


Federal  Register / Vol.  63,  No.  123 /Friday,  June  26,  1998 /Rules  and  Regulations 


from  imposing  a  premium  for  those 
supplemental  benefits. 

Subpart  H — Provider-Sponsored 
Organizations 

3.  Nomenclature  change.  Throughout 
subpart  H,  "Medicare+Choice", 
wherever  it  appears,  is  revised  to  read 
"M+C". 

4.  Nomenclature  change.  Throughout 
subpart  H,  "items  and  services", 
wherever  it  appears,  is  revised  to  read 
"services". 

§422.350    [Amended] 

5.  In  §  422.350,  the  following  changes 
are  made: 

a.  In  paragraph  (a)(1),  "hereinafter 
referred  to  as  PSOs"  is  revised  to  read 
"(PSOs)". 

b.  The  definition  of  "capitated  basis" 
is  removed  and  a  definition  of 
"capitation  payment"  is  added  in  its 
place,  to  read  as  set  forth  below. 

c.  In  the  definition  of  "cash 
equivalent",  "accounts  receivables, 
which"  is  revised  to  read  "accounts 
receivable  that". 

d.  The  definition  of  "health  care 
provider"  and  the  statement  for  "M+C" 
are  removed. 

e.  In  the  definition  of  "insolvency", 
"where"  is  revised  to  read  "in  which". 

f.  The  definition  of  "provider- 
sponsored  organization  is  revised  to 
read  as  set  forth  below. 

§  422.350    Basis,  scope,  and  definition*. 


Capitation  payment  means  a  fixed  per 
enrollee  per  month  amount  paid  for 
contracted  services  vtdthout  regard  to 
the  type,  cost,  or  frequency  of  services 
furnished. 
•        *        •        *        « 

Provider-sponsored  organization 
(PSO)  means  a  public  or  private  entity 
that— 

(1)  Is  estabhshed  or  organized,  and 
operated,  by  a  health  care  provider  or 
group  of  affiliated  health  care  providers: 

(2)  Provides  a  substantial  proportion 
(as  defined  in  §422.352)  of  the  health 
care  services  under  the  M+C  contract 
directly  through  the  provider  or 
affiliated  group  of  providers;  and 

(3)  When  it  is  a  group,  is  composed 
of  aHlliated  providers  who — 

(i)  Share,  directly  or  indirectly, 
substantial  financial  risk,  as  determined 
under  §  422.356,  for  the  provision  of 
services  that  are  the  obhgation  of  the 
PSO  under  the  M+C  contract;  and 

(ii)  Have  at  least  a  majority  financial 
interest  in  the  PSO. 

§422.352    [Amended] 

6.  In  §  422.352,  the  following  changes 
are  made: 


a.  In  paragraph  (a)(1)  "such  licensure" 
is  revised  to  read  "State  licensure",  and 
"section  1855(a)(2)  of  the  Act"  is 
revised  to  read  "§  422.370". 

b.  In  paragraph  (b)(2),  "as  defined  in 
§422.354"  is  removed. 

c.  Paragraph  (c)  is  revised  to  read  as 
follows: 

§422.352    Basic  requirements. 


(c)  Rural  PSO.  To  qutdily  as  a  rural 
PSO,  a  PSO  must— 

(1)  Demonstrate  to  HCFA  that— 

(i)  It  has  available  in  the  rural  area,  as 
defined  in  §  412.62(f)  of  this  chapter, 
routine  services  including  but  not 
limited  to  primary  care,  routine 
specialty  care,  and  emergency  services; 
and 

(ii)  The  level  of  use  of  providers 
outside  the  rural  area  is  consistent  with 
general  referral  patterns  for  the  area;  and 

(2)  Enroll  Medicare  beneficiaries,  the 
majority  of  which  reside  in  the  rural 
area  the  PSO  serves. 

§422.354    [Amended] 

7.  In  §  422.354,  the  following  changes 
are  made: 

a.  In  the  introductory  text,  "of  by  two 
or  more"  is  revised  to  read  "of  tMro  or 
more". 

b.  In  paragraphs  (a)(1),  (a)(2),  and  (c), 
the  parenthetical  phrases  are  removed. 

c.  Paragraph  (b)  is  revised  to  read  as 
follows: 

§  422.354    Requirements  for  affliiated 
providers. 


(b)  Each  affiliated  provider  of  the  PSO 
shares,  directly  or  indirectly,  substantial 
financial  risk  for  the  furnishing  of 
services  the  PSO  is  obligated  to  provide 
luider  the  contract. 


§422.356    [Amended] 

8.  In  §  422.356,  in  paragraph  (a)(3)(ii), 
"Agreement  by  the  affiliated  provider" 
is  revised  to  read  "Affiliated  providers 
agree". 

§422.370    (Amended] 

9.  In  §  422.370  the  following  changes 
are  made: 

a.  In  the  introductory  text,  the  word 
"as"  is  revised  to  read  "to  offer". 

b.  Paragraphs  (1)  and  (2)  are 
redesignated  as  paragraphs  (a)  and  (b). 

10.  §422.372  is  revised  to  read  as 
follows: 

§  422.372    Basis  for  waiver  of  State 
licensure. 

(a)  General  rule.  Subject  to  this 
section  and  to  paragraphs  (a)  and  (e)  of 
§  422.374,  HCFA  may  waive  the  SUte 
licensure  requirement  if  the 


organization  has  applied  (except  as 
provided  in  paragraph  (b)(4)  of  this 
section)  for  the  most  closely  appropriate 
State  license  or  authority  to  conduct 
business  as  an  M+C  plan. 

(b)  Basis  for  waiver  of  State  licensure. 
Any  of  the  following  may  constitute  a 
basis  for  HCFA's  waiver  of  State 
licensure. 

(1)  Failure  to  act  timely  on 
application.  The  State  failed  to 
complete  action  on  the  licensing 
application  within  90  days  of  the  date 
the  State  received  a  substantially 
complete  application. 

(2)  Denial  of  application  based  on 
discriminatory  treatment.  The  State 
has — 

(i)  Denied  the  license  application  on 
the  basis  of  material  requirements, 
procedures,  or  standards  (other  than 
solvency  requirements)  not  generally 
applied  by  the  State  to  other  entities 
engaged  in  a  substantially  similar 
business;  or 

(ii)  Required,  as  a  condition  of 
licensure  that  the  organization  offer  any 
product  or  plan  other  than  an  M+C  plan. 

(3)  Deni(u  of  application  based  on 
different  solvency  requirements,  (i)  The 
State  has  denied  the  application,  in 
whole  or  in  part,  on  the  basis  of  the 
organization's  failure  to  meet  solvency 
requirements  that  are  different  from 
those  set  forth  in  §§  422.380  through 
422.390;  or 

(ii)  HCFA  determines  that  the  State 
has  imposed,  as  a  condition  of 
licensure,  any  documentation  or 
information  requirements  relating  to 
solvency  or  other  material  requirements, 
procedures,  or  standards  relating  to 
solvency  that  are  difi^erent  from  the 
requirements,  procedures,  or  standards 
set  forth  by  HCFA  to  implement, 
monitor,  and  enforce  §§  422.380  through 
422.390. 

(4)  State  declines  to  accept  licensure 
application.  The  appropriate  State 
licensing  authority  has  given  the 
organization  written  notice  that  it  will 
not  accept  its  licensure  application. 

11.  In  §422.374,  paragraph  (b)  is 
revised  to  read  as  follows: 


§422.374 
process. 


Waiver  request  and  approval 


(b)  HCFA  gives  the  organization 
written  notice  of  granting  or  denial  of 
waiver  within  60  days  of  receipt  of  a 
substantifdly  complete  waiver  request. 

•        *        •        *        • 

12.  In  §422.384,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§422.384    Financial  plan  requirement 


UMI 
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(3)  Cash-flow  statements; 

•        •        •        •        • 

13.  Nomenclature  change: 
Throughout  subpart  H,  the  phrase 
"health  care  provider",  wherever  it 
appears,  is  revised  to  read  "provider". 

14.  Subpart  I  is  added  as  follows: 

Subpart  ^—Organization  Comptlanc*  with 
Stat*  Law  and  Prawnption  by  Fadaral  Law 

o©C. 

422.400  State  licensure  requirement. 
422.402  Federal  preemption  of  State  law. 
422.404  State  premium  taxes  prohibited. 

Subpart  I— Organization  Complianca 
with  Stat*  Law  and  Preemption  by 
Federal  Law 

9  422.400    Stat*  Hc«nsur*  raqulramant 

Except  in  the  case  of  a  PSO  granted 
a  waiver  under  subpart  H  of  this  part, 
each  M+C  organization  must — 

(a)  Be  licensed  under  State  law,  or 
otherwise  authorized  to  operate  under 
State  law.  as  a  risk-bearing  entity  (as 
defined  in  §  422.2)  eligible  to  offer 
health  ins\u«nce  or  health  benefits 
coverage  in  each  State  in  which  it  offers 
one  or  more  M-fC  plans; 

(b)  If  not  commercially  licensed, 
obtain  certification  from  the  State  that 
the  organization  meets  a  level  of 
financial  solvency  and  such  other 
standards  as  the  State  may  require  for  it 
to  operate  as  an  M-fC  organization;  and 

(c)  Demonstrate  to  HCFA  that— 

(1)  The  scope  of  its  license  or 
authority  allows  the  organization  to 
offer  the  type  of  M+C  plan  or  plans  that 
it  intends  to  offer  in  the  State;  and 

(2)  If  applicable,  it  has  obtained  the 
State  certification  required  under 
paragraph  (b)  of  this  section. 

§  422.402    Federal  preemption  of  State  law. 

(a)  General  preemption.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  rules,  contract 
requirements,  and  standards  established 
under  this  part  supersede  any  State 
laws,  regulations,  contract  requirements, 
or  other  standards  that  would  otherwise 
apply  to  M+C  organizations  and  their 
M+C  plans  only  to  the  extent  that  such 
State  laws  are  inconsistent  with  the 
standards  established  under  this  part. 
This  preemption  of  State  laws  and  other 
standards  applies  only  to  coverage 
pursuant  to  an  M+C  contract,  and  does 
not  extend  to  benefits  outside  of  such 
contract  or  to  individuals  who  are  not 
M+C  enroUees  of  an  organization  with 
an  M+C  contract. 

(b)  Specific  preemption.  As  they 
might  otherwise  apply  to  the  M+C  plars 
of  an  M+C  organization  in  a  State,  State 
laws  and  regulations  pertaining  to  the 
following  areas  are  specifically 
preempted  by  this  part: 


(1)  Benefit  requirements,  such  as 
mandating  the  inclusion  in  an  M+C  plan 
of  a  particular  service,  or  specifying  the 
scope  or  duration  of  a  service  (for 
example,  length  of  hospital  stay, 
number  of  home  health  visits).  State 
cost-sharing  standards  with  respect  to 
any  benefits  are  preempted  only  if  they 
are  inconsistent  with  this  part,  as 
provided  for  in  paragraph  (a)  of  this 
section. 

(2)  Requirements  relating  to  inclusion 
or  treatment  of  providers  and  suppliers. 

(3)  Coverage  determinations 
(including  related  appeal  and  grievance 
processes  for  all  benefits  included  under 
an  M+C  contract).  Determinations  on 
issues  other  than  whether  a  service  is 
covered  under  an  M+C  contract,  and  the 
extent  of  enrollee  liability  under  the 
M+C  plan  for  such  a  service,  are  not 
considered  coverage  determinations  for 
purposes  of  this  paragraph. 

(cj  Except  as  providea  in  paragraphs 
(a)  and  (b)  of  this  section,  nothing  in 
this  section  may  be  construed  to  affect 
or  modify  the  provisions  of  any  other 
law  or  regulation  that  imposes  or 
preempts  a  specific  State  authority. 

f  422.404    State  premium  taxas  prohibAad. 

(a)  Basic  rule.  No  premium  tax,  fee,  or 
other  similar  assessment  may  be 
imposed  by  any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands.  Guam,  and 
American  Samoa,  or  any  of  their 
poUtical  subdivision  or  other 
governmental  authorities  with  respect  to 
any  payment  HCFA  makes  on  behalf  of 
M+C  enrollees  luider  subpart  F  of  this 
part. 

(b)  Construction.  Nothing  in  this 
section  shall  be  construed  to  exempt 
any  M+C  organization  from  taxes,  fees, 
or  other  monetary  assessments  related  to 
the  net  income  or  profit  that  accrues  to. 
or  is  realized  by,  the  organization  from 
business  conducted  under  this  part,  if 
that  tax,  fee,  or  payment  is  applicable  to 
a  broad  range  of  business  activity. 

Subpart  J  (Reserved] 

15.  Subpart  J  is  reserved. 

16.  Subpart  K  is  added  as  follows: 

Subpart  K— Contracts  With 
Medlcare+Cholce  Organizations 

422.500  Definitions. 

422.501  General  provisions. 

422.502  Contract  provisions. 

422.504     Effective  date  and  term  of  contract. 
422.506     Nonrenewal  of  contract. 
422.508    Modification  or  termination  of 

contract  by  mutual  consent. 
422.510    Termination  of  contract  by  HCFA. 
422.512    Termination  of  contract  by  the 

M+C  organization. 
422.514    Minimum  enrollment 

requirements. 
422.516    Reporting  requirements. 


422.520    Prompt  payment  by  M+C 

organization. 
422.524    Special  rules  for  RFB  societies. 

Subpart  K— Contracts  With 
Medlcare+Cholce  Organizations 

9422.500    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Business  transaction  means  any  of  the 
following  kinds  of  transactions: 

(1)  Sale,  exchange,  or  lease  of 
property. 

(2)  Loan  of  money  or  extension  of 
credit. 

(3)  Goods,  services,  or  fadUties 
furnished  for  a  monetary  consideration, 
including  management  services,  but  not 
including — 

(i)  Salaries  paid  to  employees  for 
services  performed  in  the  normal  course 
of  their  employment;  or 

(ii)  Healtn  services  furnished  to  the 
M+C  organization's  enrollees  by 
hospitals  and  other  providers,  and  by 
M+C  organization  staff,  medical  groups, 
or  independent  practice  associations,  or 
by  any  combination  of  those  entities. 

Clean  Claim  means  a  claim  that  has 
no  defect,  impropriety,  lack  of  any 
required  substantiating  documentation, 
or  particular  circumstance  requiring 
special  treatment  that  prevents  timely 
payment. 

Party  in  interest  includes  the 
following: 

(1)  Any  director,  officer,  partner,  or 
employee  responsible  for  management 
or  administration  of  an  M+C 
organization. 

(2)  Any  person  who  is  directly  or 
indirectly  the  beneficial  owner  of  more 
than  5  percent  of  the  organization's 
equity;  or  the  beneficial  owner  of  a 
mortgage,  deed  of  trust,  note,  or  other 
interest  secured  by  and  valuing  more 
than  5  percent  of  the  organization. 

(3)  In  the  case  of  an  M+C  organization 
organized  as  a  nonprofit  corporation,  an 
incorporator  or  member  of  such 
corporation  under  appUcable  State 
corporation  law. 

(4)  Any  entity  in  which  a  person 
described  in  paragraph  (1),  (2^,  or  (3)  of 
this  definition: 

(i)  Is  an  officer,  director,  or  partner;  or 
(ii)  Has  the  kind  of  interest  described 

in  paragraphs  (1).  (2).  or  (3)  of  this 

definition. 

(5)  Any  person  that  directly  or 
indirectly  controls,  is  controlled  by.  or 
is  under  common  control  with,  the  M+C 
organization. 

(6)  Any  spouse,  child,  or  parent  of  an 
individual  described  in  paragraph  (1), 
(2).  or  (3)  of  this  definition. 

Related  entity  means  any  entity  that  is 
related  to  the  M+C  organization  by 
conunon  ownership  or  control  and — 
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(1)  Perfonns  some  of  the  M+C 
organization's  management  functions 
under  contract  or  delegation: 

(2)  Furnishes  services  to  Medicare 
enrollees  under  an  oral  or  written 
agreement;  or 

(3)  Leases  real  property  or  sells 
materials  to  the  M+C  organization  at  a 
cost  of  more  than  $2,500  during  a 
contract  period. 

Significant  business  transaction 
means  any  business  transaction  or  series 
of  transactions  of  the  kind  specified  in 
the  above  definition  of  "business 
transaction"  that,  during  any  fiscal  year 
of  the  M-t-C  organization,  have  a  total 
value  that  exceeds  $25,000  or  5  percent 
of  the  M+C  organization's  total 
operating  expenses,  whichever  is  less. 

§  422.501     General  provisions. 

(a)  Basic  rule.  In  order  to  qualify  as  an 
M+C  organization,  enroll  beneficiaries 
in  any  M+C  plans  it  o^ers,  and  be  paid 
on  behalf  of  Medicare  beneficiaries 
enrolled  in  those  plans,  an  M+C 
organization  must  enter  into  a  contract 
with  HCFA. 

(b)  Conditions  necessary  to  contract 
as  an  M+C  organization.  Any  entity 
seeking  to  contract  as  an  M+C 
organization  must: 

(1)  Be  licensed  by  the  State  as  a  risk 
bearing  entity  in  each  State  in  which  it 
seeks  to  offer  an  M+C  plan  as  defined 
in  §422.2. 

(2)  Meet  the  minimum  enrollment 
requirements  of  §422.514,  unless 
waived  imder  §  422.514(b). 

(3)  Have  administrative  and 
management  arrangements  satisfactory 
to  HCFA,  as  demonstrated  by  at  least  the 
following: 

(i)  A  policy  making  body  that 
exercises  oversight  and  control  over  the 
M+C  organization's  policies  and 
personnel  to  ensure  that  management 
actions  are  in  the  best  interest  of  the 
organization  and  its  enrollees. 

(ii)  Personnel  and  systems  sufficient 
for  the  M+C  organization  to  organize, 
plan,  control,  and  evaluate  financial  and 
marketing  activities,  the  furnishing  of 
services,  the  quality  assurance  program, 
and  the  administrative  and  management 
aspects  of  the  organization. 

(iii)  At  a  minimum,  an  executive 
manager  whose  appointment  and 
removal  are  under  the  control  of  the 
policy  making  body. 

(iv)  A  fidelity  bond  or  bonds, 
procured  and  maintained  by  the  M+C 
organization,  in  an  amount  fixed  by  its 
policymaking  body  but  not  less  than 
$100,000  per  individual,  covering  each 
officer  and  employee  entrusted  with  the 
handling  of  its  funds.  The  bond  may 
have  reasonable  deductibles,  based 


upon  the  financial  strength  of  the  M+C 
organization. 

(v)  Insiu-ance  pohdes  or  other 
arrangements,  seciu^d  and  maintained 
by  the  M+C  organization  and  approved 
by  HCFA  to  insvire  the  M+C 
organization  against  losses  arising  from 
professional  liability  claims,  fire,  thefl, 
fraud,  embezzlement,  and  other  casualty 
risks. 

(vi)  A  compliance  plan  that  consists 
of  the  following: 

(A)  Written  policies,  procedures,  and 
standards  of  conduct  that  articulate  the 
organization's  commitment  to  comply 
with  all  applicable  Federal  and  State 
standards. 

(B)  The  designation  of  a  compliance 
officer  and  compliance  committee  that 
are  accountable  to  senior  management. 

(C)  Effective  training  and  education 
between  the  compliance  officer  and 
organization  employees. 

(D)  Effective  lines  of  communication 
between  the  compUance  officer  and  the 
organization's  employees. 

(E)  Enforcement  of  standards  through 
well-publicized  disciplinary  guidelines. 

(F)  Provision  for  internal  monitoring 
and  auditing. 

(G)  Ensures  prompt  response  to 
detected  offenses  and  development  of 
corrective  action  initiatives. 

(H)  An  adhered-to  process  for 
reporting  to  HCFA  and/or  the  OIG 
credible  information  of  violations  of  law 
by  the  M+C  organization,  plan, 
subcontractors  or  enrollees  for  a 
determination  as  to  whether  criminal, 
dvil,  or  administrative  action  may  be 
appropriate.  With  respect  to  enrollees, 
this  reporting  requirement  shall  be 
restricted  to  credible  information  on 
violations  of  law  with  respect  to 
enrollment  in  the  plan,  or  the  provision 
of,  or  payment  for,  health  services. 

(4)  Not  accept  new  enrollees  under  a 
section  1876  reasonable  cost  contract  in 
any  area  in  which  it  seeks  to  offer  an 
M+C  plan. 

(5)  The  M+C  organization's  contract 
must  not  have  been  terminated  by 
HCFA  under  §  422.510  within  the  past 
5  years. 

(c)  Contracting  authority.  Under  the 
authority  of  section  1857(c)(5)  of  the 
Act,  HCFA  may  enter  into  contracts 
imder  this  part  without  regard  to 
Federal  and  Departmental  acquisition 
regulations  set  forth  in  tide  48  of  the 
CFR  and  provisions  of  law  or  other 
regulations  relating  to  the  making, 
performance,  amendment,  or 
modification  of  contracts  of  the  United 
States  if  HCFA  determines  that  those 
provisions  are  inconsistent  with  the 
efficient  and  effective  administration  of 
the  Medicare  program. 


(d)  Protection  against  fraud  and 
beneficiary  protections.  (1)  HCFA 
aimually  audits  the  financial  records 
(including  data  relating  to  Medicare 
utilization,  costs,  and  computation  of 
the  ACR)  of  at  least  one-third  of  the 
M+C  organizations  offering  M+C  plans. 
These  auditing  activities  are  subject  to 
monitoring  by  the  Comptroller  General. 

(2)  Each  contract  under  this  section 
must  provide  that  HCFA,  or  any  person 
or  organizatipn  designated  by  HCFA  has 
the  right  to: 

(i)  Inspect  or  otherwise  evaluate  the 
quality,  appropriateness,  and  timeliness 
of  services  performed  under  the  M+C 
contract; 

(ii)  Inspect  or  otherwise  evaluate  the 
facilities  of  the  organization  when  there 
is  reasonable  evidence  of  some  need  for 
such  inspection;  and 

(iii)  Audit  and  inspect  any  books, 
contracts,  and  records  of  the  M+C 
organization  that  pertain  to — 

(A)  The  ability  of  the  organization  to 
bear  the  risk  of  potential  financial 
losses,  or 

(B)  Services  performed  or 
determinations  of  amounts  payable 
under  the  contract. 

(e)  Severability  of  contracts.  The 
contract  must  provide  that,  upon 
HCFA's  request — 

(1)  The  contract  will  be  amended  to 
exclude  any  M+C  plan  or  State- licensed 
entity  specified  by  HCFA;  and 

(2)  A  separate  contract  for  any  such 
excluded  plan  or  entity  will  be  deemed 
to  be  in  place  when  such  a  request  is 
made. 

§422.502    Contract  provisions. 

The  contract  between  the  M+C 
organization  and  HCFA  must  contain 
the  following  provisions: 

(a)  Agreement  to  comply  with 
regulations  and  instructions.  The  M+C 
organization  agrees  to  comply  with  all 
the  appUcable  requirements  and 
conditions  set  forth  in  this  part  and  in 
general  instructions.  An  M+C 
organization's  compliance  with 
paragraphs  (a)(1)  through  (a)(13)  of  this 
section  is  material  to  p>erformance  of  the 
contract.  The  M+C  organization  agrees — 

(1)  To  accept  new  enrollments,  make 
enrollments  effective,  process  voluntary 
disenrollments,  and  limit  involimtary 
disenrollments,  as  provided  in  subpart 
B  of  this  part. 

(2)  That  it  will  comply  with  the 
prohibition  in  §  422.108  on 
discrimination  in  beneficiary 
enrollment. 

(3)  To  provide — 

(i)  The  basic  benefits  as  required 
under  §  422.100  and,  to  the  extent 
applicable,  supplemental  benefits  under 
§422.101:  and 
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(ii)  Access  to  benefits  as  required 
under  subpart  C  of  this  part; 

(iii)  In  a  manner  consistent  with 
professionally  recognized  standards  of 
health  care,  all  benefits  covered  by 
Medicare. 

(4)  To  disclose  information  to 
beneficiaries  in  the  manner  and  the 
form  prescribed  by  HCFA  as  required 
under  §422.110; 

(5)  To  operate  a  quality  assurance  and 
performance  improvement  program  and 
have  an  agreement  for  external  quality 
review  as  required  under  subpart  D  of 
this  part; 

(6)  To  comply  with  all  applicable 
provider  requirements  in  subpart  E  of 
this  part,  including  provider 
certification  requirements,  anti- 
discrimination requirements,  provider 
participation  and  consultation 
requirements,  the  prohibition  on 
interference  with  provider  advice,  limits 
on  provider  indemnification,  rules 
governing  payments  to  providers,  and 
limits  on  physician  incentive  plans; 

(7)  To  comply  with  all  requirements 
in  subpart  M  of  this  part  governing 
coverage  determinations,  grievances, 
and  appeals; 

(8)  To  comply  with  the  reporting 
requirements  in  §  422.516  and  the 
requirements  in  §422.257  for  submitting 
encounter  data  to  HCFA; 

(9)  That  it  will  be  paid  under  the 
contract  in  accordance  with  the 
payment  rules  in  subpart  F  of  this  part; 

(10)  To  develop  its  annual  ACR,  and 
submit  all  required  information  on 
premiums,  benefits,  and  cost-sharing  by 
May  1,  as  provided  in  subpart  G  of  this 
part; 

(11)  That  its  contract  may  not  be 
renewed  or  may  be  terminated  in 
accordance  with  this  subpart  and 
subpart  N  of  this  part. 

(12)  To  comply  will  all  requirements 
that  are  specific  to  a  particular  type  of 
M+C  plan,  such  as  the  special  rules  for 
private  fee-for-service  plans  in 
§§  422.114  and  422.216  and  the  MSA 
requirements  in  §§  422.56.  422.103.  and 
422.262;  and 

(13)  To  comply  writh  the 
confidentiality  and  enroUee  record 
accuracy  requirements  in  §  422.118. 

(14)  An  M+C  organization's 
compliance  with  paragraphs  (a)(1) 
through  (a)(13)  and  (c)  of  this  section  is 
material  to  performance  of  the  contract. 

(b)  Communication  with  HCFA.  The 
M+C  organization  must  have  the 
capacity  to  communicate  with  HCFA 
electronically. 

(c)  Prompt  payment.  The  M+C 
organization  must  comply  with  the 
prompt  payment  provisions  of  §  422.520 
and  with  instructions  issued  by  HCFA, 


as  they  apply  to  each  type  of  plan 
included  in  the  contract. 

(d)  Maintenance  of  records.  The  M+C 
organization  agrees  to  maintain  for  6 
years  books,  records,  documents,  and 
other  evidence  of  accounting  procedures 
and  practices  that — 

(1)  Are  sufficient  to  do  the  following: 
(i)  Accommodate  periodic  auditing  of 
the  financial  records  (including  data 
related  to  Medicare  utilization,  costs, 
and  computation  of  the  ACR)  of  M+C 
organizations. 

(ii)  Enable  HCFA  to  inspect  or 
otherwise  evaluate  the  quality, 
appropriateness  and  timeliness  of 
services  performed  under  the  contract, 
and  the  facilities  of  the  organization. 

(iii)  Enable  HCFA  to  audit  and  inspect 
any  books  and  records  of  the  M+C 
organization  that  pertain  to  the  ability  of 
the  organization  to  bear  the  risk  of 
potential  financial  losses,  or  to  services 
performed  or  determinations  of  amounts 
payable  under  the  contract. 

(iv)  Properly  reflect  all  direct  and 
indirect  costs  claimed  to  have  been 
incurred  emd  used  in  the  preparation  of 
the  ACR  proposal. 

(v)  Establish  component  rates  of  the 
ACR  for  determining  additional  and 
supplementary  benefits. 

(vi)  Determine  the  rates  utilized  in 
setting  premiums  for  State  insurance 
agency  purposes  and  for  other 
government  and  private  purchasers;  and 

(2)  Include  at  least  records  of  the 
following: 

(i)  Ownership  and  operation  of  the 
M+C  organization's  financial,  medical, 
and  other  record  keeping  systems, 
(ii)  Financial  statements  for  the 
current  contract  period  and  six  prior 
periods. 

(iii)  Federal  income  tax  or 
informational  returns  for  the  current 
contract  period  and  six  prior  periods, 
(iv)  Asset  acquisition,  lease,  sale,  or 
other  action. 

(v)  Agreements,  contracts,  and 
subcontracts. 

(vi)  Franchise,  marketing,  and 
management  agreements. 

(vii)  Schedules  of  charges  for  the  M+C 
organization's  fee-for-service  patients, 
(viii)  Matters  pertaining  to  costs  of 
operations. 

(ix)  Amounts  of  income  received  by 
source  and  payment, 
(x)  Cash  flow  statements, 
(xi)  Any  financial  reports  filed  with 
other  Federal  programs  or  State 
authorities. 

(e)  Access  to  facilities  and  records. 
The  M+C  organization  agrees  to  the 
following: 

(1)  HHS,  the  Comptroller  General,  or 
their  designee  may  evaluate,  through 
inspection  or  other  means — 


(i)  The  quahty.  appropriateness,  and 
timeliness  of  services  furnished  to 
Medicare  enrollees  under  the  contract; 

(ii)  The  facilities  of  the  M+C 
organization;  and 

(iii)  The  eru-ollment  and 
disenrollment  records  for  the  current 
contract  period  and  six  prior  periods. 

(2)  HHS.  the  Comptroller  General,  or 
their  designees  may  audit,  evaluate,  or 
inspect  any  books,  contracts,  medical 
records,  patient  care  docimientation, 
and  other  records  of  the  M+C 
organization,  related  entity,  contractor, 
subcontractor,  or  its  transferee  that 
pertain  to  any  aspect  of  services 
performed,  reconciliation  of  benefit 
liabilities,  and  determination  of 
amounts  payable  under  the  contract,  or 
as  the  Secretary  may  deem  necessary  to 
enforce  the  contract. 

(3)  The  M+C  organization  agrees  to 
make  available,  for  the  purposes 
specified  in  paragraph  (d)  of  this 
section,  its  premises,  physical  facilities 
and  equipment,  records  relating  to  its 
Medicare  enrollees.  and  any  additional 
relevant  information  that  HCFA  may 
require. 

(4)  HHS,  the  Comptroller  General,  or 
their  designee's  right  to  inspect, 
evaluate,  and  audit  extends  through  6 
years  from  the  final  date  of  the  contract 
period  or  completion  of  audit, 
whichever  is  later  unless — 

(i)  HCFA  determines  there  is  a  special 
need  to  retain  a  particular  record  or 
group  of  records  for  a  longer  period  and 
notifies  the  M+C  organization  at  least  30 
days  before  the  normal  disposition  date; 

(ii)  There  has  been  a  termination, 
dispute,  or  fraud  or  similar  fault  by  the 
M+C  organization,  in  which  case  the 
retention  may  be  extended  to  6  years 
from  the  date  of  any  resulting  final 
resolution  of  the  termination,  dispute, 
or  fraud  or  similar  fault;  or 

(iii)  HCFA  determines  that  there  is  a 
reasonable  possibility  of  fraud,  in  which 
case  it  may  inspect,  evaluate,  and  audit 
the  M+C  organization  at  any  time. 

(f)  Disclosure  of  information.  The 
M+C  organization  agrees  to  submit — 

(1)  To  HCFA.  certified  financial 
information  that  must  include  the 
following: 

(i)  Suon  information  as  HCFA  may 
require  demonstrating  that  the 
organization  has  a  fiscally  sound 
operation. 

(ii)  Such  information  as  HCFA  may 
require  pertaining  to  the  disclosure  of 
ownership  and  control  of  the  M+C 
organization. 

(2)  To  HCFA,  all  information  that  is 
necessary  for  HCFA  to  administer  and 
evaluate  the  program  and  to 
simultaneously  establish  and  facilitate  a 
process  for  current  and  prospective 


35102  Federal  Register/ Vol.  63,  No.  123 /Friday.  June  26,  1998/Rule8  and  Regulations 


beneficiaries  to  exercise  choice  in 
obtaining  Medicare  services.  This 
information  includes,  but  is  not  limited 
to: 

(i)  The  benefits  covered  under  an 
M+C  plan; 

(ii)  The  M+C  monthly  basic 
beneficiary  premium  and  M+C  monthly 
supplemental  beneficiary  premium,  if 
any,  for  the  plan  or  in  the  case  of  an 
MSA  plan,  the  M+C  monthly  MSA 
premium. 

(iii)  The  service  area  and  continuation 
area,  if  any.  of  each  plan  and  the 
enrollment  capacity  of  each  plan; 

(iv)  Plan  quahty  and  performance 
indicators  for  the  benefits  under  the 
plan  including  — 

(A)  Disenrollment  rates  for  Medicare 
enrollees  electing  to  receive  benefits 
through  the  plan  for  the  previous  2 
years;  ^ 

(B)  Information  on  Medicare  enrollee 
satisfaction; 

(C)  Information  on  health  outcomes; 

(D)  The  recent  record  regarding 
comphance  of  the  plan  with 
requirements  of  this  part,  as  determined 
by  HCFA;  and 

(E)  Other  information  determined  by 
HCFA  to  be  necessary  to  assist 
beneficiaries  in  making  an  informed 
choice  among  M+C  plans  and 
traditional  Medicare; 

(v)  Information  about  beneficiary 
appeals  and  their  disposition; 

(vi)  Information  regarding  all  formal 
actions,  reviews,  findings,  or  other 
similar  actions  by  States,  other 
regulatory  bodies,  or  any  other 
certifying  or  accrediting  organization; 

(vii)  For  M+C  organizations  offering 
an  MSA  plan,  information  specified  by 
HCFA  for  HCFA's  use  in  preparing  its 
report  to  the  Congress  on  the  MSA 
demonstration,  including  data  specified 
by  HCFA  in  the  areas  of  selection,  use 
of  preventative  care,  and  access  to 
services. 

(viii)  To  HCFA,  any  other  information 
deemed  necessary  by  HCFA  for  the 
administration  or  evaluation  of  the 
Medicare  program. 

(3)  To  its  enrollees  all  informational 
requirements  under  §  422.64  and,  upon 
an  enroUee's,  request  the  financial 
disclosure  information  required  under 
§422.516. 

(g)  Beneficiary  Financial  Protection. 
The  M+C  organization  agrees  to  comply 
with  the  following  requirements: 

(1)  Each  M+C  organization  must  adopt 
and  maintain  arrangements  satisfactory 
to  HCFA  to  protect  its  enrollees  from 
incurring  liability  for  payment  of  any 
fee  that  are  the  legal  obligation  of  the 
M+C  organization.  To  meet  this 
requirement  the  M+C  organization 
must — 


(i)  Ensure  that  all  contractual  or  other 
written  arrangements  with  providers 
prohibit  the  organization's  providers 
fit>m  holding  any  beneficiary  enrollee 
Uable  for  payment  of  any  such  fees;  and 

(ii)  Indemnify  the  beneficiary  enrollee 
for  payment  of  any  fees  that  are  the  legal 
obligation  of  the  M+C  organization  for 
services  furnished  by  providers  that  do 
not  contract,  or  that  have  not  otherwise 
entered  into  an  agreement  with  the  M+C 
organization,  to  provide  services  to  the 
organization's  beneficiary  enrollees. 

(2)  The  M+C  organization  must 
provide  for  continuation  of  enrollee 
health  care  benefits — 

(i)  For  all  enrollees.  for  the  duration 
of  the  contract  period  for  which  HCFA 
payments  have  been  made;  and 

(ii)  For  enrollees  who  are  hospitalized 
on  the  date  its  contract  with  HCFA 
terminates,  or.  in  the  event  of  an 
insolvency,  through  discharge. 

(3)  In  meeting  the  requirements  of  this 
paragraph  (g).  other  than  the  provider 
contract  requirements  specified  in 
paragraph  (g)(1)  of  this  section,  the  M+C 
organization  may  use — 

(i)  Contractual  arrangements; 

(ii)  Insurance  acceptable  to  HCFA; 

(iii)  Financial  reserves  acceptable  to 
HCFA;  or 

(iv)  Any  other  arrangement  acceptable 
to  HCFA. 

(h)  Requirements  of  other  laws  and 
regulations.  (1)  The  M+C  organization 
agrees  to  comply  with — 

(i)  Title  VI  of  the  Qvil  Rights  Act  of 
1964  as  implemented  by  regulations  at 
45  CFR  part  84; 

(ii)  The  Age  Discrimination  Act  of 
1975  as  implemented  by  regulations  at 
45CFRpart91; 

(iii)  The  Americans  With  Disabilities 
Act;  and 

(iv)  Other  laws  appUcable  to 
recipients  of  Federal  funds;  and 

(v)  All  other  applicable  laws  and 
rules. 

(2)  M+C  organizations  receiving 
Federal  payments  under  M+C  contracts, 
and  related  entities,  contractors,  and 
subcontractors  paid  by  an  M+C 
organization  to  fulfill  its  obligations 
under  its  M+C  contract  are  subject  to 
certain  laws  that  are  applicable  to 
individuals  and  entities  receiving 
Federal  funds.  M+C  organizations  must 
inform  all  related  entities,  contractors 
and  subcontractors  that  payments  that 
they  receive  are,  in  whole  or  in  part, 
from  Federal  funds. 

(i)  M+C  organization  relationship  with 
related  entities,  contractors,  and 
subcontractors.  (1)  Notwithstanding  any 
relationship(s)  that  the  M+C 
organization  may  have  with  related 
entities,  contractors,  or  subcontractors, 
the  M+C  organization  maintains 


ultimate  responsibility  for  adhering  to 
and  otherwise  fully  complying  with  all 
terms  and  conditions  of  its  contract  with 
HCFA. 

(2)  The  M+C  organization  agrees  to 
require  all  related  entities,  contractors, 
or  subcontractors  to  agree  that — 

(i)  HHS,  the  Comptroller  General,  or 
their  designees  have  the  right  to  inspect, 
evaluate,  and  audit  any  pertinent 
contracts,  books,  documents,  papers, 
and  records  of  the  related  entity(s), 
contractor(s),  or  subcontractor's) 
involving  transactions  related  to  the 
M+C  contract;  and 

(ii)  HHS',  the  Comptroller  General's, 
or  their  designee's  right  to  inspect, 
evaluate,  and  audit  any  pertinent 
information  for  any  particular  contract 
period  will  exist  through  6  years  from 
the  final  date  of  the  contract  period  or 
from  the  date  of  completion  of  any 
audit,  whichever  is  later. 

(3)  All  contracts  or  written 
arrangements  between  M+C 
organizations  and  providers,  related 
entities,  contractors,  or  subcontractors 
must  contain  the  following: 

(i)  Enrollee  protection  provisions  that 
provide — 

(A)  Consistent  with  paragraph  (g)(1)  of 
this  section,  arrangements  that  prohibit 
providers  from  holding  an  enrollee 
Uable  for  payment  of  any  fees  that  are 
the  obligation  of  the  M+C  Organization; 
and 

(B)  Consistent  with  paragraph  (g)(2)  of 
this  section,  provision  for  the 
continuation  of  benefits. 

(ii)  Accountability  provisions  that 
indicate  that — 

(A)  The  M+C  organization  oversees 
and  is  accountable  to  HCFA  for  any 
functions  or  responsibilities  that  are 
described  in  these  standards;  and 

(B)  The  M+C  organization  may  only 
delegate  activities  or  functions  to  a 
provider,  related  entity,  contractor,  or 
subcontractor  in  a  manner  consistent 
with  requirements  set  forth  at  paragraph 
(i)(4)  of  this  section. 

(iii)  A  provision  requiring  that  any 
services  or  other  activity  performed  by 
a  related  entity,  contractor  or 
subcontractor  in  accordance  with  a 
contract  or  written  agreement  will  be 
consistent  and  comply  with  the  M+C 
organization's  contractual  obligations. 

(4)  If  any  of  the  M+C  organizations' 
activities  or  responsibilities  under  its 
contract  with  HCFA  are  delegated  to 
other  parties,  the  following 
requirements  apply  to  any  related 
entity,  contractor,  subcontractor,  or 
provider: 

(i)  Written  arrangements  must  specify 
delegated  activities  and  reporting 
responsibilities. 
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(ii)  Written  arrangements  must  either 
provide  for  revocation  of  the  delegation 
activities  and  reporting  requirements  or 
specify  other  remedies  in  instances 
where  HCFA  or  the  M+C  organization 
determine  that  such  parties  have  not 
performed  satisfactorily. 

(iii)  Written  arrangements  must 
specify  that  the  performance  of  the 
parties  is  monitored  by  the  M+C 
organization  on  an  ongoing  basis. 

(iv)  Written  arrangements  must 
specify  that  either — 

(A)  The  credentials  of  medical 
professionals  affihated  with  the  party  or 
parties  will  be  either  reviewed  by  the 
M+C  organization;  or 

(B)  The  credentialing  process  will  be 
reviewed  and  approved  by  the  M+C 
organization  and  the  M+C  organization 
must  audit  the  credentialing  process  on 
an  ongoing  basis. 

(v)  All  contracts  or  written 
arrangements  must  specify  that  the 
related  entity,  contractor,  or 
subcontractor  must  comply  with  all 
applicable  Medicare  laws,  regulations, 
and  HCFA  instructions. 

(5)  If  the  M+C  organization  delegates 
selection  of  the  providers,  contractors, 
or  subcontractor  to  another 
organization,  the  M+C  organization's 
written  arrangements  with  that 
organization  must  state  that  the  HCFA- 
contracting  M+C  orgtmization  retains 
the  right  to  approve,  suspend,  or 
terminate  any  such  arrangement. 

(j)  Additional  contract  terms.  The 
M+C  organization  agrees  to  include  in 
the  contract  such  other  terms  and 
conditions  as  HCFA  may  find  necessary 
and  appropriate  in  order  to  implement 
remiirements  in  this  part. 

(k)  Severability  of  contracts.  The 
contract  must  provide  that,  upon 
HCFA's  request — 

(1)  The  contract  will  be  amended  to 
exclude  any  M+C  plan  or  State-licensed 
entity  specified  by  HCFA;  and 

(2)  A  separate  contract  for  any  such 
excluded  plan  or  entity  will  be  deemed 
to  be  in  place  when  such  a  request  is 
made. 

(1)  Certification  of  data  that  determine 
payment.  As  a  condition  for  receiving  a 
monthly  payment  under  subpart  F  of 
this  part,  the  M+C  organization  agrees 
that  its  chief  executive  officer  (CEO)  or 
chief  financial  officer  (CFO)  must 
request  payment  under  the  contract  on 
a  document  that  certifies  the  accuracy, 
completeness,  and  truthfulness  of 
relevant  data  that  HCFA  requests.  Such 
data  include  specified  enrollment 
information,  encounter  data,  and  other 
information  that  HCFA  may  specify. 

(1)  The  CEO  or  CFO  must  certify  that 
each  enroUee  for  whom  the  organization 
is  requesting  payment  is  validly 


enrolled  in  an  M+C  plan  offered  by  the 
organization  and  the  information  relied 
upon  by  HCFA  in  determining  payment 
is  accurate. 

(2)  The  CEO  or  CFO  must  certify  that 
the  encounter  data  it  submits  under 

§  422.257  are  acciu^te,  complete,  and 
truthful. 

(3)  If  such  encounter  data  are 
generated  by  a  related  entity,  contractor, 
or  subcontractor  of  an  M+C 
organization,  such  entity,  contractor,  or 
subcontractor  must  similarly  certify  the 
accuracy,  completeness,  and 
truthfulness  of  the  data. 

(m)  Certification  of  accuracy  of  ACR. 
The  M+C  organization  agrees,  as  a 
condition  for  retaining  (and  not 
providing  additional  benefits  with) 
payment  amounts  below  the  amount  of 
its  ACR,  that  the  information  in  its  ACR 
submission  is  accurate  and  fully 
conforms  to  the  requirements  in 
§422.310. 

%  422.504    Effective  data  and  tarm  of 
contract 

(a)  Effective  date.  The  contract  is 
effective  on  the  date  specified  in  the 
contract  between  the  M+C  organization 
and  HCFA  and,  for  a  contract  that 
provides  for  coverage  under  an  MSA 
plan,  not  earlier  than  January  1999. 

(b)  Term  of  contract.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  each  contract  is  for  a  period  of 
12  months  beginning  on  January  1  and 
ending  on  December  31. 

(c)  Renewal  of  contract.  In  accordance 
with  §  422.506,  contracts  are  renewed 
annually  only  if — 

(1)  HCFA  informs  the  M+C 
organization  that  it  authorizes  a 
renewal;  and 

(2)  The  M+C  organization  has  not 
provided  HCFA  with  a  notice  of 
intention  not  to  renew. 

(d)  Exception.  Prior  to  January  1, 
2002.  at  HCFA's  discretion,  a  contract 
may  be  for  a  term  longer  than  12  months 
and  may  begin  on  a  date  specified  by 
HCFA  other  than  January  1. 

§  422.506    Nonranewal  of  contract 

(a)  Nonrenewal  by  an  M+C 
organization.  (1)  An  M+C  organization 
may  elect  not  to  renew  its  contract  with 
HCFA  as  of  the  end  of  the  term  of  the 
contract  for  any  reason  provided  it 
meets  the  timeframes  for  doing  so  set 
forth  in  paragraphs  (a)(2)  and  (a)(3)  of 
this  section. 

(2)  If  an  M+C  organization  does  not 
intend  to  renew  its  contract,  it  must 
notify — 

(i)  HCFA  in  writing,  by  May  1  of  the 
year  in  which  the  contract  would  end; 

(ii)  Each  Medicare  enrollee,  at  least  90 
days  before  the  date  on  which  the 


nonrenewal  is  effective.  This  notice 
must  include  a  written  description  of 
alternatives  available  for  obtaining 
Medicare  services  within  the  service 
area,  including  alternative  M+C  plans, 
Medigap  options,  and  original  Medicare 
and  must  receive  HCFA  approval. 

(iii)  The  general  public,  at  least  90 
days  before  the  end  of  the  current 
calendar  year,  by  publishing  a  notice  in 
one  or  more  newspapers  of  general 
circulation  in  each  community  located 
in  the  M+C  organization's  service  area. 

(3)  HCFA  may  accept  a  nonrenewal 
notice  submitted  after  May  1  if— 

(i)  The  M+C  organization  notifies  its 
Medicare  enroUees  and  the  public  in 
accordance  with  paragraph  (a)(2)(ii)  and 
(a)(2)(iii)  of  this  section;  and 

(ii)  Acceptance  is  not  inconsistent 
with  the  effective  and  efficient 
administration  of  the  Medicare  program. 

(4)  If  an  M+C  organization  does  not 
renew  a  contract  under  this  paragraph 
(a),  HCFA  will  not  enter  into  a  contract 
with  the  organization  for  5  years  unless 
there  are  special  circumstances  that 
warrant  special  consideration,  as 
determined  by  HCFA. 

(b)  HCFA  decision  not  to  renew.  (1) 
HCFA  may  elect  not  to  authorize 
renewal  of  a  contract  for  any  of  the 
following  reasons: 

(i)  The  M+C  organization  has  not  fully 
implemented  or  shown  discemable 
progress  in  implementing  quality 
improvement  projects  as  defined  in 
§  422.152(d). 

(ii)  The  M+C  organization's  level  of 
enrollment  or  growth  in  enrollment  is 
determined  by  HCFA  to  threaten  the 
viability  of  the  organization  under  the 
M+C  program  and  or  be  an  indicator  of 
beneficiary  dissatisfaction  with  the  M+C 
plan(s)  offered  bv  the  organization. 

(iii)  For  any  of  the  reasons  listed  in 
§  422.510(a),  which  would  also  permit 
HCFA  to  terminate  the  contract. 

(iv)  The  M+C  organization  has 
committed  any  of  the  acts  in 
§  422.752(a)  that  would  support  the 
imposition  of  intermediate  sanctions  or 
civil  money  penalties  under  subpart  O 
of  this  part. 

(2)  Notice.  HCFA  provides  notice  of 
its  decision  whether  to  authorize 
renewal  of  the  contract  as  follows: 

(i)  To  the  M+C  organization  by  May 
1  of  the  contract  year. 

(ii)  If  HCFA  decides  not  to  authorize 
a  renewal  of  the  contract,  to  the  M+C 
organization's  Medicare  enroUees  by 
mail  at  least  90  days  before  the  end  of 
the  current  calendar  year. 

(iii)  If  HCFA  decides  not  to  authorize 
a  renewal  of  the  contract,  to  the  general 
public  at  least  90  days  before  the  end  of 
the  current  calendar  year,  by  publishing 
a  notice  in  one  or  more  newspapers  of 
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general  circulation  in  each  community 
or  county  located  in  the  M-t-C 
organization's  service  area. 

(3)  Notice  of  appeal  rights.  HCFA 
gives  the  M+C  organization  written 
notice  of  its  right  to  appeal  the  decision 
not  to  renew  in  accordance  with 
§422.644. 

§  422.508    Modification  or  termination  of 
contract  by  mutual  consent 

(a)  A  contract  may  be  modified  or 
terminated  at  any  time  by  written 
mutual  consent. 

(1)  If  the  contract  is  terminated  by 
mutual  consent,  except  as  provided  in 
paragraph  (b)  of  this  section,  the  M+C 
organization  must  provide  notice  to  its 
Medicare  enrollees  and  the  general 
public  as  provided  in  §  422.512(b)(2) 
and  (b)(3). 

(2)  If  the  contract  is  modified  by 
mutual  consent,  the  M-t-C  organization 
must  notify  its  Medicare  enrollees  of 
any  changes  that  HCFA  determines  are 
appropriate  for  notification  within 
timeframes  specified  by  HCFA. 

(b)  If  the  contract  terminated  by 
mutual  consent  is  replaced  the  day 
following  such  termination  by  a  new 
M+C  contract,  the  M+C  organization  is 
not  required  to  provide  the  notice 
specified  in  paragraph  (a)(1)  of  this 
section. 


§422.510 
HCFA. 


Termination  of  contract  t>y 


(a)  Termination  by  HCFA.  HCFA  may 
terminate  a  contract  for  any  of  the 
following  reasons: 

(1)  The  M+C  organization  has  failed 
substantially  to  carry  out  the  terms  of  its 
contract  with  HCFA. 

(2)  The  M+C  organization  is  carrying 
out  its  contract  with  HCFA  in  a  manner 
that  is  inconsistent  with  the  effective 
and  efficient  implementation  of  this 
part. 

(3)  HCFA  determines  that  the  M+C 
organization  no  longer  meets  the 
requirements  of  this  part  for  being  a 
contracting  organization. 

(4)  The  M+C  organization  commits  or 
participates  in  fi^udulent  or  abusive 
activities  affecting  the  Medicare 
program,  including  submission  of 
fi^udulent  data. 

(5)  The  M+C  organization  experiences 
financial  difficulties  so  severe  that  its 
ability  to  make  necessary  health  services 
available  is  impaired  to  the  point  of 
posing  an  imminent  and  serious  risk  to 
the  health  of  its  enrollees,  or  otherwise 
fails  to  make  services  available  to  the 
extent  that  such  a  risk  to  health  exists. 

(6)  The  M+C  organization 
substantially  fails  to  comply  with  the 
requirements  in  subpart  M  of  this  part 
relating  to  grievances  and  appeals. 


(7)  The  M+C  organization  fails  to 
provide  HCFA  with  valid  encounter 
data  as  required  under  §  422.257. 

(8)  The  M+C  organization  fails  to 
implement  an  acceptable  quality 
assessment  and  performance 
improvement  program  as  required  under 
subpart  D  of  this  part. 

(9)  The  M+C  organization 
substantially  fails  to  comply  with  the 
prompt  payment  requirements  in 
§422.520. 

(10)  The  M+C  organization 
substantially  fails  to  comply  with  the 
service  access  requirements  in  §  422.112 
or  §422.114. 

(11)  The  M+C  organization  fails  to 
comply  with  the  requirements  of 

§  422.208  regarding  physician  incentive 
plans. 

(b)  Notice.  If  HCFA  decides  to 
terminate  a  contract  for  reasons  other 
than  the  grounds  specified  In 
§  422.510(a)(5),  it  gives  notice  of  the 
termination  as  follows: 

(1)  Termination  of  contract  by  HCFA. 
(i)  HCFA  notifies  the  M+C  organization 
in  writing  90  days  before  the  intended 
date  of  the  termination. 

(ii)  The  M+C  organization  notifies  its 
Medicare  enrollees  of  the  termination  by 
mail  at  least  30  days  before  the  effective 
date  of  the  termination. 

(iii)  The  M+C  organization  notifies  the 
general  public  of  the  termination  at  least 
30  days  before  the  effective  date  of  the 
termination  by  publishing  a  notice  in 
one  or  more  newspapers  of  general 
circulation  in  each  community  or 
county  located  in  the  M+C 
organization's  service  area. 

(2)  Immediate  termination  of  contract 
by  HCFA.  (i)  For  terminations  based  on 
violations  prescribed  in  §  422.510(a)(5), 
HCFA  notifies  the  M+C  organization  in 
writing  that  its  contract  has  been 
terminated  effective  the  date  of  the 
termination  decision  by  HCFA.  If 
termination  is  effective  in  the  middle  of 
a  month,  HCFA  has  the  right  to  recover 
the  prorated  share  of  the  capitation 
payments  made  to  the  M+C  organization 
covering  the  period  of  the  month 
following  the  contract  termination. 

(ii)  HCFA  notifies  the  M+C 
organization's  Medicare  enrollees  in 
writing  of  HCFA's  decision  to  terminate 
the  M+C  organization's  contract.  This 
notice  occiu^  no  later  than  30  days  after 
HCFA  notifies  the  plan  of  its  decision  to 
terminate  the  M+C  contract.  HCFA 
simultaneously  informs  the  Medicare 
eiut)llees  of  alternative  options  for 
obtaining  Medicare  services,  including 
alternative  M+C  organizations  in  a 
similar  geographic  area  and  original 
Medicare. 

(iii)  HCFA  notifies  the  general  public 
of  the  termination  no  later  than  30  days 


after  notifying  the  plan  of  HCFA's 
decision  to  terminate  the  M+C  contract. 
This  notice  is  pubUshed  in  one  or  more 
newspapers  of  general  circulation  in 
each  community  or  county  located  in 
the  M+C  organization's  service  area. 

(c)  Corrective  action  plan — (1) 
General.  Before  terminating  a  contract 
for  reasons  other  than  the  grounds 
specified  in  paragraph  (a)(5)  of  this 
section,  HCFA  provides  the  M+C 
organization  with  reasonable 
opportunity,  not  to  exceed  timeframes 
specified  at  subpart  N  of  this  part,  to 
develop  and  receive  HCFA  approval  of 
a  corrective  action  plan  to  correct  the 
deficiencies  that  are  the  basis  of  the 
proposed  termination. 

(2)  Exception.  If  a  contract  is 
terminated  under  §  422.510(a)(5),  the 
M+C  organization  will  not  have  the 
opportunity  to  submit  a  corrective 
action  plan. 

(d)  Appeal  rights.  If  HCFA  decides  to 
terminate  a  contract,  it  sends  written 
notice  to  the  M+C  organization 
informing  it  of  its  termination  appeal 
rights  in  accordance  with  subpart  N  of 
this  part. 

§  422.51 2    Termlnattcn  of  contract  by  th« 
M+C  organization. 

(a)  Cause  for  termination.  The  M+C 
organization  may  terminate  the  M+C 
contract  if  HCFA  fails  to  substantially 
carry  out  the  terms  of  the  contract. 

(b)  Notice.  The  M+C  organization 
must  give  advance  notice  as  follows: 

(1)  To  HCFA,  at  least  90  days  before 
the  intended  date  of  termination.  This 
notice  must  specify  the  reasons  why  the 
M+C  organization  is  requesting  contract 
termination. 

(2)  To  its  Medicare  eiuollees,  at  least 
60  days  before  the  termination  effective 
date.  This  notice  must  include  a  written 
description  of  alternatives  available  for 
obtaining  Medicare  services  within  the 
services  area,  including  alternative  M+C 
plans,  Medigap  options,  original 
Medicare  and  must  receive  HCFA 
approval. 

(3)  To  the  general  public  at  least  60 
days  before  the  termination  effective 
date  by  publishing  an  HCFA -approved 
notice  in  one  or  more  newspapers  of 
general  circulation  in  each  community 
or  county  located  in  the  M+C 
organization's  geographic  area. 

(c)  Effective  date  of  termination.  The 
effective  date  of  the  termination  is 
determined  by  HCFA  and  is  at  least  90 
days  after  the  date  HCFA  receives  the 
M+C  organization's  notice  of  intent  to 
terminate. 

(d)  HCFA's  liability.  HCFA's  liability 
for  payment  to  the  M+C  organization 
ends  as  of  the  first  day  of  the  month 
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after  the  last  month  for  which  the       ^ 
contract  is  in  effect. 

(e)  Effect  of  termination  by  the 
organization.  HCFA  does  not  enter  into 
an  agreement  with  an  organization  that 
has  terminated  its  contract  within  the 
preceding  5  years  unless  there  are 
circumstances  that  warrant  special 
consideration,  as  determined  by  HCFA. 

§422.514    Mtnlmum  anrolknent 
raqulrwnents. 

(a)  Basic  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  HCFA  does 
not  enter  into  a  contract  imder  this 
subpart  unless  the  organization  meets 
the  following  minimiun  enrollment 
requirement — 

(1)  At  least  5,000  individuals  (or  1,500 
individuals  if  the  organization  is  a  PSO) 
are  enrolled  for  the  purpose  of  recmving 
health  benefits  from  the  organization;  or 

(2)  At  least  1,500  individuals  (or  500 
individuals  if  the  organization  is  a  PSO) 
are  enrolled  for  purposes  of  receiving 
health  benefits  from  the  organization 
and  the  organization  primarily  serves 
individuals  residing  outside  of 
urbanized  areas  as  defined  in  §  412.62(f) 
(or.  in  the  case  of  a  PSO,  the  PSO  meets 
the  requirements  in  §  422.352(c)). 

(3)  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  an  M+C 
organization  must  maintain  a  minimum 
enrollment  as  defined  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  for  the 
duration  of  its  contract. 

(b)  Minimum  Enrollment  Waiver.  (1) 
For  an  organization  that  does  not  meet 
the  applicable  requirement  of  paragraph 
(a)  of  this  section  at  application  for  an 
M+C  contract  or  during  the  first  3  years 
of  such  contract.  HCFA  may  waive  the 
minimum  enrollment  requirement  as 
provided  for  below.  To  receive  a  waiver, 
an  organization  must  demonstrate  to 
HCFA's  satisfaction  that  it  is  capable  to 
administering  and  managing  an  M+C 
contract  and  is  able  to  manage  the  level 
of  risk  required  under  the  contract. 
Factors  that  HCFA  will  take  into 
consideration  in  making  this  evaluation 
include  the  extent  to  which — 

(i)  The  organization  management  and 
providers  have  previous  experience  in 
managing  and  providing  health  care 
services  under  a  risk-based  payment 
arrangement  to  at  least  as  many 
individuals  as  the  applicable  minimum 
enrollment  for  the  entity  as  described  in 
paragraph  (a)  of  this  section,  or 

(ii)  The  organization  has  the  financial 
ability  to  bear  financial  risk  under  an 
M+C  contract.  In  determining  whether 
an  organization  is  capable  of  bearing 
risk.  HCFA  considers  factors  such  as  the 
organization's  management  experience 
as  described  in  paragraph  {b)(l)(i)  of  this 


section  and  stop-loss  insurance  that  is 
adequate  and  acceptable  to  HCFA;  and, 

(iii)  The  organization  is  able  to 
establish  a  marketing  and  enrollment 
process  that  will  allow  it  to  meet  the 
applicable  enrollment  requirement 
specified  in  paragraph  (a)  of  this  section 
prior  to  completion  of  the  third  contract 
year. 

(2)  If  an  M+C  organization  fails  to 
meet  the  enrollment  requirement  in  the 
first  year,  HCFA  may  waive  the 
minimum  requirements  for  another  year 
provided  that  the  organization — 

(i)  Requests  an  additional  minimum 
enrollment  waiver  no  later  than  120 
days  before  the  end  of  the  first  year; 

(ii)  Continues  to  demonstrate  it  is 
capable  of  administering  and  managing 
an  M+C  contract  and  is  able  to  manage 
the  level  of  risk;  and, 

(iii)  Demonstrates  an  acceptable 
marketing  and  enrollment  process. 
Eiu-ollment  projections  for  the  second 
year  of  the  waiver  will  become  the 
organization's  transitional  enrollment 
standard. 

(3)  If  an  M+C  organization  fails  to 
meet  the  enrollment  requirement  in  the 
second  year,  HCFA  may  waive  the 
minimum  requirements  for  the  third 
year  only  if  the  organization  has 
attained  the  transitional  enrollment 
standard  as  described  in  paragraph 
(b){2)(iii)  of  this  section. 

(c)  Failure  to  meet  erutillment 
requirements.  HCFA  may  elect  not  to 
renew  its  contract  with  an  M+C 
organization  that  fails  to  meet  the 
applicable  enrollment  requirement  in 
paragraph  (a)  of  this  section 

§  422.51 6    Reporting  requirements. 

(a)  Required  information.  Each  M+C 
organization  must  have  an  effective 
procedvire  to  develop,  compile, 
evaluate,  and  report  to  HCFA,  to  its 
enrollees.  and  to  the  general  public,  at 
the  times  and  in  the  manner  that  HCFA 
requires,  and  while  safeguarding  the 
confidentiality  of  the  doctor-patient 
relationship,  statistics  and  other 
information  with  respect  to  the 
following: 

(1)  The  cost  of  its  operations. 

(2)  The  patterns  of  utilization  of  its 
services. 

(3)  The  availability,  accessibility,  and 
acceptability  of  its  services. 

(4)  To  the  extent  practical, 
developments  in  the  health  status  of  its 
enrollees. 

(5)  Information  demonstrating  that  the 
M+C  organization  has  a  fiscally  soxmd 
operation. 

(6)  Other  matters  that  HCFA  may 
require. 

(d)  Significant  business  transactions. 
Each  M+C  organization  must  report  to 


HCFA  annually,  within  120  days  of  the 
end  of  its  fiscal  year  (unless  for  good 
cause  shown.  HCFA  authorizes  an 
extension  of  time),  the  following: 

(1)  A  description  of  significant 
business  transactions  (as  defined  in 
§  422.500)  between  the  M+C 
organization  and  a  party  in  interest. 

(2)  With  respect  to  those 
transactions — 

(i)  A  showing  that  the  costs  of  the 
transactions  listed  in  paragraph  (c)  of 
this  section  do  not  exceed  the  costs  that 
would  be  incurred  if  these  transactions 
were  with  someone  who  is  not  a  party 
in  interest;  or 

(ii)  If  they  do  exceed,  a  justification 
that  the  higher  costs  are  consistent  with 
prudent  management  and  fiscal 
soundness  requirements. 

(3)  A  combined  financial  statement 
for  the  M+C  organization  and  a  party  in 
interest  if  either  of  the  following 
conditions  is  met: 

(i)  Thirty-five  percent  or  more  of  the 
costs  of  operation  of  the  M+C 
organization  go  to  a  party  in  interest. 

(ii)  Thirty-five  percent  or  more  of  the 
revenue  of  a  party  in  interest  is  from  the 
M+C  organization. 

(c)  Requirements  for  combined 
financial  statements.  (1)  The  combined 
financial  statements  required  by 
paragraph  (b)(3)  of  this  section  must 
display  in  separate  columns  the 
financial  information  for  the  M+C 
organization  and  each  of  the  parties  in 
interest. 

(2)  Inter-entity  transactions  must  be 
eliminated  in  the  consolidated  column. 

(3)  The  statements  must  have  been 
examined  by  an  independent  auditor  in 
accordance  with  generally  accepted 
accounting  principles  and  must  include 
appropriate  opinions  and  notes. 

(4)  Upon  written  request  from  an  M+C 
organization  showing  good  cause,  HCFA 
may  waive  the  requirement  that  the 
organization's  combined  financial 
statement  include  the  financial 
information  required  in  this  paragraph 
(c)  with  respect  to  a  particular  entity. 

(d)  Reporting  and  disclosure  under 
ERISA.  (1)  For  any  employees'  health 
benefits  plan  that  includes  an  M+C 
organization  in  its  offerings,  the  M+C 
organization  must  furnish,  upon 
request,  the  information  the  plan  needs 
to  fulfill  its  reporting  and  disclosure 
obligations  (with  respect  to  the 
particular  M+C  organization)  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA). 

(2)  The  M+C  organization  must 
furnish  the  information  to  the  employer 
or  the  employer's  designee,  or  to  the 
plan  administrator,  as  the  term 
"administrator"  is  defined  in  ERISA. 
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(e)  Lcxin  information.  Each 
organization  must  notify  HCFA  of  any 
loans  or  other  special  financial 
arrangements  it  makes  with  contractors, 
subcontractors  and  related  entities. 

(f)  EnroUee  access  to  Information. 
Each  M-fC  organization  must  make  the 
information  reported  to  HCFA  under 

§  422.502(f)(1)  available  to  iU  enroUees 
upon  reasonable  request. 

§  422.520     Prompt  payment  by  M+C 
organization. 

(a)  Contract  between  HCFA  and  the 
M+C  organization. 

(1)  The  contract  between  HCTA  and 
the  M-tC  organization  must  provide  that 
the  M+C  organization  will  pay  95 
percent  of  the  "clean  claims"  within  30 
days  of  receipt  if  they  are  submitted  by, 
or  on  behalf  of,  an  enrollee  of  an  M+C 
private  fee-for-service  plan  or  are  claims 
for  services  that  £ire  not  furnished  under 
a  written  agreement  between  the 
organization  and  the  provider. 

12)  The  M+C  organization  must  pay 
interest  on  clean  claims  that  are  not 
paid  within  30  days  in  accordance  with 
sections  1816(c)(2)(B)  and  1842(c)(2)(B). 

(3)  All  other  claims  must  be  approved 
or  denied  within  60  calendar  days  from 
the  date  of  the  request. 

(b)  Contracts  between  M-*-C 
organizations  and  providers  and 
suppliers.  Contracts  or  other  written 
agreements  between  M+C  organizations 
and  providers  must  contain  a  prompt 
payment  provision,  the  terms  of  which 
are  developed  and  agreed  to  by  both  the 
M+C  organization  and  the  relevant 
provider. 

(c)  Failure  to  comply.  If  HCFA 
determines,  after  giving  notice  and 
opportunity  for  hearing,  that  an  M+C 
organization  has  failed  to  make 
payments  in  accordance  with  paragraph 
(a)  of  this  section,  HCFA  may  provide — 

(1)  For  direct  payment  of  tne  simis 
owed  to  providers,  or  M+C  private  fee- 
for-service  plan  enroUees;  and 

(2)  For  appropriate  reduction  in  the 
amounts  that  would  otherwise  be  paid 
to  the  organization,  to  reflect  the 
amounts  of  the  direct  payments  and  the 
cost  of  making  those  payments. 

§  422.524    Special  rules  for  RFB  societies. 

In  order  to  participate  as  an  M+C 
organization,  an  RFB  society — 

(a)  May  not  impose  any  limitation  on 
membership  based  on  any  factor  related 
to  health  status;  and 

(b)  Must  offer,  in  addition  to  the  M+C 
RFB  plan,  health  coverage  to 
individuals  who  are  members  of  the 
church  or  convention  or  group  of 
churches  with  which  the  society  is 
affiliated,  but  who  are  not  entitled  to 
receive  benefits  from  the  Medicare 
program. 


Subpart  L — Effect  of  Change  of 
Ownership  or  Leasing  of  Facilities 
During  Term  of  Contract 

17.  Nomenclature  change. 
Throughout  newly  designated  subpart  L, 
"HMO  or  CMP"  is  revised  to  read  "M+C 
organization"  wherever  it  appears. 

18.  Nomenclature  change. 
Throughout  newly  designated  subpart  L, 
"HMO's  or  CMP's"  are  revised  to  read 
"M+C  organization"  and  "M+C 
organization's"  respectively. 

§422.550    [Amended] 

19.  In  §422.550,  the  following 
changes  are  made: 

a.  In  paragraph  (b),  the  following 
sentence  is  added  at  the  end:  "The  M+C 
organization  must  also  provide  updated 
financial  information  and  a  discussion 
of  the  financial  and  solvency  impact  of 
the  change  of  ownership  on  the 
surviving  organization." 

b.  In  paragraphs  (c)(2)  and  (e), 
"§417.522"  is  revised  to  read 
"§422.552". 

c.  In  paragraph  (d)(2),  "subpart  L"  is 
revised  to  read  "subpart  K". 

§422.552    [Amended] 

20.  In  §  422.552.  in  paragraph  (a)(1), 
the  following  sentence  is  added  at  the 
end:  "The  M+C  organization  also 
provides  HCFA  with  updated  financial 
information  and  a  discussion  of  the 
financial  and  solvency  impact  of  the 
change  of  ownership  on  the  surviving 
organization." 

§422.563    [Amended] 

21.  In  §  422.553,  "subpart  J"  is  revised 
to  read  "subpart  K". 

22.  Subparts  M  through  O  are  added 
to  read  as  follows: 

Subpart  M — Grievances,  Organization 
Determinations  and  Appeals 

422.560  Basis  and  scope. 

422.561  Detinitions. 

422.562  General  provisions. 
422. 564  Grievance  procedures . 
422.566  Organization  determinations. 
422.568  Standard  timeframes  and  notice 

requirements  for  organization 

determinations. 
422.570    Expediting  certain  organization 

determinations. 
422.572     Timeframes  and  notice 

requirements  for  expedited  organization 

determinations. 
422.574     Parties  to  the  organization 

determination. 
422.576    Eflect  of  an  organization 

determination. 
422.578     Right  to  a  reconsideration. 
422.580    Reconsideration  defmed. 
422.582     Request  for  a  standard 

reconsideration. 
422.584    Expediting  certain 

reconsi  derations. 


422.586    Opportimity  to  submit  evidence. 
422.590    Timeframes  and  responsibility  for 

reconsiderations. 
422.592     Reconsideration  by  an  independent 

entity. 
422.594     Notice  of  reconsidered 

determination  by  the  independent  entity. 
422.596    Effect  of  a  reconsidered 

determination. 
422.600    Right  to  a  hearing. 
422.602     Request  for  an  AL)  hearing. 
422.608    Departmental  Appeals  Board 

review. 
422.612     Judicial  review. 
422.616    Reopening  and  revising 

determinations  and  decisions. 
422.618     How  an  M+C  organization  must 

effectuate  reconsidered  determinations 

or  decisions. 
422.620    How  M+C  organizations  must 

notify  enroUees  of  noncoverage  of 

inpatient  hospital  care. 
422.622     Requesting  immediate  PRO  review 

of  noncoverage  of  inpatient  hospital  care. 

Subpart  N — Medicare  Contract  Appeals 

422.641     Contract  determinations. 
422.644     Notice  of  contract  determination. 
422.646    Effect  of  contract  determination. 
422.648    Reconsideration:  Applicability. 
422.650     Request  for  reconsideration. 
422.652     Opportunity  to  submit  evidence. 
422.654     Reconsidered  determination. 
422.656     Notice  of  reconsidered 

determination. 
422.658     Effect  of  reconsidered 

determination. 
422.660    Right  to  a  hearing. 
422.662     Request  for  hearing. 
422.664     Postponement  of  effective  date  of 

contract  determination  when  a  request 

for  a  hearing  with  resp>ect  to  a  contract 

determination  is  filed  timely. 
422.666     Designation  of  hearing  officer. 
422.668     Disqualification  of  hearing  officer. 
422.670    Time  and  place  of  hearing. 
422.672     Appointment  of  representatives. 
422.674    Authority  of  representatives. 
422.676    Conduct  of  hearing. 
422.678     Evidence. 
422.680     Witnesses. 

422.682     Discovery.  _ 

422.684    Prehearing. 
422. 686     Record  of  hearing. 
422.688     Authority  of  hearing  officer. 
422.690    Notice  and  eHiect  of  hearing 

decision. 
422.692    Review  by  the  Administrator. 
422.694     Effect  of  Administrator's  decision. 
422.696     Reopening  of  contract  or 

reconsidered  determination  or  decision 

of  a  hearing  officer  or  the  Administrator. 
422.698    Effect  of  revised  determination. 

Subpart  O — Intermediate  Sanctions 

422.750     Kinds  of  sanctions. 
422.752     Basis  for  imposing  sanctions. 
422.756    Procedures  for  imposing  sanctions. 
422.758    Maximum  amount  of  civil  money 

penalties  imposed  by  HCFA. 
422.760    Other  applicable  provisions. 
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Subpart  M — Grievances,  Organiratlon 
Determinations  and  Appeals 

§  422.560    Basis  and  scope. 

(a)  Statutory  basis.  (1)  Section  1852(f) 
of  the  Act  provides  that  an  M+C 
organization  must  estabhsh  meaningful 
grievance  procedures. 

(2)  Section  1852(g)  of  the  Act 
establishes  requirements  that  an  M+C 
organization  must  meet  concerning 
organization  determinations  and 
appeals. 

(b)  Scope.  This  subpart  sets  forth — 

(1)  Requirements  for  M+C 
organizations  with  respect  to  grievance 
procedures,  organization 
determinations,  and  appeal  procedures. 

(2)  The  rights  of  M+C  enroUees  with 
respect  to  organization  determinations, 
and  grievance  and  appeal  procedures. 

(3)  The  rules  concerning  notice  of 
noncoverage  of  inpatient  hospital  care. 

(4)  The  rules  that  apply  when  an  M+C 
enroUee  requests  immediate  PRO  review 
of  a  determination  that  he  or  she  no 
longer  needs  inpatient  hospital  care. 

§422.561     Definitions. 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise — 

Appeal  means  any  of  the  procedures 
that  deal  with  the  review  of  adverse 
organization  determinations  on  the 
health  care  services  an  enroUee  is 
entitled  to  receive  or  any  amounts  the 
enrollee  must  pay  for  a  service,  as 
defined  under  §  422.566(b).  These 
procedures  include  reconsiderations  by 
the  M+C  organization,  and  if  necessary, 
an  independent  review  entity,  hearings 
before  ALJs,  review  by  the  Departmental 
Appeals  Board  (DAB),  and  judicial 
review. 

Authorized  representative  means  an 
individual  authorized  by  an  enrollee  to 
act  on  his  or  her  behalf  in  obtaining  an 
organization  determination  or  in  dealing 
with  any  of  the  levels  of  the  appeal 
process,  subject  to  the  rules  described  in 
20  CFR  part  404,  subpart  R,  unless 
otherwise  stated  in  this  subpart. 

EnroUee  means  an  M+C  eligible 
individual  who  has  elected  an  M+C 
plan  offered  by  an  M+C  organization,  or 
his  or  her  authorized  representative. 

Grievance  means  any  complaint  or 
dispute  other  than  one  involving  an 
organization  determination,  as  defined 
in  §  422.566(b). 

Physician  has  the  meaning  given  the 
term  in  section  1861(r)  of  the  Act. 

§  422.562    General  provisions. 

(a)  Responsibilities  of  the  M+C 
organization.  (1)  An  M+C  organization, 
with  respect  to  each  M+C  plan  that  it 
offers,  must  establish  and  maintain — 

(i)  A  grievance  procedure  as  described 
in  §  422.564  for  addressing  issues  that 


do  not  involve  organization 
determinations; 

(ii)  A  procedure  for  making  timely 
organization  determinations;  and 

(iii)  Appeal  procedures  that  meet  the 
requirements  of  this  subpart  for  issues 
that  involve  organization 
determinations;  and 

(2)  An  M+C  organization  must  ensure 
that  all  enrollees  receive  written 
information  about  the — 

(i)  Grievance  and  app)eal  procedures 
that  are  available  to  them  through  the 
M+C  organization;  and 

(ii)  Complaint  process  available  to  the 
enrollee  under  the  PRO  process  as  set 
forth  under  section  1154(a)(14)  of  the 
Act. 

(3)  In  accordance  with  subpart  K  of 
this  part,  if  the  M+C  organization 
delegates  any  of  its  responsibilities 
under  this  subpart  to  another  entity  or 
individual  through  which  the 
organization  provides  health  care 
services,  the  M+C  organization  is 
ultimately  responsible  for  ensuring  that 
the  entity  or  individual  satisfies  the 
relevant  requirements  of  this  subpart. 

(b)  Rights  of  M+C  enrollees.  In 
accordance  with  the  provisions  of  this 
subpart,  enrollees  have  the  following 
rights: 

(1)  The  right  to  have  grievances 
between  the  eiuollee  and  the  M+C 
organization  heard  and  resolved,  as 
described  in  §  422.564. 

(2)  The  right  to  a  timely  organization 
determination,  as  provided  under 
§422.566. 

(3)  The  right  to  request  an  expedited 
organization  determination,  as  provided 
imder  §422.570. 

(4)  If  dissatisfied  with  any  part  of  an 
organization  determination,  the 
following  appeal  rights: 

(i)  The  right  to  a  reconsideration  of 
the  adverse  organization  determination 
by  the  M+C  organization,  as  provided 
under  §422.578. 

(ii)  The  right  to  request  an  expedited 
reconsideration,  as  provided  under 
§422.584. 

(iii)  If,  as  a  result  of  a  reconsideration, 
an  M+C  organization  affirms,  in  whole 
or  in  part,  its  adverse  organization 
determination,  the  right  to  an  automatic 
reconsidered  determination  made  by  an 
independent,  outside  entity  contracted 
by  HCFA,  as  provided  in  §  422.592. 

(iv)  The  right  to  an  ALJ  hearing  if  the 
amount  in  controversy  is  $100  or  more, 
as  provided  in  §  422.600. 

(v)  The  right  to  request  DAB  review  of 
the  aLJ  hearing  decision,  as  provided  in 
§422.608. 

(vi)  The  right  to  judicial  review  of  the 
hearing  decision  if  the  amount  in 
controversy  is  $1000  or  more,  as 
provided  in  §422.612. 


(c)  Limits  on  when  this  subpart 
applies.  (1)  If  an  enrollee  receives 
immediate  PRO  review  (as  provided  in 
§  422.622)  of  a  determination  of 
noncoverage  of  inpatient  hospital  care — 

(i)  The  enrollee  is  not  entitled  to 
review  of  that  issue  by  the  M+C 
organization;  and 

(ii)  The  PRO  review  decision  is 
subject  only  to  the  appeal  procedures 
set  forth  in  part  473  of  this  chapter. 

(2)  If  an  enrollee  has  no  further 
liability  to  pay  for  services  that  were 
furnished  by  an  M+C  organization,  a 
determination  regarding  these  services 
is  not  subject  to  appeal. 

(d)  When  other  regulations  apply. 
Unless  this  subpart  provides  otherwise, 
the  regulations  in  20  CFR,  part  404, 
subparts  J  and  R  (covering,  respectively, 
the  administrative  review  and  hearing 
process  and  representation  of  parties 
under  title  II  of  the  Act),  apply  under 
this  subpart  to  the  extent  they  are 
appropriate. 

}422.564    Qrtawance  prooedurM. 

(a)  General  rules  (1)  Each  M+C 
organization  must  provide  meaningful 
procedures  for  timely  hearing  and 
resolution  of  grievances  between 
enrollees  and  the  organization  or  any 
other  entity  or  individual  through 
which  the  organization  provides  health 
care  services  under  any  M+C  plan  it 
offers. 

(2)  Grievance  procedures  must  meet 
any  guidelines  established  by  HCFA. 

(d)  Distinguished  from  organization 
determinations  and  appeals.  Grievance 
procedures  are  separate  and  distinct 
from  organization  determinations  and 
appeal  procedures,  which  address 
organization  determinations. 

(c)  Distinguished  from  the  PRO 
complaint  process.  Under  section 
1154(a)(14)  of  the  Act,  the  PRO  must 
review  beneficiaries'  written  complaints 
about  the  quality  of  services  they  have 
received  under  the  Medicare  program; 
this  process  is  separate  and  distinct 
from  the  grievance  procedures  of  the 
M+C  organization. 

§  422.566    Organization  determinations. 

(a)  Responsibilities  of  the  M+C 
organization.  Each  M+C  organization 
must  have  a  procedure  for  making 
timely  organization  determinations  (in 
accordance  with  the  requirements  of 
this  subpart)  regarding  the  benefits  an 
enrollee  is  entitled  to  receive  under  an 
M+C  plan,  including  basic  benefits  as 
described  under  §  422.100(c)(1)  and 
mandatory  and  optional  supplemental 
benefits  as  described  under  §  422.102, 
and  the  amount,  if  any,  that  the  enrollee 
is  required  to  pay  for  a  health  service. 
The  M+C  organization  must  have  a 
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standard  procedure  for  making 
determinations,  in  accordance  with 
§  422.568,  and  an  expedited  procedure 
for  situations  in  which  applying  the 
standard  procedure  could  seriously 
jeopardize  the  enrollee's  life,  health,  or 
ability  to  regain  maximum  function,  in 
accordance  with  §§  422.570  and 
422.572. 

(b)  Actions  that  are  organization 
determinations.  An  organization 
determination  is  any  determination 
made  by  an  M-t-C  organization  with 
respect  to  any  of  the  following: 

(1)  Payment  for  emergency  services, 
post-stabilization  care,  or  urgently 
needed  services. 

(2)  Payment  for  any  other  health 
services  furnished  by  a  provider  other 
than  the  M-t-C  organization  that  the 
enrollee  believes — 

(i)  Are  covered  under  Medicare;  or 
(ii)  If  not  covered  under  Medicare, 
should  have  been  furnished,  arranged 
for,  or  reimbursed  by  the  M+C 
organization. 

(3)  The  M+C  organization's  refusal  to 
provide  services  that  the  enrollee 
beUeves  should  be  furnished  or 
arranged  for  by  the  M+C  organization 
when  the  enrollee  has  not  received  the 
services  outside  the  M+C  organization. 

(4)  Discontinuation  of  a  service,  if  the 
enrollee  disagrees  with  the 
determination  that  the  service  is  no 
longer  medically  necessary. 

(c)  Who  can  request  an  organization 
determination.  Any  of  the  parties  Usted 
in  §422.574  can  request  an  organization 
determination,  with  the  exception  that 
only  the  parties  listed  in  §  422.570(a) 
can  request  an  expedited  determination. 

§  422.568    Standard  timeframes  and  notice 
requiren>ents  for  organization 
detenninations. 

(a)  Timeframe  for  requests  for  service. 
When  a  party  has  made  a  request  for  a 
service,  the  M+C  organization  must 
notify  the  enrollee  of  its  determination 
as  expeditiously  as  the  enrollee's  health 
condition  requires,  but  no  later  than  14 
calendar  days  after  the  date  the 
organization  receives  the  request  for  a 
standard  organization  determination. 
The  M+C  organization  may  extend  the 
timeframe  by  up  to  14  calendar  days  if 
the  enrollee  requests  the  extension  or  if 
the  organization  justifies  a  need  for 
additional  information  and  how  the 
delay  is  in  the  interest  of  the  enrollee 
(for  example,  the  receipt  of  additional 
medical  evidence  from  noncontract 
providers  may  change  an  M+C 
organization's  decision  to  deny).  The 
M+C  organization  must  notify  the 
enrollee  of  its  determination  as 
expeditiously  as  the  enrollee's  health 


condition  requires,  but  no  later  than 
upon  expiration  of  the  extension. 

(b)  Timeframe  for  requests  for 
payment.  "The  M+C  organization  must 
process  requests  for  payment  according 
to  the  "prompt  payment"  provisions  set 
forth  in  §  422.520. 

(c)  Written  notification  for  denials.  If 
an  M+C  organization  decides  to  deny 
service  or  payment  in  whole  or  in  part, 
it  must  give  the  enrollee  written  notice 
of  the  determination. 

(d)  Content  of  the  notice.  The  notice 
of  any  denial  under  paragraph  (c)  of  this 
section  must — 

(1)  State  the  specific  reasons  for  the 
denial  in  understandable  language; 

(2)  Inform  the  enrollee  of  his  or  her 
right  to  a  reconsideration; 

(3)  Describe  both  the  standard  and 
expedited  reconsideration  processes, 
including  the  enrollee's  rig^t  to  and 
conditions  for  obtaining  an  expedited 
reconsideration  for  service  requests,  and 
the  rest  of  the  appeal  process;  and 

(4)  Comply  wim  any  other 
requirements  specified  by  HCFA. 

(e)  Effect  of  failure  to  provide  timely 
notice.  If  the  M+C  organization  fails  to 
provide  the  enrollee  with  timely  notice 
of  an  organization  determination  as 
sp>ecified  in  this  section,  this  failure 
itself  constitutes  an  adverse 
organization  determination  and  may  be 
appealed. 

§422.570    Expediting  certain  organization 
determinations. 

(a)  Request  for  expedited 
determination.  An  enrollee  or  a 
physician  (regardless  of  whether  the 
physician  is  affihated  with  the  M+C 
organization)  may  request  that  an  M+C 
organization  expedite  an  organization 
determination  involving  the  issues 
described  in  §  422.566(b)(3)  and  (b)(4). 
(This  does  not  include  requests  for 
payment.) 

(b)  How  to  make  a  request.  (1)  To  ask 
for  an  expedited  determination,  an 
enrollee  or  a  physician  must  submit  an 
oral  or  written  request  directly  to  the 
M+C  organization  or,  if  appUcable,  to 
the  entity  responsible  for  making  the 
determination,  as  directed  by  the  M+C 
organization. 

(2)  A  physician  may  provide  oral  or 
written  support  for  a  request  for  an 
expedited  determination. 

(c)  How  the  M+C  organization  must 
process  requests.  The  M+C  organization 
must  establish  and  maintain  the 
following  procedures  for  processing 
reouests  for  expedited  determinations: 

(1)  Establish  an  efficient  and 
convenient  means  for  individuals  to 
submit  oral  or  written  requests.  The 
M+C  organization  must  document  all 
oral  requests  in  writing  and  maintain 
the  documentation  in  the  case  file. 


(2)  Promptly  decide  whether  to 
expedite  a  determination,  based  on  the 
following  requirements: 

(i)  For  a  request  made  by  an  enrollee 
the  M+C  organization  must  provide  an 
expedited  determination  if  it  determines 
that  applying  the  standard  timeframe  for 
making  a  determination  could  seriously 
jeopardize  the  life  or  health  of  the 
enrollee  or  the  enrollee's  ability  to 
regain  maximum  function. 

(ii)  For  a  request  made  or  supported 
by  a  physician,  the  M+C  organization 
must  provide  an  expedited 
determination  if  the  physician  indicates 
that  applying  the  standard  timefi^jne  for 
making  a  determination  could  seriously 
jeopardize  the  life  or  health  of  the 
enrollee  or  the  enrollee's  ability  to 
regain  maximum  function. 

(d)  Actions  following  denial.  If  an 
M+C  organization  denies  a  request  for 
expedited  determination,  it  must  take 
the  following  actions: 

(1)  Automatically  transfer  a  request  to 
the  standard  timeframe  and  make  the 
determination  within  the  14-day 
timeframe  established  in  §  422.568  for  a 
standard  determination.  The  14-day 
period  begins  with  the  day  the  M+C 
organization  receives  the  request  for 
expedited  determination. 

(2)  Give  the  enrollee  prompt  oral 
notice  of  the  denial  and  follow  up, 
within  2  working  days,  with  a  written 
letter  that— 

(i)  Explains  that  the  M+C  organization 
will  process  the  request  using  the  14- 
day  timeframe  for  standard 
determinations; 

(ii)  Informs  the  enrollee  of  the  right  to 
file  a  grievance  if  he  or  she  disagrees 
with  the  M+C  organization's  decision 
not  to  expedite;  and 

(iii)  F*rovides  instructions  about  the 
grievance  process  and  its  timeframes. 

(e)  Action  on  accepted  request  for 
expedited  determination.  If  an  M+C 
organization  grants  a  request  for 
expedited  determination,  it  must  make 
the  determination  and  give  notice  in 
accordance  with  §  422.572. 

(f)  Prohibition  of  punitive  action.  An 
M+C  organization  may  not  take  or 
threaten  to  take  any  pimitive  action 
against  a  physician  acting  on  behalf  or 
in  support  of  an  enrollee  in  requesting 
an  expedited  determination. 

§  422.572    Timeframes  and  notice 
requirements  for  expedited  organization 
determinations. 

(a)  Timeframe.  Except  as  provided  in 
paragraph  (b)  of  this  section,  an  M+C 
organization  that  approves  a  request  for 
expedited  determination  must  make  its 
determination  and  notify  the  enrollee 
(and  the  physician  involved,  as 
appropriate)  of  its  decision,  whether 
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adverse  or  favorable,  as  expeditiously  as 
the  enroUee's  health  condition  requires, 
but  no  later  than  72  hours  after 
receiving  the  request. 

(b)  Extensions.  The  M+C  organization 
may  extend  the  72-hour  deadUae  by  up 
to  14  calendar  days  if  the  enroUee 
requests  the  extension  or  if  the 
organization  justifies  a  need  for 
additional  information  and  how  the 
delay  is  in  the  interest  of  the  enrollee 
(for  example,  the  receipt  of  additional 
medical  evidence  from  noncontract 
providers  may  change  an  M+C 
organization's  decision  to  deny).  The 
M+C  organization  must  notify  the 
enrollee  of  its  determination  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  but  no  later  than 
upon  expiration  of  the  extension. 

(c)  Confirmation  of  oral  notice.  If  the 
M+C  organization  first  notifies  an 
enrollee  of  its  expedited  determination 
orally,  it  must  mail  written  confirmation 
to  the  enrollee  within  2  working  days  of 
the  oral  notification. 

(d)  How  information  from  noncontract 
providers  affects  timeframes  for 
expedited  determinations.  If  an  M+C 
organization  must  recieive  medical 
information  from  noncontract  providers, 
the  72-hour  period  begins  when  the 
organization  receives  that  information. 
Noncontract  providers  must  make 
reasonable  and  diligent  efforts  to 
expeditiously  gather  and  forward  all 
necessary  information  in  order  to 
receive  timely  payment. 

(e)  Content  of  the  notice  of  expedited 
determination.  (1)  The  notice  of  any 
expedited  determination  must  state  the 
specific  reasons  for  the  determination  in 
understandable  language. 

(2)  If  the  determination  is  not 
completely  favorable  to  the  enrollee,  the 
notice  must — 

(i)  Inform  the  enrollee  of  his  or  her 
right  to  a  reconsideration; 

(ii)  Describe  both  the  standard  and 
expedited  reconsideration  processes, 
including  the  enrollee's  right  to  request, 
and  conditions  for  obtaining,  an 
expedited  reconsideration,  and  the  rest 
of  the  appeal  process;  and 

(iii)  Comply  with  any  other 
requirements  specified  by  HCFA. 

(f)  Effect  of  failure  to  provide  a  timely 
notice.  If  the  M+C  organization  fails  to 
provide  the  enrollee  with  timely  notice 
of  an  expedited  organization 
determination  as  specified  in  this 
section,  this  failure  itself  constitutes  an 
adverse  organization  determination  and 
may  be  appealed. 

§  422.574    Parties  to  the  organization 
determination. 

The  parties  to  the  organization 
determination  are — 


(a)  The  enrollee  (including  his  or  her 
authorized  representative); 

(b)  An  assignee  of  the  enrollee  (that  is, 
a  physician  or  other  provider  who  has 
furnished  a  service  to  the  enrollee  and 
formally  agrees  to  waive  any  right  to 
payment  from  the  enrollee  for  that 
service); 

(c)  The  legal  representative  of  a 
deceased  enrollee's  estate;  or 

(d)  Any  other  provider  or  entity  (other 
than  the  M+C  organization)  determined 
to  have  an  appealable  interest  in  the 
proceeding. 

§  422.576    Effect  of  an  organization 
determination . 

The  organization  determination  is 
binding  on  all  parties  unless  it  is 
reconsidered  under  §§422.578  through 
422.596  or  is  reopened  and  revised 
under  §422.616. 

$  422.578    Rigfrt  to  a  reconsideration. 

Any  party  to  an  organization 
determination  (including  one  that  has 
been  reopened  and  revised  as  described 
in  §  422.616)  may  request  that  the 
determination  be  reconsidered  under 
the  procedures  described  in  §422.582, 
which  address  requests  for  a  standard 
reconsideration.  An  enrollee  or 
physician  (acting  on  behalf  of  an 
enrollee)  may  request  an  expedited 
reconsideration  as  described  in 
§422.584. 

S  422.580    Reconsideration  defined. 

A  reconsideration  consists  of  a  review 
of  an  adverse  organization 
determination,  the  evidence  and 
findings  upon  which  it  was  based,  and 
any  other  evidence  the  parties  submit  or 
the  M+C  organization  or  HCFA  obtains. 

§  422.582    Request  for  a  standard 
reconsideration. 

(a)  Method  and  place  for  filing  a 
request.  A  party  to  an  organization 
determination  must  ask  for  a 
reconsideration  of  the  determination  by 
filing  a  written  request  with — 

(1)  The  M+C  organization  that  made 
the  organization  determination; 

(2)  An  SSA  office;  or 

(3)  In  the  case  of  a  qualified  railroad 
retirement  beneficiary,  an  RRB  office. 

(b)  Timeframe  for  filing  a  request. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  a  party  must  file  a  request 
for  a  reconsideration  within  60  calendar 
days  from  the  date  of  the  notice  of  the 
organization  determination.  If  the  SSA 
or  RRB  receives  a  request,  it  forwards 
the  request  to  the  M+C  organization  for 
its  reconsideration.  The  timeframe 
within  which  the  organization  must 
conduct  its  review  begins  when  it 
receives  the  request. 


(c)  Extending  the  time  for  filing  a 
request. 

(1)  General  rule.  If  a  party  shows  good 
cause,  the  M+C  organization  may  extend 
the  timeframe  for  filing  a  request  for 
reconsideration. 

(2)  How  to  request  an  extension  of 
timeframe.  If  the  60-day  period  in  which 
to  file  a  request  for  a  reconsideration  has 
expired,  a  party  to  the  organization 
determination  may  file  a  request  for 
reconsideration  with  the  M+C 
organization,  SSA,  or  an  RRB  office.  If 
SSA  or  RRB  receives  a  request,  it 
forwards  the  request  to  the  M+C 
organization  for  its  reconsideration.  The 
request  for  reconsideration  and  to 
extend  the  timeframe  must — 

(i)  Be  in  writing;  and 
(ii)  State  why  the  request  for 
reconsideration  was  not  filed  on  time. 

(d)  Parties  to  the  reconsideration.  The 
parties  to  the  reconsideration  are  the 
parties  to  the  organization 
determination,  as  described  in 

§  422.574,  and  any  other  provider  or 
entity  (other  than  the  M+C  organization) 
whose  rights  with  respect  to  the 
organization  determination  may  be 
affected  by  the  reconsideration,  as 
determined  by  the  entity  that  conducts 
the  reconsideration. 

(e)  Withdrawing  a  request.  The  party 
who  files  a  request  for  reconsideration 
may  withdraw  it  by  filing  a  written 
request  for  withdrawal  at  one  of  the 
places  Usted  in  paragraph  (a)  of  this 
section. 

§422.584    Expediting  certain 
reconsiderations. 

(a)  Who  may  request  an  expedited 
reconsideration.  An  enrollee  or  a 
physician  (regardless  of  whether  he  or 
she  is  affiUated  with  the  M+C 
organization)  may  request  that  an  M+C 
orgfuiization  expedite  a  reconsideration 
of  a  determination  that  involves  the 
issues  described  in  §  422.566(b)(3)  and 
(b)(4).  (This  does  not  include  requests 
for  payment.)  A  physician  that  requests 
an  expedited  reconsideration  must  be 
acting  on  behalf  of  the  enrollee  as  an 
authorized  representative. 

(b)  How  to  make  a  request.  (1)  To  ask 
for  an  expedited  reconsideration,  an 
enrollee  or  a  physician  acting  on  behalf 
of  an  enrollee  must  submit  an  oral  or 
written  request  directly  to  the  M+C 
organization  or,  if  applicable,  to  the 
entity  responsible  for  making  the 
reconsideration,  as  directed  by  the  M+C 
organization. 

(2)  A  physician  may  provide  oral  or 
written  support  for  a  request  for  an 
expedited  reconsideration. 

(c)  How  the  M+C  organization  must 
process  requests.  The  M+C  organization 
must  establish  and  maintain  the 
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following  procedures  for  processing 
requests  for  expedited  reconsiderations: 

(1)  Handling  of  requests.  The  M+C 
organization  must  establish  an  efficient 
and  convenient  means  for  individuals  to 
submit  oral  or  written  requests, 
document  all  oral  requests  in  writing, 
and  maintain  the  documentation  in  the 
case  file. 

(2)  Prompt  decision.  Promptly  decide 
on  whether  to  expedite  the 
reconsideration  or  follow  the  timeframe 
for  standard  reconsideration  based  on 
the  following  requirements: 

(i)  For  a  request  made  by  an  enroUee, 
the  M-»<^  organization  must  provide  an 
expedited  reconsideration  if  it 
determines  that  applying  the  standard 
timeframe  for  reconsidering  a 
determination  could  seriously 
jeopardize  the  life  or  health  of  the 
enroUee  or  the  enroUee's  ability  to 
regain  maximum  function. 

(ii)  For  a  request  made  or  supported 
by  a  physician,  the  M-t-C  organization 
must  provide  an  expedited 
reconsideration  if  the  physician 
indicates  that  applying  the  standard 
timeframe  for  conducting  a 
reconsideration  could  seriously 
jeopardize  the  life  or  health  of  the 
enroUee  or  the  enrollees  ability  to 
regain  maximum  function. 

Id)  Actions  following  denial.  If  an 
M-fC  organization  denies  a  request  for 
expedited  reconsideration,  it  must  take 
the  following  actions: 

(1)  Automatically  transfer  a  request  to 
the  standard  timeframe  and  make  the 
determination  within  the  30-day 
timeframe  established  in  §  422.590(a). 
The  30-day  p)eriod  begins  the  day  the 
M+C  organization  receives  the  request 
for  expedited  reconsideration. 

(2)  Give  the  enroUee  prompt  oral 
notice,  and  follow  up,  within  2  working 
days,  with  a  written  letter  that — 

(i)  Explains  that  the  M+C  organization 
will  process  the  enroUee's  request  using 
the  30-day  timeframe  for  standard 
reconsiderations; 

(ii)  Informs  the  eru"ollee  of  the  right  to 
file  a  grievance  if  he  or  she  disagrees 
with  the  organization's  decision  not  to 
expedite;  and 

(iii)  Provides  instructions  about  the 
grievance  process  and  its  timeframes. 

(e)  Action  following  acceptance  of  a 
request.  If  an  M+C  organization  grants  a 
request  for  expedited  reconsideration,  it 
must  conduct  the  reconsideration  and 
give  notice  in  accordance  with 

§  422.590(d). 

(f)  Prohibition  of  punitive  action.  An 
M+C  organization  may  not  take  or 
threaten  to  take  any  punitive  action 
against  a  physician  acting  on  behalf  or 
in  support  of  an  enroUee  in  requesting 
an  expedited  reconsideration. 


§  422.5S6    Opportunity  to  submit  evidence. 

The  M+C  organization  must  provide 
the  parties  fo  the  reconsideration  with  a 
reasonable  opportunity  to  present 
evidence  and  allegations  of  fact  or  law, 
related  to  the  issue  in  dispute,  in  person 
as  well  as  in  writing.  In  the  case  of  an 
expedited  reconsideration,  the 
opportunity  to  present  evidence  is 
liinited  by  the  short  timefi^me  for 
making  a  decision.  Therefore,  the  M+C 
organization  must  inform  the  parties  of 
the  conditions  for  submitting  the 
evidence. 

§422.590    Timeframes  and  responsibility 
for  reconsiderations. 

(a)  Standard  reconsideration:  Request 
for  services. 

(1)  If  the  M+C  organization  makes  a 
reconsidered  determination  that  is 
completely  favorable  to  the  enrollee,  the 
M+C  organization  must  issue  the 
determination  (and  effectuate  it  in 
accordance  with  §  422.618(a))  as 
expeditiously  as  the  enroUee's  health 
condition  requires,  but  no  later  than  30 
calendar  days  from  the  date  it  receives 
the  request  for  a  standard 
reconsideration.  The  M+C  organization 
may  extend  the  timefi-ame  by  up  to  14 
calendar  days  if  the  enrollee  requests 
the  extension  or  if  the  organization 
justifies  a  need  for  additional 
information  and  how  the  delay  is  in  the 
interest  of  the  enroUee  (for  example,  the 
receipt  of  additional  medical  evidence 
uom  noncontract  providers  may  change 
an  M+C  organization's  decision  to 
deny).  For  extensions,  the  M+C 
organization  must  issue  and  effectuate 
its  determination  as  expeditiously  as  the 
enroUee's  health  condition  requires,  but 
no  later  than  upon  expiration  of  the 
extension. 

(2)  If  the  M+C  organization  makes  a 
reconsidered  determination  that  affirms, 
in  whole  or  in  part,  its  adverse 
organization  determination,  it  must 
prepare  a  written  explanation  and  send 
the  case  file  to  the  independent  entity 
contracted  by  HCFA  as  expeditiously  as 
the  enroUee's  health  condition  requires, 
but  no  later  than  30  calendar  days  fi-om 
the  date  it  receives  the  request  for  a 
standard  reconsideration  (or  no  later 
than  the  expiration  of  an  extension 
described  in  paragraph  (a)(1)  of  this 
section).  The  organization  must  make 
reasonable  and  diligent  efforts  to  assist 
in  gathering  and  forwarding  information 
to  the  independent  entity. 

(b)  Standard  reconsideration:  Request 
for  payment.  (1)  If  the  M+C  organization 
makes  a  reconsidered  determination 
that  is  completely  favorable  to  the 
enroUee,  the  M+C  organization  must 
issue  its  reconsidered  determination  to 
the  enrollee  (and  effectuate  it  in 


accordance  with  §  422.618(a))  no  later 
than  60  calendeir  days  from  the  date  it 
receives  the  request  for  a  standard 
reconsideration. 

(2)  If  the  M+C  organization  affirms,  in 
whole  orJn  part,  its  adverse 
organization  determination,  it  must 
prepare  a  written  explanation  and  send 
the  case  file  to  the  independent  entity 
contracted  by  HCFA  no  later  than  60 
calendar  days  fi-om  the  date  it  receives 
the  request  for  a  standard 
reconsideration.  The  organization  must 
make  reasonable  and  diligent  efforts  to 
assist  in  gathering  and  forwarding 
information  to  the  independent  entity. 

(c)  Effect  of  failure  to  meet  timeframe 
for  standard  reconsideration.  If  the  M+C 
organization  fails  to  provide  the  enrollee 
with  a  reconsidered  determination 
within  the  timeframes  specified  in 
paragraph  (a)  or  paragraph  (b)  of  this 
section,  this  failure  constitutes  an 
a^rmation  of  its  adverse  organization 
determination,  and  the  M+C 
organization  must  submit  the  file  to  the 
independent  entity  in  the  same  maimer 
as  described  under  paragraphs  (a)(2)  and 
(b)(2)  of  this  section. 

(d)  Expedited  reconsideration — (1) 
Timeframe.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  an  M+C 
organization  that  approves  a  request  for 
expedited  reconsideration  must 
complete  its  reconsideration  and  give 
the  enrollee  (and  the  physician 
involved,  as  appropriate)  notice  of  its 
decision  as  expeditiously  as  the 
enroUee's  health  condition  requires  but 
no  later  than  72  hours  after  receiving  the 
reouest. 

(2)  Extensions.  The  M+C  organization 
may  extend  the  72-hour  deadline  by  up 
to  14  calendar  days  if  the  enrollee 
requests  the  extension  or  if  the 
organization  justifies  a  need  for 
additional  information  and  how  the 
delay  is  in  the  interest  of  the  enrollee 
(for  example,  the  receipt  of  additional 
medical  evidence  from  noncontract 
providers  may  change  an  M+C 
organization's  decision  to  deny).  The 
M+C  organization  must  notify  the 
enrollee  of  its  determination  as 
expeditiously  as  the  enroUee's  health 
condition  requires  but  no  later  than 
upon  expiration  o''  the  extension. 

(3)  Confirmation  of  oral  notice.  If  the 
M+C  organization  first  notifies  an 
enrollee  orally  of  a  completely  favorable 
expedited  reconsideration,  it  must  mail 
written  confirmation  to  the  enrollee 
within  2  working  days. 

(4)  How  information  from  noncontract 
providers  affects  timeframes  for 
expedited  reconsiderations.  If  the  M+C 
organization  must  receive  medical 
information  from  noncontract  providers, 
the  72-hour  period  begins  when  the 
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organization  receives  the  information. 
Noncontract  providers  must  make 
reasonable  and  diligent  efforts  to 
expeditiously  gather  and  forward  all 
necessary  information  in  order  to 
receive  timely  payment. 

(5)  Affirmation  of  an  adverse 
expedited  organization  determination. 
If,  as  a  result  of  its  reconsideration,  the 
M+C  organization  affirms,  in  whole  or 
in  part,  its  adverse  expedited 
organization  determination,  the  M+C 
organization  must  submit  a  written 
explanation  and  the  case  file  to  the 
independent  entity  contracted  by  HCFA 
as  expeditiously  as  the  enrollee's  health 
condition  requires,  but  not  later  than 
within  24  hours  of  its  affirmation.  The 
organization  must  make  reasonable  and 
diligent  efforts  to  assist  in  gathering  and 
forwarding  information  to  the 
independent  entity. 

(e)  Notification  of  enroUee.  If  the  M+C 
organization  refers  the  matter  to  the 
independent  entity  as  described  under 
this  section,  it  must  concurrently  notify 
the  enrollee  of  that  action. 

(f)  Failure  to  meet  timeframe  for 
expedited  reconsideration.  If  the  M+C 
organization  fails  to  provide  the  enrollee 
with  the  results  of  its  reconsideration 
within  the  timeframe  described  in 
paragraph  (d)  of  this  section,  this  failure 
constitutes  an  adverse  reconsidered 
determination,  and  the  M+C 
organization  must  submit  the  file  to  the 
independent  entity  within  24  hours  of 
expiration  of  the  timeframe  set  forth  in 
paragraph  (d)  of  this  section. 

(g)  Wno  must  reconsider  an  adverse 
organization  determination.  (1)  A 
person  or  persons  who  were  not 
involved  in  making  the  organization 
determination  must  conduct  the 
reconsideration. 

(2)  When  the  issue  is  the  M+C 
organization's  denial  of  coverage  based 
on  a  lack  of  medical  necessity,  the 
reconsidered  determination  must  be 
made  by  a  physician  with  expertise  in 
the  field  of  medicine  that  is  appropriate 
for  the  services  at  issue. 

§  422.592    Reconsideration  by  an 
independent  entity. 

(a)  When  the  M+C  organization 
affirms,  in  whole  or  in  part,  its  adverse 
organization  determination,  the  issues 
that  remain  in  dispute  must  be  reviewed 
and  resolved  by  an  independent, 
outside  entity  that  contracts  wdth  HCFA. 

(b)  The  independent  outside  entity 
must  conduct  the  review  as 
expeditiously  as  the  enrollee's  health 
condition  requires  but  must  not  exceed 
the  deadlines  specified  in  the  contract. 

(c)  When  the  independent  entity 
conducts  a  reconsideration,  the  parties 
to  the  reconsideration  are  the  same 


parties  fisted  in  §  422.582(d)  who 
qualified  during  the  M+C  organization's 
reconsideration,  with  the  addition  of  the 
M+C  organization. 

§  422.594    Notice  of  reconsidered 
determination  by  ttia  independent  entity. 

(a)  Responsibility  for  the  notice.  When 
the  independent  entity  makes  the 
reconsidered  determination,  it  is 
responsible  for  mailing  a  notice  of  its 
reconsidered  determination  to  the 
parties  and  for  sending  a  copy  to  HCFA. 

(b)  Content  of  the  notice.  The  notice 
must — 

(1)  State  the  specific  reasons  for  the 
entity's  decisions; 

(2)  If  the  reconsidered  determination 
is  adverse  (that  is,  does  not  completely 
reverse  the  M+C  organization's  adverse 
organization  determination),  inform  the 
parties  of  their  right  to  an  ALJ  hearing 
if  the  amount  in  controversy  is  $100  or 
more; 

(3)  E>escribe  the  procedures  that  a 
party  must  follow  to  obtain  an  ALJ 
hearing;  and 

(4)  Comply  with  any  other 
requirements  specified  by  HCFA. 

$  422.596    Effect  of  a  reconsidarad 
determination. 

A  reconsidered  determination  is  final 
and  binding  on  all  parties  unless  a  party 
files  a  request  for  a  hearing  under  the 
provisions  of  §  422.602,  or  unless  the 
reconsidered  determination  is  revised 
under  §422.616. 

§422.600    Rigtit  to  a  hearing. 

(a)  If  the  amount  remaining  in 
controversy  is  $100  or  more,  any  party 
to  the  reconsideration  (except  the  M+C 
organization)  who  is  dissatisfied  writh 
the  reconsidered  determination  has  a 
right  to  a  hearing  before  an  ALJ.  The 
M+C  organization  does  not  have  the 
right  to  request  a  hearing  before  an  ALJ. 

(b)  The  amount  remaining  in 
controversy,  which  can  include  any 
combination  of  Part  A  and  Fart  B 
services,  is  computed  in  accordance 
with  §  405.740  of  this  chapter  for  Part  A 
services  and  §405.817  of  this  chapter 
for  Part  B  services. 

(c)  If  the  basis  for  the  appeal  is  the 
M+C  organization's  refusal  to  provide 
services,  HCFA  uses  the  projected  value 
of  those  services  to  compute  the  amount 
remaining  in  controversy. 

§  422.602    Request  for  an  AU  hearing. 

(a)  How  and  where  to  file  a  request. 
A  party  must  file  a  written  request  for 
a  hearing  at  one  of  the  places  listed  in 
§  422.582(a)  or  with  the  independent, 
outside  entity.  The  organizations  listed 
in  §  422.582(a)  forward  the  request  to 
the  independent,  outside  entity,  which 


is  responsible  for  transferring  the  case  to 
the  appropriate  ALJ  hearing  office. 

(b)  When  to  file  a  request.  Except 
when  an  ALJ  extends  the  timeframe  as 
provided  in  20  CFR  404.933(c),  a  party 
must  file  a  request  for  a  hearing  within 
60  days  of  the  date  of  the  notice  of  a 
reconsidered  determination. 

(c)  Parties  to  a  hearing.  The  parties  to 
a  hearing  are  the  parties  to  the 
reconsideration,  the  M+C  organization, 
and  any  other  person  or  entity  whose 
rights  with  respyect  to  the 
reconsideration  may  be  affected  by  the 
hearing,  as  determined  by  the  ALJ. 

(d)  When  the  amount  in  controversy  is 
less  than  $100.  (1)  If  a  request  for  a 
hearing  clearly  shows  that  the  amount 
in  controversy  is  less  than  $100,  the  ALJ 
dismisses  the  request. 

(2)  If,  after  a  hearing  is  initiated,  the 
ALJ  finds  that  the  amount  in 
controversy  is  less  than  $100,  he  or  she 
discontinues  the  hearing  and  does  not 
rule  on  the  substantive  issues  raised  in 
the  appeal. 

§  422.608    Departmental  Appeals  Board 
PAB)  review. 

Any  party  to  the  hearing,  including 
the  M+C  organization,  who  is 
dissatisfied  with  the  ALJ  hearing 
decision,  may  request  that  the  DAB 
review  the  ALJ's  decision  or  dismissal. 
Regulations  located  at  20  CFR  404.967 
through  404.984  regarding  SSA  Appeals 
Council  Review  apply  to  DAB  review 
for  matters  addressed  by  this  subpart. 

S  422.61 2    Judicial  review. 

(a)  Review  of  ALJ's  decision.  Any 
party.  Including  the  M+C  organization, 
may  request  judicial  review  (upon 
notifying  the  other  parties)  of  an  ALJ's 
decision  if — 

(1)  The  DAB  denied  the  party's 
request  for  review;  and 

(2)  The  amount  in  controversy  is 
$1,000  or  more. 

(b)  Review  of  DAB  decision.  Any 
party,  including  the  M+C  organization, 
may  request  judicial  review  (upon 
notifying  the  other  parties)  of  the  DAB 
decision  if — 

(1)  It  is  the  final  decision  of  HCFA; 
and 

(2)  The  amount  in  controversy  is 
$1,000  or  more. 

(c)  How  to  request  judicial  review.  A 
party  must  file  a  civil  action  in  a  district 
court  of  the  United  States  in  accordance 
with  section  205(g)  of  the  Act  (see  20 
CFR  422.210  for  a  description  of  the 
procedures  to  follow  in  requesting 
judicial  review). 

§  422.61 6    Reopening  and  revising 
determinations  and  decisions. 

(a)  An  organization  or  reconsidered 
determination  made  by  an  M+C 


35112 


Federal  Register /Vol.  63,  No.  123 /Friday,  June  26,  1998 /Rules  and  Regulations 


organization,  a  reconsidered 
determination  made  by  the  independent 
entity  described  in  §  422.592,  or  the 
decision  of  an  ALJ  or  the  DAB  that  is 
otherwise  final  and  binding  may  be 
reopened  and  revised  by  the  entity  that 
made  the  detennination  or  decision, 
under  the  rules  in  §  405.750  of  this 
chapter. 

(b)  Reopening  may  be  at  the 
instigation  of  any  party. 

(c)  The  filing  of  a  request  for 
reopening  does  not  relieve  the  M+C 
organization  of  its  obligation  to  make 
payment  or  provide  services  as  specified 
in  §422.618. 

(d)  Once  an  entity  issues  a  revised 
determination  or  decision,  any  party 
may  file  an  appeal. 

§  422.618  How  an  M.fC  organization  must 
eflectuate  reconsidered  determtnations  or 
decisions. 

(a)  Reversals  by  the  M+C 
organization — (1)  Requests  for  service. 
If,  on  reconsideration  of  a  request  for 
service,  the  M+C  organization 
completely  reverses  its  organization 
determination,  the  organization  must 
authorize  or  provide  the  service  under 
dispute  as  expeditiously  as  the 
eoroUee's  health  condition  requires,  but 
no  later  than  30  calendar  days  after  the 
date  the  M+C  organization  receives  the 
request  for  reconsideration  (or  no  later 
than  upon  expiration  of  an  extension 
described  in  §  422.590(a)(1)). 

(2)  Requests  for  payment.  If,  on 
reconsideration  of  a  request  for 
payment,  the  M+C  organization 
completely  reverses  its  organization 
determination,  the  organization  must 
pay  for  the  service  no  later  than  60 
calendar  days  after  the  date  the  M+C 
organization  receives  the  request  for 
reconsideration. 

(b)  Reversals  other  than  by  the  M+C 
organization.  If  the  M+C  organization's 
organization  determination  is  reversed 
in  whole  or  in  part  by  the  independent 
outside  entity  or  at  a  higher  level  of 
appeal,  the  M+C  organization  must  pay 
for,  authorize,  or  provide  the  service 
under  dispute  as  expeditiously  as  the 
enroUee's  health  condition  requires,  but 
no  later  than  60  calendar  days  from  the 
date  it  receives  notice  reversing  the 
organization  determination.  The  M+C 
organization  must  also  inform  the 
independent,  outside  entity  that  the 
organization  has  effectuated  the 
decision. 

§  422.620    IHow  M>C  organizations  must 
notify  enroliees  of  noncoverage  of  Inpatient 
hospital  care. 

(a)  EnroUee's  entitlement.  Where  an 
M+C  organization  has  authorized 
coverage  of  the  inpatient  admission  of 


an  enrollee,  either  directly  or  by 
delegation  (or  the  admission  constitutes 
emergency  or  urgently  needed  care,  as 
described  in  §§  422.2  and  422.112(b)), 
the  enrollee  remains  entitled  to 
inpatient  hospital  care  until  he  or  she 
receives  notice  of  noncoverage  of  that 
care. 

(b)  Physician  concurrence  required. 
Before  the  M+C  organization  gives 
notice  of  noncoverage  as  described  in 
paragraph  (c)  of  this  section,  the 
physician  who  is  responsible  for  the 
enroUee's  hospital  care  must  conciu'. 

(c)  Notice  to  the  enrollee.  The  M+C 
organization  must  give  the  enrollee 
written  notice  that  includes  the 
following: 

(1)  The  reason  why  inpatient  hospital 
care  is  no  longer  needed. 

(2)  The  effective  date  of  the  enroUee's 
UabiUty  for  continued  inpatient  care. 

(3)  The  enroUee's  appeal  rights. 

(4)  Comply  with  any  other 
requirements  specified  by  HCFA. 

(d)  Physician  concurrence  when  a 
hospital  determines  if  care  is  necessary. 
If  the  M+C  organization  allows  the 
hospital  to  determine  whether  inpatient 
care  is  necessary,  the  hospital  obtains 
the  concurrence  of  the  contracting 
physician  responsible  for  the  enroUee's 
hospital  care  or  of  another  physician  as 
authorized  by  the  M+C  organization, 
and  notifies  the  eiuoUee,  following  the 
procedures  set  forth  in  §  412.42(c)(3)  of 
this  chapter. 

§422.622     Requesting  imnf>ediate  PRO 
review  of  noncoverage  of  Inpatient  hospital 
care. 

(a)  EnroUee's  right  to  review  or 
reconsideration.  (1)  An  enrollee  who 
wishes  to  appeal  a  determination  by  an 
M+C  organization  or  hospital  that 
inpatient  care  is  no  longer  necessary 
must  request  inunediate  PRO  review  of 
the  determination  in  accordance  with 
paragraph  (b)  of  this  section.  An 
enrollee  who  requests  immediate  PRO 
review  may  remain  in  the  hospital  with 
no  additional  financial  liability  as 
specified  in  paragraph  (c)  of  this 
section. 

(2)  An  enroUee  who  fails  to  request 
immediate  PRO  review  in  accordance 
with  the  procedures  in  paragraph  (b)  of 
this  section  may  request  expedited 
reconsideration  by  the  M+C 
organization  as  described  in  §  422.584, 
but  the  financial  liability  rules  of 
paragraph  (c)  of  this  section  do  not 
apply. 

(b)  Procedures  enrollee  must  follow. 
For  the  immediate  PRO  review  process, 
the  following  rules  apply: 

(1)  The  enrollee  must  submit  the 
request  for  inunediate  review — 


(i)  To  the  PRO  that  has  an  agreement 
with  the  hospital  luider  §  466.78  of  this 
chapter; 
(ii)  In  writing  or  by  telephone:  and 
(iii)  By  noon  of  the  first  working  day 
after  he  or  she  receives  written  notice 
that  the  M+C  organization  or  hospital 
has  determined  that  the  hospital  stay  is 
no  longer  necessary. 

(2)  On  the  date  it  receives  the 
enroUee's  request,  the  PRO  must  notify 
the  M+C  organization  that  the  enrollee 
has  filed  a  request  for  immediate 
review. 

(3)  The  M+C  organization  must 
supply  any  information  that  the  PRO 
requires  to  conduct  its  review  and  must 
make  it  available,  by  phone  or  in 
writing,  by  the  close  of  business  of  the 
first  full  working  day  immediately 
foUowing  the  day  the  enroUee  submits 
the  request  for  review. 

(4)  In  response  to  a  request  from  the 
M+C  organization,  the  hospital  must 
submit  medical  records  and  other 
pertinent  information  to  the  PRO  by 
close  of  business  of  the  first  full  working 
day  immediately  foUowing  the  day  the 
organization  makes  its  request. 

(5)  The  PRO  must  solicit  the  views  of 
the  enroUee  who  requested  the 
immediate  PRO  review. 

(6)  The  PRO  must  make  a 
determination  and  notify  the  enrollee, 
the  hospital,  and  the  M+C  organization 
by  close  of  business  of  the  first  working 
day  after  it  receives  all  necessary 
information  from  the  hospital,  or  the 
organization,  or  both. 

(c)  Liability  for  hospital  costs — (1) 
When  the  M+C  organization  determines 
that  hospital  services  are  not,  or  are  no 
longer,  covered,  (i)  Except  as  provided 
in  paragraph  (c)(l)(ii)  of  this  section,  if 
the  M+C  organization  authorized 
coverage  of  the  inpatient  admission 
directly  or  by  delegation  (or  the 
admission  constitutes  emergency  or 
urgently  needed  care,  as  described  in 
§§422.2  and  422.112(b)),  the 
organization  continues  to  be  financially 
responsible  for  the  costs  of  the  hospital 
stay  when  a  timely  appeal  is  filed  under 
paragraph  (a)(1)  of  this  section  until 
noon  of  the  calendar  day  following  the 
day  the  PRO  notifies  the  enrollee  of  its 
review  determination.  If  coverage  of  the 
hospital  admission  was  never  approved 
by  the  M+C  organization  (or  the 
admission  does  not  constitute 
emergency  or  urgently  needed  care,  as 
described  in  §§  422.2  and  422.112(b)), 
the  M+C  organization  is  liable  for  the 
hospital  costs  only  if  it  is  determined  on 
appeal  that  the  hospital  stay  should 
have  been  covered  under  the  M+C  plan. 

(ii)  The  hospital  may  not  charge  the 
M+C  organization  (or  the  enroUee)  if — 
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(A)  It  was  the  hospital  (acting  on 
behalf  of  the  enrollee)  that  filed  the 
reauest  for  immediate  PRO  review;  and 

(B)  The  PRO  upholds  the  noncoverage 
determination  made  by  the  M+C 
organization. 

(2)  When  the  hospital  determines  that 
hospital  services  are  no  longer  required. 
If  the  hospital  determines  that  inpatient 
hospital  services  are  no  longer 
necessary,  and  the  eru-ollee  could  not 
reasonably  be  expected  to  know  that  the 
services  would  not  be  covered,  the 
hospital  may  not  charge  the  enrollee  for 
inpatient  services  received  before  noon 
of  the  calendar  day  following  the  day 
the  PRO  notifies  the  enrollee  of  its 
review  determination. 

Subpart  N— Medicare  Contract 
Determinations  and  Appeals 

§  422.641    Contract  determinations. 

This  subpart  establishes  the 
procedures  for  making  and  reviewing 
the  following  contract  determinations: 

(a)  A  determination  that  an  entity  is 
not  qualified  to  enter  into  a  contract 
with  HCFA  under  Part  C  of  title  XVIU 
of  the  Act. 

(b)  A  determination  to  terminate  a 
contract  with  an  M+C  organization  in 
accordance  with  §  422.510(a). 

(c)  A  determination  not  to  authorize  a 
renewal  of  a  contract  with  an  M+C 
organization  in  accordance  with 

§  422.506(b). 

§  422.644    Notice  of  contract  determination. 

(a)  When  HCFA  makes  a  contract 
determination,  it  gives  the  M+C 
organization  written  notice. 

(b)  The  notice  specifies — 

(1)  The  reasons  for  the  determination; 
and 

(2)  The  M+C  organization's  right  to 
request  reconsideration. 

(c)  For  HCFA-initiated  terminations. 
HCFA  mails  notice  90  days  before  the 
anticipated  effective  date  of  the 
termination.  For  terminations  based  on 
initial  determinations  described  at 

§  422.510(a)(5),  HCFA  immediately 
notifies  the  M+C  organization  of  its 
decision  to  terminate  the  organization's 
M+C  contract. 

(d)  When  HCFA  determines  that  it 
will  not  authorize  a  contract  renewal. 
HCFA  mails  the  notice  to  the  M+C 
organization  by  May  1  of  the  current 
contract  year. 

§  422.646    Effect  of  contract  determination. 

The  contract  determination  is  final 
and  binding  unless — 

(a)  The  determination  is  reconsidered 
in  accordance  with  §§422.648  through 
422.658; 

(b)  A  timely  request  for  a  hearing  is 
filed  under  §  422.662;  or 


(c)  The  reconsideration  decis.on  is 
revised  as  a  result  of  a  reopening  under 
§422.696. 

§422.648    Reconsideration:  Applicability. 

(a)  Reconsideration  is  the  first  step  for 
appealing  a  contract  determination 
specified  in  §422.641. 

(b)  HCFA  reconsiders  the  specified 
determinations  if  the  M+C  organization 
files  a  written  request  in  accordance 
with  §422.650. 

§  422.650    Request  for  reconsideration. 

(a)  Method  and  place  for  filing  a 
request.  A  request  for  reconsideration 
must  be  made  in  writing  and  filed  with 
any  HCFA  office. 

(b)  Time  for  filing  a  request.  The 
request  for  reconsideration  must  be  filed 
within  15  days  from  the  date  of  the 
notice  of  the  initial  determination. 

(c)  Proper  party  to  file  a  request.  Only 
an  authorized  official  of  the  entity  or 
M+C  organization  that  was  the  subject 
of  a  contract  determination  may  file  the 
request  for  reconsideration. 

(d)  Withdrawal  of  a  request.  The  M+C 
organization  or  M+C  contract  appUcant 
who  filed  the  request  for  a 
reconsideration  may  withdraw  it  at  any 
time  before  the  notice  of  the 
reconsidered  determination  is  mailed. 
The  request  for  withdrawal  must  be  in 
writing  and  filed  with  HCFA. 

§  422.652    Opportunity  to  submit  evidence. 

HCFA  provides  the  M+C  organization 
or  M+C  contract  applicant  and  the 
HCFA  official  or  officials  who  made  the 
contract  determination  reasonable 
opportunity  to  present  as  evidence  any 
documents  or  written  statements  that 
are  relevant  and  material  to  the  matters 
at  issue. 

§422.654    Reconsidered  determination. 

A  reconsidered  determination  is  a 
new  determination  that — 

(a)  Is  based  on  a  review  of  the  contract 
determination,  the  evidence  and 
findings  upon  which  that  was  based, 
and  any  other  written  evidence 
submitted  before  notice  of  the 
reconsidered  determination  is  mailed, 
including  facts  relating  to  the  status  of 
the  M+C  organization  subsequent  to  the 
contract  determination;  and 

(b)  Affirms,  reverses,  or  modifies  the 
initial  determination. 

§  422.656    Notice  of  reconsidered 
determination. 

(a)  HCFA  gives  the  M+C  organization 
or  M+C  contract  applicant  written 
notice  of  the  reconsidered 
determination. 

(b)  The  notice — 

(1)  Contains  findings  with  respect  to 
the  M+C  organization's  qualifications  to 


enter  into  or  remain  under  a  contract 
with  HCFA  pursuant  to  Part  C  of  title 
XVIU  of  the  Act; 

(2)  States  the  specific  reasons  for  the 
reconsidered  determination;  and 

(3)  Informs  the  M+C  organization  or 
M+C  contract  appUcant  of  its  right  to  a 
hearing  if  it  is  dissatisfied  with  the 
determination. 

§  422.658    Effect  of  reconsidered 
determination. 

A  reconsidered  determination  is  final 
and  binding  unless  a  request  for  a 
hearing  is  filed  in  accordance  with 
§  422.662  or  it  is  revised  in  accordance 
with  §  422.696. 

§  422.660    Right  to  a  hearing. 

The  following  parties  are  entitled  to  a 
hetiring: 

(a)  An  applicant  entity  that  has  been 
determined  in  a  reconsidered 
determination  to  be  unqualified  to  enter 
into  a  contract  with  HCFA  under  Part  C 
of  the  Act. 

(b)  An  M+C  organization  whose 
contract  with  HCFA  has  been 
terminated  or  has  not  been  renewed  as 
a  result  of  a  contract  determination  as 
provided  in  §422.641. 

§  422.662    Request  for  hearing. 

(a)  Method  and  place  for  filing  a 
request.  A  request  for  a  hearing  must  be 
made  in  writing  and  filed  by  an 
authorized  official  of  the  applicant 
entity  or  M+C  organization  that  was  the 
party  to  the  determination  under  appeal. 
The  request  for  a  hearing  must  be  filed 
with  any  HCFA  office. 

(b)  Time  for  filing  a  request.  A  request 
for  a  hearing  must  be  filed  within  15 
days  after  the  date  of  the  notice  of 
contract  or  reconsidered  determination. 

(c)  Parties  to  a  hearing.  The  parties  to 
a  hearing  must  be — 

(1)  The  parties  described  in  §  422.660; 

(2)  At  the  discretion  of  the  hearing 
officer,  any  interested  parties  who  make 
a  showing  that  their  rights  may  be 
prejudiced  by  the  decision  to  be 
rendered  at  the  hearing;  and 

(3)  HCFA. 

§  422.664    Postponement  of  effective  date 
of  a  contract  determination  when  a  request 
for  a  hearing  with  respect  to  a  contract 
determination  is  filed  timely. 

(a)  HCFA  postpones  the  proposed 
effective  date  of  the  contract 
determination  to  terminate  a  contract 
with  an  M+C  organization  until  a 
hearing  decision  is  reached  and 
affirmed  by  the  Administrator  following 
review  under  §  422.692  in  instances 
where  an  M+C  organization  requests 
review  by  the  Administrator;  and 

(b)  HCFA  extends  the  current  contract 
at  the  end  of  the  contract  period  (in  the 


35114 


Federal  Register /Vol.  63,  No.  123/Friday,  June  26,  1998 /Rules  and  Regulations 


case  of  a  determination  not  to  renew) 
only — 

(1)  If  HCFA  finds  that  an  extension  of 
the  contract  will  be  consistent  with  the 
purpose  of  this  part;  and 

(2)  For  such  period  as  HCFA  and  the 
M-^C  organization  agree. 

(c)  Exception:  A  contract  terminated 
in  accordcince  with  §  422.510(a)(5)  will 
be  immediately  terminated  and  will  not 
be  postponed  if  a  hearing  is  requested. 

§  422.666    Designation  of  hearing  officer. 

HCFA  designates  a  hearing  officer  to 
conduct  the  hearing.  The  hearing  officer 
need  not  be  an  ALJ. 


§422.668 
officer. 


Disqualification  of  hearing 


(a)  A  hearing  officer  may  not  conduct 
a  hearing  in  a  case  in  which  he  or  she 
is  prejudiced  or  partial  to  any  party  or 
has  cmy  interest  in  the  matter  pending 
for  decision. 

(b)  A  party  to  the  hearing  who  objects 
to  the  designated  hearing  officer  must 
notify  that  officer  in  writing  at  the 
earliest  opportunity. 

(c)  The  hearing  officer  must  consider 
the  objections,  and  may,  at  his  or  her 
discretion,  either  proceed  with  the 
hearing  or  withdraw. 

(1)  If  the  hearing  officer  withdraws, 
HCFA  designates  another  hearing  officer 
to  conduct  the  hearing. 

(2)  If  the  hearing  officer  does  not 
withdraw,  the  objecting  party  may,  after 
the  hearing,  present  objections  and 
request  that  the  officer's  decision  be 
revised  or  a  new  hearing  be  held  before 
another  hearing  officer.  The  objections 
must  be  submitted  in  writing  to  HCFA. 

§  422.670    Time  and  place  of  hearing. 

(a)  The  hearing  officer  fixes  a  time 
and  place  for  the  hearing,  which  is  not 
to  exceed  30  days  from  the  receipt  of  the 
request  foi  the  hearing,  and  sends 
written  notice  to  the  parties.  The  notice 
also  informs  the  parties  of  the  general 
and  specific  issues  to  be  resolved  and 
information  about  the  hearing 
procedure. 

(b)  The  hearing  officer  may,  on  his  or 
her  own  motion,  or  at  the  request  of  a 
party,  change  the  time  and  place  for  the 
hearing.  The  hearing  officer  may 
adjourn  or  postpone  the  hearing. 

(c)  The  hearing  officer  will  give  the 
parties  reasonable  notice  of  any  change 
in  time  or  place  of  hearing,  or  of 
adjournment  or  postponement. 

§  422.672    Appointment  of  representatives. 

A  party  may  appoint  as  its 
representative  at  the  hearing  anyone  not 
disqualified  or  suspended  fi-om  acting  as 
a  representative  before  the  Secretary  or 
otherwise  prohibited  by  law. 


f  422.674    Authority  of  representatives. 

(a)  A  representative  appointed  and 
qualified  in  accordance  with  §  422.672 
may,  on  behalf  of  the  represented 
party — 

(1)  Gives  or  accepts  any  notice  or 
request  pertinent  to  the  proceedings  set 
forth  in  this  subpart; 

(2)  Presents  evidence  and  allegations 
as  to  facts  and  law  in  any  proceedings 
affecting  that  party:  and 

(3)  Obtains  mfbrmation  to  the  same 
extent  as  the  party. 

(b)  A  notice  or  request  sent  to  the 
representative  has  the  same  force  and 
effect  as  if  it  had  been  sent  to  the  party. 

§  422.676    Conduct  of  hearing. 

(a)  The  hearing  is  open  to  the  parties 
and  to  the  public. 

(b)  The  hearing  officer  inquires  fully 
into  all  the  matters  at  issue  and  receives 
in  evidence  the  testimony  of  witnesses 
and  any  documents  that  are  relevant 
and  material. 

(c)  The  hearing  officer  provides  the 
parties  an  opportunity  to  enter  any 
objection  to  the  inclusion  of  any 
document. 

(d)  The  hearing  officer  decides  the 
order  in  which  the  evidence  and  the 
arguments  of  the  parties  are  presented 
and  the  conduct  of  the  hearing. 

§422.678    Evidence. 

The  hearing  officer  rules  on  the 
admissibility  of  evidence  and  may 
admit  evidence  that  would  be 
inadmissible  under  rules  applicable  to 
court  procedures. 

§422.680    Witnesses. 

(a)  The  hearing  officer  may  examine 
the  witnesses. 

(b)  The  parties  or  their  representatives 
are  permitted  to  examine  their  witnesses 
and  cross-examine  witnesses  of  other 
parties. 

§422.682    Discovery. 

(a)  Prehearing  discovery  is  permitted 
upon  timely  request  of  a  party. 

(b)  A  request  is  timely  if  it  is  made 
before  the  beginning  of  the  hearing. 

(c)  A  reasonable  tune  for  inspection 
and  reproduction  of  docuiments  is 
provided  by  order  of  the  hearing  officer. 

(d)  The  hearing  officer's  order  on  all 
discovery  matters  is  final. 

§422.684    Prehearing. 

The  hearing  officer  may  schedule  a 
prehearing  conference  if  he  or  she 
believes  that  a  conference  would  more 
clearly  define  the  issues. 

§  422.686    Record  of  hearing. 

(a)  A  complete  record  of  the 
proceedings  at  the  hearing  is  made  and 
transcribed  and  made  available  to  all 
parties  upon  request. 


(b)  The  record  may  not  be  closed  until 
a  hearing  decision  has  been  issued. 

§  422.688    Authority  of  hearing  officer. 

In  exercising  his  or  her  authority,  the 
hearing  officer  must  comply  with  the 
provisions  of  title  XVIII  and  related 
provisions  of  the  Act,  the  regulations 
issued  by  the  Secretary,  and  general 
instructions  issued  by  HCFA  in 
implementing  the  Act. 


§422.690 
decision. 


Notice  and  effect  of  hearing 


(a)  As  soon  as  practical  after  the  close 
of  the  hearing,  the  hearing  officer  issues 
a  written  decision  that — 

(1)  Is  based  upon  the  evidence  of 
record;  and 

(2)  Contains  separately  numbered 
findings  of  fact  and  conclusions  of  law. 

(b)  'The  hearing  officer  provides  a 
copy  of  the  hearing  decision  to  each 
party. 

(c)  The  hearing  decision  is  final  and 
binding  unless  it  is  reversed  or  modified 
by  the  Administrator  following  review 
under  §  422.692,  or  reopened  and 
revised  in  accordance  with  §  422.696. 

§  422.692    Review  by  ti\*  Administrator. 

(a)  Request  for  Review  by 
Administrator.  An  M+C  organization 
that  has  received  a  hearing  decision 
upholding  a  contract  termination 
determination  may  request  review  by 
the  Administrator  within  15  days  of 
receiving  the  hearing  decision  as 
provided  under  §  422.690(b). 

(b)  Review  by  the  Administrator.  The 
Administrator  shall  review  the  hearing 
officer's  decision,  and  determine,  based 
upon  this  decision,  the  hearing  record, 
and  any  written  arguments  submitted  by 
the  M+C  organization,  whether  the 
termination  decision  should  be  upheld, 
reversed,  or  modified. 

(c)  Decision  by  the  Administrator.  The 
Administrator  issues  a  written  decision, 
and  furnishes  the  decision  to  the  M-t-C 
organization  requesting  review. 

§  422.694    Effect  of  Administrator's 
decision. 

A  decision  by  the  Administrator 
under  section  422.692  is  final  and 
binding  unless  it  is  reopened  and 
revised  in  accordance  with  §  422.696. 

§  422.696    Reopening  of  contract  or 
reconsidered  determination  or  decision  of  a 
hearing  officer  or  the  Administrator. 

(a)  Initial  or  reconsidered 
determination.  HCFA  may  reopen  and 
revise  an  initial  or  reconsider^ 
determination  upon  its  own  motion 
within  one  year  of  the  date  of  the  notice 
of  determination. 

fb)  Decision  of  hearing  officer.  A 
decision  of  a  hearing  officer  that  is 
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unfavorable  to  any  party  and  is 
otherwise  final  may  be  reopened  and 
revised  by  the  hearing  officer  upon  the 
officer's  own  motion  within  one  year  of 
the  notice  of  the  hearing  decision. 
Another  hearing  officer  designated  by 
HCFA  may  reopen  and  revise  the 
decision  if  the  hearing  officer  who 
issued  the  decision  is  unavailable. 

(c)  Decision  of  Administrator.  A 
decision  by  the  Administrator  that  is 
otherwise  final  may  be  reopened  and 
revised  by  the  Administrator  upon  the 
Administrator's  own  motion  within  one 
year  of  the  notice  of  the  Administrator's 
decision. 

(d)  Notices.  (1)  The  notice  of 
reopening  and  of  any  revisions 
following  the  reopening  is  mailed  to  the 
parties. 

(2)  The  notice  of  revision  specifies  the 
reasons  for  revisions. 

%  422.698    Effect  of  revised  determination. 

The  revision  of  a  contract  or 
reconsidered  determination  is  binding 
unless  a  party  files  a  written  request  for 
hearing  of  the  revised  determination  in 
accordance  with  §  422.662. 

Subpart  O — Intermediate  Sanctions 

f  422.750    Kinds  of  sanctions. 

(a)  The  following  intermediate 
sanctions  and  civil  money  penalties 
may  be  imposed: 

(1)  Civil  money  penalties  ranging 
from  $10,000  to  $100,000  depending 
upon  the  violation. 

(2)  Suspension  of  enrollment  of 
Medicare  beneficiaries. 

(3)  Suspension  of  payment  to  the  M+C 
organization  for  Medicare  beneficiaries 
who  enroll. 

(4)  Require  the  M+C  organization  to 
suspend  all  marketing  activities  to 
Medicare  beneficiaries  for  the  M+C  plan 
subject  to  the  intermediate  sanctions. 

(b)  The  enrollment,  payment,  and 
m€U-keting  sanctions  continue  in  effect 
until  HCFA  is  satisfied  that  the 
deficiency  on  which  the  determination 
was  based  has  been  corrected  and  is  not 
likely  to  recur. 

§  422.752    Basis  for  Imposing  sanctions. 

(a)  All  intermediate  sanctions.  For  the 
violations  Usted  below,  HCFA  may 
impose  any  of  the  sanctions  specified  in 
§  422.750  on  any  M+C  organization  that 
has  a  contract  in  effect.  The  M+C 
organization  may  also  be  subject  to 
other  applicable  remedies  available 
under  law. 

(1)  Fails  substantially  to  provide,  to 
an  M+C  enrollee,  medically  necessary 
services  that  the  organization  is  required 
to  provide  (under  law  or  under  the 
contract)  to  an  M+C  enrollee,  and  that 


^lure  adversely  affects  (or  is 
substantially  likely  to  adversely  affect) 
the  enrollee. 

(2)  Imposes  on  M+C  enrollees 
premiums  in  excess  of  the  monthly 
basic  and  supplemental  beneficiary 
premiums  permitted  under  section  1854 
of  the  Act  and  Subpart  G  of  this  part. 

(3)  Expels  or  refuses  to  reenroll  a 
beneficiary  in  violation  of  the 
provisions  of  this  part. 

(4)  Engages  in  any  practice  that  could 
reasonably  be  expected  to  have  the 
effect  of  denying  or  discouraging 
enrollment  of  individuals  whose 
medical  condition  or  history  indicates  a 
need  for  substantial  future  medical 
services. 

(5)  Misrepresents  or  falsifies 
information  that  it  furnishes — 

(i)  To  HCFA;  or 

(ii)  To  an  individual  or  to  any  other 
entity. 

(6)  Fails  to  comply  with  the 
requirements  of  §  422.204,  which 
prohibits  interference  with 
practitioners'  advice  to  enrollees. 

(7)  Fails  to  comply  with  §  422.216, 
which  requires  the  organization  to 
enforce  the  Umit  on  balance  billing 
under  a  private  fee-for  service  plan. 

(8)  Employs  or  contracts  with  an 
individual  who  is  excluded  from 
participation  in  Medicare  under  section 
1128or  1128Aof  the  Act  (or  with  an 
entity  that  employs  or  contracts  with 
such  an  individual)  for  the  provision  of 
any  of  the  following: 

(i)  Health  care. 

(ii)  Utilization  review. 

(iii)  Medical  social  work. 

(iv)  Administrative  services. 

(b)  Suspension  of  enrollment  and 
marketing.  If  HCFA  makes  a 
determination  under  §  422.510(a),  HCFA 
may  impose  the  intermediate  sanctions 
in  §  422.756(c)(1)  and  (c)(3). 

§  422.756    Procedures  for  imposing 
sanction*. 

(a)  Notice  of  Sanction  and 
opportunity  to  respond — (1)  Notice  of 
sanction.  Before  imposing  the 
intermediate  sanctions  specified  in 
paragraph  (c)  of  this  section  HCFA — 

(i)  Sends  a  written  notice  to  the  M+C 
organization  stating  the  nature  and  basis 
of  the  proposed  sanction;  and 

(ii)  Sends  the  OIG  a  copy  of  the 
notice. 

(2)  Opportunity  to  respond.  HCFA 
allows  the  M+C  organization  15  days 
from  receipt  of  the  notice  to  provide 
evidence  that  it  has  not  committed  an 
act  or  failed  to  comply  with  the 
requirements  described  in  §  422.752,  as 
apphcable.  HCFA  may  allow  a  15-day 
addition  to  the  original  15  days  upon 
receipt  of  a  written  request  from  the 


M+C  orgeuiization.  To  be  approved,  the 
request  must  provide  a  credible 
explanation  of  why  additional  time  is 
necessary  and  be  received  by  HCFA 
before  the  end  of  the  15-day  period 
following  the  date  of  receipt  of  the 
sanction  notice.  HCFA  does  not  grant  an 
extension  if  it  determines  that  the  M+C 
organization's  conduct  poses  a  threat  to 
an  enroUee's  health  and  safety. 

(b)  Informal  reconsideration.  If, 
consistent  with  paragraph  (a)(2)  of  this 
section  the  M+C  organization  submits  a 
timely  response  to  HCFA's  notice  of 
sanction,  HCFA  conducts  an  informal 
reconsideration  that: 

(1)  Consists  of  a  review  of  the 
evidence  by  an  HCFA  official  who  did 
not  participate  in  the  initial  decision  to 
imp>ose  a  sanction;  and 

(2)  Gives  the  M+C  organization  a 
concise  written  decision  setting  forth 
the  factual  and  legal  basis  for  the 
decision  that  affirms  or  rescinds  the 
original  determination. 

(c)  Specific  sanctions.  If  HCFA 
determines  that  an  M+C  organization 
has  acted  or  failed  to  act  as  specified  in 
§422.752  and  affirms  this  determination 
in  accordance  with  paragraph  (b)  of  this 
section,  HCFA  may — 

(1)  Require  the  M+C  organization  to 
suspend  acceptance  of  applications 
made  by  Medicare  beneficiaries  for 
enrollment  in  the  sanctioned  M+C  plan 
during  the  sanction  period; 

(2)  In  the  case  of  a  violation  under 

§  422.752(a),  suspend  payments  to  the 
M+C  organization  for  Medicare 
beneficiaries  enrolled  in  the  sanctioned 
M+C  plan  during  the  sanction  period; 
and 

(3)  Require  the  M+C  organization  to 
suspend  all  marketing  activities  for  the 
sanctioned  M+C  plan  to  Medicare 
enrollees. 

(d)  Effective  date  and  duration  of 
sanctions — (1)  Effective  date.  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  a  sanction  is  effective  15  days 
after  the  date  that  the  organization  is 
notified  of  the  decision  to  impose  the 
sanction  or,  if  the  M+C  organization 
timely  seeks  reconsideration  under 
paragraph  (b)  of  this  section,  on  the  date 
specified  in  the  notice  of  HCFA's 
reconsidered  determination. 

(2)  Exception.  If  HCFA  determines 
that  the  M+C  organization's  conduct 
poses  a  serious  threat  to  an  enrollee's 
health  and  safety,  HCFA  may  make  the 
sanction  effective  on  a  date  before 
issuance  of  HCFA's  reconsidered 
determination. 

(3)  Duration  of  sanction.  The  sanction 
remains  in  effect  until  HCFA  notifies 
the  M+C  organization  that  HCFA  is 
satisfied  that  the  basis  for  imposing  the 
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sanction  has  been  corrected  and  is  not 
likely  to  recur. 

(e)  Termination  by  HCFA.  In  addition 
to  or  as  an  alternative  to  the  sanctions 
described  in  paragraph  (c)  of  this 
section.  HCFA  may  decline  to  authorize 
the  renewal  of  an  organization's  contract 
in  accordance  with  §  422.506(b)(2)  and 
(b)(3).  or  terminate  the  contract  in 
accordance  with  §422.510. 

(f)  avil  Money  Penalties.  (1)  If  HCFA 
determines  that  an  M-t-C  organization 
has  committed  an  act  or  failed  to 
comply  with  a  requirement  described  in 
§  422.752,  HCFA  notifies  the  OIG  of  this 
determination,  and  also  notifies  OIG 
when  HCFA  reverses  or  terminates  a 
sanction  imposed  under  this  part. 

(2)  In  the  case  of  a  violation  described 
in  paragraph  (a)  of  §  422.752.  or  a 
determination  under  paragraph  (b)  of 
§  422.752  based  upon  a  violation  under 
§  422.510(a)(4)  (involving  fiaudulent  or 
abusive  activities),  in  accordance  with 
the  provisions  of  42  CFR  parts  1003  and 
1005,  the  OIG  may  impose  civil  money 
penalties  on  the  M-»-C  organization  in 
accordance  with  parts  1003  and  1005  of 
this  title  in  addition  to,  or  in  place  of. 


the  sanctions  that  HCFA  may  impose 
under  paragraph  (c)  of  this  section. 
(3)  In  the  case  of  a  determination 
under  paragraph  (b)  of  §  422.752  other 
than  a  determination  based  upon  a 
violation  under  §  422.510(a)(4).  in 
accordance  with  the  provisions  of  42 
CFR  parts  1003  and  1005,  HCFA  may 
impose  civil  money  penalties  on  the 
M-fC  organization  in  the  amounts 
specified  in  §  422.758  in  addition  to,  or 
in  place  of.  the  sanctions  that  HCFA 
may  impose  under  paragraph  (c)  of  this 
section. 

§422.758     Maximum  amount  o(  civil  mooey 
penalties  imposecl  by  HCFA 

If  HCFA  makes  a  determination  under 
§  422.752(b).  based  on  any 
determination  under  §  422.510(a)  except 
a  determination  under  §  422.510(a)(4), 
HCFA  may  impose  dvil  money 
penalties  in  the  following  amounts: 

(a)  If  the  deficiency  on  which  the 
determination  is  based  has  directly 
adversely  affected  (or  has  the  substantial 
likelihood  of  adversely  affecting)  one  or 
more  M+C  enrollees — $25,000  for  each 
determination. 


(b)  For  each  week  that  a  deficiency 
remains  uncorrected  after  the  week  in 
which  the  M+C  organization  receives 
HCFA's  notice  of  the  determination — 
$10,000. 

§  422.760    Other  applicable  provisions. 

The  provisions  of  section  1128A  of 
the  Act  (except  subsections  (a)  and  (b)) 
apply  to  dvil  money  penalties  under 
this  subpart  to  the  same  extent  that  they 
apply  to  a  dvil  money  penalty  or 
procedure  under  section  1128A  of  the 
Act. 

(Catalog  of  Federal  EXimestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Pro-am) 

Dated:  June  17. 1998. 
Nancj-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  June  18, 1998. 
Doaiui  E.  Shalala. 

Secretary. 

(FR  Doc  98-16731  Filed  &-19-98;  11:35  am] 
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1032 32147 

1033 - 32147 

1036 32147 

1040 — 32147 

1044 32147 

1046 32147 

1049 32147 

1050 32147 

1064 32147 

1065 ™~ 32147 

1068 32147 
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1076 

32147 

1079 

, 32147 

1106 

32147 

1124 

32147 

1126 

32147 

1131 

32147 

1134 

32147 

1135 

^147 

1137 

32147 

1138 

.._ 32147 

1139 

32147 

1230 

1301 

„ 31942 

„ 31943 

1304 

. 31943 

1306 

31943 

8  CFR 

3 31889 

103 

.  31890.  32288 
30105 

209 

„30105 

212 

31895 

214 31872, 

236 

,31874.32113 
32288 

299 

32113 

Proposed  Ruiss: 
208 

.„ _....31945 

214 

9  CFR 

50 

..30415.30419 
34259 

71 

32117 

77 

.._ 30682 

78 , 

Propcsad  Rutes: 

1 

2...._ 

205 

..34264.  34266 

34333 

_ 34333 

31130 

10  CFR 

2 

30 

~ 31840 

.29535 

32 

34 

35 

40 

_.„.32969 

32971 

„..31604 

.29535 

50 „ 

70 _ 

—..29535 

.29536 

71 „ 

32600 

72 

.29535 

140 

31840 

170 „ 

31840 

171 „ 

600 

- _....31840 

.29941 

1010 

30109 

3roocs«d  Rul«s: 

f  1 

34335 

72..._ 

31364 

431 

34758 

11  CFR 

i'roposad  Rulcs: 
9003 

33012 

9033 

33012 

12  CFR 

225 

30369 

226 

33990 

607 

34267 

932 

30584 

Proposed  RulM: 

250 

615 

.32766,  32768 
33281 

13  CFR 

121 

31896 

125 31B96 

126 31896 

Proposed  Rules: 

120 29676 

14  CFR 

11 31866 

21 32972.  34784 

25 „ 34121 

27 34786 

29 32972.  34784 

33 33529 

39 29545.  29546,  301 1 1, 

30112,  30114,30117,30118, 
30119,  30121,  30122.  30124, 
30370,  30372,  30373,  30375, 
30377,  30378,  30687,  31104, 
31106,31107,31108,31338, 
31340.  31345,  31347,  31348, 

31350.  31607,  31608,  31609, 
31610,31612,  31613,31614, 
31616.31916,  32119,  32121, 
32606,  32607,  32608,  32609, 
32719,  31720,  32973,  32975, 
33234,  33244,  33246.  33530, 
33532.  33636,  33637.  33539, 
34268,  34269,  34271,  34274, 
34555,  34556,  34558,  34559, 
34560,  34562.  34563,  34565, 
34567,  34569,  34571,  34572. 
34574,  34676,  34578.  34580, 
34581,  34583,  34585,  34587, 
34589.  34591,  34789,  34790, 

34796.  34798,  34800,  34803 

71 29942.  29943,  29944. 

30043,  30125,  30126,  30380, 
30588,  30589,  30590,  30691, 
30592,  30693,  30594,  30816, 

31351.  31352.  31353,  31355. 
31356.  31618.  31620,  32722, 
32723,  33541,  33542,  33543, 
33544.  33841.  33842.  34804, 

34805.34806 

73 32723.32724 

97 30595,  30597.  33844, 

33845 
121 „ „ 31866 

■  ^O •••••«••.•»••••..• 01  ooo 

129 31866 

135 _ 31866 

Proposed  Rules: 

25 _ 30423 

27 34610 

39 30150,  30152.  30154. 

30155,  30425.  30658,  30660, 
30662.31131.31135,31138, 
31140,31142.31368  31370, 
31372,  31374,  31375,  31377, 
31380,  31382,  32151,  32152. 
32154,  32624,  32771.  33014, 
33016,  33018,  33019.  33293, 
33295.  34135.  34830.  34832. 
34833 

71 29959.  29960,  30156, 

30157,  30159,  30427,  30428, 
30570,  30663,  30664.  30665, 
30666,  31384,  31678,  31679, 
32156,  32157.  32158,  33021, 
33591.  33881,  34136,  34137, 
34836,  34837,  34838,  34839 

15  CFR 

Ch.  VIL..- 32123 

2 .29945 

280..„ 34965 

700 31918 


705 „ 

31622 

902 

2013 

30381 

.29945 

16  CFR 

2 

32977 

4 

32977 

14 

802 

34807 

34592 

1700 

.29948 

Propoeed  Rules: 
1616 

31960 

1700 

17  CFR 

1 32725 

33 

140 

32159 

;.  32726.  3.3848 

32726 

..  .^ 32733 

Proposed  Raiss; 

Ch.  1 

„ 33297 

1 

10 

30668 

30675 

34 

34335 

35 

34335 

201 

240 

18  CFR 

Ch.  1 

33305 

32628 

30675 

37. 

32611 

284  „ 

803 

19  CFR 

10 , 

30127 

32124 

29953 

19 

...32916.  34808 

24 

111 

113 

143 „„ 

162 _... 

163 

178 

181 „ 

-.32916.  34808 
..32916,  34808 
...32916,  34808 
...32916.  34808 
..32916,  34808 
..32916,  34808 
..32916,  34808 
..32916.  34808 

201 „, 

, 30599 

207 

..„ 30599 

Proposed  Rules: 

113 

151 

20  CFR 

209 

31385 

31385 

32612 

255 

29547 

404 .._ u 

416 

„ 30410 

..33545.  33849 

Proposed  Rules: 

404 

416 

31680 

._ 32161 

21  CFR 

10 

32733 

101 30615. 

34097,34101. 

34110 

165 

34084.  34092. 
34104.34107, 
.34112,  34115 
30620 

178 

29548 

510 .29551. 

520 

31623,31931, 

32978 

.29551  31624 

522 

.„ .29551 

524 . 

31931 

801 .. 

29552 

864 

30132 

1240 

29591 

Proposed  Rules: 
10 

32772 

16 „..„.„ 31 143 

70 _ 30160 

73 30160 

80 30 1 60 

81 30160 

82... 30160 

99.... _ 31143 

101 30160 

178 30160 

201. 30160 

310 _ 33592 

334 33592 

701 „ „ 30160 

22  CFR 

514 34276,34808 

23  CFR 

656 33546 

Proposed  Rules: 

655 „ 31960.  31957 

1331 ;._ 33220 

24  CFR 

570 31868 

982 _ 31624 

Proposed  Rules: 

50 30046 

55 „ 30046 

200 >... 32958 

25  CFR 


Proposed  Rules: 
11 


.32631 


26  CFR 

1 ...30621,  33550.  34594 

7 33550 

31 32735 

602 30621,  33550.  34594 

Proposed  Rules; 

1 29961.  32164,  33595, 

34615.34616 
31..~ - 32774 


27  CFR 
9 _. 


.33850 


28  CFR 

16...„ 29591,  34965 

50 _ 29591 

Proposed  Rules: 

16 „....30429 

25 30430 

36 ...29924 

29  CFR 

402 33778 

403 33778 

404 ^..:....33778 

405 33778 

406...._ 33778 

408 „ ....33778 

409 33778 

417 _ 33778 

452 „ 33778 

453 33778 

457 _ 33778 

458 33778 

1625 30624 

1910 33450 

1926 33450 

4044 32614 
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Propoaad  Rules: 

1910 34139,34140 

30CFR 

202 33853 

216 33853 

•JBO 29604.  33853,  34596 

916 31109 

g24 34597 

925 ,. 34277 

931 31112 

938 32615 

943 31 114 

946 34280 

PropoMd  RuIm: 

Ch.ll 32166 

707 34768 

874 34768 

914 32632 

934 33022 

948 32632 


31CFR 
Ch.  V 


.29608 


32CFR 

204 33248 

212 32616 

234..... -. 32618 

318 33248 

3S2a 33248 

383 33248 

706 59612,  31356.  34811 


PropoMd  RuIm: 
286 


.31161 


33CFR 

62 

100. 30142, 

32738.  33574. 


30632, 

34811. 


110 

117 29954, 

33248.  33575, 

165 30143. 

32124.32741. 

34124,  34125 
Propoasd  RuIm: 

100 

117 29676. 


.32739 
31357. 
33576. 

30633. 
33248, 
34287 


.33570 

.33570 

32736, 

34812, 

34813 

34814 

31625. 

33577. 

34123 

31625. 

33578. 

.34288 


151 

165 .31681 


.32774.  33596 
29677,29961. 
30160 

32780 

.32781,33311 


34CFR 

301 .29928 

685 34815 

Proposed  Rules: 

379 34218 

662 _ 33766 

663 33766 

664 33766 

35CFR 

115 33853 

133 29613 

36CFR 

Proposed  Rules: 

Ch.  XI 29679 

13 30162 

1191..„ 29924 


201 30634,  34289 

251 30634 

252 - 30634 

253 30634 

256 30634 

257 30634 

258 30634 

259 30634 

260 30634 

38CFR 

0 33579 

21 34127,34131 

20 33579 

Proposed  Rules: 

36 30162 


39CFR 

232 


.34599 


40CFR 

9 33250 

52 29955.  29957.  31 1 16. 

31120.31121.32126.32621. 

32980,  33854,  34298,  34300, 

34600,  34602 

60 32743 

62 29644,  33250.  34816 

63 31 358.  33782 

80 » 31 627,  3481 8 

81 31014,32128 

141 „ 31732 

159 33580 

180 30636,  31631,  31633, 

31640,31642,  32131,  32134, 

32136.  32138,  32753,  33583, 

34302.  34303,  34304,  34310. 

34318,  34825 

185 32753.  34318.  34825 

186 32753,  34318,  34825 

261 33782 

268 31269 

270 33782 

300 32760.  33855.  34132, 

34320 

721 29646 

745 29908 

Propoasd  Ruiss: 

52 31196,31197,32172, 

32173,  33312,  33314,  34336, 
34618 

60 32783 

62 29687,  34840 

63 29963,  31398,  34336 

69 30438 

72 31197 

75 31197 

80 -. 30438,  31682 

81 - 33597.  33605 

82 - 32044 

141 34142 

142 - 34142 

ISO 30166 

366..„ 31267 

370 31267 

442 34686. 

745 _ 30302 


41CFR 

Proposed  Rules: 
105 


.33023 


37CFR 

1 


.29614.  29620 


42CFR 

400 


..34968 


403  

„ 34968 

410 

411  

34320,  34968 

34968 

417 

34968 

420  

„ 31123 

422 

34968 

441  

29648 

482 

489  

33856 

29648 

493 

32699 

Proposed  Rules: 

Ch.  IV 30166 

405 

30818 

410 

413 

414 

415  

30818,  3388? 

30818 

30818.  33882 

30818 

416 

"KOOOn 

424  

„....30818 

485.......... 

488 

30818 

„ 32290 

43CFR 

20 

34258 

44CFR 
62  , 

32761 

64 

45CFR 
672  

30642 

32761 

1302 

34328 

Proposed  Rules: 

1 42   32784 

670 

29963 

672 

30438 

673 

30438 

1606 

30440 

1623 

„ 30440 

1625  

30440 

1644  .... 

33251 

46CFR 

Proposed 

27 

197 

Rules: 

, 31958 

_ 34840 

47CFR 
0 

29656 

1 

2   

29656.  29957 

31645 

11 

21  

29660 

.....■■■•••■••••-••>• 29oo/ 

53 „... 

54  

— 34603 

33585 

73 

74  

29668,  30144,  30145, 

32981.  33875.  34604 

33875 

76 

80 

29660.  31934 

29656 

90 

32580 

Proposed 
1 

IRulSK 

29687 

2 

15 

18 

31684,  31685 

31684,  34618 

34618 

22 

25 _... 

64 „ 

68 

33890 

31685 

32798.  33890 

31685 

73 

..30173,33892,34619, 

74 

34620,34621,  34622 
33892 

48CFR 
Ch.  1 

34058,  34080 

4 

.34059 

5 „... 

8  

.34079 
.34079 

9   

.34062 

11 

16 

.34062. 

34064 
.34073 

19 ~. 

22 

.34059, 

.34064 
34073 

25 

.34075, 

34076 

27 

..34077 

31  ....V 

35 

36  

.34078, 

,34079 
..34059 
..34059 

44 

..34059 

45 

..34079 

48 

..34078 

52 

.34059, 

34062. 

34073 

..34064 

34064, 

53 

,34076 
.34079 
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..31934 

213  

..33586 

219 

..33586 

222 
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..31935 
...31936 

235  , 

...34605 

245 

...31937 
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253  

.31935 

.31936 

1.33586 
...33586 
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1806 

...32763 

1807  .. 

...32763 

1809  

...32763 
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...32763 

1833 

...32763 

1842 
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...32763 
...32763 
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...32763 

1872 

...32763 

Propossd  Rules: 

216 

...31959 

245 

...31959 
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...31959 

49CFR 

1 

...33589 
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..29668.30411 
30411 

172 

...30411 

173 

....30411 

174  ... 

....30411 
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571  30449,  32179,  34350 

575 30695 

594 30700 

50CFR 

17 31400,  31647.  32981, 

32996 

300 „ 30145,  31938 

648 32143.  32998 

660 30147,  31406,  32764. 

34606 

679 29670,  30148.  30412, 

30644.  31939,  32144,  32765, 

34332 
ProposaO  Ruws: 

17 30453.  31691,  31693. 

32635,  33033.  33034,  33901. 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exduston  Irom 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JUNE  26,  1998 

COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  tMuefJn  tuna; 
published  6-29-98 
ENVIRONMENTAL 
PROTECTION  AOENCY 
Air  programs;  State  authority 
delegations 

Nevada;  published  5-27-98 
Air  quality  impiementation 
plans,  approval  and  * 

promulgation;  various 
States: 

Anzona;  published  5-27-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
1 , 1  -Bis(p-chlorophenyl)-2,2.2- 
tnchloroethanol,  etc.; 
published  6-26-98 
Tolerance  processing  fees 
Increase;  published  5-27- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Video  programming; 
blocking  based  on 
program  ratings;  technical 
requirements;  published  4- 
23-98 

FEDERAL  TRADE 
COMMISSION 

Practice  and  procedure; 
Clear  and  conspicous 

disclosure  in  foreign 

language  advertising  and 

sales  materials; 

enforcement  policy 

statement;  published  6-26- 

98 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
employees: 
Minimum  salary  requirement 

removed;  published  5-27- 

98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
DeerfieW  Beach  Super  Boat 

Race;  putjiished  6-26-98 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administratton 

Ainivorthiness  directives: 
Alexander  Schleicher 
Segelflugzeugbau; 
published  5-13-98 
McDonnell  Douglas; 
published  5-22-98 
Airworthiness  standards: 
Transport  category 
airplanes — 

Braked  roll  conditions; 
published  5-27-98 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
Administrative  cost  tees; 
published  6-26-98f 

RULES  GOING  INTO 
EFFECT  JUNE  27,  1998 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainiyorthiness  directives: 
Raytheon;  published  5-14-98 
Burkhart  Grob  Luft-und 
Raumfahrt;  published  5- 
13-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
connments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 


AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Single  family  housing;  direct 
Section  502  and  504 
programs;  reengineenng 
and  reinvention; 
comments  due  by  6-29- 
98;  published  5-28-98 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Amencans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
comments  due  by  7-1- 
98;  published  6-1-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Critical  habitat  designation — 
West  Coast  steelhead. 
Chinook,  chum,  and 
sockeye  salmon; 
heanngs;  comments 
due  by  6-30-98; 
published  6-4-98 
Fishery  conservation  and 
management: 
Alaska;  fishenes  of 
Exclusive  Economk; 
Zone— 

Paafic  halibut  and  red 
king  crab;  comments 
due  by  6-30-98; 
published  6-4-98 
Caribbean,  Gull  and  South 
Atlantic  fishenes— 
Cantibean  Fishery 
Management  Council; 
heanngs;  comments 
due  by  6-30-98; 
published  6-1-98 
Gulf  of  Mexico  stone 
crab;  comments  due  by 
6-29-98;  published  5-14- 
98 
Canibbean,  Gulf,  and  South 
Atlantic  fishenes— 
South  Atlantic  shrimp; 
comments  due  by  6-29- 
98;  published  4-30-98 
Marine  mammals: 
Endangered  fish  or  wiWIife — 
"Hami"  definition; 
comments  due  by  6-30-, 
98;  published  5-1-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Practice  and  procedure: 
Miscellaneous  amendments; 
comments  due  by  7-2-98; 
published  6-5-98 


DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
and  benefits;  claims 
and  effective  dates; 
comments  due  by  6-29- 
98;  published  4-29-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Public  access  to  information 
and  electronic  filing; 
comment  request  and 
technical  conference; 
comments  due  tjy  6-30- 
98;  pubUshed  5-19-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Particulate  matter  cnteria 
review;  call  for 
information;  comments 
due  by  6-30-98; 
put)lished  4-16-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  faalities  and 
pollutants: 

Wyoming;  comments  due  by 
7-1-98;  published  6-1-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Telecommunications  Act  of 
1996;  implementation — 
Telecommunications 
services,  equipment, 
and  customer  premises 
equipment;  access  by 
persons  with  disabilities; 
comments  due  by  6-30- 
98;  published  5-22-98 
Radio  stations;  tat)te  of 
assignments: 

Texas  et  al.;  comments  due 
by  6-29-98;  published  5- 
19-98 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Hazardous  mitigation  grant 
program;  comments  due 
by  6-30-98;  published  5-1- 
98 
FEDERAL  HOUSING 
RNANCE  BOARD 
Federal  home  loan  bank 
system: 

Bank  directors  election 
process;  comments  due 
by  6-29-98;  published  5- 
13-98 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Freedom  of  Information  Act; 
implementation;  comments 
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due  by  7-1-98;  puUtshed  6- 
1-98 
Thrift  savings  plan: 
Loan  program;  submission 

0*  false  infofmation; 

written  allegation 

investigation  process; 

comments  due  by  7-1-98; 

published  6-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admmistration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanrtizers — 
Sutfosucanic  aad  4-ester 
with  polyethylene  glycol 
nonylphenyl  ether, 
disodium  salt; 
comments  due  by  7-1- 
98;  published  6-1-98 
Medical  devices: 
Humanitanan  use  devices; 
comments  due  by  7-1-98; 
published  4-17-98 
Natural  rutJber-containing 
medical  devices;  user 
labeling;  comments  due 
by  7-1-98:  published  6-1- 
98 
User  medical  devices  and 
(jersons  wtw  refurbish, 
recondrtran,  rebuild, 
service  or  remarket  such 
devices;  compliance  policy 
guides  review  and 
revision;  comments  due 
by  6-29-98;  published  3- 
25-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD-owneo  properties: 
HUD-acquired  smgte  family 
property  disposition; 
comments  due  by  6-29- 
98;  puDlished  5-29-98 

ULTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Indiana;  comments  due  by 
6-29-98;  published  5-29- 
98 

North  Daltota;  comments 
due  by  7-2-98;  published 
6-17-98 

JUSTICE  DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 


vehicular  areas,  and 
reflecting  pools; 
comments  due  t)y  7-1- 
98;  published  6-1-98 
Communications  Assistarx^e 
for  Law  Enforcement  Act; 
implementation: 
Significant  upgrade  or  ma^or 
modification;  definition; 
comments  due  by  6-29- 
98;  published  4-28-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulatiorw: 
Construction  contract 
partnenng;  comments  due 
by  6-29-98;  published  4- 
29-98 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities 
Registration  form  lor 
insurance  company 
separate  accounts 
registered  as  unit 
investment  trusts  tfiat 
offer  variable  life 
Insurance  policies; 
comments  due  by  7-1-98; 
published  3-23-98 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Application  fees  and 
nonimmigrant  visas 
issuance;  visa  fee  waivers 
for  aliens  who  will  be 
engaged  m  charitable 
activities;  comments  due 
by  6-30-98;  published  5-1- 
98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistarx» 
and  benefits;  claims 
and  effective  dates; 
comments  due  by  6-29- 
98.  puDlished  4-29-98 
TRANSPORTATION 
DEPARTMENT 
Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  arxl 
reflecting  pools; 
comments  due  by  7-1- 
98;  published  6-1-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 


Pressurized  fuselages; 
repair  assessment; 
comments  due  by  7-2-98; 
published  4-3-98 

Airworthiness  directives: 
Airbus;  comments  due  by  6- 

29-98;  published  5-28-98 
British  Aerospace; 

comments  due  by  7-3-98; 

published  5-29-98 
Domier;  comments  due  by 

6-29-98;  published  5-28- 

98 
Fokkec  comments  due  by 

6-29-98;  published  5-28- 

98 
New  Piper  Aircraft,  Inc.; 

comments  due  by  7-1-98; 

published  4-23-98 
Pilatus  Aircraft  Ltd.; 

comments  due  by  7-3-98; 

published  5-29-98 
Pilatus  Bntt en- Norman  Ltd.; 

comments  due  by  7-3-98; 

published  5-28-98 
Pratt  &  Whitney;  comments 

due  by  6-30-98;  published 

5-1-98 
Class  D  and  E  airspace; 
comments  due  by  7-1-98; 
published  5-19-98 

Class  E  airspace,  comments 
due  by  6-29-98,  published 
5-15-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  earner  safety  standards: 
Hazardous  materials 
transportation — 
Uniform  forms  arxj 
procedures  for 
registration, 
recommendations; 
report  availability; 
comments  due  by  6-29- 
98;  published  3-31-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 

Educational  assistance 
and  benefits,  daims 
arxl  effective  dates; 
comments  due  by  6-29- 
98;  published  4-29-98 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http7/ 
www.nara.gov/1edreg. 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  ot  Documents, 
U.S.  Government  Pnnting 
Office,  Washington.  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  http.// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  tie 
available. 

H.R.  1847/P.L  105-184 

Telemarketing  Fraud 
Prevention  Act  ol  1998  (June 
23,  1998;  112  Stat.  520) 

'S.  115<VP.L  105-185 

Agncuttural  Research, 
Extension,  and  Education 
Fteform  Act  of  1998  (June  23. 
1998;  112  Stat    523) 

S.  190<VP.L  105-186 

U.S.  Holocaust  Assets 
Commission  Act  ot  1998 
(June  23,  1998;  112  StaL 
611) 

KR.  381 1 /P. L  105-187 

Deadtieat  Parents  Punishment 
Act  of  1998  (June  24,  1998; 
112  Stat.  618) 

Last  List  Iiine  24,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
nofrfication  service  ol  newly 
enacted  public  laws.  To 
subscnbe.  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 

Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
put)lic  laws.  The  text  of  laws 
is  not  available  through  this 
service   PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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Public  Papers 
ofthe 

Presidents 
ofthe 
United  States 

WiUiam  J.  CUnton 

1993 

(Book  I) $51.00 

1993 

(Book  II)    $51.00 

1994 

(Book  I) $66.00 

1994 

(Book  II)    $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 

1996 

(Book  I) $66.00 


Publiahed  by  (K«  Office  of  lh«  Federal  Regitier  National 
Archive*  and  Recordi  Adminitlraiion 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Order  Now! 

The  United  States  Government  Manual 
1997/1998 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  bsts 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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*40  per  copy 


Charge  your  order. 
It's  easy! 


■PS 


Lmted  States  Government 

INFORMAnON 

Order  Procssamg  Coda: 

*7917 

□  YES,  please  send  me copies  of  The  United  States  Government  Manual  1997/98, 

S/N  069-000-00072-0  at  *40  (»50  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  includes  reguteir  domestic  postage  and  handling  and  is  sut)ject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       |    |    |    |    |    I    I    I  -  CD 

□  VISA     □  MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


(expiration  date)     Thank  you  for  your  order! 

Authorizing  signature 
Mail  orders  to: 


»97 


Fax  orders  to: 

Phone  orders  to:  (202)  512-1800 


Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 

(202)512-2250 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WmUt  CompOaboa  << 

Presidential 
Documents 


This  unique  service  provides  up-ttntete 
information  on  Preeidentiai  poicies 
and  anrxxjncements.  It  contains  the 
ful  text  of  the  President's  pubic 
spooches.  statements,  messages  to 
Congress,  news  confererKes,  and  other 
Presidential  materials  roieased  by  the 
White  House. 


The  Weeldy  Conflation  carries  a 
Monday  dateline  and  covers  matenals 
released  during  the  preceding  week 
Each  issue  irwiudes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  chedilist  of  White 


House  press  releases.  ar>d  a  digest 
of  other  Presidential  activittes  and 
White  House  anr>ouncements 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  Natiorwl  Archives  arvj 
Reoxds  Administration. 


Ontw  PnoMMng  Cod* 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


1 I   YES,  please  enter 


Charge  your  order. 

tts  Easy! 

Fax  vour  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Werfdy  Compilatioa  of  Presktential  Doouraits  (PD)  so  I 

□   $80.00  Regular  Mail 


can  keep  up  to  date  on  Presidential  activities, 

□  $137.00  First  Class  Mail 


The  total  cost  of  my  order  is  $ . 


^ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penooal  name) 


(Pleate  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  prfracy,  ckcck  boi  betow: 

^  Do  not  malte  my  name  available  to  other  mailen 

Check  BMthod  of  payncat: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 

n 


-D 


(expiration) 


n 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Federal  Register: 

What  It  I« 

And 

How  To  U»e  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  Uwr  of  tfj«  FedCTai  Register  — 
Code  of  Federai  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register   For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  federai  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


■     Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  pnxjgtiin  oodr 

*6173 


i — I    IIIiS    pkase  send  me  the  following: 


wnd^m 


Chsrg^  your  order. 
Its  Eatyi 
lb  fiu  your  orders  (202)-512-2250 


copws  o«  TtM  F9tfm  R«9wt»r.WlMt  KtoandHowlbUMit,  at  $TjOO  pm  copy.  Stock  No.  06»-00(M)0044-4 
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The  total  cost  (rf  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 
I — I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I     I     I     I     I     I     I     l-f"! 
I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Street  address) 


(City,  Stale.  ZIP  Code) 


(f\eaae  type  or  print) 


(Additionai  address/atteittiofi  line) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 
May  wc  make  your  name/address  available  to  aUier  mailers?  L_l    I     I 


(Credit  card  expiration  date)  Thank  you  for 

your  order! 


(Authorizing  Signature) 


(«ev.  1-93) 


Mail  To:    New  Orders.  Supenntendent  of  Documents 
P.O.  Box  371954.  Pinsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Aflsctod  • 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Ckxle  of 
Federal  Regulations  to  amendatory 
actions  puMshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  forni. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  rerTK>ved,  or  corrected. 
$27  per  year 

Federal  Register  trtdex 

The  index,  covering  the  corrtents  of  the 
daity  Federal  Register,  is  issued  monthly  in 
curmiiative  form.  Entries  are  carried 
primttDy  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  ftodmg  aid  a  mckxlea  m  each  pubkcalion  wtyich  ksls 
federal  Registe'  page  numbers  mm  fhe  dale  ol  pubkcatan 
*i  fhe  federal  fiegsief 


Superintendent  of  Documents  Subscription  Order  Form 


0»*r  ProcmmtnQ  CodK 

*5421 


[U    YES,  enter  the  following  indicated  subscriptions  for  one  year 


Charge  your  order. 

Its  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year 
.  Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  ckcdi  box  below. 

Q  Do  not  make  my  name  available  to  other  mailen 

Check  method  of  payment: 

□  Check  payable  to  Supenntendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


1  1    1    ... 

1       (expiratioa) 

-D 


(Street  address) 


(aty,Sute,  Zip  code) 


(Daytime  phone  mcluding  area  code) 


(Purchase  order  oo.) 


(Authorizmg  signature) 

Thank  you  for  your  order! 

Mail  to:    Supenntendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  Of  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  wben  to  expect  your  renewal  notice  and  keep  a  good  tliinf  cominc.  To  keep  our  subscriptioD 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  ant  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example. 


••••«•••••••••«••«•••••••••• 


A  renewai  notice  will  be 
-,<;nt  approximatelv  "JO  days 
before  the  sliowa  itate. 


DEC97R  I 


KFH      3M:TH212J 
JOHN  SMITH 
212    MAIN    3TRZET 
FORESTVILI-E  MD  20747 


A  renewal  notice  will  be 
sent  approximatelv  "JO  days 
before  (be  shovrn  date. 

/ 


JAFRDO      3MITH212J  DEC97  R  I 

:  JOHN   SMITH 

:  212  MAIN  STREET 

:  FC»ESTVILL£  MD  20747 

• 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documrais,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  sovice 
will  be  reinstated. 

To  cfaanfe  your  addreas:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supehniendem  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

To  inquire  about  your  subscription  scrvkx:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Aon:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


*5468 


Superintendent  of  Documents  Subscription  Oder  Form      Charge  your  order. 

Hs  Easy! 

p-^»-Q  Fax  your  orders  (202)  512-2250 

LJTtO|  ptease  enter  my  siiDScnptions  as  folo%vs:  Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $. 


..  (Price  inclixtes 


subscriptions  to  Federal  Register  (FR);  /nc/udmg  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  on/y  jFRDO),  at  $555  each  per  year. 

For  privacy,  cbeck  box  below: 

Q  Do  not  niake  nny  name  available  to  other  nnailers 
Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 

Q GPO  Deposit  Account    [    |    [    |    |    |    |    \-\~\ 
QVISA     3  MasterCard 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Como«ny  or  o*formi  rtamc 


(PWm  type  ex  pnnt) 


Additional  adOPMA/anantior  in* 


Strvst  addrvM 


Oty.  Stat*  Zip  cods 


(•xpiratkxi  data) 


I  I   I   I   I   I  I   I   IT 


I 


Thank  you  for  your  ordwl 


Daytma  phona  including  ar»a  coda 


Purchasa  ofdar  rnjm£)af  (opticnaO 


AuttxxizinQ  aignatijra 

I  To:  Supenntendent  of  Documents 

P.O.  Box  371964,  Pittsburgh.  PA  15250-7954 
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Rules  and  Regulations 


Federal  Register 

Vol.  63.  No.  124 

Monday.  June  29.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eflect,  most  o1  which 
are  keyed  to  and  coditied  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 

8  CFR  Part  3 

[EOIR  No.  121 P;  AG  Order  No.  2162-08] 

RIN1125-AA23 

Executive  Office  for  immigration 
Review;  Motion  To  Reopen: 
Suspension  of  Deportation  and 
Cancellation  of  Removal;  Corrections 

agency:  Executive  Office  for 
Immigration  Review,  Justice. 
ACTION:  Interim  rule;  Corrections. 

summary:  The  Department  of  Justice 
published  in  the  Federal  Register  of 
June  11.  1998  (63  FR  31890)  a  document 
which  amended  the  regulations  of  the 
Executive  Office  for  Immigration 
Review  by  establishing  a  new  procedure 
for  the  filing  and  adjudication  of 
motions  to  reopen  to  apply  for 
suspension  of  deportation  and 
cancellation  of  removal  pursuant  to  the 
Nicaraguan  Adjustment  and  Central 
American  Relief  Act.  That  document, 
which  is  an  interim  rule,  contains 
technical  errors  that  are  corrected  in  this 
document. 

EFFECTIVE  DATES:  June  29.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  Hart,  Senior  Counsel,  Office 
of  Legal  Counsel,  U.S.  Department  of 
Justice,  950  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530,  (202)  514-2027 
(not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published  in  the  Federal  Register 
on  June  11.  1998  (63  FR  31890).  the 
interim  rule  amending  part  3  of  title  8, 
Code  of  Federal  Regulation  contains 
technical  errors  that  are  in  need  of 
correction. 

Correction  of  Publication 

Accordingly,  the  publication  on  June 
11, 1998  (63  FR  31890)  of  the  interim 


rule  that  was  the  subject  of  FR  Doc.  98- 
15588  is  corrected  as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

§  3.43    [Corrected] 

1.  On  page  31894.  in  the  third 
column,  in  §  3.43(b),  the  paragraph 
designated  as  (b)(4)(iv)(c)  is  correctly 
redesignated  as  paragraph  (b)(4)(iv)(C). 

2.  On  page  31895,  in  the  first  column, 
in  §  3.43.  the  paragraphs  designated  as 
(c)  and  (d)  are  correctly  redesignated  as 
paragraphs  (d)  and  (e),  respectively. 
Rosemary  Hart, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  98-17108  Filed  6-2&-98;  8:45  am) 

BtUJNG  CODE  4410-3(MM 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  933  and  935 
[No.  98-15] 
[RIN  3069-AA69] 

Eligibility  for  Membership  and 
Advances 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  the 
definitions  in  its  membership  and 
advances  regulations  relating  to 
combination  business  or  farm  properties 
on  which  a  residence  is  located.  For 
institutions  with  total  assets  of 
$500,000,000  or  less,  the  amendments 
eliminate  the  requirement  that  at  least 
50  percent  of  the  value  of  such 
properties  be  attributable  to  the 
residential  portion  of  the  property,  and 
require  instead  that  the  residence 
constitute  an  integral  part  of  the 
property.  The  amendments  are  intended 
to  assist  smaller  depository  institutions, 
particularly  those  located  in  rural  areas, 
that  have  combination  farm  or  business 
property  loans  in  their  portfolios,  to 
qualify  for  Federal  Home  Loan  Banlc 
(FHLBank)  membership  and.  once 
admitted,  to  provide  the  collateral 
necessary  to  obtain  FHLBank  advances. 
For  those  institutions  with  assets  in 
excess  of  $500,000,000.  the  amendments 
retain  the  existing  50  percent  of  value 
requirement.  The. amendments  also 
allow  loans  that  would  satisfy  the 


statutory  and  regulatory  requirements 
under  the  Community  Investment    . 
Program,  or  under  the  community 
investment  cash  advance  provisions,  of 
the  Federal  Home  Loan  Bank  Act  (Bank 
Act),  to  qualify  for  membership 
eligibility  purposes. 

dates:  Effective  July  29. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Paller,  Senior  Financial  Analyst.  Office 
of  PoUcy,  (202)  408-2842;  Neil  R. 
Crowley,  Associate  General  Counsel, 
(202)  408-2990,  Sharon  B.  Like.  Senior 
Attorney-Adviser.  (202)  408-2930. 
Office  of  General  Counsel;  Federal 
Housing  Finance  Board.  1777  F  Street, 
N.W.,  Washington  DC.  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  FHLBank  System  and  Finance  Board 
Roles  and  Responsibilities 

Under  the  Bank  Act,  the  Finance 
Board  is  responsible  for  the  supervision 
and  regulation  of  the  12  FHLBanks.  See 
12  U.S.C.  1422a(a),  1422b(a)(l). 
Specifically,  the  Finance  Board  is 
responsible  for  ensuring  that  the 
FHLBanks  operate  in  a  financially  safe 
and  sound  manner  and  carry  out  their 
housing  finance  and  community 
investment  mission,  and  that  they 
remain  adequately  capitalized  and  able 
to  raise  funds  in  the  capital  markets.  See 
id.  section  1422a(a)(3).  The  Bank  Act 
also  empowers  the  Finance  Board  to 
promulgate  and  enforce  such 
regulations  and  orders  as  are  necessary 
from  time  to  time  to  carry  out  the 
provisions  of  the  Bank  Act.  including 
regulations  on  FHLBank  membership 
eligibility  and  advances  collateral 
requirements.  See  id.  section 
1422b(a)(l). 

II.  Current  50  Percent  Test  For  Loans 
Secured  By  Combination  Property 
Under  the  Membership  and  Advances 
Regulations 

The  regulations  of  the  Finance  Board 
allow  certain  types  of  mortgage  loans  to 
be  used  in  determining  an  institution's 
eligibility  to  become  a  FHLBank 
member  and  its  ability  to  borrow  from 
the  FHLBank.  after  becoming  a  member. 
As  described  below,  loans  secured  by 
combination  properties  can  be  used  for 
these  purposes  only  if  at  least  50 
percent  of  the  total  appraised  value  of 
the  combined  property  is  attributable  to 
the  residential  portion  of  the  property 
(50  percent  test).  See  12  CFR 
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933.1(n)(l)(iii).  935.1.  For  both 
purposes,  that  test  is  the  same. 

A.  Membership  Eligibility 

Section  4(a)  of  the  Bank  Act 
establishes  the  eligibility  criteria  for 
institutions  to  become  members  of  the 
FHLBank  System.  See  12  U.S.C.  1424(a). 
Section  4(a)(2)(A)  of  the  Bank  Act 
requires,  in  part,  that  an  insured 
depository  institution  have  "at  least  10 
percent  of  its  total  assets  in  residential 
mortgage  loans"  in  order  to  be  eligible 
for  FHLBank  membership  (10  percent 
requirement).  See  id.  section 
1424(a)(2)(A)  (emphasis  added).  The 
Bank  Act  does  not  define  the  term 
"residential  mortgage  loan."  The 
Finance  Board's  current  membership 
regulation  defines  "residential  mortgage 
loan"  to  include,  among  other  things,  a 
"home  mortgage  loan."  See  12  CFR 
933.1(bb)(l).  The  Bank  Act  defines  a 
"home  mortgage  loan"  as  "a  loan  made 
by  a  member  or  a  nonmember  borrower 
upon  the  security  of  a  home  mortgage." 
See  12  U.S.C.  1422(5).  The  Bank  Act 
defmes  a  "home  mortgage"  generally  as 
a  mortgage  upon  real  estate  "upon 
which  is  located,  or  which  comprises  or 
includes,  one  or  more  homes  or  other 
dwelling  units,  all  of  which  may  be 
defmed  by  the  [Finance]  Board."  See  id. 
section  1422(6).  The  membership 
regulation  implements  'hese  statutory 

{)rovisions  by  defining  "home  mortgage 
oan"  to  include,  in  part,  a  loan  secured 
by  a  first  lien  on  "(c)ombination 
business  or  farm  property  where  at  least 
50  percent  of  the  total  appraised  value 
of  the  combined  property  is  attributable 
to  the  residential  portion  of  the 
property."  See  12  CFR  933.1(n)(l)(iii). 
The  term  "combination  business  or  farm 
property"  means  "real  property  for 
which  the  total  appraised  value  is 
attributable  to  residential,  and  business 
or  farm  uses."  Id.  §  933. l(i). 

B.  Eligible  Collateral  for  Advances 

Section  10(a)  of  the  Bank  Act 
authorizes  a  FHLBank  to  make  secured 
advances  to  its  members  and  specifies 
the  types  of  collateral  that  a  FHLBank 
may  accept  when  originating  or 
renewing  an  advance.  See  12  U.S.C. 
1430(a).  Section  10(a)(1)  of  the  Bank  Act 
requires  a  FHLBank  making  or  renewing 
an  advance  to  its  members  to  obtain  and 
maintain  a  security  interest  in  certain 
specified  types  of  collateral,  among 
which  are  "(f]ully  disbursed,  whole  first 
mortgages  on  improved  residential 
property  (not  more  than  90  days 
delinquent)."  See  id.  section  1430(a)(1) 
(emphasis  added).  The  Bank  Act  does 
not  define  "residential  property"  or 
"improved  residential  property."  The 
Finance  Board's  current  advances 


regulation  defines  "improved 
residential  real  property"  to  mean 
"residential  real  property  excluding  real 
property  to  be  improved,  or  in  the 
process  of  being  improved,  by  the 
construction  of  dwelling  units."  12  CFR 
935.1.  The  advances  regulation  defines 
"residential  real  property"  to  include, 
among  other  things,  "combination 
business  or  farm  property,  provided  that 
at  least  50  percent  of  the  total  appraised 
value  of  the  combined  property  is 
attributable  to  the  residential  portion  of 
the  property."  See  id.  The  term 
"combination  business  or  farm 
property"  means  "real  property  for 
which  the  total  appraised  value  is 
attributable  to  the  combination  of 
residential,  and  business  or  farm  uses." 
Id. 

Thus,  in  order  for  a  combination  farm 
or  business  loan  to  qualify  as  a 
"residential  mortgage  loan"  for 
purposes  of  satisfying  the  10  percent 
requirement  under  the  current 
membership  regulation,  or  to  qualify  for 
purposes  of  satisfying  advance  collateral 
requirements  under  the  current 
advances  regulation,  the  combination 
farm  or  business  property  securing  the 
loan  must  meet  the  50  percent  test. 

III.  Proposed  Rulemaking 

A.  Derivation  and  Description  of 
Proposed  Rule 

In  early  1997.  the  Finance  Board  was 
approached  by  representatives  of 
community  depository  institutions,    5 
particularly  those  located  in  rural  areas, 
who  advised  that  they  have  a  need  for 
alternative  funding  sources  to  meet 
credit  demands  in  their  communities, 
which  they  believed  the  FHLBank 
System  was  well-suited  to  provide.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  they  indicated  that 
community  depository  institutions, 
particularly  those  in  rural  areas,  often 
are  essential  to  the  housing  finance 
activities  and  the  broader  economic  well 
being  of  the  communities  they  serve. 
Such  institutions  have  less  demand  for 
conventional  single  family  and 
multifaraily  mortgage  credit  and  their 
service  areas  often  are  characterized  by 
low  population  density  and  a  low  level 
of  economic  activity.  In  such 
circumstances,  those  institutions  have 
not  been  able  to  originate  a  substantial 
number  of  residential  first  mortgage 
loans.  Moreover,  many  loans  originated 
by  rural  banks  are  made  on  the  security 
of  family  farms,  which  are  in  part 
residential  but  which  often  do  not  meet 
the  50  percent  test.  They  stated  that  the 
50  percent  test  thus  hinders  the  ability 
of  rural  banks  to  become  FHLBank 
System  members  or  to  take  full 


advantage,  as  FHLBank  members,  of  the 
opportunity  to  obtain  advances  and 
thereby  serve  the  credit  needs  of  their 
communities. 

In  response  to  these  concerns,  the 
Finance  Board  had  reason  to  believe 
that  the  50  percent  test  may  operate  to 
exclude  some  number  of  residential 
properties  beyond  what  was  intended 
when  the  Finance  Board  adopted  the 
lest.  Accordingly,  the  Finance  Board 
reviewed  the  relevant  statutory  and 
regulatory  provisions  governing 
membership  eligibility  and  advances 
collateral  and  determined,  as  discussed 
in  greater  detail  below,  that  the  statute 
affords  sufficient  latitude  to  address  the 
issues  by  making  changes  to  the  current 
regulations. 

In  order  to  confirm  whether  the 
concerns  raised  by  the  community 
institutions  were  well-founded,  the 
Finance  Board  issued  the  proposed  rule, 
which  would  have  eliminated  the  50 
percent  test  in  both  the  membership  and 
advances  regulations,  and  replaced  it 
with  a  provision  permitting  a  loan  to  be 
eligible  if  it  is  secured  by  "combination 
business  or  farm  property,  on  which  is 
located  a  permanent  structure  actually 
used  as  a  residence,  other  than  for 
temporary  or  seasonal  housing."  See  62 
FR  53251—53  (Oct.  14,  1997).  The 
objective  of  the  proposal  was  to  ease  the 
burdens  of  the  50  percent  test,  within 
the  parameters  of  the  statute.  Doing  so 
would  allow  more  institutions  with 
combination  family  farm/residential 
loans  or  combination  family  business/ 
residential  loans  (such  as  loans  secured 
by  businesses  where  the  family  owns 
and  lives  in  a  residential  unit  above  the 
store)  to  be  eligible  for  FHLBank 
membership  and  borrowing  from  the 
FHLBanks.  The  requirement  that  any 
eligible  combination  property  must  have 
a  permanent  structure  actually  used  as 
a  residence  was  intended  to  ensure  that 
the  property  retained  the  requisite 
residential  character  required  by  the 
statute,  which  was  one  reason  why  the 
Finance  Board  adopted  the  50  percent 
test.  The  proposal  was  not  intended  to 
allow  large  agribusiness  or  other  large 
commercial  loans  to  be  used  for 
membership  eUgibility  and  advances 
collateral  purposes. 

In  addition,  the  proposed  rule  defined 
"residential  mortgage  loan,"  for 
membership  eligibility  purposes,  to 
include  "[IJoans  that  finance  properties 
or  activities  that,  if  made  by  a  member, 
would  satisfy  the  statutory  requirements 
for  the  Community  Investment  Program 
[(CIP)l  established  under  section  10(i)  of 
the  Bank  Act,  or  the  regulatory 
requirements  established  for  any 
community  investment  cash  advance 
program  authorized  by  section  10(j)(10) 
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of  the  Bank  Act."  See  62  FR  53251—53; 
12  U.S.C.  1430(i),  {j)(10).  The  intent  of 
this  proposed  amendment  was  to  allow 
such  community  investment  loeins  to  be 
considered  for  purposes  of  eligibility  for 
membership,  and  to  conform  the 
membership  regulation  more  closely  to 
the  advances  regulation,  which  already 
includes  loans  financed  by  section  10(i] 
or  section  10(j)(10)  advances  within  the 
definition  of  "residential  housing 
finance  assets."  See  12  CFR  935.1. 

B.  General  Discussion  of  Comments  on 
Proposed  Rule 

The  Finance  Board  received  over  290 
comment  letters  on  the  proposed  rule, 
which  were  split  relatively  evenly 
between  those  supporting  and  those 
opposing  the  proposal.  The  commenters 
supporting  the  proposal  included  five 
FHLBanks,  FHLBank  members, 
prospective  members,  banking  trade 
associations,  and  state  finance 
departments.  The  overwhelming 
majority  of  the  letters  supporting  the 
proposal  came  from  small  community 
banks  and  thrifts,  predominantly  in 
rural  areas.  The  remaining  letters 
supporting  the  proposal  followed 
closely  a  comment  letter  submitted  by  a 
banking  trade  association. 

All  but  one  of  the  comment  letters 
opposing  the  proposal  were  from 
persons  or  entities  associated  with  the 
Farm  Credit  System,  a  nationwide 
network  of  federally  chartered, 
borrower-owned  cooperative  financial 
institutions  and  related  service 
organizations  specializing  in 
agricultural  loans.  The  Farm  Credit 
System  institutions  are  major 
competitors  of  commercial  banks  and 
other  farm  and  nu-al  housing  lenders 
within  agricultural  credit  markets.  See 
USDA  Economic  Research  Service 
Agricultural  Economic  Report  Number 
749,  "Credit  in  Rural  America"  (April 
1997)  at  42-43  (USDA  Report).  The 
trade  association  for  the  Farm  Credit 
System  submitted  a  detailed  comment 
letter  opposing  the  proposed  rule. 
Nearly  all  of  the  remaining  comment 
letters  opposing  the  proposed  rule 
raised  substantially  the  same  issues,  and 
many  of  them  were  identical. 

Commenters  supporting  the  proposal 
confirmed  the  views  expressed  in  the 
proposed  rule  that  there  is  a  need  for 
additional  funding  sources  in  rural 
markets  and  that  the  proposal  would 
further  the  FHLBank  System's  housing 
finance  mission  by  making  available 
such  funding  for  combination  farm/ 
residential  loans,  which  are  important 
to  rural  communities.  Commenters 
confirmed  that  the  50  percent  test  is 
under-inclusive,  allowing  only  those 
combination  loans  secured  by  very 


small  farms  to  be  used  for  membership 
eligibility  and  advances  collateral 
purposes.  No  conunenter  contended  that 
the  50  percent  test  adequately  captures 
all  of  the  family  farms  or  businesses  that 
make  up  combination  prop>erties. 

Commenters  also  stated  that  the  50 
percent  test  may  discriminate  against 
lower  income  individuals,  who  can 
afford  only  a  modest  residence  on  their 
farm,  in  favor  of  more  affluent  persons, 
who  can  place  a  more  expensive 
residence  on  the  same  acreage.  They 
contended  that  the  rule  has  the  effect,  in 
practice,  of  encouraging  the  FHLBanks 
and  their  members  to  ignore  the  housing 
finance  needs  of  the  lower  income 
segments  of  their  communities  in  favor 
of  more  wealthy  individuals,  which  is 
inconsistent  with  the  FHLBanks' 
housing  finance  mission.  A  banking 
trade  association  also  emphasized  that 
the  50  percent  test  may  be  unworkable 
in  practice  because  even  family  farms 
often  are  appraised  based  on  their 
ability  to  generate  income,  using  the 
"capitalization  approach."  Under  that 
approach,  the  residential  portion  rarely 
would  be  valued  at  a  level  approaching 
the  50  percent  test,  notwithstanding  that 
the  residential  portion  of  the  property  is 
integral  to  the  success  of  the  farm  on 
which  it  is  located. 

Representatives  of  the  Farm  Credit 
System  contended,  however,  that  the 
proposal  goes  too  far  in  the  opposite 
direction  and  is  apt  to  be  over-inclusive 
by  allowing  the  use  of  loans  secured  by 
a  combination  farm  or  business  property 
with  little  or  no  residential  value.  They 
argued  that  eliminating  the  50  percent 
test  is  inconsistent  with  the  housing 
finance  mission  of  the  FHLBank  System, 
that  the  test  does  not  hinder  rural  banks' 
ability  to  become  FHLBank  members, 
and  that  rural  banks  do  not  have  less 
demand  for  conventional  single  family 
and  multifamily  mortgages.  They  also 
argued  that  the  Finance  Board  failed  to 
consider  the  practical  consequences  and 
safety  and  soundness  risks  of  the 
proposal. 

IV.  Adoption  of  Revised  Standard  in 
the  Final  Rule 

After  considering  the  information 
received  in  the  comment  letters,  as  well 
as  its  own  resources,  the  Finance  Board 
has  decided  to  adopt  the  final  rule  with 
one  substantive  change  from  the 
proposed  rule,  and  to  limit  the 
appUcability  of  that  change  to 
community  financial  institutions,  which 
are  defined  as  those  of  a  certain  asset 
size  or  less.  Each  of  those  actions  is 
intended  to  address  concerns  raised  by 
commenters  about  the  possible 
overbreadth  of  the  proposed  rule.  The 
changes  will  apply  to  both  the 


membership  and  advances  collateral 
provisions,  and  are  intended  to  limit 
qualifying  loans  to  combination  farm/ 
residence  and  combination  business/ 
residence  loans  that  have  the  requisite 
residential  nexus,  and  to  exclude  large 
agribusiness  and  other  large  commercial 
loans,  which  do  not.  Specifically,  the 
fined  rule  amends  the  definition  of 
"home  mortgage  loan"  in 
§933.1(n)(l)(iii)  of  the  membership 
regulation  to  include  a  loan  secured  by 
"combination  business  or  farm  property, 
on  which  is  located  a  permanent 
structure  actually  used  as  a  residence 
(other  than  for  temporary  or  seasonal 
housing),  where  the  residence 
constitutes  an  integral  part  of  the 
property."  See  § 933. l{n)(l)(iii) 
(emphasis  added).  That  revision  would 
apply  only  to  "community  financial 
institutions,"  which  the  final  rule 
defines  as  institutions  with  average  total 
assets  of  $500,000,000  or  less,  based  on 
the  average  of  total  assets  over  the  prior 
three  years.  For  larger  institutions,  the 
current  50  percent  test  would  continue 
to  apply.  The  definition  of  "residential 
mortgage  loan"  in  §933.1(bb)(l)  of  the 
membership  regulation,  because  it 
already  includes  "home  mortgage 
loans,"  as  defined  by  these 
amendments,  need  not  be  specifically 
amended.  See  12  CFR  933.1(bb)(l).  The 
final  rule  amends  the  definition  of 
"residential  real  property"  in  §935.1  of 
the  advances  regulation  in  the  same 
maimer.  Thus,  eligible  collateral  will 
include  loans  secured  by  "combination 
business  or  farm  property,  on  which  is 
located  a  permanent  structure  actually 
used  as  a  residence  (other  than  for 
temporary  or  seasonal  housing),  where 
the  residence  constitutes  an  integral 
part  of  the  property."  See  §935.1 
(emphasis  added).  As  with  the 
membership  provisions,  this 
amendment  would  apply  only  for 
institutions  with  average  total  assets  of 
$500,000,000  or  less  over  the  prior  three 
years;  larger  institutions  would  remain 
subject  to  the  50  percent  test. 

V.  Authority  and  Reasons  for  Changing 
the  50  Percent  Test 

A.  Finance  Board's  General  Statutory 
Authority 

Congress  has  offered  no  guidance  on 
how  the  Finance  Board  should  deal 
with  combination  properties.  The  Bank 
Act  provides  no  definition  of 
"residential  mortgage  loan,"  which  is 
the  operative  term  for  purposes  of  the  10 
percent  requirement,  nor  does  it  speak 
to  what  combination  properties  may  be 
encompassed  by  the  term.  See  12  U.S.C. 
1424(a)(2)(A).  The  Bank  Act  does  define 
a  "home  mortgage  loan"  as  "a  loan 
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made  by  a  member  or  a  nonmember 
borrower  upon  the  security  of  a  home 
mortgage."  See  id.  section  1422(5).  The 
Bank  Act  also  defines  a  "home 
mortgage"  generally  as  a  mortgage  upon 
real  estate  "upon  which  is  located,  or 
which  comprises  or  includes,  one  or 
more  homes  or  other  dwelling  units,  all 
of  which  may  be  defined  by  the 
(Finance)  Board."  See  id.  section 
1422(6).  The  statute  does  not  speak 
directly  to  the  issue  of  what  constitutes 
a  combination  property  for  purposes  of 
these  definitions,  nor  does  the  language 
used  by  Congress  ("upon  which  is 
located,  or  which  comprises  or 
includes")  suggest  that  the  residential 
portion  of  a  combination  property  must 
meet  any  specified  threshold  in  order 
for  a  mortgage  on  such  property  to 
qualify  as  a  "home  mortgage."  Indeed, 
the  only  statutory  mandate,  with  respect 
to  eligibility  for  membership,  is  that  the 
loan  must  be  secured  by  real  estate  on 
which  there  is  located,  or  which 
comprises  or  includes,  a  home  or 
dwelling  unit.  See  id.  Moreover,  the 
statute  expressly  authorizes  the  Finance 
Board  to  define  all  of  those  terms. 

Congress  has  offered  no  more 
guidance  in  the  context  of  eligible 
collateral  for  advances.  Section  10(a)  of 
the  Bank  Act  authorizes  each  FHLBank 
to  make  secured  advtmces  to  its 
members  upon  collateral  sufficient,  in 
the  judgment  of  the  FHLBank,  to  fully 
secure  the  advances.  See  id.  section 
1430(a).  The  Bank  Act  sets  forth  the 
types  of  collateral  that  may  secure  an 
advance,  including  "(fjully  disbursed, 
whole  first  mortgages  on  improved 
residential  property  (not  more  than  90 
days  dehnquent)."  See  id.  section 
1430(a)(1)  (emphasis  added).  Again, 
with  regard  to  what  is  encompassed  by 
"residential  property"  or  "improved 
residential  property."  Congress  has 
opted  to  remain  silent  and  has  not 
defined  the  terms.  Thus,  with  respect  to 
the  use  of  whole  first  mortgages  as 
collateral  for  advances,  the  only 
statutory  mandate  is  that  they  attach  to 
real  property  that  previously  has  been 
improved  by  the  construction  of  a 
residence.  See  id. 

In  considering  the  comments  and 
determining  the  terms  of  the  final  rule, 
the  Finance  Board  has  been  mindful  of 
the  requirement  that  it  is  bound 
ultimately  by  the  "unambiguously 
expressed  intent  of  Congress."  See 
Chevron  U.S.A..  Inc.  v.  Natural 
Resources  Defense  Council,  Inc.,  467 
U.S.  837,  842-43  (1984)  [Chevron); 
Independent  Banks  Association  of 
America,  and  American  Bankers 
Association  v.  Farm  Credit 
Administration,  Qvil  Action  No.  97- 
00695  (Memorandum  Opinion)  (Nov. 


24,  1997)  at  8  (IBAA).  As  noted 
previously.  Congress  has  opted  not  to 
define  "residential  mortgage  loan"  and 
"improved  residential  property,"  which 
are  the  operative  terms  in  the  Bank  Act 
underlying  these  amendments  to  the 
membership  and  advances  regulations. 
Moreover,  the  only  terms  that  Congress 
has  defined,  "home  mortgage"  and 
"home  mortgage  loan,"  are  not 
implicated  in  the  statutory  provisions 
here  at  issue.  Even  if  they  were. 
Congress  has  defined  them  in  such  a 
way  that  does  not  address  combination 
properties,  and  Congress  has  expressly 
authorized  the  Finance  Board  to  define 
the  terms  of  the  definitions.  Because 
there  is  nothing  in  the  plain  language  of 
the  Bank  Act  that  mandates  that  the 
residential  portion  of  combination 
properties  constitute  a  specified 
percentage  of  the  property's  total 
appraised  value,  the  Finance  Board,  in 
the  exercise  of  its  informed  discretion, 
must  interpret  "residential  mortgage 
loan"  and  "improved  residential 
property"  for  this  purpose  and  must  do 
so  in  a  manner  that  is  "permissible"  in 
hght  of  the  statute's  structure  and 
purpose.  See  Chevron,  467  U.S.  at  843- 
45;  IBAA  at  8. 

B.  Reasons  for  Changing  the  50  Percent 
Test 

1.  Bank  Act  and  Legislative  History  Do 
Not  Provide  Particular  Direction 

Just  as  there  is  nothing  in  the  plain 
language  of  the  Bank  Act  that  suggests 
how  to  define  "residential  mortgage 
loan"  and  "improved  residential 
property,"  there  is  nothing  in  the 
legislative  history  of  the  Bank  Act  that 
indicates  an  intent  of  Congress  about 
how  to  define  these  terms,  both  of 
which  were  adopted  by  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (HRREA).  Pub. 
Law  101-73. 108  Stat.  183  (August  9, 
1989).  SeeFIRREA,  §§  704(a).  714(a). 
FIRREA  added  the  10  percent 
"residential  mortgage  loans" 
requirement  to  section  4  of  the  Bank 
Act.  See  FIRREA,  §  704(a).  The 
Confference  Report  accompanying 
FIRREA  states  that,  in  order  to  qualify 
for  membership  in  a  FHLBank,  insured 
depository  institutions  "must  have  at 
least  10  percent  of  their  assets  in 
residential  mortgage  loans,  including  1- 
4  family,  multifamily  and  funded 
residential  construction  loans,  to  qualify 
for  membership."  See  Joint  Explanatory 
Statement  of  the  Committee  of 
Conference,  H.R.  Conf.  Rep.  101-222. 
101st  Cong.,  1st  Sess.  at  424  (1989) 
(FIRREA  Conference  Report).  That 
statement  is  not  particularly  helpful 
because  the  use  of  the  term  "including" 


indicates  that  it  is  at  best  a  non- 
erxlusive  illustrative  list  of  some  types 
of  loans  that  Congress  viewed  as 
qualifying  as  "residential  mortgage 
loans." 

The  legislative  history  also  indicates 
that  the  10  percent  requirement  was  the 
product  of  a  legislative  compromise. 
The  Senate  bill  would  have  required  a 
commercial  bank  to  meet  the  Qualified 
Thrift  Lender  (QTL)  test,  as  revised  by 
the  Senate  bill,  in  order  to  be  eUgible  for 
FHLBank  membership.  The  QTL  test, 
both  before  and  after  FIRREA.  required 
a  savings  association  to  maintain  a  '' 
certain  percentage  of  its  assets  in 
"qualified  thrift  investments"  (QTIs), 
which  FIRREA  defined  in  some  detail. 
The  FIRREA  Conference  Report 
describes  QTIs  as  "housing  finance  and 
related  activities."  See  id.  at  407.  The 
House  bill  would  not  have  required 
commercial  banks  to  meet  any 
quantitative  assets  test  to  be  eligible  for 
FHLBank  membership.  In  conference, 
the  agreed  upon  compromise  was  to 
replace  the  Senate's  QTL  threshold  test 
with  the  10  percent  residential  mortgage 
loans  requirement. 

The  understanding  of  the  Congress  in 
reaching  this  compromise  is  not  evident 
from  the  legislative  history.  What  is 
evident  &x»m  the  statutes,  however,  is 
that  Congress  chose  diametrically 
opiK)sed  approaches  for  dealing  with 
the  concepts  of  QTIs  and  "residential 
mortgage  loans"  or  "improved 
residential  property,"  respectively. 
Congress  took  great  care  to  define  by 
statute  the  categories  of  assets  that  could 
be  considered  to  be  QTIs.  See  FIRREA, 
§  303(a).  Moreover,  Congress  quite 
clearly  expressed  its  intent  that  the  QTI 
categories  established  by  statute  were 
not  to  be  modified,  stating  that  the  QTI 
assets  "are  specifically  defined  so  as  to 
prevent  the  inclusion  of  other  assets  by 
regulatory  interpretation."  See  FIRREA 
Conference  Report  at  407.  In  contrast. 
Congress  did  not  define  what  may  be 
included  in  "residential  mortgage 
loans"  for  pujposes  of  the  10  percent 
requirement,  nor  did  it  include  any 
comparable  language  in  the  FIRREA 
Conference  Report.  If  any  inference  can 
be  drawn  from  this  meager  legislative 
history,  it  is  that  Congress  must  have 
intended  to  leave  the  implementation  of 
these  terms  to  the  informed  judgment  of 
the  Finance  Board.  Had  it  intended 
otherwise,  it  could  have  defined  the 
terms  by  statute  or  unequivocally 
expressed  its  intent  as  to  how  the 
provisions  are  to  be  applied,  both  of 
which  it  did,  in  the  same  law,  for  the 
QTL  test. 

Regarding  eligible  collateral  for 
advances,  prior  to  FIRREA  each 
FHLBank  was  authorized  to  make 
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secured  advances  to  its  members  upon 
such  security  as  the  Federal  Home  Loan 
Bank  Board  (FHLBB)  may  prescribe.  See 
12  U.S.C.  1430(a)  (1989).  FIRREA 
amended  section  10(a)  to  establish 
specific  categories  of  eligible  collateral 
that  a  FHLBank  may  accept  as  security 
for  advances  to  members.  See  FIRREA, 
§  714(a).  Section  10(a)(1)  eligible 
collateral  includes  "fully  disbursed, 
whole  first  mortgages  on  improved 
residential  property  (not  more  than  90 
days  delinquent).  See  12  U.S.C 
1430(a)(1)  (emphasis  added).  The 
FIRREA  Conference  Report  refers  to  the 
eligible  collateral  as  "low  risk  assets" 
and  describes  the  section  10(a)(1) 
collateral  generally  as  "current  first 
residential  mortgage  loans."  See 
FIRREA  Conference  Report  at  427.  The 
FIRREA  Conference  Report  does  not 
further  define  "improved  residential 
firoperty"  or  "residential  mortgage 
loans"  for  advances  collateral  purposes. 
For  the  reasons  described  for 
membership  purposes,  it  appears  as 
well  that  Congress  intended  to  allow  the 
Finance  Board  to  further  define  these 
terms. 

2.  The  50  Percent  Test  Is  Purely  a 
Regulatory  Creation  That  Can  Be 
Changed  for  Good  Reason 

The  50  percent  test  was  purely  a 
regulatory  creation  of  the  Finance 
Board,  adopted  on  the  assumption  that 
requiring  at  least  half  of  the  value  of  the 
combination  property  to  be  attributable 
to  a  residence  would  ensure  that  such 
properties  possess  the  residential  nexus 
required  by  the  statute  and  still  meet  the 
housing  finance  needs  of  rural  and  other 
communities.  In  retrospect,  it  appears 
that  the  decision  to  rely  on  the  50 
percent  test  in  all  cases  was  unduly 
restrictive,  because  properties  not 
meeting  the  test  still  might  possess 
substantial  residential  characteristics 
that  could  be  recognized  for 
membership  and  advances  collateral 
purposes,  consistent  with  the  statute. 
After  considering  Ihe  comments  in  favor 
of  the  proposal,  the  Finance  Board  is 
persuaded  that  the  50  percent  test  is  not 
operating  in  practice  to  serve  the 
purposes  intended.  Indeed,  it  appears 
more  likely  that  the  test  operates  in 
some  cases  to  frustrate  the  mission  of 
the  FHLBank  System  by  excluding 
important  elements  of  both  rtual  and 
urban  housing  finance  markets.  The 
Finance  Board  is  particularly  concerned 
about  comments  indicating  that  the  test 
discriminates  against  lower  income 
persons,  effectively  precluding  current 
and  prospective  FHLBank  members 
from  using  FHLBank  services  to  address 
the  housing  finance  needs  of  that 
segment  of  the  population. 


As  a  general  matter,  an  agency  is  free 
to  change  its  interpretation  of  its  statute 
so  long  as  its  actions  are  rational, 
reasonable,  not  arbitrary  and  capricious, 
involve  no  clear  error  of  judgment,  and 
a  satisfactory  explanation  for  its  actions 
is  included  in  the  record.  See,  e.g.,  5 
U.S.C.  706(2)(A);  Motor  Vehicle  Mfrs. 
Ass'n  of  United  States,  Inc.  v.  State 
Farm  Mutual  Auto.  Ins.  Co.,  463  U.S.  29. 
41-43  (1983);  Camp  v.  Pitts,  411  U.S. 
138, 142  (1973)  (per  curiam);  IBAA.  at 
8-9.  This  test  is  "not  particularly 
demanding,"  even  when  the  agency 
action  consists  of  a  change  in  a  long- 
standing regulatory  position  on  a 
particular  issue.  See,  e.g.,  Republican 
Nat.  Committee  v.  Federal  Election 
Com'n.,  76  F.3d  400,  407  (D.C.  Qr. 
1996),  ceit.  denied,  117  S.Ct.  682  (1997); 
IBAA  at  9.  In  fact,  an  agency  is  charged 
with  the  responsibility  of  continually 
evaluating  the  appropriateness  of  its 
regulatory  policy,  even  regulatory  policy 
already  adopted.  See  Chevron,  467  U.S. 
at  863-64;  IBAA  at  9. 

3.  Specific  Reasons  for  Changing  the  50 
Percent  Test 

Commenters  supporting  the  proposal 
confirmed  that  it  would  further  the 
FHLBank  System's  housing  finance 
mission  by  making  available  a  needed 
source  of  funding  for  combination  farm/ 
residential  loans,  which  are  important 
to  rural  commiuiities.  Commenters  also 
confirmed  that  the  50  percent  test  is 
under- inclusive,  allowing  only  those 
combination  loans  secured  by  very 
small  farms  to  be  used  for  membership 
eUgibility  and  advances  collateral 
purposes.  No  commenter  contended  that 
the  50  percent  test  precisely  captures  all 
of  the  family  farms  or  businesses  that 
make  up  combination  properties  having 
a  sufficient  residential  nexus.  The 
Finance  Board  is  of  the  view  that  the  50 
percent  test  is  unnecessarily  severe  in 
excluding  bona  fide  residences  simply 
because  the  non-residential  portion  may 
have  a  greater  value  than  the  residential 
portion. 

One  difficulty  in  relying  exclusively 
on  an  objective  test,  such  as  the  50 
percent  test,  is  that  it  is  apt  to  be  over- 
or  under-inclusive  because  of 
geographic  variations.  Another 
difficulty  with  the  50  percent  test  is  that 
it  may  discriminate  against  lower 
income  individuals,  who  can  afford 
only  a  modest  residence  on  their  farm, 
in  favor  of  more  affluent  persons,  who 
can  place  a  more  expensive  residence 
on  the  same  acreage.  One  commenter 
raised  precisely  that  issue,  providing 
examples  of  the  value  of  certain  types  of 
residences  in  relation  to  given  acreage  of 
farmland.  A  rule  that  encourages  the 
FHLBanks  and  their  members  to  ignore 


the  housing  finance  needs  of  the  lower 
income  segments  of  their  communities 
in  favor  of  more  wealthy  individuals  is 
not  consistent  with  carrying  out  the 
housing  finance  and  conununity 
investment  mission  of  the  FHLBanks, 
which  relates  to  all  segments  of  the 
market. 

Farm  Credit  System  commenters 
contended,  however,  that  the  proposal 
to  eliminate  the  50  percent  test  without 
providing  a  substitute  standard  went  too 
far  in  the  opposite  direction  and  is  apt 
to  be  over-inclusive  by  allowing  the  use 
of  loans  secured  by  a  combination 
business  or  farm  property,  even  if  the 
property  were  to  possess  only  the  barest 
of  residential  characteristics.  The 
Finance  Board  believes  that  there  may 
be  merit  in  that  argument,  at  least  on  the 
point  that  the  proposed  rule  might  be 
construed  by  some  as  allowing 
properties  with  only  the  slightest 
residential  component  to  be  included  as 
residential  property.  The  proposal  was 
not  intended  to  be  appUed  in  the 
maiuier  suggested  by  the  commenters. 
Nor  was  it  intended  to  allow  a  FHLBank 
to  characterize  large  agribusiness  and 
other  large  commercial  loans  as 
residential  loans.  Instead,  it  was 
intended  to  make  the  definitions 
recognize  and  conform  to  the  practical 
realities  of  the  residential  housing 
finance  markets  in  rural  communities. 
The  Finance  Board  agrees  that  the  final 
rule  should  incorporate  some  further 
standard  that  more  clearly  expresses  the 
Finance  Board's  intention  to  preclude 
the  use  of  loans  having  only  minimal 
residential  characteristics. 

Therefore,  the  Finance  Board  is 
revising  the  definitions  of  "home 
mortgage  loan"  and  "residential  real 
property"  in  the  final  rule  to  include  a 
standard  that  would  limit  qualifying 
loans  to  combination  farm/residence 
and  combination  business/residence 
loans  with  a  sufficient  residential  nexus. 
The  final  rule  also  limits  the  application 
of  the  revised  definition  to  institutions 
with  assets  of  $500,000,000  or  less.  By 
narrowing  the  substance  of  the 
definition  and  by  limiting  its 
applicability,  the  Finance  Board  intends 
to  target  the  benefits  of  the  rule  change 
more  precisely  on  the  housing  finance 
and  community  investment  mission  of 
the  FHLBank  System,  and  to  exclude 
the  types  of  large  agribusiness  and  other 
large  commercial  loans  that  were  of 
concern  to  some  commenters. 
Specifically,  the  final  rule  amends  the 
definition  of  "home  mortgage  loan"  in 
§  933.1(n)(l)(iii)  of  the  membership 
regulation  to  include  a  loan  secured  by 
"combination  business  or  farm  propyeity, 
on  which  is  located  a  permanent 
structure  actually  used  as  a  residence 
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(other  than  for  temporary  or  seasonal 
housing),  where  the  residence 
constitutes  an  integral  part  of  the 
property."  See§933.1(n)(l)(ui) 
(emphasis  added).  The  amended  rule 
would  apply  only  to  institutions  with 
average  total  assets  of  $500,000,000  or 
less,  determined  over  a  three-year 
period;  for  larger  institutions,  the 
current  50  percent  test  would  remain  in 
effect.  The  definition  of  "residential 
mortgage  loan"  in  §933.l(bb)(l)  of  the 
membership  regulation  includes  the 
term  "home  mortgage  loans,"  as  defined 
in  §933.1(n)(l)(iii),  and  therefore,  need 
not  be  specifically  amended  in  order  to 
include  these  revisicus.  See  12  CFR 
933.1(bb)(l).  The  final  rule  amends  the 
definition  of  "residential  real  property" 
in  §  935.1  of  the  advances  regulation  in 
a  similar  maimer.  See  §935.1. 

The  intent  of  the  Finance  Board  in 
adding  the  "integral"  requirement  is  to 
create  a  standard  that  wrill  include  only 
those  combination  properties  where  the 
residence  is  inextricably  linked  to  the 
non-residential  portion,  such  as  in  what 
is  commonly  understood  as  a  hmily 
farm  or  a  family  business  with  a 
residence  "above  the  store."  What 
constitutes  such  a  property  will  vary 
from  region  to  region  across  the  country; 
what  constitutes  a  family  farm  in  the 
western  states,  for  example,  might  well 
be  larger  in  size  than  what  constitutes 
a  family  farm  in  New  England,  although 
the  residential  portion  of  each  property 
may  be  of  comparable  size.  The  Finance 
Board  believes  adding  the  "integral" 
requirement  will  allow  additional 
latitude  for  the  FHLBanks  by  providing 
for  the  inclusion  of  loans  secured  by 
property  containing  a  residence  whose 
value  cannot  be  inconsequential  in 
relation  to  the  overall  value  of  the 
property,  while  excluding  the  types  of 
large  agribusiness  and  other  large 
commercial  loans  that  concerned  the 
commenters. 

By  adopting  a  more  subjective 
standard,  the  Finance  Board  intends  to 
allow  the  FHLBanks,  which  are  in  a 
better  position  to  know  what  constitutes 
a  family  farm  or  business  within  their 
districts,  to  determine  for  themselves 
which  combination  properties  include  a 
residence  that  is  so  inextricably  linked 
to  the  remainder  of  the  property  as  to  be 
integral  to  the  property  as  a  whole.  That 
is  a  particularly  fact-specific 
determination.  For  example,  the 
"integral"  standard  would  not 
necessarily  preclude  non-contiguous 
farm  parcels  that  secure  the  same  loan, 
so  long  as,  in  the  judgment  of  the 
FHLBank,  all  of  the  parcels  satisfy  the 
"integral"  standard.  Clearly,  a  parcel's 
proximity  to  the  residence  is  apt  to  be 
a  principal  co^ideration  in  determining 


whether  the  two  properties  are 
"inextricably  linked"  for  these 
purposes.  In  any  event,  these  would  be 
matters  for  the  FHLBank  to  address. 
Likewise,  the  FHLBank  must  determine 
how  much  docimientation  shall  be 
provided  by  prospective  and  current 
members  in  order  to  show  that 
particular  loans  and  their  collateral 
satisfy  the  standard.  The  Finance  Board 
expects  to  review  the  FHLBanks' 
implementation  of  the  standard  as  part 
of  the  nnniiHl  examination  process  and 
will  monitor  compliance  with  this 
provision. 

Limiting  the  applicability  of  the 
revised  definitions  to  institutions  with 
assets  of  $500,000,000  or  less  would 
further  address  the  concerns  of  some 
commenters  that  the  proposed  rule 
could  be  manipulated  to  allow  very 
large  commercial  and  large  agribusiness 
loans  to  be  considered  as  "residential" 
simply  by  including  a  residence  on  the 
underlying  property.  The  Finance  Board 
never  intended  the  proposed  rule  to 
encompass  purely  commercial  or 
business  loans,  and  has  incorporated  the 
"integral"  standard  into  the  final  rule  in 
order  to  ensure  that  any  combination 
loan  used  for  membership  or  collateral 
purposes  would  have  the  requisite 
residential  nexus.  Nonetheless,  the 
Finance  Board  also  believes  that  the 
inclusion  of  an  additional  safeguard 
against  the  concerns  expressed  by  the 
commenters  would  be  consistent  with 
its  goals  and  with  the  Bank  Act. 

Qie  means  of  lessening  the  likelihood 
that  an  institution  could  mischaracterize 
large  commercial  or  large  agribusiness 
loans  as  "residential"  is  to  limit  the 
maximum  size  of  the  loans  that  may 
qualify  imder  the  "integral"  standard. 
That  result  may  be  achieved  indirectly 
by  limiting  the  size  of  the  institutions 
that  may  take  advantage  of  the  amended 
rule,  because  the  maximum  dollar 
amount  of  loans  that  a  depository 
institution  may  make  is  tied  to  its 
capital  levels,  which  in  turn  are  a 
function  of  its  size.  As  a  general  matter, 
depository  institutions  are  barred  from 
extending  credit  to  any  one  borrower  in 
an  amount  exceeding  15  percent  of  their 
capital  and  surplus.  12  U.S.C.  84(a)(1). 
That  lending  limit  appUes  to  the 
aggregate  amount  of  all  loans  made  to  a 
single  "borrower,"  which  term  may 
encompass  other  related  persons  and 
entities.  See  12  CFR  32.5. 

Although  the  dollar  amount  of  the 
lending  limit  will  vary  from  institution 
to  institution,  the  approximate  cap  for 
institutions  with  assets  of  $500,000,000 
or  less  should  be  sufficiently  small  to 
preclude  the  type  of  large  commercial 
and  large  agribusiness  loans  cited  by  the 
commenters.  For  example,  a  depository 


institution  must  maintain  minimum 
total  capital  equal  to  8  percent  of  its 
"risk-weighted  assets."  Id.  Part  3.  App. 
A.  Sec.  4Cb).  Using  that  as  a  proxy  for 
actual  capital,  and  assuming  a  100 
percent  risk- weighting  (which  in 
practice  is  unlikely  to  be  the  case),  an 
institution  with  assets  of  $500,000,000 
might  have  capital  of  approximately 
$40,000,000,  with  a  lending  limit  of 
approximately  $6,000,000.  An 
institution  with  $100,000,000  in  assets 
might  have  a  lending  limit  of 
approximately  $1,200,000.  Those  limits 
would  apply  to  the  total  amount  of  all 
loans  made  to  a  single  borrower,  and 
thus  would  encompass  both  residential 
loans  of  the  type  permitted  under  these 
amendments,  as  well  as  tmy  conunerdal 
or  personal  loans.  Moreover,  as  a  matter 
of  sound  banking  practice,  depository 
institutions  do  not  generally  lend  to  the 
full  amount  permitted  imder  their 
lending  limit,  so  the  Finance  Board 
anticipates  that  the  dollar  amounts  of 
loans  made  are  apt  to  be  considerably 
smaller  than  these  rough  estimates.  The 
Finance  Board  beUeves  that  effectively 
placing  the  qualifying  loans  within  the 
lending  limits  of  members  and 
prospective  members  should  help 
ensure  that  the  loan  amounts,  and  hence 
their  purposes,  are  more  likely  to  be  for 
bona  fide  residential  combination 
properties  and  not  for  large  commercial 
or  large  agribusiness  loans. 

4.  Other  Alternatives  Considered 


In  attempting  to  reconcile  the 
competing  interests  of  commenters,  the 
Finance  Board  considered  various  other 
options  for  defining  quaUfying 
"residential  mortgage  loans"  and 
"residential  real  property."  As 
discussed  further  below,  in  the  Finance 
Board's  view,  none  of  these  alternatives 
would  satisfactorily  achieve  the  goal  of 
including  true  combination  family  farm 
and  business  loans,  both  of  which  have 
the  residential  nexus  required  by  the 
Bank  Act,  while  excluding  large 
agribusiness  and  other  large  commercial 
loans,  which  do  not. 

For  example,  the  Finance  Board 
considered  adopting  a  specific 
percentage  test  other  than  the  50  percent 
test.  Such  a  test  would  ensure  that  the 
property  securing  the  loan  has  a  greater 
residential  component  than  under  the 
proposal,  while  continuing  to  qualify 
more  loans  that  now  fail  the  50  percent 
test.  However,  such  a  test  would 
establish  a  national  standard  that  likely 
would  remain  imder-inclusive,  that 
could  not  reflect  differences  in  local  real 
estate  values,  and  would  continue  to 
exclude  frtsm  membership  and 
borrowing  any  rural  institutions  with 
combination  farm  or  business  loans  that 
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could  not  meet  the  reduced  percentage 
test,  regardless  of  whether  the 
underlying  properties  included  bona 
fide  residences.  For  example,  as  a 
commenter  pointed  out,  even  such  a 
modified  test  likely  would  exclude 
family  ranches  in  areas  where  the  land 
is  very  valuable  relative  to  the 
residence.  The  test  also  would  create 
operational  difficulties  where  the 
existing  appraisals  held  by  the  member^ 
originating  the  loan  do  not  separate  the 
value  of  the  residence  &X)m  the  value  of 
the  entire  property. 

The  Finance  Board  also  considered 
adopting  a  specific  acreage  limit  or 
dollar  limit  as  a  proxy  for  identifying  a 
family  farm  or  business,  i.e.,  the 
combined  farm  property  securing  the 
loan  could  not  exceed  a  specific  acreage 
limit,  or  the  combination  farm  or 
business  loan  could  not  exceed  a 
specific  dollar  amount.  If  the  acresige 
limit  or  dollar  limit  were  set  low 
enough,  the  standard  likely  would 
qualify  small  combination  family  farm 
or  business  loans,  while  excluding  large 
agricultural  and  other  business  loans. 
However,  as  pointed  out  by  a 
commenter,  such  limits  once  agam 
would  establish  national  standards  that 
cannot  reflect  differences  in  local 
business  operations  and  real  estate 
values.  The  acreage  size  limit  likely 
would  be  under-inclusive,  excluding 
some  large-acreage  forms  that  would  l>e 
considered  to  be  family  farms  in  certain 
locales,  such  as  ranching  areas.  The 
dollar  Umit  likely  would  have  the  same 
problem,  effectively  requiring  the 
establishment  of  a  nationwide  standard 
that  would  not  necessarily  reflect  local 
market  differences.  In  addition,  an 
acreage  limit  or  dollar  limit,  by  itself, 
would  not  necessarily  guarantee  an 
adequate  residential  nexus,  which  the 
statute  requires. 

One  FHLBank  commenter  suggested 
that  the  Finance  Board  adopt  an 
employee-based  or  ownership-based 
standard  as  a  siurogate  for  small 
combination  family  farm  and  business 
loans.  Such  an  approach  would  limit  a 
qualifying  farm  or  business  obtaining 
the  loan  to  no  more  than  a  specific 
number  of  full-time  equivalent 
employees.  The  commenter  suggested 
using  100  employees  as  an  appropriate 
level.  The  commenter  also  proposed 
limiting  a  farm  or  business  corporation 
obtaining  the  loan  to  no  more  than  a 
specific  number  of  shareholders,  such  as 
10  shareholders.  Such  standards  likely 
would  encompass  many  of  the  type  of 
loans  intended  by  the  Finance  Board, 
while  excluding  large  agricultural  and 
other  large  business  loans.  However, 
again,  this  approach  would  estabUsh  a 
national  standard  that  would  not  work 


in  all  locales.  It  also  would  be  very 
difficidt  for  the  Finance  Board  to 
ascertain  how  many  employees  or 
shareholders  are  typical  for  a  family 
farm  or  business  throughout  the 
country,  and  then  craft  a  regulation 
based  on  that  information.  In  addition, 
an  employee  or  shareholder  test,  by 
itself,  would  not  necessarily  guarantee 
an  adequate  residential  nexus,  which 
the  statute  requires. 

Another  option  considered  was  to 
require  that  the  combination  farm  or 
business  property  securing  the  loan  be 
owner-occupied.  Such  a  standard  would 
exclude  loans  secured  by  large  farms 
with  only  a  caretaker's  residence  located 
on  the  property.  However,  a  commenter 
indicated  that  this  standard  would  be 
luider-inclusive  because  it  would 
exclude  a  significant  number  of 
combination  family  form  or  business 
loans  where  a  family  member  lives  in 
the  residence  on  the  property  but  the 
residence  is  owned  in  the  name  of 
another  family  member  or  a  family- 
owned  corporation.  Defining  ownership 
also  could  create  problems  in 
implementation  of  the  standard,  and 
possible  conflicts  with  state  laws. 

Another  option  presented  was  to  limit 
the  farm  or  business  obtaining  the  loan 
to  family  partnerships  or 
proprietorships,  i.e.,  not  corporations, 
on  the  theory  that  this  would  serve  as 
a  siuTogate  for  small  combination  family 
farm  and  business  loans.  However,  as  a 
commenter  pointed  out,  such  a  standard 
also  would  be  under-inclusive  because 
it  would  eliminate  many  small  family 
farms  that  are  incorporated  for  tax  or 
other  reasons. 

The  Finance  Board  also  considered  an 
option  supported  by  a  FHLBank 
commenter  to  estabUsh  a  "materiality" 
standard  for  the  residential  portion  of 
the  combination  property,  with  each 
FHLBank  adopting  its  own  criteria  for 
determining  "materiahty"  based  on 
local  conditions.  Such  a  standard  could 
be  an  independent  requirement  or 
combined  with  a  reduced  percentage 
test.  The  standard  would  ensure  that  the 
property  securing  the  loan  has  a 
"material"  residential  component,  and 
would  reflect  differences  in  local 
combination  farm  or  business 
properties,  which  a  national  standard 
cannot  do,  thereby  qualifying  more 
combination  farm  or  business  loans  held 
by  rural  institutions  that  might 
otherwise  fail  the  50  percent  test  or  a 
reduced  percentage  test.  However,  the 
term  "material"  is  a  term  of  art  in  other 
areas  of  the  law,  such  as  the  federal 
securities  laws,  and  its  use  here  might 
prompt  luiintended  and  undue  reUance 
on  a  standard  established  under  a  body 
of  law  imrelated  to  the  FHLBanks. 


C.  Comments  on  Finance  Board's 
Authority  to  Change  the  50  Percent  Test 

1.  Mission  and  Goals  of  the  FHLBank 
System 

The  Farm  Credit  System  commenters 
contended  that  the  proposed  rule  would 
be  inconsistent  with  the  housing  finance 
mission  of  the  FHLBank  System, 
principally  because  it  would  have 
allowed  the  use  of  loans  for  membership 
and  collateral  purposes  that  are  not 
predominantly  residential  in  natxire.  As 
described  previously,  the  final  rule 
requires  not  only  that  any  eligible 
combination  property  must  include  a 
bona  fide  permanent  residence,  but  that 
the  residential  component  of  the 
property  must  be  "integral"  to,  or 
inextricably  linked  with,  the  overall 
parcel. 

The  Finance  Board  believes  that  the 
"integral"  standard  will  ensure  that  any 
loan  seciued  by  such  combination 
property  will  have  the  necessary 
residential  nexus  required  by  the  Bank 
Act,  and  thus  will  be  consistent  with  the 
FHLBanks'  housing  finance  mission. 
The  "integral"  standard  may  well  allow 
the  use  of  some  loans  secured  by 
combination  properties  even  if  the  value 
of  the  residential  portion  of  the  property 
does  not  predominate,  but  the  Bank  Act 
clearly  permits  that  possibility,  for 
reasons  discussed  previously.  Moreover, 
the  housing  finance  mission  of  the 
FHLBanks  includes  a  commimlty 
Investment  component,  and  the  final 
rule  is  consistent  with  that  aspect  of  the 
mission  as  well.  In  1989,  the  Congress 
mandated  that  each  FHLBank  must 
establish  a  Commimlty  Investment 
Program  (CIP);  Congress  also  expressly 
permitted  the  FHLBanks  to  establish 
additional  community  investment  cash 
advance  programs  (Section  10(j){10) 
programs).  See  12  U.S.C.  1430(i).  (j)(10). 

Under  the  QP,  "conunimity-oriented 
mortgage  lending"  includes  loans  to 
finance  commercial  and  economic 
development  activities  that  benefit  low- 
and  moderate-income  fomlUes  or 
activities  that  are  located  in  low-  and 
moderate-income  neighborhoods.  Id.  at 
1430(j)(2).  The  Finance  Board 
previously  has  determined  that  such 
targeted  commercial  and  economic 
development  lending  constitutes 
"residential  housing  finance,"  for 
purposes  of  allowing  long-term  QP 
advances.  See  CIP  Policy  Statement, 
Board  Resolution  No.  92-533  (July  17, 
1992);  12  CFR  935.1,  935.14(b)(2).  The 
section  10(j)(10)  provisions  do  not 
specify  any  targeting  requirements, 
which  suggests  that  Congress 
contemplated  that  Section  10(j)(10) 
programs  need  not  have  the  same 
targeting  or  other  eligibility 
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requirements  as  are  required  under  the 
CIP. 

It  is  possible  under  these  provisions 
for  a  FHLBank  to  fund  targeted 
commercial  or  economic  development 
that  has  no  "residential"  component,  al 
least  in  the  sense  contemplated  by  the 
Farm  Credit  System  commenters.  Yet, 
the  Finance  Board  has  determined  that 
such  funding  would  be  part  of  the 
FHLBank's  housing  finance  mission,  as 
described  above.  It  would  be  anomalous 
to  find  that  a  targeted  loan  for  wholly 
commercial  or  economic  development 
purposes  is  so  clearly  within  the 
mission  of  the  FHLBanks,  but  that  a 
combination  loan,  even  if  similarly 
targeted,  would  somehow  be  beyond  the 
housing  finance  mission  because  it  may 
be  in  part  related  to  a  commercial 
business  or  farm  property.  The  Finance 
Board  believes  that  some  number  of 
rural  and  urban  combination  properties 
will  necessarily  be  located  in  low-and 
moderate-income  neighborhoods. 
Further,  limiting  the  size  of  the 
institutions  eligible  to  use  the  revised 
standard,  and  thereby  limiting  the  size 
of  the  combination  loans  to  be  made  by 
these  institutions,  is  itself  a  method  of 
targeting  the  use  of  this  standard  to  the 
communities  and  uses  most  in  need  of 
the  relief.  To  accept  the  reasoning  of  the 
Farm  Credit  System  commenters  and 
conclude  otherwise  would  require  the 
Finance  Board  to  ignore  the  community 
investment  aspect  of  the  housing 
finance  mission,  which  it  is  not 
prepared  to  do.  In  the  view  of  the 
Finance  Board,  the  final  rule  is 
consistent  with  both  the  historical 
concept  of  residential  housing  finance. 
as  well  as  the  more  broadly  defined 
concept  incorporated  by  Congress  into 
the  Bank  Act  in  1989. 

2.  "Rational"  Basis  for  Changing  Prior 
Agency  Statutory  Interpretation 

Some  of  the  commenters  opposing  the 
proposed  rule  contended  that  the 
proposal  should  be  withdrawn  as 
inconsistent  with  the  Finance  Board's 
prior  interpretations  of  the  statutory 
provisions,  suggesting  that  the  Finance 
Board  has  ignored  those  interpretations 
and  is  obliged  to  adhere  to  them.  The 
commenters  noted,  for  example,  that  in 
the  original  rulemaking  when  the  50 
percent  test  for  advances  collateral 
purposes  was  adopted,  the  Finance 
Board  rejected  a  commenters  suggestion 
to  set  the  limit  at  10  percent,  explaining 
that  the  higher  percentage  better 
reflected  the  FHLBanks'  focus  on 
housing  finance.  See  58  FR  29456, 
29462  (May  20.  1993).  Opposing 
commenters  now  question  the  authority 
of  the  Finance  Board  to  take  what  they 
believe  is  a  confbcting  position. 


The  Finance  Board  by  no  means  has 
ignored  its  prior  positions  and 
interpretations  relating  to  the  50  percent 
test.  To  the  contrary,  the  Finance  Board 
has  carefully  and  thoroughly  considered 
its  past  approaches  to  this  issue,  all  of 
the  comments  and  suggestions  received 
in  response  to  the  proposed  rule,  and 
various  alternative  approaches.  The 
Finance  Board  has  elected  now  to  adopt 
an  approach  that  is  consistent  with  its 
prior  intentions  yet,  at  the  same  time, 
better  accomplishes  its  intentions,  is 
more  flexible  and  allows  for  more 
subjective  analysis  in  lieu  of  rigid 
adherence  to  a  fixed  percentage  test. 

As  previously  noted,  an  agency  is  free 
to  change  its  interpretation  of  its  statute 
so  long  as  its  actions  are  rational, 
reasonable,  not  arbitrary  and  capricious, 
involve  no  clear  error  of  judgment,  and 
a  satisfactory  explanation  for  its  actions 
is  included  within  the  record.  See,  e.g., 
5  U.S.C.  706(2)(A);  Motor  Vehicle  Mfrs. 
Ass'n,  463  U.S.  at  41-43;  Camp.  411 
U.S.  at  142;  IBAA.  at  8-9. 

Nothing  in  the  Bank  Act  or  in  the 
Administrative  Procedure  Act  alters  the 
agency's  authority  in  this  regard.  In  fact, 
deference  is  given  to  the  administering 
agency's  construction  of  an  ambiguous 
statute  if  it  is  "permissible"  or 
"reasonable"  in  light  of  the  statute's 
overall  structxire  and  goals.  Chevron, 
467  U.S.  at  843-45.  Deference  to  the 
Finance  Board's  policy  judgments  is 
particularly  appropriate  given  its 
expertise  and  the  broad  discretion 
Congress  has  conferred  upon  it.  The 
Finance  Board  regulates  in  an  area — the 
financial  services  context  where  courts 
have  customarily  deferred  to  evolving 
administrative  interpretations  of 
statutory  language  as  a  means  of 
accommodating  changes  in  the  market 
place  and  customers'  service  needs.  See, 
e.g.,  Clarke  v.  SecuriUes  Industry  Ass'n, 
479  U.S.  388,  403-09  (1987);  Board  of 
Governors  of  Federal  Resen/e  System  v. 
Investment  Company  Institute,  450  U.S. 
46.  56-58,  68  (1981).  A  notable  example 
of  such  deference  is  IBAA  v.  Clarke, 
where  the  court,  deferring  to  a  statutory 
construction  by  a  federal  banking 
regulatory  agency  that  recognized  "the 
realities  of  banking  in  the  nineties"  and 
that  "the  financial  industry  is  complex 
and  changing."  concluded  that  "(t]nis 
kind  of  regulatory  and  competitive 
environment  is  especially  suited  to  the 
expert  judgment  of  regulators 
accustomed  to  dealing  with  the  industry 
day  to  day."  917  F.2d  1126. 1129  (8th 
Cir.  1990).  Thus,  it  is  firmly  established 
that  the  Finance  Board  is  entitled  to 
deference  as  the  agency  charged  with 
administering  the  Bank  Act.  See  Rust  v. 
Sullivan,  500  U.S.  173. 184,  186-187 
(1991). 


Change  in  statutory  interpretation  is 
not  a  problem  "since  the  whole  point  of 
Chevron  is  to  leave  the  discretion 
provided  by  the  ambiguities  of  a  statute 
with  the  implementing  agency."  Smiley 
V.  Citibank  (South  Dakota),  N.A.,  116 
S.Q.  1730,  1734  (1996).  As  the  U.S. 
Supreme  Court  emphasized  in  Chevron, 
"an  initial  agency  interpretation  is  not 
instantly  carved  in  stone.  On  the 
contrary,  the  agency,  to  engage  in 
informed  rulemaking,  must  consider 
varying  interpretations  and  the  wisdom 
of  its  policy  on  a  continuing  basis."  467 
U.S.  at  863-64.  That  is  what  the  Finance 
Board  is  doing  through  this  rulemaking. 

3.  Abihty  of  Rural  Banks  to  Become 
FHLBank  Members;  Need  for  FHLBank 
Credit 

Some  commenters  argued  that  the 
Finance  Board  o^ered  no  reasoned 
explanation  or  empirical  data  to  support 
its  departure  from  prior  practice.  The 
Farm  Credit  System  trade  association 
argued  that  the  50  percent  test  should  be 
retained  because  it  does  not  hinder  rural 
banks'  ability  to  become  FHLBank 
members,  and  rural  bcmks  do  not  have 
less  demand  for  conventional  single 
family  and  multifamily  mortgages. 

As  an  initial  matter,  there  is  nothing 
that  requires  the  Finance  Board  to 
conduct  empirical  studies  as  a 
prerequisite  to  conducting  a  rulemaking 
proceeding.  Indeed,  there  are  any 
number  of  issues  on  which  an  agency 
may  regulate,  such  as  interpretations  of 
a  statute,  where  empirical  analysis 
would  have  Uttle  relevance  or  benefit. 
An  empirical  study  of  rural  credit  and 
housing  markets  might  better  inform  the 
Finance  Board  about  certain  aspects  of 
those  markets.  It  would  be  of  no  use, 
however,  in  determining  what 
minimum  residential  characteristics  are 
required  by  Congress  in  order  for  loans 
on  combination  properties  to  be  eligible 
for  membership  and  advances  collateral 
purposes,  which  is  the  issue  addressed 
by  this  rule. 

That  said,  in  adopting  this  final  rvde, 
the  Finance  Board  has  considered 
studies  prepared  by  other  parties  as 
sources  of  information  about  the  need 
for  alternative  funding  sources  for  rural 
banks  and  the  state  of  rural  credit 
markets.  See  USDA  Report;  "Second 
Annual  Community  Bank 
Competitiveness  Study,"  ABA/ ABA 
Banking  Journal  (Feb.  1998);  Farm 
Credit  Situation  Survey  Report  1997 
(American  Bankers  Association  1997). 
'The  Finance  Board  also  has  taken  into 
consideration  its  initial  disaissions 
with  industry  representatives  about  the 
shortcomings  of  the  50  percent  test,  as 
well  as  the  comments  supporting  the 
proposal,  which  confirm  the  need  for 
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alternative  funding  sources  for  rural 
banks  and  the  likelihood  that  the 
proposal  would  address  that  need.  The 
Finance  Board  does  not  believe  that  it 
is  required  to  undertake  further 
independent  empirical  research  of  the 
rural  credit  and  housing  markets  in 
order  to  exercise  its  rulemaking 
authority. 

The  Farm  Credit  System  trade 
association  cited  to  a  statement  in  the 
USDA  Report  that,  "[njationwide,  rural- 
headquartered  commercial  banks  are  as 
likely  to  be  members  of  the  [FHLBank 
System]  as  are  other  banks"  to  support 
its  views.  See  USDA  Report  at  48  n.l9. 
However,  the  conunenter  also 
acknowledged  in  a  footnote  that, 
"[njotwithstanding  this  conclusion,  the 
[USDA]  Report  noted  that  "rural  access' 
to  FHLBank  membership  was  of  'some 
concern'  in  three  isolated  markets." 
What  the  conunenter  characterizes  as 
three  "isolated  markets"  are  in  fact  three 
FHLBank  districts — Des  Moines.  Dallas 
and  Topeka — which  encompass  14 
states.  Moreover,  the  USDA  Report 
indicates  that  there  are  a  total  of  900 
ineligible  rural  banks  in  these  districts. 
See  id.  The  purpose  of  the  Finance 
Board's  rule  is  to  assist  some  of  these 
900  rural  banks  in  joining  and 
borrowing  from  the  FHLBank  System,  as 
well  as  to  assist  current  members  in 
increasing  their  borrowing  capacity. 
Two  of  the  FHLBanks  dted  in  the  USDA 
Report,  Des  Moines  and  Topeka, 
submitted  comment  letters  strongly 
supporting  the  proposal.  The  E)es 
Moines  letter  stated  that  eliminating  the 
ciirrent  50  percent  test  will  enable  over 
600  of  the  FHLBank's  ciurent  small 
community  bank  members  with  assets 
under  $100  million  to  fully  use 
FHLBank  funding.  In  addition,  the 
FHLBank  estimated  that  the  expansion 
of  the  membership  eligibility  criteria  to 
include  these  combination  loans  will 
enable  approximately  700  more 
financial  institutions  to  join  the  Des 
Moines  FHLBank.  (The  USDA  Report 
estimated  322  ineUgible  rural  banks  in 
the  Des  Moines  district,  see  id.; 
therefore,  it  is  assiuned  that  the  estimate 
of  700  ineUgible  institutions  provided 
by  the  Des  Moines  FHLBank  covers  non- 
niral  as  well  as  rural  institutions.) 

In  addition,  the  USDA  Report  states 
that  there  are  concerns  about  whether 
rural  offices  of  large  urban  banks 
effectively  serve  their  rural  customers. 
See  id.  at  63.  The  USDA  Report  also 
states  that  rural  F?{LBank  members  are 
larger  and  hold  a  greater  ratio  of 
mortgage-related  assets  than  other  rural 
banks  mat  are  not  FHLBank  members. 
See  id.  at  48  n.l9.  This  suggests  that 
smaller  banks  and  their  nu^l  customers 
may  be  underserved  at  present  and  that 


increased  FHLBank  access  by  small 
rural  banks  is  needed.  Notwithstanding 
the  arguments  of  the  Farm  Credit 
System  commenters,  it  appears  that  the 
information  in  the  USDA  Report 
actually  supports  the  Finance  Board's 
view  that  the  50  percent  test  operates  in 
practice  to  hinder  the  ability  of  rural 
banks  to  become  FHLBank  members. 

In  addition,  in  a  subsequent  comment 
letter  the  Farm  Credit  System  trade 
association  suggested  that  it  is 
concerned  with  commercial  bank 
competition  in  the  agricultural  markets 
and  Indicated  that  there  are  already  two 
government  sponsored  enterprises 
(GSEs)  serving  the  credit  needs  of 
agriculture — me  Farm  Credit  System 
and  the  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac).  As 
previously  stated,  many  family  farm/ 
residential  loans,  while  not  meeting  the 
50  percent  test,  have  a  sufficient 
residential  nexus  to  ensure  consistency 
with  the  FHLBank  System's  housing 
finance  and  community  Investment 
mission.  Because  it  is  vdthln  the 
missions  of  the  Farm  Credit  System  and 
Farmer  Mac,  as  well  as  the  FHLBank 
System,  to  support  the  rural  housing 
maricets,  there  is  clearly  some  overlap  in 
the  markets  served  by  different  GSEs. 
Such  overlap  can  result  in  com{>etltlon 
among  GSEs. 

The  primary  benefit  afforded  to  GSEs 
is  the  s^illty  to  borrow  at  rates  only 
slightly  higher  than  Treasury  borrowing 
rates.  The  Farm  Credit  System,  Farmer 
Mac  and  the  FHLBanks  all  receive  this 
benefit  by  virtue  of  their  GSE  status.  In 
return  for  this  benefit,  GSEs  have  a 
responsibility  to  fulfill  a  public  policy 
mission.  One  of  the  ways  that  GSEs 
fulfill  their  mission  is  by  passing  along 
their  funding  advantage  to  the  end  user. 
The  FHLBank  System's  housing  finance 
and  community  investment  mission 
requires  the  FHLBanks  to  provide  funds 
to  financial  institutions  in  all  markets, 
including  rural  markets  that  also  may 
receive  some  assistance  from  one  or 
more  other  GSEs.  To  the  extent  that 
other  GSEs  also  provide  government 
subsidized  assistance  to  certain  rural 
markets,  the  revisions  to  the  FHLBanks' 
membership  and  collateral  provisions 
do  not  result  in  an  introduction  of  a  new 
subsidy  to  these  markets,  but  rather 
provide  another  soiurce  of  government- 
subsidized  funding.  In  fact,  competition 
among  GSEs  can  be  viewed  as  a  positive 
development  because  it  helps  ensure 
that  government  subsidies  flow  to  the 
end  user  and  not  to  the  GSE's  managers 
and  shareholders. 

The  Farm  Credit  System  trade 
association  also  argued  that  its  analysis 
of  the  likely  membership  effects  of  ^e 
proposed  rule  does  not  suggest  that 


rural  banks  would  uniquely  benefit  from 
elimination  of  the  50  percent  test.  The 
commenler  indicated  that,  based  on  its 
own  analysis  of  the  loan  portfolios  of 
non-metropolitan  and  metropolitan 
banks,  membership  eligibiUty  for  non- 
metropolitan  banks  would  increase 
approximately  10.5  percent,  while 
membership  eligibility  for  metropolitan 
banks  would  similarly  Increase  by  more 
than  8  percent. 

Although  the  proposed  rule  was 
issued  in  response  to  concerns  raised  by 
rural  banks,  and  is  intended  specifically 
to  assist  rural  banks  in  accessing  the 
FHLBank  System,  the  Finance  Board 
did  not  intend  that  such  benefits  accrue 
solely  to  rural  banks.  These 
amendments  apply  as  well  to 
combination  properties  involving  a  non- 
farm  business  and  a  residence,  and  it  is 
anticipated  that  loans  seciued  by  such 
properties  located  in  urban  areas  also 
vrill  be  used  by  members  and 
prosj>ective  members  as  a  result  of  this 
rule.  The  mission  of  the  FHLBank 
System  includes  the  provision  of  funds 
to  financial  institutions  located  in  all 
areas  of  the  country,  and  to  the  extent 
the  rule  assists  non-rural,  as  well  as 
rural,  banks,  it  is  entirely  consistent 
with  the  FHLBank  System's  mission. 

The  Farm  Credit  System  trade 
association  also  claimed  that  statements 
made  in  support  of  the  proposed  rule 
contradict  and  must  be  reconciled  with 
past  Finance  Board  statements  to 
Congress.  Specifically,  the  Finance 
Board  has  stated  that  "[elligible  (other 
real  estate  related]  collateral  for 
[FHLBank]  System  advances  is  already 
very  broad,"  and  "[t]here  is  no  evidence 
that  advance  demand  is  constrained  by 
a  lack  of  eligible  collateral."  See 
Finance  Board  Report  on  the  Structure 
and  Role  of  the  Federal  Home  Loan 
Bank  System  at  167  (March  19,  1993). 

The  advantages  of  expanding  the 
scope  of  that  category  of  eligible 
collateral  were  not  considered  to  be 
significant  at  that  time.  See  id.  However, 
as  acknowledged  by  the  conunenter,  the 
Finance  Board  separately  recommended 
that  Congress  permit  the  FHLBanks  to 
accept  a  broader  range  of  collateral  to 
secure  advances  iif  order  to  carry  out  the 
FHLBank  System's  mission  as  defined 
by  the  Finance  Board.  See  id.  In 
addition,  as  explained  in  the  proposed 
rule,  since  adoption  of  the  50  percent 
test,  the  Finance  Board  has  received 
new  information  from  members  and 
nonmembers  of  the  FHLBank  System 
indicating  that  the  50  percent  test  has 
proven  to  be  under-inclusive  and, 
consequently,  is  constraining  advance 
demand  in  certain  madkets.  This  was 
confirmed  by  a  significant  number  of 
commoiters,  many  of  whom  contend 
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that  eliminating  the  50  percent  test 
would  further  the  FHLBank  System's 
housing  finance  mission  by  making 
available  a  needed  source  of  funding  for 
combination  farm/residential  loans. 

4.  Practical  Consequences  of  Qianging 
the  5a  Percent  Test 

The  Fann  Credit  System  trade 
association  also  argued  that  the  Finance 
Board  failed  to  consider  the  practical 
consequences  of  the  proposal.  For 
instance,  the  commenter  stated  that  the 
proposed  rule  did  not  indicate  how, 
with  a  substantial  increase  of  eUgible 
collateral,  the  Finance  Board  woxild 
reconcile  the  credit  demand  in  rural 
markets  with  the  potential  impact  on 
credit  supply.  The  commenter  estimated 
that  more  than  $18  billion  in  loans  held 
by  non-metropolitan  banks  could  be 
newly  pledged  as  collateral  for 
FHLBank  advances.  The  commenter 
argued  that  such  an  analysis  is  one 
essential  predicate  to  deciding  whether 
the  proposed  rule  is  appropriately 
tailored  to  the  Finance  Board's  statutory 
bousing  mission. 

The  most  likely  practical 
consequences  resulting  from  the  final 
rule  are  that  some  number  of  rural 
institutions  will  become  eligible  to 
become  members  of  the  FHLBank 
System,  will  do  so,  and  will  borrow 
from  their  FHLBank  to  finance 
residential  housing  within  their 
communities.  Obviously,  if  the  rule  has 
the  desired  effect,  there  should  be  some 
corresponding  increase  in  the  aggregate 
amoimt  of  advances  outstanding,  which 
ciirrently  total  approximately  $208 
billion  System-wide.  The  Finance  Board 
has  no  reason  to  believe  that  an 
additional  $18  biUion  of  collateral, 
assuming  for  the  sake  of  argument  that 
$18  billion  is  an  accurate  figure,  will 
overwhelm  the  credit  markets.  For  one 
thing,  some  portion  of  that  amount  will 
be  owned  by  institutions  that  choose  not 
to  become  members,  and  some  will  be 
owned  by  members  who  will  not  borrow 
to  their  full  potential.  Additionally,  the 
FHLBanks  all  have  credit  policies  that 
establish  disco\mts  for  various  types  of 
collateral.  Given  the  circumstances  and 
the  prudent  underwriting  by  the 
FHLBanks,  the  Finance  Board  would 
expect  that  any  FHLBank  accepting 
newly-authorized  loans  on  combination 
properties  would  significantly  discount 
those  loans  pledged  as  collateral.  This 
discounting,  or  overcollateralization, 
would  further  diminish  the  amount  of 
credit  that  the  newly-authorized 
collateral  could  support.  Moreover,  the 
insxued  depository  institutions  that 
presiunably  would  be  borrowing  against 
this  collateral  are  regulated  by  other 
agencies,  which  require  the  institutions 


they  regulate  to  Umit  asset  growth  to 
what  is  prudent.  See  12  CFR  Part  30, 
App.  A,  §  n.F.  The  Finance  Board 
believes  that  those  operational  and 
regulatory  checks  will  preclude  any 
undue  consequences  in  the  rural  credit 
markets  as  a  result  of  this  rule. 

5.  Safety  and  Soundness  Risks  of 
rhnnging  the  50  Percent  Test 

The  Farm  Credit  System  trade 
association  also  statcKi  that  the  Finance 
Board  did  not  indicate  how  it  will 
address  the  fact  that  a  mortgage  on  a 
combination  property  may  be  less  liquid 
and  marketable  than  a  conventional 
home  mortgage.  The  commenter  stated 
that  a  safety  and  soiuidness  issue  may 
arise  where  a  prospective  member 
lender  lacks  the  necessary 
understanding  of  the  agricultural 
lending  process,  which  may  result  in 
compromised  underwriting  practices 
and  poor  credit  decisions  in  pursuing 
loans  on  newly  efigible  combination 
properties,  increasing  the  likelihood  of 
loan  losses  incurred  by  the  FHLBanks. 

In  fact,  the  proposed  rule  discussed  at 
length  the  fact  that  any  additional  risks 
that  might  arise  if  such  mortgage  loans 
are  used  as  collateral  for  advances 
should  be  adequately  managed  in 
accordance  with  the  cxurent  provisions 
of  the  advances  regulation  and  FULBank 
credit  poUdes.  The  FHLBanks  already 
accept  combination  loans,  and  have 
expertise  in  underwriting  advances 
secured  by  such  loans.  The  final  rule, 
like  the  current  advances  regulation, 
does  not  mandate  that  the  FHLBanks 
accept  combination  farm  or  business 
loans  as  collateral  for  advances.  It 
merely  includes  such  loans  in  the 
category  of  loans  eligible  to  be  accepted 
by  a  FHLBank  to  secure  advances. 

The  FHLBanks  already  are  permitted 
to  accept  as  collateral  for  advances  to 
members  "other  real  estate  related 
collateral"  (provided  aggregate 
outstanding  advances  secxued  by  such 
collateral  do  not  exceed  30  percent  of 
the  member's  capital).  See  12  U.S.C. 
1430(a)(4);  12  CFR  935.9(a)(4).  Included 
in  this  category  of  permissible  collateral 
are  loans  on  farms  and  other  agricultural 
property,  commercial  mortgage  loans, 
construction  loans,  land  development 
loans,  and  second  mortgage  loans 
including  home  equity  loans.  See  12 
CFR  935.9(a)(4)(ii).  The  FHLBanks  also 
may  accept  multifamily  loans  as  eligible 
collateral,  without  being  subject  to  the 
30  percent  member  capital  limit.  See  12 
U.S.C.  1430(a)(1);  12  CFR  935.9(a)(l)(i). 
With  respect  to  each  of  those  types  of 
collateral,  the  FHLBanks  already 
manage  the  credit,  liquidity,  and 
marketability  risks  cited  by  the 
commenter,  as  well  as  other  risks. 


associated  with  non-one-to-four  family 
residential  mortgage  collateral.  There  is 
no  evidence  that  these  revisions  will 
subject  the  FHLBanks  to  underwriting 
tasks  that  are  beyond  their  ability  to 
manage. 

The  Finance  Board  requires  that  the 
FHLBanks  have  such  imderwriting 
expertise  and  credit  policies  before 
accepting  such  loans  as  collateral. 
Specifically,  the  advances  regulation 
requires,  among  other  things,  that  the 
F(fl3anks  establish  written  procedures 
for  determining  the  value  of  collateral 
securing  advances,  and  that  the 
FHLBanks  follow  those  procedures  in 
ascertaining  the  value  of  particular 
assets  offered  as  collateral.  See  12  CFR 
935.12.  The  regulation  also  permits  the 
FHLBanks  to  require,  a  member  to 
support  the  valuation  of  any  collateral 
with  an  appraisal  or  other  investigation 
of  the  collateral  as  the  FHLBank  deems 
necessary.  See  id. 

Rural  lending  often  requires  collateral 
valuation  practices  that  may  differ 
significantly  from  those  typically 
employed  in  lending  on  the  security  of 
one-to-foiir  family  homes.  The  Finance 
Board  expects  each  FHLBank  to  review 
its  collateral  valuation  procedures,  and 
amend  them  as  necessary  to  reflect  the 
changes  made  in  the  final  rule,  before 
accepting  as  collateral  any  newly 
authorized  combination  properties.  The 
Finance  Board  also  expects  that  the 
FHLBanks,  as  a  matter  of  practice,  will 
conduct  careful  review  and,  if 
necessary,  require  an  appraisal  of  such 
collateral,  taking  into  accoimt  the 
additional  risks  inherent  in  rural 
lending  and  each  FHLBank 's  own 
capability  to  evaluate  those  risks.  In 
addition,  the  FHLBanks  generally 
require  that  members  pledge  additional 
collateral  if  the  value  of  their  original 
collateral  declines. 

Finally,  as  the  regulator  of  the 
FHLBanks,  the  Finance  Board's  primary 
responsibihty  is  to  ensure  that  the 
FHLBanks  operate  in  a  financially  safe 
and  sound  manner.  See  12  U.S.C. 
1422a(a)(3)(A).  The  Finance  Board's 
oversight  of  the  FHLBanks  includes 
annual  on-site  examinations  and  regular 
off-site  review  of  FHLBank  operations. 
Emphasis  is  placed  on  areas  of  FHLBank 
operation  that  could  potentially  expose 
the  FHLBank  and  the  FHLBank  System 
to  risk.  As  part  of  the  examination 
process,  the  Finance  Board  reviews  and 
evaluates  the  FHLBanks'  management  of 
collateral.  Examiners  review  valuation 
methodology,  discounts  applied  to 
collateral,  and  frequency  of  review  or  re- 
valuation for  various  types  of  collateral. 
Moreover,  the  loan  quafity  and 
underwriting  practices  of  the  individual 
members  are  reviewed  regularly  by  the 
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primary  banking  regulators  through 
periodic  examinations. 

In  short,  the  above- described 
FHLBank  practices,  regulatory 
requirements,  and  Finance  Board 
examination  oversight,  do  not  encourage 
FHLBank  members  to  approve  unsafe  or 
unsound  loans  that  could  be  pledged  to 
the  FHLBanks  to  seciire  advances. 

In  addition,  increasing  access  to  the 
FHLBank  System  would  provide  current 
and  prospective  members  with 
enhanced  risk  management  options.  The 
USDA  Report  states  that  access  to  hmds 
from  GSEs,  such  as  the  FHLBanks, 
enhances  liquidity  and  can  improve 
profitability  and  risk  management  of 
depository  financial  intermediaries, 
including  commercial  banks,  credit 
imions,  and  thrifts.  See  USDA  Report  at 
97.  Risk  management  is  enhanced 
because  CSE  funds  are  available  with 
longer  maturities  than  are  usually 
available  on  deposits  at  commercial 
banks.  See  id.  at  98.  Advances  can  be 
used  to  control  interest  rate  risk  by 
allowing  member  banks  to  match  the 
funding  to  the  maturity,  payment 
structure,  prepayment  options,  and 
other  features  of  the  loans  they  make. 
See  id. 

The  Finance  Board  specifically 
requested  comment  on  whether 
elimination  of  the  50  percent  test  might 
expose  the  FHLBanks  to  any  undue  risk 
of  loss  should  a  FHLBank  need  to 
hquidate  the  combination  mortgage 
loans  it  holds  as  collateral  for  an 
advance.  See  62  FR  53252.  Many 
commenters  stated  that  the  proposal 
would  not  present  safety  or  soundness 
risks  for  the  FHLBanks  because,  as 
discussed  above,  the  FHLBanks  do  not 
lend  against  the  full  value  of  collateral, 
but  rather  apply  discounts  depending 
on  the  riskiness  of  the  collateral  and  the 
diHiculties  in  valuing  it.  Commenters 
also  pointed  out  that  the  FHLBanks 
obtain  appraisals  of  collateral  from 
members,  and  can  require  additional 
collateral  if  necessary. 

In  addition,  commenters  noted  that 
combination  loans  at  rural  banks  are 
solidly  performing  and  generally  exceed 
the  loan  quality  of  the  rest  of  the 
banking  industry,  with  1996  net  charge- 
offs  on  average  loans  at  riiral  banks  at 
0.32  percent,  while  net  charge-offs  for 
banks  overall  were  0.61  percent.  One 
FHLBank  commenter  noted  that  the 
experience  of  lenders  in  Iowa  during  the 
1980s  "agricultural  crisis"  was  that, 
while  there  was  a  substantial  decline  in 
value  of  both  one-to-four  family 
properties  in  rural  areas  and 
combination  farm/residence  properties, 
the  decline  was  not  greater  for  the 
combination  properties  than  it  was  for 
those  that  were  solely  residential.  In 


fact,  the  combination  properties  were 
more  likely  to  be  sold  since  there 
remained  buyers  interested  in  the 
agricultural  portion  of  the  land.  Based 
on  this  experience,  the  commenter  did 
not  believe  that  combination  property  is 
more  volatile  than  solely  residential 
property  located  in  rural  areas.  The 
commenter  stated  that  it  planned  to  hire 
additional  experienced  personnel  to 
ensure  that,  through  proper  due 
diligence,  its  practices  are  prudent  and 
will  not  expose  the  FHLBank  to  imdue 
risks  of  loss. 

Accordingly,  the  Finance  Board 
believes  that  through  due  diligence, 
overcoUateralization,  and  prudent  credit 
and  collateral  risk  management 
procedures  and  practices,  the  FHLBanks 
can  adequately  prevent  imdue  risk  of 
loss  on  advances  seciued  by 
combination  loans.  Therefore,  the 
Finance  Board  does  not  beUeve  that 
there  are  undue  safety  and  soimdness 
risks  that  would  suggest  that  the 
Finance  Board  lacks  the  "rational"  basis 
for  changing  the  50  percent  test  in  the 
final  rule. 

VI.  Definition  of  "Residential  Mortgage 
Loan"  in  §933.l0>b)(8)  of  the  Final  Rule 

Consistent  with  the  proposed  rule, 
"residential  mortgage  loan"  is  defined 
in  §  933.1(bb)(8)  of  the  final  rule  to 
include,  for  membership  eligibiUty 
purposes,  loans  that  finance  properties 
or  activities  that,  if  made  by  a  member, 
would  satisfy  the  statutory  requirements 
for  the  CIP  established  under  section 
10(i)  of  the  Bank  Act,  or  the  regulatory 
requirements  established  for  any 
community  investment  cash  advance 
program  authorized  by  section  10(j)(10) 
of  the  Bank  Act.  See  12  U.S.C.  1430(i), 
(j)(10). 

The  intent  of  this  amendment  is  to 
allow  such  community  investment  loans 
to  be  considered  for  purposes  of 
eligibility  for  membership,  and  to 
conform  the  membership  regulation 
more  closely  to  the  advances  regulation, 
which  already  includes  loans  financed 
by  section  10(i)  or  section  10(j)(10) 
advances  within  the  definition  of 
"residential  housing  finance  assets." 
See  12  CFR  935.1.  A  banking  trade 
association  specifically  supported  the 
proposed  definition. 

Vn.  Regulatory  Flexibility  Act 

The  final  rule  does  not  impose  any 
additional  reporting,  recordkeeping,  or 
compliance  requirements  on 
prospective  or  cxorrent  FHLBank 
members.  Although  the  Finance  Board 
anticipates  that  the  final  rule  vdll  be  of 
benefit  primarily  to  small  depository 
institutions,  it  will  not  have  a 
disproportionate  Impact  on  small 


entities.  Therefore,  in  accordance  with 
the  Regulatory  Flexibility  Act,  the 
Finance  Board  hereby  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C. 
605(b). 

Vm.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information,  as  defined  by 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Consequently, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subject* 

12  CFR  Part  933 

Federal  home  loan  banks.  Reporting 
and  recordkeeping  requirements. 

12  CFR  Part  935 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  amends  title  12, 
chapter  IX.  parts  933  and  935  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  933-MEMBERS  OF  THE  BANKS 

1.  The  authority  citation  for  part  933 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422, 1422a,  1422b, 
1423.  1424.  1426,  1430.  1442. 

*    2.  Amend  §  933.1  by  revising 
paragraph  {n)(l)(iii),  removing  "or"  at 
the  end  of  paragraph  (bb)(6)(iii), 
removing  the  period  at  the  end  of 
paragraph  (bb)(7)  and  adding  ";  or"  in 
its  place,  and  adding  paragraph  (bb)(8) 
to  read  as  follows: 

S  933.1    Definitions. 

***** 

(n)  Home  mortgage  loan  •     •     • 

(D*     *     * 

(iii)  Combination  business  or  farm 
property  where  at  least  50  percent  of  the 
total  appraised  value  of  the  combined 
property  is  attributable  to  the  residential 
portion  of  the  property  or,  in  the  case 
of  any  community  financial  institution, 
combination  business  or  farm  property, 
on  which  is  located  a  permanent 
structure  actually  used  as  a  residence 
(other  than  for  temporary  or  seasonal 
housing),  where  the  residence 
constitutes  an  integral  part  of  the 
property.  For  purposes  of  this 
subparagraph,  the  term  "community 
financial  institution"  means  an 
institution  that  has  average  total  assets 
of  $500,000,000  or  less,  based  on  an 
average  of  total  assets  over  the  three 
preceding  years.  The  Board  shall  adjust 
the  limit  annually  based  on  the  annual 
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increase,  if  any,  in  the  Consumer  Price 
Index  for  all  urban  consumers,  as 
published  by  the  Department  of  Labor; 


or 


(bbj  Residential  mortgage  loan  *     * 

• 

(8)  Loans  that  finance  properties  or 
activities  that,  if  made  by  a  member, 
would  satisfy  the  statutory  requirements 
for  the  Community  Investment  Program 
established  under  section  10(i)  of  the 
Act,  or  the  regulatory  requirements 
established  for  any  commxmity 
investment  cash  advance  program 
authorized  by  section  10(j)(10)  of  the 
Act. 


PART  935— ADVANCES 


1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b(a)(l),  1426.  1429.  1430,  1430b,  1431. 

2.  Amend  §935.1  by  revising 
paragraph  (l](v)  in  the  definition  of 
"Residential  real  property"  to  read  as 

follows: 

§935.1     Definitions. 


Residential  real  property  •     •    • 

(1)  *  " 

(v)  Combination  business  or  farm 
property  where  at  least  50  percent  of  the 
total  appraised  value  of  the  combined 
property  is  attributable  to  the  residential 
portion  of  the  property  or,  in  the  case 
of  any  community  financial  institution, 
combination  business  or  farm  property, 
on  which  is  located  a  permanent 
structure  actually  used  as  a  residence 
(other  than  for  temporary  or  seasonal 
housing),  where  the  residence 
constitutes  an  integral  part  of  the 
property.  For  purposes  of  this 
subparagraph,  the  term  "community 
financial  institution"  means  an 
institution  that  has  average  total  assets 
of  $500,000,000  or  less,  based  on  an 
average  of  total  assets  over  the  three 
preceding  years.  The  Board  shall  adjust 
the  limit  annually  based  on  the  annual 
increase,  if  any,  in  the  Consumer  Price 
Index  for  all  urban  consumers,  as 
published  by  the  Department  of  Labor. 
•        •        *        •        • 

Dated:  April  14, 1998. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairperson. 
[FR  Doc.  98-17163  Filed  6-26-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-SW-25-AD;  Amendment 
39-10635;  AD  98-14-01] 

RIN2120-AAd4 

Airworttiiness  Directives;  Eurocopter 
France  Modei  AS-<J50B,  BA.  81,  82, 
and  D,  and  Model  AS-355E,  F,  F1,  F2, 
and  N  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Model  AS-350B,  BA,  Bl, 
B2,  and  D,  and  Model  AS-355E,  F,  Fl, 
F2.  and  N  helicopters,  that  requires 
inspections  of  the  main  gearbox 
suspension  bi-directional  cross-beam 
(cross-beam)  for  cracks,  and 
replacement  of  the  cross-beam  if  a  crack 
is  found.  This  amendment  is  prompted 
by  several  reports  of  cracks  in  the  cross- 
beam. The  actions  specified  by  this  AD 
are  intended  to  provide  a  terminating 
action  to  prevent  failure  of  the  cross- 
beam that  could  cause  the  main  gearbox 
to  pivot,  resulting  in  severe  vibrations 
and  a  subsequent  forced  landing. 
DATES:  Effective  August  3,  1998. 

The  incorporation  by  reference  of 
certain  publications  fisted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  3, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ftt)m  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005.  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  OHice  of 
the  Regional  Coimsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  ^JW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias.  Aerospace  Engineer. 
FAA.  Rotorcrafl  Directorate,  ASW-lll, 
2601  Meacham  Blvd.,  Fort  Worth,  Texas 
76137.  telephone  (817)  222-5123.  fax 
(817) 222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  jjart  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Model  AS-355E.  F. 
Fl,  F2,  and  N  helicopters  was  published 
in  the  Federal  Register  on  March  3, 
1998  (63  FR  10349).  That  action 


proposed  to  require  visual  and  dye- 
penetrant  inspections  of  the  cross-beam 
for  cracks,  and  replacement  with  an 
airworthy  cross-beam  if  a  crack  is  found. 

Interested  persons  have  been  afforded 
an  opporttinity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commenter  states  that  the 
applicability  of  the  AD  should  exclude 
helicopters  that  have  been  modified  in 
accordance  with  Eurocopter  Service 
Bulletin  No.  63.00.07,  applicable  to 
Model  AS-350B,  BA.  Bl,  B2,  and  D 
helicopters,  and  Eurocopter  Service 
Bulletin  No.  63.00.13,  applicable  to 
Model  AS-355E,  F,  Fl,  F2,  and  N 
helicopters,  both  dated  April  7,  1997. 
The  FAA  agrees  that  helicopters  having 
the  modifications  need  not  be  inspected 
as  prescribed  in  this  AD,  and  that  is 
why  the  applicability  is  limited  to  those 
model  heUcopters  that  have  cross-beam, 
P/N  350A38-1018-all  dash  numbers, 
installed.  However,  a  paragraph  has 
been  added  stating  that  installation  of 
cross-beams  that  have  the  modifications 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  change  described  previously.  The 
FAA  has  determined  that  this  change 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

"nie  FAA  estimates  that  454 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  0.5  work  hour  per 
helicopter  to  accomplish  each  visual 
inspection  with  an  estimated  average  of 
150  visual  inspections  per  helicopter.  3 
work  hours  per  helicopter  to  accomplish 
the  dye-penetrant  inspection,  and  6 
work  hours  per  helicopter  to  replace  the 
cross-beam,  if  necessary,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Parts  costs  will  be  approximately  $6,000 
per  cross-beam.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$5,012,160  to  perform  an  average  of  150 
visual  inspections  and  one  dye- 
penetrant  inspection  per  helicopter,  and 
to  replace  the  cross-beam  on  all  454 
helicopters. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
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it  is  determined  that  this  Tinal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  9ft-14-01     Eurocopter  France: 

Amendment  39-10635.  Docket  No.  97- 
SW-25-AD. 

Applicability:  Model  AS-350B,  BA,  Bl,  B2, 
and  D,  and  Model  AS-355E,  F,  Fl,  F2,  and 
N  helicopters,  with  main  gearbox  sus[>ension 
bi-directional  cross-beam  (cross-beam),  part 
number  (P/N)  350A38-1018-all  dash 
numbers,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 


request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  cross-beam  that 
could  lead  to  rotation  of  the  main  gearbox, 
resulting  in  severe  vibrations  and  a 
subsequent  forced  landing,  accomplish  the 
following: 

(a)  For  cross-beams  having  2,000  or  more 
hours  time-in-service  (TIS)  or  10,000  or  more 
operating  cycles: 

Note  2:  The  Master  Service 
Recommendations  and  the  flight  log  contain 
accepted  procedures  that  are  used  to 
determine  the  cumulative  operating  cycles  on 
the  rotorcraft. 

(1)  Within  30  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  30  hours  TIS  or  150 
operating  cycles,  visually  inspect  the  cross- 
beam for  cracks  in  accordance  with 
paragraph  2.B.1)  of  Eurocopter  France 
Service  Bulletin  No.  05.00.28,  applicable  to 
Model  AS-350  helicopters,  or  Eurocopter 
France  Service  Bulletin  No.  05.00.29, 
applicable  to  Model  AS-355  helicopters, 
both  dated  May  26, 1997. 

(2)  If  a  crack  is  found  as  a  result  of  the 
inspections  required  by  paragraph  (a)(1)  of 
this  AD,  remove  the  cross-beam  and  replace 
it  with  an  airworthy  cross-beam. 

(b)  For  cross-beams  having  5,000  or  more 
hours  TIS: 

(1)  Within  550  hours  TIS  or  2,750 
operating  cycles,  whichever  occurs  first,  after 
compliance  with  paragraph  (a)(1)  of  this  AD, 
perform  a  dye-penetrant  inspection  in 
accordance  with  paragraph  2.B.2)  of 
Eurocopter  France  Service  Bulletin  No. 
05.00.28,  applicable  to  Model  AS-350 
helicopters,  or  Eurocopter  Service  Bulletin 
No.  05.00.29,  applicable  to  Model  AS-355 
helicopters,  both  dated  May  26, 1996. 

(2)  If  a  crack  is  found  as  a  result  of  the 
inspections  required  by  paragraphs  (b)(1)  of 
this  AD,  remove  the  cross-beam  and  replace 
it  with  an  airworthy  cross-beam. 

(c)  Prior  to  installing  any  replacement 
cross-beams,  regardless  of  TIS,  inspect  the 
replacement  cross-beam  in  accordance  with 
paragraph  (b)(1)  of  this  AD. 

(d)  Accomplishment  of  the  modifications 
in  accordance  with  paragraph  2.B  of  the 
Accomplisl}ment  Instructions  in  Eurocopter 
Service  Bulletin  No.  63.00.07,  applicable  to 
Model  AS-350B,  BA,  Bl,  B2,  and  D 
helicopters,  or  Eurocopter  Service  Bulletin 
No.  63.00.13,  applicable  to  Model  AS-355E, 
F,  Fl,  F2,  and  N  helicopters,  both  dated  April 
7, 1997,  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  FAA,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Certification 
Office. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections  and  replacements,  if 
necessary,  shall  be  done  in  accordance  with 
Eurocopter  France  Service  Bulletin  No. 
05.00.28,  applicable  to  Model  AS-350 
helicopters,  and  Eurocopter  France  Service 
Bulletin  No.  05.00.29.  applicable  to  Model 
AS-355  helicopters,  both  dated  May  26. 
1997.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053- 
4005,  telephone  (972)  641-3460,  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
August  3, 1998. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  96-1 56-071  (B)Rl  and  AD  96- 
155-053(B)R1,  both  dated  June  4, 1997. 

Issued  in  Fort  Worth.  Texas,  on  June  19. 
1998. 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-17178  Filed  6-26-98;  8:45  am] 

BILUNG  CODE  «»10-1)-P 


DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AQL-20] 

Modification  of  Class  E  Airspace; 
Marion,  OH;  Correction 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  one  error 
in  the  legal  description  of  a  iinal  rule 
that  was  published  in  the  Federal 
Register  on  June  5.  1998  (63  FR  30594). 
Airspace  Docket  No.  98-AGL-20.  The 
final  rule  modified  Class  E  Airspace  at 
Marion,  OH. 

EFFECTIVE  DATE:  0901  UTC  August  13, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division, 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
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Devon  Avenue,  Des  Plaines,  IL  60018, 
telephone:  (847)  294-7477. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  98-15039, 
Airspace  Docket  No.  98-AGL-20, 
published  on  June  5,  1998  (63  FR  30594) 
rule  modified  Class  E  Airspace  at 
Marion,  OH.  One  error  was  discovered 
in  the  legal  description  for  the  Class  E 
airspace  for  Marion,  OH.  This  action 
corrects  that  error.  Correction  to  Final 
Rule. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  the  Class  E  airspace 
Marion,  OH,  as  published  in  the  Federal 
Register  June  5,  1998  (63  FR  30594),  (FR 
Doc.  98-15039),  is  corrected  as  follows: 

PART  71— {CORRECTED] 

§71.1    [Corrected] 
ACL  OH  E5     Marion,  OH  ICorrected) 

On  page  30594.  Column  3,  first  line 
from  the  top  of  the  column,  in  the  Class 
E  airspace  designation  for  Marion,  OH, 
incorporated  by  reference  in  §  71.1, 
correct  the  word  "Buckyrus"  to  read 
"Bucyrus". 

Issued  in  Des  Plaines,  IL  on  June  10, 1998. 
David  B.  Johnson, 

Acting  Manager,  Air  Traffic  Division,  Great 

Lakes  Region. 

[FR  Doc.  98-16637  Filed  6-16-98;  8:45  am] 

BILUNG  COOE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

laCFRPartS 

Exemption  of  Insubstantial  Financial 
Conflicts. 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
a  Commission  Rule  to  make  it  consistent 
with  the  Office  of  Government  Ethics' 
regulation  establishing  regulatory 
waivers  of  certain  financial  conflicts  of 
interest. 

EFFECTIVE  DATE:  This  amendment  is 
effective  on  June  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Kaye,  Attorney,  Federal  Trade 
Commission,  Room  594,  6th  Street  and 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20580.  202-326-2426. 
SUPPLEMENTARY  INFORMATION:  When  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
("Standards"),  5  CFR  Part  2635,  became 
effective  on  February  3,  1993,  they 


superseded  most  of  the  Commission's 
own  standards  of  conduct,  16  CFR  Part 
5.  The  Commission  rescinded  its 
superseded  standards  on  February  8, 
1993.  See  58  FR  15763  (March  24, 
1993).  The  Commission  retained  Rule 
5.8  because  it  had  not  been  superseded 
by  the  new  Standards,  but  renumbered 
it  as  Rule  5.2. 

Rule  5.2(a)-{c)  provides  the 
requirements  and  procedures  for 
seeking  a  waiver  of  a  financial  conflict 
of  interest.  In  addition.  Rule  5.2(d)  notes 
that  a  financial  interest  in  "[sjtocks  and 
bonds  of  a  diversified  mutual  fund  or 
investment  company"  is  waived 
automatically,  pursuant  to  18  U.S.C. 
208(a),  provided  that  the  employee  does 
not  own  more  than  one  percent  of  the 
value  of  the  fund's  reported  assets. 

The  U.S.  Office  of  Government  Ethics 
issued  a  final  rule,  5  CFR  Part  2640, 
effective  on  January  17, 1997,  describing 
a  number  of  additional  circumstances 
under  which  a  financial  conflict  of 
interest  is  waived  automatically.  For 
example,  an  employee  may  participate 
in  a  particular  matter,  despite  holding  a 
financial  interest  that  would  be  affected 
by  the  matter,  if  the  interest  arises  from 
the  ownership  of  publicly  traded 
securities  and  is  valued  at  no  more  than 
$5000.  5  CFR  2640.202(a).  Thus,  the 
reference  to  an  automatic  waiver  in 
Commission  Rule  5.2(d)  should  be 
amended  to  reflect  the  existence  of  these 
additional  regulatory  waivers. 

This  rule  amendment  relates  solely  to 
agency  practice,  and,  thus,  is  not  subject 
to  the  notice  and  comment  requirements 
of  the  Administrative  Procedure  Act,  5 
U.S.C.  553(a)(2),  or  to  the  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601(2). 

The  amended  rule  does  not  involve 
the  "collection  of  information"  as  that 
term  is  defined  by  the  Paperwork 
Reduction  Act  ("PRA"J.  44  U.S.C  3501- 
3520. 

List  of  Subjects  in  16  CFR  Part  S 

Standards  of  conduct. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission  amends  Title  16,  Chapter  I, 
subchapter  A,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  5— STANDARDS  OF  CONDUCT 

1.  The  authorities  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  15 
U.S.C.  46(g);  E.O.  12674,  54  FR  15159.  3  CFR, 
1989  Comp.  p.  215.  as  modified  by  E.O. 
12731,  55  FR  42547.  3  CFR,  1990  Comp.,  p. 
306.  5  CFR  part  2635,  unless  otherwise 
noted. 


2.  Section  5.2  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

§5.2    Exemption  of  Insubstantial  financial 
conflicts. 

ft         *         *         *         * 

(d)  Pursuant  to  5  CFR  Part  2640, 
certain  financial  interests  are  exempted 
from  the  provisions  of  18  U.S.C.  208(a) 
as  being  too  remote  to  too 
inconsequential  to  affect  the  integrity  of 
an  employee's  services. 

By  direction  of  the  Commission. 
Beniamin  L  Berman, 
Acting  Secretary. 
(FR  Doc.  98-17232  Filed  6-26-98;  8:45  am) 

BILUNQ  COOe  6750-01 -M 


SOCIAL  SEdURfTY  ADMINISTRATION 

20  CFR  Part  402 
RIN  096O-AE68 

Electronic  Freedom  of  Information  Act 
Amendments  of  1996 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rules. 

SUMMARY:  These  rules  reflect  the 
changes  made  by  the  Electronic 
Freedom  of  Information  Act 
Amendments  (EFOL\)  of  1996  that  give 
the  public  access  to  government 
information  and  records  maintained  in 
an  electronic  format,  provide  for 
expedited  processing  of  certain  requests, 
establish  "electronic  reading  rooms," 
eliminate  an  agency  backlog  of  work  as 
a  justification  for  delay  in  processing 
requests,  require  redacted  material  to  be 
estimated  or  indicated  in  an  agency's 
response,  and  require  an  agency 
reference  guide  on  FOLA  to  be  made 
available. 

EFFECTIVE  DATE:  These  rules  are  effective 
July  29,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Martorana,  Social  Insurance  Specialist, 
3-A-6  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-1745  for  information 
about  these  rules.  For  information  on 
eligibility  on  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION:  These 
rules  revise  our  existing  regulations  to 
reflect  the  provisions  of  Pub.  L.  104- 
231,  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996. 
Pub.  L.  No.  104-231  amended  5  U.S.C. 
552,  popularly  known  as'the  Freedom  of 
Information  Act  (FOLA),  to  provide 
public  access  to  information  in  an 
electronic  format,  provide  for  expedited 
processing  of  certain  requests,  establish 
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"electronic  reading  rooms,"  eliminate 
an  agency  backlog  of  work  as  a 
justification  for  delay  in  processing 
requests,  require  redacted  material  to  be 
estimated  or  indicated  in  an  agency's 
response,  and  require  an  agency 
reference  guide  on  FOIA  to  be  made 
available.  The  rules  also  make  technical 
changes  to  related  rules. 

According  to  the  new  law.  the  term 
"record"  encompasses  information, 
subject  to  the  requirements  of  the  FOIA, 
when  maintained  in  any  format, 
including  an  electronic  format.  The 
category  of  "reading  room"  records,  at  5 
U.S.C.  552(a)(2),  is  expanded  to  include 
records  that  the  agency  discloses  in 
response  to  a  FOIA  request  that  have 
become,  or  are  likely  to  become,  the 
subject  of  future  requests.  An  index  of 
those  records  that  are  subject  to 
multiple  requests  must  be  prepared  and 
made  available  by  computer 
telecommunications  by  December  31, 
1999.  Furthermore,  agencies  must  create 
an  "electronic  reading  room"  to  contain 
records  created  after  November  1, 1996 
that  are  required  to  be  made  available 
under  5  U.S.C.  552(a)(2).  Additionally, 
agencies  must  make  reasonable  efforts  to 
search  for  records,  even  when 
information  is  maintained  in  an 
electronic  database,  unless  such  efforts 
would  significantly  interfere  writh  the 
operation  of  the  agency's  automated 
information  system.  If  a  requester 
requests  a  record  in  a  particular  format, 
agencies  must  attempt  to  provide  the 
record  in  that  format  if  the  record  is 
readily  reproducible  in  such  format. 

The  general  period  for  responding  to 
requests  has  been  changed  from  10  days 
to  20  days.  Moreover,  multi-track 
processing  may  be  offered  as  a  way  to 
provide  more  timely  responses. 
Agencies  and  requesters  may  discuss 
alternative  time  firames  to  process 
requests,  or  modifications  to  the 
requests,  when  the  general  20-day  time 
for  responding  cannot  be  met.  Expedited 
processing  of  requests  must  be  done 
when  there  is  a  compelUng  need  for  the 
records.  "Compelling  need"  means  that 
the  failure  to  obtain  the  records  on  an 
expedited  basis  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  Ufe  or  physical  safety  of  an 
individual,  or  when  a  request  is  made 
by  a  person  primarily  engaged  in 
disseminating  information  (e.g.,  the 
news  media),  and  there  is  an  urgency  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Government  activity. 

The  amount  of  information  deleted  on 
a  record  must  be  indicated,  unless  doing 
so  would  harm  an  interest  protected  by 
an  exemption;  and,  if  technically 
feasible,  the  indication  shall  be  at  the 
place  in  the  record  where  the  deletion 


is  made.  If  whole  pages  or  documents 
are  withheld,  an  estimate  of  the  volume 
of  material  withheld  must  be  provided 
to  the  requester,  unless  doing  so  would 
harm  an  interest  protected  by  ein 
exemption.  Furthermore,  a  guide  for 
requesting  records,  to  include  an  index 
and  description  of  major  record  systems, 
must  be  made  available  to  the  public. 

The  definition  of  "record"  in  §  402.30 
is  revised  to  reflect  the  provisions  of 
section  3  of  Pub.  L.  No.  104-231  to 
include  information  stored  in  an 
electronic  format,  and  the  meaning  of 
"record"  in  the  Records  Disposal  Act, 
44  U.S.C.  3301,  as  well  as  the  Supreme 
Court's  decision  in  17.  S.  Dept.  of  Justice 
v.  Tax  Analysts,  492  U.S.  136  (1989). 

Section  402.35  is  revised  to  reflect  the 
provisions  of  section  4  of  Pub.  L  No. 
104-231  concerning  availability  of 
records,  extent  of  deletions,  and  a 
general  index  of  records. 

Section  402.40  is  revised  to  indicate 
that  SSA  Publications  on  CD-ROM  are 
available  for  purchase. 

Section  402.45  is  revised  to  add  a  new 
category  to  reading  room  records.  These 
are  records  which  "the  agency 
determines  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records."  Also,  we  have  provided  an 
electronic  index  for  this  category  of 
records  as  reflected  in  section  4  of  the 
EFOIA  amendments. 

Section  402.100(b)  is  revised  to  reflect 
the  decision  in  Dept.  of  Justice  v. 
Reporters  Committee  for  Freedom  of  the 
Press.  489  U.S.  749  (1989)  concerning 
whether  personal  information  may  be 
released.  In  that  case,  the  Court  stated 
that  the  only  public  interest  to  be 
considered  is  whether  disclosure  would 
shed  light  on  how  an  agency  performs 
its  statutory  duties,  and  that  \he  identity 
of  the  requester  or  purpose  for  which 
the  information  is  requested  is  not 
relevant. 

Section  402.110,  entitled  "Exemption 
seven  for  withholding  records:  Law 
enforcement",  in  20  CFR  400-^99  as 
revised  as  of  April  1, 1997  is  incorrectly 
designated.  It  should  be  designated  as 
§402.105. 

Section  402.115,  which  explains  the 
deletion  of  personally  identifying 
details  in  requested  records,  and 
§  402.120,  which  explains  the  creation 
of  records,  has  been  moved  for  ease  of 
reference  to  §  402.145,  which  explains 
what  we  are  required  to  do  when 
responding  to  a  request  for  information. 

Section  402.130  is  revised  by  adding 
language  about  the  electronic 
availability  of  a  guide/heindbook  on  how 
to  request  information  from  the  Social 
Security  Administration  (SSA).  We  also 


describe  how  the  public  can  request 
FOIA  records. 

Section  402.140  is  revised  to  include 
multi-track  processing,  requests  for 
expedited  processing  and  the  changes  in 
time  limits  as  provided  in  sections  7 
and  8  of  the  EFOIA  amendments.  The 
EFOIA  amendments  extended  the 
general  period  of  10  days  for 
determining  whether  to  comply  with  a 
request  to  20  days. 

tlie  EFOIA  amendments  encourage 
agencies  which  experience  difficulties 
in  meeting  FOIA's  time  limits  to 
experiment  with  multi-track  processing. 
Before  the  enactment  of  the  EFOIA 
amendments,  due  to  increased  volumes 
of  FOIA  requests  and  staff  losses,  we 
experimented  with  various  processes  to 
reduce  backlogs,  among  them  multi- 
tracking.  The  results  are  encouraging 
and  we  plan  to  institute  multi-tracking 
procedures.  We  have  established  four 
tracks  dep)ending  on  the  ease  of 
providing  an  answer. 

(1)  Track  1 — Requests  that  can  be  answered 
with  readily  available  records  or  information. 
These  are  the  fastest  to  process. 

(2)  Track  2 — Requests  where  we  need 
records  or  information  from  other  offices 
throughout  the  Agency,  but  we  do  not  expect 
that  the  decision  on  disclosure  will  be  as 
time  consuming  as  for  requests  in  Track  3. 

(3)  Track  3 — Requests  which  require  a 
substantive  decision  or  input  from  another 
office  or  agency  and  a  considerable  amount 
of  time  will  be  needed  for  that,  or  the  request 
is  complicated  or  involves  a  large  number  of 
records.  Usually,  these  cases  will  take  the 
longest  to  process. 

(4)  Track  4 — RequesU  that  will  be 
expedited. 

The  EFOIA  requires  agencies  to 
promulgate  regulations  providing 
expedited  access  for  requesters  who 
show  a  "compelling  need"  for  a  speedy 
response.  The  EFOIA  describes 
compelling  need  as  when  there  is  "an 
imminent  threat  to  the  Ufe  or  physical 
safety  of  an  individual,"  or  when  it  is 
a  request  from  a  member  of  the  media, 
and  there  is  an  "urgency  to  inform  the 
public  concerning  actual  or  alleged 
Federal  Government  activity." 

Section  402.145  is  revised  to  include 
new  provisions  on  searching  for, 
retrieving,  and  furnishing  records  in 
electronic  formats,  and  describes  how 
deletions  on  records  will  be  indicated. 

Section  402.150  is  revised  to  cross- 
refer  to  §  402.45  to  describe  the  indexing 
of  records  for  the  new  category  of 
reading  room  records.  This  describes 
our  procedures  for  releasing  records  for 
which  we  receive  multiple  requests  or 
expect  to  receive  multiple  requests. 

Section  402.160  is  revised  to  correct 
the  reference  to  §  402.145(b)  and  (c)  and 
to  clarify  these  paragraphs.  These 
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references  should  read  §  402.155(b)  and 
(c). 

Comments  on  Notice  of  Proposed 
Rulemaking 

These  regulations  were  published  in 
the  Federal  Register  (62  FR  43489)  as  a 
notice  of  proposed  rulemaking  on 
August  14, 1997.  Interested  parties  were 
given  30  days  to  submit  comments.  No 
public  comments  were  received.  We  are, 
therefore,  publishing  these  final  rules 
with  no  substantive  changes  from  the 
proposed  rules. 

Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OM6)  and 
detennined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  not  subject  to 
mandatory  0MB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  rules  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  these  rules  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance:  96.004  Social  Security- 
Survivors  Insurance;  96.006  Supplemental 
Security  Income) 

List  of  Subjects  in  20  CFR  402 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Reporting  and  recordkeeping. 

Dated:  June  18,  1998. 
Kenneth  S.  Apfiel, 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  pari  402  of 
20  CFR  chapter  III  as  follows: 

PART  402— AVAILABILITY  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBLIC 

1.  The  authority  citation  for  20  CFR 
pari  402  continues  to  read  as  follows: 

Authority:  Sees.  205,  702(a)(5).  and  1106  of 
the  Social  Security  Act;  (42  U.S.C.  405, 
902(a)(5),  and  1306);  Section  413(b)  of  the 
Federal  Mine  Safety  and  Health  Act  of  1977 
(30  U.S.C.  923b),  5  U.S.C.  552  and  552a;  8 
U.S.C  1360;  18  U.S.C.  1905;  26  U.S.C.  6103; 


31  U.S.C  9701;  E.O.  12600.  52  FR  23781,  3 
CFR,  1987  Comp.,  p.  235. 

2.  Section  402.30  is  amended  by 
revising  the  definition  of  "records"  to 
read  as  follows: 

§402.30    Definttions. 


Records  means  any  information 
maintained  by  an  agency,  regardless  of 
forms  or  characteristics,  that  is  made  or 
received  in  cotmection  with  official 
business.  This  includes  handwritten, 
typed,  or  printed  documents  (such  as 
memoranda,  books,  brochures,  studies, 
writings,  drafts,  letters,  transcripts,  and 
minutes)  and  material  in  other  forms, 
such  as  punchcards;  magnetic  tapes; 
cards;  computer  discs  or  other 
electronic  formats;  paper  tapes;  audio  or 
video  recordings;  maps;  photographs; 
slides;  microfilm;  and  motion  pictures. 
It  does  not  include  objects  or  articles 
such  as  exhibits,  models,  equipment, 
and  duplication  machines,  audiovisual 
processing  materials,  or  computer 
software.  It  does  not  include  personal 
records  of  an  employee,  or  books, 
magazines,  pamphlets,  or  other 
reference  material  in  formally  organized 
and  officially  designated  SSA  libraries, 
where  such  materials  are  available 
under  the  rules  of  the  particular  library. 

•  •        •        •        • 

3.  Section  402.35  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

S  402.35    Publication. 

*  *        «        •        * 

(d)  Availability  by 
Telecommunications.  To  the  extent 
practicable,  we  will  make  available  by 
means  of  computer  telecommunications 
the  indices  and  other  records  that  are 
available  for  inspection. 

4.  Section  402.40  is  amended  by 
adding  new  paragraph  (hj  to  read  as 
follows: 

$402.40    Publications  for  sale. 


6.  Section  402.100  is  amended  by 
revising  the  heading  and  paragraph  (b) 
to  read  as  follows: 

§402.100    Exemption  six:  Clearly 
unwarranted  invasion  o(  personal  privacy. 


(h)  SSA  Publications  on  CI>-ROM. 

5.  Section  402.45  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

§402.45    Availability  of  records. 

•         *         *         *         • 

(d)  Electronic  Reading  Room.  We  will 
prepare  an  index  of  records  which  have 
become  or  are  likely  to  become  the 
subject  of  subsequent  requests.  The 
index,  and,  to  the  extent  practicable,  the 
records  will  be  made  available  on  the 
Internet  or  by  other  computer 
telecommunications  means. 


(b)  Balancing  test.  In  deciding 
whether  to  release  records  to  you  that 
contain  personal  or  private  information 
about  someone  else,  we  weigh  the 
foreseeable  harm  of  invading  a  person's 
privacy  against  the  public  interest  in 
disclosure.  In  determining  whether 
'disclosure  would  be  in  the  public 
interest,  we  will  consider  whether 
disclosure  of  the  requested  information 
would  shed  light  on  how  a  Government 
agency  performs  its  statutory  duties. 
However,  in  our  evaluation  of  requests 
for  records  we  attempt  to  guard  against 
the  release  of  information  that  might 
involve  a  violation  of  personal  privacy 
because  of  a  requester  being  able  to 
"read  between  the  lines"  or  piece 
together  items  that  would  constitute 
information  that  normally  would  be 
exempt  from  mandatory  disclosure 
imder  Exemption  Six. 
•        •        •        •        • 

7.  The  first  §402.110  entitled 
"Exemption  seven  for  withholding 
records:  Law  enforcement"  is  amended 
by  correctly  designating  the  section 
niunber  to  read  §  402.105. 

§402.115    [Removed] 

8.  Section  402.115  is  removed. 
§402.120    [Removed] 

9.  Section  402.120  is  removed. 

10.  Section  402.130  is  revised  to  read 
as  follows: 

§  402.1 30    How  to  request  a  record. 

You  may  request  a  record  in  person  or 
by  mail  or  by  electronic 
telecommunications.  To  the  extent 
practicable,  and  in  the  future,  we  will 
attempt  to  provide  access  for  requests  by 
telephone,  fax,  Internet,  and  e-mail.  Any 
request  should  reasonably  describe  the 
record  you  want.  If  you  have  detailed 
information  which  would  assist  us  in 
identifying  that  record,  please  submit  it 
with  your  request.  We  may  charge  fees 
for  some  requests  (§§  402.145-402.175 
explain  our  fees).  You  should  identify 
the  request  as  a  Freedom  of  Information 
Act  request  and  mark  the  outside  of  any 
envelope  used  to  submit  your  request  as 
a  "Freedom  of  Information  Request." 
The  staff  at  any  Social  Security  office 
can  help  you  prepare  this  request. 

11.  Section  402.140  is  revised  to  read 
as  follows: 


UMI 
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§  402.140    How  a  request  for  a  record  Is 
processed. 

(a)  In  general,  we  will  make  a 
determination  as  to  whether  a  requested 
record  will  be  provided  within  20  days 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays)  after  receipt  of  a 
request  by  the  appropriate  official  (see 

§  402.135).  This  20-day  period  may  be 
extended  in  unusual  circumstances  by 
written  notice  to  you,  explaining  why 
we  need  additional  time,  and  the 
extension  may  be  for  up  to  10  additional 
working  days  when  one  or  more  of  the 
following  situations  exist: 

(1)  The  office  processing  the  request 
needs  to  locate  and  then  obtain  the 
record  from  another  facility; 

(2)  We  need  to  locate,  obtain,  and 
appropriately  examine  a  large  number  of 
records  which  are  requested  in  a  single 
request;  or 

(3)  The  ofBce  processing  the  request 
needs  to  consult  with  another  agency 
which  has  a  substantial  interest  in  the 
subject  matter  of  the  request.  This 
consultation  shall  be  conducted  with  all 
practicable  speed. 

(b)  If  we  cannot  process  your  request 
within  10  additional  days,  we  will 
notify  you  and  provide  you  an 
opportunity  to  limit  the  scope  of  the 
request  so  that  it  m^y  be  processed 
virithin  the  additional  10  days,  or  we 
will  provide  you  with  an  opportunity  to 
arrange  with  us  an  alternative  time 
frame  for  processing  the  request,  or  for 
processing  a  modified  request. 

(c)  Multi-tracking  procedures.  We  will 
establish  four  tracks  for  handling 
requests  and  the  track  to  which  a 
request  is  assigned  will  depend  on  the 
nature  of  the  request  and  the  estimated 
processing  time: 

(1)  Track  1 — Requests  that  can  be  answered 
with  readily  available  records  or  information. 
These  are  the  fastest  to  process. 

(2)  Track  2 — Requests  where  we  need 
records  or  infonnation  from  other  offices 
throughout  the  Agency  but  we  do  not  expect 
that  the  decision  on  disclosure  will  be  as 
time  consuming  as  for  requests  in  Track  3. 

(3)  Track  3 — Requests  which  require  a 
decision  or  input  from  another  office  or 
agency  and  a  considerable  amount  of  time 
will  be  needed  for  that,  or  the  request  is 
complicated  or  involves  a  large  number  of 
records.  Usually,  these  cases  will  take  the 
longest  to  process. 

(4)  Track  4 — Requests  that  will  be 
expedited. 

(d)  We  will  provide  for  expedited 
access  for  requesters  who  show  a 
"compelling  need"  for  a  speedy 
response.  The  EFOIA  describes 
compelling  need  as  when  the  failure  to 
obtain  the  records  on  an  expedited  basis 
could  reasonably  be  expected  to  pose 
"an  imminent  threat  to  the  life  or 
physical  safety  of  an  individual,"  or 


when  the  request  is  from  a  person 
primarily  engaged  in  disseminating 
information  (such  as  a  member  of  the 
news  media),  and  there  is  an  "urgency 
to  inform  the  public  concerning  actual 
or  alleged  Federal  Government 
activity."  We  also  will  expedite 
processing  of  a  request  if  the  requester 
explains  in  detail  to  our  satisfaction  that 
a  prompt  response  is  needed  because 
the  requester  may  be  denied  a  legal 
right,  benefit,  or  remedy  without  the 
requested  information,  and  that  it 
cannot  be  obtained  elsewhere  in  a 
reasonable  amount  of  time.  We  will 
respond  within  10  days  to  a  request  for 
expedited  processing  and,  if  we  decide 
to  grant  expedited  processing,  we  will 
then  notify  you  of  our  decision  whether 
or  not  to  disclose  the  records  requested 
as  soon  as  practicable. 

12.  Section  402.145  is  revised  to  read 
as  follows: 

§  402. 1 45    Respondirtg  to  your  request 

(a)  Retrieving  records.  We  are  required 
to  furnish  copies  of  records  only  when 
they  are  in  our  possession  or  we  can 
retrieve  them  from  storage.  We  will 
make  reasonable  e^orts  to  search  for 
records  manually  or  by  automated 
means,  including  any  information 
stored  in  an  electronic  form  or  format, 
except  when  such  e^orts  would 
significantly  interfere  with  the  operation 
of  our  automated  information  system.  If 
we  have  stored  the  records  you  want  in 
the  National  Archives  or  another  storage 
center,  we  will  retrieve  and  review  them 
for  possible  disclosure.  However,  the 
Federal  Government  destroys  many  old 
records,  so  sometimes  it  is  impossible  to 
fill  requests.  Various  laws,  regulations, 
and  manuals  give  the  time  periods  for 
keeping  records  before  they  may  be 
destroyed.  For  example,  there  is 
information  about  retention  of  records 
in  the  Records  [Hsposal  Act  of  1944,  44 
U.S.C.  3301  through  3314;  the  Federal 
Property  Management  Regulations,  41 
CFR  101-11.4;  and  the  General  Records 
Schedules  of  the  National  Archives  and 
Records  Administration. 

(b)  Furnishing  records.  We  will 
furnish  copies  only  of  records  that  we 
have  or  can  retrieve.  We  are  not 
required  to  create  new  records  or  to 
perform  research  for  you.  We  may 
decide  to  conserve  Government 
resources  and  at  the  same  time  supply 
the  records  you  need  by  consolidating 
information  from  various  records  rather 
than  copying  them  all.  For  instance,  we 
could  extract  sections  from  various 
similar  records  instead  of  providing 
repetitious  information.  We  generally 
will  furnish  only  one  copy  of  a  record. 
We  will  make  reasonable  efforts  to 
provide  the  records  in  the  form  or 


format  you  request  if  the  record  is 
readily  reproducible  in  that  form  or 
format. 

(c)  Deletions.  When  we  pubUsh  or 
otherwise  make  available  any  record,  we 
may  delete  information  that  is  exempt 
from  disclosure.  For  example,  in  an 
opinion  or  order,  statement  of  policy,  or 
other  record  which  relates  to  a  private 
party  or  parties,  the  name  or  names  and 
other  identifying  details  may  be  deleted. 
When  technically  feasible,  we  will 
indicate  the  extent  of  deletions  on  the 
portion  of  the  record  that  is  released  or 
published  at  the  place  of  the  deletion 
unless  including  that  indication  would 
harm  an  interest  protected  by  an 
exemption.  If  we  deny  a  request,  in 
whole  or  in  part,  we  will  make  a 
reasonable  effort  to  estimate  the  volume 
of  any  requested  matter  that  is  not 
disclosed,  unless  such  an  estimate 
would  harm  an  interest  protected  by  an 
exemption. 

(d)  Creation  of  records.  We  are  not 
required  to  create  new  records  merely  to 
satisfy  a  request.  However,  we  will 
search  manually  or  by  automated  means 
to  locate  information  that  is  responsive 
to  the  request.  If  extensive  computer 
programming  is  needed  to  respond  to  a 
request,  we  may  decline  to  commit  such 
resources,  or  if  we  agree  to  do  so,  we 
may  charge  you  for  the  reasonable  cost 
of  doing  so.  We  do  not  mean  that  we 
will  never  help  you  get  information  that 
does  not  already  exist  in  our  records. 
However,  diverting  staff  and  equipment 
from  our  other  responsibihties  may  not 
always  be  possible. 

13.  Section  402.150  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  redesignating 
paragraph  (c)  as  new  paragraph  (b)  to 
read  as  follows: 

1402.150    Reteaee  of  records. 

(a)  Records  previously  released.  If  we 
have  released  a  record,  or  a  part  of  a 
record,  to  others  in  the  past,  we  will 
ordinarily  release  it  to  you  also. 
However,  we  will  not  release  it  to  you 
if  a  statute  forbids  this  disclosure,  and 
we  will  not  necessarily  release  it  to  you 
if  an  exemption  applie*  in  your 
situation  and  it  did  not  apply,  or 
applied  differently,  in  the  previous 
situation(s)  or  if  the  previous  release 
was  unauthorized.  See  §  402.45(d) 
regarding  records  in  electronic  reading 
rooms. 


14.  Section  402.160  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

$402,160    Fees  to  be  charged— general 
provisions. 
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(b)  If  we  are  not  charging  you  for  the 
first  two  hours  of  search  time,  under 
paragraph  (c)  of  §  402.155,  and  those 
two  hours  are  spent  on  a  computer 
search,  then  the  two  free  hours  are  the 
first  two  hours  of  the  time  needed  to 
access  the  information  in  the  computer. 

(c)  If  we  are  not  charging  you  for  the 
first  100  pages  of  duplication,  under 
paragraph  (b)  or  (c)  of  §  402.155,  then 
those  100  pages  are  the  first  lOO  pages 
of  photocopies  of  standard  size  pages,  or 
the  first  100  pages  of  computer  printout. 

[FR  Doc.  9»-17104  Filed  6-26-98;  8:45  am] 
WLUNQ  cooe  41M-a>-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Foo<j  and  Drug  Administration 

21  CFR  Part  54 


[Doclwt  No.  93N-0445] 

Financial  Disclosure  by  Clinical 
Investigators;  Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  February  2,  1998  (63  FR 
5233).  The  document  issued  regulations 
requiring  the  sponsor  of  any  drug, 
including  a  biological  product,  or  device 
marketing  application  (applicant),  to 
submit  certain  information  covering  the 
compensation  to,  and  financial  interests 
of,  any  clinical  investigator  conducting 
certain  clinical  studies.  The  document 
was  published  with  an  error.  This 
document  corrects  that  error. 

EFFECTIVE  DATE:  February  2,  1999. 

FOR  FURTHER  INFOWKIATION  CONTACT: 

Mary  C.  Gross,  Office  of  External 
Affairs,  Food  and  Drug  Administration 
(HF-60).  5600  Fishers  Lane.  Rockville, 
MD  20857,  301-827-3440,  FAX  301- 

594-0113 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-2407  appearing  on  page  5233  in  the 
Federal  Register  of  February  2. 1998, 
the  following  correction  is  made: 

§54.4    [Con'ected] 

On  page  5251,  in  the  first  colimm,  in 
§  54.4  Certification  and  disclosure 
requirements,  paragraph  (a),  line  3, 
"519(k)"  is  corrected  to  read  "510(k)". 


Dated:  June  19. 1998. 
Wiliiun  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-17145  Filed  6-26-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docitat  No.  97F-0440] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

AQENCY:  Food  and  Ehoig  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1 ,6-hexanediamine,  N,  t/- 
bis(2,2,6,6-tetramethyl-4-pif)eridinyl)-, 
polymers  with  morpholine-2,4,6- 
trichloro-l,3,5-triazine  reaction 
products,  methylated,  as  a  stabilizer  for 
olefin  polymers  intended  for  use  in 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  Cytec 
Industries.  Inc. 

DATES:  The  regulation  is  efi'ective  June 
29.  1998;  written  objections  and 
requests  for  a  hearing  by  July  29.  1998. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857. 
FOR  FliRTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Appbed  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPP1.EMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  6, 1997  (62  FR  60095),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  8B4562)  had  been  filed  by  Cytec 
Industries,  Inc.,  c/o  Keller  and 
Heckman,  1001  G  St.  NW..  suite  500 
West,  Washington.  DC  20001.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  1.6-hexanediamine. 
N,  Ar-bis(2,2,6,6-tetramethyl-4- 
piperidinyl)-,  polymers  with 
morpholine-2 .4 ,6-trichloro-l  ,3 ,5-triazine 
reaction  products,  methylated,  as  a 
stabilizer  for  olefin  polymers  complying 
with  21  CFR  177.1520  intended  for  use 
in  contact  with  food. 


FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe  and  the  additive  will 
achieve  its  intended  technical  effect. 
Therefore,  the  regulations  in  §  178.2010 
should  be  amended  as  set  forth  below. 

FDA's  review  of  this  jjetition 
indicates  that  the  additive  may  contain 
trace  amounts  of  formaldehyde  as  an 
impurity.  The  potential  carcinogenicity 
of  formaldehyde  was  reviewed  by  the 
Cancer  Assessment  Committee  (the 
Committee)  of  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition.  The 
Committee  noted  that  for  many  years, 
formaldehyde  has  been  known  to  be  a 
carcinogen  by  the  inhalation  route,  but 
the  Committee  concluded  that  these 
inhalation  studies  are  not  appropriate 
for  assessing  the  potential 
carcinogenicity  of  formaldehyde  in 
food.  The  Committee's  conclusion  was 
based  on  the  fact  that  the  route  of 
administration  (inhalation)  is  not 
relevant  to  the  safety  of  formaldehyde 
residues  in  food  and  the  fact  that  timiors 
were  observed  only  locally  at  the  portal 
of  entry  (nasal  turbinates).  In  addition, 
the  agency  has  received  literature 
reports  of  two  drinking  water  studies  on 
formaldehyde:  (1)  A  preliminary  report 
of  a  carcinogenicity  study  purported  to 
be  positive  by  Soffritti  et  al.  (1989). 
conducted  in  Bologna.  Italy  (Ref.  1);  and 
(2)  a  negative  study  by  Til  et  al.  (1989), 
conducted  in  The  Netherlands  (Ref.  2). 
The  Committee  reviewed  both  studies 
and  concluded,  concerning  the  Soffritti 
study,  "  •  •  •  that  data  reported  were 
unreliable  and  could  not  be  used  in  the 
assessment  of  the  oral  carcinogenicity  of 
formaldehyde"  (Ref.  3).  This  conclusion 
is  based  on  a  lack  of  critical  detail  in  the 
study,  questionable  bistopathological 
conclusions,  and  the  use  of  unusual 
nomenclature  to  describe  the  tumors. 
Based  on  the  Committee's  evaluation, 
the  agency  has  determined  that  there  is 
no  basis  to  conclude  that  formaldehyde 
is  a  carcinogen  when  ingested.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  pubUc  disclosure  before 
making  the  documents  available  for 
inspection. 

"The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
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FAP  8B4562  (62  FR  60095,  November  6, 
1997).  No  new  information  or  comments 
have  been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  29,  1998,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 


particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

References 
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List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIR':CT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  1 78  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348.  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  a  new  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.201 0    Antioxidants  and/or  stabilizers 
f  or  potymers. 


(b)** 


Sutjstances 


Limitations 


1 .6-Hexanediamine,  A/, /»/-t)is(2,2,6,6-tetramethyM-ptpendinyl)-.  potymers  with  morpho- 
line-2.4,6-tnchloro-1.3.5-tria2ine  reaction  products,  mettiylaled  (CAS  Reg.  No.  193098- 
40-7). 


For  use  only  as  a  stabilizer  at  levels  not  to  exceed 
0.3  percent  by  weight  of  olefin  polymers  complying 
with  §  177.1520(c)  of  this  chapter.  The  finished 
polymers  are  to  contact  food  only  under  corxlrtions 
of  use  C.  D,  E,  F,  and  G,  as  described  in  Table  2 
of  §  176.170(c)  of  this  chapter  Provided  that  the 
finished  food-contact  articles  have  a  volume  of  at 
least  18.9  liters  (5  gallons). 


Dated:  June  19, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-17144  Filed  &-26-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Chapter  V 

[Docliet  No.  FR-4254-N-03] 

HUD  Disaster  Recovery  Initiative 

AGENCY:  Office  of  Community  Planning 
and  Development,  HUD. 


ACTION:  Notice  of  disaster  recovery 
funds  availability  and  waivers; 
clarification. 

summary:  The  1997  Emergency 
Supplemental  Appropriations  Act  for 
Recovery  from  Natural  Disasters 
required  publication  of  a  Notice 
governing  use  of  such  funds  in 
conjunction  with  any  program 
administered  by  the  Federal  Emergency 
Management  Agency  (FEMA)  for 
buyouts  of  structures  in  disaster  areas. 
HUD  published  a  Notice  on  September 
8, 1997  (62  FR  47344)  that  described  the 
poUcies  and  procedures  applicable  to 
the  HUD  Disaster  Recovery  Initiative. 
This  Notice  clarifies  the  timing  of  the 
reports  HUD  expects  to  receive  on  the 
use  of  HUD  Disaster  Recovery  Initiative 


grant  funds.  This  Notice  also  clarifies 
the  citizen  participation  certifications 
and  notifies  grantees  of  a  statutory 
restriction  on  waivers  related  to  funds 
used  as  the  non-Federal  cost-share  for 
U.S.  Army  Ck)rps  of  Engineers  projects. 
EFFECTIVE  DATE:  June  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jan  C.  Opper,  Senior  Program  Officer, 
Office  of  Block  Grant  Assistance, 
Department  of  Housing  and  Urban 
Development,  Room  7286,  451  Seventh 
Street,  SW,  Washington,  DC  20410; 
telephone  number  (202)  708-3587. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  FAX  inquiries  may  be  sent  to  Mr. 
Opper  at  (202)  401-2044.  (Except  for  the 
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"800"  number,  these  telephone  numbers 
are  not  toll-free.) 
SUPPI.EMENTARY  INFORMATKM:  On 
September  8.  1997  (62  FR  47344).  HUD 
published  a  Notice  describing  the 
poUcies  and  procedures  applicable  to 
the  HUD  Disaster  Recovery  Initiative,  in 
accordance  with  the  requirements  of  the 
1997  Emergency  Supplemental 
Appropriations  Act  for  Recovery  boia 
Natural  Disasters,  and  for  Overseas 
Peacekeeping  Efforts,  Including  those  in 
Bosnia  (Pub.  L.  105-18:  approved  June 
12,  1997).  HUD'S  Disaster  Recovery 
Initiative  helps  communities  that  are 
affected  by  disasters  and  that  receive 
Presidential  declarations.  When  other 
agencies  cannot  assist,  HUD  steps  in 
with  funding  for  recovery  activities — 
providing  the  glue  that  holds  together 
the  sometimes  disconnected  pieces  of 
disaster  recovery. 

HUD  is  issuing  this  Notice  to  clarify 
the  provisions  of  the  September  8. 1997 
Notice  regarding  the  timing  of  the 
submission  to  HUD  of  necessary  reports. 
The  items  included  in  this  Notice 
replace  the  indicated  portions  in  the 
September  8. 1997  Notice  and  add 
additional  information.  All  other 
paragraphs  of  the  September  8. 1997 
Notice  are  unaffected.  This  Notice 
simplifies  the  requirement  for  an  aimual 
report  and  clarifies  requirements  for  the 
statutorily  required  quarterly  reports. 
HUD  is  retaining  the  annual  financial 
reconciliation  and  benefit  elements  of 
the  annual  report,  but  is  shifting  them 
from  a  separate  annual  report  into  every 
fourth  quarterly  report.  To  the  extent 
possible.  HUD  will  automate  the 
quarterly  reports  and  the  annual 
reconciliation  and  benefit  calculation. 

This  Notice  also  clarifies  the  citizen 
participation  requirements,  eliminating 
an  unintended  source  of  confusion  in 
the  September  8,  1997  Notice,  which 
required  a  grantee  to  certify  it  was 
following  the  citizen  participation  plan 
required  at  part  91,  although  it  also 
stated  slightly  different  requirements. 
This  portion  of  the  Notice  may  have 
resulted  in  a  conflict  or  confusion  for 
some  grantees  (especially  those  that 
included  procedures  in  their  citizen 
participation  plan  in  case  of  a  Federally 
declared  disaster).  This  Notice  changes 
the  requirement .fitjm  certifying  to  the 
part  91  citizen  participation  plan,  to 
certifying  to  the  plan  required  at  section 
I.E.7.b.  of  the  Notice. 

This  Notice  also  notifies  grantees  of  a 
statutory  restriction  on  waivers  related 
to  funds  used  as  the  non-Federal  cost- 
share  for  U.S.  Army  Corps  of  Engineers 
projects. 

Accordingly,  FR  Doc.  97-23752.  the 
HUD  Disaster  Recovery  Initiative  Notice 
of  disaster  recovery  funds  availability 
and  waivers,  published  in  the  Federal 


Register  on  September  8. 1997  (62  FR 
47344).  is  amended  as  foUows: 

1.  On  page  47345.  in  column  3.  in 
section  I.E.  entitled  "Submission 
Requirements" ,  paragraph  3.e.  is  revised 
to  read  as  follows: 

I.  Empowering  Communities  for 
Recovery 


E.  Submission  Requirements 

•  •        •        •        • 

3.  The  dty  or  county  grantee  must 
describe  monitoring  standards  and 
procedures  pursuant  to  §  91.230  and 
include  certifications  pursuant  to: 

•  •        •        •        • 

e.  Section  I.E.7.b.  of  this  Notice 
(Citizen  participation): 

•  •        •        *        • 

2.  On  page  47346,  in  column  1,  in 
section  I.E.  entitled  "Submission 
Requirements" ,  paragraph  6.f.  is  revised 
to  read  as  foUows: 

I.  Empowering  Communities  for 
Recovery 


E.  Submission  Requirements 

•  *        •        •        • 

6.  The  State  grantee  must  describe 
monitoring  standards  and  procedures 
pursuant  to  §  91.330  and  include 
certifications  pursuant  to: 

•  •        •        *        • 

f.  Section  I.E.7.b.  of  this  Notice 
(Citizen  participation); 

•  •        •        •        • 

3.  On  page  47348.  in  colimMi  3,  in 
section  I.H.  entitled  "Ineligible 
Activities",  a  new  paragraph  3.  is  added 
at  the  end  (after  section  I.H.2.C.),  to  read 
as  follows: 

I.  Empowering  Communities  for 
Recovery 


H.  Ineligible  Activities 
*        •        •        *        * 

3.  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1998 
(Pub.  L.  105-65,  approved  October  27, 
1997;  111  Stat.  1344.  1358)  prohibits 
HUD  from  granting  a  waiver  for  the  use 
of  more  than  $100,000  in  HUD  Disaster 
Recovery  funds  for  the  non-Federal  cost- 
share  of  a  U.S.  Army  Corps  of  Engineers 
project,  except  for  a  levee  project  at 
Devils  Lake.  North  Dakota.  Thus,  for 
funds  in  excess  of  $100,000.  the  proviso 
prohibits  HUD  from  granting  a  waiver 
for  relief  from  various  program 
requirements,  if  the  funds  used  for  that 
activity  will  also  be  used  to  meet  the 
non-federal  cost-share  for  a  Corps 


project.  In  contrast,  the  use  of  HUD 
Disaster  Recovery  funds  for  payment  of 
the  non-Federal  cost-share  required  by  a 
Federal  grant-in-aid  program  has  long 
been  aumorized  by  section  105(a)(9)  of 
the  Housing  and  Community 
Development  Act  of  1974.  and  therefore 
no  waiver  is  required  just  to  make 
matching  eligible.  This  prohibition 
apphes  only  to  HUD  Disaster  Recovery 
funding  in  the  foregoing  appropriation 
law  and  such  funding  in  prior 
appropriation  laws. 

4.  On  page  47351,  in  columns  2  and 
3.  section  D.A.  entitled  "Program 
Administrative,  Recordkeeping  and 
Reporting  Requirements"  is  revised  to 
read  as  follows: 

n.  Ensuring  the  Public  Trust 

A.  Program  Administrative 
Recordkeeping  and  Reporting 
Requirements 

The  program  administrative 
requirements  at  §§  570.489-570.492  for 
States  and  at  §§  570.500-570.513  for 
cities  and  coimties.  which  are  not 
otherwise  waived,  shall  apply,  except 
that,  with  respect  to  reporting: 

1.  States  must  submit  a  Performance 
Evaluation  Report  (PER)  pursuant  to  24 
CFR  91.520.  separately  for  the  HUD 
Disaster  Recovery  Initiative,  similar  in 
all  other  respects  to  that  which  is 
required  for  the  CDBG  program 
regulated  at  24  CFR  part  570.  HUD  will 
compile  this  PER  for  the  HUD  Disaster 
Recovery  Initiative  from  the  quarterly 
reports  submitted  under  paragraph  3 
below,  except  that,  with  the  final 
quarterly  report  submitted  prior  to  grant 
closeout.  States  must  also  include  with 
the  PER  a  special  narrative  that 
discusses  how  the  States  assured  that 
activities  met  the  requirements  of  this 
Notice  with  respect  to  the  buyout  of 
structures  in  a  disaster  area. 

2.  Cities  and  counties  must  submit  a 
Performance  Report  for  the  HUD 
Disaster  Recovery  Initiative  in 
accordance  with  24  CFR  91.520.  This 
Performance  Report  will  be  compiled  by 
HUD  from  the  quarterly  reports 
submitted  under  paragraph  3  below. 
The  final  quarterly  report  submitted 
prior  to  grant  closeout  also  must  include 
a  special  narrative  that  discusses  how 
the  city  or  county  assured  that  activities 
met  the  requirements  of  this  Notice  with 
respect  to  the  buyout  of  structures  in  a 
disaster  area. 

3.  Congress  has  required  that 
quarterly  reports  be  submitted  on  all 
disbursements  and  use  of  funds  for  or 
associated  with  buyouts.  HUD  must  also 
receive  reporting  information  for 
program  management  purposes. 
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Therefore,  each  grantee  must  submit  a 
quarterly  report,  as  HUD  prescribes,  no 
later  than  30  days  following  each 
calendar  quarter,  beginning  after  the 
first  full  calendar  quarter  after  grant 
award  and  continuing  until  all  funds 
have  been  expended  and  that 
expenditure  reported.  Each  quarterly 
report  will  include  infonnation  on  the 
project  name,  activity,  location,  national 
objective,  funds  budgeted  and 
expended,  non-HUD  Disaster  Recovery 
Initiative  Federal  source  and  funds, 
numbers  of  properties  and  housing 
units,  and  numbers  of  low-  and 
moderate-income  households.  Annually 
(i.e.,  with  every  fourth  submission),  the 
report  shall  include  a  financial 
reconciliation  of  funds  budgeted  and 
expended,  and  calculation  of  the  overall 
percent  of  benefit  to  low-  and  moderate- 
income  persons  (unless  waived).  HUD  is 
seeking  approval  from  0MB  for  any  new 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

***** 

Dated:  June  19.  1998. 
Saul  Ramirez, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
|FR  Doc  98-17273  Filed  6-26-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration,  Lat>or 

29  CFR  Parts  1915  and  1926 
RIN121&-AB25 

Occupational  Exposure  to  Asbestos 

agency:  Occupational  Safety  and  Health 
Administration,  Labor. 
action:  Final  rule. 

SUMMARY:  This  document  revises  the 
Construction  and  Shipyard  standards 
regulating  occupational  exposure  to 
asbestos  to  conform  the  standards  to  the 
Court  of  Appeals  decision  in  Asbestos 
Information  Association/North  America 
V.  Reich.  117  F.  3d  891  (5th  Cir.  July  24, 
1997).  The  Court  vacated  the 
construction  and  shipyard  standards 
insofar  as  they  regulate  asbestos- 
containing  roof  cements,  mastics  and 
coatings.  The  court's  decision  did  not 
affect  the  general  industry  asbestos 
standard,  and  that  standard  is  not  being 
changed. 

DATES:  Effective  on  July  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Martonik,  Acting  Director,  Directorate  of 


Safety  Standards  Programs.  Room  N- 
3605,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210;  Telephone 
(202)  219-8061. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  10, 1994,  the  Occupational 
Safety  and  Health  Administration 
published  final  standards  (59  FR  40964, 
29  CFR  1910.1001,  1915.1001,  and 
1926.1101),  regarding  occupational 
asbestos  exposure.  On  June  29,  1995, 
OSHA  issued  amendments  (60  FR 
33974.  29  CFR  1915.1001  and 
1926.1101)  to  correct  and  clarify  various 
provisions  of  the  construction  and 
shipyard  employment  standards. 

The  Asbestos  Information 
Association/North  American  (AIA/NA) 
petitioned  for  review  of  the  construction 
and  maritime  standards'  requirements 
for  work  practices,  training,  and  hazard 
communication  for  asphalt  roof 
cements,  coatings  and  mastics  which 
contain  asbestos.  In  Asbestos 
Information  Association/North  America 
v.  Reich.  117  F.  3d  891  (5th  Cir.  July  24, 
1997),  the  court  vacated  the  standards 
insofar  as  they  regulate  these  materials. 

Need  for  Correction 

OSHA  is  amending  sections 
1915.1001  and  1926.1101  to  conform 
the  regulations  to  the  court's  decision. 
OSHA  is  adding  a  statement  to 
paragraph  (a)  in  both  standards  to  state 
that  the  standard  does  not  apply  to 
asbestos-containing  asphalt  roof 
cements,  coatings  and  mastics.  In 
paragraph  (g)(12)  in  the  maritime 
standard  and  in  paragraph  (g)(ll)  of  the 
construction  standard  covering 
alternative  work  practices,  OSHA  is 
deleting  references  to  roofing  cements, 
mastics  and  coatings.  Section  1910.1001 
remains  unchanged. 

OSHA  is  required  to  make  these 
corrections  to  conform  the  standard  to 
the  court's  decision.  Because  OSHA  has 
no  discretion  in  the  matter,  notice  and 
opportunity  for  public  comment  are  not 
necessary. 

List  of  Subjects 

29  CFR  Part  1915 

Asbestos,  Hazardous  substances, 
Longshore  and  harbor  workers. 
Occupational  safety  and  health.  Vessels. 

29  CFR  Part  1926 

Asbestos,  Construction  industry. 
Hazardous  substances,  Occupational 
safety  and  health. 


Signed  at  Washington,  D.C,  this  22nd  day 
of  June,  1998. 

Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor  for  Occupational 

Safety  and  Health. 

Accordingly,  29  CFR  Parts  1915  and 
1926  are  corrected  by  making  the 
following  correcting  amendments: 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

1.  The  authority  citation  for  29  CFR 
part  1915  is  revised  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941): 
sees.  4,  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  1-90  (55  FR  9033),  or  6-96  (62  FR 
111),  as  applicable;  29  CFR  part  1911. 

Section  1915.100  also  issued  under 
Section  29,  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990 (49  U.S.C. 1801-1819) and  5 
U.S.C.  553. 

Subpart  Z— Toxic  and  Hazardous 
Substances 

2.  In  §  1915.1001,  add  paragraph  (a)(8) 
and  revise  paragraph  (g)(12) 
introductory  text  to  read  as  follows: 

S  1915.1001    Asbestos. 

(a)  Scope  and  application.  •  •  • 

***** 

(8)  This  section  does  not  apply  to 
asbestos-containing  asphalt  roof 
cements,  coatings  and  mastics. 

[gi  Methods  of  compliance  *  *  * 

***** 

(12)  Alternative  methods  of 
compliance  for  installation,  removal, 
repair,  and  maintenance  of  certain 
roofing  and  pipeline  coating  materials. 
Notwithstanding  any  other  provision  of 
this  section,  an  employer  who  complies 
with  all  provisions  of  this  paragraph 
(g)(12)  when  installing,  removing, 
repairing,  or  maintaining  intact  pipeline 
asphaltic  wrap,  or  roof  fiashings  which 
contain  asbestos  fibers  encapsulated  or 
coated  by  bituminous  or  resinous 
compounds  shall  be  deemed  to  be  in 
compliance  with  this  section.  If  an 
employer  does  not  comply  with  all 
provisions  of  this  paragraph  (g)(12)  or  if 
during  the  course  of  the  job  the  material 
does  not  remain  intact,  the  provisions  of 
paragraph  (g)(8)  of  this  section  apply 
instead  of  this  paragraph  (g}(12). 
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PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

Subpart  Z— Toxic  and  Hazardous 
Substances 

3.  The  authority  citation  for  Subpart 
Z  of  29  CFR  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C.  333); 
Sees.  4.  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653.  655,  657); 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736).  1-90  (55  FR  9033),  or  6-96  (62  FR 
111),  as  applicable;  29  CFR  part  1911. 

Section  1926.1102  not  issued  under 
29  U.S.C.  655  or  29  CFR  part  1911;  also 
issued  under  5  U.S.C.  553. 

4.  In  §  1926.1101,  add  paragraph  (a)(8) 
and  revise  paragraph  (g)(ll) 
introductory  text  to  read  as  follows: 

§1926.1101    Asbestos. 
(a)  Scope  and  application.  •   •   • 

(8)  This  section  does  not  apply  to 
asbestos-containing  asphalt  roof 
coatings,  cements  and  mastics. 

•        •        •        *        • 

(g)  Methods  of  compliance  •   *  • 

***** 

(11)  Alternative  methods  of 
comphance  for  installation,  removal, 
repair,  and  maintenance  of  certain 
roofing  and  pipeline  coating  materials. 
Notwithstanding  any  other  provision  of 
this  section,  an  employer  who  complies 
with  all  provisions  of  this  paragraph 
(g)(ll)  when  installing,  removing, 
repairing,  or  maintaining  intact  pipeline 
asphaltic  wrap,  or  roof  flashings  which 
contain  asbestos  fibers  encapsulated  or 
coated  by  bituminous  or  resinous 
compounds  shall  be  deemed  to  be  in 
comphance  with  this  section.  If  an 
employer  does  not  comply  with  all 
provisions  of  this  paragraph  (g)(ll)  or  if 
during  the  course  of  the  job  the  material 
does  not  remain  intact,  the  provisions  of 
paragraph  (gj(8)  of  this  section  apply 
instead  of  this  paragraph  (g](ll). 

[FR  Doc.  98-17091  Filed  6-26-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  404,  405,  406,  and  407 

46  CFR  Parts  401,  402,  403,  and  404 
[USCG-1998-<}9761 

Great  Lakes  Pilotage;  Reorganization 
of  Regulations 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation's  (SLSDC) 
responsibihty  for  administering  the 
Secretary's  functions  under  the  Great 
Lakes  Pilotage  Act,  as  amended,  (GLPA) 
was  transferred  from  the  SLSDC  to  the 
U.S.  Coast  Guard  on  March  5, 1998. 
This  rule  relocates  the  Great  Lakes 
Pilotage  regulations  from  their  current 
place  in  Title  33,  Code  of  Federal 
Regulations,  to  their  original  place  in 
Title  46,  Code  of  Federal  Regulations. 
Relocation  of  these  regulations  is 
necessary  to  position  Great  Lakes 
Pilotage  rules  with  other  U.S.  Coast 
Guard  regulations,  and  not  with  other 
SLSDC  regulations.  This  rule  also  makes 
conforming  amendments  to  the 
regulations  to  reflect  U.S.  Coast  Guard 
responsibilities  imder  the  GPLA. 
DATES:  This  final  rule  is  effective  June 
30, 1998. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Docket 
Management  FaciUty.  (USCG-1998- 
3976),  U.S.  Department  of 
Transportation,  room  PL-401 ,  400 
Seventh  Street  SW.,  Washington  DC 
20590-00001. 

FOR  FURTHER  INFORMATION  CONTACT: 
.For  questions  on  this  rule,  contact  LTJG 
Mark  A.  Cunningham,  U.S.  Coast  Guard, 
telephone  202-267-1534.  For  questions 
on  viewing  material  in  the  docket, 
contact  Dorothy  Walker,  Chief, 
Documents.  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  rulemaking  relates  to 
departmental  management, 
organization,  procedure,  and  practice. 
Under  5  U.S.C.  553{b)A,  notice  and 
public  comment  are  unnecessary  with 
respect  to  rules  of  this  nature.  Therefore, 
a  notice  of  proposed  rulemaking  was  not 
published  prior  to  this  rulemaking.  For 
the  same  reason,  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  its  publication  date  as  is 
ordinarily  required  by  5  U.S.C.  553(d). 


Background  and  Purpose 

In  1994,  the  Secretarx/)f 
Transportation  (the  Secretary)  formed  a 
study  group  to  determine  where  to  best 
locate  the  authority  to  execute  the 
functions  vested  in  him  by  the  GPLA. 
Among  other  powers  and  duties,  the 
GPLA  authorizes  the  Secretary  to 
examine  pilots,  register  them,  and  set 
rates  for  their  services.  Because  the 
study  group  recommended  transferring 
these  functions  from  the  U.S.  Coast 
Guard  to  the  SLSDC,  the  Secretary 
withdrew  the  Coast  Guard's  authority  in 
these  matters  and  redelegated  it  to  the 
SLSDC  (December  11, 1995;  60  FR 
63444).  On  November  12,  1997,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  in  Halverson  v. 
Slater,  129  F.3d  180  (D.C.  Cir,  1997), 
reversed  a  district  court  decision  and 
held  that  the  Secretary  lacks  the 
authority,  under  49  U.S.C.  322(b).  to 
delegate  Great  Lakes  Pilotage  Act 
powers  and  duties  to  the  SLSEKI.  The 
court  vacated  the  December  11,  1995 
rule  and  determined  that,  under  46 
U.S.C.  2104(a),  the  Secretary  may 
delegate  these  functions  only  to  the  U.S 
Coast  Guard.  On  March  5, 1998,  the 
Secretary  responded  to  the  court's 
ruling  by  redelegating  the  authority  to 
carry  out  functions  under  the  GLPA  to 
the  U.S.  Coast  Guard  (63  FR  10781-2). 

This  rulemaking  relocates  the  Great 
Lakes  Pilotage  regulations  from  their 
current  place  in  Title  33  to  their  original 
place  in  Title  46.  Reorganization  of  the 
CFR  is  necessary  to  position  Great  Lakes 
Pilotage  rules  with  other  U.S.  Coast 
Guard  regulations,  and  not  with  other 
SLSDC  regulations.  This  rule 
redesignates  parts  404,  405,  406,  and 
407  of  33  CFR  Chapter  IV,  as  parts  401, 
402,  403,  and  404,  respectively,  of  46 
CFR  Chapter  HI. 

This  rule  also  makes  conforming 
editorial  changes  to  the  redesignated 
sections  that  reflect  the  redelegation  of 
Seaway  responsibiUties  to  the  U.S. 
Coast  Guard.  For  example,  the  word 
"Administrator"  is  changed  to  the  word 
"Commandant"  and  the  words  "Saint 
Lawrence  Seaway  Development 
Corporation"  are  changed  to  the  words 
"U.S.  Coast  Guard. 

This  rule  also  revises  the  authority 
citations  of  each  redesignated  part  to 
reflect  the  renewed  delegation  of 
responsibilities  from  the  Secretary  to  the 
U.S.  Coast  Guard. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


UMI 


Federal  Register / Vol.  63,  No.  124/Monday,  June  29,  1998/Rules  and  Regulations  35139 


"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  goverrunental  jurisdictions 
with  populations  of  less  than  50,000. 
This  rulemaking  is  an  intra- 
departmental  administrative  that  does 
nothing  more  than  relocate  certain 
sections  of  the  U.S.  Code  of  Federal 
Regulations.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Enviromnent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  (34)(b),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  404 

Administrative  practice  and 
procedure.  Coast  Guard,  Great  Lakes. 
Navigation  (water),  Penalties,  Reporting 
and  recordkeeping  requirements, 
Seamen,  Waterways. 

33  CFR  Part  405 

Administrative  practice  and 
procedure,  Coast  Guard,  Great  Lakes, 
Navigation  (water),  Penalties,  Reporting 
and  recordkeeping  requirements, 
Seamen,  Waterways. 

33  CFR  Part  406 

Accounting,  Administrative  practice 
and  procedure.  Coast  Guard,  Great 
Lakes,  Navigation  (water).  Penalties, 
Reporting  and  recordkeeping 
requirements,  Seamen,  Waterways. 


46  CFR  Part  407 

Administrative  practice  and 
procedure.  Coast  Guard,  Great  Lakes, 
Navigation  (water).  Penalties,  Reporting 
and  recordkeeping  requirements. 
Seamen,  Waterways. 

46  CFR  Part  401 

Administrative  practice  and 
procedure.  Coast  Guard,  Great  Lakes, 
Navigation  (water).  Penalties,  Reporting 
and  recordkeeping  requirements. 
Seamen,  Waterways. 

46  CFR  Part  402 

Administrative  practice  and 
procedure.  Coast  Guard,  Great  Lakes, 
Navigation  (water).  Penalties,  Reporting 
and  recordkeeping  requirements, 
Seamen,  Waterways. 

46  CFR  Part  403 

Accounting,  Administrative  practice 
and  procedure,  Coast  Guard,  Great 
Lakes,  Navigation  (water).  Penalties, 
Reporting  and  recordkeeping 
requirements,  Seamen,  Waterways. 

46  CFR  Part  404 

Administrative  practice  and 
procedure.  Coast  Guard,  Great  Lakes, 
Navigation  (water).  Penalties,  Reporting 
and  recordkeeping  requirements. 
Seamen,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  and  under  the  authority  of  46 
U.S.C.  2104(a)  and  49  CFR  1.46  (mmm), 
the  Coast  Guard  amends  33  CFR  Chapter 
rV,  and  46  CFR  Chapter  m  as  follows: 

33  CFR  CHAPTER  IV 

PARTS  404,  405,  406,  AND  407 
[REDESIGNATED  AS  46  CFR  CH.  Ill 
(PARTS  401.  402,  403  AND  404)] 

1.  In  33  CFR  Chapter  IV,  redesignate 
parts  404,  405,  406,  and  407  as  46  CFR 
Chapter  III,  parts  401,  402,  403,  and  404 
respectively. 

46  CFR  CHAPTER  Ul 

2.  Add  a  heading  for  46  CFR  Chapter 
ni  to  read  as  follows: 

CHAPTER  III— COAST  GUARD  (GREAT 
LAKES  PILOTAGE),  DEPARTMENT  OF 
TRANSPORTATION 

PART  401— {AMENDED] 

3.  The  authority  citation  for 
redesignated  part  401,  Title  46,  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

Authority:  46  U.S.C.  2104(a),  6101,  7701, 
8105,  9303,  9304;  49  CFR  1.45, 1.46  (mmm), 
46  CFR  401.105  also  issued  under  the 
authority  of  44  U.S.C  3507. 


4.  Revise  the  redesignated  §§  401.110 
(a)(2)  and  (a)(9)  to  read  as  follows: 

§401.110    Definitions. 

***** 

(a)*  •  * 

(2)  Commandant  means 
Commandant,  U.S.  Coast  Guard, 
Washington,  DC  20593-0001. 

***** 

(9)  Director  means  Director,  Great 
Lakes  Pilotage.  Communications  with 
the  Director  may  be  sent  to  the 
following  address:  Director,  Great  Lakes 
Pilotage  (G-MO),  2100  Second  Street, 
SW,  Washington,  DC  20593-0001. 


§401.230    [Amended] 

5.  In  the  second  sentence  of 

§  401.230(b)  remove  the  words  "Director 
or  other  official  of  the  Saint  Lawrence 
Seaway  Development  Corporation."  and 
add,  in  its  place,  the  word  "Director." 

6.  Revise  redesignated  §  401.250(d)  to 
read  as  follows: 

§  401 .250    Suspension  and  revocation  of 
certificates  of  registration. 


(d)  Every  U.S.  Registered  Pilot  shall, 
whenever  his  or  her  license  is  revoked 
or  suspended  under  the  provisions  of 
Part  5  of  this  title,  deliver  his  Certificate 
of  Registration  simultaneously  with  his 
or  her  license  to  the  U.S.  Coast  Guard. 
If  the  license  is  suspended,  the 
Certificate  of  Registration  will  be  held 
with  the  suspended  license  and 
returned  to  the  holder  upon  expiration 
of  the  suspension  period. 

§401.431    [Amended] 

6.  In  redesignated  §  401.431(e)  remove 
the  words  "Saint  Lawrrence  Seaway 
Development  Corporation"  and  add,  in 
its  place,  the  word  "Administration." 

§401.510    [Anwnded] 

7.  In  both  sentences  of  redesignated 
§  401.510(b)(5)  remove  the  words  "or 
the  Director." 

PART  402— {AMENDED] 

8.  The  authority  citation  for 
redesignated  part  402,  Title  46,  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

Authority:  46  U.S.C  2104(a),  8105,  9303, 
9304;  49  CFR  1.46  (mmm). 

PART  403— {AMENDED] 

9.  The  authority  citation  for 
redesignated  part  403,  Title  46,  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

Authority:  46  U.S.C  2104(al,  8105,  9303. 
9304:  49  CFR  1.46  (mmm). 
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PART  404^AMENDEO] 

10.  The  authority  citation  for 
redesignated  part  404.  Title  46.  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

Authority:  46  U.S.C.  2104(a),  8105.  9303. 
9304;  49  CFR  1.46  (mmm). 

11.  In  addition  to  the  above 
amendments  to  Chapter  in  of  Title  46, 
remove  the  word  "Ehrector"  and  add,  in 
its  place,  the  word  "Commandant"  in 
the  following  sections: 

a.  Section  401.210(a)(4); 

b.  Section  401.210(a)(7); 

c.  Section  401.220(b); 

d.  Section  401.240(d); 

e.  Section  401.320(d)(2); 

f.  Section  401.320(d)(3); 

g.  Section  401.510(b)(3).  introductory 
text 

h.  Section  401.710(g);  and 
i.  Section  401.100. 

12.  In  addition  to  the  above 
amendments  to  Chapter  III  of  Title  46. 
remove  the  words  "Saint  Lawrence 
Seaway  Development  Corporation"  and 
add,  in  their  place,  the  words  "U.S. 
Coast  Guard"  in  the  following  sections: 

a.  Section  401.211(e); 

b.  Section  401.230(c); 

c.  Section  401.230(d); 

d.  Section  401.240(a); 

e.  Section  401.250(c); 

f.  Section  401.320(d)(4); 

g.  Section  401.425; 

h.  Section  401.510(b)(2); 
i.  Section  401.510(b)(3); 
j.  Section  401.600(a): 
k.  Section  401.615(b);  and 
1.  Section  401.620(a). 

13.  In  addition  to  the  above 
amendments  to  Chapter  III  of  Title  46, 
remove  the  word  "Administrator"  and 
add.  in  its  place,  the  word 
"Commandant"  in  the  following 
sections: 

a.  Section  401.615(b);  and 

b.  Section  401.650. 

14.  In  addition  to  the  above 
amendments  to  Chapter  III  of  Title  46, 
remove  all  references  to  "404"  and  add. 
in  their  place,  "401"  in  the  following 
sections: 

a.  401.210(a)(8); 

b.  401.210(b); 

c.  401.211(a)(1),  (b)  and  (3); 

d.  401.230(e); 

e.  401.240(b); 

f.  401.320(b): 

g.  401.330(a); 

h.  401.335(a)(1); 

i.  401.340(a)  and  (c); 

j.  401.400(c); 

k.  401.405  introductory  text; 

1.  401.410  introductory  text; 

m.  401.420(a); 

n.  401.425; 


0.  401.438; 

p.  401.431(a),  (f)  and  (g); 

q.  401.451(a)(1); 

r.  401.600(b); 

s.  401.620(b): 

t.  401.645; 

u.  401.700(b); 

V.  401.710(e); 

w.  401.720(b); 

X.  401.100; 

y.  401.210(a); 

z.  401.320(a)  introductory  text; 

aa.  403.100; 

bb.  403.400(c): 

cc.  404.1(a); 

15.  In  addition  to  the  above 
amendments  to  Chapter  HI  of  Title  46, 
remove  all  references  to  "405"  and  add, 
in  their  place,  "402"  in  the  following 
sections: 

a.  401.340(a); 

b.  401.710.(d)  and  (e). 

16.  In  addition  to  the  above 
amendments  to  Chapter  in  of  Title  46, 
remove  all  references  to  "406"  and  add, 
in  their  place,  "403"  in  the  following 
sections: 

a.  401.320(d)(3); 

b.  Part  404.  Appendix  A.  Step  l.A. 

17.  In  addition  to  the  above 
amendments  to  Chapter  III  of  Title  46, 
remove  all  references  to  "407"  and  add, 
in  their  place,  "404"  in  the  following 
sections: 

a.  403.120(b); 

b.  404.1(b); 

c.  404.10(a); 

c.  404,  Appendix  A,  Step  l.B; 

d.  404,  Appendix  C,  introductory  text. 

Dated:  )une  24. 1998. 
J.P.  High, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
|FR  Doc.  98-17269  Filed  6-26-98;  8:45  am] 

BILUNG  CODE  4«10-15-M 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  MC96-1 ;  Order  F4o.  1214] 

Amendments  to  Domestic  Mail 
Classification  Schedule 

agency:  Postal  Rate  Commission. 
action:  Final  rule. 

summary:  This  final  rule  revises  the 
Domestic  Mail  Classification  Schedule 
(DMCS)  by  eliminating  provisions 
related  to  a  barcoded  small  parcel 
experiment.  These  provisions  expired 
April  28.  1998.  Given  the  status  of  the 
experiment  and  the  Postal  Service's 
intention  not  to  request  an  extension  or 
seek  a  permanent  classification, 
■  elimination  of  these  provisions  will 


ensure  that  the  DMCS  accurately  reflects 

current  classifications  and  discounts. 

DATES:  This  rule  was  effective  April  28, 

1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman.  General  Counsel, 

Postal  Rate  Commission.  1333  H  Street 

NW,  Suite  300,  Washington,  DC.  20268- 

0001.202-789-6820. 

SUPPLEMENTARY  INFORMATION:  One  of  the 

provisions  recommended  by  the 
Commission  and  approved  by  the 
Governors  in  Docket  No.  MC96-1. 
Experimental  First-Class  and  Priority 
Mail  Small  Parcel  Automation  Rate 
Category,  specified  that  the  experiment 
would  be  limited  to  a  two-year  period, 
ending  April  28,  1998.  Shortly  before 
the  expiration  date,  the  Postal  Service 
published  a  notice  in  the  Federal 
Register  stating  its  intention  to  allow 
the  experiment  to  end  on  the  scheduled 
expiration  date  without  filing  a  request 
with  the  Commission  to  establish 
permanent  classifications  and 
discounts.  The  notice  also  briefly 
reviewed  the  basic  objectives  of  the 
experiment  and  the  reasons  why  the 
Service  decided  against  pursuing  a 
permanent  classification.  See  generally 
63  FR  19407-19408  (April  20,  1998). 

For  the  reasons  stated  above,  the 
Commission  hereby  adopts  the 
following  amendment  to  the  DMCS, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations  (see  39 
CFR  part  3001.  Appendix  A  to  Subpart 
C — Postal  Service  Rates  and  Charges). 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

For  reasons  set  out  in  the  preamble, 
the  Commission  amends  39  CFR  part 
3001  as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
part  3001  continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b).  3603,  3622- 
3624,  3661,3662. 

Subpart  C — Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  Mail  Classification  Schedule 

Appendix  A  to  Subpart  C— [Amended] 

2.  Appendix  A  to  Subpart  C — Postal 
Service  Rates  and  Charges  is  amended 
as  follows: 

a.  Remove  221.4. 

b.  Remove  and  reserve  223.4. 

c.  Remove  "Pre-barcoded  parcels 
(experimental)"  and  footnote  11  in  First- 
Class  Mail  Rate  Schedule  221,  Letters 
and  Sealed  Parcels. 
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d.  Remove  note  5  in  First-Class  Mail 
Rate  Schedule  223  Priority  Mail 
Subclass. 

Dated:  June  23,  1998. 
Margaret  P.  Crenshaw, 

Secretary. 

IFR  Doc.  98-17249  Filed  6-26-98;  8:45  am] 

BILUNO  COOC  7710-FWf-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[1N85-Ia;  FRL-6115-7] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  February  25. 1994,  the 
State  of  Indiana  submitted  regulations 
as  a  revision  to  the  ozone  State 
Implementation  Plan  (SIP),  governing 
the  control  of  Volatile  Organic 
Compound  (VOC)  emissions  from 
graphic  arts  sources  in  Lake  and  Porter 
Counties.  EPA  approved  these 
regulations  on  May  4.  1995,  subject  to 
the  condition  that  the  State  adopt 
appropriate  record  keeping  and 
reporting  requirements.  On  July  24, 
1997.  the  State  of  Indiana  submitted  a 
SIP  revision  request  to  the  EPA 
containing,  among  other  things,  record 
keeping  and  reporting  requirements  for 
all  graphic  arts  sources  in  Indiana.  VOC 
is  one  of  the  air  pollutants  which 
combine  on  hot,  sunny  summer  days 
with  oxides  of  nitrogen  to  form  ground- 
level  ozone,  commonly  known  as  smog, 
in  and  downwind  of  significant  source 
areas,  such  as  large  urban  areas.  Ozone 
pollution  is  of  particular  concern 
because  of  its  harmful  effects  on  lung 
tissue  and  breathing  passages.  The 
State's  rule  revisions  are  designed  to 
meet  the  Clean  Air  Act  (Act) 
requirement  for  States  to  adopt 
Reasonably  Available  Control 
Technology  (RACT)  rules  for  sources 
that  are  covered  by  Control  Techniques 
Guideline  (CTG)  documents  or  that  are 
major  sources  for  VOC.  This  rulemaking 
action  approves,  through  direct  Hnal 
action,  the  Indiana  SIP  revision  request 
as  it  pertains  to  graphic  arts  sources. 
DATES:  The  "direct  final"  rule  is 
effective  on  August  28,  1998,  unless 
EPA  receives  adverse  or  critical  written - 
comments  by  July  29,  1998.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 


ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Mark  J.  Palermo  at  (312) 
886-6082  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Environmental  Scientist, 
at  (312)  886-6057. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  November  15,  1990,  Congress 
enacted  amendments  to  the  Clean  Air 
Act;  Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q. 

Section  182(b)(2)  of  the  Act  requires 
all  States  with  moderate  and  above 
ozone  nonattainment  areas  to  adopt 
RACT  rules  for  VOC  sources  that  are 
located  within  these  ozone 
nonattainment  areas  and  that  are 
covered  by  CTG  documents.  One  source 
category  to  be  controlled  by  apphcation 
of  RACT  rules  is  graphic  arts. 

In  Indiana,  VOC  emission  control 
requirements  for  graphic  arts  sources  are 
contained  in  Indiana  Administrative 
Code  (I AC)  rule  326  lAC  8-5-5.  This 
rule  applies  to  packaging  rotogravure, 
publication  rotogravure,  and 
flexographic  printing  sources.  On 
February  25.  1994,  the  State  of  Indiana 
submitted  a  revision  request  for  its 
ozone  SIP  amending  the  graphic  arts 
rule.  This  amendment  functioned  to 
reduce  the  source  size  applicability  cut- 
off for  graphic  arts  sources  located  in 
the  severe  ozone  nonattainment  area 
(Lake  and  Porter  Counties)  from  100  to 
25  tons  of  VOC  per  year  (potential  to 
emit)  as  required  by  sections  182(b)(2) 
and  182(d)  of  the  Act. 

Based  on  a  review  of  the  February  25, 
1994  submittal,  the  EPA  proposed  to 
conditionally  approve  the  rule  revision 
on  January  10,  1995  (60  FR  2568),  and 
completed  final  rulemaking  to 
conditionally  approve  the  SIP  revision 
on  May  4,  1995  (60  FR  22241).  At  that 
time,  the  EPA  stated  that,  although  the 
revised  rule  contained  acceptable  VOC 
emission  control  requirements  for 
graphic  arts  sources,  it  did  not  include 
specific  record  keeping  and  reporting 
requirements  needed  to  make  the  rule 
sufficiently  enforceable.  EPA's 
conditional  approval  was  based  on  a 


December  14,  1994  commitment  from 
the  State  to  correct  the  rule  to  add 
appropriate  record  keeping  and 
reporting  requirements. 

The  rule  revisions  submitted  by  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  on  July  24, 1997, 
were  designed,  in  part,  to  provide  the 
record  keeping  and  reporting 
requirements  for  graphic  arts  sources. 
The  submittal  also  includes  additional 
revisions  to  rule  326  lAC  8-5-5.  These 
rule  revisions  are  addressed  in  this 
rulemaking. 

DDEM's  July  24,  1997  submittal  also 
includes  rule  revisions  for 
miscellaneous  metal  coating  sources 
that  employ  the  use  of  dip  tanks  or  flow 
coating  operations.  These  rule  revisions 
will  be  addressed  in  a  separate,  future 
rulemaking. 

n.  Summary  of  Rule  Revisions 

In  the  discussion  which  follows,  to 
remain  consistent  with  definitions  used 
by  IDEM  (these  definitions  differ  in 
some  respect  from  those  used  by  other 
States  and  from  those  typically  used  by 
the  EPA  (EPA  typically  reverses  the 
following  definitions)),  the  following 
definitions  are  used  in  this  rulemaking: 

Facility  means  any  one  (1)  strucnire,  piece 
of  equipment,  installation,  or  operation 
which  emits  or  has  the  fKJtential  to  emit  any 
air  contaminant.  Single  pieces  of  equipment 
or  single  installations  with  multiple  emission 
points  shall  be  considered  as  a  single  facility. 

Source  means  an  aggregation  of  one  (1)  or 
more  facilities  which  are  located  on  one 
piece  of  propwrty  or  on  contiguous  or 
adjacent  properties,  and  which  are  owned  or 
o[>erated  by  the  same  person  (or  by  persons 
under  conmion  control). 

These  definitions  are  found  in  Indiana's 
rules  326  lAC  1-2-27  and  326  lAC  1- 
2-72,  respectively. 

The  following  summarizes  the 
contents  of  the  newly  adopted  rules  or 
the  adopted  revisions  to  the  existing 
rules. 

Rule  326  lAC  8-1-9 

This  rule  has  been  adopted  to  cover 
general  record  keeping  and  reporting 
requirements  for  graphic  arts  sources 
subject  to  new  rules  326  lAC  8-1-10 
through  326  lAC  8-1-12.  Rule  326  L\C 
8-1-9  states  that  the  applicable  test 
methods  and  procedures  specified  in 
rule  326  lAC  8-1—4  (testing  procedures) 
shall  be  used  to  determine:  (1)  the  VOC 
content  of  each  coating  as  applied;  and 
(2)  the  efficiency  of  each  emissions 
capture  system  and  control  device. 
Records  required  by  this  rule,  including 
those  used  to  demonstrate  source 
exemption  from  applicable  emission 
control  requirements,  must  be  submitted 
to  IDEM  or  EPA  upon  request.  All 
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applicable  records  are  required  to  he 
maintained  on-site  in  an  accessible 
manner  for  three  years  and  in  a 
"reasonably  accessible"  manner  for  an 
additional  two  year  period. 

Rule  326  lAC  8-1-10 

This  rule  has  been  adopted  to  cover 
compliance  certification,  record 
keeping,  and  reporting  requirements  for 
graphic  arts  sources  that  use  compUant 
coatings  (compliant  with  the 
requirements  of  rule  326  lAC  8-5-5). 
Upon  startup  of  a  facility,  or  upon 
changing  the  method  of  compliance  to 
the  use  of  compli2uit  cojitings,  the  owner 
or  operator  of  the  source  must  certify  to 
IDEM  that  the  source  is  in  compUance 
with  the  requirements  of  this  rule. 

By  May  1. 1997,  or  upon  startup  of  a 
new  coating  facility,  or  upon  changing 
the  compliance  method  to  the  use  of 
compliant  coatings,  the  owner  or 
operator  of  the  facility  shall  for  each 
coating  facility  and  each  coating  used, 
collect  and  record  each  day  and 
maintain  all  of  the  following 
information:  (1)  the  name  and 
identification  number  of  each  coating, 
as  applied;  and  (2)  the  mass  of  VOC 
(excluding  water  and  exempt 
compounds)  per  volume  of  coating,  as 
applied,  expressed  in  units  necessary  to 
determine  compliance.  As  new  coatings 
are  added,  the  records  for  the  facility 
must  be  updated  to  include  the  new 
coatings.  If  use  of  a  coating  is 
discontinued,  the  records  for  the 
discontinued  coating  must  be 
maintained  in  compliance  with  rule  326 
lAC  &-1-9. 

Sources  affected  by  this  rule  must 
notify  IDEM  if  one  of  the  following 
instances  occurs: 

(1)  When  noncompliant  coatings  are 
used,  the  owner  or  operator  of  the 
noncomplying  facility  must  notify  IDEM 
within  30  days  following  the  use  of  the 
noncompliant  coating,  and  must  include 
the  following  information:  (a)  name  and 
location  of  the  coating  facility;  (b)  time, 
date,  and  duration  of  the 
noncompliance;  and  (c)  the  corrective 
actions  taken;  or, 

(2)  At  least  30  calendar  days  before 
changing  the  method  of  compliance 
from  the  use  of  compliant  coatings  to 
the  use  of  daily-weighted  averaging  or  to 
the  use  of  control  devices,  the  owner  or 
operator  shall  comply  with  rule  326  lAC 
8-1-1 1(b)  or  with  rule  326  lAC  8-1- 
12(b).  These  rules  require  certification 
of  the  compliance  of  a  facility  with  the 
applicable  emission  control 
requirements  (see  discussion  of 
certification  requirements  below). 


Rule  326  lAC  8-1-11 

This  rule  applies  to  graphic  arts 
sources  for  which  compliance  is  based 
on  the  use  of  daily-weighted  averaging. 
Upon  startup  of  a  new  coating  facility, 
or  upon  changing  compliance  to  the  use 
of  daily-weighted  averaging,  the  owner 
or  operator  of  the  coating  facility  must 
certify  to  IDEM  that  the  coating  facility 
is  in  compliance  with  the  requirements 
of  this  rule.  This  certification  must 
include: 

(1)  the  name  and  location  of  the 
facility; 

(2)  the  address  and  telephone  number 
of  the  person  responsible  for  the  facility; 

(3)  the  identification  of  each  coating 
facility  and  identification  of  the 
applicable  emission  limit  for  each  of 
these  facilities; 

(4)  the  name  and  identification 
number  of  each  coating  facility  that  will 
comply  by  means  of  daily-weighted 
averaging; 

(5)  the  VOC  content  of  each  coating, 
as  appUed,  each  day  for  each  coating 
facility,  expressed  in  units  necessary  to 
determine  compUance; 

(6)  the  instrument  or  method  that  will 
be  used  to  calculate  the  VOC  content  of 
each  coating  and  the  volume  of  each 
coating,  as  applied,  used  each  day  at 
each  coating  faciUty; 

(7)  the  method  by  which  the  ov«ier  or 
the  operator  will  create  and  maintain 
records  each  day; 

(8)  calculation  of  the  daily- weighted 
average  VOC  emission  rate/content  level 
for  a  day  representative  of  the  current  or 
projected  maximum  production  levels; 
and, 

(9)  the  time  at  which  the  coating 
facility's  day  begins  if  a  time  other  than 
midnight  local  time  is  used  to  define  a 
day. 

For  each  coating  facility  and  for  each 
coating  used,  the  owner  or  operator 
must  record  and  maintain  the  following 
daily  information: 

(1)  the  name  and  identification 
number  of  each  coating,  as  applied; 

(2)  the  mass  of  VOC  per  volume 
(excluding  water  and  exempt 
compounds)  and  the  volume  of  each 
coating,  as  applied,  in  units  necessary  to 
determine  compUance;  and, 

(3)  the  daily-weighted  average  VOC 
content  of  aU  coatings  used  in  the 
coating  facility. 

On  and  after  May  1. 1997,  appUcable 
sources  must  notify  IDEM  if  one  of  the 
following  instances  occurs: 

(1)  When  a  record  shows  use  of 
coatings  with  VOC  contents  exceeding  a 
daily-weighted  average  limit,  the  owner 
or  operator  must  submit  a  copy  of  the 
record  to  and  notify  IDEM  within  30 
days  foUowing  the  use  of  the 


noncompUant  coatings,  and  must 
include  the  following  information:  (a) 
name  and  location  of  the  coating 
facility;  (b)  date  and  duration  of  the 
noncompliance;  and  (c)  the  corrective 
actions  taken;  or, 

(2)  At  least  30  calendar  days  before 
changing  the  method  of  compliance  to 
the  use  of  compliant  coatings  or  to  the 
use  of  emission  control  devices  and 
away  fi-om  the  use  of  a  daily-weighted 
average,  the  owner  or  operator  shall 
comply  with  the  requirements  of  326 
lAC  8-l-10(b)  or  with  the  requirements 
of  326  LAC  8-1-1 2(b)  as  appropriate. 

Rule  326  lAC  8-1-12 

This  rule  appUes  to  graphic  arts 
sources  for  which  compliance  is  based 
on  the  use  of  emission  control  devices. 

By  May  1, 1997,  or  upon  startup  of  a 
new  coating  facility,  or  upon  changing 
the  method  of  compUance  for  an 
existing  coating  facility  to  use  of  an 
emission  control  device,  the  owner  or 
operator  of  the  faciUty  must  comply 
with  the  following  requirements: 

(1)  The  control  system  operation, 
maintenance,  and  testing  must  meet  the 
following  requirements: 

(a)  The  control  system  must  be 
operated  and  maintained  according  to 
manufacturer  recommendations,  but 
may  be  modified  based  on  compliance 
tests  or  upon  written  request  of  IDEM; 

(b)  A  copy  of  the  operating  and 
maintenance  procedures  must  be 
maintained  at  the  faciUty  for  inspection 
by  the  control  system  operators  and  by 
IDEM; 

(c)  The  control  system  must  be  tested 
initially,  with  follow-up  compliance 
tests  conducted  no  later  than  every  30 
months  after  the  initial  control  system 
test;  and, 

(d)  CompUance  tests  must  be 
conducted  according  to  a  protocol 
developed  by  IDEM  at  least  30  days 
before  the  test.  The  rule  specifies  the 
minimum  information  that  must  be 
contained  in  the  protocol. 

(2)  The  rule  specifies  the  monitoring 
equipment  requirements  for  each  type  of 
emission  control  equipment,  covering 
the  following  emission  control  system 
types:  thermal  incinerators;  catalytic 
incinerators;  and  carbon  adsorbers. 

On  or  after  May  1, 1997,  or  after 
startup  of  a  coating  faciUty,  or  after 
switching  the  compliance  method  to  use 
of  an  emission  control  device,  the  owner 
or  operator  must  collect  and  record  on 
a  daily  basis  all  of  the  following 
information  for  each  coating  faciUty: 

(1)  the  name  and  identification 
nimiber  of  each  coating  used; 

(2)  the  mass  of  VOC  per  unit  volume 
of  coating  solids,  as  applied,  the  volume 
solids  content,  as  appUed,  and  the 
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volume,  as  applied,  of  each  coating, 
expressed  in  units  necessary  to 
determine  compliance; 

(3)  the  maximum  VOC  content  (mass 
of  VOC  per  unit  volume  of  coating 
solids,  as  applied)  or  the  daily-weighted 
average  VOC  content  (mass  of  VOC  per 
unit  volume  of  coating  solids,  as 
applied]  of  the  coatings  used; 

l4)  the  required  overall  emission 
reduction  efficiency; 

(5)  the  actual  overall  emission 
reduction  efficiency  achieved  as 
determined  during  a  compliance  test 
conducted  under  rule  326  lAC  8-1- 
12(b)(1)(C); 

(6)  the  control  device  monitoring  data 
as  specified  in  the  rule  for  thermal 
incinerators,  catalytic  incinerators,  or 
carbon  adsorbers; 

(7)  a  log  of  operating  time  for  the 
capture  system,  control  device, 
monitoring  equipment,  and  associated 
coating  facility;  and, 

(8)  a  maintenance  log  for  the  capture 
system,  control  device,  and  monitoring 
equipment  detailing  all  routine  and 
nonroutine  maintenance  performed, 
including  dates  and  durations  of  any 
outages. 

The  owner  or  operator  of  a  facility 
must  notify  IDEM  within  30  calendar 
days  of  any  noncompliance,  identifying 
the  control  system  for  which 
noncompliance  has  occurred  and  the 
corrective  actions  taken.  The  owners  or 
operators  must  also  notify  IDEM  at  least 
30  calendar  days  in  advance  before 
switching  to  an  alternative  compliance 
method. 

Rule  326  lAC  8-5-5 

The  source  application  portion  of  this 
rule  has  been  modified  to  address  (after 
October  1, 1993)  sources  located  in  Lake 
and  Porter  Counties  as  follows: 

(1)  Sources  whose  potential  emissions 
of  VOC  are  greater  than  or  equal  to  25 
tons  per  year  (22.7  megagrams  per  year) 
are  subject  to  all  requirements  of  this 
rule,  as  well  as  to  the  requirements  of 
rules  326  lAC  8-1-9  through  326  lAC  8- 
1-12; 

(2)  Sources  whose  potential  emissions 
of  VOC  are  less  than  25  tons  per  year 
but  greater  than  or  equal  to  10  tons  per 
year  are  exempt  from  the  emission 
control  requirements  of  the  rule,  but  are 
subject  to  the  certification,  record 
keeping,  and  reporting  requirements  of 
rule  326  lAC  8-7-2(c)  and  rule  326  lAC 
8-l-9(b);  and, 

(3)  Sources  whose  potential  emissions 
of  VOC  are  less  than  10  tons  per  year  are 
subject  to  the  record  keeping  and 
reporting  requirements  of  rule  326  lAC 
8-l-9(b)  only.  Rule  326  lAC  8-l-9(b) 
requires  that  records  used  to 
demonstrate  that  a  source  is  exempt 


from  emission  control  requirements  be 
submitted  to  IDEM  or  to  the  EPA  within 
30  days  of  the  receipt  of  a  written 
request  from  either  of  these  agencies. 
Other  changes  in  rule  326  LAC  8-5- 
5  are  minor  and  cosmetic  in  nature  and 
do  not  change  the  impact  and  basic 
requirements  of  the  rule.  These  minor 
changes  are  acceptable  and  are  not  given 
further  consideration  here. 

m.  Technical  Merits  of  Rule  Revisions 

Rules  326  lAC  8-1-9  through  326  lAC 
8-1-12  have  been  added  by  IDEM  to  the 
VOC  rules  to  cover  record  keeping  and 
reporting  requirements  for  graphic  arts 
sources  in  Indiana.  In  developing  these 
rules,  IDEM  followed  the  example 
graphic  arts  nrie  provided  in  EPA's  Jime 
25,  1992  model  VOC  rules.  It  is  these 
model  VOC  rules  that  provide  the 
primary  guidance  used  here  to  judge  the 
adequacy  of  Indiana's  rule  revisions. 

Rule  326  8-5-5  was  modified  to 
refine  the  emission  control,  record 
keeping,  and  reporting  requirements  for 
graphic  arts  sources  located  in  Lake  and 
Porter  Counties.  This  revision  is  needed 
given  the  lower  emissions  source  cutoff 
for  major  VOC  sources  (25  tons  per  year) 
for  sources  in  these  coimties,  which  are 
classified  as  "severe"  nonattainment  for 
ozone  imder  section  181  of  the  Clean 
Air  Act. 

Rule  326  LAC  8-1-9 

The  general  record  keeping  and 
reporting  requirements  contained  in  this 
new  rule  are  acceptable  and  consistent 
with  EPA's  model  VOC  rules. 

Rule  326  lAC  8-1-10 

The  recorciJceeping  and  reporting 
requirements  for  the  use  of  compliant 
coatings  in  graphic  arts  sources 
contained  in  this  rule  are  generally 
acceptable.  Two  minor  concerns, 
however,  are  noted  in  subdivisions 
(b)(5)  and  (c)(2)  of  this  rule.  Both  of 
these  rule  subsections  require  the 
recording  of  the  VOC  mass  content  of 
coatings,  as  applied,  excluding  water 
and  exempt  compounds  from  the  mass 
of  VOC  when  determining  the  VOC 
content  of  the  coating.  The  definition  of 
VOC  contained  in  326  lAC  1-2-90, 
however,  does  not  include  water  and 
exempt  compounds.  Therefore,  the 
water  and  exempt  compound  exclusion 
clauses  of  subdivisions  (b)(5)  and  (c)(2) 
have  no  meaning  and  no  impacts.  To  be 
absolutely  correct,  these  clauses  should 
follow  the  references  to  "volume"  in 
these  subdivisions.  These  clauses 
should  be  relocated  in  the  rule  through 
technical  corrections  to  the  rule. 
However,  taking  into  account  that  the 
misplaced  clauses  have  no  data 
recording  and  enforcement  impacts,  and 


noting  that  the  remainder  of  these  rule 
subdivisions  agree  with  EPA's  model 
VOC  rules,  EPA  has  concluded  that  rule 
326  L\C  8-1-10  is  approvable. 

Rules  326  LAC  8-1-1 1  and  326  lAC  8- 
1-12 

These  rules  are  consistent  with  EPA's 
model  VOC  rules,  and  are  acceptable. 

Rule  326  lAC  8-5-5 

The  only  changes  in  this  rule  of 
significance  in  this  rulemaking  are  the 
changes  made  to  subdivision  (a)(3). 
These  changes  only  affect  graphic  arts 
sources  located  in  Lake  and  Porter 
Counties,  where  the  Act  requires 
(section  182(b)(2))  RACT  for  major 
sources  (potential  to  emit  VOC  at  a  rate 
equal  to  or  greater  than  25  tons  per  year 
within  Lake  and  Porter  Counties  as 
required  by  section  182(d)  of  the  Act). 
For  these  sources,  subdivision  (a)(3)(A) 
of  this  rule  requires  full  compliance 
with  all  requirements  contained  in  rules 
326  lAC  8-1-9  through  326  lAC  8-1-12, 
as  well  as  with  the  emission  control 
requirements  of  326  lAC  8-5-5.  This 
revised  subdivision  is  acceptable. 

New  subdivision  (a)(3)(B),  which 
covers  Lake  and  Porter  Counties' 
graphic  arts  sources  with  potential  VOC 
emissions  less  than  25  tons  per  year  but 
greater  than  or  equal  to  10  tons  per  year, 
exempts  these  sources  from  the 
emission  reduction  requirements  of  rule 
326  lAC  8-5-5,  but  requires  these 
sources  to  submit  data  to  confirm  the 
appropriateness  of  source  exemption 
and  to  make  data  available  to  IDEM  or 
EPA  upon  request.  These  requirements 
are  acceptable. 

New  subdivision  (a)(3)(C),  which 
covers  the  remainder  of  graphic  arts 
sources  in  Lake  and  Porter  Counties, 
those  with  potential  VOC  emissions 
below  10  tons  per  year,  requires  these 
sources  to  make  records  supporting 
source  exemption  available  to  IDEM  or 
EPA  within  30  days  after  receiving  a 
data  request.  This  rule  is  acceptable  to 
the  EPA. 

rV.  Final  Rulemaking  Action 

EPA  is  approving  the  revisions  of 
rules  326  L\C  8-1-9  through  326  lAC  8- 
1-12  and  of  rule  326  lAC  8-5-5  for 
graphic  arts  sources  of  VOC  emissions 
as  a  revision  to  the  Indiana  State 
Implementation  Plan  as  requested  by 
the  State  of  Indiana  and  as  submitted  to 
the  EPA  on  July  24,  1997.  The  approval 
of  these  rules  satisfies  EPA's  May  4, 
1995  (60  PR  22240)  conditional 
approval  of  326  lAC  8-5-5.  and        • 
supersedes  EPA's  earlier  conditional 
approval. 

It  is  noted  that  Indiana  has  indicated 
an  intent  to  amend  rules  326  lAC  8-1- 
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9  through  326  lAC  8-1-12  in  the  future 
to  incorporate  the  record  keeping  and 
reporting  requirements  for  all  new 
coating  VOC  control  rules.  The  approval 
given  here  is  only  applicable  to  the  use 
of  these  rules  for  graphic  arts  soiuces. 
As  these  rule  are  amended  in  the  future 
for  other  coating  source  categories,  EPA 
will  review  the  merits  of  these  rules  as 
they  apply  to  those  specific  coating 
source  categories.  EPA  is  not  approving 
these  rules  for  generic  application  to  all 
coating  source  categories. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  EPA 
believes  this  is  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should 
specified  written  adverse  or  critical 
written  comments  be  filed.  This  rule 
will  become  efi^ective  without  further 
notice  unless  EPA  receives  relevant 
adverse  written  comment  on  the  parallel 
proposed  rule  (published  in  the 
proposed  rules  section  of  this  Federal 
Register)  by  July  29,  1998.  Should  the 
EPA  receive  such  comments,  it  will 
publish  a  rule  informing  the  pubUc  that 
this  rule  did  not  take  effect.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  August  28.  1998. 

Nothing  in  this  rule  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Executive  Order  13045 

The  final  rule  is  not  subject  to 
Executive  Order  13045,  titled 
"Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 


agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibiUty  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 
State  action.  The  Clean  Air  Act  forbids 
EPA  to  base  its  actions  concerning  SIPs 
on  such  grounds.  Union  Electric  Co.  v. 
U.S.  EPA,  427  U.S.  246,  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1998,  signed 
into  law  on  March  22,  1995,  EPA  must 
imdertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements^ijider  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
govermnents,  or  the  private  sector  result 
frt>m  this  action. 

E.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


F.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this  rule 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
August  28. 1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  rule  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  June  2, 1998. 
David  A.  Ukich, 
Acting  Regional  Administrator,  Region  V. 

For  reasons  stated  in  the  preamble, 
part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  52.769  is  amended  by 
removing  and  reserving  paragraph  (b). 

3.  Section  52.770  is  amended  oy 
adding  paragraph  (c)(122)  to  read  as 
follows: 

§  52.770    Identification  of  plan. 

*         •         •         •         • 

(c)*  *  * 

(122)  On  July  24, 1997,  Indiana 
submitted  rules  requiring  record 
keeping  and  reporting  requirements  for 
graphic  arts  soiut:es  of  volatile  organic 
compounds  and  amended  source 
applicability  requirements  for  graphic 
arts  sources  located  in  Lake  and  Porter 
Counties  as  a  revision  to  the  State 
Implementation  Plan. 

(i)  Incorporation  by  reference. 

(A)  326  lAC  8-1-9  General  record 
keeping  and  reporting  requirements.  326 
lAC  8-1-10  Compliance  certification, 
record  keeping,  and  reporting 
requirements  for  certain  coating 
facilities  using  compUant  coatings.  326 
lAC  8-1-11  Compliance  certification, 
record  keeping,  and  reporting 
requirements  for  certain  coating 
facilities  using  daily  weighted 
averaging.  326  lAC  8-1-12  CompUance 
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certification,  record  keeping,  and 
reporting  requirements  for  certain 
coating  facilities  using  control  devices. 
Adopted  by  the  Indiana  Air  Pollution 
Control  Board  November  6,  1996.  Filed 
with  the  Secretary  of  State  April  22, 
1997.  Published  at  Indiana  Register, 
Volume  20,  Number  9.  June  1,  1997. 
Effective  May  22,  1997. 

(B)  326  LAC  8-5-5  Graphic  arts 
operations.  Adopted  by  the  Indiana  Air 
Pollution  Control  Board  November  6, 

1996.  Filed  with  the  Secretary  of  State 
April  22.  1997.  Published  at  Indiana 
Register,  Volume  20,  Number  9,  Jime  1. 

1997.  Effective  May  22,  1997. 

(PR  Doc.  98-17122  Filed  &-26-98;  8:45  am) 

BILUNQ  COOE  6S«0-Sa-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4071a;  FRL-6104-4] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  Approval  of  VOC  RACT 
Determinations  for  Individual  Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  volatile  organic 
compounds  (VOC)  reasonably  available 
control  technology  (RACT)  for  eight  (8) 
major  sources  located  in  Pennsylvania. 
The  intended  effect  of  this  rule  is  to 
approve  source-specific  plan  approvals 
and  operating  permits  that  establish  the 
above-mentioned  RACT  requirements  in 
accordance  with  the  Clean  Air  Act.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 
DATES:  This  final  rule  is  effective  August 
28, 1998  unless  the  Agency  receives 
adverse  conunent  by  July  29, 1998. 


Should  the  Agency  receive  adverse  or 
critical  comments  it  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Campbell,  Air  Protection 
Division,  Mailcode  3AP11,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  (215)  566-2196.  at  the 
EPA  Region  III  office  or  via  e-mail  at 
campbell.dave@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail.  any  comments  must  be  submitted 
in  writing  to  the  above  Region  III 
address. 

SUPPLEMENTARY  INFORMATION:  On  April 
16,  1996  and  March  24,  1998,  the 
Commonwealth  of  Pennsylvania 
submitted  formal  revisions  to  its  State 
Implementation  Plan  (SIP).  Each  source 
subject  to  this  rulemaking  will  be 
identified  and  discussed  below.  Any 
plan  approvals  and  operating  permits 
submitted  coincidentally  with  those 
being  approved  in  this  document,  and 
not  identified  below,  will  be  addressed 
in  a  separate  rulemaking  action. 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA). 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
soiut:es  by  no  later  than  May  31, 1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 


area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 
Permsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone. 

However,  under  section  184  of  the 
CAA.  at  a  minimum,  moderate  ozone 
nonattainment  area  requirements 
(including  RACT  as  specified  in 
sections  182(b)(2)  and  182(fl)  apply 
throughout  the  OTR.  Therefore,  RACT  is 
applicable  statewide  in  Pennsylvania. 
The  Permsylvania  submittals  that  are 
the  subject  of  this  document  are  meant 
to  satisfy  the  RACT  requirements  for 
eight  (8)  sources  in  Pennsylvania. 

Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  plan  approvals 
and  operating  permits  can  be  found  in 
the  docket  and  accompanying  technical 
support  document  (TSD)  and  will  not  be 
reiterated  in  this  document.  Briefly, 
EPA  is  approving  a  revision  to  the 
Permsylvania  SIP  pertaining  to  the 
determination  of  RACT  for  eight  (8) 
major  sources.  Several  of  the  operating 
permits  contain  conditions  irrelevant  to 
the  determination  of  VOC  RACT. 
Consequently,  these  provisions  are  not 
being  included  in  this  approval  for 
source-^ecific  VOC  RACT. 

RACT  Determinations 

The  following  table  identifies  the 
individual  operating  permits  EPA  is 
approving.  The  specific  emission 
limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying 
technical  support  document,  which  is 
available  upon  further  request  fitim  the 
EPA  Region  III  office  listed  in  the 
ADDRESSES  section  of  this  document. 


Pennsylvania.— VOC  and  NOx  Ract  Determinations  for  Individual  Sources 


Source 

County 

Plan  ap- 
proval (PA 
f )  operatirKi 
permit  (OP 
#)  compli- 
ance permit 
(Cf!>») 

Source  type 

"Major  source"  pollutant 

The  Filxe-Metal  F>ro<1urts  Corrv 
pany. 

Finnaren  &  Haley,  Inc 

Fres-co  System  USA.  Inc 

Graphic  Packaging  Corp  

Delaware 

Montgomery  

Bucks _ 

Chester 

23-0025 

46-0070 
09-0027 
15-0013 

Miscellaneous        manufacturing 
(safety  products). 

Paint  manufacturing  ...^ ^... 

Graphic  arts 

Graphic  arts 

VOC 

VOC 
VOC 
VOC 
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PENNSYLVANIA.— VOC  AND  NOx  RACT  DETERMINATIONS  FOR  INDIVIDUAL  SOURCES— Continued 


Source 


Montour  OH  Service  Company 


Atlantic   Refining   and   Marketing 
Corporation. 

TranswaM  Corp  — 

Tavo  Packaging,  Inc 


County 


Lycoming  

Norttxjmberland 

Chester 

Bucks  


Plan  ap- 
proval (PA 
«)  operatina 
permit  (OP 
#)  compli- 
ance permit 
(CP») 


41-0013 

49-0015 

15-0025 
09-0008 


Source  type 


Petroleum  storage  and  distritx>- 
tk)n  terminal. 

Petroleum  storage  and  distritxj- 
tkxi  terminal. 

Graphic  arts 

Miscellaneous  manufacturing  (of- 
fice furniture). 


Iwlajor  source"  pollutant 


VOC 

VOC 

VOC 
VOC 


EPA  is  approving  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  rule  should 
adverse  or  critical  comments  be  filed. 
This  rule  will  be  effective  August  28, 
1998  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  July  29. 1998. 

If  EPA  receives  such  comments,  then 
EPA  will  pubUsh  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  did 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  wrill  not  institute  a 
second  comment  period  on  the, 
proposed  rule.  Only  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  pubUc  is  advised  that  this 
rule  will  be  effective  on  August  28,  1998 
and  no  further  action  will  be  taken  on 
the  proposed  rule.  If  adverse  comments 
are  received  that  do  not  pertain  to  all 
paragraphs  subject  to  this  rule,  those 
paragraphs  not  affected  by  the  adverse 
comments  will  be  finalized  in  the 
manner  described  here.  Only  those 
paragraphs  that  receive  adverse 
comments  will  be  withdrawn  in  the 
manner  described  here. 

Final  Action 

EPA  is  approving  eight  (8)  operating 
permits  as  VOC  RACT  for  eight  (8) 
individual  sources. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 


and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  torn  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
imder  the  CAA,  preparation  of  a 
flexibiUty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 


accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  milUon  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
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regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  28, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Regional  Administrator  of  this  final 
rule  does  not  affect  the  finality  of  this 
rule  for  the  purposes  of  judicial  review 
nor  does  it  extend  the  time  within 
which  a  petition  for  judicial  review  may 
be  filed,  and  shall  not  postpone  the 
effectiveness  of  such  rule  or  action.  This 
action  to  approve  VOC  RACT 
determinations  for  a  number  of 
individual  sources  in  Pennsylvania  as  a 
revision  to  the  Commonwealth's  SIP 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

F.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  applies  to  any 
rule  that  is  (1)  likely  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
the  Agency  has  reason  to  believe  that 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  may  have  a 
disproportionate  effect  on  children.  If  a 
regulatory  action  meets  both  criteria,  the 
Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  because  this  is  not  an 
"economically  significant"  regulatory 
action  as  defined  by  E.O.  12866,  and 
because  it  does  not  involve  decisions  on 
environmental  health  or  safety  risks  that 
may  disproportionately  affect  children. 

List  of  Subjects  in  40  CFR  Part  52     v 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  13.  1998. 
William  WisnieMrski, 
Acting  Regional  Administrator.  Region  HI. 

40  CFR  part  52,  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(132)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

(c)*     *     * 

(132)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.91  pertaining 
to  VOC  RACT,  submitted  on  April  16, 
1996  and  March  24,  1998  by  the 
Pennsylvania  Department  of 
Environmental  Protection. 

(i)  Incorporation  by  reference. 

(A)  Two  (2)  letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  RACT 
determinations  in  the  form  of  operating 
permits  on  the  following  dates:  April  16, 
1996  and  March  24,  1998. 

(B)  Operating  permits  (OP): 

(1)  The  Fibre-Metal  Products 
Company  (Delaware  County),  OP  23- 
0025,  effective  February  20.  1998. 
except  for  the  expiration  date  and 
conditions  Nos.  16  and  17  relating  to 
non-RACT  provisions. 

(2)  Finnaren  &  Haley.  Inc. 
(Montgomery  County).  OP  46-0070. 
effective  March  5. 1998,  except  for  the 
expiration  date  and  conditions  Nos.  13 
and  15  relating  to  non-RACT  provisions. 

(3)  Fres-co  System  USA,  Inc.  (Bucks 
County),  OP  09-0027,  effective  March  5, 
1998,  except  for  the  expiration  date  and 
conditions  No.  22  relating  to  non-RACT 
provisions. 

(4)  Graphic  Packaging  Corporation 
(Chester  County),  OP  15-0013,  effective 
February  28,  1998,  except  for  the 
expiration  date  and  conditions  Nos.  19 
and  20  relating  to  non-RACT  provisions. 

(5)  Montour  Oil  Service  Company 
(Lycoming  County),  OP  41-0013, 
effective  March  19,  1998,  except  for  the 
expiration  date  and  conditions  Nos.  7 
and  9  relating  to  non-RACT  provisions. 

(6)  Atlantic  Refining  and  Marketing 
Corporation  (Northumberland  County), 
OP  49-0015,  effective  March  19,  1998, 
except  for  the  expiration  date  and 
conditions  Nos.  8  and  10  relating  to 
non-RACT  provisions. 

(7)  Transwall  Corporation  (Chester 
County),  OP  15-0025,  effective  March 
10,  1998,  except  for  the  expiration  date 
and  conditions  Nos.  15,  19,  and  21 
relating  to  non-RACT  provisions. 

(8)  Tavo  Packaging,  Inc.  (Bucks 
County).  OP  09-0008.  effective 


November  8, 1995  except  for  the 
expiration  date  and  condition  No.  7 
relating  to  non-RACT  provisions, 
(ii)  Additional  material. 

(A)  Remainder  of  the  Commonwealth 
of  Peimsylvania's  April  16. 1996  and 
March  24.  1998  VOC  and  NOx  RACT 
SIP  submittals  for  the  relevant  sources. 

(B)  Additional  clarifying  material 
submitted  by  Pennsylvania:  Letter  dated 
March  24,  1998  from  James  M.  Seif, 
Secretary,  Pennsylvania  Department  of 
Environmental  Protection  providing 
additional  information  on  Tavo 
Packaging,  Inc. 

[FR  Doc.  98-17137  Filed  6-26-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148,  268.  and  271 

[FRL-ei15-4] 

RIN  2050-AD79 

Organobromlne  Production  Wastes; 
Identification  and  Listing  of  Hazardous 
Waste;  Land  Disposal  Restrictions: 
Listing  of  CERCLA  Hazardous 
Substances,  Reportable  Quantities; 
Final  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  On  May  4,  1998,  EPA 
published  regulations  listing  two 
organobromine  production  wastes  as 
hazardous.  It  also  set  land  disposal 
restrictions  prohibitions  and  treatment 
standards  for  those  wastes.  This 
document  corrects  purely  technical 
errors  in  the  final  regulations. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
June  29,  1998. 

ADDRESSES:  Supporting  materials  for  the 
final  rule  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  VA.  The  Docket 
Identification  Number  is  F-98-OBLF- 
FFFFF.  The  RCRA  Docket  is  open  from 
9  a.m.  to  4  p.m.  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximiun 
of  100  pages  from  any  regulatory 
document  at  no  cost.  Additional  copies 
cost  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or 
(703)  920-9810  in  the  Washington,  DC 
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metropolitan  area.  For  information  on 
this  notice  contact  Rhonda  Minnick 
(5302W),  Office  of  Solid  Waste.  401  M 
Street,  S.W.,  Washington.  DC  20460. 
(703)308-8771. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  available  on  the  Internet.  Please 
follow  these  instructions  to  access  the 
rule  electronically:  From  the  World 
Wide  Web  (WWW),  type  http:// 
www.epa.gov/epaoswer,  then  select 
option  for  Rules  and  Regulations. 

The  official  record  for  this  action  is 
kept  in  a  paper  format,  and  is 
maintained  at  the  address  in  the 
ADDRESSES  section  at  the  beginning  of 
this  document. 

I.  Reasons  and  Basis  for  Today's 
Amendment 

The  Agency  has  found  a  number  of 
purely  technical  errors  in  the  final  rule. 
Today's  amendment  makes  technical 
corrections  where  appropriate. 

II.  Amendments  to  the  Final  Rule 

A.  Section  148.18 

Paragraph  (f)  of  §  148.18  stated  that 
the  effective  date  of  the  prohibition  for 
the  underground  injection  of 
organobromine  production  wastes  was 
August  3, 1998,  the  date  90  days  from 
date  of  pubUcation.  This  is  in  error.  A 
waste  cannot  be  prohibited  from  land 
disposal,  including  underground 
injection,  before  it  is  a  hazardous  waste. 
The  wastes  do  not  become  hazardous 
until  November  4,  1998,  six  months 
from  the  date  of  publication  (63  FR 
24596).  Therefore,  the  effective  date  for 
§  148.18  is  being  amended  to  conform 
with  the  effective  date  of  the  listing. 
November  4, 1998. 

B.  Section  268.33 

Paragraph  (b)  of  §  268.33  is 
unnecessary  and  is  thus  being  removed. 
The  paragraph  stated  that  the 
organobromine  production  wastes  could 
be  land  disposed  between  May  4,  1998 
and  November  4,  1998  only  in  a  unit 
meeting  minimum  technological 
requirements.  Such  a  prohibition  does 
not  make  sense,  however,  because  the 
organobromine  production  wastes  are 
not  hazardous  imtil  November  4,  1998. 
To  clarify  that  there  is  no  prohibition  on 
land  disposal  of  these  wastes  between 
May  4,  1998  and  November  4, 1998. 
paragraph  (b)  is  omitted,  paragraph  (c) 
is  designated  as  (b).  and  paragraph  (d) 
~  is  designated  as  (c). 

Paragraph  (c)  (new  paragraph  (b))  is 
amended  so  that  it  no  longer  references 
paragraph  (b),  the  paragraph  being 
omitted  as  discussed  above.  Removal  of 
this  unneccesary  cross-reference  will 


make  new  paragraph  (b)  much  easier  to 
understand. 

Paragraph  (d)  (new  {>aragraph  (c)) 
included  language  that  applies  only  to 
wastes  that  display  a  hazardous 
characteristic.  It  stated:  "If  the  waste 
contains  constituents  (including 
underlying  hazardous  constituents  in 
characteristic  wastes  that  have  been 
diluted  to  remove  the  characteristic]  in 
excess  of  the  applicable  Universal 
Treatment  Standard  levels  of  §  268.48  of 
this  Part,  the  waste  is  prohibited  from 
land  disposal,  and  all  requirements  of 
Part  268  are  applicable,  except  as 
otherwise  specified."  The  italicized 
phrase  does  not  apply  to  organobromine 
production  wastes  because  they  are 
wastes  that  are  listed  as  hazardous 
rather  than  ones  that  display  a 
hazardous  characteristic.  The  phrase  is 
removed  by  this  action. 

C.  Section  268.40 

There  was  a  mistake  in  the  treatment 
standard  table  for  K140.  The  table 
erroneously  stated  that  the  treatment 
standard  for  2,4,6-Tribromophenol 
wastewaters  was  0.35.  The  treatment 
standard  is  corrected  to  be  0.035,  which 
conforms  to  the  wastewater  treatment 
standards  for  2,4,6-Tribromophenol  in 
U408,  and  in  the  Universal  Treatment 
Standards  table. 

D.  Section  271.1 

There  were  two  mistakes  in  §  271. l(j), 
Table  2.  The  effective  dates  in  Table  2 
appeared  as  August  3. 1998.  and  May  4. 
2000.  Both  of  these  dates  were  incorrect. 
They  are  corrected  by  this  amendment 
to  be  November  4,  1998. 

ni.  Rationale  for  Immediate  Effective 
Date 

Today's  notice  does  not  create  any 
new  regulatory  requirements;  rather,  it 
clarifies  requirements  by  correcting  a 
number  of  errors  in  the  May  4. 1998 
final  rule.  For  these  reasons.  EPA  finds 
that  good  cause  exists  under  section 
3010(b)(3)  of  RC31A.  42  U.S.C. 
9903(b)(3).  to  provide  for  an  immediate 
effective  date.  See  generally  61  FR  at 
15662.  For  the  same  reasons.  EPA  finds 
that  there  is  good  cause  under  5  U.S.C. 
553(b)(3)  to  promulgate  today's 
corrections  in  final  form  and  that  there 
is  good  cause  under  5  U.S.C.  553(b)(3) 
to  waive  the  requirement  that 
regulations  be  published  at  least  30  days 
before  they  become  effective. 


IV.  Analysis  Under  Executive  Order 
12866,  the  Unfunded  Mandates  Reform 
Act  of  1995.  the  Regulatory  Flexibility 
Act,  the  Paperwork  Reduction  Act, 
National  Technology  Transfer  and 
Advancement  Act  of  1995.  and 
Executive  Order  13045 

Under  Executive  Order  12866.  this 
action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget,  in  addition,  this  action  does  not 
impose  annual  costs  of  $100  million  or 
more,  will  not  significantly  or  imiquely 
affect  small  governments,  and  is  not  a 
significant  federal  intergovernmental 
mandate.  The  Agency  thus  has  no 
obhgations  under  sections  202,  203.  204 
and  205  of  the  Unfunded  Mandates 
Reform  Act.  Moreover,  since  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  sections  603  or  604  of  the 
Regulatory  FlexibiUty  Act,  and  it  does 
not  affect  requirements  under  the 
Paperwork  Reduction  Act.  Section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA). 
Pub.  L.  No.  104-113,  Section  12(d)  (15 
U.S.C.  272  note)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  Neither 
this  technical  correction  action  nor  the 
final  rule  involve  technical  standards. 
Therefore.  EPA  did  not  consider  the  use 
of  any  voluntary  standards  in  this 
rulemaking.  This  final  rule  is  not  subject 
to  E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997).  because  this  action  is 
not  an  economically  significant  rule, 
and  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


UMI 


Federal  Register / Vol.  63,  No.  124 /Monday,  June  29.  1998 /Rules  and  Regulations  35149 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  pubhc  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefore,  and  established  an 
effective  date  of  June  29,  1998.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  [is  not)  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects 

40CFR  Part  148 

Envirorunental  protection, 
Administrative  practice  and  procedure, 
Hazardous  waste.  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  emd  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 


Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  )une  18, 1998. 
Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Sec.  3004,  Resource 
Conservation  and  Recovery  Act,  42  U.S.C 
6901 .  et  seq. 

2.  Section  148.18  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  1  ^.  1 8    Hazardous  waste  Injection 
restrictions. 

*         •         •         •         * 

(f)  Effective  November  4,  1998,  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  number  K140, 
and  in  40  CFR  261.33(f)  as  EPA 
Hazardous  Waste  number  U408  are 
prohibited  from  injection. 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

3.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
and  6924. 


4.  Section  268.33  is  amended  by 
removing  paragraph  (b),  by 
redesignating  paragraph  (c)  as  (b),  and 
paragraph  (d)  as  (c),  and  revising 
redesignated  paragraphs  (b) 
introductory  text,  and  (c)  to  read  as 
follows: 

$268.33    Wsste-speclflc  prohibitions— 
organobromine  wastes. 

***** 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  if: 

(c)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  §  268.40,  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  constituents  in  excess  of  the 
applicable  Universal  Treatment 
Standard  levels  of  §  268.48  of  this  part, 
the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  part 
268  are  applicable,  except  as  otherwise 
specified. 

5.  Section  268.40  is  amended  by 
revising  in  the  table  the  entry  for  K140 
to  read  as  follows.  The  appropriate 
footnotes  are  republished  without 
change. 

$  268.40    Applicability  of  treatment 
standards. 


TREATMENT  STANDARDS  FOR  HAZARDOUS  WASTES 
[Note:  NA  means  not  applicable.] 


Regulated  Hazardous 
Constituent 


Waste- 
waters 


Waste        Waste  description  arxj  treatment/ 
code  regulatory  subcategory ' 


Common  name 


CASINO. 


CoTKentration  In 
mg/I ';  or  tech- 
nology code* 


Nonwaste- 
waters 

Cofwentration  in 
mg/ko*  unless 
noted  as  "mg/l 

TCLP";  or  tech- 
nology code 


K140 


Floor  sweepings,  oft-spectfication 
product,  and  spent  filter  media 
from  the  production  of  2,4,6 
trit)fonx)phenol.. 


2,4,6-Tribrorrx)phenol 


118-7&-« 


0.035 


7.4 


Footnotes  to  Treatment  Standard  Tat)le  268.40 

'  The  waste  descriptions  provided  in  this  tat)le  do  not  replace  waste  descriptions  in  40  CFR  261.  Descriptions  of  Treatment/Regulatory  Sutx:at- 
egones  are  provided,  as  needed,  to  distinguish  between  applicatwiity  of  different  standards. 

2  CAS  means  Chemical  Abstract  Services.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  chemical 
with  its  salts  and/or  esters,  the  CAS  numtjer  is  given  for  the  parent  connpound  only. 

3  Concentration  standards  for  wastewaters  are  expressed  in  mg/l  and  are  t>ased  on  analysis  of  composite  samples. 

*AII  treatment  standards  expressed  as  a  Technology  Code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268.42 
TatJie  1 — Technology  Codes  and  Descriptions  of  Technology- Based  Standards. 
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*  Except  for  Metals  (EP  Of  TCLP)  and  Cyanides  (Total  and  AmenatXe)  the  nonwastewater  freatment  standards  f  P^^swl ^  a  concenfratoon 
were  estaW  shed  ^  part  based  upon  incineration  in  units  operated  in  accordance  wrth  the  technical  requ.rerT>ents  of  40  CFR  Part  264  Subpart  0 
S^Part  2^  SiSart  O  or  te^  boon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicaWe  technicai  requ.rennents.  A  fa- 
ciliS  SaVco^witht^^t^atr^nt  standards  according  to  provisions  in  40  CPfi  268.40(d).  All  concentration  standards  for  nonwastewaters 

'1 S?  an  iffitel'atmeS^d  or  set  of  alternate  standards  has  been  indicated,  a  facility  rr^y  ^^T^^Lf:::^::!:::^^'  ^ 
only  forTe  ?rSfmentyRegulatory  Subcategory  or  physical  form  (i^-,  wastewater  and/or  nonwastewater)  spec^K^^^^ 

^Both  Cyanides  (Total)  and  Cyanides  (Amenable)  for  nonwastewaters  are  to  be  analyzed  using  Method  9010  or  9012  'cwrxJin  ^est  Metno« 
for  Evaluating  S^M  W^te.  Physical/ChemK:al  Methods."  EPA  PuWication  SW-846.  as  incorporated  by  reference  in  40  CFR  260.11,  wrth  a  sanv 
njo  ci7o  nf  iM  nrams  and  a  distillation  time  of  one  hour  and  15  minutes.  .     ._■  ^  »    ._    . 

^eTI^se  wast^l!^f4n  rlrxtered  nonhazardous  and  then  subsequantty  managed  in  CWA,  or  CWA-equivalent  systems,  are  not  subject  to  treat- 

'^T^t^Ses'^^^n^r¥niSS^nS?rSirdous  and  then  subsequently  injected  in  a  Class  I  SDWA  well,  are  not  subject  to  treatment  standards. 

'^elt^een^A^ugust  26.  1996.  and  August  26.  1997.  the  treatment  standard  for  this  waste  may  be  satisfied  by  either  meeting  the  constituent 
concenra^ons  in  this  table  Of  by  treati^  the  waste  by  the  specified  technologies:  combustion,  as  defin^  by  ttie  technology  code  CMBST  a^ 
cwxenjations  in  ^™^j^«  °^,°y  ^^a^g^gters;  and!  taodegradation  as  defined  by  the  technolgy  code  BIObG.  carbonadsorption  as  defined 
by  me  tech.x.logy  oSe  CARBN.  chemK:al  oxKJation  as  defin^  by  the  technology  code  CHOXD.  or  combustion  as  defined  as  technology  code 

^^'^fJr  f^Jse'^as^^'d^f.S^n  oI-CMB^tTS  to:  (1)  combustion  unrts  operating  under  40  CFR  266.  (2)  comb^fon  un^s  pem^ed 
under  lo  CFR  Part^  SuS^  O,  or  (3)  combustKjn  units  ofierating  under  40  C^  265.  Subpart  O.  which  have  obtained  a  deterniinabon  of 
equivalent  treatment  under  268.42  (b). 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 


Authority:  42  U.S.C.  6905.  6912(a)  and 
6926. 


August  3, 1998  and  for  May  4.  2000  to 
read  as  follows: 


6.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 


Subpart  A— Requirements  for  Final 
Authorization 


§271.1    Purpose  and  scope. 

•        •        *        •        • 

Table  2.— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


7.  Section  271. l(j)  is  amended  by 
revising  the  entries  in  Table  2  for 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  ref- 
erence 


November  4,  1998  Prohibition  on  land  disposal  of  newly  listed 

and  identified  wastes.. 

Ctovenijer  4,  1998  Prohib4tion  on  land  aisposal  of  radioactive 

waste  mixed  with  ttie  newly  listed  and  iden- 
tified wastes,  including  soil  and  debris.. 


3004(g)(4)(C)  and  3004(m) May  4.  1998;  63  PR 

24596 
3004(m)  3004(g)(4)(C)  and  3004(m)  Do. 


|FR  Doc  98-17264  Filed  6-26-98;  8:45  am] 

BH.UNO  COOE  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CO  Docket  No.  95-116;  FCC  98-82] 

Telephone  Numt>er  Portability 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

1 " 

SUMMARY:  On  May  12, 1998,  the 
Commission  released  a  Third. Report 
and  Order  in  CC  Docket  No.  95-115, 
adopting  measures  to  distribute  the 
costs  of  long-term  number  portability 
among  telecommunications  carriers.  In 
this  order,  the  Commission  decides  that 
telecommunications  carriers  shall  pay 
for  the  shared  costs  of  the  number 


portability  regional  databases  based  on 
each  telecommunications  carrier's  end- 
user  telecommunications  revenues  in 
each  region,  telecommiuiications 
carriers  shall  bear  their  own  carrier- 
specific  costs  directly  related  to 
providing  number  portability, 
incumbent  LECs  have  the  option  to 
recover  their  carrier-specific  costs 
directly  related  to  providing  number 
portability  through  a  fiye-year  end  user 
charge,  as  well  as  through  number 
portability  query  charges  to  other 
carriers,  and  unregulated  carriers  may 
recover  their  carrier-specific  costs 
directly  related  to  providing  number 
portability  in  any  lawful  manner.  This 
Third  Report  and  Order  ensures  that  all 
telecommunications  carriers  bear  the 
costs  of  number  portability  in  a 
competitively  neutral  manner. 
EFFECTIVE  DATE:  July  29. 1998.  except  for 
§§  52.32(b)  and  52.33(a){l),  which 
contain  information  collection 
requirements  that  are  not  effective  until 
approved  by  the  Office  of  Management 


and  Budget.  The  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  those  sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  Collier  at  (202)  418-2712.  or  Neil 
Fried  at  (202)  418-1865.  Competitive 
Pricing  Division,  Common  Carrier 
Bureau. 

« 

SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  Third 
Report  and  Order  in  CC  Docket  No.  95- 
116.  In  the  Matter  of  Telephone  Number 
Portability.  FCC  98-82.  RM  8535, 
adopted  May  5. 1998.  and  released  May 
12. 1998.  The  file  in  its  entirety  is 
available  for  inspection  and  copying 
during  the  weekday  hours  of  9  a.m.  to 
4:30  p.m.  in  the  Commission's 
Reference  Center,  room  239,  1919  M  St., 
N.W..  Washington  D.C.,  or  copies  may 
be  purchased  from  the  Commission's 
duplicating  contractor.  ITS.  Inc.  1231 
20th  St..  N.W.,  Washington,  D.C.  20036. 
phone  (202)  857-3800. 


UMI 
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ANALYSIS  OF  PROCEEDING 

I.  Background 

A.  The  Provision  of  Long-Term  Number 
Portability 

The  Telecommunications  Act  of  1996 
amends  the  1934  Act  to  provide  for  a 
pro-competitive,  de-regulatory  national 
policy  framework  designed  to  accelerate 
rapidly  private  sector  deployment  of 
advanced  telecommunications  and 
information  technologies  and  services  to 
all  Americans  by  opening  all 
telecommunications  markets  to 
competition.  Congress  added  section 
251(b)(2)  to  the  1934  Act,  which 
requires  all  LECs,  both  incumbents  and 
new  entrants,  "to  provide,  to  the  extent 
technically  feasible,  number  portability 
in  accordance  with  requirements 
prescribed  by  the  Commission."  In  light 
of  Congress'  number  portability 
mandate,  the  Commission  released  a 
combined  First  Report  and  Order 
(Order)  &  Further  Notice  of  Proposed 
Rulemaking  (Further  Notice)  (61  FR 
38605.  July  25.  1996)  in  July  1996  to 
begin  implementing  number  portability. 
Without  number  portability,  customers 
ordinarily  cannot  change  their  local 
telephone  companies  unless  they 
change  telephone  numbers.  Under  the 
existing  network  architecture  and  the 
North  American  Numbering  Plan 
(NANP),  a  telephone  number  functions 
like  an  address:  every  number  is 
associated  with  an  individual  switch 
operated  by  a  particular  local  telephone 
company  in  a  specific  geographic  area. 
The  area  code,  also  called  the 
Numbering  Plan  Area  (the  NPA), 
identifies  the  general  geographic  area 
within  which  the  switch  provides 
service.  The  next  three  digits  of  the 
telephone  number  (the  NXX)  identify 
the  switch  that  serves  the  customer.  The 
last  four  digits  identify  the  specific 
telephone  line  serving  the  customer's 
location.  Carriers  use  this  ten-digit 
number  to  connect  a  telephone  call  to 
the  called  party.  Thus,  if  a  customer 
changes  local  telephone  companies  and 
receives  service  at  the  same  location 
from  a  different  telephone  company 
providing  service  from  a  different 
switch,  the  customer's  new  local 
telephone  company  typically  must 
assign  the  customer  a  new  seven-digit 
number  (NXX  code  plus  line  number) 
associated  with  the  new  switch  and  new 
telephone  line. 

2.  Number  portability  technology 
allows  customers  to  retain  their 
telephone  numbers  when  changing  local 
service  providers.  Although  the 
Commission  did  not  mandate  a  specific 
long-term  number  portability  method, 
most  carriers  intend  to  provide  long- 


term  number  portability  through  a 
location  routing  number  (LRN) 
architecture.  Under  an  LRN 
architecture,  each  switch  is  assigned  a 
unique  ten-digit  LRN,  the  first  six  digits 
of  which  identify  the  location  of  that 
switch.  Each  customer's  telephone 
number  is  matched  in  a  regional 
database  with  the  LRN  for  the  switch 
that  currently  serves  that  telephone 
number.  Each  database  serves  an  area 
that  corresponds  to  one  of  the  original 
regional  Bell  Operating  Company 
(RBOC)  service  territories.  Neutral  third 
parties,  called  local  number  portability 
administrators  (LNPAs),  will  administer 
these  regional  databases. 

3.  When  a  customer  changes  from  one 
LEC  to  another,  the  carrier  that  wins  the 
customer  will  "port"  the  customer's 
number  frtjm  the  former  carrier  by 
electronically  transmitting  (uploading) 
the  new  LRN  to  the  administrator  of  the 
relevant  regional  database.  This  will 
pair  the  customer's  original  telephone 
number  with  the  LRN  for  the  switch  of 
the  new  carrier,  allowing  the  customer 
to  retain  the  original  telephone  number. 
The  regional  database  administrators 
will  then  electronically  transmit 
(download)  LRN  updates  to  carrier- 
operated  local  service  management 
systems  (LSMSs).  Each  carrier  will 
distribute  this  information  to  service 
control  points  (SCPs)  or  signal  transfer 
points  (STPs)  that  the  carrier  will  use  to 
store  and  process  data  for  providing 
number  portability. 

4.  For  a  carrier  to  route  an  interswitch 
telephone  call  to  a  location  where 
number  portability  is  available,  the 
carrier  must  determine  the  LRN  for  the 
switch  that  serves  the  terminating 
telephone  number  of  the  call.  Once 
number  portability  is  available  for  an 
NXX.  carriers  must  "query"  all 
interswitch  calls  to  that  NXX  to 
determine  whether  the  terminating 
customer  has  ported  the  telephone 
number.  Carriers  will  accomplish  this 
by  sending  a  signal  over  the  SS7 
network  to  retrieve  from  an  SCP  or  STP 
the  LRN  associated  with  the  called 
telephone  number.  The  industry  has 
proposed,  and  the  Commission  has 
endorsed,  an  "N  minus  one"  (N-1) 
querying  protocol.  Under  this  protocol, 
the  N-1  carrier  will  be  responsible  for 
the  query,  where  "N"  is  the  entity 
terminating  the  call  to  the  end  user,  or 

a  network  provider  contracted  by  the 
entity  to  provide  tandem  access.  Thus 
the  N-1  carrier  (i.e.  the  last  carrier 
before  the  terminating  carrier)  for  a  local 
call  will  usually  be  the  calUng 
customer's  local  service  provider;  the 
N-1  carrier  for  an  interexchange  call 
will  usually  be  the  calling  customer's 
interexchange  carrier  (IXC).  An  N-1 


carrier  may  perform  its  own  querying,  or 
it  may  arrange  for  other  carriers  or  third 
parties  to  provide  querying  services  on 
its  behalf. 

5.  To  route  a  local  call  under  this 
system,  the  originating  local  service 
provider  will  examine  the  seven-digit 
number  that  its  customer  dialed,  for 
example  "456-7890."  If  the  called 
telephone  number  is  on  the  originating 
switch  (i.e.  an  intraswdtch  call),  the 
originating  local  service  provider  will 
simply  complete  the  call.  If  the  call  is 
interswitch,  the  originating  local  service 
provider  will  compare  the  NXX,  "456," 
with  its  table  of  NXXs  for  which  number 
portability  is  available.  If  "456"  is  not 
such  an  NXX,  the  originating  local 
service  provider  will  treat  the  call  the 
same  as  it  did  before  the  existence  of 
long-term  nimiber  portability.  If  it  is  an 
NXX  for  which  portability  is  available, 
the  originating  local  service  provider 
will  add  the  NPA,  for  instance  "123,"  to 
the  dialed  number  and  query  "(123) 
456-7890"  to  an  SCP  containing  the 
LRNs  downloaded  from  the  relevant 
regional  database.  The  SCP  will  return 
the  LRN  for  "(123)  456-7890"  (which 
would  be  "(123)  456  XXXX"  if  the 
customer  has  not  changed  carriers,  or 
something  like  "(123)  789-XXXX"  if  the 
customer  has  changed  carriers),  and  use 
the  LRN  to  route  the  call  to  the 
appropriate  switch  with  an  SS7  message 
indicating  that  it  has  performed  the 
query.  The  terminating  carrier  will  then 
complete  the  call.  To  route  an 
interexchange  call,  the  originating  local 
service  provider  will  hand  the  call  off  to 
the  IXC  and  the  IXC  wrill  undertake  the 
same  procedure. 

B.  Prior  Commission  Decisions 

6.  The  Order,  as  modified  by  the  First 
Memorandum  Opinion  and  Order  on 
Reconsideration  (First  Reconsideration 
Order)  (  62  FR  18280,  April  15,  1997), 
requires  LECs  to  implement  long-term 
number  portability:  (1)  in  Chicago, 
Philadelphia,  Atlanta,  New  York,  Los 
Angeles,  Houston,  and  Minneapolis — 
the  largest  metropolitan  statistical  area 
(MSA)  in  each  of  the  seven  RBOC 
regions'between  October  1, 1997,  and 
March  31,  1998;  (2)  in  the  rest  of  the  100 
largest  MSAs  in  quarterly  stages 
between  January  1, 1998.  and  December 
31,  1998;  and  (3)  thereafter  in  switches 
outside  the  100  largest  MSAs,  within  six 
months  of  a  request  by  a 
telecommunications  carrier.  A  number 
of  carriers  have  received  extensions  of 
the  March  31, 1998,  implementation 
deadline  for  certain  areas  ranging  frt)m 
two  to  five  months. 

7.  The  Commission  explained  that  the 
statutory  definition  of  number 
portability  requires  LECs  to  implement 


35152  Federal  Register / Vol.  63,  No.  124 /Monday.  June  29,  1998 /Rules  and  Regulations 


number  portability  in  such  a  way  that 
LEG  customers  can  keep  their  telephone 
numbers  when  they  switch  to  any  other 
telecommunications  carrier,  including, 
therefore,  when  they  switch  to  a 
commercial  mobile  radio  services 
(CMRS)  provider.  The  Commission  also 
required  in  the  Order  that  certain  types 
of  CMRS  providers  be  able  by  December 
31,  1998,  to  route  calls  to  any  ported 
numbers  and  be  able  by  June  30, 1999, 
to  allow  their  own  customers  to  take 
their  telephone  numbers  TO  other 
carriers.  By  its  language,  section 
251(b)(2)  requires  only  that  LECs 
provide  number  portability,  and  the 
1934  Act.  as  amended,  excludes  from 
the  definition  of  "local  exchange 
carrier"  those  entities  engaged  in  the 
provision  of  a  commercial  mobile 
service  under  section  332(c),  except  to 
the  extent  that  the  Commission  finds 
that  such  service  should  be  included  in 
the  definition  of  such  term.  Although 
the  Commission  declined  in  the  Order 
to  address  whether  CMRS  providers  are 
LECs,  the  Commission  exercised 
authority  under  sections  1,  2,  4(i),  and 
332  to  require  three  categories  of  CMRS 
providers'cellular  providers,  broadband 
personal  communications  service  (PCS) 
providers,  and  covered  specialized 
mobile  radio  (SMR)  providers'to  provide 
number  portability.  The  Commission 
concluded  that  requiring  these  CMRS 
providers  to  provide  number  portability 
would  serve  the  public  interest  by 
promoting  competition  between  and 
among  local  wireless  and  wireline 
carriers,  as  well  as  among  providers  of 
interstate  access  service. 

8.  In  the  Order,  the  Commission 
exempted  some  CMRS  providers  from 
the  obhgation  to  provide  number 
portability:  paging  and  other  messaging 
service  providers,  private  paging  service 
providers,  business  radio  service 
providers,  providers  of  land  mobile 
service  on  220-222  MHz,  public  coast 
stations,  public  land  mobile  service 
providers,  800  MHz  air-ground  radio- 
telephone service  providers,  offshore 
radio  service  providers,  mobile  satellite 
service  providers,  narrowband  PCS 
service  providers,  local  SMR  licensees, 
and  local  multipoint  distribution  service 
(LMDS)  providers.  The  Commission 
reasoned  that  such  carriers  currently 
have  little  impact  on  competition  for 
local  service. 

9.  In  the  First  Reconsideration  Order, 
the  Commission  concluded  that  within 
the  100  largest  MSAs,  LECs  must 
provide  number  portability  only  in 
switches  for  which  another  carrier  has 
specifically  and  reasonably  requested 
the  provision  of  number  portability.  The 
Commission  reasoned  that  such  an 
approach  allows  carriers  to  focus  their 


resources  where  competitors  plan  to 
enter,  which  is  where  number 
portability  is  likely  to  have  the  most 
impact  in  the  short  run  on  the 
development  of  competition  for  local 
services.  Structuring  implementation  in 
this  fashion  reduces  costs,  eases  the 
demands  on  software  vendors,  and 
encourages  efficient  deployment, 
network  planning,  and  testing.  The 
Commission  emphasized,  however,  that 
all  carriers,  even  those  operating 
portability-incapable  switches,  are  still 
responsible  for  properly  routing  calls  to 
telephone  numbers  in  locations  where 
number  portability  is  available.  Carriers 
can  meet  that  responsibility  either  by 
routing  the  call  to  one  of  their  switches 
that  is  capable  of  performing  the 
necessary  database  query,  or  by 
arranging  for  another  carrier  or  a  third 
party  to  query  the  database  or  route  the 

call. 

10.  In  the  Second  Report  and  Order 
(62  FR  48774,  September  17,  1997),  the 
Commission  determined  that  if  an  N-1 
carrier  arranges  with  another  entity  to 
perform  queries  on  the  carrier's  behalf, 
that  other  entity  may  charge  the  N-1 
carrier  in  accordance  with  requirements 
to  be  established  in  this  Third  Report 
and  Order.  The  Commission  also  noted 
that  when  an  N-1  carrier  fails  to  ensure 
that  a  call  is  queried,  the  call  might 
inadvertently  be  routed  by  default  to  the 
LEC  that  originally  served  the  telephone 
number.  If  the  number  was  ported,  the 
LEC  incurs  costs  in  redirecting  the  call. 
This  could  happen,  for  example,  if  there 
is  a  technical  failure  in  the  N-1  carrier's 
ability  to  query,  or  if  the  N-1  carrier 
fails  to  ensure  that  its  calls  are  queried, 
either  through  its  own  query  capability 
or  through  an  arrangement  with  another 
carrier  or  third-party.  The  Commission 
determined  in  the  Second  Report  and 
Order  that  if  a  LEC  performs  queries  on 
defauh-routed  calls,  the  LEC  may  charge 
the  N-1  carrier  in  accordance  with 
requirements  to  be  established  in  this 
Third  Report  and  Order.  The 
Commission  determined  further  that  it 
would  allow  LECs  to  block  default- 
routed  calls,  but  only  in  specific 
circumstances  when  failure  to  do  so  is 
hkely  to  impair  network  reliability.  The 
Commission  also  said  that  it  would 
require  LECs  to  apply  this  blocking 
standard  to  calls  from  all  carriers  on  a 
nondiscriminatory  basis. 

n.  The  Statutory  Framework 

A.  Federal/State  Jurisdiction 

11.  We  conclude  that  section  251(e)(2) 
requires  the  Commission  to  ensiire  that 
carriers  bear  the  costs  of  providing  long- 
term  number  portability  on  a 
competitively  neutral  basis  for  both 


interstate  and  intrastate  calls.  In 
reaching  this  conclusion,  we  note  that 
section  251(e)(2)  expressly  and 
unconditionally  grants  the  Commission 
authority  to  ensure  that  carriers  bear  the 
costs  of  providing  number  portability  on 
a  competitively  neutral  basis. 

12.  Consequently,  we  find  that  section 
251(e)(2)  authorizes  the  Commission  to 
provide  the  distribution  and  recovery 
mechanism  for  all  the  costs  of  providing 
long-term  number  portability.  We 
conclude  that  an  exclusively  federal 
recovery  mechanism  for  long-term 
number  portability  will  enable  the 
Commission  to  satisfy  most  directly  its 
competitive  neutrality  mandate,  and 
will  minimize  the  administrative  and 
enforcement  difficulties  that  might  arise 
were  jurisdiction  over  long-term  number 
portability  divided.  Further,  such  an 
approach  obviates  the  need  for  state 
allocation  of  the  shared  costs  of  the 
regional  databases,  a  task  that  would 
likely  be  complicated  by  the  databases' 
multistate  nature.  Under  the  exclusively 
federal  number  portability  cost  recovery 
mechanism,  incumbent  L£Cs'  niunber 
portability  costs  will  not  be  subject  to 
jurisdictional  separations.  Instead,  we 
will  allow  incumbent  LECs  to  recover 
their  costs  pursuant  to  requirements  we 
establish  in  this  Third  Report  and 
Order 

B.  Scope  of  Section  251(e)(2) 

13.  We  interpret  the  terms  of  section 
251(e)(2)  in  ways  that  will  best 
implement  its  goals.  The  1996  Act 
amended  the  1934  Act  to  provide  for  a 
pro-competitive,  de- regulatory  national 
policy  homework  and  to  open  all 
telecommunications  markets  to 
competition.  Section  251(b)(2)  furthers 
those  congressional  goals  by  requiring 
all  LECs  to  provide  number  portability 
so  that  subscribers  of  local  telephone 
service  can  retain  their  telephone 
numbers  when  changing  carriers.  At  the 
same  time,  by  requiring  the  Commission 
to  ensure  that  all  telecommunications 
carriers  bear  on  a  competitively  neutral 
basis  the  costs  of  providing  number 
portability,  section  251(e)(2)  seeks  to 
prevent  those  costs  from  themselves 
undermining  competition. 

14.  We  conclude  that  "the  costfs)  of 
establishing  "  number  portability"  to  be 
borne  on  a  competitively  neutral  basis 
include  the  costs  that  LECs  incur  to 
meet  the  obligations  imposed  by  section 
251(J))(2),  as  well  as  the  costs  other 
telecommunications  carriers'such  as 
IXCs  and  CMRS  providers'incur  for  the 
industry-wide  solution  to  local  number 
portability. '  The  Ad  defines  number 


'  Under  the  N-1  protocol  recommended  by  the 
industry  under  the  auspices  of  the  NANC.  and  the 
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that  section 
mission  to 


portability  as  the  abiUty  of  users  of 
telecommunications  services  to  retain, 
at  the  same  location,  existing 
telecommunications  numbers  without 
impairment  of  quality,  rehabiUty,  or 
convenience  when  switching  from  one 
telecommunications  carrier  to  another. 
Thus,  "the  costs  of  number  portability" 
are  the  costs  of  enabUng 
telecommunications  users  to  keep  their 
telephone  numbers  without  degradation 
of  service  when  they  switch  carriers. 
Such  costs  include  the  costs  a  carrier 
incurs  to  make  it  possible  to  transfer  a 
telephone  number  to  another  carrier,  as 
well  as  the  costs  involved  in  making  it 
possible  to  route  calls  to  customers  who 
have  switched  carriers  (i.e.,  the  costs 
involved  in  making  the  N-1  querying 
protocol  possible).  IXCs  £md  CMRS 
providers,  as  well  as  LECs,  incur  these 
costs. 

15.  We  also  adopt  the  tentative 
conclusion  in  the  Further  Notice  that 
costs  not  directly  related  to  providing 
number  portability,  as  defined  further 
below,  are  not  costs  of  providing 
number  portability.  Consequently,  such 
costs  need  not  "be  borne  by  all 

.  telecommunications  carriers  on  a 
competitively  neutral  basis"  under 
section  251(e)(2).  Section  251(e)(2) 
requires  that  the  costs  of  providing 
number  portability  be  borne  on  a 
competitively  neutral  basis.  Costs  not 
directly  related  to  providing  number 
portability  encompass  a  wide  range  of 
costs  that  carriers  incur  to  provide 
telecommunications  functions  unrelated 
to  number  portability.  We  find  no 
indication  that  Congress  intended  to 
place  such  costs  within  the  scope  of  the 
competitive  neutrality  requirement  of 
section  251(e)(2).  Because  costs  not 
directly  related  to  providing  number 
portability  are  not  subject  to  251(e)(2), 
the  Commission  is  not  obligated  under 
that  section  to  create  special  provisions 
to  ensure  that  they  are  borne  on  a 
competitively  neutral  basis. 

16.  We  also  conclude  that  section 
251(e)(2)  requires  the  Commission  to 
ensure  that  number  portability  costs  are 
distributed  among,  as  well  as  recovered 
by,  carriers  on  a  competitively  neutral 
basis.  [Despite  the  Commission's 
tentative  conclusion  that  section 
251(e)(2)  only  applies  to  the  distribution 
of  number  portability  costs,  we  now 
find  ambiguous  the  scope  of  the 
language  requiring  that  costs  "be  borne 

*  *  *  on  a  competitively  neutral  basis." 
We  find  further  that  reading  section 
251(e)(2)  as  applying  to  both 


lended  by  the 
MANC.  and  the 


Commission's  requirements  for  the  provision  of 
long-term  number  portability,  almost  all 
telecommunications  carriers'including  LECs,  IXCs, 
and  CMRS  providers'will  incur  costs  of  number 
portability. 


distribution  and  recovery  best  achieves 
the  congressional  goal  of  ensuring  that 
the  costs  of  providing  nimiber 
portabiUty  do  not  restrict  the  local 
competition  that  number  portability  is 
intended  to  encourage.  Because  the 
manner  in  which  carriers  recover  the 
costs  of  providing  number  portability 
could  affect  their  ability  to  compete,  we 
cannot  ensure  that  number  portabiUty 
costs  are  "borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis"  unless  we 
address  both  distribution  and  recovery. 
If  the  Commission  ensured  the 
competitive  neutrality  of  only  the 
distribution  of  costs,  carriers  could 
effectively  undo  this  competitively 
neutral  distribution  by  recovering  firom 
other  carriers.  For  example,  an 
incumbent  LEC  could  redistribute  its 
number  portability  costs  to  other 
carriers  by  seeking  to  recover  them  in 
increased  access  charges  to  IXCs. 
Therefore,  we  find  that  section  251(e)(2] 
requires  the  Commission  to  ensure  that 
both  the  distribution  and  recovery  of 
intrastate  and  interstate  number 
portability  costs  occur  on  a 
competitively  neutral  basis. 

C.  Competitive  Neutrality 

17.  We  adopt  the  Commission's 
tentative  conclusion  to  apply  to  long- 
term  number  portability  the  Order's 
definition  of  competitive  neutrality  as 
requiring  that  the  cost  of  number 
portability  borne  by  each  carrier  does 
not  affect  significantly  any  carrier's 
ability  to  compete  with  other  carriers  for 
customers  in  the  marketplace.  Applying 
this  definition  will  ensure  that  the  cost 
of  implementing  number  portability 
does  not  undermine  the  goal  of  the  1996 
Act  to  promote  a  competitive 
environment  for  the  provision  of  local 
communications  services. 

18.  We  also  adopt  the  Commission's 
tentative  conclusion  to  apply  to  long- 
term  number  portability  the  two-part 
test  the  Commission  developed  to 
determine  whether  carriers  will  bear  the 
interim  costs  of  number  portability  on  a 
competitively  neutral  basis.  Under  this 
test,  the  way  carriers  bear  the  costs  of 
number  portability:  (1)  must  not  give 
one  service  provider  an  appreciable, 
incremental  cost  advantage  over  another 
service  provider  when  competing  for  a 
specific  subscriber,  and  (2)  must  not 
disparately  affect  the  ability  of 
competing  service  providers  to  earn  a 
normal  return. 

19.  Accordingly,  we  adopt  for 
purposes  of  long-term  number 
portabiUty  the  Order's  definition  of 
competitive  neutraUty  as  requiring  that 
the  cost  of  number  portability  borne  by 
each  carrier  does  not  affect  significantly 


any  carrier's  ability  to  compete  with 
other  carriers  for  customers  in  the 
marketplace.  We  also  adopt  the  two-part 
test  for  determining  whether  this 
definition  is  met.  We  apply  this 
interpretation  of  competitive  neutrality 
to  the  shared  costs  of  providing  niunber 
portability  below.  We  find  it 
unnecessary  to  address  whether  to 
apply  our  competitive  neutrality 
principles  to  states  that  opt  out  of  the 
regional  database  plan  because  no  state 
elected  to  opt  out  by  the  July  1, 1997, 
deadline.  We  apply  the  interpretation  of 
competitive  neutrality  to  the  carrier- 
specific  costs  directly  related  to 
providing  number  portability  below. 

III.  Categorization  of  Costs 

20.  We  adopt  the  Commission's 
tentative  conclusion  to  divide  the  costs 
raised  by  this  proceeding  into  three 
categories:  (1)  shared  costs;  (2)  carrier- 
specific  costs  directly  related  to 
providing  niunber  portabiUty;  and  (3) 
carrier-specific  costs  not  directly  related 
to  providing  number  portability.  The 
division  of  costs  between  shared  costs 
and  carrier-specific  costs  directly 
related  to  providing  number  portabiUty 
recognizes  that  some  costs  of  providing 
number  portability  are  incurred  by 
regional  database  administrators,  while 
others  are  incurred  by  carriers  in  the 
first  instance.  The  division  between 
carrier-specific  costs  directly  related  to 
providing  number  portability  and 
carrier-specific  costs  not  directly  related 
to  providing  number  portabiUty 
recognizes  that  some  component  of  the 
costs  carriers  incur  wrill  provide  carriers 
with  benefits  unrelated  to  number 
portability. 

21.  We  adopt  the  Commission's 
tentative  definidon  of  shared  costs  as 
costs  incurred  by  the  industry  as  a 
whole,  such  as  those  incurred  by  the 
third-party  administrator  to  build, 
operate,  and  maintain  the  databases 
needed  to  provide  number  portability. 
We  also  conclude  that  once  the  shared 
costs  are  allocated  they  are  attributable 
to  specific  carriers,  at  which  point  we 
will  treat  them  as  carrier-specific  costs 
directly  related  to  providing  number 
portability. 

22.  We  also  adopt  the  Commission's 
tentative  subcategorization  of  the  shared 
costs  into  nonrecurring  costs,  recurring 
costs,  upload  costs,  and  download  costs. 
We  clarify,  however,  that  the  shared 
upload  and  download  costs  include 
only  the  costs  that  the  database 
administrators  incur  to  process  uploads 
and  downloads;  the  costs  that  the 
carriers  incur  individually  to  process 
uploads  and  dowmloads  are  carrier- 
specific  costs  directly  related  to 
providing  number  portability. 
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23.  We  further  conclude  that  query 
costs  are  not  shared  costs  initially 
inaured  by  the  regional  database 
administrators,  but  are  carrier-specific 
costs  directly  related  to  providing 
number  portabiUty.  At  the  time  of  the 
Further  Notice,  the  Commission's 
understanding  had  been  that  the 
regional  administrators  might  perform 
queries  for  carriers.  In  that  case,  query 
costs  might  have  constituted  shared 
costs  because  the  database 
administrators  would  have  inciured 
costs  for  the  industry  as  a  whole,  and 
the  costs  would  need  to  be  allocated 
among  individual  carriers.  The  industry 
has  chosen,  however,  not  to  adopt  this 
approach  to  number  portability.  Instead, 
the  N-1  carrier  will  incur  all  querying 
costs  individually  in  the  first  instance, 
either  by  querying  its  own  copy  of  data 
downloaded  from  the  regional 
databases,  or  by  arranging  for  the 
querying  of  such  a  database  copy 
maintained  by  another  carrier  or  other 
third  party.  Because  the  regional 
database  administrators  will  not 
perform  queries  on  behalf  of  carriers, 
query  costs  are  more  appropriately 
considered  carrier-specific  costs  directly 
related  to  providing  number  portability. 

24.  We  conclude  that  carrier- specific 
costs  directly  related  to  providing 
number  portability  are  limited  to  costs 
carriers  inciu  specifically  in  the 
provision  of  number  portability 
services,  such  as  for  the  querying  of 
calls  and  the  porting  of  telephone 
numbers  from  one  carrier  to  another. 
Costs  that  carriers  incur  as  an  incidental 
consequence  of  number  portability, 
however,  are  not  costs  directly  related  to 
providing  number  portability. 

25.  We  reject  the  requests  of  some 
commenters  that  we  classify  the  entire 
cost  of  an  upgrade  as  a  carrier-specific 
cost  directly  related  to  providing 
number  portability  just  because  some 
aspect  of  the  upgrade  relates  to  the 
provision  of  number  portability.  Carriers 
incur  costs  for  software  generics,  switch 
hardware,  and  OSS,  SS7  or  AIN 
upgrades  to  provide  a  wide  range  of 
services  and  features.  Consequently, 
only  a  portion  of  such  joint  costs  are 
carrier-specific  costs  directly  related  to 
providing  number  portability.  Thus,  we 
will  consider  as  subject  to  the 
competitive  neutrality  mandate  of 
section  251(e)(2)  all  of  a  carrier's 
dedicated  number  portability  costs, 
such  as  for  number  portability  software 
and  for  the  SCPs  and  STPs  reserved 
exclusively  for  number  portability.  We 
will  also  consider  as  carrier-specific 
costs  directly  related  to  the  provision  of 
niunber  portability  that  portion  of  a 
carrier's  joint  costs  that  is  demonstrably 
an  incremental  cost  carriers  incur  in  the 


provision  of  long-term  number 
portability.  Apportioning  costs  in  this 
way  will  further  the  goals  of  section 
251(e)(2}  by  recognizing  that  providing 
number  portability  will  cause  some 
carriers,  including  small  and  rural  LECs, 
to  inciu  costs  that  they  would  not 
ordinarily  have  incurred  in  providing 
telecommunications  service.  At  the 
same  time,  this  approach  recognizes  that 
some  upgrades  will  enhance  carriers' 
services  generally,  and  that  at  least  some 
portion  of  such  upgrade  costs  are  not 
directly  related  to  providing  number 
portability. 

26.  Because  carrier-specific  costs 
directly  related  to  providing  number 
portability  only  include  costs  carriers 
inciu-  specifically  in  the  provision  of 
nxunber  portability,  carriers  may  not  use 
general  overhead  loading  factors  in 
calculating  such  costs.  Carriers  already 
allocate  general  overhead  costs  to  their 
rates  for  other  services,  and  allowing 
general  overhead  loading  factors  for 
long-term  number  portability  might  lead 
to  double  recovery.  Instead,  carriers  may 
identify  as  carrier-specific  costs  directly 
related  to  providing  long-term  number 
portability  only  those  incremental 
overheads  that  they  can  demonstrate 
they  incurred  specifically  in  the 
provision  of  long-term  nimiber 
portability. 

27.  As  discussed  below,  we  are 
permitting  inciunbent  LECs  to  recover 
their  number  portability  costs  in 
federally  tariffed  end-user  charges  and 
query  services.  To  facilitate 
determination  of  the  portion  of  joint 
costs  carriers  shall  treat  as  carrier- 
specific  costs  directly  related  to 
providing  number  portability,  and  to 
faciUtate  evaluation  of  the  cost  support 
that  carriers  vvrill  file  in  their  federal 
tarings,  we  are  requesting  that  carriers 
and  interested  parties  file  comments  by 
August  3,  1998  proposing  ways  to 
apportion  the  different  types  of  joint 
costs.  Carriers  and  interested  parties 
may  file  reply  comments  by  September 
16,  1998.  We  will  delegate  authority  to 
the  Chief,  Common  Carrier  Bureau,  to 
determine  appropriate  methods  for 
apportioning  joint  costs  among 
portability  and  nonportability  services, 
and  to  issue  any  orders  to  provide 
guidance  to  carriers  before  they  file  their 
tariffs,  which  are  to  take  effect  no  earlier 
than  February  1,  1999. 

28.  We  decline  to  create  special  cost 
categories  for  the  number  portabiUty 
costs  of  small  and  rural  carriers.  The 
Commission's  definitions  of  carrier- 
specific  costs  directly  and  not  directly 
related  to  providing  number  portability 
will  enable  all  carriers,  including  small 
and  rural  carriers,  as  well  as  carriers 
providing  Extended  Area  Service,  to 


identify  the  costs  subject  to  section 
251(e)(2).  The  three  cost  categories  the 
Commission  has  created  account  for  all 
potential  number  portability  costs  and 
provide  workable  distinctions  for  the 
piuposes  of  implementing  section 
251(e)(2). 

29.  Creating  imique  cost  categories  for 
wireless  carriers  is  also  unnecessary  at 
this  time.  The  Commission's  definitions 
are  not  tied  to  unique  technological 
constraints  of  wireline  communications, 
and  nothing  in  the  record  leads  us  to 
conclude  that  the  three  cost  categories 
are  too  narrow  to  apply  to  the  number 
portability  costs  of  wireless  carriers. 
Wireless  carriers,  like  wireline  carriers, 
will  depend  upon  the  regional 
databases,  and  the  record  does  not 
suggest  that  the  costs  of  the  regional 
databases  are  disproportionately 
affected  by  any  one  industry  segment. 

rv.  Costs  of  the  Regional  Databases 

A.  Distribution  of  Shared  Costs: 
Allocation  v.  Usage-Based  Rates 

30.  We  require  telecommunications 
carriers  to  pay  for  the  database 
administrators'  nonreciuring,  recurring, 
upload,  and  download  costs  pursuant  to 
an  allocator,  which  we  select  below, 
rather  than  on  a  usage-sensitive  basis. 
We  have  used  the  two-prong 
competitive  neutrality  test  to  ensure  that 
the  allocator  we  choose  distributes  these 
costs  on  a  competitively  neutral  basis. 
Once  these  shared  costs  are  distributed 
to  telecommunications  carriers,  we  treat 
each  carrier's  portion  of  the  costs  as  a 
carrier-specific  cost  directly  related  to 
providing  number  portabiUty.  Because 
telecommunications  carriers  will 
recover  these  costs  as  carrier-specific 
costs  directly  related  to  providing 
number  portability,  which  we  discuss 
below,  we  need  not  address  their 
recovery  here. 

31.  Distributing  the  shared  costs 
among  telecommunications  carriers  in 
proportion  to  database  use  would  shift 
these  costs  to  telecommunications 
carriers  that  win  more  customers 
because  such  carriers  will  perform  more 
uploads.  At  the  outset  of  number 
portability,  these  carriers  are  more  likely 
to  be  competitive  LECs.  Consequently, 
usage-sensitive  distribution  of  the 
shared  costs  could  give  one  service 
provider  an  appreciable,  incremental 
cost  advantage  over  another  service 
provider  when  competing  for  a  specific 
subscriber,  as  well  as  disparately  affect 
the  ability  of  competing  service 
providers  to  earn  a  normal  return. 
Although  the  record  does  not  show 
conclusively  that  usage-based  charges 
would  hamper  materially  a  carrier's 
ability  to  compete  for  subscribers,  we 
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believe  it  prudent  at  this  early  stage  in 
the  deployment  of  number  portability  to 
minimize  such  risk. 

32.  Moreover,  assessing  shared  costs 
on  a  usage-sensitive  basis  could 
discourage  carriers  from  performing 
uploads  and  downloads,  or  at  least 
penalize  those  carriers  that  do  so  more 
frequently.  The  entire  industry  benefits 
from  the  maintenance  of  reliable 
regional  databases  for  providing  number 
portability:  unless  carriers  download 
data,  they  will  be  unable  to  terminate 
traffic  to  the  appropriate  end-user; 
imless  carriers  upload  ported  numbers 
to  the  databases,  the  databases  will  be 
inaccurate,  making  dowTiloads  useless 
for  current  and  future  database 
participants  alike.  Thus,  all  carriers  that 
port  telephone  numbers  and  all  carriers 
that  terminate  calls  to  portability- 
capable  NXXs  depend  on  the  timely 
uploading  and  downloading  of 
information  to  and  from  the  regional 
databases  to  ensure  an  accurate  database 
and  the  proper  routing  of  telephone 
calls.  Furthermore,  all 
telecommunications  carriers  that 
depend  on  the  availability  of  telephone 
numbers  will  benefit  from  number 
portability  because  it  allows  subscribers 
to  retain  their  telephone  numbers  when 
changing  local  service  providers,  and 
because  it  facilitates  the  conservation  of 
telephone  numbers  through  number 
pooling. 

33.  We  will  not  adopt  a  separate 
distribution  methodology  for  wireless 
carriers.  The  record  indicates  that 
wareless  carriers  will  use  the  regional 
databases  in  the  same  manner  as 
wireline  carriers.  Consequently,  we  see 
no  reason  to  treat  wireless  carriers 
differently  than  wireline  carriers  with 
respect  to  the  distribution  of  the  shared 
costs. 

B.  The  Allocator 

34.  As  part  of  its  management  duties 
under  §  52.26  of  the  Commission's 
Rules,  the  LNPA  of  each  regional 
database  must  collect  sufficient 
revenues  to  fund  that  database.  We  will 
require  the  LNPA  of  each  regional 
database  to  do  this  by  allocating  the 
costs  of  each  regional  database  among 
carriers  in  proportion  to  each  carrier's 
intrastate,  interstate,  and  international 
end-user  telecommunications  revenues 
attributable  to  that  region.  The 
Conunission  adopted  end-user 
telecommunications  revenues  in  the 
Universal  Service  Order  (62  FR  32862, 
June  17, 1997)  as  the  assessment  base 
for  determining  contributions  to 
universal  support  mechanisms.  We  will 
require  carriers  to  include  intrastate, 
interstate,  and  international  revenues  in 
calculating  end-user  revenues  because 


number  portability  will  affect  all  such 
services.  An  end-user 
telecommunications  revenue  allocator  is 
similar  to  a  retail-revenues  allocator  in 
that  both  are  based  on 
telecommunications  revenues  that 
carriers  collect  from  end-users.  Unlike 
retail-revenues,  however,  end-user 
telecommunications  revenues  includes 
revenues  derived  from  subscriber  Une 
charges  (SLCs).^  End-user 
telecommunications  revenues  also 
include  revenues  collected  from  carriers 
that  purchase  telecommunications 
services  for  their  own  internal  use. 

35.  The  end-user  telecommimications 
revenue  allocator  meets  the  two-prong 
competitive  neutrality  test.  First,  the 
allocator  will  not  give  one  service 
provider  an  appreciable,  incremental 
cost  advantage  when  competing  for  a 
subscriber.  Because  the  end-user 
telecommunications  revenue  allocator 
will  distribute  the  shared  costs  of  the 
regional  databases  to  each  carrier  in 
proportion  to  that  carrier's  end-user 
revenues,  it  will  cost  carriers 
approximately  the  same  increase  in 
shared  costs  to  win  a  specific 
subscriber.  For  example,  if  one  of  two 
LECs  wins  a  third  LEC's  subscriber, 
whichever  of  the  two  LECs  wins  the 
subscriber  will  win  the  end-user 
revenue  that  subscriber  generates, 
which  will  increase  its  allocated  portion 
of  the  shared  costs.  Because  the 
subscriber  is  likely  to  use  approximately 
the  same  amount  of  local  service 
regardless  which  of  the  two  competing 
LECs  provides  service  to  the  subscriber, 
the  incremental  shared  cost  one  of  the 
two  LECs  would  experience  if  it  had 
won  the  subscriber  would  be  about  the 
same  as  the  incremental  shared  cost  the 
other  would  experience  if  it  won  the 
subscriber.  This  increase  would  also 
approximately  equal  the  decrease  in 
shared  costs  the  third  carrier  would 
experience,  having  lost  the  subscriber. 
These  amounts  may  not  be  exactly  the 
same  because  each  of  the  three  carriers 
may  have  different  rates  and  may  not 
collect  exactly  the  same  revenue  from 
that  subscriber.  The  difference, 
however,  will  not  be  significant  enough 
to  create  an  appreciable,  incremental 
cost  aisadvantage.  Furthermore,  any 
difference  will  not  be  caused  by 
providing  number  portability,  but  by 
differences  in  the  underlying  efficiency, 
services,  and  rates  of  each  of  the 
carriers.  Thus  we  believe  the  allocator 
will  not  itself  create  an  appreciable, 
incremental  cost  advantage  that  was  not 
already  present  even  absent  number 
portability. 


'The  SLC  b  8  flat  monthly  per-llne  rate  that  the 
end.  user  pays. 


36.  Second,  allocating  shared  costs  in 
proportion  to  end-user  revenues  will 
prevent  the  shared  costs  from 
disparately  affecting  the  ability  of 
carriers  to  earn  a  normal  return.  Because 
carriers'  allocations  of  the  shared  costs 
will  vary  directly  with  their  end-user 
revenues,  their  share  of  the  regional 
database  costs  will  increase  in 
proportion  to  their  customer  base.  Thus, 
no  carrier's  portion  of  the  shared  costs 
will  be  excessive  in  relation  to  its 
expected  revenues,  and  its  allocated 
share  will  only  increase  as  it  increases 
its  revenue  stream.  Consequently,  the 
end-user  revenues  allocator  will  not 
disparately  affect  competing  carriers' 
abilities  to  earn  a  normal  return.  An 
end-user  revenues  allocator  will  also  be 
easy  to  administer  because  carriers 
already  track  their  sales  to  end-users  for 
billing  purposes,  and  will  be  famiUar 
with  the  end-user  revenues  allocator 
from  its  use  for  universal  service 
support  contributions.  Although  an  end- 
user  revenues  allocator  will  relieve  pure 
wholesalers,  which  have  no  end-user 
revenue,  from  directly  bearing  shared 
costs,  the  end-user  method  does  not 
exclude  wholesale  revenues  from  the 
revenue  base  that  determines  carriers' 
shared  costs.  As  the  Commission 
explained  in  the  Universal  Service 
Order,  wholesale  charges  are  built  into 
retail  rates,  and  thus  the  allocator  still 
reflects  wholesale  revenue.  This  is 
competitively  neutral  because  it  avoids 
double-counting  revenues,  and  because 
wholesale  carriers  are  not  competing 
with  retail  carriers  for  end  users  in  the 
marketplace. 

C.  Carriers  Required  To  Share  the  Costs 
of  the  Regional  Databases 

37.  We  will  require  allocation  of  the 
shared  costs  among  all 
telecommunications  carriers  because 
section  251(e)(2)  states  that  "(tlhe  cost 
of  establishing  •  *  •  number  portability 
shall  be  borne  by  all 
telecommunications  carriers  on  a 
comf>etitively  neutral  basis."  Oiu  end- 
user  revenues  allocator,  by  its  nature, 
does  not  reach  carriers,  such  as  pure 
wholesalers,  that  do  not  have  end-user 
revenues.  Because  section  251(e)(2) 
requires  all  carriers  to  bear  the  costs  of 
number  portability  on  a  competitively 
neutral  basis,  we  will  require  carriers 
that  do  not  have  end-user  revenues  to 
pay  $100  per  year  per  region  as  their 
statutory  share  of  the  shared  costs.  We 
beheve  that  $100  represents  a  fair 
contribution  for  carriers  that  do  not 
have  end-user  revenues,  but  can  revisit 
this  issue  should  it  become  necessary. 
This  fee  will  not  give  any  such  carriers 
an  appreciable,  incremental  cost 
advantage  when  competing  for  a 
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subscriber  because  such  carriers  do  not 
compete  for  end-user  customers. 
Moreover,  this  charge  will  be  the  same 
for  all  such  carriers.  Thus,  it  will  not 
create  any  disadvantage  to  the  extent 
these  carriers  are  competing  with  each 
other.  This  fee  is  also  not  likely  to 
disparately  affect  the  ability  of 
competing  carriers  to  earn  a  normal 
return  because  such  a  nominal  charge  is 
unlikely  to  affect  a  carrier's  return  and, 
again,  because  all  such  carriers  will  £ace 
the  same  charge.  Consequently,  such  a 
fee  is  competitively  neutral. 

D.  Regional  v.  National  Allocation  of 
Regional  Database  Costs 

38.  We  will  require 
telecommunications  carriers  to  bear  the 
shared  costs  on  a  regional  basis  because 
such  a  plan  is  most  consistent  with  the 
regional  nature  of  the  databases,  and 
because  a  national  approach  would 
require  designation  of  a  national 
administrator.  As  part  of  its  duties 
established  in  §  52.26  of  the 
Commission's  Rules,'  each  local  number 
portability  administrator  of  a  regional 
database  shall  collect  sufficient 
revenues  from  all  telecommunications 
carriers  providing  telecommunications 
service  in  areas  that  regional  database 
serves  to  fund  the  operation  of  that 
regional  database.  Thus,  after 
subtracting  the  charges  it  collects  from 
telecommunications  carriers  with  no 
end-user  revenues,  each  database 
administrator  shall  distribute  the 
remaining  shared  costs  based  upon  each 
remaining  telecommunications  carrier's 
proportion  of  the  end-user  revenues 
collected  by  all  telecommunications 
carriers  in  that  region.  To  apply  the  end- 
user  revenues  allocator,  administrators 
may  request  regional  end-user  revenues 
data  from  telecommunications  carriers 
once  a  year.  We  direct 
telecommunications  carriers  to  comply 
with  such  requests.  One  of  the 
objectives  of  the  biennial  review  of  our 
regulations  required  under  the 
Communications  Act  is  to  consider 
ways  to  reduce  filing  burdens  on 
carriers.  The  Commission  may  further 
consider  in  the  biermial  review  or  other 
proceedings  how  best  to  administer  the 
allocation  of  the  shared  costs. 

39.  We  are  aware  that  some  carriers 
have  already  begun  paying  their 
regional  database  administrators  based 
on  temporary  agreements  negotiated  by 
the  regional  LLCs.  We  will  permit,  but 
not  require,  each  regional  administrator 
and  LLC  to  adjust  prospectively  through 
a  reasonable  true-up  mechanism  the 

future  bills  of  those  carriers  that 

'These  duties  include  all  managemeni  tasks 
required  to  run  the  regional  databases. 


participated  in  such  agreements  so  that 
the  shared  costs  each  such  carrier  will 
have  contributed  approaches  what  those 
carriers  would  have  paid  had  an  end- 
user  telecommimications  revenue 
allocator  been  in  place  when  carriers 
started  paying  the  regional 
administrators.  Permitting  the  regional 
administrators  and  LLCs  to  perform 
such  true-ups  ensures  that  costs  are 
recovered  from  carriers  in  a  maimer 
consistent  with  our  rules,  while 
accounting  for  the  period  prior  to  the 
effective  date  of  our  rules  and 
recognizing  that  agreements  may  have 
been  reasonable  mechanisms  to  recover 
regional  database  costs  on  a  temporary 
basis  pending  this  Third  Report  and 
Order. 

V.  Carrier-Specific  Costs  Directly 
Related  to  Providing  Number 
Portability 

40.  We  will  allow  but  not  require 
incimibent  LECs  subject  to  rate-of-retum 
or  price-cap  regulation  to  recover  their 
carrier-specific  costs  directly  related  to 
providing  number  portability  through  a 
federal  charge  assessed  on  end-users.  As 
noted,  we  recognize  consumers' 
sensitivity  to  end-user  charges.  Under 
the  circimistances  before  us,  however, 
we  conclude  that  allowing  carriers  to 
recover  number  portability  costs  in  this 
manner  will  best  serve  the  goals  of  the 
statute.  The  Commission  has  only  two 
sources  from  which  it  may  allow 
carriers  to  recover  costs  in  the  federal 
jurisdiction:  charges  IXCs  pay  LECs  for 
exchange  access,  and  end-user  charges. 
Because  number  portabiUty  is  not  an 
access-related  service  and  IXCs  will 
incur  their  own  costs  for  the  querying  of 
long-distance  calls,  we  will  not  allow 
LECs  to  recover  long-term  number 
portability  costs  in  interstate  access 
charges.  Nor  would  it  likely  be 
competitively  neutral  to  do  so.  We  note 
further  that,  like  long-term  niunber 
portability,  the  advent  of  equal  access 
and  800  number  portability  required 
carriers  to  incur  significant  costs  to 
modify  their  networks,  although  these 
costs  were  not  recovered  in  federal  end- 
user  charges.  These  improvements  led 
to  increased  competition  and  substantial 
long-term  benefits  to  consmners.  We 
anticipate  a  similarly  positive  effect  for 
consumers  with  respect  to  the  impact  of 
number  portability,  namely  the 
increased  choice  and  lower  prices  that 
result  from  the  competition  that  number 
portability  helps  make  possible.  We  also 
note  that  number  portability  will 
facilitate  number  pooling,  which  will 


help  forestall  telephone-number 
exhaust.* 

41.  Carriers  not  subject  to  rate 
regulation — such  as  competitive  LECs, 
CMRS  providers,  and  non-dominant 
IXCs — may  recover  their  carrier-specific 
costs  directly  related  to  providing 
nimiber  portability  in  any  lawful 
manner  consistent  with  their  obligations 
under  the  Communications  Act.' 
Requiring  inciunbent  LECs  to  bear  their 
own  carrier-specific  costs  of  providing 
number  portability  and  allowing  them 
to  recover  those  costs  from  their  own 
customers,  while  leaving  other  carriers 
imregulated,  meets  our  competitive 
neutrahty  standard  that  number 
portability  cost  distribution  and 
recovery  mechanisms:  (1)  not  give  one 
service  provider  an  appreciable, 
incremental  cost  advantage  over  another 
service  provider  when  competing  for  a 
specific  subscriber,  and  (2)  not 
disparately  affect  the  ability  of 
competing  service  providers  to  earn  a 
normal  return. 

42.  Requiring  inciunbent  LECs  to  bear 
their  own  carrier-specific  costs  directly 
related  to  providing  number  portability 
will  not  disadvantage  any 
telecommunications  carrier  because 
under  an  LRN  implementation  of  long- 
term  number  portability  a  carrier's  costs 
should  vary  directly  with  the  nxunber  of 
customers  that  carrier  serves.  Our 
examination  of  the  present  record  and 
cost  data  that  some  carriers  have 
provided  indicates  that  incimibent 
LECs,  competitive  LECs,  and  CMRS 
providers  competing  in  the  local  service 
market  are  likely  to  have  approximately 
the  same  long-run  incremental  number 
portability  cost  of  wiiming  a  subscriber. 
Incumbent  LECs  will  hkely  have  large 
absolute  costs  because  of  their  large 
networks,  but  they  also  will  have  a  large 
customer  base  over  which  to  spread 
those  costs;  competitive  LECs  and 
CMRS  providers  will  likely  incur  fewer 
absolute  costs  because  of  their  smaller 
networks,  but  they  will  also  Ukely  have 
smaller  customer  bases  over  which  to 
spread  those  costs. 

43.  Some  small  LECs  and  CMRS 
providers  may  find  that  their  smaller 
customer  bases  make  adding  number 
portability  capability  in  their  own 


*  Until  now,  local  service  providers  had  to  be 
assigned  entire  NXXs,  even  if  they  did  not  need  all 
10,000  of  the  NXXs  telephone  numbers.  With  the 
advent  of  number  portability,  carriers  can  share 
NXXs  and  pool  unused  telephone  numbers,  which 
results  in  more  efficient  allocation  of  telephone 
numbers  and  reduces  the  need  for  measures  such 
as  area-code  overlays  to  combat  telephone  number 
exhaust. 

'  Although  generally  not  rate  regulatftl, 
competitive  L£Cs.  CMRS  providers,  and  DCO— a» 
telecommunications  carriers — remain  subject  to  the 
Communications  Act  and  Commission  rules. 
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networks  uneconomical.  Such  carriers 
can  beneHt  from  economies  of  scale 
similar  to  those  of  incumbent  LECs, 
however,  by  arranging  for  another 
carrier  or  third-party  provider  to 
provide  number  portability 
functionality  for  them,  as  it  appears  that 
a  market  for  number  portability  services 
may  develop.  Similarly,  they  may  enter 
into  cooperative  agreements  with  other 
small  carriers.  Conversely,  such  carriers 
might  install  number  portability  in  their 
networks  and  sell  any  excess  number 
portability  capacity  to  other  carriers. 
Because  resellers  will  simply  be 
reselling  the  number  portability 
capability  of  a  facilities-based  carrier, 
we  would  expect  that  resellers  will  also 
have  comparable  incremental  number 
portability  costs.  Similarly,  we  would 
expect  that  carriers  competing  for 
interexchange  customers  will  bear  the 
costs  of  providing  number  portability 
associated  with  N-1  queries  in  rough 
proportion  to  the  number  of 
interexchange  customers  they  serve;  the 
more  customers  they  win,  the  more 
queries  they  must  perform  to  terminate 
those  customers'  calls.  IXCs  and  CMRS 
providers  can  either  query 
interexchange  calls  themselves  or 
arrange  for  other  carriers  or  third-party 
providers  to  provide  querying  service 
for  them. 

44.  Regulating  the  recovery  of  number 
portability  costs  by  incimibent  LECs,  but 
not  by  competitive  LECs,  CMRS 
providers,  and  LXCs,  also  wrill  not  place 
any  carrier  at  a  competitive 
disadvantage.  Creating  an  optional  end- 
user  charge  for  incumbent  LECs  ensures 
that  such  carriers  have  a  reasonable 
opportunity  to  recover  their  costs  and  at 
the  same  time  allows  carriers  to  forego 
some  or  all  of  such  charges  if  they  deem 
it  necessary  to  compete  in  the  local 
service  market.  Similarly,  unregulated 
carriers  may  recover  their  costs  in  end- 
user  charges  if  they  choose  to  do  so. 
Regulating  incumbent  LEC  recovery 
should  not  disadvantage  incumbent 
LECs  as  compared  to  competitive  LECs 
because  competitive  LECs  also  have 
number  portability  costs  under  LRN.  If 
a  customer  does  switch  to  a  competitive 
LEC,  that  customer  may  have  to  pay 
end-user  charges  or  service  rates  that 
recover  the  competitive  LECs 
portability  costs.  Thus,  the  customer's 
incentive  to  leave  the  incumbent  LEC  is 
offset  by  the  fact  that  the  customer 
would  then  have  to  pay  charges  that 
recover  the  competitive  LECs  niunber 
portability  costs.  Therefore,  incumbent 
LECs  are  unlikely  to  have  a  material 
disadvantage  in  competing  for 
subscribers  under  our  recovery 
mechanism. 


45.  We  also  observe  that  under  LRN- 
based  long-term  number  portability  the 
LEC  serving  the  customer  who  places  a 
local  call  will  generally  be  responsible 
for  the  query.  Thus,  wiiming  a  customer 
shifts  responsibility  for  the  queries 
needed  to  complete  that  customer's 
local  calls  from  the  original  carrier  to 
the  acquiring  carrier.  Similarly,  the  IXC 
serving  the  customer  who  places  an 
interexchange  call  will  be  responsible 
for  any  query  needed.  Consequently, 
under  the  LRN  approach  to  number 
portability,  query  costs  follow 
customers,  and  requiring  each  carrier  to 
bear  its  own  carrier-specific  costs 
directly  related  to  providing  number 
portability  is  competitively  neutral. 

46.  Under  the  requirements  we  adopt 
today,  an  incumbent  LEC  may  recover 
its  carrier-specific  costs  directly  related 
to  providing  long-term  number 
portabihty  to  end  users  by  establishing 
a  monthly,  number  portability  charge  in 
tariffs  filed  with  the  Commission.  We 
determine,  however,  that  recovery  from 
end  users  should  be  designed  so  that 
end  users  generally  receive  the  charges 
only  when  and  where  they  are 
reasonably  able  to  begin  receiving  the 
direct  benefits  of  long-term  number 
portability.  To  achieve  this,  we  will 
allow  the  monthly  number-portability 
charge  to  begin  no  earlier  than  February 
1,  1999,  on  a  date  the  inciunbent  LEC 
carrier  selects,  and  to  last  no  longer  than 
five  years.  We  choose  this  start  date  for 
the  federal  end-user  charge  because  by 
the  end  of  1998,  under  the 
implementation  schedule  the 
Commission  has  mandated  for  number 
portability,  a  large  proportion  of 
customers  will  reside  in  areas  where 
number  portability  is  available:  the 
largest  100  MSAs.  *  In  contrast,  if  the 
end-user  charge  were  permitted  to  start 
immediately,  substantially  fewer 
customers  would  be  in  areas  where 
number  portability  is  available.  Thus, 
the  February  1, 1999,  start  date  will 
better  tailor  recovery  to  areas  where 
customers  can  receive  number 
portability  than  would  an  earlier  start 
date  for  recovery.  We  choose  February 
1.  1999,  rather  than  January  1,  1999,  to 
provide  a  brief  additional  time-period  to 
ensure  that  number  portabihty  has  been 
implemented  before  customers  incur 
charges,  and  because  carriers  will  also 
be  filing  tariff  revisions  to  take  effect 


'The  top  too  MSAs  comprise  approximately 
61.1%  of  all  subscriber  lines,  a  conservative 
estimate,  based  on  our  calculation  that 
approximately  61.1%  of  the  United  States 
population  resides  in  the  100  largest  MSAs.  We 
calculated  this  percentage  from  population 
estimates  of  the  United  States  Census  Bureau. 


January  1, 1999,  to  implement  PICC  and 
SLC  adjustments. 

47.  In  addition,  we  will  allow  an 
incimibent  LEC  to  assess  the  monthly 
charge  only  on  end  users  it  serves  in  the 
100  largest  MSAs,  and  end  users  it 
serves  outside  the  100  largest 
metropolitan  statistical  areas  from  a 
number-portability-capable  switch. 
Because  carriers  may  make  any  switch 
number-portability  capable,  this 
approach  will  encourage  carriers  to 
install  number  portability  and  help 
ensure  that  end-users  are  assessed 
number  portability  charges  only  where 
they  ate  reasonably  likely  to  be 
benefitting  from  number  portabihty.  If  a 
carrier  receives  an  extension  past 
February  1, 1999,  for  one  of  the  100 
largest  MSAs,  the  carrier  may  not  assess 
the  monthly  charge  in  that  MSA  until  it 
begins  providing  long-term  number 
portability  in  the  MSA.  The  incumbent 
local  exchange  carrier  shall  leveUze '  the 
monthly  number-portability  charge  over 
five  years  by  setting  a  rate  for  each 
charge  at  which  the  present  value  of  the 
revenue  recovered  by  the  charge  equals 
the  present  value  of  the  cost  being 
recovered.  The  carriers  shall  use  a 
discount  rate  equal  to  the  rate  of  return 
on  investment  which  the  Commission 
has  authorized  for  regulated  interstate 
access  services  pursuant  to  Part  65  of 
the  Commission's  Rules.  Currently,  this 
rate  is  11.25  percent.  We  require 
levelization  of  the  monthly  charge  to 
protect  consumers  from  varying  rates. 
Incumbent  LECs  may  collect  less  than 
the  maximum  allowable  charge,  or 
decline  to  collect  the  charge,  from  some 
or  all  of  their  customers  so  long  as  they 
do  so  in  a  reasonable  and 
nondiscriminatory  maimer.  Thus  we 
will  not,  for  example,  allow  incumbent 
LECs  to  offset  such  lower  charges  by 
collecting  higher  charges  in  areas  where 
no  competitive  carriers  are  present. 

48.  We  choose  the  five-year  period  for 
the  end-user  charge  because  it  will 
enable  incumbent  LECs  to  recover  their 
portability  costs  in  a  timely  fashion,  but 
will  also  help  produce  reasonable 
charges  for  customers  and  avoid 
imposing  those  charges  for  an  unduly 
long  period.  A  longer  period  would 
increase  the  total  charges  consumers 
pay  because,  as  discussed,  carriers' 
unrecovered  capital  investment  will  be 
subject  to  an  11.25  percent  return,  while 
a  shorter  period  would  increase  the 
monthly  charge  to  consumers.  We  find 
that  a  five-year  period  effectively 
balances  these  concerns.  After  a  carrier 


''  A  level  ized  rate  is  one  that  is  calculated  to 
remain  constant  over  a  recovery  [>eriod  and  is  sat 
at  the  level  at  which  the  discounted  present  value 
of  the  stream  of  payments  is  equal  to  the  discounted 
present  value  of  the  stream  of  costs  over  the  period. 
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establishes  its  levelized  end-user  charge 
in  the  tariff  review  process  we  do  not 
anticipate  that  it  may  raise  the  charge 
during  the  five-year  period  unless  it  can 
show  that  the  end-user  charge  was  not 
reasonable  based  on  the  information 
available  at  the  time  it  was  initially  set. 
Furthermore,  once  incumbent  LECs 
have  recovered  their  initial 
implementation  costs,  number 
portability  will  be  a  normal  network 
feature,  and  a  special  end-user  charge 
will  no  longer  be  necessary  to  ensure 
that  incumbent  LECs  recover  their 
number  portability  costs  on  a 
competitively  neutral  basis.  Carriers  can 
recover  any  remaining  costs  through 
existing  mechanisms  available  for 
recovery  of  general  costs  of  providing 
service. 

49.  We  will  allow  incumbent  LECs  to 
assess  one  monthly  number-portability 
charge  per  line,  except  that  one  PBX 
trunk  shall  receive  nine  monthly 
number-portability  charges  and  one 
primary  rate  interface  integrated 
services  digital  network  line  (PRI  ISDN 
line)  shall  receive  five  monthly  number- 
portability  charges.  As  the  Commission 
observed  in  the  access  charge  reform 
proceeding,  a  PBX  trunk  provides  on 
average  the  equivalent  service  capacity 
of  nine  Centrex  lines.  See  In  re  Access 
Charge  Reform,  Second  Order  on 
Reconsideration  and  Memorandum 
Opinion  and  Order  (62  FR  56120. 
October  29,  1997).  We  set  the  PBX 
charge  at  nine  times  the  level  of  the 
ordinary  charge  because  Centrex  and 
PBX  arrangements  are  functionally 
equivalent.  To  do  otherwise  could 
encourage  a  large  customer  to  choose 
one  of  these  arrangements  over  the  other 
because  of  the  number  portability 
charge,  and  thus  would  not  be 
competitively  neutral.  Similarly,  the 
access  charge  reform  proceeding  set  a 
five  to  one  equivalency  ratio  for  PRI 
ISDN  lines,  and  we  apply  that 
equivalency  ratio  here.  To  further  our 
goals  for  the  Lifeline  Assistance 
Program,  carriers  may  not  impose  the 
monthly  number-portability  charge  on 
customers  in  that  program. 

50.  The  incumbent  LEC  may  assess 
the  monthly  charge  on  resellers  of  the 
incumbent  LECs  local  service,  as  well 
as  on  purchasers  of  switching  ports  as 
unbundled  network  elements  under 
section  251  of  the  Communications  Act, 
because  the  incimibent  LEC  will  be 
providing  the  underlying  number 
portability  functionality  even  though 
the  incumbent  LEC  will  no  longer  have 
a  direct  relationship  with  the  end  user. 
Thus,  it  appears  that  the  reseller  and  the 
purchaser  of  the  unbundled  switch  port 
will  receive  all  their  number  portability 
functionality  through  these 


arrangements.  Consequently,  allowing 
the  inciunbent  LEC  to  assess  the  charge 
will  be  competitively  neutral  because 
the  reseller  and  the  purchaser  of  the 
switch  port  will  incur  the  charge  in  lieu 
of  costs  they  would  otherwise  incur  in 
obtaining  long-term  number  portability 
functionality  elsewhere.  The 
unregulated  reseller  and  purchaser  of 
the  switch  port  may  recover  in  any 
lawful  manner  the  charges  the 
incumbent  LEC  assesses  on  them.  The 
inciunbent  local  exchange  carrier  may 
not  assess  the  monthly  number- 
portability  charge  on  carriers  that 
purchase  the  incumbent  local  exchange 
carrier's  local  loops  as  unbundled 
network  elements  under  section  251. 
We  do  not  allow  the  incumbent  LEC  to 
assess  such  a  charge  because  the 
unbundled  loop  does  not  contain  the 
number  portability  functionality.  The 
purchaser  of  the  imbundled  loop  will 
still  be  responsible  for  providing  such 
functionality,  and  thus  incurring 
elsewhere  the  corresponding  cost. 
Congress  has  directed  the  Commission 
to  provide  for  the  recovery  of  number 
portability  costs.  Because  we  have  so 
provided  in  this  proceeding,  we 
presume  that  state  commissions  will  not 
include  the  costs  of  number  portability 
when  pricing  unbundled  network 
elements. 

51.  Local  service  providers  may  query 
calls  for  other  carriers  by  arrangement, 
or  may  receive  unqueried,  default- 
routed  traffic  when  the  N-1  carrier  has 
not  performed  the  query.  Thus  we  also 
will  allow  incumbent  L£Cs  to  recover 
from  N-1  carriers  in  a  federally  tariffed 
query-service  charge  their  carrier- 
specific  costs  directly  related  to 
providing  prearranged  and  default  query 
services.  Other  carriers  required  or 
permitted  to  file  federal  tariffs  may  also 
tariff  query  services.  Carriers  shall 
indicate  in  the  cost  support  section  of 
their  tari^s  the  portion  of  their  carrier- 
specific  costs  directly  related  to 
providing  number  portability 
attributable  to  the  niunber  portability 
services  they  provide  end  users,  and 
that  portion  attributable  to  the  number 
portability  query  services  they  provide 
on  behalf  of  other  carriers. 

52.  All  the  RBOCs  and  GTE  have 
submitted,  and  periodically  revised, 
estimates  of  the  costs  they  will  incur  in 
implementing  LRN  number  portability. 
In  reviewing  the  record,  we  observe  a 
wide  variation  among  companies' 
estimated  costs  and  their  categorization 
of  those  costs  as  directly  related  or  not 
directly  related  to  providing  numbef 
portability.  We  remind  the  incumbent 
LECs  that  only  costs  directly  related  to 
providing  number  portability  are 
recoverable  through  the  long-term 


number  portability  cost  recovery 
mechanism  we  establish  in  this  Third 
Report  and  Order.  As  discussed  above, 
the  Chief,  Common  Carrier  Bureau,  will 
further  consider  methods  of  identifying 
the  portion  of  joint  costs  that  incumbent 
LECs  should  treat  as  carrier-specific 
costs  directly  related  to  providing 
number  portability. 

VI.  Regulatory  Flexibility  Act  Analysis 

53.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Further 
Notice.  The  Commission  sought  written 
public  comments  on  the  proposals  in 
the  Further  Notice,  including  on  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Third  Report  and  Order  is  as 
follows: 

54.  Need  for  and  Objectives  of  Rules: 
The  Commission,  in  compliance  with 
sections  251(b)(2),  251(d)(1).  and 
251(e)(2)  of  the  Communications  Act  of 
1934,  as  amended  by  the 
Telecommunications  Act  of  1996, 
adopts  rules  and  procedures  intended  to 
ensure  the  implementation  of  telephone 
nimiber  portability  with  the  minimum 
regulatory  and  administrative  burden  on 
telecommunications  carriers.  In 
implementing  the  statute,  the 
Commission  has  the  responsibility  to 
adopt  rules  that  will  implement  most 
quickly  and  effectively  the  national 
telecommunications  policy  embodied  in 
the  Act  and  to  promote  the  pro- 
competitive,  deregulatory  markets 
envisioned  by  Congress.  Congress  has 
recognized  that  nxunber  portability  will 
lower  barriers  to  entry  and  promote 
competition  in  the  local  exchange 
marketplace.  To  prevent  the  cost  of 
number  portability  from  itself  becoming 
a  barrier  to  local  competition,  however, 
section  251(e)(2)  requires  that  "jtjhe 
cost  of  establishing  telecommunications 
numbering  administration  arrangements 
and  nimiber  portability  shall  be  borne 
by  all  telecommimications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Commission." 

55.  Summary  of  Significant  Issues 
Raised  by  the  Public  in  Response  to  the 
IRFA:  There  were  no  comments 
submitted  specifically  in  response  to  the 
IRFA.  However,  in  their  general 
comments,  some  commenters  assert  that 
if  competition  is  to  emerge  in  the  local 
exchange  market  the  regulatory 
standards  adopted  by  the  Commission 
to  recover  the  cost  of  implementing 
long-term  number  portability  should  not 
disproportionately  burden  small 
entities,  especially  new  entrants.  In  the 
Third  Report  and  Order,  we  adopt  rules 
and  regulations  to  ensure  that  the  way 
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all  telecommunications  carriers, 
including  small  entities,  bear  the  costs 
of  number  portability  does  not 
significantly  affect  any  carrier's  ability 
to  compete  writh  other  carriers  for 
customers  in  the  marketplace. 

56.  Description  and  Estimate  of 
Number  of  Small  Businesses  to  Which 
Rules  Will  Apply:  The  Regulatory 
Flexibility  Act  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which  (1)  is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  According  to  the 
SBA's  regulations,  entities  engaged  in 
the  provision  of  telephone  service  may 
have  a  maximum  of  1,500  employees  in 
order  to  quaUfy  as  a  small  business 
concern.  This  standard  also  applies  in 
determining  whether  an  entity  is  a  small 
business  for  purposes  of  the  RFA. 

57.  Our  rules  governing  long-term 
number  portability  cost  recovery  apply 
to  all  telecommunications  carriers, 
including  incumbent  LECs,  new  LEG 
entrants,  and  IXCs,  as  well  as  cellular, 
broadband  PCS,  and  covered  SMR 
providers.  Small  incumbent  LECs 
subject  to  these  rules  are  either 
dominant  in  their  field  of  operations  or 
are  independently  owned  and  operated, 
and,  consistent  with  the  Commission's 
prior  practice,  are  excluded  from  the 
definition  of  "small  entities"  and  "small 
business  concerns."  Accordingly,  our 
use  of  the  terms  "small  entities"  and 
"small  businesses"  does  not  encompass 
small  inciunbent  LECs.  Out  of  an 
abundance  of  caution,  however,  for 
regulatory  flexibiUty  analysis  purposes, 
we  will  consider  small  incumbent  LECs 
within  this  analysis  and  use  the  term 
"small  incumbent  LECs"  to  refer  to  any 
incimibent  LECs  that  arguably  might  be 
defined  by  the  SBA  as  "small  business 
concerns." 

58.  Insofar  as  our  rules  apply  to  all 
telecommunications  carriers,  they  may 
have  an  economic  impact  on  a 
substantial  number  of  small  businesses, 
as  well  as  on  small  incumbent  LECs. 
The  rules  may  have  an  impact  upon 
new  entrant  LECs  and  small  incumbent 
LECs,  as  well  as  cellular,  broadband 
PCS,  and  covered  SMR  providers.  Based 
upon  data  contained  in  the  most  recent 
census  and  a  report  by  the 
Commission's  Common  Carrier  Bureau, 
we  estimate  that  2,100  small  entities 
could  be  affected.  We  have  derived  this 
estimate  based  on  the  following 
analysis: 


59.  According  to  the  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  there  were  approximately 
3,469  firms  with  under  1,000  employees 
operating  under  the  Standard  Industrial 
Classification  (SIC)  category  481 — 
Telephone.  See  U.S.  Dept.  of  Commerce, 
Bureau  of  the  Census,  1992  Census  of 
Transportation,  Communications,  and 
Utihties  (issued  May  1995).  Many  of 
these  firms  are  the  incumbent  LECs  and, 
as  noted  above,  would  not  satisfy  the 
SBA  definition  of  a  small  business 
because  of  their  market  dominance. 
There  were  approximately  1,350  LECs 
in  1995.  Industry  Analysis  Division, 
FCC,  Carrier  Locator:  Interstate  Service 
Providers  at  Table  1  (Number  of  Carriers 
Reporting  by  Type  of  Carrier  and  Type 
of  Revenue)  (December  1995). 
Subtracting  this  number  from  the  total 
number  of  firms  leaves  approximately 
2,119  entities  which  potentially  are 
small  businesses  which  may  be  affected. 
This  number  contains  various  categories 
of  carriers,  including  small  incumbent 
LECs,  competitive  access  providers, 
cellular  carriers,  interexchange  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 
resellers.  Some  of  these  carriers — 
although  not  dominant — may  not  meet 
the  other  requirement  of  the  definition 
of  a  small  business  because  they  are  not 
"independently  owned  and  operated." 
See  15  U.S.C.  §  632(a)(1).  For  example, 
a  PCS  provider  which  is  affiliated  with 
a  long  distance  company  with  more 
than  1,500  employees  would  hot  meet 
the  definition  of  a  small  business. 
Another  example  would  be  if  a  cellular 
provider  is  affiliated  with  a  dominant 
LEC.  Thus,  a  reasonable  estimate  of  the 
number  of  "small  businesses"  affected 
by  this  Order  would  be  approximately 
2,100. 

60.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  the  Rules: 
The  Third  Report  and  Order  concludes 
that  the  costs  raised  in  this  proceeding 
should  be  divided  into  three  categories: 
shared  costs,  carrier-specific  costs 
directly  related  to  number  portability, 
and  carrier-specific  costs  not  directly 
related  to  number  portability.  Shared 
costs  are  those  costs  incurred  on  behalf 
of  the  industry  as  a  whole,  such  as  the 
costs  of  the  regional  database 
administrator  to  build,  operate,  and 
maintain  the  databases  needed  to 
provide  number  portability.  The  Third 
Report  and  Order  concludes  that  all 
telecommunications  carriers  with  end- 
user  revenues  are  required  to  pay  an 
allocated  portion  of  the  shared  costs 
incurred  by  the  regional  database 


administrator  in  proportion  to  that 
carrier's  international,  interstate,  and 
intrastate  end-user  telecommunications 
revenues  for  that  region.  While  carriers 
already  track  their  sales  to  end-users  for 
billing  purposes,  they  will  need  to 
identify  their  regional  end-user 
revenues.  That  information,  along  with 
periodic  updates,  must  be  provided  to 
the  regional  database  administrator  for 
the  appropriate  allocation  of  shared 
costs. 

61.  The  Third  Report  and  Order 
requires  incumbent  LECs  to  maintain 
records  that  detail  both  the  nature  and 
spocific  amount  of  those  carrier-specific 
costs  that  are  directly  related  to  number 
portability,  and  those  carrier-specific 
costs  that  are  not  directly  related  to 
number  portability.  The  Third  Report 
and  Order  directs  carriers  and  interested 
parties  to  file  comments  by  August  3, 
1998,  and  reply  comments  by 
September  16,  1998,  proposing  ways  to 
apportion  the  different  types  of  joint 
costs  between  portability  and 
nonportability  services.  The  Third 
Report  and  Order  requires  incumbent 
LECs  that  choose  to  recover  their 
carrier-specific  costs  directly  related  to 
providing  number  portabiUty  to  use 
federally-tariffed  end-user  charges. 

62.  Steps  Taken  to  Minimize  Impact 
on  Small  Entities  Consistent  with  Stated 
Objectives:  The  record  in  this 
proceeding  indicates  that  the  need  for 
customers  to  change  their  telephone 
numbers  when  changing  local  service 
providers  is  a  barrier  to  local 
competition.  Requiring  number 
portability,  and  ensiuing  that  all 
telecommunications  carriers  bear  the 
costs  of  number  portability  on  a 
competitively  neutral  basis,  will  make  it 
easier  for  competitive  providers,  many 
of  which  may  be  small  entities,  to  enter 
the  market.  We  have  attempted  to  keep 
regulatory  burdens  on  all  local  exchange 
carriers  to  a  minimum  to  ensure  that  the 
public  receives  the  benefits  of  the 
expeditious  provision  of  service 
provider  number  portabiUty  in 
accordance  with  the  statutory 
requirements.  For  example,  ^e  Third 
Report  and  Order  concludes  that  all 
telecommunications  carriers  with  end- 
user  revenues  are  required  to  pay  an 
allocated  portion  of  the  shared  costs 
incurred  by  the  regional  database 
administrator  in  proportion  to  that 
carrier's  international,  interstate,  and 
intrastate  end-user  telecommunications 
revenues  for  the  region.  Apportioning 
shared  costs  in  this  way  will  further  the 
statutory  purpose  of  ensuring  that 
carriers  bear  the  costs  of  number 
portability  on  a  competitively  neutral 
basis.  Furthermore,  die  Third  Report 
and  Order  concludes  that  regulated 
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carriers  may  identify  that  portion  of 
their  joint  costs  that  is  demonstrably  an 
incremental  cost  that  they  incurred  in 
the  provision  of  long-term  number 
portability.  Allowing  such  identification 
recognizes  that  number  portabihty  will 
cause  some  carriers,  including  small 
entities,  to  incur  costs  that  they  would 
not  ordinarily  have  incurred  in 
providing  telecommunications  services. 
The  Third  Report  and  Order  also 
concludes  that  non-dominant  carriers, 
such  as  competitive  LECs,  CMRS 
providers,  and  IXCs — some  of  which 
will  be  small  entities — are  not  subject  to 
extensive  regulation  and  may  recover 
their  number  portability  costs  in  any 
manner  otherwise  consistent  with 
Conmiission  rules  and  the 
Communications  Act. 

63.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 
FRFA,  along  with  this  Third  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  A 
copy  of  the  Third  Report  and  Order  and 
this  FRFA  (or  summaries  thereof)  will 
also  be  published  in  the  Federal 
Register  and  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

VII.  Paperwork  Reduction  Act 

64.  This  Third  Report  and  Order 
concludes  that  the  costs  raised  in  this 
proceeding  should  be  divided  into  three 
categories:  shared  costs,  carrier-specific 
costs  directly  related  to  number 
portability,  and  carrier-specific  costs  not 
directly  related  to  number  portability. 
Shared  costs  are  those  costs  incurred  on 
behalf  of  the  industry  as  a  whole,  such 
as  the  costs  of  the  regional  database 
administrator  to  build,  operate,  and 
maintain  the  databases  needed  to 
provide  number  portability.  The  Third 
Report  and  Order  concludes  that  all 
telecommunications  carriers  with  end- 
user  revenues  are  required  to  pay  an 
allocated  portion  of  the  shared  costs 
incurred  by  the  regional  database 
administrator  in  proportion  to  that 
carrier's  international,  interstate,  and 
intrastate  end-user  telecommunications 
revenues  for  the  region.  While  carriers 
already  track  their  sales  to  end-users  for 
billing  purposes,  they  will  need  to 
identify  their  regional  end-user 
revenues.  That  information,  along  with 
periodic  updates,  must  be  provided  to 
the  regional  database  administrator  for 
the  appropriate  allocation  of  shared 
costs.  The  Third  Report  and  Order  also 
requires  inciunbent  LECs  to  maintain 
records  that  deteiil  both  the  nature  and 
specific  amount  of  those  carrier-specific 
costs  that  are  directly  related  to  nxmiber 
portability,  and  those  carrier-specific 


costs  that  are  not  directly  related  to 
number  portabiUty.  The  Third  Report 
and  Order  requires  inciunbent  LECs  that 
choose  to  recover  their  carrier-specific 
costs  directly  related  to  providing 
number  portabihty  to  use  federally- 
tariffed  end-user  charges.  These 
information  collection  requirements  are 
contingent  upon  approval  of  the  Office 
of  Management  and  Budget  (OMB). 

Vni.  Ordering  Clauses 

65.  Accordingly,  it  is  ordered  that 
pursuant  to  authority  contained  in 
sections  1.  2,  4(i),  201-205,  215, 
251(b)(2),  251(e)(2).  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151.  152, 154(i), 
201-205.  215.  251(b)(2),  251(e)(2).  and 
332,  Part  52  of  the  Commission's  rules 
is  amended  as  set  forth. 

66.  It  is  further  ordered  that  the 
poUcies,  rules  and  requirements  set 
forth  herein  are  adopted. 

67.  It  is  further  ordered  that  the 
poUcies,  rules  and  requirements 
adopted  herein  shall  be  effective  on  July 
29,  1998,  except  for  §§  52.32(b)  and 
52.33(a)(1),  which  contain  information 
collection  requirements  that  are  not 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  axmouncing  the 
effective  date  for  those  sections. 

68.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
References  Operations  Division,  shall 
send  a  copy  of  this  Third  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

69.  It  is  further  ordered  that 
incumbent  local  exchange  carriers  may 
file  tariffs  to  take  effect  no  earlier  than 
February  1, 1999.  setting  out  the 
monthly  number  portability  charge  they 
intend  to  collect  bora  their  end  users,  in 
accordance  with  this  Order. 

70.  It  is  further  ordered  that  pursuant 
to  authority  contained  in  section  5(c)(1) 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  155(c)(1),  the  Chief, 
Common  Carrier  Bureau,  is  delegated 
authority  to  determine  appropriate 
methods  for  apportioning  joint  costs 
among  portability  and  nonportability 
services,  and  to  issue  any  orders  to 
provide  guidance  to  inciunbent  LECs 
before  they  file  their  tiiriffs,  which  are 
to  take  effect  no  earlier  than  February  1, 
1999.  To  faciUtate  determination  of  the 
portion  of  joint  costs  carriers  shall  treat 
as  carrier-specific  costs  directly  related 
to  providing  number  portabiUty.  and  to 
facilitate  evaluation  of  the  cost  support 
that  carriers  will  file  in  their  federal 
tariffs,  carriers  and  interested  parties 


may  file  comments  by  August  3. 1998 
proposing  ways  to  apportion  the 
different  types  of  joint  costs.  Carriers 
and  interested  parties  may  file  reply 
comments  by  September  16,  1998. 

List  of  Subjects  in  47  CFR  Part  52 

Carrier-specific  costs. 
Conununications  common  carriers, 
Long-term  number  portability  cost 
recovery.  Number  portability.  Regional 
databases.  Shared  costs. 

Federal  Communications  Commission. 
Magalie  Roman  Salas. 

Secretary. 

Rule  Changes 

Accordingly,  part  52  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  52— NUMBERING 

1.  The  authority  for  part  52  continues 
to  read  as  follows: 

Authority:  Sec.  1.  2,  4.  5,  48  Stat.  1066.  as 
amended;  47  U.S.C  §  151,  152,  154,  155,  251 
unless  otherwise  noted.  Interpret  or  apply 
sees.  3.  4.  201-O5,  207-09,  218.  225-27,  251- 
52,  271  and  332.  48  Stat.  1070,  as  amended, 
1077;  47  U.S.C.  153.  154,  201-05,  207-09, 
218,  225-27.  251-52.  271  and  332  unless 
otherwise  noted. 

2.  Add  §  52.32  to  read  as  follows: 

§  52.32    Allocation  of  ttie  shared  costs  of 
long-teim  nunit>er  portability 

(a)  The  local  number  portabihty 
administrator,  as  defined  in  §  52.21(h), 
of  each  regional  database,  as  defined  in 
§  52.21(1).  shall  recover  the  shared  costs 
of  long-term  number  portability 
attributable  to  that  regional  database 
from  all  telecommunications  carriers 
providing  telecommunications  service 
in  areas  that  regional  database  serves. 
Pursuant  to  its  duties  under  §  52.26.  the 
local  number  portabiUty  administrator 
shall  collect  sufficient  revenues  to  fund 
the  operation  of  the  regional  database 
by: 

(1)  Assessing  a  $100  yearly 
contribution  on  each 
telecommunications  carrier  identified  in 
paragraph  (a)  introductory  text  that  has 
no  intrastate,  interstate,  or  international 
end-user  telecommunications  revenue 
derived  bom  providing 
telecommunications  service  in  the  areas 
that  regional  database  serves,  and 

(2)  Assessing  on  each  of  the  other 
telecommunications  carriers  providing 
telecommunications  service  in  areas 
that  regional  database  serves,  a  charge 
that  recovers  the  remaining  shared  costs 
of  long-term  number  portabiUty 
attributable  to  that  regional  database  in 
proportion  to  the  ratio  of: 

(ij  The  sum  of  the  intrastate, 
interstate,  and  international  end-user 
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telecommunications  revenues  that  such 
telecommunications  carrier  derives  from 
providing  telecommunications  service 
in  the  areas  that  regional  database 
serves,  ii)  to  the  sum  of  the  intrastate, 
interstate,  and  international  end-user 
telecommunications  revenues  that  all 
telecommimications  carriers  derive  from 
providing  telecommunications  service 
in  the  areas  that  regional  database 
serves. 

(b)  The  local  number  portabiUty 
administrator  for  a  particultu-  regional 
database  may  require  the 
telecommunications  carriers  providing 
telecommunications  service  in  the  areas 
served  by  the  regional  database  to 
provide  once  a  year  that  data  necessary 
to  calculate,  pursuant  to  paragraph  (a)(1) 
or  (a)(2)  of  this  section,  those  carriers' 
portions  of  the  shared  costs  of  long-term 
number  portability  attributable  to  that 
regional  database.  All  such 
telecommunications  carriers  shall 
comply  writh  any  such  requests. 

(c)  C)nce  a  telecommunications  carrier 
has  been  allocated,  pursuant  to 
paragraph  (a)(1)  or  (a)(2)  of  this  section, 
its  portion  of  the  shared  costs  of  long- 
term  number  portability  attributable  to  a 
regional  database,  the  carrier  shall  treat 
that  portion  as  a  carrier-specific  cost 
directly  related  to  providing  number 
portability. 

3.  Add  §  52.33  to  read  as  follows: 

§  52.33    Recovery  of  carrier-specific  costs 
directly  related  to  providing  long-term 
numtMr  portability. 

(a)  Incumbent  local  exchange  carriers 
may  recover  their  carrier-specific  costs 
directly  related  to  providing  long-term 
number  portabiUty  by  establishing  in 
tariffs  filed  with  the  Federal 
Communications  Commission  a 
monthly  number-portability  charge,  as 
specified  in  paragraph  (a)(1),  and  a 
number  portability  query-service  charge, 
as  specified  in  paragraph  (a)(2). 

(1)  The  montnly  number-portability 
charge  may  take  effect  no  earUer  than 
February  1, 1999,  on  a  date  the 
incumbent  local  exchange  carrier 
selects,  and  may  end  no  later  than  five 
years  after  that  date. 

(i)  An  incumbent  local  exchange 
carrier  may  assess  each  end  user  it 
serves  in  the  100  largest  metropoUtan 
statistical  areas,  and  each  end  user  it 
.  serves  from  a  number-portability- 
capable  switch  outside  the  100  largest 
metropolitan  statistical  areas,  one 
monthly  number-portability  charge  per 
line  except  that: 

(A)  One  PBX  trunk  shall  receive  nine 
monthly  number-portability  charges. 

(B)  One  FRI  ISDN  line  shall  receive 
five  monthly  number-portability 
charges. 


(C)  Lifeline  Assistance  Program 
customers  shall  not  receive  the  monthly 
number-portability  charge. 

(ii)  An  incumbent  local  exchange 
carrier  may  assess  on  carriers  that 
purchase  the  incumbent  local  exchange 
carrier's  switching  ports  as  unbundled 
network  elements  imder  section  251  of 
the  Commiuiications  Act,  and  resellers 
of  the  incumbent  local  exchange 
carrier's  local  service,  the  same  charges 
as  described  in  paragraph  (a)(1)(A)  of 
this  section,  as  if  the  incxunbent  local 
exchange  carrier  were  serving  those 
carriers'  end  users. 

(iii)  An  incumbent  local  exchange 
carrier  may  not  assess  a  monthly 
number-portability  charge  for  local 
loops  carriers  purchase  as  unbundled 
network  elements  under  section  251. 

(iv)  The  incumt>ent  local  exchange 
carrier  shall  levelize  the  monthly 
number-portability  charge  over  five 
years  by  setting  a  rate  for  the  charge  at 
which  the  present  value  of  the  revenue 
recovered  by  the  charge  does  not  exceed 
the  present  value  of  the  cost  being 
recovered,  using  a  discount  rate  equal  to 
the  rate  of  return  on  investment  which 
the  Commission  has  prescribed  for 
interstate  access  services  pursuant  to 
Part  65  of  the  Commission's  Rules. 

(2)  The  number  portability  query- 
service  charge  may  recover  only  carrier- 
specific  costs  directly  related  to 
providing  long-term  number  portability 
that  the  incumbent  local  exchange 
carrier  incurs  to  provide  long-term 
number  portability  query  service  to 
carriers  on  a  prearranged  and  default 
basis. 

(b)  All  telecommunications  carriers 
other  than  incumbent  local  exchange 
carriers  may  recover  their  number 
portability  costs  in  any  maimer 
consistent  with  applicable  state  and 
federal  laws  and  regulations. 

|FR  Doc.  9a-17076  Filed  6-2&-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  "art  285 

P.D.061898D] 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefin  Tuna 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Catch  limit  adjustment. 


summary:  NMFS  adjusts  the  daily  catch 
limit  for  the  Angling  category  fishery  for 
Atlantic  bluefin  tuna  (EFT)  in  the 
southern  area  (Delaware  and  states 
south)  to  one  fish  per  angler,  with  a 
maximum  of  three  fish  per  vessel,  from 
the  school  size  class  and  one  fish  per 
vessel  horn  the  large  school  or  small 
medium  size  class.  The  duration  of  the 
catch  limit  adjustment  is  limited  to  the 
period  of  June  26  through  July  27,  1998, 
whereupon  the  limit  will  revert  to  one 
EFT  from  the  school,  large  school,  or 
small  medium  size  class  per  vessel  per 
day.  This  action  is  being  taken  to 
provide  increased  fishing  opportunities 
in  the  southern  area  without  risking 
overharvest  of  this  category. 
DATES:  The  daily  catch  limit  adjustment 
is  effective  1:00  a.m.,  local  time,  June 
26,  1998,  until  11:30  p.m.,  local  time, 
July  27,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida,  978-281-9260,  or  Sarah 
McUughlin.  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  EFT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.24  allow 
for  adjustments  to  the  daily  catch  limits 
in  order  to  provide  for  maximum 
utiUzation  of  the  quota  spread  over  the 
longest  possible  period  of  time.  The 
Assistant  Administrator  for  Fisheries, 
NOAA.  may  increase  or  reduce  the  per 
angler  catch  limit  for  any  size  class  EFT 
or  may  change  the  per  angler  limit  to  a 
per  boat  limit  or  a  per  boat  limit  to  a  per 
angler  limit. 

NMFS  is  responsible  for 
implementing  the  International 
Conunission  for  the  Conservation  of 
Atlantic  Tunas  recommendation  to  limit 
the  annual  catch  of  school  bluefin  to  8 
percent  by  weight  of  the  total  annual 
domestic  quota,  i.e..  1.344  metric  tons 
(mt).  Li  addition,  it  is  NMFS'  goal  to 
increase  the  geographical  and  temporal 
distribution  of  data  collection  and 
fishing  opportunities  for  all  fishermen 
in  the  Angling  category. 

Since  January  1,  1998,  NMFS  has 
maintained  the  daily  catch  limit  at  one 
EFT  per  vessel  to  ensure  that  the 
southern  area  quota  would  not  be 
exceeded  and  to  provide  increased 
fishing  opportunities  throughout  the 
southern  area.  Preliminary  estimates  of 
southern  area  landings  for  January 
through  May  1998  indicate  that  no  more 
than  5  mt  of  school  EFT  (subquota  of  51 
mt).  no  more  than  10  mt  of  large  school/ 
.    small  medium  EFT  (subquota  of  72  mt), 
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and  approximately  2.3  mt  of  large 
medium/giant  BFT  (subquota  of  5  mt) 
were  landed.  Updates  to  these  estimates 
will  be  used  to  effect  any  further 
inseason  adjustments  as  necessary. 
NMFS  has  determined  that  a  catch  limit 
adjustment  is  warranted  to  ensure 
reasonable  fishing  opportunities  in  all 
geographic  areas  without  risking 
overharvest. 

The  daily  catch  limit  for  the  southern 
area  is  adjusted  as  follows:  No  more 
than  one  BFT  per  angler,  with  a 
maximum  of  three  fish  per  vessel,  from 
the  school  size  class  may  be  retained 
each  day  per  Angling  category  vessel.  In 
addition,  one  BFT  per  vessel  per  day 
may  be  landed  from  the  large  school  or 
small  medium  size  class.  This  catch 
limit  adjustment  is  effective  June  26 
through  July  27,  1998,  whereupon  the 
catch  limit  will  revert  to  one  BFT  from 
the  school,  large  school,  or  small 
medium  size  class  per  vessel  per  day. 

These  catch  limits  have  been  selected 
based  on  catch  rates  for  the  1997  fishing 
season.  Therefore,  NMFS  will  continue 
to  monitor  the  Angling  category  fishery 
closely  through  the  Automated  Catch 
Reporting  System  and  the  Large  Pelagic 
Survey.  Depending  on  the  level  of 
fishing  effort  and  catch  rates  of  BFT, 
NMFS  may  determine  that  an  interim 
closure  or  additional  catch  limit 
adjustment  is  necessary  to  enhance 
scientific  data  collection  from  all 
geographic  areas.  Closures  or 
subsequent  adjustments  to  the  daily 
catch  limit,  if  any,  shall  be  announced 
through  publication  in  the  Federal 
Register.  In  addition,  anglers  may  call 
the  Atlantic  Tunas  Information  Line  at 
888-USA-TUNA  (888-872-8862).  301- 
713-1279,  or  978-281-9305  for  updates 
on  quota  monitoring  and  catch  limit 
adjustments.  Anglers  aboard  Charter/ 
Headboat  vessels,  when  engaged  in 
recreational  fishing  for  school,  large 
school,  and  small  medium  BFT,  are 
subject  to  the  same  rules  as  anglers 
aboard  Angling  category  vessels.  All 
BFT  landed  under  the  AngUng  category 
quota  must  be  reported  within- 24  hours 
of  landing  to  the  NMFS  Automated 
Catch  Reporting  System  by  phoning 
888-USA-TUNA  (888-872-8862),  or  in 
North  Carolina,  to  a  reporting  station. 
For  information  about  the  North 
Carolina  Harvest  Tagging  Program, 
including  reporting  station  locations, 
call  800-338-7804. 

Classification 

This  action  is  taken  under  50  CFR 
285.24(d)(3)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 


Dated:  June  23. 1998. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(PR  Doc.  98-17166  Filed  6-23-98;  5:02  pm) 
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[Docket  No.  980319068-8155-02;  I.D. 
021998A] 

RIN  064A-AK59 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Western  Pacific 
Bottomfish  Fishery;  Fishing 
Moratorium 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  is  extending  the 
current  moratorium  on  harvesting 
seamount  groundfish  frx)m  the  Hancock 
Seamount  in  the  Northwestern 
Hawaiian  Islands  until  August  31.  2004. 
The  fishery  has  been  under  a 
moratorium  since  1986.  This  action  is 
being  taken  in  response  to  a 
recommendation  by  the  Western  Pacific 
Fishery  Management  Council  (Council), 
which  heard  reports  frt>m  its  Bottomfish 
Plan  Team  and  Scientific  and  Statistical 
Committee  that  revealed  that  armorhead 
(Pentaceros  richardsoni),  an  overfished 
seamount  species,  has  not  recovered. 
The  intent  of  this  action  is  to  allow  the 
protection  provided  for  this  resource  to 
continue. 

DATES:  Effective  September  1. 1998. 
ADDRESSES:  Request  for  information 
relevant  to  this  action  should  be  sent  to 
WiUiam  T.  Hogarth.  Administrator, 
Southwest  Region,  NMFS.  501  West 
Ocean  Boulevard.  Suite  4200,  Long 
Beach.  CA  90802 
FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Morgan  or  Svein  Fougner, 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries.  (562)  980-4030. 
or  Al  Katekaru.  Pacific  Islands  Area 
Office,  (808)  973-2985. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  was  published  in  the 
Federal  Register  on  March  26. 1998  (63 
FR  14675)  requesting  public  conmients 
on  extending  the  moratorium  on 
harvesting  seamount  groundfish  from 
Hancock  Seamount  in  the  Northwestern 
Hawaiian  Islands  until  August  31.  2004. 
There  were  no  comments  received 


dxlhng  the  public  comment  period 
ending  May  11. 1998. 

This  resource  was  overfished  by 
foreign  vessels  before  the  Magnuson 
Fishery  Conservation  and  Management 
Act  was  implemented;  it  has  never  been 
the  target  of  domestic  fishermen.  The 
original  Fishery  Management  Plan  for 
the  Bottomfish  and  Seamount 
Groundfish  Fisheries  of  the  Western 
Pacific  Region,  implemented  in  1986, 
established  a  moratorium  on  fishing  for 
bottomfish  and  seamount  groundfish  (51 
FR  27413.  July  31,  1986).  Periodic 
reviews  of  the  stocks  indicated  that  no 
recovery  had  occurred.  Therefore,  on 
August  17,  1992  (57  FR  36907),  the 
moratorium  was  extended  to  August  31, 
1998.  Armorhead  was  listed  as 
overfished  in  the  September  1997 
"Report  to  Congress  Status  of  Fisheries 
of  the  United  States." 

The  last  U.S.  research  cruise  of 
Hancock  Seamount  was  conducted  in 
1993;  however,  the  Japanese  trawl  fleet 
continues  to  harvest  armorhead  on 
neighboring  seamounts  outside  the 
exclusive  economic  zone  (EEZ). 
According  to  bottom  trawl  catch  and 
effort  statistics  provided  by  the  National 
Research  Institute  of  the  Far  Seas 
Fisheries,  the  most  current  (1995) 
spawning  potential  ratio  (SPR)  for  the 
armorhead  stock  is  1.8  percent  at  all 
seamounts  outside  the  EEZ.  These 
seamounts  comprise  95  percent  of  the 
trawl  grounds  and  91  percent  of  the 
total  historic  seamount-wide  catch  in 
the  Japanese  trawl  fishery.  Based  on  the 
low  SPR  value,  it  is  inferred  that  the 
status  of  the  Hancock  Seamount 
armorhead  stock  is  similarly  depressed 
and  well  under  the  current  20  percent 
SPR  definition  for  an  overfished  stock. 

At  its  April  21.  1997.  meeting,  the 
Council  heard  reports  from  its 
Bottomfish  Plan  Team  and  Scientific 
and  Statistical  Committee  on  the  status 
of  seamount  groundfish  resources.  On 
the  basis  of  those  reports,  and  in 
accordemce  with  the  framework 
procedures  at  50  CFR  660.67,  the 
Council  recommended  that  the 
moratorium  be  extended  for  at  least 
another  6  years  (i.e.,  August  31,  2004). 

The  Council  recognizes  that  the  stocks 
extend  outside  the  EEZ  and  that  the 
moratorium  will  not  ensure  recovery  of 
the  resource  within  the  EEZ;  however, 
the  action  is  in  accordance  with  U.S. 
responsibilities  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  Council  also  has 
taken  action  to  convene  a  panel  of 
international  experts  to  explore  possible 
international  management  of  the 
Emperor  and  Hawaiian  Ridge  Seamount 
armorhead  fishery  under  the  aegis  of  the 
United  Nations  Agreement  Relating  to 
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Straddling  Fish  Stocks  and  Highly 
Migratory  Fish  Stocks. 

Classification 

This  Rna\  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 


certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  23, 1998. 
David  L.  Evans, 

■Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 


PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1801  et  seq. 

2.  Section  660.68  is  revised  to  read  as 
follows: 

§  660.68    Fishing  moratorium  on  Hancock 

Sea  mount. 

Fishing  for  bottomfish  and  seamount 
groundfish  on  the  Hancock  Seamount  is 
prohibited  through  August  31,  2004. 
IFR  Doc.  98-17274  Filed  6-26-98;  8:45  am] 
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Proposed  Rules 


Federal  Register 
VoL  63.  No.  124 
Monday,  June  29,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttw  proposed 
issuance  of  rutes  and  regulations.  The 
purpose  of  ttiese  rxjtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
ruie  making  phor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlteting  Service 

7  CFR  Part  928 

[Docliet  No.  FV98-92S-1  PR] 


Papayas  Grown  In  Hawaii 
Assessment  Rate 


Increased 


agency:  Agncultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
Papaya  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
928  for  the  1998-99  and  subsequent 
fiscal  years  from  $0.0059  to  $0.0063  per 
poimd  of  papayas  handled.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  papayas 
grown  in  Hawaii.  Authorization  to 
assess  papaya  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  year  begins  July 
1  and  ends  Jime  30.  The  assessment  rate 
would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
July  29,  1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  room 
2525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  Fax:  (202)  205-6632. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Diane  Purvis.  Marketing  Assistant,  and 
Terry  Vawter.  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs.  AMS.  USDA, 
2202  Monterey  Street,  Suite  102B, 


Fresno,  California  93721;  telephone: 
(209)  487-5901,  Fax:  (209)  487-5906;  or 
Ceorge  Kelhart.  Technical  Advisor. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  room  2525-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205—6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  155  and  Order  No.  928,  both  as 
amended  (7  CFR  part  928),  regulating 
the  handling  of  papayas  grown  in 
Hawaii,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  papaya  handlers  are  subject  to 
assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  papayas 
beginning  on  July  1.  1998.  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
poUcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  p-ovides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cormection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 


district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruUng  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  1998-99  and 
subsequent  fiscal  years  from  $0.0059  per 
pound  to  $0.0063  per  pound  of  papayas 
handled. 

The  papaya  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  papayas. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1996-97  and  subsequent  fiscal 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  year  to  fiscal  year 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  Information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  May  7,  1998, 
and  recommended  1998-99 
expenditures  of  $561,500  and  an 
assessment  rate  of  $0.0063  per  pound  of 
papayas.  In  comparison,  last  year's 
budgeted  expenditures  were  $623,000. 
The  assessment  rate  of  $0.0063  per 
pound  is  $0.0004  higher  than  the  rate 
currently  in  effect.  The  Committee 
determined  that  the  present  assessment 
rate  would  be  inadequate  to  fund  its 
anticipated  expenses  and  maintain  a 
sufficient  reserve  fund  for  the  1998-99 
fiscal  year.  The  Committee  is  authorized 
to  maintain  an  operating  reserve  in  an 
amount  not  to  exceed  approximately 
one  fiscal  year's  operational  expenses. 
Last  year,  the  reserve  fund  was 
$110,000.  At  the  end  of  the  1998-99 
fiscal  year  the  operating  reserve  is 
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expected  to  be  $25,200.  which  is 
considered  adequate  by  the  Committee. 
After  consideration  of  anticipated 
expenses  for  the  1998-99  fiscal  year,  it 
was  determined  that  assessment 
income,  interest,  and  income  from  other 
sources  would  provide  sufficient  funds 
to  meet  anticipated  expenses  and 
maintain  an  adequate  reserve  fund. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1998-99  fiscal  year  include  $183,000  for 
marketing  and  promotion.  $171,500  for 
research  and  development,  and  $98,000 
for  salaries.  Budgeted  expenses  for  these 
items  in  1997-98  were  $200,000  for 
marketing  and  promotion.  $225,000  for 
research  and  development,  and  $81,000 
for  salaries,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
assessment  income  needed  by  expected 
shipments  of  papayas.  Papaya 
shipments  for  1998-99  are  estimated  at 
38  million  pounds  which  should 
provide  $239,400  in  assessment  income. 
Income  derived  from  handler 
assessments,  when  combined  with 
income  from  the  Hawaii  Department  of 
Agriculture,  State  of  Hawaii  (Research), 
USDA's  Foreign  Agricultural  Service, 
County  of  Hawaii,  and  the  Japanese 
Inspection  program,  along  with  interest 
income  and  $84,800  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (estimated  to  be 
$25,200  at  the  end  of  the  1998-99  fiscal 
year)  would  be  kept  within  the 
maximum  permitted  in  §  928.42(a)(2)  of 
the  order.  The  order  authorizes 
approximately  one  fiscal  year's 
expenses  for  the  reserve. 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  are  encouraged  to  express  their 
views  at  these  meetings.  The 
Department  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 


Committee's  1998-99  budget  and  those 
for  subsequent  fiscal  years  would  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
fiexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  400 
producers  of  papayas  in  the  production 
area  and  approximately  60  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  armual  receipts  are  less 
than  $5,000,000. 

Last  year,  as  a  percentage,  four 
handlers  each  shipped  in  excess  of  3.85 
million  pounds  of  papayas,  and  the 
remaining  handlers  each  shipped  less 
than  3.85  million  pounds  of  papayas. 
Using  an  average  f.o.b.  price  of  $1.30  per 
pound,  the  four  handlers  shipping  in 
excess  of  3.85  million  pounds  of 
papayas  each  could  be  considered  large 
businesses  and  the  remaining  handlers 
could  thus  be  considered  small 
businesses  under  SBA's  definition. 
Using  an  average  grower  price  of  $0.45 
per  pound  and  industry  shipments  of  36 
million  pounds,  grower  revenues  would 
be  $16.2  milhon.  Average  revenue  per 
grower  would  thus  be  $40,500.  Based  on 
the  foregoing,  the  majority  of  handlers 
and  producers  of  papayas  may  be 
classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  1998-99  and  subsequent  fiscal 
years  from  $0.0059  per  pound  to 
$0.0063  per  pound  of  papayas  handled. 
The  Committee  recommended  1998-99 
expenditures  of  $561,500  and  an 
assessment  rate  of  $0.0063  per  pound  of 
papayas  handled.  The  proposed 
assessment  rate  of  $0.0063  per  pound  is 
$0.0004  higher  than  the  1997-98  rate. 
The  quantity  of  assessable  papayas  for 
the  1998-99  fiscal  year  is  estimated  at 


38  million  pounds.  Thus,  the  $0.0063 
rate  should  provide  $239,400  in 
assessment  income.  Income  derived 
from  handler  assessments,  the  Hawaii 
Department  of  Agriculture,  State  of 
Hawaii  (Research).  USDA's  Foreign 
Agricultural  Service,  County  of  Hawaii, 
and  Japanese  Inspection  program,  along 
with  interest  income  and  $84,800  from 
the  Conunittee's  authorized  reserve,  will 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (estimated  to  be 
$25,200  at  the  end  of  the  1998-99  fiscal 
year)  would  be  kept  within  the 
maximum  permitted  in  §  928.42(a)(2)  of 
the  order.  The  order  authorizes 
approximately  one  fiscal  year's 
expenses  for  the  reserve. 

The  Committee  recommended  1998- 
99  expenditures  of  $561,500  which 
include  decreases  in  marketing  and 
promotion,  and  research  and 
development  programs.  The  Committee 
discussed  further  decreases  in  these 
budget  categories  to  avoid  increasing  the 
assessment  rate,  but  it  decided  that  the 
programs  should  be  funded  at  the 
recommended  levels.  Salary  increases 
were  budgeted  to  cover  the  costs  of  a 
new  employee.  The  assessment  rate  of 
$0.0063  per  pound  of  assessable 
papayas  was  determined  by  dividing  the 
assessment  income  needed  by  the 
quantity  of  assessable  papayas, 
estimated  at  38  million  pounds  for  the 
1998-99  fiscal  year.  This  estimate 
would  generate  $239,400  in  assessment 
income.  When  combined  with  $237,300 
in  anticipated  income  from  other 
sources  including  $84,800  from  the 
reserve,  the  Committee  would  have 
adequate  funds  to  meet  1998-99 
expenses. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  year  indicates  that 
the  grower  price  for  the  1998-99  season 
could  range  between  $.30  and  $0.45  per 
pound  of  papayas.  Therefore,  the 
estimated  assessment  revenue  for  the 
1998-99  fiscal  year  as  a  percentage  of 
total  grower  revenue  could  range 
between  1.4  and  2.1  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  papaya 
industry,  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
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meetings,  the  May  7.  1998.  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
papaya  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
1998-99  fiscal  year  begins  on  July  1, 
1998.  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  year  apply  to  all  assessable 
papayas  handled  during  such  fiscal 
year;  and  (3)  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  928  is  proposed  to 
be  amended  as  follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1 .  The  authority  citation  for  7  CFR 
part  928  continues  to  read  as  follows:. 

Authority:  7  U.S.C.  601-674. 

2.  Section  928.226  is  proposed  to  be 
revised  to  read  as  follows: 

§  928.226    Assessment  rate. 

On  and  after  July  1,  1998.  an 
assessment  rate  of  $0.0063  per  pound  is 
established  for  papayas  grown  in 
Hawaii. 

Dated:  June  23, 1998. 
Robert  C.  Keeney. 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  98-17251  Filed  6-26-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-21] 

Proposed  Establishment  of  Class  E 
Airspace;  Davenport,  LA 

AQENCY:  Federal  Aviation 

Administration  (FAAJ,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airspace  area  at 
Davenport  Municipal  Airport, 
Davenport.  L\.  The  FAA  has  received  a 
request  to  establish  Class  E  surface  area 
at  Davenport.  L\.  The  commissioning  of 
the  Davenport  Automated  Surface 
Observation  System  (ASOS)  qualifies 
the  Davenport  Municipal  Airport  for  a 
Class  E  surface  area.  The  intended  effect 
of  this  action  is  to  establish  controlled 
airspace  for  instrument  operations  at  the 
Davenport  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  July  20.  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch,  ACE-520.  Federal 
Aviation  Administration.  Docket  No. 
98-ACE-21.  601  East  12th  Street. 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  for  the 
Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division,  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  IDivision, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  Missouri  64106; 
telephone  number:  (81 6J  426-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 


identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Corhmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ACE-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  conmients.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRMJ 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW,  Washington,  DC  20591,  or 
by  calling  (202J  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
estabUsh  Class  E  surface  airspace  area  at 
Davenport,  lA.  The  FAA  has  received  a 
request  to  establish  a  Class  E  surface 
area.  Commissioning  of  the  ASOS 
qualifies  the  Davenport  Municipal 
Airport  for  a  Class  E  surface  area.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  operating 
under  Instrument  Flight  Rules  (IFR) 
from  aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  areas  designated  as  a  surface 
area  for  an  airport  are  published  in 
paragraph  6002  of  FAA  Order  7400.9E. 
dated  September  10. 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ACE  lA  E5  Davenport,  lA  (New) 

Davenport  Municipal  Airport,  lA 
(Lat.  41''36'38"  N.,  long.  90°35'19"  W.) 
Within  a  4.1-mile  radius  of  the  Davenport 
Municipal  Airport,  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  Kansas  City,  MO,  on  June  4, 
1998. 

Christopher  R.  Blum. 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 
IFR  Doc.  98-17224  Filed  6-26-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL85-1b;FRL-6115-8] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
an  Indiana  State  Implementation  Plan 
(SEP)  revision  request,  dated  July  24, 
1997,  submitted  to  EPA  to  complete 
requirements  for  record  keeping  and 
reporting  requirements  and  other  related 
requirements  for  the  control  of  Volatile 
Organic  Compound  (VOC)  emissions 
from  graphic  arts  sources.  In  the  final 
rules  section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  request 
as  a  direct  final  rule  wdthout  prior 
proposal  because  EPA  views  this  action 
as  noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  State's  request  is  set  forth  in  the 
direct  final  rule.  The  direct  final  rule 
will  become  effective  without  further 
notice  unless  the  EPA  receives  relevant 
adverse  written  comment  on  this 
proposed  rule.  Should  the  EPA  receive 
such  comment,  it  will  publish  a  final 
rule  informing  the  public  that  the  direct 
final  rule  did  not  take  effect  and  such 
public  comment  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  If  no 
adverse  written  comments  are  received, 
the  direct  f^nal  rule  will  take  effect  on 
the  date  stated  in  that  document  and  no 
further  activity  will  be  taken  on  this 
proposed  rule.  EPA  does  not  plan  to 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  July  29, 1998. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 


Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Environmental  Scientist, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886  6057. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  June  2, 1998. 
David  A.  Ulrich, 

Acting  Regional  Administrator.  Region  V. 
(FR  Doc.  98-17121  Filed  6-26-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4071b;  FRL-6104-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  RACT 
Determinations  for  individual  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  estabUshing  volatile  organic 
compound  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  for  eight  (8)  major 
sources  located  in  Pennsylvania.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
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second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  adverse  comments  are  received  that 
do  not  pertain  to  all  documents  subject 
to  this  rulemaking  action,  those 
documents  not  affected  by  the  adverse 
comments  will  be  finalized  in  the 
manner  described  here.  Only  those 
documents  that  receive  adverse 
comments  will  be  withdrawn  in  the 
maimer  described  here. 
DATES:  Comments  must  be  received  in 
vmting  by  July  29.  1998. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David 
Campbell,  Air  Protection  Division, 
Mailcode  3AP11,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  HI,  841 
Chestnut  Building.  Philadelphia, 
Pennsylvania  19107;  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105.. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  (215)  566-2196.  at  the 
EPA  Region  III  office  or  via  e-mail  at 
campbell.dave@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail.  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  pertaining  to  this  action, 
VOC  RACT  determinations  for 
individual  sources  located  in 
Pennsylvania,  provided  in  the  Direct 
Final  action  of  the  same  title  which  is 
located  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  May  13. 1998. 
William  Wisniewski, 

Acting  Regional  Administrator,  Region  III. 
(PR  Doc.  98-17118  Filed  6-26-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[CO  Docket  No.  98-94;  FCC  9fr-1181 

Testing  New  Technologies 

AGENCY:  Federal  Communications 

Conunission. 

action:  Notice  of  inquiry. 


SUMMARY:  On  June  11,  1998,  the  Federal 
Communications  Conunission  released  a 
Notice  of  Inquiry  to  solicit  public 
comment  about  the  eH^ects  of  existing 
Title  n  regulations  on  experiments 
involving  advanced  telecommunications 
technology  conducted  by  firms  subject 
to  those  regulations.  The  document,  part 
of  the  Commission's  1998  biennial 
regulatory  review,  seeks  comment  about 
various  initiatives  the  Commission 
could  undertake  in  order  to  promote 
technology  testing,  including  use  of  the 
Commission's  biennial  review  power  to 
repeal  or  modify  regulations,  and, 
alternatively,  use  of  the  Commission's 
authority  to  forbear  from  applying 
certain  statutory  provisions  and 
Commission  rules. 

DATES:  Comments  are  due  on  or  before 
July  21, 1998.  Reply  comments  are  due 
on  or  before  August  5,  1998. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW,  Suite  222,  Washington,  DC 
20554,  with  a  copy  to  Scott  Bergmann 
of  the  Common  Carrier  Bureau,  Federal 
Communications  Commission,  2033  M 
Street,  NW,  Suite  500,  Washington.  DC 
20554.  Parties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS),  1231  20th  St.,  NW. 
Washington,  DC  20036,  (202)  857-3800. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Beers,  Deputy  Chief  of  the 
Industry  Analysis  Division,  Common 
Carrier  Bureau,  at  (202)  418-0952,  or 
Scott  K.  Bergmann,  Industry  Analysis 
Division,  Common  Carrier  Bureau,  at 
(202) 418-7102. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry  released  June  11,  1998  (FCC  98- 
118).  The  full  text  of  this  Notice  of 
Inquiry  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  239, 
1919  M  Street,  Washington,  IDC  20554. 
The  complete  text  also  may  be 
purchased  horn  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.  (202)  857-3800,  1231  20th 
St.,  NW,  Washington.  DC  20036. 

Sununary  of  the  Public  Notice 

1.  In  the  Notice  of  Inquiry  (Notice), 
the  Commission  solicits  public 
comment  about  the  effects  of  its  existing 
^Title  n  regulations  on  experiments 
involving  advanced  telecommunications 
technology  conducted  by  firms  subject 
to  these  regulations.  The  inquiry  is 
based  on  the  Commission's  belief  that 
experiments  involving  new  technology. 


including  technical  trials  and  market 
trials,  are  a  critical  step  in  the  process 
of  introducing  new  services  that  benefit 
the  public.  The  Commission  seeks  to 
ensure  that  its  regulation  does  not 
unnecessarily  discourage  applicants 
from  conducting  experiments  involving 
new  technology  and  new  applications  of 
existing  technology.  The  Commission 
seeks  comment  on  ways  in  which  it  may 
redesign  its  regulation  in  order  to 
encourage  and  facilitate  such  tests. 

2.  Section  7  of  the  Communications 
Act  of  1934,  as  amended  (the 
Conununications  Act  or  the  Act),  states 
that  it  is  "the  policy  of  the  United  States 
to  encourage  the  provision  of  new 
technologies  and  services  to  the  public." 
More  recently.  Congress  reinforced 
section  7  by  adding  section  706  of  the 
Telecommunications  Act  of  1996. 
Section  706(a)  encourages  the 
deployment  of  advanced 
telecommunications  services  by 
directing  the  Commission  to  "encourage 
the  deployment  on  a  reasonable  and 
timely  basis  of  advanced 
telecommunications  capability  to  all 
Americans  *   *  *  by  utilizing,  in  a 
manner  consistent  with  the  public 
interest,  convenience,  and  necessity, 
price  cap  regulation,  regulatory 
forbearance,  measures  that  promote 
competition  in  the  local 
telecommunications  market,  or  other 
regulating  methods  that  remove  barriers 
to  infrastructure  investment."  Pursuant 
to  these  congressional  directives,  the 
Notice  seeks  public  comment  about  a 
broad  range  of  issues  relating  to  the 
Conunission's  regulation  of  technology 
testing. 

3.  Pursuant  to  new  section  11, 
Congress  has  required  the  Commission 
to  conduct  a  biennial  review  of 
regulations  that  apply  to  operations  or 
activities  of  any  provider  of 
telecommunications  service  and  to 
repeal  or  modify  any  regulation  it 
determines  to  be  "no  longer  necessary 
in  the  public  interest."  Accordingly,  the 
Commission  has  begun  a  comprehensive 
1998  biennial  review  of 
telecommunications  and  other 
regulations  to  promote  "meaningful 
deregulation  and  streamlining  where 
competition  or  other  considerations 
warrant  such  action."  The  Notice  is  thus 
undertaken  in  conjimction  with  the 
Commission's  1998  biennial  regulatory 
review  and  in  it  the  Commission  asks. 
inter  alia,  whether  and  how  the 
Commission  can  apply  its  section  11 
deregulatory  and  streamlining  mandate 
to  remove  or  restructure  existing 
regulations  in  order  to  promote 
technology  testing. 

4.  Alternatively,  the  Commission  asks 
in  the  Notice  whether  it  should  and  can 
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use  its  new  forbearance  authority  to 
accomplish  the  same  goal.  New  section 
10  of  the  Ck)mmunications  Act  requires 
the  Commission  to  forbear  from 
applying  sections  of  the  Act  and  its 
regulations  to  carriers  and  services  upon 
satisfying  a  stated  three-part  test. 
Telecommunications  carriers  and 
classes  of  telecommunications  carriers 
may  file  applications  seeking  ^ch 
forbearance  treatment.  The  Notice  seeks 
comment  on  whether  the  Commission 
should  undertake  specific  efforts  to 
encourage  or  promote  such  forbearance 
applications  relating  to  technology 
testing  or,  alternatively,  should  define  a 
class  of  experimenta^services  that 
would  qualify  for  forbearance  treatment. 

5.  The  Commission  does  not, 
however,  limit  the  record  of  this 
proceeding  to  those  alternatives.  Rather, 
the  Commission  encourages  . 
commenters  to  offer  any  and  all  relevant 
and  helpful  suggestions  to  promote 
technology  testing  by  regulated 
companies.  Well-considered  proposals 
to  eliminate  or  streamline  regulations 
governing  technology  testing  would 
further  the  Commission's  on-going  pro- 
competition  and  pro-consumer 
regulatory  mandate.  In  the  last  few 
decades,  the  telecommunications 
industry  has  experienced  radical 
changes  in  its  technologies,  services, 
and  markets.  In  response  to  these 
changes,  the  Commission  has 
increasingly  adopted  policies  that 
reflect  the  view  that  open  entry  and 
competition  bring  greater  benefits  to 
consumers  and  society  than  traditional 
regulation  of  markets  dominated  by  one 
or  a  few  carriers.  Moreover,  Congress  in 
the  1996  Act  has  advanced  this  trend  by 
aggressively  promoting  a  new, 
competition-driven  marketplace.  New 
technologies  and  new  applications  of 
existing  technologies  will  be  critical  in 
ensuring  that  the  United  States  benefits 
from  the  competitive  opportunities  they 
will  foster. 

6.  The  Commission  seeks  comment 
about  the  effect  of  its  regulation  on 
experiments  involving  new  technology 
and  on  whether  affirmative  steps  are 
necessary  to  further  encourage  and 
facilitate  testing  by  removing  regulatory 
barriers  to  such  testing.  The 
Commission  believes  that  its  regulatory 
processes  should  not  unduly  impede 
experiments  in  new  technology,  and 
asks  commenters  in  this  proceeding  to 
discuss  fully  how  current  Commission 
regulatory  practices  might  tend  to 
promote  or  frustrate  necessary  and 
desirable  technology  testing.  To  this 
end,  the  Notice  asks  commenters  to 
address  comprehensively  those 
requirements  currently  imposed 
pursuant  to  the  Act,  including  all 


relevant  Commission  nxles  and 
requirements,  on  those  firms  seeking  to 
conduct  experiments. 

7.  For  example,  under  current 
requirements,  depending  on  the  nature 
of  the  technology  or  service  to  be  tested, 
a  firm  seeking  to  conduct  technical  or 
market  trials  might  be  required  to  obtain 
several  different  approvals,  including, 
e.g.,  a  tariff  authorization  under  section 
203,  a  certificate  under  section  214, 
approvals  of  Comparably  Efficient 
Interconnection  (CEI)  and  Open 
Network  Architecture  (ONA)  plans 
under  the  Computer  III  rules,  a 
developmental  or  experimental  radio 
license,  as  well  as,  in  specific  cases, 
waivers  of  various  Commission  rules. 
All  of  these  rule  requirements  serve 
legitimate  and,  indeed,  compelling 
regulatory  ends  under  certain 
circumstances.  Tariff  requirements,  for 
example,  are  one  way  to  help  ensure 
that  ratepayers  pay  just  and  reasonable 
rates  and  do  not  suffer  frtjm  unlawful 
discrimination.  CEI  and  ONA  plans  help 
ensure  that  carriers  do  not  prefer  their 
own  enhanced  service  operations  to  the 
detriment  of  competitive  enhanced 
service  providers.  Radio  licensing,  inter 
alia,  prevents  radio  ft^quency 
interference  caused  by  and  to  co- 
channel  and  adjacent  channel  service 
providers.  The  Commission  seeks 
comment  regarding  whether  any 
existing  rule  requirements  in  these  areas 
can  be  relaxed  or  avoided  in  the  context 
of  short-term  experimental  testing  of 
new  technology  and  new  applications  of 
existing  technology. 

8.  The  Commission  asks  commenters 
to  develop  a  specific  record  on  how, 
fitjm  planning  and  regulatory 
perspectives,  firms  engage  in 
experiments,  including  both  technical 
trials  and  market  trials  of  services  using 
new  technology.  For  example, 
commenters  should  indicate  whether 
carriers  must  have  particular 
authorizations  in  place  prior  to 
conducting  technical  or  market  trials  of 
a  service,  or  whether  such  authorization 
is  only  required  prior  to  the  commercial 
offering  of  a  service.  The  Commission 
also  seeks  comment  on  the  extent  to 
which  non-carriers,  i.e.,  equipment 
manufacturers  or  vendors,  are 
responsible  for  technology  testing  and 
the  extent  to  which  these  non-carriers 
are  subject  to  any  of  the  Commission's 
requirements  in  their  testing  of  new 
technologies. 

9.  Based  on  the  inquiry  described 
above,  the  Commission  may  determine 
that  certain  of  its  common  carrier 
regulations  impede  testing  and 
experimentation  with  new  technologies 
and  new  applications  of  existing 
technologies.  For  that  reason,  the 


Commission  explores  possible 
alternative  approaches  to  encourage  and 
facilitate  technology  experiments, 
namely,  using  section  llCb)  to  create 
streamUned  authorization  procedures 
(based  on  current  Part  5  procedures 
governing  wireless  test  applications) 
and  applying  regulatory  forbearance 
under  section  10  of  the  Act  to  "carve 
out"  exceptional  treatment  for  qualified 
tests.  By  suggesting  these  alternatives 
the  Commission  does  not  preclude 
discussion  of  others,  and  encourages 
commenters  to  offer  any  and  all  relevant 
and  helpful  suggestions.  The 
Commission  seeks  specific  comment  on 
the  ramifications  of  allowing  technology 
testing  to  be  conducted  through  market 
trials,  i.e.,  trials  in  which  customers  pay 
to  obtain  the  service  being  tested.  The 
Commission  thinks  that  such  market 
trials  can  be  a  useful  way  to  develop 
"real  world"  information  that  is  relevant 
to  the  introduction  of  new  technology. 
At  the  same  time,  the  Commission  v^ll 
in  every  case  take  steps  to  ensure  that 
customers — including  ratepayers  of 
regulated  carriers — do  not  improperly 
subsidize  technology  testing,  and  the 
Commission  solicits  comment  on  ways 
to  ensure  that  the  costs  of  such  trials 
continue  to  be  borne  by  shareholders. 

n.  Procedural  Matters 

A.  Ex  Parte  Preseritations 

10.  Pursuant  to  §1.1 204(b)(1)  of  the 
Commission's  rules,  the  proceeding  is 
exempt  from  the  prohibitions  and 
restrictions  in  the  ex  parte  requirements. 

B.  Comment  Filing  Procedures 

11.  General.  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  rules,  47  CFR 
1.415, 1.419,  interested  parties  shall  file 
comments  not  later  than  July  21,  1998, 
and  reply  comments  not  later  than 
August  5,  1998.  To  file  formally  in  the 
proceeding,  you  must  file  an  original 
and  six  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  and  twelve  copies. 
Comments  and  reply  comments  should 
be  sent  to  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW.  Room  222,  Washington,  DC 
20554,  with  copies  to;  Thomas  J.  Beers, 
Common  Carrier  Bureau,  Industry 
Analysis  Division,  2033  M  Street,  NW, 
Room  500,  Washington,  DC  20554;  Scott 
K.  Bergmann,  Common  Carrier  Bureau, 
Industry  Analysis  Division,  2033  M 
Street,  NW,  Room  500,  Washington,  DC 
20554.  Parties  should  file  one  copy  of 
any  dociunents  filed  in  this  docket  with 
the  Commission's  copy  contractor. 
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International  Transcription  Services, 
Inc..  2100  M  Street.  NVV,  Suite  140, 
Washington.  DC  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street,  NW.  Room  239, 
Washington,  DC  20554. 

12.  Other  requirements.  Comments 
and  reply  comments  must  also  comply 
with  §  1.49  and  all  other  applicable 
sections  of  the  Commission's  rules.  We 
also  direct  all  interested  parties  to 
include  the  name  of  the  flling  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 

13.  Commenters  may  also  file 
informal  comments  or  an  exact  copy  of 
formal  comments  electronically  via  the 
Internet  at:  <http:dettifoss.fcc.gov:8080/ 
cgi-bin/ws.exe/beta/ecfs/upload.hts>. 
Only  one  copy  of  electronically  filed 
comments  must  be  submitted. 
Commenters  must  note  on  the  subject 
line  whether  an  electronic  submission  is 
an  exact  copy  of  formal  comments. 
Commenters  also  must  include  their  full 
name  and  U.S.  Postal  Service  mailing 
address  in  their  submissions.  Further 
information  on  the  process  of 
submitting  comments  electronically  is 
available  at  that  location  and  at  <http:/ 
/www.fcc.gov/e-file>. 

14.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to:  Ms.  Terry  Conway,  Common 
Carrier  Bureau,  Industry  Analysis 
Division,  2033  M  Street,  NW,  Room  500, 
Washington.  EX:  20554.  Such  diskettes 
should  be  on  a  3.5  inch  diskette 
formatted  in  an  IBM  compatible  format 
using  WordPerfect  5.1  for  Windows 
software.  The  diskette  should  be 
submitted  in  "read  only"  mode.  The 
diskette  should  be  clearly  labeled  with 
the  party's  name,  proceeding,  type  of 
pleading  (comment  or  reply  comments) 
and  date  of  submission.  The  diskette 
should  be  accompanied  by  a  cover 
letter. 

III.  Ordering  Clauses 

15.  Accordingly,  it  is  ordered. 
pursuant  to  sections  1,  4(i).  7,  10, 11, 
218  and  403  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  sections 
151,  154(i).  157,  160,  161,  218,  403,  that 
notice  is  hereby  given  of  the  inquiry 
described  above  and  that  comment  is 
sought  on  these  issues. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretory. 

(FR  Doc.  98-17079  Filed  6-26-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 

[Docltet  No.  NHTSA-e8-3972] 

RIN2127-AQ76 

Anthropomorphic  Test  Dummy; 
Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  proposes  to 
amend  49  CFR  part  572  by  adding 
design  and  performance  speciHcations 
for  a  new,  more  advanced  6-year-old 
child  dummy.  The  agency  believes  that 
the  new  dummy,  part  of  the  family  of 
Hybrid  IH  test  dummies,  is  more 
representative  of  humans  than  the 
existing  6-year-old  child  dummy  "* 
specified  by  the  agency,  emd  allows  the 
assessment  of  more  types  of  potential 
injuries.  The  new  dummy  is  especially 
needed  to  evaluate  the  effects  of  air  bag 
deployment  on  children,  but  would  also 
provide  greater  and  more  useful 
information  in  a  variety  of  environments 
to  better  evaluate  child  safety.  Adding 
the  dummy  to  part  572  would  be  the 
Hrst  step  toward  using  the  dununy  to 
evaluate  the  safety  of  air  bags  for 
children.  The  issue  of  specifying  use  of 
the  dummy  in  determining  compliance 
with  performance  test  requirements, 
e.g.,  as  part  of  the  agency's  occupant 
protection  standard  and/or  child 
restraint  standard,  will  be  addressed  in 
future  rulemakings. 
DATES:  Comments  must  be  received  by 
September  28,  1998. 
ADDRESSES:  Conunents  should  refer  to 
the  docket  number,  and  be  submitted  to: 
Docket  Management.  Room  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590  (Docket  hours  are  from  10  a.m.  to 
5  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues:  Stan  Backaitis,  Office  of 
Crashworthiness  Standards  (telephone: 
202-366-4912).  For  legal  issues: 
Edward  Clancy,  Office  of  the  Chief 
Counsel  (202-366-2992).  Both  can  be 
reached  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
S.W.,  Washington.  D.C.  20590. 


SUPPLEMENTARY  INFORMATION: 

On  November  14,  1991.  NHTSA 
published  in  the  Federal  Register  (56 
FR  57830)  a  final  rule  establishing 
specifications  and  performance  criteria 
for  a  test  dummy  representing  a  6-year- 
old  child.  The  specifications  and 
performance  criteria  were  set  forth  as 
subpart  I  of  49  CFR  part  572.  The  agency 
explained  that  adding  the  subpart  I  6- 
year-old  child  dummy  to  part  572  was 
a  possible  first  step  toward  using  the 
dummy  to  test  the  compliance  of 
booster  seats  and  other  types  of  child 
restraint  systems  as  jjart  of  Safety 
Standard  No.  213,  (hild  Restraint 
Systems.  The  agency  subsequently 
added  the  dummy  to  Standard  No.  213 
in  a  final  rule  published  in  the  Federal 
Register  (60  FR  35126)  on  July  6,  1995. 

Ln  these  rulemakings,  NHTSA 
recognized  that  a  more  advanced  6-year- 
old  child  dummy  was  under 
development,  and  the  possible  future 
desirability  of  adopting  such  a  dununy. 
In  commenting  on  the  agency's  proposal 
to  add  the  subpart  I  dummy  to  Standard 
No.  213,  the  American  Automobile 
Manufacturers  Association  (AAMA) 
suggested  that  the  agency  instead  add  a 
6-year-o)d  child  dummy  based  on  the 
50th  percentile  male  Hybrid  III  dummy. 
AAMA  stated  that  this  dummy  had 
improved  anthropometric  emulation, 
more  human-like  response,  and  superior 
instrumentation  capability. 

NHTSA  explained  its  decision  to 
adopt  the  Subpart  I  6-year-old  child 
dummy,  rather  than  a  more  advanced 
diunmy,  as  follows: 

The  issue  of  whether  NHTSA  should  adopt 
the  Hybrid  III  6-year-old  dummy  instead  of 
the  (Subpart  I)  dummy  was  addressed  in  the 
NPRM  and  in  the  rule  adopting  the  6-year- 
old  dummy  specifications  into  part  572. 
NHTSA's  position  has  been  that,  while  the 
Hybrid  III  dummy  might  have  potential 
advantages  over  the  (Subpart  I)  dummy  in  the 
number  of  injury  parameters  the  dummies 
can  measure,  rulemaking  on  the  latter 
dummy  should  not  be  delayed  pending 
assessment  of  the  performance  of  the  new 
dummy.  NHTSA  stated  in  the  part  572  final 
rule: 

The  (Subpart  I)  dummy's  ability  to  measure 
HIC,  chest  acceleration  and  femur  loads,  and 
its  ability  to  replicate  the  motions  and 
excursions  of  a  child  in  a  crash  are  sufficient 
to  provide  valid  assessment  of  the  injury 
potential  of  child  restraint  systems  in  a 
reliable  manner.  Since  the  (Subpart  I) 
dununy  is  ready  now.  and  a  fmal  rule 
specifying  the  dummy  will  help  improve 
safety,  the  agency  believes  it  is  appropriate 
to  proceed  with  adding  the  dummy  to  part 
572. 

Likewise.  NHTSA  believes  rulemaking 
adopUng  use  of  a  6-year-old  dummy  in 
Standard  213  compliance  tests  should  not  be 
delayed  pending  evaluation  of  the  suitability 
and  availability  of  the  dummy  as  a  test 
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device.  Such  evaluation  will  be  undertaken 
in  the  near  future. 

60  FR  35129-30. 

While  the  desirability  of  a  more 
advanced  6-year-old  child  dummy  has 
been  apparent  for  a  number  of  years,  the 
need  for  such  a  dummy  has  become 
more  urgent  with  the  emergence  of  the 
safety  problems  current  air  bags  pose  for 
out-of-position  children.  Experience  in 
using  the  subpart  I  dummy  has  shown 
it  to  be  adequate  for  the  purpose  of 
evaluating  child  restraints  for  the  injury 
criteria  and  test  conditions  specified  by 
Standard  No.  213,  but  limited  with 
respect  to  the  types  of  injury  risks  it  can 
measure,  particularly  in  an  air  bag 
environment. 

For  example,  the  neck  of  the  subpart 
I  dummy  is  not  of  multi-segment  design. 
Accordingly,  it  has  less  biofidelity  in 
areas  such  as  impact  responses  in 
flexion  and  extension  motion.  Since 
neck  injury  is  one  of  the  primary  causes 
of  fatalities  to  out-of-position  children 
from  air  bags,  biofidelity  is  needed  in 
these  areas  to  evaluate  the  effects  of  air 
bag  deployment  on  children. 

By  contrast,  the  more  advanced 
Hybrid  in  6-year-old  child  dimimy 
(hereafter  referred  to  as  the  H-in6C 
dummy)  incorporates  improved 
biofidelity  and  extended  measurement 
capability  in  many  areas,  including 
those  discussed  above.  Because  of  the 
greater  biofidelity  and  extended 
measurement  capability  of  the  H-UleC 
dummy,  it  can  be  used  to  evaluate  the 
safety  of  children  in  a  much  wider  array 
of  environments  than  the  Subpart  I 
dummy,  including  assessing  the  effects 
of  air  bag  deployment  on  out-of-position 
children.  The  agency  notes  that  the  H- 
III6C  dummy  is  the  only  advanced  6- 
year-old  child  dummy  that  has  been 
developed  to  date. 

The  H-III6C  dummy  is  part  of  a 
family  of  Hybrid  Ill-type  dummies.  The 
first  Hybrid  III  dummy  was  a  50th 
percentile  male  dummy.  NHTSA  has 
specified  use  of  this  dummy  for 
compliance  testing  under  Standard  No. 
208.  Occupant  Crash  Protection,  since 
1986,  initially  on  an  optional  basis,  and 
more  recently  on  a  mandatory  basis. 
The  need  for  a  family  of  Hybrid  IE- 
type  dummies  having  considerably 
improved  biofidelity  and  anthropometry 
was  recognized  by  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  in 
1987  when  it  awarded  a  contract  to 
Ohio  State  University  under  the  title 
"Develepment  for  Multi-sized  Hybrid  m 
Based  Dummy  Family."  At  that  time, 
the  funding  covered  only  the 
development  of  a  small  female  and  a 
large  male  dummy.  However,  CDC 
provided  additional  funding  in  1989  to 


develop  a  design  foundation  for  a 
Hybrid  III  type  e-year-old  child  dummy. 

Development  of  the  H-III6C  has 
continued  since  then  under  the 
guidance  of  the  Hybrid  III  Dummy 
Family  Task  Force  of  SAE.  NHTSA  has 
also  been  involved  with  development  of 
the  dummy,  initially  as  an  observer  in 
meetings  of  the  SAE  Task  Force.  As  the 
development  of  the  dummy  approached 
maturity,  the  agency  began  to  prefer  the 
use  of  the  dummy  in  its  research 
programs,  because  of  its  advanced 
instrumentation  capability  and  better 
biofidelity. 

NHTSA  began  substantial  use  of  the 
H-III6C  dummy  in  late  1994.  However, 
it  found  that  inconsistencies  in  impact 
response  and  durability  problems 
necessitated  modifications.  This 
prevented  the  agency  from  conducting 
an  assessment  of  the  dummy's 
capabilities  as  an  objective  and  stable 
test  tool  and  its  ability  to  function  in  a 
variety  of  impact  environments  without 
structural  deficiencies.  The  agency 
advised  the  SAE  Task  Force  of  its 
interest  in  seeing  the  dummy 
development  accelerate  and  be  brought 
to  a  quick  conclusion  because  of  the 
need  to  support  air  bag  safety 
assessment  and  better  evaluation  of  new 
child  restraints.  Subsequent  testing  of 
the  dummy  revealed  additional 
problems  requiring  additional  redesigns 
in  the  neck  and  thorax  areas,  which 
stretched  the  first  availability  of 
preproduction  dummies  into 
midsummer  1997.  At  that  time,  the 
agency  began  an  extensive  test  and 
evaluation  program  of  the  dummy. 

The  agency  has  now  completed  its 
evaluation  of  the  H-III6C  dummy  and 
has  tentatively  concluded  that  it  is 
ready  for  incorporation  into  part  572. 
NHTSA  is  placing  in  the  docket  a 
technical  report  entitled  "Development 
and  Evaluation  of  the  Hybrid  III  6- Year- 
Old  Child  Dummy."  That  report 
provides  the  technical  information 
supporting  this  rulemaking. 

Accordingly,  the  agency  is  proposing 
specifications  and  performance  criteria 
for  the  H-ni6C  dummy.  The 
specifications  would  consist  of  the 
following  three  items: 

(1)  A  drawings  and  specifications 
package  entitled  "Drawings  and 
Specifications  for  the  Hybrid  HI  6- Year- 
Old  Dummy  (May  1998)"; 

(2)  A  user's  manual  entitled  "User's 
Manual  for  the  Hybrid  in  6-Year-Old 
Dummy  [a  date  would  be  inserted  in  the 
final  rule)";  and 

(3)  A  document  entitled  "Printout  of 
Descriptions  of  Patterns  and  Molds  for 
the  Hybrid  HI  6- Year  Old  Dummy  in 
Digital  Form  (a  date  would  be  inserted 
in  the  final  rule)"; 


These  specifications  are  intended  to 
ensure  that  the  dummies  are  uniform  in 
their  construction  and  capable  of 
uniform  and  repeatable  response  in  the 
impact  environment.  The  agency  notes 
that  the  first  item  listed  above,  the 
drawings  and  specifications,  will  be 
available  for  inspection  in  NHTSA's 
docket.  (Since  this  item  is  non- 
scaimable,  it  caimot  be  placed  in  the 
DOT  Dockets  Management  System 
(DMS).  Instead  a  statement  indicating 
where  it  may  be  viewed,  i.e.,  in 
NHTSA's  docket,  will  be  placed  in  the 
DMS.)  Copies  may  also  be  obtained  from 
Reprographic  Technologies,  9000 
Virginia  Manor  Road,  Beltsville,  MD 
20705;  Telephone:  (301)  210-5600. 

The  user's  manual  and  digital 
descriptions  of  patterns  and  molds  will 
not  be  available  until  the  time  of  the 
final  rule.  The  user's  manual  will  be 
similar  to  the  user's  manual  specified  by 
part  572  for  other  dummies. 

As  with  other  dummies.  NHTSA  is 
proposing  impact  performance  criteria 
to  serve  as  calibration  checks,  and  to 
further  assure  the  kinematic  uniformity 
of  the  dummy  and  the  absence  of 
damage  from  previous  use.  The  tests 
address  head,  neck,  thorax  and  femur 
impact  responses  and  stiffness 
assessments  of  the  lumbar  spine- 
abdomen  area  to  torso  flexion  motion. 

The  agency  is  proposing  generic 
specifications  for  all  of  the  diunmy- 
based  sensors.  For  most  earlier 
diunmies.  the  agency  specified  sensors 
by  make  and  model.  However,  NHTSA 
believes  that  approach  is  uimecessarily 
restrictive. 

The  generic  specifications  that  the 
agency  is  proposing  include  (1)  the 
uniaxial  piezoresistive  accelerometer 
designated  as  SA572-S4,  (2)  force  and 
moment  transducers:  upper  neck 
SA572-S11,  lumbar  spine  SA572-S12, 
anterior-superior  iliac  spine  load  cell 
SA572-S13,  single  axis  femur  load  cell 
SA572-S10,  and  (3)  the  thorax-based 
chest  deflection  potentiometer  SA572- 
51.  The  proposed  specifications 
essentially  reflect  the  characteristics  of 
the  sensors  used  in  NHTSA's  dummy 
evaluation  series  that  are  identified  by 
make  and  model  in  the  above  referenced 
technical  report  "Development  and 
Evaluation  of  the  Hybrid  in  6-year-old 
Child  Dummy."  Specifications  for  these 
sensors  are  included  in  the  drawing 
package.  Interested  persons  are 
encouraged  to  comment  on  the 
adequacy  of  the  proposed  specifications; 
potential  impact  on  the  measured  test 
data,  including  the  comparability  of 
data  using  sensors  manufactured  by 
different  companies;  and  issues  related 
to  calibration  assurance  tests. 
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NfHTSA  notes  that  the  H-III6C 
dummy  is  the  first  of  several  new 
dimunies  it  will  propose  to  add  to  part 
572.  Later  this  year,  the  agency  plans  to 
propose  adding  an  advanced  3-year-old 
child  dimimy,  the  CRABI 12  month  old 
child  dummy,  and  the  Hybrid  III  5th 
percentile  female  adult  dummy.  The 
agency  intends  to  use  these  diunmies  in 
its  rulemaking  for  advanced  air  bags.  All 
of  these  dimimies  could  be  specified  for 
use  in  a  variety  of  potential  Standard 
No.  208  tests,  including  static  out-of- 
position  tests  and/ or  various  dynamic 
tests.  The  child  dimmiies  could  also  be 
specified  for  use  in  Standard  No.  213 
tests. 

This  notice  only  concerns  the  H-III6C 
dimuny,  and  is  only  proposing  to  add 
the  diunmy  to  part  572.  The  issue  of 
specifying  the  use  of  the  H-III6C 
dimmiy  as  part  of  Standard  No.  208  or 
Standard  No.  213  will  be  addressed  in 
future  rulemakings  However,  since  one 
of  the  primary  purposes  of  adding  the 
dummy  to  part  572  is  to  enable  it  to  be 
specified  for  use  in  the  Federal  motor 
vehicle  safety  standards,  NHTSA 
encourages  commenters  to  address  its 
suitability  for  the  types  of  tests 
discussed  above.  The  agency  also 
encourages  commenters  to  address  the 
dimuny 's  suitability  with  respect  to 
measiuing  potentiaJ  injury  criteria. ' 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  vmder  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  poUcies  and 
procedures.  This  rulemaking  docxunent 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  has 
been  determined  not  to  be  significant 
imder  the  Department's  regulatory 
poUcies  and  procedures. 

This  document  proposes  to  amend  49 
CFR  part  572  by  adding  design  and 
performance  specifications  for  a  new, 
more  advanced  6-year  old  child  dummy 
which  the  agency  may  later  separately 
propose  for  use  in  the  Federal  motor 
vehicle  safety  standards.  If  this 
proposed  rule  becomes  final,  it  would 
affect  only  those  businesses  which 
choose  to  manufacture  or  test  with  the 
dummy.  It  does  not  impose  any 
requirements  on  anyone. 


'  For  information  concerning  potential  in|ury 
criteria,  see  NHTSA  Event  Report.  "Techniques  for 
Developing  Child  Dummy  Protection  Reference 
Values."  Docket  No.  NHTSA-1 996-1 772-70,  and 
SAE  Human  Biomechanics  and  Simulation 
Standards  Committee  comments  concerning  that 
report.  Docket  No.  NHTSA-1 996-1 772-94. 


The  cost  of  an  uninstrumented  H- 
III6C  dummy  is  approximately  $30,000. 
Instrumentation  would  add 
approximately  $25,000  to  $41,000  to  the 
cost,  depending  on  the  amount  of 
instnmientation. 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal,  no  further 
regulatory  evaluation  is  necessary. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  I  hereby  certify  that  the 
proposed  amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  amendment  would  not 
impose  or  rescind  any  requirements  for 
anyone.  Therefore,  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
amendment  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quaUty  of  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
proposed  amendment  in  accordance 
with  the  principles  and  criteria  set  forth 
in  Executive  Order  12612.  NHTSA  has 
determined  that  the  proposed 
amendment  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  Two 
copies  should  be  submitted. 

AU  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 
will  be  considered,  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  this  action 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments 
will  be  available  for  inspection  in  the 
docket.  The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  recommends  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  p>ersons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  572 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
572  as  follows: 

PART  572— ANTHROPOMORPHIC 
TEST  DUMMIES 

1.  The  authority  citation  for  part  572 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1407;  delegation 
of  authority  at  49  CFR  1.50. 

2.  49  CFR  part  572  would  be  amended 
by  adding  a  new  subpart  N,  consisting 
of  §§  572.120-572.129,  to  read  as 
follows: 

Subpart  N— Hybrid  III  &-Year-Old  Child 

572.120  Incorporation  by  reference. 

572.121  General  description. 

572.122  Head  assembly  and  test  procedure. 

572.123  Neck  assembly  and  test  procedure. 

572.124  Thorax  assembly  and  test 
procedure. 

572.125  Lumbar  spine,  abdomen,  and 
pelvis  assembly  and  test  procedure. 

572.126  Knees  and  knee  impact  test 
procedure. 

572.127  Test  conditions  and 
instrumentation. 

Subpart  N— Hytjrid  III  6- Year-Old  Child 

§572.120    Incorporation  by  reference. 

(a)  The  following  materials  are  hereby 
incorporated  in  this  subpart  N  by 
reference: 

(1)  A  drawings  and  specifications 
package  entitled  "Drawings  and 
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Specifications  for  the  Hybrid  III  6- Year- 
Old  Dummy  (May  1998)"; 

(2)  A  user's  manual  entitled  "User's 
Manual  for  the  Hybrid  III  6- Year-Old 
Dummy  {a  date  will  be  inserted  in  the 
final  rule]"; 

(3)  A  document  entitled  "Printout  of 
Descriptions  of  Patterns  and  Molds  for 
the  Hybrid  III  6- Year  Old  Dummy  in 
Digital  Form  (a  date  will  be  inserted  in 
the  final  rule]"; 

(4)  SAE  Recommended  Practice  J211, 
Rev.  Mar95  "Instrumentation  for  Impact 
Tests"* 

(5)  SAE  J1733  of  1994-12,  "Sign 
Convention  for  Vehicle  Crash  Testing." 

(6)  The  Director  of  the  Federal 
Register  approved  those  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be 
inspected  at  NHTSA's  Docket  Section, 
400  Seventh  Street  S.W.,  room  5109, 
Washington.  DC.  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington,  DC. 

(b)  The  incorporated  materials  are 
available  as  follows: 

(1)  The  drawings  and  specifications 
package  referred  to  in  paragraph  (a)(1)  of 
this  section  and  the  user's  manual 
referred  to  in  paragraph  (a)(2)  of  this 
section  are  available  from  Reprographic 
Technologies.  9000  Virginia  Manor 
Road,  Beltsville,  MD  20705  (301)  210- 
5600. 

(2)  The  printout  of  the  descriptions  of 
patterns  and  molds  for  the  Hybrid  III  6- 
Year  Old  Dummy  in  digital  form 
referred  to  in  paragraph  (a)(l)(3)  of  this 
section  is  available  &t)m  NHTSA's 
Docket  Section. 

(3)  The  SAE  materials  referred  to  in 
paragraphs  (a)(4)  and  (a)(5)  of  this 
section  are  available  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096. 

§  572.1 21    General  description. 

(a)(1)  The  Hybrid  ffl  6-year-old 
dummy  consists  of  the  components  and 
assemblies  that  are  described  by 
"Drawings  and  Specifications  for  the 
Hybrid  III  6- Year-Old  Dummy  (May 
1998)."  The  complete  assembly  of  the 
dummy  is  shown  in  drawing  127-0000. 
The  component  assemblies,  and  their 
drawing  numbers,  are  listed  in  the 
following  Table  A: 

Table  A 


Table  A— Continued 


Component  assembty 

Drawing  No. 

Arm  Assembly  

127-5000 

Component  assemt)»y 

Drawing  No. 

Head  Assemblv      

127-1000 

Neck  Assembly  

Upper  Torso  Assembly  

Lower  Torso  Assembly  

Leg  Assembly 

127-1015 
127-2000 
127-3000 
127-4000 

(2)  These  drawings,  and  all  other 
drawings  referred  to  in  this  subpart  by 
the  term  "drawing"  followed  by  a 
number,  are  contained  in  "Drawings 
and  Specifications  for  the  Hybrid  UI 6- 
Year-Old  Dummy  (May  1998)." 

(b)  Disassembly,  inspection,  and 
assembly  procedures  are  set  forth  in 
"User's  Manual  for  the  Hybrid  III  6- 
Year-Old  Dimimy  (a  date  will  be 
inserted  in  the  final  rule]"; 

(c)  The  patterns  and  molds  are 
described  by  "Printout  of  Descriptions 
of  Patterns  and  Molds  for  the  Hybrid  IH 
6- Year-Old  Dummy  in  Digital  Form  [a 
date  will  be  inserted  in  the  final  rule]"; 

(d)  Adjacent  segments  are  joined  in  a 
manner  such  that  except  for  contacts 
existing  under  static  conditions,  there  is 
no  contact  between  metallic  elements 
throughout  the  range  of  motion  or  under 
simulated  crash  impact  conditions. 

(e)  The  structural  properties  of  the 
dummy  are  such  that  the  dvunmy 
conforms  to  this  Part  in  every  resi>ect 
both  before  and  after  its  use  in  any  test 
similar  to  those  specified  in  Standard 
No.  208,  Occupant  Crash  Protection  and 
Standard  No.  213,  Child  Restraint 
Systems. 

§572.122    H«ad  assembly  and  test 
procedure. 

(a)  Head  assembly.  The  head  consists 
of  the  assembly  shown  in  drawing  127- 
1000,  six  axis  neck  transducer  structural 
replacement  (drawing  78051-383X), 
head  to  neck  pivot  pin  (drawing  78051- 
339)  and  3  accelerometers  (drawing  SA- 
572  S4)  mounted  in  conformance  to 
drawing  127-1550. 

(b)  when  the  head  assembly  in 
paragraph  (a)  of  this  section  is  dropped 
&x>m  a  height  of  376.0+/  - 1.0  mm 
(14.8+/  -  0.04  in)  in  accordance  with 
paragraph  (c)  of  this  section  the  peak 
resultant  acceleration  at  the  location  of 
the  accelerometers  at  the  head  CO  shall 
not  be  less  than  245  G  and  more  than 
300  G.  The  resultant  acceleration  vs. 
time  history  curve  shall  be  unimodal; 
oscillations  occurring  after  the  main 
pulse  are  less  than  10  percent  of  the 
peak  resultant  acceleration.  The  lateral 
acceleration  shall  not  exceed  15  g's 
(zero  to  peak). 

(c)  Head  test  procedure.  The  test 
procedure  for  the  head  is  as  follows: 

(1)  Soak  the  head  assembly  in  a 
controlled  environment  with  a 
temperature  fi^m  18.9  to  25.6  "C  (66  to 
78  "F)  and  a  relative  humidity  fi^m  10 
to  70  percent  for  at  least  four  hours  prior 
to  a  test. 


(2)  Prior  to  the  test,  clean  the  impact 
surface  of  the  skin  and  the  impact 
surface  of  the  steel  plate  with  isopropyl 
alcohol,  trichloroethane,  or  an 
equivalent.  The  skin  of  the  head  must  be 
clean  and  dry  for  testing. 

(3)  Suspend  the  head  assembly  as 
shown  in  Figure  Nl.  The  lowest  point 
on  the  forehead  is  376.0+/  - 1.0  mm 
(14.8  +/  -  0.04  in)  fi-om  the  impact 
surface  and  the  head  is  oriented  to  an 
incline  of  62  +/  -  1  deg.  between  the 
plane  of  the  lower  surface  of  the  six  axis 
transducer  or  its  structural  replacement 
and  the  plane  of  the  impact  surface.  The 
1.57  mm  (0.062  in.)  diameter  holes 
located  on  either  side  of  the  dummy's 
head  are  used  to  ensure  that  the  head  is 
level  with  respect  to  the  impact  surface. 

(4)  Drop  the  head  assembly  from  the 
specified  height  by  means  that  ensuj«s 
a  smooth,  instant  release  onto  a  rigidly 
supported  flat  horizontal  steel  plate 
which  is  50.4  mm  (2  in)  thick  and  610 
mm  (24  in)  square.  The  impact  surface 
shall  be  clean,  dry  and  have  a  micro 
finish  of  not  less  than  203.2  x  10"'  mm 
(8  micro  inches)  (RMS)  and  not  more 
than  2032.0  x  10"'  mm  (80  micro 
inches)  (RMS). 

(5)  Allow  at  least  2  hours  between 
successive  tests  on  the  same  head. 

§  572.123    Necl(  assembly  and  test 
procedure. 

(a)  The  neck  assembly  consists  of  the 
assembly  of  components  shown  in 
drawing  127-1015. 

(b)  Neck  assembly.  When  the  head- 
neck  assembly,  consisting  of  the  head 
shown  in  drawing  127-1000,  neck 
shown  in  drawing  127-1015,  pivot  pin 
78051-339,  bib  simulator  showrn  in 
drawing  127-1025,  neck  bracket  shown 
in  drawing  127-8221,  six  axis  neck 
transducer  shown  in  drawing  SA-572 
Sll,  neck  mounting  adapter  TE-2208- 
001.  and  either  three  accelerometers  as 
shown  in  drawing  SA572S4  installed  in 
the  head  assembly  as  specified  in 
section  572.122  or  their  equivalent,  is 
tested  according  to  the  test  procedure  in 
paragraph  (c)  of  this  section,  it  shall 
have  the  following  characteristics: 

(1)  Flexion.  Plane  D  referenced  in 
Figure  N2,  shall  rotate  in  the  direction 
of  preimpact  flight  with  respect  to  the 
pendulum's  longitudinal  centerline 
between  74  degrees  and  92  degrees. 
During  this  rotation  interval,  the 
moment  measured  by  the  neck 
transducer  (drawing  SA-572  Sll)  about 
the  occipital  condyles  shall  not  be  less 
than  27Nm  (19.9  ft-lb)  and  not  more 
than  33  Nm  (24.3  ft-lb).  The  moment 
shall  be  calculated  by  the  following 
formula:  Moment  (Nm)  = 
My-(0.01778m)x(Fx).  The  positive 
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moment  shall  decay  for  the  first  time  to 
5  Nm  between  103  ms  and  123  ms. 

(2)  Extension.  Plane  D  referenced  in 
Figure  N3.  shall  rotate  in  the  direction 
of  preimpact  flight  with  respect  to  the 
pendulum's  longitudinal  centerline 
between  94  degrees  and  during  this 
rotation  interval,  the  moment  measured 
by  the  neck  transducer  (drawing  S-572 
Sll)  about  the  occipital  condyles  shall 
not  be  more  than  - 19  Nm  ( - 14  ft-lb) 
and  not  less  than  -  24  Nm  ( -  17.7ft-lb). 
The  moment  shall  be  calculated  by  the 
following  formula:  Moment  (Nm)  = 
My  -  (0.01778m)x(Fx).  The  negative 
moment  shall  decay  for  the  first  time  to 
-5  Nm  between  127  ms  and  147  ms. 

(3)  Time- zero  is  defined  as  the  time  of 
initial  contact  between  the  pendulum 


striker  plate  and  the  honeycomb 
material. 

(c)  Test  Procedure  (1)  Soak  the  neck 
assembly  in  a  controlled  environment  at 
a  temperature  between  20.6  to  22.2''C 
(69  to  72  F)  and  a  relative  humidity 
from  10  to  70  percent  for  at  least  four 
hoiu^  prior  to  a  test. 

(2)  Torque  the  jam  nut  (drawing 
9000341)  on  the  neck  cable  (drawing 
127-1016)  to  0.23  Nm  (2  in-lbs). 

(3)  Mount  the  head-neck  assembly 
defined  in  paragraph  (b)  of  this  section, 
on  the  pendulum  so  the  midsagittal 
plane  of  the  head  is  vertical  and 
coincides  with  the  plane  of  motion  of 
the  pendulum  as  shown  in  Figure  N2  for 
flexion  and  Figure  N3  for  extension 
tests. 


(4)  Release  the  pendulum  and  allow  it 
to  fall  freely  fi'om  a  height  to  achieve  an 
impact  velocity  of  4.95+/  -  0.12  m/s 
(16.2  +/-0.4  ft/s)  for  flexion  and  4.3  +/ 
-0.12  m/s  (14.10+/ -0.40  ft/s)  for 
extension  tests,  measured  by  an 
accelerometer  at  the  center  of  the 
pendulum  at  the  instant  of  contact  with 
the  honey  comb. 

(i)  Time- zero  is  defined  as  the  time  of 
initial  contact  between  the  pendulum 
striker  plate  and  the  honeycomb 
material.  All  data  channels  should  be  at 
the  zero  level  at  this  time. 

(ii)  Stop  the  pendulum  from  the 
initial  velocity  with  an  acceleration  vs. 
time  pulse  which  meets  the  velocity 
change  as  specified  below.  Integrate  the 
pendulum  acceleration  data  channel  to 
obtain  the  velocity  vs.  time  curve: 


Pendulum  pulse 

Time 

Flexion 

Extension 

ms 

m/s 

n/s 

m/s 

ft/s 

10 

20 

30 

•• — •• - 

12-1.6 
2.4-3.4 
3.8-5.0 

3.9-6.3 

7.9-112 

12.5-16.4 

1.0-1.4 
2.2-^.0 
3.2-42 

3.3-4.6 
72-9.8 

- - 

10.5-13.8 

§  572. 1 24    Thorax  assembly  and  test 
procedure. 

(a)  Thorax  (Upper  Torso)  Assembly. 
The  thorax  consists  of  the  part  of  the 
torso  assembly  shown  in  drawing  127- 
2000. 

(b)  Thorax  assembly.  When  the 
anterior  surface  of  the  thorax  of  a 
completely  assembled  dummy  (drawing 
127-0000)  is  impacted  by  a  test  probe 
conforming  to  §  572.127(a)  at  6.71  +/ 
-0.12  m/s  (22.0  +/-0.4  ft/s)  according 
to  the  test  procedure  in  paragraph  (c)  of 
this  section. 

(1)  The  peak  force  measured  by  the 
probe  in  accordance  with  §  572.127 
shall  not  be  less  than  1150  N  (258  lbs) 
and  not  more  than  1300  N  (292  lbs)  and 
the  maximimi  sternum  displacement 
relative  to  the  spine  is  not  less  than  38.0 
mm  (1.50  in)  and  not  more  than  44.0 
mm  (1.7  in)  as  measured  with  chest 
deflection  transducer  (drawing  127- 
8050),  and 

(2)  The  internal  hysteresis  of  the 
ribcage  in  each  impact  as  determined  by 
the  plot  of  force  vs.  deflection  in 
paragraph  (b)(1)  of  this  section  shall  be 
not  less  than  69  percent  but  not  more 
than  85  percent. 

(c)  Test  procedure.  (1)  Soak  the 
dummy  in  a  controlled  environment  at 
a  temperature  between  20.6  to  22.2°C 
(69  to  72  F)  and  a  relative  humidity 
from  10  to  70  percent  for  at  least  four 
hours  prior  to  a  test. 

(2)  »Bat  and  orient  the  dummy,  that 
wears  light  weight  cotton  stretch  short 


sleeve  shirt  and  above  the  knee  pants  on 
a  seating  surface  without  back  support 
as  shown  in  Figure  N4,  with  the  limbs 
extended  horizontally  and  forward, 
parallel  to  the  midsagittal  plane,  the 
midsagittal  plane  vertical  within  +/  - 1 
degree  and  the  ribs  level  in  the  anterior- 
poster  and  lateral  directions  within  +/ 
-0.5  degrees. 

(3)  Establish  the  impact  point  at  the 
chest  midsagittal  plane  so  that  the 
impact  point  of  the  longitudinal 
centerline  of  the  probe  coincides  with 
the  midsagittal  plane  of  the  dummy 
within  +/  -  2.5  mm  (0.1  in.)  and  is  12.7 
+/  - 1.1  mm  (0.5+/  -  0.04  in.)  below  the 
horizontal  centerline  of  the  No.  3  rib 
and  is  within  0.5  degrees  of  a  horizontal 
line  in  the  dummy's  midsagittal  plane. 

(4)  Adjust  the  dummy  so  that  the 
tangent  plane  at  the  surface  on  the  ribs 
immediately  adjacent  to  the  designated 
impact  point  is  vertical  and  parallel  to 
the  face  of  the  test  probe. 

(5)  Impact  the  thorax  with  the  test 
probe  so  that  at  the  moment  of  contact 
the  probe's  longitudinal  center  line  falls 
within  2  degrees  of  a  horizontal  line  in 
the  dimimy's  midsagittal  plane. 

(6)  Guide  the  test  probe  during  impact 
so  that  there  is  no  significant  lateral, 
vertical  or  rotational  movement. 

(7)  Allow  at  least  30  minutes  between 
successive  tests. 


§  572. 1 25    Lumt>ar  spine,  at>domen,  and 
pelvis  assembly  and  test  procedure. 

(a)  Upper/lower  torso  assembly.  The 
test  objective  is  to  determine  the 
stiffness  effects  of  the  lumbar  spine 
(drawing  127-3002)  and  abdominal 
insert  (drawing  127-8210)  on  resistance 
to  articulation  between  the  upper  torso 
assembly  (drawing  127-2000)  and  the 
lower  the  torso  assembly  (drawing  127- 
3000). 

(b)  When  the  upper  torso  assembly  of 
a  seated  dummy  is  subjected  to  a  force 
continuously  applied  at  the  head  to 
neck  pivot  pin  level  through  a  rigidly 
attached  adaptor  bracket  as  shown  in 
Figure  N5,  according  to  the  test 
procedure  set  out  in  paragraph  (c)  of 
this  section,  the  lumbar  spine-abdomen 
assembly  shall: 

(1)  Flex  by  an  amount  that  permits  the 
upper  torso  assembly  to  translate  in 
angular  motion  until  the  instrument 
cavity  mating  surface  at  the  back  of  the 
thoracic  spine  is  at  45  degrees  relative 
to  the  vertical  transverse  plane  at  which 
time  the  force  level  applied 
perpendicular  to  the  thoracic  spine  box 
mating  surface  is  not  less  than  33 
pounds  and  not  more  than  45  pounds, 
and 

(2)  Upon  removal  of  the  force  the 
torso  assembly  returns  to  within  8 
decrees  of  its  initial  position. 

(c)  Test  procedure. 

(1)  Assemble  the  upper  and  the  lower 
thorax  including  the  loading  adaptor 
bracket,  and  attach  them  to  the  fixture 
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in  a  seated  posture  as  shown  in  Figure 

N5. 

(2)  Secure  the  pelvis  at  the  pelvis 
instrument  cavity  rear  face  at  the  by 
threading  four  V4  in  cap  screws  into  the 
available  threaded  attachment  holes. 
Tighten  the  mountings  so  that  the  test 
material  is  rigidly  affixed  to  the  test 
Hxture  and  pelvic-lumbar  joining 
surface  is  horizontal. 

(3)  Attach  the  loading  adapter  bracket 
to  the  spine  of  the  dummy  and  the  pull 
cable  and  load  cell  as  shown  in  Figure 
N5. 

(4)  Flex  the  thorax  forward  40  degrees 
and  then  rearward  as  necessary  to  allow 
the  torso  to  return  to  its  initial  position 
without  external  assistance. 

(5)(i)  Apply  a  forward  force  in  the 
midsagittal  plane  through  the  adaptor 
bracket  as  shown  in  Figure  N5  at  any 
upper  torso  deflection  rate  between  0.5 
and  1.5  degrees  per  second,  up  to  45 
degrees  of  flexion,  at  which  time  the 
applied  force  is  perpendicular  to  the 
thoracic  spine  box  instrumentation 
cavity  mating  surface. 

(ii)  Continue  to  apply  a  force 
sufficient  to  maintain  45  degrees  of 
flexion  for  10  seconds,  and  record  the 
highest  applied  force  during  the  10 
seconds  period. 

(iii)  Release  all  force  as  rapidly  as 
possible,  and  measure  the  return  angle 
3  minutes  after  the  release. 

§  572. 1 28    Kn«e8  and  Knee  impact  last 
procedure. 

(a)  The  knee  assembly  is  part  of  the 
leg  assembly  shown  in  drawing  127- 
4000. 

(b)  Knee  assembly.  When  the  knee 
assembly,  consisting  of  the  knee  cap 
shovm  in  drawing  127-4013-1  (left)  -2 
(right),  knee  flesh  showm  in  drawing 
127—4011,  lower  leg  shown  in  drawing 
127-4014,  the  foot  assembly  shown  in 
drawing  127-4030-1  (left)  -2  (right), 
and  femur  load  transducer  shown  in 
drawing  SA-572  SlO  or  its  structural 
replacement  (drawing  127-4007),  is 
tested  according  to  the  test  procedure  in 
§  572.127(c),  the  peak  resistance  force  as 
measured  with  the  test  probe  mounted 
accelerometer  is  not  less  than  1.8  kN 
(441  lbs)  and  not  more  than  2.8  kN  (617 
lbs). 

(c)  Test  Procedure. 

(1)  Soak  the  knee  assembly  in  a 
controlled  environment  at  a  temperature 
between  18.9  to  25.6  C  (66  to  78  F)  and 

a  relative  humidity  from  10  to  70 
percent  for  at  least  four  hours  prior  to 
a  test. 

(2)  Mount  the  test  material  and  secure 
it  to  a  rigid  test  fixture  as  shov^i  in 
Figure  N6.  No  contact  is  permitted 
between  any  part  of  the  foot  and  tibia 
and  any  exterior  surface. 


(3)  Align  the  test  probe  so  that 
throughout  its  stroke  and  at  contact  with 
the  knee  it  is  within  2  deg.  of  horizontal 
and  collinear  with  the  longitudinal 
centerline  of  the  femur. 

(4)  Guide  the  pendulum  so  that  there 
is  no  significant  lateral  vertical  or 
rotational  movement  at  time  zero. 

(5)  The  test  probe  velocity  at  the  time 
of  contact  is  2.1+/-0.03  m/s  (6.9+/-0.1 
ft/s). 

(6)  Time-zero  is  defined  as  the  time  of 
initial  contact  between  the  impactor  and 
the  knee. 

§572.127    Test  conditions  and 
instrumentation. 

(a)  The  test  probe  for  thoracic  impacts 
is  a  101.6  +/  -  0.25  mm  (4.00  +/  -  0.01 
in.)  diameter  cylinder  that  weighs  2.86 
+/-.02  kg  (6.3  +/-0.05  lb)  including 
instnunentation.  Its  impacting  end  has  a 
flat  right  angle  face  that  is  rigid  and  has 
an  edge  radius  of  12.7  mm  (0.5  in.).  The 
test  probe  has  an  accelerometer 
mounted  on  the  end  opposite  from 
impact  with  its  sensitive  axis  collinear 
with  the  longitudinal  centerline  of  the 
cy  Under. 

(b)  The  test  probe  for  knee  impact 
tests  is  a  76.2  +/  -  0.2  mm  (3.0  +/  -  0.01 
in.)  diameter  cylinder  that  weighs  .82  +/ 
-  .01  kg  (1.8  +/  -  0.02  lb)  including 
instrumentation.  Its  impacting  end  has  a 
flat  right  angle  face  that  is  rigid  and  has 
an  edge  radius  of  12.7  mm  (0.5  in.)  max. 
The  test  probe  has  an  accelerometer 
mounted  on  the  end  opposite  from 
impact  with  its  sensitive  axis  coUinear 
to  the  longitudinal  centerline  of  the 
cylinder. 

(c)  Head  accelerometers  shall  have 
dimensions,  response  characteristics, 
and  sensitive  mass  locations  specified 
in  drawing  SA-572  S4  or  equivalent  and 
be  mounted  in  the  head  as  shown  in 
drawing  127-0000  sheet  3. 

(d)  The  neck  force/moment  transducer 
shall  have  the  dimensions,  response 
characteristics,  and  sensitive  axis 
locations  specified  in  drawing  SA-572 
Sll  or  its  equivalent  and  be  mounted  in 
the  head-neck  assembly  as  shov^oi  in 
drawing  127-0000  sheet  3. 

(e)  The  thorax  accelerometers  shall 
have  the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA-572 
S4,  or  its  equivalent  and  are  mounted  in 
the  torso  assembly  in  triaxial 
configuration  at  T4,  and  in  uniaxial  for- 
and-aft  oriented  configuration  on  the 
most  anterior  ends  of  ribs  #1  and  #6  and 
at  the  spine  box  at  the  levels  of  #1  and 
#6  ribs  as  shown  in  drawing  127-2000. 

(f)  The  chest  deflection  transducer 
shall  have  the  dimensions  and  response 
characteristics  specified  in  drawing 
127-6050  or  equivalent  and  be  mounted 


in  the  upper  torso  assembly  as  shown  in 
drawing  127-2000. 

(g)  The  optional  lumbar  spine  force- 
moment  transducer  shall  have  the 
dimensions,  response  characteristics, 
and  sensitive  axis  locations  specified  in 
drawing  SA-572  Sl2  or  its  equivalent 
and  be  mounted  in  the  lower  torso 
assembly  as  showm  in  drawing  127- 
3000  as  a  replacement  for  lumbar 
adaptor  127-3005. 

(h)  The  optional  iliac  spine  force 
transducers  shall  have  the  dimensions 
and  response  characteristics  specified  in 
drawing  SA-572  Si 3  or  equivalent  and 
be  mounted  in  the  torso  assembly  as 
shown  in  drawing  127-3000  as  a 
replacement  for  A.S.I.S.  load  cell 
replacement  127-3015-1  (left)  and  -2 
(right). 

(i)  The  optional  pelvis  accelerometers 
shall  have  the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA-572 
S4,  or  its  equivalent  and  be  mounted  in 
the  torso  assembly  in  triaxial 
configuration  in  the  pelvis  bone  as 
shown  in  drawing  127-3550. 

(j)  The  femur  force  transducer  shall 
have  the  dimensions  and  response 
characteristics  specified  in  drawing  SA- 
572  SlO  or  its  equivalent  and  be 
mounted  in  the  leg  assembly  as  shown 
in  drawing  127-4001. 

(k)  The  outputs  of  acceleration  and 
force-sensing  devices  installed  in  the 
dummy  and  in  the  test  apparatus 
specified  by  this  part  are  recorded  in 
individual  data  channels  that  conform 
to  the  requirements  of  SAE 
Recommended  Practice  1211,  Rev. 
Mar95  "Instrumentation  for  Impact 
Tests,"  with  channel  classes  as  follows: 

(1)  Head  acceleration — Class  1000. 

(2)  Neck: 

(i)  Forces — Class  1000. 
(ii)  Moments — Class  600. 
(iii)  Pendulum  acceleration— Class 
ISO. 

(3)  Thorax: 

(i)  Rib  acceleration — Class  1000. 
(ii)  Spine  and  pendulum 
accelerations — Class  180. 
(iii)  Sternum  deflection — Class  600. 

(4)  Lumbar: 

(i)  Forces-<:iass  1000. 
(ii)  Moments — Class  1000. 

(5)  Pelvis  accelerations  -Class  1000. 

(6)  Femur  forces — Class  600. 
(1)  Coordinate  signs  for 

instrumentation  polarity  conform  to  the 
Sign  Convention  For  Vehicle  Crash 
Testing,  Surface  Vehicle  Information 
Report.  SAE  J1733, 1994-12. 

(m)  The  moimtings  for  sensing 
devices  shall  have  no  resonance 
frequency  within  range  of  3  times  the 
frequency  range  of  the  applicable 
channel  class. 
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(n)  Limb  joints  are  set  at  Ig.  barely 
restraining  the  weight  of  the  limb  when 
it  is  extended  horizontally.  The  force 
required  to  move  a  limb  segment  shall 
not  exceed  2G  throughout  the  range  of 
limb  motion. 


(o)  Performance  tests  of  the  same 
component,  segment,  assembly,  or  fully 
assembled  dummy  are  separated  in  time 
by  period  of  not  less  than  30  minutes 
unless  otherwise  noted. 


(p)  Surfaces  of  dummy  components 
are  not  painted  except  as  specified  in 
this  part  or  in  drawings  subtended  by 
this  part. 
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Figures  to  Subpart  N 

Figure  N1 

HEAD  DROP  TEST  SET-UP  SPECIFICATIONS 


HEAD  COMPLETE 
<P/N  127-1000  RED 

VITH  HEAD  ACCELEROMETER 
ASS'Y  <127-1550  REF) 


DROP   HEIGHT 


STEEL  BLOCK 
50.8x610  nn  C2x24x24  in) 
203  to  2032  rns  /unn/nn 
<8    to   80   rns /^  in/in)   FINISH 


QUICK  RELEASE 


HEAD  SUSPENSION  CABLES 


PLANE   -D- 


NOTE^ 

TOLERANCE   OF    TEST 
SETUP   DIMENSIONS 
±1   rm  (0.04   in) 


Zk!!!'-    . 


^  CENTERLINE  OF  01.57  nn   <0.062  in) 
HOLES  IN  SKULL 


DISTANCE  'A'  -  DISTANCE  'B'  =  0.0  nn 
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Issued  on:  June  22,  1988. 
L.  Robert  Shelton. 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  98-17138  Filed  6-25-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  12-Month  Finding 
on  a  Petition  To  List  the  Northern 
Goshawk  In  the  Contiguous  United 
States  West  of  the  100th  Meridian 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

SUMMARY:  The  Fish  and  WildUfe  Service 
(Service)  announces  a  12-month  finding 
on  a  petition  to  Ust  the  northern 
goshawk  (Accipiter  gentilis)  in  the 
contiguous  United  States  west  of  the 
100th  meridian  under  the  Endangered 
Species  Act,  as  amended  (Act).  After 
review  of  all  available  scientific  and 
commercial  information,  the  Service 
finds  that  listing  this  population  as 
endangered  or  threatened  is  not 
warranted. 

DATES:  The  finding  announced  in  this 
document  was  made  on  June  22, 1998. 
ADDRESSES:  Data,  information, 
comments  or  questions  concerning  this 
petition  should  be  sent  to  Mr.  David 
Wesley,  Assistant  Regional  Director, 
Region  1,  U.S.  Fish  and  Wildlife 
Service,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181,  ATTN: 
Office  of  Technical  Support.  The 
petition,  finding,  supporting  data  and 
comments  will  be  available  for  public 
inspection  by  appointment,  during 
normal  business  hours  at  the  following 
address:  U.S.  Fish  and  Wildlife  Service, 
Office  of  Technical  Support  for  Forest 
Resources.  333  S.W.  1st  Avenue,  4th 
Floor,  Portland,  Oregon  97204,  (503/ 
808-2565). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Wesley,  Assistant  Regional 
Ehrector,  Region  1.  U.S.  Fish  and 
Wildlife  Service,  911  N.E.  11th  Avenue, 
Portland.  Oregon  97232-4181  (503/231- 
6159);  or  Monty  Knudsen,  Office  of 
Technical  Support  for  Forest  Resources, 
333  S.W.  1st  Avenue,  Portland,  Oregon 
97204.  (503/808-2565). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4  of  the  Act  (16  U.S.C.  1533) 
requires  that  the  Service  make  a  finding 
on  whether  a  petition  to  list,  delist  or 
reclassify  a  species  presents  substantial 
scientific  or  commercial  information  to 
indicate  that  the  petitioned  action  may 
be  warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 


petition  (90-day  finding),  and  notice  of 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  If  a  finding  is 
made  that  substantial  information  was 
presented,  the  Service  is  required  to 
promptly  commence  a  status  review  of 
the  species  involved  and  determine 
whether  the  petitioned  action  is 
warranted,  not  warranted  or  warranted 
but  precluded  by  other  higher  priority 
listing  actions. 

On  September  29, 1997,  the  Service 
announced  a  90-day  finding  (62  FR 
50892)  for  a  petition  to  list  the  northern 
goshawk  in  the  contiguous  United 
States  west  of  the  100th  meridian  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  In  that  finding,  the  Service 
found  that  the  petition  presented 
substantial  information  indicating  that 
the  listing  of  the  northern  goshawk  as  a 
threatened  or  endangered  species  in  the 
contiguous  United  States  west  of  the 
100th  meridian  may  be  warranted.  At 
that  time,  the  Service  initiated  a  status 
review  for  this  population  of  the 
northern  goshawk  and  announced  that  a 
12-month  finding  will  be  prepared  at 
the  conclusion  of  the  review. 

The  northern  goshawk  (Accipiter 
gentilis)  occiu^  in  temperate  and  boreal 
forests  of  North  America,  Europe  and 
Asia.  In  North  America,  the  northern 
goshawk  breeds  from  western  and 
central  Alaska,  northern  Yukon,  eastern 
and  southern  Mackenzie,  southern 
Keewatin,  northeastern  Manitoba, 
northern  Ontario,  central  and 
northeastern  Quebec,  Labrador,  and 
Newfoundland  south  to  southern 
Alaska,  central  California,  southern 
Nevada,  southeastern  Arizona,  southern 
New  Mexico,  the  eastern  foothills  of  the 
Rockies  and  the  Black  Hills,  central 
Alberta,  central  Saskatchewan,  southern 
Manitoba,  northern  Minnesota,  central 
Michigan,  Pennsylvania,  central  New 
York,  northwestern  Connecticut,  and 
locally  south  in  the  montane  habitats  at 
least  to  West  Virginia  and  possibly  to 
eastern  Tennessee  and  western  North 
Carolina  (Squires  in  prep).  This  notice 
pertains  to  (he  northern  goshawk  that 
occtu^  in  the  contiguous  United  States 
west  of  the  100th  meridian. 

In  North  America,  the  winter  range  of 
goshawks  includes  all  of  the  breeding 
range,  and  extends  south  as  far  as 
southern  California,  northern  Mexico 
and  Texas,  and  occasionally  to  northern 
portions  of  the  Gulf  States,  rarely 
including  Florida  (Squires  in  prep). 

Two  groups  of  the  northern  goshawk 
are  recognized  worldwide:  the 
palearctic  gentilis  group  and  the 
nearctic  atricapillus  group.  The  latter 
occurs  in  North  America  and  consists  of 
A.g.  atricapillus  (Wilson  1812,  type 
locality  Philadelphia,  Peimsylvania). 


The  atricapillus  group  occurs  over 
much  of  Alaska,  Canada,  and  the 
mountains  of  the  western  and  eastern 
United  States.  In  addition  to  A.g. 
atricapillus,  at  least  two  other 
subspecies  are  currently,  but  variously, 
accepted — A.g.  laingi  (Tavemer  1940, 
type  locality  Queen  Charlotte  Islands, 
British  Columbia),  which  occurs  on 
islands  off  the  Canadian  Pacific  coast, 
and  A.g.  apache  van  Rossem  (van 
Rossem  1938,  type  locality  Chiricahua 
Mountains,  Arizona),  which  occurs  in 
the  mountains.  A.g.  laingi  is  the  subject 
of  a  separate  petition  action  and  is  not 
further  addressed  in  this  notice. 

Recognition  of  the  apache  subspecies 
in  the  American  southwest  is  a  subject 
of  current  debate.  It  is  recognized  by  a 
number  of  scientists,  but  not  by  the 
American  Ornithologists'  Union.  The 
U.S.  Fish  and  Wildlife  Service 
acknowledged  the  existence  of  apache 
as  a  subspecies  in  its  1992 
administrative  finding  relative  to  the 
petition  to  list  the  northern  goshawk. 
However,  the  Service  now  considers  the 
issue  of  recognition  of  apache  as  a 
legitimate  subspecies  to  be  imresolved, 
and  does  not  consider  it  a  separate 
subspecies  for  purposes  of  this  notice. 

Information  reviewed  by  the  Service 
indicates  that  data  regarding  goshawk 
population  trends  is  limited  (Squires 
and  Reynolds  1997),  and  migration  or 
Christmas  bird  counts  are  difficult  to 
interpret  because  of  low  numbers 
observed,  biases  inherent  in  the 
methodology,  and  irruptive  migrations 
(Titus  and  Fuller  1990).  However, 
Kermedy  (1997)  conducted  a 
comprehensive  review  of  available, 
peer-reviewed  research,  and  found  no 
evidence  of  a  decline  in  goshawks  in 
North  America  based  on  its  range, 
demographics  (density,  fecundity,  and 
survival)  and  population  trends.  Based 
on  a  variety  of  information  from  across 
North  America,  Kennedy  concluded  that 
there  is  no  strong  evidence  to  indicate 
that  goshawk  populations  are  declining, 
increasing  or  stable.  She  emphasizes 
two  possible  conclusions  based  on  her 
analysis:  1)  either  the  goshawk  is  not 
declining  or  2)  current  sampling 
techniques  are  insufficient  to  detect 
population  trends.  Based  on  the  best 
available  information  gathered  for  the 
Service's  Status  Review,  the  Service  did 
not  find  evidence  of  a  declining 
population  trend  for  goshawks.  The 
Service  foimd  that  approximately  75 
percent  of  the  reported  territories 
analyzed  for  its  status  review  were 
discovered  within  the  past  10  years.  In 
those  areas  where  intensive  survey  and 
monitoring  efforts  have  been 
implemented,  goshawks  generally  are 
found.  The  available  data  indicate  that 
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goshawks  remain  widely  distributed 
throughout  their  historic  range  in  the 
western  United  States. 

The  habitat  information  gathered  and 
reviewed  by  the  Service  indicates  that 
changes  have  occurred  in  the 
distribution,  amount  and  structural 
characteristics  of  mature  forests 
throughout  much  of  the  western  United 
States.  In  general,  the  primary  change 
has  been  reduction  of  mature  forest 
cover  by  logging,  although  other  factors 
such  as  fire  suppression  and 
catastrophic  fire  have  also  been 
implicated.  However,  the  extent  to 
which  goshawk  populations  are 
correlated  with  amounts  of  mature 
forest  cover  is  unknown.  Recent  survey 
efforts  continue  to  result  in  discovery  of 

?;oshawks.  even  in  areas  of  historic 
ogging  activity,  which  indicates  that 
the  species  may  not  be  uncommon,  but 
rather  is  difficult  to  locate  and 
adequately  survey.  The  Service  found 
no  evidence  that  goshawk  habitat  is 
limiting  the  population,  or  that  a 
significant  curtailment  of  the  species' 
habitat  or  range  is  occurring. 

The  information  presentM  in  the 
petition  relies  largely  on  the  contention 
that  the  northern  goshawk  is  dependent 
on  large,  unbroken  tracts  of  "old- 
growth"  and  matiue  forest.  However, 
the  Service  has  found  no  evidence  to 
support  this  claim.  The  Service  found 
that  while  the  goshawk  typically  does 
use  mature  forest  or  larger  trees  for 
nesting  habitat,  it  appears  to  be  a  forest 
habitat  generalist  in  terms  of  the  types 
and  ages  of  forests  it  will  use  to  meet  its 
life  history  requirements.  Goshawks  can 
use  small  patches  of  mature  habitat  to 
meet  their  nesting  requirements  within 
a  mosaic  of  habitats  of  different  age 
classes;  a  key  factor  appears  to  be 
availability  of  prey. 

While  timber  management  has  been 
demonstrated  to  affect  goshawks  at  least 
at  local  levels  (Reynolds  1989,  Crocker- 
Bedford  1990,  Bright-Smith  and 
Mannon  1994,  Woodbridge  and  Detrich 
1994.  Beier  and  Drennan  1997, 
Desimone  1997),  forest  management 
practices,  such  as  the  use  of  controlled 
nre  and  selective  thinning,  also  may 
make  habitats  more  suitable  to 
goshawks  by  opening  up  dense 
understory  vegetation,  creating  snags, 
down  logs,  and  woody  debris,  and 
creating  other  conditions  conducive  to 
goshawks  and  their  prey  (Reynolds  et  al. 
1992,  Graham  ef  ay.  1997). 

Throughout  much  of  the  western 
United  States,  the  nature  and  rate  of 
decline  in  mature  forest  habitats  on 
Federal  lands  has  slowed  significantly 
during  the  past  decade.  The  Service 
estimates  that  80  percent  of  goshawk 
habitat  occurs  on  Federal  forest  lands. 
Public  debate  over  management  of 


Federal  forest  resources  has  resulted  in 
regional  forest  management  strategies, 
many  of  which  focus  on  retention  and 
restoration  of  mature  forest  habitats. 
These  changes  are  reflected  in  declines 
of  timber  volume  sold  from  National 
Forest  lands  in  many  western  states. 
Although  matiu«  forest  habitat 
continues  to  be  harvested,  the  Service 
finds  that,  in  general,  habitat  conditions 
on  Federal  lands  are  no  longer  declining 
as  in  previous  decades,  and  are 
improving  in  many  areas  throughout  the 
west. 

In  conclusion,  the  Service  finds  that 
while  forest  management  (e.g.,  timber 
harvest  and  fire  exclusion)  has  changed 
the  vegetation  characteristics 
throughout  much  of  the  western  United 
States,  the  goshawk  continues  to  be 
well-distributed  throughout  its  historic 
range.  The  Service  finds  no  evidence 
that  the  goshawk  population  is 
declining  in  the  western  United  States, 
that  habitat  is  limiting  the  overall 
population,  that  there  are  any 
significant  areas  of  extirpation,  or  that  a 
significant  ciutailment  of  the  species' 
h|i)itat  or  range  is  occurring.  Tne 
petition  relies  largely  on  the  contention 
that  the  goshawk  is  dependent  on  large, 
unbroken  tracts  of  old-growth  and 
mature  forest  in  its  assertion  that  the 
species  is  in  danger  of  extinction. 
However,  neither  the  petition  nor  other 
information  available  to  the  Service 
supports  this  claim.  The  Service  found 
that  while  goshawks  fi^uently  use 
stands  of  old-growth  and  mature  forest 
for  nesting,  overall  the  sp)ecies  appears 
to  be  a  forest  habitat  generalist  in  terms 
of  the  variety  and  age-classes  of  forest 
types  it  uses  to  meet  its  life  history 
requirements.  Therefore,  the  Service 
finds  that  listing  the  northern  goshawk 
in  the  contiguous  United  States  west  of 
the  100th  meridian  as  threatened  or 
endangered  is  not  warranted  because 
the  best  available  information  does  not 
indicate  that  it  is  in  danger  of  extinction 
or  likely  to  become  so  in  the  foreseeable 
future. 

References 

A  complete  list  of  references  used  in 
preparation  of  this  finding  is  available 
upon  request  fi^m  the  U.S.  Fish  and 
Wildlife  Service,  Office  of  Technical 
Support  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  Catrina  Martin,  U.S.  Fish  and  Wildlife 
Service,  Office  of  Technical  Support 
(see  ADDRESSES  section). 

Authority 

16  U.S.C.  1381-14871;  16  U.S.C. 
4201-4245;  Pub  L.  99-625.  100  Stat. 
3500;  unless  otherwise  noted. 


Dated:  June  22. 1998. 
Jamie  Rappaport  Clark, 

Director.  U.S.  Fish  and  Wildlife  Seivice. 
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50  CFR  Part  660 
n.O.  0918988] 

RIN  0648-AK60 

Fisheries  Off  West  Coast  States  and  In 
the  Western  Pacific;  Western  Pacific 
Precious  Corals  Fisheries;  Amendment 
3 

AQBCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Notice  of  availabiUty  of  a  fishery 
management  plan  amendment;  request 
for  comments. 

SI*i*URY:  NMFS  announces  that  the 
Western  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  3  to  the  Fishery 
Management  Plan  for  the  Precious 
Corals  Fisheries  of  the  Western  Pacific 
Region  (FMP)  for  Secretarial  review. 
Amendment  3  would  establish 
framework  procedures  for  regulatory 
changes  under  the  FMP. 

DATES:  Comments  on  Amendment  3 
must  be  received  on  or  before  August 
28.  1998. 

ADDRESSES:  Conunents  on  Amendment 
3  should  be  sent  to.  and  copies  of 
Amendment  3  are  available  from.  Kitty 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  St.,  Suite  1400,  Honolulu, 
HI  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  Simonds  at  (808)  522-8220  or 
Alvin  Katekaru,  Fishery  Management 
Specialist,  Pacific  Islands  Area  Office, 
NMFS  at  (808)  973-2985. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  or  plan  amendment  it  prepares  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 


UMI 


that  NMFS.  upon  receiving  a  fishery 
management  plan  or  amendment, 
immediately  publish  a  notice  that  the 
fishery  management  plan  or  amendment 
is  available  for  public  review  and 
comment.  NMFS  will  consider  the 
public  comments  received  during  the 
comment  period  in  determining 
whether  to  approve  the  fishery 
management  plan  or  amendment. 

Amendment  3  to  the  FMP  would 
establish  framework  procedures  for 
regulatory  changes  under  the  FMP. 
Under  the  proposed  framework 
procedures,  new  management  measures 
may  be  added  through  rulemaking  if 
new  information  demonstrates  that 
there  are  biological,  social,  or  economic 
concerns  in  the  precious  coral  permit 
areas.  The  framework  procedures  would 
authorize  the  implementation  of 
measures  that  may  affect  the  fishing 


season,  classification  of  coral  beds, 
harvest  quotas  for  all  management  unit 
species,  size  restrictions,  incidental 
catches  and  permit  conditions.  Each 
action  taken  under  the  framework 
process  would  entail  documentation  of 
the  analysis  of  impacts  of  that  action.  To 
the  extent  appropriate,  the  Council 
would  prepare  regulations,  regulatory 
analyses,  environmental  assessments,  or 
other  documents  depending  on  the 
scope  of  the  action,  which  fiamework 
process  is  being  used,  and  the  types  and 
magnitude  of  impacts  involved. 
Advance  public  notice,  pubUc 
discussion,  and  consideration  of  public 
comment  would  be  required. 

NMFS  invites  comments  on  proposed 
Amendment  3  through  the  end  of  the 
comment  period.  NMFS  will  consider 
the  public  comments  received  during 
the  comment  period  in  determining 


whether  to  approve  the  proposed 
amendment.  A  proposed  rule  to 
implement  Amendment  3  has  been 
submitted  for  Secretarial  review  and 
approval.  NMFS  expects  to  publish  the 
proposed  rule  and  request  public 
comment  on  the  proposed  regulations  in 
the  near  future.  Public  comments  on  the 
proposed  rule  must  be  received  by 
August  28,  1998  to  be  considered  in  the 
approval/ disapproval  decision  on 
Amendment  3. 

Authority:  16  U.S.C.  \B0\  etteq. 
Dated:  June  23,  1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  docunnents  other  than  rules  or 
proposed  rules  that  are  applicable  to  ttw 
public.  Notices  of  heahr>gs  and  Investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  Wing  of 
petitions  arxj  applications  arxj  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

U.S  Warehouse  Act  Fees 

agency:  Farm  Service  Agency.  USDA. 
action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  publish  a  schedule  increasing  the 
licensing  and  inspection  fees  to  be 
charged  warehouse  operators  under  the 
United  States  Warehouse  Act  (USWA) 
and  regulations  with  resp)€ct  to:  Cotton, 
grain,  tobacco,  wool,  dry  bean,  nut, 
syrup,  and  cottonseed. 
EFFECTIVE  DATE:  October  1.  1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Helen  Linden,  Warehouse  and  Inventory 
Division,  Farm  Service  Agency,  United 
States  Department  of  Agriculture,  1400 
Independence  Avenue,  SW.  STOP  0553, 
Washington,  DC  20250-0553,  telephone 
(202)  690-4321,  FAX:  (202)  690-3123. 
E-Mail: 
Helen Linden@wdc.fsa.usda.gov. 

Background 

Pursuant  to  the  provisions  of  the 
USWA  which  regulates  warehouse 
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operations  for  the  benefit  of  all 
depositors,  the  Secretvy  has  the 
authority  to  license  public  warehouse 
operators.  Warehouse  operators  that  opt 
to  have  a  USWA  hcense  understand  that 
fees  will  be  imposed  to  cover  the  costs 
of  the  program.  Specifically,  section  10 
of  the  USWA  (7  U.S.C.  251)  mandates 
the  imposition  of  fees  for  USWA 
Ucensed  warehouses.  The  USWA 
provides,  in  part,  that: 

The  Secretary  of  Agriculture  *  *  * 
shall  charge,  assess,  and  cause  to  be 
collected  a  reasonable  fee  for  (1)  Each 
examination  or  inspection  of  a 
warehouse  *   *   *;  (2)  each  license 
issued  to  any  person  to  classify,  ins[>ect, 
grade,  sample,  or  weigh  agricultural 
products  stored  or  to  be  stored  *   •   *; 
(3)  each  aimual  warehouse  license 
issued  to  a  warehouseman  to  conduct  a 
warehouse  *  *  *;  and  (4)  each 
warehouse  license  amended,  modified, 
extended,  or  reinstated  *   *  *.  Such  fees 
shall  cover,  as  nearly  as  practicable,  the 
costs  of  providing  such  services  and 
licenses,  including  administrative  and 
supervisory  costs  *   * .  *. 

The  USWA  mandates  fee  collections 
to  sustain  the  Federal  warehouse 
licensing  and  examination  programs.  In 
keeping  with  the  Department  of 
Agriculture's  strategic  plan  of  making 
the  USWA  more  seEf-sufficient,  the 
Farm  Service  Agency  (FSA)  is  raising 
USWA  license  and  user  fees  to  increase 
the  amount  of  revenue  generated  to 
recover  operational  costs  for  the  USWA 
in  Fiscal  Year  1999  (FY).  The  FY  99  fee 
adjustment  reflects  a  general,  across  the 
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board,  7.5  percent  increase  in  fees  for  all 
USWA  licensed  warehouse  operators. 

The  regulations  used  in  administering 
USWA  fees  were  last  amended  effective 
October  1,  1997,  (62  FR  33582,  June  20. 
1997  and  corrected  at  62  FR  42234, 
August  6,  1997).  at  which  time  fee 
adjustments  reflected  increases  of  no 
greater  than  10  percent  for  each  type  of 
commodity  with  the  rate  of  increase 
depending  on  FSw\'s  direct  costs  with 
respect  to  warehouse  examinations  for 
that  commodity. 

These  regulations  at  7  CFR  parts  735 
through  743  provide  that  USWA  fees 
could  be  adjusted  annually  in  order  to 
cover,  as  nearly  as  practicable,  the 
operating  costs  for  the  program. 

Warehouse  and  Service  License  Fees 

The  fee  for  original  issuance, 
reissuance,  or  duplication  of  a  license 
for  cotton,  grain,  tobacco,  wool,  dry 
beans,  nut,  syrup,  and  cottonseed  is  $80 
for  each  license  issued. 

The  fee  charged  to  license  individuals 
to  inspect,  sample,  grade,  classify,  or 
weigh  commodities  is  $35  for  each 
service  license  issued. 

Warehouse  Annual  and  Inspection  Fees 

These  fees  are  shown  in  the  following 
tables  by  agricultural  product. 
Inspection  fees  are  assessed  for  each 
original  examination  or  inspection,  or 
reexamination  or  reins[)ection  for 
modification  of  an  existing  license. 
Annual  fees  are  assessed  independently 
of  inspection  fees. 


Licensed  capacity 


Annual  fee  for  each 

Annual  fee  for  each 

warehouse  location  with 

warehouse  location  wittv 

a  CX)C  storage  agree- 

out a  CCC  storage 

ment 

agreement 

$590 

$1,075 

770 

1.400 

945 

1.720 

1.185 

2.155 

1.480 

2.690 

1.775 

3.225 

2,070 

3.765 

2.365 

4.300 

•2.365 

"4,300 

1-20,000  

20,001^0,000  .... 
40.001-60,000  .... 
60.001-80.000  .... 
80,001-100,000  ., 
100,001-120.000 
120,001-140,000 
140.001-160.000 
160.001+  


*  Plus  $60  per  5.000  bale  capacity  above  160.000  bales  or  fraction  thereof. 
**  Plus  $110  per  5,000  bale  capacity  abOMe  160.000  tiales  or  fraction  thereof. 

Inspection  fees  will  be  charged  at  ttie  rate  of  $80  for  each  1,000  bales  of  licensed  capacity,  or  fraction  ttiereof,  but  in  no  case  less  ttian  $160 
nor  rrxjre  ttian  $1 ,600. 
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Grain 

[In  busheis] 


Licensed  capacity 


Annual  fee  for  each 

Annual  fee  for  each 

warehouse  location  with 

warehouse  location  with- 

a CCC  storage  agree- 

out a  CCC  storage 

ment 

agreement 

$155 

$280 

310 

566 

460 

836 

620 

1.125 

770 

1,400 

925 

1,680 

1.075 

1,956 

1.230 

2,235 

1.385 

2,520 

1.535 

2.790 

1.685 

3.080 

1.850 

3,365 

•1.850 

••3.365 

1-150,000  

150,001-250.000  _. 

250.001-500.000  

500,001-750.000  

750,00 VI, 000.000  -... 
1,000.001-1,200,000  .. 
1.200,001-1,500,000  .. 
1.500,001-2,000,000  .. 
2,000.001-2.500,000  .. 
2,500,001-5,000,000  .. 
5,000,001-7,500,000  .. 
7,500,001-10,000.000 
10,000,001+  „ 


•  Rus  $50  per  million  bushels  above  10,000,000  or  fraction  thereof. 
**  Plus  $90  per  million  bushels  above  10,000,000  or  fraction  thereof. 

Inspection  fees  will  be  charged  at  the  rate  of  $16  for  each  10,000  bushels  of  licensed  capacity,  or  fraction  thereof,  but  in  no  case  less  than 
$160  nor  more  ttian  $1,600. 


Dry  Beans 

[In  hundredweight] 


Licensed  capacity 

Annual  fee 

100-90,000  

$770 

90,001-1 50,000 

150.001-300,000  

300,001-450,000  

450,001-600,000  

600,001-720,000  

720,001-900,000  

900.001-1,200,000  - 

1.200  001-1  500  000 

1.075 
1.385 
1.695 
2,000 
2,305 
2.620 
2.925 
3.225 

1,500,001-3,000.000     „.. „.. 

3,000,001  +  „ 

3.535 
3,845 

Inspection  fees  win  be  charged  at  the  rate  of 
$16  for  each  1,000  huncfe-edweight  of  licensed 
capacity,  or  fraction  ttiereof,  but  in  no  case 
less  than  $160  nor  more  than  $1 ,600. 

Tobacco  and  wool 

Annual  fee:  $16  for  each  100,000 
pounds  of  licensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $620. 

Inspection  fee:  $16  for  each  100.000 
pounds  of  licensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $160 
nor  more  than  $1,600. 

Nuts 

Annual  fee:  $14  for  each  100  short 
tons  of  Ucensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $620. 

Inspection  fee:  $8  for  each  100  short 
tons  of  Ucensed  capacity,  or  fraction 
thereof,  of  peanuts  and  $14  for  each 
1,000  hundredweight,  or  fraction 
thereof,  of  other  nuts,  but  in  no  case  less 
than  $160  nor  more  than  $1,600. 

Syrup 

Annual  fee:  $6  for  each  5.000  gallons 
of  licensed  capacity,  or  fraction  thereof, 
but  in  no  case  less  than  $620. 


Inspection  fee:  $6  for  each  5,000 
gallons  of  licensed  capacity,  or  fraction  ^ 
thereof,  but  in  no  case  less  than  $160 
nor  more  than  $1,600. 

Cottonseed 

Annual  fee:  $16  for  each  1.000  short 
tons  of  Ucensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $620. 

Inspection  fee:  $16  for  each  1.000 
short  tons  of  Ucensed  capacity,  or 
fraction  thereof,  but  in  no  case  less  than 
$160  nor  more  than  $1,600. 

Signed  at  Washington,  DC,  on  June  23, 
1998. 

Keith  Kelly, 

AdminisrvtoFi Farm  Service  Agency. 
[FR  Doc.  98-17179  Filed  &-26-98;  6:46  am] 
BiLUNQ  CODE  3410-06-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  July  10,  1998  at 
the  Olympic  Natural  Resources  Center, 
1455  South  Forks  Avenue,  Forks. 
Washington.  The  meeting  will  begin  at 
9:30  a.m.  and  continue  until  3:00  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Update  and  discussion  on 
reorganization  plans  for  the  Olympic 
Forest;  (2)  Effectiveness  Monitoring 
Pilot  Project:  update  from 
subcommittee,  presentation  by  Quileute 
member  on  potential  use  of  Soleduck 


drainage  and  Olympic  Natural 
Resources  Center  on  possible 
partnership;  (3)  Review  video  on 
Sequim  Elk  Herd  Management  (4) 
Review  Adaptive  Management  Area 
E>raft  Guide;  (5)  Update  on  Soleduck 
Ranger  District  projects  and  activities. 
Olympic  Province  Committee  meetings 
are  open  to  the  pubUc.  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison, 
USDA,  Quilcene  Ranger  District.  P.O. 
Box  280.  Quilcene,  WA  98376,  (360) 
765-2211. 

Dated:  June  23.  1998. 
Cl«ire  Lavendel. 
Acting  Forest  Supervisor. 
[FR  Doc.  98-17207  Filed  6-26-98;  8:45  ami 

BNJJNG  COOe  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Pacliers  and 
Stocl(yard8  Administration 

Amendment  to  Certification  of  Central 
Filing  System — Oldahoma 

The  Statewide  central  fiUng  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  Section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  the  Oklahoma 
Secretary  of  State,  for  farm  products 
produced  in  that  State  (52  FR  49056. 
December  29,  1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
Tom  Cole,  Secretary  of  State,  for 
additional  farm  products  used  or 
produced  in  fanning  operations,  or  a 
product  of  such  crop  or  Uvestock  in  its 
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unmanufactured  state  that  is  in  the 
possession  of  a  person  engaged  in 
fanning  operations  in  that  State  as 
follows: 

te^,  kudu,  gemsbok,  eland,  gnu 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2),  Pub.  L  99-198, 
99  Stat.  1535,  7  U.S.C.  1631(cK2);  7  CFR 
2.22(a)(3)(v),  2.81(a)(5),  55  FR  22795. 

Dated:  June  22,  1998. 
Harold  W.  Davis, 

Deputy  Administrator,  Packers  and 

Stockyards  Programs. 

(FR  Doc.  98-17182  Filed  6-26-98;  8:45  am) 

BILUNQ  CXX)€  3410-EN-P 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  July  7-8. 1998. 

PLACE:  ARRB,  600  E  Street,  NW, 
Washington.  DC. 

STATUS:  Closed:  July  7, 1998,  9:00  a.m.; 
Open:  July  8.  1998, 10:00  a.m.-12:00 
noon  and  1:30  p.m.— 4:00  p.m. 

MATTERS  TO  BE  CONSIDERED: 

Closed  Meeting: 

1.  Review  and  Accept  N4inutes  of 
Closed  Meeting 

2.  Review  of  Assassination  Records 

3.  Other  Business 
Open  Meeting: 

1.  Discussion  of  Final  Report 

2.  Review  and  Accept  Minutes  of  Jime 
4,  1998  Open  Meeting 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Press  Officer,  600  E 
Street,  NW,  Second  Floor,  Washington, 
ex:  20530.  Telephone:  (202)  724-0088; 
Fax:  (202)  724-0457. 
T.  Jeremy  Gunn, 
General  Counsel. 

(FR  Doc.  98-17322  Filed  6-25-98;  11:12  am] 
BH.LMQ  cooe  siia-oi-p 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Maryland  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meebng  of  the 
Maryland  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  4:30  p.m.  on  July  16, 
1998.  at  the  University  of  Maryland  at 
Baltimore  School  of  Law — Moot  Court 
Room.  500  West  Baltimore  Street. 
Baltimore.  Maryland  21201.  The 
Committee  will  hold  a  forum  for  Korean 
Americans,  government  oflicials.  and 
others  to  speak  on  the  topic.  "City 
Services.  Public  Safety,  and  the  Justice 
System:  Do  Korean  American 
Storeowners  in  Baltimore  Get  Equal 
Treatment?" 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Chester  L. 
Wickwire,  410-825-8949,  or  Ki-Taek 
Chun.  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing- impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  19. 1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-17237  Filed  6-26-98;  8:45  ami 
BN-UNQCOOE  S33S-01-P 


DEPARMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
In  Part 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part. 

summary:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  May 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  of  Commerce  also 
received  a  request  to  revoke  in  part  one 
antidumping  duty  order. 

EFFECTIVE  DATE:  June  29,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  telephone:  (202) 
482-4637. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351,213(b)(1997).  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  May  anniversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidimiping  duty  order  on  Dynamic 
Random  Access  Memory 
semiconductors  ("DRAMs")  fit>m  the 
Republic  of  Korea. 

Initiation  of  Reviews 

In  accordance  with  19  CFR 
331.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  May  31,  1999. 


Antidumping  duty  proceedmgs 


Period  to  be 
revised 


Brazil:  Orange  Juice,  A-351-605  ..» - „. 

Branco  Peres  Citrus  S.A. 

CYM  Citrus  S.A. 

Cambutiy  Citrus  Comercial  e  Exportadora  Ltda. 

Citrovita  Agroindustrial  SA. 

Frutax  Industria  e  Comerck)  Ltda. 

Suconico  8. A. 
India:  Certain  WekJed  Cartxxi  Steel  Pipes  and  Tubes,  A-533-502 

Rajinder  Pipes  Ltd. 


5/1/97^/30/98 


5/1/97-4/30/98 
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AntKJumptng  duty  proceedings 


Republic  of  Korea:  DRAMs,  A-580-812  „ ^ „. 

LG  Semtcon  Co.,  Ltd. 

Hyundai  Electronics  Industries  Co. 

G5  Corporation 
Taiwan:  Certain  Welded  Cartxxi  Steel  Pipe  &  Tubes.  A-583-008 

Yieh  Hsing  Enterprise  Co.,  Ltd. 

Yun  Din  Steel 

Kao  Hsing  Chang  Iron  4  Steel  CorporatKXi 

Yieh  Loong  Co.,  Ltd. 

Far  East  Machinery  Co..  Ltd. 

Tai  Feng  Industries 

An  Mau  Steel  Co.,  Ltd. 
Taiwan:  Polyvinyl  Alcohol,  A-583-824  „ 

Chang  Chun  Petrochemcal  Co.,  Ltd. 

E.I.  du  Pont  De  Nemours  &  Co  ,  Inc. 

Perry  Chemical  Corp. 


Period  to  be 
revised 


5/1/97-4/3(V98 


5/1/97-4/30/98 


5/1/97-4/30/98 


Anti-friction  t>eanngs  proceedings  and  firms 


Period'Class 
or  land 


France:  A-427-801   

SKF  France  (including  all  relevant  affiliates) 

Sooete  Nouvele  de  Roulements  (SNR) 

SNFA  S.A 

Rolfer  LDA __„... . .... „ 

Mirwtt)  .—_„_.........__................„.„.„„„ 

Motovario „„„.„_„..„_.„„..__.„........> 

Rodairxlustna  SA  .._ ...„ 

Rodiandustna  Vigo  SA ^....._ 

Bucher-Guyer  AG .............. 

Alfa  Team  Gmbh  _...«........„.„.. 

D  4  R  Technisher  Grossfiandel  „.„............._ 

Frolich  4  Dorken  GmbH  ».«..„.. 

RMV  Walzalager  Vetr.  GmbH 

Wyko  Export 

Germany:  A-428-801   

FAG  Kugelfischer  George  Schaefer  AG  

INA  Walzlager  Schaeffler  KG 

SKF  GmbH  (including  aH  relevant  affiliates)  . 

Tomngton  Nadellager  GmbH  „ 

Rolfer  LDA _ „_ 

Minetti  _ 

Motovario „ 

Rodajndustria  SA  

Rodiandustna  Vigo  SA .._...,.„.... 

Bucher-Guyer  AG  

Alfa  Team  Gmbh  

D  4  R  Technisher  Grosshandel 

Frolich  4  Dorken  GmbH  

RMV  Walzlager  Vetr.  GmbH 

Wyi<o  Export 

Italy:  A-475-801 

SKF  Industrie  S.p.A.  (including  all  relevant  affiliates) 

FAG  Italia  S.p.A.  (irx:luding  all  relevant  affiliates) 

SOMECAT  S.p.A. 

Rolfer  LDA 

Minetti 

Motovario 

Rodaindustria  SA 

Rodiarxjustha  Vigo  SA 

Bucher-Guyer  AG 

Alfa  Team  Gmbh 

D  4  R  Technisher  Grossharxlel 

Frolich  4  Dorken  GmbH 

RMV  Walzlager  Vetr.  GmbH  

Wyko  Export  . 

Japan:  A-588-804 _ 

Koyo  Seiko  Co.,  Ltd 

Nachi-Fujikoshi  Corporation 

Nippon  Pillow  Block  Sales  Company,  Ltd. 

NSK  Ltd.  (formerty  Nippon  Seiko  K.K.) 

Romania:  A-485-801  


5/1/97-4/30/98 

Al 

Al 

All 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

5/1/97-4/30/98 

Afl 

Al 

Al 

Ball 

Ball 

Ball 

Ban 

BaM 

Ball 

Ball 

Ball 

Ball 

BaH 

Ball 


Cylirxlrical 
Cylindncal 
Cylindrical 
Cylirxlncal 
Cylindncal 
Cylirxlncal 
Cylindncal 
Cylindncal 
Cylindncal 
Cylindrx:al 
Cylindncal 

Ball  4  Cykndncal 

5/1/97-4A30«8 

Ball 

Ball  4  Cylindncal 

Ball  4  Cylindncal 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

5/1/97-4/30/98 

Al 

Al 

Al 

Al 

All 

5/1/97-4/30/98 
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Anti-frictioo  bearings  proceedings  and  firms 


■^echnotmportexport,  S.A.  (TIE) 
Singapora:  A-559-801 


NMB  Singapore  Ltd/Pelmec  Industies  (Pte.)  Ud.  

S»»eden:  A-401-801   

SKF  Sverige  AB  

RoWer  LDA 

Motovario ~~. — 


Rodaindustria  SA  

Rodiarxjustria  Vigo  SA — « ^— . 

Bucher-Guyer  AG  ~ 

AJIa  Team  GmbH  

D  &  R  Technisher  Grosshandel 

FroJtch  4  tJorken  GmbH  

RMV  Wablager  Vetr.  GmbH  ...._•. 

WyKo  Export  

The  United  Kingdom:  A-412-801   

NSK  Beanngs  Europe  LtdJRHP  Bearings  Lid. 

Barden  Corporation  . ...» — . ..~_.. 

FAG  (U.K.)  Umrted 

SNFA  Bearings  Limited — - 


PeriocVCIass 
or  kirxl 


Ban 

5/1/97^/3(V98 

Bail 

5/1/97^/30/98 

BaH  &  CylindricaJ 

BaH 

Ban 

Ban 

Ban 

Ban 

Ban 

Ban 

Ban 

Ban 

BaH 

Bail 

5/1/97-4/30/98 

Ball  &  Cylindrical 

Ball  &  Cylindricai 

Bail  &  Cylindncal 

Ball  &  Cylindrical 


Countervailing  Duty  Proceedings 

None. 
Suspension  Agreements 

None. 

During  any  administrative  review 
covering  all  or  part  of  a  period  foiling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §351.211  or  a 
determination  under  §  351.218(d) 
(sunset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
will  determine  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

For  transition  orders  defined  in 
section  751(c)(6)  of  the  Act,  the 
Secretary  will  apply  paragraph  {j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1996  or  1998  (19  CFR 
351.213(j)(l-2)). 

Interested  parties  must  submit 
applications  for  disclosxire  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR 
351.221(c)(l)(i). 


Dated:  June  22,  1998. 
Maria  Harris  TUdon. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

JFR  Doc  98-17137  Filed  6-26-98;  8:45  am) 

BILUNQ  COOC  3610-OS-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-489-501] 

Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Cart>on  Steel  Pipe  and  Tube  From 
Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMABY:  On  February  6, 1998.  the 
De[>artment  of  Commwce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  certain  welded  cart)on  steel  pipe  and 
tube  from  Turkey.  The  review  covers 
shipments  of  this  merchandise  to  the 
United  States  by  one  respondent  during 
the  period  May  1, 1996,  through  April 
30,  1997.  Based  on  our  analysis  of 
comments  received,  these  final  results 
differ  from  the  preliminary  results.  The 
final  results  are  listed  below  in  the 
section  "Final  Results  of  Review." 
EFFECTIVE  DATE:  June  29,  1998. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Charles  Riggle  or  Kris  Campbell,  Office 
of  AD/CVD  Enforcement  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 


telephone:  (202)  482-0650  and  (202) 
482-3813.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  last  codified  at  19  CFR  part 
353.  While  the  Department's  revised 
regulations,  as  codified  at  19  CFR  part 
351  (Antidumping  CKities; 
Countervailing  Duties.  62  FR  27296 
(May  19,  1997)  ("revised  regulations"), 
do  not  govern  this  review,  they  do 
describe  the  Department's  practice 
where  cited  in  this  notice. 

Background 

This  review  covers  one  manufactiirer/ 
exporter,  the  Borusan  Group  (Borusan), 
of  merchandise  subject  to  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  from 
Turkey.  On  February  6,  1998,  the 
Department  published  the  preliminary 
results  of  this  review.  See  Notice  of 
Preliminary  Results  of  An  tidumping 
Duty  Administrative  Review:  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey,  63  FR  6155  [Preliminary 
Results).  On  March  9, 1998,  we  received 
case  briefs  from  Allied  Tube  4  Conduit 
Corporation  £uid  Wheatland  Tube 
Company  (collectively,  "the 
petitioners")  and  from  Borusan.  We 
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received  rebuttal  briefs  from  both 
parties  on  March  16, 1998. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  welded  carbon 
steel  pipe  and  tube  products  with  an 
outside  diameter  of  0.375  inch  or  more 
but  not  over  16  inches,  of  any  wall 
thickness.  Imports  of  subject 
merchandise  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings:  7306.30.10.00, 
7306.30.50.25.  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55. 
7306.30.50.85,  7306.30.50.90.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  and  tube,  are 
produced  to  various  American  Society 
for  Testing  and  Materials  (ASTM) 
specifications,  most  notably  A-120,  A- 
53  or  A-135.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Partial  Rescission 

We  originally  initiated  a  review  of 
three  companies:  Borusan.  Yucelboru 
Ihracat  Ithalat  ve  Pazarlama  A.S./ 
Cayirova  Boru  Sanayi  ve  Ticaret  A.S. 
(Yucelboru),  and  Erbosan  Erviyas  Boru 
Sanayii  ve  Ticaret  A.S.  (Erbosan).  See 
Notice  of  Initiation  of  Antidumping 
Duty  Administrative  Review,  62  FR 
35154  (June  30.  1997).  However,  as 
noted  in  the  preliminary  results, 
Yucelboru  and  Erbosan  notified  us  that 
they  had  no  shipments  of  subject 
merchandise  during  the  period  of 
review  (FOR).  Although  we 
inadvertently  did  not  publish  a  notice  of 
rescission  at  the  time  of  the  preliminary 
results,  we  did  confirm  with  the 
Customs  Service  that  this  was  correct 
and  so  stated  in  the  preliminary  results. 
See  Preliminary  Results  at  6155.  We 
received  no  comments  concerning  either 
of  these  companies  for  the  final  results. 
Therefore,  consistent  with  our  practice 
(see,  e.g..  Certain  Fresh  Cut  Flowers 
From  Colombia;  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review.  62  FR  53287. 
53288  (October  14, 1997),  we  have 
rescinded  our  review  of  the  two 
companies  with  no  shipments  during 
the  POR.  See  also  19  CFR  351.213(d)(3) 
of  the  Department's  revised  regulations. 

Fair  Value  Comparisons 

We  calculated  export  price  (EP)  and 
normal  value  based  on  the  same 
methodology  used  in  the  preliminary 
results.  However,  as  discussed  further 
below,  due  to  a  change  in  our  matching 
methodology  vis  a  vis  sales  disregarded 


as  below  cost,  we  were  able  to  match  all 
U.S.  sales  to  sales  of  similar 
merchandise  sold  in  the  home  market 
without  resorting  to  constructed  value 
(CV). 

On  January  8,  1998,  the  Court  of 
Appeals  of  the  Federal  Circuit  issued  a 
decision  in  Cemex  v.  United  States, 
1998  WL  3626  (Fed.  Cir.)  {Cemex).  In 
that  case,  based  on  the  pre-URAA  Act, 
the  Court  discussed  the  appropriateness 
of  using  CV  as  the  basis  for  foreign 
market  value  (normal  value)  when  the 
Department  finds  home  market  sales  to 
be  outside  the  "ordinary  course  of 
trade." 

Although  this  issue  was  not  raised  by 
any  party  in  this  proceeding,  in  light  of 
the  Cemex  decision  the  Department  has 
reconsidered  its  practice  with  respect  to 
any  sales  found  to  be  outside  the 
"ordinary  course  of  trade."  Under  the 
URAA,  such  sales  now  include  sales 
disregarded  as  below  cost.  See  Section 
771(15).  In  accordance  with  Cemex,  the 
Department  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  comparison 
market  sales,  as  the  basis  for  normal 
value  where  sales  of  merchandise 
identical  to,  or  most  similar  to,  that  sold 
in  the  United  States  are  disregarded  as 
below  cost.  Instead,  we  will  use  sales  of 
similar  merchandise,  if  such  sales  exist, 
and  will  resort  to  CV  as  the  basis  for 
normal  value  only  when  there  are  no 
above-cost  sales  that  are  otherwise 
suitable  for  comparison.  Therefore,  in 
this  proceeding,  when  making 
comparisons  in  accordance  with  section 
771(16)  of  the  Act,  we  considered  all 
products  sold  in  the  home  market  as 
described  in  the  "Scope  of  the  Review" 
section  of  this  notice,  above,  that  were 
in  the  ordinary  course  of  trade  for 
purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  contemporaneous 
sales  of  identical  merchandise  in  the 
home  market  made  in  the  ordinary 
course  of  trade  to  compare  to  U.S.  sales, 
we  were  able  to  compare  U.S.  sales  to 
contemporaneous  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  course  of  trade,  based  on  the 
matching  characteristics  identified  in 
the  preliminary  results.  See  Preliminary 
Results  at  6156. 

Cost  of  Production 

As  discussed  in  the  preliminary 
results,  we  conducted  an  investigation 
to  determine  whether  Borusan  made 
home  market  sales  of  the  foreign  like 
product  during  the  POR  at  prices  below 
its  cost  of  production  (COP)  within  the 
meaning  of  section  773(b)(1)  of  the  Act. 


We  calculated  the  COP  following  the 
same  methodology  as  in  the  preliminary 
results,  with  the  following  exceptions. 

1.  While  we  based  our  calculation  of 
interest  expenses  on  the  interest 
expenses  of  the  consolidated  Borusan 
Group  companies,  we  have  allocated 
this  expense  (which  was  reported  on  an 
annual  basis)  to  each  month  of  the  POR 
using  the  ratio  of  monthly  to  annual 
interest  expenses  for  the  four  largest  of 
the  Borusan  Group  companies, 
consistent  with  the  1994-95  review.  We 
have  also  recalculated  Borusan 's 
amortized  foreign  exchange  losses.  See 
Comment  7. 

2.  We  have  valued  purchases  of  coil 
and  zinc  by  Borusan's  mills  from 
afliliated  parties  at  the  higher  of  the  cost 
of  producing  the  input,  the  transfer 
price,  or  the  market  price.  See  Comment 
8. 

3.  We  added  packing  to  the  cost  of 
manufacturing  (COM)  in  order  not  to 
understate  the  calculation  of  general 
and  administrative  expenses  (G&A)  and 
interest,  because  the  cost  of  goods  sold 
(COGS)  used  in  the  denominator  to 
calculate  the  G&A  and  interest  expense 
factor  includes  packing.  See  Comment 
9. 

4.  We  deducted  imputed  credit 
expenses  from  CV.  See  Comment  10. 

5.  We  corrected  a  clerical  error 
regarding  indexation  of  monthly  costs. 
See  Final  Results  Analysis 
Memorandum  from  Case  Analyst  to  File: 
Pipe  and  Tube  from  Turkey  Qune  8, 
1998)  (Final  Results  Analysis 
Memorandum). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  As  noted  above,  we 
received  comments  and  rebuttal 
comments  from  the  petitioners  and  from 
Borusan. 

Comment  1 :  Level  of  Trade 

The  i>etitioners  submit  the  following 
comments  regarding  the  level-of-trade 
analysis  in  the  preliminary  results:  (1) 
the  Department  incorrectly  determined 
that  there  are  two  levels  of  trade  in  the 
home  market  without  sufficient  record 
evidence  that  home  market  sales  differ 
significantly  in  terms  of  the  stage  of 
marketing  involved  (see  Comment  lA, 
below);  (2)  because  there  is  only  one 
home  market  level  of  trade,  the 
Department  incorrectly  granted  a  level- 
of-trade  adjustment  when  comparing 
U.S.  sales  to  one  of  the  two  purported 
home  market  levels  (see  Comment  lA, 
below);  (3)  even  if  the  Department  finds 
two  home  market  levels  of  trade,  no 
adjustment  should  be  made  because 
Borusan  has  not  demonstrated  a  causal 
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link  between  (a)  differences  in  the 
marketing  stages  between  the  two  levels 
and  (b)  pricing  differences  between  the 
two  levels,  i.e..  it  has  not  shown  that 
marketing  differences  at  the  two 
purported  levels  have  caused  pricing 
differences  at  the  two  levels  (see 
Comment  IB.  below);  and  (4)  if  a  level- 
of-trade  adjustment  is  granted,  it  should 
be  calculated  on  a  reseller-specific  basis 
(see  Comment  IC,  below). 

Comment  1  A— Identification  of  Home 
Market  Levels  of  Trade 

The  petitioners  state  that  there  is  only 
one  level  of  trade  in  the  home  market 
because  there  are  no  significant 
differences  in  the  stage  of  marketing  for 
any  of  Borusan's  purported  levels  of 
trade. '  The  petitioners  contend  that, 
based  on  an  analysis  of  the  customer 
class  and  the  selling  functions  involved, 
LOT  C  sales  should  not  be  considered 
as  a  separate  level  of  trade. 

The  petitioners  first  emphasize  that 
the  type  of  customer  is  an  important 
factor  in  the  level-of-trade  analysis. 
Referencing  the  preamble  to  the 
Department's  revised  regulations 
(Preamble  to  Antidimiping  Duties; 
Countervailing  Duties.  62  FR  27296, 
27371,  (May  19. 1997)  (Preamble))  and 
Gmy  Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
17148, 17156  (April  9,  1997)  (Mexican 
Cement),  the  petitioners  state  that 
different  levels  of  trade  necessarily 
involve  purchasers  at  different  places  in 
the  chain  of  distribution.  According  to 
the  petitioners,  Borusan's  mill  direct 
sales  at  LOT  A,  back-to-back  sales 
through  resellers  at  LOT  B.  and  reseller 
inventory  sales  at  LOT  C  all  involve 
sales  to  end  users.  The  petitioners 
submit  that  Borusan  has  shown  only 
that  there  are  sales  to  different  types  of 
end  users  at  all  three  claimed  levels  of 
trade,  and  argue  that  distinctions  among 
types  of  end  users  are  not  relevant  to  a 
determination  regarding  whether  such 


'  Borusan  initially  claimed  tkroa  home  market 
leveU  of  trade — sales  shipped  directly  from  the  mill 
to  distributors/wholesalen  (LOT  A.  "mill  direct"), 
sales  made  by  affiliated  resellers  that  also  involve 
direct  shipment  from  the  mill  to  the  customer  (LOT 
B.  "reseller  back-to-beck"),  and  sales  made  by 
affiliated  resellers  out  of  locally  maintained  forward 
inventory  (LOT  C.  "reseller  Inventory  sales").  As  in 
the  1994-95  review,  we  collapsed  LOTs  A  and  B 
in  the  preliminary  results,  but  found  that  LOT  C 
sales  were  made  at  a  level  of  trade  separate  &om 
LOT  A/B  sales.  Contrary  to  the  1994-95  review, 
however,  we  found  a  pattern  of  consistent  price 
differences  between  the  two  levels,  and  made  a 
level-of-trade  adjustment  when  comparing  U.S. 
sales  with  LOT  C  sales.  See-Pnliminary  Results  at 
615«;  see  also  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative  Review:  Certain 
Welded  Carbon  Steel  Pipe  and  Tube  from  Turkey, 
61  FR  69067.  6906a-e9069  [December  31. 1996) 
(1994-95  Final  Results). 


customers  occupy  different  places  in  the 
chain  of  distribution. 

Regarding  selling  functions,  the 
petitioners  contend  that  four  of  the  12 
claimed  selling  functions  as  reported  by 
Borusan  are  not  selling  functions  at  all, 
and  maintain  that  the  remaining  eight 
do  not  show  any  material  difference  in 
the  nature  or  level  of  selling  function 
being  provided.  The  petitioners  claim 
that  inventory  maintenance  is  the  only 
significant  selling  function  present  in 
LOT  C  and  not  in  LOT  A/B.  Even  here, 
however,  the  petitioners  contend  that 
LOT  A/B  sales  also  involve  maintaining 
inventory  at  the  mill,  and  argue  that  any 
difference  in  the  inventory  maintenance 
at  the  two  levels  is  not  significant  in 
terms  of  the  level-of-trade  analysis. 
Citing  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  from  Italy,  61  FR  30326.  30337 
(Jime  14. 1996)  (Pasta  from  Italy),  the 
petitioners  assert  that  mere  differences 
in  the  degree  to  which  a  particular 
selling  function  is  performed  are  given 
little  weight  in  establishing  separate 
levels  of  trade.  The  petitioners  add  that 
it  is  rare  that  the  Department  would  find 
that  any  single  selling  function  is  so 
significant  as  to  warrant  a  finding  of 
different  levels  of  trade,  citing  Preamble 
to  Antidumping  Duties;  Countervailing 
Duties;  Proposed  Regulations,  61  FR 
7308.  7348  (February  27.  1996) 
(Proposed  Regulations).  The  petitioners 
conclude  that,  since  LOT  C  sales  are  not 
made  at  a  level  of  trade  separate  from 
LOT  A/B.  no  adjustment  should  be 
made  for  comparisons  involving  LOT  C 
sales. 

Borusan  responds  that,  although  it 
disagrees  with  the  Department's 
determination  to  collapse  LOTs  A  and 
B.  the  Department  should  continue  to 
find  at  least  two  levels  of  trade  (LOT  A/ 
B  and  LOT  C)  because  Borusan  has 
adequately  demonstrated  the  existence 
of  separate  and  distinct  levels  of  trade 
in  the  home  market.  Borusan 
characterizes  its  home  market  channels 
of  distribution  as  follows:  LOT  A 
involves  made-to-order  sales  direct  bom 
the  mill  to  sophisticated,  unaffiliated 
distributor/resellers  at  high  volumes; 
LOT  B  sales  are  made  through  affihated 
resellers  primarily  to  unaffiliated 
distributors,  on  an  FOB-mill  basis  where 
the  merchandise  is  shipped  directly  to 
the  customers  without  the  merchandise 
entering  the  resellers'  inventory;  and, 
LOT  C  sales  are  made  by  the  resellers 
out  of  locally  maintained  forward 
inventory  to  small  local  retailers  and 
end  users. 

Borusan  argues  that  its  sales  at  LOT 
C  involve  several  qualitatively  and 
quantitatively  different  selling  functions 
than  those  involved  in  LOT  A/B. 


Principally.  Borusan  claims.  LOT  C 
sales  are  made  out  of  pre-positioned 
inventory  from  regional  warehouses 
instead  of  directly  from  the  mill. 
According  to  Borusan.  this  sales  process 
does  not  involve  only  inventory 
maintenance,  but  also  requires  the 
performance  of  a  number  of  additional 
functions  (and  the  incurrence  of  certain 
additional  selling  expenses)  at  the  LOT 
C  level,  including  forecasting  of  regional 
demand  for  different  products, 
inventory  planning,  placing  orders  with 
the  mill,  making  arrangements  for 
shipping  from  the  mill,  and  incurring 
inventory  carrying  costs  during  the 
holding  period.  Borusan  argues  further 
that,  since  LOT  C  sales  are  routinely 
made  to  small,  local  retailers  and  end- 
users,  LOT  C  resellers  are  involved  in 
customer  education  and  problem- 
solving,  and  providing  advice  on 
suitability,  uses,  and  diaracteristics  of 
Borusan's  products. 

Finally,  with  respect  to  the 
petitioners'  argument  that  inventory 
maintenance  occurs  at  both  LOT  A/B 
and  LOT  C.  Borusan  notes  that  LOT  C 
involves  the  pre-positioning  of  forward 
inventory,  a  selling  function  that  the 
Department  has  recognized  as  both 
significant  in  and  of  itself,  and  distinct 
from  the  inventory  maintenance  that 
occurs  at  the  mill,  citing  Pasta  from 
ftoTy  at  30341-30342. 

DOC  Position:  We  continue  to  find 
that  there  are  two  home  market  levels  of 
trade,  LOT  A/B  and  LOT  C.  We  also  find 
that  LOT  C  involves  a  more  remote  level 
than  LOT  A/B.  For  these  final  results, 
we  have  continued  to  match  U.S.  sales 
first  to  LOT  A/B;  where  we  matched 
U.S.  sales  to  LOT  C,  we  have  granted  a 
level-of-trade  adjustment,  as  discussed 
further  in  our  response  to  Comments  IB 
and  IC  below. 

In  order  to  find  that  sales  are  made  at 
different  levels  of  trade,  we  must 
determine  that  such  sales  involve 
different  stages  of  marketing.  See  19 
CFR  351.412(b)(2).  As  a  threshold 
matter,  we  analyze  selling  functions  to 
determine  if  the  levels  of  trade 
identified  by  a  party  are  meaningful. 
Preamble  at  27371.  Our  examination  of 
the  record  evidence  in  this  case 
confirms  that,  consistent  with  our 
preliminary  results  and  with  the  final 
results  of  the  1994-95  review.^  there  are 
significant  differences  in  the  selling 
functions  involved  in  LOT  A/B  sales  in 
comparison  with  those  involved  in  LOT 
C  sales. 

At  LOT  A/B,  Borusan  makes  home 
market  sales  directly  from  the  mill  to 
large,  sophisticated  customers  or,  in  a 


2  No  review  was  conducted  with  respect  to  the 
1995-96  period. 
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'back-to-back'  manner,  where  the  sale  is 
made  by  an  afHliated  reseller  who  does 
not  take  the  merchandise  into  its 
inventory.  In  both  instances,  sales  are 
made  on  an  FOB-mill  basis,  and 
Borusan's  customers  make  their  own 
transportation  arrangements  regarding 
delivery  of  the  merchandise  from  the 
mill.  At  LOT  C,  Borusan:  (1)  makes  low- 
quantity  sales  to  smaller  customers 
through  afliUated  resellers  who  take  the 
merchandise  into  inventory  prior  to  the 
sale;  (2)  provides  delivery  services  once 
the  sale  is  made;  and  (3)  maintains  more 
intensive  and  frequent  interactions  with 
the  customer.  Thus,  contrary  to  the 
petitioners'  assertions,  we  frnd  that 
there  is  more  than  one  significant 
selling  frinction  that  occurs  at  LOT  C 
and  not  at  LOT  A/B.  We  discuss  each 
in  turn,  below. 

First,  while  it  is  not  the  only 
difference  between  LOT  C  sales  and 
LOT  A/B  sales,  inventory  maintenance 
is  a  principal  selling  function  that 
distinguishes  these  levels.  Since  LOT  C 
sales  are  made  out  of  stock,  the  affiliated 
resellers  at  LOT  C  have  the 
responsibihty  of  storing  merchandise 
before  purchasers  have  been  found.  The 
additional  responsibility  of  maintaining 
merchandise  in  inventory  also  gives  rise 
to  related  selling  functions  that  are 
performed  at  LOT  C.  These  include 
forecasting  of  regional  demand  for 
different  products,  inventory  planning, 
placing  orders  with  the  mill,  and 
Incurring  inventory  carrying  costs 
during  the  holding  period.  We  also  note 
that,  in  taking  merchandise  into 
inventory  at  LOT  C,  Borusan's  affiUated 
resellers  perform  dehvery-related 
functions  that  are  not  performed  at  LOT 
A/B,  including:  (1)  arranging  for 
shipment  of  merchandise  involved  in 
LOT  C  sales  from  the  mill  to  the 
affiliated  reseller's  warehouse;  and  (2) 
providing  immediate  local  delivery  of 
such  pre-positioned  inventory  once  the 
sale  is  made  to  the  final  customer.  See 
Borusan  Questionnaire  Response 
Section  A  (Borusan  section  A  response) 
at  14  (resellers  making  LOT  C  sales 
"specialize  in  providing  immediate 
local  delivery  of  standard  grades  which 
they  keep  in  inventory"). 

Tne  additional  forward  warehousing 
and  related  activities  performed  by  the 
affiliated  resellers  in  making  LOT  C 
sales,  as  described  above,  constitute  a 
distinct  set  of  selling  activities  separate 
fitjm  any  inventory  maintenance 
performed  at  the  mill.  Thus,  we  disagree 
with  the  petitioners'  contention  that, 
since  some  form  of  inventory 
maintenance  is  conducted  at  each  level 
of  trade,  any  differences  in  this  selling 
function  are  insufficient  to  support  a 
finding  of  different  levels  of  trade. 


Considering  the  additional  selling 
functions  associated  with  maintaining 
inventory  at  the  affiliated  reseller's 
warehouse  for  LOT  C  sales,  we  do  not 
accept  the  petitioners'  claim  that  the 
inventory  maintenance  performed  at 
Borusan's  mills  is  so  similar  to  the 
reseller  forward  warehousing  performed 
by  affiliated  resellers  making  LOT  C 
sales  as  to  render  the  differences  in 
inventory  maintenance  between  LOT  A/ 
B  and  LOT  C  sales  insignificant  for  our 
analysis. 

In  addition  to  the  inventory-and 
delivery-related  selling  activities 
described  above,  LOT  C  sales,  which  are 
typically  smaller-volume  sales,  involve 
customer-based  selling  activities 
specific  to  the  customers  involved  in 
such  sales,  which,  as  further  discussed 
below,  differ  in  the  aggregate  from  the 
customers  served  by  LOT  A/B.  These 
include  customer  education  and  advice 
on  the  suitabiUty,  uses,  and 
characteristics  of  Borusan's  products. 

Based  on  the  above  analysis  of  selling 
activities,  we  have  determined  that 
there  are  meaningful  distinctions 
between  LOT  A/B  and  LOT  C.  Aside 
bom  selling  functions,  we  also  consider 
the  type  of  customer  and  the  level  of 
selling  expenses  in  determining  whether 
sales  are  made  at  different  stages  of 
marketing.  See  Preamble  at  2731. 
Regarding  the  petitioners'  argiunents 
with  respect  to  customer  class,  while  we 
agree  with  the  petitioners  that  the  type 
of  customer  is  an  important  indicator  in 
identifying  levels  of  trade  [id.),  we 
disagree  with  their  assertion  that  the 
fact  that  both  levels  of  trade  involve 
some  sales  to  end-users  requires  a 
finding  that  there  are  no  customer 
differences  between  these  levels.  First, 
as  a  point  of  clarification,  Borusan's 
LOT  C  sales  are  made  not  only  to  end 
users,  but  also  to  local  distributors  and 
small  retailers.  Second,  the  relevant 
standard,  regardless  of  customer  labels, 
is  whether  the  customers  involved  at 
each  purported  level  of  trade  constitute 
purchasers  at  different  stages  in  the 
chain  of  distribution.  See  Antifriction 
Bearings  from  Fmnce  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  54053, 
54055  (October  17,  1997)  [AFBs  1995- 
96). 

The  record  evidence  before  us 
indicates  that  LOT  C  customers  occupy 
a  different  place  in  the  chain  of 
distribution  than  do  LOT  A/B 
customers.  At  LOT  C,  the  affihated 
resellers  tend  to  make  sales  in  small 
quantities  ("sometimes  just  a  few  pieces 
of  pipe  at  a  time")  to  these  customers. 
Borusan  section  A  response  at  13.  In 
contrast.  Borusan  makes  mill  direct 
sales  only  to  the  following  customers: 


affiliated  companies,  customers 
requiring  special  technical  services,  or 
customers  located  in  Istanbul  that 
purchase  at  high  voliune.  Id.  at  12. 

Finally,  with  respect  to  the  level  of 
selling  expenses  involved  at  each 
channel  of  distribution,  our  examination 
of  the  expenses  reported  on  home 
market  sales  indicates  that,  as  Borusan 
claims,  the  per-unit  indirect  selling 
expenses  are  higher  for  sales  made 
through  LOT  C  than  for  those  made  at 
LOT  A/B.  Consistent  with  the 
Department's  practice  and  regulations, 
we  have  considered  this  as  an 
additional  foctor  in  our  determination 
that  LOT  C  is  separate  from,  and  more 
advanced  than,  LOT  A/B. 

Comment  IB — Price  Differences 
Between  Levels  of  Trade 

The  petitioners  contend  that,  even  if 
the  E)epartment  correctly  determined 
that  Borusan's  LOT  C  sales  were  made 
at  a  different  level  of  trade  than  its  LOT 
A/B  sales,  the  De{>artment  erred  in 
granting  a  level-of-trade  adjustment 
with  respect  to  comparisons  made  to 
LOT  C  sales.  According  to  the 
petitioners,  Borusan  has  not 
demonstrated  that  any  price  differences 
that  exist  between  LOT  A/B  and  LOT  C 
are  due  to  the  difference  in  level  of 
trade.  The  petitioners  note  that  the 
Statement  of  Administrative  Action 
{Kxompanying  the  URAA  (SAA) 
provides  that  the  EVepartment  will  grant 
a  level-of-trade  adjustment  only  where 
there  is  a  difference  in  level  of  trade  and 
the  difference  affects  price 
comparability.  Therefore,  the  petitioners 
claim,  the  burden  is  on  Borusan  to 
demonstrate  a  "causal  link"  between  the 
difference  in  selling  functions  and  the 
difference  in  prices. 

The  petitioners  argue  that,  in  this 
case,  one  likely  reason  that  prices  for 
sales  at  LOT  C  are  higher  than  at  LOT 
A/B  is  because  of  the  smaller  volumes 
involved  in  LOT  C  sales.  In  this  respect, 
the  petitioners  reference  the  SAA  (at 
830)  for  the  proposition  that  the 
Department  must  "ensure  that  a 
percentage  difference  in  price  is  not 
more  appropriately  attributable  to 
differences  in  the  quantities  purchased 
in  individual  sales."  The  petitioners 
also  suggest  that  another  factor  in  higher 
LOT  C  prices  is  the  fact  that  trade 
discounts  are  offered  at  LOT  A/B  but 
not  at  LOT  C.  The  petitioners  conclude 
that,  because  Borusan  has  made  no 
effort  to  discoimt  the  impact  of  non- 
level-of-trade  factors  that  accoimt  for  the 
difference  in  prices,  it  is  not  entitled  to 
a  level  of  trade  adjustment. 

Borusan  responds  that  there  is  no 
provision  in  the  statute  or  regulations 
that  requires  that  there  be  a  causal  link 
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between  different  selling  functions  and 
differences  in  prices.  Rather,  Borusan 
asserts,  after  finding  separate  levels  of 
trade,  the  Department  need  only  find 
that  a  pattern  of  price  differences  exists 
at  different  levels  of  trade,  which  allows 
the  presumption  that  the  price 
differences  are  attributable  to  different 
levels  of  trade.  Borusan  agrees  in  part 
that  the  price  differences  here  arise 
because  of  a  difference  in  quantities 
sold  at  each  level;  however,  Borusan 
disagrees  with  the  petitioners' 
interpretation  of  the  SAA's  provision 
regarding  quantities  and  level-of-trade 
adjustments.  Borusan  argues  that  the 
petitioners  have  taken  this  quote  out  of 
context,  as  it  is  only  intended  to  be 
illustrative  of  the  Department's  concern 
against  double-counting  when  a  party 
claims  both  a  level-of-trade  adjustment 
and  an  adjustment  for  differences  in 
quantities. 

DOC  Position:  We  agree  with  the 
petitioners  that  we  may  adjust  for 
differences  in  levels  of  trade  only  when 
such  a  difference  is  "demonstrated  to 
affect  price  comparability,"  as  provided 
at  section  773(a)(7)(A)(ii)  of  the  Act. 
However,  this  sub-section  also  explicitly 
provides  for  how  any  such  effect  on 
price  comparability  is  to  be  determined, 
i.e.,  based  on  "a  pattern  of  consistent 
price  differences  between  sales  at 
different  levels  of  trade  in  the  country 
in  which  normal  value  is  determined." 
Id.  In  this  case,  as  stated  in  the 
preliminary  results,  we  determined  that 
a  pattern  of  consistent  price  differences 
existed  l)ecause  we  found  the  monthly 
average  prices  were  higher  at  one  level 
of  trade  for  virtually  all  models  and 
months  as  well  as  for  virtually  all  sales. 
See  Preliminary  Results  at  6158. 
Therefore,  we  cannot  accept  the 
petitioners'  argument  that  Borusan  must 
otherwise  demonstrate  a  "causal  link" 
between  the  difference  in  selling 
functions  and  prices  in  order  to  receive 
a  level-of-trade  adjustment  for 
comparisons  involving  LOT  C  sales. 

The  Department  ruled  definitively  on 
this  issue  in  Antifriction  Bearings  from 
France  et  al..  62  FR  2081,  2108  (January 
15, 1997)  (AFBs  1994-95).  In  addressing 
an  argument  made  by  the  petitioner  in 
that  case  that  various  respondents  had 
failed  to  demonstrate  that  differences  in 
prices  were  due  to  differences  in  the 
selling  functions  performed  at  each 
level  of  trade,  the  Department  stated: 

The  adoption  of  (the  pwtjtioner's)  "due  to" 
standard  would  impose  an  iudep>eadent 
causation  roquirement  upon  both  the  level- 
of-trade  adjustment  and  CEP-offset 
provisions.  Such  a  requirement  is  neither 
required  by  the  statute  nor  administratively 
teasible. 

Id. 


We  also  note  the  following  regarding 
the  petitioners'  arguments  concerning 
the  effect  on  prices  of  (1)  Borusan 's 
discount  policy  and  (2)  the  quantities 
sold  at  each  level  of  trade.  First, 
regarding  the  argument  that  the  lower 
net  prices  at  LOT  A/B  are  caused  in  part 
by  greater  discounts  granted  at  this  level 
versus  those  granted  at  LOT  C,  while  we 
agree  that  such  differences  in  Borusan 's 
discotmt  poUcy  between  levels  of  trade 
may  residt  in  lower  net  prices  at  LOT  A/ 
B,  this  does  not  change  that  fact  that 
such  differences  in  net  prices  between 
levels  of  trade  exist.  Regarding  the 
petitioners'  argument  concerning 
differences  in  quantities  sold,  the  SAA 
provision  cited  by  the  petitioners 
regarding  quantity  differences  vis  a  vis 
the  level-of-trade  analysis  concerns  the 
importance  of  not  double-cotmting  any 
quantity  adjustment  already  granted  (no 
quantity  adjustment  was  made  in  this 
case).  In  this  respect,  the  SAA  provides: 

Commerce  will  isolate  the  price  efiect,  if 
any,  attributable  to  the  sale  at  different  levels 
of  trade,  and  will  ensure  that  expenses 
previously  deducted  from  normal  value  are 
not  deducted  a  second  time  through  a  level 
of  trade  adjustment. 

SAA  at  830.  See  also  Senate  Report  on 
the  Uruguay  Round  Agreements  Act, 
which  provides  as  follows: 

[Slection  224  first  creates  section 
773(a)(7)(A)  providing  for  level  of  trade 
adjustments.  Under  this  new  provision. 
Commerce  is  directed  to  increase  or  decrease 
normal  value  to  make  due  allowance  for  any 
difference  (or  lack  of  difference)  between 
normal  value  and  ex{X)rt  price  or  constructed 
export  price  that  is  shown  to  be  wholly  or 
partly  due  to  a  difference  in  level  of  trade. 
To  avoid  double  counting,  however,  this  new 
section  expressly  precludes  level  of  trade 
adjustments  to  account  for  differences  for 
which  an  allowance  has  already  otherwise 
been  made. 

Joint  Report  of  the  Committee  on 
Finance  et  al.,  Uruguay  Round 
Agreements  Act.  S.  Rep.  No.  103-412.  at 
70  (1994)  (emphasis  added). 

Comment  IC — Reseller-Specific  Level- 
of-Trade  Adjustment 

The  petitioners  contend  that,  in  the 
event  the  Department  continues  to  grant 
a  level-of-trade  adjustment  for 
comparisons  involving  home  market 
sales  made  at  LOT  C.  it  should  make  the 
adjustment  on  a  reseller-specific  basis. 
The  petitioners  argue  that  this  is  a  more 
acctirate  methodology  because  it  reflects 
the  average  amoimt  of  additional 
inventory  maintenance  performed  by 
the  specific  reseller  involved  in  each 
transaction. 

Borusan  responds  that  there  is  no 
legal  basis  for  making  the  level-of-trade 
adjustment  on  a  reseller-specific  basis. 


Borusan  states  that  the  Department's 
revised  regulations  regarding  level  of 
trade  state  that  the  Dep>artment  will 
normally  calculate  the  amount  of  a 
level-of-trade  adjustment  by:  (1) 
calculating  the  weighted-averages  of  the 
prices  of  sales  at  the  two  home  market 
levels  of  trade;  (2)  calculating  the 
average  of  the  percentage  differences 
between  those  weighted-average  prices; 
and  (3)  applying  this  average  percentage 
difference  to  normal  value.  See  19  CFR 
351.412(e).  Thus,  Borusan  concludes, 
the  adjustment  is  to  be  made  using  a 
combined  weighted-average  of  all  sales 
at  a  particular  level  of  trade. 

DOC  Position:  We  agree  with  Borusan 
that  the  revised  regulations  provide  for 
a  weighted-average  adjustment.  Further, 
the  SAA  states  that  "any  adjustments 
imder  section  773(a)(7)(A)  will  be 
calculated  as  the  percentage  by  which 
the  weighted-average  prices  at  each  of 
the  two  levels  of  trade  differ  in  the 
market  used  to  establish  normal  value." 
See  SAA  at  830.  Accordingly,  we  have 
not  changed  the  marmer  in  which  we 
have  calculated  the  adjustment  for  these 
final  results. 

Comment  2:  Home  Market  Indirect 
Selling  Expenses 

The  petitioners  argue  that,  because 
Borusan  failed  to  follow  the  instructions 
in  the  Department's  initial  questionnaire 
regarding  one  of  its  two  reported  home 
market  indirect  selling  expense  fields, 
the  Department  should  re-calculate 
these  expenses  t)ased  on  adverse  facts 
available.  The  f)etitioners'  comments 
concern  the  INDIRSHl  expense,  for 
which  Borusan  calculated  separate 
factors  based  on  the  indirect  selling 
expenses  of  each  company  that  makes 
the  final  sale  to  the  unaffiliated 
customer  (i.e.,  expenses  incurred  by  the 
mills— Borusan  Boru  (BBBF).  Kartal 
Boru,  and  Bosas — for  LOT  A  s€des.  and 
■  expenses  incurred  by  resellers  for  LOT 
B  '  and  LOT  C  sales),  allocated  across 
home  market  sales  made  by  each 
company.  Borusan's  specific 
deficiencies  with  respect  to  the 
Department's  instructions  include  the 
following,  according  to  the  petitioners: 
(1)  the  failure  to  provide  a  Ust  of 
overhead  expenses  itemizing  the 
specific  elements  of  each  company's 
expenses,  and  (2)  the  submission  of 
worksheets  that  are  meaningless 
because  they  do  not  demonstrate  either 
the  amount  of  each  type  of  expense  or 


^  Although,  as  noted  above,  we  consider 
Borusan's  claimed  LOT  A  and  LOT  B  sales  to  be 
made  at  the  same  level  of  trade,  we  continue  to  refer 
to  sales  made  through  the  back -to-back  reseller 
channel  as  'LOT  B'  sales  for  ease  of  reference  and 
in  keeping  with  the  terminology  used  by  the 
interested  parties  in  this  case. 
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the  manner  in  which  it  was  derived  and 
allocated. 

The  petitioners  also  list  a  number  of 
indirect  selling  exi>ense  and  sales  values 
that  purportedly  do  not  reconcile  with 
Borusan's  Bnancial  statements.  Due  to 
the  proprietary  nature  of  this  list  of 
selling  expenses  and  sales  values,  we 
are  unable  to  summarize  or  address  the 
petitioners'  specific  comments  in  this 
regard.  We  address  these  claims  further 
in  the  Final  Results  Analysis 
Memorandum. 

Noting  that  the  Department  did  not 
conduct  a  verification  of  information 
provided  by  Borusan  in  this  review,  the 
petitioners  assert  that  the  accuracy  of 
the  Department's  margin  calculation 
depends  almost  entirely  on  Borusan's 
cooperation  and  responsiveness,  and 
maintain  that  Borusan's  disregard  of  the 
Department's  instructions  is  tantamount 
to  failing  verification.  The  petitioners 
claim  that  Borusan  should,  therefore,  be 
deemed  an  uncooperative  respondent, 
and  its  indirect  selling  expenses  should 
be  calculated  using  adverse  facts 
available,  based  on  the  precedent 
established  in  Olympic  Adhesives,  Inc. 
V.  United  States.  899  F.2d  1565,  1571 
(Fed.  Cir.  1990).  The  petitioners 
recommend  that  the  Department  apply 
the  highest  indirect  selling  expense 
factor  calculated  for  any  member  of  the 
Borusan  Group  to  each  producer  and 
reseller  in  the  Borusan  Group. 

Borusan  responds  that  its  indirect 
selling  expenses  were  adequately 
documented  and,  therefore,  should  not 
be  modified.  First,  Borusan  explains 
that,  in  response  to  the  Department's 
instructions,  it  provided  a  complete 
explanation  of  how  indirect  selling 
expenses  were  calculated  for  BBBF,  the 
largest  pipe  producer  in  the  Borusan 
Group,  and  for  Bozoklar,  an  affiliated 
reseller.  Second,  Borusan  explains  that, 
for  this  review,  it  used  the  same 
methodology  that  was  verified  and 
accepted  by  the  Department  in  the 
1993-94  and  1994-95  reviews. 

DOC  Position:  Consistent  with  the 
past  two  reviews  involving  this 
company,  we  have  accepted  Borusan's 
methodology  for  reporting  indirect 
selling  expenses. 

Section  776  of  the  Act  provides,  inter 
alia,  that  the  Department  shall  apply 
facts  available  if  an  interested  party 
withholds  information  that  has  been 
requested  by  the  Department.  In  this 
case,  there  is  no  basis  upon  which  to 
apply  facts  available  as  Borusan  has 
provided  the  necessary  information 
requested. 

First,  we  do  not  agree  with  the 
petitioners  regarding  the  adequacy  of 
the  supporting  documentation 
submitted  by  Borusan  concerning  its 


INDIRSHl  expense.  In  its  response  to 
our  supplemental  questionnaire, 
Borusan  provided  detailed  support  for 
indirect  selling  ex]}enses  incurred  by 
the  largest  pipe  producer  (BBBF)  and  by 
one  of  its  largest  resellers  (Bozoklar). 
See  Borusan  sections  A-D  supplemental 
questionnaire  response  (December  19, 
1997)  (Borusan  supplemental  response), 
at  Exhibits  13-14.  As  we  explain  further 
in  the  Final  Results  Analysis 
Memorandum,  this  docvmientation 
supports  the  reported  expense  and  is  in 
accordance  with  the  company's  normal 
books  and  records. 

Regarding  the  petitioners'  proposal 
that  we  treat  Borusan  as  if  it  had  failed 
verification  due  to  the  failure  to  provide 
information  requested  by  the 
Department,  as  noted  above,  we  have  no 
basis  for  that  decision;  accordingly,  we 
have  not  changed  the  calculation  of 
Borusan's  indirect  selling  expenses.  In 
addition,  we  note  that:  (1)  we  conducted 
successful  verifications  of  this  company 
in  the  past  two  administrative  reviews; 
(2)  no  verification  was  required  for 
Borusan  in  this  administrative  review; 
and  (3)  the  petitioners  did  not  request 
that  we  verify  Borusan's  data  in  tins 
review. 

Comment  3:  Allocation  of  Home  Market 
Inland  Freight  From  Plant  to 
Warehouse.  Warranty,  and  Interest 
Revenue 

The  petitioners  contend  that 
Borusan's  calculations  of  home  market 
inland  height  fit)m  plant  to  warehouse, 
warranty  expenses,  and  interest  revenue 
on  an  annual  basis  are  distortive  and 
should  have  been  calculated  on  a 
monthly  basis.  Citing  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Japan  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan  (TRBs 
from  Japan),  63  FR  2565  (January  15, 
1998),  the  petitioners  state  that  the 
Department's  practice  is  to  accept 
allocations  only  if  they  are  not  distortive 
and  the  respondent  is  fully  cooperative 
but  unable  to  report  the  information  in 
a  more  specific  manner. 

With  resf>ect  to  inland  height  from 
plant  to  warehouse,  the  petitioners 
argue  that  the  allocation  of  freight 
charges  across  the  entire  FOR  is 
distortive,  and  maintain  that  Borusan 
has  not  shown  that  it  is  unable  to  report 
this  expense  on  a  monthly  basis. 
Regarding  warranty  expenses,  the 
petitioners  assert  that  in  addition  to 
allocating  this  expense  on  an  aimual 
basis,  Borusan  has  failed  to  comply  with 
the  Department's  instructions  to  report 
such  expenses  on  a  model-specific 
basis,  or  on  the  most  product-specific 


basis  possible.  Regarding  interest 
revenue,  the  petitioners  claim  that 
Borusan's  customer-specific  allocations 
are  insufficient  because,  as  with  inland 
freight  and  warranty,  allocating  this 
revenue  on  a  yearly  basis  does  not 
properly  account  for  inflation  in  Turkey. 
The  petitioners  request  that  the 
Department  base  freight  charges  and 
warranty  expenses  on  adverse  facts 
available  by  not  deducting  these 
expenses  from  normal  value;  for  interest 
revenue,  the  petitioners  recommend  the 
highest  revenue  reported  for  any 
•  customer  during  the  FOR. 

Borusan  responds  generally  that:  (1) 
its  responses  to  the  Department's 
information  requests  concerning  these 
expenses  were  complete;  (2)  while  the 
Department  requested  further 
explanation  regarding  how  Bonisan 
calculated  these  charges,  it  never 
instructed  Borusan  to  recalculate  the 
expenses  once  Borusan  suppUed  these 
explanations;  and  (3)  the  petitioners 
have  provided  no  evidence  for  their 
assertion  that  Borusan's  methodology 
with  respect  to  these  expenses  is 
distortive. 

Regarding  inland  freight  expenses, 
Borusan  cites  to  its  supplemental 
questionnaire  response,  wherein  the 
company  provides  an  explanation 
regarding  why  it  would  be  extremely 
burdensome  to  tie  particular  freight 
invoices  to  particular  sales  invoices. 
Borusan  argues  that  its  approach  is 
reasonable  given  the  large  number  of 
home  market  sales.  In  addition,  Borusan 
notes  that  it  based  its  reporting  of  freight 
charges  on  calendar  year  1996,  which 
the  company  maintains  is  conservative 
since,  in  so  doing,  it  applied  an  average 
1996  charge  per  ton  to  FOR  sales, 
including  those  made  in  1997. 
According  to  Borusan,  it  is  the 
Department's  practice  to  accept  values 
from  the  fiscal  year  that  most  closely 
approximates  the  FOR  when  the  FOR 
spans  two  fiscal  years. 

Regarding  the  warranty  expense, 
Borusan  states  that  the  Ciepartment's 
supplemental  questionnaire  focused  on 
inquiring  into  why  Borusan  had 
calculated  warranty  expenses  on  a 
calendar-year  basis  instead  of  on  a  FOR 
basis.  Borusan  states  that  it  explained  in 
its  responses  the  calculation  of  warranty 
on  a  fiscal  year  basis  is  appropriate 
because  it  most  closely  reflects  the  FOR. 
Borusan  adds  that,  as  with  inland 
freight,  it  is  conservative  to  calculate 
home  market  warranty  expenses  on  a 
calendar-year  (1996)  basis  given  the 
high  inflation  rate  in  Turkey. 

Finally,  regarding  interest  revenue, 
Borusan  states  that,  as  explained  in  its 
supplemental  response,  it  is  unable  to 
tie  these  charges  to  individual 
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transactions.  Borusan  adds  that 
calculating  this  item  on  an  annual  basis 
is  less  distortive  than  a  monthly 
calculation  because  interest  collected  in 
one  month  generally  relates  to  invoices 
&om  a  prior  month. 

DOC  Position:  We  do  not  agree  with 
the  petitioners'  claim  that,  because 
Borusan's  home  market  inland  freight 
expense,  warranty  expense,  and  interest 
revenue  were  not  reported  on  a  monthly 
basis,  we  should  base  these  items  on 
adverse  facts  available.  However,  we 
have  determined  that  Borusan 
incorrectly  reported  home  market 
inland  freight  expenses  for  certain  LOT 
B  sales,  because  the  terms  of  sale 
indicate  that  these  expenses  were  not 
incurred  on  such  sales.  We  have  not 
adjusted  for  inland  freight  with  respect 
to  LOT  B  sales. 

We  first  address  the  petitioners' 
claims  regarding  monthly  versus  annual 
expense  allocations.  In  our 
supplemental  questionnaire,  we  asked 
Borusan  for  further  clarification 
regarding  a  number  of  aspects  of  its 
reporting  of  these  items,  including 
requests  for  further  descriptions  of  the 
allocation  methodologies  used  in 
calculating  the  per-unit  amounts 
reported  in  Borusan's  home  market  sales 
database.  Our  questions  concerned 
primarily:  (1)  the  allocation  of  the 
inland  freight  expense  to  subject  versus 
non-subject  merchandise;  (2)  the 
feasibility  of  reporting  the  inland  height 
expense  on  a  transaction-sj)ecific  basis; 
(3)  the  direct  versus  indirect  nature  of 
the  warranty  expense;  and  (4)  the 
rationale  for  reporting  the  warranty 
expense  on  a  calendar-year,  as  opposed 
to  FOR,  basis.  See,  e.g.,  questions  34-36, 
and  39,  of  the  Department's 
supplemental  questionnaire  (November 
21, 1997).  Borusan  addressed  each  of 
our  questions  in  turn  in  its 
supplemental  response.  See  Borusan 
Supplemental  Response  at  29-33. 
Borusan's  initial  questionnaire  response 
also  addressed  the  basis  for  its  reporting 
of  interest  revenue  using  a  customer- 
specific  methodology.  See  Borusan 
Questionnaire  Response  for  sections  B- 
D  (September  8, 1997)  (Borusan  sections 
B-D  response). 

While  we  requested  further 
information  regarding  various  aspects  of 
Borusan's  allocation  methodologies,  we 
did  not  request  the  company  to  report 
these  items  on  a  monthly  basis  in  either 
the  initial  or  the  supplemental 
questionnaire.  Given  that  we  did  not 
request  that  Borusan  report  these  items 
in  this  manner,  it  would  be 
inappropriate  to  resort  to  adverse  facts 


available  as  requested  by  the 
petitioners.* 

However,  we  did  not  deduct  freight 
expenses  reported  in  the  home  market 
sales  hsting  for  LOT  B  sales,  because 
Borusan  has  clearly  indicated  that  such 
sales  are  made  on  an  FOB-mill  basis. 
Borusan  allocated  its  freight  expenses 
on  a  reseller-specific  basis,  allocating 
total  freight  expenses  across  all  sales  by 
each  reseller,  regardless  of  whether  the 
sale  was  made  at  claimed  LOT  B  or  at 
LOT  C.  In  response  to  our  request  that 
it  report  inland  freight  expenses  on  a 
transaction-specific  basis,  Borusan 
explained  in  its  supplemental  response 
(at  30-31)  that  it  was  unable  to  do  so 
due  to  the  large  niunber  of  transactions 
involved,  and,  instead,  continued  to 
allocate  these  expenses  across  all  sales 
by  reseller.  Thus,  if  a  reseller  made  both 
LOT  B  and  LOT  C  sales,  Borusan 
reported  per-unit  freight  expenses 
(Inland  Freight,  Plant  to  Distribution 
Warehouse;  Inland  Freight,  Plant/ 
Warehouse  to  Customer)  for  both  LOT  B 
and  LOT  C  sales  made  by  that  reseller. 
In  providing  this  explanation,  Borusan 
referred  to  delivery  expenses  incurred 
on  "back-to-back"  sales.  However, 
Borusan  has  clearly  indicated,  in  a 
number  of  places  in  its  questionnaire 
responses  and  in  its  case  briefs,  that  the 
terms  of  sale  for  LOT  B  sales  do  not 
include  debvery.  See  Borusan  section  A 
response  at  13  (describing  the  deUvery 
process  on  LOT  B  sales:  "The  customer 
arranges  for  the  transportation  of  the 
merchandise  fiom  the  mill  to  the 
intended  destination.");  see  also 
Borusan  sections  B-D  response  at  B-15, 
regarding  terms  of  delivery  for  each 
channel  of  distribution:  see  also 
Borusan  rebuttal  brief  at  5:  ("LOT  B 
sales  involve  shipment  of  the 
merchandise  on  an  FOB-mill  basis 
directly  to  the  customers  without  the 
merchandise  entering  into  the  resellers' 
inventory.")  Although  one  element  of 
the  inland  freight  from  plant  to 
warehouse  expense  (truck  loading 
expense)  is  reportedly  incurred  on  all 
domestic  shipments  of  merchandise 
produced  by  one  mill  (BBBF),  Borusan 
provided  no  means  of  isolating  this 
expense  from  the  other  inland  freight 
expenses  that  it  did  not  in  fact  incur  on 
LOT  B  sales.  Accordingly,  for  these  final 
results,  we  have  not  made  a  deduction 
for  inland  freight  expenses  with  respect 
to  sales  made  at  LOT  B. 


'In  the  event  that  future  reviews  of  this  order  are 
requested,  we  will  recoruider  whether  to  request 
certain  selling  expense  information  on  a  monthly 
basis. 


Comment  4:  Pre-Sale  Warehouse 
Expenses 

The  petitioners  assert  that  the 
Department  should  deny  any 
adjustment  to  normal  value  for 
Borusan's  pre-sale  warehouse  expenses 
based  on  Borusan's  failure  to  quantify 
these  expenses  prop)erly.  According  to 
the  petitioners,  Borusan  did  not  take  the 
following  actions,  as  required  by  the 
initial  questionnaire:  (1)  Borusan  did 
not  list  all  warehouse  locations  used  to 
distribute  the  foreign  like  product;  (2) 
Borusan  did  not  follow  the  instructions 
that  it  report  as  pre-sale  warehouse 
expenses  direct  warehouse  expenses 
only,  and  that  it  include  indirect 
expenses  for  pre-sale  warehousing 
among  its  reported  indirect  selling 
expenses;  and  (3)  Borusan  did  not 
describe  how  the  indirect  and  the  direct 
costs  of  warehouse  operations  were 
separated.  The  petitioners  state  that, 
instead,  Borusan  simply  calculated  the 
reported  pre-sale  warehouse  expense  for 
each  reseller  by  dividing  the  total 
warehouse  expense  inciured  during 
1996,  including  indirect  expenses,  by 
the  total  quantity  of  goods  sold  out  of 
stock  in  1996.  In  hght  of  these  alleged 
failures  to  comply  with  the 
Department's  instructions,  the 
petitioners  assert  that  the  Department 
should  deny  any  deduction  to  normal 
value  for  pre-sale  warehouse  expenses. 

Borusan  responds  that  it  properly 
dociunented  its  pre-sale  warehouse 
expenses  inciirred  in  connection  with 
home  market  sales.  First,  Borusan 
claims,  the  Department's  policy, 
pursuant  to  section  773(a)(6)  of  the  Act, 
is  to  make  an  adjustment  to  normal 
value  for  warehouse  expenses,  such  as 
these,  that  are  incurred  at  remote  selling 
locations,  citing  Certain  Porcelain-on- 
Steel  Cookware  From  Mexico:  Final 
Results  of  Administrative  Review,  62  FR 
42496  (August  7, 1997)  (Cookware  fmm 
Mexico].  Borusan  adds  that  its 
calculation  of  pre-sale  warehouse 
expenses  was  prepared  according  to  the 
methodology  that  was  verified  and 
accepted  by  the  Department  during  the 
two  most  recent  reviews.  Finally, 
Borusan  states,  the  Department  did  not 
ask  in  a  supplemental  questionnaire  for 
additional  information  regarding 
Borusan's  calculation  of  pre-sale 
warehouse  expenses  and,  because  the 
petitioners  have  provided  no  evidence 
to  serve  as  a  basis  for  the  denial  of  an 
adjustment  for  Borusan's  pre-sale 
warehouse  expenses,  the  Department 
should  continue  to  make  this 
adjustment  to  normal  value. 

DOC  Position:  We  have  accepted  as  a 
movement  expense  the  pre-sale 
warehouse  expenses  claimed  by 
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Borusan.  With  respect  to  the  petitioners' 
concern  regarding  the  Usting  of 
warehouse  locations,  we  note  that 
Borusan  did  provide,  in  its  initial 
questionnaire  response  (at  Exhibit  B-7), 
a  list  of  locations  for  warehouses  leased 
by  its  affiliated  resellers.  (Borusan 
inciured  this  expense  for  sales  involving 
such  leased  warehouses  but  not  with 
respect  to  warehouses  owned  by  its 
affiUates.)  With  respect  to  the 
petitioners'  concern  regarding  direct 
versus  indirect  warehouse  expenses, 
first,  we  consider  warehousing  expenses 
that  are  incurred  after  the  foreign  like 
product  leaves  the  original  place  of 
shipment  as  movement  expenses.  See  19 
CFR  351.401(e)(2).  Second,  Borusan 
properly  isolated  this  expense  to  only 
those  sales  on  which  it  was  incurred. 
I.e.,  sales  of  merchandise  stored  in 
leased  warehouses.  Accordingly,  we 
have  accepted  Borusan's  reporting  of 
this  expense. 

Comment  5:  Packing  Costs 

The  petitioners  argue  that  Borusan 
failed  to  create  a  factual  record 
supporting  its  calculation  of  packing 
costs  for  both  the  comparison  market 
and  the  United  States  market  and, 
therefore,  the  Department  should 
calculate  Borusan's  packing  costs  using 
adverse  facts  available. 

First,  the  petitioners  claim  that 
sections  B  and  C  of  the  Department's 
questionnaire  instructed  Borusan  to  do 
the  following:  (1)  Describe  the  packing 
types  used  in  the  comparison  market 
and  those  used  to  prepare  merchandise 
for  shipment  to  the  United  States;  (2) 
submit  worksheets  listing  the  packing 
materials  used,  the  average  cost  of  each 
material,  how  much  of  each  material 
was  used,  the  average  labor  hours  by 
packing  type  and  the  average  per-hour 
labor  cost,  including  beneflts;  and,  (3) 
provide  a  list  of  overhead  expenses 
incurred  in  packing  and  demonstrate 
how  those  expenses  were  allocated  by 
packing  type. 

Instead,  the  petitioners  argue,  Borusan 
merely  stated  that:  (1)  It  packs  standard 
pipe  for  shipment  in  both  the  export 
and  the  domestic  markets  by  tying 
bundles  of  pipes  together  with  metal 
straps;  and.  (2)  the  reported  packing  cost 
includes  the  costs  of  labor,  materials 
and  overhead  inciirred  during  each 
month  allocated  over  the  total  metric 
tons  packed. 

The  petitioners  argue  further  that, 
while  section  D  of  the  Department's 
questionnaire  requests  a  complete  and 
detailed  description  of  each  stage  of  the 
production  process,  Borusan's 
description  of  the  packing  stage  merely 
states  that  the  pipe  is  meirked  and 
bundled  for  final  shipment.  While 


acknowledging  that  Borusan  lists  some 
packing  materials  in  response  to  this 
item,  the  petitioners  maintain  that 
Borusan  neglected  to  explain  whether 
all  bundles  are  packed  in  the  same 
manner,  or  to  report  the  quantities  and 
costs  of  each  packing  material  used. 
Likewise,  the  petitioners  argue,  Borusan 
failed  to  provide  average  labor  hours 
and  average  labor  costs  per  hour  for 
packing,  and  provided  no  explanation 
for  its  allocation  of  packing  overhead 
expenses.  Finally,  the  petitioners 
challenge  Borusan's  methodology  for 
allocating  packing  costs  by  weight,  and 
insist  that  packing  costs  in  the  pipe 
industry  are  largely  a  function  of  the 
number  of  pieces  being  packed,  not  the 
weight. 

For  these  reasons,  the  petitioners 
suggest  that,  consistent  vdth  Circular 
Welded  Non-Alloy  Pipe  and  Tube  From 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
37014,  37020  (July  10.  1997)  (Pipe  and 
Tube  from  Mexico),  the  Department 
should  double  the  average  reported 
home  market  packing  costs  and  use  that 
as  the  U.S.  packing  cost  as  adverse  facts 
available. 

Borusan  responds  that  the  petitioners' 
arguments  are  without  merit,  and 
maintains  that  the  petitioners  have 
overlooked  important  information 
contained  in  Borusan's  response.  First, 
Borusan  asserts  that  varnishing  costs  are 
materials  costs  (and  were  fully 
discussed  in  Borusan's  sections  B-D 
response  at  D-41-42)  and  not  packing 
costs  as  argued  by  the  petitioners. 
Second,  Borusan  claims  that  it  provided 
allocation  worksheets  (at  Exhibit  D-13) 
that  clearly  explain  thf  derivation  of  the 
reported  per-iuiit  costs  for  each  month 
of  the  FOR. 

With  respect  to  the  petitioners' 
argument  that  Borusan  failed  to  provide 
a  hst  of  variable  overhead  expenses 
incurred  in  packing,  Borusan  points  out 
that  it  reported  (at  D-8)  a  list  of  the 
packing  material  used  to  bundle  the 
pipes  for  shipment,  plus  the  amount 
and  description  of  each  overhead 
expense  incurred  in  packing. 

Finally.  Borusan  claims  that,  while 
the  petitioners  objected  to  Borusan's 
allocation  of  packing  costs  based  on 
weight,  they  offered  no  evidence  to 
support  a  claim  that  Borusan's 
allocation  methodology  is  distortive  or 
inacciu^te.  Instead.  Borusan  argues,  the 
methodology  is  reasonable  and. 
furthermore,  is  consistent  with  the 
methodology  verified  and  accepted  by 
the  Department  during  the  two  most 
recent  reviews. 

DOC  Position:  The  petitioners' 
argument  in  favor  of  calculating 
Borusan's  packing  costs  by  use  of 


adverse  facts  available  is  essentially 
two-pronged:  (1)  That  Borusan  has 
failed  to  act  to  the  best  of  its  abiUty  to 
provide  the  complete  information 
requested,  and  (2)  that  Borusan's  chosen 
methodology,  which  allocates  packing 
costs  on  the  basis  of  weight,  instead  of 
pieces,  is  not  reflective  of  actual 
practice  in  the  pipe  industry. 

Regarding  the  first  point,  Borusan 
listed  (at  D-8)  its  material  inputs  by 
type,  including  packing  materials. 
Further,  Borusan's  product  brochure  (at 
Exhibit  A-27)  explains  that  the 
merchandise  is  packaged  as  "bare 
bundles."  The  petitioners  have  provided 
no  evidence  to  indicate  that  Borusan  has 
neglected  to  report  all  packing  materials 
by  type. 

In  addition,  in  response  to  our 
questionnaire,  Borusan  provided  (at 
Exhibits  D-13,  r>-14  and  I>-15)  monthly 
transformation  cost  tables  for  its  three 
production  facilities.  Borusan  also 
provided  (at  Exhibits  D-21  and  I>-23, 
respectively)  worksheets  illustrating  the 
cost  calculations  for  the  highest  volume 
U.S.  product  and  the  highest  volume 
home  market  product.  Borusan 
explained  in  its  questionnaire  response 
(at  D-44)  that  all  of  the  costs  used  in 
Exhibits  D-13.  D-14  and  D-15  were 
taken  from  data  contained  in  the 
company's  internal  monthly  ledgers. 

Regarding  the  second  point,  we  note 
that  in  Pipe  and  Tube  From  Mexico,  the 
petitioners'  suggested  model  by  which 
we  use  adverse  facts  available  to 
calculate  packing  costs,  the  packing 
costs  were  calculated  on  a  weight  basis, 
the  same  methodology  challenged  as 
unreUable  by  the  petitioners  in  this 
review.  Furthermore,  our  acceptance  of 
Borusan's  methodology,  which  was 
verified  and  accepted  by  the  Department 
in  the  two  most  recent  reviews,  is 
consistent  with  prior  segments  of  this 
proceeding. 

Comment  6:  Allocation  of  Domestic 
Brokerage  and  Handling  on  U.S.  Sales 

The  petitioners  argue  that  Borusan 
should  not  have  reported  Turkish 
lashing  charges,  customs  charges, 
loading  charges,  and  port  fees  based  on 
the  weight  of  each  U.S.  shipment,  since 
such  charges  are  actually  incurred  on  an 
ad  valorem  basis.  The  petitioners 
explain  that  basing  such  charges  on 
weight  results  in  a  distortion  when 
entries  cover  merchandise  of  varying 
values.  Therefore,  the  petitioners  assert, 
the  Department  should  apply  the 
highest  domestic  brokerage  and 
handling  amount  reported  for  any  U.S. 
transaction  to  all  U.S.  sales  as  facts 
available. 

Borusan  responds  that  the  petitioners 
assertion  that  brokerage  and  handling 
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costs  are  incurred  on  an  ad  valorem 
basis  is  incorrect.  Borusan  asserts  that  a 
percentage  charge  contained  in 
Borusan's  response,  which  is  cited  by 
the  petitioner  in  support  of  its  claim 
that  these  expenses  are  incurred  on  an 
ad  valorem  basis,  is  in  fact  simply  the 
value-added-tax  rate  collected  on  the 
customs  charges  and  does  not  relate  to 
the  amount  of  the  customs  charges  in 
any  way. 

txX  Position:  The  information  on  the 
record  supports  Borusan's  position  that 
the  brokerage  and  handling  charges, 
which  Borusan  repxjrted  on  a  shipment- 
specific  basis,  reflect  the  actual  charges 
incurred  by  Borusan  in  connection  with 
its  U.S.  shipments.  See  Borusan  sections 
B-D  response  at  Exhibit  C-5.  Therefore, 
we  have  not  accepted  the  petitioners' 
arguments. 

Comment  7:  Interest  Expense  Factor 

The  petitioners  make  the  following 
comments  regarding  Borusan's  reported 
interest  expense  factor.  First,  they  raise 
a  general  allocation  claim,  i.e.,  that 
Borusan  incorrectly  calculated  this 
factor  by  taking  the  Borusan  Group 
companies'  annual  expense  amounts 
and  dividing  by  12.  The  petitioners 
propose  that,  as  in  the  1994-95  review, 
the  Department  should  allocate  the 
annual  interest  expense  reported  by 
Borusan  to  each  month  of  the  FOR  using 
the  ratio  of  monthly-to-annual-interest 
expenses  for  the  four  largest  of  the 
Borusan  Group  firms. 

Regarding  the  specific  items  that 
comprise  Borusan's  reported  interest 
expense,  the  petitioners  comment  on  the 
calculation  of  this  item  in  the 
preliminary  results  as  follows:  (1)  The 
Department  correctly  denied  the  claim 
made  by  Borusan  in  its  supplemental 
response  that  foreign  exchange  losses 
should  be  excluded  because  they  are 
due  to  inflation;  (2)  Borusan  incorrectly 
included  foreign  exchange  gains  related 
to  sales;  (3)  Borusan  incorrectly 
amortized  foreign  exchange  losses;  and 
(4)  Borusan  incorrectly  included  various 
income  items  as  offsets  to  its  financial 
expenses,  while  improperly  excluding  a 
miscelleineous  "other  financial 
expenses"  item.  Regarding  each  of  these 
items,  the  petitioners  also  claim  that  it 
is  not  possible  to  reconcile  Borusan's 
breakout  of  reported  income  and 
expense  items  with  the  totals  reported 
in  Borusan's  financial  statements. 

The  petitioners'  primary  argxmients 
concerning  each  of  these  issues  are  as 
follows.  With  respect  to  (1).  the 
petitioners  state  that  Borusan's  own 
financial  statement  treats  foreign 
exchange  losses  as  an  expense,  not  as  an 
inflation  adjustment.  Regarding  (2), 
while  the  petitioners  acknowledge  that 


gains  on  financial  assets  such  as  cash 
balances  are  appropriate  offsets  to 
financing  costs,  they  maintain  that 
Borusan  has  not  explained  sufficiently 
why  its  reported  gains  are  appropriate 
offsets,  particularly  in  light  of  the  fact 
that  the  Department  excluded  Borusan's 
foreign  exchange  gains  in  the  past  two 
reviews  (finding  that  Borusan's  reported 
foreign  exchange  gains  were  related  to 
sales,  not  production  operations). 
Regarding  (3),  the  petitioners  state  that 
exchange  rate  losses  should  not  be 
amortized  but,  instead,  all  period  losses 
should  be  included  in  the  interest 
expense  factor,  and  maintain  that 
Borusan  has  not  reported  this  expense 
in  accordance  with  its  normal  books  and 
records.  Finally,  with  respect  to  (4).  the 
petitioners  state  that  the  Department 
should  not  allow  Borusan's  claimed 
ofHsets  for  various  categories  of  interest 
income  (which  concern  offsets  other 
than  the  exchange  rate  gain  offset 
discussed  in  item  2,  above),  but  should 
include  the  "other  financial  expenses" 
item  because  Borusan  did  not  explain 
sufficiently  why  this  should  be 
excluded. 

While  Borusan  does  not  address  the 
petitioners'  general  comment  that  the 
Department  should  allocate  interest 
expenses  to  each  month  of  the  FOR 
using  the  ratio  of  monthly-to-annual- 
interest  expenses  for  the  four  largest  of 
the  Borusan  Group  firms,  it  does 
respond  to  each  of  the  other  comments 
raised  by  the  petitioners. 

First,  Borusan  contends  that,  as 
claimed  in  the  supplemental 
questionnaire,  exchange  rate  losses  are 
caused  by  inflation  and  should  not  be 
included  in  interest  expense.  Second, 
Borusan  states  that,  consistent  with  the 
two  most  recent  reviews,  it  did  not 
make  any  offset  for  exchange  gains 
related  to  sales.  Third,  Borusan 
disagrees  with  the  petitioners' 
contention  that  there  is  no  precedent  for 
Borusan's  amortization  of  exchange  rate 
losses  on  foreign  currency  debt.  In  fact, 
Borusan  claims,  it  is  the  Department's 
practice  to  amortize  such  translation 
losses  over  the  life  of  the  loan.  Fourth, 
Borusan  disputes  the  petitioners' 
suggestion  that  it  did  not  substantiate  its 
claimed  interest  income  offsets,  and 
maintains  that  its  "other  financial 
expenses"  item  should  be  excluded 
because  it  concerns  bank  commissions, 
which  are  reported  in  a  separate  field. 

DOC  Position:  We  first  note  that, 
consistent  with  prior  segments  of  this 
proceeding  and  with  the  petitioners' 
arguments  in  this  segment  of  the 
proceeding,  we  have  allocated  Borusan's 
interest  expenses  to  each  month  of  the 
FOR  using  the  ratio  of  monthly-to- 
annual-interest  expenses  for  the  four 


largest  of  the  Borusan  Group  companies. 
See  1994-95  Final  Results  at  69074. 

Regarding  the  petitioners'  comments 
on  the  calculation  of  the  interest  factor, 
we  agree  with  the  petitioners  that 
exchange  losses  on  foreign  currency 
debt  represent  a  cost  of  borrowing  and, 
therefore,  should  be  included  in  the 
financial  expense  calculation.  See  1 993- 
94  Final  Results  at  51632  ("The 
Department  has  clearly  estabhshed  that 
translation  losses  on  dollar- 
denominated  loans,  as  reflected  in  the 
company's  income  statement,  are 
appropriately  included  in  the  cost  of 
production  because  they  reflect  an 
actual  increase  in  the  amount  of  local 
currency  that  will  have  to  be  paid  to 
settle  these  loans.")  We  have  continued 
to  include  such  losses  in  the  interest 
expense  calculation. 

We  disagree,  however,  with  the 
petitioners'  assertion  that  none  of 
Borusan's  reported  exchange  rate  gains 
should  be  allowed.  Our  practice  is  to 
include  foreign  exchange  gains  as  an 
offset  to  finance  expenses  if  they  are 
related  to  the  cost  of  acquiring  debt  for 
purposes  of  financing  production 
operations,  and  to  exclude  this  item  if 
it  relates  to  sales.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey  (Rebar 
from  Turkey).  62  FR  9737.  9741  (March 
4. 1997);  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  from  Turkey, 
61  FR  30309,  30324  (June  14,  1996).  In 
applying  this  standard  in  the  prior  two 
segments  of  this  proceeding,  we  did  not 
allow  any  of  Borusan's  reported 
exchange  rate  gains  as  an  offset,  finding 
that  such  gains  "were  not  debt-related, 
but  rather  involved  export  sales 
activities  [i.e.,  the  gains  arising  from 
foreign-currency  denominated  export 
receivables)."  1994-95  Final  Results  at 
69074;  see  also  1993-94  Final  Results  at 
51632  ("In  this  case,  we  find  that 
foreign  exchange  gains  are  related  to 
sales,  not  production;  therefore,  they 
should  not  be  used  as  an  offset  for 
calculating  home  ma/ket  interest 
expenses.") 

However,  unlike  prior  reviews,  in  the 
instant  proceeding  Borusan  has 
included  in  its  interest  expense 
calculation  only  those  exchange  rate 
gains  related  to  cash  balances  and 
inventory,  while  excluding  those  related 
to  sales  (accounts  receivable).  See 
Borusan  sections  B-D  response  at 
Exhibit  D-20  (separating  exchange  rate 
gains  "earned  on  accounts  receivable" 
from  those  earned  on  "cash  balances 
and  other."  and  demonstrating  that 
these  two  items  equal  "total  foreign 
exchange  gains");  see  also  Borusan 
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supplemental  response.  Attachment  J*). 
Exchange  rate  gains  on  cash  balances 
and  inventory  are  short-term  in  nature 
and  do  not  constitute  a  separate 
investing  activity.  Accordingly,  we  have 
accepted  these  exchange  gains  as  an 
offset  to  finance  expenses. 

We  also  disagree  with  the  petitioners' 
contention  that  Borusan  should  not  be 
permitted  to  amortize  its  exchange  rate 
losses.  For  purposes  of  our  analysis,  it 
is  appropriate  to  amortize  the  foreign 
exchange  losses  over  the  life  of  the 
associated  debt,  since  the  gain  or  loss  is 
realized  only  as  the  loans  are  paid.  See, 
e.g.,  Reharfrom  Turkey  ai  9743. 
However,  we  also  disagree  with 
Borusan's  proposed  weighted-average 
amortization  of  the  foreign  exchange 
losses.  Instead,  we  have  amortized  the 
foreign  exchange  loss  incurred  on  each 
loan  over  the  life  of  the  associated  loan. 

Finally,  regarding  Borusan's  claimed 
"other  income"  offsets  and  its  rationale 
for  not  including  its  "other  financial 
expenses"  item,  we  note  the  following. 
First,  as  a  general  matter,  we  disagree 
with  the  petitioners'  contention  that  it  is 
not  possible  to  substantiate  the  breakout 
of  reported  income  and  expense  items 
from  the  totals  reported  in  the  financial 
statements,  in  fact,  other  than  an 
amount  called  discount  on  term 
transactions,  Borusan  provided  a 
detailed  breakdown  of  the  items  listed 
in  its  financial  expense  calculation  and 
a  brief  description  of  each  item  included 
therein.  See  Borusan  sections  B-D 
response  at  D-20. 

It  is  the  Department's  practice  to 
allow  a  respondent  to  offset  financial 
expenses  with  short-term  interest 
income  earned  from  the  general 
operations  of  the  company.  See,  e.g., 
Timken  v.  United  States,  852  F.  Supp. 
1040,  1048  (CIT  1994).  The  Department 
does  not,  however,  offset  interest 
expense  with  interest  income  earned  on 
long-term  investments  because  long- 
term  investment  does  not  relate  to 
current  operations.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel, 
Standard,  Line  and  Pressure  Pipe  From 
Italy.  60  FR  31981,  31991  (June  19, 
1995).  Therefore,  we  have  included 
income  offsets  that  Borusan 
demonstrated  were  short-term  in  nature. 
We  note  in  particular  that  the  largest 
such  offset,  Borusan's  'other  financial 
income,'  relates  to  short-term  bank 


'The  petitioner*  argue,  based  on  proprietary 
information,  that  the  information  provided  in  this 
exhibit  is  insufTicient  to  allow  the  Department  to 
change  its  position  from  the  past  two  reviews  and 
grant  an  offset  for  exchange  gains.  We  address  this 
aspect  of  the  petitioners'  argument  in  the  Final 
Results  Analysis  Memorandum. 


interest;  the  absence  of  long-term  notes 
receivable  on  Borusan's  financial 
statements  indicates  that  this  amount  is 
from  short-term  sources.  We  did  not 
allow  one  claimed  offset,  'discount  on 
term  transactions,'  for  which  Borusan 
failed  to  explain  either  the  source  of  the 
income  or  the  short  or  long-term  nature 
of  the  item. 

We  also  agree  with  Borusan  that 
'other  financial  expenses'  concern  bank 
commissions,  which  were  reported 
separately.  Accordingly,  we  have  not 
added  such  expenses  to  Borusan's 
interest  expense  calculation,  as 
requested  by  the  petitioners. 

Comment  8:  Purchases  From  Affiliated 
Suppliers 

The  p>etitioners  argue  that  the 
Department  should  revalue  the  costs  of 
coil  and  zinc  purchased  by  Borusan's 
mills  (BBBF,  Kartal  Bom,  and  Bosas) 
from  affiliated  parties.  The  petitioners 
state  that  the  following  data  in 
Borusan's  response  indicate  below- 
market  pricing  of  such  inputs:  (1) 
BBBF's  coil  purchases  from  an  affiliated 
party  covered  only  the  cost  of 
production,  plus  transportation, 
exclusive  of  the  affiliated  party's  selling, 
general  and  administrative  expenses  or 
profit;  and  (2)  proprietary  information 
in  Borusan's  response  (as  further 
described  in  the  Final  Results  Analysis 
Memorandum)  indicates  that  Kartal 
Boru's  and  Bosas'  coil  purchases,  and 
BBBF's  zinc  purchases  also  were  not 
made  at  market  prices. 

Borusan  responds  that  the  petitioners' 
allegation  regarding  prices  paid  to 
supphers  selectively  ignores 
information  provided  in  Borusan's 
supplemental  response  that 
demonstrates  that  the  mills  paid  market 
prices  for  affiliated  party  coil  and  zinc 
inputs.  Borusan  claims  that  the 
petitioners  distort  the  administrative 
record  by  characterizing  BBBF's  coil 
purchases  from  its  afilUated  supplier  as 
'substantial.' 

DOC  Position:  We  consider  the  inputs 
in  question  (coil  and  zinc)  to  be  major 
inputs  with  respect  to  the  production  of 
subject  merchandise.  Accordingly,  we 
have  valued  purchases  of  coil  and  zinc 
by  Borusan's  mills  from  affiliated 
parties  at  the  higher  of  the  cost  of 
producing  the  input,  the  transfer  price, 
or  the  market  price.  See  section  773(f)(3) 
of  the  Act;  see  also  19  CFR  351.407(b). 
We  describe  our  methodology  for  doing 
so  in  the  Final  Results  Analysis 
Memorandum. 

Comment  9:  G&A  and  Interest  Expense 

The  petitioners  argue  that  the  G&A 
and  interest  expense  factors  must  be 
recalculated  because  the  denominator 


(CCX^S)  includes  packing,  which,  when 
the  factors  are  applied  to  CDMs 
exclusive  of  packing,  imderstates  the 
G&A  and  interest  expense  calculations. 
The  petitioners  suggest  that  the 
Department  should  add  packing  to  COM 
to  correct  the  understatement  of  G&A 
and  interest  expenses,  citing  Circular 
Welded  Non-Alloy  Steel  Pipe  from  the 
Republic  of  Korea,  62  FR  55574,  55581 
(October  27, 1997). 

Borusan  responds  that  it  has  used  the 
same  methodology  in  the  two  most 
recent  reviews  and  that  this 
methodology  was  verified  and  accepted 
by  the  Department.  Borusan  contends 
that  packing  represents  an  insignificant 
portion  of  the  understatement  and  is 
more  than  offset  by  applying  historical 
G&A  and  interest  expense  factors  to 
replacement  costs. 

DOC  Position:  We  agree  with  the 
petitioners  and  have  added  packing  to 
COM  when  calculating  the  G&A  and 
interest  expenses.  Although  Borusan 
asserts  that  the  distortion  is  negligible, 
there  is  still  an  understatement  of  these 
expenses.  As  for  Borusan's  claim  that 
we  are  applying  a  historical  G&A  and 
interest  expense  factor  to  replacement 
costs,  both  G&A  and  interest  have  been 
adjusted  to  account  for  inflation  before 
calculating  the  G&A  and  interest 
expense  factors. 

Comment  10:  Circumstance-of-Sale 
Adjustment  for  Imputed  Credit 

Borusan  claims  that  the  Department 
failed  to  make  a  circimistance-of-sale 
(COS)  adjustment  to  normal  value  for 
imputed  credit  expenses  when  normal 
value  was  based  on  CV.  Borusan  argues 
that,  pursuant  to  section  773(a)(8)  of  the 
Act,  the  Department's  well-established 
practice  dictates  that  it  make  such  an 
adjustment,  citing,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rod  From 
Canada,  63  FR  9182,  9195  (February  24, 
1998);  TRB's  From  Japan  at  2583; 
Amended  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Fresh  Kiwi 
Fruit  From  New  Zealand,  62  FR  47440 
(September  9,  1997)). 

Tne  petitioners  respond  that:  (1)  due 
to  Borusan's  failure  to  quantify  the  COS 
adjustment  it  seeks,  no  such  adjustment 
is  warranted,  and  (2)  if  the  Department 
does  grant  a  COS  adjustment,  such 
adjustment  should  be  based  on  a  proper 
calculation  of  Borusan's  net  prices. 
Regarding  the  adequacy  of  Borusan's 
credit  calculation,  the  petitioners  claim 
that  Borusan  calculated  a  POR-average 
home  market  interest  rate,  and  maintain 
that  Borusan's  failure  to  provide 
monthly  interest  rates  makes  it 
impossible  to  properly  calculate  home 
market  credit  expenses  for  ptirposes  of 
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the  CDS  adjustment.  The  petitioners 
assert  that  the  various  interest  rates 
charged  to  Borusan  during  the  POR  vary 
widely,  and  suggest  that,  due  to  the  high 
inflation  in  Turkey,  it  would  be  unfair 
to  calculate  interest  expense  on  an 
average  basis.  Further,  the  petitioners 
add.  it  is  the  Department's  practice  to 
calodate  costs  on  a  monthly  basis, 
citing  Pipe  and  Tube  from  Mexico  at 
37016. 

The  petitioners  argue  in  the 
alternative  that,  if  the  Department  does 
make  the  COS  adjustment  requested  by 
Borusan,  imputed  home  market  credit 
expenses  must  be  based  on  a  proper 
calculation  of  Borusan's  net  prices. 
Specifically,  the  petitioners  argue, 
Borusan's  calculation  of  net  price  does 
not  include  a  deduction  for  the  quantity 
rebate  granted  to  certain  customers  by 
Borusan,  thereby  overstating  the  net 
price  to  which  the  credit  expense  is 
applied. 

DOC  Position:  Pursuant  to  section 
773(a)(8)  of  the  Act,  a  COS  adjustment 
for  home  market  imputed  credit 
expenses  should  be  made  when  CV  is 
the  basis  for  normal  value.  We  use 
imputed  credit  expenses  to  measine  the 
effect  of  a  specific  respondent's  selling 
practices  in  the  United  States  and  in  the 
comparison  market.  Because  Borusan's 
U.S.  sales  were  export  price  sales,  the 
adjustment  entails  adding  U.S.  imputed 
credit  to  the  CV,  and  subtracting  home 
market  imputed  credit  from  the  CV. 
Although  we  added  the  U.S.  imputed 
credit  for  the  preliminary  results,  we 
neglected  to  deduct  the  home  market 
imputed  credit.  We  have  made  this 
ooirection  for  the  final  results. 

We  disagree  with  the  petitioners* 
assertion  that,  because  Borusan  did  not 
calculate  its  home  market  credit 
expense  using  monthly  interest  rates, 
we  should  disallow  this  adjustment. 
Borusan  calculated  this  expense  on  a 
weighted-average  basis,  i.e.,  the  total 
principle  times  the  niunber  of  days 
utilized  for  each  short-term  loan.  This 
methodology  is  consistent  with  that 
used  in  calcvdating  interest  for  both  the 
1993-94  and  the  1994-95  reviews  of 
this  proceeding,  and  we  did  not  request 
that  Borusan  recalcxilate  this  expense 
using  monthly  interest  rates.  Under 
these  facts,  it  would  be  inappropriate  to 
deny  this  adjustment. 

We  also  disagree  that  a  deduction  for 
the  quantity  rebate,  as  proposed  by  the 
petitioners,  is  appropriate,  because  the 
quantity  rebate  is  not  part  of  the 
opportunity  cost  of  the  use  of  money  in 
each  sale.  Instead,  the  quantity  rebate  is 
given  after  payment  has  been  made  by 
Borusan's  customer. 


Final  Results  of  Review 

As  a  result  of  oiur  review,  we 
determine  that  the  following  margin 
exists  for  the  period  May  1, 1996, 
through  April  30, 1997: 


Manuf  acturer/expuc  ler 

Margin 
(percent) 

The  Borusan  Group 

0.G2 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidiunping 
duties  on  all  appropriate  entries.  As 
discussed  above,  because  the  number  of 
transactions  involved  in  this  review  and 
other  simplification  methods  prevent 
entry -by-en  try  assessments,  we  have 
calculated  importer-sp)ecific  assessment 
rates.  We  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales.  We  will  direct  Customs  to  assess 
the  resulting  percentage  margin  against 
the  entered  customs  values  for  the 
subject  merchandise  on  each  of  that 
importer's  entries  under  the  relevant 
order  during  the  review  period.*  While 
the  Department  is  aware  that  the  entered 
value  of  the  reviewed  sales  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  POR,  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  diuing  the 
POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  the  cash 
deposit  rate  for  Borusan  will  be  zero;  (2) 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  pubUshed  in  the 
most  recent  final  results  in  which  that 
manufactiuw  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manu&cturer  is,  the  cash  deposit  rate 


*  Ws  note  that,  in  the  praliminaiy  results,  wa 
srronaousiy  indicated  that  if  th«  ataessnrant  rate* 
that  wa  calculated  for  the  final  rasultj  were  de 
minimis,  we  would  not  instruct  Custonu  to  uaaaa 
duties.  However,  section  353.6  (b)  of  our  regulations 
requires  the  assessment  of  duties  for  any  importer- 
specific  assessment  rates  greater  than  zero. 
Accordingly,  we  have  not  disregarded  de  mininm 
rates  for  assessment  purposaa. 


will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  final  results  in  which  that 
manufacturer  participated;  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  be  14.74  percent,  the  aU  others  rate 
established  in  the  less- than- fair- value 
investigation.  These  deposit 
requirements  shall  remain  in  effect  until 
pubUcation  of  the  final  resiilts  of  the 
next  administrative  review. 

This  notice  also  serves  as  final 
reminder  to  importers  of  their 
responsibihty  to  file  a  certificate 
regarding  the  reimbiu^ement  of 
antidumping  duties  prior  to  Uquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbiusement  of  antidumping  duties 
occiured,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  Jtuie  18, 1998. 
Rkfaard  W.  Moreland. 

Acting  Assistant  Secretary  fm  Import 

A  dministra  tion . 

[PR  Doc.  98-17250  Filed  6-26-98:  8:45  am) 

■UJNQ  OOOe  M1«-0S-P 


DEPARTMENT  OF  CCMMMERCE 

National  Oceanic  and  Atmospharfc 
Administration 

National  Estuarlne  Research  Reserve 
System 

AGENCY:  Office  of  Ocean  and  Cotistal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

ACTIOH:  Notice  of  proposed  boimdary 
expansion  for  the  Padilla  Bay  National 
EstTiarine  Research  Reserve. 

SUMMARY:  The  Sanctuaries  and  Reserves 
Division  of  OCRM  is  considering  a 
requesting  by  the  Washington  State 
Department  of  Ecology  to  include  the  92 
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acre  Hat  Island  adjacent  to  the  boundary 
of  the  Padilla  Bay  National  Estuarine 
Research  Reserve  (PBNERR)  within  the 
PB^4ERR  boundary.  Hat  Island, 
currently  in  state  ownership,  contains 
primarily  forested  upland,  rocky  cliffs, 
rocky  shores,  and  intertidal  seagrass 
habitats.  The  island  supports  old  growth 
forests  dating  back  to  the  1600's.  active 
nesting  and  perching  habitat  for  state 
and  federally  threatened  and 
endangered  bird  species,  and  unique 
vegetative  communities  including  the 
"Idaho  bunchgrass"  recommended  for 
protection  by  the  Washington  State 
Natural  Heritage  Program.  It  provides 
ideal  research  and  education 
opportunities  for  the  PBNERR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Stevens.  Reserve  Manager,  Padilla 
Bay  National  Estuarine  Research 
Reserve,  Breazeale-Padilla  Bay 
Interpretive  Center,  1043  Bay  View- 
Edison  Road,  Mount  Vernon, 
Washington  98273;  Phone  (360)  428- 
1558  or  Nina  Garfield,  Sanctuaries  and 
Reserves  Division,  National  Oceanic  and 
Atmospheric  Administration,  SSMC4, 
11th  Floor,  Silver  Spring,  MD  20910; 
Phone  (301)  713-3141,  ext.  171. 
SUPPtEMENTARY  INFORMATIOM:  The 
Padilla  Bay  National  Estuarine  Research 
Reserve  (PBNERR)  was  designated  in 
1980  pursuant  to  section  315  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended.  16  U.S.C.  1461.  The 
PBNERR  includes  more  than  10,000 
acres  within  its  administrative  boundary 
comprising  eelgrass,  subtidal  sand  and 
mud  habitats,  and  an  upland  farm  area. 

Washington  State  requested  NOAA 
approval  to  amend  the  PBNERR 
boundary  to  include  the  state-owned 
Hat  Island  adjacent  to  the  current 
boundary.  For  several  years  Hat  Island 
has  been  discussed  for  possible 
inclusion  into  the  PBNERR  boundary. 
During  original  boundary  planning 
efforts  by  the  Governor's  Steering 
Committee  for  the  Reserve  in  1979-80. 
Hat  Island  was  recognized  as  a  valuable 
asset  for  inclusion,  but  due  to  its  private 
ownership  and  extreme  high  cost,  it  was 
decided  to  leave  it  outside  the  boundary 
and  only  include  the  two  islands 
(Saddlebag  and  Dot)  to  the  north  which 
were  already  owned  by  the  State. 
Interest  in  including  Hat  Island  at  a 
future  date  was  noted  in  the 
management  plan  for  future 
consideration.  In  the  early  1990's,  Hat 
Island  was  purchased  by  the  Nature 
Conservancy,  and  then  by  the  State  with 
funds  appropriated  for  the  Washington 
Wildlife  and  Recreation  Program,  with 
interim  management  responsibility 
granted  to  the  Washington  Department 
of  Natural  Resources  (WDNR). 


Discussions  between  the  Washington 
Department  of  Ecology  (the  PBNERR's 
managing  authority)  and  the  WDNR 
have  concluded  that  the  island  is  best 
suited  for  inclusion  in  the  PBNERR. 

The  inclusion  of  Hat  Island  into  the 
PBNERR  will  enhance  opportunities  for 
research,  monitoring,  education,  and 
management  of  Puget  Sound's  unique 
estuarine  resources. 

The  expansion  proposes  inclusion  of 
the  92  acres  Hat  Island  on  the  western 
boundary  of  the  PBNERR.  This  island  is 
dominated  by  forested  uplands, 
including  old  growth  stands  of  Douglas 
fir,  steep  rocky  cliffs,  unique  vegetative 
communities,  and  rocky  shoreline,  and 
intertidal  and  subtidal  seagrass 
communities. 

Any  person  wishing  to  comment  on 
the  proposed  boundary  expansion  may 
forward  written  comments  to  Ms.  Nina 
Garfield,  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National 
Oceanic  and  Atmospheric 
Administration,  1305  East- West 
Highway,  SSMC4, 11th  Floor,  Silver 
Spring.  MD  20910.  Comments  must  be 
submitted  no  later  than  thirty  (30) 
calendar  days  fi-om  issuance  of  this 
notice. 

(Federal  Domestic  Assistance  Catalog 
Number  11.420  (Coastal  Zone  Management) 
Research  Reserves.) 

Dated:  )une  22,  1998. 
Nancy  Foster, 

Asssistant  Administrator,  Ocean  Services  and 
Coastal  Zone  Managetnent. 
|FK  Doc.  98-17260  Filed  &-2&-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number  Customer  Service  Survey — 
Regulatory  Program,  U.S.  Army  Corps  of 
Engineers;  ENG  5065;  OMB  Number 
0710— (To  Be  Determined). 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  60,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  60.000. 

Average  Burden  Per  Response:  15 
minutes. 


Annua/  Burden  Hours:  15,000. 

Needs  And  Uses:  The  survey  form 
will  be  provided  to  the  public  when 
they  receive  a  regulatory  product, 
primarily  a  permit  decision  or  wetland 
determination.  The  information 
collected  will  be  used  to  determine 
what  areas  of  the  program  can  be 
improved  and  to  consider  policy  areas 
which  may  need  revision  to  improve 
customer  satisfaction.  Without  this 
customer  survey,  we  could  not  comply 
with  Executive  Order  12862,  "Setting 
Customer  Service  Standards,"  and 
would  have  to  rely  on  more  informal 
and  less  structured,  and  therefore  less 
effective,  methods  of  obtaining  pubUc 
input. 

Affected  Public:  Individuals  or 
Households;  Business  or  Other  For- 
Profit;  Not-For-Profit  Institutions; 
Farms;  State,  Local  or  Tribal 
Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  James  A.  Laity. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Laity  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  U.S.  Army 
COE,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing  WHS/DIOR,  1215 
Jefl^erson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-4302. 

Dated:  June  22,  1998. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  98-17160  Filed  6-26-98;  8:45  am] 
MUJNQ  CODE  SeOO-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DEARS)  Part  205, 
Publicizing  Contract  Actions,  and 
DEARS  252.205-7000.  Provision  of 
Information  to  Cooperative  Agreement 
Holders;  OMB  Number  0704-0286. 
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Type  of  Request:  Extension. 

Number  of  Respondents:  6,862. 

Responses  per  Respondent:  1 . 

Annual  Responses:  6,862. 

Average  Burden  per  Response:  1.1 
hours. 

Annual  Burden  Hours:  7,548. 

Needs  and  Uses:  This  information 
collection  requirement  pertains  to 
contractor  information  provided  to 
Cooperative  Agreement  Holders.  DFARS 
Subpart  205.4  and  the  clause  at  DFARS 
252.205-7000  require  that  defense 
prime  contractors  awarded  contracts 
over  $500,000  provide  to  cooperative 
agreement  holders,  upon  request,  a  list 
of  employees  or  offices  that  are 
responsible  for  entering  into 
subcontracts  under  defense  contracts. 
The  list  must  include  the  business 
address,  telephone  nimiber,  and  area  of 
responsibility  of  each  employee  or 
office.  The  purpose  of  the  cooperative 
agreements  is  for  the  agreement  holders 
to  provide  procurement  technical 
assistance  to  business  entities  within  a 
specified  geographic  area.  This  giiidance 
implements  10  U.S.C.  2416. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent  Obligation:  Required  to 
obtain  or  retain  benefits. 

0^fB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202^302. 

Dated:  June  22,  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-17161  Filed  6-26-98;  8:45  am) 

BILUNG  CODE  $000-0«-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  236, 
Construction  and  Architect-Engineer 
Contracts,  and  Related  Clauses  at 
252.236;  OMB  Number  0704-0255. 

Type  of  Request:  Extension. 

Number  of  Respondents:  2,740. 

Responses  per  Respondent:  1. 

Annual  Responses:  2,740. 

Average  Burden  per  Response:  100.96 
hours. 

Annual  Burden  Hours:  276,625. 

Needs  and  Uses:  This  information 
collection  requirement  pertains  to 
information  collections  applicable  to 
fixed-price  construction  contracts. 
Government  personnel  use  the 
information  generated  by  these 
collections  to  (a)  evaluate  contractor 
proposals  for  contract  modifications,  (b) 
determine  that  a  contractor  has  removed 
obstructions  to  navigation,  (c)  review 
contractor  requests  for  payment  for 
mobilization  and  determine 
reasonableness  of  costs  allocated  to 
mobilization  and  demobilization,  and 
(d)  determine  eligibility  for  the  20 
percent  evaluation  preference  for  U.S. 
firms  in  the  award  of  some  overseas 
construction  contracts.  This  request 
covers  the  following  requirements 
prescribed  in  DFARS  236.570. 
applicable  to  fixed-price  construction 
contracts:  (i)  DFARS  252.236-7000 
requries  contractors  to  submit  a  price 
breakdown  with  any  proposal  for  a 
contract  modification;  (2)  DFARS 
252.236-7002  requires  contractors  to 
notify  the  contracting  officer  of 
obstructions  in  navigable  waterways;  (3) 
DFARS  252.236-7003  requires 
contractors  to  provide  supporting 
documentation  when  submitting 
requests  for  payment  for  mobilization 
and  preparatory  work;  (4)  DFARS 
252.236-7004  permits  contracting 
officers  to  require  contractors  to  furnish 
cost  data  justifying  the  percentage  of  the 
cost  split  between  mobilization  and 
demobilization,  if  the  contracting  officer 
believes  that  the  proposed  percentages 
do  not  bear  a  reasonable  relation  to  the 
cost  of  the  work;  and.  (5)  DFARS 
252.233-7010  and  DFARS  252.236- 
7012  require  offerors  to  identify  their 
status  as  a  U.S.  firm  or,  when  contract 
performance  will  be  on  Kwajalein  Atoll, 
status  as  a  U.S.  or  Marshallese  firm. 
Affected  Public:  Business  or  Other 
For-Profit. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 
OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 


and  Budget,  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  23,  1998. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  9»-17162  Filed  6-26-98;  8:45  am) 

BILUNQ  CODE  SO0O-O4-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
National  Imagery  and  Mapping  Agency 
(NIMA) 

ACTION:  Notice  of  Advisory  Committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  National  Imagery  and 
Mapping  Agency  (NIMA)  will  meet  in 
closed  session  on  June  23-24. 1998  at 
the  National  Reconnaissance 
Organization,  14675  Lee  Road, 
Chantilly,  Virginia.  In  order  for  the  Task 
Force  to  obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  this  meeting  is  scheduled 
on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  the 
objectives  and  plans  of  the  National 
Imagery  and  Mapping  Agency  (NIMA) 
to  meet  the  needs  of  the  national  and 
military  intelligence  customers  as  they 
enter  the  21st  Century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-17158  Filed  6-26-98;  8:45  am] 

BILUNQ  COOE  5000  <M  M 


UMI 


Federal  Register / Vol.  63,  No.  124 /Monday,  June  29,  1998 /Notices 


35203 


DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
Test  and  Evaiuation 

action:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Test  and  Evaluation  will 
meet  in  closed  session  on  July  14-15, 
1998  at  Strategic  Analysis.  Inc.,  4001  N. 
Fairfax  Drive,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  the  entire 
range  of  activities  relating  to  Test  and 
Evaluation  and  recommend  new  and 
innovative  ways  that  the  T&E 
community  can  better  support  the 
warfighter. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  June  23. 1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  98-17159  Filed  &-26-98;  8:45  am] 

MLUNQ  CODE  5000  04  M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
28.  1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651. 


FOR  FURTHER  INFORMADON  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPt-EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  thi^urpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  IDepartment  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  wiU 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  23, 1998. 

Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 


Title:  Indian  Student  Eligibility 
Certification  Form  for  Formula  Grants  to 
Local  Educational  Agencies. 

Frequency:  Aimually. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  11,200. 
Burden  Hours:  3.100. 

Abstract:  The  Indian  Student 
EUgibility  Certification  Form  is  used  by 
LEAs  to  certify  the  number  of  eligible 
Indian  students  enrolled  within  their 
school  system  for  the  purpose  of 
generating  funds  under  the  Indian 
Education  Formula  Grant  Program  to 
LEAs. 

Office  of  Special  Education  and 
Rehabilitative  Services 

» 

Type  of  Review:  New. 

Title:  Early  Intervention  Program  for 
Infants  and  Toddlers  with  Disabilities 
(Part  C  of  the  Individuals  with 
Disabilities  Education  Act)  Self-Study 
Instrument. 

Frequency:  Every  3  or  4  years  per 
State,  based  on  the  monitoring  schedule. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  12. 
Burden  Hours:  3.360. 

Abstract:  Under  the  Early  Intervention 
Program  for  Infants  and  Toddlers  with 
Disabilities  (Part  C  of  the  Individuals 
with  Disabilities  Education  Act).  States 
are  required  to  maintain  and  implement 
a  Statewide,  comprehensive, 
coordinated,  multi  disciplinary, 
interagency  system  that  provides  early 
intervention  services  to  infants  and 
toddlers  with  disabilities  and  their 
families.  The  State's  lead  agency  for  Part 
C  is  responsible  for  the  monitoring  of 
programs  and  activities  within  the  State, 
and  the  Federal  government  must 
provide  technical  assistance  to  States  to 
carry  out  their  Part  C  responsibilities. 
The  self  study  instrument  provides 
technical  guidance  to  the  State,  and  is 
also  used  for  Federal  and  State 
monitoring  of  the  Part  C  program. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Section  704  Annual 
Performance  Report. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't.  SEAs  or 
LEAs. 
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Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  320. 

Burden  Hours:  44. 
Abstract:  Section  752(1){2)(A)  of  the 
Rehabilitation  Act  Amendments  of  1992 
(Attachment  A)  requires  each  grantee 
under  this  program  to  submit  an  annual 
report  to  the  Commissioner  of  the 
Rehabilitation  Services  Administration 
(RSA)  on  essential  demographic,  service 
and  outcome  information.  The 
information  collected  by  RSA  will  be 
used  to  evaluate  the  program,  including 
the  new  Government  Performance 
Results  Act  requirements,  and  make 
recommendations  to  Congress.  It 
provides  RSA  with  a  uniform  and 
efficient  method  of  monitoring  the 
program  for  compliance  with  statutory 
and  regulatory  requirements  and  to 
determine  substantial  progress  required 
for  funding  of  all  non-competing 
continuation  discretionary  grants.  The 
respondents  are  Centers  for  Independent 
Living  and  Designated  State  Units. 

|FR  Doc.  98-17187  Filed  &-26-98;  8:45  ami 

WLUMO  COOe  4000-01-P 

DEPARTMENT  OF  EDUCATION 

National  Board  of  the  Fund  (or  the 
Improvement  of  Postsecondary 
Education;  Meeting 

AGENCY:  National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  Education. 

ACTION:  Correction. 

summary:  On  June  16,  1998  a  notice  of 
the  proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education  was  published 
in  the  Federal  Register  (63  FR  32866- 
32867). 

This  notice  corrects  the  times 
allocated  for  the  closed  and  open 
sessions.  The  correct  times  for  the 
closed  sessions  are  from  8:30  a.m.  to 
12:00  p.m.,  and  from  2:30  p.m.  to  5:00 
p.m.  The  correct  time  for  the  open 
session  is  from  12:00  p.m.  to  2:30  p.m. 


FOR  FURTHER  INFORMATKDN  CONTACT: 
Charles  Karelis,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  Room  3100.  ROB  #3.  Washington, 
DC  20202-5175.  Telephone:  (202)  708- 
5750.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  Usted  in 
the  preceding  paragraph 

Dated:  June  19,  1998. 
David  A.  Longanecker. 
Assistant  Secretary  for  P^ttsecondary 
Education. 
[FR  Doc.  98-17139  Filed  6-26-98;  8:45  am) 

ULUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  1098-661-000;  FERC-661] 

Proposed  Information  Collection  and 
Request  (or  Comments 

June  23,  1998. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
August  28,  1998. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 


Regulatory  Commission,  Attn:  Michael 
Miller.  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC  Form  561 
"Annual  Report  of  Interlocking 
Positions"  (0MB  No.  1902-0099)  is 
used  by  the  Commission  to  implement 
the  statutory  provisions  of  Title  11, 
Section  211  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA)  (16  U.S.C.  825d)  which 
amended  Part  III  Section  305  ©  of  the 
Federal  Power  Act  (FPA).  Submission  of 
the  list  is  necessary  to  fulfill  the 
requirements  of  Section  211 — 
Interlocking  Directorates,  which  defines 
monitoring  and  regulatory  operations 
concerning  interlocking  directorate 
positions  held  by  utility  personnel  and 
possible  conflicts  of  interest.  The 
information  is  collected  by  the 
Commission  to  identify  persons  holding 
interlocking  position  between  public 
utilities  and  possible  conflicts  of 
interest.  Through  this  process,  the 
Commission  is  able  to  review  and 
exercise  oversight  of  interlocking 
directorates  of  public  utilities  and  their 
related  activities.  Specifically,  the 
Commission  must  determine  that 
individuals  in  utility  operations  holding 
two  positions  at  the  same  time  would 
adversely  affect  the  public  interest.  The 
Commission  can  employ  enforcement 
proceedings  when  violations  and 
omissions  of  the  Act's  provisions  occur. 
The  compliance  with  these 
requirements  is  mandatory.  The 
reporting  requirements  are  found  at  18 
CFR46.6.  and  131.31. 

Action:  The  Commission  is  requesting 
a  three- year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 


Number  of  responses  per  re- 
spondent 

(2) 


Average  burden  hours  per  re- 
sponse 

(3) 


2 


Total  arwxjal  burden  hours 
(1)x(2)x(3) 


1.600 


0.25 


400 


The  estimated  total  cost  to 
respondents  is  $21,052.  (400  hours 
divided  by  2,088  hours  per  year  per 
employee  times  $109,889  per  year  per 


average  employee  =  $21,052).  The  cost 
per  respondent  is  $13. 

The  reporting  burden  includes  the 
total  time,  e^ort,  or  financial  resources 


expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 
(2)  developing  acquiring,  installing,  and 
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utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Conunents  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 

Linwood  A  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-17184  Filed  6-26-98;  8:45  am) 

BILUNG  COOE  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  203S-006.  CO] 

City  and  County  of  Denver,  CO;  Notice 
of  Application  and  Applicant-Prepared 
EA  Accepted  for  Filing;  Notice 
Requesting  Interventions  and  Protests; 
and  Notice  Requesting  Comments, 
Final  Terms  and  Conditions, 
Recommendations  and  Prescriptions 

June  23, 1998. 

The  Applicant,  the  City  and  County  of 
Denver,  Colorado  acting  by  and  through 
its  Board  of  Water  Commissioners 
(Denver  W^ter),  proposes  to  continue  to 
operate  and  maintain  its  existing  Cross 
Reservoir  Project  and  to  construct  a 
hydroelectric  generating  facility  with  a 
capacity  of  not  more  than  5  megawatts 
(MW)  at  the  project.  The  Gross  Reservoir 
Project  is  on  South  Boulder  Creek  in 
Boulder  County,  Colorado.  The  project 
is  located  partially  on  lands  of  the 
United  States  administered  by  the  U.S. 
Forest  Service,  Roosevelt  National 
Forest,  and  the  Bureau  of  Land 
Management. 

The  existing  project  consists  of:  (1)  a 
3  40- foot-high  concrete  gravity  dam  with 
a  crest  length  of  1,050  feet;  (2)  a 
reservoir  with  a  surface  area  of  418  acres 
with  2-foot-high  flashboards  on  the  dam 
spillway;  and  (3)  a  valve  house,  located 
downstream  from  the  spillway  apron, 
containing  discharge  valves  that  release 
flows  onto  a  reinforced-concrete  splash 
pad.  The  applicant  proposes  to  install 
the  following  facilities:  (1)  a 
powerhouse,  reconstructed  out  of  the 
existing  valve  house,  containing  one 
turbine-generator  unit  wrjth  an  installed 
capacity  not  to  exceed  5  MW;  (2)  a 
switchyard,  located  between  the  dam 
and  the  powerhouse;  and  (3)  a  25- 
kilovolt  (kV),  1 -mile-long  transmission 
line,  interconnecting  to  the  Public 
Service  Company  of  Colorado  system 
and  replacing  an  existing  4.16-kV 
distribution  line. 

The  purpose  of  this  notice  is  to:  (1) 
update  interested  parties  on  the  Gross 
Reservoir  Project  application  process 
status:  (2)  inform  all  interested  parties 
that  the  Gross  Reservoir  applicant- 
prepared  environmental  assessment 
(EA)  and  final  license  application  filed 
with  the  Commission  on  April  29, 1998, 
are  hereby  accepted;  (3)  invite 
interventions  and  protests;  and  (4) 
solicit  comments,  final 
recommandations,  terms  and 
conditions,  or  prescriptions  on  Denver 
Water's  EA  and  final  license 
application. 


Applicant-Prepared  EA  Process  and 
Gross  Reservoir  Proiect  Schedule 

The  Energy  Policy  Act  of  1992  (Act) 
gives  the  Commission  the  authority  to 
allow  the  filing  of  an  applicant-prepared 
EA  with  a  license  application.  The  Act 
also  directs  the  Commission  to  institute 
procedures,  including  pre-application 
consultations,  to  advise  applicants  of 
studies  or  other  information  foreseeably 
required  by  the  Commission. 

On  September  10,  1996,  the  Director. 
Office  of  Hydropower  Licensing,  waived 
or  amended  certain  of  the  Commission's 
regulations  to  allow  for  the  processes  of 
license  application  and  applicant- 
prepared  EA  preparation  to  be 
coordinated. 

Natioal  Environmental  Policy  Act 
(NEPA)  scoping  was  conducted  on  the 
project  through  scoping  docimients 
issued  October  17, 1996,  and  March  19. 
1997,  and  in  pubhc  scoping  meetings  on 
November  7, 1996.  On  December  15, 
1997.  Denver  Water  issued  for  comment 
a  draft  license  application  and 
preliminary  draft  EA.  On  April  29.  1998, 
Denver  Water  filed  with  the 
Commission  the  final  license 
application  and  applicant-prepared  EA, 
copies  of  which  can  be  obtained  from 
Denver  Water. 

Commision  staff  have  determined  that 
some  additional  information  is  needed 
from  Denver  Water,  which  is  due  on 
July  10,  1998  (except  for  engineering 
drawings  of  Gross  dam,  which  are  due 
on  August  9,  1998).  Once  that 
information  is  received,  staff  will 
complete  and  issue  a  draft  EA  for 
comment.  Staff  anticipate  issuing  their 
draft  EA  by  the  end  of  1998,  and  intend 
on  incorporating  final  comments  into 
the  staff  draft  EA.  The  deadline  for  filing 
comments  on  the  application  pursuant 
to  this  notice  takes  into  account  the  staff 
additional  information  request. 
Therefore,  coramenters  should  have 
sufficient  time  to  review  Denver  Water's 
additional  information  before  filing  final 
comments. 

Interventions  and  Protests 

All  such  fiUngs  must:  (1)  bear  in  all 
capital  letters  the  title  "MOTION  TO 
INTERVENE",  (2)  set  forth  in  the 
heading  the  name  of  the  Applicant  and 
the  project  numtjer  of  the  appHcation  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
wi\h  the  requirements  of  19  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  Denver  Water.  All  motions 
to  intervene  must  be  received  60  days 
from  the  date  of  this  notice.  A  copy  of 
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any  motion  to  intervene  or  protest  must 
be  served  on  each  representative  of 
Denver  Water  specified  in  the  final 
application. 

Comments,  Final  Terms  and 
Conditions,  Recommendations  and 
Prescriptions 

Interested  parties  have  60  days  from 
the  date  of  this  notice  to  file  with  the 
Commission  any  final  comments,  final 
recommendations,  tenns  and  conditions 
and  prescriptions  for  the  Gross 
Reservoir  Project.  Denver  Water  will 
have  45  days  to  respond  to  those. 

Filing  Requirements 

The  above  documents  must  be  filed 
by  providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Acting  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-17199  Filed  6-26-98;  8:45  am] 

StLUNG  COOe  (717-01-M 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  MG98-1 2-000] 

Gulf  States  Transmission  Corporation; 
Notice  of  Filing 

June  23,  1998. 

Take  notice  that  on  Jime  15, 1998, 
Gulf  States  Transmission  Corporation 
(Gulf  States)  submitted  standards  of 
conduct  under  Order  Nos.  497  et  seq.^ 
and  order  Nos.  566  et  seq.^  Gulf  States 


•  Order  no.  497.  53  FR  22139  (June  14.  19««). 
FERC  Stats,  k  Regs.  1986-1990  1  30.820  (1988): 
Oder  No.  497-A.  Order  on  rehearing.  54  FR  52781 
(December  22.  1989).  FERC  SUts  It  Regs.  1986-1990 
1  30.S6«  (1989);  Order  So.  497-B,  order  extending 
sunset  date.  55  FR  53291  (December  28.  1990). 
FERC  SUts  k  Regs.  1986-1990  1  30.908  (1980): 
Order  No.  497-C.  order  extending  sunset  date,  57 
FR  9  (JanuAry  2.  1992).  FERC  SUU  &  Regs.  1991- 
1996  1  30,934  (1991 ).  rehearing  denied.  57  FR  5815 
(February  18,  1992).  58  FERC  161.139  (1992); 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  (D.C  Cir.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  FERC  Stats  k  Regs.  1991-1996  1 30.958 
(December  4.  1992).  57  FR  58978  (December  14. 
1992);  Order  No.  497-E.  orrfer  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4.  1994). 
65  FERC  1 61.381  (December  23.  1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994).  66  FERC 
1 61.347  (March  24. 1994);  and  Order  No.  497-G. 
order  extending  sunset  date,  59  FR  32884  (June  27. 
1994),  FERC  StaU  k  Regs.  1991-1996  1  30.996  (June 
17,  1994). 

'  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566,  59  FR  32885  (June  27. 
1994),  FERC  Stats  Ji  Regs.  1991-1996  1 30.997  (June 


States  that  it  is  filing  its  standards  of 
conduct  to  reflect  El  Paso  Energy 
Corporation's  recent  acquisition  of  Gulf 
States. 

Gulf  States  states  that  it  has  served 
copies  of  the  filing  upon  all  of  its 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  July  8.  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Ligwfood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-17194  Filed  6-26-98;  8:45  ami 

BH.UNO  COOC  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-61 7-000] 

Koch  Gateway  Pipeline  Company, 
Notice  of  Application 

June  23, 1998. 

Take  notice  that  on  June  16.  1998, 
Koch  Gateway  Pipeline  Company 
(Koch).  P.O.  Box  1478.  Houston.  Texas 
77251  filed  a  request  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  to  abandon  an  obsolete 
natural  gas  transportation  service 
authorized  in  Docket  No.  CP78-494 '  for 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas).  The  application  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Koch  proposes  to  abandon  an  obsolete 
transportation  service  formally  provided 
to  Columbia  Gas  pursuant  to  Koch's 
Rate  Schedule  X-111.  Koch  states  that 
Columbia  Gas  concurs  with  the 


17. 1994);  Order  No.  566-A.  order  on  rehearing.  59 
FR  52896  (October  20.  1994),  69  FERC  1 61.044 
(October  14. 1994);  Order  No.  S66-B,  oAeron 
rehearing.  59  FR  65707  (December  21. 1994).  69 
FERC  161.334  (December  14, 1994). 
'  See.  5  FERC  1 61.173  (1978). 


proposed  abandonment  and  that  no 
facilities  are  proposed  to  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  14. 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
no  motion  for  leave  to  intervene  is 
timely  filed,  or  if  the  Commission  on  its 
own  motion  believes  that  formal  hearing 
is  required,  further  notice  of  such 
hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Koch  to  appear  or  to  be 
represented  at  the  hearing. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-17189  Filed  6-26-98;  8:45  am] 

BILUNQ  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-621-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

June  23.  1998. 

Take  notice  that  on  June  16. 1998. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo.  New  York  14203,  filed  in 
Docket  No.  CP98-621-000  a  request 
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pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  relocate  sales  tap 
facilities  used  to  render  service  to  an 
existing  firm  transportation  customer, 
National  Fuel  Gas  Distribution 
Corporation  (Distribution),  located  in 
Elk  County.  Pennsylvania,  under 
National  Fuel's  blanket  certificate 
issued  in  Docket  No.  CP83-4-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  proposes  to  relocate  an 
existing  sales  tap.  designated  as  Station 
T-No.  1374.  utilized  for  transportation 
service  for  Distribution,  located  in 
Jefferson  County.  Pennsylvania. 
National  Fuel  states  that  the  new  station 
will  be  located  in  Elk  County. 
Pennsylvania,  approximately  three 
miles  east  of  the  existing  station,  which 
will  be  moved  in  its  entirety.  National 
Fuel  declares  that  it  is  necessary  to 
relocate  Station  T-No.  1374  because  the 
line  it  is  currently  located  on.  Line  F- 
97(S).  is  in  a  deteriorated  condition  and 
is  scheduled  for  abandonment.  National 
Fuel  asserts  that  it  will  submit  an 
application  pursuant  to  Section  7(b)  of 
the  Commission's  Regulations  in  the 
near  future  with  regard  to  Line  F-97(S). 

National  Fuel  declares  that  it 
anticipates  the  flow  at  the  new  station, 
also  designated  Station  T-1374.  will  be 
1.953  Mcf  per  day  with  a  maximum 
capacity  estimated  to  be  4.583  Mcf  per 
day.  National  Fuel  states  the  cost  of 
relocating  this  station  is  estimated  to  be 
$125,000. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
.of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  if  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc,  9»-17190  Filed  -26-98;  8:45  am] 

BILUNG  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockflt  No.  CP98-623-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Application  to  Abandon 

June  23. 1998. 

Take  notice  that  on  June  17. 1998. 
NorAm  Gas  Transmission  Company 
(NorAm).  P.O.  Box  21734.  Shreveport. 
Louisiana  71151  filed  under  Section 
7(b)  of  the  Natural  Gas  Act.  for  authority 
to  abandon,  ownership  interests  in  two 
offshore  Louisiana  gathering  faciUties. 
The  application  is  on  file  with  the 
QJmmission  and  open  to  public 
inspection. 

Specifically.  NorAm  proposes  to 
abandon  its  20.83%  ownership  interest 
in  a  10.34  mile,  20-inch  gathering  line 
extending  fi-om  Block  57  to  Block  32  in 
the  Eugene  Island  field.  NorAm  also 
proposes  to  abandon  its  18.79% 
ownership  interest  in  a  1.45  mile.  12- 
V4-inch  gathering  line  extending  from 
block  73  to  Block  72  in  the  N4ain  Pass 
Field. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  14. 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 


Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  NorAm  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 
[PR  Doc.  98-17191  Filed  6-26-98;  8:45  ami 

BILUNO  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-253-0001 

Wllllston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

June  23.  1998. 

Take  notice  that  on  June  19.  1998, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
fihng  revised  tariff  sheets  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  tariff  sheets  Usted  on  Appendix  A 
to  the  filing. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  make 
minor  tariff  modifications  and 
housekeeping  changes  necessary  to 
correct  and  clarify  its  Tariff  as  more 
fully  explained  in  the  filing. 

Williston  Basin  is  requesting  that  the 
tariff  sheets  be  made  effective  on  August 
1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  98-17200  Filed  6-26-98;  8:45  am) 
Mumo  CODE  erir-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA98-85-000] 

Charles  B  Wilson,  Jr.,  Inc.,  et  ai.; 
Notice  of  Petition  for  Dispute 
Resolution 

June  23. 1998. 

Take  notice  that,  on  June  15. 1998, 
Charles  B.  Wilson,  Jr..  Inc.,  Powell 
Petroleum,  Inc.,  Billy  R.  Powell,  Bronco, 
Ltd.,  Charles  Bruce  Wilson,  HI  and  Lea 
Wilson  (collectively:  Applicants)  filed  a 
petition  requesting  the  Commission  to 
resolve  the  dispute  they  have  with 
Colorado  Interstate  Gas  Company  (QG) 
as  to  whether  Applicants  owe  QG  any 
Kansas  ad  valorem  tax  refunds. 
Applicants  request  that  the  Commission 
find  that  ihey  have  no  Kansas  ad 
valorem  tax  refund  liability  to  CIG  for 
the  period  from  1983  to  1988,  based  on 
a  1988  Settlement  Agreement  between 
Applicants  and  CIG  (1988  Settlement). 
Applicants'  petition  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  Commission,  by  order  issued 
September  10, 1997,  in  Docket  No. 
RP97-369-000  et  al..^  on  remand  from 
the  DC  Circuit  Court  of  Appeals, ^ 
required  first  sellers  to  refund  the 
Kansas  ad  valorem  tax  reimbursements 
to  the  pipelines,  with  interest,  for  the 
period  from  1983  to  1988.  In  its  January 
28,  1998  Order  Clarifying  Procedures 
(82  FERC  1 61,059  (1998)1,  the 
Commission  stated  that  producers  (i.e., 
first  sellers)  could  file  dispute 
resolution  requests  with  the 
Commission,  asking  the  Commission  to 
resolve  the  dispute  with  the  pipeline 
over  the  amount  of  Kansas  ad  valorem 
tax  refunds  owed. 

Apphcants  state  that  the  QG  has 
attempted  to  collect  Kansas  ad  valorem 
tax  refunds  from  them  for  the  period 
from  1983  to  1988.  Applicants  contend 
that  these  efforts  are  a  breach  of  their 
1988  Settlement  with  QG,  because  the 
1988  Settlement  released  Applicants 
and  QG  from  all  claims  against  each 
other  relating  to  AppUcants'  gas 
purchase  agreement  with  QG. 
Applicants  also  state  that  they  will  be 
establishing  an  interest  bearing  escrow 
account  in  which  they  will  place  the 
involved  principal  and  interest 
(excluding  royalty  refunds).  Applicant 
requests  that  in  the  event  the  1988 


>  See  so  FERC  1 61,264  (1997);  order  denying 
reb'g  issued  January  28.  1998.  82  FERC  1 61.058 
(1998). 

'  Public  Service  Company  ofColomdo  v.  FERC, 
92  F.3d  1478  P.C  1996).  cert,  denied.  Nos.  96-954 
and  96-1230  (65  U.S.L.W.  3751  and  3754.  May  12. 
1997). 


Settlement  does  not  resolve  the  issue 
refund  liability,  then  Applicant  requests 
that  Commission  grant  an  adjustment 
relieving  Applicant  from  such  refund 
liability.  Applicants  also  reouest  that 
the  Commission  establish  a  briefing 
schedule  so  that  AppUcants  can  fully 
advise  the  Commission  of  their  position. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211. 
385.1105.  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to  , 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-17201  Filed  &-26-98;  8:45  am] 
aiUMQ  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

project  Nos.  2375-013,  Maine  and  8277- 
008,  Maine] 

International  Paper  Company  Otis 
Hydroelectric  Company;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

)une  23, 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  major  new  licenses  for 
the  Riley-Jay-Livermore  Project  and  Otis 
Hydroelectric  Project  located  on  the 
Androscoggin  River  in  Franklin, 
Androscoggin,  and  Oxford  Countries, 
near  the  Towns  of  Canton.  Jay, 
Livermore,  and  Livermore  Falls,  Maine, 
and  has  prepared  a  final  Environmental 
Assessment  (EA)  for  re-licensing  the 
projects.  In  the  EA,  the  Commission 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  projects 
and  has  concluded  that  approval  of  the 


projects,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  2-A.  of  the  Commission's  offices 
at  888  First  Street.  NE..  Washington  DC 
20426. 

For  further  information,  please 
contact  Monte  J.  TerHaar  at  (202)  219- 
2768  or  Patti-Leppert  Slack  at  (202) 
219-2767. 

Linwood  A.  Watson.  |r.. 
Acting  Secretary. 
(FR  Doc.  98-17186  Filed  6-26-98;  8:45  am] 

BILUNQ  OOOe  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  1984-056  Wisconsin  and 
11162-002  Wisconsin] 

Wisconsin  River  Power  Company, 
Wisconsin  Power  and  Light  Company; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

June  23, 1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  new  major  license  for  the 
Petenwell-Castle  Rock  Hydroelectric 
Project  located  on  the  Wisconsin  River 
in  Woods,  Juneau,  and  Adams  Counties 
near  Necedah,  Wisconsin,  and  the 
application  for  original  major  license  for 
the  Prairie  du  Sac  Hydroelectric  Project 
located  on  the  Wisconsin  River  in  Sauk 
and  Columbia  Counties  near  Prairie  du 
Sac,  Wisconsin,  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  proposed  licensing  actions.  In 
the  DEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  proposed  licenses,  and 
has  concluded  that  approval  of  the 
proposed  licenses,  with  appropriate 
measures,  would  not  constitute  major 
federal  actions  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Comments  should  be  filed  within  45 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Acting  Secretary,  Federal 
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Energy  Regulatory  Commission,  888 

First  Street.  N.E.,  Washington,  D.C. 

20426.  Please  affix  Project  No.  1984-056 

to  all  comments  on  the  Petenwell-Castle 

Rock  Project,  and  Project  No.  11162-002 

to  all  comments  on  the  Prairie  du  Sac 

Project.  For  further  information,  please 

contact  Peter  A.  Leitzke  at  (202)  219- 

2803. 

Linwood  A.  Witson,  Jr., 

Acting  Secretary. 

|FR  Doc.  98-17185  Filed  6-26-98;  8:45  am] 

BILLMQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Commission 
[Docket  No.  CPM-363-000] 

Etowah  LNG  Company,  LLC;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Etowah 
LNG  Project;  Request  for  Comments 
on  Environmental  Issues;  and  Notice 
of  Site  Visit,  Public  Scoping  Meeting, 
and  Technical  Conference 

June  23. 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
enviroiunental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
liquefied  natural  gas  (LNG)  storage  plant 
and  associated  pipeline  facilities 
proposed  in  the  Etowah  LNG  Project.' 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  an 
Etowah  LNG  Company,  L.L.C.  (Etowah) 
representative  about  the  acquisition  of 
an  easement  to  construct,  operate,  and 
maintain  the  proposed  facilities.  Etowah 
would  seek  to  negotiate  a  mutually 
acceptable  agreement.  However,  if  the 
project  is  approved  by  the  Commission, 
that  approval  conveys  with  it  the  right 
of  eminent  domain.  Therefore,  if 
easement  negotiations  fail  to  produce  an 
agreement,  Etowah  could  initiate 
condemnation  proceedings  in 
accordance  with  state  law.  A  fact  sheet 
addressing  a  number  of  typically  asked 
questions,  including  the  use  of  eminent 
domain,  is  attached  to  this  notice  as 
appendix  1.^ 


>  Etowah  LNG  Company,  L.L.C.'s  application  was 
filed  with  the  Commission  under  Section  7  of  the 
Natural  Gas  Act  and  Part  1S7  of  the  Commission's 
regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 


Summary  of  the  Proposed  Project 

Etowah  seeks  authority  to  construct 
and  operate  an  LNG  storage  plant  and 
associated  pipeline  facilities  in  Polk 
Comity,  Georgia.  The  proposed  LNG 
plant  would  be  located  approximately 
4.5  miles  northeast  of  Rockmart,  Georgia 
and  40  miles  northwest  of  Atlanta, 
Georgia.  The  purpose  of  the  facilities  is 
to  meet  winter  peak  shaving 
requirements,  including  those  of  Atlanta 
Gas  Light  Company  (AGLC)  and  the  Qty 
of  Austell  Gas  System. 

The  primary  components  of  the  LNG 
plant  would  include: 

•  A  750,000-barrel  double-wall  metal 
LNG  storage  tank  with  a  gas-equivalent 
capacity  of  2.5  billion  cubic  feet; 

•  A  pretreatment  and  Uquefaction 
system  with  a  capacity  of  15  million 
cubic  feet  per  day  (MMcfd); 

•  A  boil-off  recompression  system; 

•  A  vaporization  and  sendout  system 
with  a  design  capacity  of  300  MMcfd 
with  standby  vaporization  capacity  of 
up  to  200  MMcfd; 

•  Measurement  faciUties; 

•  Associated  control  and  hazard- 
protection  sustems;  and 

•  A  trucking  system  capable  of 
loading  20,000  gallons  per  hour.. 

Etowah  also  proposes  to  construct: 

•  Approximately  12.5  miles  of  12.75- 
inch-diameter  pipeline  (Etowah 
pipeline)  in  Polk  County,  Georgia.  The 
Etowah  pipeline  would  be  adjacent  to 
and  overlap  an  existing  utility  right-of- 
way  for  83  percent  of  its  route;  and 

•  A  1.3-mile-long  permanent  access 
road  and  new  bridge  extending  from  the 
plant  site  northward  to  Davis  Town 
Road. 

The  LNG  storage  tank  would  be 
approximately  149  feet  in  height  and 
250  in  diameter.  The  LNG  taidc  area 
would  be  surrounded  by  an  earthen 
berm  that  would  slope  towards  an 
impoundment  basin  that  together  form 
the  spill  containment  system.  The 
proposed  project  facilities  would  be 
designed,  constructed,  operated,  and 
maintained  to  comply  with  the  U.S. 
Department  of  Transportation  Federal 
Safety  Standards  for  Liquefied  Natural 
Gas  Facilities  (49  Code  of  Federal 
Regulations  [CFR]  Part  193).  The 
facilities  constructed  at  the  site  would 
also  meet  the  National  Fire  Protection 
Association  59A  LNG  standards. 

The  following  related 
nonjurisdictional  facilities  would  be 
constructed: 

•  AGLC  would  construct  and  operate 
approximately  16.8^milesof  24-inch- 


and  Files  Maintenance  Branch,  S88  First  Street, 
N.E..  Washington.  DC  20426.  or  call  (202)  200- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


diameter  pipeline  (Etowah-Mars  Hill 
Road  pipeline)  in  Polk,  Paulding,  and 
Cobb  Counties,  Georgia  connecting  the 
LNG  plant  to  AGLC's  distribution 
system.  The  Etowah-Mars  Hill  Road 
pipeline  would  be  adjacent  to  and 
overlap  an  existing  utility  right-of-way 
for  95  percent  of  its  route;  and 

•  Georgia  Power  would  construct  and 
operate  an  approximately  0.9-mile-long 
115  kilovolt  (kV)  overhead  electric 
powerline  collocated  with  AGLC's 
pipeline,  and  a  0.4-acre  115  kV  to  4,160 
volt  substation  connecting  the  LNG 
plant  to  the  new  Georgia  Power  electric 
powerline  in  Polk  Coimty,  Georgia. 

All  natural  gas  received  at  the  LNG 
facility  for  liquefaction  and  storage 
would  be  shipped  from  Southern 
Natural  Gas  Company's  (Southern) 
system  through  the  Etowah  pipeline. 
Vaporized  natural  gas  would  be 
transported  from  the  LNG  facility  either 
through  the  Etowah  pipeline  to 
Southern's  system  or  through  the 
Etowah-Mars  Hill  Road  pipeline  to 
AGLC's  system. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2.^  If  you  are 
interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  the  LNG  plant  would 
affect  approximately  50  acres  of  an  833- 
acre  site  owned  by  Etowah.  An 
additional  7.8  acres  would  be  disturbed 
during  construction  of  the  permanent 
access  road  to  the  site.  The  57.8  acres 
of  land  for  the  plant  site  and  access  road 
would  be  permanently  affected  by  the 
project. 

Construction  of  the  proposed  Etowah 
pipeline  would  affect  approximately 
132.3  acres  of  land,  including  temporary 
extra  work  areas.  Following 
construction,  about  50.5  acres  of  land 
would  be  maintained  as  new  permanent 
right-of-way. 

Construction  of  the  related 
nonjurisdictional  facilities  would  affect 
approximately  106.4  acres  of  land.  Of 
this,  about  0.4  acre  would  be  required 
for  the  substation,  4.2  acres  would  be 
required  for  the  powerline,  and  101.8 
acres  would  be  required  for  the  Etowah- 
Mars  Hill  Road  pipeline.  Following 
construction,  about  4.6  acres  would  be 
required  for  the  substation  and 
permanent  right-of-way  for  the 
powerline  and  61.1  acres  would  be 
required  for  the  permanent  right-of-way 
for  the  Etowah-Mars  Hill  Road  pipeline. 

The  EA  Process/Environmental  Issues 

The  National  Envirorunental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
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impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  the  general 
headings  listed  below.  We  have  already 
identified  several  issues  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Etowah.  This 
preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  Geology  and  Soils: 

— Effect  of  blasting  and  disposal  of  blast 

rock. 
— Landshde  potential  (moderate 

incidence  with  high  susceptibility). 
— Erosion  control. 
— Facility  site  and  right-of-way 

restoration. 

•  Water  Resources  and  Fisheries: 
— Groundwater  withdrawal  and 

discharge  to  surroimding  surface 

waters. 
— Effect  of  blasting  on  potable  water 

sources. 
— Effect  of  permanent  access  road  and 

bridge  on  Hills  Creek. 
— Crossings  of  35  perennial 

waterbodies. 
— Impact  on  Silver  Creek,  a  secondary 

trout  stream. 
— Hydrostatic  test  water  rates  and 

discharge  locations. 

•  Vegetation  and  WildUfe: 
Effect  of  facility  construction  and 

operation  on  wildlife  and  fisheries 
habitat,  including  federally  and  state- 
listed  threatened  and  endangered,  or 
sensitive  animal  and  plant  species 
and  their  habitats. 

— Impact  on  forested  wetlands. 

— Clearing  of  upland  forest. 

•  Culttiral  Resources: 

— ^Effect  on  historic  and  prehistoric 
sites. 
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— Native  American  and  tribal  concerns. 

•  Socioeconomics: 

— Impact  of  a  peak  workforce  of  about 
300  workers  on  housing  and  demands 
for  services  in  the  surrounding  area. 

— Impact  of  timber  removal  on 
landowners. 

— Long-term  effects  of  increased 
employment  and  tax  benefits  on  the 
local  economy. 

•  Land  Use  and  Transportation: 

— Crossing  of  one  recreation  area  leased 

by  the  Georgia  Department  of  Natural 

Riesources. 
— Effect  on  18  residences  within  50  feet 

of  the  construction  work  area. 
—Visual  effect  of  the  storage  tank  on  the 

surrounding  area. 
— Impact  on  fiiture  county  plans  (e.g.. 

schools,  roads). 
— Consistency  with  local  land  use  plans 

and  zoning 
— Impact  of  construction  and  operation 

traffic 

•  Air  Quality  and  Noise: 

— Air  quality  and  noise  impacts 
associated  with  construction  and 
operation. 

•  Pubhc  Safety: 
—Compliance  with  49  CFR  193  for 

exclusion  zones  (thermal  and  vapor 
gas  dispersion),  siting  criteria,  seismic 
criteria,  and  cryogenic  criteria. 

— Consequences  of  a  major  spill. 

— Design  and  operation  of  the  firewater 
system. 

— Assessment  of  hazards  associated 
with  natural  gas  pipelines. 

•  Cummulative  Impact: 

— Assessment  of  the  combined  effect  of 
the  proposed  project  with  other 
projects  which  have  been  or  may  be 
proposed  in  the  same  region  and 
similar  time  frame. 
We  will  also  evaluate  possible  site, 
routing,  and  system  alternatives  to  the 
proposed  project  or  portions  of  the 
project,  and  make  recommendations  on 
how  to  lessen  or  avoid  impacts  on  the 
various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  vtdll  consider  all 
comments  on  the  E^  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 


instructions  in  the  public  participation 
section  of  this  notice. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project 
By  becoming  a  commentor,  yoiu' 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
enviroimiental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  sites  and  routes,  and 
measures  to  avoid  or  lessen 
enviromnental  impact).  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P,  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  St..  N.E.,  Room  lA, 
Washington,  DC  20426. 

•  Laoel  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP98-363- 
999;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  )ulv  24,  1998. 

Beyond  aslting  for  written  conunents. 
we  invite  you  to  attend  our  public 
scoping  meeting  that  will  be  held  on 
July  13,  1998.  at  7:00  p.m.  at  the 
Rockmart  Community  Center,  604 
Goodyear  Street.  Rodanart,  Georgia. 
This  public  meeting  will  be  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  comments  on  the  proposed 
project.  The  staff  will  also  visit  the 
proposed  LNG  plant  site  and  pipeline 
routes  on  July  13,  1998. 

On  July  14,  1998,  at  8:30  a.m..  the 
FERC  staff  will  meet  with 
representatives  of  Etowah  to  conduct  a 
cryogenic  design  and  engineering 
review  of  the  proposed  LNG  facilities. 
This  technical  conference  will  be  held 
at  the  Northwest  Atlanta  Hilton,  2055 
South  Park  Place,  Atlanta,  Georgia.  The 
discussion  will  initially  be  limited  to 
the  staff  and  members  of  the  applicant's 
staff  who  have  expertise  in  the  given 
topics.  Other  attendees  will  be  given  the 
opportunity  to  ask  questions  on  the 
above  issues  after  the  initial  discussions 
have  concluded. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 


UMI 
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Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
services  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  According  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  bedh  viewed  as  good  cause  for  late 
intemvention.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project,  site  visit,  and 
technical  conference  is  available  from 
Mr.  Paul  McKee  of  the  Commission's 
Office  of  External  Affairs  at  (202)  208- 
1088. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-17183  Filed  6-26-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Tendered  for  Filing  With  the 
Commission 

June  23, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  New 
License  (Tendered  Notice). 

b.  Project  No.:  372-008. 

c.  Date  filed:  June  12,  1998. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Lower  Tule  River 
Hydroelectric  Project. 

f.  Location:  On  the  North  and  South 
Forks  of  the  Middle  Fork  Tule  River  in 
Tulare  County,  California,  partially 
within  the  boundaries  of  the  Sequoia 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  C.  Edward 
Miller,  Manager,  Hydro  Generation, 
Southern  California  Edison  Company, 
2244  Walnut  Grove  Avenue,  P.O.  Box 
800,  Rosemead,  California  91770,  (626) 
302-1564. 

i.  FERC  Contact:  Nan  Allen  at  (202) 
219-2938. 

j.  Description  of  Project:  The  existing 
project  consists  of:  (1)  a  15-foot-high, 
concrete  dam;  (2)  a  5-foot-high,  rubble 
masonry  dam;  (3)  a  31,802-foot-long 
flow  line;  (4)  a  2, 8 15-foot- long  steel 
penstock;  (5)  a  3.37  acre-foot  forebay;  (6) 
a  powerhouse  containing  two  turbine- 
generator  units  with  a  total  installed 
capacity  of  2.520  kilowatts  (kW);  and  (7) 
a  2,352-foot-long  tailrace. 

k.  Under  Section  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  California  State 
Historic  Preservation  Officer,  as 
required  by  Section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
IFR  Doc.  98-17188  Filed  6-26-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CTTAHON  Of  PREVIOUS 
announcement:  June  22.  1998.  63  FR 
33924. 

PREVIOUSLY  ArmOUNCED  TIME  AND  DATE  OF 
MEETING:  June  24,  1998,  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  and  Companies  have 
been  added  on  the  Agenda  scheduled 
for  the  June  24, 1998  meeting. 


Item  Uo. 


Item  No. 


CAE-19 


Docket  No.  and  company 


Docket  No  and  company 


ER98-441-000  and  001,  Soutti- 
em  California  Edison  Com- 
pany. 

ER98-495-000  and  001,  Pacific 
Gas  and  Electnc  Company. 

ER9&-496-000  and  001,  San 
Diego  Gas  &  Electric  Com- 
pany. 


EC96-19-007  and  ER96-1663- 
008.  Padfic  Gas  and  Electric 
Company,  Southern  California 
Edison  Company  and  San 
Diego  Gas  &  Electric  Com- 
pany. 


David  P.  Boer^rs, 

Acting  Secretary. 

(FR  Doc.  98-17324  Filed  6-25-98;  11:39  am] 

BILLING  COOC  C717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-67-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Refund  Report 

June  23, 1998. 

Take  notice  that  on  June  19, 1998, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  a  refund 
report  pursuant  to  Ordering  Paragraph 
(C)  of  the  Commission's  February  22, 
1995  order  in  Gas  Research  Institute 
(GRI),  Docket  No.  RP95-124-000. 

Algonquin  states  that  on  May  29, 
1998,  Algonquin  received  its  share  of 
Uie  GRI  refund  totaling  $866,955.00. 

Algonquin  states  that  on  June  6,  1998, 
each  eligible  firm  customer  was  redited 
its  pro  rata  share  of  the  GRI  refund. 

Algonquin  states  that  copies  of  the 
filing  were  served  on  each  of  its  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  ^lotions  or  protests  must  be 
filed  on  or  before  June  30,  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-17193  Filed  6-26-98;  8:45  am) 

BtLUNQ  COOe  t717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CT98-56-000) 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  GRI  Refunds 

June  23.  1998. 

Take  notice  that  on  June  19. 1998, 
Iroquois  Gas  Transmission  System.  L.P. 
(Iroquois)  tendered  for  filing  a  report  of 
Gas  Research  Institute  (GRI)  refunds  to 
Iroquois  for  the  period  from  January  1, 
1997  to  December  31,  1997. 

Iroquois  states  that  the  refund  credits 
have  been  based  on  the  total  refund 
from  GRI  to  froquois  of  $309,562  and 
that  credits  were  given  to  all  eligible 
firm  customers.  * 

froquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  June 
30,  1998.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will  , 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to^ 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 

[FR  Doc.  98-17192  Filed  6-26-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6117-6] 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

agency:  Envfronmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Gulf  of 

Mexico  Program  Management 

Committee. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Management  Committee  will  hold  a 
meeting  at  the  Nassau  Bay  Hilton, 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Giattina,  Director,  Gulf  of 


Mexico  Program  Office,  Building  1103, 
Room  202.  Stennis  Space  Center.  MS 
39529-6000  at  (228) 688-1172. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Gulf  of  Mexico  Program 
Management  Committee  will  be  held  at 
the  Nassau  Bay  Hilton.  Houston.  Texas. 
The  committee  will  meet  from  1:00  P.M. 
to  5:00  P.M.  on  July  22  and  from  8:30 
A.M.  to  3:00  P.M.  on  July  23.  Agenda 
items  will  include:  Multi-Year 
Performance  Plan  Review;  Overview  of 
Clean  Water  Action  Plan 
hnplementation;  FY  1999  Funding 
Guidance  criteria  discussion;  and  Gulf 
of  Mexico  Program/Gulf  NEP  Compact 
overview. 

The  meeting  is  open  to  the  public, 
lames  D.  Giattina, 
Director,  Gulf  of  Mexico  Program. 
[FR  Doc.  98-17261  Filed  6-26-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«117-5] 

Gulf  of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

AGENCY:  Envfroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Gulf  of 
Mexico  Program  Citizens  Advisory 
Committee. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Citizens  Advisory  Committee  will  hold 
a  meeting  at  the  Nassau  Bay  Hilton, 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Giattina.  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103, 
Room  202,  Stennis  Space  Center,  MS 
39529-6000  at  (228) 688-1172. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Gulf  of  Mexico  Program  Qtizens 
Advisory  Committee  will  be  held  at  the 
Nassau  Bay  Hilton,  Houston,  Texas.  The 
committee  will  meet  from  10:00  A.M.  to 
5:00  P.M.  on  July  21.  Agenda  items  will 
include:  Multi-Year  Performance  Plan 
and  FY  1999  Funding  Guidance 
discussion;  Coastal  watershed/ estuary 
approach  to  assisting  Gulf  States;  and 
CAC  Membership  &  attendance  update 
and  discussion. 

The  meeting  is  open  to  the  public. 
James  D.  Giattina, 

Director,  Gulf  of  Mexico  Program. 

(FR  Doc  98-17262  Filed  6-26-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«117-2] 

Regulatory  Reinvention  (KL)  Pilot 
Projects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  Lucent 
Project  XL  E)raft  Umbrella  Final  Project 
Agreement  and  Related  Documents. 

SUMMARY:  EPA  is  today  requesting 
comments  on  a  proposed  Project  XL 
Final  Project  Agreement  (FPA)  for 
Lucent  Technologies,  Inc.  The  FPA  is  a 
voluntary  agreement  developed 
collaboratively  by  Lucent,  stakeholders, 
the  Commonwealth  of  Pennsylvania, 
and  EPA.  Project  XL,  annoimced  in  the 
Federal  Register  on  May  23,  1995  (60 
FR  27282),  gives  regulated  sources  the 
flexibility  to  develop  alternative 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements'  on  the 
condition  that  they  produce  greater 
environmental  benefits.  EPA  has  set  a 
goal  of  implementing  a  total  of  fifty 
projects  undertaken  in  full  partnership 
with  the  states. 

The  draft  FPA  is  based  on  an  existing 
third-party  certified  environmental 
management  system  (EMS)  for  Lucent's 
entire  global  microelectronics  business 
unit,  in  fulfilhnent  of  the  ISO  14001 
standard  for  EMSs.  The  draft  FPA 
would  allow  Lucent  to  use  the  existing 
EMS  as  a  framework  for  developing 
specific  proposals  involving  regulatory 
flexibility  such  as  simplifying 
permitting,  record  keeping,  and 
reporting  requirements,  while  driving 
continual  improvement  and  pollution 
prevention  programs.  The  draft  FPA 
would  provide  a  "test  bed"  to  determine 
the  broad  applicability  of  ISO  14001  as 
a  vehicle  for  determining  and  managing 
regulatory  flexibility  while  achieving 
superior  environmental  performance. 

Lucent's  proposed  project  is  a  multi- 
regional  attempt  to  incorporate 
environmental  management  practices 
across  the  entire  business  unit.  The 
parties  anticipate  that  the  EMS  will 
foster  superior  environmental 
performance  by  identifying 
opportunities  to  reduce  Lucent's 
environmental  impact.  EPA  Regions  3 
and  4  are  intended  sites  for  facility- 
specific  projects.  Each  facility-specific 
addendum  to  the  umbrella  FPA  v«ll 
also  demonstrate  superior 
environmental  performance.  The 
regulatory  flexibility  necessary  to 
implement  specific  projects  will  be 
discussed  in  each  facility-specific 
addendum. 
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As  part  of  its  EMS,  Lucent  has 
established  facility-specific  Local 
Environmental  Advisory  Groups 
(LEAGs)  for  all  of  its  facilities  globally. 
Each  LEAG  is  composed  of  local 
stakeholders  including  environmental 
organizations,  community  groups, 
employees,  and  other  interested 
citizens.  The  LEAGs  provide  input  on 
the  XL  project  and  the  EMS.  The  LEAGs 
unanimously  approved  the  draft 
umbrella  FPA. 

DATES:  The  period  for  submission  of 
comments  ends  on  July  29, 1998. 
ADDRESSES:  All  comments  on  the  draft 
Final  Project  Agreement  should  be  sent 
to:  Rich  Kampf,  U.S.  EPA.  Region  HI, 
841  Chestnut  Street  (3WP00). 
Philadelphia,  PA  19107,  or  L.  Nancy 
Bimbaum,  U.S.  EPA,  401  M  Street,  SW, 
Room  1025WT  (1802).  Washington,  DC 
20460.  Comments  may  also  be  faxed  to 
Mr.  Kampf  at  (215)  566-2301  or  Ms. 
Bimbaimi  at  (202)  401-2474.  Conunents 
will  also  be  received  via  electronic  mail 
sent  to:  kampf.rich@epamail.epa.gov  or 
bimbaum.nancy^pamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  proposed  Final 
Project  Agreement  or  Fact  Sheet, 
contact:  Rich  Kampf.  U.S.  EPA.  Region 
in,  841  Chestnut  Street  (3WP00). 
Philadelphia,  PA  19107,  or  L.  Nancy 
Bimbaum,  U.S.  EPA,  401  M  Street,  SW, 
Room  1025WT  (1802),  Washington,  DC 
20460.  The  docimients  are  also  available 
via  the  Internet  at  the  following 
location:  "http://www.epa.gov/ 
ProjectXL".  In  addition,  public  files  on 
the  Project  are  located  at  EPA  Region  III 
in  Philadelphia.  Questions  to  EPA 
regarding  the  documents  can  be  directed 
to  Rich  Kampf  at  (215)  566-2105  or  L. 
Nancy  Bimbaum  at  (202)  260-2601.  To 
be  included  on  the  Lucent  Project  XL 
mfuling  list  to  receive  information  about 
future  public  meetings.  XL  progress 
reports  and  other  mailings  from  Lucent 
on  the  XL  Project,  contact:  Debra 
Hennelly,  Lucent  Technologies.  Inc.. 
219  Mount  Airy  Road.  Room  2F236. 
P.O.  Box  612,  Basking  Ridge,  NJ  07920- 
0612.  Ms.  Hennelly  can  also  be  reached 
by  telephone  at  (908)  953^960.  For 
information  on  all  other  aspects  of  the 
XL  Program  contact  Christopher  Knopes 
at  the  following  address:  Office  of 
Reinvention.  United  States 
Environmental  Protection  Agency, 
Room  1029.  401  M  Street.  SW  (1802), 
Washington,  DC  20460.  Additional 
information  on  Project  XL,  including 
documents  referenced  in  this  notice, 
other  EPA  policy  documents  related  to 


Project  XL.  regional  XL  contacts, 
application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  Internet  at 
"http://www.epa.gov/ProjectXL"  and 
via  an  automated  fax-on-demand  menu 
at  (202)  260-8590. 

E)ated:  ]une  23. 1998. 
Lisa  Lund, 

Depu  ty  Associate  A  dministrator  for 
Reinvention  Programs.  Office  of  Reinvention. 
(PR  Doc.  98-17263  Filed  &-26-98:  8:45  am) 

BILUNQ  COOe  66«0-6«-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  98-1010;  Report  No.  AUC-08-18-B 
(Auction  No.  18)1 

Auction  of  the  Phase  H  220  MHz 
Service  Licenses;  Scheduled  for 
September  15, 199&— Minimum 
Opening  Bids  and  Other  Procedural 
Issues 

agency:  Federal  Communications 

Conmiission. 

ACTION:  Notice. 

SUMMARY:  This  Public  Notice  announces 
the  procedures  and  minimum  opening 
bids  for  the  upcoming  Phase  II  220  MHz 
Service  ("220  MHz  Service")  auction. 
On  January  13, 1998.  the  Commission 
released  a  Public  NoUce,  ("220  MHz 
Public  Notice"),  seeking  comment  on 
the  estabUshment  of  reserve  prices  or 
minimum  opening  bids  for  the  220  MHz 
Service  auction.  In  addition,  the 
Commission  also  sought  comment  on  a 
number  of  procedures  to  be  used  in  the 
220  MHz  Service  auction. 
EFFECTIVE  DATES:  June  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Hartigan,  Bob  Reagle,  or  Frank  Stilwell, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau  at  (202)  418-0660,  Scott  A. 
Mackoul,  Commercial  Wireless  Division 
at  (202  418-7240,  or  Marty  Liebman, 
Pohcy  Division,  Wireless 
Telecommimications  Bureau  at  (202 
418-1310. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
sunmiary  of  a  Public  Notice  released 
May  29,  1998.  The  text  of  the  public 
notice  in  its  entirety,  including 
attachments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239),  1919  M  Street,  NW, 
Washington,  DC  and  also  may  be 


purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS),  1231  20th  Street, 
NW,  Washington.  DC  20036,  (202)  857- 
3800.  In  addition,  the  text  of  the  public 
notice  in  its  entirety,  including 
attachments,  is  available  on  the  World 
Wide  Web  at  http://www.fcc.gov/wtb/ 
auctions/220/220.html»PN, 

1.  Introduction 

1.  The  Federal  Comraimications 
Commission  ("FCC"  or  "Commission") 
will  hold  an  auction  for  908  Ucenses  to 
operate  in  the  220-222  MHz  band. 
These  licenses  encompass  the  United 
States,  the  Northern  Mariana  Islands, 
Guam,  American  Samoa,  the  United 
States  Virgin  Islands  and  Puerto  Rico. 
Specifically,  the  licenses  include:  (1) 
five  licenses  in  each  of  172  geographic 
areas  known  as  Economic  Areas  (EAs) 
and  three  EA-like  areas;  (2)  five  licenses 
in  six  Economic  Area  Groupings  (EAGs); 
and  (3)  three  Nationwide  licenses  which 
encompass  the  same  territory  as  all  of 
the  EAGs  combined  (see  Attachment  A 
for  a  complete  listing  of  licenses).  The 
licenses  include  the  following  chaimels: 


Channels 

(1)EA  Block: 

A:  Channel  Groups  2,  13 

10 

B:  Channel  Groups  3,  16 

10 

C:  Channel  Groups  5.  18 _.. 

10 

D:  Channel  Groups  8.  19 „ 

10 

E:  Channel  171-180  

10 

(2)  EAG  Block: 

F:  Channel  Groups  1,  6,  11  

15 

G:  Channel  Groups  4.  9,  14  

15 

H:  Channel  Groups  7,  12,  17  .... 

15 

1:  Channel  Groups  10,  15,  20  ... 

15 

J:  Channel  186-200 

15 

(3)  Natkjnwkje  Block: 

K:  Channels  51-60  

10 

L  Channels  81-90 

10 

M:  Channels  141-150 „ 

10 

Auction  Date:  The  auction  will 
commence  on  September  15. 1998.  The 
initifil  schedule  for  bidding  will  be 
announced  by  public  notice  at  least  one 
week  before  the  start  of  the  auction. 
Unless  otherwise  announced,  bidding 
will  be  conducted  on  each  business  day 
imtil  bidding  has  stopped  on  all 
Ucenses. 

Auction  Title:  The  Phase  II  220  MHz 
Service — Auction  No.  18. 

Bidding  Methodology:  Simultaneous 
multiple  round  bidding.  Bidding  will  be 
permitted  only  fiom  remote  locations, 
either  electronically  (by  computer)  or 
telephonically. 


Pre-Auctioa  Deadline 
•  Auction  Seminar ~ August  6, 1998. 


•  Short  Form  Application  (FCC  Form  175) 


August  17.  1998;  5:30  p.m.  ET. 
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Upfront  Payments  (via  wire  transfer)  - August  31.  1998;  6:00  p.m.  ET. 

Orders  for  Remote  Bidding  Software  September  1, 1998;  5:30  p.m.  ET. 

Mock  Auction  "••  September  11.  1998  (time  TBA). 

Telephone  Contacts 

FCC  National  Call  Center (888)  CALL-FCC  ((888)  225-5322)  (For  Bid- 
der Information  Packages,  General  Auction, 
Information,  and  Seminar  Registration, 
press  option  #2  at  the  prompt).  Hours  of 
service:  8  a.m.-5:30  p.m.  ET. 

FCC  Technical  Support  Hotline  (202)  414-1250  (V),  (202)  414-1255  (TTY). 

Hours  of  service:  8  a.m. -6  p.m.  ET,  Mon- 
day-Friday; 9  a.m.-5  p.m.  ET.  weekend  of 
August  15-16.  1998. 


List  of  Attachments 

•  Attachment  A 

Summary  of  Phase  11  220  Mhz 
Licenses  to  be  Auctioned 

•  Attachment  B 

List  of  Cases  Pending  before  the 
Commission  Involving  Non- 
Nationwide  Phase  I  220  MHz 
Licensees 

•  Attachment  C 

Guidelines  for  Completion  of  FXHC 
Forms  175  and  159,  and  Exhibits 

•  Attachment  D 

Electronic  Filing  and  Review  of  FCC 
Form  175 

•  Attachment  E 

Summary  Listing  of  Documents  from 
the  Commission  and  the  Wireless 
Telecommunications  Bioreau 
Addressing  Application  of  the  Anti- 
Collusion  Rules 

•  Attachment  F 

List  of  Conunenters 

I.  Background 

2.  In  March  1997,  the  Commission 
restructured  the  licensing  framework 
that  governs  the  220  MHz  Service.  Site- 
specific  licensing,  used  in  the  Phase  I 
220  MHz  Service,  is  to  be  replaced  with 
a  geographic-based  system  in  the  Phase 
n  220  MHz  Service  which  is  the  subject 
of  the  upcoming  auction.  This 
geographic-based  licensing  methodology 
is  similar  to  that  used  in  other 
commercial  mobile  radio  services 
("CMRS").  The  geographic  areas  for  the 
licenses  were  created  based  upon 
Economic  Areas  (EAs),  developed  by  the 
Bureau  of  Economic  Analysis  of  the  U.S. 
Department  of  Commerce.  The 
Economic  Area  Groupings  (EAGs), 
developed  by  the  Commission,  include 
groupings  of  EAs  and  encompass  the 
simi  total  of  all  EAs.  Three  Nationwide 
licenses,  including  all  of  the  EAGs,  are 
also  to  be  o^ered  in  the  Phase  II  220 
MHz  Service  auction.  Service  and 
operational  requirements  for  the  Phase 
II  220  MHz  Service  are  contained  in  Part 
90  of  the  Commission's  Rules,  47  CFR 
Part  90. 

3.  On  May  21, 1998,  the  Commission 
released  a  Memorandum  Opinion  and 


Order  on  Reconsideration  in  PR  Docket 
No.  89-552.  63  FR  32579;  June  12,  1998. 
Among  other  things  the  Commission 
removed  the  spectrum  efficiency 
standard  that  applied  to  equipment 
operating  in  the  220-222  MHz  band, 
eliminated  installment  payments  for 
small  business  and  very  small 
businesses,  and  increased  bidding 
credits  for  such  entities. 

n.  Due  Diligence 

4.  Potential  bidders  are  reminded  that 
there  are  a  number  of  incumbent  Phase 

I  220  MHz  licensees  already  Ucensed 
and  operating  on  frequencies  that  will 
be  subject  to  the  ui^oming  auction. 
Such  incumbents  must  be  protected 
from  harmful  interference  by  Phase  II 
220  MHz  licensees  in  accordance  with 
the  Commission's  Rules.  See  47  CFR 
90.763.  These  limitations  may  restrict 
the  abihty  of  such  geographic  area 
Ucensees  to  use  certain  portions  of  the 
electromagnetic  spectrum  or  provide 
service  to  certain  areas  in  their 
geographic  Ucense  areas. 

5.  In  addition,  potential  bidders 
seeking  Ucenses  for  geographic  areas 
that  are  near  the  Canadian  border 
should  be  aware  that  the  use  of  some  or 
all  of  the  channels  they  acquire  in  the 
auction  could  be  restricted  as  a  resxdt  of 
a  future  agreement  with  Canada  on  the 
use  of  220-222  MHz  spectnun  in  the 
border  area. 

6.  Potential  bidders  should  also  be 
aware  that  certain  applications 
(including  those  for  modification), 
waiver  requests,  petitions  for 
reconsideration  and  applications  for 
review  are  pending  before  the 
Commission  that  relate  to  particular 
incumbent  non-nationwide  220  MHz 
Ucensees.  The  Commission  notes  that 
resolution  of  these  matters  could  have 
an  impact  on  the  availability  of 
spectrum  for  EA  and  EAG  licensees.  In 
addition,  while  the  Commission  will 
continue  to  act  on  pending  appUcations, 
requests  and  petitions,  some  of  these 
matters  may  not  be  resolved  by  the  time 
of  the  auction. 


m.  Potential  Bidders  Are  Solely 
Responsible  for  Investigating  and 
Evaluating  the  Degree  to  Which  Such 
Pending  Matters  May  Affect  Spectrum 
Availability  in  Areas  Where  They  Seek 
EA  or  EAG  Licenses 

7.  To  aid  potential  bidders. 
Attachment  B  to  this  Public  Notice  lists 
pending  matters  of  which  the 
Commission  is  aware  that  relate  to 
licenses  or  applications  for  the  220  MHz 
service.  The  Commission  makes  no 
representations  or  guarantees  that  the 
listed  matters  are  the  only  pending 
matters  that  could  affect  spectrum 
availability  in  the  220-222  MHz  band. 
Parties  may  submit  additions  or 
corrections  to  the  list,  provided  such 
additions  or  corrections  are  filed  with 
the  Commission  within  ten  (10) 
business  days  from  release  of  this  PubUc 
Notice.  Such  submissions  should  be 
limited  to  identifying  pleadings  or 
papers  previously  filed  with  the 
Commission.  No  new  pleadings  or 
argimients  on  the  merits  will  be 
accepted  as  expUcitly  provided  by 
Commission  Rules. 

8.  Corrections  and  additions  must  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  NW..  Washington,  DC 
20554.  One  copy  of  each  submission 
should  also  be  sent  to  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 
while  an  additional  courtesy  copy  may 
be  sent  to  Scott  A.  Mackoul,  Policy  and 
Rules  Branch,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  2100  M  Street,  NW.,  7th 
Floor,  Washington,  DC  20554.  Parties 
filing  additions  or  corrections  should 
include  the  internal  reference  number 
(DA  98-1010)  on  their  submissions. 
Parties  also  are  reminded  that  some  of 
the  proceedings  are  restricted 
proceedings  governed  by  the 
Commission's  ex  parte  rules. 
Accordingly,  any  submission  filed 
pursuant  to  this  Public  Notice  that  is 
directed  to  the  merits  or  outcome  of  any 
restricted  proceeding  must  be  served  on 
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all  parties  to  that  restriGted  proceeding. 
See  generally  47  CFR  1.1200-1.1216. 

9.  Additional  information  regarding 
matters  identified  in  Attachment  B  is 
available  to  the  public.  Licensing 
information  is  contained  in  the 
Commission's  licensing  database,  which 
is  available  for  inspection  in  the 
Wireless  Telecommunications  Bureau's 
Pubic  Reference  Rooms,  located  at  2025 
M  Street,  NW.,  Room  5608,  Washington, 
DC  20554,  and  1270  Fairfield  Road. 
Gettysburg,  PA  17325.  In  addition, 
copies  of  the  pleadings  are  available  for 
public  inspection  only  in  the  Gettysburg 
Public  Reference  Room. 

10.  In  addition,  potential  bidders  may 
search  for  information  (but  not  the 
pleadings)  regarding  incumbent  220 
MHz  licensees  on  the  World  Wide  Web 
at  http://www.fcc.gov/wtb.  In 
particular,  information  can  be  accessed 
by  downloading  databases  by  selecting 
"WTB  Database  Files"  (http:// 
www.fcc.gov/wbt/databases.html),  or 
searching  on-line  by  selecting  "Search 
WTB  Databases"  (http:// 
gullfoss.fcc.gov;8080/cgi-bin/ws.exe/ 
beta/genmen/index.hts).  Any  telephone 
inquiries  regarding  these  matters  should 
be  directed  to  the  Technical  Support 
Hotline  at  (202)  414-1250  (V)  or  (202) 
414-1255  (TTY). 

rV.  The  Commission  Makes  no 
Representations  or  Guarantees 
Regarding  the  Accuracy  or 
Completeness  of  Information  That  Has 
Been  Provided  by  Incumbent  Licensees 
and  Incorporated  Into  the  Database. 
Potential  Bidders  Are  Strongly 
Encouraged  to  Physically  Inspect  any 
Sites  Located  in  or  Near  the  Geographic 
Area  for  Which  They  Plan  to  Bid 

11.  Participation:  Those  wishing  to 
participate  in  the  auction  must: 

•  SuDmit  a  short  form  application 
(FCC  Form  175)  by  the  above-Usted 
deadline. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  For  159)  by  the  above-listed 
deadline. 

•  Comply  with  all  provisions 
outhned  in  this  Public  Notice. 

12.  Prohibition  of  Collusion:  To 
ensure  the  competitiveness  of  the 
auction  process,  the  Commission's 
Rules  prohibit  applicants  for  the  same 
geographic  Ucense  area  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  settlements.  This 
prohibition  begins  with  the  filing  of 
short-form  applications,  and  ends  on  the 
dowrn  payment  due  date.  In  the  220 
MHz  Service  auction,  for  example,  the 
rule  would  apply  to  an  applicant 
bidding  for  an  EAG  and  an  applicant 


bidding  for  an  EA  within  that  EAG. 
Apphcants  that  apply  to  bid  for  "all 
markets"  or  a  nationwide  Ucense  would 
be  precluded  from  communicating  with 
all  other  applicants.  An  exception  is 
where  applicants  enter  into  a  bidding 
agreement  before  filing  their  short-form 
applications,  and  disclose  the  existence 
of  the  agreement  in  their  short-form 
applications.  See  47  CFR  1.2105(c).  The 
Commission  notes  that  Section  1.65  of 
the  Commission's  Rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
apphcation.  Thus,  Section  1.65  requires 
an  auction  applicant  to  bring  to  the 
Commission's  attention  any 
communication  not  permissible  imder 
the  applicant's  certification  of 
compliance  with  §  1.2105(c).  Finally, 
bidders  are  reminded  that  they  have  a 
duty  to  notify  the  Commission  of  any 
violation  of  the  anti-collusion  rules 
upon  learning  of  such  violation.  Bidders 
are  therefore  required  to  make  such 
notification  to  the  Commission 
immediately  upon  discovery. 

13.  Bidder  Information  Package:  More 
complete  details  about  this  auction  are 
contained  in  a  Bidder  Information 
Package.  The  Commission  will  provide 
one  copy  to  each  company  free  of 
charge.  Additional  copies  may  be 
ordered  at  a  cost  of  $16.00  each, 
including  postage,  payable  by  Visa  or 
Master  Card,  or  by  check  payable  to 
"Federal  Communications  Commission" 
or  "FCC."  To  place  an  order,  contact  the 
FCC  National  Call  Center  at  (888) 
CALL-FCC  (888)  225-5322,  press 
option  #2  at  the  prompt).  Prospective 
bidders  that  have  already  contacted  the 
FCC  at  this  number  expressing  an 
interest  in  this  auction  will  receive  a 
Bidder  Information  Package  in 
approximately  three  weeks,  and  need 
not  call  again  unless  they  wish  to  order 
additional  copies. 

14.  Relevant  Authority:  Prospective 
bidders  must  familiarize  themselves 
thoroughly  with  the  Commission's 
Rules  relating  to  the  Phase  II  220  MHz 
Service,  contained  in  Title  47,  Part  90  of 
the  Code  of  Federal  Regulations,  and 
those  relating  to  application  and  auction 
procedures,  contained  in  Title  47,  Part 
1,  of  the  Code  of  Federal  Regulations. 

15.  Prospective  bidders  must  also  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively,  "Terms")  contained  in 
Amendment  of  Part  90  of  the 
Commission's  Rules  to  Provide  for  the 
Use  of  the  220-222  MHz  Band  by  the 
Private  Land  Mobile  Radio  Service,  PR 


Docket  No.  89-552,  RM-8506,  GN 
Docket  No.  93-252,  PP  Docket  No.  93- 
253,  Third  Report  and  Order  and  Fifth 
Notice  of  Proposed  Rulemaking.  12  FCC 
Red  10943  (1997),  62  FR  15978  (April  3, 
1997)  ("220  MHz  Third  Report  and 
Order").  The  Commission  resolved 
petitions  for  reconsideration  of  the  220 
MHz  Third  Report  and  Order  in 
Amendment  of  Part  90  of  the 
Coiiunission's  Rules  to  Provide  for  the 
Use  of  the  220-222  MHz  Band  by  the 
Private  Land  Mobile  Radio  Service, 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act, 
Regulatory  Treatment  of  Mobile 
Services,  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding,  PR  Docket  No.  89- 
552.  GN  Docket  No.  93-252,  PP  Docket 
No.  93-253,  FCC  98-93.  Memorandum 
Opinion  and  Order  on  Reconsideration 
(rel.  May  21, 1998),  63  FR  32580  (June 
12, 1998)  ("220  MHz  MO&O"). 

16.  For  general  background  on  the 
Phase  I  220  MHz  Service,  see,  among 
other  materials:  Amendment  of  Part  90 
of  the  Commission's  Rules  to  Provide 
for  the  Use  of  the  220-222  MHz  Band 
by  the  Private  Land  Mobile  Radio 
Services,  PR  Docket  No.  89-552,  Report 
and  Order.  6  FCC  Red  2356  (1991),  56 
FR  19598  (April  29,  1991);  Amendment 
of  Part  90  of  the  Commission's  Rules  to 
Provide  for  the  Use  of  the  220-222  MHz 
Band  by  the  Private  Land  Mobile  Radio 
Services,  PR  Docket  No.  80-552. 
Memorandum  Opinion  and  Order,  7 
FCC  Red  4484  (1992),  57  FR  32448  Quly 
22.  1992). 

17.  For  further  information  about  the 
220  MHz  Service,  see  Amendment  of 
Part  90  of  the  Commission's  Rules  to 
Provide  for  the  Use  of  the  220-222  MHz 
Band  by  the  Private  Land  Mobile  Radio 
Service,  PR  Docket  No.  89-552,  GN 
Docket  No.  93-252,  Second  Report  and 
Order.  11  FCC  Red  3668  (1996),  61  FR 
3841  (Feb.  2.  1996)  ("220  MHz  Second 
Report  and  Order");  Amendment  of  Part 
90  of  the  Commission's  Rules  to  Provide 
for  the  Use  of  the  220-222  MHz  Band 
by  the  Private  Land  Mobile  Radio 
Service,  PR  Docket  No.  89-552.  Fourth 
Report  and  Order,  12  FCC  Red  13453 
(1997),  62  FR  46211  (Sept.  2,  1997). 

18.  The  Terms  contained  in  the 
Commission's  Rules,  relevant  orders, 
public  notices  and  bidder  information 
package  are  not  negotiable.  Potential 
bidders  are  reminded  that  the  220  MHz 
M060,  released  May  21, 1998,  which 
resolved  petitions  for  reconsideration 
filed  in  response  to  the  220  MHz  Second 
Report  and  Order  and  the  220  MHz 
Third  Report  and  Order  altered  some  of 
the  decisions  and  rules  adopted  in  those 
orders.  In  addition,  the  decisions 
reached  in  the  220  MHz  proceeding  are 
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the  subject  of  a  judicial  appeal  and  may 
be  the  subject  of  additional 
reconsideration  or  appeal.  See,  e.g., 
PLMRS  Narrowband  Corp.,  et  al.  v. 
Federal  Communications  Commission, 
No.  92-1432.  et  al.  (D.C.  Cir.,  filed 
September  18,  1892). 

19.  The  Commission  may  amend  or 
supplement  the  information  contained 
in  its  public  notices  or  the  bidder 
information  package  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  Rules  and  with  all 
public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  docxmients, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Internet  node  via 
anonymous  ftp@flp.fcc.gov  or  the  FCC 
World  Wide  Web  site  at  http:// 
www.fcc.gov/wtb/auctions. 
Additionally,  documents  may  be 
obtained  for  a  fee  by  calling  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  at  (202)857-3800. 

20.  Bidder  Alerts:  All  appUcants  must 
certify  on  their  FCC  Form  175 
appUcations  under  penalty  of  perjury 
that  they  are  legally,  technically, 
financially  and  otherwise  quafified  to 
hold  a  license,  and  not  in  default  on  any 
^yment  for  Commission  licenses 
(including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

V.  The  FCC  Makes  no  Representations 
or  Warranties  About  the  Use  of  This 
Spectrum  for  Particular  Services. 
Applicants  Should  be  Aware  That  an 
FCC  Auction  Represents  an 
Opportunity  to  Become  an  FCC 
Licensee  in  This  Service,  Subject  to 
Certain  Conditions  and  Regulations.  An 
FCC  Auction  Does  Not  Constitute  an 
Endorsement  by  the  FCC  of  Any 
Particular  Services,  Technologies  or 
Products,  nor  Does  an  FCC  License 
Constitute  a  Guarantee  of  Business 
Success.  Applicants  Should  Perform 
Their  Individual  Due  Diligence  Before 
Proceeding  as  They  Would  With  Any 
New  Business  Venture 

21.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  the  Phase  II  220  MHz 
Service  auction  to  deceive  and  defraud 
unsuspecting  investors.  Common 


warning  signals  of  fraud  include  the 
following: 

•  The  first  contact  is  a  "cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example  by 
including  all  dociunents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accounts. 

•  The  amount  of  the  minimum 
investment  is  less  than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  the 
Internal  Revenue  Service  ("IRS"), 
Federal  Trade  Commission  ("FTC"), 
Securities  and  Exchange  Commission 
("SEC"),  FCC,  or  other  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  laws;  or  (c)  the 
investment  will  yield  unrealistically 
high  shori-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
soUcitation. 

22.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  frtim  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC. 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
specific  Phase  II  220  MHz  Service 
proposals  may  also  call  the  FCC 
National  Call  Center  at  (888)  CALL^FCC 
((888)  225-5322). 

2.  Bidder  Eligibility  and  Small  Business 
Provisions 

A.  General  Eligibility  Criteria 

23.  As  described  above,  this  auction 
offers:  (1)  Five  Ucenses  in  each  of  172 
geographic  areas  known  as  Economic 
Areas  (EAs)  and  three  EA-like  areas;  (2) 
five  licenses  in  six  Economic  Area 
Groupings  (EAGs);  and  (3)  three 
Nationwide  licenses  which  encompass 
the  same  territory  as  all  of  the  EAGs 
combined  [see  Attachment  A  for  a 
complete  listing  of  Ucenses). 

(1)  Determination  of  Revenues 

24.  For  purposes  of  determining 
which  entities  qualify  as  very  small 
businesses  or  small  businesses,  the 
Commission  will  attribute  to  the 
applicant  the  gross  revenues  of  all  of  its 
controlling  principals  and  affiliates.  For 
purposes  of  this  auctipn,  the 
Commission  will  not  impose  specific 


equity  requirements  on  controlling 
principals.  However,  in  order  to  qualify 
as  a  very  small  business  or  small 
business,  an  applicant's  qualifying 
principals  must  maintain  control  of  the 
applicant.  The  term  "control"  includes 
both  de  facto  and  de  jure  control  of  the 
applicant.  Typically,  de  jure  control  is 
evidenced  by  ownership  of  at  least  50.1 
percent  of  an  entity's  voting  stock.  De 
facto  control  is  determined  on  a  case-by- 
case  basis.  The  following  are  some 
common  indicia  of  control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensee;  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

(2)  Application  Showing 

25.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
documentation  to  establish  that  they 
satisfy  the  eligibility  requirements  to 
quahfy  as  a  very  small  business  or  small 
business  for  this  auction.  See  47  CFR 
90.1009  and  1.2105. 

B.  Bidding  Credits 

26.  Qualifying  Phase  II  220  MHz 
applicants  are  eligible  for  bidding 
credits.  The  size  of  a  Phase  II  220  MHz 
bidding  credit  depends  on  the  aimual 
gross  revenues  of  the  bidder  and  its 
controlling  principals  and  affiliates,  as 
averaged  over  the  preceding  three  years: 

•  A  bidder  with  gross  annual 
revenues  of  not  more  than  $15  milfion 
receives  a  25  percent  discount  on  its 
winning  bids  for  Phase  II  220  MHz 
Service  licenses;  and, 

•  A  bidder  with  gross  annual 
revenues  of  not  more  than  $3  million 
receives  a  35  percent  discount  on  its 
winning  bids  for  Phase  II  220  MHz 
Service  licenses. 

27.  Bidding  credits  are  not 
cumulative:  applicants  that  qualify 
receive  either  the  25  percent  or  the  35 
percent  bidding  credit,  but  not  both. 
The  definitions  of  very  small  business 
and  small  business  (including 
calculation  of  gross  annual  revenue)  are 
set  forth  in  47  CFR  90.1021(b). 

28.  Phase  II  220  MHz  Service  bidders 
should  note  that  unjust  enrichment 
provisions  apply  to  winning  bidders 
that  use  bidding  credits  and 
subsequently  assign  or  transfer  control 
of  their  licenses  to  an  entity  not 
qualifying  for  the  same  levels  of  bidding 
credits!  See  47  CFR  90.1017(b).  Finally. 
Phase  n  220  MHz  Service  bidders 
should  also  note  that  there  are  no 
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installment  payment  plans  in  the  220 
MHz  Service  auction. 

3.  Pre- Auction  Procedures 

A  Short-form  Application  (FCC  Form 
175)— Due  August  17,  1998 

29.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application.  This 
application  must  be  received  at  the 
Commission  by  5:30  p.m.  ET  on  August 
17, 1998.  Late  applications  will  not  be 
accepted. 

30.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfront 
payment.  See  3.C.  infra. 

(1)  Filing  Options 

31.  Auction  applicants  are  strongly 
encouraged  to  file  their  applications 
electronically  in  order  to  take  full 
advantage  of  the  greater  efficiencies  and 
convenience  of  electronic  filing,  bidding 
and  access  to  bidding  data.  For  example, 
electronic  filing  enables  the  applicant 
to:  (a)  receive  interactive  feedback  while 
completing  the  application;  and  (b) 
receive  immediate  acknowledgement 
that  the  FCC  Form  1 75  has  been 
submitted  for  filing.  In  addition,  only 
those  appUcants  that  file  electronically 
will  have  the  option  of  bidding 
electronically.  However,  manual  filing 
(via  hard  copy)  is  also  permitted.  Please 
note  that  manual  filers  will  not  be 
permitted  to  bid  electronically  and  must 
bid  telephonically,  unless  the  FCC  Form 
175  is  amended  electronically  prior  to 
the  resubmission  date  for  incomplete  or 
deficient  applications.  AppUcants  that 
file  electronically  may  make 
amendments  to  their  applications  until 
the  filing  deadline.  The  following  is  a 
brief  description  of  each  fiUng  method. 

(a)  Electronic  Filing 

32.  Applicants  wishing  to  file 
electronically  may  generally  do  so  on  a 
24-hour  basis  beginning  July  20,  1998. 
The  window  for  filing  the  FCC  Form 
175  electronically  will  remain  open 
until  5:30  p.m.  ET  on  August  17,  1998. 
Information  about  installing  and 
running  the  FCC  Form  175  application 
software  is  included  in  Attachment  D  to 
this  Public  Notice.  Technical  support  is 
available  at  (202)  414-1250  (V)  or  (202) 
414-1255  (TTY);  the  hours  of  service  are 

8  a.m.-6  p.m.  ET,  Monday-Friday,  and 

9  a.m.-5  p.m.  ET,  the  weekend  of 
August  15-16. 

(b)  Manual  Filing 

33.  Auction  applicants  will  be 
permitted  to  file  their  FCC  Form  175 
applications  in  hard  copy.  When  any 
manually  filed  FCC  Form  175  and  175- 


5  exceeds  five  pages  in  length,  the  FCC 
additionally  requires  that  all 
attachments  be  submitted  on  a  3.5-inch 
diskette,  or  the  entire  application  be 
filed  in  a  microfiche  version.  Manual 
filers  must  use  the  May  1998  version  of 
FCC  Form  175  and  the  October  1995 
edition  of  the  175-S  (if  applicable). 
Earlier  versions  of  the  FCC  Form  175 
will  not  be  accepted  for  filing.  Copies  of 
FCC  Forms  175  and  175-S  can  be 
obtained  by  calling  (202)  418-FORM. 

34.  Manual  applications  may  be 
submitted  by  hand  deUvery  (including 
private  "overnight"  courier)  or  by  U.S. 
mail  (certified  mail  with  return  receipt 
recommended),  addressed  to:  FCC  Form 
175  FiUng,  Auction  No.  18,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  Auctions 

6  Industry  Analysis  Division,  1270 
Fairfield  Road,  Gettysburg,  PA  17325- 
7245. 

Note:  Manual  applications  delivered  to  any 
other  location  will  not  be  accepted. 

(2)  Completion  of  the  FCC  Form  175 

35.  Applicants  should  carefully 
review  47  CFR  90.1009  and  1.2105,  and 
must  complete  all  items  on  the  FCC 
Form  175  (and  Form  175-S,  if 
applicable).  Instructions  for  completing 
the  FCC  Form  1 75  are  in  Attachment  C 
of  this  Public  Notice. 

36.  Failure  to  sign  a  manually  filed 
FCC  Form  175  (for  both  electronic  and 
manual  filers)  will  result  in  dismissal  of 
the  application  and  loss  of  the  ability  to 
participate  in  the  auction.  Only  original 
signatures  will  be  accepted  for  manually 
filed  applications. 

(3)  Electronic  Review  of  FCC  Form  175 

37.  The  FCC  Form  175  review 
software  may  be  used  to  review  and 
print  applicants'  FCC  Form  175 
applications.  In  other  words,  applicants 
that  file  electronically  may  review  their 
own  completed  FCC  Form  175. 
Applicants  also  have  access  to  view 
other  applicants'  completed  FCC  Form 
175s,  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  pubUc  notice 
explaining  the  status  of  the  applications. 
There  is  a  fee  of  $2.30  per  minute  for 
accessing  the  system.  See  Attachment  D 
for  details. 

B.  Application  Processing  and  Minor 
Corrections 

38.  After  the  deadline  for  filing  the 
FCC  Form  1 75  applications  has  passed, 
the  FCC  will  process  all  timely 
applications  to  determine  which  are 
acceptable  for  filing,  and  subsequently 
will  issue  a  pubUc  notice  identifying:  (1) 
those  applications  accepted  for  fifing 
(including  FCC  account  numbers  and 
the  licenses  for  which  they  applied);  (2) 


those  applications  rejected;  and  (3) 
those  applications  which  have  minor 
defects  that  may  be  corrected,  and  the 
deadline  for  filing  such  corrected 
appUcations. 

39.  As  described  more  fully  in  the 
Commission's  Rules,  after  the  August 
17,  1998,  short  form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  the  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
oRicial  or  change  control  of  the 
applicant).  See  47  CFR  90.1009  and 
1.2105. 

C.  Upfront  Payments — Due  August  31, 
1998 

40.  In  order  to  be  eUgible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159).  Manual  filers  must  use  the 
July  1997  version  of  FCC  Form  159. 
Earlier  versions  of  this  form  will  not  be 
accepted.  All  upfront  payments  must  be 
received  at  Mellon  Bank  in  Pittsburgh, 
PA,  by  6:00  p.m.  ET  on  August  31,  1998. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No. 
18  go  to  a  lockbox  number  different 
from  the  ones  used  in  previous  FCC 
auctions,  and  different  from  the  lockbox 
number  to  be  used  for  post-auction 
payments. 

•  Failure  to  deUver  the  upfront 
payment  by  the  August  31,  1998  , 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  from 

participation  in  the  auction. 

t 
(1)  Making  Auction  Payments  by  Wire 
Transfers 

41.  Wire  transfer  payments  must  be 
received  by  6:00  p.m.  ET  on  August  31, 
1998.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules]  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261. 

Receiving  Bank:  Mellon  Pittsburgh. 

BNF:  FCC/ AC  910-0171. 

OBI  Field:  (Skip  one  space  between 
each  information  item) 

"Auctionpay". 

Taxpayer  Identification  No.:  (Same  as 
FCC  Form  159,  block  26). 

Payment  Type  Code:  (Enter  "A22U"). 
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FCC  Code:  1  (Same  as  FCC  Form  159, 
block  23A:  "18"). 

Payer  Name:  (Same  as  FCC  Form  159, 
block  2). 

LocJcbox  No..  358430. 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  payments  for  this 
auction;  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

42.  Applicants  must  fax  a  completed 
FCC  Form  159  to  Mellon  Bank  at  (412) 
236-5702  at  least  one  hour  before 
placing  the  order  for  the  wire  transfer 
(but  on  the  same  business  day).  On  the 
cover  sheet  of  the  fax,  write  "Wire 
Transfer — Auction  Payment  for  Auction 
Event  No.  18."  Bidders  may  confirm 
receipt  of  their  upfront  payment  at 
Mellon  Bank  by  contacting  their  sending 
financial  institution. 

(2)  FCC  Form  159 

43.  Each  upfront  payment  must  be 
accompanied  by  a  completed  FCC 
Remittance  Advice  Form  (FCC  Form 
159).  Proper  completion  of  FCC  Form 
159  is  critical  to  ensuring  correct  credit 
of  upfront  payments.  Detailed 
instructions  for  completion  of  FCC  Form 
159  are  included  in  Attachment  C  to 
this  Public  Notice  and  will  also  be 
included  in  the  Bidder  Information 
Package. 

(3)  Amoimt  of  Upfront  Payment 

44.  In  the  220  MHz  Third  Report,  and 
Order,  the  Commission  delegated  to  the 
Bureau  the  authority  and  discretion  to 
determine  an  appropriate  upfront 
payment  for  each  license  being 
auctioned.  62  FR  at  15981.  In  the  220 
MHz  Public  Notice,  (63  FR  2976. 
January  20,  1998)  the  Commission 
proposed  for  the  Phase  II  220  MHz 
Service  auction  an  upfront  payment  of 
one  cent  per  MHz/POP  with  no  amoimt 
less  than  $2,500.  63  FR  at  2978. 

45.  For  the  Phase  11  220  MHz  Service 
auction  the  Commission  will  adopt  its 
proposal  of  one  cent  per  MHz/POP  with 
no  amount  less  than  $2,500.  This 
upfront  payment  amount,  based  upon 
the  data  in  Attachment  A,  will  be  the 
amoimt  required  to  bid  on  a  particuleir 
license(s)  in  Auction  No.  18.  The 
Conunission  believes  that  this  is  the 
appropriate  upfrt)nt  payment  formula, 
considering  such  factors  as  the 
population  in  each  geographic  license 
area,  and  the  value  of  spectrum  similar 
to  that  being  offered  in  the  220  MHz 
Service.  The  Commission  notes  that  this 
upfront  payment  amount  is  lower  than 
that  used  in  many  previous  auctions — 
e.g.,  the  PCS  spectrum  auctions — but 
believes  a  reduction  is  appropriate,  for 
the  reasons  expressed  by  a  commenter, 
namely,  the  size  of  the  likely 


participants  in  the  220  MHz  Service 
auction. 

46.  The  upfront  payments  are  not 
attributed  to  specific  licenses,  but 
instead  will  be  translated  to  bidding 
units  to  define  the  bidder's  maximum 
bidding  eligibility.  For  Auction  No.  18, 
the  total  number  of  bidding  units 
assigned  to  each  bidder  is  equal  to  the 
amount  of  the  upfront  payment,  e.g. .  a 
$25,000  upfront  payment  provides  the 
bidder  with  25,000  bidding  units.  The 
total  upfront  payment  defines  the 
maximum  amount  of  bidding  units  on 
which  the  applicant  Mrill  be  permitted  to 
bid  (including  standing  high  bids)  in 
any  single  round  of  bidding.  Thus,  an 
apphcant  does  not  have  to  make  an 
upfrxint  payment  to  cover  all  licenses  for 
which  the  applicant  has  applied,  but 
rather  to  cover  the  maximum  number  of 
bidding  units  associated  with  licenses 
the  bidder  wishes  to  place  bids  on  and 
hold  high  bids  on  at  any  given  time.  In 
order  to  be  able  to  place  a  bid  on  a 
license,  in  addition  to  having  specified 
that  license  on  FCC  Form  175,  a  bidder 
must  have  an  eligibility  level  that  meets 
or  exceeds  the  number  of  bidding  units 
assigned  to  that  license.  At  a  minimum, 
an  applicant's  total  upfront  payment 
must  be  enough  to  establish  eligibility  to 
bid  on  at  least  one  of  the  licenses 
applied  for  on  FCC  Form  175,  or  else  the 
applicant  will  not  be  eligible  to 
participate  in  the  auction. 

47.  In  calculating  the  upfront  payment 
tmount,  an  appUcant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  in  any  single 
round,  and  submit  an  upfrt)nt  payment 
covering  that  number  of  bidding  units. 

Note:  An  applicant  may.  on  its  FOC  Form 
175.  apply  for  every  license  being  offered,  but 
its  actual  bidding  in  any  round  will  be 
limited  by  the  bidding  units  reflected  in  its 
upfront  payment. 

(4)  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds 

48.  Because  experience  with  prior 
auctions  has  shown  that  in  most  cases 
wire  transfers  provide  quicker  and  more 
efficient  refunds  than  paper  checks,  the 
Commission  will  use  wire  transfers  for 
all  Auction  No.  18  refunds.  To  avoid 
delays  in  processing  refunds,  applicants 
should  include  wire  transfer 
instructions  with  any  refund  request 
they  file;  they  may  also  provide  this 
information  in  advance  by  faxing  it  to 
the  FCC  Billings  and  Collections 
Branch,  ATTN:  Lin  wood  Jenkins  or 
Geoffrey  Idika,  at  (202)  418-2843.  Please 
include  the  following  information: 

Name  of  Bank 

ABA  Number 

Account  Number  to  Credit 

Correspondent  Bank  (if  applicable) 


ABA  Number 

Account  Number 

Contact  and  Phone  Number 

(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
FXX  to  obtain  a  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refunds.)  Ehgibility  for  refunds  is 
discussed  in  5.D.,  infra. 

D.  Auction  Registration 

49.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  QuaUfied  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  that  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

50.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  mailings,  each  containing  part 
of  the  confidential  identification  codes 
required  to  place  bids.  These  mailings 
will  be  sent  only  to  the  contact  person 
at  the  applicant  address  listed  in  the 
FCC  Form  175. 

51.  Apphcants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Thursday, 
September  10,  1998  should  contact  the 
FCC  National  Call  Center  at  (888) 
CALL-FCC  ((888)  225-5322,  press 
option  #2  at  the  prompt).  Receipt  of  both 
registration  mailings  is  critical  to 
participating  in  the  auction  and  each 
applicant  is  responsible  for  ensuring  it 
has  received  all  of  the  registration 
material. 

Qualified  bidders  should  note  that 
lost  login  codes,  passwords  or  bidder 
identification  numbers  can  be  replaced 
only  by  appearing  in  person  at  the  FCC 
Auction  Headquarters  located  at  2 
Massachusetts  Avenue,  NE., 
Washington,  IX  20002.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175.  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacement  codes. 

E.  Remote  Electronic  Bidding  Software 

52.  Qualified  bidders  that  file  or 
amend  the  FCC  Form  1 75  electronically 
are  allowed  to  bid  electronically,  but 
must  purchase  remote  electronic 
bidding  software  for  $1 75.00  by 
September  1, 1998.  (Auction  software  is 
tailored  to  a  specific  auction,  so 
software  from  prior  auctions  will  not 
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work  for  Auction  No.  18.)  A  software 
order  form  is  included  in  the  Bidder 
Information  Package. 

F.  Auction  Seminar 

53.  On  August  6,  1998,  the  FCC  will 
sponsor  a  seminar  for  the  Phase  11  220 
MHz  Service  auction  in  Washington, 
DC.  The  seminar  will  provide  attendees 
with  information  about  pre-auction 
procedures,  conduct  of  the  auction,  FCC 
remote  bidding  software,  and  the  220 
MHz  Service  and  auction  rules. 

54.  To  register,  complete  the 
registration  form  to  be  included  in  the 
u[>coming  Phase  D  220  MHz  Service 
auction  Bidder  Information  Package. 
The  registration  form  will  include 
details  about  the  time  and  location  of 
the  seminar.  Registrations  are  accepted 
on  a  first-come,  first-served  basis. 

G.  Mock  Auction 

55.  All  applicants  whose  FCC  Form 
175  and  175-S  have  been  accepted  for 
filing  will  be  eligible  to  participate  in  a 
mock  auction  beginning  September  11, 
1998.  The  mock  auction  will  enable 
applicants  to  become  famiUar  with  the 
electronic  software  prior  to  the  auction. 
Free  demonstration  software  will  be 
available  for  use  in  the  mock  auction. 
Due  to  different  bidding  procedures  in 
the  Phase  II  220  MHz  Service  auction 
from  previous  Commission  auctions, 
participation  by  all  bidders  is  strongly 
recommended.  Details  will  be 
announced  by  public  notice. 

4.  Anction  Event 

56.  The  first  round  of  the  auction  will 
begin  on  September  15, 1998.  The  initial 
round  schedule  will  be  announced  in  a 
PubUc  Notice  listing  the  qualified 
bidders,  to  be  released  approximately  10 
days  before  the  start  of  the  auction. 

A.  Auction  Structure 

(1)  Simultaneous  Multiple  Roimd 
Auction 

57.  The  Commission  adopts  its 
proposal,  in  the  220  MHz  Public  Notice. 
to  award  the  908  licenses  in  the  Phase 
n  220  MHz  Service  in  a  single, 
simultaneous  multiple  round  auction. 
63  FR  at  2977.  Unless  otherwise 
announced,  bids  will  be  accepted  on  all 
licenses  in  each  round  of  the  auction. 
This  approach,  the  Commission 
believes,  is  most  administratively 
efficient.  In  addition,  the  Commission 
believes  that  the  Phase  II  220  MHz 
licenses  are  interdependent  and  bidders 
may  prefer  to  substitute  different  types 
of  licenses  during  the  same  auction. 


(2)  Maximimi  Eligibility  and  Activity 
Rules 

58.  In  the  220  MHz  Public  Notice,  the 
Commission  proposed  that  the  amount 
of  the  up&"ont  payment  submitted  by  a 
bidder  would  determine  the  initial 
maximum  eligibility  (as  measured  in 
bidding  units)  for  each  bidder.  For  the 
Phase  II  220  MHz  Service  auction  the 
Commission  will  adopt  this  proposal. 
The  amount  of  the  upfront  payment 
submitted  by  a  bidder  determines  the 
initial  maximum  eligibility  (in  bidding 
units)  for  each  bidder.  Upfixjnt 
payments  are  not  attributed  to  specific 
licenses,  but  instead  will  be  translated 
into  bidding  units  to  define  a  bidder's 
initial  maximum  eligibility.  The  total 
upfront  payment  defines  the  maximum 
number  of  bidding  units  on  which  the 
applicant  will  initially  be  permitted  to 
bid.  The  Commission  notes  that  there  is 
no  provision  for  increasing  a  bidder's 
maximum  eligibility  during  the  course 
of  an  auction. 

59.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  the  end  before 
participating.  Bidders  are  required  to  be 
active  on  a  specific  percentage  of  their 
maximum  eligibility  during  each  round 
of  the  auction. 

60.  A  bidder  is  considered  active  on 
a  license  in  the  current  round  if  it  is 
either  the  high  bidder  at  the  end  of  the 
previous  bidding  round  and  does  not 
withdraw  the  high  bid  in  the  current 
round,  or  if  it  submits  an  acceptable  bid 
in  the  ciirrent  round  [see  "Minimum 
Accepted  Bids"  in  Part  4.B.(3),  infra).  A 
bidder's  activity  level  in  a  round  is  the 
sum  of  the  bidding  units  associated  with 
licenses  on  which  the  bidder  is  active. 
The  minimum  required  activity  level  is 
expressed  as  a  percentage  of  the  bidder's 
maximum  bidding  eligibiUty,  and 
increases  as  the  auction  progresses. 
Because  these  procedures  have  proven 
successful  in  maintaining  the  pace  of 
previous  auctions  as  set  forth  under 
"Auction  Stages"  in  Part  4.A.(4)  and 
"Stage  Transitions"  in  Part  4.A.(5), 
infra,  the  Commission  adopts  them  for 
the  220  MHz  Service  auction. 

(3)  Activity  Rule  Waivers  and  Reducing 
Eligibility 

61.  In  the  220  MHz  Public  Notice,  the 
Commission  proposed  that  each  bidder 
in  the  auction  would  be  provided  five 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction. 

62.  Based  upon  the  Commission's 
experience  in  previous  auctions,  the 
Commission  concludes  that  each  bidder 


will  be  provided  five  activity  rule 
waivers  that  may  be  used  in  any  round 
during  the  course  of  the  auction.  Use  of 
an  activity  rule  waiver  preserves  the 
bidder's  current  bidding  eUgibiUty 
despite  the  bidder's  activity  in  the 
current  round  being  below  the  required 
minimum  level.  An  activity  rule  waiver 
applies  to  an  entire  round  of  bidding 
and  not  to  aparticular  license. 

63.  The  FCC  auction  system  assumes 
that  bidders  with  insufficient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (1)  there  are 
no  activity  rule  waivers  available;  or  (2) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  requirements. 

64.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eUgibiiity  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibiUty 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  activity  rules  as 
described  in  "Auction  States,"  Part 
4.A.(4).  Once  eligibility  has  been 
reduced,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibiUty. 

65.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  software) 
during  a  round  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  roimd  in  which  there  are  no  new 
vaUd  bids  or  withdrawals  will  not  keep 
the  auction  open. 

(4)  Auction  Stages 

66.  In  the  220  MHz  Public  Notice,  the 
Commission  proposed  to  conduct  the 
auction  in  stages  and  employ  an  activity 
rule.  The  Commission  concludes  that 
the  auction  will  be  composed  of  three 
stages,  which  are  each  defined  by  an 
increasing  activity  rule.  Below  are  the 
oroposed  activity  levels  for  each  stage  of 
the  auction.  The  FCC  reserves  the 
discretion  to  alter  the  activity 
percentages  before  and/ or  during  the 
auction. 

67.  Stage  One:  In  each  round  of  the 
first  stage  of  the  auction,  a  bidder 
desiring  to  maintain  its  current 
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eligibility  is  required  to  be  active  on 
licenses  encompassing  at  least  80 
percent  of  its  current  bidding  eligibility. 
Failure  to  maintain  the  requisite  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
roimd  of  bidding  (unless  an  activity  rule 
waiver  is  used).  Ehuing  Stage  One, 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
current  roimd  activity  by  five-fourths 

(V4). 

68.  Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  cturent  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two.  reduced  eligibiUty  for  the  next 
round  will  be  calculated  by  multiplying 
the  ciurent  round  activity  by  ten-ninths 

69.  Stage  Three:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eUgibiUty  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  fifly- 
fortyninths  e^/tu). 

Caution:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders 
must  carefully  check  their  current 
activity  during  the  bidding  round  of  the 
first  round  following  a  stage  transition. 
This  is  especially  critical  for  bidders 
that  have  standing  high  bids  and  do  not 
plan  to  submit  new  bids.  In  past 
auctions,  some  bidders  have 
inadvertently  lost  bidding  eligibility  or 
used  an  activity  rule  waiver  because 
they  did  not  reverify  their  activity  status 
at  stage  transitions.  Bidders  may  check 
their  activity  against  the  required 
minimum  activity  level  by  using  the 
bidding  software's  bidding  module. 

70.  Because  the  foregoing  procedures 
have  proven  successful  in  maintaining 
proper  tempo  in  previous  auctions,  the 
Commission  will  adopt  them  for  the 
Phase  n  220  MHz  Service  auction. 

(5)  Stage  Transitions 

71.  In  the  220  MHz  Public  Notice,  the 
Comjnission  proposed  that  the  auction 
would  advance  to  the  next  stage  [i.e., 
from  Stage  One  to  Stage  Two,  and  from 
Stage  Two  to  Stage  Three)  when,  in  each 
of  three  consecutive  rounds  of  bidding, 
the  high  bid  has  increased  on  10  percent 
or  less  of  the  licenses  being  auctioned 
(as  measiued  in  bidding  units). 

72.  The  Commission  concludes  that 
the  auction  will  start  in  Stage  One. 
Under  the  FCC's  general  guidelines  it 
will  advance  to  the  next  stage  (i.e.,  from 
Stage  One  to  Stage  Two,  and  frtim  Stage 
Two  to  Stage  Three)  when,  in  each  of 
three  consecutive  rounds  of  bidding,  the 


high  bid  has  increased  on  10  percent  or 
less  of  the  licenses  being  auctioned  (as 
measiued  in  bidding  units).  However, 
the  Bureau  will  retain  the  discretion  to 
regulate  the  pace  of  the  auction  by 
announcement.  This  determination  will 
be  based  on  a  variety  of  measures  of 
bidder  activity,  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentages  of  licenses  (as  measured  in 
bidding  units]  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  The 
Commission  believes  that  these  stage 
transition  rules,  having  proven 
successful  in  prior  auctions,  are 
appropriate  for  use  in  the  Phase  II  220 
MHz  Service  auction. 

(6)  Auction  Stopping  Rules 

73.  In  the  220  MHz  Public  Notice,  the 
Conunission  proposed  to  retain  the 
discretion  to  keep  the  auction  open, 
even  if  no  new  acceptable  bids  or 
proactive  waivers  are  submitted  and  no 
previous  high  bids  are  withdrawn.  In 
addition,  the  Commission  proposed  that 
the  Bureau  reserve  the  right  to  declare 
that  the  auction  will  end  after  a 
specified  number  of  additional  rounds 
("special  stopping  rule"). 

74.  Barring  extraordinary 
circiunstances,  bidding  will  remain 
open  on  all  licenses  until  bidding  stops 
on  every  license.  Thus,  the  auction  will 
close  for  all  licenses  when  one  round 
passes  during  which  no  bidder  submits 
a  new  acceptable  bid  on  any  license, 
applies  a  proactive  waiver,  or 
withdrawns  a  previous  hieh  bid. 

75.  The  Bureau  retains  me  discretion, 
however,  to  keep  an  auction  open  even 
if  no  new  acceptable  bids  or  proactive 
waivers  are  submitted,  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  effect  will  be  the  same  as  if  a  bidder 
has  submitted  a  proactive  waiver.  Thus, 
the  activity  rule  will  apply  as  usual,  and 
a  bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  it  has  any  left). 

76.  Further,  in  its  discretion,  the 
Biu^au  reserves  the  right  to  declare  that 
the  auction  will  end  after  a  specified 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  FCC  invokes  this 
special  stopping,  rule  it  will  accept  bids 
in  the  final  round(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  the  preceding  specified  number 
of  rounds.  The  FCC  intends  to  exercise 
this  option  only  in  extreme 
circumstances,  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity,  or  where  it  appears  likely  that 
the  auction  v^ll  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  FCC  is  likely 


to  attempt  to  increase  the  pace  of  the 
auction  by,  for  example,  moving  the 
auction  into  the  next  stage  (where 
bidders  would  be  required  to  maintain 
a  higher  level  of  bidding  activity), 
increasing  the  number  of  bidding 
roimds  per  day,  and/or  increasing  the 
amount  of  the  minimum  bid  increments 
for  the  Umited  number  of  licenses  where 
there  is  still  a  high  level  of  bidding 
activity. 

77.  Adoption  of  these  rules,  the 
Commission  believes,  is  most 
appropriate  for  the  Phase  n  220  MHz 
auction  because  our  experience  in  prior 
auctions  demonstrates  that  the 
simultaneous  stopping  rule  balanced  the 
interests  of  administrative  efficiency 
and  maximum  bidder  participation.  The 
substitutability  between  and  among 
Ucenses  in  different  geographic  areas 
and  the  importance  of  preserving  the 
ability  of  bidders  to  pursue  backup 
strategies  support  of  use  of  a 
simultaneous  stopping  rule. 

(7)  Auction  E)elay,  Suspension,  or 
Cancellation 

78.  In  the  220  MHz  Public  Notice,  the 
Commission  proposed  that,  by  police 
notice  or  by  announcement  during  the 
auction,  the  Bureau  may  delay,  suspend, 
or  cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding. 

79.  Because  this  approach  has  proven 
effective  in  resolving  exigent 
circumstances  in  previous  auctions,  the 
Commission  will  adopt  our  proposed 
auction  cancellation  rules.  By  public 
notice  or  by  announcement  during  the 
action,  the  Burean  may  delay,  suspend 
or  cancel  the  auction  in  the  event  of 
natural  disaster,  technical,  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to:  resume  the 
auction  starting  from  the  beginning  of 
the  aurent  roimd;  resume  the  auction 
starting  from  some  previous  roimd;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
The  Conunission  emphasizes  that 
exercise  of  this  authority  is  solely 
within  the  discretion  of  the  Bureau,  and 
its  use  is  not  intended  to  be  a  substitute 
for  situations  in  which  bidders  may 
wish  to  apply  their  activity  rule  waivers. 
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B.  Bidding  Procedures 

(1)  Round  Structure 

80.  The  initial  bidding  schedule  will 
be  announced  by  public  notice  at  least 
one  week  before  the  start  of  the  auction, 
and  will  be  included  in  the  registration 
mailings.  The  round  structure  for  each 
bidding  round  contains  a  single  bidding 
'round  followed  by  the  release  of  the 
round  results. 

81.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  FCC  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

(2)  Reserve  Price  or  Minimum  Opening 
Bid 

82.  The  Balanced  Budget  Act  of  1997 
calls  upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  with  FCC 
licenses  are  subject  to  auction  (i.e., 
because  they  are  mutually  exclusive), 
unless  the  Commission  determines  that 
a  reserve  price  or  minimum  opening  bid 
is  not  in  the  public  interest.  Consistent 
with  this  mandate,  the  Commission  has 
directed  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
to  seek  comment  on  the  use  of  a 
minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
The  Bureau  was  directed  to  seek 
comment  on  the  methodology  to  be 
employed  in  estabUshing  each  of  these 
mechanisms.  Among  other  factors,  the 
Bureau  should  consider  the  amount  of 
spectrum  being  auctioned,  levels  of 
incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  the 
extent  of  inference  with  other  spectrum 
bands,  and  any  other  relevant  factors 
that  could  have  an  impwct  on  valuation 
of  the  spectrum  being  auctioned.  The 
Commission  concluded  that  the  Bureau 
should  have  the  discretion  to  employ 
either  or  both  of  these  mechanisms  for 
future  auctions. 

83.  In  the  220  MHz  Public  Notice,  the 
Bureau  proposed  to  establish  minimum 
opening  bids  for  the  220  MHz  Service 
auction  and  to  retain  discretion  to  lower 
the  minimum  opening  bids. 
Specifically,  the  Bureau  proposed  the 
following  formula  for  calculating 
minimum  opening  bids  for  Auction  18: 

1 .  EA  Licenses 
$0.0175  MHz  *  POP 

2.  EAG  Licenses 


$0,015  MHz  *  POP 
3.  Nationwide  Licenses 

J50.02  MHz  *  POP 
with  a  minimum  of  no  less  than  $2,500 
per  license.  In  the  alternative,  the 
Bureau  sought  comment  on  whether, 
consistent  with  the  Balanced  Budget 
Act,  the  public  interest  would  be  served 
by  having  no  minimum  opening  bid  or 
reserve  price. 

84.  The  Commission  adopts  minimum 
opening  bids  for  each  of  the  licenses  in 
the  Phase  II  220  MHz  Service  auction 
that  are  reducible  at  the  discretion  of  the 
Bureau.  The  levels  will  be  set  as 
follows: 

1.  EA  Licenses 
$0,015  MHz  *  POP 

2.  EAG  License 
$0.0125  MHz  •  POP 

3.  Nationwide  Licenses 
$0.0175  MHz  •  POP 

with  a  minimum  of  no  less  than  $2,500 
per  license. 

85.  As  was  the  case  in  prescribing 
minimum  opening  bids  in  the  auction  of 
the  upper  channels  in  the  800  MHz 
SMR  service  and  the  LMDS  auctions. 
Congress  has  enacted  a  presumption 
that  unless  the  Commission  determines 
otherwise,  minimum  opening  bids  or 
reserve  prices  are  in  the  public  interest. 
The  Bureau  is  unpersuaded  by 
commenters'  assertions  that  minimum 
opening  bids  for  the  Phase  II  220  MHz 
Service  auction  are  not  in  the  public 
interest.  Setting  the  level  of  the 
minimum  opening  bids  is  a  difficult 
task,  especially  in  the  case  of  the  Phase 
n  220  MHz  Service  where  the  channels 
are  narrow,  encumbered  and  the 
potential  uses  of  the  band  remain  to  be 
explored.  To  address  this  concern,  the 
minimum  opening  bids  adopted  here 
are  reducible.  This  will  allow  the 
Bureau  flexibility  to  adjust  the 
minimum  opening  bids  if  circumstances 
warrant.  The  Commission  emphasizes, 
however,  that  such  discretion  will  be 
exercised  sparingly  and  early  in  the 
auction,  ie.,  before  bidders  lose  all 
waivers  and  begin  the  lose  eligibility. 
During  the  course  of  the  auction,  the 
Bureau  will  not  entertain  any  bidder 
requests  to  reduce  the  minimum 
opening  bids  on  specific  licenses. 

86.  Tne  Commission  concludes  that 
the  revised  formula  presented  here  best 
meets  the  objectives  of  our  auction 
authority  in  establishing  a  reasonable 
minimum  opening  bid.  The  Commission 
has  noted  in  the  past  that  the  reserve 
price  and  minimum  opening  bid 
provision  is  not  a  requirement  to 
maximize  auction  revenue  but  rather  a 
protection  against  assigning  licenses  at 
unacceptably  low  prices  and  that  the 
Commission  must  balance  the  revenue 


raising  objective  against  its  other  public 
interest  objectives  in  setting  the 
minimum  bid  level.  In  doing  so,  the 
Commission  agree  with  commenters 
that  the  220  MHz  channels  are  narrow 
and  the  Ukely  auction  participants  will 
be  small  business  entrepreneurs.  In 
addition,  the  Commission  recognizes 
that  the  EAG  licenses  are  more 
substantially  encumbered  than  are  the 
other  license  types.  The  Commission 
has  adjusted  its  minimum  opening  bids 
accordingly.  In  sum,  the  Commission's 
experience  in  using  minimum  opening 
bids  in  the  800  MHz  SMR  auction  and 
the  LMDS  auction  supports  the  fact  that 
minimum  opening  bids  promote 
efficient  allocation  of  licenses  and  speed 
the  course  of  the  auction  while  ensuring 
that  valuable  assets  are  not  sold  for 
nominal  prices. 

(3)  Minimum  Accepted  Bids 

87.  In  the  220  MHz  Public  Notice,  the 
Commission  proposed  to  use  an 
exponential  smoothing  methodology  to 
calculate  minimum  bid  increments.  The 
Commission  further  proposed  to  retain 
the  discretion  to  change  the  minimum 
bid  increment  if  circimistances  so 
dictate. 

88.  Because  these  techniques  have 
proven  effective  in  prior  auctions,  the 
Commission  adopts  its  proposal  for  the 
220  MHz  Service  auction.  Once  there  is 
a  standing  high  bid  on  a  license,  a  bid 
increment  will  be  applied  to  that  Ucense 
to  establish  a  minimum  acceptable  bid 
for  the  following  round.  For  the  Phase 

n  220  MHz  Service  auction,  the 
Commission  will  utilize,  as  described 
immediately  below,  an  exponential 
smoothing  methodology  to  calculate 
minimum  bid  increments.  The  Bureau 
retains  the  discretion  to  change  the 
minimum  bid  increment  if  it  determines 
that  circumstances  so  dictate.  The 
exponential  smoothing  methodology  has 
been  used  in  previous  auctions, 
including  the  WCS  auction  and  the  800 
MHz  SMR  auction. 

Exponential  Smoothing 

89.  The  exponential  smoothing 
formula  calculates  the  bid  increment  for 
each  license  based  on  a  weighted 
average  of  the  activity  received  on  each 
license  in  the  current  and  all  previous 
rounds.  This  methodology  will  tailor  the 
bid  increment  for  each  license  based 
based  on  activity,  rather  than  setting  a 
global  increment  for  all  licenses.  For 
every  license  that  receives  a  bid,  the  bid 
increment  for  the  next  round  for  that 
license  will  be  established  using  the 
exponential  smoothing  formula. 

90.  Using  exponential  smootlng,  the 
calculation  of  the  percentage  bid 
increment  for  each  license  will  be  based 
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on  an  activity  index,  which  is  calculated 
as  the  weighted  average  of  the  current 
activity  and  the  activity  index  from  the 
previous  round.  The  activity  index  at 
the  start  of  the  auction  (round  0)  will  be 
set  at  0.  The  current  activity  index  is 
equal  to  a  weighing  factor  times  the 
number  of  new  bids  received  on  the 
license  in  the  current  bidding  round 
plus  one  minus  the  weighting  factor 
times  the  activity  index  from  the 
previous  round.  The  activity  index  is 
then  used  to  calculate  a  percentage 
increment  by  multiplying  a  minimum 
percentage  increment  by  one  plus  the 
activity  index  with  that  result  being 
subject  to  a  maximum  percentage 
increment.  The  Commission  will 
initially  set  the  weighting  factor  at  0.5, 
the  minimum  percentage  increment  at 
0.05,  and  the  maximum  percentage 
increment  at  0.15. 

Equations 

Ai=(C«BJ+{(l-<:)*Ai_,) 

Ii=smaller  of  (l+Ai)*N)  and  M 

Where: 

Ai=activity  index  for  the  current  round 

(round  i) 
C=activity  weight  factor 
B,=number  of  bids  in  the  current  round 

(round  i] 
Ai_  i=activity  index  from  previous 

round  (round  i  - 1),  A<)  is  0 
Ii=percentage  bid  increment  for  the 

current  round  (round  i) 
N=minimum  percentage  increment 
M=maximum  percentage  increment 

Under  the  exponential  smoothing 
methodology,  once  a  bid  has  been 
received  on  a  license,  the  minimum 
acceptable  bid  for  that  license  in  the 
following  round  will  be  the  new  high 
bid  plus  the  dollar  amount  associated 
with  the  percentage  increment  (variable 
I,  ht}m  above  times  the  high  bid).  This 
result  will  be  rounded  to  the  nearest 
thousand  if  it  is  over  ten  thousand  or  to 
the  nearest  hundred  it  it  is  under  ten 
thousand. 

Examples 

License  1 

C=0.5,  N=0.05.  M=0.15 
Round  1  (2  new  bids,  high  bid  = 
$1,000,000) 

1.  Calculation  of  percentage 
increment  using  exponential  smoothing: 
A,=(0.5»2)  + (0.5*0)  =  1 

I,  =(1+1) '0.05=0.1 

2.  Minimum  bid  increment  using  the 
percentage  increment  (Ii  from  above) 
0.1*$1,000,000=$100,000 

3.  Minimum  acceptable  bid  for  round 
2=1,100,000 

Round  2  (3  new  bids,  high 
bid=2,000,000) 


1 .  Calculation  of  percentage 
increment  using  exponential  smooting: 

A2=(0.5  •  3)  +  (0.5  *  1)  =  2 
l2=(l  +2)  •  0.05  =  0.15 

2.  Minimimi  bid  increment  using  the 
percentage  increment  [h  from  above) 
0.15  •  $2,000,000  =  $300,000 

3.  Minimum  acceptable  bid  for  round 

3  =  2,300,000 

Round  3  (1  new  bid,  high  bid  = 
2,300.000) 

1.  Calculation  of  percentage 
increment  using  exponential  smoothing: 

A3  =  (0.5  •  1)  +  (0.5  •  2)  =  1.5 
I3  =  (1  +  1.5)  •  0.05  +  0.125 

2.  Minimum  bid  increment  using  the 
percentage  increment  (I3  from  above) 
0.125  *  $2,300,000  =  $287,500 

3.  Minimum  acceptable  bid  for  roimd 

4  =  2,588.000 

(4)  High  Bids 

91.  Each  bid  will  be  date-  and  time- 
stamped  when  it  is  entered  into  the 
computer  system.  In  the  event  of  tie 
bids,  the  Commission  will  identify  the 
high  bidder  on  the  basis  of  the  order  in 
which  bids  are  received  by  the 
Commission,  starting  with  the  earliest 
bid.  The  bidding  software  allows 
bidders  to  make  multiple  submissions 
in  a  round.  As  each  bid  is  individually 
date  and  time-stamped  according  to 
when  it  was  submitted,  bids  submitted 
by  a  bidder  earlier  in  a  round  will  have 
an  earlier  date-  and  time-stamped  than 
bids  submitted  later  in  a  round. 

(5)  Bidding 

92.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many  licenses 
for  which  it  is  eligible,  as  well  as 
withdraw  high  bids  from  previous 
bidding  rounds,  remove  bids  placed  in 
the  same  bidding  round,  or  permanently 
reduce  eligibility.  Bidders  also  have  the 
option  of  making  multiple  submissions 
and  withdrawals  in  each  bidding  roimd, 
and  will  not  have  a  separate  period  to 
withdraw  bids.  If  a  bidder  submits 
multiple  bids  for  a  single  license  in  the 
same  round,  the  system  takes  the  last 
bid  entered  as  that  bidder's  bid  for  the 
round,  and  the  date-  and  time-stamped 
of  that  bid  reflect  the  latest  time  the  bid 
was  submitted. 

93.  Please  note  that  all  bidding  will 
take  place  either  through  the  automated 
bidding  software  or  by  telephonic 
bidding  (Telephonic  bid  assistants  are 
required  to  use  a  script  when  handling 
bids  placed  by  telephone.  Telephonic 
bidders  are  therefore  reminded  to  allow 
sufficient  time  to  bid,  by  placing  their 
calls  well  in  advance  of  the  close  of  a 
round,  because  four  to  five  minutes  are 
necessary  to  complete  a  bid 


submission.)  There  will  be  no  on-site 
bidding  during  Auction  No.  18. 

94.  A  bidder's  maximum  eligibility  in 
the  first  round  of  the  auction  is 
determined  by  two  factors:  (1)  the 
licenses  applied  for  on  FCC  Form  175: 
and  (2)  the  upfront  payment  amount 
deposited.  The  bid  submission  screens 
will  be  tailored  for  each  bidder  to 
include  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 
A  bidder  also  has  the  option  to  further 
tailor  its  bid  submission  screens  to  call 
up  specified  groups  of  licenses. 

95.  The  bidding  software  requires 
each  bidder  to  log  in  to  the  FCC  auction 
system  during  the  bidding  round  using 
the  FCC  account  number,  bidder 
identification  number,  and  the 
confidential  security  codes  provided  in 
the  registration  materials.  Bidders  are 
strongly  encouraged  to  download  and 
print  bid  confirmations  after  they 
submit  their  bids. 

96.  The  bid  entry  screen  of  the 
Automated  Auction  System  software  for 
the  Phase  U  220  MHz  Service  auction 
allows  bidders  to  place  multiple 
increment  bids  which  will  let  bidders 
increase  high  bids  from  one  to  nine  bid 
increments.  A  single  bid  increment  is 
defined  as  the  difference  between  the 
standing  high  bid  and  the  minimum 
acceptable  bid  for  a  license. 

97.  To  place  a  bid  on  a  license,  the 
bidder  must  enter  a  whole  number 
between  1  and  9  in  the  bid  increment 
multiplier  (Bid  Mult)  field.  This  value 
will  determine  the  amoimt  of  the  bid 
(Amoiuit  Bid)  by  multiplying  the  bid 
increment  multiplier  by  the  bid 
increment  and  adding  the  result  to  the 
high  bid  amount  according  to  the 
following  formula: 

Amount  Bid  =  High  Bid  +  (Bid  Mult  * 

Bid  Increment) 
Thus,  bidders  may  place  a  bid  that 
exceeds  the  standing  high  bid  by 
between  one  and  nine  times  the  bid 
increment.  For  example,  to  bid  the 
minimum  acceptable  bid,  which  is 
equal  to  one  bid  increment,  a  bidder 
will  enter  "16"  in  the  bid  increment 
multiplier  column  and  press  submit. 
♦  98.  For  any  license  on  which  the  FCC 
is  designated  as  the  high  bidder  {i.e.,  a 
license  that  has  not  yet  received  a  bid 
in  the  auction  or  where  the  high  bid  was 
withdrawrn  and  a  new  bid  has  not  yet 
been  placed),  bidders  will  be  limited  to 
bidding  only  the  minimimi  acceptable 
bid.  In  both  of  these  cases  no  increment 
exists  for  the  licenses,  and  bidders 
should  enter  "1"  in  the  Bid  Mult  field. 
Note  that  any  whole  number  between  1 
and  9  entered  in  the  multiplier  column 
will  result  in  a  bid  value  at  the 
minimum  acceptable  bid  amount. 
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Finally,  bidders  are  cautioned  in 
entering  numbers  in  the  Bid  Mult  field 
because,  as  explained  in  the  following 
section,  a  high  bidder  that  withdraws  its 
standing  high  bid  from  a  previous 
round,  even  if  mistakenly  or 
erroneously  made,  is  subject  to  bid 
withdrawal  payments. 

(6)  Bid  Removal  and  Bid  Withdrawal 

99.  In  the  20  MHz  Public  Notice,  the 
Commission  proposed  bid  removal  and 
bid  withdrawal  rules.  With  respect  to 
bid  withdrawals,  the  Commission 
proposed  limiting  each  bidder  to 
withdrawals  in  no  more  than  two 
rounds  during  the  course  of  the  auction. 

a.  Procedures 

100.  Before  the  close  of  a  bidding 
roimd,  a  bidder  has  the  option  of 
removing  any  bids  placed  in  that  round. 
By  using  the  remove  bid  function  in  the 
software,  a  bidder  may  effectively 
"unsubmit"  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to 
withdrawal  payments.  Removing  a  bid 
will  affect  a  bidder's  activity  for  the 
round  in  which  it  is  removed.  This 
procedure  will  enhance  bidder 
flexibility  and,  may  serve  to  expedite 
the  course  of  the  action.  Therefore,  the 
Commission  will  adopt  these 
procedures  for  the  220  MHz  Service 
auction. 

101.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  the  next  round,  a  bidder  may 
withdraw  standing  high  bids  from 
previous  rounds  using  the  withdraw  bid 
function  (assuming  that  the  bidder  has 
not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
viMthdraw  its  standing  high  bid  from  a 
previous  round  is  subject  to  the  bid 
withdrawal  payments  specified  in  47 
CFR  90.1007, 1.2104(g),  and  1.2109.  The 
procedure  for  withdrawing  a  bid  and 
receiving  a  withdrawal  confirmation  is 
essentially  the  same  as  the  bidding 
procedure  described  in  "High  Bids," 
Part  4.B.2.c.(4). 

102.  In  previous  auctions,  the 
Commission  has  detected  bidder 
conduct  that,  arguably,  may  have 
constituted  strategic  bidding  through 
the  use  of  bid  withdrawals.  While  the 
Commission  continues  to  recognize  the 
important  role  that  bid  withdrawals 
play  in  an  auction,  i.e.  reducing  risk 
associated  with  efforts  to  secure  various 
geographic  area  licenses  in  combination, 
the  Commission  concludes  that,  for  the 
220  MHz  Service  auction,  adoption  of  a 
limit  on  their  use  to  two  rounds  is  the 
most  appropriate  outcome.  By  doing  so 
the  Commission  believes  it  strikes  a 
reasonable  compromise  that  will  allow 


bidders  to  use  withdrawals.  The 
Commission's  decision  on  this  issue  is 
based  upon  its  experience  in  prior 
auctions,  particularly  the  PCS  D.  E  and 
F  block  auction,  800  MHz  SMR  auction, 
and  LMDS  auction,  and  is  in  no  way  a 
reflection  of  its  view  regarding  the 
likelihood  of  any  speculation  or 
"gaming"  in  the  220  MHz  Service 
auction. 

103.  The  Bureau  will  therefore  limit 
the  number  of  rounds  in  which  bidders 
may  place  withdrawals  to  two  rounds. 
These  rounds  will  be  at  the  bidder's 
discretion  and  there  will  be  no  limit  on 
the  number  of  bids  that  may  be 
withdrawn  in  either  of  these  rounds. 
Withdrawals  will  still  be  subject  to  the 
bid  withdrawal  payments  specified  in 
47  CFR  90.1007,  1.2104(g),  and  1.2109. 
Bidders  should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  market. 

104.  If  a  high  bid  is  withdrawn,  the 
license  will  l^  offered  in  the  next  roimd 
at  the  second  highest  bid  price,  which 
may  be  less  than,  or  equal  to,  in  the  case 
of  tie  bids,  the  amount  of  the  withdrawn 
bid,  without  any  bid  increment.  The 
FCC  will  serve  as  a  "place  holder"  on 
the  license  until  a  new  acceptable  bid  is 
submitted  on  that  license. 

b.  Calculation 

105.  Generally,  a  bidder  that 
withdraws  a  standing  high  bid  during 
the  course  of  an  auction  will  be  subject 
to  a  payment  equal  to  the  lower  of:  (1) 
the  difference  between  the  net 
withdrawn  bid  and  the  subsequent  net 
winning  bid;  or  (2)  the  difference 
between  the  gross  withdrawn  bid  and 
the  subsequent  gross  winning  bid  for 
that  license.  See  47  CFR  90.1007. 
1.2104(g).  and  1.2109.  No  withdrawal 
payment  will  be  assessed  if  the 
subsequent  winning  bid  exceeds  the 
withdrawn  bid. 

(7)  Round  Results 

106.  The  bids  placed  during  a  round 
are  not  published  until  the  conclusion 
of  that  bidding  period.  After  a  round 
closes,  the  FCC  will  compile  reports  of 
all  bids  placed,  bids  withdrawn,  current 
high  bids,  a  new  minimum  accepted 
bids,  and  bidder  eligibihty  status 
(bidding  eligibility  and  activity  rule 
waivers),  and  post  the  reports  for  public 
access. 

107.  Reports  reflecting  bidders* 
identities  and  bidder  identification 
numbers  for  Auction  No.  18  will  be 
available  before  and  during  the  auction. 
Thus,  bidders  will  know  in  advance  of 
this  auction  the  identities  of  the  bidders 
against  which  they  are  bidding. 


(8)  Auction  Annoimcement 

108.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
annoimcements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  the  Internet  and  the  FCC 
Bulletin  Board  System. 

(9)  Other  Matters 

109.  As  noted  in  3.B.,  after  the  short- 
form  filing  deadline,  applicants  may 
make  only  minor  changes  to  their  FCC 
Form  175  applications.  For  example, 
permissible  minor  changes  include 
deletion  and  addition  of  authorized 
bidders  (to  a  maximum  of  three)  and 
revision  of  exhibits.  Filers  should  make 
these  changes  on-line,  and  submit  a 
letter  to  Amy  Zoslov,  Chief.  Auctions 
and  Industry  Analysis  EN  vision. 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
2025  M  Street.  N.W.,  Room  5202, 
Washington,  D.C.  20554  (and  mail  a 
separate  copy  to  Frank  Stilwell, 
Auctions  and  Industry  Analysis 
Division),  briefly  summarizing  the 
changes.  Questions  about  other  changes 
should  be  directed  to  Frank  Stilwell  of 
the  FCC  Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

5.  Post-Auction  Procedures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

110.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  winning  bids  and  bidders  for  each 
license,  and  listing  withdrawn  bid 
payments  due. 

111.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 
winning  bids  (actual  bids  less  any 
applicable  bidding  credits).  See  47  CFR 
90.1011(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any 
withdrawn  bid  amounts  due  under  47 
CFR  1.2104(g),  as  discussed  in  "Bid 
Removal  and  Bid  Withdrawal."  Part 
4.B.2.c(6).  (Upfront  payments  are 
applied  first  to  satisfy  any  withdrawn 
bid  liability,  before  being  applied 
toward  down  payments.) 

B.  Long-Form  Application 

112.  Within  ten  business  days  after 
release  of  the  auction  closing,  notice 
winning  bidders  must  submit  a  properly 
completed  long-form  application  and 
required  exhibits  for  each  Phase  II  220 
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MHz  Service  license  won  through  the 
auction.  Winning  bidders  that  are  small 
businesses  or  very  small  businesses 
must  include  an  exhibit  demonstrating 
their  eligibiUty  for  bidding  credits.  See 
47  CFR  90.1013.  Further  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

C.  Default  and  Disqualification 

113.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  [i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-fonn  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Ck}mmission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidders  (in  descending  order]  at 
their  final  bids.  See  47  CFR  1.2109(b) 
and  (c).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  appUcant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  appUcant. 
See  47  CFR  1.2109(d). 

D.  Refund  of  Remaining  Upfront 
Payment  Balance 

114.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  any  Phase  II  220  MHz 
Service  Ucense  may  be  entitled  to  a 
refund  of  their  remaining  upfront 
payment  balance  after  the  conclusion  of 
the  auction.  No  refund  will  be  made 
unless  there  are  excess  funds  on  deposit 
from  that  applicant  after  any  applicable 
bid  withdrawal  payments  have  been 
paid. 

115.  Bidders  that  drop  out  of  the 
auction  completely  may  be  eligible  for 
a  refund  of  their  upfront  payments 
before  the  close  of  the  auction. 
However,  bidders  that  reduce  their 
eligibility  and  remain  in  the  auction  are 
not  eligible  for  partial  refunds  of  upfront 
payments  until  the  close  of  the  auction. 
Qualified  bidders  that  have  exhausted 
all  of  their  activity  rule  waivers,  have  no 
remaining  bidding  eligibility,  and  have 
not  withdrawn  a  high  bid  during  the 
auction  must  submit  a  written  refund 
request  which  includes  wire  transfer 
instructions,  a  Taxpayer  Identification 
Number  ("TIN"),  and  a  copy  of  their 
bidding  eligibiUty  screen  print,  to: 
Federal  Communications  Commission, 
Billings  and  Collections  Branch,  Attn: 
Regina  Dorsey  or  Linwood  Jenkins,  1919 


M  Street,  NW.  Room  452,  Washington, 
DC  20554. 

116.  Bidders  can  also  fax  their  request 
to  the  Billings  and  Collections  Branch  at 
(202)  418-2843.  Once  the  request  has 
been  approved,  a  refund  will  be  sent  to 
the  address  provided  on  the  FCC  Form 
159. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact 
Linwood  )eakins  or  Geo&ey  Idika  at  (202) 
418-1995. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

Attachment  A — Summary  of  Phase  II  220 
MHZ  Licenses  to  be  Aactioned 

Attachment  B — List  of  Cases  Pending  Before 
the  Commission  Involving  Non-Nationwide 
Phase  I  220  MHZ  Licensees 

Attachment  C — Guidelines  for  completion  of 
FCC  Forma  175  and  159,  and  Exhibits 

Attachment  D — Electronic  Filing  and  Review 
of  FCC  Form  175 

Attachment  E — Summary  Listing  of 
Documents  From  the  Commission  and  the 
Wireless  Telecommunications  Bureau 
Addressing  Application  of  The  Anti- 
Collusion  Rules 

Attachment  F — List  of  Commenters 

Note:  Attachments  A  through  F  are  not 
printed  in  the  Federal  Register.  See  the 
beginning  of  the  Supplementary  Information 
section  for  availability. 

[PR  Doc.  98-17147  Filed  6-28-98;  8:45  am) 

BILUNQ  COOC  (712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning 
information  required  from  employees  of 
the  Federal  Emergency  Management 
Agency  who  file  a  claim  with  the 
Agency  under  31  U.S.C.  3721  for  the 
loss  of  or  damage  to  personal  property 
which  is  incident  to  their  service. 


Supplementary  Infonnation.  31  U.S.C. 
3721  requires  claimants  to  substantiate 
their  claims  as  a  condition  of  payment 
by  the  Agency.  The  Agency's 
substantiation  requirements  are  set  forth 
in  44  CFR  11.76.  There  is  no  set  form 
required  by  the  Agency  for  filing  a  claim 
imder  this  statute. 

Collection  of  Information 

Title:  Claims  of  Federal  Personnel  for 
Personal  Property  Loss  or  Damage. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
coUection. 

OMB  Number:  3067-0167. 

Form  Numbers:  None. 

Abstract:  The  information  is  provided 
by  FEMA  personnel  to  make  a  claim 
against  FEMA  for  personal  property 
damage  incident  to  service.  The 
information  is  used  by  FEMA  to 
determine  the  appropriate  disposition 
and  payment  of  claims. 

Affected  Public:  Federal  Government. 

Number  of  Respondents:  7. 

Frequency  of  Response:  On  occasion. 

Hours  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  7. 

Estimated  Cost:  None. 

Comments 

Written  comments  are  soUcited  to:  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Mr.  Robert  S.  Brt)ck,  Associate 
General  Counsel  for  General  Law,  Office 
of  General  Counsel,  Federal  Emergency 
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Management  Agency,  at  (202)  646-4095 
for  additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 
Reginald  Truiillo, 

Director.  Program  Services  Division, 
Operations  Support  Directorate. 
|FR  Doc.  98-17238  Filed  6-26-98;  8:45  am) 
BILUMQ  CODE  e71S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-855-DR] 

Territory  of  American  Samoa; 
Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Territory  of 
American  Samoa  (FEMA-855-DR), 
dated  February  9,  1990,  and  related 
determinations. 

EFFECTIVE  DATE:  June  17,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  cost-sharing 
arrangements  under  FEMA-855-DR  is 
adjusted  at  90  percent  Federal  funding 
for  eligible  costs  for  the  Public 
Assistance  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Dated:  )une  17, 1998. 
James  L.  Witt, 
Director. 
(FR  Doc.  98-17248  Filed  6-26-98;  8:45  am] 

BILUNG  CODE  (718-02-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1223-OR1 

Florida;  Amendment  No.1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1223-DR),  dated  June 
18,  1998,  and  related  determinations. 

EFFECTIVE  DATE:  June  19,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  18,  1998: 

Alachua,  Baker,  Bay,  Bradford,  Broward, 
Calhoun,  Charlotte,  Citrus,  Clay,  Collier, 
Dade,  DeSoto,  Dixie,  Escambia,  Franklin, 
Gadsden,  Gilchrist,  Glades,  Gulf,  Hamilton, 
Hardee,  Hendry,  Hernando,  Highlands, 
Hillsborough,  Holmes,  Indian  River.  Jackson, 
Jefferson,  Lafayette.  Lake,  Lee,  Leon,  Levy, 
Liberty,  Madision,  Manatee,  Marion,  Martin, 
Monroe,  Nassau,  Okaloosa,  Okeechobee, 
Orange,  Osceola,  Palm  Beach,  Pasco, 
Pinellas,  Polk,  St.  Lucie,  Santa  Rosa, 
Sarasota,  Sumter,  Suwannee,  Taylor,  Union, 
Volusia,  Walton,  and  Washington  Counties 
for  direct  Federal  assistance  appropriate  for 
required  emergency  measures,  authorized 
under  the  Stafford  Act,  to  save  lives,  protect 
prop)erty  and  public  health  and  safety,  and 
lessen  or  avert  the  threat  of  a  catastrophe. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans,  d3.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  98-17240  Filed  6-26-98;  8:45  am) 

BILUNG  CODE  e718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3126-EM] 

Kansas;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Kansas 
{FEMA-3126-EM),  dated  June  9, 1998, 
and  related  determinations. 
EFFECTIVE  DATE:  June  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  Jime 
9,  1998,  the  President  declared  an 
emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Kansas,  resulting 
from  an  explosion  on  June  8,  1998,  is  of 
sufficient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Pub.  L.  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  an  emergency  exists  in  the  State  of 
Kansas. 

Sfjecifically,  you  are  authorized  to  activate 
and  deploy  search  and  rescue  teams  to 
respond  to  this  event  as  authorized  under 
subsection  502(a]  of  the  Stafford  Act. 

In  addition,  you  are  authorized  to  provide 
such  other  forms  of  emergency  assistance  as 
you  may  deem  necessary. 

Emergency  assistance  which  you  provide 
pursuant  to  this  declaration  will  be  at  75 
percent  Federal  funding. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Carolyn  J.  Coleman  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Kansas  to  have  been 
affected  adversely  by  this  declared 
emergency  disaster: 
Sedgwick  County 

FEMA  has  been  authorized  to  activate  and 
deploy  search  and  rescue  teams  to  respond 
to  the  explosion  in  Sedgwick  County,  Kansas, 
pursuant  to  Title  V  of  the  Sta^rd  Act. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
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for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt. 
Director. 
[FR  Doc.  98-17239  Filed  6-26-98;  8:45  am) 

MLUNO  COOE  (71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1 222-0  R] 

New  York;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York.  (FEMA-1222-DR),  dated  )une  16, 
1998,  and  related  determinations. 

EFFECTIVE  DATE:  June  19,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPt.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Jime  16,  1998: 

Broome  and  Wyoming  Counties  for  debris 
removal  and  emergency  protective  measures 
(Categories  A  and  B]  under  the  Public 
Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Coimseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  9»-17241  Filed  6-26-98;  8:45  am) 
BiUJNQCOOC  tTis-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1 220-OR] 

North  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota 
(FEMA-1 220-DR),  dated  Jime  15, 1998, 
and  related  determinations. 
EFFECTIVE  DATE:  June  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472, (202)  646-3260 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
15, 1998,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robart  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota, 
resulting  from  flooding  and  ground 
saturation  on  March  2. 1998,  and  continuing, 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  Pub.  L  93-288,  as 
amended  ("the  Stafford  Act").  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  tliat  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Leslie  A.  Rucker  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 


I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Barnes,  Benson.  Dickey.  Nelson.  Pembina, 
Pierce,  Ramsey.  Ransom,  Richland,  Rolette, 
Sargent,  Stutsman,  and  Towner  Counties, 
and  the  Indian  reservations  of  the  Spirit  Lake 
Sioux  Tribe  and  the  Turtle  Mountain  Band  of 
Chippewa  for  Public  Assistance. 

All  coimties  within  the  State  of  North 
Dakota  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 
[FR  Doc.  98-17242  Filed  6-26-98;  8:45  am] 

StLUNQ  COOE  S718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1194-DR] 

Commonwealth  of  the  Northern 
Mariana  Islands;  Amendment  to  Notice 
of  a  IMajor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  Commonwealth  of 
the  Northern  Mariana  Islands  (FEMA- 
il94-DR).  dated  December  24  1997,  and 
related  determinations. 
EFFECTIVE  DATE:  June  16.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3630. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  cost  share 
arrangement  under  FEMA-1 194-DR  is 
adjusted  at  100  percent  Federal  fvmding 
for  eligible  costs  for  the  Individual  and 
Family  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
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Assistance  (DUA);  83.542,  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544.  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

lames  L.  Witt, 

Director. 

(FR  Doc.  98-17247  Filed  &-26-98;  8:45  am) 

BN.LMO  CODE  CTIS-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1219-DR1 

Pennsylvania;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Pennsylvania,  (FEMA-1219-DR).  dated 
June  8, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  June  16,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472, (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Pennsylvania,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  8,  1998: 

Beaver,  Pike,  and  Susquehanna  Counties 
for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-17243  Filed  6-26-98;  8:45  am] 
BILUNQ  CODE  tTIA-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1219-0R] 

Pennsylvania;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidentifil  declaration  of  a  major 
disaster  for  the  Commonv^ealth  of 
Pennsylvania  (FEMA-1219-DR),  dated 
June  8,  1998,  and  related 
determinations. 
EFFECTIVE  DATE:  June  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
8,  1998,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Pennsylvania,  resulting  fenm  severe  storms, 
tornadoes  and  flooding  on  May  31.  through 
June  2.  1998.  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Pub.  L  93-288,  as  amended  ("the 
Stafford  Act").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Pennsylvania. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistamce  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  pwrcent  of  lh»«  total  eligible 
costs. 

The  time  f)eriod  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  PubUc  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 


the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Jack  Schuback  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of 
Pennsylvania  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

Allegheny,  Berks,  Somerset,  and  Wyoming 
Counties  for  Individual  Assistance. 

All  counties  within  the 
Commonwealth  of  Pennsylvania  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Core 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  63.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 
(FR  Doc.  98-17244  Filed  6-26-98;  8:45  am) 

BILUNOCOOC  C71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1218-DR] 

South  Dakota;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMAJ. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  (FEMA-1218-DR),  dated  June  1, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  June  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  is  hereby  amended  to  include 
Disaster  Unemployment  Assistance  in 
the  following  area  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
1, 1998:  Day  County  for  Disaster 
Unemployment  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
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for  reporting  and  drawing  funds:  83.537. 
Cominunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

|FR  Doc.  98-17245  Filed  6-26-98;  8:45  am) 
MLUNQCOOC  (TIS-M-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1215-0R] 

Tennessee;  Amendment  No.  9  to 
Notice  of  a  K4ajor  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee.  (FEMA-1215-DR),  dated 
April  20.  1998.  and  related 
determinations. 

EFFECTIVE  DATE:  June  15.  1998. 

F0«  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPt.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  20,  1998: 

Lauderdale  County  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;.83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-17246  Filed  6-26-98;  8:45  am] 
BiLLMO  COOE  t71S-02-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  appUcants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  piusuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Damon  Lavelle  Wilson.  10010  Rio 

Bravo,  Houston,  TX  77064.  Sole 

Proprietor. 
Toriello  Passarelli.  Inc.  d/b/a,  Toriello 

Freight  International,  8538  NW  72nd 

Street.  Miami,  FL  33166.  Officers: 

Mario  Toriello,  President,  EUzabeth 

Cano,  Vice  President. 

Dated:  June  23.  1998. 
Joseph  C  Polking, 
Secretary. 

|FR  Doc.  98-17140  Filed  6-26-98;  8:45  am] 
BtLUNO  cooc  (Tao-ei-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  98-09] 

Kin  Bridge  Express  Inc.  and  Kin  Bridge 
Express  (U.S.A.)  Inc. — Possible 
Violations  of  Sections  8, 10(aH1), 
10(b)(1)  and  23  of  the  Shipping  Act  of 
1984;  Order  of  Investigation  and 
Hearing 

Kin  Bridge  Express  Inc.  ("Kin  Bridge 
Taiwan")  is  a  tariffed  and  bonded  non- 
vessel-operating  common  carrier 
("NVOCC")  located  at  2"^  Floor.  No;  80. 
Section  2,  Chang  An  East  Road,  Taipei 
10405,  Taiwan.  Kin  Bridge  Taiwan 
holds  out  to  operate  as  an  NVOCC 
pursuant  to  its  tariff  No.  015344-002, 
filed  April  9,  1998.  Wilson  Chiao  is 
President  of  Kin  Bridge  Taiwan. 

Kin  Bridge  Express  (U.S.A.)  Inc.  ("Kin 
Bridge  USA")  was,  until  April  18, 1998. 
a  tariffed  and  bonded  NVOCC  located  at 
182-30  150th  Road,  Jamaica,  New  York 
11413.  Effective  April  18.  Kin  Bridge 
USA  canceled  its  NVOCC  tariff  and 
transferred  its  bond  to  Kin  Bridge 
Taiwan.^  Kin  Bridge  USA  continues  to 
serve  as  U.S.  destination  agent  for  Kin 
Bridge  Taiwan  and  as  its  designated 
resident  agent  for  service  of  process. 


>  Kin  Bridge  Taiwan  maintains  an  h4V0CC  bond. 
No.  055326,  in  the  amount  of  S5O,0OO  with 
Washington  International  Insurance  Company, 
Itasca.  Illinois. 


The  President  of  Kin  Bridge  USA  is 
Michael  Hong. 

It  appears  mat  Kin  Bridge  Taiwan, 
acting  as  shipper  on  certain  shipments 
on  which  it  was  doing  business  as 
NVOCC,  participated  in  a  scheme  of 
commodity  misdescriptions  on  at  least 
73  shipments  transported  by  an  ocean 
common  carrier  between  January  7, 
1996  and  February  4,  1997.  The 
shipments  originated  from  Kin  Bridge's 
offices  in  Taiwan  and  Hong  Kong  and 
were  consigned  to  Kin  Bridge  USA  in 
New  York.  Kin  Bridge  Taiwan  issued  a 
"house,"  of  NVOCC.  bill  of  lading  for 
each  shipment  for  tender  by  the 
ultimate  consignee  to  Kin  Bridge  USA 
upon  arrival  of  the  cargo. 

It  further  appears  that  Hanjin 
Shipping  Co.  and  other  ocean  common 
carriers  rated  the  commodities  in 
accordance  with  the  false  cargo 
description  furnished  by  Kin  Bridge 
Taiwan,  and  its  U.S.  destination  agent. 
Kin  Bridge  USA,  accepted  delivery  of 
the  cargo  and  made  payment  to  the 
ocean  carrier  on  the  basis  of  the 
resulting  lower  rate.  Other 
contemporaneous  documentation,  such 
as  the  arrival  notice  issued  by  Kin 
Bridge  USA  to  the  U.S.  consignee, 
indicate  that  Kin  Bridge  USA  and  its 
principals  knew  that  the  shipments 
actually  consisted  of  commodities 
different  from  those  listed  on  the  ocean 
common  carrier's  bills  of  lading. 

Moreover,  it  appears  that  the  rates 
assessed  and  collected  by  Kin  Bridge 
Taiwan  and  its  U.S.  agent  Kin  Bridge 
USA  for  these  shipments  bear  no 
relation  to  the  rates  set  forth  in  any  Kin 
Bridge  tariff  then  on  file  with  the 
Commission.  Prior  to  April  9. 1998,  Kin 
Bridge  Taiwan  in  fact  had  no  tariff  and 
no  NVOCC  bond;  nonetheless  it  was 
actively  engaged  in  negotiating  and 
executing  service  contracts  with  Hanjin 
Shipping  Co.^  and  possibly  other  ocean 
common  carriers  prior  to  such  date.  Nor 
could  the  tariff  of  Kin  Bridge  USA  set 
forth  the  applicable  rates,  because  Kin 
Bridge  USA  only  published  a  limited 
number  of  rates,  which  were  applicable 
to  its  outbound  NVOCC  services. 

It  further  appear  that,  during  the 
period  January  1996  through  April  1998. 
numerous  outbound  shipments  were 
originated  by  Kin  Bridge  USA  in  its 
capacity  as  an  NVOCC,  which  were 
destined  to  Kin  Bridge  USA  agents  in 
the  Far  East.  Review  of  the  ATFI  tariff 
of  Kin  Bridge  USA  indicates  that  many 
of  these  shipments  may  not  have  been 
covered  by  outbound  rates  then  on  file 
in  the  tariff  of  Kin  Bridge  USA. 


'  Hanjin  Service  Contract  No.  3S52.  and  Hanjin 
Service  Contract  No.  5117,  both  signed  by  IGn 
Bridge  Taiwan. 


UMI 
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Since  Kin  Bridge  USA  canceled  its    ' 
tariff  on  April  18,  1998,  Kin  Bridge 
Taiwan  has  maintained  what  many  be 
characterized  as  a  "shell"  tariff, 
consisting  of  ten  conamodity 
descriptions,  four  of  which  are 
apphcable  to  Cargo  N.O.S.  Only  these 
latter  Cargo  N.O.S.  rates  apply  to  cargo 
inbound  from  the  Far  East.  Kin  Bridge 
Taiwan  does  not  publish  "per 
container"  rates  for  inbound  cargo,  nor 
does  it  appear  likely  that  it  charges 
those  rates  which  it  does  publish,  since 
these  are  assessed  solely  on  a  weight/ 
measurement  (W/M)  ton  basis. 
Nonetheless,  it  appears  that  Kin  Bridge 
Taiwan  is  actively  soliciting  NVOCC 
cargo,  and  that  it  may  not  be  assessing 
or  collecting  those  rates  set  forth  in  its 
tariff. 

Section  10(a)(1)  of  the  Shipping  Act  of 
1984  ("1984  Act").  46  U.S.C.  app.  sec. 
1709(a)(1),  prohibits  any  person 
knowingly  and  willfully,  directly  or 
indirectly,  by  means  of  false  billings, 
false  classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  unfair  device  or 
means,  to  obtain  or  attempt  to  obtain 
ocean  transportation  for  property  at 
least  than  the  rates  or  charges  that 
would  otherwise  be  applicable.  Section 
10(b)(1),  46  U.S.C.  app.  sec.  1709(b)(1), 
prohibits  a  common  carrier  from 
charging,  collecting  or  receiving  greater, 
less  or  different  compensation  for  the 
trtuisportation  of  property  than  the  rates 
and  charges  set  forth  in  its  tariff. 
Sections  8  and  23  of  the  1984  Act,  46 
U.S.C.  app.  sees.  1707  and  1721,  require 
that  every  NVOCC  mtiintain  a  tariff  and 
a  bond.  Under  section  13  of  the  1984 
Act,  46  U.S.C.  app.  sec.  1712,  a  person 
is  subject  to  a  civil  penalty  of  not  more 
than  $25,000  for  each  violation 
knowingly  and  willfully  committed,  and 
not  more  than  $5,000  for  other 
violations.'  Section  13  further  provides 
that  a  common  carrier's  tariff  may  be 
suspended  for  violations  of  section 
10(b)(1)  for  a  period  not  to  exceed  one 
year,  while  section  23  provides  for  a 
similar  suspension  in  the  case  of 
violations  of  section  10(a)(1)  of  the  1984 
Act. 

Now  therefore,  it  is  ordered.  That 
pursuant  to  sections  10, 11, 13,  and  23 
of  the  1984  Act,  46  U.S.C.  app.  sees. 
1709. 1710, 1712.  and  1721.  an 
investigation  is  instituted  to  determine: 

(1)  Whether  Kin  Bridge  Express  Inc. 
and  Kin  Bridge  Express  (USA)  Inc. 
violated  section  10(a)(1)  of  the  1984  Act 
by  directly  or  indirectly  obtaining 


'  The  maximum  penalties  are  raised  by  10  percent 
for  violations  occurring  after  November  7.  1996.  See 
Inflation  Adjustment  of  Civil  Monetary  Penalties.  27 
S.RJL  809  (1996J. 


transportation  at  least  than  the  rates  and 
charges  othervdse  applicable  through 
the  means  of  misdescription  of  cargo; 

(2)  Whether  Kin  Bridge  Express  Inc. 
and  Kin  Bridge  Express  (USA)  Inc. 
violated  section  10(b)(1)  of  the  1984  Act 
by  charging,  demanding,  collecting  or 
receiving  less  or  different  compensation 
for  the  transportation  of  property  than 
the  rates  and  charges  shown  in  their 
respective  NVOCC  tariffs; 

(3)  Whether  Kin  Bridge  Express  Inc. 
violated  sections  8  and  23  of  the  1984 
Act  by  operating  as  a  non-vessel- 
op>erating  common  carrier  without 
having  a  tariff  and  bond  on  file  with  the 
Commission: 

(4)  Whether,  in  the  event  violations  of 
sections  8.  10(a)(1),  10(b)(1).  and  23  of 
the  1984  Act  are  foimd.  dvil  penalties 
should  be  assessed  and.  iLso.  the 
amount  of  such  penalties; 

(5)  Whether,  in  the  event  violations  of 
sections  10(a)(1)  and  10(b)(1)  of  the 
1984  Act  are  found,  the  tariff  of  Kin 
Bridges  Express  Inc.  should  be 
suspended; and 

(6)  Whether,  in  the  event  violations 
are  foimd.  an  appropriate  cease  and 
desist  order  should  be  issued. 

It  is  further  ordered,  that  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  rules  of  practice  and 
procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  Uie  parties  and  the  Presiding 
Administrative  Law  Judge  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  deposition,  or 
other  documents  or  that  die  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordered,  that  Kim  Bridge 
Express  Inc.  and  Kin  Bridge  Express 
(U.S.A.)  Inc.  are  designated  as 
Respondents  in  this  proceeding; 

It  is  further  ordered,  that  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered,  that  notice  of  this 
order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 


It  is  further  ordered,  that  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  rules  of  practice  and 
procedure,  46  CFR  502.72; 

It  is  further  ordered,  that  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered,  that  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573.  in  accordance  with  Rule  118  of 
the  Commission's  rules  and  practice  and 
procedure,  46  CFR  502.118,  and  shall  be 
served  on  parties  of  record;  and 

It  is  further  ordered,  that  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  June  23.  1999  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  October  21, 1999. 

By  the  Commission. 
Joseph  C  Polking. 

Secretary. 

[PR  Doc.  98-17141  Filed  6-26-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  v«rill  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  15, 
1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 
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1.  Henderson  Family  Limited 
Partnership,  Vienna,  Missouri;  to 
acquire  voting  shares  of  Maries  County 
Bancorp,  Inc.,  Vienna,  Missouri  and 
Progress  Bancshares,  Inc.,  Sullivan, 
Missouri,  and  thereby  indirectly  acquire 
Progress  Bank,  Sullivan,  Missouri; 
Maries  County  Bank,  Vienna,  Missouri; 
and  Belle  State  Bank,  Belle,  Missouri. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Donald  Ray  Clark  and  Kitty  Darline 
Clark,  both  of  Anadarko,  Oklahoma;  to 
acquire  voting  shares  of  First  State 
Bank,  Anadarko,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  23, 1998. 
Robert  d«V.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  9&-17205  Filed  6-26-98;  8:45  am] 
BttJJNQ  COM  tSIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
[Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  23, 1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 


East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  Citizens  Bancshares,  Inc. , 
Salineville,  Ohio;  to  merge  with  Mid 
Am,  Inc.,  Bowling  Green,  Ohio,  and 
thereby  indirectly  acquire  Adrian  State 
Bank,  Adrian,  Michigan;  American 
Conununity  Bank,  N.A.,  Lima,  Ohio; 
Amerifirst  Bank,  N.A.,  Xenia,  Ohio; 
First  National  Bank  of  Northwestern 
Ohio,  Bryan,  Ohio;  Mid  American 
National  Bank  and  Trust  Company, 
Toledo,  Ohio;  and  Northside  Deposit 
Bank,  Pittsburgh,  Pennsylvania. 

In  connection  with  this  application. 
Citizens  Bancshares  also  has  applied  to 
acquire  MFI  Investments  Corp,  Bryan, 
Ohio;  Mid  Am  Recovery  Services,  Inc., 
Clearwater,  Florida;  Mid  Am  Credit 
Corp,  Columbus,  Ohio;  Mid  Am 
Financial  Services,  Inc.,  Carmel, 
Indiana:  and  Mid  Am  IMvate  Trust, 
N.S.,  Cincinnati,  Ohio,  and  thereby 
engage  directly  in  permissible  broker/ 
dealer  securities  activities  pursuant  to 
§§  225.28(b)(7)  and  225.28(b)(8)  of 
Regulation  Y;  permissible  collection 
agency  activities  pursuant  to  § 
225.28(b)(2)(iv)  of  Regulation  Y; 
permissible  lending  and  leasing 
activities  pursuant  to  §§  225.28(b)(1) 
and  225.28(b)(3)  of  Regulation  Y; 
permissible  consumer  finance,  lending, 
and  loan  servicing  activities  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y;  and 
permissible  trust  company  functions 
pursuant  to  §  225.28(b)(5)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Mercantile  Bancorporation  Inc.,  St. 
Louis,  Missouri;  and  its  wholly  owned 
subsidiary,  Ameribanc,  Inc.,  St.  Louis, 
Missouri,  to  acquire  100  percent  of  the 
voting  shares  and  merge  with  First 
Financial  Bancorporation,  Iowa  City, 
Iowa,  and  thereby  indirectly  acquire 
First  National  Bank  Iowa,  Iowa  Qty, 
Iowa. 

C  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  BancFirst  Corporation,  Oklahoma 
City,  Oklahoma;  to  acquire  100  percent 
of  ihe  voting  shares  of  AmQuest 
Financial  Corporation,  Duncan, 
Oklahoma,  and  thereby  indirectly 
acquire  AmQuest  Bank,  N.A.,  Lawton, 
Oklahoma,  and  Exchange  National  Bank 
and  Trust  Company,  Ardmore, 
Oklahoma. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 


1.  Violeta  Investments.  Ltd., 
Hebbronville,  Texas;  to  become  a  bank 
holding  company  by  acquiring  9.18 
percent  of  the  voting  shares  of 
Hebbronville  State  Bank,  Hebbronville, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  23, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  08-17206  Filed  6-26-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appfication  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  othervtrise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  24,  1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  CCF  Holding  Company,  Jonesboro, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Heritage  Bank, 
Jonesboro,  Georgia. 

2.  SunTrust  Banks,  Inc.,  Atlanta, 
Georgia,  and  SunTrust  Banks  of  Florida, 
Inc.,  Orlando,  Florida;  to  merge  with 
Citizens  Bancorporation,  Inc.,  Marianna, 
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Florida,  and  thereby  indirectly  acquire 
Citizens  Bank  of  Marianna,  Marianna. 
Florida,  and  Gladsen  State  Bank. 
Chattahoochee,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413. 

1 .  Pilot  Grove  Savings  Bank  Employee 
Stock  Ownership  Plan,  Pilot  Grove. 
Iowa;  to  acquire  1.82  percent  of  the 
voting  shares  of  Pilot  Bancorp,  Inc., 
Pilot  Grove,  Iowa,  and  thereby 
indirectly  acquire  Pilot  Grove  Savings 
Bank,  Pilot  Grove.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  24. 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-17252  Filed  6-26-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-13790)  published  on  pages  28385- 
28386  of  the  issue  for  Friday.  May  22. 
1998. 

Under  the  Federal  Reserve  Bank  of 
Richmond  heading,  the  entry  for 
NationsBank  Corporation  and 
NationsBank  (DE)  Corporation,  both  in 
Charlotte,  North  Carolina  (collectively 
NationsBank),  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1 .  NationsBank  Corporation  and 
NationsBank  (DE)  Corporation,  both  in 
Charlotte,  North  CaroUna  (collectively, 
NationsBank):  to  merge  with 
BankAmerica  Corporation.  San 
Francisco,  California  (BankAmerica), 
and  thereby  acquire  the  following  bank 
subsidiaries  of  BankAmerica:  Bank  of 
America  National  Trust  and  Savings 
Association,  San  Francisco,  California; 
Bank  of  America  Texas,  National 
Association,  Dallas,  Texas;  Bank  of 
America  National  Association,  Phoenix, 
Arizona;  and  Bank  of  America 
Community  Development  Bank,  Walnut 
Creek.  California.  On  consummation  of 
the  proposed  transaction,  NationsBank 
would  be  renamed  BankAmerica 
Corporation.  NationsBank  may  form  one 
or  more  intermediate  bank  holding 
companies. 

In  connection  with  the  proposed 
transaction,  NationsBank  has  provided 
notice  to  acquire  all  of  the  nonbank 
subsidiaries  of  BankAmerica  and  to 


engage,  directly  or  indirectly  through 
such  nonbank  subsidiaries,  in  a  variety 
of  nonbanking  activities  that  previously 
have  been  determined  to  be  permissible 
for  bank  holding  companies. 
NationsBank  also  would  continue  to 
control  all  of  its  existing  bank  and 
nonbank  subsidiaries. 

The  comment  period  on  this 
application  has  been  extended. 
Comments  on  this  application  must  be 
received  by  July  9, 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  24. 1998. 
Robert  d«V.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-17253  Filed  6-26-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[Announcement  Number  98088] 

Translationai  Research  Centers  for 
Diabetes  Control  Within  Managed-Care 
Settings;  Avaliability  of  Funds  for 
Fiscal  Year  1998 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  fiscal  year  (FY)  1998 
fimds,  and  invites  cooperative 
agreement  applications  for  a  multi- 
center,  collaborative,  diabetes 
translationai  research  initiative  within 
managed-care  settings  to  (1)  evaluate  the 
extent  to  which  healthcare  providers 
and  healthcare  delivery  systems 
implement  accepted  standards  of 
diabetes  care  (e.g.,  American  Diabetes 
Association),  which  can  reduce  the 
burden  of  diabetes  and  its 
complications;  (2)  explore  the  factors 
that  affect  variations  in  implementing 
quality  diabetes  care;  and  (3)  develop 
and  test  strategies  aimed  at  closing  the 
gap  between  existing  practice  and 
optimal  standards  of  care. 

The  collaborative  studies  will  consist 
of  two  phases.  Phase  1  (12  months) — 
Planning,  collaborative  development  of 
the  protocol(s),  and  development  of  the 
manual  of  operations.  Phase  2  (48 
months) — Conduct  of  studies  selected 
by  the  Steering  Committee,  analysis, 
and  reporting  of  the  results. 

Under  a  Request  for  Contract.  FY  1998 
funds  will  be  made  available  to  fund 
one  Data  Coordinating  Center  (DCC). 
The  organization  funded  for  the  DCC 
will  not  be  ehgible  to  receive  funds 
under  this  Program  Announcement.  The 
DCC  will  collaborate  with  the  recipients 


under  this  announcement  in  the  design 
and  writing  of  the  study  protocol(s)  and 
consent  forms,  creation  of  the  data 
collection  forms,  and  writing  of  the 
manual(s)  of  operations.  In  addition,  it 
will  assist  with  the  development  of  the 
operational  plans,  develop  a  system  to 
collect,  manage,  and  store  scientific 
data,  management  and  analysis,  and 
collaborate  with  the  Translationai 
Research  Centers  in  reporting  of  results. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objeptives  of  Healthy  People 
'2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Diabetes 
and  Chronic  Disabling  Conditions.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(2)  of  the 
PubUc  Health  Service  Act.  as  amended 
(42  U.S.C.  241(a)  and  247b  (k)(2)). 
Applicable  program  regulations  are 
found  in  42  CFR  Part  51b— Project 
Grants  for  Preventive  Health  Services. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Pub.  L. 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  child  care,  health 
care,  and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  public  and 
private  nonprofit  domestic 
organizations  operating  within 
managed-care  settings  and  providing 
services  to  a  minimum  of  5,000  people 
with  diabetes.  Thus,  managed-care 
organizations,  teaching  hospitals, 
universities,  colleges,  and  research 
institutions  are  ehgible  to  apply. 
Apphcants  claiming  nonprofit  status 
must  include  evidence  of  nonprofit 
status  with  their  application. 

Minority  individuals  and  women  are 
encouraged  to  apply  as  Principal 
Investigators.  Institutions  caring  for 
large  numbers  of  racial  and  ethnic 
minority  groups  with  diabetes  are 
especially  encouraged  to  apply. 

Funding  Preference:  A  funding 
preference  will  be  given  to  applications 
imder  the  following  conditions:  Women, 
racial,  and  ethnic  minority  populations 
to  be  accessed  by  the  applicant — to 
ensure  that  the  selected  Diabetes 
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Translational  Research  Centers  will 
together  have  a  good  balance  of  racial 
and  ethnic  minority  groups. 

AppUcants  must  have  direct  access  to 
a  population  of  at  least  5,000  people 
with  diabetes  or  access  through  a 
partnership,  operating  within  a 
managed-care  setting. 

Institutions  may  apply  as  a  single 
entity  or  in  a  collaborative  partnership. 
In  this  regard,  appUcants  are  encouraged 
to  form  collaborative  arrangements  with 
investigators  at  minority  institutions  or 
minority  investigators  at  other 
institutions.  However,  only  one 
institution  will  be  named  as  the 
recipient  of  grant  funds  in  a  partnership. 

The  expertise  appropriate  for  the 
Translational  Research  Center 
applications  includes  a  knowledge  of 
the  clinical,  epidemiological,  and  health 
services  research  aspects  of  diabetes.  All 
eligible  applicants  must  have  diabetes- 
related  research  capacity  within  a 
managed-care  setting,  i.e.,  access  to 
large  numbers  of  patients  with  diabetes 
(minimum  of  5,000);  strong  multi 
disciplinary  research  groups,  access  to 
good  data  systems,  access  to  academic 
skills  in  health  services  research, 
epidemiology,  survey  design,  l>ehavioral 
sciences,  and  health  economics. 

Eligibility  characteristics  must  be 
clearly  specified  with  appropriate 
documentation  in  the  Application 
Requirements  section  of  your 
apphcation  (see  Application  Content). 

Note:  Effective  January  1. 1996.  Pub.  L. 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  tlie  Internal  Revenue 
Code  of  1986  which  engages  in  Lobbying 
activities  shall  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant 
(cooperative  agreement],  contract,  loan,  or 
any  other  form. 

Availability  of  Funds 

Approximately  $800,000  is  available 
in  FY  1998  to  fund  up  to  four 
Translational  Research  Centers.  It  is 
expected  that  the  average  award  during 
the  planning  phase  (Year  1)  of  this 
project  will  be  $200,000  (including 
direct  and  indirect  costs),  ranging  from 
$150,000  to  $250,000.  However,  it  is 
anticipated  that  additional  funds  may  be 
available  in  FY  1999  to  increase  the 
average  award  for  Year  01  to 
approximately  $500,000,  ranging  from 
$300,000  to  $700,000. 

Please  plan  your  project  in 
anticipation  of  these  additional  funds.  It 
is  expected  that  awards  will  begin  on  or 
before  September  30, 1998,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Fimding  estimates  may  vary  and  are 
subject  to  change. 


Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds.  At  this  time,  CDC 
anticipates  that  there  will  not  be  a 
renewed  competition  after  five  years. 

Use  of  Funds 

Allowable  Uses:  Funds  are  awarded 
for  a  specifically  defined  purpose  and 
must  be  targeted  for  implementation 
and  management  of  the  project.  Funds 
can  support  personnel,  services  directly 
related  to  the  project,  and  the  purchase 
of  hardware  and  software  for  data 
collection,  analysis,  and  project 
management  and  evaluation  purposes. 

Prohibited  Uses:  Cooperative 
agreement  funds  under  this  program 
aimouncement  cannot  be  used  for  (1) 
construction,  (2)  renovation,  (3)  the 
piuchase  or  lease  of  passenger  vehicles 
or  vans,  (4)  to  supplant  non- federal 
funds  that  would  otherwise  be  made 
available  for  this  piupose,  or  (5)  cost  of 
regular  patient  care. 

Restrictions  on  Lobbying:  Applicants 
should  be  aware  of  restrictions  on  the 
use  of  Health  and  Human  Services 
(HHS)  funds  for  lobbying  of  Federal  or 
State  legislative  bodies.  Under  the 
provisions  of  31  U.S.C.  Section  1352 
(which  has  been  in  effect  since 
December  23, 1989),  recipients  (and 
their  subtier  contractors)  are  prohibited 
from  using  appropriated  Federal  funds 
(other  than  profits  from  a  Federal 
contract)  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  particular  contract,  grant, 
cooperative  agreement,  or  loan.  This 
includes  grants  and  cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act.  (Pub.  L.  105-78) 
states  in  section  503(a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relations,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislature 
itself.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agency  acting 


for  such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  Congress 
or  any  State  legislature. 

Background 

A  considerable  body  of  evidence 
exists  for  the  efficacy  of  interventions 
(e.g.,  glycemic  control,  cardiovascular 
disease  (CVD)  risks  reduction,  screening 
for  diabetes  complications)  to  reduce 
the  avoidable  burden  of  diabetes. 
Nevertheless,  the  effectiveness, 
generalizability,  feasibility,  and 
sustainability  of  several  of  these 
interventions  in  real-Ufe  settings  are  less 
than  clear.  Furthermore,  several  reports 
suggest  that  considerable  gaps  exist 
between  existing  practice  and 
recommended  standards  of  diabetes  care 
for  people  with  diabetes.  For  example, 
the  American  Diabetes  Association  has 
recommended  standards  of  care  for 
several  aspects  of  diabetes  management 
(American  Diabetes  Association, 
Clinical  Practice  Recommendations 
1998,  Diabetes  Care  1998;21  (Suppl.l). 
However,  national  estimates  from  the 
Behavioral  Risk  Factor  Surveillance 
System  indicate  that  the  population  of 
Americans  receiving  appropriate 
diabetes  care  practices  such  as  foot  and 
eye  examinations,  glycosylated 
hemoglobin,  and  other  preventive  care 
evaluations  fall  short  of  the 
recommended  standards. 

Managed  care  represents  a  revolution 
in  the  way  health  care  is  funded, 
organized,  and  delivered  in  the  United 
States,  and  has  affected  the  way  in 
which  diabetes  treatment  and  control 
are  conducted  in  both  the  private  and 
public  sectors.  In  the  public  sector, 
many  health  departments  are  in  some 
stage  of  transition  from  directly 
delivering  clinical  services  to  using 
other  deUvery  models  that  involve 
managed  care.  Thus,  managed-care 
providers  play  a  key  role  in  the  way 
people  with  diabetes  are  diagnosed  and 
managed  for  increasing  numbers  of 
Americans.  With  more  diagnostic  and 
treatment  services  for  diabetes  being 
conducted  in  managed  care,  new 
partnerships  are  needed  between 
managed-care  health  plans  and  public 
health  agencies  to  design  and 
implement  essential  and  innovative 
diabetes-related  services.  Furthermore, 
managed-care  (by  virtue  of  coordinating 
all  care  for  persons  writh  diabetes)  is 
probably  the  closest  approximation  to 
population  medicine  currently  available 
in  the  United  States.  Managed-care, 
therefore,  offers  significant 
opportunities  to  understand  and  test 
intervention  effectiveness  and  cost- 
effectiveness  within  a  real-life  context. 
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as  well  as  the  public  health  impact  of 
system  wide  interventions. 

PuqKwe 

The  purpose  of  this  diabetes 
translational  research  initiative  is  to 
initiate  a  multicenter,  collaborative 
program  of  applied  population-based 
research  related  to  diabetes,  and  to 
develop  a  knowledge  base  through 
published  research  in  scientific 
literature  and  handbooks  for 
professional  associations  that  will 
improve  the  process,  delivery,  and 
outcome  of  diabetes  services  within 
managed-care  settings.  The  knowledge 
base  to  be  developed  will  address 
methods  for  and  assessment  of 
effectiveness,  cost-effectiveness, 
generalizabiUty,  feasibility,  and 
sustainabihty  of  interventions.  Such  a 
knowledge  base  may  include  a  variety  of 
activities  covering  the  range  of  diabetes 
interventions,  including  diabetes 
screening  and  diagnosis;  treatment 
approaches,  glycemic  control,  CVD  risk 
reduction,  and  screening  for  diabetes 
complications. 

This  program  will  improve  the 
availability,  accessibility, "quaUty  of 
process,  effectiveness,  cost- 
effectiveness,  and  health  outcomes  of 
diabetes-related  services  provided  by 
managed-care  health  plans.  The  benefit 
of  this  program  will  he  the 
establishment  of  new  partnerships  and 
relationships  among  managed-care 
health  plans  and  between  managed-care 
health  plans  and  public  health  agencies. 
Thus,  the  challenges  of  improving 
diabetes  control  services  may  be 
collaboratively  assessed  in  a  manner  to 
have  a  national  public  health  impact. 
The  other  goals  of  this  program  will 
include  provision  of  data  for  policy 
development,  assessment,  and  capacity- 
building  at  the  State  and  local  levels 
with  respect  to  managed  care  and  the 
CDC  Diabetes  Control  Program's  ability 
to  develop  appropriate  diabetes  control 
pohcies  and  to  conduct  diabetes 
surveillance  in  a  changing  health 
environment. 

Program  Requirements 

Work  performed  under  this 
cooperative  agreement  will  be  the  result 
of  collaborative  efforts  among  the 
funded  Translational  Research  Centers 
and  the  Data  Coordinating  Center. 
Recipients  will  be  responsible  for 
implementing  research  methods  and 
study  design,  analysis,  use  of  data,  and 
dissemination  of  results  via  peer- 
reviewed  scientific  pubUcations  or  other 
related  material. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 


under  A.,  below,  and  CDC  will  be 
responsible  for  carrying  out  the 
activities  described  under  B..  below. 

A.  Recipient  Activities 

1.  Participate  in  the  protocol 
development,  data  collection,  quality 
control,  final  data  analysis  and 
interpretation,  the  preparation  of 
publications,  and  presentation  of 
findings. 

2.  Establish  a  Steering  Committee  that 
will  be  the  primary  governing  body  of 
the  study  and  will  be  comprised  of  each 
of  the  Principal  Investigators  from  the 
Trtmslational  Research  Centers  and  the 
Data  Coordinating  Center.  The  Steering 
Committee  will  have  primary 
responsibility  for  developing  common 
study  protocols,  facilitating  the  conduct 
and  monitoring  of  the  studies,  and         « 
reporting  the  study  results. 

3.  Work  cooperatively  with  the  other 
Translational  Centers,  the  Data 
Coordinating  Center,  and  agree  to  follow 
the  common  protocol(s)  and  manual(s) 
of  operations  developed  in  Phase  1  of 
the  study  by  the  Steering  Committee. 

4.  Transmit  all  relevant  study  data  to 
a  central  Data  Coordinating  Center  for 
data  editing,  formatting,  combination, 
and  primary  analysis. 

5.  Collaborate  with  other  health 
organizations,  community  groups,  etc., 
as  necessary  to  accomplish  program 
activities. 

6.  Maintain  an  effective  and  adequate 
management  and  staffing  plan.  The 
success  of  the  program  will  depend  on 
recruiting  and  hiring  staff  in  a  timely 
manner.  Staff  should  have  the 
education,  background,  and  experience 
to  successfully  conduct  the  activities 
proposed  in  this  application. 

B.  CDC  Activities 

1.  Support  and  stimulate  the 
recipients'  activities  by  collaborating 
and  providing  scientific  and  pubUc 
health  consultation  and  assistance  in 
the  development  of  activities  related  to 
the  cooperative  agreement.  Consistent 
writh  this  concept,  the  tasks  and 
activities  in  carrying  out  the  studies  will 
be  shared  among  the  recipients  and  the 
CDC. 

2.  Establish  a  Data  Coordinating 
Center  that  will  serve  as  a  resource  for 
standardized  assessment,  analysis, 
reporting,  and  that  will  assist  in  the 
design  and  writing  of  study  protocol(s) 
in  collaboration  with  the  Research 
Centers. 

3.  Assist  in  the  coordination  of 
activities  between  the  Diabetes 
Translational  Research  Centers  and  the 
Data  Coordinating  Center. 

4.  Facilitate  communication  among 
recipients  and  assist  in  quality  control, 


interim  data  monitoring,  final  data 
analysis  and  interpretation,  and 
coordination  and  performance 
monitoring. 

5.  Serve  as  a  consultant  to  the 
Steering  Committee. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  the 

following  reports  must  be  submitted  to 
the  Grants  Management  Branch,  CDC. 

A.  Semiannuaiprogress  reports  are 
required  of  all  cooperative  agreement 
recipients.  The  first  semiannual  report 
is  required  with  each  year's 
noncompeting  continuation  application 
and  should  cover  program  activities 
from  date  of  the  previous  report  (or  date 
of  award  for  reporting  in  the  first  year 
of  the  project).  The  second  semiannual 
report  is  due  30  days  after  the  end  of 
each  budget  period  and  should  cover 
activities  from  the  date  of  the  previous 
report.  Progress  reports  should  address 
the  status  of  all  recipient  activities 
above,  including: 

1.  A  comparison  of  actual 
accomplishments  to  the  objectives 
estabhshed  for  the  period. 

2.  The  reasons  for  sUppage  if 
estabhshed  goals  were  not  met. 

3.  Other  pertinent  information 
essential  to  evaluating  progress. 

4.  Data  pertaining  to  various  project 
activities. 

B.  A  fi|}ancial  statiis  report  (FSR)  is 
required  no  later  than  90  days  after  the 
end  of  each  budget  period.  The  final 
financial  status  report  is  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  Please  submit  the 
original  and  two  (2)  copies  of  all  reports 
to  the  Grants  Management  Branch,  CDC. 

Notification  of  Intent  To  Apply 
(Preappiication  Letter) 

To  assist  CDC  in  planning  and 
executing  the  evaluation  of  apphcations 
submitted  under  this  Program 
Announcement  (98086),  a  nonbinding 
letter  of  intent-to-apply  is  requested 
from  potential  applicants.  Although  not 
a  prerequisite  of  the  application,  the 
letter  should  be  submitted  to  Bemice  A. 
Moore,  Epidemiology  and  Statistics 
Branch,  Division  of  Diabetes 
Translation,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Mailstop  K-10, 
4770  Buford  Highway  NE.,  Atlanta,  GA 
30341-3717.  telephone  (770) 488-5855; 
fax  (770)  488-5966;  or  haternet  or  CDC 
WONDER  E-mail  at  bamo@cdc.gov.  It 
should  be  postmarked  no  later  than  one 
month  before  the  planned  submission 
deadline  (due  not  later  than  July  15, 
1998.  The  letter  should  identify  the 
Program  Announcement  number,  the 
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name  and  address  of  the  applicant's 
institution,  and  telephone  number  of  a 
contact  person.  The  letter  of  intent  does 
not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently. 

Application  Content 

It  is  anticipated  that  applications  for 
Diabetes  Translational  Research  Centers 
within  this  initiative  will  focus  on 
important  aspects  of  the  process  and 
outcome  of  care  for  people  with 
diabetes.  Process  of  care  may  include 
diabetes  screening  and  diagnosis; 
treatment  approaches:  glycemic  control; 
cardiovascular  disease  (CVD)  risks 
reduction;  screening  for  diabetes 
complications;  and  outcome  of  care  may 
include  quality  of  life  and  avoidable 
morbidity  and  death  among  people  with 
diabetes.  In  addition,  the  extent  and 
causes  of  variation  in  implementation  of 
accepted  standards  of  diabetes  care  may 
be  explored  at  three  levels — individuals. 
healthcare  providers,  and  health  care 
delivery  systems.  Emphasis  should  be 
on  identifying  important  and  potentially 
modiHable  factors  that  contribute  to  the 
failure  to  use  recommended  standards 
of  diabetes  care,  and  on  designing  and 
testing  (using  rigorous  scientific 
approaches)  cost-effective  strategies 
aimed  at  achieving  optimal  care. 
Furthermore,  in  keeping  with  the 
philosophy  of  Translational  Rasearch. 
designs  should  emphasize  intervention 
effectiveness  which  span  diverse 
populations  and  a  variety  of  healthcare 
approaches  (e.g.,  type  of  managed  care), 
leading  to  findings  with  high 
generalizability.  Thus,  good 
translational  research  will  require 
multicenter  participation  and  represent 
populations  of  diverse  age,  ethnicity, 
socioeconomic  status,  and  severity  of 
diabetes.  Furthermore,  strategies  aimed 
at  achieving  optimal  diabetes  care 
should  aim  for  generalizability. 
sustainability  and  cost-effectiveness. 

Each  applicant  must  propose  the 
research  questions  and  study  designs 
that  best  address  the  objectives  of  this 
initiative  and  are  most  appropriate  for 
their  patient  population.  The  outcome 
of  this  initiative  should  resvdt  in  the 
following  questions: 

1.  What  are  the  current  levels  of  care 
provided  to  people  with  diabetes,  and 
how  does  it  compare  with  the 
recommended  standards  of  diabetes  care 
(e.g.,  American  Diabetes  Association)? 

2.  What  is  the  health-related  quality  of 
life  for  people  with  diabetes  and  what 
factors  influence  patient  satisfaction  and 
quality  of  life? 

3.  What  are  the  major  factors  that 
influence  the  process,  delivery, 
effectiveness,  costs,  and  sustainability  of 


interventions  aimed  at  glycemic  control, 
and  conventional  CVD  risk  factor 
(elevated  blood  pressure,  dyslipidemia, 
smoking,  overweight,  physical 
inactivity)  reduction  among  people  with 
diabetes? 

4.  What  are  the  major  factors  that 
influence  the  process,  delivery, 
effectiveness,  costs,  and  sustainability  of 
interventions  aimed  at  the  early 
detection  of  microvascular 
complications  of  diabetes  (e.g., 
retinopathy,  nephropathy)? 

Collaborative  protocols  to  study  the 
•above  questions  will  be  developed  by  a 
Steering  Committee  composed  of  the 
recipients  and  the  Principal  Investigator 
of  a  Data  Coordinating  Center  selected 
under  a  separate  Request  for  Contract. 
The  collaborative  study  protocol(s)  will 
move  into  the  implementation  stage 
with  the  concurrence  of  the  Steering  • 
Committee. 

It  is  not  the  intent  of  this  Program 
Announcement  to  solicit  elaborately 
detailed  research  plans  for  the  above 
proposed  collaborative  studies  because 
the  final  protocols  will  be 
collaboratively  developed  by  the 
investigators  during  the  planning  phase 
(Phase  1). 

Specific  Instructions 

All  applicants  must  develop  their 
applications  in  accordance  with  PHS 
Form  5161-1  (Revised  5/96), 
information  contained  in  this  Program 
Announcement,  and  the  format  and 
page  limitations  that  follow.  Provide  a 
clear  and  succinct  description  and 
supportive  references  regarding  how 
each  of  the  statements  apply  in  your 
application: 

1 .  Exp>erience  in  one  or  more  of  the 
following  areas:  Health  economics 
research,  health  services  research, 
epidemiological  research,  or  health 
information  systems  research. 

2.  Employs  or  can  engage 
investigators  in  the  fields  of  economics, 
health  services  research,  or  information 
systems  research  who  have  direct 
experience  at  establishing,  working 
with,  and  researching  diabetes-related 
topics,  and  with  a  corresponding  record 
of  substantial  publication  in  the  peer- 
reviewed  scientific  literature. 

3.  Ability  and  willingness  to  designate 
one  experienced  and  published 
investigator  as  the  project's  principal 
investigator. 

4.  The  principal  investigator  for  this 
project  has  access  to  a  population  of  at 
least  5,000  people  with  diabetes  who  are 
aired  for  within  a  managed-care  setting, 
and  has  access  to  research  infrastructure 
and  to  basic  data  necessary  to  carry  out 
this  project. 


5.  Describe  the  composition  of  the 
proposed  study  population  (for 
example,  addressing  the  inclusion  of 
women  and  members  of  minority  groups 
and  their  subpopulations  in  the  section 
that  will  describe  the  research  design). 
A  copy  of  the  CDC  policy  on  Women. 
Racial  and  Ethnic  Minorities  is  enclosed 
with  the  appUcation  kit  for  guidance. 

6.  Nonprofit  organizations  must 
docimiient  their  status  on  appUcation 
PHS  Form  5161-1  (Revised  5/96).  Part 
D  of  the  Checklist. 

Responses  to  the  above  may  follow 
the  Table  of  Contents  in  your 
application,  but  must  appear  as  the  first 
page(s)  of  the  text  of  your  application 
and  be  titled.  Application 
Requirements.  Eligibility  characteristics 
must  be  clearly  specified  with 
appropriate  docxunentation  in  the 
Application  Requirements  section  of 
your  appUcation. 

The  application  narrative  must 
include  the  following  sections  in  the 
order  presented  below: 

A.  Rationale  for  the  research 
question(s)  chosen  to  be  addressed  (not 
to  exceed  1  page): 

Describe  tiie  research  question(s) 
chosen  to  be  addressed  and  the  raUonale 
for  this  selection.  Include  an 
explanation  of  why  this  question  is  a 
priority  for  the  investigator(s)  and  what 
types  of  interest,  experience,  or 
expertise  the  investigator(s)  brings  to  the 
particular  problem  inherent  in  the 
chosen  research  question(s). 

The  extent  to  which  the  rationale  for 
the  chosen  research  question  (1)  is 
based  on  public  health  importance,  (2) 
is  based  on  the  experience  and  expertise 
of  the  investigator(s),  and  (3)  clearly 
communicates  the  anticipated  value  to 
the  purpose  of  the  Diabetes 
Translational  Research  Initiative. 

B.  Objectives  of  the  research  (not  to 
exceed  4  pages): 

Itemize  the  objectives  and  timelines  of 
the  research  in  relation  to  the  chosen 
research  question(s).  and  describe:  (1) 
The  extent  to  which  the  objectives  of  the 
chosen  research  question(s)  are 
numerically  measurable,  specific, 
reaUstic,  time-phased,  and  suitable  for 
development  into  a  collaborative, 
multicenter  study  protocol;  the  extent  to 
which  appUcant  presents  a  detailed 
operational  plan  for  initiating  and 
conducting  the  project  that  clearly  and 
appropriately  addresses  all  Recipient 
Activities;  (2)  the  extent  to  which  the     - 
applicant  clearly  identifies  specific 
assigned  responsibiUties  and  time 
commitment  of  all  key  professional 
persoimel;  (3)  the  extent  to  which  the 
plan  clearly  describes  applicant's 
technical  approach  and  methods  for 
conducting  the  proposed  studies  and 
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extent  to  which  the  approach  and 
methods  are  appropriate  and  adequate 
to  accomplish  thp  objectives;  (4)  the 
extent  to  which  apphcant  describes 
collaboration  with  CDC  and  others 
during  the  various  phases  of  the  project 
and  shows  commitment  to  a 
multicenter.  collaborative  approach. 

C.  Design  of  the  research  (not  to 
exceed  3  pages): 

The  extent  to  which  the  proposed 
methodology  of  the  research  is 
scientiHcally  sound,  realistic,  appears 
likely  to  answer  the  chosen  research 
question(s),  and  will  produce 
generahzable  findings;  and,  if 
appropriate,  the  degree  to  which  the 
applicant  has  included  women,  racial 
and  ethnic  minority  populations  in  the 
proposed  research  to  include: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representations. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted. 

4.  A  statement  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

D.  Background  and  experience  of  the 
principal  investigator,  coinvestigators, 
and  the  applying  institution, 
organization,  or  agency  (not  to  exceed  3 
pages): 

Describe  the  educational  and 
professional  background  of  the  principal 
investigator,  and  document  the  relevant 
experience  of  the  principal  investigator 
and  qualifications  of  the  applying 
institution,  organization,  or  agency  for 
carrying  out  health  economics,  health 
services,  or  information  systems 
research.  Specifically,  emphasize  the 
experience  of  the  principal  investigator 
in  participating  in  collaborative, 
multicenter  research  projects,  and 
describe  the  data  sources  that  are 
available  to  the  investigator.  Describe 
the  population  and  number  of  people 
with  diabetes  within  the  managed-care 
health  plan,  and  provide  details  of  the 
managed-care  structure,  organization, 
financing,  and  percentage  of  the 
Medicaid  population  under  contract. 
Provide  a  brief  description  of  how  the 
project  will  be  organized,  and  indicate 
the  proposed  staffing  plan. 

E.  Access  to  a  large  number  of  people 
with  diabetes  (<5000)  cared  for  within 
managed  care  (not  to  exceed  2  pages): 

Describe  the  extent  to  which  (1)  the 
population  used  in  carrying  out  this 
research  project  is  sufficiently  typical  of 


people  with  diabetes  around  the  country 
or  accurately  represents  special  groups 
of  people  with  tiie  disease — so  that  a 
solution  to  the  collaborative  research 
question(s)  will  have  the  broadest 
possible  application;  (2)  the  principal 
investigators  have  sufficient  access  to 
well  developed  data  sources  and  ability 
to  use  it  for  the  purposes  of  carrying  out 
this  research  project;  and  (3)  if 
applicable,  attach  evidence  of 
collaboration  specifying  the 
commitment  of  the  parties  involved  and 
provide  details,  including  the  terms  of 
access  to  data  and  to  populations  and 
any  specified  limits  to  collaboration  for 
the  purposes  of  this  project. 

F.  Budget  and  budget  justification  (not 
to  exceed  5  pages): 

Provide  a  detailed,  line-item  budget 
with  justification  that  demonstrates  the 
request  is  consistent  with  the  purpose 
and  objectives  of  this  program.  The 
budget  for  Phase  I  of  the  study  should 
be  clearly  delineated.  Budgets  should 
allow  for  approximately  three  persons, 
including  the  Principal  Investigator,  to 
attend  Steering  Committee  and 
Subcommittee  meetings.  The  detailed 
budget  for  Phase  I  should  be  estimated 
on  the  basis  of  monthly  meetings  during 
Phase  1. 

G.  Human  Subjects: 

Whether  or  not  exempt  from  DHHS 
regulations,  if  the  proposed  project 
involves  human  subjects,  describe  (in  an 
appendix)  adequate  procedures  for  the 
protection  of  human  subjects.  Also, 
ensure  that  women,  and  racial  and 
ethnic  minority  populations  are 
appropriately  represented  in 
applications  for  research  involving 
human  subjects. 

Typing  and  Mailing 

All  pages  must  be  clearly  numbered 
and  a  complete  index  to  the  application 
and  its  appendixes  must  be  included. 
Do  not  bind,  staple,  or  paper  clip  any 
pages  of  any  copy  of  the  application, 
including  appendixes.  Do  not  include 
any  bound  documents  (e.g..  pamphlets 
or  other  publications)  in  the 
appendixes.  Do  not  include  cardboard, 
plastic,  or  other  page  separators  between 
the  sections.  The  entire  application 
must  be  typewritten,  single-spaced,  and 
in  unreduced  type  (12-point  fonts)  on 
8V2"  by  11"  white  paper,  with  at  least 
1"  margins,  including  headers  and 
footers,  and  printed  on  one  side  only. 

Evaluation  Criteria  (Total  100  Points) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Rationale  for  the  Research 
Question(s)  Chosen  to  be  Addressed  (15 
points) 


Describe  the  research  question(s) 
chosen  to  be  addressed  and  the  rationale 
for  this  selection.  Included  in  this 
should  be  an  explanation  of  why  this 
question  is  a  priority  for  the 
investigator(s)  and  what  types  of 
interest,  experience,  or  expertise  the 
investigatoKs)  brings  to  the  particular 
problem  inherent  in  the  chosen  research 
question(s). 

The  extent  to  which  the  rationale  for 
the  chosen  research  question  (1)  is 
based  on  public  health  importance,  (2) 
is  based  on  the  experience  and  expertise 
of  the  investigator(s),  and  (3)  clearly 
communicates  the  anticipated  value  to 
the  purpose  of  the  Diabetes 
Translational  Research  Initiative. 

B.  Objectives  of  the  Research  (20 
points). 

(1)  The  extent  to  which  the  objectives 
of  the  chosen  research  question(s)  are 
numerically  measurable,  specific, 
realistic,  and  time-phased,  and  suitable 
for  development  into  a  collaborative, 
multicenter  study  protocol.  The  extent 
to  which  the  applicant  presents  a 
detailed  operational  plan  for  initiating 
and  conducting  the  project  that  clearly 
and  appropriately  addresses  all 
Recipient  Activities;  (2)  the  extent  to 
which  the  applicant  clearly  identifies 
specific  assigned  responsibiUties  and 
time  commitment  of  all  key  professional 
personnel;  (3)  the  extent  to  which  the 
plan  clearly  describes  applicant's 
technical  approach  and  methods  for 
conducting  the  proposed  studies  and 
the  extent  to  which  the  approach  and 
methods  are  appropriate  and  adequate 
to  accomplish  the  objectives;  and  (4)  the 
extent  to  which  applicant  describes 
collaboration  with  other  translation 
centers  during  the  various  phases  of  the 
project,  and  shows  commitment  to  a 
multicenter,  collaborative  approach. 

C.  Design  of  the  Research  (20  points). 
The  extent  to  which  the  proposed 

methodology  of  the  research  is 
scientifically  sound,  realistic,  appears 
likely  to  answer  the  chosen  research 
question(s),  and  will  produce 
generahzable  findings;  and,  if 
appropriate,  the  degree  to  which  the 
applicant  has  included  women,  racial 
and  ethnic  minority  populations  in  the 
proposed  research  to  include: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representations. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted. 

4.  A  statement  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
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establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

D.  Background  and  Experience  of  the 
Principal  Investigator  and  of  the 
Applying  Institution,  Organization,  or 
Agency  (20  points). 

Describe  tne  educational  and 
professional  background  of  the  principal 
investigator,  and  document  the  relevant 
experience  of  the  principal  investigator 
and  qualifications  of  the  applying 
institution,  organization,  or  agency  for 
carrying  out  health  economics,  health 
services,  or  information  systems 
research.  Specifically,  emphasize  the 
experience  of  the  principal  investigator 
in  participating  in  collaborative, 
multicenter  research  projects,  and 
describe  the  data  sources  that  are 
available  to  the  investigator.  Describe 
the  population  and  number  of  people 
with  diabetes  within  the  managed-care 
health  plan,  and  provide  details  of  the 
managed-care  structure,  organization, 
financing,  and  percentage  of  Medicaid 
population  under  contract.  Provide  a 
brief  description  of  how  the  project  will 
be  organized  and  indicate  the  proposed 
staffing  plan. 

E.  Access  to  a  large  Number  of  people 
with  diabetes  (^5000)  cared  for  within 
managed  care  (25  points). 

Describe  the  extent  to  which  (1)  the 
population  used  in  carrying  out  this 
research  project  is  sufficiently  typical  of 
people  with  diabetes  around  the  country 
or  accurately  represents  special  groups 
of  people  with  the  disease — so  that  a 
solution  to  the  collaborative  research 
question(s)  will  have  the  broadest 
possible  application;  (2)  the  principal 
investigator  has  sufficient  access  to  well 
developed  data  sources  and  ability  to 
use  it  for  the  purposes  of  carrying  out 
this  research  project;  and  (3)  if 
applicable,  attach  evidence  of 
collaboration  specifying  the 
commitment  of  the  parties  involved  and 
provide,  including  the  terms  of  access  to 
data  and  to  populations  any  specified 
limits  to  collaboration  for  the  purposes 
of  this  project. 

F.  Budget  Olid  Budget  Justification 
(Not  Weighted). 

The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
purpose  and  objectives  of  this  program. 

G.  Human  Subjects  (Not  Weighted). 
If  the  proposed  project  involves 

human  subjects,  whether  or  not  exempt 
from  the  Department  of  Health  and 
Human  Services  (DHSS)  regulations,  the 
extent  to  which  adequate  procedures  are 
described  for  the  protection  of  human 
subjects.  Note:  Objective  Review  Panel 
recommendations  on  the  adequacy  of 
protections  include:  (1)  Protections 
appear  adequate  and  there  are  no 


comments  to  make  or  concerns  to  raise; 
(2)  protections  appear  inadequate  and 
the  Review  Panel  has  concerns  related 
to  himian  subjects;  (3)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  appUcation 
unacceptable,  and  (4)  protections  appear 
adequate  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  apphcations  involving 
human  research. 

Content  of  Noncompeting  Continuation 
Applications 

Submitted  within  the  project  period 
need  only  include: 

A.  A  brief  progress  report  that 
describes  the  accomplishments  of  the 
previous  semi-annual  period.  This 
report  will  be  in  lieu  of  the  semi-annual 
progress  report. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  key  personnel,  work  plans, 
etc.)  not  included  in  year  01  or 
subsequent  continuation  applications. 

C.  An  annual  budget  ana  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  rejustification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372,  which  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPtDC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
•  applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  The  application 
kit  includes  a  current  list  of  SPOCs.  If 
the  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
E-18,  Room  305,  255  East  Paces  Ferry 
Road,  NE.,  Atlanta,  GA  30305,  no  later 
than  30  days  after  the  application  due 
date  (a  waiver  has  been  requested). 
Please  include  the  Program 
Annoimcement  Number  and  Program 


Title  on  the  letter.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  for  State  or  tribal  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  or  local  health 
agency(s)  in  the  program  eirea{s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

B.  A  summary  of  the  project  that 
should  be  titled  "PubUc  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  should  include 
the  following: 

1.  A  description  of  the  population  to 
be  served. 

2.  A  smnmary  of  the  services  to  be 
provided. 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  or  local 
health  agencies. 

If  the  State  and/or  local  health  official 
desires  a  copy  of  the  entire  application, 
it  may  be  obtained  from  the  State  Single 
Point  of  Contact  (SPOC)  or  directly  from 
the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.988. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
C)epartment  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 


UMI 


Federal  Register /Vol.  63.  No.  124 /Monday.  June  29.  1998 /Notices 


35237 


he  Public 
uirements. 


rdination 
tate  or  local 


Assistance 


illection  of 
individuals 


ung  review 
lal  review 


committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit.  Should  human  subjects 
reviews  be  required,  the  proposed  word 
play  should  incorporate  timelines  for 
such  development  and  review  activities. 

Women,  Racial,  and  Ethnic  Minorities 
Policy 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC- 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian  or 
Alaskan  Native.  Asian.  Bl&ck  or  African 
American.  Native  Hawaiian  or  Other 
Pacific  Islander,  and  Hispanic  or  Latino. 
Applicants  shall  ensure  that  women  and 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
apphcations  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  not  feasible,  this  situation  must  be 
explained  as  peirt  of  the  appUcation.  In 
conducting  the  review  of  apphcations 
for  scientific  merit,  review  groups  will 
evaluate  proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned 
score.  This  policy  does  not  apply  to 
research  studies  when  the  investigator 
caimot  control  the  race,  ethnicity  and/ 
or  sex  of  subjects.  Fiulher  guidance  to 
this  policy  is  contained  in  the  Federal 
Register.  Vol.  60,  No.  179,  Friday, 
September  15, 1995,  pages  47947- 
47951. 

Confidentiality 

Any  personal  identifying  information 
obtained  in  connection  with  the 
delivery  of  services  provided  to  any 
individual  under  any  program  that  is 
being  carried  out  with  a  cooperative 
agreement  made  under  this  Program 
Announcement  shall  not  be  disclosed 
unless  required  by  a  law  of  a  State  or 
political  subdivision  or  unless  such  an 
individual  provides  written,  voluntary 
informed  consent. 

Application  Submission  and  Deadline 

The  application  must  be  carefully 
completed,  following  the  directions 
provided  in  this  Program 
Announcement.  An  original  and  two 
copies  of  the  appUcation  PHS  Form 
5161-1  (Revised  5/96)  must  be 
submitted  to  Sharron  P.  Drum.  Grants 
Management  Officer,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention,  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-18. 


Atlanta,  GA  30305-2209.  on  or  before 
August  14. 1998. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
theobjective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.a.  and 
1  .b.  above  are  considered  late 
applications.  Late  apphcations  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Locke  Thompson,  Grants 
Management  Spyecialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Room  300, 
Mailstop  E-18,  Atlanta,  GA  30305- 
2209.  telephone  (404)  842-6595;  fax 
(404)  842-6513;  or  Internet  or  CDC 
WONDER  E-mail  at  <lxtl@.cdc.gov>. 
Programmatic  technical  assistance  may 
be  obtained  from  Bemice  A.  Moore, 
Epidemiology  and  Statistics  Branch, 
Division  of  Diabetes  Translation, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
PrevenUon  (CDC).  Mailstop  K-10.  4770 
Buford  Highway  NE..  Atlanta,  GA 
30341-3701,  telephone  (770) 488-5855; 
fax  (770)  488-5966;  or  hitemet  or  CDC 
WONDER  E-mail  at  <bamo@cdc.gov>. 

To  receive  additional  vmtten 
information  and  to  request  an 
apphcation  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  nvunber  of  interest. 

Please  refer  to  Announcement 
Number  98086  when  requesting 
information  and  submitting  an 
application. 

You  may  obtain  this  amd  other  CDC 
Announcements  from  one  of  two 
Internet  sites  on  the  actual  pubUcation 
date:  CDC's  homepage  at  http:// 
www.cdc.gov  or  at  the  Government 


Printing  Office  homepage  (including 
free  on-line  access  to  the  Federal 
Register  at  http://www.access.gpo.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  01 7-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325;  telephone 
202-512-1800. 

Dated:  June  22,  1998. 
John  L.  Wiliiams, 

Director,  Procbrement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[FR  Doc.  98-17202  Filed  6-26-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Center  for  Infectious 
Diseases  (NCID),  Hepatitis  Branch  of 
the  Centers  for  Disease  Control  and 
Prevention  (CDC)  Announces  the 
Following  Meeting 

Name:  ConsultanU  Meeting  on  the 
Prevention  and  Control  of  Hepatitis  C  Virus 
(HCV)  Infection. 

Times  and  Dates:  6  p.m.-9:30  p.m..  )uly 
15. 1998.  8  a.m.-5  p.m..  July  16. 1998.  8  a.m.- 
12p.m.,July  17,  1998. 

Place:  Atlanta  Marriott  Marquis  Hotel,  265 
Peachtrwe  Center  Avenue,  Atlanta,  Georgia 
30303. 

Status:  Open  to  the  public,  limited  only  by 
the  space  availableJ^egistrarton  is  required. 

Purpose:  The  purpose  of  this  working 
meeting  is  to  review  and  discuss  draft 
recommendations  that  will  serve  as  a 
resource  to  individuals  and  organizations 
involved  in  evaluating  persons  for  HCV 
infection,  and  are  based  on  currently 
available  knowledge. 

Matters  To  Be  Discussed:  Participants  will 
discuss  recommendations  for  identifying 
persons  at  risk  for  HCV  infection  and  the 
appropriate  counseling  and  testing  of  these 
persons.  Participants  will  also  discuss 
recommendations  to  guide  appropriate 
medical  referral  of  HCV  infected  persons. 
The  agenda  will  include  an  overview  of  HCV 
public  health  strategies;  and  sessions  on  (a) 
screening;  (b)  coimseling  and  referral;  and  (c) 
implementation. 

The  participants  will  include 
representatives  from  public,  private, 
voluntary  and  non-govemmental 
organizations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  pereon  listed 
below  prior  to  the  opening  of  the  meeting. 
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Contact  Person  for  More  Information: 
Wesley  Hodgson.  Hepatitis  Branch.  NCID. 
CDC.  M/S  G-37.  1600  Clifton  Road.  NE. 
Atlanta.  Georgia  30333.  telephone  404/639- 
3048.  fax  404/639-1538.  e-mail 
wxh9@cdc.gov. 

Dated:  June  23,  1998. 

Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC) 

[FR  Doc.  98-17203  Filed  6-26-98;  8:45  am] 

BILUNO  COO€  4ia3-1*-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Antiviral  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  14  and  15,  1998,  from  8:30 
a.m.  to  5  p.m. 

Location:  Bethesda  Holiday  Inn, 
Versailles  Ballrooms  I  and  II.  8120 
Wisconsin  Ave.,  Bethesda.  MD. 

Contact  Person:  Rhonda  W.  Stover,  or 
John  B.  Schupp.  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12531. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  July  14,  1998,  the 
committee  will  hear  presentations 
concerning  general  regulatory  issues 
from  the  Division  of  Antiviral  Drug 
Products. 

Procedure:  On  July  14.  1998,  from 
8:30  a.m.  to  1  p.m.  the  meeting  is  open 
to  the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  6,  1998.  Oral 


presentations  from  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  12  m.  on  July  14,  1998.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  July  6, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
July  14,  1998.  from  1  p.m  to  5  p.m.,  and 
on  July  15  from  8:30  a.m.  to  5  p.m.,  the 
meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  commercial 
information  (5  U.S.C.  552b(c)(4)).  The 
meeting  will  discuss  information 
relevant  to  pending  investigational  new 
drug  applications  and  drug 
development  plans. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  app.  2). 

Dated:  June  22.  1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
|FR  Doc.  98-17212  Filed  6-26-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biological  Response  Modifiers 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  30. 1998,  8  a.m.  to  6  p.m. 

Location:  Bethesda  Holiday  Iim, 
Versailles  Ballrooms  I  and  II.  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Contact  Person:  Gail  M.  Dapolito  or 
Rosarma  L.  Harvey,  Center  for  Biologies 
Evaluation  and  Research  (HFM-211), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD  20852, 


301-827-0314.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-6138  (301-443-0572  in  the 
Washington,  DC  area),  code  12389. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss: 
(1)  Biologies  license  application  97- 
0509,  Amgen  Inc.'s  Stemgen® 
(ancestim);  (2)  the  report  from  the 
December  17. 1997.  meeting  of  the 
Xenotransplantation  Subcommittee;  and 
(3)  the  research  programs  in  the 
Laboratory  of  Immunology  and  the 
Laboratory  of  Molecular  Immunology, 
Office  of  Therapeutics  Research  and 
Review,  Center  for  Biologies  Evaluation 
and  Research.  An  indication  is  sought, 
in  combinatioh  with  Neupogen® 
(filgrastim),  for  use  in  mobilization  of 
peripheral  blood  progenitor  cells. 

Procedure:  On  July  30,  1998,  fit)m  8 
a.m.  to  5  p.m.,  the  meeting  is  open  to 
the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  20.  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m.  and  9  a.m.  Time  allotted  for  each' 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  20,  1998,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations.  On 
July  30,  1998,  from  5  p.m.  to  6  p.m..  the 
meeting  will  be  closed  to  permit 
discussion  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  committee  will  discuss 
confidential  information  relevant  to  the 
scientific  site  visit  report  of  the 
Laboratory  of  Immunology  and  the 
Laboratory  of  Molecular  Immunology, 
Office  of  Therapeutics  Research  and 
Review,  Center  for  Biologies  Evaluation 
and  Research. 

Notice  of  this  meeting  is  given  undisr 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  18. 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  98-17146  Filed  6-26-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier.  HCFA-R-227] 

Agency  Information  Collection 
Activities:  Sut>mission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quaUty. 
uUhty.  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Research  and 
Analytic  Support  for  Implementing 
Performance  Measurement  in  Medicare 
Fee  for  Service;  Form  No.:  HCFA-R-227 
(OMB#  093&-0718);  Use:  As  required  by 
the  Balanced  Budget  Act  (BBA).  Section 
1851(d).  the  Health  Care  Financing 
Administration  (HCFA)  needs  to 
develop  comparable  performance 
measures  for  Fee  For  Service  (FFS) 
Medicare.  This  project  will  enable 
HCFA  to  evaluate  the  effectiveness  and 
outcomes  of  FFS  services  purchased. 
HCFA  may  potentially  disseminate  this 
information  to  Medicare  beneficiaries  so 
that  they  may  make  informed  health 
care  choices;  Frequency:  Biennially; 
Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms. 
Federal  Government,  and  State.  Local  or 
Tribal  Government;  Number  of 
Respondents:  6.670;  Total  Annual 
Responses:  6.670;  Total  Annual  Hours: 
2,223. 

To  obtain  copie»  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 


regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  AUison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  June  22.  1998. 
Joho  P.  Burke  m, 

HCFA  Reportjs  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

|FR  Doc.  98-17154  Filed  6-26-«8;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heattti  Resources  and  Services 
Administration 

Notice  Regarding  Section  602  of  ttte 
Veterans  Health  Care  Act  of  1992— 
Rebate  Option 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Final  notice. 

summary:  Section  602  of  Pub.  L.  102- 
585,  the  "Veterans  Health  Care  Act  of 
1992,"  enacted  section  340B  of  the 
Pubhc  Health  Service  (PHS)  Act, 
"Limitation  on  Prices  of  Drugs 
Purchased  by  Covered  Entities."  Section 
340B  provides  that  a  manufectiuvr  who 
sells  covered  outpatient  drugs  to  eligible 
entities  must  sign  a  pharmaceutical 
pricing  agreement  with  the  Secretary  of 
HHS  in  which  the  manufacturer  agrees 
,  to  charge  a  price  for  covered  outpatient 
drugs  that  will  not  exceed  that  amount 
determined  under  a  statutory  formula. 

The  purpose  of  this  notice  is  to  inform 
interested  parties  of  the  final  guidelines 
recognizing  a  rebate  option  for  State 
AIDS  Drug  Assistance  Programs 
(ADAPs)  receiving  funds  under  Title 
XXVI  of  the  PHS  Act  as  an  optional 
alternate  means  of  accessing  section 
340B  discount  pricing. 

EFFECTIVE  DATE:  July  29,  1998. 
FOR  FURTHER  INFOWKATION  CONTACT: 
Robert  Staley,  R.  Ph..  Senior  Program 
Manager.  Office  of  Ihng  Pricing,  Bureau 
of  Primary  Health  Care,  Health 
Resources  and  Services  Administration, 
4350  East-West  Highway.  Bethesda.  MD 


20814.  Phone  (301) 594-4353;  Fax  (301) 

594-4982. 

SUPPt.EMENTARY  INFORMATION: 

(A)  Background 

The  proposed  guidelines,  recognizing 
a  rebate  option  for  State  AIDS  Drug 
Assistance  Programs  (ADAPs),  were 
announced  in  the  Federal  Register  at  62 
FR  45823  on  August  29.  1997.  A  period 
of  30  days  was  established  to  allow 
interested  parties  to  submit  comments. 
The  Department  received  comments 
from  eleven  sources  including  State 
AIDS  Drug  Assistance  Programs, 
pharmaceutical  manufacturers,  and 
organizations  representing 
pharmaceutical  manufacturers  or 
covered  entities.  Ten  commentere 
supported  the  proposed  guideline. 
There  were  no  comments  strongly  in 
opposition  to  the  recognition  of  an 
ADAP  rebate  option.  The  following 
section  presents  a  summary  of  all  major 
comments,  grouped  by  subject,  and  a 
response  to  each  comment.  All 
comments  were  considered  in 
developing  these  final  guidelines.  The 
.  rebate  option  is  adopted  with  several 
modifications  based  upon  these 
comments. 

(B)  CfMnments  and  Responses 

Standardization  of  Systems 

Comments  It  is  hoped  that  the 
guideline  wil>  ensure  a  rebate  process 
similar  to  the  Medicaid  model  and 
voluntary  systems  currently  utilized  by 
most  drug  companies  in  that  such 
standardization  will  ensiue  ■  more 
efficient  rebate  system. 

Response:  The  Federal  Register  notice 
requested  comments  only  on  the 
recognition  of  a  rebate  option  and  did 
not  propose  a  specific  mechanism  for 
accessing  such  rebates.  State  ADAPs 
and  nianufacturera  are  encouraged  to 
follow  standard  business  practices  in 
designing  the  contracts  and  agreements 
for  such  a  rebate  mechanism.  The 
volimtary  rebate  agreements  and  the 
Medicaid  rebate  program  may  be  osed 
as  models  for  development  of  the  ADAP 
rebate  agreements.  The  process  for  claim 
submission  and  payment  is  expected  to 
be  similar.  The  stipulations  found  in  59 
FR  25113.  May  13. 1994,  section  XI. 
entitled  "Manufacturer's  Contracts 
Requiring  Entity  Compliance"  are  also 
deemed  to  be  apphcable  in  that  a 
manufacturer  may  not  condition  a 
rebate  contract  or  agreement  upon  an 
entities'  compliance  with  the  provisions 
of  section  340B.  Manufacturer 
stipulated  requirements  for 
participation  in  the  manufacturer 
designed  voluntary  rebate  agreements,  if 
predicated  on  section  340B  compliance. 
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should  be  renegotiated  for  the  section 
340B  rebate  aereements. 

Comment:  Guidelines  should  allow 
State  ADAPs  with  negotiated  voluntary 
rebate  agreements  to  continue  to 
provide  utilization  data  according  to  the 
tenns  of  existing  agreements. 

Response:  VoTimtary  rebate 
agreements  with  covered  entities  that 
provide  at  least  the  minimiun  statutory 
discount  and  do  not  contain 
requirements  inconsistent  with  section 
340B  and  published  program  guidelines 
will  be  considered  consistent  with  the 
section  340B  rebate  program.  State 
ADAPs  may  not  need  to  negotiate  new 
agreements  if  these  conditions  are  met, 
and  the  ADA?  or  the  manufactiuer  does 
not  desire  a  new  agreement.  ADAPs  may 
continue  to  provide  utilization  data 
according  to  tenns  of  existing 
agreements  if  so  desired. 

Comment:  Unlike  the  Medicaid  rebate 
program,  the  proposed  rebate  program 
lacks  specificity  regarding  program 
provisions  and  safeguards.  It  is  critical 
that  standardized  contracts  that  provide 
for  efficient  and  accountable 
procedures,  systems,  and  data  reporting 
formats  be  defined  and  implemented  in 
conjunction  with  the  program.  The 
purpose  of  these  provisions  would  be  to 
protect  the  integrity  of  the  program  by 
safeguarding  against  errors, 
misimderstanding,  and  the  potential  for 
duplicate  discounts  and  rebates. 

Response:  This  notice  only  recognizes 
an  ADAP  rebate  option  and  does  not 
provide  in-depth  implementation 
strategies.  Standard  business  practices 
should  be  utilized  by  State  ADAPs  and 
manufacturers.  The  mechanisms 
developed  and  used  in  the  Medicaid 
rebate  program  and  the  current 
voluntary  rebate  programs  (consistent 
with  the  requirements  of  section  340B 
and  program  guidelines)  are  models  to 
be  emulated.  Of  course,  a  340B  discount 
and  a  Medicaid  rebate  on  the  same 
covered  drug  are  prohibited  by  section 
340B. 

Comment:  The  HRSA  draft  giiidance 
does  not  address  the  mechanics  of 
communication  between  an  ADAP  and 
a  manufacturer  about  drugs  reimbursed 
by  the  ADAP  for  which  it  claims  a 
rebate  from  a  manufacturer.  It  is 
recommended  that  HRSA  consider 
requiring  the  ADAPs  to  use  the  claim 
form  that  State  Medicaid  programs  use 
in  submitting  rebate  requests  to 
manufacturers. 

Response:  The  Federal  Register  notice 
did  not  address  the  mechanics  of  the 
rebate  process.  However,  ADAPs  are 
encouraged  to  use  Medicaid  claim  form 
HCFA-R-144  as  a  model  for  two 
reasons.  First,  this  form  can  be 
considered  a  standard  business  practice 


model.  Second,  manufacturere  should 
find  it  advantageous  to  receive  rebate 
claims  from  State  ADAPs  in  a  similar 
form  and  format  to  that  received  from 
the  State  Medicaid  programs. 

Diversion  and  Duplicate  Discounts 

Comment:  The  State  ADAP  and  the 
manufacturer  are  able  to  avoid  the 
problems  of  diversion  and  double 
discounting  if  both  the  ADAP  and  the 
manufacturer  have  reached  an 
understanding  concerning  the 
arrangements  the  ADAP  has  made  to 
meet  its  statutory  obligations  (to  avoid 
diversion  and  claims  resulting  in  a 
duplicate  discount). 

Response:  Guidelines  have  been 
issued  to  minimize  the  potential  for 
duplicate  discounting  and  covered  drug 
diversion  (59  FR  25110,  May  13,  1994), 
and  manufacturers  have  available  to 
them  auditing  and  dispute  resolution 
remedies  if  they  believe  that  duplicate 
discounting  or  covered  drug  diversion 
has  occurred  (61  FR  65406,  December 
12,  1996).  In  addition,  manufacturers 
and  covered  entities  are  referred  to  59 
FR  25113  for  a  reminder  that  "a 
manufacturer  may  not  condition  the 
offer  of  statutory  discounts  upon  an 
entity's  assurance  of  compUance  with 
section  340B  provisions." 

Comment:  It  would  be  difficult  to 
administer  a  rebate  program  in  which  a 
given  State  ADAP  used  both  the 
discount  option  and  the  rebate  option. 
HRSA  should  clarify  the  poUcy  that  the 
rebate  option  is  an  "alternate  to"  the 
direct  discount  mechanism  and  the 
choice  of  a  single  mechanism  should  be 
made  by  each  State  ADAP.  We  urge  that 
HRSA  clarify  that  the  ADAP  rebate  is 
available  only  for  those  drugs  not 
purchased  at  the  PHS  (section  340B) 
discount.  Additionally  it  is 
recommended  that  HRSA  maintain  a  Ust 
of  which  option  has  been  selected  by 
each  ADAP. 

Response:  The  State  ADAP  340B 
rebate  option  is  an  alternate  method  of 
accessing  340B  pricing  developed  by 
HRSA  in  response  to  4  clear  need  by 
certain  State  ADAPs  which  are  unable 
to  access  such  pricing  through  the  direct 
discount  option.  We  anticipate  that 
these  State  ADAPs  will  promptly  begin 
accessing  340B  pricing  using  this  rebate 
option.  However,  in  States  which  have 
decentralized  drug  purchasing,  there  is 
the  possibility  that  some  decentralized 
ADAP  components  may  elect  to  access 
pricing  through  a  rebate  mechanism 
while  other  ADAP  components  may 
develop  systems  to  access  a  direct 
discoimt.  States  with  decentralized  drug 
purchasing  are  encouraged  to  centralize 
drug  reimbursement  mechanisms,  so 
that  from  this  central  locatioji,  they  can 


effectively  maintain  the  necessary 
records  to  document  appropriate  drug 
reimbursement  activity  for  the  entire 
State.  Using  this  drug  reimbursement 
documentation,  the  central  ADAP  can 
then  monitor  reimburaement  activity 
and  prevent  any  duplicate  rebate/ 
discount  on  the  same  drug.  In  addition, 
the  centralized  ADAP  can  request 
appropriate  rebates  from  the 
manufactiuere  in  a  more  efficient  and 
reliable  manner.  A  State  ADAP 
participating  in  the  State  ADAP  section 
3408  rebate  program  will  be  listed  as  a 
covered  entity.  Entity  Type  "RWUR." 

Comment:  Under  a  decentraUzed 
system,  it  may  be  difficult  to  assure  that 
duplicate  discounts  will  not  occur  on 
drugs  provided  to  Medicaid  patients.  At 
any  rate,  coordination  between  the 
ADAPs  and  State  Medicaid  agencies 
will  be  required. 

Response:  Section  340B(a)(5)(A) 
prohibits  a  covered  entity's  request  for 
a  discount  on  a  drug  subject  to  an 
agreement  under  section  340B  if  the 
drug  is  subject  to  the  payment  of  a 
rebate  under  Medicaid.  This 
requirement  applies  whether  the  State 
ADAP  uses  a  decentralized  system  or  a 
centralized  system.  The  mechanism  to 
prevent  a  dupUcate  discount  was 
published  in  the  Federal  Register  on 
May  7,  1993  (58  FR  27293).  This 
mechanism  was  developed  in 
consultation  with  HCFA.  In  order  to 
avoid  a  duplicate  discount,  the  State 
ADAP  must  refrain  from  billing  the 
State  Medicaid  agency  imless  the 
manufacturer's  340B  rebate  (either 
estimated  or  actually  paid)  is  deducted 
from  the  price  paid  by  the  ADAP.  This 
will  help  ensure  that  the  State  ADAP 
will  only  bill  the  State  Medicaid  agency 
at  the  actual  acquisition  cost  plus  a 
reasonable  dispensing  fee  established  by 
the  State  Medicaid  agency.  If  the 
manufacturer's  rebate  is  different  from 
the  estimated  amount,  the  amounts 
billed  to  the  State  Medicaid  agency  will 
need  to  be  reconciled. 

Manufacturer  Participation 

Comment:  All  pharmaceutical 
manufacturers  whose  products  are  on 
any  State  ADAP  formulary  should  be 
mandated  to  participate  in  the  340B 
rebate  program. 

Response:  Only  those  manufacturers 
that  have  signed  thb  section  340B 
Pharmaceutical  Pricing  Agreement 
(PPA)  with  HHS  must  honor  appropriate 
section  340B  rebate  requests  from 
covered  entities.  The  rebate  option  is  a 
component  of  the  section  340B  program 
specific  to  State  ADAPs;  therefore, 
manufacturers,  receiving  an  appropriate 
rebate  claim  from  a  covered  entity  listed 
on  the  Electronic  Data  Retrieval  System 
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(EDRS)  as  a  State  ADAP  participating  in 
the  section  340B  rebate  program,  are 
required  to  provide  a  rebate  that  meets 
or  exceeds  the  340B  discount. 
Manufacturers  who  do  not  provide  a 
rebate  will  be  considered  out  of 
compliance  with  the  PPA. 

Technical  Comments  and  Contractual 
Agreements 

Comment:  The  notice  does  not  detail 
the  way  in  which  State  ADAPs  would 
or  should  invoice  manufacturers  for 
rebates.  For  example,  there  are  no 
statements  on  determination  of  actual 
units  utilized  during  a  specific  period  of 
time  or  a  statement  as  to  the  time  frame 
in  which  an  ADAP  must  submit 
invoices. 

Response:  Standard  business  practices 
should  be  utilized.  A  manufacturer  and 
a  State  ADAP  are  encouraged  to  specify 
in  a  contract  or  agreement  the  units  and 
required  time  frame  for  claim  data 
reporting.  Unit  definitions  for  reporting 
and  report  periods  similar  to  those  used 
in  the  Medicaid  agreements  and 
voluntary  rebate  agreements  and 
contracts  are  considered  standard 
business  practices  and  thus  acceptable. 
A  standard  State  ADAP  section  340B 
rebate  claim  submission  and  processing 
guideline  was  not  specified  so  as  to 
allow  maximum  flexibility  between  a 
State  ADAP  and  manufacturers  in  the 
development  of  contracts  and 
agreements. 

Comment:  There  is  no  explicit  audit 
provision  in  place  to  assure  that  the 
amount  of  units  claimed  for  rebates 
coincides  with  the  actual  units  of 
product  disp)ensed.  In  addition,  there  is 
no  specific  procedure  referenced  for 
dispute  resolution  when  a  manufacturer 
disagrees  with  the  amount  invoiced 
fixjm  a  State  ADAP. 

Response:  Sections  340B(a)(5)(A)  and 
(B)  prohibit  a  340B  discount  and  a 
Medicaid  rebate  on  the  same  drug  and 
the  resale  or  transfer  of  a  340B 
discounted  drug  to  an  individual  who  is 
not  a  patient  of  the  covered  entity.  The 
manufacturer  audit  guidelines  and  the 
informal  dispute  resolution  process 
guidelines  (61  FR  65406-65412. 
December  12.  1996)  allow 
manufacturers  to  audit  covered  entities 
pursuant  to  guidelines  and  dispute, 
among  other  issues,  certain  covered 
entity  claims  (e.g.,  rebates  for  covered 
drugs  given  to  individuals  who  are  not 
patients  of  the  covered  entity). 

Comment:  Manufacturers  must  have 
the  freedom  to  enter  into  contractual 
agreements  with  individual  State  ADAP 
programs  to  address  potential  problems. 

Response:  Manufacturers  and  State 
ADAPs  are  able  to  enter  into  contractual 
agreements  that  address  potential 


problems  and  mutually  acceptable 
solutions. 

Comment:  A  comprehensive  and 
enforceable  contract  between  the  State 
ADAP  program  and  the  manufacturer 
should  be  developed  through  a  public 
comment  process  and  implemented 
prior  to  the  establishment  of  the 
proposed  new  rebate  mechanism. 
Specific  elements  that  should  be 
incorporated  in  any  such  agreement 
include:  drug  National  Drug  Code 
(NDC);  prescription  number;  date 
reimbursed;  quantity;  unit  type;  amount 
reimbursed  to  the  pharmacy;  and 
dispensing  pharmacy  name,  city,  and 
state.  Absent  these  provisions,  \he 
guidelines  and  principles  proposed  in 
the  notice  are  not  sufficient  to  ensure 
that  the  rebate  option  can  operate 
equitably  and  efficiently. 
Response:  Requiring  a 
"comprehensive  and  enforceable 
contract"  would  delay  State  ADAP 
participation  in  the  340B  rebate 
program.  HRSA  wishes  to  allow 
maximum  flexibility  between  each 
manufacturer  and  State  ADAP  in 
reaching  such  agreements. 

Pharmacy  sjiecific  data  (prescription 
number,  date  of  reimbursement,  and 
similar  data  elements)  are  not  reported 
on  the  initial  Medicaid  utilization 
submission  and  are  not  considered  the 
standard  for  initial  claim  submission. 
HRSA  encourages  manufacturers  to 
accept  aggregate  data  (similar  to 
Medicaid  form  HCFA-R-144)  in  the 
initial  claim  form.  HRSA  encourages 
State  ADAPs  to  consider  that  the  more 
detailed  and  accujrate  the  initial  claim 
data,  the  less  likelihood  a  claim  will  be 
questioned  or  disputed. 

Comment:  We  recommend  that  HRSA 
establish  a  specific  date,  such  as  60  days 
after  HRSA  issues  its  guidance  in  final 
form,  after  which  drugs  reimbursed  by 
an  ADAP  would  be  eligible  for  a  rebate 
from  a  manufacturer  with  which  the 
ADAP  has  entered  into  a  rebate 
agreement. 

Response:  The  effective  date  for  the 
inception  of  the  State  ADAP  340B  rebate 
program  will  be  30  days  after  the  date 
of  publication  of  this  final  notice.  A 
State  ADAP  will  not  be  considered  a 
covered  entity  participating  in  the  340B 
rebate  program  until  it  is  listed  on  the 
ODP  Electronic  Data  Retrieval  System 
(EDRS).  At  maximum,  a  period  of  one 
hundred  and  twenty  days  may  elapse 
between  publication  of  this  final 
guideline  and  the  next  quarterly  update 
of  the  EDRS.  State  ADAPs  listed  on  the 
first  quarterly  EDRS  update  after  the 
publication  of  this  final  notice  may 
submit  claims  for  covered  drugs  that 
were  purchased  30  days  after  the  date  of 
final  notice  publication  and  thereafter. 


State  ADAPs  listed  on  a  later  EDRS 
update  may  claim  rebates  only  on 
purchases  made  after  their  effective  date 
of  listing  on  the  EDRS.  ADAPs  may 
need  time  to  work  closely  with  their 
State  Medicaid  programs  to  develop 
procedures  to  prevent  duplicate 
discounting.  Some  ADAPs  may  find  it 
necessary  to  improve  record  keeping 
and  data  tracking  systems. 

Comment:  We  recommend  that  HRSA 
establish  a  time  period  within  which 
claims  may  be  submitted  for  a 
manufacturer  rebate.  A  fixed  filing 
deadline  will  help  avoid  disputes  and 
the  Medicaid  model  may  provide  an 
analogy  wherein  Medicaid  providers 
have  one  year  in  which  to  submit  claims 
for  reimbursement  to  state  Medicaid 
programs.  The  benefit  of  a  uniform 
expectation  aboiit  the  finality  of 
payments  and  disputes  for  a  given 
period  may  outweigh  any  concerns 
about  HRSA  imposing  requirements  on 
ADAPs. 

Response:  HRSA  agrees  that  a 
maximum  time  period  for  submission  of 
claims  of  one  year  appears  to  be  within 
the  range  of  standard  business  practices. 
However,  a  specific  guideline  for  data 
claim  submission  and  processing  for 
rebates  is  not  included  in  this  guideline. 

Comment:  We  urge  HRSA  to  adopt 
requirements  that  manufacturer  rebates 
paid  to  a  State  ADAP  expand  the  care 
provided  by  the  ADAP. 

Response:  Although  section  340B 
does  not  discuss  an  appropriate  use  for 
340B  drug  purchasing  savings,  the 
legislative  history  provides  that  section 
340B  was  enacted  to  permit  scarce 
Federal  dollars  to  reach  more  eUgible 
patients  and  provide  more 
comprehensive  services.  See  H.R.  Rep. 
No.  102-348,  102d  Cong.,  2d  Sess.,  pt  2, 
at  16  (1992). 

Expansion  of  the  Rebate  Option  to 
Additional  Covered  Entities 

Comment:  The  characteristics  of  State 
ADAPs  and  their  components  make 
them  more  like  State-run 
pharmaceutical  benefit  programs.  The 
commitment  of  the  States  to  assume 
responsibility  for  rebate  contracting  and 
administration  has  been  essential  to 
making  the  voluntary  rebate  program 
manageable.  Our  (favorable)  response  to 
the  recognition  of  a  rebate  program  for 
the  ADAPs  would  be  different  if  HRSA 
proposed  a  rebate  program  for  all 
covered  entities.  Accordingly,  we  urge 
that  the  rebate  mechanism  \fe  an  option 
only  for  meeting  the  unique  needs  of  the 
State  ADAP  programs  and  that  HRSA 
not  consider  any  further  expansion  to 
other  categories  of  entities. 

Response:  At  this  time,  we  agree.  This 
notice  only  recognizes  a  rebate  option 
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for  the  State  AIDS  Drug  Assistance 
Programs  that  receive  assistance  under 
Title  XXVI  of  the  PHS  Act. 

(Q  The  State  ADAP  Section  340B 
Rebate  Option 

In  light  of  the  comments  and 
responses  set  forth  above,  the  guideline 
for  the  state  ADAP  340B  rebate  option 
is  as  follows:  HRSA  recognizes  rebates 
obtained  by  the  State  ADAPs  or  their 
components  that  equal  or  exceed  the 
340B  discount  provided  by  the  statutory 
ceiling  price  as  a  method  of 
participating  in  the  3403  program, 
subject  to  compliance  with  other 
requirements  for  participation.  Standard 
business  practices,  such  as  those 
reflected  in  the  Medicaid  Rebate 
Program  and  current  voluntary 
manufacturer  rebate  programs 
(consistent  with  the  requirements  of 
section  3408  and  all  program  guidance 
published  in  the  Federal  Register)  are 
appropriate  for  the  development  of 
rebate  contracts  and  agreements 
between  State  ADAPs  and 
manufacturers.  State  ADAPs  or  their 
components  and  manufacturers  wishing 
technical  assistance  in  developing  a 
rebate  program  and  rebate  agreements 
should  contact  HRSA's  Office  of  Drug 
Pricing  at  (301)  594-4353  or  (800)  628- 
6297. 

State  ADAPs  or  their  components 
determined  to  be  eligible  for 
participation  in  the  State  ADAP  3408 
rebate  program  will  be  listed  on  the 
Office  of  Drug  Pricing  (ODP)  Electronic 
Data  Retrieval  System  (EDRS)  on  the 
first  quarterly  update  of  the  EDRS  which 
occurs  30  days  following  the  effective 
date  of  this  Federal  Register  notice. 
State  ADAPs  or  their  components  listed 
on  this  update  may  submit  rebate  claims 
to  participating  manufacturers  for 
covered  drugs  that  are  purchased 
starting  30  days  after  the  date  of  this 
final  notice  publication.  State  ADAPs  or 
their  components  listed  on  a  later  EDRS 
update  may  claim  rebates  only  on 
purchases  made  after  their  effective  date 
of  listing  on  the  EDRS. 

Section  340B(a)(5)(A)  reflects 
Congressional  recognition  that  there  is  a 
potential  for  a  covered  drug  purchased 
by  a  covered  entity  at  the  340B  discount 
price  to  be  subject  to  a  Medicaid  rebate, 
if  the  drug  is  reimbursed  by  the 
Medicaid  program.  All  program 
gmdance  regarding  the  prevention  of 
such  duplicate  discounting  must  be 
followed  by  ADAPs  participating  in  the 
rebate  program  as  well  as  those 
participating  in  the  discount  program. 
Guidance  regarding  billing  State 
Medicaid  Agencies  at  actual  acquisition 
cost  plus  a  dispensing  fee  (established 
by  the  State  Medicaid  agency)  and  the 


prevention  of  duplicate  discounting  was 
published  in  the  Federal  Register  on 
May  7,  1993  (58  FR  27293)  enUtled 
"Duplicate  Discounts  and  Rebates  on 
Drug  Purchases."  Further  guidance  was 
published  in  the  Federal  Register  on 
May  13,  1994  (59  FR  25112).  State 
ADAPs  may  find  it  necessary  to  work 
with  State  Medicaid  Agencies  to  adapt 
these  gmdelines  to  meet  the  unique 
circumstances  of  each  individual  State, 
such  as  provisions  permitting 
retroactive  reimbursement  of  dfdg 
purchases  while  Medicaid  eligibility 
was  pending. 

The  HRSA  is  sensitive  to  concerns 
about  diversion  of  covered  drugs  to 
individuals  who  are  not  patients  of  the 
covered  entities.  Guidelines  have  been 
issued  to  minimize  this  potential,  and 
manufacturers  have  available  to  them 
specified  remedies  if  they  beUeve 
diiversion  has  occurred.  These 
gmdeUnes  and  remedies  will  apply  fully 
to  drugs  purchased  under  a  rebate 
option,  and  we  believe  that  instituting 
rebates  will  not  increase  the  potential 
for  diversion. 

Dated:  May  22.  1898. 
Qaude  Earl  Fox, 
Administrator. 

[FR  Doc.  98-17142  Piled  6-26-98;  8:45  am] 
MLLMO  COOC  41M-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Establishment  of  the 
Secretary's  Advisory  Committee  on 

Genetic  Testing 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C 
Appendix  2),  the  Director,  National 
Institutes  of  Health  (NIH),  announces 
the  establishment  of  the  Secretary's 
Advisory  Committee  on  Genetic  Testing 
(Committee). 

This  Committee  will  advise  the 
Secretary  of  Health  and  Human  Services 
on  all  aspects  of  the  development  and 
use  of  genetic  tests,  including  making 
recommendations  on  pohcies  and 
procedures  for  the  safe  and  effective 
incorporation  of  genetic  technologies 
into  health  care;  assessing  the 
effectiveness  of  existing  and  future 
measures  for  oversight  of  genetic  tests; 
and  identifying  research  needs  related 
to  the  Committee's  purview. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  the  charter  for  the 
Secretary's  Advisory  Committee  on 
Genetic  Testing  will  expire  two  years 
from  the  date  of  establishment. 


Dated:  June  22, 1998. 
Harold  Vannus, 

Director,  National  Institutes  of  Health. 

(FR  Doc.  96-17168  Filed  8-26-98;  8:45  am] 

MLLMQ  COOC414»-«VM 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group  Subcommittee 
D— Clinical  Studies. 

Date:  August  2-5, 1998. 

Time:  7O0  p.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue.  Silver  Spring,  MD  20910. 

Contact  Person:  Martin  H.  Goldrosen.  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institute  of  Health.  6130  Executive 
Boulevard.  Rm.  635F.  Rockville.  MD  20852- 
7405,  (301)  496-7930. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  June  23. 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-17172  Filed  6-26-98;  8:45  am) 

BIUJNO  COOC  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclosed 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee  National  Cancer 
Institute  Initial  Review  Group  Subcommittee 
C — Basic  &  Preclinical. 

Date:  July  28-30, 1998. 

Time:  7:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007 

Contact  Person:  Virginia  P.  Wray,  Phd, 
Scientific  Review  Administrator.  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  6130 
Executive  Boulevard — Rpom  635,  Rockville, 
MD  20895-7405. 301/496-9236. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  EKagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  Control;  93.392,  Cancer 
Construction.  National  Institutes  of  Health, 
HHS) 

Dated:  June  23, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-17173  Filed  6-26-98;  8:45  ami 

BIUJNQ  COOf  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 


sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  contract  proposals 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  contract  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel 
Epidemiologic  Studies  of  the  Mayak  and 
Techa  River  Cohorts. 
Date.  July  10,  1998. 
Time:  9:00  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Executive  Plaza  North — Conference 
Room  D,  6130  Executive  Boulevard, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  CM.  Kerwin,  Phd, 
Scientific  Review  Administrator,  Special 
Review,  Referral  and  Resources  Branch, 
Division  of  Extramural  Affairs,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6130  Executive  Boulevard/EPN-609, 
Rockville,  MD  20892-7405,  301/496-7421. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Phase  I 
Clinical  Studies  of  Chemopreventive  Agents. 
Dote  July  13, 1998. 
Time:  9:00  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North — Conference 
Room  F,  6130  Executive  Blvd.,  Rockville.  MD 
20852,  (Telephone  Conference  Call). 
Contact  Person:  CM.  Kerwin,  Phd, 
Scientific  Review  Administrator,  Special 
Review.  Referral  and  Resources  Branch, 
Division  of  Extramural  Affairs,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6130  Executive  Boulevard/EPN-609, 
Rockville.  MD  20892-7405.  301/496-7421. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel 
International  Phase  III  IL-2  Study. 
Dote;July  17, 1998. 
Time:  7:30  a.m.  to  6:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
Contact  Person:  Olivia  A.  Preble,  Phd, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  National 
Institutes  of  Health.  6130  Executive 
Boulevard— Rm.  643.  Rockville.  MD  20892- 
7405.  301/496-7929. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Resean±;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  June  23, 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  98-17175  Filed  6-26-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of  . 
Meeting 

Pvirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  open  to  the  public  as 
indicated  below,  with  attendance  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such  as 
sign  language  interpretation  or  other  • 

reasonable  accommodations,  should  notify 
the  Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  meeting  will  be  closed  to  the  public 
as  Indicated  b>elow  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(6). 
Title  5  U.S.C.  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects  conducted 
by  the  National  Cancer  Institute,  including 
consideration  of  personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  National  Cancer  Institute 
Subcommittee  B — Basic  Sciences. 

Dote:  July  6. 1998. 

Open.  8:30  am  to  8:50  am. 

Agenda:  Call  to  Order  by  Board  Chair  and 
presentation  by  NCI  Director  regarding  the 
Bypass  Budget  2001. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike.  Building  31,  C  Wing.  6th 
Floor.  Conference  Room  10.  Bethesda.  MD 
20892  301/496-2378. 

Closed:  8:50  am  to  Adjournment. 

Agendo.  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike,  Building  31.  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Florence  E.  Farber,  Phd, 
Executive  Secretary,  Office  of  Advisory 
Activities,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health  6130  Executive  Boulevard.  EPN 
609,  Rockville,  MD  20892  301/496-2378. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
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Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support;  93.398  Cancer  Research  Manpower. 
93.399,  Cancer  Control:  93.392.  Cancer 
Construction,  National  Institute  of  Health, 
HHS) 

Dated:  June  23, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-17177  Filed  6-26-98;  8:45  am) 

BtLLMQ  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclosed 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  July  10,  1998. 

Time:  8:30  a.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  350, 
Rockville,  MD  20892. 

Contact  Person:  Andrew  P.  Mariani.  Phd, 
Scientific  Review  Branch,  6130  Executive 
Blvd..  Suite  350. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  June  23,  1998. 
La  Verne  Y.  StringSeld, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-17176  Filed  6-26-98;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  5S2b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
pro(>erty  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Initiative  for  Minority  Student 
Development  Special  Emphasis  PaneL 

Dote:  July  20-21,1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Phce:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Michael  A.  Sesma, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  NIGMS.  Natcher  Bldg., 
Room  1AS19H.  45  Center  Drive,  Bethesda, 
MD  20891. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives;  93.375,  Minority 
Biomedical  Research  Support.  National 
Institutes  of  Health.  HHS) 

Dated:  June  23.  1998. 
LaVema  Y.  Stringfieid, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-17169  Filed  6-26-98;  8:45  am] 
BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclosed 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  of  which  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel.  NIAM 
Special  Emphasis  Panel. 


Oate.July  9-10.  1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  John  R.  Lymangrover, 
Ph.D.,  Scientific  Review  Administrator, 
NIAMS.  45  Center  Drive,  Room  5AS  25. 
Bethesda.  MD  20892,  (301)  594-4952. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Basic 
Research  on  Biomechanical  Signalling 
Mechanisms  in  Cartilage. 

Date:  July  16.  1998. 

Time:  8:30  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Tommy  L.  Broadwater. 
Ph.D.,  Chief.  NIAMS,  45  Center  Drive,  Room 
5AS25U.  Bethesda.  MD  20892. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 
Osteoporosis. 

Dote.July  26-27.  1998. 

Time:  4:00  p.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Tommy  L.  Broadwater, 
Ph.D.,  Chief,  NIAMS,  45  Center  Drive,  Room 
5AS25U,  Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  June  23, 1998. 
LaVenie  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-17170  Filed  6-26-98;  8:45  am] 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
prop)erty  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 
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Name  of  Committee:  Minority  Programs 
Review  Committee.  Mbrs  Subcommittee  B, 
Minority  Biomedical  Research  Support 
Review  Subcommittee. 

Date:  July  9-10, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Conference  Room 
C,  45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Michael  A.  Sesma, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  NIGMS.  Natcher  Bldg.. 
Room  1AS19H,  45  Center  Drive,  Bethesda, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research:  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated;  June  23, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-17171  Filed  6-26-98;  8:45  am) 
BILUNO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  For  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Ck)mmittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Special  Emphasis  Panel. 

Date:July  7,  1998. 

Time:  10:00  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Ronald  Dubois,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  4156, 
MSC  7806,  Bethesda,  MD  2«892,  (301)  435- 
1722. 

Name  of  Committee:  Biological  and 
Physiological  Sciences  Special  Emphasis 
Panel. 


Z)ote.July  15, 1998. 

Time:  1:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Carol  A.  Campbell, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5195C, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1257. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Special  Emphasis  Panel 
ZRG3MCHAyiM. 

Date.)uly  20,  1998. 

Time:  11:00  am  to  1:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Ronald  Dubois,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  4156, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1711. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  June  23, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-17174  Filed  6-26-98;  8:45  am] 

BtLLMQ  CODE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  Resettlement 

Refugee  Resettlement  Program:  Final 
Notice  of  Allocations  to  States  of  FY 
1998  Funds  for  Refugee  Social 
Services 

agency:  Office  of  Refugee  Resettlement 
(ORR).  ACF,  HHS. 

ACTION:  Final  notice  of  allocations  to 
States  of  FY  1998  funds  for  refugee  ^ 
social  services. 


>  In  addition  to  persons  who  meet  all 
requiremenu  of  45  CFR  400.43.  'RequiremenU  for 
documentation  of  refugee  status."  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  AssUtance  Act  of  19«0  (Pub.  L.  96-422); 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  100-202);  and  (3)  certain  Amerasians  from 
Vietnam,  including  U.S.  citizens,  under  title  U  of 
the  Foreign  Operations,  Expoert  Financing,  and 
Related  Programs  Appropriations  Acts.  1989  (Pub. 
L.  100-461).  1990  (Pub.  L.  101-167),  and  1991  (Pub. 
L.  101-513).  For  convenience,  the  term  "refugee"  is 
used  in  this  notice  to  encompass  all  such  eligible 
persons  unless  the  specific  context  indicates 
otherwise. 


summary:  This  notice  establishes  the 
allocations  to  States  of  FY  1998  funds 
for  social  services  imder  the  Refugee 
Resettlement  Program  (RRP).  We  have 
added  approximately  $22.1  million  in 
unexpended  FY  19965  C3vlA  funds  to 
the  social  services  formula  program 
bringing  the  total  to  $90.9  miUion  in 
fimds  available  for  formula  social 
services  in  FY  1998. 

This  notice  reflects  the  decision  by 
Congress  to  provide  $14,000,000  imder 
social  services  to  address  the  needs  of 
refugees  and  communities  impacted  by 
recent  changes  in  Federal  assistance 
programs  relating  to  welfare  reform. 
This  notice  also  annoimces  ORR's 
intention  to  postpone  a  final  decision  on 
the  eUmination  of  the  floor  formula  for 
States  with  small  refugee  populations 
until  a  later  date.  A  notice  of  proposed 
social  service  allocations  to  States  was 
published  in  the  Federal  Register  on 
February  13,  1998,  (63  FR  7422)  for 
public  comment.  The  population 
estimates  that  were  used  in  the 
proposed  notice  have  been  adjusted  in 
the  final  notice  as  a  result  of  additional 
arrival  information. 
EFFECTIVE  DATE:  June  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle,  Director,  Division  of 
Refugee  Self-sufficiency,  (202)  401- 
9250. 
SUPP1.EMENTARY  INFORMATION: 

I.  Amounts  for  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $129,990,000  in  FY 
1998  refugee  social  service  funds  as  part 
of  the  FY  1998  appropriation  for  the 
Department  of  Health  and  Human 
Services  (HHS)  (Pub.  L.  105-78). 

The  FY  1998  House  Appropriations 
Committee  Report  (H.R.  Rept.  No.  105- 
205)  reads  as  follows  with  respect  to 
social  services  funds: 

The  bill  provides  $129,990,000  for  social 
services,  an  increase  of  $19,108,000  over  the 
comparable  fiscal  year  1997  appropriation 
and  the  budget  request.  Funds  are  distributed 
by  formula  as  well  as  through  the 
discretionary  grant  making  prtx»ss  for 
special  projects.  The  Committee  agrees  that 
$19,000,000  is  available  for  assistance  to 
serve  communities  affected  by  the  Cuban  and 
Haitian  entrants  and  refugees  whose  arrivals 
in  recent  years  have  increased.  The 
Committee  has  set-aside  $16,000,000  for 


Refugees  admined  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-initiative 
admissions  are  not  eligible  to  be  served  under  the 
social  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
period  of  coverage  under  their  sponsoring  agency's 
agreement  wWh  the  Department  of  State — usually 
two  years  bom  their  date  of  arrival  or  until  they 
obtain  permanent  resident  alien  status,  whichever 
comes  first. 
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increased  support  to  communities  with  large 
concentrations  of  refugees  whose  cultural 
differences  make  assimilation  esp)ecially 
difficult  justifying  a  more  intense  level  and 
longer  duration  of  Federal  assistance.  Finally, 
the  Committee  has  set  aside  $14,000,000  to 
address  the  needs  of  refugees  and 
communities  im[)acted  by  recent  changes  in 
Federal  assistance  programs  relating  to 
welfare  reform.  The  Committee  urges  ORR  to 
assist  refugees  at  risk  of  losing,  or  who  have 
lost,  benefits  including  SSI,  TANF  and 
Medicaid,  in  obtaining  citizenship.  In 
addition,  ORR  may  initiate  planning  grants  to 
create  alternative  cash  and  medical 
assistance  programs  for  refugees. 

The  CoRunittee  recommends  that  ORR  give 
special  consideration  in  allocating  grant 
funding  to  applicants  providing 
rehabilitation  services  for  victims  of  physical 
and  mental  torture.  The  Committee  requests 
that  ORR  be  prepared  to  testify  regarding  its 
activities  in  supp>ort  of  victims  of  torture 
during  the  fiscal  year  1999  budget  hearings. 

The  FY  1998  Senate  Appropriations 
Committee  Report  (S.  Rept.  No.  105-58) 
adds  the  following: 

The  Committee  is  concerned  that  the 
current  policy  of  the  Office  of  Refugee 
Resettlement  prohibiting  the  use  of  a  portion 
of  refugee  social  services  and  targeted 
assistance  formula  grant  funds  for  refugees 
who  have  been  in  the  United  States  for  more 
than  5  years  deprives  some  counties  and 
States  of  the  ability  to  give  employment- 
related  assistance  to  may  of  their  refugee 
welfare  recipients.  The  Committee  urges  the 
ORR  to  be  flexible  in  considering  waiver 
requests  of  the  5-year  policy. 

The  Conference  Report  on 
Appropriations  (H.  Rept.  No.  105-390) 
agrees  with  the  House  and  Senate 
Reports  regarding  the  allocation  of 
social  services. 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  will  use  the 
$129,990,000  appropriated  for  FY  1998 
social  services  as  follows: 

•  $68,841,500  will  be  allocated  under 
the  3-year  population  formula,  as  set 
forth  in  this  notice  for  the  purpose  of 
providing  employment  services  and 
other  needed  services  to  refugees. 

•  $12,148,500  will  be  awarded  as 
social  service  discretionary  grants 
through  competitive  grant 
announcements  that  will  be  issued 
separately  from  this  notice. 

•  $19,000,00  will  be  awarded  to  serve 
communities  most  heavily  affected  by 
recent  Cuban  and  Haitian  entrant  and 
refugee  arrivals.  These  funds  would  be 
awarded  through  a  discretionary  grant 
announcement  that  will  be  issued 
separately  from  this  notice. 

•  $16,000,000  will  be  awarded 
through  discretionary  grants  for 
communities  with  large  concentrations 
of  refugees  whose  cultural  differences 
make  assimilation  especially  difficult 
justifying  a  more  intense  level  and 


longer  duration  of  Federal  assistance.  A 
grant  announcement  will  be  issued 
separately  from  this  notice. 

•  $14,000,000  will  be  awarded  to 
address  the  needs  of  refugees  and 
commimities  impacted  by  recent 
changes  in  Federal  assistance  programs 
relating  to  welfare  reform.  Awards  will 
be  made  through  announcements  issued 
separately  from  this  notice. 

In  addition,  we  are  adding 
$22,066,190  in  unexpended  CMA  funds 
that  were  obligated  to  States  in  FY  1996 
to  FY  1998  formula  social  service 
allocations  to  States,  increasing  the  total 
amount  available  for  the  formula  social 
services  program  in  FY  1998  to 
$90,907,690.  Congress  provided  ORR 
with  broad  carry-over  authority  in  the 
FY  1998  HHS  appropriations  law  to  use 
FY  1996  CMA  carry-over  funds  for 
assistance  and  other  activities  in  the 
refugee  program  in  fiscal  years  1997  and 
1998.  The  appropriations  law  state: 
"*   *   *  That  funds  appropriated 
pursuant  to  section  414(a)  of  the 
Immigration  and  Nationality  Act  imder 
Pub.L.  104-134  for  fiscal  year  1996  shall 
be  available  for  the  costs  of  assistance 
provided  and  other  activities  conducted 
in  such  year  and  in  fiscal  years  1997 
and  1998."  We  have  decided  that  the 
best  use  of  FY  1996  unexpended  CMA 
funds  would  be  to  increase  State 
allocations  in  the  social  services 
formula  program  to  enable  States  to 
more  fully  serve  both  RCA  refugees  and 
refugee  recipients  of  Temporary 
Assistance  for  Needy  Families  (TANF) 
within  the  refugee  social  services 
system.  Fourth  quarter  formula  social 
service  grant  awards  to  States  will 
reflect  the  increased  fimding. 

Refugee  Social  Service  Funds 

The  population  figures  for  the  social 
services  allocation  include  refugees. 
Cuban/Haitian  entrants.  Amerasians 
from  Vietnam,  cmd  Kurdish  asylees 
since  these  populations  may  be  served 
through  funds  addressed  in  this  notice. 
(A  State  must,  however,  have  an 
approved  State  plan  for  the  Cuban/ 
Haitian  Entrant  Program  or  indicate  in 
its  refugee  program  State  plan  that 
Cuban/Haitian  entrants  will  be  served  in 
order  to  use  fimds  on  behalf  of  entrants 
as  well  as  refugees.) 

The  Director  is  allocating  $90,907,690 
to  States  on  the  basis  of  each  State's 
proportion  of  the  national  population  of 
refugees  who  has  been  in  the  U.S.  3 
years  or  less  as  of  October  1.  1997 
(including  a  floor  amount  for  States 
which  have  small  refugee  populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  Nationality  Act  (DMA)  which  states 


that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contracts  [for  social 
services)  •   *   *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FR  1991  social 
services  notice  published  in  the  Federal 
Register  of  August  29. 1991,  section  I, 
"Allocation  Amounts"  (56  FR  42745).  a 
viable  floor  amount  for  States  which 
have  small  refugee  populations  is 
calculated  as  follows:  If  the  applicatioil' 
of  the  regular  allocation  formula  yields 
less  than  $100,000.  then— 

(1)  A  base  amoimt  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  For  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
imder  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000.  a  base  amount  of  $75,000  is 
provided  for  the  State. 

We  indicated  in  the  proposed  notice 
that  ORR  intends  to  eliminate  the  floor 
formula  beginning  in  FY  1999  and  to 
use  the  3-year  refugee  population 
allocations  formula  for  all  participating 
States.  The  Director  has  decided  to 
postpone  a  final  decision  on  this  issue 
at  this  time  to  allow  consideration  of 
this  issue  within  the  context  of  other 
program  changes  that  may  result 
through  ORR  regulations  changes.  See 
the  "Discussion  of  Comments  Received" 
section  of  this  notice  for  further 
discussion  of  this  issue. 

Population  To  Be  Served 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
in  accordance  with  the  current 
requirements  of  45  CFR  part  400  subpart 
I — Refugee  Social  Services.  States  are 
not  required  to  limit  social  service 
programs  to  refugees  who  have  been  in 
the  U.S.  only  3  years.  However,  imder 
45  CFR  400.152.  States  may  not  provide 
services  fimded  by  this  notice,  except 
for  referral  and  interpreter  services,  to 
refugees  who  have  been  in  the  United 
States  for  more  than  60  months  (5 
years). 

In  accordance  with  45  CFR  400.147, 
States  are  required  to  provide  services  to 
refugees  in  the  following  order  of 
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priority,  except  in  certain  individual 
extreme  circumstances:  (a)  All  newly 
arriving  refugees  during  their  first  year 
in  the  U.S..  who  apply  for  services;  (b) 
refugees  who  are  receiving  cash 
assistance;  (c)  unemployed  refugees 
who  are  not  receiving  cash  assistance; 
and  (d)  employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations  at  45  CFR  400.208, 
services  may  be  provided  to  a  U.S.-bom 
minor  child  in  a  family  in  which  both 
parents  ar«  refugees  or,  if  only  one 
parent  is  present,  in  which  that  parent 
is  a  refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (Pub.  L.  100-481),  services  may  be 
provided  to  an  Amerasian  from  Vietnam 
who  is  a  U.S.  dtizan  and  who  enters  the 
U.S.  after  October  1, 1988. 

Service  Priorities 

In  the  past,  a  niunber  of  States  have 
focused  primarily  on  servicing  refugee 
cash  assistance  (RCA)  recipients 
because  of  the  need  to  help  these 
refugees  become  employed  and  self- 
sufficient  within  the  8-month  RCA 
eligibility  period.  Now,  with  the  passage 
of  welfare  reform,  refugee  recipients  of 
Temporary  Assistance  for  Needy 
Families  (TANF)  also  face  a  time  limit 
for  cash  assistance  and  need  appropriate 
services  as  quickly  as  possible  to 
become  employed  and  self-suffident  In 
order  for  refugees  to  move  quickly  off 
TANF,  we  beUeve  it  is  crucial  for  these 
refugees  to  receive  refugee-specific 
services  that  are  designed  to  address  the 
employment  barriers  that  refugees 
typically  face.  We.  therefore,  strongly 
encourage  State  Refugee  Coordinators  to 
make  every  effort  to  develop  agreements 
with  their  Sute  TANF  program  to 
utilize,  to  the  maximum  extent  possible, 
the  existing  refugee  service  system  in  a 
State  for  refugee  TANF  participants. 

Refugee  social  service  funding  should 
be  used  to  assist  refugee  families  to 
achieve  economic  independence.  To 
this  end,  States  are  reqxiired  to  ensure 
that  a  coherent  family  self-sufficiency 
plan  is  developed  for  each  eligible 
family  that  addresses  the  family's  needs 
from  time  of  arrival  until  attainment  of 
economic  independence.  (See  45  CFR 
400.79  and  400.156(g).)  Each  family  self- 
sufficiency  plan  should  address  a 
Family's  needs  for  both  employment 
related  services  and  other  needed  social 
services.  The  family  self-sufficiency 
plan  must  include:  (1)  A  determination 


of  the  income  level  a  family  would  have 
to  earn  to  exceed  its  cash  grant  and 
move  into  self-support  without  suffering 
a  monetary  penalty;  (2)  a  strategy  and 
timetable  for  obtaining  that  level  of 
family  income  through  the  placement  in 
employment  of  sufficient  numbers  of 
employable  family  members  at 
sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  family. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA.  and  in  keeping  with  45  CFR 
400.145(c),  States  must  ensure  that 
women  have  the  same  opportxmities  as 
men  to  participate  in  all  services  funded 
under  this  notice,  including  job 
placement  services.  In  addition,  services 
must  be  provided  to  the  maximum 
extent  feasible  in  a  maimer  that  includes 
the  use  of  biUngual/biculttiral  women 
on  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women.  The  Director  also  strongly 
encourages  the  inclusion  of  refugee 
women  in  management  and  board 
positions  in  agencies  that  serve  refugees. 
In  order  to  facilitate  refugee  self- 
support,  the  Director  also  expects  States 
to  implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  famiUes.  States  are 
expected  to  make  very  effort  to  assure 
the  availability  of  day  care  services  for 
.children  in  order  to  allow  women >vith 
T'children  the  opportunity  to  participate 
in  employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  under  the 
refugee  social  services  program. 
Refugees  who  are  participating  in 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  day  care  funded  by  refugee 
social  service  dollars  should  be  limited 
to  one  year  after  the  refugee  becomes 
employed.  States  are  expected  to  use 
day  care  funding  from  other  publicly 
funded  mainstream  programs  as  a  prior 
resource  and  are  expected  to  work  with 
service  providers  to  assure  maximum 
access  to  other  publicly  funded 

resources  for  day  care.     

In  accordance  with  45  CFR  400.146, 
social  service  funds  must  be  used 
primarily  for  employabihty  services 
designed  to  enable  refugees  to  obtain 
jobs  within  one  year  of  becoming 
enrolled  in  services  in  order  to  achieve 
economic  self-sufficiency  as  soon  as 
possible.  Social  services  may  continue 
to  be  provided  after  a  refugee  has 
entered  a  job  to  help  the  refugee  retain 
employment  or  move  to  a  better  job. 
Social  service  funds  may  not  be  used  for 


long-term  training  programs  such  as 
vocational  training  that  last  for  more 
than  a  year  or  educational  programs  that 
are  not  intended  to  lead  to  employment 
within  a  year. 

In  accordance  with  45  CFR 
400.156(e),  refugee  social  services  must 
be  provided,  to  the  maximum  extent 
feasible,  in  a  manner  that  is  culturally 
and  linguistically  compatible  with 
refugee's  language  and  cultural 
background.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  culturally 
and  linguistically  appropriate  services 
to  a  changing  ethnic  population. 

Services  funded  under  this  notice 
must  be  refugee-specific  services  which 
are  designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job  skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific  (45  CFR  400.156(d)). 

Rnglith  language  training  must  be 
provided  in  a  concurrent,  rather  than 
sequential,  time  period  with 
employment  or  with  other  employment- 
related  activities  (45  CFR  400.156(c)). 

When  planning  State  refugee  services. 
States  must  take  into  account  the 
reception  and  placement  (R  It  P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative  (45  CFR  400.156(b)). 
In  order  to  provide  culturally  and 
linguistically  compatible  services  in  as 
cost-efficient  a  manner  as  possible  in  a 
time  of  limited  resources,  ORR 
encourages  States  and  counties  to 
promote  and  give  special  consideration 
to  the  provision  of  refugee  social 
services  through  coahtions  of  refugee 
service  organizations,  such  as  coalitions 
of  mutual  assistance  associations 
(MAAs)  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
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social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  (of  HHS]  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  (social}  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (60  FR  15766,  March  27,  1995). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amounts  established  in  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

The  UseofMAAs 

ORR  believes  that  the  use  of  qualiGed 
refugee  mutual  assistance  associations 
in  the  deUvery  of  social  services  helps 
to  ensure  the  provision  of  culturally  and 
linguistically  appropriate  services  as 
well  as  increasing  the  effectiveness  of 
the  overall  service  system.  Therefore, 
we  expect  States  to  use  MAAs  as  service 
providers  to  the  maximum  extent 
possible.  We  strongly  encourage  States 
when  contracting  for  services,  including 
employment  services,  to  give 
consideration  to  the  special  strengths  of 
MAAs,  whenever  contract  bidders  are 
otherwise  equally  qualified,  provided 
that  the  MAA  has  the  capability  to 
deliver  services  in  a  manner  that  is 
culturally  and  linguistically  compatible 
with  the  background  of  the  target 
population  to  be  served.  ORR  also 
strongly  encourages  MAAs  to  ensure 
that  their  management  and  board 
composition  reflect  the  major  target 
populations  to  be  served.  ORR  expects 
States  to  continue  to  assist  MAAs  in 
seeking  other  public  and/or  private 
funds  for  the  provision  of  services  to 
refugee  clients. 

States  may  use  a  portion  of  their 
social  service  grant,  either  through 
contracts  or  through  the  use  of  State/ 
coimty  staff,  to  provide  technical 
assistance  and  organizational  training  to 
strengthen  the  capabiUty  of  MAAs  to 
provide  employment  services, 


particularly  in  States  where  MAA 
capability  is  weak  or  undeveloped. 

ORR  defines  MAAs  as  orgamzations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

n.  Discussion  of  Comments  Received 

We  received  16  letters  of  comment  in 
response  to  the  notice  of  proposed  FY 
1998  allocations  to  States  for  refugee 
social  services.  The  comments  are 
simmiarized  below  and  are  followed  in 
each  case  by  the  Department's  response. 

Comment:  Thirteen  commenters 
expressed  concern  over  the  proposed 
elimination  of  a  floor  amount  for  States 
with  small  refugee  populations.  Four 
States  that  receive  a  floor  amount 
indicated  that  they  would  be  forced  to 
withdraw  from  the  refugee  program  if 
the  floor  allocation  is  eliminated 
because  the  social  services  grant  level 
would  be  insufficient  to  enable  the 
program  to  continue  to  operate.  Several 
comments  indicated  that  refugees  would 
go  unserved  in  small  States  without  a 
floor  allocation.  Other  commenters 
made  the  point  that  once  a  State 
program  is  eliminated,  it  would  be  very 
difficult,  and  perhaps  impossible,  to 
reinstate  the  program  in  order  to  meet 
refugee  emergencies  that  may  arise  in 
the  future.  Two  commenters  felt  that  the 
basis  for  elimination  of  the  floor  was 
unclear  and  needed  to  be  clarified. 

Representing  an  alternate  view,  two 
commenters  expressed  support  for 
elimination  of  the  floor  for  small  States. 
One  of  the  commenters,  however, 
recommended  reserving  a  small  portion 
of  discretionary  funds  to  assist  small 
States  to  continue  in  the  refugee 
program. 

Response:  We  recognize  the  expressed 
concerns  of  the  States  and  refugee 
service  providers  that  would  be  affected 
by  the  elimination  of  the  small  State 
floor  and  wish  to  be  careful  in 
considering  all  factors  in  making  a  final 
decision  on  this  issue.  We  are  also 
mindful  of  the  fact  that  significant 
changes  in  refugee  policy  may  result 
from  the  regulations  process  we  are 
currently  engaged  in,  and  that  it  would 
make  sense  to  consider  other  policy 
changes,  such  as  elimination  of  the 
floor,  within  that  context.  We  have 
decided,  therefore,  to  postpone  a  final 
decision  on  elimination  of  the  floor  for 
small  States  to  allow  consideration  of 
the  floor  issue  within  the  context  of 


other  program  changes  that  may  result 
through  ORR  regulations  changes.  This 
means  that  we  do  not  plan  to  eliminate 
floor  allocations  to  small  States  in  FY 
1999.  We  also  want  to  assure  the  floor 
States  that  the  Director  will  not  make  a 
final  decision  on  this  issue  without  first 
meeting  with  each  of  the  affected  States 
to  discuss  implications  and  alternatives. 

Comment:  Three  commenters  objected 
to  the  fact  that  each  year  an  ever 
increasing  portion  of  refugee  social 
services  funding  is  awarded  through 
discretionary  programs  instead  of 
through  the  social  service  formula 
program.  While  recognizing  that 
Congress  increased  the  social  services 
appropriation  to  serve  specific  types  of 
needs,  the  commenters  reconunended 
that  a  responsible  approach  to  the 
allocation  of  these  funds  would  be  to 
allocate  these  funds  through  the  social 
services  formula  program,  thereby 
allowing  States  to  determine  how  best  to 
address  these  special  needs  at  the  local 
level.  The  commenters  felt  that  the 
quality  of  services  would  improve  by 
allo%ving  States  and  local  areas  greater 
discretion  in  determining  how  needs 
should  be  met.  One  commenter 
indicated  that  the  different  funding 
sources  for  self-sufficiency  services 
within  the  refugee  program  make  it 
difficult  and  unnecessarily  complicated 
for  States.  Another  commenter 
recommended  that  ORR  consider  an 
allotment  of  75%  of  the  total  social 
services  appropriation  to  States  and 
25%  to  discretionary  programs. 

Response:  The  use  of  discretionary 
programs  allows  ORR  to  better  ensure 
that  the  service  funds  that  Congress 
intends  for  certain  populations  or 
certain  needs  are  targeted  to  the 
communities  where  these  special 
populations  reside  or  where  special 
needs  are  the  greatest.  Allocation  of 
these  funds  through  the  social  services 
formula  program  would  distribute  funds 
to  all  States,  regardless  of  whether  the 
target  populations  reside  or  the  target 
needs  exist  to  any  significant  degree  in 
each  State.  We  believe  the  former 
method  is  the  better  method  to  ensure 
that  Congressional  intent  is  met. 

Comment:  One  commenter  stated  that 
the  3-year  population  formula  for  social 
services  is  inequitable  to  States  with 
high  concentrations  of  refugees  who 
have  been  in  the  U.S.  more  than  3  years. 
The  commenter  recommended  that  ORR 
work  to  have  the  Refugee  Act  amended 
to  allow  social  services  fimds  to  be 
allocated  on  the  basis  of  a  State's  total 
refugee  population  needing  employment 
services. 

Response:  States  with  large 
concentrations  of  refugees  also  receive 
targeted  assistance  funding  which  is 
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expressly  intended  for  services  to  long- 
term  refugee  welfare  recipients,  such  as 
the  post-36-month  population,  who  are 
still  in  need  of  employment  services. 
Therefore,  we  do  not  see  a  particular 
need  to  amend  the  statutory  formula  for 
social  services. 

Comment:  One  commenter 
recommended  that  ORR  should  be 
responsive  to  the  Senate  Appropriations 
Committee's  request  that  ORR  be 
flexible  in  considering  waiver  requests 
regarding  the  limitation  of  eligibility  for 
services  to  refugees  who  have  been  in 
the  U.S.  less  than  5  years.  The 
commenter  recommended  that  ORR 
grant  States  maximum  flexibibty  to  use 
service  funds  for  refugees  who  have 
been  in  the  U.S.  more  than  5  years. 
Response:  We  are  very  willing  to 
consider  any  requests  for  a  waiver  of  the 
5-year  service  limitation  that  are 
submitted  to  ORR.  as  long  as 
documentation  is  provided  to  ensure 
that  all  refugees  residing  in  a  State  or 
California  county,  who  have  been  in  the 
U.S.  less  than  5  years,  are  being  fully 
served.  What  we  cannot  do,  however,  is 
to  delegate  the  authority  to  waive 
Federal  regulations  pertaining  to  the 
refugee  program  to  a  State  official,  as 
was  requested  by  one  State.  The 
authority  for  waiving  Federal  refugee 
program  regulations  rests  solely  with 
the  Director  of  ORR  as  the  Federal 
official  responsible  for  the 
administration  of  the  program  and. 
therefore,  may  not  be  delegated. 

ni.  Allocation  Formula 


Of  the  funds  available  for  FY  1998  for 
social  services.  $90,907,690  is  allocated 
to  States  in  accordance  with  the  formula 
specified  below.  A  State's  allowable 
allocation  is  calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by— 

2.  The  total  number  of  refugees, 
Cuban/Haitian  entrants,  Amerasians 
from  Vietnam,  and  Kurdish  asylees  who 
arrived  in  the  United  States  not  more 


than  3  years  prior  to  the  beginning  of 
the  fiscal  year  for  which  the  funds  are 
appropriated,  as  shown  by  the  ORR 
Refugee  Data  System.  The  resulting  per 
capita  amount  is  multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  Sate  as  of  October  1, 1997, 
adjusted  for  estimated  secondary 

migration. 
The  calculation  above  yields  the 

formula  allocation  for  each  State. 

Minimum  allocations  for  small  States 

are  taken  into  account. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1998  are  based 
on  data  on  refugee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1, 1997,  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationahties, 
Amerasians  from  Vietnam.  Cuban  and 
Haitian  entrants,  and  Kurdish  asylees. 
For  fiscal  year  1998.  ORR's  formula 
allocations  for  the  States  for  social 
services  are  based  on  the  numbers  of 
refugees.  Amerasians.  Kurdish  asylees. 
and  entrants  who  arrived  during  the 
preceding  three  fiscal  years:  1995. 1996. 
and  1997,  based  on  arrival  data  by  State. 
Therefore,  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1. 1994.  and 
September  30.  1997.  and  who  are 
thought  to  be  living  in  each  State  as  of 
October  1.1997. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11 
(OMB  #  0970-0043)  on  secondary 
migrants  who  have  resided  in  the  U.S. 
for  36  months  or  less,  as  of  September 
30, 1997.  The  total  migration  reported 
by  each  State  was  simmied,  yielding  in- 
and  out-migration  figures  and  a  net 
migration  fig\ire  for  each  State.  The  net 
migration  figure  was  applied  to  the 
State's  total  arrival  figure,  resulting  in  a 
revised  population  estimate. 


Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  and  Kurdish 
asylees  are  included  in  the  refugee 
figures. 

With  regard  to  Havana  parolees,  we 
have  adjusted  the  3-year  population  of 
one  State,  the  State  of  Florida,  based  on 
documentation  the  State  provided 
regarding  the  nimiber  of  Havana  parolee 
arrivals  to  that  State.  For  all  other 
States,  in  the  absence  of  reliable  data  on 
the  State-by-State  resettlement  of  this 
population,  we  are  crediting  each  State 
that  received  entrant  arrivals  during  the 
3-year  period  fi^m  FY  1995-FY  1997 
with  a  prorated  share  of  the  5,992 
parolees  reported  by  the  Immigration 
and  Naturalization  Service  (INS)  to  have 
come  to  the  U.S.  directly  from  Havana 
in  FY  1997.  In  addition,  we  have 
credited  each  State  with  the  same  share 
of  FY  1995  and  FY  1996  Havana 
parolees  that  they  were  credited  with  in 
the  final  FY  1996  and  FY  1997  social 
service  notices.  The  allocations  in  this 
notice  reflect  these  additional  parolee 
numbers. 

Table  1.  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
1997,  of  refugees  (col.  1),  entrants  (coL 
2),  Havana  parolees  (col.  3);  toUl 
refugee/entrant  population,  (col.  4);  the 
formula  amoxmts  which  the  population 
estimates  yield  (col.  5);  and  the 
allocation  amounts  after  allowing  for  the 
minimum  amounts  (col.  6). 

V.  Allocation  Amounts 

Funding  subsequent  to  the 
publication  of  this  notice  will  be 
contingent  upon  the  submitted  and 
approval  of  a  State  annual  services  plan 
that  is  developed  on  the  basis  of  a  local 
consultative  process,  as  required  by  45 
CFR  400.11(b)(2)  in  the  ORR 
regulations.  The  following  amounts  are 
allocated  for  refugee  social  services  in 
FY  1998: 


TABLE  1  -ESTIMATED  3-YEAR  REFUGEE/ENTRANT  POPULATIONS  OF  STATES  PARTICIPATIhMS  IN  THE  REFUGEE  PROGRAM 
TABLE  1 .     ^STIMATED^J^Y^^^  ^^^^  ^^^^^^^  ^^^^^^  ^^^^^^  ^^^  ALLOCATIONS  FOR  FY  1998 


State 


Alatjama 

Alaska'  

Arizona 

Arttansas  

Calilornta*  . — . — • 

Colorado 

Connecticut  

Delaware  

Dist.  o(  Columbia 

Florida  

Georgia  


Refugees^ 

(1) 


Entrants 
(2) 


523 

113 

0 

0 

4,979 

542 

183 

13 

45.673 

948 

3.502 

9 

2.124 

297 

34 

4 

1,831 

14 

14,625 

24.247 

8.420 

247 

Havana 2 

parolees 

(3) 


Total 
population 

(4) 


61 
0 

324 
6 

667 
7 

182 

3 

8 

19,517 

153 


697 

0 

5,845 

202 

47288 

3,518 

2.603 

41 

1.853 

58.389 

8.820 


Formute 

arrxxjnt 

(5) 


$201,618 

0 

1 ,690.760 

58.432 

13.678.816 

1,017.638 

752,960 

11,860 

536,010 

16,889,960 

2,551 .327 


Allocation 
(6) 


$201,618 

0 

1.690,760 

93,968 

13,678.816 

1,017,638 

752,960 

75,000 

536,010 

16,889.960 

2,551,327 
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Table  i  .—Estimated  3-Year  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program 
AND  Final  Social  Service  Formula  Amounts  and  Allocations  for  FY  199&— Continued 


state 


Refugees' 


Entrants 
(2) 


Havana  2 

parolees 

(3) 


Total 

population 

(4) 


Formula 

amount 

(5) 


Allocation 
(6) 


Hawaii  .„ 

Idaho  

Illinois  

Indiana  

Iowa 

Kansas  

Kentucky*  

Louisiana 

Maine  1 . 

Maryland  

Massachusetts  . 

Michigan , 

Minnesota 

Mississippi  

Missouri .„, 

Montana  , 

Nebraska 

^4evada' , 

New  Hampshire 

New  Jersey  , 

New  Mexico 

New  York  

North  Caroiina  ... 

North  Dakota 

Ohio „. 

Oklahoma 

Oregon 

Pennsylvania  .... 
Rhode  Island  .... 
South  CaroKna  . 
South  Dakota  ..., 

Tennessee  , 

Texas  

Utah „....., 

Vermont 

Virginia  , 

Washington  

West  Virginia 

Wisconsin  „. 

Wyoming'  


236 
1.443 
11,462 
1,195 
4351 
1.601 
3.065 
1.345 

674 
3.700 
7,176 
7.327 
8.726 
37 
5,765 

226 
1.825 

692 

903 
3.866 

466 

38.386 

3.179 

1.163 

3,985 

772 
4,383 
7,217 

346 

346 

658 

3,570 

11.470 

2.567 

714 

4.834 

17,412 

14 

2,387 

0 


•1 
1 

446 

11 

6 

17 

579 

239 

1 

170 

151 

396 

25 

32 

22 

0 

40 

803 

1 

1,110 

787 

1,184 

45 

4 

54 

17 

514 

327 

7 

8 

0 

225 

1.064 

1 

0 

252 

66 

1 

18 

0 


0 

1 

251 

9 

3 

10 

248 

163 

0 

104 

113 

192 

15 

22 

17 

0 

17 

551 

0 

799 

613 

793 

23 

3 

28 

10 

273 

166 

3 

4 

0 

105 

703 

0 

0 

143 

30 

0 

11 

0 


237 
1.445 
12.159 
1,215 
4,860 
1.628 
3.892 
1,747 

675 
3,974 
7,440 
7,915 
8.766 
91 
5,804 

226 
1,882 
2.046 

904 
5,775 
1,866 
40,363 
3,247 
1,170 
4,067 

799 
5,170 
7,710 

356 

358 

658 

3,900 

13,237 

2,568 

714 

5,229 

17,508 

15 

2.416 

0 


68.556 

417,990 

3,517,187 

351,458 

1,405,833 

470,925 

1,125,824 

505.348 

195,255 

1,149,544 

2,152,140 

2,289,541 

2,535,707 

26,323 

1,678,901 

65,374 

544,399 

591,838 

261 .497 

1,670,512 

539,771 

11,675,649 

939,247 

338.441 

1,176,445 

231,124 

1,495,506 

2,230,242 

102,979 

103,557 

190.337 

1.128.138 

3,829.016 

742,835 

206,536 

1,512,573 

5,064,471 

4.339 

698.867 

0 


Total 


251,878 


35.059 


26.351 


313.288 


90.623,606 


100.000 

417,990 

3,517.187 

351,458 

1.405.833 

470.925 

1.125.824 

505,348 

195,255 

1.149.544 

2.152.140 

2.289.541 

2,535.707 

75.000 

1.678,901 

100.000 

544,399 

591.838 

261 .497 

1.670.512 

539.771 

11,675.649 

939.247 

338.441 

1.176.445 

231.124 

1 .495.506 

2.230.242 

102.979 

103.557 

190.337 

1.128.138 

3.829.016 

742.835 

206.536 

1.512.573 

5.064.471 

75.000 

698.867 

0 


90,907.690 


'  Includes:  refugees.  Kurdish  asytees,  arxl  Amerasian  immigrants  from  Vietnam. 

2  For  FY  1997,  Fkxida's  HP's  (3957)  were  based  on  actual  data  white  HP's  m  other  States  (2035)  were  prorated  based  on  tJie  States'  propor- 
tkxi  of  the  three  year  (FY  1995-1997)  entrant  poptilatKXi.  For  FY  1996,  Flonda's  HP's  (7303)  were  based  on  actual  data  white  HP's  in  other 
States  (2611)  were  prorated  based  on  the  States  proporlkDn  of  the  three  year  (FY  1994-1996)  entrant  population.  For  FY  1995,  Fkxida's  HP's 
(8245)  were  based  on  actual  data  white  HP's  in  other  States  (2188)  were  prorated  based  on  ttie  States'  proportion  of  the  three  year  (FY  1993- 
1995)  entrant  popuiatKxi. 

3  Alaska  and  Wyomina  no  kxiger  particfate  In  ttie  Refugee  Program. 

*A  poftwn  of  the  California  aJkx^tion  is  expected  to  be  awarded  to  continue  a  WilsorVFish  project  in  San  Diego. 
'  The  alkxatwn  for  Kentucky  and  Nevada  is  expected  to  be  awarded  to  continue  a  Wllson/Flsh  project 


VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  0MB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.566  Refugee  Assistance — State 
Administered  Programs) 

Dated:  June  19.  1998. 
Lavinia  Limon, 

Director.  Office  of  Refugee  Resettlement 
(PR  Doc.  98-17266  Filed  6-26-98;  8:45  am] 

B4UJNO  COOE  41M-01-4I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4352-N-04] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  are  due:  August  28, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman.  Reports  Liaison<^ 
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Officer.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,  Room  4238.  Washington.  DC 
20410-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  other 
available  documents.  (This  is  not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  0MB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 


accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality. 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information- 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information:  Title  of  Proposal: 
Subrecipient  Agreement  OMB  Control 
Number,  if  applicable:  Description  of 
the  need  for  the  information  and 
proposed  use:  This  information  is 
needed  in  order  for  the  Tribe/Tribally 
Designated  Housing  Entity  (TDHE)  to  be 
able  to  effectively  monitor  the  activities 
of  the  subrecipient  and  to  ensure  that 
funds  are  being  utilized  in  accordance 
with  applicable  statutes  and  regulations. 
The  authority  for  collection  of  this 
infonnation  is  1996  Native  American 


Housing  and  Self-Determination  Act 
(NAHASDA). 

Agency  fonn  numbers,  if  applicable: 
None. 

Members  of  affected  public:  Tribal 
Governments,  Tribally  Designated 
Housing  Entities  (THDEs). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  infonnation 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response.  200  respondents,  four 
times  per  year  (average),  10  hours  per 
response.  8,000  hours  total  reporting 
burden. 

Status  of  the  proposed  infonnation 
collection:  New.  ; 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C  Chapter  35,  as  amended. 

Dated:  June  22.  1998. 
Deborah  Vincent. 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing 

nUJNQ  OOOC  421»-33-M 
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-     -    SAMPLE    -    - 


SUBRECIPIENT   AGREEMENT 


Agreement  between 

(insert  name  of  Recipient) 

and 

(insert  name  of  Subrecipient) 

for  the  Implementation  of  the 

Indian  Housing  Block  Grant  Number  


This  Agreement  is  entered  into  between  (insert  name  of 
Tribe/TDHE) ,  hereinafter  referred  to  as  Recipient,  and  the 
(insert  name  of  Subrecipient),  hereinafter  referred  to  as 
Subrecipient,  to  authorize  Subrecipient  to  act  as  the 
subrecipient  entity  for  the  implementation  of  the  Indian 

Housing  Block  Grant  (IHBG)  Number  under  the 

Native  American  Housing  and  Self  Determination  Act  of  1996 
(NAHASDA) .  •  The  term  of  this  Agreement  and  the  provisions 
herein  shall  be  extended  to  cover  any  additional  time  period 
during  which  the  Subrecipient  remains  in  control  of  the  IHBG 
fund  or  other  assets  including  program  income. 


1.  WORK  ASSIGNED 

The  work  assigned  under  this  Agreement  is  as  follows: 

(Insert  specific  description  of  the  work  assigned  to  the 
Subrecipient.   Include  any  exceptions,  deletions  or  special 
circumstances. ) 

2.  OBLIGATIONS  OF  THE  SUBRECIPIENT 

A.  Statement  of  Work  (SOW) . 

1.  The  Subrecipient  shall  be  responsible,  on 
behalf  and  in  the  best  interests  of  the 
Recipient/TDHE,  for  the  successful  implementation 

of  the  specific  IHBG  Number  activities, 

as  described  in  this  Agreement 

2.  The  Subrecipient  shall  supervise  and  monitor 
the  day-to-day  performance  of  its  staff /any 
contractors  and  shall  report  to  the  Recipient 
regarding  their  monitoring  findings  on  a  regular 
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basis.   It  will  also  submit  regular  progress 
reports,  revised  documentation  or  schedules,  and 
immediately  alert  the  Recipient  in  writing  as  to 
any  problems  encountered  which  could  delay  or 
alter  the  agreed  upon  terms  of  the  Agreement. 

3. The  Subrecipient  shall  advocate,  solicit, 
coordinate,  procure,  manage,  develop,  and  maintain 
the  program  as  stated  in  this  Agreement  on  behalf 
of  the  Recipient.   This  includes  entering  into 
agreements,  arbitrating,  compromising, 
negotiating,  and  settling  disputes,  and  securing, 
obtaining,  managing,  transferring,  and  holding 
funds  from  any  source. 

4.  The  Subrecipient  shall  adhere  to  all  applicable 
laws,  regulations,  and  guidance  in  the 
administration  of  this  Agreement.   The 
Subrecipient  agrees  that  it  is  responsible  for  any 
damages  incurred  by  the  Recipient  as  a  result  of 
Subrecipient' s  failure  in  this  regard. 

B.  Schedule  of  Work. 

1.  The  Subrecipient  shall  prepare  and  submit  a 
Schedule  of  Work  (Schedule)  specifying  work  to  be 
done,  dates  of  completion  and  sources  of  funds. 
This  schedule  must  be  approved  by  the  Recipient 
prior  to  beginning  of  work  or  release  of  funds. 

2.  Proposed  changes  or  amendments  to  the  Schedule 
must  be  submitted  in  writing  to  the  Recipient  for 
review  and  concurrence.   All  such  documents  become 
a-  part  of  this  Agreement  and  are  thus  subject  to 
the  same  standards  and  requirements  stipulated 
herein. 

C.  Budget. 


l.The  budgetary  amount  established  for  the  work 
assigned  under  this  Agreement  totals  $ (insert 
dollar  amount) .   The  Subrecipient  will  make 
requests  for  funds  commensurate  with  the  time 
frames  and  formats  prescribed  by  the  Recipient. 
(Recipient  to  state  specific  windows  for  requests 
and  attach  copies  of  forms  it  wants  the 
Subrecipient  to  use.) 

2. After  the  Recipient  has  determined  that  the  work 
was  performed  satisfactorily,  payments  will  be 
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made  for  eligible  expenses  actually  incurred  by 
the  Subrecipient,  and  will  not  exceed  the  actual 
cash  requirements.   Payments  will  be  made  against 
the  line  items  as  specified  in  the  approved 
budget.   Payments  will  be  denied  or  made  within  30 
days  of  request  by  the  Subrecipient. 

3. The  Subrecipient  will  submit  monthly  accounting 
statements  to  the  Recipient.   The  d^te  established 
for  these  submissions  is  (Recipient  to  insert  the 
day/date  each  month  that  the  statements  are  due.) 
The  Subrecipient  will  also  submit  other  reasonable 
written  reports  upon  request  by  the  Recipient. 

3. RECORDS  AND  REPORTS 

A.  Establishment  and  Maintenance  of  Records 

1.  The  Subrecipient  shall  maintain  records 
including,  but  not  limited  to,  financial  records, 
bid  documents,  and  all  other  records  sufficient  to 
reflect  all  direct  and  indirect  costs  incurred  to 
perform  the  work  assigned. 

2.  The  Subrecipient  shall  maintain  reports  as 
required  by  this  Agreement.   It  shall  establish 
and  maintain  all  backup  data  necessary  to  support 
those  reports. 

3.  The  Subrecipient  is  responsible  for  maintaining 
all  other  records  and  reports  as  required  by  law, 
including,  but  not  limited  to  those  required  by 
the  regulation  implementing  NAHASDA. 

B.  Preservation  of  Records  and  Reports. 

1.  The  Subrecipient  shall  preserve  and  make 
available  for  review  and  inspection  all  records 
and  reports  related  to  the  work  assigned  under 
this  Agreement.   These  records  and  reports  shall 
be  maintained  for  a  period  of  three  years  after 
the  program  close  out.   Program  close  out  shall  be 
the  point  at  which  the  Recipient  agrees  that  the 
responsibilities  of  the  Subrecipient  have  been 
completed. 

2.  The  Subrecipient  shall  retain  these  records  and 
reports  beyond  this  period  of  time  until  any 
possible  litigation  audit  findings,  or  claims  have 
been  resolved. 
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4.  ADDITS 

A.  Review  of  Records. 

1.  The  Subrecipient  must  make  their  records 
available  for  review  by  the  recipient,  as  well  as 
others  authorized  by  the  Recipient. 

B.  Compliance. 

1.  The  Subrecipient  must  comply  with  applicable 
sections  of  0MB  Circular  No.  A-133,  Revised  June 
24,  1997. 

5 .  OBLIGATIONS  OF  THE  TRIBE 

A.  Timely  Payments. 

1.  The  Recipient  must  perform  prompt  reviews  of 
payment  requests  submitted  by  the  Subrecipient. 
Requests  for  payments  shall  be  either  denied  or 
approved  and  made  by  the  Recipient  within  30  days 
of  request  by  the  Subrecipient. 

B.  Monitoring  Activities. 

1.  The  Recipient  shall  establish  a  schedule  for 
periodic  review  of  the  Subrecipient.   Reviews 
shall  be  conducted  (insert  time  period  for  review, 
e.g.,  at  the  end  of  each  quarter,  every,  six 
months,  etc. ) . 

2.  On  site  reviews  may  be  made  only  after  the 
Recipient  has  provided  notice  to  the  Subrecipient 
of  such  review  in  writing  at  least  (insert  time 
for  notice,  e.g.,  one  week,  10  days,  etc.)  prior 
to  the  review. 


C.  Provision  of  Information. 

1.  The  Recipient  shall  provide  the  Subrecipient 
with  program  information  necessary  for  the 
Subrecipient  to  perform  their  duties  with  respect 
to  this  Agreement.   An  example  of  program 
information  is  the  Indian  Housing  Plan,  or 
applicable  portions,  for  the  tribe  for  which 
activities  under  this  Agreement  are  to  be 
undertaken. 
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6. OTHER  REQUIREMENTS 

A.  Nondiscrimination  Requirements. 

1.  Subrecipients  must  comply  with  the 
nondiscrimination  requirements  shown  in  24  CFR 
1000.12. 

B.  Relocation  and  Acquisition. 

1.  Subrecipients  must  comply  with  the  relocation 
and  real  property  acquisition  policies  as  shown  in 
24  CFR  1000.14. 

C.  Labor  Standards. 


1.  Subrecipients  must  comply  with  the  labor 
standards  as  shown  in  24  CFR  1000.16. 

D.  Environmental  Reviews. 

1.  A  Subrecipient  may  collect  data  and  provide 
information  for  an  environmental  review  to  the 
Recipient/  but  it  may  not  certify  or  assume 
responsibility  for  an  environmental  review.   See 
24  CRF  1000.18.  v 

E.  Administrative  Requirements. 

1.  Subrecipients  must  comply  with  the 
administrative  requirements  as  listed  in  24  CFR 
1000.26. 

F.  Conflict  of  Interest. 


1.  Subrecipients  must  comply  with  the  conflict  of 
interest  provisions  as  shown  in  24  CFR  1000.30 
and  Part  85.36 

G.  Lead-Based  Paint  Poisoning  Prevention. 

1.  Subrecipients  must  comply  with  the  lead-based 
paint  poisoning  prevention  requirements  as  shown 
in  24  CFR  1000.40. 

H.  Section  3  of  the  Housing  and  Urban  Development  Act 
of  1968. 
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1.  Subrecipients  must  comply  with  Section  3  of  the 
Housing  and  Urban  Development  Act  of  1968  as  set 
forth  in  24  CFR  1000.42. 

I.  Use  of  Debarred,  Suspended  or  Ineligible 
Contractors. 

1.  Subrecipients  must  comply  with  the  prohibitions 
in  24  CFR  Part  24,  as  well  as  any  tribal 
requirements,  with  regard  to  the  use  of  debarred, 
suspended  or  ineligible  contractors.  (24  CFR 
1000.44) . 

J.  Drug-Free  Workplace. 

1.  Subrecipients  must  comply  with  the  Drug-Free 
Workplace  Act  of  1988,  HUD' s  implementing 
regulations  at  24  CFR  Part  24,  and  any  tribal 
requirements.  (24  CFR  1000.46). 

K.  Indian  Preference. 


1.  Subrecipients  must  comply  with  the  Indian 
preference  requirements  pursuant  to  Section  7(b) 
of  the  Indian  Self-Determination  and  Education 
Assistance  Act  (25  USC  450e(b)).  (24  CFR  1000.48) 


L.  Other. 


1.  Subrecipients  must  comply  with  all  other 
applicable  portions  of  24  CFR  Part  1000,  as  well 
as  all  other  applicable  laws  and  regulations. 


7.  AMENDMENTS 


This  agreement  may  be  amended  by  the  Subrecipient  or  the 
Recipient  at  any  time  provided  that  such  amendments  make 
specific  reference  to  this  agreement,  are  executed  in 
writing,  signed  by  an  authorized  representative  of  both 
organizations,  and  approved  by  the  Recipient's,  governing 
body.   Such  amendments  shall  not  invalidate  this  agreement, 
or  relieve  or  release  either  party  from  its  obligations 
under  this  Agreement. 

The  Recipient  may,  at  its  discretion,  amend  this  agreement 
to  conform  with  federal,  state  or  local  governmental 
guidelines,  policies  and  available  funding  amounts,  or  for 
other  reasons.   If  such  amendments  result  in  a  change  in  the 
funding,  the  -scope  of  service  or  schedule  or,  the  activities 
to  be  undertaken  as  part  of  this  agreement,  such 
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modification  will  be  incorporated  only  by  written  amendment 
signed  by  both  the  Recipient  and  the  Subrecipient.  ' 

8.  SUSPENSION  AND/OR  TERMINATION 

The  Recipient  retains  the  right  to  suspend  or  terminate  this 
Agreement  should  the  Subrecipient  in  any  way  materially  fail 
to  comply  with  any  term  of  the  award.   The  award  may  also  be 
terminated  for  convenience  subject  to  the  provisions  set 
forth  in  24  CFR  85.43  and  85.44. 

9.  REVERSION  OF  ASSETS 

Upon  the  expiration  of  this  Agreement,  the  Subrecipient 
shall  transfer  to  the  Recipient  all  funds  on  hand  at  the 
-time  of  expiration  of  this  Agreement,  and  all  accounts 
receivable  that  are  attributable  to  the  use  of  these  funds. 
All  real  property  that  was  acquired  or  improved  with  NAHASDA 
funds  and  is  under  the  control  of  the  Subrecipient  shall  be 
returned  to  the  Recipient,  unless  property  ownership  or 
control  has  been  transferred  as  evidenced  by  a  written 
document  and  attached  as  an  addendum  to  this  Agreement. 


(FR  Doc.  98-17276  Filed  6-26-98  8:45  am) 
BKJNQ  cooe  «aio-»-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4352-N-05] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  IDepartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  28, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4238,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202J  708-3642, 
extension  4128,  for  copies  of  other 
available  documents.  (This  is  not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 


information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Contract  for 
Development  of  Architectural/ 
Engineering  (A/E)  Services  and 
Comprehensive  Improvement 
Assistance  Program  (CLAP)  A/E 
Services. 

OMB  Control  Number,  if  applicable: 
2577-0015. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
contractual  agreements  between  a  HUD 


grantee  (housing  agency.  (HA))  and  an 
architect/engineer  (A/E)  for  design  and 
construction  services  estabUsh 
responsibilities  of  both  parties  pursuant 
to  the  contract.  The  HA  and  A/E  are  not 
required  by  the  contract  to  submit  any 
materials  to  HUD.  These  contractual 
agreements  are  required  by  Federal  Law 
or  regulation  pursuant  to  24  CFR  Part 
85.36.  Signing  of  the  contracts  is 
required  to  obtain  or  retain  benefits. 

Agency  form  numbers,  if  applicable: 
HUD-51915,  HUD-51915-A. 

Members  of  affected  public:  State. 
Local  Government,  Businesses  or  other 
for-profit. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  2,630  projects 
(respondents),  one  A/E  contract  per 
project,  two  hours  per  contract,  5,260 
hours  includes  signing  the  contracts  and 
preparation  of  the  contracts  using  the 
model  form  of  agreement.  657  hours 
total  annual  recordkeeping  burden 
(2,630  projects  x  .25  hours/contract). 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  June  22,  1998.  • 

Deborah  Vincent. 

General  Deputy.  Assistant  Secretary  for  Public 
and  Indian  Housing. 

BILUNO  COOe  4210-33-M 
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U.S.  Department  of  Housing 
and  Urban  Development 
Office  ot  ryDiic  ana  maian  Housing 


OMB  Approval  No  25T7-O015  (Mp  7/31/M) 


Model  Form  of  Agreement  Between 
Owner  and  Design  Professional 


Pravious  aditions  are  obsolato 
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Model  Form  of  Agreement 
Between  Owner  and 
Design  Professional 


U.  S.  D*p«rtm*nt  of  Housing 

and  Urban  Oavatopmant 

Office  of  Public  and  Indian  Housing 


OMB  Approval  N«  2S77-001S  (axp  7/31/M) 


Pubkc  raporting  txjrdan  tor  this  collaction  of  Inlormalion  is  astimatad  to  avaraga  2  hours  par  rasporua  including  ma  tima  tor  raviawing  Instructiorfs.  saarching 

axisting  ilata  sourcas  gathering  and  rnaintainmg  tha  data  n»»<}»d  and  complabng  and  raviewing  tf>a  collacBor^  ol  intorrnatior  This  agarxry  may  not  conduct 
or  sponsor  arvd  a  parsers  is  no!  requirad  to  respond  to  a  collaction  ol  intormaBon  unlass  that  collacton  displays  a  valid  OMB  con»oi  number 
These  contracts  t>eh«een  a  HUD  grantee  (housing  agency  (HA))  and  an  architact/anginaef  (A/E)  tor  design  and  construction  services  do  not  require  either  party 
to  submit  any  materials  to  HUD  The  forms  provide  a  contractual  agreement  tor  tha  services  to  be  provided  by  the  A/E  and  establishes  resporMibiiitiei  ot  t>oth 
part>as  pursuant  to  the  contract  The  regulatory  authority  is  24  CFR  85  36  These  contractual  agreements  are  required  by  Federal  law  or  regulation  pursuant 
to  24  CFR  Part  85  36    Signing  ol  the  contracts  is  required  to  obtain  or  retain  bartafits    Tha  contracts  do  not  lend  themaalves  to  confidenoalify 
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Introduction  to  Agreement 


Agreement  made  as  of  the day  of. 


,  in  the  year  of . 


Between  the  Owner  (Nam  *  Addnn) 


and  the  Design  Professional  (Nuae.AMKuudDiscipiiae) 


For  the  following  Project  (Uclude  <leuik<t  ducnpiioi  of  PniMt.  Loc«i<M.  AMnu, Scope  4ad  Protnm  Dentsuio*) 


The  Owner  and  Design  Professional  agree  as  set  forth  below. 


Ptavious  adibons  ara  oosotots 
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Article  A:  Services 

A  1 .0  Design  Professional's  Basic  Services 
All  AreasolProfcssionaJ's  Basic  Services  Unless  revised  in 
a  wrmcn  aUJeiiduin  or  amendment  to  this  Agrcemeni.  in  plan- 
iiins;.  dciijinng  and  administering  construction  or  reiiabiliution 
i>l  ihc  Proieci.  the  Design  Professional  shall  provide  the  Owner 
with  prufessiunal  services  in  the  following  areas: 

..      Archiieciure 

••      Sue  Planning 

o     Stnictural  Engineering 

n      Mechanical  Engineering 

u      Electrical  Engineering 

.•      (*ivil  Engineering 

.>      Landscape  Architecture 

..      Cost  Estimating 

o     Construction  Contract  Administration 

A  I  2  Phases  and  Descriptions  of  Basic  Services. 
A.  I  2  I  Schematic  Design/Preliminary  Study  Phase.  After  re- 
ceipt of  a  Notice  to  Proceed  from  the  Owner,  the  Design 
Professional  shall  prepare  and  deliver  Schematic  Design/Pre- 
liminary Study  Documents  These  documents  shall  consist  of  a 
prescnutionof  the  complete  concept  of  the  Project  including  all 
raaior  elements  of  the  building(s).  and  site  design(s).  planned  to 
pruinoic  ucuiHHny  both  in  construction  and  in  administration  and 
111  comply  with  current  program  and  cost  lunitauons.  The 
Design  Professional  shall  revise  these  documents  consistent 
with  the  requirements  and  criteria  established  by  the  Owner  to 
secure  the  Owner"  s  written  approval.  Additionally,  the  Design 
l»n>fessional  shall  make  an  independent  assessment  of  the  accu- 
racy of  the  information  provided  by  the  Owner  concerning 
exining  conditions    Documents  in  this  phase  shall  include: 

.1  Site  plan($) 

o  Schedule  of  building  types,  unit  distribution  and  bed- 
room count 

«  Scale  plan  of  all  buildings,  and  typical  dwelling  units 

o  Wall  sections  and  elevations 

o  Outline  specincations 

,.  Preliminary  construction  cost  estimates 

«  Project  specific  analysis  of  codes,  ordmanccs  and  regulations 

u  Three  dimensional  line  drawings 

A  I  2  2  Design  Development  Phase  After  receipt  of  wrinen 
approval  of  Schematic  Design/Preliminary  Study  Documenu. 
the  Design  Professional  shall  prepare  and  submit  to  the  Owner 
Design  Development  Documents.  The  Design  Professional  shall 
revise  these  documents  consistent  with  the  requirements  and 
cntena  esublished  by  the  Owner  to  secure  the  Owner's  written 
approval.  Th^se  documents  shall  include  the  following: 


o 
o 
o 
o 
o 
o 
o 
o 
o 


Drawings  sufficient  to  fix  and  illustrate  project  scope  and 

character  in  all  essential  design  elements 

Outline  specifications 

Cost  estimates  and  analysis 

Recommendations  for  phasing  of  construction 

Site  plan(s) 

Landscape  plan 

Floor  plans 

Elevations,  building  and  wall  sections 

Updated  three  dimensional  line  drawings 

Engmeering  drawings 


A.  1.2.3  Bidding,  Construction  and  Contract  Document  Phase. 
After  receipt  of  the  Owner's  written  approval  of  Design  Devel- 
opment Documents,  the  Design  Professional  shall  prepare  Con- 
struction Documeau.  After  consultation  with  the  Owner  and 
Owner's  attorney,  if  requested  by  the  owner,  the  Design  Profes- 
sional shall  also  prepare  and  assemble  all  bidding  and  contract 
documents.  The  Design  Professional  shall  revise  these  Bidding, 
Construction  and  Contract  documents  consistent  with  the  re- 
quirements and  cntena  established  by  the  Owner  to  secure  the 
Owner's  written  approval.  They  shall,  include  m  a  detailed, 
manner  all  work  to  be  performed;  all  material,  workmanship; 
finishes  and  equipment  required  for  the  architectural,  strrictural. 
mechanical,  electncal,  and  site  work;  survey  maps  furnished  by 
Owner;  and  direct  reproduction  of  any  logs  and  subsurface  soil 
investigations.  These  documents  shall  include: 

o  Solicitation  for  Bids 

o  Form  of  Contract 

o  Special  Conditions 

o  General  Conditions 

o  Technical  Specifications 

o  Plans  and  drawings 

o  Updated  cost  estimates 

A.  1.2.4  Bidding  and  Award  Phase.  After  written  approval  of 
Bidding,  Construction  and  Contract  Documents  from  the  Owner, 
the  Design  Professional  shall  assist  in  administcnng  the  bidding 
and  award  of  the  Construction  Contract.  This  shall  include: 

o      Responding  to  inquires 

o      Drafting  and  issuing  addendum  approved  by  Owner 

o      Attending  prebid  conference(s) 

o      Attending  public  bid  openings 

o      Reviewing  and  tabulating  bids 

o      Recommending  list  of  eligible  bids 

o      Recommending  award 

o  Altering  drawings  and  specifications  as  often  as  required  to 
award  within  the  Estimated  Construction  Contract  Cost 


PravKXJs  adHions  aia  obsoleta 
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A.  i.2..S  Consinjction  Phase  After  execution  of  the  Construc- 
tion Contract,  the  Design  Professional  shall  in  a  prompt  and 
(imely  manner  administer  the  Construction  Contract  and  all 
work  required  by  the  Bidding.  Construction  and  Contract  Docu- 
ments The  Design  Professional  shall  endeavor  to  protect  the 
Owner  against  defects  and  deficiencies  in  the  execution  and 
performance  of  the  work    The  Design  Professional  shall: 

>i      Administer  the  Construction  Contract. 

»  Conduct  pre -construction  conference  and  attend  dispute 
resolution  conferences  and  other  meetings  when  requested 
by  the  Owner. 

..  Review  and  approve  contractor's  shop  drawings  and 
other  submittals  for  conformance  to  the  requirements  of 
Ihc  contract  documents. 

«>  Ai  the  Owner's  written  request,  and  as  Additional  Ser- 
vice, procure  testing  from  qualified  parties 

o  Monitor  the  quality  and  progress  of  the  work  and  furnish 
a  written  Held  repon    f     |  weekly,     |      |  semi  monthly, 

t'~  '     monthly,  or   |      | This 

service  shall  be  limited  to  a  penod  amountmg  to  1 10%  of 
the  consirucuon  period  as  onginally  established  under  the 
ctNistruction  contract  unless  construction  has  been  delayed 
due  to  the  Design  professional's  failure  to  properly  perform 
Its  duties  and  responsibilities  The  Owner  may  du'ect 
addiuonal  monitonng  but  only  as  Additional  Services. 

o  Require  any  sub-consultant  to  provide  the  services  listed 
in  this  seaion  where  and  as  applicable  and  to  visit  the 
Project  during  the  time  that  construction  is  occurring  on 
the  portion  of  the  work  related  to  its  discipline  and  report 
in  writing  to  the  Design  Professional 

.<  Review,  approve  and  submit  to  Owner  the  Contractor 
Requests  for  Payment. 

>■  (^)nducl  all  job  meetings  and  record  action  in  a  set  of 
minuics  which  arc  to  be  provided  to  the  Owner 

Make  modifications  to  Construction  Contract  Documents 
to  correct  errors,  clarify  intent  or  to  accommodate  change 
orders. 

»  Make  recommendations  to  Owner  for  solutions  to  special 
problems  or  changes  necessitated  by  conditions  encoun- 
tered in  the  course  of  construction. 

«  Promptly  notify  Owner  in  writing  of  any  defects  or 
deficiencies  in  the  work  or  of  any  matter  of  dispute  with 
the  Contractor. 

••  Negotiate,  prepare  cost  or  price  analysis  for  and  counter- 
sign change  orders. 

u  Prepare  written  punch  list,  certificates  of  completion  and 
other  necessary  construction  close  out  documents. 

o  Prepare  a  set  of  reproducible  record  prints  of  Drawings 
showing  significant  changes  in  the  work  r.ade  during 
construction,  including  the  locations  of  underground 
utilities  and  appunenances  referenced  to  permanent  sur- 
face improvements,  based  on  marked-up  pnnts,  drawings 
4nd  other  data  furnished  by  the  conuactor  to  the  Design 
Professional. 


A.  1.2.6  Post  Completion/Warranty  Phase.  After  execution  of 
the  Cenificate  of  Completion  by  the  Owner,  the  Design  Profes- 
sional shall: 

o  Consult  with  and  make  recommendations  to  Owner  dur- 
ing warranties  regarding  construction,  and  equipment 
warranties. 

o  Perform  an  inspection  of  construction  work,  matenal, 
systems  and  equipment  no  earlier  than  nine  months  and 
no  later  than  ten  months  after  completion  of  the  construc- 
tion contract  and  make  a  wntten  repon  to  the  Owner  At 
the  Owner's  request,  and  by  Amendment  to  the  Addi- 
tional Services  section  of  this  contracu  conduct  addi- 
tional warranty  inspections  as  Additional  Services 

o  Advise  and  assist  Owner  in  construction  matters  for  a 
period  up  to  eighteen  months  after  completion  of  the 
project,  but  such  assistance  is  not  to  exceed  foriy  hours  of 
service  and  one  nonwarraniy  trip  away  from  the  place  of 
business  of  the  Design  Professional. 

A  1.3  Time  of  Performance.  The  Design  Professional's  sched- 
ule for  preparing,  delivering  and  obtaining  Owner' s  approval  for 
Basic  Services  shall  be  as  follows: 

o      Schematic  Design/Preliminary  Study  Documents  within 

calendar  days  for  the  date  of  the  receipt  of  a 

Notice  to  Proceed 

o      Design  Development  Documents  withm calendar 

days  from  the  date  of  receipt  of  written  approval  by  the 
Owner  of  Schematic  Design/Preliminary  Study  documents. 

o      Bidding,  Construction  and  Contract  Documenu  within 

calendar  days  from  the  date  of  receipt  of 

written  approval  by  the  Owner  of  Design  Development 

Documents. 

A.  2.0  Design  Professional's  Additional  Services 

A.  2. 1  Description  of  Additional  Services  Additional  Services 
are  all  those  services  provided  by  the  Design  Professional  on  the 
Project  for  the  Owner  that  are  not  defined  as  Basic  Services  in 
Article  A,  Section  I  2  or  otherwise  required  to  be  performed  by 
the  Design  Professional  under  this  Agreement  They  include 
major  revisions  in  the  scope  of  work  of  previously  approved 
drawmgs,  specifications  and  other  documents  due  to  causes 
beyond  the  control  of  the  Design  Professional  and  not  due  to  any 
errors,  omissions,  or  failures  on  the  part  of  the  Design  Professional 
to  carry  out  obligations  otherwise  set  out  m  this  Agreement. 

A.  2.2  Written  Addendum  or  Contract  Amendment.   All  addi-  , 
tional  services  not  already  expressly  required  by  this  agreement 
shall  be  agreed  to  through  either  a  wntten  addendum  or  amend- 
ment to  this  Agreement. 

Article  B:   Compensation  and  Payment 

B.  1.0  Basic  Services 

B.  1.1  Fixed  Fee  for  Basic  Services.  The  Owner  will  pay  the 
Design  Professional  for  Basic  Services  performed  as  defined  by 

A.1.2,aFixedFee(supulatedsum)ofS 

plus  Reimbursable  Expenses  identified  in  Article  B.2.0.  Such 
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paymem  shall  be  compensation  for  all  Basic  Services  required, 
pertonned.  or  accepted  under  this  Contract. 
B.  1.2    Faymeni  Schedule     Progress  payments  for  Basic  Ser- 
vices for  each  phase  of  work  shall  be  made  in  proportion  to 
services  performed  as  follows: 

Phase  Amount 

.Schematic  Design/Preliminary  Study  Phase  $    

Design  [>evelopment  Phase  .  $   

Biddmg.  CoisBuction  &  Coocraa  Doament  Rase  $    

Bidding  &  Award  Phase  S    

Construction  Phase  $    

Post  Completion/  Warranty  Phase  $   

TiHal  Ba.sic  .Services  S    


B.  2.0  Reimbursables 

B.  2.  i  Reimbursable  Expenses    The  Owner  wiU  pay  the  Design 

Pmfessional  for  the  ReimbunaWe  Expenses  listed  below  up  to  a 

Maximum  Ajnount  of  $  ^ .    Reimbursable 

hxpcma  tn  in  addiuon  to  the  Fixed  Fee  for  Basic  Services  and  arc 

Uir  ecruin  actual  expenses  mcurred  by  the  Design  Professional  in 

cunnectioo  with  the  Project  as  emunenued  below 

B.  2  I  1  Travel  Costs.   The  reasonable  expense  of  travel  costs 

mcMrred  by  the  Design  Professional  when  requested  by  Owner  to 

u^vel  to  a  locauon  that  lies  outside  of  a  45  mile  radius  of  either 

the  Project  site.  Design  Professional's  ofTice  (s).  and  Owner's 

ofTice 

B  2. 1.2  Long  Distance  Telephooe  Cosu.   Long  distance  tek- 

pbonc  calls  and  long  distance  telefax  costs. 

B.  2.1.3  DeliveryCosu.  Courier  services  and  oveniighideh  very 

costs. 

B.  2. 1 .4  Reproduction  Cosu.  Reproduction  and  posugc  cosu  of 

required  drawings,  specifications.  Bidding  and  Cooiract  doai- 

menis.  excluding  the  cost  of  reproductions  for  the  Design  Profes- 

sMMUd  tir  Subcontractor's  own  use 

H.  2. 1  .^  Additional  RcimbursaNes.    The  Design  Professional 

and  Owner  may  agree  in  an  addendum  or  amendment  to  this 

Agreeneai  to  include  certain  other  expenses  not  enumerated 

above  as  Reimbursable  Expenses    These  Reimbursables  shall 

nut  be  limited  by  the  Maximum  Amount  agreed  lo  above.    A 

separate  Maximum  Amount  for  these  Reimbursables  shall  be 

established. 

B    3.0  Additional  Services 

B.  3.1  Payment  for  Additional  Services.  The  Owner  wilJ  pay  the 
!>:sigB  Professional  only  for  Additional  Services  agreed  to  in  an 
addendum  ur  amendment  lo  this  Agreement  executed  by  the 
Owner  and  the  Design  Professional  pursuant  to  A.2.  Payment  for 
all  such  Additional  Services  shall  be  in  an  amount  and  upon  the 
lenns  set  out  in  such  amendment  or  addendum  and  agreed  upon 
by  the  parties.  Each  such  amendment  or  addendum  shall  provide 
for  a  Tixed  price  or.  where  payment  for  such  Additional  Services 


is  to  be  on  an  hourly  basis  or  other  unit  pricing  method,  for  a 
maximum  amount:  each  such  amendment  or  addendum  shall 
also  provide  for  a  method  of  payment,  mcluding.  at  a  mmimum, 
whether  payment  will  be  made  in  panial  paymenu  or  in  lump 
sum  and  whether  it  will  be  based  upon  percenuge  of  compleuon 
or  services  billed  for. 
B.  4.0  Invoicing  and  Paymenu 

B.4.1  Invoices.  All  paymenu  shall  require  a  written  invoice 
from  the  Design  Professional  Invoices  shall  be  made  no  more 
frequently  than  on  a  monthly  basis  Paymenu  for  Basic  Services 
shall  be  in  proportion  to  services  completed  within  each  phase  of 
work  When  requesting  such  payment,  the  invoice  shall  identify 
the  phase  and  the  portion  completed.  All  mvoiccs  shall  state  the 
Agreement,  name  and  address  to  which  payment  shall  be  made, 
the  services  completed  and  the  dates  of  completion,  and  whether 
the  invoice  requesu  payment  for  Basic  Services.  Reimbursable  or 
Additional  Services.  Invoices  seeking  payment  for  ReunbursabJc 
or  Additional  Services  must  provide  detailed  documcntauon 

B.  4.2  Time  of  Payment.  Upon  the  Design  Professional  $  proper 
submission  of  invoices  for  work  performed  or  reimbursable 
expenses,  the  Owner  shall  review  and,  if  ihe  work  is  m  conform- 
ance with  the  terms  of  the  Agreement,  make  payment  within 
thirty  days  of  the  Owner's  receipt  of  the  invoice. 

Artid*  C:   Responsibilitica 

C.  1.0  Design  Professional's  Responsibilities 

C.  1.1  Basic  Services.  The  Design  Professionals  shall  provide 
the  Basic  Service  set  out  in  Article  A.  1  0 
C.  1.2  Addibonal  Services.    When  required  under  this  Agree- 
ment or  agreed  lo  as  set  out  in  A.20.  the  Design  Professional 
thai]  provide  Additional  Services  on  the  Project. 
C.  1.3  General  Responsibilities.  The  Design  Professional  shall 
be  responsible  for  the  professional  quality,  technical  accuracy, 
and  coordination  of  all  designs,  drawings,  specificaaons,  and 
other  services,  furnished  by  the  Design  Profeasional  under  this 
Agreement    The  Owners  review,  approval,  acceptance  of,  or 
payment  for  Design  Professional  sconces  shall  not  be  construed 
as  a  waiver  of  any  ngbu  under  this  Agreement  or  of  any  cause 
of  action  for  damages  caused  by  Design  Professional's  negligent 
performance  under  this  Agreement     Furthermore,  this  Agree- 
ment does  not  restrict  or  limit  any  nghu  or  remedies  otherwise 
afforded  the  Owner  or  Design  Professional  by  law 
C.  1.4  DesigmngWuhia  Funding  Luniutions  The  Design  Profes- 
sional shall  perform  servKes  required  under  thu  Contract  in  such  a 
manner  so  as  to  cause  aa  award  of  a  Construction  Cootract(s)  thai 

does  not  exceed  (1)  $ or(2)anamounl 

lo  be  provided  by  the  Owner  m  writing  to  the  Design  ProfcssioiuU 
prior  to  the  commencement  of  Design  Professional  services.  This 
fixed  limit  shall  be  called  the  Maxunum  Construction  Contraa 
Cost  The  amount  may  be  increased  by  the  Owner,  but  only  with 
written  nouce  to  the  Design  ProfessKioal  If  the  increase  resulu  m 
a  change  to  the  scope  of  wort,  an  amendment  to  this  Agreement  will 
be  required.  The  Design  Professional  and  the  Owner  may  mutually 
agree  to  decrease  the  Maximum  Construction  Contract  Cost,  but 
only  by  signing  a  written  amendment  lo  this  Agreement.  Should 
bids  for  die  Constructioa  Cootract(s)  exceed  the  Maximum  Coo- 
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suuction  Coniraci  Cost,  the  Owner  has  the  right  to  require  the 
Design  Professional  to  perform  redesigns,  rebids  and  other  services 
necessary  10  cause  an  award  of  the  Consuucuon  Contract  within  the 
Maximum  Construction  Contract  Cost  without  additional  compen- 
sation or  reimbursement 

CIS  Compliance  with  Laws.  Codes.  Ordinances  and  Regula- 
tioiLs  The  Design  Professional  shall  perform  services  that  conform 
to  all  applicable  Federal.  .State  and  local  laws,  codes,  ordmances 
and  regulations  except  as  modified  by  any  waivers  which  may  be 
obtained  wiili  the  approval  of  the  Owner  If  the  Project  is  withm  an 
Indian  reservation,  tribal  laws,  codes  and  regulations  shall  be 
Nubstiiuicd  lor  slate  and  local  laws,  codes,  ordmances  and  regula- 
tions However,  on  such  a  Native  American  Projects,  the  Owner 
may  additionally  designate  that  some  or  all  state  and  local  codes 
shall  apply  In  some  of  these  circumstances,  a  model  national 
building  code  may  be  selected  by  the  Indian  or  Native  Amencan 
Owner  The  Design  Professional  shall  certify  that  Contract  Docu- 
ments will  conform  to  all  applicable  laws,  codes,  ordinances  and 
rctfulaiions  The  Design  Professional  shall  prepare  all  construction 
diicuineius  required  for  approval  by  all  governmental  agencies 
having  jurisdiction  over  the  project  The  Design  professional  shall 
make  all  changes  in  the  Biddmg  and  Construction  Documents 
necessary  to  obiain  governmental  approval  without  additional 
compensation  or  reimbursement,  except  in  the  following  situations. 
If  subsequent  to  the  date  the  Owner  issues  a  notice  to  proceed, 
revisions  are  made  to  applicable  codes  or  non-federal  regulations, 
the  Design  Professional  shall  be  entitled  toaddiuonal  compensation 
and  reimbursements  for  any  additional  cost  resulting  from  such 
changes.  The  Design  Professional,  however,  is  obligated  to  notify 
the  Owner  of  all  significant  code  or  regulatory  changes  wiihm  sixty 
(60)  days  of  their  change,  and  such  notification  shall  be  required  in 
order  lor  tlie  Design  Professional  to  be  entitled  to  any  addiuonal 
ciHnpcn.sation  or  reimbursement 

(16  Seal  Licensed  Design  Professionals  shall  affix  their  seals 
and  signatures  to  drawings  and  specifications  produced  under  this 
Agreement  when  required  by  law  or  when  the  project  is  located  on 
an  Indian  Reservation 

C.  1.7  Attendance  at  Conferences  The  Design  Professional  or 
designated  reprcscnutivc  shall  attend  project  conferences  and 
meetings  involving  matters  related  to  basic  services  covered  under 
this  contract.  Attendance  at  community  wide  meetings  shall  be 
considered  an  addiuonal  service. 

C  2  0  Owner's  Responsibilities 

C  2. 1  Information.  The  Owner  shall  provide  mformation  regard- 
ing requirements  for  the  project,  including  a  program  that  shall  set 
forth  the  Owner's  objectives  and  schedule  The  Owner  shall  also 
esublish  and  update  the  Maxunum  Constiiicuon  Cost.  This  shall 
uiclude  the  Owners  givmg  notice  of  work  to  be  performed  by  the 
Owner  or  others  and  not  mcluded  m  the  Construction  Contract  for 
the  Project  The  Design  Professional,  however,  shall  be  responsible 
to  ascertain  and  know  federal  requirements  and  limitations  placed 
on  the  Project 

C  2  2  NiHice  of  Defects.  If  the  Owner  observes  or  otherwise 
heeomes  aware  of  any  fault  or  defect  in  the  construction  of  the 
proieti  or  nonconformance  with  the  Construction  Contract,  the 
Owner  shall  give  prompt  written  notice  of  those  faulu,  defects 
or  nonconformance  to  the  Design  Professional. 


C.2.3  Contract  Officer.  The  Owner  shall  designate  a  Contract 
Officer  authorized  to  act  on  its  behalf  with  respect  to  the  design 
and  construction  of  the  Project.  The  Contract  Officer  shall 
examine  documents  submitted  by  the  Design  Professional  and 
shall  promptly  render  decisions  pertaining  to  those  documents  so 
as  to  avoid  unreasonably  delaying  the  progress  of  the  [)esign 
Professional's  work. 

C.  2  4  Duties  to  Furnish.  The  Owner  shall  provide  the  Design 
Professional  the  items  listed  below. 

C  2  4  1  Survey  and  Property  Restrictions  The  Owner  shall 
furnish  topographic,  property  line  and  uulity  information  as  and 
where  required.  The  Owner  may  at  its  election  require  the 
Design  Professional  to  furnish  any  of  these  items  as  an  Addi- 
tional Service. 

C.  2.4.2  Existing  Conditions.  The  Owner  shall  provide  the 
Design  Professional  any  available  "as  built"  drawings  of  build- 
ings or  properties,  architect  surveys,  test  reports,  and  any  other 
written  information  that  it  may  have  in  its  possession  and  that  it 
might  reasonably  assume  affects  the  work. 

C.  2.4.3  Waivers.  The  Owner  shall  provide  the  Design  Profes- 
sional information  it  may  have  obtained  on  any  waivers  of  local 
codes,  ordinances,  or  regulations  or  standards  affecting  the 
design  of  the  Project. 

C.  2.4  4  Minimum  Wage  Rates.  The  Owner  shall  furnish  the 
Design  Professional  the  schedule  of  minimum  wage  rates  ap- 
proved by  the  U.S.  Secretary  of  Labor  for  inclusion  in  the 
solicitation  and  Contract  Documents. 

C.  2.4.5  Tests.  When  expressly  agreed  to  in  writing  by  both  the 
Owner  and  the  Design  Professional,  the  Owner  shall  furnish  the 
Design  Professional  all  necessary  structural,  mechanical,  chemi- 
cal or  other  laboratory  tests,  inspections  and  reports  required  for 
the  Project. 

C.  2.4.6  Contract  Terms  The  Owner  or  its  legal  counsel  may 
provide  the  Design  Professional  text  to  be  incorporated  into 
Bidding  and  Construction  Contract  Documents. 

Article  D:  Contract  Administration 

DIG  Prohibition  of  Assignment.  The  Design  Professional 
shall  not  assign,  subcontract,  or  transfer  any  services,  obliga- 
tions, or  interest  in  this  Agreement  without  the  prior  written 
consent  of  the  Owner.  Such  consent  shall  not  unreasonably  be 
withheld  when  such  assignment  is  for  fmancing  the  Design 
Professional's  performance 

D.  1.1  Ownership  of  Documents  All  drawings,  specifications, 
studies  and  other  matenals  prepared  under  this  contract  shall  be 
the  property  of  the  Owner  and  at  the  termination  or  completion 
of  the  Design  Professional's  services  shall  be  promptly  delivered 
to  the  Owner  The  Design  Professional  shall  have  no  claim  for 
further  employment  or  additional  compensation  as  a  result  of 
exercise  by  the  Owner  of  its  full  rights  of  ownership.  It  is 
understood,  however,  that  the  Design  Professional  does  not 
represent  such  data  to  be  suitable  for  re-use  on  any  other  project 
or  for  any  other  purpose.  If  the  Owner  re-uses  the  subject  data 
without  the  Design  Professional's  written  verification,  such  re- 
use will  be  at  the  sole  risk  of  the  Owner  without  liability  to  the 
Design  Professional. 
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I)  12  Subsiilutiuns 

A  The  Design  ProfcssionaJ  shall  identify  in  writing  princi- 
pals and  prolessional  level  employees  and  shall  not  substitute  or 
replace  principals  or  professional  level  employees  without  the 
prior  approval  of  the  Owner  which  shall  not  unreasonably  be 
withheld 

B  The  l>esign  Professional's  personnel  identiried  below  are 
considered  to  be  essential  to  the  work  effort  Pnor  to  diverting 
or  substituting  any  of  the  specified  individuals,  the  E)esign 
Professional  shall  notify  the  Owner  reasonably  in  advance  and 
shall  submit  justification,  including  proposed  substitutions,  in 
sufficieni  deuil  to  permit  evaluation  of  the  impact  on  the 
contract  No  diversion  or  substitution  of  such  key  personnel 
shall  be  made  by  the  Design  professional  without  the  prior 
written  consent  of  the  Owner. 


I)  II  Suspension  The  Owner  may  give  written  notice  to  the 
Design  Professional  to  suspend  work  on  the  project  or  any  part 
thereof  The  Owner  shall  not  be  obligated  to  consider  a  claim  for 
additional  compensation  if  the  Design  Professional  is  given 
written  nonce  to  resume  work  within  120  calendar  days.  If 
notice  to  resume  work  is  not  given  within  1 20  calendar  days,  the 
Design  Professional  shall  be  entitled  to  an  equiuble  adjustment 
in  compensation 

I)  14  Subconuacts.  The  Design  Professional  will  cause  all 
applicable  provisions  of  this  Agreement  to  be  inserted  in  all  its 
subcontracts 

I)  I  f>  Disputes  In  the  event  of  a  dispute  arising  under  this 
Agreement,  the  Design  Professional  shall  notify  the  Owner 
promptly  in  writing  and  submit  its  claim  in  a  timely  manner.  The 
Owner  shall  respond  to  the  claim  in  wnting  in  a  timely  manner 
The  Design  Professional  shall  proceed  with  its  work  hereunder 
in  compliance  with  the  instructions  of  the  Owner,  but  such 
compliance  shall  not  be  a  waiver  of  the  Design  Professional's 
rights  to  make  such  a  claim  Any  dispute  not  resolved  by  this 
procedure  may  be  determined  by  a  court  of  competent  jurisdic- 
iion  or  by  consent  of  the  Owner  and  Design  Professional  by  other 
dispute  resolution  methods 

D  1  6  Termination  The  Owner  may  terminate  this  Agreement 
for  the  Owner"  s  convenience  or  for  failure  of  the  Design  Profes- 
sional to  fulfill  contract  obligations  The  Owner  shall  terminate 
by  delivering  to  the  Design  Professional  a  Notice  of  Termination 
specifying  the  reason  therefore  and  the  effective  date  of  termi- 
nation Upon  receipt  of  such  notice,  the  Design  Professional 
shall  immediately  discontinue  all  services  affected  and  deliver 
to  the  Owner  all  information,  reporu,  papers,  and  other  materials 
accumulated  or  generated  in  performing  this  contract  whether 
completed  or  in  process  If  the  termination  is  for  convenience  of 
the  Owner,  the  Owner  shall  be  liable  only  for  payment  for 
accepted  services  rendered  before  the  effective  date  of  termination. 


D.  1 .7  Insurance.  The  Design  professional  shall  carry  Commer- 
cial or  Comprehensive  General  Liability  Insurance.  Professional 
Liability  Insurance  (for  a  period  extending  two  years  past  the 
date  of  completion  of  construction),  and  other  insurance  as  are 
required  by  law,  all  in  mmimum  amounts  as  set  forth  below.  The 
Design  Professional  shall  furnish  the  Owner  certificates  of 
msurance  and  they  shall  suie  that  a  thirty  day  notice  of  prior 
cancellation  or  change  will  be  provided  to  the  Owner.  Addition- 
ally, the  Owner  shall  be  an  additional  msured  on  all  Commercial 
or  Comprehensive  General  liability  policies. 
Insurance  Limits  or  Amount 


D.  1.8  Retention  of  Rights.  Neither  the  Owner's  review,  ap- 
proval or  acceptance  of.  nor  payment  for.  the  services  required 
under  this  contract  shall  be  construed  to  operate  as  a  waiver  of 
any  rights  under  this  contract  or  of  any  cause  of  action  arising  out 
of  the  performance  of  this  contract,  and  the  Design  Professional 
shall  be  and  remain  liable  to  the  Owner  in  accordance  with  the 
applicable  law  for  all  damages  to  the  Owner  caused  by  the 
Design  professional  "s  negligent  performance  of  any  of  the 
services  furnished  under  this  contract. 

Article  E:   Additional  Rrquircments 

E.  1 .0  Contract  Provisions  Required  by  Federal  Law  or  Owner 
Contract  with  the  U.S.  Department  of  Housing  and  Urban  Devel- 
opment (HUD). 

E.  1.1  Contract  Adjustments.  Notwithstanding  any  other  term 
or  condition  of  this  Agreement,  any  settlement  or  equiuble 
adjustment  due  to  termination,  suspension  or  delays  by  the 
Owner  shall  be  negotiated  based  on  the  cost  principles  suted  at 
48  CFR  Subpart  31.2  and  conform  to  the  Contract  pricing 
provisions  of  24  CFR  85.36  (0 

E.  1.2  Additional  Services.  The  Owner  shall  perform  a  cost  or 
price  analysis  as  required  by  24  CFR  85  36  (0  prior  to  the 
issuance  of  a  contract  modirication/amcndment  for  Additional 
Services.  Such  Additional  Services  shall  be  within  the  general 
scope  of  services  covered  by  this  Agreement.  The  Design  Profes- 
sional shall  provide  supporting  cost  information  in  sufficient 
detail  to  permit  the  Owner  to  perform  the  required  cost  or  price 
analysis. 

E.  1.3  Restrictive  Drawings  and  Specifications.  In  accordance 
with  24  CFR  85.36(c)(3)(i)  and  contract  agreements  between  the 
Owner  and  HUD,  the  Design  Professional  shall  not  require  the 
use  of  materials,  products,  or  services  that  unduly  restrict  com- 
petition. 

E.  1.4  Design  Certification.  Where  the  Owner  is  required  by 
federal  regulations  to  provide  HUD  a  Design  Professional  certi- 
fication regarding  the  design  of  the  Projects  (24  CFR  968.235, 
905.260  and  905.639),  the  Design  Professional  shall  provide 
such  a  certification  to  the  Owner. 
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E.  1.5  Rcieniion  and  Inspccuon  of  Records.  Pursuant  to  24  CFR 
85  26(i)(10)  and  (11),  access  shall  be  given  by  the  Design 
Prulessional  to  the  Owner,  HUD.  the  Comptroller  General  of  the 
United  .States,  or  any  of  their  duly  authorized  representatives,  to 
any  books,  documents,  papers,  and  records  of  the  Design  Profes- 
sional which  are  directly  penincnt  to  that  specific  Contract  for 
the  purpose  of  making  an  audit,  examination,  excerpts,  and 
transcriptions  All  required  records  shall  be  retained  for  three 
years  after  the  Owner  or  Design  Professional  and  other  subgrantees 
make  final  payments  and  all  other  pending  matters  are  closed, 
r.  I  6  Copyrights  and  Rights  in  Data  HUD  has  no  regulations 
pertaining  to  copyrights  or  ngbts  in  data  as  provided  in  24  CFR 
85.36.  HUD  requirements.  Article45of  the  General  Conditions 
to  the  Contract  for  Construction  (form  HUD-5370)  requires  that 
contractors  pay  all  royalties  and  license  fees  All  drawings  and 
specifications  prepared  by  the  Design  Professional  pursuant  to 
this  conuaci  will  identify  any  applicable  patents  to  enable  the 
general  contractor  to  fulfil  the  requirements  of  the  construction 
contract. 

E  17  Conflicts  of  Interest.  Based  in  part  on  federal  regulations 
(24  CFR  85.36(b))  and  Contract  agreement  between  the  Owner 
and  HUD.  no  employee,  officer,  or  agent  of  the  Owner  (HUD 
grantee)  shall  participate  in  selection,  or  in  the  award  or  admin- 
istration of  a  contract  supported  by  Federal  ftmds  if  a  conflict  of 
interest,  real  or  apparent,  would  be  involved. 
Such  a  cuntlici  would  anse  when: 

(i)   The  employee,  officer  or  agent, 

(ii)  Any  member  of  bis  or  her  immediate  family, 

(iii)  His  or  her  partner,  or 

(iv)  An  organization  (hat  employs,  or  is  about  to  employ,  any 
ul  the  above.  Uas  a  financial  or  other  interest  in  the  firm  selected 
fur  award.  The  grantee's  or  subgrantee's  officers,  employees  or 
agents  will  neither  solicit  nor  accept  gratuities,  favors  or  any- 
thing of  monetary  value  from.  Contractors,  or  parties  to  sub- 
agreements  Grantees  and  subgrantees  may  set  minimum  rules 
where  the  financial  mterest  is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  mtrinsic  value  To  the  extent 
permitted  by  .State  or  local  law  or  regulations,  such  standards  or 
conduct  will  provide  for  penalties,  sanctions,  or  other  disciplin- 
ary actions  for  violations  of  such  standards  by  the  grantee's  and 
subgrantee's  officers,  employees,  or  agents  or  by  Contractors  or 
their  agents  The  awarding  agency  may  in  regulation  provide 
additional  prohibitions  relative  to  real,  apparent,  or  potential 
conflicts  of  interest. 

Neither  the  Owner  nor  any  of  its  contractors  or  their  subcontrac- 
tors shall  enter  into  any  Contract,  subcontract,  or  agreement,  in 
connection  with  any  Project  or  any  property  included  or  planned 
to  be  included  in  any  Project,  in  which  any  member,  officer,  or 
employee  of  the  Owner,  or  any  member  of  the  governing  body  of 
the  locality  in  which  the  Project  is  situated,  or  any  member  of  the 
governing  body  of  the  locality  in  which  the  Owner  was  activated, 
or  in  any  other  public  official  of  such  locality  or  localities  who 
exercises  any  responsibilities  or  functions  with  respect  to  the 
'Project  during  his/her  tenure  or  for  one  year  thereafter  has  any 
interest,  direct  or  indirect.  If  any  such  present  or  former 
member,  officer,  or  employee  of  the  Owner,  or  any  such  govern- 
ing body  member  or  such  other  public  official  of  such  locality  or 


localities  involuntarily  acquires  or  had  acquired  pnor  to  the 
beginning  of  bis/her  teniue  any  such  interest,  and  if  such  interest 
is  immediately  disclosed  to  the  Owner  and  such  disclosure  is 
entered  upon  the  minutes  of  the  Owner,  the  Owner,  with  the  prior 
approval  of  the  Government,  may  waive  the  prohibition  con- 
tained in  this  subsection:  Provided,  That  any  such  present 
member,  officer,  or  employee  of  the  Owner  shall  not  participate 
in  any  action  by  the  Owner  relating  to  such  contract,  subcontract, 
or  arrangement 

No  member,  officer,  or  employee  of  the  Owner,  no  member  of 
the  governing  body  of  the  locality  in  which  the  project  is 
situated,  no  member  of  the  governing  body  of  the  locality  to 
which  the  Owner  was  activated,  and  no  other  public  official  of 
such  locality  or  localities  who  exercises  any  functions  or  respon- 
sibilities with  respect  to  the  project,  during  bis/her  tenure  or  for 
one  year  thereafter,  shall  have  any  interest,  direct  or  indirect,  in 
this  contract  or  the  proceeds  thereof. 

E.  1.8  Disputes.  In  part  because  of  HUD  regulations  (24  CFR 
85.36(i)(l)),  this  Design  Professional  Agreement,  unless  it  is  a 
small  ptircbase  contract,  has  administrative,  contractual,  or  legal 
remedies  for  instances  where  the  Design  Professional  violates  or 
breaches  Agreement  terms,  and  provide  for  such  sanctions  and 
penalties  as  may  be  appropnate. 

E  1.9  Termination.  In  part  because  of  HUD  regulations  (24 
CFR  85.36<i)(2)),  this  Design  Professional  Agreement,  unless  it 
is  for  an  amount  of  $10,000  or  less,  has  requirements  regarding 
termination  by  the  Owner  when  for  cause  or  convenience.  These 
include  the  manner  by  which  the  termination  will  be  effected  and 
basis  for  settlement. 

E.  1.10  Interest  of  Members  of  Congress  Because  of  Contract 
agreement  between  the  Owner  and  HUD.  ik)  member  of  or 
delegate  to  the  Congress  of  the  United  Sutes  of  America  or 
Resident  Commissioner  shall  be  admitted  to  any  share  or  part  of 
this  Contract  or  to  any  benefit  to  anse  from  it. 
E  1.11  Limitation  of  Payments  to  Influence  Certain  Federal 
Transaction.  The  Limitation  on  Use  of  Appropriated  Funds  to 
Influence  Certain  Federal  Contracting  and  Financial  Transac- 
tions Act,  Section  1352  of  Title  31  U.S.C,  provides  in  part  that 
no  appropriated  funds  may  be  expended  by  recipient  of  a  federal 
contract,  grant,  loan,  or  cooperative  agreement  to  pay  any 
person,  including  the  Design  Professional,  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  Congress  in 
connection  with  any  of  the  following  covered  Federal  actions: 
the  awarding  of  any  federal  contract  the  making  of  any  Federal 
grant,  the  making  of  any  federal  loan,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension,  continuation,  re- 
newal, amendment,  or  modification  of  any  federal  contract, 
grant,  loan,  or  cooperative  agreement 

E.  1.12  Employment.  Training,  and  Contracting  Opportunities 
for  Low-Income  Persons.  Section  3  of  the  Housmg  and  Urban 
Development  Act  of  1968. 

A.  The  work  to  be  performed  under  this  contract  is  subject  to  the 
requirements  of  section  3  of  the  Housing  and  Urban  Develop- 
ment Act  of  1968,  as  amended,  12  U.S.C.  1701u  (section  3).  The 
purpose  of  section  3  is  to  ensure  that  employment  and  other 
economic  opportimities  generated  by  HUD  assistance  or  HUD- 
assisted  projects  covered  by  section  3,  shall,  to  the  greatest 
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extern  feasible,  be  directed  to  low-  and  very  low-income  per- 
s*ms,  particularly  persons  who  arc  recipients  of  HUD  assistance 
lor  housing 

B.  The  parties  to  this  conuact  agree  to  comply  with  HUD's 
rcgulation.s  in  24  CFR  part  135,  which  implement  section  3.  As 
evidenced  by  their  execution  of  this  contract,  the  parties  to  this 
contract  certify  that  they  arc  under  no  contractual  or  other 
impediment  that  would  prevent  them  from  complying  with  the 
part  135  regulations. 

C  The  contractor  agrees  to  send  to  each  labor  organization  or 
represenutive  of  workers  with  which  the  contractor  has  a  collec- 
tive bargaining  agreement  or  other  understanding,  if  any,  a 
notice  advising  the  labor  organization  or  workers"  represenu- 
tive of  the  contractor's  commitments  under  this  section  3  clause, 
and  will  post  copies  of  the  notice  in  conspicuous  places  at  the 
work  sue  where  both  employees  and  applicants  for  training  and 
employment  positions  can  sec  the  notice  The  notice  shall 
describe  the  section  3  preference,  shall  set  forth  minimum 
number  and  job  titles  subject  to  hire,  availability  of  apprcniice- 
>;hip  and  training  positions,  the  qualifications  for  each;  and  the 
name  and  location  of  the  person<s)  taking  applications  for  each 
of  the  positions;  and  the  anticipated  date  the  work  shall  begin. 
I)  The  contractor  agrees  to  include  this  section  3  clause  in  every 
subcontract  subject  to  compliance  with  regulations  in  24  CFR 
part  1 35,  and  agrees  to  take  appropnate  action,  as  provided  in  an 
applicable  provision  of  the  subcontract  or  in  this  section  3 
clause,  upon  a  Finding  that  the  subcontractor  is  in  violation  of  the 
regulations  in  24  CFR  part  1 35  The  contractor  will  not  subcon- 
tract with  any  subcontractor  where  the  contractor  has  notice  or 
knowledge  that  the  subcontractor  has  been  found  in  violation  of 
the  regulations  in  24  CFR  part  135. 

E  The  contractor  will  certify  that  any  vacant  employment 
positions,  including  training  posiuons.  that  are  filled  (1)  after 
the  contractor  IS  selected  but  before  the  contract  is  executed,  and 
(2)  with  persons  other  than  those  to  whom  the  regulations  of  24 
CFR  part  135  require  employment  opponunities  to  be  directed, 
were  not  filled  to  circumvent  the  contractor's  obligations  under 
24  CFR  part  135 

F  Noncompliance  with  HUD's  regulations  m  24  CFR  part  135 
may  result  in  sanctions,  termination  of  this  contract  for  default, 
aiuJ  det)anneni  or  suspension  from  future  HUD  assisted  con- 
iracu. 

(i  With  respect  to  work  performed  in  connection  with  section 
3  covered  Indian  housing  assistance,  section  7(b)  of  the  Indian 
.Sell-Determination  and  Education  Assistance  Act  (25  U.S.C. 
450e>  also  applies  to  the  work  to  be  performed  under  this 
contract  Sccuon  7(b)  requires  that  to  the  greatest  extent  feasible 
(i)  preference  and  opportunities  for  training  and  employment 
shall  be  given  to  Indians,  and  (ii)  preference  in  the  award  of 
contracts  and  sut>contracts  shall  t>e  given  to  Indian  organizations 
and  Indian-owned  Economic  Enterpnscs.  Parties  to  this  contract 
that  are  subject  to  the  provisions  of  section  3  and  section  7(b) 
agree  to  comply  with  section  3  to  the  maximiun  extent  feasible, 
but  not  in  derogation  of  compliance  with  section  7(b). 

H  Pursuant  to  24  CFR  905. 170(b).  compliance  with  Section  3 
requirements  shall  be  to  the  maximum  extent  consistent  with. 


but  not  in  derogation  of  compliance  with  section  7(b)  of  the 
Indian  Self-Detcrmination  and  Education  Assistance.  25  U.S.C. 
section  4S0e(b)  when  this  law  is  applicable. 
E.  1.13  Indian  Preference  in  Indian  Housing  Authority  Con- 
tracts. Pursuant  to  24  CFR  section  905  165  and  Federal  law.  the 
Design  Professional  shall  provide  Indian  Preference  in  its  con- 
tracting, training,  and  employment  practices  when  this  contract 
is  with  an  Indian  Housing  Authority  and  shall  incorporate  the 
following  language  into  all  of  lU  subcontracts 

(i)  The  work  to  be  performed  under  this  contract  is  on  a 
project  subject  to  section  7(b)  of  the  Indian  Sclf-Determination 
and  Education  Assistance  Act  (25  U.S.C  450e(b))  Section  7(b) 
requires  that  to  the  greatest  extent  feasible  (i)  preference  and 
opportunities  for  training  and  employment  shall  be  given  to 
Indians,  and  (ii)  preferences  in  the  award  of  contracts  and 
subcontracts  shall  be  given  to  Indian  organizations  and  Indian- 
owned  Economic  Enterprises. 

(ii)  The  parties  to  this  contract  shall  comply  with  the  provi- 
sions of  said  section  7(b)  of  the  Indian  Self-determination  and 
Education  Assistance  Act  (25  U.S.C.  450e(b))  and  all  HUD 
requirements  adopted  pursuant  to  section  7(b). 

(iii)  In  connection  with  this  contract,  the  parties  shall,  to  the 
greatest  extent  feasible,  give  preference  in  the  award  of  any 
subcontracts  to  Indian  organizations  and  Indian-owned  Eco- 
nomic Enterprises,  and  preferences  and  opportunities  for  train- 
mg  and  employment  to  Indians 

(iv)  This  section  7(b)  clause  shall  be  incoqwrated  into  every 
subcontract  in  connection  with  the  project. 

(v)  Upon  a  finding  by  the  IHA  or  HUD  that  any  party  to  the 
contract  is  in  violation  of  the  section  7(b)  clause,  said  party  shall 
at  the  direction  of  the  IHA,  ukc  appropnate  remedial  action 
pursuant  to  the  contract. 

E.  1.14  Clean  Air  and  Water.  (Applicable  to  contracts  in  excess 
of  $100,000).  Because  of  24  CFR  85.36(i)(12)  and  Federal  law. 
the  E)e$ign  Professional  shall  comply  with  applicable  standards, 
orders,  or  requirements  issuc<l  under  section  306  of  the  Clean  Air 
Act  (42  U.S.C.  i  1857h-4  transferred  to  42  USC  i  7607,  section 
508  of  the  Clean  Water  Act  (33  USC.  }  1368),  Executive  Order 
11738,  and  Environmental  Protection  Agency  regulauons  (40 
(TFR  part  15),  on  all  contracts,  subcontracts,  and  subgrants  of 
amounts  in  excess  of  SIOO.OOO 

E.  1.15  Energy  Efficiency.  Pursuant  to  Federal  regulations  (24 
C.F.R  8S.36(i)(  1 3))  and  Federal  law,  except  when  working  on  an 
Indian  housing  authority  Project  on  an  Indian  reservation,  the 
Design  Professional  shall  comply  with  the  mandatory  standards 
and  policies  relatmg  to  energy  efficiency  which  are  contained  m 
the  state  energy  conservation  plan  issued  in  compliance  with  the 
Energy  Policy  and  Conservation  Act  (Pub.  L.  94-163  codified  at 
42  U.S.C.A.  5  6321  et.  seq). . 

E.  1.16  Prevailing  Wages.  In  accordance  with  Section  12  of  the 
U.S.  Housmg  Act  of  1937  (42  U.S.C.  1437j)  the  Design  Profes- 
sional shall  pay  not  less  than  the  wages  prevailing  in  the  locality, 
as  determined  by  or  adopted  (subsequent  to  a  determination 
under  applicable  State  or  local  law)  by  the  Secretary  of  HUD.  to 
all  architects,  technical  engineers,  draftsmen,  and  technicians. 
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E.  1.17  Non-applicability  of  Fair  Housing  Requirements  m  In- 
dian Housing  Authority  Contracu  Pursuant  to  24  CFR  section 
905  1 15(b)  title  VI  of  the  Civil  Rights  Act  of  1964  (42  U  S,C. 
2000d-2(XX)d-4),  which  prohibits  discnminauon  on  the  basis  of 
race,  color  or  national  ongin  in  federally  assisted  programs,  and 
ibc  Fair  Housing  Act  (42  U  S  C  3601-3620),  which  prohibits 
disc'riininnlion  based  on  race,  color,  religion,  sex,  national 
lui^in.  handicap,  or  familial  status  in  the  sale  or  renul  of  bousing 
du  not  apply  to  Indian  Housing  Authorities  established  by 
exercise  of  a  Tribe's  powers  of  self-government 


E.  1.18Prohibitioo  Agamst  Liens     The  Design  professional  is 
Prohibited  from  placing  a  hen  on  the  Owner's  propcny     This 
prohibttioo  shall  be  placed  ui  all  design  professional  subcontracts. 
Article  F:   Other  Owner  Requirements  (if  any) 
(Continue  on  addiuonal  pages  as  necessary) 


This  Agreement  is  entered  into  as  of  the  day  and  year  first  written  above. 
Owner  Design  Professional 


(lliiuking  Autbonly) 


(Finn) 


(Si|c  nature) 


(Signature) 


•<  Print  Name) 


(Print  Name) 


(Prim  Title) 


(Print  Title) 
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Addendum  (If  any) 

(Additional  Services  and  other  modincaiions) 


lliis  is  an  Addendum  to  a  Standard  Form  of  Agreement  between  Owner  and  Design  Professional  signed  and  dated  the  . 

day  of in  the  year  of between  the  Owner  ^ 

and  Design  Professional  

on  Project 


.  The  parties  to  that  Agreement  agree  to  modify  the  Agreement  by  the  above 

delineated  Additional  Services  and  modifications.  This  Addendum  is  dated  this day  of in  the  year  of . 

Owner  Design  Professional 


(Housing  Auihonty) 


(Firm) 


(Signature) 


(Signature) 


(Print  Name) 


(Print  Name) 


(Pnni  Title) 


(Print  TiUe) 
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Contract  Provisions  Required  by 
Federal  Law  or  Owner  Contract 
with  the  U.S.  Department  of 
Housing  and  Urban  Development 


U.  S.  Ospartment  of  Housing 
and  Urban  Oavatopmant 

Otttea  of  PuWic  and  Indian  Housing 


Public  reporting  burdan  tof  this  coilactlon  of  infofmaOon  is  sstimatad  to  av^fsga  2  hours  paf  rasponsa,  mdurtng  tf>«  oma  to*  reviewing  instructions,  saarctvng 
•xisong  data  jourcas,  galharing  and  maintainaig  tha  data  naadad,  ara  compJattng  and  raviawing  tt\a  colaction  of  mformatKsn  TNs  agancy  may  not  contktct 
or  sponsor  and  a  parson  is  not  requirad  lo  raspond  to  a  cotlacOon  of  mtormatioo  untass  that  coUacton  displays  a  valid  OMB  confrol  numbar 
Thaaa  contracts  batwaan  a  HUO  granlaa  (housing  aoancy  (HA))  and  an  «/chitact/anginaar  ( A/E )  tor  dasign  ar>d  construction  sarvicas  do  not  raquira  arthar  party 
to  submit  «iy  matanals  to  HUO  Tha  forms  provKla  a  contrac»jal  agraamant  tor  tha  sarvKsaa  to  ba  provided  by  tha  A/E  and  astablishas  rasponsibill««s  of  both 
partas  pursuant  to  tha  contract  Tha  regulatory  authority  is  24  CFR  85  36  Thaaa  contractual  agraarT>ants  are  raqulrad  by  Federal  law  or  regulatton  pursuant 
to  24  CFH  Part  85  36    S^ning  o<  tha  contracts  is  required  to  obtmn  or  retain  banaflts    Tha  contracU  do  not  land  thamsalvaa  to  confldenflality 


1.0  CoiuiactProvisioosRcquircd  by  Federal  LaworOwDcrCootraa 
witbibelJ.S.  [)eparanentof  Housing  and  Ui1>anDeveio(]inent  (HUD). 

i .  1  Contract  Adjustments.  Notwithstanding  any  other  term  or 
condition  of  this  Agreement,  any  settlement  or  equiuble  adjust- 
ment due  to  termination,  suspension  or  delays  by  the  Owner  shall 
be  negotiated  based  on  the  cost  principles  suied  at  48  CFR 
Subpart  31.2  and  conform  to  the  Contract  pricing  provisions  of 
24  CFR  85  36(0. 

1.2  Addiuonal  Services.  The  Owner  shall  perform  a  cost  or 
pnce  analysis  as  required  by  24  CFR  85.36  (F)  prior  to  the 
issuance  of  a  contract  modification/amendment  for  Additional 
Services.  Such  Additional  Services  shall  be  within  the  general 
scope  of  services  covered  by  this  Agreement.  The  Design  Profes- 
siooal  shall  provide  supportmg  cost  uifonnauon  in  sufficient  detail 
to  permit  the  Owiier  to  perfonn  the  required  cost  or  pnce  analysis. 

1.3  Restrictive  E>rawmgs  and  Specifications.  In  accordance  with 
24  CFR  85.36(cK3Xi)  and  contraa  agreements  between  the  Owner 
and  HUD.  the  Design  Profcssionai  shall  not  require  the  use  of 
materials,  products,  or  services  that  unduly  restnct  competition. 

14  Design  Certification  Where  the  Owner  is  required  by 
federal  regulations  to  provide  HUD  a  Design  Profcssionai  certi- 
fication regarding  the  design  of  the  Projects  (24  CFR  968.235, 
905  260  and  905.639).  the  Design  Professional  shall  provide 
such  a  certification  to  the  Owner 

1 .5  Retention  and  Inspection  of  Records.  Pursuant  to  24  CFR 
85  26(i)(IO)  and  (II),  access  shall  be  given  by  the  Design 
Professional  to  the  Owner,  HUD,  the  Comptroller  General  of  the 
United  States,  or  any  of  their  duly  authorized  represenutives,  to 
any  books,  documents,  papers,  and  records  of  the  Design  Profes- 
sional which  are  directly  perunent  lo  that  specific  Contract  for 
the  purpose  of  making  an  audit,  examination,  excerpts,  and 
transcriptions  All  required  records  shall  be  retained  for  three 
years  after  the  Owner  or  Design  Professional  and  ocber  subgrantees 
make  final  payments  and  all  other  pending  matters  are  closed. 

1.6  Copyrights  and  Rights  in  Data.  HUD  has  no  regulations 
pertaining  to  copyrights  or  nghts  in  data  as  provided  in  24  CFR 
85.36.  HUD  requirements.  Article  45  of  the  General  Conditions 
to  the  Contract  for  Construction  (form  HUD-5370)  requires  that 
contractors  pay  all  royalties  and  license  fees    All  drawings  and 

.specifications  prepared  by  the  Design  Professional  pursuant  to 
this  contract  will  identify  any  applicable  patents  to  enable  the 
general  contractor  to  fulfil  the  requirements  of  the  construction 
contract. 


1.7  Conflicu  of  Interest.  Based  in  part  on  federal  regulations 
(24  CFR  85.36(b))  and  Contract  agreement  between  the  Owner 
and  HUD,  no  employee,  officer,  or  agent  of  the  Owner  (HUD 
grantee)  shall  participate  in  selection,  or  in  the  award  or  admin- 
istration of  a  contract  supported  by  Federal  funds  if  a  conflict  of 
interest,  real  or  apparent,  would  be  involved. 

Such  a  conflict  would  arise  when: 

(i)   The  employee,  officer  or  agent, 

(ii)  Any  member  of  his  or  her  immediate  family, 

(iii)  His  or  her  partner,  or 

(iv)  An  organization  that  employs,  or  is  about  to  employ, 
any  of  the  above,  has  a  financial  or  other  interest  in  the  firm 
selected  for  award.  The  grantee's  or  subgrantee's  officers, 
employees  or  agents  will  neither  solicit  nor  accept  gratuities, 
favors  or  anything  of  monetary  value  from  Contractors,  or 
parties  to  sub-agreements  Grantees  and  subgrantees  may  set 
minimum  rules  where  the  financial  interest  is  not  substantial  or 
the  gift  is  an  unsolicited  item  of  nominal  intrinsic  value.  To  the 
extent  permitted  by  Sute  or  local  law  or  regulations,  such 
standards  or  conduct  will  provide  for  penalties,  sanctions,  or 
other  disciplinary  actions  for  violations  of  such  standards  by  the 
graatee's  and  subgrantee's  officers,  employees,  or  agents  or  by 
Contractors  or  their  agents  The  awarding  agency  may  in 
regulation  provide  addiuonal  prohibitions  relative  to  real,  ap- 
parent, or  potential  conflicts  of  interest 

Neither  the  Ovner  nor  any  of  its  contractors  or  their  subcontrac- 
tore  shall  enter  into  any  Contract,  sutKontract,  or  agreement,  in 
connection  with  any  Project  or  any  property  included  or  planned 
to  be  included  m  any  Project,  m  which  any  member,  officer,  or 
employee  of  the  Owner,  or  any  member  of  the  governing  body  of 
the  locality  in  which  the  Project  is  situated,  or  any  member  of  the 
goveramg  body  of  the  locality  in  which  the  Owner  was  activated, 
or  in  any  other  public  official  of  such  locality  or  localibes  who 
exercises  any  responsibilities  or  functions  with  respect  to  the 
Project  dunng  bis/her  tenure  or  for  one  year  thereafter  has  any 
interest,  direct  or  indirect  If  any  such  present  or  former 
member,  officer,  or  employee  of  the  Owner,  or  any  such  govern- 
ing body  member  or  such  other  public  official  of  such  locality  or 
localities  involuntarily  acquires  or  had  acquired  prior  to  the 
beginning  of  his/her  tenure  any  such  interest,  and  if  such  interest 
is  immediately  disclosed  to  the  Owner  and  such  disclosure  is 
entered  upon  the  minutes  of  the  Owner,  the  Owner,  with  the  prior 
approval  of  the  Government,  may  waive  the  prohibition  con- 
tained in  this  subsection:     Provided,  That  any  such  present 
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member,  olticer,  or  employee  of  the  Owner  shall  not  participate 
in  any  action  by  the  Owner  relating  to  such  contract,  subcontract, 
or  arrangement. 

No  member,  officer,  or  employee  of  the  Owner,  no  member  of 
the  governing  body  of  the  locality  in  which  the  project  is 
.tiiuatcd.  no  member  of  the  governing  body  of  the  locality  in 
which  the  Owner  was  activated,  and  no  other  public  official  of 
such  locality  or  localities  who  exercises  any  functioos  or  respon- 
sibilities with  respect  to  the  project,  during  his/her  tenure  or  for 
one  year  thereafter,  shall  have  any  mterest,  direct  or  lodireci,  in 
this  atniraci  or  the  proceeds  thereof. 

1 .6  Disputes  In  part  because  of  HUD  regulations  (24  CFR 
85.36<i)(l)),  this  Design  Professional  Agreement,  unless  it  is  a 
small  purchase  contract,  has  administrative,  contractual,  or  legal 
remedies  for  instances  where  the  Design  Professional  violates  or 
breaches  Agreement  terms,  and  provide  for  such  sanctioas  and 
penalties  as  may  be  appropriate. 

IM  Termination.  In  pan  because  of  HUD  regulations  (24  CFR 
8S.36(i)(2)).  this  Design  Professional  Agreement,  unless  it  is  for 
an  amount  of  S 1 0,(XX)  or  less,  has  requirements  regarding  termi- 
nation by  the  Owner  when  for  cause  or  convenience.  These 
include  the  majincr  by  which  the  termination  will  be  effected  and 
basis  lor  settlement 

1.10  Interest  of  Members  of  Congress.  Because  of  Contract 
agreement  between  the  Owner  and  HUD,  no  member  of  or 
delegate  to  the  Congress  of  the  United  States  of  America  or 
Resident  Commissioner  shall  be  admitted  to  any  share  or  pan  of 
this  Contract  or  to  any  benefit  to  arise  from  it. 

Ill  Limitation  of  Payments  to  Influence  Certain  Federal  Trans- 
action. The  Limitation  on  Use  of  Appropriated  Funds  to  Infiu- 
ciKC  Certain  Federal  Contracting  and  Financial  Transactions 
Ali.  Section  I3.')2  of  Title  31  U.S.C.  provides  in  part  that  no 
appropriated  funds  may  be  expended  by  recipient  of  a  federal 
contract,  grant,  loan,  or  cooperative  agreement  to  pay  any 
person,  including  the  Design  Professional,  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  Congress  in 
connection  with  any  of  the  followmg  covered  Federal  actions: 
the  awarding  of  any  federal  contract,  the  making  of  any  Federal 
grant,  the  making  of  any  federal  loan,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension,  continuation,  re- 
newal, amendment,  or  modification  of  any  federal  contract, 
grant,  loan,  or  cooperative  agreement. 

1.12  Employment.  Training,  and  Contracting  Opponunities  for 
l.ow-lncoinc  Persons.  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968. 

A.  The  work  to  be  performed  under  this  contract  is  subject  to  the 
requirements  of  section  3  of  the  Housing  and  Urban  Develop- 
ment Act  of  1 968.  as  amended.  I2U.SC  I70lu (section 3).  The 
purpose  of  section  3  is  to  ensure  that  employment  and  other 
economic  opponunities  generated  by  HUD  assistance  or  HUD- 
assisied  projects  covered  by  section  3,  shall,  to  the  greatest 
.extent  feasible,  be  directed  to  low-  and  very  low-income  per- 
sons, panicularly  persons  who  are  recipients  of  HUD  assistance 
for  housing. 


B.  The  parties  to  this  contract  agree  to  comply  with  HUD's 
regulations  in  24  CFR  pan  135,  which  implement  section  3.  As 
evidenced  by  their  execution  of  this  contract,  the  panies  to  this 
contract  certify  that  they  are  under  no  contractual  or  other 
impediment  that  would  prevent  them  from  complying  with  the 
pan  135  regulations. 

C.  The  contractor  agrees  to  send  to  each  labor  organiiation  or 
representative  of  workers  with  which  the  contractor  has  a  collec- 
tive bargaining  agreement  or  other  understanding,  if  any,  a 
notice  advising  the  labor  organization  or  workers'  representa- 
tive of  the  contractor's  commitments  imdcr  this  section  3  clause, 
and  will  post  copies  of  the  notice  in  conspicuous  places  at  the 
work  site  where  both  employees  and  applicants  for  training  and 
employment  positions  can  see  the  notice.  The  notice  shall 
dcscnbe  the  section  3  preference,  shall  set  forth  minimum 
number  and  job  titles  subject  to  hire,  availability  of  apprentice- 
ship and  training  positions,  the  qualifications  for  each;  and  the 
name  and  location  of  the  person(s)  taking  applications  for  each 
of  the  positions;  and  the  anticipated  date  the  work  shall  begm 

D.  The  contractor  agrees  to  include  this  section  3  clause  in  every 
subcontract  subject  to  compliance  with  regulations  m  24  CFR 
pan  1 35,  and  agrees  to  take  appropriate  action,  as  provided  in  ao 
applicable  provision  of  the  subcontract  or  in  this  section  3 
clause,  upon  a  finding  that  the  subcontractor  is  in  violauon  of  the 
regulations  in  24  CFR  pan  135.  The  contractor  will  not  subcon- 
tract with  any  subcontractor  where  the  contractor  has  notice  or 
knowledge  that  the  subcontractor  has  been  found  m  violauon  of 
the  regulations  in  24  CFR  pan  1 33. 

E.  The  contractor  will  certify  that  any  vacant  employment 
positions,  including  training  positions,  that  are  filled  (1)  after 
the  contractor  is  selected  but  before  the  contract  is  executed,  and 
(2)  with  persons  other  than  those  to  whom  the  regulations  of  24 
CFR  pan  135  require  employment  opportunities  to  be  directed, 
were  not  filled  to  circumvent  the  contractor's  obligations  under 
24  CFR  part  135. 

F.  Noncompliance  with  HUD' s  regulations  in  24  CFR  part  1 35  may 
result  m  sanctions,  termination  of  this  contract  for  default,  and 
debarment  or  suspension  from  future  HUD  assisted  contracts. 

G.  With  respect  to  work  performed  in  connection  with  section 
3  covered  Indian  bousing  assistance,  secoon  7(b)  of  the  Indian 
Self-Determination  and  Education  Assistance  Act  (25  U.S.C. 
450e)  also  applies  to  the  work  to  be  performed  under  this 
contract.  Section  7(b)  requires  that  to  the  greatest  extent  feasible 
(i)  pceference  and  opportunities  for  training  and  employment 
shall  be  given  to  Indians,  and  (ii)  preference  in  the  award  of 
contracu  and  subcontracts  shall  be  given  to  Indian  organizations 
and  Indian-owned  Economic  Enterprises.  Parties  to  this  contract 
that  are  subject  to  the  provisions  of  section  3  and  section  7(b) 
agree  to  comply  with  section  3  to  the  maximum  extent  feasible, 
but  not  in  derogation  of  compliance  with  section  7(b). 

H.  Pursuant  to  24  CFR  905. 17(Kb),  compliance  with  Section  3 
requirements  shall  be  to  the  maximum  extent  consistent  with, 
but  not  in  derogation  of  compliance  with  section  7(b)  of  the 
Indian  Self-Determination  and  Education  Assistance,  25  U.S.C. 
section  450e(b)  when  this  law  is  applicable. 
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1.13  Indian  Preference  in  Indian  Housing  Authority  Contracts. 
Pursuant  to  24  CFR  section  905. 165  and  Federal  law,  the  Design 
Professional  shall  provide  Indian  Preference  in  its  contracting, 
training,  and  employment  practices  when  this  contract  is  with  an 
Indian  Housing  Authority  and  shall  incorporate  the  following 
language  into  ail  of  its  subcontracts 

(I)  The  work  to  be  performed  under  this  contract  is  on  a 
protect  subiect  u>  section  7(b)  of  the  Indian  Self-Detenninauod 
.iiid  l.ducaiu>u  A.ssi.siancc  Act  (25  U.S.C.  450e(b)).  Section  7(b) 
requires  thai  to  the  greatest  extent  feasible  (i)  preference  and 
opportunities  for  training  and  employment  shall  be  given  to 
Indians,  and  (ii)  preferences  in  the  award  of  contracts  and 
subconuacts  shall  be  given  to  Indian  organizations  and  Indian- 
owned  Economic  Enterprises. 

(ii)  The  parties  to  this  contract  shall  comply  with  the  provi- 
sions of  said  section  7(b)  of  the  Indian  Self-deierminatioo  and 
Education  Assistance  Act  (25  U.S.C.  450c(b))  and  all  HUD 
requirements  adopted  pursuant  to  section  7(b). 

(Ill)  In  connection  with  this  contract,  the  parties  shall,  to  the 
greatest  extent  feasible,  give  preference  in  the  award  of  any 
subcontracts  to  Indian  organizations  and  Indian-owned  Eco- 
nomic Enterprises,  and  preferences  and  opportunities  for  train- 
ing and  employment  to  Indians. 

(iv)  This  section  7(b)  clause  shall  be  incorporated  into  every 
subconuact  in  connection  with  the  project. 

(v)  Upon  a  finding  by  the  IHA  or  HUD  that  any  party  to  the 
conuact  is  m  violation  of  the  section  7(b)  clause,  said  party  shall 
at  the  direction  of  the  IHA.  take  appropriate  remedial  action 
pursuani  lo  the  contract. 

I  14  Clean  Air  and  Water  (Applicable  to  contracts  in  excess  of 
SIOO.O(X))  Because  of  24 CFR  85  36(i)(  12)  and  federal  law,  the 
Design  Professional  shall  comply  with  applicable  standards, 
orders,  or  requirements  issued  under  section  306  of  the  Clean  Air 
Act  (42  U.S  C.  S  1857h-4  transferred  to  42  USC  $  7607.  secUon 
508  of  the  Clean  Water  Act  (33  U.S.C.  $  1368),  Executive  Order 
1 1738,  and  Environmcnul  Protection  Agency  regulations  (40 
CFR  part  15).  on  all  contracts,  subcontracts,  and  subgranu  of 
ainounu  in  excess  of  SI 00.000. 


1.15  Energy  Efficieocy.  Pursuant  to  Federal  regulations  (24 
CFR  85. 36(i)(I3))  and  Federal  law.  except  when  working  on  an 
Indian  bousing  authority  Project  on  an  Indian  reservation,  the 
Design  Professional  shall  comply  with  the  mandatorv  standards 
and  policies  relating  to  energy  efficiency  which  are  contained  in 
the  state  energy  conservation  plan  issued  in  compliance  with  the 
Energy  Policy  and  Conservation  Act  (Pub.  L.  94-163  codified  at 
42  U.S.C.A.  i  6321  et.  scq). 

1.16  Prevailing  Wages.  In  accordance  with  Section  12  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C.  1437j)  the  Design  Profes- 
sional shall  pay  not  less  than  the  wages  prevailing  in  the  locality, 
as  determined  by  or  adopted  ^subsequent  to  a  deiermmation 
under  applicable  State  or  local  law)  by  the  Secretary  of  HUD,  to 
all  architects,  technical  engineers,  draftsmen,  and  technicians. 

1.17  Non-applicability  of  Fair  Housing  Requurments  in  Indian 
Housing  Authority  Contracts.  Pursuant  to  24  CFR  section 
905.115(b)  tide  VI  of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-2000d-4),  which  prohibits  discrimination  on  the  basis  of 
race,  color  or  national  ongin  in  federally  assisted  programs,  and 
the  Fair  Housing  Act  (42  U.S.C.  3601-3620).  which  prohibits 
discrimination  based  on  race,  color,  religion,  sex  ,  national 
origin,  handicap,  or  fam  i  liai  status  in  the  sale  or  rental  of  bousing 
do  not  apply  to  Indian  Housing  Authonties  established  by 
exercise  of  a  Tribe's  powers  of  self-government 

1.18  Prohibitioo  Agamst  Liens.  The  Design  professional  is  Pro- 
hibited firom  placing  a  lien  on  the  Owner' s  property.  This  prohibi- 
tion shall  be  placed  in  all  design  professional  subcontracts. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docfcat  No.  FR-436»-N-05] 

Announcement  of  OMB  Approval 
Number  for  Environmental  Review 
Procedures  for  Entities  Assuming  HUD 
Environmental  Responsibilities 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Announcement  of  OMB 
approval  number. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  OMB  approval  number 
for  the  collection  of  information 
pertaining  to  Environmental  Review 
Procedures  for  Entities  Assuming  HUD 
Environmental  Responsibilities — 24 
CFR  part  58  (Final  Rule). 
FOR  FimTHER  INFORMATION  CONTACT: 
Richard  Broun,  Director,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410, 
telephone  (202)  7Q&-1201,  ext.  4465. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended),  this  notice 
advises  that  OMB  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collection  pertaining  to  24 
CFR  part  58,  Environmental  Review 
Procedures  for  Entities  Assuming  HUD 
Envirorunental  Responsibilities. 

The  OMB  approval  number  for  this 
information  collection  is  2506-0087, 
which  expires  on  June  30,  2001. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  ciurently  vaUd  OMB 
control  number. 

Dated:  )une  23,  1998. 
Fred  Kamas, 

Deputy  Assistant  Secretary  for  Economic 
Development. 
(PR  Doc.  96-17275  Filed  6-26-98;  8:45  am] 

BtLLlNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Revised  Draft 
Recovery  Plan  for  the  Mobile  River 
Basin  Aquatic  Ecosystem  for  Review 
and  Comment 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  announces  the 
availability  for  public  review  of  a 
revised  draft  recovery  plan  for  the 
Mobile  River  Basin  aquatic  ecosystem,  a 
drainage  basin  encompassing  much  of 
south  and  central  Alabama,  with 
portions  extending  into  east  Mississippi, 
northwest  Georgia,  and  southeast 
Tennessee.  The  revised  draft  plan 
addresses  the  recovery  objectives, 
criteria,  and  tasks  for  15  freshwater 
species,  including  3  fish,  11  mussels, 
and  1  aquatic  snail,  and  complements 
recovery  plans  previously  developed  for 
another  1 7  freshwater  species  within  the 
Mobile  River  Basin,  including  2  turtles, 
7  fish,  6  mussels,  and  2  plants.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  revised  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  1, 1998  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Jackson  Field 
Office,  U.S.  Fish  and  WildUfe  Service, 
6578  Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  39213.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  pubUc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hartfield  at  the  above  address  (601/965- 
4900,  ext.  25). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  sf>ecies  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
dovmlisting  or  delisting  listed  species, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 


recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportiuiity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plan.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entitles  so 
that  they  can  take  these  comments  into 
account  during  the  coiu'se  of 
implementing  recovery  actions. 
Individuahzed  responses  to  comments 
will  not  be  provided. 

The  draft  Mobile  River  Basin  Aquatic 
Ecosystem  Recovery  Plan  was  initially 
released  for  pubUc  review  and  comment 
on  September  28, 1994.  The  ciuTent 
revised  draft  plan  evolved  from  four 
years  of  information  sharing,  disciission, 
and  review  of  aquatic  resources  and 
conflicts  by  a  group  of  Mobile  River 
Basin  stakeholders  that  included  private 
landowners,  industry  representatives, 
environmental  organizations,  and  State 
and  Federal  agencies. 

The  reviseddraft  recovery  plan 
provides  recovery  objectives  and  criteria 
for  the  goldline  darter  (Percina 
aurolineata).  Cherokee  darter 
(Etheostoma  scotti),  Etowah  darter 
[Etheostoma  etowahae),  Alabama 
moccasinshell  {Medionidus 
acutjssimus),  orange-nacre  mucket 
[LampsUis  pervvalis),  fine- lined 
pocketbook  (LampsUis  cdtilis),  southern 
acomshell  (Epioblasma  othcaloogensis), 
upland  combshell  [Epioblasma 
metastriata),  Coosa  moccasinshell 
(Medionidus  paivulus),  ovate  clubshell 
(Pleurobema  perovatum).  southern 
clubshell  [Pleurobema  decisum),  dark 
pigtoe  [Pleurobema  fuTvum],  southern 
pigtoe  [Pleurobema  georgianum), 
triangular  kidneyshell  [Ptychobranchus 
greeni),  and  the  tulotoma  snail 
(Tulotoma  magnifica).  The  goldline 
darter  was  listed  as  threatened  in  1992 
due  to  a  suspected  decline  in  historic 
range,  population  fragmentation  and 
isolation,  and  existing  threats  to  extant 
populations  due  to  water  quality 
degradation.  The  threatened  Cherokee 
darter  and  endangered  Etowah  darter 
were  listed  in  1994  because  of  nonpoint 
source  pollution  threats  to  Umited 
stream  populations.  In  1993,  eight  of  the 
11  mussels  were  hsted  as  endangered, 
and  three  as  threatened  due  to  habitat 
loss  and  fragmentation  resulting  from 
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impoundment  and  their  viilnerability  to 
nonpoint  source  pollution  and  other 
threats.  The  tulotoma  snail  was  listed  as 
endangered  in  1991  due  to  the  loss  of 
more  than  90  percent  of  its  historic 
habitat,  and  the  isolation  and 
vulnerabihty  of  surviving  populations. 

The  recovery  objectives  of  the  revised 
draft  plan  are  to  protect  the  Basin's 
native  aquatic  fauna  and  flora  by 
achieving  higher  levels  of  innovative 
land  and  water  stewardship;  reclassify 
and  deUst  the  tulotoma  snail;  deUst  the 
goldline,  Etowah,  and  Cherokee  darters;  . 
and  prevent  the  extinction  of  the  eight 
endemgered  mussels  and  the  continued 
decline  of  the  three  threatened  mussels. 
Actions  needed  to  achieve  these 
objectives  include  protection  of  fluvial 
habitats  emd  water  quality,  development 
of  mitigation  strategies  for  in  stream 
habitats,  conununity  based  watershed 
stewardship  planning  and  action, 
concerted  public  education  efforts,  and 
basic  research  on  freshwater  si>ecies 
endemic  to  the  basin. 

This  revised  plan  is  being  submitted 
for  technical/ agency  review.  After 
consideration  of  comments  received 
diuing  the  review  period,  it  will  be 
submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  soUcits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  June  22, 1998. 
Robert  Bowker, 

Field  Supervisor. 

(FR  Doc.  98-17180  Filed  6-26-98;  8:45  am] 

BILUNQ  CODE  4310-46-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A2-020-6410-A159;  A2A  30673] 

Application  for  Conveyance  of 
Federally-Owned  Mineral  Interests, 
Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  An  application  for  the 
conveyance  of  federally-owned  minerals 
has  been  filed  under  the  provisions  of    . 
43  U.S.C.  1720  for  the  following 
described  lands: 


GiU  and  Salt  River  Meridian,  Arizona 

T.  6  N.,  R.  4  E.. 
Sec.ll,NWV«. 

containing  160  acres. 

Upon  pubUcation  in  the  Federal 
Register,  the  mineral  interests  owned  by 
the  United  States  in  the  land  described 
above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregation  will  terminate  upon 
issuance  of  a  patent  for  the  mineral 
interests,  rejection  of  the  application,  or 
2  years  from  the  date  of  publication, 
whichever  occurs  first. 
FOR  FURTHER  INFORMATION  CONTACT:  Neel 
McBride,  (602)  41Z-9353,  Arizona  State 
Office,  222  N.  Central  Ave.,  Phoenix, 
Arizona  85004-2203. 

Dated:  June  16. 1998. 
Mary  Jo  Yoas, 

Supervisor,  Lands  and  Minerals  Operations. 
(FR  Doc.  98-17155  Filed  6-26-98;  8:45  am] 
■MJJNO  COOE4«1»-a-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-010-1430-01:  N-66882] 

Termination  of  Segregative  Effect, 
Portion  of  Airport  Lease  N-56882 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  partially 
terminates  a  segregative  effect  on  airport 
lease  N-56882  held  by  the  Eureka 
County  Board  of  Commissioners.  The 
land  will  be  opened  to  the  operation  of 
the  pubhc  land  laws,  including  location 
and  entry  under  the  mining  laws. 
EFFECTIVE  DATE:  July  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Nelson,  Elko  Field  Office,  3900 
E.  Idaho  St.,  Elko,  Nevada  89801,  702- 
753-0200 

SUPPtEMENTARY  INFORMATION:  The 
segregative  effect  for  the  affected  lands 
was  made  on  July  21, 1966,  pursuant  to 
the  Act  of  May  24,  1928,  as  amended. 
Partial  termination  of  the  segregative 
effect  will  allow  conveyance  by  direct 
sale  of  the  affected  land  to  the  Eiu^ka 
County  Board  of  Commissioners  in 
order  to  alleviate  a  situation  of 
inadvertent  encroachment  by  adjacent 
property  owners. 

Tne  segregative  effect  is  hereby 
terminated  for  the  following  described 
land: 

Mount  Diablo  Meridian,  Nevada 

T.  29  N.,  R.  48  E., 
Sec.  4,.  Lots  14, 15, 18. 


The  area  described  contains  5.13  acres  in 
Eureka  County. 

1.  At  9  a.m.  on  July  29. 1998,  the  land 
described  above  will  be  opeped  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
appUcable  law. 

2.  At  9  a.m.  on  July  29, 1998,  the  land 
described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
apphcable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 

f)rovided  for  such  determinations  in 
ocal  courts. 

Dated:  June  16,  1998. 
David  ;.  Vandenberg, 
Acting  Field  Manager. 
[FR  Doc.  98-17156  Filed  6-28-98;  8:45  am) 

MLUNO  COOC  431»-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
20,  1998.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning 
the  significance  of  these  properties 
imder  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  July  14.  1998. 
Carol  D.  ShuU, 
Keeper  of  the  National  Register. 

ARKANSAS 

Benton  County 

Edwards  Grocery,  20  S.  Second  St.,  Rogers, 
98000852 


UMI 
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Crow  County 

Block.  Isaac.  House.  404  E.  Hamilton  St., 
Wynne.  98000851 

CCMX>RADO 

AluBosa  County 

Sacred  Heart  Catholic  Church,  727  4th  St. 
Alamosa.  98000855 

letfcncm  County 

Arvada  Downtown.  Roughly  bounded  by 
Ralston  Rd..  Teller  Rd..  Grandview  Ave. 
and  Yukon  St..  Arvada.  98000854 

Lariiaer  County 

Edgemont.  1861  Mary's  Lake  Rd.,  Estes  Park. 

FLORIDA 

ClayCeanty 

Clarke.  William.  Estate.  (Orange  Park,  Florida 

N4PS).  103»-1057  Kingsley  Ave..  Orange 

Park.  98000862 
Green,  Joseph,  House  (Orange  Park.  Florida 

MPS),  531  Mcintosh  Ave..  Orange  Park. 

98000860 
Helffrich.  William.  House  (Orange  Park. 

Florida  MPS),  1200  Plainfield  Ave..  Orange 

Park,  98000857 
Orange  Park  Elementary  School  (Orange 

Park,  Florida  MPS),  1401  Plainfield  Ave., 

Orange  Park.  98000858 
Orange  Park  Negro  Elementary  School 

(Orange  Park.  Florida  MPS),  440  Mcintosh 

Ave..  Orange  Park.  98000856 
River  Road  Historic  District  (Orange  Park, 

Florida  MPS).  Jet.  of  River  Rd.  and  Stiles 

Ave.,  Orange  Park.  98000861 
Westcott.  William.  House  (Orange  Park. 

Florida  MPS),  443  Stiles  Ave.,  Orange  Park. 

98000859 

Ormnge  County 

Russell,  Annie,  Theatre.  1000  Holt  Ave.. 
Winter  Park.  98000863 

IOWA 

Enunet  County 

Ellsworth  Ranch  Bridge  (Historic  Highway 
Bridges  of  Iowa  MPS).  130th  St..  over  E 
fork  of  Des  Moines  R.,  Armstrong  vicinity. 
98000869 

Fayett«  County 

Maple  View  Sanitarium.  100  N.  Walnut  St.. 
West  Union.  98000866 

Polk  County 

Highland  Park  Historic  Business  District  at 
Euclid  and  Sixth  Avenues.  Roughly  jet.  of 
Euclis  Ave.  and  Sixth  Ave.,  Des  Moines, 
98000867 

Shelby  County 

Chicago.  Rock  Island  and  Pacific  Railroad 
Stone  Arch  Viaduct.  0.5  mi.  NW  of  jet.  of 
St.  F66  and  Hackberry  Rd.,  Shelby  vicinity, 
98000870 

Story  County 

Briggs  Terrace.  1204  H  Ave.,  Nevada. 
98000868 

Woodbury  County 

Burkam.  Elzy  G.,  House,  1525  Douglas  SL, 
Sioux  aty,  98000864 


Martin,  T.S..  and  Company,  Jet.  of  4th  St  and 
Nebraska  St..  Sioux  City.  98000865 

MASSACHUSETTS 

Plynoutk  County 

Revere  Beach  Reservation  Historic  District. 
Rou^ly  bounded  by  Eliot  Circle.  Revere 
Beadi  Blvd..  Ncnthem  Circle,  and  Atlantic 
Ocean,  Revere.  98000871 

MINNESOTA 

Dakota  County 

Ramsey  Mill  and  Old  Mill  Park,  Jet  of  18th 
St  and  Vermillion  R..  Hastings.  98000872 

NEW  YORK 

Warren  County 

Wiawaka  Holiday  House,  NY  9L,  SE  of  Lake 
George,  Lake  George.  98000874 

NORTH  CAROLINA 

Chathai  County 

Siler  City  High  School,  119  S.  Third  Ave.. 
Siler  aty,  98000873 

TENNESSEE 

Monroe  County 

Owen.  Charles,  House,  1019  Mayes  St. 
Sweetwater.  98000875 

TEXAS 

Ataecoea  County 

Korus  Farmstead,  US-281  at  Farm-to-Market 
Rd.  536.  Leming  vicinity,  98000876 

WISCONSIN 

Dane  County 

Fritz,  John.  Farmstead.  642  Fritz  Rd., 
Montrose.  98000879 

Green  Lake  County 

McClelland— Kasuboski  House.  W404  W. 
Hillside  Rd.,  Berlin,  98000878 

Manitowoc  Cmmty 

Green  Bay  Road  Bridge.  Mill  St  at 
Manitowoc  R.,  Manitowoc  Rapids, 
98000877 

(FR  Doc.  98-17272  Filed  6-26-98;  8:45  am] 

■LLMQCODE  4910-70-U 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Malaria  Vaccine  Development  Program 
Federal  Advlaory  Committee;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  USAID  N4alaria  Vaccine 
Development  Program  (MVDP)  Federal 
Advisory  Committee.  The  meeting  will 
be  held  from  8:30  a.m.to  5  p.m.  on  July 
8. 1998  and  from  8:30  a.m.  to  12  noon 
on  July  10.1998  at  the  Conference  Room 
of  the  Environmental  Health  Project 
located  in  Suite  300. 1611  North  Kent 
Street  in  ArUngton.  Virginia  22209- 
2111. 


The  agenda  will  concentrate  on  the 
activities  of  the  MVDP  over  the  past  six 
months  and  plans  for  the  next  year. 

The  meeting  will  be  open  to  the 
pubUc  unless  it  is  necessary  to  discuss 
prociuement  sensitive  infoimation; 
should  this  be  the  case,  it  will  be 
annoimced  and  the  meeting  closed  at 
the  appropriate  time.  Any  interested 
person  may  attend  the  meeting,  may  file 
written  statements  with  the  Committee 
before  or  after  the  meeting,  or  present 
any  oral  statements  in  accordance  with 
procedures  established  by  the 
Committee,  to  the  extent  that  time 
available  for  the  meeting  permits. 

Those  wishing  to  attend  the  meeting 
or  to  obtain  additional  information 
about  the  USA©  MVDP  should  contact 
Carter  Diggs,  the  designated  Federal 
Officer  for  the  USAID  MDP  Federal 
Advisory  Committee  at  the  Office  of 
Health  and  Nutrition,  USAID/Ci/PHN/ 
HN/EH.  Room  3.07-013,  3rd  floor.  RRB, 
Washington,  DC  20523-3700,  telephone 
(202)  712-5728,  Fax  (202)  216-3702.  or 
e-mail:  cdiggs@usaid.gov. 
Carter  Diggs, 

USAID  Designated  Federal  Officer  (Technical 
Advisor,  Malaria  Vaccine  Development 
Program). 
(FR  Doc.  98-17231  Filed  6-26-98;  8:45  am] 

MUMO  OOOC  •11(-ai-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseaa  Private  Investment 
Corporation;  Agency  Report  Form 
Under  OMB  Review 

AQBCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  April  22,  1998,  in  63  FR 
19946,  at  which  time  a  60-calendar  day 
comment  period  was  annoimced.  This 
comment  period  ended  June  22,  1998. 
No  comments  were  received  in  response 
to  this  notice.  This  information 
collection  submission  has  now  been 
submitted  to  OMB  for  review. 
Comments  are  again  being  solicited  on 
the  need  for  the  information,  its 
practical  utility,  the  accuracy  of  the 
Agency's  burden  estimate,  and  on  ways 
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to  minimize  the  reporting  burden, 
including  automated  collection 
techniques  and  uses  of  other  forms  of 
technology.  The  proposed  form  under 
review  is  summarized  below. 

DATES:  Comments  must  be  received 
within  30-calendar  days  of  this  Notice. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
0MB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 

FOfl  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Carol 
Brock,  Records  Manager,  Overseas 
Private  Investment  Corporation  1100 
New  York  Avenue.  N.W.,  Washington. 
D.C.  20527;  202/336-8563. 

OMB  Reviewer:  Victoria  Wassmer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Docket  Library,  Room 
10102,  725  17th  Street,  N.W., 
Washington,  D.C.  20503,  202/395- 
5871. 

SUMMARY  OF  FORM  UNDER  REVIEW: 

Type  of  request:  Revision. 

Title:  Request  foijiegistration  for 
Political  Risk  Investment  Insurance. 

Form  Number:  OPIC  50. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
Companies  investing  overseas. 

Reporting  Hours:  Vz  hour  per  project. 

Number  of  Responses:  850  per  year. 

Federal  Cost:  $1060  per  year. 

Authority  for  Infonnation  Collection: 
Sections  231  and  234  (a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  OPIC  50  is 
submitted  by  eligible  investors  to 
register  their  intent  to  make 
international  investments,  and 
ultimately,  to  seek  OPIC  insurance.  By 
submitting  Form  50  to  OPIC  prior  to 
making  an  irrevocable  commitment,  the 
incentive  effect  of  OPIC  is 
demonstrated. 

Dated:  )uue  24. 1998. 
Laura  Naide, 

Senior  Counsel,  Department  of  Legal  Affairs. 
(FR  Doc  98-17257  Filed  6-26-^8;  8:45  am) 

SILUNG  COOe  3210-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Department 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Keystone  Sanitation 
Company,  Inc.,  et  al.,  Qvil  Action  No. 
l:CV-93-1482,  was  lodged  on  with  the 
United  States  Court  for  the  Middle 
District  of  Pennsylvania  on  June  23, 
1998. 

The  proposed  consent  decree  pertains 
to  the  Keystone  Sanitation  Superfund 
Site  ("Site"),  located  near  Hanover, 
Pennsylvania.  The  United  States  had 
sued  a  nimiber  of  defendants  pursuant 
to  Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9607,  to  recover 
past  response  costs  incurred  at  the  Site. 
In  the  settlement,  eight  generator 
defendants  agree  to  perform  on-site  and 
off-site  groundwater  remediation  in 
exchange  for  a  site-wide  covenant  not  to 
sue  under  Section  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607,  and 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6673.  They  also  agree  to  pay 
$125,000  toward  natiu^l  resource 
damages  in  exchange  for  a  covenant  not 
to  sue  under  Section  107  of  CERCLA,  42 
U.S.C.  9607,  for  natural  resource 
damages.  The  settling  generator 
defendants  also  agree  to  reimburse 
$13,000  of  the  past  response  costs 
inciured  by  the  Commonwealth  of 
Pennsylvania  in  coimection  with  the 
Site,  and  to  pay  $30,000  toward  state 
natural  resource  damages,  and  in 
exchange  the  Commonwealth  provides 
similar  covenants  not  to  sue  under 
CERCLA.  RCRA.  and  the  state  statutory 
counterparts.  The  settling  generator 
defendants  receive  contribution 
protection  for  matters  addressed  in  the 
settlement,  and  waive  all  existing  claims 
against  the  plaintiffs  and  all  generator  or 
transporter  parties,  as  well  as  future 
claims  for  contribution  as  to  generators 
and  transporters  contributing  less  than 
18,000  cubic  yards  of  municipal  solid 
wastes  to  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 


Keystone  Sanitation  Company,  et  al., 
DOJ  Ref  #  90-11-2-656A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Middle  District  of 
Pennsylvania,  228  Walnut  Street, 
Harrisburg,  PA  17108;  the  Region  HI 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Street, 
Philadelphia,  PA  19107;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4th  Floor.  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  NW..  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$125.00  payable  to  the  Consent  Decree 
Library. 

JoelGroas. 

Chief,  Envimnmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  98-17181  Filed  6-2&-98;  8:45  am] 

BiLLMQ  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

DNA  Advisory  Board  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  thai  the  DNA  Advisory 
Board  (DAB)  will  meet  on  July  16,  1998, 
from  10:00  am  until  4:00  pm  at  The 
Washington  National  Airport  Hilton 
Hotel,  2399  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202.  All  attendees 
will  be  admitted  only  after  displaying 
personal  identification  which  bears  a 
photograph  of  the  attendee. 

The  DAB's  scope  of  authority  is:  To 
develop,  and  if  appropriate,  periodically 
revise,  recommended  standards  for 
quality  assurance  to  the  Director  of  the 
FBI,  including  standards  for  testing  the 
proficiency  of  forensic  laboratories,  and 
forensic  analysts,  in  conducting  analysis 
of  DNA;  To  recommend  standards  to  the 
Director  of  the  FBI  which  specify 
criteria  for  quality  assurance  and 
proficiency  tests  to  be  applied  to  the 
various  types  of  DNA  analysis  used  by 
forensic  laboratories,  including 
statistical  and  population  genetics 
issues  affecting  the  evaluation  of  the 
frequency  of  occiorrence  of  DNA  profiles 
calculated  fit)m  pertinent  population 
database(s);  To  recommend  standards 
for  acceptance  of  DNA  profiles  in  the 
FBI's  Combined  DNA  Index  System 
(CODIS)  which  take  account  of  relevant 
privacy,  law  enforcement  and  technical 
issues;  and.  To  make  recommendations 
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for  a  system  for  grading  proficiency 
testing  performance  to  determine 
whetiier  a  laboratory  is  performing 
acceptably. 

The  topics  to  be  discussed  at  this 
meeting  include:  a  review  of  minutes 
from  the  February  19,  1998,  meeting; 
introduction  of  newly  appointed  Board 
members,  discussion  of  comments  on 
the  DRAFT  Quality  Assurance 
Standards  for  Convicted  Offender  DNA 
Databasing  Laboratories;  discussion  of 
certification;  and  a  discussion  of  topics 
for  the  next  DNA  Advisory  Board 
meeting. 

The  meeting  is  open  to  the  public  on 
a  first-come,  first  seated  basis.  Anyone 
wishing  to  address  the  DAB  must  notify 
the  Designated  Federal  Employee  (DFE) 
in  writing  at  least  twenty- four  hours 
before  the  DAB  meets.  The  notification 
must  include  the  requestor's  name, 
organizational  affiliation,  a  short 
statement  describing  the  topic  to  be 
addressed,  and  the  amount  of  time 
requested.  Oral  statements  to  the  DAB 
will  be  limited  to  five  minutes  and 
limited  to  subject  matter  directly  related 
to  the  DAB's  agenda,  unless  otherwise 
permitted  by  the  Chairman. 

Any  member  of  the  public  may  file  a 
written  statement  for  the  record 
concerning  the  DAB  and  its  work  before 
or  after  the  meeting.  Written  statements 
for  the  record  will  be  furnished  to  each 
DAB  member  for  their  consideration 
and  will  be  included  in  the  official 
minutes  of  a  DAB  meeting.  Written 
statements  must  be  type-written  on  8'/i" 
X  11"  xerographic  weight  paper,  one 
side  only,  and  bound  only  by  a  paper 
clip  (not  stapled).  All  pages  must  be 
numbered.  Statements  should  include 
the  Name.  Organizational  Affiliation. 
Address,  and  Telephone  number  of  the 
author(s).  Written  statements  for  the 
record  will  be  included  in  minutes  of 
the  meeting  immediately  following  the 
receipt  of  the  written  statement,  unless 
the  statement  is  received  within  three 
weeks  of  the  meeting.  Under  this 
circumstance,  the  written  statement  will 
be  included  with  the  minutes  of  the 
following  meeting.  Written  statements 
for  the  record  should  be  submitted  to 
the  DFE. 

Inquiries  may  be  addressed  to  the 
DFE.  Dr.  Dwight  E.  Adams.  Chief. 
Scientific  Analysis  Section,  Laboratory 
Division — Room  3266,  Federal  Bureau 
of  Investigation,  935  Pennsylvania 
Avenue,  NW.  Washington.  DC  20535- 
0001,  (202)  324-4416.  FAX  (202)  324- 
1462 


Dated:  June  22, 1998. 

Dwi^t  E.  Adams, 

Chief,  Scientific  Analysis  Section,  Federal 
Bureau  of  Investigation. 

[FR  Doc.  98-17136  Filed  6-26-98;  8:45  am] 

BIUJNQCOOC  441»-«1-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10483,  «t  aL] 

Proposed  Exemptions;  Van  Ness 
Plastic  Molding  Co.,  Inc. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACnON:  Notice  of  propiosed  exemptions. 

SUMMARY:  This  dociunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  conmients  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5507. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  appUcant  and  the  Department 
within  15  days  of  the  date  of  pubUcation 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  appUcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Van  Ness  Plastic  Molding  Co.,  Inc. 
Emplo3rees'  Money  Purchase  Pension 
Plan  (the  Plan)  Located  in  Belleville,  NJ 

[Application  No.  D-10483] 

Proposed  Exemption 

The  Dep>artment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  making  to  the 
Plan  of  a  restoration  payment  (the 
Restoration  Payment)  with  respect  to 
certain  defaulted  third-party  notes  (Note 
1.  Note  2  and  Note  3;  collectively,  the 
Notes)  by  the  Van  Ness  Plastic  Molding 
Co.,  Inc.  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan;  and  (2) 
the  potential  futiue  receipt  by  the 
Employer  of  recapture  payments  (the 
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Recapture  Payments)  made  to  the  Plan 
pursuant  to  bankruptcy  proceedings 
involving  the  issuer/ assignor  of  the 
Notes. 

This  proposed  exemption  is  subject  to 
the  following  conditions: 

(a)  Mi.  William  Van  Ness,  the  Plan 
trustee  (the  Trustee),  agrees  to  have 
excluded  from  his  individual  account  in 
the  Plan  (the  Account)  any  benefit 
attributable  to  the  Restoration  Payment, 
such  that  the  total  Restoration  Payment 
is  allocated  to  the  Accounts  of  the  other 
Plan  participtmts  and  does  not  include 
any  portion  related  to  the  interest  of  Mr. 
Van  Ness's  Account  in  the  Notes. 

(b)  The  Restoration  Payment,  which  is 
caloilated  based  upon  the  Account 
balances  in  the  Plan  of  participants 
other  than  Mr.  Van  Ness,  covers — 

(1)  The  aggregate  unrecovered 
principal  of  the  Notes  plus  accrued,  but 
impaid,  interest  on  the  Notes  as  of  the 
dates  of  default,  calculated  through 
December  31.  1997, 

(2)  An  additional  amount  representing 
interest  on  the  unrecovered  principal  of 
Notes  2  and  3,  originally  scheduled  for 
maturity  in  1999,  from  January  1998 
until  the  date  the  Restoration  Payment 
is  made:  and 

(3)  Lost  opportunity  costs  associated 
with  Note  1 .  which  was  originally 
scheduled  for  matxirity  in  1997,  from 
January  1998  until  the  date  the 
Restoration  Payment  is  made. 

(c)  Any  Recapture  Payments  are 
restricted  solely  to  the  amounts,  if  any, 
recovered  by  the  Plan  with  respect  to 
the  Notes  in  Utigation  or  otherwise. 

(d)  The  Restoration  Payment  is  made 
to  resolve  potential  claims  for  breach  of 
fiduciary  duty  relating  to  the 
management  of  the  Plan. 

(e)  The  Employer  receives  a  favorable 
ruling  from  the  Internal  Revenue 
Service  (the  Service)  that  the 
Restoration  Payment  does  not  constitute 
a  "contribution"  or  other  payment  that 
will  disqualify  the  Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  nonstandardized 
prototype  money  purchase  pension  plan 
having  96  participants  and  total  assets 
of  $1,831,873.27  as  of  December  31, 
1997.  The  Plan  is  sponsored  by  the 
Employer,  a  New  Jersey  corporation  that 
is  engaged  in  the  manufacture  of  plastic 
molding.  Mr.  William  Van  Ness,  the 
Trustee,  also  serves  as  the  sole 
shareholder  and  president  of  the 
Employer.  As  Trustee,  Mr.  Van  Ness  has 
full  investment  discretion  and  authority 
with  regard  to  Plan  investments  except 
with  respect  to  those  that  are  under  the 
control  of  an  investment  manager. 

2.  Among  the  assets  of  the  Plan  are 
three  notes  that  were  issued  or  assigned 


by  The  Bennett  Fimding  Group,  Inc. 
(Bermett),  an  unrelated  party.  The 
Notes,  which  were  acquired  by  the  Plan 
between  1993  and  1995  at  the  direction 
of  Mr.  Van  Ness,  are  in  the  face  amoimts 
of  $250,000  (Note  1),  $17,688.48  (Note 
2),  and  $13,842.22  (Note  3).  In  order  to 
purchase  the  Notes,  the  Plan  paid 
Bennett  an  aggregate  cash  purchase 
price  of  $281,530.70.  Following 
acquisition,  the  Plan  did  not  incur  any 
servicing  fees  or  costs  in  connection 
with  the  administration  of  the  Notes. 

The  Notes  are  further  described  as 
follows: 

(a)  Note  1  represented  a  contractual  or 
an  insiirable  interest  in  a  pooled 
investment  vehicle  that  was  established 
and  sold  by  Bennett  and  its  subsidiary. 
Resort  Funding,  Inc.,  on  a  non-recoiu^e 
basis  to  accredited  investors.  The 
investment  pool  consisted  of  consumer 
sales  agreements,  leases  and  rental 
agreements,  installment  sales  contracts 
or  consumer  sales  agreements  generated 
by  third  party  business  equipment 
dealers  and  others.  The  amount  of  the 
issue  was  $60  million.  Each  unit  or 
interest  had  a  minimum  purchase  price 
of  $10,000.  The  term  of  each  Investment 
contract  or  "note"  ranged  frxtm  11 
months  to  60  months  and  carried 
interest  at  the  rate  of  approximately  6 
percent  to  9  percent  per  annum. 

On  March  15,  1993,  the  Plan  acquired 
Note  1  from  Bennett  for  the  cash 
purchase  price  of  $250,000.  Note  1, 
which  carried  interest  at  the  rate  of  9 
percent  per  annum,  was  scheduled  to 
mature  on  December  15,  1997.  Interest 
under  Note  1  was  payable  to  the  Plan  in 
monthly  installments  of  $1,875.  with 
payments  commencing  on  April  15, 
1993. 

(b)  Note  2  was  acquired  by  the  Plan 
bom  Bennett  on  August  1.  1995  for  a 
total  pxirchase  price  of  $17,688.48.  Note 
2  had  a  term  commencing  on  September 
30.  1995  and  ending  on  August  30. 
1999.  It  carried  interest  at  the 
annualized  rate  of  9.5  percent.  Principal 
and  interest  were  payable  to  the  Plan  in 
monthly  installments  of  $444.39. 

(c)  Note  3  was  acquired  by  the  Plan 
from  Bennett  on  November  16.  1995  for 
a  total  purchase  price  of  $13,842.22. 
Note  3  had  a  term  commencing  from 
January  15,  1996  until  December  15, 
1999.  It  carried  interest  at  the 
annualized  rate  of  9.5  percent.  Principal 
and  interest  were  payable  to  the  Plan  in 
monthly  installments  of  $337.76. 

Each  Note  was  secured  by  (a) 
equipment  owned  by  Bennett  which 
Bennett  was  leasing  to  unrelated  parties; 
and  (b)  an  assignment  of  the  income 


stream  generated  by  such  leases. '  The 
Employer  and  the  Triistee  believed  that 
the  Notes  were  relatively  low-risk  and 
safe  investments. 

4.  On  or  about  March  29, 1996. 
Beimett  filed  for  Qiapter  1 1  bankruptcy 
protection  in  the  United  States 
Bankruptcy  Court  for  the  Northern 
District  of  New  York  (Case  Nos.  96- 
61376  et  seq.).  Richard  C.  Breeden, 
formerly  the  Chairman  of  the  Securities 
and  Exchange  Commission  (the  SEC), 
was  appointed  Bankruptcy  Trustee  for 
the  Bennett  debtors  on  April  18, 1996. 
Subsequent  to  the  March  29, 1996  filing, 
five  additional  affiUates  of  Beiuiett  filed 
for  Chapter  1 1  protection  and  Mr. 
Breeden  was  again  appointed  as 
Bankruptcy  Trustee  for  these  entities. 

5.  The  Declaration  of  Bankruptcy  by 
the  Bennett  debtors  stemmed  from  a 
lawsuit  by  the  SEC  regarding  alleged 
widespread  fraudulent  practices 
involving  the  Bennett  debtors.  In  this 
regard,  (a)  over  $55  milUon  of  fictitious 
leases  were  sold  to  investors  and  the 
funds  derived  from  investors  were  used 
to  service  these  leases:  (b)  assignments 
made  of  government  leases  were 
typically  illegal  and  ineffective;  and  (c) 
through  certain  "sham"  transactions 
Bennett  appeared  to  be  profitable  while 
it  vns  actually  losing  money. 

6.  The  Plan  filed  a  Proof  of  Claim  (the 
Claim)  in  the  amount  of  $326,355.73  for 
the  "money  loaned  and  purchase  of 
lease/assignments"  in  the  Bennett 
bankruptcy.^  The  Plan's  Claim  was 
classified  as  an  unsecured  nonpriority 
claim,  since  Mr.  Breeden  noted  that 
there  was  no  collateral  or  lien  on  the 
property  of  the  debtor  securing  the 
Claim.  The  Claim  includes  both 
principal  and  interest  payments  on  the 
Notes'  outstanding  balances  from  the 
date  of  the  last  payment  received  in 
1996  through  December  15,  1997.  In  this 
regard,  the  Plan  received  aggregate 
payments  from  Bennett  with  respect  to 
the  Notes  of  $70,396.67.  Such  payments 
can  be  broken  down  as  follows: 

(a)  For  Note  1,  the  Plan  received  a 
final  interest  payment  from  Beimett  in 
March  1996  in  the  amount  of  $1,875  or 
total  interest  payments  of  $67,500. 

(b)  For  Note  2,  the  Plan  received 
monthly  interest  payments  from  Bermett 
imtil  February  1996  in  the  amount  of 
$444.39  or  a  total  payment  of  both 
principal  and  interest  of  $2,221.95. 


'  According  to  the  applicmnt,  the  question  of 
whether  the  Note*  were  alto  secured  by  a  master 
insurance  policy  issued  by  Cenerali  Underwriters, 
Inc.,  an  unrelated  party,  which  guaranteed  the 
income  stream  from  the  leases,  continues  to  be  the 
subject  of  litigation. 

'The  Department  expresses  no  opinion  herein  on 
whether  the  acquisition  and  holding  of  the  Notes 
by  the  Plan  violated  any  of  the  provisions  of  Part 
4  of  Title  1  of  the  Act 
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(c)  For  Note  3,  the  Plan  received 
monthly  interest  payments  until 
February  1996  of  $337.36  or  a  total 
payment  of  both  principal  and  interest 
of  $674.72. 

At  the  time  of  the  Bennett  bankruptcy 
proceedings,  the  amount  of  unrecovered 
principal  for  Notes  1,  2  and  3  were 
$250,000.  $15,825.81  and  $13,363.98, 
respectively. 

7.  Because  of  the  complexity 
surrounding  the  Bennett  debtors' 
bankruptcy,  it  is  unclear  whether  any 
recovery  of  the  Notes  will  occur.  Also, 
due  to  uncertainty  about  whether  the 
Notes  have  actually  been  insured,  the 
applicant  beheves  it  unlikely  that  any 
insurance  company  would  pay 
investors'  claims  (including  individual 
investors  and  retirement  plans]  relating 
to  the  individual  leases  inasmuch  as  the 
insured  is  listed  as  Bennett.  The 
applicant  further  represents  that 
whatever  amount,  it  any,  that  the  Plan 
is  able  to  recover  with  respect  to  the 
Notes  through  the  bankruptcy 
proceedings,  or  otherwise,  it  is  likely  to 
suffer  significant  losses. 

8.  As  stated  in  Representation  1,  as  of 
December  31. 1997,  the  assets  of  the 
Plan  totaled  $1,831,873.27.  This  figure 
reflects  the  fair  market  value  of  the 
Plan's  assets  and  assumes  that  the  Notes 
(plus  accrued  interest)  are  valued  at  $0. 
According  to  the  applicant,  the  exact 
fair  market  value  of  the  Notes  is  not 
ascertainable  at  this  time  as  litigation  is 
ongoing  with  respect  to  this  matter. 

9.  At  present,  the  amount  of 
unrecovered  principal  of  the  Notes  is 
$279,189.79.  In  addition,  the  accrued 
interest  associated  with  the  Notes 
through  the  dates  of  default,  calculated 
through  December  31,  1997  is 
$44,458.89.  In  order  to  avoid  potential 
fiducitiry  claims  by  Plan  participants 
and  others  relating  to  the  Plan's 
investment  in  the  Notes,  the  Employer 
proposes  to  restore  the  losses  to  the  Plan 
by  making  a  "Restoration  Payment." 
Tlierefore,  an  administrative  exemption 
is  requested  from  the  Department. 

10.  The  Restoration  Payment  will 
consist,  in  part,  of  the  aggregate  amount 
of  the  principal  loss  on  the  Notes  (i.e.. 
$279,189.79)  plus  accrued,  but  unpaid, 
interest  (i.e..  $44,458.89).  calculated 
from  the  time  of  default  through 
December  31.  1997,  and  multiplied  by 
58.38  percent,  which  percentage  reflects 
the  interests  in  the  Plan  of  participants 
other  than  Mr.  Van  Ness,  who  has  a 
41.62  percent  interest  in  the  Plan.  In 
other  words,  58.38  percent  of  the 
uiuecovered  principal  and  interest  (or 
$188,946.09)  will  be  paid  to  the 
Accounts  of  the  remaining  Plan 
participants.  The  Restoration  Payment 
will  also  include  an  additional  amount 


representing  accrued  interest  on  the 
unpaid  principal  of  Notes  2  and  3,  for 
the  period  January  1998  until  the  date 
the  Restoration  Payment  is  made,  again 
attributable  to  the  Accounts  of 
participants  in  the  Plan  other  than  the 
Account  of  Mr.  Van  Ness.  Finally,  the 
Restoration  Payment  will  include  the 
lost  opfKjrtunity  costs  with  respect  to 
the  unrecovered  principal  of  Note  1 
from  the  period  of  its  scheduled 
maturity  in  December  1997  and  ending 
with  the  date  immediately  preceding  the 
date  the  Restoration  Payment  is  made, 
again  attributable  to  the  Accounts  of 
participants  in  the  Plan  other  than  the 
Account  of  Mr.  Van  Ness.  Such 
opportunity  costs  will  be  based  on  the 
average  rate  of  return  for  the  Plan, 
excluding  the  Notes,  for  the  years  1995 
through  1997.5 

Assuming  the  Restoration  Payment  is 
made  to  the  Plan  on  June  30.  1998.  the 
applicant  represents  that  the 
opportunity  costs  associated  with  Note 
1  is  $18,302.13  and  would  be  calculated 
as  follows: 

$250,000  (Unrecovered  Principal  of 
Note  1)  X  58.38%  (Plans  Interest  in 
Note  1)  X  12.54%  (Plan's  Average  Rate 
of  Return  for  1995-1997)  =  $18,302.13. 

Again  assuming  the  Restoration 
Payment  is  made  to  the  Plan  on  June  30. 
1998.  the  applicant  represents  that  the 
total  payment  would  be  approximately 
$208,321.87.  Of  this  amount. 

(a)  $188,946.09  would  denote  the 
Restoration  Payment  as  of  December  31. 
1997.  which  would  be  calculated  as 
follows: 
$250,000.00    Note  1  Unrecovered  Prin- 
cifwl 
15,825.81    Note  2  Unrecovered  Prin- 
cipal 
13,363.98    Note  3  Unrecovered  Prin- 
cipal 

S279,189.79    Total  Unrecovered  Principal 
$44,458.89    Accrued  interest  on  Notes 
from  Default  through 
12/31/97 


>  The  average  rate  of  return  earned  by  the  Plan  for 
199S  through  1997  is  12.54  percent.  This  figure 
does  not  include  the  Plan's  investment  in  the  Note*. 
In  a  letter  dated  September  11.  1997,  Mark 
Shemtob,  A.S.A  of  Abar  Pension  Services,  Inc.,  an 
independent  actuarial  and  pension  consulting  firm, 
located  in  Livingston.  New  Jersey,  represented  that 
the  Plan  had  net  investment  earnings  of  $198,126 
in  1995  and  an  average  account  balance  of 
Si, 198. 876.  which  would  result  in  a  16.53  percent 
rate  of  return  for  1995.  In  1996.  Mr.  Shemtob  noted 
that  the  Plan  had  net  investment  earnings  of 
S131.397  and  an  average  account  balance  of 
51.032, 459.  which  would  resuh  in  a  12.73  percent 
rate  of  return  for  that  year. 

By  letter  dated  April  29,  1998,  the  applicant 
noted  that  the  Plan's  rate  of  return  for  the  year  1997 
was  8.41  percent  based  upon  a  telephone 
communication  with  Mr.  Shemtob.  Accordingly, 
the  average  rate  of  return  for  the  Plan  for  the  period 
1995  through  1997  is  12.54  percent. 


$323,648.68    Total  Unrecovered  Principal 
and  Accrued  Interest 
through  12/31/97 
$323,648.68  x  58.38%   (Plan's  Interest   in 
Notes  1,  2  and  3  plus  Accrued  Interest)  s 
$188,946.09: 

(b)  $18,302.13  would  be  attributed  to 
the  opportunity  costs  associated  with 
Note  1  from  January  1998  through  June 
30,  1998,  as  already  calculated  above; 

(c)  $438.86  would  be  attributed  to 
actual  interest  accruing  on  Note  2  from 
January  1998  through  June  30,  1998, 
calculated  as  follows:  $15,825.81  (Note 

2  Unrecovei^  Principal)  x  58.38%    " 
(Plan's  Interest  in  Mote  2)  x  4.75% 
(V2  year  interest)  =  $438.86;  and 

(d)  $634.79  would  represent  the 
additional  interest  accruing  on  Note  3 
from  January  1998  until  June  30,  1998, 
calculated  as  follows:  $13,363.98  (Note 

3  Unrecovered  Principal)  x  58.38% 
(Plan's  Interest  in  Note  3)  x  4.75% 
(V2  year  interest)  =  $634.79. 

11.  Because  Mr.  Van  Ness  has  agreed 
to  have  excluded  from  his  Accoimt  any 
benefit  which  may  be  attributable  to  the 
Restoration  Payment,  each  affected  Plan 
participant  will  have  allocated  to  his  or 
her  Account  in  the  Plan  the  appUcable 
portion  of  the  Restoration  Payment  as 
determined  by  the  third-party  Plan 
administrator.  However,  in  no  event 
will  a  restored  Account  have  assets 
exceeding  the  amount  that  would  have 
been  in  the  Account  of  the  affected  Plan 
participant  but  for  the  loss  due  to  the 
Beimett  bankruptcy. 

The  Plan  will  be  required  to  refund 
the  Restoration  Payment  to  the 
Employer  only  to  the  extent  of  any 
amount  or  amounts  that  the  Plan  is  able 
to  recover  from  Beimett  (the  Recapture 
Payment).  The  Employer  will  bear  all 
expenses  of  prosecuting  the  Plan's 
claims  with  respect  to  the  Notes, 
including  those  relating  to  the  Bennett 
bankruptcy  proceedings,  as  well  as  the 
costs  of  the  exemption  application. 

12.  Coincident  with  its  filing  of  the 
exemption  application,  the  Employer 
requested  a  Private  Letter  Ruling  from 
the  Service  on  the  issues  of  whether  the 
Restoration  Payment  (a)  would 
constitute  a  "contribution"  or  other 
payment  to  the  Plan  subject  to  the 
provisions  of  either  sections  404  or  4972 
of  the  Code;  fb)  would  adversely  affect 
the  qualified  status  of  the  Plan  pursuant 
to  either  Code  sections  401(a)(4)  or  415; 
(c)  would  result  in  taxable  income  to 
affected  Plan  participants  and 
beneficiaries:  and  (d)  would  be 
deductible  in  full  by  the  Employer 
pursuant  to  section  162  of  the  Code.'*  In 


'Section  401(a)(4)  of  the  Code  provides  that 
contributions  made  by  an  employer  to  or  under  a 
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its  ruling  letter  of  March  2.  1998,  the 
Service  stated  that  neither  the  Code  nor 
the  Income  Tax  Regulations  provide 
guidance  on  whether  the  Employer's 
proposed  Restoration  Payment  would 
constitute  a  contribution  under  the 
Code.  However,  in  the  instant  case,  the 
Service  noted  that  the  Restoration 
Payment  would  ensure  that  the  affected 
participants  would  recover  their 
Accoiint  balances  and  place  such 
participants  in  the  position  in  which 
they  would  have  been  in  the  absence  of 
the  Trustee's  decision  to  invest  a 
portion  of  the  Plan's  assets  in  the  Notes. 

The  Service  explained  that  it  was 
reasonable  to  characterize  the 
Restoration  Payment  as  a  "replacement 
payment."  In  this  regard,  the 
replacement  payment  would  be  made  by 
the  Employer  in  response  to  potential 
claims  against  the  Employer  and  those 
individuals  who  were  responsible  for 
investing  the  Plan's  assets  in  the  Notes. 
In  addition,  the  replacement  payment 
would  be  allocated  to  the  Accounts  of 
participants  in  the  Plan  who  had 
incurred  a  principal  loss  as  a  result  of 
the  Note  investment.  Thus,  the  Service 
concluded  that  the  proposed  Restoration 
Payment  (a)  would  not  constitute  a 
contribution  or  other  payment  subject  to 
the  provisions  of  Code  sections  404  or 
4972;  (b)  would  not  adversely  affect  the 
qualified  status  of  the  Plan  pursuant  to 
either  Code  section  401(a)(4)  or  Code 


stock  bonus,  peiuion.  proGt  sharing  or  annuity  plan 
shall  be  deductible  under  section  404  subject  to 
cartain  limitations  contained  therein. 

Section  415  of  the  Code  provide*,  in  relevant 
part,  that  a  trust  which  is  part  of  a  pension.  proRt 
sharing  or  stock  bonuis  plan  shall  not  coiutitute  a 
qualified  trust  under  section  401(a) — 

(A)  in  the  case  of  a  defined  benefit  plan,  the  plan 
provides  for  the  payment  of  benefits  with  respect 
to  a  participant  which  exceeds  the  limitations  of 
subsection  (b).  or 

(B)  in  the  case  of  a  defined  contribution  plan, 
contributions  and  other  additions  under  the  plan 
with  respect  to  any  participant  for  any  taxable  year 
exceed  the  limitations  of  subsection  (c). 

Section  41S(e)  of  the  Code  provides  limitations 
on  employer  contributions  and  benefits  where  an 
individual  is  a  participant  in  both  a  defined  benefit 
and  a  defined  contribution  plan  maintained  by  the 
same  employer. 

Section  1.415-6(b)(2)  of  the  Income  Tax 
Regulations  provide*  that  the  term  "annual 
additions"  includes  employer  contributions  which 
are  made  under  the  plan.  Section  1.415-6(b)(2) 
further  provides  that  the  Commissioner  of  the 
Service  may  treat  transactioiu  between  the  plan  and 
the  employer  or  certain  allocations  to  participants' 
accounts  as  giving  rise  to  annual  additions. 

Section  4972  of  the  Code  imposes  on  an  employer 
an  excise  tax  on  nondeductible  contributions  to  a 
qualified  plan. 

Finally,  section  402(a)  of  the  Code  generally 
provides  that  amounts  held  in  a  trust  that  is  exempt 
from  tax  under  Code  section  501(a)  and  that  is  part 
of  a  plan  that  meets  the  qualification  requirements 
of  Code  section  401(a)  will  not  be  taxable  to 
participants  until  such  time  as  such  amounts  are 
actually  distributed  to  distributees  under  the  plan. 


section  415;  and  (c)  would  not,  when 
made,  result  in  taxable  income  to 
affected  Plan  participants  and 
beneficiaries. 

Finally,  the  ruling  letter  is 
conditioned  on  two  requirements. 
Firstly,  the  Restoration  Payment  must  be 
made  to  resolve  potential  claims  for 
breach  of  fiduciary  duty  relating  to  the 
management  of  the  Plan.  Secondly,  the 
ruling  letter  is  based  on  the 
representation  that  no  pari  of  the 
Restoration  Payment  will  be  added  to 
the  Accoimt  of  the  Trustee. 

13.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
imder  section  408(a)  of  the  Act  because: 
(a)  The  Restoration  Payment  wiU  enable 
the  Plan  to  recover  immediately  the 
impaid  principal  of  the  Notes,  accrued 
interest  and  lost  opportunity  costs;  (b) 
any  Recapture  Payments  will  be 
restricted  solely  to  the  amounts,  if  any, 
recovered  by  the  Plan  with  respect  to 
the  Notes  in  litigation  or  otherwise;  (c) 
the  Employer  has  received  a  fovorable 
ruling  from  the  Service  that  the 
Restoration  Payment  does  not  constitute 
a  "contribution"  or  other  payment  that 
will  disqualify  the  Plan;  (d)  Mr.  Van 
Ness's  Account  mhU  not  share  in  the 
Restoration  Payment  such  that  the  total 
Restoration  Payment  will  be  made  to  the 
Accoimts  of  Plan  participants  other  than 
Mr.  Van  Ness;  and  (e)  the  Restoration 
Payment  will  be  made  to  resolve 
potential  claims  for  breach  of  fiduciary 
duty  relating  to  the  management  of  the 
Plan. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

John  Hancock  Mutual  Life  Insurance 
Company  (JHMLIC)  Located  in  Boston, 
Massachusetts 

(Application  No.  D-104841 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(b)(2)  of  the 
Act  shall  not  apply  to: 

(1)  The  proposed  purchases  and  sales 
of  timber  properties  between  various 
separate  accounts  (the  Accoimts),  such 
as  the  ForesTree  Separate  Account,  that 
are  maintained  by  JHMLIC  and  managed 
by  Hancock  Natural  Resource  Group, 
Inc.  (HNRG),  John  Hancock  Timber 


Resource  Corporation  (JHTRC),  or 
another  Affiliate  of  JHMLIC;  and 

(2)  The  proposed  purchases  and  sales 
of  timber  properties  between  the 
Accounts  where  HNRG  or  another 
Affiliate  of  JHMLIC  serves  as  the 
investment  manager  and  various 
partnerships  (the  Partnerships)  in  which 
JHTRC  or  another  Affiliate  of  JHMLIC  is 
the  general  partner. 

Conditions  and  Definitions 

This  proposed  exemption  is  subject  to 
the  following  conditions: 

1 .  ERISA-Covered  Plans  may 
participate  in  the  proposed  transactions 
only  if  they  have  total  assets  in  excess 
of  $100  million. 

2.  At  least  30  days  prior  to  the 
proposed  transaction,  each  affected 
Customer  invested  in  the  Accounts  or 
Partnerships  participating  in  the 
transaction  will  be  provided  with 
information  regarding  the  timber 
properties  involved  and  the  terms  of  the 
transaction,  including  the  purchase 
price  and  how  the  transaction  would 
meet  the  goals  and  investment  policies 
of  the  Customer.  Notice  of  any  change 
in  the  purchase  price  will  be  provided 
to  the  Customer  at  least  30  days  prior  to 
the  consinnmation  of  the  transaction. 

3.  An  Independent  Fiduciary  will  be 
appointed  by  JHMLIC  or  an  Affiliate  to 
represent  the  interests  of  the  ERISA- 
Covered  Plans  as  follows: 

(a)  Where  the  proposed  transaction 
involves  an  ERISA-Covered  Plan 
(including  a  Pooled  Separate  Account  or 
Partnership  holding  "plan  assets" 
subject  to  the  Act) '  and  a  Non-ERISA 
Plan  or  other  Non-ERISA^Customer,  an 
Independent  Fiduciary  will  be 
appointed  to  represent  the  ERISA- 
Covered  Plan  (or  Pooled  Separate 
Account  or  Partnership),  whether  that 
Account  or  Partnership  is  the  buyer  or 
the  seller  of  a  timber  property  in  the 
proposed  transaction; 

(b)  Where  the  proposed  transaction 
involves  two  ERISA-Covered  Plans  (or 
Pooled  Separate  Accounts  or 
Partnerships  holding  "plan  assets" 
subject  to  the  Act)  and  the  decision  to 
liquidate  the  timber  property  is  the 
result  of  one  or  more  "triggering  events" 
described  below,  an  Independent 
Fiduciary  will  be  appointed  by  JHMLIC 
or  an  Affiliate  to  represent  the 
purcJiasing  plan  (or  Pooled  Separate 
Account  or  Partnership) — i.e.  the 
Buying  Account  or  Buying  Partnership. 
A  "triggering  event"  wiU  exist 
whenever: 

(i)  JHMLIC  or  an  Affiliate  receives  a 
direction  from  the  Customer  to  liquidate 


'See  29  CFR  2510.3-101  for  the  Department's 
definition  of  "plan  assets"  relating  to  plan 
investments. 
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all  of  the  Customer's  Account  or  interest 
in  a  Partnership; 

(ii)  JHMLIC  or  an  Affiliate  receives  a 
request  by  the  Customer  to  liquidate  a 
specified  timber  property;  or 

(iii)  A  liquidation  of  all  of  the  assets 
held  in  the  Selling  Account  or  Selling 
Partnership,  or  a  particular  property 
held  by  such  Account  or  Partnership,  is 
required  under  the  terms  of  the 
investment  contract,  insurance  contract 
or  investment  guidelines  governing  the 
Account  or  Partnership,  and  the 
decision  to  select  any  particular  timber 
property  to  be  sold  is  outside  of  the 
control  of  JHMLIC  and  its  AffiUates;  and 

(c)  Where  the  proposed  transaction 
involves  two  ERISA-Covered  Plans  (or 
Pooled  Separate  Accounts  or 
Partnerships  holding  "plan  assets" 
subject  to  the  Act)  and  there  is  no 
"triggering  event"  as  described  above  in 
Condition  3(b),  an  Independent 
Fiduciary  will  be  appointed  by  JHMLIC 
or  an  AffiUate  for  each  Account  or 
Partnership  involved  in  the  transaction. 

4.  With  respect  to  each  transaction 
requiring  the  participation  of  an 
Independent  Fiduciary  (as  described  in 
Condition  3  above),  the  purchase  and 
sale  of  a  timber  property  shall  not  be 
consummated  unless  the  Independent 
Fiduciary  determines  that  the 
transaction,  including  the  price  to  be 
paid  or  received  for  the  property,  would 
be  in  the  best  interest  of  the  particular 
Account  or  Partnership  involved  based 
on  the  investment  policies  and 
objectives  of  such  Account  or 
Partnership. 

5.  Each  Account  or  Partnership  which 
buys  or  sells  a  particular  timber 
property  pays  no  more  than  or  receives 
no  less  than  the  fair  market  value  of  the 
timber  property  at  the  time  of  the 
transaction,  as  determined  by  a 
qualified  independent  real  estate 
appraiser  experienced  with  the 
valuation  of  timber  properties  similar  to 
the  type  involved  in  the  transaction. 

6.  Each  purchase  or  sale  of  a  timber 
property  between  the  Accounts  or 
Partnerships  is  a  one-time  transaction 
for  cash. 

7.  Each  Account  or  Partnership 
involved  in  the  purchase  or  sale  of  a 
timber  property  pays  no  real  estate 
commissions  or  brokerage  fees  relating 
to  the  transaction. 

8.  JHMLIC  or  an  Affiliate  acts  as  a 
discretionary  investment  manager  for 
the  assets  of  the  Accounts  or 
Partnerships  involved  in  each 
transaction. 

9.  No  purchase  or  sale  transaction  is 
designed  to  benefit  the  interests  of  one 
particular  Account  or  Partnership  over 
another. 


10.  For  purposes  of  this  proposed 
exemption: 

(a)  "Account"  means  a  Separate 
Account  as  defined  below,  including  a 
"Non-Pooled  Separate  Account"  or  a 
"Pooled  Separate  Account"; 

(b)  "Partnership"  means  a  limited 
partnership  with  assets,  that  may  or  may 
not  be  considered  "plan  assets"  subject 
to  the  Act,  for  which  JHTRC  or  another 
Affiliate  of  JHMLIC  is  the  general 
partner  and  HNRG  or  another  Affiliate 
of  JHMLIC  serves  as  investment 
manager; 

(c)  "ERISA-Covered  Plan"  is  an 
employee  benefit  plan  as  defined  under 
section  3(3)  of  the  Act; 

(d)  "Non-ERISA  Plan"  or  "Non-ERISA 
Customer"  means  an  entity  or  investor 
not  covered  by  the  provisions  of  Title  I 
of  the  Act,  such  as  a  governmental  plan, 
a  university  endowment  fund,  a 
charitable  foundation  fund  or  other 
institutional  investor,  whose  assets  are 
managed  in  an  Account  or  Partnership 
for  which  Jlj^LIC  or  an  Affiliate  acts  as 
investment  manager; 

(e)  "Affiliate"  means  any  person 
directly  or  indirectly  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  JHMUC; 

(f)  "Buying  Account"  or  "Buying 
Partnership"  means  the  Account  or 
Partnership  which  seeks  to  purchase 
timber  properties  from  another  Account 
or  Partnership; 

(g)  "Selling  Account"  or  "Selling 
Partnership"  means  the  Account  or 
Partnership  which  seeks  to  sell  timber 
properties  to  another  Account  or 
Partnership; 

(h)  "Independent  Fiduciary"  means  a 
person  or  entity  with  authority  to  both 
review  the  appropriateness  of  the 
proposed  transaction  for  an  Account  or 
Partnership,  that  is  considered  to  hold 
"plan  assets  '  subject  to  the  fiduciary 
responsibility  provisions  of  the  Act, 
based  on  the  investment  poUcy 
established  for  that  Account  or 
Partnership,  and  to  negotiate  the  terms 
of  the  transaction,  including  the  price  to 
be  paid  for  the  timber  property.  An 
individual  or  firm  selected  to  serve  as 
an  Independent  Fiduciary  shall  meet  the 
following  criteria: 

(1)  The  individual  or  firm  may  have 
no  current  employment  relationship 
with  John  Hancock  or  an  Affiliate, 
although  a  prior  employment 
relationship  would  not  disqualify  the 
individual  or  firm; 

(2)  The  individual  or  firm  must  not 
have  received  more  than  five  (5)  percent 
of  its  annual  gross  receipts  during  the 
preceding  calendar  year  from  business 
with  John  Hancock  and  its  Affiliates; 


(3)  The  individual  or  individuals  in 
the  firm  must  have  an  undergraduate  or 
graduate  academic  degree  in  forestry; 

(4)  The  individual  or  individuals  in 
the  firm  must  have  a  minimum  of  five 
(5)  years  experience  and  a  demonstrated 
proficiency  in  timberland  appraisal 
work; 

(5)  The  individual  or  individuals  in 
the  firm  must  have  a  current 
certification  as  a  Member  of  the 
Appraisal  Institute,  a  Senior  Real  Estate 
Analyst  under  the  Society  of  Real  Estate 
Appraisers,  or  a  similar  nationally 
recognized  certification; 

(6)  The  individual  or  firm  must  have 
the  ability  to  access  appropriate 
timberland  sales  comparison  data  and 
make  appropriate  adjustments  to  the 
subject  property;  and 

(7)  The  individual  or  firm  must  not 
have  a  criminal  record  involving  fi'aud, 
fiduciary  standards,  or  securities  laws 
violations; 

(i)  "Separate  Account"  means  a 
segregated  asset  Account  which  receives 
premiums  or  contributions  &x)m 
customers,  including  employee  benefit 
plans  subject  to  the  Act,  in  connection 
with  group  annuity  contracts  and 
funding  agreements,  with  investments 
held  in  the  name  of  JHMLIC,  but  where 
the  value  of  the  contract  or  agreement  to 
the  Customer  (contractholder)  fluctuates 
with  the  value  of  the  investment 
associated  with  such  Account; 

(j)  "Non-Pooled  Separate  Account"  or 
"Non-Pooled  Account"  means  a 
Separate  Account  established  to  back  a 
single  contract  issued  to  one  Customer, 
which  may  be  an  employee  benefit  plan 
subject  to  the  Act; 

(k)  "Pooled  Separate  Account"  or 
"Pooled  Account"  means  a  Separate 
Account  established  to  back  a  group  of 
substantially  identical  contracts  issued 
to  a  number  of  unrelated  Customers, 
including  employee  benefits  plans 
subject  to  the  Act;  and 

(1)  "Customer"  means  a  person  or 
entity  that  acts  as  the  authorized 
representative  for  an  Account  or 
Partnership  involved  in  a  proposed 
purchase  or  sale  of  timber  properties, 
that  is  independent  of  JHMLIC  and  its 
AffiUates. 

Summary  of  Facts  and  Representations 

1.  The  Applicants.  The  applicant  for 
the  exemption  is  John  Hancock  Mutual 
Life  Insurance  Corflpany  of 
Massachusetts  (JHMLIC  or  "John 
Hancock")  on  behalf  of  itself  and  on 
behalf  of  its  indirect  wholly-owned 
subsidiaries,  Hancock  Natural  Resource 
Group,  Inc.  (HNRG)  and  John  Hancock 
Timber  Resource  Corporation  (JHTRC), 
both  Delaware  corporations. 
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John  Hancock  ranks  as  one  of  the 
largest  insurance  companies  in  the 
United  States  and  is  a  registered 
investment  advisor.  John  Hancock  and 
its  subsidiaries  had  total  assets  of 
approximately  $58.6  billion  as  of 
December  31, 1996,  and  assets  under 
management  of  approximately  $107 
billion  as  of  that  date. 

John  Hancock  offers  group  annuity 
contracts  and  funding  agreements  to 
Customers,  including  employee  benefit 
plans  subject  to  the  Act.  Certain  of  these 
contracts  and  agreements  provide  that, 
in  accordance  with  contractholder 
direction,  the  premiimis  or 
contributions  received  from  the 
contractholder  will  be  allocated 
internally  on  the  books  of  John  Hancock 
to  segregated  asset  accounts  or 
"Separate  Accounts."  The  Separate 
Account  investments  are  held  in  John 
Hancock's  name,  but  the  value  of  the 
contract  or  agreement  to  the 
contractholder  fluctuates  with  the  value 
of  the  investments  associated  with  the 
Separate  Account.  The  direct  expenses 
of  managing  the  investments  and  John 
Hancock's  fees  are  charged  against  the 
value  of  the  Separate  Account. 

Separate  Accounts  may  be  estabUshed 
to  back  a  single  contract  issued  to  one 
customer  (a  "Non-Pooled  Separate 
Account").  In  addition,  a  Separate 
Account  may  be  estabUshed  to  back  a 
group  of  substantially  identical 
contracts  issued  to  a  number  of 
unrelated  customers  (a  "Pooled  Separate 
Account"). 

2.  John  Hancock  currently  maintains 
a  number  of  Separate  Accounts  that 
invest  almost  exclusively  in  timberland. 
These  Pooled  and  Non-Pooled  Separate 
Accounts  are  known  as  the  ForesTree 
Separate  Accounts.  The  contractholders 
of  both  the  pooled  and  non-pooled 
ForesTree  Separate  Accounts  include 
both  ERISA-covered  plans  and  non- 
ERISA  governmental  plans.  As  of  July 
1997,  John  Hancock  had  established  a 
total  of  14  such  pooled  and  non-pooled 
ForesTree  Separate  Accoimts  in  which 
32  contractholders  participate. 
Currently,  over  two  million  acres  of 
timberland  are  allocated  to  the 
ForesTree  Separate  Accounts,  and  these 
properties  have  a  fair  market  value  in 
excess  of  $2.3  billion. 

Under  the  applicable  contract  or 
agreement,  John  Hancock  has  the  right 
to  control,  manage  and  administer  each 
Separate  Account,  including  the  sole 
discretion  to  select  and  dispose  of 
investments  in  accordance  with  the 
investment  policy  established  for  the 
Account. 

3.  John  Hancock's  management 
responsibilities  xmder  the  ForesTree 
Separate  Accounts  are  performed  mostly 


by  its  wholly-owmed  subsidiary,  HNRG, 
which  was  established  in  1995.  Prior  to 
its  incorporation  in  1995,  HNRG 
functioned  as  a  division  within  John 
Hancock.  HNRG  ciirrently  manages  2.5 
milUon  acres  of  timberland  valued  at 
approximately  $2.87  billion.  HNRG's 
managed  assets  include  assets  held  in 
the  ForesTree  Separate  Accounts  as  well 
as  assets  managed  through  other 
arrangements.  HNRG  is  responsible  for 
all  decisions  regarding  the  acquisition 
and  disposition  of  timberland  properties 
held  in  the  ForesTree  Separate 
Accounts,  although  such  decisions  must 
be  reviewed  and  approved  by  John 
Hancock's  internal  investment 
committees.  HNRG  also  has  sole 
responsibility  for  the  management  of 
John  Hancock's  timberland  properties, 
including  site  preparation  and 
reforestation,  road  building  and 
construction,  maintenance,  acquisition 
of  insurance  and  payment  of  taxes.  On- 
site  work  is  performed  by  independent 
forest  managers  under  contxact  to 
HNRG. 

4.  Assets  invested  in  the  ForesTree 
Separate  Accoimts  are  managed  by  John 
Hancock  and  HNRG  in  accordance  with 
the  investment  policies  established  for 
the  Accounts.  "The  investment  poUcy  for 
each  Non-Pooled  Account  is  established 
jointly  by  John  Hancock  and  the 
contractholder.  For  each  of  the  Pooled 
Accounts,  the  investment  policy  is 
established  by  John  Hancock  and 
adopted  by  each  contractholder  when  it 
chooses  to  participate  in  a  Pooled 
Account.  Under  the  investment  policy 
of  most  of  the  ForesTree  Separate 
Accounts,  timberland  properties  are 
purchased  or  sold  opportunistically  to 
favor  the  return  of  the  particular 
portfolio.  However,  John  Hancock  states 
that  as  a  practical  matter  the  properties 
allocated  to  the  ForesTree  Separate 
Accounts  are  fairly  illiquid  investments, 
and  are  considered  by  its  customers  to 
be  long-term  investments. 

HNRG  has  estabUshed  certain 
guidelines  that  are  followed  as 
investments  are  acquired  and  allocated 
to  timberland  portfoUos  it  manages, 
including  those  portfolios  for  Accounts 
holding  "plan  assets"  subject  to  the  Act 
such  as  the  ForesTree  Separate 
Accounts.  The  goal  of  these  guidelines 
is  to  enable  HNRG  to  provide  its  cUents 
with  access  to  a  variety  of  timberland 
acquisitions  through  a  fair,  consistent 
and  unbiased  process.  The  central 
element  of  the  procedure  is  a 
determination  of  the  suitabiUty  of  an 
investment  for  a  portfolio.  In  the  event 
that  an  investment  is  suitable  for  more 
than  one  portfolio,  priorities  are  set  in 
accordance  with  an  investment  queue 
procedure. 


HNRG  states  that  the  first  step  in 
determining  portfolio  suitabiUty  is  to 
identify  all  potential  funding  sources  for 
a  pending  acquisition  among  its  existing 
clients.  Each  prospective  participating 
Account  is  evaluated  independently. 
The  client's  investment  policy,  setting 
forth  specific  objectives  and  constraints, 
is  the  primary  determinant  of  whether 
or  not  a  particular  acquisition  is  suitable 
for  allocation  to  the  Accoimt.  The 
portfolio  "fit"  is  based  on  financial 
analysis  that  projects  and  measures 
future  portfolio  performance,  including 
and  excluding  the  pending  acquisition, 
against  estabUshed  performance  targets. 
Performance  targets  may  include  total 
return,  appreciation  and  income. 
Different  levels  of  investment  in  the 
pending  acquisition  are  reviewed. 
Consideration  is  given  to  diversification 
by  geographic  region,  timber  markets 
and  timber  species.  The  proposed 
investment  is  analyzed  to  determine  if 
it  can  be  broken  into  appropriate  parcels 
to  fit  the  cUent  portfolio's  needs. 
Portfolio  investment  recommendations 
are  intended  to  be  consistent  with  the 
standards  defined  by  the  Association  for 
Investment  Management  and  Research 
(AIMR),  a  professional  association 
which  has  adopted  certain  standards  for 
best  practices  by  investment  managers. 

The  amount  of  funding  available  for 
any  potential  acquisition  is  determined 
after  the  portfolio  suitabiUty  analysis 
has  been  completed.  As  a  result,  HNRG 
states  that  when  it  comes  to  funding  an 
acquisition,  one  of  the  following  three 
situations  will  exist:  (i)  The  acquisition 
will  be  undersubscribed  (i.e.  there  are 
not  enough  funds  available  to  acquire 
the  investment);  (ii)  the  acquisition  is 
fully  subscribed  (i.e.  there  are  ample 
funds  available  to  acquire  the 
investment),  or  (iii)  the  acquisition  is 
oversubscribed  (i.e.  cUent  portfolio 
funding  availability  exceeds  the  amount 
needed  to  fund  the  acquisition). 

The  "investment  queue"  sets  the 
priorities  for  utilizing  funds  from 
existing  client  Accounts  in  the  event  an 
investment  is  suitable  for  mere  than  one 
cUent's  portfolio.  The  "investment 
queue"  is  based  on  the  source  of 
available  client  funds  with  the  following 
order  of  priority: 

(a)  Client  funds  conunitted  to  timber 
property  acquisitions,  but  unallocated; 

(b)  Timberland  disposition  proceeds 
designated  for  reinvestment; 

(c)  Cash  flow  from  operations;  and 

(d)  Contingent  funds. 

Within  each  of  the  four  categories  of 
available  funds,  the  length  of  time  that 
the  funds  have  been  available  for 
investment  will  determine  the  level  of 
priority.  For  example,  funds  that  have 
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been  committed  to  an  HNRG  timberland 
investment  program,  but  are 
unallocated,  will  receive  priority 
between  clients  in  the  chronological 
order  of  when  each  commitment  was 
established. 

5.  Customers  that  want  to  use  John 
Hancock's  timber  management  expertise 
typically  invest  in  the  ForesTree 
Separate  Accoimts.  These  customers 
include  both  ERlSA-covered  plans  and 
non-ERISA  plans.  Customers  may  also 
invest  directly  in  Partnerships  that  own 
timber  properties.  In  these  cases,  JHTRC 
is  usually  appointed  the  general  partner 
of  the  Partnership  holding  the  property 
and  HNRG  serves  as  investment 
manager  of  the  Partnership.  These 
management  responsibilities  are 
exercised  in  accordance  with  the 
investment  guidelines  contained  in  the 
partnership  agreements,  which  contain 
HNRG's  investment  selection  and 
allocation  policy  procedures  (as 
described  in  Paragraph  4  above). 

For  piuTTOses  of  this  proposed 
exemption,  both  ForesTree  Separate 
Account  contractholders  and  John 
Hancock's  investment  management 
clients  who  directly  invest  in 
Partnerships  holding  timber  properties, 
including  ERISA-Covered  Plans,  are 
referred  to  as  "Customere". 

The  Transactions 

6.  The  Applicants  state  that  occasions 
may  arise  when  it  is  appropriate  to 
liquidate  timber  property  held  in  an 
Account  or  Partnership,  even  though  the 
property  remains  an  attractive 
investment.  For  example,  a  Customer's 
timber  investments  may  have  so 
increased  in  value  from  its  initial 
investment  that  the  timber-related 
portion  of  the  Customer's  aggregate 
fMjrtfolio  exceeds  the  Customer's  current 
asset  allocation  guidelines  for  that 
investment  class.  In  addition,  a 
Customer  may  request  that  John 
Hancock  liquidate  a  portion  of  its  timber 
portfolio  in  order  to  recognize  some  of 
the  portfolio's  gains,  even  though  the 
particular  timber  parcel  remains  an 
attractive  investment.  John  Hancock 
may  also  conclude  that  a  particular 
timber  parcel,  through  individually  an 
attractive  investment,  is  no  longer 
appropriate  for  the  Customer's  Account, 
in  light  of  the  composition  of  the 
Account,  its  liquidity  needs  and  other 
available  investment  opportunities. 

The  Applicants  state  mat  in  these  and 
other  situations  in  which  timber  parcels 
might  be  sold,  the  parcels  chosen  for 
liquidation  could  be  appropriate 
investments  for  other  Customers.  Under 
the  proposed  exemption,  John  Hancock 
could  satisfy  the  objectives  of  a  Selling 
Account  or  Selling  Partnership  and  a 


Buying  Account  or  Buying  Partnership 
in  a  manner  that  provides  advantages  to 
both  sides  of  the  transaction.  Therefore, 
John  Hancock  requests  an  exemption 
that  would  permit  it  (and  its  Achates) 
to  transfer  timber  parcels  between  its 
Customer  Accounts  and  Partnerships 
under  certain  conditions  and 
procedures  described  herein. 

7.  If  John  Hancock  determines  that  it 
should  hquidate  any  timberland  assets 
held  in  a  Customer's  Account  or 
Partnership,  or  if  as  the  result  of  certain 
"triggering  events"  described  below 
such  a  liquidation  must  occur,  and  John 
Hancock  concludes  that  a  particular 
parcel  of  timberland  to  be  sold  is  an 
appropriate  investment  for  the  portfolio 
of  another  Account  or  Partnership,  John 
Hancock  will  engage  independent 
fiduciaries  (the  I/Fs)  to  represent  the 
interests  of  any  ERISA-Covered  Plans 
involved. 

Under  the  procedures  described  by 
the  Applicants,  an  I/F  will  be  appointed 
by  JHMLIC  or  an  Affihate  to  represent 
the  interests  of  the  ERISA-Covered  Plans 
as  follows: 

(a)  Where  the  proposed  transaction 
involves  an  ERISA-Covered  Plan 
(including  a  Pooled  Separate  Account  or 
Partnerehip  holding  "plan  assets" 
subject  to  the  Act)  and  a  Non-ERISA 
Plan  or  other  Non-ERISA  Customer,  an 
I/F  will  be  appointed  to  represent  the 
ERISA-Covered  Plan  (or  Pooled  Separate 
Account  or  Partnership),  whether  that 
Accoimt  or  Partnership  is  the  buyer  or 
the  seller  of  a  timber  property  in  the 
proposed  transaction. 

(b)  Where  the  proposed  transaction 
involves  two  ERISA-Covered  Plans  (or 
Pooled  Separate  Accounts  or 
Partnerships  holding  "plan  assets" 
subject  to  the  Act)  and  the  decision  to 
liquidate  the  timber  property  is  the 
result  of  one  or  more  "triggering  events" 
described  below,  an  I/F  will  be 
appointed  by  JHMLIC  or  an  AffiUate  to 
represent  the  purchasing  plan  (or 
Pooled  Separate  Account  or 
Partnership) — i.e.  the  Buying  Account 
or  Buying  Partnership.  A  "triggering 
event"  will  exist  whenever: 

(i)  JHMLIC  or  an  Affiliate  receives  a 
direction  from  the  Customer  to  liquidate 
all  of  the  Customer's  Account  or  interest 
in  a  Partnership; 

(ii)  JHMLIC  or  an  Affiliate  receives  a 
request  by  the  Customer  to  liquidate  a 
specified  timber  property;  or 

(iii)  A  liquidation  of  all  of  the  assets 
held  in  the  Selling  Account  or  Selling 
Partnership,  or  a  particular  timber 
property  held  by  such  Account  or 
Partnership,  is  required  under  the  terms 
of  the  investment  contract,  insurance 
contract  or  investment  guidelines 
governing  the  Account  or  Partnership, 


and  the  decision  to  select  any  particular 
property  to  be  sold  is  outside  the  control 
of  JHMLIC  and  its  Affiliates. 

(c)  Where  the  proposed  transaction 
involves  two  ERISA-Covered  Plans  (or 
Pooled  Separate  Accounts  or 
Partnerships  holding  "plan  assets" 
subject  to  the  Act)  and  there  is  no 
"triggering  event",  an  I/F  will  be 
appointed  by  JHMLIC  or  an  Affiliate  for 
each  Account  or  Partnership  involved  in 
the  transaction. 

With  respect  to  each  transaction 
requiring  the  participation  of  an  I/F,  the 
purchase  and  sale  of  a  timber  property 
shall  not  be  consummated  unless  the  1/ 
F  determines  that  the  transaction, 
including  the  price  to  be  paid  or 
received  for  the  property,  would  be  in 
the  best  interest  of  the  particular 
Account  or  Partnership  involved  based 
on  the  investment  pohcies  and 
objectives  of  such  Account  or 
Partnership.  The  I/F  v\rill  have  the 
authority  both  to  review  the 
appropriateness  of  the  proposed 
purchase  or  sale  in  Ught  of  the 
Customer's  investment  poUcy  and  to 
negotiate  the  terms  of  the  transaction, 
including  the  price  to  be  paid  for  the 
property  and  the  allocation  of  the 
transaction  cost  savings  to  the  buyer  and 
seller.'  The  I/F  will  always  be  provided 
with  a  recent  appraisal  of  the  timber 
pro{>erty  obtained  by  HNRG  from  a 
qualified  independent  real  estate 
appraiser  experienced  with  the 
valuation  of  timber  properties  similar  to 
the  type  involved  in  the  transaction. 
Under  the  conditions  of  this  proposed 
exemption,  each  Account  or  Partnership 
which  buys  or  sells  a  particular  timber 
property  must  pay  no  more  than  or 
receive  no  less  than  the  fair  maricet 
value  of  the  timber  property  at  the  time 
of  the  transaction,  as  determined  by  an 
independent  quaUfied  real  estate 
appraiser. 

8.  An  individual  or  firm  selected  to 
serve  as  an  I/F  would  be  required  to 
meet  the  following  criteria: 

(a)  The  individual  or  firm  may  have 
no  ctirrent  employment  relationship 
with  John  Hancock  or  an  AffiUate, 
although  a  prior  employment 
relationship  would  not  disqualify  the 
individual  or  firm; 

(b)  The  individual  or  firm  must  not 
have  received  more  than  five  (5)  percent 
of  its  aimual  gross  receipts  during  the 
preceding  calendar  year  from  business 
with  John  Hancock  and  its  AffiUates; 


*The  Applicants  state  that  generally  all  of  the 
tranMction  expenses  for  the  buyer  and  the  seller 
would  be  saved.  However,  to  the  extent  that  there 
are  any  expenaet  that  cannot  be  avoided,  such 
expenses  would  be  negotiated  between  the 
independent  Rduciary  and  John  Hancock,  or  a 
second  independent  fiduciary,  as  the  case  may  be. 
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(c)  The  individual  or  individuals  in 
the  firm  must  have  an  undergraduate  or 
graduate  academic  degree  in  forestry; 

(d)  The  individual  or  individuals  in 
the  film  must  have  a  minimum  of  five 
(5)  years  experience  and  a  demonstrated 
proficiency  in  timberland  appraisal 
work; 

(e)  The  individual  or  individuals  in 
the  firm  must  have  a  current 
certification  as  a  Member  of  the 
Appraisal  Institute,  a  Senior  Real  Estate 
Analyst  under  the  Society  of  Real  Estate 
Appraisers,  or  a  similar  nationally 
recognized  certification; 

(f)  The  individual  or  firm  must  have 
the  ability  to  access  appropriate 
timberland  sales  comparison  data  and 
make  appropriate  adjustments  to  the 
subject  property;  and 

(g)  The  individual  or  firm  must  not 
have  a  criminal  record  involving  fraud, 
fiduciary  standards,  or  securities  laws 
violations. 

In  addition  to  the  appointment  of  an 
I/F.  the  Applicants  state  that  at  least  30 
days  prior  to  any  transaction,  each 
affected  Customer  involved  with  the 
Accounts  or  Partnerships  participating 
in  the  transaction  will  be  provided  with 
information  regarding  the  timber 
properties  involved  and  the  terms  of  the 
transaction,  including  the  purchase 
price  and  how  the  transaction  would 
meet  the  goals  and  investment  policies 
of  the  Customer.  John  Hancock  will 
provide  an  additional  notice  to 
Customers  should  the  price  of  a  timber 
property  change  following  the  initial 
notice.  The  transaction  will  not  be 
consummated  until  30  days  after  the 
second  notice  has  been  provided. 

Any  Customer  that  is  an  ERISA- 
Covered  Plan  will  be  responsible  for 
monitoring  the  performance  of  John 
Hancock  and  its  Affiliates  as  well  as  the 
I/F,  when  an  I/F  is  required,  to  ensure 
that  the  conditions  of  this  proposed 
exemption  are  met.  The  Apphcants  state 
that  all  ERISA-Covered  Plans  will  be 
large  plans  with  sophisticated 
fiduciaries  capable  of  monitoring  the 
performance  of  the  parties  in  the 
proposed  transaction.  Under  the 
conditions  of  this  proposed  exemption, 
ERlSA-Covered  Plans  may  participate  in 
the  proposed  transactions  only  if  they 
have  total  assets  in  excess  of  $100 
million.  -v 


Justification  for  Transactions 

9.  The  Applicants  represent  that  the 
transfer  of  timber  properties  from  one 
Account  or  Partnership  to  another  will 
have  a  number  of  advantages  to  both  the 
Buying  Account  or  Partnership  and  the 
Selling  Account  or  Partnership. 

First,  when  the  transfer  is  between 
two  of  John  Hancock's  ForesTree 


Separate  Accounts,  it  will  not  require 
the  transfer  of  legal  ownership  of  the 
property.  John  Hancock  has  legal  title  to 
all  assets  allocated  to  its  Separate 
Accounts  and  may  reallocate  these 
assets  among  Separate  Accounts 
without  a  change  in  legal  title.  This 
means  that  significant  transaction  costs 
can  be  avoided,  including  real  property 
transfer  taxes,  title  insurance  p>olicy 
costs,  closing  and  recording  costs  and, 
where  required,  phase  one 
environmental  audits.^  In  addition,  each 
Account  or  Partnership  involved  in  the 
purchase  or  sale  of  a  timber  property 
would  not  pay  any  real  estate 
commissions  or  brokerage  fees  for  the 
transaction.  The  allocation  of  any 
remaining  transaction  costs  would  be 
negotiated  between  the  buyer  and  the 
seHer  for  each  transaction.  Under  the 
transactions  that  would  be  covered  by 
this  proposed  exemption,  the  I/Fs 
would  be  responsible  for  negotiating  the 
allocation  of  any  remaining  transaction 
costs  for  the  Accounts  or  Partnerships 
for  which  they  are  acting. 

Second,  a  transfer  of  timber  properties 
between  the  Accounts  or  Partnerships 
will  often  allow  a  Buying  Account  or 
Partnership  to  invest  its  assets  more 
quickly  and  in  properties  that  might  not 
otherwise  be  available  to  them.  John 
Hancock  believes  that  investors  commit 
to  establishing  a  timberland  investment 
portfolio  because  they  have  identified  a 
ciirrent  need  for  such  an  asset  category. 
Therefore.  John  Hancock  states  that 
once  a  Customer  has  committed  to  a 
ForesTree  Separate  Account  or  to  a 
Partnership,  it  is  important  to  the 
Customer  to  invest  its  funds  as  rapidly 
as  is  prudent.  However,  attractive 
timber  properties  are  relatively  scarce, 
and  allowing  a  transfer  of  timber  parcels 
in  accordance  with  this  proposed 
exemption  would  provide  an 
opportunity  for  the  purchasing 
Customers  to  invest  funds  more  rapidly 
than  would  be  possible  if  the  purchase 
involved  a  seller  having  no  relationship 
to  John  Hancock. 

Third,  the  Applicants  represent  that 
because  HNRG  is  the  manager  of  the 
Selling  Accoxmt's  or  Partnership's 
timber  property,  much  more 
information  about  the  property  would 
be  available  to  a  9fi^ng  Account  or 
Partnership  than  would  be  if  the 
property  were  not  managed  by  HNRG. 


'  For  axampl*.  in  a  transaction  between  Lyons 
Falls  Pulp  &  Paper,  Inc..  aa  seller,  and  a  [HMUC 
Non-Pooled  Separate  Account,  as  buyer,  which 
involved  67,430  acres  of  timberland  that  was  sold 
to  the  Account  for  apprxwimately  S12.1  million  on 
February  14, 1946,  the  total  transaction  coats 
involved  more  than  7.15  percent  of  the  acquisition 
price  or  over  Saes.lSO  (S12.100.000  x  .0715).  This 
figure  excludes  the  New  York  State  Gains  Tax  of 
over  SI  .000.000  that  was  incunsd  by  the  sailer. 


John  Hancock  states  that  this  situation 
reduces  the  risk  to  its  purchasing 
Customers.  In  addition,  because  HNRG 
is  already  familiar  with  the  timber 
property,  the  Buying  Account  or 
Partnership  would  avoid  certain 
expenses  normally  associated  with  the 
purchase  of  a  new  property.  These 
"start-up"  expenses  include  the  costs  of 
lot  management  plan  development, 
aerial  photographs  and  geographical 
information  systems  (CIS)  mapping. 

Finally,  eacn  piirchase  and  sale  of  a 
timber  property  between  the  Accounts 
and/ or  Partnerships  will  be  a  one-time 
transaction  for  cash.  No  purchase  or  sale 
transaction  will  be  designed  to  benefit 
the  interests  one  particular  Account  or 
Partnership  over  another. 

10.  In  summary,  John  Hancock 
represents  that  the  proposed 
transactions  will  meet  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because:  (a)  Each  purchase  or  sale  of  a 
timber  property  between  the  Accounts 
or  Partnerships  will  be  a  one-time 
transaction  for  cash;  (b)  each  affected 
Customer  involved  with  the  Accounts  or 
Partnerships  participating  in  the 
transaction  will  be  provided  with 
information,  at  least  30  days  prior  to  the 
proposed  transaction,  regeirding  the 
timber  properties  involved  and  the 
terms  of  the  transaction,  including  the 
purchase  price  and  how  the  transaction 
would  meet  the  goals  and  investment 
policies  of  the  Customer,  (c)  an  I/F  will 
be  appointed  by  JtAdLIC  or  an  Affiliate 
to  represent  the  interests  of  the  ERISA- 
Covered  Plans  in  the  proposed 
transaction,  unless  the  decision  to 
liquidate  a  timber  property  from  a 
Selling  Accoimt  or  Selling  Partnership 
is  the  result  of  one  or  more  "triggering 
events';  (d)  in  a  transaction  where  an  1/ 
F  is  involved,  the  purchase  or  sale  of  the 
timber  property  shall  not  be 
consummated  unless  the  I/F  determines 
that  the  transaction,  including  the  price 
to  be  paid  or  received  for  the  property, 
would  be  in  the  best  interest  of  the 
particular  Account  or  Partnership 
involved  based  on  the  investment 
policies  and  objectives  of  such  Account 
or  Partnership;  (e)  each  Accoimt  or 
Partnership  which  buys  or  sells  a 
particular  timber  property  will  pay  no 
more  than  or  will  receive  no  less  than 
the  fair  market  value  of  the  timber 
property  at  the  time  of  the  transaction, 
as  determined  by  an  independent 
qualified  real  estate  appraiser,  (f)  each 
Account  or  Partnership  involved  in  the 
purchase  or  sale  of  a  timber  property 
will  pay  no  real  estate  commissions  or 
brokerage  fees  relating  to  the 
transaction;  (g)  no  puix:hase  or  sale 
transaction  will  be  designed  to  benefit 
the  interests  one  particular  Accoimt  or 
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Partnership  over  another,  and  (h) 
ERISA-Covered  Plans  will  be  able  to 
participate  in  the  proposed  transactions 
only  if  they  have  total  assets  in  excess 
of  $100  million. 

FOR  FURTHER  INFORMATION 
CONTACT:  Mr.  E.F.  Williams  of  the 
Dep>artment,  telephone  (202)  219-8194. 
(This  is  not  a  toll-free  number.) 

ACRA  Local  725  Health  &  Welfare 
Fund  (the  Welfare  Plan)  and  ACRA 
Local  725  Pension  Fund  (the  Pension 
Plan;  together,  the  Plans)  Located  in 
Macon,  Georgia 

[Application  Nos.  L-10536  and  D-10537] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836,  32847,  August  10. 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  section  406(b)(2)  of  the 
Act  shall  not  apply  to  the  proposed 
payment  of  interest  by  the  Pension  Plan 
to  tha  Welfare  Plan  on  past  mistaken 
contributions  (the  Mistaken 
Ck}ntributions)  pursuant  to  an 
indemnification  agreement  by  the  Board 
of  Trustees  of  the  Pension  Plan  with 
respect  to  the  Mistaken  Contributions, 
provided  the  following  conditions  are 
satisfied:  (a)  The  Mistaken 
Contributions  occurred  as  a  result  of  an 
inadvertent  clerical  error  committed  by 
the  Plans'  independent  third  party 
administrator;  fb)  the  principal  amoimt 
of  the  Mistaken  Contributions  was 
repaid  as  soon  as  the  error  was 
discovered;  and  (c)  the  amount  of 
interest  to  be  paid  to  the  Welfare  Plan 
by  the  Pension  Plan  has  been 
determined  by  a  third  party  bank  to  be 
the  fair  market  rate  of  interest. 

Sunimary  of  Facts  and  Representations 

1.  The  Welfare  Plan  is  the  ACRA 
Local  725  Health  &  Welfare  Fund  of 
Dade,  Broward  and  Monroe  Counties, 
Florida,  and  the  Pension  Plan  is  the 
ACRA  Local  725  Pension  Fund  of  Dade, 
Broward  and  Monroe  Counties,  Florida. 
Each  Plan  is  maintained  pursuant  to 
Collective  Bargaining  Agreements 
between  Air  Conditioning  Refrigeration 
Associates,  an  employer  association 
representing  various  employers  (the 
Employers),  and  United  Association 
Local  Union  Number  725  (the  Union), 
an  employee  organization  whose 
members  are  covered  by  the  Plan.  The 
Union  represents  individuals  who 
perform,  as  employees  of  the  Employers, 
construction  and  service  work  in  the  air 
conditioning  and  pipe  trades. 


The  Welfare  Plan  provides  health  and 
welfare  benefits  to  participant 
employees  and  their  families.  It  is 
funded  solely  by  Employer 
contributions  and  earnings  thereon.  The 
Welfare  Plan  has  been  in  existence  since 
1961.  As  of  April  30,  1997,  the  Welfare 
Plan  had  674  participants,  and 
approximately  $4,275,000  in  assets. 

The  Pension  Plan  provides  retirement 
and  certain  disability  benefits  to  Plan 
participants  and  survivor  benefits  to 
spouses  and/ or  other  beneficiaries  that 
may  be  designated  by  the  participant  in 
accordance  with  the  Plan's  procedures. 
The  Pension  Plan  has  been  in  existence 
since  1962.  As  of  April  30, 1997  the 
Pension  Plan  had  1,633  participants  and 
assets  of  approximately  $56,100,000. 

2.  The  Boiard  of  Trustees  of  each  Plan, 
all  of  whom  are  individuals  who  serve 
in  that  capacity  for  both  Plans,  had  for 

a  period  of  several  years  retained  the 
services  of  Consolidated  Benefit 
Services,  Inc.  of  Atlanta,  Georgia 
(ConsoUdated)  to  serve  as 
administrative  manager  (the 
Administrator)  for  the  Plans.  Employer 
contributions  are  made  to  the  Pension 
Plan  and  the  Welfare  Plan  as  well  as 
other  trust  funds  and  entities  to  which 
contributions  are  required  to  be  paid 
pursuant  to  the  Collective  Bargaining 
Agreement  between  the  Employers  and 
the  Union.  These  contributions  are 
collected  and  deposited  in  an  escrow 
account  (the  Escrow)  under  the 
supervision  of  the  Administrator.  The 
purpose  of  the  Escrow  is  to  receive  and 
deposit  Employer  contributions,  allow 
for  clearance  of  checks  and  record  each 
Employer  contribution  to  the  Plans  in  a 
timely  fashion.  Sums  received  by  the 
Escrow  are  then  allocated  to  the 
appropriate  accounts.  Thus,  the 
appropriate  amount  of  contributions 
due  to  the  Welfare  Plan  are  normally 
allocated  and  paid  to  the  Welfare  Plan 
accounts,  and  the  appropriate  amount  of 
contributions  due  to  the  Pension  Plan 
are  normally  allocated  and  paid  to  the 
Pension  Plan  accounts. 

3.  In  approximately  September,  1996, 
the  Board  of  Trustees  of  each  Plan  was 
advised  that  the  parent  corporation  of 
Consolidated,  Harrington  Benefit 
Corporation  (Harrington),  which  was 
also  the  parent  corporation  of  American 
Benefit  Plan  Administrators,  Inc. 
(ABPA),  had  been  acquired  by  Health 
Services.  Inc.  (Health  Services),  a  public 
company.  After  the  acquisition  of 
Harrington  by  Health  Services,  all 
administrative  record-keeping  for  the 
Plans  was  transferred  from  the  Atlanta 
office  of  Consolidated  to  the  IDallas 
office  of  ABPA. 

4.  In  August  1997,  the  independent 
accountant  for  the  Plans  (the  Auditor), 


in  the  course  of  conducting  a  routine 
annual  audit,  discovered  that  in 
November  1996,  ABPA,  as  the 
Administrator  for  the  Plans,  withdrew 
from  the  Escrow  and  transferred  to  the 
accounts  of  the  Pension  Plan,  sums 
which  were  in  excess  of  the  proper 
contributions  allocated  to  the  Pension 
Plan  by  the  Employers.  This  excess 
payment  created  a  shortfall  in  the 
proper  contributions  to  the  Welfare 
Plan.  This  process  continued  to  occur  in 
subsequent  months.*  For  purposes  of 
this  proposed  exemption,  all  excess 
amounts  of  money  erroneously  allocated 
to  the  Pension  Plan  during  this  period 
of  time  are  described  herein  as  "the 
Mistaken  Contributions".  The  apphcant 
represents  that  payments  from  the 
Escrow  to  the  Pension  Plan  were 
utiUzed  by  ABPA  to  pay  current 
disbursements  by  the  Pension  Plan, 
including  such  items  as  ciurrent  pension 
benefits  and  ongoing  operational 
expenses.  Nonetheless,  ail  financial 
reports  from  ABPA  to  the  Trustees  of 
each  Plan  erroneously  reflected  the 
proper  contributions  being  allocated  to 
the  Pension  Plan  and  the  Welftire  Plan. 
These  erroneous  financial  reports,  rather 
than  documentation  showing  the  actual 
amounts  transferred  to  the  Pension  Plan, 
were  dehvered  to  the  respective  Boards 
of  Trustees.  Accordingly,  the  Boards  of 
Trustees  of  the  Plans  were  not  aware  of 
the  fact  that  sums  of  money  were  being 
allocated  erroneously  to  the  Pension 
Plan  from  the  Escrow.  The  Trustees 
were  notified  by  the  Auditor  in  late 
August,  1997.  At  that  time,  inunediate 
instructions  were  made  to  correct  the 
Mistaken  Contributions. 

5.  On  October  29,  1997,  all  excess 
sums  paid  erroneously  to  the  Pension 
Plan  were  repaid  to  the  Welfare  Plan. 
The  period  of  delay  between  the  time  of 
discovery  of  the  error  (i.e.,  August, 
1997)  and  its  correction  was  the  time 
required  by  the  Auditor  to  accurately 
investigate  and  calculate  the  amount 
necessary  to  correct  the  error.  The  total 
amount  of  the  Mistaken  Contributions 
was  $796,983.29.  This  amount 
represented  approximately  18.6%  of  the 
Welfare  Plan's  assets  and  1.4%  of  the 
Pension  Plan's  assets. 


*  In  this  regard,  the  Department  note*  that  wction 
404(a)  of  the  Act  requires,  among  other  things,  that 
a  fiduciary  discharge  his  duties  with  respect  to  a 
plan  solely  in  the  interest  of  the  participants  and 
beneficiaries  and  with,  the  care,  skill,  prudence  and 
diligence  under  the  circumstances  then  prevailing 
that  a  prudent  man  acting  in  a  like  capacity  and 
hmiliar  with  such  matters  would  use  in  the 
conduct  of  an  enterprise  of  a  like  character  and  with 
like  aims.  With  respect  to  the  actions  and  omissions 
of  ABPA,  the  Department  notes  that  no  relief  would 
be  provided  under  the  proposed  exemption  for  any 
violation  of  the  general  fiduciary  provision*  of  Part 
4  of  Title  I  of  the  AcL 
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6.  The  applicants  represent  that  since 
the  Mistaken  Contributions  were  the 
result  of  unintended  erroneoxis 
allocations  by  the  Administrator  of 
contributions  by  the  Employers,  they 
may  be  considered  to  come  within 
section  403(c)(2)(A)(ii)  of  the  Act.  which 
would  permit  the  return  of  the 
contributions  within  6  months  after  the 
plan  administrator  discovered  that  the 
contributions  were  made  by  a  mistake  of 
fact  or  law.*  As  a  result,  the  applicants 
are  not  seeking  an  exemption  for  the 
Mistaken  Contributions  or  the 
repayment  of  their  principal  amount. 
Rather,  the  applicants  are  requesting  an 
exemption  merely  for  the  proposed 
payment  of  interest  by  the  Pension  Plan 
to  the  Welfare  Plan  in  connection  with 
the  treatment  of  these  transactions  as 
"Mistaken  Contributions"  in  order  to 
make  the  Welfare  Plan  "whole"  for  the 
Pension  Plan's  use  of  the  money  that 
was  erroneously  allocated  by  ABPA 
from  the  Escrow  to  the  Pension  Plan. 

7.  In  addition  to  the  Pension  Plan's 
repayment  of  the  principal  amount  of 
the  Mistaken  Contributions  to  the 
Welfare  Plan,  the  Board  of  Trustees  of 
the  Pension  Plan  now  proposes  to  pay 
interest  to  the  Welfare  Plan  pursuant  to 
an  indemnification  agreement  (the 
Indemnification)  with  the  Board  of 
Trustees  of  the  Welfare  Plan.  The 
Indemnification  consists  of  an 
agreement  to  pay  a  reasonable  rate  of 
interest  on  the  total  amount  of  the 
Mistaken  Contributions  to  reimburse  the 
Welfare  Plan  for  lost  income.  The 
interest  rate  to  be  paid  by  the  Pension 
Plan  will  be  established  as  a  fair  market 
rate  by  an  independent  bank.  The 
Liberty  Bank  (the  Bank)  in  Macon. 
Georgia,  was  contacted  for  the  purpose 
of  establishing  such  a  market  rate.  The 
Bank  is  an  independent  bank  which  has 
no  other  relationship  with  the  Plans. 
The  Bank  represents  that  an  appropriate 
rate  for  such  Mistaken  Contributions 
would  be  8.25  to  8.5%  per  annum. 
Accordingly,  the  Trustees  of  both  Plans 
have  agreed  to  utiUze  the  rate  of  8.5% 
per  annum  to  reimburse  the  Welfare 
Plan  for  losses  relating  to  the  period  of 
time  it  was  denied  access  to  the  assets 
(i.e..  $796,983.29). 

8.  The  appUcants  represent  that  the 
Trustees  of  the  Plans  have  repeatedly 
requested  ABPA  to  provide  a  written 
explanation  of  the  manner  in  which  the 
Mistaken  Contributions  occurred,  but 
ABPA  has  failed  to  provide  any 
response.  Due  to  dissatisfaction  with 
ABPA's  performance,  the  Trustees 


*The  Oepartnient  expresses  no  opinion  in  this 
proposed  sxemption  as  to  whether  the 
contributions  are  subject  to  section  4b3(c)(2KA)(ii) 
of  the  Act. 


terminated  ABPA's  services  effective 
August  31, 1997,  and  appointed  a  new 
administrative  manager.  Core 
Management  Resources,  Inc.,  of  Macon, 
Georga. 

9.  The  applicants  represent  that  no 
participant  in  either  Plan  experienced 
any  reduction,  deferment  or  delay  in 
receipt  of  any  benefit  due  from  either 
Plan  as  a  result  of  the  errors.  All  benefits 
and  expenses  of  each  Plan  were  paid  in 
a  timely  fashion  by  each  respective  Plan 
in  the  ordinary  cotirse  of  its  business. 

10.  In  summary,  the  applicants 
represent  that  the  subject  transactions 
satisfy  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The 
Mistaken  Contributions  were 
inadvertent  transfers  that  occxirred 
solely  through  the  errors  of  the  Plans' 
independent  third  party  administrator. 
ABPA;  (b)  the  Pension  Plan  repaid  the 
principal  amount  of  the  Mistaken 
Contributions  to  the  Welfare  Plan  as 
soon  as  possible  after  the  error  was 
discovered  and  properly  calculated  by 
the  Auditor;  (c)  the  amount  of  interest 
to  be  paid  to  the  Welfare  Plan  on  the 
Mistaken  Contributions  has  been 
determined  by  an  independent  bank 
(i.e. .  the  Bank)  as  a  fair  market  rate  of 
interest  to  reimburse  the  Welfare  Plan 
for  losses  relating  to  the  period  of  time 
it  was  denied  access  to  the  assets 
erroneously  allocated  to  the  Pension 
Plan;  and  (d)  no  participant  in  either  the 
Welfare  Plan  or  the  Pension  Plan 
experienced  any  reduction,  deferment 
or  delay  in  receipt  of  any  benefit  due 
bom  the  Plan  as  a  result  of  the 
transactions. 

FOR  FURTHER  INFORMATION 
CONTACT:  Gary  H.  Lefkowitz  of  the 
Department,  telephone  (202)  219-8881. 
(This  is  not  a  toll-free  nimiber.) 

WiUiam  M.  Hitchcock  SERF  (DB)  (the 
Plan)  Located  in  Houston,  Texas 

[Application  No.  D-10605] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  32847, 
August  10,  1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of 
67.466  shares  of  stock  (the  Stock)  in 
Thoratec  Laboratories,  Inc.  (Thoratec)  to 
WiUiam  M.  Hitchcock  (Mr.  Hitchcock), 
a  disquaUfied  person  with  respect  to  the 
Plan,  provided  the  following  conditions 
are  satisfied:  (a)  The  sale  is  a  one-time 


transaction  for  cash;  (b)  the  Plan  pays  no 
sales  commissions  or  other  expenses  in 
connection  with  the  transaction;  (c)  the 
Plan  receives  the  fair  market  value  of 
the  Stock,  as  determined  by  reference  to 
its  most  ciurent  listed  price  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  National 
Market  System  (NASDAQ)  at  the  time  of 
the  transaction;  and  (d)  Mr.  Hitchcock  is 
the  only  Plan  participant  to  be  affected 
by  the  transaction,  and  he  desires  that 
the  transaction  be  consummated.  ■<> 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  self- 
employed  retirement  plan  with  one 
participant.  Mr.  Hitchcock,  who  is  the 
sole  owner  of  the  Plan  sponsor.  The 
Plan  sponsor  is  a  sole  proprietorship 
which  is  engaged  in  the  business  of 
consulting.  Mr.  Hitchcock  is  also  the 
Plan's  trustee.  As  of  March  18.  1998.  the 
Plan  had  $468,873  in  total  assets. 

2.  On  February  14. 1994.  the  Plan 
purchased  2.400  shares  of  the  Stock  at 

a  price  of  $2.03  per  share  (i.e..  for  a  total 
of  $4,872).  On  April  5, 1995,  the  Plan 
purchased  200.000  shares  of  the  Stock  at 
a  price  of  $1.30  per  share  (i.e..  for  a  total 
of  $260,000).  On  June  10,  1996.  the 
Stock  underwent  a  reverse  stock  split  of 
1/3  and.  as  a  result,  the  Plan  currently 
holds  67.466  shares  of  the  Stock.  Mr. 
Hitchcock  is  a  director  of  Thoratec,  and 
together  he  and  the  Plan  own  1.8%  of 
Thoratec. ' '  The  Stock  currently 
constitutes  approximately  93%  of  the 
Plan's  assets.'^  The  Stock  is  publicly 
traded  on  the  NASDAQ. 


*o  Since  Mr.  Hitchcock  is  the  sole  owner  of  the 
Plan  sponsor  and  the  only  participant  in  the  Plan, 
there  is  no  jurisdiction  under  Title  I  of  the  Act 
pursuant  to  29  CFR  2510.3- 3(b).  However,  there  is 
jurisdiction  under  Title  D  of  the  Act  pursuant  to 
section  4975  of  the  Code.  . 

' '  In  this  proposed  exemption,  the  Deportment  is 
expressing  no  opinion  as  to  whether  the  Plan's 
acquisitions  of  the  Stock  constituted  a  prohibited 
transaction  under  section  4975  of  the  Code,  nor  is 
the  Department  herein  proposing  relief  for  any 
prohibited  transaction  which  may  have  occurred  as 
a  result  of  such  acquisitions  of  the  Stock  by  the 
Plan.  However,  the  purchases  and  holding  of  the 
Stock  by  the  Plan  raise  questions  under  section 
4975(c)(1)(D)  and  (E)  of  the  Code.  Section 
4975(c)(l)(0)  and  (E)  of  the  Code  prohibits  the  use 
by  or  for  the  benefit  of  a  disqualified  person  of  the 
assets  of  a  plan  and  prohibits  a  fiduciary  from 
dealing  with  the  assets  of  a  plan  in  his  own  interest 
or  for  his  own  account.  K4r.  Hitchcock,  as  a  director 
of  Thoratec,  may  have  had  an  interest  in  the 
acquisitions  and  holding  of  the  Stock  which  may 
have  affected  his  best  judgment  as  a  flduciory  of  the 
Plan.  In  such  circumstances,  the  transactions  may 
have  violated  section  497S(c)(l)(D)  and  (E)  of  the 
Code.  See  Advisory  Opinion  90-20 A  (June  15. 
1990).  Accordingly,  to  the  extent  there  were 
violations  of  section  4975(c)(1)(D)  and  (E)  of  the 
Code  with  respect  to  the  purchases  and  holding  of 
the  Stock  by  the  Plan,  the  Department  is  extending 
no  relief  for  these  transactions  herein. 

"The  Department  notes  that  the  Internal  Revenue 
Service  has  token  the  view  thot  if  o  plan  is  exposed 
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3.  Mr.  Hitchcock  now  proposes  to 
purchase  the  Stock  from  the  Plan  for 
cash.  No  commissions  or  other  expenses 
will  be  paid  by  the  Plan  in  cormection 
with  the  sale.  The  Plan  will  receive  the 
fair  market  value  of  the  Stock,  as 
determined  by  its  most  current  listed 
price  on  the  NASDAQ  at  the  time  of  the 
sale.  On  March  12,  1998,  the  Stock  was 
trading  at  a  price  of  $7.00  per  share. 
Therefore,  based  upon  this  per  share 
trading  price.  Mr.  Hitchcock  would  have 
paid  the  Plan  $472,262  for  the  Stock 
(67,466  shares  times  $7.00  per  share). 

4.  Mr.  Hitchcock  represents  that  the 
proposed  sale  would  be  advantageous  to 
the  Plan  because  it  would  increase  the 
Plan's  liquidity  and  diversify  the  Plan's 
assets.  In  addition,  66,666  shares  of  the 
Stock  owned  by  the  Plan  are 
unregistered  and  subject  to  certain  sale 
restrictions  under  Rule  144  of  the 
Securities  and  Exchange  Commission 
(SEC).  The  restricted  Stock  can  be 
disposed  of  only  in  a  private  placement 
or  in  the  public  market  over  a  period  of 
years  under  the  timing  and  volume 
restrictions  of  SEC  Rule  144.  As  a  result, 
all  of  the  Plan's  shares  of  the  Stock  may 
not  be  sold  on  the  open  market  at  the 
present  time.  These  shares  of  the  Stock 
were  purchased  by  the  Plan  in  a  private 
placement.  However,  in  any  sale  of  the 
Plan's  shares  to  a  third  party  in  a  private 
placement,  the  purchaser  would 
probably  demand  a  significant  discount 
off  the  NASDAQ  listed  price  in  order  to 
acquire  the  shares.  Therefore,  by  selling 
all  of  the  Stock  to  Mr.  Hitchcock  for  the 
most  current  listed  price  for  each  share 
of  the  Stock  on  the  NASDAQ,  the  Plan 
will  receive  a  premium  for  its  shares  at 
the  time  of  the  transaction. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  4975(c)(2) 
of  the  Code  because:  (a)  The  sale  is  a 
one-time  transaction  for  cash;  (b)  no 
commissions  or  other  expenses  will  be 
paid  by  the  Plan  in  connection  with  the 
sale,  (c)  the  Plan  will  receive  the  fair 
market  value  of  the  Stock,  as 
deteonined  by  its  most  current  listed 
price  on  the  NASDAQ  at  the  time  of  the 
sale;  and  (d)  Mr.  Hitchcock  is  the  only 


to  the  risk  of  large  losses  because  of  the  lack  of 
diversiflcation  and  the  speculative  nature  of 
investments  made  by  the  Plan,  such  an  investment 
strategy  may  raise  questions  in  regard  to  the 
exclusive  benefit  rule  under  section  401(a)  of  the 
Code.  For  example,  see  Rev.  Rul.  73-532,  1973-2 
C.B.  128,  which  states,  among  other  things,  that  the 
safeguards  and  diversity  that  a  prudent  investor 
would  adhere  to  must  be  present  in  order  for  the 
"exclusive-benefit-of-employees"  requirement  to  be 
met.  However,  the  Department  is  expressing  no 
opinion  in  this  proposed  exemption  regarding 
whether  violations  of  section  401(a)  of  the  Code 
occurred  as  a  result  of  the  Plan's  acquisition  of 
investments  that  may  be  speculative  in  nature,  such 
as  the  purchase  of  the  Stock. 


Plan  participant  to  be  affected  by  the 
transaction,  and  he  desires  that  the 
transaction  be  consummated. 

Tax  Consequences  of  the  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan,  and 
therefore  must  be  examined  under  the 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(8)(4),  404  and  415. 

Notice  to  Interested  Persons:  Since 
Mr.  Hitchcock  is  the  only  Plan 
participant  to  be  affected  by  the 
proposed  transaction,  the  Department 
has  determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  within  30  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  E)epartment, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 


(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 

.  representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  23rd  day  of 
June  1998. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(PR  Doc.  9&-17135  Filed  6-26-98:  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is  giving  pubfic  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  July  29.  1998. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attn:  Ms.  Maya  Bernstein.  Desk 
Officer  for  NARA.  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13).  NARA  invites  the 
general  public  and  other  Federal- 
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agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  April  14,  1998  (63  FR  18235).  No 
comments  were  received.  NARA  has 
submitted  the  described  information 
collection  to  OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Military  Personnel  Records 
(MPR)  Customer  Satisfaction  Survey. 

OMB  number  3095-OOXX. 

Agency  form  number:  N/A. 

Type  of  review:  Regular. 

Affected  public:  Federal,  state  and 
local  government  agencies,  veterans, 
and  individuals  who  write  the  Military 
Personnel  Records  (MPR)  facility  for 
information  from  or  copies  of  official 
military  personnel  files. 

Estimated  number  of  respondents: 
21,333. 

Estimated  time  per  response:  15 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  writes  to  MPR 
requesting  information  from  official 
military  personnel  files). 

Estimated  total  annual  burden  hours: 
5,333  hoius. 

Abstract:  The  information  collection 
is  prescribed  by  EO  12862  issued 
September  11,  1993,  which  requires 
Federal  agencies  to  survey  their 
customers  concerning  customer  service. 
The  general  purpose  of  this  data 
collection  is  to  initially  support  the 
business  process  reengineering  (BPR)  of 
the  MPR  reference  service  process  and 
then  provide  MPR  management  with  an 
ongoing  mechanism  for  monitoring 
customer  satisfaction.  In  particular,  the 
purpose  of  the  proposed  MPR  Customer 
Satisfaction  Survey  is  to  (1)  provide 
baseline  data  concerning  customer 
satisfaction  with  MPR's  reference 
service  process,  (2)  identify  areas  within 
the  reference  service  process  for 
improvement,  and  (3)  provide  MPR 
management  with  customer  feedback  on 
the  effectiveness  of  BPR  initiatives 
designed  to  improve  customer  service  as 


they  are  implemented.  In  addition  to 
supporting  the  BPR  effort,  the  proposed 
MPR  Customer  Satisfaction  Survey  will 
help  NARA  in  responding  to 
performance  planning  and  reporting 
requirements  contained  in  the 
Government  Performance  and  Results 
Act  (GPRA). 

Dated:  June  23, 1998. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Besources  and 
Information  Services. 
(FR  Doc.  98-17213  Filed  6-26-98;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 

ADMINISTRATION 

Space  Planning  for  the  National 
Archives  and  Records  Administration; 

Public  Meeting 

The  National  Archives  and  Records 
Administration  annoimces  the  following 
meetings: 

—Thursday,  July.  9. 1998,  from  1  p.m. 
to  3  p.m.  at  the  National  Archives  and 
Records  Administration,  Mid  Atlantic 
Region  (Center  Qty  Philadelphia),  900 
Market  Street,  Philadelphia,  PA 
19107-4292.  For  further  information 
call  215-671-9027  or  e-mail 
james.mouat@philfrc.nara.gov. 

— Thiu^ay,  July  30, 1998,  from  7  p.m. 
to  9  p.m.  at  the  National  Archives  and 
Records  Administration,  Southeast 
Region,  1557  St.  Joseph  Avenue,  East 
Point,  GA  30344-2593.  For  further 
information  call  404-763-7477  or  e- 
mail 
james.mcsweeney^tlanta.nara.gov. 

This  is  a  series  of  meetings  at  which 
NARA  is  seeking  public  input  for  a 
study  of  its  space  needs  for  the  next  10 
years.  NARA  representatives  will 
explain  the  reasons  for  undertaking  a 
space  plan,  its  objectives,  and  the 
planning  process,  and  will  invite 
comments  and  answer  questions.  In 
addition  to  helping  NARA  with  its 
planning,  this  meeting  is  part  of  a 
National  Performance  Review  initiative 
called  Conversations  With  America:  My 
Government  Listens.  NARA  luges 
everyone  interested  to  attend. 

Reservations  are  not  required.  The 
meetings  will  be  open  to  the  public. 

Dated:  )uiie  22.  1998. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  98-17215  Filed  6-26-98;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  deletion  of  the 
following  item  from  the  previously 
announced  closed  meeting  (Federal 
Register,  Vol.  63,  No.  118,  page  33735, 
Friday,  June  19,  1998)  scheduled  for 
Tuesday,  June  23,  1998. 

3.  Administrative  Action  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

The  Board  voted  unanimously  that 
agency  business  required  that  this  item 
be  deleted  from  the  closed  agenda  and 
that  no  earlier  announcement  of  this 
change  was  possible. 

The  National  Credit  Union 
,  Administration  Board  also  determined 
that  its  business  required  the  addition  of 
the  following  two  items  to  the  closed 
agenda. 

6.  Administrative  Action  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

7.  Administrative  Action  under 
Sections  120  and  209  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions  (6),  (9)(B)  and  (10). 

The  Board  voted  unanimously  that 
agency  business  required  that  these 
items  be  considered  with  less  than  the 
usual  seven  days  notice,  that  they  be 
closed  to  the  public,  and  that  no  earlier 
axmouncement  of  these  changes  were 
possible. 

The  previously  annoimced  items 
were: 

1.  Administrative  Action  under 
Section  205  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemption  (8). 

2.  Administrative  Actions  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (4), 
(7)  and  (8). 

3.  Administrative  Action  under  gart 
704  of  NCUA's  Rules  and  Regulations, 
Closed  pursuant  to  exemption  (8). 

4.  Administrative  Action  under  Part 
745  of  NCUA's  Rules  and  Regulations. 
Closed  piusuant  to  exemption  (6). 

5.  Four  (4)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2),  (5),  (6), 
(9)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  98-17304  Filed  6-24-98;  5:08  pm) 
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NUCLEAR  REGULATORY 
COMMISSiON 

[Docket  No*.  50-369  and  50-370] 

Duke  Energy  Corporation;  Notice  of 
Consideration  of  Issuances  of 
Amendn>ents  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17  issued  to  Duke  Energy 
Corporation  (the  Licensee)  for  operation 
of  the  McGuire  Nuclear  Station,  Units  1 
and  2,  located  in  Mecklenburg  County, 
North  Carolina. 

The  proposed  amendments  would 
revise  Figure  5.1-1  of  the  Technical 
Specifications  (TS)  to  show  the  location 
of  the  new  meteorological  tower.  The 
proposed  TS  change  does  not  change 
the  related  TS  Section  5.1.1. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  land  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  involves  the 
location  of  the  meteorological  tower. 
The  meteorological  tower  is  mainly 
used  for  post-accident  radiological 
release  assessment  and  does  not  impact 
the  initiation  or  mitigation  of  previously 
analyzed  accidents.  No  change  in 
routine  or  accident  radioactive  release 
diffusion  estimate  methods  is  made.  The 
new  location  is  approximately  twice  as 
far  as  the  old  location  from  the  reactor 
buildings.  Within  a  radius  of  60  meters 
of  the  new  location,  there  is  no 
significant  structiu*  that  the  tower  can 


reach  if  it  falls  down.  A  fall  of  the  tower 
due  to  natural  or  man-made  causes  will 
not  adversely  affect  Category  I  structures 
such  as  the  reactor  buildings,  axixihary 
building,  spent  fuel  pool  buildings, 
diesel  generator  buildings,  and  control 
room.  These  structures  have  been 
analyzed  for  effect  from  tornado 
missiles  comparable  to  or  more  severe 
than  those  possibly  generated  from  a 
failed  tower.  The  results  of  these 
analyses  showed  that  no  safety  limit 
was  exceeded  due  to  tornado  missiles. 
The  new  location  and  tower  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  change  involves  the 
location  of  the  meteorological  tower. 
The  new  tower,  like  the  old  one,  is 
separated  from  other  systems  in  the 
plant.  No  physical  changes  to  other 
systems  or  changes  in  methods 
governing  normal  plant  operation  are 
made  as  a  result  of  this  proposed 
change.  Failure  of  the  new  tower  due  to 
either  man-made  or  natural  causes 
should  not  create  any  new  effects  than 
those  described  above. 

The  new  location  and  tower  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

No.  The  proposed  change  involves  the 
location  of  the  meteorological  tower. 
The  proposed  change  does  not  involve 
any  physical  change  to  other  systems  in 
the  plant  and  has  no  impact  on  any 
safety  analysis  assumptions.  Therefore, 
this  change  does  not  involve  a  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 


result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conmiission  may  issue  the  Ucense 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Conunission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  df 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW.,  Washington,  IX. 

The  fiUng  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  29,  1998,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  pubUc 
dociunent  room  located  at  the  J.  Murrey 
Atkins  Library,  University  of  North 
Carolina  at  Charlotte,  9201  University 
City  Boulevard,  Charlotte,  North 
Carolina.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
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Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afTected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  imdec  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and  to  Mr. 
Albert  Carr,  Duke  Energy  Corporation. 
422  South  Church  Street.  Charlotte. 
North  Carolina,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  March  3.  1998,  as 
supplemented  by  letters  dated  April  24 
and  May  7.  1998,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  J.  Murrey 
Atkins  Library,  University  of  North 
Carolina  at  Charlotte.  9201  University 


City  Boulevard,  Charlotte,  North 
Carolina. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of)une  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frank  Rlnaldi. 

Project  Manager,  Project  Directorate  11-2, 
Division  of  Reactor  Projects— l/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  98-17217  Filed  6-2&-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-295  and  50-304] 

Commonwealth  Edison  Company;  Zion 
Nuclear  Power  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  FaciUty  Operating 
License  Nos.  DRP-39  and  DRP-48, 
issued  to  Commonwealth  Edison 
Company  (ComEd,  the  licensee),  for 
operation  of  the  Zion  Nuclear  Power 
Station.  Units  1  and  2.  located  in  Lake 
Covmty.  Illinois. 

Enviroiunental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  March  12. 1998, 
ConoEd  requested  an  exemption  from 
certain  requirements  of  10  CFR  50.71, 
"Maintenance  of  records,  making  of 
reports."  for  Zion  Nuclear  Power 
Station.  Units  1  and  2.  The  proposed 
action  would  permit  ComEd  to  extend 
the  time  interval  for  the  submittal  of 
Zion  Station's  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  next 
Zion  Nuclear  Power  Station  Final  Safety 
Analysis  Report  (FSAR)  update  is  due  in 
July  1998.  The  proposed  exemption 
would  allow  this  date  to  be  extended  to 
December  1998. 

The  Need  for  the  Proposed  Action 

Pxursuant  to  10  CFR  50.34(b)  each 
application  for  a  license  to  operate  a 
faciUty  shall  include  an  FSAR.  This 
report  shall  include  information  that 
describes  the  facility,  presents  the 
design  bases  and  the  limits  on  its 
operation  and  presents  a  safety  analysis 
of  the  structure,  systems  and 
components  of  the  faciUty.  This 
information  and  description  is  needed 
to  permit  understanding  of  the  system 
designs  and  their  relationships  to  safety 
evaluations.         

Piu^uant  to  10  CFR  50.71(e)  all  light 
water  nuclear  power  reactors  shall 


UMI 


Federal  Register / Vol.  63,  No.  124 /Monday,  June  29,  1998 /Notices 


35295 


update  their  FSARs  periodically. 
According  to  10  CFR  50.71(eK4),  the 
time  interval  for  the  subsequent  FSAR 
updates  must  not  exceed  24  months. 
The  last  full  update  of  the  Zion  UFSAR 
was  submitted  to  the  NRC  on  July  5, 
1996.  Consequently,  the  next  update 
would  be  required  to  be  submitted  no 
later  than  July  1998.  However,  ComEd  is 
requesting  an  exemption  from  this 
requirement  to  allow  them  to  update  the 
FSAR  to  reflect  the  present  condition  of 
the  units. 

By  letters  dated  February  13, 1998, 
and  March  9. 1998,  ComEd  informed  the 
NRC  that  Zion  Nuclear  Power  Station, 
Units  1  and  2,  have  permanently  ceased 
operations  and  both  units  are 
completely  defueled  and  all  fuel  has 
been  placed  in  the  spent  fuel  pool  for 
long-term  storage.  By  letter  dated  May  4, 
1998,  the  NRC  acknowledged  Zion's 
permanent  cessation  of  power  operation 
and  permanent  removal  of  fuel  from  the 
reactor  vessels. 

Many  of  the  systems  and  components 
previously  required  for  safety  are  no 
longer  needed  because  the  Zion  units 
are  permanently  shut  down.  Therefore, 
updating  the  current  FSAR  will  provide 
a  description  of  components  and 
systems  that  are  no  longer  relevant  to 
safety.  Instead  ComEd  has  proposed  and 
committed  to  prepare  and  submit  an 
update  to  the  FSAR  reflecting  the 
permanently  defueled  condition  of  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
by  December  31,  1998.  This  update  will 
become  Zion's  Defueled  Safety  Analysis 
Report  (DSAR). 

Because  ComEd's  board  decision  on 
January  14,  1998,  to  shut  down  Zion 
was  unexpected,  ComEd  staff  did  not 
have  adequate  time  to  develop  the 
DSAR.  Therefore,  ComEd  is  requesting 
an  extension  of  the  update  interval  to 
allow  sufficient  time  to  develop  and 
submit  the  DSAR.  In  their  letter  dated 
March  12,  1998,  ComEd  stated  that 
many  of  the  technical,  administrative, 
and  management  resources  needed  to 
develop  a  DSAR  are  the  same  as  those 
that  would  be  involved  in  updating  the 
FSAR.  Consequently,  updating  the 
cvirrent  FSAR  by  July  1998  would  result 
either  in  a  delay  in  developing  a  DSAR 
or  in  the  expenditure  of  significant 
additional  resources  to  develop  a  DSAR 
while  preparing  an  UFSAR  submittal  in 
parallel. 

Based  on  the  information  provided 
above,  the  extension  of  time  interval 
from  July  1998  to  December  1998  for  the 
submittal  of  the  UFSAR  would  have  no 
impact  on  the  ability  of  systems, 
structures  and  components  to  perform 
the  safety  functions  required  with  the 
plant  permanently  shut  down,  nor 
would  it  affect  the  safety  of  activities 


conducted  with  the  facility  in  this 
condition.  The  proposed  time 
exemption  will  not  affect  the  potential 
for  undesirable  impacts  to  the 
environment. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  involves 
administrative  activities  unrelated  to 
plant  operation. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probabiUty  or 
consequences  of  accidents  or  result  in  a 
change  in  occupational  or  offsite  dose. 
Therefore,  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  action. 

Tne  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluents  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Envirormiental 
Statement  for  the  Zion  Nuclear  Power 
Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  Jime  18, 1998,  the  staff  consulted 
with  the  Illinois  State  official,  Frank 
Niziolek  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  envirormiental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  prop>osed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 


dated  March  12,  1998,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docujnent  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Waukegan  Public  Library,  126  N. 
County  Street,  Waukegan,  Illinois 
60085. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  June,  1998.  m 

For  the  Nuclear  Regulatory  Commission. 
RaminR.  Aasa, 

Project  Manager,  Project  Directorate  lD-2, 
Division  of  Reactor  Projects  Ul/N,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  9&-17219  Filed  6-26-98;  8:45  am) 

BIUJNQ  COM  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctwt  No.  5O-30S] 

Uteine  Yankee  Atomic  Power  Company, 
Maine  Yanltee  Atomic  Power  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  FaciUty  Operating  License 
No.  DPR-36,  a  Ucense  held  by  the 
Maine  Yankee  Atomic  Power  Company 
(MYAPC  or  the  Ucensee).  The 
exemption  would  apply  to  the  Maine 
Yankee  Atomic  Power  Station,  a 
permanently  shutdown  plant  located  at 
the  MYAPC  site  in  Lincoln  County, 
Maine. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
modify  security  requirements  to 
eliminate  certain  equipment,  to  relocate 
certain  equipment,  to  modify  certain 
procedures,  and  reduce  the  nvunber  of 
armed  responders,  due  to  the 
permanently  shutdown  and  defueled 
status  of  the  Maine  Yankee  fadUty. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
November  25, 1997.  TTie  requested 
action  would  grant  an  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  Physical  Protection 
of  Licensed  Activities  in  Nuclear  Power 
Plant  Reactors  against  Radiological 
Sabotage." 

The  Need  for  the  Proposed  Action 

Maine  Yankee  was  shut  down  in 
December  1996.  On  August  7, 1997,  the 
licensee  informed  the  Commission  that 
it  had  decided  to  permanently  cease 
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operations  at  Maine  Yankee  Atomic 
Power  Station  and  that  all  fuel  had  been 
pennanently  removed  from  the  reactor. 
In  accordance  with  10  CFR  50.82(a)(2), 
the  certifications  in  the  letter  modified 
the  faciUty  operating  license  to 
pennanently  withdraw  MYAPC's 
authority  to  operate  the  reactor  and  to 
load  fuel  in  the  reactor  vessel.  In  this 
permanently  shutdown  condition,  the 
iiciUty  poses  a  reduced  risk  to  public 
nealth  and  safety.  Due  to  this  reduced 
risk,  certain  requirements  of  10  CFR 
73.55  are  no  longer  appropriate.  An 
exemption  is  required  &x>m  portions  of 
10  CFR  73.55  to  allow  the  licensee  to 
implement  a  revised  Defueled  Security 
Plan  that  is  appropriate  for  the 
permanently  shutdown  and  defueled 
reactor  facility. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  The 
Commission  concludes  that  exemption 
from  certain  portions  of  10  CFR  73.55 
are  acceptable  given  the  reduced 
consequences  of  the  threat  to  a  defueled 
reactor  site  with  respect  to  public  health 
and  safety  from  an  act  of  sabotage 
resulting  in  the  release  of  radioactive 
material  contained  in  the  spent  fuel. 

The  proposed  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  ciunulative  occupational 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  with  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  impacts  associated  with  the 
proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternative 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  The 
principal  alternative  to  the  action  would 
be  to  deny  the  request.  Denial  of  the 
exemption  request  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 


the  propxjsed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  Operation  of  Maine  Yankee 
Atomic  Power  Station,  (July  1972). 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  14. 1998,  the  NRC  staff 
consulted  with  Mr.  Patrick  Dostie  of  the 
State  of  Maine,  Department  of  Hiunan 
Services,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  Ucensee's  letter,  dated 
November  25,  1997,  which  is  available 
for  public  inspection  at  the  Commission 
Public  Document  Room.  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC,  and  at  the  Local  Public 
Document  Room  at  the  Wiscasset  Public 
Library.  High  Street,  Post  Office  Box 
367,  Wiscasset,  Maine  04578. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  )une  1998. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non- Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  9&-17218  Filed  6-26-98;  8:45  am] 

Btt.UNQ  COOC  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  70-7001 ;  70-7002] 

Procedures  for  Managing  Gaseous 
Diffusion  Plant  Backtit  Requirements; 
Notice  of  Availability 

On  March  26.  1997.  the  U.S.  Nuclear 
Regulatory  Commission  (NRC) 
published  a  notice  of  availability  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards  (NMSS)  Policy  and 
Procedures  Letter  1-53.  "GDP  Plant 
Specific  and  Generic  Backfit 
Management."  This  policy  and 
procedures  letter  contains  guidance  and 
criteria  for  implementing  the  Gaseous 


Diffusion  Plant  backfit  requirements  of 
10  CFR  Part  76.76. 

NRC  received  pubUc  comments  on 
NMSS  Pohcy  and  Procedures  Letter  1- 
53.  and  has  issued  a  revised  version. 
This  revised  policy  and  procedures 
letter  is  available  for  inspection  at  the 
NRC  Public  Docxmient  Room,  2120  L 
Street  NW  (lower  level).  Washington, 
DC;  the  Paducah  Public  Library.  555 
Washington  Street,  Paducah,  Kentucky 
42003  (Docket  No.  70-7001);  and  the 
Portsmouth  Public  Library,  1220  Gallia 
Street.  Portsmouth.  Ohio  45662  (Docket 
No.  70-7002). 

For  further  information,  contact  Tom 
Wenck.  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
ex:  20555.  telephone  (301)  415-8088. 

Dated  at  Rockville,  Maryland  this  15th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Acting  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc  98-17216  Filed  6-26-98;  8:45  am] 

8U.LM0  COOE  7SM-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Plant  License  Renewal;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
July  16.  1998.  Room  T-2B3.  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Thursday.  July  16,  1998 — 8:30  a.m.  until 

the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
NRC  staffs  activities  associated  with 
license  renewal,  proposed  staffs  plans 
and  schedule  for  reviewing  the  license 
renewal  application  and  related  safety 
issues.  The  Subcommittee  will  also 
discuss  the  ACRS  involvement  in 
reviewing  the  license  renewal  submittal 
and  related  matters.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurreoce  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
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be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
p>ersons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer.  Dr. 
Medhat  El-Zeftawy  (telephone  301/415- 
6889)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  June  23,  1998. 
S«in  Duraiswuny, 
Chief,  Nuclear  Reactors  Bmnch. 
(FR  Doc.  9d-17220  Filed  6-26-98;  8:45  am) 

BILUNQCOOC  75aO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Reliability  and  Probabilistic  Risk 
Assessment;  Notice  of  Meeting 

The  ACRS  Subcommittee  on 
Reliability  and  ProbabiUstic  Risk 
Assessment  will  hold  a  meeting  on  July 
17, 1998,  Room  T-2B3.  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Friday,  July  17,  1998-8:30  a.m.  imtil  the 

conclusion  of  business 

The  Subcommittee  will  discuss  issues 
in  the  Staff  Requirements  Memorandum 
dated  April  20,  1998,  regarding 
situation-specific  cases  where 


probabilistic  risk  assessment  (PRA) 
results  and  insights  have  improved  the 
existing  regulatory  system  and  specific 
areas  in  which  PRA,  when  appUed 
properly,  can  have  a  positive  impact  on 
the  regulatory  system.  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Dunng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  considtants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer,  Mr. 
Michael  T.  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EDT).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  June  23,  1998. 
Sam  Duraiswuny, 
Chief.  Nuclear  Reactors  Branch. 
[FR  Doc.  98-17221  Filed  6-26-98;  8:45  am] 
BtLUNG  COOE  75M-01-P 


POSTAL  RATE  COMMISSION 

Postal  Facility  Visit 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  visit. 


SUMMARY:  Arrangements  have  been 
made  for  members  of  the  Commission 
and  certain  advisory  staff  members  to 
visit  the  Postal  Service's  facility  in 
Merrifield,  Virginia.  The  purpose  is  to 
observe  mail  processing,  including 
management  op>erating  data  system 
(MODS)  data  collection.  Information 
obtained  during  the  visit  will  assist 
Commissioners  and  staff  in  the 
execution  of  their  duties. 
DATES:  The  tour  is  scheduled  for 
Monday,  June  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
.  Steven  L.  Sharfman,  General  Counsel, 
(202) 789-6820. 

SUPPt.EMENTARY  INFORMATION:  A  report 
of  the  visit  will  be  filed  in  the 
Commission's  Docket  Room. 

Authority:  39  U.S.C.  404(b),  3603,  3622- 
3624,  3661.  3662. 

Dated:  June  23, 1998. 
Margaret  P.  Crenshaw,    . 
Secretory. 
IFR  Doc.  98-17164  Filed  6-26-98;  8:45  am] 

MLLJNQ  COM  7710-FW-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Prop«sal(s) 

(1)  CoUection  titie:  Certification 
Regarding  Rights  to  Unemployment 
Benefits. 

(2)  Fonn(s)  submitted:  Ul-45. 

(3)  OMB  Number:  3220-0079. 

(4)  Expiration  date  of  current  OMB 
clearance:  9/30/1998. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households,  business  or  other  for  profit. 

(7)  Estimated  annual  number  of 
respondents:  1,950. 

(8)  Total  annual  responses:  2,900. 

(9)  Total  annual  reporting  hours:  487. 

(10)  CoUection  description:  In 
administering  the  disquahfication  for 
the  voluntary  leaving  of  work  provision  - 
of  Section  4  of  the  Railroad 
Unemployment  Insurance  Act,  the 
Railroad  Retirement  Board  investigates 
an  unemployment  claim  that  indicates 
the  claimant  left  voluntarily.  The 
certification  obtains  information  needed 
to  determine  if  the  leaving  was  for  good 
cause. 
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Additional  Information  or  Comments 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Qiuck  Mierzwa, 
Oearance  Officer. 
(FR  Doc.  9«-17230  Filed  6-28-98;  8:45  am) 
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SECumnES  and  exchange 

COMMSSXX 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington. 
DC  20549. 

Extension:  Rule  17a-5,  Form  X-17A- 
5.  SEC  File  No.  270-155;  OMB  Control 
No.  3235-0123,  Rule  17a-5{c).  SEC  File 
No.  270-199.  OMB  Control  No.  3235- 
0199;  Rule  17a-7.  SEC  FUe  No.  270- 
147.  OMB  Control  No.  3235-0131. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  1 7a-5  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
("Act")  is  the  basic  reporting  rule  for 
brokers  and  dealers,  and  Form  X-17A- 
5.  the  Financial  and  Operational 
Combined  Uniform  Single  Report,  is  the 
basic  dociunent  for  reporting  the 
financial  and  operational  condition  of 
securities  brokers  and  dealers. 

The  sta^  estimates  that  approximately 
7,765  respondents  respond  to  this 
collection  of  information  39,895  times 
annually,  with  a  total  burden  of  12 
"hours  for  each  response,  based  upon 
past  submissions.  The  staH  estimates 
that  the  average  number  of  hours 
necessary  to  comply  with  the 
requirements  of  Rule  17a-5  is  478.740 
hours.  The  average  cost  per  hour  is 
$100.  Therefore,  the  total  cost  of 
compliance  for  the  respondents  is 
$47,874,000. 


Rule  17a-5(c)  under  the  Exchange  Act 
requires  certain  brokers  and  dealers  to 
provide  statements  of  financial 
condition  to  their  customers.  It  is 
estimated  that  approximately  750  broker 
and  dealer  respondents  inciu'  an  average 
burden  of  294,444  hours  per  year  to 
comply  with  this  rule. 

Rule  17a-7  under  the  Exchange  Act 
requires  non-resident  brokers  or  dealers 
to  maintain  in  the  United  States 
complete  and  current  copies  of  books 
and  records  required  to  be  maintained 
under  any  rule  adopted  under  the  Act. 
Alternatively.  Rule  17a-7  provides  that 
the  non-resident  brokers  or  dealers  may 
sign  a  written  undertaking  to  furnish  the 
requisite  books  and  records  to  the 
Commission  upon  demand. 

There  are  approximately  86  non- 
resident brokers  and  dealers.  Based  on 
the  Conunission's  experience  in  this 
area,  it  is  estimated  that  the  average 
amount  of  time  necessary  to  preserve 
the  books  and  records  in  the  United 
States  eis  required  by  Rule  17a-7  is  one 
hour  per  year.  Accordingly,  the  total 
burden  is  86  hours  annually. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell.  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street.  NW 
Washington,  DC  20549. 

Dated:  ]una  22, 1998. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-17235  Filed  6-28-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReieMe  34-401 12;  File  No.  600-24] 

Self-Regulatory  Organizations;  Delta 
Clearing  Corp.;  Notice  of  Filing  and 
Order  Approving  a  Request  for 
Extension  of  Jemponry  Registration 
as  a  Clearing  Agency 

)une  23.  1998. 

Notice  is  hereby  given  that  on  ]\ine 
12,  1998.  Delta  Clearing  Corp.  ("DCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  an 
application  pursuant  to  Section  19(a)  of 
the  Seciirities  Exchange  Act  of  1934 
("Act") '  to  extend  EXX's  temporary 
registration  as  a  clearing  agency.'  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  extend  DCC's 
temporary  registration  as  a  clearing 
agency  through  July  31,  1999. 

On  January  12,  1990.  pursuant  to 
Sections  17A  and  19(a)  of  the  Act  ^  and 
Rule  17Ab2-l(c)  thereunder.*  the 
Commission  granted  DCC's  application 
for  registration  as  a  clearing  agency  on 
a  temporary  basis  for  a  {>eriod  of  thirty- 
six  months.'  Since  that  time,  the 
Commission  has  extended  DCC's 
temporary  registration  through  July  31, 
1998.«  DCC  now  requests  that  the 
Commission  grant  an  extension  of  DCC's 
temporary  registration  as  a  clearing 
agency,  subject  to  the  same  terms  and 
conditions  expressed  in  previous  orders 
granting  and  extending  CXX's  temporary 
registration.'  for  a  period  of  twelve 
months  or  for  such  longer  period  as  the 
Commission  deems  appropriate. 

One  of  the  primary  reasons  for  DCC's 
registration  as  a  clearing  agency  was  to 
enable  it  to  provide  for  the  safe  and 
efficient  clearance  and  settlement  of 
transactions  involving  the  over-the- 
coimter  trading  of  options  on  U.S. 
Treasury  securities.  Since  that  time,  the 
Commission  has  approved  DCC's 
request  to  provide  clearance  and 
settlement  services  for  repurchase 
agreement  transactions  involving  U.S. 


M5U.S.C78«(a). 

'  Latter  from  Stephen  K.  Lynner,  Delta  Clearing 
Corp.  Qunall.  199«). 

•  15  U.S.C  78q-l  and  78a(a). 

♦  17  CFR  240.17Ab2-l(c). 

'Securities  Exchange  Act  Release  No.  2761 1 
Oanuary  12,  1990).  55  FR  1890.  Prior  to  a  1996 
name  change,  DCC  was  named  Delta  Government 
Options  Corp. 

*  Securities  Exchange  Act  Release  Nos.  38869 
(July  24.  1997)  62  FR  40871  (extension  until  July 
31,  1998):  31856  (February  11.  1993).  58  FR  9005 
(extension  until  January  12.  1995);  35198  (January 
6.  1995).  60  FR  3286  (extension  until  January  31. 
1997);  and  38224  (January  31.  1997).  62  FR  5869 
(extension  until  July  31. 1997). 

'  Supra  note  6. 
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Treasury  securities  as  the  underlying 
instrument."  Currently,  repurchase 
agreement  transactions  constitute  the 
majority  of  the  transactions  cleared  by 
DCC. 

As  a  part  of  its  temporary  registration, 
DCC  was  granted  a  temporary 
exemption  from  the  requirements  of 
Section  17A(b)(3)(C),"  which  requires 
that  the  rules  of  a  clearing  agency  assure 
the  fair  representation  of  its 
shareholders  or  members  and 
participants  in  the  selection  of  its 
directors  and  administration  of  its 
affairs.  While  Commission  staff  and 
DCC  staff  have  had  ongoing  discussions 
on  DCC's  proposed  method  of 
complying  with  Section  17A{b){3)(C), 
the  Commission  beUeves  that  the  issue 
of  DCC's  compliance  with  the  fair 
representation  requirements  should  be 
completely  resolved  before  DCC 
receives  permanent  registration  as  a 
clearing  agency  under  Section  1 7A(b)  of 
the  Act.  10 

In  light  of  EKDC's  past  performance, 
the  Commission  believes  that  DCC 
complies  with  the  statutory 
prerequisites  for  registration  as  a 
clearing  agency  contained  in  Section 
17A(b)(3)  of  the  Act  except  for  the  fair 
representation  requirement  discussed 
above."  Therefore,  the  Commission 
believes  that  DCC  should  continue  to  be 
registered  on  a  temporary  basis. 
Comments  received  during  DCC's 
temporary  registration  will  be 
considered  in  determining  whether  DCC 
should  receive  permanent  registration  as 
a  clearing  agency. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
Copies  of  the  application  and  all  written 
comments  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  All  submissions  should  refer  to 
the  File  No.  600-24  and  should  be 
submitted  by  July  29.  1998. 

It  is  therefore  ordered,  pursuant  to 
Section  19(a)  of  the  Act.  that  DCC's 
registration  as  a  clearing  agency  (File 
No.  600-24)  be  and  hereby  is 
temporarily  approved  through  July  31, 
1999. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Mu-garet  H.  McFarland, 

Depu  ty  Secretary. 

fFR  Doc.  98-17234  Filed  6-26-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ftotoase  No.  34-40109;  File  No.  SR-NASD- 
97-T7] 

SeH-Regulatory  Organizations; 
Nationai  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
the  Arbitration  of  Employment 
Discrimination  Claims 

)une  22.  1998. 
I.  Introduction 

On  October  17.  1997.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  by  and 
through  its  wholly  owned  subsidiary 
NASD  Regulation,  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)l)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
amend  Rule  10201  of  the  NASD's  Code  ' 
of  Arbitration  Procedure  ("Code")  to 
remove  the  requirement  to  arbitrate 
statutory  claims  of  employment 
discrimination. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  pubUshed  for  comment  in 
Securities  Exchange  Act  Release  No 
39421  (December  10,  1997),  62  FR 
66164  (December  17,  1997).  Nine 
comment  letters  were  received  on  the 
proposal. 3  NASD  Regulation 


■  Securities  Exchange  Act  Release  No.  36367 
(October  13.  1995).  60  FR  54095. 
•15U.S.C78q-l(bM3)(C). 
'0  15U.S.C78q-l(b). 
>>15U.S.C78q-l[b)(3). 


"17  CFR  200.30-3(«)(16). 

>  15  U.S.C.  788(b)(1). 

>17CFR240.19b-4. 

'  Letter  from  Dennis  C.  Vacco,  Attorney  General 
of  the  State  of  New  York  ("Attorney  General"),  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated 
December  17,  1997  (" Attorney  General  Letter"); 
Gilbert  F.  Casetlas.  Chairman,  U.S.  Equal 
Employment  Opportunity  Commission  ("EEOC"). 
to  Secretary,  Commission,  ("EEOC  Letter");  Jeffrey 
L  Liddle,  Liddle  k  Robinson,  LLP.,  to  Secretary. 
Commission,  dated  January  2,  1998  ("Liddle 
Letter");  W.  Hardy  Callcott.  V.ce  President  and 
Deputy  General  Couiuel,  Charles  Schwab 
("Schwab"),  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  January  6,  1997  [sic|  ("Schwab 
Letter");  William  J.  Fitzpatrick,  Attorney,  to 
Secretary,  Commission,  dated  January  8,  1997  |sic| 
("Fitzpatrick  Letter");  Stuart  J.  Kaswell,  Senior  Vice 
President  and  General  Counsel,  Securities  Industry 
Association  ("SL\"),  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  January  13, 1998  ("SIA  Letter"); 
Helen  Norton,  Director,  Equal  OppKirtunity 
Programs,  Women's  Legal  Etefense  Fund  ("WLDF"). 
to  Jonathan  G.  Katz.  Secretary,  Commission,  dated 
January  7. 1998  ("WLDF  Letter");  Cliff  Palefaky. 


subsequently  filed  Amendment  No.  2  to 
the  proposed  rule  filing  on  April  15, 
1998.« 

n.  Description 

The  proposed  rule  change  will  modify 
the  current  requirement  that  associated 
persons  arbitrate  all  disputes  arising  out 
of  their  employment  or  termination  of 
employment  with  a  member  broker/ 
dealer.  The  proposed  rule  provides  that 
associated  persons  are  no  longer 
required,  solely  by  virtue  of  their 
association  or  their  registration  with  the 
NASD,  to  arbitrate  claims  of  statutory 
employment  discrimination.  Associated 
persons  still  will  be  required  to  arbitrate 
other  employment-related  claims,  as 
well  as  any  business-related  claims 
involving  investors  or  other  persons. 

Background 

The  requirement  for  associated 
persons  to  register  with  the  NASD  arises 
from  Section  15A(g)(3)(B)  of  the  Act, 
which  provides  that  the  NASD  may 
"require  a  natural  person  associated 
with  a  member,  or  any  class  of  such 
natural  {persons,  to  be  registered  with 
the  association  in  accordance  with 
procedures  so  established  [by  the  rules 
of  the  association)."  The  registration 
requirement  for  associated  persons  who 
effect  securities  transactions  was  made 
mandatory  by  Rule  15b7-l  under  the 
Act  in  1993.5  rhe  NASD,  other  self- 
regulatory  organizations  ("SROs"),  and 


Chair.  Securities  Industry  Arbitration  Committee. 
National  Employment  Lawyers  Association 
("NELA"),  to  Secretary,  Commission,  dated  January 
6,  1998  ("NELA  Letter");  and  George  A.  Schieren, 
Senior  Vice  President  and  General  Counsel,  Merrill 
Lynch,  to  Jonathan  G.  Katz.  Secretary,  Commission, 
dated  January  16. 1998  ("Merrill  Letter"). 

*  Letter  from  Jean  L  Feeney,  Attorney,  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director,  Market  Regulation,  Commission,  dated 
April  14,  1998.  Amendment  No  2  amends  the 
language  of  the  proposed  rule  change  in  Section 
10201(b)  of  the  code  to  state  "A  claim  alleging 
employment  discrimination,  including  a  sexual 
harassment  claim,  [or  sexual  harassment]  in 
violation  of  a  statute  is  not  required  to  be 
arbitrated."  Amendment  No.  2  also  amends  the 
effective  date  of  the  proposed  rule  change  to 
January  1,  1999.  In  addition.  Amendment  No.  2 
responds  to  the  comment  letters. 

» 17  CFR  240.15b7-l.  The  rule  provides  as 
follows: 

No  registered  broker  or  dealer  shall  effect  any 
transaction  in,  or  induce  the  purchase  or  sale  of, 
any  security  unless  any  natural  person  associated 
with  such  broker  or  dealer  who  effects  or  is 
involved  in  effecting  such  transaction  is  registered 
or  approved  in  accordance  with  the  standards  of 
training,  experience.  comp>etence,  and  other 
qualification  standards  (including  but  not  limited  to 
submitting  and  maintaining  all  required  forms, 
paying  all  required  fees,  and  passing  any  required 
examinations)  established  by  the  rules  of  any 
national  securities  exchange  or  national  securities 
association  of  which  such  broker  or  dealer  is  a 
member  or  under  the  rules  of  the  Municipal 
Securities  Rulemaking  Board  (if  it  is  subject  to  the 
rules  of  that  organization). 
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state  regulatory  authorities  require  all 
applicants  for  registration  as  persons 
associated  with  a  broker/dealer 
(registered  representatives,  assistant 
representatives  or  principals)  to 
complete  and  sign  the  Form  U— 4.  the 
"Uniform  Application  for  Securities 
Industry  Registration  or  Transfer."* 
Form  U— 4  requires  registered  persons  to 
submit  to  arbitration  any  claim  that  is 
eligible  under  the  rules  of  the 
organizations  with  which  they  register 
(as  indicated  in  Item  10  of  the  Form  U- 
4).'^  thus,  the  Form  U-4  incorporates  by 
reference  the  rule  of  the  SRO  with 
which  the  individual  is  to  be  registered. 
NASD  Rule  10101  provides  as  follows: 

The  Code  of  Arbitration  Procedure  is 
prescribed  *   *   *  for  the  arbitration  of  any 
dispute,  claim,  or  controversy  arising  out  of 
or  in  connection  with  the  business  of  any 
member  of  the  Association,  or  arising  out  of 
the  employment  or  termination  of 
employment  of  associated  person(s)  with  any 
member,  with  the  exception  of  disputes 
involving  the  insurance  business  of  any 
member  which  is  also  an  insurance  company 
*   *   *  between  or  among  members  and 
associated  persons  *   *   * . 

For  industry  and  clearing  controversies. 
Rule  10201  requires  that  all  matters 
eUgible  under  Rule  10101  be  submitted 
to  arbitration  at  the  request  of  any 
member  or  associated  person."  Rules 
10101  and  10201  were  amended  in  1993 
to  include  the  language  relating  to 
disputes  "arising  out  of  the  employment 
or  termination  of  employment"  of  an 
associated  pwrson.^  This  language  was 


■  Tha  Form  U— 4  was  adopted  elective  October  1. 
1975. 

'  The  relevant  language  on  the  Form  U— 4  states: 

I  agree  to  arbitrate  any  dispute,  claim  or 
controversy  that  may  arise  between  me  and  my 
firm,  or  a  customer,  or  any  other  person,  that  is 
required  to  be  arbitrated  under  the  rules. 
constitutions,  or  by-laws  of  the  organizations 
indicated  in  Item  10  as  may  t>e  amended  from  time 
to  time  and  that  any  arbitration  award  rendered 
against  me  may  be  entered  as  a  judgment  in  any 
court  of  competent  jurisdiction. 

From  page  4  of  the  Form  U-4  as  revised  in 
November  1991.  A  new  version  of  the  Form  lJ-4 
was  approved  by  the  Commission  on  )uly  5,  1996. 
Securities  Exchange  Act  Release  No.  37407  []uly  5. 
1996J.  61  FR3659S()uly  11.  1996).  Use  of  the 
revised  form  has  been  deferred  pending  related 
changes  to  the  Central  Registration  Depository 
('CRD").  Securities  Exchange  Act  Release  No. 
37994  (November  27.  1996).  61  FR  64549 
(December  5.  1996).  The  sutwtance  of  the  quoted 
language  was  not  changed  in  the  revision. 

*As  one  court  explained.  "Section  1  (now  Rule 
10101}  defines  the  general  universe  of  issues  that 
may  be  arbitrated,  and  Section  8  Inow  Rule  10201 1 
describes  a  sut>sel  of  that  universe  that  must  be 
arbitrated  under  the  Code."  Amijo  v.  Prudential 
Ins.  Co.  ofAm.  72  F.3d  793.  798  (10th  Cir.  1995). 

'Securities  Exchange  Act  Release  No.  32802 
(August  25.  1993).  58  FR  45932  (August  31.  1993). 
In  its  order  approving  this  change  and  a  related 
change  in  the  composition  of  arbitration  panels  to 
hear  employment  disputes,  the  Commission 
recognized  that  claims  based  on  allegations  of  age. 


added  in  order  to  clarify  that 
employment  disputes  were  required  to 
be  arbitrated,  since  a  California  court 
had  held  that  the  Code  of  Arbitration 
Procedure  did  not  cover  such  disputes, 
but  only  covered  disputes  arising  out  of 
or  in  connection  with  business 
transactions.'" 

Over  the  past  several  years, 
employees  have  raised  several 
challenges  to  the  mandatory  arbitration 
of  employment  discrimination  disputes. 
In  1991,  the  Supreme  Court  established 
the  framework  for  considering  the  issues 
raised  by  such  challenges  in  Gilmer  v. 
Interstate/Johnson  Lane  Corp.*'  In 
Gilmer,  which  involved  a  person 
registered  with  the  New  York  Stock 
Exchange,  the  Court  examined 
nimierous  challenges  to  the  adequacy  of 
arbitration  procedures  raised  by  the 
registered  representative  and  found  that 
none  was  sufficient  to  prevent  the  Court 
from  enforcing  the  representative's 
agreement,  pursuant  to  his  signing  of 
the  Form  U-4,  to  arbitrate  his  federal 
age  discrimination  claim.  The  Court 
held  that  Mr.  Gilmer  had  not  met  his 
burden  of  showing  that  Congress 
intended  to  preclude  arbitration  of 
claims  imder  the  Age  Discrimination  in 
Employment  Act  ("ADEA ')  of  1967." 


sex.  or  race  discrimination,  or  relating  to  sexual 
harassment,  were  subject  to  the  arbitration 
requirement. 

'°  Higgim  v.  Superior  Court  of  Lot  Angeles 
County.  No.  B057028  (Cal.  App.  Oct.  8.  1991). 
review  denied  and  decision  ordered  not  officially 
published.  1  Cal.  Rptr.  2d  57  (1992).  The  sUte  court 
noted  the  difference  between  the  NYSE  rule  (at 
issue  in  the  Supreme  Court's  Gilmer  decision, 
discussed  below),  which  refers  to  disputes  arising 
out  of  the  employment  or  termination  of 
employment  of  an  associated  person,  and  the  NASD 
rule,  which  at  the  time  did  not  contain  the  phrase 
relating  to  employment.  A  federal  court  reached  the 
same  conclusion  while  the  rule  change  was  pending 
approval.  Farrand  v.  Lutheran  Bhd..  993  F.2d  1253 
(7tli  Cir.  1993).  The  Association  sUted  in  its  rule 
filing  that  the  amendment  was  a  clarification  of 
existing  intent  rather  than  a  new  policy:  some 
courts  accepted  this  view,  while  other  courts 
interpreted  the  rule  amendment  as  a  change  in 
policy.  See  Kuehner  v.  Dickinson  S-  Company,  84 
F.3d  316.  320  n.1  (9th  Cir.  1996)  (describing  splits 
in  the  Seventh.  Tenth  and  Eleventh  Circuits  on  thii 
issue). 

•>  500  U.S.  20  (1991).  Those  challenges  included 
contentions  that  anti-discrimination  laws  are 
designed  to  further  important  social  policies  that 
should  be  addressed  in  a  public  forum,  that 
arbitration  panels  may  be  biased,  that  discovery  is 
more  limited  in  arbitration  than  in  court,  that 
arbitratora  often  do  not  issue  written  opinions,  that 
arbitration  procedures  do  not  provide  for  broad 
equitable  relief  and  class  actions,  and  that  there  is 
unequal  bargaining  power  between  employera  and 
employees.  The  Court  noted  the  most  of  these 
contentions  were  generalized  attacks  on  arbitration 
that  had  been  rejected  in  prior  Supreme  Court 
decisions.  Id.  at  30. 

"  Id.  at  35.  The  Court  cited  its  earlier  holding 
that,  "So  long  as  the  prospective  litigant  effectively 
may  vindicate  [his  or  herl  statutory  cause  of  action 
in  the  arbitral  forum,  the  statute  will  continue  to 
serve  both  its  remedial  and  deterrent  function."  500 


Subsequent  to  the  Glimer  decision, 
several  courts  have  declined  to  find  a 
(institutional  or  statutory  bar  to 
enforcement  of  the  agreement  to 
arbitrate  contained  in  the  Form  U— 4. 
Indeed,  they  have  extended  the 
reasoning  of  Glimer  to  cover  disputes 
arising  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,"  the  Americans 
with  Disabilities  Act,'*  and  state 
statutes  of  a  similar  nature. '^  Courts  also 
have  extended  the  application  of  Glimer 
to  the  NASD,  since  its  rules  are  similar 
to  the  NYSE  rule  at  issue  Glimer,^^  The 
Commission  notes,  however,  that  the 
U.S.  Court  of  Appeals  for  the  Ninth 
Circuit,  in  Duffield  v.  Robertson 
Stephens  &■  Co.,  1998  U.S.  App.  Lexis 
9284  (9th  cir.  1998),  recently  held  that 
Item  10  of  Form  U— 4,  incorporating  the 
current  mandatory  provision  of  Rule 
10101  and  10201,  is  unenforceable  as 
applied  to  Title  VII  claims. 

Registered  persons  and  others  have 
continued  to  question  the  policy  of 
requiring  the  arbitration  of  statutory 
discrimination  claims. '^  In  February  of 
1997,  three  members  of  Ck)ngress  wrote 
to  the  SEC  £md  questioned  the  authority 
of  the  NASD  and  other  SROs  to  require 
arbitration  of  statutory  discrimination 
claims  in  employment  disputes  through 
an  associated  person's  signing  of  the 
Form  U— 4.'*  Legislation  was  introduced 
that  year  in  both  the  House  and 
Senate ''  that  would  prohibit  employers 
and  employees  from  entering  into 
predispute  arbitration  agreements 
concerning  claims  of  unlawful 
employment  discrimination-^^* 


U.S.  at  28.  quotirxg  Mitsubishi  Motors  Corp.  v.  Soler 
Chrysler-Plymouth.  Inc.,  473  U.S.  614.  63f  (1985). 

"See.  e.g..  Alford  v.  Deon  Witter  Reynolds,  Inc.. 
939  F.2d  229  (5th  Cir.  1991):  Cremin  v  Merrill 
Lynch,  Pierce,  Fenner  fr  Smith,  liK..  957  F.  Supp. 
1460  (N.D.II1.  1997).  But  see  Rosenberg  v.  Merrill 
Lynch,  Pierce.  Fenner  6-  Smith,  Inc..  199«  U.S.  DisL 
Lexis  877  (D.Mass.  1998). 

■*See,  e.g.,  Austin  v.  Owens-Brockway  Glass 
Container,  Inc.,  78  F.3d  875.  881  (4th  Cir.).  cert 
denied,  117  S.  Ct.  432  (1996). 

"  See,  e.g..  Kaliden  v.  Shearson  Lehman  Hutton. 
Inc.,  789  F.  Supp.  179.  180  (WD.  Pa.  1991). 

••See.  e.g.,  Metz  v.  Merril  LytKh  Pierce,  Fenner 
S-  Smith,  Inc.,  39  F.3d  1482. 1488  (10th  Cir.  1994). 

"See,  e.g..  Commission  on  Future  of  Worker- 
Management  Relations  ("Dunlop  Commission"). 
Report  and  Recommendations  33  n.l5  (1994);  Equal 
Employment  Opportunity  Commission.  Policy 
Statement  on  Mandatory  Binding  Arbitration  of 
Employment  Discrimination  Disputes  as  a 
Condition  of  Employment  n.2  (1997). 

'•Letter  from  Representatives  Edward  |.  Markey, 
Anna  G.  Eshoo.  and  Jesse  L  )ackson.  Jr..  to  Arthur 
Lavit.  Chairman.  SEC  (February  3,  1997).  The 
Commission's  Division  of  Market  Regulation 
determined  that  there  was  no  clear  answer  and 
suggested  that  the  SROs  should  address  the  issue 
in  the  firat  instance. 

'•H.R.  983  and  S.  63. 105th  Cong.  (1997). 

^  Under  the  proposed  legislation,  the  parties 
could  agree,  after  a  dispute  arose,  whether  to 
resolve  it  by  arbitration  or  by  court  proceedings. 
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Details  of  the  Proposed  Rule  Change 

Paragraph  (a)  of  the  proposed  rule 
adds  a  prefatory  phrase  indicating  that 
the  requirement  to  arbitrate  employment 
disputes  contains  an  exception,  set  forth 
in  paragraph  (b). 

New  paragraph  (b)  provides  that 
claims  alleging  employment 
discrimination,  including  sexual 
harassment,  in  violation  of  a  statute  are 
not  required  to  be  arbitrated  by  NASD 
rules.'^  This  means  that  such  claims 
may  be  filed  in  the  appropriate  court,  if 
the  employee  chooses  to  do  so  and  is 
not  under  an  enforceable  predispute 
obligation  to  arbitrate  the  dispute.  An 
employee  also  may  agree  to  arbitrate 
after  a  dispute  arises.  ^^ 

Paragraph  (b)  applies  only  to  claims 
alleging  employment  discrimination, 
including  sexual  harassment, ^^  in 
violation  of  a  statute. ^^  Paragraph  (b) 
does  not  apply  to  causes  of  action 
created  solely  by  judicial  precedents  or 
to  other  causes  of  action  under  state  or 
federal  law,  which  remain  subject  to 
mandatory  arbitration  under  paragraph 

(a).» 

Paragraph  (c)  of  the  proposed  rule  is 
former  paragraph  (b),  which  is 
unchanged  except  for  the  renumbering. 

Effective  Date 

The  NASD  originally  requested  that 
the  proposed  rule  become  effective  one 
year  from  the  date  of  Commission 
approval.  However,  the  NASD  is  now 
asking  that  the  proposed  rule  change 
become  effective  on  January  1. 1999.^® 
NASD  Regulation  states  that  the  rule 
change  will  apply  to  claims  filed  on  or 


'>  See  Ajnendnwnt  No.  2,  supra  note  4. 

"A  report  by  the  NASD'»  Arbitration  Policy  Ta»k 
Force  ("Task  Force  Report")  observed  that 
arbitration  of  employment-related  disputes  offers 
advantages  in  terms  of  speed  and  cost,  and  that 
arbitration's  essentially  equitable  approach  to 
dispute  resolution  is  fully  capable  of  vindicating 
the  important  public  rights  expressed  in  anti- 
discrimination statutes.  Task  Force  Report  at  119. 
Therefore,  the  NASD  expects  that  many  employees 
will  continue  to  file  their  discrimination  claims  in 
arbitration  if  the  proposed  rule  becomes  effective, 
and  the  NASD  states  that  it  intends  to  make  further 
enhancements  to  its  arbitration  forum  to  make  it 
even  more  attractive  to  parties.  Firms  and  their 
employees  who  agree  to  arbitrate  discrimination 
claims  may  agree  to  use  any  arbitration  forum. 

"  Sexual  harassment  has  been  held  to  be  a  form 
of  sex  discrimination,  and  thus  a  violation  of  Title 
VII.  Meritor  SoWngi  Bank  v.  Vinson,  477  U.S.  57, 
64  (1986). 

>*Tbe  NASD  intends  the  term  "statute"  to  be 
interpreted  broadly,  as  defined  in  Black's  Law 
Dictionary  1410  (6th  Ed.  1990):  "A  formal  written 
enactment  of  a  legislative  body,  whether  federal, 
state,  city,  or  county." 

"  Such  judicially  ci«8ted  causes  of  action  might 
include,  for  example,  claims  alleging  "wrongful 
discharge"  without  any  accompanying  claim  of 
discrimination  on  account  of  age,  sex.  race,  or  other 
status  protected  by  a  specific  law. 

"  See  Amendment  No.  2,  supra  note  4. 


after  the  effective  date  of  the  rule 
change. 2'  NASD  Regulation  states  that 
this  method  is  the  one  most  commonly 
used  with  regard  to  changes  to  the  Code 
and  is  the  most  efficient  to  administer. 

m.  Summary  of  Comments 

The  Commission  received  nine 
comment  letters  on  the  proposed  rule 
change.  Six  commenters  supported  the 
proposed  rule  change,  with 
recommended  modifications.  Three 
commenters  opposed  the  proposed  rule 
change.*'  The  comment  letters  focused 
on  three  main  issues:  (1)  whether  the 
rule  will  lead  to  the  bifurcation  of 
claims  in  arbitration  and  in  court;  (2) 
whether  the  one-year  delayed  effective 
date  was  appropriate;  and  (3)  whether 
the  rule  should  be  amended  to  permit 
only  post-dispute  agreements  to 
arbitrate.  NASD  Regulation  responded 
to  the  comment  letters.** 

Overview  of  the  Proposed  Rule  Change 

Many  of  those  who  support  the 
proposed  rule  change  do  so  because 
they  believe  employment  discrimination 
claims  do  not  belong  in  arbitration.  The 
EEOC,  for  example,  applauded  the 
proposal  as  a  "first  step"  toward 
bringing  the  securities  industry  into 
harmony  with  the  intent  of  federal  anti- 
discrinaination  statutes.  The  WLDF 
asserted  that  it  will  help  protect 
important  civil  rights.  NELA  argued  that 
the  NASD  does  not  have  the  jurisdiction 
to  compel  the  waiver  of  fundamental 
statutory  rights  and  remedies  as  a 
condition  of  employment,  and  that 
statutory  claims  of  this  sort  do  not 
belong  in  the  present  arbitration  system. 
The  New  York  Attorney  General 
supported  the  proposed  rule  change, 
maintaining  that  industry  arbitrators 
lack  training  and  experience  relating  to 
interpreting  and  applying  employment 
discrimination  law. 

One  commenter  opposed  the 
proposed  nde  change,  contending  that  it 
is  against  public  poUcy,  is  contrary  to 
case  law  and  federal  legislation 
encouraging  the  use  of  arbitration, 
ignores  the  concerns  of  courts.^  and 
undermines  a  long  history  of  a  system 
of  SRO  arbitration  of  employment 
matters  without  any  empirical  evidence 
of  a  problem.^'  Similarly,  Schwab  stated 


that  although  it  is  willing  to  resolve 
statutory  discrimination  claims  in  court, 
because  arbitration  is  the  preferable 
forum,  it  does  not  support  the  proposed 
rule  change  in  its  current  form.  In 
Schwab's  view,  arbitration  is 
fundamentally  fair  as  a  dispute 
resolution  process  and  the  NASD 
should  address  any  concerns  by 
working  to  improve  the  process,  not  by 
removing  some  classes  of  cases  from  the 
process.**  On  the  other  hand,  one 
commenter  opposed  the  proposed  rule 
change  as  not  going  fai  enough.  He 
maintained  that  the  Commission  should 
prohibit  arbitration  of  all  employment 
claims  in  any  instance. ** 

NASD  Regulation  responded  that  its 
arbitration  forum  is  fair  and  that  it 
provides  many  benefits  to  employees  as 
well  as  to  members,  and  that  the 
proposed  rule  change  does  not  in  any 
way  indicate  a  lack  of  confidence  in  the 
current  arbitration  system. 

Comments  Concerning  Bifurcation  of 
Claims 

Several  letters  voiced  concerns  that. 
as  presently  drafted,  the  rule  presents 
the  possibihty  that  claimants  will  be 
required  to  pursue  different  claims  in 
different  forums.  A  number  of 
commenters  asserted  that  the  proposal 
should  be  expanded  to  cover  all 
common  law  claims  concerning 
employment-related  matters,'*  such  as 
wrongful  termination,  defamation, 
negligent  supervision,  invasion  of 
privacy,  tortious  interference  with 
economic  opportunity,  and  intentional 
infliction  of  emotional  distress.'*  Those 
commenters  argued  that  since  the 
proposed  rule  change  allows  the 
statutory  (fiscrimination  claims  to  be 
brought  in  court,  while  requiring 
employees  to  bring  the  common  law  and 
all  other  statutory  claims  in  arbitration, 
it  will  result  in  the  separation  of  claims 
that  are  often  joined  together  and  based 


"Accordingly,  under  the  proposal,  on  January  1, 
1999,  claims  may  be  filed  in  court  for  past  conduct 
if  they  are  within  the  applicable  statutes  of 
limitation  and  other  statutory  requirements  and  no 
other  predispute  arbitration  agreements  apply. 

'•Liddle  Letter:  Fitzpatrick  Letter.  Schwab  Latter. 

'*See  Amendment  No.  2,  supra  note  4. 

"Fitzpatrick  Letter. 

"  Id.  the  SL\  also  noted  that  critics  of  the 
arbitration  process  have  not  offered  any  empirical 
data  to  support  a  claim  that  SRO  arbitration  is  not 
a  fair  forum  for  employees  to  resolve  statutory 


employment  discrimination  claims  and  employees 
actually  do  better  in  arbitration  than  in 
overcrowded  court  systems. 

>2  Schwab  noted  that  the  NASD  did  state  its 
intent  to  provide  increased  training  in  employment 
related  issues  to  arbitrators  and  to  assign  arbitrators 
based  on  their  subject-matter  expertise. 

"  Liddle  Letter.  He  stated  that  the  decision  to 
exclude  statutory  employment  claims  from 
mandatary  arbitration  reflects  the  NASD's  view  that 
its  arbitration  process  is  not  suited  to  handle 
resolution  of  these  claims  because  it  is 
fundamentally  unfair  and  does  not  afford  a  claimant 
with  an  employment  claim  a  full  and  bir 
opportunity  to  vindicate  his  or  her  rights. 

^*  Attorney  General  Letter:  Liddle  Latter.  Another 
commenter  stated  that  the  proposed  rule  change 
should  be  expanded  to  cover  all  statutory 
employment  rights,  including  those  under  ERISA, 
the  Family  and  Medical  Leave  Act  and  other  laws. 
WLDF  Letter. 

>>  Attorney  General  Letter. 
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on  the  same  alleged  facts.**  In  their 
view,  such  bifurcation  of  the  statutory 
and  common  law  claims  could  create  a 
financial  burden  on  employees  ''  and 
members  or  member  finns,'"  delay  the 
resolution  of  claims,**  and  cause 
scheduling  and  discovery  disputes.*" 
Several  commenters  also  voiced 
concerns  about  the  possible  res  judicata 
or  collateral  estoppel  effects  of  the 
arbitration  on  the  court  proceeding.*^ 

NASD  Regulation  responded  that  the 
proposed  rule  change  is  an  exception  to 
a  long-standing  rule  requiring  the 
arbitration  of  disputes  between 
members  and  associated  persons  and 
that  the  interest  groups  who  expressed 
their  concerns  focused  on  federal  anti- 
discrimination legislation,  not  on 
common  law  claims  or  other  federal 
laws.  In  addition.  NASD  Regulation 
stated  it  will  continue  to  observe 
developments  in  this  area  (as  will  the 
Commission). 

Comments  Concerning  the  Effective 
Date 

Several  commenters  reconunended 
that  the  proposal  become  effective 
earlier  than  one  year  after  Commission 
approval.*^  Several  commenters 
suggested  immediate  effectiveness,*' 
while  one  suggested  effectiveness  three 
months  after  Commission  approval.** 
The  EEOC  was  of  the  view  that  the  rule 
should  be  effective  immediately  upon 
Commission  approval  because  securities 
industry  employees  should  not  be 
locked  into  an  agreement  that  conflicts 


>*  Anornay  General  Letter,  Liddle  Letter,  Schwab 
Latter,  Fitzpatrick  Letter. 

>' Liddle  Letter. 

'*  Schwab  Letter.  Schwab  noted  that  the  court 
case  and  arbitration  case  might  occur  in  difforent 
states,  requiring  different  lawyers  and  further 
increasing  the  costs  of  final  resolution. 

"Attorney  General  Letter  Liddle  Letter:  Schwab 
Letter. 

*o  Schwab  Letter.  In  addition,  Schwab  observed 
that  parties  may  file  pretextual  claims  in  court  to 
gain  the  advantage  of  more  liberal  discovery  in 
court  than  in  arbitration,  or  that  multiple 
proceedings  may  result  in  orders  that  conflict  with 
one  another.  Schwab  argued  that,  because  it  is  more 
likely  that  arbitrations  and  investigations  will  now 
occur  at  the  same  time  because  the  arbitration 
necessarily  will  not  resolve  the  discrimination 
claims,  the  proposal  creates  the  potential  for 
conflict  between  investigations  by  the  EEOC  or 
comparable  state  or  local  agencies,  and  arbitrations. 
Schwab  also  maintained  that  parties  to  arbitration 
would  then  subpoena  the  investigatory  files  and 
submit  the  information  to  the  arbitration  panel,  who 
are  likely  to  misunderstand  the  information  in  those 
files,  which  may  be  gathered  without  due  process 
or  significant  input  from  the  parties  involved. 
Schwab  suggested  that  EEOC  and  comparable  state 
investigative  files  should  not  be  subject  to  discovery 
or  admissible  as  evidence  in  arbitration. 

*'  Liddle  Letter:  Schwab  Letter. 

«»  Attorney  General  Letter.  EEOC  Letter,  WLDF 
Letter;  NELA  Letter. 

«  EEOC  Letter  WLDF  Letter  NELA  Letter. 

**  Attorney  General  Latter. 


with  the  principles  underlying  the  anti- 
discrimination laws.  The  EEOC  was  not 
persuaded  otherwise  by  the  NASD's 
justification  that  a  one-year  delay  will 
allow  it  to  improve  its  arbitral  forum  ** 
and  stated  that  the  NASD  can  still 
pursue  those  steps  notwithstanding  an 
immediate  effective  date.  The  EEOC 
stated  that  existing  deficiencies  in  the 
arbitral  process  miUtate  against  delaying 
the  effective  date.  The  EEOC  was 
concerned  that  the  year  delay  will  allow 
firms  time  to  implement  their  own 
mandatory  arbitration  agreements  to 
replace  the  requirement  eliminated  by 
the  NASD.  Similarly,  NELA's  view  is 
that  the  real  purpose  of  the  waiting 
period  is  to  allow  member  firms  time  to 
implement  their  own  mandatory 
arbitration  requirements  in  employee 
contracts  in  order  to  cinnunvent  the 
positive  benefits  of  the  rule  change.  The 
WLDF  objected  to  the  one-year  waiting 
period  because  it  argued  that  victims  of 
sexual  harassment  and  other  forms  of 
illegal  discrimination  will  continue  to 
be  denied  important  safeguards,  while 
NELA  opposed  the  one  year  waiting 
period  as  being  inconsistent  with  the 
purpose  and  spirit  of  the  proposal  and 
stated  it  would  be  unconscionable  to 
keep  in  place  for  a  year  a  system  that  is 
"admittedly  inadequate"  for  the 
resolution  of  statutory  discrimination 
claims. 

On  the  other  hand,  the  SLA  and 
Merrill  Lynch  supported  the  one-year 
phase  in  period.**  The  SLA  stated  that 
employees  and  firms  need  time  to 
consider  what  agreements  they  may 
wish  to  enter  into  with  each  other  and 
that  firms  need  time  to  consider  and 
implement  the  changes.  The  SLA  also 
noted  that  the  NASD  intends  to  use  the 
year  to  enhance  the  quality  of  its 
arbitration  programs,  to  increase  the 
level  of  confidence  that  employees  have 
in  the  fairness  of  the  NASD  arbitration 
forum,  and  to  work  with  other 
regulators  to  consider  whether  other 
change  sin  the  industry  registration 
process  are  warranted.  The  SLA  argued 
that  the  proposal  does  not  need  to  be 
implemented  immediately  to  protect 
employee  rights  because  (1)  the 
Supreme  Court  has  stated  that  parties 
who  agree  to  arbitrate  their  claims  do 
not  forgo  any  substantive  statutory 
rights,  and  (2)  it  is  not  true  that 


arbitration  is  improper  and  unfair  to 
employees.  Similarly,  Merrill  Lynch 
supported  a  one-year  waiting  period 
because,  in  its  view,  arbitration  is  not 
unfair,  as  found  by  the  Supreme  Court 
in  Gilmer,  and  employees  fare  better  in 
SRO  arbitration  than  in  court.  Merrill 
Lynch  stated  that  because  the  proposed 
rule  change  represents  a  significant 
change  in  industry  practice,  other  SROs 
(who  have  not  followed  the  NASD's 
lead  in  this  area)  and  the  industry  need 
time  to  resolve  the  issues  created  by  the 
new  rule.*^ 

NASD  Regulation  responded  that  the 
publicity  that  has  surrounded  the 
proposed  rule  has  always  included  the 
fact  that  the  rule  would  take  effect  one 
year  after  Commission  approval,  so 
firms  and  employees  have  not  been  on 
notice  that  they  should  act  more 
quickly.  NASD  Regulation  also  stated 
that  making  the  rule  change  effective 
shortly  after  Commission  approval 
would  be  problematic  because  other 
SROs  that  require  arbitration  of 
employee/employer  disputes  may  wish 
to  amend  their  rules  to  be  consistent 
with  the  NASD  and  this  process  could 
take  several  months.  Nonetheless,  the 
NASD  stated  that  it  imderstands  the 
desirability  of  a  definitive  effective  date 
and  moved  the  effective  date  to  January 
1, 1999.  In  the  view  of  NASD 
Regulation,  this  date  gives  other  SROs, 
members  and  employees  sufficient  time 
to  take  action  to  respond  to  the  rule. 

With  regard  to  the  significance  of  the 
effective  date,  NASD  Regulation  stated 
that  the  rule  change  will  apply  to  claims 
filed  on  or  after  the  effective  date  of  the 
rule  change.  NASD  Regulation  asserted 
that  this  method  is  the  one  most 
commonly  used  with  regard  to  changes 
to  the  Code  and  is  the  most  efficient  to 
administer,  as  it  does  not  involve 
subsidiary  determinations  as  to  the 
dates  of  other  transactions. 

Comments  Concerning  Voluntary  Post- 
Dispute  Agreements 

Several  commenters  argue  that  pre- 
dispute  agreements  to  arbitrate  should 
not  be  allowed  because  they  are  never 
truly  voluntary,*"  because  of  the 


*>The  NASD  stated  that  it  intended  to  improve 
the  arbitration  process  to  ensure  procedural 
adequacy  and  to  safeguard  employee  rights, 
including  providing  for  greater  disclosure  to 
employees  of  the  e^ect  of  signing  the  Form  U— 4.  the 
features  of  arbitration,  and  their  rights  under  the 
proposed  rule. 

**  Fitzpatrick,  who  oppose  the  proposed  rule 
change,  nevertheless  supported  the  one-year  period 
in  the  event  the  Commission  approves  the  proposed 
rule  change. 


*'  Schwab  requested  that  the  NASD  and  the 
Commission  clarify  precisely  how  the  one-year 
effective  date  is  intended  to  operate.  Schwab 
questioned  whether  the  proposed  rule  change  will 
apply  to  any  court  case  filed  more  than  a  year  form 
the  approval  of  the  proposal  (which  could 
encourage  people  to  wait  to  file  a  case),  or  whether 
it  will  apply  only  to  employees  who  sign  the  Form 
U— 4  after  one  year  has  passed  (which  would  result 
in  different  employees  having  different  rights  in 
incidents  occurring  at  the  same  time). 

♦•Attorney  General  Letter;  EEOC  Letter.  The 
Attorney  General  further  stated  that  opposition  to 
pre-dispute  arbitration  agreements  is  widespread, 
including  some  members  of  Congress,  the  EEOC, 
and  the  Commission  on  the  Future  of  Worker- 
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unequal  bargaining  power  of  employers 
and  employees,^**  and  because  they  are 
contrary  to  the  fundamental  principles 
reflected  in  this  nation's  anti- 
discrimination laws.**'  These 
commenters  argued  that  the 
Commission  should  only  allow 
agreements  that  are  truly  voluntary  and 
that  are  entered  into  after  a  dispute  has 
arisen.**  In  addition,  one  commenter 
supported  voluntary  post-dispute 
agreements  to  arbitrate  employment 
disputes  only  to  the  extent  that  such 
agreements  preserve  the  substantive 
protections  and  remedies  afforded  by 
statute,  and  argued  that  the  NASD 
should  amend  its  proposal  to  include 
such  protections.'* 

The  NASD  Regulation  stated  it 
considered  the  above  issues  and  does 
not  take  a  position  on  the  desirabihty  of 
private  arbitration  agreements  between 
members  and  their  employees,  but 
instead  simply  determined  to  remove 
from  its  rules  the  mandatory 
requirement  as  to  claims  of  statutory 
employment  discrimination. 

rV.  DiscBSsion 

Under  the  Act,  SROs.  like  the  NASD, 
are  assigned  rulemaking  and 
enforcement  resjKjnsibilities  to  perform 
their  role  in  regulating  the  securities 
industry  for  the  protection  of  investors 
and  other  related  purposes.  P\irsuant  to 
Section  19(b)(2)  of  the  Act,  the 
Commission  is  required  to  approve  a 
rule  change  of  an  SRO  like  the  NASD  if 
it  determines  that  the  proposal  is 
consistent  with  applicable  statutory 
standards.*'  These  standards  include 
Section  15A(b)(6)  of  the  Act,  which 
provides  that  the  NASD's  rules  must  be 
designed  to,  among  other  things, 
"promote  just  and  equitable  principles 
of  trade;"  and  "protect  investors  and  the 
public  interest."  Section  15A(b)(6)  also 
provides  that  the  NASD's  rules  may  not 


Management  Relations  ("Dunlop  Commission"). 
Legislation  was  introduced  in  the  House  and  the 
Senate  thai  would  prohibit  parties  from  entering 
into  agreements  to  resolve  employment 
discrimination  claims  unless  they  voluntarily  enter 
into  them  after  such  claims  arise. 

*■  Attorney  General  Letter. 

»EEOC  Utter. 

"  Attorney  General  Letter:  EEOC  Letter,  Liddle 
Letter. 

''  Attorney  General  Letter.  NASD  Regulation 
responded  that  the  content  o(  private  arbitration 
agreements  is  not  germane  to  the  proposed  rule 
change,  which  simply  removes  the  arbitration 
requirement  imposed  through  the  signing  of  the 
Form  U— 4  from  the  NASD's  rules. 

''the  Commission  oversees  the  arbitration 
programs  of  the  SROs.  like  the  NASD,  through 
inspections  of  the  SRO  facilities  and  the  review  of 
SRO  arbitration  rules.  Inspections  are  conducted  to 
identify  areas  where  procedures  should  be 
strengthened,  and  to  encourage  remedial  steps 
either  through  changes  in  administration  or  through 
the  development  of  rule  changes. 


be  designed  to  "regulate  •  •  •    matters 
not  related  to  the  purposes  of  the 
[Exchange  Act)  or  the  administration  of 
the  (NASD)." 

By  changing  its  rule,  the  NASD  will 
no  longer  require  associated  persons, 
solely  by  virtue  of  their  association  or 
registration  with  the  NASD,  to  arbitrate 
claims  of  statutory  employment 
discrimination.  NASD's  proposal  is 
consistent  with  the  applicable  statutory 
standards.**  The  statutory  employment 
anti-discrimination  provisions  reflect  an 
express  intention  by  legislators  that 
employees  receive  special  protection 
from  discriminatory  conduct  by 
employers.  Such  statutory  rights  are  an 
important  part  of  this  country's  efforts 
to  prevent  discrimination.  It  is 
reasonable  for  the  NASD  to  determine 
that  in  this  imique  area,  it  will  not,  as 
a  self-regulatory  organization,  require 
arbitration. 

With  respect  to  the  bifurcation  issue 
raised  by  the  commenters,  the  Supreme 
Court,  in  Dean  Witter  Reynolds,  Inc.  v. 
Byrd,  470  U.S.  213,  217  (1985), 
acknowledge  the  appropriateness  of 
bifurcation  between  federal  statutory 
and  pendant  state  law  claims. 

With  respect  to  the  issue  raised  by 
commenters  of  whether  the  rule  should 
be  effective  immediately  or  have  a 
delayed  effective  date,  notwithstanding 
this  rule  change  by  the  NASD,  other 
SROs  continue  to  have  rules  that  will 
require  employees  of  their  members  to 
arbitrate  statutory  discrimination 
claims.  The  NASD's  decision  to  move 
the  effective  date  from  one  year  after 
approval  of  the  proposed  rule  change  to 
January  1, 1999  is  a  reasonable 
compromise.  The  January  1, 1999  date 
will  permit  other  SROs  to  change  their 
rules  as  the  NASD  has  done,  so  that 
employees  of  member  firms  of  other 
SROs  will  not  be  required  to  arbitrate 
these  claims. 

With  respect  to  other  comments  that 
suggested  that  the  NASD  should  enact 
other  rules  concerning  employer/ 
employee  arbitration  agreements  or 
extend  this  rule  to  other  causes  of 
action,  these  issues  are  left  to  the  NASD 
to  consider  in  the  first  instance. 

In  approving  this  rule,  the 
Commission  notes  that  it  has  considered 
the  proposed  rule's  effects  upon 
efhciency,  competition,  and  capital 
formation.'* 

Amendment  No.  2  is  a  technical 
amendment;  it  changes  the  rule 
language  to  clarify  that  sexual 
harassment  is  a  form  of  sex 
discrimination  prohibited  under  Title 
VII  (as  well  as  certain  state  statutes). 


This  change  will  make  it  clear  to  the 
securities  industry  that  sexual 
harassment  claims  are  encompassed 
writhin  the  term  "employment 
discrimination"  claims.  In  addition,  as 
discussed  more  fully  above. 
Amendment  No.  2  also  amends  the 
effective  date  of  the  proposal  to  an 
earlier  date,  while  at  the  same  time  still 
allowing  enough  time  for  members  and 
member  firms  to  consider  and 
implement  the  changes.*^ 

V.  Conclusioii 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change,  as  amended,  (SR- 
NASD-97-77)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margarat  H.  McFarland, 
Depu  ty  Secretary. 

IFR  Doc.  9ft-17150  Filed  6-2&-98;  8:45  am] 
BHJJNO  COOC  WIA-OI-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-40108;  FHe  No.  SR-f»CX- 
98-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  To  Extend  the  Supervisory 
Specialist  Pilot  Program 

June  22, 1998. 

I.  Background 

On  March  3.  1998,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(2)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),>  and 
Ride  19b-4  thereunder,'  to  establish  a 
temporary,  90-day,  Supervisory 
Speciahst  Pilot  Program  ("Program").' 


"15U.S.C78o-3(bX6). 
"15U.S.C78c(f). 


M  Because  Amendment  No.  2  is  technical  in 
nature,  it  is  not  subject  to  a  notice  and  cwnment 
requirement. 

"15U.S.C78»(bM2). 

»»17  CFR  20O.3O-3(aXl2). 

'15U.S.C  788(b)(1). 

»17CFR240.19b-4. 

>  Also  on  March  3, 1996.  the  PCX  filed  proposed 
rule  change  SR-PCX-fld-13  ("Companion  filing"), 
requesting  the  Commission  to  approve  a  one-year 
piU>t  of  the  Program.  See  Securities  Exchange  Act 
Release  No.  39825  (April  1.  1998).  63  PR  17250.  The 
Companion  filing  originally  was  to  became  effective 
at  the  expiration  of  the  temporary,  90-day  Program. 
On  March  12,  1998  the  PCX  filed  Amendment  No. 
1  to  the  proposed  rule  change.  See  Letter  from 
M'chael  D.  Pierson,  Senior  Attorney,  Regulatory 
Policy,  PCX.  to  Marc  McKayle.  Attorney,  Division 
of  Market  Regulation  ("Division"),  Commission 
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The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  March  31. 1998.'*  Under  the 
Program,  eligible  PCX  specialist  firms 
may  operate  two  specialist  posts,  on  the 
PCX  &iuities  Floors  only,  based  upon 
one  Exchange  membership.  On  June  18, 
1998.  the  PCX  filed  Amendment  No.  2. 
proposing  to  extend  the  90-day  pilot, 
due  to  expire  on  Jime  22,  1998,  for  an 
additional  90  days  to  give  PCX  an 
adequate  opportunity  to  respond  to 
concerns  regarding  the  filing  raised  in 
comment  letters,  and  to  prevent  the 
disruption  of  specialist  firms  already 
operating  under  the  Program.*  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  on  an  accelerated  basis. 

Q.  Proposed  Rule  Change 

In  an  effort  to  streamline  the  way 
business  is  conducted  on  the  Exchange's 
Equities  Floors,  and  to  provide 
Exchange  specialist  firms  with  greater 
control  over  the  management  and  costs 
of  their  operations,  the  Exchange 
proposed  to  adopt  the  Supervisory 
Specialist  Pilot  Program.  Under  the 
Program,  a  specialist  firm  may  operate 
two  specialist  posts  based  upon  one 
Exchange  membership,  provided  that 
both  posts  will  be  staffed  by  Specialists 
who  have  been  qualified  by  the 
Exchange  as  Registered  Specialists 
under  the  rules  of  the  Exchange.  The 
Program  permits  one  specialist  post  to 
be  staffed  by  a  Member  who  is 
registered  as  the  supervising  specialist 
("Supervisory  Specialist"),  while  the 
other  post  is  staffed  by  an  Associated 
Person  of  the  specialist  firm  who  is 
otherwise  qualified  to  act  as  a 
Registered  Specialist  (the  "Associate 
Specialist").  Under  the  Program,  the 
Supervisory  Speciahst  acts  as 
supervising  specialist  over  the  Associate 
Specialist.  Program  participants  are 
restricted  to  Exchange  Members  with 
seats  on  the  Equity  floor,  and  no  more 
than  two  specialist  posts  may  be 
operated  per  membership. 

m.  Comments 

The  Commission  has  received  three 
comment  letters  on  the  proposal.  One 


("Amandment  No.  1").  In  Amendment  No.  1,  the 
PCX  provided  a  basis  for  the  accalorated 
effectiveness  of  the  proposal  pursuant  to  Section 
19(b)(2J  of  the  Act.  explaining  that  the  Program  was 
designed  to  permit  specialist  firms  greater  control 
over  the  impact  of  sharply  escalating  seat  pricea, 
while  preserving  the  quality  of  the  Exchaiige's 
markets  and  services  to  the  public  and  its  members. 

*  Securities  Exchange  Act  Release  No.  39784 
(March  24.  199«).  63  FR  15472. 

*  See  letter  from  Michael  0.  Pierson,  Senior 
Attorney,  Regulatory  Policy,  PCX.  to  Richard 
Strasser,  Assistant  Director,  Division,  Commission 
(June  18.  1998)  ("Amendment  No.  2"). 


comment  letter  supports  the  Exchange's 
rationale  for  the  Program.*  The  others 
oppose  the  Program.  The  two  opposing 
letters  claim  that  the  Program  will  dilute 
the  value  of  Exchange  seats  as  an 
investment  property.^  Furthermore,  the 
dissenters  argue  that  such  a  change  to 
the  Exchange's  seat  operations  requires 
approval  by  a  majority  vote  of  the  PCX 
Membership,  as  well  as  the  PCX  Board 
of  Directors,  pursuant  to  the  Article  V, 
Section  1  of  the  PCX  Constitution. 

rv.  SolicitatioB  of  CoouneBts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  In 
particular,  the  Commission  seeks 
comment  on  whether  the  proposal  is 
consistent  with  the  PCX  Constitution. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  Commission, 
and  all  written  communications  relating 
to  the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-98-14 
and  should  be  submitted  by  July  20, 
1998. 

V.  CommissioR  Findings  and  Order 
GrantiBg  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  appUcable  to 
a  national  securities  exchange.  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the 


■  See  letter  from  Daniel  H.  Turner.  Praaidant 
Rubicon  Securities,  Inc.  to  fonathan  G.  Katz, 
Secretary,  Office  of  the  Secretary,  Commission  (May 
12,  1998). 

'  See  letters  &om  Matthew  D.  Wayne,  Counsel  to 
PBL.  Inc.  Vanaaco  k  Wayne,  to  Jonathan  G.  Katz, 
Secretary,  Office  of  the  Secretary.  Commission 
(April  14. 1998),  and  John  A.  Brown.  Chairman 
(retired),  M.J.T.  Securities,  Inc.  to  Jonathan  G.  Katz. 
Secretary,  Office  of  the  Secretary.  Commission  (June 
2.  1998). 


Exchange  Act  Section  6(b)(5)  • 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protest  investors 
and  the  pubUc.  In  originally  approving 
the  program  for  a  90-day  pilot,  the 
Commission  preliminarily  found  that 
the  Program  could  enhance  liquidity  in 
equity  securities  traded  on  the  Exchange 
members  by  given  specialist  firms  the 
opportunity  to  become  specialists  in 
more  stock  without  incurring  additional 
membership  costs.  Since  then  the 
Commission  has  received  comment 
letters  expressing  concerns  with  certain 
aspects  of  the  Program.  By  approving 
the  Prt>gram  for  a  further  limited  period 
of  time,  but  without  extending  it  to 
additional  firms,  the  Commission  will 
prevent  disruption  to  the  firms  already 
enrolled  in  the  Program  while  enabling 
the  Commission  to  determine  whether 
its  preliminary  determinations  remain 
correct  in  light  of  the  comment  letters. 
Approval  of  the  90-day  extension  has  no 
bearing  on,  and  should  not  be 
interpreted  to  suggest  that  the 
Commission  ultimately  will  approve 
PCX's  Ckimpanion  filing  (SR-PCX-98- 
13),'  requesting  approval  of  the  pilot  for 
one  year. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  First,  the  Commission 
notes  that  the  extension  is  only  for  90 
days.  Second,  the  approval  of  the  90-day 
extension  is  granted  on  the  condition 
that  the  PCX  will  not  enhst  any 
addiUoneil  specialist  firms  to  the 
Program  during  this  period.  As  a  result, 
the  extension  will  merely  preserve  the 
status  quo  to  give  the  PCX  additional 
time  to  respond  to  the  comment  letters 
and  to  give  the  Commission  time  to 
consider  that  response. 

VI.  Conclusion 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.»o  that  the 
proposed  rule  change  (SR-PCX-98-14) 
is  hereby  approved  on  an  accelerated 
basis  through  September  21, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-17233  Filed  6-26-98;  8:45  ami 

BILLMG  COOC  M10-01-M 


•U.S.C  78«[bX5). 

*  Securities  Exchange  Act  Release  No.  39825 
(April  1.  1998)  63  FR  17250. 

'•15U.S.C78s(b)(2). 
»CFR200.30-3(aXl2)  » 
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DEPARTMENT  OF  STATE 

[Public  Notto*  2844] 

Prtvaqf  Act  of  1974;  Altered  System  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  an 
existing  system  of  records,  STATE-42. 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a(r)),  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  Jime  18, 
1998. 

It  is  proposed  that  the  system 
description  will  include  revisions  and/ 
or  additions  to  each  section  except  the 
sections  entitled  "System  name," 
"RetrievabiUty"  and  "Systems 
exempted  from  certain  provisions  of  the 
Act."  A  new  section  entitled  "Seciirity 
classification"  has  also  been  added.  The 
changes  to  the  existing  system 
description  are  proposed  to  reflect  more 
accurately  the  Bureau  of  Political- 
Military  Affairs'  record-keeping 
practices,  the  enlargement  of  the  scope 
of  its  mandate,  and  a  reorganization  of 
its  activities  and  operations. 

Any  persons  interested  in 
commenting  on  the  altered  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Kenneth  F. 
Rossman,  Acting  Chief;  Programs  and 
Policies  Division;  Office  of  IRM 
Programs  and  Services;  Room  1239; 
Department  of  State;  2201  C  Street,  NW; 
Washington,  DC  20520-1512. 

This  system  of  records  will  be 
effective  40  days  &om  the  date  of 
publication  unless  we  receive  comments 
which  will  result  in  a  contrary 
determination. 

The  altered  system,  the  "Mimitions 
Control  Records,  STATE-42"  will  read 
as  set  forth  below. 

Dated:  June  18,  1998. 

Patrick  R.  Hayes, 

Acting  Assistant  Secretary  for  the  Bureau  of 
Administration. 

8TATE-42 

SYSTEM  name: 

Munitions  Control  Records. 

SECURITY  CLASSnCATION: 

Unclassified  and  classified. 

SYSTBi  LOCATION. 

Deptutment  of  State,  Annex  6;  Room 
200;  1700  Lynn  St;  Arlington,  VA 
22209. 


CATEQOMES  OF  MDIVDUALS  COVERED  BY  THE 

system: 

Exporters  of  defense  articles  and 
defense  services  with  or  without 
Department  of  State  authorization; 
individuals  who  are  applicants  for 
export  licenses;  individuals  who  are 
registered  as  exporters;  and  individuals 
who  are  brokers  for  sales  of  defense 
articles  or  defense  services  who 
completed  registration  statements  or 
submitted  requests  for  approval  of  a 
brokering  activity. 

AUTHOWTY  FOR  MAMTBIANCC  OF  T>«  SYSTEM: 

22  U.S.C.  2651 A  (Oganization  of  the 
Department  of  State);  22  U.S.C.  3921 
(Management  of  service);  5  U.S.C.  301 
(Management  of  the  Department  of 
State);  22  U.S.C.  2778  (Arms  Export 
Control  Act). 

CATEQORKS  OF  RECORDS  M  TMC  SYSTBi: 

Correspondence,  registration 
statements  when  a  principal  executive 
officer  or  owner  is  the  same  as  the 
applicant,  and  checks  for  registration 
fees  sent  to  the  Department  of  State 
(Department)  when  an  individual 
registers  as  a  manufacturer,  exporter 
and/or  broker  of  defense  articles  or 
defense  services;  copies  of  letters  to 
individuals  and  businesses  from  the 
Department  pertaining  to  their 
registration;  Proposed  Charging  Letters 
and  Orders  and  Consent  Agreements 
pertaining  to  the  Department's 
administrative  cases;  correspondence, 
memoranda,  federal  court  dociunents, 
telegrams,  other  government  agency 
reports,  and  E-Mail  messages  between 
the  Department  and  other  federal 
agencies  regarding  law  enforcement  and 
intelligence  information  about  defense 
trade  activities  pertaining  to  the  subject 
of  the  record. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTBi,  MCLUOMQ  CATEGORCS  OF  USERS  AND 
PURPOSE  OF  SUCH  USES: 

The  information  in  this  system  is  used 
primarily  by  the  Office  of  Ciefense  Trade 
Controls  when  making  determinations 
regarding: 

(a)  Individuals  who  have  been 
authorized  to  export  or  retransfer  a 
defense  article,  defense  service  or 
related  technical  data; 

(b)  Which  commodities,  quantities, 
and  dollar  values  were  authorized  for 
export  and  the  extent  of  any  export 
violations; 

(c)  Administrative  charges  imposed 
on  an  individual  for  violating  the  export 
regulations;  and 

(d)  The  removal  of  export  privileges. 
The  information  may  also  be  used  to 

send  required  reports  to  Congress  about 
certain  defense  trade  transactions.  The 


principal  users  of  this  information 
outside  the  Department  of  State  are  the 
U.S.  Customs  Service  and  the 
Department  of  justice  for  their 
investigations  of  violations  of  the  Arms 
Export  Control  Act.  This  information 
may  also  be  released  to  other  federal 
intelligence  and  law  enforcement 
agencies  pursuant  to  statutory 
intelligence  and  law  enforcement 
responsibilities  or  for  other  lawful 
purposes. 

POUCKS  AND  PRACTICES  FOR  STORMQ, 
RETRKVMQ,  ACCESSSia,  RETAMMQ  AND 
I  OF  RECORBS  M  T>IE  SYSTBft 


STORAGE: 

Electronic  media,  hard  copy. 

RETWEVASLrrr: 

Individual  name. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  vabd 
identification  card  or  individuals  under 
proper  escort.  Access  to  Annex  6  has 
security  access  controls  (code  entrances) 
and/or  sec\irity  alarm  systems.  All 
records  containing  personal  information 
are  maintained  in  secured  file  cabinets 
or  in  restricted  areas,  access  to  which  is 
limited  to  authorized  personnel.  Access 
to  computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENnON  AND  OePOSAL: 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  destroyed  or  retired  to 
the  Federal  Records  Center  according  to 
published  records  schedules  of  the 
Department  of  State  and  as  approved  by 
the  National  Archives  and  Records 
Administration.  Licenses  and  license 
applications  will  be  destroyed  after 
fifteen  years.  More  specific  information 
may  be  obtained  by  writing  to  the 
Director;  Office  of  IRM  Programs  and 
Services;  Room  1239;  Department  of 
State;  2201  C  Street,  NW;  Washington, 
DC  20520-1512. 

SYSTEM  MANAGEn(S)  AND  ADDRESS: 

Director,  Office  of  Defense  Trade 
Controls,  Biueau  of  Political-Military 
Affairs,  SA-6,  Room  200,  Department  of 
State,  Washington.  DC  20522-0602. 
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NOTFICATXM  procedure: 

Individuals  who  have  reason  to 
believe  that  the  Bureau  of  Political- 
Military  Affairs  (Office  of  defense  Trade 
Controls)  might  have  information 
pertaining  to  themselves  should  write  to 
the  Director;  Office  of  IRM  Programs 
and  Services;  Room  1239;  Department  of 
State;  2201  C  Street,  NW;  Washington, 
DC  20520-1512.  The  individual  must 
specify  that  he/she  wishes  the  Office  of 
Defense  Trade  Controls  to  be  checked. 
At  minimum,  the  individual  must 
include:  name;  date  and  place  of  birth; 
current  mailing  address  and  zip  code; 
signature;  and  a  brief  description  of  the 
circumstances  which  may  have  caused 
the  creation  of  the  record  including  the 
approximate  dates  of  the  circumstances 
which  give  the  individual  cause  to 
believe  that  the  Office  of  Defense  Trade 
Controls  may  have  reccvds  pertaining  to 
him/her. 

RECORD  ACCESS  AND  AtPCUDfT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director; 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEOORCSt 

These  records  contain  information 
obtained  &om  the  individual,  from  the 
organization  the  individual  represents 
and  intelligence  and  law  enforcement 
agencies. 

SYSTEMS  EXEMPTH)  FROM  CERTAJN  PROVWONS 
Of  TME  ACT: 

Portions  of  certain  records  contained 
within  this  system  of  records  are 
exempted  from  5  U.S.C.  552a  (c)(3),  (d), 
(e)(1).  (3)(4)(G),  (H)  and  H).  and  (f).  See 
Department  of  States  rules  published  in 
the  Federal  Register. 

(FR  Doc.  98-17228  Filed  6-26-98;  8:45  am] 

aiLUNG  CO0€  4710-06-M 


DEPARTMENT  OF  TRANSPORTATION 

^k)tice  of  Applications  for  Certificates 
of  Public  ConveniacK^  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  June  19, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  p>eriod  DOT  may  process  the 


application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number  OST-98-3964. 

Date  Filed:  June  17. 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope.  July  15, 1998. 

Description:  Applicatidn  of  American 
Airlines,  Inc.  purs\iant  to  49  U.S.C 
Section  41102.  and  Subpart  Q  of  the 
Department's  Regulations,  applies  for 
renewal  of  segment  1  of  its  Certificate  of 
Public  Convenience  and  Necessity  for 
Route  648  (Raleigh/Durham-London), 
issued  by  Order  93-12-27,  December 
17,  1994. 

Dorothy  W.  Walker. 
Federal  Register  Liaison. 
|FR  Doc.  98-17255  Filed  6-26-98;  8:45  am] 

BILLMQ  COOE  «1«-«-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  June  19, 
1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-98-3959. 
Date  Filed:  June  15, 1998. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  14PTC3  Telex  Mail  Vote  944 

Korea-Russia  fares 

Intended  effective  date:  Jime  18, 1998. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc  98-17254  Filed  6-26-98;  8:45  am] 

BNJJNQ  CODE  4»10-«>-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meetings 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  change  in  time  and 
location  of  meetings. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  change  in  time 
and  location  for  two  special  meetings  of 
the  Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rujranaking  Advisory  Committee  (63  FR 
8515.  February  19, 1998). 


DATES:  The  July  15,  1998.  meeting  will 
begin  at  3  p.m.;  the  July  21,  1998. 
meeting  will  begin  at  10  a.m. 

AOOAESSES:  The  July  15,  1998.  meeting 
will  be  held  at  the  Embassy  Suites,  1250 
22nd  Street.  NW..  Washington.  DC.  The 
July  21.  1998,  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation, 
400  Seventh  Street.  SW  .  Room  6200- 
6204,  Washington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT:  Miss 
Jean  Casciano.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail 
Jean.Casciano@faa.dot.gov. 

SUPPt-BMBfTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  two  special  meetings  of  the 
Executive  Committee  to  be  held  on  July 
15,  1998,  at  the  Embassy  Suites,  1250 
22nd  Street.  NW..  Washington.  DC.  and 
on  July  21.  1998.  at  the  U.S.  Department 
of  Transportation.  400  Seventh  Street. 
SW..  Room  6200-6204.  Washington.  DC. 

The  agenda  for  the  July  15. 1998. 
meeting  will  include  a  detailed  review 
of  the  draft  report  of  the  Fuel  Tank 
Harmonization  working  Group. 

The  agenda  for  the  July  21, 1998, 
meeting  will  include  a  further  review  of 
and  vote  on  the  report  of  the  Fuel  Tank 
Harmonization  working  Group. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  July  6,  1998.  to  present 
oral  statements  at  the  meeting.  The 
public  may  present  written  statements 
to  the  executive  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MF0RMAT10N 
CONTACT.  A  copy  of  the  draft  report  of 
the  Fuel  Tank  Harmonization  Working 
Group  will  be  available  at  each  meeting 
or  may  be  obtained  following  the 
meeting  by  contacting  the  above  person. 

Issued  in  Washington.  DC.  on  June  23, 
1998. 

loseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc  98-17225  Filed  6-26-98;  8:45  am] 

BILLMQ  COOE  4«10-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulenfaking  Advisory 
ConHwittee  Meeting  on  Noise 
Certification  Issues 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  pubhc  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  noise  certification 
issues. 

DATES:  The  meeting  will  be  held  on  July 
15  at  1:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association.  1400  K  Street  NW. 
Washington,  DC. 

FOR  FURTHER  IMFORMATKX  CONTACT: 
Ms.  Angela  O.  Anderson.  (202)  267- 
9681,  Office  of  Rulemaldng  (ARM-200), 
800  Independence  Avenue,  SW, 
Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  noise  certification 
issues.  This  meeting  will  be  held  July 
15,  1998,  at  1:00  p.m.,  at  the  General 
Aviation  Manufacturers  Association. 
The  agenda  for  this  meeting  will  include 
progress  reports  from  the  FAR/JAR 
Harmonization  Working  Group  for 
Helicopters  and  the  FAR/JAR 
Harmonization  Working  Group  for 
Subsonic  Transport  Airplanes.  It  will 
also  include  the  presentation  and  vote 
on  the  NPRM  from  the  FAR/JAR 
Harmonization  Working  Group  for 
Propeller-Driven  Small  Airplanes. 
Members  of  the  public  may  obtain 
copies  of  this  NPRM  by  contacting  the 
person  listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT 


Issued  in  Washington,  DC,  on  June  23, 
1996. 

Paul  Dykeman, 

Assistant  Executive  Director  for  Noise 
Certification  Issues,  Aviation  Rulemaking 
Advisory  Committee. 
(PR  Doc.  98-17226  Filed  6-26-98;  8:45  am) 

BtLUNQ  CODE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-S51X] 

Knox  &  Kane  Railroad  Company — 
Abandonment  Exemption — in  Clarion 
County,  PA 

Knox  &  Kane  Railroad  Company 
(Knox)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  9-mile  line  of  its  railroad 
between  Station  #3069  +  49, 
immediately  west  of  milepost  86,  and 
Station  #3533  -«-  70,  immediately  west  of 
milepost  95,  in  Clarion  County,  PA.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  16232  and  16254. 

Knox  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  t>ehalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  pubUcation),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  July  29, 1998,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


issues,  ■  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(cM2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  July  9,  1998.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
July  20,  1998,  with:  Surface 
Transportation  Board.  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  NW,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Daniel  J.  Sweeney,  1750 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20006 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Knox  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  July  3, 1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  vmting  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuaht  to  the  provisions  of  49  CFR 
1152.29(e)(2),  Knox  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
Knox's  filing  of  a  notice  of 
consummation  by  June  29,  1999,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
'■WWW.STB.DOT.GOV." 

Decided:  June  19, 1998. 


.'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Unes,  5  I.C.C2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

-  Each  offer  of  financial  assistance  must  be 
accoin[>anied  by  the  filing  fee.  which  currently  is 
set  at  SIOOO.  See  49  CFR  1002.2(f)(25). 
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By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  98-16927  Filed  6-26-98;  8:45  am) 
aajjNO  CODE  4ti$-oo-p 


DEPARTMENT  OF  THE  TREASURY 

Offico  of  the  Secretary 

Ust  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 


On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasxiry,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986):  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman.  Qatar,  Saudi 
Arabia,  Syria,  United  .\rab  Emirates. 
Yemen,  Republic  of. 

Dated:  June  19. 1998. 
Philip  West. 

IntoTiational  Tax  Counsel  (Tax  Policy). 
IFR  Doc.  98-17153  Filed  6-26-98;  8:45  am] 
HUJNQ  CODE  4«10-28-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  correcbons  of  prevtousty 
published  P residential ,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Parts  3,  240,  245,  274a  and  299 

PNS  No.  1893-97;  AG  Ontor  No.  2154-98] 

RIN  1115-AF04 

Adjustment  of  Status  for  Certain 
Nationals  of  Nicaragua  and  Cut>a 

Correction 

In  rule  document  98-13246  beginning 
on  page  27823,  in  the  issue  of  Thursday, 
May  21,  1998,  make  the  following 
corrections: 

On  page  27828,  in  the  second  coliunn, 
in  the  second  full  paragraph,  in  the 
third  line,  "deporting"  should  read 
"deportation";  in  the  fourth  Une, 
"removing"  should  read  "removal";  and 
in  the  fifth  line,  "to"  should  read  "may 
be". 

BH.UNG  CO0€  150S-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40075;  File  No.  SR-CBOE- 
98-07] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the 
Committee  Responsible  for  Governing 
RAES  Participation  In  SPX 

Correction 

In  notice  document  98-15780 
appearing  on  page  32668  in  the  issue  of 
Monday,  June  15,  1998,  make  the 
following  correction: 

On  page  32688,  in  the  third  column, 
following  the  last  paragraph,  the 
signature  Une  should  read  as  set  forth 
below: 

Margaret  H.  McFarland, 
Deputy  Secretary. 

MLLMQ  CODE  1506-01-0 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  10 
pocket  No.  98-08] 
RIN  1557-AB62 

Municipal  Securities  Dealers 

Correction 

In  rule  document  98-14016, 
begiiming  on  page  29092,  in  the  issue  of 


Thursday,  May  28, 1998,  make  the 
follovtring  correction: 

§10.2    [Corrected] 

On  page  29094,  in  the  second  colimm, 
in  §  10.2(c),  the  second  sentence  should 
be  removed. 

BILUNQ  COOe  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-ANM-21] 

Amendment  of  Class  E  Airspace; 
Cedar  City,  UT 

Correction 

In  rule  document  98-14539  beginning 
on  page  29943  in  the  issue  of  Tuesday, 
June  2,  1998,  make  the  following 
correction: 

§71.1     [Corrected] 

On  page  29944,  in  the  first  column, 
under  the  heading  ANM  UT  E5  Cedar 
aty.UT  [Revised]: 

1.  hi  the  eighth  line  "35'45'0O"" 
should  read  "37"45'00"". 

2.  In  the  tenth  line  "113'15'30"" 
should  read  "113*15'00"". 

BILUNQ  COOE  1506-01-0 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1724 

RIN  0572-AA48 

Electric  Engineering,  Architectural 
Services  and  Design  Policies  and 
Procedures 

agency:  Rural  Utilities  Service,  USDA. 
ACnOH:  Final  rule. 

SUMMARY:  The  Riu^l  Utilities  Service 
(RUS)  is  amending  its  regulations  on 
engineering  and  architectural  services. 
These  policies  and  procedures  are 
presently  contained  in  seven  RUS 
bulletins,  which  will  be  rescinded  after 
this  regulation  becomes  effective.  This 
rule  simplifies  and  codifies  RUS  pohcy 
and  procediu^s  to  be  followed  by 
electric  borrowers  relating  to 
architectural  and  engineering  services. 
This  rule  also  simplifies  and  codifies 
RUS  reqiiirements  for  the  planning  and 
design  of  electric  distribution, 
transmission,  and  generation  systems 
and  facilities  owned  by  RUS  borrowers. 
DATES:  Effective  Date:  July  29, 1998. 

Incorporation  by  Reference: 
Incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  29,  1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Fred  J.  Gatchell,  Deputy  Director, 
Electric  Staff  Division,  Riual  Utilities 
Service,  U.S.  Department  of  AgriciUture, 
Stop  1569, 1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1569. 
Telephone:  (202)  720-1398.  FAX:  (202) 
720-7491.  E-mail: 
fgatchel@rus.usda.gov. 
SUPPtEMENTARY  INFORMATION: 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consviltation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Final  Rule  Related 
Notice  entiUed  "Department  Programs 
and  Activities  Excluded  fit>m  Executive 
Order  12372."  (50  FR  47034)  exempted 
RUS  loans  and  loan  guarantees  from 
coverage  under  this  order. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Qvil  Justice 


Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  a  rule  relating  to  the 
RUS  electric  loan  program  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  and.  therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  rule. 

National  Enyironmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  enviroiunent  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.].  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  programs  under  No.  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington,  IX:  20402-9325. 

National  Performance  Review 

The  regulatory  action  is  being  taken  as 
part  of  the  National  Performance  Review 
program  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain  in  force. 

Information  Collection  and 
Recordkeeping  Requirements 

The  recordkeeping  and  reporting 
burdens  contained  in  this  rule  will  be 
submitted  to  OMB  for  approval.  The 
paperwork  contained  in  this  rule  will 
not  be  effective  until  approved  by  OMB. 

Send  questions  or  comments 
regarding  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  F.  Lament 
Heppe,  Jr.,  Director.  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  Stop  1522. 1400 
Independence  Ave..  SW.,  Washington. 
DC  20250-1522. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  Title  II  of  the  UnKmded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 


subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Background 

RUS  has  promulgated  regulations 
pertaining  to  the  design  and 
construction  of  RUS  electric  borrower's 
systems.  These  regulations  are 
contained  in  7  CFR  chapter  XVII,  ptut 
1724,  Electric  Engineering, 
Architectural  Services  and  Design 
Policies  and  Procedures,  which 
describes  policies  and  procedures 
pertaining  to  RUS  electric  borrower 
procurement  of  architectural  and 
engineering  services  for  planning, 
design,  and  construction  management  of 
buildings  and  electric  utility  plant  such 
as  distribution  and  transmission  lines, 
substations,  communications  and 
control  systems,  and  generating  plants. 

The  policies  and  procedures  covered 
by  this  rule  are  presently  contained  in 
RUS  Bulletins  41-1.  Engineering 
Services  for  Electric  Borrowers;  42-1, 
Architectural  Services  for  Electric 
Borrowers;  60-1 ,  Standfirds  for  the 
Preparation  of  Circuit  Diagrams, 
Electrical  Data  Sheets,  and  Other 
Drawings  for  Systems  of  Electrical 
Borrowers;  60-2,  Electric  System 
Capacity;  80-11,  Reports  of  Progress  of 
Construction  and  Engineering  Services; 
81-9,  Preparation  of  Plans  and 
Specifications  for  Distribution  and 
Transmission  Facilities;  and  86-2,  Pre- 
Construction  Activities  for  Headquarters 
Facilities  for  Electric  Borrowers.  The 
previous  policies  and  procedures  are 
being  changed  and  updated  by  this  rule. 
Upon  the  effective  date  of  this  nde,  RUS 
Bulletins  41-1,  42-1,  60-1.  60-2.  80-11, 
81-9,  and  86-2  will  be  superseded  tmd 
rescinded. 

The  ma)or  substantive  changes  are  as 
follows: 

(a)  This  rule  eliminates  the 
requirement  for  RUS  approval  of  the 
borrower's  selection  of  the  architect  and 
of  the  engineer. 

(b)  This  rule  eliminates  the 
requirement  for  RUS  approval  of 
architectural  services  contracts  and 
distribution  and  transmission 
engineering  services  contracts  for  all 
facilities,  and  generation  engineering 
services  contracts  if  the  facilities  are  not 
financed  by  RUS. 

(c)  This  rule  eliminates  the 
requirement  for  RUS  approval  for 
closeout  of  architectiual  or  engineering 
services  contracts. 

(d)  This  rule  eliminates  the 
requirement  for  submittal  of  progress 
reports  to  RUS  for  facilities  not  financed 
by  RUS. 

(e)  This  rule  eliminates  the 
requirement  f6r  RUS  approval  of  many 
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plans  and  specifications.  However, 
many  requirements,  such  as  the 
National  Electrical  Safety  Code  (NESC), 
Occupationeil  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651  et  seq.).  building 
accessibility  standards.  RUS  standards, 
specifications,  and  use  of  acceptable 
materials,  etc.,  apply  regardless  of  the 
source  of  financing. 

(f)  Design  data  that  have  been 
approved  by  RUS  may  be  used  for  new 
facilities  without  further  approval. 

(g)  This  rule  will  simplify  and  clarify 
RUS  requirements  regarding  system 
design. 

(h)  This  rule  combines  seven  bulletins 
and  three  contracting  forms. 

Comments 

On  August  4, 1997.  RUS  published  a 
proposed  rule  at  62  FR  41883. 
Conunents  were  received  from  13 
parties,  including  one  cooperative 
association.  2  engineering  associations. 
3  distribution  borrowers,  3  power 
supply  borrowers,  and  4  engineering 
firms.  RUS  considered  all  comments. 
All  substantive  comments  are  addressed 
herein. 

Some  commenters  suggested  that  RUS 
eliminate  the  requirement  that  RUS 
borrowers  use  RUS  standards  and  RUS 
accepted  materials,  especially  when  the 
project  is  financed  from  sources  other 
than  RUS,  and  to  eliminate  all  RUS 
approvals  when  the  project  is  financed 
from  sources  other  than  RUS.  RUS 
disagrees  with  this  approach.  Any 
project  that  is  part  of  a  borrower's 
interrelated  electrical  system  can  impact 
the  collateral  that  serves  as  security  for 
loans  and  guarantees  made  by  RUS. 
Inadequate  design  or  materials  in  one 
part  of  the  system,  regardless  of  how 
financed,  can  adversely  affect  the  entire 
system.  RUS  considers  the  requirements 
that  RUS  borrowers  use  RUS  standards 
and  accepted  materials  and  for  RUS 
approvals  as  proposed  are  in  the 
government's  best  interests  as  lender. 

One  commenter  suggested  that  RUS 
clarify  the  applicability  of  prior  editions 
of  the  National  Electrical  Safety  Code 
(NESC).  Since  the  NESC  itself 
specifically  addresses  facilities  that 
comply  with  prior  editions  of  the  NESC. 
no  change  is  needed  in  the  rule. 

Some  commenters  suggested  that  RUS 
allow  non-licensed  engineers  to  do 
certain  work  and  not  require  all 
employed  engineers  to  be  registered. 
Nothing  in  the  proposed  rule  requires 
each  and  every  person  doing 
engineering  work  to  be  registered. 
Generally,  the  rule  allows  the  a 
borrower  to  use  qualified  non-licensed 
subordinates  to  do  engineering  work  to 
the  same  extent  as  allowed  by 
applicable  State  engineering  regulations. 


Several  commenters  suggested  that 
RUS  allow  more  than  6  months  for 
inspection  of  work  order  construction. 
RUS  disagrees  with  this  comment. 
Inspection  of  work  order  construction  is 
important  to  the  safety  of  the  pubUc  and 
the  borrower's  employees,  and  should 
be  completed  as  expeditiously  as 
possible.  Where  special  circumstances 
(e.g.,  unusual  weather  conditions) 
preclude  inspection  within  six  months, 
the  borrower  may  request  a  waiver  of 
this  time  requirement. 

Several  commenters  suggested  that 
RUS  not  require  that  inspected  work 
orders  be  noted  and  initialed  on  the 
RUS  Form  219.  In  response  to  this 
comment,  RUS  has  eliminated  the 
requirement  that  the  inspected  work 
orders  be  noted  and  initialed,  requiring 
only  that  the  inspected  work  orders  be 
indicated  on  the  RUS  Form  219. 

One  commenter  suggested  that  RUS 
not  require  RUS  Form  219  to  be  used  for 
work  on  facilities  not  financed  by  RUS. 
It  is  not  RUS'  intent  to  require  RUS 
Form  219  for  work  on  facilities  not 
financed  by  RUS.  The  final  rule  clarifies 
this  point. 

One  commenter  suggested  that  RUS 
not  prohibit  the  twrrower's  manager 
from  certifying  the  RUS  Form  219.  RUS 
believes  that  its  long-standing 
requirement  for  separation  of 
responsibiUty  continues  to  have  merit 
while  causing  little  borrower 
inconvenience.  No  change  has  been 
made  in  the  final  rule. 

One  commenter  suggested  that  RUS 
allow  as-built  drawings  as  a  substitute 
for  staking  sheets  in  connection  with 
work  order  inspection.  In  response  to 
this  comment.  RUS  has  changed  the 
final  rule  accordingly. 

Some  commenters  suggested  that  RUS 
allow  borrowers  to  use  either  an 
architect  or  an  engineer  for  the  design 
of  buildings  and  that  RUS  should  allow 
the  borrower,  instead  of  the  architect  or 
engineer,  to  do  the  construction 
management.  One  commenter  noted  that 
RUS  Form  220  requires  electrical, 
mechanical,  and  structural  expertise 
that  an  architect  may  not  have.  It  is 
RUS'  intent  that  all  work  be  done  by 
individuals  and  organizations  well 
qualified  to  do  the  work.  This  could 
include  having  an  engineer  design 
buildings  with  architectural  assistance, 
the  borrower  doing  construction 
management  with  engineering  or 
architectural  assistance,  or  an  architect 
obtaining  additional  electrical, 
mechanical,  and  structural  expertise. 
Since  nothing  in  the  rule  is  contrary  to 
this  interpretation,  no  change  is  needed 
in  the  rule. 

One  commenter  suggested  that  there 
should  be  specific  time  limits  placed  on 


RUS  in  connection  with  the  approval 
process.  RUS  understands  the 
commenter's  concern,  but  disagrees 
with  the  commenter's  solution.  While 
RUS  makes  every  effort  to  support  the 
borrower's  schedule  by  providing  timely 
approvals,  an  automatic  approval  after  a 
given  period  of  time  is  not  consistent 
with  the  purpose  of  RUS  approval.  No 
change  has  been  made  in  the  final  rule. 

Some  commenters  suggested  that  RUS 
use  a  standard  form  of  engineering 
services  contract  based  on  one  prepared 
by  the  Engineers  Joint  Contract 
Ciocuments  Committee  in  Ueu  of  the 
RUS  standard  form,  while  another 
commenter  suggested  that  RUS  rewrite 
the  standard  form  of  engineering 
services  contract  to  conform  to  current 
business  practices.  Other  commenters 
noted  that  the  proposed  rule's 
requirement  that  the  engineer's 
documents  comply  with  all 
environmental  regulations  could  be 
construed  as  a  warranty  or  guarantee  of 
services  and  RUS  should  modify  the 
proposed  rule  to  eliminate  this  express 
warranty  or  guarantee.  Other 
commenters  suggested  that  RUS  not 
require  engineers  to  provide 
construction  management  services  nor 
to  "supervise"  construction.  One 
commenter  suggested  that  RUS  not 
require  the  engineer  to  "inspect" 
construction,  and  that  the  engineer's 
obUgation  should  be  to  "observe" 
construction.  RUS  believes  that  the  RUS 
standard  form  of  engineering  services 
contract,  based  on  many  years  of 
successful  use  by  RUS  borrowers,  is  still 
fundamentally  sound.  Certain  specific 
comments  have  been  addressed  and 
changes  made  in  the  standard  form  of 
engineering  services  contract  to  clarify 
certain  provisions  of  the  contract. 

One  commenter  noted  that  RUS  stated 
that  only  3  contract  forms  are  required, 
but  §  1724.70  fists  12  forms.  The  forms 
listed  in  §  1724.70  are  available  from 
RUS,  but  only  those  so  indicated  are 
required  to  be  used.  The  others  forms 
are  available  for  use  by  borrowers  but 
are  not  required.  The  final  rule  clarifies 
this  point. 

Some  commenters  suggested  that  RUS 
not  require  borrowers  to  use  the 
standard  contract  forms  for  small  jobs 
(e.g.,  less  then  $75,000  or  5  percent  of 
total  utiUty  plant.)  RUS  disagrees  with 
this  comment.  A  small  engineering  job 
can  have  a  significant  impact  on  a  much 
larger  project.  Also,  the  standard 
contract  forms  are  only  required  for  RUS 
financed  facilities,  which  tend  to  be 
larger  projects.  No  change  has  been 
made  in  the  final  rule. 

Several  commenters  suggested  that 
RUS  not  require  professional  liability 
insiu-ance  of  $1,  000,000.  In  response  to 
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this  conunent,  RUS  has  changed  the 
required  amount  of  insurance  to 
$500,000. 

One  commenter  suggested  that  RUS 
allow  computer  generated  forms  in  lieu 
of  the  standard  printed  version,  since 
"reasonable  modiGcations  and 
additions"  to  the  standard  forms  are 
permitted.  RUS  disagrees  with  this.  RUS 
believes  that  the  most  effective  means  of 
maintaining  accurate  and  recognizable 
forms  is  to  continue  to  use  the 
preprinted  version.  No  change  has  been 
made  in  the  final  rule. 

One  commenter  suggested  that  RUS 
eliminate  the  sample  compensation 
schedule  firom  the  RUS  Form  220.  RUS 
has  determined  that  the  sample 
compensation  schedule  is  not  necessary 
and  has  been  eliminated. 

One  commenter  suggested  that  the 
RUS  Forms  220  and  236  require  the 
engineer  to  get  the  owner's  permission 
to  open  bids  if  three  or  fewer  bids  are 
received,  jis  is  the  case  in  the  RUS  Form 
211.  This  commenter  also  suggested  that 
RUS  Form  220  should  require  the 
architect  to  inspect  materials  and 
equipment  prior  to  incorporation  into 
the  project,  and  to  reject  those  not  in 
conformance  with  the  specification,  as 
is  the  case  in  the  RUS  Forms  211  and 
236.  RUS  agrees  that  the  standard  forms 
of  contract  should  be  consistent  in  these 
areas  and  has  modified  the  forms 
accordingly. 

List  of  Subiects  in  7  CFR  Pari  1724 

Electric  power,  Incorporation  by 
reference,  Loan  programs — energy. 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

In  view  of  the  above,  RUS  hereby 
amends  7  CFR  chapter  XVII  by  revising 
part  1724  to  read  as  follows: 

PART  1724— ELECTRIC 
ENGINEERING,  ARCHITECTURAL 
SERVICES  AND  DESIGN  POUCIES 
AND  PROCEDURES 

Subpart  A — General 

1724.1  Introduction. 

1724.2  Waivers. 

1724.3  Definitions. 

1724.4  Qualifications. 

1724.5  Submission  of  documents  to  RUS. 

1724.6  Insurance  requirements. 

1724.7  Debarment  and  suspension. 

1724.8  Restrictions  on  lobbying. 

1724.9  Environmental  compliance.  ^ 
1724.10-1724.19     [Reserved] 

Subpart  B — Architectural  Services 

1724.20  Borrowers'  requirements — 
architectural  services. 

1724.21  Architectural  services  contracts. 
1724.22-1724.29     IReservedl 


Subpart  C — Engineering  Services 

1724.30  Borrowers'  requirements — 
engineering  services. 

1724.31  Engineering  services  contracts. 

1724.32  Inspection  and  certification  of 
work  order  construction. 

1724.33-1724.39  [Reserved] 

Subpart  D — Electric  System  Planning 

1724.40    General. 
1724.41-1724.49    [Reserved] 

Subpart  E— Eiedric  Systam  Design 

1 7  24.  SO    Compliance  with  National 
Electrical  Safety  Code  (NESC). 

1724.51  Design  requirements. 

1724.52  Permitted  deviations  from  RUS 
construction  standards. 

1724.53  Preparation  of  plans  and 
specifications. 

1724.54  Requirements  for  RUS  approval  of 
plans  and  specifications. 

1724.55  Dam  safety. 
1724.56-1724.69     [Reserved] 
Appendix  A  to  subpart  E  of  part  1724 — 

Hazard  Potential  Classification  for  Civil 
Works  Projects 

Subpart  F — RUS  Contract  Forms 

1724.70  List  of  RUS  contract  forms  for 
architectural  and  engineering  services. 

1724.71  Use  of  printed  forms. 
1724.72-1724.73     [Reserved] 

1724.74  Engineering  service  contract  for  the 
design  and  construction  of  a  generating 
plant.  RUS  Form  211. 

1724.75  Architectural  service  contract.  RUS 
Form  220. 

1724.76  Engineering  service  contract — 
electric  system  design  and  construction, 
RUS  Form  236. 

1724.77-1724.99     (Reserved] 

Authority:  7  U.S.C.  901  et  seq.,  1921  et 
seq..6941  et  seq. 

Subpart  A — General 

$1724.1    Introduction. 

(a)  The  policies,  procedures  and 
requirements  in  this  part  implement 
certain  provisions  of  the  standard  form 
of  loan  documents  between  the  Rural 
Utilities  Service  (RUS)  and  its  electric 
borrowers. 

(b)  All  borrowers,  regardless  of  the 
source  of  financing,  shall  comply  with 
RUS'  requirements  with  respect  to 
design,  construction  standards,  and  the 
use  of  RUS  accepted  material  on  their 
electric  systems. 

(c)  Borrowers  are  required  to  use  RUS 
contract  forms  only  if  the  facilities  are 
financed  by  RUS. 

§1724.2    Waivers. 

The  Administrator  may  waive,  for 
good  cause  on  a  case-by-case  basis, 
requirements  and  pnxedures  of  this 
part. 

$1724.3    Definitions. 

Terms  used  in  this  part  have  the 
meanings  set  forth  in  §  1710.2  of  this 
chapter.  References  to  specific  RUS 


forms  and  other  RUS  documents,  and  to 
specific  sections  or  lines  of  such  forms 
and  documents,  shall  include  the 
corresponding  forms,  documents, 
sections  and  lines  in  any  subsequent 
revisions  of  these  forms  and  documents. 
In  addition  to  the  terms  defined  in 
§  1710.2  of  this  chapter,  the  following 
terms  have  the  following  meanings  for 
the  purposes  of  this  part: 

Architect  means  a  registered  or 
licensed  person  employed  by  the 
borrower  to  provide  architectural 
services  for  a  project  and  duly 
authorized  assistants  and 
representatives. 

Engineer  means  a  registered  or 
licensed  person,  who  may  be  a  staff 
employee  or  an  outside  consultant,  to 
provide  engineering  services  and  duly 
authorized  assistants  and 
representatives. 

Force  account  construction  means 
construction  performed  by  the 
borrower's  employees. 

NESC  means  the  National  Electrical 
Safety  Code. 

Repowering  means  replacement  of  the 
steam  generator  or  the  prime  mover  or 
both  at  a  generating  plant. 

RUS  approval  means  written  approval 
by  the  Administrator  or  a  representative 
with  delegated  authority.  RUS  approval 
must  be  in  wrriting,  except  in  emergency 
situations  where  RUS  approval  may  be 
given  orally  followed  by  a  confirming 
letter. 

RUS  financed  means  financed  or 
funded  wholly  or  in  part  by  a  loan  made 
or  guaranteed  by  RUS,  including 
concurrent  supplemental  loans  required 
by  §1710.110  of  this  chapter,  loans  to 
reimburse  fimds  already  expended  by 
the  borrower,  and  loans  to  replace 
interim  financing. 

$1724.4    Qualifications. 

The  borrower  shall  ensure  that: 

(a)  All  selected  architects  and 
engineers  meet  the  applicable 
registration  and  licensing  requirements 
of  the  States  in  which  the  facilities  will 
be  located; 

(b)  All  selected  architects  and 
engineers  are  fcuniliar  with  RUS 
standards  and  requirements;  and 

(c)  All  selected  architects  and 
engineers  have  had  satisfactory 
experience  with  comparable  work. 

§1724.5    Submission  of  documents  to 
RUS. 

(a)  Where  to  send  documents. 
Documents  required  to  be  submitted  to 
RUS  under  this  part  are  to  be  sent  to  the 
office  of  the  borrower's  respective  RUS 
Regional  Director,  the  Power  Supply 
Division  Director,  or  such  other  office  of 
RUS  as  designated  by  RUS.  (See  part 
1 700  of  this  chapter.) 
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(b)  Contracts  requiring  RUS  approval. 
The  borrower  shall  submit  to  RUS  three 
copies  of  each  contract  that  is  subject  to 
RUS  approval  under  subparts  B  and  C 
of  this  part.  At  least  one  copy  of  each 
contract  must  be  an  original  signed  in 
ink  (i.e.,  no  facsimile  signature).  Each 
contract  submittal  must  be  accompanied 
by  a  certified  copy  of  the  board 
resolution  awarding  the  contract. 

(c)  Contract  amendments  requiring 
RUS  approval.  The  borrower  shall 
submit  to  RUS  three  copies  of  each 
contract  amendment  (at  least  one  copy 
of  which  must  be  an  original  signed  in 
ink)  which  is  subject  to  RUS  approval. 
Each  contract  amendment  submittal  to 
RUS  must  be  accompanied  by  a  certified 
copy  of  the  board  resolution  approving 
the  amendment. 

S  1724.6    insurance  requirenwnts. 

(a)  Borrowers  shall  ensure  that  all 
architects  and  engineers  working  under 
contract  with  the  borrower  have 
insurance  coverage  as  required  by  part 
1788  of  this  chapter. 

(b)  Borrowers  shall  also  ensure  that  all 
architects  and  engineers  working  under 
contract  with  the  borrower  have 
insurance  coverage  for  Errors  and 
Omissions  (Professional  Liability 
Insurance)  in  an  amount  at  least  as  large 
as  the  amount  of  the  architectural  or 
engineering  services  contract  but  not 
less  than  $500,000. 

%  1724.7    Debarment  and  suspension. 

Borrowers  shall  comply  with  the 
requirements  on  debarment  and 
suspension  in  connection  with 
procurement  activities  as  set  forth  in 
part  3017  of  this  title,  particularly  with 
respect  to  lower  tier  transactions,  e.g., 
procurement  contracts  for  goods  or 
services. 

§  1724.8    Restrictions  on  iobbying. 

Borrowers  shall  comply  with  the 
restrictions  and  requirements  in 
connection  with  procurement  activities 
as  set  forth  in  part  3018  of  this  title. 

§  1724.9    Environmental  compliance. 
Borrowers  shall  comply  with  the 
requirements  of  part  1794  of  this 
chapter.  Environmental  Policies  and 
Procedures  for  Electric  and  Telephone 
Borrowers. 

§§1724.10-1724.19    [Reserved] 
Subpart  B — Architectural  Services 

§  1724.20    Borrowers'  requirements— 
arciiitecturai  services. 

The  provisions  of  this  section  apply  to 
all  borrower  electric  system  facilities 
regardless  of  the  source  of  financing. 

(a)  Each  borrower  shall  select  a 
qualiGed  architect  to  perform  the 


architectural  services  required  for  the 
design  and  construction  management  of 
headquarters  facilities.  The  selection  of 
the  architect  is  not  subject  to  RUS 
approval  unless  specifically  required  by 
RUS  on  a  case  by  case  basis.  Architect's 
qualification  information  need  not  be 
submitted  to  RUS  unless  specifically 
requested  by  RUS  on  a  case  by  case 
basis. 

(b)  The  architect  retained  by  the 
borrower  shall  not  be  an  employee  of 
the  building  supplier  or  contractor, 
except  in  cases  where  the  building  is 
prefabricated  and  pre-engineered. 

(c)  The  architect's  duties  are  those 
specified  under  the  Architectural 
Services  Contract  and  under  subpart  E 
of  this  part,  and,  as  applicable,  those 
duties  assigned  to  the  "engineer"  for 
competitive  procurement  procedures  in 
part  1726  of  this  chapter. 

(d)  If  the  facihties  are  RUS  financed, 
the  borrower  shall  submit  or  require  the 
architect  to  submit  one  copy  of  each 
construction  progress  report  to  RUS 
upon  request. 

(e)  Additional  information  concerning 
RUS  requirements  for  electric 
borrowers'  headquarters  facilities  are  set 
forth  in  subpart  E  of  this  part.  See  also 
RUS  Bulletin  1724E^00,  Guide  to 
Presentation  of  Building  Plans  and 
Specifications,  for  additional  guidance. 
This  bulletin  is  available  from  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agricuhure,  Stop  1522, 1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522. 

§  1724.21    Architectural  services  contracts. 

The  provisions  of  this  section  apply 
only  to  RUS  financed  electric  system 
facilities. 

(a)  RUS  Form  220,  Architectural 
Services  Contract,  must  be  used  by 
electric  borrowers  when  obtaining 
architectural  services. 

(b)  The  borrower  shall  ensure  that  the 
architect  furnishes  or  obtains  all 
architectural  services  related  to  the 
design  and  construction  management  of 
the  facilities. 

(c)  Reasonable  modifications  or 
additions  to  the  terms  and  conditions  in 
the  RUS  contract  form  may  be  made  to 
define  the  exact  services  needed  for  a 
specific  undertaking.  Such 
modifications  or  additions  shall  not 
relieve  the  architect  or  the  borrower  of 
the  basic  responsibilities  required  by  the 
RUS  contract  form,  and  shall  not  alter 
any  terms  and  conditions  required  by 
law.  All  substantive  changes  must  be 
approved  by  RUS  prior  to  execution  of 
the  contract. 

(d)  Architectural  services  contracts 
are  not  subject  to  RUS  approval  and 


need  not  be  submitted  to  RUS  unless 
specifically  requested  by  RUS  on  a  case 
by  case  basis. 

(e)  Closeout.  Upon  completion  of  all 
services  and  obligations  required  under 
each  architectural  services  contract, 
including,  but  not  limited  to, 
submission  of  final  documents,  the 
borrower  must  closeout  that  contract. 
The  borrower  shall  obtain  from  the 
architect  a  final  statement  of  cost,  which 
must  be  supported  by  detailed 
information  as  appropriate.  For 
example,  out-of-pocket  expense  and  per 
diem  types  of  compensation  should  be 
listed  separately  with  labor, 
transportation,  etc.,  itemized  for  each 
service  involving  these  types  of 
compensation.  RUS  Form  284,  Final 
Statement  of  Cost  for  Architectural 
Service,  may  be  used.  All  computations 
of  the  compensation  must  be  made  in 
accordance  with  the  terms  of  the 
architectural  services  contract.  Closeout 
documents  need  not  be  submitted  to 
RUS  unless  specifically  requested  by 
RUS  on  a  case  by  case  basis. 

§§1724.22-1724.29    [Reserved] 
Subpart  C — Engineering  Services 

§  1724.30    Borrowers'  requirements- 
engineering  services. 

The  provisions  of  this  section  apply  to 
all  borrower  electric  system  facihties 
regardless  of  the  source  of  financing. 

(a)  Each  borrower  shall  select  one  or 
more  qualified  persons  to  perform  the 
engineering  services  involved  in  the 
planning,  design,  and  construction 
management  of  the  system. 

(b)  Each  borrower  shall  retain  or 
employ  one  or  more  qualified  engineers 
to  inspect  and  certify  all  new 
construction  in  accordance  with 

§  1724.32.  The  engineer  must  not  be  the 
borrower's  manager. 

(c)  The  selection  of  the  engineer  is  not 
subject  to  RUS  approval  unless 
specifically  required  by  RUS  on  a  case 
by  case  basis.  Engineer's  qualification 
information  need  not  be  submitted  to 
RUS  unless  specifically  requested  by 
RUS  on  a  case  by  case  basis. 

(d)  The  engineer's  duties  are  specified 
under  the  Engineering  Services  Contract 
and  under  part  1726  of  this  chapter.  The 
borrower  shall  ensure  that  the  engineer 
executes  all  certificates  and  other 
instruments  pertaining  to  the 
engineering  details  required  by  RUS. 

(e)  Additional  requirements  related  to 
appropriate  seismic  safety  measures  are 
contained  in  part  1792,  subpart  C,  of 
this  chapter.  Seismic  Safety  of  Federally 
Assisted  New  Building  Construction. 

(f)  If  the  facilities  are  RUS  financed, 
the  borrower  shall  submit  or  require  the 
engineer  to  submit  one  copy  of  each 
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construction  progress  report  to  RUS 
upon  RUS'  request. 

§1724.31     Engineering  services  contracts. 

The  provisions  of  this  section  apply 
only  to  RUS  financed  electric  system 
facilities. 

(a)  RUS  contract  forms  for  engineering 
services  shall  be  used.  Reasonable 
modifications  or  additions  to  the  terms 
and  conditions  in  the  RUS  contract  form 
may  be  made  to  define  the  exact 
services  needed  for  a  specific 
imdertaking.  Any  such  modifications  or 
additions  shall  not  relieve  the  engineer 
or  the  borrower  of  the  basic 
responsibilities  reqviired  by  the  RUS 
contract  form,  and  shall  not  alter  any 
terms  and  conditions  required  by  law. 
All  substantive  changes  to  the  RUS 
contract  form  shall  be  approved  by  RUS 
prior  to  execution  of  the  contract. 

(b)  RUS  Form  236.  Engineering 
Service  Contract — Electric  System 
Design  and  Construction,  shall  be  used 
for  all  distribution,  transmission, 
substation,  and  commiuiications  and 
control  facilities.  These  contracts  are  not 
subject  to  RUS  approval  and  need  not  be 
submitted  to  RUS  unless  specifically 
requested  by  RUS  on  a  case  by  case 
basis. 

(c)  RUS  Form  211,  Engineering 
Service  Contract  for  the  Design  and 
Construction  of  a  Generating  Plant,  shall 
be  used  for  all  new  generating  units  and 
repowering  of  existing  units.  These 
contracts  require  RUS  approval. 

(d)  Any  amendments  to  RUS 
approved  engineering  services  contracts 
require  RUS  approval. 

(e)  Closeout.  Upon  completion  of  all 
services  and  obligations  required  under 
each  engineering  services  contract, 
including,  but  not  limited  to, 
submission  of  final  documents,  the 
borrower  must  closeout  the  contract. 
The  borrower  shall  obtain  from  the 
engineer  a  completed  final  statement  of 
engineering  fees,  which  must  be 
supported  by  detailed  information  as 
appropriate.  RUS  Form  234,  Final 
Statement  of  Engineering  Fee,  may  be 
used.  All  computations  of  the 
compensation  shall  be  made  in 
accordance  with  the  terms  of  the 
engineering  services  contract.  Closeout 
documents  need  not  be  submitted  to 
RUS  imless  specifically  requested  by 
RUS  on  a  case  by  case  basis. 

§  1724.32    Inspection  and  certification  of 
work  order  construction. 

The  provisions  of  this  section  apply  to 
all  borrower  electric  system  facilities 
regardless  of  the  source  of  financing. 

(a)  The  borrower  shall  ensure  that  all 
field  inspection  and  related  services  are 
performed  within  6  months  of  the 


completion  of  construction,  and  are 
performed  by  a  licensed  engineer, 
except  that  a  subordinate  of  the  licensed 
engineer  may  make  the  inspection, 
provided  the  following  conditions  are 
met: 

(1)  The  inspection  by  the  subordinate 
is  satisfactory  to  the  borrower; 

(2)  This  practice  is  acceptable  under 
appUcable  requirements  of  the  States  in 
which  the  facilities  ase  located; 

(3)  The  sut)ordinate  is  experienced  in 
maki^  such  inspections; 

(4)  Tne  name  of  the  person  making 
the  inspection  is  included  in  the 
certification;  and 

(5)  The  licensed  engineer  signs  such 
certification  which  appears  on  the 
inventory  of  work  orders. 

(b)  The  inspection  shall  include  a 
representative  and  sufficient  tmiount  of 
construction  listed  on  each  RUS  Form 
219,  Inventory  of  Work  Orders  (or 
comparable  form),  being  inspected  to 
assure  the  engineer  that  the  construction 
is  acceptable.  Each  work  order  that  was 
field  inspected  shall  be  indicated  on 
RUS  Form  219  (or  comparable  form.) 
The  inspection  services  shall  include, 
but  not  be  limited  to,  the  following: 

(1)  Determination  that  construction 
conforms  to  RUS  specifications  and 
standards  and  to  the  requirements  of  the 
National  Electrical  Safety  Code  (NESC), 
State  codes,  and  local  codes; 

(2)  Determination  that  the  staking 
sheets  or  as-built  drawings  represent  the 
construction  completed  and  inspected; 

(3)  Preparation  of  a  list  of 
construction  clean-up  notes  and  staking 
sheet  discrepancies  to  be  furnished  to 
the  owner  to  permit  correction  of 
construction,  staking  sheets,  other 
records,  and  work  order  inventories; 

(4)  Reinspection  of  construction 
corrected  as  a  result  of  the  engineer's 
report; 

(5)  Noting,  initialing,  and  dating  the 
staking  or  structure  sheets  or  as-built 
drawings  and  noting  the  corresponding 
work  order  entry  for  line  construction; 
and 

(6)  Noting,  initialing,  and  dating  the 
as-built  drawings  or  sketches  for 
generating  plants,  substations,  and  other 
major  facilities. 

(c)  Certification.  (1)  The  following 
certification  must  appear  on  aU 
inventories  of  work  orders: 

I  hereby  certify  that  sufficient  inspection 
has  been  made  of  the  construction  refwrted 
by  this  inventory  to  give  me  reasonable 
assurance  that  the  construction  complies 
with  applicable  sp)ecifications  and  standards 
and  meets  appropriate  code  requirements  as 
to  strength  and  safety.  This  certification  is  in 
accordance  with  acceptable  engineering 
practice. 

(2)  A  certification  must  also  include 
the  name  of  the  inspector,  name  of  the 


firm,  signature  of  the  licensed  engineer, 
the  engineer's  State  license  number,  and 
the  date  of  signatiu«. 

M  1724.33-1724.39    [Reserved] 
Subpart  D — Electric  System  Planning 

§1724.40    General. 

Borrowers  shall  have  ongoing, 
integrated  planning  to  determine  their 
short-term  and  long-term  needs  for  plant 
additions,  improvements,  replacements, 
and  retirements  for  their  electric 
systems.  The  primary  components  of  the 
planning  system  consist  of  long-range 
engineering  plans  and  construction 
work  plans.  Long-range  engineering 
plans  identify  plant  investments 
required  over  a  long-range  period,  10 
years  or  more.  Construction  work  plans 
specify  and  document  plant 
requirements  for  a  shorter  term,  2  to  4 
years.  Long-range  engineering  plans  and 
construction  work  plans  shall  be  in 
accordance  with  part  1710,  subpart  F,  of 
this  chapter.  See  also  RUS  Bulletins 
1724D-101A,  Electric  System  Long- 
Range  Planning  Guide,  and  1724D- 
lOlB,  System  Planning  Guide, 
Construction  Work  Plans,  for  additional 
guidance.  These  bulletins  are  available 
from  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculttire. 
Stop  1522,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1522. 

§§1724.41-1724.49    [Reserved] 
Subpart  E — Electric  System  Design 

§  1 724.50    Compliance  witti  National 
Electrical  Safety  Code  (NESC). 

The  provisions  of  this  section  apply  to 
all  borrower  electric  system  facilities 
regardless  of  the  source  of  financing. 

(a)  A  borrower  shall  ensure  that  its 
electric  system,  including  all  electric 
distribution,  transmission,  and 
generating  facilities,  is  designed, 
constructed,  operated,  and  maintained 
in  accordance  with  all  applicable 
provisions  of  the  most  current  and 
accepted  criteria  of  the  National 
Electrical  Safety  Code  (NESC)  and  all 
apphcable  and  current  electrical  and 
safety  requirements  of  any  State  or  local 
governmental  entity.  Copies  of  the 
NESC  may  be  obtained  from  the 
Institute  of  Electrical  and  Electronic 
Engineers,  Inc.,  445  Hoes  Lane, 
Piscataway,  NJ  08855.  This  requirement 
appUes  to  the  borrower's  electric  system 
regardless  of  the  source  of  financing. 

(b)  Any  electrical  standard 
requirements  established  by  RUS  are  in 
addition  to,  and  not  in  substitution  for 
or  a  modification  of.  the  most  current 
and  accepted  criteria  of  the  NESC  and 
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any  applicable  electrical  or  safety 
requirements  of  any  State  or  local 
governmental  entity. 

(c)  Overhead  distribution  circuits 
shall  be  constructed  with  not  less  than 
the  Grade  C  strength  requirements  as 
described  in  Section  26,  Strength 
Requirements,  of  the  NESC  when 
subjected  to  the  loads  specified  in  NESC 
Section  25,  Loadings  for  Grades  B  and 
C.  Overhead  transmission  circuits  shall 
be  constructed  with  not  less  than  the 
Grade  B  strength  requirements  as 
described  in  NESC  Section  26. 

%  1724.51    Design  requirements. 

The  provisions  of  this  section  apply  to 
all  borrower  electric  system  facilities 
regardless  of  the  source  of  financing. 

(a)  Distribution.  All  distribution 
facilities  must  conform  to  the  applicable 
RUS  construction  standards  and  utilize 
RUS  accepted  materials. 

(b)  Transmission  lines.  (1)  All 
transmission  line  design  data  must  be 
approved  by  RUS. 

(2)  E)esign  data  consists  of  all 
significant  design  featiu«s,  including, 
but  not  limited  to,  transmission  line 
design  data  summary,  general 
description  of  terrain,  right-of-way 
calculations,  discussion  concerning 
conductor  and  structure  selection, 
conductor  sag  and  tension  information, 
design  clearances,  span  limitations  due 
to  clearances,  galloping  or  conductor 
separation,  design  loads,  structure 
strength  limitations,  insulator  selection 
and  design,  guying  requirements,  and 
vibration  considerations.  For  lines 
composed  of  steel  or  concrete  poles,  or 
steel  towers,  in  which  load  information 
will  be  used  to  purchase  the  structiu^s, 
the  design  data  shall  also  include 
loading  trees,  structure  configuration 
and  selection,  and  a  discussion 
concerning  foundation  selection. 

(3)  Line  design  data  for  uprating 
transmission  lines  to  higher  voltage 
levels  or  capacity  must  be  approved  by 
RUS. 

(4)  Transmission  line  design  data 
which  has  received  RUS  approval  in 
connection  with  a  previous 
transmission  line  construction  project 
for  a  particular  borrower  is  considered 
approved  by  RUS  for  that  borrower, 
provided  that: 

(i)  The  conditions  on  the  project  fall 
within  the  design  data  previously 
approved;  and 

(ii)  No  significant  NESC  revisions 
have  occurred. 

(c)  Substations.  (1)  All  substation 
design  data  must  be  approved  by  RUS. 

(2)  Design  data  consists  of  all 
significant  design  features,  including, 
but  not  limited  to,  a  discussion  of  site 
considerations,  oil  spill  prevention 


measures,  design  considerations 
covering  voltage,  capacity,  shielding, 
clearances,  number  of  low  and  high 
voltage  phases,  major  equipment, 
foimdation  design  parameters,  design 
loads  for  line  support  structures  and  the 
control  house,  seismic  considerations, 
corrosion,  grounding,  protective 
relaying,  and  AC  and  DC  auxiliary 
systems.  Reference  to  applicable  safety 
codes  and  construction  standards  are 
also  to  be  included. 

(3)  Substation  design  data  which  has 
received  RUS  approval  in  connection 
with  a  previous  substation  construction 
project  for  a  particular  borrower  is 
considered  approved  by  RUS  for  that 
borrower,  provided  that: 

(i)  The  conditions  on  the  project  fall 
within  the  design  data  previously 
approved;  and 

(ii)  No  significant  NESC  revisions 
have  occurred. 

(d)  Generating  facilities.  (1)  This 
section  covers  all  portions  of  a 
generating  plant  including  plant 
buildings,  ihe  generator  step-up 
transformer,  and  the  transmission 
switchyard  at  a  generating  plant. 
Warehouses  and  equipment  service 
buildings  not  associated  with  generation 
plants  are  covered  under  paragraph  (e) 
of  this  section.  Generation  plant 
buildings  must  meet  the  requirements  of 
paragraph  (e)(1)  of  this  section. 

(2)  For  all  new  generation  units  and 
for  all  repowering  projects,  the  design 
outline  shall  be  approved  by  RUS, 
unless  RUS  determines  that  a  design 
outline  is  not  needed  for  a  particular 
project. 

(3)  The  design  outline  will  include  all 
significant  design  criteria.  During  the 
early  stages  of  the  project,  RUS  will,  in 
consultation  with  the  borrower  and  its 
consulting  engineer,  identify  the 
specific  items  which  are  to  be  included 
in  the  design  outline. 

(e)  Headquarters.  (1)  Applicable  laws. 
The  design  and  construction  of 
headquarters  facilities  shall  comply 
with  all  applicable  Federal,  State,  and 
local  laws  and  regulations,  including, 
but  not  limited  to: 

(i)  Section  504  of  the  Rehabilitation 
Act  of  1973,  (29  U.S.C.  794),  which 
states  that  no  qualified  individual  with 
a  handicap  shall,  solely  by  reason  of 
their  handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subject  to  discrimination  under 
any  program  or  activity  receiving 
Federal  financial  assistance.  The 
Uniform  Federal  Accessibility 
Standards  (41  CFR  part  101-19,  subpart 
101-19.6,  appendix  A)  are  the 
applicable  standards  for  all  new  or 
altered  borrower  buildings,  regardless  of 
the  source  of  financing. 


(ii)  TTie  Architectural  Barriers  Act  of 
1968  (42  U.S.C.  4151),  which  requires 
that  buildings  financed  with  Federal 
funds  are  designed  and  constructed  to 
be  accessible  to  the  physically 
handicapped. 

(iii)  The  Earthquake  Hazards 
Reduction  Act  of  1977  (42  U.S.C.  7701 
et  seq.),  and  Executive  Order  12699, 
Seismic  Safety  of  Federal  and  Federally 
Assisted  or  Regulated  New  Building 
Construction  (3  CFR  1990  Comp.,  p. 
269).  Appropriate  seismic  safety 
provisions  are  required  for  new 
buildings  for  which  RUS  provides 
financial  assistance.  (See  part  1792, 
subpart  C,  of  this  chapter.) 

(2)  The  borrower  shall  provide 
evidence,  satisfactory  in  form  and 
substance  to  the  Administrator,  that 
each  building  will  be  designed  and  built 
in  compliance  with  aU  Federal,  State, 
and  local  requirements. 

(f)  Communications  and  control.  (1) 
This  section  covers  microwave  and 
powerline  carrier  communications 
systems,  load  control,  and  supervisory 
control  and  data  acquisition  (SCADA) 
systems. 

(2)  The  performance  considerations 
for  a  new  or  replacement  master  system 
must  be  approved  by  RUS.  A  master 
system  includes  the  main  controller  and 
related  equipment  at  the  main  control 
point.  Performance  considerations 
include  all  major  system  features  and 
their  justification,  including,  but  not 
Umited  to,  the  objectives  of  the  system, 
the  types  of  parameters  to  be  controlled 
or  monitored,  the  communication 
media,  alternatives  considered,  and 
provisions  for  future  needs. 

§  1724.52    Permitted  deviations  from  RUS 
construction  standards. 

The  provisions  of  this  section  apply  to 
all  borrower  electric  system  facilities 
regardless  of  the  source  of  financing. 

(a)  Structures  for  raptor  protection.  (1) 
RUS  standard  distribution  line 
structures  may  not  have  the  extra 
measure  of  protection  needed  in  areas 
frequented  by  eagles  and  other  large 
raptors  to  protect  such  birds  from 
electric  shock  due  to  physical  contact 
with  energized  wares.  Where  raptor 
protection  in  the  design  of  overhead  line 
structures  is  required  by  RUS;  a  Federal, 
State  or  local  authority  with  jjermit  or 
license  authority  over  the  proposed 
construction;  or  where  the  borrower 
voluntarily  elects  to  comply  with  the 
recommendations  of  the  U.S.  Fish  and 
Wildlife  Service  or  State  wildlife 
agency,  borrowers  are  permitted  to 
deviate  from  RUS  construction 
standards,  provided: 

(i)  Structures  are  designed  and 
constructed  in  accordance  with 
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"Suggested  Practices  for  Raptor 
Protection  on  Powerlines:  The  State  of 
the  Art  in  1996"  (Suggested  Practices  for 
Raptor  Protection);  and, 

(ii)  Structures  are  in  accordance  with 
the  NESC  and  applicable  State  and  local 
regulations. 

(2)  Any  deviation  from  the  RUS 
construction  standards  for  the  purpose 
of  raptor  protection,  which  is  not  in 
accordance  with  the  Suggested  Practices 
for  Raptor  Protection,  must  be  approved 
by  RUS  prior  to  construction. 
"Suggested  Practices  for  Raptor 
Protection  on  Powerlines:  The  State  of 
the  Art  in  1996,"  publisLed  by  the 
Edison  Electric  Institute/Raptor 
Research  Foundation,  is  hereby 
incorporated  by  reference.  This 
incorporation  by  reference  is  approved 
by  the  Director  of  the  Office  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  this  publication  may  be  obtained 
from  the  Raptor  Reseaixii  Foundation, 
Inc.,  c/o  Jim  Fitzpatrick.  Treasurer, 
Carpenter  Nature  Center,  12805  St. 
Croix  Trail  South,  Hastings,  Minnesota 
55033.  It  is  also  available  for  inspection 
during  normal  business  hours  at  RUS, 
Electric  Staff  Division,  1400 
Independence  Avenue,  SW.. 
Washington.  DC,  Room  1246-S,  and  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

(b)  Transformer  neutral  connections. 
Where  it  is  necessary  to  separate  the 
primary  and  secondary  neutrals  to 
provide  the  required  electric  service  to 
a  consumer,  the  RUS  standard 
transformer  secondary  neutral 
connections  may  be  modified  in 
accordance  with  Rule  97D2  of  the 
NESC. 

(c)  Lowering  of  neutral  conductor  on 
overhead  distribution  lines.  (1)  It  is 
permissible  to  lower  the  neutral 
attachment  on  standard  construction 
pole-top  assemblies  an  additional 
distance  not  exceeding  two  feet  (0.6  m) 
for  the  purpose  of  economically  meeting 
the  clearance  requirements  of  the  NESC. 

(2)  It  is  permissible  to  lower  the 
transformer  and  associated  neutral 
attachment  up  to  two  feet  (0.6  m)  to 
provide  adequate  clearance  between  the 
cutouts  and  single-phase,  conventional 
distribution  transformers. 

(3)  It  is  permissible  to  lower  the 
neutral  attachment  on  standard 
construction  pole-top  assemblies  an 
additional  distance  of  up  to  six  feet  (2 
m)  for  the  purpose  of  performing 
construction  and  future  line 
maintenance  on  these  assemblies  from 
bucket  trucks  designed  for  such  work. 


§  1724.53    Preparation  of  plans  and 
8p«clfications. 

The  provisions  of  this  section  apply  to 
all  borrower  electric  system  facilities 
regardless  of  the  source  of  financing. 

(a)  General.  (1)  The  borrower  (acting 
throiigh  the  engineer,  if  applicable)  shall 
prepare  plans  and  specifications  that 
adequately  represent  the  construction  to 
be  performed. 

(2)  Plans  and  specifications  for 
distribution,  transmission,  or  generating 
facilities  must  be  based  on  a 
construction  work  plan  (as  amended,  if 
applicable),  engineering  study  or 
construction  program  which  has  been 
approved  by  RUS  if  financing  for  the  . 
facilities  will  at  any  time  be  requested 
from  RUS. 

(b)  Composition  of  plans  and 
specifications  package.  (1)  Whether 
built  by  force  accoimt  or  contract,  each 
set  of  plans  and  specifications  must 
include: 

(i)  Distribution  lines.  Specifications 
and  drawings,  staking  sheets,  key  map 
and  appropriate  detail  maps; 

(ii)  Transmission  lines.  Specifications 
and  drawings,  transmission  line  design 
data  manual,  vicinity  maps  of  the 
project,  a  one-line  diagram,  and  plan 
and  pofile  sheets; 

(iii)  Substations.  Specifications  and 
drawings,  including  a  one-line  diagram, 
plot  and  foundation  plan,  grounding 
plan,  and  plans  and  elevations  of 
structure  and  equipment,  as  well  as  all 
other  necessary  construction  drawings, 
in  sufficient  detail  to  show  phase 
spacing  and  ground  clearances  of  live 
parts; 

(iv)  Headquarters.  Specifications  and 
drawings,  including: 

(A)  A  plot  plan  showing  the  location 
of  the  proposed  building  plus  paving 
and  site  development; 

(B)  A  one  line  drawing  (floor  plan  and 
elevation  view),  to  scale,  of  the 
proposed  building  with  overall 
dimensions  shown;  and 

(C)  An  outline  sp>ecification  including 
materials  to  be  used  (type  of  frame, 
exterior  finish,  foundation,  insulation, 
etc.);  and 

(v)  Other  facilities  (e.g.,  generation 
and  communications  and  control 
facilities).  Specifications  and  drawings, 
as  necessary  and  in  sufficient  detail  to 
accurately  define  the  scope  and  quality 
of  work  required. 

(2)  For  contract  work,  the  appropriate 
standard  RUS  construction  contract 
form  shall  be  used  as  required  by  part 
1726  of  this  chapter. 

§  1724.54    Requirements  for  RUS  approval 
of  plans  and  specifications. 

The  provisions  of  this  section  apply 
only  to  RUS  financed  electric  system 
facilities. 


(a)  For  any  contract  subject  to  RUS 
approval  in  accordance  with  part  1726 
of  this  chapter,  the  borrower  shall 
obtain  RUS  approval  of  the  plans  and 
specifications,  as  part  of  the  proposed 
bid  package,  prior  to  requesting  bids. 
RUS  may  require  approval  of  other 
plans  and  specifications  on  a  case  by 
case  basis. 

(b)  Distribution  lines.  RUS  approval  of 
the  plans  and  specifications  for 
distribution  line  construction  is  not 
required  if  standard  RUS  drawings, 
specifications,  RUS  accepted  material, 
and  standard  RUS  contract  forms  (as 
required  by  part  1726  of  this  chapter) 
are  used.  Drawings,  plans  and 
specifications  for  nonstandard 
distribution  construction  must  be 
submitted  to  RUS  and  receive  approval 
prior  to  requesting  bids  on  contracts  or 
commencement  of  force  account 
construction. 

(c)  Transmission  lines.  (1)  Plans  and 
specifications  for  transmission 
construction  projects  which  are  not 
based  on  RUS  approved  line  design  data 
or  do  not  use  RUS  standard  structures 
must  receive  RUS  approval  prior  to 
requesting  bids  on  contracts  or 
commencement  of  force  account 
construction. 

(2)  Unless  RUS  approval  is  required 
by  paragraph  (a)  of  this  section,  plans 
and  specifications  for  transmission 
construction  which  use  previously 
approved  design  data  and  standard 
structures  do  not  require  RUS  approval. 
Plans  and  specifications  for  related 
work,  such  as  right-of-way  clearing, 
equipment,  and  materials,  do  not 
require  RUS  approval  unless  required 
by  paragraph  (a)  of  this  section. 

(d)  Substations.  (l)(i)  Plans  and 
specifications  for  all  new  substations 
must  receive  RUS  approval  prior  to 
requesting  bids  on  contracts  or 
commencement  of  force  account 
construction,  unless: 

(A)  The  substation  design  has  been 
previously  approved  by  RUS;  and 

(B)  No  signincant  NESC  revisions 
have  occurred. 

(ii)  The  borrower  shall  notify  RUS  in 
writing  that  a  previously  approved 
design  will  be  used,  including 
identification  of  the  previously 
approved  design. 

(2)  Unless  RUS  approval  is  required 
by  paragraph  (a)  of  this  section,  plans 
and  specifications  for  substation 
modifications  and  for  substations  using 
previously  approved  designs  do  not 
require  RUS  approval. 

fe)  Generation  facilities.  (l)This 
paragraph  (e)  covers  all  portions  of  a 
generating  plant  including  plant 
buildings,  the  generator  step-up 
transformer,  and  the  transmission 
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switchyard  at  a  generating  plant. 
Warehouses  and  equipment  service 
buildings  not  associated  with  generation 
plants  are  covered  under  paragraph  (f) 
of  this  section. 

(2)  The  borrower  shall  obtain  RUS 
approval,  prior  to  issuing  invitations  to 
bid.  of  the  terms  and  conditions  for  all 
generating  plant  equipment  or 
construction  contracts  which  will  cost 
$1,500,000  or  more.  Unless  RUS 
approval  is  required  by  paragraph  (a)  of 
this  section,  plans  and  specifications  for 
generating  plant  equipment  and 
construction  do  not  require  RUS 
approval. 

ff)  Headquarters  buildings.  (1)  This 
paragraph  (f)  covers  office  buildings, 
warehouses,  and  equipment  service 
buildings.  Generating  plant  buildings 
are  covered  under  paragraph  (e)  of  this 
section. 

(2)  The  borrower  shall  obtain  RUS 
approval  of  the  plans  and  specifications 
for  all  headquarters  buildings  prior  to 
issuing  invitations  to  bid.  The  borrower 
shall  also  submit  two  copies  of  RUS 
Form  740g.  Application  for 
Headquarters  Facilities.  The  application 
must  show  surface  area  and  estimated 
cost  breakdown  between  office  building 
space  and  space  for  equipment 
warehousing  and  service  facilities.  This 
form  is  available  from  Program 
Development  and  Regulatory  Analysis. 
Rural  Utilities  Service.  U.S.  Department 
of  Agriculture.  Stop  1522.  1400 
Independence  Ave..  SW..  Washington. 
DC  20250-1522. 

(g)  Communications  and  control 
facilities.  (1)  This  paragraph  (g)  covers 
microwave  and  powerline  carrier 
communications  systems,  load  control, 
and  supervisory  control  and  data 
acquisition  (SCADA)  systems. 

(2)  The  borrower  shall  obtain  RUS 
approval,  prior  to  issuing  invitations  to 
bid.  of  the  terms  and  conditions  for 
communications  and  control  facifities 
contracts  which  will  cost  $500,000  or 
more.  Unless  RUS  approval  is  required 
by  paragraph  (a)  of  this  section,  plans 
and  specifications  for  communications 
and  control  facilities  do  not  require  RUS 
approval. 

(h)  Terms  and  conditions  include  the 
RUS  standard  form  of  contract,  general 
and  special  conditions,  and  any  other 
non-technical  provisions  of  the  contract. 
Terms  and  conditions  which  have 
received  RUS  approval  in  connection 
with  a  previous  contract  for  a  particular 
borrower  are  considered  approved  by 
RUS  for  that  borrower. 

$1724.55    Dam  safety. 

(a)  The  provisions  of  this  section 
apply  only  to  RUS  financed  electric 
system  facilities. 


(1)  (i)  Any  borrower  that  owns  or 
operates  a  RUS  financed  dam  must 
utiUze  the  "Federal  Guidelines  for  Dam 
Safety,"  (Guidelines),  as  applicable.  A 
dam.  as  more  fully  defined  in  the 
Guidelines,  is  generally  any  artificial 
barrier  which  either: 

(A)  Is  25  feet  (8  m)  or  more  in  height; 
or 

(B)  Has  an  impounding  capacity  at 
maximum  water  storage  elevation  of  55 
acre- feet  (68.000  m')  or  more. 

(ii)  The  "Federal  Guidelines  for  Dam 
Safety."  FEMA  93.  June.  1979. 
published  by  the  Federal  Emergency 
Management  Agency  (FEMA).  is  hereby 
incorporated  by  reference.  This 
incorporation  by  reference  is  approved 
by  the  Director  of  the  Office  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  the  "Federal  Guidelines  for  Dam 
Safety"  may  be  obtained  from  the 
Federal  Emergency  Management 
Agency,  Mitigation  Directorate.  PO  Box 
2012.  Jessup.  MD  20794.  It  is  also 
available  for  inspection  during  normal 
business  hours  at  RUS,  Electric  Staff 
Division.  1400  Independence  Avenue, 
SW..  Washington.  DC.  Room  1246-S. 
and  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NfW..  Suite 
700.  Washington,  DC. 

(2)  The  borrower  shall  evaluate  the 
hazard  potential  of  its  dams  in 
accordance  with  Appendix  E  of  the  U.S. 
Army  Corps  of  Engineers  Engineering 
and  Design  Dam  Safety  Assurance 
Program,  ER  1110-2-1155.  July  31, 
1995.  A  summary  of  the  hazard 
potential  criteria  is  included  for 
information  as  Appendix  A  to  this 
subpart.  The  U.S.  Army  Corps  of 
Engineers  Engineering  and  Design  Dam 
Safety  Assurance  Program,  ER  1110-2- 
1155.  July  31, 1995,  published  by  the 
United  States  Army  Corps  of  Engineers, 
is  hereby  incorporated  by  reference. 
This  incorporation  by  reference  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  U.  S.  Army  Corps  of 
Engineers  Engineering  and  Design  Dam 
Safety  Assurance  Program  may  be 
obtained  from  the  U.  S.  Army  Corps  of 
Engineers,  Publications  Depot,  2803 
52«,  Ave..  Hyattsville.  MD  20781.  It  is 
also  available  for  inspection  dining 
normal  business  hours  at  RUS.  Electric 
Staff  Division,  1400  Independence 
Avenue,  SW.,  Washington.  DC,  Room 
1246-S.  and  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
Suite  700.  Washington.  DC. 

(3)  For  high  hazard  potential  dams, 
the  borrower  must  obtain  an 
independent  review  of  the  design  and 
critical  features  of  construction.  The 


reviewer  must  have  demonstrated 
experience  in  the  design  and 
construction  of  dams  of  a  similar  size 
and  nature.  The  reviewer  must  be  a 
qualified  engineer  not  involved  in  the 
original  design  of  the  dam  or  a  Federal 
or  State  agency  responsible  for  dam 
safety.  The  reviewer  must  be  approved 
by  RUS. 

(4)  The  independent  review  of  design 
must  include,  but  not  necessarily  be 
limited  to.  plans,  specifications,  design 
calculations,  subsurface  investigation 
reports,  hydrology  reports,  and 
redesigns  which  result  from 
encountering  imanticipated  or  unusual 
conditions  during  construction. 

(5)  The  independent  review  of 
construction  shall  include: 

(i)  Foundation  preparation  and 
treatment.  When  the  foundation  has 
been  excavated  and  exposed,  and  before 
critical  structures  such  as  earth 
embankments  or  concrete  structures  are 
placed  thereon,  the  borrower  shall 
require  the  reviewer  to  conduct  an 
independent  examination  of  the 
foundation  to  ensure  that  suitable 
foundation  material  has  been  reached 
and  that  the  measures  proposed  for 
treatment  of  the  foundation  are 
adequate.  This  examination  must  extend 
to  the  preparation  and  treatment  of  the 
foundation  for  the  abutments. 

(ii)  Fill  placement.  During  initial 
placement  of  compacted  fill  materials, 
the  borrower  shall  require  the  reviewer 
to  conduct  an  independent  examination 
to  ensure  that  the  materials  being  used 
in  the  various  zones  are  suitable  and 
that  the  placement  and  compaction 
procedures  being  used  by  the  contractor 
will  result  in  a  properly  constructed  _ 
embankment. 

(6)  If  the  reviewer  disagrees  with  any 
aspect  of  the  design  or  construction 
which  could  affect  the  safety  of  the  dam, 
then  the  borrower  must  meet  with  the 
design  engineer  and  the  reviewer  to 
resolve  the  disagreements. 

(7)  Emergency  action  plan.  For  high 
hazard  potential  dams,  the  borrower 
must  develop  an  emergency  action  plan 
incorporating  preplanned  emergency 
measures  to  be  taJcen  prior  to  and 
following  a  potential  dam  failure.  The 
plan  should  be  coordinated  with  local 
government  and  other  authorities 
involved  with  the  public  safety  and  be 
approved  by  the  borrower's  board  of 
directors. 

(b)(1)  For  more  information  and 
guidance,  the  following  pubfications 
regarding  dam  safety  are  available  fit>m 
FEMA: 

(i)  "Emergency  Action  Planning 
Guidelines  for  Ctems,"  FEMA  64. 
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(ii)  "Federal  Guidelines  for 
Earthquake  Analysis  and  Design  of 
Dams."  FEMA  65. 

(ill)  "Federal  Guidelines  for  Selecting 
and  Accommodating  Inflow  Design 
Floods  for  Dams."  FEMA  94. 

(iv)  "Dam  Safety:  An  Owner's 
Guidance  Manual."  FEMA  145.  August. 
1987. 


(2)  These  publications  may  be 
obtained  from  the  Federal  Emergency 
Management  Agency,  Mitigation 
Directorate.  PO  Box  2012,  Jessup.  MD 
20794. 


a  1 724.5«— 1 724.69    [Reservedl 

Appendix  A  to  Subpart  E  of  Part  1724— 
Hazard  Potential  Classification  for  Civil 
Works  Projects 

The  source  for  this  appendix  is  U.  S.  Army 
Corps  of  Engineers  Engineering  and  Design 
Dam  Safety  Assurance  Program,  ER  1110-2- 
1155.  Appendix  E.  Appendix  E  is  available 
from  the  address  listed  in  §  1724.55(a)(2). 


Category^ 


Direct  Loss  o<  Life* 
Lifeline  Losses  ^  .... 

Property  Losses*  .. 

Environmental 
Losses ^ 


Low 


None  expected  (due  to  rural  location 
witti  no  permanent  structures  for 
human  habitation). 

No  disruption  of  sen/ices— fepairs  are 
cosmetic  or  raptdfy  repairable  dam- 
age. 

Private  agricultural  lands,  equipment 
arxj  Isolated  buildings. 

MiTHmal  incremental  damage 


Significant 


Uncertain  (rural  location  with  few  resi- 
dences and  only  transient  or  indus- 
trial development). 

Disruption  of  essential  fadlities  and  ac- 
cess. 


Major  public  and  private  facilities 
Major  mitigation  required  


High 


Certain  (one  or  more  extensive  resi- 
dential, commeroal  or  Industrial  de- 
velopment). 

Disruption  of  criticai  facilities  and  ac- 
cess. 

Extensive  public  and  private  facilites. 

Extemive  nnitigation  cost  or  impossitile 
to  mitigate. 


Notes: 

'  Categooes  are  based  upon  protect  performance  and  do  not  apply  to  individual  structures  within  a  project. 

2  Loss  of  life  potential  based  upon  inundation  mapptng  of  area  dowrretream  of  the  project.  Analysis  of  loss  of  life  potentiai  should  take  into  ac- 
count the  extent  of  development  and  associated  population  at  hsk.  time  of  flood  wave  travel  and  warning  time. 

3  Indirect  threats  to  life  caused  by  ttie  interruption  of  lifeline  services  due  to  project  failure,  or  operation,  i.e.,  direct  loss  of  (or  access  to)  critical 
medical  facilities  or  loss  of  water  or  power  supply,  communications,  power  supply,  etc. 

*  Direct  economic  impact  of  value  of  property  damages  to  proiect  facilities  and  down  stream  property  and  indirect  economic  inipact  due  to  loss 
of  project  services,  i.e.,  impact  on  navigation  irxJustry  of  the  loss  of  a  dam  arxJ  navigation  pod,  or  Impact  upon  a  community  of  the  loss  of  water 
or  power  supply 

5  Environmental  impact  downstream  caused  by  the  incremental  fiood  wave  produced  by  the  project  failure,  beyond  which  would  normally  be 
expected  for  the  magnitude  fkxxj  event  under  a  without  project  conditions. 


Subpart  F— RUS  Contract  Forms 

5 1724.70     List  of  RUS  contract  forms  for 
architectural  and  engineering  services. 

The  following  RUS  contract  forms  for 
architectural  and  engineering  services 
are  available: 

(a)  RUS  Form  179.  Rev.  9-66. 
Architects  and  Engineers  QualificaUons 
(optional  form); 

(b)  RUS  Form  211.  Rev.  &-98. 
Engineering  Service  Contract  for  the 
Design  and  Construction  of  a  Generating 
Plant  (required  form); 

(c)  RUS  Form  215,  Rev.  5-67, 
Engineering  Service  Contract — System 
Planning  (opUonal  form); 

(d)  RUS  Form  220.  Rev.  &-98, 
Architectural  Services  Contract 
(required  form); 

(e)  RUS  Form  234,  Rev.  3-57.  Final 
Statement  of  Engineering  Fee  (optional 
form); 

(f)  RUS  Form  236,  Rev.  6-98. 
Engineering  Service  Contract — Electric 
System  Design  and  Construction 
(required  form); 

(gj  RUS  Form  241,  Rev.  3-56, 
Amendment  of  Engineering  Service 
Contract  (optional  form); 

(h)  RUS  Form  244.  Rev.  12-55. 
Engineering  Service  Contract — Special 
Services  (optional  form); 

(i)  RUS  Form  258,  Rev.  4-58. 
Amendment  of  Engineering  Service 
Contract — Additional  Project  (optional 
form); 


(j)  RUS  Form  284.  Rev.  284.  Final 
Statement  of  Cost  for  Architectural 
Service  (optional  form); 

(k)  RUS  Form  297,  Rev.  12-55, 
Engineering  Service  Contract — Retainer 
for  Consultation  Service  (optional  form); 
and 

(1)  RUS  Form  459,  Rev.  9-58. 
Engineering  Service  Contract — Power 
Study  (optional  form). 

f  1724.71    Use  of  printed  forms 

(a)  Persons  wishing  to  obtain  forms 
referred  to  in  this  part  should  contact: 
Program  Development  and  Regulatory 
Analysis.  U.S.  Department  of 
Agriculture.  Stop  1522. 1400 
Independence  Ave..  SW..  Washington, 
IX  20250-1522.  These  forms  may  be 
reproduced  as  needed.* 

(b)  If  a  RUS  contract  form  is  required 
by  this  part,  the  borrower  shall  use  the 
form  in  the  format  available  from  RUS 
(photocopying  or  other  exact 
reproduction  is  acceptable.)  The  RUS 
contract  forms  are  not  to  be  retyped, 
changed,  modified,  or  altered  in  any 
manner  not  specifically  authorized  in 
this  part  or  approved  by  RUS  in  writing. 
Any  modifications  approved  by  RUS 
must  be  clearly  shown  indicating  that 
they  are  different  from  the  standard 
form. 


H 1 724.72—1 724.73    [Reserved] 

f  1724.74  Engineering  service  contract  for 
the  design  and  construction  of  a  generating 
plant.  RUS  Form  211. 

The  contract  form  in  this  section  shall 
be  used  when  required  by  this  part. 

ENGINEERING  SERVICE  CONTRACT 
FOR  THE  DESIGN  AND 
CONSTRUCTION  OF  A  GENERATING 
PLANT 

AGREEMENT,  made 

between (hereinafter  called  the 

"Owner")  and of 

hereinafter  called  the  "Engineer"). 

Whervas,  the  Administrator  of  the  Rural 
Utilities  Ser^lfce  (hereinafter  called  the 
"Administrator")  of  the  United  States  of 
America  (hereinafter  called  the 
"Government")  has  approved  the  making  of 
a  loan  or  loan  guarantee  of  not  in  excess  of 

$ by  the  Government  to  the  Owner 

pursuant  to  the  Rural  Electrification 
Administration  Act  of  1936,  as  amended. 

approximately  S of  which  is 

intended  to  finance,  in  whole  or  in  part,  the 
construction  and  operation  of  an  electrical 
generating  plant  which  is  estimated  to  cost 

$ and  consists  of in  the 

State  of ,  having  the  Rural  Utilities 


Service  project  designation  of . 
(hereinafter  called  the  "Project"),  located  at 
such  place  as  the  Owner  with  the  approval 
of  the  Administrator  shall  designate; 

Now,  therefore,  in  consideration  of  the 
mutual  undertakings  herein  contained,  the 
parties  hereto  agree  as  follows: 


UMI 
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Article  I 

General  Obligation  of  Engineer 

In  accordance  with  the  noimal  standards 
and  practices  used  in  the  profession,  the 
Engineer  shall  diligently  and  competently 
render  all  engineering  services  which  shall 
be  necessary  or  advisable  for  the  expeditious, 
economical,  and  sound  design  and 
construction  of  the  Project  with  due 
consideration  to  applicable  ecological  and 
environmental  requirements.  The 
enumeration  of  specific  duties  and 
obligations  to  be  performed  by  the  Engineer 
hereunder  shall  not  be  construed  to  limit  the 
general  undertakings  of  the  Engineer. 

Article  n 

Design  of  Project 

Section  1.  The  Engineer  shall  prepare  and 

within days  after  the  approval 

hereof  by  the  Administrator  submit  in 
duplicate  to  the  Owner  for  approval  and  to 
the  Administrator  for  approval,  if  approval  of 
the  Administrator  is  required,  a  "Proiect 
Design  Manual"  which  shall  consist  of,  but 
not  necessarily  be  limited  to,  the  following 
items: 

(a)  A  detailed  statement  covering  the 
jjrocedures  to  be  followed  by  the  Engineer  in 
the  performance  of  this  Agreement, 
including,  without  limitation,  such  matters 
as  the  routing  and  distribution  of  copies  of 
corresfKindence  and  reports,  the  furnishing  of 
lists  of  plans  and  sp)ecifications,  procedures 
relating  to  the  awarding  of  construction  and 
equipment  contracts.  ideotiTication  of 
persons  to  be  called  by  telephone  with 
respect  to  various  subject  matters,  contract 
closeouts,  and  meetings. 

(b)  A  design  outline  which  includes  all 
design  criteria  for  the  Project,  including, 
without  limitation,  plant  site,  equipment, 
building  requirements,  environmental 
equipment  and  other  environmental  factors, 
civil,  electrical,  and  mechanical 
requirements.  The  outline  shall  comply  with 
the  requirements  of  RUS  Environmental 
Policies  and  Procedures. 

(c)  Evaluation  studies  which  support  the 
economic  basis  for  the  design  and  selection 
of  equipment,  including,  without  limitation, 
turbine  throttle  and  exhaust  conditions, 
boiler  feed  pump,  air  quality  equipment,  and 
condenser. 

(d)  Testing  procedures  which  outline  the 
responsibilities  to  be  assumed  by  the  Owner, 
Engineer,  and  contractor  and  include, 
without  limitation,  acceptance  testing, 
concrete  tests,  laboratory  testing, 
radiographic  inspection,  electrical  checkout, 
and  testing. 

Section  2.  In  addition,  the  Engineer  shall 

prepare  and  within days  after  the 

approval  hereof  by  the  Administrator  submit 
in  duplicate  to  the  Owner  for  approval  and 
to  the  Administrator  for  approval,  if  approval 
of  the  Administrator  is  required,  preliminary 
plans  (hereinafter  called  the  "Preliminary 
Plans")  which  shall  consist  of: 

(a)  A  single-line  diagram  of  proposed  main 
and  auxiliary  electrical  connections, 
including  all  major  equipment,  switching 
and  substations. 

(b)  A  single-line  flow  diagram  of  proposed 
steam,  water,  gas,  oil,  and  air  connections, 
including  all  major  equipment. 


(c)  A  schedule,  in  a  form  acceptable  to  the 
Owner  and  Administrator,  showing  by 
months  the  estimated  time  required  for  each 
major  subdivision  of  the  Project  for  design, 
fabrication,  and  installation,  and  the 
estimated  date  the  project  will  be  available 
for  commercial  service.  Such  schedule  shall 
specify,  in  percentages,  the  portion  of  the 
total  design  performance  of  the  Engineer 
under  this  Agreement  which  each  item  of 
design  represents. 

(d)  The  Engineer's  estimate  of  the  total  cost 
of  the  completed  Project,  by  components, 
together  with  the  forecast  of  the  amounts  of 
money  needed  by  the  Owner  each  month 
until  completion  of  the  Project. 

Section  3.  Promptly  upon  receipt  of 
approval  by  the  Owner  and  by  the 
Administrator,  if  the  approval  of  the 
Administrator  is  required,  of  the  Project 
Design  Manual  and  Preliminary  Plans,  the 
Engineer  shall  proceed  with  preparation  of 
and  shall  submit,  in  duplicate,  to  the  Owner 
and  to  the  Administrator,  if  approval  of  the 
Administrator  is  required,  complete  and 
detailed  plans  and  specifications,  drawings, 
maps,  and  other  engineering  documents 
required  for  the  construction  of  the  Project 
(all  of  the  foregoing  being  hereinafter 
sometimes  collectively  called  the  "Plans  and 
Specifications").  In  the  preparation  of  the 
Plans  and  S[>ecirications,  the  Engineer  shall 
consult  with  the  Owner  to  the  end  that  the 
Project  shall  serve  the  purposes  intended  by 
the  Owner  The  Engineer  shall  diligently 
make  such  necessary  changes  in  the  Plans 
and  Sfjecifications  as  may  be  required  by  the 
Owner  and  the  Administrator.  The  Plans  and 
Sf)ecifications  shall  include  the  following: 

(a)  Detailed  drawings  showing  the 
complete  design  and  layout  of  the  Project. 

(b)  The  form  of  construction  contract 
(hereinafter  called  the  "Construction 
Contract")  to  be  entered  into  between  the 
Contractor  and  Owner  for  the  construction  of 
the  Project,  including  forms  of  notice  and 
instructions  to  bidders,  material  and 
construction  s[)ecifications,  contractor's 
proposal,  bidder's  qualifications,  contractor's 
bond,  and  construction  drawings.  If  the 
Owner  or  the  Administrator  shall  direct  that 
the  Project  shall  be  constructed  under  more 
than  one  contract,  the  Engineer  shall  submit 
forms  of  all  necessary  Construction  Contracts 
and  shall  also  prepare  and  submit  in 
connection  with  each  such  contract  all  that 
is  hereinabove  required  of  the  Engineer  in 
connection  with  the  Construction  Contract. 
All  maps,  drawings,  plans,  speciTications, 
estimates,  and  other  documents  required  to 
be  prepared  or  submitted  by  the  Engineer 
under  this  section  or  other  sections  of  the 
Agreement  shall  conform  to  applicable 
envirormiental  requirements  related  to  the 
project,  including  those  commitments 
contained  in  the  RUS  Final  Environmental 
Statement,  standard  Sf>ecirications,  and  other 
forms  prescribed  by  the  Administrator, 
unless  deviation  therefrom  shall  be  permitted 
by  the  Administrator  in  writing. 

Section  4.  The  Engineer  shall  also  proceed 
to  procure  and  submit  to  the  Owner  and  to 
the  Administrator,  if  approval  of  the 
Administrator  is  required,  forms  of  other 
contracts  and  documents  for  the  equipment 
and  materials  proposed  to  be  purchased  by 


the  Owner  for  use  in  connection  with  the 
construction  of  the  Project  or  any  services 
necessary  or  desirable  in  connection 
therewith. 

Section  5.  The  Engineer,  immediately  upon 
receipt  of  notice  from  the  Owner  and  from 
the  Administrator,  if  approval  of  the 
Administrator  is  required,  of  their  approval 
for  bidding  purposes  of  the  form  of 
Construction  Contract  or  any  contracts  for 
materials,  equipment,  and  services,  as  the 
case  may  be,  shall,  unless  otherwise 
instructed  by  the  Owner  with  the  prior 
approval  of  the  Administrator,  take  all 
appropriate  and  necessary  action  to  procure 
full,  free,  and  competitive  bidding  for  the 
award  of  such  contracts.  In  fulfilling  this 
responsibility,  the  Engineer  shall  prepare  and 
submit  to  the  Owner  for  approval  a 
recommended  bidders'  list.  Up>on  approval  of 
such  list  by  the  Owner,  the  Engineer,  in 
collaboration  with  the  Owner,  shall  fix  a  date 
for  the  optening  of  bids  for  such  contracts. 
The  Engineer  shall  be  available  to  each 
prospective  bidder  for  consultation  with 
respect  to  the  details  of  the  Plans  and 
Specifications  and  all  other  matters 
pertaining  to  the  preparation  of  the  Prop>osal8 
for  the  construction  of  the  Project  or  the 
supply  of  materials,  equipment,  or  services 
therefor. 

Section  6.  The  Engineer  shall  attend  all 
openings  of  bids  for  the  construction  of  the 
Project,  or  any  part  thereof,  or  for  the 
furnishing  of  materials,  equipment,  and 
services  therefor.  In  case  fewer  than  three  (3) 
bids  are  received  for  the  construction  of  the 
Project  or  component  parts  of  the  Project,  the 
Owner  shall  be  notified  immediately  and 
such  bids  shall  remain  unopened  unless 
permission  is  obtained  from  the  Owner  for 
the  opening  of  such  bids.  If  bids  are  opened, 
the  Engineer  shall  carefully  check  and 
prepare  tabulations  of  all  bids  received  and 
shall  render  to  the  Owner  all  such  assistance 
as  shall  be  required  in  connection  with 
consideration  of  the  bids  so  that  contracts 
may  be  prudently  and  properly  awarded.  The 
Engineer  shall  submit  in  writing  to  the 
Owner  its  first,  secoi>d,  and  third  choice  of 
bidders,  materials,  and  equipment  to  be  used 
in  each  case,  with  its  recommendation  and 
reasons  for  the  selection.  When  the  Owner 
has  indicated  its  choice  of  bidders,  materials, 
and  equipment,  the  Engineer  shall  forward  a 
tabulation  of  the  bids,  copies  of  the 
recommendation,  and  the  Owner's  selection 
to  the  Administrator,  if  approval  of  the 
Administrator  is  required.  If  requested  by  the 
Administrator,  the  Engineer  shall  forward 
one  complete  copy  of  all  original  bids 
received.  Upon  approval  by  the 
Administrator,  if  approval  of  the 
Administrator  is  required,  of  the  selection  of 
a  bidder,  materials,  and  equipment,  the 
Engineer  shall  prepare  three  counterparts  of 
the  contract  to  be  executed  by  the  Owner  and 
the  Contractor  and  shall  forward  such 
executed  counterparts  to  the  Administrator 
for  approval,  if  approval  of  the  Administrator 
is  required. 

Section  7.  The  Engineer  shall  furnish  to  the 
Owner  all  engineering  information,  services, 
data,  and  drawings  required  for  procuring  all 
necessary  or  desirable  permits,  licenses, 
franchises,  titles,  rights,  and  authorizations 
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and  shall  cooperate  with  the  Owner's 
attorney  in  the  prooiring  thereof. 

Article  m 

Construction  Management 

Section  1.  The  Engineer  shall  supervise  the 
construction  of  the  Project  and  shall  make  a 
diligent  effort  to  ensure  the  expeditious  and 
economical  construction  thereof  in 
accordance  with  the  Plans  and  Specifications 
and  the  terms  of  the  Construction  Contract 
and  equipment  or  material  contracts  and  the 
loan  contract  (hereinafter  called  the  "Loan 
Contract")  entered  into  between  the  Owner 
and  the  Government  or  any  other  lenders 
specifying  the  terms  upon  which  the  Project 
shall  be  constructed  and  financed.  The 
Engineer  shall  carefully  ins(>ect  all  materials 
and  equipment  prior  to  their  incorporation  in 
the  Project  and  shall  promptly  reject  those 
not  in  compliance  with  the  S|>ecifications. 
The  Engineer  shall  also  supervise  and  inspect 
the  incorpKuation  of  the  materials  in  the 
Project  and  the  woriunanship  with  which 
such  materials  are  incorporated.  The 
Eng'neer,  as  representative  of  the  Owner. 
shall  have  sole  respKDnsibility  for  requiring 
the  Contractor  to  perform  the  Censtruction 
Contract  in  accordance  with  its  terms  and  the 
Plans  and  Specifications,  and,  in  (>erforming 
the  duties  incident  to  such  responsibility,  the 
Engineer  shall  issue  to  the  Contractor  such 
directives  and  impose  such  restrictions  as 
may  be  required  to  obtain  reasonable  and 
proper  compliance  by  the  Contractor  with  the 
terms  of  the  Construction  Contract  and  the 
Plans  and  Specifications  in  the  construction 
of  the  Project;  provided  that  the  Engineer 
shall  not  be  required  to  exercise  any  actual 
control  over  employees  of  the  Contractor. 
The  term  "supervise"  when  used  herein  shall 
not  confer  upon  the  Engineer  responsibility 
for  the  Contractor's  construction  means, 
methods,  or  techniques.  The  obligations  of 
the  Engineer  hereunder  run  to  and  are  for  the 
benefit  of  only  the  Owner  and  the 
Administrator. 

Section  2.  If.  after  the  Construction 
Contract  has  been  approved  by  the 
Administrator,  if  approval  of  the 
Administrator  is  required,  it  shall  be 
determined  that  any  change  or  changes  in  the 
Plans  and  Specifications  are  advisable,  the 
Engineer  shall  prepare  and  submit  to  the 
Owner  and  the  Contractor  all  necessary 
details  in  connection  with  such  change  or 
changes.  The  execution  of  such  changes  by 
the  Engineer  shall  be  within  the  intent  of  the 
Engineer's  general  undertakings  as  outlined 
elsewhere  in  this  contract.  Vpoa  approval  of 
the  change  or  changes  by  the  Owner  and  the 
Contractor,  the  proposed  change  or  changes 
shall  be  submitted  by  the  Engineer  to  the 
Administrator,  if  approval  of  the 
Administrator  is  required,  in  the  form  of  a 
contract  amendment. 

Section  3.  The  Engineer  shall  prepare  all 
estimates,  certificates,  reports,  and  other 
documents  required  to  be  executedTjy  the 
Engineer  pursuant  to  the  terms  of  the 
Construction  Contract,  equipment  or  material 
contracts,  or  the  Loan  Contract.  When  any 
bid  specification  is  forwarded  to  RUS  for 
review,  an  updated  cost  estimate  for  the 
proposed  contract  shall  also  be  included. 
After  all  major  equipment  contracts  have 


been  awarded  and  all  permits  have  been 
received,  and  after  approximately  forty 
percent  (40%)  of  the  project  design  has  been 
completed  and  construction  has  commenced, 
the  Engineer  shall  update,  on  a  quarterly 
basis,  unless  more  firequently  requested  by 
the  Owner,  the  information  required  under 
Article  II,  Section  2(d)  hereof. 

Section  4.  The  Engineer  shall,  upon 
completion  of  construction  of  component 
parts  of  the  Project,  make  a  complete 
inspection  and  conduct,  utilizing  the 
Owner's  ojjerating  personnel  and/or  the 
manufacturer's  representatives,  such 
component  and  system  tests  as  shall  be 
necessary  to  assure  conformance  with  the 
Plans  and  Specifications,  the  standards 
required  by  the  Construction  Contract, 
equipment  and  materials  contracts,  and  the 
guarantees  given  in  connection  therewith. 

Section  5.  The  Engineer  shall  schedule  and 
coordinate  the  start-up  activities  for  placing 
the  plant  in  service.  This  shall  include 
preparation  of  system  operating  schedules, 
written  system  start-up  procedures,  and 
operating  manuals  describing  the  various 
plant  systems  and  operating  procedures. 

Section  6.  The  Engineer  shall  prep>are 
written  procedures  for  final  acceptance  tests 
of  major  equipment,  such  procedures  being 
subject  to  (be  Owner's  concurrence. 
Furthermore,  the  Engineer  shall  conduct, 
utilizing  the  Owner's  operating  personnel, 
final  acceptance  tests  of  major  equipment 
Such  tests  shall  be  made  in  the  presence  of 
duly  qualified  representatives  of  the  Owner 
and  the  Administrator,  if  the  Administrator 
elects  to  attend,  and  the  time  and  procedure 
of  such  tests  shall  be  agreed  upon  by  the 
Engineer,  the  Owner,  and  the  Administrator. 
After  completion  of  each  final  acceptance 
test,  the  Engineer  shall  prepare  copies  of  the 
test  results  and  recommendations  as  to 
acceptability  of  equipment  and  submit  them 
to  the  Owner  for  review. 

Section  7.  A  competent  resident  engineer 
with  full  authority  to  act  for  the  Engineer 
shall  be  maintained  by  the  Engineer  at  the 
site  of  the  Project  during  the  entire  period  of 
any  construction  activity.  The  Engineer  shall 
maintain  at  the  site  of  the  Project  and  under 
the  direct  supervision  of  the  resident 
engineer  a  sufficient  number  of  qualified 
engineering  field  inspectors  to  hilly 
discharge  the  responsibilities  of  the  Engineer 
pursuant  to  Article  UI,  Section  1  hereof. 

Article  IV 

Find  Documents 

The  Engineer  shall,  upon  the  completion  of 
the  inspection  and  tests  in  resp>ect  of  the 
Project  provided  in  Sections  4  and  6  of 
Article  III,  obtain  or  prepare  and  deliver  to 
the  Owner  the  follovring: 

(a)  A  nameplate  inventory  and  summary  in 
triplicate  of  all. equipment  and  facilities 
incorporated  in  the  Project  together  with  a 
breakdown  of  contract  costs  arranged  by 
Standard  List  of  Retirement  Units,  RUS 
Bulletin  181-2. 

(b)  Two  complete  sets  of  final  inventory 
(record)  drawings  showing  the  location  and 
layout  of  the  Project  in  accordance  with 
revisions  to  design  drawings  and  field 
records  of  construction.  All  information 
required  by  this  Agreement  to  be  included  in 


the  maps  and  drawings  shall  be  included  in 
the  record  drawings.  One  complete  set  of  the 
record  drawings  shall  be  in  reproducible 
form  satisfactory  to  the  Owner.  The  Engineer 
shall  also  provide  the  Owner  with  any  other 
original  manufacturer's  equipment  drawings 
not  otherwise  available  to  the  Owner. 

(c)  An  itemized  statement  in  triplicate  of 
the  amounts  payable  by  the  Owner  under  all 
contracts  for  the  construction  of  the  Project 
and  the  furnishing  of  materials,  equipment, 
and  services  thereof 

(d)  A  certificate  in  triplicate  to  the  effect 
that  the  Project  has  been  fully  constructed 
substantially  in  accordance  with  the  Plans 
and  Specifications  if  and  as  amended. 

(e)  A  detailed  report  in  duplicate  of  all 
tests,  in  a  form  satisfactory  to  the  Owner. 

(f)  All  maps,  tracings,  and  drawings 
prepared  or  used  by  the  Engineer  in 
connection  with  the  performance  of  the 
duties  of  the  Engineer  under  this  Agreement 

(g)  Operating  and  maintenance  manuals 
received  from  manufacturers. 

When  the  Owner  has  determined  that  the 
Project  is  available  for  commercial  service, 
the  Engineer  shall  report  to  the  Owner  and 
the  Administrator,  for  depreciation  purposes, 
the  estimated  total  contract  cost  of  the 
Project,  plus  the  Owner's  other  related 
overhead  cost,  as  obtained  from  the  Owner, 
showing  as  a  separate  item  the  cost  of  land 
(a  non-depreciable  item). 

Article  V 

Compensation 

Section  1.  The  Owner  shall  pay  the 
Engineer  for  the  services  performed 
hereunder  as  indicated  in  the  attached 
Schedule  A. 

Section  2.  The  total  compensation  to  be 
paid  in  connection  with  this  Agreement  shall 
not  exceed  $ ( Dollars.) 

Section  3.  The  Engineer  shall  submit  to  the 
Owner  each  month  a  certified  statement  in 
duplicate  of  the  amounts  due  for  services 
hereunder,  which  statement  shall  be  in 
accordance  with  the  applicable  reports  of 
engineering  progress  required  by  Article  VI, 
Section  1  hereof,  and  shall  be  in  such  detail 
and  contain  such  supporting  data  as  the 
Owner  may  request.  The  Owner  shall  review 
and  approve  each  statement  within  thirty 
(30)  days  or  inform  the  Engineer  of  the 
reasons  the  statement  cannot  be  approved. 
Upon  approval  of  each  such  statement  by  the 
Owner,  ninety  (90)  percent  of  the  amount 
thereof  shall  be  due  and  payable.  The  balance 
of  the  compensation  payable  under  Section  1 
hereof  shall  be  due  and  payable  within  thirty 
(30)  days  after  completion  of  the  Project.  The 
Project  shall  be  deemed  complete  for  the 
piuposes  of  the  Agreement  when  all  required 
final  docxunents,  including  a  certificate  of 
completion,  have  been  submitted  by  the 
Engineer  and  approved  by  the  Owner  and  by 
the  Administrator,  if  approval  of  the 
Administrator  is  required. 

Section  4.  In  the  event  that  this  Agreement 
at  any  time  be  terminated  pursuant  to  Article 
VI.  Section  2  hereof,  the  compensation  which 
shall  be  payable  by  the  Owner  to  the 
Engineer  for  services  rendered  prior  to  such 
termination  shall  be  computed  as  follows: 

(a)  Compensation  for  services  in  respect  of 
the  Design  of  the  Project  shall  be  determined 
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in  accordance  with  Section  1  of  this  Article 
V,  using  the  final  report  of  engineering 
progress  referred  to  in  Article  VI,  Section  1 
hereof  to  detennine  the  percentage  of 
completion  of  the  services  in  respect  of 
design  of  the  Project  as  of  the  e^ctive  date 
of  termination. 

(b)  Compensation  for  services  in  resp>ect  of 
supervision  and  inspection  of  construction  of 
the  Project  and  all  other  services  shall  be 

computed  at  the  rate  of  S per  staff 

hour  of  suj>ervision  and  inspection  of 
construction  p>erformed  by  the  Engineer  prior 
to  the  eSective  date  of  termination,  but  in  no 
event  shall  such  compensation  exceed  an 
amount  computed  in  accordance  with  the 
provisions  of  Section  1  of  this  Article  V.  The 
Engineer  shall  submit  to  the  Owner,  in 
duplicate,  a  statement  of  the  staff  hours  of 
supervision  and  inspection  of  construction  in 
such  detail  and  with  such  supporting  data  as 
may  be  requested  by  the  Owner. 

Section  5.  Compensation  payable  to  the 
Engineer  under  any  of  the  AJrticles  of  this 
Agreement  shall  be  in  addition  to  taxes  or 
levies  (excluding  Federal,  State,  and  Local 
Income  Taxes)  which  may  be  assessed 
against  the  Engineer  by  any  State  or  p>olitical 
subdivision  directly  on  services  performed  or 
payments  for  services  performed  by  the 
Engineer  pursuant  to  this  Agreentent.  Such 
taxes  or  levies  which  the  Engineer  may  be 
required  to  collect  or  i>ay,  shall,  in  turn,  be 
added  by  the  Engineer  to  invoices  submitted 
to  the  Owner  pursuant  to  this  Agreement. 

Section  6.  At  or  prior  to  the  time  when  any 
(wyments  shall  be  made  to  the  Engineer 
pursuant  to  this  Agreement,  the  Engineer  if 
requested  by  the  Owner  shall  furnish  to  the 
Owner,  as  a  condition  precedent  to  such 
payment,  a  certificate  to  the  effect  that  all 
salaries  or  wages  earned  by  the  employees  of 
the  Engineer  in  connection  with  the  Project 
have  been  fully  paid  by  the  Engineer  up  to 
and  including  a  date  not  more  than  fifteen 
(15)  days  prior  to  the  date  when  such 
payment  shall  be  made.  At  or  before  the  time 
when  the  final  payment  provided  to  be  made 
bereimder  shall  be  made  to  the  Engineer  by 
the  Owner,  the  Engineer  shall  also  furnish  to 
the  Owner,  as  a  condition  precedent  to  such 
payment,  a  certificate  in  form  satisfoctory  to 
the  Administrator  that  all  the  employees  of 
the  Engineer  have  been  p>aid  for  services 
rendered  by  them  in  connection  with  the 
Project  and  that  all  other  obligations  which 
might  become  a  lien  on  the  Project  have  been 
paid. 

Section  7.  Interest  at  the  rate  of 

percent  ( %)  per  annum  (percentage 

is  not  to  exceed  any  applicable  State  usury 
laws]  shall  be  paid  by  the  Owner  to  the 
Engineer  on  all  unpaid  balances  due  the 
Engineer,  commencing  thirty  (30)  days  after 
the  due  date,  provided  that  the  delay  in 
payment  beyond  the  due  date  shall  not  have 
been  caused  by  any  condition  within  the 
control  of  the  Engineer.  Such  compensation 
shall  be  paid  ten  (10)  days  after  the  amount 
of  the  interest  has  been  determined  by  the 
Engineer  and  the  Owner. 

Article  VI 

Miscellaneous 

Section  1.  The  Engineer  shall  prepare  and 
execute  in  such  form  and  detail  as  the  Owner 


and  the  Administrator  shall  direct  all 
estimates,  certificates,  reports,  and  other 
documents  required  to  be  executed  by  the 
Engineer  pursuant  to  the  Construction 
Contract  or  the  Loan  Contract,  including, 
without  limitation,  a  monthly  report  of 
engineering  progress  on  the  form  of  schedule 
referred  to  in  Article  II,  Section  2(c)  hereof, 
showing  the  (>ercentage  of  completion  of 
each  of  the  subdivisions  thereof  and  the 
overall  {percentage  of  completion  of 
engineering  services  in  respect  of  the  design 
and  construction  of  the  Project  as  of  the  date 
of  each  such  report;  Monthly  Cost  Estimates 
and  Forecasts  of  Cash  Requirements  in  the 
form  referred  to  in  Article  II,  Section  2(d) 
hereof,  which  shall  contain  explanations  of 
changes,  if  any,  from  prior  Monthly  Cost 
Estimates  and  Forecasts  of  Cash 
Requirements.  From  time  to  time  the 
Engineer  shall  prepare  and  submit  to  the 
Owner  for  approval  and  to  the  Administrator 
for  approval,  if  approval  of  the  Administrator 
is  required,  all  necessary  changes  in  the 
schedule  referred  to  in  Article  Q,  Section  2(c) 
hereof;  provided,  however,  that  no  changes 
shall  be  made  in  the  {>ercentages  assigned  to 
each  item  of  design  in  the  original  schedule 
approved  by  the  Owner  and  by  the 
Administrator,  if  approval  of  the 
Administrator  is  required,  pursuant  to  Article 
II,  Section  2(c)  hereol 

Section  2.  The  Owner  may  at  any  time 
terminate  this  Agreement  by  giving  notice  to 
the  Engineer  in  writing  to  that  effect, 
delivered  or  mailed  to  the  Engineer's  last 
known  address  not  less  than  twelve  (12) 
calendar  days  prior  to  the  effective  date  of 
termination  sp>ecified  in  the  notice.  From  and 
after  the  effective  date  specified  in  such 
notice,  this  Agreement  shall  be  terminated, 
except  that  the  Engineer  shall  be  entitled  to 
receive  compensation  for  services  hereunder 
as  provided  in  Section  3  of  Article  V  hereof, 
and  the  Engineer  shall  be  obligated  forthwith 
to  deliver  to  the  Owner  all  maps,  tracings, 
and  drawings  of  the  Project  and  all  other 
letters,  documents,  and  other  material 
including  all  records  pertaining  thereto.  If 
this  Agreement  shall  be  terminated,  the 
Engineer  shall  prepare  and  submit  to  the 
Owner  and  the  Administrator  a  final  report 
of  engineering  progress  as  of  the  date  of 
termination. 

Section  3.  Insiu^nce.  The  Engineer  shall 
take  out  and  maintain  throughout  the  period 
of  this  Agreement  insurance  of  the  following 
types  and  minimum  amounts: 

(a)  Workers'  compensation  and  employers' 
liability  insurance,  as  required  by  law, 
covering  all  of  the  Engineer's  employees  who 
perform  any  of  the  obligations  of  the 
Engineer  under  the  Agreement.  If  any 
employer  or  employee  is  not  subject  to  the 
workers'  comp>ensation  laws  of  the  governing 
State,  then  insurance  shall  be  obtained 
voluntarily  to  extend  to  the  employer  and 
employee  coverage  to  the  same  extent  as 
though  the  employer  or  employee  were 
subject  to  the  workers'  compensation  laws. 

(b)  Public  liability  insurance  covering  all 
operations  under  the  Agreement  shall  have 
limits  for  bodily  injury  or  death  of  not  less 
than  $1  million  each  occurrence,  limits  for 
property  damage  of  not  less  than  Si  million 
each  occurrence,  and  $1  million  aggregate  for 


accidents  during  the  f>olicy  p>eriod.  A  single 
limit  of  Si  million  of  bodily  injury  ;Emd 
property  damage  is  acceptable.  This  required 
insurance  may  be  in  a  policy  or  policies  of 
insurance,  primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

(c)  Automobile  liability  insurance  on  all 
motor  vehicles  used  in  connection  with  the 
Agreement,  whether  owned,  nonowned,  or 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  Si  million  p)er  p>erson 
and  $1  million  pier  occurrence,  and  property 
damage  limits  of  Si  million  for  each 
occiurence.  This  required  insurance  may  be 
in  a  policy  or  policies  of  insurance,  primary 
and  excess  including  the  umbrella  or 
catastrophe  form. 

(d)  Errors  and  Omissions  (Professional 
Liability)  Insurance  in  an  amount  at  least  as 
large  as  the  maximum  compensation 
sf)ecified  in  Article  V,  Section  2,  but  not  lest 
than  S500.000. 

The  Owner  shall  have  the  right  at  any  time 
to  require  public  liability  insurance  and 
property  damage  liability  insurance  greater 
than  those  required  in  subsections  "b"  and 
"c"  of  this  Section.  In  any  such  event,  the 
additional  premium  or  premiums  pwyable 
solely  as  the  result  of  such  additional 
insurance  shall  be  added  to  the  total 
compensation  to  be  paid  under  this 
Agreement 

The  Owner  shall  be  named  as  Additional 
Insured  on  all  pwlicies  of  insurance  required 
in  subsections  "b"  and  "c"  of  this  Section. 

The  piolicies  of  insurance  shall  be  in  such 
form  and  issued  by  such  insurer  as  shall  be 
satisfactory  to  the  Owner.  The  Engineer  shall 
furnish  the  Owner  a  certificate  evidencing 
compliance  with  the  foregoing  requirements 
which  shall  provide  not  less  than  thirty  (30) 
days  prior  written  notice  to  the  Owner  of  any 
cancellation  or  material  change  in  the 
insurance. 

The  Engineer  shall  also  follow  the 
requirements  of  7  CFR  parX  1788,  RUS 
Fidelity  and  Insurance  Requirements  for 
Electric  and  Telephone  Borrowers. 

Section  4.  The  obligations  and  duties  to  be 
pwrformed  by  the  Engineer  under  this 
Agreement  shall  be  performed  by  [>er8ons 
qualified  to  perform  such  duties  efficiently. 
"The  Engineer,  if  the  Owner  shall  so  direct  in 
writing,  shall  replace  any  resident  engineer 
or  other  ptersons  employed  by  the  Engineer 
in  connection  with  the  Project.  For  the 
information  of  the  Owner  and  the 
Administrator,  the  Engineer  shall  file  with 
the  Owner  and  the  Administrator  a 
statement,  signed  by  the  Engineer,  of  the 
qualifications,  including  sp>ecific  experience 
of  each  engineer  and  insp>ector  assigned  to 
the  Project  and  the  duties  assigned  to  each. 

Section  5.  Approvals,  directions,  and 
notices  provided  to  be  given  hereunder  by 
the  Administrator  to  the  Engineer  or  the 
Owner  shall  be  deemed  to  be  prop>erly  given 
if  given  by  the  Administrator  or  by  any 
person  authorized  by  the  Administrator  to 
give  such  approvals,  directions,  or  notices. 

Section  6.  The  Engineer  shall  follow  all 
applicable  RUS  rules  and  regulations. 

Section  7.  This  Agreement  may  be 
simultaneously  executed  and  delivered  in 
three  or  more  counterparts,  each  of  which  so 
executed  and  deUvered  shall  be  deemed  to  be 
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an  original,  and  all  constitute  but  one  and  the 
same  instrument. 

Section  8.  The  obligations  of  the  Engineer 
under  this  Agreement  shall  be  assigned 
without  the  approval  in  writing  of  the  Owner 
and  of  the  Adiministrator. 

Section  9.  This  Agreement  shall  be 
effective  only  from  and  after  the  time  when 
it  shall  be  approved  by  the  Administrator  in 
writing.  Neither  this  Agreement  nor  any 
provision  thereof  shall  be  modified, 
amended,  rescinded,  waived,  or  terminated 
without  the  approval  of  the  Administrator. 

Section  10.  The  Engineer  shall  comply 
with  applicable  statutes  pertaining  to 

engineering  and  warrants  that 

(Name  of  Engineer)  who  will  be  in 
responsible  charge  of  the  Project  possesses 

license  number issued  by  the  State 

of on  the day  of , 


In  witness  whereof,  the  parties  hereto  have 
caused  this  Agreement  to  be  duly  executed. 

Owner 

By President 

ATTEST: Secretary 

Engineer 

President.  Partner  (Strike  out 

inapplicable  designation.) 

ATTEST: Secretary 

Schedule  A — Compensation 
[End  of  clause! 

$  1724.75    Arehttacturat  servtca  contract, 
RUS  Fonn  22a 

The  contract  folm  in  this  section  shall 
be  used  when  required  by  this  part. 

ARCHITECTURAL  SERVICES  CONTRACT 

AGREEMENT,  made , , 

between (hereinafter  called  the 


"Owner")  and  . 


of. 


(hereinafter  called  the  "Architect"). 

Whereas,  the  Owner  owns  and  operates  a 
rural  electric  or  telecommunications  system, 
having  the  Rural  Utilities  Service  designation 

of ,  financed  in  whole  or  in  p>art  with 

loans  made  or  guaranteed  by  the  United 
States  of  America  acting  through  the 
Administrator  of  the  Rural  Utilities  Service 
(hereinafter  called  the  "Administrator").  If 
the  project  is  financed  wholly  or  in  part  by 
the  Rural  Telephone  Bank,  an  agency  of  the 
United  Stated  of  America,  the  references  in 
this  Agreement  to  the  "Administrator"  shall 
mean  the  "Governor"  of  the  Rural  Telephone 
Bank  as  well;  and 

Whereas,  the  Owner  desires  to 

(hereinafter  called  the  "Project")  at  an 
estimated  cost  of  construction  not  to  exceed: 

dollars  (S )  for  new  work, 

and/or dollars  (S )  for 

remodeling,  which  aggregate dollars 

($ ),  hereinafter  called  the 

"Anticipated  Cost,"  is  exclusive  of  the  cost 
of  land,  legal,  architectural,  accounting,  or 
other  professional  services,  or  of  interest. 

Now,  therefore,  in  consideration  of  the 
mutuaL undertakings  herein  contained,  the 
parties  hereto  agree  as  follows: 


Article  I 

General  Obligation  of  Architect 

The  Architect  shall  render,  diligently  and 
competently  in  accordance  with  the  normal 
standards  used  in  the  profession,  all 
architectural  services  which  shall  be 
necessary  or  advisable  for  the  exp)editious, 
economical,  and  sound  design,  construction, 
and  satisfactory  completion  of  the  Project. 
The  enumeration  of  specific  duties  and 
obligations  to  be  performed  by  the  Architect 
hereunder  shall  not  be  construed  to  limit  the 
general  undertakings  of  the  Architect  The 
obligations  of  the  Architect  hereunder  run  to, 
and  are  for  the  benefit  of,  only  the  Owner  and 
the  Administrator  and  shall  not  relieve  the 
Contractor  of  its  own  responsibility  under  its 
agreement  with  the  Owner. 

Artidan 

Preconstruction  Period 

Section  1. 

(a)  The  Architect  shall  prepare:  (1) 
preliminary  drawings,  (2)  a  general 
description  of  materials  and  types  of 
construction,  and  (3)  an  overall  estimate  of 
the  cost  of  construction  (all  of  the  foregoing 
hereinafter  collectively  called  the 
"Preliminary  Documents"),  and  not  later 

than days  after  the  date  of  execution 

of  this  Agreement,  shall  submit  them  in 
triplicate  to  the  Owner  for  approval.  Any 
changes  in  the  Preliminary  Documents 
required  as  a  condition  of  approval  shall  be 
promptly  made  by  the  Architect. 

(b)  After  receipt  of  notice  of  approval  of  the 
Preliminary  Documents  from  the  Owner,  the 
Architect  will  proceed  with  the  preparation 
of: 

(1)  Detailed  plana  showing  the  complete 
design  of  the  F^ject  including,  but  not 
limited  to,  architectural,  structural,  electrical, 
mechanical,  and  site  development  features. 

(2)  Complete  and  detailed  specifications 
describing  the  design  requirements  of  the 
Project,  including  all  matters  referred  to  in 
subparagraph  (1)  above,  and  any  materials  to 
be  incorpwrated  therein. 

(3)  The  Construction  Contract,  RUS  Form 
257,  "Contract  to  Construct  Buildings," 
(hereinafter  called  the  "Construction 
Contract"),  which  includes  the  Notice  and 
Instructions  to  Bidders,  Bid  Bond,  Bidders' 
Proposal,  Owners'  Acceptance,  and 
Contractors'  Bond,  to  be  entered  into  between 
a  bidder  and  the  Owner  for  the  construction 
of  the  Project.  (All  of  the  foregoing,  including 
any  revisions  thereof,  being  hereinafter 
collectively  called  the  "Plans  and 
Sfwcifications.  ') 

Within days  after  receipt  of  such 

approval  of  the  Preliminary  Documents,  the 
Architect  shall  prepare  and  submit  to  the 
Owner,  in  duplicate,  for  its  approval, 
complete  and  detailed  "Final"  Plans  and 
Specifications  as  required  for  the 
construction  of  the  Project.  All  documents 
required  to  be  prepared  and  submitted  by  the 
Architect  hereunder  shall  be  on  the 
applicable  standard  forms  prescribed  by  the 
Administrator.  In  the  preparation  of  the  Plans 
and  Specifications,  the  Architect  shall 
consult  with  the  Owner  to  ascertain  the 
requirements  of  the  project.  Upon  approval 
by  the  Owner  of  the  Plans  and  Specifications, 


such  approval  being  noted  thereon  under  the 
corporate  seal  of  the  Owner  attesting  the 
approval  thereof  by  the  Owner,  the  Architect 
shall  diligently  make  such  changes  in  the 
Plans  and  Specifications  as  may  be  required 
as  a  condition  of  approval  thereof 

Section  2.  So  far  as  it  shall  be  necessary  in 
the  preparation  of  the  Plans  and 
Specifications  and  in  the  construction  of  the 
Project,  the  Owner  shall  furnish  the  Architect 
information  and  data  in  respect  of  the 
following: 

(a)  A  complete  and  accurate  survey  of  the 
building  site,  including  grades  and  lines  of 
streets,  pavements,  and  adjoining  properties; 

(b)  The  rights,  restrictions,  easements, 
.boundaries,  and  contours  of  the  building  site; 

(c)  Sewer,  water,  gas,  electric,  and 
telephone  service,  etc.;  and 

(d)  Test  borings  and  pits,  and  chemical, 
mechanical,  and  other  tests. 

Section  3.  If  the  Owner  shall  direct  that  the 
Project  shall  be  constructed  under  more  than 
one  contract,  the  Architect  shall  submit  all 
necessary  Construction  Contract  forms  and 
shall  also  prepare  and  submit  in  connection 
with  each  such  contract  all  of  the  information 
and  documents  that  shall  be  required  for 
construction  of  the  Project. 

Section  4.  Immediately  after  the  Architect 
has  received  approval  of  the  Plans  and 
Specifications  from  the  Owner,  the  Architect, 
unless  otherwise  instructed  by  the  Owner, 
shall  take  all  appropriate  and  necessary 
action  to  procure  full,  free,  and  competitive 
bidding  for  the  award  of  the  Construction 
Contract  Any  public  notices  which  by  law 
are  required  of  the  Owner  shall  be  published 
at  the  expense  of  the  Owner. 

Section  5.  The  Architect  shall  prepare  and 
furnish  to  each  qualified  bidder  requesting 
them  one  set  of  the  Plans  and  Specifications 
together  with  all  necessary  forms  and  other 
documents  upon  payment  of  the  amount 
stipulated  by  the  Architect,  which  pwyment 
will  be  refunded  to  each  bona  fide  bidder 
within  ten  (10)  days  after  the  bid  opening. 
The  Architect  shall  also  prepare  and  furnish 
to  bidders  requesting  them  additional  sets  of 
the  Plans  and  Specifications  together  with  all 
necessary  forms  and  other  documents  upton 
payment  of  an  amount  stipulated  by  the 
Architect,  which  payment  will  not  be  subject 
to  refund. 

Section  6.  The  Architect  shall  address  to 
each  prospective  bidder  a  written  response  to 
inquiries  from  any  prospective  bidder  with 
respect  to  the  details  of  the  Plans  and 
Specifications  and  all  other  matters 
pertaining  to  the  preparation  of  proposals  for 
the  construction  of  the  Project  or  the 
furnishing  of  materials  or  services  therefor. 
Under  some  circumstances  the  Architect  may 
request  that  the  inquiries  from  the 
prospective  bidders  be  submitted  in  writing. 
The  Architect  or  a  competent  representative 
of  the  Architect  shall  attend  all  openings  of 
bids  for  the  construction  of  the  Project  or  any 
part  thereof  In  case  fewer  than  three  (3)  bids 
are  received  for  the  construction  of  the 
Project  or  component  parts  of  the  Project,  the 
Owner  shall  be  notified  immediately  and 
such  bids  shall  remain  unopened  unless 
permission  is  obtained  from  the  Owner  for 
the  opening  of  such  bids.  If  bids  are  opened, 
the  Architect  shall  carefully  check  and 
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prepare  tabulations  of  all  bids  received  and 
shall  render  to  the  Owner  a  reconunendation 
and  all  such  assistance  as  shall  be  required 
in  connection  with  consideration  of  the  bids 
received  so  that  contracts  may  be  prudently 
awarded  in  accordance  with  the  policy  and 
procedure  prescribed  by  the  Owner  and  the 
Administrator. 

Section  7.  The  Architect  shall  furnish  to 
the  Owner  all  architectural  information,  data, 
and  drawings  required  for  procuring  all 
necessary  or  desirable  permits,  licenses, 
franchises,  and  authorizations,  and  shall 
cooperate  with  the  Owner's  attorney  in  the 
procuring  thereof. 

Section  8.  If,  after  the  Construction 
Contract  has  been  approved,  it  shall  be 
determined  by  the  Owner  that  a  change  or 
changes  in  the  Plans  and  Specifications  are 
advisable,  the  Architect  shall  prepare  and 
submit  to  the  Owner  all  necessary  details  in 
connection  with  such  change  or  changes,  the 
Construction  Contract  shall  be  amended 
accordingly,  and  the  Architect  shall 
immediately  proceed  in  respect  of  any 
construction  required  thereby  in  like  manner 
as  though  such  construction  were  originally 
required  under  the  Construction  Contract. 

Aitickm 

Construction  Period 

Section  1.  The  Architect  shall  conduct 
inspection  activities,  and  for  projects 
involving  multiple  construction  contracts, 
shall  provide  project  coordination  and 
inspection  activities,  and  shall  make  a 
diligent  effort  to  secure  for  the  Owner  the 
expeditious  and  economical  construction  of 
the  Project  in  accordance  with  the  approved 
Plans  and  Specifications  and  the  terms  of  the 
Construction  Contract.  The  Architect,  unless 
otherwise  directed  in  writing  by  the  Owner, 
shall  have  and  exercise  sole  responsibility  for 
the  issuance  of  supplemental  directives  to 
the  Contractor  regarding  the  Contractor's 
fjerformance  in  accordance  with  the  terms  of 
the  Construction  Contract.  In  fulfilling  the 
above  responsibility,  the  Architect  shall: 

(a)  Issue  to  the  Contractor  such  directives 
and  imp>ose  such  restrictions  as  may  be 
necessary  to  obtain  reasonable  and  proper 
compliance  by  the  Contractor  with  the  terms 
of  the  Construction  Contract  and  the  Plans 
and  Specifications. 

(b)  Visit  the  Project  site  at  intervals 
appropriate  to  the  stage  of  construction,  but 
in  no  event  (except  for  periods  of  prolonged 
work  stoppage  or  construction  delay)  less 
than  once  pter  week,  to  inspect  construction 
of  the  Project,  to  inspect  excavations  prior  to 
placing  of  concrete,  and  to  insp>ect  other 
work  prior  to  it  being  covered  from  view. 

(c)  Make  recommendations  to  the  Owner 
concerning  the  selection  of  materials,  colors, 
finishes,  designs,  or  devices  for  use  in  the 
Project. 

(d)  Periodically  inspect  materials  prior  to 
their  incorporation  into  the  Project  and 
promptly  reject  those  not  in  compliance  with 
the  S[>ecifications. 

(e)  Observe  (he  manner  of  incorporation  of 
materials  into  the  Project  and  the 
workmanship  with  which  such  materials  are 
incorporated. 

(f)  Review  and  if  acceptable  approve 
material  and/or  equipment  substitutions  for 
compliance  with  contract  documents. 


(g)  Observe  results  of  specified  tests. 

(h)  Be  available  to  the  Owner  and  the 
Contractor  during  office  houn  for 
consultation. 

(i)  Review  completed  construction,  direct 
the  Contractor  to  correct  observed  defects, 
and  approve  payments  to  the  Contractor  for 
correctly  completed  construction. 

(j)  Prepare  such  change  orders  as  may  be 
required  for  the  Project. 

Section  2.  The  Architect  shall  review  and, 
if  acceptable,  approve  shop  drawings, 
samples,  schedules,  and  other  submissioru  of 
the  Contractor  for  conformance  with  the 
design  concept  of  the  Project  and  for 
compliance  with  requirements  of  the  Plans 
and  Sp>ecifications. 

Section  3.  The  Architect  shall  prepare  and 
execute  all  estimates,  certificates,  and  other 
documents  required  to  be  executed  by  the 
Architect  pursviant  to  the  Construction 
Contract  Unless  otherwise  provided  in  the 
Construction  Contract,  the  Architect  will 
furnish  to  the  Contractor,  free  of  charge, 
copies  of  the  Plans  and  Specifications  as  may 
be  reasonably  necessary  for  the  execution  of 
the  work. 

Section  4.  The  Architect  shall  prepare  and 
submit  to  the  Owner  monthly  construction 
progress  rep>oris. 

Section  5.  The  Architect  shall,  upwn  notice 
by  the  Contractor  of  completion  of  the  work 
and  a  request  for  a  final  Lnsp>ection  of  the 
Project: 

(a)  Make  a  careful  and  thorough  insptection 
to  determine  that  the  construction  of  the 
Project  has  been  completed  in  accordance 
with  the  Plans  and  Spiecifications  and  the 
terms  of  the  Construction  Contract  and  any 
amendments  thereto. 

(b)  Prepare  and  deliver  to  the  Owner 
complete  and  detailed  final  documents, 
including,  without  limitation,  the  following: 

(1)  An  itemized  statement  of  the  amounts 
payable  by  the  Owner  under  all  contracts  for 
the  construction  of  the  Project  and  the 
furnishing  of  materials  and  services  therefor. 

(2)  A  Certificate  of  Completion  on  the  form 
approved  by  the  Administrator,  to  the  effect 
that  the  Project  has  been  fully  constructed  in 
accordance  with  the  Plans  and 
Specifications,  if  and  as  amended. 

(3)  One  complete  set  of  "as-constructed" 
Plans  and  Sp>ecifications  of  the  Project  in 
reproducible  form  satisfactory  to  the  Owner. 

(4)  A  Certificate  of  Architect  and  a  Final 
Statement  of  Architect's  Fee  due  hereunder. 

(c)  Use  diligent  efforts: 

(1)  To  obtain  from  the  Contractor  releases 
of  all  liens  and  of  rights  to  claim  any  lien 
from  manufacturers,  material  suppliers,  and 
subcontractors  that  have  furnished  materials 
or  services  for  the  construction  of  the  Project. 

(2)  To  obtain  a  Certificate  of  Contractor,  on 
the  form  approved  by  the  Administrator,  to 
the  effect  that  all  labor  has  been  paid. 

(3)  To  obtain  and  deliver  to  the  Owner  all 
material  and  workmanship  warranties  or 
bonds  required  by  the  Plans  and 
Specifications  and  service  and  operating 
manuals  furnished  by  manufacturers  or 
suppliers. 

Article  IV 

Compensation 

Section  1.  The  Owner  shall  pay  the 
Architect  for  all  services  performed 


hereunder,  except  as  provided  in  Section  3 
hereof,  a  sum  calculated  as  follows.  (The 
Owner  and  Architect  should  agree  upxin  the 
compjensation  schedule  to  be  inserted  in 
Tables  Nos.  1  and  2  below.) 

Table  No.  1 

NEW  CONSTRUCTION 

COST  OF  NEW  CONSTRUCTION 


COMPENSATION  FOR  ARCHITECTURAL 

SERVICES 

TABLE  NO.  2 

REMODELING  WORK 

COST  OF  REMODELING  WORK 


COMPENSATION  FOR  ARCHITECTURAL 
SERVICES 

If  a  Project  shall  consist  of  new 
construction  and  remodeling  work,  the 
Architect  and  the  Owner  shall  agree  on  an 
equitable  distribution  of  the  final  cost  of 
construction  between  new  construction  and 
remodeling  work,  which  shall  be  used  to 
determine  the  applicable  compensation  from 
the  two  tables  in  this  Section  1.  For  the 
purpxMe  of  computing  compensation  due  the 
Architect  under  this  Agreement  for  services 
rendered,  "remodeling,"  shall  be  defined  for 
this  project  as  follows: 

The  sum  shall  be  due  and  peyable  as 
follows: 

(a)  Twenty  percent  (20%)  thereof  (using 
the  Anticipjated  Cost  in  lieu  of  the  Cost  of 
Construction)  within  thirty  (30)  days  after  the 
date  of  approval  of  the  Preliminary 
Documents. 

(b)  An  additional  fifty  percent  (50%) 
thereof  (using  the  Anticipated  Cost  in  lieu  of 
the  Cost  of  Construction)  within  thirty  (30) 
days  after  the  date  of  approval  of  the  Plans 
and  Specifications. 

(c)  An  additional  twenty  percent  (20%) 
thereof,  as  construction  progresses,  in 
monthly  installments  each  bearing  the  same 
ratio  to  the  total  amount  peyable  under  this 
subsection  (c)  as  the  corresponding  monthly 
payment  to  the  Contractor  bears  to  the  total 
amount  peyable  to  the  Contractor. 

(d)  The  balance,  if  any,  of  the 
compensation  due  under  this  Section  1  and 
all  other  provisions  of  this  Agreement,  shall 
be  peyable  within  thirty  (30)  days  after 
Completion  of  the  Project  in  accordance  with 
the  provisions  of  Section  2  of  this  Article  IV. 

For  the  purpose  of  this  Article,  the  term 
"Cost  of  Construction  of  the  Project,"  shall 
mean  the  Construction  Contract  Price 
including  amendments  thereto,  plus  the  cost 
of  labor  and  materials  furnished  for  the 
Project  by  the  Owner  and  in  respect  of  which 
the  Architect  shall  have  rendered  services 
hereunder.  Extra  drafting  or  other  services 
performed  shall  be  paid  for  as  provided  in 
Section  3  of  this  Article  IV. 

The  term  "Completion  of  the  Project"  shall 
mean  full  performance  of  all  obligations 
under  this  Agreement  and  all  amendments 
and  revisions  thereof. 

Section  2.  Prior  to  the  time  when  any 
payment  shall  be  made  to  the  Architect 
pursuant  to  this  Agreement,  the  Architect,  if 
requested  by  the  CJwner,  shall  furnish  to  the 
Owner,  as  a  condition  precedent  to  such 
payment,  a  certificate  to  the  effect  that  all 
salaries  or  wages  earned  by  the  employees  of 
the  Architect  in  connection  with  the  Project 
have  been  fully  paid  by  the  Architect  up  to 
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and  including  a  date  not  more  than  fifteen 
(15)  days  prior  to  the  date  when  such 
payment  shall  be  due.  Before  the  time  when 
the  final  payment  provided  to  be  made 
pursuant  to  this  Article  IV  shall  be  made  to 
the  Architect  by  the  Owner,  the  Architect 
shall  also  furnish  to  the  Owner  as  a  condition 
precedent  to  such  payment  (a)  a  Certificate  of 
Architect  stating  that  all  the  employees  of  the 
Architect  have  been  paid  for  services 
rendered  by  them  in  connection  with  the 
Project  and  that  all  other  obligations  which 
migiht  become  a  lien  upon  the  Project  have 
been  paid,  and  (b)  a  Final  Statement  of 
Architect's  Fee  showing  the  Cost  of 
Construction  of  the  Project  and  the  amount 
due  the  Architect  under  this  Agreement. 
Section  3.  If  the  Architect  shall,  at  the 
request  of  the  Owner,  perform  any  of  the 
services  outlined  in  Section  2  of  Article  11  or 
if,  after  approval  of  the  Construction  Contract 
the  Architect  shall  perform  extra  drafting  or 
other  services  because  of  changes  ordered  by 
the  Owner  or  defoult  of  the  Contractor,  the 
Architect  shall  be  paid,  in  respect  thereof,  a 
sum  equal  to  the  Architect's  reasonable  out- 
of-pocket  expenses,  plus percent 

(___%)  (not  to  exceed  fifty  percent  (50%)) 
thereof  for  office  overhead  plus  reasonable 
subsistence,  transportation,  and 
communication  expenses,  if  any,  paid  to,  or 
on  behalf  of.  employees;  which  amount  shall 
be  due  and  payable  ten  (10)  days  after 
approval  by  the  Owner  of  the  services 
performed  and  the  invoice  of  the  Architect. 
The  compensation  due  the  Architect  under 
this  paragraph  shall  be  decreased  by  the 
amount  of  any  increase  in  the  compensation 
due  the  Architect  under  Section  1  of  this 
Article  IV.  The  Architect  shall  submit  to  the 
Owner  a  statement  of  out-of-pocket  expenses 
in  respect  of  extra  drafting  or  other  services 
to  be  compensated  for  pursuant  to  this 
Section  3.  Out-of-pocket  expenses  shall  be 
limited  to  money  paid  by  the  Architect  for 
direct  labor,  labor  taxes,  labor  insm-ance, 
prorated  sick  leave,  vacation,  holiday, 
retirement,  and  medical  insurance  benefits, 
all  applicable  to  such  direct  labor,  except 
that,  in  the  case  of  services  performed  with 
the  prior  approval  of  the  Owner  by  the 
following  officers,  partners,  or  others  having 
ownership  interests  in  the  Architect,  the  rates 
corresfxjnding  to  "direct  labor"  set  forth 

below  shall  apply: . 

Section  4.  If  this  Agreement  shall  be 
terminated  pursuant  to  the  provisions  of 
Section  1  or  Section  2  of  Article  V  hereof,  the 
comftensation  for  services  rendered  prior  to 
such  termination  shall  be  computed  as 
follows: 

(a)  One-fifth  of  the  compensation  set  forth 
in  Section  1  of  this  Article  IV  based  upon  the 
Anticipated  Cost  (or  of  the  Cost  of 
Construction  of  the  Project  if  termination  is 
elective  after  approval  of  the  Construction 
Contract)  shall  represent  compensation  for 
the  Preliminary  Documents  and  such 
compensation  shall  be  prorated  on  the  basis 
of  the  percentage  of  completion  of  such 
Preliminary  Documents  as  of  the  effective 
date  of  termination. 

(b)  One-half  of  the  compensation  set  forth 
in  Section  1  of  this  Article  IV  based  upon  the 
Anticipated  Cost  (or  of  the  Cost  of 
Construction  of  the  Project  if  termination  is 


effective  after  approval  of  the  Construction 
Contract)  shall  represent  compensation  for 
the  Plans  and  Specifications  and  such 
compensation  shall  be  prorated  on  the  basis 
of  the  percentage  of  completion  of  such  Plans 
and  Specifications  as  of  the  eSective  date  of 
termination. 

(c)  One-fifth  of  the  compensation  set  forth 
in  Section  1  of  this  Article  IV  based  upon  the 
Anticipated  Cost  shall  represent 
compensation  for  the  coordination  and 
insp>ection  of  construction  of  the  Project  and 
such  comf)ensation  shall  be  prorated  on  the 
basis  of  the  percentage  of  such  services 
determined  by  the  value  of  the  Project 
constructed  prior  to  the  eSisctive  date  of 
termination. 

(d)  One-tenth  of  the  compensation  set  forth 
in  Section  1  of  this  Article  IV  based  upon  the 
Cost  of  Construction  of  the  Project  shall 
represent  compensation  for  the  services 
provided  for  in  Section  5  of  Article  in  and 
such  compensation  shall  be  prorated  on  the 
basis  of  the  percentage  of  such  services 
performed  prior  to  the  effective  date  of 
termination. 

(e)  Compensation  for  the  services  referred 
to  in  Section  2  of  Article  II.  which  may  be 
performed  by  the  Architect  at  the  request  of 
the  Owner  and  for  extra  drafting  and  other 
services  because  of  changes  ordered  by  the 
Owner,  shall  be  computed  in  accordance 
with  the  provisions  of  Section  3  of  this 
Article  IV. 

Section  S.  Interest  shall  be  peid  by  the 
Owner  to  the  Architect  on  all  unpaid 
balances  due  the  architect,  commencing 
thirty  (30)  days  after  the  due  date,  provided 
that  the  delay  in  p>ayment  beyond  the  due 
date  shall  not  have  been  caused  by  any 
condition  within  the  control  of  the  Architect. 

Such  interest  shall  be  at  the  rate  of 

percent  ( %).  (Percentage  is  not  to  exceed 

any  applicable  State  usury  laws.)  Such 
compensation  shall  be  p>aid  ten  (10)  days 
after  the  amount  of  the  interest  has  been 
determined  by  the  Architect  and  the  Owner. 

Article  V 

Miscellaneous 

Section  1.  The  Owner  may  at  any  time 
terminate  this  Agreement  by  giving  notice  to 
the  Architect  in  writing  to  that  effect, 
delivered  and  mailed  to  the  Architect's  last 
known  address  not  less  than  ten  (10)  days 
prior  to  the  effective  date  of  termination 
specified  in  the  notice.  From  and  after  the 
effective  date  of  termination  sp^ecified  in 
such  notice,  this  Agreement  shall  be 
terminated,  provided,  however,  that  the 
Architect  shall  be  entitled  to  receive 
compensation  for  services  theretofore 
rendered  pursuant  to  this  Agreement, 
computed  in  accordance  with  the  provisions 
of  Article  IV,  Section  4.  hereof. 

Section  2.  The  Architect  shall  have  the 
right,  by  giving  to  the  Owner  not  less  than 
thirty  (30)  days  notice  in  writing,  to 
terminate  this  Agreement  if  the  Architect 
shall  have  been  prevented  by  conditions 
beyond  the  control  and  without  the  fault  of 
the  Architect  (a)  from  commencing 
pjerfbrmance  of  this  Agreement  for  a  jieriod 
of  twelve  (12)  months  from  the  date  of  this 
Agreement,  or  (b)  from  proceeding  with  the 
completion  of  fiiU  performance  of  any 


remaining  services  required  of  the  Architect 
pursuant  to  this  Agreement  for  a  p>eriod  of  six 
(6)  months  from  the  date  of  last  performance 
by  the  Architect  of  other  services  required 
pursuant  to  this  Agreement.  From  and  after 
the  effective  date  specified  in  such  notice 
this  Agreement  shall  be  terminated,  except 
that  the  Architect  shall  be  entitled  to  receive 
compensation  for  services  performed 
hereunder,  computed  and  peyable  in  the 
same  manner  as  set  forth  in  Section  1  of  this 
Article. 

Section  3.  UpxDn  Completion  of  the  Project 
or  termination  of  this  Agreement,  the 
Architect  shall  be  obligated  forthwith  to 
deliver  to  the  Owner  all  maps,  tracings,  and 
drawings  of  the  Project  and  all  letters, 
documents,  and  other  material  including  all 
records  (>ertaining  thereto. 

Section  4.  Insurance.  The  Architect  shall 
take  out  and  maintain  throughout  the  period 
of  this  Agreement  insurance  of  the  following 
types  and  minimum  amounts: 

(a)  Workers'  compensation  and  employers' 
liability  insurance,  as  required  by  law. 
covering  all  of  the  Architect's  employees  who 
perform  any  of  the  obligations  of  the 
Architect  under  the  Agreement.  If  any 
employer  or  employee  is  not  subject  to  the 
workers'  compensation  laws  of  the  governing 
State,  then  insurance  shall  be  obtained 
voluntarily  to  extend  to  the  employer  and 
employee  coverage  to  the  same  extent  as 
though  the  employer  or  employee  were 
subject  to  the  workers'  compensation  laws. 

(b)  Public  liability  insurance  covering  all 
operations  under  the  Agreement  shall  have 
limits  for  bodily  injury  or  death  of  not  less 
than  SI  million  each  occurrence,  limits  for 
property  damage  of  not  less  than  $1  million 
each  occurrence,  and  $1  million  aggregate  for 
accidents  during  the  p>olicy  period.  A  single 
limit  of  $1  million  of  bodily  injury  and 
propierty  damage  is  acceptable.  This  required 
insurance  may  be  in  a  pwlicy  or  pmlicies  of 
insurance,  primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

(c)  Automobile  liability  insurance  on  all 
motor  vehicles  used  in  connection  with  the 
Agreement,  whether  owned,  nonowned,  or 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  SI  million  per  person 
and  SI  million  per  occtirrence.  and  property 
damage  limits  of  Si  million  for  each 
occurrence.  This  required  insurance  may  be 
in  a  pwlicy  or  pwlicies  of  insurance,  primary 
and  excess  including  the  umbrella  or 
catastrophe  form. 

(d)  Errors  and  Omissions  (Professional 
Liability)  Insurance  in  an  amount  at  least  as 
large  as  the  maximum  compensation 
specified  in  Article  IV.  Section  1,  but  not  less 
than  $500,000. 

The  Owner  shall  have  the  right  at  any  time 
to  require  public  liability  insurance  and 
property  damage  liability  insurance  greater 
than  those  required  in  subsections  "b"  and 
"c"  of  this  Section.  In  any  such  event,  the 
additional  premium  or  premiums  payable 
solely  as  the  result  of  such  additional 
insurance  shall  be  added  to  the  total 
compensation  to  be  paid  under  this 
Agreement. 

The  Owner  shall  be  named  as  Additional 
Insured  on  all  policies  of  insurance  required 
in  subsections  "b"  and  "c"  of  this  Section. 
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The  policies  of  insurance  shall  be  in  such 
form  and  issued  by  such  insurer  as  shall  be 
satisfactory  to  the  Owner.  The  Architect  shall 
furnish  the  Owner  a  certificate  evidencing 
compliance  with  the  foregoing  requirements 
which  shall  provide  not  less  than  thirty  (30) 
days  prior  written  notice  to  the  Owner  of  any 
cancellation  or  material  change  in  the 
insurance. 

The  Architect  shall  also  follow  the 
requirements  of  7  CFR  part  1788.  RUS 
Fidelity  and  Insurance  Requirements  for 
Electric  and  Telephone  Borrowers. 

Section  5.  The  obligations  and  duties  to  be 
performed  by  the  Architect  under  this 
Agreement  shall  be  performed  by  persons 
qualified  to  perform  such  duties  efficiently. 
The  Architect,  if  the  Owner  shall  so  direct, 
shall  replace  any  person  employed  by  the 
Architect  in  connection  with  the  Project. 

For  the  information  of  the  Owner  and  the 
Administrator,  the  Architect  shall,  upon 
request,  file  with  the  Owner  and  the 
Administrator,  on  forms  approved  by  the 
Administrator,  statements  of  the 
qualifications,  including  sp>ecific  experience, 
of  each  fjerson  assigned  to  the  I'roject  and  the 
duties  assigned  to  each,  and  certifications  of 
insurance  coverage. 

Section  6.  The  Architect  shall  follow  all 
applicable  RUS  rules  and  regulations. 

Section  7.  This  Agreement  shall  be 
simultaneously  executed  and  delivered  in 
three  counterparts,  each  of  which  when  so 
executed  and  delivered  shall  be  deemed  to  be 
an  original,  and  all  shall  constitute  but  one 
and  the  same  instrument. 

Section  8.  The  obligations  of  the  Architect 
under  this  Agreement  shall  not  be  assigned 
without  the  approval  in  writing  of  the 
Owner. 

Section  9.  The  Architect  shall  comply  with 
applicable  statutes  pertaining  to  the  practice 
of  the  profession.  It  is  hereby  warranted  that 
the  Architect  possesses  license  number 

issued  by  the  State  of on 

the day  of , . 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  Agreement  to  be  duly  executed 
and  their  respective  corporate  seals  to  be 
affixed  and  attested  by  their  duly  authorized 
representatives  all  as  of  the  date  first  above 
written. 

Owner 

By President 

ATTEST: Secretary 

Architect 

By 


Whereas,  the  Owner  has  obtained  loans 
made  or  guaranteed  by  the  United  States  of 
America,  acting  through  the  Administrator  of 
the  Rural  Utilities  Service  (hereinafter  called 
the  "Administrator"),  to  finance  in  whole  or 
in  part  a  rural  electric  system  pursuant  to  the 
Rural  Electrification  Act  of  1936,  as 
amended,  and  plans  the  construction  of  a 

project  designated ,  being  hereinafter 

called  the  "Project,"  consisting  of 
approximately  the  following  facilities: 

Distribution  and  Transmission  Lines: 

km)  of kV 


ATTEST: 


Title 


Secretary 


[End  of  clause) 

§  1724.76    Engineering  service  contract — 
electric  system  design  and  construction, 
RUS  Form  236. 

The  contract  form  in  this  section  shall 
be  used  when  required  by  this  part. 
ENGINEERING  SERVICE  CONTRACT 

ELECTRIC  SYSTEM  DESIGN  AND     " 
CONSTRUCTION 

AGREEMENT  made .  19 , 

between (hereinafter  called  the 


line. 

miles  ( 

km)  of 

kV 

line. 

Substations: 

Name 

kV 

MVA 

_kVto 

kV 

MVA 

_kVto 

Switching  Stations: 
Name 

.kV 

Name 

.kV 

Other: 

miles! 

km)  of  line 

conversion. 

miles  ( 

km)  of  line  removal 

,  and  the  following: 

'Owner"),  and . 


of 


(hereinafter  called  the  "Engineer"). 


Now.  therefore,  in  consideration  of  the 
mutual  undertakings  herein  contained,  the 
parties  hereto  agree  as  follows: 

Article  I 

General  Obligations 

In  accordance  with  the  normal  standards 
and  practices  used  in  the  profession,  the 
Engineer  shall  render  diligently  and 
competently  all  engineering  services  which 
shall  be  necessary  or  advisable  for  the 
expeditious,  economical,  and  sound  design 
and  construction  of  the  Project,  with  due 
consideration  given  to  applicable  ecological 
and  environmental  requirements.  The 
enumeration  of  specific  duties  and 
obligations  to  be  performed  by  the  Engineer 
hereunder  shall  not  be  construed  to  limit  the 
general  undertakings  of  the  Engineer. 

ArUclell 

Preconstruction  Period 

Section  1.  The  Engineer  shall  give 
thorough  consideration  to  aesthetics  and  the 
protection  of  the  environment  in  all  phases 
of  construction  of  the  Project,  including  line 
routing  and  station  locations.  Where  RUS  or 
the  Owner  has  prepared  an  environmental 
document  or  the  Owner  must  comply  with 
the  conditions  of  a  Special  Use  Permit 
imp>osed  by  a  Federal  land  management 
agency,  the  Engineer  shall  incorporate  all 
environmental  commitments  of  the 
applicable  documents  that  specifically  relate 
to  the  facilities  to  be  constructed. 

Section  2.  The  Engineer  shall,  within  thirty 
(30)  days  after  the  date  of  execution  of  this 
Agreement,  make  a  complete  field  inspection 
and  investigation  for  the  purpose  of 
determining  the  most  economical  and 
practicable  location  of  the  proposed  lines. 

The  Engineer  shall  cooperate  with  the 
Owner's  right-of-way  agent  and  attorney  in 


developing  a  schedule  of  right-of-way 
procurement  and  assist  the  Owner  in 
developing  suitable  property  maps  for  use  by 
the  Owner's  easement  solicitors. 

Section  3.  Prior  to  the  preparation  of  Plans 
and  Specifications  by  the  Engineer,  the 
Owner  shall  furnish  to  the  Engineer  the 
following  as  may  be  applicable: 

(a)  Copies  of  p>ertinent  Engineering  Studies, 
including  Construction  Work  Plans  when 
available,  on  which  to  base  the  design  of  the 
electrical  facilities  to  be  built;  key  maps  of 
the  Owner's  present  and  proposed  facilities 
and  detail  or  vicinity  maps  showing  location 
of  existing  lines,  consumers  served,  and 
easements  obtained. 

(b)  Detailed  lists  of  materials,  if  any,  on 
hand  or  on  order  which  are  to  be  furnished 
by  the  Owner  in  the  construction  of  the 
PiDJect,  together  with  the  quantity  and  the 
value  of  each  item  of  such  material. 

(c)  With  respect  to  materials  contained  in 
the  assembly  units  indicated  for  removal,  a 
list  showing  values  of  individual  material 
items  for  which  the  Contractor  will  be 
credited  with  respect  to  salvaged  materials 
returned  to  the  Owner  if  not  included  in  item 
(b)  above. 

Section  4.  Sufficient  soil  test  data  to  ensure 
adequate  foundation  designs  shall  be 

provided  by  the Owner the 

Engineer  [dieck  one). 

Section  5.  If  requested  by  the  Owner,  the 
Engineer  shall  prepare  and  submit  to  the 
Owner  estimates  of  quantities  of  materials  to 
be  furnished  by  the  Owner  for  use  in 
connection  with  the  construction  of  the 
Project.  The  Engineer  shall  prooire  and 
submit  to  the  Owner  forms  of  contracts  and 
other  documents  for  such  materials  and  for 
such  other  services  as  may  be  necessary  or 
desirable  in  connection  with  the  construction 
of  the  Project. 

Section  6.  For  transmission  lines,  the 
Engineer  shall  prepare  and  submit  to  the 
Owner  for  approval  and  to  the  Administrator 
for  approval,  if  approval  of  the  Administrator 
is  required,  a  summary  of  transmission  line 
and  substation  design  data  with  supporting 
calculations.  The  Plans  and  Specifications 
and  the  Plan  and  Profile,  if  any,  shall  be 
based  on  the  design  data  approved  by  the 
Owner  and  by  the  Administrator,  if  approval 
of  the  Administrator  is  required. 

Section  7.  The  Engineer  shall  prepare  and 
submit  to  the  Owner  for  approval  and  to  the 
Administrator  for  approval,  if  approval  of  the 
Administrator  is  required,  plan  and  profile 
sheets  for  all  transmission  lines. 

Section  8.  In  specifying  right-of-way 
clearing  for  transmission  lines  where 
"feathering"  and/or  undulating  boundaries 
are  required,  the  Engineer  shall  mark  all 
brush  and  trees  to  be  removed  unless  such 
marking  is  the  responsibility  of  another 
authority.  The  Engineer  shall  also  compute 
all  clearing  units,  and  show  all  clearing  units 
on  the  plan  and  profile  drawings  or  on 
separate  drawings  prepared  for  this  purpose. 

Section  9.  The  Engineer  shall  prepare,  and 

within days  after  the  date  of 

execution  of  this  Agreement  submit  to  the 
Owner  for  approval  and  to  the  Administrator 
for  approval,  if  approval  of  the  Administrator 
is  required,  two  copies  of  complete  and 
detailed  plans  and  specifications,  drawings. 
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maps,  and  other  documents  required  for  the 
construction  of  the  Project  (all  of  the 
foregoing  being  hereinafter  collectively  called 
the  "Plans  and  Specifications").  In  the 
preparation  of  the  Plans  and  Specifications, 
the  Engineer  shall  consult  with  the  Owner  to 
the  end  that  the  Project  shall  serve  the 
purpose  intended  by  the  Owner.  Unless 
otherwise  directed  by  the  Owner,  the 
Engineer  shall  use  Construction  Work  Plans 
and  Engineering  Studies,  as  furnished  by  the 
Owner,  as  a  basis  for  the  preparation  of  the 
Plans  and  Specifications.  The  Engineer  shall 
diligently  make  such  changes  in  the  Plans 
and  Specifications  as  may  be  required  by  the 
Owner  or  the  Administrator  as  a  condition  of 
approval  thereof. 

Section  10.  The  Engineer  shall,  for  each 
substation,  prepare  and  furnish  for  the 
Owner's  approval  and  for  the  Administrator's 
approval,  if  approval  of  the  Administrator  is 
required,  the  following  drawings  and  such 
others  as  may  be  necessary  or  desirable  for 
the  construction  of  the  Project: 
One  line  diagram  (relays,  breakers. 

transformers,  switches,  etc.) 
Three  line  diagram  (PT.  CT,  phasing,  etc.) 
Plot  plan  (excluding  land  surveys  and  plots 

necessary  in  acquisition  of  property) 
Grading  plan,  fence  layout  and  details 
Structure  plan  and  details 
Structure  elevations  (with  section  views) 
Footing  plan  and  details 
Grounding  plan  and  details 
Cable  trench  and  layout  plan 
Lighting  plan  and  details 
Control  house  plan  and  details 
Control  house  elevations  and  details 
Material  lists 


Section  11.  All  maps,  drawings,  plan  and 
profile  sheets,  plans  and  specifications, 
contract  forms,  addenda,  estimates,  studies, 
and  other  documents  required  to  be  prepared 
or  submitted  by  the  Engineer  under  this 
Article  II  or  other  articles  of  this  Agreement 
shall  conform  to  the  applicable  standard 
specifications  and  other  forms  prescribed  by 
the  Administrator,  unless  deviation 
therefrom  shall  have  been  approved  by  the 
Administrator. 

Section  12.  The  Engineer  shall  furnish  to 
the  Owner  all  engineering  information,  data, 
and  drawings  required  for  procuring  all 
necessary  or  desirable  permits,  licenses, 
franchises,  and  authorizations  &om  public 
bodies,  and  all  necessary  or  desirable 
permits,  licenses,  or  agreements  with  respect 
to  the  crossing  of  navigable  streams, 
railroads,  and  power  lines,  and  with  respect 
to  the  paralleling  or  crossing  of 
communications  lines  and  signal  circuits, 
and  shall  assist  the  Owner  to  the  extent 
necessary  to  obtain  such  permits,  licenses, 
franchises,  authorizations,  and  agreements. 
The  Engineer  shall  also  furnish  to  the  Owner 
all  engineering  information,  data,  and 
drawings  required  for  procuring  transmission 
line  right-of-way  through  condemnation 
proceedings.  If  requested  by  the  Owner,  the 
Engineer  shall  attend,  or  appear  as  a  witness 
in,  hearings  or  other  proceedings  before 
public  service  commissions  or  other 
regulatory  bodies  in  connection  with 
procuring  of  the  foregoing. 


Section  13.  When  notified  by  the 
Administrator  (if  approval  of  the 
Administrator  is  required)  and  by  the  Owner 
of  their  approval  of  the  form  of  Construction 
Contract,  the  Engineer  shall  immediately  take 
all  appropriate  and  necessary  action  to 
procure  hill,  free,  and  competitive  bidding 
for  the  award  of  such  contract  or  contracts, 
and  when  requested  assist  the  Owner  with 
the  purchase  of  material  and  equipment  The 
term  "Construction  Contract"  as  used  herein 
shall  also  include  right-of-way  clearing 
contracts,  equipment  contracts,  or  materials 
contracts  if  such  contracts  are  utilized  in  the 
construction  of  the  project  In  fulfilling  this 
responsibility,  the  Engineer  shall  prepare  and 
submit  to  the  Owner  for  approval  a 
recommended  list  of  qualified  bidders  to 
construct  the  project.  Upon  approval  of  such 
list  by  the  Ovvner.  the  Engineer,  in 
collaboration  with  the  Owner,  shall  fix  a  date 
for  the  opening  of  bids  for  such  contracts. 
The  Engineer  shall  prep)are  and  furnish  to  the 
qualified  bidders  the  Plans  and 
Specifications  and  Construction  Drawings 
together  with  all  necessary  forms  and  other 
documents. 

Section  14.  The  Engineer  shall  be  available 
to  each  prospective  bidder  for  consultation 
with  respect  to  the  details  of  the  Plans  and 
Specifications  and  all  other  matters 
pertaining  to  the  preparation  of  the  proposals 
for  the  construction  of  the  Project  or  the 
supply  of  materials  or  services  therefor.  The 
Engineer,  or  a  competent  representative  of 
the  Engineer,  shall  attend  and  supervise  all 
op)enings  of  bids  for  the  construction  of  the 
Project  or  for  the  furnishing  of  materials  or 
services  therefor.  In  case  fewer  than  three  (3) 
bids  are  received  for  the  construction  of  the 
Project  or  component  {jarts  of  the  Project,  the 
Owner  shall  be  notified  immediately  and 
such  bids  shall  remain  unopened  unless 
permission  is  obtained  from  the  Owner  for 
the  opwning  of  such  bids.  If  bids  are  op>ened. 
the  Engineer  shall  carefully  check  and 
prepare  detailed  assembly  unit  price 
tabulations  of  all  bids  received,  and  shall 
render  to  the  Owner  all  such  assistance  as 
shall  be  required  in  connection  with 
consideration  of  the  bids  received  so  that 
contracts  may  be  prudently  and  properly 
awarded  in  accordance  with  the  ptolicy  and 
procedure  prescribed  by  the  Owner  and  the 
Administrator. 

Section  15.  If  any  change  is  to  be  made  in 
the  Plans  and  Sp>ecifications  after  the 
Construction  Contract  has  been  approved  by 
the  Owner  and  by  the  Administrator,  if 
approval  of  the  Administrator  is  required,  the 
Engineer  shall  prepare  and  submit  the 
necessary  details  for  a  contract  amendment 
in  accordance  with  the  procedure  prescribed 
by  the  Owner  and  the  Administrator. 

Article  m 

Staking 

Section  1.  The  Engineer,  with  the  approval 
of  the  Owner,  shall  determine  when  staking 
of  the  Project  shall  begin;  provided,  however, 
that  the  Engineer  shall  not  commence  staking 
until  the  Owner  shall  have  certified  that  all 
right-of-way  authorizations  and  easements 
reasonably  required  for  the  construction  of 
the  Project  have  been  procured.  The  Owner 
shall  furnish  qualified  persons  to  negotiate 


with  landownera  or  tenants  with  respect  to 
such  right-of-way  authorizations  and 
easements  and  the  locations  of  meter  poles  or 
service  entrances.  The  Engineer  shall  proceed 
diligently  with  such  staking  and  continue 
therewith  in  such  manner  as  not  to  retard  the 
progress  of  construction  of  the  Project. 

"Tbe  staking  shall  be  done  in  a  thorough 
and  workmanlike  manner  and  in  accordance 
with  the  latest  revision  of  the  National 
Electrical  Safety  Code,  applicable  State 
codes,  plans  and  sp>ecification8,  and 
approved  transmission  line  plan  and  profile 
sheets.  The  Engineer  shall  in  no  case  stake 
lines  other  than  those  authorized  by  the 
Owner.  The  Engineer  shall  replace  all  stakes 
lost  or  removed  prior  to  or  during 
construction  of  the  Project.  All  costs.         • 
including  costs  of  stakes,  equipment,  and 
other  material  used  in  connection  with  the 
staking,  shall  be  borne  by  the  Engineer.  All 
stakes  shall  be  marked  to  show  the  p>ole 
number.  Where  practicable,  all  stakes  shall 
be  driven  in  such  manner  that  the  p>ole 
number  shall  be  visible  from  the  pole  hauling 
truck  when  poles  are  being  distributed.  Each 
transmission  structure  stake  shall  be  marked 
with  the  station  number  and  the  height  and 
class  of  pole.  Where  it  is  probable  that  the 
Contractor  will  have  difficulty  in  locating 
stakes,  the  Engineer  shall  drive  a  four-foot 
(1.2  m)  building  lath  or  equivalent  in 
addition  and  adjacent  to  the  stake.  The 
Engineer  shall  give  due  consideration  to  the 
location  of  the  consumer's  load  center  and 
service  termination  in  staking  p>ole  locations 
on  or  near  the  consumer's  premises  so  that 
the  service  entrance  cable  or  low  voltage 
conductors  to  buildings  will  be  as  short  as 
possible. 

Section  2.  The  Engineer  shall  cause  staking 
sheets  or  structure  lists  to  be  maintained  in 
such  form  as  the  Owner  shall  require,  on 
which  shall  be  accurately  entered  all 
pertinent  and  useful  information  and 
directions  concerning  the  construction  of  the 
Project.  Five  counterp>arts  of  the  staking 
sheets  or  structiue  lists  shall  be  supplied  by 
the  engineer  to  the  Contractor  and  two  copies 
shall  be  supplied  to  the  Owner.  When 
revisions  in  staking  sheets  or  structure  lists 
are  necessary,  the  Engineer  shall  cause  all 
copies  of  the  staking  sheets  or  structure  lists 
to  be  corrected  to  reflect  such  revisions  in  the 
information  or  directions  previously 
incorporated  thereon. 

Section  3.  The  Engineer  shall  preptare  and 
submit  to  the  Owner  a  repxirt  showing  the 
quantity,  kind,  price,  and  extended  total  of 
all  units  of  construction  for  each  pwrtion  of 
the  Project  at  the  time  such  p>ortion  is 
released  to  the  Contractor  for  construction. 

Section  4.  A  competent  resident  engineer, 
with  full  authority  to  act  for  the  Engineer, 
shall  be  maintained  by  the  Engineer  at  the 
site  of  the  Project  at  all  times  when  staking 
is  being  performed. 

Article  IV 

Construction  Management 

Section  1,  The  Engineer  shall  supervise  the 
construction  of  the  Project  and  shall  make  a 
diligent  effort  to  ensure  the  expeditious  and 
economical  construction  thereof  in 
accordance  with  the  Plans  and  Specifications 
and  the  terms  of  the  Construction  Contract  or 
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contracts  and  ensure  that  all  sp>eciried 
environmental  criteria  are  followed.  The 
Engineer  shall  carefully  inspect  ail  materials 
and  equipment  prior  to  their  incorporation  in 
the  Project  and  shall  promptly  reject  those 
not  in  compliance  with  the  Specifications. 
The  Engineer  shall  also  supervise  and  inspect 
the  incorporation  of  the  materials  in  the 
Project  and  the  workmanship  with  which 
such  materials  are  incorporated.  Such 
inspection  shall  be  deemed  to  be  adequate  if 
a  reasonable  percentage  of  all  construction 
units  are  inspected  at  the  time  of  installation. 
The  Engineer,  as  representative  of  the  Owner, 
shall  have  sole  responsibility  for  requiring 
the  Contractor  to  perform  the  Construction 
Contract  in  accordance  with  its  terms  and  the 
Plans  and  Specifications;  and,  in  performing 
the  duties  incident  to  such  resp>onsibility,  the 
Engineer  shall  issue  to  the  Contractor  such 
directives  and  impose  such  restrictions  as 
may  be  required  to  obtain  reasonable  and 
proper  compliance  by  the  Contractor  with  the 
terms  of  the  Construction  Contract  and  the 
Plans  and  Specifications,  in  construction  of 
the  Project;  provided  that  the  Engineer  shall 
not  be  required  to  exercise  any  actual  control 
over  employees  of  the  Contractor.  The  term 
"supervise"  when  used  herein  shall  not 
confer  upon  the  Engineer  responsibility  for 
the  Contractor's  construction  means, 
methods,  or  techniques.  The  obligations  of 
the  Engineer  hereunder  run  to  and  are  for  the 
benefit  of  only  the  Administrator  and  the 
Owner. 

Section  2.  The  Engineer  shall  measure 
ground  resistance  at  all  substation  ground 
fields  prior  to  bonding  the  ground  field  to  the 
substation  structure.  In  addition,  upon 
recommendation  by  the  Engineer  and 
authorization  by  the  Owner,  the  Engineer 
shall  measure  the  ground  resistance  at  the 
following  locations: 

(a)  At  all  transmission  structtires  with 
overhead  ground  wire  prior  to  the 
Installation  of  the  overhead  ground  wire. 

(b)  At  all  transmission  structures  with  {>ole 
grounds  prior  to  the  installation  of  p>ower 
conductor.  The  Engineer  shall  prepare  a 
ref)ort  of  the  ground  resistance  measurements 
mentioned  above  and  submit  such  ref)ori  to 
the  Owner  together  with  recommendations 
for  changes,  if  any,  required  to  ensure 
satisfoctory  of)eration.  To  the  extent  such 
changes  are  approved,  the  Engineer  shall 
make  appropriate  changes  in  the  Plans  and 
Specifications  in  accordance  with  the 
provisions  of  Section  15  of  Article  II. 

Section  3.  The  Engineer  shall  maintain  at 
the  site  of  the  Project  during  the  entire  period 
of  construction  a  competent  resident 
engineer  with  full  authority  to  act  for  the 
Engineer,  unless  specifically  directed 
otherwise  by  the  Owner  in  writing.  When 
necessary  to  assure  adequate  ins{>ection,  one 
or  more  comp>etent  insp>ectors  shall  also  be 
maintained  when  construction  units  are 
being  installed  or  corrective  work  is  being 
performed,  the  number  of  inspectors  being 
subject  to  approval  by  the  Owner.  The 
Engineer  shall  report,  in  writing,  defects  in 
workmanship  or  materials  to  the  Contractor 
and  the  Owner  and  shall  instruct  the 
Contractor  to  correct  such  defects 
immediately,  in  accordance  with  the  terms  of 
the  Construction  Contract.  A  resident 


engineer  shall  be  present  during  the  final 
in8p)ection  of  completed  construction. 

Section  4.  The  Engineer  shall  test  along 
lines,  immediately  after  they  have  been 
energized,  for  objectionable  radio 
interference.  All  cases  of  radio  interference 
due  to  faulty  construction  of  or  defective 
equipment  in  the  Project  shall  be  reported  to 
the  Contractor  for  correction. 

ArtkJeV 

Final  Documents 

Section  1.  The  Engineer  shall  p>Tep>ar«  and. 
within  twenty  (20)  days  after  the  completion 
of  construction  of  the  Project  by  the 
Contractor,  submit  complete  and  detailed 
final  doctunents  to  the  Owner  for  approval 
euid  to  the  Administrator  for  approval,  if 
approval  of  the  Administrator  is  required. 

Article  VI 

Compensation 

Section  1.  The  Owner  shall  p>ay  the 
Engineer  for  the  services  performed 
hereunder  as  indicated  in  the  attached 
Schedule  A. 

Section  2.  The  total  compensation  to  be 
p>aid  in  connection  with  this  Agreement  shall 
not  exceed  S ( Dollars.) 

Section  3.  Compensation  payable  to  the 
Engineer  under  this  Agreement  shall  be  in 
addition  to  taxes  or  levies  (excluding  Federal. 
State  and  local  income  taxes)  which  may  be 
assessed  against  the  Engineer  by  any  State  or 
p>olitical  subdivision  directly  on  services 
performed  or  p>ayment8  for  services 
performed  by  the  Engineer  pursuant  to  this 
Agreement  Such  taxes  or  levies,  which  the 
Engineer  may  be  required  to  collect  or  pay, 
shall,  in  turn,  be  added  by  the  Engineer  to 
invoices  submitted  to  the  Owner  pursuant  to 
this  Agreement. 

Section  4.  Interest  at  the  rate  of 

percent  ( %)  per  aimum  (percentage 

is  not  to  exceed  any  applicable  State  ustiry 
laws)  shall  be  [>aid  by  the  Owner  to  the 
Engineer  on  all  unp>aid  balances  due  the 
Engineer  conmiencing  thirty  (30)  days  after 
the  due  date;  provided  that  the  delay  in 
p>ayment  beyond  the  due  date  is  not  caused 
by  any  condition  within  the  control  of  the 
Engineer.  Such  compensation  shall  be  paid 
ten  (10)  days  after  the  amount  of  interest  has 
been  determined  by  the  Engineer  and  the 
Owner. 

Section  5.  Prior  to  the  time  when  any 
payment  shall  be  made  to  the  Engineer 
pursuant  to  this  Agreement,  the  Engineer,  if 
requested  by  the  Owner,  shall  furnish  to  the 
Owner,  as  a  condition  precedent  to  such 
payment,  a  ceriificate  to  the  effect  that  all 
salaries  or  wages  earned  by  the  employees  of 
the  Engineer  in  connection  with  the  Project, 
have  been  fully  paid  by  the  Engineer  up  to 
and  including  a  date  not  more  than  fifteen 
(15)  days  prior  to  the  date  when  such 
payment  shall  be  made.  Before  the  time  when 
the  final  peyment  shall  be  made  to  the 
Engineer  by  the  Owner,  the  Engineer  shall 
also  furnish  to  the  Owner,  as  a  condition 
precedent  to  such  payment,  a  certificate  that 
all  the  employees  of  the  Engineer  have  been 
paid  for  services  rendered  by  them  in 
connection  with  the  Project  and  that  all  other 
obligations  which  might  become  a  lien  upxtn 
the  Project  have  been  paid. 


Article  Vn 

Miscellaneous 

Section  1.  The  Owner  may  at  any  time 
terminate  this  Agreement  by  giving  notice  to 
the  Engineer  in  writing  to  that  effect  not  less 
than  ten  (10)  days  prior  to  the  effective  date 
of  termination  specified  in  the  notice.  Such 
notice  shall  be  deemed  given  if  delivered  or 
mailed  to  the  last  known  address  of  the 
Engineer.  From  and  after  the  effective  date 
specified  in  such  notice,  this  Agreement  shall 
be  terminated,  except  that  the  Engineer  shall 
be  entitled  to  receive  compensation  for 
services  hereunder  as  provided  in  Section  2 
of  this  Article  VII. 

Section  2.  In  the  event  that  this  Agreement 
at  any  time  be  terminated  pursuant  to  Section 
1  of  this  Article  VII.  the  compensation  which 
shall  be  pwyable  to  the  Engineer  by  the 
Owner  shall  be  computed  so  far  as  p>ossible 
in  accordance  with  the  provisions  of  Article 
VI.  To  the  extent  that  the  provisions  of 
Section  1  of  Article  VI  cannot  be  applied 
because  construction  is  incomplete  at  the 
effective  date  of  such  termination,  the 
Engineer  shall  be  peid  for  engineering 
services  in  respect  of  incomplete 
construction  a  sum  which  shall  bear  the  same 
ratio  of  the  compensation  which  would  have 
been  peyable  under  the  provisions  of  Section 
1  of  Article  VI.  if  such  construction  had  been 
completed,  as  the  engineering  services  in 
respject  of  such  incomplete  construction  bear 
to  the  engineering  services  which  would 
have  been  rendered  if  construction  had  been 
completed. 

If  requested  by  the  Owner,  the  Engineer 
shall  submit  to  the  Owner  in  duplicate  a 
verified  statement  of  actual  expenses  in 
respect  of  such  incomplete  construction.  All 
compensation  peyable  under  this  Section  2 
shall  be  due  and  pwyable  thirty  (30)  days  after 
the  approval  by  the  Owner  of  the  amount  due 
hereunder. 

Section  3.  The  Engineer  shall  have  the 
right,  by  giving  the  Owner  not  less  than  thirty 
(30)  days  notice  in  writing,  to  terminate  this 
Agreement  if  the  Engineer  shall  have  been 
prevented  by  conditions  beyond  the  control 
and  without  the  fault  of  the  Engineer  (a)  from 
commencing  performance  of  this  Agreement 
for  a  period  of  twelve  (12)  months  from  the 
date  of  this  Agreement,  or  (b)  from 
proceeding  with  the  completion  of  full 
performance  of  any  remaining  services 
required  of  the  Engineer  pursuant  to  this 
A^«ement  for  a  period  of  six  (6)  months 
from  the  date  of  last  performance  by  the 
Engineer  of  other  services  required  pursuant 
to  this  Agreement.  From  and  after  the 
effective  date  specified  in  such  notice  this 
Agreement  shall  be  terminated,  except  that 
the  Engineer  shall  be  entitled  to  receive 
compensation  for  services  performed 
hereunder,  computed  and  payable  in  the 
same  manner  as  set  forth  in  flection  2  of  this 
Article. 

Section  4.  Upx>n  completion  of  the  Project 
or  termination  of  the  Contract,  the  Engineer 
shall  be  obligated  forthwith  to  deliver  to  the 
Owner  all  maps,  tracings,  and  drawings  of 
the  Project  and  all  letters,  documents,  and 
other  material,  including  all  records 
pertaining  thereto. 

The  term  "Completion  of  the  Project"  shall 
mean  full  performance  of  all  obligations 
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under  this  Contract  and  all  amendments  and 
revisions  thereof  as  evidenced  by  the 
approval  of  the  final  documents  by  the 
CJwner  and  by  the  Administrator,  if  approval 
of  the  Administrator  is  required. 

Section  5.  The  Engineer  shall  follow  all 
applicable  RUS  rules  and  regulations. 

Section  6.  The  Engineer  shall  prepare  and 
execute  in  such  form  and  detail  as  the  Owner 
and  the  Administrator  shall  direct  all 
estimates,  certificates,  reports,  and  other 
documents  required  to  be  executed  by  the 
Engineer  pursuant  to  the  terms  of  the 
Construction  Contract  or  the  Loan  Contract, 
including  progress  reports  of  engineering 
services  and  reports  of  the  progress  of 
construction. 

Section  7.  The  Engineer  shall  approve  each 
monthly  estimate  of  the  Contractor  prior  to 
payment  by  the  Owner.  Such  approval  shall 
include  a  certification  by  the  Engineer  that 
all  construction  for  which  payment  is 
requested  has  been  completed  in  accordance 
with  the  terms  of  the  Construction  Contract 
and  that  all  defective  construction,  of  which 
the  Contractor  shall  have  received  fifteen  (15) 
or  more  days  written  notice,  has  been 
corrected.  The  Engineer  shall  also  maintain 
at  the  site  of  the  Project  a  cimiulative 
inventory  of  all  units  of  construction 
incorporated  in  the  Project. 

Section  8.  The  Engineer  shall  notify  the 
Owner  when  the  Project,  or  any  section 
thereof,  shall  be  ready  to  be  energized.  When 
requested  by  the  Administrator,  such  notice 
shall  also  be  given  to  the  Administrator.  The 
Engineer  shall  assist  the  Owner  in  causing 
the  Project,  or  such  section  thereof,  to  be 
energized. 

Section  9.  Insurance.  The  Engineer  shall 
take  out  and  maintain  throughout  the  period 
of  this  Agreement  insurance  of  the  following 
types  and  minimum  amounts: 

(a)  Workers'  compensation  and  employers' 
liability  insurance,  as  required  by  law, 
covering  all  of  the  Engineer's  employees  who 
perform  any  of  the  obligations  of  the 
Engineer  under  the  Agreement.  If  any 
employer  or  employee  is  not  subject  to  the 
workers'  compensation  laws  of  the  governing 
State,  then  insurance  shall  be  obtained 
voluntarily  to  extend  to  the  employer  and 
employee  coverage  to  the  same  extent  as 
though  the  employer  or  employee  were 
subject  to  the  workers'  compensation  laws. 

(b)  Public  liability  insurance  covering  all 
operations  under  the  Agreement  shall  have 
limits  for  bodily  injury  or  death  of  not  less 
than  $1  million  each  occurrence,  limits  for 
property  damage  of  not  less  than  $1  million 


each  occurrence,  and  $1  million  aggregate  for 
accidents  during  the  policy  period.  A  single 
limit  of  Si  million  of  bodily  injury  and 
property  damage  is  acceptable.  This  required 
insurance  may  be  in  a  policy  or  policies  of 
insurance,  primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

(c)  Automobile  liability  insurance  on  all 
motor  vehicles  used  in  connection  with  the 
Agreement,  whether  owned,  nonowned,  or 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  SI  million  per  person 
and  Si  million  per  octrurrence,  and  property 
damage  limits  of  Si  million  for  each 
occurrence.  This  required  insurance  may  be 
in  a  policy  or  policies  of  insurance,  primary 
and  excess  including  the  umbrella  or 
catastrophe  form. 

(d)  Errors  and  Omissions  (Professional 
Liability)  Insurance  in  an  amount  at  least  as 
large  as  the  maximum  compensation 
specified  in  Article  VI.  Section  2,  but  not  less 
than  $500,000. 

The  Owner  shall  have  the  right  at  any  time 
to  require  public  liability  insurance  and 
property  damage  liability  insurance  greatn 
than  those  required  in  subsections  "b"  and 
"c"  of  this  Section.  In  any  such  event,  the 
additional  premium  or  premiums  payable 
solely  as  the  result  of  such  additional 
insurance  shall  be  added  to  the  total 
compensation  to  be  p)aid  under  this 
Agreement. 

The  Owner  shall  be  named  as  Additional 
Insured  on  all  pxslicies  of  insurance  required 
in  subsections  "b"  and  "c"  of  this  Section. 

The  policies  of  insurance  shall  be  in  such 
form  and  issued  by  such  insiirer  as  shall  be 
satisfactory  to  the  Owner.  The  Engineer  shall 
furnish  the  Owner  a  certificate  evidencing 
compliance  with  the  foregoing  requirements 
which  shall  provide  not  less  than  thirty  (30) 
days  prior  written  notice  to  the  Owner  of  any 
cancellation  or  material  change  in  the 
insurance. 

The  Engineer  shall  also  follow  the 
requirements  of  7  CFR  part  1788,  RUS 
Fidelity  and  Insurance  Requirements  for 
Electric  and  Telephone  Borrowers. 

Section  10.  The  obligations  and  duties  to 
be  performed  by  the  Engineer  under  this 
Agreement  shall  be  pierformed  by  {>ersons 
qualified  to  perform  such  duties  efficiently. 
'The  Engineer,  if  the  Owner  shall  so  direct, 
shall  replace  any  resident  engineer  or  other 
persons  employed  by  the  Engineer  in 
connection  with  the  Project.  The  Engineer 
shall  file  with  the  Owner  and  the 
Administrator  a  statement,  signed  by  the 
Engineer,  of  the  qualifications,  including 


specific  experience  of  each  engineer  and 
inspector  assigned  to  the  Project  and  the 
duties  assigned  to  each. 

Section  11.  Approvals,  directions,  and 
notices  provided  to  be  given  hereunder  by 
the  Administrator  to  the  Engineer  or  the 
Owner  shall  be  deemed  to  be  properly  given 
if  given  by  any  person  authorized  by  the 
Administrator  to  give  approvals,  directions, 
or  notices. 

Section  12.  The  Engineer  shall  establish 
and  maintain  an  office  at  the  site  of  the 
Project,  with  telephone  service  where 
available,  when  staking  or  construction  is  in 
progress.  Any  notice,  instructions,  or 
communications  delivered  to  such  office 
shall  be  deemed  to  have  been  delivered  to  the 
Engineer. 

Section  13.  This  Agreement  may 
simultaneously  be  executed  and  delivered  in 
two  or  more  counterparts  each  of  which  so 
executed  and  delivered  shall  be  deemed  to  be 
an  original,  and  all  shall  constitute  but  one 
and  the  same  instrument. 

Section  14.  The  obligations  of  the  Engineer 
under  this  Agreement  shall  not  be  assigned 
without  the  approval  in  writing  of  the 
Owner. 

Section  15.  The  Engineer  shall  comply 
with  applicable  statutes  pertaining  to 

engineering  and  warrants  that 

(Name  of  Engineer)  who  will  be  in 
respKjnsible  charge  of  the  Project  p>ossesses 

license  number issued  by  the  State 

of ^  on  the day  of , 

19 . 

In  witness  whereof,  the  Parties  hereto  have 
caused  this  Agreement  to  be  duly  executed. 

Owner 

By President 

ATTEST: Secretary 

Engineer 

By President,  Partner  [Strike  out 

inapplicable  designation] 

ATTEST: Secretary 

Schedule  A — Compensation 

(End  of  clause) 

S§  1724.77-1724.99    [Reserved] 

Dated:  June  17,  1998. 
Jill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
[FR  Doc.  98-16792  Filed  6-26-98;  8:45  am] 
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Department  of  Agriculture 

Forest  Service 
36  CFR  Part  242 

Department  of  the  Interior 

Fish  and  Wildlife  Service 
50  CFR  Part  100 


Subsistence  Management  Regulations  for 
Public  Lands  in  Alaska,  Subpart  C  and 
Subpart  D— 1998-1999  Subsistence 
Taking  of  Fish  and  Wildlife  Regulations; 
Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 
DEPARTME^^■  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Pan  100 
RIN  1018-AE12 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaslta,  Subpart  C 
and  Subpart  D— 1998-1999 
Subsistence  Taking  of  Fish  and 
Wildlife  Regulations 

action:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
regulations  for  seasons,  harvest  limits, 
methods,  and  means  related  to  taking  of 
wildlife  for  subsisteuce  uses  during  the 
1998-1999  regulatory  year.  The 
rulemaking  is  necessary  because 
Subpart  D  is  subject  to  an  annual  public 
review  cycle.  This  rulemaking  replaces 
the  wildlife  regulations  included  in  the 
"Subsistence  Management  Regidations 
for  Public  Lands  in  Alaska,  Subpart  D — 
1997-1998  Subsistence  Taking  of  Fish 
and  Wildlife  Regulations",  which  expire 
on  June  30,  1998.  This  rule  also  amends 
the  Customary  and  Traditional  Use 
Determinations  of  the  Federal 

Subsistence  Board  (Section .24  of 

Subpart  C]  and  restates  and  extends 

Sections .26,  Subsistence  Taking  of 

Fish  and .27,  Subsistence  Taking  of 

Shellfish. 
DATES:  Section  _ 
1.  1998.  Section. 

1. 1998.  through  June  30.  1999.  Sections 
.26  and .27  are  effective  January 

1. 1999,  through  December  31, 1999. 
FOR  FtJRTHeR  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management,  telephone 
(907)  786-3888.  For  questions  specific 
to  National  Forest  System  lands,  contact 
Ken  Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region,  telephone  (907) 
271-2540. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  Vm  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resoiuces  on 


..24  is  effective  JiUy 
_.25  is  effective  July 


public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  which  are  consistent  with 
ANILCA.  and  which  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  nual  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1. 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agricultxue 
(Departments)  assumed,  on  July  1,  1990, 
responsibility  for  implementation  of 
Title  vm  of  ANILCA  on  public  lands. 
On  June  29. 1990.  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A.  B,  and  C  of  these 
regulations,  a  Federal  Subsistence  Board 
was  established  to  administer  the 
Federal  subsistence  management 
program.  The  Board's  composition 
includes  a  Chair  appointed  by  the 
Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service: 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Biu«au  of  Land 
Management;  the  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Affairs;  and  the 
Alaska  Regional  Forester,  USDA  Forest 
Service.  Through  the  Board,  these 
agencies  have  participated  in 
development  of  regulations  for  Subparts 
A,  B.  and  C.  and  the  annual  Subpart  D 
regulations.  All  Board  members  have 
reviewed  this  rule  and  agree  with  its 
substance.  Because  this  rule  relates  to 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
text  will  be  incorporated  into  36  CFR 
part  242  and  50  CFR  part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23,  remain 
effective  and  apply  to  this  rule  for 
§§ .23- .25.  Therefore,  all 


definitions  located  at  50  CFR  100.4  and 
36  CFR  242.4  apply  to  regulations  found 
in  this  subpart. 

Navigable  Waters 

At  this  time.  Federal  subsistence 
management  program  regulations  apply 
to  all  non-navigable  waters  located  on 
public  lands  and  to  navigable  waters 
located  on  the  public  lands  identified  at 
50  CFR  100.3(b)  and  36  CFR  242.3(b)  of 
the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964)  pubhshed  May  29,  1992. 
Nothing  in  these  regulations  is  intended 
to  enlarge  or  diminish  authorities  of  the 
Departments  to  manage  submerged 
lands,  title  to  which  is  held  by  the 
United  States  government. 

The  Board  recognizes  Judge  Holland's 
order  granting  preliminary  relief  to  the 
plaintiffs  in  the  case  of  the  Native 
Village  of  Quinhagak  et  al.  v.  United 
States  of  America  et  al.  Therefore,  to  the 
extent  that  these  regulations  would 
continue  any  existing  restrictions  on  the 
taking  of  rainbow  trout  by  the  residents 
of  Quinhagak  and  Goodnews  Bay  in  the 
Kanektok.  Arolik.  and  Goodnews  Rivers, 
those  regulations  will  not  be  enforced 
pending  completion  of  proceedings  in 
that  case.  However,  in  light  of  the 
continuation  of  the  proceedings  in  the 
consolidated  "Katie  John"  litigation,  a 
petition  to  the  Secretaries  of  the  Interior 
and  Agriculture  addressing  jurisdiction 
in  navigable  waters,  and  activities  in  the 
State  Legislature,  no  attempt  is  being 
made  to  alter  the  fish  and  shellfish 
portions  of  the  regulations  (Sections 

.26  and .27)  until  final 

guidance  has  been  received  regarding 
the  jurisdictional  authority  of  the 
Federal  government  over  navigable 
waters  in  general,  and  specifically  with 
respect  to  the  waters  at  issue  in  Native 
Village  of  Quinhagak  et  al.  v.  United 
States  of  America  et  al. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6,  1992,  and  the  Subsistence 
Management  Regulations  for  Federal 
Public  Lands  in  Alaska.  36  CFR  242.11 
(1992)  and  50  CFR  100.11  (1992),  and 
for  the  purposes  identified  therein, 
Alaska  has  been  divided  into  ten 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Coimdl 
(Regional  Council).  The  Regional 
Coimcils  provide  a  forum  for  rural 
residents  with  personal  knowledge  of 
local  conditions  and  resource 
requirements  to  have  a  meaningful  role 
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in  the  subsistence  management  of  fish 
and  wildlife  on  Alaska  pubic  lands.  The 
Regional  Council  members  represent 
varied  geographical,  cultural,  and  user 
diversity  within  each  region. 

The  Regional  Councils  have  had  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  presented 
their  Council's  recommendations  at  the 
Board  meeting  in  May  1998. 

Summary  of  Changes 

Section .24  (Customary  and 

traditional  use  determinations)  was 
originally  published  in  the  Federal 
Register  (57  PR  22940)  on  May  29,  1992. 
Since  that  time,  the  Board  has  made  a 
number  of  Customary  and  Traditional 
Use  Determinations  at  the  request  of 
effected  subsistence  users.  Those 
modifications,  along  with  some 
administrative  corrections,  were 
published  in  the  Federal  Register  (59 
PR  27462,  published  May  27.  1994;  59 
PR  51855,  published  October  13.  1994; 
60  PR  10317.  published  February  24, 
1995;  61  PR  39698,  published  July  30. 
1996;  and  62  PR  29016,  published  May 
29,  1997.)  During  its  May  4-May  6. 
1998,  meeting,  the  Board  made 
additional  determinations  in  addition  to 
various  annual  season  and  harvest  limit 
changes.  The  public  has  had  extensive 
opportunity  to  review  and  comment  on 
all  changes.  Additional  details  on  the 
recent  Board  modifications  are 
contained  in  thg  section  on  Analysis  of 
Proposals  Adopted  by  the  Board. 

Section .25  (Subpart  D) 

regulations  are  subject  to  an  annual 
cycle  and  require  development  of  an 
entire  new  rule  each  year.  Proposed 
Subpart  D  regulations  for  the  1998-1999 
seasons  and  harvest  limits,  and  methods 
and  means  were  published  on  July  25. 
1997,  in  the  Federal  Register  (62  FR 
39987-40029).  A  60-day  comment 
period  providing  for  public  review  of 
the  proposed  rule  and  calling  for 
proposals  was  advertised  by  mail,  radio, 
and  newspaper.  During  that  period  the 
Regional  Councils  met  and,  in  addition 
to  other  Regional  Council  business, 
received  suggestions  for  proposals  from 
the  public.  Overall,  the  Board  received 
a  total  of  109  proposals  for  change  to 
Customary  and  Traditional  Use 
Determinations  or  to  Subpart  D. 
Subsequent  to  the  60-day  review  period, 
the  Board  prepared  a  booklet  describing 
109  proposals  and  5  Requests  for 
Reconsideration  that  were  deferred  from 
the  1997-1998  Board  cycle  and 
distributed  it  to  the  public.  The  public 
had  an  additional  30  days  in  which  to 
comment  on  the  proposals  for  changes 


to  the  regulations.  The  ten  Regional 
Councils  met  again,  received  pubUc 
comments,  and  formulated  their 
recommendations  to  the  Board  on 
proposals  for  their  respective  regions. 
Eight  of  the  proposals  were  withdrawn 
from  consideration  and  three  Special 
Actions  were  included  for  deliberation 
at  the  May  Board  meeting.  These  final 
regulations  reflect  Board  review  and 
consideration  of  Regional  Council 
recommendations  and  public  comments 
submitted  to  the  Board. 

Section .26  (Subsistence  taking  of 

fish)  and  Section .27  (Subsistence 

taking  of  shellfish)  were  last  published 
on  May  29.  1997,  (62  FR  29016).  Pish 
and  shellfish  regulations  are  effective 
from  January  1  through  December  31 
each  year.  Due  to  litigation  and  petitions 
to  the  Secretaries  of  the  Interior  and 
Agriculture,  both  relating  to  extended 
jurisdiction  to  navigable  waters,  the  fish 
and  shellfish  regulations  are  not  revised, 
but  rather,  are  extended  through 
December  31,  1999. 

Analysis  of  Proposals  Re|ected  by  the 
Board 

The  Board  rejected  28  proposals. 
Requests  for  Reconsideration,  or  Special 
Actions  based  on  recommendations 
from  the  respective  Regional  Council 
and  additional  factors.  Seven  of  the 
rejected  proposals  were  rendered  moot 
by  adoption  of  other  proposals. 

Five  proposals  requested  that  seasons 
for  deer  be  shortened  or  eliminated.  The 
Board  determined  that  the  biological 
and  harvest  data  did  not  support  a  need 
to  close  or  shorten  seasons  in  order  to 
protect  the  population  or  the 
subsistence  users'  opportunity  to 
harvest  wildlife. 

The  Board  also  rejected  three 
proposals  requesting  that  customary  and 
traditional  use  determinations  be 
revised  for  bear  or  moose  in  certain 
areas.  In  each  case,  the  cultural  resource 
data  did  not  substantiate  the  request. 

One  proposal  requesting  same-day 
airborne  hunting  of  caribou  was  rejected 
based  on  testimony  that  it  was  not  a 
customary  and  traditional  method  of 
harvest  and  on  possible  conflicts  with 
the  Airborne  Hunting  Act. 

One  proposal  requesting  shooting  of 
caribou  from  a  moving  snow-machine 
was  rejected  based  on  a  conservation 
concern  related  to  indiscriminate 
wounding  of  animals. 

Four  proposals  requested  expanding 
seasons  for  beaver,  moose,  marten, 
mink,  and  weasel  and  establishing  a 
season  for  muskox.  These  proposals 
were  rejected  based  on  concern  for  low 
populations  in  the  specific  locales. 

The  Board  rejected  one  proposal  that 
would  have  required  meat  to  be  left  on 


the  bone  until  removed  from  the  field. 
This  proposal  was  rejected  as  unduly 
imposing  on  the  subsistence  user 
without  good  cause. 

The  Board  also  rejected  the  five 
Requests  for  Reconsideration  because 
additional  data  supporting  their  original 
decisions  were  presented  at  the 
respective  Regional  Coimcil  meetings. 

The  Board  also  deferred  action  on  16 
proposals  and  part  of  one  other  in  order 
to  collect  additional  data,  or  allow 
commimities  or  Regional  Councils 
additional  time  to  review  the  issues  and 
provide  additional  information. 

Analysis  of  Proposals  Adopted  by  the 
Board 

The  Board  adopted  64  proposals  or 
Special  Actions  and  parts  of  1  other. 
Some  of  these  proposals  were  adopted 
as  submitted  and  others  were  adopted 
with  modifications  suggested  by  the 
respective  Regional  Council  or 
developed  during  the  Board's  public 
deliberations. 

All  of  the  adopted  proposals,  except 
one.  were  recommended  for  adoption  by 
at  least  one  of  the  Regional  Councils  and 
were  based  on  meeting  customary  and 
traditional  uses,  harvest  practices,  or 
protecting  wildlife  populations. 
Detailed  information  relating  to 
justification  on  each  proposal  may  be 
found  in  the  Board  meeting  transcripts, 
available  for  review  at  the  Office  of 
Subsistence  Management  at  the  address 
listed  previously.  Some  additional 
changes  are  a  result  of  Board  actions 
occurring  over  the  past  year.  Additional 
technical  clarifications  and  removal  of 
excess  materials  have  been  made  which 
result  in  a  more  readable  document. 

Southeast  Region 

Eighteen  proposals  and  one  Request 
for  Reconsideration  from  April  1997 
afl^ecting  residents  of  the  Southeast 
Region  were  acted  on  by  the  Board 
resulting  in  the  following  changes  to  the 

regulations  found  in  § .24  and 

S .25. 

•  Opened  a  closed  area  to  moose 
hunting  in  Unit  1(B). 

•  Established  a  customary  and 
traditional  use  determination  for  black 
beiu,  brown  bear,  deer,  and  goat  in  Unit 
1(C). 

•  Added  a  requirement  for  a  Federal 
registration  permit  for  a  doe  hunt  in 
Unit  2. 

•  Opened  a  moose  season  in  a 
previously  closed  area  in  Unit  3. 

•  Established  a  customary  and 
traditional  use  determination  for  goat 
and  wolf  in  Units  5  and  6(A). 
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Southcentral  Region 

Eighteen  proposals  and  one  Request 
for  Reconsideration  from  April  1997 
affecting  residents  in  the  Southcentral 
Region  were  acted  on  by  the  Board 
resulting  in  the  following  changes  to  the 

regulations  found  in  § .24  and 

§ .25. 

•  Revised  the  lynx  trapping  season  in 
a  number  of  Units. 

•  Opened  Federal  public  lands  to 
hunting  and  trapping  of  otter  in  Unit  6. 

•  Closed  Federal  public  lands  to 
hunting  caribou  in  Unit  11. 

•  Revised  the  customary  and 
traditional  use  determination  for  black 
bear,  brown  bear,  and  goat  in  Unit  11. 

•  Revised  the  customary  and 
traditional  use  determination  for  goat, 
brown  bear,  caribou,  sheep,  and  moose 
in  Unit  11. 

•  Established  a  goat  season  in  Unit 
11. 

•  Established  a  special  sheep  hunt  for 
the  elderly  in  Unit  11. 

•  Established  a  customary  and 
traditional  use  determination  for  brown 
bear  in  Unit  13. 

•  Revised  the  customary  and 
traditional  use  determination  for 
caribou  in  Unit  13  and  black  bear  in 
Unit  16. 

•  Extended  the  season  for  caribou  in 
Unit  13. 

•  Continued  a  moose  season  in  Unit 
15. 

Kodiak/Aleutians  Region 

Four  proposals  and  one  Request  for 
Reconsideration  from  April  1997 
affecting  residents  of  the  Kodiak/ 
Aleutians  Region  were  acted  on  by  the 
Board  during  their  May  meeting 
resulting  in  the  following  changes  to  the 

regulations  found  in  § .24  and 

§ .25. 

•  Opened  an  elk  himt  in  Unit  8. 

•  Extended  the  deer  season  in  Unit  8. 

•  Changed  the  customary  and 
traditional  use  determination  for 
caribou  in  part  of  Unit  10. 

Bristol  Bay  Region 

Seventeen  proposals  and  two  Special 
Actions  affecting  residents  of  the  Bristol 
Bay  Region  were  acted  on  by  the  Board 
resulting  in  the  following  changes  to  the 

regulations  found  in  § .24  and 

§ .25. 

•  Revised  the  customary  and 
traditional  use  determination  for  brown 
bear  in  part  of  Unit  9. 

•  Revised  the  seasons  for  caribou, 
brown  bear,  moose,  and  various 
furbearers  in  Units  9  and  17. 

•  Revised  the  customary  and 
traditional  use  determination  for  black 
bear  and  brown  bear  in  Unit  17. 


•  Revised  the  season  and  harvest 
restrictions  for  caribou  in  Units  9, 17, 
and  19. 

•  Revised  the  harvest  restrictions  for 
moose  in  Unit  9. 17.  and  19. 

•  Revised  the  season  and  harvest 
limit  for  various  furbearere  in  Unit  17. 

Yukon-Kuskokwim  Delta  Region 

Two  proposals  affecting  residents  of 
the  Yukon-Kuskokwim  Delta  Region 
were  acted  on  by  the  Bocud  resulting  in 
the  following  changes  to  the  regulations 
found  in  § .24  and  § .25. 

•  Closed  an  area  to  moose  hunting  in  ■ 
a  portion  of  Unit  18. 

Western  Interior  Region 

Twenty-one  proposals  affecting 
residents  of  the  Western  Interior  Region 
were  acted  on  by  the  Board  resulting  in 
-the  following  changes  to  the  regulations 
found  in  § .24  and  § .25. 

•  Revised  the  customary  and 
traditional  use  determinations  for  brown 
bear  and  caribou  in  Unit  19. 

•  Revised  the  customary  and 
traditional  use  determinations  for  moose 
and  caribou  in  Unit  21. 

•  Revised  the  seasons  for  beaver, 
moose,  wolf,  and  caribou  in  Units  19, 
21.  and  24. 

Seward  Peninsula  Region 

Seven  proposals,  one  Request  for 
Reconsideration  from  April  1997.  and 
one  Special  Action  affecting  residents  of 
the  Seward  Peninsula  Region  were  acted 
on  by  the  Board  resulting  in  the 
following  changes  to  the  regulations 
found  in  § .24. 

•  Established  a  cooperative  hunt 
program  with  the  State  for  muskox  in 
Unit  22. 

•  Revised  seasons  and/or  harvest 
restrictions  for  brown  bear,  beaver, 
moose,  and  wolverine  in  Unit  22. 

Northwest  Arctic  Region 

Two  proposals  affecting  residents  of 
the  Northwest  Arctic  Region  was  acted 
on  by  the  Board  resulting  in  the 
following  changes  to  the  regulations 
foimd  in  § .24. 

•  Revised  customary  and  traditional 
use  determinations  for  sheep  and  black 
bear  in  Unit  23. 

Eastern  Interior  Region 

Nine  proposals  affecting  residents  of 
the  Eastern  Interior  Region  were  acted 
on  by  the  Board  resulting  in  the 
following  changes  to  the  regulations 
found  in  § .24  and  § .25. 

•  Revised  the  seasons  and  harvest 
restrictions  for  moose  in  Units  20  and 
25. 

•  Revised  the  customary  and 
traditional  use  determination  for  brown 


bear,  caribou,  sheep,  and  moose  for  Unit 

12. 

•  Revised  the  customary  and 
traditional  use  determination  for 
caribou  for  Units  20  and  25. 

•  Established  a  season  for  brown  bear 
in  Units  12  and  20. 

North  Slope  Region 

Two  proposals  and  one  Request  for 
Reconsideration  from  April  1997 
affecting  residents  of  the  North  Slope 
Region  were  acted  on  by  the  Board 
resulting  in  the  following  changes  to  the 

regulations  found  in  § .24  and 

§ .25. 

•  Revised  the  harvest  limit  for  sheep 
inpartof  Unit  26. 

The  Board  finds  that  additional  public 
notice  under  the  Administrative 
Procedure  Act  (APA)  for  this  final  rule 
are  unnecessary,  and  contrary  to  the 
public  interest.  The  Board  has  provided 
extensive  opportuaiity  for  public  input 
and  involvement  over  and  above 
standard  APA  requirements,  including 
participation  in  multiple  Regional 
Council  meetings,  additional  public 
review  and  comment  on  all  proposals 
for  regulatory  change,  and  opportunity 
for  additional  public  comment  during 
the  Board  meeting  prior  to  deliberation. 
Additionally,  an  administrative 
mechanism  exists  (and  has  been  used  by 
the  public)  to  request  reconsideration  of 
the  Board's  decision  on  any  particular 
proposal  for  regulatory  change.  Over  the 
seven  years  the  Program  has  been 
operating,  there  has  been  no  benefit  to 
the  public  demonstrated  by  the  delaying 
the  effective  date  of  the  regulations.  A 
lapse  in  regulatory  control  could 
seriously  affect  the  continued  viability 
of  wildlife  populations,  adversely 
impact  future  subsistence  opportunities 
for  rural  Alaskans,  and  would  generally 
fail  to  serve  the  overall  public  interest. 
Therefore,  the  Board  finds  good  cause 
pursuant  to  5  U.S.C.  553(b)(B)  to  waive 
the  public  notice  prior  to  publication  of 
this  rule.  The  Board  finds  good  cause 
under  5  U.S.C.  553(d)(3)  to  make  this 
rule  effective  July  1. 1998. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance — A  Draft  Environmental 
Impact  Statement  (DEIS)  that  described 
four  alternatives  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7. 1991.  That 
document  described  the  major  issues 
associated  Avith  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments  and 
staff  analysis  and  examined  the 
environmental  consequences  of  the  four 
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alternatives.  Proposed  regulations 
(Subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
app>endix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agricultiu^,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6,  1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  22940-22964. 
published  May  29.  1992]  implemented 
the  Federal  Subsistence  Management 
Program  and  included  a  framework  for 
an  annual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

Compliance  with  Section  810  of 
ANILCA— The  intent  of  all  Federal 
subsistence  regulations  is  to  accord 
subsistence  uses  of  fish  and  wildhfe  on 
pubhc  lands  a  priority  over  the  taking 
of  fish  and  wildlife  on  such  lands  for 
other  purposes,  unless  restriction  is 
necessary  to  conserve  healthy  fish  and 
wildlife  populations.  A  Section  810 
analysis  was  completed  as  part  of  the 
FEIS  process.  The  final  Section  810 
analysis  determination  appeared  in  the 
April  6. 1992.  ROD  which  concluded 
that  the  Federal  Subsistence 
Management  Program,  under 
Alternative  FV  with  an  annual  process 
for  setting  hunting  and  fishing 
regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  app>ear  that  the  program  may 
significantly  restrict  subsistence  uses. 

Paperwork  Reduction  Act — These 
rules  contain  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (0MB) 
approval  imder  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  pubUc  lands  in  Alaska.  The 
information  collection  requirements 


described  below  have  been  approved  by 
0MB  under  44  U.S.C.  3501  and  nave 
been  assigned  clearance  number  1018- 
0075.  which  expires  5/31/2000. 

The  collection  of  information  will  be 
achieved  through  the  use  of  the  Federal 
Subsistence  Hunt  Permit  Application. 
This  collection  information  will 
establish  whether  the  applicant  qualifies 
to  participate  in  a  Federal  subsistence 
hunt  on  public  land  in  Alaska  and  will 
provide  a  report  of  harvest  and  location 
of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  vnsh  to 
participate  in  specific  subsistence  hunts 
on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
wildlife  populations.  The  aimual 
burden  of  reporting  and  recordkeeping 
is  estimated  to  average  0.25  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  this  rule  is  less  than 
5,000,  yielding  a  total  annual  reporting 
and  recordkeeping  burden  of  1 ,250 
hours  or  less. 

Direct  comments  on  the  burden 
estimate  or  any  other  asp>ect  of  this  form 
to:  Information  Collection  Officer.  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street, 
^W,  MS  224  ARLSQ,  Washington,  D.C. 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (Subsistence).  Washington,  D.C 
20503.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B. 

Economic  Effects 

This  rule  was  not  subject  to  0MB 
review  under  Executive  Order  12866. 
Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following;  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example.  §  [ .24 


Customary  and  traditional 
determinations.])  (5)  Is  the  description 
of  the  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand.  Send  a  copy  of  any 
comments  that  concern  how  we  could 
make  this  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229, 1849  C 
Street.  NW,  Washington,  DC  20240.  You 
may  also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  numt)er  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
ammimition,  snowmachine,  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but,  the 
fact  that  the  positive  effects  will  be 
seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  they  will 
not  be  significant. 

In  general,  the  resources  harvested 
imder  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
it  is  estimated  that  2  million  p>ounds  of 
meat  are  harvested  by  the  local 
subsistence  users  annually  and,  if  given 
a  dollar  value  of  $3.00  per  pound, 
would  equate  to  $6  miUion  State  wide. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  piu^uant  to  the  Unfunded 
Mandates  Act.  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  state  governments  or 
private  entities.  The  implementation  of 
this  rule  is  by  Federal  agencies  and 
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there  is  no  cost  involved  to  any  state  or 
local  entities  or  tribal  govenunents. 

The  Service  has  determined  that  these 
6nal  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3Cb)(2)  of  Executive  Order  12988. 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  Vm  of  ANILCA  precludes  the  State 
from  exercising  management  authority 
over  wildlife  resources  on  Federal 
lands. 

Drafting  Information — These 
regulations  were  drafted  by  Wilham 
Knauer  under  the  guidance  of  Thomas 
H.  Boyd,  of  the  Office  of  Subsistence 
Management,  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  Alaska.  Additional  guidance 
was  provided  by  Curt  Wilson,  Alaska 
State  Office,  Bureau  of  Land 
Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 
Service;  Ida  Hildebrand,  Alaska  Area 


Office,  Bureau  of  Indian  Aff'airs;  and 
Ken  Thompson,  USDA-Forest  Service. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests,  Pubhc  lands.  Reporting  and 
recordkeeping  requirements,  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests,  Public  lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  amends  title  36,  part  242,  and 
title  50.  part  100,  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART —SUBSISTENCE 

MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  part  242  and  50  CFR  part  100 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C  3551-3586;  43  U.S.C 
1733. 

Subpart  C — Board  Determinations 

2.  In  Subpart  C  of  36  CFR  part  242 

and  50  CFR  part  100,  § .24  is 

revised  to  read  as  follows: 

I .24    Customary  and  traditional  use 

detsnninatlons. 

(a)  Rural  Alaska  residents  of  the  listed 
commimities  and  areas  have  been 
determined  to  have  customary  and 
traditional  subsistence  use  of  the 
specified  species  on  Federal  public 
lands  in  the  specified  areas.  When  there 
is  a  determination  for  specific 
comm\mities  or  areas  of  residence  in  a 
Unit,  all  other  communities  not  listed 
for  that  species  in  that  Unit  have  no 
Federal  subsistence  for  that  species  in 
that  Unit.  If  no  determination  has  been 
made  for  a  species  in  a  Unit,  all  rural 
Alaska  residents  are  eligible  to  harvest 
fish  or  wildlife  under  this  part. 


Area 


Species 


Determination 


(1)  Wildlife  Determinations 


Unit  1(C) 

1(A)  ....... 

1(B) 


1(C) 


1(D)  

1(A) 

1(B) 

1(C)  

1(D)  

1(B) 

1(C)  

1(B) 

1(C)  Bemer's  Bay 

1(D)  

Unit  2 

2  

Unit  3 


3,  Wrangeil  and  Mitkof  Islands 

Unit  4 

4  


Units 
5  


5  ..„ 

5  

5  

5  

Unit  6(A) 


6,  Remainder 

6  

6(A) 

6(C)  and  (D)  . 

6(A)  

6(B)  and  (C)  . 
6(D)  


Black  Bear  . 

Brown  Bear . 
Brown  Bear . 

Brown  Bear 

Brown  Bear 

Deer 

Deer 

Deer ™ 

Deer  ...»„ 

Goat 

Goat 

Moose  

Moose  

Moose  

Brown  Bear 

Deer 

Deer 


Moose  

Brown  Bear 

vOOT 


Goat 


Black  Bear  . 
Brown  Bear 

Ljeer 

Goat 

Moose  

Wo« 

Black  Bear  . 

Black  Bear  . 
Brown  Bear 

Goat 

Goat 

Moose  

Moose  

Moose 


Residents  of  Unit  1(C),  1(D),  3,  and  residerrts  of  Hoonah,  Pelican,  Point  Baker, 

Sitka,  and  Tenakee  Springs. 
Residents  of  Unit  1  (A)  except  no  subsistence  for  residents  of  Hyder. 
Residents  of  Unit  1(A),  Petersburg,  and  Wrangeil,  except  no  subsistence  for 

residents  of  Hyder. 
Residents   of   Unit    1(C),   Haines,   Hoonah,   Kake,   Klukwan,   Skagway,   and 

Wrangeil,  except  no  sutjsistence  for  residents  of  Gustavus. 
Residents  of  1(D). 
Residents  of  1(A)  and  2. 

Residents  of  Unit  1(A),  residents  of  1(B),  2  and  3. 

Residents  of  1(C)  and  (D),  and  resxients  of  Hoonah,  Kake,  and  Petersburg. 
No  Federal  sutjsistence  priority. 
Residents  of  Units  1  (B)  and  3. 

Residents  of  Haines,  Kake,  Klukwan,  Peterstwrg,  and  Hoonah. 
Residents  of  Units  1,  2.  3,  and  4. 
No  Federal  subsistence  pnority. 
Residents  of  Unit  1(D). 
Ho  Federal  sutisistence  pnority. 
Residents  of  Unit  1  (A)  and  residents  of  Units  2  and  3. 
Residents  of  Unit  1  (B)  and  3,  and  residents  of  Port  Alexander,  Port  Protection, 

Pt.  Baker,  and  Meyer's  Chuck. 
Residents  of  Units  1(B),  2,  and  3. 
Residents  of  Unit  4  and  Kake. 
Residents  of  Unit  4  and  residents  of  Kake.  Gustavus,  Haines,  Peterstxirg,  R. 

Baker,  Klukwan,  Port  Protection,  Wrangeil,  and  Yakutat. 
Residents  of  Sitka,  Hoonah,  Tenakee,  Pelican,  Funter  Bay,  Angoon.  Port  Alex- 
ander, and  Elfin  Cove. 
Residents  of  Unit  5(A). 
Residents  of  Yakutat 
Residents  of  Yakutat 
Residents  of  Unit  5(A) 
Residents  of  Unit  5(A). 
Residents  of  Unit  5(A). 
Residents  of  Yakutat  and  residents  of  6(C)  and  6(D),  except  no  subsistence  for 

Whittier. 
Residents  of  Unit  6(C)  and  6(D),  except  no  subsistence  for  Whittier. 
No  Federal  subsistence  pnonty. 
Residents  of  Unit  5(A),  6(C).  Chenega  Bay  and  Tatllek. 
Residents  of  Unit  6(C)  and  (D). 

Unit  6(A)— Residents  of  Units  5(A),  6(A),  6(B)  and  6(C). 
Residents  of  Units  6(A),  6(B)  and  6(C). 
No  Federal  subsistence  pnority. 
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Area 


6(A) 

6,  remainder 


Unrt  7 „ _ _ 

7  _ 

7,  Brown  Mountain  hunt  area  

7,  ttiat  porbon  draining  into  Kings  Bay 
7,  Remainder _ 

7  

Unit  8 

8  

8 .:. 

8  


Unit  9(D) 

9(A)  and  (B) 

9(A) 

9(B) 

9(C)  and  (D) 
9(E)  


9(A)  and  (B) 

9(C)  

9(D)  

9(E) 


9(A).  (B).  (C)  and  (E) 

9(D)  

9(B) 

9,  Remainder 

9  


9(A).  (B).  (C).  &  (E)  .... 
Unit  10  Unimak  Island 

10,  Remainder „... 

10  


Unit  11  

11,  north  of  ttw  Sanford  River 

11,  remainder  

1 1 ,  north  of  ttie  Sanford  River 

11,  remainder 

11,  north  of  the  Sanford  River 


1 1 ,  remainder 
11  


1 1 ,  rxxth  of  the  Sanford  River 


1 1 ,  remainder „ 

1 1 ,  north  of  the  Sanford  River 


1 1 ,  remairxJer  1 1 


11 
11 


Species 

WoM 

Wolf 

Brown  Bear  ... 

Caritxxj  

Goat 

Moose  

Moose  

Sheep  

Brown  Bear  ... 

Deer 

Ek 

Goat 

Bison 

Black  Bear  .... 
Brown  Bear  .. 
Brown  Bear  .. 
Brown  Bear  .. 
Brown  Bear  .. 

Caribou  , 

Caribou  , 

Caribou  , 

Caritxxj  

Moose  

Moose  

Sheep  

Sheep  

Wolf 

Beaver  

Caritxxj  

Caribou  

Wolf 

Bison 

Black  Bear  ... 

Black  Bear  ... 

Brown  Bear  .. 

Brown  Bear  .. 

Caribou  

Caribou  

Goat 

Moose  

Moose 

Sheep  


Sheep 


Wotf . 


Grouse  (Spruce, 
Blue.  Ruffed  and 
Sharp-tailed). 


Determination 


Residents  of  Units  5(A),  6,  9,  10  (Unimak  Island  only),  1 1-13  and  the  residents 

of  Chicaloon.  and  16-26. 
Residents  of  Units  6,  9,  10  (Unimak  Island  only).  11-13  and  the  residents  of 

Chickaloon  and  16-26. 
No  Federal  subsisterxie  priority. 
No  Federal  subsistence  priority. 
Residents  of  Port  Graham  and  English  Bay. 
ReskJents  of  Chenega  Bay  and  Tatitlek. 
No  Federal  sut)sisterx;e  priority. 
No  Federal  subsisterx^  priority. 

ReskJents  of  Okj  Hartxjr.  Akhiok,  Larsen  Bay,  Kartuk,  Ouzinkie,  arxl  Port  Uons. 
ReskJents  of  Unit  8. 
Residents  of  Unit  8. 
No  Federal  sut)sistence  priority. 
No  Federal  sutisistence  priority. 
ReskJents  of  Units  9(A)  and  (B),  and  17(A),  (B),  and  (C). 
ReskJents  of  Pedro  Bay. 
ReskJents  of  Unit  9(B). 
No  Federal  subsistence  priority. 
ReskJents  of  Chignik  Lake,  Egegik,  Ivanof  Bay,  PerryvUle,  and  Port  HekJer^ 

Meshik. 
ReskJents  of  Units  9(B),  9(C)  and  17. 
ReskJerrts  of  Unit  9(B),  9(C),  17  and  residents  of  Egegik. 
ReskJents  of  Unit  9(D).  and  reskJents  of  False  Pass. 
ReskJents  of  Units  9(B),  (C),  (E),  17,  arxJ  reskJents  of  Nelson  Lagoon  arxJ  Sand 

Point. 
Residents  of  Unit  9(A),  (B),  (C)  and  (E). 
No  Federal  subsisterx;e  priority. 

Residents  of  lhamr«i,  Newtwilen.  Nondatton,  Pedro  Bay,  arxJ  Port  Alsworth. 
No  determinatkxi. 
ReskJents  of  Units  6,  9,  10  (Unimak  Island  only(.  11-13  and  the  reskJents  of 

Chckakxxi  and  16-26. 
ReskJents  of  Units  9(A),  (B),  (C),  (E),  and  17. 
Residents  of  False  Pass,  King  Cove,  arxJ  Sand  Point. 
No  determinatkxi. 
ReskJents  of  Units  6,  9,  10  (Unimak  Island  only).  11-13  and  the  reskJents  of 

Chckakxxi  and  16-26. 
No  Federal  subsistence  priority. 
ReskJents    of    Chistochina,    Chitina,    Copper    Center,    Gakona,    Glennallen, 

Gulkana,  Kenny  Lake.  Mentasta  Lake,  Tazlina,  Tonsina,  and  Units  11  and  12. 
Residents    of    Chistochina,    Chitina,    Copper    Center,    Gakona,    Glennallen, 

Gulkana,  Kenny  Lake,  Mentasta  Lake,  Ta^lina,  Tonsina.  and  Unit  1 1 . 
ReskJents    of    Chistochina,    Chitina,    Copper    Center,    Gakona,    Glennallen, 

Gulkana,  Kenny  Lake,  Mentasta  Lake,  Tazlina,  Tonsina,  and  Units  1 1  and  12. 
ReskJents    of    Chistochina,    Chitina,    Copper    Center,    Gakona,    Glennallen, 

Gulkana,  Kenny  Lake,  Mentasta  Lake,  Tazlina,  Tonsina,  arxJ  Unit  1 1 . 
Residents  of  Units  11,  12,  arxJ  13  (A>-<D)  arxJ  the  reskJents  of  Chk^kakxxi  and 

Dot  Lake. 
ReskJents  of  Units  1 1  and  13  (A)-<D)  and  the  reskJents  of  Chckakxxi. 
ReskJents  of  Unit  1 1  arxJ  tt>e  residents  of  Chitina,  Chistochina,  Copper  Center, 

Gakona,  Glennallen,  Gulkana,  Mentasta  Lake,  Tazlina,  Tonsiria,  arxJ  Dot 

Lake. 
ReskJents  of  Units  11,  12,  and  13  (A)-(D)  and  tt>e  residents  of  Chickakx)n  and 

Dot  Lake. 
Residents  of  Unit  1 1  and  Unit  1 3  (A)  -(D)  and  the  residents  of  Chickakxxi. 
Residents  of  Unit  12  and  the  communities  and  areas  of  Chistochina,  Chitina. 

Copper    Center,    Dot    Lake,    Gakona,    Glennallen,    Gulkana,    Kenny    Lake, 

Mentasta  Lake,  Slana,  McCarthy/South  Wrangell/South  Park,  Tazlina  and 

Tonsina;   Residents   atong   the   Nat)esna   Road — Milepost   0-46   (Natiesna 

Road),  and  reskJents  atong  the  McCarthy  Road — Milepost  0-62  (McCarthy 

Road). 
ReskJents  of  tt>e  communities  and  areas  of  Chisana,  Chistochina.  Chitina,  Cop- 
per Center,   Gakona,  Glennallen,   Gulkana,   Kenny   Lake,   Mentasta  Lake, 

Slana,  McCarthy/South  Wrangell/South  Park,  Tazlina  arxl  Tonsina;  Residents 

atong  the  Tok  Cutoff — Milepost  79-110  (Mentasta  Pass),  residents  atong  the 

Nat)esna  Road — Milepost  0-46  (Nabesna  Road),  arxJ  residents  atong  the 

McCarthy  Road— Milepost  0-62  (McCarthy  Road). 
ReskJents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  reskJents  of 

Chtokaloon  and  16-26. 
ReskJents  of  Units  1 1 ,  12.  13  and  the  reskJents  of  Chekakxxi,  15, 16, 20(D).  22 

and  23. 
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Area 


1 1 

Unit  12 - 

12  

12.  South  of  a  line  from  Noyes  Mourv 
tain,  southeast  of  the  confluence  of 
Tatschurxla  Creek  to  Natiesna  River. 

12.  East  of  ttie  Nabesna  River  and 
Nabesna  Glacier,  south  of  ttie  Winter 
Trail  from  Pickerel  Lake  to  the  Cana- 
dian Border. 

12.  Remainder 


12  .. 
12  ... 


Unit  13 
13(B)  ... 


13<C)  

13(A)  &  (D) 
13(E) 


13(D)  

13(A).  (B).  and  (D) 

13(C)  

13(E) 


13(D) 
13  .... 


13 


13 


Unit  14(B)  and  (C) 

1 4  

14  _ 

14(A)  and  (C) 

Unit  15(C)  

1 5.  RemairxJer 

15  

15(C).  Port  Graham  and  English  Bay 

hunt  areas. 

15(C).  SekJovia  hunt  area. 

1 5  _„ „ 

1 5  

1 5  !!!!!!!!!I!"!!!!!!!!™I!!..„Z!!!I!""™.!1. 


15  

15  

Unit  16(B) 

16  

16(A) 

16(B) 

16  

16  


16 


Species 

Ptarmigan  (Rock. 

Wiltow  and 

White-tailed). 
Brown  Bear 

C^aribou  — 

Moose 

Moose 

Moose 

Sheep  

Wolf 

Brown  Bear 

Caribou  

Caribou  

Caribou  

Caribou  

Goat 

Moose 

Moose 

Moose  

Stieep  

Wolf 

Grouse  (Spruce. 
Blue.  Ruffed  & 
Sharp-tailed). 

Ptarmigan  (Rock. 
Wilk>w  and 
White-tailed). 

Brown  Bear 

Goat 

Moose  

Black  Bear 

Black  Bear 

Brown  Bear 

Goat 

Goat 

Moose 

Sheep  

Ptarmigan  (Rock. 
Wiltow  and 
White-tailed). 

Grouse  (Spruce)  .... 

Grouse  (Ruffed) 

Black  Bear  

Brown  Bear 

Moose  _ 

Moose  

Sheep  

Wolf 

Grouse  (Spnx^e. 
Blue.  Ruffed  and 
Sharp- tailed). 


Determirution 


Residents  of  Units  11.  12.  13  and  the  reskjents  of  Chickakwn.  15.  16,  20(D).  22 
and  23. 

ReskJents  of  Unit  12  and  Dot  Lake.  Chistochina.  Gakona.  Mentasta  Lake,  and 

Slana. 
Reskjents  of  Unit  12  and  resktonts  of  Dot  Lake.  Healy  Lake,  and  Mentasta 

Lake. 
ReskJents  of  Unit  1 1  north  of  62nd  parallel  (excluding  l^orth  Slana  Honrtestead 

and  South  Slana  Homestead):  and  resktents  of  Unit  12.  13(A)-(D)  and  ttie 

reskjents  of  Chckakxjn.  Dot  Lake,  and  Healy  Lake. 
ReskJents  of  Unit  12  and  Healy  Lake. 


Resklents  of  Unit  12  and  reskJents  of  Dot  Lake.  Healy  Lake,  and  Mentasta 

Lake. 
Resklents  of  Unit  12  and  resklents  of  Chistochiria.  Dot  Lake.  Healy  Lake,  and 

Mentasta  Lake. 
Residents  of  Units  6.  9.  10  (Unimak  Island  only).  11-13  arxj  the  resklents  of 

Chtckakxjn  and  1 6-26. 
Residents  of  Unit  1 3. 
ReskJents  of  Units  11.  12  (akxtg  the  Nabesna  Road).  13,  resklents  of  Unit 

20(D)  except  Fort  Greely.  arxj  the  reskJents  of  Chk*ak)on. 
Resklents  of  Units  11.  12  (ak>ng  ttie  Nabesna  Road),  13,  and  the  resklents  of 

Chktokxxi.  Dot  Lake  and  Healy  Lake. 
Resklents  of  Units  11.  12  (akxig  the  Natwsna  Road).  13.  and  the  resklents  of 

Chickakx>n. 
Residents  of  Units  11,  12  (along  ttie  Natjesna  Road).  13.  and  the  residents  of 

Chtckaloon.  McKinley  Village,  and  the  area  akxig  ttie  Parks  Highway  between 

milepost  216  and  239  (except  no  sut)Sistence  for  resklents  of  Denali  National 

Park  headquarters). 
No  Federal  subsisterxie  priority. 
Resklents  of  Unit  1 3  and  the  resklents  of  Chk:kakx)n. 
Resklents  of  Units  12.  13  and  the  resklents  of  Chickakxxi  arxl  Dot  Lake. 
Residents  of  Unit  13  and  the  resklents  of  Chwkakxxi  and  of  McKinley  Village, 

and  ttie  area  atong  ttie  Parks  Highway  between  milepost  216  and  239  (ex- 
cept no  subsistence  for  residents  of  Denali  Natkinal  Park  headquarters). 
No  Federal  sutwisterce  pnonty. 
Resklents  of  Units  6,  9.  10  (Unimak  Island  only).  11-13  and  the  resklents  of 

Chickakxxi.  and  16-26. 
Resklents  of  Units  11.  13  and  the  resklents  of  ChKkakxxi.  15.  16,  20(D).  22  & 

23. 

Resklents  of  Units  11.  13  and  the  resklents  of  Chk:kak>on.  15.  16,  20(D),  22  & 
23. 

No  Federal  subsistence  prkxity. 

No  Federal  subsistence  pnority. 

No  Federal  subsistence  prkxity. 

No  Federal  subsistence  priority. 

Resklents  of  Port  Gratiam  arxl  Nanwaiek  only. 

No  Federal  subsistence  pnonty. 

No  Federal  sutsistence  priority. 

Residents  of  Port  Graham  and  Nanwaiek. 

ReskJents  Seklovia  area 

Resklents  of  Nlnik^hik.  Nanwaiek.  Port  Graham,  and  Seldovia. 

No  Federal  subsistence  priority. 

Residents  of  Unit  1 5. 


Resklents  of  Unit  15. 

Ho  Federal  sut>ststence  priority. 

Residents  of  Unit  16(B). 

No  Federal  subsisterwe  prkxity. 

No  Federal  subsistence  priority. 

Resklents  of  Unit  16(B). 

No  Federal  sutisistence  priority. 

Residents  of  Units  6.  9.  10  (Uninnak  Island  only).  11^13  arxl  the  resklents  of 

Chickakx)n.  and  16-26. 
Resklents  of  Units  11.  13  and  the  resklents  of  Chk:kakxxi,  15,  16,  20(D),  22 

and  23. 
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Area 


op©Ct©S 


Determination 


16 


Unit  17(A)  and  ttiat  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
TIkchik  Lake. 

17,  remainder 

17(A) „ 

17(A)  and  (B)  Those  portions  north  arxl 
west  of  a  line  t)eginning  from  the  Unit 
18  tioundary  at  the  northwest  end  of 
Nenevok  Lake,  to  the  southern  point 
of  upper  Togiak  Lake,  and  northeast 
to  the  northern  point  of  Nuyakuk 
Lake,  northeast  to  the  point  wtiere  the 
Unit  1 7  boundary  intersects  the  Shot- 
gun Hills. 

17(B),  ttiat  portion  draining  into 
f^uyakuk  Lake  and  TIkchik  Lake. 

17(B)  and  (C)  

17  

17(A)  and  (B)  Those  portions  north  arxJ 
west  of  a  line  beginning  from  the  Unit 
18  boundary  at  ttie  northwest  erxl  of 
Nenevok  Lake,  to  the  souttiern  point 
of  upper  Togiak  Lake,  and  nortfieast 
to  ttie  northern  point  of  Nuyakuk 
Lake,  northeast  to  the  point  wtiere  ttie 
Unit  17  boundary  intersects  ttie  Shot- 
gun Hills. 

17(A)  and  (B)  Those  portions  north  and 
west  of  a  line  beginning  from  the  Unit 
18  tx>undary  at  the  northwest  end  of 
Nenevok  Lake,  to  the  souttiem  poirrt 
of  upper  Togiak  Lake,  and  northeast 
to  the  rxjrtfiern  point  of  Nuyakuk 
Lake,  norttieast  to  the  point  where  the 
Unit  1 7  tx)undary  intersects  the  Shot- 
gun Hills. 

1 7(A) 


17(B)  and  (C) 
17  


17  

Unit  18 


18 


18 


18  North  of  the  Yukon  River 


18,  RemairxJer 


18.  that  portkxi  of  tt>e  Yukon  River 
drainage  upstream  of  Russian  Mis- 
sion and  ttiat  portkjn  of  ttie 
Kuskokwim  River  drainage  upstreaun 
of,  tHJt  not  irKluding  ttie  Tuluksak 
River  drainage. 

18,  remainder 

18  

1 8  - 


Ramnigan  (Rock, 
Willow  and 
White-tailed). 

Black  Bear  


Black  Bear  . 
Brown  Bear 

Brown  Bear 


Brown  Bear 

Brown  Bear 

Caritx>u  

Caritxxj  


Moose 


Unit  19(C).(D) Bison 


Moose 
Moose 
Wolf .... 


Beaver  

Black  Bear 


Brown  Bear 


Caribou  (Kilbuck 
canbou  herd 
only). 

Caritxju  (except 

Kitouck  caribou 

herd). 
Caribou  (except 

Kiltxjck  caribou 

herd). 
Moose  


Moose  . 
Muskox 
Wo« 


Residents  of  Units  11,  13  arxJ  ttie  residents  of  ChickakMn,  15,  16,  20(0),  22 
and  23. 

Residents  of  Units  9(A)  and  (B),  17.  and  residents  of  Akaik  arxJ  Akiactiak. 


Residents  of  Units  9(A)  and  (B),  and  17. 

Residents  of  Unit  17,  arxJ  residents  of  Akiak,  Akiachak,  Goodnews  Bay  and 

Platinum. 
Residents  of  Kwettiluk. 


Residents  of  Akaik  and  Akiactiak. 

ReskJents  of  Unit  1 7. 

Residents  of  Units  9(B).  17  and  resklents  of  Lime  Village  and  Stony  River. 

Residents  of  Kwethluk. 


Residents  of  KwetWuk. 


ReskJents  of  Unit  17  and  resklents  of  Goodnews  Bay  and  Platinum;  tiowever. 

no  sut)sistence  for  resklents  of  Akiachak,  Akiak  and  Oumhagak. 
Residents  of  Unit  1 7,  and  resklents  of  Nondatton,  Levekxk,  Goodnews  Bay  and 

Platinum. 
Residents  of  Units  6,  9.  10  (Unimak  Island  only),  11-13  and  ttie  resklents  of 

Chickaloon,  and  16-26. 
Residents  of  Units  9(A),  (B).  (C),  (E),  and  17. 
Residents  of  Unit  18,  residents  of  Unit  19(A)  living  downstream  of  ttie  Hotokuk 

River,  and  residents  of  Holy  Cross,  Stet3t)ins,  SL  Mictiael,  Twin  Hills,  and 

Togiak. 
Residents  of  Akiactiak,  Akiak,   Eek,  Goodnews  Bay,  Kwethluk,  Mt.  Village, 

Napaskiak.  Platinum,  Oumhagak,  St.  Mary's,  and  Tuluksak. 
INTERIM  DETERMINATION  BY  FEDERAL  SUBSISTENCE  BOARD  (12/18/91): 

residents    of    Tuluksak,    Akiak,    Akiachak.    Kwethluk,    Bettiel,    Oscarville. 

Napaskiak,  Napakiak,  Kaslgluk,  Atmanthluak,  Nunapitchuk,  Tuntutliak,  Eek, 

Quinhagak,  Goodnews  Bay,  Platinum,  Togiak,  and  Twin  Hills. 
Residents  of  Alakanuk,  Andreafsky,  Chevak,  Emmonak,  Hooper  Bay,  Kottik, 

Kwethluk,  Marshall,  Mountain  Village,  Pilot  Station,  Pitka's  Point,  Russian 

Mission,  SL  Mary's,  St.  Mchael,  Scammon  Bay,  Stieklon  Point,  arxl  Stebbins. 
Residents  of  Kwethluk. 


Residents  of  Unit  18  and  resklents  of  Upper  Kalskag,  Lower  Kalskag,  Aniak, 
and  Chuattibaluk. 


Resklents  of  Unit  1 8  and  resklents  of  Upper  Kalskag  and  Lower  Kalskag. 

No  Federal  sut)sistence  priority. 

Residents  of  Units  6.  9,  10  (Unimak  Island  only),  11-13  and  the  reskjents  of 

Chk*aloon  and  16-26. 
No  Federal  sut>sistence  priority. 
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Area 


19(A)  and  (B) 


19(C)  

19(D)  

19(A)  and  (B) 


19(C)  

19<D)  ~. 

19(A)  and  (B) 


19(C) 
19(D) 
19  .... 


Unit  20(D) 

20(F)  

20(E) 

20(F) 

20(A) 


20(B) 
20(C) 


20(D)  and  (E) 

20(F)  

20(A) 

20(B) 

20(B) 

20(C)  


20(D)  

20(F)  

20(F)  

20,  remainder 

20(D)  

20(D)  

Unit  21  

21(A) 

21^B)  &  (C) 

21(D)  

21(E)  

21(A) 

21(B)  and  (C)  

21(D)  

21(E) 

21   

Unit  22(A)  

22(B) 

22(C).  (D).  and  (E) 

22  


Species 

Brown  Bear  ... 

Brown  Bear  ... 
Brown  Bear  ... 
Caribou  

Caribou  

Caribou  

Moose 

Moose 

Moose  

Wo« 

Bison 

Black  Bear  .... 
BfDwn  Bear ... 
Brown  Bear  ... 
Caribou  


Caribou 
Caribou 


Caribou 

Caribou 
Moose  . 

Moose 
Moose 
Moose 


Moose  

Moose  

Wdf — ... 

Wolf 

Grouse,  (Spruce, 
Biue,  Rutted  and 
Sharp-tailed). 

Ptarmigan  {Rock, 
Wilow  and 
Wtiite-tailed). 

Brown  Bear 

Caribou  

Caribou  

Caribou  

Caribou  

Moose  

Moose  

Moose  

Moose , 

Wo« 

Black  Bear  

Black  Bear  

Black  Bear  

Brown  Bear 


Determination 


Residents  of  Unit  19  and  18  wittiin  the  Kuskokwim  River  drainage  upstream 
trom,  and  including,  the  Johnson  River 

No  Federal  subsistence  poonty 

Residents  o<  Unit  19(A)  and  (D).  and  residents  of  Tulusak  and  Lower  Kalskag 

Residents  of  Units  19(A)  and  19(B),  residents  o(  Unit  18  wrthin  the  Kuskokwim 
River  drainage  upstream  from,  and  including,  the  Johnson  River,  and  res»- 
dents  of  St.  Marys,  Marshall,  Pitot  Station,  Russian  Mission 

Residents  of  Unit  19(C),  and  residents  of  Lime  Village,  McGrath,  NikoUu,  and 
Tehda. 

Residents  of  Unit  19(D).  and  residents  of  Lime  Village,  Sleetmute  and  Stony 
River. 

Residents  of  Unit  18  within  Kuskokwim  River  drainage  upstream  from  arxj  irv 
duding  the  Johnson  River,  arxl  Unit  19. 

Residents  of  Unit  19. 

Residents  of  Unit  19  and  residents  of  Lake  Mirx:humina. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only).  11-13  and  ttie  residents  of 
ChKkatoon  and  16-26. 

^k5  Feoeral  subsistence  priority. 

Residents  of  Jnit  20{f)anci  residents  of  Stevens  Village  and  Manley. 

Residents  o(  Unit  12  and  Dot  Lake 

Residents  of  Unit  20(F)and  residents  of  Stevens  Village  and  Manley. 

Residents  of  Canrwell.  Nenana.  and  ttxjse  domialed  tjerween  mileposf  216  and 
239  of  the  Parks  Hignway  No  subsistence  pnonty  for  residents  of  househoWs 
of  the  Denali  National  Park  Headquarters. 

Reskjents  of  Unit  20(B).  Nenana,  and  Tanana. 

Residents  of  Unit  20(C)  living  east  of  the  TeWanika  River,  residents  of  Cantwell, 
Lake  Minchumina.  Manley  Hot  Spnngs.  Minto.  Nenena.  Nikolai,  Tanana, 
Talida,  and  those  domiciled  Between  milepost  216  and  239  of  the  Parks  High- 
way and  oetween  milepost  300  and  309  No  subsistence  pnority  for  residents 
of  households  of  the  Denali  National  Park  Headquarters. 

Residents  of  20(D),  20(E)  and  Unit  12  north  of  the  Wrangell-St.  Ellas  National 
Park  and  Preserve. 

Residents  of  20(F).  25(D).  and  Manley. 

Residents  of  Cantwell,  MInto,  and  Nenana,  McKinley  VHlage,  the  area  along  the 
Parks  Highway  between  miieposts  216  and  239,  except  no  subsistence  for 
residents  of  households  of  the  Denali  National  Park  Headquarters. 

Minto  Flats  Management  Area — resKlents  of  Minto  and  Nenana 

Remainder — residents  of  Unit  20(B),  and  residents  of  Nenana  and  Tanana. 

Residents  of  Unit  20(C)  (except  tt\at  portion  within  Denali  National  Park  and 
Preserve  and  ttiat  portkjn  east  of  the  Teklanika  Rrver),  and  residents  of  Cant- 
well, Manley,  Minto.  Nenana,  tne  Parks  Highway  from  milepost  300-309. 
Nikolai,  Tanana,  Telida,  McKinley  Village,  and  the  area  along  the  Parks  High- 
way between  mileposfs  216  and  239  No  subsistence  for  residents  of  house- 
hokjs  of  the  Denali  National  Park  Headquarters. 

Residents  of  Unit  20(D)  and  residents  of  Tanacross 

Residents  of  Unit  20(F).  Manley,  Minto  arxJ  Stevens  Village. 

Residents  of  Unit  20(F).  and  reskJents  of  Stevens  Village  and  Manley. 

Residents  of  Units  6,  9.  10  (Unimak  Islarxj  only).  11-13  and  the  resklents  of 
Chickakx)n  and  16-26. 

Residents  of  Units  11.  13  and  the  residents  of  Chickakxxi.  15.  16.  20(D).  22 
and  23. 

Resklents  of  Units  11.  13  and  the  resklents  of  Chk:kakx>n.  15,  16,  20(D).  22 
and  23. 

Residents  of  Unit  21  and  23. 

Residents  of  Unit  21(A),  21(D).  21(E)  and  Aniak.  Chuathbaluk,  Crooked  Creek, 

McGrath.  and  Takotna. 
Residents  of  Unit  21(B),  21(C),  21(D),  and  Tanana. 
Residents  of  Unit  21(B).  21(C),  21(D),  and  Huslia. 
Resklents  of  Unit  21(A),  21(E)  and  Aniak.  ChuathtMluk.  Crooked  Creek. 

McGrath,  arxj  Takotna. 
Residents  of  Unit  21(A).  (E),  Takotna,  McGrath,  Aniak  and  Crooked  Creek. 
Residents  of  Unit  21(B)  and  (C),  reskjents  of  Tanana,  Ruby,  and  Galena. 
Residents  of  Unit  21(D),  and  resklents  of  Huslia  and  Ruby. 
Resklents  of  Unit  21(E)  and  resklents  of  Russian  Missk>n. 
Residents  of  Units  6.  9.  10  (Unimak  Island  only).  11-13  and  the  resklents  of 

ChickakXKi.  and  16-26. 
Resklents  of  Unit  22(A)  and  Koyuk. 
Resklents  of  Unit  22(B). 
Ho  Federal  subsisterKe  priority. 
Residents  of  Unit  22. 


UMI 


Federal  Register / Vol.  63,  No.  124 /Monday,  June  29,  1998 /Rules  and  Regulations 


35341 


Area 


Species 


Determt  nation 


22(A) 


Caribou 


22.  Remainder 


22  .... 

22(B) 
22(C) 
22(D) 
22(E) 
22  .... 


22 


22 


Unit  23 

23  

23  > 


23  

23  South  of  Kotzetxje  Sound  and  west 

of  and  including  the  Buckiarvj  River 

drainage. 
23,  Remainder 

23  "^IZZ^Z'Z!ZZZ!.Z '. 


23 


23 


Unit  24,  ttiat  portion  soutti  ot  Caribou 
Mountain,  and  within  the  public  lands 
composing  or  immediately  adjacent  to 
ttw  OaRon  Highway  Corridor  Manage- 
ment Area. 

24,  remainder  

24,  that  portion  south  of  Caritxju  Moun- 
tain, and  wittTin  the  public  lands  conr>- 
posing  or  immediately  adjacent  to  ttie 
Dalton  Highway  Corridor  Mar^ge- 
ment  Area. 

24,  remainder 


24 


24 
24 

24 


Unit  25(D) 

25(D)  

25,  remainder „. 

25(D)  

^^yf^f  •*••*«■>••**•»•  >■•••! 

25(D)  West 

25(D),  Remainder  , 

25(A) ..., 

25(B)  and  (C)  

25(D)  


CarixMJ 

Moose - 

Muskox  „ 

MusKox  

Muskox  

Muskox  

Wolf 

Grouse  (Spruce, 
Blue.  Ruffed  and 
Sharp-tailed). 

Ptarmigan  (Rock, 
Willow  and 
White-tailed). 

Black  Bear  „... 

Brown  Bear 

Caribou  ~ 


Moose  .. 
Muskox 


Muskox 
Wolf 


Grouse  (Spruce, 
Blue,  Ruffed  and 
Sharp-tailed). 

Ptarmigan  (Rock, 
Wilk)w  and 
White-tailed). 

Black  Bear  


Black  Bear  . 
Brown  Bear 

Brown  Bear 
Caribou  . 


Moose  

Sheep  

Wolf 

Black  Bear 
Brown  Bear 
Brown  Bear 

Caribou  

Moose  

Moose  .•••«• 

Moose 

Sheep 

Sheep  

Wolf 


Resklents  of  Unit  21(D)  west  of  the  Koyukuk  and  Yukon  Rivers,  and  residents 
of  Units  22  (except  residents  of  St.  Lawrence  Island),  23,  24,  and  residents  of 
Kotlik,  ErT¥TX)nak,  Hooper  Bay,  Scammon  Bay,  Chevak,  Marshall,  Mountain 
Vittage,  Pitot  Station,  Pitka's  Point,  Russian  Misskxi,  St.  Mary's,  Shekton 
Point,  arxj  Alakanuk. 

Resklents  of  Unit  21(D)  west  of  ttie  Koyukuk  and  Yukon  Rivers,  arxi  residents 
of  Units  22  (except  resklents  of  St.  Lawrence  island),  23,  24. 

Resklents  of  Unit  22. 

Resklents  of  Unit  22(B). 

Resklents  of  Unit  22(C). 

Residents  of  Unit  22(D)  excluding  St.  Lawrence  island. 

Resklents  of  Unit  22(E)  excluding  Little  Diomede  Island. 

Resklents  of  Units  23,  22,  21(D)  north  and  west  of  the  Yukon  River,  and  resi- 
dents of  Kotlik. 

Resklents  of  Units  11.  13  and  the  residents  of  Ctvckakxm,  15,  16,  20(0),  22 
and  23. 

Residents  of  Units  11,  13  and  the  resklerrts  of  Chickakxxi,  15,  16,  20(D),  22 
and  23. 

Resklents  of  Unit  23,  Alatna,  Allakaket,  BetUes,  Evansvflle,  Galena,  Hughes, 

Husiia,  and  Koyukuk. 
Residents  of  Units  21  and  23. 
Residents  of  Unit  21(D)  west  of  the  Koyukuk  and  Yukon  Rivers,  resklents  of 

Galer>a,  and  resklents  of  Units  22,  23,  24  including  residents  of  Wiseman  but 

not  including  ottier  resklents  of  the  Datton  Highway  Comdor  Management 

Area,  and  26(A). 
Resklents  of  Unit  23. 
Residents  of  Unit  23  South  of  Kotzetxie  Sourxl  and  west  of  and  including  the 

Bucklarxl  River  drainage. 

Residents  of  Unit  23  east  and  north  of  ttie  Bucktand  River  drainage. 

Resklents  of  Point  Lay  and  Unit  23  north  of  the  Arctk;  Circle, 

Resklents  of  Units  6,  9,  10  (Unimak  IslarxJ  only),  11-13  and  the  resklents  of 

Chk*akxxi.  and  16-26. 
Resklents  of  Units  11.  13  and  ttie  resklents  of  Chickakxxi.  15.  16,  20(D),  22 

and  23. 

Residents  of  Units  11,  13  and  the  resklents  of  Ctwckakxxi,  15,  16,  20(D),  22 
and  23. 

Residents  of  Stevens  Village  and  resklents  of  Unit  24  and  Wiseman,  but  not  irv 
eluding  any  other  resklents  of  the  Dalton  Highway  Comdor  Management 
Area. 


Resklents  of  Unit  24  and  Wiseman,  but  rx)t  including  any  other  residents  of  the 

Datton  Higtiway  Conidor  Management  Area. 
Resklents  of  Stevens  Village  and  residents  of  Unit  24  and  Wiseman,  but  not  irv 

cluding  any  ottier  resklents  of  the  Dalton  Highway  Comdor  Management 

Area. 


Resklents  of  Unit  24  including  Wiseman,  but  not  including  any  ottier  residents 

of  the  Dalton  Highway  Comdor  Management  Area. 
Resklents  of  Unit  24  iricluding  Wiseman,  but  not  Irxduding  any  other  residents 

of  ttie  Dalton  Highway  Comdor  Management  Area;  residents  of  Galena, 

Kotxjk,  Koyukuk,  Stevens  Village,  and  Tanana. 
Resklents  of  Unit  24,  and  residents  of  Koyukuk  and  Galena. 
Resklents  of  Unit  24  reskling  north  of  the  Arctc  Circle  and  resklents  of 

Allakaket,  Alatna,  Hughes,  and  Husiia. 
Resklents  of  Units  6.  9.  10  (Unimak  Island  only),  11-13  and  ttie  resklents  of 

Chckakxxi  and  16-26. 
Resklents  of  Unit  25(D). 
Resklents  of  Unit  25(D). 
No  Federal  subsistence  priority. 
Resklents  of  29(F),  25(D),  and  Manley. 
Resklents  of  Unit  25(A)  and  25(D). 
Resklents  of  Beaver.  Birch  Creek  and  Stevens  Village. 
Residents  of  Remainder  of  Unit  25. 

Residents  of  Arctk;  Village,  Chalkytsik.  Fort  Yukon,  Kaktovik  and  Venetie. 
No  Federal  sut>sistence  priority. 
Residents  of  Unit  25(D). 
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Area 


25,  remainder 

Unit  26 

26(A) 

26(B)  

26(C)  

26  

26(A) _.. 

26(B)  

26(C)   -.., 

26(A) 

26(B) 

26(C)  

26  


Species 

Wort 

Brown  Bear  ... 

Caribou 

Caribou 

Cahtxxj 

Moose  

MusKox 

Muskdx  

Muskox 

Sheep  

Sheep 

Sheep  

Wolf 


Determination 


Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  arxl  the  residents  of 

Chickaloon  and  16-26. 
Residents  of  Unit  26  (except  ttie  Prudtxw  Bay-Deadhorse  IndustnaJ  Comptex) 

and  residents  of  Anai<tuvui<  Pass  and  Point  Hope. 
Residents  of  Unit  26  arxJ  ttie  residents  of  Anaktuvuk  Pass  and  Point  Hope. 
Residents  of  Unit  26  and  ttie  residents  of  Anaktuvuk  Pass,  Point  Hope,  and 

Wiseman. 
RestderTts  of  Unit  26  arxl  ttie  residents  of  Anaktuvuk  Pass  and  Point  Hope. 
Residents  of  Unit  26.  (except  ttie  PrudtK>e  Bay-Deadhorse  Industrial  Comptex), 

and  resklents  of  Point  Hope  and  Anaktuvuk  Pass. 
Residents  of  Anaktuvuk  Pass.  Atqasuk,  Barrow,  Nuiqsut,  Point  Hope,  Point  Lay. 

and  Wainwright. 
Residents  of  Anaktuvuk  Pass,  Nuiqsut,  and  Kaktovik. 
Residents  of  Kaktovik. 

Residents  of  Unit  26,  Anaktuvuk  Pass,  and  Point  Hope. 
Residents  of  Unit  26,  Anaktuvuk  Pass,  Point  Hope,  and  Wiseman. 
Residents  of  Unit  26,  Anaktuvuk  Pass,  Arctk:  Vilage,  Chalkytsik,  Fort  Yukon, 

Point  Hope,  arxJ  Venetie. 
ReskJents  of  Units  6,  9,  10  (Unimak  Island  onfy),  11-13  and  ttie  residents  of 

Chickakxxi  and  16-26. 


(2)  Fiah  and  Sttaimsh  Datanninatlon* 


KOTZEBUE-NORTHERN 

Norttiem  District 
Kotzebue  District 


AREA- 


NORTON  SOUND— PORT  CLARENCE 

AREA. 
YUKON  AREA „ „ 


KUSKOKWIM  AREA 


Waters  adjacent  to  the  westem-most  tip 
of  ttie  Naskonant  Peninsula  and  ttie 
terminus  of  the  Isliowik  River  and 
around  Nunivak  Island. 

BRISTOL  BAY  AREA— Nushagak  Dis- 
thct  including  drainages  Rowing  into 
ttie  district 

Naknek-Kvichek  District — Naknek  River 
drainage. 

Naknek-Kvichek  District — Iliamna-Lake 
Clark  drainage. 

Togiak  District  irv:luding  drainages  fk)w- 
ing  into  ttie  distnct 

KOOIAK  AREA— except  the  Mainland 
District,  wtik:h  is  all  waters  atong  ttie 
southside  of  the  Alaska  Peninsula 
twunded  by  ttie  latitude  of  Cape 
Douglas  (58*  52'  North  latitude)  mid- 
stream Shelikof  Strait,  and  west  of 
Itw  tongitude  of  the  southern  entrance 
of  Imuya  Bay  near  Kitokak  Rocks 
(57*1 1-22"  North  latitude,  156"'20'30" 
Wkjngitude). 


Ail  finfish  

Salmon,  sheefish, 

char. 
Salmon  . 

Salmon 

Yukon  River  Fall 
ctxim  salmon. 

Freshwater  fish 
species,  induduig 
stieefish,  white- 
fish,  lamprey, 
burtxDt  sucker, 
grayling,  pike, 
ctiar,  and 
t)tackf»h. 

Salmon 


Rainbow  trout 
Pacific  cod 


Herring  and  herring 
roe. 


Salmon 

Salmon 

Salmon 

Salmon  and  ottier 

freshwater  finfish 
Salmon 


ReskJer^  of  ttie  Norttiem  District,  except  for  ttiose  domKiled  in  State  of  Alaska 

Unit26-e. 
Resklents  of  ttie  Kotzebue  District 

Resklents  of  the  Norton  Sound-Port  Clarence  Area. 

ReskJents  of  ttie  Yukon  Area,  irxduding  ttie  community  of  Stebtxns. 

ReskJents  of  the  Yukon  River  drainage,  irx:luding  ttie  communities  of  Stetibins, 

Scammon  Bay,  Hooper  Bay,  and  Chevak. 
Resktonts  of  ttie  Yukon  Area. 


Resklents  of  the  Kuskokwim  Area,  except  those  persons  reskling  on  ttie  United 

States  military  installatkxi  kx:ated  on  Cape  Newenham,  Sparevotin  USAFB, 

and  Tatalina  USAFB. 
Resklents  of  ttie  communities  of  Ouintiagak.  Goodnews  Bay,  Kwethluk,  Eek, 

Akiak,  and  Platinum. 
Residents  of  ttie  communities  of  Ctievak,  Newtek,  Tununak,  Toksook  Bay, 

Nightmute   Chefofnak,  Kipnuk,  Mekoryuk,  Kwigiltingok,  Kongiganak,  Eek,  a/id 

TuntutuliaK. 
Resklents  within  20  miles  of  ttie  coast  between  ttie  westernmost  tip  of  the 

Naskonant  Peninsula  and  the  terminus  of  ttie  Istiowik  River  and  on  Nunivak 

Island. 

Resklents  of  ttie  Nustiagak  District  artd  frestiwater  drainages  ftowing  into  ttie 
district 

Residents  of  ttie  Naknek  and  Kvk^tiak  River  drainages. 

Resklents  of  ttie  IHamna-Lake  Clark  drainage. 

ReskJents  of  the  Togiak  District  frestiwater  drainages  fkawing  Into  the  district 

and  the  community  of  Manokotak. 
Residents  of  ttie  Kodiak  Island  Borough,  except  ttx>se  reskling  on  ttie  Kodak 

Coast  Guard  Base. 


UMI 
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Area 


=ort  Yukon, 

esidents  of 

:e  of  Alaska 


3f  Stebbins. 


1  the  United 
ihn  USAFB. 


the  district, 
I  the  Kodiak 


KODIAK  AREA— except  the  Semidi  Is- 
larxj,  the  North  Mainlarxj,  arxj  the 
South  Mainland  Sectkxis 

COOK  INLET  AREA— Port  Graham 
Subdistrict. 

Port  Graham  SutxJisthct  arxj  Koyuktolik 
Subdistnct. 

Tyonek  Subdistrict 

PRINCE  WILLIAM  SOUND  AREA— 
SouttvWdstem  District  arxJ  Green  Is- 
land. 

PRINCE  WILLIAM  SOUND  AREA— 
North  o(  a  line  from  Porcupine  Point 
to  Granite  Point.  an6  south  of  a  lirw 
from  Point  Lowe  to  Tongue  Point 

YAKUTAT  AREA— Freshwater  up- 
stream from  the  terminus  of  streams 
and  rivers  of  the  Yakutat  Area  from 
the  Doame  River  to  ttie  Tsiu  River. 

FresfTwater  upstream  from  ttie  terminus 
of  streams  and  rivers  of  ttie  Yakutat 
Area  from  the  Doame  River  to  Point 
Manby. 

SOUTH-EASTERN  ALASKA  AREA— 
District  1 — Sectk>n  1-E  in  waters  of 
ttie  Naha  River  and  Roosevelt  La- 
goon. 

District  1 — Sectkxi  1-F  in  Boca  de 
Quadra  In  waters  of  Sockeye  Creek 
and  Hugh  Smith  Lake  within  500 
yards  of  the  terminus  of  Sockeye 
Creek 

District  2 — North  of  the  latitude  of  the 
norttiem-most  tip  of  Chasina  Point 
and  west  of  a  line  from  ttie  northern- 
most tip  of  Ctiasina  Point  to  the  east- 
em-most  tip  of  Grindall  Island  to  ttie 
eastern-most  tip  of  ttie  Kasaan  Penirv 
sula 

District  3— Section  3-A  „ 

District  3 — Sectkxi  3-B  in  waters  east 
of  a  line  from  Point  lldefonso  to  Trarv 
quil  Point 


District  3 — Sectkxi  3-C   in  waters  of 
Sarkar  Lakes. 


District  5 — North  of  a  line  from  Point 

Barrie  to  Boulder  Point 
District  9 — Section  &-A  

District  9— Section  9-B  north  of  the  lati- 
tude of  Swain  Point. 

Dist.TCt  10 — West  of  a  line  from  Pinta 
Point  to  False  Point  Pytxjs. 

District  12 — South  of  a  line  from  Fishery 
Point  to  south  Passage  Point  and 
north  of  the  latitude  of  Point  Caubon. 

District  13 — Sectkxi  13-A  south  of  the 
latitude  of  Cape  Edward. 

District  13— Sectkxi  13-B  north  of  tfie 
latitude  of  Redfish  Cape. 

District  13— Section  13-C 

District  13— Sectkxi  13-C  east  of  the 
longitude  of  Point  Elizabeth. 


Species 


King  crab  

Dolly  Varden  ... 

Salmon „.., 

Salmon 

Salmon 

Salmon 

Salmon  ...„ 


Dolly  Varden  char, 
steelhead  trout, 
and  smelt 

Salmon  and  Dotty 
Varden  char. 


Salnxxi  and  DoHy 
Varden  char. 


Salmon  and  Dotty 
Varden  char. 


Determination 


Salmon  and  Dotty 
Varden  char. 

Salmon,  Dolly 
Vardon  char,  and 
steelhead  trout 


Salmon,  Dolly 
Varden  char,  and 
steelhead  trout 


Salmon  and  Dotty 

Varden  char. 
Salrrxxi  and  Dotty 

Varden  char. 
Salmon  and  Doily 

Varden  char. 
Salmon  and  Dotty 

Varden  char. 
Salmon  and  Dotty 

Varden  char. 

Sockeye  salmon  .. 

Sockeye  salmon  ., 

Sockeye  salnxxi  .. 

Salmon  and  Dotty 
Varden  char. 


Resklents  of  the  Kodiak  Island  Borough  except  ttiose  resident  on  the  Kodiak 
Coast  Guard  t>ase. 

ReskJents  of  Port  Graham  arxJ  English  Bay. 

Resktents  of  Port  Graham  and  English  Bay. 

Resklents  of  ttie  village  of  Tyonek. 

Resklents  of  ttie  Souttiwestem  District  wfuch  is  mainland  waters  from  the  outer 
point  on  ttie  north  shore  of  Granite  Bay  to  Cape  Fairfield,  and  Knight  Islarxj, 
Chenega  Island,  Bainbridge  Island,  Evans  Island,  EInngton  Island,  Latouche 
Island  and  adjacent  islands. 

Resklents  of  the  villages  of  Tatitiek  and  EUamar. 


Resklents  of  the  area  east  of  Yakutat  Bay,  including  ttie  islands  within  Yakutat 
Bay,  west  of  tlie  Situk  River  drainage,  arxl  south  of  arxJ  including  Krught  Is- 
land. 

Resklents  of  ttie  area  east  of  Yakutat  Bay,  including  ttie  islands  within  Yakutat 
Bay.  west  of  the  Situk  River  drainage,  arxl  south  of  and  including  Knight  Is- 
land. 

Resklents  of  the  City  of  Saxman. 


Resklents  of  ttie  City  of  Saxmaa 


Resklents  of  ttie  City  of  Kasaan  and  in  ttie  drainage  of  the  souttieastem  stxxe 
of  the  Kasaan  Peninsula  west  of  132"  20'  W.  kxig.  and  east  of  132»  25'  W. 
kxig. 


Resklents  of  ttie  townsite  of  Hydaburg. 

Resklents  of  ttie  City  of  Klawock  and  on  Prince  of  Wales  Island  within  ttie 
tXMjndaries  of  ttie  Klawock  Heenya  Corporation  land  hokings  as  they  exist  in 
January  1989,  and  ttiose  residents  of  ttie  City  of  Craig  and  on  Pnnce  of 
Wales  Island  within  ttie  txxjndaries  of  ttie  Stian  Seet  Corporation  land  tickl- 
ings as  ttiey  exist  in  January  1989. 

Resklents  of  ttie  City  of  Klawock  and  on  Prirx»  of  Wales  Island  wittiin  ttie 
txxjndaries  of  ttie  Klawock  Heenya  Corporatkxi  land  tiokHngs  as  ttiey  exist  in 
January  1989.  and  those  resklents  of  ttie  City  of  Craig  and  on  Pnnce  of 
Wales  Island  within  ttie  boundaries  of  ttie  Stian  Seet  Corporatkxi  land  hokl- 
ings  as  ttiey  exist  in  January  1 989. 

Resklents  of  ttie  City  of  Kake  and  in  Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north  of  ttie  Portage  Bay  boat  hartxx. 

Resklents  of  ttie  City  of  Kake  and  in  Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north  of  the  Portage  Bay  boat  hartxx. 

Resklents  of  ttie  City  of  Kake  and  in  Kupreanof  Islarxj  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north  of  the  Portage  Bay  boat  hartxx. 

Resklents  of  ttie  City  of  Kake  and  in  Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north  of  ttie  Portage  Bay  txiat  hartxx. 

Resklents  of  ttie  City  of  Angoon  and  akxig  ttie  western  shore  of  Admiralty  Is- 
larxl  north  of  the  latitude  of  Sand  Island,  south  of  the  latitude  of  Thayer 
Creek,  and  west  of  134°  30'  W.  kxig.,  including  Klllisrvx)  Island. 

Resklents  of  ttie  City  and  Borough  of  Sitka  in  drainages  whrch  empty  into  Sec- 
tkxi 13-B  north  of  ttie  latitude  of  Dorothy  Narrows. 

Resklents  of  ttie  City  and  Borough  of  Sitka  in  drainages  whicti  empty  into  Sec- 
tkxi 13-B  north  of  ttie  latitude  of  Dorothy  Narrows. 

Resklents  of  ttie  City  and  Borough  of  Sitka  in  drainages  wtuch  empty  Into  Sec- 
tkxi 13-B  north  of  ttie  latitude  of  Dorothy  Narrows. 

ReskJents  of  ttie  City  of  Angoon  and  ak)ng  the  western  shore  of  Admiralty  Is- 
land north  of  the  latitude  of  Sand  Island,  south  of  the  latitude  of  Thayer 
Creek,  and  west  of  134"  30'  W.  kxig..  including  Killisnoo  Island. 
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Area 

Spedes 

Determination 

District  14— Section  14-B  and  14-C  

District  15— Chilkat  and  Chilkoot  RivefS 

Salmon  smelt  and 
Dolly  Varden 
char. 

Salmon  and  smelt .. 

Residents  of  the  City  of  Hoonah  and  in  Chtchagol  Island  drainages  on  the  east- 
em  shore  of  Port  FredencK  from  Gartina  Creek  to  Point  Sophia. 

Residents  west  of  the  Haines  highway  between  Mile  20  and  Mile  24  and  east  of 
the  Chilkat  Rr>/er,  but  not  elsewhere  m  Klukwan;  and.  those  residents  of  other 
areas  of  the  aty  and  borough  of  Haines,  excluding  residents  in  the  drainage 
of  Excursion  Inlet.  Hai  of  Haines,  excluding  residents  in  the  drainage  of  Ex- 
cursion Inlet. 

(b)  (Reserved) 

Subpart  D — Subsistence  Taking  of 
Fish  and  Wildlife 

3.  In  Subpart  D  of  36  CFR  part  242 

and  50  CFR  part  100,  § .25  is  added 

effective  July  1, 1998,  through  June  30, 
1999,  to  read  as  follows: 

§ .25  Subsistence  taking  of 

wfildlife.    • 

(a)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section; 

ADF&G  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 
people  or  equipment  through  the  air, 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species  with  a 
vertebral  column  (backbone). 

Antler  means  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  or  moose. 

Antlered  means  any  caribou,  deer,  or 
moose  having  at  least  one  visible  antler. 

Antlerless  means  any  caribou,  deer,  or 
moose  not  having  visible  antlers 
attached  to  the  skull. 

Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compound  bow,  excluding  a 
crossbow,  or  any  bow  equipped  with  a 
mechanical  device  that  holds  arrows  at 
full  draw. 

Broadbead  means  an  arrowhead  that 
is  not  bartied  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eighths 
inch. 

Bmw  tine  means  a  tine  on  the  front 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 

Buck  means  any  male  deer. 

Bull  means  any  male  moose,  caribou, 
or  musk  oxen. 

Closed  season  means  the  time  when 
wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  life. 


Designated  hunter  means  a  Federally 
qualified,  licensed  himter  who  may  take 
all  or  a  portion  of  another  Federally 
qualified,  licensed  hunter's  harvest 
limit(s)  only  under  situations  approved 
by  the  Board. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and,  those  parts 
of  black  bear,  brown  and  grizzly  bear, 
Cctribou,  deer,  mountain  goat,  moose, 
musk  oxen,  and  E)all  sheep  that  are 
typically  used  for  human  consumption 
which  are:  the  meat  of  the  ribs,  neck, 
brisket,  front  quarters  as  far  as  the 
juncture  of  the  humerus  and  radius-ulna 
(elbow),  hindquarters  as  far  as  the  distal 
joint  (bottom)  of  the  tibia-fibula  (hock) 
and  that  portion  of  the  animal  between 
the  front  and  hindquarters;  however, 
edible  meat  of  species  Usted  above  does 
not  include:  meat  of  the  head,  meat  that 
has  been  damaged  and  made  inedible  by 
the  method  of  taking,  bones,  sinew,  and 
incidental  meat  reasonably  lost  as  a 
result  of  boning  or  close  trimming  of  the 
bones,  or  viscera. 

Federally-qualified  subsistence  user 
means  a  rural  Alaska  resident  qualified 
to  harvest  fish  or  wildlife  on  Federal 
public  lands  in  accordance  with  the 
Federal  Subsistence  Management 
Regulations  in  this  part. 

Fifty-inch  (50-inch)  moose  means  a 
bull  moose  with  an  antler  spread  of  50 
inches  or  more. 

Full  curl  horn  means  the  horn  of  a 
Dell  sheep  ram;  the  tip  of  which  has 
grown  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuli. 

Furbearer  means  a  beaver,  coyote, 
arctic  fox,  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat.  river  (land)  otter,  red 
squirrel,  flying  squirrel,  ground  squirrel, 
marmot,  wolf  or  wolverine. 

Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  ruffed  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  (commonly  called 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 


Harvest  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 
any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  occurs. 

Highway  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
p>eople  residing  in  the  same  residence. 

Hunting  means  the  taking  of  wildlife 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  hunting 
license. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot,  Alaska 
marmot,  and  the  woodchuck. 

Motorized  vehicle  means  a  motor- 
driven  land,  air  or  water  conveyance. 

Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping;  an  open  season  includes  the 
first  and  last  days  of  the  prescribed 
season  period. 

Otter  means  river  or  land  otter  only, 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  by 
registration  or  other  means. 

Poison  means  any  substance  which  is 
toxic,  or  poisonous  upon  contact  or 
ingestion. 

Possession  means  having  direct 
physical  control  of  wildlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 

Ram  means  a  male  Dall  sheep. 

Registration  permit  means  a  permit 
which  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  specified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
announced  date  and  continues 
throughout  the  open  season,  or  until  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
order  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
50  CFR  100.17  and  36  CFR  242.17. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
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authorized  representative  of  the  ADF&G; 
sealing  includes  collecting  and 
recording  information  about  the 
conditions  under  which  the  animal  was 
harvested,  and  measurements  of  the 
specimen  submitted  for  sealing,  or 
surrendering  a  specific  portion  of  the 
animal  for  biological  information. 

Seven-eighths  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grown  through  seven-eights 
(315  degrees)  of  a  circle,  described  by 
the  outer  surface  of  the  horn,  as  viewed 
from  the  side,  or  with  both  horns 
broken. 

Skin,  hide,  pelt  or  fur  mean  any 
tanned  or  untanned  external  covering  of 
an  animal's  body;  excluding  bear.  The 
skin,  hide,  fur  or  pelt  of  a  bear  shall 
mean  the  entire  external  covering  with 
claws  attached. 

Spike-fork  moose  means  a  bull  moose 
with  only  one  or  two  tines  on  either 
antler;  male  calves  are  not  spike-fork 
bulls. 

Take  or  Taking  means  to  pursue, 
hunt,  shoot,  trap,  net,  capture,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 
inch. 

Transportation  means  to  ship, 
convey,  carry  or  transport  by  any  means 
whatever,  and  deliver  or  receive  for 
such  shipment,  conveyance,  carriage,  or 
transportation. 

Trapping  means  the  taking  of 
furbearers  within  established  trapping 
seasons  and  with  a  required  trapping 
license. 

Unclassified  wildlife  or  unclassified 
species  means  all  species  of  animals  not 
otherwise  classified  by  the  definitions 
in  this  paragraph  (a),  or  regulated  under 
other  Federal  law  as  listed  in  paragraph 
(i)  of  this  section. 

Ungulate  means  any  species  of  hoofed 
mammal,  including  deer,  caribou, 
moose,  mountain  goat,  Dall  sheep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU,  and 
collectively  listed  in  this  section  as 
Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  ungulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  carcass  or  part 
thereof. 

(b)  Wildlife  may  be  taken  for 
subsistence  uses  by  any  method,  except 
as  prohibited  in  this  section  or  by  other 
Federal  statute.  Taking  wildlife  for 
subsistence  uses  by  a  prohibited  method 
is  a  violation  of  this  pvt.  Seasons  are 


closed  unless  opened  by  Federal 
regulation.  Hunting  or  trapping  during  a 
closed  season  or  in  an  area  closed  by 
this  part  is  prohibited. 

(1)  Except  for  special  provisions 
found  at  paragraphs  (k)(l)  through  (26) 
of  this  section,  the  following  methods 
and  means  of  taking  vtdldlife  for 
subsistence  uses  are  prohibited: 

(i)  Shooting  from,  on,  or  across  a 
highway; 

(ii)  Using  any  poison; 

(iii)  Using  a  helicopter  in  any  manner, 
including  transportation  of  individuals, 
equipment  or  wildlife;  however,  this 
prohibition  does  not  appiy  to 
transportation  of  an  individual,  gear,  or 
wildlife  during  an  emergency  rescue 
operation  in  a  life  threatening  situation; 

(iv)  Taking  wildhfe  from  a  motorized 
land  or  air  vehicle,  when  that  vehicle  is 
in  motion  or  from  a  motor-driven  boat 
when  the  boat's  progress  from  the 
motor's  power  has  not  ceased; 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(vi)  Using  or  being  aided  by  use  of  a 
machine  gun,  set  gun,  or  a  shotgun 
larger  than  10  gauge; 

(vii)  Using  a  firearm  other  than  a 
shotgiui,  muzzle-loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  that — 

(A)  An  individual  in  possession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  and  wolverine; 

(B)  Only  a  muzzle-loading  rifle  of  .54- 
caliber  or  larger,  or  a  .45-caliber  muzzle- 
loading  rifle  with  a  250-grain,  or  larger, 
elongated  slug  may  be  used  to  take 
brown  bear,  black  bear,  moose,  musk 
oxen  and  mountain  goat; 

(viii)  Using  or  being  aided  by  use  of 
a  pit,  fire,  artificial  light,  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  conventional  steel  trap  with  a 
jaw  spread  over  nine  inches,  or  conibear 
style  trap  with  a  jaw  spread  over  11 
inches: 

(ix)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  vahd 
hunting  license  may  use  nets  and  snares 
to  take  unclassified  wildlife,  ptarmigan, 
grouse,  or  hEires;  and,  individuals  in 
possession  of  a  valid  trapping  license 
may  use  snares  to  take  furbearers; 

(x)  Using  a  trap  to  take  ungulates  or 
bear; 

(xi)  Using  hooks  to  physically  snag, 
impale  or  otherwise  take  wildlife; 
however,  hooks  may  be  used  as  a  trap 
drag; 

(xii)  Using  a  crossbow  in  any  area 
restricted  to  hunting  by  bow  and  arrow 
only  to  take  ungulates,  bear,  wolf  or 
wolverine; 


(xiii)  Taking  of  ungulates,  bear,  wolf, 
or  wolverine  vdth  a  bow,  unless  the  bow 
is  capable  of  casting  a  7/8  inch  wide 
broadhead-tip{}ed  arrow  at  least  175 
yards  horizontally,  and  the  arrow  and 
broadhead  together  weigh  at  least  one 
ounce  (437.5  grains); 

(xiv)  Using  oait  for  taking  ungulates, 
bear,  wolf,  or  wolverine;  except,  bait 
may  be  used  to  take  wolves  and 
wolverine  with  a  trapping  license,  and, 
bait  may  be  used  to  take  black  bears 
with  a  hunting  license  as  authorized  in 
Unit-specific  regulations  at  paragraphs 
(k)(l)  through  (26)  of  this  section. 
Baiting  of  black  bears  is  subject  to  the 
following  restrictions: 

(A)  No  person  may  establish  a  black 
bear  bait  station  unless  he  or  she  first 
registers  the  site  with  ADF&G; 

(B)  A  p>erson  using  bait  shall  clearly 
mark  the  site  with  a  sign  reading  "black 
bear  bait  station"  that  also  displays  the 
person's  hunting  license  number  and 
ADF&G  assigned  number; 

(C)  Only  biodegradable  materials  may 
be  used  for  bait;  only  the  head,  bones, 
viscera,  or  skin  of  legally  harvested  fish 
and  wildlife  may  be  used  for  bait; 

(D)  No  person  may  use  bait  within 
one-quarter  mile  of  a  publicly 
maintained  road  or  trail; 

(E)  No  person  may  use  bait  within  one 
mile  of  a  house  or  other  permanent 
dwelling,  or  within  one  mile  of  a 
developed  campground,  or  developed 
recreational  facility; 

(F)  A  person  using  bait  shall  remove 
Utter  and  equipment  from  the  bait 
station  site  when  hunting  is  completed; 

(G)  No  person  may  give  or  receive 
remuneration  for  the  use  of  a  bait 
station,  including  barter  or  exchange  of 
goods; 

(H)  No  person  may  have  more  than 
two  bait  stations  with  bait  present  at  any 
one  time; 

(xv)  Taking  swimming  ungulates, 
bear,  wolves  or  wolverine; 

(xvi)  Taking  or  assisting  in  the  taking 
of  ungulates,  bear,  wolves,  wolverine,  or 
other  furbearers  before  3:00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commercial 
aircraft);  however  this  restriction  does 
not  apply  to  subsistence  taking  of  deer, 

(xviij  "Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(s). 

(2]  Wildlife  taken  in  defense  of  Ufe  or 
prop>erty  is  not  a  subsistence  use; 
wildlife  so  taken  is  subject  to  State 
regulations. 

(3)  The  following  methods  and  means 
of  trapping  furbearers,  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  license  are  prohibited,  in 
addition  to  the  prohibitions  listed  at 
paragraph  (b)(1)  of  this  section: 
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(i)  Disturbing  or  destroying  a  den, 
except  that  any  muskrat  pushup  or 
feeding  house  may  be  disturbed  in  the 
course  of  trapping; 

(ii)  Disturbing  or  destroying  any 
beaver  house; 

(iii)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
firearms  may  be  used  in  certain  Units 
with  established  seasons  as  identified  in 
Unit-specific  regulations  found  in  this 
subpart; 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-ei^ths  inches  during  any  closed 
mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net,  or  fish  trap  (except  a 
blackfish  or  fyke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person; 

(vii)  Taking  or  assisting  in  the  taking 
of  furbearers  by  firearm  before  3:00  a.m. 
on  the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  furbearers  caught  in 
a  trap  or  snare. 

(c)  Possession  and  transportation  of 
wildlife.  (1)  Except  as  specified  in 
paragraphs  (c)(3)(ii)  or  (c)(4)  of  this 
section,  or  as  otherwise  provided,  no 
person  may  take  a  species  of  wildlife  in 
any  Unit,  or  portion  of  a  Unit,  if  that 
person's  total  take  of  that  species 
already  obtained  anywhere  in  the  State 
under  Federal  and  State  regulations 
equals  or  exceeds  the  harvest  limit  in 
that  Unit. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  established 
community  harvest  limit  for  that  species 
counts  toward  the  community  harvest 
limit  for  that  species.  Except  for  wildUfe 

taken  pursuant  to  § .6(f)(3)  or  as 

otherwise  provided  fcr  by  this  Part,  an 
animal  taken  as  part  of  a  community 
harvest  limit  counts  toward  every 
community  member's  harvest  limit  for 
that  species  taken  under  Federal  or  State 
of  Alaska  regulations. 

(3)  Harvest  limits,  (i)  Harvest  limits, 
including  those  related  to  ceremonial 
uses,  authorized  by  this  section  and 
harvest  limits  established  in  State 
regulations  may  not  be  accumulated. 

(ii)  Wildlife  taken  by  a  designated 
hunter  for  another  person  pursuant  to 
§_-6(f)(2),  counts  toward  the 
individual  harvest  limit  of  the  person 
for  whom  the  wildlife  is  taken. 

(4)  The  harvest  Umit  specified  for  a 
trapping  season  for  a  species  and  the 
harvest  limit  set  for  a  hunting  season  for 
the  same  species  are  separate  and 


distinct.  This  means  that  a  person  who 
has  taken  a  harvest  limit  for  a  particular 
species  under  a  trapping  season  may 
take  additional  animals  under  the 
harvest  limit  specified  for  a  hunting 
season  or  vice  versa. 

(5)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  limit  of  one  brown/gri^y  bear 
per  year  counts  against  a  one  brown/ 
^izzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units;  an 
individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 

(6)  A  narvest  limit  applies  to  the 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  limits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(7)  Unless  otnerwise  provided,  any 
person  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
names  and  addresses  of  persons  who 
gave  and  received  wildlife,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identi^cation  of  species  transferred. 
Where  a  quaUfied  subsistence  user  has 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 

in  accordance  with  § .6,  the  permit 

shall  be  furnished  in  place  of  a  signed 
statement. 

(8)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildUfe  on 
behalf  of  another  rural  Alaska  resident 

in  accordance  with  § .6,  shall 

promptly  deliver  the  wildlife  to  that 
rural  Alaska  resident. 

(9)  No  person  may  possess,  transport, 
give,  receive  or  barter  wildlife  that  was 
taken  in  violation  of  Federal  or  State 
statutes  or  a  regulation  promulgated 
thereunder. 

(10)  Evidence  of  sex  and  identity,  (i) 
If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  no  person  may 
possess  or  transport  a  harvested  sheep 
unless  both  horns  accompany  the 
animal. 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  no  person  may 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal; 
however,  this  paragraph  (c)(10)(ii)  does 
not  apply  to  the  carcass  of  an  ungulate 
that  has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the 
location  where  it  is  to  be  consiimed. 


(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  no  person  may  possess  or 
transport  the  moose  carcass  or  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  A  person  possessing 
a  set  of  antlers  with  less  than  the 
required  number  of  brow  tines  on  one 
antler  shall  leave  the  antlers  naturally 
attached  to  the  unbroken,  uncut  skull  . 
plate;  however,  this  paragraph 
(c)(10)(iii)  does  not  apply  to  a  moose 
carcass  or  its  parts  that  have  been 
butchered  and  placed  in  storage  or 
•  otherwise  prepared  for  consumption 
after  arrival  at  the  place  where  it  is  to 
be  stored  or  consumed. 

(11)  All  edible  meat  from  caribou  and 
moose  harvested  in  Units  9(B),  17  and 
19(B)  prior  to  October  1  must  remain  on 
the  bones  of  the  front  quarters  and  hind 
quarters  until  the  meat  is  removed  &om 
the  field  or  is  processed  for  human 
consumption. 

(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time, 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  animal  was  taken.  Any 
ear  tag,  collar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 
hide  until  it  is  sealed,  if  seaUng  is 
required;  in  all  cases,  any  identification 
equipment  must  be  returned  to  the 
ADF&G  or  to  an  agency  identified  on 
such  equipment. 

(e)  Sealing  of  bear  skins  and  skulls.  (1) 
Sealing  requirements  for  bear  shall 
apply  to  brown  bears  taken  in  all  Units, 
except  as  specified  below,  and  black 
bears  of  all  color  phases  taken  in  Units 
1-7, 11-17,  and  20. 

(2)  No  person  may  possess  or 
transport  from  Alaska,  the  untaimed 
skin  or  skull  of  a  bear  unless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADF4G  in 
accordance  with  State  or  Federal 
regulations,  except  that  the  skin  and 
skull  of  a  brown  bear  taken  under  a 
registration  permit  in  the  Western 
Alaska  Brown  Bear  Management  Area, 
the  Northwest  Alaska  Brown  Bear 
Management  Area,  Unit  5,  or  Unit  9(B) 
need  not  be  sealed  unless  removed  from 
the  area. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADF&G  has 
removed  a  rudimentary  premolar  tooth 
from  the  skull  and  sealed  both  the  skull 
and  the  skin;  however,  this  provision 
shall  not  apply  to  brown  bears  taken 
within  the  Western  Alaska  Brown  Bear 
Management  Area,  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
Unit  5,  or  Unit  9(B)  which  are  not 
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removed  from  the  Management  Area  or 
Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  no  person  may 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  first  be  sealed  by  an 
ADF&G  representative  in  Bethel. 
Dillingham,  or  McGrath;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(iii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Northwestern  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area  or  presented  for  commercial 
tanning  wathin  the  Management  Area,  it 
must  first  be  sealed  by  an  ADF&G 
representative  in  Barrow,  Fairbanks, 
Galena.  Nome,  or  Kotzebue;  at  the  time 
of  sealing,  the  ADF&G  representative 
shall  remove  and  retain  the  skin  of  the 
skull  and  front  claws  of  the  bear. 

(iv)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  5  is  removed  from  the  area,  it 
must  first  be  sealed  by  an  ADF&G 
representative  in  Yakutat;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(4)  No  person  may  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  seaUng  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(f)  Sealing  of  beaver,  lynx,  marten, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  from  Alaska 
the  untanned  skin  of  a  marten  taken  in 
Units  1-5,  7.  13(E).  and  14-16  or  the 
untanned  skin  of  a  beaver,  lynx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  state,  unless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 

(1)  Any  wolf  taken  in  Unit  2  must  be 
sealed  on  or  before  the  30th  day  after 
the  date  of  taking. 

(2)  The  radius  and  ulna  of  the  left 
foreleg  must  remain  naturally  attached 
to  the  hide  of  any  wolf  taken  in  Units 
1-5  until  the  hide  is  sealed. 

(g)  A  person  who  takes  a  species 
listed  in  paragraph  (f)  of  this  section  but 
who  is  unable  to  present  the  skin  in 
person,  must  complete  and  sign  a 
temporary  sealing  form  and  ensure  that 
the  completed  temporary  sealing  form 
and  skin  are  presented  to  an  authorized 
representative  of  ADF&G  for  sealing 
consistent  with  requirements  listed  in 
paragraph  (0  of  this  section. 


(h)  Utilization  of  wildlife.  (1)  No 
person  may  use  wildlife  as  food  for  a 
dog  or  furbearer,  or  as  bait,  except  for 
the  following: 

(i)  The  hide,  skin,  viscera,  bead,  or 
bones  of  v^ldlife; 

(ii)  The  skiiuied  carcass  of  a  furbearer; 

(iii)  Squirrels,  hares  (rabbits),  grouse 
and  ptarmigan;  however,  the  breast  meat 
of  grouse  and  ptarmigan  may  not  be 
used  as  animal  food  or  bait; 

(iv)  Unclassified  wildlife. 

(2)  A  person  taking  wildlife  for 
subsistence  shall  salvage  the  following 
parts  for  human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  lynx,  marten,  mink,  weasel 
or  otter; 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
brown  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
Management  Areas  and  Units  5  and  9(B) 
need  not  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 
black  bear; 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  beaver, 
muskrats.  or  unclassified  wildlife. 

(3)  Failure  to  salvage  edible  meat  of 
ungulates,  bear,  or  grouse  and  ptarmigan 
is  prohibited. 

(4)  Failure  to  salvage  the  adible  meat 
may  not  be  a  violation  if  such  failure  is 
caused  by  circimistances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wildlife,  unanticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal. 

(i)  The  regulations  found  in  this 
section  do  not  apply  to  the  subsistence 
taking  and  use  of  wildlife  regulated 
pursuant  to  the  Fur  Seal  Act  of  1966  (80 
Stat.  927,  16  U.S.C.  1187).  the 
Endangered  Species  Act  of  1973  (87 
Stat.  884,  16  U.S.C.  1531-1543).  the 
Marine  Mammal  Protection  Act  of  1972 
(86  Stat.  1027;  16  U.S.C.  1361-1407), 
and  the  Migratory  Bird  Treaty  Act  (40 
Stat.  755;  16  U.S.C.  703-711).  or  any 
amendments  to  these  Acts.  The  taking 
and  use  of  wildlife,  covered  by  these 
Acts,  will  conform  to  the  specific 
provisions  contained  in  these  Acts,  as 
amended,  and  any  implementing 
regulations. 

(j)  Rural  residents,  non-rural 
residents,  and  nonresidents  not 
specifically  prohibited  by  Federal 
regulations  from  hunting  or  trapping  on 
pubUc  lands  in  an  area,  may  hunt  or 
trap  on  public  lands  in  accordance  with 
the  appropriate  State  regulations. 

(k)  Unit  regulations.  Subsistence 
taking  of  unclassified  wildlife,  all 
squirrel  species,  and  marmots  is 
allowed'in  all  Units,  without  harvest 
limits,  for  the  period  of  July  1-June  30. 
Subsistence  taking  of  wildlife  outside 


established  Unit  seasons,  or  in  excess  of 
the  estabUshed  Unit  harvest  limits,  is 
prohibited  unless  otherwise  modified  by 
subsequent  regulation.  Taking  of 
wildlife  under  State  regulations  on 
public  lands  is  permitted,  except  as 
otherwise  restricted  at  paragraphs  (k)(l) 
through  (26)  of  this  section.  Additional 
Unit-specific  restrictions  or  allowances 
for  subsistence  taking  of  wildlife  are 
identified  at  paragraphs  (k)(l)  through 
(26)  of  this  section. 

(1)  Unit  1.  Unit  1  consists  of  all 
mainland  drainages  from  Dixon 
Entrance  to  Cape  Fairweather,  and  those 
islands  east  of  the  center  line  of 
Clarence  Strait  from  Dixon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephens  Passage  and  Lyim  Canal  north 
of  Taku  Inlet: 

(i)  Unit  1(A)  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding  all  drainages  of  Ernest 
Sound: 

(ii)  Unit  1(B)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay,  and  including  the 
islands  east  of  the  center  Unes  of 
Frederick  Soimd.  Dry  Strait  (between 
Sergief  and  Kadin  Islands),  Eastern 
Passage,  Blake  Channel  (excluding 
Blake  Island),  Ernest  Sound  and  Seward 
Passage; 

(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Chichagof  Island  and  south  of  the 
latitude  of  Eldred  Rock,  excluding 
drainages  into  Farragut  Bay; 

(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Bemers  Bay; 

(v)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildUfe  for  subsistence  uses; 

(B)  Unit  1(A)— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
bom  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear; 

(C)  Unit  KB)— the  Anan  Creek 
drainage  within  one  mile  of  Anan  Creek 
dovrastream  from  the  mouth  of  Anan 
Lake,  including  the  area  within  a  one 
mile  radius  from  the  mouth  of  Anan 
Creek  Lagoon,  is  closed  to  the  taking  of 
black  bear  and  brown  bear; 

P)  Unit  1(C): 
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(1)  The  area  within  one- fourth  mile  of 
Mendenhall  Lake,  the  U.S.  Forest 
Service  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  huntine; 

(2)  The  area  ofMt.  Bullard  bounded 
by  the  Mendenhall  Glacier,  Nugget 
Creek  from  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Goat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the 
taking  of  moimtain  goat; 

(vi)  In  Unit  1(C),  Juneau  area,  the 
trapping  of  furbearers  for  subsistence 
xises  is  prohibited  on  the  following 
public  lands: 

(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(B)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center; 

(C)  That  area  within  the  U.S.  Forest 
Service  Mendenhall  Glacier  Recreation 
Area; 

(P)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 


U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail.  Windfall  Lake  Trail, 
Peterson  Lake  Trail,  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail,  Outer  Point 
Trail,  Dan  MoUer  Trail,  Perseverance 
Trail,  Granite  Creek  Trail.  Mt.  Roberts 
Trail  and  Nelson  Water  Supply  Trail, 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail; 
(vii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  himt  black 
bear  in  Units  1(A),  1(B).  and  1(D) 
between  April  15  and  Jime  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches.  is  authorized  in  Units  1 — 5 
provided  that: 

(1)  The  {>erson  organizing  the 
reUgious  ceremony,  or  d^ignee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nat\u«  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur; 


{2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(3)  Each  person  who  takes  wildlife 
imder  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  he  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  A  Federally-qualified  subsist«ice 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  commimity 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear  2  bears,  no  more  ttian  one  may  be  a  blue  or  glacier  bear  

Brown  Bear  ^  bear  ev«ry  four  regulatory  years  t}y  State  registration  permit  only 


ueer: 

Unit  1  (A) — 4  antlered  deer  

Unit  1(B>— 2  antlered  deer  „ „ „ _ 

Unit  1(C)— 4  deer,  however,  antlerless  deer  may  be  taken  only  from  Sept  15-Oec.  31  „ _ 

Goat 

Unit  1(A) — Revittagigedo  Island  only 

Unit  1  (B) — triat  portion  nortfi  of  LeConte  Bay.  1  goat  by  State  registration  permit  only;  ttie  taking  of  kkls  or  nannies 
accompanted  by  kids  is  prohitjrted. 

Unit  1  (B) — that  portion  between  LeConte  Bay  and  the  North  Fork  of  Bradfiekj  River/Canal.  2  goats;  a  State  registra- 
tion permrt  will  be  required  for  the  taking  of  the  first  goat  arxJ  a  Federal  registration  permit  for  ttie  taking  of  a  sec- 
ond  goat  the  taking  of  kids  or  nannies  accompanied  by  kkjs  is  prohit)ited. 

Unit  1(A)  and  Unit  1(B) — Remainder — 2  goats  by  State  registration  permit  only  

Unit  1(C) — ttiat  portion  draining  into  Lynn  Canal  and  Stephens  Passage  between  Antler  River  arxj  Eagle  Glacier 
arxl  River,  arxJ  all  drainages  of  the  Chilkat  Range  south  of  ttie  Endicott  River — 1  goat  t>y  State  registration  permit 
only. 

Unit  1  (C) — ttiat  portkin  draining  into  Stephens  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and  Taku 
Glacier. 

Remainder  of  Unit  1(C) — 1  goat  by  State  registratkxi  permit  only 

Unit  1  (D) — ttiat  portion  lying  north  of  ttie  Katzehin  River  and  norttieast  of  ttie  Haines  highway — 1  goat  by  State  reg- 
istratkxi permit  only. 

Unit  1(D)— that  portk)n  lying  between  Taiya  Inlet  and  River  and  ttie  White  Pass  arxl  Yukon  Railroad  

Remainder  of  Unit  1(D)-— 1  goat  by  State  registratkxi  permrt  only 

Moose: 

Unit  1(A)— 1  antlered  bull  

Unrt  1  (B)  1  anUered  bull  with  spike-fork  or  50-inch  antlers  or  3  or  more  txow  tines  on  either  antler,  by  State  registra- 
tkxi permrt  only. 

Unrt  1(C),  ttiat  portion  south  of  Point  Hobart  including  all  Port  Houghton  drainages — 1  antlered  bull  with  sptke-fork  or 
50-inch  antlers  or  3  or  more  brow  tines  on  erther  antler,  by  State  registration  permrt  only. 

Remainder  of  Unrt  1(C) — excluduig  drainages  of  Bemers  Bay— l  antlered  txjll  by  State  registratkxi  permit  only 

Unrt  1(D)  „ 


SepL  1-June  30. 
Sept  15-Dec.31. 
Mar.  15-May31. 

Aug.  1-0e&31. 
Aug.  1-Oec.  31. 
Aug.  l-Oec.31. 

No  open  season. 
Aug.  1-Oec.  31. 

Aug.  1-Oec.  31. 


Aug.  1-Oec.  31. 
Oct.  1-Nov.  30. 


No  open  season. 

Aug.  1-f4ov.  30. 
Sept  15-Nov.  30. 

No  open  season. 
Aug.  1-Oec.  31. 

Sept  15-Oct  15. 
Sept  15-Oct.  15. 

Sept  15-Oct  15. 

Sept.  15-Oct.  15. 
No  open  season. 
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Harvest  limits 

Open  season 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross.  Black,  and  Silver  PtWBes)-.2  foxes 

Hare  (Snowshoe  and  Tundra):5  hares  per  day 

Lynx:  2  lynx  „ 

SepL  1-Apr.  30. 
Nov.  1-feb.  15. 
SepL  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Ktov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Wotf:  5  wolves „                                                                                              

Wolverine:  1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  in  possession 

Ptarmigan  (Rock,  Wi«ow,  and  White-tailed):  20  per  day.  40  in  possesskx) 

Trapping 

Beaver  Unit  1(A),  (B),  and  (C>— No  limit 

Coyote:  No  limit  

Fox,  Red  (inckjding  Cross.  Black,  and  Silver  Phases):  No  limit 

Lynx;  No  limit  ^ 

Marten:  No  Kmit 

Mink  and  Weasel:  No  Bmil 

Muskrat  No  Kmit  _ 

Otter  No  limit ..„ „ . 

Wolf:  No  limit 

Wolverine:  No  limil _ 


Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 


(2)  Unit  2.  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  center  lines  of  Sumner  Strait,  and 
east  of  the  longitude  of  the  western  most 
point  on  Warren  Island. 

(i)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1-5 
provided  that: 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 


the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur; 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

[3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  1 5  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 


[4]  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  vtWh  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  A  Federally-quahfied  subsistence 
user  (recipient)  may  designate  another 
Federally-qualiGed  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 

(ii)  (Reserved! 


Harvest  limits 


Open  season 


Hunting 


Black  Bear  2  bears,  no  nrwre  ttwn  one  may  be  a  blue  or  glacier  bev  „ 

Deer  4  deer;  however,  no  more  than  one  may  be  an  antJerless  deer.  Antlertess  deer  may  t»e  taken  only  during  ttie  pe- 
riod Oct.  15-Oec.  31  by  Federal  registration  permit  only. 

Coyote:  2  coyotes  „ _  ^_ 

Fox.  Red  (including  Cross,  Black,  and  Silver  Phases):  2  fM«i.  "!I!ZZ!!!!!!r.!."".I!I!!!Z!I™."IZ!!™.._Z"!."!.'."!™!!""'' 
Hare  (Snowshoe  and  Tundra):  5  hares  per  day  _ 

'  '  """""""'""""""■""'"■""•""•""•""■"■•••"••■"""••""•'■•""••••••••■•"••••••••••••••••••"••^•••••••••••••••••••••^•••••••••••■••••••••••••••.•••■•.••..MW,,,,, 

Wolf:  5  wolves 

Wolverirw:  1  wolvenne __^ 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  in  possession  "."!"I!1"!!!!!!!"!!!!."!...".™..  ~"  

Ptarmigan  (Rock,  Wilow,  and  While-tailed):  20  per  day,  40  in  possession _ 


SepL  I^June  30. 
Aug.  1-Oec.  31. 

SepL  1-Apr.  30. 

Nov.  1-Feb.  15. 
SepL  1-Apr.  30. 
Dec.  1-Feb.  15. 
Dec.  1-Mar.  31. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Trapping 


Beaver  No  limit „ ;_ 

Coyote:  No  limit  

Fox.  Red  (including  Cross.  Black,  and  Silver  Phases):  No  limit 

Lynx:  No  limit  

Marten:  No  limit . 

Mink  and  Weasel:  No  limit 

Muskrat  No  limit „..„ „ „ _ 


Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec  1-Feb.  15. 
Dec  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 


- 

/OL 
6  3 

ISS 
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Harvest  limrts 

Open  season 

Dec.  1-Feb.  15. 

Wolf:  No  limit - • 

Woivefine:  No  limit - - — 

Dec.  1-Mar.  31. 
Nov.  10-Apr.  30. 

(3)  Unit  3.  (i)  Unit  3  consists  of  all               (iii)  Unit-specific  regulations:                   practicable,  and  not  more  than  1 5  days 
islands  west  of  Unit  1(B).  north  of  Unit           (A)  Bait  may  be  used  to  hunt  black          after  the  harvest,  submit  a  written  report 
2  south  of  the  center  line  of  Frederick        bear  between  April  1 5  and  June  15;              to  the  appropriate  Federal  land 
Sound,  and  east  of  the  center  hne  of                (B)  Boats  may  not  be  used  to  take             managing  agency,  specifying  the 
Chatham  Strait  including  Coronation,          ungiilates,  bear,  wolves,  or  wolverine,         harvester's  name  and  address,  the 
Kuiu  Kupreanof  Mitkof,  7flrembo,             except  for  persons  certified  as  disabled;      number,  sex  and  species  of  wildlife 
Kashevarof.  Woronkofski.  EtoUn.                    (C)  The  taking  of  wildlife  outside  the       taken,  the  date  and  locations  of  the 
Wrangell  and  Deer  Islands.                           seasons  or  harvest  limits  provided  in           taking,  and  the  name  of  the  decedent  for 

(ii)  In  the  following  areas,  the  taking        this  part  for  food  in  traditional  religious      whom  the  ceremony  was  held; 
of  wildlife  for  subsistence  uses  is                 ceremonies  which  are  part  of  a  funerary          (4)  No  permit  or  harvest  ticket  is 
prohibited  or  restricted  on  public  lands:     or  mortuary  cycle,  including  memorial       required  for  taking  under  this  section; 

(A)  In  the  Petersburg  vicinity,  a  strip        potlatches.  is  authorized  in  Units  1-5          however,  the  harvester  must  be  an 
one-fourth  mile  wide  on  each  side  of  the     provided  that;                                                  Alaska  rural  resident  with  customary 

Crystal  Lake  campground  is  closed  to          religious  ceremony,  or  designee,  contact     the  harvesting  will  occur; 

the  taking  of  ungulates,  bear,  wolves            the  appropriate  Federal  land                             (D)  A  Federally-qualified  subsistence 

(B)  The  Petersburg  Creek  drainage  on       attempting  to  take  game  and  provides  to      Federally-qualified  subsistence  user  to 
Kupreanof  Island  is  closed  to  the  taking      the  appropriate  Federal  land  managing       take  deer  on  his  or  her  behalf  unless  the 
of  black  bears;                                                 agency  the  name  of  the  decedent,  the           recipient  is  a  member  of  a  community 

(C)  BUnd  Slough  draining  into                  nature  of  the  ceremony,  the  species  and      operating  imder  a  community  harvest 
Wrangell  Narrows  and  a  strip  one-fourth     number  to  be  taken,  the  Unit(s)  in  which     system.  The  designated  hunter  must 
mile  wide  on  each  side  of  Blind  Slough,      the  taking  will  occur;                                      obtain  a  designated  hunter  permit  and 
from  the  hunting  closure  markers  at  the          (2)  The  taking  does  not  violate                 must  return  a  completed  harvest  report, 
southernmost  portion  of  BUnd  Island  to      recognized  principles  of  fish  and                 The  designated  hunter  may  hunt  for  any 
the  himting  closure  markers  one  mile          wildlife  conservation;                                     number  of  recipients  but  may  have  no 
south  of  the  Blind  Slough  bridge,  are              (3)  Each  person  who  takes  wildlife          more  than  two  harvest  Umits  in  his/her 
closed  to  all  himting.                                    under  this  section  must,  as  soon  as              possession  at  any  one  time. 

1 
2 
4 

Harvest  limits 

Open  season 

JE 

Hunting 

%#    ^m 

qia>^  DAar-  O  KAar«    fv^  nwa  tfifln  nrm  mav  h»  fl  hliiA  or  oUad^f  bfidf                         

Sept.  1-Nlune  30. 

29 

Unit  3— Mitkof  Island,  Woewortski  Island,  Butten««xth  Islands,  and  that  portion  of  Kupreanof  Island  whicH  includes 
Undenborg  Peninsula  east  of  ttie  Portage  Bay/Duncan  Canal  Portage— 1  anttered  deer  by  State  registration  per- 
mit only;  however,  the  city  limits  of  Petersburg  and  Kupreanof  are  ckwed  to  hunting. 

Remainder  of  Unit  3 — 2  anttered  deer  - 

Moose:  Unit  3—1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  3  or  more  brow  tines  on  either  antler  by  State  reg- 
stratkjn  permit  only. 

Oct  15-Oct31. 

Aug.  1-Nov.  30. 
SepL  15-Oct.  15. 

Sept  1-Apr.  30. 

1998 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  2  foxes  

Hare  (Snowshoe  and  Tundra):  5  hares  per  day  - — 

Lvnx'  2  tvnx ~- _..„__^.......«~.........~™~™.~~.....~..~~~».™ .•— — ~.~- — •- — — ... ...~..~... 

Nov.  1-Feb.  15. 
SepL  1-Apr.  30. 
Dec.  1-feb.  15. 

Wolf:  5  wolves 

UVoK/ArinA'  1  woh/AfiTM                                                  „,...^„„.,««„,„m«....««,.— ——.....— .« 

Aug.  1-Apr.  30. 
Nov.  10-feb.  15. 

Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed):  5  per  day.  10  in  possession  

Ptarmigan  (Rock,  WiBow,  and  White-tailed):  20  per  day,  40  in  possession _ 

Aug.  1-May  15. 
Aug.  1-May  15. 

Trapping 

Beaver. 

Unit  3— Mitkof  Island  No  limit - — •• 

Unit  3— except  Mitkof  Island  No  limit 

Coyote:  No  limit  -™™.-~-... .....~ . 

Dec.  1-Apr.  15. 
Dec.  1-May  15. 
Dec.  1-Feb.  15. 

Fox,  Red  (including  Cross.  Black,  and  Silver  Phases):  No  limit 

Lynx:  No  limit  . '. — ~ — 

Marten;  No  Hmit 

Mirric  and  Weasel'  No  llrril                                                 ™.     ^_^......_«.    „„.».       ^m.....„^_«__........V-— •— 

Dec.  1-Feb.  15. 
Dec.  1-FiBb.  15. 
Dec.  1-Feb.  15. 

UMI 

Dec.  1-Feb.  15. 

Muskrat  No  limit — - • • 

Otter  No  limit           - — - • — - — 

Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 

Wolf-  No  limit — — — 

Nov.  lO-Apr.  30. 

Wolverine:  No  limit 

Nov.  lO.-Apr.  30. 
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(4)  Unit  4.  (i)  Unit  4  consists  of  all 
islands  south  and  west  of  Unit  1(C)  and 
north  of  Unit  3  including  Admiralty, 
Baranof,  Chichagof,  Yakobi,  Inian, 
Lemesurier,  and  Pleasant  Islands. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island)  including  all 
drainages  into  northwestern  "Seymour 
Canal  between  Staunch  Point  and  the 
southernmost  tip  of  the  unnamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay  including  Swan  and 
Windfall  Islands,  is  closed  to  the  taking 
of  bears; 

(B)  The  Salt  Lake  Closed  Area 
(Admiralty  Island)  including  all  lands 
within  one-fourth  mile  of  Salt  Lake 
above  Klutchman  Rock  at  the  head  of 
Mitchell  Bay,  is  closed  to  the  taking  of 
bears; 

(C)  Port  Althorp  Closed  Area 
(Chichagof  Island),  that  area  within  the 
Port  Althorp  watershed  south  of  a  line 
from  Point  Lucan  to  Salt  Chuck  Point 
(Trap  Rock),  is  closed  to  the  taking  of 
brown  bears; 

(D)  Northeast  Chichagof  Controlled 
Use  Area  (NECCUA)  consisting  of  all 
portions  of  Unit  4  on  Chichagof  Island 
north  of  Tenakee  Inlet  and  east  of  the 


drainage  divide  from  the  northwest 
point  of  Gull  Cove  to  Port  Frederick 
Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay,  is  closed 
to  the  use  of  any  motorized  land  vehicle 
for  brown  bear  hiuiting,  or  for  the  taking 
of  marten,  mink,  or  weasel, 
(iii)  Unit-specific  regulations: 

(A)  Boats  may  not  be  used  to  take 
bear,  wolves,  or  wolverine,  except  for 
persons  certified  as  disabled; 

(B)  A  Federally-quahfied  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behfdf  unless  the 
recipient  is  a  member  of  a  commimity 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  himt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  reUgious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1-5 
provided  that: 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 


the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur; 

[2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

[3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

[4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  Chichagof  Island  is  closed  to  the 
use  of  any  motorized  land  vehicle  for 
the  taking  of  marten,  mink,  and  weasel. 


Harvest  hmits 


Open  season 


Hunting 


Brown  Bear 

Unit  4 — Chichagof  Istand  south  and  west  ol  a  line  that  todows  the  crest  o(  the  island  from  Rock  Point  (58*  N.  lat., 
136"  21'  W.  long.),  to  Rodgers  Point  (57*  35'  N.  lat.,  135"  33'  W.  long.)  inchiding  Yakott  and  other  adiacent  is- 
lands; Baranof  Islarxj  south  and  wisst  o4  a  line  whk:h  foUows  the  crest  of  ttw  island  from  Nismeni  Point  (57*  34'  N. 
laL,  135°  25'  W.  long.),  to  the  entrance  of  Gut  Bay  (56°  44'  N.  lat.  134°  38'  W.  tong.)  indudkig  the  drainages  into 
Gut  Bay  and  including  Kruzof  arxj  ottier  adjacent  islands — 1  bear  every  four  regulatory  years  by  State  registration 
permit  only 
Unit  4 — that  portion  in  ttw  Norttieast  Chichagof  Controlled  Use  Area — 1  ttear  every  four  regutatory  years  by  State 

registratkxi  permit  only 
Remainder  of  Unit  4 — 1  bear  every  four  regulatory  years  tjy  State  registratkxi  permit  only 
Deer  6  deer,  however,  antlerless  deer  may  be  taken  only  from  Sept  1 5-Jan.  31 

Goat:  1  goat  t>y  State  registratkxi  permit  onty  _ „ „ .__>..>.^.^^..„..... -. 

Coyote:  2  coyotes  _.„.........^..^.....^.— ....^^>,...»....«..._......~............~...~.~ 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  2  foxes >_...........^.... ~. ....__.>.... ...~~. 

Hare  (Snowshoe  and  Tundra):  5  hares  per  day  .. — 

LyriA  .    £    ryriA     >•  ■--ij.ii.ijjn.injiiiimiiim«»m«j»««mm»ii»ii»n«iniminiiiitiiiT«iTT-trTtr-TttT'Tr-TTtTTT--T-ti-TTrT t-i--- --------—.-  —  —  —  --  —  -  —  —  ——--.--  —  —  — 

^Mr  CNT.     O    WfOfvOS    ••••■■•••■■■••■•■■■■■■>■•«■■■■>••••■•*•■•■••■•••*••>>•■•■■■■■■■«•■■■>■■■■■•■«•••>■■•••■■>•■«•■•••••••••»•■•■••••■••••••••••••«>•••••■•••••*••••••••••■•■•■••••••■■••>••••■ 

Wdverine:  1  wolverine — — 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  in  possession 
Ptarmigan  (Rock,  Willow,  arxj  White-tailed):  20  per  day,  40  in  possession 


Sept  15-^)ec31. 
Mar.  15-May31. 


Mar.  15-May  20. 
Sept  15-Oec.31. 
Mar.  15-May  20. 
Aug.  1-Jan.  31. 
Aug.  1-Oec.  31. 
Sept  1-Apr.  30. 
Nov.  1-feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-feb.  15. 
Aug.  1-Apr.  30. 
Ntov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  I.-May  15. 


Trapping 


Beaver 

Unit  4— that  portion  east  of  Chattiam  Strait— ^k)  Imit 

Remainder  of  Unit  4  

Coyote:  No  limit  

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  Ho  limit 

Lynx:  No  limit  ~ ~ - — 

Marten: 

Unit  4 — Chk^hagof  lslar>d — No  limit * „ - 

Remainder  of  Unit  4— No  limit .._ 

Mink  and  Weasel: 

Unit  4 — ChKhagof  Island — No  limit 

Remainder  of  Unit  4 — No  limit _...... 


Dec.  I-May  15. 
No  open  season. 
Dec.  1-Feb.  15. 
Dec  1-Feb.  15. 
Dec.  1-feb.  15. 

Dec.  l-0ec31. 
Dec.  1-feb.  15. 

Dec.  I-Dec.31. 
Dec.  1-feb.  15. 
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Harvest  limrts 


Muskrat  No  limit  ... 

Otter  No  limit 

Woif:  No  limit „ 

Woiverine:  No  limit 


Open  season 


Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 


(5)  Unit  5.  (i)  Unit  5  consists  of  all 
Gulf  of  Alaska  drainages  and  islands 
between  Cape  Fairweather  and  the 
center  line  of  Icy  Bay,  including  the 
Guyot  Hills: 

(A)  Unit  5(A)  consists  of  all  drainages 
east  of  Yakutat  Bay.  Disenchantment 
Bay,  and  the  eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 

(B)  Unit  5(B)  consists  of  the  remainder 
of  Unit  5. 

(ii)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  himt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  Unit  5  is  open  to  brown  bear 
hunting  by  Federal  registration  permit 
in  lieu  of  a  State  metal  locking  tag;  no 
State  metal  locking  tag  is  reqiiired  for 
taking  a  brown  beaj  in  Unit  5,  provided 


that  the  hunter  has  obtained  a  Federal 
rerastration  permit  prior  to  himting; 

P)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  Umits  provided  in 
this  j)art  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial   . 
poUatches,  is  authorized  in  Units  1-5 
provided  that: 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
natiuv  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur, 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(J)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 


managing  agency,  specifying  the 
harvester's  name  and  address,  the 
nimtiber,  sex  and  species  of  wildUfe 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occiu-; 

(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  or  moose  on  his  or  her  behalf 
unless  the  recipient  is  a  member  of  a 
community  operating  under  a 
community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limrts 


Open  season 


Hunting 


Black  Bear  2  bears,  rx)  more  ttian  one  may  he  a  btue  or  glacier  bear  — — • 

Bro*wi  Bear  1  bear  l)y  Federal  registration  permit  only  ~~~.~ 

Deer. 

Unit  5(A)— 1  buck  _»..« _.._.„..„..„_... — . — ._.....„_....™.—.—.....~-.™~™~..— —..-•••—— •— 

Unit5<B) 

Goat:  1  goat  by  Federal  registration  permit  only _ - 

MOOS6' 

Unit  5(A),  Nunatak  Bench— 1  moose  by  State  registration  permit  only.  The  season  wiB  be  ctosed  when  5  moose 

have  been  taken  from  the  Nunatak  Bench. 
Unit  5(A),  except  Nunatak  Bench— 1  antlered  bull  by  Federal  registration  permit  only.  The  season  will  be  ctosed 

wtien  60  antlered  bulls  have  been  taken  from  tt»  Unrt.  The  season  wiB  be  ckjsed  m  ttiat  portion  west  o(  the  Darv 

gerous  River  when  30  antlered  bulls  have  been  taken  in  that  area.  From  Od  15-OcL  21,  public  lands  will  be 

ctosed  to  taking  ol  rrxxjse,  except  by  rural  Alaska  reskJents  of  Unit  5(A). 
Unit  5(B)— 1  anttered  bull  by  State  registration  permit  only.  The  season  wiH  be  ctosed  when  25  antlered  bulls  have 

been  taken  from  the  entirety  of  Unit  5(B). 

Coyote:  2  coyotes  ~ - — 

Fox.  Red  (including  Cross.  Black  and  Silver  Ptiases):  2  loxes  ~ — -™~. • • 

Hare  (Snowshoe  and  Tundra);  5  hares  per  day  ~ 

Lynx:  2  lynx „„....„„„.„.-..„....™„.™„~.™_™_~...~.~...~..— .~-~~— 

Wolf:  5  wolves - - - • • 

Wolverine:  1  wolverine " — 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day.  10  in  possession  

Ptarmigan  (Rock,  WiHow,  and  White-tailed):  20  per  day,  40  in  possession 


Sept  l-xXine  30. 
SepL  1-May  31. 

Nov.  1-Nov.  30. 
No  open  season. 
Aug.  1->ian.31. 

Nov.  15-Feb.  15. 

Oct.  8-Nov.  15. 


SepL  1-Dec  15. 

Sept  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-*tey  15. 
Aug.  1-44ay  15. 


Trapping 


Beaver:  No  limit  

Coyote:  No  limrt  .- 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit  _ 

Marten:  No  limrt 

Mink  and  Weasel:  No  limrt 

Muskrat:  No  limit 


Nov.  10-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  10-Feb.  15. 
Dec.  1-Feb.  15. 
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Otter.  No  limit 

Wolt:  No  limit 

Wolverine:  No  limit 


Harvest  limits 


Open  season 


Nov.  10-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  lO-Apr.  30. 


(6)  Unit  6.  (i)  Unit  6  consists  of  all 
Gulf  of  Alaska  and  Prince  William 
Sound  drainages  from  the  center  line  of 
Icy  Bay  (excluding  the  Guyot  Hills)  to 
Cape  Fairfield  including  Kayak, 
Hinchinbrook,  Montague,  and  adjacent 
islands,  and  Middleton  Island,  but 
excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
excluding  the  Nellie  Juan  and  Kings 
River  drainages: 

(A)  Unit  6(A)  consists  of  Gulf  of 
Alaska  drainages  east  of  Palm  Point  near 
Katalla  including  Kanak,  Wingham,  and 
Kayak  Islands; 

(B)  Unit  6(B)  consists  of  Gulf  of 
Alaska  and  Copper  River  Basin 


drainages  west  of  Pahn  Point  near 
Katalla,  east  of  the  west  bank  of  the 
Copper  River,  and  east  of  a  hne  from 
Flag  Point  to  Cottonwood  Point; 

(C)  Unit  6(C)  consists  of  drainages 
west  of  the  west  bank  of  the  Copper 
River,  and  west  of  a  line  from  Flag  Point 
to  Cottonwood  Point,  and  drainages  east 
of  the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Orca  Inlet; 

(D)  Unit  6(D)  consists  of  the 
remainder  of  Unit  6. 

(ii)  For  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  lands; 

(A)  The  Goat  Mountain  goat 
observation  area,  which  consists  of  that 


portion  of  Unit  6(B)  bounded  on  the 
north  by  Miles  Lake  and  Miles  Glacier, 
on  the  south  and  east  by  Pleasant  Valley 
River  and  Pleasant  Glacier^  and  on  the 
west  by  the  Copper  River,  is  closed  to 
the  taking  of  mountain  goat; 

(B)  The  Heney  Range  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River,  is 
closed  to  the  taking  of  mountain  goat. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
be^  between  April  15  and  June  15; 

(B)  Coyotes  may  be  taken  in  Units 
6(B)  and  6(C)  with  the  aid  of  artificial 
lights. 


Han^est  Hmits 


Open  season 


Hunting 


BJack  Bear  1  bear  

Deer  4  deer,  however,  anderless  deer  may  be  taken  only  from  Oct  1-Oec  31 
Goats: 

Unit  6(A),  (B)— 1  goat  by  State  registration  permit  only  ...„ 

Unit  6(C) 


Unit  6(D)  (sutai^as  RG242.  RG244,  RG249,  RG266  and  RG252  on»y>— 1  goat  by  Federal  registration  pern*  on»y  .. 
In  each  of  ttie  Unit  6(D)  sut>areas,  goat  seasons  wiU  be  closed  wtien  harvest  limits  for  ttiat  sut>area  are  reactied. 
Harvest  quotas  are  as  foNows:  RG242— 2  goats,  RG244— 2  goats,  RG249— 2  goats,  RG266 — 4  goats,  RG252— 1 
goat. 

Unit  6(D)  (sutiareas  RG243  and  RG245)— The  taking  of  goats  is  prohibrted  on  all  pubUc  lands 

Coyote: 

Unit  6(A)  and  (D>— 2  coyotes  

Unit  6(B)— No  limit „„ 

Unit  6(C)— South  of  the  Copper  River  Highway  and  east  of  the  Heney  Range— No  liml 

Remainder  of  Unit  6(C)— No  limit „ „ 

Fox,  Red  (indudmg  Cross,  Black  and  Silver  Phases)  .. 

Hare  (Snowshoe  and  Tundra):  No  limit — „ . 

Wolf-  S  wvoInms  -~~.....— ...~... 

Wolverine:  1  wolverine „ 

Grotise  (Spruce,  Blue,  Ruffed,  and  Stiarp-taited):  5  per  day,  10  in  possesskm  

Ptarmtgan  (Rock.  Wiftow.  and  White-tailed):  20  per  day,  40  in  possession  


SepL  1-June30. 
Aug.  1-Dec.  31. 

Aug.  20-xJan.  31. 
No  open  seasoa 
Aug.  20-vJan.  31 . 


No  open  season. 

Sept  1-Apr.  30. 
July  l^une  30. 
July  1-June30. 
July  1-Oune  30. 
No  open  seasoa 
July  1-Oune  30. 
No  open  seasoa 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Trapping 


Beaver  20  beaver  per  season  _ 

Coyote: 

Unit  6(A),  (B)  and  (D)— No  Rmit  _ 

Unit  6(C)— South  of  the  Copper  River  Highway  and  east  of  the  Heney  Ranga— No  Bmit 

Remajnder  of  Unit  6(C) — No  limit _ . 

Fox,  Red  (including  Cross,  Black  arxj  Silver  Ptiases):  No  limit 

Lynx:  No  limit  ^ „ „ 

Marten:  No  limit 

Mink  ar>d  Weasel:  No  limit ..._. . . ^. . „„„ 

Muskrat;  No  limit 

Vii/tlvl  .     I^lv     III  I  lie      •■••■»■•••■•••••••••■•••>■•■•■•»•■•••••••>•••«»••••••••«•••■•*•■•■••••■■••*••••••«■••«•••••••••■•••«•■•••••*•••«•••.«*«•«*, 

woivonno.  no  httnI ...•••••. .«•••..•••.•..».«■■.•.■■■••• ........•••••..•.. ,..„ •..•, 


Dec.  1-IMar.  31. 

Nov.  10-Mar.  31. 
Nov.  1 0-Apr .  30. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Jaa  1-Feb.  15. 
Nov.  10->Jan.  31. 
Nov.  10-Oan.  31. 
Nov.  10-vJune  10. 
Nov.  10-Mar.  31 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(7)  Unit  7.  (i)  Unit  7  consists  of  Gulf 
of  Alaska  drainages  between  Ck»re  Point 


and  Clape  Fairfield  including  the  Nellie 
Juan  and  Kings  River  drainages,  and 


including  the  Kenai  River  drainage 
upstream  from  the  Russian  River,  the 
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drainages  into  the  south  side  of 
TiuTiagain  Ann  west  of  and  including 
the  Portage  Creek  drainage,  and  east  of 
150'  W.  long.,  and  all  Kenai  Peninsula 
drainages  east  of  150*  W.  long.,  from 
Tumagain  Ann  to  the  Kenai  River. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 


(A)  Kenai  Fjords  National  Park  is 
closed  to  all  subsistence  uses; 

{B)Yhe  Portage  Glacier  Closed  Area  in 
Unit  7,  which  consists  of  Portage  Creek 
drainages  between  the  Anchorage- 
Seward  Railroad  and  Placer  Creek  in 
Bear  Valley.  Portage  Lake,  the  mouth  of 
Byron  Creek,  Glacier  Creek  and  Byron 
Glacier,  is  closed  to  hunting;  however. 


grouse,  ptarmigan,  hares,  and  squirrels 
may  be  hunted  with  shotgxms  after 
September  1 . 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  Jxine  15; 
except  Resurrection  Creek  and  its 
tributaries. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


^Black  Bear  Unit  7—3  bears 
Moose: 


Unit  7,  that  portion  drajning  into  Kings  Bay— 1  bull  with  sptke-forV  or  50-inch  antlers  or  3  or  more  brow  tines  on  ei- 
ther antler  may  be  taken  tjy  the  convrxjnity  of  Chenega  Bay  and  also  by  the  comnmnity  of  Tatitlek.  PvAlic  lands 
are  dosed  to  the  takxig  of  moose  except  by  eiigibie  rural  residents. 

Unit  7,  Remainder — 

Coyote:  No  limit  ~..-~ — . ™~™ 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  

Hare  (Snowsnoe  and  Tundra):  No  limit «> • ~- — 

Wolt 

Unit  7— that  portKxi  within  the  Kenai  Natkxial  WiWUfe  Refuge— 2  wolvee 

Unit  7^Remainder — 6  wotves  ^ -~ ~ " 

Woh/erine:  1  vwjivenne ^ 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-taited):  15  per  day,  30  in  possessnn  .„ „ _... 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession  -... 


July  1-June30. 
August  10-SepL  20. 


No  open  season 
SepL  1-Apr.  30. 
Nov.  1-Feb.  15. 
July  1-June30. 

Aug.  10-Apr  30 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 


TrappJng 


Beaver  20  Beaver  per  season ~ - - 

Coyote:  No  limit  

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit  

Marten:  No  limit „..„..„-......™.....~...«.. _........ 

Mmk  and  Weasel:  No  limit . 

Muslvat  No  limit „_„...*.......•...— ~~--..~-~-—™——"". 

Otter  No  limit ....,» ".-~ — — ~— 

Wolf:  No  limit ~~~ — ~~ — — —• — ~— ••••• 

Wolvenr>e:  No  I 


Dec.  1-Mar.  31. 
Nov.  10-Feb.  28. 
Nov.  10-feb.  28. 
Jan.  1-Feb.  15. 
Nov.  10->Jan.  31. 
Nov.  IO-Jan.31. 
Nov.  10-May  15. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


(8)  Unit  8.  Unit  8  consists  of  all  islands  southeast  of  the  centerline  of  Shelikof  Strait  including  Kodiak,  Afognak, 
Whale,  Raspberry,  Shuyak.  Spruce,  Marmot,  Sitkalidak.  Amook.  Uganik.  and  Chirikof  Islands,  the  Trinity  Islands,  the 
Semidi  Islands,  and  other  adjacent  islands. 

(i)  A  firearm  may  be  used  to  take  beaver  with  a  trapping  license  in  Unit  8  from  Nov.  10 — Apr.  30. 

(ii)  A  Federally-qualified  subsistence  user  (recipient)  may  designate  another  Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the  recipient  is  a  member  of  a  community  operating  under  a  community  harvest 
system.  The  designated  himter  must  obtain  a  designated  himter  permit  and  must  return  a  completed  harvest  report. 
The  designated  hunter  may  himt  for  any  number  of  recipients  but  may  have  no  more  than  two  harvest  limits  in 
his/her  possession  at  any  one  time. 


Harvest  limits 


Open  season 


Hunting 


Brown  Bear  l  bear  by  Federal  registralion  permit  only.  Up  to  1  permit  may  be  issued  in  Akkjk;  n>  to  1  permit  may  be 
issued  in  Karluk;  up  to  3  permits  may  be  issued  in  Larsen  Bay;  up  to  2  permits  may  be  issued  in  OW  Hartxx;  up  to  2 
permits  may  be  issued  in  Ouzinkie;  and  up  to  2  permits  may  be  issued  in  Port  Lions. 

Unit  8— that  portion  of  Kodiak  Island  north  of  a  line  from  the  head  ot  Settlers  Cove  to  Crescent  Lake  (57*52'  N.  lat., 
152*58'  W.  long.),  and  east  of  a  line  from  the  outlet  of  Crescent  Lake  to  Mount  Ellison  Peak  and  from  Mount 
Ellison  Peak  to  Pokat  Point  at  Whale  Passage,  and  that  portkxi  of  Kodiak  Island  east  of  a  line  from  the  mouth  of 
Saltery  Creek  to  the  mouth  at  Elbow  Creek,  and  adjacent  small  islands  in  Chiniak  Bay— l  deer;  however, 
antlertess  deer  may  be  taken  only  from  Oct.25-Oct  31 . 
Unit  8— that  portkjn  of  Kodiak  Island  and  adjacent  islands  south  and  west  of  a  line  from  the  head  of  Tenw  Bay  to 
the  head  of  Vhe  south-western  most  arm  of  Ugak  Bay— 5  deer;  however,  anOerless  deer  may  be  taken  only  from 
Oct  1-Jaa  31. 
Remainder  of  Unit  8—6  deer  however,  antlertess  deer  may  be  taken  only  from  Oct  1^Jan.  31;  no  more  than  1 
antterless  deer  may  be  taken  from  Oct  1-Nov.  30. 
Elk:  Afognak  Island  above  mean  high  tide— 1  elk  per  househoW  by  Federal  registration  permit  only;  only  1  ale  in  posses- 
sion for  each  two  hunters  in  a  party.  Entry  for  ek  hunting  shall  be  from  marine  waters  only. 
Fox.  Red  (including  Cross,  Black  and  Si^er  Phases):  2  foxes  ...._ „ - - 


Dec.  1-Oec.  15. 
Apr.  1-May  15. 


Aug.  1-0ct.31. 


Aug.  1-Jan.  31. 

Aug.  1-Jan.  31. 
SepL  1-SepL  25 
Sept  1-Feb.  15. 
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Harvest  limits 


Open  season 


Hare  (Snowshoe  and  Tundra):  No  limit ^....^....^>^.,^^^-..«^.. 

Ptarmigan  (Rock,  Wrilow.  arxl  White-tailed):  20  per  day,  40  in  possession 


July  1-Jiir>e  30. 
Aug.  10-Apr.  30. 


Trapping 


Beaver  30  tjeaver  per  season  

Fox.  Red  (incltxjing  Cross,  Black  and  Silver  Ptiases):  No  limM 

Marten:  No  limit .<_.^„.......„„....._.._.,^....^..^___^.^ 

Mink  and  Weasel:  No  limit -» 


Nov.  10-Apf.  30. 
Nov.  10-Mar.  31. 
Nov.  10-dan.  31. 
Nov.  10-Jan.  31. 
Nov.  10-Oune  10. 
Nov.  lO-Oan.  31. 


n  season 


(9)  Unit  9.  (i)  Unit  9  consists  of  the 
Alaska  Peninsula  and  adjacent  islands 
including  drainages  east  of  False  Pass. 
Pacific  Ocean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage; 
drainages  into  the  south  side  of  Bristol 
Bay,  drainages  into  the  north  side  of 
Bristol  Bay  east  of  Etolin  Point,  and 
including  the  Sanak  and  Shumagin 
Islands: 

(A)  Unit  9(A)  consists  of  that  portion 
of  Unit  9  draining  into  Shelikof  Strait 
and  Cook  Inlet  between  the  southern 
boundary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Park  and  Preserve; 

(B)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage; 

(C)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve; 

(D)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  Port  Moller  to 
the  head  of  American  Bay  including  the 


Shumagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands; 

(E)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9. 

(ii)  In  the  following  areas,  the  taking 
of  wildhfe  for  subsistence  uses  is 
prohibited  or  restricted  on  pubhc  lands: 

(A)  Katmai  National  Park  is  closed  to 
all  subsistence  uses; 

(B)  The  use  of  motorized  vehicles, 
excluding  aircraft,  boats,  or 
snowmobiles  used  for  hunting  and 
transporting  a  hunter  or  harvested 
animal  parts,  is  prohibited  from  Aug 
1 — Nov.  30  in  the  Naknek  Controlled 
Use  Area,  which  includes  all  of  Unit 
9(C)  within  the  Naknek  River  drainage 
upstream  from  and  including  the  King 
Salmon  Creek  drainage;  however,  this 
restriction  does  not  apply  to  a  motorized 
vehicle  on  the  Naknek-King  Salmon, 
Lake  Camp,  and  Rapids  Camp  roads  and 
on  the  King  Salmon  Creek  trail,  and  on 
frozen  surfaces  of  the  Naknek  River  and 
Big  Creek; 

(C)  A  firearm  may  be  used  under  a 
trapping  license  to  take  beaver  in  Unit 


9CB)  from  April  1 — May  31  and  in  the 
remainder  of  Unit  9  from  April  1 — April 
30; 

(D)  In  Unit  9(B),  Lake  Clark  National 
Park  and  Preserve,  residents  of 
Nondalton,  lUanana,  Newhalen,  Pedro 
Bay,  and  Port  Alsworth,  may  hunt 
brown  bear  by  Federal  registration 
permit  in  lieu  of  a  resident  tag;  ten 
permits  will  be  available  with  at  least 
one  permit  issued  in  each  community 
but  no  more  than  five  permits  will  be 
issued  in  a  single  community;  the 
season  will  be  closed  when  four  females 
or  ten  bears  have  been  taken,  whichever 
occurs  first; 

(E)  Residents  of  Newhalen, 
Nondalton,  lUanma,  Pedro  Bay,  and  Port 
Alsworth  may  take  up  to  a  total  of  10 
bull  moose  in  Unit  9(B)  for  ceremonial 
purposes,  under  the  terms  of  a  Federal 
registration  permit  from  July  1  through 
June  30.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  a  local 
organization.  This  10  moose  limit  is  not 
cimiulative  with  that  permitted  for 
potlatches  by  the  State. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear:  3  bears  . . 

Brown  Bear 

Unit  9(B) — Lake  Clark  NatKxial  Park  and  Preserve — Rural  residents  ot  Nondalton,  iliamna,  Newtialen.  Pedro  Bay, 
and  Port  Alswortti  only — 1  bear  by  Federal  registratkxi  permit  only. 

Unit  9(B),  remainder— 1  bear  by  State  registratxxi  permit  only 

Unit  9(E) — 1  bear  by  Federal  registratk>n  permit  .^„..„.~^....~..~...„....„..„. ....„ 

Cantxxi: 

Unit  9(A) — 4  caribou:  however,  no  more  than  2  caritxxj  may  be  taken  Aug.  10-Sept.  30  and  no  more  than  1  caribou 

may  be  taken  Oct.  l-Nov.  30. 
Unit  9(C) — 4  caritxHi;  however,  no  more  than  1  may  be  a  cow,  no  more  than  2  caribou  may  be  taken  Aug.  lO^ov. 

30,  arxl  no  more  than  1  carix>u  may  be  taken  per  calendar  month  between  Dec.  1-War.  31. 

Unit  9(B) — 5  caribou;  however,  no  more  than  2  txills  may  be  taken  from  Oct.  1-Nov.  30  

Unit  9(D) — ctosed  to  all  hunting  of  caribou  

Unit  9(E) — that  portion  southwest  of  the  headwaters  of  Fireweed  and  Bluetierry  Creeks  (north  o(  Mt  VeniaminoO  to 

and  Including  tfie  Sandy  River  drainage  on  the  Bristol  Bay  skie  of  the  Alaska  Peninsula;  and  tt^t  portion  south  of 

Seal  Cape  to  Ramsey  Bay  on  the  Pacific  side  of  the  Alaska  Peninsula  drvkle  is  ctosed  to  ail  hunting  of  caribou. 

Remainder  of  Unit  9(E) — 4  cartxju - _ 

Sheep: 

Unit  9(B) — Resktents  of  Iliamna,  Newtialen,  Nondalton,  Pedro  Bay,  and  Port  Alsworth  only — 1  ram  with  7/8  curl 

horn  by  Federal  registration  permit  only. 

Remainder  of  Unit  9 — 1  ram  with  7/8  curt  horn  .. „._ .". 

Moose: 

Unit  9(A)— 1  but  _ '. __ 


July  1-June  30. 

July  1-June30. 

SepL  1-May31. 
Oct  1-Dec.  31. 
May  10-May  25. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  1-Apr.  15. 
No  open  season. 
No  open  season. 

Aug.  10-Apr.  30 
Aug.  10-OcL  10. 
Aug.  10-SepL20 
Sept  1-SepL  15. 
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Harvest  limits 


Unit  9(B)— 1  buH 

Unit  9(C)— that  portxDn  draining  into  the  Naknek  River  from  the  north— 1  bull 


Unit  9(C)— that  portion  draining  into  the  Naknek  River  from  the  south— 1  boll.  However,  during  the  penod  Aug.  20- 
Aug.  31.  bull  moose  may  be  taken  by  Federal  registration  permit  only  During  the  December  hunt,  antlerless 
moose  may  be  taken  by  Federal  registration  perniit  only.  The  antlerless  season  will  be  ckjsed  when  5  antlerless 
moose  have  been  taken.  PutHic  lands  are  ckised  during  December  for  the  hunttng  of  moose,  except  by  eligible 
njral  Alaska  residents.  • 

Remainder  of  Unit  9(C)— 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Dec.  1-Dec.  31 


Unit  9(E)— 1  bun 


Coyote:  2  coyotes 

Fox,  Arctk;  (Blue  and  White):  No  limit _ 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  2  foxes  

Hare  (Snowshoe  arxj  Tundra):  No  limit -. — 

Lynx:  2  lynx ~.. — ~ — 

Wolf:  5  wolves ~ - ~ • — — • 

Wolvenne:  1  wolverine 

Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession 
Ptarmigan  (Rock,  Wiltow,  and  White-tailed):  20  per  day,  40  in  possesskxi  


Open  season 


Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 
Sept.  1-Sept.  15. 
Dec.  1-Dec.  31. 
Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 


Sept.  1-Sept.  15. 
Dec.  1-Dec.  31. 
Sept.  1-Sept.  20. 
Dec.  1-Oec.  31 
Sept.  1-Apr.  30 
Dec.  1-Mar.  15 
Sept.  1-Feb.  15 
July  1-June  30 
Nov.  10-Feb.  28 
Aug.  10-Apr.  30 
Sept.  1-Mar.  31 
Aug.  10-Apr.  30 
Aug.  10-Apr.  30 


TrappInQ 


Beaver: 

Unit  9(B) — 40  beaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr.  1-May  31  

Remainder  of  Unit  9—40  tjeaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr.  1-Apr.  30 

Coyote:  No  limit  - - 

Fox,  Arctic  (Blue  and  White):  No  limit  „..........._. „..._...................~ «..». „..m.._. 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  No  Kmit ~... — ~ 

Lynx:  No  limit  — -• — 

Marten:  No  limit ~.. — - — ..~ 

Mink  and  Weasel;  No  limit „ ~ - 

Muskrat:  No  limit . - - - 

Otter:  No  limit ~ - 

Wolf:  No  limit - ~ 

Wolverine:  No  limit 


Jan.  1-May  31. 
Jan.  1-Apr.  30. 
Ntov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
htov.  10-Feb.  28. 
Nov.  10-Feb.  28 
Hm.  10-Feb.  28. 
Now.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(10)  Unit  10.  (i)  Unit  10  consists  of  the  Aleutian  Islands.  Unimak  Island  and  the  Pribilof  Islands. 

(ii)  On  Otter  Island  in  the  Pribilof  Islands  the  taking  of  any  wildlife  species  for  subsistence  uses  is  prohibited. 


Harvest  limits 


Open  season 


Hunting 


Caritxxj: 

Unit  10 — Unimak  Island  only  

Remainder  of  Unit  10 — No  linwt „ 

Ckjyote:  2  coyotes  

Fox,  Arctk:  (Blue  and  White  Phase):  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  ~. 

Hare  (Snowshoe  and  Tundra):  No  limit : . 

Wolf:  5  wolves 

Wolvenne:  1  wolvenne 

Ptarmigan  (Rock,  Wiltow,  and  White-tailed):  20  per  day,  40  in  possession 


No  open  season. 
July  1-June  30. 
Sept.  1-Apr.  30. 
July  l^une  30. 
Sept.  1-Feb.  15. 
July  1-June  30. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10— Apr.  30. 


Trapping 


Coyote:  2  coyotes  ■ 

Fox,  Arctk:  (Blue  and  White  Phase):  No  limit 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  2  foxes  .- 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit  _ „-. .».. 

Otter:  No  limit . 

Wolf:  No  limit „ 

Wolvenne:  No  limit 


Sept.  1-Apr.  30. 
July  1-June  30. 
Sept.  1-Feb.  15. 
I*)v.  10-Feb.  28. 
l«4ov.  10-xiune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(11)  Unit  11.  Unit  11  consists  of  that  area  draining  into  the  headwaters  of  the  Copper  River  south  of  Suslota 
Creek  and  the  area  drained  by  all  tributaries  into  the  east  bank  of  the  Copper  River  between  the  confluence  of  Suslota 
Creek  with  the  Slana  River  and  Miles  (Glacier. 

(i)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  13  and  June  15; 

(B)  A  Federally-qualified  subsistence  user  (recipient)  may  designate  another  Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her  behalf.  The  designated  hunter  must  obtain  a  designated  hunter ..  permit  and 


UMI 
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must  return  a  completed  harvest  report.  The  designated  hunter  may  hunt  for  any  number  of  recipients  but  may  have 
no  more  them  two  harvest  limits  in  his/her  possession  at  any  one  time, 
(iil  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


Black  Bear.  3  twars 

Caribou:  Unit  1 1  . 

Sheep: 

1  sheep  


1  sheep  by  FectefaJ  registration  pemiil  orty  by  persons  60  years  of  age  or  otdar.  No  designated  hunter  parmils  wM 
be  issued  for  this  hunt 
Goat  Unit  1 1— that  portion  within  the  WrangeB-St  EKas  National  Parte  and  Preserve— 1  goat  t)y  Federal  registration  per- 
mit only.  Federal  public  lands  will  be  ctosed  to  the  harvest  of  goats  when  a  tot^  of  45  goats  have  bmn  harvested  be- 
tween Federal  and  State  hunts. 

Moose:  1  antlered  buH  

Coyote:  2  coyotes  .I..!!!Z™..™Z™ZI!II!Z~  ... 

Fox.  Red  (Inckxling  Cross.  Btack  and  Silver  Phases):  2  foxes .- 

Hare  (Snowshoe  arxJ  Turxjra):  No  limit  _ . 

Lynx:2(ynx L.™!I!™"I1.™." 

Wolf:  5  wotves „ „ ~...™— ...— ~~..~~~~.....~^»™.— ..__..._...^..„„.„„..__„„.__..„„„„„„..,^..„.„.„„_„. 

Wolverine:  1  wolverine _^ . 

Grouse  (Spruce.  Blue.  Ruffed,  and  Sharp-taile<fl:  1 5  per  day.  30  in  possession !!I.™!!m..™_J™.!_  "I!!!! 

Ptarmigan  (Rock.  Wilow.  and  WhUe^ailed):  20  per  day.  40  in  possesskm.  „„' 


July  1 -June  30. 
No  open  seasort 

Aug.  10-Sept20. 
SepL  21-OcL  20. 

Aug.  25-Dec.  31 . 


Aug.  25-Sept  20. 
SepL  1— Apr.  30. 
Sept  1-Feb.  15. 
July  1-June30. 
Dec.  15-Jwi.  15. 
Aug.  10-Apr.  30. 
Sept  1-Jaa31. 
Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 


Trapping 


Beaver  30  beaver  per  season '. 

Coyote:  No  limit  „ 

Fox.  Red  (including  Cross.  Black  and  Silver  Phases):  No  lirnt 

Lynx:  No  limit  

Marten:  No  limit .„.. 

Mink  and  Weasel:  No  limit 

Muskrat  No  limit ^ 

Wolf:  No  ImK . 

Wotverine:  No  Imit „ „ 


Nov.  10-Apr.  3a 
Nov."10-Mar.  31. 
ftov.  10-Feb.  28. 
Dec  1-Feb.  15. 
Nov.  10-%l«i.31. 

10->lan.31. 

10->)une10. 

10-Mar.  31. 

10-M».  31. 


Nov. 
Nov. 
Nov. 
t^ov. 


Nov.  IO^Jan.31. 


(12)  Unit  12.  Unit  12  consists  of  the  Xanana  River  drainage  upstream  from  the  Robertson  River,  including  all  drainages 
into  the  east  bank  of  the  Robertson  River,  and  the  White  River  drainage  in  Alaska,  but  excluding  the  Ladue  River 
drainage. 

(i)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  15  and  ^ 
Jime  30; 

(B)  Trapping  of  wolves  in  Unit  12  during  April  and  October  with  a  steel  trap,  or  v»rith  a  snare  using  cable  smaller 
than  3/32  inch  diameter,  is  prohibited; 

(C)  A  Federally-qualified  subsistence  user  (recipient)  may  designate  another  Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her  behalf.  The  designated  himter  must  obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report.  The  designated  hunter  may  hunt  for  any  nimiber  of  recipients  but  may  have 
no  more  than  two  harvest  limits  in  his/her  possession  at  any  one  time. 

(ii)  (Reserved) 


Harvest  limits 


Open  season 


Hunting 


Black  Boar  3  bears  „ _ ^ „ ^.. 

Brown  Bear  1  bear „ . „.....„..^ 

Caribou:  "  

Unit  12— that  porton  west  of  the  Nabesna  River  within  the  drainages  of  Jack  Creek,  Platinum  Creek,  and 

Totsctxjnda  Creek— The  taking  of  caritxxj  is  prohibited  on  pubfcc  lands 
Unit  12— ttiat  portkxi  lying  east  of  ttie  Nalaesna  River  and  Nabesna  Glacter,  and  south  of  the  Winter  Trail  running 
souttieast  from  Pickerel  Lake  to  the  Canadian  border— The  lakjng  of  caribou  is  prohitMted  on  public  lands 

Remainder  of  Unit  12—1  bull  „ 

1  bull  caribou  may  be  taken  by  a  Federal  registralxxi  permit  during  a  winter  season  to  be  announced 

Sheep:  1  ram  with  full  curi  horn  or  larger . 

Moose:  * 

Unit  12— that  portion  within  the  Tetlin  NatkjnaJ  WikJIife  Refuge  and  those  lands  v«thin  the  WrangeM-St.  Ellas  Na- 
tkxral  Preserve  north  and  east  of  a  line  fomied  by  the  Pickerel  Lake  Winter  Trail  from  the  Canadian  border  to  the 
souttiem  txxjfKJary  of  the  Tetlin  National  WlkJWe  Refuge— 1  antlered  bull;  however  dunng  the  Aug.  20-Aug.  28 
season  only  bulls  with  spike/fork  anders  maybe  taken.  The  Novemtier  season  is  open  by  Federal  registratkxi 
permit  only 


July  1-June  30. 
Aug.  10->iune30. 

No  open  seasoa 

No  open  season. 

SepL  1-Sept  20. 
Winter  season  to  be 

anrvxinced  by  ttie 

Board. 
Aug.  10-Sept  20. 

Aug.  20-Aug.  28. 
Sept.  1-Sept  15. 
f^v.  2&-^k>v.  30. 
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Harvest  limrts 


Unit  12— mat  portion  lying  east  of  Vne  Nabesna  River  and  Nabesna  Glacier  and  sooth  of  the  Winter  Trail  running 
southeast  from  Pickerel  Lake  to  the  Canadian  border— 1  antlered  buH;  however  during  the  Aug.  20-Aug.  28  sea- 
son only  txjils  with  sptke/lork  antlers  may  be  taken  .    a  ^    _- 
Unit  12— Remainder— 1  antlered  boJI;  hov^rever  during  the  Aug.  20-Aug.  28  season  only  bulls  with  spike/fofV  antlers 
may  be  taken 

Coyote:  2  coyotes •••• y""'"/ ■ 1" 

Fox.  Red  (including  Cross.  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  pnor  to 

Oct  1 

Hare  (Snowshoe  arxl  Tundra):  hto  limrt ._...«- — ~~ — •..— - 

Lyqj(*  2  lynx „„„,♦„..«,.. •..•..••..••..•^•..•.••.•-•-••.•••— ••••"•-•"••*•••-*"•••"•"" ......•.......-....— 

Wolt:  5  wolves ~ - ~" — •• ••• •• * *•" 

Wolverine:  1  wolverine —• • 

Grouse  (Spruce.  Blue.  Ruffed,  and  Sharp- tailed):  15  per  day.  30  in  possession 

Ptarmigan  (Rock,  Wiltow,  and  White-tailed):  20  per  day.  40  in  possession ' 


Open  season 


Aug.  20-Aug.  28. 
Sept.  1 -Sept  30. 

Aug.  20-Aug.  28. 
Sept.  1-Sept.  15. 
Sept.  1-Apr.  30. 
Sept  1-Mar.  15. 

July  l^une  30. 
Nov.  I^an.  31. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31 
Aug.  10-*tor.  31. 
Aug.  10-Apr.  30. 


Trapping 


Beaver.  1 5  beaver  per  season  

Coyote:  No  Nmit  

Fox,  Red  (including  Cross,  Black  and  S»ver  Phases):  Ho  limit 

Lynx:  No  limit  

Marten:  No  limrt ~ • — — •■' — 

Mink  and  Weasel:  No  limit .... ~~ 

Muskrat  No  limit - 

Otter:  No  limit 

Wolf:  No  limit ~ 

Wolverine:  No  Bmit 


Nov.  1-Apr.  15. 
Nov  1-Feb.  28. 
Nov.  1-Feb.  2a 
Dec.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Sept  20-Oune  10. 
Nov.  1-Apr.  15. 
Oct.  1-Apr.  30. 
Nov.  1-Feb.  28. 


(13)  Unit  13.  (i)  Unit  13  consists  of 
tliat  area  westerly  of  the  east  bank  of  the 
Copper  River  and  drained  by  all 
tributaries  into  the  west  bank  of  the 
Chopper  River  from  Miles  Glacier  and 
including  the  Slana  River  drainages 
north  of  Suslota  Creek;  the  drainages 
into  the  Delta  River  upstream  from  Falls 
Creek  and  Black  Rapids  Glacier,  the 
drainages  into  the  Nenana  River 
upstream  from  the  southeast  comer  of 
Denali  National  Park  at  Windy;  the 
drainage  into  the  Susitna  River 
upstream  from  its  junction  with  the 
Chulitna  River;  the  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitna  River  (south  of  Denali  National 
Park)  upstream  from  its  confluence  with 
the  Tokositna  River;  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 
Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  River;  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River;  the  drainages  of  the 
Matanuska  River  above  its  confluence 
with  the  Chickaloon  River: 

(A)  Unit  13(A)  consists  of  that  portion 
of  Unit  13  boimded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
77.7  on  the  Glerm  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 
the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 


foot  of  Simpson  Hill  at  Mile  111.5,  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Copper  River  to  its  junction  with 
the  Gulkana  River,  then  northerly  along 
the  west  bank  of  the  Gulkana  River  to 
its  junction  with  the  West  Fork  of  the 
Gulkana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Gulkana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  down  an 
uimamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  down  the  southern 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosina  Creek,  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Chickaloon 
River  bridge,  the  point  of  becinning; 

(B)  Unit  13(B)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  begiiming 
at  the  confluence  dT  the  Copper  River 
andthe  Gulkana  River,  then  up  the  east 
bank  of  the  Ckjpper  River  to  the  CJakona 
River,  then  up  the  Gakona  River  and 
(3akona  Glacier  to  the  boundary  of  Unit 
13,  then  westerly  along  the  boundary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Gulkana  River,  then  down  the  West 
Fork  of  the  Gulkana  River  to  the 
confluence  of  the  Gulkana  River  and  the 
Copper  River,  the  point  of  beginning; 


(C)  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

(D)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13. 

(ii)  Within  the  following  areas,  the 
taking  of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2,  1980  are  closed  to 
subsistence.  Subsistence  uses  as 
authorized  by  this  paragraph  (k)(13)  are 
permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Paiic 
on  December  2,  1980; 

(B)  use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5 — Aug.  25  in  the  Delta  Clontrolled 
Use  Area,  the  boundary  of  Which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Hi^way,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Cantwell  Glacier,  then  west  along  the 
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north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  except  for  access  and 
transportation  of  harvested  waldlife  on 
Sourdough  and  Haggard  Creeks,  Meiers 
Lake  trails,  or  other  trails  designated  by 
the  Board,  the  use  of  motorized  vehicles 
for  subsistence  hunting,  is  prohibited  in 
the  Sourdough  Controlled  Use  Area. 
The  Sourdough  Controlled  Use  Area 
consists  of  that  portion  of  Unit  13(B) 
boimded  by  a  line  beginning  at  the 
confluence  of  Sourdough  Creek  and  the 


Gulkana  River,  then  northerly  along 
Sourdough  Creek  to  the  Richardson 
Highway  at  approximately  Mile  148, 
then  northerly  along  the  Richardson 
Highway  to  the  Meiers  Creek  Trail  at 
approximately  Mile  170,  then  westerly 
along  the  trail  to  the  Gulkana  River, 
then  southerly  along  the  east  bank  of  the 
Gulkana  River  to  its  confluence  with 
Sourdough  Creek,  the  point  of 
begiiming. 

(iii)  Unit-speciHc  regulations: 


(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her 
behalf.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  retiun  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear  3  tiears  

Canbou:  2  caritxxj  by  Federal  registration  permit  only.  Hunting  wittiin  the  Trans-Alaska  Oil  Pipeline  right-of-way  is  pro- 
hibited. The  righl-ol-way  Is  identified  as  tt\e  area  occupied  by  the  pipeline  (buned  or  atx>ve  ground)  and  the  cleared 
area  25  (eet  on  eittier  side  of  the  pipeline. 

Sheep:  Unit  13 — excluding  Unit  13(D)  arxj  the  Tok  and  Delta  Mar^gemenl  Areas — 1  ram  with  7/8  curl  horn  

Moose: 

Unit  13(E) — 1  antlered  t>ull  moose  t>y  Federal  registration  permit  only;  only  1  permit  wtll  be  issued  per  househokj  .... 
Unit  1 3— Remainder — 1  antlered  buN  moose  by  Federal  registration  permit  oriiy  „ _ 

Fox,  Rod  (including  Cross,  Black  ar>d  Silver  Ptiases):  2  foxes  

Hare  (Snowshoe  and  TurxJra):  Mo  limit ..„_. . „. 

Wolvenne;  1  wolverine -...>_~— „»„.^_^._~....~..~.~.^_ 

Grouse  (Spruce,  Blue,  Ruffed,  ar>d  Sharp-tailed):  15  per  day,  30  In  possesskm  ..., 

Ptarmigan  (Rock,  Wilow.  artd  White-tailed):  20  per  day,  40  in  possession  


July  l^urte  30. 
Aug.  10-Sept  30. 
Oct  21-4»4ar.  31 

Aug.  lO-SepL  20. 

Aug.  1-SepL  20. 
Aug.  1-SepL  20. 
Sept  1-Apr.  30. 
Sept  1-Feb.  15. 
July  1-June  30. 
Dec.  15-Jan.  15. 
Aug.  1 0-Apr.  30. 
Sept  l^an.  31. 
Aug.  10-Mar.  31. 
Aug.  10-Mw.  31. 


Tnpfing 


Beaver  30  t>eaver  per  season  „ „ „ 

Coyote:  hk>  limit  „ 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit  -....„_.. ...~ .......... 

Marten:  No  limit ....; :...._....-...._.»...-.....^>... 

Mink  and  Weasel:  No  limit ~...._^. ^ 

Muskrat:  No  limK „ „ . 

Otter  No  limit 

Wort:  No  limit „ 

Wolvenne:  No  Imit ^ 1 


Oct.  10-Apr.  30. 
Ntov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Dec.  1-Feb.  15. 
Nov.  ICKlan.  31. 
Nov.  10-Jan.  31. 
Nov.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10->Jan.  31. 


(14)  Unit  14.  (i)  Unit  14  consists  of 
drainages  into  the  north  side  of 
Tumagain  Arm  west  of  and  excluding 
the  Portage  Creek  drainage,  drainages 
into  Knik  Arm  excluding  drainages  of 
the  Chickaloon  and  Matanuska  Rivers  in 
Unit  13,  drainages  into  the  north  side  of 
Cook  Inlet  east  of  the  Susitna  River, 
drainages  into  the  east  bank  of  the 
Susitna  River  downstream  from  the 
Talkeetna  River,  and  drainages  into  the 
south  bank  of  the  Talkeetna  River: 

(A)  Unit  14(A)  consists  of  drainages  in 
Unit  14  bounded  on  the  west  by  the 
Susitna  River,  on  the  north  by  Willow 
Creek,  Peters  Creek,  and  by  a  line  from 
the  head  of  Peters  Creek  to  the  head  of 


the  Chickaloon  River,  on  the  east  by  the 
eastern  boundary  of  Unit  14,  and  on  the 
south  by  Cook  Inlet,  Knik  Arm,  the 
south  bank  of  the  Knik  River  from  its 
mouth  to  its  junction  with  Knik  Glacier, 
across  the  face  of  Knik  Glacier  and  along 
the  north  side  of  Knik  Glacier  to  the 
Unit  6  boundary; 

(B)  Unit  14(B)  consists  of  that  portion 
of  Unit  14  north  of  Unit  14(A); 

(C)  Unit  14(C)  consists  of  that  portion 
of  Unit  14  south  of  Unit  14(A). 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  the  Fort  Richardson  and 
Elmendorf  Air  Force  Base  Management 


Areas,  consisting  of  the  Fort  Richardson 
and  Elmendorf  Military  Reservation,  are 
closed  to  the  subsistence  taking  of 
wildlife; 

(B)  the  Anchorage  Management  Area, 
consisting  of  all  drainages  south  of 
Elmendorf  and  Fort  Richardson  military 
reservations  and  north  of  and  including 
Rainbow  CiSek  is  closed  to  subsistence 
taking  of  wildlife. 

(iii)  Unit-specific  regulations: 

(A)  In  Unit  14(A),  bait  may  be  used  to 
hunt  black  bear  between  April  15  and 
May  25. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


Black  Bear:  Unit  14(C)— 1  bear 


>■••••••*••••••••••*•••••••••••«•••••• V**B« *•• 4 


July  1-June30. 
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Harvest  limits 


Coyote:  Unit  14(C>— 2  coyotes - 

Fox,  Red  (induding  Cross,  Black  arxJ  Silver  Phases):  Unit  14(C)— 2  foxes  .„ 

Hare  (Snowstioe  and  Tundra):  Unit  14(C)— 5  hares  per  day  

Lynx:  Unit  14(C)— 2  lynx •• 

Wort:  Unit  1 4(C)— 5  wolves  — 

Wolvenne:  Unit  14(C) — 1  wolverine  

Grouse  (Spruce.  Blue.  Ruffed,  and  Sharp-tailed):  Unit  14(C)— 5  per  day,  10  in  possession 
Ptarmigan  (Rock,  WiMow,  and  White-tailed):  Unit  14(C)— 10  per  day,  20  in  possession 


Open  season 


Sept.  1-Apr.  30. 
h4ov.  1-Feb.  15. 
Sept.  8-Apr.  30. 
Dec.  15-Oan.  15. 
Aug.  10-Apr.  30. 
Sept.  1 -Mar.  31. 
Sept.  8-Mar.  31. 
SepL8-Mar.  31. 


Trapping 


Beaver  Unit  14(C)— that  portion  within  the  drainages  of  Glaaer  Creek,  Kern  Creek,  Peterson  Creek,  the  Twentymile 
River  and  the  drainages  of  Knik  River  outside  Chugach  State  Park— 20  beaver  per  seasoa 

Coyote:  Unit  14(C)— ^4o  limit  - 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  Unit  14(C>— 1  tox 

Lynx:  Unit  1 4(C) — No  limit  -~-~ —•• • 

Marten;  Unit  1 4(C)— No  limit  „„„„„...........„....................«....~..— .—..™~~.~~..... ••.......— •••.•.•.•~~— .••—"••• 

Mink  and  Weasel:  Unit  14(C>— No  limit _. _ 

Muskrat  Unit  1 4(C)— No  lirrtl  _.._..„..._.„...._ — „.„......_.....™„.~— .....-....— — ..«...- .....__„......_..... 

Otter  Unit  1 4(C) — No  limit — _~....."- 

Wort:  Unit  1 4(C)— No  limit  -•- 

Wolverine:  Unit  1 4(C)— No  limit „ ~ -. ~ 


Dec.  1-Apr.  15. 

Nov.  10-^eb.  28. 
Nov.  10-Feb.  28. 
Dec.  15-Jan.  15. 
Nov.  10-Jan.  31. 
Nov.  10-^an.  31. 
Nov.  10-May  15. 
Nov.  10-feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


(15)  Unit  15.  (i)  Unit  15  consists  of 
that  portion  of  the  Kenai  Peninsula  and 
adjacent  islands  draining  into  the  Gulf 
of  Alaska,  Cook  Inlet  and  Tumagain 
Ann  from  Gore  Point  to  the  point  where 
longitude  line  150°  00'  W,  crosses  the 
coastline  of  Chickaloon  Bay  in 
Tumagain  Ann,  including  that  area 
lying  west  of  longitude  line  150°  OC  W. 
to  the  mouth  of  the  Russian  River,  then 
southerly  along  the  Chugach  National 
Forest  boundary  to  the  upper  end  of 
Upper  Russian  Lake;  and  including  the 
drainages  into  Upper  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary: 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  15  north  of  the  Kenai  River  and 
Skilak  Lake; 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 
Skilak  Lake,  and  north  of  the  Kasilof 
River,  Tustumena  Lake,  Glacier  Oeek, 
and  Tustiunena  Glacier, 


(C)  Unit  15(C)  consists  of  the 
remainder  of  Unit  15. 

(ii)  The  Skilak  Loop  Management 
Area,  which  consists  of  that  portion  of 
Unit  15(A)  bounded  by  a  line  beginning 
at  the  eastern  most  junction  of  the 
Sterling  Highway  and  the  Skilak  Loop 
(milepost  76.3),  then  due  south  to  the 
south  bank  of  the  Kenai  River,  then 
southerly  along  the  south  bank  of  the 
Kenai  River  to  its  confluence  with 
Skilak  Lake,  then  westerly  along  the 
north  shore  of  Skilak  Lake  to  Lower 
Skilak  Lake  Campground,  then 
northerly  along  the  Lower  Skilak  Lake 
C^ampgroimd  Road  and  the  Skilak  Loop 
Road  to  its  western  most  junction  with 
the  SterUng  Highway,  then  easterly 
along  the  Sterling  Highway  to  the  {>oint 
of  beginning,  is  closed  to  the  taking  of 
wildlife,  except  that  grouse,  ptarmigan, 
and  hares  may  be  taken  only  from 
October  l^darch  1  by  bow  and  arrow 
only. 


(ill)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  The  Skilak  Loop  Wildlife 
Management  Area  is  closed  to 
subsistence  trapping  of  furbearers; 

(C)  That  portion  of  Unit  15(8}  east  of 
the  Kenai  River,  Skilak  Lake,  Skilak 
River,  and  Skilak  Glacier  is  closed  to  the 
trapping  of  marten; 

(D)  Taking  a  red  fox  in  Unit  15  by  any 
means  other  than  a  steel  trap  or  snare  is 
prohibited; 

(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  moose  on  his  or  her  behalf.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear 

Unit  15(C)— 3  bears - _„...._.......~.~ _.......«..«__......._..~~....... 

Unit  15  Remainder  .;. _ - - ~ 

Moose: 

Unit  15(A)— excluding  the  Skilak  Loop  WiWKfe  Management  Area.— 1  anttered  bun  with  spike-fcxk  or  50-inch  antlers 
or  with  3  or  more  brow  tines  on  either  antler,  tjy  Federal  "-egistration  permit  only. 

Unit  15(A) — Skilak  Loop  WikJIife  Management  Area  

Unit  15(B)  and  (C)— 1  anttered  bull  with  spike-fork  or  50-inch  anders  or  with  3  or  more  brow  tines  on  either  antler, 
by  Federal  registratkxi  pennit  only.. 

Coyote:  No  limit  - - - 

Hare  (Snowshoe  and  Tundra):  No  limit  ..„ _ - ,- 

Wolf: 

Unit  15— that  portion  within  the  Kenai  National  WlWIife  Refuge— 2  Wolves ~ 

Unit  15 — Remainder — 5  Wolves • 

Wolverine:  1  Wolvenne  - .._........._......,....„„.•„.............—...-«..«..— .............~.-..™.— 

Grouse  (Spruce):  15  per  day,  30  in  possesskxi  ~ 

\3r01iSG  (KuTTOO)   ........>..<••  •■■■■■■■•■■■■•■■••■•••••^••■•■■■■•■•••■•••■■■•■••••••■••••••••■••■■■••••••••••••••••••••••••••••••••••••■••■•••••••■•••••■••••■••••••••••**********'*'** 


July  1-June  30 
No  open  season. 

Aug.  18-Sept20. 

No  open  season. 
Aug.  10-Sept.  20. 

Sept  1-Apr.  30 
July  1-June  30. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Mar  31. 
No  open  season. 
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Harvest  limits 


Open  season 


Rarmigan  (Rock,  Willow,  and  White-tailed): 

Unit  15(A)  and  (B)— 20  per  day,  40  in  possession 

Unit  15<C) — 20  per  day,  40  in  possession  . 

Unit  15(C)— 5  per  day,  10  in  possession 


Aug.  10-Mar.  31 
Aug.  10-Dec.  31 
Jan.  1-Mar.  31. 


Trapping 


Deaver.  ^u  tseaver  per  seasori.  ■...■..•■.••••«.•.•.••.«....*.»................•*•..•••••.«■.......•«...•.....•.....«.•.*••...•..*.....«.• 

Coyote:  No  limit ......«.».....«......««...».............«_...........«._._.... 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  1  Fox 

Lynx;  No  limit  ~ 

Marten: 

Unit  15(B>— that  portion  east  of  the  Kenai  River.  Stoiak  Lake.  Skiiak  River  and  Skitak  Qlaoer 

Remairvder  of  Unit  15— Ato  limit „.....~........~....... 

Mink  and  Weasel:  t^  Hmit .... ................... — .. .......... — .... .. 

Muskrat:  No  limit . >. . 

Otter; 

Unit  15(A),  (B) — No  limit  ...v. ««...«... ........................_....„... 

Unit  1 5(Ch-fto  limit 

Wotf;  No  limit ~ 

Wofverine:  Unit  15(B)  and  (C)— No  limit  „ 


Dec.  1-War.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Jan.  1-Feb.  15. 

No  open  season. 
Nov.  10-Jan.  31. 
Nov.  10-Jan.  31. 
Nov.  ID-May  15. 

Nov.  10->Jan.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


(16)  Unit  16.  (i)  Unit  16  consists  of  the 
drainages  into  Cook  Inlet  between 
Redoubt  Creek  and  the  Susitna  River, 
including  Redoubt  Creek  drainage, 
Kalgin  Island,  and  the  drainages  on  the 
west  side  of  the  Susitna  River  (including 
the  Susitna  River)  upstream  to  its 
confluence  with  the  C^Ihulitna  River;  the 
drainages  into  the  west  side  of  the 
Chulitna  River  (including  the  Chulitna 
River)  upstream  to  the  Tokositna  River, 
and  drainages  into  the  south  side  of  the 


Tokositna  River  upstream  to  the  base  of 
the  Tokositna  Glacier,  including  the 
drainage  of  the  Kahiltna  Glacier; 

(A)  Unit  16(A)  consists  of  that  portion 
of  Unit  16  east  of  the  east  bank  of  the 
Yentna  River  from  its  mouth  upstream 
to  the  Kahiltna  River,  east  of  the  east 
bank  of  the  Kahiltna  River,  and  east  of 
the  Kahiltna  Glacier; 

(B)  Unit  16(B)  consists  of  the 
remainder  of  Unit  16. 


(ii)  The  Mount  McKinley  National 
Park,  as  it  existed  prior  to  December  2, 
1980,  is  closed  to  subsistence  uses. 
Subsistence  uses  as  authorized  by  this 
paragraph  (k)(16)  are  permitted  in 
Denali  National  Preserve  and  lands 
added  to  Denali  National  Park  on 
December  2,  1980. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


Black  Bear;  3  bears  ~ - ~ — - 

Moose:. 

Unit  16(B) — Redout>t  Bay  Drainages  south  and  west  of,  arxj  trx:)udir>g  the  Kustatan  River  drainage — 1  arrttered  bud 
Remainder  of  Unit  16(B) — 1  moose;  however,  ivitlertess  moose  may  be  taken  only  from  Sept.  25-Sept.  30  and  from 
Dec.  1-Feb.  28  t>y  Federal  registration  permit  only. 

Coyote:  2  coyotes  -_~ — ...>.^>...„.... — _. ., 

Fox,  Red  (inckidlng  Cross,  Black  and  Silver  Phases);  2  foxes  

Hare  (SrxMvshoe  and  Tundra):  No  Kmit ~ -..........._». -. — . 

Lynx;  2  lynx ~. 

WOffVGnnO.       I      W0lV0nn9     •.....■.  ■....^.■■..■•.••••■•••••■■■■•■aa<a»a>>..»....***a>****aaa**H>**aa*...a(.a..aaa*a*aa»»a*»****a*Ma»*a*aaaaaHM»H*i 

Grouse  (Spruce,  Blue,  Rutfed,  and  Sharp-tailed);  15  per  day,  30  in  possesskxi  

Ptarmigan  (Rock.  WiHow,  and  White-tailed):  20  per  day,  40  m  possesskm  „.... . 


July  1-June30. 
4Aiig.  10-Oct  31. 

Sept.  1-Sept.  15. 
Sept.  1-Sept.  30. 
Dec  1-Feb.  28. 
Sept.  1-Apr.  30. 
Sept.  1-Feb.  15. 
July  1-Oune  30. 
Dec.  15-Oan.  15. 
Aug.  10-Apr.  30. 
Sept.  I-Mar.  31. 
Aug.  10-Mar,  31. 
Aug.  10-^ar.  31. 


Trapping 


Beaver  30  beaver  per  season  

Coyote;  No  limit  .. 

Fox,  Red  (inducing  Cross,  Black  and  Silver  Ptiases):  No  Rmit 
Lynx;  No  limit  

nnCU  lOf  I  -     l^ffv     III  I  ill *aaa«»*aaaa««aaB«*»**aa«a*a«a*a*aaaaa«a*aaaaaaaaaa*aa*«*aa 

Mink  and  Weasel;  No  limit . .«_„..>. 

Muskrat;  No  limit  „ „ ^ ..... 

Otter  No  Hmit _ ...._..-..~.~ : 

W^/il  •     niV    III  I  III     •••(•■■■••^••••••••••••■•aa**«**aaaaaaaaa*aa»«*«*a«B«aa>aaaaaa>aaaa*aaaaaa»«a« 

Wolverine:  No  limit „ _ 


Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Dec.  15-Nian.  15. 
Nov.  lO-NJan.  31. 
Nov.  10-Jan.  31. 
Nov.  10-Oune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(17)  Unit  17.  (1)  Unit  17  consists  of 
drainages  into  Bristol  Bay  and  the 


Bering  Sea  between  Etolin  Point  and 
Cape  Newenham,  and  all  islands 


between  these  points  including 
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Hagemeister  Island  and  the  Walrus 
Islands: 

(A)  Unit  17(A)  consists  of  the 
drainages  between  Cape  Newenham  and 
Cape  Constantine,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream 
from,  and  including  the  Mulchatna 
River  drainage,  and  the  Wood  River 
drainage  upstream  from  the  outlet  of 
Lake  Beverley; 

(C)  Unit  1 7(C)  consists  of  the 
remainder  of  Unit  17. 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Except  for  aircraft  and  boats  and 
in  legal  hunting  camps,  the  Upper 
Muldiatna  Controlled  Use  Area 
consisting  of  Unit  17(B),  is  closed  from 
Aug.  1-Nov.  1  to  the  use  of  any 
motorized  vehicle  for  hunting 
ungulates,  bear,  wolves  and  wolverine, 
including  transportation  of  hunters  and 
parts  of  ungulates,  bear,  wolves  or 
wolverine; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 


draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18.  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  heu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
himting. 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  himt  black 
bear  between  April  15  and  June  15. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


BIqc)(  Bear  2  bears  „_..„..„.„„....-«—.«....«———•.•.•—......•—.••••."..•••—•.•— 

Bro¥*n  Bear  Unit  17—1  bear  by  State  registration  permit  only  ....-.._ »..„ 

Caribou: 

Unit  17(A)  and  (C)— that  portion  o«  17(A)  and  (C)  consisting  of  the  Nushagak  Peninsuia  south  of  the  Igushik  River, 
Tuldung  River  and  TuWung  Hills,  west  to  Tvativak  Bay— 2  cariboo  tjy  Federal  registration  permit.  P\Mic  lands  are 
ck)sed  to  the  taking  of  caritxxj  except  by  the  residents  of  Togiak.  Twin  Hills.  Manokotak.  Aleknagik.  Dillingham, 
Clark's  Partt.  arxl  Ekuk  during  seasons  identified  atxjve 

Unit  17(B)  and  (C) — ttiat  portHDn  of  17(C)  east  of  ttie  Wood  Ro/er  and  Woood  River  Lakes— 5  caribou;  however,  no 
more  than  2  txJIs  may  be  taken  from  Oct  1-Nov.  30. 

Unit  17(A).  remainder  and  17(C).  remainder— selected  drainages;  a  harvest  Imit  o(  up  to  5  caritXKi  will  be  deter- 
mined at  the  time  the  season  Is  announced. 


Sheep:  1  ram  with  fuH  curl  hom  or  larger _ •'• • 

Moose: 

Unit  17(A) 

Unit  17(B)— that  portwn  that  includes  aN  the  Mulchatna  River  drainage  upstream  from  and  indudmg  the  Chitehitna 
River  drainage— 1  buH  by  State  registratwn  permit  only  during  the  period  Aug.  20-Aug.  31.  Dunng  the  period 
Sept  1-Sept  1 5  only  a  spike/fork  bu«  or  a  Ixjll  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  stde  may 
be  taken  with  a  State  harvest  tKket. 
Unit  17(C) — tfiat  portion  that  includes  the  lowrthla  drainage  and  Sunshine  Valley  and  all  lands  west  of  Wood  River 
and  south  of  Aleknagik  Lake — 1  txill  by  State  registratKXi  permit  onfy  dunng  trie  period  Aug.  20-Aug.  31.  During 
the  penod  Sept.  1-Sept.  15  only  a  spikafork  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  txow  tines  on 
one  SKJe  may  t>e  taken  wUh  a  State  harvest  tK^et. 
Remainder  of  Unit  17(B)  and  (C)— 1  bull  by  State  registratkxi  permit  only  during  the  penods  Aug.  20-Aug.  31  and 
Dec.  1-Oec.  31 .  During  the  period  Sept  1-Sept.  1 5  oniy  a  spike/fork  buH  or  a  txill  with  50-inch  antlers  or  with  3 
or  more  brow  tirws  on  one  side  may  be  taken  with  a  State  harvest  Miet 

Coyote:  2  coyotes  - ~ - - - 

Fox,  Arctic  (Blue  and  White  Ptiase):  No  limit „.„..„..........._„....„_...«........_._...«.__m...~«.._~........—«««».~»~~~- 

Fox,  Red  (including  Cross,  Black  and  Silver  Ptiases):  2  foxes  

Hare  (Srwwshoe  arxl  Tundra):  No  limit — — • 

Lynx:  2  lyru ~ • - - 

VVOtTt  3  WOiV©S  ..,...,,„„„,»•,,■,«««'•««••••••••••■•■••«••••••••••••••»••••••••■•••••••••••••••••••"•■•••••••■•••••••••••••••••••••••••••••••••••••••••••■••••••"••"•"•""""•••• 

Wolverine:  1  wolverine —- •— — ' 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession  ~_ . ~..~. — .. 

Ptarmigan  (Rock,  Wiltow.  and  White-tailed):  20  per  day,  40  in  possession  „_ 


Aug.  1-ftey31. 
SepL  1-May  31. 

Aug.  1-Sept  30. 
Dec.  1-Mar.  31. 


Aug.  1-Apr.  15. 

Season,  harvest  Nmit, 
and  hunt  area  to  be 
annourx;ed  tjy  the 
Togiak  National 
WUdHe  Refuge 
Manager  t)etween 
Aug.  1-Mar.  31. 

Aug.  10-Sept20. 

Uo  open  season. 
Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 
Dec.  1-Oec.  31. 

SepL  1-Apr.  30. 
Dec.  1-Mar.  15. 
Sept  1-Feb.  15. 
July  1-June  30. 
Nov.  10-Feb.  28. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  1 0-Apr.  30. 
Aug.  10-Apr.  30. 


Trapping 


Beaver  Unit  17—40  beaver  per  season — 

Coyote:  No  limit  .^~^..^ 

Fox.  Afctk:  (Blue  and  White  Phase):  No  limit 

Fox,  Red  (Including  Cross.  Black  and  Silver  Ptiases):  No  limit 
Lynx.  PfO  III  I  ill  ........a*..............**.— .■.»•— .—......■— .*■»»■.*.*.*"■****".***.** 

Marten:  No  limit ........._.._..—....» _..»......«... 

Mink  and  Weasel:  No  limit — 

Muskrat  2  muskrats  ~ 

Otter  No  Fimit 

Wolf:  No  limit 


Nov.  10-Feb.  28. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
htov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-*ter.  31. 


UMI 
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Harvest  limits 

Open  season 

Wolverine:  No  limit „ _ 

Nov  10-Feb  28 

(18)  Unit  18.  (i)  Unit  18  consists  of 
that  area  draining  into  the  Yukon  and 
Kuskokwim  Rivers  downstream  &x)m  a 
straight  line  drawn  between  Lower 
Kalskag  and  Paimiut  and  the  drainages 
flowing  into  the  Bering  Sea  from  Cape 
Newenham  on  the  south  to  and 
including  the  Pastolik  River  drainage  on 
the  north;  Niuiivak,  St.  Matthew,  and 
adjacent  islands  between  Cape 
Newenham  and  the  Pastolik  River. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Kalskag  Controlled  Use  Area 
which  consists  of  that  portion  of  Unit  18 
bounded  by  a  line  from  Lower  Kalskag 
on  the  Kuskokwim  River,  northwesterly 
to  Russian  Mission  on  the  Yukon  River, 
then  east  along  the  north  bank  of  the 
Yukon  River  to  the  old  site  of  Paimiut, 
then  back  to  Lower  Kalskag  is  closed  to 


the  use  of  aircraft  for  hunting  any 
ungulate,  bear,  wolf,  or  wolverine, 
including  the  transportation  of  any 
hunter  and  ungulate,  bear,  wolf,  or 
wolverine  part;  however,  this  does  not 
apply  to  transportation  of  a  hunter  or 
ungulate,  bear,  wolf,  or  wolverine  part 
by  aircraft  between  publicly  owned 
airports  in  the  Controlled  Use  Area  or 
between  a  publicly  owned  airport 
within  the  Area  and  points  outside  the 
Area; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 


brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  pwrmit  prior  to 
hunting. 

(iii)  Unit-specific  regulations: 

(A)  A  firearm  may  be  used  to  take 
beaver  under  a  trapping  license  in  Unit 
18  from  Apr.  1-Jun.  10; 

(B)  A  Federal ly-quahfied  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  south  of  the  Yukon  River 
on  his  or  her  behalf.  The  designated 
hunter  must  obtain  a  designated  hunter 
|>ermit  and  must  return  a  completed 
harvest  report.  The  designated  hunter 
may  hunt  for  any  number  of  recipients 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear:  3  bears „ _ 

Brown  Bear  1  bear  by  State  registratkxi  permit  only „ „ 

Caritxxj: 

Unrt  18 — that  portion  south  of  the  Yukon  River — A  harvest  limit  of  up  to  5  caribou  w^  be  determined  at  the  time  the 
season  is  anrnxinced  and  will  be  based  on  the  management  objectives  in  the  "Oavilnguut  (KitoucK)  Canbou  Herd 
Cooperative  Management  Plan."  The  season  will  be  ck)sed  when  the  total  harvest  reaches  guidelir>es  as  de- 
scribed m  the  approved  "Oavilnguut  (Kilxick)  CaritxM.Herd  Cooperative  Mar>agement  Ran". 


Unit  18— that  portion  north  of  the  Yukon  River— 5  caribou  per  day. 

RemairKler  of  Unit  18  

Moose: 

Unit  18 — that  portion  north  and  west  of  a  line  from  Cape  Romanzof  to  Kuzilvak  Mountain,  ar>d  then  to  Mountain  Vil- 
lage, and  west  of,  txrt  not  including,  rhe  Arxlreafsky  River  drainage — 1  antlered  bul. 

Unrt  18 — South  of  and  including  the  Kanektok  River  drainages 

Unrt  18 — Kuskokwim  River  drainage — 1  antlered  bull.  A  10-day  hunt  (1  txill,  evidence  oH  sax  required)  wilt  be 
opened  by  announcement  sometime  between  Dec.  1  and  Feb.  28. 

Remairxler  of  Unit  18 — 1  antlered  txjil.  A  10-day  hunt  (1  bull,  evklence  of  sex  required)  will  be  opened  by  arv 
nouncement  sometime  between  Dec.  1  and  Feb.  28. 

Public  larKis  in  Unrt  18  are  ctosed  to  the  huntirig  of  moose,  except  by  Federally-qualified  rureil  Alaska  residents  dur- 
ing seasons  identified  above. 

Coyote:  2  coyotes  .'. , 

Fox,  Arctic  (Blue  and  Whrte  Phase):  2  foxes  

Fox.  Red  (Including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct.  1- 

Hare  (Snowshoe  and  Tundra):  No  bmit ..^ . 

Lynx:  2  lynx „ 

*v(/ii.  3  wmvos  ........ ..••.•••••••••>••••••■••••■■•■•*■■■■■•■••■■■■«■■•■■■•■•■■■*■■■••■■■■■•■■■■■■«■•■■■>■«■■■■■■■■•■■>•«■•••■■•••«•■••■»••••«••••■•■■•■•••*•■•••■••■■•■■■•••••■••>*»•• 

Wolverine:  1  wolverine „ „ . 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed) r  15  per  day,  30  in  possesskvi  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession  


July  1-Jur>e  30. 
Sept.  l-*tey  31. 

Season  to  be  arv 
nourx:ed  by  the 
Yukon  Delta  Na- 
tional WikHife  Ref- 
uge Manager  be- 
tween Aug.  25  and 
Mar.  31. 

Aug.  1-Mar.  31. 

No  open  season. 

Sept.  5-SepL  25. 

No  open  season. 
Aug  26-Sept.  25. 
Winter  season  to  be 

announced. 
Sept.  1-Sept.  30. 
Winter  season  to  be 

announced. 


Sept.  1-Apr.  30. 
Sept.  1-Apr.  30. 
Sejst.  1-Mar.  15. 

July  1-June  30. 
Nov.  10-^ar.  31. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-May  30. 


Trapping 


Beaver:  No  limrt  _. „. 

Coyote:  No  limrt  

Fox,  Arctic  (Blue  and  Whrte  Phase):  No  limrt 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit 
Lynx:  No  limrt  


Nov.  1-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
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Harvest  limits 


Marten:  No  Nmit 

Mink  and  Weasel:  No  Nmit 

Muskrat  No  limit  

Otter:  No  limit - 

Wo«:  No  limit 

Wotverine:  No  limit 


Open  season . 


Nov.  10-Mar.  31. 
Nov.  10-vlan.  31. 
Nov.  KKJune  10. 
Nov.  10-Mar.  31. 
htov.  10-Mar.  31. 
Nov.  10-Mar.  31. 


(19)  Unit  19.  (i)  Unit  19  consists  of  the 
Kuskokwim  River  drainage  upstream 
from  a  straight  Une  drawn  between 
Lower  Kalskag  and  Piamiut: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B); 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  HoUtna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  Hoholitna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M»1.26  (approximately  1.26 
miles  south  of  the  northwest  comer  of 
the  original  Mt.  McKinley  National  Park 
boundary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstream  from 
and  including  the  North  Fork  drainage; 


(D)  Unit  19(D)  consists  of  the 
remainder  of  Unit  19. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 
authorized  by  this  paragraph  (k)(19)  are 
permitted  in  Denali  National  Preserve 
and  lands  added  to  IDenali  National  Park 
on  December  2, 1980; 

(B)  The  Upper  Kuskokwim  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  19(D)  upstream  from  the  mouth 
of  Big  River  including  the  drainages  of 
the  Big  River,  Middle  Fork,  South  Fork, 
East  Fork,  and  Tonzona  River,  and 
bounded  by  a  line  following  the  west 
bank  of  the  Swift  Fork  (McKinley  Fork) 
of  the  Kuskokwim  River  to  152"  50'  W. 
long.,  then  north  to  the  boundary  of 
DenaU  National  Preserve,  then  following 
the  western  boundary  of  Denali  National 
Preserve  north  to  its  intersection  with 
the  Minchimiina-Telida  winter  trail, 
then  west  to  the  crest  of  Telida 
Mountain,  then  north  along  the  crest  of 
Munsatli  Ridge  to  elevation  1.610,  then 
northwest  to  Dyckman  Mountain  and 
following  the  crest  of  the  divide 
between  the  Kuskokwim  River  and  the 
Nowitna  drainage,  and  the  divide 


between  the  Kuskokvidm  River  and  the 
Nixon  Fork  River  to  Loaf  bench  mark  on 
Halfway  Mountain,  then  south  to  the 
west  side  of  Big  River  drainage,  the 
point  of  beginning,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft  between 
publicly  ov«ied  airports  in  the 
Controlled  Use  Area,  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Western  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  Ueu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


Black  Bear:  3  bears. 

Brown  Bear: 

Unit  1 9(A)  and  (B)  that  portion  wtiich  is  downstream  of  and  irx^iuding  the  Aniak  River  drainage — 1  bear 

Remainder  of  Unit  19(A),  (B),  and  (D) — 1  bear  every  four  regulatory  years 

Caribou: 

Unit  19(A)  north  of  Kuskokwim  River— 1  caribou ~ - ~ 

Unit  19(A)  south  of  the  Kuskokwim  River,  and  Unit  19(8)  (exduding  njral  Alaska  residents  of  Ume  Village)— 5  cari- 
bou. 

Unit  19(C)— 1  caribou 

Unit  19(0)  south  and  east  of  the  Kuskokwim  River  and  North  Fork  of  the  Kuskokwim  River — 1  caribou 

Remainder  of  Unit  19(D) — 1  caribou 

Unit  19 — Rural  Alaska  residents  domiciled  in  Lime  Village  only;  no  irxivkJual  fiarvest  limit  but  a  village  harvest  quota 
of  200  caribou:  cows  arxj  caJves  may  not  be  taken  from  Apr.  1-Aug.  9.  Reporting  will  t>e  by  a  community  report- 
ing system.. 

Sheep:  1  ram  with  '/b  curl — . — 

Moose: 

UnK  19 — Rural  Alaska  residents  of  Lime  Village  only — No  irxJivkJual  harvest  limit,  txit  a  village  harvest  quota  of  40 
moose  (including  those  taken  under  the  State  Tier  II  system);  either  sex.  Reporting  will  be  t)y  a  community  report- 
ing system. 


July  1-June  30. 

Sept.  1 -May  31. 
Sept.  10-May25. 

Aug.  10-Sept.  30. 
Nov.  1-Feb.  28. 
Aug.  1 -Apr.  15. 

Aug.  10-Oct.  10. 
Aug.  10-Sept.  30. 
Nov.  I^an.  31. 
Aug.  10-Sept.  30. 
July  1-June  30. 


Aug.  10-Sept  20. 
July  1-Oune  30. 
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Harvest  limits 


Open  season 


Unit  19(A) — that  portion  north  of  the  Kuskokwim  River  upstream  from,  txit  not  including  the  Kolmakof  River  drainage 
and  south  of  tfie  Kuskokwim  River  upstream  from,  txrt  not  irx;luding  the  Holokuk  River  drainage — 1  moose,  how- 
ever. anHerless  moose  may  be  taken  only  during  the  Feb.  1 — Feb.  10  season. 


Remainder  of  Unit  19(A)— 1  bull 


Unit  19(B)— 1  antleredbull „ 

Unit  19(C)— 1  antleredbull » 

Unit  19(C) — 1  bull  by  State  registration  permit  „ „ „ 

Unit  19(D) — that  portion  of  the  Upper  Kuskokwim  Controlled  Use  Area  within  tfie  North  Fork  drainage  upstream 

from  the  confluence  of  the  South  Fofk  to  the  nrouth  of  the  Swift  Fork — 1  antlered  bull. 
Unit  19(D) — remainder  of  the  Upper  Kuskokwim  Controlled  Use  Area — 1  txjil  „ _ 


Remainder  of  Unit  19(D)— 1  antlered  bull 


Coyote:  2  coyotes 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 

Oct.  1. 
Hare  (SnowsfX)e  and  Tundra):  No  limit _ „ „ „ _ „ 

Wolf:  5  wolves 

Wolverine:  1  wolverine -^ , 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  1 5  per  day,  30  in  possesskxi  _ ^..,....„..^..._.....„.»..... 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession  .......i _ „ 


Sept.  1-Sept.  20. 
Nov.  20-Nov.  30. 
Jaa  1-Jan.  10. 
Feb.  1-Feb.  10. 
Sept  1-Sept20. 
Nov.  20-Nov.  30. 
Jan.  I^an.  10. 
Feb.  1-Feb.  10. 
SepL  1-SepL  30. 
Sept  1-Oct.  10. 
Jan.  15-Feb.  15. 
SepL  1-Sept.  30. 

SepL  1-Sept.  30. 
Dec.  1-Feb.  28. 
SepL  1-SepL30. 
Dec.  1-Oec.  15. 
Sept  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 
Nov.  1-Feb.  28. 
Aug.  lO-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apf.  30. 
Aug.  10-Apr.  30. 


Trapping 


Beaver  No  limit  _....... ~. 

Coyote:  No  limit  _ 

Fox,  Red  (including  Cross,  Black  ar>d  Silver  Phases):  No  limit 

Lynx:  No  limit  „ „ 

Marten:  No  limit ™......^.............. . _. 

Mink  and  Weasel:  No  limit 

Muskrat:  No  lirDit  „ ^„,..^. 

Otter  No  limit ...„„.... ^ 

Wolf:  No  limit ; „ 

Wolverine:  No  Brrflt „. 


Nov.  I^un.  10. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  I-Jurw  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30.  . 
Nov.  1-Mar.  31. 


(20)  Unit  20.  (i)  Unit  20  consists  of  the 
Yukon  River  drainage  upstream  from 
and  including  the  Tozitna  River 
drainage  to  and  including  the  Hamlin 
Creek  drainage,  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
and  including  the  Charley  River 
drainage,  the  Ladue  River  and  Fortymile 
River  drainages  and  the  Tanana  River 
drainage  north  of  Unit  13  and 
downstream  from  the  east  bank  of  the 
Robertson  River: 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  bounded  on  the  south  by  the 
Unit  13  boundary,  bounded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Delta  River  downstream  to  its 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  by  the  east  bank 
of  the  Nenana  River; 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Banner 
Creek  drainage; 

(C)  Unit  20(C}  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 


east  bank  of  the  Nenana  River  and  on 
the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  River; 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  downstream 
to,  but  excluding  the  Banner  Creek 
drainage; 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 
Charley  River  drainage,  and  the  Ladue 
River  drainage; 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  land: 

(A)  Lands  vnthin  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2,  1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 
authorized  by  this  paragraph  (k)(20)  are 
permitted  in  IDenali  National  Preserve 


and  lands  added  to  Denali  National  Ptirk 
on  December  2,  1980; 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Oeek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Hi^way,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Oeek  to  the  Delta  River; 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
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26  extaiKling  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircrafl  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
provided  below.  The  use  of 
snowmobiles  is  authorized  only  for  the 
subsistence  taking  of  wildlife  by 
residents  living  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  licensed  highway  vehicles  is 
limited  only  to  designated  roads  within 
the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  firearms 
within  the  Corridor  is  authorized  only 
for  the  residents  of  Alatna,  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evansville. 
Stevens  Village,  and  residents  living 
within  the  Corridor. 

P)  The  Glacier  Mountain  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  20(E)  bounded  by  a  line 
beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  Creek,  then  from 
Crooked  Creek  southwest  along  the  west 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independence 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  with  the  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 
south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 


bank  of  Champion  Creek  and  easterly 
along  the  south  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northeast  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway,  is  closed  to  the  use  of  any 
motorized  vehicle  for  hunting  from 
August  5-September  20;  however,  this 
does  not  prohibit  motorized  access  via, 
or  transportation  of  harvested  wildlife 
on,  the  Taylor  Highway  or  any  airport; 

(E)  The  Minto  Flats  Management 
Area,  which  consists  of  that  portion  of 
Unit  20  bounded  by  the  EUiot  Highway 
beginning  at  Mile  118,  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto.  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point 
of  beginning,  is  open  to  moose  hunting 
by  permit  only; 

(r )  The  Fairoanks  Management  Area, 
which  consists  of  the  Coldstream 
subdivision  (SEV4SEV4.  Section  28  and 
Section  33.  ToMrnship  2  North,  Range  1 
West,  Fairbanks  Meridian)  and  that 
portion  of  Unit  20(B)  bounded  by  a  line 
from  the  confluence  of  Rosie  Creek  and 
the  Tanana  River,  northerly  along  Rosie 
Creek  to  the  divide  between  Rosie  Creek 


and  Cripple  Creek,  then  down  Cripple 
Creek  to  its  confluence  with  Ester  Creek, 
then  up  Ester  Creek  to  its  confluence 
with  Ready  Bullion  Creek,  then  up 
Ready  Bullion  Creek  to  the  simimit  of 
Ester  Dome,  then  down  Sheep  Creek  to 
its  confluence  with  Coldstream  Creek, 
then  easterly  along  Coldstream  Creek  to 
its  confluence  with  First  Chance  Creek, 
then  up  First  Chance  Creek  to  Timgsten 
Hill,  then  southerly  along  Steele  Creek 
to  its  intersection  with  the  Trans-Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Chena 
River,  then  along  the  north  bank  of  the 
Chena  River  to  the  Moose  Creek  dike, 
then  southerly  along  Moose  Creek  dike 
to  its  intersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
beginning,  is  open  to  moose  hunting  by 
bow  and  arrow  only, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  20(E) 
during  April  and  October  with  a  steel 
trap,  or  with  a  snare  using  cable  smaller 
than  %2  inch  diameter,  is  prohibited; 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch,  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 


Harvest  Kmits 


Open  season 


Hunting 


Black  Bear  3  bears  ~ __ _„ „ 

Brown  Bear 

Unit  20(E) — 1  t)ear „....„ „.„ „ „..........._„.. _....„..._.... ^.„ .. _ 

Unit  20,  remainder — 1  beat  every  four  regulatory  years  _ „ ~ 

Canboci: 

Unit  20(E) — 1  buN  by  Federal  registration  permit  onty;  tbe  season  wiH  ciose  wtien  a  combined  State/Federal  harvest 
quota  of  150  for  ttie  Fortymile  herd  has  been  reached 

Unit  20(F)— Tozitna  River  drainage — 1  canbou;  however,  onty  txJ  caribou  may  be  taken  Aug.  1 0-Sept  30 

Unit  20(F)— south  o»  the  Yukon  River— 1  caribou  . 

Remainder  of  Unit  20(F)— 1  bull  

Moose: 

Unit  20(A)— 1  antJeredbull „ _ :. 

Unit  20(B) — that  portwn  within  the  Minto  Flats  Management  Area — 1  bul  t>y  Federal  registratkm  permit  only 

Remainder  of  Unit  20(B) — 1  antlered  btil  

Unit  20(C) — Itiat  portion  wittun  Denali  National  Park  and  Preserve  west  of  ttie  Toklat  River,  excluding  lands  within 

Mount  McKlnley  National  Park  as  it  existed  pnor  to  December  2,  1980 — 1  antlered  bull;  however,  white-phased  or 

partial  albino  (more  Vnan  50  percent  wtiite)  moose  may  not  be  taken 
Remainder  of  Unit  20(C) — 1  antlered  buM;  hOMrever,  wtvte-phased  or  partial  at)ino  (more  than  50  percent  wtiite) 

moose  may  not  be  taken 
Unit  20(E) — ttiat  portkxi  wittiin  Yukon  Charley  Natkmal  Preserve— 1  bull 
Unit  20(E) — ttiat  portkxi  drained  biy  the  Ladue,  S4xty-mile,  arxj  Forty-mile  Rivers  (all  forks)  from  Mile  9'A  to  Mile  145 

Taykx  Highway,  inckxfng  ttie  Boundary  Cutoff  Road — 1  andered  bull;  however  during  ttie  period  Aug.  20-Aug.  28 

only  a  bull  with  Spke/kxk  antlers  may  be  taken 


July  1-xJune  30. 

Aug.  1 0-Oune  30 
Sept  1-May  31. 

Aug.  10-Sept.  30. 
Nov.  15-Feb.  28. 
Aug.  10-Sept.  30. 
Nov.  26-Oec.  10. 
Mar  1-Mar.  15. 
Dec.  1-Oec.  31. 
Aug.  10-Sept.  30. 

SepL  1-Sept  20. 
Sept  1-SepL20. 
Jan.  10-Feb.  28. 
Sept  1-Sept.  20. 
Sept.  l-Sejjt  30. 
Nov,  15-Oec.  15. 

Sept  1-Sept  30. 

Aug.  20-Sept  30. 
Aug.  20-Aug.  28. 
Sept  1-Sept  15. 
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Harvest  limits 


Open  season 


Unit  20(F) — that  portion  within  ttie  Daiton  Highway  Corhdor  Management  Area — 1  anttered  txjll  by  Federal  registra- 
tion permit  only 

Remainder  of  Unit  20(F)— 1  antlered  bu>  — ~ — - 

Coyote:  2  coyotes 

Fox,  Red  (including  Cross,  Black  and  Sitver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct.  1 

Hare  (Srxjwshoe  and  Tundra):  Ho  limit  — 

Lynx: 

Unit  20(E)— 2  lynx  ^ ~ ~ 

Remainder  of  Urvt  20—2  lynx  mm.«...._..« m._....„.._«............._.._».......m...~.._.. m«..^................n.............»...._. 

Wolverirw:  1  wotverine ~ « — — ... — ;.... 

Grouse  (Spruce,  Blue,  Ruffed,  arxj  Sfiarp-tailed): 

Unit  20(D) — that  portkxi  South  of  the  Tanana  River  and  west  of  the  Johnson  River— 15  per  day,  30  in  possessktn, 
provided  that  not  nrxxe  tfian  5  per  day  and  1 0  In  possession  are  sharp-tailed  grouse 

Unit  20 — Remainder— 15  per  day,  30  in  possession „ 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

Unit  20 — those  portions  within  five  miles  of  Alaska  Route  5  (Taylor  Highway,  both  to  Eagle  and  the  Alaska-Canada 
boufvlary)  and  that  portion  of  Alaska  Route  4  (Richardson  Higtiway)  south  of  Detta  Junction — 20  per  day,  40  in 
possession 
Unit  20 — Remainder— 20  per  day,  40  in  possesswn „ 


SepL  1-SepL  25. 

SepL  l-Sept.25. 
Sejx  1-Apr.  30. 
Sept  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Jan.  31. 
Dec.  I-Oan.  31. 
Aug.  10-Apr.  30. 
SepL  1-Mar.31. 

Aug.  25-M8r.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Apr.  30. 


Trapping 


Unit  20(A),  20(B),  Unit  20(C),  Unit  20(E),  and  20(D)— that  portkjn  draining  Into  the  north  bank  of  the  Tanana  River, 

includir>g  the  islands  in  the  Tanana  River — 25  beaver 
Remainder  of  Unit  20(D) — 15  beaver — » 

Coyote: 

Unit  20(E)— ^4o  limrt „ _ 

Remainder  Unit  20— Nto  limit ~. » - 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit „ _ _ ~ 

Lynx: 

Unit  20(A),  (B),  (D),  (E),  and  (C)  east  of  the  TeWanika  River— No  limil 

Unit  20(F)  and  the  remainder  of  20(C) — No  limit - » ~ 

Mink  and  Weasel:  No  limit  ...• _ — ~ ~ - .......~.....~.. 

Muskrat: 

Unit  20(E)— No  limit _ » » .•• 

Remainder  of  Unit  20— No  limit - 

Otter:  No  limit .-. 

Wolf: 

Unit  20(E) — No  limit -.„ « - - 

HGrnsinoGf  of  und  ^iv~~pio  wiui  ,..••••••••••••••••••••«•••••••••••••••«••»••••••••••••••••••••••••••••••«•••••••■•••••••••••••••••«•••••••••••••••••••••••••••••••• 

Wolverine;  No  limit _ - ~ - - 


Nov.  1-Apr.  15. 

Feb.  1-Apr.  15. 
Nov.  l-AJx.  15. 

Nov.  1-Feb.  28. 
Nov.  1-Mar.  31. 
Nov.  1-f  eb.  28. 

Dec.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 

Sept  20-Oune  10. 
Nov.  l^une  10. 
Nov.  1-Apr.  15. 

Oct.  1-Apr.  30 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 


(21)  Unit  21.  (i)  Unit  21  consists  of 
drainages  into  the  Yukon  River 
upstream  from  Paimiut  to,  but  not 
including  the  Tozitna  River  drainage  on 
the  north  bank,  and  to,  but  not 
including  the  Tanana  River  drainage  on 
the  south  bank;  and  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage: 

(A)  Unit  21(A)  consists  of  the  Innoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  from  the  Little  Mud  River, 

(B)  Unit  21(B)  consists  of  the  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  emd  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 
Mud  River,  and  excluding  the  Melozitna 


River  drainage  upstream  from  Grayling 
Creek; 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
Grayling  Creek,  and  the  Dulbi  River 
drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  the 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Foorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  from  Paimiut  upstream 
to,  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Innoko  River 
drainage  dowmstream  from  the  Iditarod 
River  drainage. 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65'  57'  N.  lat..  156°  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
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closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  pubhcly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Kojmkuk  River)  are 
required  to  stop  and  report  to  ADF4G 
personnel  at  the  check  station; 

(B)  The  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  beginning  at  the  old 
village  of  Faimiut,  then  north  along  the 
west  bank  of  the  Yukon  River  to 
Paradise,  then  northwest  to  the  mouth 
of  Stanstrom  Creek  on  the  Bonasila 
River,  then  northeast  to  the  mouth  of  the 


Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 
Eagle  Island  (approximately  45  miles 
north  of  Grayling),  then  to  the  mouth  of 
the  Iditarod  River,  then  down  the  east 
bank  of  the  Innoko  River  to  its 
confluence  with  Faimiut  Slough,  then 
south  along  the  east  bank  of  Paimiut 
Slough  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  part  of  moose  by  aircraft 
between  publicly  owned  airports  in  the 
Controlled  Use  Area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 


(B)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
21(E)  from  Apr.  1-June  1; 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch,  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
thtee  moose  limit  is  not  ciomulative 
with  that  permitted  by  the  State; 

(D)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  21  is  allowed  for  the  celebration 
known  as  the  Kaltag/Nulato  Stickdance, 
under  the  terms  of  a  Federal  registration 
permit.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  the 
Native  Village  of  Kaltag  or  Nulato.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 


Harvest  imits 


Open  season 


Hunting 


Black  Bear  3  bears  _ 

Brown  Bear  1  bear  every  four  regulatory  years 
Canbou: 

Unit  21  (A)— 1  cariboo _.... 


Unit  21(8),  (C),  and  (E)— 1  caribou _ — 

Unit  21  (D)— North  of  the  Yukon  Rrver  and  east  of  the  Koyukuk  River  1  caribou;  however,  2  addHkxiai  caribou  niay 
be  taken  during  a  writer  season  to  be  anrxxxKed. 

Unit  21  (0>— Retnainder  (Western  ArctK  Caribou  herd)— 6  caribou  per  day;  however,  cow  caribou  may  not  be  taken 
May  16-Oune  30. 
Moose: 

Unit  21(A)— 1  buU  „ -. „ 

Unit  21(B)  and  (C)— 1  anttered  buil „ 

Unit  21  (D)— 1  moose;  moose  may  not  be  taken  witNn  one-haM  mile  of  ttie  Yukon  River  during  the  February  season 
During  the  Sept  1-SepL  25  season  a  State  registration  permit  is  required  within  the  Koyukuk  Controlled  Use 
Area. 
Unit  21(E) — 1  moose;  however,  only  buMs  may  be  taken  from  Aug.  20-Sept  25;  moose  may  not  be  taken  within 
one-half  mile  of  the  Inrxjko  or  Yukon  River  dunng  the  February  season. 

Coyote:  2  coyotes  

Fox,  Red  (indudmg  Cross,  Black  arvj  Silver  Ptiases):  10  foxes;  however,  no  more  than  2  kwea  may  be  taken  piior  to 

Oct  1. 
Hare  (Srx>wshoe  and  Tundra):  Ho  limit '. : 

Wort:  5  wolves 

Wolvenne:  1  wolverine _ _ „ .^.. „_......„.....„ 

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possesskm  

Ptarmigan  (Rock,  Willow,  arxl  White-tailed):  20  per  day,  40  in  possession  _ 


July  1~June30. 
Sept  1-May  31. 

Aug.  10-Sept.  30. 
Dec.  10-O«c.  20. 
Aug.  10-Sept.  30. 

Aug.  10-Sept  30 
Winter  season  to  be 

announced. 
July  1-June  30. 


Aug.  20-Sept.  25. 
Nov.  1-Nov.  30. 
Sept  5-Sept  25. 
Sept  1-Sept  25. 
Feg.  1-Feb.  10. 

Aug.  2(>-Sept25. 
Feb.  1-Feb.  10. 
Sept  1-Apr.  30. 
Seist  1-Mar.  15. 

July  1-Oune  30. 
Nov.  1-Feb.  28. 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


Trapping 


Beaver  Unit  21— No  Limit 

Coyote:  1^  limit  _ _ _. 

Fox,  Red  (including  Cross,  Black  and  Silver  Ptiases):  No  limit 

Lynx:  No  limit  

Marten:  No  limit .,..„ 

Mink  and  Weasel:  No  Bnwt 

MusKrat:  No  limit „. ..... 

Otter  No  limit __ _: 

Wort:  No  limit 

Wolverine:  No  limit _ _ „ 


Nov.  I^une  10. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-June  10. 
t>4ov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  1-Mar.  31. 
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(22)  Unit  22.  (i)  Unit  22  consists  of 
Bering  Sea,  Norton  Sound,  Bering  Strait, 
Chukchi  Sea,  and  Kotzebue  Sound 
drainages  from,  but  excluding,  the 
Pastolik  River  drainage  in  southern 
Norton  Sound  to,  but  not  including,  the 
Goodhope  River  drainage  in  Southern 
Kotzebue  Sound,  and  all  adjacent 
islands  in  the  Bering  Sea  between  the 
mouths  of  the  Goodhope  and  Pastolik 
Rivers: 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to,  and 
including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 

(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Ungalik  River  drainage  to,  and 
including,  the  Topkok  Creek  drainage; 

(C)  Unit  22(C)  consists  of  Norton 
Sound  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 
drainage  to,  and  including,  the  Tisuk 


River  drainage,  and  King  and  Sledge 
Islands; 

(D)  Unit  22(D)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of,  but  not  including,  the  Tisuk 
River  to  and  including  Cape  York,  and 
St.  Lawrence  Island; 

(E)  Unit  22(E)  consists  of  Bering  Sea, 
Bering  Strait,  Chukchi  Sea,  and 
Kotzebue  Sound  drainages  from  Cape 
York  to,  but  excluding,  the  Goodhope 
River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock. 

(ii)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A)  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag;  no  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 


hunter  has  obtained  a  State  registration 
pennit  prior  to  hunting;  aircraft  may  not 
be  used  in  the  Northwest  Alaska  Brown 
Bear  Management  Area  in  any  manner 
for  brown  bear  hunting  imder  the 
authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears;  however,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports, 
(iii)  Umt-sf>ecific  regulations: 

(A)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
22  during  the  established  seasons; 

(B)  Coyote,  incidentally  taken  with  a 
trap  or  snare  intended  for  red  fox  or 
wolf,  may  be  used  for  subsistence 
purposes. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear  3  twars  ._„ 

Brown  Bear: 

Unit  22(A) — 1  bear  tjy  State  registration  permit  by  residents  of  linit  22(A)  on»y  „ 

Unit  22(B)— 1  t)ear  tiy  State  registration  permit  by  residents  ot  Unit  22(B)  only  „.. 

Unit  22(C)  „„ 

Remainder  of  Unit  22 — 1  twar  by  State  registration  pemiit 

Caribou:  Unit  22(A)  and  (B) — 6  caritxxj  per  day;  however,  cow  cartwu  may  not  be  taken  May  16->Xine  30 
Moose: 

Unit  22(A) — 1  bull;  however,  the  period  of  Dec.  1-NJan.  31  is  restricted  to  residents  of  Unit  22(A)  only  .. 


Unit  22(B) — 1  moose;  however,  antlerless  moose  may  be  taken  oniy  from  Dec.  1-Oec.  31;  rx)  person  may  take  a 
cow  accompanied  t>y  a  call. 

Unit  22(C)— 1  antleredbull „ 

Unit  22(D) — that  portKxi  within  the  Kuzitrin  River  drainage — 1  anttered  buN  

Unit  22(D),  remairxler — 1  moose;  however,  antlerless  moose  may  t>e  taken  only  from  Dec.  1-Dec  31;  no  person 
may  take  a  cow  accompanied  by  a  calf. 

Unit  22(E) — 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf  _ 

Muskox: 

Unit  22(D) — 1  txJ  t)y  Federal  regtstration  permit  or  State  Tier  II  permit.  Federal  put)lic  lands  are  closed  to  the  taking 
of  muskox  except  tjy  Federally-que''''ed  sutjsistertce  users  Twelve  Federal  permits  may  t)e  Issued  In  con)urx:bon 
with  ttw  State  Tier  II  hunt;  ttie  combined  total  of  Federal  arvj  State  permits  will  not  exceed  36  permits.  Sb^  Fed- 
eral permits  will  t)e  issued  for  National  Park  Service  lands  and  six  for  Bureau  of  Land  Management  larxls. 
Unit  22(E) — 1  bull  by  Federal  registratkxi  pennit  or  State  Tier  II  permit  Federal  publk:  lands  are  cksed  to  the  taking 
of  muskox  except  t)y  Federally-qualified  sut>sistence  users.  Nine  Federal  permits  may  \»  issued  in  conjunctkxi 
with  the  State  Tier  II  hunt;  the  combined  total  of  Federal  and  State  permits  wW  ncA  exceed  18  permits. 

Remainder  of  Unit  22  

Beaver: 

Unit  22(A),  (B),  (D).  and  (E)— 50  beaver  

Unit  22  Remainder 

Coyote:  Federal  putHic  lands  are  ctosed  to  the  taking  of  coyotes _ 

Fox,  Arctk;  (Blue  and  White  Phase):  2  foxes  „ .....„..„ „ ^ 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  10  foxes  . 

■■016     \OnOW9n06     allQ       I   UTlOra^-     niO     ItmiX ■><>■•  ■■((■■■■•••••««»»M»«**»**«*«aHa*a»aaM*«HH*a«**M»«a**a»a>««*»**»«*«***««>*«a**a*»a**H«>M*M«> 

Lynx:  2  lynx „ „ „ 

Marten: 

Wl  III    cL.£,\f\}     <C^\D/  I'lO    HlTn     ■■■aaaaaaaaaaaaaa*8Ba>aaMaaa«a*aaaaaaa««aaaaaaa*a>aaaaa»*«a»aaa*«*B*aaaaa«aaaaaaaaa»»aaaaaa«»aaaaaaaaaaaaaaaaa*aaaaaaaaaaaaaaaaBaBaaaaa*aaaa*> 

Unit  22  Remainder _. _ _ 

Mink  and  Weasel :  No  limit „ _ „ 

Otter  No  limit „ _ . . .. . „_.. ._ 

Wolf:  No  limit „ . 

Wolverine:  3  wolverine . „ 

Grouse  (Spruce.  Blue,  Ruffed,  and  Sliarp-tailed):  15  per  day,  30  in  possession  „... ^.„. 

Ptarmigan  (Rock,  Wilkjw.  and  White-tailed): 

Unit  22(A)  and  22(B)  east  ol  and  including  the  Niukluk  River  drainage— 40  per  day,  80  in  possession  


July  1-N)une  30. 

Sept  1-May  31. 
Sept  1-May  31. 
No  open  sessioa 
Sept.  1-May  31. 
July  1-June  30. 

Aug.  1-SepL  30. 
Dec.  1-Jan.  31. 
Aug.  1-Jan.  31. 

Sept.  1-Sept  14. 
Aug.  1-Jaa  31. 
Aug.  1-Jan.  31. 

Aug.  1-Mar.  31. 

Aug.  1-Mar.  15. 


Aug.  1-Mar.  15. 


No  open  season. 

Nov.  I^une  10. 
No  open  season. 
IMo  open  season. 
Sept  1-Apr.  30. 
Nov.  1-Apr.  15. 
Sept  1-Apr.  15. 
Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 
No  open  season. 
Nov.  I^an.  31. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 
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Harvest  limits 


Unit  22  Remainder— 20  per  day.  40  in  possession 


Open  season 


Aug.  10-Apr.  30. 


Trapping 


Unit  22(A).  (B).  (D),  and  (E)— 50  beaver  

Unit  22(C)  

Coyote:  Federal  put)lic  lands  are  closed  to  the  taking  o(  coyotes 

Fox,  Arctic  (Blue  and  White  Phase).  No  limit 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  .... 

Lynx:  No  limit  _ « 

Mink  and  Weasel:  No  Hmil . 

Muskrat:  No  limit  _ ~... 

Otter  No  limit ~~. ~ ... 

Woiverirw:  No  Imit ~ 


Nov.  1-June  10. 
No  open  season. 
No  open  season. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  I^Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Jan.  31. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 


(23)  Unit  23.  (i)  Unit  23  consists  of 
Kotzebue  Sound.  Chukchi  Sea,  and 
Arctic  Ocean  drainages  from  and 
including  the  (k)odhope  River  drainage 
to  Cape  Lisbume. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Noatak  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  23 
in  a  corridor  extending  five  miles  on 
either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the  Noatak 
River,  and  extending  upstream  to  the 
mouth  of  Sapun  Creek,  is  closed  for  the 
period  August  25-September  15  to  the 
use  of  aircraft  in  any  manner  either  for 
hunting  of  ungulates,  bear,  wolves,  or 
wolverine,  or  for  transportation  of 
hunters  or  harvested  species.  This  does 
not  apply  to  the  transportation  of 


hunters  or  parts  of  ungulates,  bear, 
wolves,  or  wolverine  by  regularly 
scheduled  flights  to  communities  by 
carriers  that  normally  provide 
scheduled  air  service; 

(B)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle.  Unit  24,  and 
Unit  26(A)  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag;  no  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting;  aircraft  may  not 
be  used  in  the  Northwest  Alaska  Brown 
Bear  Management  Area  in  any  manner 


for  brown  bear  hunting  under  the 
authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears;  however,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
pubUcly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  Caribou  may  be  taken  from  a  boat 
under  power  in  Unit  23; 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 

(C)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  Ucense  in  all  of 
Unit  23  from  Nov.  1-Jun.  10. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear  3  bears « -.. 

Brown  Bear 

Unit  23 — except  the  BaMwin  Peninsuta  north  of  ttie  ArctR  Circie— 1  bear  by  State  registraUon  permit 

Remainder  of  Unit  23 — 1  bear  every  four  regulatory  years 


Caritxxj:  15  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16->June  30 

Sheep: 

Unit  23 — ttiat  portKxi  west  of  Howard  Pass  and  ttie  Amuk.  Cutter  and  Redstone  Rivers  „ 

Remainder  ol  Unit  23 — 1  ram  with  7/8  curl  hom  or  larger  „ _ 

Remainder  of  Unit  23—1  sheep _ » 

Moose: 

Unit  23 — that  portkxi  north  and  west  of  and  including  the  Singoalik  River  drainage,  and  alt  lands  draining  into  the 

Kukpuk  and  Ipewik  Rivers— 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf. 
Unit  23 — that  portkxi  tying  wittTin  the  Noatak  River  drainage — 1  moose:  however,  antterless  moose  may  be  taken 
only  from  Nov.  1-Mar.  31;  no  person  may  take  a  cow  accompanied  by  a  calf. 

Remairxler  of  Unit  23 — 1  moose;  no  [jerson  may  take  a  cow  accompanied  by  a  caM „. _ 

Muskox: 

Unit  23  South  of  Kotzebue  Sourxj  arxj  west  of  arxj  including  the  Buckland  River  drainage — 1  txill  t)y  Federal  reg- 
istration permit  or  State  Tier  II  permit.  Federal  public  larxJs  are  ctosed  to  tt>e  taking  of  muskox  except  by  Feder- 
ally-qualified subsistence  users.  Eight  Federal  permits  may  t>e  issued  in  conjunction  with  ttie  State  Tier  II  hunt; 
the  combined  total  of  Federal  and  State  permits  will  not  exceed  1 0  permits. 

Remairxler  o(  Unit  23  

Coyote:  2  coyotes . 

Fox,  Arctic  (Blue  and  White  Phase):  2  foxes  _ 

Fox,  Red  (including  Cross,  Black  and  Silver  Ptiases):  10  foxes;  however,  no  more  ttian  2  foxes  may  be  taken  prior  to 
Oct  1. 


July  1-June30. 

SepL  1-May  31. 
SejjL  1-Oct  10. 
Apr.  15-May25. 
July  1-%June  30. 

No  open  season. 
Aug.  10-Sept.  20. 
Oct  1-Apr.  30. 

Juty  1-Mar.  31. 

Aug.  1-Sept  15. 
Oct.  1-Mar.  31. 
Aug.  1-Mar.  31. 

Aug.  1-Mar.  15. 


No  open  season. 
Sept  1-Apr.  30. 
Sept  1-A(3r.  30. 
SejiA.  1-Mar.  15. 
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Harvest  hmits 


Open  season 


Hare  (Snowshoe  and  Tundra):  Ho  limit 

Lynx:  2  lynx „™ , „ „... 

Wolverine:  1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession 
Ptarmigan  (Rock,  Willow,  arxJ  White-tailed):  20  per  day,  40  in  possession  


July  1-June  30. 
Dec.  1-Jan.  15. 
Nov.  10-fter.  31. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


Trapping 


Beaver: 

Unit  23 — the  Kobutc  arxj  Selawik  River  drainages — 50  beaver 

Remainder  of  Unit  23-30  beaver 

Coyote:  No  limit  _ 

Fox,  Arctic  (Blue  and  White  Ptiase):  No  limit 

Fox,  Red  (including  Cross,  Black  arxl  Silver  Phases):  No  limit  ...... 

Lynx:  3  lynx  

Marten:  No  limit 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit — _ 

Otter.  No  limit » ~. 

Wolf:  No  limit 

Wolverine:  No  limit „ _ 


Nov.  1-June  10. 
Nov.  1-June  10. 
Nov.  1-Apr.  15 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Dec.  1-Oaa  15. 
Nov.  1-Apr.  15. 
Nov.  1-Jan.  31. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  10-Mar.  31. 
Nov.  1-Apr.  15. 


(24)  Unit  24.  (i)  Unit  24  consists  of  the 
Koyukuic  River  drainage  upstream  from 
but  not  including  the  Dulbi  River 
drainage. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  fireaxms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Bettles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor; 

(B)  The  Kanuti  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  24 
bounded  by  a  line  from  the  Bettles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 
of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Bettles  Field  VOR,  is 


closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  HusUa  River  (65*  57'  N.  lat,  156°  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 


on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF4G 
personnel  at  the  check  station; 

(D)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A),  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
heu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  himters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Arctic  fox,  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox,  may 
be  used  for  subsistence  purposes. 


35372  Federal  Register / Vol.  63.  No.  124 /Monday,  June  29.  1998 /Rules  and  Regulations 


Harvest  ttmits 


Open  season 


Hunting 


Black  Bear  3  bears  -n „..„«..™~..— _...„» _„.„.„........„....».........».... — ........._...» 

Bfown  Bear  Unit  24 — 1  bear  by  State  registration  fjermil — . 

Canbou:. 

Unit  24— ttie  Kanuti  River  drainage  upstream  from  Kanuti,  ChaJatna  Creek,  the  Fish  Creek  drainage  (including  Bo- 
nanza Creek) — 1  bull. 
Rerrajnder  of  Unit  24—5  caritou  per  day;  however,  cow  canbou  may  no«  be  taken  May  16-NJune  30  

Sheeo*. 

Unit  24 — (Anaktuvuk  Pass  residents  only) — that  portion  within  the  Gates  ol  the  Arctic  National  Park— communrty 

harvest  quota  of  60  sheep,  no  more  than  1 0  of  which  may  tie  ewes  ar>d  a  dady  possession  hmit  o«  3  sheep  per 

person  no  rrxxe  than  1  ol  which  may  be  a  ewe. 
Unit  24 — (excluding  Anaictuvuk  »as3  residents) — that  poftKm  within  the  Gates  of  the  ArcfK  Nat>of«J  Park— 3  sheep 
Unit  24 — that  portion  within  the  Darton  Highway  Comdor  Management  Area,  except.  Gates  of  the  ArcJk;  Natkxial 

Park — 1  ram  with  7/8  cun  horn  or  larger  by  Federal  registration  permit  only. 
Remainder  ol  Unit  24—1  ram  with  7/8  curl  horn  or  larger  - 

Moose: 

Unit  24— that  portkjn  witfiin  the  Koyukuk  Contro«ed  Use  Area— 1  moose;  however,  ufstraam  from  Husha  antterless 

moose  may  only  be  taken  dunng  the  penods  of  Sept  21-Sept  25,  Dec.  1-Oec.  10,  and  Mar.  1-Mar.  10. 

Unit  24 — that  portKxi  that  inckxtes  ttve  John  River  drainage  witfun  the  Gates  of  tt>e  Arctic  Natkxial  Park— 1  moose 
Unit  24 — ttve  Alatna  River  drainage  wrttwi  the  Gates  of  the  Arctic  Mational  Park— 1  moose;  however,  antierless 

moose  may  be  taken  only  from  Sept  2i-Sept  25  and  Mar.  i-Mar.  10. 
Unit  24 — ail  drainages  to  the  north  of  ttie  Koyuku*  Rrver  upstream  from  and  includng  ttie  Alatna  Rrver  to  and  irv 
cKxSng  the  Nkxth  Fork  of  the  Koyukuk  Rrver,  except  those  portkxw  of  the  John  Rrver  and  tt>e  Alatna  River  drain- 
ages »¥ithin  \tie  Gates  of  the  ArctK  Natwnal  Park— 1  moose;  however,  antteriess  moose  may  be  taken  only  from 
Sept  21-Sept  25  and  Mar.  1-Mar.  10. 
Unit  24 — that  portion  within  ttie  Daiton  Hignway  CorrkJor  Management  Area;  except  Gates  of  ttie  ArctK  National 

Park— 1  antlered  txill  by  Federal  regKtratwn  permit  only. 
Remainder  of  Unit  24—1  antlered  buM.  Pupkc  lands  in  the  Kanuti  Controtted  Use  Area  are  ctosed  to  taking  of 
moose,  except  by  eiigitjie  rural  Alaska  residents. 

Coyote:  2  coyotes _ - - 

Fox.  Red  (Indudhig  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  toxes  may  be  taken  prtor  to 

Oct  1. 
Hare  (Snowshoe  and  Tundra):  No  Hmit — 

Wolf:  5  wolves 

Wolverine:  i  wolverine 

Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed):  15  per  day.  30  in  possesskxi 


July  I^JuneSO. 
SepL  l-ftey  3t. 

Aug.  10-Sept  30. 

Juty  1^kjne30. 

July  15-Dec  31. 


Aug.  1-Apr.  30. 
Aug.  10-Sept.  20. 

Aug.  10-Sept  20. 

Sept  1-Sept25. 
Dec  1-Oec.  10. 
Mar.  1-Mar.  10. 
Aug.  1-Oec.  31. 
Aug.  25-Oec.  31 . 
Mar  1-Mar  10. 
Aug.  25-Sept  25. 
Mar,  1-Mar.  ia 


Aug.  25-Sept  25. 

Aug.  25-Sept  25. 

Sept  1-Apr.  30. 
Sept  1-Mar.  15. 

July  I^JuneSO. 
Nov.  1-f  eb.  28. 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


Trapping 


Beaver  No  lim*  

Coyote:  No  limit  

Fox.  Red  (including  Cross.  Black  and  Silver  Phases):  No  liniil 

Lynx:  No  limit  

Marten:  No  limH 

Mink  and  Weasel:  No  Hmi 

MusKrat  Nto  limit  ~™ ~~~. 

Otter  ^4o  limit 

Wolf:  No  »mit ,. 

Wolverine:  No  Imit -_ 


Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  I^June  10. 
Nov.  1-Apr.  15. 
1-Apr.  30. 


Nov. 


Nov.  1 


31. 


(25)  Unit  25.  (i)  Unit  25  consists  of  the 
Yukon  River  drainage  upstream  from 
but  not  including  the  Hamlin  Ci^ek 
drainage,  and  excluding  drainages  into 
the  south  bank  of  the  Yukon  River 
upstream  from  the  Charley  River. 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  C2wndalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  ([Christian 
River  drainage  upstream  &om  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  the  Thluichohnjik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Crow  River  drainage; 


(B)  Unit  25(B)  consists  of  the  Little 
Black  Rivw  drainage  upstream  from  but 
not  including  Lbe  Big  Creek  drainage, 
the  Black  River  drainage  upstream  from 
and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bank  of  the 
Yukon  River  upstream  from  Circle, 
including  the  islands  in  the  Yukon 
River; 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subimit 
20(E)  boimdary,  the  Birch  Creek 


drainage  upstream  frtHn  the  Steese 
Highway  bridge  {milepost  147),  the 
Preacher  Creek  drainage  upstream  from 
and  including  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 
from  and  including  the  Moose  Creek 
drainage; 

(D)  Unit  25(D)  consists  of  the 
remainder  of  Unit  25. 

(ii)  In  the  following  areas,  the  taking 
of  vdldlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Daiton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20.  24,  25,  and 
26  extending  five  miles  from  each  side 
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of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowTnobiles,  and  Firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakfiket,  Anaktuvuk  Pass, 
Bettles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor; 


(B)  The  Arctic  Village  Sheep 
Management  Area;  that  portion  of  Unit 
25(A)  north  and  west  of  Arctic  Village, 
which  is  bounded  on  the  east  by  the 
East  Fork  Cbandalar  River  begirming  at 
the  confluence  of  Red  Sheep  Creek  and 
proceeding  southwesterly  downstream 
past  Arctic  Village  to  the  confluence 
writh  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Creek,  through  Portage  Lake, 
to  its  confluence  with  the  Junjik  River; 
then  down  the  Junjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  major, 
unnamed  tributary,  northwesterly,  for 
approximately  6  miles  where  the  stream 
forks  into  two  roughly  equal  drainages; 
the  boundary  follows  the  easternmost 
fork,  proceeding  almost  due  north  to  the 
headwaters  and  intersects  the 


Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easterly  and 
northeasterly  approximately  62  miles 
along  the  divide  to  the  head  waters  of 
the  most  northerly  tributary  of  Red 
Sheep  Creek  then  follows  southerly 
along  the  divide  designating  the  eastern 
extreme  of  the  Red  Sheep  Creek 
drainage  then  to  the  confluence  of  Red 
Sheep  Creek  and  the  East  Fork 
Chandalar  River. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Caribou  and  moose  may  be  taken 
from  a  boat  under  power  in  Unit  25. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear:  3  bears  

Caribou: 

Unit  25(A),  (B),  and  the  remainder  of  Unit  25(D) — 10  caribou;  however,  no  more  than  5  caribou  may  be  trans- 
ported from  these  units  per  regulatory  year. 

Unit  25(C) — that  porton  south  and  east  of  the  Steese  Highway — l  txjil  by  Federal  registrabon  permit  only;  ttie 
season  will  close  wtien  a  harvest  quota  for  the  Fortymile  herd  has  been  reached.  The  harvest  quota  will  be  de- 
termined by  the  Board  after  consultation  with  ADF&G  and  announced  before  the  season  opening. 

25(C) — ttiat  portion  north  arxj  west  of  tfie  Steese  Highway — 1  caribou;  however,  only  bull  caribou  may  be  taken 
during  the  Aug.  1 0-Sept.  20  season.  During  tf>e  winter  season,  caritxM  nriay  be  taken  only  with  a  Federal  reg- 
istration permit. 

Unit  25  (D) — that  portion  of  Unit  25(D)  drained  by  the  west  fork  of  the  Dall  River  west  of  150*  W.  tortQ.—^  buH  .... 

Sheep: 

Unit  25(A) — that  porton  within  the  Dalton  Highway  Corridor  Management  Area 

Units  25(A) — Arctk;  Village  Sheep  Management  Area — 2  rams  t)y  Federal  registration  permit  only.  Put)lic  larxls 
are  ctosed  to  the  taking  of  sheep  except  by  rural  Alaska  residents  of  Arctk;  Village,  Venetie,  Fort  Yukon, 
Kaktovik  and  Chalkytsik  dunng  seasons  identified  atx)ve. 

Remainder  of  Unit  25(A) — 3  sheep  by  Federal  registratran  permit  only 

Moose: 

Unit  25(A)— 1  antlered  bull  „ » 

Unit  25(B) — that  portion  within  Yukon  Ctiartey  National  Preserve — 1  bull  

Unit  25(B) — that  portion  within  tfie  Porcupine  River  drainage  upstream  from,  but  excluding  the  Coleen  River 
drainage — 1  antlered  bull. 

Unit  25(B) — that  portion,  other  than  Yukon  Chartey  National  Preserve,  draining  into  the  north  bank  of  the  Yukon 
River  upstream  from  and  including  ttie  Kandik  River  drainage,  including  the  islands  in  ttie  Yukon  River— 1  ant- 
lered bull. 

Remainder  of  Unit  25(B) — 1  antlered  bull  » ~ 


Unit  25(C)— 1  antlered  bull - - « 

Unit  25(D)(Wesf) — that  portion  lying  west  of  a  Fine  extending  from  the  Unit  25(D)  txxjndary  on  Preacher  Creek, 
then  downstream  along  Preacher  Creek,  Birch  Creek  and  Lower  Mouth  Birch  Creek  to  the  Yukon  River,  then 
downstream  akjng  the  north  bank  of  the  Yukon  River  (Including  islands)  to  the  confluence  of  the  HadweeoEik 
River,  then  upstream  along  the  west  bank  of  the  Hadweenzik  River  to  the  confluence  of  Forty  and  One-Half 
Mile  Creek,  then  upstream  along  Forty  and  One-Half  Mile  Creek  to  Nelson  Mountain  on  the  Unit  25(D)  tx)und- 
ary — 1  txjil  t)y  a  Federal  registration  permit.  Alternate  permits  allowing  for  designated  hunters  are  availat)»e  to 
qualified  applicants  who  reside  in  Beaver.  Birch  Creek,  or  Stevens  Village.  Moose  hunting  on  put)(ic  land  in  this 
portion  of  Unit  25(D)(West)  is  closed  at  all  tinDes  except  for  residents  of  Beaver,  Birch  Creek  and  Stevens  Vil- 
lage during  seasons  identified  atxjve.  The  moose  season  will  be  closed  when  30  moose  have  been  harvested 
in  the  entirety  of  Unit  25(D)(West). 

Remainder  of  Unit  25(D)— 1  antlered  moose — ~ — 

Beaver 

Unit  25.  excluding  Unit  25(C) — 1  beaver  per  day;  1  in  possession „ „ 

Unit  25(C)  - - 

Coyote:  2  coyotes  „ - 

Fox.  Red  (including  Cross.  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct.  1. 

Hare  (Snowshoe  and  Tundra):  No  limit _ _ ~- 

Lynx: 


Juty  1-June  30. 

July  1-Apr.  30. 

Aug.  10-Sept.  30. 
Nov.  15-Feb.  28. 

Aug.  10-Sept.  20. 
Feb.  15-Mar.  26. 

Aug.  10-Sept  30. 
Dec.  1-Dec.  31. 

No  open  season. 
Aug.  10-Apr.  30. 

Aug.-10-Apr.  30. 

Aug.  25-Sept.  25. 
Dec.  1-Dec.  10. 
Aug.  20-Sept.  30. 
Aug.  25-Sept.  30. 
Dec.  1-Dec.  10. 
Sept.  5-SepL  30. 
Dec.  1-Dec.  15. 

Aug.  25-Sept.  25. 
Dec.  1-Oec.  15. 
Sept  1-Sept  15. 
Aug.  25-Feb.  28. 


Aug.  25-Sept.  25. 
Dec.  1-Oec.  20. 

Apr.  16-Oct  31. 
fvio  open  season. 
Sept.  1-Apr.  30.    . 
Sept  1-Mar.  15. 

July  1-June  30. 
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Harvest  limits 


Unit  25(C)— 2  lynx  _..„ 

Remainder  o(  Unit  25—2  lynx 
Wolf: 

Unit  25<A)— No  limit 

Remamder  of  Unrt  25—10  wotves 
Wo*vern«    ■•  *o(venne 
Grouse  .Spruce,  Bioe,  Rutted,  and  Srarp-tailed): 

Unrt  25(C) — 15  per  day,  30  m  possessjon 


Remainder  of  Unrt  25 — 15  per  day,  30  m  possession -»..>..^......— — ~— ,.. 

Ptarmigan  (Rock,  WMtow,  and  White-tailed): 

Ur«t  25(C)— those  portions  «vitnin  5  mites  of  Route  6  (Steese  Highway)— 20  par  day,  40  in 
Remainder  of  Unrt  25—20  per  day,  40  in  possession  „ „_ „ 


Open  season 


Dec.  1-Jan.  31. 
Nov.  1-Fatx.  28. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 
SepL  1-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 

Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 


Trapping 


Beaver 

Unrt  25(C)— 25  beaver  „ 

Remainder  of  Unrt  25—50  beaver  . 
Coyote:  No  limrt  


Fox.  Red  (tndudvig  Croes.  Black  and  Sivar  Phases):  Ho  ImM 

Lynx;  No  limrt  — 

Marten:  No  limrt  ~ _..„._„_„.......»..«.-«..._...._...«. 

Mm**  and  Weasel:  No  Unfit „„ ~ 

Muslvat  No  limit -.» ..-~ — ~..~^ — ..... 

Otter  No  limrt . 

Woit:  No  limrt  .v - » ».._ 

Woivenne: 

Unrt  25(C>— No  limrt . 

Remainder  of  Unit  25— No  imil  .„ _ „ 


Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Um.  1-f  eb.  2a 
Nov.  1-Feb.  2a 
Nov.  1-Feb.  2a 
Nov.  1->kjne  10. 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 


Nov  1-Feb.  2a 
Nov.  1-Mar.  31. 


(26)  Unit  26.  (i)  Unit  26  consists  of 
Arctic  Ocean  drainages  between  Cape 
Lisbume  and  the  Alaska-dlanada  border 
including  the  Firth  River  drainage 
within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  Itkillik  River 
drainage  and  west  of  the  east  bank  of  the 
Colville  River  between  the  mouth  of  the 
Itkillik  River  and  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  Clanning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River, 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  land: 

(A)  The  Unit  26(A)  Controlled  Use 
Area,  which  consists  of  Unit  26(A),  is 
closed  to  the  use  of  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  hunters  or  parts 
of  moose  from  Aug.  1 — Aug.  31  and 
from  Jan.  1 — Mar.  31.  No  hunter  may 
take  or  transport  a  moose,  or  part  of  a 
moose  in  Unit  26(A)  ai^er  having  been 
transported  by  aircraft  into  the  unit. 
However,  this  does  not  apply  to 
transportation  of  moose  hunters  or 
moose  parts  by  reg\ilarly  scheduled 
flights  to  and  between  villages  by 
carriers  that  normally  provide 
scheduled  service  to  this  area,  nor  does 


it  apply  to  transportation  by  aircraft  to 
or  between  publicly  owned  airp>orts; 

(B)  The  Dalton  rfighway  C^orridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Etalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  (Ixjrridor 
Management  Area.  The  use  of  hcensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Ckirridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuv\ik  Pass. 
Settles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Cx)rridor; 

(C)  The  Nortnwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22.  except  22(C).  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A}.  is  open  to  brown  bear 
htmting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 


hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Beeu'  Management  Area  in  any 
manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(ill)  Unit-specific  regulations: 

(A)  (Caribou  may  be  taken  from  a  boat 
under  power  in  Unit  26; 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rim  fire  cartridges; 

(C)  In  Kaktovik.  a  Federally-quaUfied 
subsistence  user  (recipient)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  sheep  on  his  or 
her  behalf  unless  the  recipient  is  a 
member  of  a  community  operating 
under  a  community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
retiim  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 
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Harvest  limrts 


Open  season 


Hunting 


Brown  Bear 

Unit  26(A) — 1  bear  by  State  registration  permit 

Unit  26  (B)  and  (C)— 1  bear _ : 

Caribou: 

Unit  26(A) — 10  caribou  per  day;  however,  cow  canbou  may  not  be  taken  May  16-Nhjne  30.  Federal  larxte  south  of 
the  CoMlle  River  arxj  east  of  the  ttie  Killik  River  are  closed  to  the  the  taking  of  caribou  by  norvFederally  qualified 
subsistence  users  from  Aug.  1-Sept.  30. 

Unit  26(B) — 10  caritxxi  per  day;  however,  cow  caribou  may  be  taken  only  from  Oct  1-Apr.  30  

•Unit  26(C)— 10  caribou  per  day  

^k)t  more  than  5  caribou  per  regulatory  year  may  be  transported  from  Unit  ^  except  to  the  community  of 
Anaktuvuk  Pass. 
Sheep: 

Unit  26(A)  arxl  (B) — (Anaktuvuk  Pass  residents  only) — that  portion  within  the  Gates  of  the  Arctic  National  Park- 
community  harvest  quota  of  60  sfieep,  no  more  than  1 0  of  whch  may  be  ewes  and  a  daily  possession  limit  of  3 
sheep  per  person  no  more  than  1  of  wtiich  may  be  a  ewe. 
Unit  26(A)— ^exckxjir^g  Anaktuvuk  Pass  residents) — those  portkxw  wittiin  the  Gates  of  the  Arete  Natkxial  Park — 3 
sheep. 

Unit  26(A) — that  portion  west  of  Howard  Pass  and  the  Etivluk  River  _... 

Unit  26(B) — that  portkxi  within  the  Oaiton  Highway  Corridor  Management  Area — 1  ram  with  %  curl  hom  or  larger  by 

Federal  registratmn  permit  onty. 
Remeirxter  of  Unit  26(A)  arxl  (B) — including  the  Gates  of  the  Arctk:  Nattonal  Preserve— 1  ram  with  %  curl  hom  or 

larger. 
Unit  26(C) — 3  sheep  per  regulatory  year;  the  Aug.  1 0-SepL  20  season  is  restricted  to  1  ram  with  ^M  curi  hom  or 
larger.  A  Federal  registratkxi  permit  is  required  for  the  Oct  1  -Apr.  30  season. 
Moose: 

Unit  26(A) — that  portkxi  of  the  Coiville  River  drainage  downstream  from  the  mouth  of  ttie  Anaktuvuk  River — 1  buH. 
Federal  publk:  lands  are  ck)sed  to  the  taking  of  moose  by  norvFederally  qualified  sut>sistence  users. 

Remainder  of  Unit  26  

Muskox:  Unit  26(C) — 1  rruskox  by  Federal  registratnn  permit  only;  12  permits  for  buHs  arxl  3  permits  for  cows  may  be 
issued  to  rural  Alaska  resklents  of  the  village  of  Kaktovik  only.  Public  lands  are  ctosed  to  the  taking  of  muskox,  except 
by  rural  Alaska  residents  of  the  vilage  of  Kaktovik  during  open  seasons. 

Fox,  ArctK  (Blue  arxl  White  Phase):  2  foxes  — _ 

Fox,  Red  (irxduding  Cross,  Black  and  Silver  Ptuses): 

Unit  26(A)  and  (B) — 10  toxes;  however,  no  nxxe  than  2  kwes  may  be  taken  prior  to  Oct  1 ^ 

Unit  26(C)— 10  taxes  

Hare  (Snowshoe  and  Tundra):  No  limit 

Lynx:  2  lyrw ^-..^..^.^» — .^_...,«....^_ „~..^......-_._>™ 

Wolf:  15  wolves 

Wolverine:  5  wolverine ...~™ 

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possesskxi 
Ptarmigan  (Rock,  WiOow,  and  While-tailed):  20  per  day,  40  in  possession  


July  1-Jur>e  30. 

Sept  1-May  31. 
SepL  1-May  31. 

July  1-June  30. 


July  1-June  30. 
July  1-Apr.  30. 


July  1 5-Dec  31 . 


Aug.  1-Apr.  30. 

Ho  open  season. 
Aug.  10-SepL20. 

Aug.  lO-SepL  20. 

Aug.  10-Sept  20. 
Oct  1-Apr.  30. 

Aug.  1—31. 

No  open  seasoa 
Sept  15-Mar.  31. 


Sept  1-Apr.  30. 

Sept  1-Apr.  30. 

Sept  1-Mar.  15. 
Nov.  1-Apr.  15. 
July  1-June  30. 
Nov.  1-Apr.  15. 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  lO-Apr.  30. 
Aug.  10-Apr.  30. 


Trapping 


Coyote:  No  limit  _ _ 

Fox,  Arctk:  (Blue  and  White  Phase):  No  limit 

Fox,  Red  (inckjding  Cross.  Black  and  Silver  Phases):  No  fMH 

Lynx:  No  limit  „ _. 

Marten:  No  limit „ -. 

Mink  arxl  Weasel:  No  Nmit „ ^...^ ..._.. 

Muskrat  No  limit .„_.~.... 

Wolf:  No  limit _ 

Wolverine:  No  limit 


Nov.  1-Apr.  15. 
Nov.  1-Apr.  15.  . 
Nov.  1-Apr.  15. 
Nov.  1— Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-^an.  31. 
Nov.  I^June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  l-AJx.  15. 


4.  In  Subpart  D  of  36  CFR  part  242 

and  50  CFR  part  100,  §§ .26  and 

.27  are  added  effective  January  1, 

1999.  through  December  31,  1999,  to 
read  as  follows: 

§ .26    Subsistence  taking  of  fish. 

(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of 
finfish,  excluding  halibut,  or  their  parts 
for  subsistence  uses. 


(2)  Finfish,  excluduig  halibut,  may  be 
taken  for  subsistence  uses  at  any  time  by 
any  method  unless  restricted  by  the 
subsistence  fishing  regulations  found  in 
this  section. 

(b)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section  and  § .27: 

Abcdone  Iron  means  a  flat  device 
which  is  used  for  taking  abalone  and 
which  is  more  than  one  inch  (24  mm) 
in  width  and  less  than  24  inches  (610 


mm)  in  length,  with  all  prying  edges 
rounded  and  smooth. 

ADF&<^  means  the  Alaska  Depmrtment 
of  Fish  and  Game. 

Anchor  means  a  device  used  to  hold 
a  salmon  fishing  vessel  or  net  in  a  fixed 
position  relative  to  the  beach;  this 
includes  using  part  of  the  seine  or  lead, 
a  ship's  anchor,  or  being  seciuwl  to 
another  vessel  or  net  that  is  anchored. 

Bag  Limit  means  the  maximum  legal 
take  per  person  or  designated  group,  per 
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specified  time  f)eriod,  even  if  part  or  all 
of  the  fish  are  preserved. 

Beach  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
is  set  &om  and  hauled  to  the  beach. 

Char  means  the  following  species: 
Arctic  char  [Salvelinus  alpinis);  lake 
trout  (Salvelinus  namaycush);  and  Dolly 
Varden  [Salvelinus  malma). 

Crab  means  the  following  species:  red 
king  crab  (Paralithodes  camshatica); 
blue  king  crab  {Paralithodes  platypus); 
brown  king  crab  (Lithodes  aequispina); 
Lithodes  couesi;  all  species  of  tanner  or 
snow  crab  (Chionoecetes  spp.);  and 
Dimgeness  crab  (Cancer  magister]. 

Dip  net  means  a  bag-shaped  net 
supported  on  all  sides  by  a  rigid  frame; 
the  maximum  straight-line  distance 
between  any  two  points  on  the  net 
frame,  as  measured  through  the  net 
opening,  may  not  exceed  five  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
half  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  p>ortion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measurement  of  4.5  inches; 
the  frame  must  be  attached  to  a  single 
rigid  handle  and  be  operated  by  hand. 

Diving  Gear  means  any  type  of  hard 
hat  or  skin  diving  equipment,  including 
SCUBA  equipment. 

Drainage  means  all  of  the  waters 
comprising  a  watershed  including 
tributary  rivers,  streams,  sloughs,  ponds 
and  lakes  which  contribute  to  the 
supply  of  the  watershed. 

Drift  gill  net  means  a  drifting  gill  net 
that  has  not  been  intentionally  staked, 
anchored  or  otherwise  fixed. 

Federal  lands  means  lands  and  waters 
and  interests  therein  the  title  to  which 
is  in  the  United  States. 

Fishwheel  means  a  fixed,  rotating 
device  for  catching  fish  which  is  driven 
by  river  current  or  other  means  of 
power. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 
between  the  seaward  extremities  of  the 
exposed  tideland  banks  at  the  present 
stage  of  the  tide. 

Fyke  net  means  a  fixed,  funneling 
(fyke)  device  used  to  entrap  fish. 

Gear  means  any  type  of  fishing 
apparatus. 

Gill  net  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 
in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  cork 
line  and  lead  line,  and  which  is  fished 
from  the  surface  of  the  water. 

Grappling  hook  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attached  to  a  lin^  and  operated  by  hand. 


Groundfish — bottomfish  means  any 
marine  finfish  except  halibut,  osmerids, 
herring  and  salmonids. 

Hand  purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
pursing  the  lead  line;  pursing  may  only 
be  done  by  hand  power,  and  a  free- 
running  line  through  one  or  more  rings 
attached  to  the  lead  Une  is  not  allowed. 

Herring  pound  means  an  enclosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Hung  measure  means  the  maximum 
length  of  the  cork  line  when  measured 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Jigging  gear  means  a  line  or  lines  with 
lures  or  baited  hooks,  drawn  through 
the  water  by  hand,  and  which  are 
operated  during  periods  of  ice  cover 
from  holes  cut  in  the  ice. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gill  net,  or  other  length  of  net,  or  a 
length  of  fencing  employed  for  guiding 
fish  into  a  fishwheel,  fyke  net  or  dip  net. 

Long  line  means  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
free-drifting  line  with  lures  or  baited 
hooks  attached. 

Possession  limit  means  the  maximum 
number  of  fish  a  person  or  designated 
group  may  have  in  possession  if  the  fish 
have  not  been  canned,  salted,  frozen, 
smoked,  dried,  or  otherwise  preserved 
so  as  to  be  fit  for  human  consumption 
after  a  15  day  period. 

Pot  means  a  portable  structure 
designed  and  constructed  to  capture  and 
retain  live  fish  and  shellfish  in  the 
water. 

Public  lands  or  public  land  means 
lands  situated  in  the  State  of  Alaska 
which  are  Federal  lands,  except — 

(1)  Land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  validly  selected  imder  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  validly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  law; 

(2)  Land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinquished;  and 

(3)  Lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act. 

Purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
means  of  a  free-running  line  through 
one  or  more  rings  attached  to  the  lead 
line. 


Ring  net  means  a  bag-shaped  net 
suspended  between  no  more  than  two 
frames;  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frame; 
the  gear  must  be  nonrigid  and 
collapsible  so  that  free  movement  of  fish 
or  shellfish  across  the  top  of  the  net  is 
not  prohibited  when  the  net  is 
employed. 

Rockfish  means  all  species  of  the 
genus  Sebastes. 

Rod  and  reel  means  either  a  device 
upon  which  a  line  is  stored  on  a  fixed 
or  revolving  spool  and  is  deployed 
through  guides  mounted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 

Salmon  means  the  following  species: 
pink  salmon  (Oncorhynchus  gorbusha); 
sockeye  salmon  (Oncorhynchus  nerka); 
Chinook  salmon  (Oncorhynchus 
tshawytscha);  coho  salmon 
(Oncorhynchus. kisutch);  and  chiun 
salmon  (Oncorhynchus  keta]. 

Salmon  stream  means  any  stream 
used  by  salmon  for  spawning  or  for 
travelling  to  a  spawning  area. 

Salmon  stream  terminus  means  a  line 
drawn  between  the  seaward  extremities 
of  the  exposed  tideland  banks  of  any 
salmon  stream  at  mean  lower  low  water. 

Set  gill  net  means  a  gill  net  that  has 
been  intentionally  set,  staked,  anchored, 
or  otherwise  fixed. 

Shovel  means  a  hand-operated 
implement  for  digging  clams  or  cockles. 

Spear  means  a  snan  with  a  sharp 
point  or  fork-like  implement  attached  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Take  or  Taking  means  to  pursue, 
hunt,  shoot,  trap,  net  capture,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct. 

To  operate  fishing  gear  means  any  of 
the  following:  the  deployment  of  gear  in 
the  waters  of  Alaska;  the  removal  of  gear 
from  the  waters  of  Alaska;  the  removal 
of  fish  or  shellfish  from  the  gear  during 
an  open  season  or  period;  or  the 
possession  of  a  gill  net  containing  fish 
during  an  open  fishing  period,  except 
that  a  gill  net  which  is  completely  dear 
of  the  water  is  not  considered  to  be 
operating  for  the  purposes  of  minimum 
distance  requirement. 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish. 

Tmut  means  the  following  species: 
cutthroat  trout  (Oncorhynchus  clarki) 
and  rainbow  trout  or  steelhead  trout 
(Oncor/iync/ius  mykiss). 

(c)  Methods,  means,  and  general 
restrictions.  (1)  No  person  may  buy  or 
sell  fish,  their  parts,  or  their  eggs  which 
have  been  taken  for  subsistence  uses, 
unless,  prior  to  the  sale,  the  prosp>ective 
buyer  or  seller  obtains  a  determination 
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from  the  Federal  Subsistence  Board  that 
the  sale  constitutes  customary  trade. 

(2)  No  person  may  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction. 

(3)  No  person  may  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 

(4)  Each  person  shall  plainly  and 
legibly  inscribe  his  or  her  first  initial, 
last  name,  and  address  on  any  fish 
wheel,  keg,  buoy,  stakes  attached  to  gill 
nets,  and  on  any  other  unattended 
fishing  gear  which  the  person  has 
employed  to  take  fish  for  subsistence 
uses. 

(5)  All  pots  used  to  take  fish  must 
contain  an  opening  on  the  webbing  of  a 
sidewall  of  the  pot  which  has  been 
laced,  sewn,  or  secured  together  by 
untreated  cotton  twine  or  other  natural 
fiber  no  larger  than  1 20  thread  which 
upon  deterioration  or  parting  of  the 
twine  produces  an  op>ening  in  the  web 
with  a  perimeter  equal  to  or  exceeding 
one-half  of  the  tunnel  eye  opening 
perimeter. 

(6)  Persons  licensed  by  the  State  of 
Alaska  to  engage  in  a  fisheries  business 
may  not  receive  for  commercial 
purposes  or  barter  or  solicit  to  barter  for 
subsistence  taken  salmon  or  their  parts. 

(7)  Except  as  provided  elsewhere  in 
this  subpart,  the  taking  of  rainbow  trout 
and  steelhead  trout  is  prohibited. 

(8)  Fish  taken  for  subsistence  use  or 
under  subsistence  regulations  may  not 
be  subsequently  used  as  bait  for 
commercial  or  sport  fishing  purposes. 

(9)  The  use  of  live  non-indigenous 
fish  as  bait  is  prohibited. 

(10)  Any  fishing  gear  used  to  take  fish 
for  subsistence  uses  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream.  A  stationary  fishing  device  may 
obstruct  not  more  than  one-half  the 
width  of  any  stream. 

(11)  Kegs  or  buoys  attached  to  any 
permitted  gear  may  be  any  color  but  red. 

(12)  Harvest  limits  authorized  in  this 

section  or  § .27  may  not  be 

accumulated  with  bag  limits  authorized 
in  State  seasons. 

(13)  Unless  specified  otherwise  in  this 
section,  use  of  a  rod  and  reel  to  take  fish 
is  permitted  without  a  subsistence 
fishing  permit.  Harvest  limits  applicable 
to  the  use  of  a  rod  and  reel  to  take  fish 
for  subsistence  uses  shall  be  as  follows: 

(i)  Where  a  subsistence  fishing  permit 
issued  by  the  ADF&G  is  required  by  this 
section,  that  permit  is  not  required  to 
take  fishior  subsistence  uses  with  rod 
and  reel.  The  harvest  and  possessions 
limits  for  taking  fish  for  subsistence 
uses  with  a  rod  and  reel  in  those  areas 
are  the  same  as  indicated  on  the  ADF&G 


permit  issued  for  subsistence  fishing 
with  other  gear  types; 

(11)  Where  a  subsistence  fishing 
permit  is  not  required  by  this  section, 
the  harvest  and  possession  limits  for 
taking  fish  for  subsistence  uses  with  a 
rod  and  reel  is  the  same  as  for  taking 
fish  imder  State  of  Alaska  sport  fishing 
regulations  in  those  same  areas. 

(14)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  terms  of 
a  required  subsistence  fishing  permit, 
gear  specified  in  definitions  in 
paragraph  (b)  of  this  section  are  legal 
types  of  gear  for  subsistence  fishing. 

(15)  Unless  restricted  in  this  section, 
or  imless  restricted  under  the  terms  of 

a  subsistence  fishing  permit,  fish  may  be 
taken  at  any  time. 

(16)  Gill  nets  used  for  subsistence 
fishing  for  salmon  may  not  exceed  50 
fathoms  in  length,  unless  otherwise 
specified  by  regulations  for  particular 
areas  set  forth  in  this  section. 

(17)  Each  fish  wheel  must  have  the 
first  initial,  last  name,  and  address  of 
the  operator  plainly  and  legibly 
inscribed  on  the  side  of  the  fishwheel 
facing  midstream  of  the  river. 

(18)  Unlawful  possession  of 
subsistence  finfish.  Fish  or  their  parts 
taken  in  violation  of  Federal  or  State 
regulations  may  not  be  possessed, 
transported,  given,  received  or  bartered. 

(d)  Fishery  management  area 
restrictions.  For  detailed  descriptions  of 
Fishery  Management  Areas,  see  State  of 
Alaska  Fishing  Regulations. 

(1)  Kotzebue-Northem  Area,  (i) 
Salmon  may  be  taken  only  by  gill  nets, 
beach  seines,  or  a  rod  and  reel. 

(ii)  Fish  may  be  taken  for  subsistence 
purposes  without  a  subsistence  fishing 
permit. 

(2)  Norton  Sound-Port  Clarence  Area. 
(i)  Salmon  may  be  taken  only  by  gill 
nets,  beach  seines,  fishwheel,  or  a  rod 
and  reel. 

(ii)  Except  as  provided  in  this 
paragraph  (d)(2),  fish  may  be  taken  for 
subsistence  purposes  without  a 
subsistence  fishing  p>ermit.  A 
subsistence  fishing  permit  issued  by 
ADF&G  is  required,  except  for  use  of  rod 
and  reel,  as  follows: 

(A)  Pilgrim  River  drainage  including 
Salmon  Lake; 

(B)  For  net  fishing  in  all  waters  from 
Cape  Douglas  to  Rocky  Point. 

(iii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon  Area,  (i)  Salmon  may  be 
taken  only  by  set  gill  nets,  beach  seines, 
fish  wheels,  or  rod  and  reel. 

(ii)  Except  as  provided  in  this 
paragraph  (d)(3),  fish  may  be  taken  for 
subsistence  purposes  without  a 
subsistence  fishing  permit. 


(iii)  A  subsistence  fishing  permit 
issued  by  the  ADF4G  is  required,  except 
for  the  use  of  rod  and  reel,  as  follows: 

(A)  For  the  Yukon  River  drainage 
from  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drainage  from 
the  ADF&G  regulatory  markers  placed 
near  the  upstream  mouth  of  22  Mile 
Slough  upstream  to  the  United  States — 
Canada  border; 

(C)  For  the  Tanana  River  drainage 
above  the  mouth  of  the  Wood  River; 

(D)  For  whitefish  and  suckers  in  the 
waters  Usted; 

(E)  For  the  taking  of  pike  in  waters  of 
the  Tolovana  River  drainage  upstream  of 
its  confluence  with  the  Tanana  River; 

(F)  For  the  taking  of  salmon  in 
Subdistricts  6-A  and  6-B. 

(iv)  Except  as  otherwise  provided,  and 
except  as  may  be  provided  by  the  terms 
of  a  subsistence  fishing  permit  issued  by 
the  ADF&G,  there  is  no  closed  season  on 
fish  other  than  salmon. 

(v)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(vi)  Birch  Creek  of  the  upper  Yukon 
drainage,  and  waters  within  500  feet  of 
its  mouth,  is  closed  to  subsisteiu» 
fishing  June  10  through  September  10, 
except  that  whitefish  and  suckers  may 
be  taken  by  rod  and  reel  or  under  the 
authority  of  a  subsistence  fishing  permit 
issued  by  the  ADF&G. 

(vii)  The  following  drainages  located 
north  of  the  main  Yukon  River  are 
closed  to  subsistence  fishing: 

(A)  Kanuti  River,  upstream  from  a 
point  five  miles  doMrnstream  of  the  State 
highway  crossing; 

(B)  Fish  Creek,  upstream  from  the 
mouth  of  Bonanza  Creek; 

(C)  Bonanza  Creek; 

(D)  Jim  River,  including  Prospect 
Creek  and  Douglas  Creek; 

(E)  South  Fork  of  the  Koyukuk  River 
system  upstream  from  the  mouth  of  Jim 
River. 

(F)  Middle  Fork  of  the  Koyukuk  River 
system  upstream  from  the  mouth  of  the 
North  Fork; 

(G)  North  Fork  of  the  Chandalar  River 
system  upstream  finm  the  mouth  of 
Quartz  Creek. 

(viii)  The  main  Tanana  River  and  its 
adjoining  sloughs  are  closed  to 
subsistence  fishing  between  the  mouth 
of  the  Salcha  River  and  the  mouth  of  the 
Gerstle  River,  except  that  salmon  may 
be  taken  in  the  area  upstream  of  the 
Richardson  Highway  bridge  to  the 
mouth  of  Clearwater  Creek  after 
November  20. 

(ix)  Waters  of  the  Tanana  River 
drainage  are  closed  to  the  subsistence 
taking  of  pike  between  the  mouth  of  the 
KanUshna  River  and  Delta  River  at 
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Black  Rapids  on  the  Richardson 
Highway  and  Cathedral  Rapids  on  the 
Alaska  Highway,  except  that  pike  may 
be  taken  for  subsistence  purposes  in  the 
Tolovana  River  drainage  upstream  from 
its  confluence  with  the  Tanana  River. 

(x)  The  Delta  River  is  closed  to 
subsistence  fishing,  except  that  salmon 
may  be  taken  after  November  20. 

(xi)  The  following  locations  are  closed 
to  subsistence  fishing: 

(A)  The  following  rivers  and  creeks 
and  within  500  feet  of  their  mouths: 
Delta  Clearwater  River  (Clearwater 
Creek  at  64'  06'  N.  lat..  145"  34'  W. 
long),  Richardson  Clearwater  Creek 
(Qear  Creek  at  64"  14'  N.  lat..  146'  16' 
W.  long).  Goodp>aster  River.  Chena 
River,  Little  Chena  River.  Little  Salcha 
River.  Blue  Creek,  Big  Salt  River,  Shaw 
Creek,  Bear  Creek.  McDonald  Creek, 
Moose  Creek.  Hess  Creek,  and  Beaver 
Creek; 

(B)  Ray  River  and  Salcha  River 
upstream  of  a  line  between  the  ADF4G 
regulatory  markers  located  at  the  mouth 
of  the  rivers; 

(C)  Deadman,  Jan,  Boleo,  Birch,  Lost, 
Harding,  Craig,  Fielding,  Two-Mile, 
Quartz,  and  Little  Harding  lakes; 

(EH  Piledriver  and  Badger  (Chena) 
sloughs. 

(xii)  The  following  waters  are  closed 
to  the  taking  of  chum  salmon  from 
August  15-43ecember  31: 

(A)  Toklat  River; 

(B)  Kantishna  River  from  the  mouth  of 
the  Toklat  River  to  its  confluence  with 
the  Tanana  River. 

(xiii)  Salmon  may  be  taken  only  by  set 
gill  nets  in  those  locations  described  in 
below  after  July  19: 

(A)  Waters  of  the  Black  River 
including  waters  within  one  nautical 
mile  of  its  terminus; 

(B)  Waters  of  Kwikluak  Pass 
downstream  of  Agmuiegut  and  the 
waters  of  Kwemeluk  Pass; 

(C)  Waters  of  Alakanuk  Pass 
downstream  from  the  mouth  of 
Kuiukpak  Slough; 

(D)  Waters  ofKwiguk  Pass 
downstream  to  the  mouth  of 
Kawokhawik  Slough; 

(E)  Waters  of  Kawanak  Pass 
downstream  from  Sea  Gull  Point; 

(F)  Waters  of  Apoon  Pass  downstream 
from  the  mouth  of  the  Kotlik  River  and 
waters  of  Okwega  Pass  downstream 
from  its  confluence  with  Apoon  Pass; 

(G)  Waters  within  one  nauUcal  mile 
seaward  from  any  grassland  bank  in 
District  1. 

(xiv)  Pike  may  not  be  taken  with  gill 
nets  in  the  waters  of  the  Tolovana  River 
drainage  from  October  15-April  14. 

(xv)  A  commercial  salmon  fisherman 
who  is  registered  for  Districts  1,  2,  or  3 
may  not  take  salmon  for  subsistence 


purposes  in  any  other  district  located 
downstream  from  Old  Paradise  Village. 

(xvi)  In  District  4,  commercial 
fishermen  may  not  take  salmon  for 
subsistence  purposes  during  the 
commercial  salmon  fishing  season  by 
gill  nets  larger  than  6-inch  mesh  after  a 
date  specified  by  emergency  order 
issued  between  July  10-July  31. 

(xvii)  In  Subdistricts  5-A,  5-B.  5-C. 
and  that  portion  of  Subdistrict  5-D 
downstream  from  Long  Point,  no  person 
may  possess  salmon  taken  for 
subsistence  purposes  during  a 
commercial  fishing  period,  unless  the 
dorsal  fin  has  been  immediately 
removed  from  the  salmon;  a  person  may 
not  sell  or  purchase  salmon  from  which 
the  dorsal  fin  has  been  removed. 

(xviii)  Subsistence  fishermen  taking 
salmon  in  Subdistrict  &-C  shall  report 
their  salmon  catches  at  designated 
ADF4G  check  stations  by  the  end  of 
each  weekly  fishing  period; 
immediately  after  salmon  have  been 
taken,  catches  must  be  recorded  on  a 
harvest  form  provided  by  the  ADFStG. 

(xix)  The  annual  possession  limit  for 
the  holder  of  a  Subdistrict  6-C 
subsistence  salmon  fishing  permit  is  10 
king  salmon  and  75  chum  salmon  for 
periods  through  August  15,  and  75 
chum  and  coho  salmon  for  periods  after 
August  15. 

(xx)  Subsistence  salmon  harvest  limits 
in  Subdistrict  6-C  are  750  king  salmon 
and  5,000  chum  salmon  taken  through 
Augxist  15  and  5,200  chum  and  coho 
salmon  combined  taken  after  August  15; 
when  either  the  king  or  chum  salmon 
harvest  limit  for  periods  before  August 
16  has  been  taken,  the  subsistence 
salmon  fishing  season  in  Subdistrict  &- 
C  will  close;  a  later  season  will  open 
after  August  15  to  allow  the  taking  of 
the  harvest  limit  for  periods  after 
August  15;  if  the  chimi  salmon  harvest 
limit  has  not  been  obtained  through 
August  15,  the  remaining  harvest  will 
not  be  added  to  the  chum  salmon 
harvest  level  for  periods  after  August  15. 

(xxi)  The  annual  harvest  limit  for  the 
holder  of  a  Subdistrict  6-A  or  6-B 
subsistence  salmon  fishing  permit  is  60 
Chinook  salmon  and  500  chum  salmon 
for  the  period  through  August  15  of  a 
year,  and  2.000  chum  and  coho  salmon 
combined  for  the  period  after  August  15; 
upon  request,  permits  for  additional 
salmon  may  be  issued  by  the  ADFStG. 

(xxii)  In  the  Kantishna  River  drainage, 
the  open  subsistence  salmon  fishing 
periods  are  seven  days  per  week. 

(4)  Kuskokwim  Area,  (i)  Salmon  may 
only  be  taken  by  gill  net,  beach  seine, 
fish  wheel,  or  by  a  rod  and  reel,  subject 
to  the  restrictions  set  forth  in  this 
paragraph  (d)(4),  except  that  salmon 


may  also  be  taken  by  spear  m  the 
Holitna  River  drainage. 

(ii)  Fish  may  be  taken  for  subsistence 
purposes  without  a  subsistence  fishing 
permit. 

(iii)  Each  subsistence  gill  net  operated 
in  tributaries  of  the  Kuskokwim  River 
must  be  attached  to  the  bank,  fished 
substantially  perpendicular  to  the  bank 
and  in  a  substantially  straight  line. 

(iv)  The  aggregate  length  of  set  gill 
nets  or  drift  gill  nets  in  use  by  any 
individual  for  taking  salmon  may  not 
exceed  50  fathoms. 

(v)  Rainbow  trout  may  be  taken  by 
residents  of  Goodnews  Bay,  Platinum, 
Quinhagak,  Eek,  Kwethluk,  Akiachak. 
and  Akiak  from  those  non-navigable 
drainages  tributary  to  the  Kuskokwim 
River  downstream  from  the  confluence 
of  the  Kuskokwim  and  Holitna  Rivers 
and  from  those  non-navigable  drainages 
to  Kuskokwim  Bay  north  of  the 
community  of  Platinum,  subiect  to  the 
following  restrictions: 

(A)  Rainbow  trout  may  be  taken  only 
by  the  use  of  gill  nets,  rod  and  reel,  or 
jibing  through  the  ice; 

(B)  The  use  of  gill  nets  for  taking 
rainbow  trout  is  prohibited  from  March. 
15-June  15. 

(5)  Bristol  Bay  Area,  (i)  Salmon  and 
char  may  only  be  taken  by  rod  and  reel 
or  under  authority  of  a  subsistence 
fishing  permit  issued  by  the  ADF*G. 

(ii)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(iii)  Each  gill  net  must  be  staked  and 
buoyed. 

(iv)  No  person  may  operate  or  assist 
in  operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(v)  Salmon,  herring,  and  ca{>elin  may 
only  be  taken  by  set  gill  nets  and  by  a 
rod  and  reel,  except  that  salmon  may 
also  be  taken  by  spear  in  the  Togiak 
River  including  its  tributaries. 

(vi)  Subsistence  fishing  is  not 
permitted  within  the  boundaries  of 
Katmai  National  Park. 

(vii)  Except  for  the  western  shore  of 
the  Newhalen  River,  waters  used  by 
salmon  are  closed  to  the  subsistence 
taking  of  fish  within  300  feet  of  a  stream 
mouth. 

(viii)  Subsistence  salmon  fishing 
permits  for  the  Naknek  River  drainage 
will  be  issued  only  through  the  ADF&G 
King  Salmon  office. 

(ix)  Subsistence  fishing  with  nets  is 
prohibited  in  the  following  waters  and 
within  one-fourth  mile  of  the  terminus 
of  those  waters  during  the  period  from 
September  1  through  June  14:  Lower 
Talarik  Creek,  Roadhouse  Creek,  Nick  G. 
Creek.  Middle  Talarik  Creek,  Alexi 
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Creek,  Copper  River,  Upper  Talarik 
Creek,  Tazimina  River,  Kakhonak  River, 
Pete  Andrew  Creek,  Young's  Creek, 
Gibralter  River.  Zacker  Creek,  Chekok 
Creek,  Dennis  Creek,  Newhalen  River, 
Tomokok  Creek,  Belinda  Creek. 

(x)  Gill  nets  are  prohibited  in  that 
portion  of  the  Naknek  River  upstream 
from  Sovonaski. 

(xi)  After  August  20,  no  person  may 
possess  coho  salmon  for  subsistence 
purposes  in  the  Togiak  River  Section 
and  the  Togiak  River  drainage  unless 
the  head  has  been  immediately  removed 
from  the  salmon.  It  is  unlawful  to 
purchase  or  sell  coho  salmon  from 
which  the  head  has  been  removed. 

(6)  Aleutian  Islands  Area,  (i)  Salmon 
may  be  taken  by  seine  and  gill  net,  with 
gear  specified  on  a  subsistence  frshing 
permit  issued  by  the  ADFiC,  or  by  a  rod 
and  reel. 

(ii)  The  Adak  District  is  closed  to  the 
taking  of  salmon. 

(iiij  Salmon  and  char  may  be  taken 
only  by  rod  and  reel  or  imder  the  terms 
of  a  subsistence  fishing  p>ermit  issued  by 
the  ADF4G,  except  that  a  permit  is  not 
required  in  the  Akutan,  Unmak  and 
Adak  Districts;  not  more  than  250 
salmon  may  be  taken  for  subsistence 
purposes  unless  otherwise  specified  on 
the  sul>sistence  fishing  permit;  a  record 
of  subsistence-caught  fish  must  be  kept 
on  the  reverse  side  of  the  permit;  the 
record  must  be  completed  immediately 
upon  taking  subsistence-caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  ADF4G  no  later 
than  October  31. 

(7)  Alaska  Peninsula  Area,  (i)  Salmon 
may  be  taken  by  seine,  gill  net,  gear 
specified  on  a  permit  issued  by  the 
ADF4G,  or  rod  and  reel. 

(ii)  The  following  waters  are  closed  to 
subsistence  fishing  for  salmon: 

(A)  Russell  Creek  and  Nurse  Lagoon; 

(B)  Trout  Creek; 

(C)  Humbolt  Creek. 

(iii)  Salmon  and  char  may  only  be 
taken  by  rod  and  reel  or  under  the 
authority  of  a  subsistence  fishing  permit 
issued  by  the  ADF&G;  a  record  of 
subsistence-caught  fish  must  be  kept  on 
the  reverse  side  of  the  p>ermit;  the  record 
must  be  completed  immediately  upon 
taking  subsistence-caught  fish  and  must 
be  returned  to  the  local  representative  of 
the  ADF&G  no  later  than  October  31. 

(8)  Chignik  Area,  (i)  Salmon  may  be 
taken  by  seines  and  gill  nets,  or  with 
gear  specified  on  a  subsistence  fishing 
permit  issued  by  the  ADF&G,  or  by  a  rod 
and  reel,  except  that  in  Chignik  Lake, 
salmon  may  not  be  taken  with  purse 
seines. 

(ii)  Salmon  may  not  be  taken  in  the 
Chignik  River,  upstream  from  the 
ADF&G  weir  site  or  counting  tower,  in 


Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 

(iii)  Salmon  and  char  may  only  be 
taken  by  rod  and  reel  or  under  the 
authority  of  a  subsistence  fishing  permit 
issued  by  the  ADF&G.  A  record  of 
subsistence-caught  fish  must  be  kept  on 
the  reverse  side  of  the  permit.  The 
record  must  be  completed  immediately 
upon  taking  subsistence-caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  ADF4G  no  later 
than  October  31. 

(iv)  From  June  10-September  30, 
commercial  fishing  license  holders  may 
not  subsistence  fish  for  salmon. 

(9)  Kodiak  Area,  (i)  Salmon  may  be 
taken  24  hours  a  day  from  January  1 
through  December  31  except  as 
provided  in  this  paragraph  (d)(9)(i): 

(A)  From  June  1-September  15, 
salmon  seine  vessels  may  not  be  used  to 
take  subsistence  salmon  for  24  hoiu^ 
before,  during,  and  for  24  hours  after 
any  open  commercial  salmon  fishing 
period; 

(B)  From  June  l-September  15,  purse 
seine  vessels  may  be  used  to  take 
salmon  only  with  gill  nets  and  no  other 
type  of  salinon  gear  may  be  on  board  the 
vessel; 

(C)  Salmon  may  be  taken  only  by  gill 
net,  seine,  or  by  a  rod  and  reel; 

(D)  Subsistence  fishermen  must  be 
physically  present  at  the  net  at  all  times 
the  net  is  being  fished. 

(ii)  The  following  locations  are  closed 
to  the  subsistence  taking  of  salmon: 

(A)  All  waters  of  Mill  Bay  and  all 
those  waters  bounded  by  a  line  from 
Spruce  Cape  to  the  northernmost  point 
of  Woody  Island,  then  to  the 
northernmost  point  of  Holiday  Island, 
then  to  a  point  on  Near  Island  opposite 
the  Kodiak  small  boat  harbor  entrance 
and  then  to  the  small  boat  harbor 
entrance; 

(B)  All  freshwater  systems  of  Little 
Afognak  River  and  Portage  Creek 
drainage  in  Discoverer  Bay; 

(C)  All  water  closed  to  commercial 
salmon  fishing  in  the  Barbara  Cove, 
Chiniak  Bay,  Saltery  Cove,  Pasagshak 
Bay,  Monashka  Bay  and  Anton  Larsen 
Bay,  and  all  waters  closed  to 
commercial  salmon  fishing  within  100 
yards  of  the  terminus  of  Selief  Bay 
Creek  and  north  and  west  of  a  Une  from 
the  tip  of  Las  Point  to  the  Up  of  River 
Mouth  Point  of  Afognak  Bay; 

(D)  All  waters  300  yards  seaward  of 
the  terminus  of  Monks  Creek; 

(E)  From  August  15  through 
September  30.  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek; 

(F)  All  freshwater  systems  of  Afognak 
Island; 


(G)  All  waters  of  Ouzinkie  Harbor 
north  of  a  line  from  57''55'10"  N.  lat, 
152»36'  W.  long,  to  57»55'03"  N.  lat.. 
152»29'20"  W.  long 

(iii)  A  subsistence  fishing  permit 
issued  by  the  ADF&G  is  required  for 
taking  salmon,  trout  and  char  for 
subsistence  purposes  (hourly 
restrictions  and  rod/reel  restrictions 
identified  in  this  permit  do  not  apply  on 
waters  under  Federal  jurisdiction  in  the 
Kodiak  Area);  a  subsistence  fishing 
permit  issued  by  the  ADF&G  is  required 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the 
commercial  herring  sac  roe  season  from 
May  1-June  30;  all  subsistence 
fishermen  shall  keep  a  record  of  the 
number  of  subsistence  fish  taken  each 
year;  the  number  of  subsistence  fish 
shall  be  recorded  on  the  reverse  side  of 
the  p)ermit.  The  record  must  be 
completed  immediately  upon  landing 
subsistence  caught  fish  and  must  be 
returned  to  the  local  representative  of 
the  ADF&G  by  February  1  of  the  year 
following  the  year  the  permit  was 
issued. 

(10)  Cooic  Inlet  Area,  (i)  Salmon  may 
be  taken  only  by  rod  and  reel,  or  under 
the  authority  of  a  subsistence  fishing 
permit  issued  by  the  ADF&G:  only  one 
permit  may  be  issued  to  a  household 
each  year;  a  subsistence  fishing  permit 
holder  shall  record  daily  salmon  catches 
on  forms  provided  by  the  ADF&G. 

(ii)  Trout,  grayUng,  char,  and  burbot 
may  not  be  taken  in  fresh  water. 

(iii)  All  public  waters  on  the  Kenai 
Peninsula  are  closed  to  subsistence 
fishing. 

(iv)  Smelt  may  be  taken  only  with  gill 
nets  and  dip  nets.  Gill  nets  used  to  take 
smelt  may  not  exceed  50  feet  in  length 
and  two  inches  in  mesh  size. 

(v)  Gill  nets  may  not  be  used. 

(11)  Prince  William  Sound  Area,  (i) 
Salmon  and  freshwater  fish  species  may 
be  taken  only  by  rod  and  reel  or  under 
the  authority  of  a  subsistence  fishing 
permit  issued  by  the  ADF&G. 

(ii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(iii)  Use  of  fishwheels: 

(A)  Fishwheels  used  for  subsistence 
fishing  may  not  be  rented,  leased,  or 
otherwise  used  for  personal  gain; 

(B)  Subsistence  fishwheels  must  be 
removed  from  the  water  at  the  end  of 
the  permit  period; 

(C)  Each  permittee  may  operate  only 
one  fishwheel  at  any  one  time; 

(D)  No  person  may  set  or  operate  a 
fishwheel  within  75  feet  of  another 
fishwheel; 

(E)  No  fishwheel  may  have  more  than 
two  baskets; 
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(F)  The  permit  holder  must  personally 
operate  the  fishwheel  or  dip  net.  A 
subsistence  fishwheel  or  dip  net  permit 
may  not  be  loaned  or  transferred  except 
as  permitted  by  this  Part; 

(G)  a  wood  or  metal  plate  at  least  12 
inches  high  by  12  inches  wide,  bearing 
the  permit  holder's  name  and  address  in 
letters  and  numerals  at  least  one  inch 
high,  must  be  attached  to  each 
fishwheel  so  that  the  name  and  address 
are  plainly  visible. 

(iv)  Salmon  may  not  be  taken  in  any 
area  closed  to  commercial  salmon 
fishing  unless  otherwise  permitted. 

(v)  bx  locations  open  to  commercial 
salmon  fishing  and  in  conformance  with 
commercial  salmon  fishing  regulations, 
the  annual  subsistence  salmon  limit  is 
as  follows: 

(A)  15  salmon  for  a  household  of  one 
person; 

(B)  30  salmon  for  a  household  of  two 
persons; 

(C)  10  salmon  for  each  additional 
person  in  a  household  over  two; 

(D)  No  more  than  five  king  salmon 
may  be  taken  per  permit. 

(vi)  All  tributaries  of  the  Copper  River 
and  waters  of  the  Coppwr  River  are 
closed  to  the  taking  of  salmon. 

(vii)  Crosswind  Lake  is  closed  to  all 
subsistence  fishing. 

(viii)  Salmon  may  be  taken  for 
subsistence  purposes  in  the  waters  of 
the  Southwestern  District  only  as 
follows: 

(A)  Only  pink  salmon  may  be  taken; 

(B)  Pink  salmon  may  be  taken  by 
dipnets  or  by  a  rod  and  reel; 

(C)  Pink  salmon  may  be  t£iken  only 
from  May  15-September  30; 

(D)  Fishing  periods  are  from  May  15 
until  two  days  before  the  commercial 
opening  of  the  Southwestern  District, 
seven  days  per  week;  during  the 
conunercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fi.«thir>g 
periods;  and  frx)m  two  days  following 
the  closure  of  the  commercial  salmon 
season  until  September  30.  seven  days 
per  week; 

(E)  There  are  no  harvest  and 
possession  limits  for  this  fishery; 

(F)  ADF&G  permits  may  be  issued 
only  at  Chenega  Bay  village. 

(ix)  Salmon  may  be  taken  for 
subsistence  purposes  in  the  waters 
north  of  a  line  from  Porcupine  Point  to 
Granite  Point,  and  south  of  a  line  from 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 

(A)  Only  pink  salmon  may  be  taken; 

(B)  Pink  salmon  may  be  taken  by 
dipnets  or  by  a  rod  and  reel; 

(C)  Pink  salmon  may  be  taken  only 
&x)m  May  15-September  30; 

(D)  Fishing  periods  are  from  May  15 
until  two  days  before  the  commercial 


opening  of  the  Southwestern  District, 
seven  days  per  week;  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fishing 
periods;  and  from  two  days  following 
the  closure  of  the  commercial  salmon 
season  until  September  30,  seven  days 
per  week; 

(E)  There  are  no  harvest  and 
possession  limits  for  this  fishery; 

{¥]  ADF&G  permits  may  be  issued 
only  at  Tatitlek  village. 

(12)  Yakutat  .Area,  (i)  Sahnon.  trout, 
and  char  may  be  taken  only  by  rod  and 
reel  or  under  authority  of  a  subsistence 
fishing  permit  issued  by  the  ADF&G. 

(ii)  Salmon,  trout,  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for  salmon 
are  legally  taken  and  possessed  for 
subsistence  purposes;  the  holder  of  a 
subsistence  salmon  permit  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  his  or  her  permit  calendar. 

(iii)  Subsistence  fishermen  must 
remove  the  dorsal  fin  frnm  subsistence- 
caught  salmon  when  taken. 

(13)  Southeastern  Alaska  Area,  (i) 
Salmon,  trout,  char  and  herring  spawn 
on  kelp  may  be  taken  only  by  rod  and 
reel  or  under  authority  of  a  subsistence 
fishing  permit  issued  by  the  ADF&G. 

(ii)  No  person  may  possess 
subsiAence-taken  and  sport-taken 
salmon  on  the  same  day. 

(iii)  Salmon,  trout  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  an  ADF&G  subsistence  permit 
for  salmon  are  legally  taken  and 
possessed  for  subsistence  purposes;  the 
holder  of  a  subsistence  salmon  permit 
must  rep>ort  any  salmon,  trout,  or  char 
taken  in  this  mannm  on  his  or  her 
permit  calendar. 

(iv)  Subsistence  fishermen  shall 
immediately  remove  the  dorsal  fin  of  all 
salmon  when  taken. 

f .27    Swbsistanc*  taWng  of  sheimsh. 

(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  dungeness  crab, 
king  crab,  tanner  crab,  shrimp,  clams, 
abalone.  and  other  shellfish  or  their 
parts. 

(b)  Shellfish  may  be  taken  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  the  subsistence 

fishing  regulations  of  § .26  or  this 

section. 

(c)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  herein  for  a  subsistence  season 
for  a  species  and  the  State  bag  limit  set 
for  a  State  season  for  the  same  species 
are  not  ounulative.  This  means  that  a 
person  or  designated  group  who  has 
taken  the  harvest  limit  for  a  particular 
species  under  a  subsistence  season 


specified  herein  may  not  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  bag  limit  specified  for 
a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section,  gear  as  specified  in  the 

definitions  of  § .26  is  legal  for 

subsistence  taking  of  shellfish. 

(3)  It  is  prohibited  to  buy  or  sell 
subsistence-taken  shellfish,  their  parts. 
at  their  eggs,  unless  otherwise  specified. 

(4)  The  use  of  explosives  and 
chemicals  is  prohibited,  except  that 
chemical  baits  or  lures  may  be  used  to 
attract  shellfish. 

(5)  Each  subsistence  fisherman  shall 
plainly  and  legibly  inscribe  their  first 
initial,  last  name  and  address  on  a  keg 
or  buoy  attached  to  unattended 
subsistence  fishing  gear.  Subsistence 
fishing  gear  may  not  display  a 
permanent  ADF&G  vessel  license 
number.  The  keg  or  buoy  may  be  any 
color  except  red. 

(6)  A  side  wall  of  all  subsistence 
shellfish  pots  must  contain  an  opening 
with  a  perimeter  equal  to  or  exceeding 
one-half  of  the  tvumel  eye  opening 
perimeter.  The  opening  must  be  laced, 
sewn,  or  secured  together  by  untreated 
cotton  twine  or  other  natural  fiber  no 
larger  than  1 20  thread.  Dungeness  crab 
and  shrimp  pots  may  have  the  pot  lid 
tiedown  straps  secured  to  the  pot  at  one 
end  by  untreated  cotton  twine  no  larger 
than  120  thread,  as  a  substitute  for  the 
above  requirement. 

(7)  No  person  may  mutilate  or 
otherwise  disfigure  a  crab  in  any 
manner  which  would  prevent 
determination  of  the  minimum  size 
restrictions  until  the  crab  has  been 
processed  or  prepared  for  consumption. 

(8)  In  addition  to  the  marking 
reqiiirements  in  paragraph  (c)(5)  of  this 
section,  kegs  or  buoys  attached  to 
subsistence  crab  pots  must  also  be 
inscribed  with  the  name  or  U.S.  Coast 
Guard  number  of  the  vessel  used  to 
operate  the  pots. 

(9)  No  mora  than  five  pots  per  person 
and  10  pots  per  vessel  may  be  used  to 
take  craib,  except  as  specified  in 
paragraph  (f)  of  this  section. 

(10)  In  the  subsistence  taking  of 
shrimp  in  the  Glacier  Bay  National 
Preserve,  no  person  may  use  more  than 
10  pots,  and  no  more  than  20  pots  may 
be  operated  from  a  vessel.  In  the 
subsistence  taking  of  shellfish  other 
than  shrimp  in  the  Glacier  Bay  National 
Preserve,  no  person  may  operate  more 
than  five  pots  of  any  type,  and  no  more 
than  10  pots  of  any  type  may  be 
operated  from  a  vessel. 

(d)  Subsistence  take  by  commercial 
vessels.  No  fishing  vessel  which  is 
commercially  Ucensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab. 
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tanner  crab,  or  dungeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  respective  open  season  in  the  area 
or  areas  for  which  the  vessel  is 
registered. 

(e)  Unlawful  possession  of 
subsistence  shellfish.  Shellfish  or  their 
parts  taken  in  violation  of  Federal  or 
State  regulations  may  not  be  possessed, 
transported,  given,  received  or  bartered. 

(f)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska-Yakutat  Area.  Shellfish  may  be 
taken  for  subsistence  purposes  in  the 
Glacier  Bay  Natioiial  Preserve  only 
under  the  authority  of  a  subsistence 
shellfish  fishing  permit. 

(2)  Cook  Inlet  Area.  All  waters  within 
the  boundaries  of  the  Kenai  National 
Wildlife  Refuge  are  closed  to  the  taking 
of  shellfish  for  subsistence  purposes. 

(3)  Kodiak  Area,  (i)  Shellnsh  may  be 
taken  for  subsistence  purposes  only 
under  the  authority  of  a  subsistence 
shellfish  fishing  permit  issued  by  the 
ADF&G. 

(ii)  The  operator  of  a  commercially 
hcensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  fi-om  the  ADF&G  before 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  dungeness  crab  per 
person. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  No  more  than  five  crab  pots  may 
be  used  to  take  king  crab;  each  pot  can 
be  no  more  than  75  cubic  feet  in 
capacity; 

(D)  King  crab  may  be  taken  only  from 
June  l-January  31,  except  that  the 


subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  tanner  crab  in 
the  location; 

(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womans 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  hne  Vz  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1 ,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  clos'»d 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v]  In  the  subsistence  taking  of  tanner 
crab: 

(A)  No  more  than  five  crab  pots  may 
be  used  to  take  tanner  crab; 

(B)  From  July  15-February  10,  the 
subsistence  taking  of  tanner  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth,  unless  the  commercial 
tanner  crab  fishing  season  is  open  in  the 
location; 

(C)  The  daily  harvest  and  possession 
limit  is  12  male  crab  per  person. 

(4)  Alaska  Peninsula- Aleutian  Islands 
Area,  (i)  Shellfish  may  be  taken  for 
subsistence  purposes  only  under  the 
authority  of  a  subsistence  shellfish 
fishing  permit  issued  by  the  ADF&G. 

(ii)  The  operator  of  a  commercially, 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  fix)m  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  tiian  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  heirvest  and  possession 
limit  is  12  male  dungeness  crab  per 
person. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 


(C)  Crab  may  be  taken  only  from  June 
1-January  31. 

(v)  The  daily  harvest  and  possession 
limit  is  12  male  taimer  crab  per  person. 

(5)  Bering  Sea  Area,  (i)  In  waters 
South  of  60°  North  latitude,  shellfish 
may  be  taken  for  subsistence  purposes 
only  under  the  authority  of  a 
subsistence  shellfish  fishing  permit 
issued  by  the  ADF&G. 

(ii)  In  that  portion  of  the  area  north  of 
the  latitude  of  Cape  Newenham, 
shellfish  may  only  be  ttiken  by  shovel, 
jigging  gear,  pots  and  ring  net. 

(iii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iv)  In  waters  south  of  60*  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  dungeness  crab  per  person. 

(v)  In  the  subsistence  taking  of  king 
crab: 

(A)  In  watere  south  of  60*  N.  lat.,  the 
daily  harvest  and  possession  limit  is  six 
male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  In  waters  south  of  60°  N.  lat.,  crab 
may  be  taken  only  from  June  1-January 
31. 

(vi)  In  watere  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  tanner  crab. 

Dated:  May  21, 1998. 
Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 

Dated:  May  22. 1998. 
James  A.  Caplan, 

Acting  Regional  Forester,  USDA — Forest 
Service. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  750  and  761 
[OPPTS-66009C:  FRL-5726-1] 

RIN  2070-AC01 

Disposal  of  Polychlorinated  Biphenyls 
(PCBs) 

AOeilCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  amending  its  rules 
under  the  Toxic  Substances  Control  Act 
(TSCA)  which  address  the  manufacture, 
processing,  distribution  in  commerce, 
use.  cleanup,  storage  and  disposal  of 
polychlorinated  biphenyls  (FtSs).  This 
rule  provides  flexibility  in  selecting 
disposal  technologies  for  PCB  wastes 
and  expands  the  list  of  available 
decontamination  procedures;  provides 
less  burdensome  mechanisms  for 
obtaining  EPA  approval  for  a  variety  of 
activities;  clarifies  and/or  modifies 
certain  provisions  where 
implementation  questions  have  arisen; 
modifies  the  requirements  regarding  the 
use  and  disposal  of  PCB  equipment;  and 
addresses  outstanding  issues  associated 
with  the  notification  and  manifesting  of 
PCB  wastes  and  changes  in  the 
operation  of  commercial  storage 
facilities.  This  rule  also  codifies  policies 
that  EPA  has  developed  and 
implemented  over  the  past  19  years. 
This  rule  will  streamline  procedures 
and  focuses  on  self-implementing 
requirements  and  the  elimination  of 
dupHcation.  Some  activities  currently 
requiring  PCB  disposal  approvals  will 
no  longer  require  those  approvals.  EPA 
believes  that  this  rule  will  result  in 
substantial  cost  savings  to  the  regulated 
community  while  protecting  against 
unreasonable  risk  of  injury  to  health  and 
the  environment  from  exposure  to  PCBs. 
DATES:  This  rule  shall  become  effective 
August  28,  1998.  This  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  daylight  time 
on  July  29,  1998  (see  40  CFR  23.5,  50 
FR  7271). 

The  information  collection 
requirements  contained  in  this  rule  have 
not  yet  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and  are 
not  effective  until  OMB  approves  them. 
Once  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  rule,  EPA  will  publish 
another  document  in  the  Federal 
Register  to  announce  OMB's  approval 
and  to  amend  40  CFR  part  9  to 
incorporate  the  assigned  OMB  approval 


number  into  the  table  of  OMB  control 
numbers  for  EPA  regulations  at  40  CFR 
9.1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Rm.  E-543B,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551,  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPP1.EMENTARY  INFORMATION: 
Electronic  Availability: 

Electronic  copies  of  the  following 
documents:  Response  to  Comments 
Document  on  the  Proposed  Rule- 
Disposal  of  Polychlorinated  Biphenyls 
and  Support  Document  for  the  PCB 
Disposal  Amendments.  Final  Rule  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register  -  Environmental 
Documents  entry  for  this  dociunent 
under  "Laws  and  Regulations'*  (http:// 
www.epa.gov/fedrgstr/). 

The  following  outline  is  provided  to 
assist  the  reader  in  locating  topics  of 
interest  in  the  preamble. 

I.  Regulated  Entities 

II.  Background 

A.  General  Reaction  to  Proposed  Rule 

B.  Overview  of  Final  Rule 
C  Statutory  Authorities 

D.  Unreasonable  Risk  Standard 

III.  Issues  Not  Addressed  by  this  Rulemaking 

A.  Preempting  Other  Requirements 

B.  Toxicity  of  PCBs 

C.  Issues  Deferred  for  Later  Rulemaking 
rV.  Notice  of  Final  Rulemaking 

A.  General  Requirements 

B.  Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use 

C.  Storage  of  PCB  Articles  Designated  for 
Reuse 

D.  Marking 

E.  Disposal 

F.  Storage  for  Disposal 

G.  TSCA  PCB  Coordinated  Approvals 
H.  Decontamination 

I.  Exemptions  for  Manufacturing, 
Importing,  Processing,  Distributing  in 
Commerce,  and  Exporting  PCBs 

J.  Transboundary  Movements 

K.  Change  in  Reportable  Quantity  —  Spill 
Cleanup  Policy 

L.  Records  and  Monitoring 

M.  Amendments  to  the  Notification  and 
Manifesting  Rule 

V.  Chart  of  Marking  and  Recordkeeping 
Requirements  and  EPA  Forms 

VI.  Rulemaking  Record 

VII.  References 

VIII.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

E.  Executive  Order  12898 

F.  Executive  Order  13045 

G.  National  Technology  Transfer  and 
Advancement  Act  (NTTAA) 


H.  Submission  to  Congress  and  the  General 
Accounting  Office 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  manufacture, 
process,  distribute  in  commerce,  use,  or 
dispose  of  PCBs.  Regulated  categories 
and  entities  include: 


Category 


Industry 


Utilities  and  rural 
eiecthc  coopera- 
tives 


Irxjividuals,  Federal, 
State,  and  Munici- 
pal Governments 


Examples  o1  Regu- 
lated Entities 


Chemical  manufactur- 
ers, electroindustry 
manufacturers, 
erxl-users  of  elec- 
tricity, PCB  waste 
handlers  (e.g.,  stor- 
age facilities,  land- 
fills and  inaner- 
ators),  waste  trans- 
porters, general 
contractors 


Electric  power  and 
light  companies 


Individuals  aruj  agen- 
cies which  own, 
process,  distribute 
m  commerce,  use, 
and  dispose  of 
PCBs 


This  table  is  not  exhaustive,  but  lists 
the  types  of  entities  that  could 
potentially  be  regulated  by  this  action. 
Other  types  of  entities  may  also  be 
regulated.  To  determine  whether  your 
entity  is  regulated  by  this  action, 
carefully  examine  the  applicability 
criteria  in  40  CFR  part  761.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  "FOR 
FURTHER  INFORMATION  CONTACT" 
unit. 

n.  Background 

A.  General  Reaction  to  Proposed  Rule 

On  June  10,  1991  (56  FR  26738),  EPA 
issued  an  Advanced  Notice  of  Proposed 
Rulemaking  (ANPR)  to  solicit  comments 
on  possible  changes  to  the  PCB  disposal 
regulations  promulgated  under  the 
authority  of  TSCA  section  6(e)  and 
codified  in  40  CFR  part  761.  On 
December  6,  1994  (59  FR  62788)  (FRL- 
4167-1),  EPA  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  after 
considering  comments  and  supporting 
data  on  the  issues  outlined  in  the  ANPR 
and  other  issues  brought  to  EPA's 
attention  during  the  course  of 
implementing  the  TSCA  PCB  program. 
After  publication  of  the  NPRM,  EPA 
conducted  a  series  of  briefings  on  the 
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proposed  amendments  to  better 
acquaint  potential  commenters  with  the 
potential  impacts  so  that  they  could 
better  formulate  their  comments.  On 
June  6  and  7.  1995,  EPA  held  a  public 
hearing  on  the  proposed  amendments.  A 
transcript  of  that  hearing  is  in  the  public 
record.  Almost  all  commenters 
supported  the  objectives  EPA  proposed 
for  the  PCB  program,  but  they  also 
provided  numerous  comments  on  how 
to  better  achieve  those  objectives. 
EPA  has  prepared  a  Response  to 
Comments  document  which  addresses 
comments  not  otherwise  discussed  in 
this  preamble.  You  may  review  the 
Response  to  Comments  document  in  the 
TSCA  Public  Docket  (OPPTS  docket 
control  number  66009A),  Rm.  B607, 
Northeast  Mall  at  the  Envirorunental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC. 

B.  Overview  of  Final  Rule 

This  rulemaking  promulgates 
significant  amendments  affecting  the 
use,  manufacture,  processing, 
distribution  in  commerce,  and  disposal 
ofPCBs. 

These  amendments  add  regulatory 
provisions  authorizing  certain  uses  of 
PCBs;  authorizing  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs  for  use  in  research 
and  development  activities;  specifying 
additional  alternatives  for  the  cleanup 
and  disposal  of  PCBs;  and  clarifying  the 
processing  for  disposal  exemption. 

These  amendments  also  add  sections 
establishing  standards  and  procedures 
for  disposing  of  PCB  remediation  waste 
and  certain  products  manufactured  with 
PCBs;  establishing  procedures  for 
determining  PCB  concentration; 
establishing  standards  and  procedures 
for  decontamination;  estabhshing 
controls  over  the  storage  of  PCBs  for 
reuse;  and  establishing  a  mechanism  for 
coordinating  TSCA  disposal  approvals 
for  the  management  of  PCB  wastes 
among  various  Federal  programs.  These 
amendments  also  update  several 
marking,  recordkeeping,  and  reporting 
requirements. 

The  regulatory  requirements  that 
apply  to  materials  containing  PCBs 
depend  in  part  on  the  PCB 
concentration.  To  ensure  a  consistent 
and  reproducible  basis  for  determining 
PCB  concentrations,  §  761.1(b)(4) 
provides  that  the  concentration  of  non- 
liquid  PCBs  must  be  determined  on  a 
dry  weight  basis;  the  concentration  of 
liquid  PCBs  must  be  determined  on  a 
wet  weight  basis;  and  the  concentration 
of  multi-phasic  (i.e.,  both  non-liquid 
and  liquid)  PCBs  must  be  determined  by 
separating  the  phases  and  analyzing 
each  phase. 


C.  Statutory  Authorities 

This  final  rule  is  issued  pursuant  to 
sections  6(e)(1),  6(e)(2)(B),  6(e)(3)(B)  and 
18(b)  of  TSCA.  Section  6(e)(1)(A)  gives 
EPA  the  authority  to  promulgate  rules 
regarding  the  disposal  of  PCBs  (15 
U.S.C.  2605(e)(1)(A)).  TSCA  section 
6(e)(1)(B)  provides  broad  authority  for 
EPA  to  promulgate  rules  that  would 
require  PCBs  to  be  marked  with  clear 
and  adequate  warnings  (15  U.S.C. 
2605(e)(1)(B)).  TSCA  section  6(e)(2)(B) 
gives  EPA  the  authority  to  authorize  the 
use  of  PCBs  in  other  than  a  totally 
enclosed  manner  based  on  a  finding  of 
no  uiueasonable  risk  of  injury  to  health 
or  the  enviromnent  (15  U.S.C. 
2605(e)(2)(B)).  TSCA  section  6(e)(3)(B) 
provides  that  any  person  may  petition 
EPA  for  an  exemption  from  the 
prohibition  on  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs  (15  U.S.C. 
2605(e)(3)(B)).  EPA  may  grant  an 
exemption  based  on  findings  that  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  will  not  result,  and 
that  the  petitioner  has  made  good  faith 
efforts  to  develop  a  substitute  for  PCBs. 

D.  Unreasonable  Risk  Standard 

Under  TSCA  section  6(e),  EPA  makes 
decisions  using  the  concept  of 
"unreasonable  risk."  In  evaluating 
whether  a  risk  is  unreasonable,  EPA 
considers  the  probability  that  a 
regulatory  action  will  harm  health  or  the 
environment,  and  the  costs  and  beneflts 
to  society  that  are  likely  to  result  from 
the  action.  See  generally,  15  U.S.C. 
2605(c)(1).  Specifically,  EPA  considers 
the  following  factors: 

1.  Effects  of  PCBs  on  human  health 
and  the  environment.  EPA  considers  the 
magnitude  of  exposure  and  the  effects  of 
PCBs  on  humans  and  the  environment. 
The  following  discussion  summarizes 
EPA's  assessment  of  these  factors. 

a.  Health  effects.  EPA  has  determined 
that  PCBs  are  toxic  and  persistent.  PCBs 
can  enter  the  body  through  the  lungs, 
gastrointestinal  tract,  and  skin,  can 
circulate  throughout  the  body,  and  can 
be  stored  in  the  fatty  tissue.  Available 
animal  studies  indicate  an  oncogenic 
potential.  EPA  has  also  found  that  PCBs 
may  cause  reproductive  effects  and 
developmental  toxicity  in  humans. 
Chloracne  may  also  occur  in  humans 
exposed  to  PCBs. 

b.  Environmental  effects.  Certain  PCB 
congeners  are  among  the  most  stable 
chemicals  known,  which  decompose 
very  slowly  once  they  are  released  in 
the  envirorunent.  PCBs  are  absorbed  and 
stored  in  the  fatty  tissue  of  higher 
organisms  as  they  bioaccumulate  up  the 
food  chain  through  invertebrates,  fish. 


and  mammals.  This  ultimately  results  in 
human  exposure  through  consumption 
of  PCB-containing  food  sources.  PCBs 
also  have  reproductive  and  other  toxic 
effects  in  aquatic  organisms,  birds,  and 
mammals. 

c.  Risks.  Toxicity  and  exposure  are 
the  two  basic  components  of  risk.  EPA 
has  concluded  that  any  exposure  of 
humans  or  the  environment  to  PCBs 
may  be  significant,  depending  on  such 
factors  as  the  quantity  of  PCBs  involved 
in  the  exposure,  the  likelihood  of 
exposure  to  humans  and  the 
environment,  and  the  effect  of  exposure. 
Minimizing  exposure  to  PCBs  should 
minimize  any  eventual  risk.  EPA  has 
quantified  risks  from  certain  exposure 
scenarios  (See  for  example,  Refs.  1  and 
2).  For  example,  assessments  of  the  risks 
from  exposure  to  PCBs  in  soil  have  been 
used  as  the  basis  for  several  of  today's 
regulatory  actions. 

2.  Benefits  of  PCBs  and  the 
availability  of  substitutes.  The  benefits 
to  society  of  particular  activities 
involving  PCBs  vary.  PCBs  were  used 
principally  because  they  had -excellent 
dielectric  properties.  The  dielectric 
properties  were  supplemented  by 
thermal  stability  and  even  the  ability  to 
retard  burning,  a  considerable  problem 
with  the  most  commonly  used 
alternative  dielectric  fluid.  For  other 
uses,  thermal  stability  and  flame 
retardancy  were  enhanced  by  resistance 
to  degradation  by  chemical  oxidizers, 
acids  and  bases.  Although  it  is  difficuh 
to  estimate  the  financial  benefits  from 
the  reduction  in  industrial  fires  from  the 
use  of  PCBs,  it  is  clear  that  there  were 
far  fewer  fires  &x)m  the  use  of  PCBs  as 
alternatives  to  other  commonly  used 
flammable  and  ignitable  fluids.  These 
benefits  are  especially  significant  in 
uses  where  heat  was  generated  or  where 
a  fire  from  another  source  would  be 
augmented  and  intensified  by  the 
presence  of  flammable  fluids. 
Unfortunately,  the  properties  of  thermal 
stability  and  resistance  to  chemical 
degradation  which  made  PCBs  so  useful 
industrially,  make  PCBs  a  problem 
when  they  are  released  to  the 
environment,  where  they  and  their  toxic 
effects  persist  for  long  periods.  The 
toxic  effects  of  PCBs  do  not  play  a  role 
in  most  uses  where  there  is  little,  if  any, 
actual  exposure.  So  long  as  the  PCBs  are 
used  inside  containers  and  are  not 
available  for  potential  exposure  or 
release  to  the  environment,  the  benefits 
&t)m  their  continued  use,  versus  the 
cost  to  decontaminate  or  dispose  of  and 
replace  them,  can  outweigh  the  risks. 

while  someelectrical  equipment 
manufactured  to  contain  PCBs  prior  to 
1978  is  still  in  use,  most  of  the 
equipment  in  use  that  contains  PCBs 
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was  manufactured  to  use  another 
dielectric  fluid,  but  was  contaminated 
with  PCBs  during  manufacturing  or 
servicing.  In  most  cases,  the  PCB 
concentration  is  low  and  the  industrial 
properties  of  PCBs  are  for  all  practical 
purposes  no  longer  contributing  to 
continued  use  of  the  equipment. 
Similarly,  because  of  their  chemical 
inertness,  the  low  concentration  PCBs 
do  not  interfere  with  or  compromise  the 
use  of  the  contaminated  alternative 
dielectric  fluids.  Therefore,  the  benefits 
from  continued  use  of  the  contaminated 
equipment,  as  opposed  to 
decontamination  or  disposal  and 
replacement,  can  continue  to  be 
realized. 

3.  Costs.  The  reasonably  ascertainable 
costs  of  this  rulemaking  are  discussed  in 
detail  in  "Cost  Impacts  of  the  Final 
Regulation  Amending  the  PCB  Disposal 
Regulations  at  40  CFR  Part  761"  (Ref.  3). 

Overall,  this  rulemaking  is  intended 
to  protect  against  unreasonable  risks 
from  PCBs  by  providing  cost-effective 
and  environmentally  protective  disposal 
options  that  will  reduce  exposure  to 
PCBs  by  encouraging  their  removal  from 
the  environment,  thereby  reducing  the 
potential  risk  to  human  health  and  the 
environment  from  PCBs.  The  rule  also 
authorizes  certain  continued  uses  of 
PCBs  and  materials  contaminated  with 
PCBs  where  exposure  can  be  controlled 
and  where  removal  and  disposal  of  the 
material  would  be  costly  or  impractical. 
More  detailed  analyses  of  unreasonable 
risk  specific  to  individual  regulatory  , 
provisions  are  included  throughout  the 
preamble. 

m.  Issues  Not  Addressed  by  this 
Rulemaking 

A.  Preempting  Other  Requirements 

Several  commenters  raised  the  issue 
of  a  general  preemption  under  TSCA  of 
all  other  Federal.  State,  and  local  laws 
and  regulations  concerning  the 
management  of  PCB  wastes.  As  stated  in 
the  NPRM  preamble.  TSCA  does  not 
allow  the  Administrator  to  preempt 
State  disposal  rules  which  describe  the 
manner  or  method  of  disposal  of  a 
chemical  substance  or  mixture,  or  in 
this  instance,  the  disposal  of  PCBs  (59 
FR  62832).  Moreover.  EPA  believes  that 
such  a  preemptive  rule  would  not  flow 
from  any  of  the  proposed  changes  and 
therefore  is  not  within  the  scope  of  this 
rulemaking. 

B.  Toxicity  of  PCBs 

Several  commenters  argued  that  EPA 
should  reassess  the  toxicity  of  PCBs.  In 
the  NPRM,  EPA  indicated  that  it  had 
undertaken  a  study  of  PCB  toxicity.  This 
study,  completed  in  September  1996, 


found  PCBs  to  be  carcinogenic,  but 
concluded  that  PCBs  are  not  as  potent 
as  previously  determined  (Ref.  4).  In 
today's  final  rule.  EPA  has  proceeded 
with  the  TSCA  PCB  requirements  based 
on  the  risk  data  reUed  on  in  the  NPRM. 
The  Agency  will  consider  additional 
revisions  to  these  TSCA  regulations  in 
the  future  to  accommodate  additional 
new  information  clarifying  PCB  non- 
cancer  effects  and  bioacciunulation 
factors,  and  to  remain  consistent  with 
regulations  issued  imder  other  statutes, 
such  as  the  Clean  Water  Act  (CWA).  and 
with  other  EPA  policies,  such  as  those 
governing  response  actions  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  EPA  will  follow  closely 
the  public  comment  process  on  other 
rulemakings,  and  upon  completion  of  a 
balanced  assessment  of  both  the  cancer 
and  non-cancer  effects,  will  adjust  its 
regulatory  standards  on  PCBs  as 
appropriate. 

hi  adopting  this  policy  position,  EPA 
weighed  the  potential  benefits  and  costs 
associated  with  revising  the  final  rule  to 
reflect  the  most  recent  PCB  cancer 
potency  information.  Such  a  change  at 
this  time  would  delay  the  issuance  of 
the  final  rule  and  its  anticipated  large 
cost  savings,  for  likely  only  very 
marginal  benefits. 

C.  Issues  Deferred  for  Later  Rulemaking 
EPA  today  is  not  finalizing  provisions 
regarding  exports  of  PCBs  (see  Unit  IV.J. 
of  this  preamble),  or  use  authorizations 
for  non-liquid  PCBs.  EPA  intends  to 
address  these  issues  in  future 
rulemakings. 

In  the  NPRM.  EPA  solicited 
comments  on  the  appropriate  levels  for 
corrective  action  of  PCB  contamination 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (59  FR  62794-95). 
EPA  is  not  taking  final  action  on  this 
part  of  the  proposal  today.  Those 
comments  vvrill  be  addressed  by  the 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)  during  the  process 
for  promulgating  final  RCRA  corrective 
actions  regulations.  (For  more 
information,  see  61  FR  19432,  May  1. 
1996.)  The  Office  of  Pollution 
Prevention  and  Toxics  will  continue  to 
work  with  OSWER  and  other  Offices  in 
the  Agency  to  coordinate  programs 
concerning  PCBs. 

In  addition.  EPA  has  issued  in  the 
Federal  Register  a  Notice  of  Intent  to 
implement  a  Performance  Based 
Measurement  System  (PBMS),  under 
which  the  regulated  community  would 
be  able  to  select  any  appropriate 
analytical  test  method  for  use  in 
complying  with  EPA's  regulations  (62 
FR  52098.  October  6, 1997)  (FRL-5903- 


2).  Implementation  of  this  program  for 
a  given  rule  requires  that  EPA  propose 
changes  and  seek  public  comment  on 
them.  EPA  intends  to  propose  such 
changes  to  the  TSCA  PCB  regulations  in 
the  future.  The  Agency  defines  PBMS  as 
a  set  of  processes  wherein  the  data 
quality  needs,  mandates,  or  limitations 
of  a  program  or  project  are  specified, 
and  serve  as  criteria  for  selecting 
appropriate  methods  to  meet  those 
needs  in  a  cost-effective  manner.  Where 
PBMS  is  implemented,  the  regulated 
community  would  be  able  to  select  any 
appropriate  analytical  test  method  for 
use  in  complying  with  EPA's 
regulations.  It  is  EPA's  intent  that 
implementation  of  PBMS  have  the 
overall  effect  of  improving  data  quality 
and  encouraging  advancement  of 
analytical  technologies.  The  Agency 
anticipates  proposing  amendments  to 
certain  of  its  regulations,  as  needed,  to 
incorporate  PBMS  into  its  regulatory 
programs.  EPA  intends  to  implement 
PBMS  on  a  program-specific  basis.  Each 
of  EPA's  programs  is  presently 
developing  a  plan  for  implementation. 
EPA  intends  to  provide  ample 
opportunity  for  the  public  to  comment 
on  specific  aspects  of  PBMS 
implementation. 

Finally.  EPA  is  deferring  final 
regulatory  action  on  proposed 
§  761.30(q)  for  future  rulemaking.  In  the 
NPRM.  EPA  solicited  comments  on 
authorizing  the  use  of  PCBs  in  existing 
applications  that  had  not  been 
authorized  by  previous  PCB 
rulemakings  (59  FR  62809.  December  6. 
1994).  Although  EPA  received  many 
comments  supporting  the  proposed 
authorizations,  many  commenters 
wanted  EPA  to  drop  many,  if  not  all.  of 
the  proposed  conditions  for  the 
authorizations.  EPA  needed  additional 
time  to  review  the  recently  submitted 
risk  assessment  studies  and  also  to 
obtain  additional  data  for  certain  uses  in 
order  to  reduce  the  uncertainties 
associated  with  the  available  studies. 
EPA  therefore  intends  to  publish  a 
Supplemental  Notice  to  solicit 
additional  data  on  the  items  that  EPA 
proposed  authorizing  in  the  NPRM.  EPA 
is  interested  in  any  data  that  could  be 
used  by  the  Agency  in  its  review  of  the 
risks  of  exposure  from  PCBs  that  might 
be  associated  with  the  existing 
appUcations  of  the  PCB-containing 
items  that  were  identified  in  the  NPRM. 
EPA  is  particularly  interested  in  data 
relating  to  the  following  items,  when 
such  items  have  been  identified  as 
containing  PCBs:  certain  paints, 
caulking,  and  coal-tar  enamel  coatings 
used  on  steel  .water  pipe  and 
underground  tanks.  Due  to  the  potential 
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lag  time  that  may  be  necessary  to  either 
develop  or  assemble  these  data,  a  listing 
of  the  data  elements  that  are  required  for 
this  analysis  is  provided  below. 

1 .  Wipe  sample  data  for  each  of  the 
products  (or  classes  of  products,  i.e., 
paint)  for  which  uses  would  be 
authorized.  These  data  should  be 
collected  from  products  that  are  known 
to  contain  PCBs  (i.e.,  based  on  bulk 
sample  results  or  from  historic 
knowledge).  Also,  the  detection  limits 
for  these  materials  should  be 
sufficiently  low  to  ensure  that  risks  can 
be  calculated  dowm  to  the  10-*  range. 
Estimates  of  the  detection  limits  that 
would  be  required  to  estimate  a  lO*  risk 
level  for  the  products  for  which 
exposure  scenarios  have  been  developed 
by  EPA  can  be  found  in  Table  1  of  the 
document  "Support  Document  for  the 
PCB  Disposal  Amendments,  Final  Rule" 
(Ref.  5).  This  docimient  has  been  placed 
in  the  docket  and  is  available  at  EPA's 
web  site  under  "Laws  and  Regulations" 
at  the  Federal  Register-Environmental 
Documents  entry  (http://www.epa.gov/ 
fedrgstr/). 

2.  Transfer  data.  Information  on  the 
transfer  of  PCBs  to  human  skin  from  the 
non-liquid  PCBs  listed  in  Table  1  of  the 
support  document.  EPA  recognizes  that 
these  data  may  not  be  available.  If  such 
data  are  not  available,  EPA  requests 
suggestions  regarding  how  to  factor  in  a 
value  representing  the  likely  transfer  of 
PCBs  to  human  skin. 

3.  Air  monitoring  data  for  each  of  the 
products  (or  classes  of  products,  i.e., 
paint)  for  which  uses  would  be 
authorized.  These  data  should  be 
collected  from  products  that  are  known 
to  contain  PCBs  (i.e.,  based  on  bulk 
sample  results  or  from  historic 
knowledge).  Also,  the  detection  limits 
for  these  materials  should  be 
sufficiently  low  to  ensure  that  risks  can 
be  calculated  down  to  the  10-*  range. 
See  Table  1  of  the  support  document  for 
estimates  of  the  detection  limits  that 
would  be  required  to  estimate  a  10-*  risk 
level  for  the  products  for  which 
exposure  scenarios  have  been  developed 
by  EPA. 

EPA  is  particularly  interested  in  data 
that  are  representative  of  the  highest 
concentrations  of  PCBs  in  the  product 
(or  class  of  products,  i.e.,  paint).  For 
example,  commenters  provided 
information  that  paint  formulations 
with  10  to  12%  PCBs  were 
recommended  in  the  commercial 
formulation  manuals.  Therefore,  wipe 
sample  and  air  monitoring  data  for 
products  such  as  paints  should  come 
from  those  coatings  with  bulk  sample 
levels  of  10  to  12%  PCBs.  If  only  data 
from  coatings  with  bulk  sample  levels  of 
less  than  10  to  12%  PCBs  are  available, 


EPA  would  still  be  interested  in 
receiving  that  data.  In  addition  to  the 
collected  data,  EPA  would  like  a  copy 
of  the  sampling  plan  that  was  used  in 
collecting  the  data  and  a  description  of 
the  quality  assurance/quality  control 
procedures  that  were  applied  to  the  data 
set. 

The  Supplemental  Notice  which  EPA 
plans  to  publish  later  this  year,  will 
provide  specific  information  regarding 
the  data  request  and  the  date  and 
location  for  data  submissions. 

rv.  Notice  of  Final  Rulemaking 

A.  General  Requirements 

1.  Applicability  of  regulations  The 
regulatory  requirements  that  apply  to 
materials  containing  PCBs  depend  in 
part  on  the  PCB  concentration.  To 
identify  what  regulatory  requirements 
apply  to  a  material  that  contains  PCBs, 
a  person  has  two  options:  either  to 
determine  the  PCB  concentration  and 
apply  the  regulations  specified  for  that 
concentration  and  type  of  material,  or  to 
assume  the  concentration  to  be  500 
parts  per  million  (ppm)  or  greater. 
Under  the  second  option,  it  is  not 
necessary  to  determine  the  PCB 
concentration  of  the  material,  but  the 
most  restrictive  regulatory  requirements 
apply  (see  §  761.50(a)(5)  in  the 
regulatory  text). 

Where  Uquid  samples  cannot  be 
collected,  such  as  on  contaminated 
surfaces,  surface  sampling  and 
concentration  levels  have  been 
developed  (see  part  761,  subpart  G,  The 
PCB  Spill  Cleanup  Policy),  and  are 
included  at  §  761.1(b)(3).  The  surface 
concentrations,  which  were  based  on 
dermal  exposure,  are  equated  to  the 
existing  PCB  regulations  which 
included  economic  considerations.  For 
example,  the  regulations  established  for 
PCBs  at  concentrations  of  50  to  less  than 
500  ppm  apply  to  contaminated  surfaces 
at  concentrations  of  greater  than  10  to 
less  than  100  micrograms  per  100  square 
centimeters  (>10-<100  ^g/lOO  cm^).  In 
addition,  specific  sections  of  today's 
rule  codify  the  relationship  between 
surface  contamination  and  the  existing 
regulations  based  on  milligrams  of  PCBs 
per  liter  of  Uquid  on  a  dry  weight  basis. 

a.  Determination  of  PCB 
concentrations — wet  weight/dry  weight. 
The  Agency  sought  to  ensure  a 
consistent  and  reproducible  basis  for 
determining  PCB  concentrations  by 
specifying  at  §  761.1(b)(4)  how  the  PCB 
levels  were  to  be  determined  in  liquids, 
non-liquids,  or  mixtures  of  both.  If  the 
PCBs  are  "non-liquid  PCBs"  as  defined 
in  §  761.3,  then  a  person  must 
determine  PCB  concentrations  using  dry 
weight  (i.e..  excluding  the  weight  of 


water).  If  the  PCBs  are  "Hquid  PCBs"  as 
defined  in  §  761.3.  then  a  person  must 
determine  PCB  concentrations  using  wet 
weight.  If  the  PCBs  are  multi-phasic 
(i.e..  both  non-liquid  and  liquid  PCBs). 
then  a  person  must  separate  the  phases 
and  perform  the  appropriate  analysis  on 
each  phase.  PCB  determinations  must  be 
made  on  a  weight-per-weight  basis  (e.g., 
milligrams  per  kilogram),  or.  for  Hquids. 
on  a  weight- per- volume  basis  (e.g.. 
milligrams  per  Uter)  if  the  density  of  the 
liquid  is  also  reported  (see  §  761.1(b)(2) 
in  the  regulatory  text). 
•  The  Agency  proposed  the  definition 
of  "non-liquid  PCBs"  to  mean  PCBs 
which  contain  no  liquids  whicl)  pass 
through  the  filter  when  using  the  paint 
filter  test  method  (EPA  Method  9095  in 
"Test  Methods  for  Evaluating  Sohd 
Waste"  (SW-846))  (Ref.  6).  Commenters 
indicated  that  if  materials  contain  no 
visible  liquids  or  contained  no  liquid 
phases,  they  should  not  be  required  to 
perform  the  paint  filter  test.  The  Agency 
has  modified  the  definition  to  include 
visual  inspection  of  the  materials  to 
determine  that  they  do  not  flow  at  room 
temperature  (25  "C  or  77  'F).  For  all 
other  materials,  such  as  sludges  or 
sediments  potentially  containing  free 
liquids,  EPA  has  retained  a  paint  filter 
test  to  determine  the  presence  of  free 
liquids. 

The  Agency  proposed  the  definition 
of  "dry  weight  basis"  to  mean  reporting 
chemical  analysis  results  by  excluding 
the  weight  of  the  water  in  the  sample. 
Commenters  indicated  that  certain 
methods  of  removing  water  could  skew 
the  analytical  results.  Since,  in  this 
instance,  the  Agency  wants  to  exclude 
the  water  weight,  it  amended  the 
definition  of  "dry  weight"  in  the  final 
rule  to  specify  removing  the  weight  of 
the  water.  EPA  also  included  examples 
for  removing  water  from  a  sample,  such 
as  air  drying  at  ambient  temperature, 
filtration,  decantation,  or  heating  at  a 
low  temp>erature  followed  by  cooling  in 
the  presence  of  a  desiccant.  The  Agency 
is  not  specifying  which  method  to  use. 
only  that  the  chosen  method  must  be 
applicable  to  measuring  PCBs  in  the 
sample  matrix  at  the  concentration  of 
concern  and  must  be  reproducible. 

The  Agency  proposed  the  definition 
of  "wet  weight  basis"  to  mean  reporting 
chemical  analysis  results  by  including 
the  weight  of  all  dissolved  water  in  a 
homogenous  liquid.  A  commenter 
believes  that  wet  weight  should  be  the 
weight  of  the  PCBs  compared  to  the 
weight  or  the  volume  of  all  liquids, 
excluding  the  weight  or  volume  of  non- 
liquid  materials  that  can  be  separated. 
Under  the  TSCA  section  6(e)  PCB 
regulations,  EPA  has  always  used 
weighty  weight  for  determining  PCB 
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concentrations.  However,  the  Agency 
has  amended  the  definition  of  "wet 
weight"  in  the  final  rule  to  allow  sample 
analytical  results  to  be  reported  on  a 
weight  per  volume  basis  rather  than  a 
weight/weight  basis,  if  the  density  of  the 
liquid  is  also  reported. 

For  multi-phasic  wastes,  the  disposal 
requirements  are  generally  based  on  the 
highest  FCB  concentration  in  any  phase. 
For  example,  a  sample  of  sludge 
containing  both  non-liquid  and  liquid 
phases  would  first  need  to  be  separated 
into  its  various  phases.  Then  each  phase 
must  be  analyzed  for  PCB  concentration. 
Assume  that  this  separation  and 
analysis  results  in  a  non-liquid  phase 
containing  600  ppm  PCBs,  an  aqueous 
liquid  phase  containing  100  (ig/L.  and  a 
non-aqueous  phase  containing  60  ppm. 
At  the  time  of  disposal,  the  sludge  may 
either  be  separated  into  phases  or 
disposed  of  without  separation.  If  it  is 
disposed  of  without  separation,  it  must 
be  disposed  of  in  accordance  with  the 
requirements  applicable  to  the  phase 
with  the  highest  concentration,  i.e..  as 
non-liquid  waste  >500  ppm  PCBs.  If  the 
waste  is  separated  into  phases,  each 
phase  may  be  disposed  of  according  to 
the  disposal  requirements  appUcable  to 
that  phase. 

In  general,  the  anti-dilution  rule 
requires  that  even  if  the  phases  were  to 
be  disposed  of  separately,  all  phases 
would  have  to  be  disposed  of  based  on 
the  highest  concentration  in  any  phase 
in  the  sample,  since  the  phase 
contaminated  at  a  lower  level  was  in 
contact  with  a  more  contaminated 
phase.  However,  in  the  PCB  remediation 
waste  {§  761.61)  and  decontamination 
(§  761.79)  provisions.  EPA  is  allowing 
each  separated  phase  to  be  disposed  of 
or  decontaminated,  respectively,  based 
on  its  own  PCB  concentration. 

Some  commenters  anticipated  that  by 
requiring  determining  PCB  levels  in 
various  media  or  phases  to  be  analyzed 
separately,  EPA  was  also  requiring  that 
the  phases  be  separated  for  disposal. 
Commenters  consistently  indicated  that 
these  additional  analytical  and  disposal 
requirements  would  be  extremely 
burdensome,  costly,  and  unnecessary. 
EPA  did  not  intend  to  require  that 
multi-phasic  waste  be  separated  for 
disposal.  Multi-phasic  waste  samples 
must  be  separated  for  analysis  because 
the  PCBs  may  have  concentrated  in  one 
of  the  phases.  Proper  separation  allows 
the  multi-phasic  sample  to  be  analyzed 
using  consistent  and  reproducible 
methods.  The  waste  as  a  whole  must  be 
disposed  of  based  on  the  highest 
concentration  in  any  phase,  but  need 
not  be  separated  into  phases  at  the  time 
of  disposal. 


b.  Application  of  the  anti-dilution 
provision.  The  "anti-dilution"  provision 
at  40  CFR  761.1(b)(5)  prohibits  a  person 
from  avoiding  specific  PCB  disposal 
requirements  because  a  PCB 
concentration  was  reduced  or  shifted 
from  one  material  or  environmental 
medium  to  another  by  adding  a  diluent, 
or  separating  or  concentrating  the  PCBs. 

The  Agency  did  not  propose  to 
modify  this  important  provision,  but  did 
receive  comments  on  it.  The  Agency  did 
not  find  them  compeUing,  and  therefore, 
the  anti-dilution  provision  remains  in 
effect  unchanged.  Any  specific 
variances  from  the  anti-dilution 
provision,  such  as  for  certain  PCS 
remediation  waste,  have  been  included 
in  the  appropriate  provisions  of  subpart 
D  of  part  761.  EPA  continues  to  be 
concerned  about  intentional  or 
fortuitous  PCB  dilution  and  remains 
committed  to  stringent  regulation  of 
PCB  waste  disposal.  In  finalizing  several 
variances  from  the  anti-dilution 
provision.  EPA  is  simply  recognizing 
that  where  PCBs  have  already  been 
released,  the  critical  disposal  issue  is  to 
mitigate  the  damage  from  the  release. 

c.  PCB  concentration  assumptions  for 
use.  EPA  proposed  to  add  §  761.1(g)  to 
exempt  oil-filled  equipment 
manufactured  after  July  2, 1979.  from 
the  scope  of  the  rule,  provided  that  the 
equipment:  (1)  Had  a  permanent  label  or 
mark  affixed  by  the  manufactiuer 
indicating  that  it  contained  no  PCBs;  or 
(2)  had  not  been  serviced  with  PCBs  and 
was  accompanied  by  documentation 
from  the  manufacturer  certifying  that 
the  equipment  contained  no  PCBs  when 
manufactiuwl. 

EPA  also  proposed  to  amend  the 
existing  definition  of  "PCB 
Transformer"  at  §  761.3  to  codify  its 
policy  (44  FR  31517,  May  31. 1979)  that 
certain  transformers  for  which  the  PCB 
concentration  has  not  been  established 
must  be  assumed  to  contain  greater  than 
500  ppm  PCBs.  EPA  also  requested 
information  regarding  numbers  of  small 
transformers  or  other  pieces  of  electrical 
equipment  that  contain  PCBs  (59  FR 
62820.  December  6.  1994).  Some 
examples  are:  potential  transformers, 
current  transformers,  instrument 
transformers,  grounding  transformers, 
voltage  transformers,  and  ignition 
transformers.  These  small  transformers 
range  in  size  from  several  inches  to 
several  feet  in  height.  They  can  be  filled 
with  oil,  epoxy,  or  tar- like  potting 
compoimds  that  contain  PCBs,  or  they 
can  be  "dry."  These  small  transformers 
generally  do  not  have  nameplates  and 
are  not  easily  sampled.  Unless  the  PCB 
concentrations  were  established,  these 
transformers  would  have  to  be  assumed 
to  be  PCB  Transformers  under  the 


proposed  revision  to  the  definition  of 

that  term. 

Many  commenters  stated  that  the 
proposed  amendment  to  the  definition 
of  "PCB  Transformer"  would  be 
burdensome  and  costly  with  no 
apparent  envirorunental  benefit.  They 
indicated  that  changing  the  definition 
would  capture  many  more  transformers, 
i.e..  those  which  had  not  been  tested  or 
those  with  no  information  regarding  the 
type  of  dielectric  fluid  on  their 
nameplate.  Many  of  these  newly 
captured  transformers  probably  were 
manufactured  after  July  1979,  and  their 
nameplates  might  not  indicate  the  type 
of  dielectric  fluid  they  contain. 
Commenters  suggested  that  instead  of 
amending  the  definition,  EPA  should 
require  that  these  units  be  tested  prior 
to  disposal. 

Commenters  were  also  concerned  that 
under  the  proposed  PCB  Transformer 
definition,  EPA  would  drop  the  generic 
exclusions  from  the  assumption 
requirement  for  transformers 
manufactured  after  1979,  since 
transformer  nameplates  and  other 
records  on  post-1979  transformers  may 
only  indicate  the  type  of  dielectric  fluid 
in  the  unit,  and  not  the  absence  of  PCBs. 

Commenters  stated  that  defining 
"PCB  Transformer"  to  include  small 
transformers  was  costly  and 
burdensome  because,  like  small 
capacitors,  they  are  hard  to  find,  cannot 
be  easily  tested  without  destroying  their 
integrity,  and  generally  do  not  contain 
information  regarding  dielectric  fluid. 

Rather  than  finalizing  proposed 
§  761.1(g)  and  amending  the  PCB- 
Transformer  definition  as  proposed, 
EPA  has  created  new  §  761.2,  PCB 
Concentration  Assumptions  for  Use.  to 
set  forth  the  PCB  concentration 
assumptions  for  the  use  of  transformers 
and  other  oil-filled  electrical  equipment. 
Section  761.2  codifies  EPA's  policy  (the 
assumption  policy)  that  the  owner  of 
mineral  oil-filled  electrical  equipment, 
including  transformers,  that  was 
manufactured  prior  to  July  2,  1979,  and 
whose  PCB  concentration  has  not  been 
established,  must  assume  that  it  is  PCB- 
Contaminated,  i.e..  contains  50  ppm  or 
greater  PCB.  but  less  than  500  ppm  PCB. 
If  the  date  of  manufacture  is  unknown 
but  the  dielectric  fluids  known  to  be 
mineral-oil.  then  the  owner  must 
assume  the  unit  to  be  PCB- 
Contaminated. 

Commenters  questioned  the  safety  of 
sampling  pole-top  transformers,  and 
noted  that  the  design  specifications  for 
these  units,  as  well  as  for  pad-mounted 
transformers,  called  for  mineral-oil 
fluid.  In  addition,  commenters  p)ointed 
out  and  provided  data  to  support  the 
fact  that  pad-mounted  distrioution 
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transformers  rarely  (typically  less  than 
1%  of  the  units  sampled)  contained 
PCBs  greater  than  or  equal  to  500  ppm. 
These  comments  are  consistent  with 
EPA's  experience  that  higher 
concentration,  non-mineral-oil  PCB 
Transformers  are  generally  located  in 
secure  indoor  locations  and  in  indoor 
electrical  substations  and  are  not 
mounted  on  utility  poles  or  outdoor 
pads  (47  FR  37342,  August  25,  1982). 
Therefore,  pole-top  and  pad-mounted 
distribution  transformers  manufactured 
before  July  2, 1979,  are  assumed  to  be 
PCB-Contaminated  while  in  use  unless 
the  concentration  has  been  established. 

Section  761.2  also  allows  the  owner 
or  operator  of  oil-filled  electrical 
equipment,  including  transformers,  that 
was  manufactured  after  July  2,  1979, 
and  whose  PCB  concentration  is  not 
established,  to  assume  that  it  is  non- 
PCB,  i.e.,  containing  less  than  50  ppm 
PCB. 

In  addition.  §  761.2  provides  that  the 
owner  or  operator  of  a  transformer 
manufactured  prior  to  July  2,  1979,  and 
filled  with  a  fluid  other  than  mineral 
oil,  whose  PCB  concentration  has  not 
been  established,  must  assume  that  it  is 
a  PCB  Transformer,  i.e.,  containing  500 
or  greater  ppm  PCB,  if  it  contains  1.36 
kg  (3  lbs)  or  more  of  fluid.  The 
assumption  requirement  does  not  apply 
to  "dry"  transformers,  i.e.,  those 
containing  no  fluid.  If  the  date  of 
manufacture  is  unknown  and  the  type  of 
dielectric  fluid  in  the  unit  is  unknown, 
the  unit  must  be  assumed  to  be  PCB 
(i.e.,  2500  ppm). 

Finally,  §  761.2  provides  that 
transformers  containing  less  than  1.36 
kg  of  fluid,  circuit  breakers,  reclosers, 
oil-filled  cable,  and  rectifiers  whose 
PCB  concentration  has  not  been 
established  may  be  assumed  to  contain 
<50  ppm  PCBs.  EPA  believes  this  policy 
as  applied  to  transformers  containing 
less  than  1.36  kg  of  fluid  poses  no 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Because  of  the 
widespread  and  diverse  nature  of  the 
use  of  these  transformers,  and  the  small 
amount  of  PCBs  contained  within  each 
one,  all  regulatory  approaches  targeted 
at  controlling  releases  from  them  are 
very  expensive  compared  to  the 
potential  quantity  of  PCBs  kept  from  the 
environment.  Thus,  EPA  has  not 
identified  a  reasonable  cost-effective 
regulatory  alternative  that  would 
significantly  reduce  the  risks  from  the 
remaining  PCB  small  transformers  in 
service.  Since  these  transformers 
contain  small  quantities  of  dielectric 
fluid  and  many  of  them  are 
encapsulated,  PCBs  are  rarely  released 
from  these  transformers  during  their  use 
or  from  the  equipment  using  the 


transformers.  Therefore,  risks  of 
exposure  to  humans,  food,  feed,  water, 
or  the  environment  from  their  use  is 
low.  In  conclusion,  EPA  finds  that 
allowing  the  continued  use  of  small 
transformers  containing  PCBs  is  not 
unreasonable  because  the  risk  of 
exposure  is  low  and  there  appears  to  be 
no  practical,  cost-effective  risk 
reduction  measures.  They  may, 
therefore,  if  the  concentration  is 
unknown,  be  assumed  to  be  non-PCB 
while  in  use. 

The  assumption  policies  in  §  761.2  do 
not  apply  when  electrical  equipment  is  ' 
being  disposed  of.  At  that  time,  the 
owner  or  operator  of  PCB  equipment 
must  know  its  actual  PCB  concentration 
and  use  the  proper  disposal  method. 

These  modifications  to  the  final  rule 
should  significantly  reduce  the  burden 
commenters  identified  in  the  proposal. 
Since  the  Agency  has  revised  the  PCB 
Transformer  definition  to  include  only 
transformers  containing  1.36  kg  or  more 
of  fluid,  and  has  specified  other  PCB 
concentration  assumptions  for  use  in 
§  761.2,  many  tranformers  that  would 
have  been  included  under  the  proposed 
PCB  Transformer  definition  are  not  now 
included.  For  example,  §  761.2 
eliminates  the  need  to  test,  while  in  use, 
any  mineral  oil-filled  transformer 
manufactured  after  July  2,  1979,  that 
had  no  information  on  a  permanent 
label  or  mark  and  had  not  been  serviced 
or  tested  previously.  EPA  also  believes 
that  testing  costs  have  decreased  since 
1979,  so  commenter's  assertions  that  the 
proposed  changes  will  increase  their 
costs  are  unlikely.  In  addition, 
companies  have  stated  that  they 
frequently  determine  their  equipments' 
PCB  concentration  during  routine 
servicing.  Since  the  PCB  regulations 
have  been  in  place  since  1978.  EPA 
assumes  that  the  ovtrners  and  operators 
of  most  transformers  have  had  them 
serviced  at  some  point  and  already 
know  thefr  concentration.  Therefore, 
EPA  believes  that  most  units'  PCB 
concentration  is  known,  and  the 
assumption  that  they  are  PCB- 
Contaminated  need  not  apply. 

Those  persons  wishing  to  establish 
the  PCB  concentration  of  a  transformer, 
rather  than  making  an  assumption  in 
accordance  with  today's  rule,  may  do 
so.  PCB  concentration  may  be 
established:  (1)  By  testing  the 
equipment:  or  (2)  from  a  permanent 
label  (i.e.,  a  nameplate),  mark  or  other 
documentation  from  the  manufacturer 
of  the  equipment  indicating  its  PCB 
concentration  at  the  time  of 
manufacture;  and  service  records  or 
other  documentation  indicating  the  PCB 
concentration  of  all  fluids  used  in 


servicing  the  equipment  since  it  was 
first  manufactured. 

To  assist  owners  or  operators  in 
identifying  PCB  Transformers  by  their 
dielectric  trade  name  or  common  name. 
EPA  is  restating  a  list  of  names  used  by 
manufacturers  for  PCBs,  previously 
published  in  a  Federal  Register  Notice 
(41  FR  14136,  April  1, 1976,  Appendix 
A):  Aroclor,  Asbestol,  Askarel, 
Chlorextol,  Clophen,  Diaclor,  DK, 
Dykanol,  Elemex,  Fenclor,  Hyvol, 
Inerteen,  Kennechlor,  No-Flamol, 
Phenoclor,  Pyralene,  Pyranol.  Saf-T- 
Kuhl,  and  Santotherm.  Additional 
common  trade  names  for  PCBs  were 
listed  in  EPA's  1994  PCB  Q&A  Manual: 
Arochlor  B,  ALC,  Apirolio,  ASK, 
Adkarel.  Capacitor  21,  Chlorinol, 
Chlorphen,  Chlorinol,  EEC-18,  Eucarel, 
Inclor,  Kenneclor,  Magvar,  MCS  1489, 
Nepolin,  Nonflammable  Liquid, 
Pydraul,  Pyroclor,  and  Santovac  1  and 
2.  The  above  list  is  not  all-inclusive. 

To  clarify  what  capacitors  must  be 
assumed  to  contain  PCBs,  EPA  proposed 
to  amend  the  definition  of  "capacitor" 
in  §  761.3  by  inserting  existing  language 
on  PCB  concentration  assumptions  from 
the  disposal  provisions.  This  was 
intended  to  make  evident  to  readers  that 
the  assumption  provision  on  capacitors 
applies  to  all  provisions,  such  as 
marking,  use,  and  recordkeeping 
requirements,  and  not  just  disposal. 

Several  commenters  protested  that 
EPA  should  not  "change"  its  "current" 
assumption  that  capacitors  of  unknown 
concentration  are  assumed  to  be  PCB- 
Contaminated  (contains  50  ppm  or 
greater  PCB,  but  less  than  500  ppm 
PCB).  EPA  wishes  to  clarify  that  the 
Agency  has  always  maintained  that 
capacitors  of  unknowTi  concentration 
must  be  assumed  to  be  PCB  (500  ppm 
or  greater).  The  current  assumption 
provisions  for  capacitors  found  at 
§  761.60(b)(2)(i)  date  back  to  the 
proposed  PCB  disposal  and  marking 
requirements  rule  of  May  24, 1977  (42 
FR  26564).  As  EPA  noted  on  August  25, 
1982,  in  the  preamble  to  the  final  rule 
on  use  in  electrical  equipment  (47  FR 
37342  at  37347),  "virtually  all 
capacitors  (large  and  small) 
manufactured  prior  to  1978  were  filled 
with  PCB  fluid  at  a  concentration  near 
100  percent.  Capacitors  manufactured 
after  1978  did  not  use  PCB  dielectric 
fluid."  Data  was  provided  to  EPA  in 
support  of  the  1982  electrical  use  rule 
by  the  Edison  Electric  Institute  (EEI)  and 
the  Utilities  Solid  Waste  Activities 
Group  (USWAG).  This  data  indicated 
that  of  approximately  2.8  million  large 
capacitors  in  the  utilities  industry, 
100%  contained  PCBs  at  concentrations 
of  500  ppm  or  greater  (47  FR  17426;  at 
17428). 
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In  today's  final  rule,  language  on 
assumption  of  capacitor  concentration  is 
found  at  the  new  §  761.2(a)(4),  and  the 
existing  definition  of  "capacitor"  at 
§  761.3  is  being  left  unchanged.  The 
language  in  §  761.2  has  been  modified 
from  the  proposed  language  to  make 
clear  that  capacitors  manufactured  after 
July  2, 1979.  do  not  need  to  be  assumed 
to  be  PCB  Capacitors,  rather  they  are 
assumed  to  be  non-PCB  because  they 
were  manufactured  after  the  ban  on 
manufacture  and  processing  of  PCBs 
became  effective.  This  includes  most 
capacitors  that  have  been  labeled  by  the 
manufacturer  with  the  statement  "No 
PCBs"  in  accordance  with  existing 
§  761.40(g).  In  addition,  a  definition  of 
"PCB  Capacitor"  has  been  added  to 
§  761.3  to  make  clear  that  references  to 
PCB  Capacitors  in  part  761  refer  only  to 
capacitors  containing  500  ppm  PCBs  or 
greater.  Capacitors  containing  50  ppm  or 
greater  PCB.  but  less  than  500  ppm  PCB 
are  PCB-Contaminated. 

Where  the  concentration  of 
equipment  has  not  been  established  and 
is  therefore  assumed  based  on  the 
concentration  assumptions  in  §  761.2, 
that  concentration  also  determines  the 
marking,  recordkeeping,  monitoring, 
and  other  requirements  applicable  to  the 
equipment  while  it  is  in  use.  For 
example,  a  transformer  that  is  assumed 
to  be  a  PCB  Transformer  under 
§  761.2(a)(3)  is  subject  to  the  use 
conditions  for  PCB  Transformers  set  out 
at  §  761.30(a). 

d.  Applicability  based  on  PCB 
concentration.  Almost  every  section  of 
the  PCB  regulations  is  based  on 
numerical  standards,  usually  expressed 
as  the  weight  of  PCBs  per  weight  of 
liquid  or  non-liquid  matrix,  or  as  the 
weight  of  PCBs  wiped  off  a  given 
surface  area.  These  regulatory  levels  can 
differ  depending  on  whether  the  rules 
are  addressing  the  manufacture,  use,  or 
disposal  of  PCBs.  Commenters 
requested  clarification  regarding  the 
determination  of  weights  of  PCBs  in  the 
regulations.  In  particular,  the  45  kg 
threshold  for  recordkeeping  at 
§  761.180(a)  and  marking  at  §  761.40(b) 
were  cited.  EPA  is  finalizing  language  in 
today's  final  rule  at  §  761.1(b)(6)  to 
eliminate  any  confusion  on  the 
application  of  weights  or  volumes  cited 
in  the  rule.  Unless  otherwise  noted  in 
the  regulations,  references  to  weights  or 
volumes  in  part  761  apply  to  the  total 
weight  or  volume  of  the  PCB  containing 
material  (oil,  soil,  etc.).  not  the 
calculated  weight  or  volume  of  only  the 
PCB  molecules  within  that  substance. 

PCB  wastes  generally  are  regulated  for 
disposal  under  TSCA  at  concentrations 
of  50  ppm  or  greater.  Certain  exceptions 
exist,  such  as  the  use  of  waste  oil 


containing  greater  than  2  ppm  and  less 
than  50  ppm  PCBs  for  energy  recovery. 
Wastes  containing  PCBs  at  500  ppm 
PCBs  or  greater  may  have  other  disposal 
requirements,  such  as  destruction 
through  combustion  or  other  approved 
technologies.  Where  a  disposal 
requirement  is  specified  in  the  PCB 
rules,  it  cannot  be  avoided  through 
dilution  (see  §  761.1(b)(5)  of  the 
regulatory  text).  Other  Federal,  State,  or 
local  laws  or  regulations  may  impose 
additional,  perhaps  more  stringent, 
requirements  on  PCB  disposal. 
^    Once  something  is  a  PCB  waste, 
contains  PCBs,  or  is  contaminated  with 
PCBs  at  regulated  levels,  cleanup  or 
decontamination  may  be  desired  or 
required.  Today's  regulations  establish 
levels  and  procedures  for  cleanup  and 
decontamination.  Anything 
decontaminated  under  these  paragraphs 
can  be  processed  or  distributed  in 
commerce  (see  §  761.20(c)(5)  of  the 
regulatory  text),  reused  (see  §  761.30(u) 
of  the  regulatory  text)  or  disposed  of  in 
accordance  with  part  761,  subpart  D  as 
applicable. 

The  self-implementing  cleanup  level 
(i.e.,  the  "walk-away"  level)  for  soil  in 
high  occupancy  (e.g.,  residential)  areas 
is  <1  ppm,  or  SIO  ppm  if  the  soil  is 
capped  (see  §761.61(a)(4)(i)(A)  of  the 
regulatory  text).  The  cleanup  level  in 
low  occupancy  (e.g.,  electrical 
substation)  areas  is  <25  ppm  to  <100 
ppm.  depending  on  site  conditions  (see 
§  761.61(a)(4)(i)(B)(l)  of  the  regulatory 
text).  The  codified  text  uses  parts  per 
million  (ppm)  for  concentration 
measurement  of  non-liquids  as  an 
equivalent  to  milligrams  per  kilogram 

Decontamination  standards  for 
surfaces  are  as  follows:  for  non-porous 
surfaces  in  contact  with  liquid  PCBs 
destined  for  reuse,  <10  micrograms 
PCBs  per  100  square  centimeters  (^ 
PCBs/100  cm^)  (see  §  761.79(b)(3)(i)  of 
the  regulatory  text);  for  non-porous 
surfaces  in  contact  with  liquid  PCBs 
destined  for  smelting.  <100  jig  PCBs/100 
cm2  (see  §  761.79(b)(3)(ii)  of  the 
regulatory  text);  for  non-porous  surfaces 
in  contact  with  non-liquid  PCBs 
destined  for  reuse.  Visual  standard  No. 
2,  Near- White  Blast  Cleaned  Surface 
Finish,  of  the  National  Association  of 
Corrosion  Engineers  (NACE)  (see 
§  761.79(b)(3)(i)  of  the  regulatory  text); 
for  non-porous  surfaces  in  contact  with 
non-liquid  PCBs  destined  for  smelting. 
Visual  standard  No.  3,  Commercial  Blast 
Cleaned  Surface  Finish,  of  NACE  (see 
§  761.79(b)(3)(ii);  and  for  fresh  spills  to 
concrete.  <10  ng  PCBs/100  cm^  (see 
§  761.79(b)(4)  of  the  regulatory  text). 

Decontamination  standards  for  liquids 
are  as  follows:  for  water.  <0.5  ^g  PCBs/ 


L  (approximately  0.5  ppb)  for 
unrestricted  use  (see  §  761.79(b)(1));  and 
for  organic  and  non-aqueous  inorganic 
liquids,  ^2  mg  PCBs/L  (approximately  2 
ppm)  (see  §  761.79(b)(2)  of  the 
regulatory  text).  The  codified  text  uses 
ppm  or  milligrams  per  liter  (mg/L)  for 
concentration  measurements  of  non- 
aqueous liquids  and  parts  per  billion 
(ppb)  or  micrograms  per  liter  (Mg/L)  for 
concentrations  of  aoueous  liquids. 
TTie  part  761  regulations  do  not 
address  or  preempt  the  regulation  of 
non-PCB  components  of  a  waste.  If  the 
PCB  component  of  a  waste  is  approved 
for  disposal  at  a  facility,  the  approval  for 
the  disposal  of  the  other  regulated  waste 
components  must  be  addressed  by  all 
other  applicable  statutes  or  regulatory 
authorities.  As  an  example,  while  non- 
liquid  PCB/radioactive  waste  less  than 
50  ppm  PCBs  that  is  not  the  result  of 
dilution  is  not  regulated  for  disposal 
under  TSCA,  this  waste  would  need  to 
be  disposed  of  in  accordance  with  all 
applicable  requirements  for  the 
management  and  disposal  of  the 
radioactive  component  of  the  waste. 
Disposers  should  be  advised  that  site- 
specific  permit  or  license  conditions  or 
local  requirements  may  preclude  such 
disposal.  Similariy,  under  §  761.79(g)(2), 
hydrocarbon  decontamination  liquids 
having  PCB  concentrations  less  than  50 
ppm  may  be  burned  and  marketed  in 
accordance  with  the  requirements  for 
used  oil  in  §  761.20(e).  Where  such 
liquids  had  a  radioactive  component, 
burning  and  marketing  would  have  to  be 
carried  out  in  accordance  with  all 
applicable  Federal,  State  and  local 
requirements  for  the  management  and 
disposal  of  the  radioactive  component 
of  the  waste. 

In  general,  PCBs  are  banned  for  use 
unless  specifically  authorized. 
Authorizations  may  specify  conditions 
for  use  such  as  marking,  labeling,  or 
recordkeeping,  and  can  establish  the 
level  of  regulatory  control  depending  on 
such  considerations  as  the  type  or 
location  of  use  or  potential  for  exposure 
(see  §  761.30  of  the  regulatory  text). 

When  a  product  is  manufactured,  the 
potential  exists  for  it  to  be  contaminated 
with  PCBs  as  a  by-product  during 
manufacture,  through  contaminated 
feedstock,  or  through  the  addition  of 
PCBs  from  another  source.  As  a  result, 
the  product  assumes  the  same 
regulatory  status  as  the  source  (see 
§  761.1(b)(5)).  In  general,  minimum 
regulatory  levels  for  PCBs  under  section 
6(e)  of  TSCA,  including  PCBs  in 
manufactured  items  or  products,  are  the 
same  as  the  minimum  regulatory  levels 
listed  above.  When  something  is 
imported  into  the  Customs  Territory  of 
the  United  States  for  use,  TSCA  defines 
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that  importation  as  manufacture  (see 
TSCA  section  3).  All  imports  of  PCBs 
are  banned  absent  a  TSCA  section 
6(e)(3)(B)  exemption,  unless  the  import 
satisfies  the  requirement  at  §  761.20(b). 
See  Unit  IV.J.  of  this  preamble.  The  use 
of  PCBs  or  "disposal"  of  PCB  wastes  in 
a  manufacturing  process  for  a  new 
product  is  not  authorized. 

2.  Definitions — additions  and 
modifications.  This  discussion  is 
limited  to  a  few  of  the  definitions 
included  in  §  761.3.  EPA  also  has  added 
definitions  for  acronyms  frequently 
used  in  part  761  (e.g..  ASTM.  CERCLA, 
DOT.  RCRA.  TSCA  and  U.S.  GOP).  The 
remaining  definitions  being 
incorporated  at  §  761.3  in  this 
rulemaking  are  discussed  in  other 
sections  of  this  preamble. 

a.  PCB-Contaminated  Electrical 
Equipment.  EPA  proposed  to  clarify  the 
current  definition  of  "PCB- 
Contaminated  Electrical  Equipment" 
(specifically  as  it  relates  to  PCB- 
Contaminated  Transformers  at  §  761.3), 
by  incorporating  the  "assumption  rule" 
which  was  included  in  the  PCB  Ban  rule 
preamble  (44  FR  31517.  May  31.  1979). 
This  change  would  have  been  effected 
by  adding  the  following  language  to  the 
definition:  "a  transformer  is  assumed  to 
contain  PCBs  at  500  ppm  or  greater,  if 
it  is  an  untested  mineral  oil  transformer 
and  reasons  exist  to  believe  that  the 
transformer  was  at  any  time  serviced 
with  fluid  containing  PCBs  at  500  ppm 
or  greater." 

In  today's  final  nde,  EPA  codified  the 
assumptions  for  PCB-Contaminated 
Electrical  Equipment  in  new  §  761.2 
rather  than  in  the  definition  of  that  term 
at  §  761.3.  Section  761.2  provides  that 
mineral  oil-filled  electrical  equipment 
(other  than  circuit  breakers,  reclosers, 
oil-filled  cable,  and  rectifiers)  that  was 
manufactured  before  July  2,  1979,  and 
whose  PCB  concentration  is  not 
established,  must  be  assumed  to  be  PCB- 
Contaminated  Electrical  Equipment,  i.e., 
containing  50  ppm  or  greater  PCB,  but 
less  than  500  ppm  PCB.  PCB 
concentration  may  be  established  either 
by  testing  the  equipment;  or  by  a 
permanent  mark  or  other  documentation 
from  the  equipment's  manufacturer 
indicating  its  PCB  concentration  at  the 
time  of  manufacture,  and  service 
records  or  other  documentation 
indicating  the  PCB  concentration  of  all 
fluids  used  in  servicing  the  equipment 
since  it  was  manufactured. 

The  final  rule  also  clarified  that  the 
definition  includes  equipment  with  a 
surface  concentration  of  greater  than  10 
Hg  PCBs/ 100  cm2  to  less  than  100  >ig/ 
100  cm''.  Many  commenters  expressed 
confusion  over  EPA"s  intent  in  adding 
surface  sampling  to  the  definition  of 


PCB-Contaminated  Electrical 
Equipment.  EPA's  intent  is  to  provide  a 
way  to  handle  equipment  in  the  absence 
of  liquids  or  when  non-liquids  were 
present.  Surface  sampling  is  not 
required  in  addition  to  sampling  that  is 
conducted  when  liquids  are  present. 

b.  Non-porous  surface.  EPA  proposed 
to  define  "non-porous  surface"  as  "a 
smooth,  unpainted  solid  surface  that 
limits  penetration  of  liquid  PCBs 
beyond  the  immediate  surface." 

Several  commenters  asked  that 
concrete  be  included  in  the  definition  of 
'non-porous  surface."  Data  were 
provided  in  a  comment  to  demonstrate 
that  concrete  was  less  porous  than 
granite  and  marble.  However,  the  data 
clearly  indicate  that  the  porosity  of 
concrete  can  vary  widely  depending  on 
its  constituents  and  preparation.  The 
PCB  remediation  waste  provision 
addresses  existing  concrete,  where  it  is 
doubtful  that  porosity  testing  or 
formulation  details  could  be  provided  to 
make  a  verifiable  comparison  to  the 
natural  stone  materials. 

Some  concerns  raised  by  commenters 
who  sought  relief  for  cleanup  of 
concrete  are  addressed  in  new 
§  761.30(p),  which  allows  continued  use 
of  contaminated  concrete  under 
specified  conditions.  The  authorization, 
however,  requires  disposal  of  the 
concrete  at  the  end  of  its  useful  fife, 
based  on  the  bulk  concentration  of  PCBs 
in  the  concrete,  and  not  on  surface 
concentration. 

EPA  clarifies  the  distinction  between 
porosity  with  respect  to  risk  for  two 
different  generic  scenarios:  (1)  Materials 
used  as  a  conduit  to  divert,  or  as  a 
barrier  to  prevent  precipitation  or  its 
runoff,  from  further  transporting 
previously  released  PCBs;  and  (2) 
materials  which  have  been  subjected 
over  time  to  a  continuous  or  single 
release  of  PCBs  which  have  not  been 
contained  or  removed,  but  have  been 
allowed  to  migrate. 

In  the  first  scenario,  a  concrete  cap 
Ccm  prevent  migration  of  water 
deposited  on  the  surface.  Such  a  cap 
diverts  the  water  from  passing  through 
the  concrete,  preventing  PCB  movement 
in  PCB  remediation  waste  beneath  the 
cap.  In  this  sense  the  concrete  is  non- 
porous  to  the  water.  Concrete  also  can 
be  "non-porous"  when  used  for 
containment  as  a  floor  for  a  storage 
facility,  because  any  release  to  the  upper 
surface  of  the  floor  would  not  be 
allowed  to  persist  and  migrate  but 
would  be  quickly  cleaned  up  and/ or 
recontained. 

For  the  second  scenario,  concrete  is 
porous  to  continued  slow  releases  of 
dielectric  or  hydrauUc  fluid. 
Historically,  this  kind  of  release  would 


not  always  have  been  controlled  or 
cleaned  up.  Some  of  these  releases  have 
penetrated  over  30  centimeters  of 
concrete  and  have  continued  to  migrate 
in  soil  under  the  concrete  pad  or  floor 
for  several  meters.  Floors  and  pads  for 
most  of  these  situations  were  not  built 
to  contain  spills  or  prevent  migration  of 
fluids,  but  were  constructed  for 
structural  support,  where  porosity  was 
not  a  performance  specification  or 
requirement.  When  fluids  have 
penetrated  concrete  for  a  long  period, 
surface  cleaning  is  inappropriate  to 
remove  PCBs  that  have  migrated  under 
the  surface,  and  will  most  likely  be 
unsuccessful.  However,  surface 
sampling  may  help  estimate  the  extent 
of  surface  migration  of  an  old  or 
continuous  release  of  PCB  fluids  onto 
concrete. 

c.  PCB  Capacitor.  EPA  added  this 
definition  to  clarify  that  the  term  PCB 
Capacitor  in  part  761  refers  to  capacitors 
containing  500  ppm  PCBs  and  greater 
(as  opposed  to  50  or  greater  ppm).  Any 
capwcitors  containing  50  ppm  or  greater 
PCB,  but  less  than  500  ppm  PCB  are 
PCB-Contaminated.  EPA  is  retaining  the 
existing  definition  of  capacitor. 

d.  SW-846.  EPA  provided  an 
abbreviated  name  for  the  series  of 
chemical  procedures  entitled  "SW-846, 
Test  Methods  for  Evaluating  SoUd 
Waste,"  often  referenced  in  the 
regulation. 

3.  References.  In  the  NPRM,  EPA 
described  the  availability  of  test 
standards  developed  by  the  American 
Society  for  Testing  and  Materials 
(ASTM)  which  have  been  incorporated 
by  reference  in  40  CFR  part  761.  Copies 
of  the  incorporated  ASTM  standards  are 
available  for  inspection  at  the  Office  of 
the  Federal  Register  and  the  TSCA 
Nonconfidential  Information  Center,  or 
copies  may  be  obtained  directly  from 
the  ASTM  in  Philadelphia,  PA. 

Commenters  wantea  EPA  to  include 
the  full  text  of  these  incorporated  test 
methods  in  the  regulations.  The 
justifications  for  this  recommendation 
included  simplicity  (i.e.,  access  to 
requirements  from  a  single  source), 
costs  of  acquiring  ASTM  standards,  and 
burdensome  paperwork  and  delays 
associated  with  requesting  the 
documents.  EPA  estimates  that  roughly 
40  pages  of  text  would  be  added  to  the 
Code  of  Federal  Regulations  (CFR)  if  the 
referenced  standards  were  included  in 
the  PCB  regulations  text,  at  an  annual 
estimated  cost  to  EPA  of  $2,500, 
compared  to  the  individual  investment 
by  affected  entities  of  less  than  $300  for 
the  16  apphcable  standards.  There  are, 
however,  more  compelling  reasons  for 
not  including  the  text  of  these  standards 
in  the  regulations:  (1)  The 
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Administration's  streamlining 
initiatives  to  reduce  the  number  of 
pages  of  regulatory  text  in  the  CFR,  (2) 
copyright  restrictions,  and  (3)  the 
availability  of  these  documents  through 
other  sources.  For  these  reasons.  EPA 
has  promulgated  §  761.19  as  proposed. 

B.  Manufacturing,  Processing, 
Distribution  in  Commerce,  and  Use 

1.  Pmhibitions  and  exceptions — a. 
Processing  for  disposal.  Existing 
§  761.20(c)(2)  states  that  PCBs  "may  be 
processed  ...  in  compliance  with  the 
requirements  of  this  part  for  purposes  of 
disposal  in  accordance  with  the 
requirements  of  §  761.60."  Today's  final 
rule  clarifies  which  processing  for 
disposal  requires  an  approval  and 
which  does  not.  Processing  for  disposal 
must  not  result  in  dilution  to  avoid 
disposal  requirements. 

The  provisions  at  §  761.20(c)(2)  in 
today's  rule  essentially  addresses  the 
following  situations: 

Processing  for  disposal  activities 
which  are  primarily  associated  with  and 
facilitate  storage  or  transportation  for 
disposal  are  disposal,  but  do  not  require 
a  TSCA  PCB  disposal  approval. 
Examples  include,  but  are  not  limited 
to:  removing  PCBs  from  service  (e.g.. 
draining  liquids);  pumping  liquids  out 
of  temporary  storage  containers  or 
articles  into  drums  or  tank  trucks  for 
transportation  to  a  storage  facility  or 
disposal  facility;  dismantling  or 
disassembling  serviceable  equipment 
pieces  and  components;  packaging  or 
repackaging  PCBs  for  transportation  for 
disposal:  or  combining  materials  from 
smaller  containers. 

Processing  for  disposal  activities 
which  are  primarily  associated  with  and 
facilitate  treatment,  as  defined  in  40 
CFR  261.10.  or  land  disposal,  require  an 
approval  unless  they  are  part  of  an 
existing  approval  or  a  self-implementing 
activity  (such  as  activities  allowed 
under  §  761.61(a)  and  §  761.79).  or  are 
otherwise  specifically  allowed  under 
part  761.  subpart  D.  Examples  include, 
but  are  not  limited  to, 
microencapsulation;  pulverization; 
particle  size  separation;  employing 
augers  or  hoppers  to  facilitate  feeding 
non-liquid  PCBs  into  a  disposal  unit; 
directly  piping  liquid  PCBs  into  a 
disposal  unit  from  PCB  Items,  storage 
containers  or  bulk  transport  vehicles; 
and  directly  introducing  non-liquid 
PCBs  from  containers,  bulk  transport 
vehicles  or  on  pallets  into  a  disposal 
imit,  such  as  an  incinerator,  a  high 
efficiency  boiler,  industrial  furnace, 
alternate  destruction  method,  or 
chemical  waste  landfill. 


Processing,  diluting,  or  otherwise 
blending  waste  (prior  to  introducing  it 
into  a  disposal  unit)  for  purposes  of 
meeting  a  PCB  concentration  limit  in  a 
disposal  approval  shall  be  done  in 
accordance  with  the  approval,  or  shall 
comply  with  §  761.79  or  §  761.60(a)(2) 
or  (3). 

The  rate  of  delivering  liquids  or  non- 
liquids  into  a  PCB  disposal  unit  shall  be 
part  of  the  conditions  of  the  PCB 
disposal  approval  for  the  unit  when  an 
approval  is  required. 

Commenters  sought  to  include 
various  forms  of  processing  for  disposal 
outside  of  a  disposal  approval  because 
they  felt  that  these  activities  are 
common  industrial  waste  management 
practices.  EPA  finds  that  there  are  two 
kinds  of  processing  for  disposal 
activities  which  potentially  could 
change  the  disposal  status  of  waste 
through  processing:  (1)  Dilution  by 
blending  down  the  PCB  concentration  of 
the  waste  (any  kind  of  processing  which 
mixes  waste  with  other  waste  or  non- 
waste  lowers  the  concentration  of  the 
highest  PCB  concentration  waste 
component(s));  and  (2)  complete  or 
partial  separation,  such  as  particle  size 
separation,  of  waste  components.  These 
kinds  of  processing  must  be  included  in 
an  approval  to  assure  that  all  regulated 
materials  are  disposed  of  in  accordance 
with  the  disposal  regulations. 

b.  Sewage  sludge.  Today's  rule  revises 
§  761.20(a)(4)  to  harmonize  the  TSCA 
regulations  on  use  or  disposal  of  sewage 
sludge  containing  PCBs  with  similar 
regulations  promulgated  under  the 
Clean  Water  Act.  For  sewage  sludge 
regulated  imder  TSCA  for  use  or 
disposal,  blending  of  the  sewage  sludge 
to  avoid  TSCA  disposal  requirements  is 
prohibited. 

EPA  also  revised  the  definition  of 
"PCB  remediation  waste"  to  respond  to 
comments  that  by  including  in  that 
definition  municipal  sewage  treatment 
sludges  at  any  concentration,  EPA's 
proposal  would  supersede  CWA  sewage 
sludge  regulations.  EPA  did  not  intend 
to  do  so.  The  definition  of  "PCB 
remediation  waste"  in  the  final  rule 
excludes  sewage  sludge  at  less  than  50 
ppm  in  use  under  §  761.20(a)(4).  and 
includes  "PCB  sewage  sludge"  as 
defined  at  40  CFR  503.9(w)  containing 
>50  ppm  PCBs.  However,  some  use  and 
disposal  activities  not  clearly  covered 
by  the  CWA  regulations  are  banned  by 
TSCA  even  for  sewage  sludge 
containing  less  than  50  ppm  PCBs.  for 
example  the  intentional  or  accidental 
dilution  of  PCB  wastes  by  mixing  or 
blending  with  sewage  sludge.  All 
sewage  sludge  containing  >50  ppm 


PCBs  still  falls  under  the  definition  of 
PCB  remediation  waste. 

2.  Distribution  in  commerce  after 
decontamination.  EPA  is  finalizing  a 
conforming  amendment  to  existing 
§  761.20(c)(5),  which  consolidates 
provisions  proposed  at  §  761.20(c)(5), 
(c)(6),  and  (c)(7).  The  Agency  is  aware 
that  during  manufacture,  use,  and 
servicing  of  PCBs,  PCB  Items  and  other 
goods,  rcB  contamination  can  occur. 
The  Agency  believes  that  liquids  and 
non-liquids  may  be  used,  distributed  in 
commerce,  or  disposed  of  after 
contaminating  PCBs  have  been  removed 
or  reduced  in  concentration  as  specified 
without  posing  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

In  §  761.20(c)(5)  of  the  regulatory  text. 
EPA  is  clarifying  that  equipment, 
structures,  or  liquid  or  non-liquid 
materials  that  were  contaminated  with 
PCBs  >50  ppm  may  be  distributed  in 
commerce  when  certain  conditions  are 
met.  These  conditions  include 
decontamination  in  accordance  with:  (1) 
A  TSCA  PCB  disposal  approval;  (2) 
applicable  decontamination  standards 
and  procedures  under  §  761.79;  (3) 
applicable  EPA  PCB  spill  cleanup 
pohcies  (e.g..  TSCA.  CERCLA,  regional) 
at  the  time  of  decontamination;  or  (4)  if 
the  materials  were  not  formerly 
decontaminated  but  now  meet  an 
applicable  decontamination  standard  in 
§  761.79.  Similar  conditions  for  the  use 
or  reuse  of  decontaminated  materials  are 
addressed  in  §  761.30(u). 

3.  Authorizations — a.  Registration 
requirements  for  PCB  Transformers.  To 
quahfy  for  the  current  use  authorization, 
all  PCB  Transformers  were  required  to 
have  been  registered  with  local  fire 
response  personnel  by  December  1 . 
1985  (see  existing  §  761.30(a)(l)(vi).  the 
fires  rule).  In  addition,  when  the 
transformers  are  in  use  in  or  near 
commercial  buildings,  current 
regulations  require  them  to  be  registered 
with  the  building  owners  (see  existing 
§  761.30(a)(l)(vii)).  Owners  of 
transformers  at  industrial  sites  could 
fulfill  the  current  requirement  by 
registering  with  their  on-site  fire 
brigade,  while  owners  of  PCB 
Transformers  in  or  near  commercial 
buildings  had  to  register  with  both  the 
local  fire  department  and  the  building 
owner.  PCB  Transformers  erroneously 
assumed  to  have  been  contaminated  at 
less  than  500  ppm  PCBs  are  required  to 
be  registered  within  30  days  of 
discovery  of  the  actual  contamination 
level  (see  existing  §  761.30(a)(l)(xv)(D)). 
If  the  transformer  owner  could  not 
demonstrate  (e.g.,  by  the  production  of 
the  signed  receipt  from  a  registered  or 
certified  letter  used  to  register  the 
transformer  with  the  fire  response 
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personnel)  that  this  registration  had 
taken  place,  then  that  PCB  Transfonner 
was  not  authorized  for  use  under 
§761.30. 

A  review  of  the  regulated 
community's  compliance  with  these 
registration  requirements  by  the  Office 
of  the  Inspector  General  of  EPA  and 
EPA  Regional  personnel  found  that 
many  fire  departments,  including  those 
serving  large  cities,  had  not  received 
registration  information  for  a  large 
percentage  of  those  PCB  Transformers 
which  should  have  been  registered.  In 
addition,  many  owners  could  not 
demonstrate  that  they  had  registered 
their  transformers  as  required  in  order 
to  continue  each  unit's  authorization  for 
use  (Ref.  7). 

Pursuant  to  section  18(b)  of  TSCA,  the 
State  of  Connecticut  {wtitioned  EPA  for 
an  exemption  from  the  preemption 
provisions  of  section  18(a)(2)  to  allow 
the  State  to  require,  among  other  things, 
the  registration  of  PCB  Transformers 
(i.e..  transformers  with  dielectric  fluid  at 
>500  ppm  PCB)  with  the  Connecticut 
Department  of  Environmental  Protection 
(Ref.  8).  Connecticut  argued  that  this 
registration  would  provide  a 
significantly  higher  degree  of  protection 
for  State  residents  and  emergency 
response  personnel  from  the  risks  posed 
by  PCB  Transformers  than  the  current 
Federal  rules  under  TSCA  because:  (1) 
State  emergency  response  personnel 
need  the  information  because  they  often 
respond  to  fires  and  spills  at  sites 
throughout  the  State,  and  (2)  the  State, 
if  it  had  the  information,  could  more 
quickly  issue  warnings  regarding 
fishing,  swimming,  or  other  activities 
that  could  increase  human  exposure  to 
PCBs  when  fires  or  spills  occur. 

While  EPA  sees  merit  in  these 
arguments,  EPA  believes  that  residents 
of  every  State  would  be  better  protected 
by  a  uniform,  nationwide  registration 
requirement,  in  which  EPA  would 
receive  the  data  and  make  it  available  to 
Federal,  State,  and  local  emergency  or 
fire  response  personnel  and  to  building 
owners. 

Therefore,  in  response  to  the  State  of 
Connecticut's  Petition  and  the  Insj)ector 
General's  report  documenting  a  lack  of 
compliance  with  the  existing  regulation, 
EPA  proposed  to  amend 
§  761.30(a)(l)(vii)  to  require  all  owners 
of  PCB  Transformers  to  register  their 
transformers  with  EPA,  no  later  than  90 
days  after  the  effective  date  of  the  final 
rule.  EPA  proposed  this  as  a  one-time 
registration  requirement.  However, 
under  the  proposed  rule,  owners  of 
transformers  that  were  subsequently 
identified  as  PCB  Transformers  or 
received  from  another  location  would 
have  to  register  those  transformers  with 


EPA  no  later  than  30  days  after  they 
identified  or  received  the  transformer. 
To  minimize  data  gathering  and 
processing,  EPA  proposed  that 
transformer  owners  would  only  have  to 
report  the  following  information 
currently  required  under  §  761.180(a)  to 
be  included  on  their  annual  document 
logs:  (1)  Transformer  location  (address) 
and  number  of  PCB  Transformers,  (2) 
the  total  weight  in  kilograms  of  PCBs 
contained  in  the  PCB  Transformers,  and 
(3)  name,  address,  telephone  number, 
and  signature  of  the  owner,  operator,  or 
other  authorized  representative 
certifying  the  accuracy  of  the 
information  submitted.  EPA  proposed 
that  if  a  PCB  Transformer  is  transferred 
to  a  different  location  after  it  is 
registered,  information  concerning  that 
transfer  would  be  recorded  in  the  former 
owner's  annual  document  log.  EPA  has 
authority  to  collect  registration 
information  on  transformers  under 
section  8  of  TSCA,  15  U.S.C.  2607. 

Many  commenters  felt  that  instead  of 
a  new  registration  program,  EPA  should 
enforce  its  existing  requirements. 
Although  EPA  agrees  that  effective 
enforcement  of  its  regulations  is 
important,  EPA  believes  that  the 
national  registration  program  provides 
benefits  that  merely  improving  the 
enforcement  of  the  existing  fire  rules 
cannot  provide.  For  example,  collecting 
the  information  nationally,  in  one  data 
base,  provides  transformer  location 
information  to  all  emergency 
responders,  whether  they  are  from  the 
local  volunteer  fire  department,  from 
the  State  (as  Connecticut  described  in 
its  petition),  or  from  the  Federal 
government. 

In  addition,  the  new  registration 
program  is  designed  to  cure  features  of 
the  existing  rule  that  impede 
enforcement.  For  instance,  the  existing 
rule  does  not  require  transformer 
owners  to  maintain  records 
documenting  that  they  complied  with 
the  rule.  An  inspector  who  is  not  sure, 
based  on  the  evidence  available  at  an 
inspection,  whether  or  not  registration 
with  the  fire  department  occurred,  must 
determine  which  fire  department  is  the 
primary  res  ponder  for  that  facility  and 
impose  on  it  to  determine  if  registration, 
in  fact,  occurred.  The  new  rule  requires 
the  transformer  owner  to  maintain,  with 
the  annual  log,  proof  that  registration 
occurred.  If  that  documentation  is 
absent,  not  only  is  there  a  violation,  but 
the  inspector  will  easily  be  able  to 
double  check  the  national  data  base  to 
determine  if  the  registration  in  fact 
occurred. 

Some  commenters  asked  whether  they 
could  comply  with  the  national 
transformer  registration  program  by 


sending  EPA  a  copy  of  the  information 
that  they  previously  sent  to  the  primary 
fire  response  jurisdiction  under  the  fires 
rule.  EPA  agrees  that  this  is  an 
appropriate  method  of  complying  with 
the  national  transformer  registration 
program,  as  long  as  the  submission 
contains  all  the  information  required 
under  the  new  regulations,  and  that 
information  has  not  changed  since  being 
submitted  to  the  local  fire  department. 
Information  required  by  the  new 
regulations,  but  not  by  the  prior  fires 
rule,  can  be  submitted  to  the  Agency  in 
a  cover  letter  on  company  stationery. 
See  below  for  a  further  discussion  of  the 
format  of  the  required  information. 

Some  commenters  questioned  how 
the  Agency  intended  to  manage  the  data 
it  received  pursuant  to  the  national 
transformer  registration  program.  The 
Agency  intends  to  provide  the 
information  to  state  fire  bureaus  and 
other  umbrella  organizations  for  further 
dissemination  to  local  fire  departments. 
In  addition,  the  Agency  intends 
eventually  to  make  the  information 
available  in  an  electronic  data  base, 
probably  on  EPA's  World  Wide  Web 
Home  Page.  The  Agency  believes  that 
the  Internet  has  become  a  valuable  and 
reliable  tool  in  disseminating 
information,  a  situation  that  did  not 
exist  when  the  fires  rule  was  originally 
promulgated  in  1985. 

One  commenter  suggested  that  if  the 
purpose  of  the  registration  is  the 
protection  of  emergency  responders. 
such  responders  should  be  trained  to 
assume  that  all  transformers  contain 
PCBs  and  act  accordingly.  EPA  agrees 
that  such  training  would  be  appropriate 
for  all  emergency  responders,  and  has 
anecdotal  evidence  that  some  receive 
such  training.  However.  EPA,  in  the 
absence  of  other  evidence,  caimot 
assume  that  all  local  and  state 
emergency  response  personnel  that  may 
respond  to  a  fire  are  so  trained. 
Therefore,  EPA  believes  that 
establishing  a  national  data  base  of  PCB 
Transformers  will  serve  to  protect  all 
emergency  respondws,  not  just  those 
trained  to  assiune  that  all  transformers 
contain  PCBs,  from  the  dangers  of  PCBs 
in  fires. 

Several  commenters  suggested  that 
there  is  no  showing  of  risk  to  justify  the 
transformer  registration  program.  EPA 
disagrees.  EPA  determined,  in  1985,  that 
a  risk  to  fire  response  personnel  existed 
such  that  the  fires  rule  was  necessary 
(50  FR  29170,  29174,  July  17,  1985).  The 
Agency  has  not  received  sufficient 
information  to  indicate  that  such  a  risk 
has  abated.  Therefore,  the  Agency 
believes  that  it  is  still  necessary  to  have 
PCB  Transformer  location  information 
available  to  local  fire  response 
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personnel.  As  discussed  above,  EPA 
believes  that  a  national  registration 
program  will  address  this  risk  by 
making  the  information  available  on 
dem^d  to  the  local  fire  response 
personnel,  and  will  provide  additional 
protection  by  making  it  available  to 
others,  such  as  state  emergency 
response  personnel,  that  may  respond  to 
fires.  In  addition,  changes  to  the  rule 
that  will  make  it  easier  to  enforce,  such 
as  requiring  that  proof  of  registration  be 
kept  with  the  annual  log.  should  assist 
in  abating  the  risk  from  fires  involving 
PCBs  by  increasing  the  rate  of 
compliance,  therefore  providing 
emergency  response  personnel  with 
information  about  more  PCB 
Transformers. 

Several  commenters  also  suggested 
that  the  creation  of  a  new  registration 
requirement  would  be  duplicative  of  the 
requirements  in  place  under  section  312 
of  the  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA).  42  U.S.C.  11001  to  11050,  and 
at  existing  §  761.30(a)(l)(vi)  and 
(a)(l)(vii).  While  EPA  agrees  that  some 
duplication  may  exist,  the  amount  of 
duplication  is  not  sufficient  to  justify  a 
decision  not  to  finalize  the  transformer 
registration  requirement.  Moreover,  the 
EPCRA  reporting  requirements  have 
quantity  or  jurisdictional  triggers  that  do 
not  satisfy  the  information  needed  for 
the  PCB  Transformer  registration 
program.  For  example,  EPCRA  section 
304  requires  that  releases  of  certain 
chemicals  be  reported.  EPA  believes 
that  it  is  important  that  emergency 
response  personnel  have  information 
about  the  locations  of  PCB  Transformers 
prior  to  releases,  so  that  they  can  plan, 
in  advance,  how  to  respond  to  such 
releases.  Sections  311  and  312  of 
EPCRA  dp  require  reporting,  for 
planning  purposes,  to  various 
emergency  response  personnel  for 
hazardous  chemicals  that  are  present  at 
the  facility  at  10,000  pounds  or  greater, 
and  for  extremely  hazardous  substances 
at  less  than  500  pounds.  EPA  intends 
this  registration  requirement  to  apply  to 
anyone  owning  a  PCB  Transformer,  as 
defined  in  the  regulations,  with  no 
provision  to  exempt  those  people  whose 
PCB  Transformers  do  not  contain,  in 
total,  10,000  pounds  or  more  of  PCBs. 
Since  EPA  proposed  the  transformer 
registration  program  in  1994,  PCBs  have 
taken  on  increasing  importance  in 
international  negotiations  regarding 
hazardous  substances.  For  example, 
negotiations  are  ongoing  to  develop  a 
legally  binding  Protocol  on  Persistent 
Organic  Pollutants  under  the  United 
Nations  Economic  Commission  for 
Europe's  Convention  on  Long  Rcmge 
Transboundary  Air  Pollution.  In  those 


negotiations,  several  European  countries 
support  a  mandatory  ban  on  PCB  use  to 
comply  with  a  European  Community 
Directive  banning  PCB  use  by  2010. 
However,  having  a  national  data  base  of 
the  amounts  of  PCBs  in  transformers 
(the  largest  single  source  of  liquid  PCBs) 
will  allow  EPA  to  evaluate  more 
accurately  the  impact  of  such  proposals 
on  the  American  economy. 

EPA  also  requested  comments  on  the 
State  of  Connecticut  petition.  In  the 
proposal.  EPA  indicated  that  if  it  did 
not  promulgate  a  uniform  national 
registration  requirement,  then  it  would 
be  inclined  to  promulgate  an  exemption 
under  section  18(b)  to  allow  any  State 
to  implement  its  own  registration 
requirements  for  transformers. 
Commenters  overwhelmingly  opposed  a 
State  registration  program,  citing  the 
requirement  as  redundant,  burdensome, 
and  a  potential  misuse  of  preemption. 
EPA  agrees  with  the  commenters  and  is 
not  adopting  the  State  registration 
requirement  in  this  rulemaking. 

Today,  as  a  condition  of  the 
authorization  for  continued  use,  EPA  is 
finalizing  a  national  registration 
requirement  for  PCB  Transformers  at 
§  761.30(a)(l)(vi).  This  new  registration 
requirement  extends  to  PCB 
Transformers  in  use  or  in  storage  for 
reuse,  even  if  a  specific  PCB 
Transformer  was  registered  under  the 
old  requirements  at  §  761.30(a)(l)(vi). 
However,  a  person  who  takes  possession 
of  a  PCB-Transformer  after  the  deadline 
for  the  original  registration  has  passed 
does  not  need  to  register  that 
transformer  with  the  EPA.  Any  person 
taking  possession  of  a  transferred  PCB 
Transformer  should  assure  that  it  was 
registered  under  the  requirement  of 
§  761.30(a)(l)(vi).  PCB  Transformers  that 
are  not  registered  are  not  authorized  for 
use  and  must  be  disposed  of. 

In  general,  a  person  who  assimies  that 
a  transformer  is  a  PCB-Contaminated 
Transformer,  and  then  discovers  that  it 
is  a  PCB  Transformer,  must  register  that 
transformer  with  the  EPA  within  30 
days  of  discovering  that  it  is  a  PCB 
Transformer.  However,  this  requirement 
only  applies  if  the  transformer  is  located 
at  an  address  where  no  other  PCB 
Transformers  are  located.  If  other  PCB 
Transformers  are  located  at  the  same 
address,  and  those  PCB  Transformers 
are  registered  with  EPA.  the  owner  of 
the  newly-identified  PCB  Transformer  is 
not  required  to  register  that  transformer 
with  the  EPA. 

Under  §  761.30(a)(l)(vi)(D).  the 
registration  requirement  will  be  a  part  of 
the  authorization  for  continued  use  for 
each  PCB  Transformer.  To  remove 
duplicate  reporting,  EPA  is  also  deleting 
the  existing  requirements  to  register 


PCB  Transformers  with  the  fire 
department.  Since  this  registration  will 
be  sent  to  EPA  Headquarters,  it 
enhances  the  current  registration 
requirement  by  providing  a  central 
point  for  information  collection  and 
dissemination.  However,  based  on 
comments  requesting  a  longer  period  of 
time  in  which  to  register  transformers. 
EPA  is  extending  the  date  to  have  PCB 
Transformers  registered  from  90  days  to 
120  days  from  the  effective  date  of 
today's  rule. 

The  information  required  for  this 
registration  now  includes  the  following: 
(1)  Company  name  and  address,  (2) 
contact  name  and  telephone  number,  (3) 
location  of  transformer(s)  (address,  or 
for  a  mobile  source  like  a  ship,  the  name 
of  the  ship),  (4)  number  of  PCB 
Transformers  and  the  total  weight  of  the 
transformers  in  kilograms.  (5)  whether 
any  transformers  at  this  location  contain 
flammable  dielectric  fluid  (optional), 
and  (6)  signature  of  the  owner,  operator, 
or  other  representative  authorized  to 
certify  the  accuracy  of  the  information 
submitted.  EPA  Form  No.  7720-12, 
provided  at  Unit  V.  of  this  preamble, 
has  been  submitted  to  0MB  for  review. 
Once  0MB  clears  the  form,  it  may  be 
used  for  the  uniform  submission  of 
registration  information,  but  its  use  will 
be  optional.  In  lieu  of  the  form  EPA  will 
accept  the  registration  information  on 
company  stationery.  Where  a  company 
has  multiple  locations.  EPA  wrill  accept 
one  form  or  cover  letter  which  provides 
information  pertaining  to  the  company 
(including  a  point  of  contact),  followed 
by  attachments  that  provide  information 
(per  §  761.30(a)(l)(vi))  specific  to  each 
location.  Finally,  anyone  who  no  longer 
possesses  any  PCB  Transformers  and 
would  like  to  be  removed  from  the  data 
base  can  notify  EPA  in  writing. 
Notification  to  remove  a  company  or 
location  from  the  data  base  is  strictly 
voluntary. 

b.  Remove  outdated  material.  EPA 
proposed  to  remove  provisions  of  40 
CFR  part  761  that  have  become  outdated 
due  to  the  passage  of  time.  All  of  the 
affected  provisions  were  in  subpart  B 
(i.e.,  prohibitions  and  authorizations). 
EPA  received  very  few  comments  on  its 
proposal;  no  opposing  comments  were 
received  regarding  the  proposed 
changes  at  §  761.30(b),  (c),  (d),  and  (e). 
EPA  received  a  comment  that 
§  761.30(g).  which  authorizes  the  use  in 
other  than  a  totally  enclosed  manner  of 
50  ppm  or  greater  PCBs  in  diarylide  and 
phthalocyanin  pigments  until  January  1, 
1982,  is  obsolete.  This  provision  further 
restricted  the  processing  and 
distribution  in  commerce  of  these 
pigments  with  PCB  concentrations  of  50 
ppm  or  greater  after  July  1, 1979,  and 
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their  limited  manufacture  after  July  2, 
1979,  to  those  individuals  who  are 
granted  exemptions  from  EPA.  EPA 
agrees  with  the  commenter.  The 
manufacture,  processing,  and 
distribution  of  products  containing 
inadvertently  generated  PCBs  at 
concentrations  of  less  than  50  ppm  are 
currently  regulated  by  provisions  found 
at  §§  761.1(f),  761.3,  761.185,  761.187, 
and  761.193.  In  today's  final  rule,  EPA 
is  deleting  the  authorization  currently 
found  at  §  761.30(g)  and  is  finalizing  the 
proposed  revisions  to  the  authorizations 
at  §  761.30(b),  (c),  (d).  (e),  and  (h). 

One  commenter  identified  a  drafting 
error  in  §  761.30(h)  regarding  the  use 
conditions  for  electromagnets,  switches, 
and  voltage  regulators  which  incorrectly 
directed  individuals  to  inspection 
requirements  at  §  761.30(a)(l)(iii)  and 
(a)(l)(iv).  Since  the  use  of 
electromagnets  at  concentrations  of  500 
ppm  or  greater  was  prohibited  in  areas 
which  pose  an  exposure  risk  to  food  or 
feed  after  October  1,  1985,  EPA  is  also 
deleting  the  visual  inspection 
requirement  currently  found  at 
§  76l.30(h)(l)(ii).  A  revised  (h)(l)(ii)  has 
been  included  (see  the  discussion  on 
voltage  regulators)  which  changes  the 
incorrect  references  to  read 
"§  761.30(a)(l)(ix),  (a)(l)(xiii),  and 
(a)(i){xiv)"  where  such  an  inspection  is 
now  required. 

EPA  also  proposed  to  remove  the 
§  761.20(c)(3)  provisions  requiring 
submission  of  a  notice  to  EPA  prior  to 
exporting  PCBs  or  PCB  Items  for 
disposal.  This  proposal  is  not  being 
finalized  at  this  time.  As  explained  in 
Unit  IV.  J.  of  this  preamble,  EPA  is 
deferring  its  rulemaking  on  export  imtil 
a  later  time. 

c.  Voltage  regulators.  Current 
§  761.30(a)(l)(xv)  requires  owmers  of 
mineral  oil  transformers  that  had  been 
assumed  to  contain  50  ppm  or  greater 
PCB,  but  less  than  500  ppm  PCB,  but  are 
tested  and  found  to  contain  500  ppm  or 
greater  PCBs,  to  bring  those  units  into 
compliance  with  part  761.  EPA 
proposed  the  same  requirements  for 
voltage  regulators  (see  proposed 
§  761.30(a)(l)(xvi)).  Voltage  regulators 
which  were  marked  or  otherwise  known 
to  contain  PCBs  at  500  ppm  or  greater 
would  also  be  required  to  come  into 
compliance  with  part  761.  Under 
existing  rules,  mineral  oil-filled 
electrical  equipment  (including  voltage 
regulators)  that  was  manufactured 
before  July  2,  1979,  and  whose  PCB 
concentration  is  not  established  is 
assumed  to  be  PCB-Contaminated 
Electrical  Equipment  (i.e.,  contains  >50 
ppm  PCB,  but  <500  ppm  PCB). 

Due  to  the  risks  associated  with 
higher  concentration  PCBs,  the  final 


rule  requires  that  voltage  regulators  that 
contain  3  pounds  or  more  of  dielectric 
fluid  containing  500  ppm  or  greater 
PCBs  must  be  properly  marked  while  in 
service,  their  locations  must  be  marked, 
fire-related  incidents  must  be  reported, 
regular  inspections  must  be  conducted, 
records  must  be  kept  pursuant  to 
§  761.180,  and  they  must  be  properly 
disposed  of  when  they  are  taken  out  of 
service.  These  are  essentially  the 
requirements  that  currently  apply  to 
PCB  Transformers.  EPA  believes  the 
same  requirements  are  appropriate  for 
voltage  regulators  containing  >500  ppm 
PCBs  based  on  the  similarity  between 
the  functions  of  and  risks  posed  by  the 
two  types  of  equipment.  Small  voltage 
regulators  (less  than  three  pounds  of 
PCB  dielectric  fluid)  are  subject  to  the 
disposal  provisions  of  §  761.60,  but  not 
the  use  provisions  mentioned  above. 

EPA  sohcited  comments  on  the 
appropriateness  of  requiring  enhanced 
electrical  protection  for  voltage 
regulators  as  is  the  case  for  mineral  oil 
transformers  known  or  found  to  contain 
greater  than  or  equal  to  500  ppm  PCBs. 
Commenters  indicated  that  enhanced 
electrical  protection  cannot  be  installed 
on  voltage  regulators.  Therefore,  EPA 
wrill  not  require  this. 

In  addition,  EPA  solicited  comments 
on  whether  voltage  regulators  should  be 
added  to  existing  §  761.30(a)(l)(xv)  with 
transformers,  or  placed  in  a  separate 
paragraph.  In  response  to  comments, 
EPA  added  the  amendments  to 
§  761.30(h)(1),  which  ciurently 
addresses  voltage  regulators. 

EPA  received  suggestions  that  it 
should  apply  the  voltage  regulator 
requirements  to  all  mineral  oil  (assumed 
to  be  <  500  ppm  PCBs)  electrical 
equipment  found  to  be  greater  than  or 
equal  to  500  ppm.  None  provided  data, 
however,  to  indicate  the  types  of 
unregulated  electrical  equipment  that 
may  contain  greater  than  or  equal  to  500 
ppm  PCBs.  As  explained  in  the  NPRM, 
EPA  has  data  indicating  that 
approximately  2%  of  voltage  regulators 
contain  PCBs  greater  than  or  equal  to 
500  ppm.  Due  tathe  lack  of  data  on 
other  mineral  oil  electrical  equipment 
that  may  contain  PCBs  greater  than  or 
equal  to  500  ppm,  EPA  is  not  applying 
this  standard  to  other  mineral  oil  filled 
electrical  equipment. 

Commenters  also  pointed  out  that 
many  voltage  regulators  contain  an 
internal  PCB-containing  capacitor  that 
may  rupture  or  leak.  They  felt  that  it 
was  important  to  remove  this  capacitor 
if  one  was  conducting  a  retrofill  prior  to 
reclassification  to  avoid  fluid  leaking 
from  the  capacitor  and  contaminating 
the  replacement  fluid.  EPA  agrees  that 
this  is  a  prudent  practice  and  highly 


recommends,  although  is  not  requiring, 
that  if  such  a  capacitor  is  found  in  the 
voltage  regulator,  it  be  removed  and 
replaced  with  one  that  is  non-PCB. 

d.  Natural  gas  pipeline  systems.  EPA 
has  worked  for  several  years  to  address 
PCB  contamination  in  natural  gas 
pipelines  and  associated  equipment, 
such  as  air  compressors.  The  reasons  for 
the  presence  and  movement  of  PCBs  in 
gas  pipehnes  are  not  well  understood, 
but  it  may  have  occurred  through  use  of 
PCB-containing  lubricating  oils  in 
compressors,  fogging  of  pipeline 
systems  with  PCB-containing  oil  vapor, 
and  PCB  migration  from  contaminated 
natural  gas  pipeline  systems.  PCBs 
primarily  move  with  the  condensate 
liquids  that  form  in  the  pipelines.  Some 
natural  gas  pipeline  systems  still 
contain  PCBs  in  liquid  condensate 
despite  repeated  attempts  to  rid  the 
systems  of  PCBs.  (See,  for  example, 
comments  of  Interstate  Natural  Gas 
Association  of  America,  May  1, 1995, 
Cl-134). 

In  response  to  these  contamination 
issues,  EPA  initiated  a  compliance 
monitoring  program  for  companies  with 
>50  ppm  PCBs  in  their  pipelines,  where 
EPA  presumed  that  any  pipeline 
showing  PCB  contamination  >50  ppm 
was  contaminated  along  its  whole 
length.  As  a  result,  EPA  has  used 
various  administrative  mechanisms  to 
declassify  or  decontaminate  pipeline 
and  pipeline  system  components. 

In  the  NPRM,  EPA  proposed  changes 
to  the  use  authorization  for  natural  gas 
pipelines  and  related  appurtenances 
which  are  contaminated  with  50  ppm  or 
greater  PCBs.  EPA  requested  comment 
on  additional  changes  to  §  761.30(1)  at 
the  June  6-7,  1995  public  hearing.  EPA 
proposed  to  define  "natural  gas  pipeline 
systems"  to  include  not  only  natural  gas 
pipe  and  appurtenances  but  also  natural 
gas  compressor  systems  (see  59  PR 
62855).  EPA  excluded  air  compressors 
and  appurtenances  and  proposed  a 
separate  definition  for  "compressed  air 
systems."  EPA  proposed  to  expand  the 
use  authorization  in  §  761.30(i)  to 
include  natural  gas  pipeline  systems 
contaminated  with  50  ppm  or  more 
PCBs,  provided  the  owner  or  operator  of 
the  pipeUne  notified  EPA  of  the 
contamination,  characterized  its  extent, 
sampled  and  analyzed  potential  sources 
of  contamination,  took  remedial 
measures  such  as  removing  the 
contamination  sources  or  reducing  the 
PCB  concentration  to  <50  ppm,  and 
documenting  these  actions.  The 
proposed  regulations  also  gave  EPA 
flexibility  to  adjust  these  requirements 
based  on  the  unique  needs  or  history  of 
particular  pipeline  systems  and  past 
Federal,  State  or  local  regulatory 
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actions.  EPA  also  proposed  that  PCB- 
Contaminated  pipelines  and 
appurtenances  which  had  been  drained 
of  all  free-nowing  liquids  could  be 
reused  in  any  natural  gas  pipeline 
system  or  distributed  in  commerce  for 
other  specific  uses  (e.g.,  transport  of 
bulk  hydrocarbons,  chemicals,  or 
petroleum  products). 

The  natural  gas  pipeline  industry 
strongly  supported  revising  the  use  and 
reuse  authorizations  while  offering 
specific  comments  regarding  cost 
effective  and  flexible  approaches  to 
regulating  their  industry.  EPA  has 
responded  to  as  many  of  these  concerns 
as  possible  while  ensuring  that  the 
natural  gas  pipeline  industry  continues 
to  actively  reduce  PCB  concentrations 
below  50  ppm  in  natural  gas  pipeline 
systems.  Today's  rule  does  not  allow  the 
introduction  of  PCBs  into  natural  gas 
pipeline  systems;  instead  it  authorizes 
the  use  and  reuse  of  natural  gas  pipeline 
systems  that  were  contaminated  with 
PCBs  in  the  past,  provided  certain 
actions  are  taken.  Unless  use  of  the 
system  was  authorized,  the  system 
would  have  to  cease  operation  until  the 
PCBs  were  removed,  burdening  the 
public  by  making  fuel  more  costly  or 
unavailable.  EPA  believes  this  burden 
would  outweigh  the  risk  posed  by 
allowing  continued  use  of  the  system,  so 
long  as  the  rcBs  are  contained  in  the 
system,  are  regularly  removed  in  the 
condensate,  and,  when  removed,  are 
stored  and  disposed  of  in  accordance 
with  these  regulations. 

Today's  final  rule  broadens  the 
proposed  definition  of  "natural  gas 
pipeline  systems"  to  include  natural  gas 
gathering  facilities,  natural  gas  pipe  and 
pipeline  appurtenances,  natural  gas 
compressors,  and  natural  gas  storage 
facilities.  Both  interstate  and  local 
distribution  natural  gas  pipeline 
systems  are  covered  under  today's  rule. 
Additionally,  air  compressors  are  not 
included  as  a  part  of  natural  gas 
pipeline  systems  because  their  use  is 
not  unique  to  the  natural  gas  pipeline 
industry.  Air  compressor  systems  are 
now  defined  separately  in  §  761.3  and 
their  use  is  authorized  under  specific 
conditions  in  §  761. 30(t). 

The  use  authorization  promulgated 
today  in  §  761.30(i)  for  natural  gas 
pipeline  systems  is  modified  slightly 
from  the  NPRM  in  response  to 
comments  requesting  more  realistic  time 
frames  and  flexibility  (e.g..  allowing  the 
use  of  historical  data  to  satisfy 
requirements  for  notification  to  EPA. 
sampling  and  analysis,  or 
decontamination).  The  rule  now 
authorizes  the  continued  use  of  PCBs  in 
_     natural  gas  pipeline  systems  at  <50 
ppm.  The  rule  also  authorizes  the 


continued  use  of  PCBs  at  concentrations 
>50  ppm  in  natural  gas  pipeline  systems 
not  owned  or  operated  by  a  seller  or 
distributor  of  natural  gas;  owners  or 
operators  of  these  systems  have  no 
obligations  under  §  761.30(i).  For 
systems  which  are  owned  or  operated 
by  a  seller  or  distributor  of  natural  gas. 
continued  use  is  authorized  at 
concentrations  >50  ppm  if  steps  are 
taken  to  identify  and  reduce  PCBs  to 
<50  ppm  in  demonstrated  sources  of 
PCBs  within  the  natural  gas  pipeline 
system.  EPA  has  also  extended  the  time 
frames  under  §  761.30(i).  With  respect  to 
the  §  761.30(i)(l)(iii)(A)(2)  sampling 
requirement,  EPA  agrees  with  a 
comraenter's  suggestion  that  the  120- 
day  period  begin  with  the  effective  date 
of  today's  rule  where  pipeline  owners 
are  aware  of  existing  PCB 
contamination. 

Commenters  noted  that  they  could  not 
be  responsible  for  addressing  sources  of 
PCB  contamination  which  resulted  from 
companies  outside  their  control.  Any 
natural  gas  pipeline  systems  which  do 
not  include  potential  sources  of  PCB 
contamination,  such  as  scrubbers, 
compressors,  or  filters  containing  PCB 
concentrations  of  50  ppm  or  greater,  are 
generally  exempt  from  the  requirements 
for  identifying,  characterizing,  and 
reducing  sources  of  PCBs,  provided 
documentation  regarding  this  is 
maintained.  For  example,  the  owner/ 
operator  of  a  local  natural  gas 
distribution  system  meeting  these 
conditions  would  need  to  document 
that  the  most  likely  source  of  PCB 
contamination  was  the  natural  gas 
pipeline  system  that  supplied  their 
natural  gas.  However,  any  natural  gas 
pipe  or  liquids  which  are  contaminated 
with  PCBs  are  subject  at  removal  to  the 
applicable  disposal,  decontamination, 
or  reuse  provisions,  to  reduce  the  PCB 
contamination  levels  in  the  system. 
Some  commenters  were  concerned  that 
natural  gas  end  users,  such  as 
homeowners  and  businesses,  would  be 
covered  by  the  regulations.  Because  end 
users  are  excluded  from  the  definition 
of  natural  gas  pip)eline  system  in 
§  761.3,  they  are  not  subject  to  the 
requirements  of  §  761.30(i). 

EPA  is  dropping  the  §  761.45(a) 
marking  requirement  for  natural  gas 
pipeline  contaminated  with  PCBs  at  <50 
ppm  which  was  formerly  required  at 
§  761.30(i).  Commenters  stated  that 
marking  underground  pipe  is 
unworkable  and  unnecessary  for  <50 
ppm  PCBs.  EPA.  however,  is  requiring 
that  aboveground  pipeline  system 
components  containing  PCB  liquids  at 
>50  ppm  bear  the  Ml  Mark  in 
accordance  with  §  761.45(a)  because  of 
potential  exposure  to  PCB  liquids.  (See 


§  761.30(i)(l)(iii)(A)(6)  of  the  regulatory 
text).  Thus,  the  marking  requirements 
apply  to  equipment  such  as 
compressors,  valves',  drips  or  other 
pipeline  components  that  are 
aboveground,  are  used  to  contain  or 
collect  PCB  liquids,  and  where 
historical  data  or  recent  sampling  data 
indicate  PCBs  at  >50  ppm.  EPA  also 
solicited  comments  in  the  NPRM  on 
whether  it  should  require  marking  of 
individual  natural  gas  pipe  temporarily 
stored  for  testing  prior  to  disposal  (59 
FR  62855).  Commenters  opposed  this  as 
too  burdensome  and  unnecessary  when 
the  storage  area  is  marked.  EPA  agrees 
and  is  not  requiring  marking  of 
individual  pipe  in  temporary  storage 

areas. 

Today's  rule  incorporates  proposed 
reuse  options  in  certain  low  exposure 
uses  for  PCB-Contaminated  (50-<500 
ppm)  natural  gas  pipelines  that  have 
been  drained  of  all  free-flowing  liquids 
(see  §  761.30(i)(2)  and  (i)(3)).  The  basis 
for  these  options  was  EPA's  risk 
assessment  for  natural  gas  pipe  (Ref.  9). 
Some  commenters  requested  that  EPA 
further  expand  the  use  authorization  to 
allow  drained  natural  gas  pipe  to  be 
melted  or  smelted  for  metal  recovery. 
They  claimed  that  the  proposal,  which 
required  PCB-Contaminated  pipe  to  be 
burned  in  industrial  furnaces,  was  too 
restrictive  (see  proposed  §  761.60(a)(4). 
finalized  as  §  761.72).  They  stated  that 
steel  melting  furnaces  would  not  accept 
natural  gas  pipe  under  these  conditions, 
thereby  eliminating  a  cost-effective  and 
safe  reuse  for  their  pipe.  EPA  is 
addressing  pipe  smelting  as  disposal 
under  §  761.72  (see  Unit  IV.E.  of  this 
preamble). 

Commenters  also  requested  use  and 
reuse  authorizations  for  pipelines  that 
were  presumed  to  contain  >500  ppm 
PCBs  due  to  EPA's  assumption  policy  or 
historical  sampling  indicating  such 
contamination.  Without  this 
authorization,  commenters  were 
concerned  that  legitimate  reuses  of 
contaminated  natural  gas  pipeline  and 
appurtenances  within  existing  pipeline 
systems  or  for  other  purposes  would  be 
precluded. 

The  final  use  and  reuse  authorization 
for  PCBs  in  natural  gas  pipeline  systems 
envisions  a  declining  PCB  concentration 
over  time  to  below  50  ppm.  Under  the 
new  §  761.30(i)(4).  EPA  is  allowing  the 
characterization  of  natural  gas  pipeline 
liquids,  components,  and  segments 
based  on  the  actual  PCB  concentrations 
at  removal,  rather  than  former 
presumptions  or  historical  data.  Liquids 
may  be  collected  at  existing  condensate 
collection  points  in  the  pipe  or  pipeline 
system.  The  level  of  PCB  contamination 
found  at  a  collection  point  is  assumed 
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to  extend  to  the  next  collection  point 
downstream. Natural  gas  pipe 
appurtenances  or  components  that  do 
not  contain  free-flowing  liquids  must  be 
tested  for  surface  level  PCB 
concentrations  using  the  standard  wipe 
test  (see  part  761,  subpart  M).  If  drained 
natural  gas  pipe  or  appurtenances  will 
be  reused  under  §  761.30{i)(2)  or  {i)(3), 
rather  than  disposed  of.  testing  is  not 
required. 

in  a  June  6. 1988.  letter,  EPA  stated 
that  it  would  presume  that  natural  gas 
pipelines  in  EPA's  19»1  Compliance 
Monitoring  Program  were  contaminated 
at  >500  ppm  PCBs  due  to  the  discovery 
of  such  concentrations  in  components  of 
the  natural  gas  pipeline  system  or 
because  natural  gas  purchased  from 
another  system  had  shown  >500  ppm 
PCBs  (Ref.  10).  Much  progress  has  been 
made  in  reducing  PCB  concentrations  in 
natural  gas  pipelines  under  the 
Compliance  Monitoring  Program.  Thus. 
EPA  is  formally  ending  the  Program  and 
releasing  the  affected  natural  gas 
pipeline  companies  from  any  further 
obligations  under  it  as  of  the  effective 
date  of  today's  rule.  Therefore.  EPA's 
500  ppm  presumption  policy  for  natural 
gas  pipeline  systems  no  longer  applies. 
EPA  believes  that  the  final  rule 
adequately  addresses  remaining  actions 
necessary  to  further  reduce  PCB 
concentrations  in  natural  gas  pipelines 
while  providing  regulatory  flexibility 
and  reduced  compliance  costs. 

One  commenter  asked  EPA  to  clarify 
the  relationship  between  the  proposed 
regulations  and  EPA  Technical 
Guidance  Documents  (TGDs).  The 
commenter  requested  that  EPA  allow 
regulated  entities  the  option  of  using 
TGDs  and  ADPs  to  meet  the  proposed 
requirements  (e.g.,  §§  761.30(i)(5)  and 
761.60).  particularly  with  respect  to 
using  existing  PCB  concentrations  rather 
than  presumed  concentrations.  The 
three  TGDs  for  declassification, 
abandonment,  and  classification  of 
stored  pipe  (Refs.  11.  12.  and  13)  were 
developed  to  implement  EPA's 
presumption  policy  of  PCB 
contamination  at  >500  ppm.  As 
discussed  above,  today's  rule  eliminates 
the  presumption  policy  and  allows 
natural  gas  pipeline  systems  to  be 
managed  based  on  actual  PCB 
concentration.  Therefore,  today's 
regulations  supersede  these  guidance 
documents. 

e.  Research  and  development  (R&D). 
In  the  NPRM.  EPA  addressed  the 
manufacture,  use,  processing,  and 
distribution  in  commerce  of  PCBs  and 
PCB  waste  material  as  analytical 
reference  standards  for  research  and 
development.  EPA's  objective  in 
amending  the  §  761.30(j)  use 


authorization  was  to  clarify  the  types  of 
activities  covered  by  the  R&D  provision. 
Also,  EPA  wanted  to  broaden  the 
category  of  PCBs  covered  by  the 
authorization  to  facilitate  real-world 
PCB  cleanup  activities  (e.g..  to  include 
analytical  reference  samples  from  PCB 
waste  materials,  rather  than  limiting 
R&D  activities  to  the  use  of  less  than  5 
milliliters  of  hermetically  sealed  vials  of 
PCBs).  EPA  clarified  that  the  kind  of 
activities  for  which  the  use  of  PCBs  or 
analytical  reference  samples  derived 
from  PCB  waste  material  is  authorized 
includes,  but  is  not  limited  to.  chemical 
analysis  or  analyses  which  examine  the 
concentration,  physical  properties, 
toxicity,  environmental  fate,  health 
effects,  transport  processes,  and 
metabolic  products  of  PCBs. 

Although  the  use  of  PCBs  and  PCBs 
in  analytical  reference  samples  derived 
from  waste  material  is  authorized  in 
conjunction  with  PCB  disposal-related 
activities,  PCB  disposal  activities  are 
governed  by  the  requirements  at 
§  761.60.  Therefore,  R&D  into  PCB 
disposal-related  activities  using  limited 
quantities  of  PCBs  is  addressed  at 
§  761.60(j)  and  is  treated  differently 
from  all  other  R&D  uses  of  PCBs  when 
the  intent  is  the  development, 
assessment,  and/or  the  perfection  of  a 
disposal  technology.  When  the  intent  of 
the  activity  is  an  R&D  study  of  PCBs, 
such  as  those  activities  listed  above,  it 
is  an  authorized  use  under  §  761.30(j). 
When  the  intent  of  the  activity  is  to 
conduct  a  study  using  PCBs  to  develop 
or  assess  the  efficiency  of  PCB  disposal 
technologies,  it  may  qualify  as  a  self- 
implementing  R&D  activity  for  PCB 
disposal  pursuant  to  §  761.60{i). 

Under  §  761.30(j),  analytical  reference 
samples  derived  firom  PCB  waste 
materials  may  be  used  if  they  have  been 
obtained  from  an  authorized  source  (i.e., 
in  accordance  with  §  761.80(h)  or  (i)) 
and  are  packaged  pursuant  to  Hazardous 
Material  Regulations  at  49  CFR  parts 
171  through  180.  All  PCB  wastes 
resulting  from  the  use  of  these  samples 
duriM  PCB  R&D  activities  are  required 
to  be^ored  in  compliance  with 
§  761.65(b),  must  be  manifested  during 
transport  to  an  approved  storage  or 
disposal  facility,  and  once  the  use  of 
PCB  waste  samples  is  complete,  they 
must  be  disposed  of  in  accordance  with 
all  applicable  Federal.  State,  and  local 
laws  and  regulations,  including  40  CFR 
part  761. 

Commenters  noted  the  confusion 
created  by  having  two  R&D  provisions, 
one  relating  to  disposal  (§  761.60(j)),  and 
one  to  other  R&D  activities  (§  761.30(j)). 
TSCA  recognizes  various  categories  of 
PCB  activities:  manufacture,  processing, 
distribution  in  commerce,  use.  disposal, 


and  combinations  of  such  activities.  The 
regulations  generally  adopt  that 
structure,  and  the  existence  of  two  R&D 
provisions  is  therefore  not  new.  EPA's 
intent  is  not  to  integrate  disposal  and 
use  activities;  to  do  so,  would  cause 
more  confusion  about  the  PCB  R&D 
disposal  approval  requirements. 

Two  examples  raised  by  one 
commenter  illustrate  the  scope  of  the 
two  R&D  provisions.  First,  the  analysis 
of  PCB  photochemical  properties  is 
R&D,  but  also  destroys  PCBs.  To 
determine  the  applicable  PCB  provision, 
one  should  first  assess  the  intent  of  the 
activity.  Since  the  stated  objective  is  to 
analyze  the  photochemical  properties  of 
PCBs,  §  761.30(1)  applies.  EPA 
recognizes  that  analvlical  procedures 
may  destroy  PCBs,  but  that  was  not  the 
objective  in  this  example.  Nor  was  the 
objective  to  develop,  evaluate,  or  refine 
a  disposal  technology-activities 
requiring  an  R&D  disposal  approval 
under  the  existing  rules. 

Second,  PCB  waste  materials  are  used 
as  quality  assurance  samples  to  measure 
experimental  error  of  analytical  or 
scientific  methods  for  PCBs.  The 
expansion  of  the  R&D  use  authorization 
to  include  these  media  is  in  response  to 
the  need  to  conduct  PCB  analyses  on 
"weathered"  PCBs  such  as  those  found 
at  cleanup  sites.  These  wastes  can  be 
used  in  interlaboratory  studies  to 
determine  the  toxicity  and  potential 
effects  to  health  and  the  environment  of 
PCBs  that  have  bioaccumulated  in  the 
environment  over  time.  When  the  waste 
sample  is  used  to  develop,  evaluate,  or 
refine  a  disposal  activity,  §  761.60 
apphes  (e.g.,  §  761.60(j)  for  PCB  R&D 
disposal  activities  using  less  than  1 
kilogram  of  pure  PCBs,  or  §  761.60(i)(2) 
where  otherwise  appropriate). 
Otherwise,  use  of  the  waste  sample  in 
analytical  procedures  would  be 
conducted  pursuant  to  §  761.30(i). 

Another  commenter  suggested  that 
EPA  expand  §  761.30(j)  to  read:  PCBs 
may  be  used  for  R&D  "as  samples  of 
environmental  media  or  mixtures  of 
PCBs  and  solid  waste"  to  ensure  that 
mixtures  of  PCBs,  such  as  waste  oil 
containing  PCBs,  could  be  used  in  R&D. 
Since  the  comment  was  so  general,  EPA 
is  uncertain  as  to  whether  the 
commenter  is  concerned  that  they 
would  be  prevented  from  obtaining 
analyses  of  PCB  mixtures.  If  the 
commenter's  concern  is  about  acquiring 
laboratory  services  to  analyze  samples 
of  PCB  mixtures,  no  further  changes  are 
required  since  chemical  analysis  is  an 
authorized  use  of  PCBs  under 
§  761.30(i).  The  fact  that  the  PCBs  are 
found  in  samples  of  waste  mixtures 
such  as  waste  oil  or  solid  waste  does  not 
preclude  a  laboratory  from  analyzing 
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them.  EPA  has  modified  the 
authorization  to  include  PCBs  in 
analytical  reference  samples  derived 
from  waste  materials,  if  such  samples 
are  processed  and  distributed  in 
commerce  by  persons  with  a  TSCA 
section  6(e)(3)(B)  exemption  (e.g.,  either 
an  individual  exemption  or  as  a  member 
of  the  class  exemption). 

Commenters  also  confused  the  use 
authorization  for  PCBs  and  PCBs  in 
analytical  reference  samples  derived 
from  waste  materials  at  §  761.30(j)  with 
the  class  exemption  for  processors  and 
distributors  of  PCBs  and  analytical 
reference  samples  derived  from  PCB 
waste  material  at  §  761.80(i).  Section 
761.30(j)  authorizes  the  use  of  these 
materials  in  research  and  development 
—  TSCA  bans  the  use  of  PCBs  unless 
authorized  by  rule.  Section  761.80(i) 
allows  individuals  covered  by  the  class 
exemption  to  gather  and  package  (i.e.. 
process)  PCBs  and  analytical  reference 
samples  derived  from  PCB  waste 
material  for  distribution  in  commerce. 
TSCA  also  bans  processing  and 
distribution  in  commerce  of  PCBs,  but 
provides  the  exemption  process  by 
which  EPA  may  allow  such  activities. 
Because  TSCA  provides  different 
mechanisms  for  allowing  use  of  PCBs  as 
distinct  from  processing  and 
distribution  in  commerce,  these 
different  activities  are  dealt  with  in 
separate  sections  of  the  rule. 

Additionally,  commenters  foimd 
confusing  EPA's  proposed  limitation  of 
the  PCB  volumes  used  for  R&D.  EPA  has 
concluded  that  Umiting  the  quantity  of 
a  facility's  use  of  PCBs  is  not  necessary 
since  quantity  limitations  have  been 
established  elsewhere  in  the  regulations 
contingent  upon  the  activity  being 
conducted  (e.g..  processing,  distribution 
in  commerce.  R4D  for  PCB  disposal). 
However,  EPA  has  retained  the 
definition  for  "small  quantities  for 
research  and  development"  since 
provisions  previously  established  by 
EPA  were  based  on  this  narrowly 
crafted  definition  and  contributed  to 
EPA's  determination  that  the  constraints 
were  a  sufficient  precaution  against  the 
risk  of  human  or  environmental 
exposure  to  PCBs. 

Also.  EPA  would  have  required 
notification  of  the  appropriate  Regional 
Administrator  at  least  30  days  prior  to 
the  commencement  of  any  R&D  activity 
authorized  under  §  761.30(j). 
Commenters  questioned  whether  EPA 
really  intended  for  laboratories  to  notify 
the  Agency  of  their  R&D  use  activities. 
EPA  agrees  that  the  notification 
requirement  is  confusing  and 
unnecessary,  and  has  removed  it  from 
the  use  authorization  at  §  761.30(j). 


Commenters  representing  university 
laboratories  interpreted  the  scope  of  the 
PCB  regulations  to  exclude  educational 
institutions,  such  as  labs  at  universities, 
fi^m  compliance  with  the  PCB 
regulations.  Commenters  confessed 
confusion  regarding  EPA-approved 
activities  and  viewed  the  proposed  use 
authorization  at  §  761.30(j)  as  being  a 
framework  for  current  research  activities 
that  would  enable  them  to  be  in 
compliance  with  EPA  rules.  Unless 
specifically  exempt.  TSCA  and  its 
implementing  regulations  apply  to  all 
"persons"  as  defined  in  the  regulations, 
which  includes  educational  institutions 
(see  §  761.3).  Activities  involving  the 
use  of  PCBs  are  harmed  unless 
specifically  authorized  by  40  CFR  part 
761.  Individuals  are  encouraged, 
therefore,  to  direct  their  inquiries  to  the 
Office  of  the  Director,  National  Program 
Chemicals  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics,  401  M 
St.,  SW.,  Washington,  DC  20460,  or  their 
Regional  PCB  Coordinator,  if  they  are 
uncertain  about  whether  an  activity  is 
prohibited  under  TSCA  and  impacts 
their  ability  to  engage  in  certain  PCB 
activities  such  as  qualifying  for  an  EPA 
grant. 

f.  Contaminated  porous  surfaces.  In 
response  to  comments,  EPA  has  added 
a  use  authorization  for  contaminated 
porous  siuiaces  contaminated  by  spills 
of  liquid  PCBs,  such  as  concrete,  wood, 
and  coated  metal  surfaces.  The 
authorization  requires  self- 
implementing  controls  to  reduce 
exposure  to  the  spilled  PCBs  and  to 
restrict  further  migration  of  the  PCBs 
firom  or  within  the  porous  material  (see 
§  761.30(p)).  Without  this  use 
authorization,  these  materials  would 
have  to  be  removed  and  disposed  of. 
EPA  agrees  with  comments  that  the 
removal  of  porous  materials 
contaminated  by  spills  of  liquid  PCBs  is 
economically  burdensome  and 
unnecessary  where  release  of  and 
exposure  to  the  PCBs  can  be  controlled. 
EPA  believes  that  the  use  conditions 
specified  in  §  761.30(p)  will  effectivply 
prevent  exposure  to  any  residual  POTs 
in  the  contaminated  porous  material 
and  therefore  continued  use  of  this 
material  wrill  not  present  an 
unreasonable  risk.  If  a  spill  occurred  on 
concrete  and  the  source  seeped  through 
the  concrete  and  into  the  underlying 
soil,  the  responsibility  for  addressing 
contamination  to  the  underlying  soil 
remains,  even  though  the  concrete  could 
possibly  meet  the  specified  conditions. 

g.  Rectifiers.  EPA  is  aware  that  a 
certain  number  of  oil-filled  and  solid- 
state  rectifiers  (devices  that  convert 
alternating  current  to  direct  current) 
contain  PCBs.  Therefore.  EPA  proposed 


to  authorize  the  continued  use,  at 
§  761.30(r),  of  PCBs  at  any  concentration 
in  rectifiers,  and  PCBs  at  less  than  50 
ppm  to  be  used  in  servicing  rectifiers  for 
the  remainder  of  their  usefiil  life. 

EPA  soUcited  comments  and  data  on 
the  following:  (1)  The  number  of 
rectifiers  currently  in  use.  (2)  the  extent 
of  PCB  contamination  in  rectifiers,  (3) 
the  size  of  such  units  and  whether  EPA 
should  adopt  a  de  minimis  PCB  volume 
at  or  above  which  rectifiers  would  be 
regulated  under  TSCA  (e.g.,  in  the  same 
manners  as  capacitors  with  less  than 
1.36  kgs  (3  pounds)  of  fluid  are 
considered  small  and  generally  not 
regulated  under  TSCA  for  disposal).  (4) 
the  number  of  oil-filled  versus  solid 
state  rectifiers,  and  (5)  any  information 
supporting  a  use  authorization  for 
rectifiers. 

EPA  is  finalizing  §  761.30(r)  as 
proposed.  Commenters  indicated  that 
rectifiers  were  typically  found  with  less 
than  50  ppm  PCBs.  Therefore,  due  to 
their  generally  low  concentration,  EPA 
concludes  that  continued  use  of 
rectifiers  for  the  remainder  of  their 
useful  lives  will  not  pose  an 
unreasonable  risk.  Rectifiers  are 
therefore  authorized  for  continued  use 
as  long  as  they  are  serviced  only  with 
less  than  50  ppm  PCBs. 

h.  Scientific  instruments.  EPA 
proposed,  at  §  761.30(k).  to  authorize 
the  use  of  up  to  100  millihters  of  PCBs 
at  any  concentration  in  scientific 
instruments,  provided  the  PCBs  were  in 
use  in  the  instrument  at  the  time  the 
final  rule  became  effective.  In  today's 
final  rule.  EPA  is  dropping  the  "in  use" 
provision  based  on  comments  that  not 
all  instruments  are  continually  in  use. 
In  addition,  a  commenter  was  confused 
as  to  whether  other  currently  authorized 
existing  uses  of  PCBs  in  electrical 
equipment  or  scientific  instruments  not 
specifically  mentioned  in  th« 
authorization  would  now  be  prohibited. 
To  clarify,  this  authorization  does  not 
prohibit  other  authorized  uses  of  PCBs, 
such  as  in  electrical  transformers  and 
capacitors,  in  instruments  used  for 
scientific  study. 

Commenters  stated  that  experiments 
could  require  up  to  150  milliliters  of 
PCBs.  Commenters  also  stated  that  the 
possibility  of  releases  from  scientific 
instruments  is  minimized  because  of 
OSHA's  Laboratory  Standards  at  29  CFR 
§  1910.1450.  Based  on  these  comments, 
EPA  concludes  that  the  use  of  PCBs  in 
scientific  instruments  at  greater  than 
100  milUliters  will  not  pose  an 
unreasonable  risk,  the  final  rule  does 
not  retain  the  100  milliliter  limit. 

Finally.  EPA  combined  the  proposed 
authorization  at  §  761.30(s)  and  three 
existing  use  authorizations,  §  761.30(k], 


UMI 


Federal  Register /Vol.  63,  No.  124 /Monday,  June  29.  1998 /Rules  and  Regulations 35399 


Microscopy  mounting  medium; 
§  761.30(n),  Microscopy  immersion  oil; 
and  §  761.30(o),  Optical  liquids,  into  a 
single  authorization  at  §  761.30(k) 
entitled  "Use  in  scientific  instruments." 
Each  of  the  four  uses  is  included  in  the 
new  combined  authorization. 

i.  Air  compressor  systems.  EPA 
proposed  a  use  authorization  and 
decontamination  standards  for  air 
compressor  systems  as  part  of  the  use 
authorization  for  natural  gas  pipeline 
systems  at  §  761.30(i).  In  today's  final 
rule,  however,  EPA  has  added  a  separate 
definition  for  "air  compressor  systems" 
at  §  761.3  and  authorized  the  use  of 
PCBs  in  concentrations  of  >50  ppm  in 
air  compressor  systems  under  specific 
conditions  in  §  761.30(s)  to  allow  a 
reasonable  time  frame  for  removal  and 
reduction  of  PCBs.  The  Agency  made 
this  change  because  the  use  of  air 
compressors  is  not  unique  to  the  natural 
gas  pipeline  industry.  Additionally,  the 
decontamination  requirements  for  air 
compressor  systems  are  now  found  in 
the  decontamination  section  in  §  761.79. 
As  with  natural  gas  pipeline  systems, 
EPA  believes  that  allowing  continued 
use  of  the  air  compressor  system  while 
the  PCBs  are  being  removed  does  not 
pose  an  unreasonable  risk,  so  long  as  the 
PCBs  are  contained  in  the  system,  are 
regularly  removed  in  the  condensate, 
and.  when  removed,  are  stored  and 
disposed  of  in  accordance  with  these 
regulations. 

J.  Other  gas  and  liquid  transmission 
systems.  Commenters  agreed  with  EPA's 
proposal  to  authorize  use  of  PCBs  in 
natural  gas  pipeline  systems,  but 
suggested  that  EPA  expand  the 
authorization  to  include  other  types  of 
transmission  "systems.  EPA  has  less 
comprehensive  data  regarding  these 
other  transmission  systems,  but  the 
information  indicates  that  these  systems 
would  be  smaller  in  size  than  most 
natural  gas  pipeline  systems.  For  this 
reason,  and  because  of  the  wide  variety 
of  these  systems,  such  an  authorization 
is  generally  best  made  on  a  case-by-case 
basis.  Therefore,  under  §  761.30(t)  in 
today's  rule,  EPA  is  authorizing  the  use 
of  PCBs  at  concentrations  >50  ppm  in 
other  gas  and  liquid  transmission 
systems  which  are  owned  or  operated 
by  a  seller  or  distributor  only  with  the 
written  approval  of  the  Director, 
National  Program  Chemicals  Division. 
Owners  or  operators  of  these  systems 
must  take  steps  to  identify  and  reduce 
PCBs  to  <50  ppm  in  demonstrated 
sources  of  PCBs  within  the  pipeline 
system.  This  use  authorization  provides 
a  mechanism  to  address  rare  cases  of 
PCB-Contaminated  gas  or  liquid  systems 
which  may  not  be  authorized  elsewhere 
to  ensure  that  these  systems  are 


identified  and  cleaned  to  below  50  ppm 
PCBs.  The  rule  also  authorizes  the 
continued  use  of  PCBs  in  pipeline 
systems  at  <50  ppm.  In  addition,  the 
rule  authorizes  the  continued  use  of 
PCBs  at  concentrations  >50  ppm  in 
pipeline  systems  not  owned  or  operated 
by  a  seller  or  distributor;  owners  or 
operators  of  these  systems  have  no 
obligations  under  §  761.30(t). 

k.  Use/reuse  of  decontaminated 
materials.  EPA  clarifies  in  §  761.30(u)  of 
today's  rule  that  equipment,  structures, 
or  liquid  or  non-liquid  materials  that 
were  contaminated  with  PCBs  >50  ppm 
may  be  used  or  reused  once 
decontamination  standards  and 
applicable  use  conditions  set  forth  in 
§  761.30(u)  are  met.  However,  these 
materials  may  not  be  used  or  reused  in 
direct  contact  with  food,  feed,  or 
drinking  water  unless  otherwise 
allowed  in  part  761.  This  restriction  is 
designed  to  limit  cross-contamination, 
thus  reducing  risk  from  PCB  ingestion 
(see  §  761.30(u)(2)).  Water  may, 
however,  be  used  or  reused  without 
restriction  if  it  is  below  the 
decontamination  standard  of  0.5 
micrograms  per  liter  in  §  761.79(b)(1). 
Water  containing  PCBs  at 
concentrations  <200  ng/L 
(approximately  200  ppb)  may  be  used  or 
reused  in  industrial  processes  where 
there  is  no  release  from  the  process  (e.g., 
as  a  non-contact  cooling  water). 

Some  commenters  asked  when 
equipment,  structures,  and  other  liquid 
or  non-liquid  materials  used 
intermittently  in  PCB  decontamination, 
cleanup,  or  servicing  activities  must  be 
decontaminated.  These  items  include, 
but  are  not  limited  to:  distillation 
columns;  wastewater  treatment  units; 
metal  pans  used  to  collect  PCB  liquids; 
and  tools  and  other  equipment  used  in 
cleanup  activities.  While  in  use, 
equipment  such  as  that  used  in  a 
wastewater  treatment  system  (e.g., 
piping,  filter-cake  presses,  and 
precipitators)  is  operating  as  a  PCB 
waste  management  unit  conducting 
decontamination  activities  as  described 
in  §  761.79  and  as  such  does  not  need 
a  TSCA  PCB  disposal  approval.  Any 
wastes  removed  from  the  equipment, 
such  as  filter-cakes  or  distillation 
bottoms,  are  subject  to  the  PCB 
regulations  based  on  the  PCB 
concentration  at  removal. 

Inactive  equipment  contaminated 
with  PCBs  as  a  result  of  its  use  during 
cleanup,  decontamination,  or  servicing, 
but  which  will  be  reused  for  the  same 
activities,  may  be  eligible  for  the 
provisions  for  storage  of  PCB  Articles 
designated  for  reuse  in  §  761.35  (see 
Unit  IV.C.  of  this  preamble).  If  the 
equipment  will  no  longer  be  used,  then 


it  is  subject  to  the  subpart  D  storage  and 
disposal  requirements.  If  the  equipment 
is  inactive  for  less  than  30  days,  the 
temporary  storage  for  disposal 
provisions  for  PCB  Items  under  existing 
§  761.65(c)(1)  could  be  utilized;  after  30 
days,  the  1-year  storage  for  disposal 
requirements  in  §  761.65(b)  apply.  If  the 
equipment  is  decontaminated  according 
to  §§  761.79  and  761.20(c)(5).  it  is 
exempt  from  further  TSCA  regulation. 

C.  Storage  of  PCB  Articles  Designated 
for  Reuse 

EPA  proposed  at  §  761.67  to  limit 
storage  for  reuse  of  PCB  Articles  in  areas 
not  designed,  constructed,  and  operated 
in  compliance  with  §  761.65(b)  for  a 
maximum  of  3  years  from  the  later  of 
the  date  a  PCB  Article  was  taken  out  of 
service  or  the  effective  date  of  today's 
final  rule.  PCB  Articles  would  have  to 
be  labeled  when  they  were  taken  out  of 
service  and  placed  into  storage  for 
reuse.  In  addition,  the  storage  for  reuse 
of  any  PCB  Article  would  have  to 
comply  with  all  marking  and 
recordkeeping  requirements. 
Information  required  on  the  labels  for 
PCB  Articles  being  stored  for  reuse 
would  include  the  date  the  equipment 
was  placed  into  storage  for  reuse  or  the 
effective  date  of  the  final  rule,  if  the 
other  date  is  not  known;  a  projected 
location  for  the  equipment's  future  use; 
and  the  date  the  equipment  was 
scheduled  for  repair  or  servicing,  if 
appropriate. 

Commenters  indicated  that  3  years 
was  not  a  sufficient  time  period  for 
storing  articles  for  reuse.  Some 
commenters  indicated  that  storage 
should  be  unlimited  because  of  the  1- 
to  2-year  lead  time  required  for 
manufacturers  to  supply  new 
equipment.  Also,  for  electrical  utilities 
or  natural  gas  pipelines,  commenters 
pointed  to  the  urgency  to  maintain 
service  by  having  replacements  for 
emergencies  at  hand.  Therefore,  the 
Agency  is  extending  the  storage  for 
reuse  provision  from  3  years  to  5  years. 
Commenters  also  disagreed  with  the 
storage  for  reuse  labeling  requirement, 
or  indicated  that  the  labeling 
requirement  was  burdensome  and 
unnecessary  because  information  EPA 
proposed  to  require  on  the  label  was 
already  maintained  in  the  aimual 
document  log.  Based  on  comments 
received,  EPA  is  not  finalizing  the 
proposed  labeling  requirement.  PCB 
Articles  are  already  required  to  be 
labeled  indicating  when  they  were 
placed  in  storage  for  disposal 
(§  761.65(c)(8)).  Therefore,  requiring 
PCB  Articles  being  stored  for  reuse  also 
to  be  labeled  could  be  confusing. 
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EPA  is  retaining  at  §  761.35  the  other 
proposed  recordkeeping  requirements 
for  PCB  Articles  being  stored  for  reuse 
since  much  of  this  infonnation  is 
normally  maintained  in  the  facility's 
annual  document  log.  The  Agency 
believes  that  owners  or  operators  with 
PCB  Articles  being  kept  for  reuse 
already  maintain  records  indicating 
when  articles  are  removed  for  servicing 
or  repair  because  of  scheduling  and 
budgeting  purposes. 

Commenters  also  indicated  that  the 
proposed  requirement  that  owners  or 
operators  indicate  the  future  use 
location  of  a  PCB  Article  being  stored 
for  reuse  was  burdensome  and 
unnecessary.  The  Agency  disagrees.  The 
knowledge  on  where  an  article  was 
proposed  for  reuse  distingmshes  the 
article  from  one  being  stored  for  resale 
or  disposal.  The  latter  types  of  storage 
are  prohibited  unless  appropriate 
regulatory  controls  are  followed. 
Therefore,  EPA  is  requiring  that  the 
projected  location  of  the  article  to  be 
included  in  the  facility's  annual 
document  log. 

Electrical  utilities  and  natural  gas 
pipeline  or  transmission  companies 
commented  that  storing  PCB  Articles  in 
an  area  which  is  designed,  constructed, 
and  operated  in  compliance  with 
§  761.65(b)  could  cause  delays  in 
repairing  equipment  and  restoring 
service  to  customers,  without 
significantly  reducing  risk  to  health  and 
the  environment.  EPA  understands  that 
emergency  situations  may  require  that 
certain  PCB  Articles  be  stored  in  close 
proximity  to  their  potential  use 
locations  and  in  this  final  rule  allows 
such  articles  to  be  stored  for  reuse  in  an 
area  which  was  not  designed, 
constructed,  and  operated  in 
compliance  with  §  761.65(b)  for  no  more 
than  5  years.  PCB  Articles  may  be  stored 
for  reuse  indefinitely  in  an  area 
designed,  constructed,  and  operated  in 
compliance  with  §  761.65(b),  or  outside 
such  an  area  provided  that  the  owner  or 
operator  has  received  written  approval 
from  the  EPA  Regional  Administrator 
for  the  Region  in  which  the  article  is 
stored. 

D.  Marking 

EPA  proposed  several  changes  to  the 
§  761.40  marking  requirements, 
including  changes  to  the  marking  of 
transport  vehicles,  storage  units.  Large 
Low  Voltage  Capacitors  in  use,  and 
equipment  in  use  containing  PCB 
Transformers  and  PCB  Large  Capacitors. 
EPA  also  proposed  an  associated 
clarification  to  the  PCB  concentration 
assumptions  for  capacitors  (see  Unit 
IV. A. I.e.  of  this  preamble). 


1 .  Transport  vehicles.  Existing 
§  761.40(b)  and  (e)  require  the  marking 
of  transport  vehicles  carrying  one  or 
more  PCB  Transformers  or  45  kg  of 
liquid  PCBs  at  concentrations  of  50  ppm 
or  greater.  Existing  §  761.40(b)  and  (e) 
essentially  express  the  same 
requirements  regarding  marking 
transport  vehicles  loaded  with  liquid 
PCBs  at  50  ppm  or  greater.  EPA 
proposed  to  eliminate  this  duplication 
by  combining  references  to  the  marking 
requirement  for  transport  vehicles  at 
§  761.40(b)  and  (e)  under  proposed 
ptaragraph  (d),  thus  leaving  the 
requirements  for  the  remaining  PCB 
Items  under  p>aragraph  (e).  EPA  also 
proposed  to  extend  the  marking 
requirement  to  transport  vehicles 
carrying  45  kg  of  PCBs  (>50  ppm)  in  any 
phase  to  make  the  marking  requirements 
for  transport  vehicles  carrying  non- 
liquid  PCBs  consistent  with  those 
carrying  liquid  PCBs. 

Commenters  expressed  general 
support  for  EPA's  overall  objective  of 
clarification  and  elimination  of 
duplication.  However,  most  commenters 
opposed  marking  transport  vehicles 
carrying  non-liquid  PCBs  as 
unnecessary  and  problematic.  For 
instance,  utilities  would  have  to  mark 
service  trucks  because  they  occasionally 
transport  one  or  more  dnuns  of  waste 
from  a  cleanup  site.  Some  commenters 
requested  that  EPA  rescind  the  TSCA 
vehicle  marking  requirement  altogether 
and  defer  to  DOT  placarding  standards 
for  vehicle  marking.  Several 
commenters  noted  that  as  drafted,  the 
proposed  rule  would  unintentionally  be 
retroactively  effective. 

In  today's  final  rule,  EPA  is 
combining  references  to  the  marking 
requirement  for  transport  vehicles 
carrying  liquid  PCBs  at  existing 
§  761.40(b)  and  (e)  under  paragraph  (b) 
(rather  than  paragraph  (d)  as  proposed) 
and  leaving  the  requirements  for  the 
remaining  PCB  Items  under  p>aragraph 
(e).  This  amendment  does  not  result  in 
any  substantive  change  to  the  existing 
provisions  at  §  761.40. 

The  Agency  is  not  finalizing  the 
proposal  to  mark  transport  vehicles 
containing  non-liquid  PCBs.  This 
change  would  impose  more  burdens  on 
the  regulated  community  than  EPA 
envisioned,  and  is  likely  to  complicate, 
rather  than  simplify,  compliance.  EPA 
agrees  that  it  is  not  desirable  to  require 
utility  service  fleets  to  carry  PCB  labels 
on  a  routine  basis  when  they  will  only 
occasionally  transport  small  amounts  of 
non-liquid  PCBs.  Regarding  the 
comments  recommending  that  EPA 
eliminate  all  the  existing  requirements 
at  §  761.40  to  mark  transport  vehicles, 
EPA  believes  that  such  a  change  would 


be  outside  the  scope  of  this  rulemaking, 
because  EPA  proposed  to  retain  and 
strengthen  these  requirements. 

Also,  a  commenter  expressed  concern 
that  forklifts  used  to  move  PCB 
containers  would  require  marking  as 
transport  vehicles.  EPA  clarifies  that 
forkhfts  used  on  site  (e.g.,  not  used  on 
public  roads)  are  not  considered 
transport  vehicles  and  are  not  required 
to  be  marked  as  such  under  §  761.40(b). 

Several  commenters  believe  the  45  kg 
threshold  for  marking  transfwjrt  vehicles 
is  based  on  the  mass  of  the  actual  PCB 
molecules  in  the  liquid.  This  has  never 
been  the  case.  Marking  is  triggered  by  45 
kg  total  weight  of  the  material 
containing  50  ppm  or  more  of  PCBs, 
irrespective  of  the  weight  of  the  PCB 
molecules  in  that  material,  and  has  been 
since  promulgation  of  the  Disposal  and 
Marking  rule  (43  FR  7150,  February  17, 
1978).  For  instance,  a  single  drum 
containing  45  kg  of  mineral  oil 
dielectric  fluid  at  50  ppm  PCBs  triggers 
the  marking  provisions.  The  total 
material  weight  also  applies  to  the  45  kg 
trigger  for  recordkeeping  provisions  at 
existing  §  761.180(a).  This  issue  is 
clarified  by  new  language  at 
§  761.1(b)(6). 

2.  Storage  units.  Existing  §  761.40(h) 
requires  Ml  marks  on  PCB  Items  and 
transport  vehicles  to  be  placed  so  that 
they  can  be  easily  read.  EPA  proposed 
modifying  §  761.40(h)  to  require  marks 
on  storage  units.  No  significant 
comment  was  received  on  the  proposal 
and  it  is  finalized  as  proposed. 

3.  Large  Low  Voltage  Capacitors.  In 
the  NPRM,  EPA  noted  that  PCB  Large 
Low  Voltage  (LLV)  Capacitors  often  are 
not  identified  and  disposed  of  properly 
at  the  time  of  removal,  because  they  are 
not  required  to  bear  the  Ml  mark  while 
in  use.  Accordingly,  EPA  proposed  to 
require  the  marking  of  those  PCB  LLV 
Capacitors  still  in  use,  within  180  days 
of  the  effective  date  of  the  final  rule. 
Allowances  identical  to  those  at  existing 
§  761.40(c)(2)  for  PCB  Large  High 
Voltage  (LHV)  Capacitors  were  made  for 
PCB  LLV  Capacitors  in  inaccessible 
locations. 

EPA  received  several  comments  on 
the  proposal.  Some  commenters  felt  the 
rule  was  reasonable  and  sensible,  others 
that  it  was  burdensome  and  that  PCB 
LLV  Capacitors  in  use  posed  little  risk. 
Commenters  expressed  concern  about 
the  number  of  capacitors  that  would 
require  marking  under  this  rule,  but 
provided  no  data  or  analysis  to  support 
contentions  on  the  proposal's  burden  or 
the  risk  associated  with  unmarked  PCB 
LLV  Capacitors  in  use.  One  commenter 
noted  that  access  to  PCB  LLV  Capacitors 
in  some  equipment  would  be  difficult. 
More  than  one  commenter  requested 
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that  EPA  allow  records  of  unmarked 
PCB  LLV  Capacitors  to  be  maintained 
off-site. 

EPA  believes  that  it  is  important  to 
revise  the  marking  provisions  to  include 
PCB  LLV  Capacitors  in  use.  PCB  LLV 
Capacitors  in  use  were  exempted  from 
marking  with  the  Ml  in  the  original 
Disposal  and  Marking  rule  (43  FR  7150). 
to  reduce  the  burden  associated  with  the 
large  numbers  then  in  use.  Instead,  PCB 
LLV  Capacitors  were  to  be  marked  upon 
removal  from  use,  and  new  non-PCB 
LLV  Capacitors  were  required  to  be 
labeled  "No  PCBs"  to  distinguish  them 
from  unmarked  PCB  LLV  Capacitors  in 
use.  The  Agency's  regional  staff  have 
reported  observing  over  the  last  several 
years  that  PCB  LLV  Capacitors,  being 
unmarked,  are  often  mistaken  by 
xminformed  personnel  as  non-PCB,  and 
disposed  of  improperly  (rather  than 
being  identified  as  PCB,  marked  with  an 
Ml,  and  disposed  of  as  PCB  waste).  This 
problem  will  onb  increase,  as  aging 
PCB  LLV  Capacitors  approach  the  end 
of  their  service  life  and  are  removed  in 
increasing  numbers.  Industry  familiarity 
with  the  1978  Ml  marking  exception  for 
PCB  LLV  Capacitors  is  likely  to  decline 
in  the  future,  increasing  the  number  of 
PCB  LLV  Capacitors  misidentified  for 
disposal.  To  compUcate  identlHcation. 
the  requirement  that  new  LLV 
Capacitors  be  labeled  "No  PCBs" 
expires  on  July  1,  1998  (see  existing 
§  761.40(g)).  Also,  although  LLV 
Capacitors  are  less  likely  than  LHV 
Capacitors  to  fail  and  leak  in  service,  the 
risk  of  PCB  exposure  posed  by  PCB  LLV 
Capacitors  will  increase  as  larger 
numbers  of  aging  units  fail  in  service. 
Accordingly,  EPA  believes  the  marking 
of  all  PCB  LLV  Capacitors  is  now 
necessary.  The  burden  of  this  regulation 
will  also  be  significantly  less  than  it 
would  be  if  it  had  been  imposed  in 
1978.  in  that  the  number  of  PCB  LLV 
Capacitors  affected  has  greatly 
diminished  through  attrition  and  phase- 
out  efforts. 

Therefore,  in  today's  rule.  EPA  is 
finalizing  §  761.40(k)(l)  to  require 
marking  of  PCB  LLV  Capacitors  in  use. 
PCB  LLV  Capacitors  in  use  in 
inaccessible  locations  inside  equipment 
are  exempt,  provided  that  the 
equipment  is  marked.  Such  capacitors 
must  continue  to  be  marked 
individually  at  the  time  of  removal  from 
service.  In  regard  to  protected  locations 
(e.g.,  power  poles,  structures  or  fences) 
with  unmarked  LLV  Capacitors,  EPA  is 
not  allowing  the  maintenance  of  records 
at  a  central  location.  Repair  or  spill 
response  personnel  may  not  have  timely 
access  to  records  maintained  off-site  at 
a  central  facility.  Also,  the  on-site 
record  requirement  is  consistent  with 


the  existing  requirement  for  PCB  LHV 
Capacitors  at  §  761.40(c)(2)(ii).  EPA 
wants  to  emphasize  that  records  are 
only  required  at  a  protected  location  if 
the  owmer  chooses  to  leave  individual 
capacitors  there  unmarked. 

4.  PCB  equipment  in  use.  Because  of 
identification  and  disposal  concerns, 
EPA  is  requiring  that  all  equipment 
containing  PCB  Transformers  or  PCB 
Large  Capacitors  (High  or  Low  Voltage), 
including  equipment  in  use,  be  marked 
with  the  Ml  mark  (see  §  761.40{k)(2)). 
Existing  §  761.40(a)(4)  only  required 
equipment  containing  PCB 
Transformers  or  PCB  LHV  Capacitors  to 
be  marked  at  the  time  of  manufacture, 
distribution,  or  removal  from  service. 
Today's  rule  expands  this  provision  to 
cover  all  equipment  with  PCB  LLV 
Capacitors,  and  equipment  with  PCB 
Transformers  and  PCB  LHV  Capacitors 
not  already  marked  (i.e.,  in-service 
equipment  not  manufactured  or 
distributed  in  commerce  after  the 
effective  date  of  §  761.40(a)(4)).  These 
marking  provisions  do  not  apply  to 
equipment  containing  PCB- 
Contaminated  Electrical  Equipment. 

E.  Disposal 

1.  Applicability.  In  the  final  rule,  EPA 
has  created  a  new  §  761.50,  titled 
Applicabihty  of  Storage  and  Disposal 
Provisions.  The  purpose  of  §  761.50  is  to 
guide  the  public  to  die  subpart  D 
provisions  that  apply  to  specific  kinds 
of  wastes  and  specific  activities.  There 
are  four  items  of  note  about  §  761.50. 
First,  it  contains  general  prohibitions 
and  conditions  applicable  to  all  of 
subpart  D.  For  example,  EPA's  policy 
that  spills  or  other  uncontrolled 
discharges  of  PCBs  at  concentrations  of 
50  or  greater  ppm  constitute  disposal, 
formerly  at  §  761.60(d)(1),  is  now  at 
§  761.50(a)(4). 

Second,  §  761.50  clarifies  that 
§  761.60  applies  to  PCB  liquids  and  PCB 
Items,  and  not  to  other  PCB  waste,  such 
as  PCB  remediation  waste  or  PCB  bulk 
product  waste.  Those  wastes  are  now 
regulated  by  new  §§  761.61  and  761.62, 

respectively. 

Third,  EPA  specifies  the  storage  and 
disposal  options  for  PCB/radioactive 
waste  at  §  761.50(b)(7).  Any  person 
storing  PCB/radioaclive  waste  >50  ppm 
PCBs  must  do  so  based  on  the  PCB 
concentration  of  the  waste,  except  as 
provided  in  §§  761.65(a)(1), 
761.65(b)(l)(ii),  and  761.65(c)(6)(i)  of 
this  part.  Any  person  disposing  of  PCB/ 
radioactive  waste  at  >50  ppm  PCBs  must 
do  so  taking  into  account  both  the  PCB 
concentration  and  the  radioactive 
properties  of  the  waste.  If,  taking  into 
account  only  the  properties  of  the  PCBs 
in  the  waste  (and  not  the  radioactive 


properties  of  the  waste),  the  waste  meets 
the  requirements  for  disposal  in  a 
facility  permitted,  licensed,  or  registered 
by  a  State  as  a  municipal  or  non- 
municipal  non-hazardous  waste  landfill 
(e.g.,  PCB  bulk  product  waste  under 
§  761.62(b)(1)),  then  the  person  may 
dispose  of  the  PCB/radioactive  waste, 
without  regard  to  the  PCB  component  of 
the  waste,  on  the  basis  of  its  radioactive 
properties  in  accordance  with  all 
applicable  requirements  for  the 
radioactive  component  of  the  waste. 

Fourth,  §  761.50  clarifies  the  TSCA 
rules  governing  the  regulatory  status 
and  cleanup  of  PCB  spills  and  disposal 
sites  in  light  of  the  ruling  on  the 
prefatory  note  exclusion  to  §  761.60  by 
EPA's  Chief  Judicial  Officer  in  Re: 
Standard  Scrap  Metal  Company,  TSCA- 
V-C-288,  Appeal  No.  87-4,  August  2, 
1990  (Standard  Scrap).  See  59  FR  62792, 
December  6, 1994.  for  a  discussion  of 
that  decision. 

EPA  proposed  to  delete  the  prefatory 
note,  and  substitute  language  on  the 
disposal  of  PCB  waste  generated  before 
1978  as  introductory  text  to  §  761.60.  In 
the  final  rule,  this  language  appears  at 
§  761.50(b)(3).  That  section  provides 
that  sites  where  PCBs  have  been  placed 
in  a  land  disposal  facility  (such  as  a 
dump,  landfill,  waste  pile,  or  land 
treatment  unit),  spilled,  or  otherwise 
released  to  the  environment  prior  to 
April  18,  1978,  are  presumed  not  to 

E resent  an  unreasonable  risk  of  injury  to 
ealth  or  the  environment  from 
exposure  to  PCBs  at  the  site,  and  do  not 
necessarily  require  further  disposal 
action.  The  final  rule  allows  the  EPA 
Regional  Administrator,  on  a  case-by- 
case  basis,  to  make  a  finding  that  spills, 
leaks,  or  other  uncontrolled  discharges, 
such  as  leaching,  from  a  pre-1978 
disposal  site  constitute  ongoing  disposal 
that  presents  an  unreasonable  risk  of 
exposure  to  PCBs.  The  EPA  Regional 
Administrator  may  make  this  finding 
regardless  of  whether  the  site  is  a  spill, 
dump,  land  treatment  unit,  waste  pile, 
stream,  river,  pond,  lake,  any  sediment 
(or  dredge  material  from  a  stream,  river, 
pond,  or  lake),  ground  water,  surface 
water,  landfill,  or  any  other  type  of 
disposal  site.  Once  the  EPA  Regional 
Administrator  makes  such  a  finding,  the 
owner  or  operator  must  dispose  of  the 
wastes  until  the  unreasonable  risk  no 
longer  exists.  EPA  believes  that  pre- 
1978  PCB  disposal  units  or  areas  of 
contamination  should  not  be  allowed  to 
remain  "in-service"  and  thus 
unaddressed,  as  the  existing  prefatory 
note  currently  allows,  if  they  pose  an 
unreasonable  risk  due  to  exposure  to 
PCBs. 

Commenters  argued  that  TSCA's 
applicability  is  clearly  prospective  and 
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that  the  proposed  change 
inappropriately  extends  the  reach  of  the 
TSCA  regulations  to  spills  and  disposals 
which  occurred  prior  to  the  effective 
date  of  the  regulations.  EPA's  response 
is  that  section  6(e)  provided  EPA  with 
a  broad  mandate  to  protect  health  and 
the  environment  from  unreasonable  risk 
of  injury  from  PCBs.  Just  as  EPA  has 
banned  or  restricted  the  manufacture, 
processing,  distribution  in  commerce, 
and  use  of  PCBs  where  they  pose  an 
unreasonable  risk  of  injury  regardless  of 
when  that  activity  started  or  that  piece 
of  equipment  was  first  put  into  service, 
EPA  is  now  addressing  PCBs  disposed 
of  in  a  manner  which,  due  to  spills, 
leaks,  or  other  uncontrolled  discharges 
from  the  site,  constitutes  ongoing 
improper  disposal  that  now  poses  an 
unreasonable  risk  of  injury. 

With  regard  to  sites  containing  PCB 
remediation  wastes  generated  on  or  after 
April  18,  1978,  owners  or  operators  of 
those  sites  now  have  two  choices:  they 
may  clean  up  the  wastes  in  accordance 
with  new  §761.61.  or,  if  applicable, 
they  may  cleanup  the  wastes  in 
accordance  with  EPA's  Spill  Cleanup 
Policy,  part  761 ,  subpart  G. 

Owners  or  generators  of  PCB 
remediation  waste  may  unilaterally  (for 
example,  to  obtain  insurance,  to  sell 
property  or  to  reduce  civil  liability) 
dispose  of  PCB  remediation  waste  in 
accordance  with  self-selected  portions 
of  §  761.61,  the  Spill  Cleanup  Policy,  or 
any  other  procedures,  but  are  not 
afforded  any  relief  from  any  regulatory 
liability  from  TSCA,  based  on  that 
voluntary  action  alone. 

2.  Lan'dfilling  of  liquid  PCBs.  In 
today's  final  rule  EPA  is  removing  the 
provisions  formerly  at  §  761.60(a)(2)(ii) 
allowing  the  disposal  of  PCB- 
Contaminated  mineral  oil  dielectric 
fluid,  which  has  been  stabilized  on-site 
prior  to  disposal  in  accordance  with 
§  761.75(b)(8),  at  a  chemical  waste 
landfill.  However,  the  land  disposal  of 
PCB-Contaminated  liquids  from 
incidental  sources  associated  with  non- 
liquid  PCB  waste  is  allowed,  if 
information  is  provided  to  or  obtained 
by  the  owner  or  operator  of  the  chemical 
waste  landfill  that  shows  that  the  waste 
does  not  exceed  500  ppm  PCBs,  is  not 
an  ignitable  waste,  and  disposal  does 
not  violate  RCRA  land  disposal 
regulations  (see  §  761.60(a)(3)).  This 
provision  applies  to  PCB-Contaminated 
liquids,  which  are  in  the  form  of 
precipitation,  condensation,  leachate  or 
load  separation  and  are  associated  with 
PCB  Articles  or  non-liquid  PCB  wastes 
being  disposed  of  in  a  chemical  waste 
landfill.  This  provision  does  not  apply 
o  bulk  hquid  wastes,  which  must  be 
disposed  of  in  an  incinerator  or  high 


efficiency  boiler  under  §  761.60(a)(1)  or 
(a)(2).  or  to  liquid  PCB  remediation 
waste,  such  as  stormwater  runoff  from 
PCB  bulk  product  waste.  Disposal  of 
liquid  PCB  remediation  waste  is 
regulated  at  §  761.61(a)(5)(iv),  (b),  or  (c). 

The  provisions  allowing  landfUling  of 
liquids  at  less  than  500  ppm  were 
established  May  31,  1979,  when  there 
was  a  limited  number  of  incinerators 
f>ermitted  to  bum  PCB  waste  and 
disposal  capacity  was  a  concern.  EPA 
believes  the  amount  of  low 
concentration  PCB  liquids  anticipated  to 
be  designated  for  disposal  and  in  storage 
for  disposal  can  easily  be 
accommodated  by  the  existing  and 
anticipated  future  PCB  disposal 
technologies  other  than  landfiUing  (See 
discussion  of  disposal  capacity  in  the 
preamble  lo  the  Import  for  Disposal 
Rule  (61  FR  11098.  March  18,  1986).) 
EPA  expects  the  existing  PCB  disposal 
and  storage  for  disposal  regulations  and 
the  amendments  finalized  today  to 
accommodate  the  additional  liquid 
PCBs  requiring  incineration  or 
alternative  disposal  treatment.  In 
addition,  today's  rule  makes  EPA  policy 
on  landfilling  liquid  PCBs  more 
consistent  with  the  prohibition  on 
landfiUing  of  Hquid  hazardous  waste 
containing  PCBs  at  concentrations  of  50 
ppm  or  greater  under  the  RCRA  land 
disposal  restrictions  at  40  CFR 
268.32(a)(2)  and  268.42(a)(1). 

In  the  NPRM,  EPA  proposed  to 
eliminate  the  landfilling  of  all  PCB- 
Contaminated  liquids,  without 
exception.  Approximately  10  comments 
were  received  on  this  issue.  Several 
commenters  were  concerned  about  the 
implications  of  the  ban  on  "incidental" 
or  "environmental"  liquids  associated 
with  non-liquid  wastes,  which  usually 
are  of  an  aqueous  nature.  Examples 
cited  included  precipitation, 
condensation,  leachate,  and  load 
separation.  To  address  this  problem, 
§  761.60(a)(3)  allows  the  disposal  of 
such  incidental  liquids. 

3.  Disposal  in  scrap  metal  recovery 
ovens  and  smelters.  Under  the  existing 
PCB  disposal  regulations  (see  existing 
§  761.60(b)(5)  and  (b)(6)).  disposal  of 
drained  PCB-Contaminated  Electrical 
Equipment  and  other  drained  PCB 
Articles  is  not  regulated.  At  the  time  of 
the  NPRM.  a  significant  number  of 
facilities  were  disposing  of  drained 
PCB-Contaminated  articles  (including 
PCB-Contaminated  Electrical  Equipment 
such  as  transformers)  in  scrap  metal 
recovery  ovens.  These  furnaces  are  also 
commonly  referred  to  as  sweat  furnaces, 
bakeout  ovens,  and  wire  furnaces. 
However,  some  drained  PCB- 
Contaminated  articles  have  been 
prepared  for  metal  smelting  under 


uncontrolled  combustion  conditions 
such  as  open  burning.  Open  burning  can 
result  in  significant  amounts  of  products 
of  incomplete  combustion  such  as  PCBs, 
polychlorinated  dibenzo-p-dioxins,  and 
polychlorinated  dibenzofurans  (Ref.  14). 
Therefore,  EPA  has  prohibited  open 
burning  (see  §  761.50(a)(1))  and  in 
§  761.72  has  established  scrap  metal 
recovery  ovens  operating  conditions 
that  control  emissions  and  result  in  no 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

EPA  has  responded  affirmatively  to 
commenters  who  have  provided 
acceptable  alternatives  to  EPA's 
proposal,  which  required  direct  disposal 
of  the  drained  PCB-Contaminated 
articles  in  a  metal  smelter.  The 
commenters'  alternative  includes 
primary  and  secondary  combustion 
chambers.  In  the  primary  combustion 
chamber,  the  articles  are  slowly  warmed 
to  a  temperature  below  the  melting 
point  of  aluminum  and  kept  at  that 
temperature  for  a  number  of  hours, 
much  longer  than  the  time  waste  is  in 
the  primary  chamber  of  a  PCB 
incinerator.  Any  PCBs  present  in  the 
drained  PCB-Contaminated  articles  will 
vaporize  or  be  destroyed  at  these 
temi>eratures.  The  primary  combustion 
chamber  operates  under  a  slightly 
negative  pressure  (or  draft)  so  that 
combustion  gases  do  not  leak  out  but  are 
passed  into  the  secondary  chamber.  The 
secondary  combustion  chamber  operates 
at  the  same  combustion  conditions  as  a 
PCB  incinerator.  In  the  secondary 
chamber  any  remaining  PCBs  and  any 
incomplete  combustion  products 
formed  in  the  primary  chamber  are 
destroyed.  Both  EPA's  proposed  method 
and  the  method  proposed  by  the 
commenters  are  included  in  the  final 
rule. 

Commenters  did,  however,  express 
confusion  over  EPA's  use  of  the  term 
"industrial  furnace,"  as  the  proposal's 
adoption  of  the  RCRA  definition  of  that 
term  at  40  CFR  260.10.  In  response  to 
these  comments,  EPA  has  deleted  this 
definition  in  the  final  rule,  and  has 
changed  the  terms  in  §  761.72.  That 
section  now  refers  at  §  761.72(a)  to 
"scrap  metal  recovery  ovens"  and  at 
§  761.72(b)  to  "smelters."  Operating 
parameters  for  each  type  of  device  are 
specified.  Any  device  that  meets  the 
operating  parameters  is  authorized  for 
disposal  of  PCB  wastes  specified  in 
§  761.72  in  accordance  with  those 
parameters. 

EPA  finds  there  is  no  unreasonable 
risk  of  injury  to  health  or  the 
environment  from  PCB,  polychlorinated 
dibenzo-p-dioxin,  and  polychlorinated 
dibenzofuran  emissions  from 
incineration  of  small  amounts  of  PCBs 
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in  accordance  with  the  requirements  of 
§  761.72.  Very  small  amounts  of  PCBs 
remain  on  drained  surfaces  of  PCB- 
Contaminated  equipment.  This  is  the 
result  of  the  original  concentration  of 
less  than  500  ppm  PCBs  and  the 
thinness  of  the  dielectric  fluid.  The 
amount  of  PCBs  present  in  the  primary 
chamber  of  an  industrial  furnace  is 
much  smaller  than  would  routinely  be 
present  in  a  PCB  incinerator  over  the 
same  time  period.  The  amount  of  PCBs 
present  in  the  primary  chamber  is  even 
smaller  than  would  be  fed  into  most 
combustion  facilities  burning  waste  oil 
at  less  than  50  ppm  PCBs  under 
§  761.20(e),  and  the  amount  of  PCBs  in 
a  secondary  chamber  is  smaller  still. 
EPA  has  further  provided  for  the  control 
of  emissions  by  requiring  scrap  metal 
recovery  ovens  and  smelters  to  have  a 
final  permit  under  RCRA  or  be  operating 
under  a  valid  State  air  emissions  permit 
which  includes  a  standard  for  PCBs  (see 
§  761.72(c)). 

In  addition  to  intact  drained  PCB% 
Contaminated  Electrical  Equipment  and 
other  intact  drained  PCB-Contaminated 
articles  (such  as  hydraulic  equipment), 
scrap  metal  recovery  ovens  and  smelters 
may  be  used  to  dispose  of  metal  surfaces 
which  are  included  in  PCB  remediation 
wastes  and  PCB  bulk  product  waste. 
Metal  in  PCB  remediation  waste 
includes  scrap  metal  found  in  an 
industrial  sludge  lagoon  or  rinsed 
drums  formerly  used  to  contain  cleanup 
solvents.  Metal  in  PCB  bulk  product 
waste  includes  pieces  from 
disassembled,  drained  PCB- 
Contaminated  transformers  or  metal 
surfaces  coated  with  non-liquid  PCBs 
such  as  painted  pieces  of  fuel  tanks. 
Non-metal  PCB  remediation  wastes  such 
as  liquids,  soils,  sludges,  and  dredged 
sediments)  and  non-metal  PCB  bulk 
product  waste  (such  as  shredder  fluff 
and  air  handling  system  gaskets)  are  not 
approved  for  disposal  in  scrap  metal 
recovery  ovens  and  smelters.  However, 
waste  oils  containing  PCBs  at 
concentrations  less  than  50  ppm  may  be 
burned  in  scrap  metal  recovery  ovens 
and  smelters  which  qualify  under 
specified  conditions  (see  §  761.20(e)). 

4.  PCB  articles— a.  PCB-Contaminated 
Electrical  Equipment.  Drained  PCB- 
Contaminated  Electrical  Equipment  is 
not  regulated  for  disposal  under  the 
existing  PCB  regulations  at 
§  761.60(b)(4).  In  promulgating  this 
provision,  it  was  EPA's  intent  that 
disposal  of  this  equipment  in  an 
approved  incinerator  or  chemical  waste 
landfill  is  not  required.  The  equipment 
or  its  components  would  still  have  to  be 
disposed  of  in  a  way  that  ended  its 
useful  life,  such  as  salvaging  through 
smelting  when  certain  conditions  are 


met  (Ref.  15).  EPA  solicited  comments 
in  the  NPRM  on  whether  it  should 
amend  the  regulations  for  the  disposal 
of  drained  PCB-Contaminated  Electrical 
Equipment  to  ensure  that  the  equipment 
is  properly  disposed  of  and  is  not 
illegally  reused.  Possible  remedies  such 
as  mandating  decontamination  and 
stricter  controls  to  ensure  that  units 
were  completely  drained  were  not  well 
received  by  commenters.  In  particular, 
most  commenters  stated  that  anecdotal 
information  that  drained  PCB- 
Contaminated  Electrical  Equipment 
carcasses  were  used  for  barbecue  grills 
reflected  isolated  instances  of  non- 
compliance. 

EPA  proposed  to  modify 
§  761.60(b)(4)  to  allow  disposal  of 
drained  PCB-Contaminated  Electrical 
Equipment  only  in  facilities  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  solid  waste 
(excluding  thermal  treatment  units),  in 
an  industrial  furnace,  or  in  a  TSCA- 
approved  disposal  facility.  EPA  also 
proposed  to  amend  §  761.60(b)(4)  to 
require  that  equipment  be  drained  for  a 
period  of  not  less  than  48  hours,  so  that 
as  much  liquid  as  possible  was  removed 
from  the  equipment  to  further  reduce 
PCB  content  prior  to  disposal. 

Most  commenters  stated  that  defining 
a  drain  time  added  new  burdens 
without  providing  additional  protection 
to  health  or  the  enviroiunent.  Instead, 
commenters  felt  that  EPA  should  focus 
on  the  methods  used  to  remove  oil  from 
transformers,  especially  large 
transformers  where  the  actual  draining 
procedure  could  be  hazardous  to 
personnel  and  the  equipment. 
Specifically,  commenters  suggested  that 
EPA  consider  pumping,  vacuuming,  and 
other  methods  as  acceptable  means  for 
removing  oil  from  transformers.  In 
support,  commenters  provided  test  data 
indicating  that  95  to  99%  of  the  oil  was 
removed  from  the  transformer  in  the 
first  hour  and  any  residual  oil  removed 
during  a  48-hour  period  would  be 
extremely  small.  Because  a  small 
amount  of  residual  oil  still  remained 
after  draining,  some  commenters 
suggested  excluding  the  use  of  State 
licensed  municipal  or  industrial  waste 
landfills  as  disposal  options  for  this 
equipment.  They  felt  this  would  be  a 
reasonable  exclusion  because  many 
State-permitted  solid  waste  landfills  do 
not  accept  this  eouipment. 

EPA  is  not  finalizing  the  requirement 
that  transformers  be  drained  for  48 
hours.  In  addition,  rather  that  requiring 
"draining"  of  PCB  liquids,  amended 
§  761.60ft))(4)  allows  PCB  liquids  to  be 
"removed"  (e.g.,  pumped  or  vacuumed). 
EPA  realizes  that  liquid  can  be  trapped 
in  the  inner  workings  and  as  an 


additional  measure,  EPA  suggests  a 
second  removal  action  to  ensure  that  as 
much  liquid  as  possible  is  removed 
from  the  unit.  EPA  emphasizes  that  any 
residual  liquid  that  remains  is  regulated 
and  the  receiving  facility  is  responsible 
for  its  management.  EPA  is  not 
excluding  the  use  of  State  licensed 
municipal  or  industrial  waste  landfills 
as  disposal  options,  because  to  do  so 
would  be  counter  to  EPA's  goal  of 
providing  flexibility,  and  would  reduce 
the  number  of  options  available  in  areas 
where  these  landfills  will  accept  this 
equipment. 

D.  Small  capacitors.  Under  current 
§  761.60(b)(2)(ii),  PCB  small  capacitors 
may  be  disposed  of  as  municipal  solid 
waste.  In  the  NPRM,  EPA  sought  data 
indicating  whether  there  was  support 
for  statements  by  TSCA  section  21 
petitioners  (Ref.  16)  that  the  disposal 

[>ractices  at  a  municipal  solid  waste 
andfill,  such  as  compaction,  would 
cause  PCB  small  capacitors  to  leak  and 
cause  a  risk  to  health  and  the 
environment  through  ground  water 
contamination.  The  Agency  did  not 
receive  data  substantiating  these 
statements.  Therefore,  EPA  will  not 
change  the  disposal  requirements  for 
intact  and  non-leaking  PCB  small 
capacitors.  Except  for  capacitors  owned 
by  manufacturers  of  capacitors  or 
manufacturers  of  equipment  containing 
PCB  small  capacitors,  any  quantity  of 
intact,  non-leaking  PCB  small  capacitors 
may  be  disposed  of  in  a  municipal  solid 
waste  landfill.  However,  the  Agency 
continues  to  recommend  that  generators 
of  large  numbers  of  intact  and  non- 
leaking  PCB  small  capacitors  dispose  of 
them  as  PCB  waste. 

c.  Fluorescent  light  ballasts 
containing  PCBs.  In  the  preamble  to  the 
NPRM.  the  Agency  requested  comment 
on  information  submitted  in  a  TSCA 
section  21  petition  (Ref.  16)  that  some 
fluorescent  light  ballasts  manufactured 
prior  to  1978  have  PCBs  at 
concentrations  of  50  ppm  or  greater  in 
their  potting  material.  Potting  material 
is  insulating  material  which  fills  the 
space  between  the  functioning  parts  of 
the  ballast  and  its  outer  metal  covering 
(shell).  This  information  was  supported 
by  test  data  showing  that  the  asphalt 
potting  material  used  in  fluorescent 
light  tellasts  has  been  found  to  contain 
PCBs  (Refs.  17  and  18).  Comments  on 
the  proposed  rule  confirmed  that  PCBs 
have  been  found  in  the  potting  material 
of  some  fluorescent  light  ballasts.  These 
ballasts,  therefore,  are  subject  to  a 
different  disposal  requirement  than  a 
fluorescent  light  ballast  containing  PCBs 
only  in  a  PCB  small  capacitor.  Where  a 
fluorescent  light  ballast  contains  PCBs 
at  50  ppm  or  greater,  other  than  in  an 
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intact  and  non-leaking  PCB  small 
capacitor,  the  PCB  small  capacitor  is  no 
longer  the  controlling  factor  for 
disposal.  Fluorescent  light  ballasts 
containing  PCBs  in  their  potting 
material  must  be  disposed  of  in  a  TSCA- 
approved  disposal  facility,  as  bulk 
product  waste  under  §  761.62,  as 
household  waste  under  §  761.63  (where 
applicable),  or  in  accordance  with  the 
decontamination  provisions  of  §  761.79 
(see§761.60(b)(6)(iii)). 

Several  commenters  stated  that  the 
only  way  to  determine  whether 
fluorescent  light  ballasts  contained 
PCBs  at  concentrations  of  50  ppm  or 
greater  in  their  potting  material  would 
be  to  open,  and  essentially  destroy,  the 
ballast  to  analyze  the  potting  material. 
While  this  may  be  true,  the  Agency  is 
not  requiring  the  testing  of  potting 
material  for  those  units  in  use.  Owners 
or  operators  will  not  be  required  to 
remove  fluorescent  light  ballasts  prior  to 
the  end  of  their  useful  life.  However,  if 
owners  or  operators  of  buildings  are 
thinking  of  changing  the  fluorescent 
light  ballasts,  for  example,  for  relamping 
the  building  for  energy  conservation, 
and  would  like  to  know  the  applicable 
disposal  requirements,  the  Agency  has 
two  suggestions.  First,  assume  that  the 
potting  material  in  the  fluorescent  light 
ballasts  contains  PCBs  at  50  ppm  or 
greater  and  dispose  of  them  as  PCB 
waste.  Second,  conduct  a  survey  of  the 
manufacturer  and  type  of  ballasts  in  use 
in  the  building  and  develop  a  random 
sampling  plan  for  each  manufacturer 
and  type  of  ballast  foimd  and  analyze 
the  samples  for  PCBs.  If  no  PCBs  are 
found  and  the  PCB  small  capacitors  are 
intact  and  non-leaking,  then  the  ballasts 
could  be  disposed  of  in  a  municipal 
solid  waste  landfill  or  recycled,  through 
decontamination  at  §  761.79.  for  metals 
recovery.  While  there  is  no  regulatory 
requirement  to  test  the  potting  material 
for  PCBs  prior  to  disposal.  TSCA 
requires  owners  or  operators  with  PCBs 
to  dispose  of  them  properly.  Not  all 
fluorescent  light  ballasts  contain  PCBs. 
All  ballasts  manufactured  between  July 
1978  and  July  1998  are  required  to  bear 
a  "No  PCB"  label  indicating  that  they  do 
not  contain  PCBs.  According  to  data 
submitted  in  the  TSCA  section  21 
petition,  ballasts  manufactured  prior  to 
July  1978  have  a  better  than  50%  chance 
of  containing  PCBs  at  50  ppm  or  greater 
in  their  potting  material.  Finally,  State 
and/or  local  governments  may  have 
additional,  more  stringent,  disposal 
requirements  for  PCB  small  capacitors 
or  fluorescent  light  ballasts  containing 
PCBs  and  some  municipal  solid  waste 
landfills  may  not  accept  PCBs  no  matter 
what  their  form. 


EPA  has  been  aware  for  many  years 
that  fluorescent  light  ballasts  can 
contain  PCB  small  capacitors.  Under 
existing  rules,  intact  and  non-leaking 
PCB  small  capacitors  may  be  disposed 
of  as  municipal  solid  waste  (unless  the 
disposer  is  a  manufacturer  of  PCB 
capacitors  or  PCB  equipment)  (see 
§  761.60(b)(2)(ii)).  The  TSCA  section  21 
petition  alleged  that  disposal  practices 
at  municipal  solid  waste  landfills  can 
cause  PCB  small  capacitors  to  rupture, 
creating  a  risk  of  ground  water 
contamination.  EPA  asked  for  comment 
on  this  issue,  and.  in  the  event  that 
additional  disposal  controls  were 
needed,  proposed  to  limit  to  25  per  year 
the  number  of  fluorescent  light  ballasts 
containing  PCB  small  capacitors  that 
could  be  disposed  of  as  municipal  solid 
waste.  EPA  received  no  data  conflrming 
that  the  risk  described  in  the  TSCA 
section  21  petition  existed.  EPA 
therefore  is  not  finalizing  this 
limitation.  However,  disposers  of 
fluorescent  light  ballasts  that  contain  a 
PCB  small  capacitor  should  be  aware 
that  they  could  be  subject  to  CERCLA 
liability  if  the  municipal  solid  waste 
landfill  becomes  a  Superfund  site. 

d.  Natural  gas  pipeline  systems.  For 
reasons  that  are  not  well-understood, 
some  natural  gas  pipeline  systems  have 
become  contaminated  with  PCBs  at 
regulated  levels  (i.e.,  >50  ppm  PCB). 
Contaminated  systems  have  been 
operated  under  compliance  agreements 
and  §  761.60(e)  alternate  disposal 
approvals  (Ref.  9).  Today's  rule 
prescribes  the  conditions  under  which 
natural  gas  pipeline  systems  containing 
PCBs  are  authorized  for  use  and  reuse 
(see  Unit  IV.B.3.d.  of  this  preamble  and 
§  761.30(i)  of  the  regulatory  text),  and 
requirements  under  which  natural  gas 
pipeline  systems  can  be  abandoned  in 
place  or  otherwise  disposed  of  without 
posing  an  unreasonable  risk  (see 
§  761.60(b)(5)). 

Those  who  hold  alternate  PCB 
disposal  permits  or  approvals  issued 
under  §  761.60(e)  may  continue  to  use 
those  approvals  within  the  confines  of 
their  specific  conditions  to  dispose  of 
natural  gas  pipeline  and  appurtenances. 
A  company  may,  however,  request  in 
writing  that  EPA  revoke  its  alternate 
disposal  approval  to  allow  the  company 
to  comply  with  today's  regulatory 
requirements  in  lieu  of  the  conditions 
specified  in  its  disposal  approval.  EPA 
continues  to  reserve  its  right  to  modify 
the  conditions  of  the  alternate  disposal 
approval  when,  for  example,  applicable 
regulatory  requirements  for  disposal, 
decontamination,  or  reuse  are  dianged. 
Accordingly,  EPA  does  not  intend  to 
grant  renewals  for  existing  alternate 
disposal  approvals  in  cases  where  the 


final  PCB  regulations  adequately 
address  protection  of  human  health  and 
the  environment.  These  approvals  have 
been  issued  based  on  a  no  unreasonable 
risk  finding.  However,  some  specific 
conditions  in  approvals  are  different 
from  similar  general  conditions  in  the 
rulemaking.  These  specific  conditions 
are  based  on  monitoring  data  collected 
during  disposal  and  other  pipeline 
maintenance  operations  conducted 
under  the  approval.  This  data  may  not 
be  applicable  to  the  general  population 
of  natural  gas  pipeline  systems. 

Today's  rule  generally  requires  that 
all  firee-flowing  liquids  be  removed  from 
natural  gas  pipe  abandoned  in  place  or 
removed  for  disposal. 

Most  of  the  abandonment  and 
disposal  provisions  for  natural  gas 
pip>eline  systems  apply  where  the 
systems  contain  PCBs  at  any 
concentration  >50  ppm.  There  is  one 
provision  for  abandonment  and  one 
provision  for  removal  with  subsequent 
actisn  that  apply  to  PCB-Contaminated 
systems  (i.e.,  >50  and  <500  ppm  PCBs). 
Any  person  disposing  of  a  natural  gas 
pipeline  system  under  either  of  these 
provisions  (paragraphs  (b)(5)(i)(B)  or 
(b)(5)(ii)(A)(l))  must  characterize  it  for 
PCB  contamination  by  analyzing  organic 
liquids  collected  at  existing  condensate 
collection  points  in  the  natural  gas 
pipeline  system.  The  level  of  PCB 
contamination  found  at  a  collection 
point  is  assumed  to  extend  to  the  next 
collection  point  downstream,  i.e.,  the 
next  existing  condensate  collection 
point  unless  pipeline  maintenance  or 
other  activity  results  in  a  closer 
sampling  location.  If  no  organic  liquids 
are  present,  drain  free-flowing  liquids 
and  collect  standard  wipe  samples 
according  to  subpart  M.  Collect 
condensate  within  72  hours  of  the  final 
transmission  of  natural  gas  through  the 
part  of  the  system  to  be  abandoned  and 
wipe  samples  after  the  last  transmission 
of  gas  through  the  pipe  or  during 
removal  from  the  location  it  was  used  to 
transport  natural  gas.  PCB  concentration 
of  the  organic  phase  of  multi-phasic 
liquids  must  be  determined  in 
accordance  with  §  761.1(b)(4). 

Pipeline  liquids  containing  >50  ppm 
PCBs  removed  from  the  system  must  be 
disposed  of  as  PCB  remediation  waste  in 
accordance  with  §761.61(a)(5)(iv), 
based  on  the  PCB  concentration  present 
at  the  time  liquid  is  removed  from  the 
pipeline.  This  does  not  mean  that  non- 
pipeline  Uquids  or  non-liquids  may  be 
added  to  the  pipeline  liquids  either 
prior  to  or  during  removal  to  result  in 
dilution  of  the  concentration  of  the 
liquids.  Liquids  containing  <50  ppm 
PCBs  may  be  burned  for  energy  recovery 
in  accordance  with  the  provisions 
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pertaining  to  used  oil  at  §  761.20(e). 
Commenters  questioned  the  need  to 
separate  organic  and  aqueous  phases  of 
condensate  for  disposal.  It  is  not 
complicated  or  expensive  to  separate 
the  organic  phase  of  condensate  from 
the  aqueous  phase.  Separation  is  not 
needed  if  all  of  the  multi-phasic  liquid 
is  disposed  of  as  determined  by  a 
concentration  of  >50  ppm  in  the  organic 
phase. 

i.  Abandonment.  The  final  rule 
specifies  how  natural  gas  pipeline 
systems  containing  >50  ppm  PCBs  may 
be  abandoned  in  place  when  no  longer 
in  use.  Requirements  differ  depending 
on  the  PCB  concentration  in  the  system 
and  the  diameter  of  the  pipe.  The  few 
changes  made  from  the  NPRM  are  to 
clarify  language  and  expand  the  options 
available. 

ii.  Removal  with  subsequent  action. 
The  final  rule  also  specifies  the 
requirements  for  natural  gas  pipeline 
systems  containing  >50  ppm  PCBs  that 
are  removed  for  disposal.  Depending  on 
the  PCB  concentration  in  the  system  and 
the  diameter  of  the  pipe,  natural  gas 
pipe  may  be  disposed  of  in  a  municipal 
solid  waste  landfill,  a  TSCA-approved 
incinerator  or  chemical  waste  landfill, 
as  PCB  bulk  product  waste,  or  may  be 
decontaminated. 

EPA  received  comments  that  the 
interior  of  natural  gas  pipe  is  covered 
with  a  thin,  porous  coating  to  inhibit 
corrosion  and  thus  could  not  be 
decontaminated  under  §  761.79.  That 
section  provides  methods  for 
decontamination  of  non-porous,  but  not 
porous,  surfaces.  EPA  has  amended  the 
definition  of  non-porous  surface  at 
§  761.3  to  clarify  that  this  coated  natural 
gas  pipe  is  considered  a  non-porous 
surface  (see  §  761. 60(b)(5)(ii)). 

Conmienters  asked  whether  dry  pipe 
could  be  smelted  in  a  steel  melting 
furnace,  and  whether  such  smelting 
would  be  regulated  as  use,  reuse  or 
disposal.  As  provided  in 
§  761.79(b)(3)(ii).  non-porous  surfaces, 
such  as  natural  gas  pipe,  contaminated 
at  less  than  100  pg/lOO  cm-,  may  be 
smelted  in  an  industrial  furnace 
operating  in  accordance  with 
§  761.72(b).  Metal  smelting  of  the 
residual  surface  PCBs  is  PCB  disposal 
even  though  the  smelted  metal  may  be 
used  or  reused. 

iii.  Sampling  (subpart  M).  EPA 
clarifies  that  the  regulatory  status  of 
natural  gas  pipe  is  based  on  the  PCB 
concentration  in  free-flowing 
condensate  liquids  in  the  pipe.  If  no 
free- flowing  liquids  exist  in  the  pipe  at 
the  time  of  sampling,  surface  sampling 
is  required. 

EPA  made  several  changes  to  the 
sampling  protocol  in  response  to 


comments.  First,  although  the  EPA 
Regional  Administrator  may  approve  of 
smaller  sampling  surface  areas  on  a 
case-by-case  basis,  EPA  believes  that 
100  cm*  is  available  for  sampling  in 
most  natural  gas  pipeline  situations. 
Second,  EPA  revised  the  sample  site 
location  procedure  to  account  for  the 
potential  loss  of  surface  residues  of 
PCBs  from  the  thermal  cutting  of  pipe. 
Third,  with  respect  to  the  sampling 
location  in  a  pipe  segment  that  has  been 
removed  for  disposal,  only  one  sample 
from  one  end  of  a  pipe  segment  is  now 
required  rather  than  a  sample  at  each 
end  of  the  pipe  segment.  EPA  does  not 
expect  concentration  differences  at  the 
downstream  end  of  a  pipe  segment  and 
the  upstream  end  of  the  adjacent 
downstream  pipe  segment  to  be 
significantly  different.  Fourth,  EPA  has 
provided  two  options  for  selecting  the 
sampling  site  among  a  contiguous  set  of 
pipe  segments  less  than  7  miles  long. 

For  sampling  pipe  to  be  abandoned  in 
place,  EPA  is  requiring  sampling  at  the 
ends  of  the  section  to  be  abandoned  and 
is  designating  the  sampling  unit  to  be 
between  the  pressure  side  of  a 
compressor  station  and  the  suction  side 
of  the  next  compressor  station 
downstream  of  the  gas  flow.  EPA  has 
also  revised  and  clarified  language  on 
extrapolating  the  PCB  disposal 
regulatory  status  of  an  unsampled  pipe 
segment  that  is  part  of  a  population  that 
has  been  sampled  for  removal,  disposal, 
or  abandonment.  In  addition,  EPA 
clarified  the  regulatory  status  of  pipe 
with  respect  to  surface  concentrations 
measured  in  the  characterization 
samples. 

EPA  derived  the  sampling  protocol 
(part  761,  subpart  M)  from  its  oversight 
of  natural  gas  pipe  removal  by  parties  to 
the  1981  compliance  agreement  with 
EPA.  The  sampling  procedure  accounts 
for  the  distribution  of  condensate 
through  the  pipeline  system  over  time 
by  the  flow  of  natural  gas  and  for 
pipeline  system  management  practices, 
e.  Dermal  protection.  EPA  proposed, 
at  §§  761.60(b)(6)(iii)  and  761.79(a)(5). 
to  require  that  anyone  coming  in  contact 
with  surfaces  contaminated  with  PCBs 
at  levels  of  10  to  <100  Mg  PCB/100  cm^ 
must  be  protected  from  dermal  exposure 
to  those  surfaces  (59  FR  62860).  EPA 
removed  the  concentration  range 
because  it  intended  to  prevent  dermal 
contact,  not  require  measurements.  Most 
disposal  operations  managing  this  waste 
would  require  dermal  protection  for 
handling  sharp-edged  metal  material 
whether  there  were  residual  PCBs  on 
the  surfaces  or  not.  The  final  rule  at 
§§  761.60(b)(6)(iv)  and  761.79(e)(2) 
requires  workers  to  wear  or  use 
protective  clothing  or  equipment  to 


protect  against  dermal  contact  or 
inhalation  of  PCBs  or  materials 
containing  PCBs. 

5.  Alternate  disposal.  Section 
761.60(e)  allows  persons  who  are 
required  to  incinerate  PCBs  and  PCB 
Items  and  who  can  demonstrate  that  an 
alternate  destruction  method  that  can 
achieve  a  level  of  performance 
equivalent  to  §  761.70  incinerators 
exists,  may  submit  a  written  request  to 
the  EPA  for  an  exemption  from  the 
incineration  requirements  of  §  761.60  or 
§  761.70.  EPA  did  not  intend  that  the 
submission  of  this  application  be 
optional,  as  could  be  construed  by  the 
word  "may"  in  §  761.60(e).  EPA, 
therefore,  proposed  to  amend 
§  761.60(e)  to  clarify  that  written 
approval  to  use  an  alternate  method  of 
destroying  PCBs  or  PCB  Items  must  be 
obtained  from  EPA  prior  to  using  the 
method  to  destroy  PCB  waste.  EPA 
received  no  negative  comments  on  this 
proposed  wording  change  and  it  is 
finalized  as  proposed. 

6.  Analytical  procedures.  In  the 
NPRM,  EPA  proposed  to  require  that 
chemical  analysis  of  PCBs  be  conducted 
using  gas  chromatography.  The  proposal 
did  not  require  the  use  of  a  specific  gas 
chromatographic  procedure  since  the 
selection  of  an  analytical  method  would 
vary  according  to  the  material  being 
tested  (see  59  FR  62861).  EPA  also 
solicited  comments  on  whether  ASTM 
Method  D-4059,  "Standard  Method  for 
Analysis  of  Polychlorinated  Biphenyls 
in  Insulating  Liquids  by  Gas 
Chromatography"  should  be  Usted  at 
§  761.60(g)(l)(iii)  and  (g)(2)(iii)  as  an 
acceptable  analytical  method  (see  59  FR 

62826). 

Two  commenters  suggested  EPA 
identify  specific  sample  preparation  and 
gas  chromatographic  analytical 
techniques  for  specific  uses  and 
materials.  Although  EPA  recognizes 
variability  can  exist  when  different 
testing  methods  and  procedures  are 
used  to  analyze  PCBs,  EPA  has 
determined  that  the  statutory 
requirement  to  consider  the  costs  and 
benefits  associated  with  establishing 
regulatory  requirements  argues  for 
increased  flexibility  at  the  expense  of 
precision.  As  a  resuU,  §  761.60(g)(l)(iii) 
and  (g)(2)(iii)  offer  the  maximum 
flexibility  for  individuals  to  use  gas 
chromatographic  procedures  that  are 
available  through  both  EPA  published 
methods  and  ASTM  testing  methods. 
However,  in  the  final  rule,  EPA  is 
clarifying  that  the  methods  other  than 
those  specified  in  the  regulations  must 
produce  results  that  obtain  a  level  of 
performance  equal  to  or  better  than  the 
specified  methods.  If  analytical 
differences  arise,  the  Agency  will  use 
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those  methods  outlined  in  SVV-846,  Test 
Methods  for  Evaluating  Solid  Waste,  to 
verify  analytical  determinations. 

EPA  received  one  comment  that  the 
applicability  of  ASTM  D-4059  was  very 
limited  and  restrictive.  Although  ASTM 
D-4059  may  be  limited,  some 
individuals  may  deal  with  only  a 
narrow  assortment  of  dielectric  fluids. 
Thus,  EPA  has  included  ASTM  D-4059 
as  an  example  of  an  acceptable  method 
in  §  761.60(g). 

7.  Research  and  development  for  PCB 
disposal.  EPA  has  found  that  properly 
conducted  research  and  development 
for  PCB  disposal  presents  no 
unreasonable  risk.  When  approving 
these  activities  under  current 
§  761.60(e),  EPA  generally  takes  into 
account  such  factors  as  the  quantity  of 
PCB  waste  in  the  study;  whether  the 
capacity  for  approved  PCB  disposal 
exceeds  demand;  whether  there  may  be 
some  specialized  wastes  for  which  there 
is  no  currently  approved  disposal 
methcfid;  and  whether  there  may  be  some 
locations  where  there  is  a  sufficient 
quantity  of  waste  that  existing  approved 
disposal  technologies  might  be 
inadequate  or  where  the  economics  of 
the  existing  approved  technologies 
prohibit  necessary  cleanup.  EPA  also 
takes  into  account  the  inability  of  a 
number  of  research  for  disposal 
approvals  to  achieve  performance 
objectives.  For  these  studies,  EPA  still 
requires  a  written  approval,  because 
larger  amounts  of  waste  potentially  pose 
more  obstacles  to  treatment  and 
disposal  and  greater  potential  for  risk 
from  incomplete  or  unsuccessful 
disposal. 

Today's  rule  establishes  a  self- 
implementing  approval  for  disposal 
research  and  development  studies  using 
smaller  quantities  of  materials.  For  these 
approvals,  the  maximum  annual  amount 
that  may  be  treated  during  R&D  for 
disposal  activities  is  500  gallons  of 
liquid  PCB  waste  or  70  cubic  feet  of 
non-liquid  PCB  waste.  These  amounts 
should  be  sufficient  to  perform  most 
research  at  a  pilot  dis{}osal  unit  scale. 
The  PCB  material  may  not  exceed 
10,000  ppm.  Each  R&D  for  PCB  disposal 
activity  under  this  section  may  last  no 
more  than  1  year. 

One  commenter  saw  the  requirement 
to  provide  30-day  advance  notification 
to  EPA,  State,  and  local  authorities  prior 
to  the  start  of  a  R&D  for  disposal  activity 
as  an  unnecessary  burden  which  would 
encumber  scientific  research  and  not 
provide  any  benefits.  EPA  strongly 
supports  community  right  to  know.  EPA 
knows  of  few  research  projects  which 
are  so  essential  or  time-sensitive  that  the 
30-day  notice  would  cause  a  severe 
hardship.  However,  EPA  will  not 


require  the  30-day  advance  notification 
of  disposal,  if  EPA,  State,  and  local 
authorities  waive  the  requirement  in 
writing. 

Some  commenters  had  difficulty 
understanding  the  distinction  EPA  was 
making  between  PCB  R&D  activities  for 
use  and  for  disposal.  TSCA  itself  creates 
the  distinction.  One  objective  of  TSCA 
and  the  PCB  regulations  is  to  direct 
PCBs  out  of  use  and  into  disposal  so 
that  they  can  no  longer  present  a  risk  of 
injury  to  health  or  the  environment. 
EPA  may  authorize  the  use  of  PCBs  that 
pose  no  unreasonable  risk  of  injury  to 
health  or  the  environment,  but  when  the 
PCBs  are  no  longer  in  use,  they  must  be 
disposed  of.  For  example,  PCBs  in 
storage  for  disposal  may  not  be  reused. 
Today's  rule  authorizes  chemical 
analysis  and  scientific  experimentation 
using  PCBs  in  a  separate  category  under 
§761.30(j). 

Commenters  noted  that  some 
chemical  analysis  of  PCBs  under 
§  761.30(j)  would  result  in  the 
destruction  (i.e.,  disposal)  of  PCBs,  and 
that  all  PCBs  in  R&D.  including  R&D  for 
disposal,  could  be  viewed  as  in  use 
until  the  research  and  development  was 
completed.  EPA  believes  that  the  use  of 
PCBs  in  the  R&D  activities  under 
§  761.30(j)  poses  inherently  different 
risks  from  the  R&D  for  disposal 
activities  under  §  761.60(j).  For 
example,  the  amounts  of  PCBs  used  in 
scientific  research  are  small  and  strictly 
accounted  for,  while  amounts  used  in 
disposal  research  can  be  much  larger 
and  their  ultimate  fate  depends  on  the 
success  of  the  disposal  technology.  In 
addition,  PCBs  used  in  research  imder 
§  761.30(j)  are  used  in  a  controlled 
environment  by  trained  laboratory  staff, 
while  PCBs  used  in  §  761.6a(j)  may  be 
in  open  environments.  Therefore,  EPA 
has  finalized  these  provisions 
essentially  as  proposed. 

Other  commenters  objected  to  the  1- 
year  limit  on  self-implementing  R&D  for 
disposal.  EPA  recognizes  that  some  R&D 
for  PCB  disposal  activities  may  last 
more  than  1-year.  The  rule  allows  the 
EPA  Regional  Administrator  to  grant 
extensions  to  the  time  limit,  and  this 
process  should  not  result  in  delays  if 
timely  requests  for  extension,  including 
a  report  on  the  progress  of  the  R&D  for 
disposal  activities,  are  provided  to  EPA. 
In  the  past,  when  conditions  of  the 
approvals  have  been  met,  EPA  has 
extended  in  a  timely  manner 
bioremediation  and  other  kinds  of 
"treatability"  R&D  for  disposal 
approvals  for  more  than  3  years  after  an 
original  1-year  approval. 

Based  on  comments  requesting  a 
clarification,  the  introductory  sentences 
firom  §  761.60(j)  of  the  proposal  were 


moved  to  §  761.3  to  create  a  definition 
of  "research  and  development  for  PCB 
disposal." 

8.  PCB  remediation  waste.  The 
proposed  rule  provided  for  three  PCB 
remediation  waste  disposal  options:  (1) 
Self-implementing  disposal  similar  to 
the  PCB  Spill  Cleanup  PoHcy,  which  is 
an  enforcement  policy  codified  at  40 
CFR  part  761,  subpart  G  (see 
§  761.61(a));  (2)  existing  approved 
disposal  technologies  (see  §  761.61(b)); 
and  (3)  risk-based  disposal  (see 
§  761.61(c)).  EPA  has  retained  each  of 
these  three  options.  General  comments 
about  the  options  are  discussed  first; 
more  specific  comments  are  discussed 
under  the  heading  for  each  option. 

Commenters  sought  clarification  on: 
(1)  The  regulatory  status  of  PCB 
remediation  waste  generated  prior  to 
April  18,  1978;  (2)  use  or  disposal  of 
sewage  sludge;  (3)  management  of  liquid 
PCB  remediation  waste;  (4)  management 
of  radioactive  PCB  remediation  waste; 
and  (5)  the  applicability  of  the  PCB  Spill 
Cleanup  Policy  (part  761,  subpart  G). 
PCB  remediation  waste  generated  prior 
to  April  18,  1978,  is  discussed  in  Unit 
rV.E.l.  of  this  preamble,  which  explains 
new  §  761.50,  Applicability  of  Storage 
and  Disposal  Provisions.  EPA 
consolidated  the  Uquid  PCB 
remediation  wastes  disposal  options  in 
§761.61(a)(5)(iv). 

Commenters  were  concerned  that  PCB 
remediation  waste  stored  at  the  cleanup 
site  for  more  than  30  days  prior  to 
disposal  would  have  to  be  stored  in 
accordance  with  §  761.65(b).  EPA  has 
added  §  761.65(c)(9)  to  allow  on-site 
storage  of  bulk  PCB  remediation  waste 
in  a  way  which  prevents  uncaptured 
releases  in  case  of  a  spill  and  controls 
migrations  from  precipitation  and 
volatilization.  Waste  transported  off-site 
must  be  packaged  according  to  the 
Hazardous  Materials  Regulations  at  49 
CFR  parts  171  through  180  and  stored 
for  disposal  in  facilities  approved  under 
§  761.65(b). 

EPA  received  comments  on  the 
applicability  of  40  CFR  part  761,  subpart 
G.  the  PCB  Spill  Cleanup  Policy.  The 
only  change  EPA  made  to  subpart  G  was 
to  decrease  the  minimum  reportable 
quantity  from  10  pounds  to  1  pound  of 
PCBs.  EPA  continues  to  emphasize  that 
subpart  G  is  not  a  regulation  but  an 
enforcement  policy  that  applies  to 
releases  from  authorized  uses.  EPA 
intends  that  new  §  761.61  will  address 
more  spill  scenarios  than  subpart  G 
does,  such  as  (1)  those  which  occurred 
prior  to  May  4,  1987,  and  (2)  those 
which  occurred  after  May  4,  1987, 
where  notification  was  not  given  and/or 
where  cleanup  was  not  begun  in 
accordance  with  the  PCB  Spill  Cleanup 
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Policy.  Many  commenters  wanted  to 
extrapolate  subpart  G  to  other  cleanup 
waste  scenarios  instead  of  using 
proposed  §  761.61.  Today's  final  rule 
does  not  expand  the  scope  of  subpart  G. 
but  EPA  factored  many  of  the 
assumptions  used  in  subpart  G,  such  as 
the  time  allowed  for  PCBs  to  migrate 
from  a  spill,  into  §  761.61. 

The  M'RM  stated  that  the  self- 
implementing  option  of  §  761.61  would 
not  apply  at  sites  being  cleaned  up 
under  CERCLA,  RCRA.  or  any  EPA 
enforcement  action.  A  number  of 
commenters  suggested  that  this 
provision  was  too  broad  because  it 
would  preclude  the  self-implementing 
option  even  at  portions  of  such  facilities 
that  were  not  being  addressed  by  other 
authorities.  One  commenter  stated  that 
the  reference  to  other  enforcement 
actions  by  EPA  was  too  vague. 

EPA  did  not  intend  to  prevent  or 
discourage  persons  from  conducting 
self-implemented  cleanups  where 
another  part  of  the  same  facility  is  being 
addressed  under  an  authority  such  as 
CERCLA  or  RCRA.  But  EPA  also 
clarifies  that  a  facility  cannot 
unilaterally  decide  to  do  a  self- 
implementing  cleanup  under  §  761.61, 
and  then  contend  that  their  decision 
precluded  any  further  or  different 
cleanup  under  other  authorities.  As 
modified,  today's  rule  does  not  prevent 
a  person  from  conducting  a  self- 
implementing  cleanup  at  any  part  of  its 
property,  even  if  another  part  of  the 
facility  is  also  being  addressed  under 
some  other  authority.  For  example,  a 
large  site  having  zones  A,  B,  and  C 
could  have  an  on-going  RCRA  corrective 
action  cleanup  at  zone  A,  a  CERCLA 
section  106  order  at  zone  B.  and  still 
potentially  be  eligible  for  a  self- 
implementing  PCB  remediation  at  zone 
C.  Section  761.61{a)(l)(ii}  simply 
clarifies  that  such  action  by  the  facility 
does  not  bind  other  cleanup  programs, 
such  as  CERCLA  or  RCRA,  which 
remain  free  to  determine  which  parts  of 
the  facility  they  will  address  and  how 
to  do  so,  using  their  usual  cleanup 
criteria.  Since  sites  contaminated  with 
PCBs  often  contain  other  contaminants 
such  as  metals  and  organic  solvents, 
each  remedial  action  needs  to  consider 
and  address  all  constituents  of  concern. 
If  a  person  is  considering  doing  a  self- 
implementing  cleanup  at  a  portion  of 
the  facility  likely  to  undergo  cleanup 
under  some  other  Federal  or  state 
program,  the  pei^on  would  be  well- 
advised  to  coordinate  with  that  program 
before  proceeding,  to  avoid  having  to  do 
further  work  after  its  self-implementing 
cleanup  was  completed.  With  respect  to 
PCB  remediation  waste  cleanup,  EPA 
acknowledges  the  usefulness  of  the 


documents  entitled:  Guidance  on 
Remedial  Actions  at  Superfund  Sites 
with  PCB  Contamination,  EPA/540/G- 
90/007,  August  1990;  Technology 
Alternatives  for  the  Remediation  of  PCB- 
Contaminated  Soil  and  Sediment.  EPA 
Engineering  Issue,  EPA/540/S-93/506, 
October  1993;  and  Best  Management 
Practices  (BMPs)  for  Soil  Treatment 
Technologies:  Suggested  Operational 
Guidelines  to  Prevent  Cross-media 
Transfer  of  Contaminants  during  Clean- 
up Activities,  EPA  530-R-97-007,  May 
1997.  These  documents  are  available 
from  the  RCRA  Hotline  at  1-800-424- 
9346. 

Some  commenters  also  stated  that 
EPA  should  clarify  how  this  rule  would 
operate  as  an  "applicable  or  relevant 
and  appropriate  requirement"  (ARAR) 
under  CERCLA.  Cleanup  decisions  at 
CERCLA  sites  have  relied  on  the  1987 
TSCA  PCB  Spill  Cleanup  Policy.  It  must 
be  noted  that  because  the  Spill  Cleanup 
Policy  is  not  a  binding  regulation,  it  is 
not  an  ARAR  for  Superfund  response 
actions.  However,  as  policy  reflecting 
substantial  scientific  and  technical 
evaluation,  it  has  been  considered  as 
important  guidance  in  developing 
cleanup  levels  at  Superfund  sites.  EPA 
anticipates  that  today's  rule  will  be  a 
potential  ARAR  at  CERCLA  sites  where 
PCBs  are  present.  EPA  would  expect 
that  CERCLA  cleanups  would  typically 
comply  with  the  substantive 
requirements  of  one  of  the  three  options, 
provided  by  §  761.61,  upon  completion 
of  the  cleanups.  This  decision  would 
not  be  made  by  the  facility,  but  in  the 
remedy  selection  process. 

a.  Self-implementing  option.  EPA 
reorganized  proposed  §  761.61(a),  and 
the  reorganized  structure  is  reflected 

here. 

EPA  did  not  intend  self- implementing 
PCB  remediation  waste  disposal  to 
apply  to  large  PCB  remediation  sites 
unless  very  stringent  sampling 
requirements  are  used.  EPA  intended  it 
to  address  moderate  sized  sites  where 
only  PCBs  were  present  (or  the 
properties  of  PCBs  drove  cleanup 
decisions)  and  where  a  general  no 
unreasonable  risk  remedy  would  be 
acceptable.  Generic  risk  assumptions 
and  sampling  approaches  for  small  areas 
of  contamination  cannot  be  universally 
applied  to  very  large  sites.  Nor  can 
sampling  schemes  for  continuously 
generated,  current  waste  streams  from 
well-characterized  industrial  processes 
serve  as  a  scientifically  sound  starting 
point  for  large  areas  where  the 
homogeneity  of  the  waste  is  unknown. 
Sampling  must  be  much  more 
comprehensive  for  heterogeneous  waste 
(or  waste  of  unknown  homogeneity) 
where  little  is  known  about  ^ 


contamination  sources,  the  periodicity 
and  exact  location  of  waste  generation, 
and  any  PCB  migration  from  the  waste 
since  original  deposition.  Much  greater 
knowledge  from  pre-cleanup 
characterization  of  waste  can  reduce 
verification  sampling.  Through  a  risk- 
based  approval  at  §  761.61(c),  the  EPA 
Regional  Administrator  can  more 
actively  evaluate  measurements  taken 
concurrently  with  cleanup  (as  is  done  at 
Superfund  National  Priority  List  (NPL)  , 
sites)  as  an  alternative  to  a  more 
stringent  self-implementing  verification 
sampling  approach  required  in 
§  761.61(a).  Without  the  same  level  of 
oversight  as  in  NPL  sites,  self- 
implementing  verification  sampling 
should  be  comprehensive.  To  limit 
transaction  time  for  site  cleanup  and 
constraints  on  cleanup,  EPA  placed  the 
site  sampling  emphasis  in  §  761.61(a)(5) 
at  the  post-cleanup  verification  period, 
rather  than  under  the  limited  pre- 
cleanup  site  characterization  in 
S  761.61(a)(2). 

i.  Applicability.  The  applicability 
section  of  the  NPRM  provided  that  the 
self-implementing  remediation  waste 
option  was  not  applicable  to  areas 
having  human  or  animal  populations 
that  might  have  a  higher  sensitivity  to 
the  toxic  effects  of  PCBs.  This  provision 
has  been  deleted  in  response  to 
comments  it  could  apply  to  almost  all 
sites.  New  language  has  been  added  at 
§  761.61(a)(4)(vi)  to  enable  the  EPA 
Regional  Administrator,  based  on  the 
notification  required  in  §  761.61(a)(3),  to 
require  cleanup  of  the  site  or  a  portion 
of  the  site  to  more  stringent  cleanup 
levels  based  on  proximity  to  areas  such 
as  residential  dwellings,  hospitals, 
schools,  nursing  homes,  playgrounds, 
parks,  day  care  centers,  endangered 
species  habitats,  estuaries,  wetlands, 
national  parks,  national  wildlife  refuges, 
commercial  fisheries,  and  sports 
fisheries. 

ii.  Site  characterization.  Today's  rule 
requires  any  person  conducting  self- 
implementing  cleanup  of  PCB 
remediation  waste  to  characterize  the 
site  adequately  to  be  able  to  provide  the 
information  necessary  for  the  Regional 
Administrator  to  review  the  cleanup 
plan.  The  proposal  required  detailed 
small  scale  information,  such  as 
numbers  of  characterization  sample 
results  (proposed  Appendix  II).  Today's 
rule  is  more  flexible,  providing  subpart 
N  as  a  reference  point  for  the  assessment 
of  sampling  data,  but  allowing  other 
sampling  methods  that  are  as  effective  at 
characterizing  contamination  at  the  site. 

EPA  also  clarified  that  non-liquid 
sample  results  shall  be  reported  on  a  dry 
weight  basis,  as  jig/g  of  sample.  Liquid 
sample  results  must  be  reported  on  a 
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wet  weight  basis  as  ^g/g  of  sample. 
Surface  sampling  results  shall  be 
reported  as  jig/lOO  cm^  (see  §  761.274  of 
the  regulatory  text).  Regardless  of  the 
size  of  the  surface  area,  divide  100  cm^ 
by  the  surface  area  and  multiply  this 
quotient  by  the  total  number  of 
micrograms  of  PCBs  on  the  surface  to 
obtain  the  equivalent  measurement  of 
micrograms  per  100  cm^. 

iii.  Notification  and  certification. 
Commenters  sought  to  eliminate  the 
notification  requirement,  based  on 
inconvenience  and  not  wanting  to 
identify  the  site,  rather  than  risk/ 
exposure  concerns.  EPA  is  continuing 
its  policy  of  providing  State  and  local 
jurisdictions  advanceid  notice  of  PCB 
disposal.  Section  761.61(a)(3)  was 
redesignated  and  revised  to  designate 
who  in  the  State  and  local  agencies 
would  receive  the  notification. 

EPA  clarifies  that  it  did  not  intend  the 
30-day  notification  requirement  to 
prohibit  emergency  cleanup  (see 
§761.61.  introductory  text,  of  the 
regulatory  text).  Emergency  cleanup 
may  occiu-  without  notiHcation,  but 
does  not  satisfy  the  requirements  of 
§  761.61.  Emergency  cleanup  is 
appropriate  where  there  is  inuninent 
danger  to  health  and  the  environment 
without  containment  and/or  treatment. 
Emergency  cleanup  is  not  appropriate  to 
prevent  additional  cleanup  costs  or 
other  business  expenses  resulting  from 
containment  or  &om  waiting  30  days  for 
the  notification  process  to  be  completed. 
Emergency  response  personnel  should 
communicate  directly  with  EPA 
regional  personnel  on  proposed 
remedial  actions.  EPA  has  retained 
language  allowing  less  than  30  days 
notification  if  the  EPA  Regional 
Administrator,  and  State  and  local 
officials  who  are  required  to  receive  the 
notification,  waive  the  30-day 
requirement  in  writing  (see 
§  761.61(a)(3)(iii)  of  the  regulatory  text). 

iv.  Cleanup  levels.  EPA  did  not 
receive  comments  which  justified 
changes  in  the  proposed  cleanup  levels. 
However,  the  final  rule  retains  the 
proposed  provision  at  §  761.61(c) 
allowing  the  EPA  Regional 
Administrator  to  approve  risk-based 
cleanup  levels,  on  a  case-by-case  basis, 
different  than  those  required  in 
§  761.61(a).  The  final  rule  organizes 
§  761.61(a)(4)  by  the  PCB  remediation 
waste  medium:  bulk  PCB  remediation 
waste,  non-porous  surfaces,  porous 
surfaces,  and  liquids. 

The  proposecl  definitions  at  §  761.3 
for  "high  exposure  area"  and  "low 
exposure  area,"  have  been  changed  in 
two  ways:  (1)  To  reflect  that  EPA  is 
addressing  the  occupancy  of  the  area  by 
individuals  not  wearing  dermal  and 


respiratory  protection  as  a  surrogate  for 
reasonable  worst-case  exposure;  and  (2) 
to  reflect  that  EPA  evaluates  the 
exposure  risk  in  the  area  based  on  the 
combination  of  the  final  concentration 
of  PCBs  in  the  area  and  the  amount  of 
time  of  exposure.  The  term  "high 
exposure  area"  is  now  "high  occupancy 
area"  and  "low  exposure  area"  is  now 
"low  occupancy  area."  Many  outdoor 
areas  will  be  low  occupancy  areas; 
others,  such  as  school  playgrounds  and 
residential  yards,  might  be -high 
occupancy  areas.  Commenters  offered 
several  terms  in  place  of  the  proposed 
"high  exposure  area"  and  "low 
exposure  area."  Only  one  actually 
focused  on  the  risk-based  foundation  of 
the  self-implementing  cleanup:  the 
exposure  of  an  individual.  This 
comment  suggested  that  occupancy  was 
a  reasonable  worst-case  surrogate  for 
exposure  and  offered  an  extensive 
description  of  occupancy  scenarios. 
EPA  used  a  simpler  variation  of  the 
comment  as  the  final  definition. 

The  final  rule  is  structured  so  that  the 
risk  to  occupants  not  wearing  dermal 
and  respiratory  protection  of  high 
occupancy  areas  and  low  occupancy 
areas  is  generally  the  same.  For  the  same 
chemical  (PCBs)  the  risk  is  directly 
proportional  to  exposure.  The  rule 
allows  different  concentrations  of  PCBs 
to  remain  in  high  occupancy  areas  and 
low  occupancy  areas  based  on  different 
occupancy  times  (see  §  761.61(a)(4)  of 
the  regulatory  text).  For  example,  the 
non-porous  surface  cleanup  level  for 
high  occupancy  areas  is  10  ^g  PCB/100 
cm^,  and  for  low  occupancy  areas  is  100 
^g  PCB/100  cm^,  an  order  of  magnitude 
difference.  Therefore,  to  have  the  same 
risk  of  exposure,  the  maximum 
occupancy  time  must  be  Vio  as  long  in 
a  high  occupancy  area  as  in  a  low 
occupancy  area.  For  bulk  remediation 
materials,  EPA  allows  cleanup  levels  of 
1  ppm  in  high  occupancy  areas  and  25 
ppra  in  low  occupancy  areas.  EPA 
believes  that  the  measures  taken  to 
prevent  exposure  in  low  occupancy 
areas,  such  as  capping,  marking  and 
fencing,  provide  sufficient  additional 
protection  to  normalize  the  higher 
cleanup  levels. 

EPA  s  evaluation  of  risk  assumed 
unprotected  exposure  24  hours  a  day,  7 
days  a  week  (168  hours  per  week)  for 
the  high  occupancy  scenario.  Because 
the  surface  cletmup  concentrations  are 
10  times  as  high  in  the  low  occupancy 
area  as  in  the  high  occupancy  area,  to 
have  the  same  exposure  in  both  areas, 
the  low  occupancy  unprotected 
exposure  would  have  to  be  Vio  of  the 
high  occupancy  exposure  period,  or  less 
than  16.8  hours  per  week.  For  bulk 
materials,  the  low  occupancy  exposure 


would  be  V25  of  168  hours,  or  less  than 
6.7  hours  per  week.  The  number  of 
hours  in  the  definitions  of  "high 
occupancy  area"  and  "low  occupancy 
area"  in  §  761.3  reflect  these  weekly 
averages  times  a  50-week  exposure  per 
year  assuming  a  2-week  annual 
vacation  from  the  occupancy  area,  that 
is  50  weeks  x  16.8  hours/week  =  840 
hours  and  50  weeks  x  6.7  hours/week  = 
335  hours. 

EPA  has  limited  the  self- 
implementing  option  to  these  two 
scenarios  based  on  the  risk-based 
concepts  implemented  as  part  of  the 
Spill  Cleanup  Policy  in  40  CFR  part  761. 
subpart  G  (Refs.  19  and  20).  EPA's 
experience  has  been  that  most  cleanup 
scenarios  have  been  effectively  dealt 
with  by  the  two-tiered  approach  in  the 
Spill  Cleanup  Policy.  In  the  few 
instances  where  the  two-tiered  approach 
has  not  readily  addressed  a  particular 
cleanup  scenario,  the  EPA  Regional 
Administrator  has  exercised  flexibility 
to  allow  less  stringent  or  alternative 
requirements.  (See  40  CFR  761.120(c)). 
Similarly,  under  §  761.61(c),  the  EPA 
Regional  Administrator  has  the 
flexibility  to  grant  a  risk-based  approval 
for  cleanup  of  PCB  remediation  waste  to 
levels  different  from  those  specified 
under  the  defintions  of  "high  occupancy 
area"  and  "low  occupancy  area." 

Revised  §  761.61(a)(4)  also  requires 
the  owner  of  an  area  cleaned  up  to  the 
levels  of  a  low  occupancy  area  to  clean 
the  area  to  the  levels  of  a  high 
occupancy  area  where  there  is  a  change 
in  the  use  of  the  area  such  that  exposure 
to  PCBs  could  reasonably  be  expected  to 
increase. 

V.  Site  cleanup.  EPA  is  clarifying  in 
§  761.61(a)(5)  that  PCB  disposal 
technologies  approved  under  §§  761.60 
and  761.70  are  acceptable  for  on-site 
self-implementing  PCB  remediation 
waste  disposal  within  the  confines  of 
the  operating  conditions  of  the 
respective  approvals.  For  example, 
technologies  approved  under  §  761.60  or 
§  761.70  for  disposal  of  PCB  liquids  may 
not  be  used  to  dispose  of  soil. 
Technologies  approved  under  §  761.60 
or  §  761.70  to  dispose  of  PCBs  in  soil  at 
concentrations  less  than  500  ppm  may 
not  be  used  to  dispose  of  soil  containing 
greater  than  500  ppm  PCBs. 

The  only  forms  of  on-site  disposal 
technology  which  do  not  require  an 
approval  under  §  761.60  or  §  761.70  and 
which  are  approved  for  self- 
implementing  disposal  are  soil  washing 
and  decontamination  in  accordance 
with  §  761.79.  Soil  washing  is  extraction 
of  PCBs  from  soil  using  a  solvent, 
recovering  the  solvent  from  the  soil, 
separating  the  PCBs  ftxjm  the  recovered 
solvent  for  disposal,  and  then  disposal 
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or  reuse  of  the  solvent  in  accordance 
with  §  761.79(d)  and  (g). 

Based  on  comments  received  on  the 
potential  emissions  of  products  of 
incomplete  combustion  from  in-situ 
vitrification  and  EPA's  experience  in 
approving  this  disposal  technology,  this 
technology  may  not  be  used  for  on-site 
disposal  without  an  approval  from  EPA 
under  §  761.60(e)  or  §  761.61(c). 

EPA  assumed  that  the  primary 
application  of  self-implementing 
cleanup  would  be  safe  and  effective  on- 
site  treatment  and  land  disposal  (e.g., 
PCB  concentration  reduction,  with  the 
PCBs  destroyed  on-site,  followed  by  on- 
site  land  disposal).  EPA  did  not  intend 
to  prohibit  or  discourage  off-site 
disposal,  and  is  retaining  the  off-site 
disposal  regulatory  options  which  have 
been  in  place  since  April  18,  1978  (see 
§  761.61(b)  of  the  regulatory  text).  EPA 
recognizes  that  some  materials  will  be 
sent  off-site  because  of  the  economics  of 
on-site  treatment  of  small  amounts  of 
unusual  or  high  concentration  waste. 
Today's  rule  expands  the  options  for  off- 
site  disposal:  for  example,  PCB 
remediation  waste  containing  less  than 
50  ppm  F*CBs  may  be  sent  off-site  for 
disposal  in  State-approved  land 
disposal  facilities  for  the  management  of 
municipal  solid  waste  landHUs 
permitted  by  EPA  under  section  3004  of 
RCRA,  or  by  a  State  authorized  under 
section  3006  of  RCRA;  or  disposal 
facilities  approved  under  40  CFR  part 
761. 

EPA  received  comments  requesting 
the  option  to  dispose  of  PCB/radioactive 
waste  in  a  waste  management  unit 
licensed  under  the  Atomic  Energy  Act. 
However,  the  Agency  has  concerns  that 
disposal  practices  at  those  facilities, 
while  appropriate  for  radioactive  waste, 
may  result  in  an  unreasonable  risk  to 
human  health  and  the  environment 
from  PCBs  >50  ppm  disposed  of  at  such 
sites.  Therefore.  §761. 50(b)(7)  provides 
that  any  person  disposing  of  PCB/ 
radioactive  waste  must  do  so  taking  into 
account  both  its  PCB  concentration  and 
its  radioactive  properties.  If,  taking  into 
account  only  the  properties  of  the  PCBs 
in  the  waste  (and  not  the  radioactive 
properties  of  the  waste),  the  waste  meets 
the  requirements  for  disposal  in  a 
facility  permitted,  licensed,  or  registered 
by  a  State  as  a  municipal  or  non- 
municipal  non-hazardous  waste  landfill 
(e.g.,  PCB  bulk  product  waste  under 
§  761.62(b)(1)),  then  the  person  may 
dispose  of  the  PCB/radioactive  waste, 
without  regard  to  the  PCB  component  of 
the  wast«,  on  the  basis  of  its  radioactive 
properties  in  accordance  with  all 
applicable  requirements  for  the 
radioactive  component  of  the  waste. 


Commenters  suggested  that  sampling 
and  analysis  could  pose  unnecessary 
costs  if  the  waste  were  to  be  disposed 
of,  assuming  that  it  was  regulated, 
especially  since  the  proposal  could  be 
read  as  always  requiring  analysis.  EPA 
added  an  option  at  §  761.50(a)(5)  that 
non-liquid  PCBs  can  be  assumed  to  be 
>500  ppm  and  disposed  of  accordingly, 
rather  than  analyzed. 

EPA  also  eliminated  the  proposed 
requirement  to  notify  disposal  facilities 
receiving  PCB  remediation  waste  which 
will  be  stored  in  an  area  subject  to  a 
PCB  commercial  storage  approval  and/ 
or  disposed  of  in  an  area  subject  to  a 
PCB  disposal  approval.  Pre-disposal 
notification  is  still  required  for  all  other 
storage  and  disposal  facilities  (see 
§  761.61(a)(5)(i)(B)(3)(/v)  of  the 
regulatory  text).  In  addition,  the  subpart 
K  notification  and  manifesting 
requirements  do  not  apply  to  off-site 
disposal  of  PCB  remeaiation  waste  at 
<50  ppm. 

In  response  to  comments,  EPA 
clarified  the  disposal  options  for  liquid 
PCB  remediation  waste,  and  provided 
for  the  disposal  of  mixed  liquid/non- 
liquid  PCB  remediation  waste.  The 
overall  objective  of  PCB  remediation 
waste  disposal  is  to  minimize  potential 
risks  of  PCB  dispersion  into  the 
environment  from  disposal.  One  way  to 
do  so  is  to  remove  liquids  from  mixed 
liquid/non-liquid  waste.  Ways  to 
minimize  such  risks  from  transportation 
of  waste  are  on-site  PCB  remediation 
waste  disposal,  or  using  packaging  in 

compliance  with  DOT  Hazardous   

Materials  Regulations  (HMR)  at  49  CFR 
parts  171  through  180.  PCBs  not  subject 
to  the  HMR  (i.e.,  PCB  wastes  at  less  than 
20  ppm  or  less  than  1  pound  of  PCBs 
regardless  of  concentration)  must  be 
packaged  in  accordance  with  49  CFR 
173.203  (for  liquids)  or  49  CFR  173.213 
(for  non-liquids).  Therefore,  EPA  is 
requiring  on-site,  phase  separation  of 
mixed  liquid/non-liquid  PCB 
remediation  waste  unless  protective 
packaging  for  liquids  is  used  for  off-site 
shipment. 

vi.  Cleanup  verification.  The  final  rule 
clarifies  that  the  scope  of  subpart  O 
(proposed  Appendix  II)  includes 
verifying  that  bulk  PCB  remediation 
waste  or  porous  surfaces  at  a  site  have 
been  properly  cleaned  up  in  accordance 
with  §  761.61(a).  EPA  added  options, 
including  compositing,  to  the  cleanup 
verification  sampling  in  subpart  O. 
Cleanup  verification  sampling  for  non- 
porous  surfaces  is  addressed  in  subpart 
P.  These  subparts  may  not  be  used  to 
make  conclusions  or  extrapolations 
about  PCB  concentrations  outside  of  the 
area  which  has  been  cleaned  up  and 
verified  based  on  the  results  of  that 


sampling.  EPA  also  added  a  third 
dimension  to  the  verification  procedure 
to  ascertain  if  the  cleanup  captured 
vertical  waste  migration.  Subpart  O 
applies  only  to  bulk  PCB  remediation 
waste  and  porous  surfaces  left  at  the 
original  cleanup  location.  Non-liquid, 
non-metal  PCB  remediation  waste  to  be 
shipped  off-site  must  be  sampled  in 
accordance  with  subpart  R. 

EPA  did  not  propose  to  allow 
compositing  on  the  grounds  that 
compositing  can  dilute  hot  spots,  but 
commenters  pointed  out  that  hot  spots 
should  have  been  eliminated  in  the 
contamination  removal  process.  EPA 
agrees,  and  therefore  the  final  rule 
provides  for  the  compositing  of  samples. 
For  example,  EPA  has  changed  the 
minimum  number  of  samples  from 
three,  to  one  composite  of  three.  For 
liquids,  no  compositing  is  necessary 
because  they  mix  naturally  and  are 
easily  homogenized  by  stirring. 

Subpart  O  provides  two  sampling 
options  for  large  sites.  The  first  option 
is  designed  to  address  sites  having  a 
single  point  source,  many  point  sources, 
or  an  unknown  number  of  sources,  of 
contamination.  The  second  option  only 
addresses  sites  having  a  known  single 
point  source  of  contamination.  Both 
options  use  a  square  grid  structure  and 
grid  interval,  which  has  been  enlarged 
to  correspond  to  the  largest  interval 
provided  in  the  PCB  Spill  Cleanup 
Policy.  Both  options  specify 
compositing  of  adjacent  samples  of  the 
same  size,  provide  the  maximum 
number  of  samples  which  can  be 
composited,  and  require  that 
composited  samples  be  mixed 
thoroughly  and  subsampled  before 
chemical  analysis. 

EPA  revised  the  requirement  to 
reclean  an  entire  site  based  on  a  single 
sample's  failure  to  meet  cleanup  levels. 
As  revised,  when  a  composite  fails  to 
meet  the  cleanup  requirements,  the  area 
that  must  be  recleaned  and  reanalyzed 
is  an  area  larger  by  a  grid  interval  than 
the  area  represented  by  the  failing 
composite, 

SuDpart  P  provides  sample  site 
selection  procedures  for  non-porous 
surfaces,  as  well  as  procedures  for 
analyzing  the  samples  and  interpreting 
the  results  of  the  sampling.  Subpart  P 
applies  to  all  non-porous  surfaces 
destined  for  disposal,  regardless  of 
whether  the  disposal  will  take  place  on- 
site  or  off-site. 

EPA  also  provided  in  subpart  Q  a  test 
for  qualifying  an  alternate  extraction 
and  chemical  analysis  procedure  for 
determining  PCB  concentrations  in  PCB 
remediation  waste  in  initially 
characterizing  the  cleanup  site  and  for 
post  cleanup  verification. 
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vii.  Cap  requirements.  In  the  NPRM, 
EPA  used  the  term  "non-porous"  to 
describe  concrete  used  as  a  cap  over 
non-liquid  PCB  remediation  waste  left 
on-site.  At  §  761.61(a)(7),  EPA  has 
replaced  descriptions  of  cap  materials 
with  performance  criteria,  which 
essentially  paraphrase  cap  requirements 
from  §  264.310(a)  of  the  RCRA 
regulations.  EPA  reconmiends  that  the 
owner  of  a  cleanup  site  containing  a  cap 
visually  inspect  the  cap  monthly  in 
perpetuity  for  breaches  such  as  leaks, 
cracks,  breaks,  and  faults.  EPA 
increased  the  amount  of  time  allowed  to 
repair  a  break  in  a  cap  to  allow 
additional  time  to  technically  and 
physically  begin  repairs  in  remote  areas. 

viii.  Deed  restrictions  for  caps,  fences, 
and  low  occupancy  areas.  Commenters 
worried  about  potential  risks  from  a  site 
which  was  cleaned  to  low  occupancy 
area  standards  being  converted  to  a  high 
occupancy  area  use.  In  response,  at 
S  761.61(a)(8),  EPA  added  deed 
restriction  requirements  from  the  RCRA 
landfill  closure  regulations,  which 
includes  requirements  for  converting 
the  land  use  which  addresses  situations 
such  as  the  change  from  a  low 
occupancy  area  to  a  high  occupancy 
area. 

ix.  Recordkeeping.  EPA  finalized 
§  761.61(a)(9)  as  proposed. 

b.  Performance-based  option.  The 
NPRM  included  high-temperature 
incinerators,  high  efficiency  boilers, 
chemical  waste  landfills,  and  alternate 
destruction  technologies  approved  by 
EPA  as  performance-based  disposal 
options  for  PCB  remediation  waste. 
These  options  have  been  retained  in  the 
final  rule. 

The  final  rule  at  §  761.61(b)(3)  also 
allows  material  containing  <50  ppm 
PCBs  that  has  been  dredged  or 
excavated  from  waters  of  the  United 
States  to  be  managed  and  disposed  of  in 
accordance  with  a  permit  that  has  been 
issued  under  section  404  of  the  Clean 
Water  Act  or  under  section  103  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  (or  the  equivalent  of 
such  a  permit  as  provided  for  in 
regulations  of  the  U.S.  Army  Corps  of 
Engineers  (Corps)  at  33  CFR  part  320  et 
seq.).  These  options  are  available  only 
for  dredged  material  containing  PCBs 
<50  ppm.  Dredged  material 
contaminated  with  PCBs  at  >50  ppm 
must  be  managed  under  one  of  the  other 
disposal  options  of  §  761.61. 

Research  has  shown  that  sediments 
can  be  the  depository  for  chemicals  and 
other  pollutants,  including  PCBs. 
discharged  into  surface  waters  from 
both  point  and  non-point  sources. 
Contaminants  in  sediments  can  harm 
aquatic  environments  and  pose  a  threat 


to  human  health.  Studies  have  shown 
that  PCB  contamination  may  occur  in  all 
types  of  water  bodies  (Ref.  21,  Chapter 
2.).  Dredged  material  containing  PCBs, 
such  as  sediments,  settled  sediment 
fines,  and  aqueous  decantate  from 
sediment,  is  included  in  the  definition 
of  "PCB  remediation  waste"  and  is 
regulated  for  disposal  under  TSCA  at 
the  concentration  at  which  it  is  found. 

The  Corps  bears  important  national 
responsibilities  regarding  dredged 
material,  as  a  regulatory  agency  and  in 
constructing  and  maintaining  the 
Federal  navigation  system,  llie  Corps 
dredges  approximately  250  million 
cubic  yards  of  sediment  from  navigable 
waterways  each  year  to  maintain 
navigation.  The  Corps  regulates  the 
excavation  and  placement  of  another 
approximately  75  million  cubic  yards  of 
dredged  material  by  Federal  navigation 
project  beneficiaries.  Dredged  material 
from  those  navigation  projects  is  placed 
in  many  sites,  including  ocean  waters, 
estuaries,  beaches,  rivers,  and  uplands, 
including  sites  associated  with  beach 
nourishment  and  wetlands  construction. 
In  addition,  the  Corps  and  its  associated 
local  sponsors  are  responsible  for  a  large 
number  of  flood  control  channels, 
which  must  be  periodically  dredged  to 
maintain  their  capacity  to  hold  and 
convey  flood  waters. 

Since  1971,  EPA  and  the  Corps  have 
worked  jointly  to  develop 
comprehensive  testing  and  management 
protocols  used  to  determine  suitable 
alternatives  for  management  and 
disposal  of  dredged  material.  Regulatory 
programs  established  under  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  and  the  Clean  Water  Act  require 
analysis  of  alternatives  to  protect  the 
environment  while  ensuring  economic 
and  engineering  feasibility.  The  testing 
and  management  protocols  for  dredged 
material  developed  by  the  Corps  and 
EPA  are  used  to  assess  and  manage 
sediments  representing  the  full 
spectrum  of  contamination  potential. 
Elxisting  Corps/EPA  regulatory 
authorities  and  their  scientific  protocols 
were  developed  specifically  for  dredged 
material  regulation  and  management. 

EPA  believes  that  management  and 
disposal  of  dredged  materials  containing 
<50  ppm  PCBs  in  accordance  with  the 
Corps/EPA  protocols  as  provided  for  at 
§  761.61(b)(3)  will  not  present  an 
uiu^asonable  risk  to  health  or  the 
environment. 

Section  761.61(b)(3)  provides  a 
disposal  option  specific  to  dredged 
material  containing  <50  ppm  PCBs.  As 
noted  above,  dredged  material  falls 
within  the  definition  of  PCB 
remediation  waste,  and  as  such  the 
other  disposal  options  of  §  761.61(a),  (b), 


and  (c)  are  available  for  management 
and  disposal  of  dredged  material 
containing  PCBs  at  any  concentration, 
as  long  as  the  applicable  requirements 
are  met. 

c.  Risk-base^ option.  Section 
761.61(c)  allows  the  EPA  Regional 
Administrator  to  approve  case-by-case, 
risk-based  cleanup,  storage,  or  disposal 
of  PCB  remediation  waste  as  an 
alternative  to  §  761.61(a)  or  (b). 
Conunenters  asked  EPA  to  codify  a 
public  comment  and/or  participation 
process.  EPA  intends  to  use  the  public 
comment  process  in  use  in  each 
respective  EPA  Regional  PCB  program 
office. 

d.  Disposal  of  PCB  sewage  sludge. 
Land  appUcation  of  sewage  sludge 
containing  <50  ppm  PCBs  is  "use" 
under  TSCA  section  6(e).  and  is 
authorized  under  §  761.20(a)(4).  Use  of 
sewage  sludge  containing  >50  ppm 
PCBs  is  prohibited  (see  Unit  IV.B.l.b.  of 
this  preamble).  Disposal  of  sewage 
sludge  containing  less  than  50  ppm 
PCBs,  including  application  as  a  landfill 
cover,  is  unregulated  under  TSCA. 
Sewage  sludge  containing  >50  ppm 
PCBs,  defined  as  "PCB  sewage  sludge." 
must  be  disposed  of  pursuant  to 

§  761.61.  In  addition,  regulations  at  40 
CFR  part  503  or  part  257  may  apply  to 
use  and  disposal  of  sewage  sludge 
containing  <50  ppm  PCBs,  including 
sewage  sludge  that  is  PCB  remediation 
waste.  As  mentioned  in  the  exceptions 
for  the  use  of  sewage  sludge  at 
§  761.20(a)(4),  PCBs  in  sewage  sludge 
regulated  for  disposal  under  TSCA  may 
not  be  diluted  for  purposes  of  avoiding 
the  PCB  disposal  regulations. 

9.  PCB  bulk  product  waste  (non- 
remediation  waste).  In  the  NPRM.  EPA 
identified  certain  PCBs  and  PCB  Items 
coming  out  of  service  for  disposal  as 
PCB  Non-Remediation  Waste  (see 
§  761.3  and  §  761.62).  In  today's  rule. 
EPA  calls  this  material  PCB  bulk 
product  waste,  to  characterize  more 
accurately  its  source  and  nature.  The 
final  rule  clarifies  at  §  761.62  that  the 
wastes  addressed  are  ^50  ppm  PCBs 
when  taken  out  of  service  and  there  are 
four  disposal  options  for  PCB  bulk 
product  waste  (performance-based 
disposal,  disposal  in  solid  waste 
landfills,  risk-based  disposal  and 
disposal  as  daily  landfill  cover  or 
roadbed).  The  final  rule  at 
§  761.65(c)(10)  addresses  temporary  on- 
site  storage  of  this  waste.  Under 
§  761.62(c),  EPA  may  issue  alternate 
storage  approvals  for  PCB  bulk  product 
waste  on  a  case-by-case  basis. 

a.  Performance-based  disposal.  In 
response  to  comments  seeking 
consistency  with  PCB  remediation 
waste  disposal,  EPA  added  RCRA 
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Subtitle  C  landfills  as  a  disposal  option 
for  PCB  bulk  product  waste  because 
they  are  designed  and  operated  in  the 
same  manner  as  TSCA  chemical  waste 
landfills  (see  §  761.62(a)(3)  of  the 
regulatory  text).  EPA  also  added 
alternate  disposal  pursuant  to 
§  761.60(e),  decontamination  pursuant 
to  §  761.79,  thermal  decontamination 
pursuant  to  §  761.79(c)(6).  and  a 
coordinated  approval  pursuant  to 
§  761.77  (see  §§  761.62(a)(4),  (a)(5), 
(a)(6),  and  (a)(7)  respectively  of  the 
regulatory  text). 

lb.  Disposal  in  solid  waste  landfills 
(leachability-based  option).  In  the 
NPRM,  EPA  presumed  that  some  PCB 
bulk  product  wastes  met  the  leachability 
based-standard  of  <50  parts  per  billion 
(ppb)  PCBs  (see  proposed  §  761.62(b)). 
Other  PCB  bulk  product  wastes  could  be 
tested  using  the  Toxicity  Characteristic 
Leaching  Procedure,  Method  1311  in 
"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods." 
EPA  Publication  SW-846  (the  TCLP  test) 
to  determine  the  leachability  of  PCBs  in 
the  waste. 

In  today's  final  rule,  EPA  has  not 
retained  the  TCLP  as  the  definitive  test 
because  commenters  indicated  that  it 
was  not  accurate  and  EPA  prefers  to  set 
performance  standards  without 
prescribing  test  methods.  Instead,  EPA 
has  provided  two  different  landfill 
disposal  options  for  PCB  bulk  product 
waste.  PCB  bulk  product  waste 
containing  PCBs  which  are  tightly 
bound  within  the  matrix  of  PCB  bulk 
product  wastes  and  bulk  product  waste 
which  leaches  <10  ng/L  measured  using 
a  procedure  used  to  simulate  leachate 
generation  may  be  disposed  of  in 
municipal  or  non-municipal  non- 
hazardous  waste  landfills 
(§  761.62(b)(1)).  PCB  bulk  product  waste 
containing  PCBs  which  are  not  bound  in 
a  solid  matrix  may  be  disposed  of  in 
landfills  which  segregate  the  wastes 
from  organic  liquids  which  could 
mobilize  the  PCBs  and  which  collect 
leachate  generated  from  the  landfill  cell 
and  monitor  it  for  PCBs  (see 
§  761.62(b)(2)  of  the  regulatory  text). 
Disposal  of  these  materials  in 
accordance  with  the  conditions 
specified  in  §  761.62(b)  would  not  result 
in  release  of  toxicologically  significant 
concentrations  of  PCBs  to  the  the 
ambient  environment,  including  ground 
water.  Therefore,  EPA  has  determined 
that  such  disposal  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  (Refs.  22  and  23). 

While  EPA  is  still  requiring  leach 
testing  for  certain  materials  disposed  of 
in  a  municipal  or  non-municipal  non- 
hazardous  waste  landfill  (see 
§  761.62(b}(l)(iii)).  EPA  has  reduced  the 


level  of  PCBs  in  the  aqueous  leachate 
from  50  to  10  Mg/L  (approximately  10 
ppb).  This  change  is  based  on  comments 
that  the  solubility  of  two  major  Aroclor 
components,  1254  and  1260,  is 
generally  less  than  50  ppb.  Thus  false 
negatives  concerning  the  presence  of 
leachable  PCBs  (PCBs  not  bound  up  in 
the  matrix  of  the  waste)  would  result  if 
EPA  retained  50  ppb  as  the  regulatory 
level. 

It  is  not  always  necessary  to 
determine  the  PCB  concentration  or 
leaching  characteristics  of  PCB  bulk 
product  waste.  For  example,  under 
§  761.62(b)(l)(i)  certain  PCB  bulk 
product  waste  may  be  disposed  of  in  a 
facility  permitted,  licensed,  or  registered 
by  a  State  as  a  municipal  or  non- 
municipal  non-hazardous  waste  landfill 
regardless  of  its  PCB  concentration. 
Under  §  761.62(b)(4),  the  disposer 
would  have  to  notify  the  disposal 
facility  that  the  waste  may  contain  PCBs 
>50  ppm,  but  could  do  so  based  on 
application  of  a  general  knowledge  of 
the  waste  stream  (or  similar  material)  to 
report  the  PCB  concentration.  If  the 
disposer  could  not  base  the 
§  761.62(b)(4)  notice  on  general 
knowledge  of  the  PCB  concentration  of 
the  waste,  and  needed  to  sample  the 
waste,  however,  the  disposer  would 
have  to  use  subpart  R  or  another 
sampling  method  approved  under 
§  761.62(c).  It  would  also  be  necessary 
to  use  subpart  R  or  §  761.62(c)  for 
purposes  of  disposal  of  PCB  bulk 
product  waste  in  accordance  with 
§  761.62(a)(4)  in  a  facility  having  an 
upper  limit  on  PCB  concentration  which 
can  be  disposed  using  the  approval. 

Generators  of  PCB  bulk  product  waste 
must  provide  prior  notification  to  PCB 
waste  management  facilities  not  having 
commercial  PCB  storage  or  disposal 
approvals.  The  notice  must  state  that  the 
PCB  bulk  product  waste  may  include 
components  containing  PCBs  at  >50 
ppm.  There  are  three  options  for 
determining  the  concentration  of  the 
waste:  analysis  of  a  representative 
sample  of  the  waste  in  the  shipment 
selected  in  accordance  with  subpart  R; 
application  of  a  general  knowledge  of 
the  waste  stream  (or  similar  material) 
based  on  prior  testing  by  the  disposer  or 
others;  or  the  presumption  that  the 
unsampled,  unanalyzed  waste  contains 
>500  ppm  PCBs  (see  §  761.50(a)(5)).  For 
PCB  bulk  product  waste  disposed  of 
under  §  761.62(b)(1),  the  notice  must 
state  that  the  waste  is  knovm  or 
presumed  to  leach  <10  ng/L  PCBs.  For 
PCB  bulk  product  waste  disposed  of 
under  §  761.62(b)(2).  the  notice  must 
state  that  the  waste  is  known  or 
presumed  to  leach  >10  jig/L  PCBs. 


In  addition.  §  761.62(b)(4)  requires 
different  notification  procedures  for 
waste  disposed  of  under  §  761.62(b)(1) 
than  for  waste  disposed  of  under 
§  761.62(b)(2).  For  waste  disposed  of 
under  §  761.62(b)(1),  notice  is  required 
only  in  advance  of  the  first  shipment 
from  the  same  disposal  waste  stream. 
For  example,  a  new  notice  would  be 
required  where  a  shredding  operation 
changed  its  feedstock  from  automobiles 
to  plastic-insulated  electrical  cables  or 
to  white  goods  (i.e.,  household 
appliances  or  industrial  appliances, 
such  as  refrigerators,  ranges,  washers, 
and  water  heaters).  A  disposer  of 
demolition  waste  would  have  to  submit 
a  new  notice  for  demolition  waste  from 
a  new  demolition  project.  For  example, 
where  a  disposer  was  delivering  waste 
from  a  demolition  project  in  more  than 
one  load,  a  notice  would  not  be  required 
for  each  load  from  that  project.  Where 
the  disposer  began  delivery  of  waste 
from  a  different  demolition  project,  a 
new  notice  would  be  required.  For 
waste  disposed  of  under  §  761.62(b)(2), 
notice  is  required  in  advance  of  the  first 
shipment  from  the  same  disposal  waste 
stream  and  with  each  subsequent 
shipment. 

Also,  part  761,  subpart  K  does  not 
apply  to  PCB  bulk  product  waste 
disposed  of  under  §  761.62(b). 

Under  current  rules  at 
§  761.60(b)(2)(ii),  intact  and  non-leaking 
PCB  small  capacitors  may  be  disposed 
of  as  municipal  soUd  waste.  Automobile 
and  appliance  shredder  fluff  may  be 
disposed  of  in  a  municipal  or  non- 
municipal  non-hazardous  waste  landfill 
as  PCB  bulk  product  waste  only  if  it 
does  not  contain  shredded  PCB  small 
capacitors.  If  a  capacitor  is  shredded, 
the  PCBs  are  no  longer  enclosed  within 
the  capacitor  and  must  be  disposed  of 
under  §  761.62(a)  or  (c). 

c.  Risk-based  option.  Section 
761.62(c)  sets  out  the  procedure  EPA 
will  use  for  issuing  risk-based  storage  or 
disposal  approvals  for  PCB  bulk  product 
waste.  EPA  will  evaluate  each 
application  for  a  risk-based  approval 
and  its  supporting  information  to 
determine  whether  the  proposed  storage 
or  disposal  methods  or  locations  would 

Eose  an  unreasonable  risk  of  injury  to 
ealth  or  the  environment.  To  allow 
flexibility,  the  final  rule  does  not 
specify  the  criteria  EPA  must  use  in  this 
evaluation.  However,  examples  of  such 
criteria  could  be:  (1)  The  nature  and 
quantity  of  the  wastes:  (2)  the  proposed 
alternate  design  and  operation;  (3)  the 
hydrogeologic  setting  of  the  imit. 
including  attenuative  capacity  and 
thickness  of  the  liners  and  soils  present 
between  the  pile  and  ground  water  or 
surface  water;  and  (4)  any  other  factors 
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which  would  influence  the  quality  jmd 
mobility  of  the  leachate  produced  and 
its  potential  to  migrate  to  ground  or 
surface  water. 

d.  Disposal  as  daily  landfill  cover  or 
roadbed.  EPA  received  comments  on 
using  automobile  shredder  waste  as  a 
daily  landfill  cover  or  under  asphalt  as 
part  of  a  road  bed.  EPA  considers  these 
activities  as  disposal  rather  than  use. 
and  under  §  761.62(d)  will  allow 
shredder  waste  to  be  disposed  of  in  a 
landfill  as  the  tinal  daily  cover,  if  it 
remains  in  the  landfill  and  is  not 
released  or  dispersed  by  wind  or  other 
action  or  may  be  disposed  of  under 
asphalt  as  part  of  a  road  bed.  Because 
these  disposal  options  have  been 
restricted  to  materials  that  do  not  leach 
and  because  other  potential  routes  of 
exposure  have  been  controlled,  EPA  has 
concluded  that  the  risk  from  these 
disposal  options  is  the  practical 
equivalent  of  disposal  in  a  landHll  as 
required  in  §  761.62(b)(1),  and  therefore 
that  this  risk  is  not  unreasonable.  Both 
of  these  potential  disposal  approaches 
can  also  be  addressed  in  a  risk-based 
disposal  application  under  §  761.62(c). 

e.  Sampling  (subpart  O).  EPA 
redesignated  Appendix  III  as  subpart  O, 
and  reorganized  it  to  have  three  levels 
of  random  sampling:  collecting  a 
representative  19-liter  (5  gallon)  bucket 
of  waste  from  the  population,  selecting 
one  quarter  of  this  19  liters  for  ptirticle 
size  reduction,  and  selecting  a 
subsample  of  the  reduced  particle  size 
fraction  for  chemical  analysis.  Use  the 
procedures  speciHed  in  subpart  R  to 
sample  non-liquid,  non-metal  PCB  bulk 
product  waste  or  non-liquid,  non-metal 
PCB  remediation  waste  to  be  disposed 
of  off^-site  when  it  is  necessary  to 
analyze  the  waste  to  determine  PCB 
concentration  or  leaching  characteristics 
for  storage  or  disposal.  Subpart  R 
includes  procedures  for  sampling  waste 
which  is  continuously  generated  and 
previously  generated  waste.  However, 

§  761.50(a)(5)  allows  non-liquid  PCBs  to 
be  land  disposed  without  regard  to 
otherwise-applicable  sampling 
requirements  by  presuming  that  the 
PCBs  disposed  of  are  >500  ppm  (or  >100 
jig/lOO  cm^  if  no  free-flowing  liquids  are 
present). 

Some  commenters  provided  specific 
sampling  plans  to  address  the  objectives 
in  the  proposed  rulemaking.  EPA 
incorporated  some  aspects  of  these 
plans  into  subpart  O.  However,  these 
plans  relied  on  judgement  sampling, 
which  has  an  inherent  bias.  To  avoid 
the  bias.  EPA  has  substituted  sample 
selection  procedures  which  use  random 
numbers. 

10.  PCB  household  wastes.  EPA  raised 
the  issue  in  the  ANPR  and  NPRM.  of 


whether  it  should  create  an  exclusion 
from  the  disposal  requirements  for  PCB 
household  waste.  Although  some 
commenters  questioned  whether  such 
an  exclusion  was  needed,  most 
supported  the  idea,  and  suggested  that 
EPA  develop  a  TSCA  exclusion  that  is 
identical  to  the  RCRA  household  waste 
exclusion  at  40  CFR  part  261.4(b).  EPA 
agrees  that  the  provision  at  §  761.63 
should  be  modified  to  more  closely 
parallel  the  RCRA  exclusion. 

In  the  NPRM.  EPA  defined  PCB 
household  waste  as: 

PCB  waste  that  is  composed  of  unwanted 
or  discarded  household  items  that  contain 
PCBs.  come  from  private  residences  and  are 
commonly  foimd  in  private  households, 
including  individually  owned  or  rented  units 
of  a  multi-unit  construction.  Wastes  created 
during  renovation  and  demolition  projects 
are  not  PCB  household  wastes  except  for 
paint  on  surfeces.  Renovation  or  demolition 
projects  include,  but  are  not  limited  to,  the 
conversion  of  industrial  property  to 
residential  units  or  the  remodeling  of  hotels, 
motels,  or  multiple  rental  units. 

Several  commenters  suggested  that  EPA 
should  expand  the  definition  to  include 
wastes  from  commercial  office 
buildings,  automobiles,  and  other 
vehicles  found  in  private  households 
regardless  of  the  source,  and  renovation 
wastes  from  private  homeowners.  In 
addition,  they  encouraged  EPA  to 
eliminate  distinctions  it  created 
between  transient  and  permanent 
settings.  Many  commenters  did  not 
accept  the  distinctions  that  EPA  had 
drawn  between  the  TSCA  and  RCRA 
exclusions  as  valid. 

EPA  has  modified  the  definition  for 
PCB  household  waste  to  read  as  follows: 

PCB  waste  that  is  generated  by  residents  on 
the  premises  of  a  temporary  or  permanent 
residence  for  individuals  (including 
individually  owned  or  rented  units  of  a 
multi-unit  construction],  and  that  is 
composed  primarily  of  materials  found  in 
wastes  generated  by  consumers  in  their 
homes.  PCB  household  waste  includes 
unwanted  or  discarded  non-commercial 
vehicles  (prior  to  shredding),  household 
items,  and  appliances  or  appliance  parts  and 
wastes  generated  on  the  premises  of  a 
residence  for  individuals  as  a  result  of 
routine  household  maintenance  by  or  on 
behalf  of  the  resident.  Bulk  or  commingled 
liquid  PCB  wastes  at  concentrations  of  50 
ppm  or  greater,  demolition  and  renovation 
wastes,  and  industrial  or  heavy  duty 
equipment  with  PCBs  are  not  PCB  household 
wastes. 

Two  criteria  applicable  to  the  RCRA 
household  waste  exemption  must  also 
be  satisfied  for  the  TSCA  PCB 
household  waste  exclusion:  (1)  The 
waste  must  be  generated  by  individuals 
on  the  premises  of  a  temporary  or 
permanent  residence  for  individuals. 


and  (2)  the  waste  must  be  composed 
primarily  of  materials  found  in  the 
wastes  generated  by  consumers  in  their 
homes  (49  FR  44978,  November  13, 
1984).  As  a  result,  waste  from  sources 
such  as  commercial  office  buildings  are 
not  subject  to  the  exclusion.  EPA  did 
not  include  a  comprehensive  listing  of 
the  structures  that  could  serve  as 
temporary  or  permanent  residences  in 
the  TSCA  definition.  Nonetheless, 
residences  covered  by  the  RCRA 
exclusion  at  §  261.4(b)(1)  (e.g.,  single 
and  multiple  residences,  hotels  and 
motels,  bunkhouses,  ranger  stations, 
crew  quarters,  campgrounds,  picnic 
grounds  and  day-use  recreation  areas) 
are  included  under  the  TSCA  PCB 
household  waste  exclusion. 

EPA  has  determined  that  the  PCB 
household  waste  exclusion  will  not 
result  in  an  unreasonable  risk  of  injiiry 
to  health  or  the  environment.  Due  to 
their  age,  many  of  the  PCB-containing 
items  that  would  be  found  in  consumer 
households  have  been  disposed  of  by 
now.  As  a  result,  few  household  items 
are  likely  to  contain  PCB  capacitors 
(e.g.,  certain  refrigerators  and  household 
freezers,  room  and  central  air 
conditioners,  heat  pumps,  furnace 
blowers,  fluorescent  fighting  ballasts 
and  microwave  ovens),  and  the  disposal 
of  those  which  remain  in  service  will 
occur  in  a  random,  geographically 
dispersed  manner.  Further,  non-liquid 
PCBs  found  in  household  items  will 
most  likely  be  bound  in  a  solid  matrix. 
EPA  has  taken  precautions  not  to 
include  in  the  PCB  household  waste 
definition  regulated  PCB  liquids  (i.e., 
>50  ppm  PCB),  demolition  or  renovation 
waste,  and  industrial  or  heavy  duty  PCB 
equipment.  Only  those  municipal 
collection  programs  and  treatment  and 
storage  facilities  that  can  satisfy  the  PCB 
household  waste  exclusion  criteria  will 
be  able  to  operate  under  that  exclusion. 
The  ultimate  disposal  of  PCB  household 
wastes  is  regulated;  that  is,  these  wastes 
cannot  be  abandoned,  for  instance,  on 
an  empty  lot.  EPA  believes  that  PCB 
household  waste  managed  in 
accordance  with  these  requirements  will 
not  result  in  environmental  releases  of 
PCBs. 

Homeowners  will  commonly  utilize 
their  local  hazardous  waste  collection 
programs  to  dispose  of  unused  paint, 
some  of  which  may  contain  PCBs. 
Typically  the  homeowners  bring  in 
liquids  in  1  or  5  gallon  buckets  which 
are  consolidated  into  drums  at  the 
collection  point  cuid  forwarded  to  a 
waste  handling  facility  where  they  are 
tested  before  mixing  with  other  similar 
wastes.  Bulk  liquids  with  a 
concentration  of  less  than  50  ppm  may 
then  enter  the  waste  oil/ solvent 
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recycling  stream  and  be  used  for  fuel 
blending  purposes.  Rather  than  allow 
the  waste  management  facility  to  treat 
bulk  liquids  containing  50  ppm  PCBs  or 
greater  as  unregulated  wastes,  EPA  is 
requiring  that  these  liquid  PCB  wastes 
be  handled  as  regulated  PCB  waste  (i.e., 
>50  ppm):  therefore,  regulated  levels  of 
bulk  liquid  PCB  wastes  are  explicitly 
excluded  from  the  household  waste 
definition.  EPA  believes  that  regulated 
bulk  or  commingled  liquid  PCBs  should 
be  managed  in  high  efficiency  boilers  or 
incinerators,  as  appropriate. 

Further,  EPA  is  not  adopting  the 
recommendation  to  include  renovation 
and  demolition  wastes  within  the 
exclusion,  since  these  wastes  are  not 
generated  by  consumers  in  their  homes. 
However,  wastes  generated  as  the  result 
of  routine  household  maintenance  (as 
opposed  to  renovation,  construction  or 
demolition  activities)  regardless  of 
whether  the  activity  is  conducted  by  the 
homeowner  or  a  'jontractor,  would  be 
considered  PCB  household  wastes. 
Routine  household  maintenance  would 
include,  for  example,  stripping  and 
repainting  residential  walls,  and  small 
home  maintenance  or  repair  projects 
such  as  removing/replacing  PCB- 
containing  articles  from  residential 
units.  This  approach  is  in  alignment 
with  existing  policies  for  the  RCRA 
household  waste  exemption.  EPA  has 
indicated  that  it  does  not  consider 
wastes  from  debris  produced  during 
building  construction,  renovation,  or 
demolition  in  houses,  or  other 
residences  to  be  similar  to  those 
generaged  by  a  consumer  in  the  home 
during  the  course  of  daily  living  (49  FR 
4478,  November  13,  1984).  (Refs.  24  and 
25).  Therefore,  the  risk  considerations 
are  not  the  same  as  for  materials  falling 
within  the  definition  of  PCB  household 
wastes.  The  disposal  of  these  materials 
is  regulated  under  §  761.62. 

Commenters  from  the  scrapping 
industry  wanted  EPA  to  broaden  the 
scope  of  the  proposed  PCB  household 
waste  exclusion  to  allow  the  processing 
of  items  traditionally  received  by  that 
industry.  Instead,  elsewhere  in  this  rule 
(see  §  761.79(b)),  EPA  recognizes  certain 
activities  traditionally  conducted  by  the 
scrapping  industry  (e.g.,  chopping, 
stripping  insulation,  and  scrapping)  as 
forms  of  decontamination  and  states 
that  those  activities  do  not  require  a 
TSCA  disposal  approval.  Waste 
generated  as  a  result  of  those  processes 
generally  is  regulated  as  PCB  bulk 
product  wastes  and  must  be  disposed  of 
in  accordance  with  §  761.62. 

Another  commenter  stated  that  PCB 
capacitors  in  residential  furnaces  should 
be  managed  as  PCB  household  waste  at 
the  time  of  disposal.  EPA  agrees.  Other 


appliances  that  may  contain  PCB  small 
capacitors  include,  but  are  not  limited 
to,  refrigerators  and  household  freezers, 
room  and  central  air  conditioners,  heat 
pumps,  furnace  blowers,  fluorescent     . 
lighting  ballasts  and  microwave  ovens. 
These  items,  although  they  contain 
PCBs,  may  be  handled  as  PCB 
household  waste  under  the  TSCA 
exclusion  and  disposed  of  through  a 
municipal  hazardous  waste  collection 
program. 

EPA  also  received  a  request  to  clarify 
its  intent  regarding  entities  that 
accumulate  capacitors  for  disposal  at 
TSCA  facilities,  for  instance,  utilities 
that  collect  capacitors  from  households. 
As  indicated  in  the  preamble  discussion 
regarding  the  disposal  of  PCB  small 
capacitors,  the  Agency  is  not  changing 
the  disposal  requirements  for  intact  and 
non-leaking  PCB  small  capacitors;  e.g., 
individuals  other  than  manufacturers  of 
PCB  capacitors  and/or  PCB  Equipment 
may  dispose  of  small  capacitors  as 
municipal  solid  waste.  (Leaking  PCB 
small  capacitors  are  regulated  waste  and 
are  required  to  be  disposed  of  by  a 
method  approved  under  TSCA.)  EPA 
applauds  the  activities  of  those  entities 
who  collect  and  accumulate  household 
capacitors  for  disposal  in  TSCA- 
approved  facihties  and  encourages  those 
entities  to  continue  their  collection  and 
disposal  efforts. 

11.  Wastes  from  R&D  activities, 
including  chemical  analysis  of  PCBs. 
EPA  proposed  disposal  requirements  for 
waste  generated  during  the  process  of 
chemical  analysis.  In  response  to 
comments,  EPA  clarifies  that  §  761.64 
addresses  laboratory  wastes  from  R&D 
activities  authorized  in  §  761.30(j)as 
well  as  the  chemical  analysis  required 
in  part  761,  including  §§  761.30,  761.60. 
761.61,  761.62,  and  761.79.  EPA 
believes  that  these  two  types  of 
activities  present  similarly  minimal  risk 
because  of  the  quantities  and 
concentrations  of  the  waste  and  the 
controlled  environments  in  which  the 
activities  take  place. 

Commenters  sought  to  increase  the 
maximiun  waste  quantities  approved  for 
disposal  in  a  State-approved  solid  waste 
landfill,  because  larger  laboratories 
generate  more  waste  than  the  maximiun 
allowance  and  because  the  small  . 

amounts  of  waste  at  issue  would  be 
difficult  to  track  on  an  annual  basis.  The 
intent  of  the  minimum  quantity  was  to 
provide  some  regulatory  relief  for 
individuals  who  generate  small 
quantities  of  PCB  waste,  and  provide 
incentives  to  minimize  PCB  laboratory 
waste  generation.  Based  on  these 
comments,  EPA  has  determined  that  the 
cost  of  recordkeeping  to  demonstrate 
compliance  with  the  annual  maximum 


amounts  is  not  justified  in  terms  of  the 
potential  increment  of  additional  waste 
above  those  amounts  that  would  be 
disposed  of  each  year.  Therefore,  EPA 
has  deleted  the  annual  limit  of  54  cubic 
feet  in  volume  or  1,000  kg  in  weight 
from  the  final  rule.  EPA  still  encourages 
all  disposers  to  practice  waste 
minimization. 

12.  Restructuring  disposal  technology 
requirements.  While  many  commenters 
supported  the  proposed  disposal 
technology  requirements,  they  stated 
that  the  proposed  rule  structure  was 
confusing.  Therefore,  in  addition  to 
adding  the  proposed  disposal 
technolgies,  EPA  reorganized  subpart  D 
to  make  the  varius  provisions  easier  to 
locate.  For  example,  EPA  moved  the 
technical  and  performance  requirements 
for  high  efficiency  boilers,  formerly  in 
§  761.60(a)(2)  and  (a)(3),  to  new 
§  761.71;  and  moved  the  requirements 
for  industrial  furnaces,  proposed  at 
§  761.60(a)(4),  to  new  §  761.72. 
Incinerator  and  chemical  waste  landfill 
technical  requirements  remain  in 
§§761.70  and  §761.75. 

F.  Storage  for  Disposal 

1 .  One-year  time  limit  and  extensions. 
EPA  proposed  to  allow  extension  of  the 
1-year  time  limit  for  storage  and 
disposal  where  the  persons  storing  the 
waste  had  been  unsuccessful  in  their 
continuing  attempts  to  dispose  of  or 
secure  disposal  for  their  waste.  EPA  also 
proposed  to  allow  extension  of  the  1- 
year  time  limit  as  a  condition  of  a  PCB 
disposal  approval,  based  on  such  factors 
as  lack  of  disposal  capacity,  the  absence 
of  a  treatment  technology,  or 
insufficient  time  to  complete  the 
treatment  or  destruction  process. 

In  today's  rule,  criteria  for  extending 
the  1-year  time  limit  for  storage  and 
disposal  are  being  finalized  as  proposed 
with  two  changes.  First,  PCB/ 
radioactive  waste  removed  from  service 
for  disposal  is  excluded  from  the  1-year 
storage  for  disposal  requirement 
provided  that  continuing  attempts  to 
dispose  of  the  waste  are  documented 
and  the  waste  is  managed  in  accordance 
with  all  applicable  Federal,  State,  and 
local  laws  and  regulations.  PCB/ 
radioactive  waste  that  is  exempt  from 
the  1-year  storage  for  disposal  time  limit 
pursuant  to  §  761.65(a)(1)  is  also  exempt 
from  the  exception  reporting 
requirements  of  paragraphs  (c),  (d),  and 
(e)  of  §  761.215  (the  provisions 
pertaining  to  the  One-year  Exception 
Report). 

In  addition,  many  commenters 
objected  to  initiating  disposal  decisions 
30  days  after  waste  had  been  placed  in 
storage  for  disposal,  as  proposed  in 
§  761.65(a)(2)(iv).  EPA  did  not  intend 
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that  generators  make  disposal  decisions 
within  30  days  from  the  date  their  waste 
was  first  placed  into  storage  for 
disposal.  In  the  past,  the  Agency  has 
allowed  generators  9  months  (270  days) 
in  which  to  get  their  wastes  to  disposers 
and  90  days  for  disposers  to  dispose  of 
the  PCB  waste  as  outlined  in  Office  of 
Enforcement  and  Compliance  Assurance 
TSCA  Compliance  Program  Policy  6- 
PCB-6.  In  this  final  rule,  as  a  condition 
of  obtaining  a  1-year  extension,  the 
Agency  is  Irequiring  generators  to 
demonstrate  continuing  attempts  to 
obtain  disposal  for  PCB  wastes  270  days 
after  first  placing  their  waste  into 
storage  for  disposal. 

2.  Facility  requirements — a. 
Temporary  storage  of  PCB  liquid  at  500 
ppm  or  greater.  Current 
§  761.65(c){l)(iv)  allows  temporary 
storage,  in  an  area  that  does  not  meet 
the  requirements  of  §  761.65(b),  of  PCB 
Containers  filled  with  liquid  containing 
between  50  and  500  ppm  PCBs  for  up 
■  to  30  days  from  the  date  the  liquids 
were  removed  from  use.  EPA  proposed 
to  amend  that  section  to  allow 
temporary  storage  of  PCB  containers 
filled  with  liquid  containing  PCBs  at 
concentrations  of  500  ppm  or  greater. 

Several  commenters  asked  that  EPA 
extend  the  temporary  storage  period 
from  30  to  90  days.  The  Agency 
originally  proposed  to  allow  temporary 
storage  of  liquids  greater  than  or  equal 
to  500  ppm  PCBs  because  of  generators 
consolidating  PCBs  prior  to  shipment  to 
a  disposal  facility.  Since  these 
consolidating  activities  were  believed  to 
be  of  a  short  duration,  EPA  did  not 
propose  changes  to  the  30-day  time 
limit.  EPA  continues  to  believe  that  a 
30-day  time  limit  is  appropriate  and 
therefore  did  not  change  it. 

EPA  is  finalizing  the  30-day 
temporary  storage  provision  for  liquid 
PCBs  at  50  ppm  or  greater,  provided  a 
Spill  Prevention  Countermeasure  and 
Control  (SPCC)  (40  CFR  part  112)  plan 
is  in  place  and  the  liquid  waste  is  in 
stationary  bulk  storage  tanks  (including 
rolling  stock  such  as  tanker  trucks  as 
specified  by  the  Department  of 
Transportation  (DOT))  or  packaging 
authorized  in  the  Hazardous  Materials 
Regulations  (49  CFR  parts  171  through 
180)  (see  §  761.65(c)(1)). 

b.  Storage  of  large  PCB  capacitors  and 
PCB-Contaminated  equipment  on 
pallets  next  to  a  qualified  storage  area. 
EPA  proposed  to  delete  the  provision 
allowing  pallet  storage  at  §  761.65(c)(2). 
EPA  reasoned  that  the  phaseout  date 
(October  1.  1988.  §  761.30(1))  for  most 
uses  of  PCB  Large  High  Voltage 
Capacitors  had  passed,  and  additional 
storage  space  for  this  equipment  was  no 
longer  needed.  EPA  also  reasoned  that 


this  provision  was  no  longer  needed  for 
PCB-Contaminated  Electrical  Equipment 
because  it  is  typically  drained  prior  to 
disposal  and  the  drained  hull  or  carcass 
is  not  subject  to  §  761.65. 

Commenters  unanimously  disagreed, 
indicating  that  pallet  storage  is  still 
widely  used.  Many  proactive  companies 
in  the  electrical  utility  industry  and 
elsewhere  have  either  reclassified  their 
PCB  Transformers  to  less  than  500  ppm 
PCB  or  have  disposed  of  these  units, 
leaving  the  vast  majority  of  their 
existing  inventory  of  transformers  in  the 
50  to  499  ppm  PCB  range  or  lower. 
When  these  units  are  taken  out  of 
service  for  disposal  they  are  stored  on 
pallets  prior  to  draining.  In  addition, 
many  large  capacitors  removed  from 
restricted  access  areas  are  stored  on 
pallets  prior  to  disposal.  Commenters 
also  pointed  out  that  eliminating  this 
provision  would  create  undue  hardship 
by  forcing  them  to  either  expand  their 
existing  storage  areas  or  to  ship  this 
waste  to  another  location.  Therefore, 
EPA  is  not  deleting  the  pallet  storage 
provisions  from  §  761.65(c)(2). 

c.  Alternate  storage  of  PCBs.  EPA 
proposed  to  modify  §  761.65(b)(2)  to 
allow  the  storage  of  PCBs  and  PCB  Items 
designated  for  disposal  in  waste 
management  units  permitted  by  EPA 
under  section  3004  of  RCRA  or  by  a 
State  authorized  under  section  3006  of 
RCRA  to  regulate  the  management  of 
hazardous  waste  in  containers.  The 
proposed  rule  would  also  have  allowed 
the  storage  in  units  otherwise  regulated 
by  a  State  under  a  TSCA  look-alike  law 
or  approved  as  part  of  a  PCB  disposal 
approval.  EPA  reasoned  that  the  RCRA 
requirements  for  permitted  container 
storage  units  would  provide  an  equal 
level  of  protection  as  the  TSCA 
requirements,  and  preclude  an 
unreasonable  risk  of  injury  from  PCBs. 
Both  require  recordkeeping,  waste 
tracking,  secondary  containment, 
monitoring  for  leaks,  inspections,  and 
financial  assurance  and  closure 
requirements.  The  proposal  did  not 
extend  to  units  operating  in  interim 
status  under  RCRA.  The  proposal  would 
also  have  allowed  PCBs,  especially  large 
volume  wastes  otherwise  required  to  be 
stored  in  compliance  with  this  section, 
to  be  stored  under  the  terms  and 
conditions  specified  in  a  PCB  disposal 
approval. 

Commenters  generally  favored  the 
proposal,  but  some  wanted  EPA  to 
adopt  other  RCRA  provisions,  such  as 
storage  in  facilities  with  interim  status 
and  the  90-day  accumulation  period 
allowed  for  generators  under  40  CFR 
262.34.  EPA's  criteria  for  allowing  PCBs 
to  be  stored  other  than  in  a  facility 
approved  under  §  761.65(d)  are  that  the 


permit  must  cover  the  management  of 
PCBs  and  have  a  financial  assurance 
mechanism.  EPA  is  not  allowing  the 
storage  of  PCB  waste  in  RCRA  facilities 
operating  under  interim  status  because 
the  interim  status  permit  only  applies  to 
hazardous  wastes  and  not  to  PCBs. 
Therefore,  there  would  be  no  financial 
assurance  to  cover  corrective  action 
pursuant  to  40  CFR  264.101. 

EPA  is  also  adding  three  other 
scenarios  where  PCB  waste  could  be 
stored  without  a  formal  approval  under 
§  761.65(d)  or  meeting  the  design 
criteria  of  §  761.65(b).  The  first  two 
scenarios  are  facilities  that  are  granted 
risk-based  storage  approvals  under 
§  761.61(c)  (PCB  remediation  waste)  or 
§  761.62(c)  (PCB  bulk  product  waste).  In 
both  cases,  the  application  for  the 
storage  approval  must  include 
information,  based  on  technical, 
environmental,  and  other 
considerations,  that  the  proposed 
storage  method  will  not  pose  an 
unreasonable  risk  to  human  health  or 
the  environment.  The  third  scenario  is 
where  a  facility  has  a  TSCA  PCB 
Coordinated  Approval,  which  includes 
provisions  for  storage,  issued  pursuant 
to  §761.77. 

Any  PCB  waste  spilled  while  stored  at 
a  RCRA  facility  must  be  cleaned  up  in 
accordance  with  the  PCB  Spill  Cleanup 
Policy  (40  CFR  part  761,  subpart  G). 

d.  Revision  to  storage  unit  criteria. 
EPA  amended  §  761.65(b)(l)(iv)  for 
consistency  with  the  new  definition  of 
"porous  surface"  at  §  761.3  which 
includes  concrete  and  cement.  The 
existing  rule,  which  refers  to  Portland 
cement  and  concrete  as  "imf)ervious," 
would  have  been  inconsistent  with  the 
definition  of  "porous  surface."  These 
references  are  not  being  deleted, 
however,  because  this  would  cause  all 
existing  storage  units  that  have  used 
Portland  cement  or  concrete  to  be  out  of 
compliance.  Section  761.65(b)(l)(iv),  as 
amended,  requires  a  storage  facility  to 
have  "floors  and  curbing  constructed  of 
Portland  cement,  concrete,  or  a 
continuous,  smooth,  non-porous  surface 
as  defined  at  §  761.3  of  this  part,  which 
prevents  or  minimizes  penetration  of 
PCBs."  EPA  recommends,  however,  that 
nonporous  surfaces  be  used  for  curbing 
and  flooring  for  storage  units  since 
cleanup  of  non-porous  surfaces  is  easier 
and  less  costly.  EPA  also  recommends 
that  porous  surfaces  be  rendered  non- 
porous  by  coating  them  with  an  epoxy 
sealant. 

3.  DOT  containers  for  storage  of  PCB 
waste.  EPA  is  adopting  DOT  container 
requirements  for  PCB  storage, 
transportation,  and  disposal  (see 
§§  761.60(b)(2)(vi)  and  761.65(c)(6)),  by 
eUminating  citations  to  specific 


container  t; 
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container  type  and  cross-referencing  the 
new  performance-based  DOT  Hazardous 
Material  Regulations  (HMR)  container 
requirements  (see  49  CFR  parts  171 
through  180). 

While  this  change  will  simplify 
regulatory  compliance,  individuals  must 
keep  in  mind  that  EPA  regulates  storage 
of  PCB  waste  in  non-transportation 
situations,  and  additional  marking 
requirements  at  §  761.40  are  still  in 
effect.  In  addition,  because  of  the  anti- 
dilution provision  at  §  761.1(b)(5).  EPA 
may  regulate  PCB  waste  at  a  much  lower 
concentration  than  DOT.  Therefore,  EPA 
may  require  some  PCB  waste  not  subject 
to  the  CiOT  regulations  (i.e.,  less  than  20 
ppm  or  <1  pound  of  PCBs  regardless  of 
concentration)  to  be  packaged  in 
accordance  with  the  DOT  HMR  (e.g.,  49 
CFR  173.203  (for  liquids)  or  173.213  (for 
non-liquids)),  that  is,  in  DOT  authorized 
containers. 

PCBs  are  listed  in  Packing  Group  II  of 
the  Hazardous  Materials  table  at  49  CFR 
172.101.  However,  under  the  HMR, 
PCBs  that  are  transported  by  highway  or 
rail  need  only  be  packaged  pursuant  to 
Packing  Group  ID.  PCB/radioactive 
waste,  PCB/mixed  waste,  and  PCB/ 
hazardous  waste  not  packaged  in 
accordance  with  the  HMR  are  not 
allowed  to  be  transported.  Additionally, 
the  HMR  as  amended  on  December  21, 
1990  (55  FR  52402)  prohibits  the 
construction  of  DOT  specification 
packaging  previously  designated  for 
PCB  waste  storage  (i.e.,  DOT 
Specification  5,  5B,  6D,  17C,  17E,  and 
17H  containers)  effective  October  1, 
1994.  Further,  transportation  of  PCBs  in 
these  outdated  DOT  specification 
containers  is  not  authorized  beyond 
September  30,  1996,  unless  they  were 
filled  prior  to,  and  not  emptied  and 
refilled  after,  October  1, 1996  (see  49 
CFR  171.14(a)(2)). 

Several  commenters  argued  that  EPA 
should  continue  to  allow  the  use  of 
these  old  EKDT  specification  containers 
for  storing  PCBs  in  situations  not  subject 
to  DOT  regulations.  Some  companies 
have  invested  in  inventories  of  these  old 
specification  containers  that  would  be 
expensive  to  replace.  The  Department  of 
Energy  noted  that  it  has  large  quantities 
of  non-fissionable  PCB/radioactive 
waste  in  storage  that  would  have  to  be 
repackaged.  EPA  relied  for  many  years 
on  the  stringent  standards  in  the  old 
EXDT  specifications,  and  believes  the 
continued  use  of  containers  meeting 
these  specifications  for  non-DOT 
applications  will  not  pose  an 
unreasonable  risk  to  health  or  the 
environment.  Therefore,  EPA  is 
allowing  such  use  to  continue  at 
§761.65(c)(6)(ii). 


EPA  received  comments  that  it  should 
continue  to  Ust  at  §  761.65(c)  all 
containers  authorized  by  DOT.  EPA 
believes  such  an  approach  would  defeat 
EPA's  objectives  of  providing  flexibility 
to  industry  and  minimizing  the  resource 
burden  associated  with  updating  the 
PCB  regulations  each  time  DOT 
modifies  its  requirements.  Most 
commenters  supported  EPA's  proposal 
to  cross-reference  DOT  regulations 
instead. 

The  final  rule  also  amends 
§  761.60(b)(2)(vi)  to  conform  to  the  new 
DOT  container  requirements.  A 
commenter  misunderstood  the  effect  of 
the  change  to  this  section  and  expressed 
concern  that  EPA  is  making  a  new 
allowance  for  PCB  Capacitor  disposal  at 
§  761.60(b)(2)(vi).  This  is  not  the  case. 
Section  §  761.60(b)(2)(vi)  is  an  existing 
provision  which  is  being  modified  only 
with  respect  to  container  specifications. 
Readers  of  today's  final  rule  should 
keep  in  mind  that  the  PCB  Capacitors 
described  in  §  761.60(b)(2)(vi)  of  the 
regulatory  text  may  not  be  disposed  of 
in  a  chemical  waste  landfill  unless  the 
Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances  first 
authorizes  their  disposal  piu^uant  to 
existing  §  761.60(b)(2)(v). 

4.  PCB/radioactive  waste.  The 
proposed  rule  defined  "PCB/fissionable 
radioactive  waste  or  PCB/radioactive 
waste"  as  "PCBs  regulated  for  disposal 
under  subpart  D  of  part  761  that  also 
contain  fissionable  radioactive  material 
or  radioactive  material  subject  to 
regulation  under  the  Atomic  Energy  Act 
of  1954  as  amended."  At  the  suggestion 
of  comments,  EPA  is  clarifying  the 
definition  by  deleting  the  reference  to 
"PCB/fissionable  radioactive  waste," 
maintaining  the  term  "PCB/radioactive 
waste,"  and  including  PCBs  regulated 
for  disposal  that  also  contain  source, 
special  nuclear,  or  byproduct  material 
that  is  subject  to  the  Atomic  Energy  Act 
of  1954  as  amended,  or  natiirally 
occurring  or  accelerator  produced 
radioactive  material. 

The  Agency  also  proposed  to  allow 
PCB/radioactive  waste  to  be  stored  for 
longer  than  1  year  if  the  storer  requested 
and  received  an  extension.  Several 
commenters  indicated  that  since  there  is 
inadequate  disposal  capacity  for  PCB/ 
radioactive  waste,  EPA  should  not 
require  generators  of  such  waste  to 
undertake  the  process  of  requesting  and 
obtaining  1  year  extensions.  The  Agency 
agrees  and,  in  addition,  has  exempted 
PCB/radioactive  waste  from  the  1  year 
storage  for  disposal  and  exception 
reporting  requirements  (see  §  761.65(a)). 

EPA  proposed  to  allow  PCB/ 
radioactive  waste  to  be  stored  in 
containers  other  than  those  meeting  the 


DOT  performance  standards  and  to  not 
require  a  minimum  6-inch  high  curbing 
for  PCB/radioactive  waste.  EPA  received 
no  comments  on  these  proposals  and 
they  are  finalized  as  proposed  (see 
§761.65(c)(6)(i)  and  §761.65(b)(l)(ii)). 

5.  Changes  in  ownership  or 
operational  control.  See  Unit  IV.M.6.  of 
this  preamble. 

6.  Dating  and  inspection  of  PCB 
Article  Containers.  PCB  Articles  and 
PCB  Containers  must  be  checked 
periodically  for  leaks  (see 

§  761.65(c)(5)),  and  dated  when  they  are 
placed  into  storage  (see  §  761.65(c)(8)). 
PCB  Article  Containers,  however,  were 
not  included  in  §  761.65(c)(5)  and  (c)(8), 
creating  a  loophole  that  allows  a  storage 
unit  owner  to  omit  dating  and 
inspecting  these  containers  and  to 
cirxnimvent  the  1-year  storage  and 
disposal  time  limit.  EPA  proposed  in 
the  NPRM  to  correct  this  oversight  by 
replacing  the  phrase  "PCB  Articles  and 
PCB  Containers"  with  "PCB  Items" 
wherever  it  occiu^  in  §  761.65(c)(5)  and 
(c)(8).  The  definition  of  "PCB  Item"  at 
§  761.3  includes  PCB  Article,  PCB 
Article  Container.  PCB  Container,  PCB 
Equipment  and  anything  else  that 
contains  PCBs.  No  significant  comments 
were  received  on  this  proposal,  and  EPA 
is  finalizing  the  modification  as 
proposed. 

G.  TSCA  PCB  Coordinated  Approvals 

In  both  the  ANPR,  and  the  NPRM. 
EPA  solicited  comments  regarding  a 
provision  which  would  allow  it  to 
recognize  certain  other  Federal  or  State 
waste  management  dociiments 
governing  the  storage,  cleanup, 
treatment  and  disposal  of  PCB  wastes. 
The  reasons  for  developing  such  a 
provision  were  to  eliminate  duplicative 
approval  processes  (i.e.,  modifying  the 
requirement  to  issue  a  TSCA  PCB 
approval),  to  foster  communications  and 
coordination  among  Federal  and  State 
environmental  officials,  and  to  ensure  a 
more  efficient  use  of  limited  resources. 
Permits  or  approvals  from  other  state  or 
Federal  programs  often  are  required  for 
the  storage  or  disposal  of  the  PCB  waste. 
For  example,  placement  of  dredged 
material  in  upland  environments  is  a 
disposal  option  at  many  navigation 
projects,  for  environmental  and 
economic  reasons.  The  U.S.  Army  Corps 
of  Engineers  evaluates  placement  of 
dredged  material  in  upland  facilities, 
including  evaluation  of  the  potential 
contaminant  pathways  from  the  dredged 
material  placement  operation.  These 
placement  operations  are  subject  to  the 
permit  requirements  of  section  10  of  the 
Rivers  and  Harbors  Act  of  1899,  taking 
into  account  EPA's  Clean  Water  Act 
section  404(b)(1)  Guidelines  and  the 
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National  Environmental  Policy  Act  (Ref. 
26). 

Where  the  dredged  material  also 
contained  regulated  PCBs,  its 
management  and  disposal  would  be 
subject  to  TSCA.  Management  and 
disposal  of  dredged  material  containing 
<50  ppm  PCBs,  based  on  a  permit  or 
authorization  issued  by  the  U.S.  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act  or  section  103  of 
the  Marine  Protection,  Research,  and 
Sanctuaries  Act,  is  an  authorized 
disposal  option  under  §  761.61(b)(3). 
Except  in  accordance  with  the  self- 
implementing  provisions  of  §  761.61(a). 
management  and  disposal  of  dredged 
material  with  a  higher  PCS 
concentration,  or  material  disposed  of  in 
an  upland  facility  with  no  return  flow 
to  waters  of  the  United  States,  would  be 
subject  to  TSCA  approval  requirements. 
The  disposer  could  avoid  the 
requirement  to  get  a  separate  TSCA 
approval  if  a  coordinated  approval  were 
granted  based  on  a  permit  issued  under 
the  Clean  Water  Act,  Marine  Protection, 
Research  and  Sanctuaries  Act,  Rivers 
and  Harbors  Act,  or  other  applicable 
authority. 

Under  existing  requirements,  a  TSCA 
PCB  approval  is  required  generally  for 
the  commercial  storage  and  disposal  of 
PCB  wastes  at  50  ppm  or  greater.  There 
are,  however,  limited  scenarios  where  a 
TSCA  PCB  approval  is  not  applicable, 
such  as  the  on-site  cleanup  and  disposal 
of  PCBs  under  the  CERCLA  Superfund 
program. 

Some  commenters  supported  the 
coordinated  approval  provision,  because 
"better  coordination  with  existing  State 
authorities  should  be  encouraged"  and 
"greater  flexibility  will  be  provided  to 
generators  for  the  disposal  of  PCBs,"  but 
they  also  identified  concerns.  Of  those 
in  favor,  most  preferred  the  self- 
implementing  approach  over  the 
interactive  procedures,  believing  that  a 
detailed  TSCA  review  of  permitted 
RCRA  or  State  PCB  program  activities  is 
not  necessary.  EPA  has  retained  the 
interactive  approach  to  ensure  that  a 
review  under  the  TSCA  authority  is 
accomplished  prior  to,  rather  than  after, 
the  initiation  of  the  proposed  PCB 
disposal  activity.  A  prior  review  was  not 
included  in  the  self-implementing 
approach,  which  would  have  allowed 
individuals  to  commence  their  PCB 
disposal  activities  immediately  after 
completing  three  steps:  obtaining  an 
EPA  identification  number  (or 
confirming  an  existing  number), 
notifying  the  EPA  Regional 
Administrator  of  their  preference  to  use 
another  waste  management  document, 
and  receiving  written  confirmation  from 
the  EPA  Regional  Administrator  that  the 


notice  had  been  received.  Although  a 
detailed  review  may  not  be  necessary, 
the  Agency  believes  the  success  of  the 
coordinated  approval  process  lies  in 
appropriate  coordination  and 
consultation  with  the  other  waste 
management  authority  to  ensure  few 
opportunities  exist  for  the 
mismanagement  of  PCB  wastes. 
Therefore,  EPA  chose  the  interactive 
approach  because  the  Agency  believes 
that  the  costs  of  the  additional 
administrative  requirements  are 
outweighed  by  the  increased  level  of 
environmental  protection  possible 
under  this  approach. 

One  commenter  cautioned  EPA  about 
losing  its  ability  to  exercise  national 
oversight  over  the  PCB  program  if 
hybrid  State  permits  replace  TSCA 
permitting  requirements.  A  slightly 
different  point  of  view  was  expressed  by 
one  commenter  who  suggested  that 
Federal  oversight  should  be  kept  to  a 
minimum  if  States  choose  to  address 
PCB  wastes  using  State  authorities. 
Other  commenters  opposed  the  proposal 
as  unnecessary  and  resulting  in:  (1) 
Differential  treatment  of  facilities 
currently  holding  TSCA  approvals  (i.e., 
not  all  facilities  would  be  held  to  the 
same  standards);  (2)  confusion  regarding 
TSCA  and  RCRA  labeling  and  storage 
requirements  placing  generators,  storers, 
and  disposers  in  "double  jeof)ardy";  and 
(3)  State  programs  which  may  be  more 
stringent  or  overly  protective. 

EPA  recognizes  tnat  the  coordinated 
approval  may  not  be  a  perfect  solution 
to  the  problem  of  duplicative  permitting 
requirements.  To  take  advantage  of  the 
coordinated  approval,  a  facility  could 
rely  on  a  valid  waste  management 
permit/approval  issued  under  a  Federal 
law  that  is  administered  in  whole  or  in 
part  by  the  Administrator.  Although  the 
standards  under  these  different 
authorities  may  vary,  they  do  serve  to 
eliminate  or  reduce  the  risks  to  health 
or  the  environment  from  exposure  to 
PCBs.  The  process  is  voluntary; 
individuals  are  not  required  to  obtain  a 
TSCA  PCB  Coordinated  Approval.  The 
coordinated  approval  provision  may 
also  be  appropriate  for  PCB  waste 
management  documents  which  have 
been  issued  pursuant  to  regulations  that 
have  been  promulgated  by  a  State  for 
the  disposal  of  PCBs.  Implementation  of 
the  coordinated  approval  process  using 
the  interactive  approach  will  ensure  the 
other  waste  management  permit/ 
approval  is  consistent  with  the  basic 
principles  of  the  TSCA  PCB  disposal 
program. 

In  regard  to  the  point  that  States  may 
be  more  stringent  or  overly  protective, 
commenters  suggested  that  EPA  should 
preempt  State  and  local  standards  for 


PCBs.  As  stated  in  the  NPRM  preamble, 
TSCA  does  not  allow  the  Administrator 
to  preempt  State  disposal  rules  which 
describe  the  manner  or  method  of 
disposal  of  a  chemical  substance  or 
mixture,  or  in  this  instance,  the  disposal 
ofPCBs  (59  FR  62832). 

Although  several  commenters 
recognized  that  the  option  to  regulate 
the  disposal  of  PCBs  at  the  State  level 
currently  exists  under  either  a  TSCA 
look-alike  program  or  an  expanded 
RCRA  hazardous  waste  program,  no 
unanimity  existed  on  which  approach 
was  preferred.  Some  commenters  felt 
the  TSCA  PCB  Coordinated  Approval 
was  the  equivalent  of  a  Federal 
mandate.  Commenters  were  not  in  favor 
of  Staite  PCB  programs  because  of  the 
potential  inconsistency  in  standards  and 
regulatory  requirements  which  could 
complicate  compliance,  create 
confusion,  result  in  higher  costs  and 
excessive  burden  to  the  regulated 
community  and  unnecessarily  impede 
interstate  commerce. 

Section  761.77  is  not  a  Federal 
mandate.  EPA  is  not  requiring  any  State 
to  develop  a  TSCA  look-alike  program 
or  to  expand  its  RCRA  hazardous  waste 
program  to  include  PCBs.  However,  any 
State  may  pursue  either  option, 
provided,  for  TSCA  look-alike  programs, 
that  the  requirements  are  at  least  as 
stringent  in  the  protection  of  health  and 
the  environment  as  the  applicable  TSCA 
requirements,  and  under  expanded 
hazardous  waste  programs  or  any  State 
program  that  has  been  approved  by 
EPA,  the  risks  of  injury  to  health  or  the 
environment  from  PCBs  are  eliminated 
or  reduced  by  actions  taken  under  those 
authorities.  The  TSCA  PCB  Program  is 
not  delegable,  and  EPA  is  not  delegating 
responsibility  for  implementing  TSCA 
section  6(e)  to  the  States.  The  TSCA 
PCB  Coordinated  Approval  provides  a 
mechanism  for  Federal  and  State 
environmental  officials  to  better 
coordinate  PCB  activities,  maximize 
diminishing  resources,  incorporate 
flexibility  and  reduce  oversight  of  States 
which  demonstrate  the  ability  to 
monitor  PCB  activities. 

EPA  has  retained  the  coordinated 
approval  provision,  but  has  modified  it 
in  light  of  comments.  One  commenter 
suggested  EPA  include  a  definition  for 
TSCA  PCB  Coordinated  Approval.  EPA 
agrees  and  has  added  the  definition  in 
§761.3. 

A  number  of  comments  questioned 
the  applicability  of  a  TSCA  PCB 
Coordinated  Approval  at  CERCLA 
remediation  sites.  Proposed  §  761.77(g), 
which  addressed  on-site  remediation 
activities  conducted  under  CERCLA,  has 
been  deleted.  EPA  did  not  intend  to 
suggest  that  a  TSCA  approval  would  be 
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required  for  CERCLA  on-site 
remediation  and  disposal  activities. 

EPA  also  clarifies  that  revocation  of  a 
TSCA  PCB  Coordinated  Approval  will 
be  based  solely  on  those  PCB  activities 
covered  by  the  non-TSCA  approval  that 
serve  as  the  technical  or  legal  basis  for 
the  coordinated  approval,  i.e.,  are 
related  to  the  management  of  PCBs.  For 
example,  a  determination  to  issue  a 
notice  of  deficiency  or  to  revoke  the 
TSCA  PCB  Coordinated  Approval  may 
be  based  on,  but  is  not  necessarily 
limited  to:  (1)  Non-compliance  with 
§  761.77(b)  and  (c);  (2)  operation  of  the 
approved  PCB  waste  management 
process  in  a  manner  which  may  result 
in  an  unreasonable  risk  of  injury  to 
health  or  the  environment;  (3)  failure  to 
comply  with,  expiration  of,  or 
revocation  of  the  non-TSCA  approval  or 
of  the  program  under  which  the  non- 
TSCA  approval  was  issued;  and  (4)  for 
CERCLA  off-site  actions,  lack  of 
completion  of  requirements  conducted 
pursuant  to  CERCLA  decision  and 
enforcement  documents  issued  by  EPA 
that  apply  to  off-site  PCB  waste 
management  activities,  or  failure  of  the 
owner,  operator  or  responsible  party  to 
comply  with  conditions  of  the  decision 
and  enforcement  documents  that  apply 
to  PCB  waste  management  activities. 
EPA  also  clarifies  that  before  it  revokes 
a  TSCA  PCB  Coordinated  Approval,  it 
will,  as  a  matter  of  policy,  consult  with 
the  authority  that  issued  the  underlying 
non-TSCA  approval.  EPA  is  not 
required,  however,  to  seek  or  obtain  the 
agreement  or  conciu"rence  of  the  issuing 
authority  prior  to  revoking  a  TSCA  PCB 
Coordinated  Approval. 

Finally,  permits  issued  by  regulations 
found  in  title  40  of  the  CFR,  such  as 
those  authorized  under  RCRA  at 
§  270.60,  may  be  covered  under  the 
coordinated  approval  provision. 

H.  Decontamination 

In  today's  rule,  EPA  is  finalizing  the 
decontamination  regulations  as 
proposed  in  §  761.79  with  modifications 
resulting  from  public  comments  and 
EPA's  scientific  studies.  The  Agency 
clarifies  that:  (1)  Decontamination 
standards  and  procedures  can  be  used 
for  disposal  and  decontaminated 
materials  can  be  distributed  in 
commerce,  used  or  reused;  (2)  specified 
decontamination  activities  no  longer 
need  a  PCB  disposal  approval;  (3) 
materials  meeting  the  applicable 
decontamination  standards  or 
procedures  are  unregulated  for  disposal 
under  subpart  D  of  part  761;  and  (4) 
most  wastes  and  residues  from 
decontamination  activities  can  be 
managed  based  on  their  existing  PCB 
concentration.  EPA  clarifies  that  when 


contaminated  PCB  materials  are  sent  off- 
site  for  decontamination,  they  must  be 
manifested  to  a  commercial  PCB  storer 
or  disposer. 

In  the  NPRM  (59  FR  62800),  EPA 
proposed  for  non-porous  surfaces  the 
decontamination  standard  in  EPA's 
Spill  Clean-up  Policy  (i.e.,  less  than  or 
equal  to  10  micrograms  PCB  per  100 
centimeters  squared),  and  two  non- 
aggressive  decontamination  procedures 
using  kerosene  as  an  alternative  to 
decontamination  followed  by 
confirmatory  sampling.  The  Agency  also 
proposed  to  waive  TSCA  disposal 
approval  requirements  for  a  number  of 
specified  decontamination  activities 
while  requiring  measures  to  be  taken  to 
prevent  releases  of  PCBs  to  the 
environment  and  to  protect  workers 
against  dermal  contact  or  inhalation. 
The  Agency  solicited  comment  on 
including  distillation  as  a 
decontamination  activity.  After  using  an 
EPA  specified  decontamination 
procedure,  the  decontaminated  surface 
would  not  be  regulated  for  disposal  and 
could  be  reused  except  in  association 
with  food,  feed,  or  drinking  water  in 
accordance  with  proposed 
§  761.20(c)(5).  The  Agency  also  clarified 
that  disposal  of  materials  used  in 
decontamination,  such  as  abrasives, 
solvents,  and  equipment  is  regulated. 
EPA  further  proposed  that  certain 
solvents  could  be  disposed  of  in 
industrial  boilers.  Finally,  the  Agency 
proposed  a  decontamination  level  for 
water  consistent  with  EPA's  drinking 
water  standard  to  ensure  that  the  reuse 
of  decontaminated  water  is  safe. 

The  final  decontamination  regulations 
at  §  761.79  establish  measurement-based 
decontamination  standards  for  removing 
PCBs  from  water,  organic  liquids,  non- 
porous  surfaces,  concrete,  and  non- 
porous  surfaces  in  contact  with  non- 
liquid  PCBs  (including  nqn-porous 
surfaces  covered  with  a  porous  surface, 
such  as  paint  or  coating  on  metal).  EPA 
is  finalizing  the  self-implementing 
decontamination  procedures  for  non- 
porous  surfaces  in  contact  with  mineral 
oil  dielectric  fluid  (MODEF)  and 
providing  a  mechanism  for  allowing 
other  performance-based  procedures 
and  solvents  to  be  used  in 
decontamination  of  materials 
contaminated  with  MODEF  or  other 
PCB  liquids.  The  final  rule  clarifies  that 
thermal  processes  as  specified  in 
§  761.72  may  be  used  to  decontaminate 
metal  surfaces.  Additionally,  EPA 
moved  the  decontamination  of  air 
compressor  systems,  formerly  in 
§  761.60(b)(5),  to  the  performance-based 
provisions  of  §  761.79. 

EPA  has  maintained  the  general 
provisions  from  the  proposal  requiring 


persons  conducting  decontamination 
activities  to  protect  against  direct 
releases  of  PCBs  to  the  environment  and 
to  protect  workers  from  dermal  contact 
or  inhalation  of  PCBs  or  materials 
containing  PCBs.  Although  many 
commenters  felt  that  these  requirements 
were  duplicative  of  OSHA  standards, 
EPA  believes  that  they  are  necessary. 
First,  OSHA  standards  do  not  apply  to 
all  settings  where  decontamination 
activities  may  occur.  Second,  because 
EPA  is  no  longer  requiring  PCB  disposal 
approvals  for  specified  decontamination 
activities,  these  general  safety  standards 
will  ensure  there  is  no  unreasonable  risk 
of  injury  to  health  or  the  envirorunent 
from  decontamination  activities. 

The  decontamination  procedures  in 
§  761.79  do  not  apply  to  all  wastes.  For 
example,  they  do  not  apply  to  intact 
electrical  equipment  such  as 
transformers,  voltage  regulators, 
capacitors,  and  rectifiers.  The  surface 
areas  in  this  kind  of  equipment  are  very 
large  and  may  have  numerous 
laminations  with  a  high  contact,  low 
volume  space  limiting  the  solvent 
contact  necessary  for  complete 
decontamination.  In  addition,  electrical 
equipment  may  contain  p>orous 
components  such  as  wood.  Since  most 
porous  materials  cannot  be  adequately 
decontaminated,  the  decontamination 
procedures  generally  do  not  apply  to 
porous  surfaces  (except  for  non-porous 
siu^aces  covered  with  a  porous  surface, 
such  as  paint  or  coating  on  metal,  which 
can  be  decontaminated  by  removing  the 
paint  or  Coating,  leaving  only  a  non- 
porous  surface  meeting  the  standards  in 
§  761.79(b)(3)).  Finally,  today's 
decontamination  procedures  are  not 
appropriate  for  or  applicable  to  wastes 
such  as  soil,  debris,  and  sediments. 

Commenters  suggested  a  number  of 
specific  decontamination  methods. 
Some  also  wanted  a  mechanism  for  EPA 
to  approve  additional  methods  in  the 
future.  EPA  has  added  the  distillation  of 
PCBs  from  contaminated  solvents,  oil/ 
water  separation,  and  scarification  of 
surfaces  to  the  decontamination 
procedures  under  §  761.79  which  do  not 
need  a  PCB  disposal  approval.  The 
Agency  agrees  with  comments  that 
potential  air  release  concerns  associated 
with  distillation  will  be  adequately 
addressed  by  the  Clean  Air  Act  and 
RCRA.  The  decontamination  methods 
no  longer  requiring  a  PCB  disposal 
approval  now  are:  chopping  (including 
wire  chopping),  distilling,  filtering,  oil/ 
water  separation,  spraying,  soaking, 
wiping,  stripping  of  insulation, 
scraping,  scarification,  the  use  of 
abrasives  or  solvents  to  remove  or 
separate  PCBs  from  contaminated  non- 
porous  surfaces  or  liquids,  or  thermal 
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processes  in  accordance  with  §  761.72. 
Some  specific  methods  mentioned  in 
the  comments,  such  as  physical 
abrasion,  surfactant  cleaning,  and 
hydroblasting  fit  these  general  > 

decontamination  categories.  EPA  did 
not  include  some  methods  suggested  by  ' 
commenters  because  the  efficacy  of  the 
suggested  method  was  not 
demonstrated,  or  because  EPA  did  not 
believe  there  was  a  way  to  easily 
contain  a  release  of  PCBs  to  the 
environment.  The  decontamination 
procedures  listed  in  §  761.79  will  not 
pose  an  unreasonable  risk  because  the 
procedures  that  create  the  potential  for 
release  of  PCBs  would  do  so  in  airborne 
dust,  which  can  be  controlled  through 
standard  industrial  practices.  Section 
761.79(e)  also  requires  persons 
conducting  decontamination  activities 
to  protect  against  release  of  PCBs  to  the 
environment  and  requires  workers  to 
wear  equipment  to  protect  against 
dermal  or  inhalation  contact  from  PCBs. 
Persons  wishing  to  conduct 
decontamination  methods  not  covered 
by  §  761.79  must  obtain  a  PCB  disposal 
approval. 

EPA  is  allowing  contaminated  water 
to  be  decontaminated  to  different 
concentration  levels  specified  in 
§  761.79(b)(1)  depending  on  its 
subsequent  use,  reuse,  or  disposal.  EPA 
has  finalized  the  proposed 
decontamination  standard  for  water  of 
$0.5  micrograms  PCBs  per  liter.  Under 
§  761.30(u)(3),  water  meeting  this 
decontamination  standard  may  be 
reused  without  restriction.  Ndany 
commenters  requested  a  higher  standard 
where  water  would  not  be  used  for 
drinking  water,  food  or  feed,  such  as 
when  the  water  would  be  subject  to  the 
Clean  Water  Act  standards  for  direct  or 
indirect  discharges  or  used  as  non- 
contact  cooling  water  in  an  industrial 
setting.  EPA  has  responded  to  these 
comments  by  including  in  §  761.30(u)(4) 
a  provision  allowing  water  containing 
less  than  200  micrograms  per  liter 
(approximately  200  ppb),  the  maximum 
water  solubility  of  common  Aroclor 
formulations  of  PCBs,  to  be  used  in 
industrial  processes  where  there  is  no 
release  from  the  process  (e.g.,  as  a  non- 
contact  cooling  water).  In  addition,  EPA 
has  specified  in  §§  761.50(a)(3)  and 
761.79(b)(l)(ii)  that  water  containing 
PCBs  may  be  discharged  to  a  treatment 
works  (as  defined  in  regulations  at  40 
CFR  503.9(aa)  implementing  the  Clean 
Water  Act)  or  to  navigable  waters  if  the 
PCB  concentration  is  less  than  3  »ig/L 
(approximately  3  ppb),  or  in  accordance 
with  a  PCB  discharge  limit  included  in 
a  permit  issued  under  section  307(b)  or 
402  of  the  Clean  Water  Act.  The 


processes  for  regulating  discharges 
under  the  Clean  Water  Act  are  adequate 
to  protect  against  an  unreasonable  risk 
from  exposure  to  PCBs.  Where  PCBs  are 
not  specifically  subject  to  a  discharge 
limit,  the  final  rule  incorporates  the  3 
Hg/L  level  historically  used  to  regulate 
discharges  of  PCBs.  both  in  specific  PCB 
disposal  approvals  under  part  761  and 
in  regulations  governing  industrial 
processes  that  recycle  PCB- 
Contaminated  raw  materials. 

The  final  rule  establishes  a 
decontamination  standahl  for  organic 
liquids  and  non-aqueous  inorganic 
liquids  containing  PCBs  of  less  than  2 
milligrams  per  kilogram  (i.e.,  <2  ppm 
PCBs).  EPA  revised  the  proposed 
organic  liquids  standard  from  less  than 
2  milligrams  per  liter  to  less  than  2 
milligrams  per  kilogram  by  weight  to  be 
more  consistent  with  PCB  concentration 
measurements  required  in  §  761.1(b)(2). 

The  final  rule  includes 
decontamination  standards  for  non- 
porous  surfaces  (See  §  761.79(b)(3)).  The 
decontamination  standard  for  non- 
porous  surfaces  in  contact  with  liquid 
PCBs  at  concentrations  >500  ppm  for 
unrestricted  use  is  <10  jig/100  cm^  and 
for  smelting  in  an  industrial  furnace 
operating  in  accordance  with  §  761.72(b) 
is  <100  ^lg  PCB/100  cm^  Surface  PCB 
concentrations  are  measured  using  a 
standard  wipe  test  as  defined  at 
§  761.123.  In  response  to  comments. 
EPA  added  two  decontamination 
standards  for  non-porous  surfaces  in 
contact  with  non-liquid  PCBs,  such  as 
painted  or  coated  metal,  after  removal  of 
the  coating.  These  surfaces  may  be 
decontaminated  for  unrestricted  use  in 
accordance  with  National  Association  of 
Corrosion  Engineers  (NACE)  Visual 
Standard  No.  2,  Near- White  Blast 
Cleaned  Surface  Finish,  and 
decontaminated  for  smelting  in  an 
industrial  furnace  (operating  in 
accordance  with  §  761.72(b))  using 
NACE  Visual  Standard  No.  3, 
Commercial  Blast  Cleaned  Surface 
Finish,  and  verified  by  visual  inspection 
of  all  cleaned  areas  (Refs.  27  and  28), 

Under  §  761.79(c)(2),  the  Agency  is 
allowing  movable  equipment  and  tools 
to  be  decontaminated  by  swabbing,  a 
double  rinse/wash  as  specified  in 
§  761.123,  or  another  applicable 
decontamination  standard  or  procedure 
in  §761.79. 

Several  commenters  sought  other 
provisions  available  through  EPA's  Spill 
Clean-up  Policy  for  cleaning  up  recent 
PCB  spills,  particularly  for  concrete  and 
other  porous  surfaces.  EPA  has  added  a 
decontamination  standard  of  <10  ^g/100 
cm^  for  concrete  that  has  been 
contaminated  within  72  hours.  EPA  has 
not  established  decontamination  levels 


for  other  porous  materials  such  as  wood, 
or  for  older  spills  on  concrete,  because 
of  the  likelihood  that  the  materials  have 
absorbed  PCBs  which  cannot  be 
adequately  removed.  These  materials 
may  be  used,  subject  to  the  use 
authorization  at  new  §  761.30(p),  or 
disposed  of  in  accordance  with  40  CFR 
part  761,  subpart  D. 

EPA  has  also  finalized  the  self- 
implementing  decontamination 
procedures  for  non-porous  surfaces 
contaminated  with  MODEF  with  some 
modifications  (see  §  761.79(c))  (Ref.  29). 
Many  commenters  wanted  to  use 
additional  decontamination  solvents. 
EPA  has  included  other  organic  solvents 
having  similar  properties  to  kerosene  in 
performance-based  decontamination 
options.  EPA  conducted  scientific 
studies  to  evaluate  decontamination  of 
impervious  surfaces  with  aqueous-based 
solvents  (Ref.  30). 

Based  on  EPA's  limited  pwrformance- 
based  validation  testing,  EPA  is 
providing  a  self-implementing 
procedure  under  §  761.79(d)(4)  to 
qualify  additional  decontamination 
fluids  for  decontaminating  non-porous 
surfaces  contaminated  with  MODEF  or 
other  PCB  liquids  (see  subpart  T).  EPA 
tested  several  solvents  for  use  in 
accordance  with  performance-based 
decontamination  under  §  761.79(c)(3) 
and  (c)(4).  EPA  did  not  intend  its  testing 
to  be  limiting,  but  did  not  test  all 
potential  solvents  under  all  potential 
conditions.  EPA  only  used  MODEF  as  a 
surface  spiking  solution  for  convenience 
and  because  it  was  expected  to  be  one 
of  the  most  common  sources  of  PCB 
contamination  on  surfaces.  Testing 
results  indicated  that  other  solvents  and 
other  conditions  could  be  acceptable  for 
decontaminating  surfaces  that  are 
contaminated  with  PCBs. 

The  final  rule  also  includes  a  self- 
implementing  procedure  for 
decontamination  of  metal  surfaces  using 
thermal  processes  in  accordance  with 
§  761.72,  depending  on  the  PCB 
concentration  (see  §  761.79(c)(6)).  Some 
surfaces  decontaminated  using  these 
procedures  may  then  be  unregulated  for 
disposal  or  use. 

EPA  is  not  finalizing  all  of  the 
performance-based  decontamination 
procedures  for  air  compressor  systems 
(proposed  at  §  761.30(i)(3)(i)). 
Commenters  generally  stated  that  the 
self-implementing  procedures  for 
cleaning  air  receivers  and  other 
pressurized  large  volume  tanks  by 
rotation  were  impracticable,  and  these 
provisions  are  not  included  in  the  final 
rule.  Several  types  of  spray  equipment 
for  cleaning  large  volume  tanks  are  on 
the  market,  but  the  potential  operating 
conditions  are  too  varied  to  allow  EPA 
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to  establish  uniform,  self-implementing 
protocols.  Spraying  is,  however,  an 
authorized  decontamination  method 
under  §  761.79(b).  as  long  as  the 
decontamination  levels  specified  in  that 
section  are  met  and  confirmed  by 
sampling.  In  addition,  the  final  rule 
includes  a  provision  at  §  761.79(h) 
allowing  the  EPA  Regional 
Administrator  to  approve 
decontamination  or  sampling  methods 
not  specifically  described  elsewhere  in 
§  761.79  based  on  a  finding  of  no 
unreasonable  risk. 

The  final  rule  does  include  self- 
implementing  decontamination 
procedures  for  piping  and  air  lines  of  air 
compressor  systems.  Commenters  raised 
concerns  about  the  use  of  kerosene  and 
other  prescribed  conditions  for  this 
equipment.  In  response,  EPA  is  allowing 
the  use  of  additional  organic  and 
aqueous  solvents  based  on  data 
submitted  by  commenters,  and  based  on 
EPA's  experience  with  the  regulated 
community's  use  of  these  solvents  in 
accordance  with  PCB  disposal  approvals 
issued  under  §  761.60(e).  For 
decontamination  using  other  solvents  or 
conditions,  follow  the  appropriate 
provisions  of  §  761.79(d)(4)  and  subpart 
T  or  seek  a  PCB  disposal  approval. 

EPA  clarifies  that  self-implementing, 
performance-based  decontamination 
conducted  under  §  761.79(c)  does  not 
require  confirmatory  surface 
measurements  (see  §  761.79(f)). 
However,  anyone  claiming  that  a  surface 
is  decontaminated  must  be  able  to 
substantiate  that  claim  in  writing. 
Subpart  N  provides  sampUng 
procedures  for  water  and  organic 
liquids.  Subpart  P  provides  sample  site 
selection  procedures  for  non-porous 
surfaces  and  concrete  decontaminated 
from  recent  spills,  as  well  as  procedures 
for  analyzing  the  samples  and 
interpreting  the  results  of  the  sampling. 
When  sampling  is  required  for  the 
measurement-based  provisions  in 
§  761.79(b).  written  records  must  be 
maintained  for  3  years  from  the  date  of 
decontamination.  Copies  of  records  may 
be  maintained  at  the  decontamination 
site  or  elsewhere  as  long  as  they  are 
available  to  EPA  in  a  timely  manner,  if 
requested. 

EPA  also  clarifies  that  solvents 
contaminated  during  use  in 
decontamination  are  to  be  managed  and 
used  at  their  existing  concentration  (see 
§  761.79(g)).  Unless  specifically 
addressed  elsewhere,  disposal  options 
do  not  depend  on  the  original 
concentration  of  PCBs  in  the  material 
which  is  decontaminated.  EPA  is 
requiring  chlorinated  solvents  used  for 
decontamination  to  be  disposed  of  as 
PCB  waste  regardless  of  their 


concentration  in  order  to  discourage 
their  use  and  to  minimize  adverse 
consequences  from  uncontrolled  air 
releases.  However,  EPA  is  allowing 
chlorinated  solvents,  other 
contaminated  solvents,  liquids,  or  non- 
liquids  resulting  from  decontamination 
activities  to  be  decontaminated  to  the 
extent  permitted  under  §  761.79. 
Hydrocarbon  solvents  containing  <50 
ppm  PCBs  may  also  be  burned  and 
marketed  in  accordance  with  the  used 
oil  provisions  of  §  761.20(e).  Because 
used  oils  are  composed  primarily  of 
hydrocarbons,  burning  of  hydrocarbon 
solvents  will  pose  a  similar,  not 
unreasonable,  risk  to  burning  of  used 
oils.  One  conunenter  asked  whether 
hydrocarbon  solvents  which  are  also 
radioactive  could  be  burned  for  energy 
recovery  under  the  used  oil  provisions 
of  §  761.20(e)  if  the  combustion  facility 
was  approved  or  licensed  for  burning 
radioactive  waste.  Today's  regulations 
do  not  preclude  this  activity. 

FinBUy.  wastes  resulting  from 
decontamination  activities  are  subject  to 
applicable  manifesting,  storage,  and 
disposal  requirements  for  PCB  wastes. 
Facilities  conducting  decontamination 
activities  must  also  comply  with 
recordkeeping,  reporting,  and 
notification  requirements  of  subparts  J 
andK. 

/.  Exemptions  for  Manufacturing, 
Importing,  Processing,  Distributing  in 
Commerce,  and  Exporting  PCBs 

1.  Class  exemption  for  manufacture, 
import^rocessing,  distribution  in 
commerce,  and  export  of  PCBs  for  R&D. 
EPA  proposed  the  establishment  of  a 
class  exemption  at  §  761.80(i)  to  allow 
processing  and  distribution  in 
commerce  for  R&D  of  PCBs  and  PCB 
analytical  reference  samples  derived 
from  PCB  waste  material.  EPA  projxssed 
this  class  exemption  to  minimize 
negative  impacts  from  the  relatively 
time-consuming  statutory  and 
regulatory  process  for  individual 
companies  seeking  an  exemption  from 
the  prohibition  on  processing  and 
distributing  in  commerce  of  PCBs. 

Overall,  commenters  agreed  with  the 
establishment  of  a  new  class  exemption 
to  facilitate  the  use  of  PCBs  in  R&D. 
However,  they  suggested  that  EPA  and 
the  scientific  community  would  be 
better  served  if  the  class  exemption  also 
included  the  manufacture  of  PCBs  for 
R&D.  EPA  agrees  and  has  added 
manufacture  of  PCBs  to  §  761.80(i).  EPA 
has  also  modified  the  text  of  proposed 
§  761.80(i)  to  specify  that  import  and 
export  of  these  materials  are  also 
covered  by  the  exemption.  All 
individuals  who  wish  to  be  included  in 
the  class  exemption  will  be  required  to 


submit  a  notification  in  the  form  of  a 
petition  to  the  Agency.  EPA  will  treat  a 
renewal  request  submitted  by  any  one 
class  member  6  months  prior  to  the 
expiration  of  the  1-year  exemption  as  a 
renewal  request  for  the  entire  class  (see 
the  procedures  at  40  CFR  part  750, 
subpart  C  and  §  750.31(e)). 

EPA  is  limiting  the  manufacturing, 
import,  processing,  distribution  in 
commerce,  and  export  of  PCBs  to  no 
more  than  500  grams  of  PCBs  annually, 
packaged  in  5  milliliter  hermetically 
sealed  containers.  EPA  is  also  limiting 
the  processing,  distribution  in 
commerce,  and  export  of  analytical 
reference  samples  derived  from  PCB 
waste  material  to  500  grams  of  PCBs 
annually.  Individuals  wishing  to 
temporarily  exceed  these  limitations 
must  notify  the  Director,  National 
Program  Chemical  Division,  in  writing, 
of  the  sites  and  quantities  involved,  and 
provide  a  justification  for  an  increase. 
Any  increase  granted  will  be  in  writing 
and  will  not  extend  beyond  the  time 
remaining  in  the  exemption  year. 
Persons  needing  an  increase  on  other 
than'a  temporary  basis  are  required  to 
obtain  an  individual  exemption  which 
addresses  their  specific  needs.  Until 
EPA  has  completed  rulemaking  on  a 
request  for  an  individual  exemption, 
individuals  may  continue  their  PCB 
activities,  but  are  limited  to  the 
constraints  of  the  existing  class 
exemption. 

The  establishment  of  the  class 
exemption  at  §  761.80(i)  does  not  affect 
any  manufacturer,  processor,  distributor 
or  exporter  previously  granted  an 
exemption  under  existing  §  761.80(c), 
(f).  (g).  or  (h).  Those  individuals  will  not 
be  required  to  modify  or  discontinue  the 
activity  for  which  their  exemption  was 
granted  at  this  time.  In  addition,  EPA 
will  consider  individuals  who  have 
obtained  exemptions  under  §  761.80(c), 
(f),  and  (h)  to  manufacture,  process, 
distribute  in  commerce,  or  export  PCBs 
for  R&D  in  quantities  of  500  grams  or 
less,  to  be  grandfathered  into  the  class 
exemption  at  §  761.80(i)  without  the 
submission  of  a  petition  at  this  time. 
However,  if  those  individuals  increase 
the  quantity  of  PCBs  (beyond  500 
grams),  change  the  manner  of 
manufacture,  processing,  or  distribution 
in  commerce  of  the  PCBs,  or  any  other 
aspect  of  the  existing  exemption,  they 
must  submit  a  new  petition. 

EPA  is  also  allowmg  processors  and 
distributors  of  PCBs  in  small  quantities 
for  R&D  currently  authorized  by 
§  761.80(g)  to  continue  their  activity 
unchanged  unless  they  wish  to  exceed 
the  100  gram  limit.  At  that  time,  they 
can  follow  the  notification  procedures 
of  §  761.80(g)(2),  or  submit  a  petition 
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within  the  §  761. 80(!)  timeframe,  which 
would  allow  them  to  increase  their  limit 
to  500  grams. 

Today's  rule  also  allows  research  and 
development  for  PCB  disposal  under 
certain  conditions  (see  §  761.6(Hj)). 
Processing  and  distribution  in 
commerce  of  PCBs  associated  with  R&D 
for  disposal  are  regulated  under  existing 
provisions  at  §  761.20(c).  Persons 
engaging  in  processing  and  distribution 
in  commerce  of  PCBs  for  this  disposal 
activity  need  not  request  an  exemption 
under  §761.80. 

2.  Class  exemption  for  manufacturing 
PCBs  for  research  and  development  of 
disposal  technologies.  EPA  proposed  at 
§  761.80(e)  to  establish  a  class 
exemption  allowing  R&D  facilities  to 
manufacture  (including  import)  PCBs 
solely  for  the  manufacturer's  own 
research  to  develop  PCB  disposal 
technologies.  This  provision  has  been 
included  in  the  final  rule.  For  purposes 
of  §761. 80(e).  use  "solely  in  the 
manufacturer's  or  importer's  own 
research"  means  use  by  the 
manufacturer  or  importer  or  one  of  its 
wholly-owned  subsidiaries  conducting 
disposal-related  R&D.  However, 
distribution  of  the  PCBs  that  are 
manufactured  under  this  exemption  to 
other  entities  for  their  R&D  activities  is 
prohibited.  All  PCBs  and  materials 
containing  PCBs.  regardless  of 
concentration,  remaining  from  the 
disposal-related  studies,  are  required  to 
be  disposed  of  or  decontaminated 
pursuant  to  the  original  PCB 
concentration. 

EPA  is  limiting  PCB  manufacturing, 
including  import,  activities  under  this 
exemption  to  500  grams  (approximately 
1  pound  (lb))  of  PCBs  per  year. 
Commenters  suggested  EPA  increase  the 
quantity  from  1  lb  to  10  lbs  to  better 
serve  the  scientific  community  in 
conducting  R&D  for  disposal-related 
activities.  EPA  considers  500  grams  an 
ample  R&D  quantity  for  a  year  because 
PCBs  are  generally  used  in  extremely 
small  quantities  (i.e..  micrograms) 
during  these  activities.  Individuals 
wishing  to  exceed  this  amount  on  a 
temporary  basis  must  request  and 
receive  approval,  in  writing,  from  the 
Director.  National  Program  Chemicals 
Division.  To  ensure  that  PCB 
manufacture  under  §  761.80(e)  is  being 
conducted  for  R&D  into  PCB  disposal. 
EPA  is  requiring  that  the  EPA  Regional 
Administrator  be  notified  in  writing  30 
days  prior  to  the  start  of  R&D  activities 
requiring  the  manufacture  of  PCBs.  This 
conforms  with  the  §  761.60(j)(l)(ii) 
notification  requirement. 

A  person  wishing  to  be  included  in 
the  class  exemption  at  §  761.80(e)  must 
submit  an  exemption  petition  to  EPA  60 


days  prior  to  engaging  in  activities 
under  the  exemption.  Renewals  of  or 
modifications  to  the  exemption  are 
required  annually  pursuant  to  the 
interim  procedures  for  manufacturing 
exemptions  at  §  750.11  or  processing 
and  distribution  in  commerce 
exemption  at  §  750.31.  To  reduce  the 
paperwork  burden  of  the  renewal 
process  for  the  class.  EPA  will  deem  a 
properly  filed  renewal  request  for  the 
exemption  by  any  member  of  each  class 
as  a  renewal  request  for  the  entire  class. 

3.  Other  exemption  issues.  EPA 
proposed  modifications  to  §  761.80(g) 
which  it  is  not  adopting  in  today's  final 
rule.  One  modification  correlated  with  a 
proposed  change  in  the  "small 
quantities  for  research  and 
development"  definition  at  §761.3; 
however,  the  proposed  modification  is 
moot  because  EPA  is  not  finalizing  the 
proposed  definitional  change.  In 
addition.  EPA  intended  to  expand  the 
existing  class  exemption  at  §  761.80(g) 
to  include  distribution  in  commerce  for 
export.  However,  such  distribution  in 
commerce  may  be  conducted  under 
§  761.80(i)  as  finalized,  and  additional 
modification  of  §  761.80(g)  is  therefore 
no  longer  necessary.  Similarly, 
proposed  changes  to  §  761.80(o) 
regarding  exemption  renewals  under 
§  761.80(g)  have  been  rendered  moot  by 
changes  from  the  proposal.  EPA  also  is 
not  finalizing  proposed  modifications  to 
§  761.80(n)  regarding  renewals  of  the 
new  class  exemption  at  §  761.80(e); 
these  provisions  are  in  the  text  of 
§  761.80(e). 

Many  of  the  newly  created  provisions 
for  exemptions  to  process  and  distribute 
PCBs  in  commerce  direct  readers  to  the 
petition  filing  procedures  at  40  CFR 
750.31.  EPA  discovered  a  drafting  error 
in  §  750.31(c).  "Content  of  petition." 
from  a  previous  amendment.  Therefore, 
EPA  is  promulgating  a  technical 
correction  to  delete  references  at 
§  750.31(c)(9)  to  paragraphs  which  no 
longer  exist  (i.e.,  "(d)(1)  through  (8)" 
and  "(d)(1),  (3)  and  (5)").  These 
references  should  have  been 
redesignated  as  paragraphs  "(c)(1) 
through  (8)"  and  "(c)(1),  (3)  and  (5)" 
when  §  750.31  was  amended  on  April 
11.  1994. 

"To  grant  an  exemption  under  section 
6(e)(3)(B)  of  TSCA,  EPA  must  find  that 
there  is  no  unreasonable  risk  of  injury 
to  health  or  the  environment  from  the 
exempted  activity  and  that  good  faith 
efforts  have  been  conducted  to  find  a 
substitute  for  PCBs. 

EPA  finds  that  the  manufacture, 
import,  processing,  distribution  in 
commerce,  and  export  of  PCBs  in 
accordance  with  §  761.80(e)  and,(i)  will 
not  result  in  an  unreasonable  risk  of 


injury  to  health  or  the  environment.  The 
risk  of  environmental  release  of  PCBs  or 
risks  of  exposure  to  PCBs  is  negligible 
due  to  OSHA  workplace  safety 
regulations,  the  highly-trained  nature  of 
laboratory  workers  and  scientists,  the 
limitation  on  the  volume  of  production, 
DOT  transportation  regulations,  and  the 
current  marking  regulations  that  require 
containers  to  be  labeled  as  containing 
PCBs  (also  see  the  discussion  in  the 
NPRM).  Finally,  all  wastes  from  PCB 
processing,  including  diluted  PCB 
materials  and  any  PCB  residues  or  other 
contaminated  media,  are  subject  to  the 
1-year  storage  and  disposal  time  limits 
at  §  761.65  and  §  761.60  and  the 
manifesting  requirements  at  §  761.207  et 
sea. 

The  good  faith  efforts  finding  does  not 
apply  because  other  chemicals  cannot 
be  substituted  in  toxicological, 
environmental,  or  analytical  testing  for 
PCBs. 

/.  Transboundary  S4ovements 

1.  The  import  for  disposal  rule  and 
the  Sierra  Club  decision.  In  the  NPRM, 
EPA  proposed  to  control  the  export  and 
import  of  PCBs  for  disposal  under 

§  761.20.  Subsequently,  the  PCB  import 
regulations  were  separated  from  the 
larger  rulemaking  package  and  finalized 
on  March  18.  1996  (61  FR  11096)  (FRL- 
5354-8),  at  §  761.93  under  a  new 
subpart  F  -  Transboundary  Shipments  of 
PCBs  for  Disposal.  On  July  7.  1997.  the 
U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  overturned  the  Import  for 
Disposal  Rule,  on  the  ground  that  EPA 
could  not  rely,  as  it  did.  on  section 
6(e)(1)  of  TSCA  to  authorize  imports  of 
PCBs  for  disposal.  Sierra  Club  v.  EPA, 
118  F.3d  1324  (9th  Cir.  1997).  On  July 
18, 1997.  EPA  by  letter  informed  those 
people  who  had  submitted  an  import 
notification  to  EPA.  pursuant  to 
§  761.93.  that  EPA  was  closing  the 
border  to  imports  of  PCBs.  Accordingly. 
EPA  would  not  allow  the  import  of  any 
shipment  of  PCBs  under  §  761.93  that 
left  the  exporting  country  after  12:01 
a.m.  local  time,  July  20,  1997.  EPA  can 
now  only  allow  imports  of  PCBs  by 
issuing  exemptions  to  importers  via  the 
petition  process  under  section  6(e)(3)(B) 
of  TSCA.  Today's  rule  implements  the 
Sierra  Club  decision  by  amending 
§  761.97(a)(1)  with  minor  clarifications. 

2.  Proposed  export  provisions.  In  the 
Import  for  Disposal  rule,  EPA 
redesignated  the  provisions  formerly 
codified  at  §  761.20(c)  allowing  exports 
for  disposal  of  PCBs  and  PCB  Items  at 
concentrations  <50  ppm  into  a  new 

§  761.97(a)(1).  EPA  believes  that  export 
of  PCBs  and  PCB  Items  at 
concentrations  <50  ppm  was  not 
affected  by  the  Sierra  Club  decision,  and 
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is  retaining  §  761.97(a)(1)  with  minor 
clarifications. 

EPA  stated  in  the  NPRM  that  exports 
of  PCBs  and  PCB  Items  for  disposal  in 
concentrations  >50  ppm  should  be 
allowed  on  a  case-by-case  basis  unless 
EPA  had  reason  to  believe  that  the  PCBs 
would  not  be  properly  managed  (59  FR 
62817).  EPA  proposed  that  exports  of 
PCBs  or  PCB  Items  in  concentrations 
>50  ppm  would  be  allowed  at  EPA's 
initiative  or  in  response  to  a  petition, 
provided  there  was  an  international 
agreement  between  the  United  States 
and  the  receiving  country  concerning 
PCB  exports.  Petitions  needed  to 
include  a  variety  of  information 
regarding  the  PCB  waste  and  its 
proposed  management;  a  certification  by 
the  government  of  the  receiving  country 
that  it  had  received  accurate  and 
complete  information  about  the  waste, 
consented  to  receive  it,  and  had 
adequate  disposal  facilities  to  assure 
proper  management;  and  identification 
by  the  exporter  of  wastes  containing 
liquid  PCBs  or  PCB-containing  electrical 
equipment.  EPA  proposed  to  exclude 
two  types  of  PCB  shipments  from  being 
considered  exports  or  imports.  The  first 
type  involved  transit  shipments  where 
PCBs  (including  residues  from  spill 
clean-up  in  transit)  are  transported  from 
the  United  States  through  another 
country  and  back,  to  the  United  States 
(e.g.,  from  Alaska  through  Canada  to  the 
continental  United  States).  The  second 
type  of  shipment  involved  PCBs 
procured  domestically  by  the  United 
States  government,  shipped  to  another 
country  for  United  States  government 
use  and  returned  to  the  United  States  for 
disposal  while  remaining  under  United 
States  government  control. 

3.  Decision  to  defer  final  rulemaking 
on  exports  and  other  transboundary 
shipments.  EPA  has  decided  not  to 
finalize  today  the  provisions  in  the 
NPRM  on  exports  for  disposal  or  the 
return  to  the  United  States  of  Federal 
government  PCB  waste.  EPA  intends  to 
address  those  issues  as  well  as  imports 
for  disposal  under  the  section  6(e)(3)(B) 
petition  process  in  a  future  rule. 

EPA  is,  however,  finalizing  the 
proposed  provisions  on  transit 
shipments  at  a  new  §  761.99  for  other 
transboundary  movements.  The  Agency 
is  also  clarifying  that  PCB  waste 
shipments  that  are  merely  transiting  the 
U.S.  (e.g.,  from  Mexico  to  Canada)  are 
not  exports  or  imports. 

The  future  rule  on  exports  for 
disposal  will  not  affect  EPA's  policy  on 
PCB  exports  for  use.  Under  the  1980 
Closed  Border  Policy,  PCB  exports  for 
disposal  were  banned.  Exports  for  use  or 
reuse  were  not  affected,  but  remained 
subject  to  the  limitations  for  processing 


and  distribution  in  commerce  under 
TSCA  section  6(e)(3)  and  40  CFR 
§  761.20,  and  the  export  notification 
requirements  of  TSCA  section  12(b)  and 
40  CFR  part  707,  subpart  D. 

K.  Change  in  Reportable  Quantity  — 
Spill  Cleanup  Policy 

The  Agency  proposed  to  amend 
§  761.125(a)(1)  by  revising  the  phrase 
"under  the  National  Contingency  Plan 
all  spills  involving  10  pounds  or  more" 
to  read  "under  the  National 
Contingency  Plan  all  spills  involving  1 
pound  or  more."  Most  commenters 
supported  the  proposal  and  EPA  has 
finalized  it  without  change. 

L.  Records  and  Monitoring 

1 .  Transfer  of  totally  enclosed  PCBs. 
Under  existing  §  761.20(c)(1),  totally 
enclosed  PCB  Items,  such  as 
Transformers,  and  Large  High  and  Low 
Voltage  Capacitors  >50  ppm  (as  defined 
in  §  761.3)  sold  before  July  1, 1979,  for 
purposes  other  than  resale,  may  be 
distributed  in  commerce  (e.g.,  sold). 
EPA  proposed  that  records  be 
maintained  on  transactions  for  these 
PCB  Items.  Some  commenters  supported 
this  proposal  while  others  believed  it 
was  not  necessary  because  facilities 
maintained  such  information  in  their 
sales  records. 

The  Agency  is  amending 
§  761.180(a)(2)(ix)  to  require  ovimers  or 
operators  transferring  totally  enclosed 
PCB  Items  that  were  sold  before  July  1, 
1979,  for  purposes  other  than  resale  to 
record  in  their  annual  document  log  the 
name,  address,  and  telephone  number  of 
the  person  to  whom  it  was  transferred; 
and  the  serial  number  of  the  item  or,  if 
a  serial  number  is  not  available,  its 
internal  identification  number.  Since 
commenters  indicated  that  they  were 
already  keeping  such  records,  adding 
the  information  to  the  annual  document 
log  should  not  present  much  of  an 
additional  burden. 

2.  Recordkeeping  requirements  for 
storage  unit  operators.  In  today's  final 
rule,  EPA  is  adding  recordkeeping 
requirements  for  storage  unit  operators 
(see  §  761.180(a)(l)(iii)  and  {b)(l)(iii). 
This  addition  requires  the  operator  to 
maintain  a  record  of  cleanups  and 
inspections  for  leaks  that  must  be 
performed  under  §  761.65(c)(5).  These 
records  are  part  of  the  facility's  annual 
records,  and  must  be  maintained,  and 
made  available  for  inspection,  with 
those  records  for  the  same  time  period. 
In  the  past,  EPA  inspectors  had  no  way 
to  verify  that  unit  operators  were 
complying  with  §  761.65(c)(5). 

A  few  commenters  felt  that  the 
proposed  requirement  would  duplicate 
records  they  maintain  under  the  Spill 


Cleanup  Policy  (§  761.125).  EPA  is  not 
prescribing  a  format  for  spill  cleanup 
records  under  today's  new  provisions  at 
§  761.180.  Records  of  cleanup 
maintained  by  storage  unit  operators  in 
compliance  with  the  Spill  Cleanup 
Policy  will  also  satisfy  the  new 
recordkeeping  requirement,  provided 
they  are  kept  with  the  annual  records. 
Today's  rule  does  not  require  a  storage 
unit  operator  to  develop  and  maintain 
two  separate  set  of  records  for  the  same 
spill. 

In  the  NPRM,  EPA  also  proposed  to 
require  that  storage  unit  operators  keep 
a  current  written  inventory  or  log  of 
their  unit  (see  proposed 
§  761.180(a)(l)(iv)  and  (b)(l)(iv)),  to 
assist  EPA  inspectors  in  their  on-site 
inspections.  EPA  believed  that  the 
proposal  would  not  additionally  burden 
unit  owners  or  operators,  since  they 
must  maintain  an  inventory  to  properly 
manage  their  facility,  to  ensure 
compliance  with  the  1-year  storage  and 
disposal  time-limit,  and  to  collect  data 
for  the  annual  log. 

EPA  received  numerous  comments  on 
this  requirement;  most  criticized  it  as 
being  more  burdensome  than  EPA 
understood  and  maintained  that  its 
benefits  did  not  outweigh  its  costs. 
Commenters  noted  that  many 
companies  keep  computerized 
inventories  at  central  locations,  and 
producing  a  paper  copy  and 
maintaining  it  at  the  storage  unit  would 
impose  a  significant  new  compliance 
cost.  Commenters  stated  that  keeping  an 
inventory  on-site  was  problematic  with 
storage  units  at  remote  or  dirty/ 
dangerous  locations  (e.g.,  storage  units 
for  radioactive  waste).  Many 
commenters  felt  that  the  burden  of 
constantly  updating  such  an  inventory 
was  unjustified,  since  it  would  only  be 
used  on  the  day  an  inspection  was 
conducted. 

EPA  has  not  finalized  its  proposal. 
While  access  to  an  inventory  would 
help  EPA  conduct  on-site  inspections  of 
storage  unit  facilities,  EPA  recognizes 
that  the  burden  on  storage  unit 
operators  associated  vdth  maintaining  a 
continually-updated  inventory  on-site 
exceeds  the  benefit  to  the  inspectors. 

M.  Amendments  to  the  Notification  and 
Manifesting  Rule 

The  NPRM  addressed  a  number  of 
issues  that  were  not  contemplated  when 
the  PCB  Notification  and  Manifesting 
(N&M)  rule  was  published  on  December 
21,  1989  (54  FR  52716,  40  CFR  part  761, 
subpart  K).  Some  of  these  issues  were 
raised  by  litigants  who  sought  review  of 
the  rule,  and  by  other  waste  handling 
associations.  (See,  for  example,  Refs.  31 
and  32.)  Some  items  which  EPA  is 
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finalizing  in  today's  rule  have  been 
previously  promulgated  under  RCRA 
regulations  and  seem  appropriate  for 
inclusion  in  the  PCB  N&M  rule.  Others 
are  simply  clarifications  and  are 
accompanied  by  changes  to  40  CFR  part 
761. 

1.  Definition  of  commercial  storer: 
Small  quantity  exemption  for  solids, 
and  "related'  companies.  On  June  27, 
1990  (55  PR  26204),  EPA  amended  the 
N&M  rule  to,  among  other  things,  clarify 
the  definition  of  "commercial  storer  of 
PCB  waste"  at  §  761.3.  In  1990,  EPA 
added  the  word  "liquid"  to  the  phrase 
"exceeds  500  gallons  of  PCBs"  so  that 
the  phrase  reads  "exceeds  500  liquid 
gallons  of  PCBs."  This  excluded 
facilities  that  were  storing  at  any  one 
time  less  than  500  gallons  of  liquid  PCB 
waste  from  the  requirement  to  seek 
approval  as  a  commercial  storer  of  that 
waste. 

In  a  petition  filed  with  the  District  of 
Columbia  Circuit  Court  of  Appeals  on 
September  25,  1990,  the  petitioner 
claimed  that  EPA  acted  arbitrarily  when 
it  narrowed  the  small  volume 
exemption  in  this  manner  so  that  storers 
of  less  than  500  gallons  of  non-liquid 
waste  would  not  qualify  for  the 
exemption.  EPA  agreed  that  certain 
classes  of  businesses  (e.g.,  companies 
performing  PCB  waste  treatability 
studies  and  laboratories  affiliated  with 
PCB  handling  companies)  on  occasion 
may  possess  relatively  small  quantities 
of  solid  PCB  waste  generated  by  others. 
EPA  also  agreed  to  initiate  a  regulatory 
amendment  to  establish  a  small  quantity 
exemption  for  solids  to  complement  the 
exemption  for  liquids.  EPA  told  the 
petitioner  that  until  the  rule  was 
amended,  it  would  take  no  enforcement 
action  against  a  facility  storing  small 
quantities  of  PCB  solids  without  a 
commercial  storage  approval  if  certain 
conditions  were  met  (Ref.  32). 

In  the  NPRM,  EPA  added  a  small 
volume  exemption  for  storage  of  no 
more  than  70  cubic  feet  of  non-liquid 
PCBs  to  the  definition  of  "commercial 
storer  of  PCB  waste."  EPA  solicited 
comments  on  this  proposal,  and  in 
particular,  whether  70  cubic  feet  was  an 
appropriate  cutoff. 

EPA  also  clcirified  how  the  change  of 
ownership  or  release  of  title  of  PCB 
waste  relates  to  a  person  becoming  a 
commercial  storer  of  PCB  waste.  The 
following  example  illustrates  the 
clarification.  If  a  facility  that  generates 
and  stores  its  own  waste  (e.g., 
transformers)  is  sold  (or  the  title 
otherwise  changes  ownership),  the  new 
owner  (or  holder  of  the  title)  does  not 
become  a  commercial  storer  of  PCB 
waste.  The  waste,  along  with  the 
facility,  is  now  owned  by  the  purchaser, 


which  is  storing  its  own  waste  and  is 
therefore  not  a  commercial  storer. 

Commenters  agreed  that  EPA  should 
add  a  non-liquid  quantity  below  which 
one  could  store  waste  generated  by 
others  without  needing  a  commercial 
storer  approval.  However,  some 
commenters  asked  EPA  to  clarify 
whether  one  could  store  less  than  500 
liquid  gallons  and  less  than  70  cubic 
feet  and  qualify  for  the  exemption.  This 
was  not  EPA's  intent.  One  is  excluded 
from  the  requirement  to  seek  a 
commercial  storer  approval  if  the  total 
volume  of  stored  waste  generated  by 
others  is  less  than  500  gallons  of 
material;  liquid  or  non-liquid. 
Accordingly,  to  set  a  uniform  standard, 
EPA  has  set  the  regulatory  cutoff  at  a 
total  combined  volume  of  500  gallons  of 
liquid  or  non-liquid  PCB-Contaminated 
material.  For  computation  of  non-liquid 
PCB  volume,  500  gallons  (U.S.)  equals 
approximately  1.89  cubic  meters. 

The  majority  of  other  comments 
requested  that  EPA  clarify  what  related 
companies  are  not  considered  to  be 
storing  others  waste.  Therefore,  EPA  has 
included  examples  of  related  companies 
in  the  definition  of  commercial  storage 
(see  §  761.3).  One  example  listed  in 
§  761.3  is  a  company  having  a  joint 
ownership  interest  in  a  facility  from 
which  PCB  waste  is  generated  (such  as 
a  jointly  owned  electric  power 
generating  station)  where  the  PCB  waste 
is  stored  by  one  of  the  co-owners  of  the 
facility.  The  participants  have  an 
undivided  ownership  interest  in  the 
entire  plant  (although  percentage  of 
ownership  may  differ)  and  one  of  them 
is  designated  and  responsible  for 
operating  the  facility.  This  operating 
entity  is  the  one  storing  the  waste.  The 
waste  is  jointly  owned  and  the  financial 
assurances  provided  by  the  ownership 
and  operating  agreements,  together  with 
the  responsible  nature  of  the  operating 
utility,  exempt  such  facilities  from  the 
need  to  seek  commercial  storage 
approval. 

Other  utilities  commented  that  they 
should  not  be  considered  commercial 
storers  of  PCB  waste  when  they  manage 
waste  generated  by  their  customers,  and 
that  requiring  them  to  seek  commercial 
storer  approval  impedes  them  from 
engaging  in  this  activity.  EPA  disagrees. 
It  assumes  that  the  utility  is  not  the 
transformer  owner,  for  example,  and 
would  be  storing  waste  generated  by 
others  in  this  scenario.  Utilities  wishing 
to  assist  customers  with  their  waste 
management  could  store  less  than  500 
gallons  of  liquid  or  non-liquid  waste  at 
any  time  or  act  as  a  transfer  facility, 
storing  the  waste  less  than  10 
consecutive  days,  and  not  have  to  seek 
commercial  storer  approval. 


2.  Clarification  of  exception  reporting. 
EPA  proposed  to  amend  §  761.215(b). 
(c),  and  (d),  which  discuss  when  a 
generator,  commercial  storer,  or 
disposer  must  submit  One-year 
Exception  Reports  to  the  EPA  Regional 
Administrator.  Currently,  a  disposer  is 
required  to  submit  a  One-year  Exception 
Report  if:  (i)  The  PCB  waste  is  received 
on  a  date  more  than  9  months  after  it 
was  removed  from  service  for  disposal 
as  indicated  on  the  manifest,  and  (ii)  the 
disposer  could  not  dispose  of  the  PCB 
waste  within  1  year  from  the  date  of 
removal  frt)m  service  for  disposal. 

A  generator  is  required  to  submit  the 
One- Year  Exception  Report  when  the 
generator  has  not  received  a  copy  of  the 
manifest  with  the  hand-written 
signature  of  the  owner  or  operator  of  the 
designated  facility  within  45  days  of  the 
date  the  waste  was  accepted  by  the 
original  transporter.  Also,  a  generator  or 
commercial  storer  who  manifests  PCBs 
or  PCB  Items  to  a  disposer  of  PCB  waste 
must  submit  the  Exception  Report 
when:  (i)  The  waste  was  transferred  to 
the  disposer  within  9  months  after 
removal  from  service  for  disposal  as 
indicated  on  the  manifest,  and  (ii)  the 
generator  or  commercial  storer  has  not 
received  within  13  months  after  the  date 
of  removal  for  disposal  a  Certificate  of 
Disposal  (CD)  or  it  receives  the  CD, 
which  indicates  that  the  waste  was 
disposed  more  than  1  year  after  it  was 
removed  from  service  for  disposal. 

The  regulations  do  not,  however, 
indicate  when  the  disposer,  commercial 
storer,  or  generator  has  to  submit  the 
One-year  Exception  Report  to  the  EPA 
Regional  Administrator.  EPA  proposed 
to  amend  §  761.215(b),  (c),  and  (d)  to 
require  that  the  disposer,  commercial 
storer,  or  generator  submit  the  report  to 
the  EPA  Regional  Administrator  no  later 
than  30  days  from  the  discovery  of  the 
passage  of  the  regulatory  deadlines. 

Commenters  generally  disfavored 
exception  reporting,  but  did  not  oppose 
EPA's  proposal  if  EPA  maintains  the 
requirement  to  submit  exception 
reports.  However,  most  felt  that  45  or  60 
days  was  a  more  appropriate  timeframe. 
EPA  is  not  changing  its  requirement  to 
submit  exception  reports  under 
§  761.215  due  to  their  usefulness  as  an 
enforcement  tool,  but  is  adding  a  45-day 
submission  timeframe  to  §  761.215(b), 
(c),  and  (d)  for  submission  of  the  report 
to  the  EPA  Regional  Administrator. 

3.  Timing  for  submission  of  the 
certificate  of  disposal.  Section 
761.218(b)  requires  the  owner  or 
operator  of  a  disposal  facility  to  send  a 
Certificate  of  Disposal  (CD)  to  the 
generator  indicated  on  the  manifest  that 
accompanied  the  shipment  of  PCB 
waste  to  the  disposal  facility,  within  30 
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days  after  disposal  of  the  PCB  waste 
identified  on  the  manifest  was 
completed.  Section  761.215(d)(2) 
indicates  that  a  generator  or  commercial 
storer  should  submit  a  One-year 
Exception  Report  to  the  EPA  Regional 
Administrator  when  the  CD  is  not 
received  from  the  disposer  within  13 
months  from  the  date  of  removal  from 
service  for  disposal  (DORFSFD). 

EPA  clarifies  that  there  may  be 
different  DORFSFD  dates  for  different 
individual  items  on  any  given  manifest. 
This  means  that  some  items  listed  on 
the  manifest  will  need  to  be  disposed  of 
earlier  than  others  to  meet  the  1-year 
time-limit  for  storage  and  disposal. 
Therefore,  there  will  also  be  different 
CDs  associated  with  those  different 
disposal  dates  (unless  the  entire 
shipment  Usted  on  the  manifest  is 
disposed  of  before  the  1-year 
anniversary  of  the  item  with  the  earliest 
EXDRFSFD).  EPA  proposed  that  the 
generator  may  either  submit  more  than 
one  manifest  per  shipment  based  on 
whether  there  are  different  DORFSFDs 
for  the  items  in  the  shipment  or  attach 
a  continuation  sheet  to  reflect  the 
different  DORFSFDs.  EPA  wants  to 
make  clear  that  it  is  not  appropriate  to 
base  disposal  on  the  manifest  item  with 
the  latest  DORFSFD,  or  to  send  the  CD 
based  on  that  item. 

Commenters  generally  opposed  the 
concept  of  preparing  multiple  manifests 
or  CD's.  EPA  agrees  that  multiple 
manifests  or  CDS  may  be  overly 
burdensome  and  is  not  specifically 
requiring  either  one  in  this  final  rule. 
EPA  is  adding,  however,  language  to 
§  761.218(b)  indicating  that  a  CD  must 
be  sent  to  the  generator  within  30  days 
of  the  date  that  disposal  of  each  item  of 
PCB  waste  identified  on  the  manifest 
was  completed.  Generators  and 
disposers  may  work  out  the  details  on 
how  best  to  meet  this  requirement. 

4.  Applicability  of  manifesting 
requirements.  EPA  proposed  to  amend 
§  761.207(j),  which  describes  what 
wastes  are  subject  to  the  manifesting 
requirements  based  on  PCB 
concentration  and  whether  dilution  has 
occurred.  The  section  now  states  that  if 
the  waste  contains  less  than  50  ppm 
PCBs,  but  comes  from  a  source  that 
contained  greater  than  or  equal  to  50 
ppm  PCBs,  it  is  subject  to  the 
manifesting  and  disposal  requirements. 
Cited  as  an  example  is  PCB  spill 
cleanup  material  containing  less  than  50 
ppm  when  the  spill  involved  material 
containing  greater  than  or  equal  to  50 
ppm. 

Proposed  §  761.207(j)  specified  that 
there  would  be  no  manifest  requirement 
for  material  currently  below  50  ppm 
that  derives  from  pre-April  18,  1978 


spills  of  any  concentration,  or  pre-July 
2, 1979  spills  less  than  500  ppm.  This 
is  because  (i)  the  material  "as  found"  is 
below  the  regulatory  threshold  that 
would  subject  it  to  the  disposal 
requirements  of  40  CFR  part  761, 
subpart  D,  and  (ii)  the  original  spilled 
material  was  below  or  not  subject  to 
those  disposal  requirements  at  the  time 
of  the  original  spill. 

In  addition,  the  manifest  requirement 
does  not  apply  to  material  derived  from 
spills  that  have  been  decontaminated  in 
accordance  with  EPA's  spill  cleanup 
policies  (40  CFR  part  761,  subpart  G).  In" 
other  words,  material  containing  PCBs 
that  has  been  decontaminated  to  a  level 
below  50  ppm  would  not  be  treated  as 
if  it  contained  greater  than  or  equal  to 
50  ppm  PCBs  for  disposal  purposes,  and 
could  be  disposed  of  in  a  municipal 
landfill  or  by  other  non-PCB  disposal 
methods.  This  position  is  consistent 
writh  EPA's  regulations  that  permit 
material  contaminated  as  the  result  of  a 
PCB  spill  to  be  distributed  in  commerce 
if  it  is  decontaminated  in  accordance 
with  the  applicable  spill  cleanup 
pohcies  (see  40  CFR  761.20(c)(5)). 

EPA  received  no  negative  comments 
on  the  proposed  amendment  to 
§  761.207(j),  and  is  finalizing  it  as 
proposed.  Commenters  did  ask  how  to 
tell  whether  a  pre-78  spill  was  originally 
<50  ppm  PCBs  when  the  original  source 
of  the  spill  is  not  known  and  test  results 
at  the  spill  site  all  show  levels  <50  ppm 
PCBs.  Since  prior  to  1978  there  were  no 
PCB  regulations  addressing  anti- 
dilution, any  pre-78  spill  that  is  found 
and  tested  to  be  less  than  50  ppm  may 
be  treated  at  the  concentration  found, 
without  determining  whether  the 
spilled  material  originally  contained 
PCBs  at  greater  than  or  equal  to  50  ppm 
PCBs. 

5.  Re  notification:  changes  in  facility 
operations.  Sections  761.202  and 
761.205  discuss  who  must  obtain  an 
EPA  ID  number  and  how  to  do  so  using 
EPA  Form  7710-53.  EPA  clarifies  that 
when  a  facility  has  previously  notified 
the  Agency  of  its  PCB  waste  handling 
activities  using  EPA  Form  7710-53  and 
those  activities  change  (e.g.,  the  owner 
or  operator  of  the  facility  notified  EPA 
as  a  commercial  storer  and  now  wants 
to  engage  in  the  transport  of  PCB  waste, 
or  notified  as  a  transporter  and  a 
commercial  storer  but  no  longer  wishes 
to  engage  in  the  activity  of  transporting 
PCB  waste,  or  the  facihty  has  changed 
its  physical  location),  the  notifier  must 
resubmit  EPA  Form  7710-53  to  reflect 
those  changes.  It  will  help  EPA  process 
the  form  if  the  form  or  cover  letter 
indicates  that  it  is  a  resubmission  based 
on  changes  in  facility-operations  and 
not  a  new  submission. 


EPA  proposed  to  add  this 
resubmission  requirement  for  EPA  Form 
7710-53  to  new  §  761.205(1).  EPA 
proposed  that  the  resubmission  be 
submitted  to  EPA  no  later  than  5 
working  days  after  the  change  was 
made. 

Some  commenters  opposed  having  to 
renotify  if  the  facility  location  changed, 
others  thought  renotification  was 
appropriate  only  when  the  facility 
ceased  its  waste  handling  activities,  and 
still  others  thought  it  was  inappropriate 
to  notify  when  the  facility  ceased  its 
PCB  waste  handling  activities.  For  EPA 
to  effectively  track  the  number  and  type 
of  PCB  waste  handlers,  it  must  know 
whether  a  facility  has  ceased  operation 
or  moved.  EPA  is  finalizing  this 
amendment  as  proposed  with  one  minor 
change;  the  time  to  renotify  is  30  days, 
rather  than  5  days  as  proposed. 

In  addition,  high  efficiency  boilers 
and  scrap  metal  recovery  ovens/smelters 
that  bum  regulated  PCBs  must  now 
notify  EPA  using  Form  7710-53 
pursuant  to  761.205  (see  Unit  IV.E.3.  of 
this  preamble  for  further  discussion). 

6.  Transfer  of  ownership  of 
commercial  storage  facilities.  EPA 
proposed  to  add  paragraph  (j)  to 
§  761.65  on  the  procedures  and  timing 
for  transferring  ownership  of  a 
commercial  storage  facihty.  The  timing 
and  procedures  would  apply  to  facilities 
with  either  interim  or  final  approval. 

Existing  commercial  storage  facihties 
had  until  August  2.  1990,  to  submit  a 
completed  apphcation  to  EPA  and 
receive  interim  status  to  operate  until 
the  application  was  formally  approved 
or  denied.  Existing  §  761.65(d)(3) 
describes  the  information  that  must  be 
in  the  application,  such  as  a  closure 
plan,  closure  cost  estimate,  and 
financial  assurance  for  closure.  The 
N&M  rule  did  not,  however,  discuss 
procedures  and  criteria  fortransferring 
ownership  of  a  facility  (as  is  the  case 
under  the  RCRA  regulations  at  40  CFR 
270.72(a)(4)).  In  the  NPRM.  EPA 
solicited  comments  on  recognizing  the 
transfer  of  interim  status  or  final 
approval  for  commercial  storage 
facilities  if  all  the  following  conditions 
were  met: 

(i)  The  transferee  demonstrated  it  had 
established,  by  the  date  of  transfer, 
financial  assurance  for  closure  pursuant 
to  §  761.65(g)  using  a  mechanism 
effective  as  of  the  date  of  final  approval. 
This  would  assure  that  there  would  be 
no  lapse  in  financial  assurance  for  the 
transferred  facility. 

(ii)  The  transferee  submitted  a  new 
and  complete  application  for  final 
storage  approval. 

(iii)  Any  significant  deficiencies  (e.g.. 
technical  operations,  closure  plans,  cost 
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estimates)  that  EPA  had  identified  in  the 
application  of  the  transferor,  were 
resolved  in  the  new  application  by 
either  the  transferor  or  by  the  transferee. 

The  new  application  would  also  have 
to  include  all  the  elements  listed  in  40 
CFR  761.65(d)(3).  Before  the  transfer  of 
interim  status  or  final  approval  could 
occur,  EPA  would  have  to  review  the 
new  application  and  deem  it 
"complete."  i.e.,  all  the  required 
elements  were  included  in  the 
application.  The  application  would  also 
have  to  correct  any  significant 
deficiencies  previously  identified.  EPA 
would  reserve  the  right  to  deny  the 
transfer  of  the  interim  approval  status  or 
final  approval  if  upon  review  of  the  new 
application,  EPA  determined  that  the 
transferee  was  not  qualified  or  was 
unable  or  unwilling  to  achieve  and 
maintain  its  operations  in  compliance 
with  TSCA  and  the  PCB  rules.  In 
addition,  a  determination  by  the  EPA 
Regional  Administrator  that  the  transfer 
of  interim  status  or  final  approval  could 
occur  would  not  be  determinative  of  the 
final  decision  that  would  be  made 
regarding  the  commercial  storage 
application.  EPA  would  also  reserve  the 
right  to  deny  any  subsequent  transfer 
request  respecting  a  particular  facility  if 
EPA  believed  that  the  transfer  was 
undertaken  to  avoid  the  requirement  of 
seeking  a  final  commercial  storage 
approval. 

The  requirements  described  above 
would  have  to  be  met  before  EPA  would 
recognize  the  transfer  of  interim  status. 
For  example.  Company  "X"  is  interested 
in  acquiring  ownership  of  Company 
"Y,"  which  has  interim  status  to  operate 
as  a  commercial  storer  of  PCB  waste.  If 
EPA  does  not  recognize  the  transfer  of 
interim  status  before  Company  "X" 
takes  legal  title  to  the  facility  from 
Company  "Y."  Company  "X"  may  be  in 
violation  of  the  commercial  storage 
regulations  because  it  did  not  have 
interim  status  to  operate  at  the  time  it 
took  legal  title. 

To  facilitate  ownership  transfer,  EPA 
also  solicited  comments  on  whether  a 
"new"  application  is  necessary.  If.  for 
example,  the  transferee  accepted  the 
contents  of  the  old  application,  the  only 
parts  that  would  have  to  be  amended 
(excluding  any  deficiencies  that  have 
yet  to  be  corrected)  would  be  the 
financial  assurance  for  closure,  a  new 
list  of  principals  and  key  employees, 
and  the  compliance  history  of  any 
business  with  which  those  individuals 
had  been  affiliated  in  the  preceding  5 
years.  This  submission  of  an  "amended" 
application  would  save  the  transferee 
and  the  EPA  time  and  money. 

Commenters  agreed  that  it  should  not 
be  necessary  to  submit  an  entirely  new 


application.  Therefore,  in  today's  final 
rule  the  transferee  may  submit  a 
complete  amended  application 
including  the  parts  mentioned  above. 
Most  commenters  disagreed  with  the 
Agency's  position  that  any  deficiencies 
identified  in  the  original  application 
would  have  to  be  resolved  before  EPA 
would  recognize  the  transfer.  They  felt 
they  should  be  able  to  obtain  the 
previous  owner's  status  without  having 
to  resolve  any  discrepancies  or  be 
allowed  to  establish  a  compliance 
schedule  to  resolve  the  deficiencies  in  a 
timely  manner. 

EPA  does  not  think  it  is  a  sound 
practice  to  allow  the  transfer  of 
ownership  of  a  commercial  storage 
facility  with  interim  status  to  a  new 
owner  when  there  are  deficiencies  in 
the  existing  application.  If  the 
deficiencies  identified  in  the  existing 
application  are  resolved  in  the  amended 
application  (i.e.,  the  transferee  will  be 
submitting  a  new  compliance  history  for 
new  princip>als  and  key  employees  or  a 
new  closure  plan),  then  EPA  will 
consider  the  discrepancy  in  the  original 
application  to  be  resolved  and  allow  the 
transfer.  The  Agency  may  still  find 
discrepancies  in  the  amended  portion  of 
the  transferee's  application  and  these 
would  have  to  be  resolved  before  the 
facility  was  granted  final  commercial 
storage  approval. 

Many  commenters  wanted  an 
established  timeframe  by  which  EPA 
must  notify  the  transferee  of  approval  or 
denial  of  the  transfer  request.  In  today's 
final  rule,  EPA  will  provide  a  written 
decision  on  whether  it  will  recognize 
the  transfer  of  ownership  of  the  facility 
within  90  days  of  receipt  of  the 
complete  application. 

7.  Modifications  to  storage  facilities. 
Section  761.65(e)(4)  discusses  when  a 
commercial  storage  facility  must  submit 
a  request  to  EPA  for  a  modification  to 
its  storage  approval  to  amend  its  closure 
plan.  In  the  NPRM,  EPA  proposed  a 
similar  requirement  for  revising  the 
financial  assurance  for  closure  when 
there  are  modifications  to  the 
commercial  storage  facility,  for  example, 
where  the  facility  is  enlarged  and  the 
maximum  inventory  of  waste  increases 
sufficiently  to  warrant  an  increase  to  the 
financial  assurance  mechanism.  EPA 
proposed  to  add  §  761.65(g)(9)  to  require 
that  when  a  modification  to  the  storage 
facility  warrants  establishing  a  new 
financial  assurance  mechanism  or 
amending  the  existing  one,  the  owner  or 
operator  must  have  done  so  no  later 
than  30  days  after  the  EPA  Regional 
Administrator  (or  Director,  National 
Program  Chemicals  Division)  is  notified 
that  the  modification  is  complete,  but 
before  the  use  of  the  modified  portion 


of  the  facility.  In  addition,  EPA 
proposed  that  the  EPA  Regional 
Administrator  (or  Director,  National 
Program  Chemicals  Division)  would 
have  to  be  notified  in  waiting  no  later 
than  7  days  after  the  modification  to  the 
facility  is  complete. 

Commenters  requested  that  EPA 
clarify  what  percentage  increase  in 
storage  capacity  would  trigger  the  need 
for  a  new  or  amended  financial 
assurance  mechanism.  If  the 
modification  results  in  any  increase  in 
the  maximum  storage  capacity  indicated 
in  the  permit,  an  amendment  to  the 
financial  assurance  mechanism  is 
required  to  address  the  added  waste 
inventory. 

In  today's  final  rule.  EPA  amended 
proposed  §  761.65  by  replacing  the 
phrase  "Regional  Administrator  (or 
Director.  National  Program  Chemicals 
Division)"  with  "Director  of  the  Federal 
or  State  issuing  authority"  to  reflect  the 
possibility  that  the  permit  may  have 
been  issued  under  another  authority  but 
recognized  under  a  TSCA  PCB 
Coordinated  Approval  (see  §  761.77). 

EPA  also  changed  the  timeframe  in 
which  the  f)ermitting  authority  must  be 
notified  of  the  completion  of  the  facility 
modification  from  7  to  30  days. 

8.  Clarification  of  which  disposers 
must  submit  annual  reports.  Section 
761.180(b)(3)  requires  that  each  owner 
or  operator  of  a  PCB  disposal  or 
commercial  storage  facility  submit  an 
annual  report,  summarizing  the  records 
and  annual  document  log  maintained 
under  §  761.180(b)(1)  and  (b)(2),  to  the 
EPA  Regional  Administrator  of  the  EPA 
Region  in  which  the  facility  is  located 
by  July  15  of  each  year.  Sections 
761.180(b)(1)  and  (b)(2)  require  that 
information  obtained  from  manifests 
that  are  generated  or  received  by  the 
facility  be  recorded.  If  a  disposal  facility 
disposed  of  only  its  own  waste  and. 
therefore,  never  received  or  generated  a 
manifest,  it  still  has  to  prepare  an 
annual  document  log  under 
§  761.180(b)(2)(iii).  Examples  of  such 
facilities  include  high  efficiency  boilers 
at  §  761.71;  and  facilities  conducting 
decontamination  under  §  761.79. 

EPA  clarifies  that  "disposers  of  PCB 
waste,"  as  defined  at  §  761.3,  who 
dispose  of  their  own  waste  must  submit 
an  annual  report.  Therefore,  EPA 
proposed  to  amend  §  761.180(b)(3)  to 
state  that  a  disposer's  obligation  to 
submit  an  annual  report  is  based  on  the 
act  of  disposing  of  PCB  waste  material 
and  not  whether  the  facility  received  or 
generated  manifests.  EPA  received  no 
negative  comments  on  the  proposal  and 
is  finalizing  it  as  proposed. 

9.  Financial  assurance  mechanism: 
corporate  guarantee.  EPA  proposed  to 
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reference  40  CFR  264.143(0(10)  of  the 
RCRA  financial  assurance  regulations 
(57  PR  42832,  September  16,  1992)  to 
add  an  additional  financial  assurance 
mechanism  for  PCB  commercial  storage 
facility  closure.  This  mechanism  allows 
the  corporate  guarantor  to  be  the  direct 
or  higher-tier  parent  corporation  of  the 
owner  or  operator:  a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator;  or 
a  firm  with  a  substantial  business 
relationship  with  the  owner  or  operator 
of  the  commercial  storage  facility.  EPA 
proposed  to  add  this  mechanism  as 
§  761.65(g)(7)  and  redesignate  existing 
(g)(7)  as  (g)(8).  The  proposal  met  with 
no  negative  comments  and  is  finalized 
as  proposed. 

10.  Clarification  of  the  term  "facility." 
In  the  NPRM,  EPA  solicited  comments 
on  the  need  to  clarify  the  terms 
"facihty"  and  "facilities."  The  terms  arg 
used  in  different  contexts  throughout  40 
CFR  part  761.  EPA's  impetus  for  raising 
this  issue  came  from  reviewing  the  PCB 
Notification  and  Manifesting  rule 
preamble  (54  FR  52716,  52722,  column 
2).  That  preamble  discussion  focusses 
on  the  requirement  for  generators  with 
on-site  storage  facilities  to  notify  the 
Agency  of  their  PCB  waste  handling 
activities.  The  first  two  sentences  in  the 
last  paragraph  read.  "In  submitting  their 
notifications  to  EPA,  members  of  this 
class  of  generator/storer  will  submit  a 
notification  form  for  each  of  their 
storage  areas  that  is  subject  to  §  761.65. 
EPA  will  issue  a  imique  identification 
number  to  each  notifying  storage 
facility,  and  this  identification  number 
will  correspond  to  the  physical  location 
of  the  facility." 

Here  the  terms  "storage  area"  and 
"storage  facility"  are  used 
interchangeably  to  mean  all  structures 
on  contiguous  land  or  spyecified 
property,  as  opposed  to  a  particular 
building,  structure,  cell,  or  unit.  EPA 
did  not  intend  to  require  notification  for 
each  storage  unit  on  a  contiguous  piece 
of  property,  which  would  result  in 
multiple,  individual  identification 
numbers  for  that  property.  A  facility  on 
a  contiguous  piece  of  property, 
regardless  of  the  number  of  storage  areas 
or  units,  need  only  notify  once. 
Therefore,  in  this  instance,  the  term 
facility  means  all  contiguous  land  and 
structures  used  for  the  storage  of  PCB 
waste. 

In  other  sections  of  the  PCB 
regulations,  however,  the  term  "facility" 
means  an  individual  unit  or  structure. 
For  example,  §  761.65(b)(1)  states  that  a 
facility  used  for  the  storage  of  PCBs  and 
PCB  Items  shall  have  an  adequate  roof, 
walls,  and  floor;  continuous  curbing 
with  a  minimum  6  inch  high  curb;  no 


fioor  drains  or  expansions  joints,  etc.; 
and  shall  not  be  located  at  a  site  below 
the  100-year  fiood  water  elevation.  It  is 
clear  in  this  instance,  that  EPA  is  not 
referring  to  a  contiguous  piece  of 
property,  but  to  an  individual  structure 
or  unit. 

In  most  of  40  CFR  part  761,  the  term 
"facility"  refers  to  a  contiguous  piece  of 
property  including  the  structures  or 
individual  storage  or  disposal  units. 
There  are,  however,  10  or  so  places  in 
the  PCB  regulations  where  the  term 
"facility"  refers  only  to  the  individual 
unit  or  structure.  In  these  10  places, 
EPA  proposed  to  delete  the  term 
"facility"  and  insert  a  term  whose 
definition  will  best  represent  the 
Agency's  intent  (i.e.,  an  individual  unit, 
structure,  or  building).  EPA  solicited 
comments  on  the  most  appropriate  term 
to  convey  this  meaning.  For  purposes  of 
this  final  rule,  the  term  "unit"  will  be 
used  to  indicate  this  change  in  the 
regulatory  text.  The  terra  "unit" 
includes  structures  that  meet  the  design 
criteria  of  §  761.65(b)  and  any  functional 
equivalent  recognized  by  the  EPA 
Regional  Administrator  under  §  761.77. 
EPA  has  added  definitions  of  "unit"  and 
"facility"  to  §761.3  of  today's  final  rule. 

11.  Notification  by  transporters.  EPA 
wishes  to  clarify  the  status  of 
subcontractors  and  permanently  leased 
operators  under  the  manifesting  and 
notification  regulations.  The  issue  is 
whether  a  person  who  owns  and 
operates  a  vehicle  that  is  leased  to  a 
motor  carrier  and  is  being  used  to 
transport  PCB  waste  must  obtain  an  EPA 
Identification  number  or  may  use  the  ID 
number  issued  to  the  motor  carrier. 

EPA's  PCB  regulations  generally 
require  any  person  who  is  transporting 
PCB  waste  to  have  an  EPA  ID  number. 
Specifically,  40  CFR  761.202(b)(2)  states 
that  a  transporter  of  PCB  waste  shall  not 
transport  PCB  waste  without  having 
received  an  EPA  ID  number  from  EPA, 
or  deliver  PCB  waste  to  transporters, 
disposers,  or  commercial  storers  that 
have  not  received  an  EPA  ID  number.  A 
"Transporter  of  PCB  Waste"  is  defined 
at  §  761.3  to  mean  "any  person  engaged 
in  the  transportation  of  regulated  PCB 
waste  by  air.  rail,  highway,  or  water  for 
purposes  other  than  consolidation  by  a 
generator."  Section  761.3  defines  a 
"Person"  to  mean  "any  natural  or 
judicial  person  including  any 
individual,  corporation,  partnership,  or 
association;  any  State  or  political 
subdivision  thereof;  any  interstate  body; 
and  any  department,  agency,  or 
instrumentality  of  the  Federal 
Government."  " 

Generally,  EPA  has  interpreted  these 
rules  to  require  an  EPA  ID  number  for 
the  person  who  is  ultimately 


responsible  for  transporting  the  waste, 
but  not  for  employees  of  that  person. 
Thus  a  corporation  that  is  transporting 
PCB  waste  would  be  the  "Transporter  of 
PCB  Waste"  and  would  have  to  obtain 
an  ID  number.  Corporate  employees 
who  physically  drive  the  trucks  that 
contain  the  waste  would  use  the 
corporate  ID  number  rather  than  obtain 
their  own.  This  approach  is  illustrated 
by  EPA  Form  7710-53,  "NotificaUon  of 
PCB  Activity,"  which  requires 
notification  on  behalf  of  facilities,  not 
individual  employees.  Similarly,  the 
Uniform  Hazardous  Waste  Manifest. 
EPA  Form  8700-22.  used  under  subpart 
K  associates  the  EPA  ID  number  with 
the  company  name  (Items  no.  5  through 
9). 

In  contrast,  an  individual  who  owns 
and  operates  his  or  her  own  truck  as  an 
independent  PCB  waste  hauler,  rather 
than  as  an  employee,  is  the  person 
ultimately  responsible  for  moving  the 
waste.  Such  a  person  is  a  "Transporter 
of  PCB  Waste"  and  is  required  to  obtain 
his  or  her  ov*m  unique  EPA  ID  number. 

In  some  situations,  however,  the 
owner/operator  is  driving  the  vehicle 
under  a  lease  to  another  person,  and  is 
no  longer  operating  with  complete 
independence.  The  preamble  to  the 
proposed  rule  (59  FR  62841)  noted  that 
EPA  interpreted  the  regulations  to 
require  a  separate  EPA  ID  number  for 
individual  owner/operators  even  if  they 
had  permanently  leased  their  vehicles  to 
a  second  person.  EPA  did  not  allow  an 
owner/operator  to  use  the  second 
person's  EPA  ID  number,  based  on  the 
rationale  that  the  owner/operator  was 
operating  independently  and  was  not 
part  of  the  entity  that  had  been  granted 
the  EPA  ID  number. 

Commenters  questioned  the  merit  of 
this  interpretation.  The  commwiters 
noted  that  under  certain  leases,  the 
control  of  a  motor  carrier  over  a  leased 
vehicle  and  its  owner/operator 
approximates  the  control  of  an  employer 
over  an  owned  vehicle  and  its  employee 
operator.  Under  such  a  lease,  the  motor 
carrier  exercises  control  over  the  vehicle 
and  driver,  and  is  legally  responsible  for 
maintaining  vehicle  records  and  for 
insuring  the  vehicle.  The  motor  carrier 
is  also  liable  for  the  owner/operator's 
actions  on  the  road,  including 
Department  of  Transportation  (DOT) 
violations  and  any  accidents  or  releases 
of  hazardous  materials. 

Comments  also  detailed  how  motor 
carriers  are  regulated  under  DOT/ 
Interstate  Commerce  Commission  (ICC) 
rules.  Comments  noted  that  DOT/ICC 
regulations  do  not  compel  a  motor 
carrier  to  own  vehicles;  rather,  they  may 
lease  vehicles,  either  from  a  leasing 
company  or  from  individuals  who  own 
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and  operate  their  own  vehicle.  For 
purposes  of  DOT/ICC  regulations,  once 
a  vehicle  is  leased  by  a  motor  carrier, 
that  vehicle  is  under  the  control  of  the 
motor  carrier,  and  the  owner/operator  is 
no  longer  regulated  as  an  independent 
entity.  The  vehicle  is  then  considered 
part  of  the  motor  carrier's  fleet,  and  it 
must  be  identified  with  the  motor 
carrier's  ICC.  EXDT,  or  State 
identification  numl)er.  In  addition,  for 
DOT  and  ICC  purposes,  the  motor 
carrier  is  the  legal  entity  responsible 
and  liable  for  the  actions  of  the  leased 
vehicle  and  its  owner/operator. 

In  consideration  of  these  comments. 
EPA  believes  it  is  appropriate  to  modify 
its  interpretation  of  the  regulation  that 
requires  a  Transporter  of  PCB  Waste  to 
obtain  an  EPA  ID  number.  The  owner/ 
operator  of  a  vehicle  may  utilize  the 
EPA  ID  number  of  a  motor  carrier  while 
moving  PCB  waste  in  that  vehicle 
provided  the  vehicle  is  leased  to  a  motor 
carrier  and.  under  the  terms  of  the  lease, 
the  motor  carrier  has  exclusive 
possession,  control,  and  use  of  the 
vehicle  and  assumes  complete 
responsibility  and  liability  for  the 
operation  of  the  vehicle  while  it  is  being 
used  under  the  lease.  An  example  of 
such  a  lease  is  one  complying  with  the 


ICC  regulations  at  49  CFR  part  1057, 
subpart  B.  Alternatively,  the  owner/ 
operator  may  use  his  or  her  own  EPA 
identification  number.  This 
interpretation  supersedes  the  earlier 
interpretation  published  in  the 
proposed  rule  preamble  at  59  FR  62841. 

12.  Verification  of  a  RCRA 
identification  number  for  use  for  PCB 
waste  handling  activities  under  TS.CA. 
The  current  PCB  regulations  require  that 
when  a  person  has  a  RCRA 
identification  number  and  wishes  to 
engage  in  PCB  waste  handling  activities. 
the  person  must  submit  the  Notification 
of  PCB  Activity  Form  (EPA  Form  7710- 
53)  and  have  their  RCRA  identification 
number  verified  in  writing  before  the 
person  engages  in  certain  PCB  waste 
handling  activities.  Due  to  delays  in 
verifying  existing  RCRA  numbers,  a 
notifier  may  use  their  RCRA 
identification  number  prior  to  receipt  of 
written  verification  from  EPA  once  the 
notifier  has  confirmed  that  EPA  is  in 
receipt  of  their  PCB  notification  form. 
Confirmation  of  receipt  of  the  form  may 
be  accomplished  by  submitting  it 
through  the  U.S.  mail-return  receipt 
requested,  telephoning  to  confirm 
receipt  of  mail  or  facsimile,  commercial 
overnight  carrier's  delivery  verification 


processes,  or  any  other  manner  in  which 
the  submitter  can  demonstrate  that  the 
form  was  received  by  EPA 
Headquarters.  Written  verification  that 
the  RCRA  identification  number  may  be 
used  for  TSCA  PCB  waste  handling 
activities  will  follow. 

V.  Chart  of  Marking  and  Recordkeeping 
Requirements  and  EPA  Forms 

The  following  chart  clarifies  the 
marking  and  recordkeeping  provisions 
of  40  CFR  part  761,  amended  to  reflect 
today's  final  rule.  Annual  recordkeeping 
requirements  are  highlighted  with  an 
asterisk.  Ml  refers  to  the  large  PCB  marit 
as  defined  at  §  761.45.  This  chart  is 
included  as  an  informal  reference  guide 
only  and  is  not  a  complete  statertient  of 
all  applicable  requirements.  Readers 
must  refer  to  the  actual  regulations  at  40 
CFR  part  761  for  specific  legal 
requirements. 

The  PCB  Transformer  Registration 
Form.  EPA  Form  7720-12.  discussed  at 
Unit  rV.B.3.a.,  and  the  revised 
Notification  of  PCB  Activity  Form,  EPA 
Form  7710-53,  discussed  at  various 
units  of  this  preamble,  are  reproduced 
here  for  the  convenience  of  and  use  by 
the  regulated  community. 


PCB  Marking  and  Recordkeeping  Requirements 


Regulated  Items 

Marking  Requirements 

In-Service  Records 

Disposal  and  Storage-for-Disposal 
Records 

PCB  Containers 

Ml 

-Total  Kg  weight  of  all  containers* 
-Descnption  of  contents' 

-Date  container 

-Senal  or  I.D.  number  * 

-Kg  weight  of  each' 

-Description  of  contents* 

-Dates    (or:    removal;    traa«Jport; 

disposal' 
-Total  number  &  Kg  weight* 

PCB  Anide  Containers 

Ml 

-Total  Kg  weight  of  all  containers' 
-Descnption  of  contents* 

-Date  container 

-Serial  or  ID.  number* 

-Kg  weight  of  each* 

-Descnption  o(  contents' 

-Dates    for:    removal;    transport; 

disposal' 
-Total  number  &  Kg  weight* 

PCB  Transformers 

Ml 

Ml  or  approved  mark  on  access 
to  unit  (e.g.,  vault  doors) 

-Total  numtjer  of  units* 
-Total  Kg  weight* 
-Inspection  and  maintenance 
-Registration  with  EPA 
-Record  of  sale 

-Date  article 

-Sena!  or  I.D.  numtjer* 

-Kg  of  fluid  in  each' 

-Dates    for:     removal;    transport; 

disposal' 
-Total  number  &  Kg  weight* 

PCB  Large  High  or  Low  Voltage 
Capacitors 

Ml  on  unit  or  on  protected  loca- 
tion 

-Total  numt)er*  (protected  kxation 

records  if  applicable) 
-Record  of  sale 

-Date  article 

-Serial  or  I.D.  number* 

-Kg  of  fluid  in  each* 

-Dates    for:     removal;    transport; 

disposal' 
-Total  number  &  Kg  weight* 

PCB  Small  Capacitors 

** 

Natural  Gas 
sors,  Appi 
pressor  sys 

Bulk  PCB  wa 


Storage  area 


Transport  vet 


•  Annual  re 

"  Manufac 

PCBs"  label  i 
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PCS  Marking  and  Recordkeeping  Requirements — Continued 


* 

Regulated  Items 

Maricing  Requirements 

In-Service  Records 

Disposal  and  Storage-for-Disposal 
Records 

PCB-Contaminated          Electrical 
Equipment 

Not  required 

-Record  of  sale 

Not  required  (once  drained) 

PCB  Equipment  ttiat  contains  PCS 
Large  Capacitors  or  PCB  Trans- 
lomiers 

Ml 

Records  required  for  PCB  Large 
Capacitors  or  PCB  Transform- 
ers 

Records  required  for  PCB  Large 
Capacitors  or  PCB  Transfomv 
ers 

Natural  Gas   Pipelines,   Compres- 
sors.   Appurtenances    Air    com- 
pressor systems  (>?ppm) 

Ml  on  atx)ve  ground  sources  of 
PCB  liquids  >50  ppm 

' 

Bulk  PCB  waste 

Ml  on  container 

-Kg  weight/quantity  dates  of  each 
batch  tn  or  out.  Also  disposition 
of  each  batch  out. 

-TotarKg  weight 

Storage  areas 

Ml 

-Annual  records  as  required  under 

§761.180 
-Records  of  attempts  to  compty 

with  1  -year  limit  (if  necessary) 

Transport  vehicles 

Ml  i1  contains  a  PCB  Transformer 
or  45kg  liquid  PCBs 

PCB  motors,  hydraulic  and  heat- 
transter  systems 

Ml  (^k>te:  use  of  these  items  no 
tonger  authorized) 

■  Annual  reporting  requirement. 

Manufacturers  are  required  to  mark  non-PCB  Large  Low  Voltage  capacitors,  small  capacitors,  and  fluorescent  light  t>allasts  with  a  "No 
PCBs"  lat>el  until  7/1/98. 
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USE  PA 


United  Smcs 
Eaviroanieatal  PrMectmo  A^cocy 

Washington,  DC   20460 


Form  Approved 
OMB  No  2070-0112 


Notification  of  PCB  Activity 


RetunTo: 


Fibers  ft  Ogarici  Branch  (7404) 
Office  of  Pollution  Prcventioo  ft  Toxics 
VS.  EnviroomentaJ  Protectioo  AgeiKv 
401  M  Street,  S.W 
Washingtoo,  DC  20460 


I.  None  ot  Faobly 


For  Officiml  Uic  Oaly 


Name  of  Owner  Facility 


3.  Facility  Mailios  Addraa  (Street  or  PO  Box,  City,  SiMe,  ft  Zip  Code)  4.  Location  of  Facility  (Na  Street.  Qty.  Stale,  ft  Zip  Code) 


2.  EPA  Ukotificatioo  Number ,«  i    »    >  i    i  tii) 


S.  InsuilaQoo  Comact  (Name  and  Title) 


Teicpbooe  Number  lArea  Code  and  Number) 


6.  Type  of  PCB  Activity  (Mak  'X'  in  appropriate  box.  See  Instnictioaa. 

11  A.  Gcooaor  woimm  aonac  bcilny       \_^    B.  Surar  iCommaaal) 

n  C.  TuMporw  Q   D.  KJiDnnautxHty 

LJ   E-  A^qrmnd  DnpuKr  Q    F.  Scnp  Meal  Recovery  C>>a*^niel»K. 

Hiid  EffloMcy  BoUan 


Certificatiao 


Under  civil  and  cnnunai  penalties  of  law  for  the  making  or  submission  of  false  or  fraudulent  statements 
or  representations  (18  U.S.C.  1001  and  15  U.S.C.  2615),  I  certify  that  the  information  contained  m  or 

accompanving  this  document  is  true,  accurate,  and  complete.  As  to  the  identified  section(s)  of  this 
document  for  wivich  I  cannot  personallv  venfv  truth  and  accuracy,  I  certify  as  a  company  official  having 
supervisory  responsibility  for  the  persons  who,  actmg  under  my  direct  instructions,  made  the  venfication 
that  this  information  is  true,  accurate,  and  complete. 


Sigoature 


Name  and  Official  Title  (Type  of  Print) 


Dale  Signed 


Paperwork  Reductioa  Act  Notice 

The  annual  public  burden  for  this  collection  of  information  is  estunated  to  average  1 .5  hours  per 
response    This  estimate  includes  time  for  reading  instructions,  searching  existing  data  sources, 
gathering  and  maintainmg  the  needed  data,  and  completing  and  revicwmg  collection  of  information, 
including  suggestions  for  reducmg  the  burden  to:   Director,  OPPE  Regulatory  Information  Division, 
U.S.  Environmental  Protection  Agency  (mail  code  Zl}""),  401  .M  Street,  S.W..  Washington,  D.C.  20460. 
Include  the  O.Vffi  number  identified  above  in  any  correspondence    Do  not  send  the  completed  form  to 
this  address.  The  actual  information  or  fonn  should  be  submitted  m  accordance  with  the  instructions 
accompanying  the  form,  or  as  specified  in  the  corresponding  regulations. 
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Item-by-Itcm  Instructions 
for  Completing  EPA  Form  7710-53 

Return  completed  form  to: 

Fibers  &  Organics  Branch  (7404) 
Office  of  Pollution  Prevention  &  Toxics 
U.S.  Environmental  Protection  AgCiKy 
401  M  Street,  SW 
Washington.  DC  20460 


No  infonnation  on  tfte  fonn  may  be  claimed  conndential. 

Type  or  print  in  black  ink  all  items,  except  Item  VII,  "Certification.' 
form  to  which  the  infonnation  on  the  separate  sheet  applies. 


If  you  must  use  additional  sheets,  indicate  cleariy  the  number  of  the  item  on  the 


Itta  I  —  NaMC  of  facility:  Enter  the  name  of  the  facility  and  the  name  of  the  owner  of  the  facility. 

Itca  2  -  EPA  idcDtifkatioa  aombcr  (if  already  asiif  ned  under  RCRA):   Enter  the  idenlificalion  number  the  facility  was  assigned  under  the 
RCRA  hazardous  waste  notification  regulations    If  no  identification  number  has  been  assigned,  leave  this  space  blank.  A  noiifier  may  use  their 
RCRA  Identification  number  prior  to  receipt  of  written  verification  from  EPA  once  they  have  confirmed  that  EPA  is  in  receipt  of  their  PCB 
notification  form    Confirmation  of  receipt  of  the  form  may  be  accomplished  by  submitting  it  through  the  US.  mail  -  return  receipt  requested, 
telephoning  to  confirm  receipt  of  mail  or  facsimile,  commercial  overnight  carrier's  delivery  verification  processes,  or  any  other  manner  in  which  the 
submitter  can  demonstrate  in  that  the  form  was  received  by  EPA  Headquarters. 

Iteai  3  aad  4  -  Facility  maiilBg  address  and  location:  Complete  Items  III  and  IV    Please  note  that  the  address  you  give  in  Item  IV.  "Location 
of  Facility,"  must  be  a  physical  address,  not  a  post  office  box  or  route  number.  If  the  mailing  address  and  physical  location  are  the  same,  you  may 
enter  "Same"  in  Item  IV.  If  the  facility  is  a  mobile  incinerator,  you  may  enter  "mobile"  in  Item  IV,  and  provide  the  mailing  address  for  the 
installation  contact  in  Item  III. 

Itcn  5  -  lostallatioB  contact:  Enter  the  name,  title,  and  business  telephone  number  of  the  person  who  should  be  contacted  regarding  information 
submitted  on  this  form. 

Hta  6  -  Type  of  PCB  activity:  Marl  the  appropriate  box(es)  to  show  which  PCB  activities  are  talcing  place  at  this  facility. 

A  Generator  with  onsite  storage  facility    You  are  a  generator  with  an  onsite  storage  facility  under  this  ttotifkation  reqttirement  if  you  are 
a  user,  owner,  or  processor  of  PCBs  or  PCB  items  and  you  mainuin  your  own  storage  facilities  subject  to  40  CFR  761 .65(b)  or  (cX7)  for 
PCBs.  If  you  are  a  generator  with  an  onsite  storage  facility,  mark  an  "X"  in  this  box. 

B.  Commercial  Slorer    You  are  a  commercial  slorer  if  you  own  or  operate  a  storage  facility  which  is  subject  to  the  storage  facility 
standards  of  40  CFR  761  65(b)  or  (cK7).  and  which  engages  in  ofT-site  storage  acuvities  involving  the  PCB  wastes  generated  by  otherv 
Most  commercial  storers  of  PCB  waste  perform  waste  storage  services  in  exchange  for  a  fee  or  other  compensation,  but  the  receipt  of 
compensation  is  not  necessary  for  yotir  storage  facility  to  qualify  as  a  commercial  storer  of  PCB  wastes  generated  by  others.  See  definitioa 
of  commercial  storer  in  40  CFR  761.3    If  you  are  a  commercial  slorer,  mark  an  "X"  in  this  box. 

C.  Transporter.  If  you  move  PCBs  by  air,  rail,  highway,  or  water,  then  mark  an  "X"  in  this  box. 

D   R&D/Trtatabitity    If  you  are  engaged  in  conducting  R&D  into  PCB  disposal  technologies  and  cannot  accept  waste  on  a 
commercial  scale,  mark  an  "X"  in  this  box.  You  should  also  check  this  box  if  you  conduct  treatability  studies  even  though  you  may 
have  marked  the  "Approved  Disposer"  box. 

£  Approved  Disposer    If  you  currently  hold  a  valid  EPA  permit  to  dispose  of  PCBs  in  concentrations  exceeding  50  ppm  in  a  landfill, 
through  alternative  technology  or  incineration,  mark  an  "X"  in  this  box. 

F  Scrap  Metal  Recovery  Overt/Smetter.  High  Efficiency  Boilers    If  you  operate  a  device  to  dispose  of  PCBs,  or  if  you  dispose  of  PCBs  in 
compliance  with  Section  761.71  (i.e.,  high  efficiency  boilers)  or  Section  761.72  (i.e.,  scrap  metti  recovery  oven/smelter),  mark  an  "X"  in 
this  box. 

Itcn  7  -  Ccrtifkatlon:  This  certification  must  be  signed  by  the  owner,  operator,  or  an  authorized  representative  of  the  facility.  An  "authorized 
representative"  is  a  person  responsible  for  the  overall  operation  of  the  facility  (i.e.,  a  plant  manager  or  superintendent,  or  a  person  of  equal 
responsibility).  All  notifications  must  include  this  certification  to  be  complete. 
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United  Smes 
T  TCCP  A                              tmwrmmtmtai  PrtXectWja  <g(acy 

Fonn  Approved 
OMB  No.  2070 

PCB  TRANSFORMER  REGISTRATION 

ReturaTo: 

Fiben  A  Orgwucj  Brindi  (7404) 
0£Bce  of  PoUutKia  PreveKioo  A  Toxics 
U.S.  EavironnientiJ  Protectioo  Agency 
401  M  Strtet,  S  * 
WashmgtoD,  DC  204M 

For  Official  I  m  Oaty 

■ 

1.  Company  Name 

AdteM 

Conua  Name  it  Phone  # 

2.  t.  Locatioa  of  PCB  TranafonDots)  -  Location  «1 

b.  Na  of  Tnnsformen  ind  wt.  (kg): 

b.  Na  of  Transformen  and  wt  (kg): 

2  a.  Locaocn  of  PCB  Tr«aafonna(t)  -  Location  «3 

2.  a.  Location  of  PCB  Transformeitt)  -  Locanoo  «4 

b.  No.  of  Trinaonnen  kkI  wt  (kg): 

c  Any  tnnsfonnen  cootammg  flammable  dielecthc  fluid:  Yaa  or  No 

c  Any  tnnsformers  cooUming  IlammaMe  dielectric  fluid    Ya  or  No 

7.  Certification 

Under  civil  and  criminal  penalties  of  law  for  the  making  or  submission  of  false  or  fraudulent  statements 
or  representations  (18  U.S.C.  1001  and  15  U.S.C.  2615),  I  certify  :hat  the  information  contamed  in  or 
accompanving  this  document  is  true,  accurate,  and  complete.  As  to  the  identified  section(s)  of  this 
document  for  which  I  cannot  perwnally  verify  truth  and  accuracy,  I  certil>  as  a  company  official  having 
supervisory  responsibihrv  tor  the  persons  who,  acting  under  ray  direct  instructions,  made  the  venfication 
that  this  information  is  true,  accurate,  and  complete. 

SignatuR 

Name  and  Official  Tide  (Type  of  Print) 

Date  Signed 

Paperwork  Redactioii  Act  Notice 

The  annual  public  reporting  burden  for  this  collection  of  informanon  is  estimated  to  average  2  hours  per 
response    This  estimate  includes  time  for  reading  instructions,  searching  existmg  data  sources, 
i^athenng  and  maintammg  the  needed  data,  and  completing  and  reviewing  collection  of  information. 
Send  comments  regarding  tht  burden  estimate  or  any  other  aspect  of  this  collection  of  information, 
including  suggestions  for  reducmg  the  burden  to    Director,  OPPE  Regulatory  Information  Division,  U.S. 
Environmental  Protection  AgencN  (mail  code  213''),  401  M  Street  S  W  ,  Washmgton,  DC.  20460.  Include 
the  O.VIB  number  identified  above  in  any  correspondence    Do  not  send  the  completed  form  to  this  address. 
The  actual  information  or  form  should  be  submitted  m  accordance  with  the  instructions  accompanying  the 
form,  or  as  specified  \n  the  corresponding  regulations. 

EPA  Fonn  7720-12 
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Item-by-Item  Instructions 
for  Completing  EPA  Form  7720-12 

No  information  on  this  form  may  be  claimed  as  confidential. 

Retuin  completed  fonn  to: 

Fibers  ft  Orgmcs  Brmch  ( 7404 ) 
Office  of  Pollution  Preventior  &  Toxics 
U.S.  Environmentil  Protection  Agency 
401  M  Street.  SW 
Washingtoa,  DC  20460 


PCB  TrmM^»nmtr  means  my  tnnsfonner  diat  contains  $00  ppm  or  greater  PCB  dielectric.  For  PCB  concentrstion  mssumptions  ^>plicable  to 
trantfonners  contaming  three  pounds  or  more  of  fluid  other  than  mineral  oil.  see  40  CFR  761 .2  For  provisions  permitting  reclsssification  of 
electncal  equipmenl  containing  500  ppm  or  greater  PCBs  to  PCB-Contaminated  Electrical  Equipment,  see  40  CFR  761 .30<t)  atd  (h). 

Type  or  prmt  m  black  wk  all  items,  except  Item  3,  "Certification.''  If  you  must  use  addiuonal  sheets,  indicate  clearly  the  number  of  the  item  an  the 
form  to  which  the  mfonnation  on  the  separate  sheet  applies. 

Itcai  1      Co«paay  Naac:  Enter  the  name  of  the  company  which  owns  the  equipment. 
Addrav:  Enter  the  street,  city,  state,  and  zip  code  of  the  company 

Contact  NaiM  aad  PW—  Naasbar:  Enter  the  name  and  business  telephone  number  of  the  person  who  should  be  contacted  regarding 
infonnabon  submitted  on  this  form. 

Ita«  2a    Lacatioa  of  PCB  Traaafaraars:  Enter  the  address  (street,  city,  state,  and  zip  code)  where  the  PCB  Transformer(s)  is  located    Please 
note  that  the  address  you  give  must  be  a  physical  address,  not  a  PC  Box.  Route  numbers  are  acceptable  provided  they  include  enough  specificity  to 
assist  emergency  response  personnel  m  determining  the  location  of  the  transfanner(s). 

itaa  2b    Naabcr  (No.)  of  TraaaferMcrs  aad  wdgkt  (wt_):  Enter  the  total  number  of  PCB  (500  ppm  or  peatcr)  Transfonners  at  this  locatkoo 
(address)  and  the  total  weight  (wL.)  in  kilogranu  (kg)  of  the  PCB  dielectric  fluid  in  the  transformei<s). 

Item  2c    Aay  traasforasers  coataialiv  flaasMabic  dWactrfc  flaid:  (Response  optional)  Circle  yes  or  no  if  you  have  sny  knowledge  that  there 
ate  or  are  not  uansfonners  at  this  location  (address)  that  contam  flammable  (see  40  CFR  261 .2l(aXl)  -  Char^rteristjcs  of  Ignitability)  dielectnc 
fluid. 

***Ptease  note  this  form  has  been  designed  to  accommodate  compames  submittmg  rcgistranons  for  multiple  locations.  However,  companies  with 
more  than  4  locabons  may  choose  to  submit  an  additional  form(s)  or  an  attachment's) 

Itca  VII  -  CcrtlflcatloB:  This  certification  must  be  signed  by  the  owner,  operator,  or  m  authorized  represeittative  of  the  transformer  owner  or 
flppirt^y  of  the  GKility  or  property  where  the  umt  is  located.  An  "authorized  representative"  is  a  person  responsible  for  the  overall  operation  of  the 
ftcility  (i.e„  a  piMt  manager  or  supenntendeiK.  or  a  person  of  equal  responsibility).  All  notifications  must  mclude  this  certification  to  be  complete. 
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VI.  Rulemaking  Record 

The  following  list  of  documents 
includes  basic  information  considered 
by  the  Agency  in  developing  today's 
final  rule.  The  official  records  of 
previous  PCB  rulemakings  are 
incorporated  as  they  exist  in  the  TSCA 
Public  Docket  on  the  date  this  rule  is 
promulgated.  A  full  list  of  the  materials 
included  in  the  official  rulemaking 
record  is  available  for  inspection  and 
copying  in  the  TSCA  Nonconfidential 
Information  Center  (NQC)  from  noon  to 
4  p.m.  The  TSCA  NCIC  is  located  in  Rm. 
B607,  Northeast  Mall.  401  M  St..  SW., 
Washington,  DC.  However,  any  CBI  that 
is  a  part  of  the  record  for  this 
rulemaking  is  not  available  for  public 
review.  A  public  version  of  the  record, 
from  which  CBI  has  been  excluded,  is 
available  for  inspection. 

VII.  Refierences 

1.  USEPA,  OHEA.  Development  of 
Advisory  Levels  for  Polvchlori noted 
Biphenyls  (PCBs)  Cleanup.  OHEA-E-187 
(May  1986):  199pp. 

2.  Versar,  Inc.  Assessment  of  Risks 
Associated  with  the  PCB  Disposal 
Amendments.  (May  11,  1998):  42  pp. 

3.  USEPA,  OPPTS,  EETD.  Cost 
Impacts  of  the  Final  Regulation 
Amending  the  PCB  Disposal  Regulations 
at  40  CFR  Part  761.  (April  30,  1998): 
236pp. 

4.  USEPA,  ORD.  PCBs  Cancer  Dose- 
Response  Assessment  and  Application 
to  Environmental  Mixtures.  EPA/600/P- 
96/OOlF  (September  1996):  75pp. 

5.  USEPA,  OPPT,  NPCD.  Support 
Document  for  the  PCB  Disposal 
Amendments,  Final  Rule;  Request  for 
Data  in  Support  of  a  TSCA  Use 
Authorization  for  Non-Liquid  PCB 
Applications.  (April  16.  1998):  5pp. 

6.  USEPA,  OSWER.  Test  Methods  for 
Evaluating  Solid  Waste.  Third  Edition. 
SVV-846,  Method  Number  9095  Paint 
Filter  Liquids  Test.  4pp. 

7.  USEPA,  OIG.  Memorandum  from 
Kenneth  A.  Konz,  Assistant  Inspector 
General  for  Audit  to  Linda  J.  Fisher, 
Assistant  Administrator,  OPPTS, 
USEPA.  Subject:  Special  Report  No. 
E1EPG2-11-6000-2500065,  Review  of 
EPA  Rule  Regulating  PCB  Transformer 
Fires.  (August  21,  1992):  24pp. 

8.  State  of  Connecticut,  Department  of 
Environmental  Protection.  Letter  from 
Timothy  R.E.  Keeney  to  William  K. 
Reilly  (August  23,  1991):  2pp. 

9.  USEPA,  OPTS,  FED.  Memorandum 
from  K.A.  Hammerstrom  to  D.  Keenher, 
FED.  Subject:  Exposure  to  PCBs  in 
recycled  pipe.  (July  7,  1988):  8pp. 

10.  USEPA.  OPTS,  FED.  Letter  from 
M.P.  Haljjer  to  L.J.  Ogden,  Interstate 
Natural  Gas  Association  of  America. 


Subject:  Responses  to  letter  of  March  17, 
1988  re:  natural  gas  pipeline  removal 
and  retirement.  (June  6, 1988):  12pp. 

11.  USEPA.  Technical  Guidance  for 
the  Abandonment  in  Place  of  Interstate 
Natural  Gas  Pipeline  Systems  (October 
24,  1990):  13pp. 

12.  USEPA,  OPTS,  OTS.  Guidance  on 
Classification  for  Puqjoses  of  Disposal 
of  Stored  Natural  Gas  Pipe  Which  Was 
Not  Part  of  a  Pipe  Removal  Project 
Carried  oiit  Under  an  EPA-Approved 
PCB  Disposal  Activity  (February  1991): 
10pp. 

13.  USEPA,  OPTS,  OTS.  Technical 
Guidance  for  the  Declassification  of 
Interstate  Natural  Gas  Pipeline  Systems 
(February  1991):  6pp. 

14.  USEPA,  OSWER.  Strategy  for 
Minimization  and  Combustion.  EPA/ 
530-R-94-044.  (November  1994):  23pp. 

15.  USEPA,  OPTS.  Letter  firom  J.A. 
Moore,  Assistant  Administrator,  Office 
of  Pesticides  and  Toxic  Substances,  to 
T.K.  Allen,  Piper  and  Marbury,  counsel 
for  Utilities  Solid  Waste  Activities 
Group.  Subject:  An  interpretation  of  the 
PCB  regulations  on  the  disposal  of 
drained  carcasses  from  mineral  oil 
transformers,  (September  9,  1986):  4pp. 

16.  Hazardous  Waste  Treatment 
Council.  Petition  For  Rulemaking  to 
Amend  40  CFR  §  761.60  [under  section 
21  of  TSCA].  Submitted  to  USEPA  by 
Richard  C.  Fortuna.  Executive  Director 
for  the  Hazardous  Waste  Treatment 
Council,  Franklin  D.  Sales,  President  of 
Salesco  Systems  USA,  Inc.,  and  Brin 
McCagg,  Vice-President  of  FulCircle 
Ballast  Recyclers  (December  15,  1992). 

17.  S.D.  Myers,  Inc.  Summary  of 
Results:  PCB  Levels  in  Light  Ballast 
Compound.  (August  11,  1993):  31pp. 

18.  Rollins  Enviroiunental  Services, 
Inc.  Analytical  Protocol  and  Analytical 
Results  fi-om  PCB  Ballast  Study 
(September  20,  1993):  112pp. 

19.  USEPA.  Memorandum  from  Greg 
Schweer,  Exposure  Assessment  Branch, 
to  Jane  Kim,  Chemical  Regulation 
Branch,  Re:  PCB  Spill  Exposure 
Scenarios  (April  18, 1986):  3pp. 

20.  USEPA.  Memorandum  from  Karen 
A.  Hammerstrom,  Exposure  Assessment 
Branch,  to  Jane  Kim,  Chemical 
Regulation  Branch,  Re:  Cleanup  of  PCB 
Spills  Located  Indoors  (February  5, 
1986):  8pp. 

21.  USEPA.  OW.  Proceedings  of  the 
EPA's  Contaminated  Sediment 
Management  Strategy  Forums 
(September  1992):  215pp. 

22.  USEPA,  OPTS,  EED,  and  USEPA. 
OSW.  Project  Summary-PCB,  Lead  and 
Cadmium  Levels  in  Shredder  Waste 
Materials:  A  Pilot  Study.  (EPA  560/5-90- 
008A).  (April  1991):  14pp.   , 

23.  USH'A.  Memoranaum  from  Pat 
Jennings,  Exposure  Assessment  Branch, 


to  Denise  Keehner.  Chief,  Chemical 
Regulation  Branch,  Re:  Estimates  of 
Exposure  of  Humans  to  PCBs  from 
Disposal  of  Fluff  (August  16,  1988): 
21pp. 

24.  USEPA,  OGC.  Memorandum  from 
Lisa  K.  Friedman  to  Pamela  A.  Hill, 
Applicability  of  the  Household  Waste 
Exclusion  to  Lead-Contaminated  Soil 
(March  7,  1995):  6pp. 

25.  USEPA,  OSWER.  Letter  from 
Michael  Shapiro  to  Mark  Veckman, 
Comprehensive  Environmental 
Assessment,  Status  of  (Household) 
Waste  Generated  from  Abatement  of 
Lead-Based  Paint  (May  24, 1994):  3pp. 

26.  U.S.  Army,  U.S.  Army  Corps  of 
Engineers,  Directorate  of  Civil  Works. 
Letter  from  John  P.  D'Aniello,  Acting 
Director  of  Civil  Works,  to  RCRA  Docket 
Information  Center,  OW,  EPA  (August 
28,  1996):  7pp. 

27.  National  Association  of  Corrosion 
Engineers  (NACE).  "Standard  Test 
Method,  Visual  Standard  for  Surfaces  of 
New  Steel  Centrifugally  Blast  Cleaned 
with  Steel  Grit  and  Shot."  TMOl 75-75 
(1981):  5pp. 

28.  U.S.  Navy,  Puget  Sound  Naval 
Shipyard.  Electronic  mail  from  Peggy 
Sue  Jones  to  John  H.  Smith,  USEPA. 
Subject:  NACE  standards  for  cleanliness 
of  blasted  metal  surfaces  (January  26. 
1998):  2pp. 

29.  Midwest  Research  Institute.  Letter 
from  K.  Boggess  to  J.  Smith,  Chemical 
Regulations  Branch,  EED,  OPTS, 
USEPA,  Subject:  "PCB  surface 
decontamination  experiments  using 
kerosene, '  EPA  Contract  No.  68-IX)- 
0137,  MRI  Project  No.  9801-A.  Work 
Assignment  No.  30,  (June  25, 1992): 
4pp. 

30.  Nishioka,  M.  and  Hines,  C.  "Final 
Report  for  Work  Assignment  1-9, 
Technical  Support  for  PCB  Disposal 
Rulemaking"  (undated):  10pp. 

31.  USEPA.  OGC.  Letter  from  J.C. 
Nelson,  to  F.S.  Blake,  Swidler  Berlin, 
Chartered,  coimsel  for  General  Motors 
Corporation  and  Chrysler  Corporation. 
Subject:  Petition  for  review  of  the  PCB 
manifest  rule  (December  20. 1990):  3pp. 

32.  USEPA,  OGC.  Utter  from  J.C. 
Nelson  to  M.  Edgar  of  Piper  Marbury, 
.counsel  for  Chemical  Waste 
Management,  Inc.  Subject:  Petition  for 
review  re:  PCB  Notification  and 
Manifesting  Rule;  Correction;  dated  June 
27,  1990,  (March  1.  1991):  2pp. 

33.  USEPA.  Memorandimi  from  Gregg 
Schweer.  Exposure  Assessment  Branch, 
to  Jane  Kim,  Chemical  Regulation 
Branch,  Re:  Conservative  Estimates  of 
Potential  Exposures  of  PCBs  Resulting 
from  Spills  of  One  Pound  of  PCBs  in 
Mineral  Oil  or  Askaral  Fluid.  (October 
24,  1986):  14pp. 
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34.  USEPA.  OSWER.  "Soil  Screening 
Guidance  Technical  Background 
Document"  EPA/540/R-95/128.  (May 
1996):  168  pp.  (plus  appendices). 

VIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
0MB  has  determined  that  this  is  an 
"economically  significant  regulatory 
action"  under  section  3(0(1)  of  the 
Executive  Order.  0MB  has  made  this 
determination  because  the  net  annual 
economic  impact  of  this  rule  is 
estimated  to  result  in  a  potential  total 
annual  cost  savings  of  between  $178.1 
million  and  $736.1  million.  This  action 
was  submitted  to  OMB  for  review,  and 
any  changes  matie  in  response  to  OMB 
comments  are  available  for  review  in  the 
docket. 

In  support  of  the  cost  saving 
amendments  contained  in  this  final 
rule,  EPA  has  conducted  a  thorough  cost 
assessment  of  the  estimated  costs  and 
cost  savings  associated  with  the 
provisions  presented  in  the  proposed 
rule,  and  those  contained  in  the  final 
rule.  The  cost  assessment  for  the  final 
rule  is  presented  in  a  document  entitled 
Cost  Impacts  of  the  Final  Regulation 
Amending  the  PCS  Disposal  Regulations 
at  40  CFR  Part  761,  a  copy  of  which  is 
available  in  the  docket  for  this  rule.  In 
addition,  the  Agency  has  also  prepared 
a  risk  assessment,  entitled  Assessment 
of  Risks  Associated  with  the  PCB 
Disposal  Amendments,  which 
summarizes  the  risks  associated  with 
the  amendments  provisions  and  upon 
which  the  Agency's  findings  of  no 
unreasonable  risks  are  based. 

Although  resulting  in  significant  cost 
savings,  these  amended  provisions  will 
not  reduce  the  benefits  associated  with 
the  protection  of  human  health  and  the 
environment  afforded  through  the 
original  regulation,  which  are 
summarized  in  Unit  II.D.  of  this 
preamble.  EPA  has  determined, 


therefore,  that  there  is  no  need  to  revise 
the  benefits  analysis  prepared  for  the 
original  rule.  In  addition,  since  these 
amendments  reduce  the  overall  costs 
and  burdens  associated  with  the 
existing  program  requirements,  it  is  not 
necessary  in  this  case  to  conduct  an 
extensive  quantitative  analysis  of  all  the 
potential  alternatives.  The  Agency  has 
therefore  conducted  the  necessary 
assessments  in  compliance  with 
Executive  Order  12866.  The  following  is 
a  brief  summary  of  the  cost  assessment 
prepared  for  the  final  rule. 

The  net  economic  impact  of  the  final 
regulation  is  a  cost  savings  that  will  be 
distributed  widely  throughout  the 
economy.  In  estimating  cost  savings,  the 
final  regulation  was  compared  to  two 
cost  baselines,  except  for  requirements 
related  to  the  disposal  of  PCB- 
Contaminated  ship  hulls,  in  which  case 
the  Agency  considered  a  third  baseline. 
The  first  baseline  is  based  on  the  costs 
derived  from  EPA  policy  as  it  has 
evolved  in  response  to  PCB  waste 
handling  issties,  while  the  second 
baseline  reflects  a  literal  interpretation 
of  the  existing  regulation.  To  estimate 
the  costs  associated  with  the  disposal  of 
PCB-Contaminated  ship  hulls,  EPA  has 
added  a  third  baseline  to  reflect  the 
special  circumstances  surrounding  this 
activity.  The  Agency  used  these 
baselines  in  its  assessment  of  costs  for 
this  rule  because  it  is  important  to 
recognize  the  regulatory  impact  of 
changes  that  have  resulted  from  the 
subsequent  issuance  of  official  Agency 
policy.  In  either  case,  the  cost 
assessment  indicates  that  the  final 
regulation  will  generate  a  net  cost 
savings  when  compared  to  either 
baseline,  although  the  savings  are 
substantially  higher  for  the  existing 
regulation  baseline.  The  net,  annual  cost 
savings  are  $148.1  million  when  using 
the  special  circumstances  baseline, 
$178.1  million  using  the  EPA  policy 
baseline,  and  $736.1  million  using  the 
existing  regulation  baseline. 

Significant  cost  savings  result  from 
changes  to  the  disposal  requirements  for 
PCB  remediation  waste.  EPA  will  now 


allow  wider  latitude  in  selecting 
disposal  methods  for  PCB  remediation 
wastes,  resulting  in  a  lowering  of 
disposal  costs,  and  producing  a  cost 
savings  estimated  at  approximately 
$80.5  million/year.  EPA  is  also  creating 
disposal  requirements  for  PCB  bulk 
product  waste.  This  provision,  which 
affects  primarily  generators  of 
automobile  shredder  wastes  and 
building  demolition  wastes,  disposal  of 
ship  hulls,  and  PCB-Contaminated 
porous  surfaces,  generates  savings  of 
$593.4  million/year  relative  to  the 
existing  regulation.  The  savings  relative 
to  EPA  policy  are  much  smaller  ($98.4 
million/year)  because  EPA  policy  has 
allowed  disposal  of  automobile 
shredder  fluff  as  municipal  solid  waste. 
The  annual  savings  for  the  disposal  of 
ship  hulls  using  the  special 
circumstances  baseline  is  also  lower 
($68.4  million)  because  the  Navy  is 
already  disposing  of  ship  hulls  in  a 
manner  consistent  with  this  rule. 

Several  provisions  will  affect  electric 
utilities  and  industrial  and 
nonindustrial  entities  that  own  PCB- 
Contaminated  Electrical  Equipment  and 
generate  PCB  waste.  The  largest  cost 
item  is  that  for  training  industry 
persormel  about  the  numerous  new 
provisions  of  the  final  regulation.  The 
first-year  costs  of  this  training  are 
estimated  at  $6.5  million.  Annualized 
over  10  years,  this  estimated  cost  is 
approximately  $9.8  million  per  year. 
Numerous  other  items  generate  much 
smaller  costs  or  cost  savings.  Cost- 
generating  provisions  include 
requirements  for  transformer 
registration,  records  of  inspections  and 
PCB  cleanup  activities,  and  storage  for 
reuse:  Savings-generating  provisions 
include  those  that  reduce  the 
administrative  burdens  for  obtaining 
approvals  to  decontaminate  equipment, 
requirements  for  disposal  of  fluorescent 
light  ballasts,  and  temporary  storage  of 
liquid  PCBs. 

The  following  table  provides 
aggregate  annual  costs  and  cost  savings 
estimates. 


Aggregate  Costs  and  Cost  Savings  (SMillions  Per  Year) 

Baseline  Assumption: 

Special  Circumstances 

EPA  Policy 

Existing  Regulation 

Compliance  Costs* 
Cost  Savings 
Net  Cost  Savings 

13.0 
161.1 
148.1 

13.0 
191.1 
178.1 

13.0 
749.1 
736.1 

■Compliance  costs  are  identical  regardless 
of  the  baseline  used.  All  regulatory 
amendments  generating  compliance  costs  are 


entirely  new.  Totals  do  not  add  due  to 
rounding. 


B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
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et  seq.).  the  Agency  hereby  certifies  that 
this  regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Infonnation  relating  to  this 
detennination  has  been  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration,  and  is 
included  in  the  docket  for  this 
rulemaking. 

The  compliance  costs  and  cost 
savings  were  distributed  among  the 
affected  sectors  (e.g.,  electric  utiUty  and 
non-utility  entities,  entities  with  PCB 
ballasts  from  fluorescent  light  fixtures, 
and  entities  operating  natural  gas 
pipelines)  to  identify  the  economic 
impacts  throughout  the  economy.  Most 
provisions  will  affect  electrfc  utilities 
and  non-utility  owners  of  PCB- 
Contaminated  equipment  or  materials. 
Training  costs  represent  the  largest  cost 
elements,  and  are  annualized  at 
approximately  $9.8  million  per  year. 
Several  cost  savings  also  accrue  to 
owners  of  PCB-Contaminated  Electrical 
Equipment. 

The  net  compliance  costs  (excluding 
the  savings  for  PCB  remediation  waste) 
were  distributed  among  utilities  in  the 
electric  utility  industry  based  on 
estimates  regarding  the  share  of  PCB 
and  PCB-Contaminated  equipment 
owned  by  utilities.  Ownership  of  such 
equipment  was  judged  to  be  the  best 
possible  proxy  for  the  distribution  of 
compliance  costs  and  cost  savings  by 
industry.  In  order  to  develop  a 
conservative  estimate  of  regulatory 
impacts  on  industry,  the  savings  from 
remediation  wastes  were  excluded  in 
these  calculations  since  savings  from 
remediation  wastes  will  be  distributed 
very  unevenly  among  firms. 

Net  compliance  costs  were  distributed 
to  entities  in  the  electric  utiUty  industry 
based  on  the  share  of  PCB  and  PCB- 
Contaminated  equipment  owned  by 
utilities.  Costs  were  further  distributed 
to  utilities  based  on  the  relative 
magnitude  of  electricity  sales  (in 
megawatt-hours)  among  various  groups 
of  utilities.  Per  entity  compliance  costs 
for  small  private  utilities  are  estimated 
at  $137  or  0.006%  of  revenues,  while 
compliance  costs  for  small  public 
utilities  were  estimated  at  $36  or 
0.006%  of  revenues.  With  the 
exclusions  of  certain  cost  saving  items, 
as  described  above,  the  net  compliance 
costs  are  quite  small.  They  represent  a 
negligible  percentage  of  revenues  for  the 
affected  industries.  While  savings  will 
be  distributed  among  electric  utilities 
and  industry,  data  are  not  sufficient  to 
distribute  these  savings  in  detail  by 
industry. 


C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  for  approval  to  0MB 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq.,  and  in 
accordance  with  the  procediu^s  at  5 
CFR  1320.11.  An  Information  Collection 
Request  (ICR)  docimient  has  been 
prepared  by  EPA  (EPA  ICR  No.  1729.02) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer.  OPPE  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137).  401  M  St.,  SW.. 
Washington,  DC  20460,  by  calling  (202) 
260-2740,  or  electronically  by  sending 
an  e-mail  message  to 
"farmer.sandy^pamail.epa.gov."  An 
electronic  copy  has  also  been  prosted 
with  the  Federal  Register  notice  on 
EPA's  homepage  with  other  information 
related  to  this  action. 

The  information  requirements 
contained  in  this  rule  are  not  effective 
until  OMB  approves  them.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  subject  to 
OMB  approval  under  the  PRA  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations,  after  initial 
publication  in  the  Federal  Register,  are 
maintained  in  a  list  at  40  CFR  part  9. 
Upon  OMB's  approval,  the  Agency  will 
publish  a  notice  in  the  Federal  Register 
to  announce  the  OMB  action  and  to 
ensure  that  any  necessary  changes  are 
made  to  the  list  of  OMB  control 
numbers  for  EPA's  regulations. 

This  information  collection  includes 
both  reporting  and  recordkeeping 
requirements  that  are  associated  with 
the  management  of  PCBs.  PCB  Items, 
and  PCB  waste.  These  reporting  and 
recordkeeping  requirements  were 
implemented  to  ensure  the  Agency  is 
knowledgeable  of  ongoing  PCB  activities 
(e.g.,  who,  what,  where)  and  that 
individuals  using  or  disposing  of  PCBs 
are  held  accountable  for  their  activities 
and  can  demonstrate  compliance  with 
the  PCB  provisions  at  40  CFR  part  761. 
EPA  will  use  this  information  to  ensure 
PCBs  are  managed  in  an 
enviroimientally  safe  manner  and  that 
activities  are  being  conducted  in 
compliance  with  the  PCB  regulations. 
Data  collected  under  the  transformer 
registration  program  ultimately  will  be 
provided  to  the  EPA  Regional  Offices 
and  other  environmental  offices,  on  an 
as  requested  basis  (e.g..  State 
environmental  agencies,  fire  response 
personnel,  etc.).  Some  data  will  be  used 
to  evaluate  whether  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  will  ensue  from  the 


respondents'  PCB  activities.  Some  data 
will  be  used  to  supplement  the  Office  of 
Pollution  Prevention  and  Toxics' 
(OPPT)  data  base  on  the  identity  and 
location  of  individuals  who  engage  in 
PCB  waste  handling  activities.  Many  of 
these  requirements  are  triggered  only  by 
an  individual's  need  to  address  a 
particular  PCB  scenario,  while  other 
requirements  apply  to  the  universe  of 
individuals  who  use,  process,  distribute 
in  commerce,  or  dispose  of  PCBs. 

EPA  anticipates  that  no  one 
individual  would  be  subject  to  all  of  the 
requirements  contained  in  this  rule. 
Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  761).  The  burden  to  respondents  for 
complying  with  this  information 
collection  is  estimated  to  total  1.786,153 
hours  per  year,  with  an  annual  cost  of 
$78,422,831  which  includes 
$20,819,000  for  the  acquisition  of 
training  services  unaffiliated  with 
specific  respondent  hours.  Cost  without 
training  services  is  $57,603,831.  These 
totals  are  based  on  an  average  burden 
range  of  15  minutes  lo  550  hours  per 
response  for  an  estimated  68,079 
respondents  submitting  24  reports,  and 
an  average  burden  range  of  50  minutes 
to  60  hours  for  an  estimated  395,409 
respondents  maintaining  required 
records. 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
infonnation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  any  conunents  on  the  burden 
estimates  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques  within  30  days  to 
EPA  at  the  address  provided  above,  with 
a  copy  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th  St., 
NW.,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Please  remember  to  include  the  ICR 
number  in  any  correspondence. 


UMI 
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D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  EPA  has  determined  that  this 
regulatory  action  does  not  contain  any 
"unfunded  mandates,"  as  described  by 
the  Act.  for  State,  local  or  tribal 
governments,  or  the  private  sector.  Nor 
does  this  action  result  in  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments, 
or  by  anyone  in  the  private  sector. 
Furthermore,  no  nonfederal 
governmental  inspections  or  activities 
are  required  under  the  final  regulation. 
The  relevant  costs  associated  with  this 
regulation  are  described  in  the 
Executive  Order  12866  section  above. 
Therefore,  this  action  is  not  subject  to 
the  requirements  of  UMRA,  or  require 
special  consultation  under  Executive 
(Drder  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993). 

E.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  the  Agency  has  considered 
environmental  justice-related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  the  environmental  and 
health  conditions  in  low-income  and 
minority  communities.  As  the  Executive 
Order  states,  each  Federal  agency  is 
required  to  "analyze  the  environmental 
effects,  including  human  health, 
economic  and  social  effects,  of  Federal 
actions,  including  effects  on  minority 
communities  and  low-income 
communities.  ..."  Accordingly,  EPA 
examined  the  impact  of  the  PCB 
disposal  amendments  on  the  geographic 
distribution  of  PCB  management 
activities,  relative  to  the  socioeconomic 
characteristics  of  the  surrounding 
communities.  The  final  regulation 
affects  the  use,  maintenance,  storage, 
handling,  and  disposal  of  PCB  Articles. 
None  of  the  areas  it  covers,  however, 
will  influence  the  socioeconomic  equity 
of  actual  or  potential  environmental 
exposures  to  PCB  wastes.  Several 
aspects  of  the  regulation,  pertinent  to 
this  issue,  are  discussed  below. 

The  final  regulation  will  affect  the 
manner  in  which  electric  utilities  and 
other  industrial  entities  maintain  and 
store  PCB-Contaminated  equipment. 
These  activities  will  occur 
predominantly  at  existing  utility  and 
industrial  locations  where  they  will 
represent  a  very  minor  portion  of  the 
facility  activities.  The  impending 


changes,  which  are  designed  to  reduce 
potential  work  and  environmental 
exposures,  will  not  influence  the 
geographic  distribution  of  these 
activities.  Further,  the  changes  are 
unlikely  to  cause  job  activities  to  be 
redistributed  among  utility  and 
industrial  workers.  The  changes  should 
also  produce  a  net  decrease  in  risk  to 
the  affected  workers.  In  any  case,  there 
is  no  apparent  avenue  through  which 
these  changes  might  affect 
environmental  justice  considerations. 

The  final  regulation  will  influence  the 
disposal  of  PCB-Contaminated  wastes    • 
but  does  not  directly  affect  the  siting  of 
PCB  management  facilities.  While  the 
regulation  will  allow  possible  shifts  in 
how  PCBs  are  disposed  among  facilities, 
there  is  no  direct  influence  on  the 
location  of  such  operations,  and, 
therefore,  no  impact  on  the 
socioeconomic  distribution  of  exposure 
risks. 

The  final  regulation  will  allow  PCB 
wastes  to  be  handled  at  a  wider  range 
of  facilities,  including  RCRA  facilities, 
than  under  existing  regulations.  The 
final  regulation  will  also  allow  low 
concentration  PCB  wastes  to  be 
disposed  of  in  municipal  solid  waste 
facilities.  In  any  case,  the  regulation 
might  have  a  slight  influence  on  the  mix 
of  wastes  disposed  of  at  these  various 
facilities  but  will  not  otherwise  affect 
the  operation  or  maintenance  of  those 
facilities. 

A  recent  report  by  the  U.S.  General 
Accounting  Office  entitled  Hazardous 
and  Nonhazardous  Waste: 
Demographics  of  People  Living  Near 
Waste  Facilities  (1995)  reviewed 
environmental  justice  research  studies, 
and  reached  no  definitive  conclusion  on 
whether  existing  RCRA  facilities  and 
other  hazardous  waste  sites  are  located 
disproportionately  in  poor  or  minority 
neighborhoods.  Studies  that  focused  on 
commercial  RCRA  facilities  (excluding 
Superfund  and  other  uncontrolled 
hazardous  waste  sites,  which  are  less 
relevant  to  this  analysis)  also  did  not 
find  these  facilities  to  be 
disproportionately  located  in  poor  or 
minority  neighborhoods. 

Based  on  the  final  rule's  lack  of 
influence  on  waste  facility  siting  or  the 
socioeconomic  distribution  of  waste 
handling  activities,  EPA  concludes  that 
the  final  rule  has  no  impact  on 
environmental  justice. 

F.  Executive  Order  13045 

This  action  is  not  subject  to  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  because  this  action  was 
initiated  and  the  Notice  of  Proposed 


Rulemaking  for  this  action  published 
prior  to  the  date  of  the  order.  Under 
section  2-202  of  the  Executive  Order, 
the  order  only  applies  to  those 
regulatory  actions  initiated  after  the  date 
of  the  order  or  for  which  a  Notice  of 
Proposed  Rulemaking  is  published  1 
year  after  the  date  of  the  order.  In  any 
case,  although  OMB  has  determined  that 
this  is  an  economically  significant 
action  (see  Unit  VIII.A,  above),  this 
regulatory  action  does  not  involve  any 
environmental  health  or  safety  risks  that 
the  Agency  has  reason  to  believe  may 
disproportionately  affect  children.  In 
fact,  the  substantial  net  cost  savings  that 
are  generated  by  the  final  rule,  will  not 
reduce  the  benefits  associated  with  the 
protection  of  human  health  or  the 
environment  afforded  through  the 
original  regulation. 

G.  National  Technology  Transfer  and 
Advancement  Act  (NTTAA) 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  (15  U.S.C.  272  note)  the 
Agency  is  required  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practice,  etc.)  which  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
OMB,  an  explanation  of  the  reasons  for 
not  using  such  standards. 

Although  the  PCB  program  has 
historically  used,  and  continues  to  rely 
on,  standards  that  have  been  developed 
under  a  voluntary  consensus  process, 
today's  final  rule  imposes  procedures 
that  must  be  used  in  order  to  abandon 
PCB  articles,  as  well  as  for  sampling, 
site  characterization,  vaUdation  of 
decontamination  efforts,  and  the 
disposal  of  various  PCB  wastes.  The 
disposal  options  contained  in  this  rule 
are  much  more  flexible  than  those  that 
currently  exist.  Given  this  level  of 
flexibility,  EPA  must  ensure  that  the 
ultimate  disposal  options  which  are 
selected  by  regulated  entities  are 
utilized  in  a  manner  that  is  protective  of 
health  and  the  environment.  As  a  result, 
EPA  is  promulgating  the  procedures  and 
requirements  in  subparts  M  through  Q 
of  this  rule  to  ensure  consistency  in 
both  the  way  disposal  determinations 
are  made  and  in  the  manner  in  which 
similar  PCB  wastes  are  disposed  of. 
These  requirements  were  subject  to  the 
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notice  and  comment  process  which  is 
prescribed  by  the  Administrative 
Procedures  Act.  All  comments  were 
reviewed  and  the  requirements  of 
subparts  M  through  Q  were  modified  as 
a  result  of  EPA 's  consideration  of  those 
comments.  A  discussion  of  some  of  the 
changes  that  were  made  appears  in 
Units  IV.E.4.,  8.  and  9.  of  the  preamble 
to  this  rule. 

H.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  oT  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  750 

Environmental  protection. 
Administrative  practice  and  procedure. 
Chemicals.  Hazardous  substances. 

40  CFR  Part  761 

Environmental  protection.  Hazardous 
substances.  Labeling,  Polychlorinated 
biphenyls  (PCBs),  Reporting  and 
recordkeeping  requirements. 

Dated:  June  18.  1998. 
Carol  M.  Browner, 

Administrator. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  750— [AMENDED] 

1.  In  part  750: 

a.  The  authority  citation  for  part  750 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2605. 

§  750.31  [Amended! 

b.  In  §  750.31(c)(9)  introductory  text 
and  {c)(9)(vii),  by  revising  the  references 
to  "paragraphs  (d)(1)  through  (8)"  to 
read  "paragraphs  (c)(1)  through  (c)(8)". 

c.  In  §750.31(c)(9)(ii)  and  (c)(9)(iii), 
by  revising  the  references  to 
"paragraphs  (d)(1),  (3)  and  (5)"  to  read 
"paragraphs  (c)(1).  (c)(3).  and  (c)(5)". 


PART  761— lAM^DED] 

2.  In  part  761: 

a.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2605.  2607.  2611. 
2614,  and  2616. 

b.  In  §  761.1.  by  revising  paragraph  (b) 
to  read  as  follows: 

§761.1    Applicability. 

•        »         •         •        * 

(b)(1)  This  part  applies  to  all  persons 
who  manufacture,  process,  distribute  in 
commerce,  use,  or  dispose  of  PCBs  or 
PCB  Items.  Substances  that  are  regulated 
by  this  part  include,  but  are  not  limited 
to:  dielectric  fluids;  solvents;  oils;  waste 
oils;  heat  transfer  fluids;  hydraulic 
fluids;  paints  or  coatings;  sludges; 
slurries;  sediments;  dredge  spoils;  soils; 
materials  containing  PCBs  as  a  result  of 
spills;  and  other  chemical  substances  or 
combinations  of  substances,  including 
impurities  and  byproducts  and  any 
byproduct,  intermediate,  or  impurity 
manufactured  at  any  point  in  a  OTocess. 

(2)  Unless  otherwise  noted,  PCB 
concentrations  shall  be  determined  on  a 
weight-per-weight  basis  (e.g.,  milligrams 
per  kilogram),  or  for  liquids,  on  a 
weight-per- volume  basis  (e.g., 
miUigrams  per  liter)  if  the  density  of  the 
liquid  is  also  reported.  Unless  otherwise 
provided,  PCBs  are  quantified  based  on 
the  formulation  of  PCBs  present  in  the 
material  analyzed.  For  example, 
measure  Aroclor^^  1242  PCBs  based  on 
a  comparison  with  Aroclor^"^  1242 
standards.  Measure  individual  congener 
PCBs  based  on  a  comparison  with 
individual  PCB  congener  standards. 

(3)  Most  provisions  in  this  part  apply 
only  if  PCBs  are  present  in 
concentrations  above  a  specified  level. 
Provisions  that  apply  to  PCBs  at 
concentrations  of  <50  ppm  apply  also  to 
contaminated  surfaces  at  PCB 
concentrations  of  510/100  cm^. 
Provisions  that  apply  to  PCBs  at 
concentrations  of  >50  to  <500  ppm 
apply  also  to  contaminated  surfaces  at 
PCB  concentrations  of  >10/100  cm^  to 
<100  ng/100  cm^.  Provisions  that  apply 
to  PCBs  at  concentrations  of  >500  ppm 
apply  also  to  contaminated  surfaces  at 
PCB  concentrations  of  >100  pg/lOO  cm^. 

(4)  PCBs  can  be  found  in  liquid,  non- 
liquid  and  multi-phasic  (combinations 
of  liquid  and  non-liquid)  forms.  A 
person  should  use  the  following  criteria 
to  determine  PCB  concentrations  to 
determine  which  provisions  of  this  part 
apply  to  such  PCBs. 

li)  Any  person  determining  PCB 
concentrations  for  non-liquid  PCBs 
must  do  so  on  a  dry  weight  basis. 

(ii)  Any  person  determining  PCB 
concentrations  for  liquid  PCBs  must  do 


so  on  a  wet  weight  basis.  Liquid  PCBs 
containing  more  than  0.5  percent  by 
weight  non-dissolved  material  shall  be 
analyzed  as  multi-phasic  non-liquid/ 
liquid  mixtures. 

liii)  Any  person  determining  the  PCB 
concentration  of  samples  containing 
PCBs  and  non-dissolved  non-liquid 
materials  >0.5  percent,  must  separate 
the  non-dissolved  materials  into  non- 
hquid  PCBs  and  liquid  PCBs.  For  multi- 
phasic non-liquid/liquid  or  liquid/ 
liquid  mixtures,  the  phases  shall  be 
separated  before  chemical  analysis. 
Following  phase  separation,  the  PCB 
concentration  in  each  non-liquid  phase 
shall  be  determined  on  a  dry  weight 
basis  and  the  PCB  concentration  in  each 
liquid  phase  shall  be  determined 
separately  on  a  wet  weight  basis. 

(iv)  Any  person  disposing  of  multi- 
phasic non-liquid/liquid  or  liquid/ 
liquid  mixtures  must  use  the  PCB 
disposal  requirements  that  apply  to  the 
individual  phase  with  the  highest  PCB 
concentration  except  where  otherwise 
noted.  Alternatively,  phases  may  be 
separated  and  disposed  of  using  the  PCB 
disposal  requirements  that  apply  to  each 
separated,  single-phase  material. 

(5)  No  person  may  avoid  any 
provision  specifying  a  PCB 
concentration  by  diluting  the  PCBs, 
unless  otherwise  specifically  provided. 

(6)  Unless  otherwise  specified, 
references  to  weights  or  volimies  of 
PCBs  in  this  part  apply  to  the  total 
weight  or  total  volume  of  the  material 
(oil.  soil,  debris,  etc.)  that  contains 
regulated  concentrations  of  PCBs.  not 
the  calculated  weight  or  volume  of  only 
the  PCB  molecules  contained  in  the 

material. 

***** 

c.  By  adding  a  new  §  761.2  to  read  as 
follows: 

§761.2    PCB  concentration  assumptions 
for  use. 

(a)(1)  Any  person  may  assume  that 
transformers  with  <3  pounds  (1.36 
kilograms  (kgs))  of  fluid,  circuit 
breakers,  reclosers,  oil-filled  cable,  and 
rectifiers  whose  PCB  concentration  is 
not  established  contain  PCBs  at  <50 
ppm. 

(2)  Any  person  must  assume  that 
mineral  oil-filled  electrical  equipment 
that  was  manufactured  before  July  2, 
1979,  and  whose  PCB  concentration  is 
not  established  is  PCB-Contaminated 
Electrical  Equipment  (i.e.,  contains  >50 
ppm  PCB.  but  <500  ppm  PCB).  All  pole- 
top  and  pad-mounted  distribution 
transformers  manufactured  before  July 
2.  1979.  must  be  assumed  to  be  mineral- 
oil  filled.  Any  person  may  assume  that 
electrical  equipment  manufactured  after 
July  2. 1979.  is  non-PCB  (i.e..  <50  ppm 


UMI 
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PCBs).  If  the  date  of  manufacture  of 
mineral  oil-filled  electrical  equipment  is 
unknown,  any  person  must  assume  it  to 
be  PCB-Contaminated. 

(3)  Any  person  must  assume  that  a 
transformer  manufactured  prior  to  July 
2. 1979.  that  contains  1.36  kg  (3  pounds) 
or  more  of  fluid  other  than  mineral  oil 
and  whose  PCB  concentration  is  not 
established,  is  a  PCB  Transformer  (i.e.. 
2500  ppm).  If  the  date  of  manufacture 
or  the  type  of  dielectric  fluid  is 
unknown,  any  person  must  assume  the 
transformer  to  be  a  PCB  Transformer. 

(4)  Any  person  must  assume  that  a 
capacitor  manufactured  prior  to  July  2, 
1979.  whose  PCB  concentration  is  not 
established  contains  >500  ppm  PCBs. 
Any  person  may  assume  that  a  capacitor 
manufactured  after  July  2. 1979,  is  non- 
PCB  (i.e.,  <50  ppm  PCBs).  If  the  date  of 
manufacture  is  unknown,  any  person 
must  assume  the  capacitor  contains 
>500  ppm  PCBs.  Any  person  may 
assume  that  a  capacitor  marked  at  the 
time  of  manufacture  with  the  statement 
"No  PCBs"  in  accordance  with 

§  761.40(g)  is  non-PCB. 

(b)  PCB  concentration  may  be 
established  by; 

(1)  Testing  the  equipment:  or 

(2)(i)  A  permanent  label,  mark,  or 
other  documentation  from  the 
manufacturer  of  the  equipment 
indicating  its  PCB  concentration  at  the 
time  of  manufacture;  and 

(ii)  Service  records  or  other 
dociunentation  indicating  the  PCB 
concentration  of  all  fluids  used  in 
servicing  the  equipment  since  it  was 
first  manufactured. 

d.  In  §  761.3,  by  revising  the 
definitions  for  "Commercial  storer  of 
PCB  waste,  '  "PCB-Contaminated 
Electrical  Equipment,"  "PCB  Item," 
"PCB  Transformer,"  and  paragraph  (2) 
of  "Qualified  Incinerator";  by  removing 
the  definitions  for  "Basel  Convention" 
and  "Emergency  Situation";  and  by 
adding  alphabetically  36  definitions  to 
read  as  follows: 

1761.3    Definitions. 

Air  compressor  system  means  air 
compressors,  piping,  receiver  tanks, 
volume  tanks  and  bottles,  dryers, 

airlines,  and  related  appurtenances. 

•  •        •        »        * 

ASTM  means  American  Society  for 
Testing  and  Materials,  1916  Race  Street, 

Philadelphia.  PA  19103. 

•  •        •        •        • 

CERCLA  means  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 

U.S.C.  9601-9657). 

•  *        •        •         • 

Cleanup  site  means  the  areal  extent  of 
contamination  and  all  suitable  areas  in 


very  close  proximity  to  the 
contamination  necessary  for 
implementation  of  a  cleanup  of  PCB 
remediation  waste,  regardless  of 
whether  the  site  was  intended  for 

management  of  waste. 

•        *        •        •        • 

Commercial  storer  of  PCB  waste 
means  the  owner  or  operator  of  each 
facility  that  is  subject  to  the  PCB  storage 
unit  standards  of  §  761.65(b)(1)  or  (c)(7) 
or  meets  the  alternate  storage  criteria  of 
§  761.65(b)(2),  and  who  engages  in 
storage  activities  involving  either  PCB 
waste  generated  by  others  or  that  was 
removed  while  servicing  the  equipment 
owned  by  others  and  brokered  for 
disposal.  The  receipt  of  a  fee  or  any 
other  form  of  compensation  for  storage 
services  is  not  necessary  to  qualify  as  a 
commercial  storer  of  PCB  waste.  A 
generator  who  only  stores  its  own  waste 
is  subject  to  the  storage  requirements  of 
§  761.65,  but  is  not  required  to  obtain 
approval  as  a  commercial  storer.  If  a 
facility's  storage  of  PCB  waste  generated 
by  others  at  no  time  exceeds  a  total  of 
500  gallons  of  liquid  and/ or  non- liquid 
material  containing  PCBs  at  regulated 
levels,  the  owner  or  operator  is  a 
commercial  storer  but  is  not  required  to 
seek  EPA  approval  as  a  commercial 
storer  of  PCB  waste.  Storage  of  one 
company's  PCB  waste  by  a  related 
company  is  not  considered  commercial 
storage.  A  "related  company"  includes, 
but  is  not  limited  to:  a  parent  company 
and  its  subsidiaries;  sibling  companies 
owned  by  the  same  parent  company; 
companies  owned  by  a  common  holding 
company;  members  of  electric 
cooperatives;  entities  within  the  same 
Executive  agency  as  defined  at  5  U.S.C. 
105;  and  a  company  having  a  joint 
ownership  interest  in  a  facility  from 
which  PCB  waste  is  generated  (such  as 
a  jointly  owned  electric  power 
generating  station)  where  the  PCB  waste 
is  stored  by  one  of  the  co-owners  of  the 
facility.  A  "related  company"  does  not 
include  another  voluntary  member  of 
the  same  trade  association.  Change  in 
ownership  or  title  of  a  generator's 
facility,  where  the  generator  is  storing 
PCB  waste,  does  not  make  the  new 
owner  of  the  facility  a  commercial  storer 

of  PCB  waste. 

*        •        *        »        * 

DOT  means  the  United  States 
Department  of  Transportation. 

Dry  weight  means  the  weight  of  the 
sample,  excluding  the  weight  of  the 
water  in  the  sample.  Prior  to  chemical 
analysis  the  water  may  be  removed  by 
any  reproducible  method  that  is 
applicable  to  measuring  PCBs  in  the 
sample  matrix  at  the  concentration  of 
concern,  such  as  air  drying  at  ambient 
temperature,  filtration,  decantation. 


heating  at  low  temperature  followed  by 
cooling  in  the  presence  of  a  desiccant, 
or  other  processes  or  combinations  of 
processes  which  would  remove  water 
but  not  remove  PCBs  from  the  sample. 
Analytical  procedures  which  calculate 
the  dry  weight  concentration  by 
adjusting  for  moisture  content  may  also 

be  used. 

•  •        •        •        * 

Facility  means  all  contiguous  land, 
and  structures,  other  appurtenances, 
and  improvements  on  the  land,  used  for 
the  treatment,  storage,  or  disposal  of 
PCB  waste.  A  facility  may  consist  of  one 
or  more  treatment,  storage,  or  disposal 

units. 

•  *        •        •        * 

High  occupancy  area  means  any  area 
where  PCB  remediation  waste  has  been 
disposed  of  on-site  and  where 
occupancy  for  any  individual  not 
wearing  dermal  and  respiratory 
protection  for  a  calendar  year  is:  840 
hours  or  more  (an  average  of  16.8  hours 
or  more  per  week)  for  non-porous 
surfaces  and  335  hours  or  more  (an 
average  of  6.7  hours  or  more  per  week) 
for  bulk  PCB  remediation  waste. 
Examples  could  include  a  residence, 
school,  day  care  center,  sleeping 
quarters,  a  single  or  multiple  occupancy 
40  hours  per  week  work  station,  a 
school  class  room,  a  cafeteria  in  an 
industrial  facility,  a  control  room,  and  a 

work  station  at  an  assembly  line. 

•  *        •        *        • 

Liquid  PCBs  means  a  homogenous 
flowable  material  containing  PCBs  and 
no  more  than  0.5  percent  by  weight  non- 
dissolved  material. 

Low  occupancy  area  means  any  area 
where  PCB  remediation  waste  has  been 
disposed  of  on-site  and  where 
occupancy  for  any  individual  not 
wearing  dermal  and  respiratory 
protection  for  a  calendar  year  is:  less 
than  840  hours  (an  average  of  16.8  hours 
per  week)  for  non-porous  surfaces  and 
less  than  335  hours  (an  average  of  6.7 
hours  per  week)  for  bulk  PCB 
remediation  waste.  Examples  could 
include  an  electrical  substation  or  a 
location  in  an  industrial  facility  where 
a  worker  spends  small  amounts  of  time 
per  week  (such  as  an  unoccupied  area 
outside  a  building,  an  electrical 
equipment  vault,  or  in  the  non-office 
space  in  a  warehouse  where  occupancy 

is  transitory). 

•  •        •        •        • 

Natural  gas  pipeline  system  means 
natural  gas  gathering  facilities,  natural 
gas  pipe,  natural  gas  compressors, 
natural  gas  storage  facilities,  and  natural 
gas  pipeUne  appurtenances  (including 
instrumentation  and  vessels  directly  in 
contact  with  transported  natural  gas 
such  as  valves,  regulators,  drips,  filter 
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separators,  etc..  but  not  including  air 

compressors). 

•        «        •        •        • 

Non-liquid  PCBs  means  materials 
containing  PCBs  that  by  visual 
inspection  do  not  flow  at  room 
temperature  (25  "C  or  77  »F)  or  from 
which  no  liquid  passes  when  a  100  g  or 
100  ml  representative  sample  is  placed 
in  a  mesh  number  60  ±  5  percent  paint 
filter  and  allowed  to  drain  at  room 

temperature  for  5  minutes. 

***** 

Non-porous  surface  means  a  smooth, 
unpainted  solid  surface  that  limits 
penetration  of  liquid  containing  PCBs 
beyond  the  immediate  surface. 
Examples  are:  smooth  uncorroded 
metal;  natural  gas  pipe  with  a  thin 
porous  coating  originally  applied  to 
inhibit  corrosion;  smooth  glass;  smooth 
glazed  ceramics;  impermeable  polished 
building  stone  such  as  marble  or  granite; 
and  high  density  plastics,  such  as 
polycarbonates  and  melamines,  that  do 
not  absorb  organic  solvents. 

NTIS  means  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce.  5285  Port  Royal  Rd.. 

Springfield.  VA  22161. 

***** 

Open  burning  means  the  combustion 
of  any  PCB  regulated  for  disposal,  in  a 
manner  not  approved  or  otherwise 
allowed  under  subpart  D  of  this  part, 
and  without  any  of  the  following: 

(1)  Control  of  combustion  air  to 
maintain  adequate  temperature  for 
efficient  combustion. 

(2)  Containment  of  the  combustion 
reaction  in  an  enclosed  device  to 
provide  sufficient  residence  time  and 
mixing  for  complete  combustion. 

(3)  Control  of  emission  of  the  gaseous 

combustion  products. 

***** 

PCB  bulk  product  waste  means  waste 
derived  fitim  manufactured  products 
containing  PCBs  in  a  non-liquid  state,  at 
any  concentration  where  the 
concentration  at  the  time  of  designation 
for  disposal  was  >50  ppm  PCBs.  PCB 
bulk  product  waste  does  not  include 
PCBs  or  PCB  Items  regulated  for 
disposal  under  §  761.60(a)  through  (c). 
§  761.61,  §  761.63.  or  §  761.64.  PCB  bulk 
product  waste  includes,  but  is  not 
limited  to: 

(1)  Non-liquid  bulk  wastes  or  debris 
from  the  demolition  of  buildings  and 
other  man-made  structures 
manufactured,  coated,  or  serviced  with 
PCBs.  PCB  bulk  product  waste  does  not 
include  debris  from  the  demolition  of 
buildings  or  other  man-made  structures 
that  is  contaminated  by  spills  from 
regulated  PCBs  which  have  not  been 
disposed  of,  decontaminated,  or 


otherwise  cleaned  up  in  accordance 
with  subpart  D  of  this  part. 

(2)  PCB-containing  wastes  frt)m  the 
shredding  of  automobiles,  household 
appliances,  or  industrial  appliances. 

l3)  Plastics  (such  as  plastic  insulation 
from  wire  or  cable;  radio,  television  and 
computer  casings;  vehicle  parts;  or 
furniture  laminates);  preformed  or 
molded  rubber  parts  and  components; 
applied  dried  paints,  varnishes,  waxes 
or  other  similar  coatings  or  sealants; 
caulking;  adhesives;  paper;  Galbestos; 
sound  deadening  or  other  types  of 
insulation;  and  felt  or  fabric  products 
such  as  gaskets. 

(4)  Fluorescent  light  ballasts 

containing  PCBs  in  the  potting  material. 

***** 

PCB  Capacitor  means  any  capacitor 
that  contains  >500  ppm  PCB. 
Concentration  assumptions  applicable 

to  capacitors  appear  under  §  761.2. 

***** 

PCB-Contaminated  means  a  non- 
liquid  material  containing  PCBs  at 
concentrations  >50  ppm  but  <500  ppm; 
a  liquid  material  containing  PCBs  at 
concentrations  >50  ppm  but  <500  ppm 
or  where  insufficient  liquid  material  is 
available  for  analysis,  a  non-porous 
surface  having  a  surface  concentration 
>10  jig/100  cm^  but  <100  ng/100  cm^, 
measured  by  a  standard  wipe  test  as 
defined  in  §761.123. 

PCB-Contaminated  Electrical 
Equipment  means  any  electrical 
equipment  including,  but  not  Umited  to. 
transformers  (including  those  used  in 
railway  locomotives  and  self-propelled 
cars),  capacitors,  circuit  breakers, 
reclosers,  voltage  regulators,  switches 
(including  sectionalizers  and  motor 
starters),  electromagnets,  and  cable,  that 
contains  PCBs  at  concentrations  of  >50 
ppm  and  <500  ppm  in  the 
contaminating  fluid.  In  the  absence  of 
liquids,  electrical  equipment  is  PCB- 
Contaminated  if  it  has  PCBs  at  >10  ^g/ 
100  cm^  and  <100  pg/lOO  cm^  as 
measured  by  a  stemdard  wipe  test  (as 
defined  in  §  761.123)  of  a  non-porous 

surface. 

**•**' 

PCB  field  screening  test  means  a 
portable  analytical  device  or  kit  which 
measures  PCBs.  PCB  field  screening 
tests  usually  report  less  than  or  greater 
than  a  specific  numerical  PCB 
concentration.  These  tests  normally 
build  in  a  safety  factor  which  increases 
the  probability  of  a  false  positive  report 
and  decreases  the  probability  of  a  false 
negative  repxsrt.  PCB  field  screening 
tests  do  not  usually  provide:  an  identity 
record  generated  by  an  instrument:  a 
quantitative  comparison  record  from 
calibration  standards;  any  identification 
of  PCBs;  and/or  any  indication  or 


identification  of  interferences  with  the 
measurement  of  the  PCBs.  PCB  field 
screening  test  technologies  include,  but 
are  not  limited  to,  total  chlorine 
colorimetric  tests,  total  chlorine  x-ray 
fluorescence  tests,  total  chlorine 
microcoulometric  tests,  and  rapid 
immunoassay  tests. 

PCB  household  waste  means  PCB 
waste  that  is  generated  by  residents  on 
the  premises  of  a  temporary  or 
permanent  residence  for  individuals 
(including  individually  owned  or  rented 
units  of  a  multi-unit  construction),  and 
that  is  composed  primarily  of  materials 
foimd  in  wastes  generated  by  consumers 
in  their  homes.  PCB  household  waste 
includes  unwanted  or  discarded  non- 
commercial vehicles  (prior  to 
shredding),  household  items,  and 
appliances  or  appliance  parts  and 
wastes  generated  on  the  premises  of  a 
residence  for  individuals  as  a  result  of 
routine  household  maintenance  by  or  on 
behalf  of  the  resident.  Bulk  or 
commingled  liquid  PCB  wastes  at 
concentrations  of  >50  ppm,  demolition 
and  renovation  wastes,  and  industrial  or 
heavy  duty  equipment  with  PCBs  are 

not  household  wastes. 

***** 

PCB  Item  means  any  PCB  Article,  PCB 
Article  Container,  PCB  Container,  PCB 
Equipment,  or  anything  that  deHberately 
or  unintentionally  contains  or  has  as  a 

part  of  it  any  PCB  or  PCBs. 

***** 

PCB/ radioactive  waste  means  PCBs 
regulated  for  disposal  under  subpart  D 
of  this  [>art  that  also  contain  source, 
special  nuclear,  or  byproduct  material 
subject  to  regulation  under  the  Atomic 
Energy  Act  of  1954,  as  amended,  or 
naturally-occurring  or  accelerator- 
produced  radioactive  material. 
*        *        *        «      '  * 

PCB  remediation  waste  means  waste 
containing  PCBs  as  a  result  of  a  spill, 
release,  or  other  unauthorized  disposal, 
at  the  following  concentrations: 
Materials  disposed  of  prior  to  April  18, 
1978,  that  are  currently  at 
concentrations  >50  ppm  PCBs, 
regardless  of  the  concentration  of  the 
original  spill;  materials  which  are 
ciirrently  at  any  volume  or 
concentration  where  the  original  source 
was  >500  ppm  PCB  beginning  on  April 
18, 1978,  or  >50  ppm  PCB  beginning  on 
July  2, 1979;  and  materials  which  are 
currently  at  any  concentration  if  the 
PCBs  are  from  a  source  not  authorized 
for  use  under  this  part.  PCB  remediation 
waste  means  soil,  rags,  and  other  debris 
generated  as  a  result  of  any  PCB  spill 
cleanup,  including,  but  not  limited  to: 

(1)  Envirorunental  media  containing 
PCBs,  such  as  soil  and  gravel;  dredged 
materials,  such  as  sediments,  settled 
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sediment  fines,  an^  aqueous  decantate 
from  sediment. 

(2)  Sewage  sludge  containing  <50 
ppm  PCBs  and  not  in  use  according  to 
§  761.20(a)(4);  PCB  sewage  sludge; 
commercial  or  industrial  sludge 
contaminated  as  the  result  of  a  spill  of 
PCBs  including  sludges  located  in  or 
removed  from  any  pollution  control 
device;  aqueous  decantate  from  an 
industrial  sludge. 

(3)  Buildings  and  other  man-made 
structures,  such  as  concrete  or  wood 
floors  or  walls  contaminated  from  a 
leaking  PCB  or  PCB-Contaminated 
transformer,  porous  surfaces  and  non- 
porous  surfaces. 

•  •        •        *        • 

PCB  sewage  sludge  means  sewage 
sludge  as  defined  in  40  CFR  503.9(w) 
which  contains  >50  ppm  PCBs,  as 

measured  on  a  dry  weight  basis. 

•  •        •        •        • 

PCB  Transformer  means  any 
transformer  that  contains  >500  ppm 
PCBs.  For  PCB  concentration 
assumptions  applicable  to  transformers 
containing  1.36  kilograms  (3  lbs.)  or 
more  of  fluid  other  than  mineral  oil,  see 
§  761.2.  For  provisions  permitting 
reclassification  of  electrical  equipment, 
including  PCB  Transformers,  containing 
>500  ppm  PCBs  to  PCB-Contaminated 
Electrical  Equipment,  see  §  761.30(a) 

and  (h). 

•  •        •        *        • 

Performance-based  organic 
decontamination  fluid  (PODF)  means 
kerosene,  diesel  fuel,  terpene 
hydrocarbons,  and  terpene 

hydrocarbon/alcohol  mixtures. 

***** 

Porous  surface  means  any  surface  that 
allows  PCBs  to  penetrate  or  pass  into 
itself  including,  but  not  limited  to,  paint 
or  coating  on  metal;  corroded  metal; 
fibrous  glass  or  glass  wool;  unglazed 
ceramics;  ceramics  with  a  f)orous  glaze; 
porous  building  stone  such  as 
sandstone,  travertine,  limestone,  or 
coral  rock;  low-density  plastics  such  as 
styrofoam  and  low-density 
polyethylene;  coated  (varnished  or 
painted)  or  uncoated  wood;  concrete  or 
cement:  plaster;  plasterboard; 
wallboard;  rubber;  fiberboard; 
chipboard;  asphalt;  or  tar  paper.  For 
purposes  of  cleaning  and  disposing  of 
PCB  remediation  waste,  porous  surfaces 
have  different  requirements  than  non- 
porous  surfaces. 

•  •        *        •        • 

Qualified  incinerator  means  one  of 

the  following: 

***** 

(2)  A  high  efficiency  boiler  which 
complies  with  the  criteria  of 
§  761.71(a)(1),  and  for  which  the 
operator  has  given  written  notice  to  the 


appropriate  EPA  Regional  Administrator 
in  accordance  with  the  notification 
requirements  for  the  burning  of  mineral 

oil  dielectric  fluid  under  §  761.71(a)(2). 

•  •        •        •        • 

RCRA  means  the  Resource 
Conservation  and  Recovery  Act  (40 

U.S.C.  6901  et  seq.). 

•  *         *         •        • 

Research  and  development  (R&'D)for 
PCB  disposal  means  demonstrations  for 
commercial  PCB  disposal  approvals, 
pre-demonstration  tests,  tests  of  major 
modifications  to  previously  approved 
PCB  disposal  technologies,  treatability 
studies  for  PCB  disposal  technologies 
which  have  not  been  approved, 
development  of  new  disposal 
technologies,  and  research  on  chemical 
transformation  processes  including,  but 

not  limited  to,  biodegradation. 

***** 

Sewage  sludge  means  sewage  sludge 
as  defined  in  §  503. 9(w)  of  this  chapter 
that  contains  <50  ppm  (on  a  dry  weight 

basis)  PCBs. 

•  •        •        •        • 

Soil  washing  means  the  extraction  of 
PCBs  from  soil  using  a  solvent, 
recovering  the  solvent  from  the  soil, 
separating  the  PCBs  from  the  recovered 
solvent  for  disposal,  and  then  disposal 
or  reuse  of  the  solvent. 

Standard  wipe  sample  means  a 
sample  collected  for  chemical  extraction 
and  analysis  using  the  standard  wipe 
test  as  defined  in  §  761.123.  Except  as 
designated  elsewhere  in  part  761,  the 
minimum  surface  area  to  be  sampled 

shall  be  100  cm^. 

•        •        •        ■        * 

SW-846  meems  the  document  having 
the  title  "SW-846,  Test  Methods  for 
Evaluating  Solid  Waste,"  which  is 
available  from  either  the  National 
Technical  Information  Service  (NTIS, 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  Springfield,  VA  22161, 
telephone:  (703)  487-4650  or  the  U.S. 
Government  Printing  Office  (U.S.  GPO, 
710  North  Capitol  St.,  NW.,  Washington, 

DC  20401,  telephone:  (202)  783-3238. 

***** 

TSCA  means  the  Toxic  Substances 
Control  Act  (15  U.S.C.  2601  et  seq.]. 

***** 

TSCA  PCB  Coordinated  Approval 
means  the  process  used  to  recognize 
other  Federal  or  State  waste 
management  documents  governing  the 
storage,  cleanup,  treatment,  and 
disposal  of  PCB  wastes.  It  is  the 
mechanism  under  TSCA  for 
accomplishing  review,  coordination, 
and  approval  of  PCB  waste  management 
activities  which  are  conducted  outside 
of  the  TSCA  PCB  approval  process,  but 
require  approval  under  the  TSCA  PCB 
regulations  at  40  CFR  part  761. 


Unit  means  a  particular  building, 
structure,  or  cell  used  to  manage  PCB 
waste  (including,  but  not  limited  to,  a 
building  used  for  PCB  waste  storage,  a 
landfill,  an  industrial  boiler,  or  an 
incinerator). 

U.S.  GPO  means  the  U.S.  Government 
Printing  Office,  710  North  Capitol  St., 

NW.,  Washington,  DC  20401. 

***** 

Wet  weight  means  reporting  chemical 
analysis  results  by  including  either  the 
weight,  or  the  volume  and  density,  of  all 

liquids. 

***** 

e.  In  §  761.19,  the  table  in  paragraph 
(b),  in  the  second  column,  by  revising 
the  reference  to 

"§  761.60(a)(3)(iii)(B)(6)"  wherever  it 
appears  to  read  "§  761.71(b)(2)(vi)"  and 
by  revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§761.19    Refer«nc8S. 

***** 

(b)  Incorporation  by  reference.  The 
following  material  is  incorporated  by 
reference,  and  is  available  for  inspection 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  St.,  NW.,  Suite  700, 
Washington,  DC.  These  incorporations 
by  reference  were  approved  by  the 
Director  of  the  Office  of  the  Federal 
Register.  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register.  Copies  of  the 
incorporated  material  are  available  for 
inspection  at  the  TSCA  Nonconfidential 
Information  Center  (7407).  Rm.  B607, 
Northeast  Mall,  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Copies  of  the 
incorporated  material  may  be  obtained  - 
from  the  American  Society  for  Testing 
and  Materials  (ASTM).  1916  Race  Street, 

Philadelphia,  PA  19103. 

***** 

f.  Throughout  part  761,  by  revising 
the  references  to  "Director,  Chemical 
Management  Division"  and  "Director, 
CMD,"  to  read  "Director,  National 
Program  Chemicals  Division". 

g.  In  §  761.20,  by  revising  the  section 
heading  and  paragraphs  (a)(4),  (c)(2), 
and  (c)(5)  to  read  as  follows: 

§  761 .20    Prohibitions  and  exceptions. 

(a)     *        *        * 

(4)  An  authorization  is  not  required  to 
use  sewage  sludge  where  the  uses  are 
regulated  at  parts  257,  258,  and  503  of 
this  chapter.  No  j>erson  may  blend  or 
otherwise  dilute  PCBs  regulated  for 
disposal,  including  PCB  sewage  sludge 
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and  sewage  sludge  not  used  pursuant  to 
parts  257,  258,  and  503  of  this  chapter, 
for  purposes  of  use  or  to  avoid  disposal 
requirements  under  this  part.  Except  as 
explicitly  provided  in  subpart  D  of  this 
part,  no  person  may  dispose  of  regulated 
PCB  wastes  including,  but  not  limited 
to,  PCB  remediation  waste,  PCB  bulk 
product  waste,  PCBs,  and  PCB 
industrial  sludges,  into  treatment  works, 

as  defined  in  §  503.g(aa)  of  this  chapter. 

***** 

(c)    •       •        • 

(2)  Any  person  may  process  and 
distribute  in  commerce  for  disposal 
PCBs  at  concentrations  of  >50  ppm.  or 
PCB  Items  with  PCB  concentrations  of 
>50  ppm,  if  they  comply  with  the 
applicable  provisions  of  this  part. 

(i)  Processing  activities  which  are 
primarily  associated  with  and  facilitate 
storage  or  transportation  for  disposal  do 
not  require  a  TSCA  PCB  storage  or 
disposal  approval. 

(ii)  Processing  activities  which  are 
primarily  associated  with  and  facilitate 
treatment,  as  defined  in  §  261.10  of  this 
chapter,  or  disposal  require  a  TSCA  PCB 
disposal  approval  unless  they  are  part  of 
an  existing  approval,  are  part  of  a  self- 
implementing  activity  under  §  761.61(a) 
or  §  761.79(b)  or  (c),  or  are  otherwise 
specifically  allowed  under  subpart  D  of 
this  part. 

(ill)  With  the  exception  of  provisions 
in  §  761.60(a)(2)  and  (a)(3).  in  order  to 
meet  the  intent  of  §  761.1(b),  processing, 
diluting,  or  otherwise  blending  of  waste 
prior  to  being  introduced  into  a  disposal 
unit  for  purposes  of  meeting  a  PCB 
concentration  limit  shall  be  done  in 
accordance  with  a  TSCA  PCB  disposal 
approval  or  comply  with  the 
reouirements  of  §  761.79. 

liv)  Where  the  rate  of  delivering 
liquids  or  non-liquids  into  a  PCB 
disposal  unit  is  an  operating  parameter, 
this  rate  shall  be  a  condition  of  the 
TSCA  PCB  disposal  approval  for  the 

unit  when  an  approval  is  required. 

***** 

(5)  Decontaminated  materials.  Any 
person  may  distribute  in  commerce 
equipment,  structures,  or  other  liquid  or 
non-liquid  materials  that  were 
contaminated  with  PCBs  >50  ppm, 
including  those  not  otherwise 
authorized  for  distribution  in  commerce 
under  this  part,  provided  that  one  of  the 
following  applies: 

(i)  The  materials  were 
decontaminated  in  accordance  with  a 
TSCA  PCB  disposal  approval  issued 
under  subpart  D  of  this  part,  with 
§  761.79,  or  with  applicable  EPA  PCB 
spill  cleanup  policies  in  effect  at  the 
time  of  the  decontamination. 

(ii)  If  not  previously  decontaminated, 
the  materials  now  meet  an  applicable 


decontamination  standard  in 
§  761.79(b). 

h.  Section  761.30  is  amended  as 
follows: 

i.  Paragraph  (a)(1)  is  amended  by 
removing  (a)(l)(iii)(A)  through 
(a)(l)(iii)(C)(2)(il.  and  (a)(l)(iii)(D),  and 
by  redesignating  (a)(l)(iii)(C)(2){ii')  and 
(a)(l)(iii)(C)(2)(;7jl  as  (a)(l)(iii)(A)  and 
(a)(l)(iii)(B),  respectively;  by  revising 
paragraph  (a)(l)(vi);  in  paragraph 
(a)(l)(vii)(C),  by  revising  the  phrase 
"280/120  volt  radial"  to  read  "208A20 
volt  radial":  in  paragraph  (a)(l)(x)  by 
revising  the  reference  to  "§  761.60"  to 
read  "subpart  D  of  this  part";  by  adding 
new  paragraphs  (a)(l)(xii)(I)  and 
(a)(l)(xii)(J);  in  paragraph  (a)(l)(xv) 
introductory  text  by  revising  the 
reference  to  "§  761.3"  to  read  "§  761.2"; 
and  by  revising  paragraph  (a)(l)(xv)(D). 

ii.  Paragraph  (b)  is  amended  by 
revising  paragraph  Cb)(l)  and  by 
removing  paragraph  (b)(2)(ii)  and  . 
redesignating  paragraphs  (b)(2)(iii) 
through  (b)(2)(vii)  as  fb)(2)(ii)  through 
(b)(2)(vi),  respectively. 

iii.  By  revising  paragraphs  (c),  (d),  (e), 
(h)(l)(ii),  (i),  (j),  (k)  and  (p);  removing 
and  reserving  paragraphs  (g),  (n),  and 
(o);  and  adding  paragraphs  (h)(l)(iii). 
(q),  (r).  (s),  (t),  and  (u). 

The  revisions  and  additions  read  as 
follows: 

$761.30  Authortzatk>n8. 

(a)     •     •     • 

(1)     •     •     * 

(vi)(A)  No  later  than  December  28, 
1998  all  owners  of  PCB  Transformers, 
including  those  in  storage  for  reuse, 
must  register  their  transformers  with  the 
Environmental  Protection  Agency, 
National  Program  Chemicals  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7404),  401  M  St.,  SW.. 
Washington,  DC  20460.  This  registration 
requirement  is  subject  to  the  limitations 
in  paragraph  (a)(1)  of  this  section. 

( 1 )  A  transformer  owner  who  assumes 
a  transformer  is  a  PCB-Contaminated 
transformer,  and  discovers  after 
December  28. 1998  that  it  is  a  PCB- 
Transformer,  must  register  the  newly- 
identified  PCB  Transformer,  in  writing, 
with  the  Environmental  Protection 
Agency  no  later  than  30  days  after  it  is 
identified  as  such.  This  requirement 
does  not  apply  to  transformer  owners 
who  have  previously  registered  with  the 
EPA  PCB  Transformers  located  at  the 
same  address  as  the  transformer  that 
they  assumed  to  be  PCB-Contaminated 
and  later  determined  to  be  a  PCB 
Transformer. 

(2)  A  person  who  takes  possession  of 
a  PCB  Transformer  after  December  28, 


1998  is  not  required  to  register  or  re- 
register the  transformer  with  the  EPA. 

(B)  Any  person  submitting  a 
registration  under  this  section  must 
include: 

(1)  Company  name  and  address. 

(2)  Contact  name  and  telephone 
number. 

[3]  Address  where  these  transformers 
are  located.  For  mobile  sources  such  as 
ships,  provide  the  name  of  the  ship. 

(4)  Number  of  PCB  Transformers  and 
the  total  weight  in  kilograms  of  PCBs 
contained  in  the  transformers. 

(5)  Whether  any  transformers  at  this 
location  contain  flammable  dielectric 
fluid  (optional). 

(6)  Signature  of  the  owner,  operator, 
or  other  authorized  representative 
certifying  the  accuracy  of  the 
information  submitted. 

(C)  A  transformer  owner  must  retain 
a  record  of  each  PCB  Transformer's 
registration  (e.g.,  a  copy  of  the 
registration  and  the  return  receipt 
signed  by  EPA)  with  the  inspection  and 
maintenance  records  required  for  each 
PCB  Transformer  under  paragraph 
(a)(l)(xii)(I)  of  this  section. 

(D)  A  transformer  owner  must  comply 
with  all  requirements  of  paragraph 
(a)(l)(vi)(A)  of  this  section  to  continue 
the  PCB-Transformer's  authorization  for 
use,  or  storage  for  reuse,  pursuant  to  this 
section  and  TSCA  section  6(e)(2)(B). 

***** 

(xii)     •     *     * 

(I)  Record  of  the  registration  of  PCB 
Transformers). 

(J)  Records  of  transfer  of  ownership  of 
a  PCB  Item  (excluding  intact  non- 
leaking  small  capacitors)  with  a  PCB 
concentration  of  >500  ppm,  when 
records  are  not  maintained  in 
compliance  with  §  761.180(a)(2). 

***** 

(xv)     •     •     • 

(D)  Register  the  PCB  Transformer  in 
writing  with  the  building  owner  within 
30  days  of  discovery. 

(b)  •     •     • 

(1)  Use  restridions.  After  July  1, 1986, 
use  of  railroad  transformers  that  contain 
dielectric  fluids  with  a  PCB 

concentration  >  1,000  ppm  is  prohibited. 

•        •        •        •        • 

(c)  Use  in  mining  equipment.  After 
January  1, 1982,  PCBs  may  be  used  in 
mining  equipment  only  at  a 
concentration  level  of  <50  ppm. 

(d)  Use  in  heat  transfer  systems.  After 
July  1, 1984,  PCBs  may  be  used  in  heat 
transfer  systems  only  at  a  concentration 
level  of  <  50  ppm.  Heat  transfer  systems 
that  were  in  operation  after  July  1, 1984, 
with  a  concentration  level  of  <50  ppm 
PCBs  may  be  serviced  to  maintain  a 
concentration  level  of  <50  ppm  PCBs. 


UMI 
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Heat  transfer  systems  may  only  be 
serviced  with  fluids  containing  <50  ppm 
PCBs. 

(e)  Use  in  hydraulic  systems.  After 
July  1, 1984,  PCBs  may  be  used  in 
hydraulic  systems  only  at  a 
concentration  level  of  <50  ppm. 
Hydraulic  systems  that  were  in 
operation  after  July  1, 1984,  with  a 
concentration  level  of  <50  ppm  PCBs 
may  be  serviced  to  maintain  a 
concentration  level  of  <50  ppm  PCBs. 
Hydraulic  systems  may  only  be  serviced 

with  fluids  containing  <50  ppm  PCBs. 

***** 

(g)  [Reserved] 

(h)     *     •     • 

(1)     *     •     * 

(ii)  Use  and  storage  for  reuse  of 
voltage  regulators  which  contain  1.36 
kilograms  (3  lbs)  or  more  of  dielectric 
fluid  with  a  PCB  concentration  of  >500 
ppm  are  subject  to  the  following 
provisions: 

(A)  The  owner  of  the  voltage  regulator 
must  mark  its  location  in  accordance 
with  §761.40. 

(B)  If  a  voltage  regulator  is  involved 
in  a  fire-related  incident,  the  owner 
must  immediately  report  the  incident  to 
the  National  Response  Center  (Toll-free: 
1-800-424-8802;  in  Washington,  DC: 
202-426-2675).  A  fire-related  incident 
is  defined  as  any  incident  that  involves 
the  generation  of  sufficient  heat  and/or 
pressure,  by  any  source,  to  result  in  the 
violent  or  non-violent  rupture  of  the 
voltage  regulator  and  the  release  of 
PCBs. 

(C)  The  owner  of  the  voltage  regulator 
must  inspect  it  in  accordance  with  the 
requirements  of  paragraphs  (a)(l)(ix), 
{a)(l)(xiii),  and  (a)(l)(xiv)  of  this  section 
that  apply  to  PCB  Transformers. 

(D)  The  owner  of  the  voltage  regulator 
must  comply  with  the  recordkeeping 
and  reporting  requirements  at  §  761.180. 

(iii)  The  owner  of  a  voltage  regulator 
that  assumes  it  contains  <500  ppm  PCBs 
as  provided  in  §  761.2.  and  discovers  by 
testing  that  it  is  contaminated  at  >500 
ppm  PCBs,  must  comply  with  paragraph 
{h){l)(ii)(A)  of  this  section  7  days  after 
the  discovery,  and  paragraphs 
{h)(l)(ii){B),  (h)(l)(ii)(C),  and  (h)(l)(ii)(D) 
of  this  section  immediately  upon 

discovery. 

***** 

(i)  Use  and  reuse  of  PCBs  in  natural 
gas  pipeline  systems;  use  and  reuse  of 
PCB-Contaminated  natural  gas  pipe  and 
appurtenances.  {l)(i)  PCBs  are 
authorized  for  use  in  natural  gas 
pipeline  systems  at  concentrations  <50 
ppm. 

(ii)  PCBs  are  authorized  for  use,  at 
concentrations  >50  ppm,  in  natural  gas 
pipeline  systems  not  owned  or  operated 
by  a  seller  or  distributor  of  natural  gas. 


(iii)(A)  PCBs  are  authorized  for  use,  at 
concentrations  >50  ppm,  in  natural  gas 
pipeline  systems  owned  or  operated  by 
a  seller  or  distributor  of  natural  gas,  if 
the  owner  or  operator: 

[1]  Submits  to  EPA,  upon  request,  a 
written  description  of  the  general  nature 
and  location  of  PCBs  >50  ppm  in  their 
natural  gas  pipeline  system.  Each 
written  description  shall  be  submitted 
to  the  EPA  Regional  Administrator 
having  jurisdiction  over  the  segment  or 
component  of  the  system  (or  the 
Director,  National  Program  Chemicals 
Division,  Office  of  Prevention, 
Pesticides,  and  Toxic  Substances,  if  the 
system  is  contaminated  in  more  than 
one  region). 

(2)  Within  120  days  after  discovery  of 
PCBs  >50  ppm  in  natural  gas  pipeline 
systems,  or  by  December  28,  1998, 
whichever  is  later,  characterizes  the 
extent  of  PCB  contamination  by 
collecting  and  analyzing  samples  to 
identify  the  upstream  and  downstream 
end  points  of  the  segment  or  component 
where  PCBs  >50  ppm  were  discovered. 

(3)  Within  120  days  of 
characterization  of  the  extent  of  PCB 
contamination,  or  by  December  28, 
1998.  whichever  is  later,  samples  and 
analyzes  all  potential  sources  of 
introduction  of  PCBs  into  the  natural 
gas  pipeline  system  for  PCBs  >50  ppm. 
Potential  sources  include  natural  gas 
compressors,  natural  gas  scrubbers, 
natural  gas  filters,  and  interconnects 
where  natural  gas  is  received  upstream 
from  the  most  downstream  sampling 
point  where  PCBs  >50  ppm  were 
detected;  potential  sources  exclude 
valves,  drips,  or  other  small  liquid 
condensate  collection  points. 

(4)  Within  1  year  of  characterization 
of  the  extent  of  PCB  contamination, 
reduces  all  demonstrated  sources  of 
PCBs  >50  ppm  to  <50  ppm,  or  removes 
such  sources  from  the  natural  gas 
pipeline  system;  or  implements  other 
engineering  measures  or  methods  to 
reduce  PCB  levels  to  <50  ppm  and  to 
prevent  further  introduction  of  PCBs 
>50  ppm  into  the  natural  gas  pipeline 
system  (e.g.,  pigging,  decontamination, 
in-line  filtration). 

(5)  Repeats  sampling  and  analysis  at 
least  annually  where  PCBs  are  >50  ppm, 
until  sampling  results  indicate  the 
natural  gas  pipeline  segment  or 
component  is  <50  ppm  PCB  in  two 
successive  samples  with  a  minimum 
interval  between  samples  of  180  days. 

(6)  Marks  aboveground  sources  of  PCB 
liquids  in  natural  gas  pipeline  systems 
with  the  Ml  Mark  in  accordance  with 

§  761.45(a),  where  such  sources  have 
been  demonstrated  through  historical  • 
data  or  recent  sampling  to  contain  PCBs 
>50  ppm. 


(B)  Owners  or  operators  of  natural  gas 
pipeline  systems  which  do  not  include 
potential  sources  of  PCB  contamination 
as  described  in  paragraph  (i)(l)(iii)(A)(3) 
of  this  section  containing  >50  ppm  PCB 
are  not  subject  to  paragraphs 
(i)(l)(iii)(A)(2),(i)(l)(iii)(A)(3). 
(i)(l)(iii)(A)(4).  or  (i)(l)(iii)(A)(6)  of  this 
section.  Owners  or  operators  of  these 
systems,  however,  must  comply  with 
the  other  provisions  of  this  section  (e.g., 
sampling  of  any  collected  PCB  liquids 
and  recordkeeping). 

(C)  The  owner  or  operator  of  a  natural 
gas  pipeline  system  must  document  in 
writing  all  data  collected  and  actions 
taken,  or  not  taken,  pursuant  to  the 
authorization  in  paragraph  (i)(l)(iii)(A) 
of  this  section.  They  must  maintain  the 
information  for  3  years  after  the  PCB 
concentration  in  the  component  or 
segment  is  reduced  to  <50  ppm.  and 
make  it  available  to  EPA  upon  request. 

(D)  The  Director,  National  Program 
Chemicals- Division,  after  consulting 
with  the  appropriate  EPA  Region(s) 
may,  based  on  a  finding  of  no 
unreasonable  risk,  modify  in  writing  the 
requirements  of  paragraph  (i)(l)(iii)(A) 
of  this  section,  including  extending  any 
compliance  date,  approving  alternative 
formats  for  documentation,  waiving  one 
or  more  requirements  for  a  segment  or 
component,  requiring  sampling  and 
analysis,  and  requiring  implementation 
of  engineering  measures  to  reduce  PCB 
concentrations.  EPA  will  make  such 
modifications  based  on  the  natural  gas 
pipeline  system  size,  configuration,  and 
current  operating  conditions;  nature, 
extent  or  source  of  contamination; 
proximity  of  contamination  to  end- 
users;  or  previous  sampling,  monitoring, 
remedial  actions  or  documentation  of 
activities  taken  regarding  compliance 
with  this  authorization  or  other 
applicable  Federal,  State,  or  local  laws 
and  regulations.  The  Director,  National 
Program  Chemicals  Division,  may 
delegate  the  authority  described  in  this 
paragraph,  upon  request,  to  the 
appropriate  EPA  Region. 

(E)  The  owner  or  operator  of  a  natural 
gas  pipeline  system  may  use  historical 
data  to  fulfill  the  requirements  of 
paragraphs  {i)(l)(iii)(A)(l), 
(i)(l)(iii)(A)(2)  and  (i)(l)(iii)(A)(J)  of  this 
section.  They  may  use  documented 
historical  actions  taken  to  reduce  PCB 
concentrations  in  known  sources; 
decontaminate  components  or  segments 
of  natural  gas  pipeline  systems;  or 
otherwise  to  reduce  PCB  levels  to  fulfill 
the  requirements  of  paragraph 
(i)(l)(iii)(A)(4)  of  this  section. 

(2)  Any  person  may  reuse  PCB- 
Contaminated  natural  gas  pipe  and 
appurtenances  in  a  natural  gas  pipeline 
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system,  provided  all  free-flowing  liquids 
have  been  removed. 

(3)  Any  person  may  use  PCB- 
Contaminated  natural  gas  pipe,  drained 
of  all  free-flowing  liquids,  in  the 
transport  of  liquids  (e.g.,  bulk 
hydrocarbons,  chemicals,  petroleum 
products,  or  coal  slurry),  as  casing  to 
provide  secondary  containment  or 
protection  (e.g.,  protection  for  electrical 
cable),  as  industrial  structural  material 
(e.g.,  fence  posts,  sign  posts,  or  bridge 
supports),  as  temporary  fliune  at 
construction  sites,  as  equipment  skids, 
as  culverts  under  transportation  systems 
in  intermittent  flow  situations,  for 
sewage  service  with  written  consent  of 
the  Publicly  Owned  Treatment  Works 
(POTW).  for  steam  service,  as  irrigation 
systems  (<20  inch  diameter)  of  less  than 
200  miles  in  length,  and  in  a  totally 
enclosed  compressed  air  system. 

(4)  Any  person  characterizing  PCB 
contamination  in  natural  gas  pipe  or 
natiu^l  gas  pipeline  systems  must  do  so 
by  analyzing  liquids  collected  at 
existing  condensate  collection  points  in 
the  pipe  or  pipeline  system.  The  level 
of  PCB  contamination  found  at  a 
collection  point  is  assumed  to  extend  to 
the  next  collection  point  downstream. 
Any  f)erson  characterizing  multi-phasic 
liquids  must  do  so  in  accordance  with 

§  761.1(b)(4);  if  no  liquids  are  present, 
they  must  use  standard  wipe  samples  in 
accordance  with  subpart  M  of  this  part. 

(5)(i)  Any  person  disposing  of  liquids 
containing  PCBs  >50  ppm  removed, 
spilled,  or  otherwise  released  from  a 
natural  gas  pipeline  system  must  do  so 
in  accordance  with  §  761.60(a)  based  on 
the  PCB  concentration  at  the  time  of 
removal  from  the  system.  Any  person 
disposing  of  materials  contaminated  by 
spills  or  other  releases  of  PCBs  >50  ppm 
from  a  natural  gas  pipeline  systems, 
must  do  so  in  accordance  with  §§  761.61 
or  761.79,  as  applicable. 

(ii)  Any  person  who  markets  or  bums 
for  energy  recovery  liquids  containing 
PCBs  at  concentrations  <50  ppm  PCBs  at 
the  time  of  removal  from  a  natural  gas 
pipeline  system  must  do  so  in 
accordance  with  the  provisions 
pertaining  to  used  oil  at  §  761.20(e).  No 
other  use  of  liquid  containing  PCBs  at 
concentrations  above  the  quantifiable 
level/level  of  detection  removed  from  a 
natural  gas  pipeline  system  is 
authorized. 

(j)  Research  and  development.  For 
purposes  of  this  section,  authorized 
research  and  development  (R&D) 
activities  include,  but  are  not  limited  to: 
the  chemical  analysis  of  PCBs. 
including  analyses  to  determine  PCB 
concentration;  determinations  of  the 
physical  properties  of  PCBs;  studies  of 
environmental  transport  processes; 


studies  of  biochemical  transport 
processes;  studies  of  effects  of  PCBs  on 
the  environment;  and  studies  of  the 
health  effects  of  PCBs.  including  direct 
toxicity  and  toxicity  of  metabolic 
products  of  PCBs.  Authorized  R&D 
activities  do  not  include  research, 
development,  or  analysis  for  the 
development  of  any  PCB  product.  Any 
person  conducting  R&D  activities  under 
this  section  is  also  responsible  for 
determining  and  complying  with  all 
other  apphcable  Federal.  State,  and 
local  laws  and  regulations.  Although  the 
use  of  PCBs  and  PCBs  in  analytical 
reference  samples  derived  from  waste 
material  is  authorized  in  conjunction 
with  PCB-disposal  related  activities, 
R&D  for  PCB  disposal  (as  defined  under 
§  761.3)  is  addressed  in  §  761.60(j).  PCBs 
and  PCBs  in  analytical  reference 
samples  derived  from  waste  materials 
are  authorized  for  use,  in  a  manner 
other  than  a  totally  enclosed  manner, 
provided  that: 

(1)  They  obtain  the  PCBs  and  PCBs  in 
analytical  reference  samples  derived 
from  waste  materials  from  sources 
authorized  under  §  761.80  to 
manufacture,  process,  and  distribute 
PCBs  in  commerce  and  the  PCBs  are 
packaged  in  compliance  with  the 
Hazardous  Materials  Regulations  at  49 
CFR  parts  171  through  180. 

(2)  They  store  all  PCB  wastes  resulting 
from  R&D  activities  (e.g..  spent 
laboratory  samples,  residuals, 
contaminated  media  such  as  clothing, 
etc.)  in  compliance  with  §  761.65(b)  and 
dispose  of  all  PCB  wastes  in  compliance 
with  §761.64. 

(3)  They  use  manifests,  pursuant  to 
subpart  K  of  this  part,  for  all  R&D  PCB 
wastes  being  transported  from  the  R&D 
facility  to  a  commercial  storer  and/ or  a 
disposal  facility.  However,  no  manifests 
are  required  if  the  residuals  or  unused 
analytical  reference  samples  of  PCB 
waste  material  are  returned  either  to  the 
physical  location  where  the  samples 
were  collected  or  a  location  where  other 
regulated  PCBs  from  the  physical 
location  where  the  samples  were 
collected  are  being  stored  for  disposal. 

(4)  No  person  may  manufacture, 
process,  or  distribute  in  commerce  PCBs 
for  research  and  development  unless 
they  have  been  granted  an  exemption  to 
do  so  under  TSCA  section  6(e)(3)(B). 

(k)  Use  in  scientific  instruments.  PCBs 
may  be  used  indefinitely  in  scientific 
instruments,  for  example,  in  oscillatory 
flow  birefringence  and  viscoelasticity 
instruments  for  the  study  of  the  physical 
properties  of  polymers,  as  microscopy 
mounting  fluids,  as  microscopy 
immersion  oil,  and  as  optical  liquids  in 
a  manner  other  than  a  totally  enclosed 
manner.  No  person  may  manufacture, 


process,  or  distribute  in  commerce  PCBs 
for  use  in  scientific  instruments  unless 
they  have  been  granted  an  exemption  to 

do  so  under  TSCA  section  6(e)(3)(B). 

•        •        •        •        • 

(n) — (o)  [Reserved] 

(p)  Continued  use  of  porous  surfaces 
contaminated  with  PCBs  regulated  for 
disposal  by  spills  of  liquid  PCBs.  (1) 
Any  person  may  use  porous  surfaces 
contaminated  by  spills  of  liquid  PCBs  at 
concentrations  >10  ^g/100  cm^  for  the 
remainder  of  the  useful  life  of  the 
surfaces  and  subsurface  material  if  the 
following  conditions  are  met: 

(i)  The  source  of  PCB  contamination 
is  removed  or  contained  to  prevent 
further  release  to  porous  surfaces. 

(ii)  If  the  porous  stuface  is  accessible 
to  superficial  surface  cleaning: 

(A)  The  double  wash  rinse  procedure 
in  subpart  S  of  this  part  is  conducted  on 
the  surface  to  remove  surface  PCBs. 

(B)  The  treated  surface  is  allowed  to 
dry  for  24  hours. 

(iii)  After  accessible  surfaces  have 
been  cleaned  according  to  paragraph 
(p)(l)(ii)  of  this  section  and  for  all 
surfaces  inaccessible  to  cleanup: 

(A)  The  surface  is  completely  covered 
to  prevent  release  of  PCBs  with: 

(1)  Two  solvent  resistant  and  water 
repellent  coatings  of  contrasting  colors 
to  allow  for  a  visual  indication  of  wear 
through  or  loss  of  outer  coating 
integrity;  or 

[2]  A  solid  barrier  fastened  to  the 
siirface  and  covering  the  contaminated 
area  or  all  accessible  parts  of  the 
contaminated  area.  Examples  of 
inaccessible  areas  are  underneath  a 
floor-mounted  electrical  transformer 
and  in  an  impassible  space  between  an 
electrical  transformer  and  a  vault  wall. 

(B)  The  surface  is  marked  with  the  Ml 
Mark  in  a  location  easily  visible  to 
individuals  present  in  the  area;  the  Ml 
Mark  shall  be  placed  over  the 
encapsulated  area  or  the  barrier  to  the 
encapsulated  area. 

(C)  Ml  Marks  shall  be  replaced  when 
worn  or  illegible. 

(2)  Removal  of  a  porous  surface 
contaminated  with  PCBs  from  its 
location  or  current  use  is  prohibited 
except  for  removal  for  disposal  in 
accordance  with  §§  761.61  or  761.79  for 
surfaces  contaminated  by  spills,  or 

§  761.62  for  manufactured  porous 
surfaces, 
(q)  [Reserved] 


B 


(r)  Use  in  and  servicing  of  rectifiers. 
Any  person  may  use  PCBs  at  any 
concentration  in  rectifiers  for  the 
remainder  of  the  PCBs"  useful  life,  and 
may  use  PCBs  <50  ppm  in  servicing 
(including  rebuilding)  rectifiers. 

(s)  Use  of  PCBs  in  air  compressor 
systems.  (1)  Any  person  may  use  PCBs 
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in  air  compressor  systems  at 
concentrations  <50  ppm. 

(2)  Any  person  may  use  PCBs  in  air 
compressor  systems  (or  components 
thereoO  at  concentrations  >50  ppm 
provided  that: 

(i)  Ail  free-flowing  liquids  containing 
PCBs  >50  ppm  are  removed  from  the  air 
compressor  crankcase  and  the  crankcase 
is  replied  with  non-PCB  liquid. 

(ii)  Other  air  compressor  system 
components  contaminated  with  PCBs 
>50  ppm,  are  decontaminated  in 
accordance  with  §  761.79  or  disposed  of 
in  accordance  with  subpart  D  of  this 
part. 

(iii)  Air  compressor  piping  with  a 
nominal  inside  diameter  of  <2  inches  is 
decontaminated  by  continuous  flushing 
for  4  hours,  at  no  <300  gallons  per  hour 
(§  761.79  contains  solvent 
requirements). 

(3)  The  requirements  in  paragraph 
(s)(2)  of  this  section  must  be  completed 
by  August  30,  1999  or  within  1  year  of 
the  date  of  discovery  of  PCBs  at  >50 
ppm  in  the  air  compressor  system, 
whichever  is  later.  The  EPA  Regional 
Administrator  for  the  EPA  Region  in 
which  an  air  compressor  system  is 
located  may,  at  his/her  discretion  and  in 
writing,  extend  this  timeframe. 

(t)  Use  of  PCBs  in  other  gas  or  liquid 
transmission  systems.  (1)  PCBs  are 
authorized  for  use  in  intact  and  non- 
leaking  gas  or  liquid  transmission 
systems  at  concentrations  <50  ppm 
PCBs. 

(2)  PCBs  are  authorized  for  use  at 
concentrations  >50  ppm  in  intact  and 
non-leaking  gas  or  liquid  transmission 
systems  not  owned  or  operated  by  a 
seller  or  distributor  of  the  gas  or  liquid 
transmitted  in  the  system. 

(3)  Any  person  may  use  PCBs  at 
concentrations  >50  ppm  in  intact  and 
non-leaking  gas  or  liquid  transmission 
systems,  with  the  written  approval  of 
the  Director,  National  Program 
Chemicals  Division,  subject  to  the 
requirements  applicable  to  natural  gas 
pipeline  systems  at  paragraphs 
(i)(lKiii)(A).  (i)(l)(iii)(C)  through 
(i)(l)(iii)(E).  and  (i)(2)  through  (i)(5)  of 
this  section. 

(u)  Use  of  decontaminated  materials. 
(1)  Any  person  may  use  equipment, 
structures,  other  non-liquid  or  liquid 
materials  that  were  contaminated  with 
PCBs  during  manufacture,  use, 
servicing,  or  because  of  spills  from,  or 
proximity  to,  PCBs  >50  ppm,  including 
those  not  otherwise  authorized  forjuse 
under  this  part,  provided: 

(i)  The  materials  were 
decontaminated  in  accordance  with: 

(A)  A  TSCA  PCB  disposal  approval 
issued  under  subpart  D  of  this  part; 

(B)  Section  761.79;  or 


(C)  Applicable  EPA  PCB  spill  cleanup 
policies  (e.g.,  TSCA,  RCRA,  CERCLA. 
EPA  regional)  in  effect  at  the  time  of  the 
decontamination;  or 

(ii)  If  not  previously  decontaminated, 
the  materials  now  meet  an  applicable 
decontamination  standard  in 
§  761.79(b). 

(2)  No  person  shall  use  or  reuse 
materials  decontaminated  in  accordance 
with  paragraph  (u)(l)(i)  of  this  section 
or  meeting  an  applicable 
decontamination  standard  in  paragraph 
(u)(l)(ii)  of  this  section,  in  direct  contact 
with  food,  feed,  or  drinking  water 
unless  otherwise  allowed  under  this 
section  or  this  part. 

(3)  Any  person  may  use  water 
containing  PCBs  at  concentrations 
<0.5jig/L  PCBs  without  restriction. 

(4)  Any  person  may  use  water 
containing  PCBs  at  concentrations  <200 
Hg/L  (i.e..  <  200  ppb  PCBs)  for  non- 
contact  use  in  a  closed  system  where 
there  are  no  releases  (e.g..  as  a  non- 
contact  cooling  water). 

i.  By  adding  §  761.35  to  read  as 
follows: 

§  761 .35    Storage  for  reuse. 

(a)  The  owner  or  operator  of  a  PCB 
Article  may  store  it  for  reuse  in  an  area 
which  is  not  designed,  constructed,  and 
operated  in  compliance  with 

§  761.65(b),  for  no  more  than  5  years 
after  the  date  the  Article  was  originally 
removed  from  use  (e.g.,  disconnected 
electrical  equipment)  or  5  years  after 
August  28,  1998,  whichever  is  later,  if 
the  owner  or  operator  complies  with  the 
following  conditions: 

(1)  Follows  all  use  requirements  at 
§  761.30  and  marking  requirements  at 
subpart  C  of  this  part  that  are  applicable 
to  the  PCB  Article. 

(2)  Maintains  records  starting  at  the 
time  the  PCB  Article  is  removed  from 
use  or  August  28,  1998.  The  records 
must  indicate: 

(i)  The  date  the  PCB  Article  was 
removed  from  use  or  August  28.  1998. 
if  the  removal  date  is  not  known 

(ii)  The  projected  location  and  the 
future  use  of  the  PCB  Article. 

(iii)  If  applicable,  the  date  the  PCB 
Article  is  scheduled  for  repair  or 
servicing. 

(b)  The  owner  or  operator  of  a  PCB 
Article  may  store  it  for  reuse  in  an  area 
that  does  not  comply  with  §  761.65(b) 
for  a  period  longer  than  5  years, 
provided  that  the  owner  or  operator  has 
received  written  approval  from  the  EPA 
Regional  Administrator  for  the  Region 
in  which  the  PCB  Article  is  stored.  An 
owner  or  operator  of  a  PCB  Article 
seeking  approval  to  extend  the  5-year 
period  must  submit  a  request  for 
extension  to  the  EPA  Regional 


Administrator  at  least  6  months  before 
the  5-year  storage  for  reuse  period 
expires  and  must  include  an  item-by- 
item  justification  for  the  desired 
extension.  The  EPA  Regional 
Administrator  may  include  any 
conditions  to  such  approval  deemed 
necessary  to  protect  health  or  the 
environment.  The  owner  or  operator  of 
the  PCB  Article  being  stored  for  reuse 
must  comply  with  the  other  applicable 
provisions  of  this  part,  including  the 
record  retention  requirements  at 
§  761.180(a). 

(c)  Any  person  may  store  a  PCB 
Article  for  reuse  indefinitely  in: 

(1)  A  unit  in  compliance  with 
§  761.65(b). 

(2)  A  unit  permitted  under  section 
3004  of  RCRA  to  manage  hazardous 
wastes  in  containers. 

(3)  A  unit  permitted  by  a  State 
authorized  under  section  3006  of  RCRA 
to  manage  hazardous  waste. 

j.  In  §  761.40,  by  revising  paragraphs 
(a)(5),  (b),  (e),  and  (h),  and  adding 
paragraphs  (k)  and  (1)  to  read  as  follows: 

§  761.40    Marlcing  requirements.' 

(a)  •        •        * 

(5)  PCB  Large  Low  Voltage  Capacitors 
at  the  time  of  removal  from  use  (see  also 

paragraph  (k)  of  this  section). 

***** 

(b)  As  of  October  1, 1979,  each 
transport  vehicle  loaded  with  PCB 
Containers  that  contain  more  than  45  kg 
(99.4  lbs.)  of  liquid  PCBs  at 
concentrations  of  >50  ppm  or  with  one 
or  more  PCB  Transformers  shall  be 
marked  on  each  end  and  each  side  with 

the  Ml  mark  as  described  in  §  761.45(a). 

***** 

(e)  As  of  October  1,  1979,  applicable 
PCB  Items  in  paragraphs  (a)(1).  (a)(6), 
(a)(7).  and  (a)(8)  of  this  section 
containing  PCBs  in  concentrations  of  50 
to  500  ppm  shall  be  marked  with  the  Ml 

mark  as  described  in  §  761.45(a). 

***** 

(h)  All  marks  required  by  this  subpart 
must  be  placed  in  a  position  on  the 
exterior  of  the  PCB  Items,  storage  units, 
or  transport  vehicles  so  that  the  marks 
can  be  easily  read  by  any  persons 
inspecting  or  servicing  the  marked  PCB 
Items,  storage  units,  or  transport 

vehicles. 

•        •        •        *        * 

(k)  As  of  April  26, 1999  the  following 
PCB  Items  shall  be  marked  with  the  Ml 
mark  as  described  in  §  761.45(a): 

(1)  All  PCB  Large  Low  Voltage 
Capacitors  not  marked  under  paragraph 
(a)  of  this  section  shall  be  marked 
individually,  or  il  one  or  more  PCB 
Large  Low  Voltage  Capacitors  are 
installed  in  a  protected  location  such  as 
on  a  power  pole,  or  structure,  or  behind 
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a  fence,  then  the  owner  or  operator  shall 
mark  the  pole,  structure,  or  fence  with 
the  Ml  mark,  and  maintain  a  record  or 
procedure  identifying  the  PCB 
Capacitors  at  the  protected  location. 
PCB  Large  Low  Voltage  Capacitors  in 
inaccessible  locations  inside  equipment 
need  not  be  marked  individually, 
provided  the  owner  or  operator  marks 
the  equipment  in  accordance  with 
paragraph  (k)(2)  of  this  section,  and 
marks  the  individual  capacitors  at  the 
time  of  removal  from  use  in  accordance 
with  paragraph  (a)  of  this  section. 

(2)  All  equipment  not  marked  under 
paragraph  (a)  of  this  section  containing 
a  PCB  Transformer  or  a  PCB  Large  High 
or  Low  Voltage  Capacitor. 

(1)(1)  All  voltage  regulators  with  a 
PCB  concentration  of  >500  ppm  must  be 
marked  individually  with  the  Ml  mark 
as  described  in  §  761.45(a). 

(2)  Locations  of  voltage  regulators 
containing  PCBs  >500  ppm  PCBs  shall 
be  marked  as  follows:  the  vault  door, 
machinery  room  door,  fence,  hallway,  or 
means  of  access,  other  than  grates  or 
manhole  covers,  must  be  marked  with 
the  Ml  mark  as  described  in  §  761.45(a). 

k.  By  amending  subpart  D  by 
removing  the  "Note"  appearing  just 
after  the  heading  for  subpart  D  and 
adding  §  761.50.  reading  as  follows: 

§761.50    Applicability. 

(a)  General  PCB  disposal 
requirements.  Any  person  storing  or 
disposing  of  PCB  waste  must  do  so  in 
accordance  with  subpart  D  of  this  part. 
The  following  prohibitions  and 
conditions  apply  to  all  PCB  waste 
storage  and  disposal: 

(1)  No  person  may  open  bum  PCBs. 
Combustion  of  PCBs  approved  under 

§  761.60(a)  or  (e).  or  otherwise  allowed 
under  part  761.  is  not  open  burning. 

(2)  No  person  may  process  liquid 
PCBs  into  non-liquid  forms  to 
circumvent  the  high  temperature 
incineration  requirements  of  §  761.60(a). 

(3)  No  person  may  discharge  water 
containing  PCBs  to  a  treatment  works 
(as  defined  §  503.9(aa)  of  this  chapter)  or 
to  navigable  waters  unless  the  PCB 
concentration  is  <3  ng/L  (approximately 
3  ppb),  or  unless  the  discharge  is  in 
accordance  with  a  PCB  discharge  limit 
included  in  a  permit  issued  under 
section  307(b)  or  402  of  the  Clean  Water 
Act. 

(4)  Spills  and  other  uncontrolled 
discharges  of  PCBs  at  concentrations  of 
>50  ppm  constitute  the  disposal  of 
PCBs. 

(5)  Any  person  land  disposing  of  non- 
liquid  PCBs  may  avoid  otherwise- 
applicable  sampling  requirements  by 
presuming  that  the  PCBs  disposed  of  are 


>500  ppm  (or  >100  ng/100  cm^  if  no 
free-flowing  liquids  are  present). 

(6)  Any  person  storing  or  disposing  of 
PCBs  is  also  responsible  for  determining 
and  complying  with  all  other  appUcable 
Federal.  State,  and  local  laws  and 
regulations. 

(b)  PCB  waste.  (1)  PCB  liquids.  Any 
person  removing  PCB  liquids  from  use 
(i.e..  not  PCB  remediation  waste)  must 
dispose  of  them  in  accordance  with 
§  761.60(a).  or  decontaminate  them  in 
accordance  with  §  761.79. 

(2)  PCB  Items.  Any  person  removing 
from  use  a  PCB  Item  containing  an 
intact  and  non-leaking  PCB  Article  must 
dispose  of  it  in  accordance  with 

§  761.60(b),  or  decontaminate  it  in 
accordance  with  §  761.79.  PCB  Items 
where  the  PCB  Articles  are  no  longer 
intact  and  non-leaking  are  regulated  for 
disposal  as  PCB  bulk  product  waste 
under  §  761.62(a)  or  (c). 

(i)  Fluorescent  light  ballasts 
containing  PCBs  only  in  an  intact  and 
non-leaking  PCB  Small  Capacitor  are 
regulated  for  disposal  under 
§761.60(b)(2)(ii). 

(ii)  Fluorescent  light  ballasts 
containing  PCBs  in  the  potting  material 
are  regulated  for  disposal  as  PCB  bulk 
product  waste  under  §  761.62. 

(3)  PCB  remediation  waste.  PCB 
remediation  waste,  including  PCB 
sewage  sludge,  is  regulated  for  cleanup 
and  disposal  in  accordance  with 
§761.61. 

(i)  Any  person  responsible  for  PCB 
waste  at  concentrations  >50  ppm  placed 
in  a  land  disposal  facility,  spilled,  or 
otherwise  released  into  the  environment 
prior  to  April  18.  1978.  must  dispose  of 
the  waste  as  follows: 

(A)  Sites  containing  these  wastes  are 
presumed  not  to  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  from  exposure  to  PCBs 
at  the  site.  However,  the  EPA  Regional 
Administrator  may  inform  the  owner  or 
operator  of  the  site  that  there  is  reason 
to  believe  that  spills,  leaks,  or  other 
uncontrolled  releases  or  discharges, 
such  as  leaching,  from  the  site 
constitute  ongoing  disposal  that  may 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment  from 
exposure  to  PCBs  at  the  site,  and  may 
require  the  owner  or  operator  to 
generate  data  necessary  to  characterize 
the  risk.  If  after  reviewing  any  such 
data,  the  EPA  Regional  Administrator 
makes  a  finding,  that  an  unreasonable 
risk  exists,  then  he  or  she  may  direct  the 
owrner  or  operator  of  the  site  to  dispose 
of  the  PCB  remediation  waste  in 
accordance  with  §  761.61  such  that  an 
unreasonable  risk  of  injury  no  longer 
exists. 


(B)  Unless  directed  by  the  EPA 
Regional  Administrator  to  dispose  of 
PCB  remediation  waste  in  accordance 
with  paragraph  (b){3)(i)(A)  of  this 
section,  any  person  responsible  for  PCB 
remediation  waste  placed  in  a  land 
disposal  facility,  spilled,  or  otherwise 
released  into  the  environment  prior  to 
April  18.  1978.  who  unilaterally  decides 
to  dispose  of  that  waste  (for  example,  to 
obtain  insurance  or  to  sell  the  property), 
is  not  required  to  cleanup  in  accordance 
with  §761.61.  Disposal  of  the  PCB 
remediation  waste  must  comply  with 
§  761.61.  However,  cleanup  of  those 
wastes  that  is  not  in  complete 
compliance  with  §  761.61  will  not  afford 
the  responsible  party  with  relief  from 
the  apphcable  PCB  regulations  for  that 
waste. 

(ii)  Any  person  responsible  for  PCB 
waste  placed  in  a  land  disposal  facility, 
spilled,  or  otherwise  released  into  the 
environment  on  or  after  April  18. 1978. 
must  dispose  of  it  as  follows: 

(A)  In  accordance  with  the  PCB  Spill 
Cleanup  Policy  (Policy)  at  subpart  G  of 
this  part,  for  those  PCB  remediation 
wastes  that  meet  the  criteria  of  the 
PoUcy.  Consult  the  Policy  for  a 
description  of  the  spills  it  covers  and  its 
notification  and  timing  requirements. 

(B)  In  accordance  with  §  761.61. 
Complete  compliance  with  §  761.61 
does  not  create  a  presumption  against 
enforcement  action  for  penalties  for  any 
unauthorized  PCB  disposal. 

(iii)  The  owner  or  operator  of  a  site 
containing  PCB  remediation  waste  has 
the  burden  of  proving  the  date  that  the 
waste  was  placed  in  a  land  disposal 
facility,  spilled,  or  otherwise  released 
into  the  environment,  and  the 
concentration  of  the  original  spill. 

(4)  PCB  bulk  product  waste— (i) 
General.  Any  person  disposing  of  PCB 
bulk  product  waste  must  do  so  in 
accordance  with  §  761.62.  PCB  bulk 
product  waste,  as  that  term  is  defined  in 
§  761.3.  is  waste  that  was  >50  ppm 
when  originally  removed  from  service, 
even  if  its  current  PCB  concentration  is 
<50  ppm.  PCB  bulk  product  waste  is 
regulated  for  disposal  based  on  the  risk 
from  the  waste  once  disposed  of.  For 
waste  which  is  land  disposed,  the  waste 
is  regulated  based  on  how  readily  the 
waste  is  released  from  disposal  to  the 
environment,  in  particular  by  leaching 
out  from  the  land  disposal  unit. 

(ii)  Metal  surfaces  m  contact  with 
PCBs.  Any  person  disposing  of  metal 
surfaces  in  contact  with  PCBs  (e.g., 
paintSd  metal)  may  use  thermal 
decontamination  procedures  in 
accordance  with  §  761.79(c)(6)  (see 
§  761.62(a)(6)). 

(5)  PCB  household  waste.  Any  person 
storing  or  disposing  of  PCB  household 
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waste,  as  that  term  is  defined  in  §  761.3, 
must  do  so  in  accordance  with  §  761.63. 

(6)  PCB  research  and  development 
waste.  Any  person  disposing  of  PCB 
wastes  generated  during  and  as  a  result 
of  research  and  development  for  use 
under  §  761.30(j),  or  for  disposal  under 
§  761.60(j),  must  do  so  in  accordance 
with  §761.64. 

(7)  PCB/Radioactive  waste,  (i)  Any 
person  storing  PCB/radioactive  waste 
>50  ppm  PCBs  must  do  so  taking  into 
account  both  its  PCB  concentration  and 
its  radioactive  properties,  except  as 
provided  in  §  761.65(a)(1).  (b)(l)(ii).  and 
(c)(6)(i). 

(ii)  Any  person  disposing  of  PCB/ 
radioactive  waste  must  do  so  taking  into 
account  both  its  PCB  concentration  and 
its  radioactive  properties.  If,  taking  into 
account  only  the  properties  of  the  PCBs 
in  the  waste  (and  not  the  radioactive 
properties  of  the  waste),  the  waste  meets 
the  requirements  for  disposal  in  a 
facility  permitted,  licensed,  or  registered 
by  a  State  as  a  municipal  or  non- 
municipal  non-hazardous  waste  landfill 
(e.g.,  PCB  bulk  product  waste  under 
§  761.62(b)(1)).  then  the  person  may 
dispose  of  the  PCB/radioactive  waste, 
without  regard  to  the  PCB  component  of 
the  waste,  on  the  basis  of  its  radioactive 
properties  in  accordance  with  all 
applicable  requirements  for  the 
radioactive  component  of  the  waste. 

(8)  Porous  suifaces.  In  most  cases  a 
person  must  dispose  of  porous  surfaces 
as  materials  where  PCBs  have 
penetrated  far  beneath  the  surface, 
rather  than  a  simple  surface 
contamination.  Any  person  disposing  of 
porous  surfaces  on  which  PCBs  have 
been  spilled  and  meeting  the  definition 
of  PCB  remediation  waste  at  §  761.3 
must  do  so  in  accordance  with 

§  761.61(a)(5)(iii).  Any  person  disposing 
of  porous  surfaces  which  are  part  of 
manufactured  non-liquid  products 
containing  PCBs  and  meeting  the 
definition  of  PCB  bulk  product  waste  at 
§  761.3  must  do  so  in  accordance  with 
§  761.62.  Any  person  may 
decontaminate  concrete  surfaces  upon 
which  PCBs  have  been  spilled  in 
accordance  with  §  761.79(b)(4),  if  the 
decontamination  procedure  is 
commenced  within  72  hours  of  the 
initial  spill  of  PCBs  to  the  concrete  or 
portion  thereof  being  decontaminated. 
Any  person  may  decontaminate  porous 
non-liquid  PCBs  in  contact  with  non- 
porous  surfaces,  such  as  underground 
metal  fuel  tanks  coated  with  fire 
retardant  resin  or  pitch,  for  purposes  of 
unrestricted  use  or  disposal  in  a  smelter 
in  accordance  with  §  761.79(b)(3). 

(c)  Storage  for  disposal.  Any  person 
who  holds  PCB  waste  must  store  it  in 
accordance  with  §  761.65. 


(d)  Performance  specifications  for 
disposal  technologies — (1)  Incinerators. 
Any  person  using  an  incinerator  to 
dispose  of  PCBs  must  use  an  incinerator 
that  meets  the  criteria  set  forth  in 
§761.70. 

(2)  High  efficiency  boilers.  Any  person 
using  a  high  efficiency  boiler  to  dispose 
of  PCBs  must  use  a  boiler  that  meets  the 
criteria  set  forth  in  §  761.71. 

(3)  Scrap  metal  recovery  ovens  and 
smelters.  Any  person  using  scrap  metal 
recovery  ovens  and  smelters  to  dispose 
of  PCBs  must  use  a  device  that  meets 
the  criteria  set  forth  in  §  761.72. 

(4)  Chemical  waste  landfills.  Any 
person  using  a  chemical  waste  landfill 
to  dispose  of  PCBs  must  use  a  chemical 
waste  landfill  that  meets  the  criteria  set 
forth  in  §761.75. 

(e)  TSCA  PCB  Coordinated  Approval. 
Any  person  seeking  a  TSCA  PCB 
Coordinated  Approval  must  follow  the 
procedures  set  forth  in  §  761.77. 

1.  In  §  761.60  by  revising  paragraphs 
(a)(1)  through  (a)(3),  by  removing 
paragraphs  (a)(4),  (a)(5).  and  (a)(6);  in 
paragraph  (b)  by  adding  introductory 
text  just  after  the  italic  heading  "PCB 
Articles,"  and  by  revising  paragraphs 
(b)(l)(i)(B).  (b)(2)(iv)  introductory  text, 
(b)(2)(vi).  revising  paragraphs  (b)(3)  and 
(b)(4);  by  redesignating  paragraphs  (b)(5) 
and  (b)(6)  as  (b)(6)  and  (b)(7). 
respectively;  by  adding  new  peuagraphs 
(b)(5),  (b)(6)(iii),  and  (b){6)(iv).  and  by 
revising  newly  designated  (b)(6)(ii);  in 
paragraph  (c)(3)  by  removing  the  term 
"facility"  and  adding,  in  its  place,  the 
term  "unit";  removing  and  reserving 
paragraphs  (d)  and  (f)(2);  revising 
paragraph  (e);  adding  paragraphs 
(g)(l)(iii)  and  (g)(2)(iii);  by  revising 
paragraph  (i)(2),  and  adding  paragraph 
(j)  to  read  as  follows: 

§761.60    Disposal  requirements. 

(a)  PCB  liquids.  PCB  liquids  at 
concentrations  >50  ppm  must  be 
disposed  of  in  an  incinerator  which 
comphes  with  §  761.70,  except  that  PCB 
liquids  at  concentrations  >50  ppm  and 
<500  ppm  may  be  disposed  of  as 
follows: 

(1)  For  mineral  oil  dielectric  fluid,  in 
a  high  efficiency  boiler  according  to 

§  761.71(a). 

(2)  For  liquids  other  than  mineral  oil 
dielectric  fiuid,  in  a  high  efficiency 
boiler  according  to  §  761.71(b). 

(3)  For  liquids  from  incidental 
sources,  such  as  precipitation, 
condensation,  leachate  or  load 
separation  and  are  associated  with  PCB 
Articles  or  non-liquid  PCB  wastes,  in  a 
chemical  waste  landfill  which  complies 
with  §  761.75  if: 


(i)  Disposal  does  not  violate 
§  268.32(a)(2)  or  §  268.42(a)(1)  of  this 
chapter. 

(ii)  Information  is  provided  to  or 
obtained  by  the  owner  or  operator  of  the 
chemical  waste  landfill  that  shows  that 
the  liquids  do  not  exceed  500  ppm  PCB 
and  are  not  an  ignitable  waste  as 
described  in  §  761.75(b)(8)(iii). 

(b)  PCB  Articles.  This  paragraph  does 
not  authorize  disposal  that  is  otherwise 
prohibited  in  §  761.20  or  elsewhere  in 
this  part. 

(if    •        •        • 

(i)     *        *        * 

(B)  In  a  chemical  waste  landfill 
approved  under  §  761.75;  provided  that 
all  fi^e-flowing  liquid  is  removed  from 
the  transformer,  the  transformer  is  filled 
with  a  solvent,  the  transformer  is 
allowed  to  stand  for  at  least  18 
continuous  hours,  and  then  the  solvent 
is  thoroughly  removed.  Any  person 
disposing  of  PCB  liquids,  including  both 
the  dielectric  fluid  and  all  solvents  used 
as  a  flush,  that  are  removed  from  the 
transformer,  shall  do  so  in  accordance 
with  paragraph  (a)(1)  of  this  section  or 
decontaminate  them  in  accordance  with 
§  761.79.  Solvents  may  include 
kerosene,  xylene,  toluene,  and  other 
solvents  in  which  PCBs  are  readily 
soluble.  Any  person  disposing  of  these 
PCB  liquids  must  ensure  that  the 
solvent  flushing  procedure  is  conducted 
in  accordance  with  applicable  safety 
and  health  standards  as  required  by 

Federal  or  State  regulations. 

*        •        *        *        • 

(2)  • 

(iv)  Any  person  who  manufactures  or 
at  any  time  manufactured  PCB 
Capacitors  or  PCB  Equipment,  and 
acquired  the  PCB  Capacitor  in  the 
course  of  such  manufacturing,  shall 
place  the  PCB  Small  Capacitors  in  a 
container  meeting  the  EKDT  packaging 
requirements  at  49  CFR  parts  171 
through  180  and  dispose  of  them  in 

accordance  with  either  of  the  following: 

***** 

(vi)  Any  person  disposing  of  large 
PCB  capacitors  or  small  PCB  capacitors 
described  in  paragraph  (b)(2)(iv)  of  this 
section  in  a  chemical  waste  landfill 
approved  under  §  761.75,  shall  first 
place  them  in  a  container  meeting  the 
DOT  packaging  requirements  at  49  CFR 
parts  171  through  180.  In  all  cases,  the 
person  must  fill  the  interstitial  space  in 
the  container  with  sufficient  absorbent 
material  (such  as  soil)  to  absorb  any 
liquid  PCBs  remaining  in  the  capacitors. 

(3)  PCB  hydraulic  machines,  (i)  Any 
person  disposing  of  PCB  hydraulic 
machines  containing  PCBs  at 
concentrations  of  >50  ppm,  such  as  die 
casting  machines,  shall  do  so  by  one  of 
the  following  methods: 
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(A)  In  accordance  with  §  761.79. 

(B)  In  a  facility  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  solid  waste  subject  to 
part  258  of  this  chapter  or  non- 
municipal  non-hazardous  waste  subject 
to  §§  257.5  through  257.30  of  this 
chapter,  as  applicable  (excluding 
thermal  treatment  units). 

(C)  In  an  industrial  furnace  operating 
in  comphance  with  §  761.72. 

(D)  In  a  disposal  facility  approved 
under  this  part. 

(ii)  All  free-flowing  liquid  must  be 
removed  from  each  machine  and  the 
liquid  must  be  disposed  of  in 
accordance  with  the  provisions  of 
paragraph  (a)  of  this  section.  If  the  PCB 
liquid  contains  >1,000  ppm  PCB.  then 
the  hydrauUc  machine  must  be 
decontaminated  in  accordance  with 
§  761.79  or  flushed  prior  to  disposal 
with  a  solvent  listed  at  paragraph 
(b)(l)(i)(B)  of  this  section  which 
contains  <50  ppm  PCB.  The  solvent 
must  be  disposed  of  in  accordance  with 
paragraph  (a)  of  this  section  or  §  761.79. 

(4)  PCB-Contami noted  Electrical 
Equipment.  Any  person  disposing  of 
any  PCB-Contaminated  Electrical 
Equipment,  except  capacitors,  shall  do 
so  by  removing  all  free-flowing  liquid 
from  the  electrical  equipment  and 
disposing  of  the  removed  liquid  in 
accordance  with  paragraph  (a)  of  this 
section.  The  drained  PCB-Contaminated 
Electrical  Equipment,  including  any 
residual  liquids,  shall  be  disposed  of  by 
one  of  the  following  methods: 

(i)(A)  In  a  facility  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  solid  waste  subject  to 
part  258  of  this  chapter  or  non- 
municipal  non-hazardous  waste  subject 
to  §§  257.5  through  257.30  of  this 
chapter,  as  appUcable  (excluding 
thermal  treatment  units). 

(B)  In  an  industrial  furnace  operating 
in  compliance  with  §  761.72. 

(C)  In  a  disposal  facility  or  process 
approved  under  this  part. 

lii)  Any  person  disposing  of  Large 
Capacitors  that  contain  >50  ppm  but 
<500  ppm  PCBs  shall  do  so  in  a  disposal 
facility  approved  under  this  part. 

(iii)  The  storage  for  disposal  of  PCB- 
Contaminated  Electrical  Equipment 
containing  no  free-flowing  liquid  is  not 
regulated  under  subpart  D  of  this  part. 

(5)  Natural  gas  pipeline  systems 
containing  PCBs.  The  owner  or  operator 
of  natural  gas  pipeline  systems 
containing  >50  ppm  PCBs,  when  no 
longer  in  use,  shall  dispose  of  the 
system  either  by  abandonment  in  place 
of  the  pipe  under  paragraph  (b)(5)(i)  of 
this  section  or  removal  with  subsequent 
action  under  paragraph  (b)(5)(ii)  of  this 
section.  Any  person  determining  the 


PCB  concentrations  in  natural  gas 
pipeline  systems  shall  do  so  in 
accordance  with  paragraph  (b)(5)(iii)  of 
this  section. 

(i)  Abandonment.  Natural  gas  pipe 
containing  >50  ppm  PCBs  may  be 
abandoned  in  place  under  one  or  more 
of  the  following  provisions: 

(A)  Natural  gas  pipe  having  a  nominal 
inside  diameter  of  <4  inches,  and 
containing  PCBs  at  any  concentration 
but  no  free-flowing  liquids,  may  be 
abandoned  in  the  place  it  was  used  to 
transport  natural  gas  if  each  end  is 
sealed  closed  and  the  pipe  is  either: 

{1)  Included  in  a  public  service 
notification  program,  such  as  a  "one- 
call"  system  under  49  CFR  192.614(a) 
and(b). 

{2)  Filled  to  50  percent  or  more  of  the 
volume  of  the  pipe  with  grout  (such  as 
a  hardening  slurry  consisting  of  cement, 
bentonite.  or  clay)  or  high  density 
polyurethane  foam. 

(B)  PCB-Contaminated  natiuvl  gas 
pipe  of  any  diameter,  where  the  PCB 
concentration  was  determined  in 
accordance  with  subpart  M  of  this  part 
after  the  last  transmission  of  gas  through 
the  pipe  or  at  the  time  of  abandonment, 
that  contains  no  free-flowing  liquids 
may  be  abandoned  in  the  place  it  was 
used  to  transport  natural  gas  if  each  end 
is  sealed  closed. 

(C)  Natural  gas  pipe  of  any  diameter 
which  contains  PCBs  at  any 
concentration  but  no  free-flowing 
liquids,  may  be  abandoned  in  the  place 
it  was  used  to  transport  natural  gas.  if 
each  end  is  sealed  closed,  and  either: 

( 1 )  The  interior  surface  is 
decontaminated  with  one  or  more 
washes  of  a  solvent  in  accordance  with 
the  use  and  disposal  requirements  of 

§  761.79(d).  This  decontamination 
process  must  result  in  a  recovery  of  95 
percent  of  the  solvent  volume 
introduced  into  the  system,  and  the  PCB 
concentration  of  the  recovered  wash 
must  be  <50  ppm  (see  §  761.79(a)(1)  for 
requirements  on  use  and  disposal  of 
decontaminating  fluids). 

(2)  The  pipe  is  filled  to  50  percent  of 
the  volume  of  the  pijje  with  grout  (such 
as  a  hardening  slurry-like  cement, 
bentonite,  or  clay)  or  high  density 
polyurethane  foam  (except  that  only 
cement  shall  be  used  as  grout  under 
rivers  or  streams)  and  each  end  is  sealed 
closed. 

(D)  Natural  gas  pipe  of  any  diameter 
which  contains  PCBs  at  any 
concentration  may  be  abandoned  in 
place  after  decontamination  in 
accordance  with  §  761.79(c)(3).  (c)(4)  or 
(h)  or  a  PCB  disposal  approval  issued 
under  §  761.60(e)  or  §  761.62(c). 

(ii)  Removal  with  subsequent  action. 
Natural  gas  pipeline  systems  may  be 


disposed  of  under  one  of  the  following 
provisions: 

(A)  The  following  classifications  of 
natural  gas  pipe  containing  no  free- 
flowing  liquids  may  be  disposed  of  in  a 
facility  permitted,  licensed,  or  registered 
by  a  State  to  manage  municipal  solid 
waste  subject  to  part  258  of  this  chapter 
or  non-municipal  non-hazardous  waste 
subject  to  §§  257.5  through  257.30  of 
this  chapter,  as  applicable  (excluding 
thermal  treatment  units):  scrap  metal 
recovery  oven  and  smelter  operating  in 
compliance  with  the  requirements  of 

§  761.72;  or  a  disposal  facility  approved 
under  this  part: 

[1)  PCB-Contaminated  natural  gas 
pif)e  of  any  diameter  where  the  PCB 
concentration  was  determined  in 
accordance  with  subpart  M  of  this  part 
after  the  last  transmission  of  gas  through 
the  pipe  or  during  removal  from  the 
location  it  was  used  to  transport  natural 
gas. 

(2)  Natural  gas  pipe  containing  PCBs 
at  any  concentration  and  having  a 
nominal  inside  diameter  <4  inches. 

(B)  Any  component  of  a  natural  gas 
pipeline  system  may  be  disposed  of 
under  one  of  the  following  provisions: 

(2)  In  an  incinerator  operating  in 
compliance  with.§  761.70. 

(2)  In  a  chemical  waste  landfill 
operating  in  compliance  with  §  761.75. 
provided  that  all  free-flowing  liquid 
PCBs  have  been  thoroughly  drained. 

[3]  As  a  PCB  remediation  waste  in 
compliance  with  §  761.61. 

(4)  In  accordance  with  §  761.79. 

(iii)  Characterization  of  natural  gas 
pipeline  systems  by  PCB  concentration 
in  condensate.  (A)  Any  person 
disposing  of  a  natural  gas  pipeline 
system  under  paragraphs  (b)(5)(i)(B)  or 
(b)(5)(ii)(A)(J)  of  this  section  must 
characterize  it  for  PCB  contamination  by 
analyzing  organic  liquids  collected  at 
existing  condensate  collection  points  in 
the  natural  gas  pipeline  system.  The 
level  of  PCB  contamination  found  at  a 
collection  point  is  assumed  to  extend  to 
the  next  collection  point  downstream.  If 
no  organic  liquids  are  present,  drain 
free-flowing  liquids  and  collect  standard 
wipe  samples  according  to  subpart  M  of 
this  part.  Collect  condensate  within  72 
hours  of  the  final  transmission  of 
natural  gas  through  the  part  of  the 
system  to  be  abandoned  and  wipe 
samples  after  the  last  transmission  of 
gas  through  the  pipe  or  during  removal 
from  the  location  it  was  used  to 
transport  natural  gas. 

(B)  PCB  concentration  of  the  organic 
phase  of  multi-phasic  liquids  shall  be 
determined  in  accordance  with 
§  761.1(b)(4). 

(iv)  Disposal  of  pipeline  liquids.  (A) 
Any  person  disposing  of  liquids 
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containing  PCBs  >50  ppm  removed, 
spilled,  or  otherwise  released  from  a 
natural  gas  pipeline  system  must  do  so 
in  accordance  with  §  761.61(a)(5)(iv) 
based  on  the  PCB  concentration  at  the 
time  of  removal  from  the  system.  Any 
person  disposing  of  material 
contaminated  by  spills  or  other  releases 
of  PCBs  >50  ppm  from  a  natural  gas 
pipeline  system,  must  do  so  in 
accordance  with  §  761.61  or  §  761.79,  as 
applicable. 

(B)  Any  person  who  markets  or  bums 
for  energy  recovery  liquid  containing 
PCBs  at  concentrations  <50  ppm  PCBs  at 
the  time  of  removal  from  a  natural  gas 
pipeline  system  must  do  so  in 
accordance  with  the  provisions 
pertaining  to  used  oil  at  §  761.20(e).  No 
other  use  of  liquid  containing  PCBs  at 
concentrations  above  the  quantifiable 
level/level  of  detection  removed  from  a 
natural  gas  pipeline  system  is 
authorized. 

(6)     • 

(ii)  Any  person  disposing  of  PCB- 
Contaminated  Articles  must  do  so  by 
removing  all  free-flowing  liquid  from 
the  article,  disposing  of  the  liquid  in 
accordance  with  paragraph  (a)(2)  or 
(a)(3)  of  this  section  and  disposing  of 
the  PCB-Contaminated  Articles  with  no 
free-flowing  liquid  by  one  of  the 
following  methods: 

(A)  In  accordance  with  §  761.79. 

(B)  In  a  facility  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  solid  waste  subject  to  part 
258  of  this  chapter  or  non-municipal 
non-hazardous  waste  subject  to  §§  257.5 
through  257.30  of  this  chapter,  as 
applicable  (excluding  thermal  treatment 
units). 

(C)  In  an  industrial  furnace  operating 
in  compliance  with  §  761.72. 

(D)  In  a  disposal  facility  approved 
under  this  part. 

(iii)  Fluorescent  light  ballasts 
containing  PCBs  in  their  potting 
material  must  be  disposed  of  in  a  TSCA- 
ap proved  disposal  facility,  as  bulk 
product  waste  under  §  761.62,  as 
household  waste  under  §  761.63  (where 
applicable),  or  in  accordance  with  the 
decontamination  provisions  of  §  761.79. 

(iv)  Any  person  with  access  to,  or  in 
direct  contact  with.  PCB-Contaminated 
surfaces  must  be  protected  from  dermal 

exposure  to  those  surfaces. 

•        •        •        •        • 

(d)  (Reserved] 

(e)  Any  person  who  is  requiretl  to 
incinerate  any  PCBs  and  PCB  Items 
under  this  subpart  and  who  can 
demonstrate  that  an  alternative  method 
of  destroying  PCBs  and  PCB  Items  exists 
and  that  this  alternative  method  can 
achieve  a  level  of  performance 
equivalent  to  an  incinerator  approved 


under  §  761.70  or  a  high  efficiency 
boiler  operating  in  compliance  with 
§  761.71.  must  submit  a  written  request 
to  either  the  EPA  Regional 
Administrator  or  the  Director,  National 
Program  Chemicals  Division,  for  a 
waiver  from  the  incineration 
requirements  of  §  761.70  or  §  761.71. 
Requests  for  approval  of  alternate 
methods  that  will  be  operated  in  more 
than  one  Region  must  be  submitted  to 
the  Director,  National  Program 
Chemicals  Division  except  for  research 
and  development  activities  involving 
less  than  500  pounds  of  PCB  material 
(see  paragraph  (i)(2)  of  this  section). 
Requests  for  approval  of  alternate 
methods  that  will  be  operated  in  only 
one  Region  must  be  submitted  to  the 
appropriate  EPA  Regional 
Administrator.  The  applicant  must 
show  that  his  or  her  method  of 
destroying  PCBs  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  On  the  basis  of  such 
information  and  any  available 
information,  the  EPA  Regional 
Administrator  or  the  Director.  National 
Program  Chemicals  Division  may,  in  his 
or  her  discretion,  approve  the  use  of  the 
alternate  method  if  he  or  she  finds  that 
the  alternate  disposal  method  provides 
PCB  destruction  equivalent  to  disposal 
in  a  §  761.70  incinerator  or  a  §  761.71 
high  efficiency  boiler  and  will  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  enviromnent.  Any 
approval  must  be  stated  in  writing  and 
may  include  such  conditions  and 
provisions  as  the  EPA  Regional 
Administrator  or  Director,  National 
Program  Chemicals  Division  deems 
appropriate.  The  person  to  whom  such 
waiver  is  issued  must  comply  with  all 
limitations  contained  in  such 
determination.  No  person  may  use  the 
alternate  method  of  destroying  PCBs  or 
PCB  Items  prior  to  obtaining  permission 
frt)m  the  appropriate  EPA  official. 

(f)(1)     *        *        * 
(2)  [Reserved] 

(g)  *  '  * 
(1)  *  *  * 
(iii)  Unless  otherwise  specified  in  this 

part,  any  person  conducting  the 
chemical  analysis  of  PCBs  shall  do  so 
using  gas  chromatography.  Any  gas 
chromatographic  method  that  is 
appropriate  for  the  material  being 
analyzed  may  be  used,  including  EPA 
Method  608,  "Organochlorine  Pesticides 
and  PCBs"  at  40  CFR  part  136, 
Appendix  A;"  EPA  Method  8082, 
"Polychlorinated  Biphenyls  (PCBs)  by 
Capillary  Column  Gas  Chromatography" 
of  SW-846,  "OSW  Test  Methods  for 
Evaluating  Solid  Waste,"  which  is 
available  from  NTIS;  and  ASTM 
Standard  D-4059,  "Standard  Test 


Method  for  Analysis  of  Polychlorinated 
Biphenyls  in  Insulating  Liquids  by  Gas 
Chromatography,"  which  is  available 
from  ASTM. 

(2)     •        •        • 

(iii)  Unless  otherwise  specified  in  this 
part,  any  person  conducting  the 
chemical  analysis  of  PCBs  shall  do  so 
using  gas  chromatography.  Any  gas 
chromatographic  method  that  is 
appropriate  for  the  material  being 
analyzed  may  be  used,  including  those 
indicated  in  paragraph  (g)(l)(iii)  of  this 

section. 

*        *        •        •        • 

(i)    •        *        • 

(2)  Except  for  activity  authorized 
under  paragraph  (j)  of  this  section, 
research  and  development  (R&D)  for 
PCB  disposal  using  a  total  of  <500 
pounds  of  PCB  material  (regardless  of 
PCB  concentration)  will  be  reviewed 
and  approved  by  the  EPA  Regional 
Administrator  for  the  Region  where  the 
R&D  will  be  conducted,  and  R&D  for 
PCB  disposal  using  500  pounds  or  more 
of  PCB  material  (regardless  of  PCB 
concentration)  will  be  reviewed  and 
approved  by  the  Director,  National 

Program  Chemicals  Division. 

***** 

(j)  Self-implementing  requirements  for 
research  and  development  (R&D)  for 
PCB  disposal. 

(1)  Any  person  may  conduct  R&D  for 
PCB  disposal  without  prior  written 
approval  from  EPA  if  they  meet  the 
following  conditions: 

(i)  File  a  notification  and  obtain  an 
EPA  identification  number  pursuant  to 
subpart  K  of  this  part. 

(ii)  Notify  in  writing  the  EPA  Regional 
Administrator,  the  State  environmental 
protection  agency,  and  local 
environmental  protection  agency, 
having  jurisdiction  where  the  R&D  for 
PCB  disposal  activity  will  occur  at  least 
30  days  prior  to  the  commencement  of 
any  R&D  for  PCB  disposal  activity 
conducted  under  this  section.  Each 
written  notification  shall  include  the 
EPA  identification  number  of  the  site 
where  the  R&D  for  PCB  disposal 
activities  will  be  conducted,  the 
quantity  of  PCBs  to  be  treated,  the  type 
of  R&D  technology  to  be  used,  the 
general  physical  and  chemical 
properties  of  material  being  treated,  and 
an  estimate  of  the  duration  of  the  PCB 
activity.  The  EPA  Regional 
Administrator,  the  State  environmental 
protection  agency,  and  the  local 
environmental  protection  agency  may 
waive  notification  in  writing  prior  to 
commencement  of  the  research. 

(iii)  The  amount  of  material 
containing  PCBs  treated  annually  by  the 
facility  during  R&D  for  PCB  disposal 
activities  does  not  exceed  500  gallons  or 
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70  cubic  feet  of  liquid  or  non-liquid 
PCBs  and  does  not  exceed  a  maximum 
concentration  of  10,000  ppm  PCBs. 

(iv)  No  more  than  1  kilogram  total  of 
pure  PCBs  per  year  is  disposed  of  in  all 
R&D  for  PCB  disposal  activities  at  a 

facility. 

(v)  Each  R&D  for  PCB  disposal  activity 
under  this  section  lasts  no  more  than  1 
calendar  year. 

(vi)  Store  all  PCB  wastes  (treated  and 
untreated  PCB  materials,  testing 
samples,  spent  laboratory  samples, 
residuals,  untreated  samples, 
contaminated  media  or  instrumentation, 
clothing,  etc.)  in  compliance  with 
§  761.65(b)  and  dispose  of  them 
according  to  the  undiluted  PCB 
concentration  prior  to  treatment. 
However.  PCB  materials  not  treated  in 
the  R&D  for  PCB  disposal  activity  may 
be  returned  either  to  the  physical 
location  where  the  samples  were 
collected  or  a  location  where  other 
regulated  PCBs  from  the  physical 
location  where  the  samples  were 
collected  are  being  stored  for  disposal. 

(vii)  Use  manifests  pursuant  to 
subpart  K  of  this  part  for  all  R&D  PCB 
wastes  being  transported  from  the  R&D 
faciUty  to  an  approved  PCB  storage  or 
disposal  facility.  However.  §§  761.207 
through  761.218  do  not  apply  if  the 
residuals  or  treated  samples  are 
returned  either  to  the  physical  location 
where  the  samples  were  collected  or  a 
location  where  other  regulated  PCBs 
from  the  physical  location  where  the 
samples  were  collected  are  being  stored 
for  disposal. 

(viii)  Package  and  ship  all  PCB  wastes 
pursuant  to  DOT  requirements  under  49 
CFR  parts  171  through  180. 

(Lx)  Comply  with  the  recordkeeping 
requirements  of  §  761.180. 

(2)  Do  not  exceed  material  limitations 
set  out  in  paragraphs  (j)(l)(iii)  and  (iv) 
of  this  section  and  the  time  limitation 
set  out  in  paragraph  (j)(l)(v)  of  this 
section  without  prior  written  approval 
from  EPA.  Requests  for  approval  to 
exceed  the  material  limitations  for  PCBs 
in  R&D  for  PCB  disposal  activities  as 
specified  in  this  section^nust  be 
submitted  in  writing  to  the  EPA 
Regional  Administrator  for  the  Region 
in  which  the  faciUty  conducting  R&D  for 
PCB  disposal  activities  is  located.  Each 
request  shall  specify  the  quantity  or 
concentration  requested  or  additional 
time  needed  for  disposal  and  include  a 
justiHcation  for  each  increase.  For 
extensions  to  the  duration  of  the  R&D 
for  PCB  disposal  activity,  the  request 
shall  also  include  a  report  on  the 
accomplishments  and  progress  of  the 
previously  authorized  R&D  for  PCB 
disposal  activity  for  which  the 
extension  is  sought.  The  EPA  Regional 


Administrator  may  grant  a  waiver  in 
writing  for  an  increase  in  the  volume  of 
PCB  material,  the  maximum 
concentration  of  PCBs,  the  total  amount 
of  pure  PCBs,  or  the  duration  of  the  R&D 
activity.  Approvals  will  state  all 
requirements  applicable  to  the  R&D  for 
PCB  disposal  activity. 

(3)  The  EPA  Regional  Administrator 
for  the  Region  in  which  an  R&D  for  PCB 
disposal  activity  is  conducted  may 
determine,  at  any  time,  that  an  R&D  PCB 
disposal  approval  is  required  under 
paragraphs  (e)  and  (i)(2)  of  this  section 
or  §  761.70(d)  to  ensure  that  any  R&D  for 
PCB  disposal  activity  does  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

m.  By  adding  §§  761.61.  761.62, 
761.63.  and  761.64  to  subpart  D  to  read 
as  follows: 

§761.61     PCB  refTwdiation  wasts. 

This  section  provides  cleanup  and 
disposal  options  for  PCB  remediation 
waste.  Any  person  cleaning  up  and 
disposing  of  PCBs  managed  under  this 
section  shall  do  so  based  on  the 
concentration  at  which  the  PCBs  are 
found.  This  section  does  not  prohibit 
any  person  from  implementing 
temporary  emergency  measures  to 
prevent,  treat,  or  contain  further  releases 
or  mitigate  migration  to  the 
environment  of  PCBs  or  PCB 
remediation  waste. 

(a)  Self-implementing  on-site  cleanup 
and  disposal  of  PCB  remediation  waste. 
EPA  designed  the  self-implementing 
procedure  for  a  general,  moderately- 
sized  site  where  there  should  be  low 
residual  environmental  impact  from 
remedial  activities.  The  procedure  may 
be  less  practical  for  larger  or 
envirorunentally  diverse  sites.  For  these 
other  sites,  the  self-implementing 
procedure  still  applies,  but  an  EPA 
Regional  Administrator  may  authorize 
more  practical  procedures  through 
paragraph  (c)  of  this  section.  Any  person 
may  conduct  self-implementing  cleanup 
and  disposal  of  PCB  remediation  waste 
in  accordance  with  the  following 
requirements  without  prior  written 
approval  from  EPA. 

(1)  Applicability,  (i)  The  self- 
implementing  procedures  may  not  be 
used  to  clean  up: 

(A)  Surface  or  ground  waters. 

(B)  Sediments  in  marine  and 
freshwater  ecosystems. 

(C)  Sewers  or  sewage  treatment 
systems. 

(D)  Any  private  or  pubUc  drinking 
water  sources  or  distribution  systems. 

(E)  Grazing  lands. 

(F)  Vegetable  gardens. 

(ii)  The  self-implementing  cleanup 
provisions  shall  not  be  binding  upon 


cleanups  conducted  under  other 
authorities,  including  but  not  limited  to, 
actions  conducted  under  section  104  or 
section  106  of  CERCLA,  or  section 
3004(u)  and  (v)  or  section  3008(h)  of 
RCRA. 

(2)  Site  characterization.  Any  person 
conducting  self-implementing  cleanup 
of  PCB  remediation  waste  must 
characterize  the  site  adequately  to  be 
able  to  provide  the  information  required 
by  paragraph  (a)(3)  of  this  section. 
Subpart  N  of  this  part  provides  a 
method  for  collecting  new  site 
characterization  data  or  for  assessing  the 
sufficiency  of  existing  site 
characterization  data. 

(3)  Notification  and  certification,  (i) 
At  least  30  days  prior  to  the  date  that 
the  cleanup  of  a  site  begins,  the  person 
in  charge  of  the  cleanup  ot  the  owner 
of  the  property  where  the  PCB 
remediation  waste  is  located  shall 
notify,  in  writing,  the  EPA  Regional 
Administrator,  the  Director  of  the  State 
or  Tribal  environmental  protection 
agency,  and  the  Director  of  the  county 
or  local  environmental  protection 
agency  where  the  cleanup  will  be 
conducted.  The  notice  shall  include: 

(A)  The  nature  of  the  contamination, 
including  kinds  of  materials 
contaminated. 

(B)  A  summary  of  the  procedures  used 
to  sample  contaminated  and  adjacent 
areas  and  a  table  or  cleanup  site  map 
showing  PCB  concentrations  measured 
in  all  pre-cleanup  characterization 
samples.  The  summary  must  include 
sample  collection  and  analysis  dates. 
The  EPA  Regional  Administrator  may 
require  more  detailed  information 
including,  but  not  limited  to,  additional 
characterization  sampling  or  all  sample 
identification  numbers  from  all  previous 
characterization  activities  at  the  cleanup 
site. 

(C)  The  location  and  extent  of  the 
identified  contaminated  area,  including 
topographic  maps  with  sample 
collection  sites  cross  referenced  to  the 
sample  identification  numbers  in  the 
data  summary  from  paragraph 
(a)(3)(i)(B)  of  this  section. 

(D)  A  cleanup  plan  for  the  site, 
including  schedule,  disposal 
technology,  and  approach.  This  plan 
should  contain  options  and 
contingencies  to  be  used  if 
imanticipated  higher  concentrations  or 
wider  distributions  of  PCB  remediation 
waste  are  found  or  other  obstacles  force 
changes  in  the  cleanup  approach. 

(E)  A  written  certification,  signed  by 
the  owner  of  the  property  where  the 
cleanup  site  is  located  and  the  party 
conducting  the  cleanup,  that  all 
sampling  plans,  sample  collection 
procedures,  sample  preparation 
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procedures,  extraction  procedures,  and 
instrumental/chemical  analysis 
procedures  used  to  assess  or 
characterize  the  PCB  contamination  at 
the  cleanup  site,  are  on  file  at  the 
location  designated  in  the  certificate, 
and  are  available  for  EPA  insp>ection. 
Persons  using  alternate  methods  for 
chemical  extraction  and  chemical 
analysis  for  site  characterization  must 
include  in  the  certificate  a  statement 
that  such  a  method  will  be  used  emd 
that  a  comparison  study  which  meets  or 
exceeds  the  requirements  of  subpart  Q 
of  this  part,  and  for  which  records  are 
on  file,  has  been  completed  prior  to 
verification  sampling. 

(ii)  Within  30  calendar  days  of 
receiving  the  notification,  the  EPA 
Regional  Administrator  will  respond  in 
writing  approving  of  the  self- 
implementing  cleanup,  disapproving  of 
the  self-implementing  cleanup,  or 
requiring  additional  information.  If  the 
EPA  Regional  Administrator  does  not 
respond  within  30  calendar  days  of 
receiving  the  notice,  the  person 
submitting  the  notification  may  assume 
that  it  is  complete  and  proceed  with  the 
cleanup  according  to  the  information 
the  person  provided  to  the  EPA 
Regional  Administrator.  Once  cleanup 
is  underway,  the  person  conducting  the 
cleanup  must  provide  any  proposed 
changes  fi-om  the  notification  to  the  EPA 
Regional  Administrator  in  writing  no 
less  than  14  calendar  days  prior  to  the 
proposed  implementation  of  the  change. 
The  EPA  Regional  Administrator  will 
determine  in  his  or  her  discretion 
whether  to  accept  the  change,  and  will 
respond  to  the  change  notification 
verfially  within  7  calendar  days  and  in 
writing  within  14  calendar  days  of 
receiving  it.  If  the  EPA  Regional 
Administrator  does  not  respond  verbally 
within  7  calendar  days  and  in  writing 
wiihin  14  calendar  days  of  receiving  the 
change  notice,  the  person  who 
submitted  it  may  deem  it  complete  and 
acceptable  and  proceed  with  the 
cleanup  according  to  the  information  in 
the  change  notice  provided  to  the  EPA 
Regional  Administrator. 

Uii)  Any  person  conducting  a  cleanup 
activity  may  obtain  a  waiver  of  the  30- 
day  notification  requirement,  if  they 
receive  a  separate  waiver,  in  writing, 
from  each  of  the  agencies  they  are 
required  to  notify  under  this  section. 
The  person  must  retain  the  original 
written  waiver  as  required  in  paragraph 
(a)(9)  of  this  section. 

(4)  Cleanup  levels.  For  purposes  of 
cleaning,  decontaminating,  or  removing 
PCB  remediation  waste  under  this 
section,  there  are  four  general  waste 
categories:  bulk  PCB  remediation  waste, 
non-porous  surfaces,  porous  surfaces. 


and  liquids.  Cleanup  levels  are  based  on 
the  kind  of  material  and  the  potential 
exposure  to  PCBs  left  after  cleanup  is 
completed. 

(i)  Bulk  PCB  remediation  waste.  Bulk 
PCB  remediation  waste  includes,  but  is 
not  limited  to.  the  following  non-liquid 
PCB  remediation  waste:  soil,  sediments, 
dredged  materials,  muds,  PCB  sewage 
sludge,  and  industrial  sludge. 

(A)  High  occupancy  areas.  The 
cleanup  level  for  bulk  PCB  remediation 
waste  in  high  occupancy  areas  is  SI 
ppm  without  further  conditions.  High 
occujiancy  areas  where  bulk  PCB 
remediation  waste  remains  at 
concentrations  >1  ppm  and  <10  ppm 
shall  be  covered  with  a  cap  meeting  the 
requirements  of  paragraphs  (a)(7)  and 
(a)(8)  of  this  section. 

(B)  Low  occupancy  areas.  (7)  The 
cleanup  level  for  bulk  PCB  remediation 
waste  in  low  occupancy  areas  is  <25 
ppm  unless  otherwise  specified  in  this 
paragraph. 

(2)  Bulk  PCB  remediation  wastes  may 
remain  at  a  cleanup  site  at 
concentrations  >25  ppm  and  S50  ppm  if 
the  site  is  secured  by  a  fence  and 
marked  with  a  sign  including  the  Ml 
mark. 

(3)  Bulk  PCB  remediation  wastes  may 
remain  at  a  cleanup  site  at 
concentrations  >25  ppm  and  <100  ppm 
if  the  site  is  covered  writh  a  cap  meeting 
the  requirements  of  paragraphs  (a)(7) 
and  (a)(8)  of  this  section. 

(ii)  Non-porous  surfaces.  In  high 
occupancy  areas,  the  surface  PCB 
cleanup  standard  is  <  10  pg/lOO  cm^  of 
surface  area.  In  low  occupancy  areas, 
the  surface  cleanup  standard  is  <100  ng/ 
100  cm^  of  surface  area.  Select  sampling 
locations  in  accordance  with  subpart  P 
of  this  part  or  a  sampling  plan  approved 
imder  paragraph  (c)  of  this  section. 

(iii)  Porous  surfaces.  In  both  high  and 
low  occupancy  areas,  any  person 
disposing  of  porous  surfaces  must  do  so 
based  on  the  levels  in  paragraph  (a)(4)(i) 
of  this  section.  Porous  surfaces  may  be 
cleaned  up  for  use  in  accordance  with 
§  761.79(b)(4)  or  §  761.30(p). 

(iv)  Liquids.  In  both  hign  and  low 
occupancy  areas,  cleanup  levels  are  the 
concentrations  specified  in 
§  761.79(b)(1)  and  (b)(2). 

(v)  Change  in  the  land  use  for  a 
cleanup  site.  Where  there  is  an  actual  or 
proposed  change  in  use  of  an  area 
cleaned  up  to  the  levels  of  a  low 
occupancy  area,  and  the  exposure  of 
people  or  animal  life  in  or  at  that  area 
could  reasonably  be  expected  to 
increase,  resulting  in  a  change  in  status 
from  a  low  occupancy  area  to  a  high 
occupancy  area,  the  owner  of  the  area 
shall  clean  up  the  area  in  accordance 
with  the  high  occupancy  area  cleanup 


levels  in  paragraphs  (a)(4)(i)  through 
(a)(4)(iv)  of  this  section. 

(vi)  The  EPA  Regional  Administrator, 
as  part  of  his  or  her  response  to  a 
notification  submitted  in  accordance 
with  §  761.61(a)(3)  of  this  part,  may 
require  cleanup  of  the  site,  or  portions 
of  it,  to  more  stringent  cleanup  levels 
than  are  otherwise  required  in  this 
section,  based  on  the  proximity  to  areas 
such  as  residential  dwellings,  hospitals, 
schools,  nursing  homes,  playgrounds, 
parks,  day  care  centers,  endangered 
species  habitats,  estuaries,  wetlands, 
national  parks,  national  wildlife  refuges, 
commercial  fisheries,  and  sport 
fisheries. 

(5)  Site  cleanup.  In  addition  to  the 
options  set  out  in  this  paragraph.  PCB 
disposal  technologies  approved  under 
§§  761.60  and  761.70  are  acceptable  for 
on-site  self-implementing  PCB 
remediation  waste  disposal  within  the 
confines  of  the  op>erating  conditions  of 
the  respective  approvals. 

(i)  Bulk  PCB  remediation  waste.  Any 
p)erson  cleaning  up  bulk  PCB 
remediation  waste  shall  do  so  to  the 
levels  in  paragraph  (a)(4)(i)  of  this 
section. 

(A)  Any  person  cleaning  up  bulk  PCB 
remediation  waste  on-site  or  using  a  soil 
washing  process  may  do  so  without  EPA 
approval,  subject  to  all  of  the  following: 

(J)  A  non-chlorinated  solvent  is  used. 
[2]  The  process  occurs  at  ambient 
temperature. 
(3)  The  process  is  not  exothermic. 
[4]  The  process  uses  no  external  heat. 

(5)  The  process  has  secondary 
containment  to  prevent  any  solvent 
from  being  released  to  the  underlying  or 
surrounding  soils  or  surface  waters. 

(6)  Solvent  disposal,  recovery,  and/ or 
reuse  is  in  accordance  with  relevant 
provisions  of  approvals  issued 
according  to  paragraphs  (b)(1)  or  (c)  of 
this  section  or  applicable  paragraphs  of 
§761.79. 

(B)  Bulk  PCB  remediation  waste  may 
be  sent  off-site  for  decontamination  or 
disposal  in  accordance  with  this 
paragraph,  provided  the  waste  is  either 
dewatered  on-site  or  transported  off-site 
in  containers  meeting  the  requirements 
of  the  DOT  Hazardous  Materials 
Regulations  (HMR)  at  49  CFR  parts  171 
through  180. 

[1]  Removed  water  shall  be  disposed 
of  according  to  paragraph  (b)(1)  of  this 
section. 

(2)  Any  person  disposing  ofT-site  of 
dewatered  bulk  PCB  remediation  waste 
shall  do  so  as  follows: 

(i)  Unless  characterized  for  disposal 
according  to  subpart  O,  the  bulk  PCB 
remediation  waste  shall  be  assumed  to 
contain  250  ppm  PCBs. 
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[ii]  Bulk  PCB  remediation  wastes  with 
a  PCB  concentration  of  <50  ppm  shall  be 
disposed  of  in  accordance  with 
paragraph  (a)(5)(v)(A)  of  this  section. 

[Hi)  Bulk  PCB  remediation  wastes 
with  a  PCB  concentration  >50  ppm  shall 
be  disposed  of  in  a  hazardous  waste 
landfill  permitted  by  EPA  under  section 
3004  of  RCRA,  or  by  a  State  authorized 
under  section  3006  of  RCRA,  or  a  PCB 
disposal  facility  approved  under  this 
part. 

(iv)  The  generator  must  provide 
written  notice,  including  the  quantity  to 
be  shipped  and  highest  concentration  of 
PCBs  (using  extraction  EPA  Method 
3500B/3540C  or  Method  3500B/3550B 
followed  by  chemical  analysis  using 
EPA  Method  8082  in  SW-846  or 
methods  validated  under  subpart  Q  of 
this  part)  at  least  15  days  before  the  first 
shipment  of  bulk  PCB  remediation 
waste  from  each  cleanup  site  by  the 
generator,  to  each  off-site  facility  where 
the  waste  is  destined  for  an  area  not 
subject  to  a  TSCA  PCB  Disposal 
Approval. 

(3)  Any  person  may  decontaminate 
bulk  PCB  remediation  waste  in 
accordance  with  §  761.79  and  return  the 
waste  to  the  cleanup  site  for  disposal  as 
long  as  the  cleanup  standards  of 
paragraph  (a)(4)  of  this  section  are  met. 

(n)  Non-porous  surfaces.  PCB 
remediation  waste  non-porous  surfaces 
shall  be  cleaned  on-site  or  off-site  for 
disposal  on-site,  disposal  off-site,  or  use, 
as  follows: 

(A)  For  on-site  disposal,  non-porous 
surfaces  shall  be  cleaned  on-site  or  off- 
site  to  the  levels  in  paragraph  (a)(4)(ii) 
of  this  section  using: 

(1)  Procedures  approved  under 
§761.79. 

(2)  Technologies  approved  under 
S  761.60(e). 

(J)  Procedures  or  technologies 
approved  under  paragraph  (c)  of  this 
section. 

(B)  For  off-site  disposal,  non-porous 
surfaces: 

(1)  Having  surface  concentrations 
<100  pig/100  cm^  shall  be  disposed  of  in 
accordance  with  paragraph 
(a)(5)(i)(B)(3)(//)  of  this  section.  Metal 
surfaces  may  be  thermally 
decontaminated  in  accordance  with 
§761.79(c)(6)(i). 

(2)  Having  surface  concentrations 
>100  ^100  cm^  shall  be  disposed  of  in 
accordance  with  paragraph 
(a)(5){i)(B)(3AiVi)  of  this  section.  Metal 
surfaces  may  be  thermally 
decontaminated  in  accordance  with 
§761.79{c)(6)(ii). 

(C)  For  use,  non-porous  surfaces  shall 
be  decontaminated  on-site  or  off-site  to 

.  the  standards  specified  in  §  761.79(b)(3) 
or  in  accordance  with  §  761.79(c). 


(iii)  Porous  surfaces.  Porous  surfaces 
shall  be  disposed  on-site  or  off-site  as 
bulk  PCB  remediation  waste  according 
to  paragraph  (a)(5)(i)  of  this  section  or 
decontaminated  for  use  according  to 
§  761.79(b)(4),  as  applicable. 

(iv)  Liquids.  Any  p)erson  disposing  of 
liquid  PCB  remediation  waste  shall 
either: 

(A)  Decontaminate  the  waste  to  the 
levels  specified  in  §  761.79(b)(1)  or 
(b)(2). 

(B)  Dispose  of  the  waste  in  accordance 
with  paragraph  (b)  of  this  section  or  an 
approval  issued  under  paragraph  (c)  of 
this  section. 

(v)  Cleanup  wastes.  Any  person 
generating  the  following  wastes  during 
and  from  the  cleanup  of  PCB 
remediation  waste  shall  dispose  of  or 
reuse  them  using  one  of  the  following 
methods: 

(A)  Non-liquid  cleaning  materials  and 
personal  protective  equipment  waste  at 
any  concentration,  including  non- 
porous  surfaces  and  other  non-liquid 
materials  such  as  rags,  gloves,  booties, 
other  disposable  personal  protective 
equipment,  and  similar  materials 
resulting  from  cleanup  activities  shall 
be  disposed  of  in  a  facility  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  solid  waste  subject  to 
part  258  of  this  chapter  or  non- 
municipal  non-hazardous  waste  subject 
to  §§  257.5  through  257.30  of  this 
chapter,  as  applicable,  a  RCRA  Subtitle 
C  landfill  permitted  by  a  State  to  accept 
PCB  waste,  or  a  PCB  disposal  facility 
approved  under  this  part.  Requirements 
in  subpart  K  of  this  part  do  not  apply 

to  this  waste.  Decontaminate  this  same 
waste  in  accordance  with  §  761.79(b)  or 
(c). 

(B)  Cleaning  solvents,  abrasives,  and 
equipment  may  be  reused  after 
decontamination  in  accordance  with 
§761.79. 

(6)  Cleanup  verification — (i)  Sampling 
and  analysis.  Any  person  collecting  and 
analyzing  samples  to  verify  the  cleanup 
and  on-site  disposal  of  bulk  PCB 
remediation  wastes  and  porous  surfaces 
must  do  so  in  accordance  with  subpart 
O  of  this  part.  Any  person  collecting 
and  analyzing  samples  from  non-porous 
surfaces  must  do  so  in  accordance  with 
subpart  P  of  this  part.  Any  person 
collecting  and  analyzing  samples  from 
liquids  must  do  so  in  accordance  with 
§  761.269.  Any  person  conducting 
interim  sampling  during  PCB 
remediation  waste  cleanup  to  determine 
when  to  sample  to  verify  that  cleanup 
is  complete,  may  use  PCB  field 
screening  tests. 

(ii)  Verification.  (A)  Where  sample 
analysis  results  in  a  measurement  of 
PCBs  less  than  or  equal  to  the  levels 


specified  in  paragraph  (a)(4)  of  this 
section,  self-implementing  cleanup  is 
complete. 

(B)  Where  sample  analysis  results  in 
a  measurement  of  PCBs  greater  than  the 
levels  specified  in  paragraph  (a)(4)  of 
this  section,  self-implementing  cleanup 
of  the  sampled  PCB  remediation  waste 
is  not  complete.  The  owner  or  operator 
of  the  site  must  either  dispose  of  the 
sampled  PCB  remediation  waste,  or 
reclean  the  waste  represented  by  the 
sample  and  reinitiate  sampling  and 
analysis  in  accordance  with  paragraph 
(a)(6)(i)  of  this  section.  _ 

(7)  Cap  requirements.  A  cap  means, 
when  referring  to  on-site  cleanup  and 
disposal  of  PCB  remediation  waste,  a 
uniform  placement  of  concrete,  asphalt, 
or  similar  material  of  minimum 
thickness  spread  over  the  area  where 
remediation  waste  was  removed  or  left 
in  place  in  order  to  prevent  or  minimize 
human  exposure,  infiltration  of  water, 
and  erosion.  Any  person  designing  and 
constructing  a  cap  must  do  so  in 
accordance  with  §  264.310(a)  of  this 
chapter,  and  ensure  that  it  complies 
with  the  permeability,  sieve,  liquid 
limit,  and  plasticity  index  parameters  in 
§  761.75(b)(l)(ii)  through  (b)(l)(v).  A  cap 
of  compacted  soil  shall  have  a  minimum 
thickness  of  25  cm  (10  inches).  A 
concrete  or  asphalt  cap  shall  have  a 
minimum  thickness  of  15  cm  (6  inches). 
A  cap  must  be  of  sufficient  strength  to 
maintain  its  effectiveness  and  integrity 
during  the  use  of  the  cap  surface  whidi 
is  exposed  to  the  environment.  A  cap 
shall  not  be  contaminated  at  a  level  >1 
ppm  PCB  per  Aroclor"*  (or  equivalent) 
or  per  congener.  Repairs  shall  begin 
within  72  hours  of  discovery  for  any 
breaches  which  would  impair  the 
integrity  of  the  cap. 

(8)  Deed  restrictions  for  caps,  fences 
and  low  occupancy  areas.  When  a 
cleanup  activity  conducted  under  this 
section  includes  the  use  of  a  fence  or  a 
cap,  the  ov\mer  of  the  site  must  maintain 
the  fence  or  cap,  in  perpetuity.  In 
addition,  whenever  a  cap.  or  the 
procedures  and  requirements  for  a  low 
occupancy  area,  is  used,  the  owner  of 
the  site  must  meet  the  following 
conditions: 

(i)  Within  60  days  of  completion  of  a 
cleanup  activity  under  this  section,  the 
owner  of  the  property  shall: 

(A)  Record,  in  accordance  with  State 
law.  a  notation  on  the  deed  to  the 
property,  or  on  some  other  instrument 
which  is  normally  examined  during  a 
title  search,  that  will  in  perpetuity 
notify  any  potential  purchaser  of  the 
property: 

[1)  That  the  land  has  been  used  for 
PCB  remediation  waste  disposal  and  is 
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restricted  to  use  as  a  low  occupancy 
area  as  defined  in  §  761.3. 

[2)  Of  the  existence  of  the  fence  or  cap 
and  the  requirement  to  maintain  the 
fence  or  cap. 

[3]  The  applicable  cleanup  levels  left 
at  the  site,  inside  the  fence,  and/ or 
under  the  cap. 

(B)  Submit  a  certification,  signed  by 
the  owner,  that  he/she  has  recorded  the 
notation  specified  in  paragraph 
(a)(8)(i)(A)  of  this  section  to  the  EPA 
Regional  Administrator. 

(ii)  The  owner  of  a  site  being  cleaned 
up  under  this  section  may  remove  a 
fence  or  cap  after  conducting  additional 
cleanup  activities  and  achieving 
cleanup  levels,  specified  in  paragraph 
(a)(4)  of  this  section,  which  do  not 
require  a  cap  or  fence.  The  owner  may 
remove  the  notice  on  the  deed  no  earlier 
than  30  days  after  achieving  the  cleanup 
levels  specified  in  this  section  which  do 
not  require  a  fence  or  cap. 

(9)  Recordkeeping.  For  paragraphs 
(a)(3).  (a)(4),  and  (a)(5)  of  this  section, 
recordkeeping  is  required  in  accordance 
with  §  761.125(c)(5). 

(b)  Performance-based  disposal.  (1) 
Any  person  disposing  of  liquid  FCB 
remediation  waste  shall  do  so  according 
to  §  761.60(a)  or  (e),  or  decontaminate  it 
in  accordance  with  §  761.79. 

(2)  Any  person  disposing  of  non- 
liquid  PCS  remediation  waste  shall  do 
so  by  one  of  the  following  methods: 

(i)  Dispose  of  it  in  a  high  temperature 
incinerator  approved  under  §  761.70(b), 
an  alternate  disposal  method  approved 
under  §  761.60(e),  a  chemical  waste 
landfill  approved  under  §  761.75,  or  in 
a  facility  with  a  coordinated  approval 
issued  under  §  761.77. 

(ii)  Decontaminate  it  in  accordance 
with  §761.79. 

(3)  Any  person  may  manage  or 
dispose  of  material  containing  <50  ppm 
PCBs  that  has  been  dredged  or 
excavated  from  waters  of  the  United 
States: 

(i)  In  accordance  with  a  permit  that 
has  been  issued  under  section  404  of  the 
Clean  Water  Act,  or  the  equivalent  of 
such  a  permit  as  provided  for  in 
regulations  of  the  U.S.  Army  Corps  of 
Engineers  at  33  CFR  part  320. 

(ii)  In  accordance  with  a  permit 
issued  by  the  U.S.  Army  Corps  of 
Engineers  under  section  103  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act,  or  the  equivalent  of 
such  a  permit  as  provided  for  in 
regulations  of  the  U.S.  Army  Corps  of 
Engineers  at  33  CFR  part  320. 

(c)  Risk-based  disposal  approval.  (1) 
Any  person  wishing  to  sample,  cleanup, 
or  dispose  of  PCS  remediation  waste  in 
a  manner  other  than  prescribed  in 
paragraphs  (a)  or  (b)  of  this  section,  or 


store  PCS  remediation  waste  in  a 
manner  other  than  prescribed  in 
§  761.65,  must  apply  in  writing  to  the 
EPA  Regional  Administrator  in  the 
Region  where  the  cleanup  site  is 
located.  Each  application  must  contain 
information  described  in  the 
notification  required  by  §  761.61(a)(3). 
EPA  may  request  other  information  that 
it  believes  necessary  to  evaluate  the 
application.  No  person  may  conduct 
cleanup  activities  under  this  paragraph 
prior  to  obtaining  written  approval  by 
EPA. 

(2)  EPA  will  issue  a  written  decision 
on  each  appUcation  for  a  risk-based 
method  for  PCB  remediation  wastes. 
EPA  will  approve  such  an  application  if 
it  finds  that  the  method  will  not  pose  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

§  761 .62    Disposal  of  PCB  bulk  product 
waste. 

PCB  bulk  product  waste  shall  be 
disposed  of  in  accordance  with 
paragraph  (a),  (b).  or  (c)  of  this  section. 
Under  some  of  these  provisions,  it  may 
not  be  necessary  to  determine  the  PCB 
concentration  or  leaching  characteristics 
of  the  PCB  bulk  product  waste.  When  it 
is  necessary  to  analyze  the  waste  to 
make  either  of  these  determinations,  use 
the  applicable  procedures  in  subpart  R 
of  this  part  to  sample  the  waste  for 
analysis,  unless  EPA  approves  another 
sampling  plan  under  paragraph  (c)  of 
this  section. 

(a)  Performance-based  disposal.  Any 
person  disposing  of  PCB  bulk  product 
waste  may  do  so  as  follows: 

(1)  In  an  incinerator  approved  under 
§761.70. 

(2)  In  a  chemical  waste  landfill 
approved  under  §  761.75. 

(3)  In  a  hazardous  waste  landfill 
permitted  by  EPA  under  section  3004  of 
RCRA,  or  by  a  State  authorized  under 
section  3006  of  RCRA. 

(4)  Under  an  alternate  disposal 
approval  under  §  761.60(e). 

(5)  In  accordance  with  the 
decontamination  provisions  of  §  761.79. 

(6)  For  metal  surfaces  in  contact  with 
PCBs,  in  accordance  with  the  thermal 
decontamination  provisions  of 

§  761.79(c)(6). 

(7)  In  accordance  with  a  TSCA  PCB 
Coordinated  Approval  issued  under 
§761.77. 

(b)  Disposal  in  solid  waste  landfills. 
(1)  Any  person  may  dispose  of  the 
following  PCB  bulk  product  waste  in  a 
facility  permitted,  licensed,  or  registered 
by  a  State  as  a  municipal  or  non- 
municipal  non-hazardous  waste  landfill: 

(i)  Plastics  (such  as  plastic  insulation 
from  wire  or  cable;  radio,  television  and 
computer  casings:  vehicle  parts:  or 


,  furniture  laminates);  preformed  or 
molded  rubber  parts  and  components: 
applied  dried  paints,  varnishes,  waxes 
or  other  similar  coatings  or  sealants; 
caulking;  Galbestos;  non-liquid  building 
demolition  debris;  or  non-liquid  PCB 
bulk  product  waste  from  the  shredding 
of  automobiles  or  household  appliances 
from  which  PCB  small  capacitors  have 
been  removed  (shredder  fluff). 

(ii)  Other  PCB  bulk  product  waste, 
sampled  in  accordance  with  the 
protocols  set  out  in  subpart  O  of  this 
part,  that  leaches  PCBs  at  <10  ng/L  of 
water  measured  using  a  procedure  used 
to  simulate  leachate  generation. 

(2)  Any  p)erson  may  dispose  of  PCB 
bulk  product  waste  other  than  those 
materials  meeting  the  conditions  of 
paragraph  (b)(1)  of  this  section,  (e.g., 

Eaper  or  felt  gaskets  contaminated  by 
quid  PCBs  in  a  facility  that  is 
permitted,  licensed,  or  registered  by  a 
State  to  manage  municipal  solid  waste 
subject  to  part  258  of  this  chapter  or 
non-municipal  non-hazardous  waste 
subject  to  §§  257.5  through  257.30  of 
this  chapter,  as  applicable,  if: 

(i)  The  PCB  bulk  product  waste  is 
segregated  from  organic  liquids 
disposed  of  in  the  landfill  unit. 

(li)  Leachate  is  collected  from  the 
landfill  unit  and  monitored  for  PCBs. 

(3)  Any  release  of  PCBs  (including  but 
not  limited  to  leachate)  fi'om  the  landfill 
unit  shall  be  cleaned  up  in  accordance 
with  §761.61. 

{4)(i)  Any  person  disposing  off-site  of 
PCB  bulk  product  waste  regulated  under 
paragraph  (b)(1)  of  this  section  at  a 
waste  management  facility  not  having  a 
commercial  PCB  storage  or  disposal 
approval  must  provide  written  notice  to 
the  facility  a  minimum  of  15  days  in 
advance  of  the  first  shipment  from  the 
same  disposal  waste  stream.  The  notice 
shall  state  that  the  PCB  bulk  product 
waste  may  include  components 
containing  PCBs  at  <50  ppm  based  on 
analysis  of  the  waste  in  the  shipment  or 
application  of  a  general  knowledge  of 
the  waste  stream  (or  similar  material) 
which  is  known  to  contain  PCBs  at 
those  levels,  and  that  the  PCB  bulk 
product  waste  is  known  or  presumed  to 
leach  <10  ng/L  PCBs. 

(ii)  Any  person  disposing  ofT-site  of 
PCB  bulk  product  waste  regulated  under 
paragraph  (b)(2)  of  this  section  at  a 
waste  management  faciUty  not  having  a 
commercial  PCB  storage  or  disposal 
approval  must  provide  written  notice  to 
the  facility  a  minimum  of  15  days  in 
advance  of  the  first  shipment  from  the 
same  disposal  waste  stream  and  with 
each  shipment  thereafter.  The  notice 
shall  state  that  the  PCB  bulk  product 
waste  may  include  components 
containing  PCBs  at  >50  ppm  based  on 
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analysis  of  the  waste  in  the  shipment  or 
application  of  a  general  knowledge  of 
the  waste  stream  (or  similar  material) 
which  is  known  to  contain  PCBs  at 
those  levels,  and  that  the  PCB  bulk 
product  waste  is  known  or  presumed  to 
leach  >10  ng/L  PCBs. 

(5)  Any  person  disposing  of  PCB  bulk 
product  waste  must  maintain  a  written 
record  of  all  sampUng  and  analysis  of 
PCBs  or  notifications  made  under  this 
paragraph  for  3  years  from  the  date  of 
the  waste's  generation.  The  records 
must  be  made  available  to  EPA  upon 
request. 

(6)  Requirements  in  subparts  C  and  K 
of  this  part  do  not  apply  to  waste 
disposed  of  under  paragraph  (b)  of  this 
section. 

(c)  Risk-based  cleanup  approval.  (1) 
Any  person  wishing  to  sample  or 
dispose  of  PCB  bulk  product  waste  in  a 
manner  other  than  prescribed  in 
paragraphs  (a)  or  (b)  of  this  section,  or 
store  PCB  bulk  product  waste  in  a 
manner  other  than  prescribed  in 

§  761.65,  must  apply  in  writing  to:  the 
EPA  Regional  Administrator  in  the 
Region  where  the  disposal  or  storage 
site  is  located,  for  disposal  or  storage 
occurring  in  a  single  EPA  Region;  or  the 
Ehrector  of  the  National  Program 
Chemicals  Division,  for  disposal  or 
storage  occurring  in  more  than  one  EPA 
Region.  Each  application  must  contain 
information  indicating  that,  based  on 
technical,  environmental,  or  waste- 
specific  characteristics-or 
considerations,  the  proposed  storage  or 
disposal  methods  or  locations  will  not 
pose  an  unreasonable  risk  of  injury  to 
health  or  the  environment.  EPA  may 
request  other  information  that  it  : 

believes  necessary  to  evaluate  the  I 

application.  No  person  may  conduct        ', 
disposal  or  storage  activities  under  this 
paragraph  prior  to  obtaining  written 
approval  by  EPA. 

(2)  EPA  will  issue  a  written  decision 
on  each  application  for  a  risk-based 
storage  or  disposal  method  for  PCB  bulk 
product  wastes.  EPA  will  approve  such 
an  application  if  it  finds  that  the  method 
will  not  pose  an  unreasonable  risk  of 
injiuy  to  health  or  the  environment. 

(d)  Disposal  as  daily  landfill  cover  or 
roadbed.  Bulk  product  waste  described 
in  paragraph  (b)(1)  of  this  section  may 
be  disposed  of: 

(1)  As  daily  landBll  cover  as  long  as 
the  daily  cover  remains  in  the  landfill 
and  is  not  released  or  dispersed  by  wind 
or  other  action;  or 

(2)  Under  asphalt  as  part  of  a  road 
bed. 


§  761 .63    PCB  household  waste  storage 

and  disposal. 

PCB  household  waste,  as  defined  at 
§  761.3.  managed  in  a  facility  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste,  or  in  a  facility  with  an  approval 
to  dispose  of  PCB  bulk  product  waste 
under  §  761.62(c).  is  not  subject  to  any 
other  requirements  of  part  761  of  this 
chapter.  PCB  household  waste  stored  in 
a  unit  regulated  for  storage  of  PCB  waste 
must  not  be  commingled  with  PCB 
waste. 

§  761 .64    Disposal  of  wastes  generated  as 
a  result  of  research  and  development 
activities  authorized  under  §  761.30(j)  and 
chemical  analysis  of  PCBs. 

This  section  provides  disposal 
requirements  for  wastes  generated 
during  and  as  a  result  of  research  and 
development  authorized  under 
§  761.30(j).  This  section  also  provides 
disposal  requirements  for  wastes 
generated  during  the  chemical  analysis 
of  samples  containing  PCBs  under  part 
761,  including  §§  761.30,  761.60. 
761.61,  761.62.  and  761.79.  For 
determining  the  presence  of  PCBs  in 
samples,  chemical  analysis  includes: 
sample  preparation,  sample  extraction, 
extract  cleanup,  extract  concentration, 
addition  of  PCB  standards,  and 
instrumental  analysis. 

(a)  Portions  of  samples  of  a  size 
designated  in  a  chemical  extraction  and 
analysis  method  for  PCBs  and  extracted 
for  purposes  of  determining  the 
presence  of  PCBs  or  concentration  of 
PCBs  are  unregulated  for  PCB  disposal 
xmder  this  part. 

(b)  All  otner  wastes  generated  during 
these  activities  are  regulated  for 
disposal  based  on  their  concentration  at 
the  time  of  disposal  as  follows: 

(1)  Liquid  wastes,  including  rinse 
solvents,  must  be  disposed  of  according 
to§761.61(a)(5)(iv). 

(2)  Non-liquid  wastes  must  be 
disposed  of  in  the  same  manner  as  non- 
liquid  cleaning  materials  and  personal 
protective  equipment  waste  according  to 
§  761.61(aH5)(v)(A). 

n.  In  S  761.65,  by  revising  paragraphs 
(a),  (b)  introductory  text.  (b)(l)(ii). 
(b)(l)(iv).  and  by  adding  paragrap>h 
(b)(2);  by  revising  paragraph  (c)(l)(iv); 
by  removing  the  terms  "facilities"  and 
"facility"  and  adding,  in  their  place,  the 
terms  "units"  and  "unit",  respectively 
in  paragraph  (c)(4).  by  revising 
paragraphs  (c)(5).  (c)(6).  (c)(7) 
introductory  text,  and  (c)(8);  by 
redesignating  paragraph  (c)(9)  as  (c)(10) 
and  adding  a  new  paragraph  (c)(9);  in 
paragraph  (d)(2)(iii)  by  removing  the 
term  "facility"  and  adding,  in  its  place, 
the  term  "unit";  by  redesignating 


paragraph  (g)(7)  as  (g)(8)  and  by  adding 
new  paragraphs  (g)(7)  and  (g)(9);  by 
redesignating  paragraph  (j)  as  paragraph 
(k)  and  adding  a  new  paragraph  (j),  to 
read  as  follows: 

§761.65    Storage  for  disposal. 


(a)(1)  Storage  limitations.  Any  PCB 
waste  shall  be  disposed  of  as  required 
by  subpart  D  of  this  part  within  1-year 
from  the  date  it  was  determined  to  be 
PCB  waste  and  the  decision  was  made 
to  dispose  of  it.  This  date  is  the  date  of 
removal  from  service  for  disposal  and 
the  point  at  which  the  1-year  time  frame 
for  disposal  begins.  PCB/radioactive 
waste  removed  from  service  for  disposal 
is  exempt  from  the  1-year  time  limit 
provided  that  the  provisions  at 
paragraphs  (a)(2)(ii)  and  (a)(2)(iii)  of  this 
section  are  followed  and  the  waste  is 
managed  in  accordance  with  all  other 
applicable  Federal,  State,  and  local  laws 
and  regulations  for  the  management  of 
radioactive  material. 

(2)  One-year  extension.  Any  person 
storing  PCB  waste  that  is  subject  to  the 
1-year  time  limit  for  storage  and 
disposal  in  paragraph  (a)(1)  of  this 
section  may  provide  written  notification 
to  the  EPA  Regional  Administrator  for 
the  Region  in  which  the  PCB  waste  is 
stored  that  their  continuing  attempts  to 
dispose  of  or  secure  disposal  for  their 
waste  within  the  1-year  time  limit  have 
been  unsuccessful.  Upon  receipt  of  the 
notice  by  the  EPA  Regional 
Administrator,  the  time  for  disposal  is 
automatically  extended  for  1  additional 
year  (2  years  total]  if  the  following 
conditions  are  met: 

(i)  The  notification  is  received  by  the 
EPA  Regional  Administrator  at  least  30 
days  before  the  initial  1-year  time  limit 
expires  and  the  notice  identifies  the 
storer.  the  types,  volumes,  and  locations 
of  the  waste  and  the  reasons  for  failure 
to  meet  the  initial  1-year  time  limit. 

(ii)  A  written  record  documenting  all 
continuing  attempts  to  secure  disp>osal 
is  maintained  until  the  waste  is 
disposed  of. 

(iii)  The  written  record  required  by 
paragraph  (a)(2)(ii)  of  this  section  is 
available  for  inspection  or  submission  if 
requested  by  EPA. 

(iv)  Continuing  attempts  to  secure 
disposal  were  initiated  within  270  days 
after  the  time  the  waste  was  first  subject 
to  the  1-year  time  limit  requirement,  as 
specified  in  paragraph  (a)(1)  of  this 
section.  Failure  to  initiate  and  continue 
attempts  to  secure  disposal  throughout 
the  total  time  the  waste  is  in  storage 
shall  automatically  disqualify  the 
notifier  from  receiving  an  automatic 
extension  under  this  section. 


UMI 
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(3)  Additional  extensions.  Upon 
written  request,  the  EPA  Regional 
Administrator  for  the  Region  in  which 
the  wastes  are  stored  or  the  Director, 
National  Program  Chemicals  Division, 
may  grant  additional  extensions  beyond 
the  1-year  extension  authorized  in 
paragraph  (a)(2)  of  this  section.  At  the 
time  of  the  request,  the  requestor  must 
supply  specific  justification  for  the 
additional  extension  and  indicate  what 
measures  the  requestor  is  taking  to 
secure  disposal  of  the  waste  or  indicate 
why  disposal  could  not  be  conducted 
during  the  period  of  the  prior  extension. 
The  EPA  Regional  Administrator  or  the 
Director,  National  Program  Chemicals 
Division  may  require,  as  a  condition  to 
granting  any  extension  under  this 
section,  specific  actions  including,  but 
not  limited  to,  marking,  inspection, 
recordkeeping,  or  financial  assurance  to 
ensure  that  the  waste  does  not  pose  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

(4)  Storage  at  an  approved  facility. 
Increased  time  for  storage  may  be 
granted  as  a  condition  of  any  TSCA  PCB 
storage  or  disposal  approval,  by  the  EPA 
Regional  Administrator  for  the  Region 
in  which  the  PCBs  or  PCB  Items  are  to 
be  stored  or  disposed  of,  or  by  the 
Director.  National  Program  Chemicals 
Division,  if  EPA  determines  that  there  is 
a  demonstrated  need  or  justification  for 
additional  time,  that  the  owner  or 
operator  of  the  facility  is  pursuing 
relevant  treatment  or  disposal  options, 
and  that  no  unreasonable  risk  of  injury 
to  health  or  the  environment  will  result 
from  the  increased  storage  time.  In 
making  this  determination,  EPA  will 
consider  such  factors  as  absence  of  any 
approved  treatment  technology  and 
insufficient  time  to  complete  the 
treatment  or  destruction  process.  EPA 
may  require  as  a  condition  of  the 
approval  that  the  owner  or  operator 
submit  periodic  pro^ss  reports. 

(b)  Except  as  provided  in  paragraphs 
(b)(2).  (c)(1),  (c)(7),  (c)(9),  and  (c)(10)  of 
this  section,  after  July  1, 1978,  owners 
or  operators  of  any  facilities  used  for  the 
storage  of  PCBs  and  PCB  Items 
designated  for  disposal  shall  comply 
with  the  following  storage  unit 
requirements: 

(1)     • 

(ii)  An  adequate  floor  that  has 
continuous  curbing  with  a  minimum  6 
inch  high  curb.  The  floor  and  curbing 
must  provide  a  containment  volume 
equal  to  at  least  two  times  the  internal 
volume  of  the  largest  PCB  Article  or 
PCB  Container  or  25  percent  of  the  total 
internal  volume  of  all  PCB  Articles  or 
PCB  Containers  stored  there,  whichever 
is  greater.  PCB/radioactive  wastes  are 
not  required  to  be  stored  in  an  area  with 


a  minimum  6  inch  high  curbing. 
However,  the  floor  and  curbing  must 
still  provide  a  containment  volume 
equal  to  at  least  two  times  the  internal 
volume  of  the  largest  PCB  Container  or 
25  percent  of  the  total  internal  volume 
of  all  PCB  Containers  stored  there, 

whichever  is  greater. 

***** 

(iv)  Floors  and  curbing  constructed  of 
Portland  cement,  concrete,  or  a 
continuous,  smooth,  non-porous  surface 
as  defined  at  §  761.3,  which  prevents  or 

minimizes  penetration  of  PCBs. 

***** 

(2)  No  person  may  store  PCBs  and 
PCB  Items  designated  for  disposal  in  a 
storage  unit  other  than  one  approved 
pursuant  to  paragraph  (d)  of  this  section 
or  meeting  the  design  requirements  of 
paragraph  (b)  of  this  section,  unless  the 
unit  meets  one  of  the  following 
conditions: 

(i)  Is  permitted  by  EPA  under  section 
3004  of  RCRA  to  manage  hazardous 
waste  in  containers,  and  spills  of  PCBs 
are  cleaned  up  in  accordance  with 
subpart  G  of  this  part. 

(ii)  Qualifies  for  interim  status  under 
section  3005  of  RCRA  to  manage 
hazardous  waste  in  containers,  meets 
the  requirements  for  containment  at 
§  264.175  of  this  chapter,  and  spills  of 
PCBs  are  cleaned  up  in  accordance  with 
subpart  G  of  this  part. 

(iii)  Is  permitted  by  a  State  authorized 
under  section  3006  of  RCRA  to  manage 
hazardous  waste  in  containers,  and 
spills  of  PCBs  are  cleaned  up  in 
accordance  with  subpart  G  of  this  part. 

(iv)  Is  approved  or  otherwise  \ 

regulated  pursuant  to  a  State  PCB  waste 
management  program  no  less  stringent 
in  protection  of  health  or  the 
environment  than  the  applicable  TSCA 
requirements  found  in  this  part. 

(v)  Is  subject  to  a  TSCA  Coordinated 
Approval,  which  includes  provisions  for 
storage  of  PCBs,  issued  pursuant  to 
§761.77. 

(vi)  Has  a  TSCA  PCB  waste 
management  approval,  which  includes 
provisions  for  storage,  issued  pursuant 
to  §  761.61(c)  or  §  761.62(c). 

(0(1)    *    •    * 

(iv)  PCB  containers  containing  liquid 
PCBs  at  concentrations  of  >50  ppm. 
provided  a  Spill  Prevention,  Control 
and  Countermeasure  Plan  has  been 
prepared  for  the  temporary  storage  area 
in  accordance  with  part  112  of  this 
chapter  and  the  liquid  PCB  waste  is  in 
packaging  authorized  in  the  DOT 
Hazardous  Materials  Regulations  at  49 
CFR  parts  171  through  180  or  stationary 
bulk  storage  tanks  (including  rolling 
stock  such  as.  but  not  limited  to,  tanker 
trucks,  as  specified  by  EXDT). 


(5)  All  PCB  Items  in  storage  shall  be 
checked  for  leaks  at  least  once  every  30 
days.  Any  leaking  PCB  Items  and  their 
contents  shall  be  transferred 
immediately  to  properly  marked  non- 
leaking  containers.  Any  spilled  or 
leaked  materials  shall  be  immediately 
cleaned  up  and  the  materials  and 
residues  containing  PCBs  shall  be 
disposed  of  in  accordance  with  §  761.61. 
Records  of  inspections,  maintenance, 
cleanup  and  disposal  must  be 
maintained  in  accordance  with 

§  761.180(a)  and  (b). 

(6)  Except  as  provided  in  paragraphs 
(c)(6)(i)  and  (c)(6)(ii)  of  this  section,  any 
container  used  for  the  storage  of  liquid 
or  non-liquid  PCB  waste  shall  be  in 
accordance  with  the  requirements  set 
forth  in  the  DOT  Hazardous  Materials 
Regulations  (HMR)  at  49  CFR  parts  171 
through  180.  PCB  waste  not  subject  to 
the  HMR  (i.e..  PCB  wastes  at 
concentrations  of  <20  ppm  or  <1  pound 
of  PCBs  regardless  of  concentration) 
must  be  packaged  in  accordance  with 
Packaging  Group  m,  unless  other 
hazards  associated  with  the  PCB  waste 
cause  it  to  require  packaging  in 
accordance  with  Packaging  Groups  I  or 
n.  For  purposes  of  describing  PCB  waste 
not  subject  to  DOT's  HMR  on  a 
manifest,  one  may  use  the  term  "Non- 
DOT  Regulated  PCBs." 

(i)  Containers  other  than  those 
meeting  HMR  performance  standards 
may  be  used  for  storage  of  PCB/ 
radioactive  waste  provided  the 
following  requirements  are  met: 

(A)  Containers  used  for  storage  of 
liquid  PCB/radioactive  wastes  must  be 
non-leaking. 

(B)  Containers  used  for  storage  of  non- 
liquid  PCB/  radioactive  wastes  must  be 
designed  to  prevent  the  buildup  of 
liquids  if  such  containers  are  stored  in 
an  area  meeting  the  containment 
requirements  of  paragraph  (b)(l)(ii)  of 
this  section,  as  well  as  all  other 
applicable  State  or  Federal  regulations 
or  requirements  for  control  of 
radioactive  materials. 

(C)  Containers  used  to  store  both 
liquid  and  non-liquid  PCB/radioactive 
wastes  must  meet  all  regulations  and 
requirements  pertaining  to  nuclear 
criticality  safety.  Acceptable  container 
materials  currently  include 
polyethylene  and  stainless  steel 
provided  that  the  container  material  is 
chemically  compatible  with  the  wastes 
being  stored.  Other  containers  may  be 
used  to  store  both  liquid  and  non-liquid 
PCB/radioactive  wastes  if  the  users  are 
able  to  demonstrate,  to  the  appropriate 
Regional  Administrator  and  other 
appropriate  regulatory  authorities  (i.e., 
Nuclear  Regulatory  Commission, 
Department  of  Energy  or  the  Department 
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of  Transportation),  that  the  use  of  such 
containers  is  protective  of  health  and 
the  environment  as  well  as  public 
health  and  safety. 

(ii)  The  following  DOT  speciBcation 
containers  that  conform  to  the 
requirements  of  49  CFR.  chapter  I, 
subchapter  C  in  effect  on  September  30, 
1991.  may  be  used  for  storage  and 
transportation  activities  that  are  not 
subject  to  DOT  regulation,  and  may  be 
used  on  a  transitional  basis  as  permitted 
at  49  CFR  171.14.  For  liquid  PCBs: 
Specification  5  container  without 
removable  head,  Specification  5B 
container  without  removable  head. 
Specification  6D  overpack  with 
Specification  2S  or  2SL  polyethylene 
containers,  or  Specification  17E 
container.  For  non-liquid  PCBs: 
Specification  5  container,  Sp>ecification 
5B  container,  or  Specification  17C 
container. 

(7)  Stationary  storage  containers  for 
liquid  PCBs  can  be  larger  than  the 
containers  specified  in  paragraph  (c)(6) 

of  this  section  provided  that: 

•        •        *        *        * 

(8)  PCB  Items  shall  be  dated  on  the 
item  when  they  are  removed  from 
service  for  disposal.  The  storage  shall  be 
managed  so  that  the  PCB  Items  can  be 
located  by  this  date.  Storage  containers 
provided  in  paragraph  (c)(7)  of  this 
section,  shall  have  a  record  that 
includes  for  each  batch  of  PCBs  the 
quantity  of  the  batch  and  date  the  batch 
was  added  to  the  container.  The  record 
shall  also  include  the  date,  quantity, 
and  disposition  of  any  batch  of  PCBs 
removed  from  the  container. 

(9)  Bulk  PCB  remediation  waste  or 
PCB  bulk  product  waste  may  be  stored 
at  the  clean-up  site  or  site  of  generation 
for  180  days  subject  to  the  following 
conditions: 

(i)  The  waste  is  placed  in  a  pile 
designed  and  operated  to  control 
dispersal  of  the  waste  by  wind,  where 
necessary,  by  means  other  than  wetting. 

(ii)  The  waste  must  not  generate 
leachate  through  decomposition  or  other 
reactions. 

(iii)  The  storage  site  must  have: 

(A)  A  liner  that  is  designed, 
constructed,  and  installed  to  prevent 
any  migration  of  wastes  off  or  through 
the  liner  into  the  adjacent  subsurface 
soil,  ground  water  or  surface  water  at 
any  time  during  the  active  life 
(including  the  closure  period)  of  the 
storage  site.  The  liner  may  be 
constructed  of  materials  that  may  allow 
waste  to  migrate  into  the  liner.  The  liner 
must  be: 

(1)  Constructed  of  materials  that  have 
appropriate  chemical  properties  and 
sufficient  strength  and  thickness  to 
prevent  failure  due  to  pressure  gradients 


(including  static  head  and  external 
hydrogeologic  forces),  physical  contact 
with  the  waste  or  leachate  to  which  they 
are  exposed,  climatic  conditions,  the 
stress  of  installation,  and  the  stress  of 
daily  operation. 

(2)  Placed  upon  a  foundation  or  base 
capable  of  providing  support  to  the  liner 
and  resistance  to  pressiu*e  gradients 
above  and  below  the  liner  to  prevent 
failure  of  the  liner  due  to  settlement, 
compression,  or  uplift. 

(J)  Installed  to  cover  all  surroimding 
earth  likely  to  be  in  contact  with  the 
waste. 

(B)  A  cover  that  meets  the 
requirements  of  paragraph  (c)(9)(iii)(A) 
of  this  section,  is  installed  to  cover  all 
of  the  stored  waste  likely  to  be 
contacted  with  precipitation,  and  is 
secured  so  as  not  to  be  functionally 
disabled  by  winds  expected  under 
normal  seasonal  meteorological 
conditions  at  the  storage  site. 

(C)  A  run-on  control  system  designed, 
constructed,  operated,  and  maintained 
such  that: 

(l)h  prevents  flow  onto  the  stored 
waste  during  peak  discharge  from  at 
least  a  25-vear  storm. 

(2)  It  collects  and  controls  at  least  the 
water  volume  resulting  from  a  24-hour, 
25-year  storm.  Collection  and  holding 
facilities  (e.g.,  tanks  or  basins)  must  be 
emptied  or  otherwise  managed 
expeditiously  after  storms  to  maintain 
design  capacity  of  the  system. 

(iv)  The  provisions  of  this  paragraph 

may  be  modified  under  §  761.61(c). 

•        •        •        •        • 

'(g)*** 

(7)  The  corporate  guarantee  as 
specified  in  §264.143(f)(10)  of  this 
chapter. 

(9)  A  modification  to  a  facility  storing 
PCB  waste  that  increases  the  maximum 
storage  capacity  indicated  in  the  permit 
requires  that  a  new  financial  assurance 
mechanism  be  established  or  an  existing 
one  be  amended.  When  such  a 
modification  occius,  the  Director  of  the 
Federal  or  State  issuing  authority  must 
be  notified  in  writing  no  later  than  30 
days  from  the  completion  of  the 
modification.  The  new  or  revised 
financial  assurance  mechanism  must  be 
established  and  activated  no  later  than 
30  days  after  the  Director  of  the  Federal 
or  State  issuing  authority  is  notified  of 
the  completion  of  the  modification,  but 
prior  to  the  use  of  the  modified  portion 
of  the  facility. 

(j)  Changes  in  ownership  or 
operational  control  of  a  commercial 
storage  facility.  The  date  of  transfer  of 
interim  status  or  final  approval  shall  be 
the  date  the  EPA  Regional 


Administrator  (or  Director.  National 
Program  Chemicals  Division)  provides 
written  approval  of  the  transfer.  EPA 
will  provide  a  final  written  decision 
within  90  days  of  receipt  of  the 
complete  new  or  amended  application. 
The  Agency  will  approve  the  transfer  if 
the  following  conditions  are  met: 

(1)  The  transferee  has  established 
financial  assurance  for  closure  pursuant 
to  paragraph  (g)  of  this  section  using  a 
mechanism  effective  as  of  the  date  of 
final  approval  so  that  there  will  be  no 
lapse  in  financial  assurance  for  the 
transferred  facility. 

(2)  The  transferor  or  transferee  has 
resolved  any  deficiencies  (e.g..  technical 
operations,  closure  plans,  cost 
estimates,  etc.)  the  Agency  has 

identified  in  the  transferor's  application. 

***** 

o.  By  adding  §§  761.71  and  761.72  to 
read  as  follows: 

f  761.71     High  afflctancy  boilers. 

(a)  To  bum  mineral  oil  dielectric  fluid 
containing  a  PCB  concentration  of  ^0 
ppm,  but  <500  ppm: 

(1)  The  boiler  shall  comply  with  the 
following  criteria: 

(i)  The  boiler  is  rated  at  a  minimum 
of  50  million  BTU  hours. 

(ii)  If  the  boiler  uses  natural  gas  or  oil 
as  the  primary  fuel,  the  carbon 
monoxide  concentration  in  the  stack  is 
<50  ppm  and  the  excess  oxygen  is  at 
least  3  percent  when  PCBs  are  being 
bumed. 

(iii)  If  the  boiler  uses  coal  as  the 
primary  fuel,  the  carbon  monoxide 
concentration  in  the  stack  is  £100  ppm 
and  the  excess  oxygen  is  at  least  3 
percent  when  PCBs  are  being  bumed. 

(iv)  The  mineral  oil  dielectric  fluid 
does  not  comprise  more  than  10  percent 
(on  a  volume  basis)  of  the  total  fuel  feed 
rate. 

(v)  The  mineral  oil  dielectric  fluid  is 
not  fed  into  the  boiler  unless  the  boiler 
is  operating  at  its  normal  operating 
temperature  (this  prohibits  feeding  these 
fluids  during  either  start  up  or  shut 
down  operations). 

(vi)  Tne  owner  or  operator  of  the 
boiler: 

(A)  Continuously  monitors  and 
records  the  carbon  monoxide 
concentration  and  excess  oxygen 
percentage  in  the  stack  gas  while 
buming  mineral  oil  dielectric  fluid;  or 

(B)  If  the  boiler  will  bum  <30.000 
gallons  of  mineral  oil  dielectric  fluid  per 
year,  measures  and  records  the  carbon 
monoxide  concentration  and  excess 
oxygen  percentage  in  the  stack  gas  at 
regular  intervals  of  no  longer  than  60 
minutes  while  burning  mineral  oil 
dielectric  fluid. 

(vii)  The  primary  fuel  feed  rates, 
mineral  oil  dielectric  fluid  feed  rates, 
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inimum 


and  total  quantities  of  both  primary  fuel 
and  mineral  oil  dielectric  fluid  fed  to 
the  boiler  are  measured  and  recorded  at 
regular  intervals  of  no  longer  than  15 
minutes  while  bximing  mineral  oil 
dielectric  fluid. 

(viii)  The  carbon  monoxide 
concentration  and  the  excess  oxygen 
percentage  are  checked  at  least  once 
ev«ry  hour  that  mineral  oil  dielectric 
fluid  is  burned.  If  either  measurement 
falls  below  the  levels  specified  in  this 
section,  the  flow  of  mineral  oil 
dielectric  fluid  to  the  boiler  shall  be 
stopped  immediately 

(2)  Thirty  days  before  any  person 
bums  mineral  oil  dielectric  fluid  in  the 
boiler,  the  person  gives  written  notice  to 
the  EPA  Regional  Administrator  for  the 
EPA  Region  in  which  the  boiler  is 
located  and  that  the  notice  contains  the 
following  information: 

(i)  The  name  and  address  of  the  owner 
or  operator  of  the  boiler  and  the  address 
of  the  boiler. 

(ii)  The  boiler  rating  in  units  of  BTU/ 
hour. 

(iii)  The  carbon  monoxide 
concentration  and  the  excess  oxygen 
percentage  in  the  stack  of  the  boiler 
when  it  is  operated  in  a  manner  similar 
to  the  maimer  in  which  it  will  be 
operated  when  mineral  oil  dielectric 
fluid  is  burned. 

(iv)  The  type  of  equipment,  apparatus, 
and  procedures  to  be  used  to  control  the 
feed  of  mineral  oil  dielectric  fluid  to  the 
boiler  and  to  monitor  and  record  the 
carbon  monoxide  concentration  and 
excess  oxygen  percentage  in  the  stack. 

(3)  When  burning  mineral  oil 
dielectric  fluid,  the  boiler  must  operate 
at  a  level  of  output  no  less  than  the 
output  at  which  the  measurements 
required  under  paragraph  (a)(2)(iii)  of 
this  section  were  taken. 

(4)  Any  person  biuning  mineral  oil 
dielectric  fluid  in  a  boiler  obtains  the 
following  information  and  retains  the 
information  for  5  years  at  the  boiler 
location: 

(i)  The  data  required  to  be  collected 
under  paragraphs  (a)(l)(vi)  and  (vii)  of 
this  section. 

(ii)  The  quantity  of  mineral  oil 
dielectric  fluid  burned  in  the  boiler  each 
month. 

(b)  To  bum  liquids,  other  than 
mineral  oil  dielectric  fluid,  containing  a 
PCB  concentration  of  >50  ppm,  but  <500 
ppm: 

(1)  The  boiler  shall  comply  with  the 
following  criteria: 

(i)  The  boiler  is  rated  at  a  minimum 
of  50  million  BTU/hour. 

(ii)  If  the  boiler  uses  natural  gas  or  oil 
as  the  primary  fuel,  the  carbon 
monoxide  concentration  in  the  stack  is 
<50  ppm  and  the  excess  oxygen  is  at 


least  3  percent  when  PCBs  are  being 
bumed. 

(iii)  If  the  boiler  uses  coal  as  the 
primary  fuel,  the  carbon  monoxide 
concentration  in  the  stack  is  <100  ppm 
and  the  excess  oxygen  is  at  least  3 
percent  when  PCBs  are  being  bumed. 

(iv)  The  waste  does  not  comprise 
more  than  10  percent  (on  a  volume 
basis)  of  the  total  fuel  feed  rate. 

(v)  The  waste  is  not  fed  into  the  boiler 
unless  the  boiler  is  operating  at  its 
normal  operating  temperature  (this 
prohibits  feeding  these  fluids  during 
either  start  up  or  shut  down  operations). 

(vi)  The  owner  or  operator  of  the 
boiler  must: 

(A)  Continuously  monitor  and  record 
the  carbon  monoxide  concentration  and 
excess  oxygen  percentage  in  the  stack 
gas  while  burning  waste  fluid;  or 

(B)  If  the  boiler  will  bum  <30,000 
gallons  of  waste  fluid  per  year,  measiu^ 
and  record  the  carbon  monoxide 
concentration  and  excess  oxygen 
percentage  in  the  stack  gas  at  regular 
intervals  of  no  longer^ihan  60  minutes 
while  burning  waste  fluid. 

(vii)  "Hie  primary  fuel  feed  rate,  waste 
fluid  feed  rate,  and  total  quantities  of 
both  primary  fuel  and  waste  fluid  fed  to 
the  boiler  must  be  measured  and 
recorded  at  regular  intervals  of  no 
longer  than  15  minutes  while  burning 
waste  fluid. 

(viii)  The  carbon  monoxide 
concentration  and  the  excess  oxygen 
percentage  must  be  checked  at  least 
once  every  hoiu*  that  the  waste  is 
bumed.  If  either  measurement  falls 
below  the  levels  specified  in  either 
(a)(l)(ii)  or  (a)(l)(iii)  of  this  section,  the 
flow  of  waste  to  the  boiler  shall  be 
stopped  immediately. 

(2)  Prior  to  any  person  burning  these 
liquids  in  the  boiler,  approval  must  be 
obtained  from  the  EPA  Regional 
Administrator  for  the  EPA  Region  in 
which  the  boiler  is  located  and  any 
persons  seeking  such  approval  must 
submit  to  the  EPA  Regional 
Administrator  a  request  containing  at 
least  the  following  information: 

(i)  The  name  and  address  of  the  owner 
or  operator  of  the  boiler  and  the  address 
of  the  boiler. 

(ii)  The  boiler  rating  in  units  of  BTU/ 
hour. 

(iii)  The  carbon  monoxide 
concentration  and  the  excess  oxygen 
percentage  in  the  stack  of  the  boiler 
when  it  is  operated  in  a  manner  similar 
to  the  manner  in  which  it  will  be 
operated  when  low  concentration  PCB 
liquid  is  bumed. 

(iv)  The  type  of  equipment,  apparatus, 
and  procedures  to  be  used  to  control  the 
feed  of  mineral  oil  dielectric  fluid  to  the 
boiler  and  to  monitor  and  record  the 


carbon  monoxide  concentration  and 
excess  oxygen  percentage  in  the  stack. 

(v)  The  type  of  waste  to  be  bumed 
(e.g.,  hydraulic  fluid,  contaminated  fuel 
oil,  heat  transfer  fluid,  etc.). 

(vi)  The  concentration  of  PCBs  and  of 
any  other  chlorinated  hydrocarbon  in 
the  waste  and  the  results  of  analyses 
using  the  American  Society  of  Testing 
and  Materials  (ASTM)  methods  as 
follows:  Carbon  and  hydrogen  content 
using  ASTM  D-3 178-84,  nitrogen 
content  using  ASTM  E-258-67 
(Reapproved  1987),  sulfur  content  using 
ASTM  D-2784-89,  ASTM  D-1266-87,  or 
ASTM  D- 129-64,  chlorine  content  using 
ASTM  D-808-87,  water  and  sediment 
content  using  either  ASTM  D-2 709-88  or 
ASTM  D- 1796-83  (Reapproved  1990), 
ash  content  using  ASTM  D-482-87. 
calorific  value  using  ASTM  D-240-87, 
carbon  residue  using  either  ASTM  D- 
2158-89  or  ASTM  D-524-88,  and  flash 
point  using  ASTM  D-93-90. 

(vii)  The  quantity  of  wastes  estimated 
to  be  bumed  in  a  30-day  period. 

(viii)  An  explanation  of^the 
procedures  to  be  followed  to  ensure  that 
burning  the  waste  will  not  adversely 
affect  the  operation  of  the  boiler  such 
that  combustion  efficiency  will 
decrease. 

(3)  On  the  basis  of  the  information  in 
p>aragraph  (b)(2)  of  this  section  and  any 
other  available  information,  the 
Regional  Administrator  may,  at  his/her 
discretion,  find  that  the  alternate 
disposal  method  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  approve  the  use  of 
the  boiler. 

(4)  When  burning  PCB  wastes,  the 
boiler  must  operate  at  a  level  of  output 
no  less  than  the  output  at  which  the 
measurements  required  under  paragraph 
(b)(2)(iii)  of  this  section  were  taken. 

(5)  Any  person  burning  liquids  in 
boilers  approved  as  provided  in 
paragraph  (b)(3)  of  this  section,  must 
obtain  the  following  information  and 
retain  the  information  for  5  years  at  the 
boiler  location: 

(i)  The  data  required  to  be  collected 
in  paragraphs  (b)(l)(vi)  and  (b)(l)(vii)  of 
this  section. 

(ii)  The  quantity  of  low  concentration 
PCB  liquid  bumed  in  the  boiler  each 
month. 

(iii)  The  analysis  of  the  waste  required 
by  paragraph  (b)(2)(vi)  of  this  section 
taken  once  a  month  for  each  month 
during  which  low  concentration  PCB 
liquid  is  bumed  in  the  boiler, 

$  761 .72    Scrap  metal  recovsry  ovens  and 
smaltar*. 

Any  person  may  dispose  of  residual 
PCBs  associated  with  PCB- 
Contaminated  articles  regulated  for 
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disposal  under  §  761.60(b),  metal 
surfaces  in  PCB  remediation  waste 
regulated  under  §  761.61.  or  metal 
surfaces  in  PCB  bulk  product  waste 
regulated  under  §§  761.62(a)(6)  and 
761.79(c)(6),  from  which  all  free-flowing 
liquids  have  been  removed: 
(a)  In  a  scrap  metal  recovery  oven: 

(1)  The  oven  shall  have  at  least  two 
enclosed  (i.e.,  negative  draft,  no  fugitive 
emissions)  interconnected  chambers. 

(2)  The  equipment  with  all  free- 
flowing  liquid  removed  shall  first  be 
placed  in  the  primary  chamber  at  room 
temperature. 

(3)  The  primary  chamber  shall  operate 
at  a  temperature  between  537  "C  and 
650  °C  for  a  minimum  of  2V2  hours  and 
reach  a  minimum  temperature  of  650  °C 
(1,202  "F)  once  during  each  heating 
cycle  or  batch  treatment  of  unheated, 
liquid-free  equipment. 

(4)  Heated  gases  from  the  primary 
chamber  must  feed  directly  into  the 
secondary  chamber  (i.e..  afterburner) 
which  must  operate  at  a  minimum 
temperature  of  1,200  "C  (2,192  "F)  with 
at  least  a  3  percent  excess  oxygen  and 
a  retention  time  of  2.0  seconds  with  a 
minimum  combustion  efficiency  of  99.9 
percent  according  to  the  definition  in 

§  761.70(a)(2). 

(5)  Heating  of  the  primary  chamber 
shall  not  commence  until  the  secondary 
chamber  has  reached  a  temperature  of 
1.200  ±  100  "C  (2.192  "  ±  180  "F). 

(6)  Continuous  emissions  monitors 
and  recorders  for  carbon  dioxide,  carbon 
monoxide,  and  excess  oxygen  in  the 
secondary  chamber  and  continuous 
temperature  recorders  in  the  primary 
and  secondary  chambers  shall  be 
installed  and  operated  while  the 
primary  and  secondary  chambers  are  in 
operation  to  assure  that  the  two 
chambers  are  within  the  operating 
parameters  in  paragraphs  (a)(3)  through 
(a)(5)  of  this  section. 

(7)  Emissions  from  the  secondary 
chamber  shall  be  vented  through  an 
exhaust  gas  stack  in  accordance  with 
valid  State  and  local  air  regulations  and 
permits,  which  include  a  standard  for 
PCBs  or  meets  the  standards  in 
paragraph  (a)(8)  of  this  section. 

(8)  Exhaust  gas  stack  emissions  shall 
be  for:  particulates  <0.015  grains/ dry 
standard  cubic  foot,  sulfur  dioxide  <35 
parts  per  million  by  volume  (ppmv). 
nitrogen  oxide  <150  ppmv,  carbon 
monoxide  <35  ppmv,  and  hydrogen 
chloride  <35  ppmv. 

(9)  A  measurement  of  the  temperature 
in  the  secondary  chamber  at  the  time 
the  primary  chamber  starts  heating  must 
be  taken,  recorded  and  retained  at  the 
facility  for  3  years  from  the  date  each 
charge  is  introduced  into  the  primary 
chamber. 


(b)  By  smelting: 

(1)  The  operating  temperature  of  the 
hearth  must  be  at  least  1,000  "C  at  the 
time  it  is  charged  with  any  PCB- 
Contaminated  non-porous  surface. 

(2)  Each  charge  containing  a  PCB- 
Contaminated  item  must  be  added  into 
molten  metal  or  a  hearth  at  >1,000  "C. 

(3)  Successive  charges  may  not  be 
introduced  into  the  hearth  in  less  than 
15-minute  intervals. 

(4)  The  smelter  must  operate  in 
compliance  with  any  applicable 
emissions  standards  in  part  60  of  this 
chapter. 

(5)  The  smelter  must  have  an 
operational  device  which  accurately 
measures  directly  or  indirectly,  the 
temperature  in  the  hearth. 

(6)  Take,  record  and  retain  at  the 
disposal  facility  for  3  years  from  the 
date  each  charge  is  introduced,  a 
reading  of  the  temperature  in  the  hearth 
at  the  time  it  is  charged  with  a  non- 
porous  surface  item. 

(c)(1)  Scrap  metal  recovery  ovens  and 
smelters  must  either  have  a  final  f)ermit 
under  RCRA  (part  266,  subpart  H  of  this 
chapter  and  §  270.66  of  this  chapter)  or 
be  operating  under  a  valid  State  air 
emissions  permit  which  includes  a 
standard  for  PCBs. 

(2)  Scrap  metal  recovery  ovens  and 
smelters  disposing  of  PCBs  must 
provide  notification  as  disposers  of 
PCBs,  are  not  required  to  submit  annual 
reports,  and  shall  otherwise  comply 
with  all  applicable  provisions  of 
subparts  J  and  K  of  this  part,  as  well  as 
other  applicable  Federal,  State,  and 
local  laws  and  regulations. 

(3)  In  lieu  of  the  requirement  in 
paragraphs  (a)  and  (b)  of  this  section, 
upon  written  request  by  the  owner  or 
operator  of  a  scrap  metal  recovery  oven 
or  smelter,  the  EPA  Regional 
Administrator,  for  the  Region  where  the 
oven  or  smelter  is  located,  may  make  a 
finding  in  writing,  based  on  a  site- 
specific  risk  assessment,  that  the  oven 
or  smelter  does  not  pose  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  because  it  is  operating 
in  compliance  with  the  parameters  and 
conditions  listed  in  paragraphs  (a)(1) 
through  (a)(8)  and  (b)(1)  through  (b)(9) 
of  this  section  even  though  the  oven  or 
smelter  does  not  have  a  RCRA  or  State 
air  permit  as  required  by  paragraph 
(c)(1)  of  this  section.  The  written  request 
shall  include  a  site-specific  risk 
assessment. 

(d)  PCB  liquids,  other  liquid  waste 
qualifying  as  waste  oils  which  may  be 
used  as  provided  for  at  §  761.20(e),  or 
-  PCB  remediation  waste,  other  than  PCB- 
Contaminated  articles,  may  not  be 
disposed  of  in  a  scrap  metal  recovery 
oven  or  smelter  unless  approved  or 


otherwise  allowed  under  subpart  D  of 
this  part. 

§761 .75  [Amended] 

p.  In  §  761.75,  by  removing  the  term 
"facility"  and  adding,  in  its  place,  the 
term  "unit"  wherever  it  appears  in 
paragraphs  (b)(7)(i).  (b)(7)(ii).  and     ' 
(b)(7)(iii). 

q.  By  adding  §  761.77  to  read  as 
follows: 

§761.77    Coordinated  approval. 

(a)  General  requirements. 
Notwithstanding  any  other  provision  of 
this  part,  the  EPA  Regional 
Administrator  for  the  Region  in  which 
a  PCB  disposal  or  PCB  commercial 
storage  facility  described  in  paragraphs 
(b)  and  (c)  of  this  section  is  located  may 
issue  a  TSCA  PCB  Coordinated 
Approval  to  the  persons  described  in 
those  paragraphs  if  the  conditions  listed 
in  this  section  are  met.  A  TSCA  PCB 
Coordinated  Approval  will  designate 
the  persons  who  own  and  who  are 
authorized  to  operate  the  facilities 
described  in  paragraphs  (b)  and  (c)  of 
this  section  and  will  apply  only  to  such 
persons.  All  requirements,  conditions, 
and  limitations  of  any  other  permit  or 
waste  management  document  cited  or 
described  in  paragraphs  (b)  and  (c)  of 
this  section,  as  the  technical  or  legal 
basis  on  which  the  TSCA  PCB 
Coordinated  Approval  is  issued,  are 
conditions  of  the  TSCA  PCB 
Coordinated  Approval. 

(1)  Persons  seeking  a  TSCA  PCB 
Coordinated  Approval  shall  submit  a 
request  for  approval  by  certified  mail,  to 
the  EPA  Regional  Administrator  for  the 
Region  in  which  the  activity  will  take 
place.  Persons  seeking  a  TSCA  PCB 
Coordinated  Approval  for  a  new  PCB 
activity  shall  submit  the  request  for 
approval  at  the  same  time  they  seek  a 
permit,  approval,  or  other  action  for  a 
PCB  waste  management  activity  under 
any  other  Federal  or  State  authority. 

(i)  The  request  for  a  TSCA  PCB  ' 
Coordinated  Approval  shall  include  a 
copy  of  the  letter  from  EPA  announcing 
or  confirming  the  EPA  identification 
number  issued  to  the  facility  for 
conducting  PCB  activities;  the  name, 
organization,  and  telephone  number  of 
the  person  who  is  the  contact  point  for 
the  non-TSCA  Federal  or  State  waste 
management  authority;  a  copy  of  the 
relevant  permit  or  waste  management 
document  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  including  all 
requirements,  conditions,  and 
limitations,  if  the  EPA  Regional 
Administrator  does  not  have  a  copy  of 
the  document,  or  a  description  of  the 
waste  management  activities  to  be 
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conducted  if  a  permit  or  other  relevant 
waste  management  document  has  not 
been  issued;  and  a  certification  that  the 
person  who  owns  or  operates  the  facility 
is  aware  of  and  will  adhere  to  the  TSCA 
PCB  reporting  and  recordkeeping 
requirements  at  subparts  J  and  K  of  this 
part. 

(ii)  The  EPA  Regional  Administrator 
shall  review  the  request  for 
completeness,  for  compliance  with  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section,  and  to  ensure  that  the  PCB 
activity  for  which  approval  is  requested 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  The 
EPA  Regional  Administrator  shall 
either: 

(A)  Issue  a  written  notice  of 
deficiency  explaining  why  the  request 
for  approval  is  deficient.  If  appropriate, 
the  EPA  Regional  Administrator  may 
either: 

{!)  Request  additional  information  to 
ciue  the  deficiency. 

[2)  Deny  the  request  for  a  TSCA  PCB 
Coordinated  Approval. 

(B)  Issue  a  letter  granting  or  denying 
the  TSCA  PCB  Coordinated  Approval.  If 
the  EPA  Regional  Administrator  grants 
the  TSCA  PCB  Coordinated  Approval, 
he  or  she  may  acknowledge  the  non- 
TSCA  approval  meets  the  regulatory 
requirements  under  TSCA  as  written,  or 
require  additional  conditions  the  EPA 
Regional  Administrator  has  determined 
are  necessary  to  prevent  unreasonable 
risk  of  injiU7  to  health  or  the 
environment. 

(C)  If  the  EPA  Regional  Administrator 
denies  a  request  for  a  Coordinated 
Approval  under  paragraphs  (a)(l)(ii)(A) 
or  (a)(l)(ii)(B)  of  this  section,  the  person 
who  requested  the  TSCA  PCB 
Coordinated  Approval  may  submit  an 
application  for  a  TSCA  Disposal 
Approval. 

(2)  The  EPA  Regional  Administrator 
may  issue  a  notice  of  deficiency,  revoke 
the  TSCA  PCB  Coordinated  Approval, 
require  the  person  to  whom  the  TSCA 
PCB  Coordinated  Approval  was  issued 
to  submit  an  application  for  a  TSCA 
PCB  approval,  or  bring  an  enforcement 
action  under  TSCA  if  he  or  she 
determines  that: 

(i)  Conditions  of  the  approval  relating 
to  PCB  waste  management  activities  are 
not  met. 

(ii)  The  PCB  waste  management 
process  is  being  operated  in  a  maimer 
which  may  result  in  an  unreasonable 
risk  of  injujry  to  health  or  the 
environment. 

(iii)  The  non-TSCA  approval  expires, 
is  revoked,  is  suspended,  or  otherwise 
ceases  to  be  in  full  effect. 

(3)  Any  person  with  a  TSCA  PCB 
Coordinated  Approval  must  notify  the 


EPA  Regional  Administrator  in  writing 
within  5  calendar  days  of  changes 
relating  to  PCB  waste  requirements  in 
the  non-TSCA  waste  management 
document  which  serves  as  the  basis  for 
a  TSCA  PCB  Coordinated  Approval. 
Changes  in  the  ownership  of  a 
commercial  storage  facility  which  holds 
a  TSCA  PCB  Coordinated  Approval 
shall  be  handled  pursuant  to  §  761.65(j). 

(b)  Any  person  who  owns  or  operates 
a  facility  that  he  or  she  intends  to  use 
to  landfill  PCB  wastes;  incinerate  PCB 
wastes;  dispose  of  PCB  wastes  using  an 
alternative  disposal  method  that  is 
equivalent  to  disposal  in  an  incinerator 
approved  under  §  761.70  or  a  high 
efficiency  boiler  opwrating  in 
compliance  with  §  761.71;  or  stores  PCB 
wastes  may  apply  for  a  TSCA  PCB 
Coordinated  Approval.  The  EPA 
Regional  Administrator  may  approve 
the  request  if  the  EPA  Regional 
Administrator  determines  that  the 
activity  will  not  pose  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  and  the  person: 

(l)(i)  Has  a  waste  management  permit 
or  other  decision  or  enforcement 
document  which  exercises  control  over 
PCB  wastes,  issued  by  EPA  or  an 
authorized  State  Director  for  a  State 
program  that  has  been  approved  by  EPA 
and  is  no  less  stringent  in  protection  of 
health  or  the  environment  than  the 
applicable  TSCA  requirements  found  in 
this  part;  or 

(ii)  Has  a  PCB  waste  management 
permit  or  other  decision  or  enforcement 
document  issued  by  a  State  Director 
pursuant  to  a  State  PCB  waste 
management  program  no  less  stringent 
in  protection  of  health  or  the 
environment  than  the  applicable  TSCA 
requirements  found  in  this  part;  or 

(iii)  Is  subject  to  a  waste  management 
permit  or  other  decision  or  enforcement 
document  which  is  applicable  to  the 
disposal  of  PCBs  and  which  was  issued 
through  the  promulgation  of  a 
regulation  published  in  Title  40  of  the 
Code  of  Federal  Regulations. 

(2)  Complies  with  the  terms  and 
conditions  of  the  permit  or  other 
decision  or  enforcement  document 
described  in  paragraph  fb)(l)  of  this 
section. 

(3)  Unless  otherwise  waived  or 
modified  in  writing  by  the  EPA  Regional 
Administrator,  complies  with 

§  761.75(b);  §  761.70(a)(1)  through  (a')(9), 
(b)(1)  and  (b)(2),  and  (c);  or  the  PCB 
storage  requirements  at  §§  761.65(a),  (c), 
and  (d)(2),  as  appropriate. 

(4)  Complies  with  the  reporting  and 
recordkeeping  requirements  in  subparts 
J  and  K  of  this  part. 

(c)  A  person  conducting  research  and 
development  (R&D)  into  PCB  disposal 


methods  (regardless  of  PCB 
concentration),  or  conducting  PCB 
remediation  activities  may  apply  for  a 
TSCA  PCB  Coordinated  Approval.  The 
EPA  Regional  Administrator  may 
approve  the  request  if  the  EPA  Regional 
Administrator  determines  that  the 
activity  will  not  pose  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  and  the  person: 

(l)(i)  Has  a  permit  or  other  decision 
and  enforcement  document  issued  or 
otherwise  agreed  to  by  EPA,  or  permit 
or  other  decision  and  enforcement 
document  issued  by  an  authorized  State 
Director  for  a  State  program  that  has 
been  approved  by  EPA,  which  exercises 
control  over  the  management  of  PCB 
wastes,  and  that  person  is  in  compliance 
with  all  terms  and  conditions  of  that 
document;  or 

(ii)  Has  a  permit,  which  exercises 
control  over  the  management  of  PCB 
wastes,  issued  by  a  State  Director 
pursuant  to  a  State  PCB  disposal 
program  no  less  stringent  than  the 
requirements  in  this  part. 

(2)  Complies  with  the  terms  and 
conditions  o^at  permit  or  other 
decision  and  enforcement  document. 

(3)  Complies  with  the  reporting  and 
recordkeeping  requirements  in  subparts 
J  and  K  of  this  part. 

r.  By  revising  §  761.79  to  read  as 
follows: 

§  76 1 .  79    Decontamination  standards  and 
procedures. 

(a)  Applicability.  This  section 
establishes  decontamination  standards 
and  procedures  for  removing  PCBs,    • 
which  are  regulated  for  disposal,  from 
water,  organic  liquids,  non-porous 
surfaces  (including  scrap  metal  from 
disassembled  electrical  equipment), 
concrete,  and  non-porous  surfaces 
covered  with  a  porous  surface,  such  as 
paint  or  coating  on  metal. 

(1)  Decontamination  in  accordance 
with  this  section  does  not  require  a 
disposal  approval  under  subpart  D  of 
tliispart. 

(2)  Materials  from  which  PCBs  have 
been  removed  by  decontamination  in 
accordance  with  this  section  may  be 
distributed  in  commerce  in  accordance 
with  §  761.20(c)(5). 

(3)  Materials  from  which  PCBs  have 
been  removed  by  decontamination  in 
accordance  with  this  section  may  be 
used  or  reused  in  accordance  with 
§761.30(u). 

(4)  Materials  from  which  PCBs  have 
been  removed  by  decontamination  in 
accordance  with  this  section,  not 
including  decontamination  waste  and 
residuals  under  paragraph  (g)  of  this 
section,  are  unregulated  for  disposal 
under  subpart  D  of  this  part. 


35458  Federal  Register / Vol.  63.  No.  124 /Monday.  June  29.  1998 /Rules  and  Regulations 


(5)  Any  person  decontaminating 
porous  surfaces  other  than  concrete 
under  paragraph  (b)(4)  of  this  section 
and  non-porous  surfaces  covered  with  a 
porous  surface,  such  as  paint  or  coating 
on  metal,  under  paragraph  (b)(3)  or 
(c)(8)  of  this  section  must  obtain  an 
alternative  decontamination  approval  in 
accordance  with  paragraph  (h)  of  this 
section. 

(6)  Any  person  engaging  in 
decontamination  under  this  section  is 
responsible  for  determining  and 
compljring  with  all  other  applicable 
Federal.  State,  and  local  laws  and 
regulations. 

(b)  Decontamination  standards. 
Chopping  (including  wire  chopping), 
distilling,  filtering,  oil/water  separation, 
spraying,  soaking,  wiping,  stripping  of 
insulation,  scraping,  scarification  or  the 
use  of  abrasives  or  solvents  may  be  used 
to  remove  or  separate  PCBs,  to  the 
following  standards,  from  liquids, 
concrete,  or  non-porous  surfaces. 

(1)  The  decontamination  standard  for 
water  containing  PCBs  is: 

(i)  Less  than  200  ^g/L  (i.e.,  <200  ppb 
PCBs)  for  non-contact  use  in  a  closed 
system  where  there  are  no  releases; 

(ii)  For  water  discharged  to  a 
treatment  works  (as  defined  in 
§  503.9(aa)  of  this  chapter)  or  to 
navigable  waters,  <3  iig/L 
(approximately  <3  ppb)  or  a  PCB 
discharge  limit  included  in  a  permit 
issued  under  section  307(b)  or  402  of 
the  Clean  Water  Act:  or 

(iii)  Less  than  or  equal  to  0.5  (ig/L 
(i.e..  approximately  <0.5  ppb  PCBs)  for 
unrestricted  use. 

(2)  The  decontamination  standard  for 
organic  liquids  and  non-aqueous 
inorganic  liquids  containing  PCBs  is  <2 
milligrams  per  kilogram  (i.e.,  <2  ppm 
PCBs). 

(3)  The  decontamination  standard  for 
non-porous  suirfaces  in  contact  with 
liquid  and  non-liquid  PCBs  is: 

(i)  For  unrestricted  use: 

(A)  For  non-porous  surfaces 
previously  in  contact  with  liquid  PCBs 
at  any  concentration,  where  no  free- 
flowing  liquids  are  currently  present. 
<10  micrograms  PCBs  per  100  square 
centimeters  (510  jig/100  cm^)  as 
measured  by  a  standard  wipe  test 

(§  761.123)  at  locations  selected  in 
accordance  with  subpart  P  of  this  part. 

(B)  For  non-porous  surfaces  in  contact 
with  non-liquid  PCBs  (including  non- 
porous  surfaces  covered  with  a  porous 
surface,  such  as  paint  or  coating  on 
metal),  cleaning  to  Visual  Standard  No. 
2.  Near-White  Blast  Cleaned  Surface 
Finish,  of  the  National  Association  of 
Corrosion  Engineers  (NACE).  A  person 
shall  verify  compliance  with  standard 


No.  2  by  visually  inspecting  all  cleaned 
areas. 

(ii)  For  disposal  in  a  smelter  operating 
in  accordance  with  §  761.72(b): 

(A)  For  non-porous  surfaces 
previously  in  contact  with  liquid  PCBs 
at  any  concentration,  where  no  free- 
flowing  liquids  are  currently  present. 
<100  pg/100  cm2  as  measured  by  a 
standard  wipe  test  (§  761.123)  at 
locations  selected  in  accordance  with 
subpart  P  of  this  part. 

(B)  For  non-porous  surfaces  in  contact 
with  non-liquid  PCBs  (including  non- 
porous  surfaces  covered  with  a  porous 
surface,  such  as  paint  or  coating  on 
metal),  cleaning  to  Visual  Standard  No. 
3,  Commercial  Blast  Cleaned  Surface 
Finish,  of  the  National  Association  of 
Corrosion  Engineers  (NACE).  A  person 
shall  verify  compliance  with  standard 
No.  3  by  visually  inspecting  all  cleaned 
areas. 

(4)  The  decontamination  standard  for 
concrete  is  <10  ng/100  cm^  as  measured 
by  a  standard  wipe  test  (§  761.123)  if  the 
decontamination  procedure  is 
commenced  within  72  hours  of  the 
initial  spill  of  PCBs  to  the  concrete  or 
portion  thereof  being  decontaminated. 

(c)  Self-implementing 
decontamination  procedures.  The 
following  self-implementing 
decontamination  procedures  are 
available  as  an  alternative  to  the 
measurement-based  decontamination 
methods  specified  in  paragraph  (b)  of 
this  section.  Any  person  performing 
self-implementing  decontamination 
must  comply  with  one  of  the  following 
procedures. 

(1)  Any  person  decontaminating  a 
PCB  Container  must  do  so  by  flushing 
the  internal  surfaces  of  the  container 
three  times  with  a  solvent  containing 
<50  ppm  PCBs.  Each  rinse  shall  use  a 
volume  of  the  flushing  solvent  equal  to 
approximately  10  p>ercent  of  the  PCB 
Container  capacity. 

(2)  Any  person  decontaminating 
movable  equipment  contaminated  by 
PCBs  and  used  in  storage  areas,  tools, 
and  sampling  equipment  may  do  so  by: 

(i)  Swabbing  surfaces  that  have 
contacted  PCBs  with  a  solvent; 

(ii)  A  double  wash^rinse  as  defined  in 
subpart  S  of  this  part;  or 

(iii)  Another  applicable 
decontamination  procedure  in  this 
section. 

(3)  Any  person  decontaminating  a 
non-porous  surface  in  contact  with  free- 
flowing  mineral  oil  dielectric  fluid 
(MODEF)  at  levels  <10,000  ppm  PCBs 
must  do  so  as  follows: 

(i)  Drain  the  free-flowing  MODEF  and 
allow  the  residual  surfaces  to  drain  for 
an  additional  15  hours. 


(ii)  Dispose  of  drained  MODEF 
according  to  paragraph  (g)  of  this 
section. 

(iii)  Soak  the  surfaces  to  be 
decontaminated  in  a  sufficient  amount 
of  clean  (containing  <2  ppm  PCBs) 
performance-based  organic 
decontamination  fluid  (PODF)  such  that 
there  is  a  minimum  of  800  ml  of  PODF 
for  each  100  cm^  of  contaminated  or 
potentially  contaminated  surface  for  at 
least  15  hours  at  >20  »C. 

(iv)  Approved  PODFs  include: 

(A)  Kerosene. 

(B)  Diesel  fuel. 

(C)  Terpene  hydrocarbons. 

(D)  Mixtures  of  terpene  hydrocarbons 
and  terpene  alcohols. 

(v)  Drain  the  PODF  from  the  surfaces. 

(vi)  DisfKJse  of  the  drained  PODF  in 
accordance  with  paragraph  (g)  of  this 
section. 

(4)  Any  person  decontaminating  a 
non-porous  surface  in  contact  with  free- 
flowing  MODEF  containing  >10.000 
ppm  PCB  in  MODEF  or  askarel  PCB  (up 
to  70  percent  PCB  in  a  mixture  of 
trichlorobenzenes  and 
tetrachlorobenzenes)  must  do  so  as 
follows: 

(i)  Drain  the  free-flowing  MODEF  or 
askarel  and  allow  the  residual  surfaces 
to  drain  for  an  additional  15  hours. 

(ii)  Dispose  of  drained  MODEF  or 
askarel  according  to  paragraph  (g)  of  this 
section. 

(iii)  Soak  the  surfaces  to  be 
decontaminated  in  a  sufficient  amount 
of  clean  PODF  (containing  <2  ppm 
PCBs)  such  that  there  is  a  minimum  of 
800  ml  of  PODF  for  each  100  cm^  of 
contaminated  or  potentially 
contaminated  surface  for  at  least  15 
hours  at  >20  "C. 

(iv)  Approved  PODFs  include: 

(A)  Kerosene. 

(B)  Diesel  fuel. 

(C)  Terpene  hydrocarbons. 

(D)  Mixtures  of  terpene  hydrocarbons 
and  terpene  alcohols. 

(v)  Drain  the  PODF  from  the  surfaces. 

(vi)  Dispose  of  the  drained  PODF  in 
accordance  with  paragraph  (g)  of  this 
section. 

(vii)  Resoak  the  surfaces  to  be 
decontaminated,  pursuant  to  paragraph 
(c)(3)(iii)  of  this  section,  in  a  sufficient 
amount  of  clean  PODF  (containing  <2 
ppm  PCBs)  such  that  there  is  a 
minimum  of  800  ml  of  PODF  for  each 
100  cm^  of  surface  for  at  least  15  hours 
at  >20  "C. 

(viii)  Drain  the  PODF  fitjm  the 
surfaces. 

(ix)  Dispose  of  the  drained  PODF  in 
accordance  with  paragraph  (g)  of  this 
section. 

(5)  Any  person  decontaminating 
piping  and  air  lines  in  an  air  compressor 
system  must  do  so  as  follows: 


concentrati 
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(i)  Before  decontamination  proceeds, 
disconnect  or  bypass  the  air 
compressors  and  air  dryers  from  the 
piping  and  air  lines  and  decontaminate 
the  air  compressors  and- air  dryers 
separately  in  accordance  with 
paragraphs  (b),  (c)(1)  through  (c)(6),  or 
(c)(8)  of  this  section.  Dispose  of  filter 
media  and  desiccant  in  the  air  dyers 
based  on  their  existing  PCB 
concentration. 

(ii)  Test  the  connecting  line  and 
appurtenances  of  the  system  to  assure 
that  there  is  no  leakage.  Test  by 
introducing  air  into  the  closed  system  at 
from  90  to  100  pounds  per  square  inch 
(psi).  Only  if  there  is  a  pressure  drop  of 
<5  psi  in  30  minutes  may 
decontamination  take  place. 

(iii)  When  there  is  no  leakage,  fill  the 
piping  and  air  lines  with  clean 
(containing  <2  ppm  PCBs)  solvent. 
Solvents  include  PODF,  aqueous 
potassium  hydroxide  at  a  pH  between  9 
and  12,  or  water  containing  5  percent 
sodium  hydroxide  by  weight. 

(iv)  Circulate  the  solvent  to  achieve 
turbulent  flow  through  the  piping  and 
air  lines  in  the  air  compressor  system 
until  the  total  volume  of  solvent 
circulated  equals  10  times  the  total 
volume  of  the  particular  article  being 
decontaminated,  then  drain  the  solvent. 
Calculate  the  total  volume  of  solvent 
circulated  by  multiplying  the  pump  rate 
by  the  time  of  pumping.  Turbulent  flow 
means  a  Reynolds  number  range  from 
20,000  to  43.000.  Refill  the  system  with 
clean  PODF  and  repeat  the  circulation 
and  drain  process. 

(6)  Any  person  using  thermal 
processes  to  decontaminate  metal 
surfaces  in  contact  with  PCBs.  as 
required  by  §  761.62(a)(6),  must  use  one 
of  the  following  options: 

(i)  Surfaces  in  contact  with  liquid  and 
non-liquid  PCBs  at  concentrations  <500 
ppm  may  be  decontaminated  in  an 
industrial  furnace  for  purposes  of 
disposal  in  accordance  with  §  761.72. 

(ii)  Surfaces  in  contact  with  liquid  or 
non-liquid  PCBs  at  concentrations  >500 
ppm  may  be  smelted  in  an  industrial 
furnace  operating  in  accordance  with 
§  761.72(b).  but  must  first  be 
decontaminated  in  accordance  with 
§  761.72(a)  or  to  a  surface  concentration 
of<100(ig/100cm^ 

(d)  Decontamination  solvents.  (1) 
Unless  otherwise  provided  in 
paragraphs  (c)(3)  through  (c)(5)  of  this 
section,  the  solubility  of  PCBs  in  any 
solvent  used  for  purposes  of 
decontamination  under  this  section 
must  be  5  percent  or  more  by  weight. 

(2)  The  solvent  may  be  reused  for 
decontamination  so  long  as  its  PCB 
concentration  is  <50  ppm. 


(3)  Solvent  shall.be  disposed  of  under 
paragraph  (g)  of  this  section. 

(4)  Other  than  as  allowed  in 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section,  solvents  may  be  tested  and 
validated  for  performance-based 
decontamination  of  non-porous  surfaces 
contaminated  with  MODEF  or  other 
PCB  liquids,  in  accordance  with  the 
self-implementing  procedures  found  in 
subpart  T  of  this  part.  Specific 
conditions  for  the  performance-based 
testing  from  this  validation  are 
determined  in  the  vaUdation  study. 

(e)  Limitation  of  exposure  and  control 
of  releases.  (1)  Any  person  conducting 
decontamination  activities  under  this 
section  shall  take  necessary  measures  to 
protect  against  direct  release  of  PCBs  to 
the  environment  from  the 
decontamination  area. 

(2)  Persons  participating  in 
decontamination  activities  shall  wear  or 
use  protective  clothing  or  equipment  to 
protect  against  dermal  contact  or 
inhalation  of  PCBs  or  materials 
containing  PCBs. 

(0  Sampling  and  recordkeeping.  (1) 
Confirmatory  sampling  is  required 
under  paragraph  (b)  of  this  section.  For 
liquids  described  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section,  sample  in 
accordance  with  §§  761.269  and 
761.272.  For  non-porous  surfaces  and 
concrete  described  in  paragraphs  (b)(3) 
and  (b)(4)  of  this  section,  sample  in 
accordance  with  subp)art  P  of  this  part. 
A  written  record  of  such  sampling  must 
be  established  and  maintained  for  3 
years  from  the  date  of  any 
decontamination  under  this  section.  The 
record  must  show  sampling  locations 
and  analytical  results  and  must  be 
retained  at  the  site  of  the 
decontamination  or  a  copy  of  the  record 
must  be  made  available  to  EPA  in  a 
timely  manner,  if  requested.  In  addition, 
recordkeeping  is  required  in  accordance 
with  §  761.180(a)  for  all  wastes 
generated  by  a  decontamination  process 
and  regulated  for  disposal  under  this 
subpart. 

(2)  Confirmatory  sampling  is  not 
required  for  self-implementing 
decontamination  procedures  under 
paragraph  (c)  of  this  section.  Any  person 
using  these  procedures  must  retain  a 
written  record  documenting  compliance 
with  the  procedures  for  3  years  after 
completion  of  the  decontamination 
procedures  (e.g..  video  recordings, 
photographs). 

(g)  Decontamination  waste  and 
residues.  Decontamination  waste  and 
residues  shall  be  disposed  of  at  their 
existing  PCB  concentration  unless 
otherwise  specified. 


(1)  Distillation  bottoms  or  residues 
and  filter  media  are  regulated  for 
disposal  as  PCB  remediation  waste. 

(2)  PCBs  physically  separated  from 
regulated  waste  during  decontamination 
(such  as  by  chopping,  shredding, 
scraping,  abrading  or  oil/water 
separation,  as  opposed  to  solvent 
rinsing  and  soaking),  other  than  wastes 
described  in  paragraph  (g)(1)  of  this 
section,  are  regulated  for  disposal  at 
their  original  concentration. 

(3)  Hydrocarbon  solvent  used  or 
reused  for  decontamination  under  this 
section  that  contains  <50  ppm  PCB  must 
be  burned  and  marketed  in  accordance 
with  the  requirements  for  used  oil  in 

§  761.20(e).  disposed  of  in  accordance 
with  §  761.60(a)  or  (e).  or 
decontaminated  pursuant  to  this 
section.  * 

(4)  Chlorinated  solvent  at  any  PCB 
concentration  used  for  decontamination 
under  this  section  shall  be  disposed  of 
in  an  incinerator  operating  in 
compliance  with  §  761.70,  or 
decontaminated  pursuant  to  this 
section. 

(5)  Solvents  >50  ppm  other  than  those 
described  in  paragraphs  (g)(3)  and  (g)(4) 
of  this  section  shall  be  disposed  of  in 
accordance  with  §  761.60(a)  or 
decontaminated  pursuant  to  this 
section. 

(6)  Non-liquid  cleaning  materials  and 
personal  protective  equipment  waste  at 
any  concentration,  including  non- 
porous  surfaces  and  other  non-liquid 
materials  such  as  rags,  gloves,  booties, 
other  disposable  personal  protective 
equipment,  and  similar  materials 
resulting  from  decontamination  shall  be 
disposed  of  in  accordance  with 
§761.61(a)(5)(v). 

(h)  Alternative  decontamination  or 
sampling  approval.  (1)  Any  person 
wishing  to  decontaminate  material 
described  in  paragraph  (a)  of  this 
section  in  a  manner  other  than 
prescribed  in  paragraph  (b)  of  this 
section  must  apply  in  writing  to  the 
EPA  Regional  Administrator  in  the 
Region  where  the  activity  would  take 
place.  Each  application  must  describe 
the  material  to  be  decontaminated  and 
the  proposed  decontamination  method, 
and  must  demonstrate  that  the  proposed 
method  is  capable  of  decontaminating 
the  material  to  the  applicable  level  set 
out  in  paragraphs  (b)(1)  through  (b)(4)  of 
this  section. 

(2)  Any  person  wishing  to 
decontaminate  material  described  in 
paragraph  (a)  of  this  section  using  a  self- 
implementing  procedure  other  than 
prescribed  in  paragraph  (c)  of  this 
section  must  apply  in  writing  to  the 
EPA  Regional  Administrator  in  the 
Region  where  the  activity  would  take 
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place.  Each  application  must  describe 
the  material  to  be  decontaminated  and 
the  proposed  self-implementing 
decontamination  method  and  must 
include  a  proposed  validation  study  to 
confirm  performance  of  the  method. 

(3)  Any  person  wishing  to  sample 
decontaminated  material  in  a  manner 
other  than  prescribed  in  para^ph  (f)  of 
this  section,  must  apply  in  writing  to 
the  EPA  Regional  Administrator  in  the 
Region  where  the  activity  would  take 
place.  Each  application  must  contain  a 
description  of  the  material  to  be 
decontaminated,  the  nature  and  PCB 
concentration  of  the  contaminating 
material  (if  known),  the 
decontamination  method,  the  proposed 
sampling  procedure,  and  a  justification 
for  how  the  proposed  sampling,  is 
equivalent  to  or  more  comprehensive 
than  the  sampling  procedure  required 
under  paragraph  (f)  of  this  section. 

(4)  EPA  may  request  additional 
information  that  it  believes  necessary  to 
evaluate  the  application. 

(5)  EPA  will  issue  a  written  decision 
on  each  application  for  risk-based 
decontamination  or  sampling.  No 
person  may  conduct  decontamination  or 
sampling  under  this  paragraph  prior  to 
obtaining  written  approval  from  EPA. 
EPA  will  approve  an  appUcation  if  it 
finds  that  the  proposed 
decontamination  or  sampling  method 
will  not  pose  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

s.  In  §  761.80,  by  adding  paragraphs 
(e)  and  (i)  to  read  as  follows: 

§  761.80    Manufacturing,  processing,  and 
distribution  In  commerce  exemptions. 

•         «         •         •         • 

(e)  The  Administrator  grants  a  class 
exemption  to  all  research  and 
development  (R&D)  facilities  for  a 
period  of  1  year  to  manufacture  or 
import  PCBs  for  use  solely  in  the 
manufacturer  or  importer's  own 
research  for  the  development  of  PCB 
disposal  technologies.  Each  person  that 
wishes  to  be  part  of  the  exemption  must 
meet  the  following  conditions: 

(1)  A  petition  for  an  exemption  from 
the  PCB  prohibition  on  manufacturing 
PCBs  must  be  received  by  EPA  60  days 
prior  to  engaging  in  these  activities. 

(2)  Requests  for  renewal  must  be  filed 
pursuant  to  §  750.11  of  this  chapter. 
EPA  will  deem  any  properly  filed 
request  for  the  renewal  of  the  exemption 
by  any  member  of  the  class  as  a  renewal 
request  for  the  entire  class. 

(3)  The  quantity  of  the  PCBs 
manufactured  annually  must  not  exceed 
500  grams  by  total  weight  of  pure  PCBs. 
Any  person  who  wishes  to  manufacture 
or  import  more  than  500  grams  of  PCBs 
in  1  year  must  receive  written  approval 


from  the  Director,  National  Program 
Chemicals  Division  to  exceed  the 
limitations  established  by  this 
provision.  The  Director,  National 
Program  Chemicals  Division  may  grant 
approval  without  further  rulemaking. 
Any  increase  granted  will  be  in  writing 
and  will  extend  only  for  a  maximxun  of 
the  time  remaining  in  a  specific 
exemption  year. 

(4)  The  owner  or  operator  of  the 
facility  must  notify  the  EPA  Regional 
Administrator  in  writing  30  days  prior 
to  the  commencement  of  R&D  activities 
that  include  the  manufacture  or  import 
of  PCBs  under  the  exemption,  unless  the 
facility  has  obtained  a  PCB  R&D 
approval  from  EPA  pursuant  to 

§  761.60(e),  §  761.60(i)(2),  §  761.70(a),  or 
§  761.70(b)  and  the  approval  contains  a 
provision  allowing  the  manufacture  of 
PCBs. 

(5)  Records  are  maintained  of  their 
PCB  activities  for  a  period  of  3  years 
after  ceasing  operations.  The  records 
must  include  the  sources  and  the  annual 
amounts  of  PCBs  received  if  imported 
and  the  type  and  annual  amount  of 
PCBs  that  were  manufactured. 

(6)  All  PCBs  and  materials  containing 
PCBs,  regardless  of  concentration, 
remaining  from  the  disposal-related 
studies  must  be  disposed  of  according  to 
§  761.60(j)(l)(vi),  or  decontaminated 
pursuant  to  §  761.79,  based  on  the 

original  PCB  concentration. 

*        •        •        •        • 

(i)  The  Administrator  grants  a  class 
exemption  to  all  persons  who 
manufacture,  import,  process,  distribute 
in  commerce,  or  export  PCBs,  or 
analytical  reference  samples  derived 
from  PCB  waste  material,  provided  the 
PCBs  are  manufactured,  imported, 
processed,  distributed  in  commerce,  or 
exported  solely  for  the  purpose  of  R&D 
and  the  following  conditions  are  met: 

(1)  Notification  in  the  form  of  a 
petition  for  an  exemption  from  the  PCB 
prohibitions  on  manufacture,  import, 
processing,  distribution  in  commerce,  or 
export  is  received  by  EPA  60  days  prior 
to  engaging  in  these  activities. 

(2)  Requests  for  renewal  are  filed 
pursuant  to  §§750.11  and  750.31  of  this 
chapter.  EPA  will  deem  any  properly 
filed  request  for  the  renewal  of  the 
exemption  by  any  member  of  the  class 
as  a  renewal  request  for  the  entire  class. 

(3)  The  PCBs  are  packaged  in  one  or 
more  hermetically  sealed  containers  of  a 
volume  of  no  more  than  5.0  ml  each. 
Analytical  reference  samples  derived 
from  PCB  waste  material  may  be 
packaged  in  a  container  larger  than  5.0 
ml  when  packaged  pursuant  to 
applicable  DOT  performance  standards. 

(4)  The  quantity  of  PCBs 
manufactured,  imported,  processed. 


distributed  in  commerce,  or  exported 
annually  must  not  exceed  500  grams  by 
total  weight  of  pure  PCBs.  Any  person 
who  expects  to  manufacture,  import, 
process,  distribute  in  commerce,  or 
export  more  than  500  grams  of  PCBs  in 
1  year  or  to  exceed  the  5.0  ml  packaging 
requirement  must  obtain  a  written 
approval  from  the  Director.  National 
Program  Chemicals  Division  and  must 
identify  the  sites  of  PCB  activities  and 
the  quantity  of  PCBs  to  be 
manufactured,  imported,  processed, 
distributed  in  commerce,  or  exported. 
Each  request  must  include  a 
justification.  The  Director.  National 
Program  Chemicals  Division,  may  grant 
approval  without  further  rulemaking. 
Any  increase  granted  will  be  in  writing 
and  will  extend  only  for  a  maximum  of 
the  time  remaining  in  a  specific 
exemption  year. 

(5)  All  treated  and  untreated  PCB 
regulated  material  and  material  coming 
into  contact  with  regulated  material 
must  be  stored  and  disposed  of 
according  to  subpart  D  of  this  part,  or 
decontaminated  pursuant  to  §  761.79. 

(6)  All  PCB  materials  must  be 
distributed  in  DOT-authorized 
packaging. 

(7)  Records  are  maintained  of  their 
PCB  activities  for  a  period  of  3  years 
after  ceasing  operations.  The  records 
must  include  the  sources  and  the  annual 
amoimts  of  PCBs  received  if  imported, 
the  annual  amount  of  PCBs  that  were 
manufactured,  the  annual  amount  of 
PCBs  that  were  processed  and/or 
distributed  in  commerce  (to  include 
export),  and  the  persons  to  whom  the 

PCBs  were  shipped. 

*        •        •        •        • 

t.  By  revising  §  761.93  to  read  as 
follows: 

§  761 .93    Import  for  disposal. 

(a)  General  provisions.  No  jjerson  may 
import  PCBs  or  PCB  Items  for  disposal 
without  an  exemption  issued  under  the 
authority  of  TSCA  section  6(e)(3). 

(b)  (Reserved) 

u.  By  revising  §  761.97(a)(1)  and  (a)(2) 
to  read  as  follows: 

§701.97    Expert  for  disposal. 

(a)     * 

(1)  PCBs  and  PCB  Items  at 
concentrations  <50  ppm  (or  <10  fig  PCB/ 
100  cm^  if  no  free-flowing  liquids  are 
present)  may  be  exported  for  disposal. 

(2)  For  the  purposes  of  this  section, 
PCBs  and  PCB  Items  of  unknov^ 
concentrations  shall  be  treated  as  if  they 
contain  >50  ppm. 

v.  By  adding  §  761.99  to  subpart  F  to 
read  as  follows: 
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§  761 .99    Other  transboundary  shipments. 

For  purposes  of  this  subpart,  the 
following  transboundary  shipments  are 
not  considered  exports  or  imports: 

(a)  PCB  waste  generated  in  the  United 
States,  transported  outside  the  Customs 
Territory  of  the  United  States  (including 
any  residuals  resulting  from  cleanup  of 
spills  of  such  wastes  in  transit)  through 
another  country  or  its  territorial  waters, 
or  through  international  waters,  and 
returned  to  the  United  States  for 
disposal. 

(b)  PCB  waste  in  transit,  including 
any  residuals  resulting  from  cleanup  of 
spills  during  transit,  through  the  United 
States  (e.g..  from  Mexico  to  Canada, 
from  Canada  to  Mexico). 

w.  Section  761.125  is  amended  by 
revising  the  second  sentence  of  the 
introductory  text  of  paragraph  (a)(1)  and 
in  paragraphs  (a)(2)  and  (c)(4)(i)  by 
revising  the  reference  to  "§  761.60"  to 
read  "subpart  D  of  this  part",  to  read  as 
follows: 

§  761.125    Requirements  for  PCB  spill 
cleanup.  _ 

(a)     *     *     • 

(1)     *     *     *  For  example,  under  the 
National  Contingency  Plan  all  spills 
involving  1  pound  or  more  by  weight  of 
PCBs  must  currently  be  reported  to  the 
National  Response  Center  (1-800-424- 
8802).     *     *     * 


§761.180  [Amended] 

X.  In  §761.180: 

i.  By  revising  the  phrase  in  paragraph 
(e)(1)  to  "§  761.60(a)(2)(iii)(A)(a)  and 
§  761.60(a)(3)(iii)(A)(8)"  to  read 
"§761.71(a)(l)(viii)and 
§761.71(b)(l)(viii)". 

ii.  By  revising  the  phrase  in  paragraph 
(e)(2)  to  "§  761.60(a)(2)(iii)(A)(7)  and 
§  761.60(a)(3)(iii)(A)(7)"  to  read 
"§761.71(a)(l)(vii)and 
§761.71(b)(l)(vii)". 

iii.  By  revising  the  reference  in 
paragraph  (e)(3)  to 
"§  761.60(a)(3)(iii)(B)(6)"  to  read 
"§761.7l(b)(2)(vi)". 

iv.  By  adding  paragraphs  (a)(l)(iii), 
(a)(2)(ix).  (a)(3).  (a)(4).  (b)(l)(iii).  and 
(b)(5).  and  by  revising  the  introductory 
text  of  paragraph  (b)(3). 

The  revisions  and  additions  read  as 
follows: 

§  761 . 1 80    Records  and  monitoring. 

(a)     •     '     • 

(1)  •     •     * 

(iii)  Records  of  inspections  and 
cleanups  performed  in  accordance  with 
§  761.65(c)(5). 

(2)  •     *     * 

(ix)  Whenever  a  PCB  Item,  excluding 
small  capacitors,  with  a  concentration  of 


>50  ppm  is  distributed  in  commerce  for 
reuse  pursuant  to  §  761.20(c)(1).  the 
name,  address,  and  telephone  number  of 
the  person  to  whom  the  item  was 
transferred,  date  of  transfer,  and  the 
serial  number  of  the  item  or  the  internal 
identification  number,  if  a  serial  number 
is  not  available,  must  be  recorded  in  the 
annual  document  log.  The  serial  number 
or  internal  identification  number  shall 
be  permanently  marked  on  the 
equipment. 

(3)  [Reserved] 

(4)  For  purposes  of  this  paragraph. 
PCB  Voltage  Regulators  shall  be 
recorded  as  PCB  Transformers. 

(b)     *     •     * 
(1)    *     '     • 

(iii)  Records  of  inspections  and 
cleanups  performed  in  accordance  with 

§  761.65(c)(5). 

***** 

(3)  The  owner  or  operator  of  a  PCB 
disposal  facility  (including  an  owner  or 
operator  who  disposes  of  his/her  own 
waste  and  does  not  receive  or  generate 
manifests)  or  a  commercial  storage 
facility  shall  submit  an  annual  report, 
which  briefly  summarizes  the  records 
and  annual  document  log  required  to  be 
maintained  and  prepared  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  to  the  EPA  Regional 
Administrator  of  the  Region  in  which 
the  facility  is  located  by  July  15  of  each 
year,  beginning  with  July  15. 1991.  The 
first  annual  report  submitted  on  July  15. 
1991.  shall  be  for  the  period  starting 
February  5. 1990.  and  ending  December 
31.  1990.  The  annual  report  shall 
contain  no  confidential  business 
information.  The  annual  report  shall 
consist  of  the  information  listed  in 
paragraphs  (b)(3)(i)  through  (b)(3)(vi)  of 

this  section. 

***** 

(5)  For  purposes  of  this  paragraph, 
PCB  Voltage  Regulators  shall  be 
recorded  and  reported  as  PCB 

Transformers. 

***** 

y.  In  §  761.205.  by  adding  paragraph 
(f)  to  read  as  follows: 

§  761 .205    Notification  of  PCB  waste 
activity  (EPA  Form  7710-53). 

***** 

(f)  When  a  facility  has  previously 
notified  EPA  of  its  PCB  waste  handling 
activities  using  EPA  Fbrm  7710-53  and 
those  activities  change,  the  facility  must 
resubmit  EPA  Form  7710-53  to  reflect 
those  changes  no  later  than  30  days 
from  when  a  change  is  made.  Examples 
of  when  a  PCB  waste  handler  must 
renotify  the  Agency  include,  but  are  not 
limited  to  the  following:  the  company 
changes  location  of  the  facility;  or  the 
company  had  notified  solely  as  engaging 


in  a  certain  type  of  PCB  waste  handling 
activity  and  now  wishes  to  engage  in 
another  PCB  waste  activity  (e.g., 
previously  only  commercially  stored 
PCB  waste  and  now  wishes  to  transport 
PCB  waste). 

z.  In  §  761.207,  by  revising  paragraph 
(j)  to  read  as  follows: 

§  761 .207    The  manifest — general 
requirements. 

»         «         «         •         • 

(j)  The  requirements  of  this  section 
apply  only  to  PCB  wastes  as  defined  in 
§  761.3.  This  includes  PCB  wastes  with 
PCB  concentrations  below  50  ppm 
where  the  PCB  concentration  below  50 
ppm  was  the  result  of  dilution;  these 
PCB  wastes  are  required  under 
§  761.1(b)  to  be  managed  as  if  they 
contained  PCB  concentrations  of  50 
ppm  and  above.  An  example  of  such  a 
PCB  waste  is  spill  cleanup  material 
containing  <50  ppm  PCBs  when  the 
spill  involved  material  containing  PCBs 
at  a  concentration  of  >50  ppm.  However, 
there  is  no  manifest  requirement  for 
material  currently  below  50  ppm  which 
derives  from  pre-April  18. 1978,  spills 
of  any  concentration,  pre-July  2. 1979, 
spills  of  <  500  ppm  PCBs.  or  materials 
decontaminated  in  accordance  with 
§761.79. 

aa.  In  §  761.215.  by  revising  the 
introductory  text  of  paragraphs  (b),  (c), 
and  (d),  and  adding  paragraph  (f)  to  read 
as  follows: 

$  761 .21 5    Exception  reporting. 

*         *        •         •         • 

(b)  A  generator  of  PCB  waste  subject 
to  the  manifesting  requirements  shall 
submit  an  Exception  Report  to  the  EPA 
Regional  Administrator  for  the  Region 
in  which  the  generator  is  located  if  the 
generator  has  not  received  a  copy  of  the 
mariifest  with  the  hand  written 
signature  of  the  owner  or  operator  of  the 
designated  facility  within  45  days  of  the 
date  the  waste  was  accepted  by  the 
initial  transporter.  The  exception  report 
shall  be  submitted  to  EPA  no  later  than 
45  days  from  the  date  on  which  the 
generator  should  have  received  the 
manifest.  The  Exception  Report  shall 

include  the  following: 

***** 

(c)  A  disposer  of  PCB  waste  shall 

submit  a  One-year  Exception  Report  to 

the  EPA  Regional  Administrator  for  the 

Region  in  which  the  disposal  facility  is 

located  no  later  than  45  days  from  the 

end  of  the  1-year  storage  for  disposal 

date  when  the  following  occurs: 
***** 

(d)  A  generator  or  commercial  storer 
of  PCB  waste  who  manifests  PCBs  or 
PCB  Items  to  a  disposer  of  PCB  waste 
shall  submit  a  One-year  Exception 


z' 
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Report  to  the  EPA  Regional 
Administrator  for  the  Region  in  which 
the  generator  or  commercial  storer  is 
located  no  later  than  45  days  from  the 
date  the  following  occurs: 
»        •        •        •        • 

(f)  PCB/radioactive  waste  that  is 
exempt  from  the  1-year  storage  for 
disposal  time  limit  pursuant  to 
§  761.65(a)(1)  is  also  exempt  from  the 
exception  reporting  requirements  of 
paragraphs  (c).  (d).  and  (e)  of  this 
section. 

bb.  In  §761.218.  by  revising 
paragraph  (b)  to  read  as  follows: 

§761.218    Certificate  o(  disposal. 


(b)  The  owner  or  operator  of  the 
disposal  facility  shall  send  the 
Certificate  of  Disposal  to  the  generator 
identified  on  the  manifest  which 
accompanied  the  shipment  of  PCB 
waste  within  30  days  of  the  date  that 
disposal  of  each  item  of  PCB  waste 
identified  on  the  manifest  was 
completed  unless  the  generator  and  the 
disposer  contractually  agree  to  another 
time  frame. 

•        •        •        »        • 

cc.  By  adding  subparts  L,  M,  N.  O,  P. 
Q.  R.  S.  and  T  to  read  as  follows: 

Subpart  L— [Reserved] 

Sutioan  M — Determining  a  PCB 

Concentration  for  Purposes  of 
ADandonment  or  Disposal  of  Natural  Gas 
Pipeline  Selecting  Sample  Sites,  Collecting 
Surface  Samples,  and  Analyzing  Standard 
PCB  Wipe  Samples 

Sm. 

761.240    Scope  and  definitions. 

761.243    Standard  wipe  sample  method  and 

size. 

761.247    Sample  site  selection  for  pipe 

segment  removal  or  pipeline  section 

abandonment. 

761.250    Sample  site  selection  for  pipeline 

section  abandonment. 

761.253    Chemical  analysis. 

761.257    Determining  the  regulatory  status 

of  sampled  pipe. 

Subpart  N — Cleanup  Site  Characterization 
Sampling  for  PCB  Remediation  Waste  in 
Accordance  with  §  761.61(a)(2) 

Sw. 

761.260    Applicability. 

761.265    Sampling  bulk  PCB  remedialion 

waste  and  porous  surfaces. 

761.267    Sampling  non-porous  surfaces. 

761.269    Sampling  liquid  PCB  remediation 

waste. 

761.272    Chemical  extraction  and  analysis  of 

samples. 

761.274    Reporting  PCB  concentrations  in 

samples. 


Subpart  O — Sampling  to  Verity  Completion 
ol  Self-Implementing  Cleanup  and  On-Sito 
Disposal  of  Bulk  PCB  Remediation  Waste 
and  Porous  Surtaces  In  Accordance  with 
§761 .61  (a)(6) 

Sm. 

761.280    Application  and  scope. 

761.283    Determination  of  the  number  of 

samples  to  collect  and  sample  collection 

locations. 

761.286    Sample  size  and  procedure  for 

collecting  a  sample. 

761.289    Compositing  samples. 

761.292    Chemical  extraction  and  analysis  of 

individual  samples  and  composite  samples. 

761.295    Reporting  and  recordkeeping  of  the 

PCB  concentrations  in  samples. 

761.298    Decisions  based  on  PCB 

concentration  measurements  resulting  from 

sampling. 

Subpart  P — Sampling  h4orvPorous  Surtaces 
for  Measurement-Based  Use,  Reuse,  and 
On-Site  or  Ofl-Site  Disposal  under 
§  761.61(a)(6)  and  Determination  under 
§  761.79(b)(3) 

Sm. 

761.300    Applicability. 

761 .  302    Proportion  of  the  total  surfece  area 

to  sample. 

761.304    Determining  sample  location. 

761.306    Sampling  1  meter  square  surfaces 

by  random  selection  of  halves. 

761.308    Sample  selection  by  random 

number  generation  on  any  two-dimensional 

square  grid. 

761.310    Collecting  the  sample. 

761.312    Compositing  of  samples. 

761.314    Chemical  analysis  of  standard  wipe 

test  samples. 

761.316    Interpreting  PCB  concentration 

measurements  resulting  from  this  sampling 

scheme. 

Subpart  0 — Self-Implementing  Alternative 
Extraction  and  Chemical  Analysis 
Procedures  for  Non-liquid  PCB  Remediation 
Waste  Samples 

761.320    Applicability. 

761.323    Sample  preparation. 

761.326    Conducting  the  comparison  study. 

Subpart  R— Sampling  Non-Llquld.  Non- 

Metal  PCB  Bulk  Product  Waste  for 
Purposes  of  Characterization  for  PCB 
Disposal  In  Accordance  With  §761.62,  and 
Sampling  PCB  Rerrtediatton  Waste  Destined 
for  Oti-Site  Disposal,  m  Accordance  With 
§761.61 

s«^ 

761.340 
761.345 
761.346 
761.347 


761.358  Determining  the  PCB  concentration 
of  samples  of  waste. 

761.359  Reporting  the  PCB  concentrations 
in  samples. 

Subpart  8 — Double  Wash/Rlnse  Method  for 
Decontaminating  Non-Porous  Surtaces 

Sm. 

761.360 

761.363 

761.366 

761.369 

761.372 


Applicability. 

Form  of  the  waste  to  be  sampled. 

Three  levels  of  sampling. 

First  level  sampling — waste  from 
existing  piles. 
761.348    Contemporaneous  sampling. 

Subsampling  from  composite 


761.350 

samples. 

761.353 

761.355 

761.356 

761.357 


Second  level  of  sample  selection. 

Third  level  of  sample  selection. 

Conducting  a  leach  test. 

Reporting  the  results  of  the 
procedure  used  to  simulate  leachate 
generation. 


Background. 

Applicability. 

Cleanup  equipment 

Pre-cleaning  the  surface. 

Specific  requirements  for  relatively 
clean  surfaces. 

761.375    Specific  requirements  for  surfaces 
coated  or  covered  with  dust,  dirt,  grime, 
grease,  or  another  absort>ent  material. 
761.378    Decontamination,  reuse,  and 
disposal  of  solvents,  cleaners,  and 
equipment. 

Subpart  T — Comparison  Study  for 
Validating  a  New  Pertornunce-Based 
Decontamination  Solvent  under 
§  761.79(d)(4) 

Sk. 

761.380    Background. 
761.383     Applicability. 
761.386    Required  experimental  conditions 
for  the  validation  study  and  subsequent  use 
during  decontamination. 
761.389    Testing  parameter  requirements. 
Preparing  validation  study 


761.392 
samples. 
761.395 
761.398 


A  validation  study. 
Reporting  and  recordkeeping. 


Subpart  L  [Reserved] 

Subpart  M — Determining  a  PCB 
Concentration  tor  Purposes  of 
Abandonment  or  Disposal  of  Natural 
Gas  Pipeline:  Selecting  Sample  Sites, 
Collecting  Surtace  Samples,  and 
Analyzing  Standard  PCB  Wipe 
Samples 

§  761 .240    Scope  and  definitions. 

(a)  Use  these  procedures  to  select 
surface  sampling  sites  for  natural  gas 
pipe  to  determine  its  PCB  surface 
concentration  for  abandonment-in-place 
or  removal  and  disposal  off-site  in 
accordance  with  §  761.60(b)(5). 

(b)  "Pipe  segment"  means  a  length  of 
natural  gas  pipe  that  has  been  removed 
from  the  pipeline  system  to  be  disposed 
of  or  reused,  and  that  is  usually 
approximately  12.2  meters  (40  feet)  or 
shorter  in  length.  Pipe  segments  are 
usually  linear. 

(c)  "Pipeline  section"  means  a  length 
of  natural  gas  pipe  that  has  been  cut  or 
otherwise  separated  from  the  active 
pipeline,  usually  for  purposes  of 
abandonment,  and  that  is  usually  longer 
than  12.2  meters  in  length.  Pipeline 
sections  may  be  branched. 

§  761 .243    Standard  wipe  sample  mettiod 
and  size. 

(a)  Collect  a  surface  sample  from  a 
natural  gas  pipe  segment  or  pipeline 


UMI 
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section  using  a  standard  wipe  test  as 
defined  in  §  761.123.  Detailed  guidance 
for  the  entire  wipe  sampling  process 
ap]}ears  in  the  document  entitled  "Wipe 
Sampling  and  Double  Wash/Rinse 
Cleanup  as  Recommended  by  the 
Environmental  Protection  Agency  PCB 
Spill  Cleanup  Policy,"  dated  June  23, 
1987  and  revised  on  April  18,  1991. 
This  document  is  available  from  the 
TSCA  Assistance  Information  Service, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

(b)  Collect  a  surface  sample  from  a 
minimum  surface  area  of  100  cm^  at 
each  sampling  site  selected.  The  EPA 
Regional  Administrator  may  approve,  in 
writing,  requests  to  collect  a  sample 
from  smaller  surface  areas,  when  <100 
cm^  of  surface  eligible  for  sampling  is 
present;  e.g.,  when  sampling  a  small 
diameter  pipe,  a  small  valve,  or  a  small 
regulator.  When  smaller  surfaces  are 
sampled,  convert  the  measurement  to 
the  equivalent  measurement  for  100  cm^ 
for  purposes  of  comparison  to  standards 
based  on  100  cm^. 

§  761 .247    Sample  site  selection  for  pipe 
segment  removal  or  pipeline  section 
abandonment 

(a)  General.  (1)  Select  the  pipe 
segments  to  be  sampled  by  following  the 
directions  in  paragraph  (b)  of  this 
section. 

(2)  Locate  the  proper  position  along 
the  length  of  the  pipe  segment  that  you 
have  selected  for  sampling,  by  following 
the  directions  in  paragraph  (c)  of  this 
section. 

(3)  Select  the  proper  sampling 
position  around  the  circumference  of 
the  pipe  segment  or  pipeline  section 
that  you  have  selected  for  sampling,  by 
following  the  directions  in  paragraph  (d) 
of  this  section. 

(4)  Prior  to  removing  pipe  from  the 
ground  or  lifting  the  pipe  from  its 
location  during  former  operations,  mark 
the  top  side  of  the  pipe. 

(5)  Do  not  sample  if  there  are  free- 
flowing  liquids  in  the  pipe  segment. 
Free-flowing  liquids  must  be  removed 
prior  to  sampling. 

(b)  Selecting  pipe  segments  to  sample. 
Select  the  pipe  segment(s)  that  you  will 
sample  from  a  length  of  pipe  or  group 
of  pipe  segments,  as  follows: 

(1)  Do  not  sample  a  pipe  segment  that 
is  longer  than  12.2  meters  (40  feet).  If  a 
segment  is  longer  than  12.2  meters  in 
length,  cut  the  segment  so  that  all 
resulting  segments  are  12.2  meters  or 
less  in  length. 

(2)  Determine  which  pipe  segments  to 
sample  as  follows: 

(i)  When  a  length  of  pipe  having 
seven  or  fewer  segments  is  removed  for 


purposes  of  disposal,  sample  each  pipe 
segment. 

(ii)  When  removing  a  length  of  pipe 
having  multiple  contiguous  segments 
less  than  3  miles  in  total  length,  take 
samples  from  a  total  of  seven  segments. 

(A)  Sample  the  first  and  last  segments 
removed. 

(B)  Select  the  five  additional  segments 
according  to  one  of  the  two  following 
procedures: 

(1)  Assign  all  segments  a  unique 
sequential  number.  Then  select  five 
numbers  using  a  random  number  table 
or  random  number  generator.  If  the 
random  number  generator  or  random 
number  table  produces  either  the  first 
pipe  segment,  the  last  pipe  segment,  or 
any  previously  selected  segment,  select 
another  random  number  until  there  are 
seven  different  numbers,  each 
corresponding  to  a  different  pipe 
segment. 

(2)  Divide  the  total  number  of 
segments  by  six.  Round  the  resulting 
quotient  off  to  the  nearest  whole 
number.  The  resulting  number  is  the   ■ 
interval  between  the  segments  you  will 
sample.  For  example,  cut  a  2.9  mile 
section  of  pipeline  into  383  segments  of 
approximately  40  feet  each.  Sample  the 
first  (number  1)  and  last  (number  383) 
segments.  To  determine  which 
additional  five  segments  to  sample, 
divide  the  total  number  of  segments, 
383,  by  6.  Round  up  the  resulting 
number  in  this  example,  63.8,  to  the 
next  whole  number,  64.  Add  64  to  the 
number  of  each  preceding  pipe  segment 
five  separate  times  to  select  five 
additional  pipe  segments  for  sampling. 
In  this  example,  the  first  pipe  segment 
has  the  number  1,  add  64  to  1  to  select 
segment  65.  Next,  add  64  to  65  to  select 
segment  129.  Continue  in  this  fashion  to 
select  all  seven  segments:  1,  65, 129, 
193,  257,  321,  and  383. 

(iii)  When  removing  a  length  of  pipe 
having  multiple  contiguous  segments 
more  than  3  miles  in  total  length  for 
purposes  of  disposal,  take  samples  of 
each  segment  that  is  V;j  mile  distant 
from  the  segment  previously  sampled. 
Sample  a  minimum  of  seven  segments. 

(c)  Selecting  the  sampling  position — 
length.  Select  the  sampling  position 
along  the  length  of  the  pipeline  section 
or  pipe  segment,  as  follows: 

(1)  Take  samples  at  the  end  upstream 
of  the  former  gas  flow  of  each  segment 
removed. 

(2)  If  the  pipe  segment  is  cut  with  a 
torch  or  other  high  temperature  heat 
source,  take  the  sample  at  least  15  cm 
(6  inches)  inside  the  cut  end  of  the  pipe 
segment. 

(3)  If  the  pipe  segment  is  cut  with  a 
saw  or  other  mechanical  device,  take  the 


sample  at  least  2  cm  (1  inch)  inside  the 
end  of  the  pipe  segment. 

(4)  If  the  sample  site  location  selected 
in  the  procedure  at  paragraph  (c)(2)  or 
(c)(3)  of  this  section  is  a  porous  surface 
(for  example,  there  is  significant 
corrosion  so  that  the  wipe  material  will 
be  shredded),  then  move  the  sample  site 
further  inside  the  pipe  segment  (away 
from  the  end  of  the  pipe  or  pipe 
segment)  until  there  is  no  such  porous 
surface.  For  purposes  of  this  subpart, 
natural  gas  pipe  with  a  thin  porous 
corrosion  preventive  coating  is  a  non- 
porous  surface. 

(5)  If  there  is  not  a  non-porous  surface 
accessible  by  paragraphs  (c)(2)  and  (c)(3) 
of  this  section,  use  one  of  the  following 
three  options: 

(i)  Sample  the  dov^stream  end  of  the 
pipe  segment  using  the  same  sample  site 
location  procedure  as  for  the  upstream 
end. 

(ii)  Select  another  pipw  segment  using 
the  random  selection  procedure 
described  in  paragraph  (b)  of  this 
section. 

(iii)  If  there  is  no  other  pipeline 
section  or  pipe  segment  in  tlie 
population  to  be  sampled  and  both  ends 
of  a  pipe  segment  have  porous  surfaces 
at  all  possible  sample  collection  sites, 
then  assume  that  the  pif>e  segment 
contains  >50  ppm  PCB  but  <500  ppm 
PCB. 

(d)  Selecting  the  sample  position^ 
circumference.  Based  on  the  mark  on 
the  top  of  the  pif)e  segment  made  prior 
to  removing  pipe  from  the  ground  or 
lifting  the  pipe  from  its  location  during 
former  operations,  sample  the  inside 
center  of  the  bottom  of  the  pipe  being 
sampled.  Make  sure  the  sample  is 
centered  on  the  bottom  of  the  pipeline 
section  or  pipe  segment;  that  is,  sample 
an  equal  area  on  both  sides  of  the 
middle  of  the  bottom  of  the  pipeline 
section  or  pipe  segment  for  the  entire 
length  of  the  sample. 

§  761.250    Sample  site  selection  for 
pipeline  section  abandonment 

This  procedure  is  for  the  sample  site 
selection  for  a  pipeline  section  to  be 
abandoned,  in  accordance  with 
§761.60(b)(5)(i)(B). 

(a)  General.  (1)  Select  sample 
collection  sites  in  the  pipeUne  section(s) 
by  following  the  directions  in  paragraph 
(b)  of  this  section. 

(2)  Select  the  proper  sampling 
position  along  the  pipe  by  following  the 
directions  in  §  761.247(d). 

(3)  Assure,  by  visual  inspection,  the 
absence  of  free-flowing  liquids  in  the 
pipe  by  affirming  no  liquids  at  all  liquid 
collection  points  and  all  ends  of  the 
pipeline  section  to  be  abandoned. 
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(b)  Selection  sample  collection  sites. 
At  a  minimum,  sample  all  ends  of  all 
pipeline  sections  to  tie  abandoned  in 
place. 

(1)  If  the  pipeline  section  to  be 
abandoned  is  between  the  pressure  side 
of  one  compressor  station  and  the 
suction  side  of  the  next  compressor 
station  downstream  of  the  fonner  gas 
flow,  at  a  minimum,  sample  all  ends  of 
the  abandoned  pipe. 

(2)  If  the  pipeline  section  to  be 
abandoned  is  longer  than  the  distance 
between  the  pressiu^  side  of  one 
compressor  station  and  the  suction  side 
of  the  next  compressor  station 
downstream  of  the  former  gas  flow, 
divide  the  pipeline  section,  for  purposes 
of  sampling,  into  smaller  pipeline 
sections  no  longer  than  the  distance 
from  the  pressure  side  of  one 
compressor  station  to  the  suction  side  of 
the  next  compressor  station  downstream 
of  the  former  gas  flow.  Consider  each  of 
the  smaller  sections  to  be  a  separate 
abandoiunent  and  sample  each  one,  at  a 
minimum,  at  all  ends. 

(3)  Use  the  following  procedure  to 
locate  representative  sample  collection 
sites  in  pipeline  sections  at  points  other 
than  the  suction  and  pressure  side  of 
compressor  stations,  or  the  ends  of  the 
pipeline  section  to  be  abandoned. 

[i)  First,  assign  a  unique  identifying 
sequential  number  to  each  kilometer  or 
fraction  of  a  kilometer  length  of  pipe 
within  the  entire  pipeline  section. 

(ii)  Use  a  random  number  table  or  a 
random  number  generator  to  select  each 
representative  sample  collection  site 
from  a  complete  list  of  the  sequential 
identification  numbers. 

(iii)  Samples  may  be  collected  by 
removing  any  covering  soil,  cutting  the 
pipe  to  gain  access  to  the  sampling 
location,  and  collecting  the  surface 
sample  with  the  pipe  in  place,  rather 
than  completely  removing  the  pipeline 
sections  to  collect  the  surface  sample. 

§  761 .253    Chemical  analysis. 

(a)  Extract  PCBs  from  the  standard 
wipe  sample  collection  medium  and 
clean-up  the  extracted  PCBs  in 
accordance  with  either  Method  3500B/ 
3540C  or  Method  3500B/3550B  from 
EPA's  SW-846,  Test  Methods  for 
Evaluating  Sohd  Waste,  or  a  method 
validated  under  subpart  Q  of  this  part. 
Use  Method  8082  from  SW-846,  or  a 
method  validated  under  subpart  Q  of 
this  part,  to  analyze  these  extracts  for 
PCBs. 

(b)  Report  all  PCB  sample 
concentrations  in  jig/100  cm^  (16  square 
inches)  of  surface  sampled.  If  sampling 
an  area  smaller  than  100  cm^,  report 
converted  sample  concentrations  in 
accordance  with  §  761.243(b). 


§  761.257    Determining  the  regulatory 
status  of  sampled  pipe. 

(a)  For  purposes  of  removal  for 
disposal  of  a  pipe  segment  that  has  been 
sampled,  the  sample  results  for  that 
segment  determines  its  PCB  surface 
concentration.  Determine  the  PCB 
surface  concentration  of  a  segment 
which  was  not  sampled  as  follows: 

(1)  If  the  unsampled  pipe  segment  is 
between  two  pipe  segments  which  have 
been  sampled,  assume  that  the 
unsampled  segment  has  the  same  PCB 
surface  concentration  as  the  nearest 
sampled  pipe  segment. 

(2)  If  an  unsampled  pipe  segment  is 
equidistant  between  two  pipe  segments 
which  have  been  sampled,  assume  the 
PCB  surface  concentration  of  the 
unsampled  segment  to  be  the  arithmetic 
mean  of  the  PCB  surface  concentrations 
measured  in  the  two  equidistant, 
sampled,  pipe  segments. 

(b)  For  purposes  of  abandonment  of  a 
pipeline  section,  assume  that  the  PCB 
surface  concentration  for  an  entire 
pipeline  section  is  the  arithmetic  mean 
of  the  PCB  surface  concentrations 
measured  at  the  ends  of  the  pipeline 
section.  If  additional  representative 
samples  were  taken  in  a  pipeline 
section,  assume  that  the  PCB  surface 
concentration  for  the  entire  pipeline 
section  is  the  arithmetic  mean  of  the 
concentrations  measured  in  all 
representative  samples  taken. 

(c)  For  purposes  of  removal  for 
disposal  under  §  761.60(b)(5)(ii)(A)(2)  or 
abandonment  under  §  761.60(b)(5)(i)(B), 
if  the  surface  PCB  concentration  of  a 
pipe  segment,  determined  by  direct 
measurement  or  in  accordance  with 
paragraph  (a)  of  this  section,  or  of  a 
pipeline  section  as  determined  in 
accordance  with  paragraph  (b)  of  this 
section,  is  >10  jig/100  cm^,  but  <100  jig/ 
100  cm^,  then  that  segment  or  section  is 
PCB-Contaminated. 

Subpart  N — Cleanup  Site 
Characterization  Sampling  for  PCB 
Remediation  Waste  in  Accordance  with 
§761.61  (a)(2) 

§761.260    Applicability. 

This  subpart  provides  a  method  for 
collecting  new  data  for  characterizing  a 
PCB  remediation  waste  cleanup  site  or 
for  assessing  the  sufficiency  of  existing 
site  characterization  data,  as  required  by 
§  761.61(a)(2). 

§761.265    Sampling  bulk  PCB  remediation 
waste  and  porous  surfaces. 

(a)  Use  9  grid  interval  of  3  meters  and 
the  procedures  in  §§  761.283  and 
761.286  to  sample  bulk  PCB 
remediation  waste  that  is  not  in  a 
container  and  porous  surfaces. 


(b)  Use  the  following  procedures  to 
sample  bulk  PCB  remediation  waste  that 
is  in  a  single  container. 

(1)  Use  a  core  sampler  to  collect  a 
minimum  of  one  core  sample  for  the 
entire  depth  of  the  waste  at  the  center 
of  the  container.  Collect  a  minimum  of 
50  cm'  of  waste  for  analysis. 

(2)  If  more  than  one  core  sample  is 
taken,  thoroughly  mix  all  samples  into 
a  composite  sample.  Take  a  subsample 
of  a  minimum  of  50  cm'  from  the  mixed 
composite  for  analysis. 

(c)  Use  the  following  procedures  to 
sample  bulk  PCB  remediation  waste  that 
is  in  more  than  one  container. 

(1)  Segregate  the  containers  by  type 
(for  example,  a  55-gallon  drum  and  a 
roll-off  container  are  types  of 
containers). 

(2)  For  fewer  than  three  containers  of 
the  same  type,  sample  all  containers. 

(3)  For  more  than  three  containers  of 
the  same  type,  list  the  containers  and 
assign  each  container  an  unique 
sequential  number.  Use  a  random 
number  generator  or  table  to  select  a 
minimum  of  10  percent  of  the 
containers  from  the  list,  or  select  three, 
containers,  whichever  is  the  larger. 

(4)  Sample  the  selected  container(s) 
according  to  paragraph  (b)  of  this 
section. 

§  761 .267    Sampling  norvporous  surfaces. 

(a)  Sample  large,  nearly  flat,  non- 
porous  surfaces  by  dividing  the  surface 
into  roughly  square  portions 
approximately  2  meters  on  each  side. 
Follow  the  procedures  in  §  761.302(a). 

(b)  It  is  not  necessary  to  sample  small 
or  irregularly  shaped  surfaces. 

§  761 .269    Sampling  liquid  PCB 
remediation  waste. 

(a)  If  the  liquid  is  single  phase,  collect 
and  analyze  one  sample.  There  are  no 
required  procedures  for  collecting  a 
sample. 

(b)  If  the  liquid  is  multi-phasic, 
separate  the  phases,  and  collect  and 
analyze  a  sample  from  each  liquid 
phase.  There  are  no  required  procediu«s 
for  collecting  a  sample  from'each  single 
phase  liquid. 

(c)  If  the  liquid  has  a  non-liquid  phase 
which  is  >0.5  percent  by  total  weight  of 
the  waste,  separate  the  non-liquid  phase 
from  the  liquid  phase  and  sample  it 
separately  as  a  non-liquid  in  accordance 
with  §761.265. 

§  761 .272    Chemical  extraction  and 
analysis  of  samples. 

Use  either  Method  3500B/3540C  or 
Method  3500B/3550B  from  EPA's  SW- 
846,  Test  Methods  for  Evaluating  Solid 
Waste,  or  a  method  validated  imder 
subpart  Q  of  this  part,  for  chemical 
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extraction  of  PCBs  from  individual  and 
composite  samples  of  PCB  remediation 
waste.  Use  Method  8082  from  SW-846. 
or  a  method  validated  under  subpart  Q 
of  this  part,  to  analyze  these  extracts  for 
PCBs. 

§  761 .274    Reporting  PCB  concentration* 
in  samples. 

(a)  Report  all  sample  concentrations 
for  non-liquid  PCBs  on  a  dry  weight 
basis  as  micrograms  of  PCBs  per  gram  of 
sample  (ppm  by  weight).  Report  surface 
sampling  results  as  jig/100  cm^.  Divide 
100  cm^  by  the  surface  area  and 
multiply  this  quotient  by  the  total 
number  of  micrograms  of  PCBs  on  the 
surface  to  obtain  the  equivalent 
measurement  of  micrograms  per  100 
cm^. 

(b)  Report  all  sample  concentrations 
for  liquid  PCBs  on  a  wet  weight  basis  as 
micrograms  of  PCBs  per  gram  of  sample 
(ppm  by  weight). 

Subpart  O— Sampling  to  Verify 
Completion  of  Self-Implementing 
Cleanup  and  On-Site  Disposal  of  Bulk 
PCB  Remediation  Waste  and  Porous 
Surfaces  in  Accordance  with 
§761.61  (a)(6) 

§  761 .280    Application  and  scop*. 

Follow  the  procedures  in  this  subpart 
when  sampling  to  verify  completion  of 
the  cleanup  for  self-implementing,  on- 
site  disposal  of  bulk  PCB  remediation 
waste  and  porous  surfaces  consistent 
with  the  levels  of  §  761.61(a)(4)(i)  and 
(iii).  The  objective  of  this  subpart  is  not 
to  search  for  new  contamination. 
Confirmation  of  compliance  with  the 
cleanup  levels  in  §  761.61(a)(4)  is  only 
verifiable  for  the  area  sampled  in 
accordance  with  this  subpart.  Do  not 
make  conclusions  or  extrapolations 
about  PCB  concentrations  outside  of  the 
area  which  has  been  cleaned  up  and 
verified  based  on  the  results  of  this 
verification  sampling. 

§  761 .283    Determination  of  the  number  of 
sampies  to  collect  and  sample  collection 
locations. 

This  section  addresses  how  to 
determine  the  number  of  samples  to 
collect  and  sample  collection  locations 
for  bulk  PCB  remediation  waste  and 
porous  surfaces  destined  to  remain  at  a 
cleanup  site  af^er  cleanup. 

(a)  Minimum  number  of  samples.  (1) 
At  each  separate  cleanup  site  at  a  PCB 
remediation  waste  location,  take  a 
minimum  of  three  samples  for  each  type 
of  bulk  PCB  remediation  waste  or 
porous  surface  at  the  cleanup  site, 
regardless  of  the  amount  of  each  type  of 
waste  that  is  present.  There  is  no  upper 
limit  to  the  number  of  samples  required 
or  allowed. 


(2)  This  is  an  example  of  how  to 
calculate  the  minimum  number  of 
required  samples  at  a  PCB  remediation 
waste  location.  There  are  three  distinct 
cleanup  sites  at  this  example  location:  a 
loading  dock,  a  transformer  storage  lot, 
and  a  disposal  pit.  The  minimum 
number  of  samples  to  take  appears  in 
parentheses  after  each  type  of  waste  for 
each  cleanup  site.  The  PCB  remediation 
wastes  present  at  the  loading  dock  are 
concrete  (three  samples)  and  clay  soil 
(three  sampies).  The  non-liquid  PCB 
remediation  wastes  present  at  the 
transformer  storage  lot  are  oily  soil 
(three  samples),  clay  soil  (three  samples) 
and  gravel  (three  samples).  The  PCB 
remediation  wastes  present  at  the 
disposal  pit  are  sandy  soil  (three 
samples),  clay  soil  (three  samples),  oily 
soil  (three  samples),  industrial  sludge 
(three  samples),  and  gravel  (three 
samples). 

(b)  Selection  of  sample  locations- 
general.  (l){i)  Use  a  square-based  grid 
system  to  overlay  the  entire  area  to  be 
sampled.  Orient  the  grid  axes  on  a 
magnetic  north-south  line  centered  in 
the  area  and  an  east-west  axis 
perpendicular  to  the  magnetic  north- 
south  axis  also  centered  in  the  area. 

(ii)  If  the  site  is  recleaned  based  on 
the  results  of  cleanup  verification 
conducted  in  accordance  with 
§  761.61(a)(6).  follow  the  procedures  in 
ptragraph  (b)  of  this  section  for  locating 
sampling  points  after  the  recleaning,  but 
reorient  the  grid  axes  established  in 
paragraph  (b)(l)(i)  of  this  section  by 
moving  the  origin  one  meter  in  the 
direction  of  magnetic  north  and  one 
meter  in  the  direction  east  of  magnetic 
north. 

(2)  Mark  out  a  series  of  sampling 
points  1.5  meters  apart  oriented  to  the 
grid  axes.  The  sampling  points  shall 
proceed  in  every  direction  to  the  extent 
sufBcient  to  result  in  a  two-dimensional 
grid  completely  overlaying  the  sampling 
area. 

(3)  Collect  a  sample  at  each  point  if 
the  grid  falls  in  the  cleanup  area. 
Analyze  all  samples  either  individually 
or  according  to  the  compositing 
schemes  provided  in  the  procedures  at 
§  761.289.  So  long  as  every  sample 
collected  at  a  grid  point  is  analyzed  as 
either  an  individual  sfimple  or  as  part  of 
a  composite  sample,  there  are  no  other 
restrictions  on  how  many  samples  are 
analyzed. 

(c)  Selection  of  sample  locations- 
small  cleanup  sites.  When  a  cleanup  site 
is  sufficiently  small  or  irregularly 
shaped  that  a  square  grid  with  a  grid 
interval  of  1.5  meters  will  not  result  in 

a  minimum  of  three  sampling  points  for 
each  type  of  bulk  PCB  remediation 


w^ste  or  porous  surface  at  the  cleanup 
site,  there  are  two  options. 

(1)  Use  a  smaller  square  grid  interval 
and  the  procedures  in  paragraph  (b)  of 
this  section. 

(2)  Use  the  following  coordinate- 
based  random  sampling  scheme.  If  the 
site  is  recleaned  based  on  the  results  of 
cleanup  verification  conducted  in 
accordance  with  §  761.61(a)(6).  follow 
the  procedures  in  this  section  for 
locating  sampling  points  after  the 
recleaning,  but  select  three  new  pairs  of 
sampling  coordinates. 

(i)  Beginning  in  the  southwest  comer 
(lower  left  when  facing  magnetic  north) 
of  the  area  to  be  sampled,  measure  in 
centimeters  (or  inches)  the  maximum 
magnetic  north-south  dimension  of  the 
area  to  be  sampled.  Next,  beginning  in 
the  southwest  comer,  measure  in 
centimeters  (or  inches)  the  maximum 
magnetic  east-west  dimension  of  the 
area  to  be  sampled.  Designate  the  north- 
south  and  east-west  dimensions 
(describing  the  west  and  south 
boundaries,  respectively,  of  the  area  to 
be  sampled),  as  the  reference  axes  of  a 
square-based  grid  system. 

(ii)  Use  a  random  number  table  or 
random  number  generator  to  select  a 
pair  of  coordinates  that  will  locate  the 
sample  within  the  area  to  be  sampled. 
The  first  coordinate  in  the  pair  is  the 
measurement  on  the  north-south  axis. 
The  second  coordinate  in  the  pair  is  the 
measurement  on  the  east-west  axis. 
Collect  the  sample  at  the  intersection  of 
an  east-west  line  drawn  through  the 
measured  spot  on  the  north-south  axis, 
and  a  north-south  line  drawn  through 
the  measured  spot  on  the  east-west  axis. 
If  the  cleanup  site  is  irregularly  shaped 
and  this  intersection  falls  outside  the 
cleanup  site,  select  a  new  pair  of 
sampling  coordinates.  Continue  to  select 
pairs  of  sampling  coordinates  until  three 
are  selected  for  each  type  of  bulk  PCB 
remediation  waste  or  porous  surface  at 
the  cleanup  site. 

(d)  Area  of  inference.  Analytical 
results  for  an  individual  sample  point 
apply  to  the  sample  point  and  to  an  area 
of  inference  extending  to  four  imaginary 
lines  parallel  to  the  grid  axes  and  one 
half  grid  interval  distant  from  the 
sample  point  in  four  different 
directions.  The  area  of  inference  forms 
a  square  around  the  sample  point.  The 
sides  of  the  square  are  parallel  to  the 
grid  axes  and  one  grid  interval  in  length. 
The  sample  point  is  in  the  center  of  the 
square  area  of  inference.  The  tirea  of 
inference  from  a  composite  sample  is 
the  total  of  the  areas  of  the  individual 
samples  included  in  the  composite. 
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§  761 .286     Sample  size  and  procedure  for 
collecting  a  sample. 

At  each  selected  sampling  location  for 
bulk  PCB  remediation  waste  or  porous 
surfaces,  collect  at  least  20  milliliters  of 
waste,  or  a  portion  of  sufficient  weight 
for  the  chemical  analyst  to  measure  the 
concentration  of  PCBs  and  still  have 
sufficient  analytical  detection 
sensitivity  to  reproducibly  measure 
PCBs  at  the  levels  designated  in 
§  761.61(a)(4).  Use  a  core  sampler 
having  a  diameter  >2  cm  and  S3  cm. 
Collect  waste  to  a  maximum  depth  of 
7.5  cms. 

§  761 .289    Compositing  samples. 
Compositing  is  a  method  of 
combining  several  samples  of  a  specific 
type  of  bulk  PCB  remediation  waste  or 
porous  surface  from  nearby  locations  for 
a  single  chemical  analysis.  There  are 
two  procedures  for  compositing  bulk 
PCB  remediation  waste  samples.  These 
procedures  are  based  on  the  method  for 
selecting  sampling  site  locations  in 
§  761.283(b)  and  (c).  The  single 
chemical  analysis  of  a  composite  sample 
results  in  an  averaging  of  the 
concentrations  of  its  component 
samples.  The  area  of  inference  of  a 
composite  is  determined  by  the  area  of 
inference  of  each  of  its  component 
samples  as  described  in  §  761.283(d). 
Compositing  is  not  mandatory. 
However,  if  compositing  is  used,  it  must 
be  performed  in  accordance  with  the 
following  procedures. 

(a)  Compositing  in  the  field  or  in  a 
laboratory.  Compositing  may  occur 
either  in  the  field  or  in  a  laboratory. 
Prepare  composite  samples  using  equal 
volumes  of  each  constituent  or 
component  sample.  Composited 
samples  must  be  from  the  same  type  of 
bulk  PCB  remediation  waste  or  porous 
surface  (see  the  example  at 
§  761.283(a)(2)).  Mix  composite  samples 
thoroughly.  From  each  well-mixed 
composite  sample,  take  a  portion  of 
sufficient  weight  for  the  chemical 
analyst  to  measure  the  concentration  of 
PCBs  and  still  have  sufficient  analytical 
detection  sensitivity  to  reproducibly 
measure  PCBs  at  the  levels  designated 
in  §  761.61(a)(4). 

(b)(1)  Compositing  from  samples 
collected  at  grid  points  in  accordance 
with  §  761.283(b).  There  are  two  kinds 
of  composite  sampling  procedures 
depending  on  the  original  source  of 
contamination  of  the  site. 

(i)  The  first  procedure  is  for  sites  with 
multiple  point  sources  of  contamination 
(such  as  an  old  electrical  equipment 
storage  area,  a  scrap  yard,  or  repair 
shop)  or  for  unknown  sources  of 
contamination.  Under  this  compositing 
scheme,  composite  a  maximum  of  nine 


samples  for  each  type  of  bulk  PCB 
remediation  waste  or  porous  surface  at 
the  cleanup  site.  The  niaximiun 
dimensions  of  the  area  enclosing  a  nine 
grid  point  composite  is  two  grid 
intervals  bounded  by  three  coUinear 
grid  points  (3.0  meters  or  approximately 
10  feet  long).  Take  all  samples  in  the 
composite  at  the  same  depth.  Assiire 
that  composite  sample  areas  and 
individually  analyzed  samples 
completely  overlay  the  cleanup  site, 
(iij  The  second  procedure  is  for  a 
single  point  source  of  contamination, 
such  as  discharge  into  a  large 
containment  area  (e.g.,  pit,  waste 
lagoon,  or  evaporation  pond),  or  a  leak 
onto  soil  from  a  single  drum  or  tank. 
Single  point  source  contamination  may 
be  from  a  one-time  or  continuous 
contamination.  Composites  come  from 
two  stages:  an  initial  compositing  area 
centered  in  the  area  to  be  sampled,  and 
subsequent  compwsiting  areas  forming 
concentric  square  zones  around  the 
initial  compositing  area.  The  center  of 
the  initial  compositing  area  and  each  of 
the  subsequent  compositing  areas  is  the 
origin  of  the  grid  axes. 

(A)  Definition  of  the  initial 
compositing  area.  The  initial 
compositing  area  is  based  on  a  square 
that  contains  nine  grid  points,  is 
centered  on  the  grid  origin,  and  has 
sides  two  grid  intervals  long.  The  initial 
compositing  area  has  the  same  center  at 
this  square  and  sides  one  half  a  grid 
interval  more  distant  from  the  center 
than  the  square.  The  initial  compositing 
area  has  sides  three  grid  intervals  long. 

(B)  Definition  of  subsequent 
compositing  areas.  Subsequent 
composite  sampling  areas  are  in 
concentric  square  zones  one  grid 
interval  wide  around  the  initial 
compositing  area  and  around  each 
successive  subsequent  compositing  area. 
The  inner  boundary  of  the  first 
subsequent  compositing  area  is  the 
outer  boundary  of  the  initial 
compositing  area.  The  outer  boundary  of 
the  first  subsequent  compositing  area  is 
centered  on  the  grid  origin,  has  sides 
one  grid  interval  more  distant  from  the 
grid  origin  than  the  inner  boundary,  and 
is  two  grid  intervals  longer  on  a  side 
than  the  inner  boundary.  The  inner 
boundary  of  each  further  subsequent 
compositing  area  is  the  outer  boundary 
of  the  previous  subsequent  compositing 
area.  The  outer  boundary  of  each  further 
subsequent  compositing  area  is  centered 
on  the  grid  origin,  has  sides  one  grid 
interval  more  distant  from  the  grid 
origin  than  the  inner  boundary,  and  is 
two  grid  intervals  longer  on  a  side  than 
the  inner  boundary. 

(C)  Taking  composite  samples  from 
the  initial  and  subsequent  compositing 


areas.  (1)  Select  composite  sampling 
areas  from  the  initial  compositing  area 
and  subsequent  compositing  areas  such 
that  all  grid  points  in  the  initial 
compositing  area  and  subsequent 
compositing  areas  are  part  of  a 
composite  or  individual  sample. 

(2)  A  person  may  include  in  a  single 
composite  sample  a  maximiun  of  all 
nine  grid  points  in  the  initial 
compositing  area.  The  maximum 
number  of  grid  points  in  a  composite 
sample  taken  from  a  subsequent 
compositing  area  is  eight.  These  eight 
grid  points  must  be  adjacent  to  one 
another  in  the  subsequent  compositing 
area,  but  need  not  be  collinear. 

(2)  Compositing  from  samples  taken 
at  grid  points  or  pairs  of  coordinates  in 
accordance  with  §  761.283(c).  Samples 
collected  at  small  sites  are  based  on 
selecting  pairs  of  coordinates  or  using 
the  sample  site  selection  procedure  for 
grid  sampling  with  a  smaller  grid   . 
interval. 

(i)  Samples  collected  from  a  grid 
having  a  smaller  grid  interval.  Use  the 
procedure  in  paragraph  (b)(l)(i)  of  this 
section  to  composite  samples  and 
determine  the  area  of  inference  for 
composite  samples. 

(ii)  Samples  collected  from  pairs  of 
coordinates.  All  three  samples  must  be 
composited.  The  area  of  inJFerence  for 
the  composite  is  the  entire  area 
sampled. 

§  701 .292    Chemical  extraction  sr>d 
analysis  of  Individual  samples  and 
composite  samples. 

Use  either  Method  3500B/3540C  or 
Method  3500B/3550B  from  EPA's  SW- 
846,  Test  Methods  for  Evaluating  Solid 
Waste,  or  a  method  validated  under 
subpart  Q  of  this  part,  for  chemical 
extraction  of  PCBs  horn  individual  and 
composite  samples  of  PCB  remediation 
waste.  Use  Method  8082  from  SW-846. 
or  a  method  validated  under  subpart  Q 
of  this  part,  to  analyze  these  extracts  for 
PCBs. 

§  761 .295     Reporting  and  recordkeeping  of 
the  PCB  concentrations  in  samples. 

(a)  Report  all  sample  concentrations 
for  bulk  PCB  remediation  waste  and 
porous  surfaces  on  a  dry  weight  basis 
and  as  micrograms  of  PCBs  per  gram  of 
sample  (ppm  by  weight). 

(b)  Record  and  keep  on  file  for  3  years 
the  PCB  concentration  for  each  sample 
or  composite  sample. 

§761.298    Decisions  based  on  PCB 
concentration  measurements  resulting  from 
sampling. 

(a)  For  grid  samples  which  are 
chemically  analyzed  individually,  the 
PCB  concentration  applies  to  the  area  of 
inference  as  described  in  §  761.283(d). 
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(b)  For  grid  samples  analyzed  as  part 
of  a  composite  sample,  the  PCB 
concentration  applies  to  the  area  of 
inference  of  the  composite  sample  as 
described  in  §  761.283(d)  (i.e.,  the  area 
of  inference  is  the  total  of  the  areas  of 
the  individual  samples  included  in  the 
composite). 

(c)  For  coordinate  pair  samples 
analyzed  as  part  of  a  composite  sample, 
in  accordance  with  §§  761.283(c)(2)  and 
761.289(b)(2)(ii),  the  PCB  concentration 
applies  to  the  entire  cleanup  site. 

Subpart  P — Sampling  Non-Porous 
Surfaces  for  Measurement-Bassd  Use, 
Reuse,  and  On-Site  or  Off-Site 
Disposal  under  §  761.61(a)(6)  and 
Decontamination  under  §  761.79(b)(3) 

S  761.300    Applicability. 

This  subpart  provides  sample  site 
selection  procedures  for  large,  nearly 
flat  non-porous  surfaces,  and  for  small 
or  irregularly  shaped  non-porous 
surfaces.  This  subpart  also  provides 
procedures  for  analyzing  the  samples 
and  interpreting  the  results  of  the 
sampling.  Any  person  verifying 
completion  of  self-implementing 
cleanup  and  on-site  disposal  of  non- 
porous  surfaces  under  §  761.61(a)(6),  or 
verifying  that  decontamination 
standards  under  §  761.79(b)(3)  are  met, 
must  use  these  procedures. 

§  761 .302    Proportion  ot  the  total  surface 
area  to  sample. 

(a)  Large  nearly  flat  surfaces.  Divide 
the  entire  surface  into  approximately  1 
meter  square  portions  and  mark  the 
portions  so  that  they  are  clearly 
identified.  Determine  the  sample 
location  in  each  portion  as  directed  in 
§761.304. 

(1)  For  large  nearly  flat  surfaces 
contaminated  by  a  single  source  of  PCBs 
with  a  uniform  concentration,  assign 
each  1  meter  square  surface  a  unique 
sequential  number. 

(i)  For  three  or  fewer  1  meter  square 
areas,  sample  all  of  the  areas. 

(ii)  For  four  or  more  1  meter  square 
areas,  use  a  random  number  generator  or 
table  to  select  a  minimum  of  10  percent 
of  the  areas  from  the  list,  or  to  select 
three  areas,  whichever  is  more. 

(2)  For  other  large  nearly  flat  surfaces, 
sample  all  of  the  one  meter  square  areas. 

(bj  Small  or  irregularly  shaped 
surfaces.  For  small  surfaces  having 
irregular  contours,  such  as  hand  tools, 
natural  gas  pipeline  valves,  and  most 
exterior  surfaces  of  machine  tools, 
sample  the  entire  surface.  Any  person 
may  select  sampling  locations  for  small, 
nearly  flat  surfaces  in  accordance  with 
§  761.308  with  the  exception  that  the 
maximum  area  in  §  761.308(a)  is  <1 
meter  square. 


(c)  Preparation  of  surfaces.  Drain  all 
free-flowing  liquids  from  surfaces  and 
brush  off  dust  or  loose  grit. 

f  761.304    Determining  sample  location. 

(a)  For  1  square  meter  non-porous 
surface  areas  having  the  same  size  and 
shape,  it  is  {>ermissible  to  sample  the 
same  10  cm  by  10  cm  location  or 
position  in  each  identical  1  square 
meter  area.  This  location  or  position  is 
determined  in  accordance  with 
§761.306  or  §761.308. 

(b)  If  some  1  square  meter  surfaces  for 
a  larger  non-porous  surface  area  have 
different  sizes  and  shapes,  separately 
select  the  10  cm  by  10  cm  sampling 
position  for  each  different  1  square 
meter  surface  in  accordance  with 
§761.308. 

(c)  If  non-porous  surfaces  have  been 
cleaned  and  the  cleaned  surfaces  do  not 
meet  the  applicable  standards  or  levels, 
siufaces  may  be  recleaned  and 
resampled.  When  resampling  surfaces 
previously  sampled  to  verify  cleanup 
levels,  use  the  sampling  procedures  in 
§§  761.306  through  761.316  to  resample 
the  surfaces.  If  any  sample  site  selected 
coincides  with  a  previous  sampling  site, 
restart  the  sample  selection  process 
until  all  resampling  sites  are  different 
from  any  previous  sampling  sites. 

i  761.306    Sampling  1  meter  square 
surfaces  t>y  random  selection  of  halves. 

(a)  Divide  each  1  meter  square  portion 
where  it  is  necessary  to  collect  a  surface 
wipe  test  sample  into  two  equal  (or  as 
nearly  equal  as  possible)  halves.  For 
example,  divide  the  area  into  top  and 
bottom  halves  or  left  and  right  halves. 
Choose  the  top/bottom  or  left/right 
division  that  produces  halves  having  as 
close  to  the  shape  of  a  circle  as  possible. 
For  example,  a  square  is  closer  to  the 
shape  of  a  circle  than  is  a  rectangle  and 
a  rectangle  having  a  length  to  width 
ratio  of  2:1  is  closer  to  the  shape  of  a 
circle  than  a  rectangle  having  a  length 
to  width  ratio  of  3:1. 

(b)  Assign  a  unique  identifier  to  each 
half  and  then  select  one  of  the  halves  for 
further  sampling  with  a  random  number 
generator  or  other  device  (i.e.,  by 
flipping  a  coin). 

(c)  Continue  selecting  progressively 
snialler  halves  by  dividing  the 
previously  selected  half,  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section,  until  the  final  selected  half  is 
larger  than  or  equal  to  100  cm^  and 
smaller  than  200  cm^. 

(d)  Perform  a  standard  PCB  wipe  test 
on  the  final  selected  halves  from  each  1 
meter  square  portion. 

(e)  The  following  is  an  example  of 
applying  sampling  by  halves.  Assume 
that  the  area  to  sample  is  a  1  meter 


square  surface  area  (a  square  that  has 
sides  1  meter  long).  Assign  each  half  to 
one  face  of  a  coin.  After  flipping  the 
coin,  the  half  assigned  to  the  face  of  the 
coin  that  is  showing  is  the  half  selected. 

(1)  Selecting  the  First  half: 

(i)  For  a  square  shape  the  top/bottom 
halves  have  the  same  shape  as  the  left/ 
right  halves  when  compared  to  a  circle, 
i.e.,  regardless  of  which  way  the  surface 
is  divided,  each  half  is  1  half  meter 
wide  by  1  meter  long.  Therefore,  divide 
the  area  either  top/bottom  or  left/right. 
For  selecting  the  first  half,  this  example 
will  select  from  left/right  halves. 

(ii)  A  coin  flip  selects  the  left  half. 
The  dimensions  of  this  selected  surface 
area  are  1  meter  high  and  Vz  meter  wide. 

(2)  Selecting  the  second  half: 

(i)  If  the  next  selection  of  halves  was 
left/right,  the  halves  would  be 
rectangles  four  times  as  long  as  they  are 
wide  (V«  meter  wide  and  1  meter  high). 
Halves  selected  from  top/bottom  would 
be  square  (^/z  meter  on  a  side). 
Therefore,  select  the  next  halves  top/ 
bottom,  because  the  shape  of  the  top/ 
bottom  halves  (square)  is  closer  to  the 
shape  of  a  circle  than  the  shaf>e  of  the 
left/right  halves  (long  narrow 
rectangles). 

(ii)  A  coin  flip  selects  the  top  half. 
The  dimensions  of  this  selected  siuface 
area  are  Vz  meter  high  and  Vz  meter 
wide. 

(3)  Selecting  the  third  half: 

(i)  Just  as  for  the  selection  of  the  first 
half,  which  divided  the  original  square 
area,  both  the  left/right  and  the  top/ 
bottom  halves  have  the  same  shap>e 
when  compared  to  a  circle  (both  are 
rectangles  having  the  same  dimensions). 
Therefore,  choose  either  left/right  or 
top/bottom  halves.  This  example  will 
select  from  left/right  halves. 

(ii)  A  coin  flip  selects  the  right  half. 
The  dimensions  of  this  selected  surface 
are  V*  meter  by  Vz  meter. 

(4)  Selecting  the  fourth  half: 

(i)  If  the  next  selection  of  halves  was 
left/right,  the  halves  would  be 
rectangles  four  times  as  long  as  they  are 
wide  (Ve  meter  wide  and  Vz  meter  high. 
Halves  selected  from  top/bottom  would 
be  square  [V*  meter  on  a  side). 
Therefore,  select  the  next  halves  top/ 
bottom,  because  the  shape  of  the  top/ 
bottom  halves  (square)  are  closer  to  the 
shape  of  a  circle  than  the  shape  of  the 
leit/right  halves  (long  narrow 
rectangles). 

(ii)  A  coin  flip  selects  the  bottom  half. 
The  dimensions  of  this  selected  surface 
area  are  Vt  meter  high  and  V*  meter 
wide. 

(5)  Selecting  the  fifth  half: 

(i)  Just  as  for  the  selection  of  the  first 
and  third  halves,  both  the  left/right  and 
the  top/bottom  halves  have  the  same 
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shape  when  compared  to  a  circle  (both 
are  rectangles  having  the  same 
dimensions).  Therefore,  choose  either 
left/right  or  top/bottom  halves.  This 
example  will  select  from  left/right 
halves. 

(ii)  A  coin  flip  selects  the  right  half. 
The  dimensions  of  the  selected  surface 
are  Vh  meter  by  'A  meter. 

(6)  Selecting  the  sixth  half: 

(i)  If  the  next  selection  of  halves  was 
left/right,  the  halves  would  be 
rectangles  four  times  as  long  as  they  are 
wide  (ViR  meter  wide  and  Va  meter  high. 
Halves  selected  from  top/bottom  would 
be  square  (Vb  meter  on  a  side). 
Therefore,  select  the  next  halves  top/ 
bottom,  because  the  shape  of  the  top/ 
bottom  halves  (square)  are  closer  to  the 
shape  of  a  circle  than  the  shape  of  the 
left/ right  halves  (long  narrow 
rectangles). 

(ii)  A  coin  flip  selects  the  top  half. 
The  dimensions  of  this  selected  surface 
are  Vb  meter  high  and  Vh  meter  wide  or 
12.5  cm  by  12.5  cm. 

(7)  Collect  a  standard  wipe  test 
sample  in  the  sixth  half.  Since  the 
dimensions  of  half  of  the  sixth  half 
would  be  12.5  cm  by  6.25  cm,  the  area 
(approximately  78  cm^)  would  be  less 
than  the  required  100  cm^  minimum 
area  for  the  standard  wipe  test. 
Therefore,  no  further  sampling  by 
halves  is  necessary.  Take  the  standard 
wipe  test  samples  of  the  entire  selected 
sixth  half. 

§  761 .30S    Sample  selection  by  random 
number  generation  on  any  two-dimensional 
square  grid. 

(a)  Divide  the  surface  area  of  the  non- 
porous  surface  into  rectangular  or 
square  areas  having  a  maximum  area  of 
1  square  meter  and  a  minimum 
dimension  of  10  centimeters. 

(b)  Measure  the  length  and  width,  in 
centimeters,  of  each  area  created  in 
paragraph  (a)  of  this  section.  Round  off 
the  number  of  centimeters  in  the  length 
and  the  width  measurements  to  the 
nearest  centimeter. 

(c)  For  each  1  square  meter  area 
created  in  accordance  with  paragraph 
(a)  of  this  section,  select  two  random 
numbers:  one  each  for  the  length  and 
width  borders  measured  in  paragraph 
fb)  of  this  section.  An  eligible  random 
number  can  be  from  zero  up  to  the  total 
width,  minus  10  centimeters. 

(d)  Locate  the  10  centimeter  by  10 
centimeter  sample. 

(1)  Orient  the  1  square  meter  surface 
area  so  that,  when  you  are  facing  the 
area,  the  length  is  left  to  right  and  the 
width  is  top  to  bottom.  The  origin,  or 
reference  point  for  measuring  selected 
random  numbers  of  centimeters  to  the 


sampling  eirea,  is  on  the  lower  left 
comer  when  facing  the  surface. 

(2)  Mark  the  random  number  selected 
for  the  length  distance,  in  centimeters, 
firom  the  origin  to  the  right  (at  the 
bottom  of  the  area  away  from  the 
origin). 

(3)  From  the  marked  length  distance 
on  the  bottom  of  the  area,  move 
perpendicularly  up  from  the  bottom  of 
the  area  into  the  area  for  the  distance 
randomly  selected  for4he  width. 

(4)  Use  the  point  determined  in 
paragraph  (d)(3)  of  this  section  as  the 
lower  left  comer  of  the  10  centimeter  by 
10  centimeter  sample, 

§761.310    Collecting  the  sample. 

Use  the  standard  wipe  test  as  defined 
in  §  761.123  to  sample  one  10 
centimeter  by  10  centimeter  square  (100 
cm^)  area  to  represent  surface  area  PCB 
concentrations  of  each  square  meter  or 
fraction  of  a  square  meter  of  a  nearly 
flat,  non-porous  surface.  For  small 
surfaces,  use  the  same  procedure  as  for 
the  standard  wipe  test,  only  sample  the 
entire  area,  rather  than  10  centimeter  by 
10  centimeter  squares. 

§  761.312    Compositing  of  samples. 

For  a  surface  originally  contaminated 
by  a  single  source  of  PCBs  with  a 
uniform  concentration,  it  is  permissible 
to  composite  surface  wipe  test  samples 
and  to  use  the  composite  measurement 
to  represent  the  PCB  concentration  of 
the  entire  surface.  Composite  samples 
consist  of  more  than  one  sample  gauze 
extracted  and  chemically  analyzed 
together  resulting  in  a  single 
measurement.  The  composite 
measurement  represents  an  arithmetic 
mean  of  the  composited  samples. 

(a)  Compositing  samples  from 
surfaces  to  be  used  or  reused.  For  small 
or  irregularly  shaped  surfaces  or  large 
nearly  flat  surfaces,  if  the  surfaces  are 
contaminated  by  a  single  source  of  PCBs 
with  a  uniform  concentration, 
composite  a  maximum  of  three  adjacent 
samples. 

(b)  Compositing  samples  from 
surfaces  to  be  disposed  of  off-site  or  on- 
site.  (1)  For  small  or  irregularly  shaped 
surfaces,  composite  a  maximum  of  three 
adjacent  samples.  » 

(2)  For  large  nearly  flat  surfaces, 
composite  a  maximum  of  10  adjacent 
samples. 

§  761 .31 4    Chemical  analysis  of  standard 
wipe  test  samples. 

Perform  the  chemical  analysis  of 
standard  wipe  test  samples  in 
accordance  with  §  761.272.  Report 
sample  results  in  micrograms  per  100 
cm^. 


§  761.316     Interpreting  PCB  cor>centratlon 
measurenwnts  resulting  Irom  this  sampling 
scheme. 

(a)  For  an  individual  sample  taken 
from  an  approximately  1  meter  square 
portion  of  the  entire  surface  area  and 
not  composited  with  other  samples,  the 
status  of  the  portion  is  based  on  the 
surface  concentration  measured  in  that 
sample.  If  the  sample  surface 
concentration  is  not  equal  to  or  lower 
than  the  cleanup  level,  by  inference  the 
entire  1  meter  area,  and  not  just  the 
immediate  area  where  the  sample  was 
taken,  is  not  equal  to  or  lower  than  the 
cleanup  level. 

(b)  For  areas  represented  by  the 
measurement  results  from  compositing 
more  than  one  10  centimeter  by  10 
centimeter  sample,  the  measurement  for 
the  composite  is  the  measurement  for 
the  entire  area.  For  example,  when  there 
is  a  composite  of  10  standard  wipe  test 
samples  representing  9.5  square  meters 
of  surface  area  and  the  result  of  the 
analysis  of  the  composite  is  20  pg/lOO 
cm^,  then  the  entire  9.5  square  meters 
has  a  PCB  surface  concentration  of  20 
pig/lOO  cm^,  not  just  the  area  in  the  10 
cm  by  10  cm  sampled  areas. 

(c)  For  small  surfaces  having  irregular 
contours,  where  the  entire  surface  was 
sampled,  measure  the  surface  area. 
Divide  100  cm^  by  the  surface  area  and 
multiply  this  quotient  by  the  total 
number  of  micrograms  of  PCBs  on  the 
surface  to  obtain  the  equivalent 
measurement  of  micrograms  per  100 
cm^. 

Subpart  Q — Self-Implementing 
Alternative  Extraction  and  Chemical 
Analysis  Procedures  for  Non-liquid 
PCB  Remediation  Waste  Samples 

§761.320    Applicability. 

This  subpart  describes  self- 
implementing  comparison  testing 
requirements  for  chemical  extraction 
and  chemical  analysis  methods  used  as 
an  alternative  to  the  methods  required 
in  §§  761.272  or  761.292.  Any  person 
conducting  comparison  testing  under 
this  subpart  must  comply  with  the 
requirements  of  §  761.80(i),  including 
notification.  Use  altemative  methods 
only  after  successful  completion  of 
these  comparison  testing  requirements 
and  after  documentation  of  the  results  of 
the  testing. 

§  761 .323    Sample  preparation. 

(a)  The  comparison  study  requires 
analysis  of  a  minimum  of  10  samples 
weighing  at  least  300  grams  each. 
Samples  of  PCB  remediation  waste  used 
in  the  comparison  study  must  meet  the 
following  three  requirements. 

(1)  The  samples  must  either  be  taken 
from  the  PCB  remediation  waste  at  the 
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cleanup  site,  or  must  be  the  same  kind 
of  material  as  that  waste.  For  example, 
if  the  waste  at  the  cleanup  site  is  sandy 
soil,  you  must  use  the  same  kind  of 
sandy  soil  in  the  comparison  study.  Do 
not  use  unrelated  materials  such  as  clay 
soil  or  dredged  sediments  in  place  of 
sandy  soil. 

(2)  PCB  remediation  waste  may 
contain  interferences  which  confound 
or  hamper  sample  extraction  and 
chemical  aiia  lysis.  These  interferences 
may  be  from  chemicals  or  other 
attributes  preexisting  in  the  waste 
material,  resulting  from  the  PCB 
contamination  source,  or  resulting  from 
treatment  to  remove  or  destroy  PCBs. 
Comparison  study  samples  must  also 
contain  these  interfering  materials  to 
demonstrate  successful  analysis  in  their 
presence.  For  example,  a  PCB 
remediation  waste  may  have  been  co- 
disposed  with  chlorobenzene  solvents 
or  chlorinated  pesticides.  These 
chlorinated  compounds  would  have  to 
be  present  in  the  comparison  study 
compounds  at  the  same  levels  found,  or 
at  the  highest  levels  expected  to  be 
found,  in  the  PCB  remediation  waste.  As 
another  example,  for  PCB  remediation 
waste  which  had  been  solvent  washed 
with  liquid  amines  to  remove  PCBs, 
comparison  study  samples  would  have 
to  contain  concentrations  of  these 
amines  at  the  same  levels  found,  or  at 
the  highest  levels  expected  to  be  found, 
in  the  PCB  remediation  waste. 

(b)  Prior  to  initiating  the  comparison 
study,  confirm  the  following  PCB 
concentrations  in  the  comparison  study 
samples  using  the  methods  specified  in 
§  761.292.  All  samples  of  non-liquid 
PCB  remediation  waste  must  have  PCB 
concentrations  between  0.1  and  150 
ppm. 

(1)  A  minimum  of  three  comparison 
study  samples  must  have  PCB 
concentrations  above  the  cleanup  level 
specified  for  the  site  in  §  761.61(a)(4) 
and  a  minimum  of  three  comparison 
study  samples  must  have  PCB 
concentrations  below  the  specified 
cleanup  level. 

(2)  At  least  one  comparison  study 
sample  must  have  a  PCB  concentration 
>90  percent  and  <100  percent  of  the 
cleanup  level. 

(3)  At  least  one  comparison  study 
sample  must  have  a  PCB  concentration 
>100  percent  and  <110  percent  of  the 
cleanup  level. 

(c)  u  the  comparison  study  samples 
do  not  have  the  concentrations  or 
concentration  ranges  required  by 
paragraph  (b)  of  this  section,  for 
purposes  of  use  in  this  chemical 
extraction  and  chemical  analysis 
comparison  study,  a  person  may  adjust 
PCB  concentrations  by  dilution.  Any 


excess  material  resulting  from  the 
preparation  of  these  samples,  which  is 
not  used  as  an  analytical  sample,  is 
regulated  as  the  PCB  concentration  in 
the  component  having  the  highest  PCB 
concentration  of  the  component 
materials  in  the  sample. 

§  761 .326    Conducting  the  comparison 
study. 

Extract  or  analyze  the  comparison 
study  samples  using  the  alternative 
method.  For  an  alternative  extraction 
method  or  alternative  analytical  method 
to  be  comparable  to  the  methods 
required  in  §  761.292,  all  of  the 
following  conditions  must  be  met. 

(a)  All  samples  having  PCB 
concentrations  greater  than  or  equal  to 
the  level  of  concern,  as  measured  by  the 
methods  required  in  §  761.292,  are 
found  to  be  greater  than  or  equal  to  the 
level  of  concern  as  measured  by  the 
alternative  method  (no  false  negatives). 

(b)  Only  one  sample  which  contains 
PCBs  at  a  level  less  than  the  level  of 
concern,  as  measured  by  the  methods 
required  in  §  761.292,  is  found  to  have 
a  PCB  concentration  greater  than  the 
level  of  concern  as  measured  by  the 
alternative  method  (false  positive);  and 
all  other  samples  which  contain  PCBs  at 
levels  less  than  the  level  of  concern,  as 
measured  by  the  methods  required  in 

§  761.292,  are  found  by  the  alternative 
method  to  have  PCBs  less  than  the  level 
of  concern  (there  are  no  additional  false 
positives). 

Subpart  R — Sampling  Non-Liquid,  Non- 
Metal  PCB  Bulk  Product  Waste  for 
Purposes  of  Characterization  for  PCB 
Disposal  in  Accordance  With  §  761.62, 
and  Sannpling  PCB  Remediation  Waste 
Destined  for  Off-Site  Disposal,  in 
Accordance  With  §  761.61 

§761.340    Appllcablllty. 

Use  the  procedures  specified  in  this 
subpart  to  sample  the  following  types  of 
waste  when  it  is  necessary  to  analyze 
the  waste  to  determine  PCB 
concentration  or  leaching  characteristics 
for  storage  or  disposal. 

(a)  Existing  accumulations  of  non- 
liquid,  non-metal  PCB  bulk  product 
waste. 

(b)  Non-liquid,  non-metal  PCB  bulk 
product  waste  from  processes  that 
continuously  generate  new  waste. 

(c)  Non-liquid  PCB  remediation  waste 
from  processes  that  continuously 
generate  new  waste,  that  will  be  sent 
off-site  for  disposal. 

§761.345    Form  of  the  waste  to  be 
sampled. 

PCB  bulk  product  waste  and  PCB 
remediation  waste  destined  for  off-site 
disposal  must  be  in  the  form  of  either 


flattened  or  roughly  conical  piles.  This 
subpart  also  contains  a  procedure  for 
contemporaneous  sampling  of  waste  as 
it  is  being  generated. 

§  761 .346    Three  levels  of  sampling. 

To  select  a  sample  of  the  waste  and 
prepare  it  for  chemical  extraction  and 
analysis,  there  are  three  required  levels 
of  random  sampling. 

(a)  First,  select  a  single  19-liter  (5 
gallon)  portion  from  a  composite 
accumulated  either  contemporaneously 
virith  the  generation  of  the  waste  or  by 
sampling  an  existing  pile'of  waste. 
Collection  procedures  for  the  first  level 
of  sampling  from  existing  piles  of  waste 
are  in  §  761,347.  Collection  procedures 
for  the  first  level  of  sampling  from  a 
contemporaneous  generation  of  waste 
are  in  §  761.348.  Compositing 
requirements  and  requirements  for  the 
subsampling  of  composite  samples  to 
result  in  a  single  19-liter  sample  are  in 
§  761.350.  Send  the  19-liter  sample  to 
the  laboratory  for  the  second  and  third 
levels  of  sampling,  including  particle 
size  reduction  for  leach  testing  and 
drying  as  required  by  §  761.1(b)(4). 

(b)  Second,  at  the  laboratory,  select 
one  quarter  of  the  19-liter  sample. 
Procedures  the  laboratory  must  use  for 
this  second  level  of  sample  selection 
appear  in  §761.353. 

(c)  Third,  select  a  100  gram  subsample 
from  the  second  level  subsample. 
Procedures  the  laboratory  must  use  for 
this  third  level  of  sample  selection 
appear  in  §  761.355. 

§  761 .347    Rrst  level  sampling— waste  from 
existing  piles. 

(a)  General.  Sample  piles  that  are 
either  specifically  configured  for 
sampling  (see  paragraph  (b)  of  this 
section)  or  that  are  of  conical  shape  (see 
paragraph  (c)  of  this  section).  If 
sampling  from  either  of  these  shapes  is 
not  possible,  conduct  contemp)oraneous 
sampling,  in  accordance  with  the 
procedures  in  §  761.348,  or  obtain  the 
approval  of  the  Regional  Administrator 
for  an  alternate  sampling  plan  in 
accordance  with  §  761.62(c). 

(b)  Specifically  configured  piles.  A 
specifically  configured  pile  is  a  single 
flattened  pile  in  the  shape  of  a  square 
or  rectangle  having  no  restrictions  on 
length  or  width  but  restricted  to  30  cm 
(1  foot)  in  depth.  A  square  shap>ed  pile 
facilitates  sampling  site  selection  for  the 
first  level  sample.  Select  eight  19-liter 
samples  from  the  pile  and  composite 
them  into  one  19-liter  sample  as 
follows: 

(1)  Divide  the  pile  into  quarters. 

(2)  Divide  each  of  the  quarter  sections 
into  quarters  (i.e.,  into  sixteenths  of  the 
original  pile). 
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(3)  Select  two  sixteenths  from  each  of 
the  four  quarters,  according  to  one  of  the 
two  following  options: 

(i)  Randomly  select  the  two  sixteenths 
from  one  quarter  and  sample  the 
sixteenths  occupying  the  same  positions 
in  each  of  the  other  three  quarters. 

(ii)  Randomly  select  two  sixteenths 
from  each  of  the  four  quarters  (i.e., 
perform  a  random  selection  four 
different  times). 

(4)  At  this  point  the  eight  selected 
sixteenths  undergo  further  division  and 
sample  selection.  Divide  each  of  the 
eight  selected  sixteenths  into  four  equal 
parts.  Using  a  random  number  generator 
or  random  number  table,  select  one  of 
the  four  equal  parts  from  each  of  the 
eight  equal  areas.  If  each  of  the  four 
equal  parts  has  a  volume  >76  liters 
when  projected  downwards  30  cm, 
continue  to  divide  each  selected  area 
into  four  equal  parts,  and  select  one  of 
the  parts,  until  each  selected  area  has  a 
volume  of  <76  liters  but  >19  liters. 
When  projected  to  a  depth  of  30  cm.  a 
square  having  a  25  cm  side  or  a  circle 
having  a  diameter  of  approximately  28.5 
cm  equals  a  volume  of  approximately  19 
liters.  The  volume  of  76  liters  is  equal 
to  the  volume  enclosed  by  a  square 
having  a  side  of  50  cm  (or  other  shape 
having  an  area  of  250  cm^)  projected  to 
a  depth  of  30  cm. 

(5)  Take  one  sample  of  approximately 
19  unsorted  liters  of  waste  from  each  of 
the  eight  selected  areas.  Place  each 
sample  into  a  separate  19-liter 
container,  allowing  only  sufficient  space 
at  the  top  of  the  container  to  secure  the 
lid. 

(6)  Composite  the  eight  19-liter 
samples  in  accordance  with  §  761.350. 

(c)  Conical-shaped  piles.  If  it  is 
necessary  to  sample  a  pile  which  is  too 
large  to  be  spread  on  the  site  to  a 
uniform  thickness  of  1  foot  or  30  cm,  or 
if  there  are  too  many  piles  to  spread  out 
in  the  space  available,  use  the  following 
procedure  to  sample  the  piles.  This 
procedure  assumes  that  the  shape  of  the 
piles  is  analogous  to  a  cone;  that  is, 
having  a  circular  base  with  PCB  bulk 
product  waste  or  PCB  remediation  waste 
destined  for  off-site  disposal  stacked  up 
uniformly  to  a  peak  that  is  a  point 
centered  above  the  center  of  the  circular 
base.  Collect  eight  19-liter  samples  as 
follows: 

(1)  Collecting  samples  from  more  than 
one  pile.  If  the  PCB  bulk  product  waste 
or  PCB  remediation  waste  consists  of 
more  than  one  pile  or  container,  assign 
each  pile  or  container  an  integer  number 
and  then  generate  seven  random  integer 
numbers  to  select  the  piles  trom  which 
you  will  collect  samples.  It  is  possible 
that  this  random  selection  procedure 
will  result  in  selecting  the  same  pile 


number  more  than  once,  even  if  seven 
or  more  piles  are  present.  If  so,  sample 
the  pile  once  and  restart  the  sampling 
collection  process  to  collect  additional 
samples.  Do  not  collect  multiple 
samples  from  the  same  location  in  the 
pile. 

(2)  Collecting  samples  from  a  single 
pile.  If  only  one  pile  or  container  is 
present,  collect  all  eight  samples  from 
the  same  pile. 

(3)  Settmg  up  the  sample  site 
selection  system  from  a  pile.  Locate  a 
sample  in  a  pile  by  the  use  of  three 
parameters:  a  particular  radial  direction, 
"r,"  from  the  peak  at  the  center  of  the 
pile  to  the  outer  edge  at  the  base  of  the 
pile;  a  point,  "s,"  along  that  radial 
direction  between  the  peak  of  the  pile 
and  the  outer  edge  of  the  base  of  the 
pile;  and  a  depth,  "t",  beneath  point 
"s."  The  top  of  the  sample  material  will 
be  below  depth  t,  at  point  s,  on  radius 

r.  Use  a  rod,  dowel,  stake,  or  broom 
handle  as  a  marker.  Nail  or  otherwise 
fasten  to  the  top  of  the  marker  two 
pieces  of  string  or  cord  of  sufficient 
length  and  strength  to  reach  from  the 
top  of  the  marker  at  the  top  of  the  pile 
to  the  farthest  peripheral  edge  at  the 
bottom  of  the  pile,  when  the  marker  is 
positioned  at  the  top  or  apex  of  the  pile. 
Pound  or  push  the  marker  into  the  top 
center  (apex)  of  the  pile,  downward 
toward  the  center  of  the  base.  Insert  the 
marker  for  at  least  30  cm  or  one  foot 
until  the  marker  is  rigidly  standing  on 
its  own,  even  when  the  cord  is  pulled 
tight  to  the  bottom  peripheral  edge  of 
the  pile.  Ensure  that  the  marker 
protrudes  from  the  top  of  the  pile 
sufficiently  to  allow  the  strings  to  move 
easily  aroimd  the  pile  when  they  are 
pulled  tight.  Select  the  three  parameters 
and  the  sampling  location  as  follows: 

(i)  Determine  me  radial  component  (r) 
of  the  location  for  each  sample. 

(A)  Tie  to  a  stake  or  otherwise  fasten 
one  of  the  strings  at  "b,"  the  bottom  of 
the  pile,  as  a  reference  point  for  finding 
r. 

(B)  Measure  the  circumference  "c," 
the  distance  around  the  bottom  of  the 
pile.  Determine  r  from  b  in  one  of  two 
ways: 

(1)  Multiply  c  by  a  randomly 
generated  fraction  or  percentage  of  one. 

(2)  Select  a  random  number  oetween 
one  and  the  total  number  of  centimeters 
in  c. 

(C)  Locate  r  by  starting  at  fa,  the  place 
where  the  fixed  string  meets  the  base  of 
the  pile,  and  travel  clockwise  around 
the  edge  of  the  pile  at  the  base  for  the 
distance  you  selected  in  paragraph 
(c)(3)(iii)  of  this  section. 

(D)  Fasten  the  second  string  at  the 
selected  distance.  The  second  string 
marks  the  first  parameter  r. 


(ii)  Determine  the  second  parameter  s 
of  the  location  for  each  sample. 

(A)  Measure  the  distance,  /,  along  the 
string,  positioned  in  paragraph 
(c)(3)(i)(D)  of  this  section,  from  the  top 
to  the  bottom  of  the  pile  at  the  selected 
radial  distance  r.  Determine  the  distance 
s  from  /  in  one  of  two  ways: 

( 1 )  Multiply  y  by  a  randomly 
generated  fraction  or  percentage  of  one. 

(2)  Select  a  random  number  between 
one  and  the  total  number  of  centimeters 
in/. 

(B)  Mark,  for  example  by  placing  a 
piece  of  tape  on  the  string  positioned 
according  to  paragraph  (c)(3)(i)(D)  of 
this  section,  the  distance  s.  up  from  the 
bottom  of  the  pile  on  the  string  at  r. 

(iii)  Determine  the  third  and  final 
parameter  (  of  the  location  for  each 
sample. 

(A)  Mark  and  number  1  cm  intervals 
bom  one  end  of  a  rigid  device,  for 
example  a  rod.  dowel,  stake,  or  broom 
handle,  for  measuring  the  distance  from 
the  top  of  the  pile  to  the  bottom  at  the 
point  s  selected  in  paragraph  (c)(3)(ii)(B) 
of  this  section.  The  marked  and 
nimibered  device  shall  be  of  sufficient 
strength  to  be  forced  down  through  the 
maximum  depth  of  the  pile  and 
sufficient  length  to  measure  the  depth  of 
the  waste  in  the  pile  at  any  point. 

(B)  Take  the  measuring  device, 
constructed  according  to  paragraph 
(c)(3)(iii)(A)  of  this  section,  and  at 
position  s.  push  the  end  of  the  device 
marked  with  zero  straight  down  into  the 
pile  until  it  reaches  the  bottom  of  the 
pile  or  grovmd  level.  The  vertical 
distance  "v"  is  the  number  of 
centimeters  from  the  surface  of  the  pile 
at  point  s  on  the  string  to  the  bottom  of 
the  pile  or  ground  level.  Read  the 
distance  v  on  the  measuring  device  at 
the  surface  of  the  pile.  From  the 
distance  v,  determine  t,  in  one  of  two 
ways: 

(1)  Randomly  generate  a  fraction  of 
one  and  multiply  the  fraction  times  v. 

(2)  Select  a  random  number  between 
zero  and  the  total  number  of  centimeters 
of  the  vertical  distance  v. 

(iv)  Dig  a  hole  straight  down  into  the 
pile  for  t  centimeters  (inches)  from  the 
surface  of  the  pile  at  s. 

(v)  At  depth  t,  directly  imder  the  s 
mark  on  the  string,  outhne  the  top  of  the 
sample  container  and  collect  (shovel)  all 
waste  under  the  outline  in  the  following 
order  of  preference  in  paragraphs 
(c)(3)(v)(A)  through  (c)(3)(v)(C)  of  this 
section.  It  is  possible  that  some  of  the 
eight  sampling  locations  will  not 
provide  19  liters  of  sample. 

(A)  For  a  depth  of  30  cm. 

(B)  Until  the  container  is  full. 

(C)  Until  the  ground  level  is  reached. 
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(d)  Compositing  the  samples. 
Composite  the  eight  IQ-liter  samples 
and  subsample  in  accordance  with 
§  761.350.  Send  the  subsample  to  a 
laboratory  for  further  sampling  as 
described  in  §§  761.353  and  761.355 
and  for  chemical  extraction  and 
analysis.  If  there  is  insufficient  sample 
for  a  19-liter  sample  from  the  composite 
sample  composed  of  the  eight  iterations 
of  sample  site  selection,  according  to  the 
procediu^s  in  paragraphs  (c)(3)(i) 
through  (c)(3)(v)  of  this  section,  select 
additional  sample  sites,  collect 
additional  samples  and  composite  the 
additional  waste  in  the  samples  until  a 
minimum  of  19  Uters  is  in  the 
composite. 

$  761 .348    Contemporaneous  sampling. 

Contemporaneous  sampling  is 
possible  when  there  is  active  generation 
of  waste  and  it  is  possible  to  sample  the 
waste  stream  as  it  is  generated.  Collect 
eight  19-liter  samples  as  follows. 

(a)  Collect  each  sample  by  filling  a  19- 
liter  (5  gallon)  container  at  a  location 
where  the  PCB  bulk  product  waste  is 
released  from  the  waste  generator  onto 

a  pile  or  into  a  receptacle  container 
before  the  waste  reaches  the  pile  or 
receptacle  container. 

(b)  Determine  a  sample  collection 
start  time  using  a  random  number 
generator  or  a  random  number  table  to 
select  a  number  between  1  and  60. 
Collect  the  first  sample  at  the  randomly 
selected  time  in  minutes  after  start  up 
of  the  waste  output,  or  if  the  waste  is 
currently  being  generated,  after  the 
random  time  is  selected.  For  example,  if 
the  randomly  selected  time  is  35,  begin 
collection  35  minutes  after  the  start  up 
of  waste  generation.  Similarly,  if  waste 
output  is  ongoing  and  the  random  start 
determination  occurred  at  8:35  a.m., 
collect  the  first  sample  at  9:10  a.m.  (35 
minutes  after  the  random  start 
determination). 

(c)  Collect  seven  more  samples,  one 
every  60  minutes  after  the  initial  sample 
is  collected.  If  the  waste  output  process 
stops,  stop  the  60-minute  interval  time 
clock.  When  the  process  restarts,  restart 
the  60-minute  interval  time  clock  and 
complete  the  incomplete  60-minute 
interval. 

(d)  Composite  the  eight  19-liter 
samples  and  subsample  in  accordance 
with  §761.350. 

§761.350    Subsampling  from  composite 
samples. 

(a)  Preparing  the  composite. 
Composite  the  samples  (eight  from  a 
flattened  pile;  eight  or  more  from  a 
conical  pile;  eight  from  waste  that  is 
continuously  generated)  and  select  a  19- 
liter  subsample  for  shipment  to  the 


chemical  extraction  and  analysis 
laboratory  for  further  subsampling. 
There  are  two  options  for  the 
preparation  of  the  composite: 

(1)  Option  one.  Place  all  of  the 
contents  of  all  19-liter  samples  that  you 
collected  into  a  209  liter  (55  gallon) 
drum  or  similar  sized,  cylinder-shaped 
container.  Completely  close  the 
container,  and  roll  it  10  or  more 
complete  revolutions  to  mix  the 
contents. 

(2)  Option  two.  Add  the  19-liter 
samples  one  at  a  time  to  a  209  liter  (55 
gallon)  drum.  Between  the  addition  of 
each  19-liter  sample,  stir  the  composite 
using  a  broom  handle  or  similar  long, 
narrow,  sturdy  rod  that  reaches  the 
bottom  of  the  container.  Stir  the  mixture 
for  a  minimum  of  10  complete 
revolutions  of  the  stirring  instrument 
around  the  container  at  a  distance 
approximately  half  way  between  the 
outside  and  center  of  the  container. 

(b)  Selecting  a  19-liter  subsample 
from  the  composite.  Once  the  composite 
is  mixed,  pour  the  mixture  of  waste  out 
on  a  plastic  sheet  and  either  divide  it 
into  19-liter  size  piles  or  make  one  large 
pile. 

(1)  From  19-liter  sized  piles,  use  a 
random  number  generator  or  random 
number  table  to  select  one  of  the  piles. 

(2)  From  one  large  pile,  flatten  the 
pile  to  a  depth  of  30  cm  and  divide  it 
into  4  quarters  of  equal  size.  Use  a 
random  number  generator  or  random 
number  table  to  select  one  quarter  of  the 
pile.  Further  divide  the  selected  quarter 
pile  into  19-liter  portions  and  use  a 
random  number  generator  or  random 
number  table  to  select  one  19-liter 
portion.  A  square  having  a  25  cm  side 
or  a  circle  having  a  diameter  of 
approximately  28.5  cm  when  projected 
downwards  30  cm  equals  approximately 
19  liters. 

(c)  Transferring  the  sample  to  the 
analytical  laboratory.  Place  the  selected 
19-liter  subsample  in  a  container, 
approved  for  shipment  of  the  sample,  to 
the  chemical  extraction  and  analysis 
laboratory,  for  the  next  step  in  sample 
selection  in  accordance  with  §  761.353. 


§761.353 
selection. 


Second  level  of  sample 


The  second  level  of  sample  selection 
reduces  the  size  of  the  19-liter 
subsample  that  was  collected  according 
to  either  §  761.347  or  §  761.348  and 
subsampled  according  to  §  761.350.  The 
purpose  of  the  sample  size  reduction  is 
to  limit  the  amount  of  time  required  to 
manually  cut  up  larger  particles  of  the 
waste  to  pass  through  a  9.5  millimeter 
(mm)  screen. 

(a)  Selecting  a  portion  of  the 
subsample  for  particle  size  reduction.  At 


the  chemical  extraction  and  analysis 
laboratory,  pour  the  19-liter  subsample 
onto  a  plastic  sheet  or  into  a  pan  and 
divide  the  subsample  into  quarters.  Use 
a  random  number  generator  or  random 
number  table  to  select  one  of  these 
quarters. 

(b)  Reduction  of  the  particle  size  by 
the  use  of  a  9.5  mm  screen.  Collect  the 
contents  of  the  selected  quarter  of  waste 
resulting  from  conducting  the 
procedures  in  paragraph  (a)  of  this 
section  and  shake  the  waste  in  a  9.5  mm 
screen.  Separate  the  waste  material 
which  passes  through  the  screen  from 
the  waste  material  which  does  not  pass 
through  the  screen.  Manually  cut  or 
otherwise  reduce  the  size  of  all  parts  of 
the  waste  portion  which  did  not  pass 
through  the  9.5  mm  screen,  such  that 
each  part  of  the  waste  shall  pass  through 
the  9.5  mm  screen  by  shaking. 

(c)  Drying  the  reduced  particle  size 
waste.  Dry  all  of  the  waste  portion 
resulting  from  conducting  the 
procedures  in  paragraph  (b)  of  this 
section,  from  10  to  15  hours  in  a  drying 
oven  at  100  "C.  Allow  the  dried  waste 
to  cool  to  room  temperature. 

(d)  Mixing  the  dried  waste.  Place  all 
of  the  waste  resulting  from  conducting 
the  procedures  in  paragraph  (c)  of  this 
section  in  a  19-liter  pail  or  similarly 
sized,  cylinder-shaped  container.  Mix 
the  dried  material  according  to  one  of 
the  two  following  options: 

(1)  First  mixing  option.  Completely 
close  the  container  and  roll  the 
container  a  minimum  of  10  complete 
revolutions  to  mix  the  contents. 

(2)  Second  mixing  option.  Use  a 
sturdy  stirring  rod,  such  as  a  broom 
handle  or  other  device  that  reaches  the 
bottom  of  the  container,  to  stir  the  waste 
for  a  minimum  of  10  complete 
revolutions  around  the  container  at  a 
distance  approximately  half  way 
between  the  outside  and  the  center  of 
the  container. 

§  761 .355    Third  level  of  sampie  selection. 

The  third  level  of  sample  selection 
further  reduces  the  size  of  the 
subsample  to  100  grams  which  is 
suitable  for  the  chemical  extraction  and 
analysis  procedure. 

(a)  Divide  the  subsample  resulting 
from  conducting  the  procedures  in 

§  761.353  of  this  part  into  100  gram 
portions. 

(b)  Use  a  random  number  generator  or 
random  number  table  to  select  one  100 
gram  size  portion  as  a  sample  for  a 
procedure  used  to  simulate  leachate 
generation. 

(c)  Dry  the  100  gram  sample,  selected 
after  conducting  the  procedure  in 
paragraph  (b)  of  this  section,  for  10  to 
15  hours  in  a  drying  oven  at  100  *C  and 
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cool  it  to  the  analytical  laboratory  room 
temperature  before  analysis  using  a 
procedure  used  to  simulate  leachate 
generation.  This  sample  was  dried 
previously  in  the  larger  quantity  sample 
at  the  second  level  of  sampling 
(§  761.353(c))  and  is  dried  a  second  time 
here  (in  the  third  level  of  sample 
selection).  This  dried  and  cooled  sample 
must  weigh  at  least  50  grams. 

(d)  If  the  dried  and  cooled  sample 
weighs  <50  grams,  select  additional  100 
{^Bm  portions  of  sample  one  at  a  time 
by  repeating  the  directions  in  paragraph 
(b)  and  (c)  of  this  section,  and  add  each 
additional  100  gram  portion  of  sample 
to  the  first  100  gram  portion  until  at 
least  50  grams  of  dried  material  is  in  the 
sample  to  be  analyzed  using  a  procedure 
used  to  simulate  leachate  generation. 

§761.356    Conducting  a  leach  test 

No  method  is  sp)ecified  as  a  procedure 
used  to  simulate  leachate  generation. 

5  781 .357    Reporting  tt>e  results  of  the 
procedure  used  to  simulate  leachate 
generation. 

Report  the  results  of  the  procedure 
used  to  simulate  leachate  generation  as 
micrograms  PCBs  per  liter  of  extract 
from  a  100  gram  sample  of  dry  bulk 
product  waste.  Divide  100  grams  by  the 
grams  in  the  sample  and  multiply  this 
quotient  by  the  nimiber  •(  micrograms 
PCBs  per  liter  of  extract  to  obtain  the 
equivalent  measiuement  from  a  100 
gram  sample. 

§  781  358    Determining  the  PCB 
concentration  of  samples  of  waste. 

Use  either  Method  350OB/3540C  or 
Method  3500B/3550B  from  EPA's  SW- 
846,  Test  Methods  for  Evaluating  SoUd 
Waste,  or  a  method  vaUdated  under 
subpart  Q  of  this  part,  for  chemical 
extraction  of  PCBs  from  individual  and 
composite  samples  of  PCB  bulk  product 
waste.  Use  Method  8082  from  SW-846. 
or  a  method  validated  under  subpart  Q 
of  this  part,  to  analyze  these  extracts  for 
PCBs. 

§  761 .359  Reporting  ttie  PCB  conoenuations 
in  samples. 

Report  all  sample  concentrations  as 
ppm  by  weight  on  a  dry  weight  basis. 

Subpart  S — Double  Wash/Rinse 
Method  tor  Decontaminating  Non- 
Porous  Surtaces 

$761,360    Background. 

The  double  wash/rinse  procedure  is 
used  to  quickly  and  effectively  remove 
PCBs  on  surfaces.  It  is  important  to 
select  and  use  the  proper  cleanup 
equipment,  to  conduct  the  procedure 
correctly  so  as  not  to  redistribute  PCBs. 


and  to  comply  with  disposal 
requirements  for  all  cleanup  materials. 

§761.363    Applicability. 

The  double  wash/rinse  procedure 
includes  two  washing  steps  and  two 
rinsing  steps.  The  two  washing  and 
rinsing  steps  are  slightly  different 
depending  on  whether  a  contaminated 
surface  was  relatively  clean  before  the 
spill  (see  §  761.372).  or  whether  the 
surface  was  coated  or  covered  with  dust, 
dirt,  grime,  grease  or  another  absorbent 
material  (see  §  761.375). 

§  761 .366    Cleanup  equipmenL 

(a)  Use  scrubbers  and  absorbent  pads 
that  are  not  dissolved  by  the  solvents  or 
cleaners  used,  and  that  do  not  shred, 
cnmible.  or  leave  visible  fragments  on 
the  surface.  Scrubbers  and  absort»ent 
pads  used  to  wash  contaminated 
surfaces  must  not  be  reused.  Scrubbers 
and  absorbent  pads  for  rinsing  must  not 
contain  >2  ppm  PCBs.  Scrubbers  and 
absorl)ent  pads  used  in  the  second  rinse 
of  contaminated  surfaces  may  be  reused 
to  wash  contaminated  surfaces. 

(b)  Capture  and  contain  all  solvents 
and  cleaners  for  reuse,  decontamination, 
or  disposal.  Clean  organic  solvents 
contain  <2  ppm  PCBs.  Clean  water 
contains  <3  ppb  PCBs. 

§  761 .369    Pre-cieaning  trie  surface. 

If  visible  PCB-containing  liquid  is 
present  on  the  surface  to  be  cleaned, 
thoroughly  wipe  or  mop  the  entire 
surface  with  absorbent  paper  or  cloth 
until  no  Uquid  is  visible  on  the  surface. 

§  761 .372    Specific  requirements  for 
relatively  clean  aurtacas. 

For  surfaces  that  do  not  appear  dusty 
or  grimy  before  a  spill,  such  as  glass, 
automobile  surfaces,  newly-poured 
concrete,  and  desk  tops,  use  the  double 
wash/rinse  proced\u«s  in  this  section. 

(a)  First  wash.  Cover  the  entire  surface 
with  organic  solvent  in  which  PCBs  are 
soluble  to  at  least  5  percent  by  weight. 
Contain  and  collect  any  runoff  solvent 
for  disposal.  Scrub  rough  surfaces  with 

a  scrub  brush  or  disposable  scrubbing 
pad  and  solvent  such  that  each  900  cm^ 
(1  square  foot)  of  the  surface  is  always 
very  wet  for  1  minute.  Wipe  smooth 
surfaces  with  a  solvent-soaked, 
disposable  absort)ent  pad  such  that  each 
900  cm^  (1  square  foot)  is  wiped  for  1 
minute.  Any  surface  <1  square  foot  shall 
also  be  wiped  for  1  minute.  Wipe,  mop, 
andyor  sort)  the  solvent  onto  absorbent 
material  until  no  visible  traces  of  the 
solvent  remain. 

(b)  First  rinse.  Wet  the  surface  with 
clean  rinse  solvent  such  that  the  entire 
surfaces  is  very  wet  for  1  minute.  Drain 
and  contain  the  solvent  from  the 
surface.  Wipe  the  residual  solvent  off 


the  drained  surface  using  a  clean, 
disposable  absorbent  pad  until  no  liquid 
is  visible  on  the  surface. 

(c)  Second  wash.  Repeat  the 
procedures  in  paragraph  (a)  of  this 
section.  The  rinse  solvent  from  the  first 
rinse  (paragraph  (b)  of  this  section)  may 
be  used. 

(d)  Second  rinse.  Repeat  the 
procedures  in  paragraph  (b)  of  this 
section. 

§  761 .375    Specific  requirements  for 
surtaces  coated  or  covered  with  dust,  dirt, 
grlrrw,  grease,  or  arujttier  absortjent 
material. 

(a)  First  wash.  Cover  the  entire  surface 
with  concentrated  or  industrial  strength 
detergent  or  non-ionic  surfactant 
solution.  Contain  ai\d  collect  all 
cleaning  solutions  for  proper  disposal. 
Scrub  rough  surfaces  with  a  scrub  brush 
or  scrubbing  pad.  adding  cleaning 
solution  such  that  the  surface  is  always 
very  wet,  such  that  each  900  cm^  (1 
square  foot)  is  washed  for  1  minute. 
Wipe  smooth  surfaces  with  a  cleaning 
solution-soaked  disposable  absorbent 
pad  such  that  each  900  cm^  (1  square 
foot)  is  wiped  for  1  minute.  Wash  any 
surface  <1  square  foot  for  1  minute.  Mop 
up  or  absorb  the  residual  cleaner 
solution  and  suds  with  an  clean, 
disposable,  absorbent  pad  until  the 
surface  appears  dry.  This  cleaning 
should  remove  any  residual  dirt.  dust, 
grime,  or  other  absorbent  materials  left 
on  the  surface  during  the  first  wash. 

(b)  First  rinse.  Rinse  off  the  wash 
solution  with  1  gallon  of  clean  water  per 
square  foot  and  capture  the  rinse  water. 
Mop  up  the  wet  surface  with  a  clean, 
disposable,  absorbent  pad  until  the 
surface  appears  dry.  ^^ 

(c)  Second  wash.  Follow  the 
procedure  in  §  761.372(a). 

(d)  Second  rinse.  Follow  the 
procedure  in  §  761.372(b). 

§  761 .378    Decontamination,  reuse,  and 
disposal  of  solvents,  cleaners,  and 
equipment 

(a)  Decontamination.  Decontaminate 
solvents  and  non-porous  surfaces  on 
equipment  in  accordance  with  the 
standards  and  procedures  in  §  761.79(b) 
and  (c). 

(b)  Reuse.  A  solvent  may  be  reused  so 
long  as  its  PCB  concentration  is  <50 
ppm.  Decontaminated  equipment  may 
be  reused  in  accordance  with 

§  761.30(u).  Store  solvents  and 
equipment  for  reuse  in  accordance  with 
§761.35. 

(c)  Disposal.  Dispose  of  all  solvents, 
cleaners,  and  absorbent  materials  in 
accordance  with  §  761.79(g).  Dispose  of 
equipment  in  accordance  with 

§  761.61(a)(5)(v)(A).  or  decontaminate  in 
accordance  with  §  761.79(b)  or  (c).  Store 
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for  disposal  equipment,  solvents, 
cleaners,  and  absoittent  materials  in 
accordance  with  §  761.65. 

Subpart  T — Comparison  Study  for 
Validating  a  New  Performance- Based 
Decontamination  Solvent  under 
§  761.79(d)(4) 

§761.380    Background. 

This  subpart  provides  self- 
implementing  criteria  for  validating  the 
conditions  for  use  in  performance-based 
decontamination  of  solvents  other  than 
those  listed  in  §  761.79(c)(3)  and  (c)(4). 
Any  person  may  use  this  subpart  for 
validating  either  a  chemical  formulation 
or  a  product  with  a  trade  name  whether 
or  not  the  constituents  of  the  product 
are  proprietary. 

§761.383    ApplicabHIty. 

Use  the  self-implementing 
decontamination  procedure  only  on 
smooth,  non-porous  surfaces  that  were 
once  in  contact  with  liquid  PCBs. 
Decontamination  procedures  under  this 
subpart  shall  exactly  parallel 
§  761.79(c)(3)  and  (c)(4).  except  that  the 
procedures  described  in 
§  761.79(c)(3)(iii)  and  (c)(3)(iv)  and 
(c)(4)(iii),  (c)(4)(iv)  and  N:)(4)(vii)  may  be 
revised  to  contain  parameters  validated 
in  accordance  with  this  subpart. 

§  761 .386    Required  experimentai 
conditions  for  the  validation  study  and 
subsequent  use  during  decontamination. 

The  following  experimental 
conditions  apply  for  any  solvent: 

(a)  Temperature  and  pressure. 
Conduct  the  validation  study  and 
perform  decontamination  at  room 
temperature  (from  >15  °C  to  ^30  'C)  and 
at  atmospheric  pressure. 

(b)  Agitation.  Limit  the  movement  in 
the  solvent  to  the  short-term  movement 
from  placing  the  contaminated  surface 
into  the  soak  solvent  and  from  removing 
the  surface  from  the  soak  solvent. 

(c)  Time  of  soak.  Soak  the  surface  for 
a  minimum  of  1  hour. 

(d)  Surface  conditions  for  the 
validation  study.  Prior  to  beginning  the 
validation  study,  ensure  that  there  are 
no  free-flowfing  liquids  on  surfaces  and 
that  surfaces  are  dry  (i.e.,  there  are  no 
liquids  visible  without  magniBcation). 
Also  ensure  that  surfaces  are  virtually 
free  from  non-liquid  residues,  corrosion, 
and  other  defects  which  would  prevent 
the  solvent  from  freely  circulating  over 
the  surface. 

(e)  Confirmatory  sampling  for  the 
validation  study.  Select  surface  sample 
locations  using  representative  sampling 
or  a  census.  Sample  a  minimum  area  of 
100  cm^  on  each  individual  surface  in 
the  validation  study.  Measure  surface 
concentrations  using  the  standard  wipe 


test,  as  deflned  in  §  761.123,  from  which 
a  standard  wipe  sample  is  generated  for 
chemical  analysis.  Guidance  for  wipe 
sampling  appears  in  the  document 
entitled  "Wipe  Sampling  and  Double 
Wash/Rinse  Cleanup  as  Recommended 
by  the  Environmental  Protection  Agency 
PCB  Spill  Cleanup  Policy,"  available 
from  the  TSCA  Assistance  Information 
Service,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 

(f)  Concentration  of  PCBs.  The 
method  validated  may  be  used  only  to 
decontaminate  surfaces  containing  PCBs 
at  concentrations  on  which  the 
validation  study  was  performed  and 
lower  concentrations. 

§  761 .389    Testing  parameter  requirements. 

There  are  no  restrictions  on  the 
variable  testing  parameters  described  in 
this  section  which  may  be  used  in  the 
validation  study.  The  conditions 
demonstrated  in  the  validation  study  for 
these  variables  shall  become  the 
required  conditions  for  decontamination 
using  the  solvent  being  validated  and 
shall  replace  the  comparable  conditions 
in  §  761.79(b)(3)  through  (b)(6).  There 
are  limited  potential  options  for  varying 
a  single  requirement  in  this  section.  If 
you  change  one  of  these  variable 
requirements,  change  it  only  in  the  way 
listed  in  this  section  and  do  not  change 
any  other  validated  conditions.  If  you 
desire  to  change  more  than  one  of  the 
requirements  in  this  section,  you  must 
conduct  a  new  study  to  validate  the 
decontamination  under  the  desired 
conditions. 

(a)  The  study  apparatus  is  not 
standardized.  Critical  components  of  the 
study  are  the  PCB  material  (for  example 
MODEF  or  some  other  spiking  solution), 
the  volume  of  the  soaking  solvent,  and 
the  area  of  the  contaminated  surface. 
The  EPA  study  used  beakers  and 
shallow  dishes  as  the  experimental 
vessels  to  contain  the  surface  and 
solvent  during  the  soaking  process.  In 
order  to  minimize  surface-to-volume 
ratios,  it  is  convenient  to  utilize  flat 
contaminated  surfaces  and  shallow 
solvent  containers.  During  the 
validation  study,  use  the  same  ratio  of 
contaminated  surface  area  to  soak 
solvent  volume  as  would  be  used  during 
actual  decontamination.  It  is  also 
permissible  to  use  a  smaller  surface  area 
to  soaking  solvent  volume  than  used  in 
the  validation  study,  so  long  as  all  other 
required  parameters  are  used  as 
validated  in  the  confirmation  required 
in  §  761.386(a)  through  (f),  and 
paragraphs  (a)  through  (c)  of  this 
section.  Do  not  use  a  larger  surface-area- 
to-solvent-vplumes  ratio  or  different 


kind  of  solvent  based  on  the  results  of 
the  validation  study. 

(b)  Except  for  the  minimum  soak  time 
of  1  hour  (as  required  in  §  761.386(c)). 
the  length  of  soak  time  is  not  otherwise 
restricted  in  the  validation  study.  The 
soak  time  used  in  the  validation  study, 
however,  is  a  use  requirement  for 
subsequent  decontamination  using  the 
solvent  being  validated.  It  is  permissible 
to  use  longer  soak  times  for 
decontamination  than  the  soak  time 
used  in  the  validation  study,  if  all  other 
parameters  required  in  §  761.386.  and 
paragraph's  (a)  and  (c)  of  this  section  are 
used. 

(c)  There  is  no  restriction  on  the  kind 
of  material  containing  PCBs  to  use  to 
create  the  surface  contamination  for  the 
validation  study.  There  is  also  no 
restriction  on  the  level  of  starting  PCB 
surface  concentration.  It  is  permissible 
to  use  lower  concentrations  of  PCB  than 
the  concentration  used  in  the  validation 
study,  if  all  other  parameters  required  in 
§  761.386(a)  through  (f),  and  paragraphs 
(a)  through  (c)  of  this  section  are  used. 

§  761.392    Preparing  validation  study 
samples. 

(a)(1)  To  validate  a  procedure  to 
decontaminate  a  surface  contaminated 
with  a  spill  from  liquid  of  a  knowTi 
concentration,  contaminate  (spike)  the 
surface  to  be  used  in  the  vaUdation 
study  as  follows: 

(i)  Use  a  spiking  solution  made  of 
PCBs  mixed  with  a  solvent  to 
contaminate  clean  surfaces.  Clean 
surfaces  are  surfaces  having  PCB  surface 
concentrations  <1  (ig/lOO  cm^  before 
intentionally  contaminating  the  Surface. 

(ii)  Prior  to  contaminating  a  surface 
for  the  validation  study,  mark  the 
surface  sampling  area  to  assure  that  it  is 
completely  covered  with  the  spiking 
solution. 

(iii)  Deliver  the  spiking  solution  onto 
the  surface,  covering  all  of  the  sampling 
area.  Contain  any  liquids  which  spill  or 
flow  off  the  surface.  Allow  the  spiking 
solution  to  drip  drain  off  into  a 
container  and  then  evaporate  the 
spiking  solution  off  the  contaminated 
surface  prior  to  beginning  the  validation 
study.  Contaminate  a  minimum  of  eight 
surfaces  for  a  complete  validation  study. 

(iv)  As  a  quality  control  step,  test  at 
least  one  contaminated  surface  to 
determine  the  PCB  concentration  to 
verify  that  there  are  measurable  surface 
levels  of  PCBs  resulting  from  the 
contamination  before  soaking  the 
surface  in  the  decontamination  solvent. 
The  surface  levels  of  PCBs  on  the 
contaminated  surfaces  must  be  >20  ^g/ 
100  cm^. 

(2)  To  validate  a  procedure  to 
decontaminate  a  speciBed  surface 
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concentrations  of  PCBs  as  measured  by 
a  standard  wipe  sample,  contaminate  a 
minimum  of  10  surfaces.  Contaminate 
all  the  surfaces  identically  following  the 
procedures  in  paragraph  (a)(1)  of  this 
section  and  measure  the  PCB  surface 
concentrations  of  at  least  three  of  the 
surfaces  using  a  standard  wipe  test  to 
establish  a  siirface  concentration  to  be 
included  in  the  standard  operating 
procedure.  The  surface  levels  of  PCBs 
on  the  contaminated  surfaces  must  be 
>20  ^a/100  cm^. 
(b)  IReservedl 

§761395     A  validation  study. 

(a)  Decontaminate  the  following 
prepared  sample  surfaces  using  the 
selected  testing  parameters  and 
experimental  conditions.  Take  a 
standard  wipe  sample  of  the 
decontaminated  surface. 

(1)  At  least  one  uncontaminated 
surface.  The  surface  levels  of  PCBs  on 
the  uncontaminated  surface  must  be  <1 
Hg/lOOcm*. 

(2)  At  least  seven  contaminated 
surfaces. 

(b)(1)  Use  SW-846,  Test  Methods  for 
Evaluating  Solid  Waste  methods  for 
sample  extraction  and  chemical  analysis 
as  follows:  Use  Method  3500B/3540C  or 
Method  350OB/355OB  for  the  extraction 
and  cleanup  of  the  extract  and  Method 


8082  for  the  chemical  analysis,  or 
methods  vaUdated  under  subpart  Q  of 
this  part. 

(2)  Report  all  validation  study  surface 
sample  concentrations  on  the  basis  of 
micrograms  of  PCBs  per  100  cm^  of 
surface  sampled. 

(c)  Following  completion  of  the 
validation  study,  measurements  from 
the  contaminated  surfaces  must  have  an 
arithmetic  mean  of  SIO  fig/lOO  cm^.  If 
the  arithmetic  mean  is  >10  iJg/lOO  cm^ 
then  the  validation  study  failed  and  the 
solvent  may  not  be  used  for 
decontamination  under  §  761.79(d)(4) 
according  to  the  parameters  tested. 

§  761  398     Reporting  and  recordKaepmg. 

(a)  Submit  validation  study  results  to 
the  Director,  National  Program 
Chemicals  Division  (NPCD).  (7404), 
Office  of  Pollution  Prevention  and 
Toxics.  401  M  St.,  SW.,  Washington, 
DC,  prior  to  the  first  use  of  a  new 
solvent  for  alternate  decontamination 
under  §  761.79(d)(4).  The  use  of  a  new 
solvent  is  not  TSCA  Confidential 
Business  Information  (CBI).  From  time 
to  time,  the  Director  of  NPCD  will 
confirm  the  use  of  validated  new 
decontamination  solvents  and  publish 
the  new  solvents  and  validated 
decontamination  procedures  in  the 
Federal  Register. 


(b)  Any  person  may  begin  to  use 
solvent  validated  in  accordance  with 
this  subpart  at  the  time  results  are 
submitted  to  EPA. 

(c)  Record  all  testing  parameters  and 
experimental  conditions  from  the 
successful  validation  study  into  a 
standard  operating  procedure  (SOP)  for 
reference  whenever  the 
decontamination  procedure  is  used. 
Include  in  the  SOP  the  identity  of  the 
soaking  solvent,  the  length  of  time  of  the 
soak,  and  the  ratio  of  the  soak  solvent 

to  contaminated  surface  area  during  the 
soaking  process.  Also  include  in  the 
SOP  the  maximum  concentration  of 
PCBs  in  the  spilled  material  and  the 
identity  of  the  spilled  material,  and/or 
the  measured  maximum  surface 
concentration  of  the  contaminated 
surface  used  in  the  validation  study. 
Record  and  keep  the  results  of  the 
validation  study  as  an  appendix  to  the 
SOP.  Include  in  this  appendix,  the 
solvei^t  used  tb  make  the  spiking 
solution,  the  PCB  concentration  of  the 
spiking  solution  used  to  contaminate 
the  surfaces  in  the  validation  study,  and 
all  of  the  validation  study  testing 
parameters  and  experimental 
conditions. 
|FR  Doc.  98-17048  Filed  6-23-98;  11:27  am) 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  funding  priorities 
for  fiscal  years  1998-1999  for 
Rehabilitation  Research  and  Training 
Centers. 

summary:  The  Secretary  announces  final 
funding  priorities  for  tWo  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1998-1999.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  These  priorities  are  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  July  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9136.  Internet: 
Donna Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  docvunent  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  final  priorities  under  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program  for  two 
RRTCs  related  to:  (1)  aging  and  mental 
retardation;  and  (2)  disability  statistics. 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  761a(g) 
and  762). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  in  this  issue  of  the 
Federal  Register. 

Analysis  of  Comments  and  Changes 

On  May  4, 1998,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (63  FR 
24718-24721).  The  Department  of 
Education  received  three  letters 
commenting  on  the  notice  of  proposed 
priorities  by  the  deadline  date. 


Technical  and  other  minor  change 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under 
statutory  authority — are  not  addressed. 

Aging  With  Mental  Retardation 

Comment:  The  RRTC  should  be 
required  to  carry  out  research  and 
develop  models  of  service  that  support 
aging  in  place  and  showcase  best 
practices  that  provide  for  an 
institutional  admission  diversion.  In 
conjunction  with  this  requirement,  the 
RRTC  should  be  required  to  develop 
informational  materials  that  would  help 
people  with  mental  retardation  reach  a 
better  understanding  of  what  happens 
(and  may  happen)  to  them  as  they  age. 
These  materials  and  information  should 
illustrate  and  guide  the  steps  they  can 
take  to  maintain  a  healthy  lifestyle  as 
older  adults. 

Discussion:  Under  the  second  and 
third  required  activities  of  the  priority, 
an  applicant  could  propose  to  carry  out 
research  and  develop  models  of  service 
that  support  aging  in  place  and 
showcase  best  practices  that  provide  for 
an  institutional  admission  diversion. 
The  peer  review  process  will  evaluate 
the  merits  of  this  proposal.  However. 
NIDRR  has  no  basis  for  requiring  all 
applicants  to  carry  out  this  research. 

m  regard  to  the  commenter's 
suggestion  that  RRTC  should  be 
required  to  develop  informational 
materials,  the  second  general  RRTC 
requirement  states  that  the  RRTC  must 
develop  and  disseminate  informational 
materials  based  on  knowledge  gained 
from  the  Center's  research  activities. 
and  disseminate  the  materials  to 
persons  with  disabilities,  their 
representatives,  service  providers,  and 
other  interested  parties.  Therefore,  if  an 
applicant  proposes  to  carry  out  the 
research  suggested  by  the  commenter, 
no  further  requirements  are  necessary  jn 
order  for  the  RRTC  to  develop  this 
informational  material. 
Changes:  None. 
Comment:  The  requirement  to 
"identify,  develop,  and  evaluate 
accommodations  that  help  maintain 
employment"  is  not  among  the  most 
significant  issues  facing  persons  aging 
with  mental  retardation  and  should  be 
eliminated  or  made  optional. 

Discussion:  NIDRR  acknowledges  that 
for  the  oldest  segment  of  the  population 
of  persons  aging  with  mental 
retardation,  maintaining  employment  is 
not  as  significant  an  issue  as  others 
included  in  the  priority.  However,  there 
are  a  substantial  niunber  of  persons 
aging  with  mental  retardation  who  are 
employed  and  face  barriers  to 
maintaining  employment  as  they  age. 
AppUcants  have  the  discretion  to 


emphasize  or  deemphasize  specific 
activities  included  in  the  priority 
depending  upon  the  importance  the 
applicant  attaches  to  the  activity.  An 
applicant  could  deemphasize  this 
activity,  and  the  peer  review  process 
will  evaluate  the  merits  of  the  proposal. 
NIDRR  declines  to  eliminate  the  activity 
because  the  knowledge  gained  firom  this 
research  could  prove  to  be  beneficial  to 
those  persons  aging  with  mental 
retardation  who  are  employed. 
Changes:  None. 

Comment:  The  required  activity  on 
health  should  be  revised  to  include: 
development  of  a  model  of  medical 
education  applicable  to  managed  care; 
research  on  coincident  conditions  in 
older  age;  development  of  practice 
guidelines  and  standards  for  both 
women's  and  men's  health; 
identification  of  care  practices  to 
address  very  old  persons;  and  an 
examination  of  dementia  care  models 
that  further  community  Uving. 

Discussion:  Under  the  first  activity  of 
the  priority,  an  applicant  could  propose 
to  carry  out  all  of  the  projects  included 
in  the  comment.  The  peer  review 
process  will  evaluate  the  merits  of  the 
prpposal.  However,  NIDRR  has  no  basis 
for  requiring  all  applicants  to  carry  out 
this  research. 
Changes:  None. 

Comment:  The  RRTC  should  be 
required  to  identify  aging  models  that 
are  successful  with  the  general 
population  and  demonstrate  their 
applicability  with  persons  aging  with 
mental  retardation. 

Discussion:  Under  the  first  and  third 
activities,  an  applicant  could  propose  to 
identify  aging  models  that  are  successful 
with  the  general  population  and 
demonstrate  their  apphcability  with 
persons  aging  with  mental  retardation. 
The  peer  review  process  will  evaluate 
the  merits  of  the  proposal.  However. 
NIDRR  has  no  basis  for  requiring  all 
applicants  to  carry  out  this  research. 
Changes:  None. 

Comment:  More  and  more  States  are 
developing  consumer-directed  models 
of  supporting  adults  with  mental 
retardation.  However,  not  enough 
empirical  data  exist  about  the 
effectiveness  of  these  service  models. 
The  topic  of  self-direction  or  constuner 
direction  should  be  incorporated  into 
the  third  required  activity. 

Discussion:  NIDRR  agrees  that 
integrating  research  on  consumer  choice 
or  self-direction  in  the  activities  of  the 
RRTC  is  important  and  needed. 

Changes:  The  priority  has  been 
revised  to  require  the  RRTC  to  address 
issues  of  self-direction  in  all  of  the 
required  activities  except  the  fourth 
activity. 
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Rehabilitation  Research  and  Training 
Centers 

The  authority  for  RRTCs  is  contained 
in  section  204(b)(2)  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  760- 
762).  Under  this  program,  the  Secretary 
makes  awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations,  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  Tlie  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximimi  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members. 


guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabiUties 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditiue  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and. 
thus,  has  built  this  accoimtability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  emd  accomplishment. 

General  RRTC  Requirements 

The  following  requirements  apply  to 
the  RRTCs  pursuant  to  these  absolute 
priorities,  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
requirements  will  be  assessed  using 
applicable  selection  criteria  in  the  peer 
review  process. 

The  RRTC  must  provide:  (1)  Applied 
research  experience;  (2)  training  on 
reseeut^  methodology;  and  (3)  training 
to  persons  with  disabilities  and  their 
families,  service  providers,  and  other 
appropriate  parties  in  accessible  formats 
on  knowledge  gained  from  the  Center's 
research  activities. 

The  RRTC  must  develop  and 
disseminate  informational  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  their  representatives, 
service  providers,  and  other  interested 
parties. 

The  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RRTC  must  conduct  a  state-of- 
the-science  conference  and  pubUsh  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant. 


Priorities: 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  imder  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities. 

Priority  1:  Aging  With  Mental 
Retardation 

Background 

There  are  an  estimated  550.000  adults 
40  years  and  older  with  mental 
retardation  (McNeil.  J.,  "Special  Report 
on  Mental  Retardation  and  Mental 
Illness."  Bureau  of  the  Census,  Survey 
of  Income  and  Program  Participation, 
1997).  This  population  has  aging-related 
health  and  social  care  needs  specific  to 
their  condition  (McCarthy,  J.  and 
Mullan,  E..  "The  Elderly  with  a 
Learning  Disability  (Mental 
Retardation):  An  Overview," 
Internationa]  Psychogeriatrics,  8  (3), 
pgs.  489-501.  1996). 

Current  research  has  begun  to  identify 
secondary  conditions  that  are  causally 
related  to  aging  with  mental  retardation. 
For  instance,  there  is  evidence  that 
persons  aging  with  mental  retardation 
and  a  lifelong  history  of  certain 
medications  (e.g..  psychotropic,  anti- 
seizure) have  a  higher  risk  of  developing 
secondary  conditions  such  as 
osteoporosis  or  tardive  dysldnesia 
(Adlin.  M.,  "Health  Care  Issues,"  Older 
Adults  with  Developmental  Disabilities: 
Optimizing  Choice  and  Change, 
Baltimore,  Paul  H.  Brookes  Pub.  Co., 
pgs.  49-60. 1993).  Persons  with  Downs 
Syndrome  have  a  higher  prevalence  of 
Alzheimer's  disease  at  an  earlier  age 
than  the  general  population  (Janicki.  M., 
"Practice  Guidelines  for  the  Clinical 
Assessment  and  Care  Management  of 
Alzheimer's  Disease  and  Other 
Dementias  Among  Adults  with 
Intellectual  Ehsability,"  Journal  of 
Intellectual  Disability  Research.  40.  pgs. 
374-382, 1996).  In  addition,  persons 
aging  with  mental  retardation 
experience  aging-related  conditions  like 
hypertension,  osteoarthritis,  heart 
disease,  obesity,  and  high  cholesterol 
levels.  Treating  such  conditions  in 
persons  aging  with  mental  retardation  is 
complicated  by  difficulty  in 
communicating  about  nutrition, 
exercise,  and  prescribed  treatment 
protocols  (Edgerton,  R.  "Some  People 
Know  How  to  Be  Old,"  Life  Course 
Perspectives  on  Adulthood  and  Old 
Age,  American  Association  on  Mental 
Retardation  Monograph  Series,  pgs.  53- 
66.  1994)  and  by  poor  health 
maintenance  practices  (Edgerton.  R.  et 
al..  "Health  Care  for  Aging  People  with 
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Mental  Retardation,"  Mental 
Retardation.  32  (2),  pgs.  146-150,  April. 
1994). 

The  health  status  and  needs  of  older 
women  with  mental  retardation  have 
received  little  research  attention  and 
merit  special  consideration.  We  have 
limited  information  on  the  availability 
of  screening  for  breast  or  cervical 
cancers,  onset  and  reactions  to 
menopause,  and  treatment  for 
osteoporosis  in  menopausal  and.post- 
menopausal  women,  or  the  general 
health  status  of  women  with  mental 
retardation  as  they  age  (Murphy,  L., 
Aging  with  Developmental  Disabilities: 
Women's  Health  Issues,  Texas  Arc, 
1997). 

Approximately  80  percent  of  adults 
with  mental  retardation  live  at  home, 
often  with  their  famiUes  of  origin,  and 
many  are  known  to  the  service  system 
(Seltzer,  M.,  "Aging  Parents  with  Co- 
Resident  Adult  Children:  The  Impact  of 
Lifelong  Caregiving,"  Life  Course 
Perspectives  on  Adulthood  and  Old 
Age,  American  Association  on  Mental 
Retardation,  pgs.  3-18, 1994).  A  major 
issue  facing  older  family  caregivers  is 
planning  for  the  future  of  their  children 
aging  with  mental  retardation.  A 
shortage  of  alternative  living 
arrangements  and  the  aging  of  family 
members  contribute  to  this  concern 
(Heller,  T.,  "Support  Systems.  Well- 
being,  and  Placement  Decision-making 
Among  Older  Parents  and  Their  Adult 
Children  with  Developmental 
Disabilities,"  Older  Adults  with 
Developmental  Disabilities:  Optimizing 
Choice  and  Change,  pgs.  107-122, 
1993).  For  many  famihes,  planning  for 
the  future  financial  needs  of  their 
members  with  mental  retardation  is  a 
particular  concern. 

There  has  been  little  research 
examining  family  caregiving  throughout 
the  life  of  the  person  aging  with  mental 
retardation,  particularly  analysis  of 
sibling  roles  in  the  caregiving  process. 
Cross-sectional  studies  have  suggested 
that  older  family  caregivers  perceive 
less  personal  burden  than  do  younger 
caregivers  (Hayden,  M.,  "Support, 
Problem-Solving/Coping  Ability,  and 
Personal  Burden  of  Younger  and  Older 
Caregivers  of  Adults  with  Mental 
Retardation,"  Mental  Retardation,  35, 
pgs.  364-372,  1997).  With  increasing 
age,  there  appears  to  be  greater 
acceptance  of  the  family  member  and 
greater  reciprocity  in  caregiving  as  the 
child  with  mental  retardation  takes  on 
caregiving  roles  with  aging  parents 
(Heller,  T.,  "Adults  with  Mental 
Retardation  as  Supports  to  their  Parents: 
Effects  on  Parental  Caiegiving 
Appraisal,"  Mental  Retardation,  35,  pgs. 
338-346,  1997). 


For  adults  living  in  residential 
settings,  family  involvement  has  been 
low.  However,  such  involvement  has 
many  benefits  for  the  adult  including 
increasing  social  interaction,  oversight 
of  residential  conditions,  provision  of 
recreational  opportunities,  assistance 
with  financial  planning  activities 
(Feinstein,  C,  "A  Survey  of  Family 
Satisfaction  with  Regional  Treatment 
Centers  and  Community  Services  to 
Persons  with  Mental  Retardation  in 
Minnesota."  Philadelphia:  Conroy  and 
Feinstein  Associates.  1988).  Older 
adults  with  mental  retardation  have 
lower  rates  of  family  involvement  than 
younger  adults  (Hill,  B.,  Living  in  the 
Community:  A  Comparative  Study  of 
Foster  Homes  and  Small  Group  Homes 
for  People  with  Mental  Retardation. 
Minneapohs:  University  of  Minnesota, 
Center  for  Residential  and  Community 
Services,  1989). 

Approximately  40  percent  of  working 
age  persons  with  mental  retardation 
work  outside  the  home  (McNeil,  J.. 
"Current  Population  Reports;  Americans 
With  Disabilities."  U.S.  Census  Bureau, 
P70-61,  1997).  Research  indicates  that 
as  persons  with  mental  retardation  grow 
older,  they  experience  new  work-related 
problems  because  of  functional  decline 
and  changing  job  requirements. 
Furthermore,  many  individuals  with 
mental  retardation  and  their  employers 
are  unaware  of  the  resources  and 
services  available  to  help  them  solve 
these  problems  (Parent,  W.,  "Social 
Integration  in  the  Workplace;  An 
Analysis  of  the  Interaction  Activities  of 
Workers  with  Mental  Retardation  and 
their  Co-workers,"  Education  and 
Training  in  Mental  Retardation,  27,  pgs. 
28-37,  1992). 

Many  individuals  aging  with  mental 
retardation  have  limited  access  to 
assistive  technology  that  might  help 
them  cope  with  aging-related  functional 
limitations  such  as  decreased  mobihty. 
Assistive  technology  has  generally  been 
underutilized  by  persons  with  mental 
retardation  of  all  ages  because  few 
devices  successfully  incorporate 
accommodations  that  assist  persons 
with  cognitive  impairments  in  their  use 
(Wehmeyer,  M.,  "The  Use  of  Assistive 
Technology  by  People  with  Mental 
Retardation  and  Barriers  to  This 
Outcome:  A  Pilot  Study,"  Technology 
and  Disability.  4,  pgs.  195-204,  1995). 
Also,  staff  and  families  often  are 
insufficiently  aware  of  assistive 
technology  solutions  or  of  options  for  its 
funding. 

Information  on  health  care  utilization 
rates  and  educational  and  employment 
status  of  persons  with  mental 
retardation  is  not  readily  available. 
Although  a  number  of  Federal  agencies, 


some  States,  and  private  research 
institutions  collect  mental  retardation 
data,  too  often  these  data  are 
unanalyzed.  Secondary  analysis  of 
existing  data  on  mental  retardation 
would  help  identify  research  questions 
and  gaps  in  service  for  persons  with 
mental  retardation  and  their  families. 

Priority  1 

The  Secretary  will  establish  an  RRTC 
on  Aging  with  Mental  Retardation  to 
assist  individuals  aging  with  mental 
retardation  and  their  families  to  prevent 
secondary  conditions,  maintain  general 
overall  health,  plan  for  the  future,  and 
maximize  independence.  The  RRTC 
shaU: 

(1)  Identify,  develop,  and  evaluate 
programs  that  promote  health,  including 
early  recognition  and  treatment  of 
secondary  conditions,  with  sp)ecial 
emphasis  on  the  needs  of  women  aging 
with  mental  retardation; 

(2)  Investigate  determinants  of  the 
role  played  by  the  family  of  origin  in 
providing  care  for  persons  aging  with 
mental  retardation,  with  s{>ecial 
emphasis  on  adults  in  residential 
settings  and  the  role  of  sibUngs  in  the 
caregiving  process; 

(3)  Identify,  develop,  and  evaluate 
techniques  that  assist  individuals  with 
mental  retardation  and  their  families  to 
plan  for  future  needs,  including  future 
financial  needs; 

(4)  Analyze  and  disseminate 
information  fiom  national  data  sets  and 
public  health  surveillance  data  on 
adults  with  mental  retardation  to 
identify  health  care  utilization, 
educational,  and  employment  patterns; 

(5)  Identify,  develop,  and  evaluate 
accommodations  that  help  maintain 
employment; 

(6)  Identify  best  practices  in  the  use 
of  assistive  technology  or  universal 
design  to  compensate  for  physical  and 
psychological  consequences  of  aging 
with  mental  retardation. 

In  carrying  out  these  purposes,  the 
RRTC  must: 

•  Coordinate  with  other  relevant 
research  and  demonstration  activities 
sponsored  by  the  National  Center  on 
Medical  Rehabilitation  Research  at  the 
National  Institutes  of  Health,  the 
National  Institute  on  Mental  Health,  the 
National  Institute  on  Aging,  the 
Rehabilitation  Services  Administration, 
the  Department  of  Veteran  Affairs,  the 
Social  Security  Administration,  the 
Health  Care  Financing  Administration, 
and  the  Rehabilitation  Research 
Training  Centers  on  Managed  Care  and 
Personal  Assistance  Services;  and 

•  Address  issues  of  consumer  choice 
or  self-direction  in  all  of  the  activities 
except  the  fourth  activity. 
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Priority  2:  Disability  Statistics 
Background 

A  number  of  Federal,  State,  and 
private  agencies  collect  information  on 
persons  with  disabilities.  While  some  of 
this  information  is  analyzed,  significant 
amoimts  of  unanalyzed  data  are 
generated.  The  National  Health 
Interview  Survey,  the  Survey  of  Income 
and  Program  Participation,  the 
Cahfomia  Work  and  Health  Survey, 
other  surveys,  population  data, 
informatioh  on  program  participation, 
data  on  institutions,  and  market 
research  profiles  provide  many 
indicators  about  the  lives  of  persons 
with  disabilities.  Policy  makers, 
program  directors,  and  others  need 
information  on  the  incidence, 
prevalence  and  distribution  of 
disabiUties,  as  well  as  the  integration  of 
persons  with  disabiUties  into  society. 
Likewise,  reUable  information  on  use  of 
services  such  as  long-term  care, 
transportation,  vocational  rehabilitation 
and  personal  care  assistance  is 
extremely  valuable  to  individuals  with 
disabiUties  and  their  organizations, 
planners,  researchers  and  poUcy 
makers. 

The  1994-95  National  Health 
Interview  Survey  on  DisabiUty  (NHIS- 
D)  conducted  by  the  National  Center  for 
Health  Statistics  was  developed,  in  part, 
to  meet  the  demands  for  data  from 
numerous  agencies  (Verbnigee,  L.  M., 
"The  Disability  Supplement  to  the 
1994-95  National  Health  Interview 
Survey,"  for  the  National  Center  for 
Health  SUtistics).  The  1994-95  NHIS-^ 
oilers  an  excellent  opportunity  to 
analyze  many  variables  related  to 
persons  with  disabiUties.  Researchers 
can  use  the  NHIS-4)  to  determine  access 
to  health  care  and  personal  services,  use 
of  assistive  technologies,  and 
commuKity  participation,  among  other 
key  descriptors. 

The  major  Federal  agencies  that 
routinely  collect  information  on 
disabiUty  publish  only  a  small  fraction 
of  statistical  information  derived  from 
that  data.  Most  agency  data  collections 
are  driven  by  statutory  requirements 
and  agencies  report  statistics  about 
receipt  of  program  services  and  subsets 
of  eligible  individuals.  These 
constraints  limit  the  usefulness  of  the 
data  that  are  collected.  Easier  access  to 
a  full  range  of  data  on  disability  for 
policy  mti^ers  and  others  may  be 
assured,  in  part,  by  providing  a  central 
resource  for  disability  statistics  and 
information  and  an  organized  and 
comprehensive  system  for  the 
collection,  analysis,  and  synthesis  of  the 
data.  A  disability  statistics  center  can 
use  existing  data  to  conduct  meta- 


analyses focused  on  problems  such  as 
employment,  use  of  health  care  and 
social  services,  household  situations, 
family  composition,  and  educational 
levels. 

Researchers,  policy  makers  and  others 
have  begim  to  work  within  the 
framework  of  the  "New  Paradigm  of 
DisabiUty,"  a  contextual  model  of 
disabiUty  that  recognizes  the  role  of  the 
built  environment  and  of  social  and 
cultural  factors  in  the  disablement- 
enablement  process.  Most  national 
surveys  fail  to  measure  the  role  of 
environmental  factors  in  the  operational 
definitions  of  disability  used,  tending  to 
focus  solely  on  health  problems  as  the 
locus  of  disability.  (Kirchner,  C, 
"Looking  Under  the  Streetlamp: 
Inappropriate  Use  of  Measures  Just 
Becaxise  They  Are  There"  Journal  of 
Disability  Policy  Studies,  7:77-90. 
1996).  The  Americans  with  DisabiUties 
Act  (ADA)  emphasizes  barrier  removal, 
accessibility,  and  reasonable 
accommodations.  Barriers  may  be 
physical  or  may  involve  programmatic 
exclusions  and  other  social  obstacles. 
Despite  increasing  recognition  that  data 
systems  must  be  enhanced  to  meet 
newly  developing  information  needs, 
such  as  those  suggested  by  the  New 
Paradigm  of  DisabiUty  and  the  ADA, 
there  is  a  lack  of  environmental 
measures  that  have  been  tested  for 
accuracy  and  reUabiUty.  This  has  been 
an  imp>ediment  to  the  development  of 
survey  and  census  measures  of 
disability  at  the  national  and  State 
levels. 

New  survey  measures  must  be 
developed  to  acc\irately  and  reliably 
depict  disabiUty  in  the  context  of 
individual  health  and  environmental 
fectors.  The  resulting  questions  must 
take  into  account  the  interaction 
between  the  individual  and  the 
environment  and  examine  the  effects  of 
that  interaction  on  the  abiUty  to  cany 
out  daily  activities  and  normative  social 
roles.  This  includes  examination  of  the 
immediate  Uving  arraogements  of  the 
person's  household  and  the  larger 
commimity  environment.  Architectural 
accessibiUty  features,  assistive 
technologies,  transportation,  and  other 
acconunodations  and  supports  must  be 
addressed. 

With  increased  global  interest  in 
disabiUty,  researchers  must  be  aware  of 
new  developments  in  the  World  Health 
Organization  sponsored  International 
Committee  on  Impairments,  DisabiUties, 
and  Handicaps,  and  consider 
international  data  sets  for  purposes  of 
comparison  with  U.S.  data  and,  as 
appropriate,  to  generate  hypotheses  to 
be  tested  against  U.S.  data. 


Given  these  needs  and  opportunities 
in  the  promotion  and  use  of  disability 
statistics,  a  Center  that  can  identify 
major  sources  and  perform  secondary 
analyses  of  existing  data,  including 
meta-analyses  on  important  topics,  will 
be  a  cornerstone  of  a  future  disability 
data  initiative.  The  Center  can  also 
contribute  to  the  future  of  disabiUty 
research  through  the  development, 
testing,  and  dissemination  of  data 
coUection  items  that  address  the  New 
Paradigm  of  DisabiUty. 

Priority  2 

The  Secretary  will  estabUsh  an  RRTC 
to  improve  collection  and  analysis  of 
disabiUty  statistics  to  guide 
development  of  disabiUty  poUdes.  The 
RRTC  shall: 

(1)  Conduct  secondary  analyses  of 
critical  and  relevant  data  sets,  including 
estimates  of  the  incidence,  prevalence, 
and  distribution  of  various  disabiUties, 
and  disseminate  analytical  reports; 

(2)  Develop  new  measures,  designed 
for  inclusion  in  general  population 
surveys,  addressing  the  effect  of 
physical,  poUcy,  and  social 
environments  on  persons  with 
disabilities;  and  disseminate  these  to 
survey  designers,  researchers,  and 
statistical  agencies; 

(3)  Conductrmeta-analyses  on  key 
variables  such  as,  but  not  limited  to, 
employment,  income  and  health  status, 
using  a  range  of  relevant  existing  data 
sets  on  disabiUty;  and  analyze  the 
poUcy  impUcations  based  upon  the 
resiilts  of  these  analyses; 

(4)  Identify  major  gaps  in 
demographic  and  program  data  on  the 
disabled  population  and  develop 
strategies  for  addressing  those  gaps;  and 

(5)  Serve  as  a  resource  to  researchers, 
consumers  and  consumer  groups, 
planners,  and  poUcy  makers  for 
statistical  information  on  disabiUty  and 
develop  and  implement  a  marketing 
plan  to  support  dissemination  of  that 
information. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must  coordinate  with 
relevant  activities  sponsored  by  the 
Centers  for  Disease  Control  and 
Prevention,  the  Office  of  the  Assistant 
Secretary  for  Plarming  and  Evaluation  in 
the  Department  of  Health  and  Himian 
Services,  the  Bureau  of  the  Census,  the 
Department  of  Labor,  and  the  National 
Institutes  of  Health. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
weU  as  aU  other  Department  of 
Education  docvunents  pubUshed  in  the 
Federal  Register,  in  text  or  portable 
doc\mient  format  (pdf)  on  the  World 
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Wide  Web  at  either  of  the  following  ^ 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http7/www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or.  toll  free  at  l-«88-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

NotR  The  official  version  of  this  douiment 
is  the  document  published  in  the  Federml 
Registn-. 

Applicable  Program  Regulations:  34  CFR 
Parts  350. 

Program  Authority:  29  U.S.C  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.133B,  Rehabilitation  Research 
and  Training  Centers) 

Dated;  June  23.  1998. 
Judith  E.  Heumsnn,  * 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(PR  Doc.  98-17113  Filed  fr-26-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.1338] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New 
Rehabilitation  Research  and  Training 
Centers  for  Fiscal  Year  (FY)  1998 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  programs  and 
applicable  regulations  governing  the 
programs,  including  the  Education 
Dep)artment  General  Administrative 
Regulations  (EDGAR),  this  notice  contains 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  these  competitions. 

This  program  supports  the  National 
Education  Goal  that  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global  economy 
and  exercise  the  rights  and  responsibilities  of 
citizenship. 

The  estimated  funding  levels  in  this  notice 
do  not  bind  the  De{>artment  of  Education  to 
make  awards  in  any  of  these  categories,  or  to 
any  specific  number  of  awards  or  funding 
levels,  unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74.  75.  77.  80.  81.  82.  85, 
and  86,  and  Disability  and 
Rehabihtation  Research  Projects  and 
Centers— 34  CFR  Part  350,  particularly 
Rehabilitation  Research  and  Training 
Centers  in  Subpart  C. 


Program  Title:  Rehabilitation 
Research  and  Training  Centers  (RRTCs). 

CFDA  Number:  84.133B. 

Purpose  of  Program:  RRTCs  conduct 
coordinated  and  advanced  programs  or 
research  on  disabihty  and  rehabilitation 
that  will  produce  new  knowledge  that 
will  improve  rehabilitation  methods  and 
service  delivery  systems,  alleviate  or 
stabiUze  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  for  individuals  with 
disabihties.  RRTCs  provide  training  to 
service  providers  at  the  pre-service.  in- 
service  training,  undergraduate,  and 
graduate  levels,  to  improve  the  quality 
and  effectiveness  of  rehabilitation 
services.  They  also  provide  advanced 
research  training  to  individuals  with 
disabihties  and  those  from  minority 
backgrounds  engaged  in  research  on 
disability  and  rehabilitation.  RRTCs 
serve  as  national  and  regional  technical 
assistance  resources  and  provide 
training  for  service  providers, 
individuals  with  disabihties  and 
families  and  representatives,  and 
rehabihtation  researchers. 

Eligible  Applicants:  Parties  eUgible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Program  Authority:  29  U.S.C.  762. 


APPLICATION  NOTICE  FOR  FISCAL  YEAR  1998,  REHABIUTATION  RESEARCH  AND  TRAINING  CENTERS,  CFDA  NO.  84-1 33B 


Funding  priority 


Deadline  for 
transmittal  of 
applications 


Estinnated 

number  of 

awards 


Maximum 

award  amount 

(per  year)* 


Project  period 
(months) 


Aging  with  mental  retardation 
Disatalrty  statistics  


8/28/98 
8/28/98 


$700,000 
700.000 


60 
60 


'Note:  Tbe  Secretary  wiM  reject  without  consideration  or  evaluation  any  appication  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  arrxxjnt  per  year  (See  34  CFR  75.104(b)). 


RRTC  Selection  Criteria:  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  apphcations  for 
RRTCs  on  aging  with  mental  retardation 
and  disabihty  statistics  under  the 
Disabihty  and  Rehabihtation  Research 
Project  and  Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  apphcant 
clearly  describes  the  need  and  target 
population  (3  points). 


(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabihties  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
pubUshed  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 


(i)  The  extent  to  which  the  appUcant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
apphcant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Dssign  of  research  activities  (35 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
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project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (5  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  soimd  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (5 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (5  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  appUcable  (5  points). 

(d)  Design  of  training  activities  (11 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accompUshing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
efiective,  including  consideration  of 
their  quahty,  clarity,  and  variety  (2 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
training  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  propxDsed  project  (1 
point). 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 
are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (2  points). 

(v)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 


accessible  to  individuals  with 
disabilities  (1  point). 

(vi)  The  extent  to  which  the  applicant 
is  able  to  carry  out  the  training 
activities,  either  directly  or  through 
another  entity  (2  points). 

(e)  Design  of  dissemination  activities 
(8  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
acconf^lishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(iii)  The  extent  to  wnich  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
famiUarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (1 
point). 

(v)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabihties  (1  point). 

(f)  Design  of  technical  assistance 
activities  (4  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  Ukely  to  be 
effective  in  accompUshing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quahty,  intensity,  and 
duration  (1  point). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (1 
point). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 


population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (1  point). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabihties  (1  point). 

(g)  Plan  of  operation  (4  points  total). 

(1)  The  Secretary  considers  the 
quahty  of  the  plan  of  operation. 

(2)  in  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  followina  factors: 

(i)  The  adequacy  of  me  plan  of 
operation  to  achieve  the  c^jectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibihties,  and  timelines  for 
accoinplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
eqxiipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(f)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quahty  of  collaboration. 

(2)  m  determining  the  quahty  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  the  apphcant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  appbcant  (1  point). 

(g)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considera  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(h)  Plan  of  evaluation  (7  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  in  determining  the  quahty  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achievmg  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 
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(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identiHed  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(i)  Project  staff  (9  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  in  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
persoimel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(j)  Adequacy  and  accessibility  of 
resources  (4  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  apphcant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (1  point). 

(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (2  points). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 


with  disabilities  who  may  use  the 
facihties,  equipment,  and  other 
resources  of  the  project  (1  point). 

Instructions  for  Application  Narrative 

The  Secretary  strongly  recommends 
that  applicants: 

(1)  Include  a  one-page  abstract  in  their 
application: 

(2)  Limit  Part  m— Application 
Narrative  to  no  more  than  125  double- 
spaced  8>/^  x  11"  pages  (on  one  side 
only)  with  one  inch  margins  (top, 
bottom,  and  sides); 

(3)  [)ouble-spac8  (no  more  than  3 
lines  per  vertical  inch)  all  sections  of 
text  in  the  application  narrative;  and 

(4)  Use  no  smaller  than  a  12-point 
font,  and  an  average  character  density 
no  greater  than  14  characters  per  inch. 

Tne  recommended  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scannable 
form;  Part  II — ^the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications.  Also,  the 
one-page  abstract,  resume(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  recommended  page 
limitation.  Applicants  should  note  that 
reviewers  are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 

The  recommendations  for  double- 
spacing  and  font  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  E)epartment  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 
insert  number  and  letter]),  Washington, 
D.C.  20202-4725,  or 

(2)  Hand  deUver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter)).  Room  #3633, 
Regional  Office  Building/3,  7th  and  D 
Streets,  S.W.,  Washington,  D.C. 

(b)  An  apphcant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 


(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
unifonnly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  oHlce. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  nimiber  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  appUcation  should  be 
organized.  These  parts  are  as  follows: 
Part  I:  Application  for  Federal 

Assistance  (Standard  Form  424  (Rev. 

4-88))  and  instructions. 
Part  D:  Budget  Form — Non-Construction 

Programs  (Sttmdard  Form  524A)  and 

instructions. 
Part  ni:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment.  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  IneligibiUty  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (Note:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Foiin  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
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awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education,  600 
Independence  Avenue  S.W..  Switzer 
Building,  3317,  Washington.  D.C.  20202, 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-^860.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 
FOR  FURTHER  WFORMATXJH  CONTACT: 
Donna  Nangle.  U.S.  Department  of 
Education.  600  Maryland  Avenue.  S.W.. 
room  3418.  Switzer  Building. 
Washington.  DC.  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5516.  Internet: 
Donna_Nangle©Bd.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or.  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  boaid  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Progrun  Authority:  29  U.S.C.  760-762. 


Dated:  )une  23.  1998. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — Application  Forms  and 
Inirtnictioiis 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due  Date? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Registar.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  Be  Included  in  the 
Application? 

The  application  should  include  a  proiect 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  infiormation  that  is  specifically 
pertinent  to  this  proposed  proiact  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  inchide  assurances  of 
piiTticipation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
stateiaents  of  collaborating  organizations. 
mapM,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 


you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 

An  applicant  for  an  RRTC  is  limited  to  an 
indirect  cost  rate  of  15  percent 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Suff  Advise  Me  Whether  My 
Project  Is  of  Interest  to  NIDRR  or  Likely  To 
Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proptosad  approach  is 
likely  to  receive  approval. 

9.  How  do  I  Assure  That  My  Application  Will 
Be  Referred  to  the  Most  Appropriate  Panel 
for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
compwtition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  Soon  After  Submitting  my 
Application  Can  I  Find  out  If  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  piroject  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  Call  NIDRR  to  Find  Out  If  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  caimot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Apphcation  Is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amoxmt  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  ■  itwKianI  fbmi  iMeii  by  niifiticNniK  m  ■  raquired  tace*heel  tor  pranppliciitMins  imdapfiliailHinii  niihinitted  for  Fedeml  uuisunce.  It  will 
be  used  by  FedemJ  ngonctes  to  otnain  appiiotni  certiTKalion  thnl  States  which  have  estahhshed  a  review  and  coninieni  procedure  m  r««poose  to 
Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  appbcani't 


hem: 


Entry: 


Iteni: 


Entry: 


1.  Self-exptamtoiy. 

2.  Dale  application  submitted  to  Federai  agency  (or  State  if 
applicable)  A  applicants  control  nuniher  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  conf  inue  or  revise  an  ousting  award, 
enter  present  Federai  identdMr  number.   If  for  a  new 
project,  leave  blank. 

5.  Legal  mnie  of  applicant,  nante  of  prunary  organizational 
unit  which  wdl  undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  iMiiie  anii  tele)ih«Nie  nuiiiher  iif 
the  perMMi  l<i  ctHNncI  <mi  iiwllfr  reUled  l<>  this  Mp|>licNti<>n. 

6.  Enter  Employer  IdtsniiticiuiaNi  Niiiiii««r  (EIN)  m.<  nsMyned  by 
the  Internal  Revenue  Service. 

7.  Enter  the  appnipruite  letter  in  the  spiice  provided. 

8.  Check  appropriate  hn%  and  enter  appropriate  letter(s)  in  the 
ip«ce(s)  pn>vided: 

'New*  means  a  new  assistance  award. 

*ConliniMti4in*  nioMns  m\  extei«si«in  for  an  mklilioiuil 
fiindiiig/biHlget  pericHi  tor  «  project  with  a  imijected 
completion  dale. 

'Revision*  means  any  change  in  the  Feder»l 
Government's  financMi  obligation  or  cuntmgeol  liability 
from  an  existing  obligation. 

9.  Name  of  Federal  agency  fmm  which  assistance  is  being 
requested  with  llus  Mpi>licNlKin. 

10.  Use  the  Catalog  of  Fetierni  OiHiieslii'  AssislMilce  luiiillier 
and  title  of  the  pro^niiii  invler  winch  assk'ttaiice  is 
leqiiesleil. 


1 1 .  Eater  a  brief  descnptive  title  of  the  project,  if  more  than 
one  program  u  involved,  you  should  append  an  explaoalioa 
on  ■  separate  sheet     If  appropriate  (e  g. ,  construction  or 
real  property  projects),  attt^h  a  map  showing  project 
location.    For  preapplicattofis  use  a  sepitnUe  sheet  to 
provide  a  suauiiary  liescnpiKin  uf  tius  pruject. 

12.  List  the  State  and  area  fcounty,  city,  etc.)  the  applicant  is 
applying  to  serve  with  tJus  Applicatioa. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
DiKtrKi(x)  atfecleil  by  tile  prugram  or  project. 

15.  Anaaiiit  requested  or  to  be  contributed  duruig  the  first 
hiialing/lMKlgel  |)erHHl  by  ench  contnNitor     Vahie  of  in- 
kinil  UMtfnhulions  should  be  included  on  sppropnale  lines 
as  a|iplK.'Nhle.    It  the  aclKin  will  result  ui  a  dollar  ciuuge  to 
an  existing  awanl.  UMlicate  only  the  lurxMiiU  of  the  change. 
For  decreases,  eiK'Inse  the  ajimiiiilii  in  parentheses     If  both 
basic  aiKl  su|'>('>leiiH;ntHl  iuiwhiiiI^  are  uKludeii.  <;tK)w 
breakdown  on  an  attnctied  slieei     For  nailtiple  program 
hinding,  use  totals  aivi  show  breakdown  using  same 
Categories  as  item  IS. 

16.  A|iplicaiMs  shiaikl  contact  the  Stale  Single  Pbuit  of  Contact 
(SPOC)  for  Federal  Executive  Order  12372  to  determine 
whetlier  llie  a|)))licNti<>ii  is  subject  to  the  State 
iiMerguvenuiieiital  review  process. 

17.  This  question  applies  to  the  applicant  orgaiuzation,  not  the 
person  who  signs  as  the  authorized  repre«e(«ative. 
CiMegories  of  debt  UKlude  delinquent  and  it  disallowances. 
Inans  and  taxes. 

1 8.  To  bo  signeil  by  the  mithonzed  representative  of  the 
a|i|ilicairi.    A  copy  of  the  govemmg  Unly  s  siithonzatioo  for 
yiNi  to  sign  this  application  as  official  repres«4iuiive  must  he 
<in  file  in  the  applicant's  office.    (Certnm  Fnierai  sgencies 
may  require  that  this  authorization  be  suhirutle*.!  as  part  of 

■  lie  apfiltcalHMl). 


SF  424  (Rev.  4-88)   Back 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.   Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


general  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.    Unless  directed  otherwise,  provide 
the  sanr>e  kxidget  information  for  each  year  of 
the  multi-year  funding  request.   Pay  attention 
to  applicable  program  specific  instructions,  if 
anached.  ^ 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  liites  1-11. 

LirMS  1-11,  columns  (a)-(*):    For  each  project 
year  for  which  funding  is  requested,  show  the 
total  arrK>unt  requested  for  each  applicable 
budget  category. 

Lir>es  1-11,  column  (f):    Show  the  rrHihi-year 

total  for  each  budget  category.    If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  lal-(e):   Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12.  column  (f):    Show  the  total  amount 
requested  for  all  project  years.    If  fuixjing  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Btidoet  Summarv 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  txjdget  category  on 
Knes  1-11  of  Section  B. 


Lines  1-11,  columns  (a)-(s):   For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contritHJtion  for  each  applicable  budget 
category- 

Lines  1-11,  column  (f):   Show  the  nxilti-year 
total  for  each  budget  category.   If  non-Federal 
contributions  are  provided  for  only  one  year, 
leav^  this  column  blank. 

Line  12,  columns  (aMe):    Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Una  12,  column  (f):    Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.    If  non-Federal  contritxitions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  aoolicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  txjdget  breakdown,  by 
project  year,  for  each  txidget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  p>eriod.    In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 


35490 


Federal  Register/ Vol.  63.  No.  124 /Monday,  June  29,  1998 /Notices 


1998 


Notice  to  All  Applicants 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  enclosure  is  to 
inform  you  about  a  new  provision  in  the 
Department  of  Education's  General  Education 
Provisions  Act  (GEPA)  that  applies  to 
applicants  for  new  grants  awards  imder 
Department  programs.  This  provision  is 
section  427  of  GEPA.  enacted  as  part  of  the 
Improving  America's  Schools  Act  of  1994 
(Pub.  L  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for 
new  discretionary  grant  awards  under  this 
program.  ALL  APPUCANTS  FOR  NEW 
AWARDS  MUST  INCLUDE  INFORMATION 
IN  THEIR  APPUCATIONS  TO  ADDRESS 
THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for 
funds  (other  than  an  individual  person)  to 
include  in  its  applications  a  description  of 
the  steps  the  applicant  proposes  to  take  to 
ensure  equitable  access  to,  and  participation 
in.  its  federally  assisted  program  for  students, 
teachers,  and  other  program  beneficiaries 
with  special  needs. 

This  section  allows  applicants  discretion 
in  developing  the  required  description.  The 
statute  highlights  six  tyi>es  of  barriers  that 
can  imp>ede  equitable  access  or  particip>ation 
that  you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on  local 
circumstances,  you  can  determine  whether 
these  or  other  barriers  may  prevent  your 
students,  teachers,  etc.  from  equitable  access 
or  participation.  Your  description  need  not 
be  lengthy-,  you  may  provide  a  clear  and 
succinct  description  of  how  you  plan  to 
address  those  barriers  that  are  applicable  to 
your  circumstances.  In  addition,  the 


information  may  be  provided  in  a  single 
narrative,  or.  if  appropriate,  may  be 
discussed  in  connection  with  related  topics 
in  the  application. 

Section  427  is  not  intended  to  duplicate 
the  requirements  of  civil  rights  statutes,  but 
rather  to  ensure  that,  in  designing  their 
projects,  applicants  for  Federal  funds  address 
equity  concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participant  in  the  [noject  and  to  achieve  to 
high  standards.  Consistent  with  program 
requirements  and  its  approved  applications, 
an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  Are  Examples  of  How  an  .\pplicant 
Might  Satisfy  the  Requirement  of  This 
Provision? 

The  following  examples  may  help  illustrate 
how  an  applicant  may  comply  with  section 
427. 

(1)  An  applicant  that  proposes  to  carry  out 
an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English 
proficiency,  might  describe  in  its  application 
how  it  intei4is  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the 
materials  available  on  audio  tape  or  in  braille 
for  students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out 
a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be 
less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct 
"outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may 
already  be  implementing  effective  stefM  to 
ensure  equity  of  access  and  participation  in 


their  grant  programs,  and  we  appreciate  yoiu 
cooperative  in  responding  to  the 
requirements  of  this  provision. 

Estimated  Burden  Statement 

According  to  the  Pap)erwork  Reduction  Act 
of  1995,  no  persons  are  required  to  resp>ond 
to  a  collection  of  informaUon  unless  it 
displays  a  valid  OMB  control  number.  The 
valid  OMB  control  number  for  this 
information  collection  is  1-801-0004  (Exp. 
8/31/98).  The  time  required  to  complete  this 
information  collection  is  estimated  to  vary 
from  1  to  3  hours  pet  respMsnse.  with  an 
average  of  1.5  hours,  including  the  time  to 
raview  instructions,  search  existing  data 
resources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the 
time  estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to;  U.S.  Department  of 
Education,  Washington.  DC  20202-4651. 

Public  reporting  burden  for  these 
collections  of  information  is  estimated  to 
average  30  hours  f>er  resp>onse,  including  the 
time  for  reviewing  mstructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington.  D.C.  20202-4651;  and  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027,  Washington, 
D.Q  20503.  Rehabilitation  Research  and 
Training  Center  (CFDA  No.  84.133B)  34  CFR 
Part  350  Subpart  C. 

BaiJNQ  CODE  400a-01-C 
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C^^W    ^MVI^W^P    ^WP*    wi9^^*^^^^^r 


ASSURAMCBS-  HOH-COM8TRDCTIOH  PROGRAMS 


■ot*  t  Couin  of  ihesc  aHuranccs  auy  do(  be  applicmble  lo  your  project  or  prot:ram.  If  you  have  questiocM,  plcaic  conuct 
ihc  awardint:  apency.  Furlhcr.  cctuin  Federal  awanlini:  apcncie*  may  n^quire  applicanu  lo  certify  to  addkional 
asxuRutces   If  nuch  is  the  can:,  you  will  be  noUried. 

m 

A«  ihg  ciulv  authnriMd  reP>«-«-«'-i i v  "f  tt»g  «nnlkanl  I  certify  thai  the  anolkani: 


1 .  Hm  the  kpJ  aulhnrily  lo  apply  for  FederaJ  awirtaw^. 
and  the  iMtitutiooal.  naiiafehal  and  financiai 
capability  (inckidins  funds  sufTicient  to  pay  the  non- 
Federal   share  of  project  coaU)  lo  ensure   propcr 

-  ptaumini;,  nMna^ement.  and  ootaptetion  of  the  project 
deacrited  m  this  apphcatioa. 

2.  WiN  pve  Ihc  awarding  agency,  the  Comptroller 
General  uf  Ihc  UnitMi  Suies,  and  if  appropriate .  the 
SUto.  Ihniuph  any  auihi>riztid  rcpnscniativc.  aivcsx  lo 
and  the  n^  b>  aumiinc  all  rvciirdx.  hiMiks.  pafKnt,  or 
documcnlx  rvlaled  l<>  the  award;  and  will  cxUblixh  a 
proper  aixouaiin);  system  in  accordaiKx  with  generally 
acwTttxJ  aerountini:  dandaxds  or  agency  directives. 

3.  Will  eaUblish  safeguards  lo  prohitit  employee*  from 
Mstnt:  their  positions  for  a  purpose  thai  oonstitUes  or 
presents  the  appearance  of  personal  or  ofganiMtional 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  i-ompldc  the  wort  within  Ihe 
applirahU:  iMne  fnine  aHer  revcift  t«f  approval  tif  the 
awardm):  a):ciK-y 

5.  WiB  einnply  witf>  Ihi-  lnler|p>vem»iK-iil:il  K-namiiel  Ail 
of  1970  (42  DSC  HM724-476.1)  rvlalmi:  to 
preM.-nhed  sundardx  lor  merit  xysiciiu  fcir  prograiiu 
limdcd  under  one  •>f  the  nineteen  Oaluies  or 
regulation*  speeified  in  Appendix  A  of  OPM's 
Standards  fiir  a  Merit  Systctn  of  FVrwnncI 
Administration  (5  C  F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  lo 
nrmdixenminalion  These  include  hu  are  mH  limili-d 
to:  (a)  Title  VI  of  the  Civil  Right*  A*i  of  1964  (PL. 
8S-3S2)  which  prohibii!i  discnminalMM)  on  the  Kaxis  of 
mv.  ii»lor  or  national  orii:in.  (h>  Titk  IX  of  ih»- 
EducatiiHi  Aincndmenu  of  1972.  as  amended  (20 
U.S.C.  H16K1-I683,  and  1685-1686).  which  pmhibiu 
discrimination  ihi  the  basis  of  sex;  (c)  Section  S04  of 
the  Rehahilitatinn  Act  of  1973.  as  amended  (29  U.S.C. 
)794).  which  prohibiu  diseriroinalion  on  the  basis  of 
taandica[a;  (d)  the  Age  Discrimination  Act  of  197S.  as 
amended  (42  U.S.C.  H  6101-6107).  which  prohibiu 
discrimination  on  the  basis  of  age;  (e)  the  Drug  Abuse 
Office  nml  Treatment  Act  of  1972  (P.L.  92-25.S).  as 
antended.  rxJatin}:  lo  nondiscriniinalion  on  the  baxix  of 
dni):  ahuxe:  (0  the  Comiirvheiixive  AU-ohol  Abuse  and 
AJcoholi-nm  Prevention.  TreatiiiciU  and  Rehahitiialion 
All  "I  1970  (PL  "il-hlM.  ix  aiiKUukM.  rclatiii):  to 
iiondiM.'niniivi(ioii  on  the  ha.\i.s  of  ak-ohol  ahusic  or 
aldholtfin;  (g)  S5  5-3  ami  527  of  thi  Pu»»lic  Hcahh 
Service  Ad  of  1912  (42  U  S.C  290  dd-3  and  290  cc- 
3).  as  amendeit.  rebling  lo  eonlidcniialily  of  alcoh<il 
and  drui:  abuse  plienl  records;  (h)  Tdlc  VIII  of  thi- 


9. 


10. 


11. 


as  amended,  relating  to  noo-diacrimination  in  the  safc. 
rental  or  financing  of  housing;  0)  any  other 
nondiscnmination  provisions  in  the  specific  statuie(i) 
under  which  appiicatinn  for  Federal  assistance  i*  being 
made;  and  (j)  the  requireinenu  of  any  other 
aondiscriminatinn  sutute(s)  which  may  apply  lo  the 
application. 

Will  oHnply.  or  has  already  complied,  itfitii  the 
rvquirvmenti  of  Titles  II  and  III  of  the  Unifomn 
RekH-alioii  Assistance  and  Real  Properly  Acquisition 
Policies  Ad  .if  1970  (PL  91-646)  which  provide  for 
fair  and  equitable  irvalmenl  of  personi  displaced  or 
whose  properly  is  acquired  as  a  resuh  of  Federml  or 
foderaHy  aasialed  programs.  Tbeae  requiremcnfts  apply 
to  all  inlereats  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purvhasex 

Will  comply  with  the  provisions  of  the  Hatch  Act  (5 
U.S.C.  HI'M)I-I508  and  7324-7328)  which  limit  Ihe 
political  adivities  of  emptiiyees  whose  prmcipal 
cinployiiteni  adivities  are  funded  in  whole  or  in  part 
with  Federal  funds. 

WDl  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Ad  (40  U.S.C.  ||276a  to  276a-7),  the 
C.ipehndA*l(40U.SC  |276cand  ISU  SC  Hr74) 
and  the  ConlnKi  Wnrlc  Hours  and  Safety  Sundards 
Ad  (40  U.S.C.  H  327-333).  regarding  labor  standards 
for  federally  assisted  conslrudion  suhapreemcnts. 

Will  comply,  if  applicable,  with  flood  insurance 
purv-haxe  rvquircmenis  of  Section  102(*)  of  the  Flood 
Disaster  Pr»iieiii.Hi  Ad  of  1973  (P.L.  93-234)  which 
requires  reripientx  in  a  special  floa^  hazard  area  lo 
partii-ipuie  in  the  program  and  to  purchase  flood 
Mtsuianev  if  (he  u*a\  cost  of  insurable  construction  and 
acquis'itiim  is  S  10.000  or  more. 

Will  comply  with  environmenUl  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
iitstituljon  of  aiviroamenlal  quality  control  measuiet 
under  the  National  EnvironmenUl  Pobcy  Act  of  1969 
(P.L.  9J-I90)  and  Executive  Order  (EO)  I  I5l4;  (b) 
m^irication  of  violating  facilities  pursuant  lo 
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14. 


EO  1 1738:  (c)  proiection  of  weiUnds  purtuant  U) 
EO  1 1990;  (d)  evaluation  of  n<Kxl  haiardx  in 
flnodplains  in  accordance  with  EO  1 19S8;  (e) 

assurance  of  pn>j<xi  consistency  with  the 
approved  Suie  inanaticincni  program  developed 

under  the  Coajital  Z*>ne  Management  Act  of  1972 
(16  use    j§  145!  a  «eq),  (0  conformity  of 

Federal   acijoni  to  Sute  {Clear  Air) 
ImplemcnLation  Plans  under  SectKin  176(c)  of  the 
Clear  Ajr  Act  of  1955,  as  ameivled  (42  U.S.C. 
7401  ct  »cq  ),  ig)  protectton  of  underground 
sources  of  dnnkinp  water  under  Lhe  Safe 
Dnnking  Water  Act  of  1974.  as  amended,  (PL. 
93-523);  and  (h)  prutection  of  endangered  spcciea 
under  the  Endant:cred  Species  Act  of  1973.  at 
amended.  (P.L.  93-205). 

Will  f.»mply  with  ihc  WiW  .-iml  .Scenic  Rivera  Act 
of  1968  (16  U.S.C.  M127I  ct  sc^)  related 4.i 
pnM<x'lin)rL'oin|>>ncnts  or  imtcnlial  components  of 
Ihc  iuti(in.il  wild  and  scenic  rivcre  xystcm. 

Will  aMi.it  the  awarding  agency  in  aasuring 
compliance  with  Section  106  of  the  National 
HuOorx-  Preservation  Act  of  1966,  ts  amended  (16 
U.S.C.  470).  EO  11.593  (identiHcation  and 
protection  of  hi.itoric  properties),  and  the 
Aa-hacolugical  and  HiiUoric  P»escrvati«»n  Act  of 
1974  (16  use.  469a-l  ct  »eq.). 

Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  xubjects  involved  in  research, 
devek^pmeni ,  and  related  activiliea  supported  by 
this  award  of  assi.%tance. 


15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL   89-544,  as  amended.  7  use. 
3131  et  seq  )  pcriammg  to  the  care,  handling,  and 
treatment  of  wann  bitxxled  animals  held  for 
research,  teaching,  or  other  activiiicsi  supported 
by  this  award  of  assi!>tance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  S  C    >}  4801  d  seq  ) 
which  prohibiU  the  use  of  lead  based  paurt  tn 
construction  or  rehab ditalion  of  residence 
structures 

17.  Will  cause  to  be  performed  the  required  finarKial 
and  cninpliance  audits  in  accordance  with  lhe 
Single  Audit  Act  of  1984 

18.  Will  comply  with  all  applicable  requiremenu  of 
all  other  Federal  laws,  cxev.uttvc  iirden>, 
regulations  and  policies  governing  this  program. 


Signature  of  Aiilh«>ri/vil  rcrtifying  Official 


Applicant  Organization 


ThIc 


Date  SuhmiUed 


1998 


rti4t*mimat 
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CERTIFICATIONS  REQARCNNG  LOBBYING:  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-f  REE  WORKPLACE  REQUIREMENTS 

Applicant*  •houW  rMef  to  the  ragulat»on«  cited  b^w  to  determine  the  certificat)on  to  which  they  ere  required  to  attest   Applicantt  ahould 
also  review  the  instructrans  for  cerbftcatwn  included  in  the  regulattons  tjefore  completing  this  torm    Siflnature  of  th«  form  provides  for 
compiarce  wttt\  certification  requirements  under  34  CFR  Part  82,  "New  Restnctjons  on  Lobbymg,'  and  34  CFR  Part  85,  "Government- 
v«le  Determent  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Dtufl-Free  Workplace  (Grants) '  The 
certifications  shal  be  treated  as  a  matanal  repreaeritation  of  fact  upon  wrhich  reliance  wdl  be  placed  when  the  Department  of  Education 
determines  to  award  the  covered  uartsaction.  grant,  or  cooperative  agreement 


1.  LOBBYING 

As  required  by  Section  1352.  T«e  31  of  the  US  Code,  and     - 
implemented  at  34  CFR  Part  82,  for  parsons  entering  into  a 
grant  or  cooperative  agreement  over  SI  00,000,  as  defined  at  34 
CFR  Part  62,  Sections  82  105  and  82  1 10,  the  applicant  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wi  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
rlluenang  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  m 
connection  with  the  making  of  any  Federal  grant,  the  entenng 
into  of  any  cooperative  agreement  and  the  extension, 
continuation,  renewal,  amendment,  or  modWcabon  of  any 
Federal  grant  or  cooperativs  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  wrfi  be  paid  to  any  person  for  mfluenang  or 
attempting  to  influence  an  officer  oi  emptoyee  of  any  agency,  a 
Member  of  Congress,  an  officer  oi  employee  of  Congress,  or  an 
employee  of  a  Memljer  of  Congress  in  connection  with  ths 
Federal  grant  or  cooperative  agreement,  the  undersigned  shal 
complete  and  sulsmit  Standard  Form  -  LLL.  'Disciosure  Form  to 
Report  Lobtjymg,'  m  accordance  with  its  instructions, 

(c)  The  undersigned  shaN  require  that  the  language  of  thia 
certification  be  included  in  the  award  documents  for  aH 
subawards  at  aK  tiers  (including  sutigrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
al  sutneapients  shal  certify  and  dadose  accordingly 


2  DEBARMENT.  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549.  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  parliapants  in  primary  covered  transactions,  ae 
defined  at  34  CFR  Part  85  Sections  85  105  and  85  110- 

A  Th  j  appkcant  certifies  that  it  and  its  pnnapals 

(a)  Are  not  presentty  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible  or  voluntanly  excluded  from 
covered  transactions  by  any  Federal  department  or  agency: 

(b)  Have  not  within  a  three-year  penod  preceding  this  application 
been  convicted  of  or  riad  a  civil  judgement  lendeieo  against 
them  tor  commission  of  fraud  oi  a  criminal  offense  in  connection 
with  obtaining,  attempting  to  obtain,  or  performing  a  pubbc 
(Federal,  State,  or  k>cal)  transaction  or  contract  under  a  public 
transaction,  violation  of  Federal  or  State  antitrust  statutes  or 
commission  of  embezzlement,  theft,  forgery,  bribery,  falsification 
or  destruction  of  records,  making  false  statements,  or  receiving 
Stolen  property. 


(c  )Are  not  presenOy  indK:tad  for  or  othervMse  cnminaty  or  cMly 
charged  by  a  governmental  entity  (Federal  State  or  tocal)  with 
commasion  of  any  of  the  offenses  enumerated  in  paragraph 
(1Kb)  of  this  certification:  and 

(d)  Have  not  vi^hm  a  three-year  period  prece<*ng  this  apptcaOon 
had  one  or  more  pubic  tranaacton  (Federal.  State,  or  k>c^) 
terminated  for  cauaa  or  dafaull,  and 

B  Where  the  appicant  ■  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shal  attach  an 
explanabon  to  th«  appkcation 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INOMOUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85  605  and  85  610  - 

A   The  applicant  certifies  that  it  vmI  or  wil  continue  to  provide  a 
drug-free  workplace  t>y 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  dvtribution.  dispensing,  possession,  or  use  of  a 
contioled  sutntance  s  prohibited  in  the  grantee  s  workplace  and 
speofying  the  actions  that  w4  be  taken  against  employees  for 
violation  of  such  prohibition. 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1 )  The  dangers  of  drug  abuae  in  the  workplace: 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace: 

(3)  Any  availabie  drug  counseling,  rehabilitation,  and  employee 
asaistance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
abuse  violations  occurring  in  the  workplace: 

(c)  Making  It  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a). 

(d)  Notifying  the  emptoyee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condrtion  of  employment  under  the 
grant,  the  employee  wi- 

( 1 )  Abide  by  the  terms  of  the  statement:  and 

(2)  Notify  the  employer  in  wnting  of  his  or  her  convkrtion  for  a 
violaUon  of  a  cnminal  drug  statute  occurring  in  the  vrarkplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(«)  Noo^yinfl  tti«  agericy  m  wnong,  *nthir  ^  0  c*eriaa<  days  after 
receiving  notice  jnoe'  i^Dcafagfapri  ;dH2)  'rom  an  emp<oye«  ar 
Otf>e<v«««e  recetv^rg  actuai  -lotice  of  »ucri  convictwn     E-no^oye'S 
of  coovictec  emotoyees  musi  c>fOvid«  noOce  ioclu<*ng  pos*on 
Me  ro   Dtiectof  G'ants  Pc*cy  and  Overs*gM  Staff   ^  5 
Deoartment  of  Educaoon  600  indMiendence  Aveoue   5  vV 
(Room  3652  GS>  S(eg»na(  Office  Bufc»rg  Nc   3,   A^asfunglon, 
DC  2C202-*24a    'vMsOce  »nai  mciude  the  idenirficatxDn 
numt>ef<5)  o«  eacn  affected  grant 

el)  Tanjng  ore  of  tre  fotowmg  acttona  imBwi  30  cateoder  dmf*  of 
r«c»»ving  '•oOce  anaef  »utX3*agfapn  idX2),  l**^  raapec.  to  any 
smpioyee  *«^o  s  »o  convictaO- 

(1)  Trtorg  sc^i'oonafe  oer«onn«<  acoor  againa  »uc^  ar 
emotovee   .o  'o  ana  incfudKig  !e<'TMnaiK>r,  :oni««eot  *rt^  Tie 

aquirwTients  of  the  Rehaotooor  Act  of  1973  as  amended;  or 

(2)  Requ»fw>0  »ucfi  emptoyee  to  p«rt>cip«e  »aft»f»ctofi<y  in  ■ 
drjg  atxjse  assRtance  o4  raftaoitatjori  program  aocxoved  for 
ua:p  cxjfpc»e*  £>y  a  federat,  SWe  Df  locai  nea«n.  .a« 
enforcement,  or  other  aporoor\afe  agef^qf. 

(fl)  Maiong  a  gooc  'artr  efTon  to  contrue  to  -naM^tair  a 
dni9^M  «M>rkp(ace  tnrough  mptementation  ot  paragrapris 
(•).  (b).  (c).  (d).  (e>.  and  (f) 

B.  The  gr witee  may  ir«en  m  the  space  prowled  bettnt  the 
ala(>)  for  the  performance  of  work  (Jor>e  in  connection  \Mth  the 
■peafic  grant 

Place  (rf  Pertonnance  (Street  adoiess  aly.  county,  stale,  zip 
code) 


DRUG-PREE  WORKPLACE 
(GRANTEES  WHO  ARE  MOfVIOUALS) 

As  requaed  t)y  the  Oug-P'ee  Workptoce  Act  of  1988  and 
mptemented  af^4  CFR  Part  85   Subpart  F   for  grantee*  as 
defined  at  34  CFR  Part  86  Sacftoos  B5  605  and  85  610- 

A    As  a  condrtwn  of  the  grant,  i  caft#y  lha«  i  <m*  not  engage  r 
^^e  uruawfu*  manufacture  (*«inbuion.  diaperwing,  tJawawoo. 
or  UM  of  a  controiad  sudatarx*  n  conducing  any  actvty  iMth 
the  grant  and 

B    *  coovictad  of  a  ctrnmtt  *vjg  ollanaa  raauMrHJ  f^om  a 
vKxation  occurmg  during  the  conduct  o<  any  grant  actMy.  I  •* 
report  ttw  convioon.  m  wndng,  wttm  10  ci<andar  daym  of  the 
conviction  to  Orador  Grants  Pofccy  ar>d  Oversight  Strf 
Department  of  Education,  600  trKJepandance  Avenue.  S  W 
(Room  3652  GSA  Re^^onal  OfTice  BuWng  No  3),  Waehan^oo, 
DC  20202-4248    ftotice  ahai  »H*jde  the  ideot*calion 
r\umbert»)  of  each  afleded  grant 


CiMCk  I  1  if  there  are  workptoces  on  fite  thai  are  rH>t  identified 
here 


fl«  the  dufy  authorized  representative  of  the  appfcant  I  hereby  certTy  thai  the  applicant  >m*  cotnf*/  *««h  the  above  certAcations 


NAME  OF  APP  UCANT 


PR/AWARO  NtJMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TPTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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Certification  Regarding  OvtMrmtnt.  Suspmsion.  InaiigibtiMy  and 
VoJuntary  Exclu»ton  -  Lower  Tm  Covwed  Tran»ac1k>n« 


Thi»  c*tific*»n  «  rtqoifed  by  the  Department  of  Education  reguMiona  imptementing  Executive  Order  12548  Debarmer*  arx3  S«Mpen»ion  34  CFR  Part  Bfi 
tor  M  towef  t«(  mnsaction*  meeting  the  Ihreahotd  and  tief  requtremema  atalad  at  Sactnn  85  1 10 


Instructions  for  Certificatton 

1  By  signng  and  Bubrrvtting  tNs  proposal,  the 
prospective  lo«wsr  tier  participani  m  providing  the 
oertiflcalion  sat  out  beiow 

2  The  certification  in  thn  clause  is  a  material  rapresantalion  oT  fact  upon 
«4«ch  reliance  ««s  placed  \Mnan  tt>»  transaction  am*  sniered  into    If  It  is 
IMar  dstermtned  that  the  prospectove  kXMer  tier  participant  l(no*vingly 
rendered  an  erroneous  certification  in 

addKion  to  other  remedws  available  to  the  Federal  Government  the 
department  or  agency  »«th  which  thus  transaction  ongnaled  may  pursue 
•variable  remedies,  nckidir^  suspension  arvl/or  debarmanl. 

3.  The  prospective  icMver  tier  partiopant  shal  provide  mmadute  wntten 
notKe  to  ttie  person  to  which  this  proposal  m  subrnMad  if  at  any  time  the 
prospective  lower  tier  participant  learns  that  its  certification  was  erroneous 
n^ien  submrtted  or  has  tiecome  error^eous  by  reason  of  changed 
Circumstances 

4.  The  terms  "covered  transaction  "  •deterred."  "suspended  '  'ineligible.' 
TOK^r  tier  covered  transaction  "  participant '  ■  person  "  "primary  covered 
transaction.' '  prmopai '  propofcaJ "  and  "vdurnarily  excluded  "  as  used  in 
this  clause  have  the  meanings 

set  out  m  the  Defmrtions  arvJ  Coverage  sections  o(  lules  implementing 
Exacutrve  Order  1  2S49    Vovj  may  contact  the  person  lo  vi^ich  this 
proposal  IS  submMad  lor  assistance  m  obtaining  a  copy  ot  ttx>se 
regulations 

5.  ■''he  prospective  tower  tier  participant  agrees  by  sutwrnmng  this 
proposal  that  should  tf*  proposed  covered  transaction  be  entered  into.  H 
shaM  no<  Icnowmgly  enter  into  any  lower  tier  covered  transactxin  with  a 
person  who  is  debarred  suspended  declared  ineligitiie  or  voluntarily 
excluded  from  participation  m  this  covered 

transaction  unless  authoraed  by  the  departmer>t  or  agency  with  wfJCh 
the  transaction  orignated 


6    The  proapectn/e  lower  tier  participant  further  agrees  by  submWing  tf* 
proposal  that  it  vmll  include  the  clause  titled  'Certification  Regarding 
Debarment,  Suspension.  InaligibMy.  and  Voluntary  Exclusion- Loww  Tier 
Covered  Transactions ' 

wthoiA  modification,  in  an  lower  tier  covered  trraacborts  and  v\  all 
sobdtabons  for  lower  tier  covered  trarwactKins 

7.  A  participant  wacovarad  tranaactiun  may  rely  upon  a  cartificabcn  of  a 
proapecUve  partidpart  in  a  bwar  tiar  covered  tranaacbon  that  H  »  not 
debarred,  suspended,  neligibie  or  volunlanly  excluded  from  the  covered 
transaction,  unless  it 

knows  rtm  the  certification  is  enonaous    A  participant  may  decide  the 
method  and  frequency  by  which  H  deterrrwnes  the  eligibility  of  Its 
pnncipals    Each  participant  may  but  is  not  raquirad  to,  chadt  the 
Nor^procuremenl  Ust 

8.  Nothing  contained  m  the  foregoing  shall  be  corwtrued  to  require 
astablishmeni  of  a  system  of  records  in  order  to  render  m  good  faith  the 
certification  required  by  this  clause    The  kryjwiedge 

and  mforoMtxjn  of  a  participant  is  not  requeed  to  exceed  thai  which  m 
normalty  possessed  by  a  prudent  person  m  the  ordinary  couraa  of 
business  dealings 

9    Except  for  transactions  authoraed  under  paragraph  5  of  these 
instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters  rto 
a  tower  tier  covered  transaction  with  a  person  who  is 
suspended  detjarred  ineligible  or  voluntarily  excluded  from  participabon 
m  this  transaction  m  addition  to  other  remedies  available  to  the  Federal 
Government  the  department  or  agency  vxith  which  this  transactxxi 
originated  may  pursue  available  remedies,  inciudirig  suspension  ano/oc 
.detiarment 


Certification 


(1)  The  prospective  lovner  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  pnnapals  are  preaantty  debarred  suapandad. 
proposed  (or  debarment  declared  inei^jtble  or  voluntarily  excluded  from  participation  m  this  transactxjn  by  any  Federal  department  or  agency. 

(2)  Where  the  prospective  lower  tier  partx;ipam  is  unable  to  certify  to  any  of  the  statements  in  this  certitcatoo.  such  prospective  participani  shall  attach 
an  explanation  to  irus  proposal 
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PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8(WX)14. 9/SO  (Replaces  GCS-009  (REV  12«8),  whx;h  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

CompJ«t«  th.«  form  to  di«clo«.  lobbying  sctiv^ti..  puf«u«ot  to  31  U.S.C  1352 


034I-0Q4S 


1.        Tvp«< 


of  F«d*fa4  ActMft; 
I.  contract 
.  grant 

c.  cooparativ*  agraamant 

d.  loan 

a.  loan  guarantee 
f.  loan  inauranca 


Statu*  of  F«d«rsi  Action:  .'    «.. 
application 
.a' J 
poat-aMard 


Statu*  of  F«d«r» 

□  a.  tMd/ottar  I 
b.  initial  3 Mi 
c.  poat-aMai 


Nama  and  Addraaa  o1  Raporting  EntitY: 
Q      Prirrta  ^        Subawardaa 

Tiar ,  if  known: 


Conoraaaionai  Piattict.  if  known: 


Fadaral  Dapartmant/Agancy: 


3".        Raport  Typa 
r         1    a.  ifvtial  tiling 
I         I    b.  matafial  change 

F«r  MatanaJ  Chang*  Onty 

year  quarter  _ 

date  of  last  report 


H  Rapoftmg  EntitY  in  No.4  ia  Subawardaa,  Enter 
Nam*  and  Addraaa  of  PrirrM: 


Congreeeiona*  Diatrict.  if  known: 


a.        Fadarai  Action  Numbar.  //  known: 


7.        Fadarai  Program  Nama/Oeacription: 
CFDA  Numbar,  if  applicable. 


Award  AriMiunt.  //  known: 
»  


10.     a.  Nama  and  Addraaa  of  Lobbying  Entity  Ragiatrant 
lif  individual,  last  nama,  first  nama.  Mil: 


b.  Individuate  Performing  Safvicaa  (including  addrass  if 
dififtent  front  /Vb.   lOal 
tiasi  nama,  first  /Mma,  Mli: 


^ D  aciuBl  D  pieiiiwd 


te    rmiii  u>  Pajinai'i  <L-»iei.*  all  f^nf 


a    -B»'" 


■  b.  iirfc.imJ,  speLify: 


nature 
»alua 


^a.  Tip*  u<  Pepiieiii  ^C/iuc*  bH  fhnf  atttytft: 


a.  letainaf 

b.  one  111110  fee 


ft.  Luiimimion 


d.  Lui'itMimain  *Be 
a.  de^Brred 


f.  uttiui     »viBm»T^ 


44 — 0«ie*  Oa»«-i  ipnun 


<jl  Oti.icea  PeiluiMwJ  w  lu  ba  PtIu. i.wd  antfOeien'  o*  O*.  ..ce    ineiuO«nj  uWicai(at    eiiiyluy— )a>. 


>«niu«ii»i  <-mii»cf  (J    'm  Payment  hidicelad  ill  tie  in  11: 


■lim"  guiiiwmwMw  ,#iiiii*>  -i^  Ht^.  ^  iwcy—^Tt 


+&- — OuiiiiiiuBtiun  Oiweila)  Sf-tLL  anav-lieii  D     Vaa  D     t*v 


C*na««>  «m.*n~-«>  wd  «•  0«  »i»ll«lll  »»  S"*^  n.»«»<K.  Any 
,f«!  'si.  'o  «•  tt»  -wM'xl  «wM«n  iMrf  »•  »v*i»«i  t»  •  <*•* 
01  rui  «M  rh^  I  •  0  300  and  .<si  ■>»«  Hi«"  «  '  00  900  tw  Me^ 

■uch  lwluf>- 


Fadarai  Ua*  Only 


Signature: 
Print  Nama: 
ritla:    


Talaphorta  No. 


Data: 


Authoriiad  for  Local  Reproduction 
Standard  Form  ■  LLL 
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W8TRUCT10NS  FOR  COMPLETIOM  Of  %F-LLL,  DISCLOSURE  Of  LOBBYING  ACTtVITIES 

This  dtaclosur*  tomt  ■ImN  tw  compMad  by  tlM  reporting  wMlty.  wtwUMr  subawardM  or  prima  Fadwal  rMlplMit,  Um  Mtiation 
or  rMMifM  of  a  cowMwl  Fodwil  aclioiv  or  a  natMlal  chwiga  to  a  previous  fUito.  pursuaiM  to  Wto  31  U.r^^ 
of  a  form  is  raquirad  for  aach  paymam  or  agraamaK  to  maka  paymani  to  any  lobbying  anUty  tor  Mtoandng  or  attamoting  to 
fcAwica  an  o«car  or  amployaa  of  any  agancy.  a  Mari*ar  of  Congrass.  an  ofAcar  or  amptoyaa  of  Congraas.  or  an  arwtoyaa  of 
a  Mambar  of  Congrass  In  connaction  with  a  covorod  Fadaral  actiort.  Vii  Ihi  tr  m  f>  fliiiiUnaallsn  Ihiil  fm  siilllm iil 
IwformaiiBii  H  Wis  spaas  aw  «»ia  form  la  Inainaali.  Compfoto  at  Itoma  that  apply  lor  bofb  tha  initial  Wng  and  waforial  cbanga 
raport.  Rafor  to  tha  Implamanting  guidanca  pubKshad  by  Iha  omca  of  Managamant  and  Budgat  for  addtSonal  tnfomtalion 


Msmify  0ia  typa  of  covarad  FadanI 
of  a  covarad  Fadaral  action. 


tor  which  lobbying  activily  is  and/or  has  baan  sacurad  to  intluanca  tha  outcoma 


2.  Mantify  tha  status  of  tha  covarad  Fadaral  action. 

3.  Idantify  tha  appropriate  classification  of  this  raport  M  this  is  a  follow  up  raporl  causad  by  a  matarial  change  to  tha 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  ofthe  last 
previously  submitted  report  by  this  reportir>g  entity  for  this  covered  Federal  action. 


4.  Er«ar  the  Ml  nme,addraa«.city.  slate  and  op  code  of  tha  reporting  entity.  Include  Congressional  District  if  known.  Check 
tfw  appropriate  dassiicaban  of  the  reporting  entity  thai  designates  if  it  is.  or  expects  to  be.  a  prkne  or  subaward  recipient 
Identify  the  tier  of  ttte  subewerdee,  e^.  ttw  first  subawardae  of  the  prime  is  the  1st  tier.  SulMwards  ir«ciude  but  are  not 
imNed  to  suiKorttracts,  aultgrants  actd  cortract  awards  WMtor  grants. 


H  tha  organizatton  Mng  the  report  in  Item  4  checks  "Subawardae-  then  enter  the  fun  name,  address,  dty .  state  and  rip  code 
of  ttie  prime  FedMil  recipient.  Include  CongressiorMi  District,  if  known. 

Enter  the  name  of  the  Federal  agwtcy  making  the  award  or  toan  commitment  Inctode  at  least  orw  organizational  level  below 
ageiKy  name,  if  krtown.  for  example.  Department  of  Transportation,  United  States  Coast  Ouard. 


7.  Er^ar  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  fuH  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  numtm  for  grants,  cooperative  agreehtenls.  loans,  and  toan  correnHments! 

I.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.,  Request 
tor  Proposal  (RFP)  number;  kivllabon  for  Bid  (TB)  number,  grant  announcement  number;  the  contract,  grant  or  toan  award 
numlMr.  the  appMcahon/proposal  control  number  assigned  by  the  Federal  agency).  InchJde  prefixes,  e.g..  "RFP-OE-M-MI.' 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agarKy.  enter  the  Federal 
anrwunt  of  ttw  award/toan  commitmerrt  for  the  prime  entity  identified  in  item  4  or  6. 

10.     (a)  Enter  tt>«  full  name,  address,  city,  state,  and  zip  code  of  the  lobbying  entity  registrant  urtder  the  Lobbying  Disctosure 
Act  of  1>»6  enoaged  by  the  reportirtg  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  toll  names  of  the  irtdividual<s)  performing  services,  and  IrKhide  hill  address  if  different  from 
10<a).  Enter  Last  Name.  First  Name,  and  Middle  Initial  (Ml). 

*♦= — t:ni«mi««w.mit  HJFHn „■  ,mi* hi    ...pi  ,i.^i.  h.  f  ..i  I.,.  ...■■■,■■ -..-J  .....J  p.,^  ^p„  ,^,,  lokkyitu 

'  '"I  I*      «•[*-*-■■■'  fci'ti'-ifc   |.-] .  t-.-i..,      .|,^,  (,riini)  nr  iiiM  In  marts  (ptenoed).  Blieiifc  ei  t 

Mifci.  ■  ».ii.i.i  «h.-j.  ..p.^  «ti..,— ,1 -1  iTf  mjininlmeili  nr  plannirtin  tie  made 


-«r 


Oheek  theapprepfiate  hnx|eat. 
nature  and  velus  of  in^iirtd  peyment. 


I  apply.  If  peymsnl  is  madt  through  an  in^iirtd  eanlribidiuii.  specify  the 


■^*-- — Check  the  epprepriate  bea(ea).  Oheek  ell  bases  thai  apply.  If  ethui  epeeify  iietuie. 


"^^ — '^■>'*^ «"■"'*■  "** *  <....if.i...  .lih.  ■,.-.;....i...^.  i.--j.;..^— j-^-^^-p,,^  ^j  iiillkseMpeiiHillu  imfjijiLL. 

*** ****^'*^^'^  "*  *"y  aervieee  rendered.  Include  ell  prsparaluiy  end  relaled  ectivity.  ne« )ms1  Ikiii  ip ml  ki  artiial  iiuiHatt 
oHWi  redsrel  effaieli.  Idenii>j>  Uia  Fedsrel  efleial(i)  tmitaeted  or  Ihe  eflieet<e).  emptoyee|s).  er  Mewiber<e)  ■»  Oangrsas  thai 
wars  contacted 


-M: — Oheek  wtiethei  e>  wet  e  Sf^ia.  A  Oentinuetion  Ohest(s)  is  ettatlwd. 
H.     The  certifying  official  sltaN  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


^ubSc  raporting  bwnlaii  for  titi*  coSMtion  of  Information  !•  MtimaUd  to  avoras*  30  n^nuta*  par  raaponaa.  Inciudlns  tima  for  raviawine 
inatnictiona.  aaarcMng  ailating  data  touicai    eathar<n«  and  maintaining  tlia  tfau  naadad.  and  eomp<a«in«  and  raw«a««tng  lh«  coSactlon  of 
Information    Sand  commanit  ragardlng  iha  burdan  aaticnala  or  any  otttar  aapact  of  tliia  coSactien  o(  ktfamtation.  Injludlng  auggoatloiw 
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DUNS  Number  Instructions 


D-U-N-S  No.:  Please  provide  the  applicant's  D-U-N-S  Number.  You  can  obtain  your  D-U-N-S 
Number  at  no  charge  by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S 
Number  Request  Form  The  form  can  be  obtained  via  the  Internet  at  the  following 
URL: 

bttp://www.dab.coin/dbis/abuutdb/intlduns.htm 

The  D-U-N-S  Number  is  a  unique  nine-digit  number  that  does  not  convey  any 
information  about  the  recipient.  A  built  in  check  digit  helps  assure  the  accuracy  of 
the  D-U-N-S  Number.  The  ninth  digit  of  each  number  is  the  check  digit,  which  is 
mathematically  related  to  the  other  digits  It  lets  computer  systems  determme  if  a 
D-U-N-S  Number  has  been  entered  correctly. 

Dun  &  Bradstreet,  a  global  information  services  provider,  has  assigned  D-U-N-S 
numbers  to  over  43  million  companies  worldwide. 
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56 
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1065 32147 

1068 32147 

1076..„ 32147 

1079 32147 

1106 32147 

1124 32147 
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...\5309 
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Proposed 
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214 

9CFR 
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..30415 
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71 

Rules: 
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77 
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78 

Proposed 
1 
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2 
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...34333 
...31130 
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30    
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...32971 

35 
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...29535 
...32600 

72 

...29535 

140  

...31840 

170 

....31840 

171 

...31840 

600 

...29941 

1010 

....30109 
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71 

1  Rules: 

....34335 

72 

...31364 

431 
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11  CFR 

PropoMd  Rules: 
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....33012 
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10    
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225 

30369 
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13  CFR 
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Proposed  Rules: 
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34660,  34662,  34563,  34566. 
34667,  34569,  34571,  34572, 
34674,  34676,  34578,  34580, 
34681,  34583,  34685,  34587. 
34689.  34691,  34789,  34790, 
34796,  34798,  34800,  34803, 
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30592.  30593.  30594,  30816, 
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31366,  31618,  31620,  32722, 
32723,  33641,  33542,  33643, 
33644,  33841,  33842,  34804, 
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73 32723,32724 

97 30595,  30697,  33844, 
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125 - 31866 

1 29 - 31 866 
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Proposed 

25 

27 

38 
30155. 
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32154, 
33016, 
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71 
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1 32725,  32726,  33848 

33 „....32726 

140 32733 

Propo09o  RuMK 
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1 30668 

10 „_ - 30675 

34  34336 

35 34336 

201 33306 

240 32628 


18  CFR 
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37 
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143 32916,  34808 
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113. 
151. 


20  CFR 
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256 „„...29547 
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404 30410 

416 33545,  33849 

Proposed  Rules: 

404 31680 
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.32733 


54 35134 

101 30615,  34084,  34092. 
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22  CFR 
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1 331 ™ 33220 
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914 32632 
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31  CFR 

Ch.  V 
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212 32616 
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100 30142.  30632,  32736. 

32738,33574,34811,34812, 
34813 

110 32739,34814 

117 29954.  31357.  31625, 

33248.  33575.  33576.  33577. 

34123 

165 30143.  30633.  31625. 

32124.  32741.  33248.  33578. 

34124.  34125.  34287.  34288 

404 35138 

405 35138 
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379 34218 

662 _ 33766 

663 33766 

664 33766 


35  CFR 
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PropoMd  Rulw: 
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34318.  34825 

185 32753.  34318.  34825 

186 32753.  34318,  34825 

261 33782 

268 ^ 31269,35147 

270 33782 

271 35147 

300 32760,  33855,  34132. 
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REMINDERS 

The  Items  in  this  list  were 
edrtonally  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  list  has  no  legal 
stgnrficance. 

RULES  GOING  INTO 
EFFECT  JUNE  29,  1*8 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

AntidumpMng: 
Welded  carbon  steel  pipe 
and  tube  from — 
Turkey;  published  6-29-98 
ENERGY  DEPARTMENT 
Information  classification: 
Restncted  data  and  formerly 
restricted  data 
identification:  Federal 
procedures;  published  12- 
31-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

New  York;  published  4-30- 
98 
Hazardous  waste: 
Identification  and  listing — 
Organobromine  production 
wastes;  published  6-29- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Arkansas;  published  5-21-98 
Montana,  published  5-21-98 
New  York;  published  5-21- 

98 
Vermont  and  New  York; 
published  5-21-98 
FEDERAL  TRADE 
COMMISSION 
Conflict  of  interests;  published 

6-29-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
1 ,6-hexanediamine.  N.N'- 
bis(2,2,6.6-tetramethyM- 
pipendinyl)-,  polymers 
wit  h  morphollne-2,4,6- 
trichloro- 1 ,3,5-tnazine 
reaction  products; 
published  6-29-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Disaster  recovery  initiative; 
use  of  grant  fur>ds; 


clarification;  published  5-29- 
98 

Mortgage  and  loan  Insurance 
programs: 

Single  family  mortgage 
insurance — 
Electronic  underwriting; 
published  5-29-98 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management  and 
Outer  Continental  Shell;  oil, 
gas,  and  sulphur  operations: 
Gas  royalties  reporting  and 
payment  standards  and 
gas  analysis  reports;  and 
oil  and  gas  production 
measurement,  surface 
commingling,  and  security 
Correction;  published  5- 
20-98 
Royalty  management: 
Gas  royalties  reporting  and 
payment  standards  and 
gas  analysis  reports 
Correction,  published  6- 
22-98 

INTERNATIONAL  TRADE 
COMMISSION 

Freedom  of  Information  and 
Privacy  Acts; 

implementation;  published  5- 
29-98 

JUSTICE  DEPARTMENT 

Executive  Office  for 
Immigration  Review: 

Aliens  who  are  nationals  of 
Guatemala,  El  Salvador, 
and  former  Soviet  bkx; 
countnes;  deportation 
suspension  and  removal 
cancellation;  motion  to 
open 

Correction;  published  6- 
29-98 

SECURrriES  and 

EXCHANGE  COMMISSION 

Securities: 
Shareholders  proposals; 
published  5-28-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ain*«)rthiness  directives: 

Boeing;  published  6-24-98 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Municipal  securities  dealers; 
reporting  and  recordkeeping 
requirements;  published  5- 
28-98 

TREASURY  DEPARTMENT 
Customs  Service 

Financial  and  accounting 
procedures: 

Automated  clearinghouse 
credit;  published  5-28-98 


Recordkeeping,  inspectkxi, 
search,  and  seizure: 
Pnor  disclosure  of  previous 
entry  of  merchandise  into 
U.S.  by  fraud,  gross 
negligence  or  negliger>c8; 
formal  investigation 
commencement;  published 
5-28-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Kiwttruit  grown  in^ 
Califomia;  comments  due  by 
7-6-98;  published  6-5-98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Gypsy  moth;  comments  due 
by  7-10-98;  published  5- 
11-98 

Mediterranean  fruit  fly; 
comments  due  by  7-10- 
98;  published  5-11-98 
User  fees,  vetennary 

diagnostic  services; 

comments  due  by  7-6-98; 

published  5-4-98 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
impiementatk)n: 

Food  stamp  program; 
retailer  integrity,  fraud 
reduction,  and  penalties; 
comments  due  by  7-6-98; 
published  5-6-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  Soutti 
Atlantic  fisheries — 
South  Atlantic  shnmp; 
comments  due  by  7-6- 
98;  published  6-3-98 

Magnuson-Stevens  Act 
provisions — 
Fisheries  and  gear  list 
and  notification 
guidelines;  comments 
due  by  7-6-98; 
published  6-4-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Simplified  acquisition 
procedures;  comments 


due  by  7-7-98;  published 

5-8-98 
Federal  Acquisition  Regulation 
(FAR): 
Offeror  or  contractor 

representation 

requirements;  reduction  or 

removal;  comments  due 

by  7-6-98;  published  5-7- 

98 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Petroleum  refinenes; 
comments  due  by  7-9-98; 
published  6-9-98 
Air  programs: 
Fuels  and  fuel  additives — 
Cok>rado;  gasoline  Reid 
Vapor  Pressure  volatility 
standard  for  1998, 
1999,  and  2000; 
approval  of  petition  to 
relax;  comments  due  by 
7-10-98;  published  6-10- 
98 
Cotorado;  gasoline  Reid 
Vapor  Pressure  volatility 
standard  for  1998, 
1999,  and  2000; 
approval  of  petition  to 
relax;  comments  due  by 
7-10-98;  published  6-10- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  comments 
due  by  7-8-98;  pjublished 
6-8-98 
Tennessee;  comments  due 
by  7-8-98;  published  6-8- 
98 

Texas;  comments  due  by  7- 
8-98;  published  6-8-98 
Clean  Air  Act: 
AckJ  rain  program — 
Continuous  emission 
monitonng;  bias  test, 
relative  accuracy  test, 
and  availability  analysis; 
determinations; 
comments  due  by  7-6- 
98:  published  5-21-98 
Continuous  emission 
monitonng;  rule 
streamlining;  correction; 
comments  due  by  7-6- 
98;  published  6-8-98 
Pesticides;  emergency 
exemptions,  etc.: 
2-propene-1 -sulfonic  acid, 
etc.;  comments  due  by  7- 
6-98;  published  5-6-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
E.I.  DuPont  de  Nemours  & 
Co.;  comments  due  by  7- 
6-98;  published  5-6-98 


VI 
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Safener  HOE- 107892: 
comments  due  by  7-6-98; 
published  5-6-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Industrial,  saentific,  and 

medical  equipment: 

RF  (radio  frequency)  lighting 
devices;  comments  due 
by  7-8-98;  published  4-24- 
98 
Radio  frequency  devices: 

Scanning  receivers,  further 
ensurarx:e  against 
receiving  cellular  radio 
signals;  comments  due  by 
7-10-98;  published  6-10- 
98 
Radio  stations;  taWe  of 

assignments: 

Illinois;  comments  due  by  7- 
6-98;  Dubtehed  5-21-98 

FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 
Disaster  assistance: 
Temporary  housir>g 

assistance;  application 

penod  extension; 

comments  due  by  7-6-98; 

published  5-6-98 

FEDERAL  TRADE 
COMMISSION 

Electronic  media;  rules  and 
guides  applicability: 
comment  request;  comments 
due  by  7-7-98;  published  5- 
6-98 

GENERAL  SERVICES 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Olfefor  or  contractor 
representation 
requirements;  reduction  or 
removal;  comments  due 
by  7-6-98;  published  5-7- 
98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Biological  products: 
General  safety  test 
requirements;  exemptions; 
comments  due  by  7-6-98; 
pubhshed  4-20-98 
Color  additives: 
Color  additive  lakes;  safe 
use  in  food,  drugs,  and 
cosmetics;  permanent 
listing;  comments  due  by 
7-6-98;  published  6-3-98 
Food  for  human  consumption: 
Beverages — 
Fruit  and  vegetable  juices 
and  juice  products; 
HACCP  procedures  for 
safe  and  sound 
importation;  comments 


due  by  7-8-98; 
published  4-24-98 
Juice  and  juice  products 
safety;  preliminary 
regulatory  impact 
analysis  and  initial 
regulatory  flexiljility 
analysis;  comments  due 
by  7-8-98;  published  5- 
1-98 
Food  labeling— 
Crabmeat;  common  or 
usual  name  for 
nonstandardized  foods; 
comments  due  by  7-7- 
98;  published  4-23-98 
Medical  devices: 
Hematology  and  pathology 
devices — 

Over-the-counter  test 
sampie  coliection 
systems  for  drugs  of 
abuse  testing; 
reclassification  and 
designation  as  restricted 
devices;  comments  due 
by  7-6-98;  published  3- 
5-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996: 

Administratrve 
requirements — 
Electronic  transactions 
standards;  comments 
due  by  7-6-98; 
published  5-7-98 

Health  Insurance  Portability 
and  Accountability  Act; 
implementation; 

Administrative 

requirements — 

istational  standard  health 
care  provider  identifier, 
comments  due  by  7-6- 
98;  published  5-7-98 

Medicare: 
Clinical  diagnostic  laboratory 
testing;  coverage  and 
administrative  poliaes; 
negotiated  rulemaking 
committee — 
Establishment  and 

meetir>gs;  comments 

due  by  7-6-98; 

published  6-3-98 

Hospital  inpatient 
prospective  payment 
systems  and  1999  FY 
rates;  comments  due  by 
7-7-98;  published  5-8-98 

Provider-sponsored 
organizations;  waiver 
requirements  and 
solvency  standards; 
comments  due  by  7-6-98; 
published  5-7-98 


HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Housing  and  Community 
Development  Act  of  1974; 
implementation: 
Nondiscrimination  in 
programs  and  activities 
receiving  assistance  urxJer 
Title  I;  discnmination 
complaint  filing 
procedures;  comments 
due  by  7-10-98;  published 
5-11-98 
Low  income  housing: 
Housing  assistance 
payments  (Section  8>— 

Fair  market  rent 
schedules  for  rental 
certificate,  loan 
managment,  property 
disposition,  moderate 
rehabilitation,  rental 
voucher  programs,  etc; 
comments  due  by  7-6- 
98;  putjlished  5-5-98 
fNTERtOR  DEPARTMENT 
Hsh  and  Wildlife  Serv1c« 
Endangereo  and  threatened 
speaes: 

Mariana  fruit  bat;  comments 
due  by  7-10-98;  published 
5-29-98 
JUSTICE  DEPARTMENT 
National  Instant  Cnminal 
Background  Check  System; 
poliaes  and  procedures; 
estatilishmerrt;  comments 
due  by  7-6-98;  published  6- 
4-98 
Privacy  Act;  implementation; 
comments  due  by  7-6-98; 
published  6-4-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulatxxi 
(FAR): 

Offeror  or  contractor 
representation 
requirements;  reductkxi  or 
removal;  comments  due 
by  7-6-98;  published  5-7- 
98 

SMALL  BUSINESS 

ADMINISTRATION 

Business  toans: 
504  program  Tinandng  and 
danfication  of  existing 
regulations;  comments 
due  by  7-6-98;  published 
5-5-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Gulf  of  Alaska,  southeast  of 
Narrow  Cape.  Kodiak 
Island,  AK;  safety  zone; 
comments  due  by  7-10- 
98;  published  6-10-98 


San  Franasco  Bay  et  al., 
CA;  safety/security  zone; 
comments  due  by  7-6-98; 
published  5-7-98 
Regattas  and  marine  parades: 
Greater  Jacksonville  Kingfish 
Tournament,  comments 
due  by  7-9-98.  published 
6-19-98 
TRA^iSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Aerospatiale:  comments  due 
by  7-6-98:  published  6-4- 
98 
Agusta  S.pA;  comments 
due  by  7-6-98;  putjiished 
6-5-98 
Airbus;  comments  due  by  7- 

6-98:  published  6-3-98 
Allison  Engine  Co.; 
comments  due  by  7-7-98; 
puCMished  5-6-98 
Boeing;  comments  due  by 

7-6-98:  published  5-20-98 
Bombardier:  comments  due 
by  7-6-98;  published  6-8- 
98 
British  Aerospace; 
comments  due  by  7-6-98; 
published  6-3-98 
Construcciones 
Aeronauticas.  S.A.; 
comments  due  by  7-8-98; 
published  6-8-98 
Domier;  comments  due  by 
7-6-98;  published  6-9-98 
Eurocopter  Framce; 
comments  due  by  7-6-98; 
published  5-7-98 
McDonnell  Douglas; 
comments  due  by  7-6-98; 
pubhshed  5-20-98 
Pratt  &  Whitney;  comments 
due  by  7-6-98;  put)lished 
5-7-98 
Raytheon;  comments  due  by 
7-10-98;  published  5-5-98 
REVO,  IrK.;  comments  due 
by  7-8-98;  published  5-15- 
98 
Rolls-Royce;  comments  due 
by  7-6-98;  published  5-6- 
98 
Saab;  comments  due  by  7- 
9-98;  published  6-9-98 
Class  B  airspace:  comments 
due  by  7-6-98;  published  6- 
4-98 
Class  D  and  Class  E 
airspace;  comments  due  by 
7-6-98;  published  6-3-98 
Class  E  airspace;  comments 
due  by  7-6-98;  published  5- 
15-98 
Colored  Federal  airways; 
comments  due  by  7-6-98; 
published  6-5-98 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Insurer  reporting  requirements: 


TRANSPOI 
DEPARTMI 


UMI 


Motor  vehicle  theft  loss 
expenences  report  filing, 
list,  comments  due  tjy  7- 
6-98,  published  5-4-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  matenals; 

Hazardous  liquid 
transportation — 

Liquefied  compressed 
gases  in  cargo  tank 
motor  vehicles,  safety 
standards  for  unloading, 
negotiated  rulemaking 
committee;  intent  to 
establish  and  meeting; 
comments  due  by  7-&- 
98;  putjiished  6-4-98 
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LIST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
wrth  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  http:// 
www  nara.gov/fedreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Pnntir^ 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  tje  made 
available  on  the  Internet  from 


GPO  Access  at  http:// 
www  access  gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  1847/P.L.  105-184 

Telemarketing  Fraud 
Prevention  ^a  of  1998  (June 
23,  1998;  112  Stat    520) 
S.  115(VP.L.  106-185 
Agricultural  Research. 
Extension,  and  Education 
Reform  Act  of  1998  (June  23. 
1998;  112  Stat    523) 
S.  1900/P.L.  105-186 
U.S.  Hokxaust  Assets 
Commission  Act  of  1998 
(June  23.  1998;  112  Stat. 
611) 

H.R.  3811/P.L.  105-187 
Deactoeat  Parents  Punishment 
Act  of  1998  (June  24,  1998; 
112  Stat   618) 
Last  List  June  24,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enaaed  public  laws.  To 
subscribe,  send  E-mail  to 
llstproc@lucky.fed.gov  with 
the  text  message 

subscribe  PUBLAWS-L  Your 
Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
public  laws    The  text  ot  laws 
IS  not  available  through  this 
service   PENS  cannot  respond 
to  speafic  inquiries  sent  to 
this  address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  Idst 

week  arxj  which  is  now  available  for  sale  at  the  Government  Pnnting 

Office. 

A  checWist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  availaole  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  httpV/www  access.gpo.gov/nara/cfr/ 

index.html.  For  InformatKDn  aboot  GPO  Access  caM  the  GPO  User 

Support  Team  at  1-888-293^98  (toll  iree)  or  202-512-1530. 

The  annual  rate  for  subscnption  to  all  revised  oaper  volumes  is 

$951.00  domestk:,  S237  75  additionai  for  foreign  mailing. 

Mai  orders  to  the  Supenntendent  of  (Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  nrwy  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Fnday,  at  (202) 

512-1800  from  8:00  a.n  to  4  00  p.m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250 

TNto  Stocfc  Number  Price 

1.  2  (2  Reserved) (86<MJ34-00001-1) 5.00 

3  (1997  Compiohoo 
ana  Parts  100  and 

101)  _ (869-03i-00002-9)  ...„.      ]9J0O      'Jan.  1,  f998 

4  ....(869-034-00003-7) 7ilO      »Jaa  I.  1998 


»Jan.  1,  1998 


SParta: 

l^TT    ..M 

700-1199  .._ 

1200-End.6(6 
Reserved)  .... 

TParts: 

1-26 

27-42  ..- 

53-209 

210-299  . ;.. 

300-399 — 

400-699 

700-899  

900-999 

1000-1199  

1200-1599  

ldOO-)999  . — 

•  1900-1939 

1940-1949  

1^50-1999  

2000-End 


..  (86«-Oi4-oaXA-5)  _....  35i»  Jan.  1,  1998 

...  (86M)34-^XXB6-3)  ..-..  26J)0  Jan.  1,  1998 

...  (869-OJ4-00006-1) 2t9JaO  Jan.  1,  1998 

...  (869-034-OOOC^-O) UJDO  Jan.  1,  1998 

...  (86<>-C34-0000«-«) 30.00  Jon.  1,  1998 

...  (86<M334-0000<>-6) 20iM  Jan.  1,  1998 

...(869-034-00010-0) USO  Jon.  1,  1998 

..H869-a34-0001  )-6) 24X10  Jon.  1,  1998 

...(86<M}34-00012-6) 33.00  Jan.  1,  1998 

...  C869-C34-0001>4) MJOO  Son.  1.  1998 

...(869-034-000 14-2) 39.00  Jan.  1,  1998 

...(869-<i34-a00l5-1) 44J»  Jan.  1,  1998 

...(869-^334-00016-9) 341)0  Jan.  1,  1998 

.,(869-034-00017-7) 58X10  Jan.  1,  1998 

...<869-O34-00018-5)  ._...  18X10  Jan.  1,  1998 

...(869-034-00019-3) .33X10  Jan.  1,  1998 

...  (869-O34-00C2O-7) 40X0  Jan.  1,  1998 

...(869-034-00021-5) TAJOO  Jan.  1,  1998 


....(869-034-00022-3) 33J)0        Jan.  1,  1998 


9  PwlK 

1-199  

200-End  „ 

10  Part*: 

0-50 

51-199  

200-499  ... 
500-€nd  .. 


,  (869-O34-0OC2>l) 40X10 

,  (8e9-034-0OC24-0) 33X10 

.(869-034-00025-8) 39X» 

.  (869-O34-0OC26-6) 32.00 

.(869-034-00027-4) 31.00 

.  (8e9^Xi4-0OC28-2) 43.00 

19.00 


11  (869-O34-O0O29-1)  ... 

12  Parta; 

1-199     ™ (869-034-00030-4) 17X)0 

200-219 (869-034-00031-2) 21X)0 

220-299 (869-034-00032-1) 39.00 

300-499 „ (869-034-00033-9) 2100 

500-599 (869-034-00OJ4-7) 24.00 

800-End  - (869tO34-O0035-5) 44.00 

13 (869-034-00036-3) 23.00 


Jon.  I.  1998 
Jon.  1.  1998 

Jon.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 

Jon.  1, 1998 

Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1.  1998 

Jon.  1,  1998 


Slock  Number 


Price       R«vlsk>n  Data 


14  Part*:  ^,_ 

1-59         (869-034-00037-1) 47.00 

80-139 (869-034-00038-0)  40.00 

140-199 (869-034-00039-8)  16.00 

200-1199 (869-034-00040- 1) 29.00 

1200-€nd (869-034-00041-0) 23.00 

ISParta:  

0-299  (869-034-00042-8)  22.00 

300-799  (869-034-00043-6) 33.00 

800-€nd (869-034-00044-4)  23.00 

16  Parts: 

0-999       (869-034-00045-2) 30.00 

10(XKnd (869-034-00046-1) 33.00 

17  Part*: 

1-199 

200-239 

240-End  ..... 


(869-032-00048-^) 21.00 

(869-032-00049-2) 32.00 

(869-032-OOC«)-6) 40.00 


18  Part*: 

1-399  

400-End  .. 

19  Parts: 

•1-140  

141-199  ... 
200-€nd  .. 


(869-032-0005  M) 46.00 

(869-O34-00052-5) 13.00 


(869-034-00053-3) 34X)0 

(869-032-O0054-9) 30.00 

(869-032-00055-7) 16X)0 


20Part*: 

1-399     ._ - (86<M132-00056-5) 26.00 

400-499 (869-032-00057-3)  46X)0 

500-€nd — .  (869-034-00058-4) 44X» 

21  Parts: 

1-99          (86WJ34-00069-2) 21X10 

100-169 (869-032-00060-3) 27.00 

•170-199  (869-034-00061-4)  28X10 

200-299 (869-034-00062-2)  9.00 

300-499 (869-032-O0063-8) 50.00 

500-599 (869-032-00064-6)  28.00 

•600-799  (869-O34-00066-7)  9.00 

800-1299 (869-032-00066-2)  31.00 

•1300-€nd  „ (869-034-00067-3) 12.00 


22  Parts 

•1-299  .„.. 
300rfnd  „ 

23 

24  Part*: 

0-199  .._.., 
200-499  ... 
500-699... 
•700-1699 
1700-€nd. 


(869-034-00068-1) 41.00 

(869-032-00069-7) 31.00 

(869-O32-0007O-1)  ._...  26.00 

;....  (869-034-00071-1) 32X1) 

(869-032-00072-7) 29.00 

............  (869-032-0007^5) 18.00 

(869-034-00074-6)  45.00 

(869-032-00075- 1) 18.00 

25  - (869-032-00076-0) 42X)0 

54 1  O-l-liiO  (869-032-00077-8)  _....  21.00 

M  1.61-1.169 -..  (869-032-00078-6) USJO 

M  1.170-1.300 — (869-03W)0079^)  31.00 

« 1.301-1400  .- (869-^)32-00080-8) 22X)0 

U 1401-1440 (869-032-00081-6)  39.00 

«1.441-1i00  „ (869-034-00082-7)  29.00 

M 1  501-1.640  .- (869-032-00083-2) 28.00 

§4  1  641-1.850 (869-032-00084-1) 33.00 

•M 1  851-1.907  (869-034-00085- 1) 36.00 

M  1  908-1.1000  (869-032-00086-7)  34.00 

•M  1.1001-1.1400  (869-034-00087-8)  38.M 

M  1.1401-End  (869-032-00088-3)  45.00 

2-29     _ (869-032-00089-1)  36X)0 

30-39     _..  (869-032-00090-5) 25.M 

40-49     (869-034-00091-6) 16.00 

50-299   (869-034-00092-4) 19.TO 

30O499 (869-O32-00093-0) 33.00 

500-599 (869-034-00094-1) 10.00 

600-End  (869-032-00095-3) 9.50 

27  Part*: 

1-199  (869-O32-0O096-4)  48.00 


Jon.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Joa  1,  1998 

Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1998 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1998 

Apr.  1,  1998 
Ape.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1998 


Apr,  1, 

1998 

Apr.  1, 

1997 

Apr.  1, 

1998 

Apr.  1, 

1998 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1. 

1998 

Apr.  1. 

1997 

Apr.  1. 

1998 

Apr.  1, 

1998 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1998 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr  1, 

1998 

Apr.  1, 

1997 

Apr.  1, 

,1997 

Apr.  1 

,  1997 

Apr.  1 

,  1997 

Apr.  1 

,  1997 

Apr.  1 

,  1997 

Apr  1 

,  1997 

Apr.  1 

,  1998 

Apr.  1 

,  1997 

Apr.  1 

,  1997 

Ape.  1 

.  1998 

Apr,  1 

,  1997 

Apr.  1 

,  1998 

Apr,  1 

.  1997 

Apr,  1 

,  1997 

Apr,  1 

,  1997 

Apr,  1 

,  1998 

Apr,  1 

,  1998 

Apr,  1 

,  1997 

Apr.  1 

,  1998 

Apr.  1 

.  1997 

Apr  1 

,  1997 

UMI 


ovtsion  Data 

Jan.  1, 

1998 

Jan.  1, 

1998 

Jan.  1, 

1998 

Jan.  1, 

1998 

Jon.  1. 

1998 

Jon.  1, 

1998 

Jan.  1, 

1998 

Jan.  1, 

1998 

Jon.  1. 

1998 

Jan.  1, 

1998 

Apf.  1, 

1997 

Apf.  1, 

1997 

Ap(.  1, 

1997 

Ap(.  1. 

1997 

Apr.  1. 

1998 

Apr.  1 

1998 

Apr.  1 

1997 

Apc.l 

1997 

Apr.  1 

1997 

Apf.  1 

1997 

Apf.  1 

1998 

Apr.  1 

1998 

Apf.  1 

1997 

Apf.  1 

1998 

Apr.  1 

1998 

Apt.  1 

1997 

Apf.  1 

,  1997 

Apf.  1 

,  1998 

Apf.  1 

,  1997 

Apf.  I 

,  1998 

Apf.  1 

,1998 

Apf.  1 

,  1997 

Apf.  1 

,  1997 

Apf.  I 

,  1998 

Apf.  1 

.  1997 

Apr.  1 

,  1997 

Apf. 

,  1998 

Apf.  1 

,  1997 

Apr.  1 

.1997 

Apf.  1 

,1997 

Apf. 

,  1997 

Apr. 

,  1997 

Apf. 

,  1997 

Apf, 

,  1997 

Apf. 

.  1998 

Apf. 

,  1997 

Apf 

1.  1997 

Apf. 

1,  1998 

Apf. 

1,  1997 

Apf. 

1,  1998 

Apf. 

1,  1997 

Apf. 

1,  1997 

Apf. 

1,  1997 

Apf. 

1,  1998 

Apf, 

1,  1998 

Apf 

1,  1997 

Apf. 

1,  1998 

Apf. 

1.  1997 
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IX 


Title 


Stock  NumtMr 


Prtc« 


200-€nd  (869-034-00097-5) 17.00 

28  Parts: 

1-42  (869-032-00098-1) 36.00 

43-end  „ (869-032-00099-9)  30.00 

29  Parts: 

0-99  (869-032-00100-5) 27.00 

100^99 (869-032-00101-4) 12.00 

500-899 (869-032-00102-2) 41.00 

900-1899  (869-032-00103-1) 2]JD0 

1900-1910  (§§1900  to 

1910.999)  (869-032-00104-9) 43.00 

1910  (§§1910.1000  to 

end)  „ (869-032-00105-7) 29.00 

191 1-1925  (869-032-00106-5) 19.00 

1926  (869-032-00107-3) 31.00 

1927-€nd „ (869-032-00108-1) 40.00 

30  Parts: 

1-199  (869-032-00109-0)  .. 

200-699 (869-032-00110-3)  .. 

700-£n<j  (869-032-00111-1)  ... 


33.00 
28.00 
32.00 

31  Parts: 

0-199  (869-032-00 11 2-0) 20.00 

200-End  (869-032-00113-8) 42.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  J. (869-032-00114-6)  42.00 

191-399 „ (869-032-001 15-4) 51.00 

400-629 (869-032-001 16-2) 33.00 

630-699 (869-032-00117-1)  22.00 

700-799 (869-032-001 18-9)  28.00 

800-End  „ (869-032-001 19-7) 27.00 

33  Parts: 

1-124  (869-032-00120-1)  .. 

125-199 (869-032-00121-9)  .. 

200-€nd  (869-032-00122-7)  .. 


27.00 
36.00 
31.00 

28.00 
27.00 
44.00 


34  Parts: 

1-299  (869-032-00123-5)  .. 

300-399  (869-032-00124-3)  .. 

400-£nd  ,. (869-032-00125-1)  .. 

35  „. (869-032-00126-0)  .. 

36  Parts 

1-199  (869-032-00 127-«) 20.00 

200-299  ....„ (869-032-00128-6) 21.00 

300-€nd (869-032-00129-4) 34.00 

37  (869-032-00130-8)  .. 


38  Parts: 

0-17  (869-032-00131-6) 

18-End  (869-032-00132-4) 

39  ■ (869-032-00133-2) 


34.00 
38.00 


40  Parts: 

1-49  (869-032-00134-1) 31.00 

50-51  (869-032-00135-9) 23.00 

52  (5201-52.1018) (869-032-00136-7) 27.00 

52  (52.1019-£nd)  (869-032-00 137-5) 32.00 


53-59  (869-032-00138-3) 

60  (869-032-00139-1) 

61-62  (869-032-00140-5) 

63-71  (869-032-00141-3) 

72-80  (869-032-00142-1) 

81-85  „ (869-032-00143-0) 

86  (869-032-00144-8) 

87-135  (869-032-00145-6) 

136-149 (869-032-00146-4) 

150-189  (869-032-00147-2) 

190-259 (869-032-00148-1) 

260-265  (869-032-00149-9) 

266-299 (869-032-00150-2) 


14.00 
52.00 
19.00 
57.00 
35.00 
32.00 
50.00 
40.00 
35.00 
32.00 
22.00 
29.ro 

24.ro 


Revtston  Dat( 

*Ap(.  1,  199 

July  1,  199: 

July  1,  199 

July  1,  199 

July  1,  199 

July  1,  199 

July  1.  199 

July  1,  199 

July  1,  199 

July  1,  199 

July  1,  199 

July  1,  199; 


July  1, 
July  1, 
July  1, 


199 
199 
199 


July  1,  199; 
July  1,199 

2Juty  1,  1984 
2July  1,  1984 
2Juty  1,  1984 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 


15.ro        July  1.  1997 


July  1,  1997 
July  1.  1997 
July  1,  1997 

27.ro        July  1,  1997 


July  1, 
July  1. 


1997 
1997 


23.ro        July  1.  1997 


1997 
1997 
1997 
1997 


July  1,  1997 
July  1,  1997 
July  1 
July  1 
July  1 
July  1 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
Juty  1,  1997 
July  1,  1997 


Titia 


Stock  Number 


Prlca       Revision  Date 


300-399 _ (869-032-00151-1) 

400M24 „ (869-032-ro  152-9) 

425-699 „ (869-032-ro  153-7) 

700-789 (869-032-W 154-5) 

790-End  (869-032-00155-3) 


27.ro 
33.ro 
40.ro 
38.ro 
i9.ro 


41  Chaptsrs: 

1, 1-1  to  1-10 i3.ro 

1,1-11  to  Appendix,  2  (2  Reserved) 13  JO 

3-6 „ um 

I    ••■■■■>•••••••>••••■■•«•■■■••••••*••••••••••••■••••«■»«««„,„..••••••■•  o*uu 

9 13X)0 

10-1 7  „ ,.„.  9^ 

18,  Vol.  I,  Ports  1-5  13X)0 

1 8,  Vol.  II,  Ports  6-19 I3.ro 

18,  Vol.  III.  Ports  20-52  ..; 13.M 

19-»00  i3.ro 

1-100  — (869-032-roi56-l) 14.ro 

101  > (869-032-ro  157-0) 36.ro 

102-2M „ (869-032-00158-8) 17.ro 

201-€nd  (869-032-ro  159-6) 15.ro 

42  Parts: 

1-399  (869-032-00160-0)  .. 

400^429 (869-032-roi61-8)  .. 

430-€nd  (869-032-ro  162-6)  .. 


43  Parts: 

1-999  (869<32-roi63^) 

lOOO-end  (869-032-ro  164-2) 


32.ro 
35.ro 
50.ro 

3i.ro 
50.ro 


July  1,  1997 

sjuly  1.  1996 

July  1,  1997 

July  1,  1997 

July  1,  1997 

July  1.  19&4 
Juty  1.  1984 
July  1,  1984 
July  1,  1984 
Juty  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  19&4 
July  1,  19&4 
July  1,  1984 
Juty  1,  1984 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 


.(869-032-00165-1) 31.M        Oct.  1,  1997 


45  Parts: 

1-199  ....„ (869-032-M 166-9) 

200-499 (869-032-ro  167-7) 

500-1199  „ (869-032-ro  168-5) 

1200-£nd (869-032-ro  169-3) 


30.ro 
i8.ro 

29O0 

39.ro 


46  Parts: 

1-40  (869-032-00170-7) 26A) 

41-69  .._ „ (869-032-roi71-5) 22.ro 

70-89  . — . (869-032-ro  172-3) ll.ro 

90-139 „ (869-032-ro  173-1) 27.ro 

140-155 (869-032-ro  174-0) 15.ro 

156-165 _ (869-032-ro  175-8) 20.ro 

166-199 „ (869-032-ro  176-6) 26.ro 

200-499 (869-032-roi  77-4) 21  .ro 

500-€nd  (869-032-ro  178-2) 17.ro 

47  Parts: 

0-19  (869-032-ro  179-1) 34.ro 

20-39  — (869-032-00 180-4) 27.ro 

40-69  (869-032-roi81-2) 23.ro 

70-79  (869-032-ro  182-1) 33.ro 

80-£nd  (869-032-ro  183-9) 43.ro 

48  Cttapters: 

1  (Ports  1-51)  (869-032-00184-7) 53«) 

1  (Ports  52-99)  (869-032-ro  185-5) 29.ro 

2  (Ports  201-299) (869-032-ro  186-3) 35.ro 

3-6 (869-032-ro  187-1)  29,ro 

7-14  (869-032-ro  188-0) 32.ro 

15-28  (869-032-ro  189-8) 33.ro 

29-€nd  (869-032-ro  190-1) 25.ro 

49  Parts: 

1-99  (869-032-ro  19 1-0) 

100-185 (869-032-ro  192-8) 

186-199  .., „....  (869-032-ro  193hS) 

200-399 :. (869-032-ro  194-4) 


3i.ro 
50.ro 
ii.ro 
43.ro 

...(869-032-ro  195-2) 49.ro 


400-999 

1000-1199  (869-032-ro  196-1) 

1200-£nd (869-032-00197-9) 

50  Parts: 

1-199  (869-032-ro  198-7) 

200-599 ^ (869-032-ro  199-5) 

600-€nd  : (869-032-ro20&-2) 

CFR  Index  ond  Findings 
AjdS (869-034-00049-6) 


i9.ro 
i4.ro 

4i.ro 
22.ro 
29.ro 


Oct.  1,  1997 
Oct.  1,  1997 
Oct.  I,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


46.ro   Jon.  1.  1998 
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Tltta  Stock  Number  Pric*       RcvMon  (Ma 

Comptete  1W8  CFR  set 951.00  1998 

MicroAche  CFR  Edition 

Subscription  (moited  cb  issued)  247.00  1998 

Individuai  copies 100  1998 

Comptete  set  (one-time  maing) 247.00  1997 

Comptete  set  (one-time  moing)  264.00  1996 

>  BecouM  THI*  }  s  an  annual  comptfolton.  \N%  voMnt  and  al  previous  volumM 
should  b*  rttoined  as  a  pwmonant  r«(«r«nc*  soure*. 

»Tr»  X<v  1,  I'SS  •dMKX)  o<  32  Cffi  Port*  1-189  conlaini  o  not*  only  fa 
Pats  1-39  mclusiv*.  Fa  m*  tUI  text  of  Itw  Mara*  Acguistion  Begulotions 

m  Parts  1-39.  consult  me  ttwee  CF«  voiumes  Issued  as  ot  July  1.  19M,  containing 
tttote  poll 

>Tt»  July  1,  I9M  •<*l»on  o»  41  CFB  Ctnpten  1-1(»  contains  a  note  orty 
fa  Chaplera  1  to  49  nciusive  ^or  me  ful  text  of  procuement  regutcMons 
r  Chopten  I  to  49.  consult  th«  eleven  CF8  volumes  issued  as  o(  Xiy  1, 
1964  contoWng  ttwM  chapters. 

*Ho  amendments  to  mo  volume  were  oromuigofed  during  me  oeriod  Aiy 
1.  1996  to  June  30,  1997    '^   ■ze.r-e    ss..«?^    <.r.  >>    .-^ctjt^  r«    ••aned. 

»No  (jTWldmento  to  lt«s  >>-Diur^  «e<e  >  jr^igaf«c  Ju  .'^,  -«  ;*<  c<;  xxxjoy 
1,  1997  tlvough  December  31.  1997.  Ihe  C«  vOurne  ssued  as  ot  January 
1, 1997  tfwtid  be  retained. 

*No  uiiwndments  to  tt«s  volume  were  promulgaled  during  ttw  period  AprH 
1,  1997.  ttvough  AprI  1.  1996.  Ibe  Cflt  volume  iMued  oi  of  AprI  1,  1997. 
should  De  retaned. 


1998 


UMI 


6  3 


ISS 


1998 


UMi 


VOL 
6  3 


ISS 


1998 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


UMI 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR;         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents.  ^^ 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON.  DC 

WHEN:  July  14,  1998  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agricultural  Marketing  Servica  • 

RULES 

Agricultural  commodities;  U.S.  grade  standards  and  other 
selected  regulations  removed;  Federal  regulatory 
review,  35500-35502 
PROPOSED  RULES 
Fruits  and  vegetables,  processed: 

Inspection  and  certification,  35544-35546 
NOTICES 

Milk  marketing  orders: 
New  England  et  al..  35564 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  35562- 
35563 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Omnibus  Consolidated  Appropriations  Act  of  1997; 
implementation: 
Misdemeanor  crime  of  domestic  violence  conviction; 
prohibited  from  shipping,  receiving  or  possessing 
firearms  and  ammunition,  etc.,  35520-35523 

PROPOSED  RULES 

Omnibus  Consolidated  Appropriations  Act  of  1997; 
implementation: 
Misdemeanor  crime  of  domestic  violence  conviction; 
prohibited  from  shipping,  receiving  or  possessing 
firearms  and  ammunition,  etc.,  35551-35552 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 
Meetings: 
Access  Board.  35565-35566 

Census  Bureau 

NOTICES  • 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35566-35567 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Acquired  immunodeficiency  syndrome  (AIDS)  and 
human  immunodeficiency  virus  (HIV)  infection; 
epidemiologic  research  studies,  35589-35592 
Occupational  safety  and  health — 
Drywall  sanding  construction  activities;  economic 
evaluation  of  engineering  control  interventions, 
35592-35594 
Waterbome  disease  occurence  studies  program,  35594- 
35598 


Children  and  Families  Administration 

PROPOSED  RULES 

Head  Start  Program: 
Head  start  grantees  and  current  or  prospective  delegate 
agencies;  appeal  proc  edures,  35554-35558 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Adoption  opportunities  program,  35598 
Child  support  enforcement  demonstration  and  special 
projects,  35598-35601 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

East  River,  NY;  safety  zone.  35534-35535 
Regattas  and  marine  parades: 

City  of  Pittsburgh  Independence  Eve  Celebration.  35534 
Technical  amendments,  35524-35534 
PROPOSED  RULES 

Drawbridge  operations: 
Florida,  35552-35554 
NOTICES 
Meetings: 
Response  plan  equipment  caps;  scheduled  increases  in 
mechanical  recovery  and  potential  changes  to 
dispersant  planning  requirements;  workshops; 
correction,  35646 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  35566 

Defense  Department 

See  Navy  Department 
RULES 

Acquisition  regulations: 

Smail/disadvantaged  business,  35719-35726 
Federal  Acquisition  Regulation  (FAR): 

Small  entity  compliance  guide,  35726 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  35569- 
35570 
Arms  sales  notification;  transmittal  letters,  etc.,  35570- 
35574 


Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

Energy  information  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  35582-35583 
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Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Louisiana,  35536-35537 
Ohio.  35535-35536 
NOTICES 

Grants,  State  and  local  assistance: 
Clean  Air  Act;  Santa  Barbara  County  Air  Pollution 
Control  District,  CA;  non-Federal  expenditures 
reduction,  35586 
Meetings: 

Clean  Air  Act  Advisory  Committee,  35586-35587 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt.  35587 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviaton  Administration 

RULES 

Class  E  airspace.  35505-35507 
PROPOSED  RULES 
Airworthiness  standards: 
Commuter  category  airplanes;  occupant  protection 
standards.  35647-35648 
Class  E  airspace,  35546-35551 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Transport  category  airplanes — 
Airplane  structure;  type  certification  requirements. 
35638 
Meetings: 
Fire  and  cabin  safety  research;  international  conference. 
35638-35640 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Tariffs- 
Electronic  filing  system.  35539-35541 
PROPOSED  RULES 
Radio  services,  special: 
Private  land  mobile  services — 
Dedicated  short  range  communications  of  intelligent 
transportation  services;  75  MHz  band  allocation. 
35558-35560 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35587-35588 
Reporting  and  recordkeeping  requirements.  35588 

Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction.  35646 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gulf  Transmission  Co..  35583-35584 

Cove  Point  LNG  L.P.;  correction,  35646 

Entergy  Services.  Inc..  35584 

National  Fuel  Gas  Supply  Corp.,  35585 

Niagara  Mohawk  Power  Corp..  35585 

Northern  Border  Pipeline  Co.,  35585 

Public  Utility  District  No.  2  of  Grant  County.  WA; 
correction.  35646 


Federal  Housing  Finance  Board 

NOTICES 

Meetings:  Sunshine  Act,  35588-35589 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  35589 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

RULES  ...         , 

Marketable  book-entry  Treasury  bills,  notes,  and  bonds;  sale 
and  issue;  uniform  offering  circular: 
Fungible  stripped  interest  components  for  Treasury 
inflation-indexed  securities.  35781-35785 
NOTICES 
Interest  rates: 
Renegotiation  Board  and  prompt  payment  rates,  35645 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Class  in  preamendment  devices;  lung  water  monitor, 
powered  vaginal  muscle  stimulator  for  therapeutic 
use,  and  stairclimbing  wheelchair,  35516-35517 

PROPOSED  RULES 

Human  drugs,  biological  products,  and  medical  devices: 

Unapproved/new  uses;  information  dissemination — 
Meeting.  35551 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  35601-35603 
Food  additive  petitions: 

Nalco  Chemical  Co..  35603 

Servo  Delden  BV.  35603 
Veterinary  medicine: 

Center  for  Veterinary  Medicine;  change  of  Internet 
address.  35603-35604 

Forest  Service 

NOTICES 

Meetings: 
California  Coast  Province  Advisory  Committee.  35564- 

35565 
Southwest  Oregon  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  35565 

General  Services  Administration 

RULES 

Acquisition  regulations:  • 

Small/disadvantaged  business.  35719-35726 
Federal  Acquisition  Regulation  (FAR): 

Small  entity  compliance  guide.  35726 
Federal  travel: 
Federal  travel  regulation;  general  guidance  and  temporary 
duty  travel  allowances 
Correction.  35537-35539 

Grain  Inspection,  Packers  and  Stockyards  Administration 

RULES 

Grain  inspection  equipment  performance  requirements: 
Com.  oil,  protein  and  starch;  near-infrared  spectroscopy 
(NIRS)  analyzers.  35502-35505 

NOTICES  _ 

Stockyards;  posting  and  depositing: 
Coosa  Valley  Livestock  Market.  Inc..  GA.  et  al..  35565 
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Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Housing  programs: 
Uniform  financial  reporting  standards,  35661-35669 
Uniform  physical  condition  standards  and  physical 
inspection  requirements,  35649-35660 

Public  and  Indian  housing: 
Public  housing  assessment  system.  35671-35692 

Immigration  and  Naturalization  Service 

NOTICES 
Immigration: 
Ports-of-entry  immigration  compliance  measurement 
system;  pilot  test  program,  35609-35610 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35604-35605 

Interior  Department 

See  Land  Management  Bureau 

See  National  Park  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group;  request 
for  nominations.  35605 
Meetings: 

Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  35605- 
35606 

Internal  Revenue  Service 

RULES 

Income  taxes: 
InformaUon  returns;  magnetic  media  filing  requirements. 
35517-35520 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  35567-35568 

Justice  Department 

See  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 

Crown  Butte  Mines,  Inc..  et  al..  35608-35609 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35610 
Submission  for  0MB  review;  comment  request.  35610- 
35611  ^ 

Land  Management  Bureau 

NOTICES 

Alasica  Native  claims  selection: 
Doyon.  Ltd..  35606 


Management  and  Budget  Office 

NOTICES 

Ehgible  small  disadvantaged  businesses;  price  evaluation 
adjustments  determinations.  35713-35718 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Exclusion  irom  proceedings  because  of  misconduct; 
judges'  exercise  of  authority,  35499-35500 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 

Small/disadvantaged  business.  35719-35726 
Federal  Acquisition  Regulation  (FAR): 

Small  entity  compliance  guide,  35726 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35614 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

IDEA,  LLC,  35614-35615 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  35615  — 

National  Institute  of  Standards  and  Technology 

RULES 

Fastener  Quality  Act;  implementation,  35507-35508 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Pacific  Halibut  Commission.  International: 
Pacific  halibut  fisheries — 
Washington  sport  fishery,  35541-35542 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Northeastern  United  States  fisheries- 
Scallop,  35560-35561 
Meetings: 

Western  Pacific  Fishery  Management  Council.  35561 

NOTICES 
Permits: 
Marine  mammals,  35568-35569 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

New  York  State  canal  system;  resource  study,  35606 
Meetings: 
National  Maritime  Heritage  Grants  Advisory  Committee 
35606-35607 
National  Park  system: 
Management  policies  update;  availability  for  public 
review,  35607 
Native  American  human  remains  and  associated  funerary 
objects: 
Museum  of  New  Mexico.  Santa  Fe,  NM,  35607-35608 

Navy  Department 

NOTICES 

Privacy  Act: 
Systems  of  records,  35575-35582 
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Nuclear  Regulatory  Commission 

NOTICES 

Meetings:  ^ 

Nuclear  Waste  Advisory  Committee.  35619-35620 

Meetings;  Sunshine  Act,  35620 

Radioactive  material  packaging  and  transportation: 
Nuclear  waste;  advance  notification  to  States.  35620- 
35623 

Applications,  hearings,  determinations,  etc.: 
Florida  Power  Corp.,  35615-35617 
Rochester  Gas  4  Electric  Corp..  35617-35618 
Southern  Nuclear  Operating  Co..  Inc..  35618-35619 

Occupational  Safety  and  Health  Administration 

NOTICES 

Memorandums: 
Participation  of  OSHA  personal  in  State  plan 
enforcement  litigation,  35611-35612 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 
See  Trade  Representative,  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35612-35614 

Personnel  Management  Office 

PROPOSED  RULES 

Hazardous  duty  pay,  35543-35544 

Presidio  Trust 

RULES 

Interim  management  of  Presidio;  general  provisions,  etc.. 
35693-35712 

Public  Debt  Bureau 
See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

Securities  and  Exchange  Commission 

RULES 

Securities: 
Small  business  and  small  organization;  definitions  for 
purposes  of  Regulatory  Flexibility  Act,  35508-35515 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  35629-35631 
Depository  Trust  Co.  et  al.,  35631-35632 

Applications,  hearings,  determinations,  etc.: 
Bond  Fund  Series  et  al.,  35623-35624 
Emerging  Germany  Fund,  Inc.,  35624-35625 
Variable  Insurance  Products  Fund  et  al.,  35625-35629 

Small  Business  Administration 

RULES 

Business  development/small  disadvantaged  business  status 
determinations,  35767-35780 


Small  business  size  standards: 
8(a)  business  development/small  disadvantaged  business 
status  determinations;  eligibility  requirements  and 
contractual  assistance;  Federal  regulatory  review, 
35726-35767 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Prehearing  proceedings  and  decisions;  attorney 
advisors  authority;  extension,  35515-35516 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
Thailand;  preferential  tariff  treatment  restoration,  35632- 
35633 
Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices: 
Honduras.  35633-35634 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

NOTICES 

Privacy  Act: 
Systems  of  records,  35634-35638 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Fiscal  Service 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  35640- 
35644 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  (Financial  Markets).  35644 
Under  Secretary  for  Domestic  Finance.  35644-35645 


Separate  Parts  In  This  Issue 

Part  U 

Department  of  Transportation.  Federal  Aviation 
Administration.  35647-35648 

Part  III 

Department  of  Housing  ahd  Urban  Development,  35649- 

35660 

Part  IV 

Department  of  Housing  and  Urban  Development.  35661- 

35669 

PartV 

Department  of  Housing  and  Urban  Development.  35671- 

35692 

Part  VI 

Department  of  the  Interior.  Presido  Trust.  35693-35712 

Part  VII 

Small  Business  Administration,  35713-35780 

Part  VIII 

Department  of  Treasury,  Fiscal  Service,  35781-35785 
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Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  me  parts  atlected  this  month  can  be  found  in  the 
Reader  Ajds  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appJicability  and  legal  effect,  most  of  whtcti 
are  keyed  to  arxJ  codified  in  the  CkxJe  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatiorw  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 


summary:  The  Merit  Systems  Protection 
Board  is  amending  its  nJes  of  practice 
and  procedure  to  provide  notice  that  a 
judge  may  exclude  a  party,  a 
representative,  or  other  person  from  all 
or  any  portion  of  a  Board  proceeding 
before  him  or  her  because  of 
misconduct.  The  amendment  further 
provides  procedures  for  a  person  facing 
exclusion  to  show  cause  why  he  or  she 
should  not  be  excluded,  for  an 
interlocutory  appeal  to  the  Board  of  a 
judge's  order  excluding  a  person,  and 
for  a  motion  to  stay  the  proceeding 
pending  the  Board's  decision  on  an 
interlocutory  appeal  of  an  exclusion 
order.  The  intent  of  the  amendment  is 
to  inform  parties  and  their 
representatives  that  MSPB  judges  have 
the  authority  to  exclude  a  person  from 
a  proceeding  and  will  exercise  it  when 
necessary  to  ensure  that  adjudication  of 
cases  proceeds  expeditiously  and 
writhout  undue  disruption. 

EFFECTIVE  DATE:  June  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board. 
(202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  The  Board 
previously  published  an  interim  rule  to 
provide  notice  that  a  judge  may  exclude 
a  party,  a  representative,  or  other  person 
from  all  or  any  portion  of  a  Board 
proceeding  before  him  or  her  because  of 
misconduct  (62  FR  62689,  November  25, 
1997).  The  interim  rule  requested  pubhc 
comments  and  allowed  60  days,  until 
January  26,  1998,  for  receipt  of  such 
comments. 


Comments  were  received  from  two 
practitioners  before  the  Board.  Both 
commenters  recommended  that  the 
interim  rule  be  amended  to  provide:  (1) 
an  opportunity  for  the  person  facing 
exclusion  to  show  cause  why  he  or  she 
should  not  be  excluded  from  the 
proceeding;  and  (2)  automatic  Board 
review  of  a  judge's  exclusion  order  upon 
the  filing  of  a  motion  for  certification  of 
the  order  as  an  interlocutory  appeal.  In 
the  interest  of  due  process,  the  Board 
has  adopted  both  of  these 
recommendations  in  the  final  rule. 
Subsection  1201.31(d)(2)  in  the  interim 
rule  has  been  replaced  by  subsections 
1201.31(d)(2)  and  (d)(3)  in  the  final  rule. 
The  former  prescribes  procedures  for 
issuance  of  a  show  cause  order  and  for 
a  response  to  such  an  order,  while  the 
latter  provides  procedures  for  the 
certification  of  an  interlocutory  appeal. 

One  commenter  recommended  that 
the  interim  rule  be  amended  to  provide 
for  a  stay  of  the  proceeding  by  a  single 
Board  member  where  a  judge's 
exclusion  order  has  been  certified  as  an 
interlocutory  appeal  to  the  Board.  The 
Board  has  not  adopted  this  specific 
recommendation  but,  instead,  has  added 
new  language  at  subsection 
1201.31(d)(4)(ii)  providing  that  where 
an  exclusion  order  has  been  certified  to 
the  Board  as  an  interlocutory  appeal,  the 
judge  or  the  Board  may  stay  the 
proceeding.  The  provision  also  permits 
a  party  to  move  for  a  stay  of  the 
proceeding.  This  approach  preserves  the 
Board's  discretion  to  control  the 
conduct  of  the  proceeding  and  to 
determine  whether,  under  the  particular 
circumstances  of  the  case,  a  stay  would 
serve  the  interests  of  the  parties.  There 
has  been  no  change  in  the  interim  rule's 
requirement  that  where  the  judge 
excludes  a  party's  representative,  the 
party  be  given  a  reasonable  time  to 
obtain  another  representative;  see 
subsection  1201.31(d)(4)(i). 

In  the  final  rule,  the  Board  also  has 
amended  section  1201.41(b)(7)  to  clarify 
that  the  authority  of  a  judge  to  exclude 
a  person  from  a  proceeding  is  to  be 
exercised  as  provided  under  section 
1201.31(d). 

Three  other  recommendations  made 
in  the  public  comments  have  not  been 
adopted  in  the  final  rule.  One 
commenter  recommended  that  the 
Board  require  that  all  prehearing  and 
settlement  conferences  be  recorded  and 
that  the  interim  rule  be  amended  to 


provide  a  procedure  for  purging  a 
person's  exclusion  from  a  proceeding 
from  the  record.  The  burden  of 
implementing  the  former 
recommendation  in  over  8,000 
prehearing  conferences  each  year  would 
far  exceed  the  anticipated  benefit,  given 
that  misconduct  at  that  stage  occurs 
infrequently.  In  addition,  recording 
conferences  could  have  the  effect  of 
inhibiting  fi^e  discussion  of  settlement 
terms  during  the  course  of  a  settlement 
conference.  The  Board  concludes  that 
the  decision  to  record  a  conference  is 
best  left  to  the  judge's  discretion.  As  to 
purging  the  record,  the  Board  has 
determined  that  a  special  procedure  is 
imnecessary;  a  motion  could  be  filed  in 
an  appropriate  case.  The  other 
commenter  recommended  that  a 
procedure  be  established  outside  the 
context  of  adjudication  of  a  specific  case 
for  filing  a  complaint  against  an 
administrative  judge.  This 
reconmiendation  is  outside  the  scope  of 
the  present  rule.  The  Board,  however, 
has  referred  the  recommendation  to  its 
Director,  Office  of  Regional  Operations, 
for  review  and  a  determination  as  to 
whether  a  demonstrated  need  for  such 
a  complaint  procedure  has  been 
established. 

The  Board  has  determined  that  one 
further  change  should  be  made  in  the 
interim  rule  in  the  interest  of  clarity.  In 
subsection  1201.31(d)(1),  the  phrase, 
"misbehavior  that  obstructs  the 
hearing,"  has  been  replaced  by 
"conduct  that  is  prejudicial  to  the 
administration  of  justice."  The  new 
language  incorporates  the  standard 
estabhshed  by  the  American  Bar 
Association  (ABA)  Model  Rules  of 
Professional  Conduct  (Rule  8.4(d)), 
which  has  been  adopted  by  over  forty 
state  bars  and  construed  by  the  courts. 
See  Howell  v.  State  Bar,  843  F.2d  205, 
208  (5th  Cir.),  cert,  denied,  488  U.S.  982 
(1988)  (holding  that  the  phrase 
"prejudicial  to  the  administration  of 
justice"  is  neither  overbroad  nor  vague 
on  its  face  as  case  law,  court  rules,  and 
the  "lore  of  the  profession"  provide 
sufficient  guidance). 

Finally,  subsection  1201.31(d)(4)  in 
the  interim  rule  has  been  renumbered 
1201.31(d)(5). 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  12G4(h). 
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List  of  Subjects  in  5  CFR  Part  1201 

"Administrative  practice  and 
procedure.  Civil  rights,  Government 
employees. 

Accordingly,  the  Board  adopts  as  final 
its  interim  rule  pubUshed  at  62  FR 
62689.  November  25. 1997.  with  the 
following  changes: 

1.  Section  1201.31(d).  as  added  by  the 
interim  rule,  is  revised  to  read  as 
follows: 

%  1201 .31     Representatives. 
•         •         •         «         • 

(d)(1)  A  judge  may  exclude  a  party,  a 
representative,  or  oOier  person  from  all 
or  any  portion  of  the  proceeding  before 
him  or  her  for  contumacious 
misconduct  or  conduct  that  is 
prejudicial  to  the  administration  of 
justice. 

(2)  When  a  judge  determines  that  a 
person  should  be  excluded  from 
participation  in  a  proceeding,  the  judge 
shall  inform  the  person  of  this 
determination  through  issuance  of  an 
order  to  show  cause  why  he  or  she 
should  not  be  excluded.  The  show  cause 
order  shall  be  delivered  to  the  person  by 
the  most  expeditious  means  of  delivery 
available,  including  issuance  of  an  oral 
order  on  the  record  where  the 
determination  to  exclude  the  person  is 
made  during  a  hearing.  The  person  must 
respond  to  &e  judge's  show  cause  order 
within  three  days  (excluding  Saturdays. 
Simdays.  and  Federal  holidays)  of 
receipt  of  the  order,  unless  the  judge 
provides  a  different  time  limit,  or  forfeit 
the  right  to  seek  certification  of  a 
subsequent  exclusion  order  as  an 
interlocutory  appeal  to  the  Board  under 
paragraph  (d)(3)  of  this  section. 

(3)  When,  after  consideration  of  the 
person's  response  to  the  show  cause 
order,  or  in  the  absence  of  a  response  to 
the  show  cause  order,  the  judge 
determines  that  the  person  should  be 
excluded  from  participation  in  the 
proceeding,  the  judge  shall  issue  an 
order  that  documents  the  reasons  for  the 
exclusion.  The  person  may  obtain 
review  of  the  judge's  ruling  by  filing, 
within  three  days  (excluding  Saturdays, 
Sundays,  and  Federal  holidays)  of 
receipt  of  the  ruling,  a  motion  that  the 
ruling  be  certified  to  the  Board  as  an 
interlocutory  appeal.  The  judge  shall 
certify  an  interlocutory  appeal  to  the 
Board  within  one  day  (excluding 
Saturdays,  Sundays,  and  Federal 
holidays)  of  receipt  of  such  a  motion. 
Only  the  provisions  of  this  paragraph 
apply  to  interlocutory  appeals  of  rulings 
excluding  a  person  firom  a  proceeding; 
the  provisions  of  §§  1201.91  through 
1201.93  of  this  part  shall  not  apply. 


(4)  A  proceeding  will  not  be  delayed 
because  the  judge  excludes  a  person 
from  the  proceeding,  except  that: 

(i)  Where  the  judge  excludes  a  party's 
representative,  the  judge  will  give  the 
party  a  reasonable  time  to  obtain 
another  representative;  and 

(ii)  Where  the  judge  certifies  an 
interlocutory  appeal  of  an  exclusion 
ruling  to  the  Board,  the  judge  or  the 
Board  may  stay  the  proceeding  sua 
sponte  or  on  the  motion  of  a  party  for 
a  stay  of  the  proceeding. 

(5)  The  Board,  when  considering  a 
petition  for  review  of  a  judge's  initial 
decision  under  subpart  C  of  this  part, 
vsrill  not  be  bound  by  any  decision  of  the 
judge  to  exclude  a  person  from  the 
proceeding  below. 

2.  Section  1201.41(b)(7).  is  revised  to 
read  as  follows: 


Judges. 


§1201.41 

*  • 

(7)  Exclude  any  person  ntjm  all  or  any 
part  of  the  proceeding  before  him  or  her 
as  provided  under  §  1201.31(d)  of  this 

part; 

•         *         •         •        • 

Dated:  June  22. 1998. 
Robert  E.  Taylor, 

Qerk  of  the  Board. 

(FR  Doc.  9»-16930  Filed  6-29-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  29,  31,  32.  36.  51,  52,  53, 
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Rennoval  of  U.S.  Grade  Standards  and 
Other  Selected  Regulations 

AGENCY:  Agriculttual  Marketing  Service, 

USDA. 

action:  Final  rule. 


SUPPLEMENTARY  INFORMATION:  An 
interim  final  rule  was  published  in  the 
Federal  Register  on  December  4. 1995. 
That  rule  removed  most  of  the  voluntary 
U.S.  grade  standards  and  other  selected 
regulations  covering  a  number  of 
agricultural  commodities  (dairy 
products,  tobacco,  wool,  mohair,  ft«sh 
and  processed  fruits  and  vegetables, 
livestock,  meats  and  meat  products, 
eggs,  and  poultry  and  rabbit  products) 
from  the  CFR.  A  second  interim  final 
rule  was  pubhshed  on  August  13, 1997 
which:  removed  from  the  CFR  those 
standards  that  had  been  retained 
pending  completion  of  rulemaking  at 
the  time  an  interim  final  rule  was 
published  on  December  4,  1995  which 
removed  most  of  the  U.S.  standards 
from  the  CFR;  reinstated  the  U.S. 
standards  for  Wisconsin  Cigar-Binder 
Tobacco,  and  regulations  related  to  the 
purchase  of  samples  of  wool  and  of 
mohair  grades;  and,  lastly  added  a  new 
part  titled  "Procedures  by  Which  the 
Agricultural  Marketing  Service 
Develops,  Revises,  Susp)ends,  or 
Terminates  Voluntary  Official  Grade 
Standards."  These  procedures  were  first 
discussed  in  the  original  interim  rule 
and  further  developed  and  pubUshed  in 
the  August  13,  1997  interim  final  rule 
providing  specifics  as  to  the  procedures 
that  AMS  will  follow  when  developing, 
revising,  suspending,  or  terminating 
voluntary  U.S.  grade  standards.  The 
Department  is  making  final  the 
December  4,  1995,  interim  final  rule, 
and  the  August  13,  1997,  interim  final 
rule.  This  regulatory  action  is  being 
taken  as  part  of  the  National 
Performance  Review  program  to 
eliminate  uimecessary  regulations  and 
improve  those  that  remain  in  force. 

Executive  Order  12866 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


SUMMARY:  The  Department  of 
Agriculture  is  adopting  two  interim 
final  rules  concerning  removal  of 
voluntary  U.S.  grade  standards  and 
other  selected  regulations  from  the  Code 
of  Federal  Regulations  (CFR).  This 
action  is  part  of  the  National 
Performance  Review  Program  to 
eliminate  unnecessary  regulations  and 
improve  those  that  remain  in  force. 
EFFECTIVE  DATE:  July  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Forman,  Associate  Deputy 
Administrator,  Fruit  and  Vegetable 
Programs,  USDA.  AMS.  Room  2085-S. 
P.O.  Box  96456,  Washington.  D.C. 
20090-6456.  (202)  690-0262. 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
This  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  application 
of  its  provisions. 

Effect  on  Small  Entities 

This  action  was  reviewed  under  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 


UMI 
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U.S.C.  601  et  seq.).  The  Administrator  of 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  wrill  not  be 
unduly  or  disproportionately  burdened. 

The  United  States  standards  issued  or 
revised  pursuant  to  the  Agricultural 
Marketing  Act,  and  issued  thereunder, 
are  administered  under  the  direction  of 
the  Administrator  of  AMS  and,  as  in  the 
past,  will  be  based  on  input  from 
interested  parties,  including  various 
industries  which  are  mostly  comprised 
of  small  entities  as  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601).  Other  users  of  the  various 
standards  are  government  agencies 
including  USDA's  Farm  Services 
Agency  and  the  Foreign  Agricultural 
Service. 

Removal  of  voluntary  standards  and 
other  selected  regulations  covering  a 
number  of  agricultural  commodities 
from  the  CFR  is  expected  to  benefit  the 
affected  industries  because  it  will 
provide  for  more  timely  improvement  in 
the  standards  in  accordance  with  the 
published  procedures.  Notice  of  any 
actions  as  to  the  development,  revision, 
suspension  or  termination  of  U.S. 
standards  will  be  published  in  the 
Federal  Register  with  request  for 
comment  to  ensure  that  ail  interested 
parties,  including  small  businesses  as 
well  as  the  general  public,  have  an 
opportunity  to  have  their  views 
considered  regarding  any  actions  taken 
concerning  the  U.S.  grade  standards. 
This  rule  will  specify  a  new  CFR  part 
titled  "Procedures  by  Which  the 
Agricultural  Marketing  Service 
Develops,  Revises,  Suspends,  or 
Terminates  Voluntary  Official  Grade 
Standards."  These  procedures  reflect 
the  steps  that  were  discussed  in  the 
original  interim  final  rule  concerning 
the  procedures  that  AMS  will  follow 
when  developing,  revising,  suspending, 
or  terminating  U.S.  grade  standards. 

Paperwork  Reduction  Act 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act.  the 
information  collection  requirements 
contained  in  the  provisions  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget. 

Background 

The  Secretary  of  Agricultiue  is 
authorized  under  various  statutes  to 
provide  various  services  to  provide 
Federal  grading/certification  services 
and  to  develop  and  establish  efficient 
marketing  methods  and  practices  of 


agricultural  commodities.  For  more  than 
75  years,  AMS  has  facilitated  the 
marketing  of  agricultural  commodities 
by  developing  official  U.S.  grade 
standards  which  provide  a  uniform 
language  that  may  be  used  to  describe 
the  characteristics  of  more  than  450 
commodities  as  valued  by  the 
marketplace.  These  standards  are 
widely  used  in  private  contracts, 
government  procurement,  marketing 
communication  and,  for  some 
commodities,  consumer  information. 

Although  use  of  the  U.S.  standards  is 
usually  voluntary,  they  have  through 
the  years  been  promulgated  as 
regulations  and  codifiwi  in  the  CFR. 
Rapid  changes  in  consumer  preferences, 
together  with  associated  changes  in 
commodity  characteristics,  processing 
technology,  and  marketing  practices 
have  often  out  paced  the  revision  of 
existing  or,  the  issuance  of  new 
regulations.  As  a  result,  the  marketplace 
has  been  in  some  instances  burdened 
with  outdated  trading  language.  The 
President's  regulatory  review  initiative 
provided  the  impetus  to  develop  new 
approaches  to  meet  more  effectively  the 
needs  of  U.S.  industry,  government 
agencies,  and  consumers  by  reducing 
the  regulatory  burden.  As  part  of  this 
initiative,  AMS  determined  that  certain 
regulations  that  were  in  the  CFR  which 
could  be  administered  under  the 
authority  of  AMS  should  be  removed 
from  the  CFR. 

With  this  objective,  on  E)ecember  4, 
1995,  AMS  published  an  interim  final 
rule  with  a  request  for  comments  that 
removed  most  of  the  voluntary  U.S. 
standards  and  related  regulations  from 
the  CFR.  That  action  included  all  of  the 
standards  except  those  that  at  the  time 
were  in  rulemaJung,  incorporated  by 
reference  in  marketing  orders/ 
agreements  appearing  at  7  CFR  Parts  900 
through  999,  or  those  used  to  implement 
government  price  supports.  Those  grade 
standard  regulations  have  remained  in 
the  CFR,  even  though  the  text  will  also 
be  available  as  AMS  standards  along 
with  all  other  grade  standards. 

On  March  11,  1996,  in  response  to 
requests  by  representatives  of  the  dairy 
and  meal  industries,  USDA  published  a 
notice  in  the  Federal  Register  that  it 
would  reopen  and  extend  the  conunent 
period  until  July  10,  1996.  The  industry 
association  comments  asked  for  more 
time  to  evaluate  how  the  changes  AMS 
was  initiating  would  impact  their 
respective  industries. 

Twenty  one  comments  were  received 
from  interested  persons  in  coimection 
with  the  interim  final  rule.  Those 
commenting  included  representatives  of 
trade  associations,  a  food  processor,  a 
state  department  of  agricultiue  euid 


other  interested  persons.  The  majority  of 
comments  were  commodity  specific  and 
were  addressed  on  an  AMS  program 
basis  with  regard  to  the  appropriate 
commodity  topic. 

One  comment  expressed  its  concern 
about  the  process  AMS  would  follow 
with  regard  to  drafting  new  or  revising 
existing  standards  and  wanted 
assurance  that  AMS  would  continue  to 
solicit  input  from  industry  when 
developing  and  revising  U.S.  grade 
standards. 

Taking  into  account  the  various 
comments  received  in  response  to  the 
request  for  comment  on  the  December  4, 
1995  interim  final  rule,  AMS  prepared 
a  second  interim  final  rule  which  was 
published  in  the  Federal  Register  on 
August  13.  1997.  That  rule  addressed  by 
Program  and  commodity  the  specific 
concerns  or  comments  from  industry. 

One  comment  was  received  in 
response  to  the  August  13,  1997,  interim 
final  rule.  The  American  Meat  Institute 
stated  that  their  "•  •  •  initial 
reservations  to  the  December  1995 
version  of  the  rule  regarding  the  ability 
of  industry  to  fully  participate  in  the 
development  of  futiire  changes  to  grade 
standards  appear  to  have  been 
resolved.  •   •   •  ••  The  August  13,  1997, 
interim  final  rule  codified  in  Part  36  of 
7  CFR  procedures  that  AMS  will  follow 
when  developing,  revising,  suspending, 
or  terminating  U.S.  grade  standards. 

Further,  during  the  period  of  time 
since  the  comment  period  ended,  AMS 
has  had  an  opfKJrtimity  to  revise  several 
grade  standards  using  the  procediires  • 
that  were  established  under  Part  36.  At 
this  time  AMS  is  confident  that  the 
procedures  effectively  provide  for 
public  input. 

This  action  will  make  final  those 
regiilations.  As  has  been  longstanding 
practice,  the  stsuidards  for  the  various 
commodities  will.be  administered  by 
the  respective  conunodity  programs 
within  AMS.  Also,  AMS  has  had  time 
to  evaluate  the  effectiveness  of 
procedures  that  were  published  in  Part 
36  and  believes  that  they  are  serving 
their  intended  purposes.  Accordingly,  it 
is  appropriate  that  the  provisions  of  the 
December  4,  1995,  interim  final  rule, 
and  the  August  13.  1997.  interim  final 
rule  be  made  final,  without  change. 

List  of  Sub)ects 

7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements.  Tobacco. 

7  CFR  Part  31 
WooL 
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7  CFR  Part  32 

Mohair. 
7  CFR  Part  36 


Administrative  practice  and 
procedure.  Agricultural  commodities, 
Food  grades  and  standards.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  51 

Agricultural  commodities,  Food 
grades  and  standards.  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Trees,  Vegetables. 

7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits.  Reporting  and  recordkeeping 
requirements.  Vegetables. 

7  CFR  Part  53 

Cattle.  Hogs.  Livestock.  Sheep. 

7  CFR  Part  54 

Food  grades  and  standards.  Food 
labeling.  Meat  and  meat  products. 

7  CFR  Part  56 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  70 

Food  grades  and  standards,  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits  and  rabbit  products.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  160 

Administrative  practice  and 
procedure.  Advertising,  Forests  and 
forest  products.  Labeling,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 


PART  2*-TOBACCO  INSPECTION 
PART  31— WOOL  STANDARDS 

PART  32— MOHAIR  STANDARDS 

PART  36— PROCEDURES  BY  WHICH 
THE  AGRICULTURAL  MARKETING 
SERVICE  DEVELOPS,  REVISES, 
SUSPENDS,  OR  TERMINATES 
VOLUNTARY  OFFICIAL  GRADE 
STANDARDS 

PART  51— FRESH  FRUITS, 
VEGETABLES  AND  OTHER 
PRODUCTS    -  (INSPECTION, 
CERTIFICATION,  AND  STANDARDS) 

PART  52— PROCESSED  FRUITS  AND 
VEGETABLES.  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS  i 

PART  53— LIVESTOCK  (GRADING, 
CERT1FICATK)N,  AND  STANDARDS) 

PART  54— MEATS.  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING.  CERT1FICATK)N,  AND 
STANDARDS) 

PART  56— GRADING  OF  SHELL  EGGS 
AND  U.S.  STANDARDS,  GRADES,  AND 
WEIGHT  CLASSES  FOR  SHELL  EGGS 

PART  58— GRADING  AND 
INSPECTION.  GENERAL 
SPECinCATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS" 

PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES. 
STANDARDS,  AND  GRADES 

PART  160— REGULATIONS  AND 
STANDARDS  FOR  NAVAL  STORES 

Accordingly  the  interim  final  rule 
amending  7  CFR  Parts  29,  31.  32.  51,  52. 
53.  54,  56,  58,  70.  and  160,  which  was 
published  at  60  FR  62172  on  December 
4, 1995,  and  the  interim  final  rule 


amending  7  CFR  Parts  29,  31,  32.  36.  52. 
53.  54.  and  58.  which  was  published  at 
62  FR  43430  on  August  13.  1997,  are 
adopted  as  final  rules,  without  change. 

Dated:  June  24,  1998. 
Enrique  E.  Figueroa. 

Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  98-17349  Filed  6-29-93;  8:45  ami 
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'  Among  such  other  products  an  the  following: 
Raw  nuts.  Christmas  trees  «nd  evergreens:  flowers 
and  flower  bulbs:  and  onion  sets. 

'  None  of  the  requirements  in  the  regulations  of 
this  part  shall  excuse  failure  to  comply  with  any 
Federal.  State,  county,  or  municipal  laws  applicable 
to  products  covered  in  the  regulations  in  this  part. 

'  Among  such  other  processed  food  products  are 
the  following:  Honey:  molasses,  except  for 
stockieed:  nuts  and  nut  products,  isxcept  oil:  sugar 
(cane,  beet,  and  maple):  sirups  (blended),  sirups, 
except  from  grain:  tea:  cocoa:  coffee:  spices: 
condiments. 

'Compliance  with  these  standards  does  not 
excuse  failure  to  comply  with  the  provisions  of  the 
Federal  Food,  Drug  and  Cosmetic  Act. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Parts  800  and  801 
PIN  0580-AA62 

Official  Testing  Service  for  Com  DM, 
Protein,  and  Starch 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 
action:  Interim  rule  with  request  for 
comment. 


summary:  The  Grain  Inspection.  Packers 
and  Stockyards  Administration  (GIPSA) 
is  extending  the  use  of  the  currently 
approved  near-infrared  spectroscopy 
(NIRS)  analyzers  in  its  official 
inspection  program  to  include  testing  of 
com  for  oil,  protein,  and  starch  content. 
GIPSA  is  incorporating  by  reference  the 
Com  Refiners  Association  Method  A- 
20.  Starch  method,  into  the  regulations 
and  will  use  it  as  the  chemical  reference 
method  for  determining  the  starch 
content  in  com.  To  recover  the  cost  of 
providing  this  service,  GIPSA  is 
establishing  a  fee  identical  to  the  fees 
already  established  for  other  near- 
infrared  spectroscopy  measurements 
(wheat  protein  and  soybean  oil  and 
protein).  GIPSA  is  offering  this  service 
to  meet  a  market  demand  for  reliable 
official  testing  procedures  created  by 
anticipated  increases  in  high-oil  com 
(HOC)  production. 

DATES:  This  interim  rule  is  effective  July 
1.  1998.  To  be  assured  of  consideration, 
written  comments  must  be  filed  before 
July  30.  1998. 

The  incorporation  by  reference  of 
Analysis  for  Starch  in  Com,  Method  A- 
20,  2nd  revision,  April  15,  1986, 
Standard  Analytical  Methods  of  the 
Member  Companies  of  the  Com  Refiners 
Association,  Iiic.  listed  in  the  mle  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  1, 1998. 
ADDRESSES:  Written  comments  must  be 
sent  to  Sharon  Vassiliades,  GIPSA. 
USDA.  STOP  3649.  Washington.  DC 
20250-3649;  FAX  to  (202)  720-^628;  or 
e-mail  svassili@fgisdc.usda.gov. 


UMI 


Federal  Register/Vol.  63.  No.  125 /Tuesday,  June  30.  1998 /Rules  and  Regulations  35503 


All  comments  received  will  be  made 
available  for  public  inspection  in  Room 
0623.  USDA  South  Building.  1400 
Independence  Avenue.  SW. 
Washington.  DC,  during  business  hours 
(7  CFR  1.27(b)). 

FOfl  FURTHER  INFORMATION  CONTACT:  John 
Giler,  GIPSA.  USDA.  Room  1661-S. 
STOP  3632.  Washington.  DC,  20250- 
3632;  telephone  (202)  720-0252;  or  E- 
mail  jgiler@fpsdc.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  OMB. 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  section  87g  that 
no  State  or  subdivision  may  require  or 
impose  any  requirements  or  restrictions 
concerning  the  inspection,  weighing,  or 
description  of  grain  under  the  USGSA. 
Otherwise,  this  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Effiect  on  Small  Entities 

The  Administrator  of  GIPSA  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  sea.). 

This  rule  establishes  tolerances  to 
expand  the  use  of  currently  approved 
near-infrared  spectroscopy  analyzers  to 
test  corn  for  oil,  protein,  and  starch 
content  and  to  establish  a  fee  identical 
to  the  fees  already  estabUshed  for  wheat 
protein  and  soybean  oil  and  protein 
testing  services.  Currently,  near-infrared 
sp)ectroscopy  analyzers  are  being  used  to 
determine  protein  in  wheat  and  protein 
and  oil  in  soybean  in  both  domestic  and 
export  markets.  There  are  57  official 
agencies  (49  private  entities,  8  States) 
designated  by  GIPSA  to  perform  official 
grain  inspection  services.  In  addition, 
there  are  8  delegated  States.  Most  of  the 
agencies  could  be  considered  small 
entities  under  Small  Business 
Administration  criteria. 

The  extent  to  which  these  agencies 
will  choose  to  provide  this  service  is 
difficult  to  quantify  because  GIPSA  is 
offering  this  service  on  a  request  basis 
and  locations  where  service  is  requested 


infrequently  may  make  arrangements 
with  a  neighboring  agency  to  provide 
the  service  (7  CFR  800.196(g)(1)).  GIPSA 
believes  that  offering  this  service  would 
have  a  beneficial  effect  on  those 
agencies  electing  to  provide  the  service. 

For  the  1998  crop  year,  the  U.S.  Feed 
Grains  Council's  production 
information  estimated  that 
approximately  1,250,000  acres  were 
planted  in  high-oil  com,  of  which  40  to 
50  percent  is  under  contract.  Currently, 
producers,  grain  handlers,  exporters, 
and  feedlot  operators  rely  primarily  on 
private  laboratories  to  determine 
percent  oil,  protein,  and  starch  in  com. 
Many  of  the  producers,  grain  handlers, 
exporters,  and  feedlot  operators  may  be 
considered  small  entities  under  Small 
Business  criteria.  Further,  grain 
handlers  and  exporters  are  using  this 
information  to  determine  value  and 
premiums.  The  extent  to  which  these 
entities  will  request  the  official  testing 
of  com  for  oil,  protein,  and  starch  or  tiie 
impact  of  offering  this  service  is 
difficult  to  quantify.  GIPSA  believes  that 
com  producers,  feedlot  operators,  grain 
handlers,  and  exporters  will  rely  on  the 
official  system  to  provide  reliable 
testing  procedures  and  accurate  results 
that  the  market  can  rely  on  to  negotiate 
price,  value,  and  premium. 

Fees  will  be  charged  for  these  official 
services.  The  fees  charged  by  GIPSA 
will  be  $1.50  per  test  when  the  test  is 
performed  at  the  applicant's  faciUty. 
$8.00  per  test  if  the  test  is  performed 
elsewhere,  and  $15.75  for  an  appeal. 
These  fees  are  the  same  as  fees  charged 
for  similar  tests  and  their  impact  on 
applicants  for  services  will  vary 
depending  upon  usage  since  these  tests 
are  on  a  request  basis.  ' 

Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the 
recordkeeping  and  reporting  burden 
imposed  by  Parts  800  and  801  was 
previously  approved  by  OMB  under 
control  number  0580-0013  and  will  not 
be  affected  by  this  rule. 

Background 

In  its  1996-97  report,  Value-Enhanced 
Com  Quality  Report,  dated  April  1997, 
the  U.S.  Feed  Grains  Council  estimated 
that  value-enhanced  com  (VEC)  was 
produced  on  2.3  to  2.8  million  acres 
(representing  3.2  to  3.8  percent  of  the 
U.S.  harvested  acreage).  VEC  includes 
waxy  com.  high-lysine  and  other 
essential  amino  acid  com,  hard 
endosperm  com.  popcorn,  sweet  com. 
white  com.  and  high-oil  com.  The 
report  projects  the  U.S.  acreage  of  VEC 
to  remain  essentially  imchanged.  with 


the  exception  of  high-oil  com,  which  is 
considered  the  fastest  growing  VEC 
produced  in  the  marketplace.  The  report 
stated  that  more  than  1  million  acres  of 
high-oil  com  is  projected  for  the  1998 
crop  year  (up  from  virtually  none  in 
1993),  is  expected  to  more  than  double 
(2.5  million  acres)  in  1999,  and  to  reach 
3  million  acres  by  2000.  High-oil  com 
will  continue  to  be  a  significant  part  of 
the  VEC  produced  and  traded  in  the 
marketplace. 

High-oil  com  is  used  by  livestock 
feeders  to  replace  animal  fat  previously 
added  to  hvestock  rations  and  to  help 
the  animals  gain  weight  more  quickly. 
U.S.  No.  2  com  typically  averages  less 
than  4.5  percent  oil  content,  while  high- 
oil  com  can  contain  up  to  8.0  percent. 
At  this  time,  depending  on  the  oil 
content,  high-oil  com  premiums  range 
from  5  to  24  cents  per  bushel.  High-oil 
com  is  almost  exclusively  grown 
through  contracts  with  livestock  feeders 
or  companies  that  will  export  the  grain. 

For  several  years,  high-oil  com 
processors  and  producers  have 
expressed  an  interest  in  having  com 
officially  analyzed  for  oil,  protein,  and 
starch  content.  GIPSA 's  goal  is  to 
provide  the  com  industry  with  accurate 
results  that  the  market  can  rely  on  to 
negotiate  price,  value,  and  premium. 

GIPSA  investigated  a  near-infrared 
spectroscopy  (NIRS)  cahbration  for  use 
with  currently  approved  near-infrared 
transmittance  (NIRT)  analyzers  using  92 
com  samples  representing  oil,  protein, 
and  starch  ranges  of  4.0  to  8.5  percent, 
8.0  to  12.0  percent,  and  64  to  72  percent 
(dry  basis),  respectively.  Calibration 
performance  data  were  statistically 
analyzed  for  the  sample  set.  The 
standard  deviation  of  differences  (SDD) 
between  near-infrared  spectroscopy  oil 
values  and  official  solvent  oil  extraction 
reference  results,  was  0.44.  A 
comparison  of  NIRT  analyzer  protein 
values  and  official  combustion  nitrogen 
analyzer  reference  results  yielded  an 
SDD  of  0.40.  The  SDD  between  near- 
infrared  sp>ectroscopy  analyzer  starch 
predictions  and  reference  values 
obtained  using  Com  Refiners 
Association  Method  A-20,  was  2.20. 
GIPSA  has  determined  that  this  level  of 
accuracy  is  commensurate  with 
prospective  official  customer  needs.  To 
further  assure  the  performance  of  the 
NIRT  analyzer  for  com  measurements, 
GIPSA  is  establishing  the  maintenance 
tolerances  for  com  oil  content  at  ±0.20 
percent  mean  deviation  frt>m  the 
national  standard  NIRS  instnmients. 
which  are  referenced  and  calibrated  to 
the  FGIS  solvent  oil  extraction  method; 
for  protein  content  at  ±0.30  percent 
mean  deviation  from  the  national 
standard  NIRS  instruments,  which  are 
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referenced  and  calibrated  to  the 
Combustion  method.  AOAC 
International  Method  992.23;  and  for 
starch  content  at  ±0.35  percent  mean 
deviation  from  the  national  standard 
NIRS  instruments,  which  are  referenced 
and  calibrated  to  the  Starch  method. 
Com  Refiners  Association  Method  A- 

This  rule  incorporates  by  reference 
the  Com  Refiners  Association  Method  • 
A-20.  Starch  method,  into  the 
regulations.  GIPSA  will  use  the  Starch 
method  as  the  chemical  reference 
method  for  determining  the  starch 
content  in  com. 

GIPSA  is  announcing  the 
implementation  of  com  oil.  protein,  and 
starch  testing  services  as  an  official 
criterion  effective  July  1. 1998.  Upon  a 
request  for  service,  official  inspection 
personnel  will  determine  com  oil. 
protein,  and  starch  under  the  authority 
of  the  USGSA.  Percent  oil.  protein,  and 
starch  will  be  reported  to  the  nearest 
tenth  percent  on  a  dry  matter  basis  (zero 
moisture  basis)  unless  another  moisture 
basis  is  requested. 

GIPSA  is  required  to  collect  fees  for 
providing  official  testing  service  to 
cover,  as  nearly  as  practicable.  GIPSA's 
costs  for  performing  the  service, 
including  related  administrative  and 
supervisory  costs.  Testing  procedures 
and  time  necessary  to  determine  oil. 
protein,  and  starch  in  com  using  the 
approved  NIRT  analyzers  are  the  same 
as  those  required  for  NIRT  wheat 
protein  or  NIRT  soybean  oil  and  protein 
determinations.  Therefore,  GIPSA  has 
decided  to  collect  fees  identical  to  the 
fees  established  for  NIRT  wheat  protein 
or  NIRT  soybean  oil  and  protein  testing 
services.  These  fees  will  be  $1.50  per 
test  when  the  service  is  performed  at  an 
appUcant's  facility  in  an  onsite  FGIS 
laboratory;  $8.00  per  test  when  an 
original  inspection  service  is  performed 
at  a  location  other  than  an  applicant's 
facility  in  an  FGIS  laboratory;  and 
$15.75  per  test  when  an  appeal 
inspection  service  is  performed  at  a 
location  other  than  an  applicant's 
facility  in  an  FGIS  laboratory. 

GIPSA  is  revising  §  800.71  to  estabUsh 
fees  for  com  oil,  protein,  and  starch 
testing  services. 

GIPSA  is  also  revising  §  801.7  to 
estabUsh  tolerances  for  com  oil,  protein, 
and  starch  analyzers. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  uimecessary  and  contrary  to  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  this  rule  merely  expands 


utilization  of  currently  approved 
technology  to  offer  additional  services 
to  the  industry  and  establishes 
tolerances  for  that  service;  (2)  the  com 
market  year  begins  July  1,  1998,  and  the 
service  should  be  in  effect  to  allow  its 
use  at  the  beginning  of  the  marketing 
year;  and  (3)  this  rule  provides  a  30-day 
opportimity  for  comment  and  all  written 
comments  timely  received  will  be 
considered  prior  to  finalization  of  the 
mle. 

A  30-day  comment  period  is  deemed 
appropriate  because  the  com  market 
year  begins  on  July  1, 1998,  and  this 
mle  should  be  made  final  as  soon  as 
possible  during  the  beginning  of  the 
1998  year. 

List  of  Subjects  in  7  CFR  Parts  800  and 
801 

Grains.  Incorporation  by  reference. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Parts  800  and  801  are 
amended  as  follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582,  90  Stot.  2867, 
as  amended  (7  U.S.C.  71  et  seq] 

2.  Section  800.71  is  amended  by 
revising  Table  1(2)  (i  through  x)  and 
adding  (xi)  and  revising  Table  2(l)(v) 
and  (2)(ii)  in  Schedule  A  of  paragraph 
(a)  to  read  as  follows: 

§  800.71     Fees  Assessed  by  th«  Service. 

(a)*   *    • 

Schedule  A.— Fees  for  Official 
Inspection  and  Weighing  Services 
Performed  in  the  United  States 


Table  2.—*   *   * 


(1) 


Table  !.—•   '   * 

(2)  '    *   * 

(i)    Anatoxin    (other    than    Thin 
Layer  Chromatography)  

(ii)  Aflatoxin  (Thin  Layer  Chroma- 
tography method)  

(iii)  Com  oil,  protein,  and  starch 
(one  or  any  combination)  

(iv)  Soyl>ean  protein  and  oil  (one 
or  both)  

(v)  Wheat  protein  (per  test) 

(vi)  Sunflower  oil  (per  test) 

(vii)  Vomitoxin  (qualitative)  

(viii)  Vomitoxin  (quantitative) 

(ix)  Waxy  com  (per  test)  

(x)  Fees  for  other  tests  not  listed 
above  will  be  based  on  the  low- 
est noncontract  hourly  rates, 
(xi)  Other  services 
(a)  Qass  Y  Weighing  (per  car- 
rier)   . 

(1)  Truck/container 

(2)  Railcar  

(3)  Barge  • 


(v)    Additional    tests   (excludes 
sampling) 

(a)  Aflatoxin  (per  test — other 
than  TLC  method) 

(b)  Aflatoxin  (per  test— TLC 
method)  

(c)  Cora  oil.  protein,  and 
starch  (one  or  any  combina- 
tion)   

(d)  Soybean  protein  and  oil 
(one  or  both) 

(e)  Wheat  protein  (per  test)  .... 

(f)  Sunflower  oil  (per  test)  

(g)  Vomitoxin  (qualitative)  

(h)  Vomitoxin  (quantitative)  .. 

(i)  Waxy  com  (per  test)  

(j)  Canola   (per  test— 00   dip 

test)  

(k)  Pesticide  Residue  Testing'. 

(1)  Routine      Compounds 
(per  sample)  

(2)  Special  Compounds  (per 
service  representative)  .... 

(1)  Fees  for  other  tests  not  listed 
above  will  be  based  on  the 
lowest  noncontract  hourly 
rate  from  Table  1. 


S25.50 
101.50 

8.00 

8.00 
8.00 
8.00 
26.00 
31.00 
9.25 

9.25 

200.00 
100.00 


(2) 


$8.50 

20.00 

1.50 

1.50 
1.50 
1.50 
7.50 
12.50 
1.50 


.30 
1.25 
2.50 


(ii)  Additional  tests  (assessed  in 
addition  to  all  other  applica- 
ble fees) 

(a)  Aflatoxin  (per  test,  other 
than  TLC) 

(b)  Aflatoxin  (TLC)  

(c)  Com  oil,  protein,  and 
starch  (one  or  any  combina- 
tion)   

(d)  Soybean  protein  and  oil 
(one  or  both) 

(e)  Wheat  protein  (per  lest)  .... 

(f)  Sunflower  oil  (per  test)  

(g)  Vomitoxin  (per  test — qual- 
itative)   

(h)  Vomitoxin  (per  test — 
quantitative)  

(i)  Vomitoxin  (per  test— HPLC 
Board  Appeal)  

(j)  Pesticide  Residue  Testing '. 

(1)  Routine    •  Compounds 
(per  sample)  

(2)  Special  Compounds  (per 
service  representative)  .... 

(k)  Fees  for  other  tests  not 
listed  above  will  be  based 
on  the  lowest  noncontract 
hourly  rate  from  Table  1. 


'  If  performed  outside  of  normal  business, 
\^/2  times  the  applicable  unit  fee  will  be 
charged. 


PART  801— [AMENDED] 

3.  The  authority  for  Part  801 
continues  to  read: 

Authority:  Pub.  L  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C  71.  et  seq.) 

4.  Section  801.7  is  revised  to  read  as 
follows: 


S25.75 
111.00 


15.75 

15.75 

'  15.75 

15.75 

36.00 

41.00 

128.00 

200.00 
100.00 
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S25.75 
111.00 

i 

15.75 

15.75 

'  15.75 

15.75 

• 

36.00 

1 

41.00 
128.00 

s 

200.00 

a 

100.00 

>t 
d 

:t 

[al  business, 
fee  will  be 


f  801 .7    Reference  methods  and  totorances 
tor  near-intrared  spectroscopy  (NIRS) 
anatyzers. 

(a)  Reference  methods.  (1)  The 
chemical  reference  protein 
determinations  used  to  reference  and 
calibrate  official  NIRS  instruments  shall 
be  performed  in  accordance  with 
"Comparison  of  Kjeldahl  Method  for 
Determination  of  Crude  Protein  in 
Cereal  Grains  and  Oilseeds  with  Generic 
Combustion  Method:  Collaborative 
Study."  July/ August  1993.  Ronald 
Bicsak,  Journal  of  AOAC  International 
Vol.  76.  No.  4.  1993.  and  subsequently 
approved  by  the  AOAC  International  as 
the  Combustion  method.  AOAC 
International  Method  992.23.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Director.  Technical 
Services  Division.  Federal  Grain 
Inspection  Service,  10383  North 
Executive  Hills  Blvd.,  Kansas  City,  MO 
64153-1394.  Copies  may  be  inspected  at 
the  above  address  or  at  the  Of&ce  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  7th  Floor.  Suite  700. 
Washington.  DC  20408. 

(2)  The  chemical  reference  starch 
determination  used  to  reference  and 
calibrate  official  NIRS  instruments  shall 
be  performed  in  accordance  with  the 
Com  Refinerc  Association  Method  A- 
20.  Analysis  for  Starch  in  Com.  Second 
revision.  April  15, 1986.  Standard 
Analytical  Methods  of  the  Member 
Companies  of  the  Com  Refiners 
Association.  Inc.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  Director, 
Technical  Services  Division,  Federal 
Grain  Inspection  Service.  10383  North 
Executive  Hills  Blvd..  Kansas  City.  MO 
64153-1394.  Copies  may  be  inspected  at 
the  above  address  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  7th  Floor.  Suite  700. 
Washington.  DC  20408. 

(b)  Tolerances  (1)  NIRS  wheat  protein 
analyzers.  The  maintenance  tolerances 
for  the  NIRS  analyzers  used  in 
performing  official  inspections  for 
determination  of  wheat  protein  content 
shall  be  ±0.15  percent  mean  deviation 
from  the  national  standard  NIRS 
instruments,  which  are  referenced  and 
calibrated  to  the  Combustion  method. 
AOAC  International  Method  992.23. 

(2)  NIRS  soybean  oil  and  protein 
analyzers.  The  maintenance  tolerances 
for  the  NIRS  analyzers  used  in 
performing  official  inspections  for 
determination  of  soybean  oil  shall  be 
±0.20  percent  mean  deviation  from  the 


national  standard  NIRS  instruments, 
which  are  referenced  and  calibrated  to 
the  FGIS  solvent  oil  extraction  method; 
and  for  determination  of  protein  content 
shall  be  ±0.20  percent  mean  deviation 
from  the  national  standard  NIRS 
instruments,  which  are  referenced  and 
cahbrated  to  the  Combustion  method, 
AOAC  International  Method  992.23. 

(3)  MBS  com  oil,  protein,  and  starch 
analyzers.  The  maintenance  tolerances 
for  the  NIRS  analyzers  used  in 
performing  official  inspections  for 
determination  of  com  oil  shall  be  ±0.20 
percent  mean  deviation  from  the 
national  standard  NIRS  instruments, 
which  are  referenced  and  calibrated  to 
the  FGIS  solvent  oil  extraction  method; 
for  determination  of  protein  content 
shall  be  ±0.30  percent  mean  deviation 
from  the  national  standard  NIRS 
instnmients,  which  are  referenced  and 
calibrated  to  the  Combustion  method, 
AOAC  Intemational  Method  992.23;  and 
for  determination  of  starch  content  shall 
be  ±0.35  percent  mean  deviation  from 
the  national  standard  NIRS  instruments, 
which  are  referenced  and  calibrated  to 
the  Starch  method.  Com  Refiners 
Association  Method  A-20. 

Dated:  June  19. 1998. 
David  R.  Shipman, 

Acting  Administrator,  Grain  Inspection. 
Packers  and  Stockyards  Administration. 
(FR  Doc.  98-16966  Filed  6-29-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrapece  Docttet  No.  98-AEA-07] 

Amendment  to  Ctase  E  Airspace; 
Farmvilte,  VA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  mle. 

SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Farmville,  VA.  The  development  of  a 
Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Farmville 
Municipal  Airport  has  made  this  action 
necessary.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  to 
contain  instrument  flight  mles  (IFR) 
operations  for  aircraft  executing  the  GPS 
Runway  (RWY)  21  SIAP  to  Farmville 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC.  October  8, 
1998. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520.  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration.  Federal 
Building  #111,  John  F.  Kennedy 
Intemational  Airport.  Jamaica.  New 
York  11430;  telephone:  (718)  553-4521. 
SUPPlfMENTARY  INFORMATION: 

History 

On  May  15, 1998.  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Class  E  airspace  at  Farmville.  VA. 
was  published  in  the  Federal  Register 
(63  FR  27015).  The  development  of  the 
GPS  RWY  21  SIAP  for  Farmville 
Municipal  Airport  requries  the 
eimendment  of  the  Class  E  airspace  at 
Farmville.  VA.  The  proposal  was  to 
amend  controlled  airspace  extending 
upward  from  700  feet  AGL  to  contain 
IRF  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  tiansitionine 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
I>articipate  in  this  rulemaking 
proceeding  by  submitting  written 
commmts  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16.  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E  airspace  at 
Farmville.  VA,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
RWY  21  SL\P  to  Farmville  Municipal 
Airport. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
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Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp    p  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEA  VA  E5     Fannville,  VA  (Revisedl 

Farmvillc  Municipal  Airport,  VA 
(Ut.  3r21'27"N..  long.  78*'26'16"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  10-mile  radius 

of  Faimville  Municipal  Airport. 

•         •  •         •         • 

Issued  in  Jamaica,  New  York  on  June  15, 

1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 

IFR  Doc.  98-17361  Filed  6-29-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  98-AEA-02] 

Amendment  to  Class  E  Airspace; 
Philadelphia,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  from  700 


feet  Above  Groimd  Level  (ACL)  at 
Philadelphia,  PA.  The  amendment  of  a 
Standard  Instnmient  Approach 
Procedure  (SIAP)  based  on  the 
Instrument  Landing  System  (ILS)  at 
Philadelphia  International  Airport  has 
made  this  action  necessary.  This  action 
is  intended  to  provide  adequate  Class  E 
airspace  to  contain  instrument  flight 
rules  (IFR)  operations  for  aircraft 
execuUng  the  ILS  Runway  (RWY)  9R 
SIAP  to  Philadelphia  International 
Airport. 

EFFECTIVE  DATE:  0901  UTC.  October  8, 
1998. 

FOaFURTHEfl  INFORMATION  CONTACT  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520.  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  6, 1998,  a  proposal  to  amend 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Class  E  airspace  at  Philadelphia,  PA, 
was  pubUshed  in  the  Federal  Register 
(63  FR  24995).  The  amendment  of  the 
ILS  RWY  94  SL\P  for  Philadelphia 
International  Airport  requires  the 
amendment  of  the  Class  E  airspace  at 
Philadelphia,  PA.  The  proposal  was  to 
amend  controlled  airspace  extending 
upward  from  700  feet  ACL  to  contain 
IFR  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

"Hie  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending  from 
700  feet  ACL  are  published  in  paragraph 
6005  of  FAA  Order  7400.9E,  dated 
September  10,  1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docxmient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
-    Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E  airspace  at 
Philadelphia,  PA,  to  provide  controlled 


airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  ILS 
RWY  9R  SIAP  to  Philadelphia 
International  Airport. 

The  FAA  has  cletermined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
CTurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
xmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-^AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
•         •         •         •         • 

AEAPAE5    Philadelphia,  PA  [RerisedJ 

Philadelphia  International  Airport,  PA 
(Ut.  39''52'13"N..  long.  75°14'42"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  lO-mile  radius 
of  Philadelphia  International  Airport 
extending  clockwise  from  the  095°  bearing 
from  the  airport  to  the  225°  bearing  from  the 
airport  and  within  a  15-mile  radius  of 
Philadelphia  International  Airport  extending 
from  the  225°  bearing  from  the  airport 
clockwise  to  the  095°  bearing  bom  the 
airport,  excluding  the  portions  that  coincide 
with  the  Berlin.  NJ.  Cross  Keys,  NJ, 
Wrightstown,  NJ,  Toughkenamon,  PA,  North 
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Philadelphia.  PA.  and  Wilmington,  DE.  Class 
E  airspace  areas. 

***** 

Issued  in  Jamaica.  New  York  on  June  15, 
1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
|FR  Doc.  98-17362  Filed  6-29-98;  8:45  am) 
BH.UNQ  COOe  4t10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  280 

[DocKet  NumtMr:  980623159-8159-01] 

RIN  0693-AB47 

Implementation  of  tfie  Fastener  Quality 
Act 

AGENCY:  National  Institute  of  Standards 
and  Technology,  United  States 
IDepartment  of  Commerce. 
ACTION:  Final  rule  and  extension  of 
implementation  date. 

summary:  The  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST),  United  States  Department  of 
Commerce,  under  authority  delegated 
by  the  Secretary  of  Commerce,  and 
pursuant  to  Section  1 5  of  the  Fastener 
Quality  Act  (Act),  has  determined  that 
by  July  26,  1998,  the  current 
implementation  date  of  the  Act,  there 
will  not  be  a  sufficient  number  of 
laboratories  accredited  to  perform  the 
volimie  of  inspection  and  testing 
required  by  the  Act.  Accordingly,  the 
Director  is  extending  the 
implementation  date  of  the  Act  until 
October  25,  1998  and  amending  the 
existing  regulations  to  reflect  the  new 
implementation  date. 
DATES:  Effective  June  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Subhas  G.  Malghan,  FQA  Program 
Manager,  Technology  Services,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  306,  Gaithersburg, 
MD  20899,  telephone  number  (301) 
975-5120. 

SUPPLEMENTARY  INFORMATION:  The 
Fastener  Quality  Act  (Act),  (Pub.L.  101- 
592  as  amended  by  Pub.L.  104-113), 
requires  that  certain  fasteners  sold  in 
commerce  conform  to  the  standards  and 
specifications  to  which  they  are 
represented  to  be  manufactured  and 
have  been  inspected,  tested,  and 
certified.  Inspection  and  testing  mean 
that  the  manufacturer  of  a  lot  of 
fasteners  shall  causeito  be  inspected  and 
tested  a  representative  sample  of  the 
fasteners  in  such  a  lot  to  determine 


whether  the  lot  of  fasteners  conforms  to 
the  standards  and  specifications  to 
which  the  manufacturer  represents  it 
has  been  manufactured.  Such  inspection 
and  testing  shall  be  performed  by  a 
laboratory  accredited  in  accordance 
with  the  procedures  and  conditions 
specified  by  the  Secretary  under  Section 
6  of  the  Act. 

In  accordance  with  Section  15,  the 
requirements  of  the  Act  shall  be 
applicable  only  to  fasteners  fabricated 
one  hundred  eighty  (180)  days  or  more 
after  the  effective  date  of  final 
regulations  implementing  the  Act.  The 
Secretary  may  extend  the 
implementation  date  upon  a 
determination  that  an  insufficient 
number  of  laboratories  have  been 
accredited  to  perform  the  volume  of 
inspection  and  testing  required. 

The  final  rule  implementing  the 
Fastener  QuaUty  Act  became  effective 
on  November  25,  1996,  and  was  to 
apply  to  fasteners  manufactured  on  or 
after  May  27, 1997,  the  "implementation 
date".  On  April  18, 1997,  as  permitted 
by  Section  15  of  the  Act,  NIST 
announced  a  one  year  extension  of  the 
implementation  date  of  the  Act  to  May 
26,  1998,  because  there  was  an 
insufficient  number  of  laboratories 
accredited  to  perform  the  volume  of 
inspection  and  testing  required  by  the 
Act  and  regulations  (62  FR  19041 
(1997)).  During  the  one  extension,  NIST 
published  for  public  comment  proposed 
amendments  to  the  rule  implementing 
the  Act  (62  FR  47240  (1997)).  On  April 
14,  1998,  based  on  the  public  comments 
received,  NIST  published  the 
amendments  to  the  1996  final  rule  and 
once  again  extended  the 
implementation  date  of  the  Act  (63  FR 
18260  (1998)).  At  that  time,  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  and  the  NIST- 
recognized  private  accreditation  bodies 
reported  that  although  an  insufficient 
number  of  laboratories  was  expected  to 
be  accredited  by  May  26, 1998,  only  a 
sixty  (60)  day  extension  appeared 
necessary.  Based  on  this  information, 
NIST  extended  the  implementation  date 
of  the  Act  to  July  26,  1998. 

Currently,  NVLAP  and  the  private 
accreditation  bodies  have  received 
applications  from  approximately  580 
testing  laboratories,  a  sufficient  number 
for  implementation  of  the  Act.  Of  these, 
approximately  250  testing  laboratories 
have  been  accredited  and  are  listed  on 
the  NIST  Accredited  Laboratory  List. 
The  extension  of  the  implementation 
date  to  October  25, 1998,  will  allow  the 
remainder  of  the  laboratories  who  have 
applies  to  complete  the  accreditation 
process.  In  addition,  NIST  is  pubUshing 


technical  amendments  to  section  280,12 
(a),  (b),  and  (c)  to  reflect  the  extension. 

The  extension  of  the  implementation 
date  does  not  affect  the  provisions  of 
section  280.12(d)  and  (e).  Fasteners 
manufactured  after  May  14,  1998  and 
meeting  the  requirements  of  either  of 
these  paragraphs  still  may  be  sold  as 
FQA  compliant. 

In  addition,  the  extension  of  the 
implementation  date  affects  the 
Facilities  self-certification  provisions 
contained  in  section  280.810(c)(3).  A 
Facility's  determination  whether  to  self- 
certify  must  now  be  based  on  whether 
that  Facility  believes  its  registration  will 
be  completed  by  October  25,  1998,  the 
new  implementation  date.  Such 
determination  is  within  each  Facility's 
discretion  and  should  be  based  on 
arrangements  between  the  Facility  and 
its  Registrar  as  to  when  the  Facility's 
registration  will  be  complete.  However, 
Facilities  wishing  to  self-certify  still 
must  submit  the  required  items  by 
September  30,  1998;  NIST  cannot 
legally  accept  self-certification 
paperwork  after  September  30,  1998. 
NIST  cannot  provide  relief  for  Facilities 
whose  registrations  are  not  complete  by 
October  25, 1998,  but  who  failed  to 
submit  self-certification  by  September 
30, 1998.  Any  self-certifications 
received  by  September  30,  1998,  and 
acknowledged  by  NIST  will  only  be 
effective  until  May  25,  1999,  as  stated  in 
the  existing  regulations  at 
§280.810(c)(3)(ii). 

Additional  Information 

Administrative  Procedure  Act 

Pursuant  to  authority  at  5  U.S.C. 
553(b)(B),  the  Director  of  NIST  has 
determined  that  good  cause  exists  to 
waive  the  requirement  to  provide  prior 
notice  and  an  opportimity  for  pubUc 
comment  for  this  action  as  such 
procedures  are  unnecessary.  The 
procedures  are  unnecessary  because  this 
action  merely  makes  technical 
amendments  to  the  existing  regulations 
to  comport  with  the  exercise  of  statutory 
authority  to  extend  the  implementation 
date.  Since  this  action  is  not  a 
substantive  change  to  the  regulations, 
this  rule  is  not  subject  to  a  thirty  day 
delay  in  its  effectiveness. 

Executive  Order  12866 

This  rule  has  been  determined  not  to 
be  significant  under  section  3(f)  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

Since  this  action  is  not  subject  to  the 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
tmder  5  U.S.C.  §  553,  or  any  other  law. 
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it  is  not  subject  to  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 

List  of  Subjects  in  15  CFR  Part  280 

Business  and  industry.  Fastener 
industry,  Imports. 

Dated:  June  25.  1998. 
Robert  E.  Hebner, 

Acting  Deputy  Director,  National  Institute  of 
Standards  and  Technology. 

PART  280— FASTERNER  QUALITY 

For  the  reasons  set  forth  in  the 
preamble.  Title  15  of  the  Code  of 
Federal  regulations  part  280  is  amended 
as  follows: 

1.  The  authority  for  part  280 
continues  to  read  as  follows: 

Authority:  Sec.  13  of  the  Fastener  Qaulity 
Act  (Pub.  L.  101-592.  as  amended  by  Pub.  L. 
104-113). 

2.  Section  280.12  is  revised  to  read  as 
follows: 

§280.12    Appilcabiltty. 

(a)  The  requirements  of  the  Fastener 
Qaulity  Act  and  this  report  shall  be 
applicable  only  to  fasteners 
manufactured  on  or  after  October  25, 
1998. 

(b)  Metal  manufactured  prior  to 
October  25, 1998  may  not  be  used  to 
manufacture  fasteners  subject  to  the  Act 
and  this  part  unless  the  metal  has  not 
tested  for  chemistry  pursuant  to 

§  280.15  of  this  part  by  a  laboratory 
accredited  under  the  Act  and  this  part 
and  the  chemical  charteristics  of  the 
metal  conform  to  those  required  by  the 
standards  and  specifications. 

(c)  Nothing  in  the  Act  and  this  part 
prohibits  selling  finished  fasteners 
manufacture  prior  to  October  25,  1998  or 
representing  that  such  fasteners  meet 
standards  and  specifications  of  a 
consensus  standards  organization  or  a 
government  agency. 

3.  Section  280.602(k)  is  revised  to 
read  as  follows: 

§  280.602     Violations. 

•         •         *         *         • 

(k)  Sale  of  fasteners  manufactured 
prior  the  implementation  date  as 
compliant  with  the  Act.  No  person  shall 
represent,  sell,  or  off^er  for  sale  fasteners 
manufactured  prior  to  October  25, 1998 
as  being  in  conformance  with  the  Act  of 
this  part  except  as  provided  for  in 
§  280.12  (d)  or  (e)  of  this  part. 

4.  Section  280.810(c)(3)(i)  is  revised  to 
read  as  follows: 

§  280.810     Listing  of  recognlM<l 
accreditors,  accredited  registrars,  and 
registered  facilities. 


(c)  List  of  Facilities.  *  *  * 

(3)(i)  If  a  Facility  intends  to  be  listed 
in  accordance  with  §  280.810(c)(1)  but 
the  registration  process  will  not  be 
completed  by  October  25, 1998,  the 
Facility  may  be  provisionally  listed  on 
the  Facilities  List  by  providing  the 
following  to  NIST  on  or  before 
September  30, 1998: 

(A)  Certification  that: 

(1)  The  Facility  is  registered  to  QS- 
9000  or  an  equivalent  by  a  quality 
systems  registrar; 

{2)  The  facility  conforms  to  all  other 
requirements  of  the  Act  and  these 
regulations  at  the  time  of  certification; 

(3)  If  the  Facihty  ceases  to  be 
registered  to  QS-9000  or  an  equivalent 
by  an  accredited  Registrar  and? or  ceases 
to  conform  to  any  other  requirement  of 
the  Act  and  these  regulations  at  any 
time  during  the  provisional  listing 
period,  it  will  notify  NIST  of  that  fact 
within  three  working  days;  and 

[4]  U  the  Facihty  bils  to  apply  to  an 
accredited  Registrar  for  registration 
under  the  FQA  within  30  days  of  the 
time  the  Registrar  is  accredited  by  a 
NIST-approved  Accreditor,  an 
authorized  representative  of  the  Facility 
will  immediately  notify  NIST.  (If  the 
Facility's  current  Registrar  decides  not 
to  seek  accreditaton  under  the  FQA,  it 
is  the  Facility's  responsibility  to  apply 
to  another  Registrary  that  has  been 
approved  by  NIST-ABEP.); 

(FR  Doc.  98-17319  Filed  6-29-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMlSSiON 

17  CFR  Parts  230,  240,  270,  and  275 

[Relaass  Nos.  33-7548,  34-40122,  IC-23272, 
and  IA-1 727;  Fii«  No.  S7-4-971 

RIN  3235-AQ62;  3235-AH01 

Definitions  of  "Small  Business"  or 
Small  Organization  "  Under  the 
Investment  Company  Act  of  1940,  the 
Investment  Advisers  Act  of  1940,  the 
Secunties  Exchange  Act  of  1934,  and 
the  Securities  Act  of  1933 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  amending  the  definitions 
of  "small  business"  and  "small 
organization"  that  are  used  in 
cormection  with  Commission 
rulemaking  under  the  Investment 
Company  Act  of  1940,  the  Invefstment 
Advisers  Act  of  1940,  the  Securities 


Exchange  Act  of  1934,  and  the 
Securities  Act  of  1933  regarding 
regulatory  requirements  applicable  to 
investment  companies,  investment 
advisers,  exchanges,  securities 
information  processors,  transfer  agents 
and  issuers,  and  broker-dealers.  These 
definitions  are  used  specifically  for 
purposes  of  the  Regulatory  Flexibility 
Act,  which  requires  the  Commission  to 
consider  the  impact  of  its  regulations  on 
small  entities.  The  amendments  to  these 
definitions  reflect  recent  changes  in  the 
law  as  well  as  changes  in  the  securities 
markets  over  the  past  decade,  including 
technological  innovations  and  increased 
business  relationships  among 
participants  in  the  securities  industry. 

EFFECTIVE  DATE:  The  rule  amendments 
will  become  effective  July  30, 1998. 

FOR  FURTHER  INFORMATKX  CONTACT: 

General 

Christopher  Gilkerson,  Assistant 
General  Counsel  at  (202-942-0929),  or 
Anne  H.  Sullivan,  Senior  Counsel  at 
(202-942-0954),  Office  of  the  General 
Counsel,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Mail  Stop  6-6,  Washington,  DC.  20549. 

Divisions  with  Particular  Responsibility 

Thomas  M.J.  Kerwin,  Senior  Counsel, 
EHvision  of  Investment  Management, 
(definitions  applicable  to  Investment 
companies  and  investment  advisers) 
(202-942-0690). 

Glenn  ).  Jessee,  Special  Counsel, 
Office  of  the  Chief  Counsel,  Division  of 
Market  Regulation  (definitions 
appUcable  to  brokers,  dealers, 
exchanges,  transfer  agents  and  issuers, 
securities  information  processors,  and 
broker-dealers)  (202-942-0073). 

SUPP1.EMENTARY  INFORMATION:  The 

Commission  is  amending  the  definitions 
of  "small  business"  and  "small 
organization"  (together,  "small 
business")  set  forth  in  Rule  0-10  (17 
CFR  270.0-10)  under  the  hivestment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.]  ("Investment  Company  Act"), 
Rule  0-7  (17  CFR  275.0-7)  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.)  (the  "Advisers 
Act"),  Rule  0-10  (17  CFR  240.0-10) 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a  et  seq.)  (the 
"Exchange  Act"),  and  Rule  157  (17  CFR 
230.157)  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et  seq.)  (the 
"Securides  Act")  as  those  terms  are 
used  for  purposes  of  Chapter  Six  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
601  et  seq.  (the  Regulatory  Flexibility 
Act.  Pub.  L.  No.  96-354,  94  Stat.  1164 
(1980),  as  amended,  Pub.  L.  No.  104- 
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121,  Title  II,  Subtitle  D.  110  Stat.  864 
(1996)  (the  "Reg.  Flex.  Act")). 

The  Reg.  Flex.  Act.  enacted  in  1980. 
requires  federal  agencies,  among  other 
things,  to  consider  the  impact  of 
rulemaking  on  entities  that  qualify  as 
"small"  under  applicable  standards  in 
the  Reg.  Flex.  Act,'  the  Small  Business 
Act,2  or  regulations  promulgated  by  the 
Small  Business  Administration 
("SBA ').'  In  1982,  the  Commission 
adopted  definitions  that  it  considered 
appropriate  for  issuers  and  other  entities 
subject  to  its  regulation. 

On  January  22, 1997,  the  Commission 
published  for  comment  proposed 
amendments  to  its  definitions  of  "small 
business"  for  purposes  of  the  Reg.  Flex. 
Act,  when  used  in  connection  with 
rulemaking  affecting  investment 
companies,  investment  advisers, 
exchanges,  securities  information 
processors,  transfer  agents  and  issuers, 
and  broker-dealers.*  In  addition  to 
publishing  the  rule  proposal  in  the 
Federal  Register,  the  Commission 
posted  the  proposed  rule  changes  on  the 
small  business  page  of  the 
Commission's  Website.'  To  give  the 
public  additional  time  to  comment,  the 
Commission  extended  the  comment 
period  for  the  proposed  amendments.* 
The  Commission  received  no  comments 
on  the  proposal.  The  Commission  is 
adopting  the  amendments  to  the  "small 
business"  definitions  as  proposed.'  The 
Commission  is,  however,  making  some 
modifications  to  the  "small  business" 
definition  of  investment  adviser  to 
reflect  amendments  to  the  Investment 
Advisers  Act  enacted  under  the 
National  Securities  Markets 
Improvement  Act  of  1996  (the 
"Iinprovement  Act")  *  and  to  simplify 
the  definition.  As  required  under  the 
Reg.  Flex.  Act.  the  Commission  has 
consulted  with  the  SBA  Office  of 
Advocacy  regarding  the  amendments  it 
is  adopting.^ 


I.  Background 

The  Reg.  Flex.  Act  defines  the  term 
"small  entity"  as  a  "small  business," 
"small  organization,"  or  "small 
governmental  jurisdiction."  '°  The 
definition  of  "small  business" 
incorporates  the  Small  Business  Size 
Regulations  ("SBA  size  standards")  " 
established  by  the  SBA  under  the  Small 
Business  Act.'^  In  addition,  the  Reg. 
Flex.  Act  definition  of  "small  business" 
authorizes  agencies  to  establish  their 
own  definitions  if  they  determine  that 
specialized  definitions  are  more 
appropriate  to  the  activities  of  the 
agency." 

As  discussed  in  greater  detail  in  the 
Proposing  Release,  the  Commission  has 
a  longstanding  commitment  to 
understanding  and  addressing  the 
concerns  of  small  business.'*  Consistent 
with  this  commitment,  in  1982,  the 
Commission  chose  to  adopt  its  own 
definitions  of  "small  business"  for 
purposes  of  Commission  rulemaking 
after  reviewing  size  standards  adopted 
by  the  SBA." 

As  discussed  in  the  Proposing 
Release,  the  Commission's  definitions 
adopted  in  1982  were,  in  many  ways, 
more  expansive  thsin  the  statutory 
definitions  of  "small  business"  and 
"small  organization"  in  the  Reg.  Flex. 
Act.  Under  the  Reg.  Flex.  Act.  a 
business  is  not  considered  "small"  if  it 
is  not  "independently  owned  and 
operated."  '*  The  Commission's 


'  5  U.S.C  603,  6M. 

J15U.S.C.  631er»e<j. 

'laCFRPart  121. 

*Securitie«  Act  Release  No.  7383.  Exchange  Act 
Release  No.  38190,  Investment  Company  Act 
Release  No.  22478.  Investment  Advisers  Act  Release 
No.  1609.  62  FR  4106  (Jan.  28.  1997)  (the 
"Proposing  Release"). 

'The  Commission's  Website  is  located  at  http:// 
www.sec.gov. 

«  Securities  Act  Release  No.  7404.  Exchange  Act 
Release  No.  38401.  Investment  Company  Act 
Release  No.  22S66,  Investment  Advisers  Act  Release 
No.  1619.  62  FR  13356  (Mar.  20,  1997). 

^The  Commission  intends  to  maintain  its  current 
deHnitions  of  "small  business"  as  they  relate  to 
small  business  issuers,  clearing  agencies,  bank 
municipal  securities  dealers,  and  public  utility 
holding  company  systems. 

•Pub.  L  No.  104-290. 110  Stat.  3416  (1996). 

•  See  5  U.S.C.  601(3).  601(4), 


'o/d  §601(6). 

"  13  CFR  Part  121. 

'» 15  U.S.C.  632(a)(2)(A)  (SBA  authority  to 
establish  standards  for  determining  "small  business 
concern"). 

"5U.S.C.  601(3).  601(4). 

'*See  Projjosing  Release,  supra  note  4. 

»The  SBA  adopted  its  size  standards  in  1980. 
Small  Business  Size  Standards.  Revisions  of 
Methods  of  Establishing  Size  Standards  and 
Defmitions  of  Small  Business,  45  FR  15442  (Mar. 
10,  1980).  The  Conunission  determined  that  the 
SBA  size  standards  were  generally  inappropriate  in 
the  context  of  regulations  affecting  securities  issuers 
and  reporting  companies.  See  Proposed  Definitions 
of  "Small  Business"  and  "Small  Organization"  for 
Purposes  of  the  Regulatory  Flexibility  Act. 
Securities  Act  Release  No.  6302,  Exchange  Act 
Release  No.  17645.  PUHCA  Release  No.  21970. 
Trust  Indenture  Act  Release  No.  619.  Investment 
Company  Act  Release  No.  11694,  Investment 
Advisers  Act  Release  No.  754,  46  FR  19251  (Mar. 
30.  1981)  ("1981  Proposing  Release");  see  also  Final 
Definitions  of  "Small  Business  '  and  "Small 
Organization"  for  Purposes  of  the  Regulatory 
Flexibility  Act,  Securities  Act  Release  No.  6380. 
Exchange  Act  Release  No.  18452,  PUHCA  Release 
No.  22371.  Trust  Indenture  Act  Release  No.  693. 
Investment  Company  Act  Release  No.  12194, 
Investment  Advisers  Act  Release  No.  791,  47  FR 
5215.  5216  (Feb.  4.  1982)  ("1982  Adopting 
Release"). 

■*SeeS  U.S.C.  601(4)  ("small  organization"  under 
the  Reg.  Flex.  Act  means  an  entity  that  is 
"independently  owned  and  operated  and  is  not 
dominant  in  iu  field");  15  U.S.C  632(a)(1) 
(definition  of  "small-business  concern"  under  the 


definitions  went  beyond  the  Reg.  Flex. 
Act  requirements  because,  for  the  most 
part,  the  Commission's  definitions  did 
not  limit  "small  businesses"  to  those 
that  were  independently  owned  and 
operated.  The  Commission's  original 
definitions  also  were  broader  in  certain 
respects  than  the  SBA  size  standards, 
which  consider  various  limiting  factors 
when  determining  if  an  entity  is 
"small."  '^  For  example,  the  SBA  size 
standards  aggregate  the  interests  of 
affiliated  entities  for  the  piu^ose  of 
determining  whether  an  entity  is 
"independently  owned  and  operated," 
and  thus,  "small."  '*  In  determining 
whether  entities  are  affiUated,  the  SBA 
size  standards  consider  such  factors  as 
control,  management,  ownership,  and 
contractual  relationships. '^  In  addition, 
the  SBA  may  treat  multiple  entities  that 
have  identical  or  substantially  identical 
business  or  economic  interests  as  a 
single  entity.^  Although  the 
Commission's  current  definitions  in 
some  cases  address  the  concept  of 
control,^'  none  of  the  other  affiliation 
concepts  set  forth  in  the  SBA  size 
standards  were  considered  when  the 
Commission  originally  adopted  its 
definitions  of  "small  business"  in  1982. 

Under  the  Commission's  current 
definitions,  a  majority  of  brokei^dealers 
and  investment  advisers  quahfy  as 
small. 22  Some  of  those  "small"  broker- 
dealers  handle  customer  orders  in 
excess  of  $200  million  from  which  they 
earn  more  than  $6  million  per  year  in 


Small  Business  Act  (at  incorporated  in  tl>e  Reg. 
Flex.  Act  deGnition  of  "small  business,"  5  U.S.C 
601(3))  means  an  entity  that  is  "independently 
owned  and  operated  and  *  *  *  is  not  dominant  in 
its  field"). 

'^  See  SBA  size  standards,  13  CFR  121.102  (size 
eligibility  provisions  and  standards). 

"W.  §121.103. 

'»/d.  §  121.103(a)(1)  (describing  control 
relationships  that  constitute  affiliation):  id. 
§  121.103(a)(2)  (describing  factors  such  as 
ownership,  management,  previous  relationships 
with  or  ties  to  another  concern,  and  contractual 
relationships  that  SBA  considers  in  determining 
whether  affiliation  exists). 

»Seejd.§  121.103(a)(3). 

>■  Under  certain  of  the  current  definitions  of 
"small  business"  under  the  Exchange  Act  (broker, 
dealer,  clearing  agency,  municipal  securities  dealer, 
securities  information  processor,  transfer  agent),  the 
Commission  has  considered  control  interests  in 
determining  whether  an  entity  was  "small." 
Exchange  Act  Rule  0-10  (17  CFR  240.0-10).  The 
SBA  regulations  also  address  factors  of  control.  13 
CFRl21.103(aHl). 

"  Under  the  current  deRnitions,  approximately 
75  percent  of  investment  advisers  and  60  percent 
of  registered  broker-dealers  qualify  as  "small."  The 
number  of  "small"  investment  advisers  registered 
with  the  Commission  was  significantly  reduced  as 
of  July  8.  1997,  however,  as  a  resuh  of  legislation 
that  reallocated  primary  responsibility  for 
regulating  most  smaller  investment  advisers  to  the 
states.  See  infm  notes  4S-47  and  accompanying 
text 
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revenue.  ^3  These  entities  are  classified 
as  "small"  under  current  Commission 
rules  even  though  they  may  be  affiliated 
with  larger  entities  that  are  responsible 
for  many  of  the  smaller  firms'  securities 
functions.  Similarly,  today  most  mutual 
funds  are  affiliated  with  large  mutual 
fund  families,  and  many  investment 
advisers  are  affiliated  with  larger 
financial  services  firms.  These 
relationships  allow  the  "small"  affiliates 
to  rely  on  a  larger  entity  that  centralizes 
administrative  and  compliance  systems 
for  all  affiliates,  significantly  reducing 
regulatory  burdens  for  each  individual 
affiliate. 

A  similar  relationship  exists  between 
introducing  broker-dealers  and  the  large 
firms  through  which  they  clear 
securities  trades.  Although  introducing 
and  clearing  firms  share  responsibility 
for  ensuring  that  a  customer's  account  is 
handled  properly,  introducing  firms 
typically  depend  on  clearing  firms  to 
execute  customer  trades,  to  handle 
customer  funds  and  secvmties,  and  to 
handle  many  back-office  functions, 
including  issuing  the  confirmation  of 
the  customer's  trade.  The  increase  in 
these  affiUations  since  1982  occurred 
along  with  tremendous  growth  and 
significant  technological  changes  in  the 
secimties  industry  that  facilitate  such 
arrangements.^*  These  changes  in  the 
securities  industry  prompted  the 
Commission  to  begin  reviewing  certain 


"The  revenue  amount  is  based  on  information 
provided  by  broker -dealers  in  quarterly  roCUS 
reports.  The  amount  of  customer  order  flow  is 
derived  using  revenue  data  in  the  FOCUS  reports. 

"Between  1960  and  1996.  the  value  of  public 
offerings  (including  debt  and  equity,  but  not 
investment  company  securities)  increased  from  $58 
billion  to  over  $1  trillion.  Between  1990  and  1996, 
the  dollar  volume  of  equity  securities  traded  on 
registered  national  securities  exchanges  and  Nasdaq 
grew  277  percent,  with  over  $7.8  trillion  traded  in 
1996.  Assets  under  management  by  investment 
advisers  (excluding  bank  advisers  to  registered 
investment  companies)  rose  from  $205  billion  to 
over  SIO  trillion  (a  4,778  percent  increase)  between 
1980  and  1996.  Over  the  same  period,  assets  of 
investment  companies  increased  1,514  percent  from 
$235  billion  to  $3,794  trillion.  The  number  of 
securities  Grms  and  professionals  registered  with 
the  Commission  or  with  self-regulatory 
organizations  has- also  surged.  The  number  of 
broker -dealers  grew,  over  the  same  period,  from 
around  5,200  to  approximately  7,760  (a  49  percent 
increase).  In  addition,  technological  progress  has 
changed  the  securities  industry.  For  example, 
advances  in  information  technology  have  resulted 
in  the  proliferation  of  information  vendors  and 
electronic  trading  systems  not  contemplated  in 
1982.  Since  1982,  the  mark«ts  have  seen  the 
development  of  fully  automated  electronic  broker- 
dealers  and  exchanges,  improved  electronic  order 
execution  systems  at  broker -dealers,  exchanges,  and 
national  securities  associatioiu,  and  improved 
electronic  linkages  among  markets  and  between 
broker -dealers  and  their  customers.  These  changes 
have  created  substantially  deeper  and  more  liquid 
markets  and  have  made  trading  more  immediate 
and  less  expensive  for  both  institutional  and  retail 
customers. 


of  its  "small  business"  definitions  in 
1995." 

The  Commission  expanded  its  review 
of  "small  business"  definitions  in  1996, 
after  Congress  enacted  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  ("SBREFA").^' 
Among  other  things.  SBREFA  (i) 
imposed  new  obligations  on  the 
Commission  and  other  agencies  to  assist 
small  entities  in  understanding  and 
complying  with  regulatory 
requirements.^''  (ii)  amended  the  Reg. 
Flex.  Act  to  allow  small  entities  to  seek 
judicial  review  of  agency  compliance 
with  the  Reg.  Flex.  Act.^*  and  (iii) 
amended  the  Equal  Access  to  Justice  Act 
("EAJA")  ^'  by  expanding  the  class  of 
litigants  eligible  to  receive  EAJA  awards 
to  include  small  entities  as  defined 
under  the  Reg.  Flex.  Act.'"  In  view  of 
the  Commission's  expanded  obligations 
under  SBREFA."  and  changes  in  the 
securities  industry  discussed  above,  the 
Commission  is  adopting  amendments  to 
certain  of  its  "small  business" 
definitions  to  take  into  account  more  of 
the  factors  suggested  by  SBA  size 
standards  in  determining  whether  an 
entity  qualifies  as  "small."  "  The 
following  sections  of  this  release 
describe  the  amendments  to  specific 
"small  business"  definitions.  The 
release  also  discusses  how  the  amended 
definition  of  "small  business"  as  it 
relates  to  investment  advisers  differs 
from  the  proposal  and  the  reasons  for 
the  changes. 


>^  See  Introduction  to  the  Regulatory  Plan  and  the 
UniHed  Agenda  of  Federal  Regulations.  60  FR 
59503.  61073  (Nov.  28.  1995)  (noting  Division  of 
Investment  Management's  consideration  whether  to 
reconunend  that  the  Commission  propose  amended 
definition  of  "small  entity"  in  Rule  0-10  (17  CFR 
270.0-10)  under  the  Investment  Company  Act). 

»Pub.  L.  No.  104-121.  Title  U.  110  Stat.  857 
(1996). 

"W.  §S  212.  213(b).  no  Stat.  858,  859. 

»/d.  $242,110  Stat  865. 

"5  U.S.C  504;  28  U.S.C  2412. 

»Pub.L.No.  104-121,  S232(bM2),  110  Stat  863. 

>■  The  Commission  is  concerned  that,  as  a  result 
of  the  Commission's  existing  broad  definitions  of 
"small  business,"  certain  of  the  amendments  made 
by  SBREFA  could  result  in  a  significant  incr«ase  in 
the  Commission's  exposure  to  litigation  beyond  that 
reasonably  contemplated  by  the  Reg.  Flex.  Act.  The 
Commission's  enforcement  litigation  and  other 
litigation  matters  have  increased  in  recant  years, 
light  of  increased  exposure  to  litigation  under 
SBREFA,  which  could  further  strain  the 
Commission's  limited  budget,  the  Commission 
believes  it  is  appropriate  to  revise  certain  small 
business  definitions  under  its  own  rules  to  reflect 
better  the  policies  underlying  the  Reg.  Flex.  Act  and 
the  SBA  size  standards. 

>>In  instances  where  the  Commission  has  already 
instituted  a  rulemaking  proceeding  and  prepared  an 
Initial  Regulatory  Flexibility  Analysis  (IRFA)  under 
the  old  small  business  definitions,  those  definitions 
will  apply  for  purposes  of  any  final  rulemaking  and 
the  Commission's  preparation  of  the  required  Final 
Regulatory  Flexibility  Analysis  (FRFA). 


In 


n.  Discussion  of  Amendments 

A.  Investment  Companies 

The  Commission  is  adopting,  as 
proposed,  amendments  to  the  rule 
under  the  Investment  Company  Act  that 
defines  "small  business"  as  applied  to 
investment  companies.''  The  current 
rule  treats  as  a  small  business  each 
investment  company  ("fund")  that  has 
$50  million  or  less  in  assets  as  of  the 
end  of  its  fiscal  year.'*  As  amended,  the 
rule  generally  treats  a  fund  as  a  small 
business  only  if  it  and  any  group  of 
related  funds  have  aggregate  net  assets 
of  550  million  or  less."  The 
Commission  estimates  that 
approximately  400  funds  will  be  treated 
as  small  businesses  under  the  amended 
rule. 

The  amended  rule  defines  a  group  of 
related  funds  to  include  two  or  more 
management  com{>anies  (including  any 
series  of  such  a  company)  that  hold 
themselves  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services,  and  share  either 
a  common  investment  adviser  (or 
affiliated  advisers)  or  a  common 
administrator.**  In  the  case  of  a  unit 
investment  trust  ("UTT"),  a  group  of 
related  funds  means  two  or  more  UTTs 
that  have  a  common  sponsor." 

There  is  a  special  rule  applicable  to 
insurance  company  separate  accounts," 


"  See  amended  Rule  0-10  (17  CFR  270.0-10); 
Proposing  Release,  supra  note  4. 

"Rule  0-10  (17  CFR  270.0-10). 

"Amended  Rule  0-10.  Conforming  amendments 
to  Rule  157(b)  (17  CFR  230.157(b))  under  the 
Securities  Act  and  Rule  0-10(b)  (17  CFR  240.0- 
10(b))  under  the  Exchange  Act  adopt  the  same  small 
business  definition  of  an  investment  company.  To 
facilitate  the  efficient  computation  of  net  assets,  the 
amended  rule  provides  that  the  Commission  may 
base  its  count  of  the  assets  of  any  group  of  related 
funds  on  the  net  assets  of  each  fund  (or  series)  in 
the  group  at  the  end  of  each  fund's  fiscal  year,  as 
generally  reported  in  Form  N-SAR.  Amended  Rule 
O-lO(c)  (17  CFR  27O.O-10(c)):  see  17  CFR  274  101; 
Form  N-SAR,  Item  74T.  As  under  the  current  rule, 
snvall  business  status  will  be  determined  on  a 
company-by-company  basis  rather  than  a  series-by- 
series  basis  (even  in  the  unusual  circumstances 
when  some  series  of  a  multi-series  company  may 
not  constitute  a  group  of  related  funds  with  respect 
to  other  series). 

>•  Amended  Rule  0-10(a)(l)  (17  CFR  270.Q- 
I0(al(l)).  Under  this  definition,  the  assets  to  be 
aggregated  for  a  multi -series  company  would 
include  those  of  all  series  of  the  company,  and  of 
any  separately  organized  company  (and  its  series) 
in  a  related  group. 

"Amended  Rule  0- 10(a)(2)  (17  CFR  270.0- 
10(a)(2)).  A  UTT  holds  a  fixed  portfolio  of  securities 
deposited  by  its  sponsor,  and  does  not  have  an 
investment  adviser.  See  generally  Section  4(2)  of  the 
Investment  Company  Act  (IS  U.S.C  80a-4(2)).  The 
amended  rule  does  not  define  a  group  of  related 
funds  as  applied  to  a  bee  amount  certificate 
company,  another  type  of  fund,  which  will 
continue  to  be  subject  to  the  $50  million  test  oaa 
company-by-company  basis. 

X  Separate  accounts  contain  assets  used  to  fund 
certain  insurance  and  investment  contracts  between 
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Because  state  law  generally  treats 
separate  account  assets  as  the  property 
of  the  sponsoring  insurance  company, 
the  amended  rule  aggregates  each 
separate  account's  assets  with  the  assets 
of  its  sponsor,  including  other 
sponsored  accounts.^'  As  a  result,  the 
Commission  expects  few,  if  any, 
separate  accounts  to  be  treated  as  small 
businesses. 

B.  Investment  Advisers 

The  Commission  is  adopting 
proposed  amendments  to  the  rule  under 
the  Advisers  Act  that  defines  "small 
business"  as  applied  to  investment 
advisers,  with  changes  designed  to 
reflect  recent  legislation  and  to  simplify 
the  proposed  amendments.**  The 
ciurent  rule  defines  as  a  small  business 
each  investment  adviser  that  either  (i) 
manages  assets  ("client  assets")  with  a 
total  value  of  $50  million  or  less  as  of 
the  end  of  its  most  recent  fiscal  year, 
and  performs  no  other  advisory  services; 
or  (ii)  performs  other  advisory  services, 
manages  client  assets  of  $50  million  or 
less  if  it  (nanages  cUent  funds,  and  has 
assets  related  to  its  advisory  business 
("business  assets")  that  do  not  exceed 
$50,000.*'  As  amended.  Rule  0-7  treats 
an  adviser  as  a  small  business  if  (i) 
neither  the  adviser  nor  an  adviser  it 
controls,  is  controlled  by,  or  is  under 
common  control  with  has  $25  million  or 
more  of  assets  under  management,  and 
(ii)  neither  the  adviser  nor  any  person 
it  controls,  is  controlled  by,  or  is  under 
common  control  with  has  $5  milUon  or 
more  of  total  assets.  ** 

In  the  Proposing  Release,  the 
Commission  requested  comment 
whether,  in  light  of  the  Improvement 
Act's  transfer  of  primary  responsibility 
for  regulating  small  advisers  to  the 
states,  a  threshold  of  $25  million  for 
client  assets  under  management  would 
be  more  appropriate  than  the  $50 


million  threshold.*'  The  Commission 
also  requested  comment  whether  the 
$50,000  threshold  for  business  assets 
continued  to  be  appropriate.**  The 
Commission  has  now  determined  that 
the  $25  million  client  asset  threshold 
coupled  with  a  $5  million  total  assets 
test  more  appropriately  reflects  the 
Improvement  Act's  allocation  of 
regulatory  responsibilities  between  the 
Commission  and  the  states. 

The  Improvement  Act  reallocated 
regulatory  responsibility  over 
investment  advisers  between  the 
Commission  (which  is  now  responsible 
for  larger  advisers  with  national 
businesses)  and  state  securities 
regulators  (which  are  now  responsible 
for  smaller  advisers  with  essentially 
local  businesses).**  To  effect  this 
division  of  responsibility.  Congress 
generally  prohibited  advisers  with  less 
than  $25  million  of  assets  under 
management  from  registering  with  the 
Commission  after  July  8, 1997.**  Thus, 
Congress  viewed  "small  advisers"  as 
those  having  less  than  $25  million  of 
assets  under  management.*^  The 
Commission  believes  that  the  definition 
of  small  business  as  applied  to 
investment  advisers  for  Reg.  Flex.  Act 


the  f  poiuoring  iiuurance  company  and  contract 
owner*.  Each  account  typically  i*  organized  as  a 
UIT,  or  in  lome  cases  as  a  management  company 
having  a  sponsor-afTiiiated  investment  adviser.  See 
generally  Section  2(8)(37)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-2(a)(37)). 

»  Amended  Rule  0-10(b)  (17  CFR  270.0-10(b)). 

•See  amended  Rule  0-7  (17  CTR  275.0-7k 
Proposing  Release,  supra  note  . 

*'  Rule  0-7  (17  CFR  275.0-7). 

"Amended  Rule  0-7.  'Total  assets"  is  a  broader 
and  simpler  term  than  "business  assets."  See 
amended  Rule  0-7(b)(2)  (total  assets  means  total 
assets  as  shown  on  the  balance  sheet  of  investment 
adviser  or  other  "person"  in  a  control  relationship 
with  the  adviser).  It  includes  business  assets,  such 
as  leases  and  equipment,  as  well  as  other  types  of 
assets,  such  as  cash  and  accounts  receivable.  Total 
assets  should  be  easier  for  advisers  to  calculate  than 
business  assets,  since  the  information  on  total  assets 
is  readily  available  on  the  balance  sheets  of  advisers 
and  their  affiliates. 


purposes  should  be  revised  to  reflect  the 
threshold  that  Congress  used  in  the 
Improvement  Act  for  similar  purposes. 
Therefore,  the  Commission  is  reducing 
the  threshold  to  $25  million  of  assets 
imder  management.** 

Under  the  proposed  amendments,  an 
adviser  having  less  than  $50  million  of 
client  assets  would  not  have  been 
considered  a  small  business  if  the 
adviser  (i)  had  substantial  btisiness 
assets  or  (ii)  was  affiUated  with  a  large 
firm.*'  Amended  Rule  0-7  reflects  the 
pohcy  of  extending  an  asset  test  to  all 
investment  advisers,  but  substantially 
simpUfies  the  proposed  amendments 
and  reduces  the  amount  of  information 
the  Commission  must  collect  to 
determine  whether  an  adviser  is  a  small 
business.^  As  adopted,  the  rule 
excludes  from  the  definition  of  small 
business  an  adviser  having  less  than  $25 
milhon  of  assets  under  management  if, 
based  on  information  filed  with  the 
Commission,  the  adviser  (i)  has  $5 
million  or  more  of  "total  assets,"  or  (ii) 
controls,  is  controlled  by,  or  is  under 
common  control  with  (a)  another 
adviser  that  has  $25  million  or  more  of 
assets  under  management  or  (b)  any 
person  (other  than  a  natural  person)  that 


"  See  Proposing  Release,  supra  note  ,  at  text 
accompanying  n.60. 

*'ld.  As  noted  above,  the  Commission  received 
no  comments. 

**  See  Rules  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940,  Investment 
Advisers  Act  Release  No.  1633  (May  IS.  1997)  at 
text  accompanying  note  5  (62  FR  28112  (May  22, 
1997))  ("Adviser  Registration  Release"). 

** See  Section  203A(a)(l)  of  the  Advisers  Act  (15 
U.S.C.  80b-3a(aMl))  (prohibiting  an  adviser  from 
registering  %vith  the  Commission  if  it  is  subject  to 
regulation  by  its  home  state  unless  it  has  assets 
under  management  of  S2S  million  or  more).  The 
Commission  retains  primary  responsibility  for 
larger  advisers,  advisers  to  investment  companies, 
adviser*  whose  principal  office  and  place  of 
business  is  located  in  one  of  the  four  states  that  do 
not  regulate  advisers  or  is  located  overseas,  and 
advisers  exempted  by  rule  from  the  prohibition  on 
registration  with  the  Commission.  See  Section 
203A(a)(l)  and  (c)  of  the  Advisers  Act  (15  U.S.C 
80b-3a(aHl)  and  (c)):  Rule  203A-2  (17  CFR 
275.203A-2)  (exempting  nationally  recognized 
statistical  rating  organizations,  certain  pension 
consultants,  any  smaller  adviser  having  the  same 
principal  office  and  place  of  busiivess  as  a  registered 
adviser  affiliated  with  it  through  a  control 
relationship,  and  any  new  firm  reasonably 
expecting  to  have  S25  million  or  more  of  assets 
under  management). 

*^See  Report  on  S.  1815,  "The  Securities 
Investment  Promotion  Act  of  1996,"  S.  Rep.  No. 
293.  104th  Cong..  2d  Sess.  1-4  (1996)  (legislation 
would  focus  SEC  supervision  "on  investment 
advisers  most  likely  to  be  engaged  in  interstate 
commerce"  and  focus  state  supervision  "on 
advisers  whose  activities  are  most  likely  to  be 
centered  in  their  home  state":  "legislation  allows 
states  to  assume  the  primary  role  with  respect  to 
regulating  advisers  that  are  small,  local  businesses, 
managing  less  than  $25  million  in  client  assets, 
while  the  Conunission's  role  is  focused  on  larger 
advisers  with  S25  million  or  more  in  client  assets 
under  management"). 


•The  Advisers  Act  permits  the  Commisetoo  to 
increase  (but  not  to  reduce)  the  S2S  million 
minimum  threshold  for  registration  with  the 
Commission.  See  Section  203A(a)(lKA)  of  the 
Advisears  Act  (15  U.S.C.  80b-3a(a)(lXA)).  To 
coordinate  amended  Rule  0-7  with  future 
Commission  rulemaking  in  this  regard,  the 
amended  rule  provide*  that  the  maximum  threshold 
for  a  small  business  will  increase  in  tandem  with 
any  increase  in  the  minimum  threshold  for 
Adviser*  Act  registration.  Amended  Rule  0-7(aMl) 
and  (3)  (17  CFR  275.0-7(a)(l)  and  (3)).  Rule  203A- 
1  (17  CFR  275.203A-1),  which  gives  an  adviser 
discretion  whether  to  register  with  the  Commission 
instead  of  a  state  if  the  adviser  has  between  S2S 
million  and  S30  million  of  assets  under 
management,  does  not  sffect  the  deHnition  of  small 
business  for  purposes  of  amended  Rule  0-7.  See 
Adviser  Registration  Release,  supra  note  45.  at  text 
accompanying  nn.4a-49  (Rule  203A-1  merely 
makes  registration  optional  within  a  specified  range 
without  raising  the  minimum  threshold  for 
registration). 

*  See  Proposing  Release,  supra  iu>te  ,  at  nn.51- 
58  and  accompanying  text  (proposing  to  extend 
current  Rule  0-7's  S50.000  business  asset  test  to  all 
advisers;  proposing  not  to  treat  adviser  as  small 
entity  if  affiliated  with  large  advisar  or  fund  or 
entity  deemed  Urge  under  Rule  0-10  under  the 
Exchange  Act  (17  CFR  240.0-10)). 

'"See  1961  Proposing  Release,  supra  note  15  at 
19257, 19263  (two  attributes  desirable  in  size 
standards  are  capacity  to  differentiate  the  small 
members  of  an  industry  from  other  members  and 
the  use  of  readily  available  information  to  derive 
standards).  Under  the  amended  rule,  the 
determination  of  the  adviser's  small  status  will  be 
based  on  information  reported  by  the  adviser  about 
its  size  and  the  size  of  its  affiliates  under  two  tests, 
as  explained  below.  In  contrast,  the  proposed 
amendments  would  have  applied  two  size  tests  to 
the  adviser  and  several  other  tests  to  affiliates.  The 
Commission  expects  to  propose  to  amend  Form 
/>DV  to  add  questions  needed  to  obtain  the 
information. 
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has  $5  million  or  more  of  total  assets.^' 
The  Commission  estimates  that  under 
amended  Rule  0-7.  approximately  1,500 
registered  advisers  will  be  treated  as 
small  businesses,  approximately  500 
fewer  than  under  the  proposed 
amendments.'^  Most  of  this  change  is 
attributable  to  reducing  the  threshold 
for  client  assets  to  less  than  $25  million 
of  assetiunder  management.  The 
advisers  considowi  small  businesses 
under  the  amended  rule  %vill  consist 
primarily  of  the  advisers  that  have  less 
than  $25  million  of  assets  under 
management  but  are  registered  with  the 
Commission  because  they  have  a 
principal  office  and  place  of  business  in 
one  of  the  four  states  that  does  not 
regulate  advisers.*^ 

C.  Definitions  Under  the  Exchange  Act 

1.  Exchanges 

As  disciissed  in  the  Proposing 
Release,  the  Commission  is  expanding 
the  definition  of  "small  business"  as  it 
applies  to  exchanges  to  include  a 
requirement  that  an  exchange  also  not 
be  affiliated  with  any  person  (other  than 
a  natural  person)  that  is  not  a  small 
business  as  defined  in  Rule  0-1 0.'* 
Under  the  amended  rule,  an  exchange  is 
"affiliated"  with  another  entity  when 
the  exchange  controls,  is  controlled  by, 
or  is  under  common  control  with  the 


>'  See  unendMl  Rul*  (>-7(a)  (2)  and  (3)  (17  CFR 
27S.(>-7(a)(2)  and  (3)).  Tba  S5  million  total  assau 
teat  ia  one  measure  of  a  imall  entity  under  Rule  0- 
10  (17  CFR  240.0-10(aJ)  under  the  Exchange  Act. 
Amended  Rule  0-7(bXl)  define*  control  conaiatent 
with  Rule  203A-2(c)  under  the  Advisers  Act  (17 
CFR  275.203A-2(c)). 

"The  number  of  small  businesses  for  which  the 
Commission  has  primary  regulatory  responsibility 
has  dropped  sharply  as  a  result  of  the  Improvement 
Act's  prohibiting  most  small  advisers  from 
registering  with  the  Commission.  5e«  sapra  text 
accompanying  notes  45—47.  Following  the  final  de- 
registration  of  those  advisers  no  longer  eligible  to 
register  with  the  Commission,  there  will  be 
approximately  7,800  Conunission-registered 
advisers.  In  contrast,  prior  to  July  8,  1997  there 
were  approximately  23,000  advisers  registered  with 
the  Coinmission. 

"  See  suprn  note  4&.  When  one  or  more  of  these 
four  states  institutes  a  registration  scheme  for 
advisers  with  assets  under  management  of  less  than 
S25  million,  the  number  of  small  business  advisers 
registered  with  the  Coinmission  will  decrease.  See 
also  Adviser  Registration  Release,  supra  note  45,  at 
n.42  ("Commission  data  suggests  that  most  advisers 
that  will  remain  registered  with  the  Commission 
have  assets  under  management  well  in  exceM  of 
S2S  million"). 

''The  term  "exchange"  ia  defined  in  Section 
3(a)(1)  of  the  Exchange  Act  (IS  U.S.C  78c(aHl)). 
The  Commission  is  retaining  the  existing  provisions 
of  Rule  0-10  that  define  as  "small"  those  exchanges 
that  are  exempt  from  the  requirements  of  rule 
llAa3-l  (17  CFR  240.11Aa3-l)  regarding  the 
dissemination  of  transaction  reports  and  last  sale 
data  with  respect  to  transactions  in  securities. 
Currently,  none  of  the  eight  registered  exchanges  is 
fully  exempted  from  the  requirements  of  Rule 
llAa3-l  and.  consequently,  none  is  considered  a 
"small  business"  under  Rule  0-10. 


other  entity.  This  change  will  conform 
the  definition  applicable  to  exchanges 
with  other  definitions  of  "small 
business"  under  the  Exchange  Act  by 
applying  the  affiliation  standard  already 
applicable  to  broker-dealers,  clearing 
agencies,  bank  municipal  securities 
dealers,  securities  information 
processors,  and  transfer  agents." 

2.  Securities  Information  Processors 

The  Conunission  is  retaining  in 
substantially  the  same  form  the  existing 
criteria  for  determining  whether  a 
securities  information  processor  is  a 
"small  business."  This  includes  the 
requirement  that,  to  be  considered 
small,  a  securities  information  processor 
must  have  serviced  less  than  100 
interrogation  devices  or  moving  tickers 
during  the  preceding  fiscal  year.**  As 
proposed,  the  Commission  also  is 
modifying  the  definition  of 
"interrogation  device"  for  purposes  of 
Rule  0-10  to  take  into  account  new 
technologies  used  to  disseminate 
securities  industry  information  to 
markets  and  market  participants 
through  increasingly  diverse  methods. 
Accordingly,  for  purposes  of  the 
amended  small  business  definition, 
"interrogation  device"  includes  any 
device  that  may  be  used  to  read  or 
receive  electronic  information, 
including  proprietary  terminals  or 
personal  computers  via  computer-to- 
computer  interfaces,  or  gateway  access. 
This  will  include  electronic  devices  that 
display  securities  information  such  as 
quotations  and  indications  of  interest,  as 
well  as  those  that  display  only  last  sale 
data  or  transaction  reports. 

3.  Transfer  Agents  and  Issuers 

The  amended  small  business 
definition  for  transfer  agents  retains  the 
existing  criteria  based  on  volume  of 
transfer  business  and  number  of 
shareholder  accoimts.'^  As  discussed  in 
the  Proposing  Release,  however,  the 
Commission  is  adding  a  third  criterion: 
whether  a  transfer  agent  transfers  only 
the  items  of  "small  issuers,"  as  defined 
under  Exchange  Act  Rule  O-IO.**  The 
shares  of  small  issuers,  as  opposed  to 


those  of  large  publicly-traded 
companies,  typically  are  held  by  a  small 
portion  of  the  investing  public  and  are 
less  likely  to  be  the  subject  of  a 
substantial  amount  of  trading  activity. 
Thus,  the  activities  of  small  transfer 
agents,  many  of  which  are  not  subject  to 
registration  under  Section  17  A  of  the 
Exchange  Act,  are  not  likely  to  have  a 
substantial  effect  on  the  investing  public 
or  the  operation  of  the  national 
clearance  and  settlement  system.  In 
contrast,  transfer  agents  for  large 
companies  whose  shares  are  heavily 
traded  are  likely  to  have  a  far  greater 
effect  on  securities  processing, 
generally,  and  on  the  operation  of  the 
national  clearance  and  settlement 
system. '^ 

The  Clommission  also  is  deleting 
language  in  Rule  O-lO(a)  that  currently 
limits  the  definition  of  small  business, 
as  it  refers  to  "issuer"  or  "person."  to 
Sections  12,  13,  14,  15(d),  or  16  of  the 
Exchange  Act.***  This  deletion  reflects  ^ 
that,  under  the  amended  rule,  transfer 
agents  who  transfer  items  of  issuers 
with  total  assets  greater  than  $5  million 
will  not  be  considered  small  for 
purposes  of  the  Reg.  Flex  Act.  In 
addition,  no  transfer  agent,  broker- 
dealer,  exchange,  clearing  agency, 
securities  information  processor,  or 
bank  municipal  seciuities  dealer  will  be 
classified  as  small  if  it  is  affiliated  with 
an  issuer  that  does  not  qualify  as  small 
imder  Rule  0-10.  This  change  is 
consistent  with  the  intent  of  the  Reg. 
Flex.  Act  that  only  businesses  and 
organizations  that  are  "independently 
owned"  may  qualify  as  small  entities.^' 

4.  Broker-Dealers 

As  discussed  in  the  Proposing 
Release,  the  Commission  is  retaining  the 
capital  standard  currently  set  forth  in 
Rule  0-10  that  is  used  for  determining 
whether  a  broker  "  or  dealer  "  is 
deemed  a  "small  business."  **  The 


"  This  amendment  is  coiuistent  with  the 
Commission's  t>elief  that  it  is  appropriate  to  exclude 
entities  with  significant  economic  and  financial 
resources  from  regulatory  treatment  as  small 
businesses  under  the  Reg.  Flex.  Act.  See  1981 
Proposing  Release,  46  FR  at  19257. 

'*Tbe  term  "securities  information  processor"  is 
defined  in  Section  3(aM22)  of  the  Exchange  Act  (IS 
U.S.C  78c(a)(22)).  Currently,  neither  of  the  two 
registered  exclusive  securities  information 
prtx:essors  is  designated  as  a  "small  business" 
under  Rule  0-10. 

'^The  term  "transfer  agent"  is  defined  in  Section 
3(a)(2S)  of  the  Exchange  Act  (IS  U.S.C  78c(a)(25)). 

>*  Small  issuers,  for  this  purpose,  are  iaauer*  with 
total  assets  of  S5  million  or  less. 


"  See  Securities  and  Exchange  Commission, 
Study  of  Untafe  and  Unsound  Pmcticet  of  Broker 
and  Dealers  37-39  (1971). 

« 15  U.S.C  78A  78m,  78n.  78o(d).  and  78p. 

*'  See  tupra  note  16.  As  noted  above,  amended 
Rule  0-10  provides  that  only  those  transfer  agents 
that  limit  the  number  of  items  they  transfer,  handle 
a  limited  number  of  shareholder  accounts,  and 
transfer  jmall  issuer  securities  are  considered  small 
businesses.  Because  this  category  is  limited  to  those 
traiufer  agents  that  would  generally  be  exempt  from 
registration  under  Exchange  Act  Section  17A.  the 
Commission  believes  thai  there  will  be  few,  if  any, 
registered  transfer  agents  that  qualify  as  small 
businesses  for  purposes  of  the  Reg.  Flex  Act. 

"The  term  "broker"  is  defined  in  Section  3(aM4] 
of  the  Exchange  Act  (15  U.S.C  78c(a)(4)). 

"The  term  "deeler"  is  defined  in  Section  3(aKS] 
of  the  Exchange  Act  (IS  U.S.C  78c(8)(S)). 

"Rule  0-10  under  the  Exchange  Act  (17  CFR 
240.0-10(c))  currently  defines  "small  business"  to 
include  any  broker  or  dealer  that  has  total  capital 
of  less  than  $500,000  and  that  ia  not  affiliated  with 
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Commission,  however,  is  expanding  the 
affiliation  standard  applicable  to  broker- 
dealers.  Under  the  amended  definition, 
the  Commission  estimates  that 
approximately  13  percent  of  all 
registered  broker-dealers  will  be 
characterized  as  "small." 

The  affiliation  test  currently  only 
looks  to  whether  a  broker-dealer 
controls,  is  controlled  by.  or  is  under 
common  control  with,  an  entity  other 
than  a  small  business  or  small 
organization.  This  test  focuses  primarily 
on  relationships  between  broker-dealers 
based  on  voting  control  or  the  sharing 
of  profits.  As  discussed  in  the  Proposing 
Release,  the  structure  and  operation  of 
broker-dealer  activities  suggest  that 
other  kinds  of  business  relationships, 
such  as  the  contractual  relationship 
between  an  introducing  broker  and  its 
clearing  firm,  can  give  rise  to  an 
opportunity  by  which  a  clearing  firm 
can  exercise  substantial  influence  over 
the  business  of  its  introducing  brokers. 
In  order  to  conform  better  its  affiliation 
standard  to  the  nature  of  business 
relationships  that  exist  between  broker- 
dealers,  the  Commission  is  expanding 
the  definition  of  aHlUation  applicable  to 
broker-dealers  under  Rule  0-10  to 
include  arrangements  whereby  one 
broker-dealer  introduces  transactions  in 
securities  to  another." 

This  new  affiliation  standard  is 
consistent  with  SBA  regulations 
addressing  affiliation  that  consider 
whether  individuals  or  firms  have 
identical  or  substantially  identical 
business  interests,  as  in  the  case  of  firms 
that  are  economically  dependent 
through  contractual  or  other 
relationships.**  As  a  practical  matter, 


any  person  (other  than  a  natural  penon)  that  is  not 
a  small  business  under  the  rule. 

*>  From  a  functional  perspective,  introducing  and 
clearing  brokers  act  as  a  unit  in  handling  a 
customer's  account.  In  most  respects,  introducing 
brokers  are  dependent  on  clearing  Tirms  to  clear  and 
to  execute  customer  trades,  to  handle  customer 
funds  and  securities,  and  to  handle  many  back- 
office  functions,  including  issuing  confirmations  of 
customer  trades  and  customer  account  statements. 
The  clearing  agreement  outlining  the  respective 
duties  and  obligations  of  an  introducing  broker  and 
its  clearing  firm  typically  contains  various 
requirements  imposed  by  the  clearing  Rrm  with 
respect  to  the  handling  of  customer  accounts  by  the 
clearing  and  introducing  brokers,  and  the  clearing 
firm's  maintenance  of  customer  assets.  Although 
the  customer  places  its  order  directly  with  the 
introducing  firm,  the  Commission  considers  the 
account  to  be  an  account  of  the  clearing  firm,  which 
has  primary  legal  responsibility  with  respect  to  the 
handling  of  customer  funds  and  securities,  and  for 
sending  account  statements  to  the  customer.  Thus, 
both  introducing  and  clearing  firms  have  a  shared 
responsibility  for  ensuring  that  a  customer's 
account  is  handled  properly. 

'^  See  supra  notes  19-20  and  accompanying  text 
(SBA  size  standard  considerations  in  determining 
"small  business  concern").  See  also  Report  to 
Accompany  H.R.  4660,  H.R.  Rep.  Na  96-519, pt.l. 


clearing  and  introducing  firms  have 
identical  business  interests.  In  fact,  most 
introducing  brokers  could  not  be  in 
business  without  the  capital, 
technology,  and  back-office  support 
provided  by  the  clearing  firm. 
Introducing  and  clearing  brokers  also 
have  a  shared  legal  responsibility  for 
ensuring  that  a  customer's  account  is 
handled  properly.*' 

Under  amended  Rule  0-10,  an 
introducing  broker  that  introduces 
transactions  to  a  large  clearing  firm 
generally  will  not  be  considered  a 
"small  business"  for  purposes  of  the 
Reg.  Flex.  Act.  The  Commission 
acknowledged  in  the  Proposing  Release, 
however,  that  certain  broker-dealers  that 
limit  their  activities  to  handling  only 
investment  company  securities  or 
interests  or  participations  in  insurance 
company  separate  accounts  typically  are 
small,  sometimes  one-person  operations 
that  combine  limited  securities 
activities  with  broader  tax,  financial 
planning,  and  insurance  services. 
Accordingly,  the  Commission  is 
providing  an  exception  from  the 
affiliation  standard  for  these  broker- 
dealers. 

m.  Effects  on  Competition  and 
Regulatory  Flexibility  Considerations 

Section  23(a)(2)  of  the  Exchange  Act " 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  impact  a  rule  would  have 
on  competition  and  to  refrain  from 
adopting  a  rule  that  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  The 
Commission  is  of  the  view  that  the 
amendments  to  Exchange  Act  Rule  0-10 
will  not  impose  any  burden  on 
competition.  The  rule  changes  will  not 
affect  the  manner  in  which  any 
regulated  entity  conducts  its  business. 
Moreover,  entities  that  will  no  longer  be 
classified  as  small  businesses  for  Reg. 
Flex.  Act  purposes  should  suffer  no 
resulting  competitive  disadvantage. 
Although  the  Commission  considers  the 


at  19  (1979)  (suggesting  that  the  deRnitlon  of  small 
businesses"  was  intended  to  encompass  businesses 
that  are  independently  owned  and  operated  and  not 
dominant  in  their  field  of  o(>eration).  Consistent 
with  the  Reg.  Flex.  Act  definitions  of  small 
business,  SBA  regulations  that  address  affiliation 
consider  whether  individuals  or  firms  have 
identical  or  substantially  identical  business 
interests,  as  in  the  case  of  firms  that  are 
economically  dependent  through  contractual  or 
other  relationships.  13  CFR  121.103(a). 

"As  a  legal  matter,  for  purposes  of  the  Securities 
Investor  Protection  Act  of  1970  (15  U.S.C.  78aaa  et 
seq.)  and  the  Commission's  financial  responsibility 
rules,  a  customer  is  the  customer  of  the  clearing 
firm.  See  Exchange  Act  Release  No.  31511.  57  FR 
56973  (Dec.  2.  1992). 

» 15  U.S.C.  78w(a)(2). 


impact  of  its  rules  and  rule  proposals  on 
small  entities,  any  modification  or 
accommodation  relating  to  size  is  based 
on  objective  criteria  such  as  net  assets 
and  not  whether  an  entity  meets  a 
"small  business"  definition  under  the 
Commission's  Rules. 

As  discussed  in  the  Proposing 
Release,  the  Commission  has  conferred 
with  the  SBA  and  the  SBA  conciirs  that 
no  regulatory  flexibility  analysis  is 
required  for  the  amendments.**  The 
definitions  of  the  terms  "small 
business"  do  not  impose  any 
requirements  on  small  businesses.  The 
definitions  are  interpretations  of  terms 
that  identify  those  entities  that  the 
Commission  will  study  for  Reg.  Flex 
Act  purposes  when  proposing  and 
adopting  rules,  and  are  rules  of  agency 
practice  and  procedure. 

IV.  Statutory  Authority 

The  Commission  is  amending  Rule 
157  (17  CFR  230.157).  Rule  0-10  (17 
CFR  240.0-10).  Rule  0-10  (17  CFR 
270.0-10).  and  Rule  0-7  (17  CFR  275.0- 
7)  pursuant  to  chapter  6  of  title  5  of  the 
United  States  Code  (particularly  Section 
601  thereof  (5  U.S.C.  601)),  and 
pursuant  to  Section  19  of  the  Securities 
Act  of  1933  (15  U.S.C.  77s).  Section  23 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78w),  Section  38  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-37),  and  Section  211  of  the 
Investment  Advisers  Act  of  1940  (15 
U,S,C.  BOb-11). 

Text  of  Rule  Amendments 

List  of  Subjects 

1 7  CFR  Parts  230  and  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  275 

Investment  advisers.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

The  authority  citation  for  Part  230 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h,  77j, 
778.  77«S8.  78c.  78d,  78/.  78m.  78n,  78o.  78w. 


<•  See  Proposing  Release.  62  FR  at  4113. 
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7Bll[d),  79t.  80a-8.  80a-24,  808-29.  80a-30, 
and  80a-37.  unless  otherwise  noted. 

•  •  •         •         • 

Section  230.157  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

§  230. 1 57    Smalt  entities  under  ttie 
Securities  Act  for  pu^Joses  of  the 
Regulatory  FlexibtHty  Act 

•  «         «         •         • 

(b)  When  used  with  reference  to  an 
investment  company  that  is  an  issuer  for 
purposes  of  the  Act,  have  the  meaning 
ascribed  to  those  terms  by  §  270.0-10  of 
this  chapter. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c,  77d.  77g,  77j, 
77s.  77Z-2.  77eee.  77ggg,  77nnn,  77s8»,  77ttt. 
78c.  78d.  78f.  781,  78j,  78H.  78k.  78k-l,  78/. 
78m,  78n.  78o.  78p.  78q.  78s.  78u-5.  78w. 
78x.  78yAd).  78mm.  79q,  79t.  80a-20,  80a-23. 
80a-29.  80a-37.  80b-3.  80b-4  and  80b-ll, 
unless  otherwise  noted. 

•  •  *         •         • 

4.  Section  240.0-10  is  amended  to 
revise  the  section  heading  and 
paragraphs  (a),  (b),  (e),  (gj(2),  (g)(3).  and 
(i);  redesignate  paragraphs  (h)(2)  and 
(h)(3)  as  paragraphs  (h)(3)  and  (h)(4). 
respectively;  and  add  paragraphs  (h)(2). 
(j)  and  (Ic)  to  read  as  follows: 

§  240.0-10    Small  entities  under  the 
Securities  Exchange  Act  for  purposes  of 
the  Regulatory  FlexIWIity  Act 

(a)  When  used  with  reference  to  an 
"issuer"  or  a  "person,"  other  than  an 
investment  company,  mean  an  "issuer" 
or  "person"  that,  on  the  last  day  of  its 
most  recent  fiscal  year,  had  total  assets 
of  $5  million  or  less; 

(b)  When  used  with  reference  to  an 
"issuer"  or  "person"  that  is  an 
investment  company,  have  the  meaning 
ascribed  to  those  terms  by  §  270.0-10  of 
this  chapter; 

•  •        •        •        • 

(e)  When  used  with  reference  to  an 
exchange,  mean  any  exchange  that: 

(1)  Has  been  exempted  from  the 
reporting  requirements  of  §  240.1  lAa3- 
1;  and 

(2)  Is  not  affihated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 
as  defined  in  this  section; 


year  (or  in  the  time  that  it  has  been  in 
business,  if  shorter);  and 

(3)  Is  not  affiliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 
imder  this  section;  and 

(h)*  •  • 

(2)  Transferred  items  only  of  issuers 
that  would  be  deemed  "small 
businesses"  or  "small  organizations"  as 
defined  in  this  section;  and 


(2)  Provided  service  to  fewer  than  100 
interrogation  devices  or  moving  tickers 
at  all  times  during  the  preceding  fiscal 


(i)  For  purposes  of  paragraph  (c)  of 
this  section,  a  broker  w  dealer  is 
affiliated  with  another  person  if: 

(1)  Such  broker  or  dealer  controls,  is 
controlled  by,  or  is  under  common 
control  with  such  other  person;  a  person 
shall  be  deemed  to  control  another 
person  if  that  person  has  the  right  to 
vote  25  percent  or  more  of  the  voting 
sectirities  of  such  other  person  or  is 
entitled  to  receive  25  percent  or  more  of 
the  net  profits  of  such  other  person  or 

is  otherwise  able  to  direct  or  cause  the 
direction  of  the  management  or  policies 
of  such  other  person;  or 

(2)  Such  broker  or  dealer  introduces 
transactions  in  securities,  other  than 
registered  investment  company 
securities  or  interests  or  participations 
in  insurance  company  separate 
accoimts,  to  such  other  person,  or 
introduces  accounts  of  customers  or 
other  brokers  or  dealers,  other  than 
accounts  that  hold  only  registered 
investment  company  securities  or 
interests  or  participations  in  insurance 
company  separate  accounts,  to  such 
other  person  that  carries  such  accounts 
on  a  fully  disclosed  basis. 

(j)  For  purposes  of  paragraphs  (d) 
through  (h)  of  this  section,  a  person  is 
affiliated  with  another  person  if  that 
person  controls,  is  controlled  by,  or  is 
under  common  control  with  such  other 
person;  a  person  shall  be  deemed  to 
control  another  person  if  that  person  has 
the  right  to  vote  25  percent  or  more  of 
the  voting  securities  of  such  other 
person  or  is  entitled  to  receive  25 
percent  or  more  of  the  net  profits  of 
such  other  person  or  is  otherwise  able 
to  direct  or  cause  the  direction  of  the 
management  or  policies  of  such  other 
person. 

(k)  For  purposes  of  paragraph  (g)  of 
this  section,  "interrogation  device"  shall 
refer  to  any  device  that  may  be  used  to 
read  or  receive  securities  information, 
including  quotations,  indications  of 
interest,  last  sale  data  and  transaction 
reports,  and  shall  include  proprietary 
terminals  or  personal  computers  that 
receive  securities  information  via 
computer-to-computer  interfaces  or 
gateway  access. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

5.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  IS  U.S.C.  80e-l  et  seq..  80a- 
34(d),  80a-37,  80a-39.  unless  otherwise 
noted; 


6.  Section  270.0-10  is  revised  to  read 
as  follows: 

S  270.0-1  a    Small  entities  under  the 
Investment  Company  Act  for  purposes  of 
ttM  Regulatory  Flexibility  Act 

(a)  General.  For  purposes  of 
Commission  rulemaking  in  accordance 
with  the  provisions  of  Chapter  Six  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
601  et  seq.)  and  unless  otherwise 
defined  for  purposes  of  a  particular 
rulemaking,  the  term  small  business  or 
small  organjzation  for  purposes  of  the 
Investment  Company  Act  of  1940  shall 
mean  an  investment  company  that, 
together  with  other  investment 
companies  in  the  same  group  of  related 
investment  companies,  has  net  assets  of 
$50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.  For  purposes  of 
this  section: 

(1)  In  the  case  of  a  management 
company,  the  term  group  of  related 
investment  companies  shall  meem  two 
or  more  management  companies 
(including  series  thereof)  that: 

(i)  Hold  themselves  out  to  investors  as 
related  companies  for  purposes  of 
investment  and  investor  services;  and 

(ii)  Either 

(A)  Have  a  common  investment 
adviser  or  have  investment  advisers  that 
are  affiliated  persons  of  each  other,  or 

(B)  Have  a  common  administrator; 
and 

(2)  In  the  case  of  a  unit  investment 
trust,  the  term  group  of  related 
investment  companies  shall  mean  two 
or  more  unit  investment  trusts 
(including  series  thereof)  that  have  a 
common  sponsor. 

(b)  Special  rule  for  insurance 
company  separate  accounts.  In 
determining  whether  an  insurance 
company  separate  account  is  a  small 
business  or  small  enfjfy  pursuant  to 
paragraph  (a)  of  this  section,  the  assets 
of  the  separate  account  shall  be 
ctuTiulated  with  the  assets  of  the  general 
account  and  all  other  separate  accounts 
of  the  instirance  company. 

(c)  Determination  of  net  assets.  The 
Commission  may  calculate  its 
determination  of  the  net  assets  of  a 
group  of  related  investment  companies 
based  on  the  net  assets  of  each 
investment  company  in  the  group  as  of 
the  end  of  such  company's  fiscal  year. 
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PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

7.  The  authority  citation  for  Part  275 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.Q  80b-2(a),  80b-3.  80b- 
4.  80b-6(4).  80b-6A.  80b-ll,  unless 
otherwise  noted. 


8.  Section  275.0-7  is  revised  to  read 
as  follows: 

1275.0-7.    Small  wititlM  under  the 
Investment  Advleers  Act  for  purpose*  of 
the  Regulatory  Flexibility  Act 

(a)  For  purposes  of  Commission 
rulemaking  in  accordance  with  the 
provisions  of  Chapter  Six  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
601  et  seq.)  and  unless  otherwise 
defined  for  purposes  of  a  particular 
rulemaking  proceeding,  the  term  small 
business  or  small  organization  for 
purposes  of  the  Investment  Advisers  Act 
of  1940  shall  mean  an  investment 
adviser  that: 

(1)  Has  assets  under  management,  as 
defined  under  Section  203A(a)(2)  of  the 
Act  (15  U.S.C  80b-3a(a)(2))  and 
reported  on  Form  ADV-T  (17  CFR 
279.3)  or  its  most  recent  Schedule  I  to 
Form  ADV  (17  CFR  279.1),  having  a 
total  value  of  less  than  $25  milUon,  or 
such  higher  amoimt  as  the  Commission 
may  by  rule  deem  appropriate  under 
Section  203A(a)(l)(A)  of  the  Act  (15 
U.S.C.  80b-3a(a)(l)(A)); 

(2)  Did  not  have  total  assets  of  $5 
milUon  or  more  on  the  last  day  of  the 
most  recent  fiscal  year;  and 

(3)  Does  not  control,  is  not  controlled 
by.  and  is  not  under  common  control 
with  another  investment  adviser  that 
has  assets  under  management  of  $25 
million  or  more  (or  such  higher  amount 
as  the  Commission  may  deem 
appropriate),  or  any  person  (other  than 
a  natural  f)erson)  that  had  total  assets  of 
$5  million  or  more  on  the  last  day  of  the 
most  recent  fiscal  year. 

(b)  For  purposes  of  this  section: 

(1)  Control  means  the  power  to  direct 
or  cause  the  direction  of  the 
management  or  policies  of  a  person, 
whether  through  ownership  of 
securities,  by  contract,  or  otherwise. 
Any  person  that  directly  or  indirectly 
has  the  right  to  vote  25  percent  or  more 
of  the  voting  securities,  or  is  entitled  to 
25  percent  or  more  of  the  profits,  of 
another  person  is  presumed  to  control 
the  other  person. 

(2)  Total  assets  means  the  total  assets 
as  shown  on  the  balance  sheet  of  the 
investment  adviser  or  other  person 
described  above  under  paragraph  (a)(3) 
of  this  section,  or  the  balance  sheet  of 
the  investment  adviser  or  such  other 


person  with  its  subsidiaries 
consolidated,  whichever  is  larger. 

Dated:  June  24.  1998. 

By  the  Commission. 
Margaret  H.  McFarUnd, 
Depu  ty  Secretary. 
[PR  Doc  98-17387  Filed  6-29-98;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Parts  404  and  41 6 

RIN  096O-AE86 

Administrativa  Review  Process; 
Prehearing  Proceedings  and  Decisions 
by  Attorney  Advisors;  Extension  of 
Expiration  Date 

AQENCY:  Social  Sectirity  Administration. 
action:  Final  rules. 

SUMMARY:  These  final  rules  extend  the 
time  p>eriod  set  out  in  our  regulations 
during  which  attorney  advisors  in  our 
Office  of  Hearings  and  Appeals  (OKA) 
may  conduct  certain  prehearing 
proceedings  and,  where  the 
documentary  record  developed  as  a 
result  of  these  proceedings  warrants, 
issue  decisions  that  are  wholly  favorable 
to  the  parties  to  the  hearing  in  claims  for 
Social  Sectuity  or  Supplemental 
Security  Income  (SSI)  benefits  based  on 
disability.  We  are  extending  the  date  at 
which  these  rules  will  no  longer  be 
effective  from  July  1, 1998,  imtil  April 
1,  1999. 

EFFECTIVE  DATE:  These  rules  are  effective 
June  30,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  J.  Short,  Legal  Assistant.  Office  of 
Process  and  Innovation  Management. 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-6243  for  information 
about  these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number.  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION:  On  June 
30,  1995,  in  an  action  undertaken  to 
reduce  the  record  numbers  of  requests 
for  an  administrative  law  judge  (ALJ) 
hearing  pending  in  our  OHA  hearing 
offices,  we  published  final  rules  in  the 
Federal  Register  (60  FR  34126)  that 
authorize  OHA's  attorney  advisors  to 
conduct  certain  prehearing  proceedings 
and,  if  a  decision  that  is  wholly 
favorable  to  the  parties  to  the  hearing 
may  be  issued  at  the  completion  of  these 
proceedings,  to  issue  such  a  decision. 
These  regulations,  which  are  codified  at 
§§404.942  and  416.1442.  included  a 
provision  stating  that  the  rules  would 


no  longer  be  effective  on  June  30, 1997, 
unless  the  Commissioner  of  Social 
Security  extended  the  expiration  date  of 
the  provisions  by  publication  of  a  final 
rule  in  the  Federal  Register.  We 
subsequently  published  a  final  rule  in 
the  Federal  Register  on  June  30. 1997 
(62  FR  35073),  stating  that  these  rules 
would  no  longer  be  effective  on  July  1, 
1998. 

In  order  to  maximize  our  ability  to 
meet  our  hearing  pnxluction  goals,  we 
have  decided  to  extend  the  date  on 
which  these  rules  will  no  longer  be 
effective  fi^m  July  1,  1998,  to  April  1, 
1999.  The  final  rules  amend  the  sunset 
provision  in  §§404.942  and  416.1442 
(which  expressly  provides  for  extending 
the  expiration  date  of  those  sections)  to 
provide  that  the  provisions  authorizing 
prehearing  proceedings  and  decisions 
by  attorney  advisors  will  no  longer  be 
effective  on  April  1.  1999.  imless  the 
provisions  are  extended  by  the 
Commissioner  of  Social  Security  by 
publication  of  a  final  rule  in  the  Federal 
Register. 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Social  Security  Act.  42  U.S.C.  902(a)(5). 
as  amended  by  section  102  of  Public 
Law  103-296.  SSA  follows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  sp>ecified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  pubhc 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for 
dispensing  with  the  notice  and  public 
comment  procedures  in  this  case.  Good 
cause  exists  because  these  rules  only 
extend  the  date  on  which  the  regulatory 
provisions  concerning  prehearing 
proceedings  and  decisions  by  attorney 
advisors  will  no  longer  be  effective. 
These  rules  make  no  substantive  change 
to  those  provisions.  The  current 
regulations  expressly  provide  that  the 
provisions  may  be  extended.  Therefore, 
opportunity  for  prior  comment  is 
uimecessary,  and  we  are  issuing  these 

Tlations  as  final  rules, 
addition,  we  find  good  cause  for 
dispensing  with  the  30-day  delay  in  the 
effective  date  of  a  substantive  rule, 
provided  for  by  5  U.S.C.  553(d).  As 
explained  above,  we  are  not  making  any 
substantive  changes  in  the  provisions  on 
prehearing  proceedings  and  decisions 
by  attorney  advisors.  However,  without 
a  timely  extension  of  the  expiration  date 
for  these  provisions,  we  will  lack 
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regulatory  authority  beginning  July  1, 
1998,  to  have  OHA  attorney  advisors 
conduct  certain  prehearing  proceedings 
and  issue  fully  favorable  decisions 
where  appropriate  under  the  rules.  In 
order  to  provide  for  an  uninterrupted 
continuance  of  that  authority  for  the 
additional  period  we  believe 
appropriate,  and  to  ensiire  that  we 
retain  the  ability  to  manage  the  hearings 
process  appropriately,  we  find  that  it  is 
in  the  pubUc  interest  to  make  these 
rules  effective  upon  publication. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  the  rules  are  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibiUty 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  (DMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Seoirity- 
Disability  Insurance;  96.006.  Supplemental 
Security  Income) 

List  of  Subfects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance,  Reporting  and 
recordkeeping  requirements,  Social 
Security. 

20  CFB  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  23, 1998. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  )  of  part  404  and 
subpart  N  of  pari  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 


PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-     ) 

Subpart  J  is  amended  as  follows: 

1.  Toe  authority  citation  for  subpart  J 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  201(j),  205(a),  (b).  (d)-(h), 
and  (j),  221,  225,  and  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C  401(j),  405(a),  (b),  (d)- 
(h).  and  (j),  421,  425,  and  902(a)(5));  31  U.S.C 
3720A;  sec.  5,  Pub.  L.  97-455,  96  SUt.  2500 
(42  U.S.C  405  note);  sees.  5. 6(c)-(e),  and  15, 
Pub.  L  98-460.  98  Stat.  1802  (42  U.S.C  421 
note). 

2.  Section  404.942  is  amended  by 
revising  paragraph  (g),  to  read  as 
follows: 

§  404.942     Pre^earing  proceedings  and 
declsiOfM  by  atlorrwy  a&fiaon. 
•         •  •  •  • 

(g)  Sunset  provision.  The  provisions 
of  this  section  will  no  longer  be  effective 
on  April  1,  1999,  unless  they  are 
extended  by  the  Commissioner  of  Social 
Security  by  publication  of  a  final  rule  in 
the  Federal  Register. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUNO,  AND  DISABLED 

Subpart  N  is  amended  as  follows: 

1.  The  authority  citation  for  subpart  N 
continues  to  read  as  follows: 

Authority:  Sec.  702(a)(5).  1631.  and  1633 
of  the  Social  Security  Act  (42  U.S.C 
902(a)(5).  1383.  and  1383b). 

2.  Section  416.1442  is  amended  by 
revising  paragraph  (g).  to  read  as 
follows: 

$  416.1442    Prehearing  proceedings  ar>d 
decision*  by  attorney  advisors. 

***** 

(g)  Sunset  provision.  The  provisions 
of  this  section  will  no  longer  be  effective 
on  April  1,  1999,  unless  they  are 
extended  by  the  Commissioner  of  Social 
Security  by  publication  of  a  final  rule  in 
the  Federal  Register. 

(FR  Doc.  98-17343  Filed  6-29-98;  8:45  am) 

BIUJNQ  COOC  41M-2S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  868,  884,  and  890 
[Docket  No.  94N-0418] 

Medical  Devices;  Retention  of  Three 
Preamendment  Class  III  Devices  in 
Class  III 

AQB4CY:  Food  and  Drug  Administration, 
HHS. 


action:  Final  rule. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  retaining  the 
following  three  preamendments  class  III 
devices  in  class  III:  Lung  water  monitor, 
fKJwered  vaginal  muscle  stimulator  for 
therapeutic  use,  and  stair-climbing 
wheelchair.  The  agency  is  taking  this 
action  because  insufficient  information 
exists  to  determine  that  special  controls 
would  provide  reasonable  assurance  of 
their  safety  and  effectiveness,  and/or 
these  devices  present  a  potential 
unreasonable  risk  of  illness  or  injxiry. 

EFFECTIVE  DATE:  July  30.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  L.  Scudiero,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  E>rug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-1184. 
SUPPLBNENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  June  18, 
1997  (62  FR  33044),  FDA  issued  a 
proposed  rule  to  retain  the  lung  water 
monitor,  the  powered  vaginal  muscle 
stimulator  for  therapeutic  use,  and  the 
stair-climbing  wheelchair  in  class  m. 
This  proposed  retention  in  class  III  was 
based  on  a  lack  of  information 
submitted  in  response  to  the  section 
515(i)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(i))  order  to  determine  whether  or 
not  special  controls  could  be  established 
to  reasonably  assure  the  safety  and 
effectiveness  of  these  devices. 

Interested  persons  were  given  until 
September  16, 1997,  to  comment  on  the 
proposed  rule.  During  the  comment 
period.  FDA  received  no  comments  on 
the  proposed  rule. 

n.  FDA's  Conclusion 

FDA  has  concluded  that  insufficient 
information  exists  to  establish  special 
controls  to  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
lung  water  monitor,  the  powered 
vaginal  muscle  stimulator  for 
therapeutic  use,  and  the  stair-climbing 
wheelchair  and/or  that  these  devices 
present  a  potential  unreasonable  risk  of 
illness  or  injury. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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rV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354),  as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Pub.  L.  104-121).and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroiunental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  l>elieves  that 
there  is  little  or  no  interest  in  marketing 
these  devices,  and  because  this  rule 
retains  these  devices  as  previously 
classified,  the  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
FlexibiUty  Act,  no  further  analysis  is 
required. 

V.  Paperwork  Reduction  Act  of  199S 

This  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

This  final  rule  is  issued  under 
sections  513,  515(i),  and  701(a)  of  the 
act  (21  U.S.C.  360c.  360e(i),  and  371(a)) 
and  under  authority  of  the 
Commissioner  of  Food  and  Drugs. 

Dated:  June  17,  1998. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 
(PR  Doc.  9S-17290  Filed  6-29-98;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[TD  8772] 

RIN  1545-AU08 

Magnetic  Media  Filing  Requirements 
for  Information  Returns 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  relating  to 
the  requirements  for  filing  information 
returns  on  magnetic  media  or  in  other 
machine-readable  form  under  section 
6011(e)  of  the  Internal  Revenue  Code 
(Code).  These  regulations  affect  persons 
filing  information  returns.  These 
regulations  prescribe  magnetic  media 
filing  requirements  for  employers  filing 
wage  and  tax  statements  for  employees 
in  Puerto  Rico,  U.S.  Virgin  Islands, 
Guam,  and  American  Samoa.  In 
addition,  these  regulations  provide 
taxpayers  with  the  guidance  to  comply 
witli  the  changes  made  to  the  Code  and 
to  the  administrative  practices  with 
respect  to  filing  on  magnetic  media  or 
in  other  machine-readable  form. 
DATES:  Effective  date:  These  regulations 
are  effective  June  30,  1998. 

Applicability  date:  These  regulations 
apply  to  information  returns  required  to 
be  filed  on  or  after  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Joy  Welch,  (202)  622-4910  (not 
a  toll-free  call),  if  the  inquiry  relates  to 
provisions  of  these  regulations.  For 
further  information,  see  the  telephone 
numbers  hsted  at  the  beginning  of 

SUPPLEMENTARY  INFORMATION 
SUPPLEMENTARY  INFORMATION:  If  the 
inquiry  relates  to  magnetic  media  filing 
and  magnetic  media  specifications  for 
Form  W-2,  Fonn  499R-2/W-2PR,  Form 
W-2VI,  Form  W-2GU,  and  Form  W- 
2AS,  persons  residing  in  the  following 
locations  should  contact  the 
corresponding  Social  Security 
Administration  office  (not  a  toll-free 
call): 

Alabama  (404)  562-1314  (Atlanta), 
Alaska  (206)  615-2125  (Seattle), 
American  Samoa  (415)  744-4559  (San 

Francisco), 
Arizona  (415)  744—4559  (San  Francisco), 
Arkansas  (501)  324-5466  (Little  Rock). 
California  (415)  744-4559  (San 

Francisco), 
Colorado  (303)  844-2364  (Denver), 
Connecticut  (617)  565-2895  (Boston), 
Delaware  (215)  597-4632 

(Philadelphia), 


District  of  Columbia  (215)  597-4632 

(Philadelphia), 
Florida  (404)  562-1314  (Atlanta), 
Georgia  (404)  562-1314  (Atlanta), 
Guam  (415)  744-4559  (San  Francisco), 
Hawaii  (415)  744-^559  (San  Francisco), 
Idaho  (206)  615-2125  (Seattle), 
Illinois  (312)  575-4244  (Chicago). 
Indiana  (312)  575-4244  (Chicago). 
Iowa  (816)  936-5649  (Kansas  City), 
Kansas  (816)  936-5649  (Kansas  City), 
Kentucky  (404)  562-1314  (Atlanta), 
Louisiana  (504)  389-0426  (Baton 

Rouge), 
Maine  (617)  565-2895  (Boston), 
Maryland  (215)  597-4632 

(Philadelphia), 
Massachusetts  (617)  565-2895  (Boston). 
Michigan  (312)  575-4244  (Chicago), 
Minnesota  (312)  575-4244  (Chicago), 
Mississippi  (404)  562-1314  (Atlanta). 
Missouri  (816)  936-5649  (Kansas  City), 
Montana  (303)  844-2364  (Denver), 
Nebraska  (816)  936-5649  (Kansas  City). 
Nevada  (415)  744-4559  (San  Francisco), 
New  Hampshire  (617)  565-2895 

(Boston), 
New  Jersey  (212)  264-5643  (New  York). 
New  Mexico  (505)  262-6048 

(Albuquerque), 
New  York  (212)  264-5643  (New  York). 
North  CaroUna  (404)  562-1314 

(Atlanta), 
North  Dakota  (303)  844-2364  (Denver). 
Ohio  (312)  575-4244  (Chicago), 
Oklahoma  (405)  951-3007  (Oklahoma 

aty). 
Oregon  (206)  615-2125  (Seattle), 
Pennsylvania  (215)  597-4632 

(Philadelphia), 
Puerto  Rico  (787)  766-5574  (San  Juan), 
Rhode  Island  (617)  565-2895  (Boston). 
South  Carohna  (404)  562-1314 

(Atlanta), 
South  Dakota  (303)  844-2364  (Denver), 
Tennessee  (404)  562-1314  (Atlanta), 
Texas-Central/South  (210)  229-6433 

(San  Antonio), 
Texas-Dallas  County  (214)  767-6777 

(Dallas), 
Texas-North  (817)  978-3123  (Forth 

Worth), 
Texas-Southeast  (713)  718-3015 

(Houston), 
Texas- West  (505)  262-6048 

(Albuquerque), 
Utah  (303)  844-2364  (Denver), 
Vermont  (617)  565-2895  (Boston), 
Virgin  Islands  (787)  766-5574  (San 

Juan), 
Virginia  (215)  597-4632  (Philadelphia). 
Washington  (206)  615-2125  (Seattle). 
West  Virginia  (215)  597-4632 

(Philadelphia), 
Wisconsin  (312)  575-4244  (Chicago). 

and 
Wyoming  (303)  844-2364  (Denver). 

If  the  inquiry  relates  to  either  the 
waiver  procedure  for  all  forms  described 
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in  these  regulatioas  or  the  magnetic 
media  specifications  for  Forms  1042-S, 
1098,  1099  series,  5498,  8027,  or  W-2G. 
persons  should  contact  the  Internal 
Revenue  Service,  Martinsburg 
Computing  Center,  P.O.  Box  1359, 
Martinsburg,  West  Virginia  25402-1359; 
telephone  (304)  263-8700  (not  a  toll-free 
call). 

Background 

Section  6011(e)  authorizes  the 
Secretary  to  prescribe  regulations 
providing  the  standards  for  determining 
which  returns  must  be  filed  on  magnetic 
media  or  in  other  machine-readable 
form.  Section  6011(e)  v/as  added  to  the 
Internal  Revenue  Code  (Code)  by  section 
319  of  the  Tax  Equity  and  Fiscal 
Responsibihty  Act  of  1982,  Pub.  L.  97- 
248,  96  Stat.  610;  and  was  amended  by 
section  109  of  the  Interest  and  ENvidend 
Tax  CompUance  Act  of  1983,  Pub.  L. 
98-67,  97  Stat.  383;  and  section  7713  of 
the  Revenue  Recondhation  Act  of  1989 
(1989  Act),  Pub.  L.  101-239,  103  Stat. 
2394.  As  amended  by  the  1989  Act. 
section  6011(e)(2)(A)  provides  that  the 
Secretary  shall  not  require  any  person  to 
file  returns  on  magnetic  media  unless 
the  person  is  required  to  file  at  least  250 
retxuns  during  the  calendar  year. 

On  October  10.  1996,  final  and 
temporary  regulations  (TD  8683) 
amending  the  existing  regulations 
relating  to  the  requirements  for  filing 
information  retiims  on  magnetic  media 
or  in  other  machine-readable  form 
under  section  6011(e)  were  published  in 
the  Federal  Register  (61  FR  53056).  A 
notice  of  propc»ed  rulemaking  (REG- 
209803-95)  cross-referencing  the 
temporary  regulations  was  published  in 
the  Federal  Register  for  the  same  day 
(61  FR  53161).  These  regulations  were 
issued  at  the  request  of  the  Social 
Security  Administration  (the  SSA)  that 
regulations  be  issued  to  require 
employers  required  to  file  250  or  more 
Forms  499R-2/W-2PR  (Withholding 
Statement  (Puerto  Rico)),  Forms  W-2VI 
(U.S.  Virgin  Islands  Wage  and  Tax 
Statement),  Forms  W-2GU  (Guam  Wage 
and  Tax  Statement),  and  Forms  W-2AS 
(American  Samoa  Wage  and  Tax 
Statement)  to  file  these  forms  with  the 
SSA  on  magnetic  media.  FiUng  these 
forms  on  magnetic  media  will  reduce 
administrative  burdens  and  will 
increase  acoirate  processing  of 
information.  These  regulations  also 
reflect  the  changes  made  to  the  Code 
and  to  the  administrative  practices  with 
respect  to  filing  on  magnetic  media  or 
in  other  machine-readable  form. 

One  written  comment  responding  to 
this  notice  was  received.  No  pubUc 
hearing  was  requested  or  held.  After 
consideration  of  the  comment,  the 


proposed  regulations  are  adopted  as 
modified  and  the  corresponding 
temporary  regulations  are  removed.  The 
comment  is  discussed  below. 

Summary  of  Comment 

The  commentator  suggests  that  the 
definition  of  magnetic  media  is  too 
restrictive  and  that  it  does  not 
encompass  the  use  of  additional 
technology  that  would  facilitate  the 
imderlying  reporting  requirements.  The 
commentator  suggests  that  the 
definition  is  not  broad  enough  to 
include  tHe  use  of  digital  filing, 
specifically  20  barcode.  Neither  the  IRS 
nor  the  SSA  utiUze  digital  filing 
technology  at  this  Ume.  However,  the 
IRS  and  the  SSA  are  committed  to 
utilizing  available  technology  that 
would  faciUtate  the  purpose  of 
information  reporting. 

Therefore,  the  regmations  make  clear 
that  the  use  of  other  media  may  be 
permitted  in  the  future  as  provided  in 
applicable  regulations,  revenue 
procedures,  or  publications. 

Relationship  to  Treasury  Decision  8734 

Treasury  Decision  8734  was 
pubUshed  in  the  Federal  Register  on 
October  14, 1997  (62  FR  53387)  and 
removed  §§  1.6045-lT  and  1.6045e-2T 
effective  January  1,  1999.  This 
docimient  removes  §§  1.604  5-1 T  and 
1.6045-2T  effective  June  30,  1998. 
Because  this  dociunent  removes  these 
sections  at  an  earlier  date,  a  document 
will  be  published  later  to  amend  TD 
8734  to  take  this  into  account. 

Special  Analyses 

It  is  hereby  certified  that  the 
regulations  in  this  docvunent  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  a 
determination  that  these  regulations 
impose  no  additional  reporting  or 
recordkeeping  requirement  and 
prescribe  only  the  method  of  filing 
information  returns  that  are  already 
required  to  be  filed.  Further,  these 
regulations  are  consistent  with  the 
requirements  imposed  by  statute. 
Section  6011(e)(2)(A)  provides  that,  in 
prescribing  regulations  providing 
standards  for  determining  which  returns 
must  be  filed  on  magnetic  media  or  in 
other  machine-readable  form,  the 
Secretary  shall  not  require  any  person  to 
file  returns  on  magnetic  media  unless 
the  person  is  required  to  file  at  least  250 
returns  during  the  calendar  year. 
Consistent  with  the  statutory  provision, 
these  regulations  do  not  require 
information  returns  to  be  filed  on 
magnetic  media  unless  250  or  more 
returns  are  required  to  be  filed.  Fiuther. 


the  economic  impwct  caused  by  fihng  on 
magnetic  media  should  be  minimal.  If  a 
taxpayer's  operations  are  computerized, 
reporting  in  accordance  with  the 
regulations  should  be  less  costly  than 
filing  on  paper.  If  the  taxpayer's 
operations  are  not  computerized,  the 
incremental  cost  of  magnetic  media 
reporting  should  be  minimal  in  most 
cases  because  of  the  availability  of 
computer  service  bureaus.  In  addition, 
the  regulations  provide  that  the  IRS  may 
waive  the  magnetic  media  filing 
requirements  upon  a  showing  of 
hardship.  It  is  anticipated  that  the 
waiver  authority  will  be  exercised  so  as 
not  to  unduly  burden  taxpayers  lacking 
both  the  necessary  data  processing 
facilities  and  access  at  a  reasonable  cost 
to  computer  service  bureaus. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required. 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

Pxusuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
profKjsed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Ch^fting  Information:  The  principal 
author  of  these  regulations  is  Donna  Joy 
Welch,  Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and  the 
Treasury  Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes,  income  taxes, 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 


UMI 
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a  1.6045-1T  and  1 .6045-2T    [RemovecQ 
Par.  2.  Sections  1.6045-lT  and 

1.6045-2T,  currently  in  effect,  tire 

removed. 
Par.  3.  Section  1.6045-1.  currently  in 

effect,  is  amended  by: 

1.  Revising  paragraph  (1). 

2.  Removing  the  language  "§  1.6045- 
1T(1)"  and  adding  "paragraph  (1)  of  this 
section"  in  its  place  in  paragraph  (q). 

The  revision  reads  as  follows: 

§  1 .6045-1     Returns  of  Informatton  of 
brokers  and  barter  exchanges. 

■         *         *         •         * 

(1)  Use  of  magnetic  media.  For 
information  returns  filed  after  December 
31. 1996.  see  §301.6011-2  of  this 
chapter  for  rules  relating  to  filing 
information  returns  on  magnetic  media 
and  for  rules  relating  to  waivers  granted 
for  undue  hardship.  A  broker  or  barter 
exchange  that  fails  to  file  a  Form  1099 
on  magnetic  media,  when  required,  may 
be  subject  to  a  penalty  under  section 
6721  for  each  such  failure.  See 
paragraph  (j)  of  this  section. 
***** 

Par.  4.  Section  1.6045-2.  currently  in 
effect,  is  amended  by: 

1.  Revising  paragraph  (g)(2). 

2.  Removing  the  language  "§1.6045- 
2T(g)(2)"  and  adding  "paragraph  (g)(2) 
of  this  section"  in  its  place  in  paragraph 

(i). 
The  revision  reads  as  follows: 

$  1 .6045-2    Fumishlrtg  statement  required 
with  respect  to  certain  substitute  payments. 

•         *         •         *         • 

(2)  Use  of  magnetic  media.  For 
information  returns  filed  after  December 
31, 1996,  see  §  301.6011-2  of  this 
chapter  for  rules  relating  to  filing 
information  returns  on  magnetic  media 
and  for  rules  relating  to  waivers  granted 
for  undue  hardship.  A  broker  or  barter 
exchange  that  fails  to  file  a  Form  1099 
on  magnetic  media,  when  required,  may 
be  subject  to  a  penalty  under  section 
6721  for  each  such  failure.  See 

-  paragraph  (g)(4)  of  this  section. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  5.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   "   * 

Par.  6.  Section  301.6011-2  is 
amended  by: 

1.  Revising  paragraphs  (a)(1),  (b)(1), 
(b)(2).  (c)(1)  heading,  (c)(l)(i),  (c)(l)(iii). 
(c)(2).  (d),  (0.  (g)  heading,  and  (g)(2). 

2.  Adding  paragraph  (c)(l)(ivy. 

3.  Removing  paragraphs  (c)(3)  and 
(c)(4)  and  the  last  sentence  of  paragraph 
(e). 


The  revisions  and  addition  read  as 
follows: 

§  301 .6011  -2    Required  use  of  magnetic 
media. 

(a)*  •  • 

(1)  Magnetic  media.  The  term 
magnetic  media  means  any  media 
permitted  under  applicable  regulations, 
revenue  procedures  or  publications,  or, 
in  the  case  of  returns  filed  with  the 
Social  Security  Administration,  Social 
Security  Administration  publications. 
These  generally  include  magnetic  tape, 
tape  cartridge,  and  diskette,  as  well  as 
other  media  (such  as  electronic  filing) 
specifically  permitted  under  the 
applicable  regulations,  procedures,  or 
publications. 
***** 

(b)  Returns  required  on  magnetic 
media.  (1)  If  the  use  of  Form  1042-S, 
1098.  1099  series,  5498.  8027,  W-2G  . 
or  other  form  treated  as  a  form  specified 
in  this  paragraph  (b)(1)  is  required  by 
the  applicable  regulations  or  revenue 
procedures  for  the  purpose  of  making  an 
information  return,  the  information 
required  by  the  form  must  be  submitted 
on  magnetic  media,  except  as  otherwise 
provided  in  paragraph  (c)  of  this 
section.  Returns  on  magnetic  media 
must  be  made  in  accordance  with 
applicable  revenue  procedures  or 
publications  (see  §  601.601(d)(2)(ii)(b)  of 
this  chapter).  Pursuant  to  these 
procedures,  the  consent  of  the 
Commissioner  of  Internal  Revenue  (or 
other  authorized  officer  or  employee  of 
the  Internal  Revenue  Service)  to  a 
magnetic  medium  must  be  obtained  by 
submitting  Form  4419  (Application  for 
Filing  Information  Returns 
Magnetically/Electronically)  prior  to 
submitting  a  return  described  in  this 
.  paragraph  (b)(1)  on  the  magnetic 
medium. 

(2)  If  the  use  of  Form  W-2  (Wage  and 
Tax  Statement),  Form  499R-2/W-2PR 
(Withholding  Statement  (Puerto  Rico)), 
Form  W-2VI  (U.S.  Virgin  Islands  Wage 
and  Tax  Statement),  Form  W-2GU 
(Guam  Wage  and  Tax  Statement),  Form 
W-2AS  (American  Samoa  Wage  and 
Tax  Statement),  or  other  form  treated  as 
a  form  specified  in  this  paragraph  (b)(2) 
is  required  for  the  purpose  of  making  an 
information  return,  the  information 
required  by  the  form  must  be  submitted 
on  magnetic  media,  except  as  otherwise 
provided  in  paragraph  (c)  of  this 
section.  Returns  described  in  this 
paragraph  (b)(2)  must  be  made  in 
accordance  with  applicable  Social 
Security  Administration  procedures  or 
publications  (which  may  be  obtained 
bom  the  local  office  of  the  Social 
Security  Administration). 


(c)  Exceptions — (1)  Low-volume  filers/ 
250-thresboId — (i)  In  general.  No  person 
is  required  to  file  information  returns  on 
magnetic  media  unless  the  person  is 
required  to  file  250  or  more  returns 
during  the  calendar  year.  Persons  filing 
fewer  than  250  returns  during  the 
calendar  year  may  make  the  returns  on 
the  prescribed  paper  form,  or, 
alternatively,  such  persons  may  make 
returns  on  magnetic  media  in 
accordance  with  paragraph  (b)  of  this 
section. 


(iii)  No  aggregation.  Each  type  of 
information  return  described  in 
paragraphs  (b)(1)  and  (2)  of  this  section 
is  considered  a  separate  return  for 
purposes  of  this  paragraph  (c)(1). 
Therefore,  the  250-threshold  applies 
separately  to  each  type  of  form  required 
to  be  filed. 

(iv)  Examples.  The  provisions  of 
paragraph  (c)(l)(iii)  of  this  section  are 
illustrated  by  the  following  examples: 

Example  I.  For  the  calendar  year  ending 
December  31.  1998,  Company  X  is  required 
to  file  200  retvims  on  Form  1099-INT  and 
350  returns  on  Form  1099-MlSC.  Company 
X  is  not  required  to  file  Forms  1099-INT  on 
magnetic  media  but  is  required  to  file  Forms 
1099-MISC  on  magnetic  media. 

Example  2  During  the  calendar  year 
ending  December  31,  1998,  Comfjany  Y  has 
275  employees  in  Puerto  Rico  and  50 
employees  in  American  Samoa.  Company  Y 
is  required  to  file  Forms  499R-2/W-2PR  on 
magnetic  media  but  is  not  required  to  file 
Forms  W-2AS  on  magnetic  media. 

Example  3.  For  the  calendar  year  ending 
December  31, 1998,  Company  Z  files  300 
original  returns  on  Form  1099-DrV  and  later 
files  70  corrected  returns  on  Form  1099-DrV. 
Company  Z  is  required  to  file  the  original 
returns  on  magnetic  media.  However, 
Company  Z  is  not  required  to  file  the 
corrected  returns  on  magnetic  media  because 
the  corrected  returns  fall  under  the  250- 
threshold.  See  §  301.6721-l(a)(2)(ii). 

(2)  Waiver,  (i)  The  Commissioner  may 
waive  the  requirements  of  this  section  if 
hardship  is  shown  in  a  request  for 
waiver  filed  in  accordance  with  this 
paragraph  (c)(2)(i).  The  principal  factor 
in  determining  hardship  will  be  the 
amount,  if  any,  by  which  the  cost  of 
filing  the  information  returns  in 
accordance  with  this  section  exceeds 
the  cost  of  filing  the  returns  on  other 
media.  Notwithstanding  the  foregoing,  if 
an  employer  is  required  to  make  a  final 
return  on  Form  941,  or  a  variation 
thereof,  and  expedited  filing  of  Forms 
W-2.  Forms  499R-2/W-2PR.  Forms  W- 
2 VI,  Forms  W-2GU,  or  Form  W-2AS  is 
required,  the  unavailabiUty  of  the 
spmcifications  for  magnetic  media  filing 
will  be  treated  as  creating  a  hardship 
(see  §  31.6071(a)-l(a)(3)(ii)  of  this 
chapter).  A  request  for  waiver  must  be 


35520 


Federal  Register /Vol,  63,  No.  125 /Tuesday,  June  30,  1998 /Rules  and  Regulations 


made  in  accordance  with  applicable 
revenue  procedures  or  publications  (see 
§  601.601(d){2)(ii)(b)  of  this  chapter). 
Pursuant  to  these  procedures,  a  request 
for  waiver  should  be  filed  at  least  45 
days  before  the  due  date  of  the 
information  return  in  order  for  the 
Service  to  have  adequate  time  to 
respond  to  the  request  for  waiver.  The 
waiver  will  specify  the  type  of 
information  return  and  the  period  to 
which  it  applies  and  will  be  subject  to 
such  terms  and  conditions  regarding  the 
method  of  reporting  as  may  be 
prescribed  by  the  Commissioner. 

(ii)  The  Commissioner  may  prescribe 
rules  that  supplement  the  provisions  of 
paragraph  (c)(2)(i)  of  this  section. 

(d)  Paper  fonn  returns.  Returns 
submitted  on  paper  forms  (whether  or 
not  machine-readable)  permitted  under 
paragraph  (c)  of  this  section  shall  be  in 
accordance  with  applicable  Internal 
Revenue  Service  or  Social  Secxirity 
Administration  procedures. 


(f)  Failure  to  file.  If  a  person  fails  to 
file  an  information  ret\im  on  magnetic 
media  when  required  to  do  so  by  this 
section,  the  person  is  deemed  to  have 
failed  to  file  the  return.  In  addition,  if 

a  person  making  returns  on  a  paper  form 
under  paragraph  (c)  of  this  section  fails 
to  file  a  retiun  on  machine-readable 
paper  form  when  required  to  do  so  by 
this  section,  the  person  is  deemed  to 
have  failed  to  file  the  return.  See 
sections  6652,  6693,  and  6721  for 
penalties  for  failiue  to  file  certain 
returns.  See  also  section  6724  and  the 
regulations  under  section  6721  for  the 
specific  rtiles  and  limitations  regarding 
the  penalty  imposed  under  section  6721 
for  failure  to  file  on  magnetic  media. 

(g)  Effective  dates.  •  •  • 

(2)  Paragraphs  (a)(1).  (b)(1).  (b)(2), 
(c)(l)(i),  (c)(l)(iii),  (c)(l)(iv).  (c)(2).  (d), 
(e),  and  (f)  of  this  section  are  effective 
for  information  retxuns  required  to  be 
filed  after  December  31.  1996.  For 
information  returns  required  to  be  filed 
after  December  31.  1989,  and  before 
January  1, 1997,  see  section  6011(e). 

§301.6011-27    [Removed]. 

Par.  7.  Section  301.6011-2T  is 
removed. 
Michael  P.  Dolan, 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  May  22, 1998. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  9a-16411  Filed  6-29-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Part  178 

(T.O.  ATF-401;  FM:  Notic*  No.  86^ 

nn-.  1512-AB64 

Implementation  of  Public  Law  104208, 
Omnibus  Consolidated  Appropriations 
Actof  1997(96R-034P) 

AGENCY:  Biueau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Temporary  Rule  (Treasury 

decision). 

SUMMARY:  This  temporary  rule 
implements  the  provisions  of  Public 
Law  104-208,  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997.  which  amended  the  Gun  Control 
Act  of  1968.  Specifically,  the  new  law 
makes  it  unlawful  for  individuals  who 
have  been  convicted  of  a  "misdemeanor 
crime  of  domestic  violence"  to  ship, 
transport,  receive  or  possess  firearms 
and  ammunition,  and  prohibits  sales  or 
other  dispositions  of  firearms  and 
ammunition  to  such  individuals. 
Further,  the  law  requires  individuals 
acquiring  handguns  from  Federal 
firearms  licensees  under  the  Brady  law 
to  certify  that  they  have  not  been 
convicted  of  such  a  crime.  Additionally, 
it  allows  all  Federal  firearms  licensees 
to  engage  in  the  business  of  dealing  in 
curio  or  relic  firearms  with  another 
licensee  away  from  their  hcensed 
premises.  This  temporary  rule  will 
remain  in  effect  until  superseded  by 
final  regulations. 

In  the  Proposed  Rules  section  of  this 
Federal  Register,  ATF  is  also  issuing  a 
notice  of  proposed  rulemaking  inviting 
comments  on  the  temporary  rule  for  a 
90-day  period  following  the  pubUcation 
date  of  this  temporary  rule. 
EFFECTIVE  DATE:  The  temporary 
regulations  are  effective  Jime  30, 1998. 
ADDRESS:  Send  written  comments  to: 
Chief,  Regulations  Division.  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  P.O. 
Box  50221.  Washington.  DC  20091- 
0221. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Fields,  Regulations  Division. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Ave.,  NW, 
Washington,  DC  20226;  (202-927-8210). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  30,  1996,  The  Omnibus 
Consolidated  Appropriations  Act  of 
199r(hereinafter.  "the  Act"),  Pub.  L. 


104-208  (110  StaL  3009),  was  enacted. 
The  Act  amended  the  Gun  Control  Act 
of  1968  (GCA).  18  U.S.C.  Chapter  44. 
The  amendments  became  effective  upon 
the  date  of  enactment.  The  new 
statutory  provisions  and  the  regulation 
changes  necessitated  by  the  Act  are  as 
follows: 

(1 )  Misdemeanor  crime  of  domestic 
violence.  The  Act  amended  18  U.S.C. 
922(g)  to  make  it  unlawful  for  any 
person  convicted  of  a  "misdemeanor 
crime  of  domestic  violence"  to  ship, 
transport,  possess,  or  receive  in  or 
affecting  commerce  firearms  or 
ammunition.  It  also  amended  18  U.S.C. 
922(d)  to  make  it  unlawful  for  any 
person  to  sell  or  otherwise  dispose  of  a 
firearm  or  ammunition  to  any  person 
knowing  or  having  reasonable  cause  to 
beheve  that  the  recipient  has  been 
convicted  of  such  a  misdemeanor. 

As  defined  in  the  GCA,  a 
"misdemeanor  crime  of  domestic 
violence"  means  an  offense  that:  (1)  Is 
a  misdemeanor  under  Federal  or  State 
law;  (2)  has,  as  an  element,  the  use  or 
attempted  use  of  physical  force,  or  the 
threatened  use  of  a  deadly  weapon;  and 
(3)  was  committed  by  a  ciurent  or 
former  spouse,  parent,  or  guardian  of 
the  victim,  by  a  person  with  whom  the 
victim  shares  a  child  in  coinmon,  by  a 
person  who  is  cohabiting  with  or  has 
cohabited  with  the  victim  as  a  spouse, 
parent,  or  guardian,  or  by  a  person 
similarly  situated  to  a  spouse,  parent,  or 
guardian  of  the  victim. 

This  definition  includes  any  offense 
that  is  classified  as  a  misdemeanor 
under  Federal  or  State  law.  (An  example 
of  a  Federal  misdemeanor  is  a 
conviction  in  an  Indian  Court 
established  pursuant  to  25  CFR  part  11. 
Misdemeanor  convictions  in  other 
Indian  courts  are  not  Federal 
misdemeanors  because  these  courts  are 
not  considered  Federal  or  State  courts.) 
In  addition,  in  States  that  do  not  classify 
offenses  as  misdemeanors,  the 
definition  includes  any  State  or  local 
offense  punishable  by  imprisonment  for 
a  term  of  one  year  or  less. 

Accordingly,  if  State  A  has  an  offense 
classified  as  a  State  "domestic  violence 
misdemeanor"  that  is  punishable  by  up 
to  five  years  imprisonment,  it  would  be 
a  misdemeanor  crime  of  domestic 
violence  as  defined  in  the  GCA. 

If  State  B  does  not  characterize 
offenses  as  misdemeanors,  but  has  a 
domestic  violence  offense  that  is 
punishable  by  no  more  than  one  year 
imprisonment,  this  offense  would  be  a 
misdemeanor  crime  of  domestic 
violence  as  defined  in  the  GCA. 
Therefore,  a  person  convicted  of  such  an 
offense  would  be  subject  to  firearms 
disabilities  under  18  U.S.C.  922(g)(9). 


UMI 


Federal  Register /Vol.  63,  No.  125 /Tuesday.  June  30.  1998 /Rules  and  Regulations 


35521 


Moreover,  the  definition  includes 
offenses  that  are  punishable  only  by  a 
fine,  as  well  as  offenses  that  are 
punishable  by  a  term  of  imprisonment. 
Nothing  in  the  language  of  the  statute 
limits  the  term  misdemeanor  crime  of 
domestic  violence  to  offenses 
punishable  by  imprisonment.  The 
legislative  history  of  the  statute 
illustrates  that  the  prohibition  on 
firearm  possession  by  persons  convicted 
of  such  offenses  was  to  be  as  broad  as 
possible,  for  example,  covering 
individuals  who  plead  guilty  to  minor 
offenses. 

The  prohibition  also  applies  to 
persons  convicted  of  such 
misdemeanors  at  any  time,  even  if  the 
conviction  occurred  prior  to  the  new 
law's  effective  date,  September  30, 1996. 
As  of  the  effective  date  of  the  new  law, 
such  a  person  may  no  longer  lawfully 
possess  a  firearm  or  ammunition. 

Whether  a  person  has  been 
"convicted"  of  a  misdemeanor  crime  of 
domestic  violence  is  determined  by  the 
law  of  the  jurisdiction  where  the 
proceedings  were  held.  In  addition,  a 
conviction  would  not  be  disabling  if  it 
has  been  expunged,  set  aside,  pardoned, 
or  the  person  has  had  his  or  her  civil 
rights  restored  (if  the  law  of  the 
applicable  jurisdiction  provides  for  the 
loss  of  civil  rights  upon  conviction  for 
such  an  offense)  AND  the  person  is  not 
otherwise  prohibited  by  the  law  of  the 
jurisdiction  in  which  the  proceedings 
were  held  from  receiving  or  possessing 
any  firearms. 

m  addition,  a  person  shall  not  be 
considered  to  have  been  convicted  of 
such  an  offense,  unless  (1)  the  person 
was  represented  by  counsel  in  the  case, 
or  knowingly  and  intelligently  waived 
the  right  to  counsel;  and  (2)  if  the 
person  was  entitled  to  a  jury  trial,  the 
case  was  tried  by  a  jury  or  the  person 
knowingly  and  intelligently  waived  the 
right  to  a  jury  trial  by  guiUy  plea  or 
otherwise. 

The  definition  of  misdemeanor  crime 
of  domestic  violence  includes  all 
offenses  that  have  as  an  element  the  use 
or  attempted  use  of  physical  force  (e.g., 
assault  and  battery)  if  the  offense  is 
committed  by  one  of  the  defined  parties. 
This  is  true  whether  or  not  the  State 
statute  specifically  defines  the  offense 
as  a  domestic  violence  misdemeanor. 
For  example,  a  person  convicted  of 
misdemeanor  assault  and  battery  against 
his  or  her  spouse  would  be  prohibited 
fit)m  receiving  or  possessing  firearms  or 
ammunition. 

A  misdemeanor  crime  of  domestic 
violence  includes  an  offense  that  is 
committed  by  a  current  or  former 
spouse,  parent  or  guardian  of  the  victim, 
by  a  person  with  whom  the  victim 


shares  a  child  in  common,  by  a  person 
who  is  cohabiting  with  or  has 
cohabitated  with  the  victim  as  a  spouse, 
parent,  or  guardian,  or  by  a  person 
similarly  situated  to  a  spouse,  parent,  or 
guardian  of  the  victim. 

The  statute  does  not  define  the  phrase 
"a  person  who  is  cohabiting  with  the 
victim  as  a  spouse"  or  a  "person 
similarly  situated  to  a  spouse." 
"Cohabit"  is  commonly  defined  as  "to 
live  together  as  husband  and  wife, 
especially  when  not  legally  married." 
Webster's  New  World  Dictionary  of  the 
American  Language,  2nd  College 
Edition,  1974.  Therefore,  for  purposes  of 
these  regulations  the  phrase  "cohabiting 
as  a  spouse"  means  two  persons  living 
together  in  an  intimate  relationship  who 
hold  themselves  out  as  husband  and 
wife. 

Further,  the  regulations  interpret  the 
phrase  "similarly  situated  to  a  spouse" 
to  mean  two  persons  who  share  the 
same  domicile  in  an  intimate 
relationship.  A  "domicile"  is  defined  as 
"one's  fixed  place  of  dwelling,  where 
one  intends  to  reside  more  or  less 
permanently."  Webster's  New  World 
Dictionary  of  the  American  Language, 
2nd  College  Edition,  1974.  Unfike 
persons  "cohabiting  with  a  spouse," 
persons  "similarly  situated"  do  not 
necessarily  have  to  hold  themselves  out 
as  husband  and  wife. 

The  regulation  also  implements  the 
Act's  amendments  to  18  U.S.C.  922(s)  to 
require  individuals  who  intend  to 
acquire  handguns  fi^m  licensees  to  state 
on  the  Brady  Form,  ATF  Form  5300.35, 
whether  they  have  been  convicted  of  a 
"misdemeanor  crime  of  domestic 
violence." 

Prior  to  the  Act,  employees  of 
government  agencies  with  firearms 
disabilities  were  allowed  to  receive  and 
possess  firearms  for  official  duties  under 
the  exemption  in  18  U.S.C.  925(a)(1). 
However,  the  Act  amended  section 
925(a)(1)  to  prohibit  the  possession  of 
firearms  and  ammunition  by  any 
individual  convicted  of  a  misdemeanor 
crime  of  domestic  violence. 
Accordingly,  the  regulations  provide 
that  employees  of  government  agencies 
convicted  of  disqualifying 
misdemeanors  would  not  be  exempt 
irom  this  new  disability  with  respect  to 
their  receipt  or  possession  of  firearms  or 
ammunition.  Thus,  law  enforcement 
officers  and  other  government  officials 
who  have  been  convicted  of  a 
disqualifying  misdemeanor  may  not 
lawfully  possess  or  receive  firearms  or 
ammunition  for  any  puri>ose,  including 
performance  of  their  official  duties.  This 
disability  applies  to  firearms  and 
ammunition  issued  by  government 
agencies,  firearms  and  ammunition 


purchased  by  government  employees  for 
use  in  performing  their  official  duties, 
and  government  employees'  personal 
firearms  and  ammunition. 

The  regulations  are  also  being 
amended  to  provide  that  dealers  may 
continue  to  sell  firearms  to  law 
enforcement  officers,  including  out-of- 
State  officers,  for  official  use  without 
requiring  them  to  fill  out  a  Form  4473 
or  a  Form  5300.35.  Prior  to  the  Act,  law 
enforcement  officers  could  establish 
their  exemption  from  these 
requirements  if  they  presented  a 
certification  letter  on  their  agency's 
letterhead,  signed  by  a  person  in 
authority  within  the  agency,  and  stating 
that  the  firearm  would  be  used  in  the 
performance  of  official  duties.  This 
procedure  is  now  being  incorporated 
into  the  regulations. 

To  ensure  that  law  enforcement 
officers  who  purchase  firearms  for 
official  use  are  not  subject  to  the 
misdemeanor  crime  of  domestic 
violence  disability,  the  regulations 
provide  that  the  certification  letter  must 
also  state  that  a  records  check  does  not 
disclose  any  convictions  of  the  officer 
for  a  misdemeanor  crime  of  domestic 
violence.  This  new  requirement  allows 
for  an  effective  method  of  determining 
whether  the  officer  is  prohibited  from 
purchasing  firearms  and  provides 
safeguards  equivalent  to  those  afforded 
by  the  Form  4473  and  Form  5300.35. 
Disposition  of  the  firearm  to  the  officer 
must  still  be  entered  into  the  licensee's 
permanent  records  and  the  certification 
letter  must  be  retained  in  the  licensee's 
files. 

(2)  Disposition  of  Curio  or  Relic 
Firearms  by  Licensed  Importers, 
Manufacturers,  and  Dealers  Away  From 
Their  Licensed  Premises.  The  Act 
amended  18  U.S.C.  923(j)  to  allow 
licensed  importers,  manufacturers,  and 
dealers  to  engage  in  the  business  of 
selling  or  transferring  curio  or  relic 
firearms  to  other  licensees  away  from 
their  licensed  premises.  Prior  to  the 
amendment,  licensed  importers, 
manufacturers,  and  dealers  were 
restricted  to  conducting  business  from 
their  licensed  premises  and  temporarily 
at  gun  shows  away  from  the  licensed 
premises  if  the  gun  show  was  in  the 
same  State  as  that  specified  on  the 
license.  The  regulation  at  §  178.50  is 
being  amended  to  reflect  this 
amendment.  In  addition,  §  178.100  is 
being  amended  to  require  licensees  to 
record  in  their  acquisition  and 
disposition  records  the  location  of  the 
sale  or  disposition. 

Licensed  importers,  manufacturers, 
and  dealers  are  still  subject  to  all 
recordkeeping  requirements  in  the 
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regulations  concerning  the  sale  or  other 
disposition  of  ciirios  or  relics. 

Executive  Order  12866 

It  has  been  determined  that  this 
temporary  rule  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866,  because  any  economic  effects 
flow  directly  from  the  underlying 
statute  and  not  from  this  temporary  rule. 
Therefore,  a  regidatory  assessment  is  not 
required. 

Administrative  Procedure  Act 

Because  this  docxmient  merely 
implements  the  law  and  because 
immediate  guidance  is  necessary  to 
implement  the  provisions  of  the  law,  it 
is  foimd  to  be  impracticable  to  issue  this 
Treasury  decision  with  notice  and 
pubUc  procedure  under  5  U.S.C 
§  553(b),  or  subject  to  the  effective  date 
limitation  in  section  553(d). 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
temporary  rule  because  the  agency  was 
not  required  to  publish  a  notice  of 
proposed  rulemaking  under  5  U.S.C. 
§  553  or  any  other  law.  Accordingly,  a 
regulatory  flexibility  analysis  is  nci 
required. 

Paperwork  ReducticHi  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  imder  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and, 
pending  receipt  and  evaluation  of 
pubUc  comments,  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  control  number  1512- 
0520.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

The  collection  of  information  in  this 
regulation  is  in  §§  178.130(a)(1)  and 
178.134.  This  information  is  required  to 
prevent  the  purchase  of  handguns  by 
persons  convicted  of  a  misdemeanor 
crime  of  domestic  violence.  The  likely 
respondents  are  individuals. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information,  refer  to  the 
preamble  of  the  cross-referenced  notice 
of  proposed  rulemaking  published 


elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Information:  The  author  of 
this  document  is  Barry  Fields, 
Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  178 

Administrative  practice  and 
procedure.  Arms  and  ammunition. 
Authority  delegations.  Customs  duties 
and  inspection.  Domestic  violence, 
Exports.  Imports,  Law  enforcement 
personnel,  Mihtary  personnel.  Penalties, 
Reporting  requirements.  Research, 
Seizures  and  forfeitures,  and 
Transportation. 

Authority  and  Issuance 

27  CFR  part  1 78  is  amended  as 
follows: 

PART  178-COMMERCE  IN  FIREARMS 
AND  AMMUNtTION 

Paragraph  1 .  The  authority  citation 
for  27  CFR  part  178  continues  to  read 
as  follows: 

Authority:  5  U.S.C  552(a);  18  U.S.C  847, 
921-930;  44  U.S.C  3504(h). 

Par.  2.  Section  178.1(a)  is  revised  to 

read  as  follows; 

S  178.1     Scope  of  regulations. 

(a)  General.  The  regulations  contained 
in  this  part  relate  to  commerce  in 
firearms  and  eimmunition  and  are 
promulgated  to  implnnent  Title  I,  State 
Firearms  Control  Assistance  (18  U.S.C. 
Chapter  44),  of  the  Gun  Control  Act  of 
1968  (82  Stat.  1213)  as  amended  by  Pub. 
L  99-308  (100  Stat.  449),  Pub.  L.  99- 
360  (100  StaL  766),  Pub.  L.  99-408  (100 
Stat.  920),  Pub.  L.  103-159  (107  Stat. 
1536).  Pub.  L.  103-322  (108  Stat.  1796), 
and  Pub.  L.  104-208  (110  Stat.  3009). 
•         •         •         •         • 

Par.  3.  Section  178.11  is  amended  by 
adding  the  definition  for  "misdemeanor 
crime  of  domestic  violence"  to  read  as 
follows: 

§178.11     Meaning  of  terms. 


Misdemeanor  crime  of  domestic 
violence,  (a)  Is  a  Federal,  State  or  local 
offense  that: 

(1)  Is  a  misdemeanor  under  Federal  or 
State  law  or,  in  States  which  do  not 
classify  offenses  as  misdemeanors,  is  an 
offense  punishable  by  imprisonment  for 
a  term  of  one  year  or  less,  and  includes 
offenses  that  are  punishable  only  by  a 
fine.  (This  is  true  whether  or  not  the 
State  statute  specifically  defines  the 
offense  as  a  "misdemeanor"  or  as  a 
"misdemeanor  crime  of  domestic  , 
violence."  The  term  includes  all  such 
misdemeanor  convictions  in  Indian 


Courts  established  pursuant  to  25  CFR 
part  11.); 

(2)  Has,  as  an  element,  the  use  or 
attempted  use  of  physical  force  (e.g., 
assault  and  battery),  or  the  threatened 
use  of  a  deadly  weapon;  and 

(3)  Was  committed  by  a  current  or 
former  spouse,  parent,  or  guardian  of 
the  victim,  by  a  person  with  whom  the 
victim  shares  a  child  in  common,  by  a 
person  who  is  cohabiting  with  or  has 
cohabited  with  the  victim  as  a  spouse, 
parent,  or  guardian,  (e.g.,  the  equivalent 
of  a  "common  law"  marriage  even  if 
such  relationship  is  not  recognized 
under  the  law),  or  a  person  similarly 
situated  to  a  spouse,  parent,  or  guardian 
of  the  victim  (e.g.,  two  persons  who  are 
residing  at  the  same  location  in  an 
intimate  relationship  with  the  intent  to 
make  that  place  their  home  would  be 
similarly  situated  to  a  spouse). 

(b)  A  person  shall  not  be  considered 
to  have  been  convicted  of  such  an 
offense  for  purposes  of  this  part  xinless: 

(1)  The  person  is  considered  to  have 
been  convicted  by  the  jurisdiction  in 
which  the  proceedings  were  held. 

(2)  The  person  was  represented  by 
counsel  in  the  case,  or  knowingly  and 
intelligently  waived  the  right  to  counsel 
in  the  case;  and 

(3)  In  the  case  of  a  prosecution  for 
which  a  person  was  entitled  to  a  jury 
trial  in  the  jurisdiction  in  which  the 
case  was  tried,  either 

(i)  The  case  was  tried  by  a  jury,  or 
(ii)  The  person  knowingly  and 
intelligently  waived  the  right  to  have 
the  case  tried  by  a  jury,  by  guilty  plea 
or  otherwise. 

(c)  A  person  shall  not  be  considered 
to  have  been  convicted  of  such  an 
offense  for  purposes  of  this  part  if  the 
conviction  has  been  expunged  or  set 
aside,  or  is  an  offense  for  which  the 
person  has  been  pardoned  or  has  had 
civil  rights  restored  (if  the  law  of  the 
jurisdiction  in  which  the  proceedings 
were  held  provides  for  the  loss  of  civil 
rights  upon  conviction  for  such  an 
offense)  unless  the  pardon,  expunction, 
or  restoration  of  civil  rights  expressly 
provides  that  the  person  may  not  ship, 
transport,  possess,  or  receive  firearms, 
and  the  person  is  not  otherwise 
prohibited  by  the  law  of  the  jurisdiction 
in  which  the  proceedings  were  held 
&t)m  receiving  or  possessing  any 
firearms. 
***** 

Par.  4.  Section  178.32  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(7),  by  removing  the  period 
at  the  end  of  paragraph  (a)(8)(iii)(B)  and 
adding  in  its  place  ",  or",  by  removing 
the  word  "or"  at  the  end  of  paragraph 
(d)(7),  by  removing  the  period  at  the  end 
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of  paragraph  (d)(8)(ii)(6)  and  adding  in 
its  place  ",  or",  and  by  adding  new 
paragraphs  (a)(9)  and  (d)(9)  to  read  as 
follows: 


f  17&32 

tfWMpoffBon.  poweatlon,  of  nottpi  o< 

flr— nna  and  anwnunttkm  by  oartiiii 


(a)*  *  • 

(9)  Has  been  convicted  of  a 
misdemeanor  crime  of  domestic 
violence. 

(d)«  •  • 

(9)  Has  been  convicted  of  a 
misdemeanor  crime  of  domestic 
violence. 

Par.  S.  Section  178.50  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (b),  by  removing  the  period  at 
the  end  of  paragraph  (c)  and  adding  in 
its  place  ";  or",  and  by  adding  new 
paragraph  (d)  to  read  as  follows: 

f17&50    Locettoiw  cc^arod  by  Iteiw. 

•        •        •         *        * 

(d)  A  licensed  importer, 
manufacturer,  or  dealer  may  engage  in 
the  business  of  dealing  in  curio  or  relic 
^rearms  with  another  licensee  at  any 
location  pursuant  to  the  provisions  of 
§178.100. 

Par.  8.  Section  178.99  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (c)(7),  by  removing  the  period 
at  the  end  of  paragraph  (c)(8)(ii)(B)  and 
adding  in  its  place  ",  or",  and  by  adding 
new  paragraph  (c)(9)  to  read  as  follows: 

f17&99    Certain  praMbltMl  salM  or 
(toN  varies. 


(c)*  '  • 

(9)  Has  been  convicted  of  a 
misdemeanor  crime  of  domestic 
violence. 

*  •        *        •        * 

Par.  7.  Section  178.100  is  amended  by 
redesignating  paragraph  (a)  as  (a)(1),  by 
adding  new  paragraph  (a)(2),  and  by 
revising  paragraph  (c)  to  read  as  follows: 

$178,100    Conduct  of  business  away  from 
Itcsnssd  pfsmisss. 

(a)(1)*   *   * 

(2)  A  licensed  importer,  manufacturer, 
or  dealer  may  engage  in  the  business  of 
dealing  in  curio  or  relic  firearms  with 
another  licensee  at  any  location. 

*  *        *        *        « 

(c)  Licensees  conducting  business  at 
locations  other  than  the  premises 
specified  on  their  license  under  the 
provisions  of  paragraph  (a)  of  this 
section  shall  maintain  firearms  records 
in  the  form  and  manner  prescribed  by 
Subpart  H  of  this  part.  In  addition, 
records  of  firearms  transactions 


conducted  at  such  locations  shall 
include  the  location  of  the  sale  or  other 
disposition,  be  entered  in  the 
acquisition  and  disposition  records  of 
the  licensee,  and  retained  on  the 
premises  specified  on  the  Ucense. 
Par.  8.  Section  178.130(a)(1)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

1 178.130    Otolamsnt  a*  Intent  to  obtain  a 
handgun  sflar  Fsbfuary  27, 1994,  and 
30. 1( 


(a)(1)  •  •   •  The  transferee  must  date 
and  execute  the  sworn  statement 
contained  on  the  form  showing  that  the 
transferee  is  not  under  indictment  for  a 
crime  punishable  by  imprisonment  for  a 
term  exceeding  1  year  has  not  been 
convicted  in  any  court  of  such  a  crime; 
is  not  a  fugitive  from  justice;  is  not  an 
unlawful  user  of  or  addicted  to  any 
controlled  substance;  has  not  been 
adjudicated  as  a  mental  defiective  or 
been  conunitted  to  a  mental  institution; 
is  not  an  alien  who  is  illegally  or 
unlawfully  in  the  United  States;  has  not 
been  discharged  from  the  Armed  Forces 
under  dishonorable  condititms;  is  not  a 
person  who,  having  been  a  citizen  of  the 
United  States,  has  renounced  such 
citizenship;  and  has  not  been  convicted 
of  a  misdemeanor  crime  of  domestic 
violence. 


Par.  9.  Section  178.134  is  added  to 
Subpart  H  to  read  as  follows: 

9178.134    Salaoffirsannstolaw 
snforcamant  offlcars. 

(a)  Law  enforcement  officers 
purchasing  firearms  for  official  use  who 
provide  the  licensee  with  a  certification 
on  agency  letterhead,  signed  by  a  person 
in  authority  within  the  agency  (other 
than  the  officer  purchasing  the  firearm), 
stating  that  the  officer  will  use  the 
firearm  in  official  duties  and  that  a 
records  check  reveals  that  the 
purchasing  officer  has  no  convictions 
for  misdemeanor  crimes  of  domestic 
violence  are  not  required  to  complete 
Form  4473  or  Form  5300.35.  The  law 
enforcement  officer  purchasing  the 
firearm  may  purchase  a  firearm  from  a 
licensee  in  another  State,  regardless  of 
where  the  officer  resides  or  where  the 
agency  is  located. 

(b)(1)  The  following  individuals  are 
considered  to  have  sufficient  authority 
to  certify  that  law  enforcement  officers 
purchasing  firearms  will  use  the 
firearms  in  the  performance  of  official 
duties: 

(i)  In  a  city  or  county  police 
department,  the  director  of  public  safety 
or  the  chief  or  commissioner  of  police. 

(ii)  In  a  sherifFs  office,  the  sheriff. 


(iii)  In  a  State  police  or  highway 
patrol  department,  the  superintendent 
or  the  supervisor  in  charge  of  the  office 
to  which  the  State  officer  or  employee 
is  assigned. 

(iv)  In  Federal  law  enforcement 
offices,  the  supervisor  in  charge  of  the 
office  to  which  the  Federal  officer  or 
employee  is  assigned. 

(2)  An  individual  signing  on  behalf  of 
the  person  in  authority  is  acceptable, 
provided  thwe  is  a  proper  delegation  of 
authority. 

(c)  Licensees  are  not  required  to 
prepare  a  Form  4473  or  Form  5300.35 
covering  sales  of  firearm  made  in 
accordance  with  paragraph  (a)  of  this 
section  to  law  enforcement  officers  for 
official  use.  However,  disposition  to  the 
officer  must  be  entered  into  the 
hcensee's  permanent  records,  and  the 
certification  letter  must  be  retained  in 
the  licensee's  files. 

Par.  10.  Section  178.141  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

1178.141    Oanaral. 

With  the  exception  of  §§  178.32(a)(9) 
and  (d)(9)  and  178.99(c)(9),  the 
provisions  of  this  part  shall  not  apply 
with  respect  to: 

•        •        •        •        • 

Par.  11.  Section  178.144  is  amended 
by  removing  the  word  "and"  at  the  end 
of  paragraph  (c)(6),  by  removing  the 
period  at  the  end  of  paragraph  (c)(7)  and 
by  adding  in  its  place  ";  and",  and  by 
adding  paragraph  (c)(8)  to  read  as 
follows: 


9178.144- 
Act 


RaMaf  from  disabHitias  under  tha 


(c)  •  •  * 

(8)  In  the  case  of  an  applicant  who  has 
been  convicted  of  a  misdemeanor  crime 
of  domestic  violence,  a  copy  of  the 
indictment  or  information  on  which  the 
applicant  was  convicted,  the  judgment 
of  conviction  or  record  of  any  plea  of 
nolo  contendere  or  plea  of  guilty  or 
finding  of  guilt  by  the  court,  and  any 
pardon,  expunction,  setting  aside  or 
other  record  purporting  to  show  that  the 
conviction  was  rendered  nugatory  or 
that  civil  rights  were  restored. 
•        «        *        *        • 

Signed:  February  18, 1998. 
John  W.  Magaw, 
Director. 

Approved:  April  24, 1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  [Regulatory.  Tariff 
and  Trade  Enforcement). 

[FR  Doc.  98-17288  Filed  &-29-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  1,  64,  66,  67, 100.  109. 
110, 115, 117, 118, 130, 135. 141, 143. 
144.  146. 151. 153.  154.  155,  157,  160, 
161.  162.  163,  164,  165,  174,  175,  181. 
and  183 

[USCG-1 998-3799] 

Technical  Amendments; 
Organizational  Changes; 
Miscellaneous  Editorial  Changes  and 
Conforming  Amendments 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


SUMMARY:  This  rule  makes  editorial  and 
technical  changes  throughout  Title  33  of 
the  Code  of  Federal  Regulations  (CFR)  to 
update  the  title  before  it  is  recodified  on 
July  1.  It  corrects  addresses,  updates 
cross-references,  makes  conforming 
amendments,  and  makes  other  technical 
corrections.  This  rule  will  have  no 
substantive  effect  on  the  regulated 
pubUc. 

DATES:  This  rule  is  effective  on  Jujie  30. 
1998. 

AOORESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Office  of 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406).  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  room  3406,  Washington.  DC 
20593-0001  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-1477 

FOfl  FURTHER  INFORMATION  CONTACT: 
Janet  Wahon,  Project  Manager, 
Standards  Evaluation  and  Development 
Division  (G-MSR-2).  202-267-0257. 
SUPPLEMENTARY  INFORMATION: 


Discussion  of  the  Rule 

This  rule  makes  editorial  changes 
throughout  the  Utle,  corrects  addresses, 
updates  cross-references,  makes 
conforming  amendments  to 
geographical  descriptions  resulting  from 
organizational  changes,  and  makes  other 
teSinical  and  editorial  corrections. 
Some  editorial  changes  are  discussed 
individually  in  the  following 
paragraphs.  This  rule  does  not  change 
any  substantive  requirements  of  existing 
regulations. 

Section  100.50 

This  rule  removes  §  100.50,  Penalties. 
On  April  8,  1997,  the  Coast  Guard 
published  a  final  rule,  entitled  Civil 
Money  Penalties  Inflation  Adjustments 
[CGD  96-052]  (62  FR  16695),  which 


incorporated  this  section  into  Table  1. — 
Civil  Monetary  Penalty  Inflation 
Adjustments,  in  33  CFR  part  27. 

Part  130 

On  March  7, 1996,  the  Coast  Guard 
published  a  final  rule  finalizing  its 
interim  regulations  implementing  the 
provisions  concerning  financial 
responsibility  for  vessels  under  the  Oil 
Pollution  Act  of  1990  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (Acts)  (CGD  91-005] 
(61  FR  9264).  In  addition,  the  Coast 
Guard  removed  obsolete  provisions  by 
removing  33  CFR  parts  131.  132  and 

137. 

As  stated  in  the  final  rule.  "Part  130. 
the  remaining  preexisting  vessel 
financial  responsibiUty  part,  is  being 
phased  out  and  will  be  removed  after 
December  27, 1997,  at  the  close  of  the 
transition  schedule  established  by 
§  138.15(b)  of  the  interim  rule  and,  now, 
this  final  rule."  With  this  final  rule,  the 
Coast  Guard  removes  part  130. 

Section  174.121 

This  rule  revises  §  174.121  to  reflect 
the  current  address  for  States 
forwarding  copies  of  casualty  or 
accident  reports  to  the  Commandant  (G- 

OCC). 

Section  175.17 

In  §  175.17,  the  exemption  in 
paragraph  (e)  for  recreational 
submersibles  terminated  on  April  30, 
1995.  This  rule  removes  the  paragraph. 

Section  175.135 

In  §  175.135,  the  provisions  of 
paragraph  (a)  expired  in  July  1982.  This 
rule  removes  the  paragraph. 

Section  181.21 

The  Coast  Guard  revises  §  181.21  to 
reflect  the  cvurent  statutory  citation  in 
46  U.S.C  4301. 

Section  183.901 


This  rule  removes  §  183.901  because 
the  Outboard  Marine  Corporation  no 
longer  builds  the  "OMC  Sea  Drive"  and 
the  s{>ecial  provision  is  not  relevant  to 
another  product. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 


(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  poUcies 
and  procedures  of  DOT  is  unnecessary. 
This  rule  involves  internal  agency 
practices  and  procedures,  and  it  will  not 
impose  any  costs  on  the  public. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  implications  for 
federahsm  to  warrant  the  preparation  of 
a  Federahsm  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraphs  (34)  (a)  and  (b)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  docimientation. 
This  exclusion  is  in  accordance  with 
paragraphs  (34)  (a)  and  (b).  concerning 
regulations  that  are  editorial  or 
procedural  and  concerning  internal 
agency  functions  or  organization.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Freedom  of 
information.  Penalties. 

33  CFR  Part  64 

Navigation  (water),  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  66 

Intergovernmental  relations. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  67 

Continental  shelf.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  100 


Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
reqtiirements.  Waterways. 


UMI 


Federal  Register/ Vol.  63.  No.  125 /Tuesday.  June  30.  1998 /Rules  and  Regulations  35525 


33  CFR  Part  109 

Anchorage  grounds.  / 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  115 

Administrative  practice  and 
procedure.  Bridges,  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  117 

Bridges. 
33  CFR  Part  118 

Bridges. 

33  CFR  Part  130 

Insurance,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

33  CFR  Part  135 

Administrative  practice  and 
procedure.  Advertising,  Claims.^ 
Continental  shelf.  Insurance,  Oil 
pollution.  Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  141 

Qtizenship  and  naturalization. 
Continental  shelf.  Employment, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  143 

Continental  shelf.  Marine  safety. 
Occupational  safety  and  health, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  144 

Continental  shelf,  Marine  safety. 
Occupational  safety  and  health. 

33  CFR  Part  146 

Continental  shelf.  Marine  safety. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

33  CFR  Part  151 

Administrative  practice  and 
procedure,  Oil  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  153 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

33  CFR  Part  154 

Fire  prevention,  Hazardous 
substances.  Oil  pollution.  Reporting  and 
recordkeeping  requirements. 


33  CPR  Part  155 

Hazfirdous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  157 

Cargo  vessels.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  160 

Administrative  practice  and 
procedure,  Harbors,  Hazardous 
materials  transportation.  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Vessels. 
Waterways. 

33  CFR  Part  161 

Harbors,  Navigation  (watw), 
Reporting  and  recordkeeping 
requirements.  Vessels,  Waterways. 

33  CFR  Part  162 

Navigation  (water),  Waterways. 
33  CFR  Part  163 

Cargo  vessels.  Harbors,  Navigation 
(water),  Waterways. 

33  CFR  Part  164 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

33  CFR  Part  174 

Intergovenmiental  relations.  Marine 
safety.  Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  175 

Marine  safety. 

33  CFR  Part  181 

LabeUng,  Marine  safety.  Reporting 
and  recordkeeping  requirements. 

33  CFR  Part  183 

• 

Marine  safety.  Reporting  and 
recordkeeping  requirements, 
Administrative  practice  and  procedure. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  1.  64,  66,  67, 100,  109, 110, 
115, 117. 118,  130,  135. 141.  143, 144, 
146,  151,  153, 154,  155.  157,  160.  161, 
162,  163,  164,  165, 174,  175,  181,  and 
183  as  follows: 


PART  1— GENERAL  PROVISIONS 
Subpart  1.01— Delegation  o1  Authority 

1.  Revise  the  authority  citation  for 
subpart  1.01  to  read  as  follows: 

Authority:  14  U.S.C  633;  33  U.S.C.  401, 
491,  525, 1321.  2716,  and  2716a:  42  U.S.C. 
9615;  4»  U.S.C.  322;  49  CFR  1.45(b),  1.4«; 
section  1.81-70  also  issued  under  the 
authority  of  E.O.  12580.  3  CFR.  1987  Comp.. 
p.  193;  and  sections  1.01-ao  and  1.01-65  also 
issued  under  tha  authority  of  E.O.  12777,  3 
CFR,  1991  Comp.,  p.  351. 

{1.01-20    [Amended] 

2.  In  S 1  01-20,  remove  paragraph  (b) 
and  remove  the  designator  for  paragraph 
(a). 

3.  Revise  §  1.01-50  to  read  as  follows: 

§  1.01-60    Detegatlon  to  DIatrtct 
Commander,  Seventeentti  Coast  Guard 
District 

The  Conunandant  redelegates  to  the 
District  Commander,  Seventeenth  Coast 
Guard  District,  the  authority  in  46 
U.S.C.  3302(i)(l)  to  issue  permits  to 
certain  vessels  transporting  cargo, 
including  bulk  fuel,  from  one  place  in 
Alaska  to  anothw  place  in  Alaska. 

Subpart  1.20— Testimony  by  Coast 
Guard  Personnel  and  Production  of 
Records  in  Legal  Proceedings 

4.  The  authority  citation  for  subpart 
1.20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  14  U.S.Q  632, 
633,  49  U.S.C  322;  49  CFR  1.46  and  part  9. 

S  t.20-1    [Amended] 

5.  In  §  1.20-l(c),  remove  the  words 
"Claims  and  Litigation  Division"  and 
add,  in  their  place,  the  words  "Office  of 
Claims  and  Litigation",  wherever  they 
ap]}ear. 

Subpart  1.2&— Charges  for  Duplicate 
Medals,  and  Sales  of  Personal 
Property,  Equipment  for  Services  and 
Rentals 

6.  The  authority  citation  for  subpart 
1.26  continues  to  read  as  follows: 

Authority:  14  U.S.C.  833;  49  CFR  1.46(k). 
§1.26-15    [Amended] 

7.  In  §  1.26-15(a),  remove  die  last 
sentence,  in  the  paragra^^,  and  add,  in 
its  place,  the  words  "49  U.S.C.  44502(d) 
authorizes  the  Coast  Guard  to  provide 
for  assistance,  the  sale  of  fuel,  oil, 
equipment,  and  supplies,  to  an  aircraft 
when  necessary  to  allow  the  aircraft  to 
continue  to  the  nearest  private  airport.". 
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PART  64— MARKING  OF 
STRUCTURES,  SUNKEN  VESSELS 
AND  OTHER  OBSTRUCTIONS 

8.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  14  U.S.C  633.  33  U.S.C  409. 
1231:  42  use.  9118;  43  U.S.C.  1333;  49  CFR 
1.46. 

§64.11     [Amended] 

9.  In  §  64.11(b)  introductory  text, 
remove  the  words  "report  required  by 
46  CFR  4.05-1,  Notice  of  Marine 
Casualty"  and  add.  in  their  place,  the 
words  "information  required  by  46  CFR 
4.05,  Notice  of  Marine  Casualty  and 
Voyage  Records". 

PART  56— PRIVATE  AIDS  TO 
NAVIGATION 

10.  The  authority  citation  for  part  66 
continues  to  read  as  follows: 

Authority:  14  U.S.C  83.  85;  43  U.S.C 
1333;  49  CFR  1.46. 

§66.01-3    [Amended] 

11.  In  §  66.01-3(a).  remove  the  words 
"49  CFR  1.4(g3"  and  add.  in  their  place, 
the  words  "49  CFR  1.45(b)". 

PART  67— AIDS  TO  NAVIGATION  ON 
ARTIFICIAL  ISLANDS  AND  FIXED 
STRUCTURES 

12.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  14  U.S.C  85,  633;  43  U.S.C. 
1333;  49  CFR  1.46. 

§67.01-10    [Amended] 

13.  In  §67.01-10.  remove  paragraph 
(a)  and  remove  the  designator  for 
paragraph  (b). 

PART  100— MARINE  EVENTS 

14.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

§100.50    [Removed] 

15.  Remove  §  100.50  and  the  effective 
date  note  immediately  following  the 
section. 

§100.1102    [Amended] 

16.  In  §  100.1102(b),  remove  the 
words  "Commander  (oan).  Eleventh 
Coast  Guard  District.  400  Oceangate 
Blvd..  Long  Beach.  CA  90822-5399." 
and  add,  in  their  place,  the  words 
"Commander  (pow).  Eleventh  Coast 
Guard  District.  Coast  Guard  Island, 
Building  50-6.  Alameda.  CA  94501- 
5100." 


PART  109— GENERAL 

17.  The  authority  citation  for  part  109 
continues  to  read  as  follows: 

Authority:  R.S.  4233,  as  amended.  28  SUt. 
647  as  amended.  30  Stat.  98.  as  amended, 
sec.  7.  38  Stat.  1053,  as  amended,  sec.  6(g)(1). 
80  Stat.  940;  33  U.S.C.  180,  258,  322,  471,  49 
U.S.C  1655(g)(1);  Department  of 
Transportation  Order  1100.1,  March  31. 
1967,  49  CFR  1.4(a)(3). 

S  109.01    [Amended] 

18.  In  §  109.01,  remove  paragraph  (b) 
and  remove  the  designator  for  paragraph 

(a). 

§109.05    [Amended] 

19.  In  §  109.05(a).  remove  the  words 
"redelegated.  with  specific  limitations, 
by  the  Commandant  to  each  Coast 
Guard  District  Commander  in  §  1.05- 
1(g)",  and  add.  in  their  place,  the  words 
"redelegated  the  authority  to  establish 
anchorage  groiuids  to  each  Coast  Guard 
District  Commander  in  §  1.05- 
l(e)(l)(i)". 

§109.10    [Amended] 

20.  In  §  109.10,  remove  the  words  "in 
Title  49.  Code  of  Federal  Regulations 
and  redelegated.  witb  specified 
limitations,  by  the  Commandant  to  each 
Coast  Guard  District  Commander  in 
§  1.05-l(g)  of  this  title"  and  add.  in 
their  place,  the  words  "under  §  1.46  of 
Title  49  CFR.  who  has  redelegated 
pursuant  to  the  authority  to  establish 
special  anchorage  areas  to  each  Coast 
Guard  District  Commander  in  §  1.05- 
l(e)(l)(i)". 

PART  110— ANCHORAGE 
REGULATIONS 

21.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471, 1221  through 
1236,  2030.  2035,  2071;  49  CFR  1.46  and  33 
CFR  1.05-1  (g). 

22.  Revise  §  110.1(a)  to  read  as 
follows: 

§110.1    General. 

(a)  The  areas  described  in  subpart  A 
of  this  part  are  designated  as  special 
anchorage  areas  for  piuposes  of  33 
U.S.C.  §§  2030(g)  and  2035(j).  Vessels  of 
less  than  20  meters  in  length,  and 
barges,  canal  boats,  scows,  or  other 
nondescript  craft,  are  not  required  to 
sound  signals  required  by  rule  35  of  the 
Inland  Navigation  Rules  (33  U.S.C. 
2035).  Vessels  of  less  than  20  meters  are 
not  required  to  exhibit  anchor  lights  or 
shapes  required  by  rule  30  of  the  Inland 
Navigation  Rules  (33  U.S.C.  2030). 


§110.155    [Amended] 

23.  In  §  110.155.  in  the  NOTE 
immediately  following  paragraph  (f)(1) 
introductory  text,  remove  the  numbers 
"(4)  and  (5)"  and  add.  in  their  place,  the 
numbers  "(2)  and  (3)";  remove  the 
NOTE  immediately  following  paragraph 
(j)(5)(i);  in  paragraph  (l)(8)  introductory 
text,  remove  the  words  "Captain  of  the 
Port.  Mooring  Permit  Section.  Building 
109,  Governors  Island,  New  York.  N.Y. 
10004"  and  add,  in  their  place,  the 
words  "Coast  Guard  Activities  New 
York.  Waterways  Oversight  Branch,  212 
Coast  Guard  Drive,  Staten  Island.  NY 
10305";  and  in  paragraph  (n)(l).  remove 
the  numbers  "49-C.  49-F,"  and  add.  in 
their  place,  the  number  "49-F". 

24.  Revise  S  110.158(a)(8)  to  read  as 
follows: 

§  1 10.158    Baltimore  Hartx>r,  MD. 

(a)*   •   • 

(8)  Dead  ship  anchorage.  The  waters 
bounded  by  a  line  connecting  the 
following  points: 
Latitude  Longitude 

39«13'00.0"N  76''34'11.5"W 

39"13'13.0"N  76''34'11.9"W 

39"13'13.5"N  76''34'06.8"W 

39*13'14.4"N  76*33'30.9"W 

39«13'00.0"N  76''33'31.0"W 

and  thence  to  the  point  of  beginning. 

Datum:  NAD  27 

The  primary  use  of  this  anchorage  is 
to  lay  up  dead  ships.  Such  use  has 
priority  over  other  uses.  A  written 
permit  from  the  Captain  of  the  Port  must 
be  obtained  prior  to  use  of  this 
anchorage  for  more  than  72  hours. 


$110,206    [Amended] 

25.  In  §  110.206(a).  remove  the  word 
"the"  immediately  preceding  the  word 
"U.S.";  remove  the  word  "lyng"  and 
add.  in  its  place,  the  word  "line";  and 
remove  the  number  "42»20'06"  N.  82" 
59'57"W."  and  add.  in  its  place,  the 
number  "42°20'06"N.,  82»59'57"W.". 

PART  115— BRIDGE  LOCATIONS  AND 
CLEARANCES;  ADMINISTRATIVE 
PROCEDURES 

26.  The  authority  citation  for  part  115 
continues  to  read  as  follows: 

Authority:  c.  425,  sec  9,  30  Stat.  1151  (33 
U.S.C  401);  c.  1130,  sec.  1,  34  Stat.  84  (33 
U.S.C.  491);  sec.  5,  28  Sut  362,  as  amended 
(33  U.S.C.  499);  sec.  11,  54  Stat.  501,  as 
amended  (33  U.S.C.  521);  c.  753,  Title  V.  sec 
502,  60  Stat.  847,  as  amended  (33  U.S.C. 
525);  86  Stat.  732  (33  U.S.C.  535);  14  U.S.C 
633;  sec.  (g)(6),  80  Stat.  941  (49  U.S.C. 
1655(g));  49  CFR  1.46(c). 


UMI 
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§115.70    [Amemtod] 

27.  In  §  115.70,  remove  the  last 
sentence  in  paragraph  (b). 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

28.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat  5039. 

§117.123    [Anrwnded] 

29.  In  §117.123(c).  remove  the  words 
"Burlington  Northern"  and  add.  in  their 
place,  the  words  "Arkansas  Missouri"; 
remove  the  words  "Missouri  Pacific 
Railroad  Bridge"  and  add,  in  their  place, 
the  words  "Missouri  Pacific  Railroad 
Drawbridge";  remove  the  words  "White 
River"  and  add,  in  their  place,  the 
words  "Arkansas  Waterway";  and  revise 
the  section  heading  to  read  as  follows: 

§  1 1 7. 1 23    Arkansas  Waterway- Automated 
Railroad  Bridges. 


§117.133    [Amended] 

30.  In  §  117.133,  remove  paragraph  (a) 
and  remove  the  designator  for  paragraph 
(b). 

§117.153    [Amended] 

31.  In  §  117.153,  remove  the  words 
"Northwestern  Pacific  railroad"  and 
add,  in  their  place,  the  words  "Golden 
Gate  Bridge,  Highway  and 
Transportation  District". 

§117.155    [Amended] 

32.  In  §  117.155,  remove  the  words 
"North  Coast  Railroad  Bridge"  and  add, 
in  their  place,  the  words  "Northwestern 
Pacific  Railroad  Company  bridge". 

§117.179    [Amended] 

33.  In  §117. 179,  remove  the  words 
"Southern  Pacific"  and  add,  in  their 
place,  the  words  "San  Mateo  Coimty 
Transportation  Department";  and 
remove  the  words  "Superintendent, 
Southern  Pacific  Transportation 
Company,  at  Oakland"  and  add,  in  their 


place,  the  words  "San  Mateo 
Transportation  Department,  at  San 
Carlos". 

34.  In  §  117.393,  in  paragraph  (b) 
introductory  text  and  (b)(4),  remove  the 
words  "Chicago  and  Northwestern"  and 
add,  in  their  place,  the  words  "Union 
Pacific";  and  revise  the  section  heading 
to  read  as  follows: 

§117.393    Illinois  Waterway. 


§117.395    [Amended] 

35.  In  §  117.395,  redesignate 
paragraphs  (a)  and  (b)  as  §  117.393(c) 
and  (d)  and  remove  the  section  heading. 

§117.401    [Amended] 

36.  In  §  117.401,  remove  the  number 
"0.9"  and  add,  in  its  place,  the  number 
"0.85". 

§117.488    [Amended] 

37.  In  §  117.488(a),  add  the  words 
"CSX  Transportation"  immediately 
preceding  the  words  "railroad  bridge". 

§117.501    [Amendwq 

38.  In  §  117.501(b),  remove  the  words 
"Southern  Pacific  Transportation 
Company  railroad/vehicular"  and  add, 
in  their  place,  the  words  "St.  John 
Road". 

§117.607    [Amended] 

39.  In  §  117.667(a).  remove  the  words 
"Chicago  and  Northwestern"  and  add, 
in  their  place,  the  words  "Union 
Pacific". 

§117.720    [Amended] 

40.  hi  §  117.720  introductory  text, 
remove  the  words  "Cape  May  County 
Bridge  Commission  bridge"  and  add,  in 
their  place,  the  words  "County  of  Cape 
May  bridge". 

§117.889    [Amended] 

41.  In  §117.889,  in  paragraph  (b). 
remove  the  words  "Southern  Pacific" 
and  add,  in  their  place,  the  words 
"Central  Oregon  and  Pacific";  and 
revise  the  section  heading  to  read  as 
follows: 


§117.889    SiusJaw  River. 


§117.893    [Amended] 

42.  In  §  117.893(b),  remove  the  words 
"Southern  Pacific"  and  add,  in  their 
place,  the  words  "Central  Oregon  and 
Pacific". 

§117.943    [Amended] 

43.  In  §  117.943,  remove  the  words 
"Seaboard  System"  and  add,  in  their 
place,  the  word  "Clarksville". 

44.  Revise  §  117.989  to  read  as 
follows: 

§117.989    Trinity  River. 

The  draws  of  the  Union  Pacific 
Railroad  bridges,  mile  41.4  at  Liberty, 
mile  54.8  at  Kenefick,  mile  117.3  at 
Goodrich,  mile  181.8  at  Riverside,  and 
the  Burlington  Northern  Santa  Fe 
railroad  bridge,  mile  96.2  at  Romayor, 
need  not  be  opened  for  the  passage  of 
vessels. 

§117.997    [Amended] 

45.  In  §  117.997,  in  paragraphs 
(a)(2)(ii)  and  (c)(2)(ii).  remove  the 
number  "(804)"  and  add.  in  its  place. 
the  number  "(757)". 

§117.1031    [Amended] 

46.  In  §  117.1031,  remove  paragraph 
(a)  and  remove  the  designator  for 
paragraph  (b). 

§117.1063    [Amended] 

47.  In  §  117.1063(b),  remove  the 
words  "Burlington  Northern  railroad" 
and  add,  in  their  place,  the  words 
"Washington  State  Parks  and  Recreation 
Commission". 

§117.1081    (Amended] 

48.  In  §  117.1081,  remove  the  words 
"Chicago,  Milwaukee,  St.  Paul  and 
Pacific"  and  add,  in  their  place,  the 
words  "CP  Rail". 

49.  In  Appendix  A  to  Part  117,  revise 
the  entries  for  Arkansas,  Illinois,  Iowa. 
Kansas,  Kentucky,  Minnesota,  Missouri, 
South  Carolina,  Tennessee,  and 
Wisconsin  to  read  as  follows: 


Appendix  A  to  Part  117.— Drawbridges  Equipped  With  Radiotelephones 


Waterway 


Location 


Bridge  name  and  owner         Call  sign 


Calling 
channel 


Working 
chann« 


Arkansas 
Arkansas  Waterway 

White  River  

67.4 
1182 
118.7 
119.6 

989 

196.3 
254.8 

Rob  Roy Unk>n  Pacific  RR KTA  435 

Little  Rock  Union  Pacific  RR KSK  392 

Little  Rock  Union  Paafic  RR KSK  392 

Little  Rock  „ Union  Pacific  RR  „ KSK  392 

Clarendon Unk)n  Paafic  RR KUF  653 

Clarendon Unk>n  Pacific  RR KVY  684 

Clarendon Union  Pacific  RR KIZ  553 


16    .... 

16 

13 

16 

13 

16 

13 

16 

14 

13 

13 

16 

13 
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APPENDIX  A  TO  Part  1 1 7.— Drawbridges  Equipped  With  RAOiOTELEPHONES-Continued 


Waterway 


Mile 


Location 


^  „  Calling        WorKing 

Bridge  name  and  owner         Call  sign         channel       channel 


Illinois 
Illinois  Waterway 


Upper  Mississippi  River 

Iowa 
Upper  Mississippi  River 


Missouri  River  

Kansas 

Missouri  River  

Kentucky 

Green  River 

Ohio  River  


21.6 
43.2 
56.0 
61.4 
88.8 

151.2 
160.7 

224.7 
239.4 

285.8 

287.3 

287.6 
288.7 
481.4 

482.9 

364.0 
383.9 

403.1 

518.0 
535.0 
579.9 
618.3 

422.5 

8.3 
604.4 
606.8 


606.8 


HardHi "lino's  DOT.  SR16  

Pearl - Gateway  Western  RR  

Florence  ~ •"'"O's  DOT,  US36  

Valley  City  .„ Norloik  Southern  RR 

Beardstown „ Burlington  Northern  Santa 

FeRR. 

Pekin  Union  Pacific  RR 

Peofia „ Peoria  and  Pekin  Unkxi 

Railway  Co. 

La  Salle  _ Hlin«s  DOT,  US51    

Ottawa  Burlington  Northern  Santa 

Fe  RR.      • 
Rockdale         - BrarxJon  Road.  IBirxw 

DOT. 
joJiet - McDonough  Highway,  II&- 

nois  DOT. 

joliat ; CSX  Transportation 

joliet  '''"'"". Ruby  Street,  Illinois  DOT 

Rock  Island    Burlington  Norttiem  Santa 

Fe  RR. 
Rock  Island  Department  of  the  Army  .. 


WZQ  8761 
KLU  797 
WZQ  8761 
KTR857 
KLU  801 

KVF831 
WQX651 

WZQ  8761 
WRD810 

WZQ  8761 

WZQ  8761 

KUF907 
WZQ  8761 
WUD715 

AAF274 


Keokuk  City  o*  Keokuk  US  136 KLG  365 

Fort  Madsoii        Burtington  Northern  Santa  KRS  859 

Fe  RR. 

Burlington           Burtington  Northern  Santa  KX  779 

Fe  RR. 

CJirton Union  Pacitic  RR KUF  735 

Sabuia                   —     l+l^  Ra''  l-ink  KEA  997 

Dubuque       ininots  Central  GuM  RR  ...  KQ  9042 

Council  Bluffs Illinois  Central  Gulf  RR  ...  KD  2870 

Atchison  ~ Union  Pacific  RR KTD  426 


Spott8w«e 
Louisville 


CSX  Transportatkxi KT  4181 

Conrail  - KUZ  381 


LouisviHe  27th  St,  McAlpine  Lock,       WUE  241 

Louisville  Gas  and 
Electric  Co. 

LouisviHe  27th  St.  McAlpine  Lock        WUE  241 

(Bascule),  U.S.  Arniy 
Engineer  District,  Louis- 
ville. 


16 

14 

16 

14 

16 

14 

16 

14 

16 

14 

16 

14 

16 

14 

16 

13 

16 

14 

16 

13 

16 

13 

16 

14 

16 

13 

16 

14 

16 

14 

16 

14 

13 

13 

16 

13 

16 

13 

16 

13 

16 

14 

16 

13 

16 

14 

16 

13 

13 

13 

16 

14 

16 


14 


Minnesota 
Upper  Mississippi  River 


Duluth-Supenor  Harbor. 
MN-WI. 


813.7    Hastings CP  Rail  KTD  538 

835.7    Newport  .. Unwn  Pacific  RR KUZ  544 

839.2    St.  Paul  " Union  Pacific  RR  KUZ  546 

841 '4    Omaha  —     Unkxi  Pacific  RR  KUZ  545 

025    Duluth  - Minnesota  Avenue.  Du-  KAN  388 

kith. 


14 

14 

14 

14 

13 

Missouri 
Upper  Mississippi  River 


Missouri  River 


282.1 

309.9 
359.4 
365.6 

366.1 
448.2 


Louisiana  Gateway  Western  PR  KLU  798 

Hannibal  ....-    Nortolk  Southern  RR KUZ  448 

Kansas  City CP  Rail  ~ KVY  575 

Kansas  City A-S-B.  Burtington  North-  KQU  500 

em  RR. 

Hannibal  » -.■■    Union  Pacific  RR  KQU  500 

St.  Joseph Northeast  Kansas  arxl  KTD  403 

Missouri  RR. 


16 

14 

16 

14 

16 

13 

IB' 

14 

16 

14 

16 

14 
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Appendix  A  to  Part  117.— Drawbridges  Equipped  With  Radiotelephones— Continued 


Waterway 


MMe 


Location 


35529 


Bndge  nam«  and  owner         Cal  sign         S^^,       ^o^"9 

^^  channel       channel 


South  Carolina 
Intracoastal  WW 


SavanfMih  River  .._ 
Savannah  Rrver  .... 
Tennessee 

Cumberland  River  . 


Tennessee  River  ... 


Wisconsin 

Upper  MIssissppt  River  .„ 
St.  Cnxx  River  ...„ 


347.3 
371.0 
462.2 
470.8 

536.0 
21.6 
60.9 

126.5 
185.2 

190.4 
100.5 


699.8 
02 

0.3 
17.3 


Myrtle  Beach  Uttte  Rrver SO.  US17  „ 

Socastee  „ SC,  SR544  

SuMivans  IsiafKl Ben  Sawyer.  SC.  SR703 

Charleston Wappoo  Creek,  SC. 

SR171. 

Beaufort Lady's  Island,  SC,  US21 

Savannah Houlihan,  GA  DOT  

Clyo ,  Seaboard  System  RR  .... 


CtarKsville 
Bordeaux  . 


NashviUe 

New  JohnsonviHe 


J.R.  Gorman  

Cheatham  County  Rail 
Authority 

CSX  Transportation 

CSX  Transportation 


LaCrosse CP  Rail  KVY  631 

Prescott _ „..    Burlington  Norlhem  Santa 

FeRR. 

PrescoW Wisconsin  and  Minnesota 

Hudson Union  Pacific  RR  KUZ  549 


KT5433 
KT5438 
KT5438 
KT5438 

9 
9 
9 

9 

KT5439 

WHV879 

WKB679 

9 

9 
9 

KF2204 
KX6366 

16 

16 

13 
13 

KQ  7197 
KC9465 

* 

16 
16 

• 

13 
13 

KVY  631 
KJC7a2 

16 
16 

13 
14 

KD2829 
KUZ  549 

7 
16 

14 
14 

H  117.101,  117^83, 117.393, 117.667, 
117.861.  117.868. 117.887, 117.1036, 
117.1037, 117.1041, 117.1081, 117.1063, 
117.1068,  and  117.1060    [Aroendad] 

50.  In  addition  to  the  aniendnients  set 
forth  above,  in  33  CFR  part  117,  remove 
the  words  "Burlington  Northern"  and 
add,  in  their  place,  the  words 
"Burlington  Northern  Santa  Fe"  in  the 
following  sections: 

(a)  Section  117.101(al; 

(b)  Section  117.383; 

(c)  Section  ^^1 7.393(a)  introductory 
text; 

(d)  Section  117.667(a); 

(e)  Section  117.861; 

(f)  Section  117.869(c)  introductory 
text,  and  {c)(3); 

(g)  Section  117.887; 


!g 


(n)  Section  117.1035(c); 
(i)  Section  117.1037(a)  introductory 
text; 

(i)  Section  117.1041(b)(1)  and  (b)(2); 

(k)  Section  117.1051(c); 

(1)  Section  117.1053; 

(m)  Section  117.1058(a)  and  (d);  and 

(n)  Section  117.1059(e)  and  (f). 

M117.101artd  117.686    [Amended] 

51.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117,  remove 
the  word  "Gulf  in  the  following 
sections: 

(a)  Section  117.101(b);  and 

(b)  Section  117.686(a). 

§§117.101. 117.105, 117.107, 117.109, 
117.113.117.271.  117.361.  and  117.415 
[Amended] 

52.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117,  remove 


the  words  "Seaboard  System"  and  add, 
in  their  place,  the  words  "CSX 
Transportation"  in  the  following 
sections: 

(a)  Section  117.101(d); 

(b)  Section  117.105; 

(c)  Section  117.107; 

(d)  Section  117.109; 

(e)  Section  117.113; 

(f)  Section  117.271(a); 

(g)  Section  117.361;  and 

(h)  Section  117.415(a)  and  (b). 

Sf  117.115  and  117.511    [Amended] 

53.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117,  remove 
the  words  "Southern  Railway"  and  add, 
in  their  place,  the  words  "Norfolk 
Southern  Railroad"  in  the  following 
sections: 

(a)  Section  117.115(b);  and 

(b)  Section  117.511(a). 

f§117.12S.  117.953, 117.957,  117.959, 
117.969,  117.975, 117.964,  and  117.991 
[Amended] 

54.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117,  remove 
the  words  "Missouri  Pacific"  and  add, 
in  their  place,  the  words  "Union 
Pacific"  in  the  following  sections: 

(a)  Section  117.125(a)  and  (e); 

(b)  Section  117.953(b); 

(c)  Section  117.957  introductory  text; 

(d)  Section  117.959; 

(e)  Section  117.969; 

(f)  Section  117.975; 

(g)  Section  117.984;  and 

(h)  Section  117.991  introductory  text. 


§§117.151, 117.177, 117.186. 117.441, 
117.489, 117.493,  117.501,  117.871,  117.897, 
117.955,  and  117.987    [Amended] 

55.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117.  remove 
the  words  "Southern  Pacific"  and  add, 
in  their  place,  the  words  "Union 
Pacific"  in  the  following  sections: 

(a)  Section  117.151; 

(b)  Section  117.177; 

(c)  Section  117.185; 
td)  Section  117.441; 

(e)  Section  117.489(a); 

(f)  Section  117.493(a); 

(g)  Section  117.501(c); 
(h)  Section  117.871; 
(i)  Section  117.897(b); 

(j)  Section  117.955(b);  and 
(k)  Section  117.987. 

§§117.171  and  117.971    [Amended] 

56.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117,  remove 
the  words  "Atchison,  Topeka  and  Santa 
Fe"  and  add,  in  their  place,  the  words 
"Burlington  Northern  Santa  Fe"  in  the 
following  sections: 

(a)  Section  117.171(b);  and 

(b)  Section  117.971. 

§§11 7.439  and  117.465    [AnMnded] 

57.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117,  remove 
the  words  "Southern  Pacific"  and  add, 
in  their  place,  the  words  "Burlington 
Northern  Santa  Fe"  in  the  following 
sections: 

(a)  Section  117.439(b);  and 

(b)  Section  117.465(f). 
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§§  1 1 7.449  and  1 1 7.487    [Amended] 

58.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117,  remove 
the  words  "Texas  and  Pacific"  and  add. 
in  their  place,  the  words  "Union 
Pacific"  in  the  following  sections: 

(a)  Section  117.449(a);  and 

(b)  Section  117.487(b). 

§§  1 1 7.637  and  1 1 7.855    [Amended] 

59.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117.  remove 
the  words  "Chessie  System"  and  add.  in 
their  place,  the  words  "CSX 
Transportation"  in  the  following 
sections: 

(a)  Section  117.637(b);  and 

(b)  Section  117.855(c)  introductory 
text. 

§§117.865  and  117.881    [Amended] 

60.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117.  remove 
the  words  "Burlington  Northern"  and 
add,  in  their  place,  the  words 
"Willamette  and  Pacific"  in  the 
following  sections: 

(a)  Section  117.865;  and 
(b)SecUon  117.881(a). 

§§117.1047  and  117.1065    [Amended] 

61.  In  addition  to  the  amendments  set 
forth  above,  in  33  CFR  part  117.  remove 
the  words  "Burlington  Northern"  and 
add.  in  their  place,  the  words  "Puget 
Sound  and  Pacific"  in  the  following 
sections: 

(a)  Section  117.1047(b);  and 

(b)  Section  117.1065(b). 

PART  118— BRIDGE  LIGHTING  AND 
OTHER  SIGNALS 

62.  The  authority  citation  for  part  127 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  494;  14  U.S.Q  85. 
633;  49  CFR  1.46(b)  and  (c). 

§118.60    [Amended] 

63.  In  §  118.60.  remove  the  words 
"Annex  I.  Appendix  A  of  33  CFR  Part 
81"  and  add.  in  their  place,  the  words 
"33  CFR  Part  84— Annex  1". 

PART  130— FINANCIAL 
RESPONSIBILITY  FOR  WATER 
POLLUTION 

64.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2716.  2716a:  E.O. 
12777.  3  CFR.  1991  Comp..  p.  351;  49  CFR 
1.46. 


PART  130— {REMOVED] 
65.  Remove  part  130. 


PART  135— OFFSHORE  OIL 
POLLUTION  COMPENSATION  FUND 

66.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2701-2719;  E.O. 
12777.  56  FR  54757;  49  CFR  1.46. 

§135.9    [Amended] 

67.  In  §  135.9.  remove  the  words 
"Funds  Management  Branch, 
Commandant  (G-MER-4).  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW,  Washington.  DC  20593- 
0001"  and  add.  in  their  place,  the  words 
"U.S.  Coast  Guard  National  Pollution 
Funds  Center,  4200  Wilson  Boulevard. 
Suite  1000.  Arlington.  VA  22203-1804". 

§135.305    [Amended] 

68.  In  §  135.305(a)(1).  remove  the 
words  "400  Seventh  Street  SW.. 
Washington.  D.C.  20590"  and  add.  in 
their  place,  the  words  "2100  Second 
Street.  SW..  Washington,  DC  20593- 
0001". 

PART  141— PERSONNEL 

69.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1356;  49  CFR  1.46(z). 

§141.15    [Amended] 

70.  In  §  141.15(a),  remove  the  words 
"On  or  after  April  5, 1983,  each"  and 
add,  in  their  place,  the  word  "Each". 

PART  143— DESIGN  AND  EQUIPMENT 

71.  The  authority  citation  for  part  143 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1333(dMl).  1348(c), 
1356;  49  CFR  1.46;  section  143.210  is  also 
issued  under  14  U.S.C  664  and  31  U.S.C 
9701. 

§143.15    [Amended] 

72.  In  §  143.15(b),  remove  the  words 
"(33  CFR  Part  87.  Appendix  A)". 

PART  144— UFESAVING  APPUANCBS 

73.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1333d;  46  U.S.C 
3102(a);  46  CFR  1.46. 

§144.01-20    [Amended] 

74.  In  §  144.01-20,  in  paragraph  (b), 
remove  the  words  "On  or  before  July  1, 
1963,  all"  and  add,  in  their  place,  the 
word  "All";  and  in  paragraphs  (c)  and 
(d),  remove  the  words,  "after  October  5, 
1982.". 

PART  14&-0PERAT10NS 

75.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1333(d)(1),  1348(c). 
1356;  49  CFR  1.46. 


§146.140    [Amended] 

76.  In  §  146.140(a),  remove  the  words 
"For  facilities  existing  on  June  19,  1989, 
the  EEP  must  be  submitted  to  the  OCMI 
having  jurisdiction  over  the  facility 
before  December  18, 1989.  For  facilities 
not  existing  on  June  19,  1989,  the"  and 
add,  in  their  place,  the  word  "The". 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE.  AND  BALLAST 
WATER 

Subpart  A — Implementation  of 
MARPOL  73/78  and  the  Protocol  on 
Environmental  Protection  to  ttie 
Antarctic  Treaty  as  It  Pertains  to 
Pollution  From  Ships 

77.  The  authority  citation  for  subpart 
A  continues  to  read  as  follows: 

Authority:  33  U.S.C  1321  and  1903;  Pub. 
L.  104-227  (110  Stat.  3034).  E.O.  12777.  3 
CFR.  1991  Comp.  p.  351;  49  CFR  1.46. 

§151.10    [Amended] 

78.  In  S  151.10.  remove  paragraph  (i). 

79.  Revise  §  151.17(b)(1)  to  read  as 
follows: 

§151.17    Surveys. 


(1)  An  initial  survey  conducted  before 
the  ship  is  put  into  service. 


§151.19    [Amended] 

80.  In  §  151.19,  remove  paragraph  (f). 

§151.27    [Amended] 

81.  In  §  151.27(a),  remove  the  last 
sentence. 

PART  153— CONTROL  OF  POLLUTION 
BY  OIL  AND  HAZARDOUS 
SUBSTANCES.  DISCHARGE 
REMOVAL 

82.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Authority:  14  U.S.C  633;  33  U.S.C  1321; 
42  U.S.C  9615;  E.O.  12580.  3  CFR.  1987 
Comp..  p.  193;  E.G.  12777,  3  CFR.  1991 
Comp..  p.  351;  49  CFR  1.45  and  1.46. 

§  153.205    [Amended] 

83.  In  §  153.205.  in  Table  1  titled 
"Addresses  and  Telephone  Numbers  of 
Coast  Guard  District  Offices  and  EPA 
Regional  Offices,"  in  the  entry  for  the 
ll3i  Coast  Guard  District,  remove  the 
address  and  phone  number  "union  Bank 
Bldg.,  400  Oceangate.  Long  Beach.  CA 
90822-5399.  213-499-5330"  and  add. 
in  its  place,  the  address  "Building  50- 
6,  Coast  Guard  Island,  Alameda,  CA 
94501.  telephone  510-437-2940" 
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84.  Revise  §  153.307  to  read  as 
follows: 

§153.307    PmaltiM. 

Any  jjerson  who  fails  or  refuses  to 
comply  with  the  provisions  of  this  part, 
or  to  comply  with  an  order  issued  by  the 
Federal  On-Scene  Coordinator  under  33 
U.S.C.  §§  1321(c)  or  (e)(1)(B).  is  liable 
for  a  civil  pjenalty  per  day  of  violation 
or  an  amount  equal  to  three  times  the 
costs  incurred  by  the  Oil  Spill  Liability 
Trust  Fund  as  a  result  of  such  failure. 

PART  154— FACIUTIES 
TRANSFERRtNQ  OIL  OR  HAZARDOUS 
MATEmAL  IN  BULK 

85.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  33  U.S.Q  1231,  1321())(1)(C), 
(i)(5),  (j)(6)  and  (m)(2);  sec.  2,  E.O.  12777,  56 
PR  54757;  49  CFR  1.46.  Subpart  F  ij  also 
issued  under  33  U.S.C  2735. 

§154.804    [Amendwq 

86.  In  §  154.804,  remove  and  reserve 
paragraph  (b). 

§154.814    [AjMnd«dl 

87.  In  §  154.814(h),  remove  the  words 
"paragraphs  (e)  and  (f)"  and  add,  in 
their  place,  the  words  "paragraphs  (d) 
and  (0". 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVEffnON 
REGULATIONS  FOR  VESSELS 

88.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231,  1321(j);  46 
U.S.C.  3715;  sec  2,  E.O.  12777,  56  FR  54757, 
3  CFR,  1991  Comp  ,  p.  351:  49  CFR  1.46. 
Sections  155.100  through  155.130,  155.350 
through  155.400.  155.430,  155.440,  155.470, 
155.1030{j)  and  (k).  and  155.106S(g)  also 
issued  under  33  U.S.C  1903(b);  and 
§§  155.1110  through  155.1150  also  issued 
under  33  U.S.C  2735. 

§  155.240    [Amended] 

89.  In  §  155.240,  in  paragraph  (a), 
remove  the  words  "by  no  later  than 
January  21,  1995,";  and  in  paragraph 
(d).  redesignate  paragraphs  (i).  (ii).  and 
(iii)  as  paragraphs  (1),  (2),  and  (3). 

§155.245    [Amended] 

90.  In  §  155.245(a),  remove  the  words 
"by  no  later  than  January  21.  1995.". 

§155.310    [Amended] 

91.  In  §  155.310(c).  remove  the  words 
"By  January  21,  1997.  all"  and  add.  in 
their  place,  the  word  "All". 

§155.350    [Amended] 

92.  In  §  155.350.  remove  paragraph 
(e). 

§155.360    [Amended] 

93.  In  §  155.360.  remove  paragraph  (f). 


§155.370    [Amended] 

94.  In  §  155.370.  remove  paragraph 

§155.400    [AmMded] 

95.  In  §  155.400,  remove  paragraph 
(d). 

§§155.205.  155.210, 155.215, 155.220, 
155.225.  and  155.230    [Anwoded] 

96.  In  addition  to  the  amendments  set 
forth  above  in  33  CFR  part  155,  remove 
the  words  "By  June  20,  1994,"  and 
capitalize  the  first  word  immediately 
following  each  deleted  phrase  in  the 
following  places: 

(a)  Section  155.205(a)r 

(b)  Section  155.210(a); 

(c)  Section  155.215(a): 

(d)  Section  155.220(a): 

(e)  Section  155.225;  and 

(f)  Section  155.230(a). 

PART  1 57— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO  TANK 
VESSELS  CARRYING  OIL  IN  BULK 

97.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703, 
3703a  (note);  49  CFR  1.46.  Subparts  G,  H,  and 
I  are  also  issued  under  section  4115(b),  Pub. 
L  101-380,  104  Stat.  520;  Pub.  L.  104-55. 
109  Stat.  546. 

§  157.10a    [Amandad] 

98.  In  §  157.10a.  in  paragraph(a), 
remove  the  words  "Not  later  than  June 
1,  1981.  except  as  allowed  in  paragraph 
(b)  of  this  section,  an"  and  add,  in  their 
place,  the  word  "An";  remove  and 
reserve  paragraph  (b);  in  paragraph  (c). 
remove  the  words  "Not  later  than  June 
1, 1981.  an"  and  add,  in  their  place,  the 
word  "An";  in  paragraph  (d).  remove 
the  word  ",  (b).";  and  in  paragraph  (e). 
remove  the  word  ",  (b).". 

§157.12    [Antandad] 

99.  In  §  157.12.  remove  paragraphs  (d) 
and  (e). 

§157.100    [Amandad] 

100.  In  §  157.100(b),  remove  the 
words  "2100  Second  Street  SW., 
Washington,  DC  20593"  and  add.  in 
their  place,  the  words  "400  7th  Street, 
SW..  Washington,  DC  20590-0001". 

§157.200    [Amended] 

101.  In  §  157.200(b).  remove  the 
words  "2100  Second  St..  SW.. 
Washington,  DC  20593"  and  add.  in 
their  place,  the  words  "400  7th  Street. 
SW..  Washington,  EX:  20590-0001". 

§157.410    [Amended] 

102.  In  §  157.410  introductory  text, 
remove  the  words  "No  later  than  August 
5,  1995.  each"  and  add,  in  their  place, 
the  word  "Each". 


PART  160— PORTS  AND  WATERWAYS 
SAFETY-GENERAL 

103.  The  authority  citation  for  part 

160  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223, 1231;  49  CFR 

1.46. 

§160.109    [Amandad] 

104.  In  §  160.109(a)(1),  remove  the 
words  "as  those  terms  are  defined  in 
section  4417a  of  the  Revised  Statutes,  as 
amended  (46  U.S.C  391a)"  and  add.  in 
their  place,  the  words  "as  those  terms 
are  defined  in  46  U.S.C  2101". 

§16ai13    [Amandad] 

105.  In  §  160.113(a),  remove  the 
words  "may  prohibit  any  vessel  subject 
to  the  provisions  of  section  441 7a  of  the 
Revised  Statutes  (46  U.S.C.  391a)"  and 
add.  in  their  place,  the  words  "may 
prohibit  any  vessel,  subject  to  the 
provisions  of  chapter  37  of  Title  46.  U.S. 
Code.". 

§160.115    [Amandad] 

106.  In  §  160.115.  remove  the  words 
"46  U.S.C.  91"  and  add,  in  their  place, 
the  words  "46  U.S.C  App.  91". 

PART  16t— VESSEL  TRAFFIC 
MANAGEMENT 

107.  The  authority  citation  for  part 

161  continues  to  read  as  follows: 

Authority*  33  U.S.C  1231;  33  U.S.C  1223; 
49  CFR  1.46. 

§161.30    [Amandad] 

108.  In  §  161.30,  remove  the  number 
"606"  and  add,  in  its  place,  the  number 
"606.8". 

§161.40    [Amandad] 

109.  In  Table  161.40(c).  VTS 
BERWICK  BAY  REPORTING  POINTS, 
under  the  heading  "Latitude/longitude." 
remove  the  symbol  "-"  and  add.  in  its 
place,  the  symbol """,  in  each  entry. 

§161.45    [Amandad] 

110.  In  §  161.45(a).  remove  the 
numbers  "45-57'N."  and  "46-38.7'N." 
and  add.  in  their  place,  the  numbers 
"45°57'  N."  and  "46''38.7'N.". 

§161.55    [Amended] 

111.  In  §  161.55.  in  the  introductory 
text,  remove  the  numbers  "48-23'08"N., 
124-43'37"W.",  "48-23'30"N.,  124- 
44'12"W.",  and  "49-00'06"N..  122- 
45'18"W."  and  add.  in  their  place,  the 
numbers  "48''23'08"N..  124°43'37"W.". 
"48''23'30"N.,  124''44'12"W.",  and 
"49"'00'06"N.,  122''45'18"W.";  in 
paragraph  (b),  remove  the  numbers  "48- 
35'45"N.".  "48-23'30"N.",  "48- 
35'45"N..  124-47'30"W.",  "48-23'30"N., 
124-^8'37"W.",  and  "49-N."  and  add, 
in  their  place,  the  numbers 
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"48''35'45"N.".  "48''23'30"N.". 
"48'35'45"N..  124"47'30"W.", 
"48''23'30"N..  124'48'37"W.",  and 
"49"'N.*";  in  paragraph  (c),  remove  the 
numbers  "48-26'24"N..  122-45'12"W." 
and  "48-40'34"N..  122-42'44"W."  and 
add,  in  their  place,  the  numbers 
"48"26'24"N.,  122°45'12"W."  and 
"48»40'34"N.,  122''42'44"W.";  and 
redesignate  paragraphs  (b).  (c).  (d),  and 
(e)  as  paragraphs  (a),  (b),  (c),  and  (d). 

§161.60    [Amended] 

112.  In  §  161.60.  in  paragraph  (a), 
remove  the  numb)er  "146-30'  W.  and 
147-20'  W."  and  add,  in  its  place,  the 
number  "146''30'W.  and  147''20'W.":  in 
paragraph  (c)(1),  remove  the  number 
"61-N."  and  add,  in  its  place,  the 
number  "61°N.";  and  revise  paragraph 
(b)  to  read  as  follows: 

5 1 61 .60    Vessel  Traffic  Service  Prince 
William  Sound. 

»         •         •         •         • 

(b)  The  Valdez  Narrows  VTS  Special 
Area  consists  of  those  waters  of  Valdez 
Arm.  VaJdez  Narrows,  and  Port  Valdez 
northeast  of  a  line  bearing  307*  True 
from  Tongue  Point  at  61''02'06"N.. 
146''40'W.;  and  southwest  of  a  Une 
bearing  307°  True  from  Entrance  Island 
Light  at  ei-OS-Oe-'N..  146"'36'42"W. 


PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

113.  The  authority  citation  for  part 
162  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 
§162.105    [Amended] 

114.  In  §  162.105(a),  remove  the 
words  "Second  Coast  Guard  District" 
and  add,  in  their  place,  the  words 
"Eighth  Coast  Guard  District". 

§162.117    [Amended] 

115.  In  §  162.117(a).  remove  the 
numbers  "45-57'  N."  and  "46-38.7'  N." 
and  add.  in  their  place,  the  numbers 
"45''5"N."  and  "46''38.7'N.". 

§  162.205    [Amended] 

116.  In  §  162.205(b)(5).  remove  the 
words  "Commander.  12th  U.S.  Coast 
Guard  District"  and  add.  in  their  place, 
the  words  "Kstrict  Commander". 

§162.240    [Amended] 

117.  In  §  162.240(d),  remove  the 
words  "Captain  of  the  Port,  Southeast 
Alaska.  The  office  of  the  Captain  of  the 
Port,  Southeast  Alaska,  is  located  in 
Juneau,  Alaska"  and  add,  in  their  place, 
the  words  "Commanding  Officer, 
Marine  Safety  Office,  Juneau,  Alaska". 


PART  163— TOWING  OF  BARGES 

118.  Revise  the  authority  citation  for 
part  163  to  read  as  follows: 

Authority:  33  U.S.C  152,  2071;  49  CFR 
1.46(n). 

PART  164— NAVIGATION  SAFETY 
REGULATIONS 

119.  The  authority  citation  for  part 
164  continues  to  read  as  follows: 

Authority:  33  U.S.C  1223, 1231;  46  U.S.C 
2103,  3703;  49  CFR  1.46.  Sec.  164.13  also 
issued  under  46  U.S.C  8502.  Sec.  164.61  also 
issued  under  46  U.S.C  6101. 

§164.37    [Amended] 

120.  In  §  164.37(b).  remove  the  words 
"Section  5  of  the  Port  and  Tanker  Safety 
Act  of  1978  (46  U.S.C.  391a)"  and  add, 
in  their  place,  the  words  "  46  U.S.C. 
3708". 

§164.38    [Amended] 

121.  In  §  164.38,  revise  paragraphs  (b) 
introductory  text.  {b)(2),  and  (b)(3);  and 
remove  and  reserve  paragraph  (c)  to 
read  as  follows: 

§  164.38    Automatic  radar  plotting  aids 
(ARPA). 

(b)  An  Automatic  Radar  Plotting  Aid 
(ARPA)  that  complies  with  the  standard 
for  such  devices  adopted  by  the 
International  Maritime  Organization  in 
its  "Operational  Standards  for 
Automatic  Radar  Plotting  Aids" 
(Appendix  A),  and  that  has  both  audible 
and  visual  alarms,  must  be  installed  as 
follows: 

(1)'   *   • 

(2)  Each  tank  vessel  of  10,000  gross 
tons  or  more  operating  on  the  navigable 
waters  of  the  United  States  must  be 
equipped  with  an  ARPA. 

(3)  Each  self-propelled  vessel  of 
15,000  gross  tons  or  more  that  is  not  a 
tank  vessel,  and  is  not  carrying  oil  or 
hazardous  material  in  bulk  as  cargo  or 
in  residue  operating  on  the  navigable 
waters  of  the  United  States,  and  was 
constructed  before  September  1, 1984, 
must  be  equipped  with  an  ARPA,  except 
when  it  is  operating  on  the  Great  Lakes 
and  their  connecting  and  tributary 
waters. 


CONNEXION  WITH  ARPA 
PERFORMANCE  STANDARDS,  remove 
the  word  "CONNEXION"  and  add.  in  its 
place,  the  word  "CONNECTION". 

123.  Revise  §  164.40(a)  to  read  as 
follows: 


Devices  to  indicate  speed  and 


§  164.38  Appendix  A    [Amended] 

122.  In  Appendix  A  to  §  164.38.  in 
paragraph  3.9,  remove  the  word 
"Connexions"  and  add,  in  its  place,  the 
word  "Connections";  in  paragraph  3.9.1, 
remove  the  word  "connexion"  and  add, 
in  its  place,  the  word  "connection";  and 
in  the  xindesignated  heading  to  ANNEX 
1  to  APPENDIX  A—  DEFINITIONS  OF 
TERMS  TO  BE  USED  ONLY  IN 


§164.40 
distance. 

(a)  Each  vessel  required  to  be  fitted 
with  an  Automatic  Radar  Plotting  Aid 
(ARPA)  under  §  164.38  of  this  part  must 
be  fitted  with  a  device  to  indicate  speed 
and  distance  of  the  vessel  either  through 
the  water  or  over  the  ground. 
•        *        •         •         • 

§164.41    [Amended] 

124.  In  §  164.41(a)(1).  remove  the  last 
two  sentences  and  add,  in  their  place, 
the  words  "Each  receiver  installed  must 
be  labeled  with  the  information  required 
under  p>aragraph  (b)  of  this  section". 

PART  IBS-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

125.  The  authority  citation  for  part 
165  continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

§165.120    [Amended] 

126.  In  §  165.120,  in  paragraph  (a), 
remove  the  numbere  "42-33-10  North" 
and  "71-01-23  West"  and  add.  in  their 
place,  the  numbers  "42''33'10"N."  and 
"71°01'23"W.";  and  in  paragraph  rb)(4). 
remove  the  numbers  "42-23-09  North, 
71-01-31  West"  and  "42-23-05  North. 
71-01-31  West"  and  add,  in  their  place, 
the  numbers  "42»23'09"N., 
71»01'31"W."  and  "42''23'05"N.. 
71»01'31"W.". 

§165.121     [An>ended] 

127.  hi  §  165.121(a)(1).  remove  the 
numbers  "41-25N."  and  "71-23W."  and 
add,  in  their  place,  the  numbers 
"41''25'N."  and  "71'23'W.". 

§165.701    [Antended] 

128.  In  §  165.701(a).  remove  the 
number  "28-30.95N.  80-37.6W"  and 
add.  in  its  place,  the  number 
"28''30.95'N.,  80''37.6'W.". 

§165.713    [Amended] 

129.  In  §  165.713(a),  remove  the 
niunbers  "32»-47.2'N"  and  "78"- 
57.8'W"  and  add,  in  their  place,  the 
numbers  "32''47.2'N."  and  "78»57.8'W". 

130.  Revise  §  165.752(a)  to  read  as 
follows: 

§  165.752    Sparkman  Channel,  Tampa, 
Florida-regulated  navigation  area. 

(a)  A  regulated  navigation  area  is 
established  to  protect  vessels  from 
limited  water  depth  in  Sparkman 


UMI 


Federal  Register /Vol.  63,  No.  125 /Tuesday,  June  30,  1998/ Rules  and  Regulations 


35533 


Channel  caused  by  an  underwater  lines  connecting  the  following  points 

pipeline.  Tlie  regulated  navigation  area       (referenced  in  NAD  83): 
is  in  Sparkman  Channel  between  the 


Latitude 


Longitude 


Latitude 


Longitude 


2: 


27''56'20.5  "N  082*26'42.0"W 

27'55'32.0"N  „ 082«26'54.0"W 


to         27»56'19.3"N „ 82^6'37.5"W 

to         27''55'30.9"N 82^649.1  "W 


§165.805    [Amended] 

131.  In  §  165.805.  in  paragraphs  (a)(1) 
and  (a)(2),  remove  the  number  "30 
06'38"N,  93  17'34"W"  and  add,  in  its 
place,  the  number  "30''06'38"N., 
93''17'34"W.". 

{ 165.821     [Amended] 

132.  In  §  165.821,  in  paragraph  (b), 
remove  the  words  "(c)(i)  through  (iv)" 
and  add,  in  their  place,  the  words 
"(c)(1)  through  (4)";  and  in  paragraph 
(c),  redesignate  paragraphs  (i),  (ii),  (iii), 
and  (iv)  as  paragraphs  (1),  (2),  (3).  and 
(4). 

133.  Revise  §  165.1108(a)  to  read  as 
follows: 

f  165.1108    Sen  Diego  Bay,  Califomia. 

(a)  Location.  The  area  encompassed 
by  the  following  geographic  coordinates 
is  a  regulated  navigation  area: 

32°41'24.6"N  117''14'21.9"W 

32''41'34.2"N  117»13'58.5"W 

32*41'34.2'T^  117'13'37.2"W 

Thence  south  along  the  shorahne  to 

32''41'11.2"N  lir'13'31.3"W 

32'41'11.2"N     '  117"'13'58.5"W 

Thence  north  along  the  shoreline  to  the 
point  of  origin. 

Datiun:  NAD  1983. 


134.  In  §  165.1110  revise  paragraphs 
(a)(1)  and  (a)(2)  to  read  as  follows: 

§165.1110    Safety  Zone:  Los  Angeles 
Hart>or;  San  Pedro  Bay,  CA. 

(a)*   *   * 

(1)  Pier  400:  Those  waters  of  Los 
Angeles  Harbor  and  San  Pedro  Bay  in 
the  vicinity  of  Pier  400  as  defined  by  the 
lines  connecting  the  following 
coordinates. 

Latitude  Longitude 

33''44'29.06"N  118''14'17.25"W 

33''43'48.06"N  118''13'59.25"W 

33''43'03.50"N  118"14'11.72"W 

33"42'45.17"N  118"'15'04.78"W 

33"'43'00.00"N  118''15'29.90"W 

33''43'21.94"N  118''15'41.5l"W 

33''43'45.04"N  118''15'30.81"W 

33''43'58.55"N  118<'14'44.38"W 

33°44'03.70"N  118''14'26.65"W 


and  thence  to  the  point  of  origin.  All  co- 
ordinates use  Datum:  NAD  83. 

(2)  Shallow  Water  Habitat  Extension: 
Those  waters  of  Los  Angeles  Harbor  and 
San  Pedro  Bay  as  defined  by  the  lines 
connecting  the  following  coordinates. 
Latitude  Longitude 

33*42'32.10"N  118°15'0000"W 

33*42'49.84"N  118M5'41.51"W 

33*42'47.06"N  118''15'58.26"W 

33*42'24.99"N  118''15'23.59"W 

and  thence  to  the  point  of  origin.  All  co- 
ordinates use  Datum:  NAD  83. 


§165.1402    [AmendadI 

135-136.  In  §165. 1402(a),  remove  the 
number  "144.39'28.1"  E"  and  add,  in  its 
place,  the  number  "144"'39'28.1"  E.". 

§166.1703    [Amended] 

137.  In  §  165.1703(a).  remove  the 
numbers  "61.07-5  N"  and  "146.18  W" 
and  add,  in  their  place,  the  numbers 
"61''07'5"  N."  and  "146''18'  W." 

138.  In  §  165.1704.  in  paragraph  (a), 
remove  the  numbers  "146-30'  W.  and 
147-20'  W."  and  add,  in  their  place,  the 
numbers  "146"'30'  W.  and  147''20'  W."; 
and  revise  paragraph  (b)  to  read  as 
follows: 

§165.1704    Prince  Willtam  Sound.  Alaska- 
regulated  navigation  area. 


(b)  Within  the  regulated  navigation 
area  described  in  paragraph  (a)  of  this 
section.  §  161.60  of  this  chapter 
establishes  a  VTS  Special  Area  for  the 
waters  of  Valdez  Arm.  Valdez  Narrows, 
and  Port  Valdez  northeast  of  a  line 
bearing  307"  True  from  Tongue  Point  at 
61''02'06"  N.,  146°40'  W.;  and  southwest 
of  a  line  bearing  307"  True  from 
Entrance  Island  Light  at  61'05'06"  N., 
146"'36'42"  W. 
•         *•*_• 

139.  In  §  165.1705,  revise  paragraph 
(a)  to  read  as  follows: 

§  165.1705    Ketchilcan  Hart>or,  Ketchlluin, 
Alaska-safety  zone. 

(a)  That  portion  of  Ketchikan  Harbor, 
Ketchikan,  Alaska  enclosed  by  the 
following  boundary  lines  is  a  Safiety 
Zone:  A  line  from  Thomas  Basin 


Entrance  Light  "2",  latitude  55*20.3'  N.. 
longitude  131''38.5'  W.,  to  East  Channel 
Lighted  Buoy  "4A",  laUtude  55''20.4'  N.. 
longitude  131-38. 9'  W.,  to  Pennock 
Island  Reef  Lighted  Buoy  "PR",  latitude 
55''20.3'  N..  longitude  131''40'  W..  to 
Wreck  Lighted  Buoy  "WR6".  latitude 
55''20.7'  N.,  longitude  131''40.3'  W..  then 
following  a  line  bearing  064  degrees  true 
to  shore.  This  zone  is  effective  24  hours 
I>er  day  from  1  May  through  30 
September,  annually.  Annual  notices  of 
these  regulations  will  be  issued  in  Local 
Notices  to  Mariners. 


PART  174— STATE  NUMBERING  AND 
CASUALTY  REPORTINQ  SYSTEMS 

140.  The  authority  citation  for  pari 

174  continues  to  read  as  follows: 

Authority:  46  U.S.C  6101, 12302;  49  CPR 
1.46. 

§174.5    [Amended] 

141.  In  §  174.5,  remove  the  words  "in 
this  part,  46  U.S.C.  6102,  and  in  Chapter 
123  of  Title  46  U.S.  Code  relating  to 
numbering  and  casualty  reporting"  and 
add,  in  their  place,  the  words  "of  this 
part,  46  U.S.C.  6102.  and  46  U.S.C 
Chapter  123". 

142.  Revise  §  174.121  to  read  as 
follows: 

§  1 74. 1 21    Forwarding  of  casualty  or 
accident  reports. 

Within  30  days  of  the  receipt  of  a 
casualty  or  accident  report,  each  State 
that  has  an  approved  numbering  system 
must  forward  a  copy  of  that  report  to  the 
Commandant  (G-OCC),  U.S.  Coast 
Guard,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

PART  175— EQUIPMENT 
REQUIREMENTS 

143.  The  authority  citation  for  part  .- 

175  continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46. 
§175.17    [Amended] 

144.  In  §  175.17,  remove  paragraph  (e) 
and  redesignate  paragraph  (f)  as 
paragraph  (e). 
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§175.101    [Amended] 

145.  In  §  175.101.  remove  the 
designator  for  paragraph  (a)  and  remove 
the  words  ",  after  31  December  1980,". 

§175.135    [Amended] 

146.  In  §  175.135,  remove  paragraph 
(a)  and  remove  the  designator  for 
paragraph  (b). 

PART  181— MANUFACTURER 
REQUIREMENTS 

147.  The  authority  citation  for  part 
181  continues  to  read  as  follows: 

^    Authority:  46  U.S.C.  4302  and  4310;  49 
CFR  1.46. 

148.  Revise  §  181.21(a)  to  read  as 
follows: 

§  181.21     Purpose,  applicability  and 
effective  dates. 

(a)  This  subpart  prescribes  the 
requirements  for  identification  of  boats 
to  which  46  U.S.C.  4301  applies. 


PART  183— BOATS  AND  ASSOCIATED 
EQUIPMENT 

149.  The  authority  citation  for  part 
183  continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46. 

Subpart  N — [Removed  and  Reserved] 

150.  Remove  and  reserve  subpart  N. 

Dated:  June  19, 1998. 
Joseph  ).  Angelo, 

Director  of  Standards,  Acting  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
IFR  Doc.  98-17268  Filed  6-29-98;  8:45  am) 

BILUNG  CODE  4910-1$-U 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD08-9a-035] 

RIN2115-^E46 

Special  Local  Regulations;  City  of 
Pittsburgh  Independence  Eve 
Celebration  Allegheny  River  Mile  0.0- 
0.5.  Monongehela  River  Mile  0.0-0.2 
and  Ohio  River  Mile  0.0-0.9 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  implements  the 
special  local  regulations  of  33  CFR 
100.201,  "Annual  marine  events  within 
the  Second  Coast  Guard  District",  Table 
One,  number  15,  listed  as  "City  of 
Pittsburgh  Independence  Eve 


Celebration."  In  1996,  the  Second  Coast 
Guard  District  was  disestablished,  and 
the  Eighth  District  boundaries  were 
expanded  to  include  the  prior  Second 
District  area  of  responsibility.  The  Eight 
District  Commander  now  exercises 
authority  over  the  combined 
geographical  region.  61  PR  29958  (June 
13,  1996).  This  event  will  be  held  on 
July  4, 1998  at  Pittsburgh,  Pennsylvania. 
ImplementaUon  of  §  33  CFR  100.201 
(Table  One,  15)  is  necessary  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

DATES:  33  CFR  100.201  (Table  One.  15) 
is  effective  from  7  p.m.  imtiri2  p.m.  on 
July  4. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
T.J.  Ferring,  Marine  Safety  Office, 
Pittsburgh.  PA.  Tel:(412)  644-5808. 
SUPPLEMENTARY  INFORMATION:  The  Qty 
of  Pittsbiu^  Independence  Eve 
Celebration  is  an  annual  river  festival 
sponsored  by  Citiparks.  These  special 
local  regulations  permit  the  Coast  Guard 
to  control  vessel  traffic  in  order  to 
ensure  the  safety  of  spectators  and 
participants.  Spectators  will  be  able  to 
view  the  event  from  areas  designated  by 
the  sponsor.  Non-participating  vessels 
will  be  able  to  transit  the  area  during 
breaks  between  scheduled  events. 

Dated:  June  11.  1998. 
A.L.  Gerfin,  Jr.. 

Captain,  U.S.  Coast  Guard,  Commander.  8th 
Coast  Guard  Dist.  Acting. 
IFR  Doc.  98-17368  Filed  6-29-98;  8:45  am) 

BILLINQ  CODE  4910-1$-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  165 

[CGD01-98-070] 

RIN2115-1AA97 

Safety  Zone:  Independence  Day 
Celebration  Fireworks,  Wards  Island, 
East  River,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Independence  Day  Celebration 
fireworks  program  located  on  Wards 
Island,  East  River,  New  York.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  dtuing 
the  event.  This  action  is  intended  to 
restrict  vessel  traffic  in  a  portion  of  the 
East  River,  New  York. 
DATES:  This  rule  is  effective  from  8:45 
p.m.  until  10:15  p.m.  on  Wednesday, 
July  1. 1998. 


ADDRESSES:  Docimients  as  indicated  in 

this  preamble  are  available  for 

inspection  or  copying  at  Coast  Guard 

Activities  New  York,  212  Coast  Guard 

Drive,  room  205,  Staten  Island,  New 

York  10305,  between  8  a.m.  and  3  p.m., 

Monday  through  Friday,  except  Federal 

hoUdays.  The  telephone  number  is  (718) 

354-4195. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (Junior  Grade)  A.  Kenneally. 

Waterways  Oversight  Branch,  Coast 

Guard  Activities  New  York,  at  (718) 

354-4195. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  fact  that  plans 
for  this  event  were  recently  finalized, 
there  was  insufficient  time  to  draft  and 
publish  an  NPRM.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
this  fireworks  display,  which  is 
intended  for  pubic  entertainment. 

Background  and  Purpose 

The  New  York  Power  Authority  has 
submitted  an  Application  for  Approval 
of  Marine  Event  to  hold  a  fireworks 
program  on  the  waters  of  the  East  River, 
at  Wards  Island,  New  York.  This 
regulation  establishes  a  safety  zone  in 
all  waters  of  the  East  River,  within  a  150 
yard  radius  of  the  land  shoot  at 
approximate  position  40''46'55.5"N 
073''55'33"W  (NAD  1983), 
approximately  200  yards  northeast  of 
the  Triboro  Bridge.  The  safety  zone  is  in 
effect  &t)m  8:30  p.m.  until  10  p.m.  on 
Wednesday,  July  1, 1998.  The  safety 
zone  prevents  vessels  from  transiting 
this  portion  of  the  East  River,  and  it  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  shore  in  the  area. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979).  The 
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Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the  " 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
marine  traffic  will  still  be  able  to  transit 
through  the  East  River,  and  advance 
notifications  which  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
envirorunental  impact  of  this  final  rule 
and  concluded  that  under  Figiu^  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 


Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-[AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-070  to 
read  as  follows: 

§  165.T01-070    Safety  Zone:  Independence 
Day  Celebration  Fireworks,  Wards  Island, 
East  River,  New  York. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  the  East  River 
writhin  a  150  yard  radius  of  the  land 
shoot  at  Wards  Island,  New  York  in 
approximate  position  40°  46'  55.5"N 
073"  55'  33"W  (NAD  1983), 
approximately  200  yards  northeast  of 
the  Triboro  Bridge. 

(b)  Effective  period.  This  section  is 
effective  &x»m  8:45  p.m.  until  10:15  p.m. 
on  Wednesday,  July  1, 1998. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  persoimel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  )une  16,  1998. 

L.M.  Brooks, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York  Acting. 

(FR  Doc.  98-17369  Filed  6-29-98;  8:45  am) 

BILUNQ  CODE  4»10-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(OH103-2;  FRL-6116-91 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  a  final  rule  published  on 
March  30, 1998,  which  approved  sulfur 
dioxide  emission  limits  for  the  Sun  Oil 


Company  located  in  Lucas  County, 
Ohio. 

EFFECTIVE  DATE:  June  30,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano.  at  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  On  March 
30,  1998  (63  FR  15091),  EPA  approved 
the  Ohio  Envirorunental  Protection 
Agency's  December  9, 1996  request  to 
incorporate  site  specific  sulfur  dioxide 
emission  limits  for  the  Sun  Oil  facility 
located  in  Lucas  County,  Ohio  into  the 
Ohio  State  Implementation  Plan.  Two 
errors  were  made  in  codifying  EPA's 
approval.  Specifically,  EPA  intended  to 
delete  the  existing  references  to  this  Sun 
Oil  facihty  at  40  CFR  52.1881(a)(4)  and 
(8).  Unfortunately  the  references  to  this 
Sun  Oil  facility  were  not  removed  from 
§§  52.1881  (a)(4)  and  (8)  when  these 
paragraphs  were  pubUshed  beginning  at 
the  bottom  of  the  third  column  on  page 
15093  and  finishing  in  the  second 
column  on  page  15094.  An  additional 
error  identified  in  paragraph  (a)(4)  is 
that  Bergstrom  Paper  is  erroneously 
listed  twice  as  an  exception  to  EPA's 
approval  of  the  sulfur  dioxide  emission 
limits  for  Montgomery  County.  This 
technical  correction  removes  the  Sun 
Oil  references  at  40  CFR  52.1881(a)(4) 
and  (8)  and  the  duplicate  Bergstrom 
Paper  entry  at  paragraph(a)(4). 

Need  for  Correction 

The  failure  to  remove  references  to 
Sun  Oil  Company's  Lucas  County 
facility  from  §§  52.1881(a)(4)  and  (8) 
incorrectly  indicates  that  this  facility  is 
not  subject  to  the  requirements 
contained  in  these  paragraphs.  The 
deletion  of  the  duplicate  Bergstrom 
Paper  entry  will  clarify  the  Montgomery 
County  codification.  EPA  is  publishing 
this  action  to  correct  these  errors. 

Administrative  Procedure  Act 

This  action  will  be  elective 
immediately  upon  publication  in  the 
Federal  Register  pursuant  to  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d)(1)  and  (3)(APA)  for  good  cause. 
This  action  which  merely  corrects 
codification  errors  made  in  EPA's 
approval  of  a  sulfur  dioxide  emission 
limit  for  Sun  Oil's  Lucas  County  facility 
and  a  similar  typographical  error  is  too 
minor  to  be  of  interest  to  the  general 
pubUc.  Holding  a  public  comment 
period  on  this  action  is  unnecessary. 
The  thirty  day  delay  of  the  effective  date 
of  this  action  generally  required  by  the 
APA  is  unwarranted  in  that  it  does  not 
serve  the  public  interest  to 
unnecessarily  delay  the  effective  date  of 
tMs  action. 
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A.  Executive  Order  12866 

Under  Executive  Order  12866.  this 
action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  In  addition  this  action  does  not 
impose  annual  costs  of  $100  million  or 
more,  wrill  not  significantly  or  uniquely 
affect  small  governments,  and  is  not  a 
significant  Federal  intergovernmental 
mandate.  The  EPA  thus  has  no 
obligations  under  sections  202.  203,  204 
and  205  of  the  Unfunded  Mandates 
Reform  Act.  Moreover,  since  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  APA  or  any 
other  statute,  it  is  not  subject  to  sections 
603  or  604  of  the  Regulatory  Flexibility 
Act. 

B.  Children's  Health  Protection 

This  rule  is  not  subject  to  E.O.  13045. 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966,  generally  provides 
that  before  a  rule  may  take  affect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  June  30, 
1998.  The  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Sulfur  dioxide. 


Dated:  June  18.  1998. 
Gail  C  Ginsberg, 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  §  52.1881  of  part  52.  chapter 
I,  title  40  of  the  Code  of  Federal 
Regulations  published  at  63  FR15091 
March  30.  1998,  is  corrected  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  KK— Ohio 

2.  Section  52.1881  is  amended  by 
correcting  paragraphs  (a)(4)  and  (a)(8)  to 
read  as  follows: 

§  52.1881    Control  strategy:  Sulfur  dioxide. 

(a)  •  •  • 

(4)  Approval — EPA  approves  the 
sulfur  dioxide  emission  limits  for  the 
following  counties:  Adams  County 
(except  Dayton  Power  &  Light— Stuart), 
Allen  County  (except  Cairo  Chemical), 
Ashland  County,  Ashtabula  County, 
Athens  County.  Auglaize  County, 
Belmont  County,  Brown  County,  Carroll 
County,  Champaign  County,  Clark 
County.  Clermont  County,  (except 
Cincinnati  Gas  &  Electric— Beckjord), 
Clinton  County,  Columbiana  County, 
Coshocton  County  (except  Columbus  & 
Southern  Ohio  Electric — Conesville), 
Crawford  County.  Darke  County, 
Defiance  County,  Delaware  County,  Erie 
County,  Fairfield  County,  Fayette 
County,  Fulton  County,  GaUia  County, 
(except  Ohio  Valley  Electric  Company — 
Kyger  Creek  and  Ohio  Power— Gavin). 
Geauga  County,  Greene  County, 
Guernsey  County,  Hamilton  County, 
Hancock  County,  Hardin  County. 
Harrison  County,  Henry  County, 
Highland  County,  Hocking  County, 
Holmes  County,  Huron  County,  Jackson 
County,  Jefferson  County,  Knox  County, 
Lake  County  (except  Ohio  Rubber, 
Cleveland  Electric  Illuminating 
Company — Easdake,  and  Painesville 
Municipal  Boiler  #5),  Lawrence  County 
(except  Alhed  Chemical — South  Point), 
Licking  County,  Logan  County,  Lorain 
County  (except  Ohio  Edison — 
Edgewater,  Cleveland  Electric 
Illuminating  Company — Avon  Lake, 
U.S.  Steel— Lorain,  and  B.F.  Goodrich), 
Lucas  County  (except  Gulf  Oil 
Company,  Coulton  Chemical  Company, 
and  Phillips  Chemical  Company). 
Madison  County,  Marion  County, 
Medina  Coimty,  Meigs  County,  Mercer 
County,  Miami  County,  Moru-oe  County, 
Morgan  County,  Montgomery  County 
(except  Bergstrom  Paper  and  Miami 
Paper),  Morrow  County,  Muskingum 


County,  Noble  County,  Ottawa  County, 
Paulding  County,  Perry  County, 
Pickaway  County,  Pike  County  (except 
Portsmouth  Gaseous  Diffusion  Plant). 
Portage  County.  Preble  County,  Putnam 
County,  Richland  County.  Ross  County 
(except  Mead  Corporation).  Sandusky 
County  (except  Martin  Marietta 
Chemicals),  Scioto  County,  Seneca 
County,  Shelby  County,  TnunbuU 
County,  Tuscarawas  County,  Union 
County,  Van  Wert  County,  Vinton 
County,  Warren  County,  Washington 
County  (except  Shell  Chemical 
Company),  Wayne  County,  Williams 
County,  Wood  County  (except  Libbey — 
Owens — Ford  Plants  Nos.  4  and  8  and 
No.  6),  and  Wyandot  County. 
•        •        •         *        • 

(8)  No  Action— EPA  is  neither 
approving  nor  disapproving  the 
emission  limitations  for  the  following 
counties  or  sources  pending  further 
review:  Adams  County  (Dayton  Power  & 
Light-Stuart),  Allen  County  (Cairo 
Chemical),  Butler  County,  Clermont 
Coimty  (Cincinnati  Gas  &  Electric — 
Beckjord),  Coshocton  County  (Columbus 
&  Southern  Ohio  Electric — Conesville), 
Cuyahoga  Coimty,  Franklin  County, 
Gallia  County  (Ohio  Valley  Electric 
Company — Kyger  Creek  and  Ohio 
Power — Gavin),  Lake  County  (Ohio 
Rubber.  Cleveland  Electric  Illuminating 
Company — Eastlake.  and  Painesville 
Municipal — Boiler  #5),  Lawrence 
Coimty  (Allied  Chemical— South  Point). 
Lorain  County  (Ohio  Edison — 
Edgewater  Plant.  Cleveland  Electric 
Illuminating  Company — Avon  Lake, 
U.S.  Steel— Lorain,  and  B.F.  Goodrich), 
.  Lucas  County  (Gulf  Oil  Company, 
Coulton  Chemical  Company,  and 
Phillips  Chemical  Company),  Mahoning 
County,  Montgomery  Coimty  (Bergstrom 
Paper  and  Miami  Paper),  Pike  County 
(Portsmouth  Gaseous  Diffusion  Plant), 
Stark  Coimty,  Washington  County  (Shell 
Chemical  Company),  and  Wood  County 
(Libbey — Owens — Ford  Plants  Nos.  4 
and  8  and  No.  6). 
*        •         »         •        • 

IFR  Doc.  98-17115  Filed  6-2»-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA45-1-7383,  FRL-6116-8] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans, 
Louisiana;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 
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action:  Correction. 


SUMMARY:  This  document  corrects  40 
CFR  part  52,  subpart  T — Louisiana, 
§52.970  Identification  of  Plan,  by 
removing  an  inadvertent  duplication  of 
paragraph  (c)(55). 

EFFECTIVE  DATE:  June  30,  1998. 

FOR  FURTHER  INFORMATION  CONTACTf  Mr. 
Paul  Scoggins,  Air  Planning  Section 
(6PI>-L).  EPA  Region  6,  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733, 
telephone  (214)665-7354  or  via  e-mail 
at  scoggins.paul@epamail.epa.gov. 
SUPPl^MENTARY  INFORMATION:  In  the 
current  40  CFR  part  52,  an  error  exists 
in  having  two  §  52.970  (c)(55) 
paragraphs.  This  action  corrects  this 
duplication. 

Administrative  Procedure  Act 

Under  Executive  Order  12866,  this 
action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  In  addition,  this  action  does  not 
impose  annual  cost  of  $100  million  or 
more,  will  not  significantly  or  uniquely 
affect  small  governments,  and  is  not  a 
significant  federal  intergovernmental 
mandate.  The  Agency  thus  has  no 
obligations  under  sections  202,  203,  204 
and  205  of  the  Unfunded  Mandates 
Reform  Act.  Moreover,  since  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  sections  603  or  604  of  the 
Regulatory  Flexibility  Act.  The  final 
rule  is  not  subject  to  Executive  Order 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  imder 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides  and  Volatile  organic  compoimds. 

Dated:  June  17,  1998. 
Gregg  A.  Cooke, 
Regional  Administrator,  Region  6. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


§52.970    [Corrected] 

2.  Section  52.970  is  corrected  by 
removing  the  first  paragraph  (c)(55). 

IFR  Doc.  98-17376  Filed  6-29-98;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapters  300  and  301 
RiN  3090-AG25 

Federal  Travel  Regulation;  General 
Guides  and  Temporary  Duty  (TDY) 
Travel  Allowances 

AGENCY:  Office  of  Government  wide 

Policy.  GSA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  a  final  rule  on  Federal 
Travel  Regulations  appearing  in  the 
Federal  Register  of  Wednesday,  April  1, 
1998  (63  FR  15950).  The  rule  added  a 
new  Chapter  300,  and  revised  Chapter 
301,  except  Appendixes  A  and  B. 
EFFECTIVE  DATE:  July  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Groat,  (202)  501-4318. 
SUPPLEMENTARY  INFORMATION:  In  rule 
document  98-7725  beginning  on  page 
15950  in  the  issue  of  Wednesday,  April 
1,  1998,  make  the  following  corrections: 

CHAPTER  300— GEIMERAL 


PART  300-2— HOW  TO  USE  THE  FTR 

1.  On  page  15951,  imder  the  table  of 
contents  in  column  two,  following  the 
Table  of  Contents  for  part  300-2, 
subpart  C,  add  an  authority  citation  to 
read  as  follows: 

Audiority:  5  U.S.C  5707;  5  U.S.C.  5738;  5 
U.S,C.  5741-5742;  20  U.S.C  905(a):  31  U.S.C 
1353;  40  U.S.C  486(c);  49  U.S.C  40118;  E.O. 
11609.  3  CFR,  1971-1975  Comp.,  p.  586." 

2.  On  page  15951,  in  lines  four  and 
seven  from  the  bottom  of  column  two, 
correct  the  words  "contractor-issued" 
and  "Contractor-provided"  to  read 
"Ck)vemment  contractor-issued"  and 
"government  contractor-provided". 

3.  On  page  15952,  correct  Unes  one 
and  two  of  column  one  to  read 
"Employee  with  a  disability  [also  see 
Special  needs] — ". 

4.  On  page  15952,  in  the  second 
column,  in  the  11th  Une  from  the  top, 
correct  the  word  "Territory"  to  read 
"Territories". 

5.  On  page  15953,  in  the  26th  line 
from  bottom  of  Colimfin  one,  correct  the 
word  "cannot"  to  read  "can". 

6.  One  page  15954,  in  colunrn  two, 
instruction  number  2  is  corrected  by 


adding  after  the  words  "41  CFR  chapter 
301  is  amended  by  "the  words"  revising 
the  chapter  heading;  creating  subchapter 
designations  A,  B,  C,  and  D;". 

7.  One  page  15955.  the  first  two  lines 
in  column  three  are  revised  to  read 
"PART  301-10— TRANSPORTATION 
EXPENSES". 

8.  On  page  15955,  in  the  19th  line 
from  the  bottom  of  column  three,  correct 
"(GTR(s]."  to  read  "(GTR{s))^ 

9.  On  page  15956,  in  the  17th  line 
from  the  top  of  column  two,  correct 
"POV"  to  read  "privately  owned 
automobile". 

10.  On  page  15956,  in  the  26th  line 
from  the  bottom  of  column  two,  correct 
"301-10-450"  to  read  "301-10.450". 

11.  On  page  15957,  in  the  15th  line 
from  the  top  of  coliunn  one,  correct 
paragraph  (b)  to  read  "(b)  Using  coach 
class  service,  unless  premium  class  or 
first-class  service  is  authorized;". 

12.  On  Page  15957,  in  the  ninth  line 
from  the  top  of  column  three,  correct 
"10.115"  to  read  "10.117". 

13.  On  page  15959,  in  Unes  13  and  14 
from  the  top  of  column  one,  remove  the 
words  "of  this  section". 

14.  On  page  15959,  in  line  24  from  the 
top  of  column  one.  correct  "U.S."  to 
read  "U.S.". 

15.  On  page  15959,  in  the  23rd  and 
24th  lines  from  the  bottom  of  column 
two,  remove  the  words  "of  this  part". 

16.-17.  On  page  15959,  in  lines  17 
and  18  from  the  bottom  of  colimin  three, 
correct  the  cite  "101-.37.403"  to  read 
"101-37.403"  and  the  words  "and  or" 
to  read  "and/or". 

18.  On  p«ge  15960,  the  word 
"allowance"  in  the  §  301-10.304  title  is 
corrected  to  read  "allowances". 

19.  On  page  15961,  in  column  one, 
remove  the  comma  in  the  26th  line  from 
the  top,  and  in  the  27th  line  from  the 
top,  add  a  comma  after  the  word 
"following". 

20.  On  page  15961,  in  the  28th  line 
from  the  top  of  column  two,  remove  the 
words  "designated  post  of  duty"  and 
add  the  words  "official  station"  in  its 
place. 

21.  On  page  15961,  in  the  24th  line 
from  the  bottom  of  column  two,  amend 
"§301.10.450"  to  read  "§301-10.450". 

22.  One  page  15962,  in  the  7th  line 
from  the  bottom  of  column  one,  revise 
the  words  "Where  you  obtain  lodging" 
to  read  "Your  TDY  location". 

23.  On  page  15963,  in  the  31st  line 
from  the  top  in  the  third  column,  correct 
the  word  "Reference"  to  read 
"reference". 

24.  On  page  15965,  in  the  26th  and 
27th  lines  from  the  top  in  the  third 
column,  remove  the  words  "But  not 
that"  and  correct  the  word  "when"  to 
"When". 
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25.  On  page  15965.  in  the  4th  line 
from  the  bottom,  in  column  two  of  the 
table,  amend  "Government  charge  card" 
to  read  "Government  contractor-issued 
charge  card". 

26.  One  page  15966,  in  the  31st  line 
from  the  top  of  column  one,  amend 
"301.13-3"  to  read  "301-13-3". 

27.  On  page  15967,  in  the  21st  line 
from  the  bottom  of  column  one,  remove 
the  symbol  "§  "  and  replace  it  with  the 
word  "part". 

28.  On  page  15967.  unbold  the  print 
in  the  17th  and  18th  lines  from  the  top 
of  column  two. 

29.  On  page  15968,  remove  the  word 
"C(c)ontractor-issued"  and  replace  it 
with  the  words  "Government 
contractor-issued"  where  it  appears  in 
the  sixth  line  from  the  bottom  of  column 
one,  the  eighth.  13th,  and  26th  lines 
from  the  top  of  column  two.  the  22nd 
line  from  the  top  of  column  three,  the 
second,  fifth,  and  eighth  lines  from  the 
top  of  the  second  column  of  the  table, 
and  the  second  line  from  the  top  of  the 
third  column  of  the  table,  respectively. 

30.  On  page  15968.  in  the  seventh  line 
from  the  bottom  of  coliunn  two.  remove 
the  word  "shall"  and  replace  it  with  the 
word  "will". 

31.  On  page  15968,  in  the  fourth  line 
from  the  top  of  column  three,  remove 
the  words  "of  your  travel  card"  and 
replace  them  wnth  the  words  "of  your 
Government  contractor-issued  travel 
card". 

32.  On  page  15968.  in  the  subpart  B 
heading,  amend  the  word  "common"  to 
read  "Common". 

33.  On  page  15968,  in  the  third  line 
from  the  top  of  column  three  of  the 
table,  remove  the  hyphen  from  the  word 
' '  circumstances ' ' . 

34.  On  page  15968.  in  the  fifth  line 
from  the  bottom  of  column  three,  correct 
the  words  "the  GTR"  to  read  "the 
recovered  GTR". 

35.  On  page  15969.  in  the  first  table, 
remove  the  words  "(C)  charge  card"  and 
"contractor-issued"  and  replace  them 
with  the  words  'Government 
contractor- issued  charge  card"  where 
they  appear  in  the  third  line  from  the 
bottom  of  column  one,  and  the  fourth 
and  fifth  lines  from  the  top  of  column 
two.  respectively. 

36-37.  On  page  15969.  in  the  second 
hne  from  the  bottom  of  column  two  in 
the  first  table  and  the  second  line  from 
the  bottom  of  column  one  in  the  second 
table,  remove  the  hyphen  from  the 
words  "particularly"  and  "transaction", 
respectively. 

38.  On  page  15970,  in  the  12th  line 
from  the  bottom  of  column  one.  remove 
the  word  "for"  and  replace  it  with  the 
word  "from". 


39.  On  page  15970.  in  the  18th  line 
from  the  top  of  column  three,  remove 
the  words  "You  must  submit  the  ticket 
coupons"  and  replace  them  with  the 
words  "You  must  submit  any  unused 
tickets,  coupons,  or  other  evidence  of 
refund". 

40.  On  page  15971,  in  the  12th  line 
from  the  bottom  of  column  three, 
remove  the  word  "Should"  and  replace 
it  with  the  word  "May". 

41.  On  page  15973,  in  the  16th  line 
from  the  bottom  of  column  one.  remove 
the  word  "A"  and  replace  it  with  the 
word  "An". 

42.  On  page  15974.  in  the  26th  line 
from  the  top  of  coliunn  two.  remove  the 
word  "signature"  and  replace  it  with  the 
word  "signatures". 

43.  On  page  15975.  in  the  seventh  line 
from  the  bottom  of  colunm  one,  remove 
the  word  "authorization"  and  replace  it 
with  the  word  "authorizations". 

44.  On  page  15976.  in  the  26th  line 
from  the  top  of  column  two.  add  a 
period  following  the  word  "advances". 

45.  On  page  15976,  in  the  27th  line 
from  the  bottom  of  column  three, 
remove  the  acronym  "POV"  and  replace 
it  with  "POVs". 

46.  On  page  15977.  in  the  sixth  line 
from  the  bottom  of  column  one,  remove 
the  word  "section"  and  replace  it  with 
the  symbol  "§". 

47.  On  page  15977,  in  the  15th  line 
from  the  bottom  of  column  one,  and  the 
18th  and  31st  lines  from  the  top  of 
column  three,  remove  the  words 
"contractor  issued"  and  "contractor- 
issued"  and  replace  them  with  words 
"Government  contractor-issued", 
respectively. 

48.  On  page  15978,  in  the  24th  line 
from  the  bottom  of  column  one.  remove 
the  "0". 

49.  On  page  15978.  in  the  23rd  line 
from  the  top  of  column  two.  remove  the 
word  "and". 

50.  On  page  15978.  in  the  25th  line 
from  the  top  of  colunm  two  and  the 
eighth  line  from  the  bottom  of  column 
three,  remove  the  word  "contractor- 
issued"  and  replace  it  with  the  words 
"Goveriunent  contractor-issued", 
respectively. 

51.  On  page  15978.  in  the  15th  line 
horn  the  top  of  column  three,  remove 
the  "period"  and  replace  it  with  a  semi- 
colon. 

52.  On  page  15979.  in  the  tenth  line 
from  the  top  of  column  one,  remove  the 
word  "contractor-issued"  and  replace  it 
with  the  words  "Government 
contractor-  issued  ". 

53.  On  page  15979.  in  the  14th  line 
from  the  bottom  of  column  two.  remove 
the  words  "of  this  subpart". 

54.  On  page  15979.  in  the  ninth  line 
from  the  bottom  of  column  two  and  the 


19th  line  from  the  top  of  column  three, 
remove  the  words  "non  Federal"  and 
"non-federal"  and  replace  them  with 
the  word  "non-Federal". 

55.  On  page  15980.  in  the  25th  line 
from  the  bottom  of  coliunn  one,  remove 
the  word  "pre  -employment"  and 
replace  it  with  the  word"pre- 
employment". 

56.  On  page  15980.  in  the  tenth  line 
bom  the  top  of  column  two,  remove  the 
words  "contract  issued"  and  replace 
them  with  the  word  "contractor- 
issued". 

57.  On  page  15980.  in  the  11th  line 
from  the  bottom  of  column  two,  and 
lines  six  through  eight  from  the  top  of 
column  three,  remove  the  words  "he  or 
she"  and  "himself  or  herself'  and 
replace  them  with  the  words  "he/she" 
and  "himself/herself,  respectively. 

58.  On  page  15980.  in  the  16th  line 
from  the  bottom  of  column  three, 
remove  the  numeral  "1". 

59.  On  page  15981,  in  the  23rd  line 
from  the  top  of  column  one.  remove  the 
words  "contract  issued"  and  replace 
them  with  the  word  "contractor- 
issued". 

60.  On  page  15981.  in  Appendix  C  to 
chapter  301  remove  the  word  "City",  in 
column  one  and  insert  it  after  the  phrase 
"State,  Zip"  on  the  same  line. 

61.  On  page  15981.  in  the  first  table, 
second  column,  correct  the  phrase  "his 
or  her"  to  read  "his/her"  and  in  the 
second  table,  second  column,  correct 
the  phrase  "he  or  she"  to  read,  "he/she" 
both  times  it  appears. 

62.  On  page  15981,  in  the  tenth  line 
frt)m  the  bottom  of  column  three  of 
Appendix  C.  remove  the  words  "within 
noncontiguous"  and  replace  them  with 
the  words  "outside  the  continental". 

63.  On  page  15981,  in  the  11th  line 
from  the  bottom  of  column  three  of 
Apf>endix  C,  remove  the  word 
"Continental"  and  replace  it  with  the 
word  "continental". 

64.  On  page  15982,  in  the  third 
colunm  of  the  second  table,  remove  the 
acronym  "FOC"  and  replace  it  with 
"POV". 

65.  On  page  15983.  in  the  seventh  line 
from  the  top,  remove  the  word  "Note" 
and  replace  it  with  the  words  "Note  to 
Appendix  C". 

66.  On  page  15983,  insert  a  new  11th 
line  from  the  bottom  of  column  one  to 
read  "EFT:  Electronic  Funds  Transfer". 

67.  On  page  15983,  insert  a  new  17th 
and  18th  line  from  the  bottom  of 
column  two  to  read  "ID:  Identification" 
and  "IDL:  International  Date  Line", 
respectively. 

68.  On  page  15983.  insert  a  new  14th 
line  from  the  bottom  of  column  two  to 
read  "JTR:  Joint  Travel  Regulation". 
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69.  On  page  15983.  insert  a  new  16th 
line  from  the  bottom  of  column  three  to 
read  "SSN:  Social  Security  Number". 

70.  On  page  15983,  in  line  12  from  the 
bottom  of  column  three,  remove  the 
word  "System"  and  replace  it  with 
"Services/System". 

Dated:  )une  23. 1998. 

Peggy  Wood, 

Deputy  Director,  Travel  and  Transportation, 
Management  Policy  Division. 

(FR  Doc.  98-17107  Filed  6-29-98;  8:45am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  61 
[DA  98-014] 

Electronic  Tariff  Rling  System 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopted  a 
Report  and  Order  which  requires  that 
incumbent  local  exchange  carriers 
(LECs)  use  the  Common  Carrier 
Bureau's  (Bureau]  Electronic  Tariff 
Filing  System  (ETFS)  to  officially  file 
tariffs  and  associated  documents.  The 
Order  amends  the  Commission's  t£uiff 
filing  rules  to  accommodate  mandatory 
electronic  filing.  This  Order  applies  the 
mandatory  electronic  filing  requirement 
to  incumbent  LECs  only.  However, 
ETFS  also  enables  interested  parties  to 
access  and  download  these  documents 
over  the  Internet,  and  to  file  petitions  to 
reject,  or  suspend  and  investigate  tariff 
filings  electronically. 
EFFECTIVE  DATE:  July  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Mitchell  or  Ceneva  S.  Butler, 
Competitive  Pricing  Division,  Conunon 
Carrier  Bureau,  (202)  418-1520. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  on  May  28,  1998,  and  released 
on  May  28,  1998.  The  full  text  of  the 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  Commission's  Public  Reference 
Room,  Room  239,  1919  M  Street  N.W.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  be  purchased  from  the 
Commission's  duplicaiion  contractor. 
International  Transcription  Services  Inc. 
(ITS),  (202)  857  3800,  1231  20th  Street. 
N.W.,  Washington,  DC  20036. 

1.  The  amended  rules  also  provide 
that  the  official  filing  date  is  the  date  on 
which  the  document  is  received  by 
ETFS.  The  date  of  receipt  shall  be 
determined  by  the  time  of  the  end  of  the 


electronic  transmission  with  5:30  pm 
Eastern  Time  as  the  cut-off  time  for 
filings.  Thus,  if  the  transmission  of  a 
filing  ends  after  5:30  pm  Eastern  Time 
on  a  business  day,  the  official  filing  date 
will  be  the  next  business  day.  If  the  time 
of  termination  of  the  filing  is  on  a  day 
that  is  not  a  business  day,  such  as,  a 
weekend  or  hoUday,  the  official  filing 
date  will  be  the  next  business  day.  ETFS 
automatically  establishes  the  date  of 
filing  in  accordance  with  these 
requirements.  Parties  filing 
electronically  must  request  and  receive 
a  receipt  at  the  end  of  each  filing  session 
in  order  to  complete  the  transmission. 
The  receipt,  which  will  be  received  at 
the  filer's  computer,  will  provide  details 
of  the  filing  session,  including  the 
official  receipt  date  and  time,  and  will 
serve  as  the  filing  party's  official 
documentation  that  the  filing  was 
received  by  the  Commission.  The 
Commission  requires  that  all  incumbent 
LECs  file  all  of  their  tariff  base 
documents  electronically  within  the 
first  five  business  days  of  )uly,  1998. 
Notunajor  rules,  such  as  implementation 
of  electronic  tariff  filing,  and  rules 
implementing  the  Telecommunications 
Act  of  1996  can  go  into  effect  as 
determined  by  the  agency  as  long  as 
Contract  With  America  Advancement 
Act  (CWAAA)  and  required  abstracts 
have  been  filed  with  Congress.  ETFS  has 
met  these  requirements,  therefore  the 
waiting  period  for  Federal  Register 
printing  is  not  required. 

2.  Access  to  ETFS  is  via  the  Common 
Carrier  Bureau's  web  page:  <http:// 
www.fcc.gov/ccb>,  for  the  incumbent 
LECs  and  other  interested  parties. 
Access  to  the  web  page  is  through  an 
Internet  Service  Provider  (ISP)  with 
software  that  includes  a  browser 
program,  preferably  Netscape  3.0  or 
later  versions.  To  view  documents  in 
ETFS  effectively,  a  user  must  have 
Adobe  Acrobat  plug-in  for  browser 
software.  An  ETFS  user's  manual  is 
available  for  viewing  or  downloading,  as 
well  as,  in  paper  form  from  the 
Commission's  commercial  copy 
contractor,  ITS.  A  computer  terminal  is 
available  in  the  Commission's  Public 
Reference  Room,  Room  239,  1919  M 
Street  NW,  Washington,  DC,  for 
accessing  ETFS.  The  Commission  has 
established  an  e-mail  address 
(etfs@fcc.gov)  and  an  information  line 
(202)  418-7700,  for  questions  and 
comments.  Bureau,  202-418-1520. 

Paperwork  Reduction  Act: 

The  Federal  Communications 
Commission  received  Office  of 
Management  and  Budget  approval  for 
the  following  public  information 
collection  pursuant  to  the  Paperwork 


Reduction  Act  of  1995,  Public  Law  104- 
13.  An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  vtdid 
control  number. 

0MB  Control  No.:  3060-0745. 

Expiration  Date:  12/31/2000. 

Title:  Implementation  of  the  Local 
Exchange  Carrier  Tariff  Streamlining 
Provisions  in  the  Telecommunications 
Act  of  1996— CC  Docket  No.  96-187. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit  entities. 

Estimated  Annual  Burden:  1400 
respondents;  .33  hours  per  response 
(avg.);  462  total  annual  burden  hours 
(estimates  for  electronic  filing  only). 

Estimated  Annual  Reporting  and 
RecordKeeping  Cost  Burden:  $170,000. 

Frequency  of  Response:  On  occasion. 

Description:  In  the  Tariff  Streamlining 
Report  and  Order,  the  Commission 
adopted  regulations  implementing  the 
tariff  streamlining  provisions  of  the 
Telecommunications  Act  of  1996.  The 
Conunission  determined,  inter  alia,  that 
it  would  establish  a  program  of 
mandatory  electronic  filing  of  tariffs  and 
associated  documents  by  incumbent 
local  exchange  carriers  (LECs).  The 
Commission  delegated  authority  to  the 
Chief,  Common  Carrier  Bureau  (Bureau), 
to  establish  this  program.  This  Order 
amends  rules  to  accommodate  the 
Commission's  Electronic  Tariff  Filing 
System  (ETFS).  Incumbent  LECs  must 
use  the  Bureau's  ETFS  to  officially  file 
tariffs  and  associated  documents 
beginning  July  1,  1998.  Other  parties 
may  also  file  documents  using  ETFS, 
such  as  petitions  to  reject,  or  suspend 
and  investigate  tariff  filings  beginning 
July  1, 1998.  Obligation  to  respond: 
Mandatory. 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Ordering  Clause 

Accordingly,  It  Is  Ordered,  pursuant 
to  sections  1.  4(i),  10,  201-205,  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i),  160, 
201-205,  and  the  authority  delegated 
pursuant  to  sections  0.91  and  0.291  of 
the  Commission's  rules,  47  CFR  0.91, 
0.291,  and  paragraph  48  of  the  Tariff 
Streamlining  Order,  12  FCC  Red  2170. 
page  2195  (1997),  part  61  of  the 
Commission's  rules  is  amended  as  set 
forth  in  the  rule  changes. 
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It  Is  Further  Ordered  that  these  rules 
shall  become  effective  July  1, 1998. 

List  of  Subjects  in  47  CFR  Part  61 

Tariffs. 
Federal  Communications  Commission. 
Patrick  ).  Donovan, 

Deputy  Chief,  Competitive  Pricing  Division, 
Common  Carrier  Bureau. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble  part  61  of  Title  47  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Section  1,  4(i).  4(j),  201-205, 
and  403  of  the  Communications  Act  of  1934, 
as  amended;  47  IJ.S.C  151, 154(i).  154(j). 
201-205,  and  403,  unless  othOTwise  noted. 

2.  Add  new  §§  61.13  through  61.17 
and  a  new  undesignated  center  heading 
after  the  heading  "GENERAL  RULES"  to 
read  as  follows: 

Rules  fur  Qoctrenic  Filing 

Sec.  61.13     Scope. 

Method  of  filing  publications. 
Letters  of  transmittal  and  cover 


Sec.  61.14 
Sec.  61.15 
letters. 
Sea  61.16 
Sec  81.17 


Base  documents. 

Method  of  filing  applications  for 


special  permission. 

Rules  for  Electronic  Filing 

§61.13    Scope. 

(a)  This  applies  to  all  tariff 
publications  of  carriers  required  to  file 
tariff  pubhcations  electronically,  and 
any  tariff  pubUcation  that  a  carrier 
chooses  to  file  electronically. 

(b)  All  incumbent  local  exchange 
carriers  are  required  to  file  tariff 
publications  electronically. 

(c)  All  tariff  publications  shall  be  filed 
in  a  maimer  that  is  compatible  and 
consistent  with  the  technical 
requirements  of  the  Electronic  Tariff 
Filing  System. 

§  61 .1 4    Mettiod  of  filing  publications. 

(a)  Publications  filed  electronically 
must  be  addressed  to  "Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554."  The  Electronic 
Tariff  Filing  System  will  accept  filings 
24  hours  a  day,  seven  days  a  week.  The 
official  filing  date  of  a  publication 
received  by  the  Electronic  Tariff  Filing 
System  will  be  determined  by  the  date 
and  time  the  transmission  ends.  If  the 
transmission  ends  after  the  close  of  a 
business  day,  as  that  term  is  defined  in 
§  1.4(e)(2)  of  this  Chapter,  the  filing  will 
be  date  and  time  stamped  as  of  the 
opening  of  the  next  business  day. 

(b)  In  addition,  except  for  issuing 
carriers  filing  tariffing  fees 


electronically,  for  all  tariff  publications 
requiring  fees  as  set  forth  in  part  1 , 
subpart  G  of  this  chapter,  issuing 
carriers  must  submit  the  original  of  the 
transmittal  letter,  (without  attachments), 
FCC  Form  159,  and  the  appropriate  fee 
to  the  Mellon  Bank,  Pittsburgh,  PA,  at 
the  address  set  forth  in  §  1.1105  of  this 
chapter.  Issuing  carriers  submitting 
tariff  fees  electronically  should  submit  a 
copy  of  the  Form  159  and  the  original 
transmittal  letter  to  the  Secretary  of  the 
Commission  in  lieu  of  the  Mellon  Bank. 
The  Form  159  should  display  the 
Electronic  Audit  Code  in  the  box  in  the 
upper  left  hand  comer  marked 
"reserved".  Issuing  carriers  should 
submit  these  fee  materials  on  the  same 
day  as  the  transmission  in  paragraph  (a) 
of  this  section. 

(c)  Carriers  that  are  required  to  file 
pubhcations  electronically  may  not  file 
those  publications  on  paper  or  other 
media  imless  specifically  required  to  do 
so  by  the  Commission. 

(d)  Carriers  that  are  required  to  file 
publications  electronically  need  only 
transmit  one  set  of  files  to  the 
Commission.  No  other  copies  to  any 
other  party  are  required. 

(e)  Carriers  that  are  required  to  file 
publications  electronically  must 
continue  to  comply  with  the  format 
requirements  set  forth  in  part  61. 

§61.15    Letters  of  transmittal  and  cover 
letters. 

(a)  All  tariff  publications  filed  with 
the  Commission  electronically  must  be 
accompanied  by  a  letter  of  transmittal. 
All  letters  of  transmittal  must: 

(1)  Concisely  explain  the  nature  and 
purpose  of  the  filing; 

(2)  Specify  whether  supporting 
information  is  required  for  the  new  tariff 
or  tariff  revision,  and  specify  the 
Commission  rule  or  rules  governing  the 
supporting  information  requirements  for 
that  filing; 

(3)  Contain  a  statement  indicating  the 
date  and  method  of  filing  of  the  original 
of  the  transmittal  as  required  by 

§  61.14(b). 

(b)  Carriers  filing  tariffs  electronically 
pursuant  to  the  notice  requirements  of 
section  204(a)(3)  of  the  Commimications 
Act  shall  display  prominently,  in  the 
upper  right  hand  comer  of  the  letter  of 
transmittal,  a  statement  that  the  filing  is 
made  pursuant  to  that  section  and 
whether  the  tariff  is  filed  on  7  or  15 
days  notice. 

(c)  Any  carrier  filing  a  new  or  revised 
tariff  made  on  15  days'  notice  or  less 
shall  include  in  the  letter  of  transmittal 
the  name,  room  number,  street  address, 
telephone  number,  and  facsimile 
number  of  the  individual  designated  by 
the  filing  carrier  to  receive  personal  or 


facsimile  service  of  petitions  against  the 
filing  as  required  under  §  1.773(a)(4)  of 
this  chapter. 

(d)  The  letter  of  transmittal  must 
specifically  reference  by  number  any 
special  permission  necessary  to 
implement  the  tariff  pubUcation. 
Special  permission  must  be  granted 
prior  to  the  filing  of  the  tariff 
publication  and  may  not  be  requested  in 
the  transmittal  letter. 

(e)  The  letter  of  transmittal  must  be 
substantially  in  the  format  estabhshed 
in  §§  61.33(g)  and  61.33(h)(1). 

(f)  All  stibmissions  of  documents 
other  than  a  new  tariff  or  revisions  to  an 
existing  tariff,  such  as  Base  Documents 
or  Tariff  Review  Plans,  must  be 
accompanied  by  a  cover  letter  that 
concisely  explains  the  nature  and 
purpose  of  the  filing.  Publications 
submitted  under  this  paragraph  are  not 
required  to  submit  a  tariffing  fee. 

§61.18    Base  documents. 

(a)  The  Base  Document  is  a  complete 
tariff  which  incorporates  all  effective 
revisions,  as  of  the  last  day  of  the 
preceding  month.  The  Base  Document 
should  be  submitted  with  a  cover  letter 
as  specified  in  §  61.15(f)  of  this  part  and 
identified  as  the  Monthly  Updated  Base 
Document. 

(b)  Initially,  carriers  that  currently 
have  tariffs  on  file  with  the  commission 
must  file  a  Base  Document  within  five 
days  of  the  initiation  of  mandatory 
electronic  filing. 

(c)  Subsequently,  if  there  have  been 
revisions  that  became  effective  up  to 
and  including  the  last  day  of  the 
preceding  month,  a  new  Base  Document 
must  be  submitted  within  the  first  five 
business  days  of  the  current  month  that 
will  incorporate  those  revisions. 

§61.17    {Method  of  filing  applications  for 
special  permission. 

(a)  An  application  for  special 
permission  filed  electronically  must  be 
addressed  to  "Secretary,  Federal 
Communications  Commission, 
Washington,  IX!  20554."  The  Electronic 
Tariff  Fifing  System  will  accept  filings 
24  hours  a  day,  seven  days  a  week.  The 
official  filing  date  of  a  publication 
received  by  the  Electronic  Tariff  Filing 
System  will  be  determined  by  the  date 
and  time  the  transmission  ends.  If  the 
transmission  ends  after  the  close  of  a 
business  day,  as  that  term  is  defined  in 
§  1.4(e)(2)  of  this  chapter,  the  filing  will 
be  date  and  time  stamped  as  of  the 
opening  of  the  next  business  day. 

(b)  In  addition,  except  for  issuing 
carriers  filing  tariffing  fees 
electronically,  for  special  permission 
applications  requiring  fees  as  set  forth 
in  part  1,  subpart  G  of  this  chapter, 
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issuing  carriers  must  submit  the  original 
of  the  application  letter  (without 
attachments),  FCC  Form  159.  and  the 
appropriate  fee  to  the  Mellon  Bank, 
Pittsburgh.  PA.  at  the  address  set  forth 
in  §  1.1105  of  this  chapter.  Issuing 
carriers  submitting  tariffmg  fees 
electronically  should  submit  a  copy  of 
the  Form  159  and  the  original 
application  letter  to  the  Secretary  of  the 
Commission  in  lieu  of  the  Mellon  Bank. 
The  Form  159  should  display  the 
Electronic  Audit  Code  in  the  box  in  the 
upper  left  hand  comer  marked 
"reserved".  Issuing  carriers  should 
submit  these  fee  materials  on  the  same 
day  as  the  transmission  in  paragraph  (a) 
of  this  section. 

(c)  In  addition,  the  requirements  of 
§  61.153(c)  are  applicable,  except  the 
additional  copy  addressed  to  the  Chief. 
Tariff  and  Pricing  Analysis  Branch  is 
not  required. 

3.  Section  61.52  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  61.52    Form,  size,  type,  legibility,  etc. 

***** 

(c)  Incumbent  local  exchange  carriers 
shall  file  all  tariff  publications  and 
associated  documents,  such  as 
transmittal  letters,  requests  for  special 
permission,  and  supporting  information, 
electronically  in  accordance  with  the 
requirements  set  forth  in  §  61.13 
through  §61.17. 

[FR  Doc.  98-17410  Filed  6-29-98;  8:45  am) 

BILUNO  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic^nd  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  980225048-8059-02;  I.D. 
062398A] 

Pacific  Halibut  Fisheries;  Washington 
Sport  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  NMFS  announces  changes  to 
the  regulations  for  the  Area  2A  sport 
fishery  off  the  south  coast  of 
Washington.  A  subsection  of  the  south 
coast  of  Washington  area,  from  the 
Queets  River  south  to  47°00'00"  N.  lat.. 
and  east  of  124°40'00"  W.  long,  will  be 
open  7  days  per  week,  beginning  June 
26,  1998,  until  36,648  lb  (16.6  mt)  are 
estimated  to  have  been  taken,  after 
which  time  all  sport  fishing  for  halibut 


in  the  south  coast  of  Washington  area 
between  the  Queets  River  and 
Leadbetter  Point  will  be  closed.  The 
purpose  of  this  action  is  to  allow  halibut 
taken  as  bycatch  in  shallow-depth  sport 
fishing  trips  to  be  retained,  rather  than 
discarded. 

DATES:  Effective  June  25,  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
WiUiam  Stelle,  Jr.,  Regional 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way.  Seattle. 
WA  98115.  Information  relevant  to  this 
action  is  available  for  public  review 
during  business  hours  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier,  206-526-6120. 
SUPPLEMENTARY  INFORMATION:  The  Area 
2A  Catch  Sharing  Plan  for  Pacific 
halibut  off  Washington,  Oregon,  and 
California  is  implemented  in  the  aimual 
management  measures  for  the  Pacific 
halibut  fisheries  published  on  March  17, 
1998  (63  FR  13000).  In  accordance  with 
those  regulations,  the  sport  fishery  in 
the  area  from  Queets  River,  Washington, 
to  Leadbetter  Point,  Washington  opened 
on  May  1  and  has  continued  for  5  days 
per  week  (Sunday  through  Thursday) 
since  that  opening.  The  1998  subarea 
quota  for  this  fishery  is  36,648  lb  (16.1 
mt).  This  all-depth  sport  fishery  in  this 
area  is  scheduled  to  close  when  1,000  lb 
(0.45  mt)  are  projected  to  remain  in  the 
subarea  quota.  Immediately  following 
that  closure,  the  season  would  reopen  in 
the  shallow-depth  area  from  the  Queets 
River  (47»31'42"  N.  lat.)  south  to 
47°00'00"  N.  lat.  and  east  of  124''40'00" 
W.  long.,  and  continue  every  day  until 
the  full  36,648  lb  (16.1  mt)  subarea 
quota  is  estimated  to  have  been  taken. 
The  best  available  data  on  June  16, 
1998,  indicates  that  as  of  June  14,  1998, 
31,327  lb  (14.2  mt)  of  halibut  have  been 
taken  in  the  area  from  the  Queets  River 
south  to  Leadbetter  Point.  Washington. 
Catch  rate  attainment  for  this  subarea  is 
significantly  slower  than  it  has  been  in 
past  years,  lengthening  the  directed 
sport  season  over  past  season  durations. 
While  a  longer  than  usual  halibut 
season  has  been  beneficial  to  area  sport 
fishery  operations,  the  lengthened  5  day 
per  week  fishery  has  had  an 
unanticipated  impact  on  sport  fishing 
trips  directed  at  species  other  than 
halibut.  Because  the  halibut  fishery  is 
restricted  to  5  days  per  week,  halibut 
must  be  discarded  when  caught 
incidentally  on  fishing  trips  directed  at 
other  species  on  days  when  halibut  may 
not  be  landed  (Friday  and  Saturday).  A 
small  number  of  halibut  are  taken  from 
the  shallow  depth  area,  where  a 
significant  rockfish  sport  fishery  occurs. 
Allowing  halibut  landings  for  7  days  per 
week  from  this  area  will  eliminate 


unnecessary  discard  of  incidentally- 
caught  halibut.  Any  halibut  landed  from 
the  shallow-depth  fishery  on  a  Friday  or 
a  Saturday  will  count  against  the  all- 
depth  fishing  quota  of  35,648  lb  (16.1 
mt).  NMFS  has  determined,  in 
consultation  with  Washington 
Department  of  Fish  and  Wildlife 
(WDFW),  that  the  directed  halibut 
fishery  for  this  area  has  been  proceeding 
at  a  sufficiently  slow  rate  to  justify 
allowing  Friday  and  Saturday  halibut 
landings  from  the  shallow  depth  fishing 
trips  that  are  generally  directed  at 
species  other  than  halibut,  but  which 
may  catch  halibut  incidentally. 

Section  24  of  the  1998  Pacific  halibut 
regulations  provides  NMFS  with  the 
flexibility  to  make  certain  inseason 
management  changes  including,  among 
other  things,  modification  of  sport 
fishing  periods,  and  modification  of 
sport  fishery  days  per  calendar  week.  In 
consultation  with  WDFW,  the  Pacific 
Fishery  Management  Council,  and  the 
International  Pacific  Halibut 
Commission  (IPHC),  NMFS  has 
determined  that  the  remaining  quota  for 
this  area  is  sufficient  to  open  the 
shallow  depth  fishery  for  7  days  per 
week,  beginning  June  26, 1998.  The  all- 
depth  fishery  will  continue  as  originally 
specified  in  the  aimual  management 
measures,  until  35,648  lb  (16.6  mt)  are 
estimated  to  have  been  taken  from  the 
south  coast  of  Washington  area.  Once 
35,648  lb  (16.1  mt)  are  estimated  to  have 
been  taken,  the  shallow  depth  subarea 
within  the  south  coast  of  Washington 
area  (firom  the  Queets  River  south  to 
47''00'00"  N.  lat.  and  east  of  124»40'00" 
W.  long.)  will  remain  open  every  day 
until  36.648  lb  (16.6  mt)  are  estimated 
to  have  been  taken,  or  until  September 
30,  whichever  occurs  first. 

NMFS  Action 

For  the  reasons  stated  above.  NMFS 
announces  the  following  change  to  the 
1998  annual  management  measures  (63 
FR  13000,  March  17, 1998,  as  amended). 
For  the  Washington  south  coast  subarea, 
section  23(4)(C)(iii)(A)  is  amended  as 
follows: 

(iii)  In  the  area  between  the  Queets 
River,  WA  and  Leadbetter  Point,  WA 
(46''38'10"  N.  lat.),  the  quota  for 
lem dings  into  ports  in  this  area  is  36.648 
lb  (16.6  mt). 

(A)  The  fishing  season  that  began  on 
May  3  continues  5  days  a  week  (Sunday 
through  Thursday)  until  35.648  lb  (16.1) 
are  estimated  to  have  been  taken  and  the 
season  is  closed  by  the  Commission. 
Within  the  area  described  in  this 
section,  above,  the  area  from  the  Queets 
River  south  to  47''00'00"  N.  lat.  and  east 
of  124"'40'00"  W.  long,  is  open  7  days 
per  week,  and  continues  every  day  until 
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36,648  lb  (16.6  mt)  are  estimated  to  have 
been  taken  and  the  area  is  closed  by  the 
Commission,  or  until  September  30, 
whichever  occurs  first. 

Classification 

These  actions  eire  authorized  by  the 
regulations  implementing  the  Area  2A 
Catch  Sharing  Plan.  The  determination 
to  take  these  actions  is  based  on  the 
most  recent  data  available.  Because  of 
the  need  for  immediate  action  to 
implement  these  changes  to  limit 


unnecessary  halibut  discard,  and 
because  the  public  had  an  opportunity 
to  comment  on  NMFS'  authority  to 
make  inseason  changes  to  certain 
management  measures  when  those 
measures  would  further  the  objectives  of 
the  Catch  Sharing  Plan,  NMFS  has 
determined  that  good  cause  exists  for 
this  document  to  be  published  without 
affording  a  prior  opportunity  for  public 
comment  or  a  30-day  delayed 
effectiveness  period;  Public  comments 
will  be  received  for  a  period  of  15  days 


after  the  effectiveness  of  this  action. 
This  action  is  authorized  by  Section  24 
of  the  annual  management  measures  for 
Pacific  halibut  fisheries  published  on 
March  17.  1998  (63  PR  13000. 13008) 
and  has  been  determined  to  be  not 
significant  for  purposes  of  E.O.  12866. 

Dated:  June  24. 1998. 
Bruce  C  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries  National  Marine  Fisheries  Service. 
(FR  Doc.  9»-17342  Filed  &-25-98: 1:42pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


OFFICER  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 
RIN3206-A129 

Hazardous  Duty  Pay 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Officer  of  Personnel 
Management  is  issuing  a  proposed 
regulation  to  provide  an  8  percent 
hazard  pay  differential  for  General 
Schedule  employees  who  perform  work 
at  a  worksite  a  more  than  3900  meters 
(12,795  feet)  in  altitude,  provided  such 
employees  are  required  to  commute  to 
the  worksite  on  the  same  day  from  a 
substantially  lower  altitude  under 
circumstances  in  which  the  rapid 
change  in  altitude  may  result  in 
acclimation  problems. 
DATES:  Comments  must  be  received  on 
or  before  July  30, 1998. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31,  1300  E  Street  NW..  Washington, 
DC  20415,  FAX:  (202)  606-0824,  or 
email  at  payleave@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Kitchelt,  (202)  606-2858,  FAX: 
(202)  606-0824,  or  email  at 
payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Smithsonian  Institution  asked  the  Office 


of  Personnel  Management  (0PM)  to 
establish  a  10  percent  hazard  pay 
differential  for  General  Schedule 
employees  for  days  when  they  must 
perform  work  at  the  Smithsonian 
Astrophysical  Observatory  (SAO)  near 
the  4206  meter  (13,800  foot)  summit  of 
Mauna  Kea,  an  extinct  volcano  on  the 
Island  of  Hawaii.  The  Smithsonian 
Institution  states  that  suitable  housing  is 
available  only  near  sea  level  and  that 
SAO  employees  must  commute  back 
and  forth  from  their  homes  to  the  SAO 
worksite  each  workday.  The 
Smithsonian  Institution  submitted 
research  evidence  which  indicates  that 
work  at  high  altitudes  can  have  negative 
physiological  effects  such  as  impaired 
judgment,  increased  heart  rates,  and 
nausea,  especially  if  employees  have  not 
had  time  to  acclimate  to  the  lower 
atmospheric  pressure  and  oxygen  levels 
that  exist  at  a  high  altitude. 

After  discussions  with  the 
Smithsonian  Institution,  OPM  has 
agreed  to  propose  an  8  percent  hazard 
duty  pay  differential  for  work  at  such  a 
high  altitude.  The  reason  for  proposing 
a  lower  differential  rate  is  to  conform 
with  a  proposed  8  percent 
environmental  differential  rate  for 
prevailing  rate  (wage)  employees  who 
work  at  the  same  or  similar  high  altitude 
job  sites.  The  proposal  for  an  8  percent 
environmental  differential  will  be 
provided  to  the  Federal  Prevailing  Rate 
Advisory  Committee  for  its 
consideration. 

As  stated  in  5  U.S.C.  5545(d).  OPM  is 
responsible  for  establishing  schedules  of 
hazardous  duty  pay  differentials  for 
General  Schedule  employees.  This 
proposed  regulation  would  authorize  a 
new  hazard  pay  category  for  General 
Schedule  employees  who  must  work  at 
worksite  more  than  3900  meters  (12,795 
feet)  in  altitude,  provided  such 
employees  are  required  to  commute  to 
the  worksite  on  the  same  day  from  a 
substantially  lower  altitude  imder 
circumstances  in  which  the  rapid 


change  in  altitude  may  result  in 
acclimation  problems.  The 
establishment  of  this  new  category  for 
payment  of  hazardous  duty  pay  would 
not  relieve  an  agency  of  its 
responsibility  to  take  whatever 
measures  Eire  feasible  to  minimize  the 
harmful  effects  of  work  at  a  high 
altitude. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in  . 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Claims,  Government 
employees.  Wages. 

-Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

Accordingly,  OPM  is  proposing  to 
amend  subpart  I  of  part  550  of  title  5  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  I — Pay  for  Duty  Involving 
Physical  Hardship  or  Hazard 

1.  The  authority  for  subpart  I  of  part 
550  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5545(d),  5548(b). 

2.  Appendix  A  to  subpart  I  of  part  550 
is  amended  by  adding  a  new  category  to 
the  Schedule  of  Hazard  Pay  Differentials 
to  read  as  follows: 

Appendix  A — Schedule  of  Pay 
Differentials  Authorized  for  Hazardous 
Duty  Under  Subpart  I 


Hazard  Pay  Differential,  of  Part  550  Pay  Administration  (General) 


Duty 


Rate  of 
hazard  pay 

diflerential 
(percent) 


Effective  date 


Exposure  to  Physiological  Hazards: 


35544 


Federal  Register / Vol.  63.  No.  125/Tue8day,  June  30.  1998/Proposed  Rules 


Hazard  Pay  Differentiau  of  Part  550  Pay  Administration  (General)— Continued 


Duty 


Rateo< 

hazard  pay 

difterentia* 

ipetcant) 


Effective  date 


(6)  Wofldng  at  high  a/trtudes.  Performing  work  at  a  worVsite  more  than  3900  meters  (12,795  feet)  in  aJt»- 
tude,  provided  the  employee  is  required  to  commute  to  the  worksite  on  the  same  day  from  a  substan- 
tjalfy  lower  altitude  under  orcumstances  in  which  tfie  rapid  change  in  altitude  may  result  in  acclimation 

problems. 


[Date  of  effective- 
rwss  of  the  final 
rule). 


IFR  Doc.  9«-17318  Filed  6-29-96;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  52 
IFV-e8-327] 

Processed  Fruits  and  Vegetables 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnOM:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  regulations  governing 
inspection  and  certification  for 
processed  fruits,  vegetables,  and 
processed  products  made  from  them  by 
increasing  by  approximately  three  to 
seven  percent  fees  charged  for  the 
inspection  services.  These  revisions  are 
necessary  in  order  to  recover,  as  nearly 
as  practicable,  the  costs  of  performing 
inspection  services  under  the 
Agricultural  Marketing  Act  of  1946.  The 
fees  charged  to  persons  required  to  have 
inspections  on  imported  commodities  in 
accordance  with  the  Agricultural 
Marketing  Act  of  1937  would  also  be 
affected.  This  rule  would  also 
incorporate  miscellaneous  changes  to 
revise  a  citation  niunber  and  revise  a 
statement  in  a  footnote  in  regards  to 
sample  size. 

DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  July  30, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Conunents 
must  be  sent  in  duplicate  to  the  Office 
of  the  Branch  Chief,  Processed  Products 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  0709  South  Building, 
Washington,  DC  20090-6456. 
Comments  should  make  reference  to  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 


available  for  public  inspection  in  the 

above  office  during  regular  business 

hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  R.  Rodeheaver  at  the  above 

address  or  call  (202)  720-4693. 

SUPP1.EMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866,  and  has  not  been  reviewed 
by  the  Office  of  Maiiagement  and 
Budget.  Also,  pursuant  to  the 
requirements  set  forth  Ln  the  Regiilatory 
Flexibility  Act  (RFA).  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  smaD  entities.  Accordingly, 
the  required  analyses  are  set  forth 
below. 

AMS  regularly  reviews  its  user  fee 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  existing  fee 
schedule  will  .not  generate  sufficient 
revenues  to  cover  lot,  and  year  round 
and  less  than  year  round  inspection 
program  costs  while  maintaining  an 
adequate  reserve  balance  (four  months 
of  costs)  as  called  for  by  Agency  policy 
(AMS  Directive  408.1).  Current  revenue 
projection  for  work  in  regards  to  these 
inspection  programs  during  FY  1998  is 
$11.7  million  with  costs  projected  at 
$13.1  million  and  an  end-of-year  reserve 
balance  of  $3.9  million.  The  PPB  trust 
fund  reserve  balance  for  these  programs 
will  be  approximately  $0.5  miUion 
under  the  four-month  level  of 
approximately  $4.4  million,  which  is 
called  for  by  Agency  policy.  Further, 
PPB"^  cost  of  operating  the  user  fee 
financed  programs  are  expected  to 
increase  to  approximately  $13.5  million 
during  F*y  1999  and  to  approximately 
$13.9  million  in  FY  2000.  These  cost 
increases  will  result  from  inflationary 
increases  with  regard  to  current  PPB 
operations  and  services. 

The  Processed  Products  Branch  (PPB) 
estimates  that  without  a  fee  increase  the 
trust  fund  reserve  as  called  for  by 


Agency  policy  (four-months)  will 
significantly  decrease,  that  will  result  in 
an  operating  reserve  balance  of 
approximately  $3.0  million  in  FY  1999 
and  $2.6  million  in  FY  2000.  This 
relates  to  only  2.9  months  and  2.3 
months  of  operating  reserve  for  the 
respective  years. 

Employee  salaries  and  benefits  are 
major  program  costs  that  account  for 
approximately  85  percent  of  the  total 
operating  budget.  A  general  and  locality 
salary  increase  for  Federal  employees, 
ranging  from  2.30  to  7.11  percent 
depending  on  locality,  effective  January 

1997,  significantly  increased  program 
costs.  Another  locality  salary  increase 
ranging  from  2.30  to  7.27  percent 
depending  on  locality,  effective  January 

1998,  also  increased  program  costs. 
These  increases  have  increased  PPB's 
cost  of  operating  these  programs  by 
$400,000  per  year. 

The  proposed  fee  increase  of 
approximately  3  to  7  percent,  should 
result  in  an  estimated  $500,000  in 
additional  revenue  per  year  and  should 
enable  PPB  to  cover  its  costs  and  re- 
establish program  reserves  (current 
operating  reserves  are  being  maintained 
at  a  level  below  that  provided  for  \ty 
Agency  policy). 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
imduly  or  disproportionately  burdened. 
The  objective  of  the  proposed  rule  is  to 
increase  user  fee  revenue  generated 
under  the  lot  inspection  program,  and 
the  year  round  and  less  than  year  round 
inspection  programs  by  approximately 
$500,000  annually.  This  action  is 
authorized  under  the  AMA  of  1946  [see 
7  U.S.C.  1622(h)l  which  states  that  the 
Secretary  of  Agriculture  may  assess  and 
collect  "such  fees  as  will  be  reasonable 
and  as  nearly  as  may  be  to  cover  the 
costs  of  services  rendered  •   *   *". 

There  are  more  than  1239  users  of 
PPB's  lot,  and  less  than  year  round  and 
year  round  inspection  services 
(including  applicants  who  must  meet 
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import  requirements,'  inspections 
which  amount  to  under  2  percent  of  all 
lot  inspections  performed).  A  small 
portion  of  these  users  are  small  entities 
under  the  criteria  established  by  the 
Small  Business  Administration  (13  CFR 
121.601).  There  will  be  no  additional 
reporting,  recordkeeping,  or  other 
compliance  requirements  im(K>sed  upon 
small  entities  as  a  result  of  this 
proposed  rule.  PPB  has  not  identified 
any  other  federal  rules  which  may 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

Currently,  there  are  4  processed 
commodities  subject  to  8e  import 
regulations:  canned  ripe  olives,  dates, 
prunes,  and  processed  raisins.  A  current 
listing  of  the  regulated  commodities  can 
be  found  under  7  CFR  parts  944  and 
999. 

Inasmuch  as  the  inspection  services 
are  voluntary  (except  when  required  for 
imported  commodities),  and  since  the 
fees  charged  to  users  of  these  services 
vary  with  usage,  the  impact  on  all 
businesses,  including  small  entities,  is 
very  similar.  Further,  even  though  fees 
will  be  raised,  the  increase  is  small 
(three  to  seven  percent)  and  should  not 
significantly  affect  these  entities. 
Finally,  except  for  those  applicants  who 
are  required  to  obtain  inspections,  most 
of  these  businesses  are  typically  under 
no  obligation  to  use  these  inspection 
services,  and  therefore,  any  decision  to 
discontinue  the  use  of  the  services 
should  not  prevent  them  from  marketing 
their  products. 

Executive  Order  12988 

The  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  a  retroactive  effect  and  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Proposed  Action 

The  AMA  authorizes  official 
inspection,  grading  and  certification  for 
processed  fruits,  vegetables,  and 
processed  products  made  from  them. 
The  AMA  provides  that  reasonable  fees 
be  collected  from  the  users  of  the 


■  Section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7  U.S.C  601- 
604),  requires  that  whenever  the  Secretary  of 
Agriculture  issues  grade,  size,  quality  or  maturity 
regulatioiu  under  domestic  marketing  orders  for 
certain  commodities,  the  same  or  comparable 
regulations  on  imports  of  those  commodities  muat 
be  issued.  Import  regulations  apply  only  during 
those  periods  when  domestic  marketing  order 
regulations  are  in  effect 


services  to  rover,  as  nearly  as 
practicable,  the  costs  of  the  services 
rendered.  This  proposed  rule  will 
amend  the  schedule  for  fees  for 
inspection  services  rendered  to  the 
processed  fruit  and  vegetable  industry 
to  reflect  the  costs  necessary  to  operate 
the  program  and  incorporates 
miscellaneous  changes  to  revise  a 
citation  number  and  to  revise  a 
statement  in  a  footnote  in  regards  to 
sample  size. 

AMS  regularly  reviews  its  user  fee 
programs  to  determine  if  the  fees  are 
adequate.  While  PPB  continues  to 
search  for  opportunities  to  reduce  its 
costs,  the  existing  fee  schedule  will  not 
generate  sufficient  revenues  to  cover  lot, 
and  less  than  year  roiuid  and  year  roimd 
inspection  program  costs  while 
maintaining  an  adequate  reserve  balance 
(four  months  of  costs)  as  called  for  by 
Agency  policy  (AMS  Directive  408.1). 
The  current  revenue  projection  for  work 
in  regards  to  these  inspection  programs 
during  FY  1998  is  $11.7  million  with 
cost  projected  at  $13.1  million  and  an 
end-of-year  reserve  of  $3.9  million.  This 
will  result  in  a  decrease  of  PPB's  trust 
fund  balance  of  approximately  $0.5 
million  imder  the  four-month  level  ($4.4 
million)  called  for  by  Agency  policy. 
Further,  PPB's  cost  of  operating  these 
inspection  programs  is  expected  to 
increase  to  approximately  $13.5  miUion 
diuing  FY  1999  and  to  approximately 
$13.9  million  in  FY  2000.  resulting  in  a 
decrease  of  the  trust  fund  balance  to 
approximately  $3.0  in  FY  1999,  and  to 
approximately  $2.6  miUion  in  FY  2000. 
These  cost  increases  will  result  from 
inflationary  increases  with  regard  to 
c\irrent  PPB  operations  and  services. 

Employee  salaries  and  benefits  are 
major  program  costs  that  account  for 
approximately  85  percent  of  the  total 
operating  budget.  A  general  and  locality 
salary  increase  for  Federal  employees, 
ranging  from  2.30  to  7.11  percent 
depending  on  locality,  effective  January 
1997,  significantly  increased  program 
costs.  Another  general  and  locality 
salary  increase  ranging  from  2.30  to  7.27 
percent  depending  on  locality,  effective 
January  1998,  also  increased  program 
costs.  These  increases  will  increase 
PPB's  costs  of  operating  these 
inspection  programs  by  approximately 
$400,000  per  year.  Therefore,  the  salary 
increases  necessitate  additional  funding 
under  the  program.  This  proposed  fee 
increase  of  approximately  3  to  7  percent 
should  result  in  an  estimated  additional 
revenue  of  $500,000  per  year,  and 
should  enable  PPB  to  cover  the  costs  of 
doing  business  and  re-establish  program 
reserves  (current  operating  reserves  are 
at  a  level  below  that  provided  for  by 
Agency  policy).  In  order  to  reach  and 


maintain  a  four-month  reserve,  a  further 
increase  in  fees  may  be  likely  in  future 
years. 

Based  on  the  aforementioned  analysis 
of  increasing  program  costs,  AMS 
proposes  to  increase  the  fees  relating  to 
lot  inspection  service  and  the  fees  for 
less  than  year  round  and  year  round 
inspection  services.  For  inspection 
services  charged  under  §  52.42,  overtime 
and  holiday  work  would  continue  to  be 
charged  as  provided  in  that  section.  For 
inspection  services  charged  on  a 
contract  basis  under  §52.51  overtime 
work  would  also  continue  to  be  charged 
as  provided  in  that  section.  The 
following  fee  schedule  compares  current 
fees  and  charges  with  proposed  fees  and 
charges  for  processed  fruit  and  vegetable 
inspection  as  found  in  7  CFR  52.42- 
52.51.  Unless  otherwise  provided  for  by 
regulation  or  written  agreement  between 
the  applicant  and  the  Administrator,  the 
charges  in  the  schedule  of  fees  as  foimd 
in  §52.42  are: 
Current  $41. OO/hr. 
Proposed  $43. OO/hr. 

Charges  for  travel  and  other  expenses 
as  found  in  §  52.50  are: 
Current:  $41. OO/hr. 
Proposed:  $43. OO/hr. 

Qiarges  for  year-roimd  in-plant 
inspection  services  on  a  contract  basis 
as  found  in  §  52.51(c)  are: 

(Ij  For  inspector  assigned  on  a  year- 
roimd  basis: 
Current:  $34.00/hr. 
Proposed:  $35.00/hr. 

(2)  For  inspector  assigned  on  less  than 
a  year-round  basis:  Each  inspector 
Current:  $42.b0/hr. 
Proposed:  $45. OO/hr. 

Charges  for  less  than  year-roimd  in- 
plant  inspection  services  (four  or  more 
consecutive  40  hour  weeks)  on  a 
contract  basis  as  found  in  §  52.51(d)  are: 

(1)  Each  inspector: 
Current:  $42. OO/hr. 
Proposed:  $4 5. OO/hr. 

Also,  AMS  revises  §§  52.21  and  52.38 
(Table  II.  footnote  number  2).  of  7  CFR 
part  52  to  make  editorial  changes. 

In  §  52.21,  §  52.50  is  referenced  as 
providing  information  regarding  the 
purchase  of  additional  copies  of 
certificates.  This  should  be  revised  to 
read  §  52.49. 

In  §  52.38,  Table  II,  footnote  number 
2,  the  statement  that  describes  the 
sample  size  for  Group  3  containers  that 
weigh  over  10  pounds  is  omitted.  Table 
II,  footnote  number  2  is  revised  to 
include  the  sample  size  for  Group  3 
containers  that  are  over  10  pounds. 

List  of  Subiects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
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Fruits,  Reporting  and  recordkeeping 
requirements,  and  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  52  is  amended  to 
read  as  follows: 

PART  52— [AMENOEO] 

1.  The  authority  citation  for  i>art  52 
continues  to  read  as  follows: 

Authority:  7  U.S.Q  1621-1627. 

S  52.42    [AiTwnded] 

2.  In  S  52.42.  the  figure  "$4l.0O"  is 
revised  to  read  "$43.00". 

§52.50    [Anwn<}e<4 

3.  In  §  52.50,  the  figure  "$41.00"  is 
revised  to  read  "$43.00". 

$  52.51    [Amended] 

4.  In  §  52.51,  paragraph  (c)(1),  the 
figure  "$34.00"  is  revised  to  read 
"$35.00",  in  paragraph  (c)(2),  the  figure 
"$42.00"  is  revised  to  read  "$45.00", 
and  in  paragraph  (dKl).  the  figure 
"$42.00"  is  revised  to  read  "$45.00'^ 

§52.21     [AmwKtod] 

5.  In  §  52.21.  the  words  "§  52.50"  is 
revised  to  read  "§  52.49". 

§52.38    [Amwidwi] 

6.  In  §  52.38,  Table  11,  footnote 
number  2  is  revised  to  read  as  follows: 

'  When  a  standard  sample  size  is  not 
specified  in  the  U.S.  grade  standards,  the 
sample  units  for  the  various  container  size 
groups  are  as  follows:  Croups  1  and  2 — 1 
container  and  its  entire  contents.  Croup  3 
containers  up  to  10  pounds — 1  container  and 
its  entire  contents.  Group  3  containers  over 
10  pounds — approximately  three  pounds  of 
product.  When  determined  by  the  Inspector 
that  a  3-pound  sample  unit  is  inadequate,  a 
larger  sample  unit  or  1  or  more  containers 
and  their  entire  contents  may  be  substituted 
for  1  or  more  sample  units  of  3  (>ounds. 

Dated:  June  24,  1998. 
Robert  CKMMy, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(FR  Doc  98-17297  Filed  6-29-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-12] 

Proposed  Amendment  to  Class  E 
Airspace;  Danville,  VA 

AGENCY:  Federal  Aviation 

•Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Danville,  VA.  The  amendment  of  a 
Standard  Instniment  .Approach 
Procedure  (SLAP)  based  on  an 
Instrument  Landing  System  (ILS)  at 
Danville  Regional  Airport  has  made  this 
proposal  accessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(ACL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  July  30,  1998. 
AOCX^ESSES:  Send  comments  on  the 
proposal  in  tripUcata  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-12,  FAA  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Infl  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  FAA  Eastern  Region,  Federal 
Bxiilding.  #111,  John  F.  Kennedy 
Intwnatioaal  Airport,  Jamaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch.  AEA-520,  FAA 
Easten;  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica.  NY  11430 
FOfl  FURTHER  INFORMATION  CONTACT. 
Mr.  Frands  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AJEA-520 
FAA  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  New  York  11430; 
telephone:  (718)  553-4521. 
SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
prop>osal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 


received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  prof>osed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  Ught  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
sxmimahzing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7,  FAA 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport. 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiuv 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airsp>ace  area  at 
Danville,  VA.  The  ILS  RWY  2  SL'lP  has 
been  amended  for  the  Danville  Regional 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  ACL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10.  1997,  and  effective 
September  16.  1997.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  aHiect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
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impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  considejation  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854:  24  FR  9565,  3  CFR,  1959- 
1963Comp..p.  389. 

f71.1    [Amended] 

2.  the  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  dated 
September  10,  1997,  and  effective 
September  16,  1997,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAVAE5    DanviUe,  VA  [Revised] 

Danville  Regional  Airp>ort.  VA 

(Ut.  36*34'27"  N..  long.  79»20'07"  W.) 

That  ainptace  extending  upward  from  700 
feet  above  the  surface  within  an  11 -mile 
radius  of  Danville  Regional  Airport 

***** 

Issued  in  )amaica.  New  York,  on  )une  IS, 
1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  98-17359  Filed  6-30-98;  8:45  ami 
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DEPARTMEhfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-05] 

Proposed  Establishment  of  Class  E 
Airspace;  Tidioute,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at  Tidioute, 
PA.  A  VHF  Omni-Directional  Radio 
Range  (VOR)  Distance  Measuring 
Equipment  (DME) — A  Standard 
Instrument  Approach  Procedure  (SIAP), 
a  VOR/DME  RNAV  Runway  (RWY)  28 


SIAP.  a  VOR/DME  RNAV  RWY  10  SIAP, 
a  Global  Positioning  System  (GPS)  RWY 
29  SIAP.  and  a  GPS  RWY  10  SIAP  have 
been  developed  for  the  Rigrtona  Airport, 
Tidioute,  PA.  Additional  controlled 
airspace  extending  upward  &x)m  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SIAPs  and 
for  Instrument  FUght  Rules  (IFR) 
operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Conunents  must  be  received  on 
or  before  July  30,  1998. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-05,  FAA  Eastern  Region, 
Federal  Buildings,  #111.  John  F. 
Kennedy  Int'l  Airport.  Jamaica,  NY 
11430.  The  official  docket  may  be 
examined  in  the  Office  of  the  Regional 
Counsel,  AEA-7,  FAA  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  businesses 
hours  in  the  Airspace  Branch,  AEA-520, 
FAA  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch.  AEA-520, 
FAA  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parts  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-05".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 


All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
fwrsonnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  FAA 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  AGL  at  Tidioute, 
PA.  A  VOR/DME-A  SIAP,  a  VOR/DME 
RNAV  RWY  28.  a  VOR/DME  RNAV 
RWY  10,  a  GPS  RWY  28  SL\P,  and  a 
GPS  RWY  10  SIAP  have  been  developed 
for  Rigrtona  Airport.  Additional 
controlled  airspace  extending  upward 
&t)m  700  feet  AGL  is  needed  to 
accommodate  the  SIAPs  and  for  IFR 
operations  at  the  airport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
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regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  p>art  71  as 
follows: 

PART  71— {AMENDED] 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AudMvity:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  PR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amende^ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  dated 
September  10, 1997,  and  effective 
September  16, 1997,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEAPAE5    Tidioute.  PA  [N«w) 

Rigrtona  Airport,  PA 
(Lat  41*40'57''N..  long.  79*2ril'^). 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  Rigrtona  Airport  excluding  the  portions 
that  coincides  with  the  TitusviUe,  PA  and 
Corry,  PA,  Class  E  airspace  areas. 
*         •         •         *         * 

Issued  in  Jamaica,  New  York,  on  June  IS, 
1998. 
Frankiiii  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(PR  Doc  98-17360  Filed  6-2*-98;  8:45  ami 

BiLUNO  COOC  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicat  No.  98-AEA-06] 

Proposed  Estat)4ishment  of  Class  E 
Airspace;  Collegeville,  PA 

MEHCf:  Federal  Aviation 

Administration  (FAA),  EXDT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
establish  Class  E  airsp>ace  at 
Collegeville,  PA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SLAP),  Helicopter  Point  In 
Space  Approach  based  on  the  Global 
Positioning  System  (GPS),  and  serving 
the  Rhone-Poulenc  Rorer  Collegeville 
Heliport  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instnmient  Flight 
Rules  (IFR)  operations  to  the  helip>ort. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  July  30,  1998. 
A00RESS68:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-06,  FAA  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Infl  Airport.  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Regional  Counsel,  AEA-7, 
FAA  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airsp>ace  Branch,  AEA-520,  FAA 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATKM  COMTACT: 
Mr.  Francis  T.  Jordan,  Jr..  Airspace 
Speciahst,  airspace  branch  AEA-520, 
FAA  Eastern  Regicm,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica,  NY  11430;  telephone: 
(718) 553-4521. 
SUPPLBIIB4TARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
fisted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-06".  The  postcard  will  be  date/ 


time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  FAA 
Eastern  Region,  Federal  Building  #  111. 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  appUcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Collegeville,  PA.  A  GPS  Point 
In  Space  ApprtMch  has  been  developed 
for  the  Rhone-Poulenc  Rorer 
Collegeville  Heliport.  Additional 
controlled  airspace  extending  upward 
firom  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  approach 
and  for  IFR  operations  to  the  heliport. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10, 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
Under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
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does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  PR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  dated 
September  10,  1997,  and  effective 
September  16,  1997,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  CJass  E  airspace  areas 
extendmg  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


A£A  PA  E5    CoUegeville,  PA  (New) 

Rhone- Poulenc  Rorer  CoUegeville  Heliport, 

PA 
Point  In  Space  Coordinates 

(Lat.  40°10'08  "N.,  long.  75-28'35"W.) 
That  airsp>ace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Rhone-Poulenc 
Rorer  CoUegeville  Heliport  excluding  that 
portion  that  coincides  with  the  Pottstown, 
PA,  North  Philadelphia.  PA,  and 
Philadelphia,  PA,  Class  E  airspace  areas. 


Issued  in  )amaica.  New  York,  on  June  15, 
1998. 
Franklin  D.  Hatfield. 

Manager.  Air  Traffic  Division.  Eastern  Region. 
(PR  Doc.  98-17363  FUed  6-29-98;  8:45  am) 
BU.UNO  COOC  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA— 09] 

Proposed  Establishment  of  Class  E 
Airspace;  Gettysburg,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  EKDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Gettysburg, 
PA.  The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SLAP), 
Helicopter  Point  In  Space  Approach 
based  on  the  Global  Positioning  System 
(GPS),  and  serving  the  Gettysburg 
Hospital  Heliport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on     • 
or  before  July  30,  1998. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-09,  FAA  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Regional  Counsel,  AEA-7, 
FAA  Eastern  Region,  Federal  Building 
#111.  John  F.  Keimedy  International 
Airport.  Jamaica.  New  York  11430. 
An  informal  docket  may  also  be 
examined  during  normal  busin'QSS  hours 
in  the  Airspace  Branch.  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr..  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
FAA  Eastern  Region,  Federal  Building 
#111.  John  F.  Keimedy  International 
Airport,  Jamaica,  NY  11430;  telephone: 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 


aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98— 
AEA-09".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  FAA 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport 
Jamaica,  NY  11430.  Conununications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
described  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Gettysburg,  PA.  A  GPS  Point  hi 
Space  Approach  has  been  developed  for 
the  Gettysburg  Hospital  Heliport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
•  the  surface  (AGL)  is  needed  to 
accommodate  this  approach  and  for  IFR 
operations  to  the  heliport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10, 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
hsted  in  this  document  would  be 
pubUshed  subsequently  in  the  Order. 
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The  FAA  has  detennined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  f(»egoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  40113. 
40120;  E.O.  10854;  24  PR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  dated 
September  10.  1997,  and  effective 
September  16. 1997,  is  proposed  to  be 
amended  as  follows: 

Paniffaph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5    Gettysburs.  PA  [New] 

The  Gettysburg  Hospital  Hehport.  PA 

Point  In  Space  Coordinates 

(Lat  39'48'24"N..  long.  77«14'48"W.) 
That  airspace  extending  upwrard  from  700 

feet  above  the  surfece  within  a  6-mile  radius 

of  the  Point  In  S{}ace  serving  The  Gettysburg 

Hospital  Heliport 


Issued  in  Jamaica.  New  York,  on  June  15. 
1998. 
Franklin  D.  Hatfield, 

Manager.  Air  Traffic  Division.  Eastern  Region. 
[PR  Doc.  98-17364  Filed  6-29-98;  8:45  am] 

BOJJNQ  COOE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspac«  Docket  No.  98-AEA-11] 

Proposed  Establishment  of  Class  E 
Airspace;  Carlisle,  PA 

agency:  Federal  Aviation 

Administration. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
establish  Class  E  Airspace  at  Carlisle, 
PA.  The  Carlisle  Airport  is  served  by  a 
Non-EMrectional  Radio  Beacon  (NDB)  or 
Global  Positioning  System  (GPS) 
Runway  (RWY)  28  Standard  Instrument 
Approach  Procedure  (SLAP)  and  a  VHF 
Omni-Directional  Radio  Range  (VOR) 
Distance  Measuring  Equipment  (DME) 
or  GPS-A  SLAP.  Additional  controlled 
airspace  extending  upward  fixim  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SLAPs  and 
for  Instiiunent  Flight  Rules  (IFR) 
operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  July  30,  1998. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
9&-AEA-11.  FAA  Eastern  Region. 
Federal  Building  #111,  John  F.  Keiuiedy 
Int'l  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Regional  Counsel,  AEA-7, 
FAA  Eastern  Region.  Federal  Building 
till,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520,  FAA 
Eastern  Region,  Federal  Building  fill, 
John  F.  Kennedy  International  Airport, 
Jamaica.  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch.  AEA-520. 
FAA  Eastern  Region,  Federal  Building 
fill,  John  F.  Kennedy  International 
Airport.  Jamaica.  MY  11430. 
SUPPLBKENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  Airspace  Docket  No.  98- 
AEA-11".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7.  FAA 
Eastern  Region.  Federal  Building  '111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  apphcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  AGL  at  Carlisle, 
PA.  An  NDB  or  GPS  RWY  28  SL\P  and 
a  VOR/DME  or  GPS-A  SLAP  has  been 
published  for  Carlisle  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SLAPs  and 
for  IFR  operations  at  the  airport.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
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would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  195^ 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  dated 
September  4,  1996,  and  effective 
September  16.  1996.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAPAE5    Carlisle,  PA  INew] 

Carlisle  Aiqxsrt,  PA 

(Ut  40''11'16"  N..  long.  77''10'28"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  8-mile  radius 

of  Carlisle  Airport. 

Issued  in  )amaica.  New  York,  on  June  15, 
1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division.  Eastern  Region. 
|FR  Doc.  98-17367  Filed  6-29-96;  8:45  am] 

B4UJNG  COOE  4«10-1>-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  16  and  99 

Single  Issue  Focus  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

summary:  The  Food  and  Drug 
Administration's  Office  of  Consumer 
Affairs  is  announcing  a  Single  Issue 
Focus  Meeting.  The  meeting  will 
provide  an  opportunity  for  consumers, 
patient  advocates,  health  professionals, 
and  industry  to  leam  about  and 
comment  on  the  proposed  rule 
published  in  the  Federal  Register  of 
June  8.  1998,  on  section  401  of  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  and  the  dissemination  of 
information  on  unapproved/new  uses 
for  marketed  drugs,  biologies,  and 
devices. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  July  8, 1998,  from  1:30  p.m. 
to  4:30  p.m.  Send  information  regarding 
registration  by  July  6, 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wilbur  J.  Cohen  Bldg.,  Snow  Room, 
330  Independence  Ave.,  SW., 
Washington,  DC.  Metro  Stop:  Blue  or 
Orange  Line  to  Federal  Center,  SW. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Anderson,  Office  of 
Consumer  Affairs  (HFE-40),  Food  and 
Drug  Administration.  Parklavra  Bldg.. 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-4417,  FAX  301-443- 
9767.  E-mail: 

SMTP(Mandersl@bangate. fda.gov]. 
SUPPLEMENTARY  INFORMATION:  Send 
registration  information  (including 
name,  title,  organization,  address, 
telephone,  fax  number,  and  any  requests 
for  oral  presentations)  to  the  contact 
person  (address  above)  by  July  6, 1998. 
Any  requests  for  oral  presentations 
should  include  a  brief  summary  of  the 
presentation  and  the  approximate 
amount  of  time  requested  for  the 
presentation.  The  agency  requests. that 
persons  or  groups  having  similar 
interests  consolidate  their  presentations 
and  present  them  through  a  single 
representative.  Every  effort  will  be  made 
to  accommodate  all  registrants  and 
requests  for  oral  presentations.  However 
because  space  and  time  is  limited, 
admittance  is  on  a  "first  come,  first 
serve  basis,"  and  the  agency  may  not  be 
able  to  accommodate  all  requests  for 
oral  presentations. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 


Michael  D.  Anderson  (address  above)  by 
July  6, 1998. 

Transcripts  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

E)ated:  June  23. 1998. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  98-17293  Filed  6-29-98;  8:45  am] 

BtLUNO  COOE  4180-01-F  ' 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  178 

[Notice  No.  862] 
RIN  1512-AB64 

Implementation  of  Pub.  L  104-208, the 
Omnibus  Consolidated  Appropriations 
Actof1997(96R-034P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Proposed  rulemaking  cross- 
referenced  to  temporary  regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  the  Federal  Register,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  issuing  temporary 
regulations  regarding  the 
implementation  of  Public  Law  104-208, 
the  Omnibus  Consolidated 
Appropriations  Act  of  1997.  enacted 
September  30, 1996.  These  regulations 
Implement  the  law  by  adding  to  the  list 
of  prohibited  persons  anyone  convicted 
of  a  "misdemeanor  crime  of  domestic 
violence"  and  by  adding  the  provision 
that  employees  of  government  agencies 
convicted  of  such  misdemeanors  may 
not  lawfully  possess  or  receive  firearms 
and  ammunition.  In  conjunction  with 
the  new  prohibited  person  category, 
regulations  are  also  prescribed  to 
require  purchasers  of  handguns  to  state 
on  the  Brady  Form,  ATF  Form  5300.35, 
that  they  have  not  been  convicted  of  a 
misdemeanor  crime  of  domestic 
violence. 

In  addition,  the  temporary  rule 
Implements  the  amendment  to  the  Gun 
Control  Act  allowing  Federal  firearms 
licensees  to  engage  in  the  business  of 
dealing  in  curio  or  relic  firearms  with 
another  licensee  away  from  their 
licensed  premises.  The  temporary 
regulations  also  serve  as  the  text  of  this 
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notice  of  proposed  rulemaking  for  final 

regulations. 

DATES:  Written  comments  must  be 

received  on  or  before  September  28, 

1998. 

AOOAESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221,  Attn:  Notice  No. 

FOR  FURTHER  INFORMATION  COMTACH 
Barry  Fields.  Regulations  Division, 
Biueau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Ave.,  NW, 
Washington,  DC  20226  (202-927-8210). 

SUPPLEMENTARY  INFORMATION.* 

Executive  Order  1286S 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866,  because  the  economic  effects 
flow  directly  from  the  underlying 
statute  and  not  from  this  temporary  rule. 
Therefore,  a  regulatory  assessment  is  not 
required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  revenue 
effects  of  this  rulemaking  on  small 
businesses  flow  direcdy  fit)m  the 
imderlying  statute.  Likewise,  any 
secondary  or  incidental  effects,  and  any 
reporting,  recordkeeping,  or  other 
compliance  burdens  flow  directly  firom 
the  statute. 

Paperwork  Reductioa  Act 

The  collection  of  information 
cont;>ined  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Chief,  Information  Programs  Branch, 
Room  3450,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Bureau  of  Alcohol,  Tobacco  and 


Firearms,  including  whether  the 
information  will  have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced;  and 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  inchukng  throagh 
the  appUcation  of  automated  collection 
techniques  or  other  forms  of  information 

technology. 

The  coIIecticKi  of  information  in  this 
proposed  regulation  is  in  27  CFR 
178.130(a)(1)  and  178.134.  This 
information  is  required  to  prevent  the 
purchase  of  handguns  by  persons 
convicted  of  a  misdemeanor  crime  of 
domestic  violence.  The  likely 
respondents  are  individuals. 

Estimated  total  axmual  reporting 
burden  per  respondent:  .1  hours. 
Estimated  number  of  respondents: 
8,000,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget 

Public  Participation 

ATF  requests  conmients  on  the 
temporary  regulations  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  pubhc.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request  in  writing,  to  the  the  Director 
within  the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circimistances, 
whether  a  public  hearing  is  necessary. 

The  temporary  regulations  in  this 
issue  of  the  Federal  Register  amend  the 
regulations  in  27  CFR  part  178.  For  the 
text  of  the  temporary  regxilations,  see 
T.D.  ATF — published  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register. 


Drafting  Information:  The  author  of 
this  document  is  Barry  Fields, 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

Signed:  February  IS.  1998. 
lohn  W.  Magaw, 
Director. 

Approved:  April  24,  1998. 
John  P.  Sfanfwon, 

Deputy  Assistant  Secntacy  (Regafatory.  Tariff 
and  Trade  Enforcement). 
|FR  Doc.  98-17287  Piled  8-29-98;  8:45  am] 

Ba.UNO  COOC  4>10-31-^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD07-97-020] 

RIN2115-AE47 

Drawtyidge  Regulations;  Atlantic 
Intracoastal  Waterway,  Florida 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Supplem^tal  notice  of 
proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
change  the  regulations  governing  the 
operation  of  the  Flagler  Memorial,  Royal 
Park,  and  Southern  Boulevard 
drawbridges  at  Palm  Beach.  The  Coast 
Guard  has  reconsidered  its  original 
proposal  in  the  NPRM  pubhshed  on 
August  12,  1997,  to  change  both  the 
seasonal  weekday  and  weekend 
operating  imstructions  for  the  bridges, 
and  now  is  proposing  to  change  only  the 
seasonal  weekday  opening  instructions, 
including  eliminating  the  existing 
weekday  openings  at  8  a.m.  on  the 
Flagler  Memorial  bridge  and  at  8  a.m. 
and  5  pjn.  on  the  Royal  Park  bridge, 
while  retaining  the  other  provisions  in 
the  original  NPRM  extending  the 
seasonal  opening  period  by  one  month 
and  establishing  a  30  minutes  opening 
schedule  for  the  Southern  Boulevard 
Bridge  diuing  seasonal  weekdays. 
DATES:  Comments  must  be  received  on 
or  before  August  31,  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan)  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue,  Miami, 
Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  7:30  a.m.  and  4  p.m. 
Monday  through  Friday,  except  federal 
hohdays.  The  telephone  number  is  (305) 
536-6546.  The  Commander,  Seventh 
Coast  Guard  District  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
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inspection  or  copying  at  the  above 

address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Evelyn  Smart.  Project  Manager,  Bridge 

Section.  (305)  536-6546. 

SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  rulemaking 
ICGD07-97-020)  and  the  specific 
section  of  this  revised  proposal  to  which 
each  comment  applies,  and  give  the 
reason  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  any 
unbound  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  any 
bound  material  is  requested.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  If  may  change  this  proposal  in 
view  of  the  comments  received. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Ms.  Evelyn  Smart 
at  the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Regulatory  History 

On  August  12,  1997.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (62  FR  43132).  The  NPRM 
proposed  to  change  the  regulations 
governing  the  operation  of  the  Flagler 
Memorial,  Royal  Park,  and  Southern 
Boulevard  drawbridges  in  Palm  Beach, 
Florida.  In  response  to  the  NPRM,  the 
Coast  Guard  received  objections  from 
the  Florida  Inland  Navigation  District, 
the  Marine  Industries  of  Palm  Beach 
and  several  local  residents,  expressing 
their  concern  about  seasonal  weekend 
openings  being  limited  to  set  times  vice 
opening  on  signal. 

Background  and  Purpose 

The  Coast  Guard's  original  proposal 
included  commencing  the  seasonal 
opening  schedules  for  all  three  bridges 
a  month  earlier  on  1  October  to  help 
reduce  traffic  congestion  and  proposed 
seasonal  30  minute  weekend  and 
holiday  opening  schedules  for  all  three 
bridges.  It  also  proposed  creating  a  30 


minute  opening  schedule  for  the 
Southern  Boulevard  Bridge  during 
seasonal  weekdays. 

Discussion  of  Comments 

Four  comments  were  received  on  the 
original  NPRM  stating  that  the  proposed 
weekend  opening  schedules  during  the 
winter  season  would  place  an  undue 
burden  on  the  boating  public,  and  that 
the  local  community  benefited  from  an 
increase  in  boater  traffic.  The  Coast 
Guard  agreed,  and  has  eliminated  the 
proposed  seasonal  weekend  opening 
schedules  from  this  revised  proposal. 
Therefore,  all  three  bridge  will  still 
operate  on  signal  on  the  weekends.  One 
comment  was  received  requesting  that 
the  seasonal  8  a.m.  opening  on  the 
Flagler  Memorial  bridge  and  the  8  a.m. 
and  5  p.m.  openings  on  the  Royal  Park 
bridge  be  removed  because  of  their 
effect  upon  commuter  rush  hour  traffic. 
The  Coast  Guard  agreed  that  there  is  a 
significant  increase  in  commuter  traffic 
during  this  period,  and  is  eliminating 
those  rush  hour  openings  in  this  revised 
proposal.  Two  comments  were  received 
requesting  the  Coast  Guard  to  extend  the 
winter  operating  schedule  year  round. 
The  Coast  Guard  disagreed,  as  there  is 
a  not  a  present  need  to  restrict  openings 
during  the  off  season  because  of  the 
decrease  in  commuter  traffic  during  that 
time. 

Discussion  of  the  Revised  Proposal 

The  Coast  Guard  reviewed  its  original 
proposal  and  determined  that  the 
significant  increase  in  vessel  traffic  on 
weekends  was  beneficial  to  the  local 
community  and  should  not  be 
unreasonably  impacted  by  bridge 
opening  instructions  which  did  not 
provide  clearly  offsetting  benefits  to  the 
seasonal  traffic  across  the  bridge. 
Therefore,  the  proposed  changes  to  the 
weekend  opening  schedules  have  been 
removed  from  this  revised  proposal  and 
the  weekend  opening  schedules  have 
been  modified  to  remove  the  existing  8 
a.m.  opening  on  the  Flagler  Memorial 
bridge  and  the  8  a.m.  and  5  p.m. 
openings  on  the  Royal  Park  Bridge, 
which  have  significantly  impacted  the 
flow  of  highway  commuter  traffic. 

These  revised  regulations  would 
maintain  the  existing  seasonal  weekday 
30  minute  opening  schedule  for  Flagler 
Memorial  and  Royal  Park  Bridges,  and 
add  the  seasonal  weekday  30  minute 
opening  schedule  to  the  Southern 
Boulevard  Bridge  which  now  operates 
on  signal.  The  seasonal  restrictions  for 
all  three  bridges  would  start  one  month 
earlier  on  1  October  to  help  reduce 
traffic  congestion  created  by  earlier 
arrival  of  seasonal  visitors  to  the  Palm 
Beach  areas.  This  changes  is  intended  to 


relieve  seasonal  highway  congestion 
while  still  meeting  the  reasonable  needs 
of  navigation. 

The  amended  regulations  still  provide 
an  exception  to  the  opening  schedules 
for  public  vessels  of  the  United  States, 
tug  vessels  with  tows,  and  vessels  in 
situations  where  a  delay  would 
endanger  life  or  property. 

Regulatory  Evaluation 

This  revised  proposal  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  a  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation. 
(DOT)  (44  FR  11040,  February  26,  1979). 
The  Coast  Guard  expects  the  economic 
imp>act  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
We  conclude  this  because  this  revised 
proposal  does  not  effect  the  exemptions 
for  tugs  with  tows  and  emergency 
situations  already  contained  in  the 
regulations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  revised 
proposal  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses  and 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  field,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Because  it  expects  the  impact  of  this 
revised  proposal  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  exemption  for  tugs  with 
tows.  If  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  revised 
proposal  will  have  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  ypu 
think  you  qualify  and  in  what  way  and 
to  what  degree  this  proposed  rule  will 
economically  affect  you. 

Collection  of  Information 

This  revised  proposal  contains  no 
collection  of  information  requirements 
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under  the  Paperwckrk  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

Federaiisa 

The  Coast  Guard  has  analyzed  this 
revised  proposal  under  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environinartal  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  revised 
proposal  and  has  determined  pursuant 
to  section  2.B.2.a  {CE  »32(e))  of 
Commandant  Instruction  MI6475.1C, 
that  this  action  is  categorically  excluded 
firom  further  environmental 
documentation.  A  categorical  exclusion 
determination  for  this  rulemaking  is 
available  in  the  public  docket  for 
inspection  and  copying. 

List  of  Sabiects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  33  CFR 
part  117  as  follows; 

PART  117— {AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46:  33 
CFR  1.05-l(gJ;  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat  5039. 

2.  In  §  117.261  revised  paragraphs  (u), 
(v)  and  (w)  to  read  as  follows: 

i  1 1 7.261     AOanttc  Intracoastat  Waterway 
from  St  Mary's  River  to  Key  Larga 

*         •         *         •         • 

(u)  Flagler  Memorial  (SR  AlA)  bridge, 
mile  1021.9  at  Palm  Beach.  The  draw 
shall  open  on  signal;  except  that  ht>m 
October  1  to  May  31,  Monday  through 
Friday  except  Federal  holidays,  from 
7:30  a.m.  to  9:30  a.m.  and  from  4  p.m. 
to  5:45  p.m.,  the  draw  need  open  only 
at  8:30  a.m.  and  4:45  p.m.  From  9:30 
a.m.  to  4  p.m.,  the  draw  need  open  only 
on  the  hour  and  half-hour. 

(v)  Royal  Park  (SR  704)  bridge,  mile 
1022.6  at  Palm  Beach.  The  draw  shall 
open  on  signal;  except  that  from  October 
1  through  May  31,  Monday  through 
Friday  except  Federal  holidays,  from 
7:45  a.m.  to  9:45  a.m.  and  from  3:30 
p.m.,  to  5:45  p.m.,  the  draw  need  open 
only  at  8:45  a.m.,  4:30  p.m.,  and  5:15 
p.m.  From  9:30  a.m.  to  3:30  p.m.,  the 
draw  need  open  only  on  the  quarter- 
hour  and  three-quarter  hour. 

(w)  Southern  boulevard  (SR  700/80) 
bridge,  mile  1024.7  at  Palm  Beach.  The 
draw  shall  open  on  signal;  except  that. 


from  October  1  through  May  31, 
Monday  through  Friday  except  Federal 
holidays,  from  7:30  a.m.  to  9:15  a.m. 
and  from  4:30  p.m.  to  6:30  p.m.,  the 
draw  need  open  only  at  8:15  a.m,  and 
5:30  p.m.  From  9:15  a.m.  to  4:30  p.m., 
the  draw  need  opwn  only  on  the  quarter- 
hour  and  three-quarter  hour. 

Dated:  lune  23, 1996. 
Nonnaa  T.  Saunders, 

Rear  Admira},  U.S.  Coast  Guard  Coimnander, 
Seventh  Coast  Guard  DistrJcL 
(PR  Doc  98-17370  Filed  6-29-98;  8:45  am) 
aajjNQ  cooc  4eio-is-ii 


DEPARTMENT  Of  HEALTH  AND 
HUMAM  SERVICES 

Administration  For  CliHdran  and 
Familias 

45  CFR  Part  1303 
RIN:  0970-Aa87 

Head  Start  Program 

AQ04CY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  HHS. 
ACnot*:  Notice  of  Proposed  Rulemaking. 

summary:  The  Administration  on 
Children.  Youth  and  Families  is  issuing 
this  Notice  of  Proposed  Rulemaking  to 
propose  timelines  for  the  conducting  of 
administrative  hearings  on  adverse 
actions  taken  against  Head  Start 
grantees  and  to  make  additional  changes 
to  the  regulations  designed  to  expedite 
the  appeals  process. 
DATES:  In  order  to  be  considered, 
comments  on  this  proposed  rule  must 
be  received  on  or  before  August  31, 
1998. 

ADDRESSES:  Please  address  comments  to 
the  Associate  Commissioner,  Head  Start 
Bureau,  Administration  on  Children, " 
Youth  and  Families,  PO  Box  1182. 
Washington,  DC  20013.  Beginning  14 
days  after  close  of  the  comment  fwriod, 
comments  will  be  available  for  public 
inspection  in  Room  2219,  330  C  Street, 
SW.,  Washington,  DC  20201,  Monday 
through  Friday  between  the  hours  of  9 
a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
S.  Kolb  (202)  205-8580. 
SUPPtEJMENTARY  INFORMATION: 

L  Program  Purpose 

Head  Start  is  authorized  under  the 
Head  Start  Act  (42  U.S.C.  9801  et  seq.). 
It  is  a  national  program  providing 
comprehensive  developmental  services 
primarily  to  low-income  preschool 


children,  primarily  age  three  to  the  age 
of  compulsory  school  attendance,  and 
their  families.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  social 
and  other  services.  Additionally,  Head 
Start  programs  are  required  to  provide 
for  the  direct  participation  of  the 
parents  of  enrolled  children  in  the 
development,  conduct,  and  direction  of 
local  programs.  Parents  also  receive 
training  and  education  to  foster  their 
understanding  of  and  involvement  in 
the  development  of  their  children.  In 
fiscal  year  1996,  Head  Start  served 
752,000  children  through  a  network  of 
over  2,000  grantees  and  delegate 
agencies. 

While  Head  Start  is  intended  to  serve 
primarily  children  whose  families  have 
incomes  at  or  below  the  poverty  line,  or 
who  receive  public  assistance.  Head 
Start  policy  permits  up  to  10  percent  of 
the  children  in  local  programs  to  be 
from  families  who  do  not  meet  these 
low-income  criteria.  The  Act  also 
requires  that  a  minimum  of  10  percent 
of  the  enrollment  opportunities  in  each 
program  be  made  available  to  children 
with  disabilities.  Such  children  are 
expected  to  participate  in  the  full  range 
of  Head  Start  services  and  activities 
with  their  non-disabled  peers  and  to 
receive  needed  special  education  and 
related  services. 

n.  Summary  of  the  Proposed 
Regulation 

The  authority  for  this  Notice  of 
Proposed  Rulemaking  (NPRM)  is  section 
646  of  the  Head  Start  Act  (42  U.S.C. 
9841),  as  amended  by  Pub.  L.  103-252, 
Title  I  of  the  Human  Services 
Amendments  of  1994.  ACF  proposes  to 
make  changes  to  the  regulations 
designed  to  expedite  the  appeals 
process  and  as  speciScally  required  by 
section  646(c)  to  specify  a  timeline  for 
administrative  hearings  on  adverse 
actions  taken  against  grantees,  and  a 
timeline  by  which  the  person 
conducting  the  administrative  hearing 
shall  issue  a  decision  based  on  the 
hearing.  The  proposed  rule  implements 
these  requirements. 

Overall,  this  proposed  rule  on 
timelines,  including  the  conforming 
changes  to  other  affected  sections  of  the 
appeals  requirements  in  part  1303,  will 
have  the  effect  of  saving  time  and 
expenses  while  continuing  to  allow  due 
■  process  to  a  grantee  appealing  a 
proposed  termination  or  denial  of 
refunding  decision.  In  the  past,  a 
number  of  appeal  proceedings  have 
been  protracted  and  costly  partly 
because  of  the  absence  of  statutory  or 
regulatory  timelines  for  holding  a 
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hearing.  Under  the  proposed  timelines, 
decisions  can  be  rendered  in  a  shorter 
period  of  time  thus  allowing  quicker 
removal  of  a  deficient  grantee.  This  will 
help  ensure  that  children  and  their 
families  receive  high  quality  Head  Start 
services  from  a  qualified  provider. 

m.  Section  by  Section  Discussion  of  the 
NPRM 

Section  1 303. 1 4    Appeal  by  a  Grantee 
from  a  Termination  of  Financial 
Assistance 

The  proposed  rule  makes  several 
changes  to  this  section.  ACF  is 
proposing  to  revise  section  1303.14(c)(1) 
to  state  in  greater  detail  the  information 
which  it  must  include  in  letters  of 
termination.  Under  the  proposed 
regulation  the  Agency  will  be  required 
to  state  the  legal  basis  for  termination, 
the  factual  findings  on  which  the 
termination  is  based,  or  reference  to 
specific  findings  in  another  document 
that  form  the  basis  for  the  termination 
(such  as  reference  to  item  numbers  in  an 
on-site  review  report  or  instrument), 
and  citation  to  any  statutory  provisions, 
regulations  or  policy  issuances  on 
which  the  Agency  is  relying  for  its 
determination.  This  change  will  reduce 
the  need  for  the  Agency  to  supplement 
its  initial  notice  with  additional  filings 
after  the  appeal  is  filed  and  thereby 
streamline  and  expedite  the  appeals 
process. 

The  Agency  is  also  proposing  to 
amend  the  regulation  to  increase  the 
amount  of  time  for  a  grantee  to  appeal 
a  termination  from  10  days  to  30  days. 
The  change  is  being  made  to  give 
grantees  more  time  in  which  to  develop 
their  initial  appeal  submission.  More 
complete  submissions  will  allow 
quicker  resolutions  of  appeals.  This 
increase  in  time  to  file  appeals  carries 
with  it  more  responsibility  for  filing 
properly,  as  discussed  below. 

The  last  sentence  in  §  1303.14(c)(2)  is 
being  deleted  because  the  standard  for 
content  of  the  request  for  a  hearing  will 
now  appear  in  the  revised  §  1303.14(d). 

The  Agency  is  also  proposing  new 
language  for  §  1303.14(d)  which  requires 
the  grantee  to  state  in  more  detail  the 
basis  of  its  appeal  of  the  termination. 
This  change  will  reduce  the  need  for  the 
grantees  to  supplement  their  initial 
request  for  a  hearing  with  additional 
filings  and  thereby  streamline  and 
ex}>edite  the  appeals  process.  ACF  is 
also  proposing  a  change  in 
§  1303.14(c)(5)  to  make  it  consistent 
with  the  new  §  1303.14(d).  A  new 
§  1303.14(c)(6)  is  added  to  provide  for 
two  sanctions  against  ACF  in  the  event 
that  a  notice  of  termination  is  deficient. 


If  in  the  judgment  of  the  Departmental 
Appeals  Board  a  grantee  fails  to  comply 
with  these  requirements  in  a  substantial 
maimer  its  appeal  must  be  rejected,  with 
prejudice.  The  burden  shall  be  on  a 
grantee  to  show  good  cause  for  any 
failure  to  comply  with  these 
requirements.  Workload  difficulties 
shall  not  normally  constitute  good 
cause,  unless  the  Departmental  Appeals 
Board  determines  that  adjustments 
cannot  be  made  by  the  grantee  and  that 
the  confbcting  matters  reasonably  take 
precedence  over  the  expeditious 
conduct  of  the  appeal.  Thus,  for 
example,  a  grantee  must  show 
extenuating  drciunstances  for  its  failure 
to  provide  documents  in  its  possession 
at  the  time  of  its  appeal  and  to  raise 
arguments  or  objections  that  would 
logically  be  raised  or  made  in  light  of 
the  notice  of  termination.  If  the  failure 
is  not  substantial,  the  appeal  may 
proceed,  but  the  omitted  document ' 
must  be  excluded  and  the  omitted 
argument  or  objection  barred.  These 
provisions  flow  from  the  purpose  of 
these  changes,  which  is  to  expedite 
appeals,  and  in  hght  of  the  fact  that 
grantees  will  have  twenty  more  days  to 
file  their  appeals  than  is  the  case  under 
current  regulations.  The  proposed 
regulation  does  provide  relief  hx>m  the 
sanctions  under  exceptional 
circumstances,  as  the  Departmental 
Appeals  Board  may  determine  in 
accordance  with  the  regulations.  The 
new  paragraph  on  sanctions  is  (e). 

The  crurent  §  1303.14(e)  is  deleted 
and  a  portion  of  its  contents  revised  and 
added  as  the  last  sentence  in  the  new 
paragraph  (d)(7)  of  this  section.  It  would 
require  the  grantee  to  serve  notice  of  the 
appeal  and  request  for  a  hearing  on  any 
delegate  agency  which  would  be 
flnfmcially  affected  at  the  time  the 
grantee  files  its  appeal.  However,  failure 
to  do  so  would  be  between  the  delegate 
and  grantee  and  would  not  prevent  the 
non-renewal  or  termination  action  from 
proceeding.  Any  remedy  would  be 
between  the  grantee  and  delegate 
agency. 

The  proposed  revision  of  §  1303.14(g) 
to  be  redesignated  as  (i)  includes  a  new 
requirement  that  delegate  agencies, 
requesting  an  opportunity  to  participate 
in  a  hearing,  must  do  so  within  30  days 
of  the  grantee's  request  for  a  hearing. 
This  new  requirement  is  consistent  with 
the  overall  thrust  of  the  proposed 
provision  which  is  to  minimize  delays 
and  require  the  parties  to  eliminate 
possible  sources  of  delay  in  the 
proceedings. 


Section  1 303. 1 5    Appeal  by  a  Grantee 
Front  a  Denial  of  Refunding 

ACF  is  proposing  to  revise  paragraph 
(b)(2)  of  this  provision  to  give  grantees 
30  instead  of  10  days  in  which  to  appeal 
denial  of  refunding.  This  proposed 
change  will  make  this  provision 
consistent  with  revised  §  1303.14(c)(2). 
The  additional  time  will  allow  grantees 
to  provide  more  complete  submissions 
which  will  allow  quicker  resolutions  of 
appeals.  The  proposed  revision  to 
paragraph  (d)  will  require  ACF  to  state 
in  more  detail  the  basis  of  the  decision 
to  deny  refunding  to  a  grantee.  The 
additional  information  in  the  notice  will 
reduce  the  need  for  the  Agency  to 
supplement  its  initial  notice  with  filing 
after  the  appeal  is  filed  and  thereby 
streamline  and  expedite  the  appeals 
process.  Paragraph  (d)  also  provides  for 
two  sanctions  against  ACF  in  the  event 
that  a  notice  of  denial  of  refunding  is 
deficient.  The  Agency  also  is  proposing 
to  add  paragraphs  (f),  (g)  and  (h)  to  43 
CFR  1303.15  to  make  the  procedures  for 
appeals  of  denials  of  refunding 
consistent  with  those  for  termination 
appeals  in  45  CFR  1303.14. 

Section  1 303. 1 6    Conduct  of  Hearing 

The  proposed  revision  would 
specifically  require  the  parties  to  use 
prepared  written  direct  testimony. 
ACF's  experience  with  prepared  written 
testimony  has  shown  it  is  more  efficient 
in  terms  of  clear  presentation  of  direct 
testimony  and  the  reduction  of  hearing 
time  and  expense,  including  the  absence 
of  agency  staff  from  their  normal  duties. 
Direct  testimony  is  the  testimony  of 
witnesses  in  response  to  the  questions 
of  the  attorney  for  the  pmrty  which 
called  them.  After  a  witness's  direct 
testimony  is  presented  to  the  Board,  the 
attorney  for  the  opposing  party  has  an 
opportiuiity  to  cross  examine,  and  the 
attorney  for  the  party  which  called  the 
witness  has  another  opportimity  to  ask 
additional  questions,  a  process  known 
as  "redirect  examination."  Prepared 
direct  testimony  by  parties  eliminates 
the  need  for  live  direct  testimony  at  the 
hearing.  However,  cross  examination 
and  redirect  examination  will  be  live  at 
the  hearing.  This  permits  the  presiding 
member  to  assess  witness  credibiUty 
through  direct  observation.  Use  of 
prepared  written  direct  testimony  by  the 
parties  can  result  in  a  significant 
reduction  in  the  amount  of  time  needed 
for  a  hearing  and  the  cost  of  compiling 
transcripts  of  hearings.  Based  on  it  own 
experience,  ACF  believes  this  approach 
will  contribute  to  streamlining  the  Head 
Start  appeals  process.  Changes  also  are 
proposed  in  the  wording  of  45  CFR 
1303.16(e)  to  make  it  consistent  with  the 
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proposed  changes  in  45  CFR  1303.14(e) 
and  (g). 

Section  1 303. 1 7    Time  for  hearing  and 
decision 

This  proposed  rule  implements 
section  646(c)  of  the  Head  Start  Act. 
which  directs  the  Secretary  to  specify 
timelines  for  commencing  bearings  and 
rendering  decisions. 

The  Head  Start  Act  and  implementing 
regulations  in  45  CFR  part  1303  seek  to 
strike  a  balance  between  the  need  to 
ensure  that  all  Head  Start  programs  are 
of  high  quality  and  are  responsive  to  the 
families  they  serve,  on  the  one  hand, 
and  protection  of  existing  grantees  from 
arbitrary  or  baseless  adverse  actions,  on 
the  other.  Assuring  that  all  Head  Start 
programs  provide  quality  services  is  a 
goal  of  the  Department  and  the 
Congress,  as  reflected  in  the  report  of 
the  Advisory  Committee  on  Head  Start 
Quality  and  Expansion  and  the 
amendments  made  to  the  Head  Start  Act 
by  Title  I  of  the  Human  Services 
Amendments  of  1994.  Those 
amendments  added  section  641 A  of  the 
Act  (42  U.S.C.  9836A)  which,  in 
subsection  (d),  sets  out  in  detail  the 
actions  which  must  be  taken  with 
respect  to  a  grantee  which  has  been 
found,  during  an  on-site  review,  to  have 
quality  deficiencies.  This  subsection 
directs  the  Secretary  to  require  programs 
to  correct  all  identified  deficiencies 
either  immediately  or  within  one  year  of 
notification  by  the  Department  of  the 
deficiencies  under  an  approved  Quality 
Improvement  Plan.  The  Department 
must  initiate  proceedings  to  terminate 
the  Head  Start  grant  of  any  agency 
which  does  not  correct  all  identified 
deficiencies  within  the  prescribed  time 
frames.  Grantees  which  wish  to  appeal 
a  proposed  termination  may  do  so  to  the 
Department  of  Health  and  Human 
Services  Departmental  Appeals  Board. 
The  proposed  rule  requires  that  any 
hearing  of  an  appeal  by  a  grantee  from 
a  notice  of  suspension,  termination  or 
denial  of  refunding  must  be  commenced 
no  later  than  120  days  from  the  date  the 
grantee's  appeal  is  received  by  the 
Departmental  Appeals  Board.  The  final 
decision  in  an  appeal,  whether  or  not 
there  is  a  hearing,  must  be  rendered  not 
later  than  60  days  after  the  close  of  the 
proceedings,  including  submission  of 
the  briefs  and  the  holding  of  oral 
argument,  if  allowed  or  required  by  the 
Departmental  Appeals  Board. 

Currently,  there  are  no  timelines  for 
the  hearings  or  the  decisions  on  appeals 
by  grantees.  The  proposed  timelines 
will  ensure  an  expeditious  and  more 
predictable  review  process,  allow 
sufficient  time  for  consideration  of  the 
case,  and  protect  the  grantees'  statutory 


right  to  the  opportimity  for  a  full  and 
fair  hearing. 

IV.  Impact  Analysis 
Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  Notice  of 
Proposed  Rulemaking  implements  the 
statutory  requii'ement  for  Head  Start 
grantee  appeals  to  be  heard  and  decided 
within  certain,  defined  time  fi^mes. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  CH.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations  and  small 
governmental  entities.  While  these 
regulations  would  affect  small  entities, 
they  would  not  affect  a  substantial 
number.  For  this  reason,  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  substantial 
numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13.  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  or 
record-keeping  requirement  inherent  in 
a  proposed  or  final  rule.  This  NPRM 
does  not  contain  any  information 
collection  or  record-keeping 
requirements. 

List  of  Subjects  in  45  CFR  Part  1303 

•Administrative  practice  and 
procedure,  Education  of  the 
disadvantaged.  Grant — programs-social 
programs.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Domestic  Assistance  Program 
Numbef93.600.  Project  Head  Start) 

Dated:  December  24. 1997. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  March  20. 1998. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  set  forth  in  the 
Preamble.  45  CFR  part  1303  is  proposed 
Jo  be  amended  to  read  as  follows: 


PART  1303— APPEAL  PROCEDURES 
FOR  HEAD  START  GRANTEES  AND 
CURRENT  OR  PROSPECTIVE 
DELEGATE  AGENCIES 

1.  The  authority  citation  for  part  1303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 

2.  Section  1303.14  is  amended  by 
revising  paragraphs  (c)(1),  (2)  and  (5); 
removing  paragraph  (e);  redesignating 
paragraphs  (d)  and  (f)  through  (j)  as 
paragraphs  (f)  through  (r);  adding  new 
paragraphs  (c)(6),  (d)  and  (e);  and 
revising  the  newly  redesignated 
paragraph  (i)  to  read  as  follows: 

§  1 303. 1 4    Appeal  by  a  grantee  from  a 
termination  of  financial  assistance. 


(c)  A  notice  of  termination  shall  set 
forth: 

(1)  The  legal  basis  for  the  termination 
under  paragraph  (b)  of  this  section,  the 
factual  findings  on  which  the 
termination  is  based  or  reference  to 
specific  findings  in  another  document 
that  form  the  basis  for  the  termination 
(such  as  reference  to  item  numbers  in  an 
on-site  review  report  or  instrument), 
and  citation  to  any  statutory  provisions, 
regulations  or  policy  issuances  on 
which  ACF  is  relying  for  its 
determination. 

(2)  The  fact  that  the  termination  may 
be  appealed  within  30  days  to  the 
Departmental  Appeals  Board  (with  a 
copy  of  the  appeal  sent  to  the 
responsible  HHS  official  and  the 
Commissioner,  ACYF)  and  that  such 
appeal  shall  be  governed  by  45  CFR  part 
16,  except  as  otherwise  provided  in  the 
Head  Start  appeals  regulations,  and  that 
any  grantee  that  requests  a  hearing,  shall 
be  afforded  one,  as  mandated  by  42. 
U.S.C.  9841. 

•        •        •         *        * 

(5)  That  the  grantee's  notice  of  appeal 
and  request  for  hearing  must  meet  the 
requirements  set  forth  in  paragraph  (d) 
of  this  section. 

(6)  That  a  failure  by  the  responsible 
HHS  official  to  meet  the  requirements  of 
this  paragraph  may  result  in  the 
dismissal  of  the  termination  action 
without  prejudice,  or  the  remand  of  that 
action  for  the  purpose  of  reissuing  it 
with  the  necessary  corrections. 
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(d)  A  grantee's  notice  of  appeal  and 
request  for  hearing  must: 

(1)  Be  in  writing; 

(2)  Specifically  identify  what  factual 
findings  are  disputed; 

(3)  Identify  any  legal  issues  raised, 
including  relevant  citations; 

(4)  Include  an  original  and  two  copies 
of  each  document  the  grantee  believes  is 
relevant  and  supportive  of  its  position 
(unless  the  grantee  has  obtained 
permission  from  the  E)epartmental 
Appeals  Board  to  submit  fewer  copies); 

(5)  Include  any  request  for  specifically 
identified  documents  the  grantee  wishes 
to  obtain  from  ACF,  a  statement  of  the 
relevance  of  the  requested  documents, 
and  a  statement  that  the  grantee  hat 
attempted  informally  to  obtain  the 
documents  from  ACT  and  was  unable  to 
do  so; 

(6)  Include  a  statement  on  whether 
the  grantee  is  requesting  a  hearing;  and 

(7)  Be  filed  with  the  Departmental 
Appeals  Board  and  be  served  on  the 
AQ^  official  who  issued  the  termination 
notice.  The  grantee  must  serve  notice  of 
the  appeal  and  any  request  for  a  hearing 
on  any  delegate  agency  which  would  be 
financially  siffected  at  the  time  the 
grantee  files  its  appeal. 

(e)  The  Departmental  Appeals  Board 
sanctions  with  respect  to  a  grantee's 
notice  of  appeal  and  request  for  hearing 
are  as  follows: 

(1)  If  in  the  judgment  of  the 
Departmental  Appeals  Board  a  grantee 
has  failed  to  substantially  comply  with 
the  provisions  of  the  preceding 
paragraphs  of  this  section,  its  appeal 
must  be  dismissed  with  prejudice. 

(2)  If  the  Departmental  Appeals  Board 
concludes  that  the  grantees's  failures  are 
not  substantial,  but  are  confined  to  a 
few  specific  instances,  it  shall  bar  the 
submittal  of  an  omitted  document,  or 
preclude  the  raising  of  an  argxunent  or 
objection  not  timely  raised  in  the 
appeal,  or  deny  a  request  for  a 
document  or  other  "discovery"  request 
not  timely  made. 

(3)  The  sanctions  set  forth  in 
paragraphs  (e)  (1)  and  (2)  of  this  section 
shall  not  apply  if  the  Departmental 
Appeals  Board  determines  that  a  grantee 
has  shown  good  cause  for  its  failures  to 
comply  with  the  relevant  requirements. 
Delays  in  obtaining  representation  shall 
not  constitute  good  cause.  Matters 
within  the  control  of  its  agents  and 
attorneys  shall  be  deemed  to  be  within 
the  control  of  the  grantee. 

•        •        •         *        • 

(i)  If  the  responsible  HHS  official 
initiated  termination  proceedings 
because  of  the  activities  of  a  delegate 
agency,  that  delegate  agency  may 
participate  in  the  hearing  as  a  matter  of 


right.  Any  other  delegate  agency, 
person,  agency  or  organization  that 
wishes  to  participate  in  the  hearing  may 
request  permission  to  do  so  from  the 
presiding  officer  of  the  hearing.  Any 
request  for  participation,  including  a 
request  by  a  delegate  agency,  must  be 
filed  within  30  days  of  the  grantee's 
notice  of  appeal  and  request  for  hearing. 

•  •        •        •        • 

3.  Section  1303.15  is  amended  by 
revising  paragraphs  (b)(2)  and  (d)  (1) 
and  adding  new  paragraphs  (d)(4),  (f), 
(g)  and  (h)  to  read  as  follows: 

fl30HS    Appeal  by  ■  grantM  from  a 
dental  of  refunding. 

•  •        •        •        • 

(b)"  •  • 

(2)  Any  such  appeals  must  be  filed 
within  30  days  after  the  grantee  receives 
notice  of  the  decision  to  deny  refunding. 

•  •        •        •        • 

(d)  •  •  • 

(1)  The  legal  basis  for  the  denial  of 
refunding  under  paragraph  (a)  of  this 
section,  the  factual  findings  on  which 
the  denial  of  refunding  is  based  or 
references  to  specific  findings  in 
another  document  that  form  the  basis 
for  the  denial  of  refunding  (such  as 
reference  to  item  numbers  in  an  on-site 
review  report  or  instrument),  and 
citation  to  any  statutory  provisions, 
regulations  or  poUcy  issuances  on 
which  ACF  is  relying  for  its 
determination. 


(4)  A  statement  that  failure  by  the 
responsible  HHS  official  to  meet  the 
requirements  of  this  paragraph  may 
result  in  the  dismissal  of  the  denial  of 
refunding  action  without  prejudice,  or 
the  remand  of  that  action  for  the 
purpose  of  reissuing  it  with  the 
necessary  corrections. 
•        •        •         •         • 

(f)  If  the  responsible  HHS  official  has 
initiated  denial  of  refunding 
proceedings  because  of  the  activities  of 
a  delegate  agency,  that  delegate  agency 
may  participate  in  the  hearing  as  a 
matter  of  right.  Any  other  delegate 
agency,  person,  agency  or  organization 
that  wishes  to  participate  in  the  hearing 
may  request  permission  to  do  so  from 
the  presiding  officer  of  the  hearing. 
Such  participation  shall  not,  without 
the  consent  of  ACYF  and  the  grantees, 
alter  the  time  limitations  for  the 
delivery  of  papers  or  other  procedures 
set  forth  in  this  section. 

(g)  Paragraphs  (j),  (k),  and  (1)  of  45 
CFR  1303.14  shall  apply  to  appeals  of 
denials  of  refunding. 

(h)  The  Departmental  Appeals  Board 
sanctions  with  respect  to  a  grantee's 
appeal  of  denial  of  refunding  are  as 
follows: 


(1)  If  in  the  judgment  of  the 
Departmental  Appeals  Board  a  grantee 
has  failed  to  sulwtantially  comply  with 
the  provisions  of  the  preceding 
paragraphs  of  this  section,  its  appeal 
must  be  dismissed  with  prejudice. 

(2)  If  the  Departmental  Appeals  Board 
concludes  that  the  grantees's  failures  are 
not  substantial,  but  are  confined  to  a 
few  specific  instances,  it  shall  bar  the 
submittal  of  an  omitted  document,  or 
preclude  the  raising  of  an  argument  or 
objection  not  timely  raised  in  the 
appeal,  or  a  document  or  other 
"discovery"  request  not  timely  made. 

(3)  The  sanctions  set  forth  in 
paragraphs  (h)  (1)  and  (2)  of  this  section 
shall  not  apply  if  the  Departmental 
Appeals  Board  determines  that  a  grantee 
has  shown  good  cause  for  its  failures  to 
comply  with  the  relevant  requirements. 
Delays  in  obtaining  representation  shall 
not  constitute  good  cause.  Matters 
within  the  control  of  its  agents  and 
attorneys  shall  be  deemed  to  be  within 
the  control  of  the  grantee. 

4.  Section  1303.16  is  amended  by 
redesignating  paragraphs  (d)  through  (g) 
as  paragraphs  (e)  through  (h);  adding  a 
new  paragraph  (d);  and  revising  newly 
redesignated  paragraph  (f)  to  read  as 
follows: 

|1303.1«    Conduct  of  hMrtng. 

•        •        •        •        • 

(d)  Prepared  written  direct  testimony 
will  be  used  in  appeals  under  this  part 
in  lieu  of  oral  direct  testimony.  When 
prepared  written  direct  testimony  is 
submitted  by  the  parties,  witnesses  must 
be  available  at  the  hearing  for  cross- 
examination  and  redirect  examination. 
If  a  party  can  show  substantial  hardship 
in  using  prepared  written  direct 
testimony,  the  Departmental  Appeals 
Board  may  exempt  it  from  the 
requirement.  However,  such  hardship 
must  be  more  than  difficulty  in  doing 
so,  and  it  must  be  shown  with  respect 
to  each  witness. 


(f)  Any  person  or  organization  that 
wishes  to  participate  in  a  proceeding 
may  apply  for  permission  to  do  so  from 
the  presiding  officer.  This  appUcation, 
which  must  be  made  within  30  days  of 
the  grantee's  notice  of  appeal  and 
request  for  hearing  in  the  case  of  the 
appeal  of  termination  or  denial  of 
refunding,  and  as  soon  as  possible  after 
the  notice  of  suspension  has  been 
received  by  the  grantee,  shall  state  the 
appUcant's  interest  in  the  proceeding, 
the  evidence  or  arguments  the  apphcant 
intends  to  contribute,  and  the  necessity 
for  the  introduction  of  such  evidence  or 
arguments. 

5.  Section  1303.17  is  added  to  read  as 
follows: 
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§  1 303. 1 7    Time  for  hearing  and  decision. 

(a)  Any  hearing  of  an  appeal  by  a 
grantee  from  a  notice  of  suspension, 
termination  or  denial  of  refunding  must 
be  commenced  no  later  than  120  days 
from  the  date  the  grantee's  appeal  is 
received  by  the  Departmental  Appeals 
Board.  The  final  decision  in  an  appeal 
whether  or  not  there  is  a  hearing  must 
be  rendered  not  later  than  60  days  after 
the  close  of  the  proceedings,  including 
submission  of  the  briefs  and  oral 
argiunent.  if  allowed  or  required  by  the 
Departmental  Appeals  Board,  and 
completion  of  final  transcripts  and  any 
other  applicable  corrections  to  them. 

(b)  AUhearings  will  be  conducted 
expeditiously  and  without  undue  delay 
or  postponement. 

(c)  The  time  periods  established  in 
paragraph  (a)  of  this  section  may  be 
extended  if: 

(1)  The  parties  jointly  request  a  stay 
to  engage  in  settlement  negotiations; 

(2)  Either  party  requests  summary 
disposition;  or 

(3)  The  Departmental  Appeals  Board 
determines  that  the  Board  is  unable  to 
hold  a  hearing  or  render  its  decision 
within  the  specified  time  period  for 
reasons  beyond  the  control  of  either 
party  or  the  Board. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[ET  Docliet  No.  98-96;  FCC  9e-119] 

Dedicated  Short  Range 
Communications  of  Intelligent 
Transportation  Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUI^mary:  The  Commission  is  proposing 
to  allocate  75  megahertz  of  spectrum  for 
use  by  Dedicated  Short  Range 
Conunimications  ("DSRC")  of 
Intelligent  Transportation  Systems 
("ITS").  DSRC  systems  are  being 
designed  that  require  a  short  range, 
wireless  link  to  transfer  information 
between  vehicles  and  roadside  systems. 
ITS  services  are  expected  to  improve 
traveler  safety,  decrease  traffic 
congestion,  and  facilitate  reduction  of 
air  pollution  and  conservation  of  fossil 
fuels.  This  action  furthers  the  goals  of 
the  U.S.  Congress,  Department  of 
Transportation  and  the  ITS  industry  to 
improve  the  efficiency  of  the  Nation's 
transportation  infrastructure  and  to 
facilitate  the  growth  of  the  ITS  industry. 


DATES:  Comments  are  due  September 
14,  1998,  reply  conunents  are  due 
October  13, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Derenge,  Office  of  Engineering  and 
Technology,  (202)  418-2451. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  ET  Docket  96- 
95,  FCC  98-119,  adopted  June  11,  1998, 
and  released  June  11, 1998  .  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington.  DC.  and 
also  may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  N.W. 
Washington,  DC.  20036. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1.  On  May  19,  1997,  the  Intelligent 
Transportation  Society  of  America  ("ITS 
America")  filed  a  Petition  for 
Rulemaking  ("Petition")  requesting  that 
the  Commission  allocate  75  megahertz 
of  spectrum  in  the  5.850-5.925  GHz 
band  on  a  co-primary  basis  for  DSRC- 
based  ITS  services.  The  Petition  states 
that  DSRC  links  are  needed  for  eleven 
ITS  user  services  and  places  DSRC 
needs  into  three  categories:  current 
DSRC  applications;  emerging  DSRC 
applications;  and  future  DSRC 
applications. 

2.  The  5.850-5.925  GHz  band  is 
allocated  internationally  on  a  primary 
basis  for  Fixed  Services,  Fixed  Satellite 
Service  ("FSS")  Earth-to-space  links 
("uplinks"),  and  Mobile  Services. 
Additionally,  in  Region  2,  this  band  is 
allocated  on  a  secondary  basis  to  the 
Amateur  Radio  Service  and  the 
Radiolocation  Service.  Finally,  the 
5.850-5.875  GHz  segment  is  designated 
internationally  for  industrial,  scientific 
and  medical  ("ISM")  applications. 
Domestically,  the  entire  band  is 
currently  allocated  on  a  co-primary 
basis  for  the  Government's 
Radiolocation  Service  (i.e.,  for  use  by 
high-powered  military  radar  systems) 
and  for  non-Government  FSS  uplink 
operations.  ISM  devices  and  unlicensed 
part  15  devices  are  also  permitted  to 
operate  in  the  5.850-5.875  GHz 
segment.  Finally,  the  Amateur  Radio 
Service  has  a  secondary  domestic 
allocation  in  the  entire  band. 

3.  We  propose  to  allocate  75 
megahertz  of  spectrum,  at  5.850-5.925 
GHz,  to  the  Mobile  Service  and  to 
designate  its  use  for  DSRC  operations. 
We  tentatively  conclude  that  this 
significant  amount  of  proposed 


spectrum  would  further  the  goals  of  the 
National  ITS  program  and  encourage  the 
development  of  advanced  technologies 
to  increase  the  safety  and  efficiency  of 
the  national  transportation 
infrastructure  well  into  the  future. 
Additionally,  a  75  megahertz  allocation 
should  enable  avoidance  of  occupied 
frequencies  in  areas  where  incumbent 
use  is  heavy  and  should  be  sufficient  to 
meet  the  spectrum  demands  of  future 
DSRC  operations,  such  as  Automated 
Highway  Systems,  which  could  require 
several  dedicated  wideband  chaimels  to 
ensure  reliability.  We  request  comment 
on  whether  this  proposed  allocation  is 
excessive  given  that  efficient  spectrum 
use  techniques  exist  and  our  goal  of 
promoting  spectrum  efficiency.  We 
welcome  alternative  suggestions  for  an 
allocation  for  DSRC. 

4.  We  believe  that  spectrum  sharing 
between  FSS  and  DSRC  operations  may 
be  possible.  However,  we  seek  comment 
on  the  likely  futxire  needs  for  this 
spectrum  for  FSS  earth  stations.  In  this 
regard,  we  note  that  given  the  much 
higher  power  of  FSS  operations  and  the 
relatively  low  power  of  DSRC 
operations,  individual  DSRC  operations 
are  unlikely  to  cause  harmful 
interference  to  incxunbent  FSS  satellite 
operations.  We  also  do  not  expect  that 
DSRC  devices  in  the  aggregate  would 
negatively  impact  existing  or  future  FSS 
operations,  particularly  given  that  there 
are  several  other  potentially  significant 
contributors  to  the  overall  noise  level  in 
this  band,  such  as  government  radars 
and  ISM  devices.  We  request  comment 
on  this  preliminary  assessment.  We  also 
seek  comment  on  what,  if  any,  effects 
the  widespread  deployment  of  DSRC 
devices  could  have  on  future 
development  of  FSS  operations  in  this 
band.  In  this  regard,  we  observe  that 
widespread  deployment  of  mobile 
devices,  including  devices  with 
potential  public  safety  uses,  could  make 
it  more  difficult  to  coordinate  new  FSS 
operations.  We  also  seek  comment  on 
whether  there  are  any  instances  in 
which  DSRC  services  might  be 
imacceptably  impaired  by  FSS 
operations.  We  seek  comment  on 
whether  terrain  shielding,  directional 
antennas,  RF  fencing  and  other 
techniques  can  be  employed  by  DSRC 
operators  to  avoid  receiving  or  causing 
interference.  Alternatively,  should 
interference  situations  arise  where  the 
two  services  are  not  compatible  in  a 
specific  area  or  over  a  range  of 
frequencies,  we  request  comment  on  the 
feasibility  of  relocating  the  FSS 
operations  to  other  geographic  areas  or 
frequency  bands  using  the  principles 
outlined  in  the  Emerging  Technologies 
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rulemaking.  That  is,  if  the  DSRC 
licensee  needs  spectrum  used  by  an  FSS 
licensee,  the  DSRC  entity  would  be 
responsible  for  the  expense  of 
modifying  the  FSS  uplink  to  another 
location  or  frequency  and  ensuring  that 
the  FSS  entity  is  able  to  achieve 
comparable  operations. 

5.  Unlicensed  low  power  operations 
in  the  5.850-5.875  GHz  segment  may  be- 
affected  by  this  potential  allocation. 
Although  imlicensed  devices  have  no 
allocation  status  and  are  not  protected 
by  our  rules,  we  believe  that  the 
provision  of  hearing  assistance  devices 
to  those  with  disabilities  is  a  valuable 
service  in  the  public  interest.  At 
present,  any  mobile  part  15  hearing 
assistance  device  operating  in  the 
5.850-5.875  GHz  band  could  encounter 
interference  problems  from  various 
higher  powered  incumbent  operations 
such  as  Government  radar  operations, 
FSS  and  ISM  operations.  Therefore,  we 
request  comment  on  whether  the  5.850- 
5.875  GHz  segment  is  currently  being 
used  for  hearing  assistance  device 
operations,  the  likelihood  of  any  such 
futiue  uses,  and  whether  any  measures 
can  or  should  be  taken  to  protect  such 
uses. 

6.  We  acknowledge  that  amateur 
operations  are  permitted  to  operate  at 
up  to  1.5  kW  PEP  output  with  high  gain 
antennas  which  could  interfere  with 
DSRC  receivers  if  operated  on  similar 
frequencies  in  the  same  geographic  area. 
Nevertheless,  amateur  operations  have 
access  to  275  megahertz  in  the  5.650- 
5.925  GHz  band  and  we  believe  any 
amateur  use  of  the  5.9  GHz  range  could 
be  engineered  to  avoid  DSRC 
operations.  Also,  amateurs  may  be  able 
to  continue  use  of  these  frequencies  in 
rural  areas  where  DSRC  applications 
may  not  be  extensively  deployed.  We 
anticipate  that  any  interference 
problems  that  may  develop  between 
amateur  stations  and  DSRC  op>erations 
could  be  resolved  by  changing  the 
frequency  of  the  amateur  operation  in 
order  to  protect  primary  statiis 
operations  or  by  other  engineering 
techniques,  such  as  power  reduction  or 
directional  anteiuias. 

7.  We  tentatively  conclude  that  DSRC- 
based  ITS  services  can  share  spectrum 
with  incumbent  operations  in  this 
frequency  range.  We  request  comment 
on  this  issue  and  solicit  further  analysis 
of  the  spectnmi  sharing  potential 
between  DSRC-based  operations  and  the 
incumbent  use  of  the  5.850-5.925  GHz 
band. 

8.  We  believe  it  is  necessary  to  outline 
an  order  of  responsibility  in  resolving 
interference  problems,  if  they  occur. 
Specifically,  we  note  that  DSRC 
operations  are  not  likely  to  interfere 


with  Government  radar  operations  and 
ISM  operations,  but  the  reverse  may  not 
always  be  the  case.  We  propose  to 
require  DSRC  operations  to  accept 
interference  generated  by  ISM 
operations  in  this  range,  as  is  generally 
the  case  in  ISM  bands.  Additionally,  we 
note  that  DSRC  operations,  Government 
radar  operations  and  FSS  Earth-to-space 
operations  would  operate  on  a  co- 
primary  basis  in  this  frequency  range. 
Therefore,  we  propose  to  place  the 
responsibility  for  coordination  equally 
on  each  of  those  operations  through  the 
Frequency  Assignment  Subcommittee  of 
the  Interdepartment  Radio  Advisory 
Committee.  As  is  generally  the  case  with 
co-primary  services,  any  licensee 
initiating  new  or  modified  service  in  the 
band  would  be  required  to  avoid 
interference  to  existing  operations. 
Finally,  secondary  amateur  operations 
would  not  be  permitted  to  cause 
harmful  interference  to  primary  licensed 
operations  in  this  frequency  range. 
Nonetheless,  to  the  extent  that  DSRC 
applications  may  operate  on  an 
unlicensed  basis  under  part  15,  they 
would  be  required  to  avoid  causing 
interference  to  and  cannot  claim 
interference  protection  from  all 
operations  with  secondary  and  primary 
allocation  status.  We  request  comment 
on  this  issue  and  encourage  suggestions 
for  alternative  approaches. 

9.  As  is  always  the  case  for  FCC 
approved  devices,  we  will  require  all 
DSRC  equipment  to  comply  with  our  RF 
safety  guidelines.  We  believe  this  level 
of  protection  is  appropriate  and  will  not 
result  in  the  generation  of  unsafe  levels 
of  RF  energy.  We  request  comment,  on 
whether  any  sp)ecific  aspects  of  our  RF 
safety  guidelines  are  inappropriate  for 
the  deployment  of  DSRC  equipment. 

10.  We  solicit  comment  and  proposals 
for  a  channelization  plan.  We  encourage 
commenters  and  standards  setting 
organizations  to  consider  and  discuss 
the  follov^ng  factors  in  developing  a 
DSRC  channelization  plan:  optimization 
of  spectnun  use;  use  of  informal 
standards  to  promote  compatibility  or 
interoperability  of  certain  DSRC 
applications;  flexible  channel  options 
for  emerging  services;  diversity  of  DSRC 
services;  and  equipment  affordability. 
For  example,  a  proposed  DSRC 
channelization  plan  could  provide  for  a 
few  wideband  channels  for  certain 
purposes,  such  as  backscatter  automatic 
toll  collection,  and  reserve  a  number  of 
narrowband  channels  for  active 
transponder  DSRC  services  or  other 
services  with  smaller  data  throughout 
requirements.  We  request  comment  on 
whether  provision  for  different  channel 
bandwidths  for  di^erent  data 
requirements  or  technologies  would 


significantly  effect  the  viability  or  cost 
of  DSRC  equipment.  Further,  we  request 
comment  specifically  on  whether  to 
permit  use  of  both  passive  and  active 
DSRC  devices  and  on  whether  and  how 
reliance  on  informal  DSRC  technical 
standards,  as  opposed  to  Commission- 
adopted  standards,  may  facilitate  a 
smoother  transition  or  integration 
among  DSRC  technologies. 

Initial  Regulatory  Flexibility 
Certification,  and  Voluntary  Initial 
Regulatory  Flexibility  Analysis 
(VolunUry  IRFA) 

11.  The  Regulatory  Flexibility  Act 
("RFA"),'  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promalgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  ^  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  government  jurisdiction."  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  addition4l  criteria 
established  by  the  Small  Business 
Administration  ("SBA"). 

12.  This  Notice  of  Proposed  Rule 
Making  ("NPRM")  proposes  to  allocate 
the  5.850-5.925  GHz  band  to  the  Private 
Land  Mobile  Service  ("PLMS")  for  use 
by  Dedicated  Short  Range 
Communications  Services  ("DSRCS")  in 
the  provision  of  Intelligent 
Transportation  Services  ("ITS").  DSRCS 
conununications  are  used  for  non-voice 
wireless  transfer  of  data  over  short 
distances  between  roadside  and  mobile 
radio  units,  between  mobile  units,  and 
between  portable  and  mobile  units  to 
perform  operations  related  to  the 
improvement  of  traffic  flow,  traffic 
safety  and  other  intelUgent 
transportation  service  applications  in  a 
variety  of  pubUc  and  commercial 
environments.  This  action  is  taken  in 
response  to  a  Petition  for  Rulemaking 
filed  by  the  Intelligent  Transportation 
Society  of  America  ("ITS  America"). 
While  this  NPRM  does  propose  an 
edlocation  and  some  basic  technical 


I  See  5  U.S.C  603.  The  RFA.  tee  5  U.S.C  601  et. 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996.  Public  Law 
104-121.  110  StaL  847  (1996)  (CWAAA).  Title  D  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBR£FA). 

>5U.S.Ce05(b). 


35560  Federal  Register /Vol.  63,  No.  125 /Tuesday.  June  30,  1998 /Proposed  Rules 

°  ■  ■  iri    I  - 


parameters,  the  issues  of  licensing, 
channelization,  and  other  complex 
technical  matters  are  being  deferred  to 
a  later  proceeding.  Therefore,  because 
this  present  action  will  not  result  in  the 
provision  of  these  operations,  we  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

13.  Despite  the  certification,  we  have 
performed  a  voluntary  Initial  Regulatory 
Flexibihty  Analysis  (IRFAl.  below,  to 
create  a  fuller  record  in  this  proceeding 
and  to  give  more  information  to  entities, 
small  and  not,  that  might  be  affected  by 
our  action.  Written  public  comments  are 
requested  on  the  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM.  The 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  will 
send  a  copy  of  the  NPRM,  including  this 
certification  and  voluntary  analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

14.  The  objective  of  this  action  is  to 
provide  sufficient  spectrum  to  permit 
the  development  of  DSRCS  technologies 
to  improve  the  nation's  transportation 
infrastructure  amd  bolster  the 
involvement  of  United  States  companies 
in  this  emerging  industry. 

B.  Legal  Basis 

15.  This  action  is  taken  pursuant  to 
sections  4(0.  7(a).  303(c).  303(f).  303(g). 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C.  §  154(i). 
157(a).  303(c),  303(f),  303(g).  and  303(r). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

16.  The  5.85-5.925  GHz  band  is 
currently  available  to  the  U.S.  Federal 
Government  for  Radiolocation  purposes, 
Fixed  Satellite  Service  licensees  for 
international  intercontinental  links, 
amateur  radio  operators  and  by  various 
entities  using  part  18  Industrial, 
Scientific  and  Medical  ("ISM") 
equipment  and  part  15  unlicensed 
device  equipment.  We  note  that  there 
are  only  45  FSS  licenses  issued  for 
operation  in  5.85-5.925  GHz  band  and 
most  if  not  all  are  held  by  large 
corporations.  Further,  amateur  radio 
operators  and  the  Federal  Government 
do  not  qualify  as  small  entities.  We  also 
note  that  part  18  ISM  devices  are 
protected  in  this  band,  which  only 
generate  electromagnetic  energy,  are  not 
used  for  communication  purposes  and 
therefore  cannot  receive  interference  or 
be  impacted  by  this  action.  Finally, 


while  part  15  unlicensed  devices  are 
permitted  to  operate  in  the  5.85-5.875 
GHz  portion,  they  do  so  on  an 
unlicensed,  unprotected  basis.  Further, 
the  ConMiission  has  no  means  to 
determine  the  number  of  small  entities 
that  might  use  unlicensed  part  15 
equipment  that  operates  in  the  band  at 
issue.  The  NPRM  discusses  means  by 
which  the  potential  DSRCS  would  be 
able  to  share  the  spectrum  with 
incimibent  operations  and  requests 
comment  on  ways  to  ensxire  such 
spectrum  sharing.  Accordingly,  we  do 
not  believe  this  action  would  have  a 
negative  impact  on  small  entities  that 
operate  in  the  5.85-5.925  GHz  band,  but 
nevertheless  request  comment  on  this 
assessment. 

17.  Regarding  the  Fixed  Satellite 
Service  licensees  for  international 
intercontinental  links,  the  Commission 
has  not  developed  a  definition  of  small 
entities  applicable  to  licensees  in  the 
international  services.  Therefore,  the 
applicable  definition  of  small  entity  is 
generally  the  definition  under  the  SBA 
rules  applicable  to  Communications 
Services.  Not  Elsewhere  Classified 
(NEC). 3  This  definition  provides  that  a 
small  entity  is  expressed  as  one  with 
$11.0  million  or  less  in  aimual  receipts.* 
According  to  the  Census  Bureau,  there 
were  a  total  of  848  communications 
services  providers.  NEC,  in  operation  in 
1992.  and  a  total  of  775  had  annual 
receipts  of  less  than  $9,999  milHon.' 
The  Census  report  does  not  provide 
more  precise  data. 

18.  Regarding  the  future  use  of  the 
5.85-5.925  GHz  band  by  DSRCS 
equipment,  we  believe  it  is  too  early  to 
make  an  determination  on  such 
operations.  A  future  rulemaking 
proceeding  will  propose  further 
technical  standards,  licensing  and 
service  rules  and  a  separate  regulatory 
flexibility  analysis  will  address  all 
issues  relevant  to  that  proceeding. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

^    19.  We  are  proposing  to  allocate  this 
spectrum  for  a  new  service.  The 
licensing  and  technical  regulations 
governing  these  operations  will  be 
addressed  in  a  separate  proceeding. 
Therefore,  this  proposed  action  does  not 
create  any  reporting  or  compliance 
requirements. 


E.  Steps  Taken  to  Sdinimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

20.  The  NPRM  proposes  basic 
technical  rules  such  as  power  limits, 
unwanted  emission  limits  and  a 
frequency  stability  requirement.  It  also 
requests  comment  on  whether 
operational  standards  should  be 

'adopted  to  facilitate  nation-wide 
interoperability  of  DSRCS.  The 
development  of  DSRCS  operational 
standards  could  delay  the  initial 
deployment  of  such  equipment,  but 
could  ultimately  result  in  equal  footing 
for  all  manufacturers,  including  small 
entities,  in  producing  equipment  that 
meets  uniform  standards.  We  request 
comment  on  further  alternatives  that 
might  minimize  the  amount  of 
economic  impact  on  small  entities. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

21.  None. 

List  of  Subjects  in  47  CFR  Parts  2  and 
90 

Communications  equipment,  Radio. 

Federal  Communications  Commission. 
Magaiie  Roman  Salas, 
Secretary. 

[PR  Doc,  98-17314  Filed  6-29-98;  8:45  am] 
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'An  exception  is  the  Direct  Broadcast  Satallile 
(DBS)  Service. 

■•13  CFR  120.121,  SIC  code  4899. 

'  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D.  SIC  code  4899  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  64a 
[I.D.  061998q 

Fisheries  of  the  Northeastern  United 
States;  Petition  for  Rulemaking  for 
Rotational  Opening  of  Georges  Bank 
Closed  Areas  for  Scallop  Fishing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking;  request  for  comments. 

summary:  NMFS  announces  receipt  of, 
and  requests  public  comment  on.  a 
petition  for  rulemaking  requesting  that 
sea  scallop  harvest  be  allowed  on  a 
rotational  basis  in  areas  of  Georges  Bank 
that  are  currently  closed  to  all  vessels 
capable  of  catching  groundfish. 
including  scallop  vessels.  David  E. 
Frulla,  of  Brand.  Lowell,  and  Ryan 
(Petitioner),  has  petitioned  the  Secretary 
of  Commerce  (Secretary),  on  behalf  of 
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the  Fisheries  Survival  Fund,  to 
determine  where  in  the  Georges  Bank 
closed  areas  scallops  are  large  in  size 
and  number  and  where  primary 
groundfish  are  more  susceptible  to 
scallop  gear,  to  better  target  and 
optimize  scallop  fishing  while  still 
maximizing  recovery  of  primary 
groxmdfish  stocks  and  habitat.  The 
Petitioner  requests  that  when  the  data 
collection  has  been  completed, 
emergency  action  be  taken  to  open 
portions  of  Georges  Bank  currently 
closed  to  scallop  fishing,  which  would 
be  balanced  by  closing  some  currently 
open  areas. 

DATES:  Conunents  on  the  petition  are 
requested  on  or  before  August  31, 1998. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking  are  available  upon  request 
from  Gary  C.  Matlock,  Ph.D..  Director, 
Office  of  Sustainable  Fisheries,  NMFS, 
1315  East-West  Highway,  Silver  Spring. 
MD  20910.  Comments  on  the  petition 
should  be  directed  to  Dr.  Gary  C. 
Matlock  at  the  above  address.  Please 
mark  the  outside  of  the  envelope 
"Rotational  Opening  of  Scallop  Closed 
Areas." 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Millikin.  301-713-2341. 
SUPPt^MENTARY  INFORMATK3N:  The 
fishery  affected  by  this  petition  for 
rulemaking  is  the  Atlantic  sea  scallop 
fishery,  which  is  managed  under  the 
Fishery  Management  Plan  for  the 
Atlantic  Sea  Scallop  Fishery  (FMP).  The 
Secretary  has  management  authority  for 
this  species  group  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  management  unit 
for  this  fishery  is  Atlantic  sea  scallop 
(Placopecten  magellanicus)  in  U.S. 
waters  of  the  Atlantic  Ocean  from  North 
Carolina  to  Newfoundland  along  the 
continental  shelf  of  North  America. 
Implementing  regulations  for  the  fishery 
are  found  at  50  OrR  part  648,  subpart 
D. 

The  scallop  advisory  report  issued 
from  the  23""  Stock  Assessment 
Workshop  in  March  1997  stated  that  the 
current  spawning  stock  biomass  (SSB)  is 
at  a  low  level  and  the  level  of  landings 
is  determined  primarily  by  variations  in 
the  number  of  recruits  entering  the 
fishery.  On  Georges  Bank,  abimdance 
and  fishing  mortality  are  at  moderate 
levels,  but  this  results  from 
approximately  one-half  of  the  region 
ciurently  being  closed  to  fishing  via  the 
groimdfish  closed  areas  to  protect 
depleted  stocks  of  cod,  haddock,  and 
yellowtail  flounder.  Scallop  dredges 
were  included  in  the  fishing  ban  owing 


to  their  propensity  to  catch  juvenile 
flatfish  and  other  species  whose  stocks 
had  collapsed.  The  scallop  stock  is 
rebuilding  in  these  closed  areas,  but 
elsewhere  on  Georges  Bank  fishing 
mortahty  is  greater  than  the  current 
overfishing  threshold.  Overfishing  for 
Atlantic  sea  scallops  is  defined  in  the 
FMP  as  the  fishing  mortahty  rate  greater 
than  the  rate  that  would  maintain  an 
SSB  that  is  5  percent  of  the  SSB  level 
that  would  exist  without  fishing.  The 
report  further  states  that  scallops  in  the 
Mid-Atlantic  region  are  at  a  low  level  of 
abundance,  are  overexploited,  and  are 
decliiung.  The  large  1990  and  1991  year 
classes  have  been  overfished  and 
incoming  recruitment  is  among  the 
lowest  on  record.  Based  on  high  fishing 
mortahty  rates,  low  stock  size,  and  lack 
of  significant  recruitment,  the 
management  advice  from  the  Northeast 
Stock  Assessment  Workshop  is  that 
fishing  effort  should  be  reduced 
immediately  and  significantly  in  the 
Mid-Atlantic  region  to  preserve  SSB  and 
to  improve  yield  per  recruit.  Recent 
resuhs  of  the  1997  NMFS  survey 
confirm  that  trends  in  abundance  and 
biomass  in  both  the  Mid-Atlantic  and 
Georges  Bank  regions  are  decreasing. 

The  Petitioner  states  that  the  Georges 
Bank  groundfish  closures,  which  have 
been  in  effect  since  December  1994.  are 
causing  an  imbalance  in  fishing  effort, 
thereby  making  scallop  rebuilding  more 
difficult  to  achieve.  He  is  requesting  that 
information  collected  from  the  Georges 
Bank  area  on  the  scallop  resource  begin 
by  July  1998,  after  which  emergency 
action  should  be  instituted  to  open  areas 
of  Georges  Bank  through  limited 
rotational  openings,  coupled  with 
closiu^s  of  certain  portions  of  currently 
open  areas.  He  states  that  NMFS 
analyses  have  already  concluded  that 
such  rebalancing  should  help  scallop 
stocks  and  moderate  the  worst  of  the 
impending  economic  effects  for  the 
scallop  fishermen. 

NMFS  requests  interested  persons  to 
submit  comments  on  the  petition  for 
rulemaking  submitted  by  the  Petitioner. 
NMFS  will  consider  this  information  in 
determining  whether  to  proceed  with 
the  development  of  regulations 
requested  by  the  petition. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  June  24.  1998. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

IFR  Doc  98-17340  Filed  6-29-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

P.D.  061 9088] 

Western  Pacific  Fishery  lyianagement 
Council;  Put>ilc  Hearing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUIflMARY:  The  Western  Pacific  Fishery 
Management  Council  (Coimcil)  will 
hold  a  public  hearing  to  discuss 
proposed  measures  to  address  the 
requirements  of  the  Magnuson-Stevens 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  through  an 
amendment  to  all  of  the  Council's 
fishery  management  plans  that  will 
address  new  provisions  and  definitions. 

DATES:  The  meeting  will  be  held  on  July 
20,  1998,  from  6:00  p.m.  to  8:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  of  the  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  St.,  Suite  1400,  Honolulu, 
HI,  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director,  at 
(808)  522-8220. 

SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  discuss  and  make 
recommendations  to  the  Coimcil  on  the 
provisions  of  the  Magnuson-Stevens  Act 
pertaining  to  essential  fish  habitat, 
bycatch,  fishing  sectors,  fishing 
communities,  and  definitions  of 
overfishing. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  j>eople  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to 
Kitty  M.  Simonds.  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  June  24.  1998. 

Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  h4arine  Fisheries  Service. 

[FR  Doc.  98-17341  Filed  6-29-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicatjie  to  the 
public.  h4otices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

June  26, 1998. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Washington,  IX  20503  and  to 
Departmental  Qearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  7  CFR  319,  321,  352— Foreign 
Quarantine  Notices. 

OKW  Control  Number:  0579-0049 

Summary  of  Collection:  The  United 
States  Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pests  from  entering 
the  United  States.  The  Plant  Quarantine 
Act  and  the  Federal  Plant  Pest  Act 
authorize  the  Department  to  carry  out 
this  mission.  Section  1  of  the  Plant 
Quarantine  Act  (7  U.S.C.  154)  requires 
the  Secretary  of  Agriculture  to  issue  a 
permit  for  the  importation  into  the 
United  States  of  any  nursery  stock,  and 
to  prescribe  conditions  and  regulations 
for  issuing  these  permits.  Section  5  of 
the  Plant  Quarantine  Act  (7  U.S.C.  159) 
authorizes  the  Secretary  to  determine 
whether  the  unrestricted  importation  of 
any  plants,  fruits,  vegetables,  roots, 
bulbs,  seeds  or  other  plant  products  not 
included  by  the  term  "nursery  stock" 
will  result  in  the  introduction  of  plant 
diseases  or  insect  pest  into  the  United 
States,  and  to  then  specify  which  of 
these  products  will  be  subject  to  the 
provisions  of  Section  1  of  the  Plant 
Quarantine  Act.  Implementing  the  laws 
is  necessary  in  order  to  prevent 
injurious  plant  and  insect  pests  from 
entering  the  United  States,  a  situation 
that  could  produce  serious 
consequences  for  Agriculture. 
Accordingly,  the  Animal  Plant  and 
Health  Inspection  Service  (APHIS)  uses 
a  number  of  forms  and  documents  to 
collect  information  on  pleumed 
importations  of  plants,  fruits,  vegetables 
and/or  plan  products  to  the  United 
States. 

Need  and  Use  of  the  Information: 
APHIS  is  required  to  collect  information 
from  a  variety  to  individuals,  both 
within  and  outside  of  the  United  States, 
who  are  involved  in  growing,  packing, 
handling,  transporting,  and  importing 
foreign  plants,  fruits,  vegetables,  roots, 
bulbs,  seeds,  and  other  plant  products. 
The  information  that  APHIS  collects  is 
vital  to  helping  ensure  that  these 
products  do  not  harbor  plant  or  insect 
pests. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individual  or 
households;  Not-for-profit  institutions; 
Farms;  State.  Local  or  Tribal 
Government. 


Number  of  Respondents:  53,271. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  88.232. 

Assistant  Secretary  for  Administration, 
Office  of  Qvil  Rights 

Title:  Collection  of  Information  on 
Women  in  Agriculture. 

OMB  Control  Number:  0508-NEW. 

Summary  of  Collection:  USDA's 
Office  of  Civil  Rights.  Accountability 
Division  was  formed  and  assigned 
responsibility  for  collecting  data  and 
measuring  USDA's  program  delivery, 
procurement,  export,  and  business 
development  activities  to  women.  The 
Accountability  Division  is  seeking 
approval  of  an  information  collection  to 
survey  participants  at  the  Second 
International  Conference  on  Women  in 
Agriculture  to  gather  demographic  data 
on  women  in  agriculture  and,  more 
specifically,  information  on  customer 
satisfaction  with  USDA  programs  and 
services.  The  conference  will  be  held  in 
Washington.  D.C.  June  28-July  2. 

Need  and  Use  of  the  Information:  The 
information  will  be  collected  through  an 
automated  survey  using  computer 
workstations  positioned  at  various  sites 
throughout  the  conference  facility.  The 
information  will  be  used  by  USDA's 
Office  of  Civil  Rights  to: 

•  Identify  issues  and/ or  barriers 
regarding  program  or  service  delivery, 

•  EstaoHsh  oaseline  data/information 
related  to  program  performance  and 
customer  service, 

•  Provide  potential  solution^  to 
barriers  in  program  and/or  service 
delivery, 

•  Identify  serious  issues  that  would 
merit  a  compliance  or  further  review  by 
the  Office  of  Civil  Rights. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Farms;  State,  Local,  or 
Tribal  Govenmient. 

Number  of  Respondents:  1,300. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  221. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  June  26,  1998. 

Food  and  Nutrition  Service 

Title:  Annual  Report  of  State  Revenue 
Matching. 

OMB  Control  Number:  0584-0075. 
'    Summary  of  Collection:  The  National 
School  Lunch  Program,  administered  by 
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the  Food  and  Nutrition  Service  (FNS),  is 
mandated  by  the  National  School  Lunch 
Act,  42  U.S.C.  1751  and  the  Child 
Nutrition  Act  of  1966,  42  U.S.C.  1771. 
Under  the  program.  States  are  required 
to  match  30  percent  (or  a  lesser  percent 
based  on  per  capita  income)  of  the 
Federal  funds  made  available  for  the 
School  Lunch  Program.  Aimually,  the 
State  agencies  are  required  to  report  to 
FNS,  the  total  funds  used  in  order  to 
receive  Federal  reimbursement  for 
meals  served  to  eligible  participants 
using  form  FNS-13. 

Need  and  Use  of  the  Information:  The 
information  collected  allows  FNS  to 
monitor  State  compliance  with  the 
revenue  matching  requirement.  Without 
this  information.  States  may  receive 
Federal  funds  which  are  not  warranted. 
Monitoring  the  matching  of  State  funds 
is  essential  to  preventing  fraud,  waste, 
or  abuse  in  the  National  School  Lunch 
Program. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  57. 

Frequency  of  Responses:  Reporting: 
Annually. 

Toted  Burden  Hours:  4,560. 

National  A^ricnhural  Statistics  Service 

Title:  Cold  Storage. 

OMB  Control  Number:  0535-0001. 

Summary  of  Collection:  P'roviding 
information  on  national  supplies  of  food 
in  refrigerated  storage  facilities  has  been 
the  responsibility  of  the  Department  of 
Agriculture  since  1914.  This  service  is 
the  outcome  of  an  investigation  made  by 
the  Department  in  1911,  in  response  to 
allegations  that  food  warehouses  were 
being  used  by  food  speculators  to 
"comer-the-market"  and  drive  up  prices 
paid  by  consumers.  NASS  will  collect 
information  using  a  biennial  survey  of 
refrigerated  warehouses  to  provide  a 
benchmark  of  the  capacity  available  for 
refrigerated  storage  of  the  nation's  food 
supply. 

Need  and  Use  of  the  Information: 
NASS  collects  information  from  the 
Cold  Storage  Report  that  includes 
inventory  statistics  for  approximately 
100  food  items  held  in  public,  private, 
and  semi-private  refrigerated 
warehouses.  The  stock  figures  in  the 
Cold  Storage  Report  are  used  by  food 
processors,  food  brokers,  and  farmers  in 
making  production,  marketing,  and 
pricing  decisions. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  3,195. 

Frequency  of  Responses:  Reporting: 
Monthly;  Biaimually:  Other  (8  times/ 
years). 

Total  Burden  Hours:  4.505. 


Farm  Service  Agency 

Title:  Insured  Farm  Ownership  Loan 
PoUcies,  Procedures,  and 
Authorizations. 

OMB  Control  Number:  0560-0157. 

Sununary  of  Collection:  The 
Consolidated  Farm  and  Rural 
Development  Act  of  1972.  authorizes 
the  Seo^tary  and  the  Farm  Service 
Agency  (FSA)  to  make  direct  farm 
ownership  (FO)  loans  to  eligible 
applicants  who  are  unable  to  obtain 
commercial  credit.  The  collection  of 
information  is  needed  to  process 
applicant  requests  for  FSA  FO  loans  in 
a  timely  manner  while  maintaining  the 
highest  lending  standards  possible  to 
protect  the  interests  of  the  government. 
The  purpose  of  FSA's  direct  FO  program 
is  to  help  family  fanners  become 
financially  successful.  FSA  has  various 
tools  to  assist  family  farmers  including 
low  interest  rates,  flexible  repayment 
terms,  and  individualized  credit 
supervision  and  counseUng. 

Need  and  Use  of  the  Information:  The 
collection  of  information  is  used  by  FSA 
employees  to  ensure  that  loans 
involving  the  purchase  of  real  estate  are 
properly  dociunented  and  secured.  This 
protects  the  interests  of  both  the  farm 
borrower  and  the  Government. 

Description  of  Respondents: 
Individuals  or  households;  Farms. 

Number  of  Respondents:  160. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  53.3. 

Food  and  Natrition  Service 

Title:  Repayment  E)emand  and 
Program  Ehsqualification. 

OMB  Control  Number:  0584-NEW. 

Summary  of  Collection:  In 
conjxmction  with  the  Food  Stamp  Act  of 
1977,  the  Food  and  Nutrition  Service 
(FNS)  implements  regulations  that 
provide  requirements  for  food  stamp 
household  application,  certification, 
and  continued  eligibility  for  food  stamp 
benefits.  Occasionally,  FNS  must 
initiate  collection  action  for  repayment 
of  overissued  benefits  resulting  from 
inadvertent  household  and  State  agency 
overissuances.  and  overissuances  due  to 
intentional  program  violations. 
Information  is  collected  in  these 
instances  through  the  appropriate  State 
agency  to  document  the  claim  of 
overissuance  and  initiate  repayment. 

Need  and  Use  of  the  Information:  The 
information  will  be  collected  by  State 
agency  personnel  from  individuals 
collecting  food  stamp  benefits.  The  State 
agencies  must  maintain  all  records 
associated  with  this  collection  for  a 
period  of  three  years  so  that  FNS  can 
review  docimientation  during 


compliance  reviews  and  other  audits. 
Without  approval  of  this  information 
collection,  FNS  would  not  be  able  to 
correct  accidental  or  fraudulent 
overpayment  errors  in  the  Food  Stamp 
Program. 

Description  of  Respondents: 
Individuals  or  households;  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  43,810. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  185,474. 
Rural  Housing  Service 

Title:  7  CFR  1806-A,  "Real  Property 
Insiirance". 

OMB  Control  Number:  0575-0087. 

Summary  of  Collection:  Rural 
Housing  Service  (RHS)  Multi-Family 
Housing  (MFH)  program  is  administered 
under  the  provisions  of  the  Housing  Act 
of  1949  and  Sections  303(c).  and  321(b) 
of  the  consolidated  Farm  and  Rural 
Development  Act  (CONTACT).  This 
regulation  is  cmrently  shared  by  the 
Farm  Service  Agency  (FSA)  and  the 
MFH  of  the  RHS.  The  regulation  governs 
the  servicing  of  property  insurance  on 
buildings  and  land  securing  and  interest 
of  RHS  or  FSA  in  coimection  with  an 
FSA  Farm  Loan  Program  or  RHS  MFH 
loan.  The  information  collected  pertains 
to  the  verification  of  insurance  on 
property  securing  Agency  loans.  The 
information  required  is  submitted  by 
FSA  or  RHS  borrowers  to  agency  offices. 
It  is  necessary  to  protect  the  government 
&t>m  losses  due  to  weather,  natiual 
disasters,  or  fire  and  ensure  that  the 
Act's  loan  making  requirements  of 
hazards  insurance  are  met  by  loan 
applicants. 

Need  and  Use  of  the  Information: 
RHS  MFH  collects  information  from 
borrowers  docimienting  that  they  have 
sufficient  insurance  on  their  property 
that  would  repair  or  replace  the 
valuable  structures  on  the  property 
should  it  be  damaged.  This  protects  the 
Government  from  losses  due  to  weather, 
natural  disasters  or  fire. 

Description  of  Respondents: 
Individuals  or  households;  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  20,386. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  12,562. 
Nancy  Stemoer^ 

Departmental  Information  Clearance  Officer. 
(PR  Doc  98-17358  Piled  6-29-98;  8:4S  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  DA-98-061 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Determination  of 
Equivalent  Grade  A  Butter  Price  Series 

AGBICY:  Agricultural  Marketing  Service. 

USDA. 

action:  Determination  of  equivalent 

price  series. 


SUMMARY:  This  document  announces 
that  the  Chicago  Mercantile  Exchange 
(CME)  Grade  AA  Butter  Spot  Call  for  the 
month  minus  9  cents  is  an  equivalent 
butter  price  alternative  for  use  in 
computing  the  butterfat  differential  and 
the  Basic  Formula  Price- (BFP)  which  are 
used  to  establish  minimum  class  prices 
in  all  Federal  milk  marketing  orders. 
The  CME  aimounced  that  trading  of 
Grade  A  and  Grade  B  butter  in  the 
Butter  Spot  Call  contract  will  be 
suspended  effective  June  26, 1998.  The 
CME  Grade  A  butter  price  currently  is 
used  to  establish  milk  prices  under 
Federal  orders.  The  establishment  of  an 
equivalent  Grade  A  butter  price  series  is 
essential  to  the  continuing  operation  of 
the  Federal  order  program. 
EFFECTIVE  DATE:  June  26,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Programs,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-7183,  e-mail 
address  nicholas — memoli@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  provides  an  equivalent  butter 
price  series  for  calculation  of  the 
butterfat  differential  and  the  BFP  which 
are  used  to  derive  milk  prices  in  all 
Federal  milk  marketing  orders  (7  CFR 
Parts  1001. 1002.  1004.  1005.  1006. 
1007, 1012, 1013,  1030,  1032,  1033, 
1036, 1040, 1044,  1046,  1049,  1050. 
1064, 1065. 1068.  1076.  1079.  1106, 
1124. 1126. 1131, 1134,  1135.  1137, 
1138,  and  1139).  Currently,  the  CME 
Grade  A  butter  price  series  is  used  to 
establish  values  for  the  butterfat 
differential  and  the  BFP  which  are  used 
to  compute  minimum  class  prices  in  all 
Federal  milk  marketing  orders.  The  new 
butter  price  series  is  essential  to  the 
continuing  operation  of  the  Federal 
order  program. 

The  final  CME  Grade  A  butter  price 
will  be  jmnounced  on  June  19, 1998, 
and  this  price  will  be  used  imtil  June 
25.  However,  a  new  equivalent  price 
series  needs  to  be  effective  June  26, 
1998,  to  compute  the  butterfat 
differential  and  the  BFP  for  the  month 


of  June  and  subsequent  months.  For  the 
month  of  June,  the  butterfat  differential 
and  the  BFP  will  be  computed  by  using 
a  simple  average  of  the  CME  Grade  A 
butter  prices  for  the  first  25  days  (June 
1  through  June  25)  and  the  CME  Grade 
AA  butter  prices  minus  9  cents  for  the 
last  5  days  (June  26  to  June  30).  The 
June  butterfat  differential  and  BFP  will 
be  announced  on  July  2,  1998. 
Thereafter,  on  or  before  the  5th  day  of 
each  month,  a  simple  average  of  the 
CME  Grade  AA  butter  prices  less  9  cents 
will  be  used  to  compute  the  butterfat 
differential  and  the  BFP  for  the 
preceding  month. 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  the  applicable  provisions  of  the 
orders,  as  amended,  regulating  the 
handling  of  milk  in  the  aforesaid 
marketing  areas,  it  is  hereby  found  and 
determined  that: 

(1)  The  CME  announced  that  trading 
on  Grade  A  and  Grade  B  butter  in  the 
Butter  Spot  Call  contract  will  be 
suspended  effective  June  26.  1998. 

(2)  The  absolute  level  of  the  CME 
Grade  A  butter  price  is  needed  to 
determine  the  value  of  the  butterfat 
differential  and  the  month-to-month 
change  in  the  price  level  is  used  in  the 
product  price  formula  update 
component  of  the  BFP. 

(3)  Each  order  provides  that  if  for  any 
reason  a  price  or  pricing  constituent 
required  by  the  order  for  computing 
class  prices  or  for  other  purposes  is  not 
available  as  prescribed  in  the  order,  the 
market  administrator  shall  use  a  price  or 
pricing  constituent  determined  by  the 
Secretary  to  be  equivalent  to  the  price 
or  pricing  constituent  that  is  required. 

(4)  The  International  Dairy  Foods 
Association  (IDEA)  requested  that  the 
CME  Grade  AA  Butter  Spot  Call  for  the 
month  less  9  cents  be  used  as  an 
equivalent  Grade  A  butter  price.  IDEA 
suggested  that  the  equivalent  butter 
price  series  become  effective  June  5. 
1998.  or  as  soon  as  possible.  Agri-Mark 
Dairy  Cooperative  submitted  a  comment 
letter  supporting  IDFA's  request  and  the 
recommended  effective  date.  In 
addition,  Michigan  Milk  Producers 
Association  suggested  that  the  CME 
Grade  AA  butter  price  less  9  cents  or  the 
formula  (i.e..  Grade  AA  butter  price — 
.1342/.82)  proposed  by  National  Milk 
Producers  Federation  for  Federal  Order 
Reform  be  used  as  the  equivalent  butter 
price  replacement. 

(5)  The  CME  Grade  AA  butter  price 
for  the  month  less  9  cents  should  be 
used  as  an  equivalent  price  for  the 
purposes  of  establishing  minimum 
prices  under  all  Federal  orders.  The  new 
butter  price  series  is  expected  to  yield 


a  price  generally  equal  to  the  suspended 
price  series.  However,  in  regards  to 
IDFA's  suggested  effective  date,  the 
proper  exercise  of  the  Department's 
authority  would  require  that  the 
Secretary  issue  an  equivalent  price 
determination  with  an  effective  date 
only  after  the  June  26  suspension  of 
Grade  A  butter  trading  on  the  CME. 

(6)  The  final  CME  Grade  A  butter 
price  will  be  announced  on  June  19, 
1998.  and  that  price  will  be  applicable 
until  June  25.  Therefore,  for  the  month 
of  June,  the  butterfat  differential  and  the 
BFP  will  be  computed  by  using  a  simple 
average  of  the  CME  Grade  A  butter 
prices  for  the  first  25  days  (June  1 
through  June  25)  and  the  CME  Grade 
AA  butter  prices  minus  9  cents  for  the 
last  5  days  (June  26  to  June  30).  These 
prices  will  be  announced  on  July  2, 
1998.  Thereafter,  on  or  before  the  5th  of 
each  month,  the  new  equivalent  price 
series  will  be  used  to  compute  the 
butterfat  differential  and  the  BFP  for  the 
preceding  month. 

(7)  In  conclusion,  the  Department  has 
determined  that  the  CME  Grade  AA 
Butter  Spot  Call  for  the  month  less  9 
cents  is  an  equivalent  Grade  A  butter 
price  for  the  purposes  of  computing  the 
butterfat  differential  and  the  BFP  which 
are  used  to  establish  milk  prices  under 
all  Federal  milk  orders.  The  new 
equivalent  butter  price  series  will  be 
effective  June  26. 1998. 

Dated:  )une  26. 1998. 
Authority:  7  U.S.C.  601-674. 

Isi  A.  Siddiqui. 

Acting  Assistant  Secretary,  Marketing  and 

Regulatory  Programs. 

IFR  Doc.  9&-17522  Filed  6-26-98;  2:24  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Coast  Province 
Advisory  Committee  (PAC)  will  meet  on 
July  16  and  17. 1998,  at  the  Pt.  Reyes 
National  Seashore  Administration 
Building  Main  Conference  Room  in 
Olema,  CA.  The  meeting  will  be  held 
from  9:00  a.m.  to  5:00  p.m.  July  16  and 
8:30  a.m.  to  5  p.m.  July  17.  The  Pt. 
Reyes  National  Seashore  Administration 
Building  is  located  at  #1  Bear  Valley 
Road  in  Olema.  Agenda  items  to  be 
covered  include:  (1)  Status  of  2  PAC 
letters;  (2)  Status  of  Aquatic/Riparian 
Monitoring  Team:  (3)  New  National 
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Wildland  Fire  Policy  as  it  relates  to  air 
quality;  (4)  Field  trip  at  the  Pt.  Reyes 
National  Seashore;  (5)  Subcommittee 
reports  and  recommendations  (Coho, 
Public/Private/Tribal  Partnership 
Opportunities,  Work  on  the  Ground, 
Recreation/Tourism,  PAC/Scert, 
Monitoringl;  (6)  Agencies'  feedback  on 
implementing  the  Coho  Subcommittee 
roads  resolution;  (7)  Joint  3  PAC 
meeting  follow-up  on  priority  action 
items  identified  at  the  May  28-29  PAC 
meeting;  (8)  PAC  updates;  and  (9)  Open 
public  forum.  All  California  Coast 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFOftMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows,  CA 
95988.  (530)  934-3316  or  Phebe  Brown, 
Province  Coordinator,  USDA, 
Mendocino  National  Forest,  825  N. 
Humboldt  Avenue,  Willows,  CA  95988, 
(530)  934-3316. 

Dated:  June  22.  1996. 
Daniel  K.  Chithelm. 
Forest  Supervisor. 

[PR  Doc.  98-17282  Filed  6-29-98:  8:45  am) 
HLUNQ  COOf  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servic* 

Southvrest  Oregon  Provlnclai 
Interagency  Executive  Committee 
(REC),  Advisory  Committee 

AGEMCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on  July 
14,  1998  at  the  Diamond  Lake  Resort  at 
Diamond  Lake  in  Douglas  County, 
Oregon. 

The  meeting  will  begin  at  9:00  a.m. 
and  continue  until  5:00  p.m.  Agenda 
items  to  be  covered  include:  (1)  Review 
of  committee  operating  guides;  (2)  a 
proposal  for  course  woody  material 
management;  (3)  Province  Interagency 
Executive  Committee  action  on  the 
Advisory  Committee's  recommendation 
on  issues  to  work  on  over  the  next  year 
(4)  local  issue  presentation  by  Umpqua 
National  Forest  and  Roseburg  Bureau  of 
Land  Management;  (5)  Subconunittee 
reports;  and  (7)  public  comment.  All 
Province  Advisory  Committee  meetings 
are  open  to  the  public 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chuck  Anderson,  Province  Advisory 
Committee  staff,  USDA,  Forest  Service, 


Rogue  River  National  Forest,  333  W.  8th 
Street,  Medford,  Oregon  97501.  phone 
541-858-2322. 

Dated:  lune  22.  1998. 
Charles  ).  Anderson. 

Acting  Forest  Supervisor,  Designated  Federal 
Official. 

[PR  Doc.  98-17283  FUed  8-29-98;  8:45  am] 

nUMQ  COOf  3410-11-1* 


DEPARTMEFfT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stoclcyards  Administration 

Deposting  of  Stoclcyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.],  no  longer  comes 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act 


Facility  No.,  name,  and  lo- 
cation of  stockyard 


GA-153,  Coosa  VaHey 
Livestock  Market.  Inc. 
Rome,  Georgia. 

UT-117,  Parker  Sales. 
Logan,  Utah. 


Date  ol  posting 


May  20,  1959. 
June  18,  1992. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  DC,  22nd  day  of  June 
1998. 

Daniel  L.  Van  Aclwren. 

Director  Office  of  Policy/Litigation  Support 

Packers  and  Stockyards  Programs. 

(PR  Doc.  98-17350  FUed  6-29-98;  8:45  am) 

BIUJNO  COOe  3410-EN-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Comphance 


Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  D.C.  on  Monday, 
Tuesday,  and  Wednesday,  July  13-15. 
1998  at  the  times  and  location  noted 
below. 

DATES:  The  schedule  of  events  is  as 
follows: 

Monday.  July  13.  1999 

9:00  a.m.-Noon  and  1:30-4:00  p.m. 
Committee  of  the  Whole — 
Accessibility  Guidelines  (Closed 
Meeting). 

Tuesday.  July  14.  1998 

9:30  a.m.-Noon    Committee  of  the 
Whole — Accessibility  Guidelines 
(Closed  Meeting). 

1:30-4:00  p.m.     Committee  of  the 
Whole — Detectable  Warnings  and 
over-the-Road  Buses,  Final  Rules 
(Closed  Meeting). 

Wednesday.  July  15.1998 

9:00  a.m.-10:30  a.m.     Planning  and 

Budget  Committee 
10:30  a.m.-Noon    Technical  Programs 

Committee 
1:30  p.m.-3:30  p.m.     Board  Meeting 

ADDRESSES:  The  meetings  will  be  held 
at:  Marriott  at  Metro  Center.  775  12th 
Street.  NW.,  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434,  ext.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPt.EMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items. 
Specific  voting  items  are  noted  next  to 
each  committee  report. 

Open  Meeting 

•  Executive  Director's  Report. 

•  Approval  of  the  Minutes  of  the  May 
13,  1998  Board  Meeting. 

•  Planning  and  Budget  Committee 
Report — Fiscal  Year  1998  Spending  Plan 
Revision. 

•  Technical  Programs  Committee 
Report — Status  Report  on  Fiscal  Year 
1997  and  1998  Research  Projects,  and 
Discussion  of  Research  Objectives  and 
Direction. 

Closed  Meeting 

•  Committee  of  the  Whole  Reports — 
Accessibility  Guidelines;  Suspension  of 
Requirements  for  Detectable  Warnings, 
Final  Rule;  and  Accessibility 
Requirements  for  Over-the-Road  Buses, 
Final  Rule. 

All  meetings  are  accessible  to  persons 
with  disabihties.  Sign  language 
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interpreters  and  an  assistive  listening 

system  are  available  at  all  meetings. 

La%vrence  W.  RoCBee, 

Executive  Director. 

[FR  Doc.  98-17303  Filed  6-29-98;  8:45  ami 

BILLMG  CODE  81S0-01-P 


DEPARTMENT  OF  COMMERCE 

SubmissKjn  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for  clearance 
the  following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  chapter 
35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey 
(CPS)— October  1998  School  Enrollment 
Supplement. 

Form  Nuwberis):  There  are  no  forms. 
We  conduct  all  interviewing  on 
computers. 

Agency  Approval  Number:  0607- 
0464. 

Type  of  Request:  Reinstatement,  with 
change  of  an  expired  collection. 

Burden:  4,000  hours. 

Number  of  Respondents:  48.000. 

Avg  Hours  Per  Response:  5  minutes. 

N^ds  and  Uses:  The  Census  Bureau 
is  requesting  clearance  for  the  collection 
of  data  concerning  the  School 
Enrollment  Supplement  to  be  conducted 
in  conjunction  with  the  October  1998 
CPS.  The  Bureau  of  the  Census  and  the 
Bureau  of  Labor  Statistics  (BLS)  sponsor 
the  basic  annual  school  enrollment 
questions,  which  have  been  collected 
annually  in  the  CPS  for  40  years. 

This  survey  provides  information  on 
public/private  elementary  and 
secondary  school  enrollment,  and 
characteristics  of  private  school 
students  and  their  families,  which  is 
used  for  tracking  historical  trends  and 
for  pohcy  planning  and  support.  This 
survey  is  the  only  source  of  national 
data  on  the  age  distribution  and  family 
characteristics  of  college  students,  and 
the  only  source  of  demographic  data  on 
preprimary  school  enrollment.  As  part 
of  the  Federal  Government's  efforts  to 
collect  data  and  provide  timely 
information  to  local  governments  for 
policymaking  decisions,  the  survey 
provides  national  trends  in  employment 
and  progress  in  school. 

The  data  are  used  by  Federal  agencies; 
state,  county,  and  city  governments;  and 
private  organizations  responsible  for 
education  to  formulate  and  implement 
education  policy.  They  are  also  used  by 
employers  and  analysts  to  anticipate  the 
composition  of  the  labor  force  in  the 
future. 


This  year,  we  are  removing  inquiries 
on  computer  usage  and  private  school 
tuition  which  are  only  asked 
periodically.  No  other  changes  are 
proposed. 

Affected  Public:  hidividuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Volimtary. 

Legal  Authority:  Title  13.  U.S.C. 
Section  182;  and  Title  29.  U.S.C, 
Sections  1-9. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Conunerce. 
room  5327, 14th  and  Constitution 
Avenue.  NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  June  23. 1998. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  Management 

and  Organization. 

IFR  Doc.  98-17286  Filed  6-29-98;  8:45  am) 

BIUJNQ  COOC  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  propxisal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506  (c)(2)(A)). 

Bureau:  International  Trade 
Administration. 

Title:  American  Management  and 
Business  Internship  Training  (AMBIT) 
Program:  Applications. 

Agency  Form  Number:  None. 

OMB  Number:  0625-0224. 

Type  of  Request:  Regular  Submission. 

Burden:  1.050  hours. 

Number  of  Respondents:  450. 

Avg.  Hours  Per  Response:  Range  from 
1  to  3  hours. 

Needs  and  Uses:  The  U.S.  Department 
of  Commerce's  International  Trade 
Administration,  in  collaboration  with 
the  International  Fund  for  Ireland  (IFI). 
has  established  the  American 
Management  &  Business  Internship 
Training  (AMBIT)  program.  AMBIT- 
participating  U.S.  firms  provide  one-to 
six-month  training  programs  for 


managers  and  technical  experts  from 
Northern  Ireland  and  the  Border 
Counties  of  Ireland,  thereby  improving 
their  skills  while  enhancing  U.S. 
commercial  opportunities  in  the  region. 
AMBIT  is  one  of  several  U.S. 
Government  economic  initiatives 
announced  by  President  Clinton  to 
demonstrate  America's  interest  in 
supporting  the  economic  development 
of  Northern  Ireland  and  the  Six  Border 
Counties  of  Ireland. 

The  U.S.  Department  of  Commerce 
works  in  partnership  with  the  IFI,  and 
organization  established  in  1986  by  the 
British  and  Irish  Governments  to 
promote  economic/ social  progress  and 
to  encourage  contact,  dialog,  and 
reconciliation  in  the  region.  The  United 
States,  the  European  Union.  Canada, 
and  New  Zealand  contribute  to  the  IFI 
budget. 

The  applications  are  sent  to  U.S. 
companies  and  intern  candidates  via 
facsimile  or  mail  upon  request. 
Feedback  surveys  are  given  to 
participating  companies  and  interns  at 
the  completion  of  the  programs. 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327.  14th  and 
Constitution.  N.W.,  Washington.  DC 
20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  to  Victoria  Beacher- 
Wassmer,  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  June  25.  1998. 
Madeleine  Clayton. 

Management  Analyst,  Office  of  Management 
and  Organization. 
(FR  Doc.  98-17395  Filed  6-29-98;  8:45  am) 

BILUMQ  COOE  M10-OA-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
Quarterly  Financial  Report 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
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effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  31,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INF0R»«AT10N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ronald  Lee,  Bureau  of  the 
Census,  Room  1282-3,  Washington,  DC 
20233.  Telephone  (301)  457-3343. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Quarterly  Financial  Report  (QFR) 
Program  is  planning  to  submit  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  its  four  data 
collection  forms:  Quarterly  Financial 
Report  Forms  QFR-101(MG)-long  form, 
QFR-102(TR)-long  form,  and  QFR- 
10lA(MG)-short  form,  and  QFR- 
103(NB)-Nature  of  Business  Report.  The 
current  expiration  for  these  forms  is 
December  31,  1998. 

The  QFR  Program  has  published  up- 
to-date  aggregate  statistics  on  the 
financial  results  and  position  of  U.S. 
corporations  since  1947.  It  is  a  principal 
economic  indicator  that  also  provides 
financial  data  essential  to  calcidation  of 
key  Govenunent  measures  of  national 
economic  f)erformance.  The  importance 
of  this  data  collection  is  reflected  by  the 
granting  of  specific  authority  to  conduct 
the  program  in  Title  13  of  the  United 
States  Code.  Section  91.  which  requires 
that  financial  statistics  of  business 
operations  be  collected  and  published 
quarterly.  Pubfic  Law  103-105  extended 
the  authority  of  the  Secretary  of 
Commerce  to  conduct  the  QFR  Program 
under  Section  91  through  September  30, 
1998.  Efforts  are  underway  to  extend 
this  authority.  On  May  13,  1998,  Senator 
Fred  Thompson  (R-TN)  introduced  S. 
2071.  a  bill  that  would  extend  the 
authority  to  conduct  the  QFR  Program 
through  September  30.  2005.  Senator 
John  Glenn  (D-OH)  is  a  co-sponsor  of 
the  legislation.  We  plan  to  submit  a 
request  for  extension  of  the  OMB 
approval  of  the  QFR  program  reporting 
forms  in  anticipation  of  the  enactment 
of  this  legislation. 


The  main  purpose  of  the  QFR  is  to 
provide  timely,  accurate  data  on 
business  financial  conditions  for  use  by 
Government  and  private-sector 
organizations  and  individuals.  An 
extensive  subscription  mailing  list 
attests  to  the  diverse  groups  using  these 
data  including  foreign  countries, 
universities,  financial  analysts,  unions, 
trade  associations,  pubUc  libraries, 
banking  institutions,  and  U.S.  and 
foreign  corporations.  The  primary  users 
are  governmental  organizations  charged 
with  economic  policy-making 
responsibilities.  These  organizations 
play  a  major  role  in  providing  guidance, 
advice,  and  support  to  the  QFR 
Program. 

n.  Method  of  Collection 

The  Census  Bureau  will  use  mail  out/ 
mail  back  survey  forms  to  collect  data. 
Companies  will  be  asked  to  respond  to 
the  survey  within  25  days  of  the  end  of 
the  quarter  for  which  the  data  are  being 
requested.  Letters  and/or  telephone  calls 
encouraging  participation  will  be 
directed  to  respondents  who  have  not 
responded  by  the  designated  time. 

m.  Data 

OMB  Number  0607-0432. 

Form  Number:  QFR-101  (Sent 
quarterly  to  manufacturing,  mining,  and 
wholesale  trade  corporations  with  assets 
of  $50  million  or  more  at  time  of 
sampling),  QFR-102  (Sent  quarterly  to 
retail  trade  corporations  with  assets  of 
$50  milhon  or  more  at  time  of 
sampling).  QFR-IOIA  (Sent  quarterly  to 
manufacturing  corporations  with  assets 
of  less  than  $50  million  at  time  of 
sampling),  and  QFR-103  (Sent  at  the 
beginning  of  sample  selection  and  at  2- 
year  intervals  if  the  corporation  is 
included  in  the  sample  for  more  than 
eight  quarters) 

Type  of  Review:  Regular  Review. 

Affected  Public:  Manufacturing 
corporations  with  assets  of  $250 
thousand  or  more  and  mining  and 
wholesale  and  retail  trade  corporations 
with  assets  of  $50  million  or  more. 

Estimate(l  Number  of  Respondents: 
Form  QFR-101— 3,475  per  quarter, 

13,900  annually 
Form  QFR-102— 575  per  quarter,  2,300 

annually 
Form  QFR-IOIA — 4.500  per  quarter, 

18,000  annually 
Form  QFR-103— 1,225  per  quarter  4,900 

annually. 

Estimated  Time  Per  Response:  The 
average  for  all  respondents  is  about  2.1 
hours.  For  companies  completing  Form 
QFR-101  or  QFR-102,  the  range  is  from 
less  than  1  to  10  hours,  averaging  2.9 
hours.  For  companies  completing  Form 


QFR-IOIA.  the  range  is  less  than  1  hour 
to  3  hours,  averaging  1.2  hours.  For 
companies  completing  Form  QFR-103, 
the  range  is  from  1  to  4  hours,  averaging 
2.4  hours. 

Es^mated  Total  Annual  Burden 
Hours:  The  total  annual  burden  for 
fiscal  years  1999  and  2000  is  estimated 
to  be  80.340  hours. 

Estimated  Total  Annual  Cost:  The 
cost  to  all  respondents  for  their  time  to 
respond  is  estimated  to  be  $1,063,742. 
This  cost  is  calculated  by  multiplying 
the  aimual  burden  hours  (80,340)  by  the 
Bureau  of  Labor  Statistics'  1996  estimate 
($523  for  a  39.5  hour  work  week)  for  a 
private  industry  entry  level  accountant. 

Respondents'  Obligation:  Mandatory. 

Lego/ i^ut/ionty;  Title  13  United  States 
Code,  Sections  91  and  224. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  24,  1998. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  Management 
and  Organization. 

IFR  Doc.  98-17285  Filed  6-29-98;  8:45  a.m.1 
BIUJNQ  COM  3610-07-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  88-8A016. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Wood  Machinery  Manufacturers  of 
America  ("WMMA")  on  February  3, 
1989.  The  Notice  of  issuance  of  the 
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original  Certificate  was  published  in  the 
Federal  Register  on  February  9, 1989 

(54  FR6312). 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director. 
Office  of  Export  Trading  Company* 
Affairs.  International  Trade 
Administration.  (202)  482-5131.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  HI  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325 
(1998). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6Cb).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a). 
any  person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  88-80016,  was  originally  issued  to 
WMMA  on  February  3. 1989  (54  FR 
6312.  February  9,  1989)  and  previously 
amended  on  June  22.  1990  (55  FR 
27292.  July  2. 1990);  August  20.  1991 
(56  FR  42596.  August  28.  1991); 
December  13,  1993  (58  FR  66344. 
December  20,  1993);  August  23.  1994 
(59  FR  44408,  August  29.  1994); 
September  20.  1996  (61  FR  50471. 
September  26.  1996);  and  June  20. 1997 
(62  FR  34440.  June  26.  1997). 

WMMA's "Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
§325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  Terrco.  Inc..  Waterloo.  South 
Dakota;  and 

2.  Delete  L.R.H.  Enterprises.  Inc.  and 
Wood-Mizer  Products  as  "Members"  of 
the  Certificate. 

Effective  Date:  March  10, 1998. 

Dated:  June  24, 1998 
Morton  Schnabel, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 
(FR  Doc.  98-17337  Filed  6-29-98:  8:45  am) 

aiLUNO  CODE  1S10-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  0622980] 

Marine  Mammals;  File  No.  P368F 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 


summary:  Notice  is  hereby  given  that  Dr. 
James  T.  Harvey.  Associate  Professor, 
Moss  Landing  Marine  Laboratories.  P.O. 
Box  450,  Moss  landing.  CA  95039-0450. 
has  requested  an  amendment  to 
scientific  research  Permit  No.  974  (File 
No.  P368F). 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  30. 
1998. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  NMFS. 
1315  East- West  Highway.  Room  13705, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach.  CA  90802-4213 
(562/980-4001);  and 

Director.  National  Marine  Mammal 
Laboratory.  National  Marine  Fisheries 
Service.  NOAA.  7600  Sand  Point  Way. 
NE.  BIN  C15700,  Bldg.  1.  Seattle.  WA 
98115-0070  (206/526-4045). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Documentation  Division.  F/PRl.  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway.  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  requ^t  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson.  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  974. 
issued  on  August  29. 1995  (60  FR 


46577)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  No.  974  authorizes  the  permit 
holder  to:  determine  body  fat  of  harbor 
seals  (Phoca  vitulina);  handle  20  harbor 
seal  pups  up  to  four  times  and  80  pups 
one  time  annually  to  track  changes  in 
health,  physiological  condition,  and 
diving  behavior;  handle  20  adults  and 
20  juveniles  four  times  annually  to 
determine  seasonal  shifts  in  health, 
physiological  condition,  and  diving 
behavior;  and  harass  600  harbor  seals  as 
a  result  of  the  above  activities.  The 
permit  holder  requests  authorization  to: 
increase  the  number  of  accidental 
mortalities  ftt)m  2  to  15  to  compensate 
for  the  effects  of  El  Nino  on  pup 
condition,  and  increase  total  number  of 
takes  of  adults  and  subadults. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.].  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  June  23, 1998. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  98-17339  Filed  6-29-98;  8:45  am) 

WLUNQ  COOe  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0624980] 

Marine  Mammals;  Permit  No.  926 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 


SUMMARY:  Notice  is  hereby  given  that  Dr. 
Robin  W.  Baird,  Dalhousie  University, 
Halifax,  Nova  Scotia,  B3H  4J1.  Canada, 
has  requested  an  amendment  to 
scientific  research  Permit  No.  959. 
DATES:  Written  comments  must  be 
received  on  or  before  July  30, 1998. 
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ADDRESSES:  The  amendment  request 
and  related  dociunents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  foUowins  office(s): 

Permits  Division,  Office  ofProtected 
Resources.  NMFS,  1315  East-West 
Highway.  Room  13705,  Silver  Spring, 
MD  20910  (301/713-2289), 

Regional  Administrator,  Northwest 
Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way,  NE,  BIN 
C1570O,  Bldg.  1,  Seattle,  WA  (206/526- 
6150); 

Regional  Administrator,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802.-1668  (907/586-7221);  and 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213  (562/ 
980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  ofProtected 
Resources,  National  Marine  Fisheries 
Service,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 
leannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  Permit  Holder  is  currently 
authorized  to  (1)  radio  tag  via  suction 
cup  attachment  up  to  50  killer  whales 
[Oixinus  orca)  and  up  to  100  Dall's 
porpoise  [Phocoenoides  dalli)  annuaUy 
in  the  waters  of  Washington,  Southeast 
Alaska,  Oregon,  and  Cahfomia  over  a  5- 
year  period. 

The  Holder  is  now  requesting  that  the 
Permit  be  amended  to  authorize  the 
suction-cup  TDR/VHF  tagging  of  the 
following  additional  species  of 
cetaceans:  Baird's  beaked  whales 
(Berardius  bairdif),  Cuvier's  beaked 
whales  [Ziphius  cavirostris),  sperm 
whales  [Physeter  macrocepbalus], 
northern  right  whale  dolphins 
(Lissodelphis  borealis),  Pacific  white- 
sided  dolphins  (Lagenorhynchus 
obliquidens).  Risso's  dolphins  {Grampus 
griseus),  short-finned  pilot  whales 
[Globicephala  macrorbynchus),  false 
killer  whales  [Pseudorca  crassidens), 
minke  whales  (Balaenoptem 
acutorostrata],  and  gray  whales 
[Eschrichtius  robustus). 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 


NMFS  is  forwarding  copies  of  this 
appUcation  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

D«tad:  June  24. 1998. 
Ann  D.  Twbush, 

Chief.  Pwmits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  9e-17392  Filad  ft-29-98;  8:45  am) 

■LUNQCOOf  MIft-a-P 


DEPARTMErrr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  062298B] 

Marine  Mammals;  File  No.  758-1459 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  appUcation. 

SUMMARY:  Notice  is  hereby  given  that  Or. 
Kimberlee  Beckmen,  Institute  of  Arctic 
Biology.  Univereity  of  Alaska  Fairbanks, 
P.O.  Box  757000,  Fairbanks,  AK  99775- 
7000,  has  applied  in  due  form  for  a 
permit  to  take  northern  fur  seals 
[Callorbinus  ursinus)  for  purposes  of 
scientific  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  30, 
1998. 

ADDRESSES:  The  apphcation  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region,  National  Marine  Fisheries 
Service,  NOAA.  P.O.  Box  21668,  Juneau. 
AK  99802-1668  (907/586-7221). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Ekxriunentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 


comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  )ohnson,  301/713-2289. 
SUPPLEMENTARY  WFORMATKDN:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Manunal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Manunals  (50  CFR 
part  216),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C  1151  et  seq.). 

The  applicant  seeks  to  determine  liver 
enzyme  activity  from  up  to  six  fresh, 
northern  fur  seal  pup  carcasses  or 
stillbirth  fetuses.  In  the  event  that  no 
fresh  carcasses  are  available,  the 
appUcation  wishes  to  euthanize  up  to 
six  moribund/mortally  injured  seals.  If 
an  animal  has  any  chance  of  survival  if 
left  on  its  own,  or  could  siuvive  through 
rehabiUtation,  then  euthanasia  would 
not  be  administered. 

In  compUance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
envirorunental  impact  statement. 

Concurrent  with  the  pubUcation  oif 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
appUcation  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

D«te±  )une  24.  1998. 
Ann  D.  Tolnuih, 

Chief,  Permits  and  Documentation  Division, 
Office  ofProtected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-17393  Filed  6-29-98;  8:45  am) 

BIUJNQ  CODE  3610-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  E)efense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title  and  OMB  Number:  Defisnse 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  223, 
Environment,  Conservation,  and 
Occupational  Safety,  and  Related 
Clauses  at  252.223;  OKffl  Number  0764- 
0272. 


1998 


Type  of  Request:  Revision. 

Number  of  Respondents:  2.856. 

Responses  Per  Respondent:  12.56. 

Annual  Responses:  35,873. 

Average  Burden  Per  Response:  0.81 
hours. 

Annual  Burden  Hours:  28.964. 

Needs  and  Uses:  This  information 
collection  requirement  consolidates  the 
requirements  previously  covered  by 
0MB  Control  Numbers  0704-0272. 
0704-0343.  and  0704-0385,  and  also 
transfers  requirements  relating  to  Part 
223  from  OMB  Control  Number  0704- 
0187.  This  information  collection 
requirement  pertains  to  information  that 
an  offeror/contractor  must  submit  to  the 
Department  of  Defense  (DoD)  in 
response  to  solicitation  provisions  and 
contract  clauses  in  DFARS  252.223.  The 
information  is  used  by  DoD  contracting 
officers  to:  (1)  Verify  compUance  with 
requirements  for  labeling  of  hazardous 
material;  (2)  ensure  compUance  of 
contractors  with  DoD  4145. 26-M.  DoD 
Contractors'  Safety  Manual  for 
Ammunition  and  Explosives,  and 
minimize  risk  of  future  mishaps;  (3) 
monitor  subcontractor  compUance  with 
DoD  4145.26-M;  (4)  verify  that  the 
contractor  has  the  financial  capabihty  to 
reimburse  the  Government  for  any 


liabilities  incurred  by  the  Government 
as  a  result  of  the  contractor's  negligence 
or  breach  of  contract;  and.  (5)  monitor 
subcontractor  compUance  with  DoD 
5100.76-M.  Physical  Security  of 
Sensitive  Conventional  Arms. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For  Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway.  Suite 
1204,  ArUngton,  VA  22202-4302. 

Dated:  June  25,  1998. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  9a-17317  Filed  6-29-98;  8:45  ami 

BILUNO  COOe  500O-04-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  98-43]     " 
36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Assisteince  Agency. 
action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
pubUshing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  pubUshed  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSAA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-43, 
with  attached  transmittal,  policy 
justification  and  sensitivity  of 
technology. 

Dated:  June  25, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNa  CODE  $000-04-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON,  DC  20301-2800 


11  JUN  1998 

In  reply  refer  tos 

Z-67832/98 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-43,  concerning  the  Department  of  the  Army's 
proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Israel  for 
defense  articles  and  services  estimated  to  cost  $73  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

Sincerely/. 


1A_ 


MICHAEL  S.  DAVISON,  JR. 

LIEUTENANT  GENERAL,  USA 

DIRECrOR 


Attachments 


Szuae  Itr  toi 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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TranBmittal  No.  98-43 

Motic«  of  Propoaad  Issuanc*  of  X««tt«r  of  Offer 

Purruant  to  Saction  36(b)(1) 

of  th«  Arms  Export  Control  Act 


(i) 
(ii) 


Pro«p»ctiv   PurchasTi      Zsra«l 


Total   BgtJJiated  Value: 
Major   Defense    E^quipa^nt 
Other 
TOTAL 


$  24  million 
$  49  million 
$  73  million 


(iii)    Description  of  Articlee  or  Servicee  Offered! 

PATRIOT  Hissile  System  e<iuip««nt  including  three 
AN/MP^-5  3  radar  sets,  three  AN/M5Q-104  engagement 
control  stations,  three  M983  tractors,  nine  M931A2 
truc>cs.  Government  Furnished  Ekiuipment,  trailers, 
information  coordination  central,  transporters, 
modification  )cits,  generators,  shop  and  tool 
e<iuipment/  spare  and  repair  parts,  support  and  test 
a<Taipm«nt,  personnel  training  and  training  e<iuipment. 
Quality  Assurance  Teeui,  technical  support,  and  other 
related  elements  of  logistics  support. 


(!▼)    Military  Department:   Army  (YRA) 

(▼)    Sales  CoMBiLission,  T—,    etc..  Paid,  Offered,  or  Agreed 

to  be  Paid :   None 

(▼i)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Soldi 
See  Annex  attached. 

(rii)    Date  Report  Delivered  to  Congress:   H  JDN  1998 


*   as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act, 
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POLICY  JUSTIFICATION 

Israel  -  PATRIOT  Miseile  System  Equipment 

The  Government  of  Israel  has  requested  a  possible  sale  o£ 
PATRIOT  Missile  System  equipment  including  three  AN/MPQ-53 
radar  sets,  three  AN/MSQ-104  engragement  control  stations,  three 
M983  tractorS/  nine  M931A2  trucks.  Government  Furnished 
Equipment,  trailers,  information  coordination  central/ 
transporters,  modification  kits,  generators,  shop  and  tool 
equipment,  spare  and  repair  parts,  support  and  test  equipment, 
personnel  training  and  training  equipment.  Quality  Assuremce 
Team,  technical  support,  and  other  related  elements  of 
logistics  sups>ort.   The  estimated  cost  is  $73  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  of  the  United  States  by  helping  to  improve 
the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  izoportant  force  for  political  stability  and  economic 
progress  in  the  Middle  East. 

Israel  needs  this  surface-to-air  equipment  to  continue  the 
upgrade  of  its  air  defense  capabilities  and  will  have  no 
difficulty  ed^sorbing  these  additional  equipment  into  its  armed 
forces. 

The  proposed  sale  of  this  equipment  zind  support  will  not  affect 
the  basic  military  balance  in  the  region. 

The  prime  contractor  will  be  Raytheon  Electronic  Systems, 
Bedford,  Massachusetts.   Under  this  sale,  the  contractor  will 
incur  offset  obligations  under  an  existing  industrial 
cooperation  agreement. 

Implementation  of  this  proposed  sale  xaay  require  a  Quality 
Assurance  Team  in-country  periodically  as  the  program  proceeds. 


There  will  be  no  adverse  intact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 
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Transmittal  No.  98-43 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  A_rmfl  Export  Control  Act 

Annex 

Item  No.  ▼! 


(vi) 


AN/MPQ-53 

sensitive 

level  of 

training. 

system  is 

tkrough  r 

This  info 

test  data 

Confident 

Sensitivity  of  Technoloyyi 

1.    The  PATRIOT  Air  Defense  Weapon  System  and  the 
semi-trailer  mounted  radar  set  are  the  classified  and 
elements  of  the  PATRIOT  Missile  System.   The  hisrhest 

classified  information  required  to  be  released  for 
operation,  *n^  maintenance  of  the  PATRIOT  missile* 
Secret.   The  highest  level  which  could  be  revealed 

everse  engineering  or  testing  of  the  end  item  is  Secret. 

rmation  includes  Confidential  and  Secret  reports  and 

,  as  well  as  performance  aind  capability  data  classified 

ial/Secret . 


2.  If  a  technologically  advanced  adversary  were  to 
obtain  knowledge  of  the  specific  hardware  and  software  elements, 
the  information  could  be  used  to  develop  co\intermeasures  or 
e<ruivalent  systems  which  might  reduce  weapon  system  ef f ectivenese 
or  be  used  in  the  development  of  a  system  with  similar  or 
advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient 
covintry  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 

(FR  Doc.  98-17315  Filed  6-29-98;  8:45  am] 

3ILUNQ  CODE  5000-04-C 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Altering  a  record  system. 

summary:  The  Department  of  the  Navy 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 
DATES:  The  alteration  will  be  effective 
on  July  27,  1998,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOLA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545, 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  ^bove. 

The  proposed  altered  system  report, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  June  17, 
1998,  to  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996,  (61  FR  6427,  February 
20,  1996). 

Dated:  June  25, 1998. 

L.  M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N0552(M 

SYSTEM  NAME: 

NCIS  Investigative  Files  System 
(February  22.  1993.  58  FR  10762). 

CHANGES: 


CATEGORIES  Of  INOfVIDUALS  COVERED  BV  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Persons 
in  the  following  categories  who  require 
access  to  classified  defense  information 
and  others  who  are  of  criminal, 
counterintelligence,  security  or  general 
investigative  interest  to  NCIS: 


Active,  reserve,  and  inactive  members 
of  the  naval  service;  civilians,  to  include 
appbcants  for  employment  with  NCIS; 
both  citizen  and  aUen  employees 
located  in  both  the  U.S.  and  in  overseas 
areas  and  including  temporary,  part- 
time,  and  advisory  persoiuiel  employed 
by  the  Department  of  the  Navy; 
industrial  and  contractor  personnel; 
dviUan  personnel  being  considered  for 
sensitive  positions,  boards,  conferences, 
etc.  Civilian  persoruiel  who  worked  or 
resided  overseas,  e.g.,  Red  Cross 
personnel.  Civilian  and  military 
personnel  accused,  suspected,  a  witness 
to,  or  victims  of  felonious  type  offenses, 
or  lesser  offenses  impacting  on  the  good 
order,  discipline,  morale  or  security  of 
the  Department  of  the  Navy;  civilian 
personnel  seeking  access  to  or  seeking 
to  conduct  or  operate  any  business  or 
other  function  aboard  a  Department  of 
the  Navy  installation,  facility  or  ship; 
civilians  and  civihan  or  military 
personnel  who  are  subjects,  co-subjects, 
witnesses,  and  victims  in  law 
enforcement  and  investigative  cases  in 
which  law  enforcement  and 
investigative  authorities  (Federal,  state, 
and  local)  have  requested  laboratory 
analysis  of  submitted  evidence  for  law 
enforcement  purposes;  civilians  and 
civilian,  contract  and  military  personnel 
upon  whom  evidence  is  stored  at  a 
Consolidated  Evidence  FaciUty;  civilian, 
contract,  or  military  personnel  involved 
in  the  loss,  compromise,  or 
unauthorized  disclosure  of  classified 
material/information;  civilians,  contract, 
and  civilian  and  military  personnel  who 
were/are  of  counterintelligence  interest 
to  the  Department  of  the  Navy.  Persons 
under  investigation  and  parlies  to  the 
conversation  whose  conversations  have 
been  intercepted  during  wire,  electronic 
and  oral  surveillance  operations 
conducted  by  or  on  behalf  of  NCIS." 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'Official 
investigative  reports  prepared  by  NCIS 
or  other  Federal,  state,  local  or  foreign 
law  enforcement  or  investigative  body. 
NCIS  information  reports  (NIRs)  and 
their  predecessor  NCIS  operations 
reports  (NORs)  and  their  predecessor 
NCIS  Reports  of  Investigations  (ROI). 
NCIS  NIRS,  ROIs,  and  other  similar 
documents  and  NIRs  document 
information  received  by  NCIS  which  is 
of  interest  to  the  naval  services  or  other 
law  enforcement  or  investigative  bodies. 
The  Counterintelligence  Directorate  still 
uses  the  ROI  format  to  document  its 
investigative  activities.  Requests  for, 
documentation  pertaining  to,  results  of 
wire,  electronic  and  oral  intercepts; 
polygraph  examinations  and  siunmaries; 
physical  surveillances;  mail  cover  or 


search;  and  other  law  enforcement  and 
counterintelligence  investigative 
methods.  Also  may  contain  biographic 
data ,  intelligence/counterintelligence 
debriefing  reports,  information 
concerning  U.S.  persormel  who  are 
missing,  captured,  or  detained  by  a 
hostile  entity.  The  information  may  be 
of  criminal,  counterintelligence,  or 
general  investigative  interest. 

Action  Lead  Sheets,  investigative 
summaries,  mem.oranda  for  the  files  and 
correspondence  relating  to  specific 
cases  and  contained  in  the  individual 
dossier. 

Polygraph  Data.  A  listing  of  persons 
who  submitted  to  polygraph 
examination  by  NCIS  examiners.  The 
data  includes  the  examinee's  name, 
location  and  results  of  the  examination 
and  the  identity  of  the  examiner.  Also, 
copies  of  examination  records  created  in 
support  of  criminal  investigations.  This 
data  includes  statistical  and  technical 
data  sheets,  questions  sheets,  charts, 
numerical  evaluation  forms,  subject 
statements,  consent  forms,  medical 
waivers,  interview  logs,  personal  data 
sheets,  and  related  documents. 

Case  Control  and  Management 
documents  which  serve  as  the  basis  for 
recording,  conducting,  controlling,  and 
guiding  the  investigative  activity. 
Records  identifying  confidential  sources 
and  contacts  with  them.  Index  to 
persons  reported  by  'Name  Only'. 

Regional  Laboratory  Report  Records. 
Records  reporting  and  documenting 
laboratory  analysis  of  submitted 
evidence. 

Consolidated  Evidence  Inventory 
Records.  Reporting  and  documenting 
evidence  analyzed,  stowed,  transferred, 
or  destroyed.  Wire,  Electronic,  and  Oral 
Interceptions  Index  Records.  Listing  of 
persons  who  were  subjects  of  wire, 
electronic,  or  oral  communications 
intercept  operations.  The  data  includes 
the  name  of  the  person  who  is  the 
subject  of  the  surveillance  and 
citizenship;  Social  Security  Number; 
and  date/place  of  birth,  if  knowTi;  to  the 
extent  known  names  of  each  identifiable 
person  whose  communications  were 
intercepted;  telephone  numbers  or  radio 
call  signs  involved;  case  number; 
address  of  location  of  each  interception; 
activity  maintaining  the  case  file;  and 
date  or  dates  of  the  interceptions. 

Case  Control  and  Narcotics  Data 
Records.  Automated  records  used  only 
for  statistical  purposes  in  accounting  for 
productivity,  manhour  expenditures; 
various  statistical  data  concerning 
narcotics  usage  and  used  solely  for 
statistical  purposes. 

Screening  Board  Reports.  These 
reports  set  forth  the  results  of  oral 
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examination  of  applicants  for  a  position 
as  a  Special  Agent  with  NCIS. 

Personnel  Security  Investigations. 
Requests  for  and  results  of 
investigations  or  inquiries  conducted  by 
U.S.  Navy  or  other  Department  of 
Defense,  Federal,  state,  or  local 
investigative  agency.  Record  includes: 
personal  history  statements;  fingerprint 
cards;  personnel  security  questionnaire; 
medical  and/ or  educational  records  and 
waivers  for  release;  requests  for  and 
National  Agency  checks;  local  agency 
checks;  military  records;  birth  records; 
employment  records;  credit  records  and 
waivers  for  release;  interviews  of 
education,  employment,  and  credit 
references;  interviews  of  listed  and 
developed  character  references; 
interviews  of  neighbors;  etc' 

AUTMOWTY  FO«  l(UIKTO«AI*Cf  Of  TMf  SYSTai: 

Delete  entry  and  replace  v»rith  '5 
U.S.C.  301.  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
18  U.S.C.  2510-2520  and  3504;  44  U.S.C. 
3101;  47  U.S.C.  605;  Executive 
Memorandum  of  June  26. 1939. 
Investigations  of  Espionage, 
Counterespionage  and  Sabotage  Matters; 
DoD  Reg\dation  5200.2-R.  Personnel 
Security  Program  Regulation;  DoD 
Directive  5200.26,  Defense  Investigative 
Program;  DoD  Directive  5200.27, 
Acquisition  of  Information  Concerning 
Persons  and  Organizations  Not 
Affiliated  with  the  Department  of 
Defense;  DoD  Directive  5210.48,  DoD 
Polygraph  Program;  DoD  Regulation 
5240. 1-R.  Procedures  Governing  the 
Activities  of  DoD  Intelligence 
Components  that  Affect  United  States 
Persons;  DoD  Directive  5505.9, 
Interception  of  Wire.  Electronic,  and 
Oral  Communications  for  Law 
Enforcement;  Secretary  of  the  Navy 
Instruction  3820. 2D.  Investigative  and 
Counterintelligence  Collection  and 
Retention  Guidelines  Pertaining  to  the 
Department  of  the  Navy;  Secretary  of  the 
Navy  Instruction  5520. 3B,  Criminal  and 
Security  Investigations  and  Related 
Activities  Within  the  Department  of  the 
Navy;  Secretary  of  the  Navy  Instruction 
5520.48.  Department  of  the  Navy 
Polygraph  Program;  OPNAV  Instruction 
5510.1H.  Department  of  the  Navy 
Information  and  Personnel  Seciurty 
Program  RegulaUon;  E.O.  9397  (SSN); 
E.O.  10450.  Security  Requirements  for 
Government  Employees,  in  particular 
sections  2.  3.  4.  5.  6.  7.  8.  9.  and  14;  and 
E.O.  12333.  United  States  InteUigence 
Activities." 

PURPOS£(S): 

Delete  entry  and  replace  with  'The 
information  rn  this  system  is  (was) 
collected  to  meet  the  investigative. 


counterintelhgence.  and  security 
responsibilities  of  the  Department  of  the 
Navy.  This  includes  personal,  personnel 
security,  internal  security,  criminal,  and 
other  law  enforcement  matters  all  of 
which  are  essential  to  the  effective 
operation  of  the  Department  of  the 
Navy. 

The  records  in  this  system  are  used 
for  the  following  purposes:  Suitability 
for  access  or  continued  access  to 
classified  information;  suitability  for 
promotion,  employment,  or  assignment; 
suitability  for  access  to  military 
installations  or  industrial  firms  engaged 
in  government  projects/contracts; 
smtability  for  awards  or  similar  benefits; 
use  in  ctirrent  law  enforcement 
investigation  or  program  of  any  type 
including  applicants;  use  in  judicial  or 
adjudicative  proceedings  including 
litigation  or  in  accordance  with  a  court 
order,  to  assist  Federal,  state  and  local 
agencies  that  perform  law  enforcement 
or  quasi-law  enforcement  functions;  to 
assist  Federal,  state  and  local  agencies 
that  perform  victim/witness  assistance 
services,  child  protection  services  or 
family  support  or  sailor  services; 
insurance  claims  including  workmen's 
compensation;  provide  protective 
operations  under  the  DoD  Distinguished 
Visitor  Protection  Program  and  to  assist 
the  U.S.  Secret  Service  in  meeting  its 
responsibilities;  assist  local  law 
enforcement  agencies  in  meeting  their 
responsibilities  for  complying  with 
Congressionally  mandated  records 
checks  such  as  Brady  Handgun  Violence 
Prevention  Act  checks;  used  for  public 
affairs  or  publicity  purposes  such  as 
wanted  persons  announcements,  etc; 
referral  of  matters  under  their 
cognizance  to  federal,  state  or  local  law 
enforcement  authorities  including 
criminal  prosecution,  civil  court  action 
or  regulatory  order;  advising  higher 
authorities  and  naval  commands  of  the 
important  developments  impacting  on 
seciirity,  good  order  or  discipline; 
reporting  of  statistical  data  to  naval 
commands  and  higher  authority;  input 
into  the  Defense  Security  Service 
managed  Defense  Clearance  and 
Investigations  Index  (DCII)  database 
under  system  notice  V5-02.  Wire, 
Electronic,  and  Oral  Interceptions  Index 
is  maintained  to  enable  NCIS  to  quickly 
locate  records  of  intercept  activities  in 
response  to  motions  for  discovery  and 
inquiries. 

Users  of  the  records  in  this  system 
include  NCIS  employees  who  require 
access  for  operational,  administrative,  or 
supervisory  purposes;  DoD  criminal 
investigative  and  intelligence  units;  DoD 
components  making  suitability 
determinations.' 


R0UTV4C  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Delete  paragraphs  one.  three,  and  five, 
and  add  the  following  three  paragraphs 
"To  the  Immigration  and  Naturalization 
Service,  Department  of  Justice,  for  use 
in  alien  admission  and  naturalization 
inquiries  conducted  under  Section  105 
of  the  Immigration  and  Naturalization 
Act  of  1952,  as  amended. 

To  the  Department  of  Veterans  Affairs 
for  use  in  benefit  determinations. 

To  the  White  House  for  the  purpose 
of  persoimel  actions  requiring  approval 
of  the  President  of  the  United  States  as 
provided  for  in  DoD  Instruction  1320.4." 


RFrmEVABaiTY: 

Delete  entry  and  replace  with  "NQS 
closed  case  paper  files  are  filed  by 
numeric  sequential  mmiber,  alphabetic 
by  topical  title,  and  geographic  location; 
microfilm  files  are  filed  by  dossier 
number;  and  electronic/optically 
imaged  files  by  case  control  and  Social 
Secuirity  Number.  In  order  to  locate  the 
file  it  is  necessary  to  query  the  Defense 
Clearance  and  Investigations  Index 
using  the  name  of  the  subject  and  at 
least  one  other  personal  identifier  such 
as  date  of  birth,  place  of  birth,  or  Social 
Security  Number.  Polygraph  electronic 
systems  also  use  the  polygraph  approval 
number.  Open  case  files  may  also  be 
retrieved  from  NCIS  automated  systems 
by  a  control  number  assigned  at  the  time 
the  investigation  is  initiated. 

Copies  of  the  files  in  the  Naval 
Criminal  Investigative  Service  Field 
Offices,  Naval  Criminal  Investigative 
Service  Resident  Agencies,  and 
Polygraph  sites  are  retrieved  by  name. 
Polygraph  sites  can  also  retrieve  copies 
of  the  file  by  polygraph  approval 
number. 

Consolidated  Evidence  Facility  and 
Regional  Forensic  Lab  information  is 
retrieved  by  name,  case  control  number, 
submitting  agency  log  number,  log 
numbers,  or  lab  numbers.  Wire, 
Electronic,  and  Oral  Intercept  Index 
records  are  retrieved  by  a  combination 
of  name,  address.  Social  Security 
Number,  telephone  number/radio  call 
sign,  or  case  designation.' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Buildings  employ  alarms,  security 
guards,  and  or  rooms  with  security 
controlled  areas  accessible  only  to 
authorized  persons.  Classified  and 
highly  sensitive  paper  records  are 
maintained  in  General  Service 
Administrative  approved  security 
containers.  Paper  and  microform 
records  in  NCIS  records  office  are  stored 
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in  open  shelves  and  Hling  cabinets  in 
security  controlled  areas  accessible  only 
to  authorized  persons.  Electronically 
and  optically  stored  records  are 
maintained  in  'fail-safe'  system  software 
with  password  protected  access. 
Records  are  accessible  only  to 
authorized  persons  with  a  need-to-know 
who  are  properly  screened,  cleared  and 
trained.  Noncurrent  and  master  copy  of 
microfilmed  files  are  retired  to  the 
Washington  National  Records  Center 
where  retrieval  is  restricted  to  NCIS 
authorized  personnel.' 

RETErmON  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Counterintelligence  (CI)  Records: 

CI  records  are  retained  in  the  active 
file  until  the  case  is  closed;  then 
destroyed  25  years  after  the  date  of  last 
action.  Major  CI  investigations  are 
retired  to  the  NCIS  records  office  upon 
case  closure;  then  transferred  to  the 
National  Archives  and  Records 
Administration  (NARA)  when  25  years 
old. 

Source  records  are  retained  in  the 
active  file  until  the  operation  is 
complete;  then  destroyed  75  years  after 
the  date  of  the  last  action. 

Reciprocal  CI  investigative  files 
regarding  individuals  or  organizations 
under  investigative  jurisdiction  of  the 
requesting  agency  are  disposed  of  as 
prescribed  above  for  Q  investigative 
records;  except  when  the  request  is  for 
CI  personnel  security  matters;  then  the 
file  is  destroyed  after  one  year. 

CI  defensive  briefings  are  retained 
until  case  closiu^,  retired  to  the  NCIS 
records  office;  then  destroyed  after  15 
years.Foreign  national  marriage  and  visa 
applicant  investigations  are  retired  to 
the  NCIS  records  office  upon  case 
closure;  then  destroyed  after  one  year 
except  when  the  investigation  surfaces 
significant  derogatory  material.  These 
files  are  destroyed  after  five  years. 

Records  pertaining  to  CI  polygraph 
examinations  conducted  in  support  of 
Q  activities  are  filed  with  the  case  file 
and  disposed  of  in  accordance  with  the 
guidance  for  the  associated  file.  CI 
Security  Polygraph  Program  (CSP) 
records  are  maintained  in  the  active  file 
until  no  longer  needed;  then  disposed  of 
after  the  final  quality  control  review  as 
follows:  (1)  CSP  cases  favorably 
resolved  are  destroyed  after  the  final 
quality  assurance  review,  except  at 
NCIS  Polygraph  Units  which  retain  the 
CSP  investigative  reports  only; 
destroying  it  when  no  longer  needed  or 
after  one  year  (2)  CSP  cases  other  than 
favorably  resolved  are  destroyed  25 
years  after  completion  of  the  final 
quality  assurance  review,  except  when 
an  existing  criminal  investigation  exists. 


In  such  cases  the  CSP  Package  is 
incorporated  into  the  investigative  file 
and  disposed  of  in  accordance  with  the 
disposition  guidance  for  the  dossier  (3) 
audio  tape  recordings  of  routine  CSP 
examinations  with  no  significant 
responses  are  erased  when  no  longer 
needed  or  after  90  days.  Recordings 
referred  for  further  investigation  are 
incorporated  into  the  investigative  case 
file  and  disposed  of  in  accordance  with 
the  disposition  guidance  for  the  dossier. 

Personnel  investigations: 

Completed  NCIS  investigative  files  on 
Personnel  Security  Investigations  (PSI's) 
are  destroyed  after  15  years  unless 
significant  incidents  or  adverse 
information  is  developed,  in  which  case 
they  are  destroyed  after  25  years.  PSI 
files  on  persons  considered  for 
affiliation  with  DoD  will  be  destroyed 
within  one  year  if  the  affiliation  is  not 
consummated. 

Special  Agent  applicant  records  are 
retained  for  one  year  if  the  applicant 
declines  offer  of  employment  and  five 
years  if  the  applicant  is  rejected  for 
employment.  Non-DoD-affiliated 
applicant  records  are  destroyed  when 
no  longer  needed  or  after  90  days. 
Records  for  applicants  who  are  accepted 
are  retired  to  NCIS  records  office  upon 
case  closure;  then  destroyed  10  years 
after  release,  separation,  transfer, 
retirement,  or  resignation. 

Internal  personnel  inquiries  records 
are  retired  to  NCIS  records  office  after 
case  closure;  then  destroyed  25  years 
after  the  date  of  last  action  or  10  years 
after  termination  of  emplojnnent, 
whichever  is  later. 

Limited  inquiries  records  are  retired 
to  NCIS  records  office  at  inquiry 
closure;  then  destroyed  after  5  years. 

Support  applicant  records  are  retired 
to  NCIS  records  office  at  case  closure; 
then  destroyed  after  15  years. 

Law  Enforcement  Records: 

Criminal  investigative  files  are 
destroyed  after  25  years,  except  (1) 
controlled  death  investigations  which 
are  destroyed  75  years  after  date  of  case 
closure  (2)  files  of  cases  determined  to 
be  of  historical  value  are  transferred  to 
NARA  25  years  after  the  date  of  the  last 
action,  except  Grand  Jury  material 
which  is  destroyed  at  the  time  of 
transfer. 

Incident  Complaint  Reports  (ICR) 
received  from  Navy  Shore  Patrol  and 
Marine  Corps  military  police  offices 
pertaining  to  categories  of 
investigations/reports  under  the 
jurisdiction  of  NCIS  are  destroyed  when 
25  years  old.  Cases  referred  but 
determined  not  under  NCIS  jurisdiction 
are  destroyed  when  no  longer  needed. 

Criminal  intelligence  operations  files 
are  retired  to  NQS  records  office  upon 


closure;  then  destroyed  15  years  after 
closure  for  Group  1  records  and  five 
years  for  Group  2. 

Protective  operations  files  involving 
protective  details  of  distinguished 
persons  are  destroyed  when  five  years 
old,  except  records  where  a  threat  or 
attempted  threat  materialized  are 
destroyed  when  25  years  old. 

Law  enforcement  source  (also  called 
'cooperating  witness')  records  are 
retired  to  NCIS  records  office  after  case 
closure  and  destroyed  1 5  years  after  the 
date  of  last  action. 

Information  reports  consisting  of 
incidental  information  impacting  on  the 
security  or  discipline  of  commands  or  of 
interest  to  other  law  enforcement 
elements  are  destroyed  when  25  years 
old. 

Reciprocal  investigative  files 
regarding  requests  for  investigative 
assistance  from  other  Federal,  state  and 
local  law  enforcement  agencies  are 
disposed  of  as  prescribed  for  the 
criminal  investigative  reports  and  ICRs, 
as  appropriate. 

Polygraph  examinations  conducted 
for  criminal  investigations  are  quality 
assured  and  filed  in  the  associated 
criminal  investigation.  Disposition  is  in 
accordance  with  the  guidance  for  the 
investigative  case  file. 

Wire,  Electronic,  Oral  Interception 
Index  computer  entries  are  deleted  upon 
destruction  or  transfer  to  NARA  of  the 
case  file  containing  intercept 
information.  Disposition  of  the  case  files 
is  governed  by  the  NARA  approved 
retention  period  applied  to  the  case 
dossier.  Hardcopy  records  used  to  create 
the  index  are  destroyed  upon 
verification  that  the  indexing 
information  has  been  fully  and 
accurately  entered  into  the  automated 
index. 

National  Crime  Information  Center 
(NCIC)  records  that  support  Department 
of  the  Navy  entries  into  the  FBI's 
National  Crime  Information  Center  are 
destroyed  after  the  related  entry  is , 
deleted  from  the  National  Crime 
Information  Center  computer. 
Microfiche  copies  are  destroyed  when 
all  cases  on  the  fiche  are  cleared  from 
the  National  Crime  Information  Center. 

Laboratory  fingerprint  card  files  are 
disposed  of  as  follows: 

(1)  one  fingerprint  card  set  is 
forwarded  to  the  Federal  Bureau  of 
Investigation;  the  other  set  is  destroyed 
when  75  years  old 

(2)  fingerprint  card  indices  and 
related  correspondence  are  destroyed 
when  all  administrative  needs  have 
expired. 

Counterintelligence  records  on 
persons  not  affiliated  with  DoD  must  be 
destroyed  within  90  days  or  one  year 
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under  criteria  set  forth  in  DoD  Directive 
5200.27,  unless  retention  is  required  by 
law  or  specifically  approved  by  the 
Secretary  of  the  Navy. 

Files  retained  in  the  Naval  Criminal 
Investigative  Service  Field  Offices  and 
Naval  Criminal  Investigative  Service 
Resident  Agencies  and  Polygraph  sites 
are  temporary  and  are  destroyed  after  90 
days  or  one  year,  as  appropriate. 

Destniction  of  records  vvill  be  by 
shredding,  burning,  or  pulping  for  paper 
records;  burning  for  microform  records; 
and  magnetic  erasing  for  computerized 
records.  Optical  digital  data  and  CD 
ROM  records  are  destroyed  as  specified 
by  NAVSO  P-5239-26,  'Remanence 
Secxirity  Guidebook"  of  September 
1993.' 


RECOm)  90UNCC  CATEQOfVES: 

Delete  entry  and  replace  with  'From 
individual.  DoD  and  Military 
Department  records;  Federal  Agency 
records;  foreign  law  enforcement 
agencies,  security,  intelligence, 
investigatory,  or  administrative 
authorities;  state,  county,  and  municipal 
records;  employment  records  of  public 
schools,  colleges,  universities,  technical 
and  trade  schools;  hospital  records;  real 
estate  agencies;  credit  bureaus;  financial 
institutions  which  maintain  credit 
information  on  individuals  such  as  loan 
and  mortgage  companies,  credit  unions, 
banks,  etc.;  transportation  companies 
(airlines,  railroad,  etc.);  other  private 
records  sources  deemed  necessary  in 
order  to  complete  an  investigation: 
miscellaneous  records  such  as: 
telephone  directories,  dty  directories; 
Who's  Who  in  America;  Who's  Who  in 
Commerce  and  Industry;  Who  Knows 
What,  a  listing  of  experts  in  various 
fields;  .American  Medical  Directory; 
Martindale-Hubbeli  Law  Directory;  U.S. 
Postal  Guide;  Insurance  Directory;  Dunn 
and  Bradstreet;  and  the  U.S.  Navy 
BIDEX  (Biographical  Index):  any  other 
type  of  miscellaneous  records  deemed 
necessary  to  complete  the  investigation 
or  inquiry:  the  interview  of  individuals 
who  have  knowledge  of  the  subject's 
background  and  activities;  the  interview 
of  witnesses,  victims,  confidential 
sources,  and  or  other  individuals 
deemed  necessary  to  complete  the 
investigation.' 


N0SS20-4 
SYSTEM  name: 

NQS  Investigative  Files  System. 

SYSTEM  UXATKNC 

Primary  System:  Director,  Naval 
Criminal  Investigative  Service, 


Washington  Navy  Yard.  Building  111, 
716  Sicard  Street,  SE.  Washington,  DC 
20388-5380. 

Decentralized  Segments  -  Located  at 
the  Naval  Criminal  Investigative  Service 
(NQS)  Field  Offices  (FO),  Resident 
Agencies  (RA),  and  Polygraph  sites 
worldwide.  Naval  Criminal  Investigative 
Service  Regional  Offices  retain  copies  of 
certain  portions  of  some  investigative 
files  and  related  documentation  for  up 
to  one  year.  The  number  and  location  of 
these  Naval  Criminal  Investigative 
Service  Field  Offices,  Naval  Criminal 
Investigative  Service  Resident  Agencies, 
and  Polygraph  sites  are  subject  to 
change  in  order  to  meet  the 
requirements  of  the  Department  of  the 
Navy. 

Naval  Criminal  Investigative  Service 
Regional  Forensic  Laboratories  retain 
records  of  lab  analysis  of  evidence 
submitted  for  law  enforcement 
purposes. 

ConsoUdated  Evidence  Facilities 
maintain  evidence  inventory  records. 

Current  locations  of  NQS 
decentralized  segments  may  be  obtained 
from  the  Director,  Naval  Criminal 
Investigative  Service.  Washington  Navy 
Yard.  Building  111,  716  Sicard  Street, 
SE,  Washington.  DC  20388-5380. 

CATEOOfUES  Of  MDfWUAU  COVERS)  BY  T>1E 
system: 

Persons  in  the  following  categories 
who  require  access  to  classified  defense 
information  and  others  who  are  of 
criminal,  coimterintelligence,  security 
or  general  investigative  -nterest  to  NQS: 

Active,  reserve,  and  inactive  members 
of  the  naval  service;  civilians,  to  include 
apphcants  for  employment  with  NQS; 
both  citizen  and  alien  employees 
located  in  both  the  U.S.  and  in  overseas 
areas  and  including  temporary,  part- 
time,  and  advisory  personnel  employed 
by  the  Department  of  the  Navy; 
industrial  and  contractor  personnel; 
civilian  personnel  being  considered  for 
sensitive  positions,  boards,  conferences, 
etc.  Qvilian  personnel  who  worked  or 
resided  overseas,  e.g..  Red  Cross 
personnel.  Qvilian  and  military 
personnel  accused,  suspected,  a  witness 
to,  or  victims  of  felonious  type  offenses, 
or  lesser  ofiisnses  impacting  on  the  good 
order,  discipline,  morale  or  security  of 
the  Department  of  the  Navy;  civiUan 
personnel  seeking  access  to  or  seeking 
to  conduct  or  operate  any  business  or 
other  function  aboard  a  Department  of 
the  Navy  installation,  facility  or  ship: 
civilians  and  civilian  or  military 
persoimel  who  are  subjects,  co-subjects, 
witnesses,  and  victims  in  law 
enforcement  and  investigative  cases  in 
which  law  enforcement  and 
investigative  authorities  (Federal,  state. 


and  local)  have  requested  laboratory 
analysis  of  submitted  evidence  for  law 
enforcement  purposes;  civilians  and 
civilian,  contract  and  military  personnel 
upon  whom  evidence  is  stored  at  a 
Consolidated  Evidence  Facility;  civilian, 
contract,  or  mihtary  f>ersonnel  involved 
in  the  loss,  compromise,  or 
unauthorized  disclosure  of  classified 
material/information;  civihans,  contract, 
and  civilian  and  mihtary  personnel  who 
were/are  of  counterinteUigence  interest 
to  the  Department  of  the  Navy.  Persons 
under  investigation  and  parties  to  the 
conversation  whose  conversations  have 
been  intercepted  during  wire,  electronic 
and  oral  surveillance  operations, 
conducted  by  or  on  behalf  of  NQS. 

CATKKMMCS  OF  RCCOMM  M  THE  SYSTEM: 

Official  investigative  reports  prepared 
by  NQS  or  other  Federal,  state,  local  or 
foreign  law  enforcement  or  investigative 
body.  NQS  information  reports  (NIRs) 
and  their  predecessor  NQS  operations 
reports  (NORs)  and  their  predecessor 
NQS  Reports  of  Investigations  (ROI). 
NQS  NIRS.  ROIs.  and  other  similar 
documents  and  NIRs  document 
information  received  by  NQS  which  is 
of  interest  to  the  naval  services  or  other 
law  enforcement  or  investigative  bodies. 
The  Counterintelligence  Directorate  still 
uses  the  ROI  format  to  docimient  its 
investigative  activities.  Requests  for, 
documentation  pertaining  to,  results  of 
wire,  electronic  and  oral  intercepts; 
pK)lygraph  examinations  and  summaries; 
physical  surveillances;  mail  cover  or 
search;  and  other  law  enforcement  and 
counterintelligence  investigative 
methods.  Also  may  contain  biographic 
data,  intelUgence/counterintelligence 
debriefing  reports,  mformation 
concerning  U.S.  personnel  who  are 
missing,  captiued,  or  detained  by  a 
hostile  entity.  The  information  may  be 
of  criminal,  counterintelligence,  or 
general  investigative  interest. 

Action  Lead  Sheets,  investigative 
sximmaries,  memoranda  for  the  files  and 
correspondence  relating  to  specific 
cases  and  contained  in  the  individual 
dossier. 

Polygraph  Data.  A  Usting  of  persons 
who  subniitted  to  polygraph 
examination  by  NQS  examiners.  The 
data  includes  the  examinee's  name, 
location  and  results  of  the  examination 
and  the  identity  of  the  examiner.  Also, 
copies  of  examination  records  created  in 
support  of  criminal  investigations.  This 
data  includes  statistical  and  technical 
data  sheets,  questions  sheets,  charts, 
numerical  evaluation  forms,  subject 
statements,  consent  forms,  medical 
waivers,  interview  logs,  personal  data 
sheets,  and  related  dociunents. 
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Case  Control  and  Management 
documents  which  serve  as  the  basis  for 
recording,  conducting,  controlling,  and 
guiding  the  investigative  activity. 
Records  identifying  confidential  sources 
and  contacts  with  them.  Index  to 
persons  reported  by  'Name  Only'. 

Regional  Laboratory  Report  Records. 
Records  reporting  and  documenting 
laboratory  analysis  of  submitted 
evidence. 

Consolidated  Evidence  Inventory 
Records.  Reporting  and  documenting 
evidence  analyzed,  stowed,  transferred, 
or  destroyed. Wire,  Electronic,  and  Oral 
Interceptions  Index  Records.  Listing  of 
persons  who  were  subjects  of  wire, 
electronic,  or  oral  communications 
intercept  operations.  The  data  includes 
the  name  of  the  person  who  is  the 
subject  of  the  surveillance  and 
citizenship;  Social  Security  Number; 
eind  date/place  of  birth,  if  known;  to  the 
extent  known  names  of  each  identifiable 
person  whose  communications  were 
intercepted;  telephone  numbers  or  radio 
call  signs  involved;  case  number; 
address  of  location  of  each  interception; 
activity  maintaining  the  case  file;  and 
date  or  dates  of  the  interceptions. 

Case  Control  and  Narcotics  Data 
Records.  Automated  records  used  only 
for  statistical  purposes  in  accounting  for 
productivity,  manhour  expenditures; 
various  statistical  data  concerning 
narcotics  usage  and  used  solely  for 
statistical  purposes. 

Screening  Board  Reports.  These 
reports  set  forth  the  results  of  oral 
examination  of  applicants  for  a  position 
as  a  Special  Agent  with  NCIS. 

Personnel  Security  Investigations. 
Requests  for  and  results  of 
investigations  or  inquiries  conducted  by 
U.S.  Navy  or  other  Department  of 
Defense  (DoD),  Federal,  state,  or  local 
investigative  agency.  Record  includes: 
personal  history  statements;  fingerprint 
cards;  personnel  security  questionnaire; 
medical  and/ or  educational  records  and 
waivers  for  release;  requests  for  smd 
National  Agency  checks;  local  agency 
checks;  military  records;  birth  records; 
employment  records;  credit  records  and 
waivers  for  release;  interviews  of 
education,  employment,  and  credit 
references;  interviews  of  listed  and 
developed  character  references; 
interviews  of  neighbors;  etc. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013.  Secretary 
of  the  Navy;  18  U.S.C.  2510-2520  and 
3504;  44  U.S.C.  3101;  47  U.S.C.  605; 
Executive  Memorandimi  of  Jime  26, 
1939,  Investigations  of  Espionage, 
Counterespionage  and  Sabotage  Matters; 
DoD  Regulation  5200.2-R.  Personnel 


Security  Program  Regulation;  DoD 
Directive  5200.26,  Defense  Investigative 
Program;  DoD  Directive  5200.27. 
Acquisition  of  Information  Concerning 
Persons  and  Organizations  Not 
Affiliated  with  the  Department  of 
Defense;  DoD  Directive  5210.48,  DoD 
Polygraph  Program;  DoD  Regulation 
5240. 1-R,  Procedures  Governing  the 
Activities  of  DoD  Intelligence 
Components  that  Affect  United  States 
Persons;  DoD  Directive  5505.9, 
Interception  of  Wire,  Electronic,  and 
Oral  Communications  for  Law 
Enforcement;  Secretary  of  the  Navy 
Instruction  3820. 2D,  Investigative  and 
Counterintelligence  Collection  and 
Retention  Guidelines  Pertaining  to  the 
Department  of  the  Navy;  Secretary  of  the 
Navy  Instruction  5520. 3B.  Criminal  and 
Security  Investigations  and  Related 
Activities  Within  the  Department  of  the 
Navy;  Secretary  of  the  Navy  Instruction 
5520. 4B,  Department  of  the  Navy 
Polygraph  Program;  OPNAV  Instruction 
5510.1H.  Department  of  the  Navy 
Information  and  Personnel  Security 
Program  Regulation;  E.O.  9397  (SSN); 
E.O.  10450,  Security  Requirements  for 
Government  Employees,  in  particular 
sections  2.  3.  4,  5,  6.  7,  8.  9.  and  14;  and 
E.O.  12333.  United  States  Intelligence 
Activities. 

PURPOSE(S): 

The  information  in  this  system  is 
(was)  collected  to  meet  the  investigative. 
counterintelUgence,  and  security 
responsibilities  of  the  Department  of  the 
Navy.  This  includes  personal,  personnel 
security,  internal  security,  criminal,  and 
other  law  enforcement  matters  all  of 
which  are  essential  to  the  effective 
operation  of  the  Department  of  the 
Navy. 

The  records  in  this  system  are  used 
for  the  following  purposes:  Suitability 
for  access  or  continued  access  to 
classified  information;  suitability  for 
promotion,  employment,  or  assignment; 
suitability  for  access  to  military 
installations  or  industrial  firms  engaged 
in  government  projects/contracts; 
suitability  for  awards  or  similar  benefits; 
use  in  current  law  enforcement 
investigation  or  program  of  any  type 
including  applicants;  use  in  judicial  or 
adjudicative  proceedings  including 
litigation  or  in  accordance  with  a  court 
order;  to  assist  Federal,  state  and  local 
agencies  that  perform  law  enforcement 
or  quasi-law  enforcement  functions;  to 
assist  Federal,  state  and  local  agencies 
that  perform  victim/witness  assistance 
services,  child  protection  services  or 
family  support  or  sailor  services; 
insurance  claims  including  workmen's 
compensation;  provide  protective 
operations  under  the  DoD  Distinguished 


Visitor  Protection  Program  and  to  assist 
the  U.S.  Secret  Service  in  meeting  its 
responsibilities;  assist  local  law 
enforcement  agencies  in  meeting  their 
responsibiUties  for  complying  with 
Congressionally  mandated  records 
checks  such  as  Brady  Handgun  Violence 
Prevention  Act  checks;  used  for  public 
a^airs  or  publicity  purposes  such  as 
wanted  persons  announcements,  etc; 
referral  of  matters  under  their 
cognizance  to  federal,  state  or  local  law 
enforcement  authorities  including 
criminal  prosecution,  civil  court  action 
or  regulatory  order;  advising  higher 
authorities  and  naval  commands  of  the 
important  developments  impacting  on 
security,  good  order  or  discipline; 
reporting  of  statistical  data  to  naval 
commands  and  higher  authority;  input 
into  the  Defense  Security  Service 
managed  Defense  Clearance  and 
Investigations  Index  (DQI)  database 
under  system  notice  V5-02.  Wire, 
Electronic,  and  Oral  Interceptions  Index 
is  maintained  to  enable  NCIS  to  quickly 
locate  records  of  intercept  activities  in 
response  to  motions  for  discovery  and 
inquiries. 

Users  of  the  records  in  this  system 
include  NCIS  employees  who  require 
access  for  operational,  administrative,  or 
supervisory  purposes;  DoD  criminal 
investigative  and  intelligence  units;  DoD 
components  making  suitability 
determinations. 

NOUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  federal  intelligence  agencies  for 
matters  under  their  purview. 

To  other  investigative  units  (federal, 
state,  or  local]  for  whom  the 
investigation  was  conducted,  or  who  are 
engaged  in  regulatory,  criminal 
investigative  and  intelligence  activities; 
to  defense  counsel  in  the  course  of 
acquiring  information. 

To  commercial  insurance  companies 
in  those  instances  in  which  they  have  a 
legitimate  interest  in  the  results  of  the 
investigation,  but  only  to  that  extent  and 
provided  an  unwarranted  invasion  of 
privacy  is  not  involved. 

To  victims  of  crimes  to  the  extent 
necessary  to  pursue  civil  and  criminal 
remedies. 

To  the  Immigration  and 
Naturalization  Service,  Department  of 
Justice,  for  use  in  alien  admission  and 
naturalization  inquiries  conducted 
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under  Section  105  of  the  InunigraticHi 
and  Naturalization  Act  of  1952,  as 
amended. 

To  the  Department  of  Veterans  Affairs 
for  use  in  benefit  determinations. 

To  the  White  House  for  the  purpose 
of  personnel  actions  requiring  approval 
of  the  President  of  the  United  States  as 
provided  for  in  DoD  Instruction  1320.4. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

•OLOES  */«  o^KACTKiS  eO«  STOfWIQ, 
^rrRCYV^Q,  ACCESSMO.  RET  AMMO,  AMD 
StSPOSMQ  Of  RECOAOS: 

sto«uqe: 

Maintained  on  paper  records  in  file 
folders,  audio  and  audiovisual  tapes, 
microiinaging,  electronic  systems, 
magnetic  tape,  optical  digital  data  disks, 
CD  ROM,  and  computer  output 
products.  Some  laboratory  docimients 
are  stored  in  loose-leaf  notebooks  or 
boimd  record  books. 

Rm«EVAB«JTY-. 

NQS  closed  case  paper  files  are  filed 
by  numeric  sequential  number, 
alphabetic  by  topical  title,  and 
geographic  location;  microfilm  files  are 
filed  by  dossier  number,  and  electronic/ 
optically  imaged  files  by  case  control 
and  Social  Security  Nimiber.  In  order  to 
locate  the  file  it  is  necessary  to  query 
the  Defense  Qearance  and 
Investigations  Index  using  the  name  of 
the  subject  and  at  least  one  other 
personal  identifier  such  as  date  of  birth, 
place  of  birth,  or  Social  Security 
Number.  Polygraph  electronic  systems 
also  use  the  polygraph  approval 
number.  Open  case  files  may  also  be 
retrieved  from  NQS  automated  systems 
by  a  control  number  assigned  at  the  time 
the  investigation  is  initiated. 

Copies  of  the  files  in  the  Naval 
Criminal  Investigative  Service  Field 
Offices,  Naval  Criminal  Investigative 
Service  Resident  Agencies,  and 
Polygraph  sites  are  retrieved  by  name. 
Polygraph  sites  can  also  retrieve  copies 
of  the  file  by  polygraph  approval 
number.  Consolidated  Evidence  Facility 
and  Regional  Forensic  Lab  information 
is  retrieved  by  name,  case  control 
number,  submitting  agency  log  number, 
log  numbers,  or  lab  numbers.  Wire, 
Electronic,  and  Oral  Intercept  Index 
records  are  retrieved  by  a  combination 
of  name,  address.  Social  Security 
Number,  telephone  number/radio  call 
sign,  or  case  designation. 

SAFEOUAROS: 

Buildings  employ  alarms,  security 
guards,  and  or  rooms  with  security 
controlled  areas  accessible  only  to 


authorized  persons.  Classified  and 
highly  sensitive  paper  records  are 
maintained  in  General  Service 
Administrative  approved  security 
containers.  Paper  and  microform 
records  in  NQS  records  office  are  stored 
in  open  shelves  and  filing  cabinets  in 
security  controlled  areas  accessible  only 
to  authorized  persons.  Electronically 
and  optically  stored  records  are 
maintained  in  'fail-safe'  system  software 
with  password  protected  access. 
Records  are  accessible  only  to 
authorized  persons  with  a  need-to-know 
who  are  properly  screened,  cleared  and 
trained.  Nonciirrent  and  master  copy  of 
microfilmed  files  are  retired  to  the 
Washington  National  Records  Center 
where  retrieval  is  restricted  to  NQS 
authorized  personnel. 

HETEMTYM  AM)  CMSPCSAL: 

Countenntelligence  (CI)  Records: 

O  records  are  retained  in  the  active 
file  until  the  case  is  closed;  then 
destroyed  25  years  after  the  date  of  last 
action.  Major  Q  investigations  are 
retired  to  the  NQS  records  office  upon 
case  closure;  then  transferred  to  the 
National  Archives  and  Records 
Administration  (NARA)  when  25  years 
old. 

Source  records  are  retained  in  the 
active  file  until  the  operation  is 
complete;  then  destroyed  75  years  after 
the  date  of  the  last  action. 

Reciprocal  CI  investigative  files 
regarding  individuals  or  organizations 
under  investigative  jurisdiction  of  the 
requesting  agency  are  disposed  of  as 
prescribed  above  for  Q  investigative 
records;  except  when  the  request  is  for 
a  persoimel  security  matters;  then  the 
file  is  destroyed  after  one  year. 

CI  defensive  briefings  are  retained 
until  case  closure,  retired  to  the  NQS 
recortis  office;  then  destroyed  after  15 
years-Foreign  national  marriage  and  visa 
applicant  investigations  are  retired  to 
the  NQS  records  office  upon  case 
closure;  then  destroyed  after  one  year 
except  when  the  investigation  surfaces 
significant  derogatory  material.  These 
files  are  destroyed  after  five  years. 

Records  pertaining  to  Q  polygraph 
examinations  conducted  in  support  of 
Q  activities  are  filed  with  the  case  file 
and  disposed  of  in  accordance  with  the 
guidance  for  the  associated  file,  d 
Security  Polygraph  Program  (CSP) 
records  are  maintained  in  the  active  file 
until  no  longer  needed;  then  disposed  of 
after  the  final  quality  control  review  as 
follows:  (1)  CSP  cases  favorably 
resolved  are  destroyed  after  the  final 
quality  assvirance  review,  except  at 
NQS  Polygraph  Units  which  retain  the 
CSP  investigative  reports  only; 
destroying  it  when  no  longer  needed  or 


after  one  year  (2)  CSP  cases  other  than 
favorably  resolved  are  destroyed  25 
years  after  completion  of  the  final 
quality  assurance  review,  except  when 
an  existing  criminal  investigation  exists. 
In  such  cases  the  CSP  PsK^age  is 
incorporated  into  the  investigative  file 
and  disposed  of  in  accordance  with  the 
disposition  guidance  for  the  dossier  (3) 
audio  tape  recordings  of  routine  CSP 
examinations  with  no  significant 
responses  are  erased  when  ao  longer 
needed  or  after  90  days.  Recordings 
referred  for  further  investigation  are 
incorporated  into  the  investigative  case 
file  and  disposed  of  in  accordance  with 
the  disposition  guidance  for  the  dossier. 

Personnel  investigations: 

Completed  NQS  investigative  files  on 
Personnel  Security  Investigations  (PSI's) 
are  destroyed  after  15  years  unless 
significant  incidents  or  adverse 
information  is  developed,  in  which  case 
they  are  destroyed  after  25  years.  PSI 
files  on  persons  considered  for 
affiliation  with  DoD  will  be  destroyed 
within  one  year  if  the  affiliation  is  not 
consummated. 

Special  Agent  applicant  records  are 
retained  for  one  year  if  the  applicant 
declines  offer  of  employment  and  five 
years  if  the  applicant  is  rejected  for 
employment.  Non-DoD-affiliated 
applicant  records  are  destroyed  when 
no  longer  needed  or  after  90  days. 
Records  for  applicants  who  are  accepted 
are  retired  to  NQS  records  office  upon 
case  clos\ire;  then  destroyed  10  years 
after  release,  separation,  transfer, 
retirement,  or  resignation. 

Internal  personnel  inquiries  records 
are  retired  to  NQS  records  office  after 
case  closure:  then  destroyed  25  years 
after  the  date  of  last  action  or  10  years 
after  termination  of  employment, 
whichever  is  later. 

Limited  inquiries  records  are  retired 
to  NQS  records  office  at  inquiry 
closxire;  then  destroyed  after  5  years. 

Support  applicant  records  are  retired 
to  NQS  records  office  at  case  closure; 
then  destroyed  after  15  years. 

Law  Enforcement  Records: 

Criminal  investigative  files  are 
destroyed  after  25  years,  except  (1) 
controlled  death  investigations  which 
are  destroyed  75  years  after  date  of  case 
closure  (2)  files  of  cases  determined  to 
be  of  historical  value  are  transferred  to 
NARA  25  years  after  the  date  of  the  last 
action,  except  Grand  Jury  material 
which  is  destroyed  at  the  time  of 
transfer. 

Incident  Complaint  Reports  (ICR)    . 
received  from  Navy  Shore  Patrol  and 
Marine  Corps  miUtary  police  offices 
pertaining  to  categories  of 
investigations/reports  under  the 
jurisdiction  of  NQS  are  destroyed  when 
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25  years  old.  Cases  referred  but 
determined  not  under  NCIS  jurisdiction 
are  destroyed  when  no  longer  needed. 

Criminal  intelligence  operations  files 
are  retired  to  NCIS  records  office  upon 
closure;  then  destroyed  15  years  after 
closure  for  Group  1  records  and  five 
years  for  Group  2. 

Protective  operations  files  involving 
protective  details  of  distinguished 
persons  are  destroyed  when  five  years 
old,  except  records  where  a  threat  or 
attempted  threat  materialized  are 
destroyed  when  25  years  old. 

Law  enforcement  source  (also  called 
'cooperating  witness')  records  are 
retired  to  NCIS  records  office  after  case 
closure  and  destroyed  15  years  after  the 
date  of  last  action. 

Information  reports  consisting  of 
incidental  information  impacting  on  the 
security  or  discipline  of  commands  or  of 
interest  to  other  law  enforcement 
elements  are  destroyed  when  25  years 
old. 

Reciprocal  investigative  files 
regarding  requests  for  investigative 
assistance  from  other  Federal,  state  and 
Jocal  law  enforcement  agencies  are 
disposed  of  as  prescribed  for  the 
criminal  investigative  reports  and  ICRs, 
as  appropriate. 

Polygraph  examinations  conducted 
for  criminal  investigations  are  quality 
assured  and  filed  in  the  associated 
criminal  investigation.  Disposition  is  in 
accordance  with  the  guidance  for  the 
investigative  case  file. 

Wire.  Electronic,  Oral  Interception 
Index  computer  entries  are  deleted  upon 
destruction  or  transfer  to  NARA  of  the 
case  file  containing  intercept 
information.  Disposition  of  the  case  files 
is  governed  by  the  NARA  approved 
retention  period  applied  to  the  case 
dossier.  Hardcopy  records  used  to  create 
the  index  are  destroyed  upon 
verification  that  the  indexing 
information  has  been  fully  and 
accurately  entered  into  the  automated 
index. 

National  Crime  Information  Center 
(NCIC)  records  that  support  Department 
of  the  Navy  entries  into  the  FBI's 
National  Crime  Information  Center  are 
destroyed  after  the  related  entry  is 
deleted  torn  the  National  Crime 
Information  Center  computer. 
Microfiche  copies  are  destroyed  when 
all  cases  on  the  fiche  are  cleared  from 
the  National  Crime  Information  Center. 

Laboratory  fingerprint  card  files  are 
disposed  of  as  follows: 

(1)  one  fingerprint  card  set  is 
forwarded  to  the  Federal  Bureau  of 
Investigation;  the  other  set  is  destroyed 
when  75  years  old 

(2)  fingerprint  card  indices  and 
related  correspondence  are  destroyed 


when  all  administrative  needs  have 
expired. 

Counterintelligence  records  on 
persons  not  affiliated  with  DoD  must  be 
destroyed  within  90  days  or  one  year 
under  criteria  set  forth  in  DoD  Directive 
5200.27,  unless  retention  is  required  by 
law  or  specifically  approved  by  the 
Secretary  of  the  Navy. 

Files  retained  in  the  Naval  Criminal 
Investigative  Service  Field  Offices  and 
Naval  Criminal  Investigative  Service 
Resident  Agencies  and  Polygraph  sites 
are  temporary  and  are  destroyed  after  90 
days  or  one  year,  as  appropriate. 

Destruction  of  records  will  be  by 
shredding,  burning,  or  pulping  for  paper 
records;  burning  for  microform  records; 
and  magnetic  erasing  for  computerized 
records.  Optical  digital  data  and  CD 
ROM  records  are  destroyed  as  specified 
by  NAVSO  P-5239-26.  'Remanence 
Security  Guidebook'  of  September  1993. 

SYSTEM  MAHAOER(S)  AND  ADDRESS: 

Director,  Naval  Criminal  Investigative 
Service,  Washington  Navy  Yard, 
Building  111,  716  Sicard  Street,  SE, 
Washington,  DC  20388-5380. 

NOTIRCATIOM  PROCEDUflE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Naval  Criminal  Investigative  Service, 
Washington  Navy  Yard,  Building  111, 
Code  OOJF,  716  Sicard  Street,  SE. 
Washington,  DC  20388-5380. 

Requests  must  contain  the  full  name 
of  the  individual  and  at  least  one 
additional  personal  identifier  such  as 
date  and  place  of  birth,  or  Social 
Security  Number.  Persons  submitting 
written  requests  must  properly  establish 
their  identity  to  the  satisfaction  of  the 
Naval  Criminal  Investigative  Service. 
This  can  be  accompfished  by  providing 
an  unsworn  declaration  that  states  'I 
declare  under  perjury  or  penalty  under 
the  laws  of  the  United  States  of  America 
that  the  foregoing  is  true  and  correct.' 

Attorneys  or  other  persons  acting  on 
behalf  of  an  individual  must  provide 
written  authorization  from  that 
individual  for  their  representative  to  act 
on  their  behalf. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Naval 
Criminal  Investigative  Service, 
Washington  Navy  Yard,  Building  111, 
Code  OOJF.  716  Sicard  Street.  SE, 
Washington,  DC  20388-5380. 

Requests  must  contJiin  the  full  name 
of  the  individual  and  at  least  one 


additional  personal  identifier  such  as 
date  and  place  of  birth  and  Social 
Security  Number.  Persons  submitting 
written  requests  must  properly  establish 
their  identity  to  the  satisfaction  of  the 
Naval  Criminal  Investigative  Service. 
This  can  be  accomplished  by  providing 
an  unsworn  declaration  that  states  i 
declare  under  p>erjury  or  penalty  under 
the  laws  of  the  United  States  of  America 
that  the  foregoing  is  true  and  correct.' 
Attorneys  or  other  persons  acting  on 
behalf  of  an  individual  must  provide 
written  authorization  from  that 
individual  for  their  representative  to  act 
on  their  behalf. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  &t)m  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  individual,  DoD  and  Military 
Department  records;  Federal  Agency 
records;  foreign  law  enforcement 
agencies,  security,  intelligence, 
investigatory,  or  administrative 
authorities;  state,  county,  and  municipal 
records;  employment  records  of  public 
schools,  colleges,  universities,  technical 
and  trade  schools;  hospital  records;  real 
estate  agencies;  credit  bureaus;  financial 
institutions  which  maintain  credit 
information  on  individuals  such  as  loan 
and  mortgage  companies,  credit  unions, 
banks,  etc.;  transportation  companies 
(airlines,  railroad,  etc.);  other  private 
records  sources  deemed  necessary  in 
order  to  complete  an  investigation; 
miscellaneous  records  such  as: 
telephone  directories,  city  directories; 
Who's  Who  in  America;  Who's  Who  in 
Commerce  and  Industry;  Who  Knows 
What,  a  hsting  of  experts  in  various 
fields;  American  Medical  Directory; 
Martindale-Hubbell  Law  Directory;  U.S. 
Postal  Guide;  Insurance  Directory;  Dunn 
and  Bradstreet;  and  the  U.S.  Navy 
BIDEX  (Biographical  Index);  any  other 
typ)e  of  miscellaneous  records  deemed 
necessary  to  complete  the  investigation 
or  inquiry;  the  interview  of  individuals 
who  have  knowledge  of  the  subject's 
background  and  activities;  the  interview 
of  witnesses,  victims,  confidential 
sources,  and  or  other  individuals 
deemed  necessary  to  complete  the 
investigation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2),  since  the 
information  is  compiled  and  maintained 
by  the  Naval  Criminal  Investigative 
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Command,  which  perfonns  as  its 
principle  function  the  enforcement  of 
criminal  laws. 

Information  specifically  authorized  to 
be  classified  under  E.0. 12958,  as 
implemented  by  DoD  5200.1-R.  may  be 
exempt  pursuant  to  5  U.S.C.  552a0t)(l). 

Records  maintained  in  connection 
with  providing  protective  services  to  the 
President  and  other  individuals  under 
18  U.S.C.  3506,  may  be  exempt  pursuant 
to  5  U.S.C.  552a(k)(3). 

Records  maintained  solely  for 
statistical  research  or  program 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13  U.S.C.  8,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(4). 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5). 
but  only  to  the  e.  lent  that  such  material 
would  reveal  the  identity  of  a 
confidei^tial  source. 

Testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C  552a(lc)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2). 
and  (3).  (c)  and  (e)  and  pubUshed  in  32 
CFR  part  701.  subpart  G.  For  additional 
information,  contact  the  system 
manager. 
[PR  Doc.  98-17316  Filed  6-29-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Infonnation  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 

Administration,  DOE. 

ACTION:  Agency  information  collection 

activities:  proposed  collection;  comment 

request. 

summary:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the  proposed 
modifications  and  extensions  of  the 
following  Electric  Power  Forms: 


EIA-411.  "Coordinated  Bulk  Power 

Supply  Program  Report;" 
EIA-412,  "Annual  Report  of  Public 

Electric  Utilities;" 
EIA-417R.  "Electric  Power  Systems 

Emergency  Report;" 
EIA-759,  "Monthly  Power  Plant 

Report;" 
EIA-767,  "Steam-Electric  Plant 

Operation  and  Design  Report;" 
EIA-826,  "  Monthly  Electric  Utility 

Sales  and  Revenue  Report  with  State 

Distributions;" 
EIA-860.  "Annual  Electric  Generator 

Report;" 
EIA-861,  "Annual  Electric  Utility 

Report;" 
ElA-867.  "Annual  Nonutility  Power 

Producer  Report;"  and 
EIA-900.  "Monthly  Nonutility  Sales  for 

Resale  Report." 
DATES:  Written  conunents  must  be 
submitted  on  or  before  August  31, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficiilt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  DOE  contact  listed  below  of 
your  intention  to  do  so  as  soon  as 
possible. 

ADDRESSES:  Send  comments  to  John  G. 
Colligan,  Energy  Information 
Administration,  Electric  Power 
Division,  EI-53,  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.  Washington,  DC  20585-0650; 
telephone  (202)  426-1174;  e-mail 
jcolliga@eia.doe.gov;  and  FAX  (202) 
426-1311. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Requests  for  additional  information  or 
copies  of  forms  and  instruction  sets 
should  be  directed  to  John  ColUgan  at 
the  address  listed  above. 
SUPP1.EMENTARY  INFORMATION: 

I.  Bacicground 

n.  Current  Actions 

m.  Request  for  Comments         * 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91).  the 
EIA  is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  socifd  needs. 


The  EIA.  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)).  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Also,  EIA  will  later 
seek  approval  by  the  Office  of 
Management  and  Budget  (OMB)  for  the 
collections  under  Section  3507(h)  of  the 
Paperwork  Reduction  Act  of  1995  (F*ub. 
L.  104-13,  Title  44,  U.S.C.  Chapter  35). 

Confidentiality  Notice 

The  issue  of  the  confidential 
treatment  of  data  collected  on  any  of  the 
forms  listed  above  is  being  addressed 
and  will  be  resolved  as  a  separate  matter 
under  other  Federal  Register  notices. 
Whatever  final  confidentiality 
procedures  are  implemented  will  be 
applied  to  each  of  the  EIA  survey  forms 
above  as  appropriate. 

n.  Current  Actions 

The  EIA  will  request  (a)  a  3-year 
extension,  through  December  31,  2001, 
for  all  forms  Usted.  and  (b) 
modifications  to  the  specific  forms  as 
described  below.  The  proposed  changes 
the  EIA  is  requesting  through  this  action 
reflect  the  current  state  of  the  electric 
power  industry. 

Additional  changes  may  be  required, 
prior  to  the  new  expiration  date,  in 
order  to  be  up-to-date  with  the  rapidly 
changing  industry. 

Form  EIA-411.  "Coordinated  Bulk 
Power  Supply  Program,"  Propose 
changing  planning  projections  period 
(Items  1.  2.  and  4)  from  10  years  to  5 
years.  The  form  and  instructions  will  be 
modified  to  show  this  changes. 

Form  EIA-412,  "Annual  Report  of 
Public  Electric  Utilities,"  Propose 
changing  the  reporting  threshold  fit)m 
120,000  MWh  to  150,000  MWh.  The 
instructions  will  be  modified  to  show 
this  change. 

Form  E1A-417R.  "Annual  Summary 
of  Emergency  Occurrences,"  no  change. 

Form  ElA-759,  "Monthly  Power  Plant 
Report,"  no  change. 

Form  EIA-767,  "Steam-Electric  Plant 
Operation  and  Design  Report,"  no 
change. 

Form  EIA-826,  "Monthly  Electric 
Utility  Sales  and  Revenue  Report  with 
State  Distributions."  Propose  adding 
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two  new  data  tables:  (1)  the  distribution 
company  will  be  asked  to  provide  data 
about  the  monthly  bill  if  they  are  billing 
the  consumer  for  another  energy  service 
provider;  and  (2)  the  energy  service 
provider  will  report  data  if  billing  is 
done  by  them  or  a  third  party  other  than 
the  distribution  company.  The  form  and 
instructions  will  be  modified  to  show 
these  changes. 

Form  EIA-«60,  "Annual  Electric 
Generator  Report,"  two  changes  are 
proposed:  (1)  the  survey  form 
designation  and  name  %vill  be  altered  to. 
Form  EIA-860-A,  "Aiuiual  Electric 
Generator  Report — Utility;"  and  (2)  the 
planning  projection  period  (Schedule  II 
and  Schedule  III)  will  be  changed  from 
10  years  to  5  years.  The  form  and 
instructions  will  be  modified  to  show 
these  changes. 

Form  EIA-861,  "Annual  Electric 
Utility  Report."  Three  changes  are 
proposed:  (1)  Item  5  on  Schedule  n 
indicating  new  plant  intention(s)  will  be 
deleted;  (2)  Schedule  IV  will  require 
energy  service  providers  to  report  the 
total  dollars  paid  by  the  consumers) 
whether  or  not  the  energy  service 
provider  issues  the  bill;  and  (3)  the 
Demand  Side  Management  (Schedule  V) 
threshold  will  be  raised  from  120,000 
MWh  to  150,000  MWh.  The  form  and 
instructions  will  be  modified  to  show 
these  changes. 

Form  EIA-867,  "Annual  Nonutility 
Power  Producer  Report."  Three  chfmges 
are  proposed:  (1)  the  form  name  and 
number  will  be  changed  to.  Form  EIA- 
860-B  "Annual  Electric  Generator 
Report— Nonutility";  (2)  Item  3(a) 
estimated  useful  thermal  output  and 
3(b)  thermal  output  used  will  be  added 
to  Schedule  IVB.  The  form  and 
instructions  will  be  modified  to  show 
these  changes. 

Form  EIA-900,  "Monthly  Nonutihty 
Sales  for  Resale  Report."  Six  changes 
are  proposed:  (1)  the  survey  name  will 
be  changed  to  "Monthly  Nonutility 
Power  Report;"  three  new  data  elements 
on  (2)  fuel  type.  (3)  gross  generation 
(kWh),  and  (4)  fossil  fuel  consumption 
will  be  added;  and  (5)  sales  for  resale 
and  (6)  sales  to  other  end  users  will  be 
deleted.  The  form  and  instructions  will 
be  modified  to  show  these  changes. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  11.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 
Please  indicate  to  which  form(s)  your 
comments  apply. 


General  Issues 

A.  Are  the  proposed  collections  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency?  Does  the  information  have 
practical  utility?  Practical  utiUty  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliabihty,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  ELA  make 
to  the  quahty,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not. 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  by  the  due 
date? 

C.  Public  reporting  burden  estimates 
for  each  form  collection  are  shown 
below.  Burden  includes  the  total  time, 
effort,  or  financial  resources  expended 
to  generate,  maintain,  retain,  or  disclose 
or  provide  the  information. 
EIA-411.  "Coordinated  Bulk  Power 

Supply  Program  Report." — 15.50  hrs. 
per  resp>onse  (previous  estimate  was 
20.7  hrs.) 

EIA-412,  "Annual  Report  of  Public 
Electric  Utifities." — 30.3  hrs.  per 
response  (no  change  from  previous 
estimate) 

ELA— 417R,  "Electric  Power  Systems 
Emergency  Report  and  Annual 
Summary  of  Emergency 
Occiurences." — 2.89  hrs.  per  response 
(no  change  from  previous  estimate). 
Note:  The  frequency,  magnitude,  and 
duration  of  emergency  occurrences 
are  hard  to  predict,  therefore  making 
reporting  times  hard  to  predict. 

EIA-759,  "Monthly  Power  Plant 
Report," — 1.4  hrs.  per  response  (no 
change  from  previous  estimate) 

EIA-767,  "Steam-Electric  Plant 
Operation  and  Design  Report,"  84  hrs. 
per  response  for  plants  of  100  MW  or 
more,  and  4  hrs.  for  plants  from  10 
MW  but  less  than  100  MW.  (no 
change  from  previous  estimate) 

EIA-826,  "Monthly  Electric  Utility 
Sales  and  Revenue  Report  with  State 
Distributions," — 1.5  hrs.  per  response 
(previous  estimate  was  1.4  hrs.) 

EIA-860,  "Aimual  Electric  Generator 
Report," — 15.0  hrs.  per  response 
(previous  estimate  was  15.3  hrs) 

EIA-861,  "Annual  Electric  Energy 
Industry  Report," — 7.5  hrs  per 
response  (previous  estimate  was  7.9 
.hrs.) 

EIA-867,  "Annual  Nonutility  Power 
Producer  Report," — 2.12  hirs.  per 
response  (no  change  from  previous 
estimate) 


EIA-900,  "Monthly  Nonutility  Sales  for 
Resale  Report," — .25  hrs.  per  response 
(no  change  from  previous  estimate). 
Please  comment  on  (1)  the  accuracy  of 
our  estimates  and  (2)  how  the  agency 
could  minimize  the  burden  St  the 
collections  of  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

D.  EIA  estimates  that  respondents  will 
incxu'  no  additional  costs  for  reporting 
other  than  the  hours  required  to 
complete  the  collections.  What  is  the 
estimated:  (1)  total  dollar  amount 
annuahzed  for  capital  and  start-up 
costs,  and  (2)  recurring  aimual  costs  of 
operating  and  maintaining  and 
purchasing  service  costs  associated  with 
these  data  collections? 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do.  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  forms? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Identify  any  alternate  sources  of 
data.  Do  you  use  them?  If  so,  what  are 
their  deficiencies  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506  (c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  DC,  June  24, 1998. 
Lynda  T.  Carison, 

Director,  Statistics  and  Methods  Group, 
Energy  Information  Administration. 
[FR  Doc  9&-17371  Filed  6-29-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9d-596-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Application 

June  24, 1998. 

Take  notice  that  on  June  5, 1998,  as 
supplemented  on  June  17,  1998, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  2603  Augusta,  Suite 
125,  Houston,  Texas  77057-5637,  filed 
in  Docket  No.  CP98-596-000,  an 
application  pursuant  to  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  (NGA) 
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and  Part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  repl^»ment  fadhties  and  for 
permission  and  approval  to  abandon  the 
facihties  being  replaced,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  tospection. 

Columbia  Gulf  requests  permission 
and  approval  to  abandon  by  removal 
one  12.050  horsepower  (Hp) 
International  Organization  for  Standard 
(ISO)  rated  compressor  unit  and 
appurtenances  located  In  Corinth, 
Alcorn  County,  Mississippi;  one  12,050 
Hp  (ISO)  rated  compressor  unit  and 
appurtenances  located  in  Inverness, 
Humphreyt  County,  Mississippi;  and 
one  14.000  Hp  (ISO)  rated  compressor 
unit  and  appurtenances  located  in 
Hampshire,  Maury  County,  Tennessee. 
As  replacement  for  the  aforementioned 
compressor  units.  Colimibia  Gulf 
proposes  to  construct  and  operate  one 
17,282  Hp  (ISO)  rated  compressor  unit 
and  appurtenances  at  the  Corinth 
Compressor  Station;  one  17.282  Hp 
(ISO)  rated  compressor  unit  and 
appurtenances  at  the  Inverness 
Compressor  Station:  and  one  14,550  Hp 
(ISO)  rated  compressor  unit  at  the 
Hampshire  Compressor  Station.  The 
total  cost  associated  with  the 
construction  and  operation  of  the 
compressor  units  is  approximately 
$37,600,000. 

Columbia  Gulf  also  proposes  to 
increase  the  certificated  Hp  rating  of  the 
Corinth  Compressor  Station  from  44,750 
Hp  (ISO)  to  49.982  Hp  (ISO);  the 
Inverness  Compressor  Station  fixjm 
38.100  Hp  (ISO)  to  45.832  Hp  (ISO);  and 
the  Hampshire  Compressor  Station  from 
40.050  Hp  aSO)  to  43.100  Hp  (ISO). 

Finally.  Colimibia  Gulf  proposes  to 
increase  the  maximum  certificated 
capacity  level  of  its  mainline  by  96.555 
Dth  per  day  to  2.218.868  Dth  per  day. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  9. 
1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 


copies  of  their  protests  to  the  party-  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  mc^on  to  intervene  in  accordance 
with  the  Cominission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  wiU  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  reqiiired  to 
serve  copies  of  filed  dociiments  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conmiission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
LinwtMdA.  Watson.  )r.. 
Acting  Secretary. 
(FR  Doc  M-17326  Filed  8-29-98;  8:45  am] 

aUMa  COM  f717-01-M 

DEPARTMEtfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9ft-28ri-000) 

Entergy  Seortcas,  inc.;  Notlcs  of  FWng 

)una  19. 1998 

Take  notice  that  on  May  1, 1998. 
Entergy  Services,  Inc..  (Entergy 
Services),  as  agent  for  System  Energy 
Resources.  Inc.  (SERI).  tendered  for 
filing  the  aimual  informational  update 
(Update),  containing  the  1998 
redetermination  of  the  Monthly 
Capacity  Charges,  prepared  in 
accordance  with  the  provisions  of 
SERI's  Power  Charge  Formula  (PCF) 
Tariff.  Entergy  Services  states  that  the 
Update  redetermines  the  formula  rate  in 
accordance  with  the  annual  rate 
redetermination  provisions  of  Section 
2(B)  of  the  PFC. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
June  26.  1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boerfen, 
Acting  Secretary. 
(FR  Doc  98-17325  Filed  6-29-98;  8:45  am] 

BLUNQ  COM  (TIT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-622-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

June  24.  199B. 

Take  notice  that  on  June  16,  1998, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  a  request 
with  the  Commission  in  Docket  No. 
CP98-622-000,  pursuant  to  Sections 
157.205,  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  new  sales  tap 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP83-4-000.  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  Fuel  proposes  to  construct 
and  operate  a  new  sales  tap  for  delivery 
of  approximately  60  Mcf  per  hour  of  gas 
with  a  maximum  capacity  of 
approximately  183  Mcf  per  hour  to 
National  Fuel  Gas  Distribution 
Corporation.  National  Fuel  states  that 
the  proposed  sales  tap  would  be  located 
on  its  Line  V-M194  in  Jefferson  County, 
Pennsylvania.  National  Fuel  estimates 
the  cost  of  construction  would  be 
$100,000. 

National  Fuel  further  states  that  this 
addition  is  not  prohibited  by  its  existing 
tariff,  that  there  is  sufficient  capacity  to 
accomplish  deliveries  without 
determent  or  disadvantage  to  other 
customers,  that  its  peak  day  and  annual 
deliveries  would  not  be  effected  and 
that  the  total  volumes  deliveries  would 
not  exceed  the  total  volumes  authorized 
prior  to  their  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  if  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  NGA. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  98-17328  Filed  6-29-98;  8:45  am) 

BIUJNQ  COOe  e717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  13-007,  2047-003,  2060-003, 
2084-007,  2318-004,  2320-013,  2330-034, 
2474-006,  2482-022,  2539-008,  2569-026, 
2616-010,  2641-002,  2645-070,  2696-005, 
2701-026,  2713-037,  2837-005.  5984-023, 
732(M)10,  7387-005, 11406-015,  4472-016, 
6032-038] 

Niagara  Mohawk  Power  Corporation; 
Notice  Rejecting  Request  for 
Rehearing 

June  24.  1998. 

By  letter  order  issued  May  6,  1998, 
the  Deputy  Executive  Director  and  Chief 
Financial  Officer  denied  Niagara 
Mohawk  Power  Corporation's  (Niagara 
Mohawk)  appeal  of  certain  portions  of 
the  fiscal  year  1997  administrative 
annual  charge  bills  for  the  above- 
captioned  projects.  On  June  8,  1998, 
Niagara  Mohawk  filed  a  request  for 
rehearing  of  that  letter  order  with  the 
Commission. 

Section  313(a)  of  the  Federal  Power 
Act  ^  requires  an  aggrieved  party  to  file 
a  request  for  rehearing  within  thirty 
days  after  the  issuance  of  the 
Commission's  order,  in  this  case  by  June 
5,  1998.  Because  the  30-day  deadline  for 
requesting  rehearing  is  statutorily  based, 
it  cannot  be  extended  and  Niagara 
Mohawk's  request  for  rehearing  must  be 
rejected  as  untimely. 

This  notice  constitutes  final  agency 
action.  Requests  for  rehearing  by  the 
Commission  of  this  rejection  notice  may 
be  filed  within  30  days  of  the  date  of 
issuance  of  this  notice,  pursuant  to  18 
CFR  385.713. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-17329  Piled  6-29-98;  8:45  am) 
BiLUNQ  COOE  srir-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-61 6-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  24,  1998. 

Take  notice  that  on  June  16,  1998. 
Northern  Border  Pipeline  Company 
(Northern  Border),  111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000, 
filed  a  request  with  the  Commission  in 
Docket  No.  CP98-616-000,  pursuant  to 
Sections  157.205,  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  a  tap  on  its  system  in  Will 
County,  Illinois  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP84- 
420-000,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  Border  proposes  to  install  a 
tap  to  serve  as  a  future  point  of 
intercormect  with  Amoco  Chemicals 
(Amoco).  Northern  Border  states  that  a 
tap  would  consist  of  a  twelve-inch  tee 
and  valve.  The  estimated  cost  of  the 
proposed  facilities  would  be  $52,000 
which  Northern  Border  would  install  on 
Amoco 's  property  as  partial 
consideration  for  an  easement  across  its 
property.  Northern  Border  reports  that  it 
would  file  to  obtain  Commission 
approval  to  operate  the  proposed  tap,  at 
such  time  Amoco  elects  to  interconnect 
with  Northern  Border. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
ajtplication  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-17327  Piled  6-29-98;  8:45  am] 

BILUNQ  COOE  SZIT-OI-M 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[FRL-6117-«] 

Air  Pollution  Control;  Proposed 
Actions  on  Ctean  Air  Act  Grants  to  the 
Santa  Barbara  Air  Pollution  Control 
District 

agency:  EnviromnentaJ  Protection 
Agency  (EPA). 

ACTION:  Proposed  determination  with 
request  for  comments  and  notice  of 
opportiinity  for  public  hearing. 

SUMMARY:  The  U.S.  EPA  has  made  a 
proposed  determination  under  section 
105(c)  of  the  Qean  Air  Act  (CAA)  that 
a  reduction  in  expenditures  of  non- 
Federal  funds  for  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(SBAPCD.  or  "District")  in  Santa 
Barbara,  California  is  the  result  of  a  non- 
selective reduction  in  expenditxues. 
This  determination,  when  final,  will 
permit  the  SBAPCD  to  iteep  the 
financial  assistance  awarded  to  it  by 
EPA  for  FY-98  under  section  105(c)  of 
the  CAA. 

DATES:  Comments  and/ or  requests  for  a 
public  hearing  must  be  received  by  EPA 
at  the  address  stated  below  by  July  30. 
1998. 

AOORESSES:  All  comments  and/ or 
requests  for  a  public  hearing  should  be 
mailed  to:  Sara  Bartholomew,  Grants 
and  Program  Integration  Office  (AIR— 8), 
Air  Division,  U.S.  EPA  Region  9,  75 
Hawthorne  Street.  San  Francisco, 
California  94105-3901;  FAX  (415)  744- 
1076. 

FOR  FURTHER  INFORMATWN  CONTACT:  Sara 
Bartholomew,  Grants  and  Program 
Integration  Office  (AIR-8).  Air  Division, 
U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901  at  (415)  744-1250. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authonty  of  section  105  of  the  CAA, 
EPA  provides  financial  assistance 
(granU)  to  the  SBAPCD  to  aid  in  the 
operation  of  its  air  pollution  control 
programs.  In  FY-97  EPA  awarded  the 
SBAPCD  $328,732,  which  represented 
approximately  8%  of  the  District's 
budget.  In  FY-98,  EPA  awarded  the 
SBAPCD  $307,000,  which  represented 
approximately  7.6%  of  the  District's 
budget. 

Section  105(c)(1)  of  the  CAA.  42 
U.S.C.  7405(c)tl),  provides  that  "[n]o 
agency  shall  receive  any  grant  under 
this  section  during  any  fiscal  year  when 
its  expenditures  of  non-Federal  funds 
for  recurrent  expenditures  for  air 
pollution  control  programs  will  be  less 
than  its  expenditures  were  for  such 
programs  during  the  preceding  fiscal 


year.  In  order  for  (EPA)  to  award  grants 
under  this  section  in  a  timely  manner 
each  fiscal  year.  [EPA]  shall  compare  an 
agency's  prospective  expenditiire  level 
to  that  of  its  second  preceding  year." 
EPA  may  still  award  financial  assistance 
to  an  agency  not  meeting  this 
requirement,  however,  if  EPA,  "after 
notice  and  opportunity  for  public 
hearing,  determines  that  a  reduction  in 
expenditures  is  attributable  to  a  non- 
selective reduction  in  the  expenditures 
in  the  programs  of  all  Executive  branch 
agencies  of  the  appUcable  unit  of 
Ck)vemment"  CAA  section  105(c)(2). 
These  statutory  requirements  are 
repeated  In  EPAs  implementing 
regulations  at  40  CFR  35.210(a). 

m  its  FY-98  §  105  application,  which 
EPA  reviewed  in  the  fall  of  1997,  the 
SBAPCD  projected  expenditures  of  non- 
Federal  funds  for  recurrent  expenditures 
(or  its  maintenance  of  effort  (MOE))  of 
$3,678,150.  This  MOE  at  the  time  of  the 
grmit  award  was  sufficient  to  meet  the 
requirements  of  the  CAA  because  it  was 
higher  than  the  projected  FY97  MOE  of 
$3,570,793.  Based  on  this  information, 
EPA  awarded  SBAPCD  its  FY98  grant  in 
December.  1997.  In  January  of  1998. 
SBAPCD  submitted  an  actual  FY97 
MOE  of  $3,701,408.  This  resxUted  in  the 
projected  FY98  MOE  level  of  $3,678,150 
not  being  sufficient  to  meet  the  MOE 
requirements  of  the  CAA  because  it  is 
lower  than  the  actual  FY-97  MOE,  with 
a  shortfall  of  $23,258  between  the  MOE 
for  FY-97  and  FY98.  In  order  for  the 
District  to  be  eligible  to  keep  its  FY98 
grant  and  to  receive  the  additional  EPA 
funding  which  has  become  available  to 
SBAPCD  for  FY98,  EPA  must  make  a 
determination  under  Section  105(c)(2). 

The  SBAPCD  is  a  single-purpose 
agency  whose  primary  source  of  funding 
is  permit  fee  revenue.  Fees  associated 
with  permits  issued  by  the  SBAPCD  go 
directly  to  the  district  to  fund  its 
operations.  It  is  the  "imit  of 
Ckjvemment"  for  Section  105(c)(2) 
purposes.  The  SBAPCD  submitted 
documentation  to  EPA  which  shows 
that  since  FY97  air  permit  fee  revenues 
decreased  because  of  declining 
economic  conditions  which  caused  the 
business  commimity  to  curtail 
operations,  resulting  in  fewer  permits 
issued  and  fees  collected.  As  a  resuh, 
the  SBAPCD's  overall  budget  and  its 
MOE  decreased.  The  SBAPCD  also 
submitted  documentation  to  EPA  which 
shows  that  the  District  lost  12.25  staff 
positions  since  FY97.  These  reductions 
in  fees  and  staff  have  been  non-selective 
in  that  all  programs  within  SBAPCD 
have  been  impacted. 

In  summary,  the  SBAPCD's  MOE 
reductions  resulted  from  budget  cuts 
stemming  from  a  loss  of  fee  revenues 


due  to  circ\imstances  beyond  the 
District's  control.  EPA  proposes  to 
determine  that  the  SBAPCD's  lower  FY- 
98  MOE  level  meets  the  §  105(c)(2) 
criteria  as  resulting  from  a  non-selective 
reduction  of  expenditures.  Pursuant  to 
40  CFR  35.210,  this  determination  will 
allow  the  SBAPCD  to  keep  the  funds 
received  from  EPA  for  FY-98. 

This  notice  constitutes  a  request  for 
public  comment  and  an  opportunity  for 
public  hearing  as  required  by  the  Clean 
Air  Act.  All  written  comments  received 
by  July  30,  1998  on  this  proposal  will 
be  considered.  EPA  will  conduct  a 
public  hearing  on  this  proposal  only  if 
a  written  request  for  such  is  received  by 
EPA  at  the  address  above  by  July  30. 
1998. 

If  no  vmtten  request  for  a  hearing  is 
received,  EPA  will  proceed  to  the  final 
determination.  While  notice  of  the  final 
determination  will  not  be  published  in 
the  Federal  Register,  copies  of  the 
determination  can  be  obtained  by 
sending  a  written  request  to  Sara 
Bartholomew  at  the  above  address. 

Dated:  lune  17.  1996. 
David  P.  Howekamp, 
Director,  Air  Division,  Region  9. 
[FR  Doc  S'»-17377  Filed  &-29-98;  8:45  am] 
muma  ooot  utu  n  p 


ENVIRONMENTAL  PROTECDON 
AGENCY 

(FRL-«117-»1 

Ctean  Air  Act  Advisory  Committee; 
Mobile  Sources  Technical  Review 
Subcommittee  Notification  of  Public 
Advisory  Subcommittee  Open  Meeting 

AQENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92- 
463,  notification  is  hereby  given  that  the 
Mobile  Sources  Technical  Review 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on  July 
15.  1998  from  9:30  a.m.  to  4:00  p.m. 
Eastern  Standard  Time  (pre-registration 
at  8:30  a.m.)  at  the  U.S.  EPA  National 
Vehicle  and  Fuel  Emissions  Laboratory 
Office  Building  located  at  2000 
Traverwood  Drive.  Ann  Arlwr.  MI 
48105.  Ph.  734/214-4200  (adjacent  to 
the  Lab  Building  located  at  2565 
Plymouth  Road.  Ann  Arbor,  MI  48105). 
This  is  an  open  meeting  and  seating  will 
be  on  a  first-come  basis.  During  this 
meeting,  the  subcommittee  will  hear 
progress  reports  from  its  workgroups 
and  be  briefed  on  and  discuss  other 
current  issues  in  the  mobile  source 
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program  including:  Various  topics 
related  to  Tier  II,  OMS  outreach 
activities,  NAS/NRC  study  to  evaluate 
the  MOBILE  model,  and  the  mobile 
emissions  transient  test  (METT)  and  the 
inspection  and  maintenance  (I/M) 
programs. 

Members  of  the  public  requesting 
technical  information  should  contact: 
Mr.  Philip  A.  Lorang,  Designated 
Federal  Officer,  U.S.  EPA— NVFEL 
Office  Bldg.,  2000  Traverwood  Drive, 
Ann  Arbor,  MI  48105,  Ph:  734/214- 
4374,  Fax:  734/214-4821,  email: 
lorang.phil@epa.gov. 
or 
Mr.  John  T.  White,  Alternate  Designated 
Federal  Officer,  U.S.  EPA— NVFEL 
Office  Bldg.,  2000  Traverwrood  Drive, 
Ann  Arbor,  MI  48105,  Ph:  734/214- 
4353,  Fax:  734/214-4821,  emaih 
white.johnt@epa.gov. 
Further  information  can  also  be 
obtained  by  visiting  the  FACA  website 
for  the  Mobile  Sources  Technical 
Review  Subcommittee  and  its 
workgroups  at:  http:// 
transaq.ce.gatech.edu/epatac/index.htm. 

Members  requesting  administrative 
information  should  contact:  Ms.  Jennifer 
Criss,  FACA  Management  Officer,  U.S. 
EPA— NVFEL  Office  Bldg.,  2000 
Traverwood  Drive,  Ann  Arbor,  MI 
48105,  FACA  Help  Line:  734/214-4518, 
Fax:  734^4-^821,  email: 
criss.jennifer@epa.gov. 

Written  comments  of  any  length  (with 
at  least  20  copies  provided)  should  be 
sent  to  the  subcommittee  no  later  than 
July  5,  1998. 

The  Mobile  Sources  Technical  Review 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Donald  E.  Zinger, 

Acting  Director,  Office  of  Mobile  Sources. 
[FR  Doc.  98-17378  Filed  6-29-98;  8:45  am) 

BILLING  CODE  6640-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-44649;  FRL-6798-7] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
receipt  of  test  data  on  N- 
Methylpyrrolidone  (CAS  No.  106-91- 
21).  These  data  were  submitted 
pursuant  to  an  enforceable  te.sting 
consent  agreement/order  issued  by  EPA 


under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  procedures  specified  in 
section  4(d)  of  TSCA. 

I.  Test  Data  Submissions 

Test  data  for  iV-Methylpyrrolidone 
were  submitted  by  the  N- 
Methylpyrrolidone  Producers  Group. 
Inc.  on  behalf  of  its  member  companies: 
ARCO  Chemical  Company,  BASF 
Corporation,  and  ISP  Management 
Company,  Inc.  These  companies  are  the 
fest  sponsors  of  record  for  the  consent 
order.  The  report  was  submitted 
pursuant  to  a  TSCA  section  4 
enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000  and  was 
received  by  EPA  on  May  22,  1998.  The 
submission  includes  a  final  report 
entitled  "Oncogenicity  Study  with  N- 
Methylpyrrolidone  (hfl^)  Two- Year 
Feeding  Study  in  Sprague  Dawley  Rats." 
This  chemical  is  an  inert,  stable,  polar 
solvent  that  is  used  in  a  wide  variety  of 
processes.  Its  commercial  uses  result 
from  its  strong  and  frequently  selective 
solvent  power.  One  of  the  major  uses  of 
NMP  is  the  extraction  of  aromatics  from 
lubricating  oils.  It  is  also  used  as  a 
medium  for  polymerization  and  as  a 
solvent  for  finished  polymers.  It  is  the 
preferred  solvent  in  a  variety  of 
chemical  reactions  and  the  manufacture 
of  numerous  chemical  intermediates 
and  in  products  such  as  plastics,  surface 
coatings,  and  pesticides.  An  important 
new  use  of  this  chemical  is  as  a 
substitute  for  methylene  chloride  in 
paint  strippers.  NMP  is  also  used  in  the 
recovery  and  purification  of  acetylenes, 
olefins,  and  diolefins,  in  the  removal  of 
sulfur  compounds  from  natural  and 
refinery  gases,  and  in  the  dehydration  of 
natural  gas. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 


XL  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44649).  This  record  includes  a  copy  of 
the  study  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Nonconfidential  Information 
Center  (also  known  as  the  TSCA  PubUc 
Docket  Office),  Rm.  B-607  Northeast 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  Requests  for  documents  should 
be  sent  in  writing  to:  Environmental 
Protection  Agency,  TSCA 
Nonconfidential  Information  Center 
(7407),  401  M  St.,  SW.,  Washington,  DC 
20460  or  fax:  (202)  260-5069  or  e-mail: 
oppt.ncic@epamail.epa.gov. 

Authority:  15  U.S.C.  2603. 

List  of  Sab|ects 

Environmental  protection.  Test  data. 
Dated:  June  17, 1998. 

Charles  M.  Auer. 

Director.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc  98-17383  Filed  6-29-98;  8:45  am) 

BILUNG  CODE  66S&-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  proposed  information 
collections  contained  in  1998  Biennial 
Review  -  Streamlining  of  Radio 
Technical  Rules;  Comments 
Requested 

June  19. 1998. 

SUMMARY:  On  June  11, 1998,  the  Federal 
Communications  Commission 
(Commission)  adopted  a  Notice  of 
Proposed  Rule  making  (NPRM)  in  MM 
Docket  No.  98-93  (FCC  No.  98-117)  in 
the  matter  of  1998  Biennial  Regulatory 
Review  -  Streamlining  of  Radio 
Technical  Rules.  The  summary  of  the 
NPRM  was  published  in  the  Federal 
Register  on  June  22,  1998.  The  NPRM 
contains  proposed  information 
collections  subject  to  the  Office  of 
Management  and  Budget  (0MB) 
approval.  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  No  person  shall  be 
subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  PRA  that  does  not  display 
a  valid  control  number.  The  NPRM  has 
been  submitted  to  OMB  for  review 
under  Section  3507(d)  of  the  PRA. 

The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
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burdens,  invites  the  general  public  and 
OMB  to  comment  on  the  proposed 
information  collections  contained  in  the 
Notice,  as  required  by  the  PRA. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acau^cy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  31,  1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed,  you  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  All  comments  should  be 
addressed  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  NW.,  Washington,  D.C. 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  copies  should  be 
submitted  to  Les  Smith,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street.  NW.,  Washington, 
D.C.  20554,  or  via  the  Internet  to 
lesmith@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725  - 
17th  Street,  NW.,  Washington.  D.C. 
20503  or  via  the  Internet  to 
fain_t@al.eop.gov. 

FOfi  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
proposed  information  collection(s), 
contact  Les  Smith  at  202-418-0217  or 
via  internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  Number:  None. 

Title:  NPRM  -  Streamlining  of  Radio 
Technical  Rules  in  Parts  73  and  74  of 
the  Commission's  Rules. 

Fonn  Number:  FCC  301,  FCC  302- 
FM,  FCC  302-AM,  FCC  303-S,  FCC  340. 
FCC  349,  FCC  350. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit.  Not-for-profit  institutions. 

Number  of  Respondents:  4,650. 

Estimated  Time  Per  Response:  2.5 
hours  to  1,106  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $28,672,625 
(Consulting  engineers  and  attorney 
fees). 

Total  Annual  Burden:  28,639  hours. 

Needs  and  Uses:  On  June  11.  1998. 
the  Commission  adopted  a  Notice  of 


Proposed  Rulemaking  in  MM  Docket 
No.  9&-93  (FCC  98-117)  in  the  matter  of 
1998  Biennial  Regulatory  Review  - 
Streamlining  of  Radio  Technical  Rules 
in  Parts  73  and  74  of  the  Commission's 
Rules.  The  summary  of  this  NPRM  was 
published  in  the  Federal  Register  on  6/ 
22/98.  This  rulemaking  prooeeding  was 
initiated  to  obtain  comments  concerning 
the  Commission's  proposed  amendment 
of  certain  technical  rules  and  policies 
governing  the  radio  broadcast  services — 
in  order  to  enhance  opportunities  for 
improvement  of  facilities  and  service 
and  eliminate  unnecessary 
administrative  burdens  and  delays, 
while  maintaining  the  technical 
integrity  of  the  radio  broadcast  services. 
This  review  was  undertaken  in 
conjunction  with  the  Commission's 
current  efforts  to  streamline  its  existing 
rules  and  eliminate  unnecessary  or 
redundant  procedural  requirements. 

Federal  Communications  Conunission. 

Magalie  Roman  Salas. 

Secretary. 

(PR  Doc.  98-17278  Filed  6-2*-98;  8:45  am) 

BtLUNQ  CODE  a712-01-f 


FEDERAL  COMMUNICATIONS 

COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

June  24, 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  management  and  Budget  (OMB) 
approval  for  the  following  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  Public  law  104- 
03.  An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
418-0214. 

Federal  Communications  Commission. 

OMB  Control  No.:  3060-0686. 

Expiration  Date:  06/30/2001. 

Title:  Streamlining  the  International 
Section  214  Authorization  Process  and 
Tariff  Reauirements. 

Form  No..N/A. 

Respondents:  Business  or  other  for- 
profit  entities. 

Estimated  Annual  Burden:  1,000 
respondents;  3,531  annual  responses;  an 
average  of  42  hours  per  response; 
148,178.8  total  annual  burden  hours  for 
all  requirements. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $106,500. 


Frequency  of  Response:  Quarterly;  on 
occasion;  semi-annually;  annually. 

Description:  The  information 
collections  pertaining  to  parts  1  and  63 
are  necessary  largely  to  determine  the 
qualifications  of  applicants  to  provide 
common  carrier  international 
telecommunications  services,  or  to 
construct  and  operate  submarine  cables, 
including  applicants  that  are  affiliated 
with  foreign  carriers,  and  to  determine 
whether  and  under  what  conditions  the 
authorizations  are  in  the  public  interest, 
convenience,  and  necessity.  The 
information  collections  contained  in 
amendments  to  §  63.10  of  the 
Commission's^ rules  are  necessary  for  the 
Commission  to  maintain  effective 
oversight  of  U.S.  carriers  that  are 
affiliated  with,  or  involved  in  certain  co- 
marketing  or  similar  arrangements  with, 
foreign  carriers  that  have  market  power. 
The  information  collected  pursuant  to 
part  61  of  the  rules  is  necessary  for  the 
Commission  to  ensure  that  rates,  terms 
and  conditions  for  international  service 
are  just  and  reasonable,  as  required  by 
the  Communications  Act  of  1934.  The 
information  collections  under  Section 
310(b)(4)  of  the  Act  are  necessary  to 
determine,  under  that  section,  whether 
a  greater  than  25  percent  indirect 
foreign  ownership  interest  in  a  U.S. 
common  carrier  ratio  licensee  would  be 
inconsistent  with  the  public  interest. 
Obligation  to  respond:  required.  Public 
reporting  burden  for  the  collection  of 
information  is  as  noted  above.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
management,  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

[FR  Doc.  98-17279  Filed  6-29-98;  8:45  am) 

BILUNG  COOE  671 2-01 -f 


FEDERAL  HOUSING  FINANCE  BOARD 
Sunshine  Act  Notice 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
NOTICE:  63  FR  33931,  June  22,  1998. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m..  Wednesday, 
June  24,  1998. 

CHANGE  IN  THE  MEETING:  The  following 
topic  was  moved  from  the  open  portion 
to  the  closed  portion  of  the  meeting: 

•  Proposed  Settlement  Agreement 
Regarding  the  Federal  Home  Loan  Bank 
of  Des  Moines  Petition 

The  above  matter  was  moved  to  the 
closed  portion  of  the  meeting,  pursuant 
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to  section  906.5(b)  of  the  Finance  Board 
regulations  and  exempt  under  section 
552b{c)(8)  of  title  5  of  the  United  States 
Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202)  408-2837. 

William  W.  Ginsberg, 

Managing  Director 

IFR  Doc.  9&-17540  Filed  6-26-98;  2:48  pm] 

BILUNQ  COO€  S723-01-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOU>INQ  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  date:  11:00  a.m.,  Monday,  July 
6.  1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassigrunents,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyiui  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
wwrw.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  hsts 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting.  , 

Dated:  June  26. 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  98-17558  Filed  &-26-98;  3:36  pm) 
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DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  98035] 

Epidemiologic  Research  Studies  of 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  and  Human  Immunodeficiency 
Virus  (HIV)  Infection  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  new  and  competitive 
continuation  cooperative  agreements  for 
epidemiologic  and  behavioral  research 
studies  of  AIDS  and  HIV  infection.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area  of  HIV  Infection. 
These  awards  will  help  support 
researchers  in  the  conduct  of  HIV- 
related  epidemiologic  research  studies 
that  foster  prevention  of  HIV  infection 
or  HlV-related  disease  in  children. 
These  include  studies  that  address  the 
follow-up  of  HIV-infected  children  and 
other  HIV  epidemiologic  studies. 

Research  Issue:  HIV  Infection  in 
Children — Follow  Up  of  Perinatally- 
Infected  Children 

Applications  are  solicited  for 
continued  prospective  follow-up  of  HIV- 
infected  children  enrolled  in  the 
Perinatal  AIDS  Collaborative 
Transmission  Study  (PACTS)  between 
1986  and  1998.  This  is  a  research  issue 
of  programmatic  interest  to  the  health 
care  community  and  to  CDC  for  FY 
1998.  This  issue  is  considered 
significant  to  gaining  a  greater 
understanding  of  the  epidemiology  of 
AIDS  and  HIV  infection.  Follow-up 
should  be  done  at  least  every  3  months, 
and  include:  (1)  collecting  information 
on  HrV-related  clinical  conditions,  HIV- 
related  medication  use,  hospitalizations, 
and  vital  status;  and  (2)  collecting  blood 
specimens  for  viral  load  testing, 
lymphocyte  immunophenotyping,  and 
storage  for  other  HIV-related  testing. 
Applicants  will  use  a  common  data 
collection  instrument,  protocol,  and 
data  management  system  designed  and 
implemented  in  collaboration  with  CDC. 

Applications  submitted  by 
organizations  that  examine  additional 
important  HIV-related  epidemiologic 
research  issues  will  also  be  accepted 
and  considered  for  funding. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 


their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  pubhc  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

C.  Availability  of  Funds 

Approximately  $4.5  million  is 
available  in  FY  1998  to  fund 
approximately  6  awards.  It  is  expected 
that  awards  will  range  from  $250,000  to 
$1.5  million.  It  is  expected  that  4 
projects  addressing  HIV  infection  in 
children  and  2  other  HIV  epidemiologic 
studies  will  be  funded.  Awards  will 
begin  on  or  about  September  29, 1998, 
and  will  be  made  for  a  12-month  budget 
period,  within  a  project  period  of  up  to 
3  years.  Funding  estimates  may  change. 

Funding  Preferences 

Preference  will  be  given  to  competing 
continuation  applications  from 
satisfactorily  performing  projects  over 
apphcations  for  projects  not  already 
receiving  support  under  the  program. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  "Recipient  Activities," 
below,  and  CDC  will  be  responsible  for 
conducting  activities  listed  imder  "CDC 
Activities",  below: 

Recipient  Activities 

Applicants  addressing  the  same 
research  issue  should  be  willing  to 
participate  in  collaborative  studies  with 
other  CDC-sponsored  researchers, 
including  using  common  data  collection 
instruments,  specimen  collection 
protocols,  and  data  management 
procedures,  as  determined  in  post- 
award  grantee  planning  conferences. 
Applicants  will  be  required  to  pool  data 
for  analysis  and  pubhcation.  AppUcants 
are  also  required  to: 

A.  Develop  the  research  study 
protocol  and  data  collection  forms. 

B.  Identify,  recruit,  obtain  informed 
consent  from,  and  enroll  an  adequate 
number  of  study  participants  as 
determined  by  the  study  protocol  and 
the  program  requirements. 

C.  Continue  to  follow  study 
participants  as  determined  by  the  study 
protocol. 

D.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants. 

E.  Perform  laboratory  tests  (when 
appropriate)  and  data  analysis  as 
determined  in  the  study  protocol. 
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F.  Collaborate  and  share  data  and 
specimens  (when  appropriate)  with 
other  collaborators  to  answer  specific 
research  questions. 

G.  Conduct  data  analysis  with  all 
collaborators  as  well  as  present  and 
publish  research  findings. 

CDC  Activities 

A.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research. 

B.  Provide  technical  guidance  in  the 
development  of  study  protocols,  consent 
forms,  and  data  collection  forms. 

C.  Assist  in  designing  a  data 
management  system. 

D.  Assist  in  performance  of  selected 
laboratory  tests. 

E.  Coordinate  research  activities 
among  the  different  sites. 

F.  Assist  in  the  analysis  of  research 
information  and  the  presentation  and 
publication  of  research  findings. 

E.  Application  Content 

Competing  Applications  (New 
Applications  and  Competing 
Continuation  Applications) 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

Applicants  should  identify  their 
proposed  research  issue  on  line  one  of 
the  face  page  of  the  application  form. 
AppUcants  must  demonstrate  adequate 
capacity  for  continued  follow-up  of 
children,  routine  virologic  and 
immunologic  testing,  data  management, 
and  specimen  storage.  Apphcants  adso 
must  demonstrate  the  capacity  to 
analyze  data  and  specimens  collected  in 
the  PACTS  project  to  address  important 
issues  related  to  preventing  HFV 
infection  and  its  manifestations  in 
children,  and  provide  proposed 
analyses  to  be  completed  during  the 
project  period. 

In  futtue  years,  noncompeting 
continuation  applications  submitted 
within  the  approved  project  period 
should  include: 

A.  brief  progress  report  describing  the 
accomplishments  of  the  preceding 
budget  period, 

B.  new  or  significantly  revised  items 
or  information  (objectives,  scope  of 
activities,  operational  methods, 
evaluation),  that  is.  not  in  the  initial 
application:  and 

C  annual  budget  and  justification 
(budget  items  that  are  unchanged  from 
the  preceding  budget  period  do  not  need 
rejustification,  sunply  list  the  items  in 


the  budget  and  note  that  they  are 
continuation  items). 

F.  Submission  and  Deadline 

On  or  before  JULY  31, 1998.  submit 
the  original  and  five  copies  of  PHS-398 
(0MB  Number  0925-0001)  (adhere  to 
the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398)  to.  Kevin 
Moore,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  98035.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
255  East  Paces  Ferry  Road.  N.E..  Room 
300.  Mail  Stop  E-15,  Atlanta,  Georgia 
30305-2209. 

Applications  must  be  postmarked  by 
the  U.S.  Postal  Service  or  a  commercial 
carrier  by  the  deadline  date.  If  your 
application  does  not  arrive  in  time  for 
submission  to  the  independent  review 
panel,  it  will  not  be  considered  in  the 
current  competition  unless  you  can 
provide  proof  that  you  mailed  it  on  or 
before  the  deadline  (i.e.,  receipt  from 
U.S.  Postal  Service  or  a  commercial 
carrier;  private  metered  postmarks  are 
not  acceptable). 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  reviewer 
group  appointed  by  CDC.  Applicants 
will  be  ranked  on  a  scale  of  100 
maximum  points  according  to  the 
research  area  identified.  All  applicants 
must  state  which  research  category  they 
are  addressing.  Apphcants  should 
demonstrate  the  applicant's  ability  to 
address  the  research  problem  in  a 
collaborative  manner  with  other 
collaborators.  AppUcations  will  be 
reviewed  and  evaluated  based  on  the 
evidence  submitted. 

HFV  Infection  in  Children 

A.  Recruitment.  Retention,  and 
Adherence  to  Study  Protocol  (20  Points) 

(1)  Extent  of  applicant's  experience  in 
perinatal  and  pediatric  HTV  infection 
epidemiologic  research. 

(2)  Evidence  of  ability  to  successfully 
follow  HIV-infected  children  in 
longitudinal  research  studies. 

(3)  Evidence  of  abiUty  to  collect 
complete  data  from  HIV-infected 
children. 

B.  Description  and  Justification  of 
Research  Plans  (30  Points) 

(1)  Extent  of  bmiliarity  and  quality  of 
experience  pertinent  to  proposed 
research  activities. 

(2)  Understanding  of  the  research 
objectives  as  evidenced  by  high  quality 
of  the  proposed  plan  for  research  and  a 


study  design  that  is  appropriate  to 
answer  research  questions. 

(3)  Originality  of  research,  extent  to 
which  it  does  not  rephcate  past  or 
present  research  efforts,  and  direct 
relevance  of  research  to  guiding  current 
efforts  to  prevent  perinatal  HTV 
transmission  and  HTV  disease 
progression  in  children. 

(4)  FeasibiUty  of  plans  to  follow  study 
participants,  and  adequacy  of  sample 
size  to  address  research  questions.  This 
includes  demonstration  of  the 
experience  of  the  investigator  in 
enrolling  and  following  such  persons, 
and  the  comprehensiveness  of  the  plan 
to  protect  the  rights  and  confidentiality 
of  all  participants. 

(5)  Thoroughness  of  plans  for  data 
management,  data  analysis,  and 
laboratory  analysis;  reasonableness  of 
data  collected;  and  statistical  rigor. 

(6)  Extent  to  which  proposal 
demonstrates  feasible  plans  for 
coordinating  research  activities  of 
multiple  clinical  sites,  where 
appropriate,  and  with  CDC.  Letters  of 
support  from  cooperating  organizations 
that  demonstrate  the  nature  and  extent 
of  such  cooperation  should  be  included. 

(7)  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate  " 
representation;  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ie8)  and  recognition  of 
mutual  benefits. 

C  Research  Capability  (30  Points) 

(1)  Capacity  to  conduct  study  as 
evidenced  by  quality  of  experience  with 
sinular  or  related  research  as  evidenced 
by  previous  related  research,  including 
demonstration  of  ability  to  collect, 
manage,  and  analyze  acoirate  data  in  a 
timely  manner. 

(2)  Demonstration  of  working 
relationships  with  proposed 
collaborators. 

(3)  Demonstration  of  epidemiologic, 
behavioral,  administrative,  clinical. 
laboratory,  data  management,  and 
statistical  expertise  needed  to  conduct 
proposed  research. 
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D.  Staffing,  Facilities,  and  Time-line  (20 
Points) 

(1)  Availability  of  qualified  personnel 
with  realistic  and  sufficient  percentage- 
time  commitments,  and  the  clarity  of 
the  descriptions  of  the  duties  and 
responsibilities  of  project  personnel. 

(2)  Adequacy  of  plans  for  project 
oversight  to  assure  quality  of  data. 

(3)  Adequacy  of  facilities,  equipment. 
data  processing  and  analysis  capacity, 
and  systems  for  management  of  data 
security  and  participant  confidentiality. 

(4)  Adequacy  of  time  line  for 
completion  of  project  activities. 

E.  Other  (not  Scored) 

(1)  Budget:  Will  be  reviewed  to 
determine  the  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

(2)  Human  Subjects:  Does  the 
application  adequately  address  the 
institutional  review  board  requirements 
for  the  protection  of  human  subjects? 

Yes        No 

CoimnenU:    

Other  HIV/AIDS  Epidemiologic 
Research  Studies 

A.  Familiarity  With  and  Access  to  Study 
Population  (25  Points) 

(3)  Extent  of  applicant's  knowledge  of 
issues  faced  by  study  population  and 
experience  in  working  with  this 
population. 

(4)  Existence  of  linkages  to  facilitate 
recniitment  from  and  referral  to 
programs  providing  services  for  the 
study  population  and  letters  of  support 
from  these  programs. 

(5)  Feasibility  of  plans  to  involve  the 
study  population,  their  advocates,  or 
service  providers  in  the  development  of 
research  and  intervention  activities  and 
to  inform  them  of  research  results. 

(6)  Evidence  that  plans  for 
recruitment  of  and  outreach  for  study 
participants  will  include  establishing 
partnerships  with  communities. 

B.  Description  and  Justification  of  a 
Research  Plan  (40  Points) 

(1)  Quality  of  the  review  of  the 
scientific  literature  pertinent  to  the 
proposed  study,  including  theoretical 
basis  for  research,  and  relevance  of 
research  questions. 

(2)  The  originality  of  research,  the 
extent  to  which  it  does  not  replicate 
past  or  present  research  efforts 
(including  ongoing  efforts  not  yet 
described  in  publications),  and 
relevance  to  guiding  current  HIV 
prevention  efforts. 


(3)  Applicant's  understanding  of  the 
research  objectives  as  evidence  by  high 
quality  of  the  proposed  resecirch  plan 
with  a  study  design  that  is  appropriate 
to  answer  research  questions. 

(4)  Feasibility  of  plans  to  sample, 
recruit,  emtjll,  test,  interview,  and 
follow  study  participants  and  adequacy 
of  sample  size  to  address  research 
questions.  This  includes  demonstration 
of  the  availabiUty  of  HIV-infected 
potential  study  participants  and  persons 
at  risk  for  HIV  infection  and  the 
experience  of  the  investigator  in 
enrolling  and  following  such  persons  in 
a  culturally  and  linguistically 
appropriate  manner;  the  degree  to 
which  the  applicant  has  met  the  CDC 
Pohcy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research, 
including:  (a)  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation,  (b)  the 
proposed  justification  when 
representation  is  limited  or  absent,  (c)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measiue 
differences  when  warranted,  and  (d)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 

coram  unity  (ies)  and  recognition  of 
mutual  benefits;  comprehensiveness  of 
the  plan  to  protect  the  rights  and 
confidentiality  of  all  participants;  and 
proposed  justification  when 
representation  is  limited  or  absent. 

(5)  Thoroughness  of  analysis  plans, 
reasonableness  for  data  collected, 
statistical  rigor  and  complexity. 

(6)  Extent  to  which  study  proposal 
demonstrates  assurance  of  comphance 
with  multisite  research  requirements 
(e.g.,  common  protocol,  data  collection, 
and  computer  and  data  management 
systems),  if  appropriate. 

C.  Demonstrate  Staff's  Capability  to 
Conduct  Research  (20  Points) 

(1)  Capacity  to  conduct  study  as 
evidenced  by  experience  with  similar  or 
related  research  as  evidenced  by  their 
previous  related  research. 

(2)  Extent  of  the  team's  productive 
working  relations  with  proposed 
collaborators. 

(3)  Ability,  willingness,  and  need  to 
collaborate  with  researchers  from  other 
study  sites  in  study  design  and  analysis, 
including  use  of  common  forms,  and 
sharing  of  specimens  (when 
appropriate)  and  data. 


D.  Staffing,  Facilities,  and  Time-line  (15 
Points) 

(1)  AvailabiUty  of  quaUfied  persoimel 
with  realistic  and  sufficient  percentage- 
time  commitments;  and  the  clarity  of 
the  description  of  duties  and 
responsibilities  of  project  persoiuiel 
with  epidemiologic,  behavioral, 
administrative,  clinical,  laboratory,  data 
management,  and  statistical 
responsibilities. 

(2)  Adequacy  of  the  facilities, 
equipment,  data  processing  and  analysis 
capacity,  and  systems  for  management 
of  data  security  and  participant 
confidentiality. 

(3)  Adequacy  of  time  line. 

E.  Other  (not  Scored) 

(1)  Budget:  Will  be  reviewed  to 
determine  the  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

(2)  Human  Subjects:  Does  the 
application  adequately  address  the 
institutional  review  board  requirements 
for  the  protection  of  human  subjects? 
Yea       No 

Comments:    

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Annual  progress  report; 

2.  Financial  status  rep>ort,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period 
send  all  reports  to:  Kevin  Moore,  Grants 
Management  Sp>ecialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  N.E.,  Room  300,  Mail 
Stop  E-15.  Atlanta,  GA  30305-2209. 

For  descriptions  of  the  following 
Other  Requirements,  see  Attachment  1: 
AR98-1     Human  Subjects 
AR98-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR98-4    HIV/ AIDS  Confidentiality 

Provisions 
AR98-5     HTV  Program  Review  Panel 

Requirements 
AR98-6    Patient  Care 
AR9&-7    Executive  Order  12372 

Review 
AR98-8    Pubhc  Health  System 

Reporting  Requirements 
AR98-9    Paperwork  Reduction  Act 
AR98-10    Smoke-Free  Workplace 

Requirements 
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AR98-11     Healthy  People  2000 
AR98-12    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  .Number 

This  program  is  authorized  imder  the 
Public  Health  Service  Act.  Sections 
301(a)  and  317(k)(2)  (42  U.S.C.  241(a) 
and  247b(k)  (2)1,  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.943. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(l-888-^72-6«74).  You  will  be  asked  to 
leave  your  name  and  address  and  to 
identify  the  Announcement  number. 
98035.  If  you  have  questions  after 
reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from:  Kevin  Moore.  Grants  Management 
Speciahst,  Grants  Management  Branch. 
Procurement  and  Grants  Office. 
Announcement  98035,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
255  East  Paces  Ferry  Road.  N.E..  Room 
300,  Mail  Stop  E-15.  Atlanta,  GA 
30305-2209.  Telephone  (404)  842-6550. 
E-mail  kgml9cdc.gov. 

See  also  the  CDC  Internet  home  page 
at:  www.cdc.gov 

For  program  technical  assistance, 
contact:  Jeff  Efird,  Acting  Chief, 
Epidemiology  Branch.  Division  of  HIV/ 
AIDS  Prevention  Surveillance  & 
Epidemiology,  National  Center  for  HTV, 
STD.  TB  Prevention  Centers  for  Disease 
Control  and  Prevention  (CDC)  1600 
Clifton  Road,  NE.,  Mail  Stop  E-45, 
Atlanta,  Georgia  30333,  Telephone  (404) 
639-6130,  E-mail  jlel©cdc.gov. 

Eligible  applicants  are  encouraged  to 
call  before  developing  and  submitting 
their  appUcations. 

Dated:  )\me  23. 1998. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
(PR  Doc.  98-17305  Filed  5-29-98;  8:45  am) 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Nationai  Institute  for  Occupational 
Safety  and  Health 

[Program  Announcement  98096] 

Economic  Evaluation  of  Engineering 
Control  Interventions  for  Drywall 
Sanding  Construction  Activities; 
Notice  of  Availability  of  Funds 

A-  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabiUty  of  fiscal  year  (FY)  1998 
funds  for  a  cooperative  agreement 
program  to  conduct  an  economic 
evaluation  and  variable  analyses  of 
engineering  control  Lnterventions  during 
drywall  sanding  construction  activities. 
This  program  addresses  the  "Healthy 
People  2000"  priority  area  of 
Occupational  Safety  and  Health. 

The  purpose  of  the  program  is  to 
identify  the  financial  and  behavior 
factors  which  are  affected  by 
implementing  drywall  sanding 
engineering  controls.  These  factors  may 
occur  throughout  the  construction- 
model  hieruchy  from  the  individual 
worker  on  up  to  the  building  owner.  A 
successful  project  will  serve  as  an 
example  throughout  the  construction 
industry  that  the  cost  and  benefits  of 
providing  a  clean  and  safe  working 
envirorunent  should  be  evaluated  from 
the  big-picture  perspective  as  opposed 
to  the  level  of  acquisition.  Such  an 
example  could  lead  to  new 
implementation  strategies  to  increase 
the  use  of  engineering  controls  and 
ultimately  improve  the  construction 
work  environment. 

B.  Eligible  Applicants 

AppUcations  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $95,000  is  available  in 
FY  1998  to  fund  one  award.  It  is 
expected  that  the  award  will  be  renewed 


on  an  annual  basis  for  an  additional  two 
years  at  an  approximate  amount  of 
$95,000  per  year.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  1. 1998.  with  12-month 
budget  periods  within  project  periods  of 
up  to  three  years.  The  funding  estimate 
is  subject  to  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds:  The  applicant  should 
allocate  funds  for  at  least  one  annual 
CIX7NIOSH  directed  meeting. 

Programmatic  Interest:  The  applicant 
should  address  the  availability  of 
drywall  sanding  dust  expostire 
reduction  interventions  and  the 
economic  impact  and  related  variable 
analyses  of  some  or  all  of  the  identified 
interventions  upon  the  various 
organizational  layers  (e.g.  worker, 
subcontractor,  general  contractor, 
building  owner)  within  the  building 
construction  process. 

D.  Program  Agreement  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
A.  (Recipient  Activities),  and  CDCJ 
NIOSH  will  be  responsible  for  the 
activities  listed  under  B.  (CIXVNIOSH 
Activities). 

A.  Recipient  Activities 

1.  Develop,  implement,  and  evaluate 
a  study  protocol. 

2.  Provide  statistical  analysis  of  the 
data. 

3.  Disseminate  study  results  to  the 
construction  safety  and  health 
community. 

4.  Collaborate  with  CDC/NIOSH  on 
these  activities  and  the  activities  listed 
below. 

B.  CDC/NIOSH  ActiviUes 

1.  Providing  scientific  and  technical 
collaboration  including  study  design 
and  protocol  development,  and  data 
analysis. 

2.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  of  the 
project  through  site  visits,  telephone 
calls,  and  review  of  technical  reports 
and  interim  data  analysis. 

3.  Collaborate  with  awardee(s)  on  data 
analysis,  and  interpretation  of  findings. 

4.  Review  the  results  of  the  study  and 
collaborate,  where  appropriate,  in  the 
preparation  and  pubUcation  of  results  in 
peer-reviewed  journals  and  construction 
industry  trade  publications. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
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Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
August  10,  1998,  submit  the  application 
to:  Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  98096,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Room  300,  255  East  Paces  Ferry  Road, 
NE.,  M/S  E-13,  Atlanta,  Georgia  30305- 
2209. 

If  your  application  does  not  arrive  in 
time  for  submission  to  the  independent 
review  group,  it  will  not  be  considered 
in  the  current  comi)etition  unless  you 
can  provide  proof  that  you  mailed  it  on 
or  before  the  deadline  (i.e.,  receipt  from 
U.S.  Postal  Service  or  a  commercial 
carrier,  private  metered  postmarks  are 
not  acceptable). 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Understanding  of  the  Problem  (15 
Percent) 

Responsiveness  to  the  objective  of  the 
cooperative  agreement  including:  (a) 
applicant's  understanding  of  the  general 
tA»jectives  of  the  proposed  cooperative 
agreement,  and  (b)  evidence  of  ability  to 
design  an  effective  evaluation  study. 

2.  Experience  (15  Percent) 

The  extent  to  which  the  applicant's 
prior  work  and  experience  in  evaluating 
occupational  safety  and  health 
intervention  efforts  and/or  experience 
within  the  construction  trades  affected 
by  drywall  finishing  operations. 

3.  Goals,  Objectives  and  Methods  (35 
Percent) 

The  extent  to  which  the  proposed 
goals  and  objectives  are  clearly  stated, 
time-phased,  and  measurable.  The 
extent  to  which  the  methods  are 
sufficiently  detailed  to  allow  assessment 
of  whether  the  objectives  can  be 
achieved  for  the  budget  period.  Clearly 
state  the  evaluation  method  for 
evaluating  the  accomplishments.  The 


extent  to  which  a  qualified  plan  is 
proposed  that  will  help  achieve  the 
goals  stated  in  the  proposal. 

This  includes:  (a)  The  proposed  plan 
for  the  inclusion  of  both  sexes  and  racial 
and  ethnic  minority  populations  for 
appropriate  representation;  (b)  The 
proposed  justification  when 
representation  is  limited  or  absent;  (c)  A 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  (d)  A 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

4.  Facilities  and  Resources  (10  Percent) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project.  The  proposal  should 
include  a  commitment  from  the 
participating  institution,  as  evidenced 
by  a  written  agreement.  For  applicants 
who  have  already  identified  potential 
construction  site(s)  to  conduct  the 
evaluation,  the  proposal  should  include 
a  commitment,  as  evidenced  by  a 
written  agreement,  frttm  the  building 
owner,  general  contractor,  and  relevant 
subcontractors  with  jurisdiction  over 
the  drywall  finishing  and  budget 
management  operations,  when  such 
exist  at  the  appUcant's  anticipated  study 
location(s). 

5.  Project  Management  and  Staffing 
Plan  (15  Percent) 

The  extent  to  which  the  management 
staff  and  their  working  partners  are 
deafly  described,  appropriately 
assigned,  and  have  pertinent  skills  and 
experiences.  The  extent  to  which  the 
apphcant  proposes  to  involve 
appropriate  personnel  who  have  the 
needed  quaHfications  to  implement  the 
proposed  plan.  The  extent  to  which  the 
applicant  has  the  capacity  to  design, 
implement,  and  evaluate  the  proposed 
intervention  program. 

6.  Collaboration  (10  Percent) 

The  extent  to  which  all  partners  are 
clearly  described  and  their 
quahfications  and  the  extent  to  which 
their  intentions  to  participate  are 
explicitly  stated.  The  extent  to  which 
the  applicant  provides  proof  of  support 
(e.g.,  letters  of  support  and/or 
memoranda  of  understanding)  for 
proposed  activities.  Evidence  or  a 
statement  should  be  provided  that  these 
funds  do  not  duplicate  already  funded 
components  of  ongoing  projects. 


7.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

8.  Human  Subjects  (Not  Scored) 

If  human  subjects  will  be  involved, 
how  will  they  be  protected,  i.e..  describe 
the  review  process  which  will  govern 
their  participation. 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of: 

1 .  Semi-annual  progress  reports 
including  a  brief  program  description 
and  a  Usting  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals 
and  objectives  established  for  the 
period; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  eifter  the  end  of  the  project  period. 

Send  all  reports  to:  Victoria  Sepe, 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  Room 
300,  255  East  Paces  Ferry  Road,  NE., 
M/S  E-13,  Atlanta,  GA  30305-2209 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  I  (included  in  the 
application  package). 
AR9ft-l     Hiunan  Subjects 

Requirements 
AR98-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR98-9    Paperwork  Reduction  Act 

Requirements 
AR98-10    Smoke-Free  Workplace 

Requirements 
AR98-11     Healthy  People  2000 
AR98-12     Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)  and  671(e)(7)). 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262  for  the 
National  Institute  for  Occupational 
Safety  and  Health. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  1-688-GRANTS4.  You 
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will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  NIOSH  Amiouncement 
98096.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  CDC  will  not  send  application 
kits  by  facsimile  or  express  mail.  Please 
refer  to  NIOSH  announcement  number 
98096  when  requesting  information  and 
submitting  an  appUcation. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  by 
contacting:  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  98096, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Room  300,  255  East 
Paces  Ferry  Road,  NE.,  M/S  E-13, 
Atlanta,  GA  30305-2209.  telephone 
(404)  842-6804.  Email  address: 
vxwl®cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov. 

For  program  technical  assistance 
contact:  Kenneth  Mead,  P.E.,  telephone 
(513)  841-4319,  Email  kcm3©cdc.gov. 
National  Institute  for  Occupational 
Safety  and  Health,  Center  for  Disease 
Control  and  Prevention  (CDC),  Division 
of  Physical  Sciences  and  Engineering, 
4676  Columbia  Parkway,  Mailstop  R-5. 
Cincinnati,  OH  45226. 

National  Occupational  Research 
Agenda  (NORA):  CDC,  NIOSH  is 
committed  to  the  program  priorities 
developed  by  NORA.  Copies  of  the 
pubUcation.  "The  National 
Occupational  Research  Agenda"  may  be 
obtained  from  The  National  Institute  of 
Occupational  Safety  and  Health, 
Publications  Office,  4676  Columbia 
Parkway.  Cincinnati,  OH  45226-1998  or 
telephone  1-800-356-4674,  and  is 
available  through  the  NIOSH  Home 
Page,  "http://www.cdc.gov/niosh/ 
nora.html". 

E)ated:  ]une  23, 1998. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  For 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  98-17300  Filed  6-29-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Program  Announcement  Numt>er 
98042;  Cooperative  Agreement  for 
Watertwme  Disease  Occurrence 
Studies 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  fiscal  year  (FY)  1998 
funds  to  provide  assistance  for 
conducting  waterbome  disease 
occurrence  studies  that  will  aid  in 
producing  a  national  estimate  of 
waterbome  disease. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  lifie.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  WHERE  TO  OBTAM 
AOOmONAL  IMF0RMAT10N.) 

Authority 

This  program  is  authorized  under 
Section(s)  301(a),  317(k)(l),  and  317 
(k)(2)  of  the  Public  Health  Service  Act 
[42  U.S.C  241(a),  247b(k)(l)  and 
247b(k)(2)],  as  amended. 

Smoke-free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit  entities, 
including  universities;  university- 
affiliated  systems  including  not-for- 
profit  medical  centers;  research 
institutions  and  rehabilitation  hospitals; 
State  and  local  health  departments  and 
other  related  State  government  agencies; 
federally  recognized  Indian  tribal 
governments.  Indian  tribes  or  Indian 
tribal  organizations,  and  small, 
minority-  and/ or  women-owned  non- 
profit businesses  are  eligible  to  apply. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not  be 


eligible  to  receive  Federal  funds  constituting 
an  award,  grant,  contract,  loan,  or  any  other 
form. 

Availability  of  Funds 

Approximately  $450,000  is  available 
in  FY  1998  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  $150,000.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  30,  1998,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  two  years. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  an  approved  project  period  will 
be  made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23,  1989). 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  ^s  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Public  Law  105-78) 
states  in  Section  503  (a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  pubUcation, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  Legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislat\ire 
itself.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 
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Background 

The  last  few  years  have  seen 
increased  attention  to  microbiological 
contaminants  in  drinking  water.  This 
concern  has  led  to  a  number  of  new 
provisions  for  research  and  regulation  of 
such  contaminants  in  the  August  1996 
Amendments  to  the  Safe  Drinking  Water 
Act  (SDWA)  P.L.  104-182.  Section 
137(d)  of  the  1996  amendments,  42 
U.S.C.  Section  300}-18d  calls  for 
waterbome  disease  occurrence  studies 
to  estimate  the  incidence  of  waterbome 
disease  in  the  United  States.  Only  a 
limited  number  of  studies  have  been 
done  to  develop  such  an  estimate,  in 
part  because  some  of  the  methodologies 
needed  require  further  refinement  and 
experience  in  conducting  studies  of  this 
problem  is  limited.  Unfortunately,  no 
single  study  or  study  design  will  allow 
such  an  estimate  to  be  made  with 
confidence.  The  Environmental 
Protection  Agency  (EPA)  and  CDC  are 
collaborating  to  aid  other  organizations 
to  conduct  studies  regarding  the 
incidence  of  watertx)me  disease  and 
etiologic  agents  causing  waterbome 
disease.  Such  studies  will  concentrate 
on  gastrointestinal  illness  due  to 
microbial  contaminants  in  drinking 
water,  including  both  well  known  and 
emerging  bacteria,  viruses,  and 
protozoa.  This  announcement  is  not 
intended  to  support  studies  addressing 
illness  due  to  chemical  contamination. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  provide  assistance  for 
conducting  studies  to:  (1)  estimate  the 
incidence  of  waterbome  disease  due  to 
microbial  contamination  of  drinking 
water  and/or  (2)  identify  and  describe 
the  relationship  between  measures  of 
water  quality  and  health  outcomes  or 
the  evidence  of  infection  due  to 
gastrointestinal  pathogens. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1 .  identify  and  describe  the 
population  to  be  studied, 

2.  identify  and  describe  the  water 
system(s)  serving  the  population 
studied, 

3.  form  a  collaborative  relationship 
with  the  water  utility(s)  and  local  health 
department(s)  serving  the  population  to 
be  studied, 

4.  if  appropriate,  assess  the  methods 
used  by  the  water  utility(s)  to  measure 


water  quality  and  obtain  water  quality 
data.  Describe  siurogate  measures  of 
water  contamination  that  would  be 
evaluated, 

5.  collect  data  on  outcomes  of  interest 
and/or  identify  and  evaluate  existing 
data  on  these  outcomes.  If  appropriate, 
collect  specimens  from  human 
participants  to  determine  the  etiologic 
agents  causing  gastrointestinal  illness. 
Evaluate  the  likelihood  that  the  etiologic 
agents  are  waterbome, 

6.  maintain  data,  including  databases, 
and  confidentiality  protections, 

7.  document  your  Quahty  Assurance 
Project  Plan  (QAPP),  as  required  by 
EPA,  for  assuring  that  the  data  collected 
are  of  the  expected  quality  for  their 
intended  use  and  are  properly  assessed, 

8.  analyze  data  to  describe  the 
relationship(s)  of  the  health  outcome(s) 
with  water-related  exposvue  variables, 

9.  evaluate  and  describe  the 
generalizability  of  the  study  findings, 
and 

10.  analyze  collected  data  and 
disseminate  research  results  by 
appropriate  methods  such  as 
publication  in  journals,  presentation  at 
meetings,  conferences,  etc. 

B.  CDC  Activities 

CDC  and  EPA  will  provide  technical 
assistance  in  the  design  and  conduct  of 
the  research.  This  may  include: 

(1)  providing  technical  consultation 
in  the  design  and  conduct  of  the  project, 
including  data  collection  and  analytic 
approach,  and  evaluation; 

(2)  providing  technical  assistance 
regarding  special  clearances  and 
approval  for  himian  subjects  and  data 
collection; 

(3)  providing  format  and  guidance  for 
QAPP 

(4)  providing  educational  materials, 
including  working  with  grantees  to 
develop  new  materials  that«might  be 
needed;  and 

(5)  facilitating  exchange  of 
information  among  recipients. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  an 
annual  progress  report  are  required  and 
must  be  submitted  no  later  than  90  days 
after  the  end  of  each  budget  period. 
These  progress  reports  must  include:  (1) 
a  comparison  of  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period; 
and  (2)  the  reasons  for  failure,  if 
established  goals  were  not  met;  (3)  other 
pertinent  information  including,  when 
appropriate,  analysis  and  explanation  of 
performance  costs  significanUy  higher 
than  expected.  All  manuscripts 
pubhshed  as  a  result  of  the  work 
supported  in  part  or  whole  by  the 


cooperative  agreement  will  be  submitted 
with  the  progress  report. 

An  annual  Financial  Status  Report 
(FSR)  must  be  submitted  no  later  than 
90  days  after  the  end  of  each  budget 
period. 

The  final  financial  status  and  progress 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project  period. 
All  reports  are  submitted  to  Grants 
Management  Branch,  CDC.  Please  send 
all  reports  or  other  correspondence  to: 
Sharron  P.  Orum,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  N.E., 
Mailstop  E-18,  Room  314.  Atlanta,  GA 
30305-2209. 

Application  Content 

Application 

An  original  and  five  copies  of  the 
application  should  be  submitted  to  the 
Grants  Management  Officer,  Grants 
Management  Branch,  CDC  at  the  address 
above.  All  applicants  must  develop  their 
application  in  accordance  with  the  PHS 
Form  398  (revised  5/95),  information 
contained  in  this  cooperative  agreement 
announcement,  and  the  instructions 
outiined  below.  In  order  to  ensure  an 
objective,  impartial,  and  prompt  review. 

General  Instructions  . 

1.  All  pages  must  be  clearly 
numbered. 

2.  A  complete  index  to  the  application 
and  its  appendixes  must  be  included. 

3.  The  original  and  two  copies  of  the 
application  must  be  submitted 
unstapled  and  unbound.  No  bound 
material  will  be  accepted. 

4.  All  material  must  be  typewritten, 
single  spaced,  and  in  unreduced  type 
(no  smaller  than  font  size  12)  on  8  1/2" 
by  11"  white  paper,  with  at  least  1" 
margins,  headers,  and  footers. 

5.  All  pages  must  be  printed  on  one 
side  only. 

Specific  Instructions 

The  application  neurative  must  not 
exceed  10  pages  (excluding  budget  and 
appendixes).  Unless  indicated 
otherwise,  all  information  requested 
below  must  appear  in  the  narrative. 
Materials  or  information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendices.  The 
application  narrative  must  contain  the 
following  sections  in  the  order 
presented  below: 

1.  Abstmct:  Provide  a  brief  (two  pages 
maximum)  abstract  of  the  project. 

2.  Background  and  Need:  EHscuss  the 
background  and  need  for  the  proposed 
project.  IDemoa^trate  a  clear 
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understanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program.  Illustrate  and  justify  the  need 
for  the  proposed  project  that  is 
consistent  with  the  purpose  and 
objectives  of  this  cooperative  agreement 
program. 

3.  Capacity  and  Personnel:  Describe 
applicant's  past  experience  in 
conducting  projects/studies  similar  to 
that  being  proposed.  Describe 
applicant's  resources,  facilities,  and 
professional  personnel  that  will  be 
involved  in  conducting  the  project. 
Include  in  an  appendix  curriculum  vitae 
for  all  professional  personnel  involved 
with  the  project.  Describe  plans  for 
administration  of  the  project  and 
identify  administrative  resources/ 
personnel  that  will  be  assigned  to  the 
project.  Provide  in  an  appendix  letters 
of  support  &x)m  all  key  participating 
non-applicant  organizations, 
individuals,  etc..  which  clearly  indicate 
their  commitment  to  participate  as 
described  in  the  operational  plan. 
Specifically,  letters  of  support  from 
water  utilities  that  outline  the  types  of 
data  they  intend  to  share  should  be 
provided.  Do  not  include  letters  of 
support  from  CDC  or  EPA  personnel. 
Letters  of  support  from  CDC  or  EPA  will 
not  be  accepted  in  the  application. 
Award  of  a  cooperative  agreement 
implies  CDC  and  EPA  participation  as 
outlined  in  the  Program  Requirements 
section  of  this  announcement. 
4.  Objectives  and  Technical 
Approach:  Describe  specific  objectives 
for  the  proposed  project  which  are 
measurable  and  time-phased  and  are 
consistent  with  the  purpose  and  goals  of 
this  cooperative  agreement.  Present  a 
detailed  operational  plan  for  initiating 
and  conducting  the  project  which 
clearly  and  appropriately  addresses  all 
Recipient  Activities.  If  proposing  a  two 
(2)  year  project,  provide  a  detailed 
description  of  first-year  activities  and  a 
brief  overview  of  activities  in  the  second 
year.  Clearly  state  the  proposed  length 
of  the  project  period.  Clearly  identify 
specific  assigned  responsibilities  for  all 
key  professional  personnel.  Include  a 
clear  description  of  applicant's 
technical  approach/methods  which  are 
directly  relevant  to  the  study  objectives. 
Describe  specific  study  protocols  or 
plans  for  the  development  of  study 
protocols.  Describe  the  nature  and 
extent  of  collaboration  with  CDC.  EPA. 
and/or  others  during  various  phases  of 
the  project.  Describe  in  detail  a  plan  for 
evaluating  study  results  and  for 
evaluating  progress  toward  achieving 
project  objectives. 

5.  Budget:  Provide  in  an  appendix  a 
budget  and  accompanying  detailed 
justification  for  the  first-year  of  the 


project  that  is  consistent  with  the 
purpose  and  objectives  of  this  program. 
If  proposing  a  multi-year  project,  also 
provide  estimated  total  budget  for  each 
subsequent  year. 

6.  Human  Subjects:  Whether  or  not 
exempt  from  HHS  regulations,  if  the 
proposed  project  involves  human 
subjects,  describe  adequate  procedures 
for  the  protection  of  humam  subjects. 

7.  Women.  Racial,  and  Ethnic 
minorities:  Applicants  shall  ensure  that 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  appfications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 

Noncompeting  Continuation 
Applications 

For  noncompeting  continuation 
applications  submitted  within  the 
approved  project  period,  include  only: 

1.  brief  progress  report  describing  the 
accomplishments  of  the  preceding 
budget  period; 

2.  New  or  significantly  revised  items 
or  information  (objectives,  scope  of 
activities,  operational  methods, 
evaluation),  that  is  not  in  the  initial 
application;  and 

3.  Annual  budget  and  justification 
(budget  items  that  are  unchanged  from 
the  preceding  budget  period  do  not  need 
re-justification,  simply  list  the  items  in 
the  budget  and  note  that  they  are 
continuation  items). 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Background  and  Need  (10  points): 
Extent  to  which  applicant's 

discussion  of  the  background  for  the 
proposed  project  demonstrates  a  clear 
understanding  of  the  purpose  and 
objectives  of  diis  cooperative  agreement 
program. 

2.  Capacity  and  Personnel  (35  points 
total): 

a.  Extent  to  which  applicant  describes 
adequate  resources  and  facilities  (both 
technical  and  administrative)  for 
conducting  the  project.  (10  points) 

b.  Extent  to  wnich  applicant 
documents  that  professional  personnel 
involved  in  the  project  are  qualified  and 
have  past  experience  and  achievements 
in  research  related  to  that  proposed  as 
evidenced  by  curriculum  vitae, 
publications,  etc.  (10  points) 

c.  Extent  to  which  applicant  includes 
letters  of  support  from  non-applicant 
organizations,  individuals,  etc.  Extent  to 
which  the  letters  clearly  indicate  the 


author's  commitment  to  participate  as 
described  in  the  operational  plan,  such 
as  a  water  utility's  intent  to  provide 
specific  water  quahty  data.  If 
appropriate,  the  extent  to  which  letters 
firom  non-participating  local  and  state 
health  departments  express  their 
support  of  the  operational  plan  (15 
points).  Do  not  include  letters  of 
support  from  CDC  or  EPA  personnel. 

3.  Cfcjectives  and  Techmcal  Approach 
(55  points  total): 

a.  Extent  to  which  applicant  describes 
specific  objectives  of  the  proposed 
project  which  are  consistent  with  the 
purpose  and  goals  of  this  cooperative 
agreement  program  and  which  are 
measurable  and  time-phased.  (10  points) 

b.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  project,  which 
clearly  and  appropriately  addresses  all 
Recipient  Activities.  Extent  to  which 
applicant  clearly  identifies  specific 
assigned  responsibilities  for  all  key 
professional  personnel.  Extent  to  which 
the  plan  clearly  describes  applicant's 
technical  approach/methods  for 
conducting  the  proposed  studies  and 
extent  to  which  the  plan  is  adequate  to 
accomplish  the  objectives.  Extent  to 
which  applicant  describes  specific 
study  protocols  or  plans  for  the 
development  of  study  protocols  that  are 
appropriate  for  achieving  project 
objectives.  If  there  is  a  laboratory 
component  to  the  proposal,  the  extent  to 
which  plans  for  ensuring  quality  of 
measurements  are  included.  The  extent 
the  proposed  plan  includes  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research  to 
include  (1)  the  inclusion  of  both  sexes 
and  racial  and  ethnic  minority 
populations  for  appropriate 
representation,  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent,  (3)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted,  and  (4)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  the  community  and  recognition  of 
mutual  benefits  will  be  documented. 

If  the  proposed  project  involves 
human  subjects,  whether  or  not  exempt 
from  the  HHS  regulations,  the  extent  to 
which  adequate  procedures  are 
described  for  the  protection  of  human 
subjects.  Note:  Objective  Review  Group 
(ORG)  recommendations  on  the 
adequacy  of  protections  include:  (1) 
protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  or  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  or  (3)  protections  appear 
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inadequate  and  the  ORG  has  concerns 
related  to  human  subjects,  or  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable.  (25  points) 

c.  Extent  to  which  applicant  describes 
adequate  and  appropriate  collaboration 
with  CDC,  EPA  and/or  others  (e.g.  water 
utilities  and  health  departments)  during 
various  phases  of  the  project.  (10  points) 

d.  Extent  to  which  applicant  provides 
a  detailed  and  adequate  plan  for 
evaluating  study  results  and  for 
evaluating  progress  toward  achieving 
project  objectives.  (10  points) 

4.  Budget  (not  scored): 

Extent  to  which  the  proposed  budget 
is  reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372  (E.O.),  which  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  appUcant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  Hst  of  SPOCs 
is  included  in  the  application  kit.  Indian 
tribes  are  strongly  encouraged  to  request 
tribal  government  review  of  the 
proposed  application.  If  SPOCs  or  tribal 
governments  have  any  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Sharron  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  N.E.,  Mailstop  E-18, 
Room  314,  Atlanta,  GA  30305-2209. 
The  due  date  for  State  process 
recommendations  is  30  days  after  the 
application  deadline  date  for  new  and 
competing  continuation  awards  (the 
appropriation  for  this  financial 
assistance  program  was  received  late  in 
the  fiscal  year  and  would  not  allow  for 
an  application  receipt  date  that  would 
accommodate  the  60-day  State 
recommendation  process  period).  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 


process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
F*ublic  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Health  and  Human 
Services  Regulations  (45  CFR,  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Requirements  for  Inclusion  of  Women 
and  Racial  and  Ethnic  Minorities  in 
Research 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian  or 
Alaska  Native,  Asian,  Black  or  African 
American,  Hispanic  or  Latino,  Native 
Hawaiian  or  Other  Pacific  Islander. 
Applicants  shall  ensure  that  women, 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application.  This  policy  does  not 
apply  to  research  studies  when  the 


investigator  caimot  control  the  race, 
ethnicity  and/or  sex  of  subjects.  Fiirther 
guidance  to  this  policy  is  contained  in 
the  Federal  Register,  Vol.  60,  No.  179, 
pages  47947-47951,  and  dated  Friday. 
September  15, 1995. 

Application  Submission  and  Deadline 

The  original  and  five  copies  of  the 
completed  application  PHS  Form  398 
(revised  5/95),  OMB  Control  Number 
0925-0001)  must  be  submitted  to 
Sharron  P.  Orum,  Grants  Management 
Officer,  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
Room  314,  Mailstop  E-18,  Atlanta,  GA 
30305-2209,  on  or  before  August  5, 
1998. 

1.  Deadhne:  Appfications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  received  on  or  before  the  deadline 
date;  or 

b.  sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  grpup.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1.  a. 
or  1.  b.  above  are  considered  late 
apphcations.  Late  applications  will  not 
be  considered  in  the  ciurent 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest.  If 
you  have  any  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Gladys 
T.  Gissentanna,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Fenry  Road,  NE.. 
Room  314,  Mailstop  E-18,  Atlanta.  GA 
30305-2209,  (404)  842-6801.  E-mail 
address:  gcg4@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Bill  MacKenzie. 
MD.  Division  of  Parasitic  Diseases, 
Nadonal  Center  for  Infectious  Diseases. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road. 
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NE.,  Atlanta,  GA  30333,  Telephone: 
(770)  488-7784.  E-mail  address: 
wnnO@cdc.gov 

Please  refer  to  Announcement 
Number  98042  when  requesting 
information  regarding  this  program. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325, 
telephone:{202)  512-1800. 

Dated;  June  24,  1998. 
John  L.  WiilUms. 

Director  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[PR  Doc.  98-17306  Filed  6-29-98;  8:45  am] 
HUJNQ  CXXX  41«3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

[Program  Announc««TMnt  No.  ACF/ACYF/ 
CB-9a-04A] 

AnnouncefTient  of  the  Availability  of 
Financiai  Assistance  and  Request  for 
Applications  to  Support  Demonstration 
Projects  Under  the  Adoption 
Opportunities  Program 

AGENCY:  Administration  on  Children, 

Youth  and  Families  (ACYF),  ACE. 

DHHS. 

ACTION:  Notice  of  correction. 

SUMMARY:  This  notice  corrects  the 
Notice  of  am  Announcement  published 
in  the  Federal  Register  on  June  9. 1998 
(63  FR  31502)  by  correcting  the  category 
of  ehgible  applicants  under  Priority 
Area  98.3 — Achieving  Increased 
Placements  of  Children  in  Foster  Care. 
For  this  priority  area  only  State  agencies 
are  eligible  to  compete  for  funds.  Under 
section  203(d)(1)  of  Title  D  of  the  Child 
Abuse  Prevention  and  Treatment  Act,  as 
amended.  Pub.  L  104-235,  states  that 
the  Secretary  "shall  make  grants  for 
improving  State  efforts  to  mcrease  the 
placement  of  foster  children  legally  free 
for  adoption*   *   *.  Additionally,  states 
are  encouraged  to  collaborate  with 
private,  non-profit  agencies  and  Indian 
tribes  to  increase  the  number  of 
adoptions  or  permanent  placements  of 
children  who  are  in  foster  care. 
FOR  FURTHER  INFORMATION  CONTACT: 
Administraticm  on  Children,  Youth  and 
Families  (ACYF)  Operations  Center, 
1225  Jefferson  Davis  Highway.  Suite 


415.  Arlington,  Virginia  22201,  the 
telephone  number  is  1-800-351-2293. 
SUPPtEMENTARY  INFORMATION:  On  June  9, 
1998,  the  Administration  on  Children, 
Youth  and  Families  published  the 
Notice  of  Announcement  Number:  CB- 
98-04  in  the  Federal  Register  soliciting 
proposals  to  support  demonstration 
projects  under  the  Adoption 
Opportunities  Program.  The  eligibility 
should  have  been  limited  to  State  social 
service  agencies.  This  amendment 
corrects  that  error.  Further,  the 
Children's  Bureau  encourages  states  to 
develop  collaborate  agreements  with 
private,  non-profit  agencies  and  Indian 
tribes  to  increase  the  number  of 
adoptions  or  permanent  placements  of 
children  who  are  in  foster  care.  All 
other  requirements  for  mailed 
appbcations/ovemight/express  mail 
service  and  hand-delivered 
applications/applicant  couriers  remain 
the  same  as  in  the  original 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.652.  Adoption 
Opportunities  Program) 
Dated:  June  23. 1998. 
James  A.  HarreU, 

Deputy  Commissioner,  Administration  on 
Children,  Youth  and  Families. 
|FR  Doc.  98-17313  Filed  ft-29-98;  8:45  am] 
aajjNO  cooc  4iM-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  OCSE  96TIP- 


11 

Child  Support  Enforcement 
Demonstration  and  Special  Projects; 
Federal/Tribal  Grant  (Cooperathre 
Agreeotent)  to  Plan  Tribal  Child 
Support  Programs 

agency:  Office  of  Oiild  Support 
Enforcement,  ACF,  DHHS. 
action:  Notice. 

SUMMARY:  The  OCSE  invites  eligible 
entities  to  submit  competitive  grant 
applications  to  assist  them  in  planning 
and  preparing  to  nm  their  own  child 
support  program.  AppUcations  %vill  be 
screened  and  evaluated  as  indicated  in 
this  program  announcement.  Awards 
will  be  contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

DATES:  The  closing  date  for  submission 
of  applications  is  August  31, 1998.  See 
Part  IV  of  this  announcement  for  more 
information  on  submitting  applications. 


ADDRESSES:  Application  kits  containing 
the  necessary  forms  and  instructions  to 
apply  for  a  grant  under  this  program 
announcement  are  available  from: 
Administration  for  Children  and 
Families,  Office  of  Child  Support 
Enforcement,  Office  of  Automation  and 
Special  Projects  (OCSE/OASP),  370 
L'Enfant  Promenade,  SW,  4th  Floor, 
West  Wing,  Washington,  DC  20447. 
Attention:  Jay  Adams,  (202)  401-9240, 
401-5539  (FAX), 
ljadams@ACF.DHHS.GOV, 
www.acf.dhhs.gov/programs/oa/ 
form.  htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  for  Children  and 
Families  (ACF),  OCSE/OASP,  Lucille 
Dawson  at  (202)  401-5437  or  Lawrence 
A.  Dunmore,  III  at  (202)  205-4554,  for 
specific  program  concerns  regarding  the 
announcement.  Lois  Hodge,  Grants 
Officer/Team  1.  (202)  401-2344. 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts: 

Part  I:  Background — program  purpose, 
program  objectives,  legislative  authority, 
funding  availability,  and  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
Number. 

Part  D:  Applicant  and  Project 
Eligibility^ligible  applicants, 
priorities  and  preferences,  and  project 
and  budget  periods. 

Part  III:  The  Review  Process — 
intergovernmental  review,  initial  ACF 
screening,  competitive  review  and 
evaluation  criteria,  funding 
reconsideration. 

Part  rV:  The  Application — application 
development,  application  submission. 

Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  hours  per 
response,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 

The  following  information  collections 
within  this  Program  Announcement  are 
approved  under  the  following  currenUy 
valid  0MB  control  numbers:  424  (0348- 
0043);  424A  (0348-0044);  424B  (034»- 
0040):  Disclosure  of  Lobbying  Activities 
(034»-0046);  Uniform  Project 
Description  (0970-0139  Expiration  date 
10/31/00). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vahd  OMB 
control  number. 
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Part  I.  Background 

A.  Child  Support  Enforcement  Program 
History 

The  mission  of  the  Child  Support 
Enforcement  (CSE)  Program,  which  was 
established  in  1975  under  Title  IV-D  of 
the  Social  Security  Act,  is  to  ensure  that 
children  receive  financial  and  emotional 
support  from  both  their  parents.  The 
program  locates  non-custodial  parents, 
establishes  legal  paternity,  and 
establishes  and  enforces  child  support 
orders.  The  Federal  Office  of  Child 
Support  Enforcement  (OCSE) 
administers  the  program  in  cooperation 
Mrith  the  State  and  local  agencies 
designated  under  Title  IV-D  of  the 
Social  Security  Act.  The  CXISE  provides 
direction,  guidance  and  oversight  to  the 
States.  The  Federal  government 
reimburses  the  bulk  of  the  State 
agencies'  administrative  costs  in  the 
conduct  of  their  responsibilities  for  the 
program. 

B.  Program  Purpose 

The  CSE  program  is  a  Federal 
matching  program  where  Federal 
funding  is  available  for  State 
expenditures  eligible  for 
reimbursement.  A  number  of  Tribes 
have  been  involved  in  CSE  by  way  of 
agreements  with  States.  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA), 
as  amended  by  the  Balanced  Budget  Act 
of  1997,  provides  a  number  of  new 
opportunities  for  Tribes  and  tribal 
organizations  to  become  more  involved 
in  child  support  enforcement. 

The  first  of  these  opportunities 
involves  changes  to  the  Federal  law  that 
allow  funding  of  tribal  activities  carried 
out  under  cooperative  agreements  with 
States.  Prior  to  enactment  of  PRWORA, 
Federal  funding  under  title  IV-D  of  the 
Act  was  available,  through  the  State,  for 
eUgible  expenditures  of  tribes  pursuant 
to  a  cooperative  agreement  with  the 
State  under  which  the  State  delegated 
any  functions  of  the  FV-D  program  to 
the  tribal  entity  and  the  tribal  entity 
complied  with  all  requirements  of  title 
IV-D  applicable  to  the  function  or 
functions  delegated  to  the  tribe.  The 
amended  Act  authorizes  State/Tribal 
cooperative  agreements  under  which 
Tribes  no  longer  need  to  satisfy  all 
applicable  IV-D  requirements  as 
specified  in  45  CFR  303.107(c).  Federal 
Financial  Participation  (FFP)  continues 
to  be  available  for  expenditures  under 
State/Tribal  cooperative  agreements  if 
such  expenditures  are  otherwise  eligible 
for  reimbursement  under  title  FV-D  of 
the  Act  and  45  CFR  part  304. 


C.  Direct  Tribal  Funding 

The  second  of  these  opportunities, 
direct  funding  from  the  Federal 
government,  is  the  subject  of  this 
program  aimouncement.  New  section 
455(f)  of  the  Social  Security  Act  allows 
the  Secretary  to  make  direct  payments 
to  an  Indian  tribe  or  tribal  organization 
that  demonstrates  to  the  Secretary's 
satisfaction  that  it  has  the  capacity  to 
operate  a  child  support  enforcement 
program  meeting  the  following 
(^jectives  of  Part  FV-D  of  the  Social 
Security  Act. 

•  Establishment  of  paternity; 

•  Establishment,  modification,  and 
enforcement  of  support  orders; 

•  Location  of  absent  parents. 
The  Law  requires  the  Secretary  to 

issue  regulations  establishing  the 
requirements  which  must  be  met  by  an 
Indian  tribe  or  tribal  organization  in 
order  for  it  to  be  eligible  for  direct 
funding  under  subsection  455(f). 

D.  Program  effectives 

OCSE  has  undertaken  a  consultation 
process  to  obtain  ideas,  suggestions,  and 
concerns  from  Tribes  and  tribal 
organizations  regarding  the  regulations 
it  must  prepare  before  issuing  direct 
grants  to  Tribes.  OCSE  (has  or  is  in  the 
process  of)  holding  three  major  regional 
consultation  meetings.  In  addition, 
OCSE  sent  packages  of  information  on 
child  support  to  all  tribes  and  all  major 
tribal  organizations.  An  "800"  number, 
(1-800-433-1434),  has  been  established 
so  that  tribes  can  phone  in  comments 
pertaining  to  information  on  child 
support.  The  OCSE  has  also  established 
a  location  on  its  internet  site  to  receive 
conunents.  The  internet  address  is  http:/ 
/www.acf.dhhs.gov/programs/cse/ 
fdback.htm  OCSE  thinks  that  another 
way  to  get  information  to  help  shape  the 
Native  American  CSE  program  is  to 
issue  a  small  number  of  grants  to  Tribes 
and  Tribal  organizations  to  assist  them 
in  planning  and  preparing  to  run  their 
own  child  support  program.  While  our 
consultation  meetings  are  good  forums 
for  discussion  about  child  support 
enforcement  and  a  good  way  for  us  to 
hear  tribal  ideas  and  concerns,  we  think 
that  additional  useful  information  can 
be  gained  by  working  with  a  few  tribes 
in  actually  taking  the  first  steps  towards 
running  their  own  child  support 
enforcement  programs. 

E.  Legislative  Authority 

Section  452(j)  of  the  Social  Security 
Act,  42  U.S.C.652(j),  provides  Federal 
fimds  for  technical  assistance, 
information  dissemination  and  training 
of  Federal  and  State  staff,  research  and 
demonstration  programs  and  special 


projects  of  regional  or  national 
significance  relating  to  the  operation  of 
State  child  support  enforcement 
programs. 

F.  Availability  of  Funds 

$100,000  is  available  for  FY  1998.  We 
envision  issuing  2  to  4  grants.  A  non- 
Federal  match  is  not  required.  OCSE  is 
also  providing  grants  under  a  separate 
program  announcement.  Federal 
Register  May  8, 1998  (Volume  63, 
Number  89)  pages  25490-25493,  to  a 
wide  variety  of  public  and  private 
agencies.  The  purpose  of  these  grants  is 
to  further  the  national  child  support 
mission,  vision  and  goals  as  outlined  in 
the  CSE  Strategic  Plan  with  Outcome 
Measures  for  Fiscal  Years  199S-1999.  A 
copy  of  the  CSE  Strategic  Plan  may  be 
obtained  upon  request  (See  ADDRESSES 
of  this  announcement). 

G.  CFDA  NUMBER:  93.60J— Child 
Support  Enforcement  Demonstrations 
and  Special  Projects 

Part  n.  Applicant  and  Project  Eligibility 

A.  Eligible  Applicants 

Eligible  applicants  for  these  Tribal 
child  support  program  grants  are  Tribes 
and  Tribal  Organizations.  We  will  be 
selecting  Tribes  from  two  categories: 

(1)  Tnoes  or  tribal  organizations  with 
some  experience  with  the  child  support 
program,  e.g.,  through  coof>erative 
agreements  with  States  and  (2)  tribes 
and  tribal  organizations  with  no  direct 
experience  with  child  support 
enforcement. 

B.  Federal  Participation 

OCSE  anticipates  substantial  Federal 
involvement  in  these  projects.  OCSE 
will  offer  successful  grantees 
considerable  technical  assistance  and 
support.  OCSE  will  be  available  to  help 
grantees  review  their  laws,  look  at  how 
other  Tribes  have  approached  child 
support  issues.  This  assistance  will  be 
provided  by  a  combination  of 
teleconferences  and  on-site  visits. 

C.  Project  Priorities  and  Preferences 

OCSE  plans  to  issue  these  grants 
mainly  to  Tribal  governments  or 
consortia  of  Tribal  governments.  While 
other  tribal  organizations  may  apply  for 
grants  under  this  announcement,  they 
should  be  aware  that  OCSE  will  give 
preference  to  tribal  governments  or 
consortia,  as  noted  in 

Part  nL  Review  Process,  Competitive 
Review  and  Evaluation  Criteria  in  this 
Announcement 

Our  expectation  is  that  these  grants 
will  result  in  Tribes  with  previous  CSE 
experience  being  capable  at  the  end  of 
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the  grant  to  receive  either  direct  funding 
under  section  455(0  or  a  follow-up 
demonstration  grant.  For  Tribes  with  no 
previous  CSE  experience,  we  expect  that 
by  the  end  of  the  grant  period,  the  Tribe 
will  have  in  place  a  detailed  plan  to 
guide  the  Tribe  in  its  efforts  to  qualify 
for  direct  Federal  funding  under  section 
455(f). 

D.  Project  and  Budgets  Periods 

Generally,  project  and  budget  periods 
for  these  projects  will  be  up  to  17 
months.  However.  OCSE  will  consider 
projects  up  to  36  months,  if  unique 
circumstances  warrant.  If  CXSE 
approves  a  project  for  a  time  period 
longer  than  17  months,  OCSE  will 
provide  funding  in  discrete  12-month 
increments,  or  "budget  periods." 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period  but  within  the 
three  year  project  period  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Part  m:  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  not  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs. '  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 

B.  Initial  ACF  Screening 

Each  appUcation  submitted  under  this 
program  announcement  will  undergo  a 
pre- review  to  determine  that  (1)  the 
appUcation  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement 
and  (2)  the  applicant  is  eligible  for 
funding. 

C.  Competitive  Review  and  Evaluation 
Criteria 

Applications  which  pass  the  initial 
ACF  screening  will  be  evaluated  and 
rated  by  an  independent  review  panel 
on  the  basis  of  specific  evaluation 
criteria.  The  evaluation  criteria  were 
designed  to  assess  the  quaUty  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  its  success.  The  evaluation 
criteria  are  closely  related  and  are 
considered  as  a  whole  in  judging  the 
overall  quality  of  an  application.  Points . 
are  awarded  only  to  appUcations  which 
are  responsive  to  the  evaluation  criteria 
v»nthin  the  context  of  this  program 
announcement.  Applications  will  be 


evaluated  according  to  the  following 
four  criteria.  Applications  can  receive  a 
maximum  of  90  points  on  these  four 
criteria.  Up  to  an  additional  10  points 
will  be  awarded  based  on  whether  the 
applicant  is  a  tribal  government  or 
consortia  of  Tribal  governments  and  on 
the  extent  of  the  applicant's 
contribution  to  project  costs. 

(1)  Criterion  I:  Understanding  and 
Project  Structvire  (Maximum:  20  points) 

The  application  should  describe  the 
extent  to  which  the  project  will 
contribute  to  OCSE's  knowledge 
regarding  how  to  structure  the  Native 
American  CSE  program  and  prototype. 
In  evaluating  this  criteria,  OCSE  will 
look  at  the  extent  to  which  lessons 
learned  from  the  applicant's  project 
could  be  applied  to  a  range  of  other 
Tribes  and  "Tribal  organizations. 

(2)  Criterion  0:  Design  and  Project  Goals 
(Maximum:  20  Points) 

The  application  should  include  a 
sound  project  design  to  achieve  the 
project's  stated  goals.  The  main  concern 
in  this  criterion  is  that  the  applicant 
should  demonstrate  a  clear  idea  of  the 
project's  goals,  objectives,  and  tasks  to 
be  accomplished.  The  plan  to 
accomplish  the  goals  and  tasks  should 
be  set  forth  in  a  logical  framework. 

(3)  Criterion  ID:  Project  Contribution 
and  Effectiveness  (Maximum:  30  Points) 

The  applicant  should  identify  the 
extent  to  which  the  grant  project  will 
contribute  to  the  Tribe's  or 
organization's  ability  to  run  a  successful 
CSE  program. 

(4)  Criterion  IV:  Reasonable  Costs 
(Maximum:  20  Points)- 

The  project  costs  are  reasonable  in 
relation  to  the  identified  tasks. 

(5)  Additional  Points:  Tribal 
Contributions  and  Tribal  Governments/ 
Consortia  (Maximum:  10  Points) 

OCSE  will  award  1  point  for 
contributions  amounting  to  less  than 
10%  of  the  total  project  budget;  3  points 
for  contributions  between  10%  and 
25%;  and  5  points  for  contributions  over 
25%. 

OCSE  will  give  preference  to  Tribal 
governments  or  consortia  of  Tribal 
governments  by  adding  5  points  to  the 
scores  of  applications  from  such 
organizations. 

D.  Funding  Reconsideration 

After  Federal  funds  are  exhausted  for 
this  grant  competition,  applications 
which  have  been  independently 
reviewed  and  ranked  but  have  no  final 
disposition  (neither  approved  nor 


disapproved  for  funding)  may  again  be 
considered  for  funding.  Reconsideration 
may  occur  at  any  time  funds  become 
available  within  twelve  (12)  months 
following  ranking.  ACF  does  not  select 
from  multiple  ranking  lists  for  a 
program.  Therefore,  should  a  new 
competition  be  scheduled  and 
applications  remain  ranked  without 
fiiial  disposition,  applicants  are 
informed  of  their  opportunity  to  reapply 
for  the  new  competition,  to  the  extent 
practical. 

Part  IV.  The  Application 

A.  Application  Development 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
appUcation  must  be  submitted  on  the 
forms  supplied  and  in  the  maimer 
prescribed  by  ACF.  AppUcation 
materials  including  forms  and 
instructions  are  available  from  the 
contact  named  under  the  ADDRESSES 
section  in  the  preamble  of  this 
axwouncement.  The  length  of  the 
appUcation,  not  including  the 
appUcation  forms  and  all  attachments, 
i.e..  Certifications,  Disclosures,  and 
Assurances,  should  not  exceed  20  pages. 
The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8Vi"  x  11" 
plain  white  paper,  with  1"  margins  on 
aU  sides.  Applicants  are  requested  not 
to  send  pamphlets,  maps,  brochures  or 
other  printed  material  along  with  their 
appUcation  as  these  are  difficult  to 
photocopy.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process.  Each  page  of  the 
appUcation  will  be  counted  to 
determine  the  total  length.  If 
applications  exceed  20  double-spaced 
pages,  the  other  pages  will  be  removed 
fit)m  the  appUcaUon  and  not  considered 
by  the  reviewers.  Each  applicant  should 
submit  one  signed  original  and  two 
additional  copies  of  the  appUcation. 

AppUcations  must  contain  the  • 
following  elements: 

(1)  Project  Description:  The 
application  must  spell  out  how  the 
project  will  be  carried  out,  i.e.,  what 
specific  activities  will  be  funded 
through  the  grant  and  who  will  carry 
them  out. 

(2)  Project  Goals  and  Objectives:  The 
appUcation  must  state  what  the  project 
is  intended  to  accomplish. 

(3)  Budget:  The  application  must 
provide  a  proposed  budget.  If  the 
appUcant  plans  to  contribute  funds  or 
other  resources  to  the  project,  these 
should  be  described  in  the  application. 

B.  Application  Submission 

1.  Mailed  appUcations  postmarked 
after  the  closing  date  will  be  classified 
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as  late  and  will  not  be  considered  in  the 
competition. 

2.  Deadline.  Mailed  applications  shall 
be  considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  Attention:  Lois 
Hodge/Tribal  Child  Support,  370 
L'Enfant  Promenade.  S.W.,  Mail  Stop 
6C-462.  Washington,  D.C.  20447. 

Apphcants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine-produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  from  the  applicant. 
Private  Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
will  be  considered  as  meeting  an 
announced  deadhne  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
EST,  at  the  U.S.  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  ACF  Mtulroom, 
2nd  Floor  (near  loading  dock), 
Aerospace  Building,  901  D  Street,  S.W., 
Washington,  D.C.  20024,  between 
Monday  and  Friday  (excluding  Federal 
holidays).  The  address  must  appear  on 
the  envelope/ package  containing  the 
application  with  the  note  "Attention: 
Lois  Hodge/Tribal  Child  Support."  ACF 
caimot  accommodate  transmission  of 
appUcations  by  fax  or  through  other 
electronic  media.  Therefore, 
appUcations  transmitted  to  ACF 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

3.  Late  applications.  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

4.  Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  such 
as  floods  and  hurricanes,  or  when  there 


is  widespread  disruption  of  the  mails.  A 
determination  to  waive  or  extend 
deadline  requirements  rests  with  the 
Chief  Grants  Management  Officer. 

Dated:  June  19, 1998. 
David  Gray  Rosa, 

Commissioner,  Office  of  Child  Support 
Enforcement. 

[PR  Doc.  98-17265  Filed  &-29-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
Poclwt  No.  97N-0022] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Food  and  Drug 
Administration,  HHS. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
pubhc  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  and  recordkeeping 
requirements  relating  to  the 
manufacture  and  distribution  of  hearing 
aid  devices. 

DATES:  Submit  written  comments  on  the 
collection  of  information  requirements 
by  August  31, 1998. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852.  All  conmients  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  £rom  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 


"Collection  of  information"  is  defined 
in  44  U.S.C  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collections  of 
information  set  forth  below. 

With  respect  to  the  following 
collections  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collections  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's 
estimates  of  the  burdens  of  the  proposed 
collections  of  information,  including  the 
veilidity  of  the  methodologies  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burdens  of  the 
collections  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 

Hearing  Aid  Devices:  Profiessional  and 
Patient  Package  Labeling  and 
Conditions  for  Sale— 21  CFR  801.420 
and  801.421  (OMB  Control  Number 
091 0-01 71— Extension) 

Under  section  520(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360j(e)),  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  may.  under  certain  conditions, 
require  by  regulation  that  a  device  be 
restricted  to  sale,  distribution,  or  use 
only  upon  authorization  of  a  Ucensed 
practitioner  or  upon  other  prescribed 
conditions.  Sections  801.420  and 
801.421  (21  CFR  801.420  and  801.421) 
implement  this  authority  for  hearing 
aids,  which  are  restricted  devices.  The 
regulations  require  that  the 
manufacturer  or  distributor  provide  to 
the  user  data  useful  in  selecting,  fitting, 
and  checking  the  performance  of  a 
hearing  aid  through  distribution  of  a 
User  Instructional  Brochure.  The  User 
Instructional  Brochure  must  also 
contain  technical  data  about  the  device, 
instructions  for  its  use,  maintenance, 
and  care,  a  warning  statement,  a  notice 
about  the  medical  evaluation 
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requirement,  and  a  statement  if  the  aid 
is  rebuilt  or  used. 

Hearing  aid  dispensers  are  required  to 
provide  the  prospective  user,  before  the 
sale  of  a  hearing  aid.  with  a  copy  of  the 
User  Instructional  Brochure  for  the 
hearing  aid  model  that  has  been,  or  may 
be,  selected  for  the  prospective  user  and 
to  review  the  contents  of  the  brochure 
with  the  buyer.  In  addition,  upon 
request  by  an  individual  who  is 
considering  the  purchase  of  a  hearing 
aid,  the  dispenser  is  required  to  provide 
a  copy  of  the  User  Instructional 
Brochure  for  that  model  hearing  aid  or 
the  name  and  address  or  telephone 
number  of  the  manufacturer  or 
distributor  from  whom  a  User 
Instructional  Brochure  for  the  hearing 
aid  may  be  obtained.  Under  conditions 
of  sale  of  hearing  aid  devices, 
manufacturers  or  distributors  shall 
provide  sufficient  copies  of  the  User 
Instructional  Brochure  to  sellers  for 


distribution  to  users  and  prospective 
users  and  provide  a  copy  of  the  User 
Instructional  Brochure  to  any  health 
care  professional,  user,  or  prospective 
users  who  requests  a  copy  in  writing. 
The  regulations  also  require  that  the 
patient  provide  a  written  statement  that 
be  or  she  has  undergone  a  medical 
evaluation  within  the  previous  6 
months  before  the  hearing  aid  is 
dispensed,  although  informed  adults 
may  waive  the  medical  evaluation 
requirement  by  signing  a  written 
statement.  Finally,  the  regulation 
requires  that  the  dispenser  retain  for  3 
years  copies  of  all  physician  statements 
or  any  waivers  of  medical  evaluations. 

The  information  obtained  through  this 
collection  of  information  is  used  by 
FDA  to  ensure  that  hearing  aids  are  sold 
and  used  in  a  way  consistent  with  the 
pubUc  health. 

The  information  contained  in  the  User 
Instructional  Brochure  is  intended  not 


only  for  the  hearing  aid  user  but  also  for 
the  physician,  audiologist,  and 
dispenser.  The  data  is  used  by  these 
health  care  professionals  to  evaluate  the 
suitability  of  a  hearing  aid.  to  permit 
proper  fitting  of  it.  and  to  facilitate 
repairs.  The  data  also  permits  the 
comparison  of  the  performance 
characteristics  of  various  hearing  aids. 
Noncompliance  could  result  in  a 
substantial  risk  to  the  hearing  impaired 
because  the  physician,  audiologist,  or 
dispenser  would  not  have  sufficient 
data  to  match  the  aid  to  the  needs  of  the 
user. 

The  respondents  to  this  collection  of 
information  are  hearing  aid 
manufacturers,  distributors,  dispensers, 
health  professionals,  or  other  fca  profit 
organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Biirden' 

21  CFR  Section 

No.o< 
Respondents 

Annua) 

Frequency  per 

Response 

Total  Annual  Re- 
sponses 

Hours  per 
Response 

Total  Hours 

801 .420(c) 

801.421(a)(1) 

801.421(a)(2) 

801.421(b) 

801.421(c) 

Todys 

40 
9,900 
9,900 
9.900 
9.900 

5 

52 

97 

162 

5 

200 
514,800 

960.300 

1,600,000 

49.700 

40 
0.10 
0.30 
0.30 
0.17 

8,000 

51,480 

288.090 

480.000 

8.449 
836,019 

' IThere  are  no  capital  costs  or  operating  arxj  maintenance  costs  associated  witti  ttiis  collection  o(  information. 

Table  2. — Estinnated  Annual  Recordkeeping  Burden* 


21  CFR  Section 

Ho.oi 
RecortSteepers 

Anrejal 

Frequency  of 

Recordkeeping 

Total  Annual  Records 

Hours  per 
Recordkeeper 

.  Total  Hours 

801.421(d) 

9,900 

162 

1,600,000 

0.25 

400,000 

'  IThere  are  no  capital  costs  or  operatir>g  and  maintenance  costs  associated  with  ttiis  co^ection  of  information. 


Section  801.420(c)  estimate  assumes 
that  40  hearing  aid  manufacturers/ 
distributors  each  distribute  5  different 
models  of  hearing  aids.  Thus,  the  40 
hearing  aid  manufacturers/ distributors 
will  provide  5  different  User 
Instructional  Brochures  to  sellers  for 
distribution  to  prospective  users  and 
users.  The  completion  of  each  User 
Instructional  Brochure  is  estimated  to 
require  40  staff  hours. 

Sections  801.421(a)(1)  and 
801.421(a)(2)  estimates  are  based  on 
information  obtained  in  the  FDA  review 
mentioned  previously  which  revealed 
that  medical  evaluations  were  obtained 
in  32  percent  of  the  sales  and  signed 
waivers  were  obtJiined  in  60  percent  of 
the  sales.  For  §801. 421(a)(1)  estimate, 
the  figure  was  derived  by  multiplying 
the  ciirrent  niunber  of  annual  hearing 


aid  sales  (1.6  million)  by  .32  and  then 
dividing  by  the  number  of  hearing  aid 
dispensers  (9,900).  FDA  estimates  that  it 
will  take  hearing  aid  dispensers  .10 
hours  to  request  and  obtain  the  required 
medical  evaluation  documentation.  For 
§  801.421(a)(2)  estimate,  the  figure  was 
derived  by  multiplying  the  current 
number  of  hearing  aid  sales  (1.6  miUion) 
by  .60  and  then  dividing  by  the  number 
of  hearing  dispensers  (9,900).  FDA 
estimates  that  it  will  take  hearing  aid 
dispensers  .30  hours  to  articulate  the 
required  disclosure  and  prepare  and 
make  available  a  waiver  form  for  adults 
18  years  of  age  or  older  to  sign.  For 
§  801.421(b)  estimate,  FDA  assumes  that 
9.900  hearing  aid  dispensers  will  have 
162  sales  annually.  For  all  such  sales, 
the  dispenser  must  provide  the 
prospective  user  a  copy  of  the  User 


Instructional  Brochure  and  the 
opportimity  to  read  and  review  the 
contents  with  him/her  orally,  or  in  the 
predominant  method  used  during  the 
sale.  FDA  estimates  that  this  exchange 
will  involve  .30  staff  hours. 

Section  801.421(c)  estimate  assumes 
that  40  hearing  aid  manufacturers/ 
distributors,  and  9,900  dispensers  will 
provide  copies  of  the  User  Instructional 
Brochure  to  any  health  care 
professional,  user,  or  prospective  user 
who  request  a  copy  in  writing.  It  is 
estimated  that  5  written  requests  for 
copies  of  the  brochures  will  be  received 
by  each  hearing  aid  manufacturer/ 
distributor  and  dispenser  annually.  It  is 
estimated  that  each  request  for  a 
brochure  will  take  .17  staff  hours  to 
complete.  This  effort  consists  of  the 
hearing  aid  manufacturer/distributor  or 
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hearing  aid  dispenser  locating  the 
appropriate  User  Instructional  Brochure 
for  the  specific  model  and  mailing  the 
brochure  to  the  requester. 

Section  801.421(d)  recordkeeping 
estimate  assumes  that  9,900  hearing  aid 
dispensers  will  each  retain  162  records. 
Each  record  documents  the  dispensing 
of  a  hearing  aid  to  a  hearing  aid  user. 
Each  recordkeeping  entry  is  estimated  to 
require  0.25  staff  hours. 

Dated:  )une  19.  1998. 
WiUiam  K.  Hubbwd, 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  9S-17289  Filed  6-29-98;  8:45  am] 

BRJJNQ  OOOC  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  96F-0430] 

Naico  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AQBtCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary;  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Nalco  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sodium  acrylate/styrene 
sulfonate  copolymer  for  use  as  an 
antiscalant  boiler  treatment  where  steam 
from  treated  boilers  may  contact  food. 
DATES:  Written  comments  oil  the 
petitioner's  environmental  assessment 
by  July  30.  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Parvin  M.  Yasaei.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-41&-3189. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8A4598)  has  been  filed  by 
Nalco  Chemical  Co.,  One  Nalco  Center, 
Naperville.  IL  60563.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  173.310  Boiler  water 
additives  (21  CFR  173.310)  to  provide 
for  the  safe  use  of  sodium  acrylate/ 
sulfonated  styrene  copolymer  for  use  as 
an  antiscalant  boiler  treatment  where 


steam  from  treated  boilers  may  contact 
food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  issued  under 
the  National  Environmental  Policy  Act 
(40  CFR  1501.4(b)).  the  agency  is 
placing  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice  on  public  display 
at  the  Dockets  Management  Branch 
(address  above)  for  public  review  and 
comment.  Interested  persons  may,  on  or 
before  July  30,  1998,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FDA  will  also  place  on  public  display 
any  amendments  to,  or  comments  on, 
the  petitioner's  environmental 
assessment  without  further 
announcement  in  the  Federal  Register. 
If,  based  on  it^  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  required  and  this  petition  results 
in  a  regulation,  the  notice  of  availability 
of  the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.51(b)(1). 

Dated:  June  8. 1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[PR  Doc.  98-17292  Filed  6-29-98;  8:45  am) 

BUJJNQ  CODE  41«M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-0433] 

Servo  Delden  BV;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Servo  Delden  BV  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyethylene  glycol 
mono-isotridecyl  ether  sulfate,  sodium 


salt  as  a  surfactant  in  adhesives 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4600)  has  been  filed  by 
Servo  Delden  BV,  do  Keller  and 
Heckman,  1001  G  St.  NW.,  suite  500 
West,  Washington,  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  polyethylene  glycol  mono- 
isotridecyl  ether  sulfate,  sodium  salt  as 
a  surfactant  in  adhesives  intended  for 
use  in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  )une  4, 1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

IFR  Doc.  98-17321  Filed  6-29-98;  8:45  am) 

BUXMO  OOOE  41W-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

Center  for  Veterinary  Medicine; 
Chartge  of  Internet  Address 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
change  in  the  Internet  address  for  the 
Center  for  Veterinary  Medicine  (CVM) 
to  ensure  that  users  can  continue  to 
have  uninterrupted  access  to  CVM's 
Internet  site.  The  CVM  Internet  site  is 
one  of  the  agency's  methods  of 
communicating  with  the  public 
regarding  the  ongoing  mission  of  CVM, 
which  is  the  organization  within  the 
agency  that  regulates  the  manufacture 
and  distribution  of  animal  drugs,  feeds, 
and  related  products. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  J.  McDonald,  Center  for 
Veterinary  Medicine  (HFV-16),  Food 
and  E>rug  Administration,  7500  Standish 
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PI..  Rockville.  MD  20855,  301-827- 
6505. 

SUPPLEMEFfTARY  INFORMATION:  On  May 
17,  1998,  CVM  changed  its  Internet 
address  to  "www.fda.gov/cvm".  If  users 
enter  the  old  CVM  internet  address 
("www.cvm.fda.gov"),  a  message  will 
notify  them  of  the  change  and  will 
automatically  redirect  them  to  the  new 
address.  The  message  redirecting  users 
to  the  new  Internet  site  (redirect)  will  be 
in  effect  for  approximately  3  months. 
CVM  recommends  that  users  who  have 
bookmarked  pages  within  the  CVM 
website  (e.g..  What's  New.  the  On-line 
Library,  CVM's  telephone  directory, 
etc.)  update  the  bookmarks  with  the 
new  CVM  Internet  address.  If  users  do 
not  update  the  bookmarks,  an  error 
message  will  result  and  no  redirect 
instructions  will  be  provided. 

Dated:  June  17, 1998. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc  9ft-17320  Filed  6-2»-9a;  8:45  am) 

a«.lJMa  CODE  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Indian  Health  Service 

Request  for  Public  Comment:  30-<lay 
Proposed  Collection:  Common 
Reporting  Requirements  for  Urban 
Indian  Health  Programs 

SUMMARY:  In  compUance  with  section 
3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  which  requires 
opportunity  for  public  comment  on 
proposed  information  collection 
projects,  the  Indian  Health  Service  (IHS) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
project  was  published  in  the  March  10, 
1998,  Federal  Register  (63  FR  11688) 
and  allowed  60  days  of  public  comment. 
No  public  comment  was  received  in 
response  to  the  notice.  The  purpose  of 
this  notice  is  to  allow  30  days  for  pubUc 
comment  to  be  submitted  to  0MB. 

PROPOSED  COLLECTION:  Title:  09-17- 
0007,  "Common  Reporting 
Reqiiiraments  for  Urban  Indian  Health 
Programs."  Type  of  Information 


Collection  Request:  Revision  of 
currently  approved  information 
collection,  0917-0007,  "Common 
Reporting  Requirements  for  Urban 
Indian  Health  Programs."  which  expires 
July  31, 1998.  Form  Number:  Reporting 
forms  contained  in  IHS  instruction 
manual,  "Urbtui  Indian  Health  Programs 
(Common  Reporting  Requirements." 

Need  and  Use  of  Information 
Collection:  The  requested  information  is 
provided  by  American  Indian/ Alaska 
Native  (AI/AN)  urban  health 
organizations  contracting  with  the  IHS 
to  provide  health  care  services  to  AI/ 
ANs  in  urban  settings.  The  information 
is  collected  annually  and  is  used  to 
monitor  and  evaluate  contractor 
performance,  prepare  budget  reports, 
and  allocate  resources. 

Affected  Public:  Businesses  or  other 
for-profit,  individuals  and  households, 
not-for-profit  institutions;  and  State, 
Local,  or  Tribal  Governments.  Type  of 
Respondents:  Urban  Indian  health  care 
organizations. 

The  table  below  provides  the 
following:  types  of  data  collection 
instniments,  estimated  number  of 
respondents,  number  of  responses  per 
respondent,  average  burden  hour  per 
response,  and  total  annual  burden  hour. 


Data  collection  mstnjment 

Estimated 
number  of  re- 
spondents 

Responses 
per  respond- 
ent 

Annual  num- 
ber of  re- 
sponses 

Average  burden 

hour  per 

response* 

Total  annual 
burden 
hours 

face  Sheet ... 
Tabte  1 

- - 

34 
34 
34 
34 
-24 
34 
34 
34 
34 

34 
34 
34 
34 
23 
34 
34 
34 
34 

0.50  (30  mins)  .... 
2.00  (120  mins)  „ 
0.75  (45  mins)  .... 
2.25  (135  mins)  .. 
0.50  (30  mins)  .... 
2i)0  (120  mins)  .. 
2.00  (120  mins)  .. 
1.00  (60  mins)  .... 
125  (75  mins)  .... 

17i) 
6&0 

Tabte  2 

Tabie  3 

'aCite  4  

■^atiie  5   — 

2&0 
77J) 
12jO 
6&0 

"''aDW  6  — 

6&0 

Tacie  7 

Tatte  8 

^ 

34.0 
43.0 

Total 

261 

261 



413.0 

'For  ease  of  urxlerstandHig,  burden  hours  are  also  provided  in  actual  minutes. 
"Excludes  urt>an  lnd»n  health  projects  with  no  medk:al  comporwnts. 


There  are  no  capital  costs,  operating 
costs,  or  maintenance  costs  to  report. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (1)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function;  (b)  whether  the  IHS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (c)  the  accuracy  of 
the  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical;  (e) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Direct  Comments  to  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  to:  Office  of  Management  and 
Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 


10235,  Washington,  D.C.  20503. 
Attention:  Desk  Officer  for  IHS. 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  instrument(s)  and/ 
or  instruction(s),  contact:  Mr.  Lance 
Hodahkwen,  Sr.,  M.P.H.,  IHS  Reports 
Clearance  Officer,  12300  Twinbook 
Parkway,  Suite  450,  Rockville,  MD 
20852-1601;  call  non-Toll  free  at  (301) 
443-1116;  send  via  fax  to  (301)  443- 
1522;  or  send  your  e-mail  request, 
comments,  and  return  address  to: 
Ihodahkw@hqe.ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  are  best 
assured  to  having  their  full  effect  if 
received  on  or  before  July  30, 1998. 
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Dated:  June  19. 1998. 
Michel  E.  Lincoln, 
Acting  Director. 

[FR  Doc.  9fr-17323  Filed  &-29-98;  8:45  am] 
MUMQ  CODE  41M-1«-II 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Put>lic  Advisory 
Group;  Request  for  Nominations 

AGENCY:  Department  of  the  Interior, 

Office  of  the  Secretary. 

acdon:  Exxon  Valdez  Oil  Spill  Public 

Advisory  Group  Nomination 

Solicitation. 

SUMMARY:  The  Exxon  Valdez  Oil  Spill 
Trustee  Council  is  soliciting 
nominations  for  the  Public  Advisory 
Group,  which  advises  the  Trustee 
Council  on  decisions  related  to  the 
planning,  evaluation,  and  conduct  of 
LDJury  assessment  and  restoration 
activities  using  funds  obtained  for 
purposes  of  restoration  as  part  of  the 
civil  settlement  pursuant  to  the  T/V 
Exxon  Valdez  oil  spill  of  1989.  PubUc 
Advisory  Group  members  will  be 
selected  to  serve  a  two-year  term 
beginning  in  October  1998. 
DATES:  All  nominations  should  be 
received  on  or  before  August  21,  1998. 
ADDRESSES:  Nominations  should  be  sent 
to  the  Exxon  Valdez  Oil  Spill  Trustee 
Council,  645  G  Street,  Suite  401, 
Anchorage,  Alaska  99501  (fax:  907/276- 
7178). 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Designated  Federal 
Official,  Department  of  the  Interior, 
Office  of  Environmental  Policy  and 
Comphance,  1689  "C"  Street,  Suite  119, 
Anchorage,  Alaska,  99501.  (907)  271- 
5011;  or  Cherri  Womac,  Exxon  Valdez 
Oil  Spill  Trustee  Council,  645  G  Street, 
Suite  401,  Anchorage,  Alaska,  (907) 
278-8012  or  (800)  478-7745.  A  copy  of 
the  charter  for  the  PubUc  Advisory 
Group  is  available  upon  request. 
SUPPLEMENTARY  INFORMATION:  The 
Pubhc  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Qvil  Action 
No.  A91-081  CV.  The  Public  Advisory 
Group  was  created  to  advise  the  Trustee 
Council  on  matters  relating  to  decisions 
on  injury  assessment,  restoration 
activities  or  other  use  of  natural 


resources  damage  recoveries  obtained 
by  the  governments. 

The  Trustee  Council  consists  of 
representatives  of  the  State  of  Alaska 
Attorney  General;  Commissioner  of  the 
Alaska  Department  of  Fish  and  Game; 
Commissioner  of  the  Alaska  Department 
of  Environmental  Conservation;  the 
Secretary  of  the  Interior,  the  Secretary  of 
Agriculture;  and  the  Administrator  of 
the  National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce.  Appointment  to  the  Public 
Advisory  Group  will  be  made  by  the 
Secretary  of  the  Interior  with 
unanimous  approval  of  the  Trustees. 

The  Pubhc  Advisory  Group  consists 
of  17  membera  representing  the  public 
at  large  (5  members)  and  the  following 
special  interests:  aquaculture, 
commercial  fishing,  commercial 
tourism,  forest  products,  environmental, 
conservation,  local  government.  Native 
landowners,  recreation  usera,  sport 
hunting  and  fishing,  subsistence,  and 
science/academic.  Two  additional  ex 
officio  non-voting  members  are  from  the 
Alaska  State  House  of  Representatives 
and  the  Alaska  State  Senate. 

Nominees  need  to  submit  the 
following  information  to  the  Trustee 
Council: 

1.  A  biographical  sketch  (education, 
experience,  address,  telephone,  fax); 

2.  Information  about  the  nominee's 
knowledge  of  the  region,  peoples  or 
principal  economic  and  social  activities 
of  the  area  affected  by  the  T/V  Exxon 
Valdez  oil  spill,  or  expertise  in  pubhc 
lands  and  resource  management; 

3.  Information  about  the  nominee's 
relationship/involvement  (if  any)  with 
the  principal  interest  to  be  represented; 

4.  A  statement  explaining  any  unique 
contributions  the  nominee  will  make  to 
the  Pubhc  Advisory  Group  and  why  the 
nominee  should  be  appointed  to  serve 
as  a  member; 

5.  Any  additional  relevant 
information  that  would  assist  the 
Trustee  Council  in  making  a 
recommendation;  and 

6.  Answers  to  the  conflict  of  interest 
questions  listed  below.  Public  Advisory 
Croup  members  and  their  alternates  are 
chosen  to  represent  a  broad  range  of 
interests.  It  is  possible  that  action  could 
be  taken  by  the  PubUc  Advisory  Group 
when  one  or  more  of  the  members  have 
a  direct  personal  conflict  of  interest 
which  would  prejudice  and  call  into 
question  the  entire  pubUc  process.  To 
avoid  this  and  to  enable  the  Trustee 
Council  to  choose  appropriate 
individuals  as  members  and/or 
alternates  to  members,  it  is  necessary 
that  each  nominee  provide  the  following 
information  with  their  information 
packet.  If  the  answer  to  any  of  these 


questions  is  yes,  please  provide  a  brief 
explanation  of  your  answer.  A  yes  will 
not  necessarily  preclude  any  nominee 
from  being  appointed  to  serve  on  the 
Pubhc  Advisory  Group. 

a.  Do  you,  your  spKJuse,  children,  any 
relative  with  whom  you  Uve  or  your 
employer  have,  or  are  you  defending,  a 
claim  filed  before  any  court  or 
administrative  tribunal  based  upon 
damages  caused  by  the  T/V  Exxon 
Valdez  oil  spill? 

b.  Do  you,  your  spouse,  children,  any 
relative  with  whom  you  Uve  or  your 
employer  own  any  property  or  interest 
in  property  which  has  been,  or  is  likely 
to  be,  proposed  for  acquisition  by  the 
Trustee  Council? 

c.  Have  you,  your  spouse,  children, 
any  relative  with  whom  you  Uve  or  your 
employer  submitted,  or  likely  will 
submit,  a  proposal  for  funding  by  the 
Trustee  Council,  or  be  a  direct 
beneficiary  of  such  a  proposal? 

d.  Do  you  know  of  any  other  potential 
actions  of  the  Trustee  Council  or  the 
Pubhc  Advisory  Group  to  have  a  direct 
bearing  on  the  financial  condition  of 
yourself,  your  spouse,  children,  other 
relative  with  whom  you  bve  or  your 
employer? 

Dated:  )\me  24. 1998. 

Willie  R.  Taylor. 

Director.  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  98-17357  Filed  6-29-98;  8:45  ami 

MLUNQ  OOOC  4S10-IIQ-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Put>llc  Advisory 
Group;  Notice  of  Meeting 

AGENCY:  Department  of  the  Interior. 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Dep>artment  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  pubhc  meeting  of  the 
Exxon  Valdez  Oil  Spill  PubUc  Advisory 
Group. 

DATES:  July  28,  1998,  at  8:30  a.m. 

ADDRESSES:  Fourth  floor  conference 

room,  645  "G"  Street,  Anchorage, 

Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Mutter,  Department  of  the 

Interior,  Office  of  Environmental  PoUcy 

and  Comphance,  1689  "C"  Street,  Suite 

119,  Anchorage,  Alaska,  (907)  271- 

5011. 

SUPPLEMENTARY  INFORMATION:  The 

Public  Advisory  Group  was  created  by 

Paragraph  V  j\.4  of  the  Memorandum  of 
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Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  The  agenda  will 
include  a  discussion  of  the  fiscal  year 
1999  Work  Plan  and  a  discussion  of  the 
restoration  reserve  fund.  A  public 
meeting  on  the  Work  Plan  will  be  held 
Monday,  July  27  at  7:00  p.m.  at  the  same 
location. 


Dated:  June  24.  1998. 
Willie  R.  Taylor. 

Director,  Office  of  Environmental  Micyand 
Compliance. 
IFR  Doc.  98-17356  Filed  6-29-98;  8:45  am] 

BUJUMO  COOC  4310-nO-P 


DEPARTMENT  OF  THE  IffTERIOR 

Bureau  of  Land  Management  Alaska 

[AK-e62-1 41  (MXM*] 

Notice  for  Publication  Alaska  Native 
Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18.  1971.  43 
U.S.C.  1601,  1613(e),  will  be  issued  to 
Doyon,  Limited.  The  lands  involved  are 
in  the  vicinity  of  Tok,  Alaska. 


...       .    . 

Acreage 

Serial  Number 

Approximate  land  description 

F-21 904-81  

F-21 905-93  

F-21 905-94  

T.  21  N.,  R.  16  E..  Copper  Rrvef  Mendian         „.. 

T.  20  N..  R.  15  E.,  Copper  River  MerxSan  

T.  20  N..  R.  16  E.,  Copper  Rrver  Mehcian  _.. 

11,484 
2,560 
7.440 

A  notice  of  the  dedsicHi  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue.  #13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  July  30, 1998  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights 

Elizabedi  Sherwood, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 
(PR  Doc  98-17307  Filed  6-29-98;  8:45  am] 

BILUNQ  COOE  «310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Erie  Canalway  Report; 
Availability 

In  accordance  with  Public  Law  103- 
332,  the  National  Park  Service 
announces  that  the  draft  Erie  Canalway 
report,  a  special  resoxirce  study  of  the 


New  York  State  Canal  System,  including 
an  environmental  assessment,  is 
available  for  public  review  and 
comment. 

A  special  resource  study  is  used  by 
the  National  Park  Service  to  evaluate  a 
resource  for  national  significance  and  to 
assess  its  suitability  and  feasibility  for 
possible  federal  designation  and  further 
National  Park  Service  involvement. 
Based  on  the  results  of  this  assessment, 
the  study  presents  a  range  of  possible 
management  alternatives. 

The  draft  Erie  Canalway  report,  a 
special  resource  study  of  the  New  York 
State  Canal  System,  is  available  for 
review  at  most  local  libraries  throughout 
the  canal  corridor  in  Upstate  New  York. 
Copies  are  also  available  at  the  Boston 
Support  Office  of  the  National  Park 
Service,  15  State  Street,  Attn:  Ellen 
Levin  Carlson,  Boston,  MA  02109.  Call 
617-223-5048  for  further  information. 
In  addition.  NPS  staff  will  be 
participating  in  a  number  of  meetings 
being  sponsored  by  local  community 
groups  and  institutions  throughout  the 
summer.  Watch  for  local  meeting 
notices  in  local  newspapers  and 
newsletters.  Written  comments  will  be 
accepted  through  August  3, 1998  at 
Boston  Support  Office,  National  Park 
Service,  15  State  Street,  Boston,  MA 
02109;  Attn:  Ellen  Levin  Carlson. 
Terry  W.  Sarage, 
Superintendent. 
[FR  Doc.  98-17374  Filed  6-29-98;  8:45  am] 

BILUNQ  COOC  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Meeting  of  the  National 
Maritime  Heritage  Grants  Advisory 
Committee 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C. 
Appendix  (1988),  that  the  National 
Maritime  Heritage  Grants  Advisory 
Committee  will  meet  from  9:00  a.m.  to 
5:00  p.m.  on  the  following  dates  and  at 
the  following  location. 
DATES:  July  22-24,  1998. 
LOCATION:  Hall  of  SUtes,  444  North 
Capitol  Street.  N.W,  Washington,  D.C. 
20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Foster,  National  Maritime 
Initiative  (2280),  National  Park  Service. 
1849  C  Street  N.W.,  Washington,  D.C. 
20240.  Phone:  (202)  343-5969,  Fax: 
(202) 343-1244. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  103-^51  (16  U.S.C.  5401), 
established  the  National  Maritime 
Heritage  Grants  Advisory  Committee  to 
advise  the  Secretary  of  the  Interior  on 
matters  pertaining  to  the  National 
Maritime  Heritage  Grants  Program  and 
the  National  Maritime  Heritage  Policy. 

The  purpose  of  this  meeting  is  to 
review  grant  proposals  and  make 
funding  recommendations  to  the 
Secretary  and  to  discuss  strategies  for 
achieving  the  National  Maritime 
Heritage  Policy.  The  Committee  will 
address  general  business,  discuss  grant 
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proposals,  and  assess  the  current  status 
of  maritime  heritage  at  the  national  level 
and  recommend  appropriate  changes, 
actions,  and  priorities. 

Part  of  the  meeting  may  be  closed  to 
the  pubhc.  Pursuant  to  16  U.S.C.  5404(j) 
the  Committee  has  the  authority  to  close 
a  Conunittee  meeting  by  majority  vote. 
A  vote  will  be  taken  regarding  whether 
to  close  the  meeting,  and  the  meeting 
may  be  closed  thereafter.  Any  member 
of  the  pubhc  may  file,  for  consideration 
by  the  Committee,  a  written  statement 
concerning  matters  to  be  discussed. 
Statements  should  be  submitted  to 
Kevin  Foster,  Chief,  National  Maritime 
Initiative  (2280).  National  Park  Service, 
1849  C  Street  N.W.,  Washington.  DC. 
20240. 

Barry  Mackmlosh, 
Acting  Chief  Historian. 
(FR  Doc.  98-17310  Filed  6-2»-98:  8:45  am) 

HLLMO  OOOC  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parli  Servica 

Notica  of  Intant  To  Updata  National 
Parte  Sarvica  Policiaa  for  Managing  tha 
National  Parte  Systam 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  updating  its  policies  for 
managing  the  National  Park  System.  The 
policies  are  contained  in  Part  One  of  a 
document  titled  Management  PoUdes. 
which  was  last  pubUshed  in  1988. 
Interested  parties  are  invited  to  provide 
information  or  suggestions  that  should 
be  considered  by  the  NPS.  The  NPS 
expects  to  have  a  draft  of  the  updated 
Management  Pohcies  available  for 
public  review  and  comment  by 
December  30, 1998. 
DATES:  Information  from  interested 
parties  will  be  accepted  until  August  IS, 
1998. 

ADDRESSES:  Send  information  or 
suggestions  to  Bernard  Pagan,  National 
Park  Service.  Office  of  PoUcy.  1849  C 
Street  NW,  Room  3230..  Washington. 
DC.  20240. 

FOR  FURTHER  INF0RMATX3N  CONTACT: 
Bernard  Pagan  at  (202)  208-7469. 
SUPPLEMENTARY  MFORMATION:  The  NPS 
is  ujxlating  the  policies  that  guide 
management  of  the  National  Paik 
System.  Tbe  policies  are  cootained  in 
Part  One  of  a  document  titled 
Management  Policies.  In  the  10  years 
since  the  document  was  last  published, 
new  laws,  new  technologies,  new 
understandings  of  the  living  and  non- 
living environment,  and  changes  in  our 


society  have  evolved  to  the  point  where 
the  NPS's  1988  pohcies  must  be  re- 
examined and  updated  where  necessary. 
Some  of  those  1988  policies  have  been 
updated  more  recently  through 
Director's  Orders,  which  have  been 
made  available  for  pubUc  review  and 
comment.  Organizations  and 
individuals  with  an  interest  in  NPS 
Management  PoUdes  are  invited  to 
provide  information  or  suggestions  that 
should  be  considered  by  the  NPS  diuing 
the  review  process.  The  1988  edition  of 
NPS  Management  Policies  that  will  be 
updated  is  posted  on  the  Internet  at 
<http://www.nps.  gov/planning/ 
nmgmtplc/npsmptoc.html>.  If  you  are 
not  able  to  access  this  information  by 
Internet  and  would  like  to  receive  a 
copy  through  the  mail,  please  contact 
Bernard  Pagan  at  the  address  Usted 
above.  The  NPS  expects  to  have  a  draft 
of  the  updated  Management  Policies 
available  for  pubUc  review  and 
comment  by  December  30, 1998.  It  also 
will  be  posted  on  the  NPS  Internet  site. 

Dated:  Jtine  11. 1998. 
Loran  G.  FraMr, 

Chief.  Office  of  Policy. 

(FR  Doc.  98-17375  Filed  6-29-98;  8:45  am) 

■LUNG  OOOC  431«-7«-r 


DEPARTMENT  OF  THE  INTERIOR 

National  Parti  Sarvica 

Notica  of  Intant  to  Rapatrtata  Cultural 
Itams  from  Naw  Maxico  In  tt>a 
Poaaaaalon  of  tfia  Muaaum  of  Indian 
Arts  and  Cultur«/Lat>oratory  of 
Anthropology,  Musaum  of  Naw  Maxico, 
Santa  Fa,  NM 

AOBICY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Craves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3).  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Museum  of  Indian 
Arts  and  Cultiue/Laboratory  of 
Anthropology.  Museum  of  New  Mexico, 
Santa  Fe,  NM  which  meet  the  definition 
of  "sacred  object"  and  "object  of 
cultural  patrimony"  imder  Section  2  of 
the  Act. 

The  seven  cultural  items  are  ceramic 
water  vials,  decorated  yfixh  black 
geometric  designs  on  a  white  slip. 

Between  1920  and  1922.  Edgar  L 
Hewett  of  the  Museum  of  New  Mexico 
acquired  these  cultiu«l  items  from 
Antonia  Tapia,  a  Rain  Priest  at  the 
Puablo  of  Pojoaque,  also  known  as 
Posuwage.  These  objects  are  now  in  the 
collection  of  the  Museum  of  Indian  Arts 


and  Culture/Laboratory  of 
Anthropology.  Museum  of  New  Mexico. 

The  cultural  affiliation  of  these 
cultural  items  is  clearly  Pojoaque 
Pueblo  as  indicated  through 
ethnographic  description,  museum 
records,  and  consultation  with 
representatives  of  the  Pueblo  of 
Pojoaque.  Representatives  of  the  Pueblo 
of  Pojoaque  have  also  stated  that  these 
seven  cultural  items  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  tribe  itsel,  and 
no  individual  had  or  has  the  right  to 
ahenate  them. 

Officials  of  the  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology,  Museum  of  New  Mexico 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(4),  these  seven  cultural 
items  have  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe  itself,  and  could  not 
have  been  alienated,  appropriated,  or 
conveyed  by  any  individual. 

The  three  cultiual  items  consist  of 
tMTO  carved  fetish  stones  and  a  ceramic 
cloud  blower  pijse. 

The  only  information  available  in 
"museum  records  regarding  these 
cultural  items  is  that  they  were 
recovered  from  site  LA  61,  a  known  pre- 
contact  component  of  the  Pueblo  of 
Pojoaque  based  on  material  culture  and 
architecture. 

The  cultural  affiUation  of  these 
cultiu^l  items  is  clearly  Pojoaque 
Pueblo  as  indicated  through 
ethnographic  information,  museum 
records,  and  consultation  with 
representatives  of  the  Pueblo  of 
Pojoaque.  Representatives  of  the  Pueblo 
of  Pojoaque  also  state  that  these  three 
cultural  items  are  needed  by  traditional 
Native  American  reUgious  leaders  for 
the  practice  of  traditional  reUgions  by 
present-day  adherents. 

Officials  of  the  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology.  Museum  of  New  Mexico 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(3).  these  three  cultural 
items  are  specific  ceremonial  objects 
needed  by  traditional  Native  American 
religious  leaders  for  the  p'ractice  of 
traditional  Native  American  religions  by 
theirpresent-day  adherents. 

OfBcials  of  the  Museum  of  Indian 
Alts  and  Cultiue/Laboratory  of 
Anthropology.  Museum  of  New  Mexico 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e).  there  is  a  relationship 
of  shared  group  identity  M^ch  can  be 
reasonably  traced  between  these  10 
items  and  the  Pueblo  of  Pojoaque. 

This  notice  has  been  sent  to  officials 
of  the  Pueblo  of  Pojoaque. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
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affiliated  with  these  objects  should 
contact  Patiricia  House,  Director, 
Museum  of  Indian  Arts  and  Cultures/ 
Laboratory  of  Anthropology.  Museum  of 
New  Mexico,  P.O.  Box  2087,  Santa  Fe, 
NM  87504-2087;  telephone:  (505)  827- 
6344  before  July  30. 1998.  Repatriation 
of  these  objects  to  the  Pueblo  of 
Pojoaque  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  June  23.  1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
(FR  Doc.  98-17311  Filed  6-29-98;  8:45  am) 

BILUNG  CODE  4310-70-f 


DEPARTMEFfT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from  New 
Mexico  In  the  Possession  of  the 
Museum  of  Indian  Arts  and  Culture/ 
Laboratory  of  Anthropology,  Museum 
of  New  Mexico,  Santa  Fe,  NM 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Museum  of 
Indian  Arts  and  Culture/Laboratory  of 
Anthropology,  Museum  of  New  Mexico, 
Santa  Fe,  NM. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Pueblo  of  Pojoaque. 

In  1953,  human  remains  representing 
two  individuals  were  removed  from  the 
Pojoaque  Grant  site  (LA  835)  during 
legally  authorized  excavations  under  a 
National  Park  Service  Federal 
Antiquities  permit  by  Museimi  of  New 
Mexico  staff  during  a  New  Mexico  State 
Highway  arid  Transportation 
Department  work  project.  No  known 
individuals  were  identified.  The  two 
associated  funerary  objects  are  ceramic 
vessels. 

Based  on  the  associated  funerary 
objects  and  other  cultural  material 
present,  the  Pojoaque  Grant  site  has 
been  identified  as  an  Ancestral 
Puebloan  site,  occupied  between  850 — 
1100  A.D.  Further,  this  site  is  located  on 
!'ueblo  of  Pojoaque  tribal  lands.  Based 


on  material  culture,  continuity  of 
occupation,  and  oral  history  presented 
by  representatives  of  the  Pueblo  of 
Pojoaque,  this  site  is  affiliated  with  the 
present-day  Pueblo  of  Pojoaque. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum  of 
Indian  Arts  and  Culture/Laboratory  of 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listad  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Museum  of  Indian  Arts  and  Culture/ 
Laboratory  of  Anthropology  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  two  objects  fisted  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Pueblo  of  Pojoaque. 

This  notice  has  been  sent  to  officials 
of  the  Pueblo  of  Pojoaque. 
Representatives  of  any  other  Indian  tribe 
that  beUeves  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Patricia  House,  Director, 
Museum  of  Indian  Arts  and  Cultures/ 
Laboratory  of  Anthropology,  Museum  of 
New  Mexico,  P.O.  Box  2087,  Santa  Fe, 
NM  87504-2087;  telephone:  (505)  827- 
6344;  before  July  30. 1998.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Pueblo  of 
Pojoaque  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  June  23.  1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  98-17312  Filed  6-29-98;  8:45  am) 

BtLUNQ  CODE  4310-7D-F 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 

Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Department  of 
Justice  Pohcy.  28  CFR  50.7.  38  FR 
19029.  and  42  U.S.C.  9622(d).  notice  is 
hereby  given  that  on  June  25.  19S8.  a 
proposed  Consent  Decree  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Montana  in  United  States 


et  al.  v.  Crown  Butte  lAines,  Inc.  et  al.. 
Civil  Action  No.  CV-98-91-BLG-JDS. 
the  proposed  Consent  Decree:  (1)  settles 
claims  asserted  by  the  United  States  and 
the  State  of  Montana  arising  out  of  the 
release  or  threat  of  release  of  hazardous 
substances  attributable  to  mining  related 
activities  on  certain  lands  located 
within  the  New  World  Mining  District 
in  western  Montana  (the  "Site");  (2) 
settles  claims  asserted  in  a  related 
action  also  pending  in  the  same  court 
styled  Beartooth  Alliance  et  al.  v.  Crown 
Butte  Mines,  Inc  et  al..  Cause  No.  CV 
93-154-BLG-JDS;  and  (3)  satisfies  and 
effectuates  an  agreement  in  principle 
entered  August  12,  1996,  between  the 
United  States,  the  Settling  Defendants, 
and  certain  public  interest  groups 
relating  to  the  termination  of  efforts  to 
open  a  proposed  gold  mine  in  the  New 
World  Mining  District  (the  "August  12 
Agreement"). 

The  defendants  in  the  action  brought 
by  the  United  States  and  the  State  are 
Crown  Butte  Mines,  Inc.  and  Crown 
Butte  Resources  Ltd  (collectively 
referred  to  as  "Crown  Butte").  The 
Complaint  filed  by  the  United  States 
and  the  State  asserts  claims  on  behalf  of 
both  governments  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act.  42  U.S.C.  9601  et  seq.  ("CERCLA") 
and  asserts  claims  on  behalf  of  the  State 
pursuant  to  the  Montana 
Comprehensive  Environmental  Cleanup 
and  ResponsibiUty  Act.  Title  75. 
Chapter  10.  part  7,  M.C.A.  ("CECRA"). 
to  recover  costs  incurred  in  connection 
with  response  actions  taken  or  to  be 
taken  at  the  Site,  for  recovery  for 
injuries  to  natural  resources,  and  to 
obtain  injunctive  relief  requiring  the 
defendants  to  take  further  response  and/ 
or  restoration  actions  at  the  Site. 

Simultaneously  with  the  filing  of  the 
Complaint,  the  United  States  and  the 
State  moved  the  Court  to  consolidate 
their  action  with  the  Beartooth  Alliance 
et  al.  action.  In  that  action,  Beartooth 
Alliance.  Greater  Yellowstone  Coalition, 
Northern  Plains  Resource  Council. 
Northwest  Wyoming  Resource  Council, 
Sierra  Club,  Gallatin  Wildfife 
Association,  Wyoming  Wildfife 
Federation,  Montana  Wildlife 
Federation,  and  Wyoming  Outdoor 
Council,  all  not  for  profit  corporations 
(collectively  referred  to  herein  as 
"GYC"),  brought  claims  against  Crown 
Butte,  Noranda  Minerals  Corp.,  Noranda 
Exploration,  Inc.,  and  Noranda  Inc. 
alleging  that  the  defendants  were 
discharging  pollutants  into  navigable 
waters  of  the  United  States  from  point 
sources  in  the  New  World  Mining 
District  in  violation  of  Section  301(a)  of 
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the  Clean  Water  Act,  33  U.S.C.  1251- 
1387  ("CWA"). 

The  parties  to  the  consolidated 
actions  are  also  parties  to,  or  are 
interested  in,  the  August  12  Agreement. 
The  August  12, 1996  Agreement 
involved,  among  other  things,  the 
purchase  by  the  United  States  of  certain 
interests  in  properties  in  the  New  World 
Mining  District  on  which  Crown  Butte 
proposed  to  develop  a  gold  mine  (the 
"District  Property"),  the  escrow  of  a 
portion  of  the  purchase  monies  for  use 
in  conducting  response  and/or 
restoration  actions  to  address  the  effects 
of  releases  or  threats  of  release  of 
hazardous  substances  in  the  New  World 
Mining  District  and  the  granting  of  a 
number  of  covenants  by  the  parties  to 
the  Agreement.  Through  Pub.  L.  105-83, 
111  Stat.  1614.  enacted  November  14, 
1998,  Congress  authorized  the 
implementation  of  the  Agreement  and 
appropriated  up  to  $65,000,000  for  this 
purpose.  With  the  lodging  of  the 
proposed  Consent  Decree  the 
requirements  of  Pub.  L.  105-83  have 
been  satisfied.  Entry  of  the  proposed 
Consent  Decree  and  the  implementation 
of  its  provisions  will  satisfy  the 
objectives  and  obligations  contained  in 
the  August  12  Agreement. 

Pursuant  to  the  Consent  Decree, 
Crown  Butte  will  transfer,  cause  to  be 
transferred,  or  relinquish  to  the  United 
States  those  property  interests  that 
comprise  the  District  Property.  In 
return,  the  United  States  will  pay  Crown 
Butte  $65,000,000.  Immediately  upon 
receipt  of  the  payment  from  the  United 
States,  Crown  Butte  will  pay  into 
escrow  $22,500,000  to  be  used  by  the 
United  States,  after  consultation  with 
the  State,  to  implement  response  and/or 
restoration  actions  to  address: 

(1)  Releases  or  threats  of  release  of 
hazardous  substances,  pollutants,  or 
contaminants  at  tbe  Site;  (2)  injuries  to 
natural  resources  resulting  from  such 
releases;  and  (3)  other  matters  affecting 
water  quality  or  natural  resources  in 
certain  stream  systems  on  or  adjacent  to 
the  Site.  In  addition,  the  Consent  Decree 
provides  that  any  funds  remaining  after 
completion  of  actions  noted  in  the 
preceding  sentence  will  be  used  by  the 
United  States  for  other  purposes  and/or 
restoration  actions  within  the  New 
World  Mining  District.  The  proposed 
Consent  Decree  also  contains 
undertakings  by  Crown  Butte  and 
certain  named  related  companies  to 
forebear  in  perpetuity  any  mining 
related  activities  in  the  New  World 
Mining  District. 

The  proposed  Consent  Decree 
provides  for  covenants  not  to  sue  from 
the  United  States,  the  State,  and  CYC  in 
favor  of  Crown  Butte  and  certain  names 


related  companies  for  claims  pursuant 
to  Sections  106  and  107(a)  of  CERCLA, 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6901  3et  seq..  The  Clean  Water 
Act,  33  U.S.C.  1251  et  seq..  and/or  the 
CECRA.  Title  75,  chapter  10,  Part  7,  and 
the  Montana  Water  QuaUty  Act,  Title 
75,  Chapter  5  MCA.  In  addition,  the 
proposed  Consent  Decree  provides  for 
covenants  from  Crown  Butte,  GYC  and 
the  State  in  favor  of  the  United  States 
relating  to  conditions  in  the  New  World 
Mining  District  and  the  response  and/or 
restoration  actions  to  be  performed 
there. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  et  al.  v.  Crown  Butte 
Mines,  Inc.  et  al..  D.J.  Ref.  No.  90-11- 
3-1674. 

The  proposed  Consent  Decree  and 
exhibits  may  be  examined  at  the 
following  locations:  Gallatin  National 
Forest,  Supervisor's  Office.  10  East 
Babcock,  Ave..  Federal  Bldg.  Boseman, 
Montana;  Gardiner  Ranger  District,  U.S. 
Highway  89  South,  Gardiner,  Montana; 
and,  the  Office  of  the  United  States 
Attorney,  District  of  Montana,  301 
South  Park  Ave.,  Helena,  Montana,  and 
2929  Third  Avenue,  North,  Suite  400, 
Billings,  Montana. 

A  copy  of  the  Consent  Decree  and 
exhibits  (if  requested)  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Sti^et,  NW.,  4th 
Floor,  Washington,  DC  20005.  (202) 
624-0892.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $20.50 
(without  exhibits)  or  $31.00  (with 
exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Consent  Decree  Library." 
Bruce  Gelber, 

Deputy  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  98-17402  Filed  6-29-98;  8:45  am) 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1901-88] 

Notice  of  the  Pilot  Test  of  the 
Compliance  Measurement  System  at 
Port»-of-Entry  To  Measure  Program 
Effectiveness  at  Ports-of-Entry 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  This  notice  informs  the  public 
that  effective  July  1. 1998,  the 
Immigration  and  NaturaUzation  Service 
(INS)  will  begin  to  test  the  immigration 
compliance  measurement  system  known 
as  the  Inspections  Traveler  Examination 
(INTEX),  The  INTEXT  system  will 
provide  the  means  for  the  INS  to 
estimate  how  effective  it  is  in 
identifying  aUens  who  are  attempting  to 
illegally  enter  the  United  States  through 
Ports-of-Entry.  This  compliance  system 
will  enable  the  INS  to  measure  and 
improve  its  effectiveness  in 
accomplishing  its  mission. 
EFFECTIVE  DATE:  July  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Johnnie  Walton.  Program  Analyst, 
Immigration  and  Naturalization  Service, 
Room  4064,  425  I  Street.  N.W.. 
Washington,  D.C.  20536,  telephone 
(202)  305-2035  or  fax  (202)  514-8345. 
SUPPLEMENTARY  INFORMATION:  The  INS 
has  created  an  outcome  performance 
measurement  system  that  gauges  the 
level  of  compliance  and  the  abiUty  to 
achieve  results  in  the  area  of  border 
control  at  Ports-of-Entry.  This 
compliance  measurement  system  is 
scheduled  to  be  piloted  starting  July  1, 
1998,  at  20  Ports-of-Entry  (10  air  and  10 
land)  as  shown  below. 

Airports — Land  Ports 

New  York,  NY— San  Ysidro,  CA 

Miami,  FL— El  Paso,  TX 

Los  Angeles,  CA — Detroit,  MI 

Dallas,  TX— Brownsville,  TX 

Washington-Dulles,  VA — San  Luis,  AZ 

Deti-oit,  MI— Del  Rio,  TX 

San  Juan.  PR— Pacific  Highway,  WA 

Seattie,  WA— Progreso,  TX 

Phoenix,  AZ — Calais,  ME 

St.  Louis,  MO — Columbus,  NM 

The  compliance  system  requires  that 
a  random  number  of  travelers,  who  have 
already  been  examined  by  INS  Officers, 
be  selected  to  undergo  a  supplementary 
inspection  which  will  further  examine 
their  admissibility  into  the  United 
States.  The  process  includes  a 
supplementary  inspection  that  involves 
a  detailed  review  of  documents, 
databases,  and  personal  items.  All 
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travelers  will  be  randomly  subject  to 
INTEX.  Based  on  initial  pilot  tests 
conducted  to  date,  U.S.  citizens  and 
certain  alien  travelers  v*rith  diplomatic 
status  will  be  detained  no  more  than  3 
to  5  minutes  on  average.  The  INTEX 
process  for  all  other  alien  travelers  will 
take  an  average  of  30  minutes. 
Depending  on  the  traffic  volume  of  the 
POE,  between  one  and  five  compliance 
inspections  will  be  conducted  per  day  at 
each  POE.  Conducting  between  one  and 
five  INTEX  exams  at  pilot  land  border 
and  air  POEs  will  yield  data  concerning 
about  1 ,800  inspections  over  a  30-day 
period.  This  amount  of  data  will  enable 
the  Inspections  program  to  quantify 
program  effectiveness  in  detecting 
inadmissible  aliens  through  the  primary 
inspections  process. 

Dated:  June  25,  1998. 
Doris  Meissner. 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  E)oc.  98-17456  Filed  6-29-98;  8:45  am] 

WLUNQ  COOE  4410-1»-M 


DEPARTMENT  OF  LABOR 

Bureau  of  International  Labor  Affairs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Senior  Technical 
Assistance  Register  (STAR) 

AGENCY:  Bureau  of  international  Labor 
Affairs  (ILAB),  Department  of  Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  Qpntinuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnmients  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the  Bureau 
of  International  Labor  Affairs  is 
soliciting  comments  concerning  the 
proposed  extension  of  the  Senior 
Technical  Assistance  Register  (STAR). 
The  Department  of  Labor  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comment  must  be 
submitted  by  August  31,  1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  Bureau  of  International 
Labor  Affairs,  Department  of  Labor, 
Room  S-5006,  200  Constitution  Ave. 
NW,  Washington,  DC  20210,  telephone 
(202)  219-7633.  Written  comments 
hmited  to  10  pages  or  fewer  may  also  be 
transmitted  by  facsimile  to  (202)  219- 
5613. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Jack  Luther,  Office  of  Foreign 
Relations,  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  Room 
S-5006,  200  Constitution  Ave.,  NW, 
Washington,  DC  20210.  Telephone: 
(202)  219-7633  ext.  149.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
will  be  mailed  to  persons  who  request 
copies  by  telephoning  Jack  Luther  at 
(202)  219-7633  ext.  149. 
SUPPLEMENTARY  INFORMATtON: 

I.  Background 

The  Senior  Technical  Assistance 
Register  (STAR)  is  a  program  of  the 
Bureau  of  International  Labor  Affairs  of 
the  United  States  Department  of  Labor 
which  identifies  persons  interested  in 
providing  advisory  services  to 
developing  countries  in  which  the 
Department  of  Labor  is  providing 
development  assistance.  The  Register 
identifies  specialists  In  the  fields  of 
labor  and  social  affairs  who  would  be 
walling  to  volunteer  their  services  to  the 
Department  for  short  term  overseas 
technical  assistance  assignments  in  their 
particular  areas  of  expertise. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  approval  of  the  Senior  Technical 
Assistance  Register.  Extension  is 
necessary  to  continue  to  identify 


persons  who  would  be  interested  in  this 
program. 

Type  of  Review.  Extension. 

Agency.  Bureau  of  International  Labor 
Affairs. 

Title:  Senior  Technical  Assistance 
Register  (STAR). 

OMB  Number.  1225-0064. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  10. 

Frequency.  On  occasion. 

Total  Responses:  10. 

Average  Time  per  Response:  23 
minutes. 

Estimated  Total  Burden  Hours:  230. 

Total  Annualized  capital/startup 
costs:  0. 

Total  initial  annual  costs:  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  The 
comments  will  become  a  matter  of 
public  record. 

Dated:  June  25.  1998. 
Sudha  Haley, 

Area  Advisor.  Near  East,  North  Africa  and 
South  Asia. 
[FR  Doc.  98-17348  Filed  6-29-98:  8:45  am) 

BILUNQ  COOE  4S10-2S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

June  25.  1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R.  Owen  ((202)  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 

Comments  should  be  sent  to  Office  of 
The  Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235.  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
&x)m  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 
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•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Notice  of  Participants  and 
Beneficiaries  and  the  Federal 
Government  of  Electing  One  Percent 
Increased  Cost  Exemption. 

OMB  Number:  1210-0105  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  479. 

Total  Responses:  94,854. 

Estimated  Time  per  Respondent:  2 
minutes. 

Total  Burden  Hours:  3,162  hours. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  270,000. 

Description:  The  Mental  Health  Parity 
Act  of  1996  requires  parity  between  the 
dollar  limits  imposed  on  mental  health 
benefits  and  those  imposed  on  medical/ 
surgical  benefits  offered  by  group  health 
plans  and  group  health  insurance 
coverage  offered  by  issuers.  Plans  may 
be  exempted  from  this  requirement  if 
parity  would  result  in  an  increase  in 
cost  of  at  least  one  percent  and 
participants  and  beneficiaries  and  the 
federal  government  are  notified.  This 
information  collection  request  covers 
notifying  participants  and  beneficiaries 
and  to  the  federal  government  when  a 
plan  elects  the  increased  cost 
exemption. 

Title:  Calculation  and  Disclosure  of 
Documentation  of  Eligibility  for 
Exemption. 

OMB  Number:  1210-0106  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,364. 


Total  Responses:  3,527. 

Estimated  Time  per  Respondent:  2 
minutes. 

Total  Burden  Hours:  118  hours. 

Total  annualized  capital/startup 
costs:  $2,420,000. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $10,000. 

Description:  The  Mental  Health  Parity 
Act  of  1996  requires  parity  between  the 
dollar  limits  imposed  on  mental  health 
benefits  and  those  imposed  on  medical/ 
surgical  benefits  offered  by  group  health 
plans  and  group  health  insurance 
coverage  offered  by  issuers.  Plans  may 
be  exempted  from  this  requirement  if 
parity  would  result  in  an  increase  in 
cost  of  at  least  one  percent  and 
participants  and  beneficiaries  and  the 
federal  government  are  notified.  Upon 
receipt  of  the  notice,  participants  and 
beneficiaries  may  request  and  receive  at 
no  charge  a  summary  of  the  information 
on  which  the  exemptions  were  based. 
This  information  collection  request 
covers  the  calculation  and  disclosure  of 
information  on  which  the  exemption 
was  based. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Notice  of  Group  Health  Plan's 
Use  of  Transition  Period,  and  Posting 
Thereof. 

OMB  Number:  1210-0107  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  286. 

Total  Responses:  286. 

Estimated  Time  per  Respondent:  2 
minutes. 

Total  Burden  Hours:  10  hours. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  Si, 200. 

Description:  The  Mental  Health  Parity 
Act  of  1996  requires  parity  between  the 
dollar  limits  imposed  on  mental  health 
benefits  and  those  imposed  on  medical/ 
surgical  benefits  offered  by  group  health 
plans  and  group  health  insurance 
coverage  offered  by  issuers.  Plans  may 
be  exempted  from  this  requirement  if 
parity  would  result  in  an  increase  in 
cost  of  at  least  one  percent  and 
participants  and  beneficiaries  and  the 
federal  government  are  notified.  Plans 
electing  increased  cost  exemption 
during  all  or  part  of  the  first  quarter  of 
1998  under  the  rule's  transition 
provisions  must  notify  the  federal 
government  and  post  a  copy  of  the 
notice  in  the  workplace.  This 
information  collection  request  covers 


notice  and  posting  concerning  the  use  of 

the  transition  period. 

Todd  R.  Owen, 

Departmental  Clearance  Officer. 

(PR  Doc.  98-17347  Filed  6-29-98;  8:45  am) 

MLLMQ  COOE  4S10-2»-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Participation  by  OSHA  Personnel  in 
State  Plan  Enforcenoent  Litigation 

On  January  21, 1998,  the  Office  of  the 
Solicitor  of  the  Department  of  Labor 
issued  a  memorandum  to  the  Assistant 
Secretary  for  the  Occupational  Safety 
and  Health  Administration  (OSHA) 
concerning  p>articipation  by  OSHA 
Personnel  in  State  Plan  Enforcement 
Litigation.  A  copy  of  that  memorandum 
is  annexed  hereto  as  an  Appendix. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Miriam  McD.  Miller,  Co-Counsel  for 
Administrative  Law.  telephone  number 
(202)  219-«188.  ext.  135. 

Signed  at  Washington,  DC  this  23rd  day  of 
)une  1998. 
Ronald  G.  Whitiiig. 

Deputy  Solicitor  of  Labor  for  Regional 
Operations. 

MEMORANDUM  FOR  CHARLES  JEFFRESS 

Assistant  Secretary  for  Occupational  Safety 

and  Health 
From:  Marvin  Krislov,  Deputy  Solicitor  for 

National  Operations 
Ronald  Whiting,  Deputy  Solicitor  Regional 

Operations 
Subject:  Participation  by  OSHA  Personnel  in 

State  Plan  Enforcement  Litigation 

This  is  in  response  to  requests  by  OSHA 
for  advice  as  to  the  application  of  the 
Department  of  Labor  regulations  at  29  CFR 
sec.  2.20  et  seq..  to  participation  by 
employees  of  the  Occupational  Safety  and 
Health  Administration  in  occupational  safety 
and  health  enforcement  cases  brought  by 
states  which  administer  occupational  safety 
and  health  state  plans  approved  by  OSHA 
under  section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970.  29  U.S.C  667. 

Regulations  at  29  CFR  §  2.20  (frequently 
referred  to  as  the  "subpoena  regulation") 
provide  that  the  appropriate  Deputy  Solicitor 
of  Labor  shall  instruct  Departmental 
employees  how  to  respond  to  a  request  for 
information  or  testimony  in  connection  with 
any  litigation  in  which  the  U.S.  Department 
of  Labor  is  not  a  party.  The  public  policies 
underlying  the  subpoena  regulation  include 
the  following:  (1.)  conservation  of 
governmental  resources:  (2.)  minimizing 
governmental  involvement  in  controversial 
matters  unrelated  to  official  business;  (3.) 
centralization  of  the  dissemination  of 
information:  (4.)  avoiding  the  expenditure  of 
government  time  and  money  in  aid  of  private 
purposes.  It  may  be  of  interest  to  you  that 
OSHA  receives  by  for  a  greater  number  of 
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testimony  requests  than  any  other  agency  in 
the  Department  of  Labor.  Without  the 
subpoena  regulations,  OSHA's  available 
personnel  resources  would  be  significantly 
diminished  by  the  testimony  of  its  employees 
in  private  civil  suites. 

The  Office  of  the  Solicitor  recognizes, 
however,  that  requests  for  assistance  in 
OSHA  enforcement  litigation  arising  under 
federally-approved  state  plans  present 
different  circumstances  from  cases  involving 
private  litigation,  due  to  the  partnership 
between  federal  OSHA  and  the  states  which 
is  created  under  section  18  of  the  OSH  Act. 
Like  federal  OSHA.  states  with  federally- 
approved  plans  are  responsible,  among  other 
things,  for  adopting  and  enforcing  workplace 
safety  and  health  standards.  Standards  and 
enforcement  procedures  under  approved 
state  plans  are  required  to  be  "at  least  as 
effective  as"  federal  standards  and 
procedures,  and  in  the  majority  of  instances 
are  nearly  identical.  OSHA  monitors  the 
operation  of  each  state  plan,  and  when 
certain  effectiveness  criteria  are  met,  state 
enforcement  replaces  that  of  federal  OSHA  in 
areas  covered  by  the  approved  plan.  States 
receive  federal  OSHA  matching  grants  of  up 
to  50%  of  the  costs  of  administering  their 
approved  plans.  In  addition,  OSHA  affords 
technical  suppwrt  to  its  sister  agencies  in  the 
form  of  compliance  officer  training, 
laboratory  services,  and  technical  assistance 
in  implementing  new  or  complex  standards. 

In  view  of  the  shared  responsibilities  of 
OSHA  and  federally-approved  state  plans 
under  the  Act,  requests  for  participation  by 
Department  of  Labor  personnel  in 
enforcement  cases  arising  under  a  federally- 
approved  state  plan,  where  federal  personnel 
have  directly  participated  by  either  taking 
p>art  in  an  on-site  inspection  or  by  furnishing 
substantial  technical  assistance  to  the  state  in 
the  pref)aration  of  its  case,  will  generally  be 
approved  by  the  Deputy  Solicitor  under  the 
DOL  subpoena  regulation.  In  making  such 
decisions  we  will,  of  course,  consider  the 
extent  to  which  such  personnel  would  be 
available  to  provide  evidence  in  a 
comparable  enforcement  proceeding  under 
the  federal  OSH  Act.  Thus,  for  example, 
federal  OSHA  compliance  and  technical 
personnel  will  generally  be  made  available  in 
contested  cases  to  provide  testimony 
concerning  their  observations  while 
accompanying  state  inspectors,  or  to  explain 
technical  issues  on  which  they  have 
produced  input  during  the  development  of 
the  state's  case.  Factors  such  as  the  relevance 
of  the  requested  testimony,  the  competence 
of  the  intended  witness  to  testify  on  a 
particular  issue,  and  whether  any  privileges 
might  apply,  may  affect  the  availability  of  a 
federal  witness,  just  as  it  does  in  federal 
enforcement  cases.  There  may  be  other 
factors  which  could  affect  approval  in 
individual  cases.  The  {wlicy  outlined  above 
does  not  apply  to  the  availability  of  witnesses 
to  provide  official  statements  of  agency 
policy  or  render  interpretations  of  standards 
during  litigation:  such  interpretations  are 
normally  rendered  by  the  agency  only 
through  rulemaking,  letters  of  interpretation, 
in  court  pleadings  or  in  other  official 
documents. 

In  summary,  approval  will  generally  be 
granted  for  participation  by  OSHA  staff  In 


contested  enforcement  cases  under  federally- 
approved  state  plans.  As  discussed  above  we 
will,  of  course,  consider  the  factors  present 
in  each  individual  case.  This  policy  is  based 
upon  the  unique  federal-state  enforcement 
scheme  created  by  the  federal  OSH  Act,  and 
does  not  affect  the  availability  of  DOL 
personnel  to  testify  in  connection  with  any 
other  DOL-administered  program.  Requests 
for  testimony  in  connection  with  non-OSHA 
related  litigation,  or  in  connection  with 
OSHA-related  cases  in  which  DOL  is  not  a 
party  and  which  do  not  fall  within  the 
category  of  cases  described  above,  will 
continue  to  be  evaluated  individually  under 
the  criteria  and  procedures  of  29  CFR  2.20  et 
seq. 

[FR  Doc.  98-17309  Filed  6-2&-98;  8:45  am) 

B4LUM0  COO€  4510-23-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 

Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Prohibited  Transaction  Class 
Exemption  92-6 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
conunent  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  44 
U.S.C.  3506(c)(2)(A).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  biutlen  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  a  cturently  approved 
collection  of  information.  Prohibited 
Transaction  Class  Exemption  92-6.  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  Usted  below  in 
the  contact  section  of  this  notice. 

DATES:  Written  confments  must  be 
submitted  on  or  before  August  31, 1998. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utiUty,  and 
clarify  the  information  to  be  collected; 
and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  (202)  219-4782  (this  is  not  a 
toll-free  number),  FAX  (202)  219-4745. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  92-6  exempts  from  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Sectuity 
Act  the  sale  of  individual  Ufe  insiuance 
or  annuity  contracts  by  a  plan  to 
participants,  relatives  of  participants, 
employers  any  of  whose  employees  are 
covered  by  the  plan,  other  employee 
benefit  plans,  owner-employees  or 
shareholder-employees.  In  the  absence 
of  this  exemption,  certain  aspects  of 
these  transactions  might  be  prohibited 
by  section  406  of  the  Employee 
Retirement  Income  Security  Act. 

n.  Current  Actions 

This  existing  collection  of  information 
should  be  continued  because  without 
the  relief  provided  by  this  exemption, 
certain  aspects  of  these  transactions 
might  be  prohibited  by  the  Employee 
Retirement  Income  Security  Act.  The 
recordkeeping  requirements 
incorporated  within  the  class  exemption 
are  intended  to  protect  the  interests  of 
plan  participants  and  beneficiaries.  The 
exemption  requires  the  pension  plan  to 
inform  the  insured  participant  of  a 
proposed  sale  of  a  life  insurance  or 
annuity  policy  to  the  employer,  a 
relative,  another  plan,  an  owner- 
employee,  or  a  shareholder-employee.  If 
the  participant  elects  not  to  purchase 
the  contract,  the  relative,  the  employer, 
another  plan,  the  owner-employee  or 
the  shareholder-employee  may  purchase 
the  contract  from  the  plan  upon  receipt 
by  the  plan  of  written  consent  of  the 
participant.  The  disclosiu^ 
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requirements  of  the  exemption  do  not 
apply  if  the  contract  is  sold  to  the  plan 
participants.  The  disclosure 
requirements  incorporated  within  the 
exemption  are  intended  to  protect  the 
rights  of  plan  participants  by  (1)  putting 
them  on  notice  of  the  plan's  intention  to 
sell  insurance  or  annuity  contracts 
under  which  they  are  insured  and  (2) 
giving  them  the  right  of  first  refusal  to 
purchase  such  contracts. 

Type  of  Review:  Extension. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Class 
Exemption  92-6. 

OMB  Number:  1210-0063. 

Recordkeeping:  6  years. 

Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Individuals. 

Total  Respondents:  7,960. 

Frequency:  On  occasion. 

Total  Responses:  7,960. 

Average  Time  Per  Response:  10 
minutes. 

Estimated  Total  Burden  Hours:  1,327. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  pubUc  record. 

Dated:  June  25,  1998. 
Gerald  B.  Lindrew, 

Deputy  Director,  Office  of  Policy  and 

Research,  Pension  and  Welfare  Benefits 

Administration. 

|FR  Doc.  98-17344  Filed  6-29-98;  8:45  am) 

MLUNO  COOC  46tO-«»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfcuv  Benefits 
Administration 

Proposed  Information  Collection 
Request  SutMnitted  for  Public 
Comment  and  Recommendations; 
Prohibited  Transaction  Class 
Exemption  82-63 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
pap)erworlc  and  respondent  burden, 
provides  the  general  pubUc  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  44 
U.S.C.  3506(c)(2)(A).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
repx)rting  burden  (time  and  financial 
resources)  is  minimized,  collection 


instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  a  currently  approved 
collection  of  information,  Prohibited 
Transaction  Class  Exemption  82-63.  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  31, 1998. 

The  Depwutment  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarify  the  information  to  be  collected; 
and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Gerald  B.  Lindrew, 
E)epartment  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210,  (202)  219-4782  (this  is  not 
a  toll-free  number),  FAX  (202)  219- 
4745. 
SUPPt.EMENTARY  INFORMATION: 

l.Baclcground 

Prohibited  Transaction  Class 
Exemption  82-63  allows  the  payment  of 
compensation  under  certain  conditions 
for  the  provision  by  an  employee  benefit 
plan  fiduciary  of  securities  lending 
services  to  the  plan.  In  the  absence  of 
this  exemption,  certain  aspects  of  these 
transactions  might  be  prohibited  by 
section  406  of  the  Employee  Retirement 
Income  Security  Act. 

II.  Current  Actions 

This  existing  collection  of  information 
should  be  continued  because  without 
the  relief  provided  by  this  exemption, 
certain  compensation  arrangements  for 
the  provision  of  securities  lending 


services  by  a  plan  fiduciary  to  an 
employee  benefit  plan  would  be  subject 
to  the  prohibitions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act.  The  recordkeeping  requirements 
incorporated  within  the  class  exemption 
are  intended  to  protect  the  interests  of 
plan  participants  and  beneficiaries.  The 
class  exemption  has  two  basic 
information  collection  requirements. 
The  first  requirement  is  that  the 
compensation  be  paid  in  accordance 
with  a  written  instrument  authorized  by 
a  non-lending  fiduciary,  and  the  second 
is  that  the  lending  fiduciary  furnish  the 
authorizing  fiduciary  with  certain 
information. 

Type  of  Review:  Extension. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Class 
Exemption  82-63. 

OMBNumber:  1210-0062. 

Recordkeeping:  6  years. 

Affected  Public:  Business  of  other  for- 
profit.  Not-for-profit  institutions. 
Individuals. 

Total  Respondents:  18,245. 

Frequency:  On  occasion. 

Total  Responses:  36,490. 

Average  Time  Per  Response:  5 
minutes. 

Estimated  Total  Burden  Hours:  3,041. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  25, 1998. 
Gerald  B.  Lindrew, 

Depu  ty  Director.  Office  of  Policy  and  ^ 

Research.  Pension  and  Welfare  Benefits 
Administration. 

(FR  Doc.  98-17345  Filed  6-29-98;  8:45  am) 
■aiiNO  CODE  4S10-2»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations;  Prohibited 
Transaction  Exemption  96-62 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 

part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  pubUc  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
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Reduction  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soHciting 
comments  concerning  the  proposed 
extension  of  a  currently  approved 
collection  of  information,  Prohibited 
Transaction  Exemption  96-62,  the 
expedited  process  for  approval  of 
exemptions.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  individual 
listed  below  In  the  contract  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  31,  1998. 

The  Department  of  Labor 
(Def)artment)  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accxuBcy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  (202)  219-4782  (not  a  toll- 
free  number).  FAX  (202)  219-4745. 
SUPPVEMENTARY  INFORMATION: 

Background 

Section  408(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  provides  that  the  Secretary  of 
Labor  may  grant  exemptions  from  the 
prohibited  transaction  provisions  of 
sections  406  and  407(a)  of  ERISA,  and 
directs  the  Secretary  to  establish  an 
exemption  procedure  with  respect  to 
such  provisions.  On  July  31,  1996,  the 
Department  published  Prohibited 


Transaction  Exemption  96-62,  pursuant 
to  the  exemption  procedure  set  forth  in 
29  CFR  2570,  subpart  B.  This  class 
exemption  permits  a  plan  to  engage  in 
a  transaction  which  might  otherwise  be 
prohibited  following  a  demonstration  to 
the  Department  that  the  transaction:  (1) 
is  substantially  similar  to  those 
described  in  at  least  two  prior 
individual  exemptions  granted  by  the 
Department,  and  (2)  presents  little,  if 
any,  opportunity  for  abuse  or  risk  of  loss 
to  a  plan's  partici(>ants  and 
beneficiaries.  Under  the  class 
exemption,  a  party  may  proceed  with  a 
transaction  in  as  little  as  78  days  from 
the  acknowledgement  of  receipt  by  the 
Department  of  a  written  submission 
filed  in  accordance  with  the  terms  of  the 
class  exemption.  This  ICR  includes  the 
information  required  to  be  included  in 
this  submission,  and  the  notice  to 
interested  parties  which  is  required 
under  the  class  exemption. 

n.  Current  Action 

Beacause  this  ICR  is  intended  to 
provide  the  Department  with  sufficient 
information  to  support  a  finding  that  the 
exemption  meets  the  statutory  standards 
of  section  408(a)  of  ERISA,  and  to 
provide  affiected  parties  with  the 
opportunity  to  comment  on  the 
proposed  transaction,  while  at  the  same 
time  reducing  the  regulatory  burden 
associated  with  processing  individual 
exemptions  for  transacticxis  prohibited 
under  ERISA,  the  Department  intends  to 
request  an  extension  of  this  ICR  beyond 
its  September  30, 1998  expiration  date. 

Type  of  Review:  Extension. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

title:  Prohibited  Transaction 
Exemption  96-62. 

OMB  Number:  1210-0098. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Individuals. 

Total  Respondents:  45. 

Frequency:  On  occasion. 

Estimated  Total  Burden  Hours:  1. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  25.  1998. 
G«rald  B.  Lindrew, 
Deputy  Director,  Pension  and  Welfare 
Benefits  Administration.  Office  of  Policy  and 
Research. 
[PR  Doc.  98-17346  Filed  6-0-98;  8:45  am] 

BHJJNQ  COOE  4610-2fl-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-083)] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Uw  104-13.  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  All  comments  should  be 
submitted  on  or  before  August  31,  1998. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Sue  McDonald,  Mail 
Code  GS4,  Lyndon  B.  Johnson  Space 
Center,  Houston.  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  Radioactive  Material  Transfer 
Receipt. 

OMB  Number:  2700-0007. 

Type  of  review:  Extension. 

Need  and  Uses:  Federal  law  requires 
that  Johnson  Space  Center  keep  records 
of  each  radioactive  material  transfer. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  Government,  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  50. 

Responses  Per  Respondent:  2. 

Annual  Responses:  100. 

Hours  Per  Request:  */i  hr. 

Annual  Burden  Hours:  58. 

Frequency  of  Report:  On  occasion. 
Donald ).  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
[FR  Doc.  98-17280  Filed  6-29-98;  8:45  ami 

BILUNQ  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-084] 

Notice  of  Prospective  Patent  License 

aqency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  IDEA,  LLC  of  Beltsville,  MD  has 
applied  for  an  exclusive  license  to 
practice  the  invention  described  and 
claimed  in  NASA  Case  No.  KSC-11809, 
entitled  "Detector  for  Particle  Surface 
Contamination,"  which  is  assigned  to 
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the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Kennedy  Space  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  August  31,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Vrioni,  Patent  Counsel.  Kennedy  Space 
Center.  Mail  Code  MM-E,  John  F. 
Kennedy  Space  Center.  FL  32899. 

Dated:  June  22. 1998. 
Edward  A.  Frankle, 

General  Counsel 

[PR  Doc.  98-17281  Filed  6-29-98;  8:45  am] 

WLLMO  COOC  7S10-01-r 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Monday,  Jime 

29.  1998. 

POCE:  Board  Room,  7th  Floor.  Room 

7047,  1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Two  Personnel  Actions.  Closed 

pursuant  to  exemptions  (2)  and  (6). 
The  Board  voted  unanimously  that 

Agency  business  requires  that  a  meeting 

be  held  with  less  than  the  usual  seven 

days  advance  notice,  that  it  be  closed  to 

the  public,  and  that  earlier 

aimouncement  of  this  was  not  possible. 
The  Board  voted  unanimously  to 

close  the  meeting  under  the  exemptions 

stated  above.  Deputy  General  Counsel 

James  Engel  certified  that  the  meeting 

could  be  closed  under  those 

exemptions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beclcy  Balcer.  Secretary  of  the  Bo«ird. 

Telephone  (703)  518-6304. 

Backy  Bakar, 

Secretary  of  the  Board. 

IFR  Doc  9ft-17470  Filed  6-26-98;  11:10  am] 

MUMQ  ooof  Tnt-ei-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-302] 

Crystal  River  Unit  3;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72  issued  to  Florida  Power  Corporation 
(the  licensee),  for  operation  of  Crystal 
River  Unit  3,  located  in  Citrus  Coimty. 
Florida. 

The  proposed  amendment  would 
allow  operation  with  a  nimiber  of 
indications  previously  identiHed  as  tube 
end  anomalies  (TEA)  and  multiple  tube 
end  anomalies  (MEA)  in  the  Crystal 
River  Unit  3  (CR-3)  Once  Through 
Steam  Generator  (OTSG)  tubes.  The 
duration  of  the  proposed  license 
amendment  would  be  until  CR-3*s  next 
refueling  outage,  currently  scheduled 
for  fall  1999.  This  proposed  change  may 
be  necessary  due  to  the  potential 
condition  of  noncompliance  with  CR-3 
Improved  Technical  Specification 
5.6.2. 10. 4.b.  Such  a  condition  may 
result  from  confirmation  of  an  ongoing 
re-analysis  of  eddy  current  testing  (ECT) 
data,  of  indications  previously 
identified  as  TEAs  and  MEAs  in  the 
upper  roll  expansion  of  the  OTSG  upper 
tube  sheet,  as  now  being  within  the 
pressure  boundary  of  the  tubes. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

This  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

(1)  Involve  a  significant  increase  in  the 
probability  or  conaaquencas  of  an  accident 
previously  evaluated. 

This  evaluation  addresses  the  potential 
effiacts  of  operating  with  TEAs  and  MEAs 
within  the  pressure  boundary  cladding 
region.  The  indications  remaining  in  service 
are  within  the  upper  end  of  the  tube  pressure 
boundary.  Two  accidents  analyzed  in  the 
SAR  (safety  analysis  report)  must  be 
evaluated:  Steain  Generator  Tube  Rupture 
and  Main  Staam  Line  Break. 


The  steam  generator  tube  rupture  accident 
assumptions  bound  the  possible  effects  of 
leaving  these  indications  in  service.  A 
complete  circumferential  severance  of  a  tube 
is  assumed  in  the  accident  scenario.  The 
location  of  these  indications  in  the  upper 
tut>esheet  precludes  a  tube  rupture  from 
occurring  (the  tubes  are  restrained  by  the 
tubesheet).  Additionally,  in  the  event  of  a 
complete  circumferential  severance,  the  tube 
will  not  retract  from  the  tubesheet.  Thus,  the 
probability  of  occurrence  of  this  accident  is 
not  increased  by  leaving  these  indications  in 
service. 

The  main  steam  line  break  accident  is  not 
initiated  by  the  condition  of  the  tubing. 
However,  an  assumption  of  one  gpm 
priroary-to-secondary  leakage  through  the 
OTSG  is  assumed  in  the  MSLB  [main  steam 
line  break)  accident  analysis.  Calculated 
cumulative  leakage,  assuming  all  of  the 
indications  are  leaking,  is  determined  to  be 
well  below  one  gpm.  thus  the  accident 
analysis  initial  assumptions  bound  the 
existing  condition  of  the  OTSGs.  Tfius,  it  is 
concluded  that  the  probability  of  occurrence 
of  a  main  steam  line  break  is  not  increased 
by  this  change.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
diSerent  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  failure  modes  or  accident 
scenarios  are  created  by  allowing  operation 
with  TEAs  and  MEAs  extending  within  the 
tubes'  pressure  t»undary  The  TEAs  and 
MEAs  remaining  in  service  are  within  the 
upper  end  of  the  tube  pressure  boundary  and 
even  in  the  event  of  a  complete 
circvunferential  severance,  the  tulw  will  not 
retract  from  the  tubesheet.  Therefore,  the 
tubesheet  hoop  effect  will  still  act  to 
minimize  leakage.  The  postulated  potential 
leakage  generated  from  allowing  these 
indications  to  remain  in  service  is  bounded 
by  the  CR-3  MSLB  scenario  The  MSLB 
scenario  has  been  thoroughly  evaluated  and 
the  potential  damage  to  the  steam  generator 
txibes  is  not  increased.  This  change  does  not 
increase  the  risk  of  a  plant  trip  or  challenge 
other  safety  systems.  Therefore,  this  change 
does  not  create  a  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  • 
margin  of  safety 

ITS  Bases  3.4.12  contains  relevant 
information  pertaining  to  the  limitations  on 
RCS  [reactor  coolant  system)  leakage.  These 
Bases  discuss  the  one  gpm  primary-to- 
secondary  leakage  assumed  for  a  main  steam 
line  break  accident  as  well  as  the  steam 
generator  tube  rupture  accident.  As 
discussed,  the  maximum  calculated  accident 
lealcage.  assuming  all  of  these  indications 
leak,  if  well  below  one  gpm.  Therefore,  the 
margin  of  safety  as  defined  in  the  ITS  bases 
is  not  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  dayS  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendntent  involves  no  significant 
hazards  consideration.  The  final 
determination  wdll  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  IX  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  30.  1998  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conamission's  "Rules  of  Practice  for 
Etomestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 


Building,  2120  L  Street,  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  located  at  the  Coastal 
Region  Library.  8619  W.  Crystal  Street. 
Crystal  River,  Florida  34428.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  {>etition'er  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 


show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  res{}ect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Sta^,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to  R. 
Alexander  Glenn.  General  Counsel. 
Florida  Power  Corporation.  MAC — ASA. 
P.  O.  Box  14042.  St.  Petersburg,  Florida 
33733-4042.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  £md/or  request 
should  be  granted  based  upon  a 
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balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  18, 1998.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room,  located  at  the 
Coastal  Region  Library,  8619  W.  Crystal 
Street,  Crystal  River,  Florida. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  A.  Wiena, 

Senior  Project  Manager,  Project  Directorate 
11-3,  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  9&-17354  Filed  6-29-98;  8:45  ami 
MLUNQ  COOC  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-244] 

Rochester  Gas  and  Electric 
Corporation;  Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DRP- 
18  issued  to  Rochester  Gas  and  Electric 
Corporation  (the  licensee)  for  operation 
of  the  R.  E.  Ginna  Nuclear  Power  Plant 
located  in  Wayne  County,  New  York. 

The  proposed  amendment  would 
revise  the  Ginna  Station  Improved 
Technical  Specifications  (ITS)  to  reflect 
a  planned  modification  to  the  spent  fuel 
pool  (SFP)  storage  racks.  SpeciHcations 
associated  writh  SFP  boron 
concentration,  fuel  assembly  storage, 
and  maximum  limit  on  the  number  of 
fuel  assemblies  which  can  be  stored  in 
the  SFP  would  be  revised. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  an  Amendment  published  in 
the  Federal  Register  on  May  12,  1998 
(63  FR  26213).  This  notice  contained  the 
Commission's  proposed  determination 
that  the  requested  amendment  involved 
no  signiBcant  hazards  considerations, 
offered  an  opportunity  for  comments  on 
the  Conunission's  proposed 
determination,  and  offered  an 
opportunity  for  the  applicant  to  request 
a  hearing  on  the  amendment  and  for 
persons  whose  interest  might  be  affected 
to  petition  for  leave  to  intervene. 


Due  to  oversight,  the  May  12.  1998. 
Notice  of  Consideration  of  Amendment 
did  not  provide  notice  that  this 
application  involves  a  proceeding  on  an 
application  for  a  license  amendment 
falling  v«thin  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982. 
Such  notice  is  required  by  the 
Commission's  regulations,  10  CFR 
2.1107. 

The  Commission  hereby  provides 
such  notice  that  this  is  a  proceeding  on 
an  application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Conunission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
theparties." 

The  hybrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFT?  Part  2,  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors'  (published  at  50  FR  41662 
dated  October  15, 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  (As  outlined 
below,  the  Commission's  rules  in  10 
CFR  Part  2,  Subpart  G  continue  to 
govern  the  filing  of  requests  for  a 
hearing  and  petitions  to  intervene,  as 
well  as  the  admission  of  contentions.) 
The  presiding  officer  must  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  may  grant  an  untimely 
request  for  oral  argument  only  upon  a 
showang  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportimity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 


hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  Part  2,  Subpart  G  apply. 

By  July  30, 1998,  the  licensee,  if  it 
wishes  to  invoke  the  hybrid  hearing 
procedures,  may  file  a  request  for  such 
hearing  with  respect  to  issuance  of  the 
amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to  invoke 
the  hybrid  hearing  procedures  and  to 
participate  as  a  party  in  such  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Rochester  Public  Library, 
115  South  Avenue.  Rochester,  New 
York  14610.  If  a  request  for  a  hearing 
and  petition  for  leave  to  intervene 
seeking  to  invoke  the  hybrid  hearing 
procedures  in  accordance  with  this 
notice  is  filed  by  the  above  date,  the 
Conunission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Pafiel,  will  rule  on  the  request  and 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  Requests  for 
bearing  and  petitions  for  leave  to 
intervene  that  do  not  seek  to  invoke  the 
hybrid  procedures  are  not  authorized  by 
this  notice  and  would  be  considered 
imtimely. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
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the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 


and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  and  a  petition 
for  leave  to  intervene  that  seeks  to 
invoke  the  hybrid  hearing  procedures  in 
accordance  with  this  notice  must  be 
filed  with  the  Secretary  of  the 
Commission,  US.  Nuclear  Regulatory 
Conmiission,  Washington,  EXi;  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Mr.  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street,  NW.,  attorney  for  the  licensee. 

Untimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  31,  1997,  as 
supplemented  June  18,  1997,  October 

10,  1997,  October  20,  1997,  November 

11,  1997,  December  22,  1997.  January 
15,  1998,  January  27,  1998.  March  30, 


1998.  April  23,  1998,  April  27,  1998, 
May  8,  1998,  and  May  22,  1998,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Gehnan  Building.  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local  - 
public  document  room  located  at  the 
Rochester  Public  Library,  115  South 
Avenue,  Rochester,  New  York  145lO. 

Dated  at  Rockvilie.  Maryland,  this  24th  day 
of  June  1998. 

.   For  the  Nuclear  Regulatory  Commission. 
Guy  S.  Vissing, 

Senior  Project  Manager  Project  Directorate 
l-l.  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  98-17353  Filed  6-29-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-321  and  50-366  and 
License  Nos.  DPR-57  and  NPF-6] 

Southern  Nuclear  Operating  Company 
Inc.;  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2;  Confirmatory  Order 
Modifying  License;  Effective 
Immediately 

I 

Southern  Nuclear  Operating 
Company,  Inc.  (SNC/the  licensee)  is  the 
holder  of  FaciUty  Operating  License 
Nos.  DPR-57  and  NPF-5,  which 
authorizes  operation  of  Edwin  I.  Hatch 
Nuclear  Plant,  Units  1  and  2,  located  in 
Appling  County,  Georgia. 

II 

The  staff  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  has  been 
concerned  that  Thermo-Lag  330-1  fire 
barrier  systems  installed  by  licensees 
may  not  provide  the  level  of  fire 
endurance  intended  and  that  licensees 
that  use  Thermo-Lag  330-1  fire  barriers 
may  not  be  meeting  regulatory 
requirements.  During  the  1992  to  1994 
timefi-ame,  the  NRC  staff  issued  Generic 
Letter  (GL)  92-08,  "Thermo-Lag  330-1 
Fire  Barriers"  and  subsequent  requests 
for  additional  information  that 
requested  licensees  to  submit  plans  and 
schedules  for  resolving  the  Thermo-Lag 
issue.  The  NRC  staff  has  obtained  and 
reviewed  all  licensees'  corrective  plans 
and  schedules.  The  staff  is  concerned 
that  some  licensees  may  not  be  making 
adequate  progress  toward  resolving  the 
plant-specific  issues,  and  that  some 
implementation  schedules  may  be  either 
too  tenuous  or  too  protracted.  For 
example,  several  licensees  informed  the 
NRC  staff  that  their  completion  dates 
had  slipped  by  6  months  to  as  much  as 
3  years. 
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SNC  has  committed  to  complete  final 
implementation  of  Thermo-Lag  330-1 
fire  barriers  corrective  actions  at  both 
Hatch  units  by  startup  of  Unit  2  from 
the  fall  1998  refueling  outage.  The  NRC 
staff  has  concluded  that  this  schedule  is 
reasonable  based  on  the  amount  of 
installed  Thermo-Lag  and  the 
complexity  of  the  plant-specific  fire 
barrier  configurations  and  issues.  In 
order  to  remove  compensatory 
measures,  such  as  fire  watches,  it  has 
been  determined  the  resolution  of  the 
Thermo-Lag  corrective  actions  by  SNC 
must  be  completed  in  accordance  with 
the  ciurent  SNC  schedule.  By  letter 
dated  April  29,  1998,  the  NRC  staff 
notified  SNC  of  its  plan  to  incorporate 
SNC's  schedule  conunitment  into  a 
requirement  by  issuance  of  an  order  amd 
requested  consent  from  t^e  Ucensee.  By 
letter  dated  June  2,  1998,  the  licensee 
provided  its  consent  to  issuance  of  a 
Confirmatory  Order. 

m 

The  licensee's  commitment  as  set 
forth  in  its  letter  of  Jime  2,  1998,"is 
acceptable  and  is  necessary  for  the  NRC 
to  conclude  that  public  health  and 
safety  are  reasonably  assured.  To 
preclude  any  schedule  sfippage  and  to 
assiu^  public  health  and  safety,  the  NRC 
staff  has  determined  that  the  licensee's 
commitment  in  its  June  2,  1998.  letter  be 
confirmed  by  this  Order.  The  licensee 
has  agreed  to  this  action.  Based  on  the 
above,  and  the  licensee's  consent,  this 
Order  is  inunediately  effective  upon 
issuance. 

IV 

Accordingly,  pursuant  to  Sections 
103. 161b.  161i.  161o.  182.  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50,  /( is  hereby  ordered,  effective 
immediately,  that: 

SNC  shall  complete  final  implementation 
of  Thermo-Lag  330-1  fire  barrier  corrective 
actions  at  Plant  Hatch  Units  1  and  2. 
described  in  the  SNC  submittal  to  the  NRC 
dated  December  13,  1994,  March  28,  1995. 
and  May  11,  1998  (HL-5632),  by  startup  of 
Unit  2  from  the  fall  1998  refueling  outage. 

The  Director,  Office  of  Nuclear  Reactor 
Regulation,  may  relax  or  rescind,  in 
writing,  any  provisions  of  this 
Confirmatory  Order  upon  a  showing  by 
the  licensee  of  good  cause. 


Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
licensee,  may  request  a  heeuing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 


hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director. 
Office  of  Nuclear  Reactor  Regulation. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555^01,  and 
include  a  statement  of  good  cause  for 
the  extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Attention: 
Rulemaking  and  Adjudications  Staff. 
Washington.  DC  20555-0001.  Copies  of 
the  hearing  request  shall  also  be  sent  to 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  to  the  Deputy  Assistant  General 
Counsel  for  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  11.  P.O.  Box  2257.  Atlanta. 
Georgia  30303-3415.  and  to  the 
licensee.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his/ 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  criteria  set  forth 
in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Confirmatory 
Order  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  98-17351  Filed  6-29-98;  8:45  am] 

BILLMQ  CODE  TSOO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  102nd 
meeting  on  July  20-22, 1998.  Room  T- 


2B3. 11545  Rockville  Pike.  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Monday,  July  20.  1998—8:30  A.M. 
until  6:00  p.m. 

Tuesday,  July  21.1 998—3:30  A.M. 
until  6:00  p.m. 

Wednesday.  July  22,  1 998—S:30  A.M. 
until  4:00  p.m. 

A.  Planning  For  and  Meeting  With  the 
Nuclear  Regulatory  Commission 

The  Committee  will  prepare  for  and 
meet  with  the  Commission  to  discuss 
items  of  mutual  interest.  Topics  will 
include  the  ACRS  Plans  and  Priorities 
list  and  past  Committee  reports  on  the 
interim  guidance  in  support  of  the  final 
rule  on  radiological  criteria  for  hcense 
termination,  NRC  waste-related 
research,  and  risk-informed, 
performance-based  regulation. 
Observations  will  also  be  presented  on 
the  recent  two-day  working  group 
discussions  on  the  near-field 
environment  and  the  performance  of 
engineered  barriers  in  the  Yucca 
Mountain  Repository.  The  Committee  is 
currently  scheduled  to  meet  with  the 
Commission  on  July  21, 1998  at  1:30 
p.m. 

B.  Yucca  Mountain  Regulatory 
Framework 

The  Committee  will  be  briefed  by  the 
staff  on  the  status  and  content  of  the 
site-specific  regulatory  framework  to  be 
used  to  judge  the  acceptability  of  DOE's 
license  application  for  disposal  of  high- 
level  waste  at  the  proposed  Yucca 
Mountain,  NV  site.  Topics  might 
include  a  discussion  of  the  proposed 
relevant  10  CFR  Part  63,  the  Issue 
Resolution  Status  Report  (IRSR)  on 
Total  System  Performance  Assessment 
(TSPA)  and  a  description  of  important 
measures  developed  by  the  staff  for 
application  to  the  proposed  repository 
as  well  as  other  waste  disposal  facilities. 

C  Generic  LLW  Disposal  Facility 
Criticality  Issues 

The  Committee  will  review  recent 
staff  papers  on  the  potential  for 
criticality  and  the  need  to  continue 
research  on  post-disposal  criticality  at 
low-level  radioactive  waste  disposal 
facilities. 

D.  Development  of  a  Standard  Review 
Plan  (SRP)  for  Decommissioning 

The  Committee  will  be  briefed  by  the 
staff  on  its  plans  to  develop  an  SRP  for 
use  by  the  NRC  in  reviewing  and 
evaluating  nuclear  facility 
decommissioning  plans. 
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E.  Meeting  With  NRCs  Director, 
Division  of  Waste  Management.  Office 
of  Nuclear  Material  Safety  and 
Safeguards 

The  Committee  will  meet  with  the 
Director  to  discuss  recent  developments 
within  the  division  such  as 
developments  at  the  Yucca  Mountain 
project,  rules  and  guidance  under 
development,  available  resources,  and 
other  items  of  mutual  interest. 

F.  Preparation  of  ACNW  Reports 

The  Committee  will  discuss  planned 
reports,  including  risk-informed, 
performance-based  regulation,  waste 
related  research,  regulatory  guides 
dealing  with  decommissioning,  and 
other  topics  discussed  during  this  and 
previous  meetings  as  the  need  arises. 

G.  Committee  Activities/Future  Agenda 

The  Committee  will  consider  topics 
proposed  for  future  consideration  by  the 
full  Committee  and  Working  Groups. 
The  Committee  will  discuss  ACNW- 
related  activities  of  individual  members. 

H.  Miscellaneous 

The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  was 
published  in  the  Federal  Register  on 
September  2, 1997  (62  PR  46382).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Acting  Chief,  Nuclear  Waste  Branch, 
Mr.  Howard  J.  Larson,  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for 
taking  pictures  may  be  obtained  by 
contacting  the  Acting  Chief,  Nuclear 
Waste  Branch,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 


planning  to  attend  should  notify  Mr. 
Larson  as  to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson,  Acting  Chief,  Nuclear  Waste 
Branch  (telephone  301/415-6805). 
between  8:00  a.m.  and  5:00  p.m.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Dated:  June  24,  1998. 
Andrew  L.  Batet, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  98-17355  Filed  6-29-98;  8:45  am] 

atLUNG  CODE  7M»-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOtOiNQ  THE  MEETINQ:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  June  29,  July  6, 13.  and 
20. 1998. 

PLACE:  Commissioner's  Conference 
Room  11555  Rockville  Pike.  Rockville, 
Maryland.  • 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIOEREO: 

Weekof  Jime29 

Tuesday,  June  30 

10:00  a.m 
Meeting  with  Commonwealth  Edison 
(Public  Meeting)  (Contact:  Stewart 
Richards.  301-415-1395) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 
2:00  p.m. 
Briefing  on  Performance  Assessment 
Progress  in  HLW.  LLW,  and  SDMP 
(Public  Meeting)  (Contact:  Norman 
Eisenberg,  301-415-7285) 

Week  of  July  6 — Tentative 

Thursday,  July  9 

11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Week  of  July  13 — Tentative 

Friday,  July  1 7 

11:30  a.m. 
Affirmation  Section  (Public  Meeting) 
(if  needed) 


Week  of  July  20— Tentative 

Tuesday.  July  21 

1:30  p.m. 
Meeting  with  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  (Public 
Meeting)  (Contact:  John  Larkins, 
301-415-7360) 
3:00  a.m. 
Affirmation  Session  (Public  Meeting) 

(if  needed) 
The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  m^tings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http:// 
www.nrc.gov.SECY.smj.schedule.htm. 

•  •        •        *        • 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh©nrc.gov  or 
dkw@nrc.gov. 

•  •        •        *        • 

Dated:  June  25,  1998. 
William  M.  Hill.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

(FR  Doc.  98-17534  Filed  6-26-98;  1:51  pm) 

BILUNQ  COOE  7S«M>1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Governors'  Designees  Receiving 
Advance  Notification  of  Transportation 
of  Nuclear  Waste 

On  January  6.  1982  (47  FR  596  and  47 
FR  600),  the  Nuclear  Regulatory 
Commission  (NRC)  published  in  the 
Federal  Register  final  amendments  to 
10  CFR  parts  71  and  73  (effective  July 
6, 1982),  that  require  advance 
notification  to  Governors  or  their 
designees  by  NRC  licensees  prior  to 
transportation  of  certain  shipments  of 
nuclear  waste  and  spent  fuel.  The 
advance  notification  covered  in  part  73 
is  for  spent  nuclear  reactor  fuel 
shipments  and  the  notification  for  part 
71  is  for  large  quantity  shipments  of 
radioactive  waste  (and  of  spent  nuclear 
reactor  fuel  not  covered  under  the  final 
amendment  to  10  CFR  part  73). 


The  folio 
addresses  a 
those  indiv; 


KENTUCKY 
LOUISIANA 

MAINE  , 

MARYLAND 
MASSACHL 
MICHIGAN 

MINNESOT/ 

MISSISSIPF 
MISSOURI 
MONTANA 
NEBRASKA 
NEVADA  ... 

NEW  HAMF 
NEW  JERSI 
NEW  MEXK 
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The  following  list  updates  the  names, 
addresses  and  telephone  numbers  of 
those  individuals  in  each  State  who  are 


responsible  for  receiving  information  on 
nuclear  waste  shipments.  The  list  will 
be  published  annually  in  the  Federal 


Register  on  or  about  June  30,  to  reflect 
any  changes  in  information. 


Individuals  Receiving  Advance  Notification  of  Nuclear  Waste  Shipments 


state 


Part  71 


Part  73 


ALABAMA  

ALASKA  

ARIZONA 

ARKANSAS  

CALIFORNIA  

COLORADO  

CONNECTICUT 

DELAWARE 

FLORIDA  

GEORGIA  , 

HAWAII  

IDAHO  

ILLINOIS  , 

INDIANA  

IOWA  

KANSAS  

KENTUCKY  

LOUISIANA 

MAINE  

MARYLAND 

MASSACHUSETTS 
MICHIGAN  

MINNESOTA  

MISSISSIPPI  

MISSOURI  

MONTANA  

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE 

NEW  JERSEY  

NEW  MEXICO  . 


Cd.  L.  N.  Hagan.  Director,  Alabama  Department  of  Putjtic  Safety,  P.O.  Box  1511,  Montgofnery, 
AL  36102-1511,  (334)  242-4378. 

Doug  Dasher,  Alaska  Department  of  Environmental  Conservation,  Northern  Regional  Office,  610 
University  Avenue.  Fairtanks,  AK  99709-3643.  (907)  451-2172. 

Aubrey  V.  Godwin,  Director,  Arizona  Radiation  Regulatory  Agency,  4814  South  40th  Street,  Phoe- 
nix, AZ  85040,  (602)  25&-4845.  ext.  222.  24  hours;  (602)  223-2212. 

David  D.  Sriellings,  Jr.,  Director,  Division  of  Radiation  Control  and  Emergency  Management,  Ar- 
kansas Department  of  Health,  4815  West  Markham  Street,  Mail  Sk>t  «30.  Little  Rock.  AR 
72205-3867,  (501)  661-2301,  24  hours:  (501)  661-2136. 

Sgt.  Meg  Planka,  California  Highway  Patrol.  P.O.  Box  942898,  Sacramento,  CA  94298-0001, 
(916)  327-3310,  24  hours:  (916)  445-2211. 

Captain  Allan  M.  Turner,  Hazardous  Matenals  Section.  Colorado  State  Patrol,  700  Kipling  Street, 
Suite  1000,  Denver,  CO  80215-5865,  (303)  239^546,  24  hours:  (303)  239-4501. 

Commissioner  Arthur  J.  Rocque,  Jr.,  Department  of  Environmental  Protection,  79  Elm  Street,  Hart- 
ford, CT  06106-5127,  (860)  424-3001,  24  hours:  (860)  424-3333. 

Karen  L.  Johnson.  Secretary,  Department  of  Public  Safety,  P.O.  Box  818,  Dover,  DE  19903.  (302) 
739-4321,  24  hours:  (302)  739-5851. 

Hartan  Keaton,  Manager,  Bureau  of  Radiatkxi  Control,  Environmental  Radiation  Control,  Depart- 
ment of  Health,  P.O.  Box  680069.  Orlando,  FL  32868-0069,  (407)  297-2095. 

Al  Hatcher,  Director,  Transportation  Division,  PdDitc  Service  Commission,  1007  Virginia  Avenue, 
Suite  310,  Hapeville,  GA  30364,  (404)  559-6600. 

Bnjce  S.  Anderson,  Ph.D.,  Deputy  Director  for  Environmental  Health,  State  of  Hawaii.  Department 
of  Health.  P.O.  Box  3378,  Honolulu,  HI  96813,  (808)  586-4424. 

Captain  David  C.  Rich,  Department  of  Law  Enforcement,  Idaho  State  Pol«e,  P.O.  Box  700.  Merid- 
ian, ID  83680-0700,  (208)  884-7206,  24  hours:  (208)  334-2900. 

Thomas  W.  Ortciger,  Director,  Illinois  Department  of  Nuclear  Safety,  1035  Outer  Park  Drive,  5th 
Fkxx.  Spnngfield,  IL  62704.  (217)  785-9868,  24  Hours:  (217)  785-9900. 

Melvin  J.  Carraway,  Supenntendent,  Indiana  State  Police,  Indiana  Government  Center  North,  100 
North  Senate  Avenue,  Indianapolis,  IN  46204,  (317)  232-8248. 

Ellen  M.  Gordon.  Administrate,  Emergency  Management  Division,  Hoover  State  Office  Building, 
Des  Moines,  lA  50319-0113,  (515)  281-3231. 

Frank  H.  Moussa,  M.S.A.,  Technotogcal  Hazards  Administrator,  Department  of  ttie  Adjutant  Gerv 
eral.  Division  of  Emergency  Management,  2800  SW.  Topeka  Boulevard,  Topeka.  KS  66611- 
1287.  (785)  274-1409,  24  hours:  (785)  296-3176. 

John  A.  Voipe,  Ph.D.,  Manager,  Radiatkxi  and  Toxic  Agents  Section,  Cabinet  for  Human  Re- 
sources, 275  East  Main  Street,  Frankfort,  KY  40621-0001,  (502)  564-3700. 

Captain  Joseph  T.  Booth,  Louisiana  State  Police,  7901  Independence  Boulevard,  P.O.  Box  66614 
(#21),  Baton  Rouge,  LA  70896-6614,  (504)  925-6113. 

Chief  of  trie  State  Police,  Maine  Department  of  Publk;  Safety,  42  State  House  Station,  Augusta, 
ME  04333.  (207)  624-7000. 

First  Sgt.  Wellington  Gray,  Maryland  State  Pol«e.  Communication  Services  Divisk>n,  1201 
Reisterstown  Road.  Pikesville,  MD  21208,  (410)  653-4208,  24  hours:  (410)  653-4200. 

Rotjert  M.  Hallisey,  Director,  Radiation  Cohtrol  Program,  Massachusetts  Department  of  PutJiic 
Health,  305  South  Street,  7th  Floor,  Jamaca  Plain,  MA  02130,  (617)  727-6214. 

Captain  Stephen  D.  Madden,  Commanding  Officer,  Special  Operations  Division,  Mrchigan  State 
Polk:e,  714  S.  Harrison  Road,  East  Lansing,  Ml  48823,  (517)  336-6263.  24  hours:  (517)  336- 
6100. 

John  R.  Ken',  Assistant  Director,  Planning  Branch.  Division  of  Emergency  Management.  Depart- 
ment of  Public  Safety.  B5— State  Capitol,  75  Constitution  Avenue.  St.  Paul.  MN  55155.  (612) 
296-0481,  24  hours:  (612)  649-5451. 

James  E.  Maher,  Director,  Emergency  Management  Agency,  P.O.  Box  4501,  Fondren  Station, 
Jackson,  MS  39296-4501,  (601)  352-9100. 

Jerry  B.  UNmann,  Director,  Emergency  Management  Agency.  P.O.  Box  116,  Jefferson  City,  MO 
65102.  (573)  526-9101,  24  hours:  (573)  751-2748. 

George  Elcholtz,  Coordinator,  Radiological  Health  Program,  Montana  DPHHS,  Lk»nsure  Bureau. 
P.O.  Box  202951,  Helena,  MT  59620-2951,  (406)  444-5246.. 

Major  Bryan  J.  Tuma.  Nebraska  State  Patrol.  P.O.  Box  94907,  Uncoln,  NE  68509-^907.  (402) 
479-4950,  24  hours:  (402)  471-4545. 

Stanley  R.  Marshall,  Supervisor,  Radiotogical  Health  Section,  Health  Diviskxi,  Department  of 
Human  Resources,  1179  Fairview  Dnve,  Suite  102,  Carson  City,NV  89701-5405.  (702)  687- 
5394.  24  hours:  •<702)  687-5300. 

Richard  M.  Flynn,  Commissioner,  New  Hampshire  Department  of  Safety,  James  H.  Hayes  BuikJ- 
ing,  10  Hazen  Drive,  Concord,  NH  03305,  (603)  271-2791,  (603)  271-3636  (24  hours). 

Kent  Tosch,  Manager,  Bureau  of  Nuclear  Engineering,  Department  of  Environmental  Protection, 
CN  415,  Trenton,  NJ  08625-0415,  (609)  984-7701. 

Max  D.  Johnson.  Bureau  Chief,  Technologcal  Hazards  Bureau,  Department  of  Publk:  Safety.  P.O. 
I      Box  1628.  Santa  Fe,  NM  87504-1628.  (505)  476-9620,  24  hours:  (505)  827-9126. 


Same. 
Same. 
Same. 
Same. 

Same. 
Same. 
Same. 
Same. 
Same. 
Same. 
Same. 
Same. 
Same. 
Same. 
Same. 
Same. 

Same. 
Same. 
Same. 
Same. 
Same. 
Same. 

Same. 

Same. 

Same. 

Same. 
Same. 

Same. 
Same. 
Same. 
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Individuals  Receiving  Advance  Notification  of  Nuclear  Waste  Shipments— Continued 


State 


NEW  YORK 


NORTH  CAROLINA 


NORTH  DAKOTA 


OHIO 


OKLAHOMA 


OREGON 


PENNSYLVANIA 


RHODE  ISLAND 


SOUTH  CAROLINA 


SOUTH  DAKOTA 


TENNESSEE 


TEXAS 


UTAH 


VERMONT 


VIRGINIA 


WASHINGTON 


WEST  VIRGINIA 


WISCONSIN 


WYOMING 


DISTRICT  OF  COLUMBIA 


PUERTO  RICO 


GUAM 


VIRGIN  ISLANDS 


AMERICAN  SAMOA 


COMMONWEALTH  OF  THE 
NORTHERN  MARIANA  IS- 
LANDS. 


Part  71 


Edward  F.  Jacoby,  Jr.,  Director,  State  Emergency  Management  Office.  1220  Washington  Avenue, 

Building  22— Suite  101,  Albany,  NY  12226-2251,  (518)  457-2222. 
Line  Sgt.  MarV  Datton,  Hazardous  Materials  Coordinator.  North  Carolina  Highway  Patrol  Head- 
quarters, 512  N.  Salisbury  St.,  P.O.  Box  29590,  Raleigh,  NC  27626-0590,  (919)  733-5282, 

After  hours:  (919)  733-3861. 
Dana  K.  Mount,  Director,  Division  of  Environmental  Engineering,  North  Dakota  Department  of 

Health,  1200  Missoun  Avenue,  Box  5520,  Bismarck,  ND  58506-5520,  (701)  328-5188,  After 

hours:  (701)328-2121. 
James  R.  Williams,  Chief  of  Staff,  Ohio  Emergency  Management  Agency,  2855  W.  DuWin-Gran- 

ville  Road,  Columbus,  OH  43235-2206,  (614)  889-7150. 
Bob  A.  Ricks.  Commissioner,  Oklahoma  Department  of  Publk:  Safety,  P.O.  Box  11415.  Oklahoma 

City,  OK  73136-0145,  (405)  425-2001,  24  hours:  (405)  425-2424. 
David  Stewart-Smith,  Administrator,  Energy  Resources  Division,  Oregon  Office  of  Energy  625 

Manon  Street,  NE.  Salem,  OR  97310.  (503)  378-6469. 
John  Bahnweg.  Director  of  Operations  and  Training.  Pennsylvania  Emergency  Management  Agen- 
cy, P.O.  Box  3321.  Hamsburg,  PA.  17105-3321.  (717)  651-2001. 
William  A.  Matoney,  Associate  Administrator.  Motor  Camers  Section,  Diviswn  of  Public  Utilities 

and  Carriers.  100  Orange  Street.  Providence.  Rl  02903.  (401)  277-3500;  ext.  150. 
Virgil  R.  Autry,  Director,  Division  o(  Radioactive  Waste  Management,  South  Carolina  Department 

of  Hearth  &  Environmental  Control.  2600  Bull  Street.  Columbia,  SC  29201,  (803)  896-4244, 

Emergency:  (803)  253-6488. 
Gary  N.  Whitney,  Director,  Division  of  Emergency  Management,  500  E.  Capitol  Avenue.  Pierre, 

SD  57501-5060,  (605)  773-3231. 
John  D.  White,  Jr..  Director,  Tennessee  Emergency  Management  Agency,  3041   Sidco  Drive. 

Nashville.  TN  37204-1504,  (615)  741-0001,  After  hours:,  (Inside  TN)  1-800-262-3300,  (Out- 
side TN)  1-800-258-3300. 
Richard  A.  Ratlift,  Chief,  Bureau  of  Radiation  Control,  Texas  Department  of  Health,  1100  West 

49th  Street.  Austin.  TX  78756.  (512)  834-6688. 
William  J.  Sinclair.  Director.  Diviskjn  of  Radiation  Control  168  North  1950  West.  P.O.  Box  144850, 

Satt  Lake  City.  UT  84114-^850,  (801)  536-4250.  After  hours:  (801)  536-4123. 
Lieutenant  Col.  John  H.  Sinclair,  Director.  Division  of  State  Police,  Department  of  Publk:  Safety, 

103  South  Mam  Street,  Waterbury.  VT  06671-2101.  (802)  244-7345. 
L.  Ralph  Jones.  Jr.,  Director.  Technotogical  Hazards  Division,  Department  of  Emergency  Servk»s. 

Commonweatth  of  Virginia.  310  Turner  Road.  Richmond.  VA  23225.  (804)  674-2400. 
Lieutenant  Gail  R.  Otto.  Washington  State  Patrol.  P.O.  Box  42600.  Olympia.  WA  98504-2600. 

(360)  753-0565.  After  hours:  (253)  536-6210  (ext.  0). 
Colonel  Gary  L.  Edgell,  Superintendent.  West  Virginia  State  Polrce.  725  Jefferson  Road,  South 

Charleston.  WV  25309.  (304)  746-2111. 
Steven  D.  Sell.  Administrator.  Wisconsin  Diviskjn  of  Emergency  Management,  P.O.  Box  7865. 

Madison,  Wl  53707-7865,  (608)  242-3232. 
Captain  L.S.  Gerard.  Motor  Camer  Officer.  Wyoming  Highway  Patrol.  5300  Bishop  Boulevard. 

P.O.  Box  1708.  Cheyenne,  WY  82003-1708.  (307)  777-4317.  24  hours:  (307)  777-^321. 
Norma  J.  Stewart.  Program  Manager.  Pharmaceutical.  Radkjiogical.  and  Medical  Devices  Control 

Division.  Department  of  Consumer  and  Regulatory  AWairs.  614  H  Street.  NW..  Washington.  DC 

20001,  (202)  727-7218,  After  hours:  (202)  727-6161. 
Hector  Russe  Martinez.  Chairman.  Environmental  Quality  Board.  P.O.  Box  11488.  San  Juan.  PR 

00910.  (787)  767-8056  or  (787)  767-8181. 
Jesus  T.  Salas.  Administrator.  Guam  Environmental  Protection  Agency,  P.O.  Box  22439  GMF, 

Bamgada.  Guam  96921.  (671)  475-1658/9. 
Roy  L.  Schneider,  Govemor,  Governor's  Office.  21-22  Kongens  Gade.  St.  Thomas.  Virgin  Islands 

00802.  (809)774-0001. 
Pati  Faiai,  Government  Ecologist.  Environmental  Protecton  Agency,  Office  of  the  Govemor,  Pago 

Pago,  Amencan  Samoa  96799.  (684)  633-2304. 
Ncolas  M.  Leon  Guerrero,  Director.  Department  of  Natural  Resources.  Commonweatth  of  Nortlv 

em  Mariana  Islands  Government.  Capitol  Hill.  Saipan.  MP  96950.  (670)  322-9830  or  (670) 

322-9834. 
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'Jim  Greene,  Administrator.  Disaster  &  Emergency  Services,  P.O.  Box  4789,  Helena,  MT  59604,  (406)  841-3911.  same. 
2  Col.  Dudley  M.  Thomas.  Director,  Texas  Department  of  Public  Safety.  Attn:  EMS  Tech.  Hazards,  P.O.  Box  4087,  Austin,  TX  78773-0001, 
(512)  424-2429,  (512)  424-2277  (24  hrs). 
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78773-0001, 


Questions  regarding  this  matter 
should  be  directed  to  Spiros  Droggitis, 
Office  of  State  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (INTERNET  Address: 
SCD@NRC.GOV)  or  at  (301)  415-2367. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  June  1998. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangart, 
Director.  Office  of  State  Programs. 
[FR  Doc.  98-16912  Filed  6-29-98;  8:45  am) 

BILUNQ  CODE  7S90-01-P 


SECUTIT1ES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23265;  812-10936] 

Bond  Fund  Series,  et  al.;  Notice  of 
Application 

June  23,  1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  12(d)(l)(J)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  for  an  exemption  for  section 

12(d)(l)(G)(i)(n). 

SUMMARY  OF  THE  APPUCATtON: 
Applicants  seek  an  order  that  would 
permit  a  fund  of  funds  relying  on 
section  12(d)(1)(G)  of  the  Act  to  make 
investments  in  securities  and  other 
instruments. 

APPUCANTS:  Bond  Fund  Series. 
Centennial  America  Fund,  L.P., 
Centennial  California  Tax  Exempt  Trust, 
Centennial  Government  Trust, 
Centennial  Money  Market  Trust, 
Centennial  New  York  Tax  Exempt  Trust, 
Centennial  Tax  Exempt  Trust, 
Oppenheimer  California  Municipal 
Fund,  Oppenheimer  Capital 
Appreciation  Fund,  Oppenheimer  Cash 
Reserves,  Oppenheimer  Champion 
Income  Fund,  Oppenheimer  Core  Equity 
Fund,  Oppenheimer  Developing 
Markets  Fund,  Oppenheimer  Discovery 
Fund,  Oppenheimer  Enterprise  Fund, 
Oppenheimer  Equity  Income  Fund, 
Oppenheimer  Global  Fund, 
Oppenheimer  Global  Growth  &  Income 
Fund,  Oppenheimer  Gold  &  Special 
Minerals  Fund,  Oppenheimer  Growth 
Fund,  Oppenheimer  High  Yield  Fund, 
Oppenheimer  Integrity  Funds, 
Oppenheimer  International  Bond  Fund, 
Oppenheimer  International  Growth 
Fund,  Oppenheimer  International  Small 
Company  Fund,  Oppenheimer  Large 
Cap  Growth  Fund,  Oppenheimer  Large 
Cap  Value  Fund,  Oppenheimer  Limited- 
Term  Government  Fund,  Oppenheimer 
Main  Street  Funds,  Inc.®,  Oppenheimer 


MidCap  Fund.  Oppenheimer  Money 
Market  Fund,  Inc.,  Oppenheimer  Mult- 
State  Municipal  Trust,  Oppenheimer 
Multiple  Strategies  Fund,  Oppenheimer 
Municipal  Bond  Fund,  Oppenheimer 
Municipal  Fund,  Oppenheimer  New 
York  Municipal  Fund,  Oppenheimer 
Quest  Capital  Value  Fund,  Inc., 
Oppenheimer  Quest  for  Value  Funds, 
Oppenheimer  Quest  Global  Value  Fund, 
Inc.,  Oppenheimer  Quest  Value  Fund, 
Inc.,  Oppenheimer  Real  Asset  Fund, 
Oppenheimer  Series  Fund  Inc., 
Oppenheimer  Stable  Value  Fund, 
Oppenheimer  Strategic  Income  Fund, 
Oppenheimer  Total  Return  Fund,  Inc., 
Oppenheimer  U.S.  Government  Trust, 
Oppenheimer  Variable  Account  Funds, 
Oppenheimer  World  Bond  Fund, 
panorama  Series  Fund,  Inc.,  Rochester 
Fund  Municipals,  and  Rochester 
Portfolio  Series  (Collectively,  the 
"Existing  Funds"),  Oppenheimer  Funds, 
Inc.  ("OFI"),  Oppenheimer  Real  Asset 
Management  ("ORAM"),  Centennial 
Asset  Management  Corporation 
("CAMC")  (collectively,  the 
"Advisers"),  and  Oppenheimer  Funds 
Distributor,  Inc.  ("OFDI"),  including 
each  applicant's  successor  in  interest.^. 
RUNG  DATES:  The  application  was  filed 
on  December  30,  1997,  and  amended  on 
March  10,  1998.  Applicants  have  agreed 
to  file  an  additional  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEARING  OR  N0TIRCAT10N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  order  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicants 
with  a  copy  of  the  request,  personally  or 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
20,  1998,  and  should  be  accompanied 
by  proof  of  service  on  the  applicants,  in 
the  form  of  an  affidavit,  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interests,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  by  writing  to  the 
SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington  DC  20549. 
Applicants,  Two  World  Trade  Center, 
34th  Floor,  New  York,  New  York 
10048-0203. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Amanda  Machen,  Senior  Counsel,  at 
(202)  942-7120,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 


Management  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549 
(telephone  (202)  942-8090). 

Applicants'  Representations 

1 .  Each  of  the  Existing  Funds  is 
organized  as  either  a  Maryland 
corporation,  a  Massachusetts  business 
trust,  or  a  Delaware  limited  partnership, 
and  is  an  open-end  management 
investment  company  registered  under 
the  Act.  Several  of  the  Existing  Funds 
are  organized  as  series  companies. 
Applicants  request  that  the  relief  apply 
to  any  registered  open-end  management 
investment  company  or  series  thereof 
which  in  the  future  is  part  of  the  same 
"group  of  investment  companies,"  as 
defined  in  section  12(d)(l)(G){ii)  of  the 
Act,  as  the  Existing  Funds,  and  for 
which  OFDI.  CAMC,  or  any  entity 
controlled  by  OFDI  or  CAMC,  acts  as 
principal  underwriter,  or  for  which  OFI, 
ORAM.  CAMC.  or  any  entity  controlled 
by  OFI.  ORAM,  or  CAMC.  acts  as 
investment  adviser  (together  with  any 
future  series  of  Existing  Funds,  the 
"New  Funds").  ^  The  New  Funds  and 
the  Existing  Funds  are  collectively 
referred  to  as  the  "Funds"  and 
individually  as  a  "Fund." 

2.  The  Funds  will  be  designated  as 
either  Mixed  Funds  or  Core  Funds.  Each 
Mixed  Fund  will  invest  in  a 
combination  of  Core  Funds  and, 
pursuant  to  the  relief  requested  in  the 
application,  in  other  securities  that  are 
consistent  with  the  Fund's  stated 
investment  objectives  and  policies 
("Additional  Portfolio  Investments"). 
Applicants  want  to  have  the  flexibility 
to  invest  in  Additional  Portfolio 
Investments  so  that  the  Mixed  Funds 
can  take  advantage  of  available 
investment  opportunities  as  well  as 
make  investments  in  the  Core  Funds. 
OFI  or  one  of  its  subsidiaries,  CAMC,  or 
ORAM,  each  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.  will  serve  as 
investment  adviser  to  the  Funds. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 


'  "Successor  in  interest"  is  limited  to  entities  that 
result  from  a  reorganization  into  another 
jurisdiction  or  a  change  in  the  type  of  business 
organization. 


'  All  existing  investment  companies  that 
currently  intend  to  rely  on  the  requested  order 
named  as  applicants,  and  any  New  Fund  that 
subsequently  relies  on  the  order  will  comply  with 
the  terms  and  conditions  of  the  application. 
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securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  investment  companies,  represent 
more  than  10%  of  the  acquiring 
company's  total  assets.  Section 
12(d)(1)(B)  provides  that  no  registered 
open-end  investment  company  may  sell 
its  seciuities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies. 

2.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  will  not 
apply  to  securities  of  an  acquired 
company  purchased  by  an  acquiring 
compemy  if:  (a)  the  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (b)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (c)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
limited;  and  (d)  the  acquired  company 
has  a  policy  that  prohibits  it  from 
acquiring  securities  of  registered  open- 
end  investment  companies  or  registered 
unit  investment  trusts  in  rehance  on 
section  12(d)(1)  (F)  or  (G). 

3.  Applicants  state  that  the 
investment  by  the  Mixed  Funds  in  the 
Core  Funds  will  comply  with  section 
12(d)(1)(G)  of  the  Act.  with  the 
exception  of  the  requirement  in  section 
12(d)(l)(G)(i)(n)  that  the  Mixed  Funds 
limit  their  other  investments  to 
Government  securities  and  short-term 
paper. 

4.  Section  12(d)(l)(J)  provides  that  the 
SEC  may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  that  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
request  relief  imder  section  12(d)(l)Q) 
from  section  12(d)(l)(G)(i)(II)  to  permit 
the  Mixed  Funds  to  invest  in  Additional 
Portfoho  Investments  as  described  in 
the  application.  Applicants  beUeve  that 
the  Mixed  Fumds'  proposed  investments 
in  Additional  Portfolio  Investments  do 
not  raise  any  of  the  concerns  that  the 
requirements  of  section  12(d)(1)(G)  were 
designed  to  address. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  comply  with  all 
provisions  of  section  12(d)(1)(G),  except 


for  section  12(d)(l)(G)(i)ai)  to  the  extent 
that  it  restricts  the  Mixed  Fimds  from 
investing  in  the  Additional  Portfolio 
Investments  as  described  in  the 
appUcation. 

2.  Before  approving  any  investment 
advisory  contract  for  a  Mixed  Fund,  the 
directors  of  the  Mixed  Fimd.  including 
a  majority  of  the  directors  who  are  not 
"interested  persons"  as  defined  in 
section  2(a)(19)  of  the  Act.  will  find  that 
the  advisory  fee.  if  any,  charged  under 
the  contract  is  based  on  services 
provided  that  are  in  addition  to,  rather 
than  duplicative  of,  services  provided 
under  the  contracts  of  any  Core  Fimd  in 
which  the  Mixed  Fund  may 
invest.These  findings  and  their  basis 
will  be  recorded  fully  in  the  minute 
books  of  the  Mixed  Fund.  • 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Depu  ty  Secretary. 

[PR  Doc.  98-17295  Filed  &-29-98;  8:45  am] 
WLLMO  C»OC  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23268:812-11064] 

The  Emerging  Germany  Fund  Inc.; 
Notice  of  Application 

June  24,  1998. 

AGENCY:  Securities  and  Exchange 
Conunission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
19(b)  of  the  Act  and  rule  19b-l  under 
the  Act. 

Summary  of  Application:  Applicant. 
The  Emerging  Germany  Fund.  Inc..  a 
registered  closed-end  management 
investment  company,  requests  an  order 
to  permit  it  to  make  up  to  four 
distributions  of  net  long-term  capital 
gains  in  any  one  taxable  year,  so  long  as 
it  maintains  in  effect  a  distribution 
policy  with  respect  to  its  common  stock 
calling  for  quarterly  distributions  of  a 
fixed  p)ercentage  of  its  net  asset  value. 

Filing  Date:  The  application  was  filed 
on  March  13.  1998  and  amended  on 
May  28.  1998.  Appbcant  has  agreed  to 
file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 


Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  20.  1998  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  Stiwt.  NW.,  Washington,  DC  20549. 
Applicant,  Four  Embarcadero  Center, 
San  Francisco.  CA  94111-4189, 
Attention:  Robert  J.  Goldstein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527,  or  George  J.  Zomada, 
Branch  Chief  at  (202)  942-0564.  Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5tii  Stiwt  NW.,  Washington,  DC 
20549  (tel.  202-942-8090). 

Applicant's  Representations 

1.  Applicant  is  registered  under  the 
Act  as  a  closed-end  management 
investment  company  and  is  organized  as 
a  Maryland  Corporation.  AppUcant's 
investment  objective  is  long-term  capital 
appreciation,  which  applicant  seeks  to 
obtain  by  investing  primarily  in  equity 
and  equity-linked  securities  of  German 
companies.  AppUcant's  investment 
adviser  is  Dresdner  RCM  Global 
Investors  LLC,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940. 

2.  On  February  12,  1998,  applicant's 
board  of  directors  adopted  a  distribution 
policy  with  respect  to  applicant's 
common  stock  that  calls  for  quarterly 
distributions  of  approximately  2.5%  of 
applicant's  average  weekly  net  asset 
value,  for  an  annual  total  of  at  least  10% 
of  its  average  weekly  net  asset  value  (the 
"Distribution  Policy"). 

3.  Applicant  states  that  the 
Distribution  Policy  will  provide  a  steady 
cash  flow  to  its  shareholders,  and, 
during  periods  when  its  per  share  net 
asset  value  is  increasing,  a  means  for 
shareholders  to  receive  on  a  regular 
basis  some  of  the  appreciation  in  value 
of  their  shares.  Applicant  also  believes 
that  the  Distribution  Policy  plays  a  role 
in  reducing  the  discount  from  net  asset 
value  at  which  applicant's  shares 
typically  trade. 
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4.  Applicant  requests  relief  to  permit 
it  to  make  up  to  four  distributions  of  net 
long-term  capital  gains  in  any  one 
taxable  year,  so  long  as  it  maintains  in 
effect  the  Distribution  Policy. 

Applicant's  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not.  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b- 
1(a)  under  the  Act  permits  a  registered 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gains  distribution,  as  defined  in 
section  852(b)(3)(C)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 
permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 
Code. 

2.  Applicant  asserts  that  rule  19b-l, 
by  limiting  the  number  of  net  long-term 
capital  gains  distributions  that  applicant 
may  make  with  respect  to  any  one  year, 
would  prevent  the  normal  operation  of 
its  Distribution  Policy  whenever 
applicant's  realized  net  long-term  gains 
in  any  year  exceed  the  total  of  the  fixed 
quarterly  distributions  that  under  rule 
19b-l  may  include  such  capital  gains. 
As  a  result,  applicant  states  that  it  must 
fimd  these  quarterly  distributions  with 
returns  on  capital  (to  the  extent  net 
investment  income  and  realized  short- 
term  capital  gains  are  insufficient  to 
cover  a  quarterly  distribution). 
Applicant  further  asserts  that  the  long- 
term  capital  gains  in  excess  of  the  fixed 
quarterly  distributions  permitted  by  rule 
19b-l  then  must  either  be  added  as  an 
"extra"  to  one  of  the  permitted  capital 
gains  distributions,  thus  exceeding  the 
total  annual  amount  called  for  by  the 
Distribution  Pohcy,  or  retained  by 
applicant  (with  applicant  paying  taxes 
on  the  retained  amounts).  Applicant 
asserts  that  the  application  of  rule  19b- 
1  to  its  Distribution  PoUcy  may  cause 
anomalous  results  and  create  pressure  to 
limit  the  realization  of  long-term  capital 
gains  to  the  total  amount  of  the  fixed 
quarterly  distributions  that  under  the 
rule  may  include  such  gains. 

3.  Applicant  believes  that  the 
concerns  underlying  section  19(b)  and 
rule  19b-l  are  not  present  in  applicant's 
situation.  One  of  these  concerns  is  that 
shareholders  might  not  be  able  to 
distinguish  frequent  distributions  of 
capital  gains  and  dividends  from 


investment  income.  Applicant  states 
that  the  Distribution  PTilicy  has  been 
disclosed  in  a  special  letter  to  its 
shareholders,  and  applicant  will 
disclose  the  Policy  in  futiue  quarterly 
and  aimual  reports  to  shareholders. 
Applicant  further  states  that,  in 
accordance  with  rule  19a-l  under  the 
Act,  a  separate  statement  showing  the 
source  of  the  distribution  (net 
investment  income,  net  realized  capital 
gain  or  return  of  capital)  will 
accompany  each  distribution  (or  the 
conformation  of  the  reinvestment  under 
applicant's  dividend  reinvestment 
plan).  In  addition,  a  statement  showing 
the  amount  and  source  of  each  quarterly 
distribution  received  during  the  year 
will  be  disclosed  to  each  shareholder  of 
applicant  who  received  distributions 
during  the  year  (including  shareholders 
who  shares  during  the  year).  Applicant 
expects  to  include  disclosure  describing 
the  amoimt  and  source  of  distributions 
under  the  Distribution  Policy  on  a 
cumulative  basis  for  the  full  fiscal  year 
either  in  (i)  the  statement  showing  the 
amount  and  source  of  the  quarterly 
distribution  paid  in  the  last  quarter  of 
each  fiscal  year,  or  (ii)  in  a  separate 
statement  mailed  to  shareholders 
shortly  after  year-end. 

4.  Another  concern  underlying 
section  19(b)  and  rule  19b-l  is  that 
frequent  capital  gains  distributions 
could  facilitate  improper  fund 
distribution  practices,  including,  in 
particular,  the  practice  of  urging  an 
investor  to  purchase  fund  shares  on  the 
basis  of  an  upcoming  distribution 
("selling  the  dividend")  where  the 
distribution  would  result  in  an 
immediate  corresponding  reduction  in 
net  asset  value  and  would  be,  in  effect, 
a  return  of  the  investor's  capital. 
Applicant  submits  that  this  concern 
does  not  apply  to  closed-end  investment 
companies,  such  as  applicant,  which  do 
not  continuously  distiibute  shares. 

5.  Applicant  states  that  increased 
administrative  costs  also  are  a  concern 
underlying  section  19(b)  and  rule  19b- 
1.  Applicant  asserts,  however,  that  it 
will  continue  to  make  quarterly 
distributions  regardless  of  whether 
capital  gains  are  included  in  any 
particular  distribution. 

6.  Section  6(c)  provides  that  the 
Commission  may  exempt  any  person, 
security,  or  transaction  or  any  class  or 
classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  For  the 
reasons  stated  above,  applicant  believes 


that  the  requested  relief  satisfies  this 
standard. 

Applicant's  Condition 

Applicant  agrees  that  any 
Commission  order  granted  the  requested 
relief  will  terminate  upon  the  effective 
date  of  a  registration  statement  under 
the  Securities  Act  of  1933  for  any  future 
public  offering  by  applicant  of  its  shares 
other  than:  (i)  a  non-transferable  rights 
offering  to  shareholders  of  applicant, 
provided  that  such  offering  does  not 
include  solicitation  by  brokers  or  the 
payment  of  any  commissions  or 
underwriting  fee;  and  (ii)  an  offering  in 
connection  with  a  merger, 
consolidation,  acquisition,  or 
reorganization. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  9&-17385  Filed  6-29-98;  8:45  am) 
BILUNO  CODE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IC-23269;  Fil«  No.  812-11092] 

Variable  Insurance  Products  Fund,  et 
al. 

June  24.  1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 
amended  order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  for  exemptions  from 
Sections  9(a),  13(a),  15(a)  and  15(d)  of 
the  1940  Act,  and  Rules  6e-2(b)(15)  and 
6e-3{T)(b)(15)  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  amended  order  to  permit  shares 
of  the  Variable  Insurance  Products 
Fund,  Variable  Insurance  Products  Fund 
n,  and  Variable  Insurance  Products 
Fund  III  (together,  the  "Funds"),  as  well 
as  shares  of  any  future  funds  for  which 
Fidelity  Management  &  Research 
Company  ("FMR")  or  any  affiliate  of 
FMR  serves  as  the  investment  manager, 
advisor,  principal  underwriter,  or 
sponsor  (Future  Funds")  to  be  issued 
to  and  held  by  qualified  pension  and 
retirement  plans  outside  the  Separate 
account  context  ("QuaUfied  Plans"). 
APPLICANTS:  Variable  Insurance  Products 
Fund  ("VIPF"),  Variable  Insurance 
Products  Fund  II  ("VIPF  II").  and 
Variable  Insurance  Products  Fund  III 
("VIPF  III"). 
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FILING  DATE:  The  application  was  Hied 
on  March  24.  1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  July  20, 1998,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request^ 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
AppUcants.  82  Devonshire  Street,  N7A, 
Boston,  MA  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  B.  Koffler.  Attorney,  or  Mark  C. 
Amorosi,  Branch  Chief,  Division  of 
Investment  Management,  Office  of 
Insurance  Products,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

1 .  Each  of  the  Funds  is  a 
Massachusetts  business  trust  and  is 
registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company.  VIPF  and  VIPF  II 
presently  consist  of  five  portfolios  each, 
and  VIPF  III  currently  consists  of  three 
portfolios.  Additional  portfolios  may  be 
added  in  the  future.  The  Funds 
currently  serve  as  the  underlying 
investment  vehicle  for  separate  accounts 
supporting  variable  annuity  contracts 
and  variable  life  insiuance  poUcies 
issued  by  various  insurance  companies. 

2.  FMR,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as  the 
investment  adviser  for  each  of  the 
Fimds. 

3.  The  Commission  previously 
granted  exemptive  relief  (the  "(Driginal 
Orders")  to  the  extent  necessary  to 
permit  shares  of  the  Funds  and  Futiu« 
Funds  to  be  sold  to  and  held  by  separate 
accounts  of  both  affiliated  and 
unaffiliated  life  insiu^nce  companies  in 
support  of  variable  annuity  contracts, 
scheduled  premium  variable  Ufe 
insurance  contracts  and  flexible 


premium  variable  life  insiu^nce 
contracts  (collectively,  "Variable 
Contracts").  Separate  accounts  owning 
shares  of  the  Funds  and  their  insurance 
company  depositors  are  referred  to 
herein  as  "Participating  Separate 
Accounts"  and  "Participating  Insurance 
Companies,"  respectively. 

4.  The  use  of  a  common  management 
investment  company  as  the  underlying 
investment  medium  for  both  variable 
annuity  and  variable  Ufe  insurance 
separate  accounts  of  a  single  insurance 
company  (or  of  two  or  more  affiliated 
insurance  companies)  is  referred  to  as 
"mixed  funding."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  annuity  and/or  variable  life 
insurance  separate  accounts  of 
unaffiliated  insurance  companies  is 
referred  to  as  "shared  funding." 

5.  The  Original  Orders  do  not 
expressly  address  the  sale  of  shares  of 
the  Funds  or  any  Future  Funds  to 
Qualified  Plans.  Applicants  propose 
that  the  Funds  and  any  Future  Funds  be 
permitted  to  oH^er  and  sell  shares  of  the 
Funds  to  Qualified  Plans. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Conunission  issue  an  amended  order 
pursuant  to  Section  6(c)  of  the  1940  Act, 
exempting  scheduled  premium  variable 
hfe  insurance  separate  accounts  and 
flexible  premium  variable  life  insurance 
separate  accounts  of  Participating 
Insiu'ance  Companies  (and,  to  the  extent 
necessary,  any  principal  underwriter 
and  depositor  of  such  an  account)  and 
the  Applicants  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act,  and 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
(and  any  comparable  rule)  thereunder, 
respectively,  to  the  extent  necessary  to 
permit  shares  of  the  Funds  and  any 
Future  Funds  to  be  sold  to  and  held  by 
Qualified  Plans. 

2.  Section  6(c)  of  the  1940  Act 
provides  in  part  that  the  Commission, 
by  order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  person,  seciuity  or 
transaction,  or  any  class  or  classes  of 
persons,  sectuities  or  transactions  bom 
any  provisions  of  the  1940  Act  or  the 
ndes  or  regulations  thereimder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 


Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  These 
exemptions  are  available,  however,  only 
where  the  management  investment 
company  underlying  the  separate 
account  ("imderlying  fund")  offers  its 
shares  exclusively  to  variable  life 
insurance  separate  accounts  of  the  life 
insurer,  or  of  any  affiliated  life 
insurance  company.  Therefore,  Rule  6e— 
2  does  not  permit  either  mixed  funding 
or  shared  funding  because  the  relief 
granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  an 
underlying  fund  that  also  offers  its 
shares  to  a  variable  annuity  or  a  flexible 
premium  variable  life  insurance 
separate  account  of  the  same  company 
or  of  any  affiliated  life  insxu^nce 
company.  Rule  6e-2(b)(15)  also  does  not 
permit  the  sale  of  shares  of  an 
underlying  fund  to  Qualified  Plans. 

4.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust,  Rule  6e- 
3(T)(b)(15)  also  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  These 
exemptions,  however,  are  available  only 
where  the  separate  account's  underlying 
fund  offers  its  shares  exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  contracts  or 
Hexible  contracts,  or  both;  or  which  also 
offer  their  shares  to  variable  annuity 
separate  accounts  of  the  life  insurer  or 
of  an  affiliated  life  insurance  company. 
Therefore,  Rule  6e-3(T)  permits  mixed 
funding  but  does  not  permit  shared 
funding  and  also  does  not  permit  the 
sale  of  shares  of  an  underlying  fund  to 
Qualified  Plans. 

5.  Applicants  note  that  if  the  Funds 
were  to  sell  their  shares  only  to 
Qualified  Plans,  exemptive  relief  under 
Rule  6e-2  and  Rule  6e-3<T)  would  not 
be  necessary.  The  relief  provided  for 
xmder  Rule  6e-2(b)(15)  and  Rule  6e- 
3(Tl(b)(15)  does  not  relate  to  qualified 
pension  and  retirement  plans  or  to  a 
registered  investment  company's  ability 
to  sell  its  shares  to  such  plans. 

6.  Applicants  state  that  changes  in  the 
federal  tax  law  have  created  the 
opportunity  for  each  Fund  to  increase 
its  asset  base  through  the  sale  of  its 
shares  to  Qualified  Plans.  Section  817(h) 
of  the  Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  imposes  certain 
diversification  standards  on  the  assets 
underlying  variable  Contracts.  Treasiuy 
Regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
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beneficial  interests  in  the  underlying 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  life  insurance  companies. 
Notwithstanding  this,.the  Treasury 
Regulations  also  contain  an  exception  to 
this  requirement  that  permits  trustees  of 
a  Qualified  Plan  to  hold  shares  of  an 
investment  company,  the  shares  of 
which  are  also  held  by  insurance 
company  segregated  asset  accounts, 
without  adversely  affecting  the  status  of 
the  investment  company  as  an 
adequately  diversified  imderlying 
investment  for  Variable  Contracts  issued 
through  such  segregated  asset  accounts 
(Trees.  Reg.  1.817-5(f)(3)(iii)). 

7.  AppUcants  state  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  under  the  1940  Act 
preceded  the  issuance  of  these  Treasury 
Regulations.  Thus,  the  sale  of  shares  of 
the  same  investment  company  to  both 
separate  accounts  and  Qualified  Plans 
was  not  contemplated  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15). 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  circimistances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  TTiese  exemptions  limit  the 
appUcation  of  the  eligibility  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  underlying  portfolio 
Investment  company. 

9.  Applicants  state  that  the  relief 
granted  in  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  from  the  requirements  of 
Section  9  limits,  in  effect,  the  amount  of 
monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensure  compliance  with  Section  9  to 
that  which  is  appropriate  in  Ught  of  the 
policy  and  purposes  of  Section  9. 
Applicants  submit  that  those  Rules 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  to  apply  the 
provisions  of  Section  9(a)  to  many 
individuals  involved  in  an  insurance 
company  complex,  most  of  whom 
typically  v«ll  have  no  involvement  in 
matters  pertaining  to  investment 
companies  funding  the  separate 
accounts. 

10.  Applicants  maintain  that  the  relief 
previously  granted  from  Section  9(a)  in 
the  Original  Orders  will  in  no  way  be 


affected  by  the  proposed  sale  of  shares 
of  the  Fimds  to  Qualified  Plans.  Those 
individuals  who  participate  in  the 
management  or  administration  of  the 
Funds  will  remain  the  same  regardless 
of  which  Qualified  Plans  use  such 
Funds.  AppUcants  maintain  that 
applying  the  requirements  of  Section 
9(a)  because  of  investment  by  Qualified 
Plans  would  not  serve  any  regulatory 
purpose.  Moreover.  Qualified  Plans, 
unlike  separate  accounts,  are  not 
themselves  investment  companies,  and 
therefore  are  not  subject  to  Section  9  of 
the  1940  Act. 

11.  Apphcants  state  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
the  limitations  on  mixed  and  shared 
funding  are  observed.  Rules  6e- 
2(b)(15)(iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  contractowners  with  respect  to  the 
investments  of  an  underlying  fund  or 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insiu^nce  regulatory  authority 
(subject  to  the  provisions  of  paragraphs 
(b)(5)(i)  and  (b)(7)(ii)(A)  of  the  Rules). 
Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard 
contractowners'  voting  instructions  if 
the  contractowners  initiate  any  change 
in  such  company's  investment  poUcies, 
principal  underwriter  or  any  investment 
adviser  (provided  that  disregarding  such 
voting  instructions  is  reasonable  and 
subject  to  the  other  provisions  of 
paragraphs  (b)(5){ii)  and  (b)(7)(ii)(B)  and 
(C)  of  the  Rules). 

12.  Applicants  assert  that  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act,  have  no  requirement  to  pass 
through  the  voting  rights  to  plan 
participants.  Applicable  law  expressly 
reserves  voting  rights  to  certain 
specified  persons.  Under  Section  403(a) 
of  the  Employment  Retirement  Income 
Security  Act  ("ERISA"),  shares  of  a  fund 
sold  to  a  Qualified  Plan  must  be  held  by 
the  trustees  of  the  Qualified  Plan. 
Section  403(a)  also  provides  that  the 
trustee(s)  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  Qualified  Plan  with  two  exceptions: 
(1)  when  the  Qualified  Plan  expressly 
provides  that  the  trustees  are  subject  to 
the  direction  of  a  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  Qualified  Plan  and  not  contrary  to 
ERISA,  and  (2)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 


the  Quahfied  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  above  exceptions  stated  in 
Section  403(a)  applies.  Qualified  Plan 
trustees  have  the  exclusive  authority 
and  responsibility  for  voting  proxies. 
Where  a  named  fudiciary  to  a  QuaUfied 
Plan  appoints  an  investment  manager, 
the  investment  manager  has  the 
responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  Where  a  Qualified  Plan  does 
not  provide  participants  with  the  right 
to  give  voting  instructions.  Applicants 
do  not  see  any  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  variable  contract 
holders  and  Qualified  Plan  investors 
with  respect  to  voting  of  the  respective 
Fund's  shares.  Accordingly,  AppUcants 
state  that,  imUke  the  case  with 
insurance  company  separate  accounts, 
the  issue  of  the  resolution  of  material 
irreconcilable  confUcts  with  respect  to 
voting  is  not  present  with  respect  to 
such  QuaUfied  Plans  since  the  Qualified 
Plans  are  not  entitled  to  pass  through 
voting  privileges. 

13.  Even  if  a  Qualified  Plan  were  to 
hold  a  controlling  interest  in  one  of  the 
Funds,  Applicants  believe  that  such 
control  would  not  disadvantage  other 
investors  in  such  Fxmd  to  any  greater 
extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard.  AppUcants 
submit  that  investment  in  a  Fund  by  a 
Qualified  Plan  will  not  create  any  of  the 
voting  compUcations  occasioned  by 
mixed  funding  or  share  funding.  UnUke 
mixed  or  shared  funding,  QuaUfied  Plan 
investor  voting  rights  cannot  be 
frustrated  by  veto  rights  of  insurers  or 
state  regulators. 

14.  AppUcants  state  that  some  of  the 
Qualified  Plans,  however,  may  provide 
for  the  trustee(s),  an  investment  adviser 
(or  advisers)  or  another  named  fiduciary 
to  exercise  voting  rights  in  accordance 
with  instructions  from  participants. 
Where  a  QuaUfied  Plan  provides 
participants  with  the  right  to  give  voting 
instructions,  AppUcants  see  no  reason 
to  beUeve  that  participants  in  Qualified 
Plans  generally  or  those  in  a  particular 
Qualified  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  QuaUfied  Plans,  would  vote  in  a 
manner  that  would  disadvantage 
Variable  Contract  holders.  Applicants 
maintain  that  the  purchase  of  shares  of 
the  Funds  by  Qualified  Plans  that 
provide  voting  right  does  not  present 
any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 
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15.  Applicants  state  that  they  do  not 
believe  that  the  sale  of  the  shares  of  the 
Funds  to  Qualified  Plans  will  increase 
the  potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  In 
particular,  Applicants  state  that  there  is 
very  little  potential  for  such  conflicts 
beyond  that  which  would  otherwise 
exist  between  variable  annuity  and 
variable  life  insurance  contractowners. 
Applicants  note  that  the  Treasury 
Regulations  specifically  permit  qualified 
pension  or  retirement  plans  and 
separate  accounts  to  invest  in  the  same 
underlying  fund.  For  this  reason. 
Applicants  have  concluded  that  neither 
the  Code,  nor  the  Treasury  Regulations 
or  revenue  rulings  thereunder,  present 
any  inherent  confbcts  of  interest. 

16.  Applicants  not  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  Variable  Contracts 
and  Qualified  Plans  are  taxed,  these 
differences  will  have  no  impact  on  the 
Funds.  When  distributions  are  to  be 
made,  and  a  Separate  Account  or 
Quahfied  Plan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
Separate  Account  and  Qualified  Plan 
will  redeem  shares  of  the  Funds  at  their 
respective  net  asset  value  in  conformity 
with  Rule  22c-l  under  the  1940  Act 
(without  the  imposition  of  any  sales 
charge)  to  provide  proceeds  to  meet 
distribution  needs.  A  Qualified  Plan 
will  make  distributions  in  accordance 
with  the  terms  of  the  Qualified  Plan. 

17.  Applicants  maintain  that  it  is 
possible  to  provide  an  equitable  means 
of  giving  voting  rights  to  Participating 
Separate  Account  contractowners  and  to 
Qualified  Plans.  In  connection  with  any 
meeting  of  shareholders,  the  Funds  will 
inform  each  shareholder,  including  each 
Participating  Insurance  Company  and 
Qualified  Plan,  of  information  necessary 
for  the  meeting,  including  their 
respective  share  of  ownership  in  the 
relevant  Fund.  Each  Participating 
Insurance  Company  will  then  soficit 
voting  instructions  in  accordance  with 
Rules  6e-2  and  6e-3(T).  as  applicable, 
and  its  participation  agreement  with  the 
relevant  Fund.  Shares  held  by  Qualified 
Plans  will  be  voted  in  accordance  with 
applicable  law.  The  voting  rights 
provided  to  Qualified  Plans  with  respect 
to  shares  of  the  Funds  would  be  no 
different  from  the  voting  rights  that  are 
provided  to  Qualified  Plans  with  respect 
to  shares  of  funds  sold  to  the  general 
public. 

18.  Applicants  have  concluded  that 
even  if  there  should  arise  issues  with 
respect  to  a  state  insurance 
commissioner's  veto  powers  over 
investment  objectives  where  the 
interests  of  contractowners  and  the 


interests  of  Qualified  Plans  are  in 
conflict,  the  issues  can  be  almost 
immediately  resolved  since  the  trustees 
of  (or  participants  in)  the  Qualified 
Plans  can,  on  their  own,  redeem  the 
shares  out  of  the  Funds.  Applicants  note 
that  state  insurance  commissioners  have 
been  given  the  veto  power  in 
recognition  of  the  fact  that  insurance 
companies  usually  cannot  simply 
redeem  their  separate  accounts  out  of 
one  fund  and  invest  in  another. 
Generally,  time-consuming,  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers.  Conversely,  the  trustees  of 
Qualified  Plans  or  the  p)articipants  in 
participant-directed  Qualified  Plans  can 
make  the  decision  quickly  and  redeem 
their  interest  in  the  Funds  and  reinvest 
in  another  funding  vehicle  without  the 
same  regulatory  impediments  faced  by 
separate  accounts  or,  as  is  the  case  with 
most  Qualified  Plans,  even  hold  cash 
pending  suitable  investment. 

19.  Applicants  also  state  that  they  do 
not  see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  under 
Qualified  Plans  and  contractowners  of 
Participating  Separate  Accoimts  from 
possible  future  changes  in  the  federal 
tax  laws  than  that  which  already  exist 
between  variable  annuity 
contractowners  and  variable  life 
insurance  contractowners. 

20.  Applicants  state  that  the  sale  of 
shares  of  the  Funds  to  Qualified  Plans 
in  addition  to  separate  accounts  of 
Participating  Insiuance  Companies  will 
result  in  an  increased  amount  of  assets 
available  for  investment  by  the  Funds. 
This  may  benefit  variable 
contractowners  by  promoting  economies 
of  scale,  by  permitting  safety  of 
investments  through  greater 
diversification,  and  by  making  the 
addition  of  new  portfolios  more  feasible. 

21.  Applicants  assert  that,  regardless 
of  the  type  of  shareholder  in  each  Fund, 
FMR  is  or  would  be  contractiially  and 
otherwise  obligated  to  manage  each 
Fund  solely  and  exclusively  in 
accordance  with  that  Fund's  investment 
objectives,  policies  and  restrictions  as 
well  as  any  guidelines  established  by 
the  Board  of  Directors  of  such  Fund  (the 
"Board").  FMR  works  with  a  pool  of 
money  and  (except  in  a  few  instances 
where  this  may  be  required  in  order  to 
comply  with  state  insurance  laws)  does 
not  take  into  account  the  identity  of  the 
shareholders.  Thus,  each  Fund  will  be 
managed  in  the  same  maimer  as  any 
other  mutual  fund.  Applicants  therefore 
see  no  significant  legal  impediment  to 
permitting  the  sale  of  shares  of  the 
Funds  to  QuaUfied  Plans. 


Conditions  for  Relief 

Applicants  consent  to  the  following 
conditions: 

,1.  Any  Qualified  Plan  that  executes  a 
fund  participation  agreement  upon 
becoming  an  owner  of  10%  or  more  of 
the  assets  of  a  portfolio  (or  class  thereof) 
of  a  Fund  (a  "Participant")  shall  report 
any  potential  or  existing  conflicts  to  the 
applicable  Board.  A  Participant  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  If  pass-through  voting  is 
applicable,  this  includes,  but  is  not 
liinited  to,  an  obUgation  by  each 
Particpant  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
the  voting  instructions  of  its 
participants.  The  responsibility  to  report 
such  conflicts  and  information,  and  to 
assist  the  Board  will  be  the  contractual 
obligations  of  the  Participant  under  its 
agreement  governing  participation  in 
the  Fund  and  such  agreement  shall 
provide  that  such  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  participants  in  such 
Qualified  Plan. 

2  Each  Board  will  monitor  its 
respective  Fund  for  the  existence  of  any 
material  irreconcilable  conflict  among 
the  interests  of  the  contractowners  of  all 
the  separate  accounts  investing  in  the 
Fund  and  participants  in  Qualified 
Plans  investing  in  the  Funas.  A  material 
irreconcilable  confLct  may  arise  for  a 
variety  of  reasons,  including:  (a)  an 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling, 
private  letter  ruling,  no-action  or 
interpretive  letter,  or  any  similar  action 
by  insurance,  tax  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  Fund  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  life 
insurance  contractowners;  (0  a  decision 
by  a  Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contractowners;  or  (g)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 
disregard  the  voting  instructions  of  its 
participants. 

3.  If  it  is  determined  by  a  majority  of 
a  Board  of  a  Fund,  or  by  a  majority  of 
its  disinterested  trustees  or  direct  ore, 
that  a  material  irreconcilable  conflict 
exists,  the  relevant  QuaUfied  Plans 
shall,  at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
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by  a  majority  of  the  disinterested 
trustees  or  directors),  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  material  irreconcilable 
conflict.  Such  steps  could  include:  (a) 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  Qualified  Plans  from 
the  Fund  or  any  portfolio  thereof  and 
reinvesting  such  assets  in  a  different 
investment  medium,  which  may  include 
another  portfolio  of  a  Fund;  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account. 

4.  if  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  its  participants' 
voting  instructions,  if  applicable,  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  Qualified  Plan  may  be 
required,  at  the  election  of  the  Fund,  to 
withdraw  its  investment  in  such  Fund, 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
To  the  extent  permitted  by  applicable 
law,  the  responsibility  of  taking 
remedial  action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  bearing  the 
cost  of  such  remedial  action,  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Fund,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of 
participants  in  such  QualiHed  Plans.  For 
purposes  of  this  condition,  a  majority  of 
the  disinterested  members  of  the 
applicable  Board  will  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  relevant  Fund,  or  FMR  be 
required  to  establish  a  new  funding 
medium  for  any  Variable  Contract. 
Further,  no  QualiTied  Plan  shall  be 
required  by  this  condition  to  establish  a 
new  funding  medium  for  any  Qualified 
Plan  if:  (a)  a  majority  of  its  participants 
materially  and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer,  or  (b)  pursuant  to 
governing  Qualified  Plan  documents 
and  applicable  law,  the  Qualified  Plan 
mades  such  decision  without  a  vote  of 
its  participants. 

5.  Any  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
make  known  promptly  and  in  writing  to 
all  Qualified  Plans. 

6.  Each  Qualified  Plan  will  vote  as 
required  by  applicable  law  and 
governing  Qualified  Plan  documents. 

7.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board  and  all 
Board  actions  with  regard  to 
determining  the  existence  of  a  conflict 


of  interest,  notifying  Qualified  Plans  of 
a  conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

8.  Each  Fund  will  disclose  in  its 
prospectus  that:  (a)  shares  of  the  Fund 
may  be  offered  to  insurance  company 
separate  accounts  on  a  mixed  and 
shared  basis  and  to  Qualified  Plans;  (b) 
material  irreconcilable  conflicts  may 
arise  between  the  interests  of  various 
contractowners  participating  in  the 
Fund  and  the  interests  of  Qualified 
Plans  investing  in  the  Fund;  and  (c)  the 
Board  of  such  Fund  will  monitor  events 
in  order  to  identify  the  existence  of  any 
material  conflict  and  determine  what 
action,  if  any,  should  be  taken  in 
response  to  such  material  irreconcilable 
conflict. 

9.  No  less  than  annually,  the 
Participants  shall  submit  to  each  Board 
such  reports,  materials  or  data  as  the 
Board  may  reasonably  request  so  that 
the  Board  may  carry  out  fully  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the  application. 
Such  reports,  materials  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participants  to 
provide  these  reports,  materials  and 
data  shall  be  a  contractual  obligation  of 
all  Participants  under  the  agreements 
governing  their  participation  in  the 
Funds. 

10.  None  of  the  Funds  will  accept  a 
purchase  order  from  a  Qualified  Plan  if 
such  purchase  would  make  the 
Qualified  Plan  shareholder  an  owner  of 
10%  or  more  of  the  assets  of  a  portfolio 
(or  class  thereof)  of  such  Fund  unless 
such  Qualified  Plan  executes  a  fund 
participation  agreement  with  the 
relevant  Fund  that  includes  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Qualified  Plan  will 
execute  a  shareholder  participation 
agreement  containing  an 
acknowledgment  of  this  condition  at  the 
time  of  its  initial  purchase  of  shares  of 
suuch  Fund. 

Conclusion 

For  the  reasons  siimmarized  above, 
AppUcants  asserts  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  98-17386  Filed  6-29-98;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40111);  File  No.  SR-CBOE- 
97-41] 

Selt-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  to  the  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Definition  of  Stop 
Orders 

June  23. 1998. 
I.  Introduction 

On  August  25, 1997,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE 
or  Exchange"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  Rule  6.53  ("Rule"),  governing 
the  definition  of  option  stop  orders,  to 
clarify  that  option  stop  orders  on  the 
CBOE  are  triggered  when  the  option 
contract  reaches  a  specified  price  "on 
the  CBOE  floor."  The  proposed  rule 
change  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
39100  (September  19,  1997),  62  FR 
50644  (September  26,  1997).  No 
comments  were  received  on  the 
proposal. 

On  May  26,  1998,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.'  This  order 
approves  the  proposal  and  approves 


'15U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  letter  from  Stephanie  C.  Mullins.  Attorney, 
CBOE,  to  Mike  Walinskas,  Deputy  Associate 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  26, 1998 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
CBOE  amends  the  filing  by  clarifying  that:  (1)  an 
option  stop  order  is  triggered  by  a  trade,  as  well  as 
by  a  bid  or  offer;  (2)  while  the  options  markets  do 
have  access  to  information  from  other  exchanges, 
they  do  not  have  an  electronic  linkage  that  provides 
for  the  transmission  of  orders  similar  to  the 
Intermakert  Trading  System;  and  (3)  while  the 
CBOE  does  not  explicitly  prohibit  trade-throughs. 
Rule  e.73(a)  requires  a  floor  broker  "to  use  due 
diligence  to  execute  the  order  at  the  best  price  or 
prices  available  to  him  in  accordance  with  the 
rules  "  and  in  some  circumstances,  a  floor  broker 
may  determine  that  he  should  try  to  execute  his 
order  on  another  market. 
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Amendment  No.  1  on  an  accelerated 
basis. 

II.  Description  of  the  Proposal 

The  CBOE  proposes  to  amend  its  Rule 
6.53  ("Rule")  governing  the  definition  of 
stop  orders  to  clarify  that  an  option  stop 
order  on  the  CBOE  is  triggered  when  the 
option  contract  reaches  a  specified  price 
"on  the  CBOE  floor."  * 

Currently,  paragraph  (c)(iii)  of 
Exchange  Rule  6.53  defines  a  stop  order 
as  a  contingency  order  to  buy  or  sell 
when  the  market  for  a  particular  option 
contract  reaches  a  specified  price.  The 
Rule  does  not  specify,  but  has  always 
been  interpreted  by  the  CBOE  to  mean. 
that  the  contingency  to  buy  or  sell  is 
satisfied  when  the  option  contract 
trades  or  is  bid  at  or  above  the  stop  price 
(in  the  case  of  a  buy  order)  or  trades  or 
is  offered  at  or  below  the  stop  price  (in 
the  case  of  a  sell  order)  "on  the  floor  of 
the  CBOE."  *  The  proposed  amendment 
will  make  it  clear,  therefore,  that  a  stop 
order  is  not  activated  when  the  bid  or 
offer  (as  appropriate)  reaches  the  stop 
limit  on  another  options  exchange  or 
when  an  options  transaction  occurs  at 
the  stop  limit  on  another  options 
exchange.  The  CBOE  believes  that  the 
proposed  rule  cheuige  will  clarify  the 
required  treatment  of  option  stop  orders 
under  the  CBOE's  rules. 

III.  Discussion 

After  careful  review  of  the  Exchange's 
proposal,  and  for  the  reasons  discussed 
below,  the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  and.  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.' 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest.® 

The  Commission  believes  that  the 
proposal  is  reasonable  in  that  it  will  not 
adversely  affect  the  depth  and  liquidity 
necessary  to  maintain  fair  and  orderly 
markets  because  the  proposal  represents 
a  codification  of  the  existing  practice  of 


the  CBOE  requiring  that  stop  orders  left 
with  CBOE  members  must  be  effected 
and  executed  based  on  transactions  or 
quotes  that  occur  only  on  the  floor  of 
the  CBOE.^  It  also  serves  to  clarify  the 
responsibility  of  CBOE  members 
regarding  the  handling  of  stop  orders  by 
removing  a  potential  ambiguity 
contained  in  the  existing  Rule. 

The  Commission  notes  that  the  CBOE 
has  retracted  a  statement  made  in  its 
original  filing  that  claimed  CBOE 
options  traders  have  no  way  of  knowing 
whether  a  contract  has  reached  a 
specified  "stop"  in  another  options 
market  place.*  CBOE  now  states  that  it 
recognizes  that  options  markets  do  have 
access  to  trade  and  quote  information 
occurring  on  other  options  exchanges; 
however,  CBOE  maintains  that  the 
absence  of  an  electronic  linkage 
providing  for  the  transmission  of  orders 
to  other  options  exchanges  in  order  to 
access  current  quotes  makes  it 
impracticable  for  CBOE  members  to  rely 
on  such  data. 

The  Commission  disagrees  that  the 
existence  of  an  electronic  order  routing 
linkage  between  options  markets  should 
be  a  requirement  to  "triggering"  option 
stop  orders  based  on  quotes  or 
transactions  occurring  in  another 
options  market.  In  determining  the 
proper  triggering  event(s)  that  apply  to 
option  stoporders,  the  most  important 
factor  to  consider  is  whether  the 
triggering  quotes  or  trades  are  bona  fide 
and  available  on  a  timely  and  reliable 
basis.  However,  it  is  not  necessary  to 
have  an  electronic  order  routing  linkage, 
such  as  the  Intermarket  Trading  System 
("ITS"),  to  ensure  that  quotes  and  trades 
occurring  on  other  options  exchanges 
meet  this  test. 

Notwithstanding  its  disagreement 
with  CBOE  over  the  relevance  of  the 
existence  of  an  intermarket  electronic 
order  routing  system  to  the  present 
proposal,  the  Commission  believes  there 
are  valid  reasons  for  approving  the 
CBOE's  proposal  at  this  time.  The  rule 
proposal  codifies  an  interpretation  of 
CBOE  Rule  6.53  that  has  been  observed 
by  market  participants  for  many  years. 
Indeed,  this  interpretation  is  consistent 


*  See  Amendment  No.  1,  supra  note  3. 
M5U.S.C.  78f(b). 

*  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 


'The  Commission  notes  that  the  American  Stock 
Exchange  ("Amex")  and  the  Pacific  Exchange.  Inc. 
("PCX"),  interpret  their  rules  to  mean  that  a  stop 
order  left  with  a  member  will  be  executed  based  on 
transactions  or  quotes  that  occur  only  on  the  floor 
of  their  own  exchange.  Telephone  conversation 
between  Stuart  Diamond,  Director  of  Rulings, 
Amex,  and  Chester  A.  McPherson.  Staff  Attorney. 
Division.  Commission,  February  3.  1998;  telephone 
conversation  between  Michael  D.  Pierson.  Senior 
Attorney.  Regulatory  Policy,  PCX,  and  James  T. 
McHale,  Special  Counsel.  Division.  Commission,  on 
lune  18.  1998. 

■The  Commission  notes  that  various  available 
proprietary  systems  provide  quotes  and  transactions 
reports  on  a  real  time  basis. 


with  the  practices  of  the  Annex  and 
PCX.9  Ideally,  the  extension  of  national 
market  system  principles  to  the  options 
exchanges  would  include  the  existence 
of  electronic  linkages  ensuring  the 
availability  to  all  market  participants  of 
real-time  quote  and  trade  information 
and  the  ability  of  exchange  markets  to 
access  each  other's  markets  at  the  touch 
of  a  button.  Another  reason  to  approve 
the  present  filing  is  that  while  real-time 
quote  and  trade  information  originating 
from  other  options  markets  is  currently 
available  to  all  market  participants, 
including  CBOE  floor  members,  this 
information  is  not  always  reliable.  Fot 
instance,  during  the  last  several  years, 
the  dissemination  of  options  trade 
information  has  been  subject,  during 
certain  peak  market  volatility  events,  to 
"queuing,"  whereby  quote  and  trade 
data  become  bottlenecked  and  cannot  be 
delivered  on  a  real-time  basis.  Until 
options  quote  and  trade  information 
becomes  more  reliable,  it  is  reasonable 
for  the  options  exchanges  to  limit 
instances  where  members  must 
automatically  trigger  and  execute 
customer  orders  based  on  quote  and 
trade  information  emanating  from  the 
other  options  exchanges. 

Given  that  CBOE's  policy  regarding 
options  stop  orders  ignores  quotes  and 
transactions  occurring  on  other  options 
markets,  it  is  important  to  emphasizes 
that  broker-dealers  representing 
customer  options  orders,  including 
CBOE  floor  brokers,  must  continue  to 
fulfill  their  best  execution  obligations, 
this  includes  monitoring  the  prices 
available  on  all  exchanges  that  trade  the 
particular  option  and  may  require  the 
broker-dealer  to  attempt  execution  on 
the  exchange  with  the  best  available 
price.  Moreover,  the  CBOE,  along  with 
the  other  exchanges,  should  continue  to 
efforts  to  increase  the  reliability  of  the 
dissemination  of  timely  quote  and  trade 
information.  At  some  point  in  future, 
when  such  reliability  increases,  it  may 
be  appropriate  to  activate  stop  orders  or 
other  contingency  orders  based  on  bids, 
offers,  or  executions  occurring  on  other 
options  markets. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Amendment 
clarifies  the  description  of  the  proposed 
rule  change  and  explains  several 
statements  in  the  filing.  For  these 
reasons,  the  Commission  finds  good 
cause  for  approving  Amendment  No.  1 
on  an  accelerated  basis. 


rV.  Solicitat 
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rv.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
the  those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
41,  and  should  be  submitted  by  July  21, 
1998. 

V.  Conclusion 

It  is  Therefore  Ordeted,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-CBOE-97- 
41)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc.  98-17294  Filed  6-29-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40121;  File  Nos.  SR-OTC- 
98-12,  SR-PTC-98-02] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company; 
Participants  Trust  Company;  Notice  of 
a  Proposed  Rule  Change  Relating  to  a 
Proposed  Merger  Between  The 
Depository  Trust  Company  and 
Participants  Trust  Company 

)une24,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
May  29,  1998,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 


Securities  and  Exchange  Commission 
("Commission")  and  on  June  2, 1998, 
Participants  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
June  2. 1998,  Participants  Trust 
Company  ("PTC")  filed  with  the 
Commission  proposed  rule  changes  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC  and  PTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  changes. 

I.  Self-Regulatory  Organizations' 
Statement  of  thS  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  relate  to 
the  arrangements  for  a  proposed  merger 
between  DTC  and  PTC. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  fihng  with  the  Commission, 
DTC  and  PTC  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
DTC  and  PTC  have  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements.^ 

(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  March  1998,  PTC  announced  that 
it  had  decided  to  seek  an  affiliation  with 
DTC.  The  arrangements  for  the  proposed 
merger  provide  the  following.  PTC  will 
merge  with  and  into  DTC,  and  DTC  will 
make  certain  payments  to  PTC's 
shareholders.  For  at  least  two  years  from 
the  effective  date  of  the  merger,  DTC 
will  provide  the  services  currently 
offered  by  PTC  in  a  separate  division  of 
DTC  ("Division").  The  current  rules  and 
procedures  of  PTC  with  respect  to 
depository  services,  the  processing  of 
transactions  in  PTC-eligible  securities, 
and  the  PTC  participants  fund  wrill  be 
incorporated  into  the  rules  and 
procedures  of  DTC  and  will  be  applied 
to  the  business  of  the  Division.  ^  In 


•0  15U.S.C.  78»(b)(2). 

'>  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  788(b)(1). 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC  and  PTC 

'  DTC  and  PTC  have  informed  the  Commission 
that  the  changes  to  DTC's  rules  and  procedures  to 
provide  for  the  Division  and  to  accommodate  the 
application  of  PTC's  current  rules  and  procedures 
to  Division  business  will  be  the  subject  of  a  future 
rule  filing  with  the  Commission. 


addiUon.  DTC  will  offer  PTC 
participants  that  are  not  DTC 
^participants  an  opportunity  to  become 
participants  of  the  Division. 

Under  the  proposed  rule  changes, 
PTC's  users,  most  of  which  are  also  DTC 
participants,  will  continue  to  have 
access  to  the  depository  services  offered 
by  PTC.  DTC  and  PTC  believe  that  the 
proposed  merger  should  assist  in 
eliminating  redundant  facilities  and 
thereby  should  reduce  the  costs  of 
processing  transactions  in  mortgage- 
backed  securities  that  are  ciurently  PTC- 
eligible. 

DTC  and  PTC  believe  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  Section  17A  of 
the  Act*  and  the  rules  and  regulations 
thereunder  because  the  arrangements  for 
the  proposed  merger  should  assure  that 
continued  availability  to  PTC  users  of 
efficient  and  cost-effective  depository 
services  and  thereby  should  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  transactions  in  PTC- 
eligible  securities.  In  addition,  the 
proposed  arrangements  should  provide 
PTC  participants  with  access  to  DTC's 
facilities  and  should  be  implemented 
consistent  with  DTC's  obUgations  to 
safeguard  securities  and  funds  in  its 
custody  and  control  or  for  which  it  is 
responsible. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

DTC  and  PTC  believe  that  the 
proposed  arrangements  will  impose  no 
burden  on  competition.  Securities 
depositories  registered  under  Section 
17A  of  the  Act '  are  utilities  created  to 
serve  members  of  the  securities  industry 
for  the  purpose  of  providing  certain 
services  that  are  ancillary  to  the 
businesses  in  which  industry  members 
compete  with  one  another.  Operating  a 
securities  depository  requires  a 
substantial  and  continuing  investment 
in  infrastructure  including  securities 
vaults,  telecommunications  links  with 
users,  data  centers,  and  disaster 
recovery  facilities  in  order  to  meet  the 
increasing  needs  of  participants  and  to 
respond  to  regulatory  requirements. 

DTC  and  PTC  beUeve  that  the  current 
regulatory  scheme  and  the  particular 
structure  and  nature  of  the  depository 
industry  provide  ample  means  to  insure 
that  the  merger  of  PTC  with  and  into 
DTC  will  achieve  regulatory  objectives. 
Sections  17A  and  19  of  the  Act  *  and  the 
rules  thereunder  provide  the 
Commission  appropriate  and  effective 
regulatory  authority  over  DTC.  DTC  is 


« 15  U.S.C  78<}-l. 
M5U.S.C  78q-l. 
•  15  U.S.C  78q-l  and  78s. 
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owned  by  its  members  who  utilize  its 
services,  and  its  Board  of  Directors  is 
comprised  of  its  members.  DTC  must 
assure  a  fair  representation  of  its 
member  in  the  selection  of  its  directors 
and  administrators.  DTC's  service  fees 
are  reviewed  by  its  board  and  subject  to 
public  notice  and  comment. 

After  the  consummation  of  the 
proposed  arrangements,  securities 
industry  members  will  continue  to  have 
access  to  high  quality,  low  cost 
depository  and  clearing  services 
provided  under  the  mandate  of  the  Act. 
The  overall  cost  to  the  industry  of 
having  such  services  available  will  be 
reduced  and  thereby  should  permit  a 
more  efficient  and  productive  allocation 
of  industry  resources.  Accordingly,  DTC 
and  PTC  believe  that  the  proposed 
transaction  advances  the  objectives  of 
the  national  clearance  and  settlement 
system  without  an  inappropriate  or 
uimecessary  burden  upon  competition. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members.  Participation  or  Others 

Written  comments  on  the  proposal 
from  DTC  participants,  PTC 
participants,  or  others  have  not  been 
solicited  or  received.  However,  the 
proposed  arrangements  have  been 
reviewed  and  approved  by  PTC's  Board 
of  Directors,  which  is  comprised  of 
representatives  of  the  banks  and  broker- 
dealers  that  are  PTC's  stockholders  and 
participants.  In  addition,  DTC  believes 
that  the  proposed  arrangements  are 
consistent  with  recommendations  made 
by  the  Vision  2000  Committee 
("Committee"),  a  committee  of  industry 
representatives  of  the  Boards  of  DTC 
and  the  National  Securities  Clearing 
Corporation.  The  Committee's  report 
dated  September  1994  states  that: 

The  industry  currently  owns  a  number  of 
utilities  that  provide  services  related  to  the 
comparison,  clearing,  settlement  and 
safekeeping  of  U.S.  (and  to  a  lesser  degree, 
international)  securities.  These  utilities 
overlap  in  two  ways.  •  •  *  We  believe  that 
the  industry's  and.  as  important,  the 
investors',  overall  costs  can  be  reduced  and 
safety  and  soundness  can  be  enhanced  by 
eliminating  these  overlaps  where  there  is  no 
clear  advantage  to  having  specialization  or 
competing  development.^ 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  or  PTC  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rules  changes 
should  be  disapproved. 


'  The  Committee's  report  is  attached  as  Exhibit  2 
to  DTC's  filing,  which  is  available  for  review  and 
inspection  in  the  Commission's  public  reference 
room  and  through  DTC 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  tHe  foregoing, 
including  whether  the  proposed  rule 
changes  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  DTC  and  PTC.  All  submissions 
should  refer  to  File  Nos.  SR-DTC-98-12 
and  SR-PTC-98-02  and  should  be 
submitted  by  July  21, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  98-17384  Filed  6-29-98;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Restoration  of  Preferential  Tariff 
Treatment  Under  the  Generalized 
System  of  Preferences  for  Certain 
Articles  From  Thailand 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 


SUMMARY:  Preferential  tariff  treatment 
under  the  generalized  System  of 
Preferences  (GSP)  is  restored  to  four 
articles  from  Thailand,  effective  with 
respect  to  articles  entered,  or  withdrawn 
from  warehouse,  on  or  after  the  15th  day 
after  the  date  of  publication  of  this 
notice. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Sean  Murphy.  Director  for  ASEAN 
Affairs.  Office  of  the  U.S.  Trade 
Representative,  (202)  395-6813. 


•  17  CFR  200.30-3(a)(12). 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  503(c)(2)  of  the  Trade  Act  of 
1974,  as  amended,  19  U.S.C.  2463(c)(2)), 
beneficiary  developing  countries  are 
subject  to  competitive  need  limitations 
on  the  preferential  tariff  treatment 
afforded  under  the  GSP.  Proclamation 
6813  of  July  28.  1995  (60  FR  39095).  in 
relevant  part,  proclaimed  the  waiver  of 
competitive  need  limitations  and  the 
restoration  of  GSP  preferential  tariff 
treatment  with  respect  to  four  articles 
from  Thailand,  with  an  effective  date  to 
be  announced  by  the  United  States 
Trade  Representative  by  publication  of 
a  notice  in  the  Federal  Register.  These 
four  articles  are  in  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS") 
subheadings  6702.90.65  (certain 
artificial  flowers,  foliage,  fruit  and  parts 
thereof);  7113.11.20  (certain  articles  of 
silver  jewelry  and  parts  thereof,  valued 
at  not  over  $18  per  dozen);  7113.19.50 
(certain  other  articles  of  jewelry  and 
parts  thereof);  and  9403.60.80  (certain 
wooden  furniture). 

Pursuant  to  authority  vested  in  the 
United  States  Trade  Representative  by 
the  laws  of  the  United  States,  including 
but  not  limited  to  sections  503  and  604 
of  the  Trade  Act  and  Proclamation  6813 
of  July  28. 1995,  and  in  order  to  restore 
GSP  preferential  tariff  treatment  to 
articles  from  Thailand  in  HTS 
subheadings  6702.90.65,  7113.11.20, 
7113.19.50,  and  9403.60.80,  the  HTS  is 
modified  as  specified  in  the  Armex  to 
this  notice,  effective  with  respect  to 
articles  entered,  or  withdrawn  from 
warehouse,  on  or  after  the  15th  day  after 
publication  of  this  notice. 
Susan  Esserman, 
Acting  United  States  Trade  Representative. 

Annex 

Section  A.  General  note  4(d)  to  the 
Harmonized  Tariff  Schedule  of  the  United 
States  ("HTS")  is  modified  by: 

(1)  Deleting  "6702.90.65  Thailand"  and 
"7113.11.20  Thailand";  and 

(2)  Deleting  "Thailand"  set  out  opposite 
subheading  7113.19.50  and  opposite 
subheading  9403.60.80. 

Section  B.  For  HTS  subheadings 
6702.90.65  and  7113.11.20,  the  Rates  of  Ehity 
1-Special  subcolumn  is  modified  by  deleting 
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iresentative. 


the  symbol  "A*"  and  inserting  an  "A"  in  lieu 
thereof. 

[FR  Doc.  98-17388  Filed  6-25-98;  3:23  pm| 

WLUNO  CODE  3190-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[DocKet  No.  301-116] 

Termination  of  Action:  Protection  of 
Intellectual  Property  Rights  by  the 
Government  of  Honduras 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  termination  of  action 

and  monitoring  and  request  for  public 

comments. 

summary:  On  March  16, 1998,  the  USTR 
determined  that  the  failure  by  the 
Government  of  Honduras  to  provide 
adequate  and  effective  protection  of 
intellectual  property  rights  was 
unreasonable  and  burdened  or  restricted 
United  States  commerce  and  that  the 
appropriate  action  was  to  suspend 
preferential  treatment  accorded  under 
the  Generalized  System  of  Preferences 
(GSP)  and  Caribbean  Basin  Initiative 
(CBI)  programs  to  certain  products  of 
Honduras,  including  certain  cucumbers, 
watermelons,  and  cigars.  In  view  of  the 
Government  of  Honduras'  measures  to 
combat  piracy  and  to  protect  intellectual 
property  rights  of  the  United  States,  the 
USTR  has  terminated  that  action  taken 
under  Section  301(b)  of  the  Trade  Act  of 
1974  ("Trade  Act").  USTR  will  monitor 
Honduras'  compliance  in  protecting  the 
intellectual  property  rights  of  the  United 
States  pursuant  to  Section  306  of  the 
Trade  Act. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bamicle,  Office  of  the  Western 
Hemisphere,  (202)  396-5190  or  William 
Busis,  Office  of  the  General  Counsel, 
(202)  395-3150,  Office  of  the  United 
States  Trade  Representatives. 
SUPPLEMENTARY  INFORMATION:  In  1992, 
the  Motion  Picture  Association  filed  a 
petition  under  the  Generalized  System 
of  Preferences  program  asking  that  tariff 
preference  benefits  to  Honduras  under 
the  GSP  and  CBI  programs  be 
withdrawn  due  to  widespread,  blatant 
copyright  piracy.  In  May  1997,  the 
Trade  Policy  Staff  Committee  (TPSC) 
recommended  that  GSP  and  CBI  benefits 
be  suspended  unless  the  Government  of 
Honduras  improved  its  intellectual 
property  rights  enforcement  within  four 
months.  On  October  31,  1997,  in  order 
to  implement  the  TPSC 


recommendation,  the  USTR  initiated  an 
investigation  under  Section  302(b)  of 
the  Trade  Act  (19  U.S.C.  2412(b))  with 
respect  to  certain  acts  and  policies  of 
the  Government  of  Honduras 
concerning  its  protection  of  intellectual 
property  rights,  including  the  failure  to 
provide  adequate  and  effective 
copyright  protection  and  enforcement  of 
rights  of  copyright' owmers,  resuhing  in, 
for  example,  the  wise-spread 
unauthorized  broadcasting  in  Honduras 
of  pirated  videos  and  the  rebroadcasting 
of  U.S.  satellite-carried  television 
programming.  See  62  FR  60299  of 
November  7,  1997.  The  USTR  proposed 
to  determine  that  the  practices  under 
investigation  were  actionable  under 
Section  301  of  the  Trade  Act  and  that 
the  appropriate  response  would  be  a 
partial  suspension  of  tariff  preferences 
for  certain  Honduran  imports. 

After  the  initiation  of  the 
investigation,  the  United  States 
consulted  repeatedly  with  the 
Government  of  Honduras  regarding  the 
matters  under  investigation.  However, 
while  the  Honduran  government 
established  a  television  regulatory 
authority  and  initiated  criminal  actions 
against  two  stations  engaged  in 
broadcast  piracy,  blatant  broadcast 
piracy  continued  and  U.S.  copyright- 
based  industries  continued  to  suffer 
harm.  On  March  16, 1998,  the  USTR 
determined  pursuant  to  sections 
301(b)(1)  and  304(a)(l)(A){ii)  of  the 
Trade  Act  that  the  Government  of 
Honduras  failed  to  provide  adequate 
and  effective  protection  of  intellectual 
property  rights  and  the  acts,  policies  or 
practices  of  Honduras  under 
investigation  were  unreasonable  and 
burdened  or  restricted  U.S.  commerce. 
The  USTR  further  determined  pursuant 
to  sections  304(a)(1)(B),  301(b)(2).  and 
301(c)(1)(C)  of  the  Trade  Act  that  the 
appropriate  and  feasible  action  was  to 
suspend  the  duty-free  GSP  and  CBI 
treatment  accorded  to  certain  products 
of  Honduras,  including  certain 
cucumbers,  watermelons,  and  cigars. 
See  63  FR  16608  of  April  3,  1998. 

Following  the  USTR  determinations 
as  to  the  actionability  and  specific 
action  to  be  taken,  the  Government  of 
Honduras  has  taken  a  number  of  steps 
to  stop  broadcast  piracy.  It  temporarily 
shut  dowm  two  television  stations  and 
imposed  and  collected  fines  from  the 
stations  in  an  effort  to  provide  adequate 
copyright  protection.  The  Government 
of  Honduras  has  also  made  a  written 
promise  to  impose  higher  fines  and  to 
temporarily  shut  down  the  television 
stations  again  for  a  longer  period  if 
piracy  resumes.  Section  307(a)(1)(C)  of 
the  Trade  Act  authorizes  the  USTR  to 
terminate  any  action,  subject  to  the 


specific  direction,  if  any,  of  the 
President,  if  such  action  is  being  taken 
under  Section  301(b)  and  is  no  longer 
appropriate.  In  light  of  the  foregoing,  the 
USTR  has  determined  that  the  existing 
Section  301(b)  action  should  be 
terminated  and,  as  specified  in  the 
annex  to  this  notice,  the  suspended  GSP 
and  CBI  benefits  should  be  restored. 
Restoration  of  benefits  will  be  effective 
with  regard  to  articles  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice.  The  USTR 
has  also  decided  to  terminate  the  GSP 
review  initiated  in  1993. 

Section  604  of  the  Trade  Act,  as 
amended  (19  U.S.C.  2463),  authorizes 
the  President  to  modify  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  to  reflect  laws,  and  actions 
thereunder,  affecting  the  treatment  of 
imports.  In  Proclamation  6969  of  Jan. 
27,  1997  (62  FR  4415  of  Jan.  29. 1997), 
the  President  delegated  to  USTR  the 
authority  under  Section  604  to  embody 
rectifications,  technical  or  conforming 
changes,  or  similar  modifications  in  the 
HTS. 

The  notice  that  suspended  GSP  and 
CBI  benefits  for  certain  imports  from 
Honduras  renumbered  HTS  general  note 
7(d)(iv) — which  embodied  in  the  HTS 
Section  213(d)  of  the  CBERA.  as 
amended  (19  U.S.C.  2703(d))— as  HTS 
general  note  7(g).  See  63  FR  16608  of 
April  3. 1998.  Pursuant  to  the  authority 
delegated  by  the  President  to  USTR  in 
Proclamation  6969,  the  annex  to  this 
notice  makes  a  technical  correction  to 
HTS  general  note  7(g)  in  order  to  make 
the  provision  a  complete  sentence. 

Prior  to  terminating  this  301  action, 
the  USTR  consulted  with  the  domestic 
industry  concerned  regarding  the 
modification  and  termination  of  the 
existing  action.  An  opportunity  for 
public  comment  prior  to  this  action  was 
not  possible  in  view  of  the  need  for 
expeditious  action.  Immediate 
termination  of  the  Section  301  action 
was  required  to  ensure  full  and  prompt 
implementation  of  measures  taken  by 
the  Government  of  Honduras  to  prevent 
resumption  of  piracy. 

Interested  members  of  the  public  are 
now  invited  to  submit  comments  to 
USTR  regarding  this  action.  USTR  will 
review  these  comments  upon  receipt. 

Public  Comments 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  must  be  filed  on  or  before  noon  on 
July  31,  1998.  Comments  must  be  in 
English  and  provided  in  twenty  copies 
to:  Sybia  Harrison,  Staff  Assistant  to  the 
Section  301  Committee,  Room  223, 
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Office  of  the  U.S.  Trade  Representative, 
600  17th  Street,  NW,  Washington,  DC 
20508. 

Comments  will  be  placed  in  a  file 
(Docket  301-116)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 

information  exempt  from  pubUc    

inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDE^4TIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  sununary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  Copies  of  the  public  version 
of  the  petition  and  other  relevant 
documents  are  available  for  public 
inspection  in  the  USTR  Reading  Room. 
An  appointment  to  review  the  docket 
(Docket  No.  301-116)  may  be  made  by 
calling  Brenda  Webb  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and 
1:00  p.m.  to  4:00  p.m.,  Monday  through 
Friday,  and  is  located  in  Room  101. 
Susan  G.  Essennan, 
Acting  United  States  Trade  Representative. 

Annex 

The  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTS")  is  modified 
as  set  forth  below  with  respect  to 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  effective  specified  for  the 
enumerated  actions: 

1.  With  respect  to  articles  both:  (i) 
imported  on  or  after  January  1, 1976, 
and  (ii)  entered,  or  withdrawn  from 
warehouse  for  consumption,  or  on  after 
June  30, 1998: 

(a).  General  note  4(d)  of  the  HTS  is 
modified  by  deleting  the  following 
subheadings  and  the  country  set  out 
opposite  them:  0707.020  Honduras; 
0707.00  Honduras;  0807.11.30 
Honduras. 

(b).  For  the  following  subheadings, 
the  Rates  of  Duty  1 — Special  subcolumn 
is  modified  by  deleting  the  symbol  "A*" 
and  inserting  an  "A"  in  Ueu  thereof: 
0707.20;  0707.00;  0807.11.30. 

2.  With  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for 
consimiption,  on  or  after  Jime  30, 1998. 

(a).  General  note  7(d)  of  the  HTS  is 
modified  by: 

(i).  in  subdivision  (ii)  deleting  "of  the 
CBERA;"  and  inserting  "of  the  CBERA; 
or"  in  lieu  thereof; 

(ii)  in  subdivision  (iii)  deleting 
"provided  for  in  this  note;  or"  and 


m 


inserting  "provided  for  in  this  note, 
lieu  thereof;  and 

(iii).  deleting  subdivision  (iv). 

(b).  For  the  following  subheadings, 
the  Rates  of  Duty  1 — Special  subcolumn 
is  modified  by  deleting  the  symbol  "E*" 
and  inserting  an  "E"  in  lieu  thereof: 
0707.00.20;  0707.00.40;  0807.11.30; 
2402.10.60. 

3.  With  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  April  20, 
1998,  general  note  7  to  the  HTS  is 
modified  by  deleting  subdivision  7(g3 
and  inserting  the  following  new 
subdivision  7(g)  in  lieu  thereof: 

"(g)  The  duty-free  treatment  provided 
under  the  CBERA  shall  not  apply  to  any 
agricultural  product  of  chapters  2 
through  52,  inclusive,  that  is  subject  to 
a  tariff-rate  quota,  if  entered  in  a 
quantity  in  excess  of  the  in-quota 
quantity  for  such  produce." 

(PR  Doc.  9»-17485  Filed  6-26-98;  12:56  pm] 

BILUNG  COOE  3190-41-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-96-1437] 

Privacy  Act  of;  Notice  to  Amend 
Systems  of  Records 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Proposed  amendments  to 
numerous  Privacy  Act  systems  of 
records. 

SUMMARY:  As  part  of  the  biermial  review 
of  systems  of  records  required  by  the 
Privacy  Act,  DOT  discovered  outdated 
room  nimibers  for  some  records  system 
notices  and  the  failure  to  identify  a 
second  repository  of  records  in  one 
system.  This  notice  proposes  to  make 
the  appropriate  changes. 
EFFECTtVE  DATE:  August  10, 1998. 
ADDRESSES:  Interested  individuals  may 
conunent  on  this  pubUcation  by  writing 
to  Robert  I.  Ross,  C-10,  U.S.  Department 
of  Transportation,  Office  of  the  General 
Counsel,  400  7th  Street.  SW., 
Washington,  DC  20590;  telephone:  202- 
366-9156;  fax:  202-366-9170;  e-mail: 
bob.ross@ost.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  or  comments  concerning  this 
proposed  altered  system  should  be 
directed  to  Robert  I.  Ross,  Office  of  the 
General  Coimsel,  C-10,  US  Department 
of  Transportation,  Washington,  DC 
20590;  telephone:  202-366-9156;  fax: 
202-366-9170;  e-mail: 
bob.ross@ost.dot.gov.  If  no  comments 
are  received,  the  proposed  change  will 
become  effective  on  the  above- 


mentioned  date.  If  comments  are 
received,  the  comments  will  be 
considered  and  where  adopted,  the 
docximent  will  be  republished  with  the 
change. 

SUPPLEMENTARY  INFORMATION:  DOT 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  above  mentioned  address.  The 
specific  change  to  each  record  system 
being  amended  is  highlighted  in  italics 
below  in  the  notice,  as  amended,  which 
is  being  pubUshed  in  its  entirety.  None 
of  the  proposed  amendments  is  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act,  as  amended,  which 
requires  the  submission  of  a  new  or 
altered  systems  report. 

DOT/OST  0O3 

SYSTEM  NAME: 

Allegations  of  Infringement  of  United 
States  Patents. 

SECURmr  CLASSIFICATION: 

Unclassified 

SYSTEM  location: 

Office  of  the  Secretary  of 
Transportation,  Office  of  the  General 
Counsel,  400  7th  Street,  SW.,  Room 
10102,  Washington,  IX,  20590. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  believe  that  an 
agency  of  the  Department  of 
Transportation  is  infringing  a  United 
States  patent  owned  by  the  individual. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  correspondence  alleging 
that  agencies  of  the  Department  of 
Transportation  have  infringed,  or  are 
infringing.  United  States  patents  owned 
by  the  originator  of  the  correspondence. 
Copies  of  replies  by  the  Department 
Patent  Counsel  to  the  originator  of  the 
allegation.  Copies  of  correspondence 
forwarding  the  allegation  to  the 
particular  Department  agency  accused 
for  their  conmient;  their  replies  to 
Patent  Counsel.  Copies  of 
correspondence  between  the 
Department  of  Transportation  and  the 
Department  of  Justice  concerning  the 
allegations. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
49  CFR  1.57 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
document  allegations  that  agencies  of 
the  Department  of  Transportation  have 
infringed,  or  are  infringing,  United 
States  patents. 
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ROOriNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Used  as  a  record  of  allegations  and 
Patent  Counsel's  actions  thereon. 

SEE  PREFATORY  STATEMENT  OF  GENERAL 
ROUTINE  USES. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

File  folders  stored  in  file  cabinets. 

RETBIEVABILrrY: 

Indexed  individually  by  name  in 
alphabetical  sequence. 

SAFEGUARDS: 

Records  are  disclosed  only  to 
individuals  with  established  legal 
interest  or  legal  "need  to  know." 

RETENTION  AND  DISPOSAL: 

Transfer  to  Federal  Records  Center 
two  years  after  close  of  file;  destroy  25 
years  after  close  of  file. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mailing  address:  Patent  Counsel,  C- 
15,  U.S.  Department  of  Transportation, 
Washington.  EX:  20590. 

Office  Location:  400  7th  Street,  SW., 
Room  10102. 

NOTIFICATION  PROCEDURE: 

Apply  to  System  Manager. 

RECORD  ACCESS  PROCEDURES: 
Apply  to  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 
Apply  to  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Patent  owners. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
DOT/OST  004 
SYSTEM  NAME: 

Board  for  Correction  of  Military 
Records  (BCMR). 

SYSTEM  LOCATION: 

Department  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST),  Office  of 
the  General  Counsel,  400  7th  Street, 
SW.,  Room  4100,  Washington,  DC 
20590. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  requesting  the 
Board  for  Correction  of  Military  Records 
to  correct  their  military  records. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  actions  of  the  General 
Counsel  acting  under  delegated 


authority  approving  or  disapproving 
BCMR  cases. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Used  as  a  record  of  the  General 
Counsel's  action  in  individual  BCMR 
cases. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  stored  in  file  cabinets 
(Conserv-a-File). 

RETRIEVABILfTY: 

Indexed  individually  by  name  in 
alphabetical  sequence. 

SAFEGUARDS: 

Files  are  kept  in  the  office  of  the 
Assistant  General  Counsel.  Requests  are 
referred  to  the  Executive  Secretary, 
BCMR. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely  for  precedential 
purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mail  Address:  Assistant  General 
Counsel  for  Environmental,  Civil  Rights 
and  General  Law,  C-10,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590. 
Office  Location:  400  7th  Street,  SW.,  Room 
10102. 

NOTIFICATION  PROCEDURE: 

Contact  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Contact  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 
Same  as  "Record  Access  Procedixre." 

RECORD  SOURCE  CATEGORIES: 

Official  agency  records;  hearings, 
dociunentary  material  fi-om  outside  the 
agency. 

DOT/OST  006 

SYSTEM  name: 

Confidential  Statement  of 
Employment  and  Financial  Interests. 

SYSTEM  location: 

Department  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST),  Office  of 
the  General  Coimsel,  400  7th  Street, 
SW.,  Room  10102,  Washington  DC 
20590. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of 
Transportation  in  supervisory  or  other 


positions  where  a  conflict  of  interest  or 
the  appearance  of  a  conflict  of  interest 
might  occtu".  Also  included  in  this 
category  are  Consultants  and  Experts  of 
the  Department  of  Transportation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  on  employment  and 
financial  interests  and  debts. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  to  be  furnished  is 
required  by  Executive  Order  11222  and 
the  regulations  of  the  Office  of 
Personnel  Management  (OPM)  issued 
thereunder  and  may  not  be  disclosed 
except  as  the  OPM  or  the  agency  head 
may  determine.  The  purp>ose  of  the  use 
of  this  information  is  to  avoid  a  conflict 
of  interest  or  the  appearance  of  a 
conflict  of  interest  in  DOT  employees. 

Prefatory  Statement  of  General 
Routine  Uses  1 ,  4  and  6  apply. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  t 

Accordion-type  file  folder. 

RETRIEVABILfTY: 

Indexed  individually  by  name  in 
alphabetical  sequence. 

SAFEGUARDS: 

Records  are  stored  in  safe. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  6  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mail  Address:  Deputy  General 
Counsel,  C-2,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Office  Location:  400  7th  Street,  SW., 
Room  10428. 

NOTIFICATION  PROCEDURE: 

Inquiries  may  be  addressed  to  the 
Deputy  General  Counsel  either  in 
person  or  in  writing.  If  written  the 
individual  must  provide  a  notarized 
signatiu^. 

RECORD  ACCESS  PROCEDURES: 

Access  to  records  requires  the 
individual  to  contact  in  person  or  write 
the  Deputy  General  Counsel. 

CONTESTING  RECORD  PROCEDURES: 

Contest  of  a  record  is  also  through  the 
Deputy  General  Counsel. 

RECORD  SOURCE  CATEGORIES: 

Statements  of  employment  and 
financial  interests,  creditors,  interests  in 
real  property  are  submitted  by 
employees  and  consultants  of  the 
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Department  of  Transportation.  Initial 
requests  for  submission  of  statements 
are  through  the  Office  of  Personnel  and 
Training. 

DOT/OST  012 

SYSTEM  NAME: 

Files  Relating  to  Personnel  Hearings. 

SYSTEM  location: 

Dep€«tment  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST).  Office  of 
the  General  Counsel.  400  7th  Street, 
SW.,  Room  10102,  Washington,  DC 
20590. 

CATEOOBIES  OF  INOIWHiALS  COVERED  BY  THE 

SYSTEM: 

Certain  employees  of  the  Office  of  the 
Secretary  who  have  availed  themselves 
of  the  opportunity  for  a  hearing  in 
certain  personnel  matters. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

A  record  of  the  legal  services 
performed  and  reference  material  for 
future  cases. 

ROtmNE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  t<a.UO«NO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Used  by  agency  management  in  the 
preparation  and  conduct  of 
administrative  hearings. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

POtlOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
WSPOS4NG  Of  RECORDS  W  THE  SYSTEM: 

STORAGE: 

File  folders  stored  in  file  cabinets 
(Conserv-a-File). 

retrievabhjty: 

Indexed  individually  by  name  in 
alphabetical  sequence. 

SAfEGUARDS: 

Files  are  kept  in  the  office  of  the 
Assistant  General  Counsel. 

RETENTION  AND  DISPOSAL: 

Retire  in  3  years;  destroy  in  6  years. 

SYSTEM  P*ANAGER(S)  AND  ADDRESS: 

Mail  Address:  Assistant  General 
Coimsel  for  Environmental.  Civil  Rights 
and  General  Law,  C-10,  U.S. 
Department  of  Transportation, 
Washington,  D.C.  20590. 

Office  Location:  400  7th  Street,  SW., 
Room  10102. 

NOTIFICATION  PROCEDURE: 

Apply  to  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Apply  to  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedure." 


RECORD  SOURCE  CATEGORIES: 

Official  agency  records;  hearings; 
doc\imentary  material  from  outside  the 
agency. 

DOT/OST  019 

SYSTEM  NAME: 

Individual  Personal  Interests  in 
Intellectual  Property. 

SYSTEM  location: 

Department  of  Transportation  pOT), 
Office  of  the  Secretary  (OST),  Office  of 
the  General  Coimsel,  400  7th  Street, 
SW.,  Room  10102,  Washington,  DC 
20590. 

categories  of  individuals  covered  by  the 
system: 

Inventors  employed  by  or  having 
contractual  relationships  with  the 
Department  of  Transportation  and  other 
Government  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Invention  disclosures.  Government 
Patents  Branch  cases,  patent 
applications,  issued  patents,  and  Ucense 
agreement  files. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Used  by  Patent  Counsel  and  his  staff 
as  a  record  of  determination  of  rights  in 
inventions,  determination  of  novelty 
and  patentabihty,  determination  of 
patent  coverage,  and  allocation  of  rights 
in  issued  patents. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

POLICES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders  stored  in  file  cabinets. 

retrevability: 

Indexed  individually  by  name  in 
alphabetical  sequence. 

SAfEGUARDS: 

Records  are  disclosed  only  to 
individuals  who  have  legal  interest  in 
the  records  or  legal  "need  to  know." 

RETENTION  AND  DISPOSAL: 

Transfer  to  Federal  Records  Center 
two  years  after  close  of  file;  destroy  25 
years  after  close  of  file. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Mail  Address:  Patent  Counsel,  C-15, 

U.S.  Department  of  Tnmsportation, 

Washington,  D.C.  20590 
Office  Location:  400  7th  Street,  SW.. 

Room  10102. 

NOTIFICATION  PROCEDURE: 

Apply  to  System  Manager. 


RECORD  ACCESS  PROCEDURES: 

Apply  to  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures" 

RECORD  SOURCE  CATEGORIES: 

Individual  inventors,  technical 
evaluators,  and  United  States  Patent  and 
Trademark  Office. 

DOT/OST  037 

SYSTEM  NAME: 

Records  of  Confirmation  Proceeding 
Requirements  for  Proposed  Executive 
Appointments  to  the  Department  of 
Transportation. 

SYSTEM  LOCATION: 

Department  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST),  Office  of 
the  Assistant  General  Counsel  for 
Environmental,  Civil  Rights  and  General 
Law,  400  7th  Street.  SW.,  Room  10102, 
Washington.  DC  20590. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  nominated  for  top 
executive  positions  of  the  Department  of 
Transportation. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Financial  data  and  biographical  data. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Data  submitted  to  the  General  Counsel 
as  reviewing  official  by  subject 
individual  for  use  by  the  Senate 
Commerce  Committee  to  determine  if 
there  would  be  a  conflict  of  interest,  or 
the  appearance  of  a  conflict  of  interest; 
in  subject's  appointment  to  the 
Department  of  Transportation. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Legal  sized  documents  located  in 
locked  safe. 

retrievabiuty: 
Individual  names  filed  alphabetically. 

SAfEGUARDS: 

Physical  security  consists  of  filing 
records  in  safe;  data  released  to  Senate 
Conmierce  Committee  and  authorized 
officials  only  of  the  Department. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  6  years  then 
destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Mail  Address:  Deputy  General 
Counsel,  C-2,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


UMI 


Federal  Register /Vol.  63,  No.  125 /Tuesday,  June  30,  1998 /Notices 


35637 


Office  Location:  400  7th  Street.  SW., 
Room  10428. 

NOTIFICATION  PflOCEDURE: 

Inquiries  may  be  addressed  to  the 
Deputy  General  Counsel  at  the  address 
above,  either  in  person  or  in  writing.  If 
written  the  individual  must  provide  a 
notarized  signature. 

RECORD  ACCESS  PROCEDURES: 

Access  to  records  requires  the 
individual  to  contact  in  person  or  write 
the  Deputy  General  Counsel. 

CONTESTINQ  RECORD  PROCEDURES: 

Contest  of  a  record  is  also  through  the 
Deputy  General  Counsel. 

RECORD  SOURCE  CATEGORIES: 

Documents  are  provided  by  subject 
individual. 

DOT/OST046 
SYSTEM  NAME: 

Unsolicited  Contract  or  Research  and 
E)evelopment  Proposals  Embodying 
Claims  of  Proprietary  Rights. 

SYSTEM  LOCATION: 

Department  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST),  Office  of 
the  General  Counsel,  400  7th  Street, 
SW.,  Room  10102.  Washington.  DC 
20590. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  believe  they  have 
original  and  innovative  ideas  in  the 
field  of  transportation. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Copies  of  descriptions  of  proposed 
innovations  or  inventions  and  methods 
of  carrying  out  the  proposal.  Evaluations 
by  Patent  Counsel  of  the  adequacy  and 
propriety  of  restrictive  markings  on  the 
proposals  and  correspondence  of  the 
Patent  Counsel  pertaining  thereto. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Used  as  a  record  of  Patent  Counsel's 
action  in  individual  unsolicited 
proposal  cases. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  stored  in  file  cabinets 
(Conserv-a-File). 

retrievabkjty: 

Indexed  individually  by  name  and 
subject  in  alphabetical  sequence. 


SAFEGUARDS: 

Records  are  disclosed  only  in 
accordance  with  the  terms  of  restrictive 
markings  agreed  upon  between 
submitter  and  DOT. 

retention  and  disposal: 

Transfer  to  storage  when  three  years 
old;  Destroy  after  six  years. 

system  manaqer(8)  and  address: 
Mail  Address:  Patent  Counsel,  G-15, 

U.S.  Department  of  Transportation, 

Washington,  D.C.  20590. 
Office  Location:  400  7th  Street,  SW., 

Room  10102. 

NOrmCATION  PROCEDURE: 
Apply  to  System  Manager. 

RECORD  ACCESS  PROCEDURES: 
Apply  to  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedure." 

RECORD  SOURCE  CATEGORIES: 

Forwarded  by  individual  or  by  the 
DOT  office  to  whom  unsolicited 
proposal  was  addressed. 

DOT/OST  056 

SYSTEM  NAME: 

Garnishment  Files. 

SYSTEM  LOCATION: 

(1)  E)epartment  of  Transportation 
(DOT),  Office  of  the  Secretary  (OST), 
Office  of  the  General  Counsel,  Office  of 
the  Assistant  General  Counsel  for 
Environmental,  Civil  Rights  and  General 
Law,  400  7th  Street,  SW.,  Room  10102, 
Washington,  DC  20590. 

(2)  Department  of  Transportation, 
Federal  Aviation  Administration, 
Southern  Region,  Financial  Services 
Division,  1701  Columbia  Avenue, 
College  Park,  GA  30337  (mailing 
address:  Box  20636.  Atlanta,  GA  30320). 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of 
Transportation,  including  members  of 
the  Coast  Guard,  whose  pay  is  sought  to 
be  attached  under  section  459  of  the 
Social  Security  Act,  42  U.S.C.  659. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  court  orders,  and 
copies  thereof,  concerning  attachment  of 
employees'  pay. 

ROUTME  USES  Of  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Used  as  record  of  garnishments  and 
Garnishment  Attorney's  action  thereon. 

See  Prefatory  Statement  of  General 
Routine  Uses. 


POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  stored  in  the  Garnishment 
Attorney's  office. 

retrievabuty: 

Indexed  individually  by  name  in 
alphabetical  order. 

safeguards: 

Records  are  disclosed  only  to 
individuals  with  established  legal 
interest  or  legal  "need  to  know." 

RETENTION  AND  DISPOSAL: 

Retained  for  as  long  as  the  attachment 
of  pay  continues  and  thereafter  as 
needed  for  precedential  value. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mail  Address;  Garnishment  Attorney, 
C-10,  U.S.  Department  of 
Transportation,  Washington,  EXZ  20590. 

Office  Location:  400  7th  Street.  SW., 
Room  10102. 

NOTIFICATION  PROCEDURE: 

Apply  to  System  Manager. 

RECORD  ACCESS  PROCEDURES: 
Apply  to  System  Manager. 

CONTESTINQ  RECORD  PROCEDURES: 

Apply  to  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Data  are  obtained  from  state  courts 
and  agencies,  private  attorneys,  present 
and  former  spouses  of  employees,  and 
federal  pay  records. 

DOT/OST  059 

SYSTEM  NAME: 

Files  of  the  Board  for  Correction  of 
Military  Records  (BCMR)  for  the  Coast 
Guard. 

SYSTEM  location: 

Department  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST),  Office  of 
the  General  Counsel,  Board  for 
Correction  of  Military  Records,  400  7th 
Street,  SW.,  Room  4100,  Washington, 
DC  20590. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
applications  for  relief  before  the  Board. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Applications  and  related  documents. 
Board  decisions,  and  official  military 
records  of  applicants. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Used  by  the  Chairman,  the  Board,  the 
Executive  Secretary  and  Staff  in 
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determining  whether  to  grant  relief  to 
applicants. 

Used  by  the  Coast  Guard  in  presenting 
Its  views  to  the  Board  concerning 
pending  cases.  Also  used  by  appUcant 
and  his  representative. 

Used  by  the  General  Counsel  and  his 
staff  in  determining  whether  to  approve 
decisions  of  the  board. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
qETFieviNG,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  stored  in  file  cabinets. 

aETRIEVAB«JTY: 

Indexed  individually  by  name  in  one 
of  two  alphabetical  sequences 
representing  pending  and  closed  cases. 
.'Mso  indexed  by  docket  number. 
Pending  cases  filed  by  docket  nimiber; 
closed  cases  filed  alphabetically. 

SAFEGUARDS: 

Records  are  disclosed  only  to  the 
applicant,  his  representative,  interested 
members  of  Congress,  and  the  Coast 

Guard. 

RETENTION  AND  OtSPOSAL: 

Transfer  of  official  military  record  of 
individual  separated  from  service  to 
Federal  Records  Center  when  case 
closed;  transfer  of  official  military 
record  of  Active  or  Reserve  member  to 
Coast  Guard  Headquarters  when  case 
closed;  retention  of  application  file  in 
all  cases. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mail  Address:  Executive  Secretary, 
Board  for  the  Correction  of  Military 
Records,  C-60.  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Office  Location:  400  7th  Street.  SW., 
Room  4100. 

NOTIFICATION  PROCEDURE: 

Apply  to  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Apply  to  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedure." 

RECORD  SOURCE  CATEGORIES: 

U.S.  Coast  Guard.  Veterans 
Administration,  individual  appUcants. 

Dated:  June  22,  1998. 
Nancy  E.  McFadden, 

General  Counsel,  Department  of 

Transportation. 

(FR  Doc.  98-17229  Filed  6-29-98;  8:45  am] 

aUaJNG  CODE  4910-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  25-XX, 
Certification  of  Transport  Airplane 
Structure 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Availability  of 
Proposed  Advisory  Circular  (AC)  25-XX 
and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
which  provides  methods  acceptable  to 
the  Administrator  for  showing 
compliance  with  the  provisions  of 
subparts  C  and  D  of  14  CFR  part  25 
regarding  the  type  certification 
requirements  for  transport  airplane 
structure.  This  notice  is  necessary  to 
give  all  interested  persons  an 
opportunity  to  present  their  views  on 
the  proposed  AC. 

DATES:  Comments  must  be  received  on 
or  before  October  28.  1998. 
ADDRESSES:  Send  all  comments  on 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention:  Jim  Haynes. 
Airframe/ Airworthiness  Branch,  ANM- 
115.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service.  1601  Lind 
Avenue  SW.  Renton.  WA  98055-4056. 
Comments  may  be  inspected  at  the 
above  address  between  7:30  a.m.  and 
4:00  p.m.  weekdays,  except  Federal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Burks.  Transport  Standards 
Staff,  at  the  address  above,  telephone 
(206) 227-2114. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
25-XX.  and  submit  comments,  in 
dupUcate.  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Discussion 

This  AC  contains  guidance  for  the 
latest  amendment  of  the  regulations  and 
appUes  to  all  transport  category 
airplanes  for  which  a  new,  amended,  or 
supplemental  type  certificate  is 


required.  This  guidance  should  be 
appUed  to  any  portion  of  the  airplane 
structure  that  has  been  modified.  In  the 
past,  advisory  and  guidance  information 
applicable  to  transport  airplane 
structure  has  been  formally  published  as 
ACs.  Advisory  circulars  have  not  been 
developed  for  all  of  the  regulatory 
requirements  applicable  to  transport 
airplane  structure,  however.  In  many 
instances,  certification  of  new 
technology  airplanes  resulted  in  the 
need  to  interpret  the  existing  regulations 
and  to  apply  new  regulations.  Issue 
papers  and  special  conditions  were 
generated  to  document  the  compliance 
method  agreed  upon  between  the 
applicant  and  the  FAA.  In  other 
instances,  applicants,  FAA  Aircraft 
Certification  Office  (AGO)  managers, 
and  foreign  regulatory  authorities  have 
requested  interpretation  of  the  intent  of 
specific  regulations.  This  guidance  was 
docimiented  in  the  form  of  policy 
memorandiuns  that  were  distributed  to 
all  ACOs,  letters  to  appUcants  and 
foreign  airworthiness  authorities,  and 
issue  papers.  In  many  instances,  this 
information  was  not  organized  in  a 
manner  that  allowed  easy  access,  and 
applicants  were  not  aware  of  revised 
policy.  This  AC  formalizes  existing 
policy  so  that  the  public  and  FAA 
personnel  have  access  to  this 
information.  The  methods  and 
procedures  described  in  this  AC  have 
evolved  after  many  years  and  represents 
current  certification  practice.  Issued  in 
Renton,  Washington,  on  June  22. 1998. 
Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 
[FR  Doc.  98-17365  Filed  6-29-98;  8:45  am] 

BILUNG  COO€  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Fire  and  Cabin  Safety  Research;  Notice 
of  Public  Conference 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  Public  Conference. 

SUMMARY:  This  notice  announces  an 
International  Public  Conference  on  Fire 
and  Cabin  Safety  Research,  which  is 
being  held  by  the  Federal  Aviation 
Administration  (FAA)  as  a  follow-up  to 
a  similar  conference  in  November  of 
1995,  and  to  discuss  the  ciurent  state  of 
cabin  and  fire  safety  research.  The  Cabin 
Safety  Research  Program  (CSRP)  and  the 
conference  are  being  jointly  sponsored 
by  the  Joint  Aviation  Authorities  UAA) 
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of  Europe,  Transport  Canada  Civil 
Aviation  (TCCA)  and  the  Civil  Aviation 
Bureau  of  Japan  (JCAB). 
DATES:  The  Conference  is  scheduled  for 
Monday  through  Friday,  November  16- 
20,  1998.  Registration  will  be  from  6:00 
p.m.  until  8:00  p.m.,  November  15,  and 
from  7:00  a.m.  until  8:30  a.m.  on 
November  16.  The  Conference  will 
begin  at  8:30  a.m.,  November  16. 
REGISTRATION:  Persons  planning  to 
attend  the  public  conference  are 
encouraged  to  pre-register  by  contacting 
the  person  identified  later  in  this  notice 
as  the  contact  for  further  information. 
Pre-registration  deadline  is  October  1, 
1998,  and  registration  is  subject  to  space 
availability.  There  is  a  $225  fee  to  attend 
the  conference,  which  will  include 
lunch  and  refreshments  each  day,  as 
well  as  one  dinner.  Payment  can  be  in 
the  form  of  checks  or  certain  major 
credit  cards. 

ADDRESSES:  The  public  conference  will 
be  held  at  Harrah's  Casino-Hotel,  111 
Harrah's  Boulevard,  Atlantic  City  New 
Jersey  08401,  telephone  1-800-242- 
7724  (outside  the  United  States:  609- 
441-5600). 

FOR  FURTHER  INFORMATION  CONTACT: 
April  Homer,  Galaxy  Scientific 
Corporation,  do  FAA  Technical  Center, 
Fire  Safety  Branch.  AAR^22.  Bldg.  287, 
Atlantic  City  International  Airport,  New 
Jersey  08405.  telephone  609-^85-4471, 
fax  609-646-5229,  or  on  internet  at: 

April CTR Horner@admin.tc.faa.gov 

SUPPLEMENTARY  INFORMATION:  Notice  is 
given  of  a  public  conference  November 
16-20, 1998,  at  the  Harrah's  Casino- 
Hotel,  777  Harrah's  Boulevard,  Atlantic 
City,  New  Jersey  08401.  This  conference 
is  a  follow-up  to  a  similar  conference  of 
November  1995  and  is  intended  to 
summarize  the  current  state  of  cabin 
and  fire  safety  research,  as  well  as 
explore  the  directions  of  future  research. 

In  order  to  more  systematically 
address  the  subject  to  cabin  safety 
research,  the  FAA,  in  conjunction  with 
the  JAA  and  TCCA  developed  a  Cabin 
Safety  Research  Program  plan.  This 
document  describes  a  procedure 
whereby  the  Aviation  Authorities  can 
identify  and  assess  the  potential  benefit 
of  research  in  different  areas  and  later 
determine  the  appropriateness  of 
specific  cabin  safety  research.  This  plan 
was  introduced  at  the  1995  conference 
and  the  authorities  have  been  working 
under  its  provisions  since  then. 

While  research  has  been  very 
productive  and  has  resulted  in 
improved  safety  standard,  it  has  been 
largely  carried  out  in  piecemeal  fashion, 
outside  of  a  systematic  framework. 
There  was  no  formal  vehicle  to  integrate 
all  cabin  safety  research  so  that  the 


benefits  are  maximized,  and  the 
available  funds  are  spent  most 
effectively.  The  FAA  has  developyed 
such  a  vehicle  to  improve  both  the 
efficiency  and  quality  of  future  cabin 
safety  research.  Because  research  will 
often  result  in  new  guidance  or 
regulation,  and  because  the  aviation 
industry  is  largely  an  international 
entity,  Ais  potential  regulatory  impact 
must  be  harmonized  between  regulatory 
authorities.  Therefore,  the  development 
of  the  CSRP  was  coordinated  with  the 
JAA,  TCCA  and  the  JCAB. 

The  FAA  has  determined  that  a 
follow-up  to  the  1995  conference  is 
appropriate  and  timely,  and  that  issues 
relating  to  fire  safety  in  general  (that  is, 
fire  safety  not  limited  to  the  cabin) 
should  be  included.  This  conference 
will  afford  the  interested  public  an 
opportunity  to  comment  on  the  research 
programs  currently  underway,  as  well 
suggest  the  course  of  future  research. 

Additional  information  regarding  the 
conference  can  be  found  on  the  World 
Wide  Web,  at:  http://asp.tc.faa.gov/ 
FAATC/AAR422/conference/ 
brochure.html 

The  agenda  for  the  conference  will 
include: 

Monday,  November  16,  1998 

Conference  Opening  Session 
Presentations  of  general  interest  and 
program  goals 

Tuesday,  November  17,  1998 

AM 

CRASH  DYNAMICS  (Structures) 

FIRE — General 
PM 

CRASH  DYNAMICS— Injury 

FIRE — Halon  Systems 

OPERATIONAL  ISSUES 

FIRE — Advanced  Materials 

Wednesday,  November  18,  1998 

AM 

CRASH  DYNAMICS— Modeling 

OPERATIONAL  ISSUES 

FIRE — Cargo  Compartment 

FIRE — Advanced  Materials 
PM 

CRASH  DYNAMICS— Workshop 

EVACUATION 

FIRE — Cargo  Compartment 
(Modeling) 

FIRE — Advanced  Materials 

Thursday,  November  19,  1998 

AM 
EVACUATION- 
FIRE — Applied  Materials 
FIRE — Fuel  Tank  Explosion 

PM 
EVACUATION 
FIRE — Applied  Materials 
FIRE — Watermist  and  other  Systems 


Friday,  November  20,  1998 

AM 

Sessions  Summaries 

Conference  Closing  Session 

Note  that  this  agenda  involves 
simultaneous  presentation  of  different 
topics.  However,  to  the  extent  possible, 
subjects  that  might  have  broader 
'applicability  have  been  scheduled  so  as 
to  not  overlap. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available. 

Conference  Procedures 

Hotel  room  reservations  should  be 
made  in  advance.  A  block  of  rooms  has 
been  reserved  at  Harrah's  Hotel-Casino 
at  Conference  rates  of  $79  plus  tax  and 
fees  for  a  standard  single/double  room, 
and  $99  plus  tax  and  fees  for  a  single/ 
double  suite.  Persons  wishing  to  attend 
the  Conference  are  encouraged  to  make 
reservations  by  October  1, 1998,  by 
contacting  the  hotel  direct  at  1-800- 
242-7724  (outside  the  United  States: 
609-441-5600).  Be  sure  to  identify 
yourself  as  an  FAA  Fire/Cabin  Safety 
Conference  attendee  to  receive  the 
conference  rate. 

Persons  in  Canada  that  have  questions 
of  a  technical  nature,  or  would  like  to 
find  out  more  regarding  Transport 
Canada's  involvement,  may  contact:  Mr. 
Claude  Lewis,  Transport  Canada  Civil 
Aviation,  Aircraft  Certification  Branch — 
AARDH.  Ottawa.  Ontario,  Canada  KLA 
ON8.  Telephone:  613-990-5906,  fax: 
613-996-9178;  e-mail:lewisc:®tc.gc.ca. 

Persons  who  "plan  to  attend  the 
Conference  should  be  aware  of  the 
following  procedures  which  are 
established  to  facilitate  the  workings  of 
the  conference. 

1.  The  Conference  will  be  open  on  a 
space  available  basis  to  all  persons 
registered. 

2.  A  $225  fee  will  be  charged  for 
attending  the  conference.  This  fee  will 
include  lunch  each  day,  as  well  as 
refreshments  during  breaks,  and  one 
dinner. 

3.  Following  each  presentation,  or 
series  of  presentations  on  a  similar 
topic,  a  brief  question  and  answer 
period  may  be  allowed  and  participants 
will  be  given  the  opportunity  for  open 
discussions,  within  the  time  available. 
In  addition,  there  will  be  spearate 
workshop  sessions  following  some  of 
the  technical  sessions  for  more  in-depth 
discussions. 

4.  This  conference  is  intended  to 
address  fire  and  cabin  safety  research, 
rather  than  regulatory,  issyes.  As  such, 
statements  made  by  Airworthiness 
Authority  participants  at  the  conference 
will  not  be  taken  as  expressing  final 
Authority  positions. 
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Issued  in  Renton.  Washington,  on  June  19. 
1998. 

Dairell  M.  Pederson, 
Acting  Manager.Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
ANM-100. 

IFR  Doc.  98-17366  Filed  6-29-98;  8:45  am) 
BILLING  COO€  4nO-13-M 


DEPARTMErrr  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  12, 1998. 

The  Department  of  Treasiu7  has 
submitted  the  following  public 
information  collection  requirement(sj  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Utepartment 
Clearance  Officer,  Department  of  the 
Treasxuy,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  15, 1998  to  be 
ass\ired  of  consideration. 

Special  Request:  In  order  to  ensure 
that  the  survey  described  below  is 
available  to  include  in  the  materials 
used  for  the  Federal  Tax  Deposit  (FTDJ 
School,  the  Department  of  the  Treasury 
is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  June  26,  1998.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  98-01 2-G. 

Type  of  Review:  Revision. 

Title:  Small  Business  Laboratory 
Survey  for  ABCs  of  Federal  Tax 
Deposits  (FTDs)  Pilot  Classes. 

Description:  The  purpose  of  the 
survey  is  to  obtain  feedback  from  the 
class  attendees  on  the  effectivness  of  the 
class.  Any  appropriate  feedback  will  be 
used  to  improve  the  class  material, 
presentation,  instructors,  and  related 
customer  service. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  Other  (one 
time  only). 


Estimated  Total  Reporting  Burden:  17 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571  1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
IX  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  98-17330  Filed  6-29-98;  8:45  am] 

BILLING  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  16. 1998. 

The  Department  of  Treasvuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s} 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  Jidy  30, 1998  to  be 
assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0122. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Voluntary  Customer  Satisfaction 
Survey  to  Implement  Executive  Order 
12862. 

Description:  The  volimtary  customer 
service  sxirvey,  as  mandated  by 
Executive  Order  12862,  measures 
customer  satisfaction. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  876  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Public 
Debt,  200  Third  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 


Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  98-17331  Filed  6-2»-98;  8:45  am) 

BILLMQ  COOe  4S10-4O-P 

DEPARTMENT  Of^THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  17.  1998. 

The  Department  of  Treasuiry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  15,  1998  to  be 
assured  of  consideration. 

Special  Request:  In  order  to  conduct 
the  focus  group  interviews  described 
below  in  a  timely  manner,  the 
Department  of  the  Treasvu7  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  June  30, 1998.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  98-014-G. 

Type  o//?evjew;  Revision. 

Title:  Balance  Due  Return  Focus  . 
Group  Interviews. 

Description:  There  are  two  objectives 
of  the  focus  groups: 

(1)  To  learn  more  about  why 
taxpayers  have  insufficient  withholding 
and  estimated  payments;  and 

(2)  To  receive  input  &x)m  taxpayers 
and  return  prepares  on  what  the  Service 
can  or  should  do  about  this  situation. 

With  this  knowledge,  we  hope  to 
improve  IRS  policies  and  procedures, 
reduce  the  burden  balance  due 
taxpayers  face,  and  improve  taxpayer 
satisfaction. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
96. 

Estimated  Burden  Hours  Per 
Respondent: 
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Screening  process 5  minutes. 

Focus  group  interviews  2  hours. 

Travel  time  1  hour. 

Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden: 
256  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

0^4B  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer.- 
(FR  Doc.  98-17332  Filed  6-2&-98;  8:45  am) 
BtLUNQ  CODE  4C30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

)une  18,  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  30, 1998  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0200. 

Form  Number:  IRS  Form  5307. 

Type  of  Review:  Extension. 

Title:  Application  for  Determination 
for  Adopters  of  Master  or  Prototype, 
Regional  Prototype  or  Volume  Submitter 
Plans. 

Description:  This  form  is  filed  by 
employers  or  plan  administrators  who 
have  adopted  a  master  or  prototype  plan 
approved  by  the  IRS  District  Director  to 
obtain  a  ruling  that  the  plan  adopted  is 
qualified  under  Internal  Revenue  Code 
(IRC)  sections  401(a)  and  501(a).  It  may 
not  be  used  to  request  a  letter  for  a 
multiple  employer  plan. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  39,000. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 5  hr.,  16  min. 
Learning  about  the  law  or  the  fonn^-4 

hr.,  10  min. 
Preparing  the  form — 8  hr.,  9  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 1  hr..  4  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  726,960  hours. 

OMB  Number:  1545-0201. 

Form  Number:  IRS  Form  5308. 

Type  of  Review:  Extension. 

Title:  Request  for  Change  in  Plan/ 
Trust  Year. 

Description:  Form  5308  is  used  to 
request  permission  to  change  the  plan  or 
trust  year  for  a  pension  benefit  plan. 
The  information  submitted  is  used  in 
determining  whether  IRS  should  grant 
permission  for  the  change. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  480. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  44  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  339  hours. 

OMB  Number:  1545-0409. 

Form  Number:  IRS  Forms  211  and 
211(SP). 

Type  of  Review:  Revision. 

Title:  (1)  Application  for  Reward  for 
Original  Information  (Form  211). 

(2)  Solicited  de  Recompensa  por 
Informacion  Original  (Spanish  Version) 
(Form211(SP)). 

Description:  Forms  211/211(SP)  are 
the  official  application  forms  used  by 
persons  requesting  rewards  for 
submitting  information  concerning 
alleged  violations  of  the  tax  laws  by 
other  persons.  Such  rewards  are 
authorized  by  Internal  Revenue  Code 
(IRC)  7623.  The  data  is  used  to 
determine  and  pay  rewards  to  those 
persons  who  voluntarily  submit 
information. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
11,200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,800  hours. 

OMB  Number:  1545-0796. 

Form  Number:  IRS  Form  6524. 

Type  of  Review:  Revision. 

Title:  Office  of  Chief  Counsel — 
Application. 

Description:  The  Chief  Counsel 
Application  form  provides  data  we 
deem  critical  for  evaluating  an  attorney 


apphcant's  quahfications  such  as  LSAT 
score,  bar  admission  status,  type  of  work 
preference,  law  school,  class  standing. 
OF-306  does  not  provide  this 
information. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  TotfU  Reporting  Burden: 
900  hours. 

OMB  Number:  1545-0800. 

Regulation  Project  Number:  Reg. 
601.601. 

Type  of  Review:  Extension. 

Title:  Rules  and  Regulations. 

Description:  Persons  wishing  to  speak 
at  a  public  hearing  on  a  proposed  rule 
must  submit  written  comments  and  an 
"outline  within  prescribed  time  limits, 
for  use  in  preparing  agendas  and 
allocating  time.  Persons  interested  in 
the  issuance,  amendment,  or  repeal  of  a 
rule  may  submit  a  petition  for  this.  IRS 
considers  the  petitions  in  its 
deliberations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government.  "» 

Estimated  Number  of  Respondent: 
600. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
900  hours. 

OMB  Number:  1545-0814. 

Regulation  Project  Number:  EE-44-78 
Final. 

Type  of  Review:  Extension. 

Title:  Cooperative  Hospital  Service 
Organizations. 

Description:  This  regulation 
establishes  the  rules  for  cooperative 
hospital  service  organizations  which 
seek  tax-exempt  status  under  section 
501(e)  of  the  Internal  Revenue  Code. 
Such  an  organization  must  keep  records 
in  order  to  show  its  cooperative  nature 
and  to  establish  compliance  with  other 
requirements  in  section  501(c). 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Recordkeepers: 
1. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1545-0874. 

Form  Number:  IRS  Form  8328. 

Type  of  Review:  Extension. 

Title:  Carryforward  Election  of 
Unused  Private  Activity  Bond  Volume 
Cap. 
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Description:  Section  146(f)  of  the 
Internal  Revenue  Code  requires  that 
issuing  authorities  of  certain  types  of 
tax-exempt  bonds  must  notify  the  IRS  if 
they  intend  to  carry  forward  the  imused 
limitation  for  specific  projects.  The  IRS 
uses  the  information  to  complete  the 
required  study  of  tax-exempt  bonds 
(required  by  Congress). 

Respondents:  Business  or  other  for- 
profit.  State.  Local  or  Tribal 
Government.  « 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10.000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 6  hr.,  13  min. 
Learning  about  the  law  or  the  form — 2 

hr.,  11  min. 
Preparing  and  sending  the  form  to  the 

IRS— 2  hr.,  23  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  107,800  hours. 

OMB  Number:  1545-0915. 

Form  Number:  IRS  Form  8332. 

Type  of  Review:  Extension. 

Title:  Release  of  Claim  to  Exemption 
for  Child  of  Divorced  or  Separated 
Parents. 

Description:  This  form  is  used  by  the 
custodial  parent  to  release  claim  to  the 
dependency  exemption  for  a  child  of 
divorced  or  separated  parents.  The  data 
is  used  to  verify  that  the  noncustodial 
parent  is  entitled  to  claim  the 
exemption. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  150,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
Recordkeeping — 7  minutes. 
Learning  about  the  law  or  the  form — 5 

minutes. 
Preparing  the  form — 7  minutes. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 14  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  82,500  hours. 

OMB  Number:  1545-0954. 

Form  Number:  IRS  Form  1120-ND. 

Type  of  Review:  Extension. 

Title:  Return  for  Nuclear 
Decommissioning  Funds  and  Certain 
Related  Persons. 

Description:  A  nuclear  utiUty  files 
Form  1120-ND  to  report  the  income  and 
taxes  of  a  fund  set  up  by  the  public 
utility  to  provide  cash  or  the 
dismantling  of  a  nuclear  power  plant. 
The  IRS  uses  Form  1120-ND  to 
determine  if  the  fund  income  taxes  are 
correctly  computed  and  if  a  person 
related  to  the  fund  or  the  nuclear  utility 
must  pay  taxes  on  self-dealing. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 23  hr.,  12  min. 
Learning  about  the  law  or  the  form— 3 

hr.,  7  min. 
Preparing  the  form — 5  hr.,  30  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 32  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,236  hours. 

OMB  Number:  1545-1013. 

Form  Number:  IRS  Form  8612. 

Type  of  Review:  Extension. 

Title:  Return  of  Excise  Tax  on 
Undistributed  Income  of  Real  Estate 
Investment  Tr\ists. 

Description:  Form  8612  is  used  by  real 
estate  investment  trusts  to  compute  and 
pay  the  excise  tax  on  undistributed 
income  imposed  under  section  4981. 
IRS  uses  the  information  to  verify  that 
the  correct  amoiuit  of  tax  has  been 
reported. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  hr.,  13  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  41  min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  52  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  195  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-17333  Filed  6-29-98;  8:45  am] 

BILUNQ  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

Juno  19. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasxiry,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  July  30, 1998  to  be 
assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  Number:  1506-0009. 

Form  Number:  TD  F  90-22.1. 

Regulation  Parts:  31  CFR  Parts  103.22, 
103.23,  103.24. 103.25, 103.26,  103.27, 
103.28, 103.29.  103.32, 103.33, 103.34. 
103.35,  103.36, 103.37, 103.38, 103.43, 
103.45,  103.54, 103.71,  103.72,  103.72, 
103.73, 103.75, 103.76  and  103.77, 

Type  of  Review:  Extension. 

Title:  Financial  Recordkeeping  and 
Reporting  of  Currency  and  Foreign 
Transactions;  and,  Report  of  Foreign 
Bank  and  Financial  Accoimts  (TD  F  90- 
22.1). 

Description:  This  information 
collection,  which  applies  primarily  to 
financial  institutions,  assists  Federal, 
State  and  local  law  enforcement  in  the 
identification,  investigation,  and 
prosecution  of  individuals  involved  in 
money  laundering,  tax  evasion,  and 
prosecution  of  individuals  involved  in 
money  laundering,  tax  evasion, 
narcotics  trafficking  and  other  crimes. 
The  information  collection  also  assists 
in  the  examination  and  other  regulatory 
matters. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  140,000. 

Estimated  Total  Annual  Responses: 
13,000,000. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  11,529,711 
hours . 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUaod, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  98-17334  Filed  6-29-98;  8:45  am] 

BtLUNG  COOE  4«10-31-P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

June  23. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  ^4W.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  July  30, 1998  to  be 
assiu^d  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0134. 
Form  Number:  IRS  Form  1128. 
Type  of  Review:  Revision. 
Titye;  Application  to  Adopt,  Change, 
or  Retain  a  Tax  Year. 


Description:  Form  1128  is  needed  in 
order  to  process  taxpayers'  request  to 
change  their  tax  year.  All  information 
requested  is  used  to  determine  whether 
the  application  should  be  approved. 
Respondents  are  taxable  and  nontaxable 
entities  including  individuals, 
partnerships,  corporations,  estates,  tax- 
exempt  organizations  and  cooperatives. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms 

Estimated  Number  of  Respondents/ 
Recordkeepers ;  1 1 ,800 . 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Recordkeeping 

Learning  about  the  law  or  ttie  form  « 

Preparing  and  sending  the  form  to  tt>e  IRS 


Fom>  1128 
parts  I  and  II 


9  hr.,  34  min 
3  hr.,  23  min 
3  hr.,  41  min 


Form  1128 
parts  I  and  III 


16  hr.,  59  min. 
4  hr..  56  min. 
6  hr.,  38  min. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  282,002  hours. 

OMB  Number:  1545-0633. 

Notice  Number:  Notices  437,  438  and 
466. 

Type  of  Review:  Extension. 

Title:  Notice  of  Intention  to  Disclose. 

Description:  Notice  is  required  by  26 
U.S.C.  6110(f).  A  reply  is  necessary  if 
recipient  disagrees  with  the  Service's 
proposed  deletions.  The  Service  uses 
the  reply  to  consider  propriety  of 
making  additional  deletions  to  public 
inspection  version  of  written 
determinations  or  related  background 
file  documents. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms,  State, 
Local  or  Tribal  Govenunent. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,250  hours. 

OMB  Number:  1545-0820. 

Regulation  Project  Number:  EE-86-88 
NPRM  (Previously  279-81). 

Type  o/flevjew;  Extension. 

Title:  Incentive  Stock  Options. 

Description:  The  affected  public 
includes  corporations  that  transfer  stock 
to  employees  after  1979  pursuant  to  the 
exercise  a  statutory  stock  option.  The 
corporation  must  furnish  the  employee 
receiving  the  stock  with  a  written 
statement  describing  the  transfer.  The 
statement  will  assist  the  employee  in 
filing  their  tax  returns. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
16,650  hours. 

OMB  Number:  1545-1081. 

Form  Number:  IRS  Form  8809. 

Type  of  Review:  Revision. 

Title:  Request  for  Extension  of  Time  to 
File  Information  Returns. 

Description:  Form  8809  is  used  to 
request  an  extension  of  time  to  file 
certain  information  returns.  It  will  be 
used  by  IRS  to  process  request 
expeditiously  and  to  track  from  year  to 
year  those  who  repeatedly  ask  for  an 
extension. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 
Recordkeeping — 2  hr.,  4  min. 
Learning  about  the  law  or  the  form — 10 

min. 
Preparing  and  sending  the  form  to  the 

IRS— 26  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  133,000  hours. 

OMB  Number:  1545-1165. 

Form  Number:  IRS  Form  8821. 

Type  of  Review:  Revision. 

Title:  Tax  Information  Authorization. 

Description:  Form  8821  is  used  to 
appoint  someone  to  receive  or  inspect 
certain  tax  information.  Data  is  used  to 


identify  appointees  and  to  ensure  that 
confidential  information  is  not  divulged 
to  unauthorized  persons. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 7  minutes. 
Learning  about  the  law  and  the  form — 

12  minutes. 
Preparing  the  form — 24  minutes. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  210,000  hours. 

OMB  Number:  1545-1 189. 

Form  Number:  IRS  Form  8819. 

Type  of  Review:  Extension. 

Title:  Dollar  Election  Under  Section 
985. 

Description:  Form  8819  is  filed  by 
U.S.  and  foreign  businesses  to  elect  the 
U.S.  dollar  as  their  functional  currency 
or  as  the  functional  currency  of  their 
controlled  entities.  The  IRS  uses  Form 
8819  to  determine  if  the  election  is 
properly  made. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondent/ 
Recordkeepers:  1,500. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 2  hr.,  52  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  17  min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  23  min. 

Frequency  of  Response:  On  occasion. 
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Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,325  hours. 

OMB  Number:  1545-1354. 

Form  Number:  IRS  Form  8833. 

Type  of  Review:  Revision. 

Title:  Treaty-Based  Return  Position 
Disclosure  Under  Section  6114  or 
7701(b). 

Description:  Form  8833  is  used  by 
taxpayers  that  are  required  by  section 
6114  to  disclose  a  treaty-based  return 
position  to  disclose  that  position.  The 
fonn  may  also  be  used  to  make  the 
treaty-based  position  disclosure 
required  by  regulations  section 
301.7701{b)-7{b)  for  "dual  resident" 
taxpayers. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Record  keepers:  6,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 3  hr.,  7  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  35  min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  43  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  38,460  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  98-17335  Filed  6-29-98;  8:45  ami 

BILLJNO  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

)une  23. 1998. 

The  Department  of  Treasvu7  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s}  may  be  obtained  by 
calUng  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  July  15, 1998  to  be 
assured  of  consideration. 
SPEaAL  REQUEST:  In  order  to  conduct 
the  surveys  described  below  in  a  timely 
manner,  the  Department  of  the  Treasury 
is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  July  2. 1998.  To  obtain  a  copy  of  this 
study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Pro;ecf  Number:  M:SP:V  98-01 3-G. 

Type  of  Review:  Revision. 

Title:  Internal  Revenue  Service's 
Fourth  Annual  Survey  of  Contractors. 

Description:  The  purpose  of  this 
survey  is  to  attempt  to  obtain  contractor 
information  about  the  ways  the  Internal 
Revenue  Service  (IRS)  can  improve  its 
contracting.  An  opinion  survey  is 
expected  to  provide  the  information 
needed. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
250  hoius. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue. 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-17336  Filed  6-29-98;  8:45  am] 
BNJJNQCOOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Directive  Number  11-04] 

Delegation  of  Authority  Relating  to  the 
United  States  Enrichment  Corporation 
Privatization 

June  24.  1998. 

1.  Purpose.  This  Directive  makes 
certain  delegations  to  the  Assistant 
Secretary  (Financial  Markets)  relating  to 
the  United  States  Enrichment 
Corporation  (USEC)  privatization. 

2.  Background.  The  Atomic  Energy 
Act  of  1954  as  amended  by  the  Energy 
PoUcy  Act  of  1992  (Pub.  L.  102-486,  106 
Stat.  2938),  and  the  USEC  Privatization 


Act  (Pub.  L.  104-134. 110  Stat.  1321- 
335)  (collectively,  the  "Acts")  authorize 
the  Secretary  of  the  Treasury  to  approve 
or  disapprove  the  USEC  Board's 
determinations  that  the  method  of 
transfer  and  the  terms  and  conditions 
for  the  transfer  of  USEC  to  the  private 
sector  meet  certain  statutory 
requirements  under  the  Acts.  Treasury 
Order  (TO)  103-04,  "Delegation  of 
Authority  Relating  to  the  United  States 
Enrichment  Corporation  Privatization," 
delegates  to  the  Under  Secretary  for 
Domestic  Finance  the  Secretary's 
authority  under  the  Acts  relating  to  the 
USEC  privatization. 

3.  Delegation.  The  duties,  powers, 
rights,  and  obligations  of  the  Secretary 
of  the  Treasury  which  are  vested  in  the 
Under  Secretary  for  Domestic  Finance 
pursuant  to  TO  103-04  are  hereby 
redelegated  to  the  Assistant  Secretary 
(Financial  Markets). 

4.  Redelegation.  The  Assistant 
Secretary  (Financial  Markets)  may 
redelegate  in  writing  such  of  the 
authorities  granted  under  this  Directive 
as  the  Assistant  Secretary  (Financial 
Markets)  deems  appropriate. 

5.  Authority.  TO  103-04.  "Delegation 
of  Authority  Relating  to  the  United 
States  Enrichment  Corporation 
Privatization." 

6.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  superseded  or  cancelled 
prior  to  that  date. 

7.  Office  of  Primary  Interest.  Office  of 
the  Under  Secretary  for  Domestic 
Finance. 

John  D.  Hawke,  |r.. 
Under  Secretary  for  Domestic  Finance. 
[FR  Doc.  98-17373  Filed  6-29-98;  8:45  am) 
BILUNa  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

{Treasury  Order  Number  103-04] 

Delegation  of  Authority  Relating  to  the 
United  States  Enrichment  Corporation 
Privatization 

Dated:  June  24,  1998 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b).  I 
hereby  delegate  to  the  Under  Secretary 
for  Domestic  Finance  the  authority  of 
the  Secretary  of  the  Treasury  under  the 
Atomic  Energy  Act  of  1954  as  amended 
by  the  Energy  PoUcy  Act  of  1992  (Public 
Law  102-486, 106  Stat.  2938).  and  the 
USEC  Privatization  Act  (Pubfic  Law 
104-134,  110  Stat.  1321-335) 
(collectively,  the  "Acts"),  to  exercise 
any  right  or  power,  make  any  finding  or 
determination,  or  perform  any  duty  or 
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obligation  which  the  Secretary  of  the 
Treasury  is  authorized  to  exercise, 
make,  or  perform  under  the  Acts 
relating  to  the  privatization  of  the 
United  States  Enrichment  Corporation. 
2.  This  authority  may  be  redelegated 
in  writing  to  an  appropriate  subordinate 
official. 
Robert  E.  Rubin, 
Secretary  of  the  Treasury. 
[FR  Doc  98-17372  Filed  &-29-98;  8:45  am) 

BILLING  CODE  4«ia-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  Interest  Rate; 
Prompt  Payment  Interest  Rate; 
Contract  Disputes  Act 

AGENCY:  Bureau  of  the  Pubhc  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Notice. 

SUMMARY:  For  the  period  beginning  July 
1,  1998  and  ending  on  December  31. 
1998  the  prompt  payment  interest  rate 
is  6%  (6)  per  centum  per  annum. 


DATES:  This  notice  announces  the 
interest  rate  applicable  for  the  July  1, 
1998  to  December  31,  1998  period. 

ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  Sandra  K.  Jones,  Team 
Leader,  Debt  Accounting  Branch,  Office 
of  Public  Debt  Accounting,  Bureau  of 
the  Pubhc  Debt,  Parkersburg,  West 
Virginia,  26106-1328.  A  copy  of  this 
Notice  will  be  made  available  for 
downloading  from  the  http:// 
www.pubHcdebt.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Brown,  Debt  Accounting 
Branch  Manager,  Office  of  Public  Debt 
Accounting,  Bureau  of  the  Public  Debt, 
Parkersburg,  West  Virginia,  26106-1328, 
(304)  480-5171,  Sandra  K.  Jones,  Team 
Leader,  Debt  Accounting  Branch,  Office 
of  Public  Debt  Accounting,  Bureau  of 
the  Pubhc  Debt,  (304)  480-5174. 
Edward  C.  Gronseth,  Deputy  Chief 
Counsel,  Office  of  the  Chief  Counsel, 
Bureau  of  the  Pubhc  Debt,  (304)  480- 
5192,  or  Brenda  L.  Hofhnan,  Attorney- 
Adviser,  Office  of  the  Chief  Counsel, 
Bureau  of  the  Pubhc  Debt,  (304)  480- 
5198. 


SUPPLEMENTARY  INFORMATION:  Although 
the  Renegotiation  Board  is  no  longer  in 
existence,  other  Federal  Agencies  are 
required  to  use  interest  rates  computed 
under  the  criteria  established  by  the 
Renegotiation  Act  of  1971  Sec.  2.  Pvb. 
L.  92-41,  85  Stat.  97.  For  example,  the 
Contract  Disputes  Act  of  1978  Sec.  12, 
Pub.  L.  95-563,  92  Stat.  2389  and  the 
Prompt  Payment  Act  of  1982  Sec.  2, 
Pub.  L.  97-177,  96  Stat.  85  provide  for 
the  calculation  of  interest  due  on  claims 
at  a  rate  established  by  the  Secretary  of 
the  Treasury  pursuant  to  31  U.S.C. 
3902(a). 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
appUcable  for  the  purpose  of  said 
sections,  for  the  period  beginning  July  1, 
1998  and  ending  on  December  31,  1998, 
is  6  per  centum  per  annum. 

Dated:  )une  25, 1998. 
Donald  V.  Hammond, 
Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  98-17475  Filed  &-26-98;  12:56  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-2- 127-002] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Compliance  Filing 

Correction 

In  notice  document  98-16721, 
beginning  on  page  34370.  in  the  issue  of 
Wednesday,  June  24, 1998.  the  docket 
number  should  read  as  set  forth  above. 

BILUNO  COOC  1506-41-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  IC98-2-000;  FERC  Form  2] 

Proposed  Information  Collection  and 
Request  for  Comments 

Correction 

In  notice  docimient  98-16712, 
appearing  on  page  34369,  in  the  issue  of 
Wednesday,  June  24,  1998,  the  docket 
number  should  read  as  set  forth  above. 

BILUNO  CO0€  1S0&41-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  3721-001,  4270^)01,  4282-001, 
4312-001,  4628-001,  4738-002  and  9231-000] 

Puget  Sound  Power  &  Light  Company, 
Mountain  Rhythm  Resources, 
Mountain  Water  Resources.  Watersong 
Resources,  McGrew  and  Associates 
and  City  of  Tacoma,  Washington, 
McGrew,  McMaster  and  Koch  and  City 
of  Tacoma,  Washington,  and  Scott 
Paper  Company;  Notice  of  Motion  for 
Declaratory  Order 

Correction 

In  notice  document  98-16715, 
begiiming  on  page  34372,  in  the  issue  of 


Jime  24, 1998,  the  docket  number 
should  read  as  set  forth  above. 

■ILIJNQ  COOE  1SOS-01-0 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 998-3350] 

Public  Workshops  for  Response  Plan 
Equipment  Caps:  Scheduled  Increases 
in  Mechanical  Recovery  and  Potential 
Changes  to  Dispersant  Planning 
Requirements 

Correction 

In  notice  docxmient  98-16780, 
beginning  on  page  34500  in  the  issue  of 
Wednesday,  June  24,  1998.  in  the  third 
column,  under  FOR  FURTHER 
INFORMATION  CONTACT:,  in  the 
eighth  line  "jcapliscomdt.uscg.mil" 
should  read  "jcaplisQcomdt.uscg.mil". 

BILUNO  CODE  1S<»41-0 
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Transportation 

Federal  Aviation  Administration 

14  CFR  Part  23 

Airworthiness  Standards;  Occupant 
Protection  Standards  for  Commuter 
Category  Airplanes;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart23 
RIN2120-AD27 

Airworthiness  Standards;  Occupant 
Protection  Standards  for  Commuter 
Category  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  withdrawal. 

SUI«MARY:  The  FAA  is  withdrawing  a 
previously  pubUshed  Notice  of 
Proposed  Rulemaking  (NPRM)  that 
proposed  to  amend  the  airworthiness 
standards  for  normal,  utiUty,  acrobatic, 
and  commuter  category  airplanes.  That 
notice  proposed  an  upgrade  in  the 
requirements  for  both  seat/restraint 
systems  and  for  flammability  standards 
for  seat  cushions  used  in  commuter 
category  airplanes.  It  also  proposed  an 
increase  in  the  downward  inertia  load 
factor  for  items  of  mass  within  the  cabin 
for  all  normal,  utihty,  acrobatic,  and 
commuter  category  airplanes.  The  FAA 
is  developing  a  new  proposal  based  on 
information  gathered  subsequent  to  the 
NPRM. 

DATES:  This  proposed  rule  is  withdrawn 
as  of  June  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Downs,  Standards  Office  (ACE- 
111),  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  Missouri  64106; 
telephone  (816)  426-5688. 
SUPPLEMENTARY  INFORMATION:  On  July 
14.  1993.  the  FAA  pubUshed  Notice  of 
Proposed  Rulemaking  No.  93-71  (58  FR 
38028)  to  propose  an  amendment  to  14 
CFR  part  23  and  invited  public 
comment.  During  the  comment  period, 
the  General  Aviation  Manufacturers 
Association  (GAMA)  objected  to  the 
proposed  rule.  GAMA's  September  17, 
1993.  letter  to  the  docket  stated  the 
following:  "The  docket  for  the  rule  did 
not  contain  data  on  several  recent 
accidents  of  10-19  passenger  airplanes 
operated  under  14  CFR  part  135  rules, 
which  indicated  that  those  accidents 
occurred  at  crash  conditions 
approaching  those  of  a  flat  impact  crash. 
The  FAA  considered  it  necessary  to 
evaluate  the  flat  impact  crash  condition 
when  conducting  the  analysis  leading  to 
the  proposals  in  this  notice.  Because 
FAA  bases  certain  of  the  criteria  in  this 


proposal  on  these  data  and  analyses 
therefore,  industry  cannot  appropriately 
comment  on  this  proposal  until  the 
supporting  data  are  made  available  for 
public  evaluation."  The  report  GAMA 
referenced,  "Commuter  Airplane 
Accident  Data  Analysis,"  was  pubUshed 
in  August  1994.  The  FAA  reopened  the 
comment  period  on  November  4,  1994; 
it  closed  on  March  4, 1995. 

Many  of  the  general  comments 
addressed  the  accuracy  of  the  derived 
safety  benefits  of  the  rule  and 
questioned  how  the  safety  benefits 
could  be  evaluated  independently  from 
the  benefits  expected  of  other  recently 
adopted  rules.  Several  commenters 
questioned  the  use  of  a  15-year  Ufe 
expectancy  for  seats  utilizing 
fireblocking  materials  when  their 
commercial  experience  indicated  an 
average  life  expectancy  of  four  years. 

On  March  29,  1995,  Notice  No.  95-5. 
"Commuter  Operations  and  General 
Certification  and  Operations 
Requirements,"  was  published.  This 
rulemaking  effort  proposed,  in  part,  to 
move  all  scheduled  part  135  operations 
with  ten  passenger  seats  or  more  to  14 
CFR  part  121  operations  and  for  newly 
type  certificated  airplanes  operating  in 
accordance  with  part  121  to  be  type 
certificated  imder  part  25.  Since  most 
airplane  manufacturers  of  part  23 
commuter  category  airplanes  design 
their  airplanes  to  be  operated  in 
accordance  with  part  135,  the  proposed 
rule  affected  the  applicability  of  part  23 
certification  requirements  for  airplanes 
operating  in  scheduled  service  with  ten 
or  more  passenger  seats.  On  January  19, 
1996,  the  "Commuter  Operations  and 
General  Certification  and  Operations 
Requirements"  final  rule  was  adopted  as 
amendment  121-151.  As  a  result,  the 
FAA  re-evaluated  the  cost  analysis  for 
Notice  93-71.  With  the  removal  of 
scheduled  part  135  aircraft,  the 
proposed  amendment  would  no  longer 
be  cost-beneficial.  With  the  adoption  of 
amendment  121-151,  the  projected 
benefits  of  the  dynamic  seat  testing  and 
flammabiUty  requirements  proposed  in 
Notice  No.  93-71  have  been  negated. 

Other  commenters  addressed  the 
stringency  of  the  proposed  rule  when 
compared  to  the  existing  requirements 
for  similarly  sized  small  transport 
category  airplanes.  The  FAA  cannot 
agree  that  such  a  comparison  is  vaUd. 
The  14  CFR  part  25  transport  category 
airplane  seat  dynamic  performance 
standards  were  defined  using  data  that 
were  representative  of  the  impact 
response  characteristics  of  large  (narrow 


or  wide  body)  transport  category 
airplanes.  The  structural  depth  under 
the  floor  and  impact  energy  absorption 
characteristics  of  these  airplanes  is 
considerably  greater  than  that  for 
commuter  category  airplanes  and  small 
transport  category  airplanes.  In  Ught  of 
these  differences,  the  use  of  part  25 
transport  category  airplane  standards  for 
commuter  category  airplanes  would  not 
provide  adequate  protection.  The  FAA 
is  considering  amending  both  part  23 
and  part  25  standards  to  make  them 
consistent  for  commuter  category  and 
small  transport  category  airplanes. 

Additional  comments  stated  that  the 
maximum  acceleration  levels  proposed 
were  uiueaUstically  high  and  would 
require  excessive  energy  absorption 
designs.  The  FAA  disagrees.  Energy 
absorbing  seats  have  been  designed  and 
tested  at  the  Civil  Aeromedical  Institute 
(CAMI)  to  the  combined  longitudinal 
and  vertical  test  conditions  found  in 
Notice  No.  93-71,  and  those  seats  met 
the  requirements  of  the  proposed  rule. 
Those  tests  demonstrated  that  the 
minimum  requirements  for  providing 
occupant  spinal  column/pelvic  load 
protection  can  be  provided  with  seats 
that  have  four  inches  of  seat  stroke  or 
energy  absorption  capability.  Full-scale 
commuter  category  airplane  impact  tests 
conducted  with  the  CAMI  energy 
absorbing  seats  on  board  have 
confirmed  the  above  CAMI  test  lab 
finding. 

In  consideration  of  those  comments  to 
Notice  No.  93-71  regarding  the  cost- 
benefit  analysis  and  the  effect  of 
amendment  121-151,  the  Federal 
Aviation  Administration  has  decided  to 
withdraw  Notice  No.  93-71.  Instead,  the 
FAA  is  plaiming  to  task  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  amend  both  part  25  transport 
category  airplane  standards  and  part  23 
to  make  them  consistent  for  commuter 
category  and  small  transport  category 
airplanes. 

In  addition,  the  FAA  plans  to  initiate 
a  new  rulemaking  project  to  propose 
seat  cushion  fireblocking  provisions  for 
new  type  certificated  commuter 
category  airplanes.  Accordingly,  Notice 
No.  93-71,  pubUshed  on  July  14, 1993 
(58  FR  32028),  is  withdrawn. 

Issued  in  Washington,  DC  on  June  22, 
1998. 

Thomas  E.  McSweeny, 
Director.  Aircraft  Certification  Service. 
[FR  Doc.  98-17291  Filed  6-29-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  5,  207,  266.  880,  881,  882, 
883,  884.  886,  891.  965.  and  983 

[Docket  No.  FR-4280-P-01] 

RIN  2501-AC45 

Uniform  Physical  Condition  Standards 
and  Physical  Inspection  Requirements 
for  Certain  HUD  Housing 

agency:  Office  of  the  Secretary.  HUD. 
acdon:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  for  housing  assisted  under 
certain  HUD  programs  uniform  physical 
condition  standards.  These  steindaids 
are  intended  to  ensure  that  such 
housing  is  decent,  safe,  sanitary  and  in 
good  repair.  HUD's  Section  8  housing, 
Pubhc  Housing,  HUD-insured 
multifamily  housing,  and  other  HUD 
assisted  housing  (collectively,  HUD 
housing)  currently  must  meet  certain 
standards  and  must  undergo  an  annual 
physical  inspection  to  determine  that 
the  housing  qualifies  as  decent,  safe, 
sanitary  and  in  good  repair.  The 
description  or  components  of  what 
constitutes  acceptable  physical  housing 
quality  and  the  physical  inspection 
procedures  by  which  the  standards  are 
determined  to  be  met,  however,  vary 
from  HUD  program  to  HUD  program.  To 
the  extent  possible,  HUD  believes  that 
housing  assisted  under  its  programs 
should  be  subject  to  uniform  physical 
standards,  regardless  of  the  source  of  the 
subsidy  or  assistance.  Additionally,  to 
the  extent  feasible,  HUD  beUeves  that 
the  physical  inspection  procedures  by 
which  the  standards  will  be  assessed 
should  be  uniform  in  the  covered 
programs.  Therefore,  this  rule  proposes 
that  certain  HUD  housing,  as  defined  in 
this  rule,  must  meet  uniform  physical 
condidon  standards  to  ensure  that  the 
HUD  housing  is  decent,  safe,  sanitary 
and  in  good  repair.  This  rule  also 
generally  describes  new  physical 
inspection  procedures  that  will  allow 
HUD  to  determine  conformity  with  such 
standards.  This  rule  would  not  change 
the  requirement  for  annual  physical 
inspections  currently  found  in  the 
covered  HUD  programs.  Additionally, 
this  rule  would  not  affect  the  existing 
requirements  in  each  covered  HUD 
program  regarding  which  entity  is 
responsible  for  conducting  the  physical 
inspection  of  the  program. 
DATES:  Comments  must  be  submitted  on 
or  before  July  30, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 


Division,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  the  Real 
Estate  Assessment  Center,  Attention: 
WilUam  Thorson,  Department  of 
Housing  and  Urban  Development,  4900 
L'Enfant  Plaza  East,  SW,  Room  8204, 
Washington,  DC  20410;  telephone  (202) 
755-0102.  Persons  with  hearing  and 
speech  impairments  may  contact  the 
Center  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8399. 

SUPPLEMENTARY  INFORMATION: 

I.  Background — Statutory  Directive  To 
Provide  Decent,  Safe,  and  Sanitary 
Housing 

"The  Declaration  of  Policy"  in  section 
2  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437)  (€937  Act) 
provides  in  relevant  part  as  follows: 

It  is  the  policy  of  the  United  States  to 
promote  the  general  welCare  of  the  Natioaby 
employing  its  funds  and  credit,  as  provided 
in  this  Act,  to  assist  the  several  States  and 
their  political  subdivisions  to  remedy  the 
unsafe  and  unsanitary  housing  conditions 
and  the  acute  shortage  of  decent,  safe,  and 
sanitary  dwellings  for  families  of  lower 
income  *  *  *.  (Emphasis  added) 

More  recently,  in  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Pub.  L.  101-625,  approved 
November  28,  1990;  42  U.S.C.  12701  et 
seq.),  the  Congress  reaffirmed  the 
nation's  housing  policy.  Section  102  of 
this  statute  (42  U.S.C.  12702)  states  in 
relevant  part  as  follows: 

The  objective  of  national  housing  policy 
shall  be  to  reaflirm  the  long-established 
national  commitment  to  decent,  safe,  and 
sanitary  housing  for  every  American  by 
strengthening  a  nationwide  partnership  of 
public  and  private  institutions. 

The  housing  standard  set  by  the 
Congress  as  the  standard  for  all 
American  families  is  one  of  decent,  safe, 
and  sanitary  housing.  As  the  statutes 
cited  above  reflect,  this  is  also  the 
standard  by  which  HUD  housing  should 
be  evaluated. 


n.  Current  Requirements  Governing 
Physical  Condition  and  Property 
Maintenance  Standards  for  HUD 
Housing 

The  majority  of  HUD  programs 
currently  contain  requirements 
governing  the  physical  condition  and 
maintenance  of  the  housing.  In 
discussing  the  various  housing  that  is 
proposed  to  be  covered  by  this  rule 
(Section  8  project-based  housing,  Public 
Housing,  HUD-insured  multifamily 
housing,  and  other  HUD-assisted 
housing)  the  term  "HUD  housing"  is 
used  for  purposes  of  brevity. 

Current  Standards  Applicable  to 
Section  8  Housing 

HUD's  Section  8  project-based 
assistance  is  provided  under  the  Section 
8  New  Construction,  Substantial 
Rehabihtation,  Loan  Management  Set- 
Aside,  Property  Disposition,  Moderate 
Rehabilitation  (including  the  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  (SRO)  program  for  homeless 
individuals),  and  project-based 
Certificate  programs.  The  statutory 
physical  condition  standard  for  all 
Section  8  housing  is  "decent,  safe,  and 
sanitary."  Specifically,  section  2.  of  the 
1937  Act,  as  noted  above,  declares  the 
statutory  policy  to  provide  assistance  for 
low-income  individuals  in  "decent, 
safe,  and  sanitary"  dwellings  in  the 
Section  8  (and  Public  Housing)  program. 
Additionally,  section  3(b)(1)  of  the  1937 
Act  defines  the  term  "low-income 
housing,"  which  term  includes  Public 
Housing  ^d  housing  receiving  Section 
8  assistance,  as  "decent,  safe,  and 
sanitary  dwellings  assisted  under  this 
Act." 

The  various  forms  of  Section  8 
Housing  Asastan(!e  Payments  (HAP) 
Contracts  covering  all  of  these  Section  8 
programs  contain  broad  references  to 
the  quality  or  the  physical  condition  of 
the  bousing  that  must  be  maintained, 
language  that  is  similar  to  the  1937  Act 
language.  While  there  is  some  minor 
variation  in  language,  these  contracts 
generally  require  owners  to  maintain 
project  units  and  related  premises  in 
decent,  safe,  and  sanitary  condition. 

The  program  regulations  for  each  of 
the  Section  8  programs  provide  the 
substantive  physical  condition 
standards  for  each  program,  but  they 
differ  somewhat  from  one  another.  For 
the  Section  8  New  Construction  and 
Substantial  Rehabilitation  programs,  the 
regulations  provide  that  housing  is 
decent,  safe,  and  sanitary  if  it  is 
maintained  in  a  condition  substantially 
the  same  as  at  the  time  of  acceptance 
(see  24  CFR  880.201  and  881.201). 
Section  8  New  Construction  projects 
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also  must  comply  with  HUD  minimum 
property  standards; '  applicable  State 
and  local  laws,  codes,  ordinances,  and 
regulations;  HUD  requirements 
pertaining  to  noise  abatement  and 
control;  and  HUD  requirements 
pursuant  to  section  209  of  the  Housing 
and  Community  Development  Act  of 
1974  for  "projects  for  the  elderly  or 
handicapped"  (24  CFR  880.207). 
Section  8  Substantial  RehabiUtation 
projects  must  comply  with  HUD 
minimum  design  standards  for 
rehabiUtation  for  residential 
properties;  ^  applicable  State  and  local 
laws,  codes,  ordinances,  and 
regulations;  HUD  noise  abatement  and 
control  requirements;  and  HUD  section 
209  requirements  (24  CFR  881.207).  The 
requirements  in  §§880.207  and  881.207 
generally  relate  to  design,  construction, 
and  rehabilitation  standards,  rather  than 
to  physical  maintenance  requirements. 
This  proposed  rule  only  addresses 
physical  condition  after  completion  of 
construction  and/or  rehabilitation.  This 
rule  does  not  propose  to  revise  the 
design,  construction,  and  rehabilitation 
standards  currently  found  in  HUD 
regulations. 

Additionally,  this  rule  does  not 
propose  to  revise  the  housing  quality 
standards  (HQS)  appUcable  to  the 
Section  8  Certificates  and  Vouchers 
program.  As  discussed  later  in  this 
preamble,  HQS  will  remain  applicable 
to  the  Section  8  Certificates  and 
Vouchers  Program. 

Current  Standards  Applicable  to  Public 
Housing 

HUD  Public  Housing  is  also  subject  to 
a  standard  of  decent,  safe,  and  sanitary. 
Section  3(b)(1)  of  the  1937  Act  provides 
in  relevant  part  as  follows: 

The  term  low-income  housing  means 
decent,  safe,  and  sanitary  dwellings  assisted 
under  this  Act.  The  term  "public  housing" 
means  low-income  housing,  and  all 
necessary  appurtenances  thereto,  assisted 
under  this  Act  other  than  under  section  8. 

Section  14  of  the  1937  Act,  which 
addresses  Public  Housing 
modernization,  also  emphasizes  a 
decent,  safe,  and  sanitary  housing 
standard.  Section  14(j)(2)  provides,  in 


■  The  minimum  property  standards  pertain  to 
HUD  requirements  for  site  design,  building  design, 
materials,  and  construction  of  projects.  An  owner 
has  the  obligation  to  maintain  a  project  constructed 
in  accordance  with  the  minimum  property 
standards  in  a  condition  "substantially  the  same  as 
at  the  time  of  [its]  acceptance"  (24  CFR  860.201). 

'The  HUD  minimum  design  standards  contain 
the  basic  HUD  requirements  for  the  rehabilitation 
of  projects.  An  owner  has  the  obligation  to  maintain 
a  project  rehabilitated  in  accordance  with  the 
minimum  design  standards  in  a  condition 
"substantially  the  same  as  at  the  time  of  (its) 
acceptance"  ($881,201). 


relevant  part,  that  "the  Secretary  shall 
issue  rules  and  regulations  establishing 
standards  which  provide  for  decent, 
safe,  and  sanitary  living  conditions  in 
low-rent  public  housing  projects 
*   •   "."In  addition  to  the  references  to 
the  decent,  safe,  and  sanitary  standard, 
other  sections  of  the  1937  Act  refer  to 
the  "obligation"  of  a  public  housing 
agency  (PHA)  to  inspect  and  maintain 
the  Public  Housing  units  in  the  PHA's 
projects.  For  example,  in  connection 
with  the  Pubhc  Housing  Management 
Assessment  Program  (PHMAP), 
established  by  section  6(j)  of  the  1937 
Act.  section  6(j)(l)(G)  requires  the  PHA 
to  inspect  the  units  to  ascertain 
"maintenance  or  modernization  needs." 

The  current  regulatory  provisions 
addressing  the  physical  condition  of 
Pubhc  Housing  projects  are  found  in 
several  sections  of  HUD's  regulations  in 
Title  IX  of  24  CFR:  §§  901.30  (of  the 
PHMAP  regulations),  941.203  (of  the 
Public  Housing  Development 
regulations),  965.704  (of  the  PHA- 
Owned  or  Leased  Projects  regulations), 
and  968.315  (of  the  Comprehensive 
Improvement  Program  Regulations).  In 
the  current  Public  Housing 
Development  regulations,  §941.203 
(Design  and  construction  standards) 
provides  that  Public  Housing  projects 
must  comply  with  a  national  building 
code;  applicable  State  and  local  laws, 
codes,  ordinances,  and  regulations;  and 
other  Federal  requirements,  including 
fire  safety  requirements  and  HUD 
minimum  property  standards.  (HUD's 
minimum  property  standards  are  found 
in  24  CFR  part  200.  subpart  S,  and 
remain  applicable  to  Public  Housing  as 
desi^  and  construction  standards.) 

As  noted  earlier  in  this  preamble. 
Public  Housing  is  not  only  currently 
subject  to  a  standard  of  "decent,  safe, 
and  sanitary"  housing,  there  is  also  a 
statutory  obligation  on  the  PHA  to 
inspect  Public  Housing  units  (see 
section  6(j)  of  the  1937  Act).  This 
requirement  is  found  in  the  current 
Pubhc  Housing  Management 
Assessment  Program  (PHMAP) 
regulations  (see  24  CFR  901.30).  Section 
901.30,  captioned  "Indicator  #5,  Annual 
Inspection  of  Units  and  Systems," 
provides  in  relevant  part  that:  "All 
occupied  units  are  required  to  be 
inspected."  This  proposed  rule  would 
not  change  the  current  requirement  that 
PHAs  inspect  all  of  their  units  annually 
to  determine  maintenance  and 
modernization  needs.  However,  through 
a  separate  rulemaking,  HUD  is 
proposing  new  assessment  regulations 
for  Public  Housing  imder  which  PHAs 
would  be  required  to  maintain  their 
imits  in  accordance  with  the  same 
decent,  safe,  and  sanitary  standard 


proposed  in  part  5.  subpart  G  of  this 
rule. 

Current  Standards  Applicable  to 
Insured  Multifamily  Housing 

Generally,  in  HUD-insured 
multifamily  housing,  the  mortgagors  are 
subject,  by  contract,  to  maintain  the 
mortgaged  premises,  accommodations, 
and  the  grounds  appurtenant  thereto,  in 
good  repair  and  condition.  Additionally, 
HUD's  standard  mortgage  form  requires 
the  mortgagor  to  keep  the  premises  in 
good  repair.  Although  existing  FHA 
regulations  and  supplementary 
materials  (such  as  handbooks)  do  not 
provide  exact  details  on  what  is  meant 
by  "good  repair,"  the  "good  repair" 
standard  is  very  similar  if  not  identical 
to  the  "decent,  safe,  and  sanitary" 
standard.  For  example,  HUD  Handbook 
4350.1  REV-1,  MulUfamily  Asset 
Management  and  Project  Servicing, 
provides  that  in  determining  the  level  of 
management  review  HUD  should 
perform  on  site,  it  should  review  the 
mortgagee's  annual  physical  inspection 
"to  determine  if  the  condition  of  the 
property  is  consistent  with  the 
provision  of  "decent,  safe,  and  sanitary 
housing"  (emphasis  added).  For  HUD- 
owned  projects,  section  203  of  the 
Housing  and  Conmaunity  Development 
Amendments  of  1978  (12  U.S.C.  1701- 
z-1 1 )  provides  that  HUD  shall  manage 
or  dispose  of  HUD-owTied  projects  and 
projects  covered  by  a  HUD-held 
mortgage  in  a  manner  that  will,  in  the 
least  costly  fashion  among  reasonable 
available  alternatives,  address  the  goal 
of  maintaining  existing  housing  stock  in 
a  "decent,  safe,  and  sanitary  condition," 
among  other  things. 

Summary  of  Current  Applicable 
Standards 

While  Section  II  of  the  preamble  does 
not  address  all  the  various  HUD 
programs  that  contain  housing  physical 
condition  standards  and  physical 
inspection  requirements,  the  section 
provides  examples  of  the  similarities 
and  differences  in  housing  standards 
and  inspection  requirements  to  which 
certain  HUD  subsidized,  assisted,  and/ 
or  insured  housing  is  currently  subject 
under  various  HUD  programs.  These 
standards  are  found  throughout  HUD 
regulations,  and  are  also  supplemented 
by  HUD  handbooks,  contracts, 
agreements,  and  other  documents. 
Although  several  sets  of  housing 
standards  apply  to  HUD  housing,  HUD 
finds  it  warranted,  by  the  proper 
administration  of  its  duties,  to  apply  a 
uniform  set  of  physical  condition 
standards  to  the  housing  related  to 
HUD's  Section  8  (project-based 
assistance  only),  Public  Housing, 
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Section  202/811  Supportive  Housing, 
and  multifamily  mortgage  insurance 
programs.  (As  described  below,  HUD's 
Section  8  Certificate  and  Voucher 
Programs  will  continue  to  be  subject  to 
the  existing  housing  quality  standards 
(HQS)  set  forth  in  HUD's  regulations  in 
24  CFR  part  982.)  However,  in  adopting 
uniform  physical  condition  standards 
for  HUD  housing,  this  proposed  rule 
would  not  alter  the  statutory  standard 
for  maintaining  HUD  housing.  Instead, 
this  proposed  rule,  by  using  the 
statutory  terminology,  clearly 
acknowledges  that  the  physical 
condition  of  the  housing  ^at  is  to  be 
met  is  one  of  "decent,  safe,  and 
sanitary." 

III.  Proposed  Uniform  Physical 
Condition  Standards 

Through  this  rule,  HUD  proposes 
uniform  physical  condition  standards 
that  will  serve  to  determine  whether 
certain  HUD  housing  is  decent,  safe, 
sanitary  and  in  good  repair.  HUD  also 
proposes  that  these  standards  be 
evaluated  through  uniform  physical 
inspection  procedures.  These  proposed 
standards  and  inspection  process  are 
intended  to  achieve  three  significant 
objectives: 

(1)  Consistency  in  physical  condition 
standards  for  HUD  housing; 

(2)  Standardization  of  the  inspection 
to  be  imdertaken  to  determine 
compliance  with  the  standards;  and 

(3)  Implementation  of  an 
electronically-based  inspection  system 
to  evaluate,  rate  and  ranJt  the  physical 
condition  of  HUD  housing  objectively. 

HUD  Programs  Covered  by  the  New 
Standartis 

The  proposed  new  physical  condition 
standards  will  apply  to  housing  assisted 
by  HUD  under  the  following  programs 
(Section  V  of  this  preamble  discusses 
the  specific  regulatory  parts  and 
sections  that  are  proposed  to  be 
amended).  In  this  rule,  the  various  types 
of  HUD  housing  that  are  proposed  to  be 
subject  to  the  new  physical  condition 
standards,  as  set  forth  in  paragraphs  (1) 
through  (3)  below,  are  collectively 
referred  to  as  "HUD  housing." 

1.  Section  8  Project-Based  and  Other 
Assisted  Housing 

— Section  8  Project-Based  Assistance, 
including  the  Section  8  New 
Construction,  Substantial 
Rehabilitation.  Loan  Management  Set- 
Aside.  Property  Disposition.  Moderate 
RehabiUtation  (including  the  Single 
Room  Occupancy  program  for 
homeless  individuals),  and  project- 
based  Certificate  programs; 


—Section  202  Program  of  Supportive 

Housing  for  the  Elderly; 
—Section  811  Program  of  Supportive 

Housing  for  Persons  with  Disabifities; 

and 
—Section  202  Loan  Program  for  Projects 

for  the  Elderly  and  Handicapped 

(including  202/8  projects  and  202/162 

projects). 

While  this  proposed  rule  covers 
Section  8  project-based  assistance,  as 
described  above,  this  proposed  rule 
would  not  cover  Section  8  tenant-based 
assistance  (i.e..  housing  assisted  by 
HUD's  Section  8  Certificate  and 
Vouchers  Rental  Assistance  Program; 
see  24  CFR  part  982).  The  housing 
quality  standards  (HQS)  were  originally 
estabUshed  by  the  Secretary  for  the 
purpose  of  Section  8  tenant-based 
housing  assistance.  Unlike  Section  8 
project-based  assistance.  HUD  is 
continuously  reviewing  and  approving 
new  units  into  the  Section  8  tenant- 
based  assistance  programs,  and  HUD 
has  found  that  HQS  is  appropriate  for 
this  purpose.  As  discussed  earlier  in 
this  rule.  HUD  believes  that  all  of  its 
programs  should  be  subject  to  the  same 
uniform  physical  inspection 
requirements.  HUD  also  believes  that  it 
would  be  appropriate  to  require  the 
Section  8  Certificate  and  Voucher 
(tenant-based  assistance)  programs  to  be 
subject  to  the  uniform  standards. 
However.  HUD  is  not  proposing  at  this 
time  to  apply  the  new  uniform 
standards  to  such  housing,  but  instead 
will  consider  doing  so  at  a  later  date. 

2.  FHA  Multifamily  Housing 

The  proposed  standards  also  will 
apply  to  multifamily  housing  with 
mortgages  insured  or  held  by  HUD.  or 
housing  that  is  receiving  assistance  from 
HUD,  under  the  following  authorities: 
— Section  207  of  the  National  Housing 

Act  (NHA)  (12  U.S.C.  1701  et  seq.) 

(Rental  Housing  Insurance); 
—Section  213  of  the  NHA  (Cooperative 

Housing  Insurance); 
—Section  220  of  the  NHA 

(Rehabihtation  and  Neighborhood 

Conservation  Housing  Insurance); 
—Section  221(d)  (3)  and  (5)  of  the  NHA 

(Housing  for  Moderate  Income  and 

Displaced  Families); 
— SecUon  221(d)(4)  of  the  NHA 

(Housing  for  Moderate  Income  and 

Displaced  Families); 
—Section  231  of  the  NHA  (Housing  for 

Elderly  Persons); 
—Section  232  of  the  NHA  (Mortgage 

Insurance  for  Nursing  Homes, 

Intermediate  Care  Facilities.  Board 

and  Care  Homes); 
—Section  234(d)  of  the  NHA  (Rental) 

(Mortgage  Insurance  for 

Condominiums); 


—Section  236  of  the  NHA  (Rental  and 
Cooperative  Housing  for  Lower 
Income  Families); 
—Section  241  of  the  NHA 
(Supplemental  Loans  for  Multifamily 
Projects);  and 
— Section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1707  note)  (Housing 
Finance  Agency  Risk  Sharing 
Program). 

The  proposed  standards  would  not 
apply  to  housing  insured  under  HUD's 
single  family  mortgage  insurance 
programs.  Section  5.701(b)(1)  of  this 
proposed  rule  lists  those  sections  of  the 
National  Housing  Act  that  specifically 
give  the  Secretary  authority  to  insure 
mortgages.  Sections  of  the  NHA  that 
give  the  Secretary  authority  to  insure 
mortgages  "pursuant  to"  another  section 
of  the  NHA  are  not  listed  in  the 
coverage  of  §  5.701  of  this  proposed 
rule,  because  HUD  ultimately  has 
insured  the  mortgages  under  one  of  the 
listed  statutory  sections. 

3.  Public  Housing 

— Housing  receiving  assistance  imder 

sections  5,  9  or  14  of  the  U.S.  Housing 

Act  of  1937. 

Through  a  separate  rulemaking,  HUD 
is  proposing  new  assessment  regulations 
for  Public  Housing  under  which  PHAs 
would  be  required  to  maintain  their 
units  in  accordance  with  the  same 
decent,  safe,  and  sanitary  standeuti 
proposed  in  part  5.  subpart  G  of  this 
rule.  Under  the  HUD  2020  Management 
Reform  Plan,  published  in  the  Federal 
Register  on  August  12.  1997  (62  FR 
43204).  HUD  is  seeking  new  tools  to 
strengthen  its  abilities  to  ensure  the 
soundness  and  physical  condition  of 
PubUc  Housing.  Consistent  with  HUD's 
responsibilities  under  the  new  Real 
Estate  Assessment  Center.  HUD  intends 
to  conduct  independent  inspections  of  a 
statistically  valid  number  of  Public 
Housing  units  for  each  PHA,  in  order  to 
confirm  compliance  with  the  new 
uniform  physical  condition  standards. 

Although  HUD  encourages  PHAs  to 
use  its  inspection  software  during  the 
course  of  their  own  annual  inspections 
in  order  to  promote  uniformity  in 
inspections,  HUD  is  not  proposing  at 
this  time  to  require  PHAs  to  use  HUD's 
inspection  software  for  two  reasons. 
First.  PHAs  may  have  existing  software 
for  operations  (e.g..  work  order  systems) 
that  may  be  incompatible  with  the  HUD 
software.  It  would  be  imreasonable  and 
uneconomical  to  require  PHAs  to 
change  their  existing  systems.  Second. 
PHAs  may,  as  a  part  of  their  operating 
procedures,  combine  other  inspections 
(e.g.,  housekeeping,  preventative 
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maintenance)  with  their  annual  unit 
inspections.  HUD  believes  that  its  role, 
consistent  with  section  2  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437), 
is  to  prescribe  broad  standards,  giving 
PHAs  maximum  latitude  as  to  how  best 
to  meet  those  standards  consistent  with 
existing  statutes,  regulations,  and  their 
own  operating  procedures  and  practices. 
HUD  has  no  objection,  however,  if  the 
PHA  determines  that  use  of  the  HUD 
software  for  its  own  purposes  is  in  its 
best  interests. 

Standards  for  Determining  Housing 
That  Is  Decent,  Safe,  Sanitary  and  in 
Good  Repair 

The  imiform  standards  in  this 
proposed  rule  would  set  parameters 
under  which  the  HUD  housing  must  be 
maintained  and  will  be  evaluated.  These 
standards  are  designed  to  analyze,  score, 
and  rank  the  overall  and  general 
physical  condition  of  a  project.  This 
evaluation  would  not  focus  on  a  single 
element,  but  would  take  into 
consideration  significant  observable 
deficiencies  and  score  compliance  taken 
as  a  whole.  A  single  critical  element 
with  a  major  defect  (for  example,  an 
inoperable  heating  system),  however, 
could  have  a  significant  impact  on  a 
project's  overall  evaluation.  The 
proposed  standards  emphasize  health 
and  safety  considerations  as  essential  to 
housing  that  is  decent,  safe,  sanitary  and 
in  good  repair. 

The  physical  condition  standards  are 
intentionally  broad  and  are  defined  with 
terms  such  as  in  "proper  operating 
condition,"  "adequately  functional," 
and  "free  of  health  and  safety  hazards." 
Given  the  differences  in  construction 
and  design  of  HUD  housing,  and  the 
different  types  of  electrical  and  utility 
systems  that  an  inspector  will 
encoiuiter,  the  rule  cannot  define  or 
describe  proper  operating  condition  for 
every  type  of  system.  For  example,  an 
inspection  of  whether  an  electrical 
heating  system  is  operating  properly 
might  be  different  from  an  inspection  of 
whether  an  oil-based  heating  system  is 
operating  properly.  This  would  not 
mean,  however,  that  these  two  systems 
should  be  subject  to  a  different  physical 
condition  standard.  The  standard — 
proper  operating  condition — is  the  same 
for  both  types  of  systems  and  is  the 
same  for  all  heating  systems. 

The  uniform  physical  condition 
standards  in  this  proposed  rule  do  not 
include  design  or  configuration 
requirements  for  housing  (e.g.,  these 
standards  do  not  require  that  every  unit 
have  a  kitchen).  The  regulations  for  the 
individual  housing  programs  wili 
continue  to  contain  any  such  design  or 
configuration  requirements.  The 


uniform  physical  condition  standards  in 
this  proposed  rule  are  structured  so  that 
regardless  of  the  configuration  of  a 
particular  project  or  unit  (for  example, 
a  shared  kitchen  versus  private 
kitchens),  the  project  or  unit  would  be 
inspected  under  the  uniform  standards. 
Similarly,  the  proposed  standards  do 
not  address  occupancy  requirements  of 
a  dwelling  unit,  that  is.  the  number  of 
residents  per  unit.  The  proposed 
standards  are  solely  concerned  with  the 
physical  condition  of  the  housing  and 
the  operational  state  of  its  various 
elements,  to  the  extent  relevant. 

The  proposed  new  standards  address 
six  major  areas  of  the  HUD  housing: 

(1)  Site; 

(2)  Building  exterior; 

(3)  Building  systems; 

(4)  Dwelling  units; 

(5)  Common  areas;  and 

(6)  Health  and  safety. 

Under  this  proposed  rule,  the  major 
areas  of  the  HUD  housing  and  their 
related  elements  are  to  be  maintained  in 
a  manner  that  is  decent,  safe,  sanitary 
and  in  good  repair.  Intrinsic  to  all  these 
areas  are  health  and  safety 
considerations.  However,  there  are  other 
broad  health  and  safety  concerns  that 
HUD  will  evaluate  at  any  time  they  are 
observed.  Since  HUD  places  such  a  high 
priority  on  health  and  safety  concerns, 
this  proposed  rule  identifies  them 
separately. 

1 .  Site.  The  site  components,  such  as 
fencing  and  retaining  walls,  grounds, 
lighting,  mailboxes/project  signs, 
parking  lots/ driveways,  play  areas  and 
equipment,  refuse  disposal,  roads,  storm 
drainage  and  walkways  must  be  free  of 
health  and  safety  hazards  and  be  in 
good  repair.  The  site  must  not  be  subject 
to  material  adverse  conditions,  such  as 
abandoned  vehicles,  dangerous  walks  or 
steps,  poor  drainage,  septic  tank  back- 
ups, sewer  hazards,  excess 
accumulations  of  trash,  vermin  or 
rodent  infestation  or  fire  hazards. 

2.  Building  Exterior.  Each  building  on 
the  site  must  be  structiu^lly  sound, 
secure,  habitable,  and  in  good  repair. 
Each  building's  doors,  fire  escapes, 
foundations,  lighting,  roofs,  walls,  and 
windows,  where  applicable,  must  be 
free  of  health  and  safety  hazards, 
op)erable,  and  in  good  repair. 

3.  Building  Systems.  Each  building's 
domestic  water,  electrical  system, 
elevators,  emergency  power,  fire 
protection,  HVAC,  and  sanitary  system 
must  be  free  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  good  repair. 

4.  Dwelling  Units.  Eacn  dwelling  unit 
within  a  building  must  be  structurally 
sound,  habitable,  and  in  good  repair.  All 
areas  and  as(>ects  of  the  dwelling  unit 


must  be  free  of  health  and  safety 
hazards.  The  unit's  bathroom,  call-for- 
aid,  ceiling,  doors,  electrical  systems, 
floors,  hot  water  heater,  HVAC,  kitchen, 
lighting,  outlets/switches,  patio/porch/ 
balcony,  smoke  detectors,  stairs,  walls, 
and  windows  (where  applicable)  must 
be  free  of  health  and  safety  hazards, 
functionally  adequate,  operable,  and  in 
good  repair.  Where  applicable,  the 
dwelling  unit  must  have  hot  and  cold 
running  water,  including  an  adequate 
source  of  potable  water  (note  for 
example  that  single  room  occupancy 
units  may  not  contain  water  facilities). 
If  the  dwelling  unit  includes  its  own 
sanitary  facility,  it  must  be  in  proper 
operating  condition,  usable  in  privacy, 
and  adequate  for  personal  hygiene  and 
the  disposal  of  human  waste.  The 
dwelling  unit  must  include  at  least  one 
battery-operated  or  hard-wired  smoke 
detector,  in  proper  working  condition, 
on  each  level  of  the  unit.  Properties  that 
are  subject  to  the  specific  requirements 
of  the  Fire  Administration 
Authorization  Act  must  also  comply 
with  those  requirements. 

5.  Common  Areas.  The  common  areas 
must  be  structurally  sound,  secure,  and 
functionally  adequate  for  the  purposes 
intended.  The  basement/garage/carport, 
restrooms,  closets,  utility,  mechanical, 
community  rooms,  day  care,  halls/ 
corridors,  stairs,  kitchens,  laundry 
rooms,  office,  porch,  patio,  balcony,  and 
trash  collection  areas,  if  applicable, 
must  be  free  of  health  and  safety 
hazards,  operable,  and  in  good  repair. 
All  common  area  ceilings,  doors,  floors, 
HVAC,  lighting,  outlets/switches,  smoke 
detectors,  stairs,  walls,  and  windows,  to 
the  extent  appUcable,  must  be  free  of 
health  and  safety  hazards,  operable,  and 
in  good  repair.  'These  standards  for 
common  areas  would  apply,  to  a  varying 
extent,  to  all  HUD  housing,  but  will  be 
particularly  relevant  to  congregate 
housing,  independent  group  homes/ 
residences,  and  single  room  occupancy 
imits,  in  which  the  individual  dwellii^ 
units  (sleeping  areas)  do  not  contain 
kitchen  and/or  bathroom  facihties. 

6.  Health  and  Safety  Considerations. 
All  areas  and  components  of  the 
housing  must  be  free  of  health  and 
safety  hazards.  As  discussed  in  the 
preceding  section,  the  five  other  major 
inspectable  areas  contain  health  and 
safety  considerations  that  will  be 
evaluated  in  the  applicable  areas.  In 
addition,  there  are  broad  health  and 
safety  concerns  by  which  HUD  will 
evaluate  the  housing.  These  areas 
include,  but  are  not  hmited  to,  air 
quality,  electrical  hazards,  elevators, 
emergency/fire  exits,  flammable 
materials,  garbage  and  debris,  handrail 
hazards,  infestation,  and  lead-based 
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paint.  For  example,  the  buildings  must 
have  fire  exits  that  are  not  blocked  and 
are  accessible  to  all  residents,  and  have 
hand  rails  that  are  undamaged  and  have 
no  other  observable  deficiencies.  The 
housing  must  have  no  evidence  of 
infestation  by  rats,  mice,  or  other 
vermin,  or  of  garbage  and  debris.  The 
housing  must  have  no  evidence  of 
electrical  hazards,  natural  hazards,  or 
fire  hazards.  The  dwelling  units  and 
common  areas  must  have  proper 
ventilation  and  be  firee  of  mold,  odor,  or 
other  observable  deficiencies.  The 
housing  must  comply  with  all 
requirements  related  to  the  evaluation 
and  reduction  of  lead-based  paint 
hazards  and  have  available  proper 
certifications  of  such. 

With  regard  to  the  evaluation  and 
reduction  of  lead-based  paint  hazards, 
HUD  is  developing  consohdated  final 
regulations  to  implement  sections  1012 
and  1013  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992. 
which  is  Title  X  of  the  Housing  and 
Community  Development  Act  of  1992 
(42  U.S.C  4851  et  seq.).  These  final 
regulations  will  be  based  upon  a 
proposed  rule  published  on  June  7,  1996 
(61  FR  29170).  and  will  be  codified  in 
24  CFR  part  35. 

No  Preemption  of  State  and  Local 
Building  and  Maintenance  Codes.  The 
new  uniform  physical  condition 
standards  in  this  rule  would  not 
supersede  or  preempt  State  and  local 
building  and  maintenance  codes  with 
which  HUD  housing  must  comply.  HUD 
housing  must  continue  to  adhere  to 
these  codes. 

rV.  Proposed  Uniform  Physical 
Inspection  Requirements 

Frequency  of  Inspection 

To  make  a  determination  of  whether 
the  owner  is  providing  HUD  housing 
that  is  decent,  safe,  sanitary  and  in  good 
repair,  this  rule  proposes  to  continue 
the  practice  currently  found  in  HUD 
programs  of  requiring  a  physical 
inspection  of  each  HUD  housing 
structure  (except  that  Public  Housing 
shall  be  inspected  as  described  below). 
This  proposed  rule  would  require  such 
inspections  annually,  unless  HUD 
provides  notice  to  the  contrary.  HUD 
housing  is  currently  subject  to  an 
annual  inspection  requirement; 
therefore,  an  annual  insp)ection  would 
impose  no  new  requirement. 

The  New  Inspection  Protocol 

Along  with  the  uniform  physical 
condition  standards  proposed  in  this 
rule,  HUD  intends  to  implement  a  new 
computer-driven  physical  inspection 
protocol.  The  inspection  would  not 


have  to  be  performed  by  an  engineer  or 
architect,  but  may  be  performed  by  a 
person  who  is  generally  famiUar  with 
real  estate  of  the  type  to  be  inspected. 
Any  eligible  individual  who  is  trained 
and  certified  under  HUD  auspices  to  use 
the  new  HUD  computer  program  may 
conduct  the  inspection.  The  inspector 
will  complete  the  inspection  using  a 
hand-held  computer  that  uses  the  HUD 
software.  The  new  HUD  computer 
program  would  guide  the  inspector 
through  the  inspection,  prompting  the 
necessary  observations  to  be  made 
regarding  the  condition  of  the  property. 
The  computer  program  is  based  on 
substantially  objective  observations, 
which  will  tend  to  eliminate  the 
uncertainty  of  subjective  interpretation 
of  the  physical  condition  standards.  The 
results  of  the  inspection  will  be 
electronically  transferred  to  HUD  and 
will  be  processed  and  scored  by 
electronic  means  and  recorded  in  a 
Central  Integrated  Data  Repository. 

Determining  Whether  HUD  Housing 
Meets  the  New  Physical  Condition 
Standards 

The  determination  of  whether  the 
HUD  housing  meets  the  standard  of 
decent,  safe,  sanitary  and  in  good  repair 
would  be  based  on  a  review  of 
observable  deficiencies  of  the  health 
and  safety  conditions,  the  site,  the 
building,  the  dwelling  units,  and  the 
common  areas  of  such  housing.  The 
computer  program  will  generate  a  score 
for  these  major  areas  and  their 
respective  elements.  The  scores  will 
allow  HUD  to  rank  the  housing 
according  to  physical  condition  as 
determined  by  the  computer-based 
inspection. 

Inherent  in  such  a  scoring  system  is 
the  weighting  of  factors  that  make  up 
the  physical  condition  standards.  For 
instance,  health  and  safety  hazards  are 
of  utmost  importance  to  HUD;  therefore, 
these  factors,  as  well  as  other  key 
components  of  the  building  (i.e.,  roof, 
walls,  heating)  might  be  more  heavily 
weighted  in  the  scoring.  Other  factors 
that  are  less  crucial  to  health  and  safety, 
although  still  related  to  housing  that  is 
decent,  safe,  sanitary  and  in  good  repair, 
might  receive  a  lower  weight.  For 
example,  a  faulty  roof  would  generally 
be  weighed  more  heavily  than  a  faulty 
sidewalk,  because  it  could  generally 
have  a  greater  impact  on  the  residents' 
health  and  safety.  The  evaluation 
system  will  create  a  composite  score  for 
HUD  housing  by  calculating  the 
component  scores  on  a  weighted 
average  basis. 


V.  Regulatory  Amendments 

New  Subpart  for  Physical  Condition 
Standards  and  Inspection  Requirements 

This  rule  proposes  to  create  a  new 
subpart  G  in  24  CFR  part  5.  The 
regulations  in  part  5  represent  HUD's 
general  program  requirements,  as  well 
as  requirements  that  cut  across  one  or 
more  HUD  programs.  This  new  subpart 
G  would  consist  of  three  sections. 
Section  5.701  would  provide  the  lists  of 
the  types  of  HUD  housing  to  which  the 
uniform  physical  condition  standards 
and  inspection  requirements  would 
apply.  This  section  also  would  describe 
the  unique  applicability  of  the  proposed 
requirements  to  the  Public  Housing 
program,  as  described  above. 

Section  5.703  would  contain  the 
physical  condition  standards  for  HUD 
housing  that  is  decent,  safe,  sanitary  and 
in  good  repair.  These  are  the  standards 
to  which  HUD  housing  must  be 
maintained.  Section  5.705  would  simply 
provide  that  any  entity  responsible  for 
conducting  a  physical  inspection  of 
HUD  housing  must  inspect  such 
housing  annually  (unless  HUD  provides 
notice  to  the  contrary),  in  accordance 
with  HUD-prescribed  physical 
inspection  procedures.  This  rule  would 
not  affect  the  existing  requirements 
under  each  covered  HUD  program 
regarding  which  entity  is  responsible  for 
conducting  the  physical  inspection. 
HUD  intends  to  provide  more  details 
with  respect  to  the  implementation  of 
its  physical  inspection  system  through 
notices  and  other  guidance  materials. 

Conforming  Amendments  in  Program 
Regulations 

In  accordance  with  the  proposed 
physical  condition  standards  and 
inspection  requirements,  this  rule  also 
proposes  to  make  several  conforming 
amendments  to  HUD's  program 
regulations. 

1.  24  CFR  part  207;  Multi family 
Housing  Mortgage  Insurance.  This  rule 
proposes  to  add  a  new  §  207.260,  which 
will  provide  that  for  FHA-insured 
multifamily  properties,  the  mortgagor 
must  maintain  the  insured  project  in 
accordance  with  the  physical  condition 
standards  in  the  new  subpart  G  of  part 
5.  This  section  would  also  require  the 
mortgagee  to  inspect  the  project  in 
accordance  with  the  requirements  in 
subpart  G  of  part  5.  As  described  above, 
the  requirements  for  the  mortgagor  to 
maintain  the  property  in  a  condition 
that  is  decent,  safe,  sanitary  and  in  good 
repair  (and  for  the  mortgagee  to  inspect 
the  property)  are  not  new.  This  rule 
provides  a  clear  set  of  physical 
.  condition  standards  and  inspection 
reqxiirements  to  help  ensure  that  these 
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properties  are  maintained  in  accordance 
with  such  obligations. 

2.  24  CFH  part  266;  Housing  Finance 
Agency  (HFA)  Risk-Sharing.  This  rule 
proposes  to  add  a  new  §  266.507  to 
provide  that  the  mortgagor  must 
maintain  the  project  in  accordance  with 
the  new  physical  condition  standards  in 
subpart  G  of  part  5.  This  new  section 
would  apply  the  new  standards  to  all 
projects  insured  previously  or  in  the 
hiture.  This  rule  also  proposes  to 
remove  §  266.505(b)(6)  regarding  the 
maintenance  requirements  of  the 
Regulatory  Agreement  between  the  HFA 
and  the  mortgagor,  since  the 
maintenance  requirements  would  be  in 
the  new  §  266.507.  This  rule  would  also 
amend  §  266.510(a)  to  require  HFAs  to 
perform  their  inspections  in  accordance 
with  the  inspection  requirements  in 
subpart  G  of  part  5. 

3.  24  CFR  part  880:  Section  8  New 
Construction.  This  rule  proposes  to 
amend  §  880.201  to  revise  the  definition 
of  the  term  "Decent,  safe,  and  sanitary." 
This  rule  would  provide  that  decent, 
safe,  and  sanitary  housing  is  housing 
that  meets  the  requirements  of  subpart 
G  of  part  5.  This  rule  also  proposes  to 
remove  {wragraph  (a)  of  §  880.207 
regarding  HUD's  minimum  property 
standards,  since  compliance  with  the 
new  subpart  G  of  part  5  would  replace 
the  continuing  requirement  to  comply 
with  these  standards. 

4.  24  CFR  part  881;  Section  8 
SubstantiaJ  Rehabilitation.  This  rule 
proposes  to  amend  §  881.201  to  revise 
the  definition  of  the  term  "Decent,  safe, 
and  sanitary."  This  rule  would  provide 
that  decent,  safe,  and  sanitary  housing 
is  housing  that  meets  the  requirements 
of  subpart  G  of  part  5.  This  rule  also 
proposes  to  remove  paragraph  (a)  of 

§  881.207  regarding  HUD's  minimum 
design  standards,  since  comphance  with 
the  new  subpart  G  of  part  5  would 
replace  the  continuing  requirement  to 
comply  with  these  standards. 

5.  24  CFR  part  882;  Section  8  (Project- 
Based)  Moderate  Rehabilitation 
(including  the  Single  Room  Occupancy 
program  for  homeless  individuals).  HUD 
recently  amended  its  regulations  in  part 
882  to  remove  the  regiilatory  provisions 
on  certificates.  These  provisions  are 
now  in  part  982.  (Please  see  the  Section 
8  Certificate  and  Voucher  Programs 
Conforming  Rule,  published  in  the 
Federal  Register  on  April  30,  1998,  63 
FR  23826.)  The  only  regulatory 
provisions  remaining  in  part  882  are  for 
two  Section  8  project-based  programs — 
Moderate  Rehabilitation  and  Single 
Room  Occupancy  for  homeless 
individuals. 

This  rule  proposes  to  amend  part  882 
further  to  recognize  the  new  uniform 


physical  condition  standards.  This  rule 
would  amend  §  882.102  to  revise  the 
definition  of  the  term  "Decent,  safe,  and 
sanitary."  This  rule  would  provide  that 
decent,  safe,  and  sanitary  housing  is 
housing  that  meets  the  requirements  of 
subpart  G  of  part  5.  This  rule  would  also 
remove  the  definition  of  "Housing 
Quahty  Standards"  from  §882.102, 
since  those  standards  would  be  replaced 
by  the  new  uniform  physical  condition 
standards  in  this  proposed  rule. 
This  rule  would  then  amend 
§  882.404  by  replacing  the  Housing 
Quality  Standards  with  references  to  the 
new  physical  condition  standards  in 
subpart  G  of  part  5.  This  rule  would 
retain,  however,  the  lead-based  paint 
requirements  that  are  otherwise 
embedded  in  the  Housing  Quality 
Standards.  This  rule  would  not  aHect 
the  applicability  of  HUD's  lead-based 
paint  requirements  (although  please  see 
the  reference  above  to  the  separate 
regulations  that  are  under  development 
for  lead-based  paint).  Similarly,  this  rule 
would  also  amend  §  882.803(b)  for  the 
SRO  program  by  replacing  references  to 
the  Housing  Quality  Standards  with 
references  to  §  882.404. 

6.  24  CFR  part  883;  Section  8  State 
Housing  Agencies.  This  rule  proposes  to 
amend  §  883.302  to  add  a  definition  of 
the  term  "Decent,  safe,  and  sanitary." 
This  rule  would  provide  that  decent, 
safe,  and  sanitary  housing  is  housing 
that  meets  the  requirements  of  subpart 
G  of  part  5.  This  rule  also  proposes  to 
remove  the  definition  of  "MPS 
(Minimum  Property  Standards)"  in 

§  883.302,  and  paragraphs  (a)(1)  and 
(b)(1)  of  §  883.310  regarding  HUD's 
minimum  property  and  design 
standards,  since  comphance  with  the 
new  subpart  G  of  part  5  would  replace 
the  continuing  requirement  to  comply 
with  these  standards. 

7.  24  CFR  part  884;  Section  8  New 
Construction  Set-Aside  for  Rural  Rental 
Housing.  This  rule  proposes  to  amend 

§  884.102  to  revise  the  definition  of  the 
term  "Decent,  safe,  and  sanitary."  This 
rule  would  provide  that  decent,  safe, 
and  sanitary  housing  is  housing  that 
meets  the  requirements  of  subpart  G  of 
part  5.  This  rule  also  proposes  to 
remove  the  definition  of  "Minimimi 
property  standards"  in  §884.102,  and 
paragraph  (b)(1)  of  §884.110  regarding 
HUD's  minimim3  property  standards, 
since  compliance  with  the  new  subpart 
G  of  part  5  would  replace  the  continuing 
requirement  to  comply  with  those 
standards. 

8.  24  CFR  part  886;  Section  8  Special 
Allocations  (Loan  Management  Set- 
Aside  (IMSA)  and  Property  Disposition 
(PD)).  This  rule  proposes  to  amend 
§§886.102  (LMSA)  and  886.302  (PD)  to 


revise  the  definition  of  the  term 
"Decent,  safe,  and  sanitary."  This  rtile 
would  provide  that  decent,  safe,  and 
sanitary  housing  is  housing  that  meets 
the  requirements  of  subpart  G  of  part  5. 
This  rule  also  would  amend  §§  886.113 
(LMSA)  and  886.307  (PD)  by  replacing 
the  Housing  Quality  Standards  with 
references  to  the  new  physical  condition 
standards  in  subpart  G  of  part  5.  This 
rule  would  retain,  however,  the  specific 
occupancy  requirements  (i.e.,  the 
number  of  tenants  per  dwelling  unit); 
such  requirements  are  not  addressed  by 
the  new  uniform  physical  condition 
standards.  This  rule  also  would  retain 
the  lead-based  paint  requirements  that 
are  otherwise  embedded  in  the  Housing 
Quality  Standards.  This  rule  would  not 
affect  the  apphcability  of  HUD's  lead- 
based  paint  requirements  (although 
please  see  the  reference  above  to  the 
separate  regulations  that  are  under 
development  for  lead-based  paint). 

9.  24  CFR  part  891;  Supportive 
Housing  for  the  Elderly  and  Persons 
with  Disabilities.  This  rule  would  add  a 
new  §  891.190  to  provide  that  housing 
assisted  under  these  supportive  housing 
programs  must  be  maintained  and 
inspected  in  accordance  with  the 
proposed  physical  condition  standards 
and  inspection  requirements  in  subpart 
G  of  part  5. 

10.  24  CFR  part  965;  PHA-Owned  or 
Leased  Projects— General  Provisions. 
This  rule  proposes  to  add  a  new  subpart 
F  (consisting  of  §  965.601)  to  part  965. 
Secticoi  965.601  would  require  that 
housing  that  is  owned  or  leased  by  a 
PHA  must  be  maintained  in  accordance 
with  the  new  uniform  physical 
condition  standards.  Section  965.601 
would  also  provide  that  for  each  PHA, 
HUD  intends  to  perform  independent 
inspections  to  confirm  that  Pubhc 
Housing  is  being  maintained  in 
accordance  with  the  new  uniform 
physical  condition  standards  using  the 
proposed  new  inspection  system,  based 
upon  a  statistically  valid  sample  of 
Pubhc  Housing  units  for  each  PHA. 

11.24  CFR  part  983;  Section  8  Project- 
Based  Certificate  Program.  This  rule 
proposes  to  amend  §  983.5  by  replacing 
the  Housing  Quality  Standards  with 
references  to  the  new  physical  condition 
standards  in  subpart  G  of  part  5.  This 
rule  would  retain,  however,  the  specific 
occupancy  requirements,  since  these 
requirements  are  not  addressed  by  the 
new  uniform  physical  condition 
standards.  This  rule  also  would  retain 
the  lead-based  paint  requirements  that 
are  otherwise  embedded  in  the  Housing 
Quahty  Standards.  This  rule  would  not 
affect  the  applicabiUty  of  HUD's  lead- 
based  paint  requirements  (although 
please  see  the  reference  above  to  the 
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separate  regulations  that  are  under 
development  for  lead-based  paint). 

VI.  Justification  for  30-Day  Comment 
Period 

In  general,  it  is  HUD's  policy  that 
notices  of  proposed  rulemalung  are  to 
afford  the  public  not  less  than  60  days 
for  submission  of  comments,  in 
accordance  with  its  regulations  on 
rulemaking  in  24  CFR  part  10.  However. 
HUD  has  determined  that  there  is  good 
cause  to  reduce  the  public  comment 
period  for  this  proposed  rule  to  30  days. 
As  discussed  in  more  detail  earlier  in 
this  preamble,  the  announcement, 
through  this  rule,  of  HUD's  proposal  to 
establish  a  imiform  set  of  physical 
condition  standards  and  to  establish  a 
uniform  inspection  protocol  has  been 
developed  with  the  participation  of 
HUD's  program  participants,  industry 
leaders,  and  experts  in  the  real  estate 
inspection  industries.  As  also  discussed 
in  the  preamble,  in  adopting  uniform 
physical  condition  standards  for  HUD 
housing,  this  proposed  rule  would  not 
alter  the  statutory  standard  for  the 
maintenance  of  HUD  housing,  nor  the 
existing  requirement  to  conduct 
property  inspection.  HUD  anticipates 
that  making  these  standards  uniform 
and  consistent  will  ease  the 
administrative  burden  for  participants 
in  the  covered  HUD  programs,  and 
therefore  there  is  a  benefit  to  making 
this  standard  effective  at  the  earliest 
date  possible.  Given  these  reasons,  HUD 
has  determined  that  the  30-day 
comment  period  for  this  proposed  rule 
should  provide  sufficient  notice  and 
opportimity  for  interested  entities  to 
comment,  hi  order  to  provide  the  fullest 
and  most  expedient  access  to  the 
provisions  of  this  proposed  rule,  HUD 
will  make  it  available  on  the  HUD  Home 
Page  on  the  World  Wide  Web  at  http:/ 
/www. hud. gov,  on  the  date  of 
publication  in  the  Federal  Register. 
HUD  will  also  directly  notify  entities 
that  have  expressed  a  significant  interest 
to  HUD  by  sending  such  entities  a  copy 
of  this  proposed  rule. 

Vn.  Findings  and  Certifications 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30. 1993. 
OMB  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action."  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  in  this 
proposed  rule  subsequent  to  its 


submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  between  7;30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel. 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.  Washington,  DC. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW, 
Washiiigton,  EXl 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  is  not 
anticipated  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  All  HUD 
housing  is  currently  subject  to  physical 
condition  standards  and  a  physical 
inspection  requirement.  As  discussed  in 
the  preamble  to  this  proposed  rule, 
there  are  statutory  directives  to  maintain 
HUD  housing  in  a  condition  that  is 
decent,  safe,  and  sanitary.  Accordingly, 
this  proposed  rule  does  not  alter  that 
requirement,  nor  does  the  proposed  rule 
shift  responsibility  with  respect  to  who 
conducts  the  physical  inspection  of  the 
property.  The  entities  and  individuals 
currently  responsible  for  the  inspection 
of  HUD  subsidized  properties  would 
remain  responsible.  The  proposed  rule, 
however,  provides  for  uniform  physical 
inspection  standards  for  the  majority  of 
HUD  programs.  These  standards  would 
not  be  significantly  different  from  those 
standards  to  which  HUD  housing  is 
cvurently  subject.  The  existing 
applicable  standards  are  similar  but 
there  are  some  variations  from  HUD 
program  to  program.  HUD  anticipates 
that  making  these  standards  uniform 
and  consistent  for  the  HUD  programs 
covered  by  this  rule  will  ease  the 
administrative  burden  for  participants 
in  the  covered  HUD  programs,  including 
and  particularly  small  entities.  As  with 
the  implementation  of  any  new  or 
modified  program  requirement,  HUD 
intends  to  provide  guidance  to  the 
covered  entities,  particularly  small 


entities,  to  assist  them  in  understanding 
the  changes  being  made. 

NotwiUistanding  HUD's 
determination  that  this  proposed  rule 
would  not  have  a  significant  econcHnic 
impact  on  small  entities,  HUD  ' 

specifically  invites  comments  regarding 
alternatives  to  this  proposed  rule  that 
would  meet  HUD's  objectives  as 
described  in  this  preamble. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  poUcies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  proposed 
rule  would  provide  a  uniform  set  of 
physical  condition  standards  and 
physical  inspection  requirements  for 
HUD  housing,  which  would  make 
HUD's  requirements  clearer  and  more 
objective.  As  a  result,  the  proposed  rule 
is  not  subject  to  review  under  the  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  govenunents,  and  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
that  would  be  affected  by  this  proposed 
rule  are: 
14.126 — Mortgage  Insurance — 

Cooperative  Projects  (Section  213) 
14.129 — Mortgage  Insurance — Nursing 

Homes,  Intermediate  Care  Facilities. 

Board  and  Care  Homes  and  Assisted 

Living  Facilities  (Section  232) 
14.134 — Mortgage  Insurance — Rental 

Housing  (Section  207) 
14.135 — Mortgage  Insurance — Rental 

and  Cooperative  Housing  for 

Moderate  Income  Families  and 

Elderly.  Market  Rate  Interest  (Sections 

221(d)  (3)  and  (4)) 
14.138 — Mortgage  Insurance — Rental 

Housing  for  Elderly  (Section  231) 
14.139 — Mortgage  Insurance — Rental 

Housing  in  Urban  Areas  (Section  220 

Multifamily) 
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14.157 — Supportive  Housing  for  the 

Elderly  (Section  202) 
14.181 — Supportive  Housing  for  Persons 

with  Disabilities  (Section  811) 
14.188 — Housing  Finance  Agency  (HFA) 

Risk  Sharing  Pilot  Program  (Section 

542(c)) 
14.856 — Lower  Income  Housing 

Assistance  Program — Section  8 

Moderate  Rehabilitation 

List  of  Subjects 

24  CFR  Part  5 

Administrative  practice  and 
procedure,  Aged,  Claims,  Drug  abuse, 
Drug  traffic  control.  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low-  and  moderate-income  housing. 
Mortgage  insurance.  Pets,  Public 
housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  207 

Manufactured  homes,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations.  Mortgage 
insurance.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  881 

* 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

Grant  programs — ^housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 


24  CFR  Part  886 

Grant  programs — housing  and 
commimity  development.  Lead 
poisoning,  Rent  subsidies,  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  891 

Aged,  Capital  advance  programs,  Civil 
rights,  Grant  programs — housing  and 
community  development.  Individuals 
with  disabihties.  Loan  programs — 
housing  and  community  development, 
Low-and  moderate-income  housing. 
Mental  health  programs,  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  965 

Energy  conservation.  Government 
procurement.  Grant  programs — housing 
and  community  development.  Lead 
poisoning,  Loan  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  983 

Grant  programs — housing  and 
community  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  title  24  of  the  CFR  is 
proposed  to  be  amended  as  follows: 

PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d).  unless 
otherwise  noted. 

2.  A  new  subpart  G  is  added  to  part 
5  to  read  as  follows: 

Subpart  G — Physical  Condition  Standards 
and  Inspection  Requirements 

Sec. 

5.701     Applicability. 

5.703    Physical  condition  standards  for  HUD 

housing  that  is  decent,  safe,  sanitary  and 

in  good  repair  (DSS/GR). 
5.705    Uniform  physical  inspection  . 

requirements. 

Subpart  G — Physical  Condition 
Standards  and  Inspection 
Requirements 

§5.701    Applicability. 

(a)  This  subpart  applies  to  housing 
assisted  by  HUD  under  the  following 
programs: 

(1)  All  Section  8  project-based 
assistance.  "Project-based  assistance" 
means  Section  8  assistance  that  is 
attached  to  the  structure  (see 
§  982.1(b)(1)  regarding  the  distinction 
between  "project-based"  and  "tenant- 
based"  assistance);  . 


(2)  Section  202  Program  of  Supportive 
Housing  for  the  Elderly; 

(3)  Section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities; 

(4)  Section  202  loan  program  for 
projects  for  the  elderly  and  handicapped 
(including  202/8  projects  and  202/162 
projects). 

(b)  This  subpart  also  applies  to 
housing  with  mortgages  insured  or  held 
by  HUD,  or  housing  that  is  receiving 
assistance  from  HUD,  under  the 
following  authorities: 

(1)  Section  207  of  the  National 
Housing  Act  (NHA)  (12  U.S.C.  1701  et 
seq.)  (Rental  Housing  Insurance); 

(2)  Section  213  of  the  NHA 
(Cooperative  Housing  Insurance); 

(3)  Section  220  of  the  NHA 
(Rehabilitation  and  Neighborhood 
Conservation  Housing  Insurance); 

(4)  Section  221(d)(3)  and  (5)  of  the 
NHA  (Housing  for  Moderate  Income  and 
Displaced  Families); 

(5)  Section  221(d)(4)  of  the  NHA 
(Housing  for  Moderate  Income  and 
Displaced  Families); 

(6)  Section  231  of  the  NHA  (Housing 
for  Elderly  Persons); 

(7)  Section  232  of  the  NHA  (Mortgage 
Insurance  for  Nursing  Homes, 
Intermediate  Care  FaciUties,  Board  and 
Care  Homes); 

(8)  Section  234(d)  of  the  NHA  (Rental) 
(Mortgage  Insurance  for 
Condominiums); 

(9)  SecUon  236  of  the  NHA  (Rental 
and  Cooperative  Housing  for  Lower 
Income  FamiUes); 

(10)  Section  241  of  the  NHA 
(Supplemental  Loans  for  Multifamily 
Projects);  and 

(11)  Section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1707  note)  (Housing  Finance 
Agency  Risk  Sharing  Program). 

(c)  lliis  subpart  also  appUes  to  Public 
Housing  (housing  receiving  assistance 
under  sections  5,  9,  or  14  of  the  U.S. 
Housing  Act  of  1937). 

(d)  For  purposes  of  this  subpart,  the 
term  "HUD  housing"  means  the  types  of 
housing  listed  in  paragraphs  (a),  (b).  and 
(c)  of  this  section. 

§  5.703  Physical  condition  standards  for 
HUD  housing  that  is  decent,  safe,  sanitary 
and  In  good  repair  (DSS/GR). 

HUD  housing  must  be  decent,  safe, 
sanitary  and  in  good  repair.  Owners  of 
housing  described  in  §  5.701(a), 
mortgagors  of  housing  described  in 
§  5.701(b),  and  PHAs  and  other  entities 
approved  by  HUD  owning  housing 
described  in  §  5.701(c)  must  maintain 
such  housing  in  a  manner  that  meets  the 
physical  condition  standards  set  forth  in 
this  section  in  order  to  be  considered 
decent,  safe,  sanitary  and  in  good  repair. 
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These  standards  address  the  major  aretis 
of  the  HUD  housing:  the  site;  the 
building  exterior;  the  building  systems; 
the  dwelling  units;  the  common  areas; 
and  health  and  safety  considerations. 

(a)  Site.  The  site  components,  such  as 
fencing  and  retaining  walls,  grounds, 
lighting,  mailboxes/project  signs, 
parking  lots/ driveways,  play  areas  and 
equipment,  refuse  disposal,  roads,  storm 
drainage  and  walkways  must  be  free  of 
health  and  safety  hazards  and  be  in 
good  repair.  The  site  must  not  be  subject 
to  material  adverse  conditions,  such  as 
abandoned  vehicles,  dangerous  walks  or 
steps,  poor  drainage,  septic  tank  back- 
ups, sewer  hazards,  excess 
accumulations  of  trash,  vermin  or 
rodent  infestation  or  fire  hazards. 

(b)  Building  exterior.  Each  building  on 
the  site  must  be  structurally  sound, 
seciu^.  habitable,  and  in  good  repair. 
Each  bmlding's  doors,  fire  escapes, 
foundations,  lighting,  roofs,  walls,  and 
windows,  where  applicable,  must  be 
free  of  health  and  safety  hazards, 
operable,  and  in  good  repair. 

(c)  Building  systems.  Each  building's 
domestic  water,  electrical  system, 
elevators,  emergency  power,  fire 
protection.  HVAC.  and  sanitary  system 
must  be  free  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  good  repair. 

.      (d)  Dwelling  units.  (1)  bach  dwelling 
unit  within  a  building  must  be 
structurally  sound,  habitable,  and  in 
good  repair.  All  areas  and  aspects  of  the 
dwelling  unit  (for  example,  the  unit's 
bathroom,  call-for-aid.  ceiling,  doors, 
electrical  systems,  floors,  hot  water 
heater,  HVAC  (where  individual  units 
are  provided),  kitchen,  lighting,  outlets/ 
switches,  patio/porch/balcony,  smoke 
detectors,  stairs,  walls,  and  windows) 
must  be  free  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  ^ood  repair. 

(2)  Where  applicable,  the  dwelling 
unit  must  have  hot  and  cold  ninning 
water,  including  an  adequate  source  of 
potable  water  (note  for  example  that 
single  room  occupancy  units  may  not 
contain  water  facilities). 

(3)  If  the  dwelling  unit  includes  its 
own  sanitary  facility,  it  must  be  in 
proper  operating  condition,  usable  in 
privacy,  and  adequate  for  personal 
hygiene  and  the  disposal  of  human 
waste.  f 

(4)  The  dwelling  unit  must  include  at 
least  one  battery-operated  or  hard-wired 
smoke  detector,  in  proper  working 
condition,  on  each  level  of  the  unit. 

(e)  Common  areas.  The  common  areas 
must  be  structurally  soimd.  secure,  and 
functionally  adequate  for  the  purposes 
intended.  The  basement/ garage/ carport, 
restrooms,  closets,  utility,  mechanical. 


community  rooms,  day  care,  halls/ 
corridors,  stairs,  kitchens,  laundry 
rooms,  office,  porch,  patio,  balcony,  and 
trash  collection  areas,  if  applicable, 
must  be  free  of  health  and  safety 
hazards,  operable,  and  in  good  repair. 
All  common  area  ceilings,  doors,  floors, 
HVAC,  lighting,  outlets/ switches,  smoke 
detectors,  stairs,  walls,  and  windows,  to 
the  extent  applicable,  must  be  fr^e  of 
health  and  safety  hazards,  operable,  and 
in  good  repair.  'These  standards  for 
conunon  areas  would  apply,  to  a  varying 
extent,  to  all  HUD  housing,  but  will  be 
particularly  relevant  to  congregate 
housing,  independent  group  homes/ 
residences,  and  single  room  occupancy 
imits,  in  which  the  individual  dwelling 
units  (sleeping  areas)  do  not  contain 
kitchen  and/or  bathroom  facilities. 

(f)  Health  and  safety  concerns.  All 
areas  and  components  of  the  housing 
must  be  free  of  health  and  safety 
hazards.  These  areas  include,  but  are 
not  limited  to,  air  quahty,  electrical 
hazards,  elevators,  emergency/ fire  exits, 
flammable  materials,  garbage  and 
debris,  handrail  hazards,  infestation, 
and  lead-based  paint.  For  example,  the 
buildings  must  have  fire  exits  that  are 
not  blocked  and  are  accessible  to  all 
residents,  and  have  hand  rails  that  are 
imdamaged  and  have  no  other 
observable  deficiencies.  The  housing 
must  have  no  evidence  of  infestation  by 
rats.  mice,  or  other  vermin,  or  of  garbage 
and  debris.  The  housing  must  have  no 
evidence  of  electrical  hazards,  natural 
hazards,  or  fire  hazards.  The  dwelling 
units  and  common  areas  must  have 
proper  ventilation  and  be  free  of  mold, 
odor,  or  other  observable  deficiencies. 
The  housing  must  comply  with  all 
requirements  related  to  the  evaluation 
and  reduction  of  lead-based  paint 
hazards  and  have  available  proper  • 
certifications  of  such  (see  24  CFR  part 
35). 

(g)  Compliance  with  State  and  local 
codes.  The  physical  condition  standards 
in  this  section  do  not  supersede  or 
preempt  State  and  local  codes  building 
and  maintenance  with  which  HUD 
housing  must  comply.  HUD  housing 
must  continue  to  adhere  to  these  codes. 

§  5.705    Uniform  physical  inspection 
requirements. 

Any  entity  responsible  for  conducting 
a  physical  inspection  of  HUD  housing, 
to  determine  compliance  with  this 
subpart,  must  inspect  such  HUD 
housing  annually  (unless  otherwise 
specifically  notified  by  HUD),  in 
accordance  with  HUD-prescribed 
physical  inspection  procedures.  For 
Public  Housing,  PHAs  have  the  option 
to  inspect  Public  Housing  units  using 


the  procedures  prescribed  in  accordance 
with  this  section. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  24  CFR 
part  207  continues  to  read  as  follows: 

Authority:  12  U.S.C  1701z-ll(e),  1713, 
and  1715b;  42  U.S.C  3535(d). 

4.  A  new  §  207.260  is  added, 
inunediately  after  §  207.259a,  to  read  as 
follows: 

$  207.260    Maintenance  and  Inspection  of 
property. 

As  long  as  the  mortgage  is  insured  or 
held  by  the  Commissioner,  the 
mortgagor  must  maintain  the  insxued 
project  in  accordance  with  the  physical 
condition  requirements  in  24  CFR  part 
5,  subpart  G;  and  the  mortgagee  must    . 
inspect  the  project  in  accordance  with 
the  physical  inspection  requirements  in 
24  CFR  part  5,  subpart  G. 

PART  266— HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

5.  The  authority  citation  for  24  CFR 
part  266  continues  to  read  as  follows: 

Authority:  12  U.S.C  1707;  42  U.S.C 
3535(d). 

$266,505    [Antended] 

6.  Section  266.505  is  amended  by 
removing  and  reserving  paragraph 
(b)(6). 

7.  A  new  §  266.507  is  added,  to  read 
as  follows: 

§266.507    Maintenance  requirements. 
The  mortgagor  must  maintain  the 
project  in  accordance  with  the  physical 
condition  standards  in  24  CFR  part  5, 
subpart  G. 

8.  In  §  266.510,  paragraph  (a)  is 
revised  to  read  as  follows: 

§266.510    HFA  responsibilities. 

(a)  Inspections.  The  HFA  must 
perform  inspections  in  accordance  with 
the  physical  inspection  procedures  in 
24  CFR  part  5,  subpart  G. 


PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

9.  The  authority  citation  for  24  CFR 
part  880  continues  to  read  as  follows: 

Authority:  4Z  U.S.C.  1437a,  1437c,  1437f, 
3535(d),  12701,  and  13611-13619. 

10.  Section  880.201  is  amended  by 
revising  the  definition  of  "Decent,  safe 
and  sanitary",  to  read  as  follows: 


UMI 


Federal  Register/ Vol.  63.  No.  125 /Tuesday,  June  30,  1998 /Proposed  Rules  35659 


§88a201     Definitions. 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 

***** 

$880,207    [Amended] 

11.  Section  880.207  is  amended  by 
removing  and  reserving  paragraph  (a). 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

12.  The  authority  citation  for  24  CFR 
part  881  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
3535(d),  12701,  and  13611-13619. 

13.  Settion  881.201  is  amended  by 
revising  the  definition  of  "Decent,  safe 
and  sanitary",  to  read  as  follows: 

§881.201    Definitions. 


inspected  in  accordance  with  the 
requirements  in  24  CFR  part  5,  subpart 
G. 


Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFK  part  5,  subpart  G. 


$881,207    [Amended] 

14.  Section  881.207  is  amended  by 
removing  and  reserving  paragraph  (a). 

PART  882— SECTION  8  MODERATE 
REHABILITATION  PROGRAMS 

15.  The  authority  citation  for  24  CFR 
part  882  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

16.  Section  882.102  is  amended  in 
paragraph  (b)  by  revising  the  definition 
of  "Decent,  safe,  and  sanitary";  and  by 
removing  the  definition  of  "Housing 
quality  standards  (HQS)";  to  read  as 
follows: 

§882.102    Definitions. 


(b)*   •   * 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  standards  in  24  CFR 
part  5,  subpart  G. 
***** 

17.  Section  882.404  is  amended  by 
revising  the  heading;  by  revising 
paragraph  (a);  by  removing  and 
reserving  paragraph  (b);  by  revising 
paragraph  (c);.and  by  removing 
paragraph  (d);  to  read  as  follows: 

§  882.404    Physical  condition  standards; 
physical  inspection  requirements. 

(a)  Compliance  with  physical 
condition  standards.  Housing  in  this 
program  must  be  maintained  and 


(c)  Compliance  with  lead-based  paint 
requirements.  Housing  used  in  the 
Section  8  moderate  rehabilitation 
program  must  comply  with  the  lead- 
based  paint  requirements  in  24  CFR 
982.401(j).  For  purposes  of  the  SRO 
program,  however,  see  §  882.803(b). 

18.  Section  882.803  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

§  882.803    Project  eligibility  and  other 
requirements. 

***** 

(b)  Physical  condition  standards. 
Section  882.404  applies  to  this  program, 
except  that  the  lead-based  paint 
requirements  in  24  CFR  982.401(j)  do 
not  apply  to  this  program,  since  these 
SRO  units  will  not  house  children. 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

19.  The  authority  citation  for  24  CFR 
part  883  continues  to  read  as  follows: 

Authoritir.  42  U.S.C.  1437a.  1437c,  1437f, 
3535(d).  and  13611-13619. 

20.  Section  883.302  is  amended  by 
adding  a  definition  of  "Decent,  safe,  and 
sanitary",  in  alphabetical  order;  and  by 
removing  the  definition  of  "MPS 
(hdinimum  Property  Standards";  to  read 
as  follows: 

§883.302    Definitions. 

***** 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 


§883.310    [Amended] 

21.  Section  883.310  is  amended  by 
removing  and  reserving  paragraphs 
(a)(1)  and  (b)(1). 

PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM. 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

22.  The  authority  citation  for  24  CFR 
part  884  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c.  1437f, 
3535(d),  and  13611-13619. 

23.  Section  884.102  is  amended  by 
revising  the  definition  of  "Decent,  safe, 
and  sanitary";  and  by  removing  the 


definition  of  "hdinimum  property 
standards";  to  read  as  follows: 

§884.102    Definitions. 

***** 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFR  part  5.  subpart  G. 


§884.110    [Amended] 

24.  Section  884.110  is  amended  in 
paragraph  (b)  by  removing  "(1) 
Minimum  Property  Standards,"  and  the 
designations  "(2)",  "(3)",  "(4)".  and 
"{5)" 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-SPECIAL  ALLOCATIONS 

25.  The  authority  citation  for  24  CFR 
part  886  continues  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c,  1437f, 
3535(d).  and  13611-13619. 

26.  Section  886.102  is  amended  by 
revising  the  definition  of  "Decent,  Safe 
and  Sanitary",  to  read  as  follows: 

§886.102    Definitions. 

*         *  '      *         *         * 

Decent,  Safe,  and  Sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 

***** 

27.  Section  886.113  is  amended  by 
revising  the  heading;  by  removing  the 
introductory  text;  by  revising 
paragraphs  (a)  and  (b);  by  removing  and 
reserving  paragraphs  (c)  through  (h); 
and  by  removing  paragraphs  (j)  through 
(n);  to  read  as  follows: 

§886.113    Physical  condition  standards; 
physical  inspection  requirements. 

(a)  General.  Housing  used  in  this 
program  must  be  maintained  and 
inspected  in  accordance  with  the 
requirements  in  24  CFR  part  5,  subpart 
G. 

(b)  Space  and  security.  In  addition  to 
the  standards  in  24  CFR  part  5,  subpart 
G,  the  dwelling  unit  must  have  a  Uving 
room,  a  kitchen  area,  and  a  bathroom. 
The  dwelling  unit  must  have  at  least 
one  bedroom  or  living/sleeping  room  for 
each  two  persons. 
***** 

28.  Section  886.302  is  amended  by 
revising  the  definition  of  "Decent,  safe, 
and  sanitary",  to  read  as  follows:  , 

§886.302    Definitions. 

***** 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
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physical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 

*  tk  *  *  * 

29.  Section  886.307  is  amended  by 
revising  the  heading;  by  removing  the 
introductory  text;  by  revising 
paragraphs  (a)  and  (b);  by  removing  and 
reserving  paragraphs  (c)  through  (h); 
and  by  removing  paragraphs  (j)  through 
(p);  to  read  as  follows: 

§886.307     Physical  condition  standards; 
physical  inspecuon  requirements. 

(a)  General.  Housing  assisted  under 
this  f)art  must  be  maintained  and 
inspected  in  accordance  with  the 
requirements  in  24  CFR  part  5,  subpart 
G. 

fb)  Space  and  security.  In  addition  to 
the  standards  in  24  CFR  part  5,  subpart 
G,  the  dwelling  unit  must  have  a  living 
room,  a  kitchen  area,  and  a  bathroom. 
The  dwelling  unit  must  have  at  least 
one  bedroom  or  living/sleeping  room  for 
each  two  persons. 


PART  891— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY  AND  PERSONS 
WITH  DISABILITIES 

30.  The  authority  citation  for  24  CFR 
part  891  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
1437f.  3535(d)  and  8013. 


31.  In  subpart  A  of  part  891,  a  new 
§  891.180  is  added,  to  read  as  follows: 

§891.180    Physical  condition  standards; 
physical  Inspection  requirements 

Housing  assisted  under  this  part  must 
be  maintained  and  inspected  in 
accordance  with  the  requirements  in  24 
CFRpart  5,  subpart  G. 

PART  965— PHA-OWNED  OR  LEASED 
PROJECTS— GENERAL  PROVISIONS 

32.  The  authority  citation  for  24  CFR 
part  965  continues  to  read  as  follows: 

Authority:  2  U.S.C.  1437, 1437a,  1437d, 
1437g.  and  3535(d).  Subpart  H  is  also  issued 
under  42  U.S.C  4821^846. 

33.  In  part  965,  a  new  subpart  F, 
consisting  of  §  965.601,  is  added,  to  read 
as  follows: 

Subpart  F— Physical  Condition 
Standards  and  Physical  Inspection 

Requirements 

§  965.601     Physical  condition  standards; 
physical  Inspection  requirements. 

Housing  owned  or  leased  by  a  PHA, 
and  public  housing  owned  by  another 
entity  approved  by  HUD,  must  be 
maintained  in  accordance  with  the 
physical  condition  standards  in  24  CFR 
part  5,  subpart  G.  For  each  PHA.  HUD 
will  perform  an  independent  physical 
inspection  of  a  statistically  valid  sample 
of  such  housing  based  upon  the 


physical  condition  standards  in  24  CFR 
part  5,  subpart  G. 

PART  983— SECTION  8  PROJECT- 
BASED  CERTIFICATE  PROGRAM 

34.  The  authority  citation  for  24  CFR 
part  983  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

35.  Section  983.5  is  revised  to  read  as 
follows: 

§983.5     Physical  condition  standards; 
physical  inspection  requirements. 

(a)  General.  Housing  used  in  this 
program  must  be  maintained  and 
inspected  in  accordance  with  the 
requirements  in  24  CFR  part  5.  subpart 
G. 

.(b)  Space  and  security.  In  addition  to 
the  standards  in  24  CFR  part  5,  subpart 
G,  the  dwelling  unit  must  have  a  living 
room,  a  kitchen  area,  and  a  bathroom. 
The  dwelling  unit  must  have  at  least 
one  bedroom  or  living/sleeping  room  for 
each  two  persons. 

(c)  Lead-based  paint.  24  CFR 
982.401  (j)  applies  to  assistance  under 
this  part. 

Dated:  June  5,  1998. 
Andrew  Cuomo. 
Secretary. 
(FR  Doc.  98-17271  Filed  6-29-98:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

24  CFR  Parts  5,  200,  236,  266,  880,  886, 
and  982 

[Ooclwt  No.  FR-4321-P-011 
RIN  2501-AC49 

Unitorm  Financial  Reporting  Standards 
for  HUD  Housing  Programs 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACnON:  Proposed  rule. 

summary:  This  rule  would  establish  for 
HUD  s  Public  Housing,  Section  8 
housing,  and  multifamily  insured 
housing  programs  uniform  annual 
financial  reporting  standards.  The  rule 
would  require  public  housing  agencies 
and  project  owners  of  HUD-assisted 
housing  to  submit  electronically  to 
HUD,  on  an  annual  basis,  certain 
financial  information  in  a  standardized 
format.  Electronic  submission  is 
necessary  because  the  manual 
submission  of  emnual  financial 
information  to  HUD  has  become  a 
significant  administrative  burden  to 
housing  authorities,  project  owners,  and 
mortgagees,  as  well  as  to  HUD.  This  rule 
also  would  require  that  the  annual 
financial  information  to  be  submitted  to 
HUD  must  be  prepared  in  accordance 
with  generally  accepted  accounting 
principles.  HUD  is  developing  the 
format  and  the  content  of  the  financial 
information  to  be  reported  to  HUD 
annually. 

The  objective  of  this  rule  is  to 
standardize  the  annual  financial 
information  submission  process  and, 
through  standardization,  bring 
consistency  to  the  evaluation  of  the 
financial  condition  of  housing  assisted 
under  HUD  programs. 
DATES:  Comment  due  date:  Comments 
must  be  submitted  on  or  before  July  30. 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  General  Counsel. 
Room  10276,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center,  Attention 


Paul  Maxwell,  Department  of  Housing 
and  Urban  Development,  490  L'Enfant 
Plaza  East,  SW.  Room  8204. 
Washington,  DC  20410;  telephone  (202) 
755-2082  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8399. 
SUPPLEMENTARY  INFORMATKX: 

I.  Background 

HUD  2020  Management  Reforms 

The  HUD  2020  Management  Reform 
Plan  announced  in  June  1997,  and 
pubUshed  in  the  Federal  Register  on 
Augxist  12,  1997  (62  FR  43204)  presents 
significant  changes  to  HUD's  structure, 
processes  and  systems.  These  changes 
are  directed  to  improving  the  efficiency 
and  effectiveness  of  HUD's  programs, 
operations  and  the  provision  of  its 
services.  One  of  the  major  reforms 
announced  in  the  HUD  2020 
Management  Reform  Plan  is  the 
establishment  of  a  Real  Estate 
Assessment  Center  (REAC)  to  be  a 
separate  organization  within  HUD  apart 
from  the  traditional  program  functional 
areas.  The  REAC  is  responsible  for 
evaluating  the  performance  of  entities 
managing  or  owning  housing  for  which 
HUD  has  a  financial  interest  or  statutory 
obUgation  to  monitor. 

Specifically.  REAC  is  responsible  for 
monitoring  the  following  areas:  (1)  the 
physical  conditions  of  HUD  properties; 
(2)  the  financial  conditions  of  the 
properties;  (3)  the  management 
capabiUties  of  the  property  owners  of 
this  housing;  and  (4)  general  resident 
satisfaction.  The  objective  of  REAC  is  to 
protect  HUD's  interest  (as  well  as  the 
interest  of  taxpayers)  by  identifying  and 
mitigating  the  risks  of  financial  loss  due 
to:  (1)  physical  deterioration  from 
neglected/inadequate  maintenance  or 
moMdemization;  (2)  financial  insolvency 
of  the  owner  that  impacts  the 
availabiUty  of  funds  to  meet  HUD 
program  obligations;  or  (3)  intentional 
fraud,  waste  and  abuse.  The  resident 
satisfaction  process  will  allow  REAC  to 
hear  of  conditions  directly  from  tenants 
and  to  take  or  require  action  when 
survey  results  significantly  differ  from 
other  analysis  results. 

For  REAC  to  properly  evaluafe  and 
monitor  the  financial  condition  of  HUD 
properties,  certain  financial  information 
must  be  provided  to  HUD  on  an  annual 
basis.  The  statutes,  regulations,  and 
contracts  governing  HUD  housing 
programs  currently  provide  for  the 
annuid  submission  of  financial 
information  to  HUD.  as  well  as  such 
other  information  that  HUD  may  require 


to  monitor  compliance  with  program 
statutory,  regulatory,  and  contractual 
requirements.  However,  the  financial 
reporting  standards  vary  to  some  degree 
from  program  toprogram. 

As  part  of  HUU's  management  reform, 
HUD  created  working  groups  hmiliar 
with  both  FHA  properties  and  public 
housing  properties  to  examine  the 
annual  financial  information  that  now  is 
submitted  to  HUD  under  its  various 
housing  programs.  The  working  groups 
discussed  what  financial  information 
needs  to  be  submitted  to  HUD  on  an 
annual  basis,  and  how  preparation  and 
submission  of  this  information,  and  the 
evaluation  by  HUD,  could  be  made  less 
burdensome  while  preserving  the 
enforcement  integrity  of  the 
information.  The  conclusion  of  the 
working  groups  was  that  the  annual 
financial  information  required  of  PHAs 
and  project  owners  should  be  made 
uniform  to  the  extent  possible  across  the 
various  HUD  housing  programs,  and 
that  the  information  should  be 
submitted  to  HUD  in  a  standardized 
format.  Additionally,  there  was 
agreement  that  the  information  should 
be  prepared  by  the  entities  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP),  and  the 
information  should  be  submitted  to 
HUD  electronically. 

n.  Uniform  Financial  Reporting 
Standards 

Highlights  of  the  Rule 

This  rule  would  establish  for  HUD's 
public  housing,  Section  8  housing,  other 
assisted  housing,  and  multifamily 
insxired  housing  programs  aimual 
financial  reporting  standards.  The  rule 
would  require  public  housing  agencies 
and  project  ownere  to  submit 
electronically  to  HUD,  on  an  aimual 
basis,  certain  financial  information,  as 
determined  by  HUD,  and  in  accordance 
with  a  standardized  format  to  be 
established  by  HUD.  Electronic 
submission  is  necessary  because  the 
manual  submission  of  HUD  financial 
information  has  become  a  significant 
administrative  burden  to  housing 
agencies  and  project  ownere  as  well  as 
to  HUD.  This  rule  would  also  require 
that  the  eumual  financial  information  to 
be  reported  to  HUD  must  be  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 
"Generally  accepted  accounting 
principles"  has  the  meaning  specified  in 
generally  accepted  auditing  standards 
issued  by  the  American  Institute  of 
Certified  Public  Accountants  (AICPA). 
Under  GAAP,  the  accounting  principles 
and  financial  reporting  standards  are 
established  by  the  Governmental 
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Accounting  Standards  Board  (GASB)  for 
governmental  entities,  and  by  the 
Financial  Accounting  Standards  Board 
(FASB)  for  nongovernmental  entities. 

The  specific  compliance  dates  for 
covered  entities  to  meet  the  reporting 
requirements  in  this  rule  are  discussed 
in  more  detail  later  in  this  preamble 
under  the  heading  "Compliance  with 
New  Uniform  Financial  Reporting 
Requirements."  Generally,  however,  this 
rule  profHwes  that  the  annual 
submission  date  for  the  report  would  be 
no  later  than  sixty  (60)  days  after  the 
end  of  the  covered  entity's  fiscal  year. 
Public  housing  agencies  are  currently 
required  to  report  the  results  of 
operations  based  on  HUD  accoxmting 
requirements  within  45  days  following 
the  close  of  their  fiscal  year. 
Accordingly,  this  rule  amends  the  time 
period  for  public  housing  agencies  by 
establishing  this  60-day  time  period  in 
part  5.  subpart  H.  HUD  is  currently 
developing  the  content  and  the  format 
in  which  the  annual  financial 
information  is  to  be  submitted.  The 
format  will  be  substantially  the  same  for 
all  covered  programs,  but  the  format 
may  vary  in  certain  respects  to  reflect 
different  types  of  reporting  entities  (e.g., 
owners  of  multifamily/FHA-related 
housing  vs.  PHAs).  HUD's  objective  is  to 
standardize  the  financial  information 
submission  process  and  through 
standardization  bring  consistency  to  the 
assessment  of  the  financial  condition  of 
the  housing. 

Standardized  Financial  Information 

All  HUD  housing  programs  currently 
require  the  submission  of  financial 
information  at  least  annually  to  HUD. 
Much  of  the  financial  information  that 
is  now  submitted  to  HUD  would 
continue  to  be  submitted  to  HUD.  The 
content  of  the  annual  financial  report  to 
be  submitted  to  HUD  would  not  be 
materially  altered  by  this  rule.  It  is 
HUD's  intention,  however,  to  remove 
from  this  report  redundant  information 
wherever  it  is  identified.  Therefore, 
with  respect  to  information  to  be 
reported,  this  rule  would  not  represent 
a  significant  departure  bom  current 
reporting  practice.  The  manner  in  which 
the  financial  information  is  prepared 
and  the  format  in  which  it  is  submitted 
would  be  altered  by  the  requirements  to 
comply  with  GAAP  and  to  submit  the 
report  electronically  and  in  a 
standardized  format.  A  standardized 
format  is  anticipated  to  bring  uniformity 
and  consistency  to  the  evaluation  of  the 
financial  data.  Electronic  submission  is 
anticipated  to  bring  efficiency  to  the 
process  and  reduce  administrative 
burden. 


Generally  Accepted  Accounting 
Principles  (GAAP) 

Accounting  and  reporting  in 
accordance  with  GAAP,  as  prescribed 
by  GASB  and  FASB,  would  bring  much 
needed  consistency  to  HUD  program 
evaluation.  Conversion  to  GAAP  would 
require  the  covered  HUD  program 
participant  to  manage  its  accoimting 
and  reporting  in  accordance  with  a 
standard  set  of  rules  published  by 
auditing  and  accounting  professionals 
and  recognized  both  within  and  outside 
of  government.  The  use  of  GAAP, 
therefore,  would  enable  HUD  and 
program  participants  to  account  for 
transactions  and  report  results  of 
operations  using  widely  accepted 
protocols.  Financial  reports  based  on 
GAAP  are  widely  accepted  by  industry 
and  government  and  are,  therefore, 
widely  understood.  The  relative 
consistency  of  GAAP  would  allow  HUD 
to  {>erform  analysis  on  its  large  housing 
portfolio  in  ways  that  would  assure  the 
overall  reliability  and  validity  of  the 
results.  As  noted  earlier  in  this 
preamble,  HUD  has  contacted  industry 
leaders  and  participants  in  HUD's 
public  housing  and  ins\ired  and 
subsidized  housing  programs,  and  has 
discussed  GAAP  and  financial 
reporting,  generally,  with  these  parties. 
From  these  discussions,  HUD  has 
learned  that  GAAP  accounting  and 
reporting  is  more  meaningful  than 
present  HUD  accounting,  and  that  these 
entities  seek  the  benefits  of  the  change. 
By  and  large  the  multifamily  housing 
industry  alreedy  adheres  to  GAAP 
tenets. 

With  respect  to  public  housing,  many 
PHAs  are  also  already  adhering  to 
GAAP  tenets.  At  least  two  States 
(Louisiana  and  Teimessee)  require  that 
all  PHAs  in  those  States  convert  their 
HUD  basis  of  accounting  financial 
statements  to  a  GAAP  basis  for  State 
reporting  purposes.  Therefore,  PHAs.  as 
well  as  the  accountants  and  auditors  in 
those  two  States  have  experience  with 
the  GAAP  conversion  process. 
Additionally,  several  large  PHAs  (New 
York.  Chicago.  Denver,  Seattle,  and 
Baltimore,  for  example]  have  already 
converted  to  GAAP.  It  is  expected  that 
many  PHAs  have  quantified  the  effect  of 
the  differences  between  GAAP  and  the 
HUD  basis  of  accounting  because  of  the 
guidance  given  in  the  Public  and  Indian 
Housing  Low  Rent  Accounting  Guide 
and  because  of  other  business  and 
operating  needs  (e.g.,  the  liability  for 
sick  and  vacation  leave).  Further,  many 
PHAs  have  expressed  to  HUD  their 
interest  in  GAAP  reporting  for  the 
purpose  of  ease  of  understanding  by 
their  board  members  and  for  acceptance 


by  lenders  for  private  funding  and  for 
other  non-HUD  reporting  purposes. 

For  those  PHAs  that  may  not  be 
famiUar  with  GAAP  or  that  have  not  had 
occasion  to  prepare  GAAP  financial 
reports  for  other  submissions  (for 
example,  reports  that  may  be  required  to 
be  submitted  to  State  or  local 
governments),  accounting  support 
services  are  an  eUgible  expense  under 
the  performance  funding  system  (PFS). 
To  ease  the  conversion,  the  current 
public  housing  agency  accounting  guide 
and  chart  of  accounts  will  not  be 
modified  except  to  add  those  additional 
accounts  needed  to  record  new 
transactions  in  accordance  with  GAAP 
or  to  enhance  the  existing  chart  of 
accounts  to  address  current  business 
operation  requirements.  Some 
illustrative  examples  of  these  new 
accounts  are:  (1)  An  allowance  for 
uncollectible  receivables  and  the  related 
bad  debt  expense;  (2)  an  allowance  for 
depreciation  of  buildings,  structures, 
and  equipment  and  the  related 
depreciation  expense;  and  (3)  liability 
and  expense  accoimts  for  probable 
losses  expected  from  litigation,  claims 
and  other  contingencies.  While  a  PHA's 
accoimting  staff  will  have  to  quantify 
the  amounts  to  be  recorded  in  these  new 
accounts,  the  PHA's  independent  public 
accountants  can  provide  guidance  on 
GAAP.  HUD  also  will  offer  guidance  for 
purposes  of  standardizing  the 
conversion  results. 

Electronic  Submission 

Both  HUD  and  the  various  entities 
that  participate  in  HUD  programs  are 
.  making  more  extensive  use  of 
automated  systems.  Vice  President 
Gore's  Report  of  the  National 
Performance  Review  has,  as  a  stated 
objective,  the  expanded  use  of  new 
technologies  and  telecommunications  to 
create  an  electronic  government. 
(September  7,  1993,  Report  of  the  Vice 
President's  National  Performance 
Review,  pp.  113-117,  Ref.  2).  Requiring 
the  electronic  submission  of  financial 
data  in  HUD  housing  programs  is 
another  step  in  implementing  the  Vice 
President's  objective.  The  electronic 
submission  of  information  results  in 
significant  benefits,  such  as  increasing 
the  speed  of  information  preparation 
and  exchange,  cost  savings  from 
reduced  need  for  storage  space, 
improved  product  because  electronic 
preparation  generally  results  in  reduced 
errors,  and  faster  HUD  review  and 
analysis. 

The  manner  of  electronic  submission 
of  financial  reports  contemplated  by 
HUD  is  via  the  Internet,  rather  than 
through  tape,  diskette,  or  paper.  HUD, 
however,  may  approve  transmission  of 
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the  data  by  tape  or  diskette  if  HUD 
determines  that  the  cost  of  electronic 
Internet  transmission  would  be 
excessive.  In  this  day  and  age  of 
increased  automation  in 
communications  emd  business 
transactions,  including  the  reporting  of 
information,  HUD  anticipates  that  the 
instances  in  which  covered  entities  will 
not  be  able  to  comply  with  submission 
of  financial  data  electronically  via 
Internet  will  be  very  few. 
Implementation  of  this  electronic 
standardized  financial  reporting  system 
would  help  to  bring  HUD  up  to  speed 
with  its  program  partners  in  terms  of 
modem  technology. 

Financial  Report  Submission  Date 

The  rule  provides  that  the  annual 
submission  date  for  the  report  wiU  be 
sixty  (60)  days  after  the  end  of  the 
covered  entity's  fiscal  year.  The  60-day 
requirement  appears  in  existing 
regulations,  regulatory  agreements,  and/ 
or  subsidy  contracts  for  most  of  the 
housing  covered  by  this  rule  (see,  e.g., 
the  Section  8  project-based  assistance 
programs).  Since  HUD  has  determined 
that  the  60-day  requirement  has 
provided  a  reasonable  amount  of  time  to 
compile  and  submit  the  required 
information,  and  since  a  majority  of  the 
covered  entities  are  familiar  with  this 
time  period,  HUD  has  determined  that 
there  is  no  compelling  reason  to  change 
the  60-day  requirement  Since  under 
existing  practice,  public  housing 
agencies  generally  report  the  results  of 
operations  to  HUD  within  45  days 
following  the  end  of  their  fiscal  years, 
this  rule  would  allow  PHAs  15  extra 
days  diuing  which  to  submit  their 
financial  reports.  The  dates  on  which 
HUD  intends  to  make  these  reporting 
requirements  effective  and  mandatory 
are  discussed  later  in  this  preamble, 
under  the  heading  "Compliance  with 
New  Uniform  Financial  Reporting 
Requirements." 

HUD  Programs  Covered 

The  uniform  financial  reporting 
standards  would  apply  to  owners  and/ 
or  administrators  of  housing  under  the 
following  HUD  programs; 

1.  Public  Housing 

The  reporting  requirements  would 
apply  to  PHAs  receiving  assistance 
under  sections  5,  9,  or  14  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437c, 
1437g.  and  14377)  (the  1937  Act). 

2.  PHAs  Administering  Section  8 
Housing  Assistance  Payments  Programs 

The  reporting  requirements  would 
apply  to  PHAs  as  contract 
administrators  for  any  Section  8  project- 


based  or  tenant-based  housing 
assistance  payments  program,  which 
includes  assistance  under  the  follovong 
programs: 

(i)  Section  8  project-based  housing 
assistance  payments  programs, 
including,  but  not  liinited  to,  the 
Section  8  New  Construction,  Substantial 
RehabiUtation,  Loan  Management  Set- 
Aside,  Property  Disposition,  and 
Moderate  Rehabilitation  (including  the 
Single  Room  Occupancy  program  for 
homeless  individuals); 

(ii)  Section  8  Project-Based  Certificate 
programs: 

(iii)  Any  program  providing  Section  8 
project-based  renewal  contracts;  and 

(iv)  Section  8  tenant-based  assistance 
under  the  Section  8  Certificate  and 
Voucher  program. 

3.  Owners  of  Housing  Receiving  Section 
8  Project-Based  Housing  Assistance 

The  reporting  requirements  would 
apply  to  owners  of  housing  assisted 
under  any  Section  8  project-based 
housing  assistance  payments  program: 

(i)  Including,  but  not  limited  to,  the 
Section  8  New  Construction,  Substantial 
Rehabihtation,  Loan  Management  Set- 
Aside,  and  Property  Disposition 
programs; 

(ii)  Excluding  the  Section  8  Moderate 
Rehabilitation  Program  (which  includes 
the  Single  Room  Occupancy  program  for 
homeless  indiAdduals)  and  the  Section  8 
Project-Based  Certificate  Program. 

4.  Multifamily  Housing 

The  reporting  requirements  would 
apply  to  owners  of  housing  receiving 
assistance  or  loans  under  the  folloMfing 
HUD  programs: 
— Section  202  Program  of  Supportive 

Housing  for  the  Elderly; 
— Section  811  Program  of  Supportive 

Housing  for  Persons  with  Disabihties; 

and 
— Section  202  loan  program  for  projects 

for  the  elderly  and  handicapped 

(including  202/8  projects  and  202/162 

projects). 

The  reporting  requirements  would 
also  apply  to  owners  of  all  housing  with 
mortgages  insured,  coinsured,  or  held 
by  HUD,  or  housing  that  is  receiving 
assistance  from  HUD.  Such  housing 
would  include,  but  may  not  be  limited 
to,  housing  under  the  following 
authorities: 
— Section  207  of  the  National  Housing 

Act  (NHA)  (12  U.S.C.  1701  et  seq.) 

(Rental  Housing  Insurance); 
— Section  213  of  the  NHA  (Cooperative 

Housing  Insurance); 
—Section  220  of  the  NHA 

(Rehabilitation  and  Neighborhood 

Conservation  Housing  Insurance); 


—Section  221(d)(3)  and  (5)  of  the  NHA 

(Housing  for  Moderate  Income  and 

Displaced  Families); 
—Section  221(d)(4)  of  the  NHA 

(Housing  for  Moderate  Income  and 

Displaced  FamiUes); 
— Section  231  of  the  NHA  (Housing  for 

Elderly  Persons); 
—Section  232  of  the  NHA  (Mortgage 

Insurance  for  Nursing  Homes, 

Intermediate  Care  Facilities,  Board 

and  Care  Homes); 
—Section  234(d)  of  the  NHA  (Rental) 

(Mortgage  Insurance  for 

Condominiums); 
—Section  236  of  the  NHA  (Rental  and 

Cooperative  Housing  for  Lower 

Income  Families); 
—Section  241  of  the  NHA 

(Supplemental  Loans  for  Multifamily 

Projects);  and 
— Section  542(c)  of  the  Housing  and 

Community  Development  Act  of  1992 

(12  U.S.C.  1707  note)  (Housing 

Finance  Agency  Risk  Sharing 

Program). 

Section  5.801(a)(4)  of  this  proposed 
rule  lists  those  sections  of  the  National 
Housing  Act  that  specifically  give  the 
Secretary  authority  to  insure  mortgages. 
Sections  of  the  NHA  that  give  the 
Secretary  authority  to  insure  mortgages 
"pursuant  to"  another  section  of  the 
NHA  are  not  hsted  in  the  coverage  of 
§  5.801  of  this  proposed  rule,  because 
HUD  ultimately  has  insiued  the 
mortgages  under  one  of  the  Usted 
statutory  sections  (e.g.,  a  coinsured 
mortgage  may  be  insured  under  section 
207  of  the  NHA,  pursuant  to  section  244 
of  the  NHA). 

Compliance  With  New  Uniform 
Financial  Reporting  Requirements 

For  PHAs,  as  recipients  of  assistance 
imder  sections  5,  9,  or  14,  or  as  contract 
administrators  of  the  various  Section  8 
assisted  housing  programs  listed  in 
section  2,  above,  HUD  intends  that  the 
requirement  of  electronic  submission  of 
GAAP-based  financial  reports,  in  the 
manner  and  in  the  format  prescribed  by 
HUD,  will  begin  with  those  PHAs  with 
fiscal  years  ending  September  30,  1999 
and  later.  This  compUance  schedule 
will  allow  sufficient  conversion  time  for 
PHAs  that  are  not  cxirrently  using 
GAAP.  Unaudited  financial  statements 
will  be  required  60  days  after  the  PHA's 
fiscal  year  end  (i.e.,  November  30, 
1999),  and  audited  financial  statements 
will  then  be  required  no  later  than  9 
months  after  the  PHA's  fiscal  year  end, 
in  accordance  with  the  Single  Audit  Act 
and  OMB  Circular  A-133.  A  PHA  with 
a  fiscal  year  ending  September  30,  1999 
that  elects  to  submit  its  unaudited 
financial  report  earlier  than  the  due  date 
of  November  30,  1999  must  submit  its 
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report  electronically  and  prepared  in 
accordance  with  GAAP,  in  the  manner 
and  in  the  format  prescribed  by  HUD,  as 
provided  by  this  rule.  On  or  after 
September  30.  1998  but  prior  to 
November  30.  1999  (except  for  a  PHA 
with  its  fiscal  year  ending  September 
30.  1999).  PHAs  may  submit  their 
financial  reports  in  accordance  with  the 
financial  reporting  requirements  of  this 
rule,  but  would  not  be  required  to  do  so. 

For  all  other  entities  to  which  this 
rule  would  apply  ("other  covered 
entities").  HUD  intends  that  the 
requirement  of  electronic  submission  of 
GAAP-based  audited  financial  reports, 
as  provided  in  this  rule,  will  begin  with 
those  other  covered  entities  with  fiscal 
years  ending  December  31,  1998  and 
later.  The  earlier  starting  date  reflects 
the  widespread  use  of  GAAP  by  other 
covered  entities.  Beginning  on  January 
1. 1999  and  thereafter,  all  financial 
reports  submitted  to  HUD  by  other 
covered  entities  would  be  required  to  be 
submitted  in  accordance  with  the 
requirements  of  this  rule.  Other  covered 
entities  with  fiscal  years  ending 
December  31,  1998  are  required  to 
submit  electronic,  GAAP-based,  audited 
financial  reports  by  no  later  than  March 
1,  1999  (60  days  after  the  close  of  the 
fiscal  year).  Covered  entities  with  Hscal 
years  ending  December  31,  1998  that 
elect  to  submit  their  audited  reports 
earlier  than  the  due  date  of  March  1, 
1999  must  submit  their  audited 
financial  reports  electronically  and 
prepared  in  accordance  with  GAAP,  in 
the  manner  and  format  prescribed  by 
HUD,  as  provided  by  this  rule.  On  or 
after  September  30,  1998  but  prior  to 
January  1,  1999,  other  covered  entities 
may  submit  their  financial  reports  in 
accordance  with  this  rule,  but  they 
would  not  be  required  to  do  so. 

The  reporting  requirements  in  this 
rule  are  not  intended  to  alter  the 
applicability  or  timing  of  the  audit 
requirements  in  the  Single  Audit  Act  (as 
discussed  below).  HUD  intends  to  issue 
notices  and  other  guidance  on  the 
details  relating  to  the  implementation  of 
this  rule. 

Additionally,  to  allow  for  a  period  of 
consistent  assessment  of  the  financial 
reports  submitted  to  HUD  under  this 
rule  for  the  purpose  of  making  any 
refinements  or  necessary  adjustments, 
PriAs  covered  by  this  rule  will  not  be 
allowed  to  change  their  fiscal  years  for 
their  first  three  full  fiscal  years 
following  the  effective  date  of  this  rule. 

III.  Cross-Cutting  Financial  Reporting 
and  Recordkeeping  Requirements 

While  the  statutory  authorities  for  the 
individual  HUD  housing  programs  (e.g.. 
the  U.S.  Housing  Act  of  1937  or  the 


National  Housing  Act)  provide  for  the 
submission  of  financial  information  to 
HUD.  in  such  form  and  at  such  times  as 
prescribed  by  HUD,  there  are  also 
certain  statutory  financial  reporting  and 
recordkeeping  requirements  that  cut 
across  several  HUD  programs.  This  rule 
would  not  supersede  the  requirements. 
These  cross-cutting  requirements  are  as 
follows: 

The  Byrd  Amendment 

Section  814  of  the  Housing  Act  of 
1954  (42  U.S.C.  1434)  (the  Byrd 
Amendment)  provides  that  every 
contract  between  HUD  and  any  person 
or  local  body  for  a  loan,  advance,  grant 
or  contribution  must  provide  that  the 
person  or  local  body  must  keep  such 
records  as  HUD  prescribes.  The  records 
must  permit  a  speedy  and  effective 
audit  and  fully  disclose  the  amount  and 
disposition  of  the  proceeds  by  the 
person  or  local  body.  The  Byrd 
Amendment  also  provides  that  no 
mortgage  covering  new  or  rehabilitated 
multifamily  housing  shall  be  insured 
unless  the  mortgagor  certifies  that  the 
mortgagor  will  keep  the  records  as  are 
prescribed  by  HUD  in  such  form  as  to 
permit  a  speedy  and  effective  audit. 
Finally,  the  Byrd  Amendment  provides 
that  HUD  and  the  Comptroller  General 
of  the  United  States  shall  have  access  to 
and  the  right  to  examine  and  audit  the 
records. 

The  Single  Audit  Act 

The  Single  Audit  Act  of  1984  (31 
U.S.C.  7501  et  seq.)  (the  Act),  as 
amended  by  the  Single  Audit  Act 
Amendments  of  1996  (Pub.  L.  104-156; 
approved  July  5,  1996)  (Single  Audit 
Act  of  1996),  sets  audit  requirements  for 
State  and  local  governments  and 
nonprofit  organizations  that  receive 
Federal  awards,  including  loan 
guarantees.  The  Single  Audit  Act  of 
1996  raised  the  monetary  threshold  for 
expenditures — from  $25,000  to 
$300,000 — over  which  it  requires  an 
entity  to  have  an  audit.  The  Act  now 
provides  that  each  entity  that  expends 
$300,000  or  more  shall  have  either  a 
single  audit  or  a  program-specific  audit 
annually.  The  Single  Audit  Act  of  1996 
also  shortened  the  financial  report 
submission  date  fi'om  13  months  to  9 
months,  and  it  included  a  report 
submission  process  that  includes  a  data 
collection  form  and  streamlined  filing 
requirements. 

OMB  Circular  A-128  implemented 
the  Act  for  State  and  local  governments, 
and  a  separate  OMB  Circular  A-133 
implemented  audit  requirements  for 
nonprofits.  Similarly,  the  regulations  in 
24  CFR  part  44  implemented  OMB 
Circular  A-128  audit  requirements  for 


State  and  local  governments,  and  the 
regulations  in  24  CFR  part  45  set  forth 
the  audit  requirements  for  nonprofits 
under  OMB  Circular  A-133.  The 
program  regulations  for  many  of  the 
housing  programs  addressed  in  this  rule 
refer  to  the  audit  requirements  in  parts 
44  and/or  45  (e.g..  24  CFR  200.11. 
236.901,  266.510,  880.211,  886.131. 
891.160). 

On  June  30,  1997  (62  FR  35278),  OMB 
published  in  the  Federal  Register  the 
final  revisions  to  OMB  Circular  A-133. 
The  revisions  were  undertaken  to  reflect 
the  changes  made  to  the  Act  by  the 
Single  Audit  Act  of  1996.  Revised  OMB 
Circular  A-133  consolidated  the 
requirements  for  States  and  local 
governments  with  the  requirements  for 
nonprofits,  and  therefore  rescinded 
OMB  Circular  A-128.  By  interim  rule 
pubhshed  on  November  18,  1997  (62  FR 
61616),  HUD  adopted  the  requirements 
of  revised  OMB  Circular  A-133. 
Through  the  November  18,  1997  interim 
rule,  HUD  removed  and  reserved  24 
CFR  parts  44  and  45,  since  these  parts 
are  no  longer  applicable  (upon  issuance 
of  revised  OMB  Circular  A-133).  HUD 
is  currently  developing  a  rule  that  will 
correct  all  references  in  HUD's 
regulations  to  those  obsolete 
regulations.  The  financial  reporting 
submission  requirements  in  this 
proposed  rule  would  be  consistent  with 
the  provisions  of  the  Act  and  OMB 
Circular  A-133. 

IV.  Objective  of  the  Rule 

The  purpose  of  this  ruleus  to  bring 
uniformity  and  consistency  to  the 
financial  reporting  component  of  HUD 
housing  programs,  which  otherwise 
varies  &om  program  to  program,  in  most 
cases  solely  on  the  basis  that  the 
program  is  not  administered  by  the 
same  HUD  office.  This  rule  will  improve 
the  efficiency  of  the  financial  reporting 
process,  and  reduce  the  administrative 
burden  for  covered  entities  and  for 
HUD. 

V.  Regulatory  Amendments 

New  Subpart  for  Uniform  Financial 
Reporting  Standards 

This  rule  creates  a  new  subpart  H  in 
24  CFR  part  5.  The  regulations  in  part 
5  represent  HUD's  general  program 
requirements,  as  well  as  requirements 
that  cut  across  one  or  more  HUD 
programs.  This  new  subpart  H  consists 
of  one  section.  Section  5.801(a) 
describes  the  entities  to  which  the 
uniform  financial  reporting  standards 
will  apply.  Paragraph  (b)  of  §  5.801 
provides  that  entities  covered  by 
subpart  H  must  submit  electronically  to 
HUD  certain  aimual  financial 
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information,  prepared  in  accordance 
with  generally  accepted  accounting 
principles,  and  in  the  format  prescribed 
by  HUD.  In  accordance  with  paragraph 
(c)  of  §  5.801.  the  information  must  be 
submitted  to  HUD  annually,  no  later 
than  60  days  after  the  end  of  the  fiscal 
year  of  the  reporting  entity. 

Conforming  Amendments  in  Program 
Regulations 

In  accordance  with  the  uniform 
financial  reporting  standards,  this  rule 
also  makes  several  conforming 
amendments  to  HUD's  program 
regulations  to  reference  compliance 
with  the  uniform  financial  reporting 
standards  in  24  CFR  part  5.  subpart  H. 
HUD  is  developing  a  separate  proposal 
regarding  the  overall  assessment  of 
public  housing,  in  which  HUD  will 
further  address  the  appUcability  of  the 
uniform  financial  reporting  standards  in 
24  CFR  part  5.  subpart  H.  to  the  public 
housing  programs. 

One  01  the  conforming  amendments 
proposed  in  this  rule  would  be  to  add 
a  new  §  200.36,  which  would  refer  to 
the  uniform  financial  reporting 
requirements  in  subpart  H  of  part  5. 
Section  200.36  would  apply  the  new 
finanrial  reporting  requirements  to  all 
HUD's  multifamily  mortgage  insurance 
programs,  since  many  of  the  various 
program  regulations  (e.g.,  24  CFR  parts 
207,  213,  220,  221.  231. 232. 234. 241) 
refer  to  the  cross-cutting  requirements 
in  part  200.  This  rule  proposes  to  amend 
the  heading  for  subpart  A  of  part  200  to 
clarify  that  the  financial  reporting 
requirement  would  be  a  continuing 
eUgibility  requirement. 

HUD  may  make  additional 
conforming  amendments  at  the  final 
rule  stage  of  this  rule  to  remove  any 
outdated  or  inconsistent  regulatory 
provisions. 

VI.  Justification  for  Shortened 
Conunent  Period 

In  general,  it  is  HUD's  policy  that 
notices  of  proposed  rulemaking  are  to 
afford  the  public  not  less  than  60  days 
for  submission  of  comments,  in 


accordance  with  its  regulations  on 
rulemaking  in  24  CFR  part  10.  However, 
HUD  has  determined  that  there  is  good 
cause  to  reduce  the  public  comment 
period  for  this  proposed  rule  to  30  days. 
As  discussed  in  more  detail  earlier  in 
this  preamble,  the  announcement, 
through  this  rule,  of  HUD's  proposal  to 
require  standardized  financial 
information,  to  be  prepared  in 
accordance  with  GAAP  and 
electronically  submitted,  has  been 
developed  with  the  participation  of 
HUD's  program  particip>ants.  industry 
leaders  and  experts  in  the  financial  and 
accounting  industries.  As  also  discussed 
in  the  preamble,  the  change  to  GAAP 
and  the  requirement  of  the  submission 
of  annual  financial  reports  in  electronic 
and  standardized  format  will  not  be  a 
significant  change  for  many  HUD 
program  participants.  In  HUD's 
multifamily  programs,  the  multifamily 
program  participants  already  largely 
adhere  to  GAAP  tenets.  In  HUD's  public 
housing  programs,  several  public 
housing  agencies  already  adhere  to 
GAAP  tenets.  These  PHAs  can  serve  as 
resources  to  other  PHAs  for  assistance 
in  the  conversion  process. 

GAAP  requires  that  financial 
statements  prepared  on  another 
comprehensive  basis  of  accounting  (the 
basis  prescribed  by  HUD  accounting,  for 
example)  include  in  the  accompanying 
notes,  a  summary  of  significant 
accounting  policies  that  would  include 
the  basis  of  presentation  and  describe 
how  that  basis  differs  from  generally 
accepted  accounting  principles.  PHAs, 
therefore,  under  current  non-GAAP 
reporting  are  already  aware,  or  should 
be  aware,  of  the  differences  between  the 
basis  of  accounting  prescribed  by  HUD 
and  that  prescribed  by  GAAP. 
Additionally,  the  timetable  for  this  rule 
recognizes  the  time  allowed  by  the 
Single  Audit  Act  for  the  preparation  and 
submission  of  the  final  audited 
statements.  This  period  of  time  allows 
HUD  to  work  with  PHAs  and  private 
owners  not  cvurently  using  GAAP  to 
assist  them  in  the  conversion  process. 

Reporting  Burden 


The  changes  to  the  financial  reporting 
requirements,  proposed  by  this  rule, 
will  bring  consistency  to  the  evaluation 
of  the  financial  condition  of  housing 
assisted  under  various  HUD  programs, 
which  benefits  the  entities  covered  by 
this  rule.  The  standardization  of  and 
electronic  submission  of  the  annual 
financial  information  due  to  HUD  will 
not  only  bring  consistency  for  all 
program  participants,  it  will  reduce  the 
administrative  burden  on  program 
participants.  Electronic  submission  of 
financial  information  results  in  cost 
savings  from  reduced  need  for  storage 
space,  improved  product  because 
electronic  preparation  generally  results 
in  reduced  errors  as  well  as  other 
benefits  such  as  increased  speed  in  the 
preparation  and  exchange  of 
information  preparation  and  exchange, 
and  faster  HUD  review  and  analysis. 

Given  these  reasons,  HUD  has 
determined  that  the  30-day  comment 
period  for  this  proposed  rule  should 
provide  sufficient  notice  and 
opportunity  for  interested  entities  to 
comment.  In  order  to  provide  the  fullest 
and  most  expedient  access  to  the 
provisions  of  this  proposed  rule,  HUD 
will  make  it  available  on  the  HUD  Home 
Page  on  the  World  Wide  Web  at  http:/ 
/www Jiud.gov,  on  the  date  of 
publication  in  the  Federal  Register. 
HUD  will  also  directly  notify  entitles 
that  have  expressed  a  significant  interest 
to  HUD  by  sending  such  entities  a  copy 
of  this  proposed  rule. 

Vn.  Findings  and  Certifications 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  HUD  estimates  the  total 
reporting  and  recordkeeping  burden  that 
will  result  from  the  proposed  collection 
of  information  as  follows: 


PHAs 

Multifamily  Housing  Owners 


Total  Reporting  Burden 


Number  of 
respondents 


3.300 
30.000 


Frequerxry 
of  response 


Estimated 
time  (hours) 


.75 

.75 


Average  re- 
sponse 
(hours) 


2.475 
22.500 


24.975 


In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 


soliciting  comments  from  members  of 
the  public  and  affected  agencies 


concerning  the  proposed  collection  of 
information  to: 


UMI 


^^ 


^fc^i. 


^ 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Under  the  provisions  of  5 
CFR  part  1320,  OMB  is  required  to  make 
a  decision  concerning  this  collection  of 
information  between  30  and  60  days 
after  today's  publication  date.  Therefore, 
a  comment  on  the  information 
collection  requirements  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
the  comment  within  30  days  of  today's 
publication.  This  time  frame  does  not 
affect  the  deadline  for  comments  to  the 
agency  on  the  proposed  rule,  however. 
Comments  must  refer  to  the  proposal  by 
name  and  docket  number  (FR— 4321)  and 
must  be  sent  to: 

Joseph  F.  Lackey.  Jr.,  HUD  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington.  DC  20503. 

and 

Paul  Maxwell,  Reports  Liaison  Officer, 
Dejjartment  of  Housing  &  Urban 
Development.  4900  L'Enfant  Plaza 
East.  SW,  Room  8204,  Washington, 
DC  20410. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30,  1993. 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  pubUc  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 


and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC 

Environmental  Impact 

This  proposed  rule  involves  external 
administrative  requirements  and  does 
not  constitute  a  development  decision 
affecting  the  physical  condition  of   - 
specific  project  areas  or  building  sites. 
Accordingly,  under  24  CFR  50.19(c)(6) 
and  (where  this  rule  would  amend 
existing  provisions)  50.19(c)(2).  this  rule 
is  categorically  excluded  from 
environmental  review  imder  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  is  not  anticipated 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  financial  reporting 
requirements  proposed  to  be  established 
by  this  rule  are  anticipated  to  reduce 
administrative  burden  for  all  entities 
covered  by  this  rule,  including  small 
entities.  As  noted  in  the  preamble,  this 
rule  does  not  propose  a  new  reporting 
requirement.  "The  aimual  reporting  of 
certain  financial  information  is  already 
a  HUD  program  requirement.  What  this 
rule  proposes  is  to  standardize,  to  the 
extent  possible,  the  content  of  the 
information  and  the  preparation  of  the 
information  (in  accordance  with  GAAP), 
and  to  provide  for  electronic 
submission.  These  proposed  changes  to 
financial  reporting  to  HUD  are 
anticipated  to  bring  consistency, 
simphcity,  and  reduced  administrative 
burden  to  the  reporting  process.  For 
those  entities  unfamiliar  with  GAAP, 
and  particularly  for  any  small  entities 
that  may  be  unfamiliar  with  GAAP, 
HUD  intends  to  conduct  training 
seminars  in  order  to  assist  small  entities 
in  their  conversion  to  GAAP.  With 
respect  to  costs,  the  audit  costs  assumed 
by  PHAs  and  multifamily  project 
owners  are  a  recognized  part  of 
operating  and  administrative  expenses, 
and  accordingly,  it  is  anticipated  that 
there  will  be  no  (or  very  little)  monetary 
costs  incurred.  As  noted  in  the 
preamble,  the  Federal  Housing 
Commissioner  has  required  GAAP- 
based  accounting  for  a  number  of  years, 
and  the  vast  majority  of  owners  already 
adhere  to  its  tenets.  Therefore,  any 
burden  involved  in  conversion  to  GAAP 
in  FHA  programs  is  anticipated  to  be 
minimal.  Further,  in  developing  its 
electronic  filing  requirements,  FHA  has 
involved  all  stakeholders  in  the 
development  effort,  including  owners 


and  agent  organizations  and  the 
accounting  profession. 

In  addition  to  the  issues  of  training 
and  costs,  entities  will  have  up  to  9 
months  to  prepare  statements  in 
accordance  with  GAAP  (the  period  of 
lime  allowed  under  the  Single  Audit 
Act).  Notwithstanding  HUD's 
determination  that  this  rule  would  not 
have  a  significant  economic  impact  on 
small  entities,  HUD  specifically  invites 
comments  regarding  alternatives  to  this 
rule  that  would  meet  HUD's  objectives 
as  described  in  this  preamble. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  this 
rule  is  not  subject  to  review  under  the 
Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMBRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
theUMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
that  would  be  affected  by  this  proposed 
riileare: 
14.126 — Mortgage  Insurance — 

Cooperative  Projects  (Section  213) 
14.129 — Mortgage  Insurance — Nursing 

Homes,  Intermediate  Care  Facilities. 

Board  and  Care  Homes  and  Assisted 

Living  Facihties  (Section  232) 
14.134 — ^Mortgage  Insurance — Rental 

Housing  (Section  207) 
14.135 — Mortgage  Insurance — Rental 

and  Cooperative  Housing  for 

Moderate  Income  Families  and 

Elderly,  Market  Rate  hiterest  (Sections 

221(d)(3)  and  (4)) 
14.138 — Mortgage  Insurance — Rental 

Housing  for  Elderly  (Section  231) 
14.139 — Mortgage  Insurance — Rental 

Housing  in  Urban  Areas  (Section  220 

Multifamily) 
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14.157 — Supportive  Housing  for  the 

Elderly  (Section  202) 
14.181 — Supportive  Housing  for  Persons 

with  Disabilities  (Section  811) 
14.188 — Housing  Finance  Agency  (HFA) 

Risk  Sharing  Pilot  Program  (Section 

542(c)) 
14.856 — Lower  Income  Housing 

Assistance  Program — Section  8 

Moderate  Rehabilitation 

List  of  Subjects 

24  CFR  Part  5 

Administrative  practice  and 
procedure,  Aged,  Claims,  Drug  abuse. 
Drug  traffic  control.  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low-  and  moderate-income  housing. 
Mortgage  insiu^nce.  Pets,  Public 
housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportimity.  Fair  Housing,  Home 
improvement.  Housing  standards, 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  eind  functions 
(Government  agencies)  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation,  Wages. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations,  Mortgage 
insurance.  Low  and  moderate  income 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development,  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development,  Housing,  Rent 


subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  title  24  of  the  CFR  is 
amended  as  follows: 

PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  unless 
otherwise  noted. 

2.  A  new  subpart  H,  consisting  of 
§  5.801,  is  added  to  part  5  to  read  as 
follows: 

Subpart  H — Uniform  Rnancial 
Reporting  Standards 

§  5.801    Uniform  financial  reporting 
standards. 

(a)  Applicability.  This  subpart  H 
implements  uniform  financial  reporting 
standards  for: 

(1)  PubUc  housing  agencies  (PHAs) 
receiving  assistance  under  sections  5,  9, 
or  14  of  the  1937  Act  (42  U.S.C.  1437c, 
1437g.  and  1437/)  (Public  Housing); 

(2)  PHAs  as  contract  administrators 
for  any  Section  8  project-based  or 
tenemt-based  bousing  assistance 
payments  program,  which  includes 
assistance  under  the  following 
programs: 

(i)  Section  8  project-based  housing 
assistance  payments  programs, 
including,  but  not  limited  to,  the 
Section  8  New  Construction,  Substantial 
Rehabihtation.  Loan  Management  Set- 
Aside.  Property  Disposition,  and 
Moderate  Rehabilitation  (including  the 
Single  Room  Occupancy  program  for 
homeless  individuals); 

(ii)  Section  8  Project-Based  Certificate 
programs; 

(iii)  Any  program  providing  Section  8 
project-based  renewal  contracts;  and 

(iv)  Section  8  tenant-based  assistance 
under  the  Section  8  Certificate  and 
Voucher  program; 

(3)  Owners  of  housing  assisted  under 
£iny  Section  8  project-based  housing 
assistance  payments  program: 

(i)  Incluoing,  but  not  limited  to,  the 
Section  8  New  Construction.  Substantial 
Rehabilitation.  Loan  Management  Set- 
Aside,  and  Property  Disposition 
programs; 

(ii)  Excluding  the  Section  8  Moderate 
Rehabihtation  Program  (which  includes 
the  Single  Room  Occupancy  program  for 
homeless  individuals)  and  the  Section  8 
Project-Based  Certificate  Program; 

(4)  Owners  of  multifamily  projects 
receiving  direct  or  indirect  assistance 
from  HUD,  or  with  mortgages  insured, 
coinsured.  or  held  by  HUD,  including 
but  not  Umited  to  housing  under  the 
following  HUD  programs: 


(i)  Section  202  Program  of  Supportive 
Housing  for  the  Elderly; 

(ii)  Section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities; 

(iii)  Section  202  loan  program  for 
projects  for  the  elderly  and  handicapped 
(including  202/8  projects  and  202/162 
projects); 

(iv)  Section  207  of  the  National 
Housing  Act  (NHA)  (12  U.S.C.  1701  et 
sea.)  (Rental  Housing  Insurance); 

(v)  Section  213  of  Uie  NHA 
(Cooperative  Housing  Insurance); 

(vi)  Section  220  of  the  NHA 
(Rehabilitation  and  Neighborhood 
Conservation  Housing  Insurance); 

(vii)  Section  221(d)(3)  and  (5)  of  the 
NHA  (Housing  for  Moderate  Income  and 
Displaced  Families); 

(viii)  Section  221(d)(4)  of  the  NHA 
(Housing  for  Moderate  Income  and 
Displaced  Families); 

(ix)  Section  231  of  the  NHA  (Housing 
for  Elderly  Persons); 

(x)  Section  232  of  the  NHA  (Mortgage 
Insurance  for  Nursing  Homes. 
Intermediate  Care  Facilities,  Board  and 
Care  Homes); 

(xi)  Section  234(d)  of  the  NHA 
(Rental)  (Mortgage  Insurance  for 
Condominiums); 

(xii)  Section  236  of  the  NHA  (Rental 
and  Cooperative  Housing  for  Lower 
Income  FamiUes); 

(xiii)  Section  241  of  the  NHA 
(Supplemental  Loans  for  Multifamily 
Projects);  and 

(xiv)  Section  542(c)  of  the  Housing 
and  Community  Development  Act  of 
1992  (12  U.S.C.  1707  note)  (Housing 
Finance  Agency  Risk-Sharing  Program). 

(b)  Submission  of  financial 
information.  Entities  (or  individuals)  to 
which  this  subpart  is  applicable  must 
provide  to  HUD,  on  an  annual  basis, 
such  financial  information  as  required 
by  HUD.  This  financial  information 
must  be: 

(1)  Prepared  in  accordance  with 
Generally  Accepted  Accounting 
Principles  as  further  defined  by  HUD  in 
supplementary  guidance; 

12)  Submitted  electronically  in  the 
electronic  format  designated  by  HUD; 
and 

(3)  Submitted  in  such  form  and 
substance  as  prescribed  by  HUD. 

(c)  Annual  financial  report  filing 
dates.  The  financial  information  to  be 
submitted  to  HUD  in  accordance  with 
paragraph  (b)  of  this  section,  must  be 
submitted  to  HUD  annually,  no  later 
than  60  days  after  the  end  of  the  fiscal 
year  of  the  reporting  period,  and  as 
otherwise  provided  by  law. 

(d)  Reporting  compliance  dates. 
Entities  (or  individuals)  that  are  subject 
to  the  reporting  requirements  in  this 
section  must  commence  compliance 
with  these  requirements  as  follows: 
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(1)  For  PHAs  listed  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  the 
requirements  of  this  section  will  begin 
with  those  PHAs  with  fiscal  years 
ending  September  30, 1999  and  later. 
Unaudited  financial  statements  will  be 
required  60  days  after  the  PHA's  fiscal 
year  end,  and  audited  financial 
statements  will  then  be  required  no  later 
than  9  months  after  the  PHA's  fiscal 
year  end,  in  accordance  with  the  Single 
Audit  Act  and  OMB  Circular  A-133 
(See  24  CFR  84.26).  A  PHA  with  a  fiscal 
year  ending  September  30, 1999  that 
elects  to  submit  its  unaudited  financial 
report  earlier  than  the  due  date  of 
November  30, 1999  must  submit  its 
report  as  required  in  this  section.  On  or 
after  September  30,  1998.  but  prior  to 
November  30, 1999  (except  for  a  PHA 
with  its  fiscal  year  ending  September 
30,  1999),  PHAs  may  submit  their 
financial  reports  in  accordance  with  this 
section. 

(2)  For  entities  Usted  in  paragraphs 
(a)(3)  and  (4)  of  this  section,  the 
requirements  of  this  section  will  begin 
with  those  entities  with  fiscal  years 
ending  December  31, 1998  and  later. 
Entities  listed  in  paragraphs  (a)(3)  and 
(a)(4)  of  this  section  with  fiscal  years 
ending  December  31, 1998  that  elect  to 
submit  their  reports  earlier  than  the  due 
date  must  submit  their  financial  reports 
as  required  in  this  section.  On  or  after 
September  30, 1998  but  prior  to  January 
1, 1999,  these  entities  may  submit  their 
financial  reports  in  accordance  with  this 
section. 

(e)  Limitation  on  changing  fiscal 
years.  To  allow  for  a  period  of 
consistent  assessment  of  the  financial 
reports  submitted  to  HUD  under  this 
subpart  part,  PHAs  listed  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  will  not 
be  allowed  to  change  their  fiscal  years 
for  their  first  three  full  fiscal  years 
following  [the  effective  date  of  the  final 
rule  to  be  inserted  at  the  final  rule 
stage]. 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

3.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715z-18;  42 
U.S.C  3535(d). 

4.  The  heading  of  Subpart  A  is  revised 
to  read  as  follows: 


Subpart  A— Requirements  for 
Application,  Commitinent,  and 
Endorsement  Generally  Applicable  to 
Multifamily  and  Health  Care  Facility 
lAortgage  Insurance  Programs;  and 
Continuing  Eligibility  Requirements  for 
Existing  Projects 

5.  A  new  §  200.36  is  added 
immediately  after  §  200.35  to  read  as 
follows: 

§  200.36    Financial  reporting  requirements. 

The  mortgagor  must  comply  with  the 
financial  reporting  requirements  in  24 
CFR  part  5.  subpart  H. 

PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

6.  The  authority  citation  for  24  CFR 
part  236  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715z-l; 
42  U.S.C  3535(d). 

7.  Section  236.1  is  amended  by 
revising  the  heading,  by  redesignating 
paragraph  (b)  as  paragraph  (c),  and  by 
adding  a  new  paragraph  (b),  to  read  as 
follows: 

i  236.1    Applicability,  crose-reference,  and 
savings  clause. 


(b)  The  mortgagor  must  comply  with 
the  financial  reporting  requirements  in 
24  CFR  part  5.  subpart  H. 


PART  266— HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

8.  The  authority  citation  for  24  CFR 
part  266  continues  to  read  as  follows: 

Authority:  12  U.S.C  1707;  42  U.S.C 
3535(d). 

9.  In  §  266.505,  paragraph  (b)(7)  is 
revised  to  read  as  follows: 

%  266.505    Regulatory  agreement 
requirements. 

•        •        •        *        * 

(b)*  *  • 

(7)  Maintain  complete  books  and 
records  established  solely  for  the  project 
and  comply  with  the  finemcial  reporting 
requirements  in  24  CFR  part  5,  subpart 
H. 


PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

10.  The  authority  citation  for  24  CFR 
part  880  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437{. 
353S(d),  12701,  and  13611-13619. 

11.  In  §880.601.  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

%  880.601    ResponsibiUtles  of  owner. 


(d)*  •  • 

(1)  Financial  information  in 
accordance  with  24  CFR  part  5,  subpart 
H;and 


PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

12.  The  authority  citation  for  24  CFR 
part  886  continues  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c,  1437t 
3535(d),  and  13611-13619. 

13.  In  §  886.318,  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

§  886.31 8    Responsibilities  of  the  owner. 


(1)  Financial  information  in 
accordance  with  24  CFR  part  5.  subpart 
H;and 


PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIFIED  RULE 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

14.  The  authority  citation  for  24  CFR 
part  982  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

15.  In  §  982.158,  paragraph  (a)  is 
amended  by  adding  a  sentence  at  the 
end,  to  read  as  follows: 

§982.158    Program  accounts  and  records. 

(a)  •  *  "  The  HA  must  comply  with 
the  financial  reporting  requirements  in 
24  CFR  part  5,  subpart  H. 

Dated:  June  5. 1998. 
Andrew  Cuomo, 

Secretary. 

(PR  Doc.  98-17270  Filed  6-29-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  PART  901 
[Docket  No.  FR-4313-P-01] 
RIN  2577-AB81 

Public  Housing  Assessment  System 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  and  Office  of  the  Director  of 

the  Real  Estate  Assessment  Center. 

HUD. 

action:  Proposed  rule. 

summary:  This  proposed  rule 
establishes  an  entirely  new  system  for 
the  assessment  of  public  housing  in  the 
United  States.  The  nation's  public 
housing  system  houses  1.2  million 
families  in  20.000  projects  across  the  50 
States.  Puerto  Rico,  Guam  and  the  U.S. 
Virgin  Islands,  operated  by  3,400  public 
housing  agencies.  The  major 
components  of  the  new  system  include: 

The  rule  provides  for  the  first-ever 
assessment  of  the  physical  condition, 
financial  health,  and  resident  services  in 
public  housing.  For  the  first  time,  the 
physical  condition  of  every  project  in 
the  nation's  public  housing  inventory 
will  be  inspected  on  a  regular  basis  with 
uniform  standards  to  ensure  that 
residents  receive  decent,  safe,  and 
sanitary  housing.  For  the  first  time,  the 
financial  condition  of  every  public 
housing  agency  will  be  assessed  on 
generally  accepted  accounting 
principles.  For  the  first  time,  resident 
satisfaction  with  public  housing 
services  will  be  measured  and  counted 
in  HUD's  assessment  of  public  housing 
agency  management. 

The  rule  provides  for  increased 
flexibility  for  top  performers.  Public 
housing  agencies  which  score  in  the  top 
ten  percent  in  their  physical  condition, 
financial  health,  resident  satisfaction, 
and  management  operations  will  receive 
substantial  flexibility  and  bonus  points 
for  funding  competitions. 

The  rule  provides  for  the 
establishment  of  a  Troubled  Agency 
Recovery  Center  to  improve  poor 
performers.  Public  housing  agencies 
which  perform  unsuccessfully  on  these 
factors  will  be  referred  to  a  new 
Troubled  Agency  Recovery  Center  to 
improve  poor  performers. 

The  rule  provides  for  the 
establishment  of  an  Enforcement  Center 
and  Receivership  for  agencies  which  fail 
to  improve  performance.  Public  housing 
agencies  which  fail  to  post  significant 
improvement  within  a  year  will  be 
automatically  referred  to  the  new  HUD 
Enforcement  Center  whigh  will  institute 


proceedings  for  judicial  receivership  to 
remove  failed  agency  management. 

The  purpose  of  the  new  Public 
Housing  Assessment  System  is  to 
enhance  public  trust  by  creating  a 
comprehensive  management  tool  that 
effectively  and  fairly  measures  a  PHA's 
performance  based  on  standards  that  are 
objective,  uniform  and  verifiable,  and 
provides  real  rewards  for  high 
performers  and  consequences  for  poor 
performers.  As  moi%  fully  discussed  in 
the  Supplementary  Information  section 
of  the  preamble,  the  proposed  rule  was 
developed  with  the  assistance  of  public 
housing  agency  officials,  representatives 
of  public  housing  agency  organizations, 
and  representatives  of  public  housing 
residents  organizations. 

DATES:  Comment  due  date:  July  30, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Regulations 
Division,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  nimiber  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center.  Attention 
William  Thorson,  Department  of 
Housing  and  Urban  Development,  4900 
L'Enfant  Plaza  East,  SW.  Room  8204, 
Washington,  DC  20410;  telephone  (202) 
755-0102  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
nxmiber  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION: 

I.  HUD  Constituents  ParticipatioD  in  the 
Proposed  Rule 

President  Clinton's  Executive  Order 
on  Regulatory  Planning  and  Review 
(E.O.  12866,  issued  September  30. 1993) 
provides  in  section  (6){a)  that: 

Each  agency  shall  (consistent  with  its  own 
rules,  regulations,  or  procedures)  provide  the 
public  with  meaninghil  participation  in  the 
regulatory  process.  In  particular,  before 
issuing  a  notice  of  proposed  ruleniaking, 
each  agency  should,  where  appropriate,  seek 
the  involvement  of  those  who  are  intended 
to  benefit  from  and  those  expected  to  be 
burdened  by  any  regiilation  (including, 
specifically.  State,  local  and  tribal  officials). 


Consistent  with  President  Clinton's 
Executive  and  HUD's  own  partnership 
initiatives  with  its  c&nstituents  and 
clients,  the  new  assessment  system  for 
public  housing  was  developed  with 
extensive  discussion  and  consultation 
with  public  housing  agency  (PHA) 
officials,  officials  from  PHA 
representative  organizations, 
representatives  of  public  housing 
resident  groups,  experts  in  the  fields  of 
finance  and  audit  and  physical 
inspection  of  properties,  and  other 
interested  parties  such  as  housing 
advocacy  groups  and  local  government 
representatives.  These  discussions  and 
consultations  began  in  October  1997 
and  continued  through  April  1998.  It 
was  important  to  HUD  that  these 
entities  and  individuals  have  input  in 
the  development  of  a  proposal  for  a  new 
assessment  system  for  public  housing. 

The  consultation  ana  discussions 
with  PHA  agency  officials  and 
representative  groups  will  continue 
through  the  final  rulemaking  process 
and  in  the  implementation  of  this  new 
system.  During  the  transition  period  to 
the  new  system,  HUD  will  work  closely 
with  PHAs  and  resident  groups  to  make 
any  necessary  refinements  to  the 
system.  HUD.  PHAs  and  public  housing 
residents  all  want  to  see  an  effective  and 
efficient  management  system  for  public 
housing,  and  will  work  together  to  make 
this  a  successful  system  for  all 
concerned. 

n.  HUD  2020  Management  Refbmu 

On  June  26,  1997,  HUD  released  its 
plan,  the  "HUD  2020  Management 
Reform  Plan."  for  significant 
management  reforms  at  HUD.  HUD 
pubhshed  the  plan  in  the  Federal 
Register  on  August  12.  1997  (62  FR 
43204).  The  HUD  2020  Management 
Reform  Plan  is  directed  to  (1) 
empowering  people  and  communities  to 
improve  themselves,  and  (2)  restoring 
HUD's  reputation  and  credibility  by 
improving  the  efficiency  and 
effectiveness  of  HUD's  programs, 
operations,  and  delivery  of  services.  To 
improve  the  efficiency  and  effectiveness 
of  HUD's  programs,  operations,  and 
dehvery  of  services,  the  HUD  2020 
Management  Reform  Plan  calls  for  the 
restructuring  of  HUD's  internal 
operations  to  reallocate  resources  and 
consolidate  major  functions. 

Under  the  HUD  2020  Management 
Reform  Plan,  resources  will  be  allocated 
in  a  way  that  is  designed  to  align  HUD's 
resources  with  its  long-term  mission  of 
empowering  people  and  communities  to 
improve  themselves  and  succeed  in 
today's  world.  Consolidation  of 
functions  is  designed  to  avoid 
duplication  of  effort,  achieve 
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munities  to 


consistency  and  uniformity  in  the 
performance  of  these  functions,  and 
ensure  fairness.  With  respect 
specifically  to  HUD's  public  housing 
programs,  the  consolidation  of  certain 
functions  is  critical  to  the  survival  of 
public  housing  as  an  affordable  housing 
option  for  low-income  persons.  Those 
consolidated  functions  that  will 
significantly  impact  and  benefit  public 
housing  operations  include  the 
establishment  of  a  Real  Estate 
Assessment  Center,  a  Troubled  Agency 
Recovery  Center  (TARC)  and  an 
Enforcement  Center.  These  centers 
provide  the  backbone  of  HUD's  new 
system  for  Federal  management  of  the 
nation's  public  housing.  The  following 
provides  a  brief  overview  of  the 
functions  of  the  three  centers  and  their 
relationship  to  public  housing,  as  well 
as  to  other  HUD  assisted  properties. 

A.  Measuring  Program  Performance — 
the  Real  Estate  Assessment  Center 

The  Real  Estate  Assessment  Center 
(the  "Assessment  Center"  or  "REAC")  is 
charged  with  the  responsibility  for 
assessing  and  scoring  the  condition  of 
properties  in  which  HUD  has  an  interest 
and  the  performance  of  entities  that 
manage  and  own  those  properties.  Until 
the  establishment  of  the  Assessment 
Center,  HUD's  Office  of  Housing  and  the 
Office  of  Public  and  Indian  Housing 
independently  operated  separate  real 
estate  assessment  operations,  yet  the 
administration  of  both  organization's 
multifamily  portfolios  is  a  common 
function  of  asset  management.  Under 
the  Assessment  Center,  the  assessment 
of  all  of  the  properties  of  the  Office  of 
Housing  and  the  Office  of  Public  and 
Indian  Housing  is  consolidated  and  the 
evaluation  standards  and  procedures  are 
made  uniform,  to  the  greatest  extent 
feasible. 

The  estabhshment  of  the  Assessment 
Center  marks  an  important  change  in 
HUD's  way  of  doing  business.  Until  the 
establishment  of  the  Assessment  Center, 
HUD  has  never  had  an  effective  and 
comprehensive  property  assessment 
system.  Under  HUD  2020  Management 
Reform,  for  the  first  time  in  HUD's 
history,  all  properties  will  be  physically 
inspected  and  financially  assessed  using 
a  comprehensive  and  uniform  protocol. 
The  Assessment  Center  will  play  a  key 
role  in  evaluating  and  scoring  the 
condition  of  public  housing  properties 
and  the  performance  of  PHAs,  and  it 
also  will  play  a  key  role  in  evaluating 
and  scoring  the  condition  of  other  HUD- 
assisted  housing  and  FHA-rnsured 
properties,  and  the  performance  of  the 
entities  that  manage  and  own  those 
properties.  The  Assessment  Center  will 
be  staffed  with  individuals  who  are 


experts  in  the  areas  of  finance  and  audit, 
real  estate  functions,  and  housing 
management  operations. 

In  order  for  tiie  Assessment  Center  to 
effectively  perform  its  functions,  certain 
assessment  tools — specifically,  physical 
condition  standards  for  HUD  properties, 
and  financial  information  from  HUD 
reporting  entities — need  to  be  made 
uniform  to  the  greatest  extent  possible. 
As  discussed  later  in  this  preamble, 
establishment  of  uniform  protocols  for 
assessing  physical  condition  and 
financial  information  is  underway. 
These  new  standardized  protocols  will 
become  significant  diagnostic  tools  for 
the  Assessment  Center.  For  public 
housing,  as  will  be  discussed  in  more 
detail  later,  these  uniform  protocols  will 
form  part  of  the  basis  by  which  the 
Assessment  Center  will  analyze  the 
performance  of  public  housing  agencies 
(PHAs)  and  assign  a  score.  The  score 
assigned  to  a  PHA  will  identify  that 
PHA  as  a  high  performer,  standard 
performer  or  troubled  PHA.  High 
performers  will  receive  increased 
regulatory  flexibility,  bonus  points  and 
other  incentives.  Those  PHAs 
designated  as  troubled  will  be  referred 
to  the  Troubled  Agency  Recovery  Center 
to  improve  performance. 

The  uniform  protocols  to  be  used  by 
the  Assessment  Center,  although 
standardized,  will  not  be  static.  The 
Assessment  Center  will  provide  an 
ongoing  analysis  and  evaluation  of 
assessment  methods  to  determine  the 
acciu^cy,  the  effectiveness  and  the 
relevance  of  inspection,  management 
and  financial  protocols,  including 
factors,  scoring,  weights,  sampling  and 
algorithms.  The  Assessment  Center  will 
keep  the  public  and  HUD  program 
participants  advised  of  the  findings 
obtained  through  this  ongoing  analysis 
and  of  any  recommended  changes  to  the 
protocols  and  indicators  through 
issuance  of  Federal  Register  notice  or 
other  appropriate  notice. 

One  of  HUD's  objectives  under  HUD 
2020  Management  Reform  is  not  only  to 
identify  where  performance  by  program 
participants  fails  to  meet  acceptable 
standards,  but  to  assist  these  , 
participants  in  raising  tlieir  level  of 
performance.  For  PHAs,  such  assistance 
will  be  provided  either  by  the 
appropriate  HUD  area  HUB/Program 
Center,  or  by  the  TARC  if  the  PHA  is 
designated  as  troubled. 

B.  Assisting  Troubled  Public  Housing 
Agency  Performers — Troubled  Agency 
Recovery  Centers  (TARCs) 

V      The  Troubled  Agency  Recovery 
Centers  established  by  HUD  will  assist 
PHAs  designated  as  troubled  to  reach 
improved  performance  through  the 


development  and  implementation  of 
sustainable  solutions.  Upon  designation 
as  troubled,  a  PHA  will  be  referred  to 
the  TARC  for  assistance.  The  TARC  vdll 
work  with  the  PHA  to  develop  and 
implement  an  intervention  strategy  to 
help  raise  the  PHA's  level  of 
performance.  The  TARC  will  provide 
technical  assistance  to  troubled  PHAs 
on  a  variety  of  public  housing  operation 
issues,  including:  property  needs  and 
maintenance;  occupancy  procedures; 
resident  and  applicant  relations:  and 
financial  management.  One  of  the 
principal  objectives  of  the  TARC  is  to 
determine  the  appropriate  course  of 
action  for  the  troubled  PHA  to  achieve 
recovery,  considering  the  resources  and 
the  recovery  period  best  suited  for  the 
individual  PHA,  its  community  and  the 
families  the  PHA  serves.  If  a  troubled 
PHA  is  found  to  be  making  substantial 
progress  toward  addressing  its 
problems,  consideration  may  be  given  to 
allowing  the  PHA  additional  time  to 
continue  the  recovery  effort.  If  a 
troubled  PHA's  problems  are  not 
addressed  within  the  period  established 
by  this  rule,  the  PHA  will  be  referred  to 
the  Enforcement  Center. 

C.  Restoring  Public  Trust — the 
Enforcement  Center 

The  greatest  breach  of  the  public  trust 
at  HUD  is  the  waste,  fraud  and  abuse  in 
HUD's  existing  portfolio  of  millions  of 
housing  imits.  Until  recently,  each  of 
HUD's  program  offices  (the  Offices  of 
Public  and  Indian  Housing,  Housing, 
and  Community  Planning  and 
Development)  operated  independent 
enforcement  functions,  with  different 
standards  and  procedures.  HUD  has 
combined  non-civil  rights  enforcement 
actions  for  the  program  offices  into  one 
authority — the  Enforcement  Center.  The 
Enforcement  Center  is  a  fundamental 
programmatic  reform  that  HUD  will  take 
to  restore  public  trust  in  fulfilling  its 
mission  to  provide  decent,  safe  and 
sanitary  housing  for  lower  and  moderate 
income  households.  The  Enforcement 
Center  is  intended  to  be  the  central 
Departmental  focus  for  taking  aggressive 
action  against  owners  of  HUD's  troubled 
assisted  housing  and  public  housing 
portfolios.  The  Enforcement  Center  will 
be  responsible  for  correcting  long- 
standing noncompliance  issues  with 
HUD  grantees,  and  will  take  action 
against  owTiers  who  do  not  cooperate 
with  HUD  during  any  recovery  process 
or  who  may  have  put  housing  projects 
in  jeopardy  by  engaging  in  waste,  fraud 
or  abuse. 

With  respect  to  public  housing,  the 
Enforcement  Center  will  be  responsible 
for  troubled  PHAs  that  fail  to  improve 
their  performance  during  the 
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established  time  period.  The  actions 
taken  by  the  Enforcement  Center  against 
such  PHAs  include  judicial  receivership 
to  remove  failed  management,  and 
referrals  for  the  imposition  of  civil  and 
criminal  sanctions  to  the  applicable 
Federal  government  agencies  or  offices, 
where  appropriate. 

D.  Achieving  Fairness  By  Transferring 
Responsibility  to  Independent  Units 

Each  of  the  three  centers,  the 
Assessment  Center,  the  TARC,  and  the 
Enforcement  Center,  will  be  separate 
units,  independent  from  traditional 
HUD  program  areas  and  functions.  This 
separation  from  traditional  program 
areas  reflects  a  key  objective  of  HUD 
2020  Management  Reform  and  that  is  to 
treat  program  participants  and  assess 
program  performance  on  the  basis  of 
imiform  standards,  not  on  the  basis  of 
which  HUD  program  office  administers 
the  assistance.  Before  the  HUD  2020 
Management  Reforms,  program  office 
staff  all  too  often  were  handed 
conflicting  mandates.  On  the  one  hand, 
staff  were  asked  to  provide  assistance  to 
HUD  program  participants 
(communities,  housing  agencies, 
multifamily  owners,  etc.)  to  help  them 
meet  their  housing  and  urban 
development  needs;  and  on  the  other 
hand,  these  employees  were  directed  to 
monitor  the  actions  of  the  program 
participants.  HUD  realizes  that  both 
roles  are  important  to  HUD's  mission 
and  have  a  place  in  HUD,  but  the  role 
of  facilitator  and  the  role  of  monitor  are 
inherently  in  conflict.  The  creation  of 
the  Assessment  Center,  the  TARC  and 
the  Enforcement  Center  as  independent 
units  is  designed  to  address  the 
inconsistent  responsibilities  previously 
handled  by  program  staff.  Dividing  the 
important  functions  of  community 
facilitator  and  program  monitor  into 
different  offices  is  a  critical  step  in 
restoring  public  trust  in  HUD. 

Restoring  public  trust  not  only  will  be 
achieved  through  independence  of  the 
Assessment  Center,  TARC  and  the 
Enforcement  Center,  but  in  the 
consistent  uniform  approach  the  centers 
take  to  the  performance  of  their 
respective  functions.  As  discussed 
earlier,  for  the  Assessment  Center,  a 
consistent  and  fair  approach  to  the 
evaluation  of  HUD  properties  requires 
uniform  assessment  standards  in  two 
critical  areas:  (1)  The  physical  condition 
of  properties  receiving  HUD  financial 
assistance;  and  (2)  the  financial 
condition  of  the  owners  and  managers 
of  these  properties. 


E.  Standardization  of  Physical 
Assessment  of  Properties — Uniform 
Physical  Condition  Standards 

As  part  of  the  HUD  2020  Management 
Reform  objective  to  create  a  uniform, 
assessment  process  for  all  HUD  assisted 
properties,  HUD  is  establishing  uniform 
physical  conditions  standards  and 
inspection  procedures  for  its  assisted 
housing,  FHA  related  properties  and 
public  housing.  These  standards  are 
intended  to  ensure  that  such  housing  is 
decent,  safe,  sanitary  and  in  good 
repair — the  physical  condition  standard 
to  which  HUD  assisted  housing  always 
has  been  subject.  HUD's  Section  8 
housing,  public  housing,  HUD-insured 
multifamily  housing,  and  other  HUD 
assisted  housing  currently  must  undergo 
an  annual  physical  inspection  to 
determine  that  the  housing  qualifies  as 
decent,  safe,  sanitary  and  in  good  repair. 
The  description  or  components  of  what 
constitutes  acceptable  physical  housing 
quality  and  the  physical  inspection 
procedures  by  which  the  standards  are 
determined  to  be  met,  however,  vary 
from  HUD  program  to  HUD  program.  To 
the  extent  possible,  HUD  believes  that 
housing  assisted  under  its  programs 
should  be  subject  to  uniform  physical 
standards,  regardless  of  the  source  of  the 
subsidy  or  assistance.  Additionally,  to 
the  extent  feasible.  HUD  believes  that 
the  physical  inspection  procedures  by 
which  the  standards  will  be  assessed 
should  be  uniform  in  the  covered 
programs.  Therefore,  for  the  physical 
condition  indicator  of  the  Public 
Housing  Assessment  System  (PHAS), 
this  proposed  rule  provides  for  public 
housing  properties  to  be  evaluated  on 
the  basis  of  uniform  physical  condition 
standards  that  enstu«  that  the  public 
housing  is  decent,  safe,  and  sanitary. 
Through  separate  rulemaking,  HUD  will 
propose  to  apply  these  uniform  physical 
condition  standards  to  properties 
assisted  under  other  HUD  housing 
programs.  These  standards  are 
discussed  in  greater  detail  later  in  this 
preamble. 

F.  Standardization  of  the  Financial 
Assessment  of  Program  Participants — 
Uniform  Financial  Reporting 

The  uniform  assessment  of  HUD 
properties  under  HUD  2020 
Management  Reform  also  includes  a 
uniform  financial  assessment  process. 
To  achieve  this  objective,  HUD  is 
establishing  uniform  standards  for 
annual  financial  reporting  for  HUD's 
public  housing,  Section  8  housing,  and 
multifamily  insured  housing  programs, 
and  will  require  public  housing 
agencies,  project  owners,  and  managers 
(if  applicable)  of  HUD-assisted  housing 


to  submit  to  HUD  annually  in  an     ' 
electronic  mode  and  standardized 
format,  to  be  established  by  HUD, 
certain  financial  information,  prepared 
in  accordance  with  generally  accepted 
accounting  principles  (GAAP),  as 
prescribed  by  the  Governmental 
Accounting  Standards  Board  (GASB). 
Electronic  submission  is  necessary 
because  the  manual  submission  of 
annual  financial  information  has 
become  a  signi^cant  administrative 
burden  to  PHAs,  project  owners,  and 
mortgagees,  as  well  as  to  HUD.  HUD  is 
developing  a^standardized  format  for  the 
reporting  of  the  armual  financial 
information,  which  will  be  ready  for 
dissemination  in  sufficient  time  to  allow 
PHAs  to  comply  with  the  provisions  of 
this  rule.  This  format  will  be 
substantially  the  same  for  all  covered 
programs,  but  the  format  may  vary  in 
certain  respects  to  reflect  different  types 
of  reporting  entities  (e.g.,  owners  of 
multifamily/Federal  Housing 
Administration  (FHA)-related  entities 
vs.  PHAs).  The  objective  of  the  uniform 
financial  reporting  requirements  is  to 
standardize  the  annual  financial 
information  submission  process  and,      ^ 
through  standardization,  bring 
consistency  to  the  evaluation  of  the 
financial  condition  of  housing  assisted 
under  HUD  programs.  Therefore,  for  the 
financial  condition  indicator  of  the 
PHAS,  this  proposed  rule  provides  for 
PHAs  to  submit  electronically  to  HUD 
annual  financial  reports  prepared  in 
accordance  with  GASB  GAAP.  Through 
separate  rulemaking,  HUD  will  propose 
to  apply  these  uniform  financial 
reporting  requirements  to  program 
participants  in  other  HUD  housing 
programs.  The  financial  reporting 
requirements  are  discussed  in  greater 
detail  later  in  this  preamble. 

G.  Enhancing  Public  Trust  Through 
Improved  Assessment  of  Public  Housing 
and  PHAs 

The  new  Public  Housing  Assessment 
(PHAS),  proposed  by  this  rule,  is 
designed  to  enhance  public  trust  by 
creating  a  comprehensive  oversight  tool 
that  effectively  and  fairly  measures  a 
PHA  based  on  standards  that  are 
objective  and  uniform.  The  PHAS 
represents  a  major  rethinking  of  public 
housing  management.  The  parties  most 
involved  in,  and  affected  by,  public 
housing — PHAs  and  public  housing 
residents — have  expressed  concerns  that 
the  existing  system  largely  ignores  the 
physical  conditions  of  public  housing. ' 


I  The  current  Public  Housing  Management 
Assessment  Program  (PHMAP).  for  which  the 
regulations  are  codified  at  24  CFR  part  901.  was 
established  in  accordance  with  section  502  of  the 
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Under  the  current  system,  a  PHA's 
management  performance  may  be 
assessed  as  acceptable  when  its 
residents  are  Hving  in  unacceptable 
housing  conditions.  Other  concerns  are 
that  the  current  system  is  almost  totally 
dependent  on  PHA  self-certification, 
rather  than  on  objective  evidence  or 
third-party  verification;  does  not  focus 
on  basic  real  estate  functions;  and  does 
not  provide  for  opportunity  for  input 
from  those  directly  served  by  the  PHA — 
the  public  housing  residents.  The  new 
PHAS  responds  to  these  concerns  by 
adding  indicators  that  provide  for 
independent  assessment  and 
specifically  assess  these  components  of 
a  PHA's  operation — physical  condition 
of  the  property;  financial  condition;  and 
resident  feedback. 

Under  the  PHAS,  HUD  will  evaluate 
a  PHA  based  on  the  following 
indicators:  (1)  the  physical  condition  of 
the  PHA's  public  housing  properties;  (2) 
the  PHA's  financial  condition;  (3)  the 
PHA's  management  operations;  and  (4) 
residents'  assessment  (through  a 
resident  survey)  of  the  PHA's 
performance.  "The  management  indicator 
of  this  new  assessment  system  will 
incorporate  the  majority  of  the  existing 
statutory  management  assessment 
indicators  (the  remaining  statutory 
indicators  will  be  part  of  the  other 
PHAS  indicators).  Each  of  these  major 
indicators  is  comprised  of  components. 
The  PHAS  indicators  are  discussed  in 
further  detail  below.  The  PHAS, 
although  applicable  only  to  public 
housing,  reflects  HUD's  approach  under 
HUD  2020  Management  Reform  to  all 
properties  assisted  by  HUD.  HUD  will 
assess  all  HUD-related  properties  in  a 
manner  similar  to  that  outlined  in  this 
proposed  rule,  utilizing  uniform 
financial  and  physical  indicators,  and 
resident  feedbJack. 

ni.  The  Public  Housing  Assessment 
System  (PHAS) 

A.  Overview  of  the  PHAS 

The  new  PHAS  is  designed  to  instill 
trust  in  public  housing  as  a  cost 
effective  and  affordable  housing  option 
by  demonstrating  that  there  is  in  place 
an  assessment  system  that  accurately 
determines  whether  a  PHA  is  doing  an 
outstanding,  acceptable,  or  unacceptable 
job  in  providing  decent,  safe  and 
sanitary  housing  to  its  residents.  An 
accurate  assessment  of  a  PHA's 
performance  is  critical  because  the 
consequences  of  that  assessment  can  be 


Cranston^ionzalez  National  Affordable  Housing 
Act  (Pub.  L.  101-625,  approved  November  29,  1990) 
(NAHA).  which  amended  section  6(j)  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437d(j))  (the  1937 
Act). 


significant.  For  PHAs  determined  to  be 
performing  well,  the  consequences  will 
be  less  scrutiny  and  additional 
flexibility.  For  PHAs  determined  not  to 
be  performing  well,  the  consequences 
will  be  intensive  technical  assistance, 
deadlines  for  improvement  and  possible 
punitive  actions  for  failure  to  improve 
during  established  periods. 

The  approach  provided  by  the  PHAS 
maximizes  the  best  use  of  public  funds 
by  concentrating  resources  on  those 
PHAs  in  most  need  of  attention  and 
recognizing  outstanding  performers.  The 
system  is  fundamentally  designed  to 
provide  relevant  and  verifiable 
measures  that  directly  relate  to  PHA 
performance.  Additionally,  the  system 
is  designed  to  allow  HUD  to  act  upon 
the  findings  produced  from  four 
comprehensive  indicators. 

Under  the  PHAS,  the  Assessment 
Center  assumes  responsibility  from  the 
Office  of  Public  and  Indian  Housing  for 
assessing  the  performance  of  PHAs.  The 
Assessment  Center  will  examine  four 
essential  areas  of  housing  operations  to 
determine  a  PHA's  performance  in 
delivering  HUD  programs  and  services. 
These  indicators  are:  (1)  the  physical 
condition  of  public  housing  (addressed 
in  subpart  B  of  the  rule);  (2)  the 
financial  condition  of  a  PHA  (addressed 
in  subpart  C  of  the  rule);  (3)  the 
management  operations  capabihties  of 
PHAs,  which  will  incorporate  the 
majority  of  the  existing  statutory 
assessment  requirements  (addressed  in 
subpart  D  of  the  rule);  and  resident 
service  and  satisfaction  (addressed  in 
subpart  E  of  the  rule).  To  assess  the 
performance  of  a  PHA  on  the  basis  of 
the  first  two  indicators,  the  Assessment 
Center  will  utilize  comprehensive  and 
standardized  protocols  to  conduct 
physical  inspections  of  public  housing 
properties,  as  described  above,  and  to 
assess  the  financial  condition  of  PHAs. 
For  the  Management  Operations 
Indicator  and  the  Resident  Service  and 
Satisfaction  Indicator,  the  Assessment 
Center  wiU  gather  and  analyze  data  and 
information  provided  by  the  PHA. 

In  order  to  determine  a  composite 
score  for  each  PHA,  the  four  indicators 
of  the  PHAS  will  be  individually  scored 
and  then  combined  to  present  a 
composite  score  that  reflects  the  overall 
performance  of  PHAs  for  a  total  of  100 
possible  points.  The  100  points  are 
distributed  as  follows: 

30  total  points  for  the  physical 
condition; 

30  total  points  for  the  financial 
condition; 

30  total  points  for  management 
operations;  and 

10  total  points  for  resident  service  and 
satisfaction. 


The  following  discussion  presents  a 
brief  overview  of  each  of  the  four 
indicators  to  be  used  under  the  PHAS. 

1.  PHAS  Indicator  #1— Physical 
Condition  of  PubUc  Housing  Properties 

Subpart  B  of  part  901  of  this  proposed 
rule  addresses  the  Physical  Condition 
Indicator.  This  indicator  provides  for 
the  assessment  of  the  physical  condition 
of  a  PHA's  public  housing.  A  PHA  must 
maintain  its  housing  in  decent,  safe,  and 
sanitary  condition. 

Statutory  Standard  of  Decent,  Safe 
and  Sanitary.  This  well  established  and 
longstanding  physical  condition 
standard  has  several  statutory  sources, 
including  section  3(b)(1)  of  the  1937 
Act.  which  provides  in  relevant  part  as 
follows: 

The  term  "low-income  housing"  means 
decent,  safe,  and  sanitary  dwellings  assisted 
under  this  Act.  The  term  "public  housing" 
means  low- income  housing,  and  ail 
necessary  appurtenances  thereto,  assisted 
under  this  Act  other  than  under  section  8. 

Section  14  of  the  1937  Act,  which 
addresses  public  housing 
modernization,  also  emphasizes  a 
decent,  safe,  and  sanitary  housing 
standard.  Section  14(j)(2)  provides,  in 
relevant  part,  that  "the  Secretary  shall 
issue  rules  and  regulations  establishing 
standards  which  provide  for  decent, 
safe,  and  sanitary  Hving  conditions  in 
low-rent  public  housing  projects. 
*  •  •"  2  In  adopting  uniform  physical 
condition  standards  for  public  housing, 
this  proposed  rule  would  not  alter  the 
statutory  standard  for  maintaining 
public  housing.  Instead,  the  proposed 
rule,  by  using  the  statutory  terminology, 
clearly  acknowledges  that  pubhc 
housing  must  be  maintained  in  "decent, 
safe,  and  sanitary"  condition. ^ 

No  Preemption  of  State  and  Local 
Building  and  Maintenance  Codes.  The 
new  uniform  physical  condition 
standards  established  by  HUD  do  not 
supersede  or  preempt  State  and  local 
building  and  maintenance  codes  with 


'  The  current  regulatory  provisions  addressing 
the  physical  condition  of  public  housing  projects 
are  found  in  several  sections  of  HUD's  regulations 
in  Title  K  of  24  CFR:  S§  901.30  (of  the  PHMAP 
regulations),  941.203  (of  the  Public  Housing 
Development  regulations).  965.704  (of  the  PHA- 
Owned  or  Leased  Projects  regulations),  and  968.315 
(of  the  Comprehensive  Improvement  Program 
Regulations). 

'  As  the  proposed  regulatory  text  will  show,  the 
physical  condition  standards  are  referred  to  as 
"decent,  safe,  sanitary  and  in  good  repair."  As  the 
preamble  discussion  notes  the  statutory  physical 
condition  standard  for  public  housing  is  expressed 
in  terms  of  "decent,  safe  and  sanitary."  For  FHA- 
related  properties,  the  statutory  standard  is 
expressed  in  terms  of  "good  repair  and  condition." 
In  adopting  physical  condition  standards  that  are 
applicable  to  both  public  housing  and  FHA-related 
properties,  HUD  uses  the  descriptive  term — 
"decent,  safe,  sanitary  and  in  good  repair." 


35676 


Federal  Register / Vol.  63.  No.  125 /Tuesday.  June  30.  1998 /Proposed  Rules 


which  the  PHA's  public  housing  must 
comply.  PHAs  must  continue  to  adhere 
to  these  codes. 

Uniform  Physical  Condition 
Standards.  The  uniform  physical 
standards  being  established  would  set 
parameters  under  which  public  housing 
(as  well  as  other  HUD  assisted  housing) 
must  be  maintained  and  will  be 
evaluated.  These  standards  are  designed 
to  analyze,  score,  and  rank  the  overall 
and  general  physical  condition  of  a 
project.  This  evaluation  would  not  focus 
on  a  single  element,  but  would  take  into 
consideration  significant  observable 
deBciencies  and  score  compliance  taken 
as  a  whole.  A  single  critical  element 
with  a  major  defect  (for  example,  an 
inoperable  heating  system),  however, 
could  have  a  significant  impact  on  a 
project's  overall  evaluation.  The 
standards  address  six  major  areas  of  the 
housing  to  be  evaluated:  (1)  site;  (2) 
building  exterior;  (3)  building  systems; 
(4)  dwelling  units;  (5)  common  areas: 
and  (6)  health  and  safety.  The  standards 
emphasize  health  and  safety 
considerations  as  essential  to  housing 
that  is  decent,  safe,  and  sanitary. 
Appendix  A  to  the  proposed  rule  lists 
the  items  to  be  inspected  within  each  of 
the  six  major  areas. 

Physical  Inspection  of  Public  Housing. 
Public  housing  is  not  only  currently 
subject  to  a  standard  of  decent,  safe  and 
sanitary,  there  is  also  an  obligation  on 
the  PHA  to  "inspect"  public  housing 
units.  Section  6(j)(l)(G)  of  the  1937  Act 
requires  the  PHA  to  inspect  units  to 
ascertain  "maintenance  or 
modernization  needs."  This 
corresponding  regulatory  requiremtnt  is 
found  in  HUD's  regulations  at  24  CFR 
901.30.  Section  901.30,  captioned 
"Indicator  #5,  Annual  Inspection  of 
Units  and  Systems,"  provides  in 
relevant  part  that:  "All  occupied  units 
are  required  to  be  inspected."  This  rule 
would  not  change  the  current 
requirement  for  an  annual  inspection. 
That  requirement  remains  and  is 
provided  for  under  subpart  D  of  this 
proposed  rule.  Management  Operations. 

l/nder  this  proposed  rule,  an 
assessment  of  the  physical  condition  of 
a  PHA's  properties  would  be 
determined  by  an  independent 
inspection  of  the  properties  by  HUD. 
Consistent  with  HUD's  responsibilities 
under  the  Assessment  Center,  HUD 
intends  to  conduct  independent 
physical  inspections,  using  a  new 
uniform,  objective,  and  computerized 
insp)ection  software  developed  by  HUD, 
of  a  statistically  valid  number  of  public 
housing  units  for  each  PHA.  in  order  to 
confirm  compliance  with  the  uniform 
physical  condition  standards.  The 
determination  of  whether  public 


housing  meets  the  standard  of  decent, 
safe,  and  sanitary  would  be  based  on  a 
review  of  observable  deficiencies  of  the 
site,  the  building  exterior,  the  building 
systems,  the  dwelling  units,  the 
common  areas,  and  the  health  and 
safety  conditions  of  such  housing.  The 
computer  program  will  generate  a  score 
for  these  components.  The  scores  will 
allow  HUD  to  assess  the  overall  physical 
condition  of  the  public  housing  as 
determined  by  the  computer-based 
inspection. 

"To  ensure  the  independence  of  the 
physical  inspection,  HUD  intends  to 
contract  with  private  inspection  firms  to 
perform  the  inspections.  All  inspectors 
will  be  trained  under  HUD  auspices  in 
the  use  of  the  inspection  protocol.  Upon 
being  certified,  inspectors  will  obtain 
their  PHA  inspection  assignment  from 
the  Assessment  Center.  The  inspector 
will  download  property  profile 
information  on  the  selected  PHA's 
projects  via  the  Internet  from  the  HUD 
Home  page.  The  inspector  will  complete 
the  inspection  using  a  hand-held 
computer  that  uses  the  HUD  software. 
After  the  inspection  is  completed,  the 
inspector  will  upload  the  inspection 
results  to  HUD's  central  information 
data  repository  (CIDR)  where  it  will  be 
verified  for  accuracy  and  then  scored 
using  predetermined  weights  based  on 
the  relative  importance  of  the  property 
areas  inspected  and  factual  observed 
deficiencies  identified  during  the 
inspection.  HUD  will  exercise  quality 
control  procedures  over  the  contractor 
inspections  to  assure  the  validity  and 
quality  of  the  inspections. 

Total  Points  for  PHAS  Indicator  #1. 
The  total  point  value  of  the  Physical 
Condition  Indicator  is  30  of  the  100 
points  available  under  the  PHAS.  In 
order  to  receive  a  passing  score  on  the 
Physical  Condition  Indicator,  a  PHA 
must  receive  a  score  of  at  least  60 
percent  of  the  30  points  available. 

2.  PHAS  Indicator  #2— Financial 
Condition 

Subpart  C  of  this  proposed  rule 
addresses  the  Financial  Condition 
Indicator  and  would  establish  the 
process  for  the  assessment  of  a  PHA's 
financial  condition.  The  rule  would 
require  PHAs  to  submit  to  HUD,  on  an 
annual  basis,  certain  financial 
information,  prepared  in  accordance 
with  generally  accepted  accounting 
principles  (GAAP),  as  those  principles 
are  prescribed  by  the  Governmental 
Accounting  Standards  Board  (GASB). 
The  rule  also  requires  that  the  annual 
financial  report  due  to  HUD  must  be 
submitted  electronically  and  in  a 
uniform  format,  with  the  electronic 
mode  and  format  to  be  determined  by 


HUD.  The  objective  of  the  Financial 
Condition  Indicator  is  to  measure  the 
financial  condition  of  PHAs  for  the 
purpose  of  evaluating  whether  they 
have  sufficient  financial  resources  and 
are  managing  those  financial  resources 
effectively  to  support  the  provision  of 
decent,  safe,  and  sanitary  housing. 

Generally  Accepted  Accounting 
Principles  (GAAP).  Accounting  and 
reporting  in  accordance  with  GAAP 
would  bring  much  needed  consistency 
to  HUD  program  evaluation.  GAAP 
requires  the  participant  to  manage  its 
accounting  and  reporting  in  accordance 
with  a  standard  set  of  rules  published 
by  auditing  and  accounting 
professionals  and  recognized  both 
within  and  outside  of  government.  The 
use  of  GAAP,  therefore,  would  enable 
HUD  and  program  participants  to 
account  for  transactions  and  report 
results  of  operations  using  widely 
accepted  protocols.  The  audit  process 
would  be  enhanced  by  the  use  of  GAAP, 
reducing  audit  costs.  The  resulting 
reports  are  widely  accepted  by  industry 
and  government  and  are,  therefore, 
widely  understood.  The  relative 
consistency  of  GAAP  would  allow  HUD 
to  perform  analysis  on  its  large  housing 
portfolio  in  ways  that  assure  the  overall 
reliability  and  validity  of  the  results. 

The  discussions  that  HUD  had  with 
PHAs,  PHA  representatives,  residents 
and  other  interested  parties  about  the 
new  PHAS  included  conversion  of  PHA 
financial  reports  to  GAAP.  From  these 
discussions,  HUD  has  learned  that 
GAAP  accounting  and  reporting  is  more 
meaningful  than  present  HUD 
accounting,  and  that  the  majority  of 
PHAs  seek  the  benefits  of  the  change.  A 
number  of  PHAs  already  have  begim 
using  GAAP  or  are  in  the  process  of 
converting  to  GAAP.  At  least  two  States 
(Louisiana  and  Tennessee)  require  that 
all  PHAs  in  those  States  convert  their 
HUD  basis  of  accounting  financial 
statements  to  a  GAAP  basis  for  State 
reporting  purposes.  Therefore,  PHAs,  as 
well  as  the  accountants  and  auditors  in 
those  two  States,  have  experience  with 
the  GAAP  conversion  process. 
Additionally,  several  large  PHAs  (New 
York,  Chicago,  Denver,  Seattle,  and 
Baltimore,  for  example)  have  already 
converted  to  GAAP.  Further,  it  is 
expected  that  many  PHAs  have 
quantified  the  effect  of  the  differences 
between  GAAP  and  the  HUD  basis  of 
accounting  because  of  the  guidance 
given  in  the  Public  and  Indian  Housing 
Low  Rent  Technical  Accounting  Guide 
and  because  of  other  business  and 
operating  needs  (e.g.,  the  need  to  fund 
liabilities  for  sick  and  vacation  leave). 

For  those  PHAs  that  may  not  be 
familiar  with  GAAP  or  that  have  not  had 


UMI 


Fefieral  Register /Vol.  63,  No.  125 /Tuesday,  June  30,  1998 /Proposed  Rules 


35677 


occasion  to  prepare  GAAP  financial 
reports  for  other  submissions  (for 
example,  reports  that  may  be  required  to 
be  submitted  to  State  or  local 
governments),  accounting  support 
services  are  an  eligible  expense  under 
the  Performance  Funding  System  (PFS). 
To  ease  the  conversion,  the  current  PHA 
accounting  guide  and  chart  of  accounts 
will  not  be  modified  except  to  add  those 
additional  accounts  needed  to  record 
new  transactions  in  accordance  with 
GAAP  or  to  enhance  the  existing  chart 
of  accounts  to  address  current  business 
operation  requirements.  Some 
illustrative  examples  of  these  new 
accounts  are:  (1)  an  allowance  for 
uncollectible  receivables  and  the  related 
bad  debt  expense;  (2)  an  allowance  for 
depreciation  of  buildings,  structures  and 
equipment  and  the  related  depreciation 
expense;  and  (3)  hability  and  expense 
accounts  for  probable  losses  expected 
from  litigation,  claims,  and  other 
contingencies.  While  a  PHA's 
accounting  staff  will  have  to  quantify 
the  amounts  to  be  recorded  in  these  new 
accounts,  the  PHA's  independent  public 
accountants  can  provide  guidance  on 
GAAP.  HUD  also  will  offer  guidance  for 
purposes  of  standardizing  the 
conversion  results.  Since  HUD  funds  all 
audit  costs  as  an  add-on  to  the 
performance  funding  system  (PFS), 
PHAs  should  not  bear  any  increase  in 
the  costs  of  an  audit  that  may  result  in 
converting  to  GAAP. 

Electronic  Submission.  HUD  is  aware 
that  automated  systems  are  being  used 
more  extensively  among  the  various 
entities  that  participate  in  HUD 
programs,  and  the  use  of  such  systems 
is  expemding  within  HUD  itself.  Vice 
President  Gore's  Report  of  the  National 
Performance  Review  has,  as  a  stated 
objective,  the  expanded  use  of  new 
technologies  and  telecommunications  to 
create  an  electronic  government. 
(September  7,  1993.  Report  of  the  Vice 
President's  National  Performance 
Review,  pp.  113-117,  Ref.  2).  Requiring 
the  electronic  submission  of  financial 
data  in  HUD  housing  programs  is 
another  step  in  implementing  the  Vice 
President's  objective.  The  electronic 
submission  of  information  results  in 
significant  benefits,  such  as  increasing 
the  speed  of  information  preparation 
and  exchange,  cost  savings  from 
reduced  need  for  storage  space, 
improved  product  because  electronic 
preparation  generally  results  in  reduced 
errors,  and  faster  HUD  review  and 
analysis. 

This  rule  would  require  PHAs  to 
submit  their  financial  reports  to  HUD 
electronically,  via  the  Internet,  rather 
than  through  tape,  diskette,  or  paper. 
HUD,  however,  may  approve 


transmission  of  the  data  by  tape  or 
diskette  if  HUD  determines  that  the  cost 
of  electronic  Internet  transmission 
would  be  excessive.  HUD  anticipates 
that  the  instances  in  which  covered 
entities  will  not  be  able  to  comply  with 
submission  of  financial  data 
electronically  via  Internet  will  be  very 
few.  This  rule  would  help  to  bring  HUD 
up  to  speed  with  its  program  partners  in 
terms  of  modem  technology. 

Assessing  Financial  Condition.  The 
key  indicators  used  to  distinguish  PHAs 
in  strong  financial  condition  from  those 
which  may  be  financially  troubled 
include:  (1)  A  measure  of  liquidity,  the 
Current  Ratio  (defined  as  current  assets 
divided  by  current  liabilities],  and  (2)  a 
measure  of  viability,  the  Number  of 
Months  Expendable  Fund  Balance 
(defined  as  the  Expendable  Fimd 
Balance  divided  by  monthly  Operating 
Expenditures);  (3)  Days  Receivable 
Outstanding  (defined  as  thb  average 
number  of  days  tenant  receivables  are 
outstanding);  (4)  Vacancy  Loss  (defined 
as  the  loss  of  potential  rental  income 
due  to  vacancy);  (5)  Exp>ense 
Management/Energy  Consumption 
(defined  as  expense  per  unit  for  key 
expenses);  and  (6)  Net  Income  or  Loss 
divided  by  the  Expendable  Fund 
Balance  (defined  as  the  net  income  or 
loss,  if  any.  for  the  operating  year, 
divided  by  the  expendable  fund 
balance). 

The  liquidity  measure  is  evidence  of 
the  property's  ability  to  cover  its  near 
term  obligations  wiUi  resources 
available  in  the  near  term.  The  viability 
measure  is  evidence  of  the  PHA's  ability 
to  operate  using  its  expendable  fund 
balance  without  relying  on  additional 
funding.  Prudent  financial  management 
practices,  appropriate  to  the  PHA 
environment,  suggest  that  these 
components  be  maintained  at  certain 
levels,  although  a  range  may  be 
acceptable  for  peer  groups  of  PHAs. 
The  Days  Receivable  Outstanding 
component  measures  the  ability  of  the 
PHA  to  collect  its  tenant  receivables  in 
a  timely  fashion.  The  inabiUty  to  collect 
tenant  receivables  in  a  timely  fashion 
might  help  explain  poor  performance  in 
the  liquidity  and  viability  measures. 

The  Vacancy  Loss  component 
measures  the  extent  to  which  the  PHA 
is  maximizing  its  revenue  firom 
operations. 

The  Expense  Management/Energy 
Consumption  component,  adjusted  for 
size  and  region,  and  includes  energy 
consumption  expenses  as  well  as  any 
other  factors  that  would  reasonably 
contribute  to  differences  in  expense 
ratios,  will  provide  a  measure  of  the 
PHA's  abiUty  to  maintain  its  expense 


ratios  at  a  reasonable  level  relative  to  its 
peers. 

Net  Income  or  Loss  divided  by  the 
Expendable  Fund  Balance  will  provide 
a  measure  of  how  the  year's  operations 
have  affected  the  PHA's  viability  to  a 
substantial  degree. 

Total  Points  for  PHAS  Indicator  #2. 
The  total  point  value  of  the  Financial 
Condition  Indicator  is  30  of  the  100 
points  available  under  the  PHAS.  In 
order  to  receive  a  passing  score  on  the 
Financial  Condition  Indicator,  a  PHA 
must  receive  a  score  of  at  least  60 
percent  of  the  30  points  available. 

Financial  Reporting  Compliance 
Dates.  HUD  intends  that  the 
requirement  of  electronic  submission  of 
GAAP-based  financial  reports,  in  the 
maimer  and  in  the  format  prescribed  by 
HUD,  will  begin  with  those  PHAs  with 
fiscal  years  ending  September  30,  1999 
and  later.  This  compUance  schedule 
will  allow  sufficient  conversion  time  for 
PHAs  that  are  not  currently  using 
GAAP.  Unaudited  financial  statements 
willbe  required  60  days  after  the  PHA's 
fiscal  year  end  (i.e.,  November  30, 
1999),  and  audited  financial  statements 
will  then  be  required  no  later  than  9 
months  after  the  PHA's  fiscal  year  end, 
in  accordance  with  the  Single  Audit  Act 
and  OMB  Qrcular  A-133.  A  PHA  with 
a  fiscal  year  ending  September  30, 1999 
that  elects  to  submit  its  unaudited 
financial  report  earlier  than  the  due  date 
of  November  30, 1999  must  submit  its 
report  electronically  and  prepared  in 
accordance  with  GAAP,  in  the  manner 
and  in  the  format  prescribed  by  HUD,  as 
provided  by  this  rule.  On  or  after 
September  30, 1998  but  prior  to 
November  30.  1999  (except  for  a  PHA 
with  its  fiscal  year  ending  September 
30, 1999),  PHAs  may  submit  their 
financial  reports  in  accordance  with  the 
financial  reporting  requirements  of  this 
rule,  but  would  not  be  required  to  do  so. 

3.  PHAS  Indicator  #3 — Management 
Operations 

Subpart  D  of  this  proposed  rule 
addresses  the  Management  Operations 
lAdicators  of  PHAs  and  provides  for  the 
assessment  of  a  PHA's  management 
operations.  PHAS  Indicator  #3 
(Management  Operations)  basically 
reflects  the  requirements  of  the  existing 
PHMAP  system. 

The  PHAS  preserves  the  statutory 
indicators  found  in  section  6(j)  of  the 
1937  Act,  with  some  minor 
reorganization  (from  that  in  the  existing 
system)  which  is  designed  to  reflect 
their  integration  into  the  broader  PHAS 
assessment  and  to  establish  their  new 
point  values  within  the  PHAS.  The 
statutory  indicators  are:  (1)  Vacancy 
rate;  (2)  unexpended  Section  14  (of  the 
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1937  Act)  funds;  (3)  rents  uncollected; 
(4)  energy  consumption;  (5)  unit  turn- 
around time:  (6)  outstanding  work 
orders;  and  (7)  annual  inspection  of 
units.  The  Management  Operations 
Indicator  of  the  PHAS  incorporates  the 
seven  statutory  indicators.  As  is 
currently  the  case  under  the  existing 
system,  statutory  indicators  (1)  and  (5) 
are  combined  under  the  new  PHAS.  The 
statutory  energy  consumption  indicator 
is  part  of  PHAS  Indicator  2  (Financial 
Condition),  just  as  it  was  folded  into  the 
financial  management  indicator  of 
existing  system.  The  energy/utility 
consumption  expenses  faced  by  a  PHA 
on  an  annual  basis  will  be  part  of  the 
PHA's  annual  financial  report  to  HUD. 

With  respect  to  non-statutory 
indicators,  the  security  indicator 
remains  part  of  the  Management 
Operations  assessment  under  the  PHAS. 
The  resident  services  and  community 
building  indicator  is  now  replaced  by  a 
separate  indicator  (PHAS  Indicator  #4 — 
Resident  Service  and  Satisfaction). 
Similarly,  the  financial  condition 
indicator  is  now  replaced  by  a  separate 
indicator  (PHAS  Indicator  #2 — Financial 
Condition). 

The  analysis  of  the  individual 
statutory  management  indicators  will 
not  deviate  significantly  from  the 
existing  assessment  system.  Scores  will 
continue  to  be  based  on  a  PHA's 
certification  to  the  various  management 
o{>erations  indicators.  For  example, 
under  Management  Indicator  #1 
(Vacancy  Rate  and  Unit  Turnaround 
Time),  a  low  vacancy  rate  will  score 
higher  than  a  high  vacancy  rate.  Under 
Management  Indicator  #4  (Work  Orders) 
a  high  percentage  of  emergency  work 
orders  completed  or  abated  within  24 
hours  or  less  will  score  better  than  a 
lower  percentage  of  emergency  work 
orders  completed  or  abated  within  24 
hours  or  less. 

As  under  the  existing  system,  for  the 
Management  Operations  Indicator  of  the 
PHAS.  a  PHA  will  continue  to  submit 
certifications  as  to  its  performance 
under  each  of  the  management 
indicators,  and  a  PHA's  certifications 
will  be  subject  to  independent 
verification.  Appropriate  sanctions  for 
intentional  false  certification  will  be 
imposed,  including  civil  penalties, 
suspension  or  debarment  of  the 
signatories. 

Total  Points  for  PHAS  Indicator  #3. 
The  total  point  value  of  the  Management 
Operations  Indicator  is  30  of  the  100 
points  available  imder  the  PHAS.  In 
order  to  receive  a  passing  score  on  the 
Indicator  «3  (Management  Operations), 
a  PHA  must  receive  a  score  of  at  least 
60  percent  of  the  30  points  available. 


4.  PHAS  Indicator  #4 — Resident  Service 
and  Satisfaction 

Subpart  E  of  this  rule  addresses  PHAS 
Indicator  #4,  Resident  Service  and 
Satisfaction.  This  indicator  assesses  the 
level  of  resident  satisfaction  with  PHA 
housing  and  services.  This  assessment 
would  consist  of  existing  PHMAP 
Indicator  #7,  resident  services  and 
community  building,  revised  to  (1)  be 
consistent  with  the  framework  of  the 
new  PHAS,  and  (2)  provide  a  separate 
resident  services  satisfaction  survey. 
The  objective  of  this  Indicator  #4  is  to 
seek  input  fit>m  all  public  housing 
residents.  To  achieve  an  acceptable 
score  under  this  indicator,  a  PHA  must 
obtain  a  response  from  a  statistically 
significant  sample  of  public  housing 
residents.  The  PHA  will  be  responsible 
for  maintaining  original  copies  of 
completed  survey  data,  subject  to 
independent  audit,  and  for  developing  a 
follow-up  plan  to  address  issues 
resulting  from  the  survey. 

The  resident  service  and  satisfaction 
assessment  score  will  include  three 
components  of  the  survey  process. 

The  first  component  will  be  the  score 
of  the  survey  results.  The  survey  content 
will  focus  on  resident  evaluation  of 
overall  living  conditions  to  include 
topics  such  as:  (1)  Resident 
organizations;  (2)  program  activities:  (3) 
siuTounding  environment:  (4) 
management  responsiveness:  (5)  safety: 
(6)  involvement;  (7)  resources:  and  (8) 
communication. 

The  second  component  will  be  a  score 
based  on  the  PHA's  level  of 
implementation  and  its  follow-up  or 
corrective  actions  based  on  the  results  of 
the  survey. 

The  third  component  is  verification 
that  the  data  collection,  tabulation  and 
submission  was  undertaken  consistent 
with  guidelines  to  be  provided  by  HUD. 
HUD  reserves  the  right  to  conduct  the 
survey  at  any  time  on  its  own. 

Total  Points  for  PHAS  Indicator  #4. 
The  total  point  value  of  the  Resident 
Service  and  Satisfaction  Indicator  is  10 
of  the  100  points  available  under  the 
PHAS.  A  PHA  will  not  receive  any 
points  if  the  survey  is  not  conducted  in 
accordance  with  HUD  prescribed 
methodology  or  if  the  survey  results  are 
determined  to  be  altered  by  the  PHA. 

5.  Scoring  Performance  Under  the  PHAS 
and  Consequences  of  the  Score 

Issuance  of  the  PHAS  Score.  An 
overall  PHAS  score  will  be  issued  by 
HUD  for  each  PHA  60  to  90  days  after 
the  end  of  the  PHA's  fiscal  year.  As 
discussed  earlier  in  this  preamble,  each 
of  the  four  PHAS  indicators  will  be 
graded  individually  and  these  foiu' 


indicators  will  then  be  used  to 
determine  an  overall  score  for  the  PHA. 
Components  within  each  of  the  four 
PHAS  indicators  will  be  graded 
individually  and  will  be  used  to 
determine  a  single  score  for  the  major 
indicator.  Based  on  the  score,  a  PHA 
will  fall  into  one  of  three  categories: 

Hi^  Performer  PHAs.  A  PHA  that 
achieves  a  score  of  at  least  60%  of  the 
points  available  for  each  of  the  four 
indicators  and  achieves  an  overall  score 
of  90%  or  greater  shall  be  designated  as 
a  high  f)erformer.  A  PHA  shall  not  be 
designated  as  a  high  performer  if  it 
scores  below  the  threshold  established 
for  any  of  the  four  indicators.  High 
performers  will  be  afforded  incentives 
and  include  relief  from  reporting  and 
other  requirements  as  described  in  the 
rule. 

Standard  Performer  PHAs.  A  PHA 
that  achieves  a  total  score  of  less  than 
90%  but  not  less  than  60%  shall  be 
designated  as  a  standard  performer.  All 
standard  performers  must  correct 
reported  deficiencies.  A  standard 
performer  PHA  that  receives  a  score  of 
less  than  70%  but  not  less  than  60% 
shall  be  referred  to  the  appropriate  HUD 
area  HUB/Program  Center  and  will  be 
required  to  submit  an  improvement  plan 
to  correct  and  eliminate  deficiencies  in 
the  PHA's  performance.  Standard 
performers  that  receive  a  score  over 
70%  may  also  be  required  to  submit  an 
improvement  plan  to  correct  or 
eliminate  any  deficiency. 

Troubled  Performer  PHAs.  A  PHA 
that  receives  a  total  score  of  less  than 
60%  shall  be  designated  as  a  troubled 
performer.  Upon  designation  as 
troubled,  in  accordance  with  the 
requirements  of  section  6(j)(2)(B)  of  the 
1937  Act  and  in  accordance  with  the 
requirements  of  this  rule,  the  PHA  shall 
be  referred  to  the  TARC  for  longer  terra 
intensive  assistance  in  raising  its 
performance  level. 

The  actions  that  HUB/Program 
Centers  and  the  TARC  with  respect  to 
PHAs  receiving  low  or  failing  scores 
under  the  PHAS  are  discussed  further  in 
the  following  section. 

6.  Consequences  of  a  PHAS  Score 

As  under  the  existing  system.  PHAS 
scores  will  be  made  public.  PHAs 
designated  as  high  performers  will  be 
relieved  of  certain  HUD  requirements, 
effective  upon  notification  of  a  high 
performer  designation.  Additionally, 
high  performer  PHAs  may  be  eligible  for 
bonus  points  for  funding  competitions, 
where  permissible  by  the  statute  and 
regulations  governing  the  grant  program. 
High  performer  PHAs  also  will  receive 
a  Certificate  of  Commendation  from 
HUD  and  public  recognition  of  their 
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outstanding  performance. 
Representatives  of  high  performer  PHAs 
may  be  requested  to  serve  on  HUD 
working  groups  that  will  advise  HUD  in 
such  areas  as  troubled  PHAs  and 
performance  standards  for  all  PHAs. 

Referral  to  the  HUB  Program  Center. 
PHAs  that  are  designated  as  standard 
performer  and  have  a  score  of  less  than 
70%  but  not  less  than  60%  will  be 
referred  to  HUD's  area  HUB/Program 
Center.  The  HUB/Program  Center  will 
work  with  the  PHA  to  correct  any 
deficiency  indicated  in  its  assessment 
within  a  period  of  90  days,  as  described 
in  the  Improvement  Plan  to  be 
submitted  to  HUD.  The  Improvement 
Plan  will,  among  other  things,  describe 
the  procedures  that  the  PHA  will  follow 
to  correct  the  deficiencies.  If  the  PHA 
fails  to  submit  an  acceptable 
Improvement  Plan  or  correct 
deficiencies  within  the  time  specified  in 
an  Improvement  Plan,  the  HUB/Program 
Center  will  refer  the  PHA  to  the  TARC 
for  appropriate  action. 

Referral  to  the  TARC.  PHAs  that  are 
designated  as  troubled  are  referred  to 
the  TARC.  The  TARC  will  require  the 
troubled  PHA  to  prepare  and  execute  a 
Memorandum  of  Agreement  (MOA),  a 
binding  contractual  agreement  by  which 
the  PHA  will  commit  to  take  certain 
action  that  will  lead  to  its  recovery  from 
a  troubled  status.  The  scope  of  the  MOA 
may  vary  depending  upon  the  extent  of 
the  problems  present  in  the  PHA,  but 
shall  include,  among  other  things, 
annual  and  quarterly  performance 
targets  and  strategies  to  be  used  by  the 
PHA  in  achieving  the  performance 
targets.  The  TARC  may  impose  budget 
and/or  management  controls  on  a  PHA 
referred  to  the  TARC. 


Referral  to  the  Enforcement  Center.  A 
troubled  PHA  that  fails  to  execute  or 
meet  the  requirements  of  the  MOA  will 
be  referred  to  the  Enforcement  Center. 
The  Enforcement  Center  shall  initiate 
judicial  appointment  of  a  receiver,  and 
where  appropriate,  the  Enforcement 
Center  may  investigate  the  PHA  and 
seek  the  imposition  of  civil  or  criminal 
penalties  through  the  appropriate 
Federal  government  agencies  or  offices. 

The  purpose  of  the  referral  to  one  of 
the  three  centers  discussed  above  is  to 
provide  for  a  more  effective,  efficient 
and  expeditious  resolution  of  a  PHA's 
problems  than  is  currently  the  case 
under  the  existing  assessment  system. 
The  HUB/Program  Center  and  the  TARC 
wrill  work  with  PHAs  to  quickly  address 
performance  deficiencies.  The 
Enforcement  Center  will  seek  quick 
action  to  replace  the  management  of 
PHAs  that  fail  or  refuse  to  address  their 
performance  deficiencies. 

Appeal  of  "Troubled"  Designation.  As 
provided  by  section  6{j)  of  the  1937  Act, 
a  PHA  may  appeal  designation  as  a 
trouble  agency  (including  designation  as 
troubled  wnth  respect  to  the 
modernization  program);  petition  for 
removal  of  such  designation;  and  appeal 
any  refusal  to  remove  such  designation 
as  permitted  under  section  6(j)(2)(A)(iii) 
of  the  1937  Act.  The  appeal  shall  be 
submitted  by  a  PHA  to  the  Assessment 
Center  within  30  days  of  a  PHA's  receipt 
of  its  score,  and  shall  include 
supporting  documentation  and 
justification  of  the  reasons  for  the 
appeal.  Appeals  submitted  to  the 
Assessment  Center  without  appropriate 
dociimentation  will  not  be  considered 
and  will  be  returned  to  the  PHA.  Upon 
receipt  of  an  app>eal  from  a  PHA,  the 
Assessment  Center  will  convene  a  Board 


of  Review  (the  Board)  to  evaluate  the 
appeal  and  its  merits  for  purpose  of 
determining  whether  a  reassessment  of 
the  PHA  is  warranted.  Board 
membership  will  be  comprised  of  a 
representative  from  REAC,  the  Office  of 
Public  and  Indian  Housing,  and  such 
other  office  or  representative  as  the 
Secretary  may  designate  (excluding, 
however,  representation  from  the 
TARC). 

HUD  will  make  final  decisions  of 
appeals  within  30  days  of  receipt  of  an 
appeal,  and  may  extend  this  period  an 
additional  30  days  if  further  inquiry  is 
necessary.  Failure  by  a  PHA  to  submit 
requested  information  within  the  time 
period  provided  is  grounds  for  denial  of 
an  appeal. 

7.  Timeline  for  Implementation  of 
Inspection  and  Reporting  Dates  Under 
the  PHAS 

The  new  PHAS  iS  proposed  to  become 
effective  for  PHAs  with  fiscal  years 
ending  September  1999  and  later. 
Financial  reports  due  for  PHAs"  fiscal 
years  ending  in  September,  1999  and 
later  must  be  prepared  on  a  GAAP  basis. 
The  first  scores  under  the  new  PHAS 
will  be  issued  not  later  than  December, 
1999  for  PHAs  with  FYs  ending  in 
September,  1999.  Thus,  PHAs  wdll  have  ' 
at  least  one  year  before  the  new  PHAS 
scores  are  issued.  Until  September  30, 
1999,  PHAs  will  continue  to  be  scored 
under  the  current  PHMAP.  During  this 
one  year  transition  period,  advisory 
scores  for  physical  condition  and 
financial  management  may  be  issued  to 
provide  gtiidance  to  PHAs.  The 
implementation  schedule  for  inspection 
of  public  housing  properties  and 
reporting  is  as  described  in  the 
following  table: 


Real  Estate  Assessment  Center  (REAC) 

[Assessment  Penods  and  Reporting  Dates] 


REAC  assessment  results 

Fmanctal  reporting 

Physical  inspection 

Management  oper- 
ations 

Resident  survey 

Period  covered  fiscal 
year  end  (1) 

Due  date  (2) 

Inspection  dates  (3) 

Score  issued 

Submission  due  date 
(4) 

Survey  dates  (5) 

12/1999 
03/2000 
06/2000 
09/2000 
12/2000 

9-30-99 
12-31-99 
3-31-2000 
6-30-2000 
9-30-2000 

11-30-99 
2-2&-2000 
5-31-2000 
8-31-2000 

11-30-2000 

7/99-9/99 

10/99-12/99 

1/2000-3/2000 

4/2000-6/2000 

7/2000-9/2000 

11-30-99 
2-28-2000 
5-31-2000 
8-31-2000 

1 1-30-2000 

4/99-9/99 

10/99-12/99 

1/2000-3/2000 

4/2000-6/2000 

7/200O-9/2000 

NotM: 

1 .  The  period  covered  lor  each  indicator  will  be  the  PHA's  entire  fiscal  year  encfing  on  dates  shown  above.  Once  the  new  PHAS  is  effective,  a 
PHA  cannot  char>ge  its  fiscal  year  for  a  penod  of  three  years. 

2.  PHAs  with  fiscal  years  ending  9-30-99  and  later  must  provide  G/VAP  financial  reports.  These  reports  must  be  provided  by  electronic  sut>- 
mission  not  later  than  60  days  after  the  ernj  of  the  PHA's  FY.  Audited  G/VAP  reports  (due  9  months  after  the  dose  of  the  FY  in  accordance  with 
the  Single  Audit  Act  and  0MB  Circular  A- 133)  will  be  used  to  update  and  confirm  unaudited  fmanaal  results.  II  significant  differences  are  noted 
between  unaudited  and  audited  results,  scoring  penalties  will  apply.  For  those  PHAs  that  spend  less  than  $300,000  of  Federal  funds.  HUD  can- 
not require  or  pay  for  an  audit  in  accordance  with  the  Single  Audit  Act.  HUD,  however,  can  require  and  pay  for  an  "Agreed-Upon  Procedures"  re- 
port that  could  be  speafically  directed  at  verifying  calculations 

3.  Physical  inspections  will  be  scheduled  to  approximate  the  new  PHAS  calculation  dates;  i.e.  \*nthin  the  final  quarter  of  the  PHA's  fiscal  year. 
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4.  The  certifications  and  supporting  documentation  required  tof  the  Management  Operations  Indicator  will  tje  due  60  days  after  the  end  of  the 
PVHA's  fiscal  v6flr 

5.  Resident  surveys  will  be  required  to  be  conducted  during  the  course  of  a  PHA's  fiscal  year  and  will  be  required  to  be  submitted  by  a  PHA  at 
ttie  time  that  the  PHA  sutsmits  the  certifications  required  under  ttie  Management  Operations  Indicator. 


8.  Other  Issues  Related  to  the  New 
PHAS 

PHA  Fiscal  Year  for  First  Three  Years 
of  the  new  PHAS.  As  noted  in  footnote 
1  to  the  chart,  to  allow  for  a  period  of 
consistent  assessments  to  refine  and 
make  necessary  adjustments  to  the  new 
PHAS.  a  PHA  is  not  permitted  to  change 
its  fiscal  year  for  the  first  three  full  fiscal 
years  following  the  effective  date  of  the 
PHAS. 

Compliance  with  Other 
Departmentwide  and  Program  Specific 
Requirements.  The  PHAS  is  a  strategic 
measure  of  a  PHA's  essential  housing 
operations.  The  PHAS,  however,  does 
not  evaluate  a  PHA's  compliance  with 
every  departmentwide  or  program 
specific  requirement.  For  example,  a 
PHA  must  comply  with  fair  housing  and 
equal  opportunity  requirements, 
requirements  under  Section  504  of  the 
Rehabibtalion  Act  of  1973,  and 
requirements  of  programs  under  which 
the  PHA  is  receiving  assistance.  A 
PHA's  adherence  to  these  requirements 
will  be  monitored  in  accordance  with 
the  applicable  program  regulations  and 
the  PHA's  aimual  contributions 
contract. 

Adding.  Subtracting  and  Modifying 
Indicators.  HUD  reserves  the  right  to 
add  new  indicators  or  components  of 
indicators,  or  remove  indicators  or 
modify  indicators  of  the  new  PHAS  if 
HUD  believes  that  such  action  will 
contribute  to  a  comprehensive  and  more 
acciirate  assessment  of  a  PHA's 
performance.  For  example,  HUD  may 
include  in  the  Management  Operations 
Indicator  a  component  on  verification  of 
tenant  income  by  a  PHA.  PHAs  and  the 
public  will  be  notified  of  any  change  in 
indicators  or  components  through 
issuance  of  the  appropriate  type  of 
notice. 

Streamlining  of  Regulation. 
Consistent  with  Executive  Order  12866 
on  Regulatory  Planning  and  Review, 
HUD  reviews  its  regulations  to 
determine,  among  other  things,  whether 
the  regulations  are  redundant  or 
duplicative  of  other  HUD  or  other 
agency  regulations,  and  should  therefore 
be  streamlined  or  consoUdated.  As  part 
of  this  review,  streamlining  or 
consolidation  changes  may  be  made  to 
this  rule  at  the  final  rule  stage. 

rV.  Justification  for  30-Day  Comment 
Period 

In  general,  it  is  HUD's  policy  that 
notices  of  proposed  rulemaking  are  to 


afford  the  public  not  less  than  60  days 
for  submission  of  comments,  in 
accordance  with  its  regulations  on 
rulemaking  in  24  CFR  part  10.  However, 
HUD  has  determined  that  there  is  good 
cause  to  reduce  the  public  comment 
period  for  this  proposed  rule  to  30  days. 
As  discussed  in  more  detail  earlier  in 
this  preamble,  the  aimouncement, 
through  this  proposed  rule,  of  HUD's 
new  PHAS  has  been  developed  with  the 
participation  of  PHAs,  PHA 
representatives,  residents, 
representatives  from  resident 
organizations,  and  experts  in  the  field  of 
finance  and  real  estate.  Therefore,  the 
proposal  of  a  new  assessment  system, 
and  the  fundamental  concepts  and 
components  of  this  new  system  are  not 
unfamiliar  to  PHAs  and  public  housing 
residents.  As  discussed  earlier  in  the 
preamble  and  in  this  section,  the 
diagnostic  tools  (physical  assessment, 
financial  assessment  and  resident 
services  and  satisfaction)  that  are  added 
to  the  current  "management" 
assessment  of  the  existing  system  are 
requirements  and  standards  familiar  to 
PHAs. 

With  respect  to  the  imiform  standards 
for  physical  condition  and  financial 
reporting,  the  components  of  these 
standards  are  not  significantly  "new." 
HUD's  physical  condition  standards 
closely  resemble  the  Section  8  housing 
quality  standards  and,  are  therefore, 
standards  that  the  PHAs  are  familiar 
with.  The  financial  reporting 
requirements,  as  discussed  earlier  in 
this  preamble,  provide  for  a  new 
submission  format,  electronic  and  in  a 
uniform  format  prescribed  by  HUD,  but 
the  overall  content  of  the  report  largely 
includes  the  financial  information  that 
PHAs  are  already  submitting  in  their 
annual  financial  reports.  The 
requirement  to  prepare  the  financial 
reports  in  accordance  with  GAAP  will 
be  a  change  for  some  PHAs.  but  many 
PHAs  are  already  preparing  GAAP 
financial  reports.  "The  rule  provides  a 
sufficient  period  for  PHAs  to  convert  to 
GAAP.  HUD  also  will  offer  guidance  for 
purposes  of  standardizing  the 
conversion  results,  and  since  HUD 
funds  audit  costs,  PHAs  should  bear 
minimal,  if  any.  increase  in  the  costs  of 
an  audit  that  may  result  in  converting  to 
GAAP. 

With  respect  to  the  Management 
Operations  Indicator,  this  is 
substantially  the  same  as  in  existing 


PHMAP,  and  therefore  already  familiar 
to  PHAs. 

With  respect  to  the  new  Resident 
Service  and  Satisfaction  Indicator,  this 
indicator  builds  on  the  existing  resident 
indicator  in  PHMAP. 

For  the  above  reasons,  HUD  has 
determined  that  the  30-day  comment 
period  for  this  proposed  rule  should 
provide  sufficient  notice  and 
opportunity  for  interested  entities  to 
comment.  In  order  to  provide  the  fullest 
and  most  expedient  access  to  the 
provisions  of  this  proposed  rule,  HUD 
will  make  it  available  on  the  HUD  Home 
Page  on  the  World  Wide  Web  at  http:/ 
/www.hud.gov.  on  the  date  of 
publication  in  the  Federal  Register. 

V.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  proposed  information  collection 
requirements  contained  at 
§§  901.25(b)(3)  (Certification  of  the 
extent  to  which  the  physical  condition 
and  neighborhood  environment 
adjustment  applies;  901.25(b)(5) 
(Maintenance  of  supporting 
documentation  for  physical  condition 
and  neighborhood  environment 
adjustment);  901. 33(a)  (Annual  financial 
reports);  901.50(b)  (Reporting 
information  on  resident  service  and 
satisfaction);  901.60  (Data  collection); 
901.63  (Exclusion  request);  901.69  (PHA 
right  of  petition  and  appeal);  901.75 
(MOA);  901.77. (Improvement  Plan);  and 
901.81  (Notice  and  response),  of  this 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review,  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

(a)  In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  HUD  is  setting  forth  the 
following  concerning  the  proposed 
collection  of  information: 

(1)  Title  of  the  information  collection 
proposal: 

Public  Housing  Assessment  System 
(PHAS)         , 

(2)  Summary  of  the  collection  of 
information: 

PHAs  shall  be  required  to  maintain 
certain  records  and  submit  certain 
information,  as  specified  in  the  rule 
text,  for  the  purpose  of  HUD  review. 
TTie  HUD  review  will  result  in  a 
numerical  score  and  the  designation  of 
a  PHA's  status.  A  PHA's  status  may 
result  in:  the  award  of  recognition  and 
incentives  from  HUD,  the  requirement 
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to  design  and  implement  a  plan  to 
increase  the  PHAS  score,  or  the  referral 
of  the  PHA  for  enforcement  action.  The 
PHA  may  petition  or  appeal  certain 
aspects  of  the  scoring  and  designation, 
and  is  provided  an  opportunity  to 
respond  before  the  imposition  of 
enforcement  actions. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 


The  information  is  needed  to  assess 
the  performance  of  a  PHA  in  essential 
housing  operations.  The  information 
will  be  used  to  reward  good 
performance  and  improve  or  correct 
deficient  performance. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 

Reporting  and  Recordkeeping  Burden 


proposed  frequency  of  response  to  the 
collection  of  information: 

Respondents  will  be  PHAs.  The 
estimated  number  of  respondents  is 
included  in  paragraph  (5).  immediately 
below.  The  proposed  frequency  of 
responses  is  once  annually. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


Section  reference 


901.25(b)(3) 
901.25(b)(5) 
901.33(a)  .... 
901.50(b)  .... 
901.50(b)  .... 

901.60  

901.63  

901.69  

901.75  

901.77  » 

901.81   


Total  Reporting  and  Recordkeeping  Burden  (Hours) 


Number  of 
parties 


3,268 

750 „, 

3,268  ..„.., 

3,268 

12  minion 

3,268 

350 

200 

100 

500 

5 » 


Annual  freq.  of 
requirement 


Est.  avg.  time 
for  require- 
ment (hours) 


.5 

.5 

1.0 

10.0 

.5 

25.0 

2.0 

2.0 

25.0 

10.0 

2.0 


Est.  annual 
burden  (hours) 


1,634 

375 

3,268 

32,680 

600,000 

81.700 

700 

400 

2.500 

5.000 

10 


728,267 


(b)  In  accordance  with  5  CFR 
1320.8(d)(1).  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
ere  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-4313)  and  must  be 
sent  to: 
Joseph  F.  Lackey.  Jr.,  UD  Desk  Officer. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building, 

Washington,  DC  20503 
and 


Reports  Liaison  Officer.  Office  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing.  Departnient  of 
Housing  *  Urban  Development,  451 — 
7th  Street,  SW,  Room  4244, 
Washington,  DC  20410 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  proposed  rule  would  not  impose 
any  Federal  mandates  on  any  State, 
local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  Cieneral  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW. 
Washington,  EX:  20410. 


Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  is  not  anticipated  to  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  proposed  rule  would  revise  HUD's 
existing  regulations  for  the  assessment 
of  public  housing  (PHMAP).  The  new 
the  PHAS  incorporates  the  statutory 
indicators  of  PHMAP,  and  adds  three 
additional  indicators.  One  of  the  new 
indicators — physical  condition — would 
assess  the  extent  to  which  PHAs  are 
providing  public  housing  that  is  decent, 
safe,  and  sanitary.  As  explained  above, 
public  housing  has  always  been  subject 
to  a  statutory  standard  of  "decent,  safe, 
and  sanitary."  This  rule  proposes  to 
simply  provide  a  clear  and  objective 
statement  of  the  standard.  This  indicator 
would  also  entail  an  annual 
independent  HUD  inspection  of  public 
housing,  but  it  would  not  impose 
additional  inspection  requirements 
upon  PHAs.  The  clarity  and  consistency 
of  this  new  indicator  would  provide  a 
fair,  accurate,  and  reliable  assessment  of 
the  physical  condition  of  the  large 
public  housing  portfolio.  However, 
since  this  proposed  rule  would  not  alter 
the  statutory  standard  for  physical 
condition,  nor  impose  additional 
inspection  obligations,  the  new  physical 
condition  indicator  would  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  second  indicator — financial 
condition — would  assess  the  financial 
condition  of  PHAs,  requiring  them  to 
submit  financial  reports  to  HUD 
electronically  and  in  accordance  with 
GAAP.  HUD  estimates  that  electronic 
submission  of  financial  information  will 
be  less  burdensome  to  PHAs,  since 
many  PHAs  are  making  more  extensive 
use  of  automated  systems.  This 
proposed  rule  would  allow  exceptions  if 
the  cost  of  electronic  submission  would 
be  excessive.  GAAP-based  accounting 
reports,  which  are  widely  accepted  and 
recognized,  are  not  substantially 
different  than  the  reports  that  PHAs  are 
currently  submitting.  A  number  of  PHAs 
are  already  required  to  use  GAAP  or  are 
otherwise  using  GAAP,  and  the  majority 
of  the  PHAs  with  which  HUD  has 
consulted  support  the  change  to  GAAP. 
For  those  PHAs  that  are  not  yet  using 
GAAP,  HUD  is  taking  several  steps  to 
ease  the  conversion,  including  making 
only  simple  additions  to  the  current 
PHA  accounting  guide  and  chart  of 
accounts,  and  providing  other 
conversion  guidance  and  training, 
particularly  to  small  entities.  Increasing 
the  speed  of  information  exchange 
(through  electronic  submission)  and  the 
consistency  and  acciu^cy  of  the 
information  (through  GAAP)  would 
greatly  enhance  the  assessment  of  a 
PHA's  financial  condition.  However, 
this  new  indicator  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  fourth  indicator — resident  service 
and  satisfaction — entails  a  new  resident 
service  and  satisfaction  survey.  This 
survey  is  key  to  obtaining  input  from 
public  housing  residents,  which  is  an 
important  aspect  of  assessing  public 
housing.  HUD  intends  that  this  survey 
will  be  conducted  through  an  automated 
process,  and  accordingly,  will  present  a 
minimal  administrative  burden  for 
PHAs  in  terms  of  administering  and 
evaluating  the  survey.  HUD  intends  to 
provide  the  survey  format  and  the 
electronic  reporting  format,  as  well  as 
software  specifications.  Therefore,  this 
survey  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

HUD  is  also  seeking  to  minimize  any 
burden  on  PHAs  by  allowing  a 
significant  transition  period  for 
converting  to  the  new  PHAS.  PHAs  will 
have  at  least  one  year  before  new  scores 
are  issued  under  the  PHAS.  During  that 
transition  period.  HUD  intends  to  issue 
advisory  scores  regarding  physical 
condition  and  financial  management  to 
provide  guidance  to  PHAs  and  to  ease 
the  conversion  to  the  new  PHAS. 


The  new  PHAS  is  fundamentally 
designed  to  provide  relevant  and 
verifiable  measures  that  directly  relate 
to  a  PHA's  performance  and  that  result 
in  an  accurate  and  reliable  score.  This 
improved  assessment  process  will  allow 
HUD  to  target  its  oversight  resources  on 
those  PHAs  most  in  need  of  attention; 
high-performing  PHAs  will  receive 
recognition,  along  with  reduced  HUD 
^scrutiny  and  additional  flexibility.  Since 
the  revised  assessment  system  in  this 
rule  would  not  impose  any  significant 
new  requirements  upon  PHAs,  and 
since  HUD  will  assist  PHAs  in  their 
conversion  to  the  system,  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However.  HUD  specifically 
invites  comments  regarding  any  less 
burdensome  alternatives  to  this 
proposed  rule  that  would  meet  HUD's 
objectives  as  described  in  this  preamble. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  proposed  rule 
is  intended  to  promote  good 
management  practices  by  including,  in 
HUD's  relationship  with  PHAs, 
continuing  review  of  PHAs'  compliance 
with  already  existing  requirements.  The 
proposed  rule  would  not  create  any  new 
significant  requirements.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  Public  Housing 
is  14.850. 

List  of  Subjects  in  24  CFR  Part  901 

Administrative  practice  and 
procedxire,  Public  housing,  reporting 
and  recordkeeping  requirements. 

Accordingly,  part  901  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  to  read  as  follows: 

PART  901— PUBLIC  HOUSING 
ASSESSMENT  SYSTEM 

Subpart  A — General  Provisions 

Sec. 

901 . 1  Purpose  and  general  description. 

901.3  Scope. 

901.5  Applicability. 

901.7  De&nitioDS. 


Subpart  B— PHAS  Indicator  »1:  Physical 
Condition 

901 .  20    Physicai  condition  assessment. 
901.23     Physical  condition  standards  for 

public  housing— decent,  safe,  sanitary 

and  in  good  repair  (DSS/GR). 
901.25    Physical  condition  scoring  and 

thresholds. 
901.27    Physical  condition  portion  of  total 

PHAS  points. 

Subpart  C— PHAS  Indicator  #2:  Financial 
Condition 

901.30    Financial  condition  assessment. 
901.33    Financial  reporting  requirements. 
901.35    Financial  condition  scoring  and 

thresholds. 
901.37    Financial  condition  portion  of  total 

PHAS  points. 

Subpart  D— PHAS  Indicator  »3: 
Management  Operations 

901.40    Management  operations  assessment. 
901.43    Management  operations 

pterformance  standards. 
901 .45    Management  operaUons  scoring  and 

thresholds. 
901.47    Management  operations  portion  of 

total  PHAS  points. 

Subpart  E— PHAS  Indicator  «4:  Resident 
Service  and  Satisfaction 

901.50    Resident  service  and  satisfiaction 

assessment. 
901.53    Resident  service  and  satisfaction 

scoring  and  thresholds. 
901.55     Resident  service  and  satisfaction 

portion  of  total  PHAS  points. 

Subpart  F— PHAS  Scoring 

901.60  Data  collection. 

901.63  PHAS  scoring. 

901.67  Score  and  designation  status. 

901.69  PHA  right  of  petition  and  appeal. 

Subpart  Q — PHAS  Incentives  and  Remedies 

901.71     Incentives  for  high  performers. 
901.73    Referral  to  an  Area  HUB/Program 

Center, 
901 .  75    Referral  to  a  TARC. 
901.77    Referral  to  the  Enforcement  Center. 
901.79    Substantial  default. 
901.83     Interventions. 
901.85    Resident  petitions  for  remedial 

action. 

Appendix  A  to  Part  901— Areas  and  Items  to 
be  Inspected 

Authority:  42  U.S.C.  1437d(j);  42  U.S.C 
3535(d). 

Subpart  A — General  Provisions 

§901.1     Purpose  and  general  description. 

(a)  Purpose.  The  purpose  of  the  Public 
Housing  Assessment  System  (PHAS)  is 
to  enhance  trust  in  the  public  housing 
system  among  public  housing  agencies 
(PHAs),  public  housing  residents,  HUD 
and  the  general  public  by  providing  a 
comprehensive  management  tool  for 
effectively  and  fairly  measuring  the 
performance  of  a  public  housing  agency 
in  essential  housing  operations. 
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including  rewards  for  high  performers 
and  consequences  for  poor  performers. 

(b)  Responsible  office  for  PHAS 
assessments.  The  Real  Estate 
Assessment  Center  (REAC)  is 
responsible  for  assessing  and  scoring  the 
performance  of  PHAs. 

(c)  PHAS  indicators  of  a  PHA's 
performance.  REAC  will  assess  and 
score  a  PHA's  performance  based  on  the 
following  four  indicators: 

(1)  PHAS  Indicator  (Apprentice)*!— 
the  physical  condition  of  a  PHA's 
properties  (addressed  in  subpart  B  of 
this  part); 

(2)  PHAS  Indicator  #2— the  financial 
condition  of  a  PHA  (addressed  in 
subpart  C  of  this  part); 

(3)  PHAS  Indicator  #3— the 
management  operations  of  a  PHA 
(addressed  in  subpart  D  of  this  part); 
and 

(4)  PHAS  Indicator  #4— the  resident 
service  and  satisfaction  feedback  on  a 
PHA's  operations  (addressed  in  subpart 
E  of  this  part). 

(d)  Assessment  tools.  REAC  will  make 
use  of  uniform  and  objective  protocols 
for  the  physical  inspection  of  properties 
and  the  financial  assessment  of  the 
PHA,  and  will  gather  relevant  data  from 
the  PHA  on  the  management  operations 
indicator  and  the  resident  service  and 
satisfaction  indicator.  On  the  basis  of 
this  data,  REAC  will  assess  and  score 
the  results,  advise  PHAs  of  their  scores 
and  identify  low  scoring  and  failing 
PHAs  so  that  these  PHAs  will  receive 
the  appropriate  attention  and  assistance. 

(e)  Limitation  of  change  of  PHA's 
fiscal  year.  To  allow  for  a  period  of 
consistent  assessment  of  the  PHAS 
indicators,  a  PHA  is  not  permitted  to 
change  its  fiscal  year  for  the  first  three 
full  fiscal  years  following  [effective  date 
of  final  rule  to  be  inserted  at  final  rule 
stage]. 

§901.3    Scope. 

The  PHAS  is  a  strategic  measure  of  a 
PHA's  essential  housing  operations.  The 
PHAS,  however,  does  not  evaluate  a 
PHA's  compliance  with  or  response  to 
every  departmentwide  or  program 
specific  requirement  or  objective. 
Although  not  specifically  referenced  in 
this  part,  PHAs  remain  responsible  for 
complying  with  such  requirements  as 
fair  housing  and  equal  opportunity 
requirements,  requirements  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  requirements 
of  programs  under  which  the  PHA  is 
receiving  assistance.  PHAs'  adherence 
to  these  requirements  will  be  monitored 
in  accordance  with  the  applicable 
program  regulations  and  the  PHA's 
annual  contributions  contract. 


§901.5    Applicability. 

(a)  PHAs,  RMCs.  AMEs.  This  part 
applies  to  PHAs.  Resident  Management 
Corporations  (RMCs)  and  Alternate 
Management  Entities  (AMEs).  The 
management  assessment  of  an  RMC/ 
AME  differs  trom  that  of  a  PHA. 
Because  an  RMC/ AME  enters  into  a 
contract  with  a  PHA  to  perform  specific 
management  functions  on  a 
development-by-development  or 
program  basis,  and  because  the  scope  of 
the  management  that  is  undertaken 
varies,  not  every  indicator  that  applies 
to  a  PHA  would  be  applicable  to  each 
RMC/ AME. 

(b)  PHA  ultimate  responsible  entity 
under  ACC.  Due  to  the  fact  that  the  PHA 
and  not  the  RMC/ AME  is  ultimately 
responsible  to  HUD  under  the  Annual 
Contributions  Contract  (ACC),  the  PHAS 
score  of  a  PHA  will  be  based  on  all  of 
the  developments  covered  by  the  ACC, 
including  those  with  management 
operations  assumed  by  an  RMC  or  AME 
(pursuant  to  a  court  ordered 
receivership  agreement,  if  applicable). 

(c)  Assumption  of  management 
operations  by  AME.  When  a  PHA's 
management  operations  have  been 
assumed  by  an  AME: 

(1)  If  the  AME  assumes  only  a  portion 
of  the  PHA's  management  operations, 
the  provisions  of  this  part  that  apply  to 
RMCs  apply  to  the  AME  (pursuant  to  a 
court  ordered  receivership  agreement,  if 
applicable);  or 

(2)  If  the  AME  assumes  all,  or 
substantially  all,  of  the  PHA's 
management  functions,  the  provisions 
of  this  part  that  apply  to  PHAs  apply  to 
the  AME  (pursuant  to  a  court  ordered 
receivership  agreement,  if  applicable). 

§901.7    Danmtions. 

As  used  in  this  part: 

Adjustment  for  physical  condition 
(project  age)  and  neighborhood 
environment  is  a  total  of  three 
additional  points  added  to  PHAS 
Indicator  #1  (Physical  Condition).  The 
three  additional  points,  however,  shall 
not  result  in  a  total  point  value  over  the 
total  points  available  for  PHAS  Indicator 
#1  (established  in  subpart  B  of  this  part). 

Assessed  fiscal  year  is  the  PHA  fiscal 
year  that  has  been  assessed  under  the 
PHAS. 

Average  number  of  days 
nonemergency  work  orders  were  active 
is  calculated: 

(1)  By  dividing  the  total  of— 

(i)  The  number  of  days  in  the  assessed 
fiscal  year  it  takes  to  close  active 
nonemergency  work  orders  carried  over 
from  the  previous  fiscal  year; 

(ii)  The  number  of  days  it  takes  to 
complete  nonemergency  work  orders 


issued  and  closed  during  the  assessed 
fiscal  year;  and 

(iii)  The  number  of  days  all  active 
nonemergency  work  orders  are  open  in 
the  assessed  fiscal  year,  but  not 
completed; 

(2)  By  the  total  number  of 
nonemergency  work  orders  used  in  the 
calculation  of  paragraphs  (l}(i),  (ii)  and 
(iii)  of  this  definition. 

Days  Receivable  Outstanding  is 
Tenant  Receivables  divided  by  Daily 
Tenant  Revenue. 

Deficiency  means  any  PHAS  score 
below  60%  of  the  available  points  in  an 
indicator  or  component. 

Improvement  plan  is  a  dociunent 
developed  by  a  PHA,  specifying  the 
actions  to  be  taken,  including 
timetables,  that  shall  be  required  to 
correct  deficiencies  identified  under  any 
of  the  indicators  and  components 
within  the  indicator(s),  identified  as  a 
result  of  the  PHAS  assessment  when  an 
MOA  is  not  required. 

Reduced  actual  vacancy  rate  within 
the  previous  three  years  is  a  comparison 
of  the  vacancy  rate  in  the  PHAS 
assessed  fiscal  year  (the  immediate  past 
fiscal  year)  with  the  vacancy  rate  of  that 
fiscal  year  which  is  two  years  previous 
to  the  assessed  fiscal  year.  It  is 
calculated  by  subtracting  the  vacancy 
rate  in  the  assessed  fiscal  year  from  the 
vacancy  rate  in  the  earlier  year.  If  a  PHA 
elects  to  certify  to  the  reduction  of  the 
vacancy  rate  within  the  previous  three 
years,  the  PHA  shall  retain  justifying 
documentation  to  support  its 
certification  for  HUD  post  review. 

Reduced  the  average  time 
nonemergency  work  orders  were  active 
during  the  previous  3  years  is  a 
comparison  of  the  average  time 
nonemergency  work  orders  were  active 
in  the  PHAS  assessment  year  (the 
immediate  past  fiscal  year)  with  the 
average  time  nonemergency  work  orders 
were  active  in  that  fiscal  year  that  is  2 
years  previous  to  the  assessment  year.  It 
is  calculated  by  subtracting  the  average 
time  nonemergency  work  orders  were 
active  in  the  PHAS  assessment  year 
from  the  average  time  nonemergency 
work  orders  were  active  in  the  earlier 
year.  If  a  PHA  elects  to  certify  to  the 
reduction  of  the  average  time 
nonemergency  work  orders  were  active 
during  the  previous  3  years,  the  PHA 
shall  retain  justifying  documentation  to 
support  its  certification  for  HUD  post 
review. 

Vacancy  loss  is  vacant  unit  potential 
rent  divided  by  gross  potential  rent. 

Work  order  deferred  for 
modernization  is  any  work  order  that  is 
combined  with  similar  work  items  and 
completed  within  the  current  PHAS 
assessment  year,  or  will  be  completed  in 
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the  following  year  if  there  are  less  than 
three  months  remaining  before  the  end 
of  the  PHA  fiscal  year  when  the  work 
order  was  generated,  under  the  PHA's 
modernization  program  or  other  PHA 
capital  improvements  program. 

Subpart  B— PHAS  Indicator  «1: 
Physical  Condition 

§  901 .20    Physical  condition  assessment 

(a)  Objective.  The  objective  of  the 
Physical  Condition  Indicator  is  to 
determine  whether  a  PHA  is 
maintaining  its  public  housing  in  a 
condition  that  is  decent,  safe,  sanitary 
and  in  good  repair  (DSS/GR),  as  this 
standard  is  defined  §  901.23. 

(b)  Physical  inspection  under  PHAS 
Indicator  #1.  REAC  will  provide  for  an 
independent  physical  inspection  of,  at 
minimum,  a  statistically  valid  sample  of 
the  units  in  the  PHA's  public  housing 
portfolio  to  determine  compliance  with 
DSS/GR  standard. 

(c)  PHA  physical  inspection 
requirement.  The  HUD-conducted 
physical  inspections  required  by  this 
part  do  not  relieve  the  PHA  of  the 
responsibility  to  inspect  public  housing 
units  as  provided  in  section  6(j)(l)  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437d(j)(l)).  and  §  901.43(a)(5). 

(d)  Compliance  with  State  and  local 
codes.  The  physical  condition  standards 
in  this  subpart  do  not  supersede  or 
preempt  State  and  local  building  and 
maintenance  codes  with  which  the 
PHA's  public  housing  must  comply. 
PHAs  must  continue  to  adhere  to  these 
codes. 

§  901.23  Physical  condition  standards  for 
public  housing — decent,  safe,  sanitary  and 
In  good  repair  (DSS/GR). 

(a)  Public  housing  must  be 
maintained  in  a  maimer  that  meets  the 
physical  condition  standards  set  forth  in 
this  section  in  order  to  be  considered 
decent,  safe,  sanitary  and  in  good  repair. 
These  standards  address  the  major  areas 
of  public  housing:  the  site;  the  building 
exterior;  the  building  systems;  the 
dwelling  units;  the  common  areas;  and 
health  and  safety  considerations. 

(1)  Site.  The  site  components,  such  as 
fencing  and  retaining  walls,  grounds, 
hghting.  mailboxes/project  signs, 
parking  lots/ driveways,  play  areas  and 
equipment,  refuse  disposal,  roads,  storm 
drainage  and  walkways  must  be  free  of 
health  and  safety  hazards  and  be  in 
good  repair.  The  site  must  not  be  subject 
to  material  adverse  conditions,  such  as 
abandoned  vehicles,  dangerous  walks  or 
steps,  poor  drainage,  septic  tank  back- 
ups, sewer  hazards,  excess 
accumulations  of  trash,  vermin  or 
rodent  infestation  or  fire  hazards. 


(2)  Building  exterior.  Each  building  on 
the  site  must  be  structurally  sound, 
secure,  habitable,  and  in  good  repair. 
Each  building's  doors,  fire  escapes, 
foundations,  lighting,  roofs,  walls,  and 
windows,  where  applicable,  must  be 
free  of  health  and  safety  hazards, 
operable,  and  in  good  repair. 

(3)  Building  systems.  Each  building's 
domestic  water,  electrical  system, 
elevators,  emergency  power,  fire 
protection,  HVAC,  and  sanitary  system 
must  be  free  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  good  repair. 

(4)  Dwelling  units,  (i)  Each  dwelling 
imit  within  a  building  must  be 
structurally  sound,  habitable,  and  in 
good  repair.  All  areas  and  aspects  of  the 
dwelling  unit  (for  example,  the  unit's 
bathroom,  call-for-aid.  ceiling,  doors, 
electrical  systems,  floors,  hot  water 
heater,  HVAC  (where  individual  units 
are  provided),  kitchen,  lighting,  outlets/ 
switches,  patio/porch/balcony,  smoke 
detectors,  stairs,  walls,  and  windows) 
must  be  free  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  good  repair. 

(ii)  Where  applicable,  the  dwelling 
unit  must  have  hot  and  cold  running 
water,  including  an  adequate  source  of 
potable  water. 

(iii)  If  the  dwelling  unit  includes  its 
own  sanitary  faciUty.  it  must  be  in 
proper  operating  condition,  usable  in 
privacy,  and  adequate  for  personal 
hygiene  and  the  disposal  of  human 
waste. 

(iv)  The  dwelling  unit  must  include  at 
least  one  battery-operated  or  hard-wired 
smoke  detector,  in  proper  working 
condition,  on  each  level  of  the  unit. 

(5)  Common  areas.  The  common  areas 
must  be  structurally  sound,  secure,  and 
functionally  adequate  for  the  purposes 
intended.  The  basement/ garage/carport, 
restrooms,  closets,  utility,  mechanical, 
community  rooms,  day  care,  halls/ 
corridors,  stairs,  kitchens,  laundry 
rooms,  office,  porch,  patio,  balcony,  and 
trash  collection  areas,  if  applicable, 
must  be  free  of  health  and  safety 
hazards,  operable,  and  in  good  repair. 
All  common  area  ceilings,  doors,  floors, 
HVAC,  lighting,  outlets/ switches,  smoke 
detectors,  stairs,  walls,  and  windows,  to 
the  extent  applicable,  must  be  free  of 
health  and  safety  hazards,  operable,  and 
in  good  repair. 

(6)  Health  and  safety  concerns.  All 
areas  and  components  of  the  housing 
must  be  free  of  health  and  safety 
hazards.  These  areas  include,  but  are 
not  limited  to,  air  quality,  electrical 
hazards,  elevators,  emergency/fire  exits, 
flammable  materials,  gart)age  and 
debris,  hcmdrail  hazards,  infestation, 
and  lead-based  paint.  For  example,  the 


buildings  must  have  fire  exits  that  are 
not  blocked  and  are  accessible  to  all 
residents,  and  have  hand  rails  that  are 
undamaged  and  have  no  other 
observable  deficiencies.  The  housing 
must  have  no  evidence  of  infestation  by 
rats,  mice,  or  other  vermin,  or  of  garbage 
and  debris.  The  housing  must  have  no 
evidence  of  electrical  hazards,  natural 
hazards,  or  fire  hazards.  The  dwelling 
units  and  common  areas  must  have 
proper  ventilation  and  be  firee  of  mold, 
odor,  or  other  observable  deficiencies. 
The  housing  must  comply  with  all 
requirements  related  to  the  evaluation 
and  reduction  of  lead-based  paint 
hazards  and  have  available  proper 
certifications  of  such  (see  24  CFR  part 
35). 

(b)  Appendix  A  to  this  part  lists  the 
areas  to  be  inspected  and  the  items  in 
each  area  to  be  inspected. 

§  901 .25    Physical  condition  scoring  and 
thresholds. 

(a)  Scoring.  Under  PHAS  Indicator  #1, 
REAC  will  calculate  a  score  of  the 
overall  condition  of  the  PHA's  public 
housing  portfolio  which  reflects  weights 
based  on  the  relative  importance  of  the 
individual  inspectable  areas  and  the 
deficiencies  observed. 

(b)  Adjustment  for  physical  condition 
(project  age)  and  neighborhood 
environment.  In  accordance  with 
section  6(j)(l)(I)(2)  of  the  1937  Act  (42 
U.S.C.  1437d(i)(l)(I)(2)).  the  physical 
score  for  a  project  will  be  upwardly 
adjusted  to  the  extent  that  negative 
conditions  are  caused  by  situations 
outside  the  control  of  the  PHA.  These 
situations  are  related  to  the  {>oor 
physical  condition  of  the  project  or  the 
overall  depressed  condition  of  the 
immediately  surrounding  neighborhood. 
The  intent  of  this  adjustment  is  to  not 
unfairly  penalize  the  PHA,  and  to 
appropriately  apply  the  adjustment. 

(1)  Adjustments  in  three  areas. 
Adjustments  to  the  PHA  physical 
project  score  will  be  made  in  three 
factually  observed  and  assessed  areas 
(inspectable  areas): 

(i J  Physical  condition  of  the  site; 

(ii)  Physical  condition  of  the  common 
areas  on  the  project;  and 

(iii)  Physical  condition  of  the  building 
exteriors. 

(2)  Definitions.  Definitions  and 
application  of  physical  condition  and 
neighborhood  enviroiunent  factors  are: 

(i)  Physical  condition  applies  to 
projects  over  ten  years  old  and  that  have 
not  been  had  substantial  rehabilitation 
in  the  last  10  years. 

(ii)  Neighborhood  environment 
applies  to  projects  located  where  the 
immediate  surrounding  neighborhood 
(that  is  a  majority  of  the  census  tracts  or 
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census  block  groups  on  all  sides  of  the 
development)  has  at  least  51%  of 
families  with  incomes  below  the 
poverty  rate  as  documented  by  the  latest 
census  data. 

(3)  Adjustment  is  for  physical 
condition  (project  age)  neighborhood 
environment.  HUD  will  adjust  the 
physical  score  of  a  PHA's  project  subject 
to  both  the  physical  condition  (project 
age)  and  neighborhood  environment 
conditions.  The  adjustments  will  be 
made  to  the  scores  assigned  to  the 
applicable  inspectable  areas  so  as  to 
reflect  the  difficulty  in  managing.  In 
each  instance  where  the  actual  physical 
condition  of  the  inspectable  area  (site, 
common  areas,  building  exterior)  is 
rated  below  the  maximum  score  for  that 
area,  1  point  will  be  added,  but  not  to 
exceed  the  maximum  number  of  points 
available  to  that  inspectable  area. 

(i)  These  extra  points  will  be  added  to 
the  score  of  the  specific  inspectable 
area,  by  project,  to  which  these 
conditions  may  apply.  A  PHA  is 
required  to  certify  on  form  HUI>-50072, 
PHAS  Certification  (which  is  available 
from  the  Department  of  Housing  and 
Urban  Development,  HUD  Custom 
Service  Center,  451  Seventh  Street,  SW, 
Room  B-102,  Washington,  DC  20410; 
telephone  (800)  767-7468),  the  extent  to 
which  the  conditions  apply,  and  to  the 
inspectable  area  the  extra  scoring  point 
should  be  added. 

(ii)  A  PHA  that  receives  the  maximum 
potential  weighted  points  on  the 
inspectable  areas  may  not  claim  any 
additional  adjustments  for  physical 
condition  and/or  neighborhood 
environments  for  the  respective 
inspectable  area(s).  In  no  circumstance 
shall  a  PHA's  score  for  the  inspectable 
area,  after  any  adjustment(s)  for  physical 
condition  and/or  neighborhood 
environments,  exceed  the  maximum 
potential  weighted  points  assigned  to 
the  respective  insjjectable  area(s). 

(4)  Scattered  site  projects.  The  Date  of 
Full  Availability  (DOFA)  shall  apply  to 
scattered  site  projects,  where  the  age  of 
units  and  buildings  vary,  to  determine 
whether  the  projects  have  received 
substantial  rehabilitation  within  the 
past  ten  years  and  are  eligible  for  an 
adjusted  score  for  the  Physical 
Condition  Indicator. 

(5)  Maintenance  of  supporting 
documentation.  PHAs  shall  maintain 
supporting  documentation  to  show  how 
they  arrived  at  the  determination  that 
the  project's  score  is  subject  to 
adjustment  under  this  section. 

(i)  If  the  basis  was  neighborhood 
environments,  the  PHA  shall  have  on 
file  the  appropriate  maps  showing  the 
census  block  groups  surrounding  the 
development(s)  in  question  with 


supporting  census  data  showing  the 
level  of  poverty.  Projects  that  fall  into 
this  category  but  which  have  already 
been  removed  from  consideration  for 
other  reasons  (permitted  exemptions 
and  modifications  and/or  exclusions) 
shall  not  be  counted  in  this  calculation. 

(ii)  For  the  physical  condition  factor, 
a  PHA  would  have  to  maintain 
documentation  showing  the  age  and 
condition  of  the  projects  and  the  record 
of  capital  improvements,  indicating  that 
these  particular  projects  have  not 
received  modernization  funds. 

(iii)  PHAs  shall  also  document  that  in 
all  cases,  projects  that  were  exempted 
for  other  reasons  were  not  included  in 
the  calculation. 

(c)  Thresholds.  In  order  to  receive  a 
passing  score  under  the  Physical 
Condition  Indicator,  the  PHA's  score 
must  fall  above  a  minimum  threshold  of 
18  points  or  60%  of  the  available  points 
under  this  indicator.  Further,  in  order  to 
receive  an  overall  passing  score  under 
the  PHAS,  the  PHA  must  receive  a 
passing  score  on  the  Physical  Condition 
Indicator. 

i  901 .27    Physical  condition  portion  of  total 
PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  based  on  the  Physical 
Condition  Indicator, 

Subpart  C— PHAS  Indicator  «2: 
Financial  Condition 

§  901 .30    Rnanclal  condition  assessment 

(a)  Objective.  The  objective  of  the 
Financial  Condition  Indicator  is  to 
measure  the  financial  condition  of  a 
PHA  for  the  purpose  of  evaluating 
whether  it  has  sufficient  financial 
resources  and  is  capable  of  managing 
those  financial  resources  effectively  to 
support  the  provision  of  housing  that  is 
decent,  safe,  sanitary  and  in  good  repair. 

(b)  Financial  reporting  standards.  A 
PHA's  financial  condition  will  be 
assessed  under  this  indicator  on  the 
basis  of  the  annual  financial  report 
provided  in  accordance  with  §901.33. 

§901.33    Financial  reporting  requirements. 

(a)  Annual  financial  reports.  PHAs 
must  provide  to  HUD,  on  an  annual 
basis,  such  financial  information,  as 
required  by  HUD.  The  financial 
information  must  be: 

(1)  Prepared  in  accordance  with 
Generally  Accepted  Accounting 
Principles  (GAAP)  as  further  defined  by 
HUD  in  supplementary  guidance: 

(2)  Submitted  electronically  in  the 
electronic  format  designated  by  HUD; 
and 

(3)  Submitted  in  such  form  and 
substance  prescribed  by  HUD. 


(b)  Annual  financial  report  filing 
dates.  The  financial  information  to  be 
submitted  to  HUD  in  accordance  with 
paragraph  (a)  of  this  section,  must  be 
submitted  to  HUD  annually,  no  later 
than  60  days  after  the  end  of  the  fiscal 
year  of  the  reporting  period,  and  as 
othenvise  provided  by  law. 

(c)  Reporting  compliance  dates.  The 
requirement  for  compliance  with  the 
financial  reporting  requirements  of  this 
section  begins  with  PHAs  wath  fiscal 
years  ending  September  30,  1999  and 
thereafter.  Unaudited  financial 
statements  will  be  required  60  days  after 
the  PHA's  fiscal  year  end,  and  audited 
financial  statements  will  then  be 
required  no  later  than  9  months  after  the 
PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133  (See  24  CFR  84.26).  A 
PHA  with  a  fiscal  year  ending 
September  30, 1999  that  elects  to  submit 
its  unaudited  report  earlier  than  the  due 
date  of  November  30,  1999  must  submit 
its  financial  report  as  required  in  this 
section.  On  or  after  September  30,  1998, 
but  prior  to  November  30,  1999  (except 
for  a  PHA  with  its  fiscal  year  ending 
September  30, 1999),  PHAs  may  submit 
their  financial  reports  in  accordance 
with  this  section. 

§  901 .35    Financial  condition  scoring  and 
thresholds. 

(a)  Scoring.  Under  PHAS  Indicator  #2, 
REAC  will  calculate  a  score  that  relies 
on  the  key  components  of  financial 
health  and  management  as  well  as  audit 
and  internal  control  flags. 

(1)  The  key  components  of  PHAS 
Indicator  #2  include: 

(i)  Current  Ratio — current  assets 
divided  by  current  liabilities: 

(ii)  Number  of  Months  Expendable 
Fund  Balance — number  of  months  a 
PHA  can  operate  on  the  Expendable 
Fund  Balance  without  additional 
resources;  Expendable  Fund  Balance  is 
the  portion  of  the  fund  balance 
representing  expei^fiable  available 
financial  resources;  unreserved  and 
undesignated  fund  balance; 

(iii)  Days  Receivable  Outstanding — 
average  number  of  days  tenant 
receivables  are  outstanding; 

(iv)  Vacancy  Loss — loss  of  potential 
rent  due  to  vacancy; 

(v)  Expense  Management/Energy 
Consumption — expense  per  unit  for  key 
expenses,  including  energy 
consumption;  and 

(vi)  Net  Income  or  Loss  divided  by  the 
Expendable  Fund  Balance — measiires 
how  the  year's  operations  have  affected 
the  PHA's  viability. 

(2)  Additional  components. 
Additional  components  may  be  used  to 
identify  circumstances  in  which  there 
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exists  the  possibility  of  higher  risk  of 
waste,  fraud  and  abuse.  These 
components  will  be  used  to  detect  fraud 
and  will  be  used  to  generate  "flags"  that 
will  signal  field  staff.  Enforcement 
Center  staff,  or  fraud  investigators  to 
take  appropriate  action.  These 
components  will  primarily  relate  to 
financial  management,  but  may  also  be 
used  to  provide  a  PHA  with 
benchmarking  information  to  allow  the 
PHA  to  measure  its  own  performance 
against  its  peers. 

(b)  Thresholds.  In  order  to  receive  a 
passing  score  under  the  Financial 
Condition  Indicator,  the  PHA's  score 
must  fall  above  a  minimum  threshold  of 
18  points  or  60%  of  the  available  points 
under  this  indicator.  Further,  in  order  to 
receive  an  overall  passing  score  under 
the  PHAS,  the  PHA  must  receive  a 
passing  score  on  the  Financial 
Condition  Indicator. 

$  901 .37     Rnancial  condition  portton  of 
total  PHAS  point*. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  based  on  the  Financial 
Condition  Indicator. 

Subpart  D— PHAS  Indicator  *3: 

Management  Operations 

§90140     Management  op«rations 
3S3«ssni«nt 

(a)  Objective.  The  objective  of  the 
Management  Operations  Indicator  is  to 
measure  certain  key  management 
operations  and  responsibilities  of  a  PHA 
for  the  purpose  of  assessing  the  PHA's 
management  operations  capabilities. 

(b)Management assessment.  PHAS 
Indicator  #3  pertaining  to  Management 
Operations  incorporates  the  majority  of 
the  statutory  indicators  of  section  6(j)  of 
the  U.S.  Housing  Act  of  1937,  and  an 
additional  non-statutory  indicator 
(security)  as  provided  in  §901.43. 

§  901 .43     (Management  operations 
perlormance  standards. 

la)  Management  operations 
indicators.  The  following  indicators  will 
be  used  to  assess  a  PHA's  management 
operations: 

(1)  Management  Indicator  »1 — 
Vacancy  rate  and  unit  turnaround  time. 
This  management  indicator  examines 
the  vacancy  rate,  a  PHA's  progress  in 
reducing  vacancies,  and  unit 
turnaround  time.  Implicit  in  this 
management  indicator  is  the  adequacy 
of  the  PHA's  system  to  track  the 
duration  of  vacancies  and  unit 
turnaround,  including  down  time,  make 
ready  time,  and  lease  up  time. 

(2)  Management  Indicator  #2 — 
Modernization.  This  management 
indicator  is  automatically  excluded  if  a 


PHA  does  not  have  a  modernization 
program.  This  management  indicator 
examines  the  amount  of  unexpended 
funds  over  three  Federal  fiscal  years 
(FFY)  old,  the  timeliness  of  fund 
obligation,  the  adequacy  of  contract 
administration,  the  quality  of  the 
physical  work,  and  the  adequacy  of 
budget  controls.  All  components  of  this 
management  indicator  #2  apply  to  the 
Comprehensive  Grant  Program  (CGP). 
the  Comprehensive  Improvement 
Assistance  Program  (ClAP).  the  HOPE 
VI  assistance,  vacancy  reduction,  and 
lead  based  paint  risk  assessment 
funding  (1992-1995),  and  any  successor 
proCTam(s)  to  the  CGP  or  the  OAP. 

(3)  Management  Indicator  #3 — Rents 
uncollected.  This  management  indicator 
examines  the  PHA's  ability  to  collect 
dwelling  rents  owed  by  residents  in 
possession  during  the  immediate  past 
fiscal  year  by  measuring  the  balance  of 
dwelling  rents  uncollected  as  a 
percentage  of  total  dwelling  rents  to  be 
collected. 

(4)  Management  Indicator  »4 — Work 
orders.  This  management  indicator 
examines  the  time  it  takes  to  complete 
or  abate  emergency  work  orders,  the 
average  number  of  days  non-emergency 
work  order  were  active,  and  any 
progress  a  PHA  has  made  during  the 
preceding  three  years  to  reduce  the 
period  of  time  non-emergency 
maintenance  work  orders  were  active. 
Implicit  in  this  management  indicator  is 
the  adequacy  of  the  PHA's  work  order 
system  in  terms  of  how  a  PHA  accounts 
for  and  controls  its  work  orders,  and  its 
timeliness  in  preparing/issuing  work 
orders. 

(5)  Management  Indicator  #5 — PHA 
annual  inspection  of  units  and  systems. 
This  management  indicator  examines 
the  percentage  of  units  that  a  PHA 
inspects  on  an  annual  basis  in  order  to 
determine  short-term  maintenance 
needs  and  long-term  modernization 
needs.  This  management  indicator 
requires  a  PHA's  inspection  to  utilize 
the  HUD  uniform  physical  condition 
standards  set  forth  in  subpart  B  of  this 

Eart.  All  occupied  units  are  required  to 
e  inspected. 

(6)  Management  Indicator  #6 — 
Security.  This  management  indicator 
evaluates  the  PHA's  jwrformance  in 
tracking  crime  related  problems  in  their 
developments,  reporting  incidence  of 
crime  to  local  law  enforcement  agencies, 
the  adoption  and  implementation, 
consistent  with  section  9  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996  (One-Strike  and  You're  Out)  (42 
U.S.C.  1437d{r)),  of  applicant  screening 
and  resident  eviction  policies  and 
procedures,  and,  as  applicable,  PHA 
performance  under  any  HUD  drug 


prevention  or  crime  reduction  grant(s). 
A  PHA  may  receive  credit  for 
performance  under  non-HUD  funded 
programs  if  it  provides  auditable 
financial  and  statistical  documentation 
for  these  programs.  A  PHA  with  fewer 
than  250  units  will  not  be  assessed 
under  this  management  indicator  unless 
it  provides  auditable  financial  and 
statistical  documentation  Tor  these 
programs. 

(b)  Reporting  on  performance  under 
the  Management  Operations  Indicator. 
Each  PHA  will  provide  to  HUD  a 
certification  on  its  performance  imder 
each  of  the  management  indicators  in 
paragraph  (a)  of  this  section.  The 
certifications  shall  comply  with  the 
requirements  of  §  901.60. 

$901.45    Management  operations  scoring 
and  tbreshoids. 

(a)  Scoring.  Under  PHAS  Indicator  #3. 
REAC  will  calculate  a  score  of  the 
overall  management  operations  of  a 
PHA  which  reflects  weights  based  on 
the  relative  importance  of  the  individual 
management  indicators. 

fb)  Thresholds.  In  order  to  receive  a 
passing  score  under  the  Management 
Operations  Indicator,  the  PHA's  score 
must  fall  above  a  minimum  threshold  of 
18  points  or  60%  of  the  available  points 
under  this  PHAS  Indicator  #3.  Further, 
in  order  to  receive  an  overall  passing 
score  under  the  PHAS,  the  PHA  must 
receive  a  passing  score  on  the 
Management  Operations  Indicator. 

$901.47    Management  operations  portion 
of  total  PHAS  point*. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  based  on  the  Management 
Operations  Indicator. 

Subpart  E— PHAS  Indicator  »4: 
Resident  Service  and  Satisfaction 

$  901 .50    Resident  service  and  satisfaction 
assessment 

(a)  Objective.  The  objective  of  the 
Resident  Service  and  Satisfaction 
Indicator  is  to  measure  the  level  of 
resident  satisfaction  with  living 
conditions  at  the  PHA. 

(b)  Reporting  information  on  resident 
service  and  satisfaction.  The  assessment 
will  be  performed  through  the  use  of  a 
resident  service  and  satisfaction  survey 
to  be  administered  by  the  PHA  in 
accordance  with  a  methodology 
prescribed  by  HUD.  The  PHA  will  be 
responsible  for  maintaining  original 
copies  of  completed  survey  data,  subject 
to  independent  audit,  and  for 
developing  a  follow-up  plan  to  address 
issues  resulting  from  the  survey. 
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i  001 .53    RMidant  —nice  and  satisfaction 
scoring  and  thrashoMs. 

(a)  Scoring.  Under  PHAS  Indicator  #4. 
REAC  will  calculate  a  score  that 
includes  three  components  of  the  survey 
process.  One  component  will  be  the 
score  of  the  survey  results.  The  survey 
content  will  focus  on  resident 
evaluation  of  overall  living  conditions, 
to  include  topics  such  as:  resident 
organizations;  program  activities; 
surrounding  environment;  management 
responsiveness;  safety;  involvement; 
resources;  and  communication.  The 
second  component  will  be  a  score  based 
on  the  level  of  implementation  and 
follow-up  or  corrective  actions  based  on 
the  results  of  the  survey.  The  final 
component  is  verification  that  the  data 
collection,  tabulation  and  submission 
was  conducted  in  a  manner  consistent 
with  guidance  provided  by  HUD. 

(b)  Thresholds.  A  PHA  will  not 
receive  any  points  under  this  PHAS 
Indicator  if  the  survey  is  not  conducted 
in  accordance  with  a  HUD  prescribed 
methodology  or  the  survey  results  are 
determined  to  be  altered  by  the  PHA.  A 
PHA  will  receive  a  passing  score  on  the 
Resident  Service  and  Satisfaction 
Indicator  if  it  receives  at  least  6  points, 
or  60%  of  the  available  points  under 
this  PHAS  Indicator  #4. 

1901.56    Raaktont  safvica  and  satisfaction 
portion  of  total  PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
10  points  based  on  the  Resident  Service 
and  Satisfaction  Indicator. 

Subpart  F— PHAS  Scoring 

§901.80    Data  cdlaction. 

(a)  Fiscal  Year  Reporting  Period — 
limitation  on  changes  after  PHAS 
effectiveness.  An  assessed  fiscal  year  for 
purposes  of  the  PHAS  corresponds  to  a 
PHA's  fiscal  year.  To  allow  for  a  period 
of  consistent  assessments  to  refine  and 
make  necessary  adjustments  to  the 
PHAS,  a  PHA  is  not  permitted  to  change 
its  fiscal  year  for  the  first  three  full  fiscal 
years  following  the  effective  date  of  this 
part. 

(b)  Physical  Condition  information. 
Information  necessary  to  conduct  the 
physical  condition  assessment  under 
subpart  B  of  this  part  will  be  obtained 
from  HUD  inspectors  during  the  fiscal 
year  being  scored  through  electronic 
transmission  of  the  data. 

(c)  Financial  Condition  information. 
Year-end  financial  information  to 
conduct  the  assessment  under  subpart 
C,  Financial  Condition,  of  this  part  will 
be  submitted  by  a  PHA  through 
electronic  transmission  of  the  data  to 
HUD  not  later  than  60  days  after  the  end 


of  the  PHA's  fiscal  year.  An  audited 
report  of  the  year-end  financial 
information  is  due  not  later  than  9 
months  after  the  end  of  the  PHA's  fiscal 
year. 

(d)  Management  Operations  and 
Resident  Service  and  Satisfaction 
Information.  A  PHA  shall  provide 
certification  to  HUD  as  to  data  required 
under  subpart  D,  Management 
Operations,  of  this  part  and  subpart  E, 
Resident  Services  Satisfaction,  of  this 
part  not  later  than  60  days  after  the  end 
of  the  PHA's  fiscal  year. 

(1)  The  certification  shall  be  approved 
by  PHA  Board  resolution,  and  signed 
and  attested  to  by  the  Executive 
Director. 

(2)  PHAs  shall  maintain 
documentation  for  three  years  verifying 
all  certified  indicators  for  HUD  on-site 
review. 

(e)  Failure  to  submit  data  by  due  date 
If  a  PHA  without  a  finding  of  good  cause 
by  HUD  does  not  submit  its 
certifications  or  year-end  financial 
information,  required  by  this  part,  or 
submits  its  certifications  or  year-end 
financial  information  more  than  15  days 
past  the  due  date,  appropriate  sanctions 
may  be  imposed,  including  a  reduction 
of  1  point  in  the  total  PHAS  score  for 
each  15  day  period  past  the  due  date.  If 
all  certifications  or  year-end  financial 
information  are  not  received  within  90 
days  past  the  due  date,  the  PHA  will 
receive  a  presumptive  rating  of  failure 
in  all  of  the  PHAS  indicators  and 
components  certified  to,  which  shall 
result  in  troubled  and  mod-troubled 
designations. 

(f)  Verification  of  information 
submitted.  (1)  A  PHA's  certifications, 
year-end  financial  information  and  any 
supporting  documentation  are  subject  to 
verification  by  HUD  at  any  time. 
Appropriate  sanctions  for  intentional 
false  certification  will  be  imposed, 
including  civil  penalties,  suspension  or 
debarment  of  the  signatories,  the  loss  of 
high  performer  designation,  a  lower 
score  under  individual  PHAS  indicators 
and  a  lower  overall  PHAS  score. 

(2)  A  PHA  that  cannot  provide 
justifying  documentation  to  REAC,  or  to 
the  PHA's  independent  auditor  for  the 
assessment  under  any  indicators)  or 
component(s)  shall  receive  a  score  of  0 
for  the  relevant  indicators)  or 
component(s),  and  its  overall  PHAS 
score  shall  be  lowered. 

(3)  A  PHA's  PHAS  score  under 
individual  indicators  or  components,  or 
its  overall  PHAS  score,  may  be  changed 
by  HUD  pursuant  to  the  data  included 
in  the  independent  audit  report,  or 
obtained  through  such  sources  as  HUD 
on-site  review,  investigations  by  HUD's 
Office  of  Fair  Housing  and  Equal 


Opportunity,  or  reinspection  by  REAC, 
as  applicable. 

(g)  Management  operations  assumed 
by  an  RMC.  For  those  developments  of 
a  PHA  where  management  operations 
have  been  assumed  by  an  RMC,  the 
PHA's  certification  shall  identify  the 
development  and  the  management 
functions  assunjpd  by  the  RMC.  The 
PHA  shall  obtain  a  certified 
questionnaire  from  the  RMC  as  to  the 
management  functions  undertaken  by 
the  RMC.  Following  verification  of  the 
RMC's  certification,  the  PHA  shall 
submit  the  RMC's  certified 
questionnaire  along  with  its  own.  The 
RMC's  certification  shall  be  approved  by 
its  Executive  Director  or  Chief  Executive 
Officer  or  responsible  party. 

S  901.63    PHASaeortng. 

(a)  Issuance  of  score  by  HUD.  An 
overall  PHAS  score  will  be  issued  by 
REAC  for  each  PHA  60  to  90  days  after 
the  end  of  the  PHA's  fiscal  year. 

(b)  Computing  the  PHAS  score.  Each 
of  the  four  PHAS  indicators  in  this  part 
will  be  scored  individually,  and  then 
will  be  used  to  determine  an  overall 
score  for  the  PHA.  Components  within 
each  of  the  four  PHAS  indicators  will  be 
scored  individually,  and  the  scores  for 
the  components  will  be  used  to 
determine  a  single  score  for  each  of  the 
PHAS  indicators. 

(c)  Adjustments  to  the  PHAS  score. 
Adjustments  to  the  score  may  be  made 
after  a  PHA's  audit  report  for  the  year 
being  assessed  is  transmitted  to  HUD.  If 
significant  differences  (as  defined  in 
GAAP  guidance  materials  provided  to 
PHAs)  are  noted  between  unaudited  and 
audited  results,  a  PHA's  PHAS  score 
will  be  raised  or  lowered,  as  applicable, 
in  accordance  with  the  audited  results. 

(d)  Posting  and  publication  of  PHAS 
scores.  Each  PHA  shall  post  a  notice  of 
its  final  PHAS  score  and  status  in 
appropriate  conspicuous  and  accessible 
locations  in  its  offices  within  two  weeks 
of  receipt  of  its  final  score  and  status.  In 
addition,  HUD  will  publish  every  PHA's 
score  and  status  in  the  Federal  Register. 

f  901.67    Score  and  designation  status. 

(a)  Designation  status  corresponding 
to  score.  A  PHA  will  be  scored  with  a 
corresponding  designation  of  status  as 
follows: 

(1)  High  Performer  A  PHA  that 
achieves  a  score  of  at  least  60%  of  the 
points  available  under  each  of  the  four 
PHAS  Indicators  (addressed  in  subparts 
B  through  E  of  this  part)  and  achieves 
an  overall  PHAS  score  of  90%  or  greater 
shall  be  designated  a  high  performer.  A 
PHA  shall  not  be  designated  a  high 
performer  if  it  scores  below  the 
threshold  established  for  any  indicator. 
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High  performers  will  be  afforded 
incentives  that  include  relief  from 
reporting  and  other  requirements,  as 
described  in  §901.71. 

(2)  Standard  Performer.  A  PHA  that 
achieves  a  total  PHAS  score  of  less  than 
90%  but  not  less  than  60%  shall  be 
designated  a  standard  performer.  All 
standard  performers  must  correct 
reported  deficiencies.  A  standard 
performer  that  receives  a  score  less  than 
70%  but  not  less  than  60%  shall  be 
subject  to  other  oversight,  as  described 
in  §  901.73.  A  PHA  that  achieves  a  score 
of  less  than  60%  of  the  total  points 
available  under  PHAS  Indicators  1,  2  or 
3  shall  not  be  designated  a  standard 
performer,  but  shall  be  designated  a 
troubled  performer,  as  provided  in 
paragraph  (a)(3)  of  this  section. 

(3)  Troubled  Performer.  A  PHA  that 
achieves  a  total  PHAS  score  of  less  than 
60%,  or  achieves  a  score  of  less  than 
60%  of  the  total  points  available  under 
PHAS  Indicators  1,  2.  or  3.  shall  be 
designated  as  troubled,  and  referred  to 
the  TARC  as  described  in  §  901.75.  In 
accordance  with  section  6(j)(2)  of  the 
1937  Act.  a  PHA  that  receives  less  than 
60%  of  the  maximum  calculation  for  the 
modernization  indicator  under  PHAS 
Indicator  #3  (Management  Operations, 
subpart  D  of  this  part)  may  be  subject  to 
the  following  sanctions:  under  the 
Comprehensive  Grant  Program  to  a 
reduction  of  formula  allocation  or  other 
sanctions  (24  CFR  part  968,  subpart  C); 
under  the  Comprehensive  Improvement 
Assistance  Program  to  disapproval  of 
new  funding  or  other  sanctions  (24  CFR 
part  968,  subpart  B);  or  disapproval  of 
funding  under  the  HOPE  VI  Program. 

(b)  Exceptional  circumstances  of  high 
performer  or  standard  performer— (\) 
Independent  reviews,  rescission  of 
incentives  or  status.  In  exceptional 
circumstances,  even  though  a  PHA  has 
received  designation  as  a  high  performer 
or  standard  performer,  the  HUB/ 
Program  Center  may  conduct  any  review 
as  necessary,  and  deny  or  rescind 
incentives  or  high  performer  or  standard 
performer  status  in  the  case  of  a  PHA 
that: 

(i)  Is  operating  under  a  special 
agreement  with  HUD; 

(ii)  Is  involved  in  litigation  that  bears 
directly  upon  the  management  of  a 
PHA; 

(iii)  Is  operating  imder  a  court  order, 

(iv)  Demonstrates  substantial 
evidence  of  fraud  or  miscondiict. 
including  evidence  that  the  PHA's 
certification  of  indicators  is  not 
supported  by  the  facts,  resulting  from 
such  sources  as  an  independent  review, 
routine  reports  and  reviews,  an  Office  of 
Inspector  General  investigation/audit, 
an  independent  auditor's  audit  or  an 


investigation  by  any  appropriate  legal 
authority;  or 

(v)  Demonstrates  substantial 
noncompliance  in  one  or  more  areas 
(including  areas  not  assessed  by  the 
PHAS).  Areas  of  substantial 
noncompliance  include,  but  are  not 
limited  to,  noncompliance  with  statutes 
(e.g..  Fair  Housing  and  Equal 
Opportunity  statutes);  regulations  (e.g., 
24  CFR  part  85);  or  the  Annual 
Contributions  Contract  (ACC)  (e.g.,  the 
ACC.  form  HUD-53012A.  Section  4, 
Mission  of  the  PHA).  Substantial 
noncompliance  would  cast  doubt  on  the 
PHA's  capacity  to  preserve  and  protect 
its  public  housing  developments  and 
operate  them  consistent  with  Federal 
law  and  regulations. 

(2)  When  a  HUB/Program  Center  acts 
for  any  of  the  reasons  stated  in 
paragraph  (b)(1)  of  this  section,  the 
HUB/Program  Center  will  send  written 
notification  to  the  PHA  with  a  specific 
explanation  of  the  reasons.  An 
informational  copy  will  be  forwarded  to 
the  Assistant  Secretary  for  Public  and 
Indian  Housing. 

§  901 .69    PHA  right  of  petition  and  appeal . 

(a)  Appeal  of  troubled  designation 
and  petition  for  removal.  As  permitted 
under  section  6(j)(2)(A)(iii).  a  PHA  may: 

(\)  Api>eal  designation  as  a  troubled 
agency  (including  designation  as 
troubled  with  respect  to  the 
modernization  program); 

(2)  Petition  for  removal  of  such 
designation;  and 

(3)  Appeal  any  refusal  to  remove  such 
designation. 

(b)  Appeal  process.  The  appeal  shall 
be  submitted  by  a  PHA  to  the  REAC 
within  30  days  of  a  PHA's  receipt  of  its 
score,  and  shall  include  supporting 
documentation  and  justification  of  the 
reasons  for  the  appeal.  Appeals 
submitted  to  the  REAC  without 
appropriate  docxunentation  will  not  be 
considered  and  will  be  returned  to  the 
PHA. 

(c)  Consideration  of  appeal  by  REAC. 
Upon  receipt  of  an  appeal  from  a  PHA, 
the  REAC  will  convene  a  Board  of 
Review  (the  Board)  to  evaluate  the 
appeal  aivd  its  merits  for  the  purpose  of 
determining  whether  a  reassessment  of 
the  PHA  is  warranted.  Board 
membership  will  be  comprised  of  a 
representative  from  REAC,  the  Office  of 
Public  and  Indian  Housing,  and  such 
other  office  or  representative  as  the 
Secretary  may  designate  (excluding, 
however,  representation  from  the 
Troubled  Agency  Recovery  Center).  For 
purposes  of  reassessment,  the  REAC 
will  schedule  a  reinspection  and/or 
acquire  audit  services,  as  determined  by 


the  Board,  and  a  new  score  will  be 
issued,  if  appropriate. 

(d)  Final  appeal  decisions.  HUD  will 
make  final  decisions  of  appeals  within 
30  days  of  receipt  of  an  appeal,  and  may 
extend  this  period  an  additional  30  days 
if  further  inquii-y  is  necessary.  Failure 
by  a  PHA  to  submit  requested 
information  within  the  30-day  period  or 
any  additional  period  granted  by  HUD 
is  grounds  for  denial  of  an  appeal. 

Subpart  G — PHAS  Incentives  and 
Remedies 

$  901 .71    Incentives  for  high  performers. 

(a)  Incentives  for  high-performer 
PHAs.  A  PHA  that  is  designated  a  high 
performer  will  be  eligible  for  the 
following  incentives: 

(1)  Relief  from  specific  HUD 
requirements.  A  PHA  that  is  designated 
high  performer  will  be  relieved  of 
specific  HUD  requirements  (for 
example,  fewer  reviews  and  less 
monitoring),  effective  upon  notification 
of  high  performer  designation. 

(2)  Public  recognition.  High-performer 
PHAs  and  RMCs  that  receive  a  score  of 
at  least  90%  on  each  of  the  indicators 
for  which  they  are  assessed,  will  receive 
a  Certificate  of  Commendation  from 
HUD  as  well  as  special  public 
recognition,  as  provided  by  the  HUB/ 
Program  Center. 

(3)  Bonus  points  in  funding 
competitions.  A  high-performer  PHA 
will  be  eligible  for  bonus-points  in 
HUD's  funding  competitions,  where 
such  bonus  points  are  not  restricted  by 
statute  or  regulation  governing  the 
funding  program. 

(b)  Compliance  with  applicable 
Federal  laws  and  regulations.  Relief 
from  any  standard  procedural 
requirement  that  may  be  provided  under 
this  section,  does  not  mean  that  a  PHA 
is  relieved  from  compliance  with  the 
provisions  of  Federal  law  and 
regulations  or  other  handbook 
requirements.  For  example,  although  a 
high  f)erformer  or  standard  performer 
may  be  relieved  of  requirements  for 
prior  HUD  approval  for  certain  types  of 
contracts  for  services,  the  PHA  must 
still  comply  with  all  other  Federal  and 
State  requirements  that  remain  in  effect, 
such  as  those  for  competitive  bidding  or 
competitive  negotiation  (see  24  CFR 
85.36). 

(c)  Audits  and  reviews  not  relieved  by 
designation.  A  PHA  designated  as  a  high 
performer  or  standard  performer 
remains  subject  to: 

(1)  Regular  independent  auditor  (lA) 
audits. 

(2)  Office  of  Inspector  General  (OIG) 
audits  or  investigations  will  continue  to 
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be  conducted  as  circumstances  may 
warrant. 

(d)  HUB/Program  Center  to  impose 
requirements.  The  HUB/Program  Center 
will  have  discretion  to  subject  a  PHA  to 
any  requirement  that  would  otherwise 
be  omitted  under  the  specified  relief,  in 
accordance  with  §  901.67(b)(1). 

§  901 .73    Referral  to  an  Area  HUB/Program 
Center. 

(a)  Standard  performers  will  be 
referred  to  the  HUB/Program  Center  for 
appropriate  action.  A  standard 
performer  that  receives  a  total  score  of 
less  than  70%  but  not  less  than  60% 
shall  be  required  to  submit  an 
Improvement  Plan  to  eliminate 
deficiencies  in  the  PHA's  performance. 
A  standard  performer  that  receives  a 
score  of  not  less  than  70%  may  be 
required,  at  the  discretion  of  the 
appropriate  area  HUB/Program  Center, 
to  submit  an  Improvement  Plan  to 
address  specific  deficiencies. 

(b)  Submission  of  an  Improvement 
Plan.  (1)  Within  30  days  after  a  PHAS 
score  is  issued,  a  standard  performer 
with  a  score  less  than  70%  is  required 
to  submit  an  Improvement  Plan,  which 
includes  the  information  stated  in 
paragraph  (d)  of  this  section  and 
determined  acceptable  by  the  HUB/ 
Program  Center,  for  each  indicator  and/ 
or  component  identified  as  deficient  as 
well  as  other  performance  and/ or 
compliance  deficiencies  as  may  be 
identified  as  a  result  of  an  on-site 
review  of  the  PHA's  operations.  A  RMC 
that  is  required  to  submit  an 
Improvement  Plan  must  develop  the 
plan  in  consultation  with  its  PHA  and 
submit  the  Plan  to  the  HUB/Program 
Center  through  its  PHA. 

(2)  The  HUB/Program  Center  may 
require,  on  a  risk  management  basis,  a 
standard  performer  writh  a  score  of  not 
less  than  70%  to  submit  within  30  days 
after  receipt  of  its  PHAS  score  an 
Improvement  Plan,  which  includes  the 
information  stated  in  paragraph  (d)  of 
this  section,  for  each  indicator  and/or 
component  of  a  PHAS  indicator 
identified  as  deficient. 

(c)  Correction  of  deficiencies — (1) 
Time  period  for  correction.  After  a 
PHA's  receipt  of  its  PHAS  score  and 
designation  as  a  standard  performer  or, 
in  the  case  of  an  RMC,  notification  of  its 
score  from  a  PHA,  a  PHA  or  RMC  shall 
correct  any  deficiency  indicated  in  its 
assessment  within  90  days,  or  within 
such  period  as  provided  in  the  HUD 
approved  Improvement  Plan  if  an 
Improvement  Plan  is  required. 

(2)  Notification  and  report  to  HUB/ 
Program  Center.  A  PHA  shall  notify  the 
HUB/Program  Center  of  its  action  to 
correct  a  deficiency.  A  PHA  shall  also 


forward  to  the  HUB/Program  Center  an 
RMC's  report  of  its  action  to  correct  a 
deficiency. 

(d)  Improvement  Plan.  An 
Improvement  Plan  shall: 

(1)  Identify  baseline  data,  which 
should  be  raw  data  but  may  be  the 
PHA's  score  under  each  individual 
PHAS  indicator  and/or  component 
which  was  identified  as  a  deficiency; 

(2)  Describe  the  procedures  that  will 
be  followed  to  correct  each  deficiency; 

(3)  Provide  a  timetable  for  the 
correction  of  each  deficiency;  and 

(4)  Provide  for  or  facilitate  technical 
assistance  to  the  PHA. 

(e)  Determination  of  acceptability  of 
Improvement  Plan  (1)  The  HUB/ 
Program  Center  will  approve  or  deny  a 
PHA's  (or  RMC's  Improvement  Plan 
submitted  to  the  HUB/Program  Center 
through  the  RMC's  PHA),  and  notify  the 
PHA  of  its  decision.  A  PHA  that  submits 
an  RMC's  Improvement  Plan  must 
notify  the  RMC  in  writing,  immediately 
upon  receipt  of  the  HUB/Program 
Center  notification,  of  the  HUB/Program 
Center  approval  or  denial  of  the  RMC's 
Improvement  Plan. 

(2)  An  Improvement  Plan  that  is  not 
approved  will  be  returned  to  the  PHA 
with  recommendations  from  the  HUB/ 
Program  Center  for  revising  the 
Improvement  Plan  to  obtain  approval. 

(0  Submission  of  revised 
Improvement  Plan.  A  revised 
Improvement  Plan  shall  be  resubmitted 
by  the  PHA  within  30  calendar  days  of 
its  receipt  of  the  HUB/Program  Center 
recommendations. 

(g)  Failure  to  submit  acceptable 
Improvement  Plan.  If  a  PHA  fails  to 
submit  an  acceptable  Improvement 
Plan,  or  to  correct  deficiencies  within 
the  time  specified  in  an  Improvement 
Plan  or  such  extensions  as  may  be 
granted  by  HUD,  the  HUB/Program 
Center  will  notify  the  PHA  of  its 
noncompliance.  The  PHA  (or  the  RMC 
through  the  PHA)  will  provide  the  HUB/ 
Program  Center  its  reasons  for  lack  of 
progress  in  submitting  or  carrying  out 
the  Improvement  Plan  within  30 
calendar  days  of  its  receipt  of  the 
noncompliance  notification.  HUD  will 
advise  the  PHA  as  to  the  acceptability 
of  its  reasons  for  lack  of  progress  and, 
if  unacceptable,  will  notify  the  PHA  that 
it  will  be  referred  to  the  TARC  for 
remedial  actions  or  such  actions  as  the 
TARC  may  determine  appropriate  in 
accordance  with  the  provisions  of  the 
ACC,  this  part  and  other  HUD 
regulations. 

f  901 .75    Referral  to  a  TARC. 

Upon  designation  of  a  PHA  as 
troubled,  in  accordance  with  the 
requirements  of  section  6(j)(2)(B)  of  the 


1937  Act  and  in  accordance  with  this 
part,  the  REAC  shall  refer  each  troubled 
PHA  to  the  PHA's  area  TARC  for 
remedial  action.  The  actions  to  be  taken 
by  the  TARC  and  the  PHA  shall  be  as 
follows: 

(a)  Recovery  plan  and  MOA.  Within 
30  days  of  notification  of  the 
designation  of  a  troubled  PHA  within  its 
area,  the  appropriate  TARC  will  deploy 
an  on-site  team  to  develop  a  Recovery 
Plan.  The  Recovery  Plan  shall  include 
recommendations  for  improvements  to 
correct  or  eliminate  deficiencies  that 
resulted  in  a  failing  PHAS  score  and 
designation  as  troubled.  The  Recovery 
Plan  will  incorporate  a  memorandum  of 
agreement  (MOA)  as  described  in 
paragraph  (c)  of  this  section. 

(b)  PHA  review  of  recovery  plan  and 
MOA.  The  PHA  will  have  10  days  to 
review  the  recovery  plan  and  the  MOA. 
During  this  10-day  period,  the  PHA 
shall  resolve  any  claimed  discrepancies 
in  the  plan  with  its  area  TARC,  and 
discuss  any  recommended  changes  and 
target  dates  for  improvement  to  be 
incorporated  in  the  final  MOA.  Unless 
the  time  period  is  extended  by  the 
TARC,  the  MOA  is  to  be  executed  15 
days  following  issuance  of  the 
preliminary  MOA. 

(c)  Memorandum  of  Agreement 
(MOA).  The  final  MOA  is  a  binding 
contractual  agreement  between  HUD 
and  a  PHA.  The  scope  of  the  MOA  may 
vary  depending  upon  the  extent  of  the 
problems  present  in  the  PHA,  but  shall 
include: 

(1)  Baseline  data,  which  should  be 
raw  data  but  may  be  the  PHA's  score  in 
each  of  the  PHAS  indicators  or 
components  identified  as  a  deficiency; 

(2)  Aimual  and  quarterly  performance 
targets,  which  may  be  the  attainment  of 
a  higher  score  within  an  indicator  that 
is  a  problem,  or  the  description  of  a  goal 
to  be  achieved; 

(3)  Strategies  to  be  used  by  the  PHA 
in  achieving  the  performance  targets 
within  the  time  period  of  the  MOA; 

(4)  Technical  assistance  to  the  PHA 
provided  or  facilitated  by  HUD,  for 
example,  the  training  of  PHA  employees 
in  specific  management  areas  or 
assistance  in  the  resolution  of 
outstanding  HUD  monitoring  findings; 

(5)  The  PHA's  commitment  to  take  all 
actions  writhin  its  control  to  achieve  the 
targets; 

(6)  Incentives  for  meeting  such 
targets,  such  as  the  removal  of  troubled 
or  mod-troubled  designation  and 
Departmental  recognition  for  the  most 
improved  PHAs; 

(7)  The  consequences  of  failing  to 
meet  the  targets,  including,  but  not 
limited  to,  such  sanctions  as  the 
imposition  of  budget  and  management 
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controls  by  the  TARC.  declaration  of 
substantial  default  and  subsequent 
actions,  including  referral  to  the 
Enforcement  Center  for  judicial 
appointment  of  a  receiver,  limited 
denial  of  participation,  suspension, 
debarment,  or  other  actions  deemed 
appropriate  by  the  Enforcement  Center; 

and 

(8)  A  description  of  the  involvement 
of  local  public  and  private  entities, 
including  PHA  resident  leaders,  in 
carrying  out  the  agreement  and 
rectifying  the  PHA's  problems.  A  PHA 
shall  have  primary  responsibility  for 
obtaining  active  local  public  and  private 
entity  participation,  including  the 
involvement  of  pubUc  housing  resident 
leaders,  in  assisting  PHA  improvement 
efforts.  Local  public  and  private  entity 
participation  should  be  premised  upon 
the  participant's  knowledge  of  the  PHA, 
ability  to  contribute  technical  expertise 
with  regard  to  the  PHA's  specific 
problem  areas  and  authority  to  make 
preliminary/tentative  commitments  of 
support,  financial  or  otherwise. 

(a)  Maximum  recovery  period.  Unless 
extended  by  the  TARC  and  documented 
in  the  MOA.  the  maximum  recovery 
period  for  a  troubled  PHA  is  the  first 
full  fiscal  year  following  execution  of 

the  MOA. 

(e)  Parties  to  the  MOA.  An  MOA  shall 

be  executed  by: 

(1)  The  PHA  Board  Chairperson  and 
accompanied  by  a  Board  resolution,  or 
a  receiver  (pursuant  to  a  court  ordered 
receivership  agreement,  if  applicable)  or 
other  AME  acting  in  lieu  of  the  PHA 
Board; 

(2)  The  PHA  Executive  Director,  or  a 
designated  receiver  (pursuant  to  a  court 
ordered  receivership  agreement,  if 
applicable)  or  other  AME-designated 
Chief  Executive  Officer; 

(3)  The  Director  of  the  area  TARC;  and 

(4)  The  appointing  authorities  of  the 
Board  of  Commissioners,  unless 
exempted  by  the  HUB/Program  Center. 

(f)  Involvement  of  resident  leadership 
in  the  MOA.  HUD  encourages  the 
inclusion  of  the  resident  leadership  in 
the  execution  of  the  MOA. 

(g)  Failure  to  execute  MOA  or  make 
substantial  improvement  under  MOA. 

(1)  If  a  troubled  PHA  does  not  execute 
an  MOA  within  the  period  provided  in 
paragraph  (b)  of  this  section,  or  the 
TARC  determines  that  the  PHA  does  not 
show  a  substantial  improvement  toward 
a  passing  PHAS  score  foUovdng  the 
issuance  of  the  failing  PHAS  score  by 
the  REAC,  the  TARC  shall  refer  the  PHA 
to  the  Enforcement  Center,  which  shall 
initiate  proceedings  for  judicial 
appointment  of  a  receiver,  and  other 
sanctions  as  may  be  appropriate.  For 
purposes  of  this  paragraph  (g). 


substantial  improvement  is  defined  as 
50%  of  the  points  needed  to  achieve  a 
passing  score. 

(2)  Tne  following  example  illustrates 
the  provisions  of  paragraph  (g)(1)  of  this 
section: 

Example.  A  PHA  receives  a  score  of  50;  60 
is  a  passing  score.  The  PHA  is  referred  to  the 
TARC  WiUiin  one  year  after  the  score  is 
issued  to  the  PHA,  the  PHA  must  achieve  a 
five  point  increase  to  continue  recovery 
efforts  in  the  TARC  If  the  PHA  foils  to 
achieve  the  5  point  increase,  the  PHA  will  be 
referred  to  the  Enforcement  Center. 

§  901 .77    Referral  to  the  Enforcement 
Center. 

Failure  of  a  troubled  PHA  to  execute 
or  meet  the  requirements  of  a 
memorandum  of  agreement  in 
accordance  wdth  §  901.75  constitutes  a 
substantial  default  in  accordance  with 
§  901.79  and  shall  result  in  referral  to 
the  Enforcement  Center.  The 
Enforcement  Center  is  officially 
responsible  for  recommending  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  that  a  troubled 
performer  PHA  be  declared  in 
substantial  default.  The  Enforcement 
Center  shall  initiate  the  judicial 
appointment  of  a  receiver  or  the 
interventions  provided  in  §  901.83;  and 
may  initiate  limited  denial  of 
participation,  suspension,  debarment, 
the  imposition  of  other  sanctions 
available  to  the  Enforcement  Center 
including  referral  to  the  appropriate 
Federal  government  agencies  or  offices 
for  the  imposition  of  civil  or  criminal 
sanctions. 

f  901 .79    Substantial  default 

(a)  Events  or  conditions  that 
constitute  substantial  default.  The 
following  events  or  conditions  shall 
constitute  substantial  default. 

(1)  HUD  may  determine  that  events 
have  occurred  or  that  conditions  exist 
that  constitute  a  substantial  default  if  a 
PHA  is  determined  to  be  in  violation  of 
Federal  statutes,  including  but  not 
limited  to,  the  1937  Act,  or  in  violation 
of  regulations  implementing  such 
statutory  requirements,  whether  or  not 
such  violations  would  constitute  a 
substantial  breach  or  default  imder 
provisions  of  the  relevant  ACC. 

(2)  HUD  may  determine  that  a  PHA's 
failure  to  satisfy  the  terms  of  a 
Memorandum  of  Agreement  entered 
into  in  accordance  with  §901.75  ,  or  to 
make  reasonable  progress  to  execute  or 
meet  requirements  included  in  a 
Memorandum  of  Agreement,  are  events 
or  conditions  that  constitute  a 
substantial  default. 

(3)  HUD  shall  determine  that  a  PHA 
that  has  been  designated  as  troubled  and 
does  not  show  substantial  improvement, 


as  defined  in  §  901.75(h),  in  its  PHAS 
score  in  one  year  following  issuance  of 
the  failed  score  is  in  substantial  default; 

(4)  HUD  may  declare  a  substantial 
breach  or  default  xmder  the  ACC.  in 
accordance  with  its  terms  and 
conditions. 

(5)  HUD  may  determine  that  the 
events  or  conditions  constituting  a 
substantial  default  are  limited  to  a 
portion  of  a  PHA's  public  housing 
operations,  designated  either  by 
program,  by  operational  area,  or  by 
development(s). 

(b)  Notification  of  substantial  default 
and  response.  If  information  from  an 
annual  assessment  or  audit,  or  any  other 
credible  source  indicates  that  there  may 
exist  events  or  conditions  constituting  a 
substantial  breach  or  default,  HUD  shall 
advise  a  PHA  of  such  information.  HUD 
is  authorized  to  protect  the 
confidentiality  of  the  source(s)  of  such 
information  in  appropriate  cases.  Before 
taking  further  action,  except  in  cases  of 
apparent  fraud  or  criminality,  and/ or  in 
cases  where  emergency  conditions  exist 
posing  an  imminent  threat  to  the  life, 
health,  or  safety  of  residents.  HUD  shall 
afford  the  PHA  a  timely  opportunity  to 
initiate  corrective  action,  including  the 
remedies  and  procedures  available  to 
PHAs  designated  as  "troubled  PHAs," 
or  to  demonstrate  that  the  information  is 
incorrect. 

(1)  Form  of  notification.  Upon  a 
determination  or  finding  that  events 
have  occurred  or  that  conditions  exist 
that  constitute  a  substantial  default,  the 
Assistant  Secretary  shall  provide 
written  notification  of  such 
determination  or  finding  to  the  affected 
PHA.  Written  notification  shall  be 
transmitted  to  the  Executive  Director, 
the  Chairperson  of  the  Board,  and  the 
appointing  authority(ies)  of  the  Board, 
and  shall  include,  but  are  not  limited  to: 

(i)  Identification  of  the  specific 
covenants,  conditions,  and/or 
agreements  under  which  the  PHA  is 
determined  to  be  in  noncompliance; 

(ii)  Identification  of  the  specific 
events,  occurrences,  or  conditions  that 
constitute  the  determined 
noncompliance; 

(iii)  Qtation  of  the  communications 
and  opportunities  to  effect  remedies 
afforded  pursuant  to  ptiragraph  (a)  of 
this  section; 

(iv)  Notification  to  the  PHA  of  a 
specific  time  period,  to  be  not  less  than 
10  calendar  days,  except  in  cases  of 
apparent  fraud  or  other  criminal 
behavior,  and/or  under  emergency 
conditions  as  described  in  paragraph  (a) 
of  this  section,  nor  more  than  30 
calendar  days,  during  which  the  PHA 
shall  be  required  to  demonstrate  that  the 
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determination  or  finding  is  not 
substantively  accurate;  and 

(v)  Notification  to  the  PHA  that, 
absent  a  satisfactory  response  in 
accordance  with  paragraph  (b)  of  this 
section.  HUD  will  refer  the  PHA  to  the 
Enforcement  Center,  using  any  or  all  of 
the  interventions  specified  in  §901.83, 
and  determined  to  be  appropriate  to 
remedy  the  noncompliance,  citing 
§  901.83.  and  any  additional  authority 
for  such  action. 

(2)  Receipt  of  notification.  Upon 
receipt  of  the  notification  described  in 
paragraph  (b)(1)  of  this  section,  the  PHA 
must  demonstrate,  within  the  time 
period  permitted  in  the  notification, 
factual  error  in  HUD's  description  of 
events,  occurrences,  or  conditions,  or 
show  that  the  events,  occurrences,  or 
conditions  do  not  constitute 
noncompliance  with  the  statute, 
regulation,  or  covenants  or  conditions  to 
which  the  PHA  is  cited  in  the 
notification. 

(3)  Waiver  of  notification.  A  PHA  may 
waive,  in  writing,  receipt  of  explicit 
notice  from  HUD  as  to  a  finding  of 
substantial  default,  and  voluntarily 
consent  to  a  determination  of 
substantial  default.  The  PHA  must 
concur  on  the  existence  of  substantial 
default  conditions  which  can  be 
remedied  by  technical  assistance,  and 
the  PHA  shall  provide  HUD  with 
written  assurances  that  all  deficiencies 
vdll  be  addressed  by  the  PHA.  HUD  will 
then  immediately  proceed  with 
interventions  as  provided  in  §  901.83. 

(4)  Emergency  situations.  In  any 
situation  determined  to  be  an 
emergency,  or  in  any  case  where  the 
events  or  conditions  precipitating  the 
intervention  are  determined  to  be  the 
result  of  criminal  or  fraudulent  activity, 
the  Secretary  or  the  Secretary's  designee 
is  authorized  to  intercede  to  protect  the 
residents'  and  HUD's  interests  by 
causing  the  proposed  interventions  to  be 
implemented  without  further  appeals  or 
delays. 

§901.83    Interventions. 

(a)  Interventions  under  this  part 
(including  an  assumption  of  operating 
responsibilities)  may  be  limited  to  one 
or  more  of  a  PHA's  specific  operational 
areas  (e.g.,  maintenance,  modernization, 
occupancy,  or  financial  management)  or 
to  a  single  development  or  a  group  of 
developments.  Under  this  limited 
intervention  procedure,  HUD  could 
select,  or  participate  in  the  selection  of, 
an  AME  to  assume  management 
responsibility  for  a  specific 
development,  a  group  of  developments 
in  a  geographical  area,  or  a  specific 
operational  area,  while  permitting  the 
PHA  to  retain  responsibility  for  all 


programs,  operational  areas,  and 
developments  not  so  designated. 

(b)  Upon  determining  that  a 
substantial  default  exists  under  this 
part,  HUD  may  initiate  any 
interventions  deemed  necessary  to 
maintain  decent,  safe,  and  sanitary 
dwellings  for  residents.  Such 
intervention  may  include: 

(1)  Providing  technical  assistance  for 
existing  PHA  management  staff; 

(2)  Selecting  or  participating  in  the 
selection  of  an  AME  to  provide 
technical  assistance  or  other  services  up 
to  and  including  contract  management 
of  all  or  any  part  of  the  pubfic  housing 
developments  administered  by  a  PHA; 

(3)  Assuming  possession  and 
operational  responsibility  for  all  or  any 
part  of  the  public  housing  administered 
by  a  PHA; 

(4)  Entering  into  agreements, 
arrangements,  and/or  contracts  for  or  on 
behalf  of  a  PHA,  or  acting  as  the  PHA, 
and  expending  or  authorizing  the 
expenditure  of  PHA  funds,  irrespective 
of  the  source  of  such  funds,  to  remedy 
the  events  or  conditions  constituting  the 
substantial  default; 

(5)  The  provision  of  intervention  and 
assistance  necessary  to  remedy 
emergency  conditions; 

(6)  After  the  solicitation  of 
competitive  proposals,  select  an 
administrative  receiver  to  manage  and 
operate  all  or  part  of  the  PHA's  bousing; 
and 

(7)  Petition  for  the  appointment  of  a 
receiver  to  any  District  Court  of  the 
United  States  or  any  court  of  the  State 
in  which  real  property  of  the  PHA  is 
located. 

(c)  The  receiver  is  to  conduct  the 
affairs  of  the  PHA  in  a  manner 
consistent  with  statutory,  regulatory, 
and  contractual  obligations  of  the  PHA 
and  in  accordance  with  such  additional 
terms  and  conditions  that  the  court  may 
provide. 

(d)  The  appointment  of  a  receiver 
pursuant  to  this  section  may  be 
terminated  upon  the  petition  to  the 
court  by  the  PHA.  the  receiver,  or  HUD, 
and  upon  a  finding  by  the  court  that  the 
circumstances  or  conditions  that 
constituted  substantial  default  by  the 
PHA  no  Iqnger  exist  and  that  the 
operations  of  the  PHA  will  be 
conducted  in  accordance  with 
applicable  statutes  and  regulations,  and 
contractual  covenants  and  conditions  to 
which  the  PHA  and  its  public  housing 
programs  are  subject. 

(e)  HUD  may  take  the  actions 
described  in  this  part  sequentially  or 
simultaneously  in  any  combination. 


§  901 .85    Resident  petitions  for  remedial 
action. 

The  total  number  of  residents  that 
petition  HUD  to  take  remedial  action 
pursuant  to  sections  6(j)(3)(A)(i)  through 
(iv)  of  the  1937  Act  must  equal  at  least 
20  percent  of  the  residents,  or  the 
petition  must  be  from  an  organization  or 
organizations  of  residents  whose 
membership  must  equal  at  least  20 
percent  of  the  PHA's  residents. 

Appendix  A  to  Part  901 — Areas  and 
Items  To  Be  Inspected 

AREA:  Site 

Items 

Fencing  and  Retaining  Walls 

Grounds 

Lighting 

Mail  Boxes/Project  Signs 

Market  Appeal 

Parking  Lots/Driveways 

Play  Areas  and  Equipment 

Refuse  Disposal 

Roads 

Storm  Drainage 

Walkways 

AREA:  Building  Exterior    ■ 

Items 

Doors 

Fire  Escapes 

Foundations 

Lighting 

Roofs 

Walls 

Windows 

AREA:  Building  Systems 

Items 

Domestic  Water 
Electrical  System 
Elevators 
Emergency  Power 
Fire  Protection 
HVAC 
Sanitary  System 

AREA:  Dwelling  Unit 

Items 

Bathroom 

Call-for-Aid 

Ceiling 

Doors 

Electrical  System 

Floors 

Hot  Water  Heater 

HVAC  System 

Kitchen 

Lighting 

Outlets/Switcfces 

Patio/Porch/Balcony 

Smoke  Detector 

Stairs 

Walls 

Windows 

AREA:  Common  Areas 

Items 

Basement/Garage/Carport 
Close  ts/Uti  li  ty/Mechanica  1 
Community  Room 
Day  Care 
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Halls/Corridors/Stairs 

Kitchen 

Laundry  Room 

Lobby 

Office 

Other  Community  Sjjaces 

Patio/Porch/Balcony 

Pools  and  Related  Structures 

Restroom 

Storage 

Trash  Collection  Areas 

AREA:  Health  and  Safety 
Items 

Air  Quality 

Electrical  Hazards 

Elevator 

Emergency/Fire  Exits 

Fire  Escapes 

Flammable  Materials 

Garbage  and  Debris 

Ground  Fault  Interrupters 

Handrails 

Hazards 

Hot  Water  Heater 

Infestation 

Lead  Paint 

Pools  and  Related  Structures 

Smoke  Detectors 

Dated:  June  5,  1998. 
Deborah  Vincent. 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Donald  J.  UVoy. 

Director,  Real  Estate  Assessment  Center. 
[FR  Doc.  98-17302  Filed  6-29-98;  8:45  ami 
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PRESIDIO  TRUST 

36  CFR  Parts  1001.  1002, 1004  and 
1005 

RIN  3212-AAOO 

Interim  Management  of  the  Presidio 

agency:  The  Presidio  Trust. 

action:  Final  interim  rule;  request  for 

comment. 

SUI^imary:  The  Presidio  Trust  (Trust) 
was  created  by  Congress  in  1996  to 
manage  most  of  the  former  U.S.  Army 
base  known  as  the  Presidio,  in  San 
Francisco,  California.  The  Presidio  is 
ourently  under  the  administrative 
jurisdiction  of  the  National  Park  Service 
•(NFS).  Department  of  the  Interior  (DOl). 
Pursuant  to  law,  administrative 
jurisdiction  of  approximately  80  percent 
of  this  property  will  be  transferred  to 
the  Trust  on  July  1.  1998.  This 
rulemaking  adopts  the  basic 
requirements  for  management  of  this 
property  as  a  final  interim  rule.  Public 
comment  is  invited  on  this  interim  rule. 
In  addition,  the  Trust  intends  to  publish 
a  notice  of  proposed  rulemaking 
containing  more  extensive  and  revised 
regulations  for  management  of  the  area 
it  will  administer.  Comments  on  this 
interim  rule,  as  well  as  on  the  proposed 
rule,  will  be  considered  by  the  Trust  in 
promulgating  its  final  rule. 
DATES:  This  interim  rule  is  effective  as 
of  June  30,  1998.  Comments  on  this 
rulemaking  must  be  received  by  August 
31, 1998. 

ADDRESSES:  Written  comments  on  this 
rule  must  be  sent  to  James  E.  Meadows, 
Executive  Director,  The  Presidio  Trust, 
P.O.  Box  29052,  San  Francisco,  CA 
94129-0052. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
James  E.  Meadows.  Executive  Director, 
The  Presidio  Trust.  10  Funston  Avenue. 
P.O.  Box  29052.  San  Francisco.  CA 
94129-0052.  Telephone:  415-561-5300. 
SUPPLEMENTARY  INFORMATION: 

Background 

/.  Introduction 

The  Presidio  Trust  is  a  wholly-owned 
government  corporation  created 
pursuant  to  Title  I  of  the  Omnibus  Parks 
and  Public  Lands  Management  Act  of 
1996, 16  U.S.C.  Sec.  460bb  note.  Public 
Law  104-333, 110  Stat.  4097  (the  Trust 
Act).  Pursuant  to  sec.  103(b)  of  the  Trust 
Act,  the  Secretary  of  the  U.S. 
Department  of  the  Interior  is  to  transfer 
administrative  jurisdiction  to  the  Trust 
of  all  of  Area  B  of  the  former  Presidio 
Army  Base,  as  shown  on  the  map 
referenced  in  the  statute,  within  one 


year  of  the  first  meeting  of  the  Trust's 
Board  of  Directors  (Board),  which  was 
held  on  July  9,  1997.  In  order  to 
facilitate  planning,  budgeting  and  other 
administrative  functions,  the  Trust  has 
requested,  and  the  Secretary  of  the 
Interior  has  agreed,  that  such  property 
will  be  transferred  to  the  Trust's 
administrative  jurisdiction  on  July  1, 
1998.  Notice  of  such  transfer  was 
published  in  the  Federal  Register  on 
June  12.  1998  (63  FR  32236). 

Section  104(j)  of  the  Trust  Act 
authorizes  the  Trust,  "in  consultation 
with  the  Secretary  [of  the  U.S. 
Department  of  the  Interior),  to  adopt  and 
to  enforce  those  rules  and  regulations 
that  are  applicable  to  the  Golden  Gate 
National  Recreation  Area  and  that  may 
be  necessary  and  appropriate  to  carry 
out  its  duties  and  responsibilities" 
under  the  Trust  Act.  The  regulations 
contained  in  this  document  cover  such 
matters  for  the  Presidio  as  resource 
protection,  public  use  and  recreation; 
vehicles  and  traffic  safety;  and 
commercial  and  private  operations. 
Prior  to  promulgating  these  final 
interim  regulations,  the  Trust  consulted 
with  the  Secretary  of  the  Interior,  who 
serves  on  the  Trust's  Board  of  Directors 
pursuant  to  sec.  103(c)(1)(A)  of  the  Trust 
Act,  as  well  as  with  officials  of  the 
Department  of  the  Interior,  the  National 
Park  Service  and  the  U.S.  Park  Police 
designated  by  the  Secretary  of  the 
Interior  to  facilitate  such  consultation. 
The  Trust  anticipates  that  such 
consultation  will  continue  during  the 
comment  period  on  these  final  interim 
regulations  and  the  comment  period  on 
the  more  extensive  and  revised 
regulations  which  the  Trust  intends  to 
propose  in  the  futxire. 

Tne  regulations  contained  in  this 
dociunent  are  being  promulgated  as 
final  interim  regulations  without  a 
notice  and  comment  p>eriod  pursuant  to 
5  U.S.C.  553(a)(2)  (Administrative 
Procedure  Act  exemption  for  matters 
relating  to  public  property);  5  U.S.C. 
553(d)(3)  (Administrative  Procedure  Act 
exemption  upon  finding  of  good  cause); 
and  sec.  104(j)  of  the  Trust  Act 
(providing  that  the  "Trust  shall  give 
notice  of  the  adoption  of  such  rules  and 
regulations  by  publication  in  the 
Federal  Register").  The  Trust  is 
promulgating  the  regulations  contained 
in  this  docimient  as  final  interim 
regulations  in  order  to  provide 
immediately  for  public  safety,  good 
order  and  efficient  management  of  the 
property  to  be  transferred  to  the  Trust's 
jurisdiction.  In  light  of  these  immediate 
needs,  the  deadline  imposed  by  statute 
for  transfer  of  administrative 
jurisdiction  of  the  property,  the 
impracticability  of  providing  for  pxiblic 


comment  on  these  regulations  before 
they  must  be  in  effect,  and  the  cited 
authorities,  the  Trust  has  found  good 
cause  under  5  U.S.C.  553(d)(3)  for 
promulgating  these  final  interim 
regulations  without  a  notice  and 
comment  period. 

The  Trust  is  simultaneously  providing 
for  a  public  comment  period  of  60  days 
on  these  regulations.  In  addition,  the 
Trust  intends  to  publish  a  notice  of 
proposed  rulemaking  containing  more 
extensive  and  revised  regulations  for 
management  of  the  property  it  will 
administer.  Comments  on  this  final 
interim  rule,  as  well  as  on  the  proposed 
rule,  will  be  considered  by  the  Trust  in 
promulgating  its  final  rule.  That 
promulgation  will  include  a  discussion 
of  any  comments  received  and  any 
amendments  made  to  these  final  interim 
regulations  and  the  proposed 
regulations  as  a  result  of  the  comments. 
All  comments  received,  including 
names  and  addresses,  when  provided, 
will  be  placed  in  the  public  record  and 
made  available  for  public  inspection 
and  copying. 

//.  General  Principles  of  this  Rulemaking 

These  final  interim  regulations  are 
designed  to  deviate  as  little  as  necessary 
from  the  current  regulations  for  the 
Presidio,  which  have  served  the  public 
well  during  the  approximately  four-year 
period  in  which  \he  NPS  has  had 
administrative  jurisdiction  of  the  entire 
Presidio.  These  final  interim  regulations 
are  intended  to  serve  the  needs  of  the 
public  during  this  period  of  transition 
from  the  NPS  to  the  Trust  for 
approximately  80  percent  of  the 
Presidio. 

The  primary  regulations  that  have 
governed  conduct  in  the  Presidio  for  the 
past  four  years  are  found  at  36  CFR  parts 
1,  2,  4,  5.  and  36  CFR  7,97.  These  are 
NPS  regulations  applicable  generally  to 
units  of  the  National  Park  system  (36 
CFR  parts  1.  2,  4  and  5)  and  written 
specifically  for  the  Golden  Gate 
National  Recreation  Area  (36  CFR  7.97). 
The  Presidio  is  located  within  the 
boundaries  of  the  Golden  Gate  National 
Recreation  Area  (GGNRA).  Although  the 
Trust  intends  to  promulgate  additional 
regulations  concerning  other  topics,  as 
well  as  more  extensively  revised 
regulations  on  these  topics,  the  Trust  is 
promulgating  the  regulations  in  this 
document  in  their  present  form  because 
the  conduct  covered  by  the  existing  NPS 
regulations  is  of  central  concern  to  the 
Trust  as  it  assumes  administrative 
jurisdiction  of  Area  B  of  the  Presidio. 

The  Trust  prepared  the  regulations  in 
this  document  using  these  existing  NPS 
regulations  as  a  template.  As  these 
regulations  were  reviewed  and 
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modified,  the  Trust  deviated  from  these 
templates  only  so  far  as  necessary  to 
clarify  issues,  correct  minor  errors,  and 
conform  to  current  style  standards  for 
the  Code  of  Federal  Regulations.  It  is 
likely  that  the  Trust  will  find  it 
desirable  in  the  future  to  deviate  more 
significantly  from  the  regulatory 
approach  of  the  NPS  or  the  DOI, 
particularly  to  promote  clarity  and 
remove  provisions  that  are  unnecessary 
for  management  of  the  area  to  be 
administered  by  the  Trust.  Nevertheless, 
for  purposes  of  the  immediate 


management  of  this  area,  the  Trust  is 
maintaining,  to  the  extent  possible,  the 
regulatory  status  quo  in  both  substance 
and  structure.  The  section-by-section 
analysis  provided  below  explains  in 
greater  detail  the  minor  changes  that 
have  been  made  to  the  NPS  regulations 
and  the  reasons  for  those  changes. 

Pursuant  to  sec.  104(i)  of  the  Trust 
Act,  day-to-day  law  enforcement 
activities  and  services  in  the  area  to  be 
administered  by  the  Trust  will  be 
conducted  primarily  by  the  U.S.  Park 
Police,  the  federal  agency  that  provides 
professional  law  enforcement  services 


for  units  of  the  National  Park  system. 
Other  authorized  law  enforcement 
agencies  will  also  continue  to  conduct 
law  enforcement  activities  and  services 
in  the  area  administered  by  the  Trust. 

III.  Revisions  Applicable  to  Multiple 
Sections 

Certain  changes  have  been  required 
throughout  the  NPS  regulations  in  order 
to  apply  them  to  the  activities  of  the 
Trust  and  its  management  of  the 
property  to  be  transferred  to  it.  The 
general  changes  in  terminology  are 
explained  in  the  following  chart: 


Relerences  in  the  NPS  regulations  to  the  following  terms 


Have  been  changed  in  these  regulatxxis  to  the  following  terms 


National  Park  Service  or  U.S.  Department  of  the  Interior 

Park,  unit  of  the  National  Park  System,  or  park  area  

Supennterxlent 


Director   „. „..,..^ _ „„. _. 

Office  of  the  superintendefit  ^ „ 

The  purposes  for  which  a  park  unit  is  managed  or  was  established  (or 
similar  language). 

General  management  pians  or  resource  management  plans 

Park  road  _ 

park  users 


Presidio  Trust. 

Area  administered  by  the  Presidio  Trust,  or  tlw  boundaries  thereof. 

Board,  in  the  context  of  a  deoston  of  general  applicat>ility;  or  Executive 

Director,  m  the  context  of  an  administrative  or  executive  decision. 
Board. 

Office  of  the  Presidio  Trust. 
The  purposes  of  the  Presidio  Trust  Act. 

Policies  of  the  PresKJk)  Trust 
Presidio  Trust  road, 
visitors  or  tenants. 


The  Trust  has  also  retained  in  these 
regulations  an  efficient  and  effective 
administrative  vehicle  used  by  the  NPS 
in  managing  its  many  diverse  units.  For 
most  of  these  units,  including  the 
GGNRA,  the  NPS  has  developed  a  set  of 
policies,  procedures,  closures  and 
designations  known  as  the  GGNRA 
Superintendent's  Compendium.  The 
current  GGNRA  Superintendent's 
Compendium  is  available  for  public 
inspection  at  the  address  identified 
above.  Prior  to  the  transfer  of 
administrative  jurisdiction  to  the  Trust, 
the  Trust  will  have  adopted  a  similar 
Compendium  of  detailed  rules, 
including  supporting  determinations,  in 
order  to  allow  the  Trust  to  manage 
flexibly  the  diverse  demands  on  the 
Presidio  while  protecting  its  natural  and 
cultural  resources,  fulfilling  the 
purposes  of  the  Trust  Act,  and 
responding  to  changing  conditions. 
Section  1001.7  of  these  final  interim 
regulations  sets  out  the  procedure  for 
the  Trust  to  follow  in  maintaining  the 
Compendium  and  making  it  available  to 
the  public. 

These  final  interim  regulations 
reorganize  a  limited  number  of  the 
provisions  in  the  NPS  regulations  in 
order  to  place  regulations  on  the  same 
general  topic  near  each  other.  This  was 
necessary  in  two  instances.  First,  the 
NPS  has  adopted  special  regulations 
pertaining  to  the  GGNRA  at  36  CFR 
7.97.  Section  7.97(a)  does  not  apply  to 
the  property  to  be  transferred  to  the 
Trust  and  so  has  not  been  included  in 


these  regulations.  Section  7.97(b) 
concerns  powerless  flight  and  has  been 
included  in  Part  1002  of  these 
regulations  with  the  section  covering 
aircraft  as  a  new  §  1002.17(g).  Section 
7.97(c)  concerns  use  of  bicycles  and  has 
been  included  in  Part  1004  of  these 
regulations  as  §  1004.30(b).  in  place  of 
the  NPS  regulation  at  36  CFR  4.30(b), 
which  authorized  the  promulgation  of 
this  special  regulation  on  bicycles. 
Other  references  in  the  NPS  regulations 
to  "special  regulations"  have  been 
deleted  as  a  result  of  the  incorporation 
of  the  applicable  provisions  of  36  CFR 
7.97  into  these  final  interim  regulations. 

The  second  instance  where 
reorganization  was  necessary  involves 
regulations  concerning  boating  and 
water  use  activities.  NPS  regulations  at 
36  CFR  part  3  cover  these  activities,  but 
they  are  currently  prohibited  by  the 
GGNRA  Superintendent's  Compendium 
in  the  area  to  be  transferred  to  the  Trust. 
As  a  result,  these  final  interim 
regulations  merely  incorporate  this 
prohibition  into  Part  1002  as  a  new 
§  1002.63  in  order  to  avoid 
repromulgating  all  of  36  CFR  Part  3  only 
to  make  it  inapplicable  in  the  Trust's 
Compendium. 

In  several  provisions  of  the  NPS 
regulations,  the  terms  chapter,  part  and 
section  are  used  inconsistently.  For  the 
sake  of  clarity,  these  references  have 
been  corrected  in  these  final  interim 
regulations.  Similarly,  cross-references 
to  various  provisions  have  been  revised 
as  appropriate.  The  numbering  system 


used  in  the  NPS  regulations  has  also 
been  retained  insofar  as  possible,  wdth 
the  addition  of  "1000"  to  each  section 
number  from  the  regulations  in  Chapter 
I  (National  Park  Service,  IDepartment  of 
the  Interior)  that  is  being  carried  over, 
with  only  minor  modifications,  to  this 
Chapter  X  (Presidio  Trust).  Although 
this  approach  leaves  gaps  in  the 
numbering  of  these  final  interim 
regulations,  it  is  intended  to  reduce 
opportunities  for  confusion  during  the 
transition  process. 

Section-by-Section  Analysis 

The  following  analysis  reviews  only 
those  sections  of  the  final  interim 
regulations  that  are  not  discussed  in 
more  general  terms  above.  Because  these 
final  interim  regulations  are  modeled  on 
existing  regulations  of  the  NPS,  this 
analysis  focuses  on  differences  between 
these  regulations  and  the  existing  NPS 
regulations. 

Part  1001     General  Provisions 

Section  1001.2    Applicability  and 
Scope 

Sections  1.2(a)(2)  through  (a)(5)  of  the 
NPS  regulations  were  deleted  because 
the  Trust  will  not  be  administering  any 
lands  covered  by  these  provisions  (e.g.. 
pursuant  to  a  written  instrument  or  in 
which  the  United  States  holds  an 
interest  in  less  than  fee).  Section  1.2(b) 
of  the  NPS  regulations  was  deleted 
because,  as  discussed  above,  all  of  the 
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lands  and  waters  to  be  transferred  to  the 
administrative  jurisdiction  of  the  Trust 
are  federally  owned. 

Enforcement  and 


Section  1001.3 
Penalties 

Sections  1.3(b)  through  (d)  of  the  MPS 
regulations  were  deleted  because  they 
do  not  apply  to  the  area  to  be  transferred 
to  the  administrative  jurisdiction  of  the 
Trust. 

Section  1001.4    Definitions 

This  section  was  revised  to 
incorporate  definitions  that  are 
generally  applicable  to  the  regulations 
published  today  and  to  delete  those 
definitions  that  were  no  longer  needed 
as  a  result  of  other  differences  between 
the  NPS  regulations  and  these  final 
interim  regulations. 

The  terms  "Board"  and  "Executive 
Director"  were  added,  along  with  a 
provision  including  their  designees  in 
the  definition.  This  is  intended  to 
provide  senior  officials  of  the  Trust  with 
the  flexibility  to  delegate 
responsibilities  and  authority  as 
appropriate  to  carry  out  the  purposes  of 
the  Trust  Act.  The  terms  "Director," 
"Regional  Director."  "Secretary,"  and 
"Superintendent"  were  removed  since 
the  NPS  and  DOI  will  no  longer  have 
jurisdiction  over  the  area  covered  by 
these  final  interim  regxilations  following 
the  transfer. 

The  term  "printed  matter"  is  defined 
in  this  section  generally  to  exclude 
items  of  merchandise.  This  corresponds 
to  the  definition  of  the  term  used  by  the 
NPS  in  its  Special  Directive  95-11 
interpreting  its  regulation  at  36  CFR 
2.52  concerning  sale  or  distribution  of 
printed  matter,  which  is  currently 
applicable  to  the  area  to  be  transferred 
to  the  Trust.  The  Trust  believes  it  is 
appropriate  to  incorporate  this 
definition  directly  into  these  final 
interim  regulations  for  the  sake  of 
clarity  and  public  notice. 

Section  1.4(b)  of  the  NPS  regulations 
was  not  incorporated  into  these  final 
interim  regulations  because,  as 
discussed  below,  boating  and  water 
activities  are  prohibited  in  the  area  to  be 
administered  by  the  Trust. 

Section  1001.10    Symbolic  Signs 

Rather  than  reprint  the  symbolic  signs 
in  36  CFR  1.10.  these  have  simply  been 
cross-referenced  in  this  section  of  the 
final  interim  regulations. 

Part  1002    Resource  Protection.  Public 

Use  and  Recreation 

Section  1002.2    Wildlife  Protection 

Because  hunting  and  trapping  are  not 
permitted  under  current  law  in  the  area 
to  be  administered  by  the  Trust, 


§  §  2.2(b),  (c)  and  (f)  of  the  NPS 
regulations  are  unnecessary  and  have 
been  replaced  by  a  provision  in  these 
final  interim  regulations  stating  that 
hunting  and  trapping  are  prohibited. 

Section  1002.3    Fishing 

Under  the  GGNRA  Superintendent's 
Compendium,  fishing  is  ourently 
prohibited  in  the  area  to  be 
administered  by  the  Trust.  As  a  result, 
these  final  interim  regulations  merely 
incorporate  this  prohibition  into 
§  1002.3  in  order  to  avoid 
repromulgating  all  of  38  CFR  2.3  only  to 
make  it  inapplicable  in  the  Trust's 
Compendium. 

Section  1002.4    Weapons.  Traps  and 

Nets 

Section  2.4(a)(2)(ii)  of  the  NPS 
regulations  has  been  deleted  since  it 
refers  to  areas  designated  by  special 
regulations  and  no  such  special 
regulations  have  been  issued  for  the 
GGNRA  on  this  subject.  Section  2.4(d) 
of  the  NPS  regulations  has  been  deleted 
because  it  is  not  necessary  for  the 
Executive  Director  to  have  the  authority 
to  issue  weapons  permits  in  the  area  to 
be  administered  by  the  Trust. 

Section  1002.5    Research  Specimens 

Sections  2.5(d)  and  (f)  of  the  NPS 
regulations  have  been  deleted  because 
they  are  inapplicable  to  the  area  to  be 
administered  by  the  Trust.  Because  the 
enabling  statute  for  the  GGNRA  does  not 
expressly  prohibit  the  killing  of  wildlife, 
§  2.5(e)  of  the  NPS  regulations  is  the 
currently  applicable  provision  and  has 
been  incorporated  into  these  final 
interim  regulations. 


Section  1 002. 1 0    Camping  and  Food 
Storage 

The  reference  to  lawfully  taken 
wildlife  in  §  2.10(b)(6)  of  the  NPS 
regulations  has  been  deleted  because 
himting  and  trapping  are  prohibited  in 
the  area  to  be  transferred  to  the  Trust. 

Section  1002.15    Pets 

Section  2.15(b)  of  the  NPS  regulations 
has  been  deleted  from  these  final 
interim  regulations  because  hunting  is 
not  allowed  in  the  area  to  be 
administered  by  the  Trust. 

Section  1 002. 1 7    Aircraft  and  Air 
Delivery 

Sections  2.17(a)(1)  and  (2)  of  the  NPS 
regulations  have  been  deleted  from 
these  regulations  because  there  are  no 
special  regulations  under  which 
locations  for  operating  or  using  aircraft 
have  been  designated  in  the  area  to  be 
administered  by  the  Trust. 


Section  1002.18    Snowmobiles 

Under  §  2 . 1 8(c)  of  the  NPS 
regulations,  snowmobiles  are  allowed 
only  on  routes  and  water  siuiaces 
designated  for  such  use  in  special 
regulations.  Because  no  such  special 
regulations  have  been  issued  for  the 
GGNRA  on  this  subject,  the  remaining 
provisions  of  36  CFR  2.18  governing  the 
use  of  snowmobiles  have  no 
applicability.  As  a  result,  these  final 
interim  regulations  merely  state  this 
prohibition  in  §  1002.18  in  order  to 
avoid  repromulgating  all  of  36  CFR  2.18. 

Section  1 002. 1 9    Winter  Activities 

As  a  result  of  the  prohibition  on 
snowmobiles,  the  second  sentence  of  36 
CFR  2.19(b)  has  not  been  incorporated 
into  these  final  interim  regulations, 
since  it  relates  only  to  activities  using 
snowmobiles. 

Section  1002.23    Recreation  Fees 

The  National  Park  Service  has 
established  a  variety  of  recreation  fees 
for  the  GGNRA  in  accordance  with  36 
CFR  Part  71.  This  section  has  been 
modified  to  provide  that  the  Trust  will 
charge  the  same  fees  for  activities  in  the 
area  imder  its  administrative 
jurisdiction. 

Section  1 002. 50    Special  Even  ts 

In  §  1002.50(a)(3).  the  reference  to 
unreasonable  interference  with 
activities  of  the  National  Park  Service 
has  been  retained,  supplemented  by  a 
reference  to  activities  of  the  Trust. 
Pursuant  to  sec.  102(c)  of  the  Presidio 
Trust  Act,  after  the  transfer  of 
administrative  jurisdiction  to  the  Trust, 
the  National  Park  Service  will  continue 
to  be  responsible  for  providing  public 
interpretive  services,  visitor  orientation 
and  educational  programs  on  all  lands 
within  the  Presidio. 

Section  1002.51     Public  Assemblies, 
Meetings 

Section  2.51(e)(3)  has  been  revised  as 
discussed  above  in  connection  with 
§  1002.50(a)(3). 

Section  1002.52 
Printed  Matter 

Section  2.52(e)(3)  has  been  revised  as 
discussed  above  in  connection  with 
§§  1002.50(a)(3)  and  1002.51(e)(3). 

Part  1004    Vehicles  and  Traffic  Safety 

Section  1 004. 1 0    Travel  on  Presidio 
Trust  Roads  and  Designated  Routes 

Under  §4.10(b)  of  the  NPS 
regulations,  off-road  motor  vehicle  use 
is  allowed  only  on  routes  designated  for 
such  use  in  special  regulations.  Because 
no  such  special  regulations  have  been 
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issued  for  the  GGNRA  on  this  subject, 
the  remaining  provisions  of  36  CFR  4.10 
governing  off-road  motor  vehicle  use 
have  no  applicability  in  the  area  to  be 
administered  by  the  Trust.  As  a  result, 
these  final  interim  regulations  do  not 
incorporate  the  last  clause  of  §  4.10(a], 
§  4.10(b)  or  §  4.10(c)(3). 

Part  1005    Commercial  and  Private 
Operations 

Section  1005.2 — Alcoholic  Beverages;. 
Sale  of  Intoxicants 

The  NPS  regulations  at  36  CFR  5.2(b) 
do  not  apply  to  the  GGNRA  by  their 
terms.  As  a  result,  they  have  not  been 
incorporated  into  these  final  interim 
regulations. 

Section  1005.3    Business  Operations 

The  reference  in  the  NPS  regulations 
to  specific  authorization  under  special 
regulations  has  not  been  incorporated 
into  these  final  interim  regulations 
because  no  special  regulations  on  this 
subject  have  been  adopted  for  the 
GGNRA. 

Section  1005.4    Commercial  Passenger- 
Carrying  Motor  Vehicles 

By  its  owrn  terms,  36  CFR  5.4(a)  does 
not  apply  to  the  area  to  be  administered 
by  the  Trust.  Accordingly,  this 
subsection  has  not  been  incorporated 
into  these  final  interim  regulations. 

Section  1005.5    Commercial 
Photography 

This  section  is  adapted  from  both  36 
CFR  5.5  and  43  CFR  5.1.  The 
requirements  of  43  CFR  5.1  have  been 
incorporated  directly  into  §  1005.5(a)  of 
these  final  interim  regulations,  rather 
than  by  cross-reference,  in  order  to 
improve  clarity  and  allow  for  clarifying 
revisions  to  terminology  used  in  43  CFR 
5.1. 

Section  1005.10    [Reserved] 

Section  5.10  of  the  NPS  regulations 
(concerning  eating,  drinking  or  lodging 
establishments)  applies  by  its  terms 
only  to  the  following  National  Parks: 
Glacier,  Lassen  Volcanic,  Mesa  Verde, 
Mount  McKinley,  Mount  Rainier, 
Olympic,  Rocky  Mountain,  Sequoia- 
Kings  Qmyon,  Yellowstone  and 
Yosemite.  It  therefore  does  not  apply  to 
the  GGNRA  or  to  the  area  administered 
by  the  Trust.  Accordingly,  this  section 
has  not  been  incorporated  into  these 
final  interim  regulations. 

Regulatory  Impact 

This  rulemaking  wrill  not  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy  nor  adversely  affect 
productivity,  competition,  jobs,  prices, 
the  environment,  public  health  or 


safety,  or  State  or  local  governments. 
This  rule  will  not  interfere  with  an 
action  taken  or  planned  by  another 
agency  or  raise  new  legal  or  policy 
issues.  In  short,  little  or  no  effect  on  the 
national  economy  will  result  from  this 
final  interim  rule.  Because  this  final 
interim  rule  is  not  "economically 
significant,"  it  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
Furthermore,  this  final  interim  rule  is 
not  a  "major  rule"  under  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  5  U.S.C.  801  et  sea. 

The  Trust  has  determined  ana 
certifies  pursuant  to  the  Regulatory 
FlexibiUty  Act.  5  U.S.C.  601  et  seq..  that 
this  final  interim  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

The  Trust  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  final  interim  rule  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local.  State,  or 
tribal  governments  or  private  entities. 

This  final  interim  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  the  States.  In 
accordance  with  Executive  Order  12612, 
the  Trust  has  determined  that  this  final 
interim  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Impact  * 

The  Presidio  Trust  has  prepared  an 
Environmental  Assessment  (EA)  in 
connection  with  this  rulemaking.  The 
EA  determined  that  this  rulemaking  wrill 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
because  it  is  neither  intended  nor 
expected  to  change  the  physical  status 
quo  of  the  Presidio  in  any  significant 
manner. 

As  a  result,  the  Trust  has  issued  a 
Finding  of  No  Significant  Impact 
(FONSI)  concerning  these  final  interim 
regulations  and  has  therefore  not 
prepared  an  Environmental  Impact 
Statement  concerning  this  action.  The 
EA  and  the  FONSI  were  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  42 
U.S.C.  4321  et  seq.  (NEPA),  and 
regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA,  40  CFR  Parts  1500-1508. 

Both  the  EA  and  the  FONSI  are 
available  for  public  inspection  at  the 


offices  of  the  Presidio  Trust,  10  Funston 
Avenue,  The  Presidio,  San  Francisco, 
CA  94129,  between  the  hours  of  9:00 
a.m.  and  5:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  these  interim 
regulations,  which  are  specified  in 
§  1001.8,  are  coextensive  with  those  of 
the  existing  NPS  regulations,  which 
have  previously  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501  et  seq. 

Other  Applicable  Authorities 

The  Presidio  Trust  has  drafted  and 
reviewed  these  final  interim  regulations 
in  light  of  Executive  Order  12988  and 
has  determined  that  they  meet  the 
applicable  standards  provided  in  sees. 
3(a)  and  (b)  of  that  order. 

List  of  Subjects 

36  CFR  Part  1001 

National  parks.  Penalties,  Public 
lands.  Recreation  and  recreation  areas. 

36  CFR  Part  1002 

National  parks.  Public  lands. 
Recreation  and  recreation  areas,  Signs 
and  symbols. 

36  CFR  Part  1004 

Bicycles,  National  parks.  Public  lands, 
Recreation  and  recreation  areas.  Traffic 
regulations. 

36  CFR  Part  1005 

Alcohol  and  alcohoUc  beverages. 
Business  and  industry,  Civil  rights. 
Equal  employment  opportunity. 
National  parks.  Pets.  Pubfic  lands. 
Recreation  and  recreation  areas. 
Transportation. 

Dated:  June  24.  1998. 
James  E.  Meadows, 
Executive  Director. 

In  consideration  of  the  foregoing,  the 
Presidio  Trust  establishes  new  Chapter 
X  in  Title  36  of  the  Code  of  Federal 
Regulations  consisting  of  Parts  1001. 
1002, 1004  and  1005  as  set  forth  below: 

CHAPTER  X— PRESIDIO  TRUST 

Part 

1001  General  provisions 

1002  Resource  protection,  public  use  and 
recreation 

1004  Vehicles  and  traffic  safety 

1005  Conunercial  and  private  operations 

PART  1001— GENERAL  PROVISIONS 

1001.1  Purpose. 

1001.2  Applicability  and  scope. 

1001.3  Penalties. 
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1001.4  Definitions. 

1001.5  Closures  and  public  use  limits. 

1001.6  Permits. 

1001.7  Public  notice. 

1001.8  Information  collection. 
1001.10    Symbolic  signs. 

Authority:  Pub.  L  104-333, 110  Stat.  4097 
(16  U.S.C  460bb  note). 

§1001.1    Purpose. 

(a)  The  regulations  in  this  chapter 
provide  for  the  proper  use,  management, 
government  and  protection  of  persons, 
property  and  natural  and  cultural 
resources  within  the  area  under  the 
jurisdiction  of  the  Presidio  Trust. 

(b)  The  regulations  in  this  chapter 
will  be  utiUzed  to  fulfill  the  statutory 
purposes  of  the  Presidio  Trust  Act. 

$1001.2    Applicability  and  scope. 

(a)  The  regulations  contained  in  this 
chapter  apply  to  all  persons  entering, 
using,  visiting,  or  otherwise  within  the 
boundaries  of  federally  owned  lands 
and  waters  administered  by  the  Presidio 
Trust. 

(b)  The  regulations  contained  in  Parts 
1002, 1004  and  1005  of  this  chapter 
shall  not  be  construed  to  prohibit 
administrative  activities  conducted  by 
the  Presidio  Trust,  or  its  agents,  in 
accordance  with  approved  policies  of 
the  Presidio  Trust,  or  in  emergency 
operations  involving  threats  to  life, 
property,  or  resources  of  the  area 
administered  by  the  Presidio  Trust. 

(c)  The  regulations  in  this  chapter  are 
intended  to  treat  a  mobility-impaired 
person  using  a  manual  or  motorized 
wheelchair  as  a  pedestrian  and  are  not 
intended  to  restrict  the  activities  of  such 
a  person  beyond  the  degree  that  the 
activities  of  a  pedestrian  are  restricted 
by  the  same  regulations. 

§1001.3    Penalties. 

A  person  convicted  of  violating  a 
provision  of  the  regulations  contained 
in  Parts  1001,  1002,  1004  and  1005  of 
this  chapter,  within  the  area 
administered  by  the  Presidio  Trust, 
shall  be  punished  by  a  fine  as  provided 
by  law,  or  by  imprisonment  not 
exceeding  6  months,  or  both,  and  shall 
be  adjudgied  to  pay  all  costs  of  the 
proceedings. 

§1001.4    Definitions. 

The  following  definitions  shall  apply 
to  this  chapter,  imless  modified  by  the 
definitions  for  a  specific  part  or 
regulation: 

Abandonment  means  the  voluntary 
relinquishment  of  property  with  no 
intent  to  retain  possession. 

Administrative  activities  means  those 
activities  conducted  under  the  authority 
of  the  Presidio  Trust  for  the  purpose  of 
safeguarding  persons  or  property. 


implementing  management  plans  and 
policies  developed  in  accordance  and 
consistent  with  the  regulations  in  this 
chapter,  or  repairing  or  maintaining 
govenunent  facilities. 

Airboat  means  a  vessel  that  is 
supported  by  the  buoyancy  of  its  hull 
and  powered  by  a  propeller  or  fan  above 
the  waterline.  This  definition  should 
not  be  construed  to  mean  a 
"hovercraft."  that  is  supported  by  a  fan- 
generated  air  cushion. 

Aircraft  means  a  device  that  is  used 
or  intended  to  be  used  for  human  flight 
in  the  air,  including  powerless  flight. 

Archeological  resource  means 
material  remains  of  past  human  Ufe  or 
activities  that  are  of  archeological 
interest  and  are  at  least  50  years  of  age. 
This  term  includes,  but  shall  not  be 
limited  to,  objects  made  or  used  by 
humans,  such  as  pottery,  basketry, 
bottles,  weapons,  weapon  projectiles, 
tools,  structures  or  portions  of 
structures,  pit  houses,  rock  paintings, 
rock  carvings,  intaglios,  or  any  portion 
or  piece  of  the  foregoing  items,  and  the 
physical  site,  location  or  context  in 
which  they  are  found,  or  human  skeletal 
materials  or  graves. 

Authorized  emergency  vehicle  means 
a  vehicle  in  official  use  for  emergency 
purposes  by  a  Federal  agency  or  an 
emergency  vehicle  as  defined  by  State 
law. 

Authorized  person  means  an 
employee  or  agent  of  the  Presidio  Trust 
with  delegated  authority  to  enforce  the 
provisions  of  this  chapter. 

Bicycle  means  every  device  propelled 
solely  by  human  power  upon  which  a 
person  or  persons  may  ride  on  land, 
having  one,  two,  or  more  wheels,  except 
a  manual  wheelchair. 

Board  means  the  Board  of  Directors  of 
the  Presidio  Trust  or  its  designee. 

Boundary  means  the  limits  of  lands  or 
waters  adnoinistered  by  the  Presidio 
Trust  as  specified  by  Congress,  or 
denoted  by  presidential  proclamation, 
or  recorded  in  the  records  of  a  state  or 
political  subdivision  in  accordance  with 
applicable  law,  or  published  pursuant  to 
law,  or  otherwise  published  or  posted 
by  the  Presidio  Trust. 

Camping  means  the  erecting  of  a  tent 
or  shelter  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  parking 
of  a  motor  vehicle,  motor  home  or 
trailer,  or  mooring  of  a  vessel  for  the 
apparent  purpose  of  overnight 
occupancy. 
Carry  means  to  wear,  bear,  or  have  on 

or  about  the  person. 
Controlled  substance  means  a  drug  or 

other  substance,  or  immediate 

precursor,  included  in  schedules  I,  II, 

in.  rv.  or  V  of  part  B  of  the  Controlled 


Substance  Act  (21  U.S.C.  812)  or  a  drug 
or  substance  added  to  these  schedules 
pursuant  to  the  terms  of  the  Act. 

Cultural  resource  means  material 
remains  of  past  human  life  or  activities 
that  are  of  significant  cultural  interest 
and  are  less  than  50  years  of  age.  This 
term  includes,  but  shall  not  be  limited 
to,  objects  made  or  used  by  humans, 
such  as  pottery,  basketry,  bottles, 
weapons,  weapon  projectiles,  tools, 
structures  or  portions  of  structures,  or 
any  portion  or  piece  of  the  foregoing 
items,  and  the  physical  site,  location,  or 
context  in  which  they  are  found,  or 
himian  skeletal  materials  or  graves. 

Developed  area  means  roads,  parking 
areas,  picnic  areas,  campgrounds,  or 
other  structures,  facilities  or  lands 
located  within  development  and 
historic  zones  depicted  on  the  land 
management  and  use  map  for  the  area 
administered  by  the  Presidio  Trust. 

Downed  aircraft  means  an  aircraft  that 
cannot  become  airborne  as  a  result  of 
mechanical  failure,  fire,  or  accident. 

Executive  Director  means  the 
Executive  Director  of  the  Presidio  Trust 
or  his  or  her  designee. 

Firearm  means  a  loaded  or  unloaded 
pistol,  rifle,  shotgun  or  other  weapon 
which  is  designed  to,  or  may  be  readily 
converted  to,  expel  a  projectile  by  the 
ignition  of  a  propellant. 

Fish  means  any  member  of  the 
subclasses  Agnatha,  Chondrichthyes.  or 
Osteichthyes.  or  any  moUusk  or 
crustacean  found  in  salt  water. 

Fishing  means  taking  or  attempting  to 
take  fish. 

Hunting  means  taking  or  attempting 
to  take  wildUfe,  except  trapping. 

Legislative  jurisdiction  means  lands 
and  waters  under  the  exclusive  or 
concurrent  jurisdiction  of  the  United 
States. 

Manual  wheelchair  means  a  device 
that  is  propelled  by  human  power, 
designed  for  and  used  by  a  mobility- 
impaired  person. 

Motor  vehicle  means  every  vehicle 
that  is  self-propelled  and  every  vehicle 
that  is  propelled  by  electric  power,  but 
not  operated  on  rails  or  upon  water, 
except  a  snowmobile  and  a  motorized 
wheelchair. 

Motorcycle  means  every  motor  vehicle 
having  a  seat  for  the  use  of  the  rider  and 
designed  to  travel  on  not  more  than 
three  wheels  in  contact  with  the  ground, 
but  excluding  a  tractor. 

Motorized  wheelchair  means  a  self- 
propelled  wheeled  device,  designed 
solely  for  and  used  by  a  mobility- 
imp>aired  person  for  locomotion,  that  is 
both  capable  of  and  suitable  for  use  in 
indoor  pedestrian  areas. 

Net  means  a  seine,  weir,  net  wire,  fish 
trap,  or  other  implement  designed  to 
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entrap  fish,  except  a  hand-held  landing 
net  used  to  retrieve  fish  taken  by  hook 
and  line. 

Nondeveloped  area  means  all  lands 
and  waters  within  the  area  administered 
by  the  Presidio  Trust  other  than 
develop>ed  areas. 

Operator  means  a  person  who 
operates,  drives,  controls,  otherwise  has 
charge  of  or  is  in  actual  physical  control 
of  a  mechanical  mode  of  transportation 
or  any  other  mechanical  equipment. 

Pack  animal  means  horses,  burros, 
mules  or  other  hoofed  mammals  when 
designated  as  pack  animals  by  the 
Executive  Director. 

Permit  means  a  written  authorization 
to  engage  in  uses  or  activities  that  are 
otherwise  prohibited,  restricted,  or 
regulated. 

Person  means  an  individual,  firm, 
corporation,  society,  association, 
partnership,  or  private  or  public  body. 

Pet  means  a  dog,  cat  or  any  animal 
that  has  been  domesticated. 

Possession  means  exercising  direct 
physical  control  or  dominion,  with  or 
without  ownership,  over  property,  or 
archeological,  cultiiral  or  natural 
resources. 

Practitioner  means  a  physician, 
dentist,  veterinarian,  scientific 
investigator,  pharmacy,  hospital  or  other 
person  Ucensed,  registered  or  otherwise 
permitted  by  the  United  States  or  the 
jurisdiction  in  which  such  person 
practices  to  distribute  or  possess  a 
controlled  substance  in  the  course  of 
professional  practice. 

Presidio  Trust  and  Trust  mean  the 
wholly-owned  federal  government 
corporation  created  by  the  Presidio 
Trust  Act. 

Presidio  Trust  Act  means  Title  I  of 
Pubhc  Law  104-333. 110  Stat.  4097,  as 
the  same  may  be  amended. 

Presidio  Trust  road  means  the  main- 
traveled  surface  of  a  roadway  open  to 
motor  vehicles,  owned,  controlled  or 
otherwise  administered  by  the  Presidio 
Trust. 

Printed  matter  means  message-bearing 
textual  printed  material  such  as  books, 
pamphlets,  magazines  and  leaflets  and 
does  not  include  other  forms  of 
merchandise,  such  as  posters,  co^ee 
mugs,  sunglasses,  audio  or  videotapes, 
T-shirts,  hats,  ties,  shorts  and  other 
clothing  articles. 

Public  use  limit  means  the  number  of 
persons;  number  and  type  of  animals; 
amount,  size  and  type  of  equipment, 
vessels,  mechanical  modes  of 
conveyance,  or  food/beverage  containers 
allowed  to  enter,  be  brought  into, 
remain  in,  or  be  used  within  a 
designated  geographic  area  or  facility;  or 
the  length  of  time  a  designated 


geographic  area  or  faciUty  may  be 
occupied. 

Refuse  means  trash,  garbage,  rubbish, 
waste  papers,  bottles  or  cans,  debris, 
litter,  oil,  solvents,  liquid  waste,  or 
other  discarded  materials. 

Services  means,  but  is  not  limited  to, 
meals  and  lodging,  labor,  professional 
services,  transportation,  admission  to 
exhibits,  use  of  telephone  or  other 
utilities,  or  any  act  for  which  payment 
is  customarily  received. 

Smoking  means  the  carrying  of 
lighted  cigarettes,  cigars  or  pipes,  or  the 
intentional  and  direct  inhalation  of 
smoke  from  these  objects. 

Snowmobile  means  a  self-propelled 
vehicle  intended  for  travel  primarily  on 
snow,  having  a  curb  weight  of  not  more 
than  1000  pounds  (450  kg),  driven  by  a 
track  or  tracks  in  contact  with  the  snow, 
and  steered  by  a  ski  or  skis  in  contact 
with  the  snow. 

State  means  a  State,  territory,  or 
possession  of  the  United  States. 

State  law  means  the  applicable  and 
nonconflicting  laws,  statutes, 
regulations,  ordinances,  infractions  and 
codes  of  the  State(s)  and  political 
subdivision(s)  within  whose  exterior 
boundaries  the  area  administered  by  the 
Presidio  Trust  or  a  portion  thereof  is 
located. 

Take  or  taking  means  to  pursue,  hunt, 
harass,  harm,  shoot,  trap,  net,  capture, 
collect,  kill,  wound,  or  attempt  to  do 
any  of  the  aforementioned. 

Traffic  means  pedestrians,  ridden  or 
herded  animals,  vehicles  and  other 
conveyances,  either  singly  or  together 
while  using  any  road,  trail,  street  or 
other  thoroughfare  for  purpose  of  travel. 

Traffic  control  device  means  a  sign, 
signal,  marking  or  other  device  placed 
or  erected  by,  or  with  the  concurrence 
of,  the  Executive  Director  for  the 
purpose  of  regulating,  warning,  guiding 
or  otherwise  controlling  trafBc  or 
regulating  the  parking  of  vehicles. 

Trap  means  a  snare,  trap,  mesh,  wire 
or  other  implement,  object  or 
mechanical  device  designed  to  entrap  or 
kill  animals  other  than  fish. 

Trapping  means  taking  or  attempting 
to  take  wildlife  with  a  trap. 

Underway  means  when  a  vessel  is  not 
at  anchor,  moored,  made  fast  to  the 
shore  or  docking  facility,  or  aground. 

Unloaded,  as  applied  to  weapons  and 
firearms,  means  that: 

(1)  There  is  no  unexpended  shell, 
cartridge,  or  projectile  in  any  chamber 
or  cylinder  of  a  firearm  or  in  a  cUp  or 
magazine  inserted  in  or  attached  to  a 
firearm; 

(2)  A  muzzle-loading  weapon  does 
not  contain  gim  powder  in  the  pan,  or 
the  percussion  cap  is  not  in  place;  and 

(3)  Bows,  crossbows,  spear  gims  or 
any  implement  capable  of  discharging  a 


missile  or  similar  device  by  means  of  a 
loading  or  discharging  mechanism, 
when  that  loading  or  discharging 
mechanism  is  not  charged  or  drawn. 

Vehicle  means  every  device  in,  upon, 
or  by  which  a  person  or  property  is  or 
may  be  transported  or  drawn  on  land, 
except  snowmobiles  and  devices  moved 
by  himian  power  or  used  exclusively 
upon  stationary  rails  or  track. 

Vessel  means  every  type  or 
description  of  craft,  other  than  a 
seaplane  on  the  water,  used  or  capable 
of  being  used  as  a  means  of 
transportation  on  water,  including  a 
buoyant  device  permitting  or  capable  of 
free  flotation. 

Weapon  means  a  firearm,  compressed 
gas  or  spring-powered  pistol  or  rifle, 
bow  and  arrow,  crossbow,  blowgun, 
speargun.  hand-thrown  spear,  slingshot, 
irritant  gas  device,  explosive  device,  or 
any  other  implement  designed  to 
discharge  missiles,  and  includes  a 
weapon  the  possession  of  which  is 
prohibited  under  the  laws  of  the  State 
in  which  the  area  administered  by  the 
Presidio  Trust  or  portion  thereof  is 
located. 

Wildlife  means  any  member  of  the 
animal  kingdom  and  includes  a  part, 
product,  egg  or  offspring  thereof,  or  the 
dead  body  or  part  thereof,  except  fish. 

§  1001.5    Closures  and  public  use  limits. 

(a)  Consistent  with  applicable 
legislation  and  Federal  administrative 
policies,  and  based  upon  a 
determination  that  such  action  is 
necessary  for  the  maintenance  of  public 
health  and  safety,  protection  of 
environmental  or  scenic  values, 
protection  of  natural  or  cultural 
resources,  aid  to  scientific  research, 
implementation  of  management 
responsibilities,  equitable  allocation  and 
use  of  facilities,  or  the  avoidance  of 
conflict  among  visitor  use  activities,  the 
Board  may: 

(1)  Establish,  for  all  or  a  portion  of  the 
area  administered  by  the  Presidio  Trust, 
a  reasonable  schedule  of  visiting  hours, 
impose  public  use  limits,  or  close  all  or 
a  portion  of  the  area  administered  by  the 
Presidio  Trust  to  all  public  use  or  to  a 
specific  use  or  activity. 

(2)  Designate  areas  for  a  specific  use 
or  activity,  or  impose  conditions  or 
restrictions  on  a  use  or  activity. 

(3)  Terminate  a  restriction,  limit, 
closure,  designation,  condition,  or 
visiting  hour  restriction  imposed  under 
paragraph  (a)(1)  or  (2)  of  this  section. 

(b)  Except  in  emergency  situations,  a 
closure,  designation,  use  or  activity 
restriction  or  condition,  or  the 
termination  or  relaxation  of  such,  which 
is  of  a  nature,  magnitude  and  duration 
that  will  result  in  a  significant  alteration 
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in  the  public  use  pattern  of  the  area 
administered  by  the  Presidio  Trust, 
adversely  affect  the  natural,  aesthetic, 
scenic  or  cultural  values  of  the  area 
administered  by  the  Presidio  Trust, 
require  a  long-term  or  significant 
modification  in  the  resource 
management  objectives  of  the  area 
administered  by  the  Presidio  Trust,  or  is 
of  a  highly  controversial  natiire,  shall  be 
published  as  rulemaking  in  the  Federal 
Register. 

(c)  Except  in  emergency  situations, 
prior  to  implementing  or  terminating  a 
restriction,  condition,  public  use  limit 
or  closure,  the  Board  shall  prepare  a 
written  determination  justifying  the 
action.  That  determination  shall  set 
forth  the  reason(s)  the  restriction, 
condition,  public  use  limit  or  closure 
authorized  by  paragraph  (a)  of  this 
section  has  been  established,  and  an 
explanation  of  why  less  restrictive 
measures  will  not  suffice,  or  in  the  case 
of  a  termination  of  a  restriction, 
condition,  public  use  limit  or  closure 
previously  established  under  paragraph 
(a)  of  this  section,  a  determination  as  to 
why  the  restriction  is  no  longer 
necessary  and  a  finding  that  the 
termination  will  not  adversely  impact 
resources  of  the  area  administered  by 
the  Presidio  Trust.  This  determination 
shall  be  available  to  the  pubUc  upon 
request. 

(d)  To  implement  a  public  use  limit, 
the  Board  may  establish  a  permit, 
registration,  or  reservation  system. 
Permits  shall  be  issued  in  accordance 
with  the  criteria  and  procedures  of 
§1001.6. 

(e)  Except  in  emergency  situations, 
the  public  will  be  informed  of  closures, 
designations,  and  use  or  activity 
restrictions  or  conditions,  visiting 
hours,  public  use  limits,  public  use 
limit  procedures,  and  the  termination  or 
relaxation  of  such,  in  accordance  with 
§1001.7. 

(f)  Violating  a  closure,  designation, 
use  or  activity  restriction  or  condition, 
schedule  of  visiting  hours,  or  public  use 
limit  is  prohibited. 

§1001.6    Permits. 

(a)  When  authorized  by  regulations 
set  forth  in  this  chapter,  the  Executive 
Director  may  issue  a  permit  to  authorize 
an  otherwise  prohibited  or  restricted 
activity  or  impose  a  public  use  limit. 
The  activity  authorized  by  a  permit 
shall  be  consistent  with  applicable 
legislation,  Federal  regulations  and 
administrative  policies,  and  based  upon 
a  determination  that  pubUc  health  and 
safety,  environmental  or  scenic  values, 
natural  or  cultural  resources,  scientific 
research,  implementation  of 
management  responsibilities,  proper 


allocation  and  use  of  facilities,  or  the 
avoidance  of  conflict  among  visitor  use 
activities  will  not  be  adversely 
impacted. 

(b)  Except  as  otherwise  provided, 
application  for  a  permit  shall  be 
submitted  to  the  Executive  Director 
during  normal  business  hours. 

(c)  The  pubhc  will  be  informed  of  the 
existence  of  a  permit  requirement  in 
accordance  with  §  1001.7. 

(d)  Unless  otherwise  provided  for  by 
the  regulations  in  this  chapter,  the 
Executive  Director  shall  deny  a  permit 
that  has  been  properly  apphed  for  only 
upon  a  determination  that  the 
designated  capacity  for  an  area  or 
facility  would  be  exceeded;  or  that  one 
or  more  of  the  factors  set  forth  in 
paragraph  (a)  of  this  section  would  be 
adversely  impacted.  The  basis  for  denial 
shall  be  provided  to  the  applicant  upon 
request. 

(e)  The  Executive  Director  shall 
include  in  a  permit  the  terms  and 
conditions  that  the  Executive  Director 
deems  necessary  to  protect  resources  of 
the  area  administered  by  the  Presidio 
Trust  or  public  safety  and  may  also 
include  terms  or  conditions  established 
pursuant  to  the  authority  of  any  other 
section  of  this  chapter. 

(0  A  compilation  of  those  activities 
requiring  a  permit  shall  be  maintained 
by  the  Executive  Director  and  available 
to  the  public  upon  request. 

(g)  The  following  are  prohibited: 
^1)  Engaging  in  an  activity  subject  to 
a  permit  requirement  imposed  pursuant 
to  this  section  without  obtaining  a 
permit;  or 

(2)  Violating  a  term  or  condition  of  a 
permit  issued  piu^uant  to  this  section. 

(h)  Violating  a  term  or  condition  of  a 
permit  issued  pursuant  to  this  section 
may  also  result  in  the  suspension  or 
revocation  of  the  permit  by  the 
Executive  Director. 

S  1001.7    Public  notice. 

(a)  Whenever  the  authority  of 
§  1001.5(a)  is  invoked  to  restrict  or 
control  a  public  use  or  activity,  to  relax 
or  revoke  an  existing  restriction  or 
control,  to  designate  all  or  a  portion  of 
the  area  administered  by  the  Presidio 
Trust  as  open  or  closed,  or  to  require  a 
permit  to  implement  a  public  use  limit, 
the  public  shall  be  notified  by  one  or 
more  of  the  following  methods: 

(1)  Signs  posted  at  conspicuous 
locations,  such  as  normal  points  of  entry 
and  reasonable  intervals  along  the 
boundary  of  the  afi^ected  locale. 

(2)  Maps  available  in  the  office  of  the 
Presidio  Trust  and  other  places 
convenient  to  the  public. 

(3)  Publication  in  a  newspaper  of 
general  circulation  in  the  affected  area. 


(4)  Other  appropriate  methods,  such 
as  the  removal  of  closure  signs,  use  of 
electronic  media,  brochures,  maps  and 
handouts. 

(b)  In  addition  to  the  above-described 
notification  procedures,  the  Board  shall 
compile  in  writing  all  the  designations, 
closures,  permit  requirements  and  other 
restrictions  imposed  under 
discretionary  authority.  This 
compilation  shall  be  updated  annually 
and  made  available  to  the  public  upon 
request. 

§1001.8    Information  collection. 
The  information  collection 
requirements  contained  in  36  CFR 
1001.5,  1002.5,  1002.10,  1002.12, 
1002.17,  1002.33,  1002.38.  1002.50. 
1002.51, 1002.52.  1002.60.  1002.61. 
1002.62, 1004.4  and  1004.11  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  ef 
seq.,  and  assigned  clearance  number 
1024-0026.  lliis  information  is  being 
collected  to  provide  the  Executive 
Director  data  necessary  to  issue  permits 
for  special  uses  of  the  area  administered 
by  the  Presidio  Trust  and  to  obtain 
notification  of  accidents  that  occiir 
within  the  area  administered  by  the 
Presidio  Trust.  This  information  will  be 
used  to  grant  administrative  benefits 
and  to  facilitate  prompt  emergency 
response  to  accidents.  In  36  CFR 
1002.33  and  1004.4.  the  obligation  to 
respond  is  mandatory;  in  all  other 
sections  the  obligation  to  respond  is 
required  in  order  to  obtain  a  benefit. 

§  1 001 . 1 0    Symbolic  signs. 

(a)  The  signs  pictured  in  36  CFR  1.10 
provide  general  information  and 
regulatory  guidance  in  the  area 
administered  by  the  Presidio  Trust. 
Certain  of  the  signs  designate  activities 
that  are  either  allowed  or  prohibited. 
Activities  symbolized  by  a  sign  bearing 
a  slash  mark  are  prohibited. 

(b)  The  use  of  other  types  of  signs  not 
herein  depicted  is  not  precluded. 


PART  1002— RESOURCE 

PROTECTION,  PUBLIC  USE  AND 

RECREATION 

Sec. 

1002.1 

Preservation  of  natural,  cultural  and 

archeoldgical  resources. 

1002.2 

Wildlife  protection. 

1002.3 

Fishing. 

1002.4 

Weapons,  traps  and  nets. 

1002.5 

Research  specimens. 

1002.10 

Camping  and  food  storage. 

1002.11 

Picnicking. 

1002.12 

Audio  disturbances. 

1002.13 

Fires. 

1002.14 

Sanitation  and  refuse. 

1002.15 

Pets. 

1002.16 

Horses  and  pack  animals. 

1002.17 

Aircraft  and  air  delivery. 
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1002.18  Snowmobiles. 

1002.19  Winter  activities. 

1002.20  Skating,  skateboards  and  similar 
devices. 

1002.21  Smoking. 

1002.22  Property. 

1002.23  Recreation  fees. 

1002.30  Misappropriation  of  property  and 
services. 

1002.31  Trespassing,  tampering  and 
vandalism, 

1002.32  Interfering  with  agency  functions. 

1002.33  Rep)ort  of  injury  or  damage. 

1002.34  Disorderly  conduct. 

1002.35  Alcoholic  beverages  and  controlled 
substances. 

1002.36  Gambling. 

1002.37  Noncommercial  soliciting. 

1002.38  Explosives. 

1002.50  Special  events. 

1002.51  Public  assemblies,  meetings. 

1002.52  Sale  or  distribution  of  printed 
matter. 

1002.60  Livestock  use  and  agriculture. 

1002.61  Residing  on  Federal  lands. 

1002.62  Memorial  ization. 

1002.63  Boating  and  water  use  activities. 
Authority:  Pub.  L  104-333. 110  Stat.  4097 

(16  U.S.C  460bb  note). 

§  1 002. 1     Preservation  of  natural,  cultural 
and  archeologlcaJ  resources. 

(a)  Except  as  otherwise  provided  in 
this  chapter,  the  following  is  prohibited: 

(1)  Possessing,  destroying,  injuring, 
defacing,  removing,  digging,  or 
disturbing  from  its  natural  state: 

(i)  Living  or  dead  wildlife  or  fish,  or 
the  parts  or  products  thereof,  such  as 
antlers  or  nests. 

(ii)  Plants  or  the  parts  or  products 
thereof. 

(iii)  Nonfossilized  and  fossilized 
paleontological  specimens,  culttiral  or 
archeological  resources,  or  the  parts 
thereof. 

(iv)  A  mineral  resource  or  cave 
formation  or  the  parts  thereof. 

(2)  Introducing  wildlife,  fish  or  plants, 
including  their  reproductive  bodies, 
into  an  ecosystem  within  the  area 
administered  by  the  Presidio  Trust. 

(3)  Tossing,  throwing  or  rolling  rocks 
or  other  items  inside  caves  or  caverns, 
into  valleys,  canyons,  or  caverns,  down 
hillsides  or  mountainsides,  or  into 
thermal  features. 

(4)  Using  or  possessing  wood  gathered 
from  within  the  area  administered  by 
the  Presidio  Trust:  Provided,  however, 
that  the  Board  may  designate  areas 
where  dead  wood  on  the  ground  may  be 
collected  for  use  as  fuel  for  campfires 
writhin  the  area  administered  by  the 
Presidio  Trust. 

(5)  Walking  on,  climbing,  entering, 
ascending,  descending,  or  traversing  an 
archeological  or  cultural  resource, 
monument,  or  statue,  except  in 
designated  areas  and  imder  conditions 
established  by  the  Board. 


(6)  Possessing,  destroying,  injuring, 
defacing,  removing,  digging,  or 
disturbing  a  structiu?e  or  its  furnishing 
or  fixtures,  or  other  cultural  or 
archeological  resources. 

(7)  Possessing  or  using  a  mineral  or 
metal  detector,  magnetometer,  side  scan 
sonar,  other  metal  detecting  device,  or 
subbottom  profiler.  This  paragraph  does 
not  apply  to: 

(i)  A  device  broken  down  and  stored 
or  packed  to  prevent  its  use  while  in  the 
area  administered  by  the  Presidio  Trust. 

(ii)  Electronic  equipment  used 
primarily  for  the  navigation  and  safe 
operation  of  boats  and  aircraft. 

(iii)  Mineral  or  metal  detectors, 
magnetometers,  or  subbottom  profilers 
used  for  authorized  scientific,  mining, 
or  administrative  activities. 

(b)  The  Board  may  restrict  hiking  or 
pedestrian  use  to  a  designated  trail  or 
walkway  system  pursuant  to  §  §  1001.5 
and  1001.7  of  this  chapter.  Leaving  a 
trail  or  walkway  to  shortcut  between 
portions  of  the  same  trail  or  walkway, 
or  to  shortcut  to  an  adjacent  trail  or 
walkway  in  violation  of  designated 
restrictions  is  prohibited. 

(c)(1)  The  Board  may  designate 
certain  fruits,  berries,  nuts,  or 
unoccupied  seashells  which  may  be 
gathered  by  hand  for  personal  use  or 
consiunption  upon  a  written 
determination  that  the  gathering  or 
consumption  will  not  adversely  affect 
wildlife,  the  reproductive  potential  of  a 
plant  species,  or  otherwise  adversely 
affect  the  resources  of  the  area 
administered  by  the  Presidio  Trust. 

(2)  The  Board  may: 

(i)  Limit  the  size  and  quantity  of  the 
natural  products  that  may  be  gathered  or 
possessed  for  this  purpose;  or 

(ii)  Limit  the  location  where  natural 
products  may  be  gathered;  or 

(iii)  Restrict  the  possession  and 
consumption  of  natiu^l  products  to  the 
area  administered  by  the  Presidio  Trust. 

(3)  The  following  are  prohibited: 
(i)  Gathering  or  possessing 

undesignated  natural  products. 

(ii)  Gathering  or  possessing  natiu-al 
products  in  violation  of  the  size  or 
quantity  limits  designated  by  the  Board. 

(iii)  Unauthorized  removal  of  natural 
products  from  the  area  administered  by 
the  Presidio  Trust. 

(iv)  Gathering  natural  products 
outside  of  designated  areas. 

(v)  Sale  or  commercial  use  of  natural 
products. 

(d)  This  section  shall  not  be  construed 
as  authorizing  the  taking,  use  or 
possession  of  fish,  wildlife  or  plants  for 
ceremonial  or  religious  purposes,  except 
where  specifically  authorized  by 
Federal  statutory  law,  treaty  rights,  or  in 
accordance  with  §  1002.2  or  §  1002.3. 


§1002^    Wildlife  protection. 

(a)  The  following  are  prohibited: 

(1)  The  taking  of  wildlife. 

(2)  The  feeding,  touching,  teasing, 
fiightening  or  intentional  disturbing  of 
wildlife  nesting,  breeding  or  other 
activities. 

(3)  Possessing  unlawfully  taken 
wildhfe  or  portions  thereof. 

(b)  Hunting  and  trapping.  Hunting 
and  trapping  are  prohibited  within  the 
area  administered  by  the  Presidio  Trust. 

(c)  The  Board  may  establish 
conditions  and  procedures  for 
transporting  lawfully  taken  wildlife 
through  the  area  administered  by  the 
Presidio  Trust.  Violation  of  these 
conditions  and  procedures  is 
prohibited. 

(d)  The  Board  may  designate  all  or 
portions  of  the  area  administered  by  the 
Presidio  Trust  as  closed  to  the  viewing 
of  wildlife  with  an  artificial  light.  Use 
of  an  artificial  light  for  purposes  of 
viewing  wildlife  in  closed  areas  is 
prohibited. 

(e)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  under  the  legislative  jurisdiction  of 
the  United  States. 

§1002.3    Fishing. 

Fishing  is  prohibited  within  the  area 
administered  by  the  Presidio  Trust. 

§  1002.4    Weapons,  traps  and  nets. 

(a)(1)  Except  as  otherwise  provided  in 
this  section,  the  following  are 
prohibited: 

(i)  Possessing  a  weapon,  trap  or  net. 

(ii)  Carrying  a  weapon,  trap  or  net. 

(iii)  Using  a  weapon,  trap  or  net. 

(2)  Weapons,  traps  or  nets  may  be 
carried,  possessed  or  used: 

(i)  At  designated  times  and  locations 
in  the  area  administered  by  the  Presidio 
Trust  where: 

(A)  The  taking  of  wildlifie  is 
authorized  by  law  in  accordance  with 
§1002.2; 

(B)  The  taking  of  fish  is  authorized  by 
law  in  accordance  with  §  1002.3. 

(ii)  Within  a  residential  dwelling.  For 
purposes  of  this  paragraph  only,  the 
term  "residential  dwelling"  means  a 
fixed  housing  structure  which  is  either 
the  principal  residence  of  its  occupants, 
or  is  occupied  on  a  regular  and 
recurring  basis  by  its  occupants  as  an 
alternate  residence  or  vacation  home. 

(3)  Traps,  nets  and  unloaded  weapons 
'may  be  possessed  within  a  temporary 

lodging  or  mechanical  mode  of 
conveyance  when  such  implements  are 
rendered  temporarily  inoperable  or  are 
packed,  cased  or  stored  in  a  manner  that 
will  prevent  their  ready  use. 
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(b)  Carrying  or  possessing  a  loaded 
weap>on  in  a  motor  vehicle,  vessel  or 
other  mode  of  transportation  is 
prohibited,  except  that  carrying  or 
possessing  a  loaded  weapon  in  a  vessel 
is  allowed  when  such  vessel  is  not  being 
propelled  by  machinery  and  is  used  as 

a  shooting  platform  in  accordance  with 
Federal  and  State  law. 

(c)  The  use  of  a  weapon,  trap  or  net 
in  a  manner  that  endangers  persons  or 
property  is  prohibited. 

(d)  Authorized  Federal,  State  and 
local  law  enforcement  officers  may  carry 
firearms  in  the  performance  of  their 
official  duties. 

(e)  The  carrying  or  possessing  of  a 
weapon,  trap  or  net  in  violation  of 
appUcable  Federal  and  State  laws  is 
prohibited. 

(f)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  under  the  legislative  jurisdiction  of 
the  United  States. 

§  1 0O2.5    Research  sp«cimens. 

(a)  Talting  plants,  fish,  wildlife,  rocks 
or  minerals  except  in  accordance  with 
other  regulations  of  this  chapter  or 
pursuant  to  the  terms  and  conditions  of 
a  specimen  collection  permit,  is 
prohibited. 

(b)  A  specimen  collection  permit  may 
be  issued  only  to  an  official 
representative  of  a  reputable  scientific 
or  educational  institution  or  a  State  or 
Federal  agency  for  the  purpose  of 
research,  baseline  inventories, 
monitoring,  impact  analysis,  group 
study,  or  museum  display  when  the 
Executive  Director  determines  that  the 
collection  is  necessary  to  the  stated 
scientific  or  resource  management  goals 
of  the  institution  or  agency  and  that  all 
applicable  Federal  and  State  permits 
have  been  acquired,  and  that  the 
intended  use  of  the  specimens  and  their 
final  disposal  is  in  accordance  with 
applicable  law  and  Federal 
administrative  policies.  A  permit  shall 
not  be  issued  if  removal  of  the  specimen 
would  result  in  damage  to  other  natural 
or  cultural  resources,  affect  adversely 
environmental  or  scenic  vsilues,  or  if  the 
specimen  is  readily  available  outside  of 
the  area  administered  by  the  Presidio 
Trust. 

(c)  A  permit  to  take  an  endangered  or 
threatened  species  listed  pursuant  to  the 
Endangered  Species  Act.  or  similarly 
identified  by  Uie  States,  shall  not  be 
issued  unless  the  species  cannot  be 
obtained  outside  of  the  area 
administered  by  the  Presidio  Trust  and 
the  primary  purpose  of  the  collection  is 


to  enhance  the  protection  or 
management  of  the  species. 

(d)  A  permit  authorizing  the  killing  of 
plants,  fish  or  wildlife  may  be  issued 
only  when  the  Executive  Director 
approves  a  written  research  proposal 
and  determines  that  the  collection  will 
not  be  inconsistent  with  the  purposes  of 
the  Presidio  Trust  Act  and  has  the 
potential  for  conserving  and 
perpetuating  the  species  subject  to 
collection. 

(e)  Specimen  collection  permits  shall 
contain  the  following  conditions: 

(1)  Specimens  placed  in  displays  or 
collections  will  bear  official  National 
Park  Service  museum  labels  and  their 
catalog  numbers  will  be  registered  in  the 
National  Park  Service  National  Catalog. 

(2)  Specimens  and  data  derived  from 
consumed  specimens  will  be  made 
available  to  the  public  and  reports  and 
publications  resulting  from  a  research 
specimen  collection  permit  shall  be 
filed  with  the  Executive  Director. 

(f)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  is 
prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  permit. 

}  1002.10    Camping  and  food  storage. 

(a)  The  Board  may  require  permits, 
designate  sites  or  areas,  and  establish 
conditions  for  camping. 

(b)  The  following  are  prohibited: 

(1)  Digging  or  leveling  the  ground  at 
a  campsite. 

(2)  Leaving  camping  equipment,  site 
alterations,  or  refuse  after  departing 
from  the  campsite. 

(3)  Camping  within  25  feet  of  a  water 
hydrant  or  main  road,  or  within  100  feet 
of  a  flowing  stream,  river  or  body  of 
water,  except  as  designated. 

(4)  Creating  or  sustaining 
unreasonable  noise  between  the  hoius 
of  10:00  p.m.  and  6:00  a.m.,  considering 
the  nature  and  purpose  of  the  actor's 
conduct,  impact  on  visitors  or  tenants, 
location,  and  other  factors  which  would 
govern  the  conduct  of  a  reasonably 
prudent  person  under  the 
circumstances. 

(5)  The  installation  of  permanent 
camping  facilities. 

(6)  Displaying  wildlife  carcasses  or 
other  remains  or  parts  thereof. 

(7)  Connecting  to  a  utility  system, 
except  as  designated. 

(8)  Failing  to  obtain  a  permit,  where 
required. 

(9)  Violating  conditions  which  may  be 
established  by  the  Board. 

(10)  Camping  outside  of  designated 
sites  or  areas. 

(c)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  is 


prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  permit. 

(d)  Food  storage.  The  Board  may 
designate  all  or  a  portion  of  the  area 
administered  by  the  Presidio  Trust 
where  food,  lawfully  taken  fish  or 
wildlife,  garbage,  and  equipment  used 
to  cook  or  store  food  must  be  kept 
sealed  in  a  vehicle,  or  in  a  camping  unit 
that  is  constructed  of  solid,  non-pliable 
material,  or  suspended  at  least  10  feet 
above  the  ground  and  4  feet  horizontally 
from  a  post,  tree  trunk,  or  other  object, 
or  shall  be  stored  as  otherwise 
designated.  Violation  of  this  restriction 
is  prohibited.  This  restriction  does  not 
apply  to  food  that  is  being  transported, 
consumed,  or  prepared  for 
consumption. 

§1002.11    PtcnlckJng. 

Picnicking  is  allowed,  except  in 
designated  areas  closed  in  accordance 
with  §  1001.5  of  this  chapter.  The  Board 
may  establish  conditions  for  picnicking 
in  areas  where  picnicking  is  allowed. 
Picnicking  in  violation  of  estabUshed 
conditions  is  prohibited. 

§1002.12    Audio  dlsturtxances. 

(a)  The  following  are  prohibited: 

(1)  Operating  motorized  equipment  or 
machinery  such  as  an  electric  generating 
plant,  motor  vehicle,  motorized  toy,  or 
an  audio  device,  such  as  a  radio, 
television  set.  tape  deck  or  musical 
instrument,  in  a  manner  that  exceeds  a 
noise  level  of  60  decibels  measured  on 
the  A-weighted  scale  at  50  feet;  or  that, 
if  below  that  level,  nevertheless  makes 
noise  which  is  unreasonable, 
considering  the  nature  and  purpose  of 
the  actor's  conduct,  location,  time  of 
day  or  night,  purposes  of  the  Presidio 
Trust  Act.  impact  on  visitors  or  tenants, 
and  other  factors  that  would  govern  the 
conduct  of  a  reasonably  prudent  person 
under  the  circumstances. 

(2)  In  developed  areas,  operating  a 
power  saw,  except  pursuant  to  the  terms 
and  conditions  of  a  permit. 

(3)  In  nondeveloped  areas,  operating 
any  type  of  portable  motor  or  engine,  or 
device  powered  by  a  portable  motor  or 
engine,  except  pursuant  to  the  terms 
and  conditions  of  a  permit. 

(4l  Operating  a  public  address  system, 
except  in  connection  with  a  public 
gathering  or  special  event  for  which  a 
permit  has  been  issued  pursuant  to 
§1002.50  or  §1002.51. 

(b)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  is 
prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  permit. 

§1002.13    FlfM. 

(a)  The  following  are  prohibited: 
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(1)  Lighting  or  maintaining  a  fire, 
except  in  designated  areas  or  receptacles 
and  under  conditions  that  may  be 
established  by  the  Board. 

(2)  Using  stoves  or  lanterns  in 
violation  of  established  restrictions. 

(3)  Lighting,  tending,  or  using  a  fire, 
stove  or  lantern  in  a  manner  that 
threatens,  causes  damage  to,  or  results 
in  the  biuning  of  property,  real  property 
or  resources  of  the  area  administered  by 
the  Presidio  Trust,  or  creates  a  public 
safety  hazard. 

(4)  Leaving  a  fire  unattended. 

(5)  Throwing  or  discarding  lighted  or 
smoldering  material  in  a  manner  that 
threatens,  causes  damage  to,  or  results 
in  the  burning  of  property  or  resources 
of  the  area  administered  by  the  Presidio 
Trust,  or  creates  a  public  safety  hazard. 

(b)  Fires  shall  be  extinguished  upon 
termination  of  use  and  in  accordance 
with  such  conditions  as  may  be 
established  by  the  Board.  Violation  of 
these  conditions  is  prohibited. 

(c)  During  periods  of  high  fire  danger, 
the  Executive  Director  may  close  all  or 

a  portion  of  the  area  administered  by  the 
Presidio  Trust  to  the  lighting  or 
maintaining  of  a  fire. 

(d)  The  regulations  contiiined  in  this 
section  apply,  regardless  of.land 
ownership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  under  the  legislative  jurisdiction  of 
the  United  States. 

S  1002.14    Sanitation  and  refuse, 
(a)  The  following  are  prohibited: 

(1)  Disposing  of  refuse  in  other  than 
refuse  receptacles. 

(2)  Using  government  refuse 
receptacles  or  other  refuse  facilities  for 
dumping  household,  commercial,  or 
industrial  refuse,  brought  as  such  from 
private  or  municipal  property,  except  in 
accordance  with  conditions  established 
by  the  Executive  Director. 

(3)  Depositing  refuse  in  the  plumbing 
fixtures  or  vaults  of  a  toilet  facility. 

(4)  Draining  refuse  from  a  trailer  or 
other  vehicle,  except  in  facilities 
provided  for  such  purpose. 

(5)  Bathing,  or  washing  food,  clothing, 
dishes,  or  other  property  at  pubUc  water 
outlets,  fixtures  or  pools,  except  at  those 
designated  for  such  purpose. 

(6)  Polluting  or  contaminating  waters 
or  water  courses  within  the  area 
administered  by  the  Presidio  Trust. 

(7)  Disposing  of  fish  remains  on  land, 
or  in  waters  within  200  feet  of  boat 
docks  or  designated  swimming  beaches, 
or  within  developed  areas,  except  as 
otherwise  designated. 

(8)  In  developed  areas,  the  disposal  of 
human  body  waste,  except  at  designated 
locations  or  in  fixtures  provided  for  that 
purpose. 


(9)  In  nondeveloped  areas,  the 
disposal  of  human  body  waste  within 
100  feet  of  a  water  source,  high  water 
mark  of  a  body  of  water,  or  a  campsite, 
or  within  sight  of  a  trail,  except  as 
otherwise  designated. 

(b)  The  Board  may  establish 
conditions  concerning  the  disposal, 
containerization,  or  carryout  of  human 
body  waste.  Violation  of  these 
conditions  is  prohibited. 

S1002.15    PMS. 

(a)  The  follovdng  are  prohibited: 

(1)  Possessing  a  pet  in  a  public 
building,  public  transportation  vehicle, 
or  location  designated  as  a  swimming 
beach,  or  any  structure  or  area  closed  to 
the  possession  of  pets  by  the  Board. 
This  paragraph  shall  not  apply  to  guide 
dogs  accompanying  visually  impaired 
persons  or  hearing  ear  dogs 
accompanying  hearing-impaired 
persons. 

(2)  FaiUng  to  crate,  cage,  restrain  on 
a  leash  which  shall  not  exceed  six  feet 
in  length,  or  otherwise  physically 
confine  a  pet  at  all  times. 

(3)  Leaving  a  pet  unattended  and  tied 
to  an  object,  except  in  designated  areas 
or  under  conditions  which  may  be 
estabhshed  by  the  Board. 

(4)  Allowing  a  pet  to  make  noise  that 
is  unreasonable  considering  location, 
time  of  day  or  night,  impact  on  visitors 
or  tenants,  and  other  relevant  factors,  or 
that  frightens  wildlife  by  barking, 
howling,  or  making  other  noise. 

(5)  Failing  to  comply  with  pet 
excrement  disposal  conditions  which 
may  be  estabhshed  by  the  Board. 

(b)  Pets  or  feral  animals  that  are 
running-at-large  and  observed  by  an 
authorized  person  in  the  act  of  killing, 
injuring  or  molesting  humans,  Uvestock, 
or  wildlife  may  be  destroyed  if 
necessary  for  public  safety  or  protection 
of  wildlife,  livestock,  or  other  resources 
of  the  area  administered  by  the  Presidio 
Trust. 

(c)  Pets  ruiming-at-large  may  be 
impounded,  and  the  owner  may  be 
charged  reasonable  fees  for  kennel  or 
boarding  costs,  feed,  veterinarian  fees, 
transportation  costs,  and  disposal.  An 
impounded  pet  may  be  put  up  for 
adoption  or  otherwise  disposed  of  after 
being  held  for  72  hours  from  the  time 
the  owner  was  notified  of  capture  or  72 
hours  from  the  time  of  capture  if  the 
owner  is  unknown. 

(d)  Pets  may  be  kept  by  residents  of 
the  area  administered  by  the  Presidio 
Trust  consistent  with  the  provisions  of 
this  section  and  in  accordance  with 
conditions  which  may  be  estabhshed  by 
the  Board.  Violation  of  these  conditions 
is  prohibited. 


(e)  This  section  does  not  apply  to  dogs 
used  by  authorized  Federal,  State  and 
local  law  enforcement  officers  in  the 
performance  of  their  official  duties. 

§1002.16    Horses  and  pack  animals. 

The  following  are  prohibited: 

(a)  The  use  oi  animals  other  than 
those  designated  as  "pack  animals"  for 
purposes  of  transporting  equipment. 

(b)  The  use  of  horses  or  pack  animals 
outside  of  trails,  routes  or  areas 
designated  for  their  use. 

(c)  The  use  of  horses  or  pack  animals 
on  a  Presidio  Trust  road,  except  where 
such  travel  is  necessary  to  cross  to  or 
fit)m  designated  trails,  or  areas,  or 
privately  owned  property,  and  no 
alternative  trails  or  routes  have  been 
designated;  or  when  the  road  has  been 
closed  to  motor  vehicles. 

(d)  Free-trailing  or  loose-herding  of 
horses  or  pack  animals  on  trails,  except 
as  designated. 

(e)  Allowing  horses  or  pack  animals  to 
proceed  in  excess  of  a  slow  walk  when 
passing  in  the  immediate  vicinity  of 
persons  on  foot  or  bicycle. 

(f)  Obstructing  a  trail,  or  making  an 
unreasonable  noise  or  gesture, 
considering  the  nature  and  purpose  of 
the  actor's  conduct,  and  other  factors 
that  would  govern  the  conduct  of  a 
reasonably  prudent  p>erson,  while  horses 
or  pack  animals  are  passing. 

(g)  Violation  of  conditions  which  may 
be  established  by  the  Board  concerning 
the  use  of  horses  or  pack  animals. 

§1002.17    Aircraft  and  air  delivery. 

(a)  DeUvering  or  retrieving  a  person  or 
object  by  parachute,  heUcopter,  or  other  " 
airborne  means,  except  in  emergencies 
involving  public  safety  or  serious 
property  loss,  or  pursuant  to  t^e  terms 
and  conditions  of  a  permit,  is 
prohibited. 

(b)  The  provisions  of  this  section, 
other  than  paragraph  (c)  of  this  section, 
shall  not  be  applicable  to  official 
business  of  the  Federal  government,  or 
emergency  rescues  in  accordance  with 
the  directions  of  the  Executive  Director, 
or  to  landings  due  to  circumstances 
beyond  the  control  of  the  operator. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  the  owners  of  a 
downed  aircraft  shall  remove  the 
aircraft  and  all  component  parts  thereof 
in  accordance  with  procedures 
established  by  the  Executive  Director.  In 
estabUshing  removal  procedures,  the 
Executive  Director  is  authorized  to 
establish  a  reasonable  date  by  which 
aircraft  removal  operations  must  be 
complete;  determine  times  and  means  of 
access  to  and  from  the  downed  aircraft; 
and  specify  the  manner  or  method  of 
removal. 
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(2)  Failure  to  comply  with  procedures 
and  conditions  established  under 
paragraph  (c)(1)  of  this  section  is 
prohibited. 

(3)  The  Executive  IJirector  may  waive 
the  requirements  of  paragraph  (c)(1)  of 
this  section  or  prohibit  the  removal  of 
downed  aircraft,  upon  a  determination 
that  the  removal  of  downed  aircraft 
would  constitute  an  unacceptable  risk  to 
human  life;  the  removal  of  a  downed 
aircraft  would  result  in  extensive 
resource  damage;  or  the  removal  of  a 
downed  aircraft  is  impracticable  or 
impossible. 

(d)  The  use  of  aircraft  shall  be  in 
accordance  with  regulations  of  the 
Federal  Aviation  Administration  as 
found  in  14  CFR  chapter  I. 

(e)  The  operation  or  use  of  hovercraft 
is  prohibited. 

(f)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  is 
prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  permit. 

(g)  The  use  of  devices  designed  to 
carry  persons  through  the  air  in 
powerless  flight  is  allowed  at  times  and 
locations  designated  by  the  Board, 
pursuant  to  the  terms  and  conditions  of 
a  permit. 

§  1 0O2.1 8    Snowmobiles. 
The  use  of  snowmobiles  is  prohibited. 

§1002.19    Winter  activities. 

(a)  Skiing,  snowshoeing.  ice  skating, 
sledding,  innertubing.  tobogganing  and 
similar  winter  sports  are  prohibited  on 
Presidio  Trust  roads  and  in  parking 
areas  open  to  motor  vehicle  traffic, 
except  as  otherwise  designated. 

(b)  The  towing  of  persons  on  skis, 
sleds,  or  ether  sliding  devices  by  motor 
vehicle  or  snowmobile  is  prohibited, 
except  in  designated  areas  or  routes. 

(c)  Failure  to  abide  by  area 
designations  or  activity  restrictions 
established  under  this  section  is 
prohibited. 


§1002.20 
devices. 


Skating,  sltateboards  and  similar 


Using  roller  skates,  skateboards,  roller 
skis,  coasting  vehicles,  or  similar 
devices  is  prohibited,  except  in 
designated  areas. 

§1002.21     Smoking. 

(a)  The  Board  may  designate  a  portion 
of  the  area  administered  by  the  Presidio 
Trust,  or  all  or  a  portion  of  a  building, 
structure  or  facility  as  closed  to  smoking 
when  necessary  to  protect  resoiut»s, 
reduce  the  risk  of  tie,  or  prevent 
conflicts  among  visitor  use  activities. 
Smoking  in  an  area  or  location  so 
designated  is  prohibited. 


(b)  Smoking  is  prohibited  within  all 
caves  and  caverns. 

§1002.22    Property. 

(a)  The  following  are  prohibited: 

(1)  Abandoning  property. 

(2)  Leaving  property  imattended  for 
longer  than  24  hours,  except  in 
locations  where  longer  time  periods 
have  been  designated  or  in  accordance 
with  conditions  established  by  the 
Board. 

(3)  Failing  to  turn  in  found  property 
to  the  Executive  Director  as  soon  as 
practicable. 

(b)  Impoundment  of  property.  (1) 
Property  determined  to  be  left 
unattended  in  excess  of  an  allowed 
period  of  time  may  be  impounded  by 
the  Executive  Director. 

(2)  Unattended  property  that 
interferes  with  visitor  safety  or  orderly 
management  of  the  area  administered  by 
the  Presidio  Trust,  or  that  presents  a 
threat  to  resources  of  the  area 
administered  by  the  Presidio  Trust  may 
be  impounded  by  the  Executive  Director 
at  any  time. 

(3)  Found  or  impounded  property 
shall  be  inventoried  to  determine 
ownership  and  safeguard  personal 
property. 

(4)  The  owner  of  record  is  responsible 
and  liable  for  charges  to  the  person  who 
has  removed,  stored,  or  otherwise 
disposed  of  property  impoimded 
pursuant  to  this  section;  or  the 
Executive  Director  may  assess  the  owner 
reasonable  fees  for  the  impoundment 
and  storage  of  property  impounded 
pursuant  to  this  section. 

(c)  Disposition  of  property.  (1) 
Unattended  property  impounded 
pursuant  to  \his  section  shall  be  deemed 
to  be  abandoned  unless  claimed  by  the 
owner  or  an  authorized  representative 
thereof  within  60  days.  The  60-day 
period  shall  begin  when  the  rightful 
owner  of  the  property  has  been  notified, 
if  the  owner  can  be  identified,  or  from 
the  time  the  property  was  placed  in  the 
Executive  Director's  custody,  if  the 
owner  cannot  be  identified. 

(2)  Unclaimed,  found  property  shall 
be  stored  for  a  minimum  period  of  60 
days  and,  unless  claimed  by  the  owner 
or  an  authorized  representative  thereof, 
may  be  claimed  by  the  finder,  provided 
that  the  finder  is  not  an  employee  of  the 
Presidio  Trust.  Foimd  property  not 
claimed  by  the  owner  or  an  authorized 
representative  or  the  finder  shall  be 
deemed  abandoned. 

(3)  Abandoned  property  shall  be 
disposed  of  in  accordance  with  law. 

(4)  Property,  including  real  property, 
located  within  the  area  administered  by 
the  Presidio  Trust  and  owned  by  a 
deceased  person,  shall  be  disposed  of  in 


accordance  with  the  laws  of  the  State 
within  whose  exterior  boundaries  the 
property  is  located. 

(d)  The  regulations  contained  in 
paragraphs  (a)(2).  (b)  and  (c)  of  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  imder  the  legislative  jurisdiction  of 
the  United  States. 

§  1 002.23    Recreation  fees. 

(a)  Recreation  fees  shall  be  charged  in 
the  area  administered  by  the  Presidio 
Trust  to  the  same  extent  that  recreation 
fees  have  been  established  for  the 
Golden  Gate  National  Recreation  Area 
in  accordance  with  36  CFR  part  71. 

(b)  Entering  designated  entrance  fee 
areas  or  using  specialized  sites, 
facilities,  equipment  or  services,  or 
participating  in  group  activities, 
recreation  events,  or  other  specialized 
recreation  uses  for  which  recreation  fees 
have  been  established  without  paying 
the  required  fees  and  possessing  the 
applicable  permits  is  prohibited. 
Violation  of  the  terms  and  conditions  of 
a  permit  issued  in  accordance  with  this 
section  is  prohibited  and  may  result  in 
the  suspension  or  revocation  of  the 
permit. 

(c)  The  Executive  Director  may,  when 
in  the  public  interest,  prescribe  periods 
during  which  the  collection  of 
recreation  fees  shall  be  suspended. 

§  1 002.30    IMIsapproprlation  of  property 
and  services. 

(a)  The  following  are  prohibited: 

(1)  Obteuning  or  exercising  unlawful 
possession  over  the  property  of  another 
with  the  purpose  to  deprive  the  owner 
of  the  property. 

(2)  Obtaining  property  or  services 
offered  for  sale  or  compensation  without 
making  payment  or  offering  to  pay. 

(3)  Obtaining  property  or  services 
offered  for  sale  or  compensation  by 
means  of  deception  or  a  statement  of 
past,  present  or  future  fact  that  is 
instnunental  in  causing  the  wrongful 
transfer  of  property  or  services,  or  using 
stolen,  forged,  expired,  revoked  or 
fraudulently  obtained  credit  cards  or 
paying  with  negotiable  paper  on  which 
payment  is  refused. 

(4)  Concealing  unpurchased 
merchandise  on  or  about  the  person 
without  the  knowledge  or  consent  of  the 
seller  or  paying  less  than  purchase  price 
by  deception. 

(5)  Acquiring  or  possessing  the 
property  of  another,  with  icnowledge  or 
reason  to  believe  that  the  property  is 
stolen. 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
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owrnership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  under  the  legislative  jurisdiction  of 
the  United  States. 

i  1002.31    Trespassing,  tampwing  and 
vandalism. 

(a)  The  following  are  prohibited: 

(1)  Trespassing.  Trespassing,  entering 
or  remaining  in  or  upon  property  or  real 
property  not  open  to  the  pubhc,  except 
with  the  express  invitation  or  consent  of 
the  person  having  lawful  control  of  the 
property  or  real  property. 

(2)  Tampering.  Tampering  or 
attempting  to  tamper  with  property  or 
real  property,  or  moving,  manipulating 
or  setting  in  motion  any  of  the  parts 
thereof,  except  when  such  property  is 
imder  one's  lawful  control  or 
possession. 

(3)  Vandalism.  Destroying,  injuring, 
defacing,  or  damaging  property  or  real 
property. 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  under  the  legislative  jurisdiction  of 
the  United  States. 

S 1 002.32    Interfering  with  agency 
functions. 

(a)  The  following  are  prohibited: 

(1)  Interference.  Threatening, 
resisting,  intimidating,  or  intentionally 
interfering  with  a  government  employee 
or  agent  engaged  in  an  ofGcial  duty,  or 
on  account  of  the  performance  of  an 
official  duty. 

(2)  Lawful  order.  Violating  the  lawful 
order  of  a  government  employee  or 
agent  authorized  to  maintain  order  and 
control  public  access  and  movement 
during  fire  fighting  operations,  search 
and  rescue  operations,  wildlife 
management  operations  involving 
animals  that  pose  a  threat  to  public 
safety,  law  enforcement  actions,  and 
emergency  operations  that  involve  a 
threat  to  public  safety  or  resources  of 
the  area  administered  by  the  Presidio 
Trust,  or  other  activities  where  the 
control  of  public  movement  and 
activities  is  necessary  to  maintain  order 
and  public  safety. 

(3)  False  information.  Knowingly 
giving  a  false  or  fictitious  report  or  other 
false  information  to  an  authorized 
person  investigating  an  accident  or 
violation  of  law  or  regulation,  or  on  an 
application  for  a  permit. 

(4)  False  Report.  Knowingly  giving  a 
false  report  for  the  purpose  of 
misleading  a  government  employee  or 
agent  in  the  conduct  of  official  duties, 
or  making  a  false  report  that  causes  a 


response  by  the  United  States  to  a 
fictitious  event. 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  under  the  legislative  jurisdiction  of 
the  United  States. 

i  1 002.33    Report  of  ln|ury  or  damage. 

(a)  A  person  involved  in  an  incident 
resulting  in  personal  injury  or  property 
damage  exceeding  $300,  other  than  an 
accident  reportable  under  §  1004.4  of 
this  chapter,  shall  report  the  incident  to 
the  Executive  Director  as  soon  as 
possible.  This  notification  does  not 
satisfy  reporting  requirements  imposed 
by  applicable  State  law. 

(b)  Failure  to  report  an  incident  in 
accordance  with  paragraph  (a)  of  this 
section  is  prohibited. 

§  1002.34    Disorderly  conduct 

(a)  A  person  conunits  disorderly 
conduct  when,  with  intent  to  cause 
public  alarm,  nuisance,  jeopardy  or 
violence,  or  knowingly  or  recklessly 
creating  a  risk  thereof,  such  person 
commits  any  of  the  following  prohibited 
acts: 

(1)  Engages  in  fighting  or  threatening, 
or  in  violent  behavior. 

(2)  Uses  language,  an  utterance,  or 
gestiue,  or  engages  in  a  display  or  act 
that  is  obscene,  physically  threatening 
or  menacing,  or  done  in  a  manner  that 
is  likely  to  inflict  injury  or  incite  an 
immediate  breach  of  the  peace. 

(3)  Makes  noise  that  is  unreasonable, 
considering  the  nature  and  purpose  of 
the  actor's  conduct,  location,  time  of 
day  or  night,  and  other  factors  that 
would  govern  the  conduct  of  a 
reasonably  prudent  person  under  the 
circumstances. 

(4)  Creates  or  maintains  a  hazardous 
or  physically  offensive  condition. 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  imder  the  legislative  jurisdiction  of 
the  United  States. 

§1002.35    Alcoholic  t)everages  and 
controlled  sutMtances. 

(a)  Alcoholic  beverages.  (1)  The  use 
and  possession  of  alcoholic  beverages 
within  the  area  administered  by  the 
Presidio  Trust  is  allowed  in  accordance 
with  the  provisions  of  this  section. 
(2)  The  following  are  prohibited: 
(i)  The  sale  or  gift  of  an  alcoholic 
beverage  to  a  person  under  21  years  of 
age,  except  where  allowed  by  State  law. 
In  a  State  where  a  lower  minimum  age 


is  established,  that  age  limit  will  apply 
for  purposes  of  this  paragraph. 

(ii)  The  possession  of  an  alcoholic 
beverage  by  a  person  under  21  years  of 
age,  except  where  allowed  by  State  law. 
In  a  State  where  a  lower  minimum  age 
is  estabUshed,  that  age  will  apply  for 
purposes  of  this  paragraph. 

(3)(i)  The  Board  may  close  all  or  a 
portion  of  a  public  use  area  or  public 
facility  within  the  area  administered  by 
the  Presidio  Trust  to  the  consumption  of 
alcoholic  beverages  and/or  to  the 
possession  of  a  bottle,  can  or  other 
receptacle  containing  an  alcohoUc 
beverage  that  is  open,  or  that  has  been 
opened,  or  whose  seal  is  broken  or  the 
contents  of  which  have  been  partially 
removed.  Provided  however,  that  such  a 
closure  may  only  be  implemented 
following  a  determination  made  by  the 
Board  that: 

(A)  The  consumption  of  an  alcoholic 
beverage  or  the  possession  of  an  open 
container  of  an  alcoholic  beverage 
would  be  inappropriate  considering 
other  uses  of  the  location  and  the 
purpose  for  which  it  is  maintained  or 
established;  or 

(B)  Incidents  of  aberrant  behavior 
related  to  the  consumption  of  alcoholic 
beverages  are  of  such  magnitude  that  the 
diUgent  application  of  the  authorities  in 
this  section  and  §  §  1001.5  and  1002.34 
of  this  chapter,  over  a  reasonable  time 
period,  does  not  alleviate  the  problem. 

(ii)  A  closure  imposed  by  the  Board 
does  not  apply  to  an  open  container  of 
an  alcoholic  beverage  that  is  stored  in 
compliance  with  the  provisions  of 
§  1004.14  of  this  chapter. 

(iii)  Violating  a  closure  imposed 
pursuant  to  this  section  is  prohibited. 

(b)  Controlled  substances.  The 
following  are  prohibited: 

(1)  The  delivery  of  a  controlled 
substance,  except  when  distribution  is 
made  by  a  practitioner  in  accordance 
with  applicable  law.  For  the  purposes  of 
this  paragraph,  delivery  means  the 
actual,  attempted  or  constructive 
transfer  of  a  controlled  substance 
whether  or  not  there  exists  an  agency 
relationship. 

(2)  The  possession  of  a  controlled 
substance,  unless  such  substance  was 
obtained  by  the  possessor  directly,  or 
pursuant  to  a  valid  prescription  or 
order,  from  a  practitioner  acting  in  the 
course  of  professional  practice  or 
otherwise  allowed  by  Federal  or  State 
law. 

(c)  Presence  within  the  area 
administered  by  the  Presidio  Trust 
when  under  the  influence  of  alcohol  or 
a  controlled  substance  to  a  degree  that 
may  endanger  oneself  or  another  person, 
or  damage  property  or  resources  of  the 
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area  administered  by  the  Presidio  Trust, 
is  prohibited. 

§1002.38    Oambling. 

(a)  GambUng  in  any  form,  or  the 
operation  of  gambling  devices,  is 
prohibited. 

(b)  This  regulation  applies,  regardless 
of  land  ownership,  on  all  lands  and 
waters  within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  under  the  legislative  jxuisdiction  of 
the  United  States. 

§1002.37    Noncommercial  sollcttlng. 

Soliciting  or  demanding  gifts,  money, 
goods  or  services  is  prohibited,  except 
pursuant  to  the  terms  and  conditions  of 
a  permit  that  has  been  issued  under 
§  1002.50,  §  1002.51  or  §  1002.52. 

§  1002.38    Explosives. 

(a)  Using,  possessing,  storing,  or 
transporting  explosives,  blasting  agents 
or  explosive  materials  is  prohibited, 
except  pursuant  to  the  terms  and 
conditions  of  a  permit.  When  permitted, 
the  use,  possession,  storage  and 
transportation  shall  be  in  accordance 
with  applicable  Federal  and  State  laws. 

(b)  Using  or  possessing  fireworks  and 
firecrackers  is  prohibited,  except 
pursuant  to  the  terms  amd  conditions  of 
a  permit  or  in  designated  areas  under 
such  conditions  as  the  Board  may 
establish,  and  in  accordance  with 
applicable  State  law. 

fc)  Violation  of  the  conditions 
estabUshed  by  the  Board  or  of  the  terms 
and  conditions  of  a  permit  issued  in 
accordance  with  this  section  is 
prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  permit. 

§1002.50    Special  events. 

(a)  Sports  events,  pageants,  regattas, 
public  spectator  attractions, 
entertainments,  ceremonies,  and  similar 
events  are  allowed:  Provided,  however. 
There  is  a  meaningful  association 
between  the  area  administered  by  the 
Presidio  Trust  and  the  events,  and  the 
observance  contributes  to  visitor 
understanding  of  the  significance  of  the 
area  administered  by  the  Presidio  Trust, 
and  a  permit  therefore  has  been  issued 
by  the  Executive  Director.  A  permit 
shall  be  denied  if  such  activities  would: 

(1)  Cause  injury  or  damage  to 
resources  of  the  area  administered  by 
the  Presidio  Trust;  or 

(2)  Be  contrary  to  the  purposes  of  the 
Presidio  Trust  Act;  or 

(3)  Unreasonably  interfere  with 
interpretive,  visitor  service,  or  other 
program  activities,  or  with  the 
administrative  activities  of  the  Presidio 
Trust  or  the  National  Park  Service;  or 

(4)  Substantially  impair  the  operation 
of  pubUc  use  facilities  or  services  of 


Presidio  Trust  concessioners  or 
contractors;  or 

(5)  Present  a  clear  and  present  danger 
to  the  public  health  and  safety:  or 

(6)  Result  in  significant  conflict  with 
other  existing  uses. 

(b)  An  appUcation  for  such  a  permit 
shall  set  forth  the  name  of  the  applicant, 
the  date,  time,  duration,  nature  and 
place  of  the  proposed  event,  an  estimate 
of  the  nimiber  of  persons  expected  to 
attend,  a  statement  of  equipment  and 
facihties  to  be  used,  and  any  other 
information  required  by  the  Executive 
Director.  The  application  shall  be 
submitted  so  as  to  reach  the  Executive 
Director  at  least  72  hours  in  advance  of 
the  proposed  event. 

(c)  As  a  condition  of  permit  issuance, 
the  Executive  Director  may  require: 

(1)  The  filing  of  a  bond  payable  to  the 
Presidio  Trust,  in  an  amount  adequate 
to  cover  costs  such  as  restoration, 
rehabilitation,  and  cleanup  of  the  area 
used,  and  other  costs  resulting  from  the 
special  event.  In  Ueu  of  a  bond,  a 
permittee  may  elect  to  deposit  cash 
equal  to  the  amount  of  the  required 
bond. 

(2)  In  addition  to  the  requirements  of 
paragraph  (c)(1)  of  this  section,  the 
acquisition  of  liability  insurance  in 
which  the  United  States  is  named  as  co- 
insured  in  an  amount  sufficient  to 
protect  the  United  States. 

(d)  The  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  the  area 
administered  by  the  Presidio  Trust  for 
the  purposes  of  the  Presidio  Trust  Act. 
It  may  also  contain  reasonable 
limitations  on  the  equipment  used  and 
the  time  and  area  within  which  the 
event  is  allowed. 

(e)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  is 
prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  permit. 

§  1002.51     Public  assemblies,  meetings. 

(a)  Public  assemblies,  meetings, 
gatherings,  demonstrations,  parades  and 
other  pubUc  expressions  of  views  are 
allowed  within  the  area  administered  by 
the  Presidio  Trust,  provided  a  permit 
therefore  has  been  issued  by  the 
Executive  Director. 

(b)  An  application  for  such  a  permit 
shall  set  forth  the  name  of  the  appUcant; 
the  date,  time,  duration,  nature  and 
place  of  the  proposed  event;  an  estimate 
of  the  number  of  persons  expected  to 
attend;  a  statement  of  equipment  and 
facilities  to  be  used  and  any  other 
information  required  by  the  permit 
application  form. 


(c)  The  Executive  Director  shall, 
without  unreasonable  delay,  issue  a 
permit  on  proper  application  unless: 

(1)  A  prior  application  for  a  permit  for 
the  same  time  and  place  has  been  made 
that  has  been  or  will  be  granted  and  the 
activities  authorized  by  that  permit  do 
not  reasonably  allow  multiple 
occupancy  of  that  particular  area;  or 

(2)  It  reasonably  appears  that  the 
event  will  present  a  clear  and  present 
danger  to  the  pubUc  health  or  safety;  or 

(3)  The  event  is  of  such  nature  or 
duration  that  it  cannot  reasonably  be 
accommodated  in  the  f>articular  location 
applied  for,  considering  such  things  as 
damage  to  resources  or  facilities  of  the 
area  administered  by  the  Presidio  Trust, 
impairment  of  a  protected  area's 
atmosphere  of  peace  and  tranquilUty,  ' 
interference  with  program  activities,  or 
impairment  of  public  use  fadUties. 

(d)  If  a  permit  is  denied,  the  applicant 
shall  be  so  informed  in  writing,  with  the 
reason(s)  for  the  denial  set  forth. 

(e)  The  Board  shall  designate  on  a 
map,  that  shall  be  available  in  the  office 
of  the  Presidio  Trust,  the  locations 
available  for  public  assemblies. 
Locations  may  be  designated  as  not 
available  only  if  such  activities  would: 

(1)  Cause  injury  or  damage  to 
resources  of  the  area  administered  by 
the  Presidio  Trust;  or 

(2)  Unreasonably  impair  the 
atmosphere  of  peace  and  tranquillity 
maintained  in  wilderness,  natural, 
historic  or  commemorative  zones:  or 

(3)  Unreasonably  interfere  with 
interpretive,  visitor  service,  or  other 
program  activities,  or  with  the 
administrative  activities  of  the  Presidio 
Trust  or  the  National  Park  Service;  or 

(4)  Substantially  impair  the  operation 
of  public  use  facilities  or  services  of 
Presidio  Trust  concessioners  or 
contractors;  or 

(5)  Present  a  clear  and  present  danger 
to  thepublic  health  and  safety. 

(f)  Tne  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  the  area 
administered  by  the  Presidio  Trust  for 
the  purposes  of  the  Presidio  Trust  Act. 
It  may  also  contain  reasonable 
limitations  on  the  equipment  used  and 
the  time  and  area  within  which  the 
event  is  allowed. 

(g)  No  permit  shall  be  issued  for  a 
period  in  excess  of  7  days,  provided  that 
permits  may  be  extended  for  like 
periods,  upon  a  new  application,  unless 
another  appUcant  has  requested  use  of 
the  same  location  and  multiple 
occupancy  of  that  location  is  not 
reasonably  possible. 

(h)  It  is  prohibited  for  persons 
engaged  in  activities  covered  under  this 
section  to  obstruct  or  impede 
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pedestrians  or  vehicles,  or  harass 
visitors  with  physical  contact. 

(i)  A  permit  may  be  revoked  under 
any  of  those  conditions,  as  listed  in 
paragraph  (c)  of  this  section,  that 
constitute  grounds  for  denial  of  a 
permit,  or  for  violation  of  the  terms  and 
conditions  of  the  permit.  Such  a 
revocation  shall  be  made  in  writing, 
with  the  reason(s)  for  revocation  clearly 
set  forth,  except  under  emergency 
circumstances,  when  an  immediate 
verbal  revocation  or  suspension  may  be 
made  to  be  followed  by  written 
confirmation  within  72  hours. 

(j)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  may  result 
in  the  suspension  or  revocation  of  the 
permit. 

S  1002.52    Sale  or  distribution  of  printed 
matter. 

(a)  The  sale  or  distribution  of  printed 
matter  is  allowed  within  the  area 
administered  by  the  Presidio  Trust, 
provided  that  a  permit  to  do  so  has  been 
issued  by  the  Executive  Director,  and 
provided  further  that  the  printed  matter 
is  not  solely  commercial  advertising. 

(b)  An  application  for  such  a  permit 
shall  set  forth  the  ncune  of  the  appUcant; 
the  name  of  the  organization  (if  any);  the 
date,  time,  duration,  and  location  of  the 
proposed  sale  or  distribution;  the 
number  of  participants;  and  any  other 
information  required  by  the  permit 
application  form. 

(c)  The  Executive  Director  shall, 
without  unreasonable  delay,  issue  a 
permit  on  proper  application  unless: 

(1)  A  prior  application  for  a  permit  for 
the  same  time  and  location  has  been 
made  that  has  been  or  will  be  granted 
and  the  activities  authorized  by  that 
permit  do  not  reasonably  allow  multiple 
occupancy  of  the  particular  area;  or 

(2)  It  reasonably  appears  that  the  sale 
or  distribution  will  present  a  clear  and 
present  danger  to  the  public  health  and 
safety;  or 

(3)  The  number  of  persons  engaged  in 
the  sale  or  distribution  exceeds  the 
number  that  can  reasonably  be 
accommodated  in  the  particular  location 
applied  for,  considering  such  things  as 
damage  to  resources  or  facilities  of  the 
area  administered  by  the  Presidio  Trust, 
impairment  of  a  protected  area's 
atmosphere  of  peace  and  tranquillity, 
interference  with  program  activities,  or 
impairment  of  public  use  facilities;  or 

(4)  The  location  applied  for  has  not 
been  designated  as  available  for  the  sale 
or  distribution  of  printed  matter;  or 

(5)  The  activity  would  constitute  a 
violation  of  an  apphcable  law  or 
regulation. 


(d)  If  a  permit  is  denied,  the  applicant 
shall  be  so  informed  in  writing,  with  the 
reason(s)  for  the  denial  set  for3i. 

(e)  The  Board  shall  designate  on  a 
map,  which  shall  be  available  for 
insp>ection  in  the  office  of  the  Presidio 
Trust,  the  locations  within  the  area 
administered  by  the  Presidio  Trust  that 
are  available  for  the  sale  or  distribution 
of  printed  matter.  Locations  may  be 
designated  as  not  available  only  if  the 
sale  or  distribution  of  printed  matter 
would: 

(1)  Cause  injury  or  damage  to 
resources  of  the  area  administered  by 
the  Presidio  Trust;  or 
'    (2)  Unreasonably  impair  the 
atmosphere  of  peace  and  tranquillity 
maintained  in  wilderness,  natural, 
historic,  or  commemorative  zones;  or 

(3)  Unreasonably  interfere  with 
interpretive,  visitor  service,  or  other 
program  activities,  or  with  the 
administrative  activities  of  the  Presidio 
Trust  or  the  National  Park  Service;  or 

(4)  Substantially  impair  the  operation 
of  public  use  facilities  or  services  of 
Presidio  Trust  concessioners  or 
contractors;  or 

(5)  Present  a  clear  and  present  damage 
to  the  public  health  and  safety. 

(f)  The  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  the  area 
administered  by  the  Presidio  Trust  for 
the  purposes  of  the  Presidio  Trust  Act. 

(g)  No  permit  shall  be  issued  for  a 
period  in  excess  of  14  consecutive  days, 
provided  that  permits  may  be  extended 
for  like  periods,  upon  a  new 
application,  unless  another  applicant 
has  requested  use  of  the  same  location 
and  multiple  occupancy  of  that  location 
is  not  reasonably  possible. 

(h)  It  is  prohibited  for  persons 
engaged  in  the  sale  or  distribution  of 
printed  matter  under  this  section  to 
obstruct  or  impede  pedestrians  or 
vehicles,  harass  visitors  with  physical 
contact  or  persistent  demands, 
misrepresent  the  purposes  or  affiliations 
of  those  engaged  in  the  sale  or 
distribution,  or  misrepresent  whether 
the  printed  matter  is  available  without 
cost  or  donation. 

(i)  A  permit  may  be  revoked  under 
any  of  those  conditions,  as  listed  in 
paragraph  (c)  of  this  section,  that 
constitute  grounds  for  denial  of  a 
permit,  or  for  violation  of  the  terms  and 
conditions  of  the  permit.  Such  a 
revocation  shall  be  made  in  vmting, 
with  the  reason(s)  for  revocation  clearly 
set  forth,  except  under  emergency 
circumstances,  when  an  immediate 
verbal  revocation  or  suspension  may  be 
made,  to  be  followed  by  written 
confirmation  within  72  hours. 


(j)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  s€iction  may  result 
in  the  suspension  or  revocation  of  the 
permit. 

S 1 002.60    Livestock  use  and  agriculture. 

(a)  The  running-at- large,  herding, 
driving  across,  allowing  on,  pasturing  or 
grazing  of  hvestock  of  any  kind  within 
the  area  administered  by  the  Presidio 
Trust  or  the  use  of  such  area  for 
agricultural  purposes  is  prohibited, 
except: 

(1)  As  specifically  authorized  by 
Federal  statutory  law;  or 

(2)  As  required  under  a  reservation  of 
use  rights  arising  from  acquisition  of  a 
tract  of  land;  or 

(3)  As  designated,  when  conducted  as 
a  necessary  and  integral  part  of  a 
recreational  activity  or  required  in  order 
to  maintain  a  historic  scene. 

(b)  Activities  authorized  pursuant  to 
any  of  the  exceptions  provided  for  in 
paragraph  (a)  of  this  section  shall  be 
allowed  only  pursuant  to  the  terms  and 
conditions  of  a  Ucense,  permit  or  lease. 
Violation  of  the  terms  and  conditions  of 
a  license,  permit  or  lease  issued  in 
accordemce  with  this  paragraph  is 
prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  license, 
permit,  or  lease. 

(c)  Impounding  of  livestock.  (1) 
Livestock  trespassing  within  the  area 
administered  by  the  Presidio  Trust  may 
be  impounded  by  the  Executive  Director 
and,  if  not  claimed  by  the  owner  within 
the  periods  specified  in  this  paragraph, 
shall  be  disposed  of  in  accordance  with 
applicable  Federal  and  State  law. 

(2)  In  the  absence  of  applicable 
Federal  or  State  law,  the  livestock  shall 
be  disposed  of  in  the  following  manner: 

(i)  Ii  the  owner  is  known,  prompt 
written  notice  of  impoundment  will  be 
served,  and  in  the  event  of  the  owner's 
failure  to  remove  the  impounded 
livestock  within  five  (5)  days  fitjm 
delivery  of  such  notice,  it  will  be 
disposed  of  in  accordance  with  this 
paragraph. 

(ii)  If  the  owner  is  unknown,  disposal 
of  the  livestock  shall  not  be  made  until 
at  least  fifteen  (15)  days  have  elapsed 
from  the  date  that  a  notice  of 
impoundment  is  originally  published  in 
a  newspaper  of  general  circulation  in 
the  county  in  which  the  trespass  occurs 
or,  if  no  such  newspaper  exists, 
notification  is  provided  by  other 
appropriate  means. 

(iii)  The  owner  may  redeem  the 
livestock  by  submitting  proof  of 
ownership  and  paying  all  expenses  of 
the  United  States  for  capturing, 
advertising,  pasturing,  feeding, 
impounding,  and  the  amount  of  damage 
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to  public  property  injured  or  destroyed 
as  a  result  of  the  trespass. 

(iv)  In  determining  the  claim  of  the 
government  in  a  livestock  trespass,  the 
value  of  forage  consumed  shall  be 
computed  at  the  commercial  rates 
prevailing  in  the  locality  for  the  class  of 
livestock  found  in  trespass.  The  claim 
shall  include  the  pro  rata  salary  of 
employees  for  the  Ume  spent  and  the 
expenses  incurred  as  a  result  of  the 
investigation,  reporting,  and  settlement 
or  prosecution  of  the  claim. 

(v)  If  livestock  impoxmded  under  this 
paragraph  is  offered  at  public  sale  and 
no  bid  is  received,  or  if  the  highest  bid 
received  is  less  than  the  amount  (jf  the 
claim  of  the  United  States  or  of  the 
officer's  appraised  value  of  the 
livestock,  whichever  is  the  lesser 
amount,  such  livestock,  may  be  sold  at 
private  sale  for  the  highest  amount 
obtainable,  condemned  and  destroyed, 
or  converted  to  the  use  of  the  United 
States. 

$  1002.61     Residing  on  Federal  lands. 

(a)  Residing  within  the  area 
administered  by  the  Presidio  Trust, 
other  than  on  privately  owned  lands, 
except  pursuant  to  the  terms  and 
conditions  of  a  permit,  lease  or  contract, 
is  prohibited. 

(b)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  is 
prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  permit. 

§1002.62    Memoiiallzation. 

(a)  The  installation  of  a  monument, 
memorial,  tablet,  structure,  or  other 
commemorative  installation  within  the 
area  administered  by  the  Presidio  Trust 
without  the  authorization  of  the  Board 
is  prohibited. 

(b)  The  scattering  of  human  ashes 
from  cremation  is  prohibited,  except 
pursuant  to  the  terms  and  conditions  of 
a  permit,  or  in  designated  areas 
according  to  conditions  which  may  be 
established  by  the  Board. 

(c)  Failure  to  abide  by  area 
designations  and  established  conditions 
is  prohibited. 

(d)  Violation  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  is 
prohibited  and  may  result  in  the 
suspension  or  revocation  of  the  permit. 

§  1 002.63    Boating  and  water  use  activities. 

-  Swimming,  boating  and  the  use  of  any 
water  vessel  are  prohibited  within  the 
area  administered  by  the  Presidio  Trust. 


PART  1004— VEHICLES  AND  TRAFFIC 
SAFETY 


Applicabilit>-  and  scope. 
State  law  applicable. 
Authorized  emergency  vehicle*. 
RefKjrt  of  motor  vehicle  accident. 
Travel  on  Presidio  Trust  roads  and 
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incapable  of  reporting  the  accident,  an 
occupant  of  the  vehicle  shall  report  the 
accident  to  the  Executive  Director. 

(b)  A  person  shall  not  tow  or  move  a 
vehicle  that  has  been  involved  in  an 
accident  without  first  notifying  the 
Executive  Director  imless  the  position  of 
the  vehicle  constitutes  a  hazard  or  prior 
notification  is  not  practicable,  in  which 
case  notification  shall  be  made  before 
the  vehicle  is  removed  from  the  area 
administered  by  the  Presidio  Trust. 

(c)  Failure  to  comply  with  a  reporting 
requirement  specified  in  paragraph  (a) 
or  (b)  of  this  section  is  prohibited. 

(d)  The  notification  requirements 
imposed  by  this  section  do  not  relieve 
the  operator  and  occupants  of  a  motor 
vehicle  involved  in  an  accident  of  the 
responsibility  to  satisfy  reporting 
requirements  imposed  by  State  law. 


§  1 004. 1    Applicability  and  scope. 

The  apphcabihty  of  the  regulations  in 
this  part  is  described  in  §1001.2  of  this 
chapter.  The  regulations  in  this  part  also 
apply,  regardless  of  land  ownership,  on 
all  roadways  and  parking  areas  within 
the  boundaries  of  the  area  administered 
by  the  Presidio  Trust  that  are  open  to 
public  traffic  and  that  are  imder  the 
legislative  jurisdiction  of  the  United 
States. 

§  1004.2    State  law  applicable. 

(a)  Unless  specifically  addressed  by 
regulations  in  this  chapter,  traffic  and 
the  use  of  vehicles  within  the 
boundaries  of  the  area  administered  by 
the  Presidio  Trust  are  governed  by  State 
law.  State  law  that  is  now  or  may  later 
be  in  effect  is  adopted  and  made  a  part 
of  the  regulations  in  this  ptut. 

(b)  Violating  a  provision  of  State  law 
is  prohibited. 

§  1004.3    Auttiorized  emergency  vehicles. 

(a)  The  operator  of  an  authorized 
emergency  vehicle,  when  responding  to 
an  emergency  or  when  pursuing  or 
apprehending  an  actual  or  suspected 
violator  of  the  law,  may: 

(1)  Disregard  traffic  control  devices; 

(2)  Exceed  the  speed  limit;  and 

(3)  Obstruct  traffic. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  do  not  relieve  the  operator 
from  the  duty  to  operate  with  due  regard 
for  the  safety  of  persons  and  property. 

§  1 004.4    Report  of  motor  vehicle  accident 

(a)  The  operator  of  a  motor  vehicle 
involved  in  an  accident  resulting  in 
property  damage,  personal  injury  or 
death  shall  report  the  accident  to  the 
Executive  Director  as  soon  as 
practicable,  but  within  24  hours  of  the 
accident.  If  the  operator  is  physically 


§  1 004. 1 0    Travel  on  Presidio  Trust  roads 
and  designated  routes. 

(a)  Operating  a  motor  vehicle  is 
prohibited  except  on  Presidio  Trust 
roads  and  in  parking  areas. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  motor  vehicle  not 
equipped  with  pneumatic  tires,  except 
that  a  track- laying  motor  vehicle  or  a 
motor  vehicle  equipped  with  a  similar 
traction  device  may  be  operated  on  a 
route  designated  for  these  vehicles  by 
the  Board. 

(2)  Operating  a  motor  vehicle  in  a 
manner  that  causes  unreasonable 
damage  to  the  surface  of  a  Presidio  Trust 
road  or  route. 

$  1004. 1 1    Load,  weight  and  size  limits. 

(a)  Vehicle  load,  weight  and  size 
limits  established  by  State  law  apply  to 
a  vehicle  operated  on  a  Presidio  Trust 
road.  However,  the  Board  may  designate 
more  restrictive  limits  when  appropriate 
for  traffic  safety  or  protection  of  the  road 
sxu-face.  The  Board  may  require  a  permit 
and  establish  conditions  for  the 
operation  of  a  vehicle  exceeding 
designated  limits. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  vehicle  that  exceeds  a 
load,  weight  or  size  limit  designated  by 
the  Board. 

(2)  Failing  to  obtain  a  permit  when 
required. 

(3)  Violating  a  term  or  condition  of  a 
permit. 

(4)  Operating  a  motor  vehicle  with  an 
auxiliary  detachable  side  mirror  that 
extends  more  than  10  inches  beyond  the 
side  fender  line  except  when  the  motor 
vehicle  is  towing  a  second  vehicle. 

(c)  Violating  a  term  or  condition  of  a 
permit  may  also  result  in  the  suspension 
or  revocation  of  the  permit  by  the 
Executive  Director. 
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§  1 004.1 2    Traffic  control  devices. 

Failure  to  comply  with  the  directions 
of  a  traffic  control  device  is  prohibited 
unless  otherwise  directed  by  the 
Executive  Director. 

§1004.13    Obstructing  traffic 

The  following  are  prohibited: 

(a)  Stopping  or  parking  a  vehicle  upon 
a  Presidio  Trust  road,  except  as 
authorized  by  the  Executive  Director,  or 
in  the  event  of  an  accident  or  other 
condition  beyond  the  control  of  the 
operator. 

(b)  Operating  a  vehicle  so  slowly  as  to 
interfere  with  the  normal  flow  of  traffic. 

S 1 004. 1 4    Open  container  of  alcoholic 
beverage. 

(a)  Each  person  within  a  motor 
vehicle  is  responsible  for  complying 
with  the  provisions  of  this  section  that 
pertain  to  carrying  an  open  container. 
The  operator  of  a  motor  vehicle  is  the 
person  responsible  for  complying  with 
the  provisions  of  this  section  that 
pertain  to  the  storage  of  an  open 
container. 

(b)  Carrying  or  storing  a  bottle,  can  or 
other  receptacle  containing  an  alcoholic 
beverage  that  is  open,  or  has  been 
opened,  or  whose  seal  is  broken  or  the 
contents  of  which  have  been  partially 
removed,  within  a  motor  vehicle  in  the 
area  administered  by  the  Presidio  Trust 
is  prohibited. 

(c)  This  section  does  not  apply  to: 

(1)  An  open  container  stored  in  the 
trunk  of  a  motor  vehicle  or,  if  a  motor 
vehicle  is  not  equipped  with  a  trunk,  to 
an  open  container  stored  in  some  other 
portion  of  the  motor  vehicle  designed 
for  the  storage  of  luggage  and  not 
normally  occupied  by  or  readily 
accessible  to  the  operator  or  passengers; 
or 

(2)  An  open  container  stored  in  the 
hving  quarters  of  a  motor  home  or 
camper;  or 

(3)  Unless  otherwise  prohibited,  an 
open  container  carried  or  stored  in  a 
motor  vehicle  parked  at  an  authorized 
campsite  where  the  motor  vehicle's 
occupant(s)  are  camping. 

(d)  For  the  purpose  of  paragraph  (c)(1) 
of  this  section,  a  utility  compartment  or 
glove  compartment  is  deemed  to  be 
readily  accessible  to  the  operator  and 
passengers  of  a  motor  vehicle. 

§1004.15    Safety  belts. 

(a)  Each  operator  and  passenger 
occupying  any  seating  position  of  a 
motor  vehicle  in  the  area  administered 
by  the  Presidio  Trust  will  have  the 
safety  belt  or  child  restraint  system 
properly  fastened  at  all  times  when  the 
vehicle  is  in  motion.  The  safety  belt  and 
child  restraint  system  will  conform  to 


applicable  United  States  Department  of 
Transportation  standards. 

(b)  This  section  does  not  apply  to  an 
occupant  in  a  seat  that  was  not 
originally  equipped  by  the  manufacturer 
with  a  safety  belt  nor  does  it  apply  to 
a  person  who  can  demonstrate  that  a 
medical  condition  prevents  restraint  by 
a  safety  belt  or  other  occupant 
restraining  device. 

§1004.20    Right  of  way. 

An  operator  of  a  motor  vehicle  shall 
yield  the  right  of  way  to  pedestrians, 
saddle  and  pack  animals  and  vehicles 
drawn  by  animals.  Failure  to  yield  the 
right  of  way  is  prohibited. 

§1004.21    Speed  limits. 

(a)  Speed  limits  in  the  area 
administered  by  the  Presidio  Trust  are 
as  follows: 

(1)  15  miles  per  hour:  within  all 
school  zones,  campgrounds,  picnic 
areas,  parking  areas,  utility  areas, 
business  or  residential  areas,  other 
places  of  public  assemblage  and  at 
emergency  scenes. 

(2)  25  miles  per  hour:  upon  sections 
of  Presidio  Trust  road  under  repair  or 
construction. 

(3)  45  miles  per  hour:  upon  all  other 
Presidio  Trust  roads. 

(b)  The  Board  may  designate  a 
different  speed  limit  upon  any  Presidio 
Trust  road  when  a  speed  limit  set  forth 
in  paragraph  (a)  of  this  section  is 
determined  to  be  unreasonable,  unsafe 
or  inconsistent  with  the  purposes  of  the 
Presidio  Trust  Act.  Speed  limits  shall  be 
posted  by  using  standard  traffic  control 
devices. 

(c)  Operating  a  vehicle  at  a  speed  in 
excess  of  the  speed  limit  is  prohibited. 

(d)  An  authorized  person  may  utilize 
radiomicrowaves  or  other  electrical 
devices  to  determine  the  speed  of  a 
vehicle  on  a  Presidio  Trust  road.  Signs 
indicating  that  vehicle  speed  is 
determined  by  the  use  of 
radiomicrowaves  or  other  electrical 
devices  are  not  required. 

§  1004.22    Unsafe  operation. 

(a)  The  elements  of  this  section 
constitute  offenses  that  are  less  serious 
than  reckless  driving.  The  offense  of 
reckless  driving  is  defined  by  State  law 
and  violations  are  prosecuted  pursuant 
to  the  provisions  of  §  1004.2. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  motor  vehicle  vdthout 
due  care  or  at  a  speed  greater  than  that 
which  is  reasonable  and  prudent 
considering  wildlife,  traffic,  weather, 
road  and  light  conditions  and  road 
character. 

(2)  Operating  a  motor  vehicle  in  a 
manner  which  unnecessarily  causes  its 


tires  to  squeal,  skid  or  break  free  of  the 
road  surface. 

(3)  Failing  to  maintain  that  degree  of 
control  of  a  motor  vehicle  necessary  to 
avoid  danger  to  persons,  property  or 
wildlife. 

(4)  Operating  a  motor  vehicle  while 
allowing  a  person  to  ride: 

(i)  On  or  within  any  vehicle,  trailer  or 
other  mode  of  conveyance  towed  behind 
the  motor  vehicle  unless  specifically 
designed  for  carrying  passengers  while 
being  towed;  or 

(ii)  On  any  exterior  portion  of  the 
motor  vehicle  not  designed  or  intended 
for  the  use  of  a  passenger.  This 
restriction  does  not  apply  to  a  person 
seated  on  the  floor  of  a  truck  bed 
equipped  with  sides,  unless  prohibited 
by  State  law. 

§1004.23    Operating  under  the  influence  of 
alcohol  or  drugs. 

(a)  Operating  or  being  in  actual 
physical  control  of  a  motor  vehicle  is 
prohibited  while: 

(1)  Under  the  influence  of  alcohol,  or 
a  drug,  or  drugs,  or  any  combination 
thereof,  to  a  degree  that  renders  the 
operator  incapable  of  safe  operation;  or 

(2)  The  alcohol  concentration  in  the 
operator's  blood  or  breath  is  0.10  grams 
or  more  of  alcohol  per  100  milliliters  of 
blood  or  0.10  grams  or  more  of  alcohol 
per  210  liters  of  breath.  Provided 
however,  that  if  State  law  that  appUes 
to  operating  a  motor  vehicle  while 
under  the  influence  of  alcohol 
establishes  more  restrictive  limits  of 
alcohol  concentration  in  the  operator's 
blood  or  breath,  those  limits  supersede 
the  limits  specified  in  this  paragraph. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  also  apply  to  an  operator 
who  is  or  has  been  legally  entitled  to 
use  alcohol  or  another  dnig. 

(c)  Tests.  (1)  At  the  request  or 
direction  of  an  authorized  person  who 
has  probable  cause  to  believe  that  an 
operator  of  a  motor  vehicle  within  the 
area  administered  by  the  Presidio  Trust 
has  violated  a  provision  of  paragraph  (a) 
of  this  section,  the  operator  shall  submit 
to  one  or  more  tests  of  the  blood,  breath, 
saliva  or  urine  for  the  purpose  of 
determining  blood  alcohol  and  drug 
content. 

(2)  Refusal  by  an  operator  to  submit 
to  a  test  is  prohibited  and  proof  of 
refusal  may  be  admissible  in  any  related 
judicial  proceeding. 

(3)  Any  test  or  tests  for  the  presence 
of  alcohol  and  drugs  shall  be 
determined  by  and  administered  at  the 
direction  of  an  authorized  person. 

(4)  Any  test  shall  be  conaucted  by 
using  accepted  scientific  methods  and 
equipment  of  proven  accuracy  and 
reliabiUty  operated  by  personnel 
certified  in  its  use. 
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(d)  Presumptive  levels.  (1)  The  results 
of  chemical  or  other  quantitative  tests 
are  intended  to  supplement  the 
elements  of  probable  cause  used  as  the 
basis  for  the  arrest  qf  an  operator 
charged  with  a  violation  of  paragraph 
(a)(1)  of  this  sectlbn.  If  the  alcohol 
concentration  in  the  operator's  blood  or 
breath  at  the  time  of  testing  is  less  than 
alcohol  concentrations  specified  in 
paragraph  (a)(2)  of  this  section,  this  fact 
does  not  give  rise  to  any  presumption 
that  the  operator  is  or  is  not  under  the 
influence  of  alcohol. 

(2)  The  provisions  of  paragraph  (d)(1) 
of  this  section  are  not  intended  to  limit 
the  introduction  of  any  other  competent 
evidence  bearing  upon  the  question  of 
whether  the  operator,  at  the  time  of  the 
alleged  violation,  was  under  the 
influence  of  alcohol,  or  a  drug,  or  drugs, 
or  any  combination  thereof. 

$1004.30    Bicycles. 

(a)  The  use  of  a  bicycle  is  prohibited 
except  on  Presidio  Trust  roads,  in 
parking  areas  and  on  routes  designated 
for  bicycle  use;  provided,  however,  that 
the  Board  may  close  any  Presidio  Trust 
road  or  parking  area  to  bicycle  use 
pursuant  to  the  criteria  and  procedures 
of  §§1001.5  and  1001.7  of  this  chapter. 
Routes  may  only  be  designated  for 
bicycle  use  based  on  a  written 
determination  that  such  use  is 
consistent  with  the  protection  of 
natural,  scenic  and  aesthetic  values, 
safety  considerations  and  management 
objectives  and  will  not  distxuh  wildlife 
or  the  resources  of  the  area  administered 
by  the  Presidio  Trust. 

(b)  Designated  bicycle  routes.  The  use 
of  a  bicycle  is  p>ermitted  in  non- 
developed  areas,  as  follows: 

(1)  Bicycle  use  is  permitted  on  routes 
which  have  been  designated  by  the 
Board  as  bicycle  routes  by  the  posting 
of  signs,  and  as  designated  on  maps 
which  are  available  in  the  office  of  the 
Presidio  Trust  and  other  places 
convenient  to  the  pubUc. 

(2)  Bicycle  speed  limits  are  as  follows: 
(i)  15  miles  per  hour:  Upon  all 

designated  routes  within  the  area 
administered  by  the  Presidio  Trust. 

(ii)  5  miles  per  hour.  On  blind  curves 
and  when  passing  other  trail  users. 

(3)  The  followmg  are  prohibited: 
(i)  The  possession  of  a  bicycle  on 

routes  not  designated  as  open  to  bicycle 
use. 

(ii)  Operating  a  bicycle  on  designated 
bicycle  routes  between  simset  and 
simrise  without  exhibiting  on  the 
bicycle  or  on  the  operator  an  activated 
white  light  that  is  visible  from  a 
distance  of  at  least  500  feet  to  the  front 
and  with  a  red  Ught  or  reflector  visible 
from  at  least  200  feet  to  the  rear. 


(c)  A  person  operating  a  bicycle  is 
subject  to  all  sections  of  this  part  that 
apply  to  an  operator  of  a  motor  vehicle, 
except  §§  1004.4,  1004.10,  1004.11  and 
1004.14. 

(d)  The  following  are  prohibited: 

(1)  Possessing  a  bicycle  in  a 
wilderness  area  established  by  Federal 
statute. 

(2)  Operating  a  bicycle  during  periods 
of  low  visibility,  or  while  traveling 
through  a  tunnel,  or  between  sunset  and 
simrise,  without  exhibiting  on  the 
operator  or  bicycle  a  white  light  or 
reflector  that  is  visible  from  a  distance 
of  at  least  500  feet  to  the  front  and  with 
a  red  light  or  reflector  visible  from  at 
least  200  feet  to  the  rear. 

(3)  Operating  a  bicycle  abreast  of 
another  bicycle  except  where  authorized 
by  the  Executive  Director. 

(4)  Op>erating  a  bicycle  while 
consuming  an  alcoholic  beverage  or 
carrying  in  hand  an  open  container  of 
an  alcoholic  beverage. 

$100441    NtchhiWng. 

Hitchhiking  or  soliciting 
transportation  is  prohibited  except  in 
designated  areas  and  under  conditions 
estabhshed  by  the  Board. 

PART  1005— COMMERCIAL  AND 
PRIVATE  OPERATIONS 

Sec. 

1005.1  Advertisements. 

1005.2  Alcoholic  beverages;  sale  of 
intoxicants. 

1005.3  Business  operations. 

1005.4  Commercial  passenger-cairying 
motor  vehicles. 

1005.5  Commercial  photography. 

1005.6  Commercial  vehicles. 

1005. 7  Construction  of  buildings  or  other 
facilities. 

1005.8  Discrimination  in  employment 
practices. 

1005.9  Discrimination  in  furnishing  public 
accommodations  and  transportation 
services. 

1005.10-1005.12    (Reserved) 

1005.13  Nuisances. 

1005.14  Prospecting,  mining,  and  mineral 
leasing. 

Authority:  Pub.  L  104-333. 110  Stat.  4097 
(16  U.S.C.  460bb  note). 

$1005.1    Advertisements. 

Commercial  notices  or  advertisements 
shall  not  be  displayed,  posted,  or 
distributed  within  the  area  administered 
by  the  Presidio  Trust  imless  prior 
written  permission  has  been  given  by 
the  Executive  Director.  Such  permission 
may  be  granted  only  if  the  notice  or 
advertisement  is  of  goods,  services,  or 
facilities  available  within  the  area 
administered  by  the  Presidio  Trust  and 
such  notices  and  advertisements  are 
found  by  the  Executive  Director  to  be 


desirable  and  necessary  for  the 
convenience  and  guidance  of  the  public. 

$  1005.2    Alcoholic  beverages;  sale  of 
intoxicants. 

The  sale  of  alcoholic,  spirituous, 
vinous,  or  fermented  liquor,  containing 
more  than  1  percent  of  alcohol  by 
weight,  shall  conform  with  all 
appUcable  Federal,  State,  and  local  laws 
and  regulations.  (See  also  §  1002.35  of 
this  chapter.) 

$  1 005.3    Business  operations. 

Engaging  in  or  soliciting  any  business 
in  the  area  administered  by  the  Presidio 
Trust,  except  in  accordeuice  with  the 
provisions  of  a  permit,  contract,  or  other 
written  agreement  with  the  United 
States,  is  prohibited. 

$1005.4    Commercial  passenger-carrying 
motor  vehicles. 

Passenger-carrying  motor  vehicles 
that  are  so  large  as  to  require  special 
escort  in  order  to  proceed  safely  over 
Presidio  Trust  roads,  or  which  in  the 
judgment  of  the  Executive  Director  are 
beyond  the  carrying  capacity  or  safety 
factor  of  the  roads,  will  not  be  permitted 
in  the  area  administered  by  the  Presidio 
Trust,  except  that,  where  they  may 
satisfactorily  enter  and  travel  to  the 
Presidio  Trust  headquarters  they  may  be 
parked  there  during  the  period  of  stay. 

$  1005.5    Commercial  photograptiy. 

(a)  Motion  pictures,  television.  Before 
any  motion  picture  may  be  filmed  or 
any  television  production  or  sound 
track  may  be  made,  which  involves  the 
use  of  professional  casts,  settings,  or 
crews,  by  any  person  other  than  bona 
fide  newsreel  or  news  television 
personnel,  written  permission  must  first 
be  obtained  from  the  Executive  Director, 
in  accordance  with  the  following; 

(1)  Permit  required.  No  picture  may  be 
filmed,  and  no  television  production  or 
sound  track  made  on  any  area 
administered  by  the  Presidio  Trust,  by 
any  person  other  than  amateur  or  bona 
fide  newsreel  and  news  television 
photographers  and  soundmen,  unless 
written  permission  has  been  obtained 
from  the  Presidio  Trust.  AppUcations 
for  permission  should  be  submitted  to 
the  Executive  Director. 

(2)  Fees;  bonds,  (i)  No  fees  will  be 
charged  for  the  making  of  motion 
pictures,  television  productions  or 
sound  tracks  on  areas  administered  by 
the  Presidio  Trust.  The  regular  general 
admission  and  other  fees  currently  in 
effect  in  any  area  imder  the  jurisdiction 
of  the  Presidio  Trust  are  not  affected  by 
this  paragraph. 

(ii)  A  bond  shall  be  furnished,  or 
deposit  made  in  cash  or  by  certified 
check,  in  an  amount  to  be  set  by  the 
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official  in  charge  of  the  area  to  insure 
full  compliance  with  all  of  the 
conditions  prescribed  in  paragraph 
(a)(4]  of  this  section. 

(3)  Approval  of  application. 
Permission  to  make  a  motion  picture, 
television  production  or  sound  track  on 
areas  administered  by  the  Presidio  Trust 
will  be  granted  by  the  Executive 
Director  in  his  discretion  and  on 
acceptance  by  the  applicant  of  the 
conditions  set  forth  in  paragraph  (a)(4) 
of  this  section. 

(4)  Form  of  application.  The  following 
form  is  prescribed  for  an  application  for 
permission  to  make  a  motion  picture, 
television  production,  or  soimd  track  on 
areas  administered  by  the  Presidio 
Trust: 

Date    

To  the  Elxecutive  Director  of  the  Presidio 

Trust: 

Permission  is  requested  to  make,  in  the 

area  administered  by  the  Presidio  Trust,  a 

The  scope  of  the  filming  (or  production  or 
recording]  and  the  manner  and  extent  thereof 
will  be  as  follows: 


Weather  conditions  permitting,  work  will 
commence  on  approximately . 


and  will  be  completed  on  approximately 

.  (An  additional  sheet  should 

be  used  if  necessary.) 

The  undersigned  accepts  and  will  comply 
with  the  following  conditions: 

Utmost  care  will  be  exercised  to  see  that 
no  natiiral  features  are  injured,  and  after 
completion  of  the  work  the  area  will,  as 
required  by  the  official  in  charge,  either  be 
cleaned  up  and  restored  to  its  prior  condition 
or  left,  after  clean-xp,  in  a  condition 
saUsfoctory  to  the  official  in  charge. 

Credit  will  be  given  to  the  Presidio  Trust 
through  the  use  of  an  appropriate  title  or 
announcement,  unless  there  is  issued  by  the 
official  in  charge  of  the  area  a  written 
statement  that  no  such  courtesy  credit  is 
desired. 

Pictures  will  be  taken  of  wildlife  only 
when  such  wildlife  will  be  shown  in  its 
natural  state  or  under  approved  management 
conditions  if  such  wildlife  is  confined. 

Any  special  instructions  received  from  the 
official  in  chaige  of  the  area  will  be  complied 
with. 

Any  additional  information  relating  to  the 
privilege  applied  for  by  this  application  will 
be  furnished  upon  request  of  the  official  in 
charge. 

(Applicant) 

For 

(Company) 

Bond  Requirement  $  

Approved: 


(Date) 


(Tide) 


(b)  Still  photography.  The  taking  of 
photographs  of  any  vehicle,  or  other 
articles  of  commerce  or  models  for  the 
purpose  of  commercial  advertising 
without  a  written  permit  from  the 
Executive  Director  is  prohibited. 

S  1006.6    Commercial  vehicles. 

(a)  The  term  "Commercial  vehicle"  as 
used  in  this  section  shall  include,  but 
not  be  limited  to  trucks,  station  wagons, 
pickups,  passenger  cars  or  other 
vehicles  when  used  in  transporting 
movable  property  for  a  fee  or  profit, 
either  as  a  direct  charge  to  another 
person,  or  otherwise,  or  used  as  an 
incident  to  providing  services  to  another 
person,  or  used  in  connection  with  any 
business. 

(b)  The  use  of  government  roads 
within  the  area  administered  by  the 
Presidio  Trust  by  commercial  vehicles, 
when  such  use  is  in  no  way  connected 
with  the  operation  of  the  area 
administered  by  the  Presidio  Trust,  is 
prohibited,  except  that  in  emergencies 
the  Executive  Director  may  grant 
permission  to  use  Presidio  Trust  roads. 

(c)  The  Executive  Director  shall  issue 
I>ermits  for  commercial  vehicles  used  on 
Presidio  Trust  roads  when  such  use  is 
necessary  for  access  to  private  lands 
situated  within  or  adjacent  to  the  area 
administered  by  the  Presidio  Trust,  to 
which  access  is  otherwise  not  available. 

$1005.7    Construction  of  buildings  or  other 
facilities. 

Constructing  or  attempting  to 
construct  a  building,  or  other  structiu^, 
boat  dock,  road,  trail,  path,  or  other 
way,  telephone  line,  telegraph  line, 
power  line,  or  any  other  private  or 
public  utility,  upon,  across,  over, 
through,  or  imder  any  area  administered 
by  the  Presidio  Trust,  except  in 
accordance  with  the  provisions  of  a 
valid  permit,  contract,  or  other  written 
agreement  with  the  United  States,  is 
prohibited. 

$  1005.8    Discrimination  in  employment 
practices. 

(a)  The  proprietor,  owner,  or  operator 
of  any  hotel,  iim,  lodge  or  other  facility 
or  accommodation  offered  to  or  enjoyed 
by  the  general  public  within  the  area 
administered  by  the  Presidio  Trust  is 
prohibited  from  discriminating  against 
any  employee  or  maintaining  any 
employment  practice  which 
discriminates  because  of  race,  creed, 
color,  ancestry,  sex,  age,  disabling 
condition,  or  national  origin  in 
connection  with  any  activity  provided 
for  or  permitted  by  contract  with  or 
permit  from  the  Government  or  by 
derivative  subcontract  or  sublease.  As 
used  in  this  section,  the  term 


"employment"  includes,  but  is  not 
limited  to,  employment,  upgrading, 
demotion,  or  transfer,  recruitment,  or 
recruitment  advertising;  layoffs  or 
termination;  rates  of  pay  or  other  forms 
of  compensation;  and  selection  for 
training  including  apprenticeship. 

(b)  Each  such  proprietor,  owner  or 
operator  shall  post  either  the  following 
notice  or  notices  supplied  in  accordance 
with  Executive  Order  11246  at  such 
locations  as  will  ensure  that  the  notice 
and  its  contents  will  be  conspicuous  to 
any  person  seeking  employment: 

Notice 

This  is  a  &cility  op>erated  in  an  area  under 
the  jurisdiction  of  the  Presidio  Trust.  No 
discrimination  in  employment  practices  on 
the  basis  of  race,  creed,  color,  ancestry,  sex, 
age,  disabling  condition,  or  national  origin  is 
permitted  in  this  facility.  Violations  of  this 
prohibition  are  punishable  by  fine, 
imprisonment,  or  both.  Complaints  or 
violations  of  this  prohibition  should  be 
addressed  to  the  Executive  Director,  The 
Presidio  Trust.  P.O.  Box  29052,  San 
Francisco,  CA  94129-0052. 

(c)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
owrnership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  under  the  legislative  jurisdiction  of 
the  United  States. 

$1005.9    Discrimination  in  furnishing 
public  accommodations  and  transportation 
services. 

(a)  The  proprietor,  owner  or  operator 
and  the  employees  of  any  hotel,  inn, 
lodge,  or  other  facility  or 
accommodation  offered  to  or  enjoyed  by 
the  general  public  within  the  area 
administered  by  the  Presidio  Trust  and, 
while  using  such  area,  any  commercial 
passenger-carrying  motor  vehicle 
service  and  its  employees,  are 
prohibited  from: 

(1)  Publicizing  the  facilities, 
accommodations  or  any  activity 
conducted  therein  in  any  manner  that 
would  directly  or  inierentially  reflect 
upon  or  question  the  acceptability  of 
any  person  or  persons  because  of  race, 
creed,  color,  ancestry,  sex,  age,  disabling 
condition,  or  national  origin;  or 

(2)  Discriminating  by  segregation  or 
otherwise  against  any  person  or  persons 
because  of  race,  creed,  color,  ancestry, 
sex,  age,  disabling  condition,  or  national 
origin  in  furnishing  or  refusing  to 
furnish  such  person  or  persons  any 
accommodation,  facility,  service,  or 
privilege  offered  to  or  enjoyed  by  the 
general  public. 

(b)  Each  such  proprietor,  owner,  or 
operator  shall  post  the  following  notice 
at  such  locations  as  will  insure  that  the 
notice  and  its  contents  will  be 
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conspicuous  to  any  person  seeking 
accommodations,  facilities,  services,  or 
privileges: 

Notice 

This  is  a  facility  operated  in  an  area  under 
the  jxirisdiction  of  the  Presidio  Trust.  No 
discrimination  by  segregation  or  other  means 
in  the  furnishing  of  accommodations, 
facilities,  services,  or  privileges  on  the  basis 
of  race,  creed,  color,  ancestry,  sex,  age, 
disabling  condition  or  national  origin  is 
permitted  in  the  use  of  this  facility. 
Violations  of  this  prohibition  are  punishable 
by  fine,  imprisonment,  or  both.  Complaints 
of  violations  of  this  prohibition  should  be 
addressed  to  the  Executive  Direaor,  The 


Presidio  Trust,  P.O.  Box  29052,  San 
Francisco,  CA  94129-0052. 

(c)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust  that 
are  imder  the  legislative  jurisdiction  of 
the  United  States. 

§§1005.10-1005.12    [Reserved! 

§1005.13    Nuisances. 

The  creation  or  maintenance  of  a 
nuisance  upon  the  federally  owned 
lands  of  the  area  administered  by  the 
Presidio  Trust  or  upon  any  private  lands 


within  the  boundaries  of  the  area 
administered  by  the  Presidio  Trust 
imder  the  exclusive  legislative 
jurisdiction  of  the  United  States  is 
prohibited. 

§  1 005. 1 4     Prospecting,  mining,  and 
mineral  leasing. 

Prospecting,  mining,  and  the  location 
of  mining  claims  under  the  general 
mining  laws  and  leasing  under  the 
mineral  leasing  laws  are  prohibited  in 
the  area  administered  by  the  Presidio 
Trust  except  as  authorized  by  law. 

IFR  Doc  9ft-17308  Filed  &-29-98;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 

BUDGET 

Office  of  Federal  Procurement  Policy 

Small  Disadvantaged  Business 
Procurement;  Reform  of  Affirmative 
Action  in  Federal  Procurement 

agency;  Office  of  Federal  Procurement 
Policy  (OFPP).  OMB. 
action:  Notice  of  determination 
concerning  price  evaluation 
adjustments.     

SU»««ary:  The  Federal  Acquisition 
Regulation  (FAR),  48  CFR  Part  19, 
contains  regulations  permitting  eligible 
small  disadvantaged  businesses  (SDB's) 
to  receive  price  evaluation  adjustments 
in  Federal  procurement  programs.  The 
FAR  provides  further  that  the 
Department  of  Commerce  (DOC)  will 
determine  the  price  evaluation 
adjustments  available  for  use  in  Federal 
procurement  programs.  The  DOC.  in  the 
attached  memorandum,  determines 
price  evaluation  adjustments 
(percentages)  by  Standard  Industrial 
Classification  (SIC)  major  groups  and 
regions  that  are  effective  for  new 
solicitations  for  the  upcoming  year.  The 
DOC  memorandum  describes  the 
methodology  for  determining  price 
evaluation  adjustments. 
EFFECTIVE  DATE:  June  30,  1998. 
FOR  FURTHER  INFORHiUTlON  CONTACT:  Ms. 
Linda  G.  Williams.  Deputy  Associate 
Administrator.  Office  of  Federal 
Procurement  Policy.  Telephone  202- 
395-3302.  For  information  on  the 


Commerce  methodology,  contact  Mr. 
Jeffrey  Mayer.  Director  of  Policy 
Development.  Economics  and  Statistics 
Administration,  U.S.  Department  of 
Commerce.  Telephone  202-482-1728. 
SUPPtEMENTARY  INFORMATION: 

Procurement  Mechanisms  and  Factors 

FAR  Subpart  19.11  provides  for  the 
use  of  price  evaluation  adjustments  for 
eligible  SDBs.  OFPP  gives  notice  that 
the  attached  Memorandum  from  the 
DOC  determines  that  certain  SIC  major 
groups  are  eligible  for  a  price  evaluation 
adjustment.  The  Memorandum  also 
includes  factors  for  use  on  a  regional 
basis  in  certain  industries.  FAR  Subj>art 
19.11  provides  that  these  factors  are 
authorized  for  use  in  new  solicitations 
issued  on  or  after  October  1. 1998,  that 
allow  for  a  price  evaluation  adjustment. 
Allan  E.  Brown, 
Acting  Administrator. 
Attachment 

Department  of  Commerce 

Economics  and  Statistics 
Administration 

Memorandum  for  Office  of  Federal 

Prociuement  Policy 

From:  Jeffrey  L.  Mayer,  Director  of 

Policy  Development. 
Subect:  Price  Evaluation  Adjustments 

and  Benchmarking  "Methodology. 

Pursuant  to  new  Federal  Acquisition 
Regulation  (FAR)  19.201(b),  transmitted 
herein  is  the  Department  of  Commerce 
determination  on  the  price  evaluation 
adjustments  for  use  in  Federal 


procurements  and  the  supporting 
benchmarking  methodology. 

I.  Background 

FAR  19.201(b)  requires  the 
Department  of  Conmierce  to  determine 
price  evaluation  adjustments  for 
applicable  standard  industrial 
classification  (SIC)  major  groups.  To 
establish  price  evaluation  adjustments, 
the  Office  of  the  Chief  Economist  and 
the  Office  of  Policy  Development  in  the 
Economics  and  Statistics 
Administration  of  the  Department  of 
Commerce  (EXX!)  conducted  an 
economic  antilysis  to  identify  industries 
eligible  for  price  evaluation  adjustments 
to  implement  the  Administration's 
proposal  for  reforming  affirmative 
action  in  Federal  procurement 
programs. 

DOC  is  responsible  for:  (i)  developing 
the  methodology  for  calculating  the 
benchmark  limitations:  (ii)  developing 
the  methodology  for  calculating  the  size 
of  the  price  evaluation  adjustments  that 
should  be  employed  in  a  given  industry; 
and  (iii)  determining  applicable 
adjustments.  In  addition,  DOC  is 
charged  with  providing  information  to 
the  Small  Business  Administration  for 
its  use  in  administering  the  8(a) 
program. 

n.  Price  Evaluation  Adjustments 

Based  upon  the  methodology 
described  below,  DOC  determines  that  a 
price  evaluation  adjustment  of  ten 
percent  be  employed  in  the  following 
industries: 


INDUSTRIES  Eligible  for  Ten  Percent  Price  Evaluation  Adjustment 


SIC  major  Industry  group 


Bigibflity  (*) 


Description  of  Industry  grouping 


Agriculture,  Forestry,  and  Flehing 


Agricultural  production — crops. 

Agricultural  production — livestock. 

Agricultural  services. 

Forestry. 

Fishing,  hunting,  &  trapping. 


Mining 


Metal  minir>g. 

Coal  mining. 

Oil  &  gas  extraction. 

Extractxm  of  nonmetaNic  mir>erals,  ex. 


Fuels. 


Construction 


BulMing  constaiction — general  contractors. 

East  North  Central. 

East  South  Central. 

Middle  Atlantic. 

Mountain. 

New  England. 

Pacific. 

South  Atlantic. 

West  North  Central. 

West  South  Central. 
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Industries  Eugible  for  Ten  Percent  Price  Evaluation  Adjustment— Continued 


SIC  major  Indintry  group 

Eligibility  (*) 

Description  of  industry  grouping 

1 6  

1 6  

1 6  

16  ™ 

1 6  

1 6  

1 6  

16  :._. 

16  ~ 

16  

17  

1 7  „. — 

1 7  

17  

• 

• 

• 
• 

Heavy  construction  ottier  ttian  buildings — contractors. 

East  North  Central. 

East  South  Central 

Middie  Atlant)c. 

Mountain. 

New  England. 

Pacific. 

South  AUantJc. 

West  North  Central. 

West  South  Central. 

Construction — special  trade  contractors 

East  North  Central. 

East  South  Central. 

Middie  Atlantic 

Mountain. 

17  _.... 

New  England. 

17  

1 7  

17  -- 

17  

Pacific. 

South  Atlantic. 
West  North  Central. 
West  South  Central. 

Manufacturing 


20 
21 
22 
23 

24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 

39 


Food  &  kirxlred  products. 

Tobacco  products. 

Textile  miH  products. 

Apparel  4  other  finished  products  made  from  fabrics. 

Lumtier  4  wood  products,  ex.  Fumrture. 

Furniture  4  fixtures. 

Paper  4  allied  products. 

Printing,  publishing,  4  allied  industries 

Chemicals  4  allied  products. 

Petroleum  refining  4  related  industnes. 

Rubtwr  4  miscellaneous  plastics  products. 

Leather  4  leather  products. 

Stone,  clay,  glass,  4  concrete  products. 

Primary  metal  industnes. 

Fabricated  metal  products 

IrxJustrial  4  commercial  machinery  4  conxxjter  equipment 

Electronic  4  other  electrical  equipment  4  components,  ex.  Computers. 

Transportation  equipment. 

Measunng,  analyzing,  4  controlling  instruments;  photographtc,  medrcal  &  optical 

goods,  watches  4  clod^s. 
Miscellaneous  manufacturing  Industries. 


Transportation,  Communications,  Electric.  Gas,  Sanitary  Services 


40 

41 
42 

44 
45 
46 
47 
48 
49 


Railroad  transportation. 

Local  4  suburtian  transit  4  interurtian  highway  passenger  transportation. 

Motor  freight  transportation  4  warehousing. 

Water  transportation. 

Transportation  by  air. 

Pipelines,  exc.  natural  gas. 

Transportation  services. 

Communications . 

Electric,  gas.  4  sanitary  services. 


Wholesale  Trade 

50  

51   „ 

• 
* 

Wholesale  trade — durable  goods 
Wholesale  trade — nonduratite  goods. 

Retail  Trade 


52 
53 

54 
55 
56 
57 
58 
59 


Building  materials,  hardware,  garden  supply,  &  mot)ile  home  dealers. 

General  Merchandise  stores. 

Food  stores. 

Automotive  dealers  4  gasoline  service  stations. 

Apparel  4  accessory  stores. 

Home  furniture,  furnishings,  4  equipment  stores. 

Eating  4  drinking  places. 

Miscellaneous  retail. 
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Industries  Eugible  for  Ten  Percent  Price  Evaluation  Adjustment— Continued 


SIC  major  industry  ^txjp 


Eligtoilityn 


Descripbon  of  industry  grouping 


Financ«,  Insurance,  and  Real  Estate 


60  .. 

61  ... 

62  .. 

63  .. 

64  ... 

65  .. 
67  .. 


Depository  institutions. 

Norxteposrtory  adjustment  institutions. 

Security  4  commodity  brokers,  dealers,  exchanges,  4  services. 

Irwurance  earners. 

Insurarce  agents,  brokers,  4  services. 

Real  estate. 

HokJing  4  other  investment  offices. 


70 
72 
73 
75 
76 
78 
79 
80 
81 
82 
83 
84 
86 
87 


Ssrvlcss 


Hotels,  rooming  houses,  camps,  &  other  lodging  places. 

Personal  services. 

Business  services. 

Autonxjtrve  repair,  services,  4  parking. 

Miscellaneous  repair  services. 

Mobon  pictures. 

Amusement  4  recreation  services. 

Health  services. 

Legal  services. 

Educational  services. 

Social  services. 

Museums,  art  galleries,  4  botank»l  &  zoohsgcai  gardens 

Membership  organizations. 

Engineenng,  accounting,  research,  management,  4  related  services. 

Private  househoWs. 

Miscellaneous  services. 


m.  Benchmarking  Methodology 

DOC's  methodology  is  designed  to 
ensure  that  the  price  adjustments 
authorized  by  the  reforms  are  narrowly 
tailored  to  remedy  discrimination.  The 
methodology  includes  four  steps.  First, 
EKX;  identified  firms  that  are  "ready 
and  willing"  to  supply  the  federal 
government.  Second,  DOC  calculated 
the  federal  government's  utilization  of 
each  ready  and  willing  firm  as  the  FY 
1996  net  contract  obligations  awarded 
by  federal  agencies  to  each  ready  and 
willing  firm.  Third,  DOC  estimated  the 
capacity  of  each  ready  and  willing  firm 
to  supply  the  federal  government. 
Finally,  E)OC  compared  SDB  shares  of 
utilization  and  capacity  held  by  ready 
and  willing  firms  in  each  Contracting 
Arena  >  and  recommended  that  the  price 


■  A  firm's  Contracting  Arena  is  the  industry 
grouping  in  which  it  bid,  was  awarded  a  contract, 
or  had  8(a)  certification  and  (in  the  case  of 
construction  companies)  the  Census  Division  where 
it  was  located.  In  most  cases,  the  industry  grouping 
ia  the  two  digit  Standard  Industrial  Classification 
major  industry  group.  The  following  related  major 
industry  groups  were  regrouped  together  for 
purposes  of  applying  the  benchmarking 
methodology  because  otherwise  the  regression 
analysis  (described  below)  for  at  least  one  of  the 
constituent  major  industry  groups  would  have  had 
what  DOC  deemed  to  be  an  insufficient  number  of 
firms  (that  is,  less  than  30  degrees  of  freedom): 
agriculture  (SIC  Major  Industry  Groups  01,  02,  07); 
forestry  and  fishing  (08,  09);  mining  (10,  12, 13, 14); 
rubber,  misc  plastic  products,  and  leather  products 
(30,  31);  local  transit,  interurban  highway  passenger 
transportation,  and  misc.  transportation  services 
(41,  47);  pipelines  and  utilities  (46.  49):  retail  trade 


evaluation  adjustments  be  implemented 
where  SDB  share  of  industry  utilization 
falls  short  of  SDB  share  of  industry 
capacity. 

A.  Data 

DOC  set  four  major  criteria  for 
choosing  the  data  needed  to  estimate  the 
benchmark  limitations: 

•  The  data  should  be  as  current  as 
possible; 

•  The  data  should  include 
information  on  a  large  number  of  firms, 
including  SDBs; 

•  The  data  should  identify  firms  that 
are  ready  and  willing  to  supply  the 
federal  government; 

•  The  data  should  permit  the  direct 
comparison  of  capacity  and  utilization 
for  the  same  year. 

No  existing  data  sets,  such  as  the 
Survey  of  Minority-Owned  Business 
Enterprises  (conducted  by  the  U.S. 
Bureau  of  the  Census),  were  designed  to 
meet  these  criteria.  Consequently,  DOC 
identified  three  sets  of  firms  as  ready 
and  willing  to  supply  the  federal 
government  in  FY  1996.^  These  sets  are: 


other  than  eating  and  drinking  places  (53,  54,  55, 
56,  57,59);  and  finance,  insurance,  and  real  estate 
(60,  61,  62,  63,  64,  65,  67).  We  could  make  no 
satisfactory  aggregation  for  several  major  industry 
groups  (21,  40.  72.  78,  79,  81,  84,  86.  88)  that  would 
allow  analysis  with  a  sufficient  number  of  firms. 

'Unique  "firms"  were  identified  by  their 
Taxpayer  Identification  Numbers  (TIN)  and  the 
Contracting  Arenas  in  which  they  participated  in 
{edaral  contracting.  Firms  with  missing  or  defective 


1.  Bidders  from  a  sample  of 
competitive  procurements  (over 
$25,000)  in  FY  1996.  DOC  implemented 
a  survey  of  federal  contracting  officers, 
who  were  asked  to  identify  the  firms 
that  bid  in  a  random  sample  of  16,616 
procurements  (the  survey  had  a 
response  rate  of  76  percent).  The  sample 
of  procurements  was  drawn  from  a 
sampling  frame  consisting  of  all  new, 
competitive,  multi-bid  contracts 
awarded  by  major  federal  agencies.'  The 
sampling  frame  was  extracted  from  the 
Federal  Procurement  Data  System 
(FPDS)  for  prime  contract  actions  worth 
more  than  $25,000.*  The  sampling  frame 


TINs  or  Contracting  Arena  information  were  not 
included  in  the  unified  data  set.  A  firm  can  be  any 
for-profit  company,  non-profit  organization,  or  a 
state  or  local  government  establishment  that  bid  for 
a  federal  contract,  or  a  company  certified  in  the  8(a) 
program.  Finally,  some  firms  were  included  more 
than  once  If  they  p>articipated  in  federal  contracting 
in  more  than  one  Contracting  Arena. 

'The  agencies  were  all  14  cabinet  agencies,  plus 
EPA,  GSA,  NASA,  and  TVA.  which  together 
accounted  for  98.8  percent  of  the  value  of  all 
procurement  contracts  over  $25,000  in  FY  1996. 

'Awards  under  contracts  valued  at  S25,000  or 
less  (and  individual  contract  actions  worth  S25,0OO 
or  less  and  awarded  by  DOD)  accounted  for  only  7.2 
percent  of  all  federal  contract  awards  in  FY  1996. 
The  FPDS  does  not  include  detailed  data  on 
individual  contracts  worth  S25.0OO  or  less,  making 
it  impossible  to  include  these  contracts  in  IXX's 
analysis.  Since  the  SDB  share  of  the  sub-S25,0OO 
awards  was  only  3.3  percent,  while  the  SDB  share 
of  awards  over  S2S,000  was  5.8  percent,  omitting 
the  sub-S25,000  awards  (where  usage  of  8(a) 
contracting  Is  negligible)  does  not  under-estimate 
SDB  utilization. 
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was  stratified  by  the  two,  three,  or  four- 
digit  Standard  Industrial  Classification 
(SIC)  codes  corresponding  to  the  major 
activity  covered  by  each  contract.  For 
SIC  15.  SIC  16  and  SIC  17  (i.e., 
construction  industries),  the  sampling 
frame  was  further  stratified  by  the  nine 
multi-state  Census  Divisions  in  which 
the  contractor  was  located.  Each 
sampled  contract  had  a  sample  weight 
equal  to  the  reciprocal  of  its  probability 
of  being  sampled.  All  firms  responding 
to  the  solicitation  resulting  in  the 
contract  in  the  sample  were  included  in 
the  resulting  bidders'  data  set. 

2.  All  firms  that  won  all  other  types 
of  new  contracts  (over  $25,000)  in  FY 
1996,  i.e.,  firms  identified  in  the  FY 
1996  FPDS  that  were  the  sole  bidder  on 
new,  competitive  contracts,  and  firms 
awarded  new  contracts  in  FY  1996 
through  noncompetitive  contracting. ^ 

3.  All  firms  certified  as  active  ana 
eligible  for  8(a)  contracts  by  the  Small 
Business  Administration  in  FY  1996. 
whether  or  not  the  firms  won  new 
contracts  in  FY  1996. 

To  prevent  duplication,  DOC  matched 
the  three  data  sets  by  the  firms' 
Taxpayer  Identification  Numbers  and 
the  Contracting  Arenas  in  which  they 
participated  in  federal  contracting.  Each 
firm  that  appeared  in  data  sets  (2)  or  (3) 
was  given  a  sample  weight  of  1.0,  as 
these  firms  were  sampled  with 
certainty.  DOC  recomputed  the  sample 
weights  for  each  firm  that  appeared 
more  than  once  in  data  set  (1),  but  not 
in  data  sets  (2)  and  (3),  as  the  inverse 
of  the  joint  probabiUty  of  being  selected, 
where  the  probability  of  each 
solicitation  that  resulted  in  a  contract 
being  selected  was  independent.*  The 
resulting  "Ready  and  Willing  Data  Set" 
had  no  firms  with  duplicate  Taxpayer 
Identification  Numbers  in  the  same 
Contracting  Arena.' 


'Finns  listed  under  GSA  and  VA  schedules  in  FY 
1996  and  that  did  not  appear  elsewhere  in  the  FY 
1996  data  were  not  included  in  E>C)C's  analysis; 
total  orders  under  these  schedules  accounted  for 
only  1.6  percent  of  contract  awards  greater  than 
S2 5.000  in  FY  1996.  DOC  found  that  omitting  these 
firnis  had  no  effect  on  its  findings. 

•Competitive  contracts  were  sampled  without 
replacement  for  purposes  of  collecting  data  on 
bidders,  so  the  probability  of  selecting  one  contract 
is  independent  of  the  probability  of  selecting 
another.  However,  since  many  firms  bid  for  more 
than  one  contract,  bidders  were  sampled  with 
replacement. 

'  Some  firms  in  the  Ready  and  Willing  Data  Set 
did  not  consistently  identify  their  SDB  status.  DOC 
based  its  decision  on  which  SDB  designation  to 
accept  as  follows: 

•  All  8(a)  certified  firms  were  assumed  to  be 
SDBs: 

•  If  a  firm  was  not  8(a)  certified,  then  it  was 
considered  SDB  if  it  self-certified  as  SDB  on  any 
offer  in  the  bidders'  sample; 

•  If  a  firm  was  in  neither  the  8(a)  certified  data 
set  nor  in  the  bidders'  data  sat,  then  its  SDB  status 


DOC  then  matched  the  firms  in  the 
Ready  and  Willing  Data  Set  by  their 
Taxpayer  Identification  Niunbers  to  data 
on  firm  age.^  annual  payroll,  and  for- 
profit  status  for  all  payroll  taxpaying 
legal  entities  included  in  the  Census 
Bureau's  1995  Standard  Statistical 
Establishment  List  (SSEL),  which 
consists  of  all  establishments  in  the 
United  States.  The  SSEL  was  also  used 
to  fill  in  the  state  where  construction 
firms  were  located,  if  the  Ready  and 
Willing  Data  Set  was  missing  that 
information.' 

B.  Computing  SDB  Share  of  Utilization 

DOC  matched  firms  in  the  Ready  and 
Willing  Data  Set  to  the  FPDS,  by  their 
Taxpayer  Identification  Numbers  and 
Contracting  Arenas  to  obtain  the  total 
net  contract  obligations  actually 
awarded  ("utilization")  to  these  firms  in 
FY  1996.  The  resulting  data  set  is  called 
the  "Utilization  Data  Set."  DOC  then 
computed  the  SDB  share  of  utilization 
in  a  Contracting  Arena  by  dividing  the 
weighted  sum  of  utilization  of  SDB 
firms  in  the  Contracting  Arena  by  the 
weighted  sum  of  utilization  of  all  firms 
the  Contracting  Arena  (regardless  of 
SDB  status),  where  the  weights  were  the 
sample  weights  in  the  Ready  and 
Willing  Data  Set. 

C.  Estimating  SDB  Share  of  Capacity 

DOC  defined  a  firm's  capacity  to 
fulfill  federal  contracts  as  the  geometric 
mean  value  of  federal  contracting  work 
a  contractor  of  a  given  size  and  age 
handles,  in  a  given  Contracting  Arena. 
The  method  for  estimating  capacity  is  as 
follows: 

1.  Using  the  Utilization  Data  Set,  the 
natural  logarithm  of  utilization  was 
regressed  on  the  following  variables  for 
for-profit  firms  in  each  Contracting 
Arena  vdth  positive  utilization: 

•  A  constant  term; 

•  Firm  age  in  1996  (measured  as  the 
natural  logarithm  of  number  of  years 
since  the  firm  first  appeared  in  the 
SSEL); 


was  assumed  to  be  the  most  frequently  appearing 
status  that  appeared  for  the  furo  in  the  FPDS. 

■  More  precisely,  each  firm's  age  was  derived 
from  a  variable  in  the  SSEL  that  indicated  the  year 
that  the  TIN  first  appeared  in  the  SSEL,  the  earliest 
effective  year  being  1975,  when  Census  first  began 
keeping  track  of  when  firms  appeared  in  the  data 
set. 

»  Any  estimates  that  used  SSEL  data  were  subject 
to  the  Census  Bureau's  Title  13  disclosure  rules  and 
must  be  accompanied  by  this  standard  notice: 

"The  research  described  in  this  memorandum 
was  conducted  while  the  authors  were  research 
associates  at  the  Center  for  Economic  Studies.  U.S. 
Bureau  of  the  Census.  Research  results  and 
conclusions  expressed  are  those  of  the  authors  and 
do  not  necessarily  indicate  concurrence  by  the 
Bureau  of  the  Census  or  the  Center  for  Economic 
Studies." 


•  A  dummy  variable  if  the  firm  first 
appeared  in  the  SSEL  before  1975; 

•  The  natural  logarithm  of  1995 
payroll  (measured  in  thousands  of 
dollars); 

•  Interaction  terms  between  the 
natural  logarithm  of  payroll  and  the  two 
age  variables; 

•  A  dummy  variable  if  the  firm 
certified  that  it  met  the  Small  Business 
Administration's  definition  of  a  small 
business  in  that  Contracting  Arena. 

2.  Using  the  Utilization  Data  Set,  the 
mean  natural  logarithm  of  utilization 
was  computed  separately  for  two  groups 
of  firms  in  each  Contracting  Arena: 

•  Firms  missing  one  or  more  of  the 
regressors  listed  in  step  1  above; 

•  Non-profit  and  government 
establishments. 

This  was  done  so  that  we  would  not 
have  to  drop  these  firms  from  our 
analysis  and  possibly  bias  our  estimates. 
Not-for-profit  and  government  entities 
do  not  fit  well  into  our  basic  regression 
model,  since  payroll  data  are  probably 
not  a  true  measure  of  resource  limits  for 
a  government  establishment  and 
because  non-profit  organizations  may 
behave  differently  from  for-profit  firms 
participating  in  federal  contracting. 

3.  The  mean  natural  logarithm  of 
utilization  for  firms  of  a  given  size  and 
age  was  estimated  for  each  of  the  for- 
profit  firms  with  complete  data  in  the 
Ready  and  Willing  Data  Set  by 
computing  their  predicted  utilization 
using  the  regression  coefficients 
estimated  in  step  1  above  and  the 
corresponding  characteristics  of  ready 
and  willing  firms  (i.e.,  their  payroll,  age, 
and  small  business  status), 

4.  The  mean  natural  logarithm  of 
utilization  for  profit-making  firms  with 
missing  data  and  for  non-profit/ 
government  entities  in  the  Ready  and 
Willing  Data  Set  was  set  equal  to  the 
corresponding  means  computed  in  step 
2  above. 

5.  The  estimates  of  mean  natural 
logarithm  of  utilization  were 
exponentiated  to  convert  them  to  dollar 
amounts;  these  were  each  firm's 
"capacity"  to  fulfill  federal  contracts. 

6.  Weighted  sums  of  the  capacity 
estimates  were  then  computed  for  SDBs 
and  for  all  firms  in  each  Contracting 
Arena,  where  the  weights  were  the 
sample  weights  described  in  section 
in.A.  above. 

7.  The  benchmark  limitations  (i.e., 
SDB  share  of  industry  capacity  held  by 
firms  ready  and  willing  to  fulfill  federal 
contracts)  in  each  Contracting  Arena  is 
equal  to  the  ratio  of  the  weighted  sum 
of  SDB  capacities  to  the  weighted  simi 
uf  capacities  of  all  firms  in  the 
Contracting  Arena. 
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In  this  way,  DOC's  method  for 
estimating  capacity  converts  the  number 
of  ready  and  willing  firms  that  contract 
with  the  federal  government  to  aggregate 
expected  value  of  the  amount  (in 
dollars)  of  federal  contracting  that  ready 
and  willing  firms  potentially  could 
fulfill.  The  method  adjusts  raw  firm 
counts  to  reflect  observable 
characteristics  widely  believed  to  be 
associated  with  the  quantity  of  federal 
contracting  work  that  a  firm  is  able  to 
manage. 

rv.  Estimating  the  Size  of  the  Price 
Evaluation  Adjustment 

Based  on  the  Defense  Department's 
experience  with  its  price  evaluation 
adjustment,  DOC  determined  that  a 
price  evaluation  adjustment  of  ten 


percent  would  not  raise  the  SDB  share 
of  utilization  above  the  SDB  share  of 
capacity  held  by  firms  ready  and  willing 
to  fulfill  federal  contracts  in  any 
industry  (and  regions,  in  the  case  of  the 
construction  sector).  Accordingly,  DOC 
determined  that  there  were  no 
industries  (and  regions,  in  the  case  of 
the  construction  sector)  where  a  price 
evaluation  adjustment  greater  than  0 
[)ercent  and  less  than  ten  percent  would 
be  appropriate. 

V.  Basis  for  DOCs  Determinations 

EXX:  compared  the  benchmark 
limitations  for  each  Contracting  Arena 
to  the  SDB  shares  of  actual  utilization  in 
each  Contracting  Arena.  IXX! 
determined  that  a  price  adjustment  be 
used  in  those  Contracting  Arenas  where 


it  can  be  shown  that  SDBs  have  a  greater 
share  of  capacity  than  the  federal 
government  is  using,  i.e.,  where  the 
benchmark  limitations  exceed  SDB 
shares  of  actual  utilization.. '° 

IFR  Doc.  98-17157  Filed  6-25-98;  8:45  ami 
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'°In  effect,  the  benchmarking  methodology 
measuies  gaps  in  contracting  awards  to  SDBs  that 
are  unrelated  to  size  and  age  differences  with  non- 
SDBs.  The  nwthodology  does  not  attempt  to 
estimate  SDB  share  of  industry  capacity  to  fulfill 
bdaral  contracts  in  the  absence  of  all  current  and 
past  discrimination.  In  other  words,  to  the  extent 
that  differences  in  size,  age,  or  number  of  firms 
reflect  discrimination  against  small,  disadvantaged 
businesses,  this  analysis  does  not  take  direct 
account  of  such  discrimination,  which  may  be 
substantial. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 12, 14, 15, 19,  33,  and 
52 

[FAO  07-06;  FAR  Case  97-004A] 

RIN  9000-AH59 

Federal  Acquisition  Regulation; 
Reform  of  Affirmative  Action  in  Federal 
Procuren>ent 

agency:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

summary:  The  Department  of  Defense, 
the  General  Services  Administration, 
and  the  National  Aeronautics  and  Space 
Administration  have  agreed  to  issue 
Federal  Acquisition  Circular  97-06,  as 
an  interim  rule  to  make  amendments  to 
the  Federal  Acquisition  Regulation 
(FAR)  concerning  programs  for  small 
disadvantaged  business  (SDB)  concerns. 
These  amendments  conform  to  a 
Department  of  Justice  (DoJ)  proposal  to 
reform  affirmative  action  in  Federal 
procurement.  DoJ's  proposal  is  designed 
to  ensure  compliance  with  the 
constitutional  standards  established  by 
the  Supreme  Court  in  Adarand 
Constructors,  Inc.  v.  Pena,  115  S.  Ct. 
2097  (1995).  This  regulatory  action  was 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30,  1993.  This 
is  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  Date:  October  1,  1998. 

Applicability  Date:  The  policies, 
provisions,  and  clauses  of  this  interim 
rule  are  effective  for  all  solicitations 
issued  on  or  after  October  1,  1998. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
August  31, 1998  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NW, 
Room  4035.  Attn:  Ms.  Laurie  Duarte, 
Washington,  DC  20405. 

E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
ftircase.  9  7-004  A@gsa.gov 

Please  cite  FAC  97-06,  FAR  case  97- 
004A  in  all  correspondence  related  to 
this  case. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Victoria  Moss,  Procurement 
Analyst.  Federal  Acquisition  Policy 
Division,  General  Services 
Administration,  1800  F  Street  NW, 
Washington  DC  20405.  Telephone: 
(202)  501-4764 
or 

Mr.  Mike  Sipple,  Procurement  Analyst. 
Contract  Policy  and  Administration, 
Director,  Defense  Procurement, 
Department  of  Defense.  3060  Defense 
Pentagon,  Washington  DC  20301- 
3060,  Telephone:  (703)  695-8567. 
For  general  information  call  the  FAR 

Secretariat  at  (202)  501-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  Adarand,  the  Supreme  Court 
extended  strict  judicial  scrutiny  to 
Federal  affirmative  action  programs  that 
use  racial  or  ethnic  criteria  as  a  basis  for 
decisionmaking.  In  procurement,  this 
means  that  any  use  of  race  in  the 
decision  to  award  a  contract  is  subject 
to  strict  scrutiny.  Under  strict  scrutiny, 
any  Federal  programs  that  make  race  a 
basis  for  contract  decisionmaking  must 
be  narrowly  tailored  to  serve  a 
compelling  Government  interest. 

DoJ  developed  a  proposed  structure  to 
reform  affirmative  action  in  Federal 
procurement  designed  to  ensure 
compliance  with  the  constitutional 
standards  established  by  the  Supreme 
Court  in  Adarand.  The  DoJ  proposal 
was  published  in  the  Federal  Register 
for  public  notice  and  invitation  for 
comments  at  61  FR  26042,  May  23, 
1996.  The  DoJ  model  is  expected  to  be 
implemented  in  several  parts:  revisions 
to  the  FAR  and  the  FAR  supplements; 
Small  Business  Administration  (SBA) 
regulations:  and  procurement 
mechanisms  and  applicable  factors 
(percentages)  determined  by  the 
Department  of  Commerce  (DoC).  The 
SBA  regulations  were  published  for 
pubUc  comment  on  August  14,  1997  (62 
FR  23584).  This  interim  rule  contains 
certain  FAR  revisions.  On  May  9. 1997, 
proposed  amendments  to  the  FAR, 
based  on  the  DoJ  Model,  were  published 
as  a  proposed  rule  in  the  Federal 
Register  (62  FR  25786).  All  public 
comments  received  in  response  to  the 
proposed  rule  were  considered  in  the 
formulation  of  this  interim  rule.  143 
letters  containing  approximately  222 
comments  were  received  in  response  to 
the  proposed  rule.  The  following 
significant  changes  were  made  to  the 
rule  based  on  the  comments  received: 

1.  Changes  were  made  to  conform  it 
to  the  regulations  issued  by  the  Small 
Business  Administration.  These  changes 
include  conforming  protest  and  appeal 


and  certification  procedures  in  the  FAR 
to  those  prescribed  by  SBA. 

2.  Clarifying  that  the  annual  DoC 
determination  of  procurement 
mechanisms  shall  only  affect 
solicitations  that  are  issued  on  or  after 
the  effective  date  of  the  DoC 
determination. 

3.  Clarifying  that  any  decisions  to 
limit  use  of  the  mechanisms  because  of 
a  finding  of  undue  burden  will  not 
affect  on-going  acquisitions. 

4.  Clarifying  that  an  individual  or 
business  concern  need  only  provide 
supporting  rationale  in  a  request  for  an 
undue  burden  determination. " 

5.  Clarifying  that  fair  market  price 
under  the  price  evaluation  adjustment 
shall  be  determined  in  accordance  with 
the  procedures  in  15.404-ltb) 
(referenced  in  19.202-6). 

6.  Removing  the  prohibition  against 
use  of  the  price  evaluation  adjustment 
for  acquisitions  under  the 
Competitiveness  Demonstration 
Program. 

7.  Revising  the  provisions  at  52.212- 
3  and  52.219-1.  and  the  clause  at 
52.219-23  to  facilitate  their  use  by  all 
agencies. 

Other  changes  have  been  made  to 
make  the  rule  effective  at  the  earhest 
practicable  date,  taking  account  of  the 
time  required  for  SBA  to  determine 
eligibility  of  SDB  firms.  This  rule 
implements  the  price  evaluation 
adjustment  for  SDB  concerns.  It  is 
anticipated  that  coverage  pertaining  to 
the  SDB  participation  program  will  be 
issued  1  day  following  publication  of 
this  rule  under  FAR  Case  97-004B. 

B.  Regulatory  Flexibility  Act 

These  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  because 
through  the  rule  small  business 
concerns  may  be  provided  benefits  in 
Federal  contracting.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  prepared  and  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  A 
summary  of  the  IRFA  was  published 
along  with  the  FAR  proposed  rule  in  the 
Federal  Register  at  62  FR  25786,  May  9, 
997.  The  economic  impact  associated 
with  certification  and  associated  costs, 
as  well  as  other  program  requirements 
addressed  in  the  SBA's  changes  to  13 
CFR  Parts  121, 124,  and  134  have  been 
addressed  in  analyses  prepared  by  the 
SBA.  The  following  information  is 
provided  to  update  the  IRFA  related  to 
this  FAR  interim  rule: 

This  interim  rule  would  establish  in  the 
FAR  a  procurement  mechanism  benefiting 
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small  disadvantaged  businesses  (SDBs).  The 
mechanism  is  a  price  evaluation  adjustment 
of  up  to  ten  percent  in  certain  Standard 
Industrial  Classification  (SIC)  Major  Groups 
as  determined  by  the  Department  of 
Commerce.  This  price  evaluation  adjustment 
would  be  mandatory  for  those  competitive 
procurements  to  which  it  applied.  It  would 
not,  however,  apply  to  several  major 
categories  of  acquisition,  including,  for 
example,  acquisitions  within  the  simplified 
acquisition  threshold,  acquisitions  set  aside 
for  small  business,  and  acquisitions 
conducted  pursuant  to  the  8(a)  program. 

The  main  impact  of  the  rule  is  expected  to 
be  on  SDBs  seeking  to  obtain  contracts  from 
Federal  government  agencies.  The  best 
available  estimate  of  the  number  of  such 
firms  is  30.000.  The  basis  for  this  estimate  is 
the  IRFA  prepared  by  SEA  addressing  the 
changes  to  13  CFR  Parts  121, 124,  and  134. 
The  anticipated  costs  for  certification  and 
protest  and  appeal  procedures  are  addressed 
in  SBA's  IRFA.  The  primary  impact  of  this 
interim  rule  is  exjjected  to  be  the  increase  in 
contract  awards  to  qualified  firms  and  a 
corresponding  decrease  in  contract  awards  to 
firms  that  are  not  qualified  as  SDBs. 

Within  the  constraints  imposed  by  the 
need  to  implement  the  DoJ-proposed  reforms, 
the  rule  was  crafted  throughout  to  select 
alternatives  that  would  minimize  any  adverse 
economic  impact  on  small  business. 

A  copy  of  the  IRFA  may  be  obtained 
from  the  FAR  Secretariat. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  applies  because  the 
interim  rule  contains  reporting  and 
recordkeeping  requirements.  Requests 
for  approval  of  new  information 
collection  requirements  were  submitted 
to  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq.  The 
information  collections  required  by  this 
nile  were  approved  under  clearance 
9000-0150  through  June  30,  2000. 
Public  comments  concerning  this 
request  were  invited  through  a  Federal 
Register  notice  published  on  May  9, 
1997.  No  comments  were  received. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  to  conform  the  FAR 
to  the  model  program  designed  by  the 
Department  of  Justice  to  ensure 
compliance  with  Constitutional 
standards  established  by  the  Supreme 
Court  and,  thereby,  avoid  unnecessary 
Utigation.  A  proposed  FAR  rule  on  this 


subject  was  published  for  public 
comment  at  62  FR  25786  on  May  9, 
1997.  As  a  result  of  pubUc  comments 
received  in  response  to  the  proposed 
rule,  changes  have  been  made  to  the 
rule.  This  interim  rule  would  qualify  for 
publication  as  a  final  rule;  however, 
further  public  comments  are  requested. 
Pursuant  to  Public  Law  98-577  and  FAR 
1.501.  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  1, 12. 
14, 15. 19,  33,  and  52 

Government  procurement. 
Dated:  lune  23, 1998. 
Edward  C  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 

Federal  Acquisition  Circular — FAG  97-06 

Federal  Acquisition  Circular  (FAC)  97-06 
is  issued  under  the  authority  of  the  Secretary 
of  Defense,  the  Administrator  of  General 
Services,  and  the  Administrator  for  the 
National  Aeronautics  and  Space 
Administration. 

The  policies,  provisions,  and  clauses  of 
this  interim  rule  are  effective  for  all 
solicitations  issued  on  or  after  October  1, 
1998. 

Dated:  June  17, 1998. 

R.D.  Kerrins, 

Col.,  USA,  Dep  Director,  Defense 
Procurement. 

Dated:  June  16, 1998. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy.  General  Services 
Administrator,  Office  of  Acquisition  Policy, 
General  Services  Administration. 

Dated:  June  17,  1998. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement, 
NASA. 

Therefore,  48  CFR  Parts  1, 12. 14, 15, 
19,  33,  and  52  are  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  1, 12,  14, 15,  19.  33,  and  52 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1.106  is  amended  in  the 
table  following  the  introductory 
paragraph  by  adding,  in  numerical 
order,  the  following  entries: 

1.106    0MB  approval  under  the  Paperwork 
Reduction  Act. 


FAR  segment 


0MB 
control  Ho. 


52.219-22 
52219-23 


9000-0150 
9000-0150 


PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

3.  Section  12.301  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

12.301     Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  Items. 

*         *         ft         *         * 

(b)*  •  * 

(2)  The  provision  at  52.212-3,  Offeror 
Representations  and  Certifications- 
Commercial  Items.  This  provision 
provides  a  single,  consolidated  list  of 
certifications  and  representations  for  the 
acquisition  of  commercial  items  and  is 
attached  to  the  solicitation  for  offerors 
to  complete  and  return  with  their  offer. 
This  provision  may  not  be  tailored 
except  in  accordance  with  Subpart  1.4. 
Use  the  provision  with  its  Alternate  I  in 
solicitations  issued  by  DoD,  NASA,  or 
the  Coast  Guard  that  are  expected  to 
exceed  the  threshold  at  4.601(a); 
***** 

4.  Section  12.303(b)(1)  is  revised  to 
read  as  follows: 

12.303    Contract  format 


(b)*  *  • 

(1)  Block  10  if  a  price  evaluation 
adjustment  for  small  disadvantaged 
business  concerns  is  applicable  (the 
contracting  officer  shall  indicate  the 
percentage(s)  and  applicable  line 
item(s)),  or  if  set  aside  for  emerging 
small  businesses; 


PART  14— SEALED  BIDDING 

5.  The  section  heading  for  14.206  is 
revised  to  read  as  set  forth  below. 

14.206     Small  business  set-asides  and 
price  evaluation  adjustments  for  small 
disadvantaged  business  cof>cerns. 

6.  Section  14.502  is  amended  by 
redesignating  paragraph  (b)(4)  as  (b)(5) 
and  adding  a  new  (b)(4)  to  read  as 
follows: 

14.502    Conditions  for  use. 


(b)* 


UMI 
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9000-0150 
9000-0150 


(4)  The  use  of  the  price  evaluation 
adjustment  for  small  disadvantaged 
business  concerns  (see  Subpart  19.11). 


PART  15— CONTRACTING  BY 
NEGOTIATION 

7.  Section  15.503  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

15.503    Notifications  to  unsuccessful 
offerors. 

(a)  *   •   * 

(2)  Preaward  notices  for  small 
business  programs.  In  addition  to  the 
notice  in  paragraph  (a)(1)  of  this  section, 
when  using  a  small  business  set-aside 
(see  Subpart  19.5).  or  when  a  small 
disadvantaged  business  concern 
receives  a  benefit  based  on  its 
disadvantaged  status  (see  Subpart  19.11) 
and  is  the  apparently  successful  offeror, 
upon  completion  of  negotiations  and 
determinations  of  responsibility,  and 
completion  of  the  process  in  19.304(d). 
if  necessary,  but  prior  to  award,  the 
contracting  oHicer  shall  notify  each 
offeror  in  writing  of  the  name  and 
address  of  the  apparently  successful 
oHeror.  The  notice  shall  also  state  that 
the  Government  will  not  consider 
subsequent  revisions  of  the  offeror's 
proposal;  and  no  response  is  required 
imless  a  basis  exists  to  challenge  the 
disadvantaged  status  and/or  small 
business  size  status  of  the  apparently 
successful  offeror.  The  notice  is  not 
required  when  the  contracting  officer 
determines  in  writing  that  the  lu^ency 
of  the  requirement  necessitates  award 
without  delay  or  when  the  contract  is 
entered  into  under  the  8(a)  program  (see 
19.805-2). 


and  Executive  Order  12138,  May  18, 
1979.  It  covers — 


PART  19— SMALL  BUSINESS 
PROGRAMS 

8.  Section  19.000  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  at  the  end  of  {a)(6)  by 
removing  "and";  at  the  end  of  (a)(7)  by 
removing  the  period  and  inserting"; 
and";  and  by  adding  paragraph  (a)(8)  to 
read  as  follows: 

19.000    Scope  of  part 

(a)  This  part  implements  the 
acquisition-related  sections  of  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.), 
applicable  sections  of  the  Armed 
Services  Procurement  Act  (10  U.S.C. 
2302.  et  seq.],  the  Federal  Property  and 
Administrative  Services  Act  (41  U.S.C. 
252).  section  7102  of  the  Federal 
Acquisition  StreamUning  Act  of  1994 
(Public  Law  103-355).  10  U.S.C.  2323, 


(8)  The  use  of  a  price  evaluation 
adjustment  for  small  disadvantaged 
business  concerns. 

•  •        •        •        * 

9.  Section  19.001  is  amended  in  the 
definition  of  "Small  disadvantaged 
business  concern"  by  revising  its 
introductory  paragraph;  by 
redesignating  paragraphs  (a)  and  (b) 
introductory  text  as  (a)(1)  and  (a)(2)    , 
introductory  text;  (b)(1).  (b)(2),  and 
(b)(3)  as  (a)(2)(i).  (a)(2)(ii).  and  (a)(2)(iii); 
and  (c)  and  (d)  as  (a)(3)  and  (a)(4);  and 
by  adding  paragraphs  (a)  introductory 
text  and  (b)  to  read  as  follows: 

19.001     Definitions. 

***** 

Small  disadvantaged  business 
concern,  as  used  in  this  part,  means — 

(a)  For  subcontractors,  a  small 
business  concern  that  is  at  least  51 
percent  unconditionally  owned  by  one 
or  more  individuals  who  are  both 
socially  and  economically 
disadvantaged,  or  a  publicly  owned 
business  that  has  at  least  51  percent  of 
its  stock  unconditionally  owrned  by  one 
or  more  socially  and  economically 
disadvantaged  individuals  and  that  has 
its  management  and  daily  business 
controlled  by  one  or  more  such 
individuals.  This  term  also  means  a 
small  business  concern  that  is  at  least  51 
percent  unconditionally  owned  by  an 
economically  disadvantaged  Indian 
tribe  or  Native  Hawaiian  Organization, 
or  a  publicly  owned  business  that  has  at 
least  51  percent  of  its  stock 
luiconditionally  owned  by  one  of  these 
entities,  that  has  its  management  and 
daily  business  controlled  by  members  of 
an  economically  disadvantaged  Indian 
tribe  or  Native  Hawaiian  Organization, 
and  that  meets  the  requirements  of  13 
CFR  124. 

•  *         *        •        • 

(b)  For  prime  contractors,  (except  for 
52.212-3(c)(2)  and  52.219-l(b)(2)  for 
general  statistical  purposes  and  52.212- 
3(c)(7)(ii),  52.219-22(b)(2).  and  52.219- 
23(a)  for  joint  ventures  under  the  price 
evaluation  adjustment  for  small 
disadvantaged  business  concerns)  an 
offeror  that  represents,  as  part  of  its 
offer,  that  it  is  a  small  business  under 
the  size  standard  applicable  to  the 
acquisition;  and  either — 

(1)  It  has  received  certification  from 
the  Small  Business  Administration  as  a 
small  disadvantaged  business  concern 
consistent  with  13  CFR  124.  Subpart  B. 
and 

(i)  No  material  change  in 
disadvantaged  ownership  and  control 
has  occurred  since  its  certification; 


(ii)  Where  the  concern  is  owned  by 
one  or  more  disadvantaged  individuals, 
the  net  worth  of  each  individual  upon 
whom  the  certification  is  based  does  not 
exceed  $750,000  after  taking  into 
account  the  applicable  exclusions  set 
forth  at  13  CFR  124.104(c)(2);  and 

(iii)  It  is  Usted.  on  the  date  of  its 
representation,  on  the  register  of  small 
disadvantaged  business  concerns 
maintained  by  the  Small  Business 
Administration;  or 

(2)  It  has  submitted  a  completed 
application  to  the  Small  Business 
Administration  or  a  Private  Certifier  to 
be  certified  as  a  small  disadvantaged 
business  concern  in  accordance  with  13 
CFR  124.  Subpart  B,  and  a  decision  on 
that  application  is  pending,  and  that  no 
material  change  in  disadvantaged 
ownership  and  control  has  occurred 
since  its  application  was  submitted.ln 
this  case,  a  contractor  must  receive 
certification  as  an  SDB  by  the  SBA  prior 
to  contract  award. 

10.  Section  19.201  is  amended  by 
redesignating  paragraphs  (b).  (c).  and  (d) 
as  (c),  (d).  and  (e).  respectively;  and  by 
adding  new  paragraphs  (b)  and  (f)  to 
read  as  follows: 

19.201     General  policy. 

*         *         •         •        • 

(b)  The  Department  of  Commerce  will 
determine  on  an  annual  basis,  by  Major 
Groups  as  contained  in  the  Standard 
Industrial  Classification  (SIC)  manual, 
and  region,  if  any,  the  authorized  small 
disadvantaged  business  (SDB) 
procurement  mechanisms  and 
applicable  factors  (percentages).  The 
Etepartment  of  Commerce  determination 
shall  only  affect  solicitations  that  are 
issued  on  pr  after  the  effective  date  of 
the  determination.  The  effective  date  of 
the  Department  of  Commerce 
determination  shall  be  no  less  than  60 
days  after  its  publication  date.  The 
Department  of  Commerce  determination 
shall  not  affect  ongoing  acquisitions. 
The  Department  of  Commerce 
determination  shall  include  the 
applicable  factors,  by  SIC  Major  Group, 
to  be  used  in  the  price  evaluation 
adjustment  for  SDB  concerns  (see 
19.1104).  The  authorized  procurement 
mechanisms  shall  be  applied 
consistently  with  the  policies  and 
procedures  in  this  subpart.  The  agencies 
shall  apply  the  SDB  procurement 
mechanisms  determined  by  the 
Department  of  Commerce.  The 
Department  of  Commerce,  in  making  its 
determination,  is  not  limited  to  the 
price  evaluation  adjustment  for  SDB 
concerns  where  the  Department  of 
Commerce  has  found  substantial  and 
persuasive  evidence  of — 
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(1)  A  persistent  and  significant 
underutilization  of  minority  finns  in  a 
particular  industry,  attributable  to  past 
or  present  discrimination;  and 

(2)  A  demonstrated  incapacity  to 
alleviate  the  problem  by  using  those 
mechanisms. 

•        *        •        •        • 

(0(1)  Each  agency  shall  designate,  at 
levels  it  determines  appropriate, 
personnel  responsible  for  determining 
whether,  in  order  to  achieve  the 
contracting  agency's  goal  for  SDB 
concerns,  the  use  of  the  SDB  mechanism 
in  Subpart  19.11  has  resulted  in  an 
undue  burden  on  non-SDH  firms  in  one 
of  the  major  industry  groups  and  regions 
identified  by  Department  of  Commerce 
following  paragraph  (b)  of  this  section, 
or  is  otherwise  inappropriate. 
Determinations  under  this  subpart  are 
for  the  purpose  of  determining  futiu^ 
acquisitions  and  shall  not  affect  ongoing 
acquisitions.  Requests  for  a 
determination,  including  supporting 
rationale,  may  be  submitted  to  the 
agency  designee.  If  the  agency  designee 
makes  an  affirmative  determination  that 
the  SDB  mechanism  has  an  undue 
burden  or  is  otherwise  inappropriate, 
the  determination  shall  be  forwarded 
through  agency  channels  to  the  OFPP, 
which  shall  review  the  determination  in 
consultation  with  the  Department  of 
Commerce  and  the  Small  Business 
Administration.  At  a  minimum,  the 
following  information  should  be 
included  in  any  submittal: 

(i)  A  determination  of  undue  biutlen 
or  other  inappropriate  effect,  including 
proposed  corrective  action. 

(ii)  The  SIC  Major  Group  affected. 

(iii)  Supporting  information  to  justify 
the  determination,  including,  but  not 
limited  to,  dollars  and  percentages  of 
contracts  awarded  by  the  contracting 
activity  under  the  affected  SIC  Major 
Group  for  the  previous  two  fiscal  years 
and  current  fiscal  year  to  date  for — 

(A)  Total  awards; 

(B)  Total  awards  to  SDB  concerns; 

(C)  Awards  to  SDB  concerns  awarded 
contracts  under  the  SDB  price 
evaluation  adjustment  where  the  SDB 
concerns  would  not  otherwise  have 
been  the  successful  offeror; 

(D)  Number  of  successful  and 
imsuccessful  SDB  offerors;  and 

(E)  Number  of  successful  and 
unsuccessful  non-SDB  offerors. 

(iv)  A  discussion  of  the  pertinent 
findings,  including  any  peculiarities 
related  to  the  industry,  regions  or 
demographics. 

(v)  A  discussion  of  other  efforts  the 
agency  has  undertaken  to  ensure  equal 
opportunity  for  SDBs  in  contracting 
with  the  agency. 


(2)  After  consultation  with  OFPP.  or 
if  the  agency  does  not  receive  a  response 
from  OFPP  within  90  days  after  notice 
is  provided  to  OFPP.  the  contracting 
agency  may  limit  the  use  of  the  SDB 
mechanism  in  Subpart  19.11  until  the 
Department  of  Commerce  determines 
the  updated  price  evaluation 
adjustment,  as  required  by  this  section. 
This  limitation  shall  not  apply  to 
solicitations  that  already  have  been 
synopsized. 

n.  Section  19.202-6  is  amended  by 
revising  the  introductory  paragraph  and 
paragraph  (a)  to  read  as  follows: 

19.202-6    Determination  of  fair  market 
price. 

Agencies  shall  determine  the  fair 
market  price  as  follows: 

(a)  For  total  and  partial  small  business 
set-aside  contracts  and  contracts 
utilizing  the  price  evaluation 
adjustment  for  small  disadvantaged 
business  concerns,  the  fair  market  price 
shall  be  the  price  achieved  in 
accordance  with  the  reasonable  price 
guidelines  in  15.404-l(b). 


Subpart  19.3— Determination  of  Status 
as  a  Smaii  Disadvantaged  Business 
Concern  or  a  Smali  Business  Concern 

12.  The  heading  for  Subpart  19.3  is 
revised  to  read  as  set  forth  above. 

13.  Section  19.302  is  amended  at  the 
end  of  the  introductory  text  of 
paragraph  (d)  by  adding  the  following 
sentence: 

19.302    Protesting  a  small  business 
representation. 

•         •         •         •        • 

(d)  *  *  •  SBA's  regulations  on 
timeliness  related  to  protests  of 
disadvantaged  status  are  contained  in  13 
CFR  124,  Subparts. 

19.304    [Redesignated  as  19.306] 
14a.  Section  19.304  is  redesignated  as 

19.306. 
14b.  New  sections  19.304  and  19.305 

are  added  to  read  as  follows: 

19.304    Disadvantaged  business  status. 

(a)  To  be  eligible  to  receive  a  benefit 
as  a  prime  contractor  based  on  its 
disadvantaged  status,  a  concern,  at  the 
time  of  its  offer,  must  either  be  certified 
as  a  small  disadvantaged  business  (SDB) 
concern  or  have  a  completed  SDB 
appUcation  pending  at  the  SBA  or  a 
Private  Certifier  (see  19.001). 

(b)  The  contracting  officer  may  accept 
an  offeror's  representation  that  it  is  an 
SDB  concern  for  general  statistical 
purposes.  The  provision  at  52.219-1, 
Small  Business  Program 
Representations,  or  52.212-3(c)(2). 


Offeror  Representations  and 
Certifications-Commercial  Items,  is  used 
to  collect  SDB  data  for  general  statistical 
purposes. 

(c)  The  provision  at  52.219-22.  Small 
Disadvantaged  Business  Status,  or 
52.212-3(c)(7),  Offeror  Representations 
and  Certifications — Conunercial  Items, 
is  used  to  obtain  SDB  status  when  the 
prime  contractor  may  receive  a  benefit 
based  on  its  disadvantaged  status.  The 
mechanism  that  may  provide  benefits 
on  the  basis  of  disadvantaged  status  as 
a  prime  contractor  is  a  price  evaluation 
adjustment  for  SDB  concerns  (see 
Subpart  19.11). 

(1 J  If  the  apparently  successful  offeror 
has  represented  that  it  is  currently 
certified  as  an  SDB,  the  contrdtting 
officer  may  confirm  that  the  concern  is 
listed  on  the  SBA's  register  by  accessing 
the  list  at  http://www.sba.gov  or  by 
contacting  the  SBA's  Office  of  Small 
Disadvantaged  Business  Certification 
and  Eligibility. 

(2)  If  the  apparently  successful  offeror 
has  represented  that  its  SDB  application 
is  pending  at  the  SBA  or  a  Private 
Certifier,  and  its  position  as  the 
apparently  successful  offeror  is  due  to 
the  appUcation  of  the  price  evaluation 
adjustment,  the  contracting  officer  shall 
follow  the  procedure  in  paragraph  (d)  of 
this  section. 

(d)  Notifications  to  SBA  of  potential 
awards  to  offerors  with  pending  SDB 
appUcations.  (1)  The  contracting  officer 
shall  notify  the  Small  Business 
Administration  Assistant  Administrator 
for  SDBCE  409  Third  Street.  SW 
Washington,  DC  20416.  The  notification 
shall  contain  the  name  of  the  apparently 
successful  offeror,  and  the  ntmies  of  any 
other  offerors  that  have  represented  that 
their  applications  for  SDB  status  are 
pending  at  the  SBA  or  a  Private  Certifier 
and  that  could  receive  the  award  due  to 
the  appUcation  of  a  price  evaluation 
adjustment  if  the  apparently  successful 
offeror  is  determined  not  to  be  an  SDB 
by  the  SBA. 

(2)  The  SBA  will,  within  15  calendar 
days  after  receipt  of  the  notification, 
determine  the  disadvantaged  status  of 
the  apparently  successful  offeror  and.  as 
appropriate,  any  other  offerors  referred 
by  the  contracting  officer  and  will  notify 
the  contracting  officer. 

(3)  If  the  contracting  officer  does  not 
receive  an  SBA  determination  within  15 
calendar  days  after  the  SBA's  receipt  of 
the  notification,  the  contracting  officer 
shall  presvune  that  the  apparently 
successful  offeror,  and  any  other 
offerors  referred  by  the  contracting 
officer,  are  not  disadvantaged,  and  shall 
make  award  accordingly,  unless  the 
contracting  officer  grants  an  extension 
to  the  15-day  response  period.  No 
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written  detennination  is  required  for  the 
contracting  officer  to  make  award  at  any 
point  following  the  expiration  of  the  15- 
day  response  period. 

(4)  When  the  contracting  officer 
makes  a  written  determination  that 
award  must  be  made  to  protect  the 
public  interest,  the  contracting  officer 
may  proceed  to  contract  award  without 
notifying  SBA  or  before  receiving  a 
determination  of  SDB  status  from  SBA 
during  the  15 -day  response  period.  In 
both  cases,  the  contracting  officer  shall 
presume  that  the  apparently  successful 
offeror,  or  any  other  offeror  referred  to 
the  SBA  whose  SDB  application  is 
pending,  is  not  an  SDB  and  shall  make 
award  accordingly. 

19.305    Protesting  a  representation  of 
disadvantaged  t>usin«ss  status. 

(a)  This  section  applies  to  protests  of 
a  small  business  concern's 
disadvantaged  status  as  a  prime 
contractor.  Protests  of  a  small  business 
concern's  disadvantaged  status  as  a 
subcontractor  are  processed  under 
19.703(a)(2).  Protests  of  a  concern's  size 
as  a  prime  contractor  are  processed 
under  19.302.  Protests  of  a  concern's 
size  as  a  subcontractor  are  processed 
under  19.703(b).  An  offeror,  the 
contracting  officer,  or  the  SBA  may 
protest  the  apparently  successful 
offeror's  representation  of 
disadvantaged  status  if  the  concern  is 
eligible  to  receive  a  benefit  based  on  its 
disadvantaged  status  (see  Subpart 
19.11). 

(b)  An  offeror,  excluding  an  offeror 
determined  by  the  contracting  officer  to 
be  non-responsive  or  outside  the 
competitive  range,  or  an  offeror  that 
SBA  has  previously  found  to  be 
ineligible  for  the  requirement  at  issue, 
may  protest  the  apparently  successful 
offeror's  representation  of 
disadvantaged  status  by  filing  a  protest 
in  writing  with  the  contracting  officer. 
SBA  regulations  concerning  protests  are 
contained  in  13  CFR  124,  Subpart  B. 
The  protest — 

(1)  Must  be  filed  within  the  times 
specified  in  19.302(d)(1);  and 

(2)  Must  contain  specific  facts  or 
allegations  supporting  the  basis  of 
protest. 

(c)  The  contracting  officer  or  the  SBA 
may  protest  in  writing  a  concern's 
representation  of  disadvantaged  status 
at  any  time  following  bid  opening  or 
notification  of  intended  award. 

(1)  If  a  contracting  officer's  protest  is 
based  on  information  provided  by  a 
party  ineligible  to  protest  directly  or 
ineligible  to  protest  under  the  timeliness 
standard,  the  contracting  officer  must  be 
persuaded  by  the  evidence  presented 


before  adopting  the  grounds  for  protest 
as  his  or  her  own. 

(2)  The  SBA  may  protest  a  concern's 
representation  of  disadvantaged  status 
by  filing  directly  with  its  Assistant 
Administrator  for  Small  Disadvantaged 
Business  Certification  and  Eligibility 
and  notifying  the  contracting  officer. 

(d)  The  contracting  officer  shall  retxun 
premature  protests  to  the  protestor.  A 
protest  is  considered  to  be  prematiu*  if 
it  is  submitted  before  bid  opening  or 
notification  of  intended  award.  SBA 
normally  will  not  consider  a  postaward 
protest.  SBA  may  consider  a  postaward 
protest  in  its  discretion  where  it 
determines  that  an  SDB  determination 
after  award  is  meaningful  [e.g..  where 
the  contracting  officer  agrees  to 
terminate  the  contract  if  the  protest  is 
sustained). 

(e)  Upon  receipt  of  a  protest  that  is 
not  premature,  the  contracting  officer 
shall  withhold  award  and  forward  the 
protest  to  Small  Business 
Administration,  Assistant  Administrator 
for  SDBCE,  409  Third  Street,  SW, 
Washington,  DC  20416.  The  contracting 
officer  shall  send  to  SBA — 

(1)  The  vmtten  protest  and  any 
accompanying  materials; 

(2)  "The  date  the  protest  was  received; 

(3)  A  copy  of  the  protested  concern's 
representation  as  a  small  disadvantaged 
business,  and  the  date  of  such 
representation;  and 

(4)  The  date  of  bid  opening  or  date  on 
which  notification  of  the  apparently 
successful  offeror  was  sent  to 
unsuccessful  offerors. 

(f)  When  the  contracting  officer  makes 
a  written  determination  that  award  must 
be  made  to  protect  the  public  interest, 
award  may  be  made  notwithstanding 
the  protest. 

(g)  The  SBA  Assistant  Administrator 
for  Small  Disadvantaged  Business 
Certification  and  EHgibility  will  notify 
the  protestor  and  the  contracting  officer 
of  the  date  the  protest  was  received  and 
whether  it  will  be  processed  or 
dismissed  for  lack  of  timeliness  or 
specificity.  For  protests  that  are  not 
dismissed,  the  SBA  will,  within  15 
working  days  after  receipt  of  the  protest, 
determine  the  disadvantaged  status  of 
the  challenged  offeror  and  will  notify 
the  contracting  officer,  the  challenged 
offeror,  and  the  protestor.  Award  may  be 
made  on  the  basis  of  that  determination. 
The  determination  is  final  for  purposes 
of  the  instant  acquisition,  unless  it  is 
appealed  and — 

(1)  The  contracting  officer  receives  the 
SBA's  decision  on  the  appeal  before 
award;  or 

(2)  The  contracting  officer  has  agreed 
to  terminate  the  contract,  as  appropriate, 


based  on  the  outcome  of  the  appeal  (see 
13  CFR  124,  Subpart  B). 

(h)  If  the  contracting  officer  does  not 
receive  an  SBA  determination  within  15 
working  days  after  the  SBA's  receipt  of 
the  protest,  the  contracting  officer  shall 
presume  that  the  challenged  offeror  is 
disadvantaged  and  may  award  the 
contract,  unless  the  SBA  requests  and 
the  contracting  officer  grants  an 
extension  to  the  15-day  response  period. 

(i)  An  SBA  determination  may  be 
app>ealed  by — 

(1)  The  party  whose  protest  has  been 
denied; 

(2)  The  concern  whose  status  was 
protested;  or 

(3)  The  contracting  officer. 

(j)  The  appeal  must  be  filed  writh  the 
SBA's  Administrator  or  designee  within 
five  working  days  after  receipt  of  the 
determination.  If  the  contracting  officer 
receives  the  SBA's  decision  on  the 
appeal  before  award,  the  decision  shall 
apply  to  the  instant  acquisition.  If  the 
decision  is  received  after  award,  it  will 
not  apply  to  the  instant  acquisition  (but 
see  paragraph  (g)(2)  of  this  section). 

15.  Newly  redesignated  19.306  is 
amended  in  paragraph  (a)  by  adding  a 
sentence  at  the  end  of  the  paragraph; 
and  by  redesignating  paragraph  (b)  as  (c) 
and  adding  a  new  paragraph  (b)  to  read 
as  follows: 


19.306 
clauss. 


Solicitation  provision  and  contract 


(a)  *  *  *  The  provision  shall  be  used 
with  its  Alternate  I  in  solicitations 
issued  by  DoD,  NASA,  or  the  Coast 
Guard  that  are  expected  to  exceed  the 
threshold  at  4.601(a). 

(b)  The  contracting  officer  shall  insert 
the  provision  at  52.219-22,  Small 
Disadvantaged  Business  Status,  in 
solicitations  that  include  the  clause  at 
52.219-23,  Notice  of  Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Business  Concerns. 

•        •        *         •        • 

16.  Subpart  19.11,  consisting  of 
sections  19.1101  through  19.1104,  is 
added  to  read  as  follows: 

Subpart  19.11 — Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Business  Concerns 


19.1101 
19.1102 
19.1103 
19.1104 


General. 
Applicability. 
Procedures. 

Solicitation  provisions  and 
contract  clauses. 
Authority:  41  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 
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Subpart  19.11 — Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Business  Concerns 

19.1101  Qeiwnl. 

A  price  evaluation  adjustment  for 
small  disadvantaged  business  concerns 
shall  be  applied  as  determined  by  the 
Department  of  Commerce  (see 
19.201(b)).  Joint  ventiues  may  qualify 
provided  the  requirements  set  forth  in 
13  CFR  124.1002(n  are  met 

19.1102  Applicability. 

(a)  The  price  evaluation  adjustment 
shall  be  used  in  competitive 
acquisitions. 

(b)  The  price  evaluation  adjustment 
shall  not  be  used  in  acquisitions  that — 

(1)  Are  not  greater  than  the  simplified 
acquisition  threshold; 

(2)  Are  awarded  pursuamt  to  the  8(a) 
program;  or 

(3)  Are  set  aside  for  small  business 
concerns. 

19.1103  Procedures. 

(a)  Give  offers  from  small 
disadvantaged  business  concerns  a  price 
evaluation  adjustment  by  adding  the 
factor  determined  by  the  Department  of 
Commerce  to  all  offers,  except — 

(1)  Offers  from  small  disadvantaged 
business  concerns  that  have  not  waived 
the  evaluation  adjustment; 

(2)  Otherwise  successful  offers  of 
eligible  products  under  the  Trade 
Agreements  Act  when  the  acquisition 
equals  or  exceeds  the  dollar  threshold  in 
25.402; 

(3)  Otherwise  successful  offers  where 
application  of  the  factor  would  be 
inconsistent  with  a  Memorandum  of 
Understanding  or  other  international 
agreement  with  a  foreign  govenunent; 

(4)  For  DOD,  NASA,  and  Coast  Guard 
acquisitions,  otherwise  successful  offers 
firom  historically  black,  colleges  and 
imiversities  or  minority  institutions;  or 

(5)  For  DOD  acquisitions,  otherwise 
successful  offers  of  qualifying  •country 
end  products  (see  DFARS  225.000-70 
and  252.225-7001). 

(b)  Apply  the  factor  on  a  line  item 
basis  or  apply  it  to  any  group  of  items 
on  which  award  may  be  made.  Add 
other  evaluation  factors  such  as 
transportation  costs  or  rent-free  use  of 
Government  facilities  to  the  offers 
before  applying  the  price  evaluation 
adjustment. 

(c)  Do  not  evaluate  offers  using  the 
price  evaluation  adjustment  when  it 
would  cause  award,  as  a  result  of  this 
adjustment,  to  be  made  at  a  price  that 
exceeds  fair  market  price  by  more  than 
the  factor  as  determined  by  the 
Department  of  Commerce  (see  19.202- 
6(a)). 


1 9. 1 1 04    Solicitation  provisions  and 
contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  52.219-23,  Notice  of  Price 
Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Concerns,  in 
solicitations  and  contracts  when  the 
ciTCTunstances  in  19.1102  apply.  The 
contracting  officer  shall  insert  the 
authorized  price  evaluation  adjustment 
factor.  The  clause  shall  be  used  with  its 
Alternate  I  when  the  contracting  officer 
determines  that  there  are  no  small 
disadvantaged  business  manufacturers 
that  can  meet  the  requirements  of  the 
soUdtation. 

PART  3:>-PR0TESTS.  DISPUTES, 
AND  APPEALS 

17.  Section  33.102  is  amended  in 
paragraph  (a)  by  revising  the  last 
sentence  to  read  as  follows: 

33.102    General. 

(a)  '   •   *  (See  19.302  for  protests  of 
small  business  status,  and  19.305  for 
protests  of  disadvantaged  business 
status.) 


the  concern  is  owned  by  one  or  more 
individuals  claiming  disadvantaged  status, 
the  net  worth  of  each  individual  upon  whom 
the  certification  is  based  does  not  exceed 
S73O,0OO  after  taking  into  account  the 
applicable  exclusions  set  forth  at  13  CFR 
124.104(c)(2);  or 

(B)  It  O  has,  D  has  not  submitted  a 
completed  application  to  the  Small  Business 
Administration  or  a  Private  Certifier  to  be 
certiHed  as  a  small  disadvantaged  business 
concern  in  accordance  with  13  CFR  124, 
Subpart  B,  and  a  decision  on  that  application 
is  pending,  and  that  no  material  change  in 
disadvantaged  ownership  and  control  has 
occurred  since  its  application  was  submitted. 

(ii)  Joint  Ventures  under  the  Price 
Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Concerns.  The 
offeror  represents,  as  part  of  its  offer,  that  it 
is  a  joint  venture  that  complies  with  the 
requirements  in  13  CFR  124.1002(0  and  that 
the  representation  in  paragraph  (c)(7)(i)  of 
this  provision  is  accurate  for  the  small 
disadvantaged  business  concern  that  is 
participating  in  the  joint  venture.  [The  offeror 
shall  enter  the  nawe  of  the  small 
disadvantaged  business  concern  that  is 
participating  in  the  joint  venture: 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

18.  Section  52.212-3  is  amended  by 
revising  the  date  of  the  provision; 
removing  the  definition  of  "Small 
disadvantaged  business  concern"; 
revising  paragraph  (c)(2);  adding  (c)(7); 
and  adding  Alternate  I  following  "(End 
of  provision)"  to  read  as  follows: 

52.212-3    Offeror  Representations  and 
Certifications — Commercial  Items. 


Offeror  Representations  and  Certifications — 
Commercial  Items  (Oct  1998) 

***** 

(c)*  *  • 

(2)  Small  disadvantaged  business  concern. 
The  offeror  represents,  for  general  statistical 
purposes,  that  it  O  is,  D  is  not,  a  small 
disadvantaged  business  concern  as  defmed  in 
13  CFR  124^1002. 
***** 

(7)  [Complete  only  if  the  solicitation 
contains  the  clause  at  FAR  52.219-23,  Notice 
of  Price  Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Concerns,  and  the 
offeror  desires  a  benefit  based  on  its 
disadvantaged  status.) 

(i)  General.  The  offeror  represents  that 
either — 

(A)  It  D  is.  D  is  not  certified  by  the  Small 
Business  Administration  as  a  small 
disadvantaged  business  concern  and  is  listed, 
on  the  date  of  this  representation,  on  the 
register  of  small  disadvantaged  business 
concerns  maintained  by  the  Small  Business 
Administration,  and  that  no  material  change 
in  disadvantaged  ownership  and  control  has 
occurred  since  its  certification,  and,  where 


(End  of  provision) 

Alternate  I  (Oct  1998).  As  prescribed  in 
12.301(b)(2}.  add  the  following  paragraph 
(c)(8)  to  the  basic  provision: 

(8)  (Complete  if  the  offeror  has  represented 
itself  as  disadvantaged  in  paragraph  (c)(2)  or 
(cK7)  of  this  provision.)  [The  offeror  shall 
check  the  category  in  which  its  ownership 
falls]: 

Black  American. 

Hispanic  American. 

Native  American  (American  Indians. 

Eskimos,  Aleuts,  or  Native  Hawaiians). 

Asian-Pacific  American  (jjersons  with 

origins  from  Burma.  Thailand,  Malaysia, 
Indonesia,  Singap>ore,  Brunei,  )apan,  China, 
Taiwan,  Laos,  Cambodia  (ICampuchea), 
Vietnam,  Korea,  The  Philippines,  U.S.  Trust 
Territory  of  the  Pacific  Islands  (Republic  of 
Palau),  Republic  of  the  Marshall  Islands, 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  Samoa,  Macao,  Hong  Kong. 
Fiji,  Tonga,  Kiribati,  Tuvalu,  or  Nauru). 

Subcontinent  Asian  (Asian-Indian) 

American  (persons  with  origins  from  India, 
Pakistan,  Bangladesh,  Sri  Lanka,  Bhutan,  the 
Maldives  Islands,  or  Nepal). 

Individual/ concern,  other  than  one  of 

the  preceding. 

19.  Section  52.212-5  is  amended  by 
revising  the  clause  date;  redesignating 
paragraphs  fb)(6)  through  (b)(17)  as 
(b)(7)  through  (b)(18),  respectively;  and 
adding  a  new  paragraph  (b)(6)  to  read  as 
follows: 

52.21 2-6    Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Comnwrciai  Items. 
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ban  one  of 


Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders- 
Commercial  Items  (Oct  1998) 

•  •  •  •  • 

{6){i)  52.219-23.  Notice  of  Price 

Evaluation 

Adjustment  for  Small  Disadvantaged 
Business  Concerns  (Pub.  L.  103-355,  section 
7102,  and  10  U.S.C.  2323)  (if  the  offeror 
elects  to  waive  the  adjustment,  it  shall  so 
indicate  in  its  offer). 

(ii) Alternate  1  of  52.219-23. 

•  •         •         •         * 

20.  Section  52.219-1  is  amended  by 
revising  the  introductory  text  of  the 
provision;  the  provision  date  and 
paragraph  {b)(2);  by  deleting  the 
definitions  of  "Joint  venture"  and 
"Small  disadvantaged  business 
concern";  and  adding  an  Alternate  I  to 
read  as  follow^s: 

52.21  &-1    Small  Business  Program 
Represen  tations. 

As  prescribed  in  19.306(a),  insert  the 
following  provision: 

Small  Business  Program  Representations 
(Oct  1998) 

***** 

(b)'  •  • 

(2)  (Complete  only  if  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (b)(1)  of  this  provision.)  The 
offeror  represents,  for  general  statistical  . 
purposes,  that  it  D  is,  D  is  not,  a  small 
disadvantaged  business  concern  as  defined  in 
13  CFR  124.1002. 
***** 

Alternate  I  (Oct  1998).  As  prescribed  in 
19.306(a),  add  the  following  paragraph  (b)(4) 
to  the  basic  provision: 

(4)  (Complete  if  offeror  represented  itself  as 
disadvantaged  in  p>aragraph  (b)(2)  of  this 
provision).  [The  offeror  shall  check  the 
category  in  which  its  ownership  falls]: 

Black  American. 

Hispanic  American. 

Native  American  (American  Indians, 

Eskimos,  Aleuts,  or  Native  Hawaiians). 

Asian-Pacific  American  (persons  with 

origins  from  Burma,  Thailand,  Malaysia, 
Indonesia,  Singap>ore,  Brunei,  Japan,  China, 
Taiwan.  Laos,  Cambodia  (Kampuchea), 
Vietnam,  Korea,  The  Philippines,  U.S.  Trust 
Territory  of  the  Pacific  Islands  (Republic  of 
Palau),  Republic  of  the  Marshall  Islands, 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  Samoa.  Macao,  Hong  Kong, 
Fiji,  Tonga.  Kiribati.  Tuvalu,  or  Nauru). 

Subcontinent  Asian  (Asian-Indian) 

American  (persons  with  origins  from  India, 
Pakistan,  Bangladesh.  Sri  Lanka,  Bhutan,  the 
Maldives  Islands,  or  Nepal). 

Individual/ concern,  other  than  one  of 

the  preceding. 

52.21  »-2    [Amended] 

21.  Section  52.219-2  is  amended  in 
the  introductory  paragraph  by  revising 
"19.3G4(b)"  to  read  "19.306(c)". 


22.  Sections  52.219-22  and  52.219-23 
are  added  to  read  as  follows: 


52.219-22 
Status. 


Small  Disadvantaged  Business 


As  prescribed  in  19.306(b),  insert  the 
following  provision: 

Small  Disadvantaged  Business  Status  (Oct 
1998) 

(a)  General.  This  provision  is  used  to 
assess  an  offeror's  small  disadvantaged 
business  status  for  the  purpose  of  obtaining 

a  benefit  on  this  solicitation.  Status  as  a  small 
business  and  status  as  a  small  disadvantaged 
business  for  general  statistical  purposes  is 
covered  by  the  provision  at  FAR  52.219-1, 
Small  Business  Program  Representation. 

(b)  Representations. 

(1)  General.  The  offeror  represents,  as  pwjl 
of  its  offer,  that  it  is  a  small  business  under 
the  size  standard  applicable  to  this 
acquisition;  and  either — 

a  (i)  It  has  received  certification  by  the 
Small  Business  Administration  as  a  small 
disadvantaged  business  concern  consistent 
with  13  CFR  124,  Subpart  B;  and 

(A)  No  material  change  in  disadvantaged 
ownership  and  control  has  occurred  since  its 
certification; 

(B)  Where  the  concern  is  owned  by  one  or 
more  disadvantaged  individuals,  the  net 
worth  of  each  individual  upon  whom  the 
certification  is  based  does  not  exceed 
S750.0OO  after  taking  into  account  the 
applicable  exclusions  set  forth  at  13  CFR 
124.104(c)(2);  and 

(C)  It  is  listed,  on  the  date  of  this 
representation,  on  the  register  of  small 
disadvantaged  business  concerns  maintained 
by  the  Small  Business  Administration;  or 

O  (ii)  It  has  submitted  a  completed 
application  to  the  Small  Business 
Administration  or  a  Private  Certifier  to  be 
certified  as  a  small  disadvantaged  business 
concern  in  accordance  with  13  CFR  124, 
Subpart  B,  and  a  decision  on  that  application 
is  pending,  and  that  no  material  change  in 
disadvantaged  ownership  and  control  has 
occurred  since  its  application  was  submitted. 

(2)DFor/oint  Ventures.  The  offeror 
represents,  as  part  of  its  offer,  that  it  is  a  joint 
ventiu^  that  complies  with  the  requirements 
at  13  CFR  124.1002(f)  and  that  the 
representation  in  paragraph  (b)(1)  of  this 
provision  is  accurate  for  the  small 
disadvantaged  business  concern  that  is 
participating  in  the  joint  venture.  [The  offeror 
shall  enter  the  name  of  the  small 
disadvantaged  business  concern  that  is 
participating  in  the  joint  venture: 
.1 

(c)  Penalties  and  Remedies.  Anyone  who 
misrepresents  any  aspects  of  the 
disadvantaged  status  of  a  concern  for  the 
purpMsses  of  securing  a  contract  or 
subcontract  shall: 

(1)  Be  punished  by  imposition  of  a  fine, 
imprisoimient,  or  both; 

(2)  Be  subject  to  administrative  remedies, 
including  suspension  and  debarment;  and 

(3)  Be  ineligible  for  participation  in 
programs  conducted  under  the  authority  of 
the  Small  Business  Act 

(End  of  provision) 


52.21 9-23    Notice  of  Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Business  Concerns. 

As  prescribed  in  19.1104.  insert  the 
foUovdng  clause: 

Notice  of  Price  Evaluation  Adjustment  for 
Small  Disadvantaged  Business  Concerns 
(Oct  1998) 

(a)  Definitions.  As  used  in  this  clause — 
Small  disadvantaged  business  concern 
means  an  offeror  that  represents,  as  part  of 
its  offer,  that  it  is  a  small  business  under  the 
size  standard  applicable  to  this  acquisition; 
and  either — 

(1)  It  has  received  certification  by  the 
Small  Business  Administration  as  a  small 
disadvantaged  business  concern  consistent 
with  13  CFR  124,  Subpart  B:  and 

(i)  No  material  change  in  disadvantaged 
ownership  and  control  has  occiirred  since  its 
certification; 

(ii)  Where  the  concern  is  owned  by  one  or 
more  disadvantaged  individuals,  the  net 
worth  of  each  individual  upon  whom  the 
certification  is  based  does  not  exceed 
$750,000  after  taking  into  account  the 
applicable  exclusions  set  forth  at  13  CFR 
124.104(c)(2);  and 

(iii)  It  is  listed,  on  the  date  of  its 
representation,  on  the  register  of  small 
disadvantaged  business  concerns  maintained 
by  the  Small  Business  Administration; 

(2)  It  has  submitted  a  completed 
application  to  the  Small  Business 
Administration  or  a  Private  Certifier  to  be 
certified  as  a  small  disadvantaged  business 
concern  in  accordance  with  13  CFR  124, 
Subpart  B,  and  a  decision  on  that  application 
is  pending,  and  that  no  material  change  in 
disadvantaged  ownership  and  control  has 
occurred  since  its  application  was  submitted. 
In  this  case,  in  order  to  receive  the  benefit 

of  a  price  evaluation  adjustment,  an  offeror 
must  receive  certification  as  a  small 
disadvantaged  business  concern  by  the  Small 
Business  Administration  prior  to  contract 
award;  or 

(3)  Is  a  joint  venture  as  defined  in  13  CFR 
124.1002(0- 

Historically  black  college  or  university 
means  an  institution  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2.  For  the 
Department  of  Defense  (DoD),  the  National 
Aeronautics  and  Space  Administration 
(NASA),  and  the  Coast  Guard,  the  term  also 
includes  any  nonprofit  research  institution 
that  was  an  integral  part  of  such  a  college  or 
university  before  November  14, 1986. 

Minority  institution  means  an  institution  of 
higher  education  meeting  the  requirements  of 
Section  1046(3)  of  the  Higher  Education  Act 
of  1965  (20  U.S.C  1135d-5(3))  which,  for 
purposes  of  this  clause,  includes  a  Hispanic- 
serving  institution  of  higher  education  as 
defined  in  Section  316(b)(1)  of  the  Act  (20 
U.S.C  1059c(b)(l)). 

United  States  means  the  United  States,  its 
territories  and  possessions,  the 
Commonwealth  of  Puerto  Rico,  the  U.S.  Trust 
Territory  of  the  Pacific  Islands,  and  the 
District  of  Columbia. 

(b)  Evaluation  adjustment.  (1)  Offers  will 
be  evaluated  by  adding  a  factor  of 
[percentage  to  be  inserted  by 
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the  contracting  officer]  percent  to  the  price  of 
all  offers,  except — 

(i)  Offers  bom  small  disadvantaged 
business  concerns  that  have  not  waived  the 
adjustment; 

(ii)  For  DOD,  NASA,  and  Coast  Guard 
acquisitions,  otherwise  successful  offers  from 
historically  black  colleges  or  universities  or 
minority  institutions; 

(iii)  Otherwise  successful  offers  of  eligible 
products  under  the  Trade  Agreements  Act 
whenthe  dollar  threshold  for  application  of 
the  Act  is  equaled  or  exceeded  (see  section 
25.402  of  the  Federal  Acquisition  Regulation 
(FAR)); 

(iv)  Otherwise  successful  offers  where 
application  of  the  factor  would  be 
inconsistent  with  a  Memorandiun  of 
Understanding  or  other  international 
agreement  with  a  foreign  government;  and 

(v)  For  DOD  acquisitions,  otherwise 
successful  offers  of  qualifying  country  end 
products  (see  sections  225.000-70  and 
252.225-7001  of  the  Defense  FAR 
Supplement). 

(2)  The  factor  shall  be  applied  on  a  line 
item  basis  or  to  any  group  of  items  on  which 
award  may  be  made.  Other  evaluation  factors 
described  in  the  solicitation  shall  be  applied 
before  application  of  the  factor.  The  factor 
may  not  be  applied  if  using  the  adjustment 
would  cause  the  contract  award  to  be  made 
at  a  price  that  exceeds  the  fair  market  price 
by  more  than  the  factor  in  paragraph  (b)(1) 
of  this  clause. 

(c)  Waiver  of  evaluation  adjustment.  A 
small  disadvantaged  business  concern  may 
elect  to  waive  the  adjustment,  in  which  case 
the  factor  will  be  added  to  its  offer  for 
evaluation  purp<^s.  The  agreements  in 
p>aragraph  (d)  of  this  clause  do  not  apply  to 
offers  that  waive  the  adjustment. 

Offeror  elects  to  waive  the  adjustment. 

(d)  Agreements.  (1)  A  small  disadvantaged 
business  concern,  that  did  not  waive  the 
adjustment,  agrees  that  in  performance  of  the 
contract,  in  the  case  of  a  contract  for — 

(i)  Services,  except  construction,  at  least  50 
p>ercent  of  the  cost  of  personnel  for  contract 
performance  will  be  spent  for  employees  of 
the  concern; 

(ii)  Supplies  (other  than  procurement  from 
a  nonmanufacturer  of  such  supplies),  at  least 
50  pwrcent  of  the  cost  of  manufacturing, 
excluding  the  cost  of  materials,  will  be 
performed  by  the  concern; 

(iii)  General  construction,  at  least  15 
percent  of  the  cost  of  the  contract,  excluding 
the  cost  of  materials,  will  be  performed  by 
employees  of  the  concern;  or 

(iv)  Construction  by  special  trade 
contractors,  at  least  25  percent  of  the  cost  of 
the  contract,  excluding  the  cost  of  materials, 
will  be  performed  by  employees  of  the 
concern. 

(2)  A  small  disadvantaged  business 
concern  submitting  an  offer  in  its  own  name 
agrees  to  furnish  in  performing  this  contract 
only  end  items  manufactured  or  produced  by 
small  disadvantaged  business  concerns  in  the 
United  States.  This  paragraph  does  not  apply 
in  connection  with  construction  or  service 
contracts. 
(End  of  clause) 

Alternate  I  (Oct  1998).  As  prescribed  in 
19.1104,  substitute  the  following  (>aragraph 
(d)(2)  for  paragraph  (d)(2)  of  the  ImsIc  clause: 


(2)  A  small  disadvantaged  business 
concern  submitting  an  offer  in  its  own  name 
agrees  to  furnish  in  performing  this  contract 
only  end  items  manufactured  or  produced  by 
small  business  concerns  in  the  United  States. 
This  paragraph  does  not  apply  in  connection 
with  construction  or  service  contracts. 

[FR  Doc  9&-17197  Filed  6-26-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services,  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration 
as  the  Federal  Acquisition  Regulatory 
Council.  This  Small  Entity  Compliance 
Guide  has  been  prepared  in  accordance 
with  Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  simunary  of  the  rule  appearing  in 
Federal  Acquisition  Qnnilar  (FAG)  97- 
06  which  amends  the  Federal 
Acquisition  Regulation  (FAR).  Further 
information  regarding  this  rule  may  be 
obtained  by  referring  to  FAC  97-06 
which  precedes  this  document.  This 
doctunent  may  be  obtained  from  the 
Internet  at  http://vvww.amet.gov/far. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  (202)  501-4755. 

Reform  of  A£firmatiTe  Action  in 
Federal  Procurement 

FAC  97-06/FAR  Case  97-004A.  The 
interim  rtile  amends  FAR  Parts  1, 12, 14, 
15.  19,  33,  and  52  to  establish  a 
mechanism  to  benefit  small 
disadvantaged  business  concerns  at  the 
prime  contract  level.  This  mechanism  is 
a  price  evaluation  adjustment  of  up  to 
ten  percent  in  certain  Standard 
Industrial  Classification  (SIC)  Major 
Groups  as  determined  by  the 
Department  of  Commerce.  This  price 
evaluation  adjustment  conforms  to  the 
Department  of  Justice  proposal  to  reform 
affirmative  action  in  Federal 


procurement  and  to  regulations  issued 
by  the  Small  Business  Administration 
regarding  small  disadvantaged  business 
programs.  This  price  evaluation 
adjustment  is  mandatory  for  those 
competitive  procurements  to  which  it 
applies.  It  does  not,  however,  apply  to 
several  major  categories  of  acquisition, 
including,  for  example,  acquisitions 
within  the  simplified  acquisition 
threshold,  acquisitions  set  aside  for 
small  business,  and  acquisitions 
conducted  pursuant  to  the  8(a)  program. 

Dated:  June  23, 1998. 
Edward  C  Loth, 

Director.  Federal  Acquisition  Policy  Division. 
IFR  Doc.  98-17198  Filed  6-26-98;  8:45  am] 
BN.UNO  COOC  M20-CP-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  121. 124.  and  134 

Small  Business  Size  Regulations;  8(a) 
Business  Development/Small 
Disadvantaged  Business  Status 
Determinations;  Rules  of  Procedure 
Governing  Cases  Before  the  Office  of 
Hearings  and  Appeals 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  In  response  to  President 
Clinton's  govermnent-wide  regulatory 
reform  initiative,  the  Small  Business 
Administration  (SBA)  amends  both  the 
eligibility  requirements  for,  and 
contractual  assistance  provisions 
within,  the  SBA's  8(a)  Business 
Development  (8(a)  BD)  program.  This 
final  rule  changes  the  name  of  the 
program  from  the  Minority  Small 
Business  and  Capital  Ownership 
Development  program  to  the  8(a)  BD 
program  to  better  reflect  the  purpose  of 
the  program.  This  rule  streamlines  the 
operation  of  the  8(a)  BD  program,  eases 
certain  restrictions  perceived  to  be 
burdensome  on  Program  Participants, 
clarifies  certain  eligibility  requirements, 
and  deletes  obsolete  regulations. 
DATES:  Effective  Date:  This  rule  is 
effective  on  July  30,  1998. 

Compliance  [kites:  Subpart  A  applies 
to  all  applications  for  the  8(a)  Business 
Development  program  pending  as  of 
July  30,  1998  and  all  8(a)  procurement 
requirements  accepted  by  SBA  on  or 
after  July  30, 1998.  These  rules  do  not 
apply  to  any  appeals  pending  before 
SBA's  Office  of  Hearings  and  Appeals. 
The  revisions  to  13  CFR  part  121  apply 
with  respect  to  all  solicitations  issued 
on  or  after  Jime  30, 1998.  Except  for  13 
CFR  134.408(c),  the  procedimd 
revisions  to  13  CFR  part  134  apply  to  all 
appeals  served  or  filed  on  or  after  June 
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30.  1998.  13  CFR  134.408(c)  applies  as 
of  the  publication  to  all  pending  appeals 
before  SBA's  Office  of  Hearings  and 
Appeals. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Fisher,  Acting  Associate 
Administrator  for  Minority  Enterprise 
Development,  at  (202)  205-6412. 
SUPPt.EMENTARY  INFORMATION:  On  March 
4.  1995.  President  CUnton  issued  a 
Memorandum  to  federal  agencies, 
directing  them  to  simphfy  their 
regulations,  hi  response  to  this 
directive.  SBA  completed  a  page-by- 
page,  line-by-line  review  of  all  of  its 
then  existing  regulations  to  determine 
which  might  be  revised  or  eliminated. 
Revisions  to  13  CFR  Part  124  awaited  a 
review  by  the  Department  of  Justice 
(DOJ)  of  all  Federal  procurement 
affirmative  action  programs.  On  May  23. 
1996.  DOJ  pubhshed  in  the  Federal 
Register  a  comprehensive  proposal  for 
tailoring  affirmative  action  programs  in 
the  Federal  procurement  arena  (see  61 
FR  26042).  and  on  May  9,  1997  the 
Department  of  Defense,  the  General 
Services  Administration,  and  the 
National  Aeronautics  and  Space 
Administration  proposed  amendments 
to  the  Federal  Acquisition  Regulation 
(FAR)  concerning  programs  for  small 
disadvantaged  business  (SDB)  concerns. 
In  response  to  and  in  conjimction  with 
the  DOJ  and  FAR  reform  proposals,  on 
August  14. 1997.  SBA  published  in  the 
Federal  Register.  62  FR  43584.  a 
proposed  rule  to  amend  13  CFR  part 
124.  Subpart  A  of  the  proposed  part  124 
dealt  with  changes  pertaining  to  the  8(a) 
Business  Development  (8(a)  BD) 
program  which  is  authorized  by  sections 
7(j)(10)  and  8(a)  of  the  Small  Business 
Act,  15  U.S.C.  636(j)(10).  637(a).  Subpart 
B  of  proposed  part  124  dealt  with  SBA's 
role  in  the  certification  and  protest  of 
small  disadvantaged  businesses,  as 
contemplated  by  the  DOJ  and  FAR 
proposals.  During  the  proposed  rule's 
60-day  comment  period,  SBA  received 
95  timely  comments,  the  majority  of 
which  favored  the  proposed  changes. 
This  rule  finalizes  subpart  A  of  13  CFR 
part  124  (its  regulations  relating  to  the 
SBA's  8(a)  Business  Development 
Program.  SBA  continues  to  consider 
issues  relating  to  subpart  B  of  13  CFR 
part  124.  and  will  finalize  those 
regulations  at  a  later  time.  This  rule 
does  not  address  any  comments  made 
regarding  subpart  B  of  part  124  or  SBA's 
response  thereto. 

A  substantial  number  of  commenters 
applauded  SBA's  effort  to  remove 
duplicative  provisions,  and  rewrite 
those  that  appyeared  wordy  or  unclearly 
written.  For  the  most  part,  the 
comments  also  supported  the 


substantive  changes  proposed  by  SBA. 
SBA  received  comments  on  many 
aspects  of  the  proposed  rule.  With  the 
exception  of  comments  which  did  not 
set  forth  any  rationale  or  make 
suggestions,  SBA  discusses  and 
responds  fully  to  all  the  comments 
below. 

In  addition  to  the  changes  to  13  CFR 
part  124,  the  final  rule  also  makes 
changes  to  SBA's  size  regulations  (part 
121)  to  permit  size  protests  and  appeals 
of  Standard  Industrial  Classification 
(SIC)  code  designations  in  connection 
with  8(a)  competitive  procurements, 
and  to  exclude  certain  joint  venture 
arrangements  from  SBA's  affiliation 
rules.  These  changes  should  increase 
the  potential  pool  of  small  businesses 
available  to  compete  for  particular 
procurements  and  should  encourage 
contracting  officers  to  consider  small 
business  contractors  more  closely  before 
determining  a  procurement  strategy. 
The  final  rule  also  transfers  the 
procedures  relating  to  certain  statutorily 
authorized  appeals  in  the  8(a)  program 
from  part  124  to  part  134  of  13  CFR. 

This  final  rule  streamlines  the 
operation  of  the  8(a)  BD  program,  eases 
certain  restrictions  perceived  to  be 
burdensome  on  Participants,  amends 
certain  eligibility  procedures,  and 
deletes  obsolete  regulations.  It 
reorganizes  the  regulations  into 
identifiable  substantive  areas  for  ease  of 
use  and  clarity.  It  also  changes  all 
references  to  SBA's  Office  of  Minority 
Small  Business  and  Capital  Ownership 
Development  to  the  Office  of  8(a) 
Business  Development  to  emphasize 
that  individuals  participating  in  the 
program  need  not  be  members  of 
minority  groups  and  to  stress  the 
importance  of  assisting  participating 
firms  in  their  overall  business 
development. 

SBA  nas  attempted  to  rewrite  the 
regulations  in  plain  English  wherever 
possible.  To  this  end,  SBA  has  written 
section  headings  in  question  format  for 
ease  of  use,  and  has  eliminated 
imnecessary  verbiage  from  the 
regulations. 

This  rule  amends  eUgibility 
procedures  for  admission  to  the  8(a)  BD 
program  and  also  amends  contractual 
assistance  provisions  within  the  8(a)  BD 
program.  It  eliminates  the  requirement 
that  a  Participant  must  have  specified 
SIC  codes  approved  by  SBA  in  its 
business  plan  in  order  to  be  eUgible  for 
8(a)  contracts,  establishes  consistent 
remedial  measures  for  firms  that  do  not 
meet  their  non-8(a)  business  activity 
targets,  eases  certain  joint  venture 
restrictions,  and  estabUshes  a  mentor/ 
protege  program  for  developing  8(a) 
Participants.  This  rule  also  liberalizes 


the  standard  of  review  for  non-group 
members  seeking  disadvantaged  status 
from  a  clear  and  convincing  evidence 
test  to  a  preponderance  of  the  evidence 
standard. 

Summary  of  Comments  and  SBA's 
Response 

Part  121:  SBA  received  a  substantial 
number  of  comments  agreeing  with 
SBA's  proposal  to  exclude  certain  joint 
ventiue  arrangements  bom  the  normal 
affiliation  rules.  This  provision  will 
encourage  contracting  officers  to  use 
small  business  contractors  to  a  greater 
extent.  With  the  consoUdation  of 
procurements  becoming  an  increasing 
reality,  some  contracting  officers  may 
feel  that  requirements  are  too  big  for  a 
small  business  to  perform  successfully. 
The  proposed  rule  would  have 
permitted  two  or  more  small  business 
concerns  to  joint  venture  for  a  particular 
procurement  and  be  considered  a  small 
business  concern  so  long  as  each 
concern  individually  was  small.  Several 
commenters  recommended  that  this 
provision  be  broadened  to  exclude 
affiliation  rules  where  there  are 
"teaming"  agreements  as  well.  SBA 
concurs  with  this  recommendation,  and 
has  changed  the  rule  accordingly. 

Part  124,  subpart  A:  Most  of  tne 
comments  received  by  SBA  focused  on 
subpart  A  of  part  124.  The  following 
analysis  discusses  each  of  the 
significant  comments  received. 

The  proposed  rule  contained  no 
provision  for  reporting  changes  that 
would  adversely  affect  a  firm's 
eligibiUty.  either  during  the  application 
stage  or  during  a  Participant's  tenure  in 
the  program.  As  a  result  of  a  number  of 
comments,  several  new  provisions  have 
been  included  in  the  regulation.  Section 
124.2  requires,  in  part,  that  a  Participant 
must  maintain  its  program  eligibility 
throughout  its  tenure  in  the  program 
and  is  obligated  to  inform  SBA  of  any 
changes  that  would  adversely  affect  its 
program  eligibility.  To  continue  a  firm's 
participation  in  the  program.  §  124.112 
specifically  reasserts  this  obligation  and 
§  124.112(b)(2)  requires  program 
Participants  as  part  of  their  armual 
review  to  represent  that  no  adverse 
change  occurred  or.  in  the  alternative,  to 
describe  any  adverse  changes  that  have 
occurred.  During  the  apphcation  stage, 
the  8(a)  appUcant  is  obligated  to  inform 
SBA  of  any  adverse  changes  that  may 
have  occurred  since  the  actual 
application. 

Section  124.103(c)  of  the  proposed 
rule  stated  that  individuals  who  are  not 
members  of  designated  socially 
disadvantaged  groups  must  establish 
individufd  social  disadvantage  by  a  . 
"preponderance  of  the  evidence." 
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Previously,  individuals  not  members  of 
a  designated  group  needed  to  prove 
individual  social  disadvantage  by  "clear 
and  convincing"  evidence.  SBA 
received  many  comments  regarding  the 
proposed  change  in  the  evidentiary 
standard.  The  majority  of  commenters 
did  not  favor  changing  the  standard. 
SBA  believes  that  all  individuals  who 
can  show  that  they  have  personally 
suffered  social  disadvantage,  including 
women  and  handicapped  individuals, 
should  be  admitted  to  the  8(a)  BD 
program,  and  that  the  change  in  the 
evidentiary  standard  is  necessary  for 
constitutional  reasons.  In  response  to 
the  Supreme  Court's  decision  in 
Adarand  Constructors,  Inc.  v.  Pena,  115 
Sup.  Ct.  2097  (1995).  which  requires 
programs  to  provide  a  race-based 
remedy  to  be  "narrowly  tailored."  the 
Department  of  Justice  recommended  the 
"preponderance  of  the  evidence" 
standard  for  government-wide 
disadvantaged  business  programs.  SBA 
based  the  "preponderance  of  the 
evidence"  standard  on  the  Department 
of  Justice  proposal,  emd  continues  to 
believe  that  the  use  of  this  standard 
strengthens  the  defense  of  the  8(a)  BD 
program.  Therefore.  SBA  retains  the 
"preponderance  of  the  evidence" 
standard  in  the  final  rule.  While  the 
criteria  for  a  case  of  individual  social 
disadvantage  remains  basically  the 
same,  the  final  rule  changes  the 
evidentiary  standard  that  must  be 
shown  to  demonstrate  an  individual 
case  of  social  disadvantage.  In  assessing 
a  claim  of  individual  social 
disadvantage.  SBA  will  consider  all 
relevant  information  submitted  by  an 
applicant.  Evidence  which  tends  to 
show  generahzed  patterns  of 
discrimination  against  a  non-designated 
group  or  statistical  data  showing  that 
businesses  owned  by  a  specific  non- 
designated  group  are  disproportionately 
underrepresented  in  a  particular 
Industry  may  be  used  to  augment  an 
individual's  case.  Statistics  and 
generalized  patterns  are  not  sufficient 
by  themselves  to  establish  a  case  of 
individual  socitd  disadvantage. 
However,  an  individual's  statement  of 
personal  experiences  in  combination 
with  the  generalized  evidence  may  be 
sufficient  to  demonstrate  social 
disadvantage. 

Proposed  §  124.103(d)  stated  that 
representatives  of  an  identifiable  group 
whose  members  beUeve  that  the  group 
has  suffered  chronic  racial  or  ethnic 
prejudice  or  cultural  bias  may  petition 
SBA  to  be  included  as  a  group 
presumed  to  be  socially  disadvantaged. 
One  commenter  asked  what  the 
evidentiary  standard  should  be  for 


approval  of  a  designated  group.  As  a 
result  of  this  comment,  §  124.103(d)(l] 
of  the  final  rule  provides  that  a 
preliminary  showing  must  be  made  that 
substantial  evidence  exists  that  a  group 
meets  the  criteria  to  be  determined 
presimiptlvely  socially  disadvantaged. 
Once  this  showing  is  made.  SBA  will 
publish  a  notice  for  comment  and, 
where  deemed  appropriate,  hold 
hearings  and/or  conduct  its  own 
research.  After  completion  of  the 
process,  SBA  will  determine  whether  a 
preponderance  of  the  evidence  shows 
that  the  group  meets  the  necessary 
criteria  to  be  considered  presumptively 
disadvantaged. 

Proposea  §  124.104.  which  set  forth 
the  factors  to  be  reviewed  to  determine 
the  economic  status  of  socially 
disadvantaged  individuals,  clarified  that 
a  contingent  liability  does  not  reduce  an 
individual's  net  worth.  A  commenter 
remarked  that  contingent  liabilities 
reduce  capital  and  credit  opportunities 
and  should  be  considered  as  reducing 
net  worth.  SBA  understands  this 
possibility,  but  does  not  adopt  the 
comment.  There  are  wide  varieties  of 
contingencies  and  their  Impacts  on 
credit  opportunities.  Moreover, 
individuals  should  not  be  permitted  to 
satisfy  the  net  worth  criterion  by 
offering  guarantees  and  indemnities 
with  remote  possibiUtles  of  becoming 
actual  liabilities. 

Another  commenter  felt  that  §  124.104 
needed  to  set  forth  in  greater  detail  the 
criteria  SBA  uses  to  determine  whether 
an  individual  is  economically 
disadvantaged.  SBA  will  study  this 
issue  for  possible  later  revision. 

Another  commenter  suggested  that 
under  §  124.104,  review  of  the  financial 
status  of  individuals  claiming  economic 
disadvantage  should  be  performed  going 
back  two  years  prior  to  application.  This 
is  already  addressed  in  two  subsections 
of  this  section  and  no  further  provisions 
are  needed.  Proposed  §  124.1G4(c) 
provides  that  SBA  will  take  Into  account 
the  individual's  personal  income  for  the 
previous  two  years.  Proposed 
§  124.104(c)(1)  provides  that  SBA  will 
attribute  to  an  individual  claiming 
disadvantaged  status  any  assets  which 
that  individual  has  transferred  to  an 
immediate  family  member,  or  to  a  trust 
a  or  beneficiary  of  which  is  an 
Immediate  family  member,  for  less  than 
fair  market  value,  within  two  years  prior 
to  a  concern's  application  for 
participation  in  the  8(a)  BD  program  or 
within  two  years  of  a  Participant's 
armual  program  review,  unless  the 
individual  claiming  disadvantaged 
status  can  demonstrate  that  the  transfer 
is  to  or  on  behalf  of  an  immediate  family 
member  for  that  individual's  education. 


medical  expenses,  or  some  other  form  of 
essential  support. 

One  commenter  expressed  concern 
that  transfers  of  assets  to  family 
members  within  two  years  prior  to 
application  should  be  objectionable 
even  if  the  transfer  was  "for  fair  market 
value."  The  commenter  felt  that  sham 
transfers  would  be  made  to  enable 
individuals  to  qualify  as  ^onomically 
disadvantaged  under  the  thresholds. 
SBA  has  not  adopted  this  comment 
since,  if  a  transferee  received  fair  market 
value  for  an  asset,  the  transfer  would  be 
a  sale,  not  a  sham.  As  such,  the  transfer 
would  not  distort  a  calculation  of  the 
transferor's  net  worth. 

SBA  had  specifically  requested 
comments  on  proposed  §  124.105, 
seeking  input  on  whether  and  under 
what  circumstances  trust  arrangements 
might  be  considered  permissible 
without  violating  the  statutory 
requirement  that  an  applicant  or 
Participant  must  be  at  least  51  percent 
unconditionally  owned  by  one  or  more 
socially  and  economically 
disadvantaged  individuals.  SBA 
received  several  comments  on  this 
issue.  Upon  further  reflection,  SBA  has 
determined  that  ownership  of  an  8(a) 
applicant  or  Participant  by  trusts  that 
are  the  functional  equivalent  of 
individuals,  like  Uving  trusts,  are 
tantamouint  to  individual  ownership 
and  shouM  be  permitted  in  the  program. 
One  commenter  noted  that  the  IRS  treats 
living  trusts  as  individuals  for  the 
purposes  of  income  tax  calculation,  and 
urged  SBA  to  do  the  same.  The  SBA 
recognizes  that  an  Increasing  number  of 
entrepreneurs  are  using  such  vehicles 
for  tax  and  estate  planning  purposes. 
Therefore,  a  provision  making  certain 
trusts  eligible  for  8(a)  participation  has 
been  included  in  §  124.105(a).  The  new 
provision  states  that  an  8(a)  BD  concern 
owned  by  a  trust  is  considered  to  be 
directly  owned  by  a  disadvantaged 
individual  if  the  trust  is  revocable  and 
the  disadvantaged  Individual  is  also  the 
grantor,  a  trustee  and  the  sole  current 
beneficiary  of  the  trust. 

Section  124.105(h)  of  the  proposed 
rule  set  forth  certain  ownership 
restrictions  for  non-disadvantaged 
Individuals  and  concerns.  Proposed 
§  124.105(h)(1)  stated  that  a  non- 
disadvantaged  Individual  or  a  non- 
Participant  concern  that  owns  a  10 
percent  or  greater  interest  in  a 
Participant  as  a  general  partner  or 
stockholder  may  not  own  more  than  a 
10  percent  interest  in  another 
Participant.  Proposed  §  124.105(h)(2) 
stated  that  a  non-Participant  concern  in 
the  same  or  similar  line  of  business  may 
not  own  more  than  10  f)ercent  in  a 
current  Participant,  and  a  former 
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Participant  in  the  same  or  similar  line 
of  business  may  not  oym  more  than  20 
percent  in  a  current  Participant.  Five 
commenters  disagreed  with  these 
restrictions.  They  felt  they  were 
unnecessary  and  would  place  extra 
burdens  on  8(a)  firms  that  non-8(a]  finns 
do  not  have.  Most  felt  that  if  SBA 
determines  that  the  firm  is  51  percent 
owned,  managed  and  controlled  by  a 
disadvantaged  individual,  no  other 
ownership  restrictions  should  apply. 
Two  commenters  pointed  out  that  the 
regulation  as  proposed  would  hinder 
the  firm's  access  to  capital.  The 
commenters  pointed  out  that  access  to 
money  is  necessary  to  make  the 
transition  into  the  competitive  market 
place.  In  response  to  these  conunents, 
the  SBA  has  revised  its  regulations  to 
raise  the  percentages  that  non- 
disadvantaged  individuals,  non- 
disadvantaged  firms  and  former  8(a] 
firms  may  own  in  an  8(a)  Participant  in 
the  transitional  stage  of  program 
participation.  With  respect  to  a  firm  in 
the  transitional  stage  of  8(a)  program 
participation,  the  final  rule  states  that 
(1)  a  non-disadvantaged  individual  or  a 
non-Participant  concern  with  at  least  a 
10  percent  ownership  interest  in 
another  Participant  may  own  up  to  a  20 
percent  interest;  (2)  a  non- 
disadvantaged  individual  or  concern  in 
the  same  or  similar  line  of  business  may 
own  up  to  a  20  percent  interest;  and  (3) 
a  former  8(a)  Participant  may  own  up  to 
a  30  percent  interest.  Percentages  of 
ownership  for  firms  in  the 
developmental  stage  of  program 
participation  are  not  changed  in  this 
rule.  SBA's  decision  to  ease  the  current 
restrictions  on  ownership  of  an  8(a)  BD 
concern  should  improve  access  to 
sources  of  capital.  SBA  decided  not  to 
raise  the  percentages  higher  than  20  and 
30  percent  at  this  time  due  to  its 
continued  concern  over  program  abuse 
through  the  possible  establishment  of 
fronts.  SBA  will  continue  to  monitor 
this  section  of  the  rule  and  may  adjust 
the  percentages  further  in  the  future  if 
it  deems  it  appropriate  to  do  so. 

Section  124.105(1)  contains  standards 
for  obtaining  SBA  approval  of  a  change 
in  a  Participant's  ownership.  Several 
commenters  expressed  eoncem  that  a 
time  limit  should  be  imposed  on  SBA  to 
approve  or  decline  change  of  ownership 
requests.  The  final  rule  provides  that  the 
AA/8(a)BD  will  issue  a  decision  within 
60  days  of  receipt  by  the  Agency  of  a 
request  containing  all  necessary 
documentation,  and  that  the  decision  of 
the  AA/8(a)BD  will  be  the  final  Agency 
decision.  The  final  rule  further  provides 
that  the  denial  of  a  request  for  a  change 
of  ownership  may  be  grounds  for 


program  termination  if  the  change  is 
nonetheless  completed. 

The  preamble  to  the  proposed  rule 
solicited  comments  on  a  proposal  to  use 
suspension  as  a  tool  to  allow  time  for  an 
SBA  inquiry  into  a  Participant's  change 
of  OMmership  or  control.  No  negative 
comments  were  received  relating  to  this 
issue.  Commenters  who  did  address  the 
matter  approved  of  such  use,  providing 
that  SBA  would  restore  the  length  of  the 
suspension  to  the  firm's  program  term  if 
the  change  is  ultimately  approved.  As  a 
result  of  the  comments.  SBA  has  revised 
§  124.105(1).  As  revised.  §  124.105(1) 
provides  that,  where  a  Participant 
requests  a  change  of  ownership  or 
business  structure,  and  the  change  has 
already  occurred,  SBA  will  suspend  the 
Participant  pending  a  decision  on  the 
request.  If  the  change  is  approved,  the 
SBA  will  restore  the  length  of  the 
suspension  to  the  Participant's  program 
term  where  the  change  in  ownership 
results  from  the  death  or  incapacity  of 
a  disadvantaged  individual,  or  where 
the  firm  requested  prior  approval  and 
waited  60  days  for  SBA  approval  before 
making  the  change.  SBA  will  not  restore 
the  length  of  a  suspension  for  any  firm 
that  did  not  request  a  change  in 
ownership  prior  to  making  the  change 
(except,  as  noted,  for  a  change  due  to 
death  or  incapacity).  This  provision  has 
also  been  added  to  §  124.305  governing 
suspensions. 

The  proposed  regulation  regarding 
suspension  (§  124.305)  has  been 
modified  to  clarify  the  jurisdiction  of 
the  Office  of  Hearings  and  Appeals  and 
the  standard  of  evidence  necessary  for 
SBA  to  sustain  its  suspension  action. 
The  proposed  rule  stated  that  SBA  has 
the  burden  of  showing  that 
"substantial"  evidence  exists  in  support 
of  at  least  one  of  the  grounds  for 
termination  cited  in  the  Letter  of  Intent 
to  Terminate.  SBA  has  decided  not  to 
adopt  this  new  standard  in  the  final 
rule.  The  final  rule  provides  that  SBA  is 
required  to  show  only  that  "adequate" 
evidence  exists  in  support  of  a  least  one 
of  the  grounds  for  termination.  The  final 
rule  defines  the  term  "adequate 
evidence"  as  information  sufficient  to 
support  the  reasonable  befief  that  a 
particular  act  or  omission  has  occurred. 
This  definition  is  adopted  ft-om  §  9.403 
of  Title  48  of  the  Code  of  Federal 
Regulations. 

Section  124.305  has  also  been 
amended  to  provide  that,  unless  the 
Administrative  Law  Judge  consolidates 
the  suspension  apd  termination 
proceedings,  the  review  must  be  limited 
to  determining  whether  the 
government's  interest  needs  protection. 
SBA's  Office  of  Hearings  and  Appeals 


(OHA)  may  not  review  the  grounds  for 
termination  under  a  suspension  action. 

A  commenter  questioned  whether 
proposed  §  124.105(i)  conflicts  with  the 
requirement  in  §  124.515  that  a  change 
in  ownership  of  an  8(a)  BD  concern 
requires  a  waiver  from  SBA  for  the 
Participant  to  continue  performing  on 
an  8(a]  contract.  Section  124.105(1) 
allows  continued  performance  of  a 
contract  without  a  waiver  if  a 
disadvantaged  individual  is  substituted 
for  another,  with  SBA  approval  before 
the  change  is  implemented.  SBA 
requires  waivers  under  §  124.515  only 
where  ovraiership  of  an  8(a)  Participant 
would  be  changed  to  an  extent  that  the 
8(a)  BD  concern  would  be  no  longer  at 
least  51  percent  owned  by  one  or  more 
disadvantaged  individuals.  If  SBA  does 
not  approve  a  change  in  ownership 
because  it  determines  that  the  acquiring 
individutd  is  not  disadvantaged  or  that 
the  firm  as  structured  after  the  change 
is  no  longer  owrned  and  controlled  by 
disadvantaged  individuals,  then  the 
firm  must  seek  a  waiver  under  §  124.515 
in  order  to  continue  to  perform  any  of 
its  8(a)  contracts. 

Proposed  §  124.106  explained  the 
concept  of  control  and  the  factors  which 
SBA  looks  at  to  determine  who  controls 
an  8(a)  BD  concern.  Several  commenters 
raised  issues  of  control  where  a  non- 
disadvantaged  individual  held  a  critical 
license.  SBA  does  not  beUeve  that  the 
mere  fact  that  a  non-disadvantaged 
employee  who  is  not  also  an  equity 
owner  of  the  firm  holds  a  critical  license 
would  cause  the  disadvantaged 
principal(s)  to  lose  control.  In  such  a 
case,  the  disadvantaged  principal(s) 
must  demonstrate  their  management 
expertise  and  the  right  to  replace  the 
non-disadvantaged  employee  at  any 
time  with  another  technical  employee. 
However,  SBA  agrees  that  the  situation 
is  much  more  complicated  where  the 
non-disadvantaged  individual  who 
holds  a  critical  license  is  also  an  equity 
owner  of  the  firm.  The  final  rule  permits 
SBA  to  find  negative  control  where  a 
non-disadvantaged  owner  holds  a 
critical  license.  The  burden  is  on  the 
applicant  or  Participant  to  demonstrate 
that  control  is  in  the  hands  of  one  or 
more  disadvantaged  individuals.  The 
final  rule  provides  that  an  individual 
need  not  have  the  technical  expertise  or 
possess  a  required  license  to  be  found 
to  control  an  applicant  or  Participant  if 
be  or  she  can  demonstrate  that  he  or  she 
has  ultimate  managerial  and  supervisory 
control  over  those  who  possess  the 
required  licenses  or  technical  expertise. 
SBA  recognizes  that  failure  to  possess 
technical  expertise  or  a  required  license 
are  factors  that  may  be  considered  in 
evaluating  the  disadvantaged 
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individual's  control  of  the  concern,  but 
that  such  circiunstances  are  not 
dispositive. 

One  commenter  suggested  that  8(a) 
concerns  be  allowed  to  own  subsidiary 
concerns  without  being  in  violation  of 
the  requirement  under  proposed 
§  124.106(a)(3)  that  an  owner  of  an  8(a) 
concern  devote  full  time  to  management 
of  the  concern.  SBA's  policy  is  to  allow 
such  ownership  since  working  with  the 
subsidiary  indirectly  advances  the 
interests  of  the  8(a)  concern.  Therefore, 
a  provision  expressly  allowing  such 
ownership  has  been  added  to 
§  124.106(a)(3).  However,  this  exception 
does  not  change  the  general  requirement 
that  an  owner  of  an  8(a)  concern  devote 
full  time  to  manage  the  concern. 

A  few  commenters  requested  that 
some  flexibility  be  given  to  the 
requirement  under  §  124.106(a)(3)  that  a 
disadvantaged  individual  who  manages 
the  Participant  concern  must  devote 
full-time  to  the  business  dujing  normal 
working  hours.  As  stated  in  the 
preamble  to  the  proposed  regulations, 
this  requirement  is  not  intended  to 
prevent  such  individual  from  spending 
normal  business  hours  away  from  the 
premises  in  such  areas  as  marketing  and 
outreach  that  benefit  the  concern.  The 
rule  does  not  imply  that  business 
activities  could  not  be  conducted  by 
such  individual  outside  the  office.  It 
does,  however,  prohibit  such  individual 
from  being  physically  located  at  a  site 
on  a  continuing  basis  which  is  separate 
and  distinct  fi-om  the  Participant 
concern  during  normal  business  hours, 
despite  any  claim  that  he  or  she  is 
managing  the  concern  from  that 
location.  SBA  believes  it  is  important 
for  the  growth  and  development  of  the 
8(a)  BO  concern  that  the  disadvemtaged 
individual  who  manages  the  concern 
devote  full  time  to  such  management. 
Therefore,  SBA  makes  no  change  to  the 
final  rule. 

The  proposed  regulations  continued 
SBA's  current  approach  and  required 
that  disadvantaged  individuals  have 
majority  control  of  the  board  of 
directors.  Some  commenters  felt  that 
this  requirement  did  not  reflect  business 
practice  in  the  corporate  world.  One 
commenter  felt  that,  particularly  in 
smaller  corporations,  the  sole 
shareholder  or  the  majority  shareholder 
virtually  always  controls  the  board  of 
directors.  This  control  stems  from  his  or 
her  ability  to  replace  directors  at  will. 
The  commenter  recognized,  however, 
that  in  rare  situations  the  sole  or 
majority  owner  might  not  control  the 
board,  such  as  where  directors  have 
fixed  terms  and  cannot  be  removed 
before  the  end  of  such  terms.  In 
addition,  SBA  notes  that  cxunulative 


voting  practices  and  super  majority 
requirements  (i.e.,  any  provisions 
requiring  more  than  a  simple  majority 
vote)  may  make  it  difficult  for  a 
shareholder  owning  only  51%  of  a 
corporate  concern  to  control  the  board 
of  directors  of  that  concern.  Likewise, 
where  more  than  one  disadvantaged 
owner  is  involved,  voting  rights  and 
control  of  the  board  of  directors  is 
harder  to  pinpoint.  As  such,  SBA 
accepts  this  comment  to  a  point.  The 
final  rule  gives  several  alternatives  for 
finding  control  by  disadvantaged 
individuals  of  the  board  of  directors. 
Where  a  single  disadvantaged 
individual  owns  100%  of  an  applicant 
or  Participant,  SBA  deems  that 
individual  to  control  the  board  of 
directors,  and  no  further  analysis  is 
needed.  Where  a  single  disadvantaged 
individual  owning  less  than  100%  seeks 
to  qualify  a  concern,  SBA  deems  that 
individual  to  control  the  board  of 
directors  where  he  or  she  owns  at  least 
51%  of  the  concern  or,  where  the 
concern  has  super  majority  voting 
requirements,  that  percentage  of 
ownership  needed  to  overcome  any 
such  super  majority  ownership 
requirements,  and  he  or  she  is  on  the 
board  of  directors.  The  applicant  will  be 
required  to  inform  SBA  of  any  super 
majority  voting  requirements  provided 
for  in  its  articles  of  incorporation,  its  by- 
laws, or  by  state  law.  Thus,  the 
disadvantaged  owner  is  able  to  convene 
a  shareholder's  meeting,  change 
corporate  by-laws  and  articles  of 
incorporation,  and  change  directors  on 
the  board  at  will.  In  such  a  case,  SBA 
will  not  look  at  the  makeup  of  the  board 
of  directors  for  determining  control  of 
the  firm  (although  SBA  will  continue  to 
examine  the  character  of  directors). 
Where  more  than  one  disadvantaged 
owner  seeks  to  qualify  an  applicant  or 
Participant  (i.e.,  no  one  individual  owns 
51%)  and  each  such  individual  is  on  the 
board  of  directors,  SBA  deems  those 
individuals  to  control  the  board  of 
directors  where  together  they  own  at 
least  51%  of  the  concern  or,  where  the 
concern  has  super  majority  voting 
requirements,  that  percentage  of 
ownership  needed  to  overcome  any 
such  super  majority  ownership 
requirements,  and  they  can  demonstrate 
that  they  have  made  arrangements  to 
overcome  any  potential  stalemates  and 
that  they  have  the  comparable  ability  of 
a  single  majority  owner  to  act  quickly. 
For  example,  where  a  concern  has  three 
disadvantaged  individuals  each  owning 
17%,  SBA  will  deem  the  individuals  to 
control  the  board  of  directors  without 
looking  at  the  board's  make-up  if  two  of 
the  three  individuals  have  given  their 


voting  rights  to  the  third  individual. 
Where  an  applicant  or  Participant 
caiuiot  demonstrate  the  ability  for  a 
disadvantaged  individual  to  act  quickly 
to  replace  members  of  the  board  of 
directors,  SBA  will  look  at  the 
composition  of  the  board  of  directors 
and  will  apply  the  ciurent  board  of 
directors  control  requirements  to  the 
concern.  The  concern  must  meet  the 
current  requirement  that  one  or  more 
disadvantaged  illdividuals  must  control 
the  board  of  directors  through  numbers 
of  individuals  on  the  board  or,  where 
permitted  by  state  law,  through 
weighted  voting. 

Niunerous  commenters  expressed 
concern  that,  with  the  lowering  of  the 
evidentiary  standard  for  eligibility  in 
cases  of  individual  social  disadvantage, 
there  would  be  a  greater  need  to  police 
fraud  in  the  program  application 
process.  Many  warned  of  potential  fi'ont 
situations  involving  the  transfer  of 
ownership  and/or  control  of  the 
applicant  firm  firom  one  family  member 
to  another.  This  final  rule  addresses 
these  issues  at  several  points.  Section 
124.106(f)  provides  that  if  a  non- 
disadvantaged  individual  transfers 
majority  ownership  or  control  of  the 
applicant  firm  to  a  family  member 
within  two  years  of  the  date  of 
application  while  remaining  an  owner, 
officer,  director  or  key  employee  of  the 
company,  the  non-disadvantaged 
individual  will  be  presumed  to  control 
the  company.  As  noted  above,  the  final 
rule  also  requires  program  applicants 
(S  124.204(d))  and  Participants 
(§  124.112(b))  to  inform  SBA  of  any 
changes  that  would  adversely  affect 
their  eligibilify.  Failure  to  inform  SBA 
of  these  adverse  changes,  or  falsely 
certifying  that  no  adverse  changes  exist, 
are  grounds  for  denial  of  entry  into  the 
program  or,  if  concern  is  a  already  a 
program  Participant,  grounds  for 
termination  from  the  program. 

Proposed  §  124.107  set  forth  the 
requirement  that  an  8(a)  BD  applicant 
must  possess  potential  for  success  in 
competing  in  the  private  sector.  One 
commenter  questioned  whether  an  8(a) 
applicant  that  can  meet  the 
requirements  under  §  124.107(b)(iii)  and 
(iv),  needs  8(a)  BD  assistance.  These 
subsections  provide  that  if  an  applicant 
to  the  8(a)  BD  program  does  not  meet 
the  requirement  that  it  has  been  in 
business  in  its  primary  industry 
classification  for  at  least  two  full  years 
prior  to  applying,  this  requirement  may 
be  waived  if  certain  conditions  are  met. 
In  1990,  Congress  passed  legislation  that 
would  allow  concerns  to  waive  the  two 
year  rule  after  satisfying  five  conditions. 
See  The  Small  Business  Administration 
Reauthorization  and  Amendments  Act 
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of  1990.  Pub.  L.  No.  101-574  §  203(b)(1), 
104  Stat.  2814,  2818-2819  (1990).  SBA 
adopted  the  same  five  conditions  for 
waiver  in  the  8(a)  regulations,  but  has 
clarified  that  applicants  will  be  assessed 
in  the  context  of  their  proposed 
participation  in  the  program. 

As  indicated  above,  several 
commenters  expressed  a  need  for  greater 
oversight  by  SBA  during  the  apphcadon 
process  to  prevent  fraud.  SBA  notes  that 
provisions  included  in  the  proposed 
regulations  at  §  124.108(a)(5)  provide 
that  SBA  may  decline  an  application 
due  to  the  submission  of  false 
information.  SBA  may  also  terminate  a 
firm  from  the  program  under 
§  124.303(a)(l)(15)  if  it  discovers  later 
that  the  Participant  falsified  information 
in  its  application.  SBA  retains  these 
provisions  in  the  final  rule. 

Proposed  §  124.108(a)  provided  that 
SBA  could  exclude  firms  from  program 
participation  for  lack  of  good  character 
in  circumstances  where  there  was 
credible  evidence  of  criminal  activity. 
Upon  further  internal  deliberation,  the 
final  r\ile  significantly  expands  and 
clarifies  §  124.108(a).  SBA  will  also  find 
a  firm  ineligible  for  the  8(a)  BD  program 
if  it  or  one  of  its  principals  (1)  lacks 
integrity  as  demonstrated  by 
information  related  to  an  indictment, 
guilty  plea,  conviction,  civil  judgment 
or  settlement;  (2)  is  ciurently 
incarcerated,  or  on  parole  or  probation 
pursuant  to  a  pre-trial  diversion  or 
following  conviction  for  a  felony  or  any 
crime  involving  business  integrity;  or  (3) 
has  knowingly  submitted  false 
information  as  part  of  the  application 
for  program  admission.  This 
clarification  and  expansion  of  the 
definition  of  good  character  reinforces 
the  concept  of  business  character  as  a 
requirement  for  program  eligibility.  It 
also  promotes  greater  consistency 
between  the  eligibility  requirements  in 
this  section  and  the  grounds  for 
termination  in  §  124.303(a). 

Several  commenters  believed  that 
payment  of  obligations  to  the  Federal 
government  should  be  included  as  an 
element  of  good  business  character 
under  §  124.108(a).  Failure  to  pay 
significant  obUgations  owed  to  the 
Federal  Government  is  already  a  basis 
for  program  termination  under 
§  124.303(a)(ll).  AddiUonally.  the 
existence  of  defaults  resulting  in  a  loss 
on  a  federal  loan  or  federally  assisted 
financing  has  long  been  a  reason  for 
denying  financial  assistance  in  other 
SBA  programs.  See  13  CFR  §  120.110. 
For  these  reasons,  SBA  has  added  a  new 
paragraph  (e)  to  §  124.108,  providing 
that  any  firm  or  principal  that  fails  to 
pay  significant  financial  obligations 
owed  to  the  Federal  Government  is  not 


eligible  for  admission  to  the  8(a)  BD 
program. 

Section  124.108(0  of  the  proposed 
rule  defined  a  "broker"  as  a  concern 
that  adds  no  value  to  an  item  being 
supplied  to  a  procuring  activity.  One 
commenter  suggested  that  the  definition 
of  broker  be  expanded  to  provide  that  a 
company  would  not  be  considered  a 
broker  if  it  purchased  and  shipped  an 
item,  despite  the  fact  that  purchasing 
and  shipping  do  not  technically  "add 
value"  to  an  item.  SBA  concurs  that  the 
proposed  language  did  not  adequately 
capture  the  meaning  of  the  term 
"broker."  SBA  has,  therefore,  added 
language  to  §  124.108  to  refine  the 
definition  of  a  broker.  The  final  rule 
(§  124.108(d))  provides  that  a  broker  is 
a  concern  that  adds  no  material  value  to 
an  item  being  supplied  to  a  procuring 
activity  or  which  does  not  take 
ownership  or  possession  of  or  handle 
the  item  being  procured  with  its  own 
equipment  or  facilities.  This  definition 
of  "broker"  is  specific  to  this  rule.  Some 
firms  which  refer  to  themselves  as 
brokers  in  their  line  of  business  may  not 
be  ineligible  for  8(a)  participation  as 
"brokers"  under  this  rule. 

The  final  rule  also  cljuifies  the  . 
provision  restricting  a  tribe's  (or  an 
ANC's)  ability  to  own  more  than  one 
firm  in  the  8(a)  program  doing  the  same 
work.  Section  124.109(c)(3)(ii)  specifies 
that  a  tribe  may  own  a  Participant  or  an 
applicant  that  conducts  or  will  conduct 
secondary  business  in  the  8(a)  BD 
program  under  the  same  SIC  code  that 
a  current  Participant  owned  by  the  tribe 
operates  in  the  8(a)  BD  program  as  its 
primary  SIC  code.  In  other  words,  SBA 
will  not  deny  an  application  from  a 
tribally-owned  concern  where  the 
application  plans  to  do  some  work  (but 
not  its  primary  work)  in  the  same  SIC 
as  another  8(a)  firm  owned  by  the  tribe. 
The  final  rule  makes  this  same 
clarification  for  CDCs  and  Native 
Hawaiian  Organizations  as  well.  See 
§§  124.110(c)  and  124.111(d). 
respectively. 

Proposed  §  124.112  listed  the  criteria 
Participants  must  meet  in  order  to 
remain  eligible  for  the  8(a)  BD  program. 
One  commenter  suggested  that  if  SBA 
determines  that  a  Participant  is  no 
longer  eligible  for  the  8(a)  BD  program 
under  §  124.112,  that  the  Participant  be 
allowed  to  respond  to  the  factors 
supporting  ineUgibility  even  before  SBA 
initiates  early  graduation  or  termination 
proceedings  under  §  124.302  and 
§124.303,  respectively.  If  SBA  initiates 
such  proceedings,  the  Participant  now 
has  30  days  to  respond  to  SBA  under 
§  124.304(b).  SBA  believes  these 
procedures  give  the  Participant  an 


adequate  opportunity  to  respond  on  the 
issue  of  continued  eligibility. 

Another  commenter  reconunended 
that  a  Participant  which  obtains  an  SBA 
loan  should  not  thereby  be  considered 
to  have  "access  to  credit"  under 
§124.112  such  that  the  socially 
disadvantaged  individuals  are  no  longer 
considered  economically  disadvantaged. 
Since  this  is  already  SBA's  policy,  no 
change  to  the  regulation  is  necessary. 

One  commenter  felt  that  requiring 
certification  of  the  transfer  of  assets  to 
family  members  under  §  124.112fb)(4) 
would  penalize  individuals  for  making 
gifts  to  their  families  and  would  serve 
no  legitimate  purpose.  SBA  does  not 
intend  that  each  disadvantaged  owner 
report  every  gift  made  to  his  or  her 
family  members.  SBA  is  merely  trying  to 
determine  if  an  individual  has 
transferred  significant  assets  to  his  or 
her  family  members  in  order  to  remain 
eligible  for  the  program  (i.e.,  in  order  to 
remain  "economically  disadvantaged"). 
Where  the  individual  retains  some  use 
or  enjoyment  of  the  asset  transferred 
(e.g.,  real  estate  is  "transferred"  to  a 
spouse  and  the  individual  continues  to 
have  access  to  it;  a  piece  of  art  is 
"transferred"  to  a  family  member,  but 
continues  to  be  displayed  in  the 
individual's  residence),  SBA  will 
attribute  the  asset  back  to  the 
disadvantaged  individual  for  purposes 
of  determining  his  or  her  continued 
economic  disadvantage  status.  Where 
the  individual  demonstrates  that  the 
transfer  is  an  irrevocable  transfer  as  to 
which  the  disadvantaged  individual 
retains  no  use  or  enjoyment  (e.g.,  the 
one-time  transfer  of  funds  to  an  adult 
child  to  assist  the  child's  purchase  of  a 
residence),  the  asset  will  not  be 
attributed  back  to  the  disadvantaged 
individual.  In  addition, 
§  124.104(c)(l)(ii)  of  the  final  rule 
specifies  that  SBA  will  not  attribute  to 
an  individual  claiming  disadvantaged 
status  any  assets  transferred  by  that 
individual  to  an  immediate  family 
member  that  are  consistent  with  \he 
customary  recognition  of  special 
occasions,  such  as  birthdays, 
graduations,  anniversaries,  and 
retirements.  This  does  not  mean  that  an 
individual  claiming  disadvantaged 
status  may  transfer  unreasonably  large 
funds  or  other  assets  to  an  immediate 
family  member  and  claim  that  it  should 
not  be  attributed  back  to  him  or  her 
because  the  transfer  was,  for  example,  a 
birthday  present.  The  funds  or  assets 
transferred  must  be  reasonable  and 
within  customary  limits  for  the 
occasion. 

Another  commenter  suggested  that 
SBA  also  attribute  back  to  the 
disadvantaged  transferor  all  transfers  to 
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non-family  members  for  less  than  fair 
market  value.  SBA  does  not  adopt  this 
suggestion.  Such  a  rule  could 
discourage,  for  example,  an  irrevocable 
charitable  transfer  of  assets.  SBA  notes 
that  if  an  asset  is  transferred  subject  to 
a  retained  interest  or  a  remainder,  then 
the  present  value  of  the  retained  interest 
will  continue  to  be  counted  as  an  asset 
in  determining  the  donor's  net  worth. 
As  such,  there  is  no  need  to  impose 
further  restrictions  or  requirements  on 
these  transfers. 

A  few  commenters  noted  that 
language  in  proposed  §  124.112, 
concerning  the  continuing  eligibility  of 
businesses  in  the  8(a)  BD  program, 
inadvertently  requires  concerns  owned 
by  Alaska  Native  Corporations  (ANCs) 
to  comply  with  §§  124.101  through 
124.108.  SBA  has  revised  §  124.112  to 
correct  this  error.  In  addition,  this 
section  has  been  revised  to  address  the 
continuing  eligibility  of  concerns  owned 
by  Indian  tribe«.  Native  Hawaiian 
Organizations  and  Community 
Development  Corporations  (QXls). 

With  respect  to  the  new  mentor/ 
protege  program,  one  commenter 
suggested  that  SBA  should  measure  the 
performance  of  the  mentor  and  benefits 
of  the  program.  SBA  has  adopted  this 
suggestion  by  revising  §  124.112(b)  to 
require  from  protege  firms  a  narrative 
report  on  the  program  as  part  of  their 
annual  report.  SBA  has  also  revised 
§  124.520  to  provide  sp>ecific  standards 
for  SBA  reviews  of  mentor/protege 
relationships. 

Proposed  §  124.112(c)  set  forth 
examples  under  which  SBA  may 
determine  that  a  socially  disadvantaged 
individual  is  no  longer  economically 
disadvantaged.  One  commenter  noted 
that  the  proposed  rule  referred  to  the 
economic  status  of  the  8(a)  BD 
Participant,  rather  than  the 
disadvantaged  individual.  This  error  has 
been  corrected  in  the  final  regulations, 
and  language  has  been  added  to  clarify 
that  the  economic  status  of  the 
Participant  may  be  considered  in 
analyzing  the  status  of  the  individual. 

Proposed  §  124.204  set  forth  the 
process  of  applying  to  the  8(a)  BD 
program.  Proposed  §  124.204(b)  stated 
that  eligibility  for  the  program  is  based 
on  the  circumstances  existing  on  the 
date  of  application,  but  that  SBA  may 
request  clarification  of  information  in 
the  application.  Several  commenters  felt 
that  this  was  too  harsh  and  that 
concerns  which  might  easily  be  eligible 
for  the  program  would  not  be  allowed 
the  chance  to  make  simple  changes  in 
order  to  be  eUgible.  While  SBA 
imderstands  the  desire  an  applicant 
would  have  to  be  able  to  change  its 
application  at  any  point  in  time  in  order 


to  come  into  compliance  with  SBA's 
requirements  during  the  application 
process,  SBA  believes  that  it  is  more 
important  for  reviewers  not  to  have  an 
application  that  is  an  ever-changing 
moving  target.  In  addition,  SBA  notes 
that  the  applicant  still  has  its  right  to 
request  reconsideration  of  an  initial 
decline  letter  and  it  is  free  to  make  any 
changes  in  its  application  at  that  time. 

Proposed  §  124.302  of  the  regulations 
set  forth  the  criteria  for  early  graduation. 
A  Participant  could  be  graduated  early 
if  it  either  successfully  completes  the 
program  prior  to  the  end  of  its  program 
term  or  if  one  or  more  of  the 
disadvantaged  owners  are  no  longer 
economically  disadvantaged.  Some 
commenters  felt  that  successful  firms 
would  be  penalized  for  their  success  if 
they  were  graduated  before  the 
expiration  of  their  9  year  term.  Although 
SBA  is  authorized  to  graduate  firms  that 
meet  their  business  objectives  early,  this 
process  is  at  the  discretion  of  the 
Administrator.  Early  graduation  is  not 
an  automatic  process.  Only  Participants 
that  show  sufficient  competitive 
strength  and  viability  to  compete 
successfully  outside  the  program  will  be 
subject  to  early  graduation.  Once  they 
show  such  strength  and  viability,  their 
need  for  continued  participation  in  the 
program  has  ended.  Accordingly,  SBA 
has  retained  these  provisions  in  the 
final  rule. 

One  commenter  suggested  that  SBA 
should  graduate  Participants  early  when 
the  Participants  have  demonstrated  the 
ability  to  compete  in  the  marketplace 
without  assistance  under  the  8(a)  BD 
program,  whether  or  not  they  have 
achieved  the  targets,  goals  and 
objectives  set  forth  in  their  business 
plans.  SBA  believes  that  this 
recommendation  is  contrary  to  the 
Small  Business  Act.  The  Small  Business 
Act  authorizes  SBA  to  graduate 
Participants  early  only  under  limited 
circumstances,  among  them  where  a 
Participant  has  successfully  completed 
the  program  by  substantially  achieving 
its  targets,  goals  and  objectives.  SBA 
imderstands  the  concerns  of  the 
commenter,  and  will  take  efforts  to 
ensure  that  the  targets,  goals  and 
objectives  in  the  business  plans  are 
realistic  and  appropriate. 

Section  124.303(a)  of  the  proposed 
rule  provides  for  early  termination  from 
the  8(a)  program  prior  to  the  expiration 
of  a  concern's  Program  Term  for  good 
cause.  Section  124.303(a)(13)  lists,  as  an 
example  of  good  cause,  excessive 
transfers  of  funds  or  other  business 
assets  hindering  development  of  the 
concern,  and  excessive  withdrawals 
from  the  concern  for  the  personal 
benefit  of  any  of  its  owners  or  any  entity 


affiliated  with  the  owners.  Several 
commenters  were  concerned  with  SBA 
labeling  withdrawals  "excessive" 
without  reviewing  the  totality  of  the 
circumstances.  S«:tion  124.112(d)(3) 
defines  as  excessive  those  withdrawals 
during  any  one  fiscal  year  of  a 
Participant  that  exceed  $150,000  for 
firms  with  sales  up  to  $1,000,000; 
$200,000  for  firms  with  sales  between 
$1,000,000  and  $2,000,000;  and 
$300,000  for  firms  with  sales  over 
$2,000,000.  The  regulation  permits  SBA 
to  terminate  the  concern  for  good  cause 
for  such  withdrawals.  However,  it  does 
not  state  that  SBA  will  automatically 
terminate  the  concern.  SBA  realizes  that 
some  withdrawals  above  the 
"excessive"  guidelines  are  not  excessive 
in  Ught  of  the  totality  of  the 
circumstances.  SBA  decides 
terminations  on  a  case-by-case  basis  and 
always  considers  the  totality  of  the 
circiunstances  beforehand.  Nonetheless, 
the  final  rule  clarifies  that  SBA  will 
presume  to  be  excessive  all  withdrawals 
exceeding  the  specified  amounts. 

The  final  rule  changes  §  124.303  to 
add  clarity  and  to  eliminate 
redundancy.  Proposed  §124.303(a)(18) 
stated  that  a  suspension  or  revocation  of 
any  license  required  to  run  the  business 
is  good  cause  for  termination.  SBA  has 
deleted  this  paragraph  and  transferred 
its  substance  to  §  124.303(a)(12).  Section 
124.303(a)(12)  of  the  final  rule  now  lists 
as  a  ground  for  termination  the  hilure 
to  keep  licenses,  charters  and  permits 
ciurent. 

SBA  received  several  comments 
concerning  the  application  of 
benchmarks  to  the  8(a)  BD  program. 
This  application  is  based  on  the  DOJ 
review  of  Federal  procurement 
affirmative  action  programs  and  the 
Government-wide  SDB  program. 
Because  this  rule  is  not  finalizing  SBA's 
implementation  of  the  SDB  program  at 
this  time,  it  eliminates  all  references  to 
benchmarks  from  the  8(a)  regulations 
(i.e,  subpart  A). 

SBA  has  changed  many  of  the  8(a) 
contracting  sections  as  a  result  of  the 
comments.  It  has  amended  the  general 
provisions  in  proposed  §  124.501  in 
several  respects.  The  final  rule 
eliminates  proposed  paragraph  (d)  of 
§  124.501  as  unnecessary,  and 
renumbers  proposed  paragraphs  (e)  and 
(f)  as  paragraphs  (d)  and  (e)  respectively. 
That  paragraph  had  clarified  that  a 
concern's  success  in  meeting  its  support 
level  would  not  preclude  future  8(a)  BD 
contract  awards.  Although  SBA  thought 
this  clarification  necessary  at  the  time 
the  regulations  were  originally  amended 
to  permit  8(a)  concerns  to  exceed  their 
support  levels,  SBA  believes  that  that 
need  no  longer  exists. 


UMI 
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One  commenter  requested 
clarification  concerning  the  purpose  of 
delegating  contract  execution  authority. 
The  primary  purpose  behind  such 
delegation  is  improved  efficiency. 
Procuring  activities  can  award  contracts 
much  more  quickly  and  efficiently  with 
such  authority  and  may,  therefore,  see 
more  opportunities  for  making  use  of 
the  8(a)  BD  program. 

A  sentence  was  added  to  proposed 
§  124.501  to  provide  that,  where 
practicable,  simplified  acquisition 
procedures  should  be  used  for  8(a) 
contracts  at  or  below  the  simplified 
acquisition  threshold.  This  change 
conforms  SB  As  regulations  to  the 
Federal  Acquisition  Regulation  (FAR) 
governing  simplified  acquisition 
procedures  (48  CFR  Part  13)  and 
promotes  efficiency  and  economy.  SBA 
has  also  amended  its  rule,  including 
§  124.501(e),  to  change  the  term 
"procuring  agency"  to  "procxiring 
activity."  thus  identifying  correctly  the 
Government  contracting  entity 
referenced.  Since  Federal  contracting  is 
frequently  performed  at  the  sub-Agency 
level,  using  the  term  "prociuing 
agency"  did  not  cover  every  entity  that 
may  enter  into  an  8(a)  contract. 

As  a  result  of  the  comments,  SBA 
added  a  new  paragraph  (f)  to  provide 
that  an  8(a)  Participant  that  identifies  a 
requirement  should  request  SBA  to 
contact  the  prociuing  activity  to  request 
that  the  requirement  be  offered  to  the 
8(a)  program. 

Proposed  §  124.502  addressed  offers 
of  procxu^ments  to  the  8(a)  BD  Program. 
SBA  has  amended  its  proposed 
§  124.502(a)  to  provide  that  a  procuring 
activity  may  transmit  an  offering  letter 
to  SBA  by  electronic  mail,  if  available, 
or  by  facsimile  transmission,  mail  or 
commercial  delivery  service.  This 
conforms  the  rule  to  the  simplified 
acquisition  procedures  contained  in  the 
FAR  and  helps  ensure  that  procuring 
activities  can  award  small  contracts 
expeditiously.  SBA  has  amended  its 
proposed  §  124.502fb)  to  provide  that,  in 
cases  where  performance  of  a 
construction  contract  is  to  take  place 
overseas,  the  contract  should  be  offered 
to  the  Office  of  8(a)  BD  located  in  SBA 
Headquarters. 

One  commenter  asked  why  SBA 
verified  the  size  of  an  8(a)  concern  prior 
to  accepting  a  sole  source  contract  on  its 
behalf  since  self-certification  is  accepted 
in  every  other  case.  SBA  performs  this 
function  for  sole  source  awards  since 
there  is  no  mechanism  in  place  for 
protesting  a  concern's  size  in  reference 
to  a  sole  source  award.  Thus,  there  is  no 
other  check  to  ensure  that  concerns  in 
line  for  award  of  sole  source  contracts 
are  in  fact  small  for  such  contracts. 


Moreover,  since  sole  source  awards  are 
significant  benefits,  enabling  firms  to 
receive  contracts  without  having  to 
compete  with  other  firms,  it  is 
particularly  important  that  eligibility, 
including  size,  is  verified. 

Proposed  §  124.503  set  forth  the 
procedures  for  accepting  a  requirement 
for  the  8(a)  BD  Program.  This  rule 
amends  §  124.503(a)  to  provide  that, 
where  a  contract  is  valued  at  or  below 
the  simplified  acquisition  threshold, 
SBA  will  accept  or  reject  the 
requirement  within  two  days  of  receipt 
of  the  offer.  In  cases  where  the  offer  is 
made  on  behalf  of  a  particular  Program 
Participant,  if  SBA  does  not  accept  or 
reject  the  requirement  or  request  an 
extension  within  two  days,  the 
procuring  activity  may  assiune  that  the 
offer  has  been  approved  and  go  forward 
with  the  award.  SBA  intends  this 
change  to  conform  to  the  simpUfied 
acquisition  procedures  contained  in  Part 
13  of  the  FAR  and  to  promote  efficiency. 
This  final  rule  also  makes  a  significant 
change  to  promote  efficiency  where 
SBA  has  delegated  its  8(a)  contract 
execution  functions  to  an  agency  and  a 
procuring  activity  within  that  agency 
has  a  procurement  requirement  whose 
value  is  less  than  the  Simplified 
Acquisition  Procedures  (SAP)  threshold 
amount.  In  such  case,  this  rule 
authorizes  SBA,  in  its  discretion,  to 
permit  the  procuring  activity  to  award 
an  8(a)  contract  under  the  SAP 
threshold  amount  without  sending  an 
offering  letter  to  SBA  and  without 
receiving  SBA's  official  acceptance  of 
the  requirement  for  the  8(a)  program. 

A  nimiber  of  comments  requested 
clarification  of  the  treatment  of  multiple 
award  and  federal  supply  schedule 
contracts.  SBA  has  added  a  paragraph  to 
§  124.503  setting  forth  the  standards  to 
be  applied  to  these  types  of  contracts. 
Since,  imlike  Basic  Ordering 
Agreements  (BOA's),  multiple  award 
schedule  contracts  and  federal  supply 
schedule  contracts  are  contracts,  a  new 
task  order  under  such  a  contract  will  not 
require  a  new  offer  and  acceptance. 
Likewise,  if  a  concern  qualifies  for 
award  of  a  multiple  award  schedule  or 
federal  supply  schedule  contract  in 
terms  of  eligibiUty  and  size,  it  will  not 
be  denied  future  task  orders  on  that 
contract  if  it  subsequently  grows  large. 
Finally,  if  a  multiple  award  schedule  or 
federal  supply  schedule  contract  was 
competed  when  awarded,  subsequent 
task  orders  under  such  contract  will  not 
require  further  competition  imder 
§124.506. 

As  a  result  of  the  comments,  SBA  has 
added  a  new  paragraph  (i)  to  clarify  that 
where  SBA  has  delegated  its  8(a) 
contract  execution  authority  to  a 


procuring  activity,  the  pnxniring 
activity  must  still  offer  and  SBA  must 
accept  all  requirements  intended  to  be 
awarded  as  8(a)  contracts.  The  only 
exception  to  the  normal  offer  and 
acceptance  process  is  that  identified 
above  where  a  prociuement  requirement 
is  less  than  the  SAP  threshold  amount 
and  SBA  has  specifically  authorized 
(through  the  Memorandum  of 
Understanding  delegating  its  contract 
execution  functions  or  otherwise)  a 
procuring  activity  to  dispense  with  offer 
and  acceptance. 

Proposed  §  124.504  set  forth  the 
circumstances  limiting  SBA's  ability  to 
accept  a  procurement  for  award  as  an 
8(a)  contract.  In  response  to  comments 
identified  below,  this  final  rule 
specifically  authorizes  the  use  of  SAP  in 
connection  with  8(a)  contract  awards, 
and  requires  SBA  to  review  offering 
letters  for  requirements  under  SAP  in  an 
expedited  two-day  time  frame.  In  order 
to  meet  this  quick  acceptance  tiun 
around,  SBA  has  decided  not  to 
consider  adverse  impact  in  connection 
with  a  requirement  offered  under  SAP. 
It  is  not  feasible  for  SBA  to  obtain 
current  finaincial  statements  from 
affected  small  businesses  and  to  make 
adverse  impact  determinations  within 
two  days.  However,  because  the  SAP 
threshold  is  $100,000,  SBA  befieves  that 
adverse  impact  should  not  be  a  real 
factor  with  these  smaller  contracts,  and 
that  this  change  should  not  have  a 
harmful  effect. 

Proposed  §  124.504(e)  (§  124.504(d)  in 
the  final  rule)  coucemed  the  release  of 
a  procurement  for  non-8(a)  competition. 
One  commenter  pointed  out  that  the 
language  in  proposed  §  124.504(e)(3) 
was  misleading.  That  language  provided 
that  if  SBA  declines  to  accept  an  offer 
and  releases  the  requirement,  it  will 
recommend  to  the  procuring  agency  that 
the  requirement  be  prociued  as  a  small 
business  or  SDB  set-aside.  The 
commenter  correctly  pointed  out  that 
SDB  set-asides  are  not  authorized  at  this 
time.  SBA  has,  therefore,  amended  this 
paragraph  to  provide  that  if  SBA 
declines  to  accept  an  offer  for  the  8(a) 
program,  it  will  recommend  that  the 
requirement  be  procured  as  a  small 
business  or,  if  authorized,  SDB  set- 
aside. 

One  commenter  suggested  that 
industries  for  which  SBA  has  elected 
not  to  accept  requirements  should  be 
Usted  on  SBA's  website.  SBA  is 
considering  adopting  this  idea; 
however,  it  need  not  revise  its 
regulations  to  adopt  this  policy.  Another 
commenter  recommended  that  firms 
that  have  graduated  be  permitted  to 
compete  for  follow-on  contracts  where 
the  firm  had  been  awarded  the  original 
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contract.  Applicable  law  precludes  SBA 
from  making  this  change. 

A  number  of  commenters  requested 
additional  procedures  to  protect  the 
rights  of  small  firms  which  could  be 
adversely  impacted  by  a  decision  to 
accept  an  award  for  the  8(a)  BD 
program.  SBA  carefully  considered 
these  comments  and  weighed  them 
against  the  need  of  procuring  activities 
for  prompt  award  of  contracts.  SBA 
determined  that  the  current  procedures 
were  sufficient  to  ensure  that  small 
businesses  performing  contracts  are  not 
unduly  harmed  by  the  acceptance  of  an 
award  for  the  8(a)  program. 

Proposed  §  124.506  provided  that  8(a) 
procurements  above  certain  dollar 
thresholds  must  be  competed  among 
eligible  Participants.  A  number  of 
commenters  requested  that  the 
competitive  thresholds  be  lowered. 
These  thresholds  were  set  by  statute 
and,  therefore,  may  not  be  lowered  by 
SBA. 

One  commenter  requested 
clarification  concerning  how  the 
thresholds  are  applied  to  indefinite 
deU  very/ indefinite  quantity  (ID/IQ) 
contracts.  The  commenter  asked 
whether  the  total  value  of  such  contracts 
would  be  the  value  of  what  the 
proairing  activity  actually  expects  to 
order  or  the  maximum  ordering  amount 
it  may  order.  SBA  considers  the 
maximum  ordering  amount  to  be  the 
total  value  of  the  contract  for  purposes 
of  determining  whether  a  particular  ID/ 
IQ  contract  must  be  competed.  As  a 
result  of  this  comment,  §  124.506(a)(2) 
has  been  amended  to  provide  that  for 
indefinite  delivery  or  indefinite  quantity 
type  contracts,  the  thresholds  are 
applied  to  the  maximum  order  amount 
authorized. 

Language  was  mistakenly  included  in 
proposed  §  124.507(c)  which  referred  to 
limiting  competitions  to  the  transitional 
stage  of  program  participation.  SBA  has 
eliminated  this  language  in  the  final 
rule,  since  it  does  not  restrict 
competitions  to  the  transitional  stage. 

One  commenter  objected  to  the 
language  in  proposed  §  124.506(c)(3) 
requiring  SBA  to  deny  a  request  to 
compete  a  requirement  under  the 
competitive  thresholds  where  the 
request  is  made  following  the  inability 
of  the  procuring  activity  and  the 
potential  sole  source  awardee  to  reach 
an  agreement  on  price  or  some  other 
material  term  or  condition.  The 
commenter  pointed  out  that  this 
provision  unnecessarily  restricts  the 
flexibility  of  the  Federal  Government. 
SBA  agrees  with  this  comment  and  has 
amended  this  paragraph  to  provide  only 
that  SBA  may  deny  a  request  under 
such  circumstances. 


A  number  of  commenters  objected  to 
SBA's  proposal  to  eliminate  its 
authority  to  award  an  8(a)  contract 
above  the  competitive  threshold  on  a 
sole-source  basis  where  there  is  only 
one  eUgible  firm  capable  of  performing 
the  requirement.  As  a  result  of  the 
comments,  SBA  has  added  this 
provision  back  to  the  regulations  at 
§  124.506(d). 

Proposed  §  124.507  set  forth  the 
procedures  applicable  to  competitive 
8(a)  contracts.  One  commenter  objected 
to  the  elimination  of  the  requirement  - 
that  a  firm  must  obtain  SBA  approval  to 
do  business  under  a  particular  SIC  code. 
SBA  has  considered  this  comment,  but 
has  rejected  it.  After  several  years  of 
experience,  SBA  believes  that  the 
burden  on  an  8(a)  Participant  to  obtain 
SBA  approval  for  every  SIC  code  under 
which  the  Peuticipant  might  want  to 

Eerform  contracts  hinders  more  than 
elps  the  Participant's  business 
development.  Moreover,  the  procuring 
activity's  determination  that  a  particular 
8(a]  Participant  is  responsible  to 
perform  a  given  contract  should  suffice 
to  prevent  firms  irom  brokering 
contracts  or  from  competing  for 
contracts  for  which  they  are  not 
qualified. 

One  commenter  correctly  pointed  out 
that  Certificate  of  Competency  (COC) 
procedures  should  not  be  inapplicable 
in  cases  where  SBA  has  delegated 
contract  execution  authority  to  the 
procuring  activity  as  provided  in 
proposed  §  124.507(b)(7).  SBA  agrees. 
SBA  did  not  intend  to  make  the  COC 
procedures  inapplicable  where  contract 
execution  authority  has  been  delegated. 
In  addition,  the  final  rule  transfers  the 
substance  of  proposed  §  124.507(b)(6) 
(dealing  with  the  execution  of 
competitive  8(a)  contracts)  to  a  new 
§  124.508.  The  correction  regarding  the 
availability  of  COCs  where  SBA  has 
delegated  its  8(a)  contract  execution 
functions  to  a  procuring  activity  and  the 
transfer  of  proposed  §  124.507(b)(6)  to  a 
new  section  mdke  proposed 
S  124.507(b)(7)  unnecessary.  Thus,  SBA 
has  eliminated  that  provision  in  this 
final  rule. 

A  number  of  commenters  objected  to 
the  special  geographic  requirements  for 
construction  contracts  in  proposed 
§  124.507(c)(2).  These  requirements  are 
mandated  by  the  Small  Business  Act 
and,  therefore,  may  not  be  eliminated. 
One  commenter  correctly  pointed  out 
that  the  reference  to  principal  places  of 
business  in  proposed  §  124.507(c)(2)  is 
incorrect  and  should  be  bona  fide  places 
of  business.  SBA  agrees  with  this 
comment  and  has  made  this  correction. 

This  final  rule  adds  a  new  §  124.508 
governing  execution  of  8(a)  contracts. 


This  new  section  clarifies  that  SBA,  the 
procuring  activity  and  the  8(a)  firm  may 
sign  a  tripartite  agreement  or,  where 
SBA  has  delegated  contract  execution  " 
authority,  the  procuring  activity  and  the 
Participant  alone  may  sign  an  8(a) 
contract.  This  section  also  provides  that, 
where  SBA  receives  a  contract  for 
signature  valued  at  or  below  the 
simplified  acquisition  threshold,  it  will 
sign  the  contract  and  return  it  to  the 
procuring  activity  within  three  (3)  days 
of  receipt.  This  addition  was  made  to 
conform  to  the  simplified  acquisition 
procedures  in  the  FAR  and  to  promote 
exp)editious  award  of  smaller  contracts. 

Pursuant  to  proposed  §  124.508 
(§  124.509  in  the  final  rule),  a 
Participant  could  not  receive  sole  source 
8(a)  contracts  where  it  was  not  in 
compliance  with  its  non-8(a)  business 
activity  targets.  A  commenter 
recommended  that  SBA  allow  more 
fiexibility  to  permit  sole  source  awards 
where  the  firm  can  demonstrate  good 
faith  efforts  to  obtain  non-8(a)  revenue. 
SBA  agrees  that  a  waiver  to  the 
requirement  prohibiting  further  sole 
source  contracts  when  a  Participant 
does  not  meet  its  non-8(a)  business 
activity  target  may  be  appropriate  in 
limited,  extraordinary  circumstances. 
The  final  rule  permits  the  AA/8(a)BD,  or 
his  or  her  designee,  to  allow  one  or 
more  sole  soiut»  contracts  to  a 
Participant  that  is  not  in  compliance 
with  its  non-8(a)  business  activity  target 
where  a  denial  of  a  sole  source  contract 
would  cause  severe  economic  hardship 
to  the  Participant  so  that  the 
Participant's  survival  may  be 
jeopardized,  or  where  extenuating 
circumstances  beyond  the  Participant's 
control  caused  the  Participant  not  to 
meet  its  non-8(a)  business  activity 
target.  For  example,  a  Participant  might 
demonstrate  that  it  was  the  apparent 
successful  offeror  for  a  non-8(a)  contract 
that  was  cancelled  by  the  prociuing 
activity,  and  that  a  loss  of  that  projected 
revenue  caused  the  Participant  not  to 
meet  its  non-8(a)  business  activity 
target.  However,  loss  of  additional  profit 
or  other  normal  business  consequences 
will  not  be  grounds  for  granting  a 
waiver.  SBA  believes  that  a  more 
extensive  waiver  is  not  needed  because 
the  rule  permits  sufficient  flexibility  by 
allowing  a  firm  to  come  into  compliance 
during  authorized  quarterly  reviews. 
The  rule  authorizes  no  appeal  right  for 
decisions  not  to  grant  a  waiver,  and 
such  a  waiver  is  totally  at  SBA's 
discretion.  The  final  rule  also  adds  a 
provision  authorizing  the  SBA 
Administrator  to  waive  the  requirement 
that  a  Participant  cannot  receive  an  8(a) 
sole  source  award  when  it  is  not  in 
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compliance  with  its  non-8(a)  business 
activity  targets  where  the  head  of  the 
procuring  activity  requests  that  award 
be  made  for  the  best  interests  of  the 
Government. 

Proposed  §  124.509  (§  124.510  in  the 
final  rule)  set  forth  the  requirement  that 
certain  percentages  of  work  be 
performed  by  the  8(a)  BD  concern  on  an 
8(a)  BD  contract.  One  commenter 
pointed  out  that  compliance  with  the 
percentage  of  work  requirements  is  an 
element  of  responsibility  and,  therefore, 
should  be  determined  as  of  the  date  of 
award.  SBA  agrees  with  this  comment 
and  has  amended  this  section  to  provide 
that  SBA  will  determine  whether  the 
firm  will  be  capable  of  complying  with 
the  percentage  of  work  requirements  by 
the  time  of  award  of  the  contract  for 
both  sealed  bid  and  negotiated 
procurements. 

Another  commenter  correctly  pointed 
out  that  the  example  in  the  regulation 
conflicts  with  the  requirements  set  forth 
in  13  CFR  §  125.6,  which  refer  to  the 
work  required  as  a  percentage  of  total 
labor  rather  than  as  a  percentage  of  the 
total  value  of  the  contract.  SBA  agrees 
with  this  comment  and  has  changed 
example  1  as  well  as  some  of  the 
language  in  §  124.510(c)  of  the  final  rule 
to  conform  to  the  language  in  §  125.6. 
(The  legislation  on  which  the 
performance  of  work  requirements  are 
based  states  the  percentage  of  work 
required  as  a  percentage  of  total  labor 
and  not  total  value.)  Example  2  was  not 
changed  because  the  example  does  not 
conflict  with  either  §  125.6  or  the 
legislation.  Example  2  merely  clarifies 
application  of  the  rule  in  the  early 
stages  of  performance  of  an  ID/IQ 
contract. 

One  commenter  pointed  out  that 
application  of  the  subcontracting 
limitations  at  all  times  during 
performance  of  an  ID/IQ  contract  would 
keep  many  contractors  from  proposing 
on  task  orders.  SBA  agrees  that  the 
regulation  is  not  flexible  enough  in  this 
regard  and  has  amended  the  language  in 
paragraph  (c)  to  provide  that  SBA  may 
approve  in  writing  an  8(a)  BD  firm's 
request  to  subcontract  out  more  than  the 
required  percentage  where  it  receives 
assurances  from  both  the  contractor  and 
the  procuring  activity  that  the 
percentages  will  be  met  by  the  time 
performance  is  completed.  SBA  believes 
that  this  addition  will  provide  firms 
with  the  necessary  flexibility  without 
undermining  the  purposes  of  the  rule. 
Where  a  firm  has  received  permission  to 
subcontract  out  more  than  the  required 
percentage  and  does  not  comply  with 
the  percentage  requirements  by  the  end 
of  the  contract.  SBA  will  not  grant 
future  waivers. 


There  were  a  number  of  comments  on 
proposed  §  124.512  governing  joint 
ventures.  Several  commenters  objected 
to  the  requirement  in  proposed  , 

§  124.512(e)  that  a  contract  be  awarded 
in  the  name  of  the  8(a)  BD  participant 
or  participants,  even  though  the  contract 
is  to  be  performed  by  the  joint  venture. 
The  commenters  argued  that  the 
contract  should  be  in  the  name  of  the 
joint  venture  to  assure  that  all  parties  to 
the  joint  venture  are  obligated  to 
perform.  SBA  agrees  with  this  view  and 
has  amended  this  section  to  provide  that 
the  procxmng  activity  will  execute  an 
8(a)  contract  in  the  name  of  the  joint 
venture  entity.  With  respect  to  the 
statutory  requirement  that  all  8(a) 
contracts  be  performed  by  participant 
concerns,  SBA  interprets  the  AA/ 
8{a)BD's  acceptance  of  Participants  into 
the  program  to  extend  to  approved  joint 
ventures  in  which  the  Participant  is  the 
lead  joint  venture  partner.  In  other 
words,  for  purposes  of  contracting, 
admission  into  the  program  includes 
both  a  concern  in  its  own  capacity  and 
any  approved  joint  venture  in  which  the 
concern  is  the  lead  entity.  For 
contracting  purposes,  SBA  will  consider 
the  joint  venture  to  be  the  Participant 
where  the  joint  venture  meets  all 
applicable  requirements  and  is 
approved  by  SBA. 

Paragraph  (f)  requiring  all  parties  to 
the  joint  venture  to  sign  such 
dociiments  as  are  necessary  to  obligate 
themselves  to  ensure  performance  of  the 
contract  was  deleted  as  uiuiecessary 
where  the  contract  is  entered  into  in  the 
joint  venture's  name.  However,  a 
provision  was  added  requiring  the  joint 
venture  agreement  to  obligate  each  party 
to  the  venture  to  complete  performance 
of  the  contract  even  if  one  of  the 
members  withdraws.  (See 
§  124.513(c)(7)) 

A  number  of  commenters  felt  that  the 
provision  requiring  the  8(a)  members  of 
the  joint  venture  to  perform  the 
applicable  percentages  of  work  under 
the  performance  of  work  requirements 
(§  124.510)  would  undermine  the 
benefits  derived  from  the  joint  venture 
arrangement.  SBA  considered  this 
comment  and  agrees  that  many  of  the 
advantages  of  performing  a  particular 
contract  as  a  joint  venture  would  be  lost 
if  the  8(a)  BD  concern  is  required  to 
perform  as  much  of  the  contract  as  it 
would  have  had  to  perform  had  it  been 
awarded  the  contract  directly.  Therefore 
SBA  has  amended  paragraph  fb)(l)(iv) 
of  this  section  to  provide  that  the  joint 
venture  must  j)erform  the  applicable 
percentage  of  work.  Paragraph  (g)  was 
also  eliminated  in  light  of  this  change. 

SBA  made  a  number  of  other 
technical  changes  to  the  joint  venture 


provisions  (§  124.513  in  the  final  rule) 
as  a  result  of  the  comments.  The  term 
"lead  entity"  was  changed  to  "managing 
venturer"  to  comport  with  current 
terminology.  One  commenter  requested 
clarification  of  the  term  "very  little"  in 
proposed  §  124.512(a)  which  states  that 
SBA  will  not  approve  a  joint  venture 
arrangement  where  the  8(a)  concern 
brings  "very  Uttle"  to  the  relationship. 
That  provision  has  been  clarified  to 
provide  that  SBA  will  not  approve  the 
joint  venture  if  the  8(a)  concern  brings 
very  little  in  terms  of  resources  and 
expertise  to  the  relationship.  A  more 
precise  defirution  would  not  leave  SBA 
su^cient  discretion  to  judge  each  case 
on  its  own  merits. 

Proposed  §  124.514  (§  124.515  in  the 
final  rule)  set  forth  the  provisions 
requiring  an  8(a)  contract  to  be 
performed  by  the  Participant  that  was 
initially  awarded  it,  and  requiring  the 
contract  to  be  terminated  for 
convenience  if  there  is  a  change  in  the 
ownership  or  control  of  the  concern. 
SBA  received  several  comments 
regarding  the  authority  for  a  waiver 
where  one  Participant  transfers 
ownership  and  control  to  another 
eligible  Participant.  The  commenters 
believed  that  a  bulk  transfer  of  all  or 
substantially  all  of  one  8(a)  concern's 
assets  to  another  8(a)  concern  should 
satisfy  the  requirement  this 
requirement.  SBA  carefully  considered 
the  legal  requirements  of  the  Small 
Business  Act  as  it  pertains  to  this 
provision.  Upon  further  deliberation. 
SBA  agrees  that  a  transfer  of  all  a 
Participant's  operating  assets  to  another 
Participant  should  be  treated  the  same 
as  a  transfer  of  stock  or  another 
ownership  interest,  provided  the 
Participant  that  transfers  its  assets  to 
another  eUgible  Participant  withdraws 
fit)m  the  8(a)  BD  program,  and  it  ceases 
its  business  operations,  or  presents  a 
plan  to  SBA  for  its  orderly  dissolution. 
The  requirement  that  all  "operating 
assets"  be  transferred  excludes  accounts 
receivable  and  cash.  SBA  will  require 
dissolution  or  a  plan  to  dissolve  as  a 
condition  for  the  waiver  because  SBA 
does  not  beUeve  that  it  is  appropriate  for 
the  transferor  to  remain  a  separate  legal 
entity  that  could  restart  operations  and 
seek  to  obtain  8(a)  contracts  after  the 
transfer  of  all  of  its  operating  assets. 

SBA  received  three  conunents  on 
proposed  §  124.516  (§  124.517  in  the 
final  rule)  concerning  protests  of  8(a) 
contract  awards.  All  three  commenters 
recommended  extending  this  provision 
to  permit  protests  of  the  size  of  a 
concern  in  line  for  a  sole  source  award. 
SBA  rejected  this  comment  since  it  is 
difficult  for  other  firms  to  find  out  about 
sole  source  awards  and  only  a  few.  if 
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any.  firms  would  have  standing  to 
protest  the  award  of  a  sole-source 
contract  under  SBA's  size  regulations. 
SBA  has  historically  verified  the  size  of 
each  potential  awardee  of  a  sole-source 
contract  since  the  benefits  of  receiving 
a  contract  without  having  to  compete 
are  so  significant.  Moreover,  if  any 
concern  or  individual  believes  a  firm  in 
line  for  a  sole-source  award  does  not 
meet  the  size  standard  for  the  SIC  code 
for  the  contract,  such  firm  may  contact 
SBA  and  explain  why  it  believes  that 
the  firm  is  not  small.  SBA  will  consider 
such  information  in  verifying  the  size  of 
that  concern  for  the  award  provided  the 
information  is  specific  and  credible. 
While  SBA  makes  no  changes  to  allow 
size  protests  and  SIC  code  appeals  in 
connection  with  sole  source  8(a) 
contracts  at  this  time,  SBA  will  continue 
to  examine  this  issue  and  may  make 
additional  changes  at  a  later  date. 

Proposed  §  124.518  (§  124.519  in  the 
fintd  rule),  authorized  Participants 
(other  than  firms  owned  by  an  Indian 
tribe  or  an  ANC)  to  receive  any 
combination  of  8(a)  sole  source  and  8(a) 
competitive  contracts  up  to  a  specified 
dollar  amount  (excluding  contracts  of 
$100,000  or  less).  Once  that  dollar 
amount  of  8(a)  contracts  is  reached,  the 
firm  will  not  be  eligible  to  receive  any 
more  8(a)  sole  source  contracts,  but  will 
remain  eligible  for  competitive  8(a) 
awards.  The  proposed  rule  set  the  dollar 
limit  above  which  a  firm  could  not 
receive  sole  source  8(a)  awards  at  five 
times  the  size  standard  for  the  firm's 
primary  SIC  code  or  $100,000,000, 
whichever  was  less.  SBA  received 
comments  on  both  sides  of  this  issue. 
Several  thought  the  cap  was  set  at  too 
high  a  level,  while  others  thought  that 
it  should  be  set  even  higher.  No 
commenters  presented  persuasive 
reasons  for  setting  the  cap  at  a  level 
other  than  that  set  forth  in  the  proposed 
rule.  As  such,  the  final  rule  continues 
the  five  times  the  size  standard  or 
$100,000,000  language.  If  the  size 
standard  for  a  particular  SIC  code 
increases  over  time,  the  corresponding 
cap  amount  will  also  increase.  One 
comment  suggested  that  after  a  firm 
reaches  the  specified  dollar  threshold 
amount,  SBA  should  require  it  to  use 
other  8(a)  concerns  that  have  not 
received  contracts  as  subcontractors  in 
order  to  receive  additional  sole  source 
awards.  SBA  considered  this  comment, 
but  decided  not  to  adopt  it.  It  is 
important  to  remember  that  SBA  will 
not  restrict  all  8(a)  contract  support  after 
a  Participant  receives  total  8(a)  contract 
support  equaling  at  least  five  times  the 
size  standard  for  its  primary  SIC  code  or 
$100,000,000.  A  firm  will  be  unable  to 


receive  only  sole  source  8(a)  contracts 
after  reaching  the  cap  amount.  The 
alternative  suggested  by  the  commenter 
seeks  to  have  a  Participant  that  has 
exceeded  the  cap  subcontract  8(a)  sole 
source  contracts  to  other  Participants 
that  have  not  received  an  8(a)  contract. 
SBA  believes  that  enforcing  the  cap 
should  enable  more  of  those  same  firms 
(i.e.,  the  Participants  that  have  not 
received  an  8(a)  contract)  to  receive  8(a) 
contracts  directly.  While  both  would  aid 
in  distributing  the  performance  of  8(a) 
contracts  to  more  Participants,  from  the 
perspective  of  a  Participant  that  has  not 
received  an  8(a)  contract,  receiving  a 
sole  source  contract  directly  is 
preferable  to  getting  a  piece  of  an  8(a) 
contract  as  another  Participant's 
subcontractor.  In  addition,  SBA  believes 
that  the  alternative  cap  amounts  are 
sufficiently  high  so  that  a  Participant 
that  reaches  the  cap  amount  should  be 
able  to  compete  effectively  for  8(a) 
competitive  contracts.  That,  in  turn, 
should  assist  such  firms  in  reaching 
viability  after  leaving  the  8(a)  program. 

Upon  further  reflection,  SBA  also 
amended  the  date  at  which  a 
Participant's  eligibility  for  a  sole  source 
contract  is  measured.  The  proposed  rule 
stated  that  such  eligibility  would  be 
measured  as  of  the  date  of  contract 
award,  without  taking  into  account 
whether  the  value  of  that  award  would 
cause  the  limit  to  be  exceeded.  SBA 
believes  that  such  a  requirement  could 
cause  an  undue  hardship  for  both  8(a) 
Participants  and  procuring  activities.  As 
proposed,  SBA  could  accept  a  sole 
source  requirement  on  behalf  of  a 
particular  Participant  (because  the 
Participant  had  not  yet  received 
contracts  in  excess  of  the  cap  amount), 
the  Participant  and  the  procuring 
activity  could  enter  into  protracted 
negotiations,  and  SBA  could  be  required 
later  to  deny  the  award  of  the  contract 
because  eligibility  would  be  determined 
as  of  the  date  of  award  and  the 
Participant  may  have  received  one  or 
more  competitive  8(a)  contracts  between 
the  acceptance  and  award  dates.  Thus, 
this  final  rule  changes  the  date  that  a 
firm's  eligibility  for  a  sole  source  award, 
in  terms  of  whether  the  firm  has 
exceeded  the  dollar  limit  for  8(a) 
contracts,  from  the  date  of  award  to  the 
date  that  the  requirement  is  accepted  by 
SBA.  This  does  not  in  any  way  imply 
that  all  eligibility  for  an  8(a)  sole  source 
contract  will  now  be  measured  at  the 
acceptance  date.  In  other  words,  this 
final  rule  will  continue  to  require  that 
a  firm  be  a  current  Participant  in  the 
8(a)  program  on  the  date  of  contract 
award  in  order  to  receive  an  8(a)  sole 
source  award.  See  §  124.508(c). 


Finally,  similar  to  the  provision 
identified  above  when  a  Participant  fails 
to  achieve  its  non-8{a)  business  activity 
targets,  the  final  rule  adds  a  provision 
authorizing  the  SBA  Administrator  to 
waive  the  requirement  that  a  Participant 
cannot  receive  an  8(a)  sole  sovuce  award 
in  excess  of  the  cap  amoimt  where  the 
head  of  the  prociuing  activity  requests 
that  award  be  made  for  the  best  interests 
of  the  Government. 

Proposed  §  124.519  (§  124.520  in  the 
final  rule)  set  forth  the  standards  for  the 
mentor/protege  program.  Most  of  the 
commenters  were  in  favor  of  this  new 
program,  although  several  warned  that 
the  potential  existed  for  abuse. 
Numerous  commenters  requested 
greater  detail  in  this  section.  Some  of 
the  commenters  felt  that  a  section 
explaining  the  purpose  of  the  program 
would  be  helpful.  In  response  to  those 
comments.  SBA  has  amended  paragraph 
(a)  of  this  section  to  clarify  that  the 
program  is  designed  to  encourage 
approved  mentors  to  provide  various 
forms  of  assistance  to  eligible 
Participants,  with  examples  of  the 
assistance  contemplated. 

SBA  received  varying  views  regarding 
the  type  of  business  that  should  be  able 
to  act  as  a  mentor.  The  comments 
ranged  from  recommendations  that  any 
business,  large  or  small,  disadvantaged- 
owned  or  not,  should  be  able  to  be  a 
mentor,  to  only  small  businesses,  to 
support  for  the  proposed  rule  which 
limited  mentors  to  former  8(a) 
Participants  and  ciurent  8(a) 
Participants  in  the  transitional  stage  of 
the  program.  Upon  further  deliberation. 
SBA  believes  that  the  focus  should  not 
be  on  who  the  mentor  is,  but  what  the 
concern  acting  as  a  mentor  will  provide 
to  the  protege.  For  that  reason,  the  final 
rule  permits  any  business,  large  or 
small,  to  be  a  mentor  if  it  can 
demonstrate  the  commitment  and 
ability  to  assist  small,  developing  8(a) 
Participants.  Under  the  final  rule,  a 
mentor  generally  will  have  no  more 
than  one  protege  at  a  time.  The  AA/ 
8(a)BD  may,  however,  authorize  a 
concern  to  mentor  more  than  one 
protege  at  a  time  where  the  concern  can 
demonstrate  that  the  additional  mentor/ 
protege  relationship  will  not  adversely 
affect  the  development  of  either  protege 
firm.  SBA  does  not  believe  that  it  would 
be  appropriate  to  authorize  a  concern  to 
be  a  mentor  in  a  second  mentor/protege 
relationship  if  that  relationship  would 
harm  or  compete  with  the  protege  of  the 
first  mentor/protege  relationship 
approved  bv  SBA. 

Some  of  tne  commenters  felt  that  the 
amount  of  a  contract  the  protege  could 
perform  should  be  limited.  After 
considering  this  comment,  SBA  has 
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decided  not  to  adopt  it  at  this  time.  SBA 
does  not  want  to  impose  additional 
requirements  on  mentor/protege  joint 
ventures  that  do  not  apply  to  joint 
ventiues  between  8(a)  BD  concerns  and 
other  entities. 

Many  of  the  commenters  requested 
guidelines  so  that  the  mentor  does  not 
take  control  of  the  contracts  or  the 
company.  SBA  will  monitor  the  mentor/ 
protege  arrangement  on  a  regular  basis 
to  help  ensure  that  this  does  not  occur. 
Some  commenters  requested  that  the 
program  be  expanded  to  enable 
companies  which  have  never  been  in 
the  8(a)  BD  program  to  become  proteges. 
SBA  has  not  adopted  this 
recommendation.  It  must  be 
remembered  that  SBA's  mentor/protege 
program  is  designed  to  be  an  additional 
developmental  tool  for  Participants  in 
the  8(a)  BD  program.  Only  firms  that 
SBA  has  certified  to  participate  in  the 
8(a)  BD  program  are  statutorily  eligible 
to  receive  any  of  the  benefits  of  the 
program. 

(>ie  commenter  suggested  that  a 
provision  be  added  clarifying  that  a 
mentor  and  protege  will  not  be 
determined  to  be  affiliated  based  on  the 
mentor/protege  agreement  or  assistance 
provided  pursuant  to  the  agreement. 
SBA  agrees  with  this  comment  and  has 
amended  paragraph  (d)  of  this  section  to 
add  a  new  subparagraph  (4)  to  this 
effect. 

Several  commenters  suggested 
standards  for  SBA  monitoring  of  the 
relationship  and  the  adoption  of 
objective  standards  by  which  to  measure 
the  success  of  a  mentor/protege 
relationship.  In  response  to  these 
comments,  SBA  has  added  a  new 
paragraph  (f)  to  impose  specific 
reporting  requirements  on  the  protege 
and  to  provide  standards  under  which 
SBA  will  review  the  mentor/protege 
relationship.  The  final  rule  also  amends 
paragraph  (e)  of  this  section 
(§  124.519(d)  in  the  proposed  rule)  to 
provide  that  SBA  vdll  review  the 
mentor/protege  relationship  annually  to 
determine  whether  to  approve  its 
continuation  for  another  year.  As  set 
forth  in  the  rule,  the  mentor/protege 
program  is  designed  to  assist  the 
development  of  Particijjants  in  the 
developmental  stage  of  the  program, 
Participants  that  have  not  received  an 
8(a)  contract,  and  Participants  having  a 
size  that  is  less  than  half  the  size 
standard  corresponding  to  its  primary 
SIC  code.  Where  a  Participant  leaves  the 
developmental  stage  of  the  program, 
receives  several  significant  8(a) 
contracts,  or  has  a  size  that  exceeds  half 
the  size  sttmdard  corresponding  to  its 
primary  SIC  code,  the  firm  may  no 
longer  need  the  assistance  provided  by 


the  mentor/protege  relationship,  and  the 
AA/8(a)BD  may  decide  not  to  authorize 
its  continuation. 

SBA  received  no  comments  to 
proposed  §§  124.601  through  124.603 
and  §§  124.701  through  124.704.  As 
such,  this  rule  makes  no  changes  to 
those  sections  from  the  proposed  rule. 
Part  124,  subpart  B:  Subpart  B  of  the 
proposed  rule  defined  a  Small 
Disadvantaged  Business  (SDB)  and  set 
forth  the  procedures  by  which  a  firm 
can  be  recognized  as  an  SDB.  As  noted 
above,  SBA  will  discuss  the  comments 
to  subpart  B  and  finalize  its  provisions 
in  a  later  rulemaking  action. 

Part  134:  The  proposed  new  Subpart 
D  of  Part  134  contained  the  rules  of 
procedure  applying  to  app>eals  of 
denials  of  8(a)  BD  prognim  admission 
based  solely  on  the  negative  finding(s) 
of  social  disadvantage,  economic 
disadvantage,  ownership  or  control 
pursuant  to  §  124.206;  early  graduation 
pursuant  to  §  124.302  and  124.304; 
termination  piu^uant  to  §  124.303  and 
124.304;  and  denials  of  requests  to  issue 
a  waiver  of  the  performance  of  work/ 
termination  for  convenience 
requirements  pursuant  to  §  124.513. 
The  proposed  rules  transferred  the 
rules  of  procedure  governing  the  8(a) 
program  &t)m  §  124.210  to  Part  134  so 
that  all  procedures  related  to  appeals 
before  OHA  are  contained  in  one  part  of 
SBA's  regulations. 

SBA  received  one  comment  regarding 
the  proposed  revisions  to  Part  134.  The 
majority  of  these  comments  dealt  with 
streamlining  the  regulations  governing 
the  appeals  of  denials  of  8(a)  BD 
program  admission  and  protecting 
appellant  rights. 

The  proposed  rule  did  not  change 
§  134.202  and  §  134.203  of  the  former 
regulations.  The  commenter  requested 
that  SBA  amend  §  134.202  to  require 
that  the  appeal  petition  include  the  SBA 
determination.  SBA  agrees  that  the 
appeal  petition  should  include  the  SBA 
determination  and  modified  §  134.203, 
which  specifies  the  requirements  of  a 
petition,  to  include  the  submission  of 
the  SBA  determination.  This  provision 
will  allow  the  Administrative  Law  Judge 
to  determine,  without  further  delay, 
whether  the  appeal  was  timely  filed. 

This  rule  does  not  finalize  the 
proposed  amendment  to  §  134.206(a) 
that  would  have  changed  the  date  on 
which  the  SBA's  45-day  period  to  file  an 
answer  would  run.  The  proposed  rule 
would  have  changed  that  date  from  the 
date  that  an  appeal  is  served  on  SBA  to 
the  date  that  an  appeal  is  filed  at  OHA. 
Upon  further  consideration,  SBA  does 
not  believe  that  this  change  is 
appropriate.  The  proposed  rule  was 
concerned  about  SBA  not  having  the 


allotted  time  to  answer  an  appeal  where 
the  appeal  was  incorrectly  served  on 
SBA's  Office  of  General  Counsel.  SBA 
has  addressed  this  concern  by  clarifying 
the  service  requirements  for  8(a)-related 
appeals  set  forth  in  §  134.403. 

Proposed  §  134.401,  which  outUned 
the  scope  of  the  rules  in  Subpart  D,  had 
no  provision  for  appeals  to  OHA  from 
suspensions  pursuant  to  §  124.305.  A 
commenter  stated  that  the  inclusion  of 
appeals  related  to  suspension  was 
necessary  pursuant  to  §  124.305(b) 
which  provides  that  notice  of 
suspension  includes  a  statement  that  a 
request  for  hearing  on  the  suspension 
will  be  considered  by  an  Administrative 
Law  Judge  at  OHA  and  granted  or 
denied  as  a  matter  of  discretion.  SBA 
agreed  with  the  comment  and  added 
§  134.401(e)  in  resp>onse  to  it. 

A  commenter  noted  that  proposed 
§  134.405,  which  deals  with 
jurisdiction,  failed  to  include  a 
provision  for  the  jurisdiction  of 
suspension  cases  pursuant  to  §  124.305. 
SBA  added  subsection  (c)  to  proposed 
§  134.405  in  resp>onse  to  this  comment. 
Subsection  (c)  provides  that  the 
jurisdiction  of  OHA  in  suspension  cases 
is  limited  to  determining  whether  the 
protection  of  the  Government's  interest 
requires  suspension  pending  resolution 
of  the  termination  action,  unless  the 
Administrative  Law  Judge  has 
consolidated  the  suspension  appeal 
with  the  corresponding  termination 
appeal. 

Proposed  §  134.406  dealt  with  review 
of  the  administrative  record  and 
replaced  §  124.210.  A  commenter 
requested  that  an  appellant  be  permitted 
to  object  to  the  absence  of  a  document 
in  the  administrative  record.  Since 
§  134.406(c)  provides  that  the 
administrative  record  need  not  contain 
all  dociunents  pertaining  to  the 
appellant,  SBA  decided  that 
§  134.406(c)  should  be  amended  in 
response  to  this  request.  Revised 
§  134.406(c)  allows  an  appellant  to 
object  to  the  absence  of  a  document  he 
or  she  believes  was  erroneously  omitted 
from  the  administrative  record,  thereby 
helping  to  ensure  that  the 
Administrative  Law  Judge  has  all  of  the 
information  needed  to  decide  the  case. 

Proposed  §  134.406(e)  limited  remand 
to  situations  where  "due  to  the  absence 
in  the  written  administrative  record  of 
the  reasons  upon  which  the 
determination  was  based,  the 
administrative  record  is  insufficiently 
complete  to  decide"  the  case.  A 
commenter  requested  that  remand  be 
extended  to  include  cases  in  which  SBA 
made  an  erroneous  analysis  of  facts. 
SBA  determined  that  SBA  error  is 
properly  handled  on  appeal  under 
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proposed  §  134.408  and,  therefore,  did 
not  adopt  this  comment. 

Proposed  §  134.408,  which  deaU  with 
decisions  on  appeal,  replaced  §  124.210. 
A  commenter  requested  that  the  term 
"re-examine"  be  changed  to 
"reconsider,"  and  that  a  time  limit  be 
placed  on  when  the  decision  is  final. 
SBA  determined  that  for  clarity 
purposes  the  term  "re-examine"  should 
be  changed  to  "reconsider."  SBA  further 
determined  that,  in  response  to  the 
commenter's  request  for  a  reasonable 
time  period  after  which  the  decision  is 
final,  a  period  of  20  days  should  be 
inserted  into  the  proposed  regulation 
after  which  time  the  decision  is  final. 

Compliance  With  Executive  Orders 
12612,  12778.  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C  Ch.  35j 

SBA  certifies  that  this  rule  is  not  a 
major  rule  within  the  meaning  of 
Executive  Order  12866  and  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601.  et  seq. 

The  rule  addresses  changes  in  the 
SBA's  8(a)  BD  program.  The  overall 
impact  of  the  changes  to  the  8(a]  BO 
program  will  be  beneficial  to  small 
businesses.  The  rule  also  makes  several 
changes  to  SBA's  size  regulations  that 
will  have  an  impact  beyond  that 
program,  and  should  result  in  more 
procurement  opportunities  for  small 
business  generally.  No  definitive  data 
exist  that  would  allow  SBA  to  conclude 
that  the  proposed  rule  will  have  a 
substantial  impact  on  a  significant 
number  of  small  businesses. 

Specifically,  the  rule  improves  and 
strengthens  the  8(a)  BD  program.  It 
responds  to  the  challenges  posed  by  the 
findings  in  the  Adarand  Constructors, 
Inc.  V.  Pena.  115  Sup.  Ct.  2097  (1995> 
(Adarand],  and  are  designed  to  improve 
the  success  rates  for  firms  after  their 
terms  of  participation  in  the  8(a)  BD 
program  end.  The  rule  changes  fall 
within  three  major  categories.  They  are: 
(1)  measures  designed  to  more  equitably 
distribute  8(a)  contracts;  (2)  small 
business  affiliation  rule  revisions;  and 
(3)  a  new  mentor/protege  program. 

The  changes  that  excluae  certain  joint 
venture  and  teaming  arrangements  from 
SBA's  affiliation  rules  and  the  8(a) 
mentor/protege  program  are  designed  to 
enable  small  businesses  to  effectively 
compete  for  contracts  that  were 
previously  too  large  for  a  single  small 
business  to  perform  as  a  prime 
contractor.  By  allowing  small  businesses 
to  form  joint  venture  and  teaming 
relationships  without  regard  to 
affiUation,  they  can  be  considered 


responsible  contractors  for  "bundled" 
and  other  large  contracts  which  exceed 
the  capability  of  any  of  the  individual 
small  businesses  to  perform  as  prime 
contractors.  Likewise,  8(a)  Participants 
will  be  able  to  submit  offers  for  and  be 
considered  responsible  businesses  for 
larger  contracts  than  they  would  be  able 
to  obtain  individually  without  the 
newly  established  mentor/protege 
program.  Expanding  the  number  and 
dollar  amount  of  contracts  available  for 
award  through  the  8(a)  BD  program  may 
result  in  a  shift  of  dollars  to  small 
business. 

In  fiscal  year  (FY)  1996,  the  federal 
government  spent  $197.6  billion  on  the 
procurement  of  goods  and  services. 
Small  businesses  were  awarded  $41.1 
billion  in  prime  contracts,  representing 
about  a  21  percent  share  of  the  total 
contract  dollars.  There  are 
approximately  180,000  small  firms 
registered  on  PRO-Net,  SBA's  database 
of  small  businesses  actively  seeking 
federal  government  contracts.  By 
comparison,  there  are  approximately 
5,800  small  firms  certified  as  eligible 
8(a)  Participants.  In  FY  1996,  $6.4 
billion  or  3.2  percent  of  the  total 
government  prime  contracts  were 
awarded  to  less  than  2,000  8(a)  certified 
small  businesses.  SBA  befieves  that  the 
changes  set  forth  in  this  rule  will  benefit 
small  firms,  but  not  increase  the  net 
number  of  current  8(a)  Participants  by 
more  than  500  to  800  businesses,  or  less 
than  1  percent  of  the  total  universe  of 
small  firms  seeking  federal  government 
contracts. 

Similarly,  the  changes  regarding 
affiliation  eligibiUty  and  the  mentor/ 
protege  program  will  benefit  small 
business  contractors,  but  impact  a 
relatively  small  number  of  businesses 
and  dollars,  when  compared  to  total 
govenunent  spending  and  the  universe 
of  small  firms  seeking  federal 
government  contracts.  Because  of 
consolidation,  contracts  are  becoming 
larger  and  fewer  in  number.  It  has 
become  increasingly  more  difficult  for 
small  business  to  possess  the 
wherewithal  to  individually  perform 
these  larger  contracts.  The  changes  in 
small  business  affiliation  rules  are 
designed  to  coimter  the  growdng  trend  of 
contract  consolidation  and  allow  small 
firms  to  compete  for  larger  contracts. 

For  purposes  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13).  SBA  certifies  that  this  final  rule 
contains  no  new  reporting  or 
recordkeeping  requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  has 
no  federalism  impUcations  warranting 
the  preparation  of  a  Federafism 
Assessment. 


For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects 

13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 
business.  Individuals  with  disabiUties, 
Loan  programs — business.  Small 
businesses. 

13  CFR  Part  124 

Government  pKxnirement,  Hawaiian 
Natives,  Minority  businesses.  Reporting 
and  recordkeeping  requirements. 
Technical  assistance,  Tribally-owned 
concerns. 

13  CFR  Part  134 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

Accordingly,  for  the  reasons  set  forth 
above,  SBA  amends  Title  13,  Code  of 
Federal  Regulations  (CFR),  as  follows: 

PART  121— {AMENDED] 

1.  The  authority  citation  for  13  CFR 
part  121  continues  to  read  as  follows: 

Authority:  Pub.  L  105-135  sec.  601  et  seq.. 
Ill  Stat  2592;  15  U.S.C.  632(a),  634(b)(6). 
637(a)  and  644(c);  and  Pub.  L.  102-486,  106 
SUt.  2776,  3133. 

2.  Section  121.103  is  amended  by 
redesignating  paragraphs  (f)(3)  and  (f)(4) 
as  paragraphs  (f)(4)  and  (f)(5), 
respectively,  by  revising  paragraph  (f)(2) 
and  by  adding  a  new  paragraph  (f)(3)  to 
read  as  follows: 

§121.103    What  is  affiliation? 


(f)*  *  * 

(2)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  concerns 
submitting  ofi'era  on  a  particular 
procurement  or  property  sale  as  joint 
venturers  are  affiliated  with  each  other 
with  regard  to  the  performance  of  that 
contract. 

(3)  Exclusion  from  affiliation,  (i)  A 
joint  venture  or  teaming  arrangement  of 
two  or  more  business  concerns  may 
submit  an  offer  as  a  small  business  for 

a  non-8(a)  Federal  procurement  without 
regard  to  affiliation  under  paragraph  (f) 
of  this  section  so  long  as  each  concern 
is  small  under  the  size  standard 
corresponding  to  the  SIC  code  assigned 
to  the  contract,  provided: 

(A)  For  a  procurement  having  a 
revenue-based  size  standard,  the 
prociirement  exceeds  half  the  size 
standard  corresponding  to  the  SIC  code 
assigned  to  the  contract;  or 
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(B)  For  a  procurement  having  an 
employee-based  size  standard,  the 
procurement  exceeds  $10  million. 

(ii)  A  joint  venture  or  teaming 
arrangement  of  at  least  one  8(a) 
Participant  and  one  or  more  other 
business  concerns  may  submit  an  offer 
for  a  competitive  8(a)  procurement 
without  regard  to  affiliation  under 
paragraph  (f)  of  this  section  so  long  as 
the  requirements  of  13  CFR 
124.513(b)(1)  are  met. 

(iii)  Two  firms  approved  by  SBA  to  be 
a  mentor  and  protege  imder  1 3  CFR 
124.520  may  joint  venture  as  a  small 
business  for  any  Federal  Government 
procurement,  provided  the  protege 
qualifies  as  small  for  the  size  standard 
corresponding  to  the  SIC  code  assigned 
to  the  procurement  and,  for  purposes  of 
8(a)  sole  source  requirements,  has  not 
reached  the  dollar  limit  set  forth  in  13 
CFR  124.519. 


Participant,  or  the  Associate 
Administrator  for  8(a)BD. 


4.  Section  121.1103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  121.1103    What  are  the  procedures  for 
appealing  a  SIC  code  designation? 

(a)  Generally,  any  interested  party 
who  has  been  adversely  affected  by  a 
SIC  code  designation  may  appeal  the 
designation  to  OHA.  However,  with 
respect  to  a  particular  sole  source  8(a) 
contract,  only  the  Associate 
Administrator  for  8(a)BD  may  appeal. 


3.  Section  121.1001  is  amended  by 
redesignating  paragraphs  {a)(2)  through 
(a)(6)  as  paragraphs  (a)(3)  through  (a)(7). 
by  adding  the  following  new  paragraph 
(a)(2),  and  by  revising  paragraph  (b)(2) 
to  read  as  follows: 

§  121.1001    Who  may  Initiate  a  size  protest 
or  request  a  formal  size  determination? 

(a)'  •  • 

(2)  For  competitive  8(a)  contracts,  the 
following  entities  may  protest: 

(i)  Any  offeror; 

(ii)  The  contracting  officer;  or 

(iii)  The  SBA  District  Director,  or 
designee,  in  either  the  district  office 
serving  the  geographical  area  in  which 
the  procuring  activity  is  located  or  the 
district  office  that  services  the  apparent 
successful  offeror,  or  the  Associate 
Administrator  for  8(a)  Business 
Development. 
•        •        •        *        * 

(b)*  •  * 

(2)  For  SBA's  8(a)  BD  program: 

(i)  Concerning  initial  or  continued 

8(a)  BD  eligibility,  the  following  entities 

may  request  a  formal  size 

determination: 

(A)  The  8(a)  BD  appUcant  concern  or 
Participant;  or 

(B)  The  Assistant  Administrator  of  the 
Division  of  Program  Certification  and 
Eligibility  or  the  Associate 
Administrator  for  8(a)BD. 

(ii)  Concerning  individual  sole  source 
8(a)  contract  awards,  the  following 
entities  may  request  a  formal  size 
determination: 

(A)  The  Participant  nominated  for 
award  of  the  particular  sole  source 
contract; 

(B)  The  SBA  program  official  with 
authority  to  execute  the  8(a)  contract;  or 

(C)  The  SBA  District  Director  in  the 
district  office  that  services  the 


PART  124— [AMENDED] 

5.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  15  U.S.C  634(b)(6),  636(j), 
637(a),  637(d)  and  Pub.  L.  99-661,  Pub.  L. 
100-656.  sec.  1207,  Pub.  L  101-37,  Pub.  L 
101-574,  and  42  U.S.C  9815. 

6.  In  part  124,  subpart  B  consisting  of 
§§  124.601  through  124.610  is 
redesignated  as  subpart  B.  §§  124.1001 
through  124.1010,  and  subpart  A  is 
revised  to  read  as  follows: 

PART  124— 8(A)  BUSINESS 
DEVELOPMENT/SMALL 
DISADVANTAGED  BUSINESS  STATUS 
DETERMINATIONS 

Subpart  A— 8(a)  Business  Development 

Provisions  of  General  Applicability 

124.1  What  is  the  purpose  of  the  8(a) 
Business  Development  program? 

124.2  What  length  of  time  may  a  business 
participate  in  the  B(a)  BD  program? 

124.3  What  definitions  are  important  in  the 
8(a)  BD  program? 

Eligibility  Requirements  for  Participation  in 
the  8(a)  Business  Development  Program 

124.101  What  are  the  basic  requirements  a 
concern  must  meet  for  the  8(a)  BD 
program? 

124.102  What  size  business  is  eligible  to 
participate  in  the  8(a)  BD  program? 

124.103  Who  is  socially  disadvantaged? 

124.104  Who  is  economically 
disadvantaged? 

124.105  What  does  it  mean  to  be 
unconditionally  owned  by  one  or  more 
disadvantaged  individuals? 

124.106  When  do  disadvantaged 
individuals  control  an  applicant  or 
Participant? 

124.107  What  is  potential  for  success? 

124.108  What  other  eligibility  requirements 
apply  for  individuals  or  businesses? 

124.109  Do  Indian  tribes  and  Alaska  Native 
Corporations  have  any  special  rules  for 
applying  to  the  8(a)  BD  program? 

124.110  Do  Native  Hawaiian  Organizations 
have  any  sf>ecial  rules  for  applying  to  the 
8(a)  BD  program? 


124.111  Do  Community  Development 
Corporations  (CDCs)  have  any  special 
rules  for  applying  to  the  8(a]  BD 
program? 

124.112  What  criteria  must  a  business  meet 
to  remain  eligible  to  participate  in  the 
8(a)  BD  program? 

Applying  to  the  8(a)  BD  Program 

124.201  May  any  business  submit  an 
application? 

124.202  Where  must  an  application  be 
filed? 

124.203  What  must  a  concern  submit  to 
apply  to  the  8(a)  BD  program? 

124.204  How  does  SBA  process 
applications  for  8(a)  BD  program 
admission? 

124.205  Can  an  applicant  ask  SBA  to 
reconsider  SBA's  initial  decision  to 
decline  its  application? 

124.206  What  appeal  rights  are  available  to 
an  applicant  that  has  been  denied 
admission? 

124.207  Can  an  applicant  reapply  for 
admission  to  the  8(a)  BD  program? 

Exiting  the  8(a)  BD  Program 

124.301  What  are  the  ways  a  business  may 
leave  the  8(a)  BD  program? 

124.302  What  is  early  graduation? 

124.303  What  is  termination? 

124.304  What  are  the  procedures  for  early 
graduation  and  termination? 

124.305  What  is  sus(>ension  and  how  is  a 
Participant  suspended  from  the  8(a)  BD 
program? 

Business  Development 

124.401  Which  SBA  field  office  services  a 
Participant? 

124.402  How  does  a  Participant  develop  a 
business  plan? 

124.403  How  is  a  business  plan  updated 
and  modified? 

124.404  What  business  development 
assistance  is  available  to  Participants 
during  the  two  stages  of  p>articipation  in 
the  8(a)  BD  program? 

124.405  How  does  a  Participant  obtain 
Federal  Government  surplus  property? 

Contractual  Assistance 

124.501  What  general  provisions  apply  to 
the  award  of  8(a)  contracts? 

124.502  How  does  an  agency  offer  a 
procurement  to  SBA  for  award  through 
the  8(a)  BD  program? 

124.503  How  does  SBA  accept  a 
procurement  for  award  through  the  8(a) 
BD  program? 

124.504  What  circumstances  limit  SBA's 
ability  to  accept  a  procurement  for  award 
as  an  8(a)  contract? 

124.505  When  will  SBA  appeal  the  terms 
and  conditions  of  a  particular  8(a) 
contract  or  a  procuring  activity  decision 
not  to  reserve  a  procurement  for  the  8(a) 
BD  program? 

124.506  At  what  dollar  threshold  must  an 
8(a)  procurement  be  competed  among 
eligible  Participants? 

124.507  What  procedures  apply  to 
competitive  8(a)  procurements? 

124.508  How  is  an  8(a)  contract  executed? 

124.509  What  are  non-8(a)  business  activity 
targets? 
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124. 510  What  percentage  of  work  must  a 
Participant  perform  on  an  8(a)  contract? 

124.511  How  is  bir  market  price 
determined  for  an  8(a)  contract? 

124.512  Delegation  of  contract 
administration  to  procuring  agencies. 

124.513  Under  what  circumstances  can  a 
joint  venture  be  awarded  an  8(a) 
contract? 

1 24. 51 4  Exercise  of  8(a)  options  and 
modifications. 

124.515  Can  a  Participant  change  its 
ownership  or  control  and  continue  to 
perform  an  8(a)  contract,  and  can  it 
transfer  performance  to  another  firm? 

124.516  Who  decides  contract  disputes 
arising  between  a  Participant  and  a 
procuring  activity  after  the  award  of  an 
8(a)  contract? 

124.517  Can  the  eligibility  or  size  of  a 
Participant  for  award  of  an  8(a)  contract 
be  questioned? 

124.518  How  can  an  8(a)  contract  be 
terminated  before  perfonnancs  is 
completed? 

124.519  Are  there  any  dollar  limits  on  the 
amount  of  8(a)  contracts  that  a 
Participant  may  receive? 

124.520  Mentor/Protege  program. 

Miscellaneous  Reporting  Requirements 

124.601  What  reports  does  SBA  require 
concerning  parties  who  assist 
Participants  in  obtaining  federal 
contracts? 

124.602  What  kind  of  annual  financial 
statement  must  a  Participant  submit  to 
SBA? 

124.603  What  reports  regarding  the 
continued  business  operations  of  fonner 
Participants  does  SBA  require? 

Management  and  Technical  Assistance 
Program 

124.701  What  is  the  purpose  of  the  7(j) 
management  and  technical  assistance 
program? 

124.702  What  types  of  assistance  are 
available  through  the  7(j)  program? 

124.703  Who  is  eligible  to  receive  7(i) 
assistance? 

124.704  What  additional  management  and 
technical  assistance  is  reserved 
exclusively  for  concerns  eligible  to 
receive  8(a)  contracts? 

Subpart  A — 8<a)  Business 
D«ve<opfnent 

Provisions  of  General  Applicability 

{124.1     What  Is  the  purpose  of  the  8<a) 
Business  Devalopment  program? 

Sections  8(a)  and  7(j)  of  the  Small 
Business  Act  authorize  a  Minority  Small 
Business  and  Capital  Ownership 
Development  program  (designated  the 
8(a)  Business  Development  or  "8(a)  BD" 
program  for  purposes  of  the  regulations 
in  this  part).  The  purpose  of  the  8(a)  BD 
program  is  to  assist  eligible  small 
disadvantaged  business  concerns 
compete  in  the  American  economy 
through  business  development. 


f  124.2  What  length  of  time  may  a 
business  partlctpate  in  the  8<a)  BO 
program? 

A  Participant  receives  a  program  term 
of  nine  years  from  the  date  of  SBA's 
approval  letter  certifying  the  concern's 
admission  to  the  program.  The 
Participant  must  maintain  its  program 
eligibility  during  its  tenure  in  the 
program  and  must  inform  SBA  of  any 
changes  that  would  adversely  affect  its 
program  eligibility.  A  Arm  that 
completes  its  nine  year  term  of 
participation  in  the  8(a)  BD  program  is 
deemed  to  graduate  from  the  program. 
The  nine  year  program  term  may  be 
shortened  only  by  termination,  early 
graduation  or  voluntary  graduation  as 
provided  for  in  this  subpart. 

f  1 24.3    What  (toflntllons  ara  Important  in 
the  8<a)  BO  Program? 

Alaska  Native  means  a  citizen  of  the 
United  States  who  is  a  person  of  one- 
fourth  degree  or  more  Alaskan  Indian 
(including  Tsimshian  Indians  not 
enrolled  in  the  Metlaktla  Indian 
G)mmunity),  Eskimo,  or  Aleut  blood,  or 
a  combination  of  those  bloodlines.  The 
term  includes,  in  the  absence  of  proof  of 
a  minimum  blood  quantum,  any  citizen 
whom  a  Native  village  or  Native  group 
regards  as  an  Alaska  Native  if  their 
father  or  mother  is  regarded  as  an 
Alaska  Native. 

Alaska  Native  Corporation  or  ANC 
means  any  Regional  Corporation, 
Village  Corporation,  Urtxan  Corporation, 
or  Group  Corporation  organized  under 
the  laws  of  the  State  of  Alaska  in 
accordance  with  the  Alaska  Native 
Claims  Settlement  Act,  as  amended  (43 
U.S.C.  \S0\.  etseq.) 

Bona  fide  place  of  business,  for 
purposes  of  8(a)  construction 
proctuements,  means  a  location  where  a 
Participant  regularly  maintains  an  office 
which  employs  at  least  one  full-time 
individual  within  the  appropriate 
geographical  boimdary.  The  term  does 
not  include  construction  trailers  or 
other  temporary  construction  sites. 

Community  Development  Corporation 
or  CDC  means  a  nonprofit  organization 
responsible  to  residents  of  the  area  it 
serves  which  has  received  financial 
assistance  under  42  U.S.C.  9805,  et  seq. 

Concern  is  deHned  in  part  121  of  this 
title. 

Days  means  calendar  days  unless 
otherwise  specified. 

Day-to-day  operations  of  a  firm  means 
the  marketing,  production,  sales,  and 
administrative  functions  of  the  firm. 

Immediate  family  member  means 
father,  mother,  husband,  wife,  son, 
daughter,  brother,  sister,  grandfather, 
grandmother,  grandson,  granddaughter, 
father-in-law,  and  mother-in-law. 


Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community  of  Indians,  including  any 
ANC,  which  is  recognized  as  eligible  for 
the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians,  or  is 
recognized  as  such  by  the  State  in 
which  the  tribe,  band,  nation,  group,  or 
commimity  resides.  See  definition  of 
"tribally-owned  concern." 

Native  Hawaiian  means  any 
individual  whose  ancestors  were 
natives,  prior  to  1778,  of  the  area  which 
now  comprises  the  State  of  Hawaii. 

Native  Hawaiian  Organization  means 
any  community  service  organization 
serving  Native  Hawaiians  in  the  State  of 
Hawaii  which  is  a  not-for-profit 
organization  chartered  by  the  State  of 
Hawaii,  is  controlled  by  Native 
Hawaiians,  and  whose  business 
activities  will  principally  benefit  such 
Native  Hawaiians. 

Negative  control  is  defined  in  part  121 
of  this  title. 

Non-disadvantaged  individual  means 
any  individual  who  does  not  claim 
disadvantaged  status,  does  not  qualify 
as  disadvantaged,  or  upon  whose 
disadvantaged  status  an  applicant  or 
Participant  does  not  rely  in  qualifying 
for  8(a)  BD  program  participation. 

Participant  means  a  small  business 
concern  admitted  to  participate  in  the 
8(a)  BD  program. 

Primary  industry  classification  means 
the  four  digit  Standard  Industrial 
Classification  (SIC)  code  designation 
which  best  describes  the  primary 
business  activity  of  the  8(a)  BD 
applicant  or  Participant.  The  SIC  code 
designations  are  described  in  the 
Standard  Industrial  Classification 
Manual  published  by  the  U.S.  Office  of 
Management  and  Budget. 

Principal  place  of  business  means  the 
business  location  where  the  individuals 
who  manage  the  concern's  day-to-day 
operations  spend  most  working  hours 
and  where  top  management's  business 
records  are  kept.  If  the  offices  from 
which  management  is  directed  and 
where  the  business  records  are  kept  are 
in  different  locations,  SBA  will 
determine  the  principal  place  of 
business  for  program  purposes. 

Program  year  means  a  12-month 
period  of  an  8(a)  BD  Participant's 
program  participation.  The  first  program 
year  begins  on  the  date  that  the  concern 
is  certified  to  participate  in  the  8(a)  BD 
program  and  ends  one  year  later.  Each 
subsequent  program  year  begins  on  the 
Participant's  anniversary  of  program 
certification  and  runs  for  one  12-month 
period. 

Same  or  similar  line  of  business 
means  business  activities  within  the 
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same  two-digit  "Major  Group"  of  the 
SIC  Manual  as  the  primary  industry 
classification  of  the  applicant  or 
Participant.  The  phrase  "same  business 
area"  is  synonymous  with  this 
definition. 

Self-marketing  of  a  requirement 
occurs  when  a  Participant  identifies  a 
requirement  that  has  not  been 
committed  to  the  8(a)  BD  program  and, 
through  its  marketing  e^orts,  causes  the 
procuring  activity  to  offer  that  specific 
requirement  to  the  8(a)  BD  program  on 
the  Participant's  behalf.  A  firm  which 
identifies  and  markets  a  requirement 
which  is  subsequently  offered  to  the  8(a) 
BD  program  as  an  open  requirement  or 
on  behalf  of  another  Participant  has  not 
"self-marketed"  the  requirement  within 
the  meaning  of  this  part. 

Tribally-owned  concern  means  any 
concern  at  least  5 1  percent  owned  by  an 
Indian  tribe  as  defined  in  this  section. 

Unconditional  ownership  means 
ownership  that  is  not  subject  to 
conditions  precedent,  conditions 
subsequent,  executory  agreements, 
voting  trusts,  restrictions  on  or 
assignments  of  voting  rights,  or  other 
arrangements  causing  or  potentially 
causing  ownership  benefits  to  go  to 
another  (other  than  after  death  or 
incapacity).  The  pledge  or  encumbrance 
of  stock  or  other  ownership  interest  as 
collateral,  including  seller-financed 
transactions,  does  not  affect  the 
unconditional  nature  of  ownership  if 
the  terms  follow  normal  commercial 
practices  and  the  owner  retains  control 
absent  violations  of  the  terms. 

Eligibility  Requirements  for 
Participation  in  the  8(a)  Business 
Development  Program 

§  124.101    What  are  the  basic  requirements 
a  concern  must  meet  (or  the  8(a)  BO 
program? 

Generally,  a  concern  meets  the  basic 
requirements  for  admission  to  the  8(a) 
BD  program  if  it  is  a  small  business 
which  is  unconditionally  owned  and 
controlled  by  one  or  more  socially  and 
economically  disadvantaged  individuals 
who  are  of  good  character  and  citizens 
of  the  United  States,  and  which 
demonstrates  potential  for  success. 

§  1 24.1 02    What  size  business  Is  ellgibie  to 
partlcipat*  In  the  8(a)  BD  program? 

(a)  An  applicant  concern  must  qualify 
as  a  small  business  concern  as  defined 
in  part  121  of  this  title.  The  appUcable 
size  standard  is  the  one  for  its  primary 
industry  classification.  The  rules  for 
calculating  the  size  of  a  tribally-owned 
concern,  a  concern  owned  by  an  Alaska 
Native  Corporation,  a  concern  owned  by 
a  Native  Hawaiian  Organization,  or  a 
concern  owned  by  a  Commimity 


Development  Corporation  are 
additionally  affected  by  §§  124.109. 
124.110,  and  124.111,  respectively. 

(b)  If  8(a)  BD  program  omcials 
determine  that  a  concern  may  not 
qualify  as  small,  they  may  deny  an 
application  for  8(a)  BD  program 
admission  or  may  request  a  formal  size 
determination  under  part  121  of  this 
title. 

(c)  A  concern  whose  application  is 
denied  due  to  size  by  8(a)  BD  program 
officials  may  request  a  formal  size 
determination  under  part  121  of  this 
title.  A  favorable  determination  will 
enable  the  firm  to  immediately  submit 
a  new  8(a)  BD  appUcation  without 
waiting  one  year. 

1124.103    Who  Is  socially  disadvantaged? 

(a)  General.  Socially  disadvantaged 
individuals  are  those  who  have  been 
subjected  to  racial  or  ethnic  prejudice  or 
cultural  bias  within  American  society 
because  of  their  identities  as  members  of 
groups  and  without  regard  to  their 
individual  qualities.  The  social 
disadvantage  must  stem  bom 
drcimistances  beyond  their  control. 

(b)  Members  of  designated  groups.  (1) 
There  is  a  rebuttable  presumption  that 
the  following  individuals  are  socially 
disadvantaged:  Black  Americans; 
Hispanic  Americans;  Native  Americans 
(American  Indians,  Eskimos,  Aleuts,  or 
Native  Hawaiians);  Asian  Pacific 
Americans  (persons  with  origins  from 
Burma,  Thailand,  Malaysia,  Indonesia, 
Singapore,  Brunei,  Japan,  China 
(including  Hong  Kong),  Taiwan,  Laos, 
Cambodia  (Kampuchea),  Vietnam, 
Korea,  The  Philippines,  U.S.  Trust 
Territory  of  the  Pacific  Islands  (Republic 
of  Palau),  Republic  of  the  Marshall 
Islands,  Federated  States  of  Micronesia, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Guam,  Samoa,  Macao, 
Fiji,  Tonga,  Kiribati,  Tuvalu,  or  Nauru); 
Subcontinent  Asian  Americans  (persons 
with  origins  from  India,  Pakistan. 
Bangladesh,  Sri  Lanka,  Bhutan,  the 
Maldives  Islands  or  Nepal);  and 
members  of  other  groups  designated 
from  time  to  time  by  SBA  according  to 
procedures  set  forth  at  paragraph  (d)  of 
this  section.  Being  bom  in  a  coimtry 
does  not,  by  itself,  suffice  to  make  the 
birth  country  an  individual's  country  of 
origin  for  purposes  of  being  included 
within  a  designated  group. 

(2)  An  individual  must  demonstrate 
that  he  or  she  has  held  himself  or 
herself  out,  and  is  currently  identified 
by  others,  as  a  member  of  a  designated 
group  if  SBA  requires  it. 

(3)  The  presumption  of  social 
disadvantage  may  be  overcome  with 
credible  evidence  to  the  contrary. 
Individuals  possessing  or  knowing  of 


such  evidence  should  submit  the 
information  in  writing  to  the  Associate 
Administrator  for  8(a)  BD  (AA/8(a)BD) 
for  consideration. 

(c)  Individuals  not  members  of 
designated  groups.  (1)  An  individual 
who  is  not  a  member  of  one  of  the 
groups  presumed  to  be  socially 
disadvantaged  in  paragraph  (b)(1)  of  this 
section  must  establish  individual  social 
disadvantage  by  a  preponderance  of  the 
evidence. 

(2)  Evidence  of  individual  social 
disadvantage  must  include  the 
following  elements: 

(i)  At  least  one  objective 
distinguishing  feature  that  has' 
contributed  to  social  disadvantage,  such 
as  race,  ethnic  origin,  gender,  physical 
handicap,  long-term  residence  in  an 
environment  isolated  from  the 
mainstream  of  American  society,  or 
other  similar  causes  not  common  to 
individuals  who  are  not  socially 
disadvantaged; 

(ii)  Personal  experiences  of 
substantia]  and  chronic  social 
disadvantage  in  American  society,  not 
in  other  countries;  and 

(iii)  Negative  impact  on  entry  into  or 
advancement  in  the  business  world 
because  of  the  disadvantage.  SBA  will 
consider  any  relevant  evidence  in 
assessing  this  element.  In  every  case, 
however,  SBA  will  consider  education, 
employment  and  business  history, 
where  apphcable,  to  see  if  the  totality  of 
drciunstances  shows  disadvantage  in 
entering  into  or  advancing  in  the 
business  world. 

(A)  Education.  SBA  considers  such 
factors  as  denial  of  equal  access  to 
institutions  of  higher  education, 
exclusion  from  social  and  professional 
association  with  students  or  teachers, 
denial  of  educational  honors  rightfully 
earned,  and  social  patterns  or  pressures 
which  discouraged  the  individual  from 
pursuing  a  professional  or  business 
education. 

(B)  Employment.  SBA  considers  such 
factors  as  unequal  treatment  in  hiring, 
promotions  and  other  aspects  of 
professional  advancement,  pay  and 
fringe  benefits,  and  other  terms  and 
conditions  of  employment;  retaliatory  or 
discriminatory  behavior  by  an 
employer;  and  social  patterns  or 
pressures  which  have  channelled  the 
individual  into  nonprofessional  or  non- 
business fields. 

(C)  Business  history.  SBA  considers 
such  factors  as  imequal  access  to  credit 
or  capital,  acquisition  of  credit  or 
capital  under  commercially  unfavorable 
circumstances,  unequal  treatment  in 
opportunities  for  government  contracts 
or  other  work,  unequal  treatment  by 
potential  customers  and  business 
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associates,  and  exclusion  from  business 
or  professional  organizations. 

(d)  Socially  disadvantaged  group 
inclusion.  (1)  General.  Representatives 
of  an  identifiable  group  whose  members 
believe  that  the  group  has  suffered 
chronic  racial  or  ethnic  prejudice  or 
cultiiral  bias  may  petition  SBA  to  be 
included  as  a  presumptively  socially 
disadvantaged  group  under  paragraph 
(b)(1)  of  this  section.  Upon  presentation 
of  substantial  evidence  that  members  of 
the  group  have  been  subjected  to  racial 
or  ethnic  prejudice  or  cultural  bias 
because  of  their  identity  as  group 
members  and  without  regard  to  their 
individual  qualities,  SBA  will  publish  a 
notice  in  the  Federal  Register  that  it  has 
received  eind  is  considering  such  a 
request,  and  that  it  will  consider  public 
comments. 

(2)  Standards  to  be  applied.  In 
determining  whether  a  group  has  made 
an  adequate  showing  that  it  has  suffered 
chronic  racial  or  ethJnic  prejudice  or 
cultural  bias  for  the  purposes  of  this 
section,  SBA  must  determine  that: 

(i)  The  group  has  suffered  prejudice, 
bias,  or  discriminatory  practices; 

(ii)  Those  conditions  have  resulted  in 
economic  deprivation  for  the  group  of 
the  type  which  Congress  has  found 
exists  for  the  groups  named  in  the  Small 
Business  Act;  and 

(iii)  Those  conditions  have  produced 
impediments  in  the  business  world  for 
members  of  the  group  over  which  they 
have  no  control  and  which  are  not 
common  to  small  business  owners 
generally. 

(3)  Procedure.  The  notice  published 
under  paragraph  (d)(1)  of  this  section 
will  authorize  a  specified  period  for  the 
receipt  of  public  comments  supporting 
or  opposing  the  petition  for  socially 
disadvantaged  group  status.  If 
appropriate,  SBA  may  hold  hearings. 
SBA  may  also  conduct  its  own  research 
relative  to  the  group's  petition. 

(4)  Decision.  In  making  a  fiinal 
decision  that  a  group  should  be 
considered  presumptively 
disadvantaged,  SBA  must  find  that  a 
preponderance  of  the  evidence 
demonstrates  that  the  group  has  mat  the 
standards  set  forth  in  paragraph  (d)(2)  of 
this  section  based  on  SBA's 
consideration  of  the  group  petition,  the 
comments  from  the  pubUc,  and  any 
independent  research  it  performs.  SBA 
will  advise  the  petitioners  of  its  final 
decision  in  writing,  and  publish  its 
conclusion  as  a  notice  in  the  Federal 
Register.  If  appropriate.  SBA  will 
amend  paragraph  (b)(1)  of  this  section  to 
include  a  new  group. 


$124,104    Who  Is  economically 
disadvantaged? 

(a)  General.  Economically 
disadvantaged  individuals  are  socially 
disadvantaged  individuals  whose  ability 
to  compete  in  the  fi-ee  enterprise  system 
has  been  impaired  due  to  diminished 
capital  and  credit  opportunities  as 
compared  to  others  in  the  same  or 
similar  line  of  business  who  are  not 
socially  disadvantaged. 

(b)  Submission  of  narrative  and 
financial  information.  (1)  Each 
individual  claiming  economic 
disadvantage  must  describe  it  in  a 

*  narrative  statement,  and  must  submit 
personal  financial  information. 

(2)  When  married,  an  individual 
claiming  economic  disadvantage  also 
must  submit  separate  financial 
information  for  his  or  her  spouse,  imless 
the  individual  and  the  spouse  are 
legally  separated. 

(c)  Factors  to  be  considered.  In 
considering  diminished  capital  and 
credit  opportimities,  SBA  will  examine 
{actors  relating  to  the  personal  financial 
condition  of  any  individual  claiming 
disadvantaged  status,  including 
personal  income  for  the  past  two  years 
(including  bonuses  and  the  value  of 
company  stock  given  in  lieu  of  cash), 
personal  net  worth,  and  the  fair  market 
value  of  all  assets,  whether  encumbered 
or  not.  SBA  will  also  consider  the 
financial  condition  of  the  applicant 
compared  to  the  financial  profiles  of 
small  businesses  in  the  same  primary 
industry  classification,  or,  if  not 
available,  in  similar  lines  of  business, 
which  are  not  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  in  evaluating 
the  individual's  access  to  credit  and 
capital.  The  financial  profiles  that  SBA 
compares  include  total  assets,  net  sales, 
pre  tax  profit,  sales/working  capital 
ratio,  and  net  worth. 

(1)  Tmnsfers  within  two  years,  (i) 
Except  as  set  forth  in  paragraph  (c)(l)(ii) 
of  this  section,  SBA  will  attribute  to  an 
individual  claiming  disadvantaged 
status  any  assets  which  that  individual 
has  transferred  to  an  immediate  family 
member,  or  to  a  trust  a  beneficiary  of 
which  is  an  immediate  family  member, 
for  less  than  fair  market  value,  within 
two  years  prior  to  a  concern's 
application  for  participation  in  the  8(a) 
BD  program  or  within  two  years  of  a 
Participant's  armual  program  review, 
unless  the  individual  claiming 
disadvantaged  status  can  demonstrate 
that  the  transfer  is  to  or  on  behalf  of  an 
immediate  family  member  for  that 
individual's  education,  medical 
expenses,  or  some  other  form  of 
essential  support. 


(ii)  SBA  will  not  attribute  to  an 
individual  claiming  disadvantaged 
status  any  assets  transferred  by  that 
individual  to  an  immediate  family 
member  that  are  consistent  with  the 
customary  recognition  of  special 
occasions,  such  as  birthdays, 
graduations,  anniversaries,  and 
retirements. 

(iii)  In  determining  an  individual's 
access  to  capital  and  credit,  SBA  may 
consider  any  assets  that  the  individual 
transferred  within  such  two-year  period 
described  by  paragraph  (c)(l)(i)  of  this 
section  that  SBA  does  not  consider  in 
evaluating  the  individual's  assets  and 
net  worth  (e.g.,  transfers  to  cheuities). 

(2)  Net  worth.  For  initial  8(a)  BD 
eligibiUty,  the  net  worth  of  an 
Individual  claiming  disadvantage  must 
be  less  than  $250,000.  For  continued 
8(a)  BD  eligibility  after  admission  to  the 
program,  net  worth  must  be  less  than 
$750,000.  In  determining  such  net 
worth,  SBA  will  exclude  the  ownership 
interest  in  the  applicant  or  Participant 
and  the  equity  in  the  primary  personal 
residence  (except  any  portion  of  such 
equity  which  is  attributable  to  excessive 
withdrawals  from  the  applicant  or 
Participant).  Exclusions  for  net  worth 
purposes  are  not  exclusions  for  asset 
valuation  or  access  to  capital  and  credit 
purposes. 

(i)  A  contingent  liabiUty  does  not 
reduce  an  individual's  net  worth. 

(ii)  The  personal  net  worth  of  an 
individual  claiming  to  be  an  Alaska 
Native  will  include  assets  and  income 
from  sources  other  than  an  Alaska 
Native  Corporation  and  exclude  any  of 
the  following  which  the  individual 
receives  from  any  Alaska  Native 
Corporation:  cash  (including  cash 
dividends  on  stock  received  from  an 
ANC)  to  the  extent  that  it  does  not,  in 
the  aggregate,  exceed  $2,000  per 
individual  per  annum;  stock  (including 
stock  issued  or  distributed  by  an  ANC 
as  a  dividend  or  distribution  on  stock); 
a  partnership  interest;  land  or  an 
interest  in  land  (including  land  or  an 
interest  in  land  received  from  an  ANC 
as  a  dividend  or  distribution  on  stock); 
and  an  interest  in  a  settlement  trust. 

§124.105    Wtiat  does  It  mean  to  be 
unconditionally  owned  by  one  or  more 
disadvantaged  Individuals? 

An  applicant  or  Participant  must  be  at 
least  51  percent  unconditionally  and 
directly  owned  by  one  or  more  socially 
and  economically  disadvantaged 
individuals  who  are  citizens  of  the 
United  States,  except  for  concerns 
owned  by  Indian  tribes,  Alaska  Native 
Corporations,  Native  Hawaiian 
Organizations,  or  Community 
Development  Corporations  (CDCs).  See 
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§  124.3  for  definition  of  unconditional 
ownership;  and  §§124.109,  124.110, 
and  124.111.  respectively,  for  special 
ownership  requirements  for  concerns 
owned  by  Indian  tribes,  ANCs,  Native 
Hawaiian  Organizations,  and  QXDs. 

(a)  Ownership  must  be  direct. 
Ownership  by  one  or  more 
disadvantaged  individuals  must  be 
direct  ownership.  An  applicant  or 
Participant  owned  principally  by 
another  business  entity  or  by  a  trust 
(including  employee  stock  ownership 
trusts)  that  is  in  turn  owned  and 
controlled  by  one  or  more 
disadvantaged  individuals  does  not 
meet  this  requirement.  However, 
ownership  by  a  trust,  such  as  a  living 
trust,  may  be  treated  as  the  functional 
equivalent  of  ownership  by  a 
disadvantaged  individual  where  the 
trust  is  revocable,  and  the 
disadvantaged  individual  is  the  grantor, 
a  trustee,  and  the  sole  current 
beneficiary  of  the  trust. 

(b)  Ownership  of  a  partnership.  In  the 
case  of  a  concern  which  is  a 
partnership,  at  least  51  percent  of  every 
class  of  partnership  interest  must  be 
imconditionally  owned  by  one  or  more 
individuals  determined  by  SBA  to  be 
socially  and  economically 
disadvantaged.  The  ownership  must  be 
reflected  in  the  concern's  partnership 
agreement. 

(c)  Ownership  of  a  limited  liability 
company.  In  the  case  of  a  concern 
which  is  a  limited  liability  company,  at 
least  51  percent  of  each  class  of  member 
interest  must  be  unconditionally  owned 
by  one  or  more  individuals  determined 
by  SBA  to  be  socially  and  economically 
disadvantaged. 

(d)  Ownership  of  a  corporation.  In  the 
case  of  a  concern  which  is  a 
corporation,  at  least  51  percent  of  each 
class  of  voting  stock  outstanding  and  51 
percent  of  the  aggregate  of  all  stock 
outstanding  must  be  unconditionally 
owned  by  one  or  more  individuals 
determined  by  SBA  to  be  socially  and 
economically  disadvantaged. 

(e)  Stock  options'  effect  on  ownership. 
In  determining  unconditidnal 
ownership,  SBA  will  disregard  any 
unexercisiad  stock  options  or  similar 
agreements  held  by  disadvantaged 
individuals.  However,  any  unexercised 
stock  options  or  similar  agreements 
(including  rights  to  convert  non-voting 
stock  or  debentures  into  voting  stock] 
held  by  non-disadvantaged  individuals 
will  be  treated  as  exercised,  except  for 
any  ownership  interests  which  are  held 
by  investment  companies  licensed 
under  the  Small  Business  Investment 
Act  of  1958. 


(f)  Dividends  and  distributions.  One 
or  more  disadvantaged  individuals  must 
be  entitled  to  receive: 

(1)  At  least  51  percent  of  the  annual 
distribution  of  dividends  paid  on  the 
stock  of  a  corporate  applicant  concern; 

(2)  100  percent  of  tne  value  of  each 
share  of  stock  owned  by  them  in  the 
event  that  the  stock  is  sold;  and 

(3)  At  least  51  percent  of  the  retained 
earnings  of  the  concern  and  100  percent 
of  the  unencumbered  value  of  each 
share  of  stock  owned  in  the  event  of 
dissolution  of  the  corporation. 

(g)  Ownership  of  another  Participant. 
The  individuals  determined  to  be 
disadvantaged  for  purposes  of  one 
Participant,  their  immediate  family 
members,  and  the  Participant  itself,  may 
not  hold,  in  the  aggregate,  more  than  a 
20  percent  equity  ownership  interest  in 
any  other  sinsle  Participant. 

(h)  Ownership  restrictions  for  non- 
disadvantaged  individuals  and 
concerns.  (1)  A  non-disadvantaged 
individual  (in  the  aggregate  with  all 
immediate  family  members)  or  a  non- 
Participant  concern  that  is  a  general 
partner  or  stockholder  with  at  least  a  10 
percent  ownership  interest  in  one 
Participant  may  not  own  more  than  a  10 
percent  interest  in  another  Participant 
that  is  in  the  developmental  stage  or 
more  than  a  20  percent  interest  in 
another  Participant  in  the  transitional 
stage  of  the  program.  This  restriction 
does  not  apply  to  financial  institutions 
licensed  or  chartered  by  Federal,  state  or 
local  government,  including  investment 
companies  which  are  licensed  under  the 
Small  Business  Investment  Act  of  1958. 

(2)  A  non-Participant  concern  in  the 
same  or  similar  line  of  business  may  not 
own  more  than  a  10  percent  interest  in 
a  Participant  that  is  in  the 
developmental  stage  or  more  than  a  20 
percent  interest  in  a  Participant  in  a 
transitional  stage  of  the  program,  except 
that  a  former  Participant  or  a  principal 
of  a  former  Participant  (except  those 
that  have  been  terminated  from  8(a)  BD 
program  participation  pursuant  to 
§§  124.303  and  124.304)  may  have  an 
equity  ownership  interest  of  up  to  20 
percent  in  a  current  Participant  in  the 
developmental  stage  of  the  program  or 
up  to  30  percent  in  a  transitional  stage 
Participant,  in  the  same  or  similar  line 
of  business. 

(i)  Change  of  ownership.  A  Participant 
may  change  its  ownership  or  business 
structure  so  long  as  one  or  more 
disadvantaged  individuals  own  and 
control  it  after  the  change  and  SBA 
approves  the  transaction  in  writing  prior 
to  the  change.  The  decision  to  approve 
or  deny  a  Participant's  request  for  a 
change  in  ownership  or  business 
structure  will  be  made  and 


communicated  to  the  firm  by  the  AA/ 
8(a)BD.  The  decision  of  the  AA/8(a)BD 
is  the  final  decision  of  the  Agency.  The 
AA/8(a)BD  will  issue  a  decision  within 
60  days  firom  receipt  of  a  request 
containing  all  necessary  documentation, 
or  as  soon  thereafter  as  possible.  If  60 
days  lapse  without  a  decision  from  SBA, 
the  Participant  cannot  presume  that  it 
can  complete  the  change  without 
written  approval  bom  SBA.  A  decision 
to  deny  a  request  for  change  of 
ov^naership  or  business  structure  may  be 
grounds  for  program  termination  where 
the  change  is  made  nevertheless. 

(1)  Any  Participant  that  was  awarded 
one  or  more  8(a)  contracts  may 
substitute  one  disadvantaged  individual 
for  another  disadvantaged  individual 
without  requiring  the  termination  of 
those  contracts  or  a  request  for  waiver 
imder  §  124.515,  as  long  as  it  receives 
SBA's  approval  prior  to  the  change. 

(2)  Wnere  the  previous  owner  held 
less  than  a  10  percent  interest  in  the 
concern,  or  the  transfer  results  from  the 
death  or  incapacity  due  to  a  serious, 
long-term  illness  or  injury  of  a 
disadvantaged  principal,  prior  approval 
is  not  required,  but  the  concern  must 
notify  SBA  Mrithin  60  days. 

(3)  Continued  participation  of  the 
Participant  with  new  ownership  and  the 
award  of  any  new  8(a)  contracts  requires 
SBA's  determination  that  all  eligibiUty 
requirements  are  met  by  the  concern 
and  the  new  ov^mers. 

(4)  Where  a  Participant  requests  a 
change  of  ownership  or  business 
structure,  and  proceeds  with  the  change 
prior  to  receiving  SBA  approval  (or 
where  a  change  of  ownership  results 
from  the  death  or  incapacity  of  a 
disadvantaged  individual  for  which  a 
request  prior  to  the  change  in  ownership 
could  not  occur),  SBA  will  suspend  the 
Participant  horn  program  benefits 
pending  resolution  of  the  request.  If  the 
change  is  approved,  the  length  of  the 
suspension  will  be  restored  to  the 
Participant's  program  term  in  the  case  of 
death  or  incapacity,  or  if  the  firm 
requested  prior  approval  and  waited  60 
days  for  SBA  approval. 

(5)  A  change  in  ownership  does  not 
provide  the  new  owner(s)  with  a  new 
8(a)  BD  program  term.  For  example,  if 
a  concern  has  been  in  the  8(a)  BD 
program  for  five  years  when  a  change  in 
ownership  occurs,  the  new  owner  will 

,  have  four  years  remaining  until  program 
graduation. 

(j)  Public  offering.  A  Participant's 
request  for  SBA's  approval  for  the 
issuance  of  a  public  offering  v^ll  be 
treated  as  a  request  for  a  change  of 
ownership.  Such  request  will  cause  SBA 
to  examine  the  concern's  continued 
need  for  access  to  the  business 
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development  resources  of  the  8(a)  BD 
pmasm. 

(k)  Community  property  laws  given 
effect.  In  determining  ownership 
interests  when  an  owner  resides  in  any 
of  the  community  property  states  or 
territories  of  the  United  States  (Arizona, 
Cahfomia,  Idaho,  Louisiana,  Nevada, 
New  Mexico,  Puerto  Rico.  Texas. 
Washington  and  Wisconsin).  SB  A 
considers  applicable  state  community 
property  laws.  If  only  one  spouse  claims 
disadvtmtaged  status,  that  spouse's 
ownership  interest  will  be  considered 
unconditionally  held  only  to  the  extent 
it  is  vested  by  the  conunimity  property 
laws.  A  transfer  or  relinquishment  of 
interest  by  the  non-disadvantaged 
spouse  may  be  necessary  in  some  cases 
to  establish  eligibility. 

§124.106    When  do  disadvantaged  — 

individuals  control  an  applicant  or 
Participant? 

Control  is  not  the  same  as  ownership, 
although  both  may  reside  in  the  same 
person.  SBA  regards  control  as 
including  both  the  strategic  policy 
setting  exercised  by  boards  of  directors 
and  the  day-to-day  management  and 
administration  of  business  operations. 
An  applicant  or  Participant's 
management  and  daily  business 
operations  must  be  conducted  by  one  or 
more  disadvantaged  individuals,  except 
for  concerns  owned  by  Indian  tribes. 
ANCs.  Native  Hawaiian  Organizations, 
or  Community  Development 
CorporaUons  (CDCs).  [See  §§  124.109. 
124.110,  and  124.111,  respectively,  for 
the  requirements  for  concerns  owned  by 
Indian  tribes  or  ANCs,  for  concerns 
owned  by  Native  Hawaiian 
Organizations,  and  for  CDC-owned 
concerns.)  Disadvantaged  individuals 
managing  the  concern  must  have 
managerial  experience  of  the  extent  and 
complexity  needed  to  run  the  concern. 
A  disadvantaged  individual  need  not 
have  the  technical  expertise  or  possess 
a  required  license  to  be  found  to'  control 
an  appUcant  or  Participant  if  he  or  she 
can  demonstrate  that  he  or  she  has 
ultimate  managerial  and  supervisory 
control  over  those  who  possess  the 
required  licenses  or  technical  expertise. 
However,  where  a  critical  license  is  held 
by  a  non-disadvantaged  individual 
having  an  equity  interest  in  the 
appUcant  or  Participant  firm,  the  non- 
disadvantaged  individual  may  be  found 
to  control  the  firm. 

(a)(1)  An  appUcant  or  Participant 
must  be  managed  on  a  full-time  basis  by 
one  or  more  disadvantaged  individuals 
who  possess  requisite  management 
capabiUties. 

(2)  A  disadvantaged  full-time  manager 
must  bold  the  highest  officer  position 


(usually  President  or  Chief  Executive 
Officer)  in  the  appUcant  or  Participant. 

(3)  One  or  more  disadvantaged 
individuals  who  manage  the  appUcant 
or  Participant  must  devote  full-time  to 
the  business  during  the  normal  working 
hours  of  firms  in  the  same  or  similar 
line  of  business.  Work  in  a  whoUy- 
owned  subsidiary  of  the  appUcant  or 
participant  may  be  considered  to  meet 
the  requirement  of  fuU-time  devotion. 
This  applies  only  to  a  subsidiary  owned 
by  the  8(a)  firm,  and  not  to  firms  in 
which  the  disadvantaged  individual  has 
an  ownership  interest. 

(4)  Any  disadvantaged  manager  who 
wishes  to  engage  in  outside  employment 
must  notify  SBA  of  the  nature  and 
anticipated  duration  of  the  outside 
employment  and  obtain  the  prior 
written  approval  of  SBA.  SBA  wiU  deny 
a  request  for  outside  employment  which 
could  confUct  with  the  management  of 
the  firm  or  could  hinder  it  in  achieving 
the  objectives  of  its  business 
development  plan. 

(5)  Except  as  provided  in  paragraph 
(d)(1)  of  tltis  section,  a  disadvantaged 
owner's  unexercised  right  to  cause  a 
change  in  the  control  or  management  of 
the  appUcant  concern  does  not  in  itself 
constitute  disadvantaged  control  and 
management,  regardless  of  how  quickly 
or  easily  the  right  could  be  exercised. 

(b)  In  the  case  of  a  partnership,  one  or 
more  disadvantaged  individuals  must 
serve  as  general  partners,  with  control 
over  all  partnership  decisions.  A 
partnership  in  which  no  disadvantaged 
individual  is  a  general  partner  will  be 
ineligible  for  participation. 

(c)  In  the  case  of  a  limited  liability 
company,  one  or  more  disadvantaged 
individuals  must  serve  as  management 
members,  with  control  over  all 
decisions  of  the  Umited  UabiUty 
comptmy. 

(d)  One  or  more  disadvantaged 
individuals  must  control  the  Board  of 
Directors  of  a  corporate  appUcant  or 
Participant. 

(1)  SBA  will  deem  disadvantaged 
individuals  to  control  the  Board  of 
Directors  where: 

(i)  A  single  disadvantaged  individual 
owns  100%  of  all  voting  stock  of  an 
appUcant  or  Participant  concern; 

(ii)  A  single  disaavantaged  individual 
owns  at  least  51%  of  all  voting  stock  of 
an  applicant  or  Participant  concern,  the 
individual  is  on  the  Board  of  Directors 
and  no  super  majority  voting 
requirements  exist  for  shareholders  to 
approve  corporation  actions.  Where 
super  majority  voting  requirements  are 
provided  for  in  the  concern's  articles  of 
incorporation,  its  by-laws,  or  by  state 
law.  the  disadvantaged  individual  must 
own  at  least  the  percent  of  the  voting 


stock  needed  to  overcome  any  such 
super  majority  voting  requirements;  or 

(iii)  More  than  one  disadvantaged 
shareholder  seeks  to  qualify  the  concern 
(i.e.,  no  one  individual  owns  51%),  each 
such  individual  is  on  the  Board  of 
Directors,  together  they  own  at  least 
51%  of  all  voting  stock  of  the  concern, 
no  sujjer  majority  voting  requirements 
exist,  and  the  disadvantaged 
shareholders  can  demonstrate  that  they 
have  made  enforceable  arrangements  to 
permit  one  of  them  to  vote  the  stock  of 
all  as  a  block  without  a  shareholder 
meeting.  Where  the  concern  has  super 
majority  voting  requirements,  the 
disadvantaged  shareholders  must  own 
at  least  that  percentage  of  voting  stock 
needed  to  overcome  any  such  super 
majority  ownership  requirements. 

(2)  Where  an  appUcant  or  Participant 
does  not  meet  the  requirements  set  forth 
in  paragraph  (d)(1)  of  this  section,  the 
disadvantaged  individual(s)  upon  whom 
eligibility  is  based  must  control  the 
Board  of  Directors  through  actual 
nvunbers  of  voting  directors  or.  where 
permitted  by  state  law.  through 
weighted  voting  (e.g..  in  a  concern 
having  a  two-person  Board  of  Directors 
where  one  individual  on  the  Board  is 
disadvantaged  and  one  is  not.  the 
disadvantaged  vote  must  be  weighted — 
worth  more  than  one  vote — in  order  for 
the  concern  to  be  eligible  for  8(a) 
participation).  Where  a  concern  seeks  to 
comply  with  this  paragraph; 

(i)  Provisions  for  the  establishment  of 
a  quorum  cannot  permit  non- 
disadvantaged  Directors  to  control  the 
Board  of  Directors,  directly  or 
indirectiy; 

(ii)  Any  Executive  Committee  of 
Directors  must  be  controlled  by 
disadvantaged  directors  unless  the 
Executive  Committee  can  only  make 
recommendations  to  and  cannot 
independently  exercise  the  authority  of 
the  Board  of  Directors. 

(3)  An  applicant  must  inform  SBA  of 
any  super  majority  voting  requirements 
provided  for  in  its  articles  of 
incorporation,  its  by-laws,  by  state  law, 
or  otherwise.  Similarly,  after  being 
admitted  to  the  program,  a  Participant 
must  inform  SBA  of  changes  regarding 
super  majority  voting  requirements. 

(4)  Non-voting,  advisory,  or  honorary 
Directors  may  be  appointed  without 
affecting  disadvantaged  individuals' 
control  of  the  Board  of  Directors. 

(5)  Arrangements  regarding  the 
structure  and  voting  rights  of  the  Board 
of  Directors  must  comply  with 
appUcable  state  law. 

(e)  Non-disadvantaged  individuals 
may  be  involved  in  the  management  of 
an  appUcant  or  Participant,  and  may  be 
stockholders,  partners,  limited  UabiUty 
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members,  officers,  and/or  directors  of 
the  applicant  or  Participant.  However, 
no  such  non-disadvantaged  individual 
or  immediate  family  member  may: 

(1)  Exercise  actual  control  or  have  the 
power  to  control  the  applicant  or 
Participant; 

(2)  Be  a  former  employer  or  a 
principal  of  a  former  employer  of  any 
disadvantaged  owner  of  the  applicant  or 
Participant,  unless  it  is  determined  by 
the  AAy8(a)BD  that  the  relationship 
l>etween  the  former  employer  or 
principal  and  the  disadvantaged 
individual  or  appUcant  concern  does 
not  give  the  former  employer  actual 
control  or  the  potential  to  control  the 
applicant  or  Participant  and  such 
relationship  is  in  the  best  interests  of 
the  8(a)  BD  firm;  or 

(3)  Receive  compensation  from  the 
applicant  or  Participant  in  any  form  as 
directors,  officers  or  employees, 
including  dividends,  that  exceeds  the 
compensation  to  be  received  by  the 
highest  officer  (usually  CEO  or 
President).  The  highest  ranking  officer 
may  elect  to  take  a  lower  salary  than  a 
non-disadvantaged  individual  only 
upon  demonstrating  that  it  helps  the 
applicant  or  Participant.  In  the  case  of 
a  Participant,  the  Participant  must  also 
obtain  the  prior  written  consent  of  the 
AAy8(a)BD  or  designee  before  changing 
the  compensation  paid  to  the  highest 
ranldng  officer  to  be  below  that  paid  to 
a  non-disadvantaged  individual. 

(f)  Non-disadvantaged  individuals 
who  transfer  majority  stock  ownership 
or  control  of  the  firm  to  an  immediate 
family  member  within  two  years  prior  to 
the  application  and  remain  involved  in 
the  firm  as  a  stockholder,  officer, 
director,  or  key  employee  of  the  firm  are 
presumed  to  control  the  firm.  The 
presiunption  may  be  rebutted  by 
showing  that  the  transferee  has 
independent  management  experience 
necessary  to  control  the  operation  of  the 
firm. 

(g)  Non-disadvantaged  individuals  or 
entities  may  be  found  to  control  or  have 
the  power  to  control  in  any  of  the 
following  circumstances,  which  are 
illustrative  only  and  not  all  inclusive: 

(1)  In  circumstances  where  an 
applicant  or  Participant  seeks  to 
establish  disadvantaged  control  of  the 
Board  of  Directors  through  paragraph 
(d)(2)  of  this  section,  non-disadvantaged 
individuals  control  the  Board  of 
Directors  of  the  appUcant  or  Participant, 
either  directly  through  majority  voting 
membership,  or  indirectly,  where  the 
by-laws  allow  non-disadvantaged 
individuals  effectively  to  prevent  a 
quorum  or  block  actions  proposed  by 
the  disadvantaged  individuals. 


(2)  A  non-disadvantaged  individual  or 
entity,  having  an  equity  interest  in  the 
applicant  or  participant,  provides 
critical  financial  or  bonding  support  or 

a  critical  license  to  the  applicant  or 
Participant  which  directly  or  indirectly 
allows  the  non-disadvantaged 
individual  significantly  to  influence 
business  decisions  of  the  Participant. 

(3)  A  non-disadvantaged  individual  or 
entity  controls  the  applicant  or 
Participant  or  an  individual 
disadvantaged  owner  through  loan 
arrangements.  Providing  a  loan  guaranty 
on  commercially  reasonable  terms  does 
not,  by  itself,  give  a  non-disadvantaged 
individual  or  entity  the  power  to  control 
a  finn. 

(4)  Business  relationships  exist  with 
non-disadvantaged  individuals  or 
entities  which  cause  such  dependence 
that  the  applicant  or  Participant  cannot 
exercise  independent  business  judgment 
without  great  economic  risk. 

{124.107    What  l«  potantlai  for  success? 

The  applicant  concern  must  possess 
reasonable  prospects  for  success  in 
competing  in  the  private  sector  if 
admitted  to  the  8(a)  BD  program.  To  do 
so,  it  must  be  in  business  in  its  primary 
industry  classification  for  at  least  two 
full  years  immediately  prior  to  the  date 
of  its  8(a)  BD  application,  unless  a 
waiver  for  this  requirement  is  granted 
pursuant  to  paragraph  (b)  of  this  section. 

(a)  Income  tax  returns  for  each  of  the 
two  previous  tax  years  must  show 
operating  revenues  in  the  primary 
industry  in  which  the  appUcant  is 
seeking  8(a)  BD  certification. 

(b)(1)  SB  A  may  waive  the  two  years 
in  business  requirement  if  each  of  the 
following  five  conditions  are  met: 

(i)  The  individual  or  individuals  upon 
whom  eligibility  is  based  have 
substantial  business  management 
experience; 

(ii)  The  applicant  has  demonstrated 
technical  experience  to  carry  out  its 
business  plan  with  a  substantial 
likelihood  for  success  if  admitted  to  the 
8(a)  BDprogram; 

(iii)  The  applicant  has  adequate 
capital  to  sustain  its  operations  and 
carry  out  its  business  plan  as  a 
Participant; 

(iv)  The  applicant  has  a  record  of 
successful  performance  on  contracts 
from  governmental  or  nongovernmental 
sources  in  its  primary  industry  category; 
and 

(v)  The  applicant  has,  or  can 
demonstrate  its  ability  to  timely  obtain, 
the  personnel,  facilities,  equipment,  and 
any  other  requirements  needed  to 
perform  contracts  as  a  Participant. 

(2)  The  concern  seeking  a  waiver 
under  paragraph  (b)  must  provide 


information  on  governmental  and 
nongovernmental  contracts  in  progress 
and  completed  (including  letters  of 
reference)  in  order  to  estabUsh 
successful  contract  performance,  and 
must  demonstrate  how  it  otherwise 
meets  the  five  conditions  for  waiver. 
SBA  considers  an  applicant's 
performemce  on  both  govenunent  and 
private  sector  contracts  in  determining 
whether  the  firm  has  an  overall 
successful  performance  record.  If, 
however,  the  applicant  has  performed 
only  government  contracts  or  only 
private  sector  contracts,  SBA  will 
review  its  performance  on  those 
contracts  alone  to  determine  whether 
the  apphcant  possesses  a  record  of 
successful  performance. 

(c)  In  assessing  potential  for  success, 
SBA  considers  the  concern's  access  to 
credit  and  capital,  including,  but  not 
limited  to,  access  to  long-term 
financing,  access  to  working  capital 
financing,  equipment  trade  credit, 
access  to  raw  materials  and  suppUer 
trade  credit,  and  bonding  capability. 

(d)  In  assessing  potential  for  success, 
SBA  will  also  consider  the  technical 
and  managerial  experience  of  the 
applicant  concern's  managers,  the 
operating  history  of  the  concern,  the 
concern's  record  of  performance  on 
previous  Federal  and  private  sector 
contracts  in  the  primary  industry  in 
which  the  concern  is  seeking  8(a)  BD 
certification,  and  its  financial  capacity. 
The  applicant  concern  as  a  whole  must 
demonstrate  both  technical  knowledge 
in  its  primary  industry  category  and 
management  experience  sufficient  to 
run  its  day-to-day  operations. 

(e)  The  Participant  or  individuals 
employed  by  the  Participant  must  hold 
all  requisite  licenses  if  the  concern  is 
engaged  in  an  industry  requiring 
professional  licensing  (e.g.,  public 
accountancy,  law,  professional 
engineering. 

(f)  An  applicant  will  not  be  denied 
admission  into  the  8(a)  BD  program  due 
solely  to  a  determination  that  potential 
8(a)  contract  opportunities  are 
unavailable  to  assist  in  the  development 
of  the  concern  unless: 

(1)  The  Government  has  not 
previously  procured  and  is  unlikely  to 
prociu«  the  types  of  products  or  services 
offered  by  the  concern;  or 

(2)  The  purchase  of  such  products  or 
services  by  the  Federal  Government  will 
not  be  in  quantities  sufficient  to  support 
the  developmental  needs  of  the 
appUcant  and  other  Participants 
providing  the  same  or  similar  items  or 
services. 
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§  1 24. 1 08    What  other  eligibility 
requirements  apply  for  individuals  or 
bus4nesses? 

(a)  Good  character.  The  applicant  or 
Participant  and  all  its  principals  must 
have  good  character. 

(1)  If.  during  the  processing  of  an 
application,  adverse  information  is 
obtained  from  the  appUcant  or  a 
credible  source  regarding  possible 
criminal  conduct  by  the  apphcant  or 
any  of  its  principals,  no  further  action 
will  be  taken  on  the  application  until 
SBA's  Inspector  General  has  collected 
relevant  information  and  has  advised 
the  AA/8(a)BD  of  his  or  her  findings. 
The  AA/8(a)BD  will  consider  those 
findings  when  evaluating  the 
application. 

12)  Violations  of  any  of  SBA's 
regulations  may  result  in  denial  of 
participation  in  the  8(a)  BD  program. 
The  AA/8(a)BD  will  consider  the  nature 
and  severity  of  the  violation  in  making 
an  eliubility  determination. 

(3)  Debarred  or  suspended  concerns 
or  concerns  owned  by  debarred  or 
suspended  persons  are  ineligible  for 
admission  to  the  8(a)  BD  program. 

(4)  An  applicant  is  inehgible  for 
admission  to  the  8(a)  BD  program  if  the 
applicant  concern  or  a  proprietor, 
partner,  limited  liability  member, 
director,  officer,  or  holder  of  at  least  10 
percent  of  its  stock,  or  another  person 
(including  key  employees)  with 
significant  authority  over  the  concern: 

(i)  Lacks  business  integrity  as 
demonstrated  by  information  related  to 
an  indictment  or  guilty  plea,  conviction, 
civil  judgment,  or  settlement;  or 

(ii)  Is  currently  incarcerated,  or  on 
parole  or  probation  pursuant  to  a  pre- 
trial diversion  or  following  conviction 
for  a  felony  or  any  crime  involving 
business  integrity. 

(5)  If.  during  the  processing  of  an 
application,  SBA  determines  that  an 
applicant  has  knowingly  submitted  false 
information,  regardless  of  whether 
correct  information  would  cause  SBA  to 
deny  the  appUcation,  and  regardless  of 
whether  correct  information  was  given 
to  SBA  in  accompanying  documents, 
SBA  will  deny  the  application.  If,  after 
admission  to  the  program,  SBA 
discovers  that  false  information  has 
been  knowingly  submitted  by  a  firm, 
SBA  will  initiate  termination 
proceedings  and  suspend  the  firm  under 
§§  124.304  and  124.305.  Whenever  SBA 
determines  that  the  applicant  submitted 
false  information,  the  matter  will  be 
referred  to  SBA's  Office  of  Inspector 
General  for  review. 

(b)  One-time  eligibility.  Once  a 
concern  or  disadvantaged  individual 
upon  whom  eligibility  was  based  has 
participated  in  the  8(a)  BD  program. 


neither  the  concern  nor  that  individual 
will  be  eligible  again. 

(1)  An  individual  who  claims 
disadvantage  and  completes  the 
appropriate  SBA  forms  to  qualify  an 
applicant  has  participated  in  the  8(a]  BD 
program  if  SBA  approves  the 
application. 

(2)  Use  of  eligibility  will  take  effect  on 
the  date  of  the  concern's  approval  for 
admission  into  the  program. 

(3)  An  indlvldutil  who  uses  his  or  her 
one-time  eligibility  to  qualify  a  concern 
for  the  8(a)  BD  program  will  be 
considered  a  non-disadvantaged 
individual  for  ownership  or  control 
purposes  of  another  applicant  or 
Participant.  The  criteria  restricting 
participation  by  non-disadvantaged 
individuals  will  apply  to  such  an 
individual.  See  §§  124.105  and  124.106. 

(4)  When  at  least  50%  of  the  assets  of 
a  concern  are  the  same  as  those  of  a 
former  Participant,  the  concern  will  not 
be  eligible  for  entry  into  the  program. 

(5)  Participants  which  change  their 
form  of  business  organization  and 
transfer  their  assets  and  liabilities  to  the 
new  organization  may  do  so  without 
affecting  the  eUgibility  of  the  new 
organization  provided  the  previous 
business  is  dissolved  and  all  other 
eUgibility  criteria  are  met.  In  such  a 
case,  the  new  organization  may 
complete  the  remaining  program  term  of 
the  previous  organization.  A  request  for 
a  change  in  business  form  will  be 
treated  as  a  change  of  ownership  under 
§124.105(i). 

(c)  Wholesalers.  An  applicant  concern 
seeking  admission  to  the  8(a)  BD 
program  as  a  wholesaler  need  not 
demonstrate  that  it  is  capable  of  meeting 
the  requirements  of  the 
nonmanufacturer  rule  for  its  primary 
industry  classification. 

(d)  Brokers.  Brokers  are  ineligible  to 
participate  in  the  8(a)  BD  program.  A 
broker  is  a  concern  that  adds  no 
material  value  to  an  item  being  supplied 
to  a  prooiring  activity  or  which  does 
not  take  ownership  or  possession  of  or 
handle  the  item  being  procured  with  its 
own  equipment  or  faciUties. 

(e)  Federal  financial  obligations. 
Neither  a  firm  nor  any  of  its  principals 
that  fails  to  pay  significant  financial 
obligations  owed  to  the  Federal 
Government,  including  unresolved  tax 
liens  and  defaults  on  Federal  loans  or 
other  Federally  assisted  financing,  is 
eligible  for  admission  to  or  participation 
in  the  8(a)  BD  program. 

§124.109    Do  Indian  tribes  and  Alaska 
Native  Corporations  have  any  special  rules 
for  applying  to  the  8(a)  BO  program? 

(a)  Special  rules  for  ANCs.  Small 
business  concerns  owned  and 


controlled  by  ANCs  are  eUgible  for 
participation  in  the  8(a)  program  and 
must  meet  the  eUgibility  criteria  set 
forth  in  §  124.112  to  the  extent  the 
criteria  are  not  inconsistent  with  this 
section.  ANC-owned  concerns  are 
subject  to  the  same  conditions  that 
apply  to  tribally-owned  concerns,  as 
described  in  paragraphs  (b)  and  (c)  of 
this  section,  except  that  the  following 
provisions  and  exceptions  apply  only  to 
ANC-owned  concerns: 

(1)  Alaska  Natives  and  descendants  of 
Natives  must  own  a  majority  of  both  the 
total  equity  of  the  ANC  and  the  total 
voting  powers  to  elect  directors  of  the 
ANC  through  their  holdings  of 
settlement  common  stock.  Settlement 
common  stock  means  stock  of  an  ANC 
issued  pursuant  to  43  U.S.C.  1606(g)(1), 
which  is  subject  to  the  rights  and 
restrictions  listed  in  43  U.S.C. 
1606(h)(1). 

(2)  An  ANC  that  meets  the 
requirements  set  forth  in  paragraph 
(a)(1)  of  this  section  is  deemed 
economically  disadvantaged  under  43 
U.S.C.  1626(e),  and  need  not  establish 
economic  disadvantage  as  required  by 
paragraph  (b)(2)  of  this  section. 

(3)  Even  though  an  ANC  can  be  either 
for  profit  or  non-profit,  a  small  business 
concern  owned  and  controlled  by  an 
ANC  must  be  for  profit  to  be  eligible  for 
the  8(a)  program.  The  concern  will  be 
deemed  owned  and  controlled  by  the 
ANC  where  both  the  majority  of  stock  or 
other  ownership  interest  and  total 
voting  power  are  held  by  the  ANC  and 
holders  of  its  settlement  common  stock. 

(4)  The  Alaska  Native  Cl£ums 
Settlement  Act  provides  that  a  concern 
which  is  majority  owned  by  an  ANC 
shall  be  deemed  to  be  both  owned  and 
controlled  by  Alaska  Natives  and  an 
economically  disadvantaged  business. 
Therefore,  an  individual  responsible  for 
control  and  management  of  an  ANC- 
owned  applicjuit  or  Participant  need  not 
establish  personal  social  and  economic 
disadvantage. 

(5)  Paragraphs  (b)(3)(i).  (ii)  and  (iv)  of 
this  section  are  not  appUcable  to  an 
ANC.  provided  its  status  as  an  ANC  is 
clearly  shown  in  its  articles  of 
incorporation. 

(6)  Paragraph  (c)(1)  of  this  section  is 
not  appUcable  to  an  ANC-owned 
concern  to  the  extent  it  requires  an 
express  waiver  of  sovereign  immunity 
or  a  "sue  and  be  sued"  clause. 

(b)  Tribal  eligibility.  In  order  to 
quaUfy  a  concern  which  it  owns  and 
controls  for  participation  in  the  8(a)  BD 
program,  an  Indian  tribe  must  estabUsh 
its  own  economic  disadvantaged  status 
under  paragraph  (b)(2)  of  this  section. 
Thereafter,  it  need  not  reestablish  such 
status  in  order  to  have  other  businesses 
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that  it  owns  certiHed  for  8(a)  BD 
program  participation,  unless 
specifically  required  to  do  so  by  the  AA/ 
8(a)BD  or  designee.  Each  tribally-owned 
concern  seeking  to  be  certified  for  8(a) 
BD  participation  must  comply  with  the 
provisions  of  paragraph  (c)  of  this 
section. 

(1)  Social  disadvantage.  An  Indian 
tribe  as  defined  in  §  124.3  is  considered 
to  be  socially  disadvantaged. 

(2)  Economic  disadvantage.  In  order 
to  be  eligible  to  participate  in  the  8(a) 
BD  program,  the  Indian  tribe  must 
demonstrate  to  SBA  that  the  tribe  itself 
is  economically  disadvantaged.  This 
must  involve  the  consideration  of 
available  data  showing  the  tribe's 
economic  condition,  including  but  not 
limited  to,  the  following  information: 

(i)  The  number  of  tribal  members. 

(ii)  The  present  tribal  unemployment 
rate. 

(iii)  The  per  capita  income  of  tribal 
members,  excluding  judgment  awards. 

(iv)  The  percentage  of  the  local  Indian 
population  below  the  poverty  level. 

(v)  The  tribe's  access  to  capital. 

(vi)  The  tribal  assets  as  disclosed  in  a 
current  tribal  financial  statement.  The 
statement  must  list  all  assets  including 
those  which  are  encvunbered  or  held  in 
trust,  but  the  status  of  those  enciunbered 
or  in  trust  must  be  clearly  delineated. 

(vii)  A  list  of  all  wholly  or  partially 
owned  tribal  enterprises  or  achates  and 
the  primary  industiy  classification  of 
each.  The  list  must  also  specify  the 
members  of  the  tribe  who  manage  or 
control  such  enterprises  by  serving  as 
officers  or  directors. 

(3)  Forms  and  documents  required  to 
be  submitted.  Except  as  otherwise 
provided  in  this  section,  the  Indian  tribe 
generally  must  submit  the  forms  and 
documents  required  of  8(a)  BD 
applicants  as  well  as  the  following 
material: 

(i)  A  copy  of  all  governing  documents 
such  as  the  tribe's  constitution  or 
business  charter. 

(ii)  Evidence  of  its  recognition  as  a 
tribe  ehgible  for  the  special  programs 
and  services  provided  by  the  United 
States  or  by  its  state  of  residence. 

(iii)  Copies  of  its  articles  of 
incorporation  and  bylaws  as  filed  with 
the  organizing  or  chartering  authority, 
or  similar  documents  needed  to 
establish  and  govern  a  non-corporate 
legal  entity. 

(iv)  Documents  or  materials  needed  to 
show  the  tribe's  economically 
disadvantaged  status  as  described  in 
paragraph  (b)(2)  of  this  section. 

(c)  Business  eligibility.  In  order  to  be 
eligible  to  participate  in  the  8(a)  BD 
program,  a  concern  which  is  owned  by 
an  eli^ble  Indian  tribe  (or  wholly 


owned  business  entities  of  such  tribe) 
must  meet  the  conditions  set  forth  in 
paragraphs  (c)(1)  through  (c)(7)  of  this 
section. 

(1)  Legal  business  entity  organized  for 
profit  and  susceptible  to  suit.  The 
applicant  or  participating  concern  must 
be  a  separate  and  distinct  legal  entity 
organized  or  chartered  by  the  tribe,  or 
Federal  or  state  authorities.  The 
concern's  articles  of  incorporation, 

gartnership  agreement  or  limited 
abihty  company  articles  of 
organization  must  contain  express 
sovereign  immimity  waiver  language,  or 
a  "sue  and  be  sued"  clause  which 
designates  United  States  Federal  Ck)uits 
to  be  among  the  courts  of  competent 
jurisdiction  for  all  matters  relating  to 
SBA's  programs  including,  but  not 
limited  to,  8(a)  BD  program 
participation,  loans,  and  contract 
performance.  Also,  the  concern  must  be 
organized  for  profit,  and  the  tribe  must 
possess  economic  development  powers 
in  the  tribe's  governing  dociunents. 

(2)  Size,  (i)  A  tribally-owned 
applicant  concern  must  qualify  as  a 
small  business  concern  as  defined  for 
purposes  of  Federal  Government 
procurement  in  part  121  of  this  title. 
The  particular  size  standard  to  be 
applied  is  based  on  the  primary 
industry  classification  of  the  applicant 
concern. 

(ii)  A  tribally-owned  Participant  must 
certify  to  SBA  that  it  is  a  small  business 
pursuant  to  the  provisions  of  part  121  of 
this  title  for  the  purpose  of  performing 
each  individual  contract  which  it  is 
awarded. 

(iii)  In  determining  the  size  of  a  small 
business  concern  owned  by  a  socially 
and  economically  disadvantaged  Indian 
tribe  (or  a  wholly  owned  business  entity 
of  such  tribe)  for  either  8(a)  BD  program 
entry  or  contract  award,  the  firm's  size 
shall  be  determined  independently 
without  regard  to  its  affiliation  with  the 
tribe,  any  entity  of  the  tribal 
government,  or  any  other  business 
enterprise  owned  by  the  tribe,  unless 
the  Administrator  determines  that  one 
or  more  such  tribally-owned  business 
concerns  have  obtained,  or  are  likely  to 
obtain,  a  substantial  unfair  competitive 
advantage  within  an  industry  category. 

(3)  Ownership,  (i)  For  corporate 
entities,  a  tribe  must  own  at  least  51 
percent  of  the  voting  stock  and  at  least 
51  percent  of  the  aggregate  of  all  classes 
of  stock.  For  non-corporate  entities,  a 
tribe  must  own  at  least  a  51  percent 
interest. 

(ii)  A  tribe  cannot  own  51%  or  more 
of  another  firm  which,  either  at  the  time 
of  application  or  within  the  previous 
two  years,  has  been  op>erating  in  the  8(a) 
program  imder  the  same  primary  SIC 


code  as  the  applicant.  A  tribe  may, 
however,  own  a  Participant  or  an 
applicant  that  conducts  or  will  conduct 
secondary  business  in  the  8(a)  BD 
program  under  the  same  SIC  code  that 
a  current  Participant  owned  by  the  tribe 
operates  in  the  8(a)  BD  program  as  its 
primary  SIC  code. 

(iii)  "The  restrictions  of  §  124.105(h)  do 
not  apply  to  tribes;  they  do,  however, 
apply  to  non  disadvantaged  individuals 
or  other  business  concerns  that  are 
partial  owners  of  a  tribally-owned 
concern. 

(4)  Control  and  management,  (i)  The 
management  and  daily  business 
operations  of  a  tribally-owned  concern 
must  be  controlled  by  the  tribe,  through 
one  or  more  disadvantaged  individual 
members  who  possess  sufficient 
management  experience  of  an  extent 
and  complexity  needed  to  run  the 
concern,  or  through  management  as 
follows: 

(A)  Management  may  be  provided  by 
committees,  teams,  or  Boards  of 
Directors  which  are  controlled  by  one  or 
more  members  of  an  economically 
disadvantaged  tribe,  or 

(B)  Management  may  be  provided  by 
non-tribal  meml>ers  if  SBA  determines 
that  such  management  is  required  to 
assist  the  concern's  development,  that 
the  tribe  will  retain  control  of  all 
management  decisions  common  to 
boards  of  directors,  including  strategic 
planning,  budget  approval,  and  the 
employment  and  compensation  of 
officers,  and  that  a  written  management 
development  plan  exists  which  shows 
how  disadvantaged  tribal  members  will 
develop  managerial  skills  sufficient  to 
manage  the  concern  or  similar  tribally- 
owned  concerns  in  the  future. 

(ii)  Members  of  the  management  team, 
business  committee  members,  officers, 
and  directors  are  precluded  from 
engaging  in  any  outside  employment  or 
other  business  interests  which  conflict 
with  the  management  of  the  concern  or 
prevent  the  concern  from  achieving  the 
objectives  set  forth  in  its  business 
development  plan.  This  is  not  intended 
to  preclude  participation  in  tribal  or 
other  activities  which  do  not  interfere 
with  such  individual's  responsibilities 
in  the  operation  of  the  applicant 
concern. 

(5)  Individual  eligibility  limitation. 
SBA  does  not  deem  an  individual 
involved  in  the  management  or  daily 
business  operations  of  a  tribally-owned 
concern  to  have  used  his  or  her 
individual  eligibiUty  within  the 
meaning  of  §  124.108(b). 

(6)  Potential  for  success,  (i)  A  tribally- 
owned  applicant  concern  must  be  in 
business  for  at  least  two  years,  as 
evidenced  by  income  tax  returns  for 
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each  of  the  two  previous  tax  years 
showing  operating  revenues  in  the 
primary  industry  in  which  the  applicant 
is  seeking  8(a)  BD  certification,  or 
demonstrate  potential  for  success  as  set 
forth  in  paragraph  (c)(6)(ii)  of  this 
section. 

(ii)  In  determining  whether  a  tribally- 
owned  concern  has  the  potential  for 
success.  SBA  will  look  at  a  number  of 
factors  including,  but  not  limited  to: 

(A)  The  technical  and  managerial 
experience  and  competency  of  the 
individual(s)  who  will  manage  and 
control  the  daily  operation  of  the 
concern; 

(B)  The  financial  capacity  of  the 
concern;  and 

(C)  The  concern's  record  of 
performance  on  any  previous  Federal  or 
private  sector  contracts  in  the  primary 
industry  in  which  the  concerh  is 
seeking  8(a)  certification. 

(7)  Other  eligibility  criteria,  (i)  As  with 
other  8(a)  applicants,  a  tribally-owned 
applicant  concern  shall  not  be  denied 
admission  into  the  8(a)  program  due 
solely  to  a  determination  that  specific 
contract  opportxuaities  are  imavailable  to 
assist  the  development  of  the  concern 
unless: 

(A)  The  Government  has  not 
previously  procured  and  is  unlikely  to 
procure  the  types  of  products  or  services 
offered  by  the  concern;  or 

(B)  The  purchase  of  such  products  or 
services  by  the  Federal  Government  will 
not  be  in  quantities  sufficient  to  support 
the  developmental  needs  of  the 
applicant  and  other  program 
participants  providing  the  same  or 
similar  items  or  services. 

(ii)  Except  for  the  tribe  itself,  the 
concern's  officers,  directors,  and  all 
shareholders  owning  an  interest  of  20% 
or  more  must  demonstrate  good 
character.  See  §  124.108(a). 

§124.110    Do  Native  Hawaiian 
Organizations  fiave  any  special  rules  for 
applying  to  the  8(a)  BD  progra«n? 

(a)  Concerns  owned  by  economically 
disadvantaged  Native  Hawaiian 
Organizations,  as  defined  in  §  124.3.  are 
eligible  for  participation  in  the  8(a) 
program  and  other  federal  programs 
requiring  SBA  to  determine  social  and 
economic  disadvantage  as  a  condition  of 
eligibility.  Such  concerns  must  meet  all 
eligibility  criteria  set  forth  in  §§  124.101 
throu^  124.108  and  §  124.112  to  the 
extent  that  they  are  not  inconsistent 
with  this  section. 

(b)  A  concern  owned  by  a  Native 
Hawaiian  Organization  must  qualify  as 
a  small  business  concern  as  defined  in 
part  121  of  this  title.  The  size  standard 
corresponding  to  the  primary  industry 
classification  of  the  applicant  concern 


applies  for  determining  size.  SBA  will 
determine  the  concern's  size 
independently,  without  regard  to  its 
affiliation  with  the  Native  Hawaiian 
Organization  or  any  other  business 
enterprise  owned  by  the  Native 
Hawaiian  Organization,  unless  the 
Administrator  determines  that  one  or 
more  such  concerns  owned  by  the 
Native  Hawaiian  Organization  have 
obtained,  or  are  Ukely  to  obtain,  a 
substantial  unfair  competitive  advantage 
within  an  industry  category. 

(c)  A  Native  Hawaiian  Organization 
cannot  own  51%  or  more  of  another 
firm  which,  either  at  the  time  of 
application  or  within  the  previous  two 
years,  has  been  operating  in  the  8(a) 
program  under  the  same  primary  SIC 
code  as  the  appUcant.  A  Native 
Hawaiian  Organization  may.  however, 
own  a  Participant  or  an  applicant  that 
conducts  or  will  conduct  secondary 
business  in  the  8(a)  BD  program  under 
the  same  SIC  code  that  a  current 
Participant  owned  by  the  Native 
Hawaiian  Organization  operates  in  the 
8(a)  BD  program  as  its  primary  SIC  code. 

(d)  SBA  does  not  deem  an  individual 
involved  in  the  management  or  daily 
business  operations  of  a  Participant 
owned  by  a  Native  Hawaiian 
Organization  to  have  used  his  or  her 
in^vidual  eUgibility  within  the 
meaning  of  §  124.108(b). 

(e)(1)  An  applicant  concern  owned  by 
a  Native  Hawaiian  Organization  must  be 
in  business  for  at  least  two  years,  as 
evidenced  by  income  tax  returns  for 
each  of  the  two  previous  tax  years 
showing  operating  revenues  in  the 
primary  industry  in  which  the  applicant 
is  seeking  8(a]  BD  certification,  or 
demonstrate  potential  for  success  as  set 
forth  in  paragraph  (e)(2)  of  this  section. 

(2)  In  determining  whether  a  concern 
owned  by  a  Native  Hawaiian 
Organization  has  the  potential  for 
success.  SBA  will  look  at  a  number  of 
factors  including,  but  not  limited  to: 

(i)  The  technical  and  managerial 
experience  and  competence  of  the 
individual(s)  who  will  manage  and 
control  the  daily  operation  of  the 
concern. 

(ii)  The  financial  capacity  of  the 
concern;  and 

(iii)  The  concern's  record  of 
performance  on  any  previous  Federal  or 
private  sector  contracts  in  the  primary 
industry  in  which  the  concern  is 
seeking  8(a)  certification. 

§  1 24. 1 1 1     Do  Community  Development 
Corporations  (CDCs)  have  any  special  rules 
for  applying  to  the  8(a)  BO  program? 
(a)  Concerns  owned  at  least  51 
percent  by  CDCs  (or  a  wholly  owned 
business  entity  of  a  CDC]  are  eligible  for 


participation  in  the  8(a)  BD  program  and 
other  federal  programs  requiring  SBA  to 
determine  social  and  economic 
disadvantage  as  a  condition  of 
eligibility.  These  concerns  must  meet  all 
eligibility  criteria  set  forth  in  §  124.101 
through  §  124.108  and  §  124.112  to  the 
extent  that  they  are  not  inconsistent 
with  this  section. 

(b)  A  concern  that  is  at  least  51 
percent  owned  by  a  CDC  (or  a  wholly 
owned  business  entity  of  a  CDC)  is 
considered  to  be  controlled  by  such 
CDC  and  eligible  for  participation  in  the 
8(a)  BD  program,  provided  it  meets  all 
eligibility  criteria  set  forth  or  referred  to 
in  this  section  and  its  management  and 
daily  business  operations  are  conducted 
by  one  or  more  individuals  determined 
to  have  managerial  experience  of  an 
extent  and  complexity  needed  to  run  the 
concern. 

(c)  A  concern  that  is  at  least  51 
percent  owned  by  a  CDC  (or  a  wholly 
owned  business  entity  of  a  CDC)  must 
quahfy  as  a  small  business  concern  as 
defined  in  part  121  of  this  title.  The  size 
standard  corresponding  to  the  primary 
industry  classification  of  the  applicant 
concern  applies  for  determining  size. 
SBA  will  determine  the  concern's  size 
independently,  without  regard  to  its 
affiliation  with  the  CDC  or  any  other 
business  enterprise  owned  by  the  CDC, 
unless  the  Administrator  determines 
that  one  or  more  such  concerns  owned 
by  the  CDC  have  obtained,  or  are  likely 
to  obtain,  a  substantial  unfair 
competitive  advantage  within  an 
industry  category. 

(d)  A. CDC  cannot  own  51%  or  more 
of  another  firm  which,  either  at  the  time 
of  application  or  within  the  previous 
two  years,  has  been  operating  in  the  8(a) 
program  under  the  same  primary  SIC 
code  as  the  applicant.  A  CDC  may, 
however,  own  a  Participant  or  an 
applicant  that  conducts  or  will  conduct 
secondary  business  in  the  8(a)  BD 
program  under  the  same  SIC  code  that 

a  current  Participant  owned  by  the  CDC 
operates  in  the  8(a)  BD  program  as  its 
primary  SIC  code. 

(e)  SBA  does  not  deem  an  individual 
involved  in  the  management  or  daily 
business  operations  of  a  CDC-owned 
concern  to  have  used  his  or  her 
individual  eligibiUty  within  the 
meaning  of  §  124.108(b). 

(f)(1)  A  CDC-owned  applicant  concern 
must  be  in  business  for  at  least  two 
years,  as  evidenced  by  income  tax 
returns  for  each  of  the  two  previous  tax 
years  showing  operating  revenues  in  the 
primary  industry  in  which  the  applicant 
is  seeking  8(a)  BD  certification,  or 
demonstrate  potential  for  success  as  set 
forth  in  paragraph  (e)(2)  of  this  section. 


UMI 
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(2)  In  determining  whether  a  CDC- 
owned  concern  has  the  potential  for 
success,  SBA  will  look  at  a  number  of 
factors  including,  but  not  limited  to: 

(i)  The  technical  and  managerial 
experience  and  competence  of  the 
individual(s)  who  will  manage  and 
control  the  daily  operation  of  the 
concern; 

(ii)  The  financial  capacity  of  the 
concern;  and 

(iii)  The  concern's  record  of 
performance  on  any  previous  Federal  or 
private  sector  contracts  in  the  primary 
industry  in  which  the  concern  is 
seeking  8(a)  certification. 

(gj  A  CDC-owned  applicant  and  all  of 
its  principals  must  have  good  character 
as  set  forth  in  §  124.108(a). 

§  124.1 12    What  ccitetia  must  a  business 
meet  to  refnain  eligible  to  participate  in  the 
8{a)  BO  program? 

(a)  Standards.  In  order  for  a  concern 
(except  those  owrned  by  Indian  tribes, 
ANCs,  Native  Hawaiian  Organizations 
or  CDCs)  to  remain  eligible  for  8(a)  BD 
program  participation,  it  must  continue 
to  meet  all  eligibility  criteria  contained 
in  §  124.101  through  §  124.108.  For 
concerns  owned  by  Indian  tribes,  ANCs, 
Native  Hawaiian  Organizations  or  CDCs 
to  remain  eligible,  they  must  meet  the 
criteria  set  forth  in  this  §  124.112  to  the 
extent  that  they  are  not  inconsistent 
with  §  124.109,  §  124.110  and  §  124.111, 
respectively.  The  concern  must  inform 
SEA  in  writing  of  any  changes  in 
circimistances  which  would  adversely 
affect  its  program  eligibility,  especially 
economic  disadvantage  and  ownership 
and  control.  Any  concern  that  fails  to 
meet  the  eligibiUty  requirements  after 
being  admitted  to  the  program  will  be 
subject  to  termination  or  early 
graduation  under  §§  124.302  through 
124.304,  as  appropriate. 

(b)  Submissions  supporting  continued 
eligibility.  As  part  of  an  aimual  review, 
each  Participant  must  annually  submit 
to  the  servicing  district  office  the 
following: 

(1)  A  certification  that  it  meets  the 
8(a)  BD  program  eligibility  requirements 
as  set  forth  in  §  124.101  through 

§  124.108  and  paragraph  (a)  of  this 
section; 

(2)  A  certification  that  there  have  been 
no  changed  circumstances  which  could 
adversely  affect  the  Participant's 
program  eligibility.  If  the  Participant  is 
unable  to  provide  such  certification,  the 
Participant  must  inform  SBA  of  any 
changes  and  provide  relevant 
supporting  documentation. 

(3)  Personal  financial  information  for 
each  disadvantaged  owner; 

(4)  A  record  from  each  individual 
claiming  disadvantaged  status  regarding 


the  transfer  of  assets  for  less  than  fair 
market  value  to  any  immediate  family 
member,  or  to  a  trust  any  beneficiary  of 
which  is  an  immediate  family  member, 
within  two  years  of  the  date  of  the 
annual  review.  The  record  must  provide 
the  name  of  the  recipient(s)  and  family 
relationship,  and  the  difference  between 
the  fair  market  value  of  the  asset 
transferred  and  the  value  received  by 
the  disadvantaged  individual. 

(5)  A  record  of  all  payments, 
compensation,  and  distributions 
(including  loans,  advances,  salaries  and 
dividends)  made  by  the  Participant  to 
each  of  its  owners,  officers  or  directors, 
or  to  any  person  or  entity  affiliated  with 
such  individuals; 

(6)  If  it  is  an  approved  protege,  a 
narrative  report  detailing  the  contacts  it 
has  had  with  its  mentor  and  benefits  it 
has  received  from  the  mentor/protege 
relationship.  See  §  124.520(b)(4)  for 
additional  annual  requirements; 

(7)  IRS  Form  4506,  Request  for  Copy 
or  Transcript  of  Tax  Form;  and 

(8)  Such  other  information  as  SBA 
may  deem  necessary.  For  other  required 
aiuiual  submissions,  see  §§  124.601 
through  124.603. 

(c)  Eligibility  reviews.  (1)  Upon  receipt 
of  specific  and  credible  information 
alleging  that  a  Participant  no  longer 
meets  the  eligibility  requirements  for 
continued  program  eligibility,  SBA  will 
review  the  concern's  eligibility  for 
continued  {}articipation  in  the  program. 

(2)  Sufficient  reasons  for  SBA  to 
conclude  that  a  socially  disadvantaged 
individual  is  no  longer  economically 
disadvantaged  include,  but  are  not 
limited  to,  excessive  withdrawals  of 
funds  or  other  assets  withdrawn  from 
the  concern  by  its  owners,  or  substantial 
personal  assets,  income  or  net  worth  of 
any  disadvantaged  owner.  SBA  may  also 
consider  access  by  the  Participant  firm 
to  a  significant  new  source  of  capital  or 
loans  since  the  financial  condition  of 
the  Participant  is  considered  in 
evaluating  the  disadvantaged 
.individual's  economic  status. 

(d)  Excessive  withdrawals.  (1)  The 
term  withdrawal  includes,  but  is  not 
limited  to,  the  followdng:  officer's  salary; 
cash  dividends;  distributions  in  excess 
of  amounts  needed  to  pay  S  Corporation 
taxes;  cash  and  property  withdrawals; 
bonuses;  loans;  advances;  payments  to 
immediate  family  members;  investments 
on  behalf  of  an  owner,  officer,  or  key 
employee;  acquisition  of  a  business  not 
merged  with  tiie  8(a)  Participant; 
charitable  contributions;  and 
speculative  ventures. 

(2)  If  SBA  determines  that  excessive 
funds  or  other  assets  have  been 
withdrawn  fit)m  the  Participant,  SBA 
may: 


(i)  Initiate  termination  proceedings 
under  §§  124.303  and  124.304  where  the 
withdrawals  detrimentally  affect  the 
achievement  of  the  Participant's  targets, 
objectives  and  goals  set  forth  in  its 
business  plan,  or  its  overall  business 
development; 

(ii)  Initiate  early  graduation 
proceedings  under  §§  124.302  and 
124.303  where  the  withdrawals  do  not 
adversely  affect  the  Participant's 
business  development;  or 

(iii)  Require  an  appropriate 
reinvestment  of  funds  or  other  assets,  as 
well  as  any  other  actions  SBA  deems 
necessary  to  counteract  the  detrimental 
effects  of  the  withdrawals,  as  a 
condition  of  the  Participant  maintaining 
program  eligibility. 

(3)  Withdrawals  are  excessive  if 
during  any  fiscal  year  of  the  Participant 
they  exceed  (i)  $150,000  for  firms  with 
sales  up  to  $1,000,000;  (ii)  $200,000  for 
firms  with  sales  between  $1,000,000  and 
$2,000,000;  and  (iii)  $300,000  for  firms 
with  sales  over  $2,000,000. 

(4)  The  fact  that  a  concern's  net  worth 
has  increased  despite  withdrawals  that 
are  deemed  excessive  will  not  preclude 
SBA  from  determining  that  such 
withdrawals  were  detrimental  to  the 
attainment  of  the  concern's  business 
objectives  or  to  its  overall  business 
development. 

Applying  to  the  8(a)  BD  Program 

§124.201    May  any  business  submit  an 
applicaUon? 

Any  concern  or  any  individual  on 
behalf  of  a  business  has  the  right  to 
apply  for  8(a)  BD  program  participation 
whether  or  not  there  is  an  appearance  of 
eligibility. 

S  124.202    Where  must  an  application  be 
filed? 

An  appUcation  for  8(a)  BD  program 
admission  must  be  filed  in  the  SBA 
Division  of  Program  Certification  and 
Eligibility  (DPCE)  field  office  serving  the 
territory  in  which  the  principal  place  of 
business  is  located.  TTie  SBA  district 
office  will  provide  an  applicant  concern 
with  information  regarding  the  8(a)  BD 
program  and  with  all  required 
application  forms. 

§124.203    What  must  a  concern  submit  to 
apply  to  the  8(a)  BO  program? 

Each  8(a)  BD  applicant  concern  must 
submit  those  forms  and  attachments 
required  by  SBA  when  applying  for 
admission  to  the  8(a)  BD  program.  These 
forms  and  attachments  will  include,  but 
not  be  Umited  to,  financial  statements, 
Federal  personal  and  business  tax 
returns,  and  personal  history 
statements.  An  applicant  must  also 
submit  IRS  Form  4506,  Request  for  Copy 
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or  Transcript  of  Tax  Form,  to  SBA.  The 
application  package  may  be  in  the  form 
of  an  electronic  application. 

§124.204    How  does  SBA  process 
applications  for  8<a)  BD  program 
aOmission? 

(a)  The  AA/8(a)BD  is  authorized  to 
approve  or  decline  applications  for 
admission  to  the  8(a)  BD  program.  The 
appropriate  DPCE  field  office  will 
receive,  review  and  evaluate  all  8(a)  BD 
applications  except  those  from  ANC- 
owned  applicants.  SBA's  Anchorage 
District  Office  will  receive  all 
applications  from  ANC-owned 
applicants  and  review  them  for 
completeness  before  sending  them  to 
the  AAy8(a)BD  for  further  processing. 
The  appropriate  field  office  will  advise 
each  program  applicant  within  15  days 
after  the  receipt  of  an  application 
whether  the  application  is  complete  and 
suitable  for  evaluation  and.  if  not.  what 
additional  information  or  clarification  is 
required  to  complete  the  application. 
SBA  will  process  an  application  for  8(a) 
BD  program  participation  within  90 
days  of  receipt  of  a  complete  application 
package  by  the  DPCE  field  office. 
Incomplete  application  packages  will 
not  be  processed. 

(b)  SBA,  in  its  sole  discretion,  may 
request  clarification  of  information 
contained  in  the  application  at  any  time 
in  the  application  process.  SBA  will 
take  into  accoimt  any  clarifications 
made  by  an  applicant  in  response  to  a 
request  for  such  by  SBA. 

(c)  An  applicant  concern's  eligibility 
will  be  based  on  circumstances  existing 
on  the  date  of  application,  except  where 
clarification  is  made  pursuant  to 
paragraph  (b)  of  this  section  or  as 
provided  in  paragraph  (d)  of  this 
section. 

(d)  Changed  circumstances  for  an 
applicant  concern  occiuring  subsequent 
to  its  application  and  which  adversely 
affect  eligibihty  will  be  considered  and 
may  constitute  grounds  for  decline.  The 
applicant  must  inform  SBA  of  any 
changed  circiunstances  that  could 
adversely  affect  its  eligibility  for  the 
program  (particularly  economic 
disadvantage  and  ownership  and 
control)  during  its  application  review. 
Failure  to  inform  SBA  of  any  such 
changed  circumstances  constitutes  good 
cause  for  which  SBA  may  terminate  the 
Participant  if  non-compliance  is 
discovered  after  admittance. 

(e)  The  decision  of  the  AA/8(a)BD  to 
approve  or  deny  an  application  will  be 
in  writing.  A  decision  to  deny 
admission  will  state  the  specific  reasons 
for  denial,  and  will  inform  the  applicant 
of  any  appeal  rights. 


(f)  If  the  AA/8(a)BD  approves  the 
application,  the  date  of  the  approval 
letter  is  the  date  of  program  certification 
for  purposes  of  determining  the 
concern's  program  term. 

§124.205    Can  an  appHcant  ask  SBA  to 
reconsKJer  SBA's  Initial  decision  to  decline 
Its  application? 

(a)  An  applicant  may  request  the  AA/ 
8(a)BD  to  reconsider  his  or  her  initial 
decline  decision  by  filing  a  request  for 
reconsideration  with  the  SBA  field 
office  that  originally  processed  its 
application.  Filing  means  submission  by 
personal  delivery,  first -class  mail, 
express  mail,  fascimile  transmission 
followed  by  first-class  mail,  or 
commercisJ  delivery  service.  The 
applicant  must  submit  its  request  for 
reconsideration  within  45  days  of 
receiving  notice  that  its  application  was 
declined.  The  applicant  must  provide 
any  additional  information  and 
documentation  pertinent  to  overcoming 
the  reason(s)  for  the  initial  decline. 

(b)  The  AA/8(a)BD  will  issue  a 
written  decision  within  45  days  of  the 
regional  DPCE's  receipt  of  the 
applicant's  request.  The  AAy8(a)BD  may 
either  approve  the  application,  deny  it 
on  the  same  grounds  as  the  original 
decision,  or  deny  it  on  other  grounds.  If 
denied,  the  AAy8(a)BD  will  explain  why 
the  applicant  is  not  eligible  for 
admission  to  the  8(a)  BD  program  and 
give  specific  reasons  for  the  decline. 

(c)  tithe  AA/8(a)BD  declines  the 
application  solely  on  issues  not  raised 
in  the  initial  decline,  the  applicant  can 
ask  for  reconsideration  as  if  it  were  an 
initial  decline. 

§  1 24.206    What  appeal  rights  are  available 
to  an  applicant  that  has  t>een  denied 
admission? 

(a)  An  applicant  may  appeal  a  denial 
of  program  admission  to  SBA's  Office  of 
Hearings  and  Appeals  (OHA),  if  it  is 
based  solely  on  a  negative  finding  of 
social  disadvantage,  economic 
disadvantage,  ownership,  control,  or 
any  combination  of  these  four  criteria.  A 
denial  decision  that  is  based  at  least  in 
part  on  the  failure  to  meet  any  other 
eligibility  criterion  is  not  appealable 
and  is  the  final  decision  of  SBA. 

(b)  The  applicant  may  appeal  an 
iiutial  decision  of  the  AA/8(a)BD 
without  requesting  reconsideration,  or 
may  appeal  the  decision  of  the  AA/ 
8(a)BD  on  reconsideration. 

(c)  The  applicant  may  initiate  an 
appeal  by  filing  a  petition  in  accordance 
with  part  134  of  this  tiUe  with  OHA 
within  45  days  of  the  date  of  service  (as 
defined  in  §  134.204)  of  the  Agency 
QGcisioii 

(d)  If  an  appeal  is  filed  wiUi  OHA,  the 
written  decision  of  the  Administrative 


Law  Judge  is  the  final  Agency  decision. 
If  an  appealable  decision  is  not 
appealed,  the  decision  of  the  AA/8(a)BD 
is  the  final  Agency  decision. 

5124.207    Can  an  applicant  reapply  for 
admission  to  the  8(a)  BO  program? 

A  concern  which  has  been  declined 
for  8(a)  BD  program  admission  may 
submit  a  new  application  for  admission 
to  the  program  1 2  months  after  the  date 
of  the  final  Agency  decision  to  decline. 

Exiting  the  8(a)  BD  Program 

i  124.301     What  are  the  ways  a  business 
may  leave  ttie  8(a)  BD  program? 

A  concern  participating  in  the  8(a)  BD 
program  may  leave  the  program  by  any 
of  the  following  means: 

(a)  Graduation  upon  the  expiration  of 
the  program  term  established  pursuant 
to  §124.2; 

(b)  Volimtary  early  graduation; 

(c)  Early  graduation  piusuant  to  the 
provisions  of  §§  124.302  and  124.304;  or 

(d)  Termination  pursuant  to  the 
provisions  of  §§  124.303  and  124.304. 

S 1 24.302    What  Is  early  graduation? 

(a)  General.  SBA  may  graduate  a  finn 
from  the  8(a)  BD  program  prior  to  the 
expiration  of  its  Program  Term  where 
SBA  determines  that: 

(1)  The  concern  has  successfully 
completed  the  8(a)  BD  program  by 
substantially  achieving  the  targets, 
objectives,  and  goals  set  forth  in  its 
business  plan  prior  to  the  expiration  of 
its  program  term,  and  has  demonstrated 
the  ability  to  compete  in  the 
marketplace  without  assistance  under 
the  8(a)  BD  program;  or 

(2)  One  or  more  of  the  disadvantaged 
owners  upon  whom  the  Participant's 
eligibility  is  based  are  no  longer 
economically  disadvantaged. 

(b)  Criteria  for  determining  whether  a 
Participant  has  met  its  goals  and 
objectives.  In  determining  whether  a 
Participant  has  substantially  achieved 
the  targets,  objectives  and  goals  of  its 
business  plan  and  in  assessing  the 
overall  competitive  strength  and 
viability  of  a  Participant,  SBA  considers 
the  totality  of  circiunstances,  including 
the  following  factors: 

(1)  Degree  of  sustained  profitability; 

(2)  Sales  trends,  including  improved 
ratio  of  non-8(a)  sales  to  8(a)  sales  since 
program  entry; 

(3)  Business  net  worth,  financial 
ratios,  working  capital,  capitalization, 
and  access  to  credit  and  capital; 

(4)  Current  ability  to  obtain  bonding; 

(5)  A  comparison  of  the  Participant's 
business  and  financial  profiles  with 
profiles  of  non-8(a)  BD  businesses 
having  the  same  primary  four-digit  SIC 
code  as  the  Participant; 


UMI 
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(6)  Strength  of  management 
experience,  capability,  and  expertise; 
and 

(7)  Ability  to  operate  successfiilly 
without  8(a)  contracts. 

(c)  Excessive  withdrawals.  SBA  may 
graduate  a  Participant  prior  to  the 
expiration  of  its  program  term  where 
excessive  funds  or  other  assets  have 
been  withdrawn  from  the  Participant 
(see  §  124.112(d)(3)),  causing  SBA  to 
determine  that  the  Participant  has 
demonstrated  the  ability  to  compete  in 
the  marketplace  without  assistance 
under  the  8(a)  BD  program. 

§124.303    Wttat  Is  termination? 
(a)  SBA  may  terminate  the 
participation  of  a  concern  in  the  8(a)  BD 
program  prior  to  the  expiration  of  the 
concern's  Program  Term  for  good  cause. 
Examples  of  good  cause  include,  but  are 
not  limited  to.  the  following: 

(1)  Submission  of  false  information  in 
the  concern's  8(a)  BD  application, 
regardless  of  whether  correct 
information  would  have  caused  the 
concern  to  be  denied  admission  to  the 
program,  and  regardless  of  whether 
correct  information  was  given  to  SBA  in 
accompanying  dociunents  or  by  other 
means. 

(2)  Failure  by  the  concern  to  maintain 
its  eligibiUty  for  program  participation. 

(3)  Failure  by  the  concern  for  any 
reason,  including  the  death  of  an 
individual  upon  whom  eligibility  was 
based,  to  maintain  ownership,  full-time 
day-to-day  management,  and  control  by 
disadvantaged  individuals. 

(4)  Failure  by  the  concern  to  obtain 
prior  written  approval  from  SBA  for  any 
changes  in  ownership  or  business 
structure,  management  or  control 
pursuant  to  §§124.105  and  124.106. 

(5)  Failure  by  the  concern  to  disclose 
to  SBA  the  extent  to  which  non- 
disadvantaged  persons  or  firms 
participate  in  the  management  of  the 
Participant  business  concern. 

(6)  Failure  by  the  concern  or  one  or 
more  of  the  concern's  principals  to 
maintain  good  character. 

(7)  A  pattern  of  fiailure  to  make 
required  submissions  or  responses  to 
SBA  in  a  timely  manner,  including  a 
failure  to  provide  required  financial 
statements,  requested  tax  returns, 
reports,  updated  business  plans, 
information  requested  by  SBA's  Office 
of  Inspector  General,  or  other  requested 
information  or  data  within  30  days  of 
the  date  of  request. 

(8)  Cessation  of  business  operations 
by  the  concern. 

(9)  Failure  by  the  concern  to  pursue 
competitive  and  commercial  business  in 
accordance  with  its  business  plan,  or 
failure  in  other  ways  to  make  reasonable 


efforts  to  develop  and  achieve 
competitive  viability. 

(10)  A  pattern  of  inadequate 
performance  by  the  concern  of  awarded 
section  8(a)  contracts. 

(11)  Failure  by  the  concern  to  pay  or 
repay  significant  financial  obligations 
owed  to  the  Federal  Government. 

(12)  Failure  by  the  concern  to  obtain 
and  keep  current  any  and  all  required 
permits,  licenses,  and  charters, 
including  suspension  or  revocation  of 
any  professional  license  required  to 
operate  the  business. 

(13)  Excessive  withdrawals,  including 
transfers  of  funds  or  other  business 
assets,  fitjm  the  concern  for  the  personal 
benefit  of  any  of  its  owners  or  any 
person  or  entity  a^liated  with  the 
owners  that  hinder  the  development  of 
the  concern  [see  §  124.112(d). 

(14)  Unauthorized  use  of  SBA  direct 
or  guaranteed  loan  proceeds  or  violation 
of  an  SBA  loan  agreement. 

(15)  Submission  by  or  on  behalf  of  a 
Participant  of  false  information  to  SBA. 
including  false  certification  of 
compliance  with  non-8(a)  business 
activity  targets  imder  §  124.507  or 
failure  to  report  changes  that  adversely 
affect  the  program  eligibility  of  an 
applicant  or  program  participant  under 
§  124.204  and  §  124.112.  where 
responsible  officials  of  the  8(a)  BD 
Participant  knew  or  should  have  known 
the  submission  to  be  false. 

(16)  Debarment,  suspension, 
voluntary  exclusion,  or  ineligibiUty  of 
the  concern  or  its  principals  pursuant  to 
part  145  of  this  title  or  FAR  subpart  9.4 
(48  CFR  part  9,  subpart  9.4). 

(17)  Conduct  by  tne  concern,  or  any 
of  its  principals,  indicating  a  lack  of 
business  integrity.  Such  conduct  may  be 
demonstrated  by  information  related  to 
a  criminal  indictment  or  guilty  plea,  a 
criminal  conviction,  or  a  jiidgment  or 
settlement  in  a  civil  case. 

(18)  Willful  failure  by  the  Participant  • 
business  concern  to  comply  with 
applicable  labor  standards  and 
obhgations. 

(19)  Material  breach  of  any  terms  and 
conditions  of  the  8(a)  BD  Program 
Participation  Agreement. 

(20)  Willful  violation  by  a  concern,  or 
any  of  its  principals,  of  any  SBA 
regulation  pertaining  to  material  issues. 

(b)  The  examples  of  good  cause  Usted 
in  paragraph  (a)  of  this  section  are 
intended  to  be  illustrative  only.  Other 
grounds  for  terminating  a  Participant 
from  the  8(a)  BD  program  for  cause  may 
exist  and  may  be  used  by  SBA. 

§  1 24.304    What  are  the  procedures  for 
earty  graduation  and  termination? 

(a)  General.  The  same  procedures 
apply  to  both  early  graduation  and 


termination  of  Participants  from  the  8(a) 
BD  program. 

(b)  Letter  of  Intent  to  Terminate  or 
Graduate  Early.  When  SBA  believes  that 
a  Participant  should  be  terminated  or 
graduated  prior  to  the  expiration  of  its 
program  term,  SBA  will  notify  the 
concern  in  writing.  The  Letter  of  Intent 
to  Terminate  or  Graduate  Early  will  set 
forth  the  specific  facts  and  reasons  for 
SBA's  findings,  and  will  notify  the 
concern  that  it  has  30  days  from  the  date 
of  service  (as  defined  in  §  134.204  of 
this  title)  of  the  letter  to  submit  a 
written  response  to  SBA  explaining  why 
the  proposed  ground(s)  should  not 
justify  termination  or  early  graduation. 
Service  is  defined  in  §  134.204. 

(c)  Recommendation  and  decision. 
Following  the  30-day  response  period, 
the  Assistant  Administrator  for  DPCE 
(AA/DPCE)  or  designee  will  consider 
the  proposed  early  graduation  or 
termination  and  any  information 
submitted  in  response  by  the  concern. 
Upon  determining  that  early  graduation 
or  termination  is  not  warranted,  the  AA/ 
DPCE  or  designee  will  notify  the 
Participant  in  writing.  If  early 
graduation  or  termination  appears 
warranted,  the  AA/DPCE  will  make 
such  a  recommendation  to  the  AA/ 
8(a)BD,  who  will  then  make  a  decision 
whether  to  early  graduate  or  terminate 
the  concern.  SBA  will  act  in  a  timely 
manner  in  processing  early  graduation 
and  termination  actions. 

(d)  Notice  requirements.  Upon 
deciding  that  early  graduation  or 
termination  is  warranted,  the  AA/ 
8(a)BD  will  issue  a  Notice  of  Early 
Graduation  or  Termination.  The  Notice 
will  set  forth  the  specific  facts  and 
reasons  for  the  decision,  and  will  advise 
the  concern  that  it  may  appeal  the 
decision  in  accordance  with  the 
provisions  of  part  134  of  this  title. 

(e)  Appeal  to  OHA.  Procedures 
governing  app>eals  of  early  graduation  or. 
termination  to  SBA's  OHA  are  set  forth 
in  part  134.  If  a  Participant  does  not 
appeal  a  Notification  of  Early 
Graduation  or  Termination  within  45 
days  of  the  date  of  service  (as  defined 

in  §  134.204).  the  decision  of  the  AA/ 
8(a)BD  is  the  final  agency  decision 
effective  on  the  date  the  appeal  right 
expired. 

(fl  Effect  of  early  graduation  or 
termination.  After  the  effective  date  of 
early  graduation  or  termination,  a 
Participant  is  no  longer  eUgible  to 
receive  any  8(a)  BD  program  assistance. 
However,  such  concern  is  obligated  to 
complete  previously  awarded  8(a) 
contracts,  including  any  priced  options 
which  may  be  exercised. 
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§124.305    What  Is  suspension  and  how  Is 
a  Participant  suspended  from  the  8(a)  BD 
program? 

(a)  At  any  time  after  SBA  issues  a 
Letter  of  Intent  to  Terminate  pursuant  to 
§  124.304.  the  AA/8(a)BD  may  suspend 
8(a)  contract  support  and  all  other  forms 
of  8(a)  BD  program  assistance  to  that 
concern  until  the  issue  of  the  concern's 
termination  from  the  program  is  finally 
decided.  The  AA/8(a)BD  may  suspend  a 
Participant  when  he  or  she  determines 
that  suspension  is  needed  to  protect  the 
interests  of  the  Federal  Government, 
such  as  where  information  showing  a 
clear  lack  of  program  eUgibility  or 
conduct  indicating  a  lack  of  business 
integrity  exists,  including  where  the 
concern  or  one  of  its  principals 
submitted  false  statements  to  the 
Federal  Government.  SBA  will  suspend 
a  Participant  where  SBA  determines 
that  the  Participant  submitted  false 
information  in  its  8(a)  BD  application. 

(b)  SBA  will  issue  a  Notice  of 
Suspension  to  the  Participant's  last 
known  address  by  certified  mail,  return 
receipt  requested.  Suspension  is 
effective  as  of  the  date  of  the  issuance 
of  the  Notice.  The  Notice  will  provide 
the  following  information: 

(1)  The  basis  for  the  suspension; 

(2)  A  statement  that  the  suspension 
will  continue  pending  the  completion  of 
further  investigation,  a  final  program 
termination  determination,  or  some 
other  specified  period  of  time; 

(3)  A  statement  that  awards  of 
competitive  and  non-competitive  8(a) 
contracts,  including  those  which  have 
been  "self-marketed"  by  a  Participant, 
will  not  be  made  during  the  pendency 
of  the  suspension  unless  it  is 
determined  by  the  head  of  the  relevant 
procuring  agency  or  an  authorized 
representative  to  be  in  the  best  interest 
of  the  Government  to  do  so,  and  SBA 
adopts  that  determination; 

(4)  A  statement  that  the  concern  is 
obligated  to  complete  previously 
awarded  section  8(a)  contracts; 

(5)  A  statement  that  the  suspension  is 
effective  nationally  throughout  SBA; 

(6)  A  statement  that  a  request  for  a 
hearing  on  the  suspension  will  be 
considered  by  an  Administrative  Law 
Judge  at  OHA,  and  granted  or  denied  as 
a  matter  of  discretion. 

(7)  A  statement  that  the  firm's 
participation  in  the  program  is 
suspended  effective  on  the  date  the 
Notice  is  served,  and  that  the  program 
term  will  resume  only  if  the  suspension 
is  lifted  or  the  firm  is  not  terminated. 

(c)  The  appUcant  concern  may  appeal 
a  Notice  of  Suspension  by  filing  a 
petition  in  accordance  with  part  134  of 
this  title  with  OHA  within  45  days  of 
the  date  of  service  (as  defined  in 


§  134.204)  of  a  Notice  of  Suspension 
pursuant  to  paragraph  (b)  of  this  section. 
It  is  contemplated  that  in  most  cases  a 
hearing  on  the  issue  of  the  suspension 
will  be  afforded  if  the  Participant 
requests  one,  but  authority  to  grant  a 
hearing  is  within  the  discretion  of  the 
Administrative  Law  Judge  in  OHA.  A 
suspension  remains  in  effect  pending 
the  result  of  its  appeal. 

(d)  SBA  has  the  burden  of  showing 
that  adequate  evidence  exists  that 
protection  of  the  Federal  Government's 
interest  requires  suspension  before  OHA 
or  the  AAy8(a)BD  makes  a  final 
determination  regarding  the  termination 
action. 

(1)  The  term  "adequate  evidence" 
means  information  contained  in  the 
record  before  the  AA/8(a)BD  at  the  time 
of  his  or  her  suspension  decision  that  is 
sufficient  to  support  the  reasonable 
belief  that  the  Government's  interests 
need  to  be  protected- 

(2)  SBA  need  not  demonstrate  that  an 
act  or  omission  actually  occurred  in 
order  for  OHA  to  uphold  a  suspension. 
SBA's  burden  in  a  suspension 
proceeding  is  limited  to  demonstrating 
that  it  had  a  reasonable  belief  that  a 
particular  act  or  omission  occurred,  and 
that  that  act  or  omission  requires 
suspension  to  protect  the  interests  of  the 
Government. 

(3)  Unless  the  Administrative  Law 
Judge  consolidates  the  suspension  and 
termination  proceedings,  OHA's  review 
is  limited  to  determining  whether  the 
Government's  interests  need  to  be 
protected,  and  will  not  consider  the 
merits  of  the  termination  action. 

(e)  If  there  is  a  timely  appeal,  the 
decision  of  the  Administrative  Law 
Judge  is  the  final  SBA  decision.  If  there 
is  not  a  timely  appeal,  the  decision  of 
the  AA/8(a)BD  is  the  final  Agency 
decision. 

(f)  Upon  the  request  of  SBA,  OHA 
may  consolidate  suspension  and 
termination  proceedings  when  the 
issues  presented  are  identical. 

(g)  Ally  program  suspension  which 
occurs  under  this  section  is  effective 
until  such  time  as  SBA  lifts  the 
suspension  or  the  Participant's 
participation  in  the  program  is  fully 
terminated.  If  the  concern  is  ultimately 
not  terminated  fi-om  the  8(a)  BD 
program,  the  suspension  will  be  lifted 
and  the  length  of  the  suspension  will  be 
added  to  the  concern's  pn»ram  term. 

(h)  SBA  may  suspend  a  Participant 
from  program  benefits  where  a  change 
of  ownership  or  business  structure  has 
been  requested  if  ownership  or  control 
of  the  participant  changed  prior  to 
SBA's  approval  pending  resolution  of 
the  request  to  change  its  ownership  or 
control.  If  the  change  of  ownership  is 


approved,  the  length  of  the  suspension 
will  be  added  to  the  firm's  program  term 
where  the  change  in  ownership  results 
bom  the  death  or  incapacity  of  a 
disadvantaged  individual  or  where  the 
firm  requested  prior  approval  and 
waited  60  days  for  SBA  approval  before 
making  the  change.  The  suspension  will 
be  commenced  by  the  issuance  of  a 
notice  similar  to  that  required  for 
termination-related  suspensions  under 
paragraph  (b)  of  this  section,  except  that 
a  change  of  ownership  suspension  is  not 
appealable. 

(i)  SBA  does  not  recognize  the 
concept  of  de  facto  suspension.  Adding 
time  to  the  end  of  a  Participant's 
program  term  equal  to  the  length  of  a 
suspension  will  occur  only  where  a 
concern's  program  participation  has 
been  formally  suspended  in  accordance 
v«th  the  procedures  set  forth  in  this 
section. 

(j)  A  suspension  from  8(a)  BD 
participation  under  this  section  has  no 
effect  on  a  concern's  eligibility  for  non- 
8(a)  Federal  Government  contracts. 
However,  a  debarment  or  suspension 
under  the  Federal  Acquisition 
Regulation  (48  CFR,  chapter  1)  will 
disqualify  a  concern  from  receiving  all 
Federal  Govermnent  contracts, 
including  8(a)  contracts. 

Business  Development 

§124.401    Which  SBA  field  offlc«  services 
a  Partlcjpant? 

The  SBA  district  office  which  serves 
the  geographical  territory  where  a 
Participant's  principal  place  of  business 
is  located  normally  will  service  the 
concern  during  its  participation  in  the 
8(a)  BD  program. 

§  1 24.402    How  does  a  Participant  develop 
a  tHJSiness  plan? 

(a)  General.  In  order  to  assist  the  SBA 
servicing  office  in  determining  the 
business  development  needs  of  its 
portfolio  Participants,  each  Participant 
must  develop  a  comprehensive  business 
plan  setting  forth  its  business  targets, 
objectives,  and  goals. 

(b)  Submission  of  initial  business 
plan.  Each  Participant  must  submit  a 
business  plan  to  its  SBA  servicing  office 
as  soon  as  possible  after  program 
admission.  The  Participant  will  not  be 
eligible  for  8(a)  BD  program  benefits, 
including  8(a)  contracts,  until  SBA 
approves  its  business  plan. 

(c)  Contents  of  business  plan.  The 
business  plan  must  contain  at  least  the 
following: 

(1)  A  detailed  description  of  any 
products  currently  being  produced  and 
any  services  currently  being  performed 
by  the  concern,  as  well  as  any  future 
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plans  to  enter  into  one  or  more  new 
markets; 

(2)  The  applicant's  designation  of  its 
primary  industry  classification,  as 
defined  in  §  124.3; 

(3)  An  analysis  of  market  potential, 
competitive  environment,  and  the 
concern's  prospects  for  profitable 
operations  during  and  after  its 
participation  in  the  8(a)  BQ  program; 

(4)  An  analysis  of  the  concern's 
strengths  and  weaknesses,  with 
particular  attention  on  ways  to  correct 
any  ftnancial,  managerial,  technical,  or 
work  force  conditions  which  could 
impede  the  concern  from  receiving  and 
performing  non-8(a)  contracts; 

(5)  Specific  targets,  objectives,  and 
goals  for  the  business  development  of 
the  concern  during  the  next  two  years; 

(6)  Estimates  of  Doth  8{a)  and  non-8(a) 
contract  awards  that  will  be  needed  to 
meet  its  targets,  objectives  and  goals; 
and 

(7)  Such  other  information  as  SBA 
m&f  require. 

1124.403    How  It  a  tMisioMS  plan  updaiwl 
andnHximwl? 

(a)  Annual  review.  Each  Participant 
must  annually  review  its  business  plan 
with  its  assigned  Business  Opportunity 
Specialist  (BOS),  and  modify  Oie  plan  as 
appropriate.  The  Participant  must 
submit  a  modified  plan  and  updated 
information  to  its  BOS  within  thirty  (30) 
days  after  the  close  of  each  program 
year.  It  also  must  submit  a  capability 
statement  describing  its  current  contract 
performance  capabiUties  as  part  of  its 
updated  business  plan. 

(b)  Contract  forecast.  As  part  of  the 
annual  review  of  its  business  plan,  each 
Participant  must  annually  forecast  in 
writing  its  needs  for  contract  awards  for 
the  next  program  year.  The  forecast 
must  include: 

(1)  The  aggregate  dollar  value  of  8(a) 
contracts  to  be  sought,  broken  down  by 
sole  source  and  competitive 
opportunities  where  possible; 

(2)  The  aggregate  dollar  value  of  non- 
8(a)  contracts  to  be  sought; 

(3)  The  types  of  contract  opportunities 
to  be  sought,  identified  by  product  or 
service;  and 

(4)  Such  other  information  as  SBA 
may  request  to  aid  in  providing  effective 
business  development  assistance  to  the 
Participant. 

(c)  Transition  management  strategy. 
Beginning  in  the  first  year  of  the 
transitional  stage  of  program 
participation,  each  Participant  must 
annually  submit  a  transition 
management  strategy  to  be  incorporated 
into  its  business  plan.  The  transition 
management  strategy  must  describe: 

(1)  How  the  Participant  intends  to 
meet  the  appUcable  non-8(a)  business 


activity  target  imposed  by  §  124.507 
during  the  transitional  stage  of 
participation;  and 

(2)  The  specific  steps  the  Participant 
intends  to  take  to  continue  its  business 
growth  and  promote  profitable  business 
operations  after  the  expiration  of  its 
program  term. 

§124.404    What  business  development 
assistance  Is  available  to  Participants 
during  ttie  two  stages  of  participation  in  th« 
8(a)  BD  program? 

(a)  General.  Participation  in  the  8(a) 
BD  program  is  divided  into  two  stages, 

a  developmental  stage  and  a  transitional 
stage.  The  developmental  stage  will  last 
four  years,  and  the  transitional  stage 
will  last  five  years,  unless  the  concern 
has  exited  the  program  by  one  of  the 
means  set  forth  in  §  124.301  prior  to  the 
expiration  of  its  program  term. 

(b)  Developmental  stage  of  program 
participation.  A  Participant,  if  otherwise 
eligible,  may  receive  the  following 
assistance  during  the  developmental 
stage  of  program  participation: 

(1)  Sole  source  and  competitive  8(a) 
contract  support; 

(2)  Financial  assistance  pursuant  to 
§120.375  of  this  title; 

(3)  The  transfer  of  technology  or 
surplus  property  owned  by  the  United 
States  pursuant  to  §  124.405;  and 

(4)  Training  to  aid  in  developing 
business  principles  and  strategies  to 
enhance  their  ability  to  compete 
successfully  for  both  8(a)  and  non-8(a) 
contracts. 

(c)  Transitional  stage  of  program 
participation.  A  Participant,  if  otherwise 
eligible,  may  receive  the  following 
assistance  during  the  transitional  stage 
of  program  participation: 

(1)  The  same  assistance  as  that 
provided  to  Participants  in  the 
developmental  stage; 

(2)  Assistance  &x)m  procuring 
agencies  (in  cooperation  with  SBA)  in 
forming  joint  ventures,  leader-follower 
arrangements,  and  teaming  agreements 
between  the  concern  and  other 
Participants  or  other  business  concerns 
with  respect  to  contracting 
opportunities  outside  the  8(a)  BD 
program  for  research,  development,  or 
full  scale  engineering  or  production  of 
major  systems  (these  arrangements  must 
comply  with  all  relevant  statutes  and 
regulations,  including  applicable  size 
standard  requirements);  and 

•  (3)  Training  and  technical  assistance 
in  transitional  business  planning. 

§124.405    How  does  a  Participant  obtain 
Federal  Government  surplus  property? 

(a)  General.  (1)  Piu^uant  to  15  U.S.C 
636(j)(13)(F),  eligible  Participants  may 
receive  surplus  Federal  Government 


property  fi-om  State  Agencies  for 
Surplus  Property  (SASPs).  The 
procedures  set  forth  in  41  CFR  Part  101- 
44  and  this  section  will  be  used  to 
transfer  surplus  property  to  eligible 
Participants. 

(2)  "The  property  which  may  be 
transferred  to  SASPs  for  further  transfer 
to  eUgible  Participants  includes  all 
personal  property  which  has  been 
determined  to  be  "donable"  as  defined 
in  41  CFR  101-44.001-3. 

(b)  Eligibility  to  receive  Federal 
surplus  property.  To  be  eligible  to 
receive  Federal  surplus  property,  on  the 
date  of  transfer  a  concern  must: 

(1)  Be  in  the  8(a)  BD  program; 

(2)  Be  in  compliance  with  all  program 
requirements,  including  any  reporting 
requirements; 

(3)  Not  be  debarred,  suspended,  or 
declared  ineligible  under  part  9,  subpart 
9.4  of  the  Federal  Acquisition 
Regulations,  Title  48  of  the  Code  of 
Federal  Regulations; 

(4)  Not  he  under  a  pending  8(a)  BD 
program  suspension,  termination  or 
early  graduation  proceeding;  and 

(5)  Be  engaged  or  expect  to  be  engaged 
in  business  activities  making  the  item 
useful  to  it. 

(c)  Use  of  acquired  surplus  property. 
(1)  Eligible  Participants  may  acquire 
surplus  Federal  property  from  any  SASP 
located  in  any  state,  provided  the 
concern  represents  and  agrees  in 
writing: 

(i)  As  to  what  the  intended  use  of  the 
surplus  property  is  to  be  and  that  this 
use  is  consistent  with  the  objectives  of 
the  concern's  8(a)  business  plan; 

(ii)  That  it  wdll  use  the  property  to  be 
acquired  in  the  normal  conduct  of  its 
business  activities  or  be  liable  for  the 
fair  rental  value  from  the  date  of  its 
receipt; 

(iii)  That  it  will  not  sell  or  transfer  the 
property  to  be  acquired  to  any  party 
other  than  the  Federal  Government 
during  its  term  of  participation  in  the 
8(a)  program  and  for  one  year  after  it 
leaves  the  program; 

(iv)  That,  at  its  own  expense,  it  will 
return  the  property  to  a  SASP  or  transfer 
it  to  another  Participant  if  directed  to  do 
so  by  SBA  because  it  has  not  used  the 
property  as  intended  within  one  year  of 
receipt; 

(v)  That,  should  it  breach  its 
agreement  not  to  sell  or  transfer  the 
property,  it  will  be  Uable  to  the 
Government  for  the  established  fair 
market  value  or  the  sale  price, 
whichever  is  greater,  of  the  property 
sold  or  transferred;  and 

(vi)  That  it  will  give  SBA  access  to 
inspect  the  property  and  all  records 
pertaining  to  it. 
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(2)  A  finn  receiving  surplus  property 
pursuant  to  this  section  assumes  all 
liability  associated  with  or  stemming 
from  the  use  of  the  property. 

(3)  If  the  property  is  not  placed  in  use 
for  the  purposes  for  which  it  was 
intended  within  one  year  of  its  receipt, 
SBA  may  direct  the  concern  to  deliver 
the  property  to  another  Participant  or  to 
the  SASP  from  which  it  was  acquired. 

(4)  Failure  to  comply  with  any  of  the 
commitments  made  under  paragraph 
(c)(1)  of  this  section  constitutes  a  basis 
for  termination  from  the  8(a)  program. 

(d)  Procedures  for  acquiring  Federal 
Government  surplus  property.  (1) 
Participants  may  participate  in  the 
surplus  property  distribution  program 
administered  by  the  SASPs  to  the  same 
extent,  but  with  no  special  priority  oyer, 
other  authorized  transferees.  See  41  CFR 
subpart  101-44.2. 

(2)  Each  Participant  seeking  to  acquire 
Federal  Government  surplus  property 
from  a  SASP  must: 

(i)  Certify  in  writing  to  the  SASP  that 
it  is  eUgible  to  receive  the  property 
pursuant  to  paragraph  (b)  of  this  section; 

(ii)  Make  me  written  representations 
and  agreement  required  by  paragraph 
(c)(1)  of  this  section;  and 

(iii)  Identify  to  the  SASP  its  servicing 
SBA  field  office. 

(3)  Upon  receipt  of  the  required 
certification,  representations, 
agreement,  and  information  set  forth  in 
paragraph  (d)(2)  of  this  section,  the 
SASP  must  contact  the  appropriate  SBA 
field  office  and  obtain  SBA's 
verification  that  the  concern  seeking  to 
acquire  the  surplus  property  is  eligible, 
and  that  the  identified  use  of  the 
property  is  consistent  with  the 
concern's  business  activities.  SASPs 
may  not  release  property  to  a  Participant 
without  this  verification. 

(4)  The  SASP  and  the  Participant 
must  agree  on  and  record  the  fair  market 
value  of  the  surplus  property  at  the  time 
of  the  transfer  to  the  Participant.  The 
SASP  must  provide  to  SBA  a  written 
record,  including  the  agreed  upon  fair 
market  value,  of  each  transaction  to  a 
Participant  when  any  property  has  been 
transferred. 

(e)  Costs.  Participants  acquiring 
surplus  property  from  a  SASP  must  pay 
a  service  fee  to  the  SASP  which  is  equal 
to  the  SASP's  direct  costs  of  locating, 
inspecting,  and  transporting  the  surplus 
property.  If  a  Participant  elects  to  incur 
the  responsibiUty  and  the  expense  for 
transporting  the  acquired  property,  the 
concern  may  do  so  and  no 
transportation  costs  will  be  charged  by 
the  SASP.  In  addition,  the  SASP  may 
charge  a  reasonable  fee  to  cover  its  costs 
of  administering  the  program.  In  no 
instance  will  any  SASP  charge  a 


Participant  more  for  any  service  than 
their  established  fees  charged  to  other 
transferees. 

(f)  Title.  The  title  to  surplus  property 
acquired  from  a  SASP  will  pass  to  the 
Participant  when  the  Participant 
executes  the  applicable  SASP 
distribution  documents  and  takes 
possession  of  the  property. 

(g)  Compliance.  (1)  SBA  will 
periodically  review  whether 
Participants  that  have  received  surplus 
property  have  used  and  maintained  the 
property  as  agreed.  This  review  may 
include  site  visits  to  visually  inspect  the 
property  to  ensure  that  it  is  being  used 
in  a  maimer  consistent  with  the  terms 
of  its  transfer. 

(2)  Participants  must  provide  SBA 
with  access  to  all  relevant  records  upon 
request. 

(3)  Where  SBA  receives  credible 
information  that  transferred  surplus 
property  may  have  been  disposed  of  or 
otherwise  used  in  a  manner  that  is  not 
consistent  with  the  terms  of  the  transfer, 
SBA  may  investigate  such  claim  to 
determine  its  validity. 

(4)  SBA  may  take  any  action  to  correct 
any  noncompliance  involving  the  use  of 
transferred  property  still  in  possession 
of  the  Participant  or  to  enforce  any 
terms,  conditions,  reservations,  or 
restrictions  imposed  on  the  property  by 
the  distribution  document.  Actions  to 
enforce  compliance,  or  which  may  be 
taken  as  a  result  of  noncomphance, 
include  the  following: 

(i)  Requiring  that  the  property  be 
placed  in  proper  use  within  a  specified 
time; 

(ii)  Requiring  that  the  property  be 
transferred  to  another  Participant  having 
a  need  and  use  for  the  property, 
returned  to  the  SASP  serving  the  area 
where  the  property  is  located  for 
distribution  to  another  eligible 
transferee  or  to  another  SASP,  or 
transferred  through  GSA  to  another 
Federal  agency; 

(iii)  Recovery  of  the  fair  rental  value 
of  the  property  from  the  date  of  its 
receipt  by  the  Participant;  and 

(iv)  Initiation  of  proceedings  to 
terminate  the  Participant  from  the  8(a) 
BD  program. 

(5)  Where  SBA  finds  that  a  recipient 
has  sold  or  otherwise  disposed  of  the 
acquired  surplus  property  in  violation 
of  the  agreement  covering  sale  and 
disposal,  the  Participant  is  liable  for  the 
agreed  upon  fair  market  value  of  the 
property  at  the  time  of  the  transfer,  or 
the  sale  price,  whichever  is  greater. 
However,  a  Participant  need  not  repay 
any  amount  where  it  can  demonstrate  to 
SBA's  satisfaction  that  the  property  is 
no  longer  useful  for  the  purpose  for 
which  it  was  transferred  and  receives 


SBA's  prior  written  consent  to  transfer 
the  property.  For  example,  if  a  piece  of 
equipment  breaks  down  beyond  repair, 
it  may  be  disposed  of  without  being 
subject  to  the  repayment  provision,  so 
long  as  the  concern  receives  SBA's  prior 
consent. 

(6)  Any  funds  received  by  SBA  in 
enforcement  of  this  section  will  be 
remitted  promptly  to  the  Treasiiry  of  the 
United  States  as  miscellaneous  receipts. 

Contractual  Assistance 

§  124.501     What  general  provisions  apply 
to  the  award  o(  8(a)  contracts? 

(a)  Pursuant  to  section  8(a)  of  the 
Small  Business  Act,  SBA  is  authorized 
to  enter  into  all  types  of  contracts  with 
other  Federal  agencies,  including 
contracts  to  furnish  equipment, 
supplies,  services,  leased  real  property, 
or  materials  to  them  or  to  perform 
construction  work  for  them,  and  to 
contract  the  performance  of  these 
contracts  to  qualified  Participants,   j. 
Where  practicable,  simplified 
acquisition  procedures  should  be  used 
for  8(a)  contracts  at  or  below  the 
simplified  acquisition  threshold.  Where 
appropriate,  SBA  will  delegate  the 
contract  execution  function  to  procuring 
activities.  In  order  to  receive  and  retain 
a  delegation  of  SBA's  contract  execution 
and  review  functions,  a  procxuing 
activity  must  report  all  8(a)  contract 
awards,  modifications,  and  options  to 
SBA. 

(b)  8(a)  contracts  may  either  be  sole 
source  awards  or  awards  won  through 
competition  with  other  Participants. 

(c)  Admission  into  the  8(a)  BD 
program  does  not  guarantee  that  a 
Participant  will  receive  8(a)  contracts. 

(d)  A  requirement  for  possible  award 
may  be  identified  by  SBA,  a  particular 
Participant  or  the  procuring  activity 
itself.  SBA  will  submit  the  capability 
statements  provided  to  SBA  aimually 
under  §  124.403  to  appropriate 
procuring  activities  for  the  purpose  of 
matching  requirements  with 
Participants. 

(e)  Participants  should  market  their 
capabilities  to  appropriate  procuring 
activities  to  increase  their  prospects  of 
receiving  sole  source  8(a)  contracts. 

(f)  An  8(a)  participant  that  identifies 
a  requirement  that  appears  suitable  for 
award  through  the  8(a)  BD  program  may 
request  SBA  to  contact  the  procuring 
activity  to  request  that  the  requirement 
be  offered  to  the  8(a)  BD  program. 

(g)  A  concern  must  be  a  current 
Participant  in  the  8(a)  BD  program  at  the 
time  of  award,  except  as  provided  in 
§  124.507(d). 

(h)  A  Participant  must  certify  that  it 
is  a  small  business  under  the  size 
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standard  corresponding  to  the  SIC  code 
assigned  to  each  8(a)  contract.  8(a)  BD 
program  personnel  will  verify  size  prior 
to  award  of  an  8(a)  contract.  If  the 
Participant  is  not  verified  as  small,  it 
may  request  a  formal  size  determination 
from  the  appropriate  General 
Contracting  Area  Office  under  part  121 
of  this  title. 

(i)  Any  person  or  entity  that 
misrepresents  its  status  as  a  "small 
business  concern  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals"  in  order  to 
obtain  any  8(a)  contracting  opportunity 
will  be  subject  to  possible  criminal,  civil 
and  administrative  penalties,  including 
those  imposed  by  section  16(d)  of  the 
Small  Business  Act.  15  U.S.Q  645(d). 

§  1 24.502    How  does  an  agency  offer  a 
procurement  to  SBA  for  award  ttirough  the 
8(a)  BO  program? 

(a)  A  procuring  activity  contracting 
officer  indicates  his  or  her  formal  intent 
to  award  a  procurement  requirement  as 
an  8(a)  contract  by  submitting  a  written 
offering  letter  to  SBA.  The  procuring 
activity  may  transmit  the  offering  letter 
to  SBA  by  electronic  mail,  if  available, 
or  by  facsimile  transmission,  as  well  as 
by  mail  or  commercial  delivery  service. 

(b)  Contracting  officers  must  submit 
offering  letters  to  the  following 
locations: 

(1)  For  competitive  8(a)  requirements 
and  those  sole  source  requirements  for 
which  no  specific  Participant  is 
nominated  (i.e..  open  requirements) 
other  than  construction  requirements,  to 
the  SBA  district  office  serving  the 
geographical  area  in  which  the 
procuring  activity  is  located; 

(2)  For  competitive  and  op>en 
construction  requirements,  to  the  SBA 
district  office  serving  the  geographical 
area  in  which  the  work  is  to  be 
performed  or.  in  the  case  of  such 
contracts  to  be  performed  overseas,  to 
the  Office  of  8(a)  BD  located  in  SBA 
Headquarters; 

(3)  For  sole  source  requirements 
offered  on  behalf  of  a  specific 
Participant,  to  the  SBA  district  office 
servicing  that  concern. 

(c)  An  offering  letter  must  contain  the 
following  information: 

(1)  A  description  of  the  work  to  be 
performed; 

(2)  The  estimated  p)eriod  of 
performance; 

(3)  The  SIC  code  that  applies  to  the 
principal  nature  of  the  acquisition; 

(4)  The  anticipated  dollar  value  of  the 
requirement,  including  options,  if  any; 

(5)  Any  special  restrictions  or 
geographical  limitations  on  the 
requirement; 


(6)  The  location  of  the  work  to  be 
performed  for  construction 
procurements; 

(7)  Any  special  capabilities  or 
disciplines  needed  for  contract 
performance; 

(8)  The  type  of  contract  to  be 
awarded,  such  as  firm  fixed  price,  cost 
reimbursement,  or  time  and  materials; 

(9)  The  acquisition  history,  if  any,  of 
the  requirement; 

(10)  The  names  and  addresses  of  any 
small  business  contractors  which  have 
performed  on  this  requirement  during 
the  previous  24  months; 

(11)  A  statement  that  prior  to  the 
offering  no  solicitation  for  the  specific 
acquisition  has  been  issued  as  a  small 
business  set-aside,  or  as  a  small 
disadvantaged  business  set-aside  if 
applicable,  and  that  no  other  public 
conununication  (such  as  a  notice  in  the 
Commerce  Business  Daily)  has  been 
made  showing  the  procuring  activity's 
clear  intent  to  use  any  of  these  means 
of  procurement; 

(12)  Identification  of  any  specific 
Participant  that  the  procuring  activity 
contracting  officer  nominates  for  award 
of  a  sole  source  8(a)  contract,  if 
appropriate,  including  a  brief 
justification  for  the  nomination,  such  as 
one  of  the  following: 

(i)  The  Participant,  through  its  own 
efforts,  marketed  the  requirement  and 
caused  it  to  be  reserved  for  the  8(a)  BD 
program;  or 

(ii)  The  acquisition  is  a  follow-on  or 
renewal  contract  and  the  nominated 
concern  is  the  incumbent; 

(13)  Bonding  requirements,  if 
applicable; 

(14)  Identification  of  all  Participants 
which  have  expressed  an  interest  in 
being  considered  for  the  acquisition; 

(15)  Identification  of  all  SBA  field 
offices  which  have  requested  that  the 
requirement  be  awarded  through  the 
8(a)  BD  program; 

(16)  A  request,  if  appropriate,  that  a 
requirement  whose  estimated  contract 
value  is  under  the  appUcable 
comi>etitive  threshold  be  awarded  as  an 
8(a)  competitive  contract;  and 

(17)  Any  other  information  that  the 
procuring  activity  deems  relevant  or 
which  SBA  requests. 

§  1 24.503    How  does  SBA  accept  a 
procurement  for  award  through  the  8(a)  BO 
program? 

(a)  Acceptance  of  the  requirement. 
Upon  receipt  of  the  procuring  activity's 
offer  of  a  pnxnirement  requirement, 
SBA  will  determine  whether  it  will 
accept  the  requirement  for  the  8(a)  BD 
program.  SBA's  decision  whether  to 
accept  the  requirement  will  be  sent  to 
the  procuring  activity  in  writing  within 


10  working  days  of  receipt  of  the  written 
offering  letter  if  the  contract  is  valued  at 
more  than  the  simplified  acquisition 
threshold,  and  within  two  days  of 
receipt  of  the  offering  letter  if  the 
contract  is  valued  at  or  below  the 
simpUfied  acquisition  threshold,  unless 
SBA  requests,  and  the  procuring  activity 
grants,  an  extension.  SBA  is  not 
required  to  accept  any  particular 
procurement  offered  to  the  8(a)  BD 
program. 

(1)  Where  SBA  decides  to  accept  an 
offering  of  a  sole  source  8(a) 
procurement,  SBA  will  accept  the  offer 
both  on  behalf  of  the  8(a)  BD  program 
and  in  support  of  a  specific  Participant. 

(2)  Where  SBA  decides  to  accept  an 
offering  of  a  competitive  8(a) 
procurement,  SBA  will  accept  the  offer 
on  behalf  of  the  8(a)  BD  program. 

(3)  Where  SBA  has  delegated  its 
contract  execution  functions  to  a 
procuring  activity,  the  procuring 
activity  may  assume  that  SBA  accepts 
its  offer  for  the  8(a)  program  if  the 
procuring  activity  does  not  receive  a 
reply  to  its  offer  within  five  days. 

(4)  In  the  case  of  procurement 
requirements  valued  at  or  below  the 
Simplified  Acquisition  Procedures 
threshold: 

(i)  Where  a  procuring  activity  makes 
an  offier  to  the  8(a)  program  on  behalf  of 
a  specific  Program  Participant  and  does 
not  receive  a  reply  to  its  offer  within 
two  days,  the  procuring  activity  may 
assiune  the  offer  is  accepted  and 
proceed  with  award  of  an  8(a)  contract; 

(ii)  Where  SBA  has  delegated  its  8(a) 
contract  execution  functions  to  an 
agency,  SBA  may  authorize  the 
procuring  activity  to  award  an  8(a) 
contract  without  requiring  an  offer  and 
acceptance  of  the  requirement  for  the 
8(a)  program.  In  such  a  case,  the 
procuring  activity  must  notify  SBA  of 
all  8(a)  awards  made  under  this 
authority. 

(5)  Where  SBA  does  not  respond  to  an 
offering  letter  within  the  normal  10-day 
time  period,  the  procuring  activity  may 
seek  SBA's  acceptance  through  the  AA/ 
8(a)BD.  The  procuring  activity  may 
assmne  that  SBA  accepts  its  offer  for  the 
8(a)  program  if  it  does  not  receive  a 
reply  from  the  AAy8(a)BD  within  5  days 
of  his  or  her  receipt  of  the  prociuing 
activity  request. 

(b)  Verification  of  SIC  code.  As  part  of 
the  acceptance  process,  SBA  vdll  verify 
the  appropriateness  of  the  SIC  code 
designation  assigned  to  the  requirement 
by  the  procuring  activity  contracting 
officer. 

(1)  SBA  will  accept  the  SIC  code 
assigned  to  the  requirement  by  the 
procuring  activity  contracting  officer  as 
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long  as  it  is  reasonable,  even  though 
other  SIC  codes  may  also  be  reasonable. 

(2)  If  SBA  and  the  procuring  activity 
are  unable  to  agree  as  to  the  prof)er  SIC 
code  designation  for  the  requirement. 
SBA  may  either  rehise  to  accept  the 
requirement  for  the  8(a)  BD  program, 
appeal  the  contracting  officer's 
determination  to  the  head  of  the  agency 
pursuant  to  §  124.505,  or  appeal  the  SIC 
code  designation  to  OHA  under  part  134 
of  this  title. 

(c)  Sole  source  award  where  procuring 
activity  nominates  a  specific 
Participant.  SBA  will  determine 
whether  an  appropriate  match  exists 
where  the  procuring  activity  identifies  a 
particular  Participant  for  a  sole  source 

award. 

(1)  Once  SBA  determines  that  a 
procurement  is  suitable  to  be  accepted 
as  an  8(a)  sole  source  contract.  SBA  will 
normally  accept  it  on  behalf  of  the 
Participant  recommended  by  the 
procuring  activity,  provided  that: 

(i)  The  procurement  is  consistent  with 
the  Participant's  business  plan; 

(ii)  The  Participant  compUes  with  its 
applicable  non-8(a)  business  activity 
target  imposed  by  §  124.509(d); 

(iii)  The  Participant  is  small  for  the 
size  standard  corresponding  to  the  SIC 
code  assigned  to  the  requirement  by  the 
procuring  activity  contracting  officer; 
and 

(iv)  The  Participant  has  submitted 
required  financial  statements  to  SBA. 

(2)  If  an  appropriate  match  exists, 
SBA  will  advise  the  pnxniring  activity 
whether  SBA  will  participate  in  contract 
negotiations  or  whether  SBA  will 
authorize  the  prociuing  activity  to 
negotiate  directly  with  the  identified 
Participant.  Where  SBA  has  delegated 
its  contract  execution  functions  to  a 
procuring  activity,  SBA  will  also 
identify  Uiat  delegation  in  its  acceptance 
letter. 

(3)  If  an  appropriate  match  does  not 
exist,  SBA  will  notify  the  Participant 
and  the  procuring  activity,  and  may 
then  nominate  an  alternate  Participant. 

(d)  Open  requirements.  When  a 
proouing  activity  does  not  nominate  a 
particular  concern  for  performance  of  a 
sole  source  8(a)  contract  (open 
requirement),  the  following  additional 
procedures  will  apply: 

(1)  If  the  procurement  is  a 
construction  requirement,  SBA  will 
examine  the  portfolio  of  Participants 
that  have  a  bona  fide  place  of  business 
within  the  geographical  boundaries 
served  by  the  SBA  district  office  where 
the  work  is  to  be  performed  to  select  a 
quahfied  Participant.  If  none  is  found  to 
be  quaUfied  or  a  match  for  a  concern  in 
that  district  is  determined  to  be 
impossible  or  inappropriate,  SBA  may 


nominate  a  Participant  with  a  bona  fide 
place  of  business  within  the 
geographical  boundaries  served  by 
another  district  office  'V'thin  the  same 
state,  or  may  nominate  a  Participant 
having  a  bona  fide  place  of  business  out 
of  state  but  within  a  reasonable 
proximity  to  the  work  site.  SBA's 
decision  will  ensure  that  the  nominated 
Participant  is  close  enough  to  the  work 
site  to  keep  costs  of  performance 
reasonable. 

(2)  If  the  procurement  is  not  a 
construction  requirement,  SBA  may 
select  any  eligible,  responsible 
Participant  nationally  to  perform  the 
contract. 

(3)  In  cases  in  which  SBA  selects  a 
Participant  for  possible  award  from 
among  two  or  more  eligible  and 
qualified  Participants,  the  selection  will 
be  based  upon  relevant  factors. 
including  business  development  needs, 
compliance  with  competitive  business 
mix  requirements  (if  appUcable), 
financial  condition,  management  ability, 
technical  capability,  and  whether  award 
will  promote  the  equitable  distribution 
of  8(a)  contracts. 

(e)  Formal  technical  evaluations. 
Except  for  requirements  for  architectural 
and  engineering  services,  SBA  will  not 
authorize  formal  technical  evaluations 
for  sole  source  8(a)  requirements.  A 
procuring  activity: 

(1)  Must  request  that  a  procurement 
be  a  competitive  8(a)  award  if  it  requires 
formal  technical  evaluations  of  more 
than  one  Participant  for  a  requirement 
below  the  applicable  competitive 
threshold  amount;  and 

(2)  May  conduct  informal  assessments 
of  several  Participants'  capabilities  to 
perform  a  sj>ecific  requirement,  so  long 
as  the  statement  of  work  for  the 
requirement  is  not  released  to  any  of  the 
Participants  being  assessed. 

(f)  Repetitive  acquisitions.  A 
procuring  activity  contracting  officer 
must  submit  a  new  offering  letter  to 
SBA  where  he  or  she  intends  to  award 
a  follow-on  or  repetitive  contract  as  an 
8(a)  award.  This  enables  SBA  to 
determine: 

(1)  Whether  the  requirement  should 
be  a  competitive  8(a)  award: 

(2)  A  nominated  firm's  eligibility, 
whether  or  not  it  is  the  same  firm  that 
performed  the  previous  contract; 

(3)  The  affect  that  contract  award 
would  have  on  the  equitable 
distribution  of  8(a)  contracts;  and 

(4)  Whether  the  requirement  should 
continue  under  the  8(a)  BD  program. 

(g)  Basic  Ordering  Agreements 
(BOAs).  A  Basic  Ordering  Agreement 
(BOA)  is  not  a  contract  under  the  FAR. 
See  48  CFR  16.703(a).  Each  order  to  be 
issued  under  the  BOA  is  an  individual 


contract.  As  such,  the  procuring  activity 
must  offer,  and  SBA  must  accept,  each 
task  order  imder  a  BOA  in  addition  to 
offering  and  accepting  the  BOA  itself. 

(1)  SBA  will  not  accept  for  award  on 
a  sole  source  basis  any  task  order  under 
a  BOA  that  would  cause  the  total  dollar 
amount  of  task  orders  issued  to  exceed 
the  applicable  competitive  threshold 
amount  set  forth  in  §  124.506(a). 

(2)  Where  a  prociuing  activity 
believes  that  task  orders  to  be  issued 
under  a  proposed  BOA  will  exceed  the 
applicable  competitive  threshold 
amount  set  forth  in  §  124.506(a),  the 
procuring  activity  must  offer  the 
requirement  to  the  program  to  be 
competed  among  eligible  Participants. 

(3)  Once  a  concern's  program  term 
expires,  the  concern  otherwise  exits  the 
8(a)  BD  program,  or  becomes  other  than 
small  for  the  SIC  code  assigned  imder 
the  BOA.  new  orders  will  not  be 
accepted  for  the  concern. 

(h)  Multiple  Award  and  Federal 
Supply  Schedule  Contracts.  Unlike 
Basic  Ordering  Agreements.  Multiple 
Award  and  Federal  Supply  Schedule 
contracts  are  contracts.  Ordere  issued 
under  these  contracts  are  not  considered 
separate  contracts.  As  such,  SBA's 
acceptance  of  the  original  Multiple 
Award  or  Federal  Supply  Schedule 
contract  is  vahd  for  the  duration  of  the 
contract.  Separate  offers  and 
acceptances  will  not  be  made  for 
individual  task  orders  under  these 
contracts. 

(1)  Task  orders  are  not  required  to  be 
competed  where  the  value  of  the  task 
order  will  exceed  the  competitive 
threshold  as  long  as  the  original  contract 
was  competed. 

(2)  A  concern  may  continue  to  accept 
new  orders  imder  a  Multiple  Award  or 
Federal  Supply  Schedule  contract  even 
where  a  concern's  program  term  expires, 
the  concern  otherwise  exits  the  8(a)  BD 
program,  or  the  concern  becomes  other 
than  smay  for  the  SIC  code  assigned 
under  the  contract  subsequent  to  award 
of  the  contract. 

(i)  Requirements  where  SBA  has 
delegated  contract  execution  authority. 
Except  as  provided  in  paragraph  (a)(4)(i) 
of  this  section,  where  SBA  has  delegated 
its  8(a)  contract  execution  authority  to 
the  procuring  activity,  the  procuring 
activity  must  still  offer  and  SBA  must 
still  accept  all  requirements  intended  to 
be  awarded  as  8(a)  contracts. 

§  1 24.504    What  circumstances  limit  SBA's 
ability  to  accept  a  procurement  for  award  as 
an  8(a)  contract? 

SBA  will  not  accept  a  procurement  for 
award  as  an  8(a)  contract  if  the 
circxunstances  identified  in  paragraphs 
(a)  through  (d)  of  this  section  exist. 
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limit  SBA's 
or  award  as 


(a)  Reservation  as  small  business  or 
SDB  set-aside.  The  procuring  activity 
issued  a  solicitation  for  or  otherwise 
expressed  pubUcly  a  clear  intent  to 
reserve  the  procurement  as  a  small 
business  or  small  disadvantaged 
business  (SDB)  set-aside  prior  to 
offering  the  requirement  to  SBA  for 
award  as  an  8(a)  contract.  The  AA/ 
8(a)BD  may  permit  the  acceptance  of  the 
requirement,  however,  imder 
extraordinary  circxmistances. 

Example  to  paragraph  (a).  SBA  may  accept 
a  requirement  where  a  pnxruring  activity 
made  a  decision  to  offer  the  requirement  to 
the  8(a)  BD  program  before  the  solicitation 
was  sent  out  and  the  procuring  activity 
acknowledges  and  documents  that  the 
solicitation  was  in  error. 

(b)  Competition  prior  to  offer  and 
acceptance.  The  procuring  activity 
competed  a  requirement  among 
Participants  prior  to  offering  the 
requirement  to  SBA  and  receiving  SBA's 
formal  acceptance  of  the  requirement. 

(1)  Any  competition  conducted 
without  first  obtaining  SBA's  formal 
acceptance  of  the  procurement  for  the 
8(a)  BD  program  will  not  be  considered 
an  8(a)  competitive  requirement. 

(2)  SBA  may  accept  the  requirement 
for  the  8(a)  BD  program  as  a  competitive 
8(a)  requirement,  but  only  if  the 
procuring  activity  agrees  to  resolicit  the 
requirement  using  appropriate 
competitive  8(a)  procedures. 

(c)  Adverse  impact.  SBA  has  made  a 
written  determination  that  acceptance  of 
the  procurement  for  8(a)  award  would 
have  an  adverse  impact  on  an 
individual  small  business,  a  group  of 
small  businesses  located  in  a  specific 
geographical  location,  or  other  small 
business  programs.  The  adverse  impact 
concept  is  designed  to  protect  small 
business  concerns  which  are  performing 
Government  contracts  awarded  outside 
the  8(a)  BD  program,  and  does  not  apply 
to  follow-on  or  renewal  8(a) 
acquisitions.  SBA  will  not  consider 
adverse  impact  with  respect  to  any 
requirement  offered  to  the  8(a)  program 
under  Simplified  Acquisition 
Procedures. 

(1)  In  determining  whether  the 
acceptance  of  a  requirement  would  have 
an  adverse  impact  on  an  individual 
small  business,  SBA  will  consider  all 
relevant  factors. 

(i)  In  connection  with  a  specific  small 
business,  SBA  presumes  adverse  impact 
to  exist  where: 

(A)  The  small  business  concern  has 
performed  the  specific  requirement  for 
at  least  24  months; 

(B)  The  small  business  is  performing 
the  requirement  at  the  time  it  is  offered 
to  the  8(a)  BD  program,  or  its 
performance  of  the  requirement  ended 


within  30  days  of  the  procuring 
activity's  offer  of  the  requirement  to  the 
8(a)  BD  program;  and 

(C)  The  dollar  value  of  the 
requirement  that  the  small  business  is  or 
was  performing  is  25  percent  or  more  of 
its  most  recent  aiuiual  gross  sales 
(including  those  of  its  affiliates).  For  a 
multi-year  requirement,  the  dollar  value 
of  the  last  12  months  of  the  requirement 
will  be  used  to  determine  whether  a 
small  business  would  be  adversely 
affected  by  SBA's  acceptance. 

(ii)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  adverse  impact 
does  not  apply  to  "new"  requirements. 
A  new  requirement  is  one  which  has  not 
been  previously  procured  by  the 
relevant  procuring  activity. 

(A)  Where  a  requirement  is  new,  no 
small  business  could  have  previously 
performed  the  requirement  and,  thus, 
SBA's  acceptance  of  the  requirement  for 
the  8(a)  BD  program  will  not  adversely 
impact  any  small  business. 

(B)  Construction  contracts,  by  their 
very  nature  (e.g.,  the  building  of  a 
specific  structure),  are  deemed  new 
reauirements. 

(C)  The  expansion  or  modification  of 
an  existing  requirement  will  be 
considered  a  new  requirement  where 
the  magnitude  of  change  is  significant 
enough  to  cause  a  price  adjustment  of  at 
least  25  percent  (adjusted  for  inflation) 
or  to  require  significant  additional  or 
different  types  of  capabilities  or  work. 

(D)  SBA  need  not  perform  an  impact 
determination  where  a  new  requirement 
is  offered  to  the  8(a)  BD  program. 

(2)  In  determining  whether  the 
acceptance  of  a  requirement  would  have 
an  adverse  impact  on  a  group  of  small 
businesses,  SBA  will  consider  the 
effects  of  combining  or  consolidating 
various  requirements  being  performed 
by  two  or  more  small  business  concerns 
into  a  single  contract  which  would  be 
considered  a  "new"  requirement  as 
compared  to  any  of  the  previous  smaller 
requirements.  SBA  may  find  adverse 
impact  to  exist  if  one  of  the  existing 
small  business  contractors  meets  the 
presumption  set  forth  in  paragraph 
{c)(l)(i)  of  this  section. 

(3)  In  determining  whether  the 
acceptance  of  a  requirement  would  have 
an  adverse  impact  on  other  small 
business  programs,  SBA  will  consider 
all  relevant  factors,  including  but  not 
limited  to,  the  number  and  value  of 
contracts  in  the  subject  industry 
reserved  for  the  8(a)  BD  program  as 
compared  with  other  small  business 
programs. 

(d)  Release  for  non-d(a)  competition. 
In  limited  instances,  SBA  may  decline 
to  accept  the  offer  of  a  follow-on  or 
renewal  8(a)  acquisition  to  give  a 


concern  previously  awarded  the 
contract  that  is  leaving  or  has  left  the 
8(a)  BD  program  the  opportunity  to 
compete  for  the  requirement  outside  the 
8(a)  BD  program. 

(1)  SBA  wrill  consider  release  only 
where: 

(i)  The  procurement  awarded  through 
the  8(a)  BD  program  is  being  or  was 
performed  by  either  a  Participant  whose 
program  term  will  expire  prior  to 
contract  completion,  or,  by  a  former 
Participant  whose  program  term  expired 
within  one  year  of  the  date  of  the 
offering  letter; 

(ii)  The  concern  requests  in  writing 
that  SBA  decline  to  accept  the  offer 
prior  to  SBA's  acceptance  of  the 
requirement  for  award  as  an  8(a) 
contract;  and 

(iii)  The  concern  qualifies  as  a  small 
business  for  the  requirement  now 
offered  to  the  8(a)  BD  program. 

(2)  In  considering  release,  SBA  will 
balance  the  importance  of  the 
requirement  to  the  concern's  business 
development  needs  against  the  business 
development  needs  of  other  Participants 
that  are  quaUfied  to  perform  the 
requirement.  This  determination  will 
include  consideration  of  whether 
rejection  of  the  requirement  would 
seriously  reduce  the  pool  of  similar 
types  of  contracts  available  for  award  as 
8(a)  contracts.  SBA  will  seek  the  views 
of  the  prociuing  activity. 

(3)  If  SBA  declines  to  accept  the  offer 
and  releases  the  requirement,  it  will 
recommend  to  the  procuring  activity 
that  the  requirement  be  procured  as  a 
small  business  or,  if  authorized,  an  SDB 
set-aside. 

§  124.505    When  will  SBA  appeal  the  tenns 
or  conditions  of  a  particular  8(a)  contract  or 
a  procuring  activity  decision  not  to  reserve 
a  requlrenf)ent  for  the  8(a)  BO  program? 

(a)  What  SBA  may  appeal.  The 
Administrator  of  SBA  may  appeal  the 
following  matters  to  the  head  of  the 
proctuing  agency: 

(1)  A  contracting  officer's  decision  not 
to  make  a  particular  procurement 
available  for  award  as  an  8(a)  contract; 

(2)  A  contracting  officer's  decision  fo 
reject  a  specific  Participant  for  award  of 
an  8(a)  contract  afler  SBA's  acceptance 
of  the  requirement  for  the  8(a)  BD 
program;  and 

(3)  The  terms  and  conditions  of  a 
proposed  8(a)  contract,  including  the 
procuring  activity's  SIC  code 
designation  and  estimate  of  the  fair 
market  price. 

(b)  Procedures  for  appeal.  (1)  SBA 
must  notify  the  contracting  officer  of  the 
SBA  Administrator's  intent  to  appeal  an 
adverse  decision  within  5  working  days 
of  SBA's  receipt  of  the  decision. 
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(2)  Upon  receipt  of  the  notice  of  intent 
to  appeal,  the  procuring  activity  must 
suspend  further  action  regarding  the 
procurement  until  the  head  of  the 
procuring  agency  issues  a  written 
decision  on  the  appeal,  unless  the  head 
of  the  procuring  agency  makes  a  written 
determination  that  urgent  and 
compelling  circiimstances  which 
significantly  affect  interests  of  the 
United  States  will  not  permit  waiting  for 
a  consideration  of  the  appeal. 

(3)  The  SBA  Administrator  must  send 
a  written  appeal  of  the  adverse  decision 
to  the  head  of  the  prociuing  agency 
within  15  working  days  of  SBA's 
notification  of  intent  to  appeal  or  the 
appeal  may  be  considered  withdrawn. 

(4)  By  statute  (15  U.S.C.  637(a)(1)(A)). 
the  procuring  agency  head  must  specif 
in  writing  the  reasons  for  a  denial  of  an 
appeal  brought  by  the  Administrator 
under  this  section. 

§124.506    At  what  dollar  ttiresrtold  must  an 
8(a)  procurement  be  competed  among 
eligible  Participants? 

(a)  Competitive  thresholds.  (1)  A 
procurement  offered  and  accepted  for 
the  8(a)  BD  program  must  be  competed 
among  ehgible  Participants  if: 

(i)  There  is  a  reasonable  expectation 
that  at  least  two  eligible  Participants 
will  submit  offers  at  a  fair  market  price; 

(ii)  The  anticipated  award  price  of  the 
contract,  including  options,  will  exceed 
$5,000,000  for  contracts  assigned 
manufacturing  SIC  codes  and 
$3,000,000  for  all  other  contracts;  and 

(iii)  The  requirement  has  not  been 
accepted  by  SBA  for  award  as  a  sole 
source  8(a)  proc\u«ment  on  behalf  of  a 
tribally-owned  or  ANC-owned  concern. 

(2)  For  all  types  of  contracts,  the 
applicable  competitive  threshold 
amounts  will  be  applied  to  the 
procuring  activity  estimate  of  the  total 
value  of  the  contract,  including  all 
options.  For  indefinite  delivery  or 
indefinite  quantity  type  contracts,  the 
thresholds  are  applied  to  the  maximiun 
order  amount  authorized. 

(3)  Where  the  estimate  of  the  total 
value  of  a  proposed  8(a)  contract  is  less 
than  the  applicable  competitive 
threshold  amount  and  the  requirement 
is  accepted  as  a  sole  source  requirement 
on  that  basis,  award  may  be  made  even 
though  the  contract  price  arrived  at 
through  negotiations  exceeds  the 
competitive  threshold,  provided  that  the 
contract  price  is  not  mcwe  than  ten 
percent  greater  than  the  competitive 
threshold  amount. 

Example  to  paragraph  (a)(3).  If  the 
anticipated  awani  price  for  a  professional 
services  requirement  is  determined  to  be  $2.7 
million  and  it  is  accepted  as  a  sole  source 
S(a)  requirement  on  that  basis,  a  sole  source 


award  will  be  valid  even  if  the  contract  price 
arrived  at  after  negotiation  is  S3.1  million. 

(4)  A  proposed  8(a)  requirement  with 
an  estimated  value  exceeding  the 
applicable  competitive  threshold 
amount  may  not  be  divided  into  several 
separate  procurement  actions  for  lesser 
amoimts  in  order  to  use  8(a)  sole  source 
procedures  to  award  to  a  single 
contractor. 

(b)  Exemption  from  competitive 
thresholds  for  Participants  owned  by 
Indian  tribes.  SBA  may  award  a  sole 
soim:e  8(a)  contract  to  a  Participant 
concern  owned  and  controlled  by  an 
Indian  tribe  or  an  ANC  where  the 
anticipated  value  of  the  procurement 
exceeds  the  appUcable  competitive    • 
threshold  if  SBA  has  not  accepted  the 
requirement  into  the  8(a)  BD  program  as 
a  competitive  procurement.  There  is  no 
requirement  that  a  prociuement  must  be 
competed  whenever  possible  before  it 
can  be  accepted  on  a  sole  source  basis 
for  a  tribally-owned  or  ANC-owned 
concern,  but  a  procurement  may  not  be 
removed  from  competition  to  award  it  to 
a  tribally-owned  or  ANC-owned  concern 
on  a  sole  source  basis. 

(c)  Competition  below  thresholds.  The 
AA/8(a)BD.  on  a  nondelegable  basis, 
may  approve  a  request  from  a  procuring 
activity  to  compete  a  requirement  that  is 
below  the  applicable  competitive 
threshold  amount  among  eUgible 
Participants. 

(1)  This  authority  will  be  used 
primarily  when  technical  competitions 
are  appropriate  or  when  a  large  number 
of  potential  awardees  exist. 

(2)  The  AA/8(a)BD  may  consider 
whether  the  procuring  activity  has  made 
and  will  continue  to  make  available  a 
significant  number  of  its  contracts  to  the 
8(a)  BD  program  on  a  noncompetitive 
basis. 

(3)  The  AA/8(a)BD  may  deny  a 
request  if  the  procuring  activity 
previously  offered  the  requirement  to 
the  8(a)  BD  program  on  a 
noncompetitive  basis  and  the  request  is 
made  following  the  inability  of  the 
prociuing  activity  and  the  potential  sole 
source  awardee  to  reach  an  agreement 
on  price  or  some  other  material  term  or 
condition. 

(d)  Sole  source  above  thresholds. 
Where  a  contract  opportimity  exceeds 
the  applicable  threshold  amount  and 
there  is  not  a  reasonable  expectation 
that  at  least  two  eligible  8(a) 
Participants  will  submit  offers  at  a  fair 
price,  \he  AA/8(a)BD  may  accept  the 
requirement  for  a  sole  soiuce  8(a)  award 
if  he  or  she  determines  that  an  eligible 
Participant  in  the  8(a)  portfolio  is 
capable  of  performing  the  requirement 
at  a  fair  price. 


i  1 24.507    What  procedures  apply  to 
competitive  8(a)  procurements? 

(a)  FAR  procedures.  Procuring 
activities  will  conduct  competitions 
among  and  evaluate  offers  received  from 
Participants  in  accordance  with  the 
Federal  Acquisition  Regulation  (48  CFR, 
chapter  1). 

(b)  Eligibility  determination  by  SBA. 
In  either  a  negotiated  or  sealed  bid 
competitive  8(a)  acquisition,  the 
prociuing  activity  will  request  that  the 
SBA  district  office  servicing  the 
apparent  successful  offeror  determine 
that  firm's  eUgibility  for  award. 

(1)  Within  5  working  days  after 
receipt  of  a  procuring  activity's  request 
for  an  eligibility  determination,  SBA 
will  determine  whether  the  firm 
identified  by  the  procuring  activity  is 
eligible  for  award. 

(2)  Eligibility  is  based  on  8(a)  BD 
program  criteria,  including  whether  the 
Participant  is: 

(i)  A  small  business  under  the  SIC 
code  assigned  to  the  requirement; 

(ii)  In  compliance  with  any  appUcable 
competitive  business  mix  target 
established  or  remedial  measure 
imposed  by  §  124.509  that  does  not 
include  the  denial  of  future  8(a) 
contracts; 

(iii)  In  the  developmental  stage  of 
program  participation  if  the  solicitation 
restricts  offerors  to  the  developmental 
stage  of  participation;  and 

(iv)  A  concern  with  a  bona  fide  place 
of  business  in  the  appUcable  geographic 
area  if  the  procurement  is  for 
construction. 

(3)  If  SBA  determines  that  the 
apparent  successful  offeror  is  ineligible, 
SBA  will  notify  the  procuring  activity. 
The  procuring  activity  will  then  send  to 
SBA  the  identity  of  the  next  highest 
evaluated  firm  for  an  eligibility 
determination.  The  process  is  repeated 
until  SBA  determines  that  an  identified 
offeror  is  eligible  for  award. 

(4)  Except  to  the  extent  set  forth  in 
paragraph  (d)  of  this  section,  SBA 
determines  whether  a  Participant  is 
eUgible  for  a  specific  8(a)  competitive 
requirement  as  of  the  date  that  the 
Participant  submitted  its  initial  offer 
which  includes  price. 

(5)  If  the  procuring  activity 
contracting  officer  believes  that  the 
apparent  successful  offeror  is  not 
responsible  to  perform  the  contr|Ct,  he 
or  she  must  refer  the  concern  to  SBA  for 
a  possible  (Certificate  of  Competency  in 
accord  with  §  125.5  of  this  title. 

(c)  Restricted  competition.  (1) 
Competition  within  stages  of  program 
participation.  SBA  may  accept  a 
competitive  8(a)  requirement  that  is 
hmited  to  Participants  in  the 
developmental  stage  of  program 
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participation,  or  may  accept  a 
requirement  to  be  competed  among 
firms  both  in  the  developmental  and 
transitional  stages  of  program 
participation. 

(2)  Construction  competitions.  Based 
on  its  knowledge  of  the  8(a)  BD 
portfolio,  SEA  will  determine  whether  a 
competitive  8(a)  construction 
requirement  should  be  competed  among 
only  those  Participants  having  a  bona 
fide  place  of  business  within  the 
geographical  boundaries  of  one  or  more 
SBA  district  offices,  within  a  state,  or 
within  the  state  and  nearby  areas.  Only 
those  Participants  with  bona  fide  places 
of  business  within  the  appropriate 
geographical  boundaries  are  eligible  to 
submit  offers. 

(3)  Competition  for  all  non- 
construction  requirements.  Except  for 
construction  requirements,  all  eligible 
Participants  regardless  of  location  may 
submit  offers  In  response  to  competitive 
8(a)  solicitations.  The  only  geographic 
restrictions  pertaining  to  8(a) 
competitive  requirements,  other  than 
those  for  construction  requirements,  are 
any  imposed  by  the  soUcitations 
themselves. 

(d)  Award  to  firms  whose  program 
terms  have  expired.  A  concern  that  has 
completed  its  term  of  participation  in 
the  8(a)  BD  program  may  be  awarded  a 
competitive  8(a)  contract  if  it  was  a 
Participant  eligible  for  award  of  the 
contract  on  the  initial  date  specified  for 
receipt  of  offers  contained  in  the 
contract  soUcitation,  and  if  it  continues 
to  meet  all  other  appUcable  eligibihty 
criteria. 

(1)  Amendments  to  the  soUcitation 
extending  the  date  for  submissions  of 
offers  will  be  disregarded. 

(2)  For  a  negotiated  procurement,  a 
Participant  may  submit  revised  offers, 
including  a  best  and  final  offer,  and  be 
awarded  a  competitive  8(a)  contract  if  it 
was  eligible  as  of  the  initial  date 
specified  for  the  receipt  of  offers  in  the 
soUcitation,  even  though  its  program 
term  may  expire  after  that  date. 

$124,508    How  Is  an  8(a)  contract 
executed? 

(a)  An  8(a)  contract  can  be  awarded  in 
the  foUowing  ways: 

(1)  As  a  tripartite  agreement  in  which 
the  procuring  activity.  SBA  and  the 
Participant  all  sign  the  appropriate 
contract  dociunents.  There  may  be 
septuate  prime  and  subcontract 
documents  (i.e.,  a  prime  contract 
between  the  procuring  activity  and  SBA 
and  a  subcontract  between  SBA  and  the 
selected  8(a)  concern)  or  a  combined 
contract  dociunent  representing  both  the 
prime  and  subcontract  relationships;  or 


(2)  Where  SBA  has  delegated  contract 
execution  authority  to  the  procuring 
activity,  directly  by  the  procuring 
activity  through  a  contract  between  the 
procuring  activity  and  the  Participant. 

(b)  Where  SBA  receives  a  contract  for 
signature  valued  at  or  below  the 
simplified  acquisition  threshold,  it  will 
sign  the  contract  and  return  it  to  the 
procuring  activity  within  three  (3)  days 
of  receipt. 

(c)  In  order  to  be  eUgible  to  receive  a 
sole  source  8(a)  contract,  a  firm  must  be 
a  current  Participant  on  the  date  of 
award.  [See  §  124.507(d)  for  compeUtive 
8(a)  awards.) 

§  1 24. 509    What  are  non-8(a)  business 
activity  targets? 

(a)  General.  (1)  To  ensure  that 
Participants  do  not  develop  an 
unreasonable  reliance  on  8(a)  awards, 
and  to  ease  their  transition  into  the 
competitive  marketplace  after 
graduating  from  the  8(a)  BD  program. 
Participants  must  make  maximum 
efforts  to  obtain  business  outside  the 
8(a)  BD  program. 

(2)  During  both  the  developmental 
and  transitional  stages  of  the  8(a)  BD 
program,  a  Participant  must  make 
substantial  and  sustained  efforts, 
including  following  a  reasonable 
marketing  strategy,  to  attain  the  targeted 
dollar  levels  of  non-8(a)  revenue 
established  in  its  business  plan.  It  must 
attempt  to  use  the  8(a)  BD  program  as 
a  resource  to  strengthen  the  finn  for 
economic  viabiUty  when  program 
benefits  are  no  longer  available. 

(b)  Required  non-8(a)  business  activity 
targets  during  transitional  stage.  (1) 
General.  During  the  transitional  stage  of 
the  8(a)  BD  program,  a  Participant  must 
achieve  certain  targets  of  non-8(a) 
contract  revenue  (i.e.,  revenue  from 
other  than  sole  source  or  competitive 
8(a)  contracts).  These  targets  are  called 
non-8(a)  business  activity  targets  and 
are  expressed  as  a  percentage  of  total 
revenue.  The  targets  call  for  an  increase 
in  non-8(a)  revenue  over  time. 

(2)  Non-8(a)  business  activity  targets. 
During  their  transitional  stage  of 
program  participation.  Participants  must 
meet  the  following  non-8(a)  business 
activity  targets  each  year: 


Participant's  year  in  the 
transitionai  stage 

Non-8(a)  business 
activity  targets  (re- 
qured  minimum 
noo-8(a)  revenue 
as  a  percentage 
of  total  revenue) 

1  

15 
25 
35 
45 
55 

2 

3 .„. 

4 

5 

(3)  Compliance  with  non-8(a)  business 
activity  targets.  SBA  will  measure  the 
Participant's  compliance  with  the 
applicable  non-8(a)  business  activity 
target  at  the  end  of  each  program  year 

in  the  transitional  stage  based  on  the 
Participant's  latest  fiscal  year-end  total 
revenue.  Thus,  at  the  end  of  the  first 
year  in  the  transitional  stage  of  program 
participation,  SBA  will  compare  the 
Participant's  non-8(a)  revenue  to  its 
total  revenue  during  that  first  year.  If 
appropriate,  SBA  will  require  remedial 
measures  during  the  subsequent 
program  year.  Thus,  for  example,  non- 
compliance with  the  required  non-8(a) 
business  activity  target  in  year  one  of 
the  transitional  stage  would  cause  SBA 
to  initiate  remedial  measures  under 
paragraph  (d)  of  this  section  for  year  two 
in  the  transitional  stage. 

(4)  Certification  of  compliance.  A 
Participant  must  certify  as  part  of  its 
offer  that  it  compUes  with  die 
applicable  non-8(a)  business  activity 
target  or  with  the  measures  imposed  by 
SBA  under  paragraph  (d)  of  this  section 
before  it  can  receive  any  8(a)  contract 
during  the  transitional  stage  of  the  8(a) 
BD  program. 

(c)  Reporting  and  verification  of 
business  activity.  (1)  Once  admitted  to 
the  8(a)  BD  program,  a  Participant  must 
provide  to  SBA  as  part  of  its  annual 
review: 

(i)  Annual  financial  statements  with  a 
breakdown  of  8(a)  and  non-8(a)  revenue 
in  accord  with  §  124.602;  and 

(ii)  An  annual  report  witixin  30  days 
from  the  end  of  the  program  year  of  aU 
non-8(a)  contracts,  options,  and 
modifications  affecting  price  executed 
during  the  program  year. 

(2)  At  the  end  of  each  year  of 
participation  in  the  transitional  stage, 
the  BOS  assigned  to  work  with  the 
Participant  will  review  the  Participant's 
total  revenues  to  determine  whether  the 
non-8(a)  revenues  have  met  the 
applicable  target.  In  determining 
compUance,  SBA  wiU  compare  all  8(a) 
revenues  received  during  the  year, 
including  those  from  options  and 
modifications,  to  all  non-8(a)  revenues 
received  during  the  year. 

(d)  Consequences  of  not  meeting 
competitive  business  mix  targets.  (1) 
Except  as  set  forth  in  paragraph  (e)  of 
this  section,  beginning  at  the  end  of  the 
first  year  in  the  transitional  stage-(the 
fifth  year  of  participation  in  the  8(a)  BD 
program),  any  firm  that  does  not  meet 
its  appUcable  competitive  business  mix 
target  for  the  just  completed  program 
year  will  be  ineligible  for  sole  source 
8(a)  contracts  in  the  current  program 
year,  unless  and  until  the  Participant 
corrects  the  situation  as  described  in 
paragraph  (d)(2)  of  this  section. 
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(2)  If  SBA  determines  that  an  8(a) 
Participant  has  failed  to  meet  its 
applicable  competitive  business  mix 
target  during  any  program  year  in  the 
transitional  stage  of  program 
participation,  SBA  may  increase  its 
monitoring  of  the  Participant's 
contracting  activity  during  the  ensuing 
program  year.  SBA  will  also  notify  the 
Participant  in  writing  that  the 
Participant  will  not  be  eligible  for 
further  8(a)  sole  source  contract  awards 
imtil  it  has  demonstrated  to  SBA  that  it 
has  complied  with  its  non-8(a)  business 
activity  requirements  as  described  in 
paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of  this 
section.  In  order  for  a  Participant  to 
come  into  compliance  with  the  non-8(a) 
business  activity  target  and  be  eligible 
for  further  8(a)  sole  soiuce  contracts,  it 


may: 

(0  Wait  until  the  end  of  the  current 
program  year  and  demonstrate  to  SBA 
as  part  of  the  normal  annual  review 
process  that  it  has  met  the  revised  non- 
8(a)  business  activity  target;  or 

(ii)  At  its  option,  submit  information 
regarding  its  non-8(a)  revenue  to  SBA 
quarterly  throughout  the  ciurent 
program  year  in  an  attempt  to  come  into 
compUance  before  the  end  of  the  current 
program  year.  If  the  Participant  satisfies 
the  requirements  of  paragraphs 
(d)(2)(ii)(A)  or  (d)(2)(ii)(B)  of  this 
section,  SBA  will  reinstate  the 
Participant's  abiUty  to  get  sole  source 
8(a)  contracts  prior  to  its  annual  review. 

(A)  To  quality  for  reinstatement 
during  the  first  six  months  of  the 
current  program  year  (i.e.,  at  either  the 
first  or  second  quarterly  review),  the 
Participant  must  demonstrate  that  it  has 
received  non-8(a)  revenue  and  new  non- 
8(a)  contract  awards  that  are  equal  to  or 
greater  than  the  dollar  amount  by  which 
it  failed  to  meet  its  non-8(a)  business 
activity  target  for  the  just  completed 
program  year.  For  this  purpose,  SBA 
will  not  count  options  on  existing  non- 
8(a)  contracts  in  determining  whether  a 
Participjmt  has  received  new  non-8(a) 
contract  awards. 

(B)  To  qualify  for  reinstateqient 
during  the  last  six  months  of  the  current 
program  year  (i.e.,  at  either  the  nine- 
month  or  one  year  review),  the 
Participant  must  demonstrate  that  it  has 
achieved  its  non-8(a)  business  activity 
target  as  of  that  point  in  the  current 
program  year. 

Example  1  to  paragraph  (d)(2).  Firm  A  had 
$10  million  in  total  revenue  during  year  2  in 
the  transitional  stage  (year  6  in  the  program), 
but  failed  to  meet  the  minimum  non-8(a) 
business  activity  target  of  25  percent.  It  had 
8(a)  revenues  of  $8.5  million  and  non-8(a) 
revenues  of  Si. 5  million  (IS  percent).  Based 
on  total  revenues  of  $10  million.  Firm  A 
should  have  had  at  least  $2.5  million  in  non- 


8(a)  revenues.  Thus,  Finn  A  missed  its  target 
by  $1  million  (its  target  ($2.5  million)  minus 
its  actual  non-8(a)  revenues  ($1.5  million)). 
Because  Firm  A  did  not  achieve  its  non-8(a) 
business  activity  target,  it  cannot  receive  8(a) 
sole  source  awuxls  until  correcting  that 
situation.  The  firm  may  wait  until  the  next 
annual  review  to  establish  that  it  has  met  the 
revised  target,  or  it  can  choose  to  report 
contract  awards  and  other  non-8(a)  revenue 
to  SBA  quarterly.  Firm  A  elects  to  submit 
information  to  SBA  quarterly  in  year  3  of  the 
transition^  stage  (year  7  in  the  program).  In 
order  to  be  eligible  for  sole  source  8(a) 
contracts  after  either  its  3  month  or  6  month 
review.  Firm- A  must  show  that  it  has 
received  non-8(a)  revenue  and/or  been 
awarded  new  non-8(a)  contracts  totaling  $1 
million  (the  amount  by  which  it  missed  its 
target  in  year  2  of  the  transitional  stage). 

Exampla  2  to  paragraph  (d)(2).  Firm  B  had 
$10  million  in  total  revenue  during  year  2  in 
the  transitional  stage  (year  S  iitthe  program), 
of  which  $8.5  million  were  8(a)  revenues  and 
$1.5  million  were  non-8(a)  revenues.  At  its 
first  two  quarterly  reviews  during  year  3  of 
the  transitional  stage  (year  7  in  the  program). 
Firm  B  could  not  demonstrate  that  it  had 
received  at  least  $1  million  in  non-8(a) 
revenue  and  new  non-8(a)  awards.  In  order 
to  be  eligible  for  sole  source  S(a)  contracts 
after  its  9  month  or  1  year  review.  Firm  B 
must  show  that  at  least  35%  (the  non-8(a) 
business  activity  target  for  year  3  in  the 
transitional  stage)  of  all  revenues  received 
during  year  3  in  the  transitional  stage  as  of 
that  point  are  from  non-8(a)  sources. 

(3)  In  determining  whether  a 
Participant  has  achieved  its  required 
non-8(a)  business  activity  target  at  the 
end  of  any  program  year  in  the 
transitional  stage,  or  whether  a 
Participant  that  fdled  to  meet  the  target 
for  the  previous  program  yejir  has 
achieved  the  required  level  of  non-8(a) 
business  at  its  nyie-month  review,  SBA 
will  measure  8(a)  support  by  adding  the 
base  year  value  of  all  8(a)  contracts 
awarded  during  the  apphcable  program 
year  to  the  value  of  all  options  and 
modifications  executed  during  that  year. 

(4)  As  a  condition  of  eUgibility  for 
new  8(a)  contracts,  SBA  may  also 
impose  other  requirements  on  a 
Participant  that  fails  to  achieve  the  non- 
8(a)  business  activity  targets.  These 
include  requiring  the  Participant  to 
obtain  management  assistance,  technical 
assistance,  and/ or  counseling,  and/ or 
attend  seminars  relating  to  management 
assistance,  business  development, 
financing,  marketing,  accounting,  or 
proposal  preparation. 

(5)  SBA  may  initiate  proceedings  to 
terminate  a  Participant  from  the  8(a)  BD 
program  where  the  firm  makes  no  good 
faith  efforts  to  obtain  non-8(a)  revenues. 

(e)  Waiver  of  sole  source  prohibition. 
(1)  The  AA/8(a)BD,  or  his  or  her 
designee,  may  waive  the  requirement 
prohibiting  a  Participant  from  receiving 
further  sole  source  8(a)  contracts  when 


a  Participant  does  not  meet  its  non-8(a) 
business  activity  target  where  a  denial 
of  a  sole  source  contract  would  cause 
severe  economic  hardship  on  the 
Participant  so  that  the  Participant's 
survival  may  be  jeopardized,  or  where 
extenuating  circumstances  beyond  the 
Participant's  control  caused  the 
Participant  not  to  meet  its  non-8(a) 
business  activity  target.  The  decision  to 
grant  or  deny  a  request  for  a  waiver  is 
at  SBA's  discretion,  and  no  appeal  may 
be  taken  with  respect  to  that  decision. 

(2)  The  SBA  Administrator  on  a  non- 
delegable basis  may  waive  the 
requirement  prohibiting  a  Participant 
from  receiving  further  sole  source  8(a) 
contracts  when  the  Participant  does  not 
meet  its  non-8(a)  business  activity  target 
where  the  head  of  a  procuring  activity 
represents  to  the  SBA  Administrator 
that  award  of  a  sole  source  8(a)  contract 
to  the  Participant  is  needed  to  achieve 
significant  interests  of  the  Government. 

§  1 24.51 0    What  percentage  of  work  must  a 
Participant  pertorm  on  an  8(a)  contract? 

(a)  To  assist  the  business  development 
of  Participants  in  the  8(a)  BD  program, 
an  8(a)  contractor  must  perform  certain 
percentages  of  work  with  its  own 
employees.  These  percentages  and  the 
requirements  relating  to  them  are  the 
same  as  those  established  for  small 
business  set-aside  prime  contractors, 
and  are  set  forth  in  §  125.6  of  this  title. 

(b)  A  Participant  must  certify  in  its 
offer  that  it  will  meet  the  applicable 
percentage  of  work  requirement.  SBA 
will  determine  whether  the  firm  will  be 
in  compliance  as  of  the  date  of  award  of 
the  contract  for  both  sealed  bid  and 
negotiated  procurements. 

(c)  Indefinite  quantity  contincts.  (1)  In 
order  to  ensure  that  the  required 
percentage  of  costs  on  an  indefinite 
quantity  8(a)  award  is  performed  by  the 
Participant,  the  Participant  must 
demonstrate  semiannually  that  it  has 
performed  the  required  percentage  to 
that  date.  For  a  service  or  supply 
contract,  this  does  not  mean  that  the 
Participant  must  perform  50  percent  of 
the  applicable  costs  for  each  task  order 
with  its  own  force,  or  that  a  Participant 
must  have  performed  50  percent  of  the 
applicable  costs  at  any  point  in  time 
during  the  contract's  life.  Rather,  the 
Participant  must  perform  50  percent  of 
the  applicable  costs  for  the  combined 
total  of  all  task  orders  issued  to  date  at 
six  month  intervals. 

Example  to  paragraph  (c)(1).  Two  task 
orders  are  issued  under  an  8(a)  indefinite 
quantity  service  contract  during  the  first  six 
months  of  the  contract.  If  $100,000  in 
persoimel  costs  are  incurred  on  the  first  task 
order.  90%  of  those  costs  ($90,000)  are 
incurred  for  performance  by  the  Participant's 
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own  work  force,  and  the  second  task  order 
also  requires  $100,000  in  personnel  costs,  the 
Participant  would  have  to  perforro  only  10 
percent  of  the  personnel  costs  on  the  second 
task  order  because  it  would  still  have 
performed  50%  of  the  total  personnel  costs 
at  the  end  of  the  six-month  period  ($100,000 
out  of  $200,000). 

(2)  Where  there  is  a  guaranteed 
mininiuin  condition  in  an  indeBnite 
quantity  8(a)  award,  the  required 
performance  of  work  percentage  need 
not  be  met  on  task  orders  issued  during 
the  first  six  months  of  the  contract.  In 
such  a  case,  however,  the  {>ercentage  of 
work  that  a  Participant  may  further 
contract  to  other  concerns  during  the 
first  six  months  of  the  contract  may  not 
exceed  50  percent  of  the  total 
guaranteed  minimum  dollar  value  to  be 
provided  by  the  contract.  Once  the 
guaranteed  minimum  amount  is  met, 
the  general  rule  for  indefinite  quantity 
contracts  set  forth  in  paragraph  (c)(1)  of 
this  section  applies. 

Example  to  paragraph  (cKZ).  Where  a 
contract  guarantees  a  minimum  of  $100,000 
in  professional  services  and  the  first  task 
order  is  for  $60,000  in  such  services,  the 
Participant  may  perform  as  little  as  $10,000 
of  the  personnel  costs  for  that  order.  In  such 
a  case,  however,  the  Participant  must 
perform  all  of  the  next  task  order<s)  up  to 
$40,000  to  ensure  that  it  performs  50%  of  the 
$100,000  guaranteed  minimum  ($10,000  ^ 
$40,000  =  $50,000  or  50%  of  the  $100,000). 

(3)  The  applicable  SBA  District 
Director  may  waive  the  provisions  in 
paragraphs  (c)(1)  and<c)(2)  of  this 
section  requiring  a  Participant  to  meet 
the  applicable  performance  of  work 
requirement  at  the  end  of  any  six-month 
period  where  he  or  she  makes  a  written 
determination  that  larger  amounts  of 
subcontracting  are  essential  during 
certain  stages  of  performance,  provided 
that  there  are  written  assurances  &om 
both  the  Participant  and  the  procuring 
activity  that  the  contract  will  ultimately 
comply  with  the  requirements  of  this 
section.  Where  SBA  authorizes  a 
Participant  to  exceed  the  subcontracting 
limitations  and  the  Participant  does  not 
ultimately  comply  with  the  performance 
of  work  requirements  by  the  end  of  the 
contract,  SBA  will  not  grant  future 
waivers  for  the  Participant. 

§  1 24.51 1    How  Is  fair  market  price 
determined  for  an  8(a)  contract? 

(a)  The  procuring  activity  determines 
what  constitutes  a  "fair  market  price" 
for  an  8(a)  contract. 

(1)  The  procuring  activity  must  derive 
the  estimate  of  a  current  fair  market 
price  for  a  new  requirement,  or  a 
requirement  that  does  not  have  a 
satisfactory  procurement  history,  &x)m  a 
price  or  cost  analysis.  This  analysis  may 
take  into  account  prevailing  market 


conditions,  commercial  prices  for 
similar  products  or  services,  or  data 
obtained  from  any  other  agency.  The 
analysis  must  also  consider  any  cost  or 
pricing  data  that  is  timely  submitted  by 
SBA. 

(2)  The  procuring  activity  must  base 
the  estimate  of  a  ciurent  fair  market 
price  for  a  requirement  that  has  a 
satisfactory  procurement  history  on 
recent  award  prices  adjusted  to  ensure 
comparability.  Adjustments  will  take 
into  account  differences  in  quantities, 
performance,  times,  plans, 
specifications,  transportation  costs, 
packaging  and  packing  costs,  labor  and 
material  costs,  overhead  costs,  and  any 
other  additional  costs  which  may  be 
appropriate. 

(b)  Upon  the  request  of  SBA,  a 
procuring  activity  will  provide  to  SBA 

a  written  statement  detailing  the  method 
it  has  used  to  estimate  the  current  fair 
market  price  for  the  8(a)  requirement. 
This  statement  must  be  submitted 
within  10  working  days  of  SBA's 
request.  The  prociuing  activity  must 
identify  the  information,  studies, 
analyses,  and  other  data  it  used  in 
making  its  estimate. 

(c)  The  prociuing  activity's  estimate 
of  fair  market  price  and  any  supporting 
data  may  not  be  disclosed  by  SBA  to 
any  Participant  or  p>otential  contractor. 

(d)  The  concern  selected  to  perform 
an  8(a)  contract  may  request  SBA  to 
protest  the  procuring  activity's  estimate 
of  cturent  fair  market  price  to  the 
Secretary  of  the  Department  or  head  of 
the  agency  in  accordance  with 
§124.505. 

f  1 24.51 2    DetagaOon  of  contract 
administration  to  procuring  agencies. 

(a)  SBA  may  delegate,  by  the  use  of 
special  clauses  in  the  8(a)  contract 
dociunents  or  by  a  separate  agreement 
with  the  procuring  activity,  all 
responsibilities  for  administering  an  8(a) 
contract  to  the  procuring  activity  except 
the  approval  of  novation  agreements 
under  48  CFR  42.302(a)(25). 

(b)  This  delegation  of  contract 
administration  authorizes  a  contracting 
officer  to  execute  any  priced  option  or 
in  scope  modification  without  SBA's 
concurrence.  The  contracting  officer 
must,  however,  notify  SBA  of  all 
modifications  and  options  exercised. 

§124.513    Under  wtiat  circumstances  can  a 
joint  venture  t>e  awarded  an  8(a)  contract? 

(a)  General.  (1)  If  approved  by  SBA,  a 
Participant  may  enter  into  a  joint 
venture  agreement  with  one  or  more 
other  small  business  concerns,  whether 
or  not  8(a)  Participants,  for  the  purpose 
of  performing  a  specific  8(a)  contract. 

(2)  A  joint  venture  agreement  is 
permissible  only  where  an  8(a)  concern 


lacks  the  necessary  capacity  to  perform 
the  contract  on  its  own,  and  the 
agreement  is  fair  and  equitable  and  will 
be  of  substantial  benefit  to  the  8(a) 
concern.  However,  where  SBA 
concludes  that  an  8(a)  concern  brings 
very  Uttle  to  the  joint  venture 
relationship  in  terms  of  resources  and 
expertise  other  than  its  8(a)  status,  SBA 
will  not  approve  the  joint  ventiu* 
arrangement. 

fb)  Size  of  concerns  to  an  6(a)  joint 
venture.  (1)  A  joint  venture  of  at  least 
one  8(a)  Participant  and  one  or  more 
other  business  concerns  may  submit  an 
offer  as  a  small  business  for  a 
competitive  8(a)  procurement  so  long  as 
each  concern  is  small  under  the  size 
standard  corresponding  to  the  SIC  code 
assigned  to  the  contract,  provided: 

(ijThe  size  of  at  least  one  8(a) 
Participant  to  the  joint  venture  is  less 
than  one  half  the  size  standard 
corresponding  to  the  SIC  code  assigned 
to  the  contract;  and 

(ii){A)  For  a  procurement  having  a 
revenue-based  size  standard,  the 
prtxrurement  exceeds  half  the  size 
standard  corresponding  to  the  SIC  code 
assigned  to  the  contract;  or 

(B)  For  a  procurement  having  an 
employee-based  size  standard,  the 
proctirement  exceeds  $10  million; 

(2)  For  sole  source  and  competitive 
8(a)  procurements  that  do  not  exceed 
the  dollar  levels  identified  in  paragraph 
(b)(1)  of  this  section,  an  8(a)  Participant 
entering  into  a  joint  venture  agreement 
with  another  concern  is  considered  to 
be  affiliated  for  size  purposes  with  the 
other  concern  with  respect  to 
performance  of  the  8(a)  contract.  The 
combined  annual  receipts  or  employees 
of  the  concerns  entering  into  the  joint 
venture  must  meet  the  size  standard  for 
the  SIC  code  assigned  to  the  8(a) 
contract. 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (b)(1)  and  (b)(2)  of  tlus 
section,  a  joint  venture  between  a 
protege  firm  and  its  approved  mentor 
[see  §  124.520)  will  be  deemed  small 
provided  the  protege  qualifies  as  small 
for  the  size  standard  corresponding  to 
the  SIC  code  assigned  to  the 
procurement  and  has  not  reached  the 
dollar  limit  set  forth  in  §  124.519. 

(c)  Contents  of  joint  venture 
agreement.  Every  joint  ventiare 
agreement  to  perform  an  8(a)  contract, 
including  those  between  mentors  and- 
proteges  authorized  by  §  124.520,  must 
contain  a  provision: 

(1)  Setting  forth  the  piupose  of  the 
joint  venture; 

(2)  Designating  an  8(a)  Participant  as 
the  managing  venturer  of  the  joint 
ventiu*,  and  an  employee  of  Uie 
managing  venturer  as  the  project 
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manager  responsible  for  performance  of 
the  8(a)  contract; 

(3)  Stating  that  not  less  than  51 
percent  of  the  net  profits  earned  by  the 
joint  venture  will  be  distributed  to  the 
8(a)  Participant(s); 

(4)  Providing  for  the  establishment 
and  administration  of  a  special  bank 
account  in  the  name  of  the  joint  venture. 
This  account  must  require  the  signature 
of  all  parties  to  the  joint  venture  or 
designees  for  withdrawal  purposes.  All 
payments  due  the  joint  venture  for 
performance  on  an  8(a)  contract  will  be 
deposited  in  the  special  account;  ali 
expenses  incurred  under  the  contract 
will  be  paid  from  the  account  as  well; 

(5)  Itemizing  all  major  equipment, 
facilities,  and  other  resources  to  be 
furnished  by  each  party  to  the  joint 
venture,  with  a  detailed  schedule  of  cost 
or  value  of  each; 

(6)  Specifying  the  responsibihties  of 
the  parties  with  regard  to  contract 
performance,  source  of  labor  and 
negotiation  of  the  8(a)  contract: 

(7)  Obligating  all  parties  to  the  joint 
venture  to  ensure  performance  of  the 
8(a)  contract  and  to  complete 
performance  despite  the  withdrawal  of 
any  member; 

(8)  Designating  that  accounting  and 
other  administrative  records  relating  to 
the  joint  ventxire  be  kept  in  the  office  of 
the  managing  ventiu^r,  unless  approval 
to  keep  them  elsewhere  is  granted  by 
the  District  Director  or  his/her  designee 
upon  written  request; 

(9)  Requiring  the  final  original  records 
be  retained  by  the  managing  venturer 
upon  completion  of  the  8(a)  contract 
performed  by  the  joint  venting; 

(10)  Stating  that  quarterly  financial 
statements  showing  cumulative  contract 
receipts  and  expenditiu^s  (including 
salaries  of  the  joint  venture's  principals) 
must  be  submitted  to  SBA  not  later  than 
45  days  after  each  operating  quarter  of 
the  joint  venture;  and 

(11)  Stating  that  a  project -end  profit 
and  loss  statement,  including  a 
statement  of  final  profit  distribution, 
must  be  submitted  to  SBA  no  later  than 
90  days  after  completion  of  the  contract. 

(d)  Performance  of  work.  For  any  8(a) 
contract,  including  those  between 
mentors  and  proteges  authorized  by 

§  124.520,  the  joint  venture  must 
■perform  the  appficable  percentage  of 
work  required  by  §  124.510.  and  the  8(a) 
partner(s)  to  the  joint  ventiu-e  must 
perform  a  significant  portion  of  the 
contract. 

(e)  Prior  approval  by  SBA.  SBA  must 
approve  a  joint  venture  agreement  prior 
to  the  award  of  an  8(a)  contract  on 
behalf  of  the  joint  venture. 

(f)  Contract  execution.  Where  SBA 
has  approved  a  joint  venture,  the 


procuring  activity  will  execute  an  8(a) 
contract  in  the  name  of  the  joint  venture 
entity. 

(g)  Amendments  to  joint  venture 
agreement.  All  amendments  to  the  joint 
venture  agreement  must  be  approved  by 
SBA. 

(h)  Inspection  of  records.  SBA  may 
inspect  the  records  of  the  joint  venture 
without  notice  at  any  time  deemed 
necessary. 

§  1 24.51 4    Exercise  of  8(a)  options  and 
modifications. 

(a)  Unpriced  options.  The  exercise  of 
an  unpriced  option  is  considered  to  be 
a  new  contracting  action. 

(1)  If  a  concern  has  graduated  or  been 
terminated  from  the  8(a)  BD  program  or 
is  no  longer  small  xmder  the  size 
standard  corresponding  to  the  SIC  code 
for  the  requirement,  negotiations  to 
price  the  option  cannot  be  entered  into 
and  the  option  cannot  be  exercised. 

(2)  If  the  concern  is  still  a  Participant 
and  otherwise  eligible  for  the 
requirement  on  a  sole  source  basis,  the 
procuring  activity  contracting  officer 
may  negotiate  price  and  exercise  the 
option  provided  the  option,  considered 
a  new  contracting  action,  meets  all 
regulatory  requirements,  including  the 
prociiring  activity's  offering  and  SBA's 
acceptance  of  the  requirement  for  the 
8(a)  BD  program. 

(3)  If  the  estimated  fair  market  price 
of  the  option  exceeds  the  applicable 
threshold  amount  set  forth  in  §  124.506, 
the  requirement  must  be  competed  as  a 
new  contract  among  eUgible 
Participants. 

(b)  Ikiced  options.  The  prociuring 
activity  contracting  officer  may  exercise 
a  priced  option  to  an  8(a)  contract 
whether  the  concern  that  received  the 
award  has  graduated  or  been  terminated 
from  the  8(a)  BD  program  or  is  no  longer 
eligible  if  to  do  so  is  in  the  best  interests 
of  the  Government. 

(c)  Modifications  beyond  the  scope.  A 
modification  beyond  the  scope  of  the 
initial  8(a)  contract  award  is  considered 
to  be  a  new  contracting  action.  It  will  be 
treated  the  same  as  an  unpriced  option 
as  described  in  paragraph  (a)  of  this 
section. 

(d)  Modifications  within  the  scope. 
The  procuring  activity  contracting 
officer  may  exercise  a  modification 
within  the  scope  of  the  initial  8(a) 
contract  whether  the  concern  that 
received  the  award  has  graduated  or 
been  terminated  from  the  8(a)  BD 
program  or  is  no  longer  eligible  if  to  do 
so  is  in  the  best  interests  of  the 
Government. 


§  1 24.51 5    Can  a  Participant  change  Its 
ownership  or  control  and  continue  to 
perform  an  8(a)  contract,  and  can  It  transfer 
perlormance  to  another  firm? 

(a)  An  8(a)  contract  must  be 
performed  by  the  Participant  that 
initially  received  it  unless  a  waiver  is 
granted  under  paragraph  (b)  of  this 
section. 

(1)  An  8(a)  contract,  whether  in  the 
base  or  an  option  year,  must  be 
terminated  for  the  convenience  of  the 
Government  if: 

(i)  One  or  more  of  the  individuals 
upon  whom  eligibiUty  for  the  8(a)  BD 
program  was  based  relinquishes  or 
enters  into  any  agreement  to  relinquish 
ownership  or  control  of  the  Participant 
such  that  the  Participant  would  no 
longer  be  controlled  or  at  least  51% 
owned  by  disadvantaged  individuals;  or 

(ii)  The  contract  is  transferred  or 
novated  for  any  reason  to  another  firm. 

(2)  The  prociuing  activity  may  not 
assess  repurchase  costs  or  other 
damages  against  the  Participant  due 
solely  to  the  provisions  of  this  section. 

(b)  The  SBA  Administrator  may  waive 
the  requirements  of  paragraph  (a)(1)  of 
this  section  if  requested  to  do  so  by  the 
8(a)  contractor  when: 

(1)  It  is  necessary  for  the  owners  of 
the  concern  to  surrender  partial  control 
of  such  concern  on  a  temporary  basis  in 
order  to  obtain  equity  financing; 

(2)  Ownership  ana  control  ofthe 
concern  that  is  performing  the  8(a) 
contract  will  pass  to  another  Participant, 
but  only  if  the  acquiring  firm  would 
otherwise  be  eUgible  to  receive  the 
award  directly  as  an  8(a)  contract; 

(3)  Any  individual  upon  whom 
eligibility  was  based  is  no  longer  able  to 
exercise  control  of  the  concern  due  to 
physical  or  mental  incapacity  or  death; 

(4)  The  head  of  the  prociuing  agency, 
or  an  official  with  delegated  authority 
from  the  agency  head,  certifies  that 
termination  of  the  contract  would 
severely  impair  attainment  of  the 
agency's  program  objectives  or  missions; 
or 

(5)  It  is  necessary  for  the 
disadvantaged  owners  of  the  initial  8(a) 
awardee  to  relinquish  ownership  of  a 
majority  of  the  voting  stock  of  the 
concern  in  order  to  raise  equity  capital, 
but  only  if — 

(i)  The  concern  has  graduated  from 
the  8(a)  BD  program; 

(ii)  TTie  disadvantaged  owners  will 
maintain  ownership  of  the  largest  single 
outstanding  block  of  voting  stock 
(including  stock  held  by  affiliated 
parties);  and 

(iii)  The  disadvantaged  owners  will 
maintain  control  ofthe  daily  business 
operations  ofthe  concern. 

(c)  The  8(a)  contractor  must  request  a 
waiver  in  writing  prior  to  the  change  of 


UMI 


J 


Federal  Register /Vol.  63.  No.  125 /Tuesday.  June  30.  1998  /  Rules  and  Regulations  35763 


ownership  and  control  except  in  the 
case  of  death  or  incapacity.  A  request 
for  waiver  due  to  incapacity  or  death 
must  be  submitted  within  60  days  after 
such  occurrence.  The  Participant 
seeking  to  change  ownership  or  control 
must  specify  the  grounds  upon  which  it 
requests  a  waiver,  and  must 
demonstrate  that  the  proposed 
transaction  would  meet  such  grounds. 

(d)  SBA  determines  the  eligibility  of 
an  acquiring  Participant  under 
paragraph  (b)(2)  of  this  section  by 
referring  to  the  items  identified  in 

§  124.507(b)(2)  and  deciding  whether  at 
the  time  of  the  request  for  waiver  (and 
prior  to  the  transaction)  the  acquiring 
Participant  is  a  responsible  and  eligible 
concern  with  respect  to  each  contract 
for  which  a  waiver  is  sought.  As  part  of 
the  waiver  request,  the  acquiring  firm 
must  certify  that  it  is  a  small  business 
for  the  size  standard  corresponding  to 
the  SIC  code  assigned  to  each  contract 
for  which  a  waiver  is  sought. 

(e)  Anyone  other  than  a  proc\iring 
agency  head  who  submits  a  certification 
regarding  the  impairment  of  the 
agency's  objectives  under  paragraph 
(b)(4)  of  this  section,  must  also  certify 
delegated  authority  to  make  the 
certification. 

(fl  In  processing  a  request  for  a  waiver 
under  paragraph  (b)(2)  of  this  section, 
SBA  will  treat  a  transfer  of  all  a 
Participant's  operating  assets  to  another 
Participant  the  same  as  the  transfer  of  an 
ownership  interest,  provided  the 
Participant  that  transfers  its  assets  to 
another  eligible  Participant: 

(1)  Voluntarily  graduates  from  the  8(a) 
ED  program;  and 

(2)  Ceases  its  business  operations,  or 
presents  a  plan  to  SBA  for  its  orderly 
dissolution. 

(g)  A  concern  performing  an  8(a) 
contract  must  notify  SBA  in  writing 
immediately  upon  entering  into  an 
agreement  or  agreement  in  principle 
(either  oral  or  written)  to  transfer  all  or 
part  of  its  stock  or  other  ownership 
interest  or  assets  to  any  other  party. 
Such  an  agreement  could  include  an 
oral  agreement  to  enter  into  a 
transaction  to  transfer  interests  in  the 
future. 

(h)  The  Administrator  has  discretion 
to  decline  a  request  for  waiver  even 
though  legal  authority  exists  to  grant  the 
waiver. 

(i)  The  8(a)  contractor  may  appeal 
SBA's  denial  of  a  waiver  request  by 
filing  a  petition  with  OHA  pursuant  to 
part  134  of  this  title  within  45  days  of 
the  date  of  service  (as  defined  in 
§  134.204)  of  the  Administrator's 
decision. 


§  124.51 6    Who  decides  contract  disputes 
arising  between  a  Participant  and  a 
procuring  activity  attar  the  award  of  an  8(a) 
contract? 

For  purposes  of  the  Disputes  Clause  of 
a  specific  8(a)  contract,  the  contracting 
officer  is  that  of  the  procuring  activity. 
A  dispute  arising  between  an  8(a) 
contractor  and  the  procuring  activity 
contracting  officer  will  be  decided  by 
the  procuring  activity,  and  appeals  may 
be  taken  by  the  8(a)  contractor  without 
SBA  involvement. 

$  1 24.51 7    Can  the  eligibility  or  size  of  a 
Participant  for  award  of  an  8(a)  contract  bs 
questioned? 

(a)  The  eligibility  of  a  Participant  for 
a  sole  source  or  competitive  8(a) 
requirement  may  not  be  challenged  by 
another  Participant  or  any  other  party, 
either  to  SBA  or  any  administrative 
forum  as  part  of  a  bid  or  other  contract 
protest. 

(b)  The  size  status  of  the  apparent 
successful  offeror  for  a  competitive  8(a) 
procurement  may  be  protested  pursuant 
to  §  121.1001(a)(2)  of  this  chapter.  The 
size  status  of  a  nominated  Participant 
for  a  sole  source  8(a)  procurement  may 
not  be  protested  by  another  Participant 
or  any  other  party. 

(c)  A  Participant  cannot  appeal  SBA's 
determination  not  to  award  it  a  specific 
8(a)  contract  because  the  concern  lacks 
an  element  of  responsibility  or  is 
ineligible  for  the  contract,  other  than  the 
right  set  forth  in  §  124.501(h)  to  request 
a  formal  size  determination  where  SBA 
cannot  verify  it  to  be  small. 

(d)(1)  The  SIC  code  assigned  to  a  sole 
source  8(a)  requirement  may  not  be 
challenged  by  another  Participant  or  any 
other  party  either  to  SBA  or  any 
administrative  forum  as  part  of  a  bid  or 
contract  protest.  Only  the  AA/8(a)BD 
may  appeal  a  SIC  code  designation  with 
respect  to  a  sole  source  8(a) 
reouirement. 

l2)  In  connection  with  a  competitive 
8(a)  procurement,  any  interested  party 
who  has  been  adversely  affected  by  a 
SIC  code  designation  may  appeal  the 
designation  to  SBA's  OHA  pursuant  to 
§121.1103  of  this  title. 

(e)  Anyone  with  information 
questioning  the  eligibility  of  a 
Participant  to  continue  participation  in 
the  8(a)  BD  program  or  for  purposes  of 
a  sjjecific  8(a)  contract  may  submit  such 
information  to  SBA  under  §  124.112(c). 

§124.518    itow  can  an  8(a)  contract  tM 
terminated  t>efore  performance  is 
completed? 

(a)  Termination  for  default.  A 
decision  to  terminate  a  specific  8(a) 
contract  for  default  can  be  made  by  the 
procuring  activity  contracting  officer 
after  consulting  with  SBA.  The 


contracting  officer  must  advise  SBA  of 
any  intent  to  terminate  an  8(a)  contract 
for  default  in  writing  before  doing  so. 
SBA  may  provide  to  the  Particif>ant  any 
program  benefits  reasonably  available  in 
order  to  assist  it  in  avoiding  termination 
for  default.  SBA  will  advise  the 
contracting  officer  of  this  effort.  Any 
procuring  activity  contracting  officer 
who  believes  grounds  for  termination 
continue  to  exist  may  terminate  the  8(a) 
contract  for  default,  in  accordance  with 
the  Federal  Acquisition  Regulations  (48 
CFR  chapter  1).  SBA  will  have  no 
liability  for  termination  costs  or 
reprociu«ment  costs. 

(b)  Termination  for  convenience.  After 
consulting  with  SBA,  the  procuring 
activity  contracting  officer  may 
terminate  an  8(a)  contract  for 
convenience  when  it  is  in  the  best 
interests  of  the  Government  to  do  so.  A 
termination  for  convenience  is 
appropriate  if  any  disadvantaged  ov^ner 
of  the  Participant  f>erforming  the 
contract  relinquishes  ownership  or 
control  of  such  concern,  or  enters  into 
any  agreement  to  relinquish  such 
ownership  or  control,  unless  a  waiver  is 
granted  pursuant  to  §  124.515. 

(c)  Suostirut;o/i  of  one  8(a)  contractor 
for  another.  Where  a  procuring  activity 
contracting  officer  demonstrates  to  SBA 
that  an  8(a)  contract  v»rill  otherwise  be 
terminated  for  default,  SBA  may 
authorize  another  Participant  to 
complete  performance  and,  in 
conjimction  with  the  procuring  activity, 
permit  novation  of  the  contract  without 
invoking  the  termination  for 
convenience  or  waiver  provisions  of 
§124.515. 

§124.919    Are  there  any  dollar  limits  on  the 
amount  of  8(a)  contracts  tttat  a  Participant 
ntay  receive? 

(a)  A  Participant  (other  than  one 
owned  by  an  Indian  tribe  or  an  ANC) 
may  not  receive  sole  source  8(a)  contract 
awards  where  it  has  received  a 
combined  total  of  competitive  and  sole 
source  8(a)  contracts  in  excess  of  the 
dollar  amount  set  forth  in  this  section 
during  its  participation  in  the  8(a)  BD 
proCTam. 

(1)  For  a  firm  having  a  revenue-based 
primary  SIC  code  at  time  of  program 
entry,  the  limit  above  which  it  can  no 
longer  receive  sole  source  a(a)  contracts 
is  five  times  the  size  standard 
corresponding  to  that  SIC  code  as  of  the 
date  of  SBA's  acceptance  of  the 
requirement  for  the  8(a)  BD  program  or 
$100,000,000,  whichever  is  less. 

(2)  For  a  firm  having  an  employee- 
based  primary  SIC  code  at  time  of 
program  entry,  the  limit  above  which  it 
can  no  longer  receive  sole  source  8(a) 
contracts  is  $100,000,000. 
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(3)  SBA  will  not  consider  8(a) 
contracts  awarded  under  $100,000  in 
determining  whether  a  Participant  has 
reached  the  limit  identified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Once  the  limit  is  reached,  a  firm 
may  not  receive  any  more  8(a)  sole 
source  contracts,  but  may  remain 
eligible  for  competitive  8(a)  awards. 

(c)  The  limitation  set  forth  in 
paragraph  (a)  of  this  section  will  not 
apply  for  firms  that  are  cxirrent 
ParticipanU  in  the  8(a)  BD  program  as 
ofDecember31,1997. 

(d)  SBA  includes  the  dollar  value  of 
8(a)  options  and  modifications  in 
determining  whether  a  Participant  has 
reached  the  limit  identified  in 
paragraph  (a)  of  this  section.  If  an  option 
is  not  exercised  or  the  contract  value  is 
reduced  by  modification.  SBA  will 
deduct  those  values. 

(e)  A  Participant's  eligibility  for  a  sole 
soujce  award  in  terms  of  whether  it  has 
exceeded  the  dollar  limit  for  8(a) 
contracts  is  measured  as  of  the  date  that 
the  requirement  is  accepted  for  the  8(a) 
program  without  taking  into  account 
whether  the  value  of  that  award  will 
cause  the  limit  to  be  exceeded. 

(f)  The  SBA  Administrator  on  a  non- 
delegable basis  may  waive  the 
requirement  prohibiting  a  Participant 
from  receiving  sole  source  8(a)  contracts 
in  excess  of  the  dollar  amount  set  forth 
in  this  section  where  the  head  of  a 
procuring  activity  represents  to  the  SBA 
Administrator  that  award  of  a  sole 
source  8(a)  contract  to  the  Participant  is 
needed  to  achieve  significant  interests 
of  the  Government. 

S 1 24.520    Mentor/protege  program. 

(a)  General.  The  mentor/protege 
program  is  designed  to  encourage 
approved  mentors  to  provide  various 
forms  of  assistance  to  eligible 
Participants.  This  assistance  may 
include  technical  and/or  management 
assistance;  financial  assistance  in  the 
form  of  equity  investments  andJoT  loans; 
subcontracts;  and/ or  assistance  in 
performing  prime  contracts  with  the 
Government  in  the  form  of  joint  venture 
arrangements.  The  purpose  of  the 
mentor/protege  relationship  is  to 
enhance  the  capabilities  of  the  protege 
and  to  improve  its  ability  to  successfully 
compete  for  contracts. 

{b)  Mentors.  Any  concern  that 
demonstrates  a  commitment  and  the 
ability  to  assist  developing  8(a) 
Participants  may  act  as  a  mentor  and 
receive  benefits  as  set  forth  in  this 
section.  This  includes  businesses  that 
have  graduated  from  the  8(a)  BD 
program,  firms  that  are  in  the 
transitional  stage  of  program 


participation,  other  small  businesses, 
and  large  businesses. 

(1)  In  order  to  qualify  as  a  mentor,  a 
concern  must  demonstrate  that  it: 

(i)  Possesses  favorable  financial 
health,  including  profitability  for  at 
least  the  last  two  years; 

(ii)  Possesses  good  character; 

(iii)  Does  not  appear  on  the  federal  list 
of  debarred  or  suspended  contractors; 

and 

(iv)  Can  impart  value  to  a  protege  firm 
due  to  lessons  learned  and  practical 
experience  gained  because  of  the  8(a) 
BD  program,  or  through  its  general 
knowledge  of  government  contracting. 

(2)  Generally,  a  mentor  will  have  no 
more  than  one  protege  at  a  time. 
However,  the  AA/8(a)BD  may  authorize 
a  concern  to  mentor  more  than  one 
protege  at  a  time  where  the  concern  can 
demonstrate  that  the  additional  mentor/ 
protege  relationship  will  not  adversely 
affect  the  development  of  either  protege 
firm  (e.g.,  the  second  firm  caimot  be  a 
competitor  of  the  first  firm). 

(3)  In  order  to  demonstrate  its 
favorable  financial  health,  a  firm 
seeking  to  be  a  mentor  must  submit  its 
federal  tax  returns  for  the  last  two  years 
to  SBA  for  review. 

(4)  Once  approved,  a  mentor  must 
annually  certify  that  it  continues  to 
possess  good  character  and  a  favorable 
financial  p>osition. 

(c)  Proteges.  (1)  In  order  to  initially 
qualify  as  a  protege  firm,  a  Participant 
must: 

(i)  Be  in  the  developmental  stage  of 
program  participation; 

(ii)  Have  never  received  an  8(a) 
contract;  or 

(ii)  Have  a  size  that  is  less  than  half 
the  size  standard  corresponding  to  its 
primary  SIC  code. 

(2)  Only  firms  that  are  in  good 
standing  in  the  8(a)  BD  program  (e.g., 
firms  that  do  not  have  termination  or 
suspension  proceedings  against  them, 
and  are  up  to  date  with  all  reporting 
requirements)  may  qualify  as  a  protege. 

(3)  A  protege  firm  may  have  only  one 
mentor  at  a  time. 

(d)  Benefits.  (1)  A  mentor  and  protege 
may  joint  venture  as  a  small  business  for 
any  government  procurement,  including 
procurements  less  than  half  the  size 
standard  corresponding  to  the  assigned 
SIC  code  and  8(a)  sole  source  contracts, 
provided  both  the  mentor  and  the 
protege  qualify  as  small  for  the 
procurement  and.  for  purposes  of  8(a) 
sole  soiut»  requirements,  the  protege 
has  not  reached  the  dollar  limit  set  forth 
in  §124.519. 

(2)  Notwithstanding  the  requirements 
set  forth  in  §§  124.105(g)  and  (h),  in 
order  to  raise  capital  for  the  protege 
firm,  the  mentor  may  own  an  equity 


interest  of  up  to  40%  in  the  protege 
firm. 

(3)  Notwithstanding  the  mentor/ 
protege  relationship,  a  protege  firm  may 
qualify  for  other  assistance  as  a  small 
business,  including  SBA  financial 
assistance. 

(4)  No  determination  of  affiliation  or 
control  may  be  found  between  a  protege 
firm  and  its  mentor  based  on  the 
mentor/protege  agreement  or  any 
assistance  provided  pursuant  to  the 
agreement. 

(e)  Written  agreement.  (1)  The  mentor 
and  protege  firms  must  enter  a  written 
agreement  setting  forth  an  assessment  of 
the  protege's  needs  and  describing  the 
assistance  the  mentor  commits  to 
provide  to  address  those  needs  (e.g., 
management  and/or  technical 
assistance,  loans  and/or  equity 
investments,  cooperation  on  joint 
venture  projects,  or  subcontracts  under 
prime  contracts  being  performed  by  the 
mentor).  The  agreement  must  also 
provide  that  the  mentor  will  provide 
such  assistance  to  the  protege  firm  for 
at  least  one  year. 

(2)  The  written  agreement  must  be 
approved  by  the  AA/8(a)BD.  The 
agreement  will  not  be  approved  if  SBA 
determines  that  the  assistance  to  be 
provided  is  not  sufficient  to  promote 
any  real  developmental  gains  to  the 
protege,  or  if  SBA  determines  that  the 
agreement  is  merely  a  vehicle  to  enable 
a  non-8(a)  participant  to  receive  8(a) 
contracts. 

(3)  The  agreement  must  provide  that 
either  the  protege  or  the  mentor  may 
terminate  the  agreement  with  30  days 
advance  notice  to  the  other  party  to  the 
mentor/protege  relationship  and  to  SBA. 

(4)  SBA  win  review  the  mentor/ 
protege  relationship  annually  to 
determine  whether  to  approve  its 
continuation  for  another  year. 

(5)  SBA  must  approve  all  changes  to 

a  mentor/protege  agreement  in  advance. 

(f)  Evaluating  the  mentor/protege 
relationship.  (1)  In  its  annual  business 
plan  update  required  by  §  124.403(a,) 
the  protege  must  report  to  SBA  for  the 
protege's  preceding  program  year: 

(i)  All  technical  and/or  management 
assistance  provided  by  the  mentor  to  the 
protege; 

(ii)  All  loans  to  and/or  equity 
investments  made  by  the  mentor  in  the 
protege; 

(iii)  All  subcontracts  awarded  to  the 
protege  by  the  mentor,  and  the  value  of 
each  subcontract; 

(iv)  All  federal  contracts  awarded  to 
the  mentor/protege  relationship  as  a 
joint  venture  (designating  each  as  an 
8(a).  small  business  set  aside,  or 
unrestricted  procurement),  the  value  of 
each  contract,  and  the  percentage  of  the 
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contract  performed  and  the  percentage 
of  revenue  accruing  to  each  party  to  the 
joint  venture;  and 

(v)  A  narrative  describing  the  success 
such  assistance  has  had  in  addressing 
the  developmental  needs  of  the  protege 
and  addressing  any  problems 
encountered. 

(2)  The  protege  must  annually  certify 
to  SBA  whether  there  has  been  any 
change  in  the  terms  of  the  agreement. 

(3)  SBA  will  review  the  protege's 
report  on  the  mentor/protege 
relationship  as  part  of  its  annual  review 
of  the  firm's  business  plan  pursuant  to 
§  124.403.  SBA  may  decide  not  to 
approve  continuation  of  the  agreement 
if  it  finds  that  the  mentor  has  not 
provided  the  assistance  set  forth  in  the 
mentor/protege  agreement  or  that  the 
assistance  has  not  resulted  in  any 
material  benefits  or  developmental  gains 
to  the  protege. 

Miscellaneous  Reporting  Requirements 

§124.601  What  reports  dOM  SBA  require 
concerning  parttn  wtio  assist  Participants 
In  obtaining  fedsrai  contracts? 

(a)  Each  Participant  must  submit 
annually  a  written  report  to  its  assigned 
BOS  that  includes  a  listing  of  any 
agents,  representatives,  attorneys, 
accountants,  consultants  and  other 
parties  (other  than  employees)  receiving 
fees,  commissions,  or  compensation  of 
any  kind  to  assist  such  participant  in 
obtaining  a  Federal  contract.  "The  Usting 
must  indicate  the  amount  of 
compensation  paid  and  a  description  of 
the  activities  performed  for  such 
compensation. 

(b)  Failure  to  submit  the  report  is 
good  cause  for  the  initiation  of  a 
termination  proceeding  pursuant  to 
§§124.303  and  124.304. 

$  1 24.e02    What  kind  of  annual  financial 
statament  must  a  Participant  sulxnit  to 
SBA? 

(a)  Participants  with  gross  annual 
receipts  of  more  than  $5,000,000  must 
submit  to  SBA  audited  aiuiual  financial 
statements  prepared  by  a  licensed 
independent  public  accountant  within 
120  days  after  the  close  of  the  concern's 
fiscal  year. 

(1)  "The  servicing  SBA  District 
Director  may  waive  the  requirement  for 
audited  financial  statements  for  good 
cause  shown  by  the  Participant. 

(2)  Circiunstances  where  waivers  of 
audited  financial  statements  may  be 
granted  include,  but  are  not  limited  to, 
the  following: 

(i)  The  concern  has  an  unexpected 
increase  in  sales  towards  the  end  of  its 
fiscal  year  that  creates  an  unforeseen 
requirement  for  audited  statements; 


(ii)  The  concern  unexpectedly 
experiences  severe  financial  difficulties 
which  would  make  the  cost  of  audited 
financial  statements  a  particular  burden; 
and 

(iii)  The  concern  has  been  a 
Participant  less  than  12  months. 

(b)  Participants  with  gross  aimual 
receipts  between  $1,000,000  and 
$5,000,000  must  submit  to  SBA 
reviewed  annual  financial  statements 
prepared  by  a  licensed  independent 
public  accoimtant  within  90  days  alter 
the  close  of  the  concern's  fiscal  year. 

(c)  Participants  with  gross  annual 
receipts  of  less  than  $1,000,000  must 
submit  to  SBA  an  annual  statement 
prepared  in-house  or  a  compilation 
statement  prepared  by  a  licensed 
independent  public  accountant,  verified 
as  to  acciuacy  by  an  authorized  officer, 
partner,  limited  liability  member,  or 
sole  proprietor  of  the  Participant, 
including  signature  and  date,  within  90 
days  after  the  close  of  the  concern's 
fiscal  year. 

(d)  Any  audited  or  reviewed  financial 
statements  submitted  to  SBA  pursuant 
to  paragraphs  (a)  or  (b)  of  this  section 
must  be  prepared  in  accordance  with 
Generally  Accepted  Accounting 
Principles. 

(e)  While  financial  statements  need 
not  be  submitted  until  90  or  120  days 
after  the  close  of  a  Participant's  fiscal 
year,  depending  on  the  receipts  of  the 
concern,  a  Participant  seeking  to  be 
awarded  an  8(a)  contract  between  the 
close  of  its  fiscal  year  and  such  90  or 

1 20-day  time  period  must  submit  a  final 
sales  report  signed  by  the  CEO  or 
President  to  SBA  in  order  for  SBA  to 
determine  the  concern's  eligibility  for 
the  8(a)  contract.  This  report  must  show 
a  breakdown  of  8(a)  and  non-8(a)  sales. 

(f)  Notwithstanding  the  amount  of  a 
Participant's  gross  annual  receipts,  SBA 
may  require  audited  or  reviewed 
statements  whenever  they  are  needed  to 
obtain  more  complete  information  as  to 
a  concern's  assets,  liabilities,  income  or 
expenses,  such  as  when  the  concern's 
capacity  to  perform  a  specific  8(a) 
contract  must  be  determined,  or  when 
they  are  needed  to  determine  continued 
program  eligibility. 

§  1 24.603    What  reports  regarding  the 
continued  business  operations  of  former 
Participants  does  SBA  require? 

Former  Participants  must  provide 
such  information  as  SBA  may  request 
concerning  the  former  Participant's 
continued  business  operations, 
contracts,  and  financial  condition  for  a 
period  of  three  years  following  the  date 
on  which  the  concern  graduates  or  is 
terminated  from  the  program.  Failure  to 
provide  such  information  when 


requested  vdll  constitute  a  violation  of 
the  regulations  set  forth  in  this  part,  and 
may  result  in  the  nonexercise  of  options 
on  or  termination  of  contracts  awarded 
through  the  8(a)  BD  program, 
debarment,  or  other  legal  recourse. 

Management  and  Technical  Assistance 
Program 

S  124.701    What  Is  the  purpose  of  the  TQ) 
managen>ent  and  technical  assistance 
program? 

Section  7(j)(l)  of  the  Small  Business 
Act.  15  U.S.C.  636(j)(l).  authorizes  SBA 
to  enter  into  grants,  cooperative 
agreements,  or  contracts  with  public  or 
private  organizations  to  pay  all  or  part 
of  the  cost  of  technical  or  management 
assistance  for  individuals  or  concerns 
eligible  for  assistance  under  sections 
7(a)(ll).  7(})(10).  or  8(a)  of  the  Small 
Business  Act. 

$124,702    What  types  of  assistanc*  are 
avaliabte  through  tt>e  7(J)  program? 

Through  its  private  sector  service 
providers,  SBA  may  provide  a  wide 
variety  of  management  and  technical 
assistance  to  eligible  individuals  or 
concerns  to  meet  their  specific  needs, 
including: 

(a)  Counseling  and  training  in  the 
areas  of  financing,  management, 
accounting,  bookkeeping,  marketing, 
and  operation  of  small  business 
concerns;  and 

(b)  The  identification  and 
development  of  new  business 
opportunities. 

§124.703    Who  is  etiglbte  to  rwMive  7(1) 
asaistance? 

The  following  businesses  are  eligible 
to  receive  assistance  from  SBA  through 
its  service  providers: 

(a)  Businesses  which  qualify  as  small 
imder  part  121  of  this  title,  and  which 
are  located  in  urban  or  rural  areas  with 
a  high  proportion  of  unemployed  or 
low-income  individuals,  or  which  are 
owned  by  such  low-income  individuals; 
and 

(b)  Businesses  eligible  to  receive  8(a) 
contracts. 

§124.704    What  additionai  management 
and  technical  assistance  Is  reserved 
exclusively  for  concerns  etigibie  to  receive 
8(a)  contracts? 

In  addition  to  the  management  and 
technical  assistance  available  under 
§124.702.  Section  7(j)(10)  of  the  Small 
Business  Act  authorizes  SBA  to  provide 
additional  management  and  technical 
assistance  through  its  service  providers 
exclusively  to  small  business  concerns 
eligible  to  receive  8(a)  contracts, 
including: 

(a)  Assistance  to  develop 
comprehensive  business  plans  with 
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specific  business  targets,  objectives,  and 
goals; 

(b)  Other  nonfinancial  services 
necessary  for  a  Participant's  growth  and 
development,  including  loan  packaging; 

and 

(c)  Assistance  in  obtaining  equity  and 
debt  financing. 

PART  134— {AMENDED] 

7.  The  authority  citation  for  13  CFR 
part  134  continues  to  read  as  follows: 

Authority:  5  U.S.C  504;  15  U.S.C  632, 
634(b)(6]  and  637(a). 

7a.  Section  134.201  is  amended  by 
revising  the  second  and  third  sentences 
to  read  as  follows: 

§134.201     Scope  of  th«  njles  in  *i8 
subpart  B. 

•   •   •  Specific  procedural  rules 
pertaining  to  8(a)  program  appeals  and 
to  proceedings  under  the  Program  Fraud 
Civil  Remedies  Act  are  set  forth, 
respectively  in  subpart  D  of  this  part 
and  part  142  of  this  chapter.  In  the  case 
of  a  conflict  between  a  particular  rule  in 
this  subpart  and  a  rule  of  procedure 
pertaining  to  OHA  appearing  in  another 
subpart  of  this  part  or  another  part  of 
this  chapter,  the  latter  rule  shall  govern. 

8.  Section  134.202  is  amended  in 
paragraph  (c)  by  removing  the  reference 
to  "subpart  D  of  this  part"  and  inserting 
in  its  place  the  phrase  "subpart  E  of  this 
part,"  and  in  paragraph  (d)  by  removing 
the  phrase  "§  124.211"  and  inserting  in 
its  place  the  phrase  "§  134.305." 

9.  Section  134.203  is  amended  by 
redesignating  paragraphs  (a)(2)  through 
(4)  as  paragraphs  (a)(3)  through  (5)  and 
adding  the  following  new  paragraph 
(a)(2): 

§134.203    Thep««tion. 

(a)  •  *  * 

(2)  The  SBA  determination  being 
appealed. 

•        »        •        *        • 

10.  Section  134.211  is  amended  by 
adding  the  following  new  paragraph  (d): 

§134,211    Motions. 


a^'."  at  the  end  of  paragraph  (a)(2).  and 
by  removing  paragraph  (a)(3). 

13.  Subpart  D  is  redesignated  as 
Subpart  E,  §§  134.401  through  134.418 
are  redesignated  as  §§  134.501  through 
134.518.  and  the  following  new  Subpart 
D  is  added; 

Subpart  D— Ru»«»  of  Practice  for  Appeals 

Under  the  8(a)  Program 

134.401     Scope  of  the  rules  in  this  subpart 

D. 
134.402 
134.403 
134.404 

Judge. 

134.405  Jurisdiction. 

1 34.406  Review  of  administrBtive  record. 

134.407  Evidence  beyond  the  record  and 
discovery. 

134.408  Decision  on  appeal 


Appeal  jjetition. 

Service  of  appeal  petition. 

Decision  by  Administrative  Law 


(d)  Stay.  A  motion  to  dismiss  stays  the 
time  to  answer.  The  Judge  will  establish 
the  time  for  serving  and  filing  an  answer 
in  the  order  determining  the  motion  to 
dismiss. 

§134.213    [Ainencted] 

11.  Section  134.213(a)  is  amended  by 
removing  the  second  sentence. 

§134.222    [Anrwnded] 

12.  Section  134.222  is  amended  by 
removing  the  ";"  and  the  word  "or"  at 
the  end  of  paragraph  (a)(2),  by  inserting 


Subpart  D — Rules  of  Practice  for 
Appeals  Under  tf>e  8(a)  Program 

§134.401     Scope  of  the  rules  In  this 
sut>partD. 

The  rules  of  practice  in  this  subpart 
D  apply  to  all  appeals  to  OHA  from: 

(a)  Denials  of  8(a)  BD  program 
admission  based  solely  on  a  negative 
finding(s)  of  social  disadvantage, 
economic  disadvantage,  ownership  or 
control  pursuant  to  §  124.206  of  this 
title; 

(b)  Early  graduation  pursuant  to 
§§124.302  and  124.304; 

(c)  Termination  pursuant  to 
§§124.303  and  124.304; 

(d)  Denials  of  requests  to  issue  a 
waiver  pursuant  to  §  124.515;  and 

(e)  Suspensions  pursuant  to 
§  124.305(a). 

§  1 34.402    A  ppeal  petition. 

In  addition  to  the  requirements  of 
§  134.203,  an  appeal  petition  must  state, 
with  specific  reference  to  the 
determination  and  the  record 
supporting  such  determination,  the 
reasons  why  the  determination  is 
alleged  to  be  arbitrary,  capricious  or 
contrary  to  law. 

§  134.403    Service  of  appeal  petition. 

(a)  Concurrent  with  its  fiUng  with 
OHA,  a  concern  must  also  serve  SBA's 
AA/8(a)BD  and  the  appropriate 
Associate  General  Counsel  in  SBA's 
Office  of  General  Counsel  with  a  copy 
of  the  petition,  including  attachments. 

(1)  For  apjjeals  relating  to  denials  of 
program  admission  pursuant  to 

§  124.206  of  this  title,  siispensions  of 
program  assistance  pursuant  to 
§  124.305,  or  denials  of  requests  for 
waivers  piusuant  to  §  124.515,  a 
petitioner  must  serve  the  SBA's 
Associate  General  Coimsel  for  General 
Law. 

(2)  For  appeals  relating  to  early 
graduation  pursuant  to  §§  124.302  and 


124.304  or  termination  pursuant  to 
§§  124.303  and  124.304,  a  petitioner 
must  serve  the  SBA's  Associate  General 
Counsel  for  Litigation. 

(3)  Service  on  SBA's  Office  of  General 
Counsel  generally  or  the  SBA  General 
Counsel  do  not  meet  the  service 
requirements  of  this  section. 

(b)  Service  should  be  addressed  to  the 
AA/8(a)BD  and  the  applicable  Associate 
General  Counsel  at  the  Small  Business 
Administration,  409  3rd  Street.  SW, 
Washington,  DC  20416. 

§  134.404    Decision  by  Administrative  Law 
Judge. 

Appeal  proceedings  brought  under 
this  subpart  will  be  conducted  by  an 
Administrative  Law  Judge. 

§134.405    Jurisdiction. 

(a)  The  Administrative  Law  Judge 
selected  to  preside  over  an  apf>eal  shall 
decline  to  accept  jurisdiction  over  any 
matter  if: 

(1)  The  appeal  does  not.  on  its  face. 
allege  facts  that,  if  proven  to  be  true, 
would  warrant  reversal  or  modification 
of  the  determination,  including  appeals 
of  denials  of  8(a)  BD  program  admission 
based  in  whole  or  in  part  on  grounds 
other  than  a  negative  finding  of  social 
disadvantage,  economic  disadvantage, 
ownership  or  control; 

(2)  The  appeal  is  untimely  filed  under 
§  134.202  or  is  not  otherwise  filed  in 
accordance  with  the  requirements  of 
this  subpart  or  the  requirements  in 
subparts  A  and  B  of  this  part;  or 

(3)  The  matter  has  been  decided  or  is 
the  subject  of  an  adjudication  before  a 
court  of  competent  jurisdiction  over 
such  matters. 

(b)  Once  the  Administrative  Law 
Judge  accepts  jurisdiction  over  an 
appeal,  subsequent  initiation  of  an 
adjudication  of  the  matter  by  a  court  of 
competent  jurisdiction  will  not  preclude 
the  Administrative  Law  Judge  from 
rendering  a  final  decision  on  the  matter. 

(c)  Jurisdiction  of  the  Administrative 
Law  Judge  in  a  suspension  case  is 
limited  to  the  issue  of  whether  the 
protection  of  the  Government's  interest 
requires  suspension  pending  resolution 
of  the  termination  action,  unless  the 
Administrative  Law  Judge  has 
consolidated  the  suspension  appeal 
with  the  corresponding  termination 
appeal. 

§  1 34.406    Review  of  the  administrative 
record. 

(a)  Except  as  provided  in  §  134.407, 
any  proceeding  conducted  under  this 
subpart  shall  be  decided  solely  on  a 
review  of  the  written  administrative 
record. 

(b)  The  Administrative  Law  Judge's 
review  is  limited  to  determining 
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whether  the  Agency's  determination  is 
arbitrary,  capricious,  or  contrary  to  law. 
As  long  as  the  Agency's  determination 
is  reasonable,  the  Administrative  Law 
Judge  must  uphold  it  on  appeal. 

(cj  The  administrative  record  must 
contain  all  documents  that  are  relevant 
to  the  determination  on  appeal  before 
the  Administrative  Law  Judge  and  upon 
which  the  SBA  decision-maker  relied. 
The  administrative  record,  however, 
need  not  contain  all  documents 
pertaining  to  the  petitioner.  For 
example,  the  administrative  record  in  a 
termination  proceeding  need  not 
include  the  Participant's  entire  business 
plan  file,  documents  pertaining  to 
specific  8(a)  contracts,  or  the  firm's 
application  for  participation  in  the  8{a) 
BD  program  if  they  are  uiuelated  to  the 
termination  action.  The  petitioner  may 
object  to  the  absence  of  a  document, 
previously  submitted  to  or  sent  by  SBA, 
which  the  petitioner  believes  was 
erroneously  omitted  from  the 
administrative  record. 

(d)  Where  the  Agency  files  its  answer 
to  the  appeal  petition  aijfter  the  date 
specified  in  §  134.206.  the 
Administrative  Law  Judge  may  decline 
to  consider  the  answer  and  base  his  or 
her  decision  solely  on  a  review  of  the 
administrative  record. 

(e)  The  Administrative  Law  Judge 
may  remand  a  case  to  the  AA/8(a)BD 
(or,  in  the  case  of  a  denial  of  a  request 
for  waiver  under  §  124.515  of  this  title, 
to  the  Administrator)  for  further 
consideration  if  he  or  she  determines 
that,  due  to  the  absence  in  the  written 
administrative  record  of  the  reasons 
upon  which  the  determination  was 
based,  the  administrative  record  is 
insufficiently  complete  to  decide 
whether  the  determination  is  arbitrary, 
capricious  or  contrary  to  law,  or  where 
it  is  clearly  apparent  from  the  record 
that  SBA  made  an  erroneous  factual 
finding  (e.g.,  SBA  double  counted  an 
asset  of  an  individual  claiming 
disadvantaged  status)  or  a  mistake  of 
law  (e.g.,  SBA  applied  the  wrong 
regulatory  provision  in  evaluating  the 
case).  Such  a  remand  will  be  for  a 
period  of  10  working  days. 

§134.407    Evidence  beyond  ttt«  record  and 
discovery. 

(a)  The  Administrative  Law  Judge 
may  not  admit  evidence  beyond  the 
written  administrative  record  nor  permit 
any  form  of  discovery  unless  he  or  she 
first  determines  that  the  petitioner, 
upon  written  submission,  has  made  a 
substantial  showing,  based  on  credible 
evidence  and  not  mere  allegation,  that 
the  Agency  determination  in  question 
may  have  resulted  fi-om  bad  faith  or 
improper  behavior. 


(1)  Prior  to  any  such  determination, 
the  Administrative  Law  Judge  must 
permit  SBA  to  respond  in  writing  to  any 
allegations  of  bad  faith  or  improper 
behavior. 

(2)  Upon  a  determination  by  the 
Administrative  Law  Judge  that  the 
petitioner  has  made  such  a  substantial 
showing,  the  Administrative  Law  Judge 
may  permit  appropriate  discovery,  and 
accept  relevant  evidence  beyond  the 
written  administrative  record,  which  is 
specifically  limited  to  the  alleged  bad 
faith  or  improper  behavior. 

(b)  A  determination  by  the 
Administrative  Law  Judge  that  the 
required  showing  set  forth  in  paragraph 
(a)  of  this  section  has  been  made  does 
not  shift  the  burden  of  proof,  which 
continues  to  rest  with  the  petitioner. 

$  134.408    Decision  on  appeal. 

(a)  A  decision  of  the  Administrative 
Law  Judge  under  this  subpart  is  the  final 
agency  decision,  and  is  binding  on  the 
parties. 

(b)  The  Administrative  Law  Judge 
shall  issue  a  decision,  insofar  as 
practicable,  within  90  days  after  an 
appeal  petition  is  filed.  If  the 
Administrative  Law  Judge  does  not 
issue  a  decision  within  90  days  after  an 
appeal  petition  is  filed,  he  or  she  must 
indicate  the  reason  that  the  90-day  time 
limit  has  not  been  met  in  the  decision, 
when  issued. 

(c)  The  Administrative  Law  Judge 
may  reconsider  an  appeal  decision 
within  20  days  of  the  decision  if  there 
is  a  clear  showing  of  an  error  of  fact  or 
law  material  to  the  decision. 

Dated:  February  13, 1998. 
Aida  AJvarez, 
Administrator 

[FR  Doc.  98-17196  Filed  &-26-98;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  124 

8(a)  Business  Development/Small 
Disadvantaged  Business  Status 
Determinations 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  In  response  to  the  Department 
of  Justice's  review  of  Federal 
procurement  affirmative  action 
programs  and  amendments  to  the 
Federal  Acquisition  Regulation  to 
implement  a  government-wide  small 
disadvantaged  business  (SDB)  program, 
the  Small  Business  Administration 
(SBA)  issues  this  final  rule  estabUshing 
the  procedural  framework  for  certifying 


firms  as  SDBs  and  for  processing 
protests  challenging  the  disadvantaged 
status  of  a  firm  claiming  to  be  an  SDB. 
DATES:  Effectove  Dates.  The 
amendments  made  by  this  rule  to 
subpart  A  of  13  CFR  part  124  are 
effective  on  June  30.  1998.  Sections 
124.1001  through  124.1016  of  subpart  B 
of  13  CFR  part  124  are  effective  on 
August  24, 1998.  With  the  exeptions  of 
§§  124.1017(b)  and  124.1020(c)(2), 
§§  124.1017  through  124.1024  of  subpart 
B  of  13  CFR  part  124  are  effective  on 
October  1, 1998.  Sections  124.1017(b) 
and  124.1020(c)(2)  of  subpart  B  of  13 
CFR  part  124  are  effective  on  January  1, 
1999. 

Compliance  Dates.  SBA  will  begin  to 
accept  and  process  applications  for  SDB 
certifications  as  of  August  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Calvin  Jenkins,  Deputy  Associate 
Deputy  Administrator  for  Government 
Contracting  and  Minority  Enterprise 
Development,  at  (202)  205-6459. 
SUPPLEMENTARY  INFORMATION:  On  May  9, 
1997,  the  Department  of  Defense  (DOD). 
the  General  Services  Administration 
(GSA),  and  the  National  Aeronautics 
and  Space  Administration  (NASA) 
proposed  amendments  to  the  Federal 
Acquisition  Regulation  (FAR) 
concerning  programs  for  small 
disadvantaged  business  concerns.  62  FR 
25786.  The  amendments  were  intended 
to  conform  to  a  Department  of  Justice 
(DOJ)  proposal  to  reform  affirmative 
action  in  Federal  procurement  [see  61 
FR  26042)  and  to  comply  with  the 
constitutional  standards  estabUshed  by 
the  Supreme  Court  in  Adarand 
Constructors,  Inc.  v.  Pena,  115  S.Q. 
2097  (1995).  The  proposed  amendments 
to  the  FAR  included  procedures  by 
which  a  firm  claiming  to  be  owmed  and 
controlled  by  one  or  more 
disadvantaged  individuals  could  certify 
its  status  as  a  small  disadvantaged 
business  (SDB)  concern  for  purposes  of 
receiving  a  benefit  as  an  SDB  in 
connection  with  a  Federal  procurement. 
The  proposed  FAR  change  also 
contained  procedures  by  which  an 
interested  party  may  protest  a  small 
business  concern's  disadvantaged  status 
to  the  Small  Business  Administration 
(SBA).  In  response  to  and  in 
conjunction  with  the  DOJ  and  FAR 
reform  proposals,  on  August  14, 1997, 
SBA  published  in  the  Federal  Register, 
62  FR  43584,  a  proposed  rule  to  amend 
13  CFR  part  124.  Subpart  A  of  the 
proposed  part  1 24  dealt  with  changes 
pertaining  to  the  8(a)  Business 
Development  (8(a)  BD)  program  which 
is  authorized  by  sections  7(j)(10)  and 
8(a)  of  the  Small  Business  Act,  15  U.S.C 
636(j)(10),  637(a).  Subpart  B  of  proposed 


35788  Federal  Register / Vol.  63.  No.  125 /Tuesday.  June  30.  1998  /  Rules  and  Regulations 


part  124  dealt  with  SBA's  role  in  the 
certification  and  protest  of  small 
disadvantaged  businesses,  as 
contemplated  by  the  DOJ  and  FAR 
proposals.  SBA  is  finalizing  the  vast 
majority  of  subpart  A  of  13  CFR  part  124 
as  a  separate  rulemaking  action.  This 
rule  finalizes  subpart  B  of  13  CFR  part 
124.  discussing  fully  all  substantive 
comments  received  regarding  subpart  B 
in  response  to  the  August  14, 1997 
proposed  rule.  This  rule  also  makes  four 
changes  to  subpart  A  of  13  CFR  part  124 
in  order  to  take  into  accoxmt  the  effect 
that  benchmark  achievement,  explained 
below,  may  have  on  the  8(a)  BD 
program. 

As  recommended  in  the  DOJ  review  of 
Federal  affirmative  action  procurement 
programs,  subpart  B  of  part  124  as  set 
forth  in  this  rule  describes  standards 
and  procediues  by  which  a  firm  can 
apply  to  be  recognized  as  a  small 
disadvantaged  business  (SDB).  Under 
the  rule,  SBA,  or,  where  SBA  deems  it 
appropriate.  SBA-approved  state 
agencies,  private  sector  organizations  or 
business  concerns  (called  Private 
Certifiers),  will  determine  whether  a 
firm  is  owned  and  controlled  by 
specified  individuals  claiming  to  be 
disadvantaged.  Where  a  Private  Certifier 
determines  ownership  and  control,  the 
Private  Certifier  will  issue  a  written 
decision  as  to  whether  the  appUcant  is 
actually  owned  and  controlled  by  the 
individuals  identified  as  claiming 
disadvantaged  status,  and  will  forward 
the  apphcation  along  with  a  copy  of  its 
decision  to  SBA  for  further  processing 
as  to  the  other  aspects  of  SDB  eligibility. 
Where  the  Private  Certifier  finds  that  the 
appUcant  is  not  owned  and  controlled 
by  the  individuals  claiming 
disadvantaged  status,  its  decision  will 
state  the  specific  reasons  for  the  finding, 
and  inform  the  appUcant  of  its  right  to 
appeal  the  decision  to  SBA's  Office  of 
Hearings  and  Appeals  (OHA).  Where 
SBA  determines  ownership  and  control, 
SBA  will  first  determine  whether  the 
applicant  is  owned  and  controlled  by 
the  individual(s)  claiming  to  be 
disadvantaged.  If  SBA  determines  that 
the  applicant  is  not  owned  and 
controlled  by  the  individual(s)  claiming 
disadvantaged  status,  SBA  wiU  issue  a 
written  decision  addressing  only  the 
ownership  and  control  issues.  If  SBA 
determines  that  the  appUcant  is  owned 
and  controlled  by  the  individual(s) 
claiming  disadvantaged  status,  SBA  will 
issue  a  single  written  decision  as  to 
whether  the  appUcant  quaUfies  as  an 
SDB.  Such  a  decision  will  include  the 
ownership  and  control  of  the  firm,  the 
size  status  of  the  firm,  and  the 
disadvantaged  status  of  those 


individuals  claiming  to  be 
disadvantaged.  An  applicant  may 
appeal  SBA's  determination  that  it  is 
not  owned  and  controlled  by  those 
individuals  claiming  disadvantaged 
status,  or  its  decision  that  one  or  more 
of  the  individuals  claiming 
disadvantaged  status  are  not  actually 
disadvantaged  to  OHA.  An  appUcant 
may  also  request  a  formal  size 
determination  with  the  appUcable  SBA 
Government  Contracting  Area  Office. 

Individuals  who  are  members  of 
certain  designated  groups  are  presumed 
to  be  socially  and  economically 
disadvantaged.  SBA  will  consider 
evidence  presented  to  it  which  is 
contrary  to  the  presumptions,  and  may 
seek  further  information  from  the 
appUcant  individuals.  Other  individuals 
must  submit  a  narrative  statement 
identifying  personally  how  their  entry 
into  or  advancement  in  the  business 
world  has  been  impaired  because  of 
their  individual  social  disadvantage, 
and  how  their  abiUty  to  compete  in  the 
free  enterprise  system  has  been 
impaired  due  to  diminished  capital  and 
credit  opportunities.  These  procedures 
are  completely  separate  from  the  8(a)  BD 
requirements.  The  rule  describes 
procedures  for  listing  and  removing 
firms  from  an  SBA-maintained  on-line 
register  of  certified  SDBs.  With  respect 
to  the  8(a)  BD  program,  the  rule  also 
provides  regulatory  authority  for  SBA, 
in  its  discretion,  to  Umit  program  entry, 
accelerate  program  graduation,  and  limit 
the  numbers  of  8(a)  contracts  available 
when  the  benchmarks  referred  to  in  the 
FAR  are  achieved  in'particular 
industries. 

SBA  has  attempted  to  write  the 
regulations  in  plain  EngUsh. 

Discussion  of  Public  Conunent 

SBA  received  several  comments 
concerning  the  application  of 
benchmarks  to  the  "8(a)  BD  program. 
Some  comments  questioned  the 
methodology  of  establishing 
benchmarks.  Neither  the  proposed  rule 
nor  this  final  rule  addresses  the  way  in 
which  benchmarks  will  be  developed. 
As  such,  those  comments  are  not 
relevant  to  this  rulemaking,  and  SBA 
makes  no  changes  in  response  to  them. 
A  few  comments  expressed  concern 
about  the  actions  SBA  may  take  when 
the  benchmark  is  exceeded  in  a 
particular  industry  (i.e.,  SBA  may 
decide  not  to  accept  an  appUcation  for 
the  8(a)  BD  program  from  a  concern  in 
that  industry  (§  124.108(f));  SBA  may 
accelerate  graduation  of  Participants 
(§  124.302(d));  or  SBA  may  elect  not  to 
accept  a  requirement  as  an  8(a)  contract 
(§  124.504(d)).  While  the  regulations 
give  SBA  discretion  to  take  any  of  those 


actions  in  appropriate  circumstances, 
they  do  not  mandate  that  such  actions 
be  taken  in  any  case.  In  considering 
whether  to  take  action  under  these 
provisions,  the  SBA  Administrator  will 
weigh  the  business  development 
purposes  of  the  program  in  every  case. 
Part  124,  subpart  B:  Subpart  B  of  the 
Augtist  14, 1997  proposed  rule  defined 
what  an  SDB  is  and  set  forth  the 
procedures  by  which  a  firm  can  be 
recognized  as  an  SDB.  Each  of  the 
significant  comments  received  regarding 
subpart  B  and  the  changes  made  to 
subpart  B  are  identified  below. 

Proposed  §  124.1001  defined  an  SDB 
as  a  business  whidn  is  owned  and 
controlled  by  om  or  more 
disadvantaged  individuals.  One 
commenter  ncrted  that  this  omitted 
references  tycertain  entities  which  are 
considered^sadvantaged.  SBA  agrees 
with  this  comment,  and  this  final  rule  ^ 
changes  §  124.1001  to  make  clear  that 
firms  owned  and  controlled  by  the 
following  entities,  i.e.,  Alaska  Native 
Corporations  (ANCs),  Community 
Development  Corporations  (CDCs), 
Indian  tribes  (tribes)  or  Native  Hawaiian 
Organizations  (NHOs),  are  considered 
disadvantaged. 

Proposed  §  124.1002(d)  would  have 
required  SBA  to  consider  the 
"character"  of  each  individual  claiming 
disadvantaged  status  in  determining 
whether  a  firm  quaUfied  as  an  SDB. 
Upon  further  reflection,  SBA  does  not 
believe  that  SBA  should  look  at  the 
character  of  the  firm  or  individuals 
claiming  disadvantaged  status  as  part  of 
its  SDB  determination.  The  requirement 
that  a  firm  and  its  principals  possess 
"good  character"  should  be  a 
responsibility  issue  to  be  determined  by 
the  contracting  officer  in  connection 
with  each  contract  for  which  the  firm  is 
the  apparent  successful  offeror,  and 
should  have  no  bearing  on  whether  a 
firm  should  be  classified  as  an  SDB.  As 
such,  SBA  has  deleted  that  requirement 
from  this  final  rule. 

Proposed  §  124.1002(b)(4)  Usted  as  a 
requirement  for  SDB  status  (relating  to 
DOD,  NASA  and  Coast  Guard 
procurements)  the  additional 
requirement  that  a  majority  of  the  SDB's 
earnings  accrue  directly  to  the 
disadvantaged  individuals.  One 
commenter  questioned  why  this 
restriction  applied  only  to  DOD,  NASA 
and  the  Coast  Guard.  The  reason  for  the 
limited  appUcabiUty  is  that  the 
restriction  appears  in  the  authorizing 
legislation  for  the  SDB  program 
applying  to  DOD,  NASA  and  Coast 
Guard  (see  section  1207  of  the  Defense 
Acquisition  Improvement  Act  of  1986, 
PubUc  Law  99-661),  but  not  in  the 
authorizing  legislation  for  the 
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Covemment-Made  SDB  program  (see 
section  7102  of  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355).  This  rule  is  consistent  with 
this  statutory  distinction. 

Proposed  §  124.1002(f)(4)  required 
that  a  majority  of  a  joint  vent\ira's 
earnings  must  accrue  directly  to 
disadvantaged  individuals  and  entities. 
One  commenter  noted  that  this 
provision  could  be  read  to  impose  an 
additional  requirement  on  ANCs  that 
would  be  contrary  to  43  U.S.Q  1626(e). 
SBA  does  not  believe  this  to  be  true 
because  the  provision  was  meant  to 
apply  to  SDBs  owned  by  disadvantaged 
individuals  and  not  to  those  owned  by 
tribes.  ANCs,  CDCs  or  NHOs. 
Nevertheless,  SBA  has  deleted  this 
provision  from  the  final  rule  because  it 
is  contract  specific  and  should  not  affect 
whether  a  firm  should  be  considered  an 
SDB  generally. 

The  final  rule  deletes  proposed 
§  124.1002(g).  the  requirement  that  an 
SDB  must  perform  certain  specified 
percentages  of  work  with  its  own 
employees.  Upon  further  deUberation, 
SBA  believes  that  this  requirement  is  a 
contract  specific  requirement  and  does 
not  belong  in  the  regulations  defining 
what  an  SDB  is.  SBA  has  added  a  new 
paragraph  (g)  clarifying  that  the 
ownership  restrictions  contained  in 
§§  124.105(g)  and  (h)  do  not  apply  to 
SDB  eligibility.  Those  restrictions  apply 
to  the  8(a)  BD  program  because  it  is  a 
business  development  program. 

Proposed  §§  124.1003  through 
124.1009  set  forth  various  requirements 
relating  to  Private  Certifiere.  The 
proposed  rule  stated  that  F*rivate 
Certifiers  would  perform  determinations 
of  ownership  and  control  and  that  SBA 
would  perform  such  determinations 
where  "a  Private  Certifier  is  not 
reasonably  available."  SBA  received 
several  comments  on  the  proposed  use 
of  Private  Certifiers.  One  commenter 
stated  that  the  use  of  Private  Certifiers 
provided  a  quick  and  cost  effective 
certification  process.  Several 
commentera  were  concerned  about  the 
required  quahfications.  if  any.  of  the 
Private  Certifiers,  the  procedures  to  be 
used  by  them  in  the  certification 
process,  and  the  monitoring  of  the 
Private  Certifiers.  One  commenter 
strongly  disagreed  with  the  use  of 
Private  Certifiers  to  determine 
ownership  and  control  in  any  case,  and 
believed  Uiat  SBA  was  better  suited  for 
this  responsibihty. 

Upon  further  deliberation,  SBA  does 
not  believe  it  is  prudent  to  limit  its 
ability  to  perform  ownership  and 
control  determinations  only  to 
situations  where  Private  Certifiers  are 
not  available.  The  final  rule  still 


authorizes  SBA  to  approve  Private 
Certifiers  and  for  Private  Certifiers  to 
perfiorm  ownership  and  control 
determinations  in  appropriate 
drciunstances.  However,  it  will  be 
within  SBA's  discretion  as  to  when  and 
to  what  extent  Private  Certifiers  will  be 
utilized  in  the  SDB  certification  process. 
A  firm  seeking  to  be  certified  as  an  SDB 
should  contact  its  local  SBA  field  office 
to  learn  whether  to  submit  its  SDB 
application  to  SBA  or  to  a  Private 
Qartifier.  SBA's  Homepage  on  the 
Internet  will  also  identify  this 
information. 

In  addition,  in  response  to  concerns 
about  SBA's  monitoring  Private 
Certifiers,  the  final  rule  (§  124.1003) 
provides  that  SBA  will  establish 
standards  regarding  qualifications, 
monitoring,  procedures  and  use,  if  any. 
of  Private  Certifiers.  SBA  will  estabUsh 
these  standards  in  the  dociunent 
approving  an  organization  or  concern  as 
a  Private  Certifier. 

Propoaed  §  124.1004  described  how 
an  organization  or  business  concern 
becomes  a  Private  Certifier.  The  SBA 
received  five  comments  regarding  this 
proposed  sectioiL  One  commenter 
stated  that  training  should  be 
mandatory.  While  SBA  believes  that 
training  will  be  necessary  in  many 
cases,  it  may  not  be  needed  in  every 
case.  As  such.  SBA  has  retained  its 
flexibility  to  require  training  where 
appropriate.  A  second  commenter  stated 
that  a  monitoring  system  should  be 
developed.  SBA  agrees  and  has 
provided  for  SBA  monitoring  in 
§  124.1003.  A  third  commenter  stated 
that  the  Private  Certifiers  should  be 
nonprofit  organizations  or  governmental 
agencies  and  not  private  sector 
organizations.  SBA  considered  this 
comment,  but  has  decided  not  to  restrict 
Private  Certifiere  in  this  way.  Nonprofit 
organizations  and  state  and  local 
governmental  agencies  may  apply  and 
be  granted  status  as  Private  Certifiers. 
However,  SBA  does  not  believe  that 
those  are  the  only  entities  reasonably 
capable  of  providing  this  service.  Such 
a  restriction  is  imnecessary  and  would 
be  contrary  to  poUcies  that  generally 
encourage  competition. 

Proposed  §  124.1004(f)  prohibited  a 
Private  Certifier  from  certifying  any 
company  with  which  it  has  other 
business  dealings,  but  did  not  specify  a 
timeframe  for  limiting  such  dealings  or 
what  types  of  activities  SBA  was  in  fact 
attempting  to  limit.  Upon  further 
deliberation,  SBA  beUeves  that  this 
regulation  should  provide  the  general 
authority  for  SBA  to  prohibit  conflicts  of 
interest  between  a  Private  Certifier  and 
those  firms  that  come  to  it  seeking  an 
owmership  and  control  determination 


and  protect  the  integrity  of  the  Private 
Certifier  decision-making  process.  SBA 
believes  that  the  document  (e.g.. 
contract)  that  authorizes  an  entity  to  act 
as  a  Private  Certifier  should  detail  the 
specific  conditions  or  limitations  on 
other  business  transactions  between  the 
Private  Certifier  and  those  firms  for 
which  it  performs  an  ownership  and 
control  determination.  These 
restrictions  may  pertain  to  past 
relationships  (so  that  a  Private  Certifier 
could  not  process  an  SDB  application 
for  a  firm  with  which  it  had  certain 
business  dealings  in  the  f>ast)  or  to 
futiue  transactions  (so  that  the  Private 
Certifier  could  not  engage  in  certain 
business  relationships  with  a  firm  for  a 
specified  period  of  time  after  processing 
the  firm's  SDB  application).  SBA  does 
not  intend  to  preclude  a  Private  Certifier 
from  making  a  determination  with 
respect  to  a  firm's  SDB  status  for  both 
federal  and  state/local  SDB  programs. 
That  is  not  the  type  of  "other  business 
transactions"  that  this  regulation  is 
intended  to  prohibit. 

Proposed  §  124.1005  allowed  Private 
Certifiers  to  charge  a  reasonable  fee  to 
proce^  the  firm's  determination  of 
ownership  and  control.  There  were  two 
comments  on  this  section.  The  first 
commenter  noted  that  the  language  was 
confusing.  SBA  revised  the  language  in 
the  first  sentence  in  response  to  this 
comment.  The  second  commenter,  a 
Federal  agency,  stated  that  the  fee 
should  be  the  same  whether  or  not  the 
applicant  receives  SDB  certification. 
SBA  agrees  and  has  adopted  this 
language  in  the  final  regulation.  In 
addition,  SBA  has  amended  this  section 
to  provide  that  SBA  may  charge  a  fee  to 
process  ownership  and  control 
determinations  where  SBA  performs 
ownership  and  control  determinations. 
From  time  to  time,  SBA  will  publish  a 
Notice  in  the  Federal  Register 
identifying  any  fee  that  SBA  decides  to 
charge  to  process  a  firm's  determination 
of  ownership  and  control.  Any  funds 
received  by  SBA  to  make  these 
determinations  will  be  remitted 
promptly  to  the  Treasury  of  the  United 
States  as  miscellaneous  receipts. 

Proposed  §  124.1008  explained  the 
process  to  become  certified  as  an  SDB. 
SBA  received  several  comments  on  this 
propK)sed  section.  Three  comments 
suppKirted  the  proposed  language,  and 
stated  that  this  section  would  improve 
the  efficiency  of  the  process  and  reduce 
paperwork.  A  few  conunents  addressed 
the  need  for  a  method  of  monitoring  the 
Private  Certifiers  and  their  fees.  As 
noted  above,  §  124.1003  of  the  final  rule 
provides  authority  for  SBA  to  include 
specific  monitoring  provisions  in  the 
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document  approving  an  organization  or 
concern  to  be  a  Private  Certifier. 

One  commenter  questioned  the 
automatic  inclusion  of  current  8(a)  BD 
Participants  as  SDBs.  SEA  continues  to 
believe  that  such  inclusion  is  proper. 
An  8(a)  BD  concern's  continuing 
eligibihty  as  an  SDB  will  be  reviewed  as 
part  of  the  concern's  annual  review  for 
the  8(a)  BD  program. 

The  final  rule  also  removes  all 
references  in  §  124.1008  to  procuring 
agencies  as  certifiers.  All  SDB 
certifications  will  be  made  by  SBA  and 
its  Private  Certifiers. 

One  commenter  specifically  requested 
that  an  ANC-owned  firm  be  permitted  to 
apply  for  SDB  status  through  the  SBA 
Anchorage  Office.  To  address  this 
concern.  SBA  has  added  language  to 
§  124.1008(a)(1)  allowing  SBA  flexibility 
to  direct  where  applications  should  be 

made. 

Proposed  §  124.1008(b)  listed  the 
required  forms  and  documents  to  be 
submitted  by  the  applicant  for  SDB 
certification.  One  commenter.  noted  that 
the  required  "small  business  self 
certification"  should  be  included  in  this 
section.  SBA  does  not  adopt  this 
comment.  SBA  concluded  that  it  was 
not  necessary  to  detail  every  form  or 
piece  of  information  that  SBA  might 
request  from  an  SDB  applicant.  Instead, 
the  final  rule  condenses  §  124.1008(b)  to 
provide  that  an  SDB  appUcant  must 
submit  the  same  forms  and  attachments 
required  by  SBA  when  applying  to  the 
8(a)  BD  program.  This  change  gives  SBA 
the  flexibility  to  request  whatever 
information  is  needed  to  make  an 
informed  decision. 

SBA  has  clarified  throughout  this 
section  that  ownership  and  control 
determinations  may  be  made  by  either 
SBA.  or  where  SBA  deems  it 
appropriate,  by  Private  Certifiers.  SBA 
has  added  a  new  §  124.1008(d)(3)  giving 
SBA  the  discretion  in  any  case  to 
analyze  and  determine  whether  a  firm  is 
owned  and  controlled  by  one  or  more 
individuals  claiming  disadvantage.  SBA 
believes  that  this  paragraph  provides 
needed  fiexibiUty  to  the  regulation  to 
ensure  that  the  SDB  certification  process 
r\ms  smoothly  in  all  circumstances.  The 
final  rule  also  adds  a  new 
§  124.1008(d)(4)  which  authorizes  SBA's 
program  office  to  re-evaluate  an 
ownership  and  control  decision  by  a 
Private  Certifier  where  SBA  receives 
credible  evidence  that  the  Private 
Certifier  has  substantially  disregarded 
the  applicable  eligibiUty  criteria.  This 
provision  provides  to  SBA  the  authority 
to  quickly  correct  a  determination  that 
it  beUeves  to  be  clearly  contrary  to  the 
eligibility  requirements,  and  should 
promote  more  consistent  decisions. 


Proposed  §  124.1008(e)  was  originally 
entitled  "SDB  Certification."  A 
commenter  stated  that  this  was 
misleading  in  light  of  the  fact  that 
subsection  (e)  dealt  with  disadvantaged 
status.  SBA  agrees  and  has  renamed 
subsection  (e)  "Disadvantaged 
determination." 

Proposed  §  124.1008(e)(1)  stated  that 
those  claiming  disadvantaged  status 
who  are  members  of  a  designated  group 
are  presumed  to  be  socially  and 
economically  disadvantaged.  A  Federal 
agency  commenter  suggested  deleting 
the  phrase  "and  economically 
disadvantaged."  contained  in 
§  124.1008(e)(1)  as  inconsistent  with 
proposed  §  124.1002(c).  which  requires 
a  net  worth  of  less  than  $750,000.  SBA 
does  not  agree  that  the  language 
contained  in  §  124.1008(e)(1)  conflicts 
with  the  monetary  requirement  of 
§  124.1002(c).  and  beheves  that 
eliminating  the  presumption  for 
economic  disadvantage  would  be 
contrary  to  the  underlying  statutory 
authority.  The  presumption  of 
disadvantage  for  Federal  SDB  programs 
is  based  on  the  authority  set  forth  in 
section  8(d)  of  the  Small  Business  Act. 
15  U.S.C.  §  637(d).  Section  8(d)(3)(C)(ii) 
clearly  authorizes  a  presumption  of  both 
social  and  economic  disadvantaged  for 
members  of  certain  designated  groups. 
When  members  of  the  designated  groups 
represent  to  SBA  that  they  are 
disadvantaged,  as  part  of  a  firm's 
application  for  SDB  status,  they 
represent  that  they  meet  the  $750,000 
net  worth  requirement  for  economic 
disadvantage.  Absent  credible  evidence 
to  the  contrary,  SBA  will  accept  this 
representation  because  of  the  statutory 
presumption.  Accordingly,  SBA  did  not 
change  the  presumption  in  the  final 
rule. 

The  final  rule  adds  a  new 
§  124.1008(e)(2)(ii).  This  provision 
states  the  obligations  of  the  Private 
Certifier  in  the  application  process 
concerning  individuals  who  are  not 
members  of  a  designated  group. 
Proposed  §§  124.1008(e)(2)  (ii)  through 
(f)  have  been  renumbered  for  easier 
understanding  and  subsection  (f)  has 
been  renamed  "SDB  Determination." 
Proposed  §  124.1008(e)(2)(ii)  stated 
that  if  one  or  more  of  the  individuals 
upon  whose  status  the  Private  Certifier 
relied  in  making  its  ownership  and 
control  decision  is  not  disadvantaged, 
the  Private  Certifier  would  reject  the 
firm's  apphcation  for  SDB  status.  One 
commenter  stated  that  this  language 
should  be  clarified  to  state  that  the  firm 
would  be  rejected  only  if  the 
disadvantaged  status  of  that  individual 
was  needed  to  establish  ownership  and 
control.  SBA  agrees,  and  has  amended 


renumbered  §  124.1008(0(2)  to  include 
this  language. 

The  final  rule  also  adds  a  new 
§  124.1008(1).  This  new  paragraph 
provides  that  if  a  firm  applying  for  SDB 
certification  has  a  current,  valid 
certification  as  a  disadvantaged  business 
enterprise  (DBE)  firom  a  Department  of 
Transportation  (DOT)  recipient.  SBA 
may  adopt  the  DBE  certification  as  an 
SDB  certification  when  determined  to 
be  appropriate. 

Proposed  §  124.1009  did  not  provide 
a  procedure  to  remand  an  application 
back  to  a  Private  Certifier.  A  Federal 
agency  commenter  expressed  concern 
that  there  was  no  such  procedure  in 
place  when  OHA  overruled  the  Private 
Certifier's  decision  regarding  ownership 
and  control  by  those  claiming 
disadvantaged  status.  SBA  has  revised 
§  124.1009  to  remedy  this  omission. 
SBA  has  also  expanded  and  clarified  the 
procedures  that  will  apply  to  an  appeal 
of  a  decision  of  a  Private  Certifier  in 
§  124.1009,  and  those  relating  to  an 
appeal  of  an  SBA  decision  in 

§124.1008(0. 

Proposed  §  124.1010  provided  that  a 
firm  could  not  represent  itself  as  an  SDB 
concern  for  purposes  of  receiving 
procurement  preferences  if  it  was  not  on 
the  SBA-maintained  list  of  qualified 
SDBs.  SBA  has  amended  this  section  to 
coincide  with  the  final  version  of  the 
FAR  to  provide  that  a  firm  may 
represent  itself  as  an  SDB  if  it  has 
submitted  an  application  for 
certification  and  that  application  is 
pending  either  at  SBA  or  with  a  Private 
Certifier.  The  final  rule  further  provides 
that  SBA  will  make  a  determination  on 
SDB  status  within  15  days  where  an 
SDB  applicant  is  determined  to  be  the 
successful  offeror  on  a  contract.  In  the 
event  that  SBA  fails  to  make  a 
determination  within  15  days,  the  firm 
will  not  be  eUgible  for  award,  and  the 
procuring  activity  will  award  to  another 
offeror. 

Proposed  §  124.1012  stated  that  a  firm 
may  reapply  for  certification  12  months 
after  the  date  of  the  final  SBA  decision 
to  decline  the  application.  One 
commenter  requested  that  the  period  for 
reapplication  begin  from  the  date  of 
submission  of  the  application,  rather 
than  denial.  SBA  does  not  agree  with 
this  suggestion,  and  has  made  no 
change. 

Proposed  §  124.1013  listed  the  criteria 
SBA  would  use  to  delete  names  on  the 
SDB  register.  A  Federal  agency 
commenter  noted  that  recent  graduates 
of  the  8(a)  BD  program  are  reviewed  for 
social  and  economic  disadvantage  each 
year,  through  their  final  year  of 
participation  and,  therefore,  it  is 
unnecessarily  burdensome  to  require 
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them  to  apply  for  SDB  certification 
immediately.  SBA  agreed  and  adopted 
this  suggestion  by  adding  a  new 
§  124.1014,  which  clarifies  how  long  an 
SDB  certification  lasts,  and  specifically 
allows  a  firm  that  has  graduated  from 
the  8(a)  BD  program  to  remain  on  the 
SBA-maintained  list  of  qualified  SDBs 
for  a  period  of  three  years  from  the  date 
of  its  last  annual  review  in  the  8(a)  BD 
program. 

Proposed  §  124.1014  (§  124.1015  in 
the  final  rule)  addressed  the  effect  of 
receiving  an  SDB  cartification.  Proposed 
§  124.1014(d]  stated  that  a  firm  must 
submit  a  new  application  every  three 
years  to  remain  on  the  SDB  register.  One 
commenter  noted  that  a  contract  award 
that  is  not  successfully  challenged  (i.e., 
the  SDB  status  is  upheld)  should  obviate 
the  need  for  applying  for  a  new 
certification.  SBA  agreed  with  this 
comment  and  has  incorporated  it  in  the 
new  §  124.1014,  dealing  with  how  long 
an  SDB  certification  lasts.  The  final  rule 
provides  that  SDB  status  will  run  three 
years  from  the  date  SBA  determines  a 
firm  to  be  disadvantaged  in  connection 
with  a  protest  challenging  its  SDB 
status.  This  extension  of  SDB  status 
apphes  only  where  SBA  determines  a 
firm  to  be  an  SDB  on  the  merits.  A 
firm's  SDB  status  will  not  be  extended 
where  SBA  merely  dismisses  a  protest 
against  it  for  some  procedural  reason 
(e.g.,  lack  of  timeliness  or  specificity).  In 
addition,  SBA  added  a  new  paragraph  to 
clarify  that  8(a)  BD  graduated  firms  will 
remain  on  the  quaUfied  hst  of  SDBs  for 
a  period  of  three  years  from  the  date  of 
their  last  annual  review  in  the  8(a)  BD 
program. 

The  final  rule  adds  a  new  §  124.1016, 
authorizing  SBA,  in  the  absence  of  a 
protest,  to  re-evaluate  the  SDB  status  of 
a  firm  that  is  certified  as  an  SDB  where 
SBA  receives  credible  evidence  calling 
into  question  a  firm's  eUgibility  as  an 
SDB.  SBA  added  this  section  in 
response  to  a  conunent  that  was 
concerned  about  the  possibiUty  of  a  firm 
remaining  on  the  Ust  of  qualified  SDBs 
where  it  was  clear  that  it  no  longer 
quahfied  as  an  SDB  because  no  one  had 
protested  its  SDB  status.  This  section 
also  provides  that  an  SDB  firm  has  an 
affirmative  obligation  to  report  any 
changes  in  ownership  or  control  or  any 
other  circumstances  that  could 
adversely  affect  the  firm's  eUgibiUty  for 
SDB  status  to  SBA. 

The  final  rule  adds  a  new 
§  124.1021(c)  to  clarify  that  SBA  will 
consider  a  protest  against  a  previously 
certified  SDB  which  is  an  apparent 
successful  offeror  only  where  the  protest 
presents  credible  evidence  that  the 
firm's  circiunstances  have  materially 
changed  since  SBA  certified  it  as  an 


SDB,  or  credible  evidence  that  the  firm's 
SDB  application  contained  false  or 
misleading  information.  SBA  believes 
that  this  change  is  needed  to  give  value 
to  the  SDB  certification  process. 
Without  such  a  change,  a  firm's  status 
as  "disadvantaged"  could  be  repeatedly 
challraiged  despite  SBA  ruling  in  its 
favor  on  one  protest  and  despite  its 
ownership  and  control  remaining 
unchanged.  Such  challenges  would 
impose  a  significant  and  costly  biu'den 
on  a  firm  having  to  defend  its  SDB 
status,  as  well  as  on  SBA,  and  serve  no 
useful  purpose.  SBA  has  also  made 
conforming  amendments  to 
§§  124.1015(c)  and  124.1018(d)  to 
recognize  the  limited  right  to  protest  the 
SDB  status  of  a  concern  that  has 
received  an  SDB  certification  from  SBA. 

Compliance  With  Executive  Orders 
12612. 12778.  and  12866,  the 
Regulatory  Flncibility  Act  (5  U^.C  601, 
et  s«q.),  and  the  Paparwork  Reduction 
Act  (44  US.d  Ch.  35) 

SBA  has  determined  that  this  rule  is 
not  a  major  rule  as  defined  by  Executive 
Order  12866  in  that  it  is  not  likely  to 
have  an  annual  economic  effect  of  $100 
million  or  more  on  the  economy,  result 
in  a  major  increase  in  costs  or  prices,  or 
have  a  significant  adverse  effect  on 
competition  or  the  United  States 
economy.  SBA  has  determined  that  this 
rule  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  A  summary  of  the  Regulatory 
Flexibihty  Analysis  follows.  For  a  copy 
of  the  complete  analysis,  contact  Calvin 
Jenkins,  Deputy  Associate  Deputy 
Administrator  for  Government 
Contracting  and  Minority  Enterprise 
Development,  at  (202)  205-6459. 

Executive  Order  12866 

On  May  9,  1997,  the  Department  of 
Defense,  the  General  Services 
Administration,  and  the  National 
Aeronautics  and  Space  Administration 
proposed  amendments  to  the  Federal 
Acquisition  Regulation  (FAR) 
concerning  programs  for  small 
disadvantaged  business  concerns.  62  FR 
25786.  Tlie  amendments  were  intended 
to  conform  to  a  Department  of  Justice 
(EXDJ)  proposal  to  reform  affirmative 
action  in  Federal  procurement  {see  61 
FR  26042)  and  to  comply  with  the 
constitutional  standards  established  by 
the  Supreme  Court  in  Adarand 
Constructors.  Inc.  v.  Pena,  115  S.Ct. 
2097  (1995).  The  DOJ  proposal 
addresses  federal  contracting  with 
SDBs.  Full  implementation  of  the  DOJ 
proposal  requires  revisions  to  the  FAR, 
as  well  as  regulatory  changes  by  SBA 


and  the  Department  of  Commerce.  For  a 
full  economic  analysis  of  the  changes  to 
be  made  by  the  implementation  of  a 
government-wide  SDB  program,  please 
refer  to  the  analysis  published  with  the 
FAR  rule. 

This  final  rule  addresses  only  SBA's 
responsibilities  imder  the  SDB  program. 
In  brief  sununary,  this  rule  requires  SBA 
to  (1)  certify  SDB  concerns,  including 
those  owned  by  non-designated  group 
members,  and  estabhsh  and  maintain  an 
updated  list  of  qualified  SDBs;  and  (2) 
resolve  protests  made  challenging  the 
eUgibility  of  firms  as  SDBs  for  Federal 
procurement  requirements.  It  also 
authorizes  SBA  to  establish  and  oversee 
a  national  network  of  private  entities  to 
determine,  where  SBA  deems  it 
appropriate,  whether  firms  seeking  to  be 
certified  as  SDBs  are  owned  and 
controlled  by  individuals  claiming  to  be 
socially  and  economically 
disadvantaged 

SBA's  determination  that  this  rule  is 
not  a  major  rule  within  the  meaning  of 
Executive  Order  12866  is  based  on  its 
analysis  of  the  costs  of  implementing  its 
responsibilities  under  the  government- 
wide  SDB  program. 

SBA  has  examined  current 
information  on  procurement  patterns, 
including  the  bidding  behavior  of  small 
and  small  disadvantaged  businesses  to 
estimate  the  number  of  firms  that  will 
seek  to  be  certified  for  the  SDB  program. 
In  the  first  year,  SBA  estimates  that 
about  30,000  firms  will  seek  to  be 
certified  as  SDBs.  Current  8(a)  firms 
(approximately  6,000  in  number)  meet 
all  the  tests  for  quaUfying  as  SDBs,  and 
will  automatically  be  certified  as  SDBs. 

Where  SBA  approves  and  authorizes 
a  Private  Certifier  to  make  ownership 
and  control  determinations  of  firms 
seeking  SDB  certification,  a  Private 
Certifier  may  charge  a  reasonable  fee  for 
screening  applications  for  completeness 
and  for  processing  the  ownership  and 
control  portion  of  appUcations.  At  the 
present  time,  it  is  imcertain  to  what 
extent  Private  Certifiers  will  be 
approved  or  used  to  make  ownership 
and  control  determinations.  SBA  will 
make  those  determinations  initially.  The 
regulations  authorize  SBA  to  charge  a 
fee  in  the  future  following  a  notice  in 
the  Federal  Register.  Should  SBA  elect 
to  charge  a  fee,  the  notice  will  provide 
information  as  to  the  amount  and  when 
it  will  be  charged. 

SBA  projects  the  impact  of  this 
program,  based  on  this  analysis,  on 
those  small  businesses  seeking  to 
become  certified  SDBs,  will  be  less  than 
$15  milhon.  This  analysis  is  an  estimate 
of  costs  for  the  first  year  of  the  program. 
Absent  material  changes  or  a  successful 
protest,  a  certification  of  SDB  status  will 
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last  three  years.  Finns  claiming  to  be 
SDBs  will  certify  that  they  continue  to 
meet  all  applicable  eligibility  criteria  for 
any  federal  contract  during  the  three- 
year  period. 

Summary  of  the  Analysis  Prepared 
Pursuant  to  the  Regulatory  Flexibility 
Act 

SBA  believes  that  this  rule  may  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  In  fiscal 
year  1996,  the  federal  government  spent 
$197.6  billion  on  the  procurement  of 
goods  and  services.  Small  businesses 
were  awarded  $41.1  billion  in  prime 
contracts,  representing  approximately  a 
21  percent  share  of  the  total  federal 
contract  dollars.  SDBs  were  awarded 
$10.3  billion  in  federal  contracts,  about 
5  percent  of  all  federal  contract  dollars. 
In  addition,  the  federal  contract  dollars 
that  went  to  SDBs  was  about  25  percent 
of  all  federal  dollars  that  went  to  small 
businesses  for  the  same  period. 

There  are  approximately  180,000 
small  firms  registered  on  PRO-Net. 
SBA's  database  of  small  businesses 
actively  seeking  federal  government 
contracts.  SBA  estimates  that  30,000 
small  businesses  will  apply  to  be 
certified  as  SDBs  in  the  first  year  of  the 
program.  This  is  a  substantial  number  of 
small  disadvantaged  businesses 
interested  in  bidding  on  federal 
government  contracts.  In  the  proposed 
rule  issued  on  August  14,  1998  (62  FR 
43584-43628),  SBA  stated  its  intent  to 
use  Private  Certifiers  to  determine 
"ownership  and  control"  for  purposes 
of  the  small  and  disadvantaged  business 
program.  We  received  no  comments 
from  the  public  concerning  the 
economic  impact  of  using  Private 
Certifiers  on  small  business.  Although  it 
is  uncertain  whether  SBA  will  use 
Private  Certifiers,  SBA  estimates,  based 
on  the  fees  charged  by  Private  Certifiers 
for  similar  services,  that  the  cost  of  a 
certification  would  range  from  $500  to 
$1,000.  Similarly,  if  SBA  elects  to 
charge  fees  for  certification,  the  fees 
would  be  equivalent  to  the  fees  charged 
by  Private  Certifiers.  We  have  no 
estimates  of  the  size  of  the  small 
businesses  that  will  apply  to  be  certified 
or  the  value  of  the  contracts  that  these 
small  businesses  will  receive.  Therefore, 
we  cannot  determine  precisely  the 
significance  of  the  economic  impact  on 
small  businesses. 

For  piuposes  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13),  this  rule  imposes  new  reporting  or 
recordkeeping  requirements  on  firms 
applying  to  be  certified  as  SDBS.  The 
rule  requires  such  firms  to  submit 
evidence  that  they  are  owned  and 
controlled  by  one  or  more 


disadvantaged  individuals.  It  further 
requires  the  individuals  claiming  to  be 
disadvantaged  to  submit  representations 
of  group  membership  and 
disadvantaged  status  or  evidence  of 
disadvantaged  status  to  SBA.  Once 
certified  as  an  SDB,  this  rule  does  not 
require  an  SDB  to  report  any  other 
information  to  SBA  or  to  maintain 
additional  records. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  has 
no  federaUsm  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  124 

Government  prociu^ment,  Hawaiian 
Natives,  Minority  businesses.  Reporting 
and  recordkeeping  requirements. 
Technical  assistance,  Tribally-ownted 
concerns. 

Accordingly,  for  the  reasons  set  forth 
above,  SBA  amends  Title  13,  Code  of 
Federal  Regulations  (CFR),  as  follows: 


classification  falls  within  a  SIC  Major 
Group  in  which  the  benchmarks 
described.in  §  124.403(d)  have  been 
achieved. 

4.  Section  124.403  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§124.403    How  is  a  business  plan  updated 
and  modified? 


PART  124— {AMENDED] 

1.  The  authority  citation  for  13  CFR 
part  124  continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(j), 
637(a),  637(d)  and  Pub.  L.  99-661,  Pub.  L 
100-656,  sec.  1207.  Pub.  L.  101-37,  Pub.  L 
101-574.  and  42  U.S.C  9815. 

2.  Section  124.108  is  amended  by 
adding  the  following  paragraph  (f): 

§124.108    What  ottier  eligibility 
requirements  apply  for  Individuals  or 
businesses? 

»        *        •        •        • 

(f)  Achievement  of  benchmarks. 
Where  actual  participation  by 
disadvantaged  businesses  in  a  particular 
SIC  Major  Group  exceeds  the 
benchmark  limitations  established  by 
the  Department  of  Commerce,  SBA,  in 
its  discretion,  may  decide  not  to  accept 
an  application  for  8(a)  BD  participation 
from  a  concern  whose  primary  industry 
classification  falls  within  that  Major 
Group. 

3.  Section  124.302  is  amended  by 
adding  the  following  paragraph  (d): 

§124.302    What  Is  early  graduation? 

(d)  Benchmark  achievement.  SBA 
may  graduate  a  Participant  prior  to  the 
expiration  of  its  program  term  where  the 
Participant  has  substantially  achieved 
the  targets,  objectives  and  goals  of  its 
business  plan  as  adjusted  luider 
§  124.403(d)  and  its  primary  industry 


(d)  Benchmark  achievement.  Where 
actual  participation  by  disadvantaged 
businesses  in  a  particular  SIC  Major 
Group  exceeds  the  benchmark 
limitations  established  by  the 
Department  of  Commerce  for  that  Major 
Group.  SBA  may  adjust  the  targets, 
objectives  and  goals  contained  in  the 
business  plans  of  Participants  whose 
primary  industry  classification  falls 
within  that  Major  Group.  Any 
adjustment  will  take  into  account 
projected  decreases  in  8(a)  and  SDB 
contracting  opportunities. 

5.  Section  124.504  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e),  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§124.504    What  circumstances  limit  SBA's 
ability  to  accept  a  procurement  for  award  as 
an  8(a)  contract? 


(d)  Benchmark  achievement.  Where 
actual  participation  by  disadvantaged 
businesses  in  a  SIC  Major  Group 
exceeds  the  benchmark  limitations 
established  by  the  Department  of 
Commerce  for  that  Major  Group,  SBA 
may  elect  not  to  accept  a  requirement 
having  a  SIC  code  within  the  Major 
Group  that  is  offered  to  SBA  for  award 
as  an  8(a)  contract.  In  determining 
whether  to  accept  a  requirement  in  such 
a  case,  SBA  will  consider  the 
developmental  needs  of  Participants 
and  other  anticipated  contracting 
opportunities  available  to  them. 
•        »        *        *        • 

6.  Subpart  B  to  part  124  is  revised  to 
read  as  follows: 

Subpart  B— Eligibility,  Certification, 
and  Protests  Relating  to  Federal  Small 
Disadvantaged  Business  Programs 

124.1001  General  applicability. 

124.1002  What  is  a  Small  Disadvantaged 
Business  (SDB)? 

124.1003  What  is  a  Private  Certifier? 

124.1004  How  does  an  organization  or 
business  concern  become  a  Private 
Certifier? 

124.1005  Can  a  fee  be  charged  to  a  firm  to 
process  the  firm's  application  for  SDB 
certification? 

124.1006  Is  there  a  list  of  Private  Certifiers? 

124.1007  How  long  may  an  organization  or 
business  concern  be  a  Private  Certifier? 

124.1008  How  does  a  firm  become  certified 
as  an  SDB? 
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124.1009  How  does  a  firm  appeal  a  decision 
of  a  Private  Certifier? 

1 24. 1 01 0  Can  a  firm  represent  itself  to  be  an 
SDB  if  it  has  not  yet  been  certified  as  an 
SDB? 

124.1011  What  is  a  misrepresentation  of 
SDB  sUttis? 

124.1012  Can  a  firm  reapply  for  SDB 
certification? 

124.1013  Is  thmea  list  of  certified  SDBs? 

124.1014  How  long  doe*  an  SDB 
certification  last? 

124.1015  What  is  the  efiect  of  receiving  an 
SDB  certification? 

124.101S    Can  SBA  re-evaluate  the  SDB 
statxis  of  a  firm  after  SBA  certifiea  it  to 
be  SDB? 

124.101 7  Who  may  protest  the 
disadvantaged  status  of  a  concern? 

124.1018  When  will  SBA  not  decide  an 
SDB  protest? 

124.1019  Who  decides  disadvantaged  statvts 
protests? 

124.1020  What  procedures  apply  to 
disadvantaged  status  protests? 

124.1021  What  format,  degree  of  specificity, 
and  basis  does  SBA  require  to  consider 
an  SDB  protest? 

124.1022  What  will  SBA  do  whan  it 
receives  an  SDB  protest? 

124.1023  How  does  SBA  make 
disadvantaged  statiis  determinations  in 
considering  an  SDB  protest? 

124.1024  Appeals  of  disadvantaged  status 
determine  tiona. 

Subpart  B— aigibilfty,  Certtficatlon, 
and  Protests  Relating  to  Federal  Sniall 
Disadvantaged  Business  Programs 

S  124.1001    Gtonaral  applicabiHty. 

(a)  This  subpart  defines  a  Small 
Disadvantaged  Business  (SDB).  It  also 
sets  forth  prtx:adures  by  which  a  finn 
can  apply  to  be  recognized  as  an  SDB, 
including  procedures  to  be  used  by 
private  sector  entities  approved  by  SBA 
for  determining  whether  a  particular 
concern  is  owned  and  controlled  by  one 
or  more  disadvantaged  individuals  or 
Alaska  Native  Corporations  (ANCa), 
Comniimity  £)evelopment  Corporations 
(CDCs),  Indian  tribes  (tribes)  or  Native 
Hawaiian  Organizations  (NHOs). 
Finally,  this  subpart  establishes 
procedures  by  which  SBA  determines 
whether  a  particular  concern  quaUfies 
as  an  SDB  in  response  to  a  protest 
challenging  the  concern's  status  as 
disadvantaged.  Unless  specifically 
stated  otherwise,  the  phrase  "socially 
and  economically  disadvantaged 
individuals"  in  this  subpart  includes 
tribes,  ANCs,  CDCs,  and  NHOs. 

(b)  Only  small  firms  that  are  owned 
and  controlled  by  socially  and 
economically  disadvantaged  individuals 
are  eligible  to  participate  in  Federal  SDB 
price  evaluation  adjustment,  evaluation 
factor  or  subfactor,  monetary 
subcontracting  incentive,  or  set-aside 


programs,  or  SBA's  section  8(d) 
subcontracting  program. 

(c)  In  order  for  a  concern  to  represent 
that  it  is  an  SDB  as  a  prime  contractor 
for  purposes  of  a  Federal  Government 
procurement,  it  must  have: 

(1)  Received  a  certification  from  SBA 
that  it  qualifies  as  an  SDB;  or 

(2)  Submitted  an  application  for  SDB 
certification  to  SBA  or  a  Private 
Certifier,  and  must  not  have  received  a 
negative  determination  regarding  that 
appUcation  bom  SBA  or  the  Private 
Certifier. 

(d)  A  firm  cannot  represent  itself  to  be 
an  SDB  concern  in  order  to  receive  a 
preference  as  an  SDB  for  any  Federal 
subcontracting  program  if  it  is  not  on 
the  SBA-maintained  list  of  qualified 
SDBs. 

§124.1002    What  is  a  Small  Disadvantaged 
Business  (SOB)? 

(a)  Reliance  on  8(a)  criteria.  Ui 
determining  whether  a  firm  qualifies  as 
an  SDB,  the  criteria  of  social  and 
economic  disadvantage  and  other 
eligibility  requirements  established  in 
subpart  A  of  this  part  apply,  including 
the  requirements  of  ownership  and 
control  and  disadvantaged  status,  unless 
otherwise  provided  in  this  subpart. 
Qualified  Private  Certifiers  must  use  the 
8(a)  criteria  apphcable  to  ownership  and 
control  in  determining  whether  a 
particular  firm  is  actually  owned  and 
controlled  by  one  or  more  individuals 
claiming  disadvantaged  status. 

(b)  SDB  eligibility  criteria.  A  small 
disadvantaged  business  (SDB)  is  a 
concern: 

(1)  Which  qualifies  as  small  under 
{>art  121  of  this  title  for  the  size  standard 
corresponding  to  the  apphcable  four 
digit  Standard  Industrial  Classification 
(SIC)  code. 

(i)  For  purposes  of  SDB  certification, 
the  apphcable  SIC  code  is  that  which 
relates  to  the  primary  business  activity 
of  the  concern; 

(ii)  For  purposes  related  to  a  specific 
Federal  Government  contract,  the 
apphcable  SIC  code  is  that  assigned  by 
the  contracting  officer  to  the 
procurement  at  issue; 

(2)  Which  is  at  least  51  percent 
unconditionally  owned  by  one  or  more 
socially  and  economically 
disadvantaged  individuals  as  set  forth  in 
§  124.105.  For  the  requirements  relating 
to  tribes  and  ANCs,  NHOs,  or  CDCs,  see 
§§  124.109, 124.110,  and  124.111, 
respectively. 

(3)  Except  for  tribes,  ANCs,  NHOs. 
and  CDCs,  whose  management  and 
daily  business  operations  are  controlled 
by  one  or  more  socially  and 
economically  disadvantaged 
individuals.  For  the  requirements 


relating  to  tribes  and  ANCs,  NHOs,  or 
CDCs,  see  §§  124.109,  124.110,  and 
124.111,  resi>ectively. 

(4)  Which,  for  purposes  of  SDB 
procurement  mechanisms  authorized  by 
10  U.S.C.  2323  (such  as  price  evaluation 
adjustments,  evaluation  factors  or 
subfactors,  monetary  subcontracting 
incentives,  or  SDB  set-asides)  relating  to 
the  Depjartment  of  Defense,  NASA  and 
the  Coast  Guard  only,  has  the  majority 
of  its  earnings  accruing  directly  to  the 
socially  and  economically 
disadvantaged  individuals. 

(c)  Disadvantaged  status.  In  assessing 
the  personal  financial  condition  of  an 
individual  rlniming  economic 
disadvantage,  his  or  her  net  worth  must 
be  less  than  $750,000  after  taking  into 
account  the  exclusions  set  forth  in 

§  124.104(c)(2). 

(d)  Additional  eligibility  criteria. 
Except  for  tribes.  ANCs.  CDCs  and 
NHOs,  each  individual  claiming 
disadvantaged  status  must  be  a  citizen 
of  the  United  States. 

(e)  Potential  for  success  not  required. 
The  potential  for  success  requirement 
set  forth  in  §  124.107  does  not  apply  as 
an  ehgibihty  requirement  for  an  SDB. 

(f)  Joint  ventures.  Joint  ventures  are 
permitted  for  SDB  procurement 
mechanisms  (such  as  price  evaluation 
adjustments,  evaluation  factors  or 
subfactors,  monetary  subcontracting 
incentives,  or  SDB  set-asides),  provided 
that  the  requirements  set  forth  in  this 
paragraph  are  met. 

(1)  The  disadvantaged  participant(s) 
to  the  joint  venture  must  have: 

(i)  Received  an  SDB  certification  fix>m 
SBA;  or 

(ii)  Submitted  an  appUcation  for  SDB 
certification  to  SBA  or  a  Private 
Certifier,  and  must  not  have  received  a 
negative  determination  regarding  that 
application. 

(2)  For  purposes  of  this  paragraph,  the 
term  joint  venture  means  two  or  more 
concerns  forming  an  association  to 
engage  in  and  carry  out  a  single,  specific 
business  venture  for  joint  profit.  Two  or 
more  concerns  that  form  an  ongoing 
relationship  to  conduct  business  would 
not  be  considered  "joint  venturers" 
within  the  meaning  of  this  paragraph, 
and  would  also  not  be  eUgible  to  be 
certified  as  an  SDB.  The  entity  created 
by  such  a  relationship  would  not  be 
owned  and  controlled  by  one  or  mora 
socially  and  economically 
disadvantaged  individuals.  Each 
contract  for  which  a  joint  venture 
submits  an  offer  will  be  evaluated  on  a 
case  by  case  basis.  

(3)  Except  as  set  forth  in  13  CFR 
121.103(f)(3),  a  concern  that  is  owned 
and  controlled  by  one  or  more  socially 
and  economically  disadvantaged 
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individuals  entering  into  a  joint  venture 
agreement  with  one  or  more  other 
business  concerns  is  considered  to  be 
affiliated  with  such  other  concem(s)  for 
size  purposes.  If  the  exception  does  not 
apply,  the  combined  annual  receipts  or 
employees  of  the  concerns  entering  into 
the  joint  venture  must  meet  the 
applicable  size  standard  corresponding 
to  the  SIC  code,  designated  for  the 
contract. 

(4)  An  SDB  must  be  the  managing 
venturer  of  the  joint  ventiu*.  and  an 
employee  of  the  managing  venturer 
must  be  the  project  manager  responsible 
for  performance  of  the  contract. 

(5)  The  joint  venture  must  perform 
any  applicable  percentage  of  work 
required  of  SDB  offerors,  and  the  SDB 
joint  venturer(s)  must  perform  a 
significant  portion  of  the  contract. 

(g)  Ownership  restrictions  for  non- 
disadvantaged  individuals.  The 
ownership  restrictions  set  forth  in 
§  124.105  (g)  and  (h)  for  non- 
disadvantaged  individuals  and  concerns 
do  not  apply  for  purposes  of 
determining  SDB  eligibility. 

§124.1003    What  Is  a  Private  CertJfler? 

A  Private  Certifier  is  an  organization 
or  business  concern  approved  by  SBA  to 
determine  whether  firms  are  owned  and 
controlled  by  one  or  more  individuals 
claiming  disadvantaged  status.  SBA  may 
elect  to  arrange  for  one  or  more  Private 
Certifiers  to  perform  certain  functions  in 
the  SDB  Certification  process.  When 
that  election  is  made,  the  provisions  of 
§§  124.1004  through  124.1007  will 
apply.  SBA  will  establish  more  detailed 
standards  regarding  qualifications, 
monitoring,  procediu^s  and  use.  if  any, 
of  Private  Certifiers  in  specific  contracts 
or  agreements  between  SBA  and  the 
Private  Certifiers. 

§  124.1004    How  does  an  organization  or 
business  concern  t}econie  a  Private 
Certifier? 

(a)  SBA  may  execute  contracts  or 
agreements  with  organizations  or 
business  concerns  seeking  to  become 
Private  Certifiers.  Any  such  contract  or 
agreement  will  include  provisions  for 
the  oversight,  monitoring,  and 
evaluation  of  all  certification  activities 
by  SBA. 

(b)  The  organization  or  business 
concern  must  demonstrate  a  knowledge 
of  SBA's  regulations  regarding 
ownership  and  control,  as  well  as 
business  organizations  and  the  legal 
principles  affecting  their  ownership  and 
control  generally,  including  stock 
issuances,  voting  rights,  convertabiUty 
of  debt  to  equity,  options,  and  powers 
and  responsibilities  of  officers  and 


directors,  general  and  limited  partners, 
and  limited  liability  members. 

(c)  The  organization  or  concern  must 
also,  along  with  its  principals, 
demonstrate  good  character.  Good 
character  does  not  exist  for  these 
purposes  if  the  organization  or  concern 
or  any  of  its  principals: 

(1)  Is  debarred  or  suspended  under 
any  Federal  procurement  or  non- 
procxtfement  debarment  and  suspension 
regulations;  or 

(2)  Has  been  indicted  or  convicted  for 
any  criminal  offense  or  suffered  a  civil 
judgment  indicating  a  lack  of  business 
integrity. 

(dj  As  a  condition  of  approval,  SBA 
may  require  that  appropriate  officers 
and/or  key  employees  of  the  concern 
attend  a  training  session  on  SBA's  rules 
and  requirements. 

(e)  An  organization  or  concern 
seeking  to  become  a  Private  Certifier 
must  agree  to  provide  access  to  SBA  of 
its  books  and  records  when  requested, 
including  records  pertaining  to  its 
certification  activities.  Once  SBA 
approves  the  organization  or  concern  to 
be  a  Private  Certifier,  SBA  may  review 
this  information,  as  well  as  the 
decisions  of  the  Private  Certifier,  in 
determining  whether  it  will  renew  or 
extend  the  term  of  the  Private  Certifier, 
or  terminate  the  Private  Certifier  for 
cause. 

(f)  SBA  will  include  in  any  contract 
or  agreement  document  authorizing  an 
entity  to  act  as  a  Private  Certifier 
appropriate  conditions  to  prohibit 
conflicts  of  interests  between  the  Private 
Certifier  and  the  firms  for  which  it 
processes  SDB  applications  and  to 
protect  the  integrity  of  the  decision- 
making process. 

§124.1005    Can  a  fee  be  charged  to  a  nrm 
to  process  the  firm's  application  for  SDB 
certification? 

(a)  With  SBA's  approval,  a  Private 
Certifier  may  charge  a  reasonable  fee  to 
a  firm  in  order  to  screen  the  firm's 
application  Jor  completeness  and  to 
process  a  determination  of  ownerehip 
and  control.  The  fee  must  be  for  actual 
services  rendered  and  must  not  be 
related  to  whether  or  not  the  business 
concern  is  found  to  be  owned  and 
controlled  by  one  or  more  individuals  or 
entities  claiming  disadvantaged  status. 

(b)  Where  SBA  makes  the 
determination  of  ownership  and  control, 
SBA  may  collect  a  fee  comparable  to 
that  which  would  be  charged  by  a 
Private  Certifier.  From  time  to  time, 
SBA  will  publish  a  Notice  in  the 
Federal  Register  identifying  any  fee  that 
SBA  will  charge  to  process  a  firm's 
determination  of  ownership  and  controL 
SBA  will  promptly  remit  any  funds 


received  pursuant  to  this  section  to  the 
Treasury  of  the  United  States  as 
miscellaneous  receipts. 

§124.1006    Is  there  a  list  of  Private 
Certifiers? 

SBA  will  maintain  a  list  of  approved 
Private  Certifiers  on  SBA's  Home  Page 
on  the  Internet.  Any  interested  person 
may  also  obtain  a  copy  of  the  list  from 
the  local  SBA  district  office. 

§  124.1 007    l-low  long  niay  an  organization 
or  business  concern  te  a  Private  Certifier? 

(a)  SBA's  approval  document  will 
specify  how  long  the  organization  or 
concern  may  be  a  Private  Certifier.  The 
initial  contract  or  agreement  will  have  a 
base  period  of  one  year,  and  may 
include  option  years  or  renewal 
provisions. 

(b)  SBA  may  terminate  a  contract  or 
agreement  with  an  organization  or 
business  concern  which  is  a  Private 
Certifier  for  the  convenience  of  the 
Government  at  any  time,  and  may 
terminate  the  contract  or  agreement  for 
default  where  appropriate.  Specific 
grounds  for  termination  for  default 
include,  but  are  not  limited  to: 

(1)  Charging  improper,  uiueasonable 
or  contingent  fees  in  violation  of 
§124.1005; 

(2)  Engaging  in  prohibited  business 
transactions  with  the  firms  for  which  it 
processes  SDB  applications  in  violation 
of  §124.1004(0;  or 

(3)  A  demonstrated  record  of 
ownership  and  control  determinations 
that  are  overturned  on  appeal  by  SBA's 
Office  of  Hearings  and  Appeals  (OHA) 
or  by  SBA  as  part  of  an  SDB  protest. 

§124.1008    How  does  a  firm  become 
certified  as  an  SOB? 

Any  firm  may  apply  to  be  certified  as 
an  SDB.  SBA's  field  offices  will  provide 
further  information  and  required 
application  forms  to  any  firm  interested 
in  SDB  certification.  In  order  to  become 
certified  as  an  SDB,  a  firm  must  apply 
to  SBA  or,  if  directed  by  SBA,  to  a 
Private  Certifier.  The  application  must 
include  evidence  domonstrating  that  the 
firm  is  owned  and  controlled  by  one  or 
more  individuals  claiming 
disadvantaged  status,  along  with 
certifications  or  narratives  regarding  the 
disadvantaged  status  of  such 
individuals.  See  paragraph  (e)(1)  of  this 
section.  The  firm  also  must  submit 
information  necessary  for  a  size 
determination.  See  §  121.1008.  Current 
8(a)  BD  Participants  do  not  need  to 
submit  applications  for  SDB  status. 
These  concerns  automatically  qualify  as 
SDBs  by  virtue  of  their  status  as  8(a)  BD 
concerns.  An  8(a)  Participant's 
continuing  eligibility  as  an  SDB  will  be 
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reviewed  as  part  of  the  concern's  8(a) 
annual  review. 

(a)  Filing  an  SDB  application.  (1)  An 
interested  firm  must  first  submit  a 
complete  application  to  SBA's  Assistant 
Administrator  for  Small  Disadvantaged 
Business  Certification  and  Eligibility 
(AA/SDBCE).  Small  Business 
Administration.  409  3rd  Street.  SW. 
Washington,  DC  20416.  or  to  a  specific 
SBA  field  office  or  an  approved  Private 
Certifier  if  directed  by  SBA. 

(2)  The  firm  must  identify  which 
individual(s)  or  entities  are  claiming 
disadvantaged  status. 

(b)  Required  forms.  Each  firm  seeking 
to  be  certified  as  an  SDB  must  submit 
those  forms  and  attachments  required 
by  SBA  when  applying  for  admission  to 
the  8(a)  BD  program.  These  forms  and 
attachments  may  include,  but  not  be 
limited  to.  financial  statements.  Federal 
personal  and  business  tax  returns  and 
personal  history  statements.  The 
application  package  may  be  in  the  form 
of  an  electronic  application. 

(c)  Application  processing.  (1)  SBA  or 
a  Private  Certifier  will  advise  each 
applicant  generally  within  1 5  days  after 
the  receipt  of  an  application  whether 
the  application  is  complete  and  suitable 
for  evaluation  and,  if  not,  what 
additional  information  or  clarification  is 
required.  If  the  application  is  not 
complete,  SBA  or  the  Private  Certifier 
will  retiim  the  application  to  the  firm, 
and  will  notify  the  firm  that  it  may 
reapply  when  its  application  is 
complete. 

(2j  The  biutlen  is  on  the  applicant  to 
demonstrate  that  those  individuals 
claiming  disadvantaged  status  own  and 
control  the  concern. 

(d)  Ownership  and  control  decision. 
SBA  or  a  Private  Certifier  will  determine 
whether  those  individuals  claiming 
disadvantaged  status  own  and  control 
the  applicant  firm  within  30  days  of 
receipt  of  a  complete  application 
package,  whenever  practicable.. 

(1)  Where  a  Private  Certifier 
determines  ownership  and  control,  the 
Private  Certifier  will  issue  a  written 
decision  as  to  whether  the  appUcant  is 
owned  and  controlled  by  the 
individuals  identified  as  claiming 
disadvantaged  status. 

(i)  If  the  Private  Certifier  finds  that  the 
applicant  is  owned  and  controlled  by 
the  individuals  claiming  disadvantaged 
status,  the  Private  Certifier  will  forward 
the  apphcation  to  SBA  dong  with  a 
copy  of  its  ownership  and  control 
determination  and  the  information 
required  by  paragraph  (e)(2)(ii)  of  this 
section,  where  appropriate. 

(ii)  If  the  Private  Certifier  finds  that 
the  applicant  is  not  owned  and 
controlled  by  the  individuals  claiming 


disadvantaged  status,  its  decision  must 
state  the  specific  reasons  for  the  finding, 
and  inform  the  applicant  of  its  right  to 
appeal  the  decision  to  SBA  pursuant  to 
§124.1009. 

(2)  Where  SBA  determines  ownership 
and  control,  SBA  will  first  determine 
whether  the  applicant  is  owned  and 
controlled  by  the  individual{s)  claiming 
to  be  disadvantaged.  If  SBA  determines 
that  the  applicant  is  not  owned  and 
controlled  by  the  individual(s]  claiming 
disadvantaged  status,  SBA  will  issue  a 
written  decision  addressing  only  the 
ownership  and  control  issues.  If  SBA 
determines  that  the  applicant  is  owned 
and  controlled  by  the  individual(s) 
claiming  disadvantaged  status,  SBA  will 
issue  a  single  written  decision  as  to 
whether  the  apphcant  qualifies  as  an 
SDB.  Such  a  determination  will  include 
the  ov«iership  and  control  of  the  firm, 
the  size  status  of  the  firm,  and  the 
disadvantaged  status  of  those 
individuals  claiming  to  be 
disadvantaged. 

(3)  In  its  sole  discretion,  SBA  may 
analyze  and  determine  whether  a  firm  is 
owned  and  controlled  by  one  or  more 
individuals  claiming  disadvantaged 
status  notwithstanding  the  availability 
of  a  Private  Certifier  to  make  such  a 
decision. 

(4)  SBA  reserves  the  right  to  re- 
evaluate an  approved  decision  on 
ownership  and  control  by  a  Private 
Certifier  in  a  case  where  it  has  credible 
evidence  that  the  Private  Certifier  has 
substantially  disregarded  the  eligibility 
criteria. 

(e)  Disadvantaged  determination. 
Once  a  concern  receives  a  decision 
finding  that  it  is  owned  and  controlled 
by  those  individuals  or  entities  claiming 
disadvantaged  status  (either  through  an 
initial  determination  or  on  appeal),  SBA 
will  determine  whether  the  other 
eligibility  criteria  are  met,  and,  if  so, 
will  include  the  SDB  on  the  SBA- 
maintained  list  of  qualified  SDBs.  SBA 
will  make  this  determination  within  30 
days  of  receiving  an  SDB  appUcation,  if 
practicable. 

(1)  Members  of  designated  groups,  (i) 
Those  individuajs  claiming 
disadvantaged  status  that  are  members 
of  the  same  designated  groups  that  are 
presumed  to  be  socially  disadvantaged 
for  purposes  of  SBA's  8(a)  BD  program 
(see  §  124.103(b))  are  presumed  to  be 
socially  and  economically 
disadvantaged  for  purposes  of  SDB 
certification.  These  individuals  must 
represent  that  they  are  members  of  one 
of  the  designated  groups,  that  they  are 
identified  as  a  member  of  one  of  the 
designated  groups,  that  their  net  worth 
is  less  than  $750,000  after  taking  into 
account  the  exclusions  set  forth  in 


§  124.104(c)(2),  and  that  they  are 
citizens  of  the  United  States. 

(ii)  Absent  credible  evidence  to  the 
contrary,  SBA  may  accept  these 
representations  as  true  and  certify  the 
firm  as  an  SDB. 

(2)  Individuals  not  members  of 
designated  groups,  (i)  Each  individual 
claiming  disadvantaged  status  who  is 
not  a  member  of  one  of  the  designated 
groups  must  submit  a  statement 
identifying  personally  how  his  or  her 
entry  into  or  advancement  in  the 
business  world  has  been  impaired 
because  of  personally  specific  factors 
(see  §  124.103(c)).  and  how  his  or  her 
ability  to  compete  in  the  free  enterprise 
system  has  been  impaired  due  to 
diminished  capital  and  credit 
opportunities  (see  §§  124.103(c)  and 
124.104). 

(ii)  Where  a  Private  Certifier 
determines  ov^mership  and  control,  the 
Private  Certifier  must  also  review  the 
disadvantaged  status  submission  and 
any  other  required  information,  and 
send  to  SBA  the  following: 

(A)  An  executive  sununary  and 
analysis  of  the  disadvantaged  status 
submission; 

(B)  The  appUcation  and  all  supporting 
documentation;  and 

(C)  A  certification  that  the  appUcation 
is  conaplete  and  suitable  for  evaluation. 

(3)  Concerns  owned  by  tribes,  ANCs, 
CDCs,  or  NHOs:  SBA  will  process  SDB 
appUcations  from  concerns  owned  and 
controlled  by  tribes,  ANCs,  CDCs.  or 
NHOs  in  the  same  way  as  those  from 
concerns  owmed  by  individuals  who  are 
members  of  designated  groups. 

(f)  SDB  Determination.  (1)  If  SBA's 
AA/SDBCE  determines  that  the 
individual(s)  claiming  disadvantage  are 
disadvantaged  and  other  eUgibiUty 
criteria  are  met,  he  or  she  will  certify 
the  firm  as  an  SDB. 

(2)  If  SBA's  AA/SDBCE  determines 
that  one  or  more  of  the  individuals 
claiming  to  be  disadvantaged  is  not 
disadvantaged  and  their  disadvantaged 
status  is  required  to  establish 
disadvantaged  ownership  and  control  of 
the  appUcant,  or  any  of  the  other 
eUgibiUty  criteria  are  not  met,  he  or  she 
wiU  reject  the  firm's  appUcation  for  SDB 
certification.  The  AA/SDBCE  will  issue 
a  written  decision  setting  forth  SBA's 
reasons  for  decline. 

(3)  Piusuant  to  part  134  of  this  title, 
a  firm  may  appeal  to  OHA  the  AA/ 
SDBCE's  decision  that  one  or  more  of 
the  individuals  claiming  disadvantaged 
status  is  not  disadvantaged,  or.  where 
SBA  determines  ownership  and  control, 
that  those  claiming  disadvantaged  status 
do  not  own  and  control  the  applicant. 
(See  §  124.1009  for  appeals  bom 
decisions  by  Private  Certifiers.) 
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(i)  The  firm  must  serve  SBA's 
Associate  General  Counsel  for  General 
Law  with  a  copy  of  the  appeal. 

(ii)  OHA  will  determine  whether 
SBA's  decision  in  either  case  was 
arbitrary,  capricious,  or  contrary  to  law. 
OHA's  review  is  limited  to  the  facts  that 
were  before  SEA  at  the  time  of  its 
decision  and  any  arguments  submitted 
in  or  in  response  to  the  appeal.  OHA 
will  not  consider  any  facts  beyond  those 
that  were  already  presented  to  SEA 
imless  the  administrative  judge 
determines  that  manifest  injustice 
would  occur  if  the  appeal  were  limited 
to  the  record. 

(4)  A  firm  may  also  request  a  formal 
size  determination  pursuant  to  part  121 
of  this  title  where  SEA  finds  that  the 
firm  is  not  small. 

(g)  Current  8(a)  BD  program 
participants.  Any  firm  that  is  ciurently 
a  Participant  in  SEA's  8(a)  ED  program 
need  not  seek  an  ownership  emd  control 
determination  or  apply  to  SEA  for  a 
separate  certification  as  an  SDB.  SEA 
will  certify  current  8(a)  BD  Participants 
as  SDBs.  and  automatically  include 
them  on  the  list  of  qualified  SDBs. 
(h)  8(a)  BD  graduates.  SEA  will 
automatically  certify  a  firm  that  has 
graduated  from  the  SEA's  8(a)  ED 
program  to  be  an  SDB,  provided  SEA 
determined  that  the  firm  continued  to 
be  eligible  for  the  8(a)  BD  program  as 
part  of  an  aimual  review  within  the  last 
three  years.  (See  §  124.1014(b)). 

(i)  Certification  by  DOT  recipient.  If  a 
firm  applying  for  SDB  certification  has 
a  current,  valid  certification  as  a 
disadvantaged  business  enterprise  (DEE) 
from  a  Department  of  Transportation 
(DOT)  recipient,  SEA  may  adopt  the 
DBE  certification  as  an  SDB  certification 
when  determined  by  the  AA/SDBCE  or 
designee  to  be  appropriate. 

§  1 24. 1 009    How  does  a  firm  appeal  a 
decision  of  a  Private  Certifier? 

Where  a  Private  Certifier  performs  an 
ownership  and  control  determination 
and  finds  that  a  firm  is  not  owned  and 
controlled  by  the  individual(s)  claiming 
disadvantaged  status,  the  firm  may 
appeal  that  decision  to  OHA  pursuant  to 
part  134  of  this  title.  The  firm  must 
serve  SEA's  Associate  General  Counsel 
for  General  Law  and  the  applicable 
Private  Certifier  with  a  copy  of  the 
appeal. 

(a)  The  Private  Certifier  must  submit 
to  OHA  the  full  record  upon  which  its 
decision  was  based  within  two  days  of 
receiving  notification  that  an  appeal  has 
been  filed. 

(b)  The  Private  Certifier  and  SEA  may 
each  elect  to  appear  or  not  appear  in  an 
sppealproceeding. 


(c)  OHA's  review  is  limited  to  the 
facts  that  were  before  the  Private 
Certifier  at  the  time  of  its  final  decision 
and  any  arguments  submitted  in  or  in 
response  to  the  appeal.  OHA  will  not 
consider  any  facts  beyond  those  that 
were  already  presented  to  the  Private 
Certifier  unless  the  administrative  judge 
determines  that  manifest  injustice 
would  occur  if  the  appeal  were  limited 
to  the  record. 

(d)  OHA  will  decide  whether  it 
believes  that  the  facts  support  by  a 
preponderance  of  the  evidence  the 
Private  Certifier's  determination 
regarding  ownership  and  control. 

(e)  Where  the  facts  presented  in  the 
record  leave  significant  doubt  as  to 
whether  the  petitioner  is  or  is  not 
owned  and  controlled  by  one  or  more 
individuals  claiming  to  be 
disadvantaged,  the  administrative  judge 
may  remand  the  case  to  the  Private 
Certifier  for  reconsideration  in  accord 
with  his  or  her  remand  order. 

(f)  If  OHA  finds  that  the  firm  is  owmed 
and  controlled  by  the  individual(s) 
claiming  disadvantaged  status,  OHA 
will  refer  the  application  to  SEA  for 
further  processing.  If  OHA  finds  that  the 
firm  is  not  owned  and  controlled  by 
such  individual(s).  the  administrative 
judge  will  state  the  reasons  for  that 
decision,  which  will  be  the  final 
decision  of  the  Agency. 

§  124.1010    Can  a  flrni  represent  Itseif  to  t>e 
an  SOB  If  it  has  not  yet  been  certified  as 
an  SOB? 

(a)  General  rule.  Except  as  set  forth  in 
paragraph  (d)  of  this  section,  a  firm  may 
represent  itself  to  be  an  SDB  concern  in 
order  to  receive  a  preference  as  an  SDB 
for  any  Federal  procurement  program  if 
it  has  submitted  a  complete  application 
for  SDB  certification  to  SEA  or  a  Private 
Certifier  and  it  has  not  received  a 
negative  determination  regarding  that 
application  from  SEA  or  the  Private 
Certifier.  A  firm  that  has  received  a 
negative  determination  of  ownership 
and  control  or  a  negative  determination 
regarding  its  disadvantaged  status  and  is 
awaiting  the  resolution  of  its  appeal  of 
that  determination  may  not  represent 
itself  to  be  an  SDB. 

(b)  Where  applicant  becomes 
successful  offeror.  If  a  concern  becomes 
the  apparent  successful  offeror  on  a 
contract  for  which  it  would  receive  a 
benefit  for  being  an  SDB  while  its 
application  for  SDB  certification  is 
pending,  either  at  SEA  or  a  Private 
Certifier,  the  contracting  officer  for  the 
particular  contract  must  immediately 
inform  SBA's  AA/SDBCE.  SEA  will 
then  prioritize  the  firm's  SDB 
application  and  make  a  determination 
regarding  the  firm's  status  as  an  SDB 


within  15  days  from  the  date  that  SEA 
received  the  contracting  officer's 
notification. 

(1)  Where  the  apparent  successful 
offeror's  completed  application  is 
pending  an  ownership  and  control 
determination  with  a  Private  Certifier, 
the  concern  must  inform  SEA  which 
Private  Certifier  has  its  application.  SBA 
will  immediately  contact  the  Private 
Certifier  to  require  the  Private  Certifier 
to  complete  its  ownership  and  control 
determination  within  5  days  of  SBA's 
notification.  In  appropriate 
circumstances,  SBA  may  undertake  to 
make  the  determination  itself,  and  may 
recoup  the  cost  of  the  determination 
from  the  Private  Certifier. 

(2)  If  requested  to  do  so  by  the 
procuring  activity  contracting  officer, 
SEA  will  determine  whether  other 
offerors  are  SDBs  where  they  have 
represented  that  their  completed 
applications  for  SDB  status  are  pending 
at  SBA  or  a  Private  Certifier  and  they 
could  receive  the  award  if  SBA 
determines  that  the  apparently 
successful  offeror  is  not  an  SDB. 

(3)  If  the  contracting  officer  does  not 
receive  an  SBA  determination  within  15 
calendar  days  after  the  SEA's  receipt  of 
the  notification,  the  contracting  officer 
will  presume  that  the  apparently 
successful  offeror,  and  any  other 
offerors  referred  to  SBA  in  connection 
with  the  same  procurement  by  the 
contracting  officer,  are  not 
disadvantaged,  and  will  make  award 
accordingly,  unless  the  contracting 
officer  grants  an  extension  to  the  15-day 
response  period. 

(c)  Representation  as  SDB  for 
statistical  purposes.  A  firm  may 
represent  itself  as  an  SDB  concern  for 
general  statistical  purposes  without 
regard  to  any  application  for  SDB 
certification  or  its  inclusion  on  the  SBA- 
maintained  list  of  qualified  SDB's. 

(d)  Subcontracting  programs.  Only 
firms  that  are  on  the  SBA-maintained 
list  of  qualified  SDBs  may  represent 
themselves  as  SDB  concerns  in  order  to 
receive  a  preference  as  an  SDB  for  any 
Federal  subcontracting  program. 

§  1 24. 1 01 1     What  is  a  misrepresentation  of 
SOB  status? 

(a)  Any  person  or  entity  that 
misrepresents  a  firm's  status  as  a  "small 
business  concern  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals"  ("SDB 
status")  in  order  to  obtain  an  8(d)  or 
SDB  contracting  opportunity  or 
preference  will  be  subject  to  the 
penalties  imposed  by  section  16(d)  of 
the  Small  Business  Act,  15  U.S.C. 
645(d),  as  well  as  any  other  penalty 
authorized  by  law. 


UMI 
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(b)  A  representation  of  SDB  status  by 
any  firm  that  SBA  has  found  not  to  be 
an  SDB  (either  in  connection  with  an 
SDB  application  or  protest)  will  be 
deemed  a  misrepresentation  of  SDB 
status,  unless  and  until  the  firm 
reapplies  for  and  obtains  SDB 
certification. 

$124.1012    Can  a  ffrm  reapply  for  SOB 
cartMcation? 

(a)  A  concern  which  has  been  denied 
SDB  certification  may  reapply  for 
certification  at  any  time  12  months  or 
more  after  the  date  of  the  most  recent 
final  decision  of  SBA  to  decline  its 
application  (either  on  appeal  of  an 
ownership  and  control  determination, 
or  a  negative  finding  of  disadvantaged 
status). 

(b)  A  concern  which  received  a 
decision  that  it  was  not  owned  and 
controlled  by  the  individual(s)  claiming 
disadvantaged  status  from  a  Private 
Certifier  and  does  not  appeal  that 
decision  to  OHA  may  apply  for  a  new 
ownership  and  control  determination  at 
any  time. 

$124.1013    la  thara  a  list  of  carltfiMi  SDBs? 

(a)  If  SBA  certifies  a  firm  to  be  an 
SDB,  SBA  will  enter  the  name  of  the 
firm  into  an  SBA-maintained  central  on- 
line register,  such  as  PRO-Net. 

(b)  The  register  of  SDBs  will  contain 
the  names  of  all  firms  that  are  currently 
certified  to  be  SDBs,  including  the 
names  of  all  firms  currently 
participating  in  SBA's  8(a)  BD  program. 

(c)  On  a  continuing  basis,  SBA  will 
delete  from  the  on-line  register  those 
firms  that  have: 

(1)  Graduated  or  been  terminated  from 
SBA's  8(a)  BD  program  for  any  reason 
and  have  not  c^erwise  received  SDB 
certification  (see.  §§  124.1008(h)  and 
124.1014(b)  for  treatment  of  8(a) 
graduates): 

(2)  Been  determined  not  to  be  an  SDB 
in  response  to  an  SDB  protest  brought 
under  §124.1017;  or 

(3)  Other  than  current  8(a) 
Participants,  not  received  a  renewed 
SDB  certification  after  being  on  the 
register  for  three  years  [see 

§  124.1014(c)). 

§124.1014    How  long  does  an  SOB 
carttficatton  last? 

(a)  Once  SBA  certifies  a  firm  to  be  an 
SDB  by  placing  it  on  the  Ust  of  qualified 
SDBs,  the  firm  will  generally  remain  on 
the  SBA-maintained  list  of  certified 
SDBs  for  a  period  of  three  years  from  the 
date  of  its  certification. 

(1)  A  firm's  SDB  certification  will 
extend  beyond  three  years  where  SBA 
finds  the  firm  to  be  an  SDB: 


(i)  On  the  merits  in  connection  with 
a  particular  protest  [see 
§  124.1023(h)(2)): 

(ii)  In  connection  with  an  SBA- 
initiated  SDB  determination  (see 
§  124.1016(a)(2)):  or 

(iii)  As  part  of  an  8(a)  BD  annual 
review. 

(2)  Where  SBA  finds  a  firm  not  to  be 
an  SDB  in  connection  with  an  SDB 
protest,  an  SBA-initiated  SDB 
determination,  or  an  8(a)  BD  annual 
review,  SBA  will  immediately  decertify 
the  firm  as  an  SDB  and  remove  it  from 
the  quaUfied  list  of  SDBs. 

(b)  A  firm  that  graduates  from  the  8(a) 
BD  program  will  remain  on  the  list  of 
certified  SDBs  for  a  period  of  three  years 
from  the  date  of  its  last  annual  review. 

(c)  To  remain  on  the  SDB  register  after 
three  years,  a  firm  whose  status  as  an 
SDB  has  not  been  upheld  in  connection 
with  a  protest  or  an  SBA-initiated  SDB 
determination,  or  has  not  been  certified 
as  an  eUgible  8(a)  Participant  as  part  of 
an  annual  review,  must  submit  a  new 
application  and  receive  a  new 
certification. 

f  124.1015    What  la  tha  affaet  of  racaMng 
*an  SDB  cartmcation? 

(a)  A  firm  that  is  certified  to  be  an 
SDB  may  represent  itself  as  an  SDB  for 
such  purposes  as  Federal  price 
evaluation  adjustments,  evaluation 
foctors  or  subfactors,  monetary 
subcontracting  incentive  programs, 
section  8(d)  subcontracts,  SDB  set- 
asides,  or  any  other  programs  which 
accept  an  SBA  certification.  A 
contracting  officer  may  award  a  contract 
based  on  a  firm's  representation  that  it 
is  a  certified  SDB  absent  a  protest  that 
the  protested  concern's  circumstances 
have  materially  changed  since  SBA 
certified  it  as  an  SDB,  or  that  the 
protested  concern's  SDB  application 
contained  false  or  misleading 
information  [see  §  124.1018(d)). 

(b)  For  purposes  of  a  particiilar 
Federal  procurement,  the  firm  must 
represent  that  it  is  both  disadvantaged 
and  small  at  the  time  it  submits  its 
initial  offer  including  price  (see  part  121 
of  this  title).  At  the  same  time,  the  firm 
must  also  represent  that  no  material 
change  has  occurred  in  its  SDB  status 
since  its  SDB  certification,  or  from  the 
date  of  its  apphcation  for  SDB 
certification  if  its  apphcation  has  not  yet 
been  processed,  and  must  specifically 
represent  that  the  net  worth  of  the 
disadvantaged  individuals  (not 
including  concerns  owned  by  tribes, 
ANCs,  CDCs,  or  NHOs)  upon  whom  the 
SDB  certification  was  basisd  still  does 
not  exceed  $750,000. 

(c)  A  firm's  status  as  "disadvantaged" 
or  "small"  may  be  protested  pursuant  to 


§§  124.1017  through  124.1021  and 
§§121.1001  through  121.1005, 
respectively,  despite  the  presence  of  the 
firm  on  the  SDB  register,  provided  the 
protest  contains  specific  allegations  that 
the  firm's  circumstances  have  materially 
changed  since  SBA  certified  it  as  an 
SDB,  or  that  the  firm's  SDB  apphcation 
contained  false  or  misleading 
information. 

f  124.1016  Can  SBA  ra-avaluata  ttta  SOB 
statua  of  a  firm  after  SBA  cartmas  It  to  ba 
SOB? 

(a)  SBA  may  initiate  an  SDB 
determination  whenever  it  receives 
credible  information  calling  into  the 
question  a  firm's  eUgibihty  as  an  SDB, 
including  an  adverse  determination 
from  a  DOT  recipient  of  the  firm's  status 
as  a  DBE.  Upon  its  completion  of  an 
SDB  determination,  SBA  will  issue  a 
written  decision  regarding  the  SDB 
status  of  the  questioned  firm. 

(1)  If  SBA  finds  that  the  firm  does  not 
quahfy  as  an  SDB,  SB.^  will  decertify 
the  firm  as  an  SDB,  and  immediately 
remove  the  firm  from  the  Ust  of 
quaUfied  SDBs.  The  firm  may  appeal 
SBA's  decision  to  OHA  consistent  with 
the  provisions  of  §  124.1008(f)  and  part 
134  of  this  chapter. 

(2)  If  SBA  finds  that  the  firm 
continues  to  quaUfy  as  an  SDB,  the 
determination  remains  in  effect  for  three 
years  from  the  date  of  the  decision 
under  the  same  conditions  as  if  the 
concern  had  been  granted  SDB 
csrtificaUon  under  §  124.1008. 

(b)  An  SDB  firm  must  report  within 
10  days  to  the  AA/SDBCE  any  changes 
in  ownership  and  control  or  any  other 
circumstances  which  could  adversely 
affect  its  eUgibiUty  as  an  SDB. 

$124.1017    Who  may  protest  ttta 
disadvantaged  status  of  a  concern? 

(a)  In  coimection  with  a  requirement 
.  for  which  the  apparent  successful 

offeror  has  invoked  an  SDB  evaluation 
adjustment  or  an  SDB  set-aside,  the 
following  entities  may  protest  the 
disadvantaged  status  of  the  apparent 
successful  offeror. 

(1)  Any  other  concern  which 
submitted  an  offer  for  that  requirement, 
unless  the  contracting  officer  has  found 
the  concern  to  be  non-responsive  or 
outside  the  competitive  range,  or  SBA 
has  previously  found  the  protesting 
concern  to  be  ineUgible  for  the 
requirement  at  issue: 

(2)  The  procuring  activity  contracting 
officer,  or 

(3)  SBA. 

(b)  In  connection  with  an  8(d) 
subcontract,  or  a  requirement  for  which 
the  apparent  successful  offeror  received 
an  evaluation  adjustment  for  proposing 
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one  or  more  SDB  subcontractors,  the 
procuring  activity  contracting  officer  or 
SBA  may  protest  the  disadvantaged 
status  of  a  proposed  subcontractor. 
Other  interested  parties  may  submit 
information  to  the  contracting  officer  or 
SBA  in  an  effort  to  persuade  the 
contracting  officer  or  SBA  to  initiate  a 
protest. 

(c)  An  interested  party  seeking  to 
protest  both  the  disadvantaged  status 
and  size  of  an  apparent  successful  SDB 
offeror  must  submit  two  separate 
protests,  one  as  to  disadvantaged  status 
pursuant  to  this  subpart,  and  one  as  to 
size  pursuant  to  part  121  of  this  title.  An 
interested  party  seeking  to  protest  only 
size  of  an  apparent  successful  SDB 
offeror  must  submit  a  size  protest  to  the 
contracting  officer  pursuant  to  part  121. 

§124.1018    When  will  SBA  not  decide  an 
SOB  protest? 

(a)  SBA  will  not  decide  a  protest  as  to 
disadvantaged  status  of  any  concern 
other  than  the  apparent  successful 
offeror. 

(b)  SBA  will  not  normally  consider  a 
post  award  protest.  SBA  may  consider  a 
post  award  protest  in  its  discretion 
where  it  determines  that  a  protest 
decision  after  award  would  have  a 
practical  effect  (e.g.,  where  the 
contracting  officer  agrees  to  terminate 
the  contract  if  the  protest  is  sustained). 

(c)  SBA  will  not  decide  an  untimely 
protest  (see  §  124.1020(c)). 

(d)  SBA  will  not  decide  a  non-specific 
protest  or  one  that  does  not  present 
credible  evidence  that  the  protested 
concern's  circiunstances  have  materially 
changed  since  SBA  certified  it  as  an 
SDB,  or  that  the  protested  concern's 
SDB  application  contained  false  or 
misleading  information  (see  §  124.1021). 

(e)  An  interested  party  may  appeal 
SBA's  dismissal  of  a  protest  for  lack  of 
specificity,  timeliness,  or  a  basis  upon 
which  SBA  will  consider  a  protest  to 
SBA's  Deputy  Associate  Deputy 
Administrator  for  Government 
Contracting  and  Minority  Enterprise 
Development  (DADA/GC&MED) 
pursuant  to  §124.1024. 

§  124.1019    Who  decides  disadvantaged 
status  protests? 

In  response  to  a  protest  challenging 
the  disadvantaged  status  of  a  concern, 
the  SBA's  AAySDBCE  will  determine 
whether  the  concern  is  disadvantaged. 

§124.1020    What  procedures  apply  to 
disadvantaged  status  protests? 

(a)  General.  The  protest  procediu«s 
described  in  this  section  are  separate 
and  distinct  from  those  governing  size 
protests  and  ap{>eals.  All  protests 
relating  to  whether  a  concern  is  a 
"small"  business  for  purposes  of  any 


Federal  program,  including  SDB  set- 
asides  and  SDB  evaluation  adjustments, 
must  be  filed  and  processed  pursuant  to 
part  121  of  this  title. 

(b)  Filing.  (1)  All  protests  challenging 
the  disadvantaged  status  of  a  concern 
with  respect  to  a  particular  Federal 
prociuement  requirement  must  be 
submitted  in  writing  to  the  procuring 
activity  contracting  officer,  except  in 
cases  where  the  contracting  officer  or 
SBA  initiates  a  protest. 

(2)  Any  contracting  officer  who 
initiates  a  protest  must  submit  the 
protest  in  writing  to  SBA  in  accord  with 
paragraph  (c)  of  this  section. 

(3)  In  cases  where  SBA  initiates  a 
protest,  the  protest  must  be  submitted  in 
writing  to  the  AA/SDBCE  and 
notification  provided  in  accord  with 

§  124.1022(a). 

(c)  Timeliness  of  protest.  (1)  SDB 
evaluation  adjustment  and  set-aside 
protests,  (i)  General.  In  order  for  a 
protest  to  be  timely,  it  must  be  received 
by  the  contracting  officer  prior  to  the 
close  of  business  on  the  fifth  day, 
exclusive  of  Saturdays,  Simdays  and 
legal  holidays,  after»the  bid  opening 
date  for  sealed  bids,  or  after  the  receipt    - 
from  the  contracting  officer  of 
notification  of  the  identity  of  the 
prospective  awardee  in  negotiated 
acquisitions. 

(ii)  Oral  protests.  An  oral  protest 
relating  to  an  SDB  set-aside  or  SDB 
evaluation  adjustment  made  to  the 
contracting  officer  within  the  allotted  5- 
day  period  will  be  considered  a  timely 
protest  only  if  the  contracting  officer 
receives  a  confirming  letter  postmarked, 
FAXed,  or  delivered  no  later  than  one 
calendar  day  after  the  date  of  such  oral 
protest. 

(iii)  Protests  of  contracting  officers  or 
SBA.  The  time  limitations  in  paragraph 
(c)(l)(i)  of  this  section  do  not  apply  to 
contracting  officers  or  SBA,  and  they 
may  file  protests  before  or  after  awards, 
except  to  the  extent  set  forth  in 
paragraph  (c)(3)  of  this  section. 

(iv)  untimely  protests.  A  protest 
received  after  the  time  limits  set  forth  in 
this  paragraph  (c)(1)  will  be  dismissed 
by  SBA. 

(2)  Section  8(d)  protests.  In 
connection  with  an  8(d)  subcontract,  the 
contracting  officer  or  SBA  must  submit 
a  protest  to  the  AA/SDBCE  prior  to  the 
completion  of  performance  by  the 
intended  8(d)  subcontractor. 

(3)  Prpmature  protests.  A  protest  in 
connection  with  any  pnxnirement 
which  is  submitted  by  any  person, 
including  the  contracting  officer,  before 
bid  opening  or  notification  of  intended 
award,  whichever  applies,  will  be 
considered  premature,  and  will  be 
returned  to  the  protestor  without  action. 


A  contracting  officer  that  receives  a 
premature  protest  must  return  it  to  the 
protestor  without  submitting  it  to  the 
SBA 

(d)  Referral  to  SBA.  (1)  Any 
contracting  officer  who  receives  a 
protest  that  is  not  premature  must 
promptly  forward  it  to  the  SBA's  AA/ 
SDBCE,  409  3rd  Street,  SW, 
Washington.  DC  20416. 

(2)  A  contracting  officer's  referral  t)f  a 
protest  to  SBA  must  contain  the 
following: 

(i)  The  written  protest  and  any 
accompanying  materials; 

(ii)  The  date  on  which  the  protest  was 
received  by  the  contracting  officer; 

(iii)  A  copy  of  the  protested  concern's 
selfrepresentation  as  an  SDB,  and  the 
date  of  such  self-representation;  and 

(iv)  The  date  of  bid  opening  or  the 
date  on  which  notification  of  the 
apparent  successful  offeror  was  sent  to 
all  unsuccessful  offerors,  as  applicable. 

§124.1021     What  format  degree  of 
specificity,  and  basis  does  SBA  require  to 
consider  an  SOB  protest? 

(a)  Format.  An  SDB  protest  need  not 
be  in  any  specific  format  in  order  for 
SBA  to  consider  it. 

(b)  Specificity.  A  protest  must  be 
sufficiently  specific  to  provide 
reasonable  notice  as  to  all  grounds  upon 
which  the  protested  concern's 
disadvantaged  status  is  challenged. 

(1)  SBA  will  dismiss  a  protest  that 
merely  asserts  that  the  protested 
concern  is  not  disadvantaged,  without 
setting  forth  specific  facts  or  allegations. 

(2)  The  contracting  officer  must 
forward  to  SBA  any  non-premature 
protest  received,  notwithstanding 
whether  he  or  she  believes  it  is 
sufficiently  specific  or  timely. 

(c)  Basis.  SBA  will  consider  a  protest 
challenging  whether  the  apparent 
successful  offeror  is  owned  and 
controlled  by  one  or  more  socially  and 
economically  disadvantaged 
individuals,  including  whether  one  or 
more  of  the  individuals  claiming 
disadvantaged  status  is  in  fact  socially 
or  economically  disadvantaged,  only  if 
the  protest  presents  credible  evidence 
that  the  firm's  circiunstances  have 
materially  changed  since  SBA  certified 
it  as  an  SDB,  or  that  the  firm's  SDB 
application  contained  false  or 
misleading  information. 

§  1 24. 1 022    What  will  SB  A  do  when  it 
receives  an  SOB  protest? 

(a)  Upon  receipt  of  a  protest 
challenging  the  disadvantaged  status  of 
a  concern,  the  AA/SDBCE,  or  designee, 
will  immediately  notify  the  protestor 
and  the  contracting  officer  of  the  date 
the  protest  was  received  and  whether  it 
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will  be  processed  or  dismissed  for  lack 
of  timeliness  or  specificity. 

(b)  In  cases  where  the  protest  is  timely 
and  sufficiently  specific,  the  AA/ 
SDBCE.  or  designee,  will  also 
immediately  advise  the  protested 
concern  of  the  protest  and  forward  a 
copy  of  it  to  the  protested  concern. 

(1)  The  AA/SDBCE,  or  designee,  is 
authorized  to  ask  the  protested  concern 
to  provide  any  or  all  of  the  followring 
information  and  documentation, 
completed  so  as  to  show  the 
circumstances  existing  on  the  date  of 
self-representation:  SBA  Form  lOlOA, 
"Statement  of  Personal  Eligibility"  for 
each  individual  claiming  disadvantaged 
status;  SBA  Form  lOlOB.  "Statement  of 
Business  Eligibility;"  SBA  Form  413, 
"Personal  Financial  Statement,"  for 
each  individual  claiming  disadvantaged 
status;  information  as  to  whether  the 
protested  concern,  or  any  of  its  owners, 
officers  or  directors,  have  applied  for 
admission  to  or  participated  in  the 
SBA's  8(a)  BD  program  and  if  so,  the 
name  of  the  company  which  applied  or 
participated  and  the  date  of  the 
application  or  entry  into  the  program; 
business  tax  returns  for  the  last  two 
completed  fiscal  years  prior  to  the  date 
of  self-representation;  personal  tax 
returns  for  the  last  two  years  prior  to  the 
date  of  self-representation  for  all 
individuals  claiming  disadvantaged 
status,  all  officers,  all  directors  and  for 
any  individual  owning  at  least  10%  of 
the  business  entity;  annual  business 
financial  statements  for  the  last  two 
completed  fiscal  years  prior  to  the  date 
of  self-representation;  a  current  monthly 
or  quarterly  business  financial  statement 
no  older  than  90  days;  articles  of 
incorporation;  corporate  by-laws; 
partnership  agreements;  limited  liability 
company  articles  of  organization;  and 
any  other  relevant  information  as  to 
whether  the  protested  concern  is 
disadvantaged. 

(2)  SBA's  disadvemtaged  status 
determination  need  not  be  limited  to 
consideration  only  of  the  issues  raised 
in  the  protest.  SBA  may  consider  other 
applicable  criteria. 

(3)  Unless  the  protest  presents 
specific  credible  information  which 
calls  into  question  the  veracity  of 
application  or  other  documents 
previously  submitted  to  SBA  by  a 
ciurent  Participant  in  SBA's  8(a)  BD 
program,  SBA  will  allow  the  Participant 
to  submit,  in  lieu  of  the  information 
specified  in  paragraph  (b)(1)  of  this 
section,  a  sworn  affidavit  or  declaration 
that  circumstances  concerning  the 
ownership  and  control  of  the  business 
and  the  disadvantaged  status  of  its 
principals  have  not  changed  since  its 
application  or  entry  into  the  program  or 


its  most  recent  annual  review,  and  a 
copy  of  its  most  recently  completed 
aimual  review. 

(i)  If  the  ownership  or  control  of  the 
business  or  the  disadvantaged  status  of 
any  principals  have  changed,  the 
protested  concern  must  comply  with 
paragraph  (b)(1)  of  this  section. 

(ii)  An  affidavit  or  declaration  may  be 
allowed  only  if  SBA  admitted  the 
protested  concern  to  the  8(a)  BD 
program,  or  conducted  an  annual  review 
of  the  protested  concern,  during  the 
IZmonth  period  preceding  the  date  on 
which  SBA  receives  the  protest,  and  if 
proceedings  to  suspend,  terminate  or 
early  graduate  the  concern  from  the  8(a) 
BD  program  are  not  pending. 

(cj  Within  10  working  days  of  the  date 
that  notification  of  the  protest  was 
received  from  the  AA/SDBCE  or 
designee,  the  protested  concern  must 
submit  to  the  AA/SDBCE  or  designee, 
by  personal  delivery,  FAX,  or  mail,  the 
information  and  documentation 
requested  pursuant  to  paragraph  (b)(1) 
of  this  section  or  the  affidavit  permitted 
by  paragraph  (b)(2)  of  this  section. 
Materials  submitted  must  be  received  by 
the  close  of  business  on  the  10th 
working  day. 

(1)  SBA  will  consider  only  materials 
submitted  timely,  and  the  late  or  non- 
submission  of  materials  needed  to  make 
a  disadvantaged  status  determination 
may  result  in  sustaining  the  protest. 

(2)  The  burden  is  on  the  protested 
concern  to  demonstrate  its 
disadvantaged  status,  whether  or  not  it 
is  currently  shown  on  the  list  of 
qualified  SDBs. 

(3)  The  protested  concern  must  timely 
submit  to  SBA  any  information  it  deems 
relevant  to  a  determination  of  its 
disadvantaged  status. 

§  1 24. 1 023    How  does  SB  A  make 
disadvantaged  status  determinations  In 
considering  an  SOB  protest? 

(a)  General.  The  AA/SDBCE,  or 
designee,  wrill  determine  a  protested 
concern's  disadvantaged  status  within 
15  working  days  after  receipt  of  a 
protest.  If  the  procuring  activity 
contracting  officer  does  not  receive  an 
SBA  determination  within  15  working 
days  after  the  SBA's  receipt  of  the 
protest,  the  contracting  officer  may 
presume  that  the  challenged  offeror  is 
disadvantaged,  unless  the  SBA  requests 
and  the  contracting  officer  grants  an 
extension  to  the  15-day  response  period. 

(b)  Award  after  protest.  (1)  After 
receiving  a  protest  involving  an  offeror 
being  considered  for  award,  the 
contracting  officer  shall  not  award  the 
contract  until: 

(i)  The  SBA  has  made  an  SOB 
detennination.  or 


(ii)  15  working  days  have  expired 
since  SBA's  receipt  of  a  orotest  and  the 
contracting  officer  has  not  agreed  to  an 
extension  of  the  15-day  response  period. 

(2)  Notwithstanding  paragraph  ib)(l) 
of  this  section,  the  contracting  officer 
may  award  a  contract  after  the  receipt  of 
an  SDB  protest  where  he  or  she 
determines  in  writing  that  an  award 
must  be  made  to  protect  the  public 
interest. 

(c)  Withdrawal  of  protest.  If  a  protest 
is  withdrawn,  SBA  will  not  complete  a 
new  disadvantaged  status 
determination,  and  a  previous  SDB 
certification  will  stand. 

(d)  Basis  for  determination.  (1)  Except 
with  respect  to  a  concern  which  is  a 
current  Participant  in  SBA's  8(a)  BD 
program  and  is  authorized  under 

§  124.1022(b)(3)  to  submit  an  affidavit 
concerning  its  disadvantaged  status,  the 
disadvantaged  status  determination  will 
be  based  on  the  protest  record, 
including  reasonable  inferences 
therefrt)m,  as  suppUed  by  the  protestor, 
protested  concern,  SBA  or  others. 

(2)  SBA  may  in  its  discretion  make  a 
part  of  the  protest  record  information 
already  in  its  files,  and  information 
submitted  by  the  protestor,  the  protested 
concern,  the  contracting  officer,  or  other 
persons  contacted  for  additional  specific 
information. 

(e)  Disadvantaged  status.  In 
evaluating  the  social  and  economic 
disadvantage  of  individuals  claiming 
disadvantaged  status,  SBA  will  consider 
the  same  information  and  factors  set 
forth  in  §§  124.103  and  124.104.  As 
provided  in  §  124.1002tc),  individuals 
claiming  disadvantaged  status  must 
have  a  net  worth  that  is  less  than 
$750,000,  after  taking  into  account  the 
exclusions  set  forth  in  §  124.104(c)(2). 

(f)  Disadvantaged  status 
detennination.  SBA  will  render  a 
written  determination  including  the 
basis  for  its  findings  and  conclusions. 

(g)  Notification  of  determination. 
After  making  its  disadvantaged  status 
determination,  the  SBA  will 
immediately  notify  the  contracting 
officer,  the  protestor,  and  the  protested 
concern  of  its  determination.  SBA  will 
promptly  provide  by  certified  mail, 
return  receipt  requested,  a  copy  of  its 
written  determination  to  the  same 
entities,  consistent  with  law. 

(h)  Results  of  an  SBA  disadvantaged 
status  determination.  A  disadvantaged 
status  determination  becomes  effective 
inunediately. 

(1)  If  the  concern  is  found  not  to  be 
disadvantaged,  the  determination 
remains  in  full  force  and  effect  unless 
reversed  upon  appeal  by  SBA's  DAD  A/ 
GC&MED,  or  designee,  pursuant  to 
§  124.1024.  or  the  concern  is  certified  to 


35780 


Federal  Register/ Vol.  63.  No.  125 /Tuesday.  June  30.  1998  /  Rules  and  Regulations 


be  an  SDB  under  §  124.1008.  The 
concern  is  precluded  from  applying  for 
SDB  certification  for  12  months  from  the 
date  of  the  final  agency  decision 
(whether  by  the  AA/SDBCE.  or 
designee,  without  an  appeal,  or  by  the 
DADA/GCAMED.  or  designee,  on 
appeal). 

(2)  If  the  concern  is  fotmd  to  be 
disadvantaged,  the  determination 
remains  in  full  force  and  effect  unless 
and  until  reversed  upon  appeal  by 
SBA's  DADA/GCAMED,  or  designee, 
pursuant  to  §  124.1024.  A  final  Agency 
decision  (whether  by  the  AA/SDBCE,  or 
designee,  without  an  appeal,  or  by  the 
DADA/GCAMED,  or  designee,  on 
appeal)  finding  the  protested  concern  to 
be  an  SDB  remains  in  effect  for  three 
years  from  the  date  of  the  decision 
under  the  same  conditions  as  if  the 
concern  had  been  granted  SDB 
certification  under  §  124.1008. 

§124.1024    Appeals  of  disadvantaged 
status  dttarminations. 

(a)  Who  may  appeal.  Appeals  of 
protest  determinations  may  be  filed 
with  the  SBA's  DADA/GCAMED  by  the 
protested  concern,  the  protestor,  or  the 
contracting  officer. 

(b)  Timeliness  of  appeal.  An  appeal 
must  be  in  writing  and  must  be  received 
by  the  DADA/GCAMED  no  later  than  5 
working  days  after  the  date  of  receipt  of 
the  protest  determination.  SBA  wiU 
dismiss  any  appeal  received  after  the 
five-day  time  period. 


(c)  Notice  of  appeal  Notice  of  the 
appteal  must  be  provided  by  the  partv 
bringing  an  appeal  to  the  procunng 
activity  contracting  officer  and  either 
the  protested  concern  or  original 
protestor,  as  appropriate 

(d)  Grounds  for  appeal.  SBA  will 
reexamine  a  protest  determination  only 
if  there  was  a  clear  and  significant  error 
in  the  processing  of  the  protest,  or  if  the 
AA/SDBCE,  or  designee,  failed  to 
consider  a  significant  matenal  fact 
contained  within  the  information 
supplied  by  the  protestor  or  the 
protested  concern.  SBA  will  not 
consider  protest  determination  appeals 
based  on  additional  information  or 
changed  circumstances  which  were  not 
disclosed  at  the  time  of  the  decision  of 
the  AA/SDBCE  or  designee,  or  which 
are  based  on  disagreement  with  the 
findings  and  conclusions  contained  in 
the  determination. 

(e)  Contents  of  appeal.  No  specific 
format  is  required  for  the  appeal. 
However,  the  appeal  must  identify  the 
protest  determination  which  is 
appealed,  and  set  forth  a  full  and 
specific  statement  as  to  why  the 
detennination  is  erroneous  under 
paragraph  (c)  of  this  section. 

(f)  Completion  of  appeal  after  award. 
An  appeal  may  proceed  to  completion 
even  though  an  award  of  the  SDB 
acquisition  or  other  procurement 
requirement  which  prompted  the 
protest  has  been  made,  if  so  desired  by 


the  protested  concern,  or  where  SBA 
determines  that  a  decision  on  appeal 
would  have  a  material  impact  on 
contracting  decisions,  such  as  where  the 
contracting  officer  agrees: 

(1)  In  the  case  where  an  award  is 
made  to  a  concern  other  than  the 
protested  concern,  to  terminate  the 
contract  and  award  to  the  protested 
concern  if  the  appeal  finds  that  the 
protested  concern  is  disadvantaged;  or 

(2)  In  the  case  where  an  award  is 
made  to  the  protested  concern,  to 
terminate  the  contract  if  the  appeal 
finds  that  the  protested  concern  is  not 
disadvantaged. 

(gj  The  appeal  will  be  decided  by  the 
DADA/GCAMED,  within  5  working  days 
of  its  receipt,  if  practicable 

(h)  The  appeal  decision  will  be  based 
only  on  the  information  and 
documentation  in  the  protest  record  as 
supplemented  by  the  appeal.  SBA  will 
provide  a  copy  of  the  decision  to  the 
contracting  offecer,  the  protestor,  and 
the  protested  concern,  consistent  with 
law. 

(i)  The  decision  of  the  DADA/ 
GCAMED,  is  the  final  decision  of  the 
SBA,  and  cannot  be  further  appealed  to 
OHA. 

Dated:  March  6. 1998. 
Aida  Ahrarez, 

Administrator. 

(FR  Doc  98-17195  Filed  6-26-98;  8:45  am) 

BHJJNQ  COOC  802S-01-r 


^^^^^^^H 

UMI 

■ 

;(  •;?trf!ii2'^.'-  f<ai.  r  »)«fH   '-.i**^  *■  .(:.■  M:!'\  ,v»-. 


Tuesday 
June  30,  1998 


Part  VIII 

Department  of  the 
Treasury 

Fiscal  Service 

31  CFR  Part  356 

Sale  and  Issue  of  Marketable  Book-Entry 
Treasury  Bills,  Notes,  and  Bonds 
(Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  1-93);  Final  Rule 


35782 


Federal  Register /Vol.  63.  No.  125 /Tuesday.  June  30.  1998 /Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  356 

Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds 
(Department  of  ttie  Treasury  Circular, 
Public  Debt  Series  No.  1-93) 

agency:  Bureau  of  the  Public  Debt, 

Fiscal  Service.  [)epartment  of  the 

Treasury. 

action:  Final  rule. 

SUMMIARY:  The  Department  of  the 
Treasury  ("Treasury"  or  "Department") 
is  issuing  in  final  form  ein  amendment 
to  31  CFR  Part  356  (Uniform  Offering 
Circular  for  the  Sale  and  Issue  of 
Marketable  Book-Entry  Treasury  Bills, 
Notes,  and  Bonds).  This  amendment 
includes  changes  necessary  to  make 
fungible  stripped  interest  components 
for  Treasury  inflation-indexed 
sec\irities.  which  the  Department  began 
issuing  in  January  1997.  In  addition,  the 
amendment  makes  certain  technical 
clarifications  and  conforming  changes. 
EFFECTIVE  DATE:  March  31. 1999. 
ADDRESSES:  This  final  rule  is  available 
for  downloading  from  the  Bureau  of  the 
Public  Debt's  Internet  site  at  the 
following  address: 
www.publicdebt.tTeas.gov.  It  is  also 
available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library.  FOIA  Collection,  Room  5030, 
Miiin  Treasury  Building,  1500 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C,  20220.  Persons 
wishing  to  visit  the  Ubrary  should  call 
(202)  622-0990  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  Lanham  (Acting  Director),  Chuck 
Andreatta  or  Kurt  Eidemiller 
(Government  Seciirities  Specialists), 
Bureau  of  the  Public  Debt,  Government 
Securities  Regulations  Staff,  (202)  219- 
3632. 
SUPPt-EMENTARY  INFORMATION: 

I.  Background 

The  Uniform  Offering  Circular  (31 
CFR  Part  356)  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  by 
the  Department  of  the  Treasury  to  the 
public  of  marketable  Treasury  bills, 
notes,  and  bonds.  The  Uniform  Offering 
Qrcular.  in  conjunction  with  offering 
announcements,  represents  a 
comprehensive  statement  of  those  terms 
and  conditions. ' 

In  January  1997,  the  Department 
began  issuing  a  new  type  of  marketable 


security,  referred  to  as  a  Treasury 
inflation-indexed  security,  whose 
principal  value  is  adjusted  for  inflation 
as  measured  by  the  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor.2  The  Department  believes  the 
issuance  of  these  new  seciirities  will 
reduce  interest  costs  to  the  Treasury 
over  the  long  term  and  broaden  the 
types  of  debt  instruments  available  to 
investors  in  U.S.  financial  markets. 

Treasury  inflation-indexed  securities 
have  been  eligible  for  the  STRIPS 
(Separate  Trading  of  Registered  Interest 
and  Principal  of  Securities)  program 
since  Treasury  began  issuing  the  new 
secxuities.  STRIPS  is  the  Department's 
program  under  which  eligible  securities 
are  authorized  to  be  separated  into 
principal  and  interest  components 
(interest  components  are  also  referred  to 
as  "TINTS").  Such  components  are 
maintained  in  book-entry  accoimts,  and 
transferred  separately  in  the  Treasury/ 
Reserve  Automated  Debt  Entry  System 
("TRADES"  or  the  commercial  book- 
entry  system).  Unlike  TINTS  from 
Treasury  fixed-principal  securities, 
TINTS  stripped  from  an  inflation- 
indexed  security  are  currently  not 
fungible  (i.e..  they  are  not 
interchangeable)  with  TINTS  stripped 
from  a  difiierent  inflation-indexed 
security,  even  if  the  components  have 
the  same  maturity  (payment)  date.' 
In  the  preamble  to  the  final  rule 
amendments  to  accommodate  the 
issuance  of  inflation-indexed  securities, 
the  Department  stated  that  it  would 
"continue  to  work  on  making  interest 
components  fungible  in  a  manner  that  is 
operationally  feasible."  *  The 
IDepartment  recognizes  that  making 
stripped  inflation-indexed  interest 
components  fungible  is  important  to 
developing  a  hquid  market  for  these 
components.  The  Department  has 
worked  with  market  participants  to 
develop  a  methodology  that  will 
accomplish  this  goal. 

The  Department  published  for  public 
comment  a  proposed  amendment  to  the 
Uniform  Offering  Circular  on  December 
8, 1997,'  which  laid  out  the  proposed 
methodology  for  making  TINTS  stripped 
from  different  Treasury  inflation- 
indexed  securities  fungible.  The  closing 
date  for  comments  was  February  6, 
1998.  As  explained  in  tnore  detail 
below,  after  considering  the  comments 
provided.  Treasury  has  decided  to  adopt 
the  proposed  methodology  for  mtiking 
TINTS  stripped  from  different  inflation- 
indexed  securities  fungible.  This 


methodology  will  remain  unchanged 
frtjm  its  description  in  the  proposed 
rule.  However,  in  order  to  provide 
market  participants  sufficient  time  to 
make  any  necessary  automated  systems 
changes,  the  effective  date  of  this  final 
rule  will  be  delayed  until  March  31, 
1999. 

n.  Comments  Received  in  Response  to 
the  Proposed  Rule 

The  Department  received  one 
comment  letter  on  the  proposed  rule, 
which  was  from  The  Bond  Market 
Association  ("Association").*  In 
developing  the  final  rule,  the 
Department  took  the  issues  raised  in 
this  comment  letter  into  consideration, 
as  well  as  input  received  during 
discussions  with  various  active 
Treasury  secxurities  market  participants. 
The  Association  generally  supported 
the  Department's  efforts  to  make  TINTS 
of  inflation-indexed  securities  fungible. 
The  Association,  however,  cited  its 
members'  concern  with  "the  significant 
modifications  needed  for  their 
operational  systems  to  accommodate  the 
trading  and  maintenance  of  the  adjusted 
value  of  stripped  interest  components  to 
the  penny."  "The  Association  said  its 
members  beUeve  "that  it  will  require 
approximately  six  to  nine  months  to 
both  make  and  test  the  appropriate 
system  changes  before  they  can  begin 
trading  the  new  stripped  securities." 
Association  members,  the  commenter 
said,  also  expressed  concerns  that  these 
system  changes  could  complicate  efforts 
already  underway  to  make  operational 
system  adjustments  to  prepare  for  the 
year  2000,  the  European  Monetary  Unit 
and  the  General  Collateral  Finance  Repo 
product  of  the  Government  Securities 
Clearing  Corporation.  Similar  concerns 
were  expressed  to  the  Department  in 
discussions  with  various  active 
Treasury  market  participants.  The 
Association  suggested  that  Treasury 
consider  truncating  the  pennies  from 
the  adjusted  values,  so  that  the  adjusted 
values  would  be  maintained  in  accounts 
and  transferred  in  whole  dollars. 

The  Association  supported 
establishing  a  conversion  factor  between 
securities  issued  luider  different  CPI 
base  reference  periods  if  the  Consumer 
Price  Index's  base  reference  period  is 
changed.  Such  a  factor  would  enable 
TINTS  bom  inflation-indexed  seciurities 
issued  dining  different  CPI  base 


'  The  Uniform  Ofbring  Circular  wu  publiahsd  as 
a  final  rule  on  lanuary  S.  1993  (58  FR  412).  The 
circular,  as  amended.  i«  codified  at  31  CFR  Part  356. 


>  62  FR  846  (January  6.  1997). 
'See  31  CFR  356.31(f). 

'  62  FR  846.  848  (January  6. 1997). 

>  62  FR  64528  (Oecnoaber  8. 1997). 


*See  letter  Erom  Ms.  Paula  H.  Simpkins.  Vka 
President  and  Assistant  General  Counsel,  The  Bond 
Market  Association  (dated  February  6. 1998).  This 
letter  is  available  to  the  public  for  inspection  and 
downloading  on  the  Internet,  at  the  address 
provided  earlier  in  this  rule,  and  for  inspection  and 
copying  at  the  Treasury  Department  Library,  at  the 
address  provided  earlier. 
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reference  periods  to  be  fungible. 
However,  the  Association  recommended 
that  the  conversion  be  done  on  a 
voluntary  basis  so  investors  could 
decide  whether  the  benefits  outweigh 
the  associated  costs  of  conversion.  The 
Association  also  recommended  the 
creation  of  an  additional  conversion 
factor  that  would  allow  TINTS  of 
inflation-indexed  securities  issued 
during  a  more-recent  base  period  to  be 
converted  to  an  older  base  period.  This 
additional  convertibility,  the  commenter 
asserted,  would  further  increase  the 
marketabihty  of  the  TINTS. 

After  taking  the  comments  and  views 
received  into  consideration,  the 
E)epartment  is  issuing  a  final  rule  that 
adopts  the  proposed  rule  without  any 
significant  changes.  The  suggestion  to 
tnmcate  the  pennies  from  the 
calculation  of  adjusted  values  was  not 
adopted  because  of  the  resulting 
pajrment  differences  to  holders  of 
inflation-indexed  TINTS  as  compared 
with  holders  of  unstripped  inflation- 
indexed  securities,  particularly  for 
smaller  holders.  However,  in  order  to 
provide  market  participants  with 
sufficient  time  to  make  any  automated 
systems  changes  necessary  for 
maintaining  accounts  and  transferring 
adjusted  values  in  pennies.  Treasury  has 
decided  to  adopt  the  reconmiendation  of 
The  Bond  Market  Association  to  delay 
the  effective  date.  Accordingly,  the 
effective  date  of  this  final  rule  will  be 
delayed  until  March  31,  1999.  In 
delaying  the  effective  date,  the 
Department  recognizes  the  significant 
efforts  of  market  particip>ants  in  making 
systems  changes  for  the  year  2000  and 
the  European  Monetary  Unit. 

No  changes  are  being  proposed  at  this 
time  to  the  current  STIUPS  program  for 
fixed-principal  securities.  However,  as 
stated  in  the  preamble  to  the  proposed 
rule,  the  Department  will  consider  at  a 
later  date  the  desirability  of  making 
changes  to  the  minimum  and  multiple 
requirements  for  fixed-principal  TINTS 
similar  to  the  requirements  for  inflation- 
indexed  TINTS,  i.e.,  discontinuing  the 
$1,000  minim um-to-hold  and  multiple 
requirement,  and  permitting  fixed- 
principal  TINTS  to  be  held  in  amounts 
to  the  penny. 

The  suggestions  to  make  conversions 
of  adjusted  values  fit)m  less-recent  CPI 
base  reference  periods  to  more-recent 
base  reference  periods  voluntary,  and  to 
create  an  additional  conversion  factor  to 
facilitate  conversions  of  adjusted  values 
from  more-recent  periods  to  less-recent 
periods,  were  also  not  adopted.  The 
Department  believes  that  these 
suggestions,  had  they  been  adopted, 
would  have  been  operationally  very 
complicated.  They  also  would  have 


continued  to  make  inflation-indexed 
TINTS  not  fungible  to  the  extent  that,  in 
either  case,  there  would  have  to  be 
different  CUSIP  numbers  for  TINTS  that 
have  the  same  maturity  (payment)  date. 
The  rule  has  been  amended,  therefore, 
so  that  in  the  event  that  the  CPI  is 
rebased,  conversion  to  the  most-recent 
base  reference  period  will  be 
mandatory.  At  such  time.  Treasury  will 
publish  information  specifying  the 
maimer  in  which  this  conversion  will  be 
accomplished.  In  addition,  any  new 
TINTS  created  &T)m  a  security  that  was 
issued  during  a  prior  base  reference 
period  will  be  issued  with  adjusted 
values  calculated  using  reference  CPIs 
under  the  most-recent  base  reference 
period. 

The  only  other  change  in  the  final 
rule  from  the  proposed  rule  is  to 
provide  for  mandatory  conversion  to 
fungible  TINTS  of  any  TINTS  created 
prior  to  March  31,  1999.'  Treasury 
stated  in  the  preamble  to  the  proposed 
rule  that  this  conversion  would  occiir 
because  of  the  Department's  goal,  where 
possible,  to  make  all  TINTS  from 
inflation-indexed  securities  fungible.' 
Also  as  stated  in  the  preamble  to  the 
prop(]^ed  rule,  Treasiu^  will  provide 
public  notice,  if  necessary,  informing 
participants  of  the  effective  conversion 
date,  along  with  detailed  instructions 
regarding  the  conversion  to  fungible 
STRIPS. 

m.  Procedural  Requirements 

This  final  nde  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866.  Although  this  rule  was  issued 
initially  in  proposed  form  to  secure  the 
benefit  of  public  comment,  the  notice, 
public  comment,  and  delayed  effective 
date  provisions  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

There  is  no  new  collection  of 
information  contained  in  this  final  rule 
and.  therefore,  the  Paperwork  Reduction 
Act  does  not  apply.  Tlie  collections  of 
information  in  31  CFR  Part  356  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  under  control  number 
1535-0112.  Under  this  Act.  an  agency 
may  not  conduct  or  sponsor,  and  a 


person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  vaUd  0MB  control  number. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Government  securities.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  Q, 
Subchapter  B,  Part  356,  is  amended  as 
follows: 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS,  NOTES,  AND 
BONDS  PEPARTMENT  OF  THE 
TREASURY  CIRCULAR.  PUBUC  DEBT 
SERIES  NO.  1-93) 

1.  The  authority  citation  for  part  356 
continues  to  read  as  follows: 

AutharitT:  5  U.S.C.  301;  31  U.S.C  3102.  et 
seq.;  12  U.S.C  391. 

2.  Section  356.2  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  "Adjusted  value"  to  read 
as  follows: 

1356^    Dvflnttton*. 


'  As  of  May  31, 1998.  none  of  the  currently 
outstanding  inflation-indexed  securities  has  been 
stripped. 

*  62  FR  64528,  64530  (December  8, 1997). 


Adjusted  value  means,  for  an  interest 
component  stripped  from  an  inflation- 
indexed  security,  an  amount  derived  by 
multiplying  the  semiannual  interest  rate 
by  the  par  amount  and  then  multiplying 
this  value  by  100  divided  by  the 
Reference  CPI  of  the  original  issue  date 
(or  dated  date,  when  the  dated  date  is 
different  from  the  original  issue  date). 
(See  Appendix  B,  Section  IV  to  this  part, 
for  an  example  of  how  to  calculate  the 
adjusted  value  for  interest  components 
stripped  bom  an  inflation-indexed 
security.) 
•        •        •        •        • 

3.  Section  356.31  is  revised  to  read  as 
follows: 

$356.31     STRIPS. 

(a)  General.  A  note  or  bond  may  be 
designated  in  the  offering 
announcement  as  eligible  for  the 
STRIPS  program.  At  the  option  of  the 
holder,  and  generally  at  any  time  from 
its  issue  date  until  its  call  or  maturity, 
any  such  security  may  be  "stripped," 
i.e.,  divided  into  separate  principal  and 
interest  components.  A  short  or  long 
first  interest  payment  and  all  interest 
payments  Mdthin  a  callable  p)eriod  are 
not  ehgible  to  be  stripped  from  the 
principal  component.  The  CUSIP 
numbers  and  payment  dates  for  the 
principal  and  interest  components  are 
provided  in  the  offering  announcement 
if  not  previously  announced. 

(b)  Treasury  fixed-principal 
securities — (1)  Minimum  par  amounts 
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required  for  STRIPS.  For  a  fixed- 
principal  secxuity  to  be  stripped  into  the 
components  described  above,  the  par 
amount  of  the  seoirity  must  be  in  an 
amount  that,  based  on  its  interest  rate, 
will  produce  a  semiannual  interest 
payment  in  a  multiple  of  $1,000.  Exhibit 
C  to  this  part  provides  the  minimum  par 
amounts  required  to  strip  a  fixed- 
principal  seciuity  at  varioias  interest 
rates,  as  well  as  the  corresponding 
interest  payments.  Amounts  greater  than 
the  minimum  par  amount  must  be  in 
multiples  of  that  amount.  The  minimum 
par  amoimt  required  to  strip  a  particular 
security  will  be  provided  in  the  press 
release  announcing  the  auction  results. 

(2)  Principal  components.  Principal 
components  stripped  from  fixed- 
principal  seciirities  are  maintained  in 
accounts,  and  transferred,  at  their  par 
amoimt.  The  principal  components  have 
a  CUSIP  number  that  is  different  from 
the  CUSIP  number  of  the  fully- 
constituted  (unstripped)  security. 

(3)  Interest  components.  Interest 
components  stripped  from  fixed- 
principal  securities  are  maintained  in 
accounts,  and  transferred,  at  their 
original  payment  value,  which  is 
derived  by  applying  the  semiannual 
interest  rate  to  the  par  amount.  When  an 
interest  component  is  created,  the 
interest  payment  date  becomes  the 
maturity  date  for  the  component.  All 
such  components  with  the  same 
maturity  date  have  the  same  CUSIP 
number,  regardless  of  the  underlying 
security  from  which  the  interest 
payments  were  stripped.  All  interest 
components  have  CUSIP  numbers  that 
are  different  from  the  CUSIP  number  of 
any  fully-constituted  security  and  any 
principal  component. 

(c)  Treasury  inflation-indexed 
securities — (1)  S4inimum  par  amounts 
required  for  STRIPS.  The  minimiun  par 
amount  of  an  inflation-indexed  security 
that  may  be  stripped  into  the 
components  described  in  paragraph  (a) 
of  this  section  is  $1,000.  Any  par 
amoiuit  to  be  stripped  above  $1,000 
must  be  in  a  multiple  of  $1,000. 

(2)  Principal  components.  Principal 
components  stripped  from  inflation- 
indexed  securities  are  maintained  in 
accounts,  and  transferred,  at  their  par 
amount.  At  matiuity,  the  holder  will 
receive  the  inflation-adjusted  principal 
value  or  the  par  amount,  whichever  is 
greater.  (See  §  356.30.)  The  principal 
components  have  a  CUSIP  number  that 
is  different  from  the  CUSIP  number  of 
the  fully-constituted  (unstripped) 
seciuity. 

(3)  Interest  components.  Interest 
components  stripped  from  inflation- 
indexed  securities  are  maintained  in 
accounts,  and  transferred,  at  their 


adjusted  value,  which  is  derived  by 
multiplying  the  semiannual  interest  rate 
by  the  par  amount  and  then  multiplying 
this  value  by  100  divided  by  the 
Reference  CPI  of  the  original  issue  date 
(or  dated  date,  when  the  dated  date  is 
different  from  the  original  issue  date). 
See  Appendix  B,  Section  IV  to  this  part, 
for  an  example  of  how  to  calculate  an 
adjusted  value.  The  payment  value  of 
any  interest  component  created  prior  to 
March  31,  1999,  will  be  converted  to  its 
adjusted  value.  When  an  interest 
component  is  created,  the  interest 
payment  date  becomes  the  maturity  date 
for  the  component.  All  such 
components  with  the  same  maturity 
date  have  the  same  CUSIP  number, 
regardless  of  the  underlying  security 
from  which  the  interest  payments  were 
stripped.  The  CUSIP  number  of  any 
interest  component  created  prior  to 
March  31,  1999,  will  be  converted  to  the 
fungible  CUSIP  number  for  the  same 
maturity  date.  All  interest  components 
have  CUSEP  numbers  that  are  cUfferent 
from  the  CUSIP  number  of  any  fully- 
ccnstituted  security  and  any  principal 
component.  At  matiuity,  the  pajnnent  to 
the  holder  will  be  derived  by 
multiplying  the  adjusted  value  of  the 
interest  component  by  the  Reference  CPI 
of  the  maturity  date,  divided  by  100.  See 
Appendix  B.  Section  IV  to  this  part,  for 
an  example  of  how  to  calculate  an 
actual  payment  amount  from  an 
adjusted  value. 

(4)  Rebasing  of  the  CPI.  In  the  event 
that  the  CPI  is  rebased,  the  adjusted 
values  of  all  outstanding  inflation- 
indexed  interest  components  will  be 
converted  to  adjusted  values  based  on 
the  new  base  reference  period.  At  such 
time,  Treasury  will  pubUsh  information 
specifying  the  manner  in  which  this 
conversion  will  be  accomplished. 
Subsequent  to  rebasing,  any  TINTS 
created  from  a  security  that  was  issued 
dupng  a  prior  base  reference  period  will 
be  issued  with  adjusted  values 
calculated  using  reference  CPls  under 
the  most-recent  base  reference  period. 

(d)  Reconstituting  a  security.  Stripped 
interest  and  principal  components  may 
be  reconstituted,  i.e.,  restored  to  their 
fully-constituted  form.  A  principal 
component  and  all  related  unmatured 
interest  components,  in  the  appropriate 
minimum  or  multiple  amounts  or 
adjusted  values,  must  be  submitted 
together  for  reconstitution.  Interest 
components  stripped  from  inflation- 
indexed  securities  are  different  from 
interest  components  stripped  from 
fixed-principal  securities  and. 
accordingly,  are  not  interchangeable  for 
reconstitution  purposes. 

(e)  Applicable  regulations.  Unless 
otherwise  provided  in  this  part,  notes 


and  bonds  stripped  into  their  STRIPS 
components  are  governed  by  Subparts 
A.  B.  and  D  of  Part  357  of  this  chapter. 

4.  Appendix  B  to  Part  356  is  amended 
by  revising  the  list  of  section  headings 
at  the  beginning  of  the  Appendix  to  read 
as  follows: 

Appendix  B  to  Part  35ft— Fomulaa  and 
Table* 

I.  Computation  of  Interest  on  Treasury  Bonds 
and  Notes. 

n.  Fonnulas  for  Conversion  of  Fixed- 

Prindptal  Security  Yields  to  Equivalent 
Prices. 

m.  Formulas  for  Conversion  of  Inflation- 
Indexed  Security  Yields  to  Equivalent 
Prices. 

IV.  Computation  of  Adjusted  Values  and 

Payment  Amounts  for  Stripped  Inflation- 
IndBxed  Interest  Components. 

V.  Computabon  of  Purchase  Price.  Discount 

Rate,  and  Investment  Rate  (Coupon- 
Equivalent  Yield)  for  Treasury  Bills. 

5.  Appendix  B  to  Part  356  is  amended 
by  redesignating  Section  IV  as  Section  V 
and  adding  a  new  Section  IV  to  read  as 
follows: 


IV.  Computation  of  Adfusted  Values  and 
Paytnenl  Amounts  for  Stripped  Inflation- 
Indexed  Interest  Components 

Note:  Valuing  an  interest  comp>onent 
stripped  from  an  inflation-indexed  security  at 
its  adjusted  value  enables  this  interest 
component  to  be  interchangeable  (fungible) 
with  other  interest  components  that  have  the 
same  maturity  date,  regardless  of  the 
underlying  inflation-indexed  security  from 
which  the  interest  components  were 
stripped.  The  adjusted  value  provides  for 
fungibility  of  these  various  Interest 
components  when  buying,  selling,  or 
transferring  them,  or  when  reconstituting  an 
inflation-indexed  security. 

Definitions 

C=the  regular  annual  interest  rate,  payable 
semiannually,  e.g.,  .03625  (the  decimal 
equivalent  of  a  3-5/8%  interest  rete) 
Par=par  amount  of  the  security  to  be  stripped 
Ref  CPIi„ar  DMr=feference  CPI  for  the  original 
issue  date  (or  dated  date,  when  the  dated 
date  is  different  from  the  original  issue 
date)  of  the  underlying  (unstripped) 
security 
Ref  CPlDM.=reference  CPI  for  the  maturity 

date  of  the  interest  component 
AV=adjusted  value  of  the  interest  component 
PA=payment  amount  at  maturity  by  Treasury 

Formulaa 

AV=Par  (C/2)(100/Ref  CPIuM,  dm)  (rounded 
to  2  decimals  with  no  intermediate 
rounding) 
PA=AV  (Ref  CPloMe/lOO)  (rounded  to  2 

decimals  with  no  intermediate  rounding) 
Example.  A  10-year  inflation-indexed  note 
paying  3Vi%  interest  is  issued  on  January  15, 
1999,  with  the  second  interest  payment  on 
January  15.  2000.  The  Ref  CPI  on  January  15. 
1999  (Ref  CPIi«»,  D-.)  is  174.62783.  and  the 
Ref  CPI  on  January  15,  2000  (Ref  CHdm.)  is 
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179.861SS.  Calculate  the  adjusted  value  and 
the  payment  amount  at  maturity  of  the 
interest  component. 

Definitions 

O.035 

Par=$l  ,000,000 

Ref  CPIi.^  D.ie=l 74.62783 

RefCPI[>„e=179.86159 

Resolution 

For  a  par  amount  of  $1  million,  the 
adjusted  value  of  each  stripped  interest 


component  is  $1,000,000  (.035/2)(100/ 
174.62783),  or  $10,021.31  (no  intermediate 
rounding). 

For  an  interest  component  maturing  on 
January  15,  2000,  the  payment  amount  is 
$10,021.31  (179.86159/100).  or  $18,024.49 
(no  intermediate  rounding). 
*         •         •         •         * 

6.  Exhibit  C  to  Part  356  is  amended 
by  revising  the  heading  to  read  as 
follows: 


Exhibit  C  to  Part  356 — Minimum  Par 
Amounts  for  Kixed-Pruicipal  STRIPS 

Dated:  June  26, 1998. 
Donald  V.  Hammond, 
Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  98-17525  FUed  6-29-98;  8:45  ami 
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30162 

39  CFR 

232 

34599 

3001 

35140 

40  CFR 

9 

...33250 

52 .29955.  29957.  31 1 16. 

31120,  31121.  32126,  32621. 

32980,  33854,  34298,  34300. 

34600,  34602,  35141,  35145. 
35535,35536 

60 32743 

62 29644.  33250.  34816 

63 31358,33782 

80.... 31627,34818 

81 31014.32128 

141 31732 

148 ; 35147 

159 33580 

180 30636.  31631.  31633, 

31640,  31642.  32131.  32134. 

32136,  32138,  32753,  33583, 

34302,  34303.  34304,  34310, 
34318,  34825 

185 32753.  34318.  34825 

186 32753.  34318.  34825 

261 33782 

268 31 269.  35 1 47 

270 33782 

271 35147 

300 32760,  33855,  34132. 

34320 

721 J29646 

745 .-. .29908 


750 35381 

761 35381 

Proposed  Rules: 

52 31196.31197.32172. 

32173,  33312,  33314,  34336, 
34618,  35167 

60 32783 

62 29687,  34840 

63 29963.  31398,  34336 

69 30438 

72 31197 

75 31197 

80 30438,  31682 

81 33597.  33605 

82 32044 

141 34142 

142 34142 

159 30166 

194 34347 

355 - 31267 

370 31267 

442 34686 

745 30302 

763 34348 

41  CFR 

300 „ 35537 

301 35537 

Proposed  Rules: 

105 33023 

42  CFR 

400 _ 34968 

403 34968 

410 34320.  34968 

411 34968 

417 34968 

420 31123 

422 34968 

441 29648 

482 33856 

489 _ 29648 

493 32699 

Proposed  Rules: 

Ch.  IV 30166 

405 30818 

410 30818.  33882 

413 30818 

414 30818.  33882 

415 „ ; 30818 

416 32290 

424 _ 30818 

485 30818 

488 „ 32290 


43  CFR 

20 


.34258 


44  CFR 

62 32761 

64 30642 

45  CFR 

672 32761 

1302 34328 

Proposed  Rules: 

142 32784 

670 29963 

672 „ 30438 

673 30438 

1303   554 

1606 30440 

1623 30440 

1 625 30440 

1644 „ 33251 
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46CFR 

Proposed  Rules: 

27 31958 

197 34840 

47CFR 

0 29656 

1 _ 29656.  29957 

2 31645 

1 1 .29660 

21 „ _ .29667 

52 35150 

53 34603 

54 33685 

61 35539 

73 29668,  30144,  30145. 

32981,33875,34604 

74 33875 

76 .29660,  31934 

80 29656 

90 32580 

Propowd  Rules: 

Ch.  1 35168 

1 29687 

2 31684.  31685,  35558 

15 31684,34618 

18 - 34618 

22 33890 

25 31685 

64 „ „ 32798,  33890 

68 31685 

73 30173.  33892.  34619. 

34620,34621,34622 

74 33892 

90 35558 

48CFR 

Ch.  1 34058.  34080.  35726 


1 35719 

4 34069 

5 34079 

8 „ 34079 

9 34062 

1 1 34062,  34064 

12 35719 

1 4 _ 367 1 9 

15 35719 

16 „ 34073 

19 34064.35719 

22 „...34059,  34073 

25 34075,34076 

27 : 34077 

31 34078,  34079 

33 35719 

35..„ _ 34069 

36 34059 

44 34059 

45 34079 

48 34078 

52 34059,  34062,  34064. 

34073.  34076,  35719 

53 34064,  34079 

204 31934 

213 33586 

219 33586 

222 31 935 

225 31936 

235 34605 

245 _ 31937 

252 31935,  31936,  33586 

253 - 33586 

1804 32763 

1806 J32763 

1 807 _ „ 32763 

1809 ^763 

1822 32763 


1833 

32763 

1842 

32763 

1852 

32763 

1871 

32763 

1872 

32763 

Proposed  RuIm: 
216 

31959 

245 

31968 

252 

31958 

49CFR 

1 

33689 

107 

171 

.29668,30411 
30411 

172 

3041.1 

173 

174 

30411 

175 

30411 

176 

30411 

177 

213  . ... 



30411 

33892 

387 

33254 

390 

.„ 33254 

391 

392 

395 

._ „...33254 

„...33254 

33254 

396 

33254 

397 

33254 

571 

.32140 

,  33194,  34330 

ProposMi  Ruws* 
24 

32175 

37 

29924 

171 

177 



30672 

„._„ 30572 

178 

30572 

180 

30572 

350 

30678 

375 

31266 

377  ...... 

„.31266 

385 32801 

390 .32801 

393 33611 

567 - 34623 

571 30449.  32179,  34350 

572 35170 

575 30695 

594 .30700 

SOCfR 

17 31400,  31647.  32981. 

32996 

100 35332 

285 36161 

300 30145.  31938.  35541 

648 32143,  32998 

660 30147,  31406.  32764 

34606.  36162 

679 29670,  30148,  30412, 

30644,  31939.  32144,  32765. 

34332 
Proposed  Rutos: 

17 30453.  31691,  31693, 

32635,  33033,  33034.  33901, 
34142,  35183 

222 30455 

226 30455 

227 30456,  33034 

300 34366.  34624 

600 30455 

622 29688,  30174,  30465. 

34842 

630 31710 

648 31713,  34358,  35560 

660 29689,  30180,  35184, 

35661 
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REMINDERS 

The  items  in  this  list  were 
editohany  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  30,  1998 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

Fastener  Quality  Act; 
implementation;  published  6- 
30-98 

ENVmONMENTAL 
PROTECTION  AGENCY 

Air  quality  imfjJementation 
plans;  approval  and 
promulgation;  vartocis 
States: 

Louisiana;  published  6-30-98 
Ohio;  published  6-30-98 

Toxic  substances: 
Health  and  safety  data 
reporting  requirements; 
published  4-1-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Electronic  filing  of 
documents  in  rulemaking 
proceedings;  published  5- 
1-98 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital: 
Capital  adequacy 
guidelines — 
Leverage  capital 
standards;  Tier  1 
leverage  ratk);  putMlshed 
6-4-98 

INTERIOR  DEPARTMENT 
Minerals  Martagament 
Servica 

Outer  Continental  Shelf;  oH, 
gas,  and  sulphur  operations: 
CFR  sut>parts  revision; 

sections  assigned  new 

section  numbers; 

published  5-29-98 

Correction;  published  6- 
25-98 
Drilling  and  completion 

operations;  blowout 

preventer  testing 

requirements;  published  6- 

1-98 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure: 
Exclusion  from  proceedings 
because  of  misconduct; 
judges'  exerase  of  authon 
ty;  putMished  6-30-98 


PRESIDIO  TRUST 
Interim  management  of 
Presidio;  general  provisions, 
etc.;  published  6-30-98 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  secunty  income: 
Aged,  blind,  and  disat)led — 
Preheanng  proceedings 
and  decisions;  attorney 
advisors  authority; 
extension  st;  published 
6-30-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Great  Lakes  pik>tage 
regulations: 

F^eorganization;  published  6- 
29-98 

Technical  amendments; 
published  6-30-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ain««xthiness  directives: 
de  Havilland;  published  5- 

26-98 
Aerospatiale;  putttished  5- 

26-98 
Construcoones 

Aeronauticas.  S.A.; 

putJiished  5-26-98 
Airworthiness  standards: 
Commuter  category 

airplanes;  occupant 

protection  standards; 

published  6-30-98 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  ar>d 
Firearms  Bureau 

Omnibus  Consolidated 
Appropriations  Act  of  1997; 
implementation: 
Misdemeanor  crime  of 
domestic  violence 
conviction;  prohibited  from 
shipping,  rceiving  or 
possessing  firearms  and 
ammunition,  etc.; 
published  6-30-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Information  returns; 
magnetic  media  filing 
requirements;  put>lished  6- 
30-98 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Maricetlng 
Service 

Kiwifruit  grown  In — 


California;  comments  due  by 
7-6-98;  published  6-5-98 

AGRICULTURE 
DEPARTMENT 

Animal  ar>d  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 
Gypsy  moth;  comments  due 

by  7-10-98;  published  5- 

11-98 
Mediterranean  fruit  fly; 

comments  due  by  7-10- 

98;  published  5-11-98 
User  fees;  veterinary 
dtagr>ostic  services; 
comments  due  by  7-6-98; 
published  5-4-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Personal  Responsibility  arxJ 
Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation; 
Food  stamp  program; 

retailer  integrity,  fraud 

reduction,  and  perialties; 

comments  due  by  7-6-98; 

published  5-6-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Canbbean,  Gulf,  and  South 
Atlantk;  fishenes — 
South  Atlantic  shrimp; 
comments  due  by  7-6- 
98;  published  6-3-98 
Magnuson-Stevens  Act 
provisions — 
Fisheries  and  gear  list 
and  notification 
guidelines;  comments 
due  by  7-6-98; 
put>lished  6-4-98 

DEFENSE  DEPARTMENT 

Acquisitk>n  regulations: 
Simplified  acquisition 
procedures;  comments 
due  by  7-7-98;  published 
5-8-98 

Federal  Acquisition  Regulatkxi 
(FAR): 

Offeror  or  contractor 
representation 
requirements;  reduction  or 
removal;  comments  due 
by  7-6-98;  published  5-7- 
98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Petroleum  refineries; 
comments  due  by  7-9-98; 
published  6-9-98 
Air  programs; 
Fuels  arxJ  fuel  additives — 


Cokxado;  gasoline  Reid 
Vapor  Pressure  volatility 
standard  for  1998, 
1999,  and  2000; 
approval  of  petition  to 
relax;  comments  due  by 
7-10-98;  published  6-10- 
98 

Colorado;  gasoline  Reid 
Vapor  Pressure  volatility 
standard  for  1998, 
1999,  and  2000; 
approval  of  petition  to 
relax;  comments  due  by 
7-10-98;  published  6-10- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgatkjn;  various 
States: 

Pennsylvania;  comments 
due  by  7-6-98,  putilished 
6-8-98 
Tennessee,  comments  due 
by  7-8-98;  published  6-8- 
98  . 

Texas;  comments  due  by  7- 
8-98;  published  6-6-98 
Clean  Air  Act: 
AckJ  ram  progranv- 
Continuous  emission 
monitonr>g,  bias  test, 
relative  accuracy  test, 
and  availability  analysis; 
determinations; 
comments  due  by  7-6- 
98;  published  5-21-98 
Continuous  emisskxi 
monitonng,  rule 
streamlining;  correctkw; 
comments  due  by  7-6- 
98;  published  6-8-98 
Pesticides;  emergerKy 
exemptions,  etc.: 
2-propene-1 -sulfonic  acid, 
etc.;  comments  due  by  7- 
6-98;  published  5-6-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
E.I.  DuPonf  de  Nemours  & 
Co.;  comments  due  by  7- 
6-98;  published  5-6-98 
Safener  HOE- 107892; 
comments  due  by  7-6-98; 
published  5-6-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Industrial,  scientific,  and 

medical  equipment: 

RF  (radio  frequency)  ligtiting 
devices:  comments  due 
by  7-8-98;  published  4-24- 
98 
Radio  frequency  devices: 

Scanning  receivers,  further 
ensurance  against 
receiving  cellular  radio 
signals;  comments  due  by 
7-10-98;  published  6-10- 
98 
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Radio  stations;  table  of 
assignments: 

Illinois;  comments  due  by  7- 
6-98;  poWisned  5-21-98 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Tempofary  fiousing 
assistance;  application 
penod  extensKjn; 
comments  due  by  7-6-98; 
publ^s^ed  5-6-98 
FEDERAL  TRADE 
COMMISS»ON 
Electronic  media,  rules  and 
guides  appkcabtiity; 
comment  request;  comments 
due"  by  7-7-98;  published  5- 
6-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acqmsrtion  Regulation 
(FAR): 

Orterof  or  contractor 
representation 
r«quiremems;  reducfion  or 
removal;  comments  due 
by  7-6-98;  put)fehed  5-7- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Fcxxl  and  Drug 
Administration 
BiotogicaJ  products: 
General  safety  test 
requtrements:  exemptions; 
comments  due  by  7-6-98; 
publistied  4-20-98 
Color  additives: 
Cotor  additive  lakes;  safe 
use  in  food,  drugs,  and 
cosmetics;  permanent 
listing;  comments  due  by 
7-6-98;  published  6-3-98 
Food  for  human  consumption: 
Beverages- 
Fruit  arxj  vegetable  juices 
and  jutce  products; 
HACCP  procedures  for 
safe  and  sound 
importation;  comments 
due  by  7-8-98; 
published  4-24-98 
Juice  and  juice  products 
safety;  preliminary 
regulatory  Impact 
cvialysis  and  initial 
regulatory  ftexibilrty 
analysis;  comments  due 
by  7-8-98;  published  5- 
1-98 
Food  labeling — 
Crabmeat;  common  or 
usual  name  for 
nonstandardized  foods; 
comments  due  by  7-7- 
98;  published  4-23-98 
Medical  devices: 
Hematology  and  pathology 
devices — 

Over-the-counter  test 
sample  collection 


systems  for  drugs  of 
abuse  testing; 
reclassification  and 
designation  as  restricted 
devices;  comments  due 
by  7-6-98;  published  3- 
5-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Health  Care  Financing 

Administration 

Health  Insurance  Portatnlity 
and  Accountabdity  Act  o( 
1996: 

Administrative 
requirements — 
Bectronic  transactions 
standards;  comments 
due  by  7-6-98; 
published  5-7-98 
Health  Insurance  Portability 
amd  Accountability  Act; 
implementation: 
Administrative 
requiremerrts — 
Natior^  standard  health 
care  provider  identifier, 
comments  due  by  7-6- 
98;  published  5-7-98 
Medicare: 
Ointcal  diagnostic  latxxatory 
testing;  coverage  and 
adnninistratTve  policies: 
negotiated  rulemaking 
committee — 
Establishment  and 
meetings;  comments 
due  by  7-6-98; 
published  6-3-98 
hlosp<tal  inpatient 
prospective  payment 
systems  and  1999  FY 
rates;  comments  due  t}y 
7-7-98;  published  5-8-98 
Provider-sponsored 
organizations;  waiver 
requirements  and 
solvency  standards; 
comments  due  by  7-6-98; 
published  5-7-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Housing  and  Community 
Devekjpment  Act  of  1974; 
implementation: 
Nondiscnrnmation  in 
programs  and  activities 
receiving  assistance  under 
Title  I;  discnmination 
complaint  filing 
procedures;  comments 
due  by  7-10-98;  published 
5-11-98 
Low  Income  housing: 
Housing  assistance 
payments  (Section  8) — 
Fair  market  rent 
schedules  for  rental 
certificate,  k>an 
managment,  property 
disposition,  moderate 


rehatHlitation.  rental 
voucher  programs,  etc.; 
comments  due  by  7-6- 
98;  published  5-5-98 
irfTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
speoes: 

Mariana  fruit  tiat;  comments 
due  by  7-10-98;  published 
5-29-98 
JUSTICE  DEPARTMENT 
National  instant  Cnmlna) 
Background  Check  System; 
pciicies  and  procedures, 
estaoltsnmenf;  comments 
due  by  7-6-98;  published  6- 
4-98 
Privacy  Act.  implementation; 
commertts  due  by  7-6-98; 
puDhshed  6-4-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federail  Acquisitkxi  Regulatioo 
(FAR): 

Offeror  or  contractor 
representation 
requirements;  reductkjn  or 
removal;  comments  due 
by  7-6-98;  put)lished  5-7- 
98 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
504  program  financing  and 
daiMication  of  existing 
reguletkxis;  comments 
due  by  7-6-98;  published 
5-5-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
GuH  of  Alaska,  southeast  of 
Narrow  Cape.  Kodiak 
Island,  AK;  safety  zone; 
comments  due  by  7-10- 
98;  published  6-10-98 
San  Francisco  Bay  et  al., 
CA;  safety/secunty  zone; 
comments  due  by  7-6-98; 
published  5-7-98 

Regattas  and  manne  parades: 
Greater  Jacksonville  Kingfish 
Tournament;  comments 
due  by  7-9-98;  published 
6-19-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ain^vorthmess  directives: 
Aerospatiale;  comments  due 
by  7-6-98;  published  6-4- 
98 
Agusta  S.p.A.;  comments 
due  by  7-6-98;  published 
6-5-98 
Airbus;  comments  due  by  7- 
6-98;  published  6-3-98 


AIMson  Engine  Co.; 

comments  due  by  7-7-98; 

published  5-8-98 
Boeing,  comments  due  by 

7-6-98.  published  5-20-98 
Bomtjardier,  comments  due 

by  7-8-98;  published  6-8- 

98 
Bntish  Aerospace; 

comments  due  by  7-6-98; 

published  5-3-98 
Construcoooes 

Aeronauticas.  S.A.; 

comments  due  by  7-8-98; 

published  6-8-98 
Domier;  conrvnents  due  t>y 

7-6-98;  published  6-9-98 
Eurocopter  FrarKe. 

comments  due  by  7-6-98; 

published  5-7-98 

McDonnell  Douglas; 

comments  due  by  7-6-98; 

published  5-20-98 
Pratt  &  Whitrwy;  comments 

due  by  7-6-98;  putjiished 

5-7-98 
Raytheon;  comments  due  by 

7-10-98;  putilished  5-5-98 
REVO,  Inc.;  comments  due 

by  7-8-98;  published  5-15- 

98 
Rolls-Royce;  comments  due 

by  7-6-98;  published  5-6- 

98 
Saab;  commertts  due  by  7- 

9-98;  published  6-9-98 
Ctass  B  airspace;  comments 
due  by  7-6-98;  published  6- 
4-98 
Ctass  D  and  Ctass  E 
airspace;  comments  due  by 
7-6-98;  published  5-3-98 
Class  E  airspace;  comments 
due  by  7-6-98;  published  5- 
15-98 
Colored  Federal  airways; 
comments  due  by  7-6-98; 
published  5-5-98 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements: 

Motor  vehicle  theft  kjss 
expenences  report  filing; 
list;  comments  due  by  7- 
6-98;  published  5-4-98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenals: 
Hazardous  liquid 
transportation — 

Liquefied  compressed 
gases  in  cargo  tank 
motor  vehicles,  safety 
standards  for  unloading; 
negotiated  rulemaking 
committee;  intent  to 
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establish  and  meeting; 
comments  due  by  7-6- 
98:  published  6-4-98 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  ot  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http7/ 
www  nara.gov/tedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 


pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US    Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  internet  from 
GPQ  Access  at  http:// 
www .  access .  gpo  gov/su_docs/. 
Some  laws  may  not  yet  be 
available 

H.R.  1847/P.L  105-184 
Telemarketing  Fraud 
Prevention  Act  of  1998  (June 
23,  1998;  112  Stat.  520) 
S.  1150/P.L.  105-185 
Agricultural  Research, 
Extension,  and  Education 
Reform  Act  of  1998  (June  23, 
1998;  112  Stat.  523) 


S.  1900/P.L.  105-186 

U.S.  Holocaust  Assets 

Commission  Act  of  1998 

(June  23,  1998;  112  Stat. 

611) 

H.R.  3811/P.L.  105-187 

Deadbeat  Parents  Punishment 

Act  of  1998  (June  24,  1998; 

112  Stat.  618) 

Last  List  June  24,  1998 
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Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 


subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  availat)le  through  this 
service.  PENS  cannot  resporKl 
to  specific  inquiries  sent  to 
this  address. 


Public  Laws 


105th  Congress  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress.  2nd  Session.  1998 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/nara/index.html 
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Superintendent  of  Documents  Subscriptions  Order  Form 

I     [  YES.  enter  ray  subscripticm(s)  as  follows: 


CM*r  PiooMlint  Codi 

*6216 


Charge  your  orcfer 
lf»  Easy! 


S3 


Fax  vour  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress.  2nd  Session,  1998  for  $190  per  subscnpuon. 


The  total  cost  of  my  order  is  $ . 


International  custoraers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment; 

I    I   Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/aaenbon  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  iiKluding  area  code) 


(Purchase  Older  No.)                                                          ^^  ^^^ 
MaywcnHriceyaurnameiMcfa'esa^^iiaUetoadMrniiiilen?     | ]   | | 


I    I   GPO  Deposit  Account 

LJ   VISA  or  MasterCard  Account 


]-n 


TTTI 


Thank  you  for 
(Credit  card  expiration  date)  your  order! 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


I2A7 


UMI 


wn 


AP 
1998 

UMi 

UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


LSA 

List   of  CFR   Sections   Affected 


April  1998 


•Ti] 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  pnvale  use,  S30C 


PERIODICALS 

Postage  and  Fees  Paid 
U.S.  Government  Printing  Office 

{ISSN  0097-6326) 


A   FR         UM3      346U   DEC      9B      R 
UM3 

ser:p»ls  PtCQuisnioNs 

PO  BOX  134  6 

^NN  ARBOR      MI   48105 


LSA 

List  of  CFR  Sections   Affected 


88   •% 


m 


mm 


^>s■*v' 


April  1998 


Title  1-16 

Changes  January  2,  1998 
through  April  30,  1998 

Title  17-27 

Changes  April  1 ,  1 998 
through  April  30,  1998 

Title  28-^1 

Changes  July  1,  1997 
through  April  30,  1998 

Title  42-50 

Changes  October  1,  1997 
through  April  30,  1998 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  Is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— aa  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  Included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Botdfoce  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldface  Is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (62  FR  for 
1997,  63  FR  for  1998)  and  the  page  number.  Example:  24727  In  bold  cite  as  62  FR 
24727.  For  your  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  Is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  Issue  Is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  Is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA.  assisted  by  Brian  Swldal.  The  LSA 
was  prepared  under  the  direction  of  Raymond  A.  Mosley,  assisted  by  Jim 
Wickliffe.  INQUIRIES,  telephone  202-623-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Pleaise  send  your  suggestions  to  Raymond  A.  Mosley,  Acting  Director,  Of- 
fice of  the  Federal  Regrlster,  National  Archives  and  Records  Administration, 
Washington,  DC  20408  or  e-mail  Info@fedreg.nara.gov. 
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CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Completo  CFR  Set) 


Stock  Number 


Price 


Revision 
Date 


1,  2  (2  Reserved) 

3  (1996  Compiiation  and  Ports  100  and  101) 

4 

5  Pots: 

1-699  

700-1199  

1200-End.  6  (6  Reserved)  

7  Ports: 

1-26 

27^52  

53-209  

210-299  

300-399  

400-699  

700-699  

900-999  

1000-1199  

1200-1499  1 

1500-1899  

1900-1939  

1940-1949  

1950-1999  

2000-End  

a 

9  Port* 

1-199  

200-End  

10  Ports: 

0-50 

51-199  

200-499  

50(^End  

1 1    

12  Ports: 

1-199  

200-219  

220-299  

300-499  

500-599  

600-End  

13  

14  Ports: 

1-59 

60-139  

140-199  

200-1199  

1200-End  

15  Ports: 

0-299  

300-799  

800-End  


(869-034-00001-1)  5.00  "Jan.  1.  1998 

(869-032-00002-6)  20.00  i  Jan.  1,  1997 

(869-034-O0003-7)  7.00  "Jan.  1.  1998 

(869-034-00004-6)  35.00  Jan.  1.  1998 

(869-034-00005-3)  26.00  Jan.  1,  1998 

(869-034-00006-1)  39.00  Jan.  1,  1998 

(869-034-00007-0)  24.00  Jan.  1,  1998 

(869-034-00008-8)  30.00  Jan.  1,  1998 

(869-034-00009-6)  20.00  Jan.  1.  1998 

(869-034-00010-0)  44.00  Jan.  1,  1998 

(869-034-00011-8)  24.00  Jan.  1.  1998 

(869-034-00012-6)  33.00  Jan.  1,  1998 

(869-032-00013-1)  31.00  Jan.  1,  1997 

(869-034-00014-2)  39.00  Jan.  1.  1998 

(869-034-00015-1)  44.00  Jan.  1,  1998 

(869-034-0001&-9)  34.00  Jan.  1,  1998 

(869-O32-00017-4)  53.00  Jan.  1.  1997 

(869-034-00018-5)  18.00  Jan.  1.  1998 

(869-034-00019-3)  33.00  Jan.  1.  1998 

(869-034-00020-7)  40.00  Jan.  1,  1998 

(869-034-00021-6)  24.00  Jan.  1.  1998 

(869-034-00022-3)  33.00  Jan.  1.  1998 

(869-032-00023-9)  39.00  Jan.  1.  1997 

(869-034-00024-0)  33.00  Jan.  1,  1998 

(869-O34-00025-8)  39.00  Jan.  1,  1998 

(86^-034-00026-6)  32.00  Jan.  1,  1998 

(869-032-00027-1)  30.00  Jan.  1.  1997 

(869-034-0002&-2)  43.00  Jan.  1,  1998 

(869-034-00029-1)  19.00  Jan.  1.  1998 

(869-034-0003O-4)  17.00  Jan.  1,  1998 

(869-034-00031-2)  21.00  Jan.  1.  1998 

(869-032-00032-8)  34.00  Jan.  1,  1997 

(869-034-00033-9)  23.00  Jan.  1.  1998 

(869-034-00034-7)  24.00  Jan.  1.  1998 

(86^)32-00035-2)  40.00  Jan.  1.  1997 

(869-034-00036-3)  23.00  Jan.  1.  1998 

(869-034-00037-1)  47.00  Jan.  1,  1998 

(869-034-00038-0)  40.00  Jan.  1,  1998 

(869-034-00039-8)  16.00  Jan.  1.  1998 

(869-034-0004O-1)  29.00  Jan.  1.  1998 

(869-034-00041-0)  23.00  Jan.  1.  1998 

(869-034-00042-8)  22.00  Jan.  1.  1998 

(869-032-00043-3)  32.00  Jan.  1.  1997 

(869-034-00044-4)  23.00  Jan.  1.  1998 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(ComprWng  a  Cofnpt«t»  CFR  S«t) 


VMm 


Stock  Number 


Pries 


(869-034-00045-2)  30.00 

(869-034-00046-1)  33.00 


(866-032-00049-2)  32.00 

(86^4)02-00060-6)  40.00 

(869-032-00051-4)  46.00 


16  Parts: 

0-999  

1000-End  

17  Pott*: 

1-199  (869-032-00046-4)  21.00 

200-239  

240-End  

18  Port*: 

1-399  

400-Encl  (869-032-00052-2)  14.00 

19  Ports: 

1-140  (869-032-00053-1)  33.00 

141-199  (869-032-00054-9)  30.00 

200-End  (869-032-00055-7)  16.00 

20  Parts: 

1-399  (869-032-00056-5)  26.00 

400-499  (869-032-00057-3)  46.00 

500-End  (869-032-00056-1)  42.00 

21  Parts: 

1-99 (869-032-00059-0)  21.00 

100-169  (869-032-00060-3)  27.00 

170-199  .; (869-032-00061-1)  28.00 

200-299  (869-032-00062-0)  9.00 

300-499  (869-032-00063-8)  60.00 

500-599  (866-032-00064-6)  28.00 

600-799  (8flft^B2-00065-4)  9.00 

800-1299 (869-082-00066-2)  31.00 

1300-End  (889-032-00067-1)  13.00 

22  Parts: 

1-299  (869-032-00068-9)  42.00 

300-End  (869-032-00069-7)  31.00 

23   (869-032-00070-1)  26.00 

24  Parts: 

0-199  (869-032-00071-9)  32.00 

200-499  (869-032-00072-7)  29.00 

500-699 (869-032-00073-5)  18.00 

700-1699 (869-032-00074-3)  42.00 

1700-End  (869-032-00075-1)  18.00 

25  (869-032-00076-0)  42.00 

26  Ports: 

§41.0-1-1.60 (869-032-00077-8)  21.00 

§§1.61-1.169  (869-O32-00078-6)  44.00 

§§1.170-1.300 (869-032-00079-4)  31.00 

§§1.301-1.400  (869-032-00080-8)  22.00 

§11.401-1.440  (869-032-00081-6)  39.00 

§§1441-1500  (869-032-00082-4)  22.00 

§§1.501-1640  (869-032-00083-2)  28.00 

§§1.641-1.850  (869-032-00084-1)  33.00 

§§1.851-1.907  (869-032-00085-9)  34.00 

§§1.908-1.1000  (869-032-00086-7)  34.00 

§§1.1001-1.1400  (869-032-00087-6)  35.00 

§§1.1401-End  (869-032-00088-3)  45.00 

2-29  (869-032-00089-1)  36.00 


RevWon 

Dat» 

Jan.  1.  1 

998 

Jan.  1.  1 

998 

Apr.  1.  1 

997 

Apr.  1.  1 

997 

Apr.  1.  ] 

997 

Apr.  1.  ] 

997 

Apr.  1.  ] 

1997 

Apr.  1.  ] 

1997 

Apr.  1,  ] 

1997 

Apr.  1.  ] 

L997 

Apr.  1.  : 

1997 

Apr.  1.  ] 

1997 

Apr.  1.  ] 

1997 

Apr.  1. 

1997 

Apr.  1, 

I9y/ 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.l. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1, 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Compl«t9  CFR  S«t) 


T)tt« 


Slocic  Number 


Prtc* 


Revision 
Dole 


30-39  (869-032-00090-5) 

40-49 (869-032-00091-3) 

50-299 (869-032-00092-1) 

300-499  (869-032-00093-0) 

500-599  (86&-032-00094-8) 

600-End  (869-032-0009&-3) 

27  Ports: 

1-199  (869-032-00096-4) 

200-End  (869-032-00097-2) 

28  Ports:. 

1-42  (869-032-00098-1) 

43-end  (869-032-00099-9)  . 

29  Ports: 

0-99  (869-O32-0010O-5) 

100-499  (869-032-00101-4) 

500-899  (869-032-00102-2) 

900-1899 (869-032-00103-1) 

1900-1910  (§§1900  to  1910.999) (869-032-00104-9) 

1910  (§§1910.1000  to  end)  (869-O32-00105-7) 

1911-1925  (869-032-00106-6) 

1926  (869-032-00107-3) 

1927-End  (869-032-00108-1) 

30  Ports: 

1-199  (869-032-00109-O) 

200-699  (869-032-00110-3) 

700-End  (869-032-00111-1) 

31  Ports: 

0-199  (869-O32-O0112-0) 

200-End  (869-032-00113-8) 

32  Ports: 

1-39.  Vol.  I 

1-39.  Vol.  n  

1-39.  Vol.  in  

1-190  (869-032-00114-6) 

191-399  ; (869-032-00115-4) 

400-629  (869-032-00116-2) 

630-699  (869-032-00117-1) 

700-799  (86^-032-00118-9) 

800-End  (869-032-00119-7) 

33  Ports: 

1-124  (869-032-O012O-1) 

125-199  (869-032-00121-9) 

200-End  (869-032-00122-7) 

34  Ports: 

1-299  (869-032-00123-5) 

300-399  (869-032-00124-3) 

400-End  (869-032-00125-1) 

35  (869-032-00126-0) 

36  Ports 

1-199  (869-032-00127-8) 

200-299  (869-032-00128-6) 

300-End  (869-032-00129-4) 

37  (869-032-00130-8) 


25. 
17. 
18. 
33. 

6. 

9. 

48. 
17. 

36. 
30. 

27. 
12. 
41. 
21. 
43. 
29. 
19. 
31, 
40. 

33. 
28. 
32. 

20. 
42. 

15, 
19. 
18. 
42. 
51. 
33 
22 
28 
27. 

27. 
36. 

31, 

28. 
27. 
44. 
15. 

20. 

21, 
34, 
27. 


00 
00 
00 
00 
00 
50 

00 
00 

00 
00 

00 
00 
00 
00 
00 
00 
.00 
.00 
00 

00 
00 
,00 

.00 
,00 

,00 
,00 
,00 
,00 
,00 
,00 
,00 
,00 
,00 

,00 
,00 

,00 

00 
,00 
,00 
,00 

00 
00 

00 
00 


Apr. 
Apr. 
Apr. 
Apr. 
«Apr. 
Apr. 

Apr. 
Apr. 

July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 

a  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 
July 

July 
July 
July 
July 


997 
997 
997 
997 
990 
997 

997 
997 

997 
997 

997 
997 
997 
997 
997 
997 
997 
997 
997 

997 
997 
997 

997 
997 

984 
984 
984 
997 
997 
997 
997 
997 
997 

997 
997 
997 

997 
997 
997 
997 

997 
997 
997 
997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Ck)ntinued 
(Comprising  a  Comptot*  CFR  S«t) 


Stock  Number 


Price 


Revision 
Dote 


3«  Parf*:  „^  «« 

0_17                                (869-032-00131-6)  34.00 

IS-Endi (869-032-00132-4)  38.00 

39     (869-032-00133-2)  23.00 

40  PoitS: 

1.49                                   (869-032-00134-1)  31.00 

50^51' (869-032-00135-9)  23.00 

52  (52.01^2.1018) (869-032-00136-7)  27.00 

52  (52.1019-En(l) (869-032-00137-5)  32.00 

53_59                                 (869-032-00138-3)  14.00 

60                                        (869-032-00139-1)  52.00 

61-62 (869-032-00140-5)  19.00 

63_7i  "■                            ..:. (869-032-00141-3)  57.00 

72-80  (869-O32-00142-1)  35.00 

8i_85                           (869-032-00143-0)  32.00 

86                                        (869-032-00144-8)  50.00 

87.135 (869-032-00145-6)  40.00 

136-149                             (86^-032-00146-4)  36.00 

150-189  (869-032-00147-2)  32.00 

190-259                                  (869-032-0014&-1)  22.00 

260-265  (869-032-00149-9)  29.00 

266-299                         (869-032-00150-2)  24.00 

300-399                            (869-032-00151-1)  27.00 

400-424                               (869-032-00152-9)  33.00 

425-699  (869-032-00153-7)  40.00 

700-789                                    (869-032-00154-^)  38.00 

790-End  """''.'. (869-032-00155-3)  19.00 

41  Chopten: 

1,  1-1  to  1-10  

1,  1-11  to  Appendix,  2  (2  Reserved)  

3-6  

7  

8  

9  

10-17  

18.  Vol.  I.  Parts  1-5 

18,  Vol.  n.  Parts  6-19 

18,  Vol.  m.  Parts  20-62 

19-100 _  ^ 

1-100                          (869-032-00156-1)  14.00 

101                                      (869-032-00157-0)  36.00 

102-Mb' -     (869-O32-0015»-a)  17.00 

201-End  (869-032-00159-6)  15.00 

42  Ports:  

1-399                             (869-O32-00160-0)  32.00 

400-429                           (869-032-00161-8)  35.00 

430-End  ..!...... (869-032-00162-6)  50.00 

43  Ports: 

1-999                           (869-O32-00163-4)  31.00 

1000-end (869-032-00164-2)  50.00 

44        (869-032-00165-1)  31.00 

45  Parts: 

1-199  (869-032-00166-9)  30.00 


13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 


July  1.  1997 
July  1.  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1, 1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 
»  July  1,  1996 
July  1,  1997 
July  1,  1997 
July  1,  1997 

3  July  1,  1984 

3  July  1.  1984 

3  July  1,  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1,  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1,  1984 

3  July  1.  1984 

3  July  1,  1984 

July  1.  1997 

July  1,  1997 

July  1,  1997 

July  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1.  1997 

Oct.  1.  1997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


TNI* 


Stock  Number 


200-499  (869-032-00167-7) 

50G-1199 (86&-032-00168-5) 

1200-En(i  (869-032-00169-3) 

46  Ports: 

1-40 , (869-032-00170-7) 

41-69  (869-032-00171-5) 

70-89  (869-032-00172-3) 

90-139 (869-032-00173-1) 

140-155 (869-032-00174-0) 

156-165  (869-032-00175-8) 

166-199  (869-032-00176-6) 

200-499  (869-032-00177-4) 

500-End  (869-032-00178-2) 

47  Ports: 

0-19  (869-032-00179-1) 

20-39  (869-032-00180-4) 

40-69  (86&-O32-O0181-2) 

70-79  (869-032-00182-1) 

80-End  (869-032-00183-9) 

48  Cticpters: 

1  (Parts  1-51)  (869-032-00184-7) 

1  (Parts  52-99) (869-032-00185-5) 

2  (Parts  201-299) (869-032-00186-3) 

3-6  (869-032-00187-1) 

7-14  (869-032-00188-0) 

15-28  (869-032-00189-8) 

29-End  (869-032-00190-1) 

49  Ports: 

1-99  (869-032-00191-0) 

100-185  (869-032-00192-8) 

186-199  (869-032-00193-6) 

200-399  (869-032-00194-4) 

400-999  (869-032-00195-2) 

1000-1199  (869-032-00196-1) 

1200-End  (869-032-00197-9) 

50  Ports: 

1-199  (869-032-00198-7) 

200-599  (869-032-00199-5) 

600-End  (86&-032-00200-2) 


Price 

18.00 
29.00 
39.00 

26.00 
22.00 
11.00 
27.00 
15.00 
20.00 
26.00 
21.00 
17.00 

34.00 
27.00 
23.00 
33.00 
43.00 

53.00 
29.00 
35.00 
29.00 
32.00 
33.00 
25.00 

31.00 
50.00 
11.00 
43.00 
49.00 
19.00 
14.00 

41.00 
22.00 
29.00 


Revision 
Dote 


Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 


CFR  Index  and  Findings  Aids  (869-032-00047-6) 

Complefe  1998  CFR  set 


45.00 
951.00 


Jan.  1.  1997 
1998 


Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  mailing) 264.00  1996 

'Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 


8 

rrhe  July  1, 1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regrulations  in  Parts  1 
to  39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
parts. 

3The  July  1.  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regrulations  in  Chap- 
ters 1  to  49,  consult  the  11  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
chapters. 

«No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  to  March  31,  1997.  The  CFR  volume  issued  April  1,  1990,  should  be  retained. 

*No  amendments  were  promulgated  during  the  period  October  1,  1995  to  Septem- 
ber 30,  1996.  The  CFR  volume  issued  October  1.  1995  should  be  retained. 

6No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  1996 
to  June  30,  1997.  The  volume  issued  July  1, 1996,  should  be  retained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 
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other  Related  PubllcaHons 


Title  Price 

Federal  Regrister: 

Yearly  subscription  (with  FR  Index 

andLSA)  607.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 555.00 

Individual  copies  8.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  27.00 

Federal  Register  Index: 

Yearly  subscription  25.00 

CFR  Index  and  Finding  Aids  45.00 


Revision  Date 


daily 


1997 


Execu 

July  2 

PI 

Rev< 

Apr.  1 

PL 
Oct.  2 

PI 
Dec.  1 

PI 
Jan.  2 

PI 
Feb.  1 

PI 
July  1 

PI 
July  1 

PI 
Oct.  2 

PI 
Jan.  1 

PI 
Feb.  2 

PI 
Apr.  2 

PI 
Feb.  2 

PI 
May  4 

PI 
Sept. 

PI 
12656/ 
12947  5 

129575 

12969  5 

13059  5 

13010/ 
13072.. 
13073.. 
13074.. 
13075.. 
13076.. 
13077... 
13078... 
13079... 
13060... 


APRIL  1998 
CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30,  1998 
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TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Executive  Orders 

July  2,  1910  Revoked  in  part  by 

PLO  7324 17014 

Revoked  In  part  by  PLO  7326 

19745 

Apr.  16,  1912  Revoked  in  part  by 

PLO  7324 17014 

Oct.  22,  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.  17,  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29,  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  1,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10,  1913  Revoked  in  part  by 

PLO  7324 17014 

Oct.  22,  1913  Revoked  in  part  by 

PLO  7324 17014 

Jan.  13,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  25.  1914  Revoked  in  part  by 

PLO  7324 17014 

Apr.  21,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  23,  1915  Revoked  in  part  by 

PLO  7324 17014 

May  4,  1915  Revoked  in  part  by 

PLO  7317 7824 

Sept.  1,  1915  Revoked  in  part  by 

PLO  7324 17014 

12656  Amended  by  EO  13074 7277 

12947  See  Notice  of  Jan.  21.  1998 

3445 

12957  See  Notice  of  Mar.  4, 1998 

11099 

12959  See  Notice  of  Mar.  4.  1998 

11099 

13059  See  Notice  of  Mar.  4,  1998 

11099 

13010  Amended  by  13077 12381 

13072 6041 

13073 6467 

13074 7277 

13075 9085 

13076 9719 

13077 12381 

13078 13111 

13079 17309 

13080 17667 


Proclamations 

7062 2871 

7063 3243 

7064 3245 

7065 4553 

7066 5717 

7067 5719 

7068 10289 

7069 10487 

7070 10489 

7071 10741 

7072 11983 

7073 12973 

7074 12975 

7075 16385 

7076 16667 

7077 16875 

7078 17307 

7079 18111 

7080 18115 

7081 18811 

7082 19167 

7083 19795 

7084 20051 

7085 20293 

7086 20511 

7087 23369 

Administrative  Orders 

MemoTandums: 

March  5,  1998 12377 

Notices: 

Jan.  2.  1998 653 

Jan.  21,  1998 3445 

Feb.  25.  1998 9923 

March  4.  1998 11099 

Presidential  Determinations: 

No.  98-9  of  Jan.  6.  1998 3635 

No.  98-10  of  Jan.  12,  1998 3447 

No.  9&-12  of  Jan.  28,  1998 6469 

No.  98-13  of  Jan.  30.  1998 5857 

No.  98-14  of  Feb.  9.  1998 9399 

No.  98-15  of  Feb.  26,  1998 12937 

No.  98-16  of  Mar.  4,  1998 13109 

No.  98-17  of  Mar.  9,  1998 14329 

No.  98-18  of  Mar.  9,  1998 14331 

No.  98-19  of  Mar.  13.  1998 14019 

No.  98-20  of  April  3.  1998 18816 


12  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30,  1998 


TITLE  5-ADMINISTRATIVE 

PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1  —  1199) 

251.101  (f)  revised 2306 

410.501  (a)  amended 16877 

532.201—532.285  (Subpart   B)   Ap- 
pendix C  amended;  interim 

6472 

Appendix  B  amended;  interim 

15089 

551.104  Corrected 2304 

551.206  Corrected 2304 

551.208  (c)  heading  corrected 2304 

581  Authority  citation  revised 14757 

581.101  Revised 14757 

581.102  (d).  (e)  and  (f)  revised;  (k) 
added 14757 

581.103  (a)(27),    (28).    (b)(14).    (15) 
and  (c)  revised;  (a)(29).  (b)(16) 

and  (17)  added 14758 

581.104  (j)  removed;  (k)  redesig- 
nated as  (j) 14758 

581.105  (a)  revised 14758 

581.202  (a)  and  (b)  revised 14758 

581.303  (a)  revised 14759 

581.305  (d)  and  (e)  revised 14759 

581.402  Revised 14759 

581.501  Revised 14759 

581  Appendix  A  revised 14759 

Appendix  B  revised 14777 

582.305  (c)  and  (g)  revised;   (m) 

added 14787 

582.402  (a)  revised 14788 

582.501  Revised 14788 

733  Revised 4658 

831  Authority  citation  revised 9401. 

17049 
831.201  (b)(1)  revised 9402 

831.1203  (a)(5)  revised 17049 

831.1204  Revised 17049 

842  Authority  citation  revised 9402 

842.105  (b)  revised 9402 

844  Authority  citation  revised 17050 

844.201  (a)  and  (c)  revised 17050 

870  Authority  citation  revised 9402 

870.301  (c)  added 9402 

880  Added 10291 

890.102  (g)  added 9402 


Chapter  III— Office  of  f^anage- 
ment  and  Budget  (Parts 
1300-1399) 

1303  Authority  citation  revised 

20514 

1303.2  Revised 20514 

1303.3  Revised 20514 

1303.10  Revised 20514 

1303.20  Revised 20515 

1303.30  (d)  and  (e)  revised 20515 

1303.40  (f)  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (d)(3);  (c)  and  new 
(d)(3)  revised 20515 

Chapter  VI— Federal  Retirement 
Thrift  Investment  Board  (Parts 
1600-1699) 

1605.2  (c)(5)  revised;  interim 4366 

1605.4  (c)(1)  revised;  interim 4366 

Chapter  )(VI— Office  of  Govern- 
ment Ethics  (Parts  2600-2699) 

2610.102  Amended 13116 

2610.105  (b)(4)  and  (5)  amended; 
(b)(6)  added 13116 

2610.106  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b)  added; 

new  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.108  Heading  revised;  (a)  and 

(b)  amended 13116 

2610.201  (a)  and  (b)  introductory 

text  revised;  (f)  amended 13116 

2610.204  (a)  revised;  (c)  amended 

13116 

2634.906  Amended 15274 

Chapter  )0(V— Department  of  the 
Interior  (Part  3501) 

3501.104  Heading  correctly  re- 
vised  20447 

3502.104  (a)  corrected 18501 

Proposed  Rules: 

293 15787 

300 13564 

410 15787 

430 19411 

534 19411 

550 18850 

890 446 

930 8874 


APRIL  1998 
CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30.  1998 
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2400—2499  (Chap.  XIV) 16141 

2424 19413 

2429 19413 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  tt>e  Secretary 
of  Agriculture  (Parts  0—26) 

2.28  (b)(17)  added 11101 

6.25  (b)(l)(i)  and  (ii)  suspended 13481 

6.20—6.36   (Subpart)   Appendix   3 

amended 5233 

Appendixes  1,  2  and  3  revised 

20517 

25  Revised;  interim 19114 

adapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Depart- 
ment of  Agriculture  (Ports 
27-209) 

51.21  Revised 1S277 

51.38  Revised 15277 

51.490  Revised;  interim 20522 

56  Heading  revised 13330 

56.17  (a)(2)  and  (3)  removed;  new 

(a)(2)  through  (5)  added 13330 

56.36  Revised 13330 

56.37  Amended 13331 

56.40  (a)  revised ...13331 

56.76  (e)(5)  amended 13331 

91.37  (a)  Tables  1  through  8  and 

(b)  revised;  (d)  added 16372 

91.38  Re  vised 16374 

91.39  (a)  revised 16374 

91.40  (a)  revised 16375 

93.11  Amended 16375 

93.12  (b)(1)  revised 16375 

96.20  Revised 16375 

96.21  (a)  revised 16375 

Ctiopter  II— Food  and  Nutrition 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

Chapter  II  Heading  revised;  no- 
menclature change;  interim 
9727 

210.9   Regulation   at   62    FR   901 

confirmed;  (b)(20)  revised 9104 

210.19  Regulation  at  62   FR  901 

confirmed;  (f)  revised 9104 

226.2   Regulation   at   62   FR   901 

confirmed;  amended 9104 


Amended;  Interim 9727 

226.4   Regulation  at  62   FR  902 

confirmed 9104 

(e)  and  (f)  amended;  interim 9728 

226.6  Regulation  at  62  FR  902 
confirmed;  (0(9)  amended 9104 

(c)(3)  and  (k)  Introductory  text 
amended;  interim 9728 

226.7  (h)  and  (J)  amended;  in- 
terim  9728 

226.12  (b)  through  (e)  removed; 
(a)  heading  and  new  (b) 
added;  interim 9728 

226.13  Regulation  at  62  FR  902 
confirmed 9104 

(d)(3)(il)  and  (ill)  amended 9105 

226.14  Regulation  at  62  FR  903 
confirmed 9104 

226.15  Regulation  at  62  FR  903 
confirmed 9104 

(e)(3)  revised;  (f)  amended 9105 

226.16  (k)  added;  Interim 9729 

226.17  (b)(7)  amended;  interim 9729 

226.18  Regulation  at  62  FR  903 
confirmed 9104 

(b)(ll)  amended 9105 

(a)  Introductory  text  revised; 

Interim 9729 

226.23  Regulation  at  62  FR  903 

confirmed 9104 

(e)(l)(i)  and  (h)(6)  amended; 
(e)(l)(lv)  and  (h)(1)  revised; 
(e)(l)(vl)  added 9105 

(d),  (e)(l)(i)  and  (IIXF)  amend- 
ed; Interim 9729 

Ct^apter  III— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Ports 
300-399) 

301.64  Regulation  at  62  FR  61214 

confirmed 12603 

301.64-3    Regulation    at    62    FR 

61214  confirmed 12613 

301.78-3  (c)  amended;  interim 19652 

(c)  revised;  interim 19798.  20054 

301.81-3  (e)  amended;  Interim 4152 

301.89-3  (f)  amended;  Interim 1 

301.89-14  (f)(2)  amended;  (d).  (e) 
and  (f)  redesignated  as  (f),  (g) 
and  (h);  new  (d),  new  (e)  and 

(i)  added 1329 

301.93-3  (c)  revised;  interim  ....8836. 16878 

319.34  (Subpart)  Removed 13484 

319.37-1  Amended 13484 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30.  1998 


TITLE  7     Chapter  Ill-Con. 

319.37-2  (a)  table  amended 13484 

319.40-2  (c)  amended 13485 

319.56-2t  Table  amended 13485 

319.56-2W  Revised 12396 

354.2  Table  amended 16879 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation.  Department 
of  Agriculture  (Parts  400-499) 

401.114  Regrulation  at  62  FR  63633 

confirmed 14334 

401.120  Regrulation  at  62  FR  63633 

confirmed 14334 

405  Heading  revised 17053 

405.1—405.9  (Subpart)  Heading:  re- 
moved  17053 

405.7  (d)  introductory  text  re- 
vised  17053 

454.7  Regulation  at  62  FR  63633 

confirmed 14334 

457  Heading  revised 17054 

457.104  Regulation  at  62  FR  63633 
confirmed 14334 

457.105  Regulation  at  62  FR  63633 
confirmed 14334 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 

457.113  Regulation  at  62  FR  63633 

confirmed 14334 

457.150  Regulation  at  62  FR  63633 

confirmed 14334 

457.158  Added 17054 


Service  Agen- 
of  Agriculture 


Chapter  VII— Farm 
cy.  Department 
(Parts  700-799) 

723   Regulation   at   62   FR   15600 

confirmed 9128 

Nomenclature  change 11585 

723.103  Regulation  at  62  FR  15600 
confirmed;  (d)  amended 9128 

723.104  Amended 11582 

723.209  Regulation  at  62  FR  15600 
confirmed;   heading   revised; 

(c)  amended 9128 

723.210  (d)  added 11582 

723.213  (c)  removed;  (d)  redesig- 
nated as  new  (c) 11582 

723.216     (a)     introductory     text. 
(2)(ii)(A)  and  (iiiXA)  revised 
11582 

723.308  Amended 11582 


723.309  Introductory  text  amend- 
ed  11582 

723.409  Heading,  (a),  (b),  (eXD.  (2) 
introductory  text  and  (f)  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 
11583 

723.501—723.504  (Subpart  E)  Re- 
vised  11583 

783.8  (c)  revised 3791 

Chapter    VIII— Grain     Inspection, 

Packers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Service).  Department  of 
Agriculture  (Parts  800—899) 

800.86  (c)(2)   Table   14  amended; 

eff.  6-1-99 20056 

810.104  (b)  amended;  eff.  6-1-99 20056 

Chapter  IX— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Fruits,  Vege- 
tables. Nuts).  Department  of 
Agriculture  (Parts  900—999) 

900.600  Revised 10492 

900.601  Revised  (0MB  numbers) 
10492 

905.306  (a)  Table  1  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

911.234  (Subpart)  Added 15281 

912  Removed 10493 

913  Removed 10493 

915.235  (Subpart)  Added 15281 

916.115  Revised;  interim 16039 

916.160  (b)  revised;  interim 16039 

916.350  (a)(4)(i),  (ii).  (iii),  (4)(iv) 

Table  1,  (5),  (b)  and  (d)  re- 
vised; interim 16039 

916.356  (a)(1)  introductory  text, 
(iv).  (2)(i).  (3)(i).  (4)  introduc- 
tory text.  (i).  (5)(1).  (6)  intro- 
ductory text.  (i).  (7)(i),  (8)(i). 
(9)(i)  and  (c)  revised;  interim 

16039 

917.110  Revised;  interim 16041 

917.150  Revised;  interim 16041 

917.178  (b)  revised;  interim 16041 

917.442    (a)(4)(i).    (ii).    (iii).    (iv) 
Table  1.  (6).  (b)  and  (d)  re- 
I         vised;  interim 16041 
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917.459  (a)(2)  through  (5)  redesig- 
nated as  (a)(3)  through  (6); 
(a)(1)  Introductory  text,  (iv) 
Table  1.  new  (3)(i).  new  (5)  in- 
troductory text,  new  (i),  new 
(6)  Introductory  text,  new 
(i),  (b)  introductory  text,  (1), 
(c)  introductory  text  and  (1) 
revised;  new  (a)(2)  added;  in- 
terim  16042 

925  Nomenclature  change 658 

Regulation  at  63  FR  668  con- 
firmed  16390 

925.215  (Subpart)  Regulation  at 

62  FR  68152  confirmed 14602 

925.304  (b)(1)  introductory  text 
amended;  (b)(l)(i)  through 
(vli)  removed;  (b)(l)(viii)  and 
(ix)  redesignated  as  (b)(l)(ii) 
and  (iii);  new  (b)(l)(i)  added; 

interim 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

929.16  Removed 10493 

930.59     (b)     suspended     In     part 

through  6-30-98;  interim 404 

Regulation  at  63  FR  404  con- 
firmed  20019 

930.100  Regulation  at  62  FR  44883 

confirmed;  (a)  revised 20023 

930.141  (a)  revised;  (b)  removed 

14024 

930.159  Added;  interim 404 

Regulation  at  63  FR  404  con- 
firmed; (f)  revised 20019 

930.162  Added;  interim 405 

Regulation  at  63  FR  405  con- 
firmed  20019 

930.200  Revised 14024 

930.250  (Subpart)  Added;  eff.  4-28- 

98  through  6-30-98 20527 

932.230  Revised 20058 

944.106  (a)  table  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

959.237  Regulation  at  62  FR  67696 

confirmed 16392 

959.322  Introductory  text  amend- 
ed; (f)(5)  revised 9130 

966.323  (a)(1),  (2)(i),  (iii)  and  (d)(3) 
revised 146 

(a)(1)  revised 12401 

979.219  Amended;  interim 4368 

980.212  (b)(1)  revised 146 

(b)(1)  revised 12401 


982  Marketing  percentages 3254 

982.340  Regulation  at  62  FR  53227 

confirmed 9133 

982.432  Removed 10493 

982.457  Removed 10493 

984.347  (Subart)  Regulation  at  62 

FR  58644  confirmed 9135 

985  Marketing  percentages.... 8562,  14334, 

23371 

989  Marketing  percentages 11585 

989.6  Removed 10493 

989.156  Regulation  at  62  FR  60768 

confirmed 4372 

989.211  Removed 10493 

993.405  Limitation  on  handling 

20062 

997.30  (a)  revised;  interim 2850 

997.40  (c)  introductory  text,  (d) 

and  (e)  amended;  interim 2851 

997.101  Regulation  at  62  FR  48751 

confirmed 3265 

998.100  Heading  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  interim 

2851 

998.200  Heading,  (a),  (h)(1)  and  (2) 
revised;  (h)(3)  added;  interim 

2851 

998.409  Regulation  at  62  FR  48751 

confirmed 3255 

999.600  Regulation  at  62  FR  50243 

confirmed 12979 

Chapter  XIII— Northeast  Dairy 
Compact  CofDmission  (Parts 
1300-1399) 

1301  Referendum  results  notice 

10111 

1301.13  (e)  added 10110 

Chapter  XIV— Commodity  Credit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400—1499) 

1425  Revised;  interim 17312 

1496  Authority  citation  revised 

11104 

1496.5  (b)(1)  and  (f)  revised 11104 

1499.8  (b)(4)  and  (cX2)  amended; 

interim 8837 

Chapter  XVII-Rural  Utilities  Serv- 
ice, Department  of  Agriculture 
(Parts  1700-1799) 

1700  Added 16085 
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TITLE  7     Chapter  XVII-Con. 

1700.28  (b)  and  (c)  corrected 18307 

1700.30  (b)  corrected 18307 

1703.102  Amended 3637 

1703.103  (aK3)  amended 3637 

1703.107  (a)(5)  revised 3637 

1703.109    (h)    introductory    text 

amended 3637 

1703.113  (b)  amended;  (c)  revised 

3637 

1703.122    (e)    introductory     text 

amended 3637 

1728  Authority  citation  revised 

11590 

1728.97  (b)  amended 11591 

1730  Added 3450 

Chapter  XVIII— Rural  Housing 
Service.  Rural  Business-Cooper- 
ative Service,  Rural  Utilities 
Service,  end  Form  Service 
Agency,  Department  of  Agri- 
culture (Parts  1800-2099) 

1930  Authority  citation  revised 

2135 

1930.122  (b)(4)(i)(A)(;)  amended 2136 

1942.5  (b)(l)(ii)(D)  removed; 
(b)(l)(ii)(E)  through  (L)  re- 
designated as  (b)(l)(ii)(D) 
through  (K);  (a)(l)(iii),  (b)(1) 
introductory  text,  new 
(ii)(G),  (c)  introductory  text. 
(2)  and  (3)  amended 16089 

1948  Authority  citation  revised 

6052 

1948.101—1948.150  (Subpart  C)  Re- 
moved  6062 

1951  Authority  citation  revised 

6052 

1951.211  Amended 16089 

1951.214  Amended 16089 

1951.215  (a)(1)  revised 16089 

1951.852  (b)  amended 6062 

1951.853  (a)  amended;  (b)(2)(ix)  re- 
vised   6063 

1951.883  (a)(2)  revised 6053 

1951.901  Amended 6628 

1951.909  (e)(2)(vii),  (vlii)  intro- 
ductory text,  (A).  (h)(3)(viil) 
and  (j)  revised;  (k),  (1)  and 

(m)  removed 6628 

1951.914  Revised 6629 

1951.950  0MB  number 6629 

1951  Exhibit  D  removed 6629 

1962.30  Revised 20297 

1965.12  Revised 20297 


1980.108  (a)(l)(iii)  and  (d)  revised; 

(a)(l)(v)  and  (vi)  added 20298 

1980.175  (h)(3)  added 20299 

2003.10  (c)  table  corrected 3255 

adapter  XUI— Rural  Business-Co- 
operative Service  and  Rural 
Utilities  Service,  Department  of 
Agriculture  (Part  4200—4299) 

4274  Added 6063 

Proposed  Rules: 
28 

29 19414, 

205 5285.  6498 

246 

301 4198, 

319 3844,  4198, 

406 

457 

610 

723 


800 14840, 

868 

911 


915 

930 

932 

956 

958 

980..... 

993 

1001 3667,  4802, 

1002 3667, 

1004 3667, 

1005 3667. 

1006 3667. 

1007 3667. 

1012 3667. 

1013 3667. 

1030 3667, 

1032 3667. 

1033 3667. 

1036 3667. 

1040 3667. 

1044 ..3667. 

1046 3667, 

1049 3667. 

1050 3667, 

1064 3667. 

1065 3667. 

1068 3667. 

1076 3667, 

1079 3667, 

1106 3667, 


..3048, 
.15787, 


9686, 
4802, 
4802. 
4802. 
4802. 
4802, 
4802. 
4802, 
4802. 
4802. 
4802. 
4802. 
4802. 
4802, 
4802. 
4802, 
4802, 
4802. 
4802, 
4802. 
4802. 
4802. 
4802. 


9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689, 
9689. 
9689. 
9689. 
9689, 
9689, 
9689, 
9689, 
9689, 
9689, 
9689, 


14839 

19415 

.9975 

19415 

16908 

23683 

..4399 

..4399 

...446 

..6286 

15104 

..2353 

..6679 

..6679 

20274 

..7732 

17125 

..5472 

..5472 

..9160 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 

12417 


APRIL  1998 
CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30,  1998 


17 


1124 3667.  4802,  9689.  12417 

1126 3667,  4802.  9689.  12417 

1131 3667,  4802.  9689.  12417 

1134 3667.  4802.  9689.  12417 

1135 3667.  4802.  9689.  12417 

1137 3667.  4802,  9689,  12417 

1138 3667,  4802,  9689,  12417 

1139 3667,  4802,  9689,  12417 

1205 15336 

1209 3848 

1300—1399  (Ch.  Xni) 23231 

1301 1396,3267 

1468 16142 

1499 8879 

1710 ....17127 

1714 17127 

1728 17128 

1755 8582,  17738 

3015 7734 

3016 7734 

3019 7734 

3200 3481 

4284 5474 

TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  Justice  (Parts  1  —499) 

1.1  (q)  revised;  interim 19383 

103.1  Regrulation  at  58  FR  69210 
confirmed 1334 

(f)(3)(iii)(MM)  amended; 
(f)(3)(ili)(NN)  removed;  in- 
terim  12984 

103.7  Regrulation  at  58  FR  69210 

confirmed 1334 

103.2  (a)(1),  (7).  (b)(9),  (10)  head- 
ing, (i),  (13),  (14)  and  (e)  re- 
vised; interim 12984 

103.7  (b)(1)  amended;  interim 12986 

204  Authority  citation  revised 12986 

204.3  (c)(l)(iii)  amended;  (c)(l)(iv) 
and  (vi)  removed;  (c)(l)(v)  re- 
desigmated  as  (c)(l)(iv);  (c)(3) 
added;  interim 12986 

204.4  (0(l)(iv)  removed;  (d)(1) 
amended;  interim 12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  from  207.7 
3795 


207.9  Redesignated  from  207.8 3795 

208.7  (a)(2)  revised;  interim 12986 

208.9  (b).  (c),  (d)  and  (0  revised 
3796 

208.10  Revised;  interim 12986 

208.14  (b)(2)  revised;  interim 12986 

209.1  (b)  amended;  interim 12986 

209.2  (c)  amended;  interim 12986 

212.1  Regulation  at  58  FR  69210 
confirmed 1334 

214.2  Regulation  at  58  FR  69210 
confirmed;  (e)(22)  revised 1334 

214.6  (b)  revised 1335 

235.1  Regulation  at  58  FR  69217 
confirmed 1334 

244.6  Revised;  Interim 12987 

245.7  (a)  revised;  interim 12987 

264.2  (c)(l)(iii)  and  (2)(iii)  re- 
moved; (c)(3)  amended;  (d) 
through  (h)  redesigrnated  as 
(e)  through  (i);  new  (d) 
added;  interim 12987 

264.5  (e)(l)(iv)  removed;  (e)(3)(i) 
and  (ii)  redesignated  as 
(e)(3)(ii)  and  (iii);  new 
(e)(3)(i)  added;  new  (e)(3)(iii) 

amended;  interim 12987 

Corrected 17489 

273  Added 23655 

274a.l2  Regulation  at  58  FR  69217 

confirmed 1334 

299.1  Table  amended 3797 

Table  amended;  interim 12987 

299.5  Table  amended 3797 

Table  amended;  interim 12987 

316.4  (a)(2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (b)  redesig- 
nated as  (a)(3)  and  (c);  new 
(b)  added;  interim 12987 

332.2  Amended;  interim 12987 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f);  interim 12988 

(b)  added;  interim 12988 

Proposed  Rules: 

3 2901 

103 1775 

274a 5287,  16909 

292 2901 

299 5287 
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TITLE  9-ANlMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

2  Policy  sUtement 3017 

2.131  (d)  added 10498 

3  Policy  statement 3017 

3  Authority  citation  revised 10498 

3.2  (a)  amended 10498 

3.3  (a)  amended 10498 

3.5  (a)  amended 10498 

3.6  (a)(2)(x)  and  (xl)  amended; 
(a)(2)(xii)  added 3023 

3.11  (a)  amended 3023 

3.14  (a)(9)  amended 3023 

3.15  (d)  amended 10498 

(e)  amended 10499 

3.18  (d)  amended 10499 

3.19  (a)(1)  and  (3)  amended 10499 

3.100—3.118  (Subpart  E)  Author- 
ity citation  removed 2 

3.100  (a)  Footnote  1  redesigmated 

as  Footnote  6 2 

3.102  (c)  Footnote  5  redesignated 

as  Footnote  7 2 

3.104  (b)(l)(i)  Footnote  2  redesig- 
nated as  Footnote  8 2 

3.125—3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3.136—3.142    Authority    citation 

removed 2 

51.1  Amended;  interim 15284 

51.3  (a)  revised;  interim 15284 

77.1  Amended;  interim 8840 

78.4  Regulation  at  62  FR  53532 
confirmed 3638 

78.41  (a)  and  (b)  amended;  in- 
terim  14336,  19170,  19653 

85.1  Amended 17316 

85.6  (c)(2)(iii).  (iv)  and  (v)  amend- 
ed  17316 

92  Technical  correction 1889 

93  Technical  correction 1889 

Effective  date  confirmation 15285 

93.301  (h)(6)  and  (7)  amended 6064 

93.308  (a)(1)  amended 3640 

93.324  Amended 3640 

93.326  Amended 3640 

94  Technical  correction 1889 

94.9  Regulation  at  62   FR  43925 

confirmed 12604 


94.10  Regulation  at  62  FR  43925 

confirmed 12604 

94.18  Heading,  (a)  and  (b)  revised; 

interim 408 

(a)(2),  (3)  and  (b)  corrected 4347 

95  Technical  correction 1889 

96  Technical  correction 1889 

96.2  Heading  and  (b)  revised;  in- 
terim   408 

97  Technical  correction 1889 

97.2  Table  amended 16882 

98  Technical  correction 1889 

130  Technical  correction 1889 

130.20  Regulation  at  62  FR  61007 

confirmed 18117 

130.49  Regulation  at  62  FR  61007 

confirmed 18117 

145.14  (a)(1),  (b)(1)  and  (3)  amend- 
ed  3 

145.23  (b)(2)(iii),  (c)(l)(ii)(C). 
(e)(1)  introductory  text, 
(ii)(B),  (3),  (f)(3),  (f)(5)  and 
(g)(3)  amended 3 

145.33  (b)(2)(iii),  (c)(l)(iiXC). 
(d)(l)(vi),  (e)(1)  introductory 
text,  (ii)(B),  (3),  (f)(3).  (g)(3) 
and  (i)(l)(v)  amended 3 

145.43  (b)(2)(iii),  (d)(2)  and  (e)(2) 

amended 3 

145.53  (b)(2)(iii)  amended 3 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 

147.7  Footnote  5,  (b)(l)(vii),  (d)(2) 
introductory  text  and  (viii) 
amended 3 

147.8  Introductory  text  amended 
3 

147.11  (b)(1),  (4),  (5)  and  (7) 
amended 3 

147.12  (a)(3)  Footnote  11  and 
(b)(3)(ii)(a)  Footnote  12 
amended 3 

147.22  (c)  amended 3 

147.24  (b)(3)  and  (c)  amended 3 

Chapter  III— Food  Safety  and  In- 
spection Service,  Meat  and 
Poultry  Inspection,  Department 
of  Agriculture  (Parts  300-599) 

310.25  Regulation  at  62  FR  61009 
withdrawn 1735 

317.363   (b)(3)   introductory   text 

and  (i)  amended;  interim 7281 

319.104  (d)  amended 148 


^^1 

54 

^^B 

71 

,^^B 

79 

^^1 

92 

i^^H 

93 

^^1 

94 

i^^l 

95 

^^H 

96 

^^H 

97 

^^B 

98 

^^B 

130 

^^B 

145 

^^B 

200 

>^^| 

301 

i^^H 

304 

^'^H 

305 

308 

t^^l 

310 

k'^^^^^H 

318 

'^^1 

320 

^^1 

327 

t^^H 

335 

^^H 

381 

f^^H 

500 

APRIL  1998 
CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30,  1998 


19 


381.118  (f)  added 11360 

381.463   (b)(3)   introductory   text 

and  (i)  amended;  interim 7281 

417  Notice  of  compliance 4560,  4562, 

11104 
Policy  statement 15739 

Proposed  Rules: 

54 3671 

71 3849 

79 3671 

92 12700 

93 12700 

94 12700,  19667 

95 12700 

96 12700 

97 12700 

98 12700 

130 12700 

145 12036 

200 16913 

301 17959 

304 1797 

305 1797 

308 7319 

310 1800 

318 7319,  17959.  19852 

320 17959 

327 1797 

335 1797 

381 : 1797,  7319,  19852 

500 1797 

TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

1.3  (c)  amended 15740 

1.25  (h)  removed;  (i)  through  (1) 
redesignated  as  (h)  through 
(k) 15741 

1.30  Undesignated  center  heading 

and  section  added 15741 

1.31  Redesignated  as  1.32;  undes- 
ignated center  heading  and 

new  1.31  added 15741 

1.32  Redesignated  as   1.33;    new 

1.32  redesignated  from   1.31; 

(b)  revised;  (d)  removed 15741 

1.33  Redesignated   as   1.34;    new 

1.33  redesignated  fi-om  1.32; 
revised 15741 

1.34  Removed;  new  1.34  redesig- 
nated from  1.33  and  revised 
15741 


1.38  Removed 15741 

1.39  Heading    and    introductory 

text  revised 15742 

2.802  (b)   introductory   text,   (e) 

and  (g)  revised 15742 

2.1007  (a)(2)  revised 15742 

4.4  (i)  revised 15742 

4.5  Revised 15742 

7.22  (a)  and  (b)  revised 15742 

9.8  (b)  revised 2876 

9.11—9.45  (Subpart  A)  Revised 2876 

9.21  (b),  (c)  introductory  text  and 

(f)  corrected 12988 

9.45  Heading  and  (b)  corrected 12988 

9.53  (a)  and  (b)  amended 15743 

9.54  (b)  amended 15743 

9.60  (a)  amended 15743 

9.65  (a)  introductory  text  and  (b) 
amended 15743 

9.66  (a)(1)  introductory  text,  (2), 
(3)  and  (c)(2)  amended;  (b)  re- 
vised  15743 

9.69  (a)  amended 15743 

9.85  Amended 15743 

15.3  Revised 15743 

15.35  (c)  introductory  text  re- 
vised  15743 

16.1  (e)  revised 15743 

30  Technical  correction 13773 

30.1  Revised 1895 

30.10  Revised 1896 

32  Technical  correction 13773 

32.1  (b)  revised 1896 

40  Technical  correction 13773 

40.2  Revised 1896 

40.10  Revised 1896 

50  Technical  correction 1335,  13773 

50.1  Revised 1897 

50.5  Revised 1897 

50.68  Removed 9403 

52  Authority  citation  revised 1897 

Technical  correction 13773 

52.1  Re  vised 1897 

52.9  Added 1897 

60  Technical  correction 13773 

60.1  Revised 1898 

60.11  Revised 1898 

61  Technical  correction 13773 

61.1  (c)  revised 1898 

61.9b  Revised 1898 

70  Technical  correction 13773 

70.2  Re  vised ". 1898 

70.10  Revised 1899 

70.24  (d)  revised 9403 

71  Technical  correction 13773 

71.0  (f)  added 1899 
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TITLE  10  Chapter  l-Con. 

71.11  Added 1899 

72  Technical  correction 13773 

72.2  (f)  revised 1900 

72.12  Revised 1900 

76  Authority  citation  revised 15743 

76.7  (e)(3)  revised 15744 

110  Technical  correction 13773 

110.1  (a)  revised 1900 

110.7b  Revised 1900 

110.131  (a)  revised 15744 

150  Technical  correction 13773 

150.2  Revised 1901 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

430.2  Amended 13315 

430.21—430.27  (Subpart  B)  Regru- 
latlon  at  62  FR  53510  con- 
firmed  9390 

430.22  (b)(6)  added 13316 

430.23  Heading  revised;  (8) 
through  (V)  added 13316 

430.24  (s)  through  (v)  amended 13316 

430.27    (a)(1).    (b)(l)(lii)    and    (1) 

amended 13316 

430.21-430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Appendix  T  added 13317 

Appendix  Jl  corrected 16669 

430.31—430.33  (Subpart  C)  Head- 
ing revised 13317 

430.31  Revised 13317 

430.32  Heading  and  introductory 
text  revised;  (o)  through  (r) 
added 13317 

430.33  Revised 13318 

430.40  Revised 13318 

430.41  Revised 13318 

430.47  (a)(1)  amended..... 13319 

430.49  (a)  amended 13319 

430.50  (a)  and  (b)  amended 13319 

430.60  Revised 13319 

430.61  (a)(4)  amended 13319 

430.62  Revised:  eff.  in  part  3-18-99 
13319 

430.63  (a)  amended 13321 

430.70  (a)(1)  introductory  text  (3) 

and  (6)(i)  revised 13321 

430.73  Introductory  text  amend- 
ed  13321 

430.60—430.75  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

600.27  (b)(2)(i)(A)  revised; 
(b)(2Xi)(B)  amended; 

(b)(2Xi)(C)  removed; 


(b)(2)(i)(D)    redesignated    as 
(b)(2)(i)(C) 10503 

Ctiapter  XV— Office  of  \he  Fed- 
eral Inspector  for  ttie  Alaska 
Natural  Gas  Transportation  Sys- 
tem (Parts  1500-1599) 

Chapter  XV  Removed 13486 

Proposed  Rules: 

1 11169 

2     5315.  16046 

33 14381 

50  3052,  3673,  20136 

71    8362 

72 12040,  13372 

140  16046,  17130 

170 16046 

171 16046,  17130 

430 2186.  3053.  9975.  10571.  16446,  16706, 

16707 

490 19372 

625 17260 

708 374 

TITLE  11 -FEDERAL  ELECTIONS 

Proposed  Rules: 

1—9099  (Ch.  I) 4404 

100 8363,  10783 

114 3851,  10783 

TITLE  12-BANKS  AND  BANKING 

Chapter  I— Comptroller  of  the 
Currency,  Department  of  the 
Treasury  (Parts  1-199) 

4.6  Re  vised 16380 

9.101  Added 6473 

32.2  (b)  revised 15746 

32.3  (c)(4)(il)(B)     and     (6)(ii)(B) 
amended 15746 

32.4  Revised 15746 

Chapter  II— Federal  Reserve 
System  (Parts  200-299) 

202  Appendixes  A  and  C  amended 

16394 

204.3  (c)  revised 15071 

205.4  (c)  added;  Interim 14532 

207  Removed 2820 

ore  margin  stock  lists 3804 
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208.26  Revised 16380 

220  OTC  margin  stock  lists 3804,  23195 

220.1  Revised 2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised 2823 

220.5  Revised 2824 

220.6  Revised 2824 

220.7  Revised 2824 

220.8  Revised 2825 

220.9  Revised 2826 

220.10  Revised 2826 

220.11  Revised 2826 

220.12  Revised 2827 

220.13  Removed..... 2827 

220.14  Removed 2827 

220.15  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.126  Removed 2827 

221  Revised 2827 

OTC  margin  stock  lists 3804 

224  Authority  citation  revised 2839 

OTC  margin  stock  lists 3804.  23195 

224.1  (a)  and  (b)(1)  amended 2839 

224.2  Introductory  text  amended 
2839 

224.3  Revised 2839 

225.200  (b)(4)(i)  revised 14804 

226   Dollar    amount    adjustment 

notice 6474 

226  Appendix  H  corrected 2723 

Supplement  I  amended 16674—16678 

265.11  (f)  revised 2839 

Chapter  III— Federal  Dep>oslt  In- 
surance Corporation  (Parts 
300-399) 

303.2      (a)      introductory      text 

amended 17074 

303.5  (d)  removed 17074 

303.6  (OdXilXA)  and  (C)  revised 
17074 

303.7  (a)  heading.  (l)(i).  (il)(A), 
(iii)(D)  and  (b)(4)(ll)  revised; 
(f){2)(l)  amended;  (0(2)(11)  re- 
moved  17074 

303.8  (f)  removed 17074 

309.1  Revised 16404 

309.2  (e)  revised 16404 

309.4  Re  vised 16404 

309.5  Re  vised 16404 

309.6  Amended 16408 

325.103  (c)  revised 17074 

326.1  (c)  amended 17075 


326.8  (a)  and  Footnote  3  revised 

17075 

327  Authority  citation  revised 17075 

327.1  (b)(2)  revised 17075 

327.4  (a)(lXi)(BX/).  (2).  (liXBK/) 

and  (2)  revised 17075 

329.3  Added 8342 

337.12  Revised 16381 

346  Removed 17075 

347  Revised 17075 

351  Removed 17090 

357  Authority  citation  revised 10295 

357.1  (b)  revised 10295 

362.4  (c)(3XlXA)  revised 17090 

Chapter  V— Office  of  Thrift  Super- 
vision, Department  of  the  Treas- 
ury (Parts  500-599) 

560.210  (bK2)  introductory  text, 
(viil)  and  (ix)  revised; 
(bX2Xx)  removed:  (bX2Xxl), 
(xli)  and  (xiii)  redesignated 
as  (bX2Xx).  (xl)  and  (xil);  in- 
terim  1053 

563.171  Revised 16381 

575.2  (h)  and  (o)  revised;  (q) 
added 11365 

575.6  (c)  through  (1)  redesignated 
as  (d)  through  (J);  new  (c) 
added 11365 

575.10  (a)(2)  introductory  text. 
(3).  (4)  and  (bXD  amended; 
(a)(6Xi)(B)  revised 11365 

575.11  (bXD  introductory  text  (2). 
(c)  introductory  text.  (1).  (3) 
and  (e)  revised;  (bXlXii)  re- 
designated as  (b)(l)(lii);  new 
(bXlXii)  added 11365 

575.12  (aX2).  (bXlXii).  (ill)  and  (2) 
revised 11366 

575.14  Added 11366 

Chapter  VI— Farm  Credit 
Administration  (Parts  600—699) 

614.4000    (b)    amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4010    (b)    amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4120  Revised   (effective   date 

pending) 5724 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30.  1998 


TITLE  12  Chapter  Vl-Con. 
Regr\ilation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4125    Added    (effective    date 

pending) 5724 

Regrulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4130   Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4160    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4270—614.4320      (Subpart      G) 

Regulation  at  62  FR  66818  eH". 

3-4-98 10515 

614.4321    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4335  Regulation    at    62    FR 

63646  eff.  3^1-98 10515 

614.4336  Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

615.5450  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5451  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5452  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5454  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5455  Regulation    at    62    FR 

53229  eff.  1-27-98 5223 

615.5457    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

615.5460    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

627  Heading  and  authority  cita- 
tion revised  (effective  date 
pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2700  Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2720  (a)  removed;  (b)  through 
(f)  redesignated  as  (a) 
through  (e);  new  (b)  revised 
(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 


627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2795— «27.2797  (Subpart  D) 
Added  (effective  date  pend- 
ing)  5725 

Regulation  at  63  FR  5725  eff.  3- 
13-98 12401 

Chapter  Vll—Notlonai  Credit 
Union  Administration  (Parts 
700-799) 

701.1  Revised 4373 

701.19  (a)  amended;  interim 14026 

701.26  (a)  designation  and  (b)  re- 
moved  10756 

701.27  Removed 10756 

701.36  (a)(4)(iv)  amended 10756 

704.11  (e)  amended 10756 

708a  Heading  and  authority  cita- 
tion revised 10517 

708a  Appendix  A  amended 10517 

708b.301  (a)(1)  and  (b)(1)  amended 

10519 

708b.3O2  (a)(1).  (2).  (bKD  and  (2) 

amended 10519 

712  Added 10756 

724  Authority  citation  revised 14026 

724.1  Amended;  heading  revised; 

interim 14026 

791.5  (a)(2)  revised 5859 

791.6  (a)  amended 5859 

792  Authority  citation  revised 14338 

792.01—792.32  (Subpart  A)  Re- 
vised  14338 

792.20—792.37  (Subpart  B)  Redes- 
ignated as  792.52—792.69 
(Subpart  E) 14338 

792.52—792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subparts); 14338 

Ctiapter  IX— Federal  Housing 
Finance  Board  (Parts  900—999) 

900  Authority  citation  revised 3455 

900.1—900.5  (Subpart  A)  Appendix 

A  amended 3455 

910.3  Revised 8059 

912  Re  vised 8059 

932  Authority  citation  revised 3455 

932.11  (b)  revised 3455 

933  Authority  citation  revised 3455 

933.1  (cc)  revised 3465 
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Chapter  XV!!— Office  of  Federal 
Housing  Enterprise  Oversighit, 
Department  of  Housing  and 
Urban  Development  (Parts 
1701-1799) 

1720  Added;  interim 8844 

Proposed  Rules: 

10 2640 

28 16708 

202 12326,  14552 

203 9453,  12329 

205 14555 

210 12700 

213 14538 

220 2840.  16446 

221 2840,  16446 

224 2840.  16446 

226 6112.  14548 

229 12700 

230 14532 

309 29 

357 10349 

544 18149 

563 1044.  17966.  20252 

563b 1044 

563f 14844 

574 14844 

611 13564 

708a 5898 

708b 5898 

933 8364 

937 5315 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Ctiapter  I— Small  Business 
Administration  (Parts  1  —  199) 

107  Authority  citation  revised 5865 

107.50  Amended 5865 

107.110  Removed 5865 

107.120  Revised 5865 

107.150   (a)(1)   introductory   text 

revised 5866 

107.210  Revised 5866 

107.220  Removed 5866 

107.230   (d)(4)   introductory   text 

revised 5866 

107.503  (a),  (b)  and  (e)  revlBed:  (c) 

amended 5866 

107.660  (d)  redesigmated  as  (e): 

new  (d)  added 5866 


107.710  (b)  and  (c)  revised;   (e) 

amended 5866 

107.720  (b)(2)  and  (c)(1)  introduc- 
tory    text     revised;     (b)(3) 

added 5867 

107.730  (d)(3)(iv)  revised 5867 

107.740  (a)  revised 5867 

107.855  (c)(1).  (4)(i)  and  (d)(4)  re- 
vised; (gr)(l)  through  (10)  re- 
desigmated as  (g)(2)  through 

(11);  new  (g)(1)  added 5867 

107.865  (c)(2)  amended:  (d)(1)  re- 
vised   5867 

107.1100  Revised 5868 

107.1110  Removed 5868 

107.1120  (c)  revised;  (d).  (e)  and  (f) 
redesignated  as  (e),  (f)  and 

(g);  new  (d)  added 5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

5868 

107.1200  (c)  and  (d)  revised 5868 

107.1210  Revised 5868 

107.1230  (a)  and  (b)  revised 5868 

107.1240  (a)(1),  (b),  (c)  and  (d)  re- 
vised   5868 

107.1350      Undesignated      center 

heading  removed 5869 

107.1350  Redesignated  as  107.1585 

5869 

107.1400  Heading  and  introduc- 
tory text  revised 5869 

107.1420  Revised 5869 

107.1430  Amended 5869 

107.1500  (b)(1),  (4)  and  (f)(2)  re- 
vised; (e)  amended 5869 

107.1505  (a)  introductory  text 
amended;   (a)(1).   (2)  and  (3) 

added;  (b)  revised 5869 

107.1510  Introductory  text  and 
(d)(l)(ii)  revised;  (c)  amended 

5870 

107.1520  Revised 5870 

107.1530  (c).  (e)(2)  and  (h)  revised; 

(e)(3)  and  (4)  removed 5871 

107.1540        Introductory        text 

amended 5871 

107.1550  Introductory  text 
amended;  (a)(1),  (b)  and  (cK3) 

revised 5871 

107.1560  Introductory  text  and  (e) 
table  amended;  (aXD.  (4)  and 
(b)  revised 5872 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30,  1998 


TITLE  13  Chaptorl-Con. 

107.1570        Introductory        text 
amended;   (b)(1)  heading,  (i) 

and  (ii)  revised 5872 

107.1575  Added 5872 

107.1580   (a)   heading   and   intro- 
ductory text  revised 5872 

107.1585        Redesignated        Crom 

107.1350  and  revised 5869 

107.1590    (a)(1)    revised;    (c)    re- 
moved;   (d)   redesignated   as 

(c) 5873 

107.1600  (a)  amended;  (b)  revised 

5873 

107.1720  Added 5873 

107.1820  (e)(9)  revised 5873 

107.1830  (a)  revised 5873 

115  Authority  citation  revised 12605 

115.61  Amended 12605 

123.18  Added 15072 

123.19  Added 15072 

123.20  Added 15073 

Proposed  Rules: 

121 5480,  16148,  16882,  18150,  20139,  20447 

123 20140 

125 16148,  18150 

126 16148,  18150 

TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration Department  of 
Transportation  (Parts  1  —  199) 

1  Technical  correction 23338 

1.2  Amended 8318 

21  Effective  date  conflrmatlon 6808 

Special  FAA  conditions 16089 

23  Special  FAA  conditions 4563 

23.901  (d)(2)  revised 14797 

23.903  (a)(2)  revised 14798 

25  Special  FAA  conditions  ....3023.  13773. 

17090 

Technical  correction 23338 

25.101  (i)  suided 8318 

25.105  (c)(1)  revised 8318 

25.107  (a)(2)  revised 8318 

(a)(1)  and  (e)  amended 8848 

25.109  (b),  (c).  (d)  redesignated  as 
(e).  (g)  and  (h);  (a)  and  new 
(e)  introductory  text  revised; 
new  (b),  new  (c),  new  (d),  (f) 
and  (1)  added;  new  (h)  amend- 
ed  8318 


25.111  (a)  amended 

25.113  (b)  redesignated  as  (c);  (a) 
introductory  text.  (1)  and 
new    (c)    revised;    new    (b) 

added 8320 

25.115  (a)  revised 8320 

25.119  Heading  amended 8848 

25.233  (a)  amended 8848 

25.349  Introductory  text  amend- 
ed  8848 

25.481  (a)(3)  amended 8848 

25.571  (a)  introductory  text.  (3), 
(b)    Introductory    text.    (1). 

(5Kli)  and  (e)(1)  revised 15714 

(b)  corrected 23338 

25.735  (f)  introductory  text  and 

(2)  revised;  (h)  added 8320 

25.807  (f)(4)  and  (j)  added 8848 

(f)(4)  corrected 12862 

25.832  (a)  introductory  text  and 

(2)  amended 8848 

25.865  (c)  revised 8048 

25.857  (c)(2)  revised;  (d)  removed 
8048 

25.858  Heading  and  Introductory 
text  revised 

25.903  (c)  amended 

(a)(2)  revised 

25.1185  (a)  amended 

25.1533  (a)(3)  revised 

25  Appendix  F  amended 

33.77  (c)  and  (e)  revised 

33.78  Added .... 

33  Appendix  B  added 

39.13 660,  1336,  1339,  1736,  1737. 

1902,  1905,  1907,  1909. 

1912—1914,  2594,  2597,  3031, 

3459,  3809,  4156,  4158,  4161, 

4375,  4564,  4567,  4569,  5224, 

5227,  5726,  5875—5877,  5879, 

5782,  6065,  6068,  6070,  6630, 

6636—6638,  6641,  6643,  6840, 

6843,  6845,  7639,  7641,  7643, 

7647,  7651,  7655.  7669,  7663, 

7671,  7675,  7679,  7683,  7687, 

7692,  7695,  7697.  8065,  8069 

8077,  8081,  8085,  8089,  8093 

8851,  9404,  9406,  9408,  9731 

9735,  9926,  9927,  9929,  9931 

9934,  9936,  9937,  9939,  10296, 

10301,  10302,  10622,  10526. 

11107.  11110.  mil.  11112. 

11115.  11117,  11820,  11821, 

11824,  11986,  11988,  12402, 

12406,  12407,  12409,  12606, 

12610,  12612,  12613,  12615, 


.8048 

.8848 

14798 

.8848 

..8321 

..8848 

14798 

14799 

14799 

1740. 

1910. 

3457. 

4162. 

5226. 

5780. 

6634, 

6841. 

7645, 

7667, 

7688, 

8073, 

,8849, 

,  9733, 

,9933, 

10298, 

10528, 

11114, 

11822, 

12404, 

12608, 

12616, 
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12618,  13118.  13332.  13334.  13336, 
13488,  13490.  13492.  13494.  13496. 
13498,  13499,  13501,  13504,  13506, 
13508.  13510.  13511.  13513.  13515. 
13776.  13777.  14028,  14603.  14806. 
15074,  15076,  15077.  15079.  15286. 
15747.  15750.  15752.  15754.  15755, 
15757,  16093,  16095,  16097,  16099, 
16102,  16104,  16106.  16108,  16109, 
16111,  16113,  16679,  16680,  16682, 
16884,  16886,  16887,  17317,  17319. 
17321,  17322,  17324,  17325,  17670, 
17672,  17674,  17676,  17677,  17679, 
17932,  17934,  18118,  18120,  18121, 
18310,  18818,  19173,  19175,  19177, 
19179,  19182,  19184.  19384.  19386. 
19387.  19390.  19391.  19393,  19654. 
19798,  20063,  20065,  20067,  20300, 
20301,  20303,  20304,  20305,  20307, 
20309.  20310,  20312.  20528,  23201, 
23202,  23204,  23206.  23375,  23377, 
23378,  23380,  23381,  23384,  23659, 

23661 

Corrected 4.  11368,  18308 

61  SFARNo.  73  revised 666 

61.2  (a)  and  (b)  introductory  text 

revised 20286 

61.31  (h)  heading  and  (i)(l)  intro- 
ductory text  revised 20286 

61.35  (a)(1)  revised 20286 

61.39  (a)(6)  introductory  text  re- 
vised  20286 

61.45  (b)  revised 20286 

61.51  (d),  (e)(l)(i).  (ii)  and  (4)(i) 

revised;  (e)(l)(iii)  added 20286 

61.56  (c)  introductory  text  re- 
vised; (g)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

added .....20287 

61.63  (d)(5).  (fXlO)  and  (g)(10)  re- 
vised  20287 

61.87  (a)  revised 20287 

61.109  (f).  (g)(2),  (4).  (h)  introduc- 
tory text,  (l)(i)  and  (ii)  re- 
vised  20287 

61.129  (b)(4)  Introductory  text, 
(f),  (g)(5)  introductory  text, 
(h)(4)  introductory  text, 
(i)(A),  (B)  and  (ii)(A)  revised 

20288 

61.157  (bK3).  (f)(2).  (g)  introduc- 
tory text,  (8).  (h)  introduc- 
tory   text,    (i)    introductory 

text  and  (8)  revised 20288 

61.159  (a)(4)  introductory  text  re- 
vised  20288 


61.161  (a)(3)  and  (4)  revised 20289 

61.163  (a)(3)  introductory  text  re- 
vised  20289 

61.197  Revised 20289 

61.199  (a)  revised 20289 

71.1 1915—1917.  2136—2138.  2599.  2601. 

2885—2890.  4165.  4377—4392, 

5228—5232,  7058—7062,  7064. 

7282—7284.  8094,  8096,  8098—8100. 

8343.  8344.  8346,  8563—8565.  9135. 

9410—9413.  10759.  11990—11992. 

112619—12621.  12623—12626, 

12628—12631,  12633—12636, 

12638—12641,  12989,  12991,  12992, 

13779,  13780,  14346—14348,  14344, 

14345,  14348,  14604,  14606.  14607, 

14608.  15080—15083.  16048,  16889. 

16890.  17092.  17935.  17936.  18312. 

18314.  19394.  19395.  19397. 

20068—20071.  20529.  20530.  23206 

Corrected 924.  1884.  1997.  2891.  3618. 

4529,  6001,  7699,  8255.  8346.  8347, 
9912.  9940.  11118,  11991,  12401, 
14603,  14604,  14607,  14608,  16408, 
19396.  20447.  20684 
Regulation  at  63  FR  4163  de- 
layed to  3-26-98 7698 

73.19  (a)  and  (c)  revised 16890 

91  Technical  correction 1917.  2304. 

23338 

SFAR  No.  79  amended 8017 

Policy  statement 10123 

SFAR  No.  79  corrected 19286 

SFAR  No.  50-2  amended 23604 

91.605  (b)(3)  revised 8321 

93  Technical  correction 1917 

95 5883.  13119 

97.21—97.35 667.  2140,  2602,  2604,  2605, 

2892,  5448,  5886,  7065,  7067,  10761, 

10762,  10764,  11993,  11994,  11996, 

17938—17940.  23207,  23209,  23210, 

23212,  23213 

107.31  (i)(4)  revised 18076 

108.33  (e)(4)  revised 18077 

119  Notice 4 

121  Notice 4 

Technical  correction. ..1917.  2304.  23338 

SFAR  No.  50-2  amended 23604 

121.189  (e)  revised 8321 

121.314  Revised 8048 

121  Appendix  L  amended 8049 

135  Notice 4 

Technical  correction 1917,  23338 

SFAR  No.  50-2  amended 23604 

135.379  (e)  revised ^.8321 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  APRIL  30.  1998 


.20289 


TITLE  14  Chapter  l-Con. 

141.35  (b)  introductory  text  and 
(d)  introductory  text  revised 

141.36  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141  Appendix  B  amended 20289 

Appendix  D  amended 20290 

142  Technical  correction 2304 

150  Policy  statement 16409 

198  Revised 13740 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

243  Added 8280 

243.15  (b)  corrected 9413 

382.7  (c)  added 10535 

382.38  Added 10535 

(k)  corrected 11954 

382.41  (b).  (e)  introductory  text. 
(2),  (3)  and  (f)  amended;  (g) 
revised:  (h)  added 10536 

Chapter  V— National  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1274.105  (b)(8)  added 12993 

1274.202  (c)(6)  amended;  (f)  added 

12993 

1274.204  (b)(1)  revised;  (b)(3)  and 

(d)(2)  amended 12993 

1274.301  Amended 12993 

1274.901  Amended 12993 

1274.933  Added 12993 


Proposed  Rules: 


1—199  (Ch.  I) . 

25 

33 


39. ...167,  169,  171,  172,  174,  1070,  1072 
1076,  1930,  2911,  3054,  3056 
3270.  3272,  3273.  3275.  3276 
3483,  3852,  4404,  4406.  5318 
5322,  5324,  5325,  5327,  5763 
5766.  5898,  5900,  5902,  5904 
6500,  6501,  6682,  6683,  6685 
6882,  7076,  7078,  7080,  7082 
7085,  7322,  7324,  7739,  8149 
8371.  8373,  8374,  8881,  8883 
8886,  9163,  10156,  10157. 
10572,  10573,  10576,  10579, 
11169,  11171,  11381,  11631, 


16913 
..2186 
23402 
1074, 
3267. 
3278, 
,  5320. 
,5765, 
,6499, 
,  6689, 
,7083, 
,8369, 
,8885, 
10349, 
10783, 
12042. 


71. 


91.. 
107., 
108. 
121. 
125. 
129. 
135. 
139. 
255. 
259. 


12418.  12419,  12706,  12708,  13013, 

13151,  13374,  13376,  13378,  13379, 

13381,  13566,  13569,  13570,  13572, 

13574,  13576,  13577,  13579,  13581, 

13800,  13801,  14043,  14044,  14047, 

14049,  14051,  14055,  14383,  14385, 

14651,  14652,  14654,  14656,  14658, 

14660,  14849,  14850,  14851,  14853. 

14855,  14857,  14859,  14861,  14863, 

15105,  15790,  15791,  15793,  15795, 

15797,  15798,  16163,  16165,  16167, 

16169,  16170,  16172,  16174,  16175, 

16177,  16447,  16449,  16709,  16711, 

16713,  16715,  16716,  16916,  17130, 

17341,  17342,  17344,  17346,  17738, 

17969,  17970,  17972,  18151.  18153, 

18155,  18156,  18158,  18160,  18163, 

18164,  18167,  18341,  18342,  18852, 

19421,  19423,  19425,  19427,  19668, 

19670,  19672,  19673,  19675,  19677, 

19678,  19680,  19682,  19684,  19686, 

19688.  19689,  19852,  19854,  20141, 

20143,  20543,  20545,  20546,  20548, 

20550,  20552,  20554,  20556,  20684, 

23685,  23686,  23688,  23690 

.2913,  3673—3675,  385^1—3859,  6818, 

7326—7328,  7330,  8151—8153,  9459, 

9461,  9462,  11382,  11853,  12043, 

12044,  12045,  12047—12055,  12710, 

12711,  13015,  13016,  13153, 

13803—13805,  13807—13809,  14387, 

14388,  15107,  15108,  15110,  15111, 

16451,  16718,  17740—17743,  19429, 

19855—19858 

126.  8324.  16078.  16452 

19681 

19691 

126,  8324,  16452 

126,  8324,  16452 

126.  16452 

6826,  8324.  9912 

19691 

3491 

5329 


TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  I— Bureau  of  the  Census, 
Department  of  Commerce 
(Parts  30-199) 

70  Nomenclature  change 10303 

70.2  Amended 10303 


APRIL  1998 
CHANGES  JANUARY  2,  1998  THROUGH  APRIL  30.  1998 
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Chapter  II— Notional  Institute  of 
Standards  and  Tectinology,  De- 
partment of  Commerce  (Parts 
200-299) 

280.1  (d)  added 18271 

280.2  Amended 18271 

280.6  Revised 18272 

280.7  (a)  revised 18274 

280.10  Revised 18274 

280.11  (b)  revised 18274 

280.12  Revised 18274 

280.104  Added 18274 

280.602  (e)(2),  (h)  and  (j)  revised; 

(k)  through  (o)  added 18275 

280.800—280.812  (Subpart  I)  Added 

18275 

280.900—280.901        (Subpart        J) 

Added 18277 

280.1000—280.1024      (Subpart      K) 

Added 18278 

280.1100—280.1127      (Subpart      L) 

Added 18282 

Ctiapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

303.6  (a)  amended 5888 

303.14  (e)  amended 5888 

Ctiapter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Ports  700—799) 

732  Authority  citation  revised 2455 

Technical  correction 7699 

732.4  (b)(3)(lv)  added 2456 

740  Authority  citation  revised 2455, 

5450 
Technical  correction 7699 

740.2  (a)(5)  and  (c)  added 2456 

740.3  (f)  added 2456 

740.4  Revised 2456 

740.5  Amended 2456 

740.6  (b)  added 2456 

740.7  (0  revised 2456 

(d)(4)  added;  (e)(2)  amended;  (f) 

revised;  interim 5450 

740.11  (a)(2),  (b)(2)(iii)  and  (iv)  re- 
vised;    Supplement     No.     1 

added 2456 

742  Authority  citation  revised 2455, 

5451 

Technical  correction 7699 

742.6  (a)(1)  amended 2458 


742.12  (a)(3)  revised;  (a)(4)  re- 
moved   2458 

(b)(3)(i)(C)  and  (Iv)  added;  in- 
terim  5451 

743  Added 2458 

Technical  correction 7699 

744  Authority  citation  revised 2455 

Technical  correction 7699 

744.8  (b)  amended 2459 

746  Authority  citation  revised 2455 

Technical  correction 7699 

746.8  (b)(l)(il)  amended 2459 

762  Authority  citation  revised 2455 

Technical  correction 7699 

770.4  Removed 14030 

774  Supplement  No.  1  revised 2459 

Technical  correction 7699 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C350) 14030 

Ctiapter  VIII— Bureau  of  Eco- 
nomic Analysis,  Department  of 
Commerce  (Parts  800—899) 

806.15  (h)(1),  (2),  (j)(3)(ll)(b).  (c). 

(4)(ll)(b)  amended 16892 

806.17  Revised 3461 

Ctiapter  IX— National  Oceanic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

902.1    (b)    table   amended    (0MB 

numbers);  Interim 669 

(b)  table  amended  (0MB  num- 
bers)  11593,  14033 

922.131  Amended 15087 

922.132  (a)(1),  (4)  introductory 
text,  (d)  and  (f)  revised; 
(a)(4)(iv)  and  (v)  amended; 
(a)(4)(vi)  added 15087 

922.133  (a)  and  (c)  revised 15088 

990  Reconsideration 6846 

Proposed  Rules: 

30 18344 

922 6883 

960 10785 

2004 10159 

2300—2399  (Ch.  XXIH) 8826 


28  LSA-UST  OF  CFR  SECTIONS  AFFEaED 

CHANGES  JANUARY  2,  1998  THROUGH  APRIL  30.  1998 


TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Ports  0-999) 

1.31—1.34  (Subpart  D)  Removed 

7516 

2.41  (f)  revised 18820 

3.11A  Revised 7527 

4.1  (b)  and  (c)  revised 15758 

4.9  (bK7)(il)  revised;  (b)(7)(iii)  re- 
moved  18820 

300.1  (h)  revised;  (j)  and  (k)  added 

7516 

300.3  (b)  revised 7516 

300.4  Heading,  (c)  and  (e)  revised 
7516 

300.5  (b)  revised 7516 

300.8  (g)  amended 7516 

300.10  Revised 7517 

300.21  Removed;  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21; 
new  300.22  redesignated  from 
300.23 7517 

300.23  Redesignated  as  300.22; 
new  300.23  redesignated  from 
300.24 7517 

300.24  Redesignated  as  300.23; 
new  300.24  redesignated  from 
300.25 7517 

300.25  Redesignated  as  300.24; 
new  300.25  redesignated  from 
300.25a;  (a)(3),  (4)  introduc- 
tory text  and  (i)  revised 7517 

300.25a  Redesignated  as  300.25; 
new  300.25a  redesignated 
from  300.25b 7517 

300.25b  Redesignated  as  300.25a 

7517 

300.33  (b)  revised 7517 


301.26  Heading,  (b)(2)  and  (d)  re- 
vised  7517 

301.39  (a)  amended;  (c)  revised 7517 

301.48  Heading  and  (a)(3)  revised 

7517 

303.1    Footnote    1    removed;    (h) 

and  (u)  revised 7517 

303.3  Revised 7518 

303.7  Introductory  text  revised 
7518 

303.8  (a)   introductory    text  re- 
vised   7518 

303.15  (b)  revised 7518 

303.16  (a)  introductory  text.  (1). 

(b)  and  (c)  revised 7518 

303.20  (b)(3)  added;  (d)  revised 7518 

303.33  Heading,  (a)(3),  (4)  intro- 
ductory text  and  (i)  revised 

7521 

303.38  (b)  revised 7521 

303.40  Revised 7523 

302.42  (a)  amended 7523 

305  Notice 14084 

305  Appendix  F  revised 19399 

Chapter  II— Consumer  Product 
Safety  Commission  (Ports 
1000-1799) 

1203  Revised;  eff.  3-10-99 11729 


Proposed  Rules: 

0— 999(Ch.  I) 

20 


1802 

17132 

235 17348 

243 14865 

303  447,  449 

901 19859 

1000-1799  (Ch.  n) 3280,  13017 

1210 1077 

1700 13019 
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e- 

...7517 

•  •■• 

...7517 

1 

...7517 

h) 

.... 

....7517 

.... 

....7518 

....7518 

re- 

■  ■■• 

....7518 

•  ••■ 

....7518 

1). 

.  ...7518 

7518 

ro- 

1 

.7521 

7521 

7523 

7523 

...14034 

...19399 

Product 

(Parts 

.... 

...11729 

1802 

....17132 

....17348 

....14865 

447.  449 

....19859 

3280,  13017 

1077 

.... 

....13019 

TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Ctiapter  I— Commodity  Futures 
Trading  Commission  (Ports 
1-199) 

3.13  Added;  interim 18830 

3.14  Added:  interim 18831 

32.2  Revised;  interim 18832 

32.13  Added;  interim 18832 

33.4  Introductory  text  amended; 

interim 18834 

Ctiapter  II— Securities  and  Ex- 
chiange  Commission  (Parts 
200-399) 

230.497  (k)(2)(ii)  corrected 19286 

230.498  (b)  and  (c)(3)  corrected 19286 

239.15A  Form  N-IA  corrected 19286 

241  Interpretative  releases 17943 

274.11A  Form  N-IA  corrected 19286 

274  Appendix  A  corrected 19286 

Proposed  Rules: 

10 16453 

201 23504 

240 19430,  19693.  23504,  23584 

242 23504 

249.... 23504.  23584 

TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chiapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1  —399) 

284.10  (a)(6)  and  (c)  added;  (b)(1) 

revised 20095 

Proposed  Rules: 

33 20340 

284 19861 

TITLE  19-CUSTOMS  DUTIES 

Chiapter  I— United  States  Customs 
Service,  Department  of  ttie 
Treasury  (Parts  1  —  199) 

10.1  (a)  introductory  text  and  (b) 

amended 16416 


101.3  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 

122.15  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

123  Authority  citation  amended 

16416 

123.4  (b)  amended 16416 

128.24  (a)  amended 16417 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),    (b),    (c).   (f)   and   (g) 
amended 16417 

143.22  Amended 16417 

143.23  (d)  and  (i)  amended 16417 

143.26  (a)  amended 16417 

145.4  (c)  amended 16417 

145.12  (a)(2),    (3),   (b)(1)   and   (c) 
amended 16417 

145.35  Amended 16417 

145.41  Amended 16417 

148.23  (c)(1)  and  (2)  heading  and 
Introductory  text  amended 
16417 

TITLE  20-EfVlPLOYEES'  BENEFITS 

Chiapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.3  Revised !l7326 

216.74  Revised 17326 

Chiapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600—699) 

646  Added;  interim 15988 

TITLE  21 -FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Health  and  Human  Services 
(Parts  1-1299) 

5.200  Re  vised 18314 

5.210  Re  vised 18317 

5.215  Re  vised 18317 

74.3602  (b)(2)(v)  added 20098 

101  Technical  correction 17327 

172.831  Added 16433 

177.2415  Added 20315 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1998  THROUGH  APRIL  30,  1998 


TITLE  21    Chapter  l-Con. 

310.545    (a)(27),    (28)    and    (d)(28) 
added:  (d)  intxoductory  text 

revised 19802 

520.1484  (b)  revised;  (cK3)  amend- 
ed  17329 

558.78  (d)(3)  revised 19185 

558.95  (d)(4)(iv)  added 18836 

558.175    (d)(l)(iii)(6)    and    (iv)(6) 

amended 17948 

558.195  (d)  table  amended 17948 

558.311  (e)(l)(ii)  table  amended 17948 

558.515  (d)(l)(iv)(6)  amended 17948 

606.121  (e)(l)(ii)  amended 16686 

610.11  (g)  revised 19408 

610.30  Amended 16685 

640.2  (e)(3)  amended 16685 

640.17  Amended 16685 

640.24  (b)  amended 16685 

640.64  (c)(2)  amended 16685 

640.69  (b)  amended 16685 

640.70  (a)(3)  amended 16685 

640.74  (b)(2)  amended 16685 

640.101  (a)  amended 16685 

640.102  (c)  and  (e)  amended 16685 

640.104  (a)  amended 16685 

806.10  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

806.20  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

814.39  (a)  introductory  text  and 

(4)  revised;  (f)  added 20533 

814.100  (a)(2)  and  (d)  revised;  (e) 

added 19188 

814.104  (b)  removed;  (c),  (d)  and 

(e)   redesignated   as   (b),    (c) 

and  (d);  new  (b)(5)  and  new 

(d)  revised;  new  (c)  amended 

19189 

814.106  Revised 19189 

814.108  Revised 19189 

814.112  (a)  introductory  text  and 

(b)  revised 19189 

814.114  Revised 19189 

814.116  (a)  and  (d)  amended;  (e) 

added 19189 

814.118  (e)  revised 19189 

814.120  Revised 19189 

814.124  (a)  ajnended 19190 

814.126  (a)  amended;  (b)  revised 

19190 

892.2010  Added 23387 

892.2020  Added. .V 23387 

892.2030  Added 23387 

892.2040  Added 23387 

892.2050  Added 23387 

1270.33  (b)(1)  amended 16685 


Proposed  Rules: 

26 17744 

101 20486.  23624 

102 20148 

120 20450 

610 19431 

814 19196,  20558 

1308 18170 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Parts  1-199) 

40.204  Removed 16686 

41.2  (gX3)  and  (4)  redesignated  as 
(g)(5)  and  (6);  new  (g)(3)  and 
(4)  added 16893 

41.32  Revised 16893 

41.33  Re  vised 16894 

41.122  (a)(4)  and  (h)(9)  added 16895 

50  Authority  citation  revised 20815 

50.40  (a)  amended 20315 

93  Authority  citation  revised 16687 

93.1  (a),  (b).  (c)  and  (e)  amended 

16687 

121.1  Amended 17330 

Proposed  Rules: 

503 15800 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A— Office  of  the  Sec- 
retary, Department  of  Housing 
and  Urtxjn  Development  (Parts 
0-99) 

5.100  Amended 23853 

5.214  Amended 23853 

5.403  (a)  revised;  (b)  amended 23853 

5.520  (c)(l)(ii)  and  (2)(i)  revised 

23853 

8.28  (a)(5)  revised 23853 

Chapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urlxin  De- 
velopment (Parts  200-299) 

206.45  (e)  revised;  interim 17656 
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Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urlxin  De- 
velopment (Parts  500—599) 

598  Added;  interim 19155 

Chiapter  VIII— Office  of  ttie  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urban  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

882  Heading-  and  authority  cita- 
tion revised 23853 

882.101  Revised 23853 

882.102  Revised 23853 

882.106  Removed 23854 

882.108  Removed 23854 

882.109  Removed 23864 

882.110  Removed 23864 

882.111  Removed 23864 

882.118  Removed 23864 

882.112  Redesignated  as  882.414 23854 

882.201—882.219  (Subpart   B)  Re- 
moved  23854 

882.217  Redesignated  as  882.517 23854 

882.301—882.335   (Subpart   C)   Re- 
moved  23854 

882.401  Revised 23864 

882.402  Removed 23864 

882.404  Revised 23854 

882.406  Redesignated  as  882.810 23857 

882.407  Revised 23856 

882.411  (c)  amended 23855 

882.413  (c)  removed 23855 

882.414  Redesignated  from  882.112 
23854 

882.501  Removed 23855 

882.502  Removed 23855 

882.503  Removed 23856 

882.504  Removed 23855 

882.505  Removed 23855 

882.506  Removed 23855 

882.508  Removed 23855 

882.511      Heading     revised;     (a) 

through  (e)  redesignated  as 
(b)  through  (f);  new  (a)  added 
23855 


882.514  (a)(1).  (d)(1)  Introductory 
text,  (iv)  and  (v)  amended; 
(d)(2)(vi)  redesignated  as 
(d)(l)(vi);  (e)  revised 23855 

882.515  (b)  amended;  (c)  redesig- 
nated ais  (d);  new  (c)  added 
23855 

882.517  Redesignated  from  882.217 

23854 

882.601—882.606  (Subpart  F)  Re- 
moved  23854 

882.701—882.759  (Subpart  G)  Re- 
moved  23854 

882.802  Amended 23855 

882.803  (b)  revised 23855 

882.805  (d)(l)(i)(B)  amended:  (c) 
revised 23855 

882.806  Heading,  (a)(3)  and  (4)  re- 
vised; (a)(2)  amended;  (a)(2) 
undesignated  text  designated 

as  (a)(2)(ii);  (a)(2)(i)  added 23856 

882.807  (a)  and  (d)  revised 23866 

882.808  (d).  (i)(l).  (3)  and  (o) 
amended;  (b)(4).  (c)  and  (i)(2) 
revised 23857 

882.810  Removed;  new  882.810  re- 
designated from  882.406;  new 
(g)(l)(iii)(C)  amended 23857 

Ctiapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-999) 

982  Authority  citation  revised 23857 

982.4  Revised 23857 

982.53  (a)  revised 23859 

982.54  (d)(7)  revised;  (d)(15) 
through  (19)  redesignated  as 
(d)(18)  through  (22);  new 
(d)(15),  (16)  and  (17)  added 23859 

982.102  (d)  removed 23895 

982.152  (a)(3)  added;  (cXD  revised 
23859 

982.153  (a)  designation  and  (b)  re- 
moved  23860 

982.158  (f)(6)  amended;  (f)(7)  re- 
designated as  (0(8);  new  (f)(7) 
added 23860 

982.204  (c)  revised 23860 

982.205  Heading  and  (c)  revised 
23860 

982.206  (b)(1)  amended:  (aK2)  re- 
vised  23860 
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TITLE  24  ChaptorlX-Con. 

982.207   (c)   redesignated  as   (d); 

new  (c)  added 23860 

982.302  (a)  revised 23860 

982.303  (b)(1)  amended:  (b)(2)  re- 
vised  23860 

982.316  Added 23860 

982.352  (c)(7)  revised;  (c)(8) 
amended;  (c)(9)  redesignated 
as  (CX12);  new  (c)(9).  (10)  and 
(11)  added 23860 

982.401  (a)(1)  amended 23861 

982.402  (c)  revised 23861 

982.451  (a)  removed;  (b)  and  (c) 
redesignated  as  (a)  and  (b) 
23861 

982.452  (bX2)  revised 23861 

982.501—982.517       (Subpart       K) 

Added 23861 

982.552  (a)(1)  revised 23865 

982.601—982.624  Added 23865 

983.1  Revised 23870 

983.2  Introductory  text  amended 
23870 

983.3  (d)  added 23870 

983.5  Re  vised 23870 

983.7  (b)  introductory  text  and 

(7)  revised;  (b)(5)  amended; 
(d)  and  (f)  removed;  (b)(8) 
and  (c)  added;  (c)  and  (g)  re- 
designated as  (d)  and  (f) 23870 

983.10  (g)(l)(iii)(B)  amended 23871 

983.12  Revised 23871 

983.13  Revised 23871 

983.14  Removed 23871 

983.51  (d)  introductory  text  re- 
vised  23871 

983.52  (a)  and  (c)  amended 23871 

983.55  (a)  and  (b)  amended 23871 

983.101  (b)(3)  amended 23871 

983.103  (d)  amended 23871 

983.151  (b)(3)  amended 23871 

983.201  Revised 23871 

983.202  Amended 23871 

983.203  (a)(1).  (b).  (d)(6)  and  (g)(1) 
amended;  (e)  added 23871 

983.204  (e)  added 23871 

983.205  Removed;  new  983.205  re- 
designated from  983.206 23871 

983.206  Redesignated  as  983.205; 
new  983.206  redesignated 
from  983.207 23871 


983.207  Redesignated  as  983.206; 
new  983.207  redesignated 
from  983.208  and  revised 23871 

983.208  Redesignated  as  983.207 23871 

983.251—983.262       (Subpart       F) 

Added 23871 

TITLE  25-INDIANS 

Chapter  III— National  Indian 
Gaming  Commission  (Ports 
500-599) 

514  Technical  correction 17489 

Proposed  Rules: 


291. 


.19693 


TITLE  26--INTERNAL  REVENUE 

Chapter  I— Internal  Revenue  Serv- 
ice. Department  of  the  Treasury 
(Ports  1--799) 

1  Authority  citation  amended 16898 

I.417(e>-1  (d)  revised 16898 

1.417(e)-lT  (d)  revised 16902 

1.985-1  Corrected 15760 

(bX2)(ii)(C)(;)  heading  and  (2) 

correctly  added 15761 

1.985-7  (b)(3).  (cX5)  and  (dX5)  cor- 
rected  15761 

Proposed  Rules: 

1 17973.  19694.  19864,  20156 


TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chopter  I— Bureau  of  Alcohol.  To- 
txicco  and  Firearms,  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

9.93  (cXll).  (17)  and  (18)  revised; 

(cX19)  added 16904 

9.159  Added 16904 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

0.64-2  Amended 20534 

0.64-5  Added 63459 

0.100—0.104  (Subart  R)  Appendix 

amended 34029.  52492.  52493 

2.56    Heading,    (a),    (f)    and    (gr) 

amended;  (b)(1)  and  (1)  added 

51602 

2.62  (a)(6)  and  (h)(5)  amended 40270 

16.99  (1)  and  (j)  added 44083 

17  Revised 36984 

32.1—32.2   (Subpart    A)   Heading 

revised 37715 

32.1  (a)  amended 37715 

32.2  (a)  Introductory  text  amend- 
ed  37715 

32.3—32.9    (Subpart    B)    Heading 

removed 37715 

32.3—32.9    Undesignated    center 

heading  added 37715 

32.10—32.15  (Subpart  C)  Heading 

removed 37715 

32.10—32.15  Undesignated  center 

heading  added 37715 

32.10      (a)      introductory      text 

amended 37715 

32.16—32.18  (Subpart  D)  Heading 

removed 37715 

32.16—32.18  Undesignated  center 

heading  added 37715 

32.16  (a)  amended 37715 

32.19—32.22  (Subpart  E)  Heading 

removed 37715 

32.19—32.22  Undesignated  center 

heading  added 37715 

32.23—32.24  (Subpart  F)  Heading 

removed 37715 

32.23—32.24  Undesignated  center 

heading  added 37715 

32.25  (Subpart  O)  Heading  re- 
moved  37716 

32.25  Undesignated  center  head- 
ing added 37716 

32.31—32.40  (Subpart  B)  Added 37716 

32.35  (b)  corrected 39120 

50.22  Regulation  at  61  FR  49260 

confirmed 61629 

58  Authority  citation  revised 51750 

58.6  Added 51750 

60.3  (a)(8)  revised 11120 

61  Appendix  A  amended;  Interim 

11121 


66.26  (a),  (b)  introductory  text 

and  (1)  revised 45939.  45942 

70.28  (a),  (b)  and  (c)  revised;  (d) 

added 45939.45942 

Cliopter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

511.10-511.16  (Subpart  B)  Heading 

revised;  eff.  4-9-98 11818 

511.12  (d)  revised;  eff.  4-9-98 11818 

523  Authority  citation  revised 50787 

523.20  (Subpart  C)  Added;  In- 
terim  50787 

524  Authority  citation  revised 53690 

524.31  (a)(3)  revised;  interim 53691 

524.41  (e)  revised 7604 

540  Authority  citation  revised 65185 

540.14  (b)  and  (c)  revised 65186 

540.18  (c)  and  (d)  revised 65185 

541.13  (a)(1)  through  (4)  revised; 
Tables  3  through  6  amended 
50789 

541.14  (a)  amended 50791 

541.63  (a)  amended 5218 

541.65  (c)  revised 5218 

541.67  (e)  revised 5218 

544.42  (d)  revised 39916 

544.70—544.75  (Subpart  H)  Re- 
vised; interim 50793 

548.12  Revised 44836 

548.16  (c)  amended 44836 

548.20  (a)  and  (b)  amended 44836 

550.30—550.31  (Subpart  D)  Re- 
vised  45292 

550.58  Introductory  text,  (a) 
heading  and  (c)(3)  revised; 
(a)(1)  and  (2)  redesignated  as 
(a)(2)    and    (3);    new    (a)(1) 

added;  interim 53691 

551.10  Amended 5218 

571.50  Revised 4357 

571.51  (b)  revised 4357 

671.52  Revised 4357 

571.53  Removed;  new  571.53  redes- 
ignated from  571.54  and  re- 
vised   4357 

571.54  Redesignated  as  571.53; 
new  571.54  redesignated  fi-om 
571.55  and  revised 4357 

571.55  Redesignated  as  571.54 4357 

571.56  Removed 4357 

Proposed  Rules: 

2 40316 
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179-004(7)  98-2 


34 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  APRIL  30,  1998 


TITLE  28  Proposed  Rules: -Con. 

17771 

16 45184 

50 ^1*4 

79 45774 

100 23231 

540 .47894 

TITLE  29-LABOR 

Subtitle  A— Office  of  tt^e  Secretary 
of  Lobor  (Parts  0-99) 

24  Revised 6621 

95.26  (a),  (b)  and  (c)  revised 45939. 

45942 
97.26  (a),   (b)   introductory   text 

and  (1)  revised 45939. 45942 

Ctiapter  I— Notional  Labor 
Relations  Board  (Parts  100-199) 

101.39  (a)  correctly  designated 52381 

102.119  (Subpart  L)  Revised 58907 

102.156—102.167  (Subpart  U)  Re- 
vised  55164 

102.168—102.176  (Subpart  V)  Re- 
vised  55166 

Chapter  V— Wage  and  Hour  Divi- 
sion, Department  of  Labor  (Parts 
500-899) 

520  Re  vised 64959 

521  Removed 64958 

522  Removed 64958 

523  Removed 64958 

527  Removed 64958 

Ct^apter  V— Wage  and  Hour  Divi- 
sion, Department  of  Labor  (Parts 
500-899) 

697.1   (a)(1).   (b)(1).   (cXl).   (dXD. 

(e)(1).     (fXl).     (gXD.     (h)(1). 

(i)(l).  (JKl).  (2).  (k)(l).  (1X1). 

(mXD  and  (nXD  revised;  (o) 

and  (p)  added 52945 

697.3  Re  vised 52946 

Chapter  X— National  Mediation 
Board  (Parts  1200-1299) 

1200  Removed 6645 


Chapter  XII— Federal  Mediation 
and  Conciliation  Seni^ice  (Parts 
1400-1499) 

1404.17—1404.21       (Subpart       D) 

Added 48949 

1470.26  (a),  (b)  introductory  text 

and  (1)  revised 45939,  45942 

Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 

1600.101  Regulation  at  61  FR  7067 

confirmed 36447 

1600.73&-101— 1600.735-106  (Sub- 
part A)  Regulation  at  61  FR 
7067  confirmed 36447 

1600.735-201—1600.735-206  (Sub- 
part B)  Regulation  at  61  FR 
7067  confirmed 36447 

1600.736-301  (Subpart  C)  Regula- 
tion at  61  FR  7067  confirmed 


36447 


1600.735-401—1600.735-406  (Sub- 
part D)  Regulation  at  61  FR 
7067  confirmed 36447 

1600.735-501—1600.735.519  (Subpart 
E)  Regulation  at  61  FR  7067 
confirmed 36447 

1610  Authority  citation  revised 

1341 

1610.4  (a)  and  (c)  amended;  in- 
terim  1341 

1610.5  (c)  amended;  interim 1341 

1610.8  Revised;  Interim 1341 

1610.9  Heading  revised;  (a)  intro- 
ductory text  and  (b)  revised; 

(c)  added;  interim 1341 

1610.10  (a)  introductory  text 
amended;  (b)  introductory 
text  revised;  (c)  redesignated 
as  (c);  new  (c)  added;  interim 


...1342 
1610.11  (a),  (b)  and  (f)  amended; 

(c)  revised;  interim 1342 

1610.14  (a)  amended;  interim 1342 

1610.15  (f)  amended;  interim 1342 

1610.18  (a)  amended;  interim 1342 

1610.21  Revised;  interim 1342 

1610.34  (a)  amended;  interim 1342 

1614.204    (dXD    corrected;    CFR 

correction 63847 

1650.101—1650.119  (Subpart  A) 
Regulation  at  61  FR  7067  con- 
firmed  36447 


Note  Bokjtace  poge  numb«n  lodJcote  1997  chang«t. 
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Chapter  XVII-Occupotloncjl 

Safety  and  Health  Administra- 
tion. Department  of  Labor  (Parts 
1900-1999) 

1904.30  Added  (0MB  numbers) 44552 

1910.8  (b)  table  amended 42666,  65203 

(b)  table  corrected 43551 

(b)  table  amended  (0MB  num- 
bers)  13340.  17093 

1910.11—1910.19  (Subpart  B)  Au- 
thority citation  revised 40195 

1910.16  (a),  (b)  and  (c)(4)  revised 

40195 

1910.94—1910.98  (Subpart  O)  Au- 
thority citation  revised 1269 

1910.94  (a)(l)(ii),  (5K1).  (ill)  intro- 
ductory text.  (Iv).  (6), 
(c)(6)(iii)(a)  and  (dK9)(vl)  re- 
vised   1269 

1910.101—1910.120  (Subpart  H)  Au- 
thority citation  revised 1269 

1910.111  (a)(2Xx)  and  (b)(10)(ii)  re- 
vised   1268 

1910.132—1910.138  (Subpart  I)  Au- 
thority citation  revised 1270 

1910.134  Redesigmated  as  1910.139; 

new  1910.134  added 1270 

(IKlXii).  (4Xii),  (nX3)  and  Ap- 
pendix A  corrected 20098 

Appendixes  A,   C   and  D   cor- 
rected  20099 

1910.139  Redesigmated  from 
1910.134;  heading  revised;  in- 
troductory text  added 1270 

1910.155—1910.165  (Subpart  L)  Au- 
thority citation  revised 1284 

1910.156  (fXlXi)  and  (v)  revised 

^284 

1910.251—1910.255  (Subpart  Q)  Au- 
thority citation  revised 1284 

1910.252    (cX4Xli).     (lii),     (7)(m). 

(9X1)  and  (10)  revised 1284 

1910.261—1910.272  (Subpart  R)  Au- 
thority citation  revised 1285 

1910.261    (bX2).    (gXlO).    (h)(2Xlil) 

and  (iv)  revised 1285 

1910.1000-1910.1450  (Subpart  Z) 
Authority  citation  amended 

42666 

Authority  citation  amended 1285 

1910.1000  Table  Z-1  and  Z-3  cor- 
rected  42018 

1910.1001  (g)  revised;  Appendix  C 
removed 1285 


1910.1003  (cX4Xlv)  and  (dXD  re- 
vised   1286 

(cX4Xiv)  corrected 20099 

1910.1017  (g)  revised 1286 

1910.1018  (h)  revised 1286 

1910.1025  (f)  revised;  Appendix  B 

amended;    Appendix    D    re- 
moved   1287 

(fXlXi)  correctly  revised 20099 

1910.1027  (g)  revised;  Appendix  C 
removed 1288 

1910.1028  (g)  revised;  Appendix  E 
removed 1289 

(gX2Xi)  corrected 20099 

1910.1029  (g)  revised 1290 

1910.1043  (f)  revised 1290 

1910.1044  (h)  revised 1291 

1910.1045  (h)  revised;  Appendix  A 
amended 1291 

(hX2Xi)  corrected 20099 

1910.1047  (g)  revised;  (hX2)  table 
removed;  Appendix  A  amend- 
ed  1292 

1910.1048  (g)  revised;  Appendix  E 
removed 1292 

(gX2Xi)  corrected 20099 

1910.1050  (h)  revised;  Appendix  A 
amended 1293 

Corrected 20099 

1910.1051  (h)  revised;  Appendix  E 
removed 1294 

1910.1052  (nX2XlXC)  revised 42667 

(nX2)(iiiXC)  revised 45176 

(nX2XiXB)  and  (iii)(C)  revised 

54353 

(o)  note  added 66277 

(g)  revised 1295 

(gXl)(i)       correctly       revised; 

(gX2Xi)  corrected 20099 

1915.8  Table  amended  (0MB  num- 
bers)  13340 

1917  Authority  citation  revised 

40195 

1917.1  (a)  introductory  text  and 
(2X1)  through  (x)  revised; 
(aX2Xxi).  (xli).  (xlii)  and  (b) 
added 40196 

1917.2  Amended 40196 

1917.3  Added 40196 

1917.11  (d)  added 40196 

1917.13   (g)   revised;    (h)   and   (1) 

added 40197 

1917.17  (i).  (J)  and  (k)  revised 40197 

1917.20  Revised 40197 

1917.23  Heading.  (bXD  and  (d)  In- 
troductory text  revised 40197 


Note:  BoMIoc*  pog*  numb«n  Indteot*  1997  changM. 
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TITLE  29  Chapter  XVII-Con. 

1917.24  (a)  revised 40197 

1917.25  (a)  and  (c)  revised;  (g) 
added 40197 

1917.26  (c)  and  (d)  revised 40197 

1917.27  (aX2)  revised;  note  added 
40197 

1917.28  Heading  revised;  text  re- 
moved  40198 

1917.30  Added 40198 

1917.42  (b)(4),  (OKI),  (d),  (hK4).  (5) 
and  (JXl)  revised;  (gX2)(vi) 
aulded 40198 

1917.43  (eXlXD  and  (6X111)  re- 
vised: (fX3)  added 40198 

1917.44  (a),  (i),  (o)(3Xl).  (11)  Intro- 
ductory text  and  (oX4)  Intro- 
ductory text  revised 40198 

1917.45  Heading,  (0(4Xiii).  (5),  (7). 
(13Xii).  (iliXA),  (i)(5Xl)  Intro- 
ductory text,  (JXlX(iil)(D) 
and  (2)  revised;  (gXll).  (JX9) 

and  (10)  added 40199 

1917.46  Heading.  (aXlXll)  and 
(viiiKA)  revised 40199 

1917.48  (dX2)  revised 40200 

1917.50  (i)  redesignated  as  (j); 
heading,  (cX5)  and  new  (j)  re- 

vised;  new  (i)  added 40200 

1917.71  (b)(6).  (7).  (c).  (e)  and 
(0(1X1)   revised;   (bXB),   (0(4) 

and  (5)  added 40200 

1917.73  Heading  revised 40201 

1917.91  Heading  and  (aXD  revised 

40201 

1917.93  (a)  and  (b)  revised 40201 

1917.94  Revised 40201 

1917.95  (bX2)  revised 40201 

1917.112  (aXD  revised 40201 

1917.118  (dX2Xi)  and  (0(2)  revised 
40201 

1917.119  (bXl).  (c).  (dX2)  and  (0(4) 
revised 40201 

1917.121  (bX3)  revised 40201 

1917.123  Footnote  7  redesignated 

as  footnote  9 40201 

1917.124  Heading  and  (dXD  re- 
vised; (cX5),  (6)  and  (dX5) 
added 40201 

1917.126  (b)  revised 40201 

1917.152  Heading  revised;  foot- 
note 8  redesignated  as  foot- 

--note  12 40202 

1917.153  Heading  revised 40202 

1917.156  (bX3XiiiXD)  revised 40202 

1917.157  (n)  revised 40202 

1918  Revised 40202 


1926  Meeting  and  signing  cere- 
mony   37134 

Technical  correction;  CFR  cor- 
rection  1919 

1926.5  Table  amended  (OMB  num- 
bers)  3814.  13340.  17094 

1926.50—1926.66  (Subpart  D)  Au- 
thority citation  revised 1295 

1926.57  (OdXil).  (5X1),  (Hi).  (6), 
(h)(6XliiXA)  and  (i)(9Xvl)  re- 
vised   1296 

1926.60  (i)  revised;  Appendix  E  re- 
moved   1296 

1926.62  (0  revised;  Appendix  B 
amended;  Appendix  D  re- 
moved   1296 

1926.95—1926.107  (Subpart  E)  Au- 
thority citation  revised 1297 

1926.103  Revised 1297 

1926.800—1926.804  (Subpart  S)  Au- 
thority citation  revised 1297 

1926.800  (gX2)  revised 1297 

1926.1100—1926.1152    (Subpart     Z) 

Authority  citation  revised 1298 

1926.1101  (h)  revised;  Appendix  C 

removed 1298 

(h)(3Xlv)  revised 20099 

1926.1127  (g)  revised;  Appendix  C 

removed 1298 

1952.105  (a)  revised 49909 

1952.107  (0  added 49910 

1952.365  Revised 4991 1 

1952.367  (b)  added 49911 

Chapter  XX— Occupational  Safety 
and  Healtti  Review  Commission 
(Parts  2200-2499) 

2200.7  (g)  revised 35963 

2200.8  (d)(2)  revised 35963 

2200.11  Amended 35963 

2200.40  (a)  amended 35963 

2200.57  Amended;  (b).  (c)  and  (d) 

redesignated  as  (c),  (d)  and 

(e);  new  (b)  added 35963 

2200.60  Amended 35963 

2200.67  Amended 35963 

2200.90  (b)(2)  amended 35963 

2200.91  (b)  amended;  (h)  revised 
35963 

2200.93  (h)  revised 35963 

2200.101  Amended 35963 

2200.201  (a)  designation  and  (b) 
removed 40934 

2200.202  Revised 40934 

2200.203  (a)    correctly    removed; 

CFR  correction 58650 
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(a)  added 61012 

2200.206  (a)  revised 40934 

2200.207  (a)  revised 40934 

2200.209  (a)  revised 40934 

2203.3  (b)(10)  amended 35963 

2204  Nomenclature  change 59569 

2204.105  (0  added 59569 

2204.107  (b)  amended 35964 

2204.301  Revised 35964 

Chapter  XXV— Pension  and  Wel- 
fare Benefits  Adnr^lnistration,  De- 
partnrient  of  Labor  (Parts 
2500-2599) 

2510.3-102  (b)  revised 62936 

2520.102-3  0MB  number 36205 

2520.104b-l  0MB  number 36205 

2520.104b-3  0MB  number 36205 

2570  Authority  citation  revised 

40699 

2570.100— 2570.502C-3  (Subpart  E) 

Added 40699 

2590  Authority  citation  revised 

66953 

Clarification 67668,67689 

2590.701-3  0MB  number 35905 

2590.701-4  0MB  number 35905 

2590.701-5  0MB  number 35905 

2590.701-6  0MB  number 35905 

2590.712  Revised;  Interim 66957 

Cr>apter  XXVII-Federal  Mine 
Safety  and  Health  Review  Com- 
mission (Parts  2700-2799) 

2702  Authority  citation  revised 

55334 

2702.1  Revised 55334 

2702.2  Revised 55335 

2702.3  Revised .55335 

2702.4  Revised 55336 

2702.5  (e)  revised 55336 

2702.6  (a)  amended;  (b)  and  (c)  re- 
vised  55336 

2702.7  (b)  revised 55336 

Chapter  XL— Pension  Benefit 
Guaranty  Corporation  (Parts 
4000-4999) 

4000.1  Table  amended 67728 

4000.2  Table  amended 36994,  67728 

4001.2  Amended 35342.  60428.  67728 

4006.5  (0(3)  amended 60428 


4007  Authority  citation  revised 

36663 

4007.10      Heading      revised;      (a) 

amended;  (c)  and  (d)  added 36663 

4010.13  Amended 36994 

4011.3  (c)  amended 36994 

4011  Appendix  B  amended 65608 

4022.1  Amended 67728 

4022.24  (e)  amended 67728 

4022.26  (a)  amended 67729 

4022.61  (a)  amended 60428 

4041  Revised 60428 

4043.3  (e)  amended 36994 

4044.13  (a)  amended 67729 

4044  Appendix  B  amended... 377 18.  43640. 
48176.  53539,  61012.  65609 

Appendix  D  amended 65611 

Appendix  B  amended 2308,  7286, 

12411,  18318 

4050  Re  vised 60440 

4071  Added 36994 

4302  (Subchapter  K)  Added 36995 

4901^1907  (Subchapter  K)  Redes- 

igimted  as  Subchapter  L 36994 

Proposed  Rules: 

70a 40406 

71 40406 

103 


1208 7331 

1614 8594 

1910 41002.  52671.  54160.  65388 

5905.  16918 

1915 4426 

1917 52671 

1918 52671 

1926 3813 

2200 10166.19435 

2204 42957 

2510 18345 

2650 66908 

19873 

2560 47262 

2580 49894 

4011 23693 

4022 66319 

23693 

4041A 23693 

4044 23693 

4050 23693 

4281 23693 
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TITLE  30-MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and 
Healtti  Administration.  Depart- 
ment of  Labor  (Parts  1  —  199) 

47.10  Revised 60985 

47.50  Revised 60985 

56.3203  (a)  Introductory  text,  (1). 
(2)  and  (b)  introductory  text 

revised 20030 

57.3203  (a)  introductory  text.  (1). 
(2)  and  (b)  introductory  text 

revised 20030 

75.204  (a)  introductory  text.  (1), 
(2)  and  (b)  introductory  text 

revised 20030 

75.1906  (g)  correctly  revised 12647 

100.3  (a)  introductory  text  and 

(g)  revised 20036 

100.4  (a)  revised 20035 

100.5  Introductory  text  through 
(h)  and  undesignated  text  re- 
designated as  (a)  introduc- 
tory text  through  (8)  and  (b); 

new  (c)  and  new  (d)  added 20035 

Ctiapter  II— Minerals  Manage- 
ment Service,  Department  of 
ttie  Interior  (Parts  200-299) 

203  Workshop 17330 

203.0—203.4  (Subpart  A)  Revised 

2615 

203.50—203.91  (Subpart  B)  Re- 
vised   2618 

203.61  0MB  number  pending 2619 

206.152  (b)(l)(i)  amended; 
(bXlXiv)  added 65761 

(i)  revised 65762 

Corrected 3618 

206.153  (b)(l)(i)  amended; 
(bXlKiv)  added;  (i)  revised 65762 

206.157  (0  removed;  (g)  redesig- 
nated as  (h);  new  (f)  and  new 
(g)  added 65762 

206.172  (b)(l)(i)  amended; 
(bXlKiv)  added;  (i)  revised 65763 

206.173  (bXl)(i)  amended; 
(bXlXiv)  added;  (i)  revised 65763 

(bXlXi)  corrected 3618 

206.177  (f)  removed;  (g)  redesig- 
nated as  (h);  new  (f)  and  new 

(g)  added 65763 

210  Comment  period  extension 52016 

210.55  Revised;  interim 42066 


218  Conrunent  period  extension 52016 

218.52  Revised;  interim 42066 

227  Added 43084 

228  Authority  citation  revised 43091 

228.3  Added 43091 

229  Authority  citation  revised 43091 

229.3  Added .43091 

250.1  (cX5)  and  (dXD  revised 42671 

250.126  Revised 42671 

250.160  (a)  amended 39775 

250.163  (b)  amended 39775 

250.200—250.209  (Subpart  N)  Re- 
vised  42668 

250.209  (c)  revised 67284 

250.209—250.233   (Subpart  O)   Re- 
designated  as   250.210—250.34 

(Subpart  O) 67284 

251  Revised 67284 

256.53  Corrected 36995 

256.64  (aX8)  amended 39775 

260.102  Amended 2629 

260.110  (d)  revised 2629 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  the 
Interior  (Parts  700-999) 

723  Authority  citation  revised 63276 

723.14  Table  revised 63276 

723.15  (b)  amended 63276 

724  Authority  citation  revised 63276 

724.14  (b)  amended 63276 

845  Authority  citation  revised 63276 

845.14  Table  revised 63276 

845.15  (b)  amended 63277 

846  Authority  ciUtion  revised 63277 

846.14  (b)  amended 63277 

870  Authority  citation  revised 60142 

870.5  Amended 60142 

870.17  Removed 10309 

870.18  Revised 60142 

870.19  Added 60143 

870.20  Added 60146 

901  Technical  correction 4529 

901.15  Table  amended 66821 

901.16  Removed 66822 

902.15  Regulation  at  62  FR  15116 

eff.  date  corrected  to  4-7-97 

35342 

904  Technical  correction 44894 

913.15  Table  amended 54769 

Table  amended 17098 

913.16  (0)  removed 54769 

(X)  removed 17098 

914  Technical  correction 49049 
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52016 
42066 
430«4 
43091 
.43091 
.43091 
.43091 
42671 
42671 
39775 
39775 

.42666 
..672M 


672S4 
67284 
.36995 
39775 


63276 
63276 
63276 
63276 
63276 
63276 
63276 
.63277 
63277 
63277 
.60142 
.60142 
..10309 
.60142 
.60143 
.60146 
...4529 
.66821 
66822 

.35342 
44894 
.54769 

..17098 
.54769 
..17098 
.49049 


914.15  Table  amended 44896,  44898. 

47140.59578 

914.16  (cc)  and  (dd)  removed 47330 

914.25  (a)  table  amended 12652 

916.15  Table  amended 10317 

917.15  Table  amended 45717 

918.15  Table  amended 11830 

920.15  Table  amended 13784,  19406 

920.16  (k).  (m)  and  (o)  removed 
13784 

924  Technical  correction 6796 

924.15  Added 1361 

924.16  Revised 1362 

924.17  Added 1362 

925.15  Table  amended 41844 

934.15  Table  amended 44900 

935.15  Table  amended 53234 

Table  amended 9139 

935.16  (a)(3)  removed 53234 

Removed 9139 

936.25  Table  amended 8126 

938.15  Table  amended 60177 

Table  amended 19820 

938.16  (f).  (1),  (q).  (8)  through  (v), 
(X)  through  (gg),  (il).  (jj)  and 
(ddd)  removed;  (ppp)  through 
(uuu)  added 60177 

(vw)  through  (bbbb)  added 19820 

943.15  Table  amended 10320 

Table  amended 19823 

943.25  Table  amended 10320 

Table  amended 19823 

944.15  Table  amended 41850 

944.16  (e).  (f)(1).  (g),  (h)  and  (1)  re- 
moved  41850 

944.25  Table  amended 41850 

946  Technical  correction 52181 

946.15  Table  amended 48765,  60660 

946.25  (a)  table  amended 35968 

(a)  table  amended 5891 

Proposed  Rules: 

50 60673 

56 65777.  67013.  68468 

290,  2642,  17781 

57 64789.  65777.  67013.  68468 

290,  2642,  7085,  17781 

62 65777.  67013.  68468 

290,  2642,  17781 

70 65777.  67013.  68468 

290,  2642,  17781 

71 65777.  67013.  68468 

290,  2642,  17781 

72 17492 

75 50541.  62732.  64789 

6886,  7085,  17492,  19873 


200—299  (Ch.  n) 55197 

185 

202 38509 

206 36030.  38509,  49460.  50544,  52518. 

55198 

6113,  6887.  7086,  11384.  14057.  17349 

210 17133 

211 38509 

216 17133 

218 7335 

243 68244 

11634 

250 37819.  51614.  68244 

7335.  11384,  11634 

256 7335 

290 68244 

11634 

707 :,.55365.  59639 

773 .47617.  56139,  63044 

778 56139.  63044 

843 56139,  63044 

870 47617,  61585 

874 55365.  59639 

901 53996 

23403 

904 1396,  6286 

913 63045.  67014 

2916,  16719 

914 42713 

16723,  16725 

916 2916,  16728 

917 46933.  63684.  65044 

20561 

918 61712 

712 

920 .49183.  55321.  62273 

2919,  16730 

924 40773 

,'... 18172.18173 

925 19874 

926 63685.  64327 

931 9165 

934 46695,  48807 

935 36248.  38509 

3507,  23405 

936 42715.  65632 

454,  1399 

938 67590 

943 67592.  67596.  67598 

3508,  7356,  23407 

944 2192,  17138 

946 44924,  53275,  67014 

948 8891 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  the  Secretary 
of  the  Treasury  (Parts  0—50) 

1.36  Heading  revised;  (g)  redesig- 
nated as  (1):  new  (g)  through 

(k)  added 58908 

(bXD  table  amended 60782 

Chapter  I— Mor^etary  Offices,  De- 
partment of  the  Treasury  (Parts 
51-199) 

2  Authority  citation  revised 14367 

2.2  Re  vised 14357 

2.9  Re  vised 14357 

27  Added;  interim .42213 

27.7  (c)(3)(liKF)  corrected 44036 

103  Meeting 58909 

Conditional  exceptions  grant 

3640 

103.11  (nK8)  and  (9)  redesignated 
as  (nK9)  and  (10);  (n)(7)(iii) 
and  new  (8)  added;  eff.  8-1-98 


.1923 


103.22  Regulation  at  61  FR  18209 
conflrmed;  (a)(1)  amended; 
(h)  revised 47147 

103.36  (b)(ll)  added;  eff.  8-1-98 1924 

Chapter  11- Fiscal  Service,  De- 
partment of  the  Treasury  (Parts 
200-399) 

202  Authority  citation  revised 45520 

202.1  Revised 45520 

202.2  (a)(1)  revised;  (a)(2)  re- 
moved; (a)(3)  and  (4)  redesig- 
nated as  (a)(2)  and  (3);  au- 
thority citation  removed 45521 

202.3  (a),  (bXD  introductory  text, 
(2)  introductory  text  and  (1) 
revised;  authority  citation 
removed 45521 

202.4  Heading,  Introductory  text, 
(c).  (d)  and  (e)  revised;  au- 
thority citation  removed 45521 

202.6  (b)  and  (e)(1)  revised;  au- 
thority citation  removed 45521 

202.7  (a)  revised;  authority  cita- 
tion removed 45521 

203  Re  vised 5650 

285  Authority  clUtlon  revised 36210 

Authority  citation  revised 16356, 

2Wfi 


285.1  Added;  interim 36210 

286.7  Added;  interim 23357 

286.12  (Subpart  B)  Added:  In- 
terim  16356 

343  Re  vised 49914 

344.1  (f)  through  (J)  redesignated 
as  (g)  through  (k);  new  (f) 

added;  new  (g)(3)  revised 46445 

344.3  (bX3Xlll)  revised 46446 

356.12  (cXlXi)  revised 43093 

(bX2)  revised 4187 

366.13  (a)  revised 43093 

356  Appendix  B  and  Exhibit  A 
amended 43094 

357  Determination 61912 

Determination 20099 

357.22  (b)  through  (e)  redesig- 
nated as  (c)  through  (f);  new 
(b)  added 46861 

357  Appendix  B  amended 43284 

358  Revised 11365 

Chapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  the 
Treasury  (Parts  500—599) 

500  Authority  citation  revised 45101 

Authority  citation  revised 10323 

500.101  (Subpart  A)  Heading  re- 
vised  45101 

500.101  (a)  amended 45101 

500.201  (e)  added 45101 

500.306  Note  amended 45101 

500.508  (f)  removed;  note  added 

45101 

500.601  (Subpart  F)  Revised 45101 

500.602  Added 64721 

500.701—500.718  (Subpart  O)  Re- 
vised  10324 

500.701     (a)    Introductory     text 

amended 45101 

500.801  Revised 45101 

500.802  Removed;  new  500.802  re- 
designated from  500.807 45101 

500.803  Removed;  new  500.803  re- 
designated from  500.808 45101 

500.804  Removed 45101 

500.805  Removed 45101 

500.806  Removed 45101 

500.807  Redesignated  as  500.802 45101 

500.808  Redesignated  as  500.803 45101 

500.809  Removed 45101 

500.901  Revised 45101 

Amended;  0MB  number 64722 

501  Added 45101 

501.101  Revised 52494 

501.601  Note  added 52494 
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501.602  Amended 52494 

501.603  Note  added 52495 

501.806  (b)  revised 52495 

501.807  (a)  revised 52495 

505  Authority  citation  revised 45106 

Authority  citation  revised 10331 

505.40  Amended 45106 

506.50  Revised 10331 

505.60  Revised 45106 

515  Authority  citation  revised 45106 

Authority  citation  revised 10331 

515.101  (a)  amended 45106 

515.201  (e)  added 45106 

515.306  Note  amended 45106 

515.508  (0  removed;  note  added 

45106 

515.601  (Subpart  F)  Revised 45106 

515.701—615.718  (Subpart  G)   Re- 
vised  10331 

516.701     (a)     introductory     text 

amended 45106 

515.801  Revised 45106 

515.802  Removed;  new  515.802  re- 
designated from  515.807 45106 

515.803  Removed;  new  515.803  re- 
designated from  516.808 45106 

515.804  Removed 45106 

515.805  Removed 45106 

615.806  Removed 45106 

515.807  Redesigrnated  as  515.802 45106 

515.808  Redesigrnated  as  515.803 45106 

515.901  Revised 45106 

536  Authority  citation  revised 45106 

536.101  (a)  amended 45107 

535.508  (f)  removed;  note  added 

45107 

536.601  (Subpart  F)  Revised 45107 

536.701     (a)     Introductory     text 

amended 45107 

535.801  (Subpart  H)  Revised 45107 

536.905  Revised 45107 

536  Authority  citation  revised 45107 

536.101  (a)  amended 45107 

536.201  Existing  text  designated 

as  (a);  (b)  added 45107 

536.312  Note  added 45107 

536.503  (a)  revised;  note  added 45107 

536.601  (Subpart  F)  Revised 45107 

536.801  Revised 45107 

536.802  Removed;  new  536.802  re- 
designated from  536.805 45108 

536.803  Removed 45108 

536.804  Removed 45108 

536.806  Redesignated  as  536.802 45108 

536.806  Removed 45108 

536.901  Revised 45108 


550  Authority  citation  revised 45108 

550.101  (a)  amended 45108 

550.209  (c)  added 45108 

550.304  Note  amended 45108 

550.511  (g)  removed;  (h)  redesig- 
nated as  (g);  new  (g)  amend- 
ed; note  added 45108 

550.601  (Subpart  F)  Revised 45108 

550.701     (a)     Introductory     text 

amended 45108 

560.801  Revised 45108 

550.802  Removed;  new  550.802  re- 
designated from  550.805 45108 

550.803  Removed;  new  550.803  re- 
designated from  660.807 45108 

550.804  Removed 45108 

550.806  Removed 45108 

560.805  Redesignated  as  550.802 45108 

660.807  Redesignated  as  550.803 45108 

550.901  Revised 45108 

560  Authority  citation  revised 41852. 

45108 

560.101  (a)  amended 45109 

660.510  (d)  Introductory  text,  (1) 

and  (2)  revised 41852 

560.525  (a)(3)  and  (6)(i)  revised 41852 

660.601  Revised 45109 

560.602  Removed 45109 

560.701     (a)     Introductory     text 

amended 45109 

560.801  Revised 45109 

560.802  Removed;  new  560.802  re- 
designated from  560.806 45109 

560.803  Removed;  new  560.803  re- 
designated flrom  660.806 45109 

560.804  Removed 45109 

560.807  Removed 45109 

560.805  Redesignated  as  560.802 45109 

560.806  Redesignated  as  560.803 45109 

560.901  Revised 45109 

575  Authority  citation  revised 45109 

576.101  (a)  amended 45109 

575.201  (c)  added 45109 

575.306  Note  amended 45109 

575.503  (h)  removed;  note  added 

45109 

575.601  (Subpart  F)  Revised 45109 

676.701     (a)     introductory     text 

amended 45109 

675.801  Revised 45109 

576.802  Removed;  new  575.802  re- 
designated from  575.805 45109 

575.803  Removed 45109 

576.804  Removed 45109 

575.805  Redesignated  as  575.802 45109 

575.806  Removed 45109 
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TITLE  31   ChoptwV-Con. 

575.901  Revised 45110 

585  Authority  citation  revised 45110 

585.101  (a)  amended 45110 

585.201    (c)    note    amended;    (e) 

added 45110 

586.311  Note  amended 45110 

585.503  (a)  revised:  note  added 45110 

585.601  (Subpart  F)  Revised 45110 

585.701     (a)     Introductory     text 

amended 451 10 

585.801  Revised 451 10 

585.802  Removed:  new  585.802  re- 
deslgmated  from  585.805 45110 

585  803  Removed 451 10 

585.804  Removed 451 10 

585  805  Redesignated  as  585.802 451 10 

585.806  Removed 45110 

585.901  Revised 451 10 

590  Authority  ciUtion  revised 45110 

590.101  (a)  amended 45111 

590.601  (Subpart  F)  Revised 45111 

590.701     (a)     Introductory     text 

amended 451 1 1 

590.801  Revised 451 1 1 

590.802  Removed:  new  590.802  re- 
desiemated  from  590.805 451 1 1 

590.803  Removed 451 1 1 

590.804  Removed 45111 

590  805  Redesigmated  as  590.802 45111 

590.806  Removed 451 1 1 

590.901  Revised : 451 1 1 

595  Authority  citation  revised 45111 

595.101  (a)  amended 45111 

595.201  Existing  text  designated 

as  (a):  (b)  added 45111 

595.311  Note  amended 45111 

595.503  (a)  revised:  note  added 45111 

595.601  (Subpart  F)  Revised 45111 

595.701     (a)     introductory     text 

amended 451 1 1 

595.801  Revised 451 1 1 

595.802  Removed;  new  595.802  re- 
designated ft-om  595.805 45111 

595.803  Removed 451 1 1 

595.804  Removed 451 1 1 

595.805  Redesignated  as  595.802 451 1 1 

595.806  Removed 451 1 1 

595.901  Revised 451 1 1 

596  Authority  ciUtlon  revised 45112 

596.101  (a)  amended 45112 

596.601  (Subpart  F)  Revised 45112 

596.801  Revised 45112 

596.802  Removed:  new  596.802  re- 
designated from  596.805 45112 

596.803  Removed 451 12 

596.804  Removed 451 12 


596.805  Redesignated  as  596.802 451 12 

596.806  Removed 451 12 

596.901  Revised 451 12 

597  Added 52495 

Chapter  V  Appendixes  A  and  B 

amended 41851.45178 

Appendix  A  amended 67729.  67730 

Appendix  B  amended 67732 

Proposed  Rules: 

1 42443 

27 42220 

103 36475.  35511.  40778.  40779.  45365, 

47156,  63298 

208 48714.  51615,  55773 

210..... 5426,  6001 

212 46428 

285 62458 

20006 

23695 

23695 

23695 

64528 

23695 


317. 
351. 
353. 
356. 
370. 


900—999  (Chapter  IX) 68476 

TITLE  32-NATIONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Parts  1  —399) 

Subchapter  A  Heading  added 40734 

Subchapter  B  Heading  revised 12160 

21  Added 12160 

22  Added 12164 

23  Removed 12188 

28.500  Revised 12188 

32  Added 12188 

34  Added 12204 

33.26  (a),   (b)   Introductory   text 

and  (1)  revised .45939,  45943 

40a  Removed 11831 

67  Revised 55517 

104  Added 3466 

147  Added 4573 

148  Added 4580 

149  Added 4583 

175.3  (1)  added 66525 

175.4  Re  vised 66525 

175.5  Re  vised 66525 

175.6  Revised 66525 

175.7  (a)(13)(l)   and    (dXSXi)   re- 
vised; (k)  added 66525 

176  Re  vised 35346 

199  Technical  correction 42905 

199.2  (b)  amended 46878 
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(b)  amended:  interim S4M4 

(b)  amended 9141 

199.4  (c)(2)  heading,  (xlii),  (xvi). 
(3Xxi),  (g)(37)  and  (47)  revised 
46878 

(gK48)  revised;  interim 54M4 

(a)(9)  Introductory  text,  (iXB) 
and  (ii)  revised;  (aK9)(i)(C), 
(v)(B)  and  (vi)  note  removed; 
(a)(9)(i)(D)  and  (v)(A)  redes- 
ignated as  (a)(9)(i)(C)  and  (v); 
(a)(10)(vl)(E)  added 9141 

199.5  (bXl)(iii).  (eX2).  (3)  and  (4) 
revised 42904 

199.8  (bX3Xiii)  and  (iv)  revised; 
(b)(3Xv)  added;  interim 54384 

199.13  (i)  added;  interim 39941 

199.14  (hXlXlXD)  added 7287 

199.17  (a)(7)  added;  (dXD  and 
(o)(3)  revised 9142 

199.18  (dX2Xl)  and  (f)  revised; 
(c)(3)  added 9143 

199.21  Revised 66990 

199.22  Added 66993 

203  Added 5261 

220.9  (d)  added 11600 

247  Revised 42905 

270  Added;  interim 39942 

Revised 3472 

285  Revised 61013 

286  Re  vised 35351 

286.3  Amended 42916 

286.4  (b),  (h)(1),  (5)  and  (nX2)  cor- 
rected  38197 

286.12  (aXD  and  (2)  corrected 38197 

286.28  (d)(3)(iXA)  corrected 38197 

(dX3)(iiXA)  amended 42916 

311.7  (cXlOXi).  (ii)  and  (iii)  added 

46446 

(cXllXl)  and  (ill)  added 59579 

318.9  Redesignated  as  318.11 67291 

Added 67292 

318.11  Redesignated  from  318.9 67291 

318.10  Added 67292 

320  Heading  revised 65020 

320.1  (aXlKD  and  (2)  amended 65020 

320.2  Amended 65020 

320.3  (a),  (b),  (c)  introductory 
text,  (2)  and  (d)  amended;  (e) 
revised 65020 

320.4  (a),  (b)  introductory  text, 
(1).  (2),  (3).  (cX2)  and  (d) 
amended 65020 

(c)  heading,    (1)   introductory 

text  and  (iv)  revised 65021 

320.5  (b)  amended 65021 


320.6  (a)  and  (b)  revised 65021 

320.7  (b).  (c)  introductory  text. 

(1)  and  (d)  amended 65021 

320.8  (a),  (cX3).  (5)  and  (7)  amend- 
ed  65021 

320.9  (bX2Xi)  and  (3)  amended 65021 

320.10  Amended 65021 

320.11  Amended 65021 

397  Removed 6864 

Chapter  V— Department  of  ttie 
Army  (Parts  400-699) 

505.5  (e)(20)  removed 48483 

Ctiapter  VI— Department  of  ttie 
Navy  (Parts  700-799) 

701.118  (r)  introductory  text  re- 
vised  61914 

706.2  Table  Five  amended 37719.  40450 

Tables  Four  and  Five  amended 
47945 

Tables  Two  and  Five  amended 
9743 

Tables  One  and  Four  amended 
9744 

Table  Five  amended 9745,  19656 

Tables  Four  and  Five  amended 
13341 

721  Removed 3860 

Technical  correction _ 4694 

722  Removed 3860 

Technical  correction 4694 

Proposed  Rules: 

173—187  (Subchapter  S) 13585 

175 13586 

178 50796 

199 45196.  61058.  64191.  67018 

212 9167 

220 11635 

311 41323 

318 51821 

323 11198 

507 11858 

901 63485 

989 67305 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Ctiapter  I— Coast  <?uard.  Depxart- 
ment  of  Transportation  (Parts 
1-199) 


27.3  Table  correctly  revised 35385 


Note:  BokHoce  page  numben  Indicate  1997  changes. 


44 
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CHANGES  JULY  1.  1997  THROUGH  APRIL  30.  1998 


TITLE  33  ChaptwI-Con. 

Table  corrected 39313 

80.501  (d)  revised 5731 

80.520  (a)  revised 5731 

80.1495  Revised 5731 

82  Authority  citation  revised 6731 

82.5  Added 5731 

82.7  Added 5731 

84.01  (b)  and  (c)  redesignated  as 

(c)  and  (d);  new  (b)  added 5731 

84.05  (a)  revised;  (b),  (c)  and  (d) 

redesignated  as  (e).  (b)  and 

(c);  new  (d)  added 5731 

84.17  (c)  added 6731 

84.27  Added 6731 

87.1  (o)  revised 5732 

88.13  Heading,  (b)  and  (c)  revised: 

(d)  redesignated  as  (e);  new 

(d)  added 5732 

90.5  Added 5732 

90.7  Added 5732 

96  Added 67506 

100  Temporary  regulations  lists 

42671.  6017S 

Regulation  at  61  FR  33082  eff. 

delayed  to  1-1-99 67569 

Temporary  regrilatlons  lists 6071 

100.3&-T05-013  Added  (temporary) 

14819 


100.35T-06-043  Added  (temporary) 
100.36-T05^  Added  (temporary) 
100.35T-05-065  Added  (temporary) 
100.35T-05-068  Added  (temporary) 
VM.^T-^^i  Added  (temporary) 
100.35T-07-002  Added  (temporary) 


.35391 


.39776 
.4571S 
.48766 
.52501 


100.35-T07-014  Added  (temporary) 
100.35-T07-017  Added  (temporary) 
100.36T^-^7  Added  (temporary) 
100.36T-07-054  Added  (temporary) 
100.35T-^)7^  Added  (temporary) 
100.35-T08-026  Added  (temporary) 
100.35-TO8-O27  Added  (temporary) 
100.35-T08-028  Added  (temporary) 


...5456 
. 16115 
.  16116 
60178 
61630 
65022 
44410 
It 
11 


Heading  correctly  revised 46553 

100.36-T08-034  Added  (temporary) 

48767 


100.35-T08-035  Added  (temporary) 
100.36-T08-038  Added  (temporary) 
100.36-T0i8-039  Added  (temporary) 


48766 


50506 


50507 
100.01  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.05  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.15  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.17  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.18  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.19  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.25  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.30  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.35  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.50  Regulation  at  61  FR  33083 

eff.  delayed  to  1-1-99 67569 

100.100  Regulation  at  61  FR  33083 

eff.  delayed  to  1-1-99 67569 

100.102  Revised;  eff.  7-26-97 35388 

100.114     Implementation     (tem- 
porary)  35388.  35391,  45158.  48766, 

66996 

100.201     Implementation     (tem- 
porary)  43284 

100.501  (c)  revised:  Table  1  added 

46670 

100.508  Implementation     (tem- 
porary)  45718 

100.509  Implementation     (tem- 
porary)  35390 

100.510  (bXD    and    (c)    revised; 
Table  1  added 42067 

100.511  Implementation     (tem- 
porary)   14036,  19406,  23215 

100.728  Added 43641 

100.730  Added 15091 

100.731  Added 15090 

100.1101  Implementation    (tem- 
porary)  45158 

(a)  revised:  Table  1  amended: 
eff.  10-3-98 16688 

100.1102  Amended 3087 

Implementation  (temporary) 16688 
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100.1301  (a)  stayed:  (J)  added;  eff. 

8-7-97  through  8-11-97 39444 

110.60  (p-3)  removed 23663 

110.90  Revised 16689 

110.157  (bXll)  added;  eff.  10-2-97 

through  10-20-97 55168 

117  Temporary  drawbridge  oper- 
ation regulations 46879,  46880, 

50253,  52946.  62262.  63847,  66006 
Temporary    drawbridge    oper- 
ation regulations 1746,  2141, 

5456—5458,  9418,  11600,  14037, 
14620.  19656,  23215 
117.5       Implementation       (tem- 
porary)  6073 

117.205  Revised 10140 

117.253  (a)  suspended;  (c)  added; 

eff.  4-2-98  through  8-31-98 19407 

117.491  (aX3)  removed 52502 

117.524  Removed 18320 

117.532  Removed 18319 

117.533  Revised 18323 

117.549     Implementation     (tem- 
porary)  6073 

117.559  Revised 38909 

117.603  Revised 5O510 

117.604  Removed 50510 

117.609  Revised 2896 

117.613  Revised 18323 

117.633  (b)  and  (c)  revised 43098 

117.637  (aXl)  revised 43931 

117.663  Revised 4584 

117.675    (c)    added;    eff.    4-13-98 

through  8-10-98 16906 

117.720  Added 2312 

117.733  Revised 2311 

117.753  Revised 45160 

117.771  Revised 54385 

117.789     Implementation     (tem- 
porary)   17679 

117.793  (b)  revised 18321 

117.807  Removed 18322 

117.821  Revised 9419 

117.833  Existing  text  designated 

as  (a);  (b)  added 66006 

117.1045  (a)  revised 43097 

117.1061  (c)  and  (d)  removed 10777 

144.01-15  (d)  correctly  revised 35392 

151  Effective  date  confirmation 


151.19  (c)  revised 67532 

151.37  (a),  (b)  and  (c)  amended 67532 

155  Compliance  date  delay 37134 

Compliance  date  extension 48769 

Authority    citation    and    note 
revised 48773 


155.100  (a)  introductory  text  re- 
vised; (c)  added 48773 

155.140  (b)  amended 51194 

155.235  Revised 51 194 

155.480  (b)  introductory  text  and 

(f)  re  vised 48773 

155.1050  (kX3)  suspended;  eff.  2- 

12-98  through  2-12-2001 7071 

155.1052  (0  suspended  in  part;  eff. 

2-12-98  through  2-12-2001 7071 

157.455  Regulation  at  61  FR  60189 

stay  lifted;  revised 49608 

159.3  Amended 51 194 

159.5  Revised 51194 

159.7  Revised 51 194 

159.201  Revised 51 194 

159.205  Removed 51 194 

160  Authority  citation  revised 65206 

160.203  Regulation  at  59  FR  39459 

confirmed 19190 

160.207  (d)  and  (e)  revised;  in- 
terim  65206 

(dXl)  corrected 5458 

Regulation  at  59  FR  39460  con- 
firmed  19190 

160.211  Regulation  at  59  FR  39460 

confirmed 19190 

160.213  Regulation  at  59  FR  39460 

confirmed 19190 

160.215  Regulation  at  59  FR  39460 

confirmed 19190 

162.138  (aXlXi)  suspended; 
(aXlXiv)   added;   eff.   7-25-97 

through  12-15-97 45720 

164.72  (aXlXiv)  redesignated  as 
(aXlXv);  (aXlXlll),  new  (v). 
(c)   and   table   revised;    new 

(aXlXlv)  added 40272 

165  Effective  date  confirmation 

35392,65022 

Temporary  regulations  lists 42671, 

60178 

Temporary  regulations  lists 6071 

165.T01-026  Added  (temporary) 23217 

165.T01-029  Added  (temporary) 19657 

165.T01-O40  Added  (temporary) 35395 

165.T01-041  Added  (temporary) 35404 

165.T01-O42  Added  (temporary) 35403 

165.T01-047  Added  (temporary) 35681 

165.T01-048  Added  (temporary) 35969 

165.T01-063  Added  (temporary) 42677 

165.T01-O82  Added  (temporary) 45721 

165.T01-085  Added  (temporary) 45722 

165.T01-089  Added  (temporary) 46671 

165.T01-135  Added  (temporary) 9941 

165.T02-050  Added  (temporary) 43100 
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TITLE  33  Chapter  l-Con. 

16S.T06.008  Added  (temporary) 23218 

1&).T05-068  Added  (temporary) 39444 

165.T05-063  Added  (temporary) 42676 

165.T05-076  Added  (temporary) 55166 

165.T07-035  Added  (temporary) 41275 

165.T08036  Added  (temporary) 35401 

165.T08037  Added  (temporary) 35401 

165.T08038  Added  (temporary) 35402 

166.T08-041  Added  (temporary) 38457 

165.T11-018  Added  (temporary) 9942 

165.T11-O40    Added    (temporary); 

interim 51781 

165.T11-043  Added  (temporary) 7706 

166.T11-049  Added  (temporary) 14622 

165.T11-052  Added  (temporary) 23664 

165.T11-060  Added  (temporary) 43099 

165.T11-098  Added  (temporary) 17099 

165.T13006  Added  (temporary) 35394 

165rT13007  Added  (temporary) 35396 

165.T13009  Added  (temporary) 35397 

165.T13010  Added  (temporary) 35399 

165.T13-011  Added  (temporary) 37136 

165.T13-014  Added  (temporary) 42674 

165.T13-015  Added  (temporary) 42675 

165.T13008  Added  (temporary) 35400 

165.T13-016  Added  (temporary) 40277 

165.T13020  Added  (temporary) 51779 

165.T13-022  Added  (temporary) 50511 

165.T14-002  Added  (temporary) 46672 

165.T17-O01  Added  (temporary) 7707 

165.T17-002  Added  (temporary) 14621 

165.T96-073  Removed 35406 

166.113  Added 16117 

165.140  (a)(1)  and  (4)  removed; 
(a)(2)  and  (3)  redesigrnated  as 
(a)(1)  and  (2);  new  (a)(1).  new 

(2)  and  (b)  amended 51782 

165.503  Removed 9942 

166.510  Revised 40275 

165.709  Removed 51 780 

165.726  Added 50512 

165.810  (a)  and  (b)  Introductory 
text    revised;    (e)    and    (f) 

added;  interim 58653 

165.1110  Revised;  interim 61631 

Regulation  at  62  FR  61631  con- 
firmed;  revised;   eff.   5-28-98 

through  12-31-99 23219 

165.1301  Revised 7708 

165.1307  (a)  revised 39445 

187  Comment  period  reopening 54385 

187.301—187.331  (Subpart  D)  Reg- 
ulation at  60  FR  20315  eff. 
date  delayed  to  4-24-99 19658 


Chapter   II— Corps   of   Engineers, 

Department  of  the  Army  (Parts 
200-399) 

334.1125  Added;  Interim 40278 

Regiilation  at  62  FR  40278  con- 
firmed  53754 

Proposed  Rules: 

1—199  (Ch.  I) 5767 

20 16731 

62 67031 

66 67031 

18349 

84 36037 

95 45197 

100 38042.  45197,  45198.  50544.  60197, 

62733 

7740.  7741.  9977.  9979.  14057,  15115, 

16179 
110 3851 1.  62734 

6141 

117 35453,  38043.  43131.  43958,  46697. 

53770.  66039,  68245 

7357.  9463,  11641.  11642.  17781.  18350. 

19435 

148 45774 

149 45774 

150 45774 

151 17782 

154 3861 

156 52057 

3861,  9980 

165 41324.  45775.  55366 

1089.  6142.  16181,  23703 

167 44428 

6502 

173—187  (SubCh.  S) 55199 

173 45197 

174 45197 

175 45197.  50280 

177 45197 

179 45197 

181 45197 

183 45197.  52673 

334 47166.  51618.  55367 

TITLE  34-EDUCATION 

Subtitle  A— Office  of  the  Sec- 
retary, Department  of  Education 
(Ports  1-99) 

74.26  (a),  (b)  and  (c)  revised 45939. 

45943 
75.253  (c)  revised 40424 
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75.261  (a)  and  (b)  redesignated  as 
(c)  and  (d):  new  (a)  and  (b) 
added;  new  (c)  Introductory 
text  revised;  new  (c)(4)(iliKC) 
and  (d)  amended 

75.263  Added 

75.264  Added 

80.26   (a),   (b)   Introductory   text 

and  (1)  revised 45939. 

80  Appendix  removed 

97  Authority  citation  revised 

97.101—97.124  (Subpart  A)  Sec- 
tions designated  as  Subpart 
A;  heading  added 

97.101  Authority  citation  added 

97.102  Authority  citation  added 

97.103  Authority  citation  added 
97.107  Authority  citation  added 
97.124  Authority  citation  added 
97.401—97.409  (Subpart  D)  Added 


40424 
40425 
40425 

45943 
45943 
63221 


63220 
63221 
63221 
63221 
63221 
63221 
63221 


Chapter  II— Office  of  Elementary 
and  Secondary  Education,  De- 
partment of  Education  (Parts 
200-299) 

208.32    (b)(2)    removed;    (b)(l)(l) 
through  (iv)  redesigmated  as 

(b)(1)  through  (4) 8020 

222.4  Revised;  eff.  7-31-97 35412 

222.7  Authority  citation  amend- 
ed  35412 

222.9  Authority  citation  amend- 
ed  35412 

222.10  Authority  citation  amend- 
ed  35412 

222.11  Introductory  text  and  au- 
thority    citation     amended; 

eff.  7-31-97 35412 

222.12  Added;  eff.  7-31 
35412 

222.13  Redesignated  as  222.19;  eff. 
7-31-97 35412 

Added;  eff.  7-31-97 35413 

222.14  Added;  eff.  7-31-97 35413 

222.15  Added;  eff.  7-31-97 35413 

222.16  Added;  eff.  7-31-97 35413 

222.17  Added;  eff.  7-31-97 35413 

222.18  Added;  eff.  7-31-97 35414 


222.19  Redesignated  from  222.13; 

eff.  7-31-97 35412 

222.22  (c)  and  (d)  revised;  eff.  7- 
31-97 35414 

222.23  Added;  eff.  7-31-97 35414 

222.36  (b)(1)  and  (2)  revised;  eff.  7- 

31-97 35415 

222.50  Authority  citation  amend- 
ed  35412 

222.80—222.85  (Subpart  F)  Added; 

eff.  7-31-97 35415 

222.94  Authority  citation  amend- 
ed  35412 

222.95  Authority  citation  amend- 
ed  35412 

(g)  introductory  text  revised; 
0MB  number 35416 

222.103  Authority  citation 
amended 35412 

222.104  Authority  citation 
amended 35412 

222.108  Authority  citation 
amended 35412 

222.109  Authority  citation 
amended 35412 

222.110  Authority  citation 
amended 35412 

222.111  Authority  citation 
amended 35412 

222.112  Authority  citation 
amended 35412 

222.113  Authority  citation 
amended 35412 

222.114—222.122  Undesignated 
center  heading  added;  eff.  7- 
31-97 35416 

222.114  Added;  eff.  7-31-97 35416 

222.115  Added;  eff.  7-31-97 35416 

222.116  Added;  eff.  7-31-97 35416 

222.117  Added;  eff.  7-31-97 35417 

222.118  Added;  eff.  7-31-97 35417 

222.119  Added;  eff.  7-31-97 35418 

222.120  Added;  eff.  7-31-97 35418 

222.121  Added;  eff.  7-31-97 35418 

222.122  Added;  eff.  7-31-97 35418 

222.150  (b)(1)  amended;  eff.  7-31- 

97 35418 

222.151  Heading  and  (bXD  re- 
vised; eff.  7-31-97 35418 

222.152  (b)  and  (c)  revised;  eff.  7- 
31-97 35418 

222.154  (e)  revised;  eff.  7-31-97 35419 

222.156  (g)  amended;  eff.  7-31-97 
35419 

222.157  Heading,  (a)  and  (bXD  re- 
vised; eff.  7-31-97 35419 
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TITLE  34  Chapter  ll-Con. 

225.158  Heading,  introductory 
text  and  (b)  revised;  eff.  7-31- 
97 35419 

222.161  (c)  amended:  eff.  7-31-97 
35419 

222.162  (a)  revised:  eff.  7-31-97 35419 

222.164  (a)(2)  and  (b)  revised: 
0MB  number;  eff.  7-31-97 35419 

222.165  (e),  (0  and  (h)  revised;  eff. 
7-31-97 35420 

280.32  (b)(1)  designation  cor- 
rectly removed 16906 

Chapter  III— Office  of  Special 
Education  and  Rehabilitative 
Services,  Department  of  Edu- 
cation (Parts  300-399) 

303  Authority  citation  revised 18292 

Nomenclature  change 18293 

303.1  Authority  citation  amend- 
ed  18292 

(a)  amended 18293 

303.2  Authority  citation  amend- 
ed  18292 

Amended 18293 

303.3  (a)  amended;  (e)  added;  au- 
thority citation  revised 18293 

303.5  (a)(l)(vii)  amended: 

(a)(l)(viii)  removed 18294 

303.7  Authority  citation  amend- 
ed  18292 

303.8  Authority  citation  amend- 
ed  18292 

303.9  Authority  citation  amend- 
ed  18292 

303.10  Authority  citation  amend- 
ed  18292 

303.11  Authority  citation  amend- 
ed  18292 

303.12  Authority  citation  amend- 
ed  18292 

(bXD  designation  and  (2)  re- 
moved  18294 

303.13  Authority  citation  amend- 
ed  18292 

303.14  Authority  citation  aunend- 

ed 18292 

303.15  Authority  citation  amend- 
ed  18292 

303.16  Authority  citation  amend- 
ed  18292 

303.17  Authority  citation  amend- 
ed  18292 

303.18  Authority  citation  amend- 
ed  18292 


Redesignated    as    303.19;    new 

303.18  added 18294 

303.19  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.20;    new 

303.19  redesignated      from 
303.18 18294 

303.20  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.21;    new 

303.20  redesignated      from 
303.19;  (b)(1)  amended 18294 

303.21  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.22;    new 

303.21  redesignated      from 
303.20 18294 

303.22  Authority  citation  amend- 
ed  18292 

Redesigrnated    as    303.23;    new 

303.22  redesignated      from 
303.21 18294 

303.23  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.24;    new 

303.23  redesignated       from 
303.22 18294 

303.24  Authority  citation  amend- 
ed  18292 

Redesignated  from  303.23  and 
amended 18294 

303.100  Revised    (0MB    number 
pending) 18294 

303.101  Authority        citation 
amended 18292 

303.110  Authority        citation 
amended 18292 

303.111  Authority        citation 
amended 18292 

(a)  and  (b)(1)  amended 18294 

303.112  Authority        citation 
amended 18292 

303.113  Heading,  (b)  and  author- 
ity citation  revised 18294 

303.120  Authority        citation 
amended 18292 

303.121  Authority        citation 
amended 18292 

303.122  Authority        ciUtion 
amended 18292 

303.123  Authority        citation 
amended 18292 

303.124  Authority        citation 
amended 18292 

(a)  amended 18294 
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303.125  Authority  citation 
amended 18292 

303.126  Authority  citation 
amended 18292 

303.127  Authority  citation 
amended 18292 

303.128  Authority  ciUUon 
amended 18292 

303.140  Revised 18294 

303.141  Authority  citation 
amended 18292 

303.142  Authority  citation 
amended 18292 

303.143  Authority  citation 
amended 18292 

303.144  Authority  citation 
amended 18292 

Amended 18294 

303.145  Authority  citation 
amended 18292 

(a)  and  (d)(1)  amended:  (e)  re- 
designated as  (f):  new  (e) 
added  (OMB  number  pend- 
ing)  18294 

303.146  Authority  citation 
amended 18292 

303.147  Revised 18294 

303.148  Authority  citation 
amended 18292 

Introductory  text,  (a)  and  (b) 
revised;  note  1  amended; 
note  2  removed  (OMB  num- 
ber pending) 18294 

303.149—303.155  Undesignated 
center  heading  and  sections 
removed 18295 

303.160—303.176  Undesignated 

center  heading  amended 18295 

303.160  Authority  citation 
amended 18292 

303.161  Authority  citation, 
amended 18292 

303.162  Authority  citation 
amended 18292 

303.163  Removed 18295 

303.164  Authority  citation 
amended 18292 

303.165  Authority  citation 
amended 18292 

303.166  Authority  citation 
amended 18292 

303.167  Authority  citation 
amended 18292 

(a)  revised;  (b)(2)  amended;  (c) 
added  (OMB  number  pend- 
ing)  18295 


303.168  Authority  citation 
amended 18292 

303.169  Authority  ciUtion 
amended 18292 

303.170  Authority  citation 
amended 18292 

(a)  and  (b)(2)  amended 18298 

303.171  Authority  ciUtion 
amended 18292 

303.172  Authority  citation 
amended 18292 

303.173  Authority  citation 
amended 18292 

303.174  Authority  ciUtion 
amended 18293 

303.175  Authority  citation 
amended 18293 

303.176  Authority  citation 
amended 18293 

303.180        Authority        citation 

amended 18293 

303.200  Authority  citation 
amended 18293 

303.201  Authority  citation 
amended 18293 

303.202  Authority  citation 
amended 18293 

303.203  Authority  citation 
amended 18293 

303.204  Existing  text  designated 
as  (a);  (b)  added;  authority 
citation  revised 18295 

303.205  Removed 18295 

303.300  Authority  citation 
amended 18293 

303.301  Authority  citation 
amended 18293 

303.302  Removed 18295 

303.320  Authority  citation 
amended 18293 

Amended 18296 

303.321  Authority  citation 
amended 18293 

(b)(2)  amended 18295 

303.322  Authority  citation 
amended 18293 

303.323  Authority  citation 
amended 18293 

303.340  Authority  citation 
amended 18293 

303.341  Removed 18295 

303.342  Authority  citation 
amended 18293 

303.343  Authority  citation 
amended 18293 
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TITLE  34  Chapter  Ill-Con. 

303.344  Authority        citation 
amended 18293 

(dXlKil)  amended  (0MB  num- 
ber pending) 18295 

303.345  Authority        ciUtion 
amended 18293 

303.346  Authority        citation 
amended 18293 

303.360  Authority        citation 
amended 18293 

(c)(3)  and  (4)  amended 18295 

303.361  Authority  citation 
amended 18293 

(f)  and  (g)  added  (0MB  number 
pending) 18295 

303.400  Authority  citation 
amended 18293 

303.401  Authority  ciUtion 
amended 18293 

303.402  Authority  citation 
amended 18293 

303.404  Authority  ciUtion 
amended 18293 

303.405  Authority  citation 
amended 18293 

303.406  Authority  citation 
amended 18293 

303.406  (d)(1)  revised 18296 

303.419—303.425  Undesignated 

center  heading  revised 18296 

303.419  Added 18296 

303.420  Heading,  introductory 
text.  (a),  (b)(1)  and  note  2 
amended 18296 

Authority  citation  amended 18293 

303.421  Authority  citation 
amended 18293 

303.422  Authority  citation 
amended 18293 

303.423  Authority  ciUtion 
amended 18293 

303.424  Authority  ciUtion 
amended 18293 

Amended 18296 

303.425  Authority  citation 
amended 18293 

303.460        Authority        ciUtion 

amended 18293 

303.500  Authority  ciUtion 
amended 18293 

303.501  Authority  ciUtion 
amended 18293 

303.522        Authority        ciUtion 

amended 18293 

303.521        Authority        ciUtion 

amended 18293 


303.522  (bM5)  removed:  (bX6)  and 
(7)  redesignated  as  (b)(5)  and 

(6) 18296 

303.523  Authority        ciUtion 
amended 18293 

303.524  Authority        ciUtion 
amended 18293 

303.525  Authority        ciUtion 
amended 18293 

303.526  Authority        ciUtion 
amended 18293 

303.527  Authority        ciUtion 
amended 18293 

(a)  amended 18296 

303.528  Authority        ciUtion 
amended 18293 

303.540        Authority        ciUtion 

amended 18293 

(a)(2)  revised 18296 

303.560        Authority        ciUtion 

amended 18293 

303.600  Authority        ciUtion 
amended 18293 

(a)  revised 18296 

303.601  Authority        ciUtion 
amended 18293 

(a)(7)  revised;  (aX8)  and  (9) 
added  (0MB  number  pend- 
ing)  18296 

303.602  Authority        ciUtion 
amended 18293 

(a)  introductory  text  amended 
18296 

303.603  Authority        ciUtion 
amended 18293 

303.604  Authority        ciUtion 
amended 18293 

303.650  Authority        ciUtion 
amended 18293 

(c)  added  (0MB  number  pend- 
ing)  18296 

303.651  Authority        ciUtion 
amended 18293 

303.652  Authority        ciUtion 
amended 18293 

303.653  Authority        ciUtion 
amended 18293 

Amended  (0MB  number  pend- 
ing)  18296 

303.654  Authority        ciUtion 
amended 18293 

303.670       Undesignated       center 
heading  and  section  removed 

18296 

305  Removed;  eff.  10-1-98 23601 

307  Removed;  eff.  10-1-98 23601 
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309  Removed; 

eff. 

10-1-98 

23601 

315  Removed; 

eff. 

10-1-98 

23601 

316  Removed; 

eff. 

10-1-98 

23601 

318  Removed; 

eff. 

10-1-98 

23601 

319  Removed; 

eff. 

10-1-98 

23601 

320  Removed; 

eff. 

10-1-98 

23601 

324  Removed; 

eff. 

10-1-98 

23601 

325  Removed; 

eff. 

10-1-98 

23601 

326  Removed; 

eff. 

10-1-98 

23601 

327  Removed; 

eff. 

10-1-98 

23601 

328  Removed; 

eff. 

10-1-98 

23601 

330  Removed; 

eff. 

10-1-98 

23601 

331  Removed; 

eff. 

10-1-98 

23601 

332  Removed; 

eff. 

10-1-98 

23601 

333  Removed; 

eff. 

10-1-98 

23601 

338  Removed; 

eff. 

10-1-98 

23601 

Chapter  VI —Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

668.13  (d)  and  (e)  removed;  (0  re- 
designated as  (d) 62876 

668.23  (f)  removed;  (g)  and  (h)  re- 

desigrnated  as  (f)  and  (gr) 62876 

668.162  (a)(1)  revised;  (e)  added 62876 

668.167  (f)  added 62877 

668.171—668.175        (Subpart        L) 

Added 62877 

668  Appendix  F  added 62882 

Appendix  G  added 62885 

674.6    (a)(1)    and    (2)    amended; 

(a)(3)  removed 50847 

674.9  (a)  amended 50847 

674.19  (b)  amended 50847 

674.31  (b)(2)(l)(D)  revised 50848 

674.33  (b)(6)(ii)  amended;  (d)(8) 
added 50848 

674.34  (h)  revised 50848 

674.35  (c)(1).  (3)  and  (4)  amended; 
(gr)  removed;  (h)  and  (i)  re- 
designated as  (i)  and  (g);  new 

(h)  added 50848 

674.36  (c)(1).  (2).  (3)  and  (f) 
amended 50848 

674.37  (c)(1).  (2).  (3)  and  (d) 
amended 50848 

674.45  (c)(l)(ii)(A)  amended 50848 

674.52  (d)(2)  amended 50848 

675.9  (a)  amended 50848 

675.19  (a)(3)  amended 50848 

675.20  (b)(1)  amended 50848 

675.22  Heading  amended 50848 

675.26  (d)  revised 63439 

675.27  Authority  citation  revised 
50848 


(J76.9  (a)  amended 50848 

676.19  (a)(2)  amended 50848 

682.201  (a)  introductory  text 
through  (3)  amended 63433 

682.202  (c)(5)  revised 63434 

682.209  (i)(l)  revised 63434 

682.401  (b)(10)(vl)(B)  introductory 
text  amended: 
(b)(10)(vi)(B)(;)  and  (2)  re- 
vised  63434 

682.402  (c)(1)  revised;  (k)(2)(iii) 
amended 63434 

682.604  (g)(2)(i)  revised 63434 

685.202  (c)(4)  revised 63434 

685.212  (b)  revised 63435 

685.301  (a)(6)  and  (7)  redesignated 
as  (a)(7)  and  (8);  new  (a)(6) 

added 63435 

685.304  (b)(2)(i)  revised 63435 

685  Appendix  A  revised 35602 

Ctiapter  Vll-Offlce  of  Edu- 
cational Research  and  Im- 
proverrient,  Department  of  Edu- 
cation (Parts  700-799) 

701  Added 61430 

Proposed  Rules: 

5b 62670 

200 15694 

300 48924.  50435.  55026 

301 48924.  50435,  55026 

303 48924.  50435.  55026 

18297 

682 50462 

685 50462 

702 ^ 9392 

TITLE  35-PANAMA  CANAL 

Chapter  I— Panama  Canal 
Regulations  (Parts  1  —299) 

104  Re  vised 48179 

113  Authority  citation  revised 18837 

113.49  (b)  revised 18837 

115  Authority  citation  revised 2142 

115.1  Revised 2142 

115.2  (b)  revised;  (c)  removed;  (d) 
redesignated  as  (c);  (a)  intro- 
ductory text  and  new  (c) 
amended 2142 

(b)  amended 18837 

117  Authority  citation  revised 2142 

117.1   (b).   (c)  introductory  text 

and  (d)(2)  amended 2142 
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TITLE  35  Chapter  l-Con. 

117.3  Revised 2142 

119  Nomenclature  change 2142 

133.1  Revised 23221 

135.1  Amended 23221 


Proposed  Rules: 


133. 
135. 


.186 
.186 


TITLE  36- PARKS,  FORESTS.  AND 
PUBLIC  PROPERTY 

Chapter  I— Ncationa!  Park  Service, 
Department  of  \he  Interior  (Parts 
1-199) 

4.15  Revised 61633 

7.15  (a)  removed;  (b),  (c)  and  (d) 
redesignated  as  (a),  (b)  and 

(c) 13353 

7.67  (a)  revised 9147 

Ctiapter  II— Forest  Service,  De- 
portment of  Agriculture  (Parts 
200-299) 

212  Authority  citation  revised 58654 

212.2  Revised 58654 

212.3  Removed;  new  212.3  redesig- 
nated from  212.5 58654 

212.4  Removed;  new  212.4  redesig- 
nated from  212.6 58654 

212.5  Redesignated  as  212.3;  new 
212.5  redesignated  from  212.7 


212.6  Redesignated  as  212.4;  new 
212.6  redesignated  from  212.8 

212.7  (c)  amended;  redesignated 
as  212.5;  new  212.7  redesig- 
nated from  212.9 

212.8  Redesignated  as  212.6;  new 
212.8  redesignated  from  212.10 


.58654 


58654 


58654 


.58654 


212.9  (d)  amended;  redesignated 
as  212.7;  new  212.9  redesig- 
nated from  212.11 58654 

212.10  (a)(2)  amended;  redesig- 
nated as  212.8;  new  212.10  re- 
designated from  212.12 58654 

212.11  (f)  amended;  redesignated 

as  212.9 58654 

212.12  Redesignated  as  212.10 58654 

215.11  (c)  revised;  (d)  added;  in- 
terim  4188 


242.24  (a)(1)  Uble  amended 45725 

242.25  (k)(6)(iii)  table  amended 45725 

(k)(7)(iii)   Uble,   (10)(ii)   table. 

(ll)(i)  table.  (12)(i)  table. 
(13)(iii)  table,  (15)(iii)  table. 
(20)(lil)     table     and     (22)(ii) 

table,  amended 45726 

(k)(23)(iii)  table,  (24)(lil)  table. 
(25)(ili)    and    (26)(iii)     table 

amended 45727 

292.60-292.70    (Subpart    G)    Re- 
vised  15059 

Corrected 18837 

Ctiapter  VII— Library  of  Congress 
(Parts  700-799) 

701.8  Re  vised 64280 

701.35  Revised 8854 

703  Revised 50254 

Ctiapter  XI— Architectural  and 
Transportation  Barriers  Compli- 
ance Board  (Parts  1100—1199) 

1151  Revised 1924 

1153  Removed 1926 

1155  Removed 1926 

1191  Appendix  A  amended 2016,  2071 

1193  Added 5630 

Chapter  XII— National  Archives 
and  Records  Administration 
(Parts  1200-1299) 

1207  Authority  citation  revised 

45943 

1207.26  (a),  (b)  introductory  text 

and  (1)  revised 45939.  45943 

1210.26  (a),  (b)  and  (c)  revised 45939. 

45943 

1228  CJeneral   Records   Schedule 

No.  20 19369 

1228.188  Revised 54584 

1234.30  (a)(4)  revised 54585 

Proposed  Rules: 

1 63488 

4 40317 

7 60815 

13383,  19436 

13 54409.58932 

23706 

14 63488 

212 4350,  4351,  9980 

242 39987,  66216 

251 9987 
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292 47167 

327 64192 

1190 43133.  62275.  67320 

20562 

1191 43133.  62275,  67320 

20562,  24080 

1192 14571 

TITLE       37-PATENTS,       TRADE- 
MARKS. AND  COPYRIGHTS 

Chapter  I— Patent  and  Trademark 
Office,  Departnnent  of  Com- 
merce (Parts  1  —  199) 

1  Technical  correction 43100 

1.4  (d)  revised;  (g)  added 53180 

1.6  (d)(3).  (6)  and  (e)  revised;  (f) 

added 53180 

1.8  (a)(2)(I)(A)  and  (b)  revised 53181 

1.9  (d)  and  (f)  revised 53181 

1.10  (d)  and  (e)  revised 53181 

1.11  (b)  revised 53181 

1.14  (a)  revised;  (f)  added 53182 

1.16  (a),  (b),  (d)  and  (O  through 

(i)  revised 40452 

(d)  and  (1)  revised 53182 

1.17  (b)  through  (g).  (j).  (m) 
through  (p),  (r)  and  (s)  re- 
vised  40452 

(a)  through  (d).  (h),  (i)  and  (q) 
revised;  (e),  (f)  and  (g)  re- 
moved  53182 

(q)  correctly  revised 61235 

1.18  Revised 40452 

1.19  (a)(2)  and  (3)  revised 40452 

1.20  (c),  (e).  (f).  (g).  (i)(l).  (2). 
(j)(l)  (2)  and  (3)  revised 40453 

1.21  (a)(l)(ii),  (6)  and  (j)  revised 
40453 

(1)  and  (n)  revised 53183 

1.26  (a)  revised 53183 

1.27  Revised 53183 

1.28  (a)  and  (c)  revised 53183 

1.33  (a)  and  (b)  revised 53184 

1.41  (a)  revised 53184 

1.47  Revised 53184 

1.48  Re  vised 53185 

1.51  Revised .....53185 

1.52  (a),  (c)  and  (d)  revised 53186 

1.53  Re  vised 53186 

(d)(l)(i)  revised;  interim 5732 

1.54  Revised 53188 

1.55  (a)  revised 53188 

1.59  Revised 53188 

1.60  Removed 53188 


Note:  Boldface  page  numbera  indiccito  199/  change*. 


1.62  Removed 53188 

1.63  (a)  and  (d)  revised;  (e)  added 
53188 

1.67  (b)  revised 53189 

1.69  (b)  revised 53189 

1.78  (a)  revised 53189 

1.84  (a)(2)(i).  (b),  (c)  and  (g)  re- 
vised  53190 

1.91  Revised 53190 

1.92  Removed 53190 

1.97  (c).  (d)  and  (e)  revised 53190 

1.101  Removed 53190 

1.102  (a)  revised 53191 

1.103  (a)  revised 53191 

1.104  Revised 53191 

1.105  Removed 53192 

1.106  Removed 53192 

1.107  Removed 53192 

1.108  Removed 53192 

1.109  Removed 53192 

1.111  (b)  revised 53192 

1.112  Revised 53192 

1.113  Revised 53192 

1.115  Removed 53192 

1.116  Heading  and  (a)  revised 53192 

1.117  Removed 53192 

1.118  Removed 53192 

1.119  Removed 53192 

1.121  Revised 53192 

(a)(4)  correctly  removed 61235 

1.122  Removed 53193 

1.123  Removed 53193 

1.124  Removed 53193 

1.125  Revised 53193 

1.126  Re  vised 53194 

1.133  (b)  revised 53194 

1.134—1.139  Undesignated  center 

heading  revised 53194 

1.134  Revised 53194 

1.135  Revised 53194 

1.136  Revised 53194 

1.137  Revised 53194 

1.139  Removed 53195 

1.142  (a)  revised 53195 

1.144  Revised 53195 

1.146  Revised 53195 

1.152  Revised 53195 

1.154  Heading  and  (a)(3)  revised 
53196 

1.155  Revised 53196 

1.163  Heading  and  (b)  revised 53196 

1.167  Re  vised 53196 

1.171  Revised 53196 

1.172  (a)  revised 53196 

1.175  Revised 53196 

1.182  Revised 53196 
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TITLE  37  Chapter  l-Con. 

1.184  Removed 53196 

1.191  (a)  and  (b)  revised 53196 

1.192  (a)  revised 53196 

1.193  Re  vised 53197 

1.194  Revised 53197 

1.196  (b)  and  (d)  revised 53197 

1.197  (a)  and  (b)  revised 53198 

1.291  (c)  revised 53198 

1.293  (c)  revised 53198 

1.294  (b)  revised 53198 

1.304  (aXD  revised 53198 

1.312  (b)  revised 53198 

1.316  Revised 53198 

1.317  Revised 53198 

1.318  Removed 53198 

1.324  Re  vised 53199 

1.352  Removed 53199 

1.366  (b),  (c)  and  (d)  revised 53199 

1.377  (c)  revised 53199 

1.378  (d)  revised 53199 

1.425  Revised 53199 

1.445  (a)  revised 40453 

1.482  (a)(l)(i),  (11)  and  (2)(li)  re- 
vised  40453 

1.484  (d),  (e)  and  (f)  revised 53199 

1.485  (a)  revised 53200 

1.488  (bX3)  revised 53200 

1.492  (a),  (b)  and  (d)  revised 40453 

(g)  added 53200 

1.494  (c)  revised 53200 

1.495  (c)  revised 53200 

1.510  (e)  revised 53200 

1.530  Heading  and  (d)  revised;  (e) 

removed 53200 

1.550  (a),  (b)  and  (e)  revised 53201 

1.770  Re  vised 53201 

1.785  (d)  revised 53201 

1.804  (b)  revised 53202 

1.805  (c)  revised 53202 

2  Technical  correction 43100 

2.6  (b)(4)  and  (10)  revised 40453 

3.11  Revised 53202 

3.21  Revised 53202 

3.26  Re  vised 53202 

3.27  Re  vised 53202 

3.31  (c)  added 53202 

3.41  Re  vised 53202 

3.51  Revised 53203 

3.58  Added 53203 

3.71—3.73    Undeslgrnated    center 

heading  revised 53203 

3.73  Heading  and  (b)  revised 53202 

5.1  Revised 53203 

5.2  (b)  revised;  (c)  and  (d)  re- 
moved  53203 

5.3  (c)  revised 53203 


5.4  (a)  and  (d)  revised 53204 

5.5  (b)  and  (e)  revised 53204 

5.6  Removed 53204 

5.7  Removed 53204 

5.8  Removed 53204 

5.11  (b),  (c)  and  (eX3)  revised 53204 

5.12  (b)  revised 53204 

5.13  Re  vised 53204 

5.14  (a)  revised 53204 

5.15  (a),  (b).  (c)  and  (e)  revised 53204 

5.16  Removed 53205 

5.17  Removed 53205 

5.18  Revised 53205 

5.19  Revised 53205 

5.20  Revised 53205 

5.25  (c)  removed 53206 

5.31  Removed 53206 

5.32  Removed 53206 

5.33  Removed 53206 

7  Removed 53206 

10.18  Revised 53206 

10.23  (cX15)  revised 53206 

Chapter  II— Copyright  Office,  U- 
brary  of  Congress  (Parts 
200-299) 

201  Authority  citation  revised 55739 

201.1  (a)  and  (b)  amended 35420 

(c)  and  (d)  amended 35421 

(b)  amended 40457 

201.2  (bX5)  amended 35421 

201.5  (cX2)  amended 35421 

201.34  Added;  interim 55739 

202.3  (bX2)  amended 35421 

(bX5Xii)  amended 63657 

(b)(5)(iii)  amended 66822 

202.20  (cX2XvilXA)(2)  and  (D)(i) 

amended 35421 

202  Appendix  B  amended 51603 

203  Authority  citation  revised 55742 

Authority  citation  revised 1926 

203.2  (a)  amended 35421 

203.3  (i)  revised;  interim 55742 

Regulation  at  62  FR  55742  con- 
firmed  1926 

203.4  (f)  revised;   (i)  added;   in- 
terim  55742 

Regulation  at  62  FR  55742  con- 
firmed; (0  and  (1X2)  amended 
1926 

203.6  (bX6)  amended;  interim 55742 

Regulation  at  62  FR  55742  con- 
firmed  1926 

251  CARP  arbitration  list 9419 

253.1  Amended 2144 
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253.4  Introductory  text  and  (a)(1) 
through  (8)  revised;  (c) 
amended 2144 

253.5  (c)(1),  (2)  and  (3)  revised 2145 

253.6  (c)  revised 2145 

253.7  (a)  revised;  (b)(lXi).  (li).  (2). 

(4)  and  (5)  amended 2145 

253.8  (b)(1)  revised;  (fKD  amend- 
ed  2145 

253.10  (a)  amended 2145 

255.3  (a)  through  (h)  amended;  (I) 

through  (m)  added 7289 

258  Technical  correction 62262,  62404 

258.3  Re  vised 55759 

Proposed  Rules: 

2 59640 

3 59640 

201 40780 

3685,  15802,  17142 

202 


.15802 
.15802 
.15802 
.15802 


203 

204 

211 

253 51619.  63502.  65777 

255 63506,  65778 

TITLE  38-PENSIONS.  BONUSES, 
AND  VETERANS'  RELIEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

1  Nomenclature  change 35970 

Nomenclature  correction 47532 

1.621  (a)  and  (b)(2)  revised:  (c) 
amended;  (e)  redesignated  as 
(d) 51783 

2.6  (e)(6)  revised 11122 

3  Nomenclature  change 35970 

Nomenclature  correction 47532 

3.2  (0  revised 35422 

3.7  Heading  and  introductory 
text  revised;  (x)(29)  and  (30) 
added 413 

3.20  (c)  added 35422 

3.27  (c)  redesignated  as  (d);  new 
(c)  added;  new  (d)  and  au- 
thority citation  revised 51276 

3.57  Cross  reference  amended 51281 

3.105  (g)  and  (h)  redesigrnated  as 
(h)  and  (i);  (d),  (e),  (f)  and 
new  (h),  (i)(l).  (i)(2)  introduc- 
tory    text,     (ii)     and     (ill) 

amended;  new  (g)  added 51278 

3.158  (a)  and  (c)  amended 51278 


3.261  (a)(40)  added 51278 

3.262  (y)  added 51278 

3.263  (g)  added 51279 

3.272  (u)  added 51279 

3.275  (i)  added 51279 

3.307  (a)(6)(i)  and  (ill)  amended; 

(a)(6)(l)  authority  citation 
added;  (a)(6)(Iil)  authority  ci- 
tation revised 35422 

3.317  Regulation  at  62  FR  23139 

confirmed 11122 

3.403  Introductory  text  and  (a) 
through  (e)  redesignated  as 
new  (a)  introductory  text 
and  (1)  through  (5);  new  (b) 

added 51279 

3.503  Introductory  text  and  (a) 
through  (j)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (10);  new  (b)  added 

51279 

3.659  Cross  reference  amended 51281 

3.703  Cross  reference  amended 51281 

3.707  Cross  reference  amended 51281 

3.807  Cross  reference  amended 51281 

3.810  (a)  amended;  (d)  added 35422 

3.811  Added;  interim 35971 

Revised 412 

3.814  Added 51279 

3.1000  (a)  Introductory  text 
amended;  authority  citation 

added 35423 

3.1600  (c)  amended 35423 

4.100  Removed 65219 

4.101  Removed 65219 

4.102  Removed 65219 

4.104  Revised 65219 

9  Nomenclature  change 35970 

Nomenclature  corrected 47533 

9.2  (a)  and  (b)(1)  revised 35970 

9.8  (b)  amended 35970 

17.32  Revised 53961 

17.85  Undesigrnated  center  head- 
ing and  section  added 11124 

17.149  Regulation  at  62  FR  30239 

confirmed 64722 

17.150—17.154    Regulation    at    62 

FR  30239  confirmed 64722 

17.212  (d)  added;  authority  cita- 
tion revised 60783 

17.900—17.905  Undesignated  cen- 
ter    heading    and     sections 

added 51284 

19.9  Revised 52503 

20.611  Revised 55170 

20.1302  Revised 55170 
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TITLE  38  Chapter  l-Con. 

21.3021   (1)  redesignated  as  (m); 

new  (1)  added 51784 

21.3041  (e)(3)  and  (4)  amended 55760 

21.3045  (f)      revised;      (iXSKii) 
amended 55760 

21.3046  (e)  removed 51784 

(c)(1)  and  (d)(6Xil)  amended 59579 

21.3047  Added 51784 

21.4001—21.4279  (Subpart  D)  Au- 
thority citation  revised 40280, 

55760,  63849 
21.4009   (b)(1)   introductory   text 

amended 55760 

21.4200  (g)  revised 55760 

21.4201  (h)  introductory  text  and 

(2)  amended 55760 

21.4233  (c)  revised:  (d)  amended 

40280 

(b)(3)  introductory  text 
amended,  (ii),  (4)  introduc- 
tory text  and  (ii)  amended 55760 

21.4250  (a)(1).  (2),  (c)(1),  (2)  intro- 
ductory  text,  (ii),  (Ui)  and 

(iv)  amended.... 55760 

21.4253  (d)(1)  revised 35424 

21.4256  Revised 63849 

21.4267  (a)  authority  citation,  (b) 
authority  citation  and  (i)  re- 
vised; (f)  added 40280 

21.4270  (c)  heading  and  Footnote 

2  revised 55760 

21.4279  (a)  introductory  text  and 

(4)  revised;  (a)(5)  added 63850 

21.4501  (b)(1),  (2)(iv),  (v)(A).  (B), 

(c)(1)  and  (3)  amended 51785 

21.5001—21.5300  (Subpart  G)  Au- 
thority citation  revised 55760 

21.5270  (a),  (g)  and  (i)  amended 

55760 

21.5701—21.5901  (Subpart  H)  Au- 
thority citation  revised 55761 

21.5820  (bXD.  (2Xii)  introductory 
text,  (A).  (B).  (C),  (3Xii)  in- 
troductory text.  (A),  (B)  and 

(C)  amended 63848 

21.5822  (bXlXi).  (ii).  (2Xi)  and  (ii) 

amended 63848 

21.5901  (a)  and  (b)  amended 55761 

21.7000—21.7320  (Subpart  K)  Au- 
thority citation  revised 40280, 

55761 
21.7020        Introductory        text. 
(aXlXi)  and  (2Xi)  amended; 

(b)(25XiXG)  revised 55761 

21.7044  (c)  removed;  (d)  and  (e) 

redesignated  as  (c)  and  (d) 55761 


21.7112  (c)  revised 40280 

21.7131  (k)  added 55519 

21.7135  (bb)  redesignated  as  (cc); 

new  (bb)  added 55519 

21.7136  (d)  introductory  text  and 
(eXD  amended;  (e)  introduc- 
tory text  revised;  (g)  added 
55519 

(b).  (cXD.  (2)  and  (3)  revised 58655 

21.7137  (b)  introductory  text  re- 
vised; (e)  and  (f)  redesignated 
as  (f)  and  (g);  new  (e)  added 
55519 

(a)  revised;  (c)(2)  introductory 
text  and  (i)  through  (iv) 
amended 58655 

21.7139  (a),  (g)  and  (h)  removed; 

(b)  through  (f).  (i)  and  (j)  re- 
designated as  (a)  through  (g); 
new  (g)(2)  redesignated  as 
(gX3);  introductory  text  and 
new  (b)  authority   citation, 

(c)  authority  citation, 
(dX2Xiii).  authority  citation, 
(eX2)(ii),  (iii).  OXiii).  author- 
ity citation  and  (gX3Xii) 
amended;  heading  and  new 
(gXD  revised;  new  (gX2) 
added 55520 

21.7140  (cXlXiil)  removed; 
(cXlXi).  (ii).  (dXl)  and  (eX2) 
amended;  (cXD  authority  ci- 
tation, (d)  authority  cita- 
tion, (e)  authority  citation 
and  (g)  authority  citation  re- 
vised  55761 

21.7144  Revised 55761 

21.7154  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a)  added; 
new  (b)  heading.  (1)  revised; 
new  (b)(2)(i)  and  (ii)  amend- 
ed; 0MB  number 14038 

21.7156  Introductory  text  and  (a) 
introductory  text  removed; 
(aXD.  (2).  (3),  (b)  and  (c)  re- 
designated as  (b)(3).  (4).  (5). 
(c)  and  (d);  heading  and  new 
(bX3)  revised;  new  (a),  (b) 
heading.  (1)  and  (2)  added; 
new    (cX2)    amended;    0MB 

number 14038 

21.7170  Revised 55761 

21.7172  (a)(3Xii)  revised 55761 

21.7305  Revised 55761 

21.7307  Revised 55761 

21.7310  Revised 55761 
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21.7612  (b)  revised 40280 

21.7622  (c)  revised 55762 

21.7631  (h)  added , 55520 

21.7635  (X)   redeslgmated  as   (y); 

new  (X)  added 55520 

21.7636  (b)   redesignated   as   (c); 

new  (b)  added 55520 

(a)(1).  (2)(i)  and  (3)  revised 66278 

21.7639  (c)(2Kii).  authority  cita- 
tion, (f)(1),  authority  cita- 
tion revised;  (f)(2)  redesig- 
nated   as    (f)(3);    new    (0(2) 

added 55521 

(b)  introductory  text  amended 

55762 

21.7659  Revised 55762 

21.7670  (d)  amended 55762 

21.7720  (b)(9),  (10)  and  (11)  redes- 
ignated as  (b)(ll),  (12)  and 
(13);  (b)(5)  and  new  (11) 
amended;  new  (b)(9)  and  new 

(10)  added 55762 

21.8010-21.8410       (Subpart       M) 

Added 51288 

36.4232  (e)(1),  (2),  (3)  amended: 
(e)(4)  redesignated  as  (e)(5); 
new  (e)(4)  added;  0MB  num- 
ber  63278 

36.4254  (d)(4)  and  (5)  redesignated 
as  (d)(5)  and  (6);   new  (d)(4) 

added;  0MB  number 63278 

36.4303  Revised 12002 

36.4306a  (a)(3),  (4)  and  (5)  revised; 

(a)(6)  and  (7)  added 52505 

(a)(6)  and  (7)  removed;   (a)(3), 

(4)  and  (5)  revised 63454 

36.4312  (e)(4)  redesignated  as 
(e)(5);  new  (e)(4)  added;  0MB 

number 63278 

36.4330  Revised 12004 

36.4335  (a)  and  (b)  removed;  (c) 
through  (h)  redesignated  as 
new  (a)  through  (f);  new  (e) 
authority  citation  removed 


.12004 
52505 


36.4337  (a)  revised 

Heading,  (c)  through  (h),  (j). 
(k).  (1),  (n)  and  authority  ci- 
tation revised 53965 

(a)  revised 63454 

36.4348  (d),   (e)  and  (f)  redesig- 
nated as  (e),  (0  and  (g);  (b), 

(c)  and  new  (e)  revised;  new 

(d)  added 12004 

36.4349  (a)(2)  revised  (0MB  num- 
ber)  12007 


43.26   (a),    (b)   introductory    text 

and  (1)  revised 45939.  45943 

47  Hesuling  revised 23665 

47.1  (a)  removed;  (b)  through  (h) 
redesignated  as  (a)  through 

(g);  new  (h)  and  (i)  added 23665 

47.2  Removed;  new  47.2  redesig- 
nated from  47.3  and  revised 
23665 

47.3  Redesignated  as  47.2 23665 

Proposed  Rules: 

17 39197.  40492 

9990 

19 36038 

20 55200.  64790 

21 35454,  45596,  48969,  60464,  62736, 

66320 

15341.  23408 

36 37824 

47 52519 


TITLE  39- POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1—999) 

3  Authority  citation  amended 41853 

3.3  (V)  redesignated  as  (w);  new 

(V)  added 41853 

(e)(3)  added 43642 

3.4  (h)  added 41853 

4  Authority  citation  revised 61914 

4.5  Revised 61914 

4.6  Removed;    new   4.6   redesig- 
nated from  4.7 61914 

4.7  Redesignated  as  4.6 61914 

20  IMM  amended;  Incorporation 

by  reference;  Interim  ...45163,  47559. 
49917,  56074,  58915 
IMM    amended;    incorporation 

by  reference 3645,  3815 

IMM    amended;    incorporation 

by  reference;  interim 5459,  9421, 

13125 
111    DMM    amended;    incorpora- 
tion by  reference 39947,  51372. 

53540,60181,61015 
DMM  amended;   incorporation 

by  reference 156.  14820,  19408 

111.3  (f)  table  amended 63851 

111.5  Re  vised 63852 

222.5  (aK7)  amended 9943 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  APRIL  30.  1998 


TITLE  39  Chapter  l-Con. 

255.1  (c)(1)  amended;  (c)(2)  re- 
moved; (c)(3)  through  (6)  re- 
designated as  (c)(2)  through 

(5);  new  (c)(2)  revised 66996 

(cX3)  amended;   (c)(4)  and  (5) 
revised 66997 

255.2  (a)(1)  amended;  (aK2)(i).  (Iv) 
and  (bX2)  revised;  (c)  re- 
moved  66997 

255.3  (a)(1)  and  (b)(2)  revised; 
(a)(2)  Introductory  text 
amended;   (a)(3).  (4).  (5)  and 

(c)  removed 66997 

(a)(3)  correctly  removed 2145 

262  Authority  citation  revised 64280 

Authority  citation  revised 6481 

262.2  (a)  revised;  Interim 64280 

(a)  revised 6481 

262.4  Introductory  text  revised; 
interim 64280 

Introductory  text  revised 6481 

265.3  (a)  revised;  interim 64280 

(a)  revised 6481 

265.5  Revised;  Interim 64280 

Revised 6481 

265.6  (a)  revised;  Interim 64281 

(eXD  amended;  interim 64282 

(a)  revised 6481 

265.7  (a)(2)  amended;  (b),  (c). 
(dXD.  (eXD.  (fXD  and  (2)  re- 
vised; (dX3)  and  (g)  added;  in- 
terim         64282 

(b).  (c).  (d)(i).  (exi).  (0(1),  (2) 

and  (g)  revised 6482 

265.10  Revised 64283 

Revised 6483 

265  Appendix  A  revised 64283 

Appendix  A  revised 6483 

946.6  (a)(2)  revised 8126 

954  Heading  amended 66998 

954.2  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.3  Amended 66998 

RegAilation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.5  Amended 66998 

RegtUation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.6  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.8  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.10  Amended 66998 


Regulation  at  62  FR  66998  eff. 
date  corrected  to  12-23-97 68364 

954.12  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-2»-97 68364 

954.13  (a)  and  (c)  amended  66998 
Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.14  (bK6)  and  (8)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.16  (dXD  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.17  (b)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.18  (a)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.19  (a)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.25  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

966  Re  vised 63279 

Chapter  III— Postal  Roto 
CofT^mission  (Parts  3000—3099) 

3001.7  (aXDdii)  amended 45530 

3001.12  (e)  amended 45530 

3001.31  (k)(2Xi)  through  (iv)  re- 
designated as  (kX2Xil) 
through  (V);  new  (kX2Xl) 
added;  new  (kX2Xll)  and 
(3X1)(J)   amended;   (kX3XlXe) 

revised 45729 

3001.43  (f)(1)  amended 45530 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  amended 35425 

3002  Auhority  citation  revised 45530 

3002.4  Heading  revised;  (a) 
amended 45530 

3002.5  Removed 45530 

Proposed  Rules: 

20 -47394 

111 45366.  47178.  48191,  62540 

8154,  11199.  12864,  17143 

232 61481 

501 8893,16464 

775 42958 

777 „ 42958 

778 42958 
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TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Parts  1—799) 

3  Removed 43269 

8.2  (d)  revised;  eff.  7-14-98 18326 

8.8  (b)(1)  and  (2)  revised;  eff.  7-14- 

98 18326 

9.1  Table  amended   (0MB  num- 
ber)  37722.  44413,  471 19.  52398. 

54715.  55474 
Regrulatlon  at  61  FR  52295  eff. 

date  corrected  to  12-30-97 673 

Table  amended  (OMB  numbers) 

964,  1060,  1320.  7269,  7710,  15016 

Regulation  at  61  FR  48229  eff. 

date  corrected  to  2-27-98 9944 

30.26  (a),  (b)  and  (c)  revised 45939. 

45944 
31.26  (a),   (b)   Introductory   text 

and  (1)  revised 45939.  45944 

32.105  Amended 47149 

32.335  (a)  through  (d)  amended 47149 

32.430  (a)  through  (d)  amended 47149 

35.105  Amended 7270 

35.205  (c).  (d)  and  (e)  added 7270 

35.210  (c)  added 7270 

35.215  Revised 7270 

35.220  Added 7271 

49  Added 7271 

50  Announcement 38762 

Comment  period  extension 43642 

Notice 6032 

Authority  citation  revised 7274 

50.1  (i)  added 7274 

50.2  (c)  and  (d)  revised 7274 

50.3  Revised 38711 

50.6  Heading  revised;  (d)  added 3871 1 

50.7  Added 3871 1 

50.9  Revised 38894 

50.10  Added 38894 

50  Appendix  K  revised 38712 

Appendix  L  added 38714 

Appendix  M  added 38753 

Appendix  N  added 38755 

Appendixes  D  and  H  amended; 

Appendix  E  removed;  Appen- 
dix I  added 38895 

Appendix  L  corrected 7710 

51  Authority  citation  revised 43801, 

44903 

Technical  correction 6483 

51.100  (s)  introductory  text  and 

(1)  revised  44903 


(o)(3)  revised 9151 

(8)(1)  revised 17333 

51.103  (a)  amended;  (a)(1)  and  (2) 

removed 9151 

51.212  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 

414 

51.353  (c)(3)  and  (4)  revised 1368 

51.361  Regulation  at  61  FR  49682 
eff.  date  corrected  to  2-10-98 

6645 

51.390  (Subpart  T)  Revised 43801 

52  Technical  correction 37724,  61016 

State  implementation  plan  de- 
terminations   43647.  45531,  52946, 

54769,  61914,  64522 

Notice 61236 

State  implementation  plan  de- 
terminations  26,  3650,  8573,  9423. 

15094,  16435 

Technical  correction 6483 

52.12  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 

414 

52.33  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 

414 

52.50  (c)(71)  added 676 

52.66  Added 49158 

52.70  (c)(27)  added 11840 

52.120  (c)(73).  (74Xi)(B), 

(77)(iKA)(7)  removed; 

(c)(74)(i)(A)  revised; 

(c)(74)(i)(A)(2)      redesignated 
as      (c)(77)a(l)(A)(;);      (c)(88) 

added 41864 

(c)(83)  and  (85)  removed 63458 

(c)(83)(i)(B)  added 6489 

(c)(78)(i)(C),  (82)(1)(C).  (83)  and 

(85)  added 6491 

(c)(89)  and  (90)  added 6659 

(c)(82)(i)(D)  added 15305 

52.123  (0  added 41864 

52.124  (b)  added 41864 

52.170  (CK29)  added 17683 

52.181  (a)  revised 17683 

52.220      (c)(196)(i)(D),      (202)(IXF) 

and  (245)  added 36216 

(c)(185)(i)(A)(9).  (198K1XK). 

(207XIXB)(2)  and  (225XiXBXJ) 

added 37138 

(c)(239XiXD)  added 41867 

(cX197XiXBX2)  added 44909 

(c)(224XiXD)  added 44912 

Regulation    at    62    FR    41867 

withdrawn 47369 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  APRIL  30.  1998 


TITLE  40  Chapter  l-Con. 

(c)(26Xix)(B),  (xviKE). 

(27)(vliKC),  (39)(viii)(D), 

(ix)(C).  (xXC)  and  (246)  added 

4«4a3 

(C)(^K1XAX2)  added 4a4«5 

(cX224XiXE)  added 55544 

(CX243)  added 54588 

(CX224X1XD)  removed 54769 

(cX197KiXD)    and    {241XiXAK2) 

added 59287 

(CX184X1XBX5)  and 

(225X1XAX2)  added 60785 

(CX250)  added 62951 

(CX239X1XE)  added 65613 

(cX239XiXEX2)  added 67000 

(CX239X1XAX2) 57004 

(cX231XiXBX2).        (239XiXDXi) 

and  (244)  added 6075 

(cX239XiXE)(J)  added 8128 

(CX6X1XC).  (21XV1XC). 

(121XliXC).  (173XiXE). 

(182X1XE).  (194XiXEX2). 

(244X1XB)       and       (245XiXB) 

added 11833 

(CX230)(1XBX2)  added 13531 

(CX252)  and  (253)  added 15311 

(CX261)  added 19661 

(CX247)  added 19662 

52.222  (a)(2)  and  (3)  added 40937 

(bX2)  added...... 43647 

52.243  Added 19662 

52.320  (CK76)  added 68195 

(CX71)  added 67009 

(cX8).  (15)  and  (72XiXD)  revised 

14360 

(CX84)  added 15302 

52.329  (a)  revised 68195 

52.332  (b)  and  (e)  redesignated  as 
(bXl)   and   (eXD;   (bX2)  and 

(e)(2)  added 66008 

(?)  and  (h)  added 68195 

S2.370  (c)(72)  added 52020 

(CX74)  added 55340 

(CX72X1XB)  and  (K)  corrected 
65224 

(c)(60)  added 6487 

(CX73)  added 20318 

52.384  Added 55340 

52.385  Added 52022 

Table  corrected 65224 

Table  amended 6487 

52.420  (0X58)  swlded 37724 

Regulation  at  62  FR  37722  eff. 

date  corrected  to  8-14-97 40139 

^.424  (b)  introductory  text  re- 

^  vised 1368 


(c)  added 16435 

52.470  (cX37)  added 40937 

52.520  (CX98)  added 38919 

52.570  (cX50)  added;  interim 42918 

52.582  Existing   text   designated 

as  (a);  (b)  added 23390 

52.720  (cX106(lXD)  added;  (cX109) 

revised 43102 

(CX139)  added 62953 

(CX137)  added 67001 

(CX135)  added 8858 

(CX136)  added „ 8859 

(CX138)  added 11838 

(CX141)  added 11846 

(CX142)  added 13787 

52.725  (e)  added 11846 

52.726  (p).  (q)  and  (r)  added 37506 

Regulation    at    62    FR    37506 

withdrawn 46447 

(p).  (q)  and  (r)  added 66294 

52.770  (CX109)  added 38922 

(CX121)  added 2147 

52.776  (q)  added 45171 

52.777  (k)  added 38464 

(q)  added 55176 

(8)  added 64735 

52.820  (cX64)  added 55173 

(cX65)  added 63455 

(cX66)  added 5260 

52.834  Added 13345 

52.870  (cX33)  added 36213 

52.920  (cX86)  added 1929 

52.930  Regulation  at  62  FR  28637 

withdrawn 40281 

(e)  added 55176 

(d)  added 61246 

Regulation  at  62  FR  61246  eff. 

date  corrected  to  2-10-98 6664 

(f)  added 14625 

52.970   (cX64)   introductory   text 

and  (1)  revised 51604 

(cX68)  added 52951 

(CX74)  added 63661 

(cX75)  added 11374 

52.975  (0  added 64286 

52.994   Existing   text  designated 

as  (a);  (b)  added 63662 

Regulation  at  62  FR  61634  eff. 

date  corrected  to  2-13-98 7290 

Removed 11374 

52.996  Added 61634 

Correctly  designated 4397 

52.1020  (c)(44)  added 49611 

52.1031  Table  amended 49611 

52.1036  (e)  added 41277 

52.1070    (CX122).    (123)    and    (124) 

added 41856 
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(c)(126)  and  (127)  added 44201 

(CX125)  added 53548 

52.1072  Added 40944 

(b)  added 49616 

(c)  added 52666 

52.1076  Added 40458 

52.1120  (c)(114)  added;  Interim 37509 

(cMlia)  added 37514 

52.1125  Added 37514 

52.1170  (c)(109)  added 59996 

(cKllO)  added 6651 

52.1174  (p)  added 50514 

52.1219  (b)  added 39123 

52.1220  (c)(44)  added 53242 

52.1237  (b)  added 55172 

Regulation  at  62  FR  55172  eff. 

date  corrected  to  2-10-98 6647 

52.1270   Redesignated   as  52.1281; 

new  52.1270  added 35442 

(c)  table  amended 37726 

(c)  table  corrected 40139 

52.1281  Redesignated  flrom 
52.1270;  heading  and  (a)  re- 
vised  35442 

52.1320  (c)(99)  added 44221 

(cX96)  revised 45166 

(CXIOO)  added 45167 

(cXlOl)  added 46881 

(cX98)  added 52660 

(CX102)  added 3039 

Regulation  at  62  FR  46881  eff. 

date  corrected  to  2-10-98 6645 

Regulation  at  61  FR  39335  eff. 

date  corrected  to  2-10-98 6648 

(CX103)  added 19825 

(CX105)  added 20319 

52.1323  (k)  added 46881 

(1)  added 52661 

Regulation  at  62  FR  46881  eff. 

date  corrected  to  2-10-98 6645 

(m)  added 20320 

52.1391  Added 65616 

52.1520  (CX52)  added 55525 

(cX51)  added 11604 

52.1525  Table  amended 11604 

52.1533  Added 55525 

52.1570  (c)(63)  added 42413 

52.1605  Table  amended 42414 

52.1620  (cX66)  added 50518 

52.1670  (CX91)  added 49619 

(CX93)  added 67006 

(0X92)  added 23668 

52.1679  Table  amended 67006 

Table  amended 23668 

52.1683  (c).  (d)  and  (e)  added;  in- 
terim  55344 


(f)  added 6682S 

52.1770  (CK94)  added 41280 

52.1870  (CX115)  added 49442 

(CX117)  added 13789 

(0X116)  added 15093 

52.1881  (aX4)  and  (8)  revised 15093 

52.1885  Regulation  at  62  FR  28637 

withdrawn 40281 

Regulation  at  62  FR  26399  eff. 

date  delayed  to  1-9-98 43109 

(aX6)  added .44907 

(bb)  added 61246 

(aX7)  added 1062 

Regulation    at    62    FR    26399 

withdrawn 1368 

(z)  added 4195 

Regulation  at  62  FR  44907  eff. 

date  corrected  to  2-10-98 6649 

Regulation  at  62  FR  61246  eff. 

date  corrected  to  2-10-98 6664 

(cc)  added 14626 

52.1890  Added 47947 

Regulation  at  62  FR  47947  elT. 

date  corrected  to  2-10-98 6646 

52.1970  (CX122)  added 46210 

(CX124)  added 15294 

52.2020  (CX125)  added .38917 

(CX127)  added 43104 

(CX119)  added 44415 

(CX126)  added 50871 

(CX128)  added 50873 

(CX107)  aidded 64725 

(CX130)  added 11372 

(CX129)  added 13794 

52.2023  (k)  added 13794 

(e)  added 23673 

52.2026  (a)  introductory  text  and 

(1)  re  vised 59998 

Regxilation  at  62  FR  31349  eff. 

date  corrected  to  12-30-97 415 

(aX2)  revised 1368 

(d)  and  (e)  added 2163 

(e)  added 13794 

52.2036  (3)  added 38917 

Regulation  at  62  FR  31349  eff. 

date  corrected  to  12-30-97 415 

52.2070  (cK48)  and  (49)  added 46207 

52.2081  Table  amended 46207 

52.2120   Redesignated   as  52.2134; 

new  52.2120  added 35444 

(c)  table  amended 44219.  47761 

52.2134  Redesignated  firon  52.2120; 

heading  and  (a)  revised 35444 

52.2220  (CX147)  added 35683 

(CX156)  added 38912 

(CX158)  aidded 40460 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  APRIL  30.  1998 


TITLE  40  Chapter  l-Con. 

(CK155)  added 407J5 

(CK151)  added 42070 

(CK154)  added 43108 

(c)(157)  added 43645 

(c)(159)  and  (160)  added 62698 

52.2270  (c)(102)  added....„ U0i7 

(c)(91)  removed 49154 

(0(108)  added 6493 

(CX107)  added 6663 

(c)(106)  added 11835 

52.2303  (a)  revised 44088 

52.2308  (f)  added 7072 

52.2309  (d)  added 6663 

52.2310  Added;  interim 37144 

52.2311  Added 6653 

52.2320  (c)(38)  added 38216 

52.2348  Regulation  at  62  FR  31351 

eff.  date  corrected  to  12-30-97 
414 

52.2350  Added 38217 

Existing  text  designated  as  (a); 

(b)  added 18124 

52.2351  Added 38217 

52.2370  (c)(23)  added 41282 

(c)(24)  added 41869 

(c)(25)  added 19828 

52.2375  Table  revised 41869 

52.2381  Table  amended 41282. 41870 

Table  amended 19828 

Table  corrected 23501 

52.2420  (c)(115)  and  (116)  added 38914 

(c)(121)  added 53239 

(c)(120)  added 53245 

(CKIIB)  added 54587 

(0(119)  added 61240 

(0X122)  added 11842 

(CX123)  added 13798 

52.2424  Existing  text  designated 

as  (a);  (b)  added 61240 

52.2428  Existing  text  designated 

as  (a);  (b)  added 3W32 

Removed 43472 

Added 52032 

52.2450  (bXl)   and   (3)   amended; 
(bX2)  revised 49152 

(bX2)  revised 1368 

52.2451  Revised 13798 

52.2454  Added 52638 

52.2470  (CX73)  added 42217 

(CX75)  added 49444 

(CX75)  revised 68187 

(c)(76)  added 5272 

Regulation  at  61  FR  49690  eff. 

date  corrected  to  2-10-98 6648 

(cX77)  added 19658 

52.2479  Amended 68188 


52.2585  (1)  added 39448 

(m)  added 5464 

52.3854  Table  amended 20318 

53.1—53.16  (Subpart  A)  Revised 38784 

53.3  (bX5)  correctly  removed 7714 

53.30—63.34  (Subpart  C)  Revised 

38792 

53.34  (CX2X1).  (3)  and  (5)  cor- 
rected  7714 

53.30—53.34  (Subpart  C)  Table  C- 

4  conrftctfid  T714 

53.50—53.59  (Subpart  E)  Added 38799 

53.51  (aX3)  corrected 7714 

53.54  (f)(7)  corrected 7714 

53.56  (f)(5)  corrected 7714 

53.57  (g)  corrected 7714 

53.50—53.59    (Subpart    E)    Tables 

E-1  and  K-2  corrected 7714 

53.60—53.66  (Subpart  F)  Added 38814 

53.61  (gXlKii)  corrected 7714 

53.64  (gX4Xii)  corrected 7714 

55.2  Amended 46408 

55.3  (c)  revised 46408 

55.6  (dX2)  revised „ 46408 

55.11  (a)  revised;  (j)  added 46408 

55.14  (eX2XlXA)  revised 41871 

55  Appendix  A  amended 41871 

58.1  Amended 38830 

Corrected 7714 

58.13  (b)  and  (d)  revised;  (e)  and 

(0  added 38831 

(d)  corrected 7714 

58.14  Revised 38832 

58.20  Heading,  (d)  and  (e)  intro- 
ductory text  revised;  (f)  re- 
designated as  (h);  concluding 

text  designated  as  (i);  new  (0 
and  (g)  added;  new  (i)  amend- 
ed  38832 

58.23  Introductory  text  revised; 

(c)  added 38832 

58.26  Heading  and  (b)  introduc- 
tory text  revised;  (d)  and  (e) 

added 38833 

(dX2)  and  (e)  corrected 7714 

58.30  (a)  introductory  text  re- 
vised  38833 

58.31  (f)  revised 38833 

(a)  revised 59816 

Regulation    at    62    FR    59816 

withdrawn 67010 

(f)  corrected 7714 

58.34  Introductory  text  revised 38833 

(a)  re  vised 59816 

Regxilation    at    62    FR    59816 

withdrawn 67010 
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58.35  (b)  amended 3«W3 

58.41  (b)  revised 59816 

Regulation    at    62    FR    59816 

withdrawn 67010 

58  Appendix  A  revised M633 

Appendix  C  amended 3M43 

Appendix  D  amended 38844,  59816 

Appendixes  E  and  F  amended 

38854 

Appendixes  E  and  O  amended 

59818 

Appendix  D  regrulation  at  62 

FR  59816  withdrawn 67010 

Appendix  A  corrected 7714 

Appendixes  A  and  D  corrected 

7715 

60  Determinations 36664 

Authority  citation  revised 48379 

Authority  delegation  notices 

53245 

Clarification 62953 

Guidance  availability 63662 

Authority  delegation  notices 

1746.5891 

Technical  correction 7199 

60.1  (d)  added 52641 

60.11  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 

414 

60.17  (b)(1)  amended;  (k)  and  (1) 

added 48379 

(a)( 22)  amended 52399 

Regulation  at  61  FR  18262  efl". 

date  corrected  to  2-9-98 6493 

60.30  Revised 48379 

60.30b— 60.39b  (Subpart  Cb)  Head- 
ing revised 45119 

60.31b  Amended 451 19.  45121 

60.32b  (a)  and  (b)  introductory 
text  revised;  (b)(2)  amended; 

(m)  added 45119 

(b)(1).  (d).  (6),, (f)(1)  and  (iXD 

amended 45125 

60.33b  (a)(l)(i).  (ill).  (2)(i).  (ill). 
(3).  (bXlXi).  (2Xi).  (cXD  in- 
troductory text,  (d)  Table  1 
and  (1X1)  amended;  (aXlXii). 
(2Xii).    (iv).    (bXlXil).    (2Xii) 

and  (c)(2)  removed 45119 

(aX4).  (b)(3)  and  (dX3)  added; 
(d)      Table      2      amended; 

(dXlXiXB)  revised 45120 

(a)(3)  amended 45125 

60.34b  (a)  amended 45120.  45125 

60.35b  Amended 45120 


60.38b  (b)  amended;  (c)  removed 

60.39b  (b).  (cXD  introductory 
text.  (2).  (4Xii).  (iii)  intro- 
ductory text  and  (5)  amend- 
ed; (cX3)  and  (4)(i)  removed; 
(d)  revised;  (e)  and  (f)  added 

(cX4XiilXB)  amended 

60.30e— €0.39e  (Subpart  Ce)  Added 

60.49b  (u)  added 

60.50b— 60.59b  (Subpart  Eb)  Head- 
ing revised .-. 

60.50b  (bK2)  amended 

(a)  and  (b)  Introductory  text 

revised;  (p)  added 

(bXl).  (e),  (f).  (gXD  and  (IXD 

amended 

(j)  introductory  text  amended 

60.51b  Amended 45121. 

60.52b  (cKl)  amended 

(aXD  through  (5).  (bXD.  (2)  and 
(c)(2)  amended 

60.53b  (a)  introductory  text. 
Table  1.  (b)  introductory 
text  and  (c)  introductory 
text  amended 

60.54b  (a),  (b).  (c)  introductory 
text,  (d),  (e)  introductory 
text  and  (f)  Introductory 
text  amended;  (cXi)  and  (ii) 
redesignated  as  (cXD  and  (2) 


.45120 


.45120 
45125 

.48379 
.52641 

.45120 
.45120 

.45121 

45125 

.45126 
45126 
45121 


45126 


45126 


60.55b  (a)  amended 

60.56b  Amended 

60.57b  (a)  introductory  text,  (b) 
introductory  text  and  (c) 
amended 

60.58b  (b)  introductory  text.  (3). 
(6Xi).  (cX2),  (4).  (7).  (9).  (11). 
(dXlXil).  (V).  (vll).  (2Xii). 
(vii).  (viii).  (ix).  (e)(3). 
(12)(iXB).  (f)(4).  (7).  (gX2).  (5) 
introductory  text.  (i).  (iii). 
(8).  (hX2).  (3).  (4).  (10)  intro- 
ductory text.  (iXB). 
(lK3XiiXB),  (5).  (JXD  intro- 
ductory text.  (i).  (2)  and 
(mX3)  introductory  text 
amended;  (b)(7).  (h)  introduc- 
tory text  and  (k)  introduc- 
tory text  revised;  (c)(10). 
(dXlXviii).  (ix).  (2Xx).  (f)(8) 


.45126 
.45126 
.45126 


.45126 
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and  (gXSMii)  removed;  (k)(4) 
added 45126 

60.59b  (a)  introductory  text  and 
(b)  Introductory  text  amend- 
ed  45121 

(bX4).  (d)  Introductory  text, 
{2X1)(C).  (iiXB).  (3),  (6Kii). 
(8),  (11).  (12X11).  (0  introduc- 
tory text,  (g)  Introductory 
text,  (h)  introductory  text 
and  (1)  amended 45127 

60.50c— 60.S8C  (Subpart  Ec)  Added 

48382 

60.112b  (c)  added 52641 

60.190  (b)  revised;  (c)  added 52399 

60  Appendix  A  amended 52399 

Regulation  at  61  FR  18262  eff. 

date  corrected  to  2-9-98 6493 

61  Authority  delegation  notices 

53245 

Authority  delegation  notices 

1746.5891 

Technical  correction 7199 

61.12  Regulation  at  62   FR  8328 

eff.  date  corrected  to  12-30-97 

414 

61  Regulations  at  61  FR  18278  and 

18280  eff.  date  corrected  to  2- 

9-98 6493 

62  Authority  citation  revised 11608 

62.850  (bK3)  and  (4)  added;  (c)  re- 
vised  11608 

82.852  Removed 11608 

62.854  Revised 11608 

62.865  Revised 11608 

62.865  (aX3),  (4)  and  (6)  revised 

11608 

62.1110—62.1112  Undesignated 

center  heading  and  sections 

added 2156 

62.2350  (bX5)  and  (cK3)  added 60787 

62.2355       Undesignated       center 

heading  and  section  added 60787 

62.3350       Undesignated       center 

heading  and  section  added 67572 

62.3912  Undesignated       center 

—  heading  and  section  added 41873 

62.3913  Undesignated  center 
heading  and  section  added 20103 

62.4177  Undesignated  center 
heading  and  section  added 41874 

62.4178  Undesignated  center 
heading  and  section  added 13532 

62.4620  (bM4)  added 45732 


62.4631—62.4632  Undesignated 
center  heading  and  sections 

added 54589 

Regulation  at  62  FR  54591  eff. 
date  corrected  to  2-10-98 6664 

62.4931—62.4932  Undesignated 
center  heading  and  sections 
added 45732 

62.6356  Undesignated  center 
heading  and  section  added 41874 

62.6357  Undesignated  center 
heading  and  section  added 20321 

62.6912  Undesignated  center 
heading  and  section  added 41874 

62.6913  Undesignated  center 
heaullng  and  section  added 20101 

62.7855—62.7856  Undesignated 

center  heading  and  sections 

added 54589 

Regulation  at  62  FR  54591  eff. 
date  corrected  to  2-10-98 6664 

62.8600—62.8602       (Subpart       JJ) 

Added 65619 

62.9350  (b)(4)  and  (c)(4)  added 36997 

62.9505       Undesignated       center 

heading  and  section  added 36997 

(b)  correctly  removed 48950 

62.9630—62.9632  Undesignated 
center  heading  and  sections 
added 17686 

63  Authority  delegation  notices 

36460 

Authority  delegation  notices 

1746 

Notice 2630 

63.14  (dXl)  revised 65024 

63.99  (aX5)(ii)  introductory  text 
and  (A)  introductory  text  re- 
vised; (a)(5XliXB)  added 65025 

63.342  (f)(3Xi)  Introductory  text 
amended 42920 

63.343  (bXD  revised;  (cXlXii), 
(2X11).  (4X11),  (5X11)  introduc- 
tory text  and  (6)(ii)  introduc- 
tory text  amended 42920 

63.347  (e)(4)  revised 42921 

63.360—63.367  (Subpart  O)  Stayed; 

eff.  12-4-97  to  12-6-98 64738 

63.440—63.458  (Subpart  S)  Added 

18616 

63.485  (o)  introductory  text  re- 
vised  37722 

63.502  (a)  revised;  (j)  added 37722 

63.640  (kX2Xvil).  (nXD.  (3)  and  (6) 
and  (oX2)  revised;  (nX8).  (9) 
and  (r)  added 13537 
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text 


63.641  Amended , 

63.644  (a)     introductory 
amended 

63.645  (0(4)  amended;  (0(5)  re- 
vised  

63.648  (6)  revised 

63.654  (a),  (g)(3)(i)  introductory 
text  and  (h)(6)  introductory 
text  amended;  (dXD.  (0  in- 
troductory text.  (lXi)(A).  (ii) 
and  (h)(1)  revised;  (0(6)  and 
(i)(5)  added;  (g)(3)(i)(B)  re- 
moved; (g)(3)(i)(C)  and  (D)  re- 
desigmated  as  (g)(3)(i)(B)  and 
(C) 

63.640—63.654  (Subpart  CC)  Ap- 
pendix amended 

63.741  (b)  revised;  (c)  introduc- 
tory text,  (2),  (3)  and  (4)  re- 
vised; (0  amended;  (c)(7),  (h), 
(i)  and  (j)  added 

63.742  Amended 

63.743  (a)  introductory  text,  (b) 
introductory  text  and  (c)  re- 
vised; (a)(10)  and  (d)  added 

63.744  (c)  introductory  text  and 
(e)(12)  amended;  (e)(13) 
added;  Table  3  redesignated 
as  Table  1;  (a)  introductory 
text,  (1).  (2),  (b)  introductory 
text,  (1),  (OdMii).  (2),  (4),  (d), 
(e)(1),  (2)  (9),  (10),  (11)  and 
new  Table  1  revised 

Corrected , 

63.745  (0(2)  (g)(4)(viii)  and  (ix) 
amended;  (g)(2)(iv)  removed; 
(gX2)(v)  and  (vl)  redesig- 
nated as  (g)(2)(Iv)  and  (v); 
(e)(1),  (2),  (0  introductory 
text,  (1)  introductory  text, 
(gX2Ki).  (li).  (iii).  new  (iv) 
and  (V)  revised;  (g)(4Xx) 
added 

63.746  (a)  introductory  text  and 
(bX4Xv)  amended;  (bXD.  (3). 
(4Xi).  (ii).  (iiiXC),  (4Xiv)  and 
(cXD  revised;  (c)(2)  and  (3) 
added 

63.747  (cXD.  (2)  and  (eX2)  revised 

63.749" '" "  (a),  (b)',  (d)(3)(ili)(B). 
(4X111).  (0(3XiIXA)  and 
(h)(3)(i)  revised 

63.750  (bX2).  (e)(2)  amended: 
(cKl),   (eXl).   (gX3Kil).   (9Xi). 


,13539 

.13539 

.13539 
.13539 


.13539 
.13540 


.15016 
.15017 


15017 


.15018 
.17930 


.15019 

.15020 
15021 

.15021 


(1X1).  (2Xiii).  (J)  introductory 
text,  (1),  (3),  (k)  introductory 
text,  (1).  (1X4)  and  (nX3)  re- 
vised; (iX2Xiv)  and  (o)  added 

63.751  (bX6XliXA)  and  (iiiXA)(2) 
introductory  text  amended; 
(bxexiil)  introductory  text, 
(D).  (cXD.  (2)  and  (d)  revised 


.15021 


15023 


63.752  (bXD.  (eXlXil).  (6)  and  (0 
introductory  text  revised; 
(dX4)  removed 15023 

63.753  (a)(1)    introductory    text 

and  (dX2)(i)  revised 15023 

63.741—63.759  (Subpart  GG)  Table 

1  added 15024 

Appendix  A  added 15026 

63.840—63.859  (Subpart  LL)  Added 

52407 

63.1310—63.1335  (Subpart  J  J  J) 
Regulation  at  61  FR  48229  eff. 
date  corrected  to  2-27-98 9944 

63.1311  (b),  (d)  introductory  text 
and  (1)  introductory  text  re- 
vised   9945 

(c)  introductory  text  revised 
15315 

63.1331  (a)  introductory  text  re- 
vised; (aXlO)  added 37722 

63  Appendix  A  amended 52418 

Appendix  A  amended 15027,  18630 

64  Added 54940 

68  Interpretation 45134 

68.3  Amended 644 

68.10  (0  added 645 

68.115  (b)  introductory  text  and 

(2)  revised;  (b)(3)  removed; 
(bX4),  (5)  and  (6)  redesig- 
nated as  (b)(3).  (4)  and  (5) 645 

68.130  Tables  1  and  2  amended 45132 

(a)  removed;  (b)  and  (c)  redes- 
ignated as  new  (a)  and  (b) 645 

68  Appendix  A  amended 45132 

69.11  (d)  added 44416 

69.41  Added 61205 

70  Guidance  availability 63662 

70.6  (a)(3XiXA),  (cX5Xiii)  and  (iv) 

revised;  (c)(5)(v)  removed 54946 

70  Appendix  A  amended 37516.  45167, 

45734.  62951 
Regulation  at  61  FR  31443  eff. 

date  corrected  to  2-9-98 6494 

Appendix  A  amended 13346 

71  Guidance  availability 63662 
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71.6  (aX3Kl)(A),  (lliKO.  (c)(5Xlil) 
and  (iv)  revised:  (c)(5Xv)  re- 
moved  54947 

72  Authority  citation  revised 55475 

72.1  (b)  amended 55475 

72.2  Amended 55475 

72.6  (b)(9)  added:  (cXD  and  (2)  re- 
vised  55475 

72.7  Revised 55476 

72.8  Revised 55477 

(bK2)  corrected 66279 

72.9  (b)(1).  (2).  (3),  (c)(6).  (fXlXli). 
(gXl).  (6)  and  (h)  Introduc- 
tory text  amended 55478 

72.13  (a)(1),  (5),  (6).  (7),  (9)  and 
(10)  removed;  (aX2).  (3).  (4) 
and  (8)  redesignated  as  (aXD 
through  (4) 55478 

72.14  Added 55478 

72.22  (e)  added 55480 

72.24  (aX3).  (5).  (10)  and  (11)  re- 
vised  55480 

72.25  (a)  amended 55480 

72.30  (bX3)  removed:  (e)  added 55480 

72.31  (b)  amended 55480 

72.32  (b)  and  (c)  revised:  (d)  added 
55480 

72.33  (bX3)  amended 55481 

72.40  (aX2).  (bXD.  (c)  introduc- 
tory text,  (1)  and  (dXD 
amended 55481 

72.41  (b)(3)  and  (eXlXii)  amended 
55481 

72.43  (bX2XiliXB).  (4)  and  (fXlXi) 
amended 55481 

72.44  (gXlXD.  (2)  Introductory 
text,  (ill)  and  (hXlXii) 
amended 55481 

72.51  Amended 55481 

72.60  Revised 55481 

72.61  (a)  and  (b)(2Kl)  revised; 
(bX3)  added 55481 

72.66  (bXlXii).  (Hi)  and  (2)  re- 
vised; (bKlXiv)  removed 55482 

72.69  (a)  revised 55482 


72.70  Revised 

72.71  Revised 

72.72  Heading,  Introductory  text, 
(b)  Introductory  text,  (l)(ii) 
through  (vl),  (5Xvl)  and  (6) 
revised:  (bXlXi)(C),  (vii). 
(vlli),  (xi).  (xill).  (5Xii).  (vii). 
(7)  and  (8)  removed;  (bXlKlx). 
(x),   fxUl   and   (xlV)   redeslg- 


.55482 
.55482 


nated  as  (bXlXvll)  through 
(X):  (bX5Xi)  and  (v)  amended 
55482 

72.73  Re  vised 554M 

72.74  Revised 55483 

72.80  (a),  (b)  and  (d)  through  (g) 
revised 55484 

72.81  (cXlXli)  amended:  (c)(2)  re- 
vised  55485 

72.82  (a)  and  (d)  revised 55485 

72.83  (aXlO)  amended:  (aX12)  and 
(b)  revised:   (aX13).   (14).   (c) 

and  (d)  added 55485 

72.85  (a)  and  (c)  revised 55485 

72.91  (bXlXi),  (Hi)  introductory 
text,  (B),  (C),  (3).  (4)  intro- 
ductory text  and  (1)  amend- 
ed: (bXlXiv)  and  (4Xiv) 
added:  (bX6),  (6)  and  (7)  re- 
vised  55485 

72.95  Introductory  text  amended; 

(d)  added 55485 

73.10     Heading     revtsed:     (bX3) 

added 55486 

73.70  (c)(3)  revised 5735 

73.90  (aXl),  (2)  and  (3)  revised: 

(c)(3)  amended 55486 

74.2  Amended 55487 

74.3  (b)  and  (d)  amended 18841 

74.4  (c)  added 18841 

74.10  (aX2)  amended 18841 

74.14  (b)  introductory  text  and 

(6X11)  amended 18841 

74.16  (aX12)  amended 18841 

74.18  (d)  and  (e)  amended 18841 

74.22  (c)(2)  amended 18841 

74.26  (aX2)  amended 18841 

74.42  (a)  amended 18841 

74.44  (aXlXiXG).  (2X1).  (Hi). 
(cX2XiiXBXi),  (iiiXE)(J)  and 

(F)  amended 18841 

74.47  (a)(3Xl)  amended 18841 

(aXl),    (3Xvili),    (ix),    (x).   (xi). 

(xll)  and  (4)  revised 18842 

74.50  (a)  introductory  text  and 
(1)  through  (4)  redesignated 
as  (aXD  introductory  text 
and    (1)    through    (Iv);    new 

(aX2)  added 18842 

75  Authority  citation  revised 55487 

75.67  (a)  removed 55487 

77.3  (dX3),  (5)  and  (6)  revised 55487 

77.4  (bXl).  (cX2Xi),  (0(2X1), 
(gX2XiXB),  (C)  and  (kX2)  re- 
vised; (kXD  amended 55487 
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(RX2KiKD)  correctly  removed 
66279 

77.6  (a)  revised 554S7 

78.1  (a)  and  (bXlKv)  revised 554M 

78.3  (bXl).  (3)(11).  (c)(6)  and  (7) 
amended;  (cK8)  and  (dXD  re- 
moved; (dX2),  (3)  and  (4)  re- 
desigmated  as  (dXl).  (2)  and 

(3) 55488 

78.4  (cXD  amended 55488 

(cXD  corrected 66279 

78.5  (a)  amended 55488 

78.7  Removed 55488 

78.11  (a)  amended 55488 

78.12  (aX2)  amended 55488 

78.14  (a)  Introductory  text,  (10) 

and  (cKD  amended 55488 

78.15  (c)  amended 55488 

78.16  (dXl)  and  (2)  amended 55488 

78.17  Amended 55488 

78.18  (b)  Introductory  text 
amended 55488 

78.20  (b)  amended 55488 

80  Decision 63853 

80.2  (nn)  removed 60135 

(88)  revised 68205 

80.28  (gXlKili)  added 68205 

80.30  (gXlXi)  revised 68205 

80.41  (d)  introductory  text,  ta- 
bles,   (f)    Introductory    text, 

tables  and  (m)  revised 68205 

80.45  (cXlXivXB).  (DX72).  (;J). 
(dXlXivXB)  and  (fXlXil)  re- 
vised  68206 

80.65  (dX2XiIi)  removed 60135 

80.67  (0(2X11).   (hXlXvXAX^),   (4) 
and            (B)            removed; 
(hXlXvXAX7)  and  (2)  revised 
60135 

(eX4)  removed 68207 

80.68  (bXlXiv),   (cX3).   (ISXvXH) 

and  (L)  revised 68207 

80.69  (f)  removed 60135 

80.72  (a)  and  (c)  revised 54558 

80.75  (fX2XiiXAXi).  (2), 

(hX2XlXA)  and  (B)  revised; 
(f)(2XiiXA)(J).  (4).  (hX2XiXC). 
(D)  and  (11)  removed 60135 

80.77  (g)(lXii)  removed 60136 

(gX2XivKB)  revised 68207 

80.78  (aX6)  revised 60136 

(aXlKvXC)  revised 68207 

80.79  (c)  introductory  text  and 

(1)  revised;  (cX3)  added 68207 

80.91    (eXlXili)  revised:   (fX2Xii) 

added 68207 


80.94  Added 45563 

80.101  (bX3).  (fX3).  (4)  and  (g)(3) 
revised;  (gX8)  and  (j)  added 

68207 

80.104  (aX2Xxi)  added 68208 

80.128  (dX2)  revised 60136 

80.129  (dX3Xv)  revised 60136 

80.158      (aX5)      removed;      (aX6) 

through  (10)  redesignated  as 
(aX5)  through  (9) 60001 

80.171  (aX5)  removed;  (aX6) 
through  (12)  redesignated  as 
(aX5)  through  (11) 60001 

81  Attainment  status  determina- 
tions  51604 

Authority  citation  revised 7274 

81.1  (a)  revised;  (c),  (d)  and  (e) 

added 7274 

81.300—81.356  (Subpart  C)  Au- 
thority citation  revised 7274 

81.300  (a)  amended 7274 

81.301  Amended 2728 

Regulation  at  63  FR  2728  with- 
drawn   12652 

81.302  Amended 2729.  9948 

Regulation  at  63  FR  2729  with- 
drawn   12652 

81.303  Amended 6001 1 

Amended 2730 

Regulation  at  62  FR  60011  eff. 

date  corrected  to  2-13-98 7290 

Regxilation  at  63  FR  2730  with- 
drawn   12652 

81.304  Amended 2733 

Regulation  at  63  FR  2733  with- 
drawn   12652 

81.305  Amended 65030 

Amended 2734,  15312 

RegvUation  at  63  FR  2734  with- 
drawn   12652 

81.306  Amended „ 68195 

Amended 2741 

Regulation  at  63  FR  2741  with- 
drawn   12652 

81.307  Amended 2742 

Regxilation  at  63  FR  2742  with- 
drawn   12652 

81.308  Amended 2742 

Regulation  at  63  FR  2742  with- 
drawn   12652 

81.309  Amended 2743 

Regulation  at  63  FR  2743  with- 
drawn   12652 

81.310  Amended 2743 

Regulation  at  63  FR  2743  with- 
drawn  12652 
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TITLE  40  Chapter  l-Con. 

81.311  Amended 2744 

Regrulation  at  63  FR  2744  with- 
drawn   12652 

81.312  Amended 2746 

Regrulation  at  63  FR  2746  with- 
drawn   12652 

81.313  Amended 2747 

Regulation  at  63  FR  2747  with- 
drawn   12652 

81.314  Amended 2748.  11847 

Regulation  at  63  FR  2748  with- 
drawn   12652 

81.315  Amended 45171.  55178,  64736 

Amended 2749 

Regrulation  at  63  FR  2749  with- 
drawn   12652 

81.316  Amended 2751.  13345 

Regrulation  at  63  FR  2751  with- 
drawn   12652 

81.317  Amended 2753 

Regulation  at  63  FR  2753  with- 
drawn   12652 

81.318  Regulation  at  62  FR  28637 
withdrawn 40281 

Amended 55177.61247 

Amended 2754.  14626 

Regulation  at  62  FR  61247  eff. 

date  corrected  to  2-10-98 6664 

Regulation  at  63  FR  2754  with- 
drawn   12652 

81.319  Amended 64286 

Amended 2758 

Regulation  at  63  FR  2758  with- 
drawn   12652 

81.320  Corrected;  CFR  correction 
61916 

Amended 2760 

Regulation  at  63  FR  2760  with- 
drawn   12652 

81.321  Amended 2760 

Regulation  at  63  FR  2760  with- 
drawn   12652 

81.322  Amended 2761 

Regulation  at  63  FR  2761  with- 
drawn   12652 

81.323  Amended 2761 

Regulation  at  63  FR  2761  with- 
drawn   12652 

81.324  Amended 2763 

Regulation  at  63  FR  2763  with- 
drawn   12652 

81.326  Amended 2765 

Regulation  at  63  FR  2765  with- 
drawn   12652 

81.326  Amended 2766 


Regulation  at  63  FR  2766  with- 
drawn   12652 

81.327  Amended 2768 

Regulation  at  63  FR  2768  with- 
drawn   12652 

81.328  Amended 2770 

Regulation  at  63  FR  2770  with- 
drawn   12652 

81.329  Amended 2771 

Regulation  at  63  FR  2771  with- 
drawn   12652 

81.330  Amended 2772 

Regulation  at  63  FR  2772  with- 
drawn   12652 

81.331  Amended 35972 

Amended 2773 

Regulation  at  63  FR  2773  with- 
drawn   12652 

81.332  Amended 2773 

Regulation  at  63  FR  2773  with- 
drawn   12652 

81.333  Amended 2774 

Regulation  at  63  FR  2774  with- 
drawn   „ 12652 

81.334  Amended 2776 

RegiUation  at  63  FR  2776  with- 
drawn   12652 

81.335  Amended 2777 

Regulation  at  63  FR  2777  with- 
drawn   12652 

81.336  Regulation  at  62  FR  28638 
withdrawn 40281 

Amended 61247 

Amended 2778.  14626 

Regulation  at  62  FR  61247  eff. 

date  corrected  to  2-10-98 6664 

Regiilation  at  63  FR  2778  with- 
drawn   12652 

81.337  Amended 2780 

Regulation  at  63  FR  2780  with- 
drawn   12652 

81.338  Amended 46210 

Amended 2782 

Regulation  at  63  FR  2782  with- 
drawn   12652 

81.339  Amended 2783 

Regulation  at  63  FR  2783  with- 
drawn   12652 

81.340  Amended 2784 

Regulation  at  63  FR  2784  with- 
drawn   12652 

81.341  Amended 2784 

Regulation  at  63  FR  2784  with- 
drawn   12652 

81.342  Amended 2785 
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Regulation  at  63  FR  2785  with- 
drawn   12652 

81.343  Amended 62698 

Amended 2786 

Regrulation  at  63  FR  2786  with- 
drawn   12652 

81.344  Amended 440M 

Amended 2788.  8133 

Regrulation  at  63  FR  2788  with- 
drawn   12652 

81.345  Amended 3*217 

Amended 2792 

Regrulation  at  63  FR  2792  with- 
drawn   12652 

81.346  Amended 412M.  41870 

Amended 2793 

Regrulation  at  63  FR  2793  with- 
drawn   12652 

81.347  Amended 61241 

Amended 2793 

Regulation  at  63  FR  2793  with- 
drawn   12652 

81.348  Amended 2796.  12012 

Regrulation  at  63  FR  2796  with- 
drawn   12652 

81.349  Amended 2798 

Regulation  at  63  FR  2798  with- 
drawn   12652 

81.350  Amended 39448 

Amended 2799 

Regulation  at  63  FR  2799  with- 
drawn   12652 

81.351  Amended 2800 

Regulation  at  63  FR  2800  with- 
drawn   12652 

81.352  Amended 2801 

Regulation  at  63  FR  2801  with- 
drawn   12652 

81.353  Amended 2801 

Regulation  at  63  FR  2801  with- 
drawn   12652 

81.354  Amended 2801 

Regulation  at  63  FR  2801  with- 
drawn   12652 

81.355  Amended 2802 

Regulation  at  63  FR  2802  with- 
drawn   12652 

81.356  Amended 2803 

Regulation  at  63  FR  2803  with- 
drawn   12652 

82  Revocation  notice 1927 

Determination 6008 

Notice  of  acceptability 9161 

82.4  (r)(2)  revised;  interim 4363 

82.30  (a)  revised 68046 


82.32  (e)  heading.  (3).  (4).  (5)  and 
(i)  added:  (eXD  and  (h)  re- 
vised  68046 

82.34  Heading  and  (a)  revised;  (b) 

amended;  (d)  added 68047 

82.36  (a)(2)  and  (b)  revised;  (aX3) 

and  (7)  revised 68047 

82.38  (a)  and  (b)(l)(ili)  revised 68048 

82.40  (a)(2)(i)  revised 68048 

82.30 82.42  (Subpart  B)  Appen- 
dix C  added 68048 

Appendix  D  added 68052 

Appendix  E  added 68053 

Appendix  F  added 68055 

82.250—82.270  (Subpart  H)  Added 

11096 

85  Heading  and  authority  cita- 

tion revised 67736 

Authority  citation  revised 14635, 

18998 

85.1403  (OdXillKB)  introductory 

text,    (C)   Introductory    text 

and  (l)(iv)  revised; 

(c)(l)(ill)(CXff)  removed; 

(cXlXlllXD)  added 14635 

85.1515  (c)  revised 964 

85.1602  Amended 18998 

85.1603  (b),  (c)  and  (d)  revised 67736 

(Ore  vised 18998 

85.1604  (a)  revised 67736 

85.1606  Introductory  text  revised 

67736 

86  Authority  citation  revised 44875, 

47119 

Authority  citation  revised 7719 

National  Low  Emmission  Ve- 
hicle Program  finding 11374 

86.1    (b)(1)    Uble    and    (2)    table 

amended 471 19 

(bXD  table  amended 54715 

(bXD     table     and     (4)     table 

amended 965 

86.001-23  (a)  through  (bXD.  (3) 
through       (eXD       and       (f) 

through  (m)  revised 54720 

86.001-30  (aX4XivXA)  through  (9) 

revised 54720 

86.004-2  Added 54720 

86.004-11  Added 54721 

86.004-15  Added ......54722 

86.004-21  Added 54724 

86.004-25  Added 54725 

86.004-28  (c)  and  (d)  revised 54726 

86.004-30    (aX3),    (4X1),    (H)    and 
(iv)(A)  through  (12)  revised 
54727 
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TITLE  40  Chaptof  l-Con. 

86.004-38  Added 54728 

86.004-40  Added 54729 

86.094-8  (c)  revised 47120 

86.094-9  (a)(l)(l)  Introductory 
text,  (11)  Introductory  text. 

(Hi)  and  (c)  revised 47120 

86.094-11  (b)(1)  Introductory  text 

revised 47120 

86.094-13  (aXD.  (c)(1).  (dXD.  (eXD 

and  (f)(1)  amended 44*75 

86.094-17  (1)  revised 7719 

88.094-26  (a)(2).   (bX2Xl)  and  (11) 

amended 44875 

86.096-8  (c)  revised 47120 

86.096-11    (a)    Introductory    text 

and  (c)  revised 47120 

86.096-30  (aX23)  and  (24)  added 965 

86  097-1  Redesignated  as  86.099-1 

965 

86.098-3  Revised 54716 

86.098-10  (aXlXiXCX2).  (J). 
(11XCX2).  (3),  (111XCX2). 
(1VXCX2).        (VXCX2)        and 

(vlXC)(2)  amended 54716 

86.098-11  (aX3Xii)  and  (4XlIi)  In- 
troductory text  amended 54716 

86.098-15  Added 54716 

86.098-23  (a).  (bXD.  (3).  (4X1).  (ID. 
(c).  (d).  (eXl).  (2).  (0  through 
(1).  (m)(2Xi)  and  (iv)  revised; 

(mXl)  amended 54717 

86.098-30  (aX4XivXA)  through  (12) 

revised 54719 

86.099-1        Redesignated        from 

86.097-1  and  revised 965 

86.099-11  (aX3Xll)  amended; 
(aX4Xili)    introductory    text 

revised 54720 

86.101  (c)  revised 965 

86.113-94  (bK2)  Uble  and  (3)  table 

revised 47120 

86.119-90     (bX3)     revised;     (bX8) 

added 47121 

86.144-94  (cXSXilXB)  revised 47122 

86.402-98  Added 11849 

86  406-78  (d)  revised 11849 

86.518-78  (c)  revised 11849 

86.529-98  Added 11849 

86.884-7  (aX2Xi).  (3)  and  (4)  re- 
vised  47122 

86.884-8  (c)  revised 47122 

86.884-9  (bX2Xi)  through  (iv)  and 

(cXD  re  vised 47122 

86.884-10  (aX8)  revised 47123 

86.884-13  (bxexii)  and  (iii)  re- 
vised  47123 


86.884-14  Revised 47123 

86.1008-90  (aXlXiil)  added 47123 

86.1008-96  (aXl)  revised 47123 

86.1008-2001  (aXDdll)  added 47123 

86.1111-87   (a)(4)  redesignated  as 

(aX5);  new  (a)(4)  added 47123 

86.1310-90  (bXlXIvXC).  (3Xv),  (vi). 
(bX6)  Introductory  text  and 

(7Xlv)  revised 47124 

86.1311-94  (bX3)  revised 54730 

86.1312-88  (a)  revised 47124 

86.1313-91  (bX2)  revised 47125 

86.131S-94  (bK2)  revised 47125 

86.1313-98  Added 47126 

86.1316-90  (bXD  revised;  (0  added 

47126 

86.1316-94  (bXD  revised;  (f)  added 

47126 

86.1319-84    (d)(3)    revised;    (dX8) 

added 47127 

86.1319-90    (dX3)    revised;    (dX8) 

added 47127 

86.1321-90  (a)  and  (bX3)  revised 47128 

86.1321-94  (a)  and  (bX3)  revised 47128 

86.1322-84  (b)(3)  revised 47128 

86.1323-84  (bX3)  revised 47129 

86.1324-84  (c)  revised 47129 

86.1325-94  (c)  revised 47129 

86.1327-90  (b).  (0(1).  (2)  introduc- 
tory text  and  (1)  revised 47129 

86.1327-94  (b).  (f)(1).  (2)  introduc- 
tory text  and  (1)  revised 47129 

86.1327-96  (b).  (f)(1).  (2)  introduc- 
tory text  and  (1)  revised 47130 

86.1327-98  Added 47130 

86.1330-84  (bXD.   (2)  and  (fXlXD 

revised;  (b)(5)  added 47131 

86.1330-90  (bXD.   (2)  and  (fXlXD 

revised;  (bX5)  added 47131 

86.133^90  (c).  (d)  introductory 
text.  (dXD.  (2)  and  (eX2)  re- 
vised; (d)(3)  and  (4)  removed 

47131 

86.1334-84  (a)(2)  revised 47131 

86.1335-90  Revised 47131 

86.1337-90  (a)(9).  (lOXD.  (ID.  (ID. 
(13).    (23)    and    (26)    revised; 

(aX10)(iil)  removed 47132 

86.1337-96  (a)(9).  (lOXD.  (ID.  (11). 
(13).    (23)    and    (26)    revised; 

(aX10)(iIl)  removed 47133 

86.1338-84  Revised 47133 

86.1339-90  Revised 47134 

86.1341-90  (b).  (c)  and  (d)  revised; 

(e)  through  (h)  removed 47134 

86.1341-98  Added 47135 
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86.1342-90   (h)(2)(l)   through   (vli) 

removed;  (i)  added 47135 

86.1342-94  (e)  through  (h)  revised; 

(i)  added 47135 

86.1343-B8  (b)  introductory  text 
revised;  (b)(2)(i)  through  (v) 
ans  (b)(2)(ii)  through  (vi); 
new  (b)(2)(i)  added 47135 

86.1344-94  (e)(22)  revised 54728 

86.1701-97        Redesignated        as 

86.1701-99 966 

86.1701-99  Redesignated  from 
86.1701-97;  (a)  and  (c)  revised; 
(d)  added 966 

86.1702-97         Redesignated         as 

86.1702-99 966 

86.1702-99      Redesignated      from 

86.1702-97;  (b)  amended 966 

86.1703-97        Redesignated        as 

86.1703-993 967 

86.1703-99      Redesignated      from 

86.1703-97;  (b)  amended 967 

86.1704-97        Redesignated        as 

86.1704-99 967 

86.1704-99      Redesignated      from 

86.1704-97 967 

86.1705-97        Redesignated        as 

86.1705-99 967 

86.1705-99  Redesignated  from 
86.1705-97;  heading,  (a)  intro- 
ductory text.  (2).  (3)  and  (b) 
through  (g)  revised 967 

86.170&-97        Redesignated        as 

86.1706-99 969 

86.1706-99      Redesignated      ftom 

86.1706-97  and  revised 969 

86.1707-99  Added 970 

86.170a-97        Redesignated        as 

86.1708-99 976 

86.1708-99  Redesignated  (1-om 
86.1708-97;  Heading,  (b)(l)(i), 
(lilXB)  and  (c)  amended;  ta- 
bles amended;  (e)  added 976 

86.1709-97        Redesignated        as 

86.1709-99 979 

86.1709-99  Redesignated  fi-om 
86.1709-97;  heading,  (b)(l)(i), 
(iiiXB)  and  (c)  revised;  tables 
amended;  (e)  added 979 

86.1710-97  (c)(7)  corrected 45289 

Redesignated  as  86.1710-99 983 

86.1710-99  Redesignated  fl-om 
86.1710-97;  amended;  (a)  in- 
troductory text  and  (c)(9) 
added;  (a)(1).  (3)(i),  (iii)(A). 
(B).  (4)(1),  (iii)(A).  (B).  (5)(il). 


(b)(4),  (OKI),  (2).  (6).  (7),  (8). 

(d),  (e)(2)  and  (4)(il)  revised 

983 

86.1711-97        Redesignated        as 

86.1711-99 985 

86.1711-99      Redeslgimted      firom 

86.1711-97;  (b)  removed 985 

86.1712-97        Redesignated        as 

86.1712-99 985 

86.1712-99      Redesignated      from 

86.1712-97;     (a)(2)(iii),     (b)(1) 

and  (3)(vi)  revised 985 

86.1713-97        Redesignated        as 

86.1713-99 986 

86.1713-99      Redesignated      from 

86.1713-97 986 

86.1714-97        Redesignated        as 

86.1714-99 986 

86.1714-99      Redesignated      fi-om 

86.1714-97 986 

86.1716-97        Redesignated        as 

86.1716-99 986 

86.1716-99      Redesignated      trom 

86.1716-97;  (b)  removed 986 

86.1717-97        Redesignated        as 

86.1717-99 986 

86.1717-99      Redesignated      from 

86.1717-97;  heading  revised 986 

86.1721-97        Redesignated        as 

86.1721-99 986 

86.1721-99      Redesignated      fi-om 

86.1721-97 986 

86.1723-97        Redesignated        as 

86.1723-99 986 

86.1723-99      Redesignated      from 

86.1723-97;  revised 986 

86.1724-97        Redesignated        as 

86.1724-99 986 

86.1724-99      Redesignated      fi-om 

86.1724-97;    (b)    introductory 

text  revised;  (b)(2)  added 986 

86.1725-97        Redesignated        as 

86.1725-99 986 

86.1725-99      Redesignated      fi-om 

86.1725-97;  (d)  added 986 

86.1726-97        Redesignated        as 

86.172&-99 986 

86.1726-99      Redesignated      f^om 

86.1726-97;  (c)(1)  revised 986 

86.1728-97        Redesignated        as 

86.1728-99 987 

86.1728-99      Redesignated      from 

86.1728-97 987 

86.1734-97        Redesignated        as 

86.1734-99 987 
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TITLE  40  Choptor  I -Con. 
86.1734-99      Redesignated      from 

86.1734-97 987 

86.1735-97        Redesignated        as 

86.1735-99 987 

86.1735-99      Redesignated      from 

86.1735-97 987 

86.1770-97        Redesignated        as 

86.1770-99 987 

86.1770-99      Redesignated      from 

86.1770-97;  (aK2)  revised 987 

86.1771-97        Redesignated        as 

86.1771-99 987 

86.1771-99      Redesigmated      flrom 

86.1771-97 987 

86.1772-97        Redesigrnated        as 

86.1772-99 987 

86.1772-99      Redesignated      flrom 

86.1772-97;  heading  revised 987 

86.1773-97        Redesignated        as 

86.1773-99 987 

86.1773-99      Redesignated      ftom 

86.1773-97;  (d)  added 987 

86.1774-97        Redesignated        as 

86.1774-99 987 

86.1774-99      Redesignated      ftom 

86.1774-97 987 

86.1775-97        Redesignated        as 

86.1775-99 987 

86.1775-99      Redesignated      from 

86.1775-97 987 

86.1776-97         Redesignated        as 

86.1776-99 987 

86.1776-99      Redesignated      fi-om 

86.1776-97 987 

86.1777-97        Redesignated        as 

86.1777-99 987 

86.1777-99      Redesignated      flrom 

86.1777-97 987 

86.1778-97        Redesignated        as 

86.1778-99 987 

86.1778-99      Redesignated      from 

86.1778-97 987 

86.1779-97        Redesignated        as 

86.1779-99 987 

86.1779-99      Redesignated      fl-om 

86.1779-97 987 

86.1780-97        Redesignated        as 

86.1780-99 987 

86.1780-99      Redesigrnated      from 

86.1780-97 987 

86  Appendix  XVm  corrected 45289 

Appendix  I  amended 47136 

Appendix  XVHI  amended 987 

Appendix  I  corrected 23501 

88.308-94      Existing      text      des- 
ignated as  (a);  (b)  added 20107 


89.1  (b)(3)  revised 18998 

89.2  Amended 18998 

89.1—89.7  (Subpart  A)  Appendix 

A  revised 67736 

90.103  (a)(3)  revised 42643 

90.107  (h)  added 42643 

90.1003  (bX5)  added 42644 

91.1103  (bX4)  added 42644 

92  Added 18998 

92.133  Effective  date  pending 19044 

92.213  Effective  date  pending 19051 

92.216  Effective  date  pending 19053 

92.308  Effective  date  pending 19056 

92.309  Effective  date  pending 19057 

92.406  Effective  date  pending 19059 

92.504  Effective  date  pending 19060 

92.606  Effective  date  pending 19066 

92.708  Effective  date  pending 19069 

92.910  Effective  date  pending 19077 

93.100—93.128  (Subpart  A)  Re- 
vised  43*01 

112  Petition  denial 54508 

123  NPDES  State  program  ap- 
proval  61170 

131.33  Added 41 IW 

131.36  (d)(13Xi)  and  (ii)  amended; 

(dXiaxili)  removed 52927 

(dX12Xii)  amended 53214 

(dX12XIl)  table  amended 10144 

132  Table  3  amended 52924 

Appendix  F  amended 20110 

136.3  (a)  Table  IC  amended 46403 

(bXD  and  (e)  Table  n  amended 

46404 

136  Appendix  A  amended 46405 

140  Authority  citation  revised 1320 

140.4  (a)  introductory  text,  (b) 
introductory  text  and  (1) 
amended;  (cXD.  (2).  (3),  and 
(4)  introductory  text  added; 
(b)(lXii)  redesignated  as 
(c)(4)(i) 1320 

141.2  Amended 23366 

142.2  Amended 23367 

142.10  (e)  revised;  (0  redesignated 

as  (g);  new  (f)  added 23367 

142.11  (a)(6)  redesignated  as 
(aX7);  new  (aX6)  added  (effec- 
tive date  pending) 23367 

142.12  (bXD  revised;  (e)  added 23367 

148  Notice 43109 

156  Notice 56075 

156.10  (hX2Xlil)  revised; 

(i)(2)(xXD)  added 9082 

157  Grant  of  exemption 8577 

159  Added 49366 
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167.90  (b)  amended 49620 

170  Decision 51994.  536M 

170.112  (e)(7)(lv)  added 52003 

180  Technical  correction 56089 

Nomenclature  change 66023 

Technical  correction 1379 

Heading  and  authority  cita- 
tion revised 10720 

180.1  (k)  revised;  (o)  added 10720 

180.4  Revised 10720 

180.106  Revised 2164 

180.108  (a)  table  amended;  (b)  re- 
designated as  (c);  (a)  heading 

and  new  (c)  heading  added 2164 

Revised 13542 

180.110  Revised 49924 

180.111  Existing  text  designated 
as  (a)(1);  (a)  heading  added; 

new  (a)(1)  amended 66023 

(aK2)  introductory  text.  (1). 
(11).  (ill)  and  (3)  amended  re- 
designated from  185.3850  ex- 
isting text 66025 

180.142  (a)  introductory  text  (1). 
(2).  (b)  introductory  text.  (1) 
Introductory  text,  (i),  (ii).  (2) 
and  (c)  through  (k)  redesig- 
nated as  (a)(1)  introductory 
text.  (i).  (ii)  (2)  introductory 
text.  (1)  Introductory  text. 
(A).  (B).  (ii).  and  (3)  through 
(11);  (a)  heading.  (12).  and 
new  (b)  added 46907 

180.145  (c)  removed;  (a)  and  (b) 
redesignated  as  (a)(1)  and 
new  (c);  (a)  heading  revised; 
new  (c)  heading  added 64301 

180.153  (a)  and  (b)  redesignated 
as  (a)(1)  and  (c);  (a)  heading 

and  new  (c)  heading  added 2165 

(a)(2)  Introductory  text,  (i)  in- 
troductory text.  (A)  through 
(D)  and  (ii).  (3)  introductory 
text,  (i)  introductory  text. 
(A)  through  (D)  and  (ii)  re- 
designated from  185.1750  in- 
troductory text,  (a)  intro- 
ductory text.  (1)  through  (4). 
(b).  186.1750  introductory 
text,  (a)  introductory  text. 
(1)  through  (4)  and  (b) 2167 

180.173  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 2165 

180.175  Revised 64293 

180.183  Revised 2165 


180.200  Heading  revised;  existing 
text  designated  as  (a);  (a) 
heading  and  (b)  added 162 

180.205  (b)  table  amended 45754 

Amended 66023 

180.206  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 2165 

180.209  (b)  table  amended 5737 

180.213  Revised 2165 

180.213a  Removed 2166 

180.222  (a)  table  amended;  (b)  re- 
designated as  (c);  (a)  heading 

and  new  (c)  heading  added 17692 

180.242  (a)  and  (b)  redesignated 
as  (a)(1)  and  (2);  (a)(1)  head- 
ing     added;      (a)(1)      table 

amended 2166 

(b)  text  amended 9441 

180.254  (a)  heading  added;  (a) 
table  amended;  (b)  removed 


180.275  (b)  redesignated  as  (c);  (a) 
heading,  new  (b)  and  (c) 
heading  added 

180.277  Removed 

180.284  Regulation  at  62  FR  7684 
eff.  date  corrected  to  1-6-98 


.2166 


65376 
66023 


416 

180.288  Revised 66024 

180.293  Existing  text  designated 
as  (a)(1);  (a)  heading  and  (b) 
added:  (a)(2)  designated  from 
185.2650  text 49931 

180.294  (a)  table  amended;  (b)  re- 
designated as  (c);  (a)  heading 

and  new  (c)  heading  added 2167 

180.301  (a)  heading  added;  (b)  re- 
vised   4586 

180.314  Amended;  existing  text 
designated    as   (a);    new    (a) 

heading  added 66024 

180.330  (a)  amended;  (b)  redesig- 
nated as  (c);  (a)  heading  and 

new  (c)  heading  added 66024 

180.332    Amended;    existing   text 

designated  as  (a) 66024 

(a)   table   transferred  In   part 

from  186.250 66025 

180.353  Existing  text  redesig- 
nated as  (a);  new  (a)  heading 

and  (b)  added 45747 

180.356  (b)  table  amended 9427 

180.361  (b)  table  amended 10546 

180.364  (b)  amended 42927 

180.368  (a)  amended 66024 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  APRIL  30.  1998 


TITLE  40  Chapter  l-Con. 

180.379  (a)  existing  text  des- 
ignated as  (a)(1);  new  (a)(1) 
table  amended;  (a)(2)  Intro- 
ductory text.  (1),  (il)  and  (111) 
redesignated  from  185.1300  (a) 
introductory  text,  (1),  (2)  and 
(3);  (b)  redesignated  as  (c); 
(a)  heading  and  new  (c)  head- 
ing added 63026 

(aK3)        redesignated        firom 

186.1300  existing  text 63027 

(a)(3)  table  amended 64024 

180.380  Revised 3*474 

(a)  revised 7308 

180.381  (b)  table  amended 5739 

18<^=-383  Existing  text  redesig- 
nated as  (a);  new  (a)  heading 

and  (b)  added 39974 

180.395  Heading  revised;  existing 
text  designated  as  (a);  (a) 
heading  and  (b)  added 10543 

180.407  Revised 44595 

Regulation  at  62  FR  44595  eff. 

date  corrected  to  2-10-98 6665 

180.408  Revised 66024 

180.410  Heading,  (b)  and  (c)  re- 
vised; (a)  heading  added;  (a) 
table  transferred  in  part 
from  185.800  Uble  and  186.800 
table 47568 

180.412  (b)  added 44565 

180.414  Revised 45741 

(aX4)  added;  (b)  table  amended 
54789 

(b)  table  amended 65036 

180.416  Existing  text  designated 

as  (a);  (b)  added 66014 

180.417  (a)  heading  added;  (a)  ex- 
isting text  and  (b)  redesig- 
nated as  (a)(1)  and  (a)(2);  (b) 
added 46894 

180.418  Revised 63235 

(aX2)  added 63243 

180.421  (a)  and  (b)  redesignated 
as  (a)(1)  and  (2);  (a)  heading 
and  new  (b)  added;  (a)(1) 
table  transferred  In  part 
from  186.3200(a)  table;  (a)(2) 
table  transferred  in  part 
fl-om  185.3200  table  and 
186.3200(b)  table 49937 

(b)  table  amended 61447 

180.422  Revised 63001 

(aX3)  added 66025 

180.425  (b)  table  amended 13130 

180.430  Revised 1377 


(a)  table  amended 19837 

180.431  (b)  table  amended 23394 

180.433  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added 36684 

(b)  table  amended 61645 

180.434  (b)  table  amended 43291 

(b)  table  amended 16439 

(b)  amended 19410 

180.435  Revised 63001 

180.436  (a)  existing  text  des- 
ignated as  (a)(1);  new  (a)(1) 
table  revised;  (b)  redesig- 
nated as  (a)(2) 63018 

(aK3)  introductory  text.  (1).  (11) 
and  (ill)  and  (4)  introductory 
text.  (I),  (ii)  and  (iii)  redesig- 
nated from  185.1250(c)  intro- 
ductory text  (1).  (2)  and  (3) 
and    186.1250(c)   introductory 

text.  (1).  (2)  and  (3) 63019 

180.438  Revised 36671 

(b)  added 56102 

(a)  revised 63010 

Regulation  at  62  FR  63010  eff. 

date  corrected  to  1-28-98 64048 

(aXD  table  amended 7299 

180.440  Revised 62961 

180.442  (b)  table  amended 46900 

(a)  revised;  (b)  table  amended 
62969 

(b)  table  amended 1379.  2163.  15765 

Regulation  at  61  FR  29678  eff. 

date  corrected  to  2-9-98 6495 

180.443  (b)  introductory  text  re- 
vised; (b)  table  amended 36678 

Introductory      text      revised; 

table  amended 42690 

(b)  table  amended 65369 

(b)  table  amended 10545 

180.445  Revised 9435 

180.448  Existing  text  designated 
as  (a);  new  (a)  heading  and 

(b)  added 62992 

(b)  table  amended 68216 

(b)  amended 17101 

180.449  Revised 44095 

(b)  table  amended 56088 

180.452  Existing  text  designated 
as  (a);  heading  and  (b)  added 
66020 

180.458  (a)  heading  added;  (a)  ex- 
isting text  and  (b)  redesig- 
nated as  (aXD  and  (3);  (aX2) 
added 17108 

180.460  Revised 7305 
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180.462  Existing  text  redesig- 
nated as  (a);  (b)  added 44558 

180.466  Existing  text  designated 
as  (a);   (a)  heading  and  (b) 

added 37521 

Revised 63034 

180.472  (b)  added 36697 

(a)  table  amended 65367 

(a)  table  amended 14371.  14378 

(b)  table  amended 15763 

180.474  (b)(1)  table  corrected 56095 

180.478  Revised 16696 

180.482  (a)  heading  added;  (b)  in- 
troductory text  revised;  (b) 
table  amended 35689 

(b)  amended 62985 

(b)  table  amended 13128 

(b)  amended 23392 

180.487  Revised 54783 

180.493  (b)  introductory  text  re- 
vised; (b)  table  amended 39961 

Corrected 47560 

(b)  table  amended 8139 

180.495  (a)  heading  and  (b)  head- 
ing added;  (b)  table  amended 

54778 

(a)  and  (b)  revised 18338 

180.501  Added 61647 

180.503  (b)  Introductory  text  re- 
vised; (b)  table  amended 39956 

180.507  (a)  added 36690 

180.509  Added 42684 

180.510  Added 39967 

180.511  Added 40741 

180.512  Added 41292 

Removed 13128 

180.513  Added 44571 

180.514  Added 49163 

180.515  Added 51037 

180.516  Added 56082 

Heading  and  (a)  revised 13128 

180.517  Added 62979 

180.518  Added 63669 

180.527  Added 17699 

180.532  Added 17706 

180.533  Added 23401 

180.1001  (b)(1)  amended 41286 

180.1020  Existing  text  designated 

as  (a);  (b)  added 63863 

180.1163  Regulation  at  62  FR 
58332.  eff.  date  corrected  to 
2-17-98 7720 

180.1164  (c)  added 60661 

180.1176    Regulation    at    61    FR 

67473  eff.  date  corrected  to  1- 

6-98 417 


180.1177  Regulation  at  61  FR 
67473  eff.  date  corrected  to  1- 
6-98 417 

180.1180  (a)  heading  and  (b)  re- 
vised; (c)  and  (d)  removed 9430 

180.1181  Added 41877 

180.1182  Added 43657 

180.1183  Added 43653 

180.1184  Added 44582 

180.1185  Added 44575 

180.1186  Added 44579 

180.1187  Added 46884 

Revised.. 682 

180.1188  Added 46887 

Revised 679 

180.1189  Added 61639 

180.1190  Added 52509 

180.1191  Added 56105 

180.1192  Added 17690 

180.1194  Added 18329 

180.1195  Added 14363 

185  Authority  citation  revised 66025 

185.100  Removed 2167 

185.350  Removed 2167 

185.458  Transferred  in  part  from 

185.1075;      redesignated      as 
(a)(4) 17106 

185.600  Removed 2167 

185.800  Table  transferred  in  part 
to  180.410(a)  table;  removed 
47568 

185.1075  Transferred  in   part   to 

180.458 17108 

185.1250  (c)  introductory  text.  (1). 
(2)  and  (3)  redesignated  as 
180.436(a)(4)  introductory 
text,  (1),  (ii)  and  (ill);  re- 
moved  63019 

185.1300  (a)  introductory  text, 
(1).(2)  and  (3)  redesignated  as 
180.379(aX2)  introductory 
text.  (i).  (ii)  and  (ill);  re- 
moved  63026 

185.1580  Removed 63001 

185.1750  Introductory  text,  (a)  in- 
troductory text,  (1)  through 
(4)  and  (b)  redesignated  as 
180.153  (a)(2)  introductory 
text,  (i)  introductory  text, 
(A)  through  (D)  and  (ii);  re- 
moved   2167 

185.1850  Removed 38474 

185.2650  Existing  text  designated 

as  180.293(a)(2);  removed 49931 

185.2750  Removed 2167 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  40  Chaptef  l-Con. 

186.3200  Table  transferred  in  part 
to  180.421(aK2)  table;  re- 
moved  49937 

186.3225  Removed 63035 

185.3625  Removed 61647 

185.3765  Removed 63010 

Regrulatlon  at  62  FR  63010  eff. 
date  corrected  to  1-28-98  6404S 

185.3850  Existing  text  redesig- 
nated as  180.111  (aX2)  intro- 
ductory   text,    (1).    (ii).    (Ill) 

and  (3);  removed 66025 

185.3900  Removed 64294 

186.4700  Removed 45754 

186.5450  Removed 63002 

185.5560  Removed 2167 

186  Authority  citation  revised 66025 

Technical  correction 1379 

186.100  Removed 2167 

186.260  Table  transfered  in  part 

to  180.332(a)  table 66025 

Removed 66026 

186.360  Amended 66026 

Removed 2167 

186.450  Amended 66026 

186.458  (a)(5)  and  (6)  transferred 

from  186.1075  (a)  and  (b) 17108 

186.600  Removed 66026 

186.800  Table  transferred  in  part 
to  180.410(a)  table;  removed 

47566 

186.1000  (a)  table  amended 66026 

186.1075  (a)  table  amended 66026 

(a)    and     (b)     transferred     to 
186.458  (a)(5)  and  (6);  removed 


17108 


186.1250  (c)  introductory  text,  (1). 
(2)  and  (3)  redesignated  as 
180.436(a)(4)  Introductory 
text,  (i).  (U)  and  (iU);  re- 
moved  63019 

186.1300  Existing  text  redesig- 
nated as  180.379(a)(3) 63026 

186.1360  Table  amended 66026 

186.1400  Removed 54790 

186.1450  Removed 46907 

186.1650  Revised 66026 

186.1750  Introductory  text,  (a)  in- 
troductory text,  (1)  through 
(4)  and  (b)  redesignated  as 
180.153  (aK3)  introductory 
text,   (i)   introductory   text, 

(A)  through  (D)  and  (ii) 2167 

186.1860  Removed 36474 

186.1960  Removed 2167 

186.2000  Table  amended 66026 


186.2400  Removed 66026 

186.2550  Removed 2167 

186.2700  (a)  table  amended 66026 

186.2750  Removed 2167 

186.2950  Table  amended 66026 

186.3060  Removed 66026 

186.3200  (a)  table  transferred  in 
part  to  180.421(aKl)  table;  (b) 
table  transferred  in  part  to 

180.421(a)(2);  removed 49937 

186.3225  Removed 63035 

186.3250  Revised 66026 

186.3360  Removed 66026 

186.3375  Removed : 2167 

186.3450  Removed 66026 

186.3660  (a)  table  amended 66026 

186.3750  Table  amended 66026 

186.3765  Removed 63010 

Regulation  at  62  FR  63010  eff. 

date  corrected  to  1-28-98 64046 

186.4000  Removed 66026 

186.4700  Removed 45754 

186.4750  Removed 2167 

186.4800  Removed 66026 

186.4976  Revised 66026 

186.5000  Table  amended 66026 

186.5350  Removed 2167 

186.5450  Removed 66026 

186.6560  Removed 2167 

186.5650  Removed 44595 

Regulation  at  62  FR  44595  eff. 

date  corrected  to  2-10-98 6666 

228.15  (d)(6)  revised 46149 

Regvilatlon  at  61  FR  68970  eff. 
date  corrected  to  12-30-97 682 

244  Regulation  at  61  FR  69034  eff. 

date  corrected  to  12-30-97 683 

Clarification 5739 

245  Regulation  at  61  FR  69034  eff. 

date  corrected  to  12-30-97 683 

Clarification 5739 

247.2  (d)  added 60973 

247.3  Amended;  eff.  11-13-98 60973 

247.12  (f)  and  (g)  added;  eff.  11-13- 

98 60974 

247.13  Existing  text  designated 
as  (a);  (b)  through  (e)  added; 

eff.  11-13-98 60974 

247.14  Existing  text  designated 
as  (a);  (b)  added;  eff.  11-13-98 
60974 

247.15  (c)  and  (d)  added;  eff.  11- 
13-98 60974 

247.16  (f)  and  (g)  added;  eff.  11-13- 

98 60974 

247.17  Revised;  eff.  11-13-98 60974 
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66026 
....2167 
.66026 
....2167 
.66026 
.66026 


.49937 

63035 

66026 

66026 

....2167 

.66026 

.66026 

.66026 

.63010 


66026 
45754 
...2167 
66026 
66026 
.66026 
...2167 
.66026 
...2167 
.44595 

...6665 
46149 


258  Effective  date  confirmation 

51606 

Authority  citation  revised 17729 

258.21  (d)  added 40713 

258.23  (e)  added 40713 

258.60  (b)(3)  added 40713 

258.74  (e),  (g)  and  (k)  revised 17729 

260.31  (d)  added 59290 

Regrulation    at    62    FR    59290 

withdrawn 67736 

281.4  (a)(15)  added 18635 

261  Appendix  IX  amended 55347.  63463 

264.15  (b)(4)  revised 64656 

264.73  (b)(6)  revised 64656 

264.1030  (d)  added 52641 

(b)(3)  and  (c)  revised;  (e)  added 

64656 

264.1031  Amended 64657 

264.1033  (a)(2)  revised 64657 

264.1050  (g)  added 52641 

(b)(3),  (c)  and  (0  revised 64657 

264.1060  Revised 64657 

264.1062  (b)(2)  and  (3)  revised 64658 

264.1064  (gr)(6)  and  (m)  revised 64655 

264.1080  (e)  added 52642 

(b)(1)  and  (c)  revised 64655 

(f)  and  (er)  added '. 11131 

(f)  and  (g)  removed 19838 

264.1082  (b).  (c)(2Klx)(A).  (B).  (3) 

and  (4)(11)  revised 64658 

264.1083  (a)(2)  and  (b)(1)  revised 
64658 

264.1084  (cX2)(ili)  introductory 
text,  (B).  (f)(3)(l)(D)(#)  and 
(ill)  revised;  (eX4).  (f)(4)  and 
(j)(2)(ill)  added 

264.1085  (b)(2).  (dXlKlll),  and 
(2)(i)(B)  revised;  (e)(2)(ili) 
added 

264.1086  (c)(2).  (4X1),  (d)(2).  (4X1) 
and  (g)  Introductory  text  re- 
vised   

264.1087  (cXSXli)  and  (7)  revised 


64659 


64659 


64659 


64660 


64660 


264.1089  (a).  (bXlXliXB)  and  (fXD 

revised;  (j)  added , 

265.15  (b)(4)  revised 64661 

265.73  (b)(6)  revised 64661 

265.1030  (c)  added 52642 

(bX3)  revised;  (d)  added 64661 

265.1033  (aK2)  and  (f)(2XvlXB)  re- 
vised  64661 

265.1050  (f)  added 52642 

(bX3)  and  (e)  revised 64661 

265.1060  Revised 64662 

265.1062  (bX2)  and  (3)  revised 64662 


265.1064  (g)(6)  and  (m)  revised 64662 

265.1080  (e)  added 52642 

(bXD  and  (c)  introductory  text 

revised 64662 

(f)  and  (g)  added 11139 

(f)  and  (g)  removed 19838 

265.1081  Amended 64662 

265.1082  Revised 64662 

265.1083  (b),  (CX2X1).  (IxXA).  (B). 

(3)  and  (4X11)  revised 64663 

265.1084  (aX3Xv)  and  (bX3Xv) 
added;  (aX2).  (3XiiXB).  (ill) 
Introductory  text.  (A).  (F) 
Introductory  text.  (G)  intro- 
ductory text,  (1),  (iv).  (4Xiv). 
(bXl).  (3XilXB).  (ill)  Intro- 
ductory text.  (F)  Introduc- 
tory text.  (G)  introductory 
text,  (iv).  (8X111).  (9Xiv)  and 
(dX5XiI)  revised 64664 

265.1085  (cX2Xiil)  Introductory 
text.  (B)  and  (f)(3XlXDX4)  re- 
vised; (e)(4).  (fX4)  and 
(j)(2Xlll)  added 64666 

265.1086  (bX2).  (dXlXUi)  and 
(2X1XB)  revised;  (eX2Xiii) 
added 64666 

265.1087  (CX4X1),  (dX4Xl)  and  (g) 
Introductory  text  revised 64666 

265.1088  (CX3X11)  and  (7)  revised 
64667 

265.1090  (a).  (bXlXUXB)  and  (fXD 

revised;  (j)  added 64667 

265  Appendix  VI  revised 64668 

268.39  (c)  revised 37699 

268.40  (g)  amended 45572 

268.44   (a)  and   (h)   revised;   (m) 

added;  (p)  removed 64509 

268.48  (a)  table  amended 45572 

270.14  (bX5)  revised 64671 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions   431 11.  47947.  49163.  52951. 

61175.62262.62521.67572 
Regulation  at  62  FR  29301  eff. 

date  corrected  to  12-30-97 683 

State  hazardous  waste  man- 
agement program  authoriza- 
tions  2167.  4587,  6666 

271.1  (j)  Table  1  amended 45572 

272.501  Added 2898 

272.951  Added 67583 

272.1601  Revised 23224 

272.1851  Revised;  eff.  7-14-98 23673 

272.2201  Added 49169 

272  Appendix  A  amended 49170,  67584 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  APRIL  30,  1998 


TITLE  40  Choptw  l-Con. 

Appendix  A  amended 2899,  23225 

Appendix  A  amended;  elf.  7-14- 
98 23677 

281  State  underground  storage 
tank  program  authorizations 
54696.49620 

State      underground      storage 
tank  program  authorizations 

4689.6667 

282.102  Added 4593 

282  Appendix  A  amended 4594 

300  Notice 42414.  62524 

300  Appendix  B  amended 35447.  35690, 

35974.  36997.  37522.  41292.  46211. 

48950,  4895 1 ,  49445.  4962 \ ,  50446. 

50518,  50874,  52033,  53247,  55179. 

56106,  65224.  67737.  68216 

Appendix  B  amended 4398.  9949. 

11337. 11376.  19193,  20322 

302.6  (c)  revised 13475 

310  Revised;  interim 8286 

355.40  (a)(2)(vl)  revised 13475 

372.65  Regulation  at  61  FR  38605 
eff.  date  corrected  to  2-10-98 

6668 

(a)  and  (b)  amended 19839 

403  Authority  citation  revised 38414 

403.8  (c)  and  (f)(6)  revised 38414 

403.11  (bKlXiXA)  and  (B)  revised 
3«414 

403.12  (1X4)  redesignated  as  (1X5): 
(1X3)  revised:  new  (1X4)  added 
38414 

403.18  Revised 38414 

430  Revised 18635 

712.30  Regulation  at  61  FR  65787 
eff.  date  corrected  to  13-30-97 

684 

716.5  Revised 16773 

716.20  (bK5)  added 16773 

716.25  Revised 15773 

716.30  (a)(1)  amended 15773 

716.36  (a)  Introductory  text  re- 
vised  16774 

716.46  (cX3)  revised 16774 

716.60  (a)  revised 15774 

716.65  Revised 16774 

716.120  Reg\ilatlon  at  61  FR  55787 
eff.  date  corrected  to  12-30-97 

684 

(a)  table,  (c)  table  and  (d)  table 

amended 15774 

721.325  Removed 51408 

721.370  Removed 51608 

721.390  Removed 51608 

721.400  Removed 51608 


721.405  Added 3419 

721.415  Removed 51608 

721.460  Removed 51608 

721.470  Removed 51608 

721.490  Removed 51608 

721.524  Added 3419 

721.526  Added 3419 

721.528  Added 3419 

721.537  Added 3419 

721.538  Added 3420 

721.539  Added 3420 

721.567  Added 3420 

721.637  Added 3421 

721.640  Added 3421 

721.641  Added 3421 

721.643  Added 3421 

721.655  Added 3421 

721.658  Added 3421 

721.700  Removed 9443 

721.720  Added 3422 

721.723  Added 3422 

721.977  Added 3422 

721.980  Added 3422 

721.981  Added 3422 

721.1105  Added 3422 

721.1155  Added 3422 

721.1175  Removed 51608 

721.1575  Removed 51608 

721.1660    Regulation    at    61    FR 

52295  eff.   date  corrected  to 

12-30-97 673 

721.1705  Added 3423 

721.1805  Added 3423 

721.1907  Added 5742 

721.1930  Added 3423 

721.2050  Removed 51608 

721.2082  Added 3423 

721.2091  Added 3423 

721.2094  Added 3424 

721.2122  Added 3424 

721.2145  Added 3425 

721.2170  Removed 51608 

721.2222  Added 3426 

721.2225    Regulation    at    61    FR 
33374  eff.  date  corrected  to  2- 

10-98 6668 

721.2280  Added 3426 

721.2345  Added 3426 

721.2350  Added 3426 

721.2535  Added 3426 

721.2650  Removed 51608 

721.2750  Removed 51608 

721.2805  Added 3426 

721.2815  Removed 35692 

Regulation  at  62  FR  35692  eff. 
date  corrected  to  12-30-97 688 


Note 
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721.2840  Removed 9443 

721.2860  Removed 9443 

721.2880  Removed 9443 

721.2925  Added 3426 

721.2930  Removed 51608 

721.2940  Removed 9443 

721.3020  Removed 35691 

Regulation  at  62  FR  35691  eff. 

date  corrected  to  12-30-97 685 

721.3028  Removed 51608 

721.3040  Removed J5691 

Regrulation  at  62  FR  35691  eff. 

date  corrected  to  12-30-97 685 

721.3060  Correctly  removed 40742 

721.3085  Added 3426 

721.3120  Removed 51608 

721.3155  Added 3426 

721.3200  Removed 9443 

721.3240  Removed 11609 

721.3254    Regulation    at    61     FR 

33375  eff.  date  corrected  to  2- 

9-98 6496 

721.3465  Added 3426 

721.3485  Added 3427 

721.3488  Added 3427 

721.3550  Added 59583 

(a)  corrected 63035 

721.3565  Added 3427 

721.3640  Removed 51608 

721.3764  Revised 42692 

721.3870  Removed 51608 

721.4020  Removed 51608 

721.4085  Added 3427 

721.4090  Added 3427 

721.4095  Added 3428 

721.4158  Added 3428 

721.4220  Removed 51608 

721.4257  Added 3428 

721.4259  Added 3428 

721.4400  Removed 51608 

721.4462  Added 3428 

721.4464  Added 3428 

721.4465  Added 3428 

721.4467  Added 3429 

721.4468  Added 3429 

721.4469  Added 3429 

721.4476  Added 3429 

721.4589  Added 3429 

721.4640  Removed 9443 

721.4780  Removed 51608 

721.4790  Removed 51608 

721.4800  Removed 51608 

721.4885  Added 3430 

721.5225  (a)(2)(v)  revised 42692 

721.5255  Added 3430 

721.5279  Added 3430 


721.5280  Added 3430 

721.5281  Added 3430 

721.5647  Added 3431 

721.5549  Added 3431 

721.5645  Added 3431 

721.5650  Added 3431 

721.5705  Removed 51608 

721.5708  Added 3431 

721.5725  Added 3432 

721.5730  Added 3432 

Correctly  removed 9441 

721.5867  Added 23679 

721.5910  Removed 51608 

721.5913  Added 3432 

721.5990  Removed 9443 

721.5995  Added 3432 

721.6045  Added 3432 

721.6075  Added 3432 

721.6078  Added 3433 

721.6165  Added 3433 

721.6170  Added 3433 

721.6193  Added 64740 

721.6197  Added 3433 

721.6475  Added 3433 

721.6477  Added 3434 

721.6485  Added 3434 

721.6490  Added 3434 

721.6495  Added 3434 

721.6500  Removed 51608 

721.6505  Added 3434 

721.6580  Removed 51608 

721.6640  Removed 51608 

721.6700  Removed 51608 

721.6720  Removed 51608 

721.6740  Removed 51608 

721.6760  Removed 51608 

721.6780  Removed 51608 

721.6840  Removed 51608 

721.6880  Removed 51608 

721.6940  Removed 51608 

721.6960  Removed 51608 

721.7040  Removed 51608 

721.7046  (a)(1)  revised 42692 

721.7080  Removed 51608 

721.7100  Removed 51608 

721.7140  Removed 51608 

721.7180  Removed 51608 

721.7210  (a)(1)  revised 42692 

721.7240  Removed 51608 

721.7300  Removed 51608 

721.7320  Removed 51608 

721.7340  Removed 51608 

721.7370  Removed 51608 

721.7375  Added 3434 

721.7378  Added 3434 

721.7400  Removed 51608 
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721.7420  Removed 51608 

721.7460  Removed 51608 

721.7540  Removed 51608 

721.7560  Removed 51608 

721.7580  Removed 51608 

721.7660  Removed 51608 

721.7680  Removed 51608 

721.7740  Removed 51608 

721.7760  Removed 51608 

721.8075  Removed 51608 

721.8079  Added 3435 

721.8095  Added 3435 

721.8125  Removed 9443 

721.8265  Removed 51608 

721.8275  Removed 51608 

721.8290  Removed 51608 

721.8300  Removed 51608 

721.8325  Removed 51608 

721.8335  Removed 51608 

721.8350  (aX2)(lv)  added 42692 

721.8375  Removed 51608 

721.8400  Removed « 51608 

721.8425  Removed 51608 

721.8475  Removed 51608 

721.8525  Removed 51608 

721.8550  Removed 51608 

721.8575  Removed 51608 

721.8600  Removed 51608 

721.8650  Removed 51608 

721.8780  Added 3435 

721.9005  Added 3435 

721.9010  Added 3436 

721.9080  Added 3436 

721.9240  Removed 51608 

721.9260  Removed 9443 

721.9265  Added 3436 

721.9270  Added 3436 

721.9285  Added 3436 

721.9320  Removed 51608 

721.9360  Removed 51608 

721.9420  Removed A1608 

721.9488  Added 3437 

721.9492  Added 3437 

721.9497  Added 3437 

721.9499  Added 3437 

721.9503  Added 3437 

721.9510  Removed 51608 

721.9515  Added 3437 

721.9525  Removed 51608 

721.9545  Added 3437 

721.9575  Added 3438 

721.9576  Added 3438 

721.9577  Added 3438 

721.9635  Added 3438 

721.9657  Added 3438 

721.9659  Added 3438 


721.9662  Added 3439 

(aX2)(l)  corrected 9441 

721.9664  Added 3439 

721.9668  Added 9450 

721.9717  Added 3439 

721.9780  Removed 9443 

721.9825  Added 3439 

721.9830  Added 3440 

721.9840  Added 3440 

721.9870  Removed 51608 

721.9928  Added 3440 

721.9940  Removed 51608 

721.9962  Removed 9443 

721.9975  Removed 51608 

799.1  (d)  added *3824 

799.9135—799.9780      (Subpart      H) 

Added *i«24 

Proposed  Rules: 

1—799  (Ch.  I) 3688 

8  18352 

9 46937,  50152.  61482 

9464 


22. 
SO.. 

52. 


55. 


55201 

18854 

...41 138.  44926.  49184.  55202.  64532. 

66641 

...35756,  36249.  37007,  37172,  37175, 

37526,  37527,  37832.  38949-36961, 

39199,  39202,  39795,  40493.  407M, 

41002.  41004,  41325,  41326,  41905, 

41906,  42079.  42087,  42068.  42221, 

43133.  43134,  43139.  43140,  43679, 

43681,  43684,  43959.  44104,  44247, 

44429,  44928,  44929.  45199,  46228, 

46229,  46451,  46938,  47399,  47784, 

48026,  48027,  48033,  48586.  46687. 

48972.  49184,  49188,  49462,  49648, 

49649,  50545,  50890.  52071.  52959. 

53277,  53588.  53589.  53997,  54409. 

54598,  54601,  55203,  55368,  55544, 

5931 1,  60052,  60318,  61483,  61942. 

61948.  62739,  63047,  63687,  64329, 

64543,  64794,  65046,  65634,  66040, 

66042,  66043,  66046,  66576,  66843, 

67034,  67035,  67320,  68246 

..466.  714,  1091,  1804,  1935,  2194,  3687, 

3693,  4205,  4206.  5339.  5484.  5489, 

5834.  6143.  6504.  6505,  6690.  6691, 

8156.  8894,  11386.  11387,  11643. 

11862—11865.  13154,  13386,  13587. 

13810,  13811,  14673,  15116,  15118, 

15344,  15920,  16465,  16751.  17349. 

17793.  18177,  19694,  19876,  20359, 

23239,  23707,  24058.  23414 

38047.45604 
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2642 

58 59840 

59 67784 

9464 

60  .S/.Zi6946.'u929^  44931,'  'isiw!  44453. 
61065.  61483.  67788 

2194,  13587 

61 45369,  61483 

2194 
62 ....!.. .."sTaw/iiiWd.  45777.  5460 1 .  608 1 7. 

65635.  67601 

2195,  3509.  5834,  11643.  13154,  13589, 

17793.  20158,  20159,  20360 

63 38053,  44608,  44614,  45369,  46804, 

49052,  54410.  60566,  60674,  61065, 
61483,  65049,  66049,  67788 

2194,  6288,  14182,  15034.  15345,  18754, 

19200.  19582 

68 19216 

69 23241 

70 36039.  37533.  46451 

7109,  14392,  23254 

73 714,  5773 

74 50456 

79 47400.  60675 

80 37338.  60052.  63918 

23241 

81 38237,  41326.  41906.  42717.  44104. 

45199,  46229,  46234,  46238,  48972, 

52071,  52674,  55203,  62739,  63687, 

66578,  68246 

2804, 11865.  13385.  14673,  15344 

82 36428 

5491,5906 

85 66841.67818 

86 38053,  44754,  46937,  49649,  50152, 

61482 

8386,  23255 

88 20159 

89 50152.  61482.  67818 

90 42645 

3950 

91 42645 

112 63812 

122 1536 

123 1536 

131 38512.  42160 

10799.  16182,  18501 

136 51621 

141 36100,  42221,  43492,  59388,  59486, 

61953 

7606.  15674.  20038 

142. 36100, 42221,  59388.  59486.  61953 

7606,  15674,  19438,  20038 


144 67035 

5907 

146 67035 

5907 

170 47544 

180 35760.  38513,  45377.  51397,  51994 

3057,  5907,  9494.  10352.  10722.  13156. 

19877.  20360 

185 3057.  20360 

186 35760 

3057.  5907.  19877.  20360 

194 58792.  64334 

3863 

258 .40714 

260 37183,  47401,  59332 

261 37183.  41005.  47401.  47402 

18354 

262 62740 

263 62740 

264 11200.  19877 

265 11200.  19877 

268 60465 

271 67601 

272 67601 

23256.  23710 

273 37183,  47401 

281 41326.  42222 

300 38239.40029,40033,40784,43684, 

44430,  44619,  46938,  47619,  47784. 

50450,  52072,  52074,  52674,  52961. 

60058.60199,61715 

3061,  6507.  10582,  11340,  13385,  13816, 

15125,  15346,  16465.  20361,  23256 
372 39797 

^ 6691.  16754 

430 18796 

439 42720 

440 2646 

441 66182.  67323 

7359 

444 6392.  8386 

445 6426.  8387 

721 42090.  42732.  43297,  64795 

9169.  11643 

745 44621.  51622 

799 37833.  50546.  63299.  67036.  67038. 

67466 

5915.  14866.  14869.  14871.  15128.  15130. 

19694 


Note:  Boldfoc*  pog*  numtMn  indfcata  1997  changM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1.  1997  THROUGH  APRIL  30.  1998 


TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  51— Committee  foe  Pur- 
chase From  People  Who  Are 
Blind  or  Severely  Disabled 
(Parts  51-1-51-99) 

51-2.4     (aK4)(C)     removed;     (b) 

amended 66529 

51-4.3  (b)<6)  and  (c)(1)  revised 66529 

51-4.4  (c)  revised 66629 

51-5.2  (e)  added 16439 

51-5.3  (b)  amended 16439 

51-6.12  (c)  revised 66529 

51-«.14  Revised 66529 

Redesignated   as   51-6.15;    new 

51-6.14  added 16439 

51-6.15  Redesignaated  from  51-6.14 

16439 

51-8.4  Amended 16440 

51-8.5  (a)  amended 16440 

51-9.401  (a)  amended 16440 

51-9.405  (a)  amended 16440 

51-10.170  (c)  amended 16440 

Chapter  60— Office  of  Federal 
Contract  Compliance  Pro- 
grams, Equal  Employment  Op- 
portunity, Deportment  of  Labor 
(Parts  60-1-60-999) 

60-1  Authority  citation  revised 

44186 

60-1.2  Amended 66971 

60-1.3  Amended 44188.  66971 

60-1.4  (d)  amended 66971 

60-1.5    (b)(1).    (2).    (c)    and    (d) 

amended 66971 

60-1.7  (a)(1).  (2).  (3).  (4).  (bKD  and 

(2)  amended 66971 

60-1.8  Revised 44188 

60-1.9  (a)  through  (d)  amended 66971 

60-1.10  Amended 66971 

60-1.12  Added 44188 

(a)  and  (d)  amended 66971 

60-1.20  Heading,  (a)  and  (d)  re- 
vised; (e).  (0  and  (g)  added 

44189 

60-1.21  Amended 66971 

60-1.23  (b)  amended 66971 

60-1.24  (cK3).  (4).  (5).  (d)  heading. 

(1)  and  (2)  amended 66971 

60-1.25  Amended 66971 

60-1.26  Revised 44190 


(aKl)(vli).  (cXD  and  (3)  amend- 
ed  66971 

60-1.27  Revised 44191 

60-1.28  Amended 66971 

60-1.29  (a)  and  (b)  amended 66971 

60-1.30  Revised 44191 

60-1.31  Revised 44192 

60-1.32  Revised 44192 

60-1.34  (a)(4)  added 44192 

60-1.40  (c)  amended 66971 

60-1.41  (b)  amended 66971 

60-1.42  (a)  revised 44192 

(a)  amended 6697 1 

60-1.43  Revised 44192 

60-1.46  Amended 66971 

60-60  Removed 44192 

60-999.2     Table     revised     (0MB 

numbers) 66971 

Chapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-11  (Subpart  B)  Regulation  at 
61  FR  41001  eff.  date  extended 
to  12-31-98 56922 

101-17—101-21  (Subchapter  D  Ap- 
pendix) Amended;  interim 42070 

101-37.100  Amended 43472 

101-37.600—101-37.610        (Subpart 

101-37.6)  Added 43472 

101-42—101-49  (Subchapter  H  Ap- 
pendix) Regulation  at  62  FR 
2022  eff.  date  extended  to  1- 

15-99 68217 

Temporary    Reg.    H-30   added; 
eff.  to  2-21-2000 8352 

101-43.000  Regulation  at  62  FR 
41353  eff.  date  extended  to  12- 
31-98 68217 

101-43.600—101-43.603  (Subpart 
101-43.6)  Regulation  at  62  FR 

41353  eff.  date  extended  to  12- 
31_9g 68217 

101-43.4801  Regulation  at  62  FR 

41354  eff.  date  extended  to  12- 
31-98 68217 

101^16  Revised 5893 

101-^.201-2  Regulation  at  62  FR 

41355  eff.  date  extended  to  12- 
31-98 68217 

Chapter  105— General  Services 
Administration  (Parts  105- 
1-105-999) 

105-60  Revised 60016 


Note:  Boklfoc*  page  numbecj  lry«ca»»  1997  chang*t. 
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105-60.402  Revised 64741 

105-60.402-1  Revised 64741 

105-60.402-2  Revised 64741 

105-71.126   (a),    (b)    Introductory 

text  and  (1)  revised 45939.  45944 

105-72.306  (a),  (b)  and  (c)  revised 

45939,45944 

Chapter  109— Department  of  En- 
ergy Property  Management 
Regulations  (Parts  109-1  —  109- 
99) 

Chapter  109  Revised 19616 

Ctiapter  300— General  (Parts  300- 
1-300-70) 

Chapter  300  Established 15950 

Ctiapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-1  Revised 15954 

301-2  Removed 15954 

Added 15995 

301-3.1  Removed 15954 

301-3.2  Removed 15954 

301-3.3  Removed 15954 

301-3.4  Removed 15954 

301-3.5  Removed 15954 

301^  Removed 15994 

301-5  Removed 15994 

301-6  Removed 15994 

301-7  Removed 15994 

301-8  Removed 15994 

301-8.3  (b)(l)(il)  revised;  (c)  re- 
moved; (d)  redesigmated  as 
(c);  (a)(1),  (b)(l)(l)  and  new 

(c)  amended 42928 

301-9  Removed 15994 

301-10  Revised 15955 

301-11  Revised 15961 

301-12  Revised 15965 

301-13  Added 15966 

301-14  Removed 15994 

301-15  Removed 15994 


301-16  Removed 15994 

301-17  Removed 15994 

301-30  Added 15966 

301-31  Added 15966 

301-50  Added 15967 

301-51  Added 15968 

301-52  Added 15969 

301-53  Added 15970 

301-70  Added 15971 

301-71  Added 15974 

301-72  Added 15976 

301-73  Added 15978 

301-74  Added 15979 

301-75  Added 15980 

Chapter  301  Appendix  A  revised 

63798 

Appendix  A  corrected 68217 

Appendix  A  corrected 8352,  8353 

Ctiapter  302— Relocation 
Allowances  (Parts  302-1—302-99) 

302-10.200  Heading  and  (b)  re- 
vised   5742 

302-10.201  (d)  and  (e)  revised 5743 

302-10.202   Heading,   (a),   (b)  and 

(c)  revised 5743 

302-11  Authority  citation  revised 

14637 

302-11  Appendixes  A  through  D 

amended 14637 

Proposed  Rules: 

51-2 50547 

51-4 50547 

51-6 3530 

51-6 50547 

3530 

51-8 3530 

51-9 3530 

51-10 3530 

101-1 .47179 

101-16 42444 

101-46 47179 

301-3 16936 

301-10 16936 


Note:  Boidfoc*  pog*  numben  Indlcata  1997  chonget. 


TITLE 

Chapter 
Depart 
Humar 

51  Added.. 
51.8  0MB  1 
51.10  0MB 
51.23  0MB 
51.25  0MB 

57.1104  (c)( 

57.1105  Re' 

57.1106  Re 
61.30—61.3 

ity  cit 
61  30  Revii 
61  33  Revli 

61.34  Revii 

61.35  Revli 

61.36  Revii 
61.37a  (b)( 

ignatc 

trodu< 

vised; 

61.38  Revi 

121  Added 

Chapter 
ing  A( 
of  He< 
(Parts 

400  Techn 
400  202  An 
405  Techn 
405.502  {g 
terim 
405.535  (b) 

409  Techn 

410  Techn 
Author! 

410.10  (v)i 

410.32  (e)( 
Revised 

410.33  Add 

410.34  (d) 
(4)  re^ 

410.37  Add 
410.56  Adc 
410.71  Add 
410.73  Add 
410.150  (b) 
410.152  (a) 
410.155  Re 
410.160(b) 
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TITLE  42-PUBLIC  HEALTH 

Chapter  I— Public  Health  Service, 
Department  of  Health  and 
Human  Services  (Parts  1  —  199) 

51  Added 53564 

51.8  0MB  number  pending 53567 

51.10  0MB  number  pending 53567 

51.23  0MB  number  pending 53567 

51.25  0MB  number  pending 53568 

57.1104  (c)(1)  amended 51374 

57.1105  Revised 51374 

57.1106  Revised 51374 

61.30—61.38  (Subpart  B)  Author- 
ity citation  revised 9950 

61.30  Revised;  interim 9950 

61.33  Revised;  interim 9950 

61.34  Revised;  Interim 9950 

61.35  Revised;  interim 9950 

61.36  Revised;  interim 9950 

61.37a  (b)(3)  concluding  text  des- 
ignated as  (b)(4);  (a),  (b)  in- 
troductory text  and  (4)  re- 
vised; Interim 9950 

61.38  Revised;  Interim 9951 

121  Added 16332 

Chapter  IV— Health  Care  Financ- 
ing Administration,  Department 
of  Health  and  Human  Services 
(Parts  400-499) 

400  Technical  correction 4595.  11417 

400.202  Amended 59098 

405  Technical  correction 4596 

405.502  (g)  and  (h)  revised;  in- 
terim  689 

405.535  (b)  amended 59098 

409  Technical  correction 11417 

410  Technical  correction 4595.  11417 

Authority  citation  revised 20128 

410.10  (v)  and  (w)  added 20128 

410.32  (e)(1)  corrected 52034 

Revised 59098 

410.33  Added 59099 

410.34  (d)  introductory  text  and 

(4)  revised 59100 

410.37  Added 59100 

410.56  Added 59101 

410.71  Added 20128 

410.73  Added 20128 

410.150  (b)(17)  and  (18)  added 20129 

410.152  (a)(l)(iv)  revised 20129 

410.155  Revised 20129 

410.160  (b)(5)  and  (6)  added 59101 


411  Technical  correction 4595. 11417 

411.15   (a)(1)    revised;    (kK6).    (7) 

and  (8)  added 59101 

411.370  Added 1655 

411.372  Added 1655 

411.373  Added 1666 

411.375  Added 1656 

411.377  Added 1657 

411.378  Added 1657 

411.379  Added 1657 

411.380  Added 1657 

411.382  Added 1657 

411.384  Added 1657 

411.386  Added 1657 

411.387  Added 1657 

411.388  Added 1657 

411.389  Added 1657 

412  Technical  correction 11417 

412.2  (c)(5)  revised 6868 

412.108  Corrected 52034 

413  Authority  citation  revised 310. 

15737 

Technical  correction 11417 

413.30  (aXD.  (2)  and  (c)  amended 

15737 

413.40  (c)(2)  revised 6868 

413.92  Added 310 

413.106  (f)(1)  removed;  (cX5). 
(0(2).  (3)  and  (4)  redesignated 
as   (c)(6),   (0(1).   (2)   and   (3); 

new  (c)(5)  added 5139 

Regulation  at  63  FR  5139  eff. 

date  corrected  to  4-10-98 15315 

413.134  (b)(1),  (ii)(A).  (0(1)  and  (2) 
heading  revised;  (g)(4)  redes- 
ignated as  (gK5);  (0(2)  intro- 
ductory text  and  new  (g)(4) 
added  

414  Technical  correction 4595 

414.20  Revised 59101 

414.21  Added 59101 

414.22  (b)(4)  added 59102 

414.32  (b)  revised 59102 

414.48  (b)  revised 59102 

414.62  Added 59102 

417  Authority  clUtlon  revised 20130 

417.416  (d)(2)  revised;  (d)(3)  added 

20130 

417.470  (a)  revised;  interim 63673 

417.472  (h)  added;  interim 63673 

418  Technical  correction 52034 

422  Added 18134 

424  Decision 59818 

Technical  correction 11417 

424.32  (a)(2)  revised 20130 

424.55  (b)(1)  and  (2)  revised 20130 


.1382' 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  APRIL  30.  1998 

TITLE  42  Chapter  IV-Con. 

433.68  (e)(2)(iv)  amended 53572 

440  Technical  correction 11417 

440.70  (d)  revised 310 

441.10  (h)  through  (k)  redesig- 
nated as  (i)  through  (1);  new 
(h)  added 310 

441.15  (d)  added 310 

441.16  Redesignated  as  441.17; 
new  441.16  added 310 

(i)(l)(i)  revised 10731 

441.17  Redesignated  from  441.16 
310 

482.12  (c)(l)(v)  amended:  (c)(l)(vi) 

added;  (c)(4)(ii)  revised 20130 

483.20  (d)  through  (f)  redesig- 
nated as  (k)  through  (m);  (b) 
and  (c)  revised;  new  (d) 
through  (j)  added 67211 

483.315  (Subpart  F)  Added 67212 

485  Technical  correction 11417 

488  Technical  correction 11417 

489  Technical  correction 11417 

489.1  (e)  added 312 

489.10  (e)  and  (f)  added 312 

489.23  Added 561 1 1 

489.28  Added 312 

489.53  (a)(14)  added 56111 

489.60--I89.73  (Subpart  F)  Added 

313 

489.67  (a)(1)  revised 10731 

498  Technical  correction 11417 


Proposed  Rules: 

50 9499 

84 53998 

400-^99  ^Mi. TV) 55773 

2920.  7369.  10732.  13590 

401 14506 

403 14506 

405 14506 

410 14506 

411 1659,  11649.  14506 

413 14506 

414 59267 

416 66726 

7743 

421 13590 

424 1659.  2926,  11649 

435 1659.  11649 

447 14506 

455 1659.  11649 

466 14506 

473 14506 

482 66726 

7743 

485 66726 


7743 

489 66726 

7743 

493 14506 

1001 63689.65049 

187 

1003 14393 

1005 14393 

1006 14393 

TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  thie  Secretary 
of  ttie  Interior  (Ports  1  —  199) 

11.18  (a)(4)  and  (5)  revised 60459 

11.33  (a)  amended 60459 

11.40  (a)  amended 60459 

20  Re  vised 53720 

36.2  (h)  revised 52510 

Chiopter  I— Bureau  of  Reclama- 
tion, Department  of  th»e  Interior 
(Parts  200-499) 

418  Re  vised 66467 

Chapter  II— Bureau  of  Land  Man- 
agement, Department  of  thie  In- 
terior (Parts  1000-9999) 

1862.0-3—1862.6  (Subpart  1860)  Re- 
moved  59821 

2090  Authority  citation  revised 

51376,52036 

2091.8  Redesignated  ft-om  2111.4 

and  revised 52036 

2093.0-3—2093.5-1    (Subpart    2093) 

Removed;  eff.  10-31-97 51376 

2110  Removed 52034 

2111.4  Redesignated  as  2091.8 52034 

2130  Removed 52034 

2201.1-2  (e)  added 23681 

2760  Removed 62267 

3715.0-5  Amended 59822 

3715.7-1  (a)(2)(ii)  revised 59822 

3744.1—3744.2  (Subpart  3744)  Re- 
moved  65378 

3745.1  (Subpart  3745)  Removed 65378 

3811.2-7  Removed 65378 

3824.1  (Subpart  3824)  Removed 65378 

3825.0-3—3825.1  (Subpart  3825) 
Heading  revised;  nomen- 
clature change 65378 

4750.3-3  (b)  revised;  (c)  removed 

18340 
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5040  Revised 13132 

5511.1-2  Removed;  eff.  10-31-97 51377 

5511.1^  Removed;  eff.  10-31-97 51377 

5511.2-1  (a)  and  (b)  designation 

removed;  eff.  10-31-97 51377 

5511.2-5  Removed;  eff.  10-31-97 51377 

5611.4  (bK2)  removed;  eff.  10-31-97 

51377 

8372  Notice 6075 

8560  Notice 6075 

Proposed  Rules: 

4 51822.  64544,  66244 

11634 

414 68492 

8160,  9992,  12068 

1820 51402 

2360 3631 

2620 14874 

3100 1936,9171 

3106 1936,9171 

3130 1936,  9171 

3160 1936,9171 

3820 67602 

4200 13608 

4700 60467 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

11  Authority  citation  revised 1066 

11.43  Revised;  interim 1066 

11.44  Removed;  Interim 1067 

11.48  Revised;  interim 1067 

11.61  Revised;  interim 1068 

11.62  Revised;  interim 1069 

11.63  Revised;  Interim 1069 

11.64  Revised;  interim 1069 

11.65  Revised;  interim 1069 

59  Authority  citation  revised 55715 

59.1  Amended 55715 

59.24  (a)  revised 55715 

60  Authority  citation  revised 55716 

60.2  (a)  revised 55716 

60.3  (f)  revised 55716 

61  Appendixes  A(l).  A(2)  and  A(3) 

amended 66029 

64  Authority  citation  revised 55716 

64.3  (aXD  table  amended;  (b)  re- 
vised  55716 

64.6  Table  amended  ...54387,  59291,  60663, 

62268 


Table  amended  ...6870.  6872.  9951.  13544. 

20323.20324 

65  Authority  citation  revised 55717 

65.4  Tables  amended 51786.  54388. 

54391.  61248.  67738,  67741 

Tables  amended;  interim 517S9 

Tables  amended;  interim. ...3040.  10145. 
14824,  15096.  17732 

Tables  amended 3042,  10147.  11610. 

14822.  17733 

65.14  Revised 55717 

67.11  Flood  elevation  determina- 
tions   51792,  54393,  61249.  67743 

Flood     elevation     determina- 
tions  3044,  10150,  14827,  15099,  17736 

70  Authority  citation  revised 55718 

70.1  Re  vised 55718 

70.3  (a)  revised 55719 

70.4  (a)  and  (b)  revised 55719 

70.5  (c)  revised 55719 

75  Authority  citation  revised 55719 

75.1  Revised 55719 

75.10  Re  vised 55719 

75.11  (aX4),  (5)  and  (7)  revised 55719 

75.13  (c)  Revised 55719 

206  Waiver 52952 

206.2  (a)(3)  revised 17110 

206.206  Revised 17110 

206.226  (b)(3)  revised 5897 

206.440  Revised 17111 

Proposed  Rules: 

61 62304,  53589 

67 51822.  54410.  61259.  67819 

3063.  10168,  14874.  15133,  17793 

206 62540.  62542 

10816 


TITLE  45- PUBLIC  WELFARE 

Subtitle  A— Department  of  Healtti 
and  Human  Services  (Parts 
1-199) 

Subtitle  A  Clarincatlon 67688.  67689 

74.44  Corrected 51377 

144  Clarincatlon.: 67688.  67689 

146  Authority  citation  revised 66961 

Clarification 67688,67689 

146.136   (Subpart   C)   Added;    in- 
terim  66961 


Note:  BoidlOc*  peg*  numban  indlcar*  1997  changM. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1997  THROUGH  APRIL  30,  1998 


TITLE  45 

Chapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Ctiildren  and 
Families,  Department  of  Healtti 
and  Human  Services  (Parts 
200-299) 


205.40  Removed . 

205.41  Removed . 

205.42  Removed . 

205.43  Removed . 


.64303 
.64303 
.64303 
.64303 


232  Removed 64303 

233.120  Removed 64303 

235.111  Removed 64303 

235.112  Removed 64303 

235.113  Removed 64303 

250  Removed 64303 

251  Removed 64303 

255  Removed 64303 

256  Removed 64303 

257  Removed 64303 

Ctiapter  XI— National  Foundation 
on  ttie  Arts  and  ttie  Humanities 
(Parts  1100-1199) 

1110.1  Revised 66826 

1110.2  Amended 66426 

1110.13  (a),  (b)  and  (c)  revised 66626 

1156  Added 6876 

1180—1199  (Subchapter  E)  Head- 
ing revised 66530 

Ctiopter  XII— Corporation  for  Na- 
tional OTKl  Community  Service 
(Parts  1200-1299) 

Chapter  XII  Heading  revised 4598 

1201  Revised 4598 

Chiapter  XIII— Office  of  Human 
Development  Sen^ices,  Depart- 
ment of  Healtti  and  Human 
Services  (Parts  1300-1399) 

1301.31  0MB  number 2313 

1304.20  (b)  heading,  (1),  (c)(4)  and 
(f)(1)  amended;  0MB  number 
2313 

1304.21  (b)(1)  amended 2313 

1304.22  0MB  number 2313 

1304.23  0MB  number 2313 

1304.40  (a)(2)  and  (3)  amended: 
0MB  number 2313 

1304.41  (b)  amended;  OMB  num- 
ber  2314 


1304.50  (b)(3).  (d)(l)(iii),  (e)(3)  and 
Appendix  A  amended; 
(d)(l)(ix)  removed;  (d)(l)(x), 
(xi)  and  (xii)  redesignated  as 
(d)(l)(ix),  (x)  and  (xi);  OMB 
number 2314 

1304.51  (a)(l)(lii)  amended;  OMB 
nxmiber 2314 

1304.52  (j)(l)  amended;  OMB  num- 
ber  2314 

1304.60  OMB  number 2314 

1305.2  (k)  through  (r)  redesig- 
nated as  (1)  through  (s);  (g), 
(i)  and  new  (m)  revised;  new 

(k)  added 12667 

1305.3  (b)  and  (d)  amended;  OMB 
number 2314 

(a)  revised;  (b)  through  (f)  re- 
designated as  (c)  through  (g); 
new  (b)  added 12657 

1305.4  (a)  amended;  (b)  revised 12657 

1305.6  (b)  revised;  (c)  amended 12658 

1305.7  (c)  revised 12658 

1306.30  (c)  amended 2314 

Ctiapter  )(VI— Legal  Services 
Corporation  (Parts  1600—1699) 

1611  Appendix  A  revised 11376 

1630  Revised 66224 

Authority  citation  corrected 
1532 

1630.2  (e)  and  (f)  corrected 1532 

1630.3  (c)  introductory  text  cor- 
rected  1532 

1630.12  (b)  corrected 1532 

1643  Added 67749 

Technical  correction 9310 

Ctiapter  X)(V— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2599) 

2510.20  Amended;  interim .18137 

2516.710  Revised;  interim 18137 

2517.710  Revised;  interim 18137 

2519.710  Revised:  interiny 18138 

2521.30  (h)  revised:  interim 18138 

2540.110  Revised:  interim 18138 

Proposed  Rules: 

60 14059 

270 62124 

271 62124 

272 62124 

273 62124 

274 62124 


Note;  Bokjfocs  poge  numben  Indicate  1997  changes. 
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275 62124 

283 10264 

302 187,  14402 

303 52306 

187.  9172,  15351 

304 187.  14402 

307 10173,  14402 

1215 12068 

1302 65778 

1602 11393 

1644 8387 

2507 12068 

TITLE  46-SHIPPING 

Chapter  I— Coast  Guard,  Depart- 
ment of  TransF>ortation  (Parts 
1-199) 

1.03-15  (h)(4)  added 67532 

2  Authority  citation  revised 67514 

2.01-25  (a)(l)(ix)  added;  (a)(2)  re- 
vised  67514 

4.05-10  Revised 19192 

8  Revised 67532 

31  Authority  citation  revised 67514 

31.01-3  Revised 67536 

31.40-30  Added 67514 

31.40-40  (b)  revised 67514 

56  Policy  statement 10547 

69.27   (b)(3).   (4)  and  (5)  redesig- 
nated as  (b)(4).   (5)  and  (6); 

new  (b)(3)  added 67536 

71  Authority  citation  revised 67514 

Policy  statement 10777 

71.15-5  Revised 67536 

71.75-13  Added 67514 

71.75-20  (a)  revised 67514 

91  Authority  citation  revised 67514 

91.15-5  Revised 67536 

91.60-30  Added 67514 

91.60-40  (b)  revised 67515 

107  Authority  citation  revised 67515 

107.205  Revised 67536 

107.415  Added 67515 

114.400  (b)  amended 64305 

115  Authority  citation  revised 67515 

115.925  Added 67515 

116.439  (e)  amended 64305 

116.500  (h)  amended 64305 

117.130  (b)  amended 64305 

117.150  (a)  amended 64305 

117.175  (0(4)  amended 64305 

117.200  (a)(1)  through  (4)  amend- 
ed  64305 

117.210  (c)  amended 64305 


18.320  (c)(1)  amended 64305 

21.710  Amended 64306 

22.604  (a)  introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

26  Authority  citation  revised 67515 

26.480  Added 67515 

53.12  Introductory  text  revised 

67537 

54.19  (a)  introductory  text  re- 
vised  67537 

75  Authority  citation  revised 67515 

75.400  Amended 64306 

Corrected 65739 

75.540  (d)  added 67515 

76  Authority  citation  revised 67515 

76.925  Added 67515 

76.930  Revised 67515 

77.500  (j)(l)  amended;  (oXD  re- 
vised  64306 

78.330  (a)(4)(v)  amended 64306 

80.130  (b)  amended 64306 

80.210  (d)  amended 64306 

85.604  (a)  introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

89  Authority  citation  revised 67515 

89.60-30  Added 67515 

89.60-40  (b)  revised 67515 

Ctiapter  II— Maritime  Administra- 
tion, Department  of  Transpor- 
tation (Parts  200-399) 

201  Authority  citation  revised 9157 

201.2  Amended ^^^ 9157 

201.21  Removed 9157 

201.85  Amended 9157 

201.86  Added 9157 

201.87  Amended 9157 

201.186  (Subpart  U)  Removed 9158 

221.1  (a)(1)  removed;  (a)(2)  and  (3) 

redesignated  as  (a)(1)  and  (2); 

(b)  amended 6880 

221.3  (f).  (k)  and  (t)(2)  removed; 
(t)(l)  redesignated  as  (t);  (g) 
through  (j)  and  (1)  through 
(w)  redesignated  as  (f) 
through  (u) 6880 

221.7  (b)(l)(il)  amended;  (b)(l)(v) 

and  (2)(iv)  removed 6880 

221.11  (a)  Introductory  text  and 

(1)  amended 6880 

221.13  (a)(1)  amended 6880 

221.13  (aXlKlIl)  removed; 
(a)(l)(lv)  redesignated  as 
(a)(l)(lli);  (a)(3)  amended 6881 


Note:  Botdfoce  poge  numbers  Indicate  1997  changes. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1997  THROUGH  APRIL  30.  1998 


TITLE  46  Chapter  ll-Con. 

221.15  (c)(4)(i)  amended 6881 

221.17  Amended 6881 

221.19  Amended 6881 

221.21—221.37  (Subpart  C)  Re- 
moved   6881 

221.61  Note  amended 6881 

382  Revised 3828 

383  Removed 61648 

Chapter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

514.7  (grXl)  revised 63463 

586  Petition  denial 54396 

586.2  Suspended 61649 

Proposed  Rules: 

1—199  (Ch.  I) 5767,  9916 

5 16731 

10 55548,  60122,  61565 

3070,  16024,  19580 

12 16024,  19580 

16 55546,  60122 

2939.3070 

25 52057 

gggQ 

27""!Z"Z!!'.""""'Z!!""'l'""52b57i'iD939 
9980 

32 52057 

9980 

298 7744 

TITLE 
47-TELECOMMUNICATION 

Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Order 56111 

0.291  (d)  revised 1035 

0.408  Revised  (0MB  numbers) 52257 

0.441  Revised 51797 

0.443  Re  vised 51797 

0.453  Introductory  text  revised 51797 

0.455  Introductory  text  revised 51797 

0.460  (a)  revised 51797 

0.461  (a),  (h)  and  (i)  redesigrnated 
as  (a)(1),  (i)  and  (j);  (a)(2)  and 
new  (h)  added;  (d)(1),  (3),  (g) 
introductory  text,  (3),  con- 
cluding text,  new  (i).  (j),  (k) 
introductory  text  and  (3)  re- 
vised  51797 

0.467  (aXD  table  and  (2)  revised 

8140 

1  Deadline  establishment 2170 


Order 10153 

1.47  (b)  and  (d)  revised;  (h)  added 

1035 

1.720  Introductory  text  and  (h) 
revised;  (j)  added 1035 

1.721  (a)(5)  through  (8)  revised; 
(a)(9)  through  (14),  (c)  and  (d) 
added 1035 

1.722  Revised 1036 

1.724  (a),  (b)  and  (c)  revised;  (f) 
through  (j)  added 1037 

1.725  Revised 1037 

1.726  Revised 1037 

1.727  (b)  thorugh  (e)  revised;  (g) 

and  (h)  added 1038 

1.729  Revised 1038 

1.730  Removed 1039 

1.731  Heading  and  (a)  revised 1039 

1.732  (a)  through  (d)  and  (f)  re- 
vised; (h)  added 1039 

1.733  (a)  introductory  text,  (2), 
(4),  (5),  (6)  and  (b)  through  (e) 
revised;  (f),  (g)  and  (h)  added 
1039 

1.734  (c)  revised;  (d)  added 1040 

1.736  (b),  (d),  (e)  and  (f)  revised 

1040 

1.736  Added 1041 

1.767  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

1.1105  Table  amended 1041 

1.1157  (d)  added 59825 

1.1159  (e)  added 59825 

1.1162  (c)(1)  and  (2)  added 59825 

1.1307    (b)(4)    introductory    text 

correctly  revised 61446 

1.1402  (c)  revised;  (1)  through  (m) 
added 12024 

1.1403  Heading  revised;  (e)  added 
(effective  date  pending) 12025 

1.1404  (g)(12)  and  (h)  through  (k) 
redesignated  as  (g)(13)  and 
(k)  through  (n);  new  (g)(12), 
(h),  (i)  and  (j)  added  (effec- 
tive date  pending) 12025 

1.1409  (e)  revised;  (f)  added  (effec- 
tive date  pending) 12025 

1.1417  Added  (effective  date  pend- 
ing)  12026 

1.1418  Added  (effective  date  pend- 
ing)  12026 

1.2101  Revised 2340 

1.2102  (a)  and  (b)  revised;  note 
added 2340 

(a)(10)  added;   (b)(4)  introduc- 
tory text  revised 6103 


Note:  Botdface  page  numbers  indicate  1997  changes. 
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Correctly  revised 10780 

1.2103  (a)  revised;  (d)  added 2341 

1.2104  (d)  and  (g)  revised 2341 

1.2105  Revised 2341 

1.2107  (b)  and  (c)  revised 2342 

(c)  corrected 12659 

1.2108  (b)  and  (c)  revised 2343 

1.2109  (a),  (b)  and  (c)  revised 2343 

1.2110  (eK4)(l)  revised 55356 

Revised 2343 

(f)(2)  corrected 12659 

(f)(4)(ll).  (ill)  and  (Iv)  revised 

17122 

1.2111  (c)    and    (d)    revised;    (e) 
added 2346 

1.2112  Added 2347 

1.2113  Added 2348 

2.106  Table  amended 6674 

5.70  Added 55529 

15.120  Added 20133 

15.205  (d)(5)  added 58658 

15.209  (g)  revised 58658 

15.242  Added 58658 

20.3  Amended 2637 

20.18  Revised 2637 

20.20  Added 6i871 

21.113  Heading  revised;  (d)  added 

55530 

21.959  (a)(2)  revised 2348 

21.960  (b)(4)  and  (d)(1)  revised 2348 

22  Authority  citation  revised 20338 

22.137   (a)(1)   and   (2)   added;   (b) 

amended 10344 

22.369  Heading  revised;  (d)  added 

55530 

22.903  Revised 63872 

Removed 20338 

23.20  (f)  added 55530 

24  Deadline  establishment 2170 

Order 10153 

24.18  Added 55531 

24.304  (a)(2)  revised 2348 

24.309  (b)  and  (f)  revised 2348 

24.439  (a)(3)  added 10344 

24.704  (a)(2)  revised 2349 

24.709  (b)(9)  added 55356 

(b)(9)  revised 17122 

24.711  (b)  and  (c)  revised 2349 

24.712  (b)  added 2349 

(c)  correctly  desigrnated  as  (b) 

12659 

24.716  (c)  and  (d)  revised 2349 

24.717  (c)  revised 2349 

24.839  (a)(1)  and  (2)  added 10344 

25.113  (b)  amended  (effective  date 

pending) 64172 


Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.115  (c)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.130  (d)  amended  (effective  date 
pending) 64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.131  (b)  and  (j)  revised  (effec- 
tive date  pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.137  Added  (effective  date  pend- 
ing)  64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.142  (d)  and  (e)  added 59295 

25.143  Corrected 51378 

25.145  Added  (0MB  number  pend- 
ing)  61456 

25.201  Amended 59296 

25.203  (i)  added 55531 

25.204  (g)  added 61457 

25.210  (b)  and  (c)  through  (J)  re- 
designated as  (c)  and  (e) 
through  (1);  new  (b)  and  new 

(d)  added 61457 

25.212  (c)  correctly  revised 51378 

25.259  Added 59296 

25.260  Added 59296 

26.105  Added 55531 

27.62  Added 55532 

27.203  (b)  revised 2349 

27.209  (d)  revised »^,..., 2349 

27.324  (a)(3)  added;  (b)(jl)' revised 

10344 

36.125  (a)(5)  revised 2124 

36.601  (c)  revised 2124 

36.612  (a)  introductory  text  re- 
vised   2124 

36.613  (a)  introductory  text 
amended 2124 

36.621  (a)(1)  and  (4)  introductory 
text  amended;  (a)(2),  (3), 
(4Kii)(A)  and  (C)  revised 2124 

36.622  (a)  Introductory  text  and 
(b)  Introductory  text  revised 
2125 

36.631  (a)  through  (d)  revised 2125 

42.10  Removed 59604 

42.11  (a)  revised;  (c)  removed 59604 

43.51  Regulation  at  61  FR  59200 

eff.  10-1-97 51378 

(d)  revised 64751 


Note:  Boldtoce  page  numbws  Indteata  1997  changes. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1997  THROUGH  APRIL  30.  1998 


TITLE  47  Chapter  l-Con. 

43.61    (c)    added    (effective    date 

pending) 64752 

Regrulatlon  at  62  FR  64752  eff. 

2-9-98;  corrected 5743 

Regulation  at  62  FR  45761  eft. 

l-2a-98 8578 

52  Order 55762 

Waiver 64759 

52.7  (b)  revised;  (f)  added 55180 

52.11  (c)  and  (g)  revised;  (h)  and 

(i)  added 55180 

52.12  Added 55180 

52.13  (b)  revised:  (c)  through  (g) 
added 55181 

52.15  (d)  and  (e)  added 55182 

52.16  Added 55183 

52.111  Added 16441 

54  Agency  practice  and  proce- 
dure rules 162 

54.101  (a)  introductory  text  and 

(b)  revised:  (a)(1)  amended 2125 

54.201  Heading  revised:  (a)(2)  and 
(3)  redesignated  as  (a)(3)  and 

(4);  new  (a)(2)  added 2125 

54.301  Revised 2126 

54.303  Revised 2128 

54.307  (a)(4)  revised 2128 

54.400  (a)  and  (d)  revised 2128 

54.401  (d)  amended 2128 

54.403  (d)  added 2128 

54.500  Revised 2128 

54.501  Revised 2129 

54.502  Revised 2129 

54.503  Revised 2129 

54.504  Heading,  (a),  (b)  heading, 
(1),  (2;^iiitr^actory  text  and 
(v)  revised;  (b)(3)  and  (c)  re- 
designated as  (b)(4)  and  (d); 
new  (b)(3)  and  new  (c)  added; 

new  (b)(4)  amended 2129 

54.505  (b)(4)  and  (0  added;  (d)  re- 
moved   2130 

54.506  Added 2130 

54.507  (c)  amended 56120 

-(€)     and     (f)     revised;     (g)(4) 

amended 2130 

(a)  amended 3832 

54.511    (b)    and    (c)    revised;    (d) 

added 2130 

54.517  (a)  revised 2131 

54.518  Added 2131 

54.519  Added 2131 

54.603  Heading,    (b)(1)   introduc- 
tory text,  (2)  and  (3)  revised 
2131 

54.604  Added 2131 


54.605  (d)  revised;  (e)  added 2131 

54.609  (a)  revised;  (c)  added 2131 

54.619  (b)  and  (d)  revised 2132 

54.623  (c)  amended 56120 

(e)  revised 2132 

(a)  amended 3832 

54.625  Added 2132 

54.703  (b)  and  (c)  amended 2132 

54.705  Revised 2132 

54.709  (a)(4)  revised;  (a)(5)  added 

65038 

(a)  introductory  text  and  (3) 
revised 2132 

61.20  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

Revised 59604 

61.21  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

61.22  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

61.58  (e)(1)  and  (2)  correctly  re- 
designated as  (0(1)  and  (2); 
(e)  reinstated;  CFR  correc- 
tion  13133 

61.72  (a)  introductory  text  re- 
vised  59604 

63.01  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.02  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.05  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.10  Regulation  at  60  FR  15727 

eff.  &-13-96 51378 

Revised  (effective  date   pend- 
ing)  64752 

Regulation  at  62  FR  64752  eff. 
2-9-98 5743 

63.11  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date   pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.12  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date   pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.13  Regulation  at  60  FR  15728 

eff.  &-13-96 51378 

Revised  (effective  date   pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 
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63.14  Regrulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regrulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.15  Regrulation  at  60  FR  15728 

eff.  6-13-96 51378 

63.17  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

(b)     revised     (effective     date 

pending) 64754 

Regulation  at  62  FR  64754  eff. 

2-9-98 5743 

63.18  Regulation  at  60  FR  15729 

eff.  6-13-96 51378 

(e).  (h)  and  (i)  revised;  (k) 
added  (effective  date  pend- 
ing)  64755 

Regrulation  at  62  FR  64755  eff. 
2-9-98 5743 

63.19  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.20  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.21  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

(a)  revised;  (e)  redesigrnated  as 

(h);  new  (e),  (f)  and  (g)  added 

(effective  date  pending) 64758 

Regulation  at  62  FR  64758  eff. 

2-9-98 5743 

64  Order 55762 

Waiver 58686.  60034.  64759 

Authority  citation  revised 64758 

Authority  citation  revised 20338 

64.702  (d)(3)  removed 20338 

64.703  (a)(2)  and  (3)(iii)  amended; 
(a)(4)  added;  eff.  10-1-99 11617 

64.709  Added 11617 

(e)(2)  correctly  added 15316 

64.710  Added;  eff.  10-1-99 11617 

64.1001  (b).  (c)  and  (d)  revised  (ef- 
fective date  pending  in  part) 
64758 

64.1002  Revised  (effective  date 
pending) 64758 

64.1150  Regulation  at  62  FR  43481 

eff.  3-23-98 13798 

64.1300  (c)  and  (d)  revised 58686 

64.1903  (c)  stayed 16696 

64.2001—64.2009       (Subpart       U) 

Added 20338 

68.2  (1)(1)  and  (2)  corrected 54790 


(aX3),    (d)    introductory    text 
and  (j)  revised;  (d)(4)  added 
61654 

68.3  Amended 61654 

68.222  Removed 61664 

68.300  Revised 61664 

68.302  Revised 61664 

68.304  Revised 61667 

68.306  Revised 61667 

68.308  Revised 61671 

68.310  Revised 61682 

68.312  Revised 61689 

68.314  Revised 61690 

68.316  Heading  revised 61691 

68.317  Heading  revised 61691 

68.318  Revised 61691 

69  Waiver 56120 

Clarification  and  waiver .....20334 

69.4  (a)  revised;  (h)(6)  removed 56132 

69.30  (c)  revised;  (d)  added 65622 

69.111  (c)  revised 56132 

69.124  Correctly  revised 66030 

69.153  (c)(1)  and  (d)  revised;  (g) 

added 56132 

(h)  added 2132 

69.155  (c)  revised 56133 

69.612  (a)(3)  amended 2133 

69.616  (d)  amended 2133 

69.619  (b)  revised 2133 

73  Petition  denial 61692 

Petition  denial 165,  8578,  10345 

Order 3832 

Application  for  review 5744 

Policy  statement 11376 

Reconsideration  petition. ..13347,  17736 

73.202  (b)  table  amended 51799.  51800. 

53973.  54791,  55763.  59605.  63674, 

63675.  65764-65766.  66030.  66031. 

66295.  66530,  66826 

(b)  table  ajnended 164,  165, 

2350—2352.  3832—3835,  4195,  4398, 

5464,  5744,  6077—6079,  7308, 

8579—8581,  10346,  11378—11380, 

12412.  12413,  13545,  13546,  17123, 

17124,  18843.  19663,  23226 

73.606  (b)  table  amended 6079 

73.622  (b)  through  (h)  revised 13552 

73.623  (c)  through  (f)  revised 13552 

73.624  (c)  revised 15784 

73.625  (c)(5)  added 13562 

73.682  (a)(22)(i)  and  (24)(iii)(A)  re- 
vised  20134 

73.1030  (a)  redesignated  as  (aXD: 

(aX2)  added 55532 

73.3572  (a)(2)  revised 13562 

73.3612  Revised 16907 


Note:  Botdtoc*  pog*  numbers  Indlcat*  1997  chong**. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  47  Chapter  I -Con. 

74.24  (j)  added 55532 

74  32  Added 55537 

74.706  (d)  revised 13563 

76  Reconsideration  petition 17333 

76.5  (mm)(2)  revised;  (mm)(3)  and 

(4)  added 61031 

76.77  (a)  revised 16907 

76.613  Heading,  (b),  (c)  and  (d)  re- 
vised (effective  date  pending) 

61031 

Regulation  at  62  FR  61031  eff. 

3-13-98 15103 

76.620  Added 61031 

76.701  Regulation  at  62  FR  28373 

eff.  10-31-97 61034 

76.702  Regulation  at  62  FR  28373 

eff.  10-31-97 61034 

76.800  Added  (effective  date  pend- 
ing)  61031 

76.802  (a)  and  (g)  revised;  (1) 
added  (effective  date  pend- 
ing)  61031 

Regulation  at  62  FR  61031  eff. 
3-13-98 15103 

76.804  Added  (effective  date  pend- 
ing)  61032 

Regulation  at  62  FR  61031  eff. 
3-13-98 15103 

76.805  Added 61033 

76.806  Added 61034 

76.922  Regulation  at  62  FR  15127 

eff.  9-4-97 52952 

(b)(5)(i)  introductory  text  re- 
vised  53576 

76.934    (h)(5)(i).  and   (9)   revised; 

(h)(ll)  addb*.... 53576 

78.19  (c)  redesignated  as  (cXD; 

(c)(2)  added 55533 

78.19  (f)  added 55538 

80.21  (f)  added 55533 

87.23  (a)  redesignated  as  (a)(1); 

(a)(2)  added 55534 

90.7  Amended 52044 

90.129  (e)  revised 55534 

90.153   (a)(1)   and   (2)   added;   (b) 

amended 10345 


90.155  (d)  revised 

90.177  Introductory  text  revised; 

(f)  added 

90.210  (k)(3)  revised;  (k)(6)  added 


52044 


55534 


.52044 


52043 


90.350—90.363  (Subpart  M)  Head- 
ing revised 

90.350  Amended 52044 

90.353  (d).  (e)  and  (f)  revised:  (i) 

added  52044 


90.359  Revised 52044 

90.361     Introductory     text     and 

(c)(2)(iiKB)  revised 52044 

90.805  (c)  revised 2349 

90.812  (a)  and  (b)  revised 2349 

96.42  Added 55534 

95.192  (d)  added 55535 

95.206  (c)  added 55535 

95.405  (d)  added 55535 

95.816     (e)(2)     redesignated     as 
(d)(5);  (c)(6)  and  (e)  revised 

2350 

Corrected 12659 

95.840  Added 55535 

95.1003  (c)  added 55536 

97.13  (c)(1)  correctly  revised 61448 

97.203  (h)  added 55536 

97.205  (h)  added -.55536 

101  Technical  correction 14039 

101.13  (d)  revised 6103 

101.15  (c)  revised 6103 

101.17  Added 6103 

101.31    (b)(3)    introductory    text 
and    (e)(l)(v)    revised;    (b)(6) 

added 55536 

(e)(l)(vi)     and     (vli)     revised; 

(e)(l)(viii)  added 10779 

101.45  (d)  revised 6103 

101.51   (a)  introductory   text  re- 
vised   6104 

101.53  (g)  added 6104 

(a)(1)  and  (2)  added 10345 

101.55  (a)  introductory  text  and  " 
(b)(2)  revised 6104 

101.56  Added 6104 

101.57  (a)(1)  revised 9448 

(a)(l)(ii)(B)  corrected 14039 

101.63  (a)  and  (d)  revised 6104 

101.64  Added 6104 

101.103  (i)(l)  and  (2)  added 6105 

(b)(3)  added 9448 

(b)(3)  corrected 14039 

101.107  Table  amended 6105 

(a)  amended 9448 

(a)  Footnote  8  corrected 14039 

101.109  Table  amended 6105 

101.113  (a)  amended 9448 

(a)  Footnote  8  corrected 14039 

101.115  (c)(2)  Uble  amended 6105 

101.123  Heading  revised;  (e)  added 

55536 

(d)  added 55538 

(e)  correctly  designated 60664 

101.147  (V)  redesignated  as  (v)(l); 

new     (v)(l)     revised;     (v)(2) 
added 6105 
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(a)  amended;  (u)  Introductory 

text  revised 9448 

(a)  Footnote  16  and  (u)  intro- 
ductory text  corrected 14039 

101.803  (a)  and  (d)  amended 9448 

(a)  Footnote  7  and  (d)  Foot- 
note 9  corrected 14039 

101.1201—101.1209      (Subpart      N) 

Added 6106 

101.1209  Corrected 10781 

Proposed  Rules: 

0—199  (Ch.  I) 15353 

0 16938 

1 55204,  55375.  60025.  60750.  65780. 

66321 

460.  770.  10180.  13610.  16188,  16938. 

17974 

2 58932 

11 ...15806 

13 16938 

15 52677 

18 20362 

20 53772.  55700.  60199 

21 60025.  65780 

770 

22 58700 

16938.20364 

24 55375,  55700.  60750 

770.  16938 

25 55932 

11202 

26 770.  16938 

27 770,  16938 

32 65053 

36 59842 

51 9749 

52 54817.  56140.  63301 

53 9749 

54 51622,  65389 

23258 

64 54817,  56140.  63301.  63302 

1943.  9749,  20364 

73 51824.  52677,  54006.  54007.  54819. 

55561,58935-58937. 

61719-61721.  61953.  63690.  65392. 

65781.  65782.  66323.  66324 

193,  194,  2354,  2355,  4206,  6144,  6698, 

6699,  7360.  7361,  8606.  10354,  10355, 

11400,  11401,  12426,  12427,  13027, 

13158,  13612,  13818,  17145,  17146, 

17799,  19226.  19699—19701,  20562. 

20563 

74 52677.  60025,  60750.  65392,  65780 

76 51824.  52677.  61065 

1943 


79 3070 

80 16938 

87 16938 

90 52078,  58700.  60199 

770,  16938 

95 770.  16938 

97 16938 

100 11202 

101 3075.16938 

TITLE      48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter    1    Federal    Acquisition 

Circular  No.  97-03 64912 

Small  entity  compliance  gruide 

64952 

Federal    Acquisition    Circular 

No.  97-04 9048 

Small  entity  compliance  gnlde 

9069 

1.106  Table  amended  (0MB  num- 
bers)  9050,  9051 

1.201-1  (a)  amended 64940 

(b)(2)  amended 9069 

1.402  Amended 64914 

2.101  Regulation  at  61  FR  41468 

confirmed 64914 

Amended 64915 

4.602  Regulation  at  61  FR  67412 
confirmed 9050 

4.603  Regrulation  at  61  FR  67412 
confirmed;  (a)  revisedjt.i 9050 

4.703  (b)(3)  amended 64915 

4.800  Amended 64917 

4.803  (a)(42)  removed 9052 

5.207  Regulation  at  61  FR  41468 

confirmed 64914 

6.001  (a)  amended 64917 

7.403  Regulation  at  61  FR  41468 
confirmed 64914 

8.002  Regulation  at  61  FR  41468 
confirmed 64914 

8.402  Regulation  at  61  FR  41468 

confirmed 64914 

8.404  (b)(4)  amended 64917 

8.901—8.904  (Subpart  8.9)  Regula- 
tion at  61  FR  41468  confirmed 
64914 

9.103  Regulation  at  62  FR  44819 
confirmed 9053 

9.104  Regulation  at  62  FR  44820 
confirmed 9053 
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TITLE  48  Chapter  1 -Con. 

9.508  Regrulation  at  61  FR  41469 

confirmed 64914 

11.001  Amended 9051 

12.102  (d)(2)  and  (3)  revised 64917 

12.203  Amended 64917 

12.206  Amended 64917 

12.214  Revised 9054 

12.301  (c)(2)  amended 64917 

12.602  (a)  and  (b)  amended 64917 

12.603  Regrulation  at  61  FR  41469 
confirmed 64914 

13  Re  vised 64917 

13.103  Regrulation  at  61  FR  41469 
confirmed 64914 

13.202  Regulation  at  61  FR  41469 

confirmed 64914 

15.209  (b)(3)  revised 9055 

15.805-1    Regulation    at    61    FR 

41469  confirmed 64914 

16  Technical  correction 1532 

16.402-1  (b)  introductory  text  re- 
vised  51379 

16.500  Regulation  at  61  FR  41469 

confirmed 64914 

16.701  Amended 64926 

16.703  (c)(l)(vi)  amended 64926 

17.200  Regulation  at  61  FR  41469 
confirmed 64914 

17.204  Regulation  at  61  FR  41470 
confirmed 64914 

19.001  Regulation  at  62  FR  44820 

confirmed 9053 

19.201  Regulation  at  62  FR  44820 
confirmed 9053 

19.302  Regulation  at  621  FR  44820 
confirmed;    (d)   introductory 

text  amended 9053 

(a),  (i)  and  (j)  revised:  (c)(1), 
(d)(l)(i).  (e)(1).  (g)(1).  (2)  and 
(h)(4)  amended 9056 

19.303  Heading  and  (c)  revised 9056 

19.502-1    Regulation    at    61    FR 

41470  confirmed 64914 

19.508  Regulation  at  62  FR  44820 

confirmed 9053 

19.601  Regulation  at  62  FR  44820 

confirmed 9053 

19.602-1    Regulation    at    62    FR 

44820  confirmed 9053 

19.602-2    Regulation    at    62    FR 

44820  confirmed 9053 

19.602-3    Regulation    at    62    FR 

44821  confirmed 9053 

19.811-1    (c)    introductory    text 

amended 64940 

19.1001  Revised 9057 


19.1003  Introductory  text  revised; 

(a)  amended 9057 

19.1006  (c)(l)(i)  amended 64926 

(b)(1)  amended 9057 

22.1006  Regulation  at  61  FR  41470 

confirmed 64914 

22.1300—22.1308     (Subpart     22.13) 

Heading  revised 9058 

22.1300  Revised 9058 

22.1301  Revised 9058 

22.1302  (b)  amended 9058 

22.1303  (a)  introductory  text, 
(b)(1).  (2)  and  (d)  amended 9058 

22.1304  (a)  and  (b)  amended 9058 

22.1305  Amended 9058 

22.1306  Amended 9058 

22.1307  Introductory  text  amend- 
ed  9038 

22.1308  (a)(1)  introductory  text 
amended;  (a)(l)(i)  and  (b)  re- 
vised   9058 

23.1004  (b)  amended 9051 

23.1000—23.1005     (Subpart     23.10) 

Regulation   at   62    FR    12697 

confirmed 9051 

25.402  (b)  revised 9060 

25.1000  Revised 64930 

25.1002  (c)(2)  revised 64930 

29.401-6  (b)  introductory  text  and 

(c)(1)  amended 64930 

30.101  (c)  revised 9060 

31.109  (0(3)  amended 9061 

31.205-6  Regulation  at  62  FR  270 

confirmed;  (p)(l)  revised 64931 

(p)  revised;  interim 9067 

31.205-10  (a)(5)  revised 9067 

31.205-18  (a)  amended;  (c)  and  (d) 
heading  revised;  (e)(3)  added 

64932 

31.205-46  (a)(3)(iv)  revised 64933 

31.205-52  Revised 9068 

32.502-12  (c)  amended 9061 

32.503-3  (b)(2)  amended 9061 

32.602  Regulation  at  61  FR  41470 
confirmed 64914 

32.603  Regulation  at  61  FR  41470 
confirmed 64914 

32.1103  (a)(1)  and  (bX2)  amended 

64926 

33.101  (b)(1)  amended;  (c)  re- 
moved  64933 

33.102  Regulation  at  61  FR  41470 
confirmed 64914 

33.104  Regulation  at  61  FR  41470 

confirmed 64914 


Note:  Boldface  page  numben  Indicate  1997  changes. 
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(aX3Kiil)  redesigrnated  as 
(aX3Kiv);  new  (a)(3)(lil) 
added;  new  (aXSKivXC)  re- 
moved; new  (aX3XIvXD)  re- 
designated as  (aX3XivXC); 
new  (aX3KivMB)  and  (h)  re- 
vised (aK4XiiKA),  (B),  (6)  and 
(e)  amended 64933 

(hX5)  corrected 1532 

33.105  Regulation  at  61  FR  41470 

confirmed 64914 

34.001  Regulation  at  61  FR  41470 
confirmed 64914 

36.602-1  (aX6)  correctly  removed; 
(aX7)  correctly  redesignated 
as  new  (aX6) 51379 

37.103  Corrected 51379 

37.202  Regulation  at  61  FR  41470 

confirmed 64914 

38.000  Regulation  at  61  FR  41470 

confirmed 64914 

39  Regulation  at  61  FR  41470  con- 
firmed  64914 

39.002  Amended , 9068 

39.103  Added 9068 

41.202  (cXD  amended 64926 

42  Heading  revised 9062 

42.000  Revised 9062 

42.001  Revised 9062 

42.002  Revised 9062 

42.003  Revised 9062 

42.101—42.103  (Subpart  42.1)  Re- 
vised   9062 

42.201—42.203  (Subpart  42.2)  Re- 
vised   9062 

42.203  (a)  amended 64940 

42.301  Revised 9063 

42.302  (a)  introductory  text,  (11) 
Introductory  text,  (iv),  (13), 
(20),  (32).  (61)  and  (63)  revised 
9063 

42.602  (cX2)  and  (d)  revised 9064 

42.603  (a)  introductory  text  and 
(b)(1)  introductory  text 
amended 9064 

42.701  Amended 9064 

42.703-1  (a)  amended;  (c)  revised 

9064 

42.703-2  (d)  amended 9064 

42.704  (a),  (b)  and  (c)  revised 9064 

42.705-1  (bXD  revised 64915 

(a)  introductory  text,  (3),  (4), 

(bXD,  (2)  and  (3)  revised 9064 

42.705-2  (bXD  revised 64916 

(aX2)    introductory    text,    (iv) 

and  (b)  revised 9065 


42.705-3  (aX2)  revised 9065 

42.1001—42.1008     (Subpart     42.10) 

Removed 64932 

42.1203  (b)  and  (c)  revised;  (d).  (e) 
and  (0  redesignated  as  (f),  (g) 
and  (h);  new  (d)  and  new  (e) 
added 64934 

(c)  corrected 1533 

42.1204  (b)  through  (e)  redesig- 
nated as  (c),  (e).  (h)  and  (i); 
heading,  (a)  introductory 
text,  (1),  (2)  Introductory 
text  and  new  (e)  revised;  new 
(b).  new  (d).  (f)  and  (g)  added 
64935 

(g)  corrected 1533 

43.301  (aX2Xili)  amended 64926 

44.204  (b)  amended 9069 

45.608-1    Regulation    at    61    FR 

41471  confirmed 64914 

45.608-5    Regulation    at    61    FR 

41471  confirmed 64914 

46.103  (d)  revised 9065 

46.104  (0  revised 9065 

46.502  Amended 9066 

46.801  Regulation  at  61  FR  41471 

confirmed 64914 

47.301-3    (c)    introductory    text 

amended 9065 

47.303-17  (dXD.  (2)  and  (e)  amend- 
ed  64936 

49.002  (a)  amended 64927 

49.501  Amended 64927 

51.103  Regulation  at  61  FR  41471 

confirmed 64914 

52.101  (eX2Xi)  amended 64927 

52.102  Revised 64927 

52.102-1  Removed 64927 

52.102-2  Removed 64927 

52.204-5    Regulation    at    61    FR 

67413  confirmed 9050 

52.204-6    Regulation    at    61    FR 

67413  confirmed;  amended 9050 

52.212-1  Amended 9050 

52.212-4  Amended 9052 

52.212-5    Regulation    at    61    FR 

41471  conHrmed 64914 

Amended 9052,  9058 

52.213-1  Revised 64927 

52.213-2        Introductory        text 

amended 64928 

52.213-3        Introductory        text 

amended 64928 

52.213-4  Added 64928 

Amended 9052.  9058 

52.215-2  Amended 9054 
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52.216-7  Amended 64916 

Amended 9065 

52.216-13  Amended 64916 

Corrected 1533 

Amended ^ 9065 

52.216-15  Amended 64916 

Amended 9065 

52.219-1  Amended 9069 

52.222-35  Amended 9059 

52.222-37  Amended 9059 

52.222-48    Regulation    at   61    FR 

41471  confirmed 64914 

52.223-5    Regulation    at    62    FR 

12697  confirmed 9051 

Amended 9052 

52.230-1  Amended 9061 

52.230-2  Amended 9054 

52.230-3  Amended 9054 

52.230-5  Amended 9061 

52.233-2    Regulation    at    61    PR 

41471  confirmed 64914 

52.233-3    Regulation    at    61     FR 

41472  confirmed 64914 

52.239-1    Regulation    at    61    FR 

41472  confirmed 64914 

52.244-6  Amended 9059 

52.247-64  (f)  corrected 51379 

52.252-1  Revised 64928 

52.252-2  Revised 64929 

53  Technical  correction 648 

53.204-2  (a)  amended 64940 

53.209-1  (d)  amended 64937 

53.213  (a)  through  (e).  (fXD  and 

(2)  amended 64929 

Corrected 1532 

53.214  (c)  ajTiended 64940 

53.215-1  (c)  amended 64940 

53.219  Regulation  at  61  FR  67413 

confirmed 9050 

53.242-1  Amended 64935 

53.243  Amended 64929.  64936 

53.245  Regulation  at  61  FR  41472 

confirmed 64914 

53.249  (a)(2).  (3)  and  (4)  amended 

64940 

53.301-33  Revised 64941 

53.301-279  Revised 64942 

53.301-294   Regulation  at  61   FR 

67413  confirmed 9050 

53.301-1406  Revised 64938 

53.301-1435  Revised 64943 

53.301-1436  Revised 64947 

53.301-1437  Revised 64951 


Chapter  2— Department  of 
Defense  (Parts  200—299) 

201.107  Added 11528 

201.201-1  (c)  revised:  (d)  amended 

11528 

201.304  Amended 11528 

202.101  Amended 11528 

204.805  Amended 11528 

204.7300—204.7304  (Subpart  204.73) 

Added 15317 

204.7303  (a)(2)  and  (4)  corrected 

20447 

209  Technical  correction 17124 

209.104-1  (g)(iil)  added;  interim 

11851 

(g)(i)(A)  introductory  text  and 

(7)  revised;  interim 14837 

209.104-70  (c)  added;  interim 11861 

(a)  revised;  interim 14837 

209.403  Amended 11528 

209.405-2  Added;  interim 14837 

209.409  Added;  interim 14837 

212  Technical  correction 17124 

212.301  Amended 11528 

(f)(iv)  added 15317 

212.503  (a)(xii)  added;  Interim 11861 

213  Technical  correction 17124 

213.005  Added;  interim 11861 

214.206-5  (d)  amended 11628 

216.608  (a)(1)  amended 11528 

215.805-6      (a)(l)(A)(;)      and      (2) 

amended 11628 

216.203-4  (d)(xvi)  amended 11629 

216.301  Removed 11629 

216.301-3  Removed 11529 

216.403-70  Removed 11529 

216.404  Revised 11529 

216.404-1  Redesignated  as  216.405- 

1 11629 

216.404-2  Redesignated  as  216.406- 

2 11629 

216.406-1       Redesignated       flrom 

216.404-1 11529 

216.405-2       Redesignated       from 

216.404-2 11529 

216.406  Added „ 11529 

216.501  (a)(i)  and  (ii)  amended 11629 

216.505  Revised 11629 

216.506  Revised 11629 

217  Technical  correction 17124 

217.103—217.174     (Subpart     217.1) 

Revised 11629 

217.207  Added;  interim 11851 

217.503—217.504     (Subpart     217.6) 

Revised 11530 
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219.702  (a)(i)  and  (ii)  amended 14640 

219.703  (a)  introductory  text  re- 
vised  11530 

219.7104  (b)  and  (d)  amended 11530 

222  Technical  correction ».... 17124 

222.1304  Added;  interim 11851 

223.404   (b)(3)   introductory   text 

and  (4)  revised 11531 

225.000-70  (c).  (j)  and  (m)  revised 

11531 

225.000-71  (a)(l)(i)  and  (cX2)  re- 
vised  11531 

225.102  (a)(3)(A)  revised;  (a)(3)(B) 
and  (C)  redesignated  as 
(a)(3)(C)      and      (D);       new 

(a)(3)(B)  added 11531 

225.105  Amended 11531 

225.109  (a)  and  (d)  introductory 

text  amended;  (d)(1)  added 11532 

225.109-70  Revised 11532 

225.302  (a)(iii)  and  (iv)  revised; 
(a)(v)  added;  (b)(i)  amended 

11532 

225.402  (a)(1)  revised 11532 

225.408  Revised 11532 

225.602  (3)  introductory  text  re- 
vised  11533 

225.603  (1)  redesigmated  as  (a): 
new  (a)  revised;  (b)(1)(D),  (E) 

and  (11)  amended 11533 

225.605-70  Revised 11534 

225.872-1  (d)  removed;  interim 5745 

225.872-4    (c)    Introductory    text 

and  (2)  amended 11534 

225.7005  Revised;  interim 5745 

225.7007-1  Revised;  interim 5745 

225.7007-3  Revised;  interim 5745 

225.7007^  Revised;  interim 5745 

225.7010-1  Introductory  text  re- 
vised; interim 5745 

225.7010-2  Revised;  interim 5745 

225.7010-3  Revised;  Interim 5745 

225.7011^  (b)(3)  amended 11534 

225.7016-1  Revised;  interim 5745 

225.7016-2  (b)  amended;  interim 

5746 

225.7016-3  Revised;  interim 5746 

225.7019-1  (a)  revised;  Interim 5746 

225.7019-3  (a)(l)(lli)  and  (iv)  re- 
moved; (a)(l)(v),  (vl),  (vii) 
and  (b)  redesignated  as 
(a)(l)(lli),    (iv),    (V)   and    (c); 

new  (b)  added;  Interim 5746 

225.7022-1  (b)  amended;  interim 

5746 

225.7022-2  (b)  revised;  interim 5746 


225.7022-3  Revised;  interim 5746 

225.7303-4    Regrulatlon   at   62   FR 

30831  conHrmed 11527 

Revised 11534 

225  Appendix  A  amended 11622 

226.103  Revised 11534 

226.104  Added 11534 

227.676  (b)  revised 11534 

229.101  (d)(1)  amended 11535 

231.205-6  (f)(1)  revised;  Interim 63036 

(a)(2)(l)(A)  through  (li)(B)  re- 
moved  14641 

231.205-70  Revised;  Interim 7309 

(b)(4)  corrected 12862 

231.206-71  Removed 11535 

231.303  (3)  removed;  (4)  redesig- 
nated as  new  (3) 14641 

231.603  (1)  and  (2)  designation  re- 
moved  14641 

231.703  (1)  and  (2)  designation  re- 
moved  14641 

232.006  Added 11535 

232.006-5  Added 11535 

232.070  Added 11536 

232.071  Added 11535 

232.072  Added 11535 

232.072-1  Added 11535 

232.072-2  Added 11535 

232.072-3  Added 11536 

232.102-232.108     (Subpart     232.1) 

Revised 11536 

232.202-4—232.207    (Subpart  232.2) 

Revised 11537 

232.502-1-71  (b)(3)  amended 11537 

232.970  Removed..... „ 11537 

232.970-1  Removed ...^kV, 11537 

232.970-2  Removed 11537 

232.1001—232.1007  (Subpart  232.10) 

Added 11537 

233.204-70  Added 11537 

234.00&-70  Amended 11537 

234.005-70   Regulation   at  62  FR 

9991  confirmed 11527 

234.005-71   Regulation   at   62   FR 

9991  confirmed 11527 

235.001  Revised 11537 

235.002  Removed 11538 

235.7006    Regulation    at    62    FR 

37147  confirmed 11527 

236.102  (3)  and  (4)  redesignated  as 
(4)  and  (5);  new  (3)  added;  In- 
terim  11538 

236.274  (a)  revised;  Interim 11638 

236.570  (c)  revised;  Interim 11538 

236.602-2  Revised 11538 

236.602-4  Revised 11538 
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TITLE  48  Chapter  2-Con. 

236.609-70  (b)  revised 11539 

237.102  Removed 11539 

237.104  (f)(i)  amended 11539 

237.170  Removed 11539 

237.170-1  Removed 11539 

237.170-2  Removed 11539 

237.170-3  Removed 11539 

237.201  Added 11539 

237.203  Revised 11539 

237.203-70  Redesignated  as  237.270 

11539 

237.205  Redesignated  as  237.271 11539 

237.206  Redesignated  as  237.272 11539 

237.270  Redesignated  from 
237.203-70;  amended 11539 

237.271  Redesignated  from  237.205 
11539 

237.272  Redesignated  from  237.206 
11539 

239.7405  Revised 11539 

239.7406  (c)  introductory  text 
amended 11539 

241  Revised 11539 

242.302  Regulation  at  62  FR  9991 

confirmed 11527 

(a)(4)(A)  and  (19)  revised 11541 

242.1107-70  Regulation  at  62  FR 

9991  confirmed 11527 

Revised 11541 

243.204-70  Regulation   at  62   FR 

37147  confirmed 11527 

(b)  amended;  (c)  added 11541 

243.205-72   Regulation   at   62   FR 

37147  confirmed 11527 

Correctly  revised 17124 

246.703  Revised 6109 

246.704  (1)  removed;  (2)  through 
(5)  redesignated  as  (1) 
through  (4) 6109 

246.770  Removed 6109 

246.770-1  Removed 6109 

246.770-2  Removed 6109 

246.770-3  Removed 6109 

246.770-4  Removed 6109 

246.770-5  Removed 6109 

246.770-6  Removed 6109 

246.770-7  Removed 6109 

246.770-8  Removed 6109 

250.102- rO  Added 11541 

250.201  (b)  amended 11541 

252.204-7004  Added 15317 

252.209-7001  Amended;  interim 14837 

252.209-7003  Added;  interim 11852 

Corrected 16871 

Introductory  text  corrected 17124 

252.209-7004  Added:  interim 14837 


252.212-7001  Regulation  at  62  FR 

37147  confirmed 11527 

Amended 11541 

252.212-7002  Regulation  at  62  FR 

37147  confirmed 11527 

252.225-7001  Revised 11541 

252.225-7003  Revised 11542 

252.225-7006  Amended ....11542 

252.225-7007  Revised 11542 

252.225-7008  Revised 11543 

252.225-7009  Amended 11544 

252.225-7010  Amended 11544 

252.225-7014  Amended 11544 

252.225-7016  Amended;  interim 5746 

252.225-7020  Added 11545 

252.225-7021  Added 11545 

252.225-7026  Amended 11546 

252.225-7027  Revised 11546 

252.225-7029  Revised;  interim 5746 

252.225-7035  Revised 11546 

252.225-7036  Revised 11547 

252.225-7037  Revised 11548 

252.229-7004  Amended 11548 

252.232-7006  Removed 11548 

252.234-7000  Regulation  at  62  FR 

9991  confirmed 11527 

Amended 11548 

252.234-7001  Regulation  at  62  FR 

9992  confirmed 11527 

Revised 11548 

252.234-7005  Regulation  at  62  FR 

9992  confirmed 11527 

252.234-7006  Regulation  at  62  FR 

9992  confirmed 11527 

252.236-7010  Amended;  interim 11549 

252.236-7012  Added:  interim 11549 

252.237-7019  Removed 11549 

252.241-7000     Introductory     text 

amended 11549 

252.241-7001     Introductory     text 

amended 11549 

252.241-7005  Amended 11549 

252.242-7005  Amended 11549 

252.243-7002  Revised 11549 

252.7027    Regulation    at    62    FR 

30832  confirmed 11527 

253.204-70  (c)(4)(xi)(A)  and  (C)  re- 
vised  11550 

Chapter  2  Appendix  G  amended 

11550 

Appendix  I  amended 11552 

Chapter  4— Department  of 
Agriculture  (Parts  400—499) 

Chapter  4  Policy  statement 9158 
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Chapter  5— General  Services 
Administration  (Parts  500—599) 

Chapter  5  Small  entity  compli- 
ance guide 12969 

501.103  (b)  amended 19194 

503.104-10  Revised;  interim 18844 

503.404  (a)  and  (b)  designation  re- 
moved; interim 18844 

515.106-70  (a)  revised;  interim 18844 

515.406-1  (b)  revised 19194 

532.902  Added;  interim 12966 

532.905  (c)  added;  interim 12966 

532.908  (a)  revised;  interim 12966 

538.203-71  (a)  revised 19194 

552.203-71  Removed;  interim 18844 

552.203-72  Removed;  interim 18844 

552.203-73  Introductory   text   re- 
vised; interim 18844 

552.212-71  Amended;  interim 12967 

552.232-25  Added;  interim 12967 

552.232-70  Revised;  interim 12969 

552.238-72  Revised 19194 

552.238-77  Revised 19195 

552.270-1  Revised;  interim 18844 

552.270-2  Removed;  interim 18846 

552.270-3  Removed;  interim 18846 

552.270-4    Introductory    text    re- 
vised; interim 18846 

552.270-5  Removed;  interim 18846 

552.270-6    Introductory    text    re- 
vised; interim 18846 

552.270-20  Amended;  interim 18846 

570.107  Added;  interim 18846 

570.204-^  Revised;  interim 18846 

570.303  (a)(7)(i)  and  (8)  revised; 

interim 18846 

570.305  Revised;  interim 18846 

570.306  Removed;  interim 18846 

570.307  Revised;  interim 18847 

570.308-1  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 18847 

570.308-2  Revised;  interim 18847 

570.308-3  Revised;  interim 18847 

570.309  Revised;  interim 18847 

570.310  Revised;  interim 18847 

570.401  Revised;  interim 18847 

570.602-2    (c)(3),    (d).    (e)(3)    and 

(f)(3)  revised;  interim 18847 

570.701  (c),  (d).  (0.  (g),  (h),  (j)  and 

(k)  revised;  interim 18847 

570.702  Revised;  interim 18847 

570.703  (a)(25)  removed;  (a)(26)  re- 
designated as  (a)(25) 18848 

570.704  Revised;  interim 18848 


Chapter  8— Department  of 
Veterans  Affairs  (Parts  800—899) 

801.301-70  (c)  revised  (0MB  num- 
bers)  17335 

810  Removed 17335 

811  Added 17335 

812  Revised 17338 

836.202  (a)  amended 17338 

836.206  Amended 17338 

833.102  Introductory  text  and  (b) 
amended 15318 

833.103  (a)(1)  revised;  (a)(2)(ii) 
amended;  (a)(3)  and  (4)  re- 
moved; (a)(5)  redesignated  as 
(a)(3);  new  (a)(3)(vi)  removed; 
new  (a)(3)(vii),  (viii)  and  (Ix) 
redesignated     as      (a)(3)(vi), 

(vii)  and  (viii) 15318 

833.103  (c)  removed;  (b)  redesig- 
nated as  new  (c);  new  (b)  and 

(f)  added;  (e)  revised 15319 

83:^.105  Removed 15319 

833.106  Revised 15319 

833.214  Added 15319 

852.210-70        Redesignated        as 

852.211-70 17338 

852.210-71        Redesignated        as 

852.211-71 17338 

852.210-72        Redesignated        as 

852.211-72 17338 

852.210-73        Redesignated        as 

852.211-73 17338 

852.210-74        Redesignated        as 

852.211-74 17338 

852.210-75        Redesignated        as 

852.211-75 17338 

852.210-76        Redesignated        as 

852.211-76 17338 

852.210-77         Redesignated         as 

852.211-77 17338 

852.211-70      Redesignated      from 

852.210-70 17338 

852.211-71      Redesignated      from 

852.210-71 17338 

852.211-72      Redesignated      from 

852.210-72 17338 

852.211-73      Redesignated      fi-om 

852.210-73 17338 

852.211-74      Redesignated      from 

852.210-74 17338 

852.211-75      Redesignated      fi-om 

852.210-75 17338 

852.211-76      Redesignated      fi-om 

852.210-76 17338 
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TITLE  48  Chapter  8-Con. 

852.211-77      Redesignated      from 
852.210-77;  Introductory  text 

amended 17338 

852.211-78      Redesigmated      from 
852.212-70;  introductory  text 

amended 17338 

852.212-70        Redesigmated        as 

852.211-78 17338 

852.22&-70       Introductory       text 

amended 17339 

852.229-71       Introductory       text 

amended 17339 

852.233-70  Revised 15320 

852.233-71  Added 15320 

852.236-73  Removed 15320 

852.271-70  Amended 17339 

870  Authority  citation  revised 17339 

870.112  (a),  I?ootnote  1,  (b)  and 

(c)(1)  amended 17339 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

901.601  Elxistingr  text  designated 

as  (a):  (b)  added 53756 

903.104-10      Redesignated      from 

903.104-11 53756 

903.104-11        Redesigmated        as 

903.104-10 53756 

904.804-1  Heading  and  (b)  revised 

53757 

912  Added 53757 

913.505-1  Revised 53757 

915.207-70  Added 10503 

915.305  (Subpart  915.3)  Added 10504 

915.804-1       Redesignated      from 

915.804-3 53757 

915.804-3  Redesigmated  as  915.804- 

1 53757 

915.804-6  Revised 53757 

915.806-2  Added 53757 

915.1003  (Subpart  915.10)  Removed 

53757 

916.504  Added 53757 

916.505  Added 53757 

927.300  (b)  amended 10505 

927.303  (b)  amended 10505 

927.370  Removed 10505 

927.401  Removed 10505 

927.402-1  (b)  revised;  (c)  through 

(g)  removed;  (h)  redesignated 

as(c) 10505 

927.402-3  Removed 10505 

927.403  Revised 10505 

927.404  Added 10505 

927.408  Added 10506 

927.409  Added 10506 


927.7000—927.7005  (Subpart  927.70) 

Removed 10507 

932.006-4  Added 5273 

932.402—932.407     (Subpart     932.4) 

Heading  revised 53755 

933.102  Added 5375« 

939  Re  vised 5375* 

944  Removed 53755 

952.204-70  Amended;  heading  re- 
vised  51803 

952.227-13  Amended 10507 

952.227-14  Added 10507 

952.227-73  Removed 10508 

952227-75  Removed 10608 

952.227-76  Removed 10508 

952.227-77  Removed 10508 

952.227-78  Removed 10508 

952.227-79  Removed 10608 

952.227-83  Removed 10508 

952.227-84  Revised 10508 

970.0404-1  Amended 51803 

970.0404-2  (e)  added 51803 

970.0404-4    (a)(1)    revised;    (a)(2) 

added 51803 

970.1508-1  Revised 53758 

970.2201  (b)(l)(ii)  revised 51803 

970.2501  (Subpart  970.25)  Added 6274 

970.2602-2  Heading  revised;  exist- 
ing text  designated  as  (a);  (b) 
added 63425 

970.2705  Revised 10508 

970.2706  Revised 10508 

970.2707  Added 10509 

970.3101-3  (b).  (c)  and  (d)  added 

5274 

970.3101-7  Added 5274 

970.3102  Exhisting  text  des- 
ignated as  (a);  new  (a) 
amended;  (b)  added 5274 

970.3102-2  (i)(2)  introductory  text 
amended;   (i)(2Xiv),    (v),   (vl) 

and  (p)  added 5275 

970.3102-5  Revised 5275 

970.3102-7  Revised 5275 

970.3102-17    (b)    heading   revised; 

(b)(3)  added 5275 

970.3103  (b)  revised 5276 

970.3272  Added 5276 

970.5204-1  Revised 51804 

970.5204-13   (d)(8)(iv).   (e)(ll)   and 

(31)  revised;  (e)(37)  and  (38) 

added 5276 

970.5204-14  (d)(8Klv),  (e)(9)  and 
(29)  revised;  (e)(35)  and  (36) 
added 5276 
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970.5204-17  Amended;  heading  re- 
vised   5276 

970.5204-22  Amended 53756 

970.5204-24  Removed 53758 

970.5204-44  Amended 53759 

970.5204-«0  Amended 53759 

970.5204-81  Added 63425 

970.5204-82  Added 10509 

970.5204-83  Added 10611 

970.5204-84  Added 5276 

970.5204-85  Added 5276 

Chapter  12— Department  of 
Transportation  (Parts  1200—1299) 

1201.105-2  (b)(l)(i)  amended 67750 

1201.105-3  Existing  text  des- 
ignated as  (a);  (b)  added 67750 

1201.106  (a)  amended 67750 

1202.1  (b)  through  (j)  redesig- 
nated as  (c)  through  (k);  (b) 
added;  new  (1).  (j)(l)  and  (7) 

revised 67750 

1202.7000  (Subpart  1202.70)  Added 

67750 

1202  Appendix  A  added 67750 

1203.104-11  Heading  revised 67750 

1205.9000  (Subpart  1205.90)  Added 

67750 

1206.9000  (Subpart  1206.90)  Added 

67751 

1209.408-70  (Subpart  1209.4)  Added 

67751 

1214.303  Removed 67751 

1216.405  Redesignated  as  1216.406 
67751 

1216.406  Redesignated  from 
1216.405;  (a),  (b)  and  (c)  redes- 
ignated as  (e)(l)(i).  (ii)  and 

(ill) 67751 

1217.102—1217.102-1  (Subpart 

1217.1)  Removed 67751 

1222.608—1222.6080-4  (Subpart 

1222.6)  Removed 67751 

1224.202  Redesignated  as  1224.203 
67751 

1224.203  Redesignated  from 
1224.202 67751 

1225  Removed 67751 

1236.602-1  (a)  and  (c)  removed 67751 

1237.104-90  Re  vised 67751 

1237.104-91  Added 67751 

1246.705  (a)(3)  revised 67752 

1252.223-70  Revised 67752 

1252.225-90  Removed 67752 

1252.225-91  Removed 67752 

1252.228-70  Revised 67752 


1252.228-72  Revised 67752 

1253.303  (Subpart  1253.3)  Appen- 
dix amended 67752 

Ctiapter  14— Departnnent  of  ttie 
Interior  (Parts  1400-1499) 

1401.106    Table    amended    (OMB 

numbers) 52266 

1425  Removed 52266 

1452.225-70  Removed 52266 

Chiapter  15— Environnnental  Pro- 
tection Agency  (Parts 
1500-1599) 

1505.405  (Subpart  1505.4)  Regula- 
tion at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1511.011-70  Revised 10549 

1514.201-6  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1515.612  (a)(1)  introductory  text 

revised 10549 

1515.900—1515.970-2  (Subpart 

1515.9)  Revised 60665 

Regulation  at  62  FR  60665  eff. 
date  corrected  to  2-10-98 6675 

1535.007  Regulation  at  62  FR 
38477  eff.  date  corrected  to 
12-30-97 418 

1537.200—1537.205  (Subpart  1537.2) 
Regulation  at  61  FR  55118  eff. 
date  corrected  to  12-30-97 690 

1548.102  (Subpart  1548.1)  Regula- 
tion at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1552.209-74  Regulation  at  62  FR 
5348  eff.  date  corrected  to  12- 

30-97 691 

Amended 692 

1552.210-79  Regulation  at  61  FR 
33693  eff.  date  corrected  to  2- 
10-98 6676 

1552.211-70  Amended 10549 

1552.214-70  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1552.217-73  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.217-74  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 


Note:  Boldface  poge  numb«r»  Indlcat*  1997  chong««. 


104 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  OCTOBER  1.  1997  THROUGH  APRIL  30.  1998 


.418 


.418 


..418 


TITLE  4d  Choptef  15-Con. 

1552.235-72  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97 «-4.«" 

1552.23&-74  Regulation  at  62  pk 
38478  eff.  date  corrected  to 
12-30-97 ■«™' 

1552.235-77  Regulation  at  62  fn 
38478  eff.  date  corrected  to 
12-30-97;  amended 

1562.235-78  Regrulatlon  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended *^° 

Chapter  18- National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1801.106  (1)  revised  (0MB  num- 

bers);  interim ^^ 

1802  101  Amended;  Interim »!«« 

1803.104-^  (a)(i)  amended;  interim 


(aX2)  amended;  interim 9X1 

1817.7001    (aXD    redesigmated    aa 

(a);  (aX2)  removed .".-•"  •••*'*^ 

1817.7201  (Subpart  1817.72)  Added     ^^^^ 

1819.603^1819.60^370        (Subpart 

1819.6)  Heading  revised i^^ 

1827.301  Amended *•*?? 

1827.303-70  (bX6)  amended »«»» 

1832.409-170  (d)  amended;  interim 

9967 

1832.402  (e)(1)  revised V;;;;;""^****^ 

1832.412  (f)  redesignated  as  (IXD. 

(f)(2)  added 

Revised 

1832.412-70  Added 

1832.501-2  Revised 

1832.502-2  Revised \*r^ 

1832.702-70  (e)  revised J^ 

1833.210  Added •••— 

1834.7003-1  (c)  amended;  interim 


58688 

.14040 
.14040 
.14040 


.14041 


.9965 


.9954 


1804.570-1804.570-2  (Subpart 

1804.5)  Added;  interim 

1805.201  Removed;  interim ^m 

1805.207  (a)  added;  Interim »5kh 

1806.302-470  (b)  removed;  (c)  re- 

designated  as  (b) ^^^' 

18(y7.105   (bX19)    redesignated   as 

(b)(20) — ■ '^ 

Introductory  text  amended ^i^' 

1807.7205  Revised •.• **^' 

1814.201-670  (d)  amended;  interim     ^^^ 

1815  Revised;  interim ^^^ 

1816.104-1816.104-70         (Subpart 

1816.1)  Added \^ 

1816.402  Revised \^ 

1816.402-2  Revised |;^ 

1816.402-70  (a)  amended ■}^' 

1816.402-270  (a)  amended »^' 

(eXl)  revised;  interim -^ 

1816.404  Added ...... ..aooo/ 

1816.405-270     (b)(2)(ii)     amended; 

j^;^^j^ S 

Revised •• \^^ 

1816.405-271  (a)  revised "i^ 

1816.405-272  (a)  amended "J* 

1816.405-273  Revised \f^ 

1816.405-274  (e)  revised \^ 

1816.405-275  (b)(2)  revised "IJ* 

1816.405-276  Added ......1J1*» 

1816.406-70  (a),  (b)  and  (e)  amend- 

ed 5865/ 

(a)  amended .....13134 

1817.503  Existing  text  designated  ^^ 
as  (2);  (a)  added 58687 


and 


1835.01&-70  (dXD.  (2).  (3).  (5) 

(7)  amended;  interim -^ 

1837.102  Removed \^ 

1837.102-70  Removed -^^^ 

1837.110-70  (c)  removed w»» 

1842  Heading  revised v;"  •"■ 

1842.101-1842.170  (Subpart  1842.1) 

Heading  revised •• 1="-^ 

1842.101  (aXi)  and  (ii)  amended 


..3652 

Heading  revised Jg^O 

1842  102  Heading  revised ^^^^ 

1842.102-70  (b)  introductory  text 

revised ":.;■;;■■■ 

1842.202-1842.271  (Subpart  1842.2) 

Heading  revised 1°**' 

1842  202-70  Redesignated  from 
1842.203;  (aXD  through  (v)  re- 
designated as  (aXD  through 

(5) 

1842.203  Redesignated  as  1842.202- 

1842.803'(b)(l)(D)  added 5^ 

1842.7301  Revised -^^^ 

1843.205-70  Heading  revised;  (a), 
(b)  and  (c)  redesignated  as 
(a)(1).    (2)   and   (3);    new   (b) 

added ••• ^^^ 

1844.201-2  (cX2)  amended;  interim 

95Jo7 

1845.7101-3  (b)  amended... 5^M 

1852.215-73  Removed;  interim WW 

1852.215-74  Removed;  interim ^w 

1852.215-75  Removed;  interim 99w 


.15320 


.15320 
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1852.215-77  Amended;  interim 9965 

1852.215-78  Amended;  interim 9965 

1852.215-79  Amended;  interim 9966 

1852.215-81  Amended;  introduc- 
tory text  revised;  interim 9966 

1852.215-82  Removed;  interim 9966 

1852.216-76  Amended 13134 

1852.216-87  Amended 58688 

Revised 15321 

1852.232-70  Added 14040 

1852.237-72  Removed 58688 

1852.243-70  Amended;  Interim 9966 

Corrected 11480 

Amended 17339 

1852.243-72  Added 17339 

1853.215-2        Redesignated        as 

1853.215-70;  interim 9966 

1853.215-70  Redesignated  from 
1853.215-2;  (a)  amended;  in- 
terim  9966 

1853.232  Redesignated  as  1853.232- 

70;  interim 9966 

1853.232-70     Redesignated     fi-om 

1853.232-2;  interim 9966 

1853.242-70  (g)  amended;  interim 

9967 

1853.245  Redesignated  as  1853.245- 

70;  interim 9966 

1853.245-70     Redesignated     fl:om 

1853.245;  interim 9966 

1853.249  Redesignated  as  1853.249- 

70;  interim 9966 

1853.249-70     Redesignated     from 

1853.249:  interim 9966 

1871.103  (b)  amended;  interim 9966 

1871.104  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d);  new  (c)  amend- 
ed; interim 9966 

1871.105  (a)  revised;  Interim 9966 

(f)  amended;  interim 9967 

1871.301—1871.302  (Subpart  1871.3) 

Removed;  interim 9966 

1871.401-3  (a)(3)  added;  interim 9966 

(a)(2)  and  (bX4)  amended;  in- 
terim  9967 

1871.401-4  (a)(4)  added;  interim 9966 

(aX2)  amended;  interim 9967 

1871.401-5  (bX2)  revised;  interim 

9966 

1871.402  (d)  amended;  interim 9967 

1871.403  Removed;  interim 9966 

1871.505        Introductory        text 

amended;  interim 9967 

1871.604-2  (a)  amended;  (d)  re- 
vised; interim 9966 


1871.604-3  (a)  amended;  interim 

9967 

1872.302  (bXD  revised;  interim 9966 

1872.403-2  (cX2)  amended;  interim 


SfifDO 

1872.505        Introductory        text 

amended;  interim 9967 

1872.702  (bXD  amended;  interim 

9967 

1872.705-1  Amended;  interim 9967 

Chapter  28— Departnr»ent  of 
Justice  (Parts  2800-2899) 

Chapter  28  Revised 16118 

Chapter  52— Departnnent  of  the 
Navy  Acquisition  Regulations 
(Parts  5200-5299) 


5231  Added . 


Proposed  Rules: 


.66827 


....5714 
.55678 

....5714 
....5714 
....5714 
....5714 
....5714 
....5714 
55678 
....5714 


4 

6 

7 

8 

15 

16 

17 

22 

24 : , 

27 

28 5714 

31 5714.  13771 

32 5714.  11074 

33 55678 

35 5714 

42 5714 

43 5714 

44 649.  5714 

45 5714 

46 13770 

49 5714 

51 5714 

62 55678 

4074,  6714.  11074 

53 5714 

203 51623 

204 65782 

214 63047 

215 63047.  63050 

216 54008 

225 59641 

228 14886 

232 11074 

245 54008 


NOTE:Bok«oc*  poge  numb«ft  Indteof.  1997  change 


Note:  BokVoce  page  numben  Indicate  1997  changes. 
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TrrLE4d  Proposed  Rules: -Con. 

252 51623.  5400«,  54017.  59641.  63050 

11074.  14885 

426 52081 

452 52081 

803 _ 1®55 

11865 

16965 

17800 

386 


806 

852 

915 , 

922 

952 386 

970 386,  17800 

1836 23414 

1843 64545 

1852 64545 

23414 

2800—2899  (Ch.  28) 1399 

TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  \he  Secretary 
of  Transportation  (Parts  1  —99) 

1.22  (a)  revised 51804 

1.23  (q)  added 51804 

1.26  (a)(8)  revised 55357 

1.46  (mmm)  and  (nnn)  added 10782 

1.52  (d)  and  (e)  removed 10782 

1.72  Added 51804 

10.13  (a)  and  (b)  revised 51804 

10  Appendix  amended 2172,  4197 

Regulation  at  63  FR  4197  eff. 
date  corrected  to  2-15-98 7311 

Ctiapter  I— Research  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

107.105  (a)  introductory  text  re- 
vised  51556 

107.117  (dK5)  amended 51556 

107.301—107.339  (Subpart  D)  Ap- 
pendix A  amended 51556 

171.5  (aXlXi).  (111KB)  and  (CK3) 
revised 65194 

(a)    introductory    text.    dXii) 
and  (c)  amended 65195 

171.6  (bX2)  table  revised 51557 

(a)  and  (b)  introductory  text 

amended 51558 

171.7  (aX3)  table  and  (b)  Uble 
amended 51558 

171.8  Amended 51558 

171.12  (dXD  amended 51558 

171.16  (a)(2)  amended 51558 

172.101  Table  amended 51559 


Table  and  Appendix  A  amend- 
ed  51560 

172.203  (k)(3)  amended 51560 

172.204  (bXl)    introductory    text 
amended 51560 

172.301  (aX3)  revised 16075 

172.313  (c)  revised 16075 

172.504  (e)  Table  1  amended 16076 

172.606     Introductory     text     re- 
moved; (a)  and  (b)  revised 16076 

172.801—172.807  (Subpart  I)  Rein- 
stated  66899 

172.807  Revised 66902 

173.5  (b)  introductory  text  and 

(3)  revised 8142 

173.6  (c)(3)  amended 51560 

(cX2)  revised 8142 

173.8  (dXD   amended;    (dX5)   re- 
vised   8142 

173.9  (e)  amended 51560 

173.32  (eX2Xl)  amended 51560 

173.56  (bXD  and  (f)  amended 51560 

173.62  (b)  table  amended 51560 

(cX5)  table  corrected 1884 

173.125  (a)  amended 51560 

173.166  (bXD  and  (3X1)  amended 

51560 

173.202  (b)  amended 51560 

173.221  Amended 51560 

173.225  (eX4)  amended 51560 

173.242  (bXD  amended 51560 

173.243  (bXl)  amended 51560 

173.247  (gXlXlliXC)  amended 51560 

173.320  (aX3)  revised 51561 

173.422  (b)(2)  amended 51561 

174.705  Reinstated 66900 

175.700  (b)  amended 51561 

175.706  Reinstated 66900 

176.340  (c)  amended 51561 

176.703  Reinstated 66900 

177.810  Amended 51561 

177.827  Reinstated 66900 

177.840  (e)  amended 51561 

178.36  (aX2)(lli)  amended 51561 

178.44  (b)  Table  1  amended 51561 

178.50      (1)      Introductory      text 

amended 51561 

178.68  (fXlXll)  revised 51561 

178.270-14  (bX13)  revised 51561 

178.338-19  (b)  amended 51561 

178.503  (aXD  amended 51561 

179.15  (b)  heading  and  (fXD  re- 
vised; (e)  introductory  text 

amended 51561 

179.100-19  (a)  amended 51561 

179.100-23  (a)  amended 51561 


Note:  Boidlbc*  pog*  numbws  Indteot*  1997  changm. 


APRIL  1998  107 

CHANGES  OCTOBER  1.  1997  THROUGH  APRIL  30.  1998 


179.100-24  Amended 51561 

179.221-1  Table  amended 51561 

180  Authority  citation  revised 51561 

180.509  (j)  redesignated  as  (j)(l); 

(j)(2)  added 51561 

190.7  (a)  revised 7722 

190.203  (a)  revised 7722 

190.209  Revised 7722 

191  Effective  date  confirmation 
12659 

191.1  (b)(3)  added 61695 

191.3  Amended 61695 

191.21  Amended 7723 

192  Effective  date  confirmation 
12659 

192.1  (b)(5)  added 61695 

192.3  Amended 61695 

192.10  Added 61695 

192.16  (b)(5)  revised 7723 

192.107  (b)(2)  revised 7723 

192.383  Added 5471 

(b)  corrected 20135 

192.614  (c)(4)  removed:  (b)  and  (c) 
redesignated  as  (c)  and  (d); 
(a)  and  new  (c)(2)  introduc- 
tory   text    revised;    new    (b) 

and  (e)  added 61699 

(c)(5)  revised 7723 

192  Appendix  A  amended 7723 

193.2059  (d)(l)(i)  revised 7723 

194  Effective  date  confirmation 
10347 

194.121  (a)  revised 67293 

195  Effective  date  confirmation 
3653 

Response  to  petitions 6677 

Effective  date  confirmation 12659 

Clarification 15321 

195.1  Regulation  at  62  FR  31367 
withdrawn 52511 

(b)(6),  (7)  and  (8)  redesignated 
as  (bK7).  (8)  and  (9);  new 
(b)(6)  added 61695 

195.2  Amended 61695 

195.3  (c)(5)(i)  and  (ii)  revised 7723 

195.9  Added 61695 

195.56  (a)  revised ..' 7723 

195.302  (c)(1)  introductory  text. 

(2)(i)  introductory  text  and 

(ii)  re  vised 54592 

195.442  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (a)  and  new  (c)(2) 
introductory  text  revised; 
new  (b)  added 61699 

199  Notice 59297 

Authority  citation  revised 67294 


199.1  (d)  revised 67294 

Regulation  at  62  FR  67294  eff. 

date  confirmed 14041 

199.3  Amended 13000 

199.11  (e)  revised;  (f)  added 13000 

199.15  (d)(2)  revised;   (e)  and  (f) 

added 13000 

199.17  (a)  revised 7723 

Chapter  II— Federal  Railroad  Ad- 
ministration. Departnnent  of 
Transportation  (Parts  200—299) 

209  Authority  citation  revised 11619 

209.103  Amended 11619 

209.335  (b)  amended 11619 

209.409  Amended 11619 

209  Appendix  A  amended 11619 

213  Authority  citation  revised 11620 

213.15  Amended 11620 

214  Authority  citation  revised 11620 

214.5  Amended 11620 

214  Appendix  A  amended 11620 

215  Authority  citation  revised 11620 

215.7  Amended 11620 

215  Appendix  B  amended 11620 

216  Authority  citation  revised 11620 

216.7  Amended 11620 

217  Authority  citation  revised 11620 

217.5  Amended 11620 

217  Appendix  A  amended 11620 

218  Authority  citation  revised 11621 

218.9  Amended 11621 

218  Appendix  A  amended 11621 

219  Determination 8142 

Authority  citation  revised 11621 

219.5  Amended 63466,  63676 

219.9  (a)  amended 11621 

219.19  Removed 63466 

219.101  (a)(5)  added;  (c)  amended 

63466 

219.104  (a)(3)(li)  amended 63466 

219.201  (b)  amended 63466 

(a)(1)  introductory  text,  (2)  in- 
troductory text  and  (4)  re- 
vised  63676 

219.203  (d)(2)  amended 63467 

219.205  (c)(1)  amended 63467 

219.207  (b)  revised 63467 

219.209  (a)(1)  amended 63467 

219.303  (c),  (d)  and  (e)  removed 63467 

219.601  (b)(2)(i)  amended;  (bK2Kll) 

and  (iii)  removed 63467 

219.603  Amended 63467 

219.703  (d)  removed 63467 

219.709  Removed 63467 

219.803  (a)  amended 63467 
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TITLE  49  Chapter  II -Con. 

219  Appendix  B  amended 63467 

Appendix  A  amended 11621 

220  Authority  citation  revised 11621 

220.7  Amended 11621 

220  Appendix  C  amended 11621 

221  Authority  citation  revised 11621 

221.17  Amended 11621 

221  Appendix  A  amended 11621 

223  Authority  citation  revised 11621 

223.7  Amended 11621 

223  Appendix  B  amended 11621 

225  Authority  citation  revised 11621 

225.19  (c)  amended;  (e)  revised 63676 

225.29  Amended 11622 

225  Appendix  B  revised 63676 

228  Authority  citation  revised 11622 

228.21  Amended 11622 

228  Appendix  A  amended 11622 

229  Authority  citation  revised 11622 

229.7  (b)  amended 11622 

229  Appendix  A  amended 11622 

230.0  Amended 11622.  11623 

231  Authority  citation  revised 11623 

231.0  (e)  amended 11623 

231  Appendix  A  amended 11623 

232  Authority  citation  revised 11623 

232.0  (e)  amended 11623 

232  Appendix  A  amended 11623 

233  Authority  citation  revised 11623 

233.11  Revised 11623 

233  Appendix  A  amended 11623 

234  Authority  citation  revised 11623 

234.6  (a)  amended 11623 

234  Appendix  A  amended 11623 

235  Authority  citation  revised 11623 

235.9  Re  vised 11623 

235  Appendix  A  amended 11624 

236  Authority  citation  revised 11624 

236.0  (f)  amended 11624 

236  Appendix  A  amended 11624 

240  Authority  citation  revised 11624 

240.11  Amended 11624 

240.119  (d)(3)  amended:  (d)(4)  and 

(5)   removed;    (d)(6)   redesig- 
nated as  (d)(4) 63467 

240  Appendix  A  amended 11624 

Chapter  III— Federal  Highway  Ad- 
ministrotiofi,  Department  of 
Transportation  (Parts  300-399) 

377.101—377.105  (Subpart  A)  Au- 
thority citation  removed 11624 

377.201—377.217  (Subpart  B)  Au- 
thority citation  removed 11624 

382  Controlled  substances  and  al- 
cohol testing  rates 2172 


385.3  Amended 60042 

385.9  Revised 60042 

385.11  Revised 60042 

385.13  Revised 60042 

385.15  Revised 60043 

385.17  Revised 60043 

385.19  Revised 60043 

385  Appendix  B  revised 60043 

386  Authority  citation  revised 12414 

386  Appendix  A  amended;  Appen- 
dix B  added 12414 

393.5  Amended 8339 

393.60  Revised 1387 

393.75  (f)  revised;  (g)  and  (h) 
added;  authority  citation  re- 
moved   8339 

395  Interpretation 16697 

Chapter  V— National  Highway 
Traffic  Safety  Administration. 
Department  of  Transportation 
(Parts  500-599)    , 

533.5  (a)  Table  IV  revised 16701 

538  Petition  denied 15322 

541     Appendixes     A     and     A-I 

amended 52045 

571  Petition  denial 19839 

571.105  Amended;  eff.  3-1-99 12664 

571.108  Amended 8145 

571.121  Amended 7727 

571.201  Amended 28 

571.208  Corrected 51379 

Amended 62441 

Amended 3666 

571.214  Amended 16140 

571.223  Amended 3662 

571.224  Amended 3662 

572.31  (a)(3)  revised 5747 

572.35  (cKD  and  (2Xiv)  revised 5748 

572.40  (b)  revised 16140 

572.41  (a)  introductory  text.  (4) 

and  (c)  revised 16140 

572.43  (a)  revised 16140 

589  Petition  denial 19839 

593  Appendix  A  revised 52267 

595  Added 62442 

595.5  (b)(3)  introductory  text  and 

(1)  revised 67754 

Chapter  VI— Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Parts  600—699) 

653  Notice 418 

654  Notice 418 
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Chapter  VII— National  Railroad 
Passenger  Corporation  (AM- 
TRAK)  (Parts  700-799) 

701  Revised 7311 

Ctiapter  X— Surface  Transpor- 
tation Board,  Departnnent  of 
Transportation  (Parts 

1000-1399) 

1002.1  (a),  (e)(1)  and  (f)(6)  table 
revised 8146 

1002.2  (0  revised 8146 

(g)  reinstated;  CFR  correction 

19195 

1039.11  (a)  table  amended 19665 

1111  Authority  citation  revised 

2839 

1111.1  (a)  amended;  (a)(1)  through 

(10)  and  (d)  added 2639 

1111.8  Amended 2639 

1111.9  Redesignated    as    1111.10; 

new  1111.9  added 2639 

1111.10  Redesignated  from  1111.9; 

(a)  revised 2639 

1241  Authority  citation  revised 

51380 

Policy  statement 6S378 

1241.14  Removed 51380 

Proposed  Rules: 

7 18855 

10 55380.  63304 

37 14560 

38 14571 

171 63306 

172 63306.  66903 

174 66903 

175 63306.  66903 

176 66903 

177 66903 

191 67602 

192 51624,  62543,  67602.  67608 

5339 

193.. 67602 

5918 

194 67602 

195 56141.  62543.  65635.  67602,  67608 

5339.  5918,  9993 

213 65401 

216 55204 

223 55204 

229 55204 

231 55204 

232 55204 


195.  1418.  2647 

238 55204 

243 65478 

350 60817 

365 7362 

376 67821 

383 10180 

384 10180 


385. 
387. 
390. 


...7362 
...7362 
.19457 


393 8606,  17812 

395 19457 

397 15362 

531 5774 

571 55562.  63306 

46,  6144,  10355.  14674,  16215,  19467, 

20564 

572 64546 

575 17974 

653 10183 

664 10183 

701 61070 

1000—1399  (Ch.  X) 54820,  64193 


TITLE  50-WILDLIFE  AND 
FISHERIES 

Ctiapter  I— United  States  Fishi  and 
Wildlife  Service,  Department  of 
ttie  Interior  (Ports  1-199) 

17  Critical  habitat  designation 

9967 

17.3  Amended 8870 

17.11  (h)  table  amended 59622.  64320, 

66303 

(h)  table  amended 694,  1763.  3843. 

12686.  13150.  14379 

17.12  (h)  table  amended 54807.  61925 

(h)  table  amended 19849 

17.22  (b)(5)  and  (6)  added 8871 

17.32  (b)(5)  and  (6)  added 8871 

17.42  (f)  added 59622 

17.84  (k)  added 1763 

17.95  (b)  and  (e)  amended 14379 

17.108  (a)(7)  added 63037 

20.134  (b)  revised;  (c)  removed 6361 1 

21.47  Added 10560 

32.70  Amended 2182 

38  Added 11626 


Note:  Boklfoce  pog*  numben  Indicate  1997  changes. 
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Chapter  II— National  Marino  Fish- 
eries Service,  National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

216.111-216.118   (Subpart   J)   Re- 
vised; eff.  2-2-98  through  12- 

31-02 5283 

217.12  Amended;  interim 17955 

222  Authority  citation  revised 8872 

Technical  correction 23226 

222.3  Added 8872 

222.22  (g)  and  (h)  added !."!.'."!!.'.' 8872 

222.34       Added;       eff.       11-27-97 

through  7-31-98 63470 

226  Critical  habitat  designation 

9967 

226.22  Introductory  text  amended 

1393 

226.23  Added 1393 

226  Table  4  added !.!!."."!."l394 

Figure  9  added !."....1395 

227  Authority  citation  revised ..13371 

Technical  correction 23226 

227.4  (m)  and  (n)  added 13371 

227.72  (e){2)(iv)(B)  and   (e)(4)(lv) 

amended;    (e)(4)(ili)    revised; 
interim 17955 

229  Fishery  list 5743 

229.31  Added .'51413 

230  Quotas 15701 

260  Inspection  fees ..."...".....675«5 

285  Inseason  adjustments... .51606,  53247, 

66828 

Temporary  regulations 52666 

Fishery  opening 53577 

285.2  Amended;  interim 669 

285.3  (a)  revised;  Interim 669 

285.9  Added;  interim 669 

285.31  (a)(22)  revised;  interim ""'669 

Chapter  III— International  Regu- 
latory Agencies  (Fishing  and 
Whaling)  (Parts  300-399) 

300  Technical  correction 15324 

300.63  (b)  revised 13009 

Chapter  VI— Fishery  Conservation 
and  Management,  National 
Oceanic  and  Atmospheric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

600  Specifications 419 


Heading  revised 7073 

Technical  correction 10677 

600.5  (a)  and  (b)  amended 7075 

600.10  Amended;  Interim 66551 

Amended 7073,  7075 

600.15      (b)(7)      removed;      (b)(8) 
through  (13)  redesignated  as 

(b)(7)  through  (12) 7073 

600.105  (a),  (b)  and  (c)  amended 

7075 

600.115  (a)  and  (b)  amended 7075 

600.205  (a)  and  (b)  amended 7075 

600.210  (a)  amended 7073 

600.215  (a)(4)  amended !.'7073 

(a)(3)  amended 7075 

600.225  (b)(2)  amended 7075 

600.230  Amended 7073 

600.235  (c)  amended !!.'..7073 

(a)  amended 7075 

600.245  (a)  amended 7075 

600.305  (a)(2).   (3).   (c)(1)  and   (3)"" 

amended 7975 

600.310  (b)  and  (f)(3)  introductoi^ 

text  amended 7073 

(c)(7)(l).   (ill),   (f)(1).   (2)  Intro-"" 
ductory  text,  (5)  and  (h)  in- 
troductory text  amended 7075 

600.320  (c)  amended 7075 

600.325  (c)(3)(ii)  amended !""7075 

600.330  (c)(2)  amended 7073 

(c)  introductory  text.  (1)  and 

(2)  amended 7075 

600.340  (b)(1)  and  (2)(ill)  amended 

7075 

600.405  Amended 7075 

600.415  (c)(2)  amended '..Z 7075 

600.501  (a)(1).  (b).  (e)(l)(i),  (v)  and 

(1)  amended 7075 

600.502  (f)(1)  amended;  (g).  Table 

1  and  Table  2  revised 7073 

600.504  (a)(1)  and  (bX5)  amended 
7075 

600.505  (a)(1).  (2).  (4).  (5).  (6).  (8). 

(28)  and  (b)(1)  amended 7075 

600.506  (a),  (b)(1).  (2),  (c)(2).  (g)(2) 
and  (j)(l)  introductory  text 
revised;  (f).  (h)(1).  (2)(iii). 
(3)(ii)  and  (j)(2)(l)  amended 


(b)  introductory  text  and  (h)(3) 
introductory  text  amended 


.7074 


.7075 


600.507  (a)(4)  and  (1)  amended 7075 

600.511  (c)(1)  amended 7075 

600.512  (a)  amended 7075 

600.515  Amended 7075 
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600.516  (c)  amended 7075 

600.518      (b)(3)      and      (e)(l)(lv) 

amended 7075 

600.520    (b)(2)(ii),    (Hi)    and    (3) 

amended 7075 

600.610  (a)(1)  amended 7075 

600.615  (d)(2)  revised 7075 

600.725  (a),  (b).  (d).  (f).  (g).  (h).  (j). 

(k)  and  (p)  amended 7075 

600.730  (a)  amended 7075 

600.735  Amended 7075 

600.740     (a)     introductory     text 

text,  (4),  (b)  and  (c)  amended 


.7075 


600.745  (a),  (b)(1),  (2)  Introduc- 
tory text.  (vili).  (3)(i)  intro- 
ductory text.  (11).  (ill)  intro- 
ductory text,  (iv),  (V),  (c)(2), 
(d)(1),  (2)  introductory  text, 
(2)(x).  (3)(i)  and  (ii)  introduc- 
tory text  amended 7075 

600.750  Amended 7075 

600.805—600.815        (Subpart        J) 

Added;  Interim 66551 

600.905—600.930       (Subpart       K) 

Added;  Interim 66555 

622  Temporau^y  regulations 52045, 

61700,  63677.  66304.  67010 

Temporary  regulations 1772.  6109, 

10154.  11628.  15784,  15785.  18147 
Fishery  opening 9158 

622.1  Table  1  amended 10565 

622.2  Amended 10565,  18144 

622.4  (d)  and  (p)  revised 67721 

(a)  introductory  text.  (2)  head- 
ing, (ix),  (g)  and  (i)  through 

(1)  re  vised 67722 

Regulation  at  62  FR  67721  eff. 

date  corrected  to  12-30-97 290 

(aK2)(iv),  (v),  (vl)  and  (g)  re- 
vised;     (a)(2)(iil)     and     (q) 

added;  (d)  amended 10565 

(a)(2)(ii).   (o)  heading.   (1)  and 

(2)  amended 10569 

622.5  (a)(l)(l)  revised 10567 

622.6  (b)  revised;  (c)  and  (d)  re- 
moved  10567 

622.7  (a),  (b)  and  (c)  revised 67722 

Regulation  at  62  FR  67722  eff. 

date  corrected  to  12-30-97 290 

622.31  (d)  removed;  (e)  through 
(k)  redesignated  as  (d) 
through  (j) 10567 

622.32  (c)(1)  revised 10567 


622.34  (c).  (g)  introductory  text 
and  (1)  amended;  (1)  revised 
67722 

Regulation  at  62  FR  67723  eff. 
date  corrected  to  1-1-98 290 

(1)  suspended;  (m)  added;  eff.  4- 
29-98  through  10-13-98;  in- 
terim  18146 

622.35  (e)(2)(i)  revised 10567 

622.36  Introductory  text  through 
(c)  redesignated  as  (b)  intro- 
ductory text  through  (3);  (a) 
added 67723 

622.37  Regulation  at  62  FR  47766 

eff.  date  extended 67715 

(d)(3)  revised 444 

(c)(1)  revised 10567 

622.38  (a)  revised;  (h)  added 10567 

622.39  (a)(2)(iv)    added;    (b)(l)(ii) 

and  (V)  revised 67723 

(c)(l)(ii)  revised 8356 

(b)(l)(iii)  suspended;  (b)(l)(iv) 
added;  eff.  4-29-98  through 
10-13-98;  interim 18147 

622.40  (b)(3)(i)  introductory  text 
amended 10568 

622.41  (c),  (d)(1)  and  (3)  revised 
10568 

(h)  added 18144 

622.42  (a)(l)(l)  revised 67723 

(c)(l)(i)  and  (2)(ii)  revised 8356 

(c)  introductory  text  amended 

10569 

(a)  suspended;  (g)  added;  eff.  in 
part  5-14-98  through  10-13-98 
and  4-14-98  through  10-13-98; 
Interim 18147 

622.43  (a)(5)  amended;  (e)  revised 
67723 

(a)(3)(i)  and  (11)  revised;  (c) 
added 10569 

622.44  (a)(1)  introductory  text 
added;  (a)(l)(iii)  and  (2)(i)  re- 
vised; (b)(2)  amended 8356 

(a)(2)(ii)(B)  introductory  text 
revised 10569 

(a)(2)(ii)(A)(2)(i),  (b)(l)(i)  and 
(ii)  introductory  text  amend- 
ed  10569 

622.45  (d)(2)  amended;  (h)  added 
10569 

622.48  (d)(1)  amended;  (c)  revised 

10669 

(i)  added 18144 

622  Appendix  A  amended 67723 

630  Temporary  regulations  ...12687.  23682 
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TITLE  50  Choptef  Vl-Coo. 

630.1  (b)  revised 55341 

630.2  Amended 55361 

630.4  (a)  revised 55361 

630.7  (c)  revised;  (bb)  and  (cc) 

added 55361 

630.21  Revised 55361 

630.23  (a)  and  (b)  amended 55362 

630.24  (a)  redesignated  as  (aXD: 
(aK2)  and  (bK5)  added:  (bXD. 
(2).  (3).  (c).  (dK4)  and  (e)  re- 
vised  55362 

630.25  Heading  and  (a)(1)  revised; 

(b)  amended 55362 

644.5  Suspended;  eff.  3-27-98 
througrh  9-23-98;  interim 14033 

644.10  Added:  eff.  3-27-98  through 

9-23-98:  interim 14033 

644.21  (a)  and  (d)  suspended;  (e) 
added:  eff.  3-27-98  through  9- 
23_Qg  14034 

648Quotas'.."".'."'.'..'.'.'.'.'..52277r5536i'/^ 

Temporary  reg\ilations 64765 

Quotas 445.  3478.  13563,  23227 

Temporary  regulations 2182 

Technical  correction 2184 

Certification 11852 

648.2  Corrected 51361 

Amended 11593 

648.4  (c)(2)(3)(B)  corrected 51361 

(aX3)(l)(B)(2)  removed; 

(aX3Xl)(C).    (5X1XA)(2).    (C). 
(liXAX2).  (C).  (6X1XAX2)  and 

(Ore  vised 63675 

(aXD  introductory  text  revised 

11593 

648.10  (f)(2)  correctly  revised 51381 

(cX5)  revised:  (f)(3)  added 11593 

(d)  and  (f)(3Xi)  revised 15329 

648.13  (d)  added 63675 

648.14  (a)(89)  correctly  revised 52274 

(j)(9)  added 63875 

(uXD  re  vised 66310 

(aX13),  (31Xiii).  (33).  (35).  (36). 

(37).  (47).  (55).  (b). 

ductory    text,    (d) 

tory  text.  (e).  (g) 

tory  text,  (t)  and 

vised:     (aX31Xii) 

(aX31Xiv).    (104)    and    (cX22) 

through  (25)  added 11594 

(aXllO)    and    (111)    added;    in- 
terim  15326 

(aXlOl).  (cX7).  (10),  (24)  and  (25) 
revised:  (aX112)  added 15330 

(aX112)  correctly  designated 19850 

648.17  Added 11595 


(c)  intro- 
introduc- 
introduc- 
(x)(4)  re- 
amended; 


648.23  (a)  introductory  text  re- 
vised   1774 

648.53  (d)  revised 11595 

648.57  Added:  interim 15326 

648.80  (dX2)  and  (3)  revised;  (d)(5) 
added 7730 

Introductory  text  revised 11595 

(aX5)(i)  and  (8)  revised 15330 

648.81  (aX2Xll).  (bX2)  introduc- 
tory text.  (cX2)(i)  and 
(fX2Xii)  revised:  (aX2Xlli) 
added 7730 

(aX2Xl).  (c)(2Xli)  and  (fX2Xii) 
revised 11595 

(d).  (g).  (h)  and  (J)  revised;  (n) 
added 15331 

648.82  (a)  revised 11595 

648.83  (a)(1)  Introductory  text  re- 
vised  11595 

648.86  Introductory  text  and 
(bX3)  added:   (bXD  heading. 

(1).  (11)  and  (2)  revised 11595 

(aXlXD,  (il).  (b)  introductory 
text,  (1)  introductory  text. 
(1).  (11)  and  (3)  revised; 
(aXlXlii)  and  (bX4)  added 15332 

648.87  Heading,  (a)  and  (b)  cor- 
rectly revised 52274 

(a)  introductory  text.  (1)(I)  and 

(11)  revised:  (a)(3)  added 15333 

(aXlXD  corrected 19580 

648.100  (a)  revised 66310 

648.103  (c)  revised 63875 

648.104  (aXD  revised:  (f)  added 63876 

648.143  (a)  amended 66310 

648.144  (aXlXi)  amended 66310 

648.145  (c)  amended 11160 

660  Restrictions 51381,  51814 

Fishery  management  measures 

53577.61701 

Inseason  adjustments 60788,  63876 

Specifications 419 

Technical  correction 10677 

Inseason  adjustments 17736 

660.12  Amended 20540 

660.42  (aX9)  and  (b)(5)  revised 20640 

660.45  (b)  revised 20540 

660.48  (a)(7)  revised;  (aX8)  redes- 
ignated as  (a)(9);  new  (a)(8) 

added 20540 

660.50  (b)(2)  revised 20541 

678  Temporary  regrulations 14837 

679  Reallocation 51609,  53973,  55539 

Temporary  regulations     52046,  53579, 

54397.  54592.  58688.  59623.  61457. 
63877,  63878.  64766,  67754,  68229 
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Inseason  adjustments 52275 

Fishery  management  measures 

65622,65626 

Apportionment 66031 

Temporary  regulations 4600,  6110, 

6111,  6881,  9745,  9974,  10569,  11160. 

11629,  12415.  12416,  12688,  12697. 

12698,  13150.  16705.  17737,  19666. 

19850.  20541 

Specifications 12027 

Implementation 13798 

Quotas 14379 

Apportionment 18848 

679.1  (d)(2)  revised 59298 

679.2  Amended 63890.  66831 

Amended 8360.  11168.  13011 

679.5  (1)(2)  revised 59299 

(l)(l)(iv)  revised 60669 

(c)(3)(ii)(G)  and  (e)(2)(ii)(F) 
added 63890 

679.7  (g)(1)  revised 67760 

(b)  added 8360 

679.20  (g)(5)(ii)  revised 63890 

(a)(8)    redesignated    as    (a)(9); 

new  (a)(8)  and  (c)(6)  added 68228 

(b)(l)(iii)  and  (iv)  redesignated 
as  (b)(l)(iv)  and  (v);  new 
(b)(l)(iii)  added;  (c)(l)(ill). 
(2)(ii).  (3)(iii)  and  (f)(2)  re- 
vised   8360 

(c)(5)  amended;  (i)  added 13011 

679.21  (e)(l)(iii)  through  (vi)  and 
(7)(iv)  through  (vii)  redesig- 
nated as  (e)(l)(iv)  through 
(vii)  and  (e)(7)(v)  through 
(viii);  (e)(3)(il)(A),  (C)  and  (6) 
revised;    new    (e)(l)(iii)    and 

new  (7)(iv)  added 66831 

(e)(3)  through  (8)  redesignated 
as  (e)(4)  through  (9);  new 
(e)(3)  added;  new  (e)(7)(i)  re- 
vised   8361 

(e)(3)(iv)(D)  revised 11168 

679.22  (c)  revised 13011 

679.23  (d)(1)  revised 11168 

679.24  (e)(2)(iv)  introductory  text 
ad  (A)  through  (D)  redesig- 
nated as  (e)(3)  introductory 
text,  and  (i)  through  (iv); 
(e)(1),  (2)(ii)  and  new  (3)  in- 
troductory text  revised 11167 

679.27  Added 63890 

(a)  and  (b)  revised 65381 

679.28  Added  (effective  date  pend- 
ing in  part) 5843 

679.31  Revised 8361 


679.40  (a)(5)(ii)(B)  revised 59299 

679.42  (c)  revised 60669 

(c)(2)(iil)  corrected 6631 1 

(b)  revised 11167 

679.50  (i)(2)(xiv)(E)«)  revised 60182 

(c)(l)(i),   (ii).   (3)  Introductory 

text,  (d)(1)  and  (2)  revised 63891 

Heading.  (c)(l)(vl),  (vii). 
(i)(l)(i).  (iii).  (2)(xiv)  intro- 
ductory text.  (G)  and 
(j)(7)(iv)  revised; 

(h)(2)(i)(A)(4)  removed; 

(h)(2)(i)(A)(5)  redesignated  as 

(h)(2)(i)(A)(4) 67760 

(c)(2)(iv)  revised 11168 

679.64  Revised 68231 

679  Tables  1  and  3  amended 60670 

Appendix  A  added 5845 

Appendix  A  correctly  des- 
ignated  8361 

Tables  3  and  10  amended 11168 

Table  2  amended 13011 

Tables  10  and  11  amended 13012 

Table  11  revised 15335 

697.2  Amended;  interim 10155 

697.7  (c)  added;  interim 10155 

Corrected 14042 

Proposed  Rules: 

14 64335 

3298 

17 52679,  54018,  54020.  54028.  55563, 

55774.  59334,  60676.  61953,  62276. 

63062,  64337.  64340.  64799,  64800, 

65237.  65783,  65787.  66325.  66583. 

67041.67324 

1418.  1948,  3301,  3863.  3877.  4207,  4608, 

10817,  13819,  13825,  14060,  14414, 

14641,  14885,  14892,  15142.  15152. 

15158,  15164,  15808,  15813,  15820. 

16217,  16218.  16294.  17350.  17981 

18 5340 

20 13748.  14415 

21    15698 

23 64347 

4613 

32 53773 

36 13158 

100 66216 

7387 

216 55564.  61077 

222 59335 

1807.  11482.  13832,  19468 

226 62741.  66584 

4212.  4615,  11482.  11750.  11774.  23710 

227 54018.  66325 
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TITLE  50  Proposed  Rules: -Con. 

1807.  11482.  11750,  11774.  11798. 

19468, 

229 

285 54035. 

16220.  17353 

300 1812.  3693.  11401 

424 


425 

600 55774.  593*6.  65055.  66844. 

4618.  8607.  11402.  12427 

622 53278.  55205.  58703.  65056. 

1813.6004 

630 54035, 

642 

644 54035. 


13832. 

23711 
65402 
63308 

20565 

11649 
.16955 
66325 
67608 
.  15375 
68246 

23711 
63308 
53281 
63308 


17353.  19235.  20565 

648 53589,  54427,  55211.  55849,  60676. 

62S43   iM64.  63309,  65065,  66844 
....  466.  2651,  6510.  6699,  6701,  9500,  9771, 

13028 

654 20162 

660 55212.  66049.  67610 

2195,  3532.  13833.  14675,  19878 

678 54035,  63308 

679 59844.  60060.  606fi2,  62545.  63690. 

65402.  65635.  65638.  65644,  67041 

2654.  5777.  8387.  10583,  13161,  15376, 

16223,  18863,  23261.  23712 
697 18178 
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1997 
62  FR  Page 

35337-35657 July  1 

3565»-35945 2 

35947-36197 3 

36199-36446 7 

36447-36643 8 

36645-36963 9 

36965-37124  10 

37125-37484  11 

37485-37706 14 

37707-38014 15 

38015-38202 16 

38203-38420 17 

38421-38896 18 

38897-39100 21 

39101-39414  22 

39415-39745 23 

39747-39916 24 

39917-i0251  25 

40253-40425 28 

40427-40726 29 

40727-40910 30 

40911-41247  31 

41249-41803 Aug.  1 

41805-42036 4 

42037-42208  5 

42209-42383 6 

42385-42645 7 

42647-42895 8 

42897^3065 11 

43067^3267 12 

43269^3452 13 

43453-43628 14 

43629-13916 15 

43917-44065 18 

44067^4198 19 

44199-44390 20 

44391^4533 21 

44535-44879 22 

44881^5139 25 

45141-15292 26 

45293-45521  27 

45523-45708 28 

45709-46173 29 

46175-46430 Sept.  2 

46431-46663 3 

46665-46865 4 

46867-47136 5 

47137-47358 8 

47359-47550 9 

47551-17743 10 

47745-47912 11 

47913-48163 12 

48165-48448 15 

48449^8729 16 

48731-J8934 17 

48935-19119 18 

49121-19416 19 


49417-49588 22 

49589-49904 23 

49905-50228 24 

50229-50477 25 

50479-50848 26 

50849-50994 29 

50995-51366 30 

51367-51591 Oct.  1 

51593-51757 2 

51759-52003 3 

52005-52224 6 

52225-52469 7 

52471-52651 8 

52653-52927 9 

52929-53221 10 

53223-53527 14 

53529-53710 15 

53711-53928 16 

53929-54338 17 

54339-54568 20 

54569-54756 21 

54757-55139 22 

55141-55327 23 

55329-55493 ; 24 

55495-55724 27 

55725-56048 28 

56049-58620 29 

58621-58874 30 

58875-59273 31 

59275-59557 Nov.  3 

59559-59771 4 

59773-59990 5 

59991-60154 6 

60155-60449 7 

60451-60635 10 

60637-60762 12 

60763-60993 13 

60995-61205 14 

61207-61432 17 

61433-61618 18 

61619-61896 19 

61897-62237 20 

62239-62494 21 

62495-62686 24 

62687-62944 25 

62945-63246 26 

63247-63439 28 

63441-63625 Dec.  1 

63627-63823 2 

63825-64130 3 

64131-64261 4 

64263-64509 5 

64511-64675 8 

64677-65003 9 

65005-65195 10 

65197-65308 11 

65309-65592 12 

65593-65739 15 

65741-65990 16 

65991-66250 17 
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1998 


18 
19 
22 
23 
24 
29 
30 
31 


66251-66493  ... 
66495-66811  ... 
66813-66971  ... 
66973-67256  ... 
67257-67547  ... 
67549-67692  ... 
67693-68138  ... 
68139-68530  ... 

63  FR  Page 

1-137 Jan.  2 

139-397 5 

399-653 6 

655-1050  7 

1051-1320 8 

1321-1733 9 

1735-1887 12 

1889-2133 13 

2135-2304 14 

2305-2591  15 

2593-2871  16 

2873-3015 20 

3017-3246 21 

3247-3445 22 

3447-3633 23 

3636-3790 26 

3791-4150 27 

4151-4364 28 

4365-4552 29 

4553-5222 30 

5223-5445 Feb.  2 

5447-5720 3 

5721-5857 4 

5859-6043 5 

6045-6468 6 

6469-6625 9 

6627-6837 10 

6839-7056 H 

7057-7277 12 

7279-7637 13 

7639-8055 17 

8057-8340 18 

8341-8558 19 

8559-8833 20 

8835-9083 23 

9085-9397 24 

939^9718 25 


9719-9923 26 

9925-10122  27 

10123-10287 Mar.  2 


10289-10490  . 
10491-10742  . 
10743-11097  . 
11099-11357  . 
11359-11579  . 
11581-11818  . 
11819-11984  . 
11985-12381  . 
12383-12602  . 
12603-12975  . 
12977-13110  . 
13111-13327  . 
13329-13480, 
13481-13771  . 
13773-14018  . 
14019-14327 
14329-14599 
14601-14801 
14803-15068 
15069-15272 
15273-15738 


3 
4 
5 
6 

9 
10 
11 
12 
13 
16 
17 
18 
19 
20 
23 
24 
25 
26 
27 
30 
31 


15739-16084 Apr.  1 


16085-16386. 
16387-16668  . 
16669-16876  . 
16877-17047  . 
17049-17305  . 
17307-17665  . 
17667-17930  . 
17931-18115  . 
18117-18306  . 
18307-18815  . 
18817-19166  . 
19167-19378  . 
19379-19650  . 
19651-19793  . 
1979&-20052  , 
20053-20294. 
20295-20512 
20513-20684 
23195-23368 
23369-23642 
23643-24096 


2 

3 

6 

7 

8 

9 

10 

13 

14 

15 

16 

17 

20 

21 

22 

23 

24 

27 

28 

29 

30 


26 

27 
Mar.  2 
3 
4 
5 
6 
9 
10 
11 
12 
13 
16 
17 
18 
19 
20 
23 
24 
25 
26 
27 
30 
31 
Apr.  1 
2 
3 
6 
7 
8 
9 
10 
13 
14 
15 
16 
17 
20 
21 
22 
23 
24 
27 
28 
29 
30 
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LSA 

List  of  CFR  Sections   Affected 


May  1998 


Title  1-16 

Changes  January  2,  1998 
through  May  29,  1998 

Title  17-27 

Changes  April  1,  1998 
through  May  29,  1998 

Title  28^1 

Changes  July  1,  1997 
through  May  29,  1998 

Title  42-60 

Changes  October  1,  1997 
through  May  29,  1998 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  desigmed  to 
lead  users  of  the  Code  of  Federal  Regrulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Regrister  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  paurt,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Boldface  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldface  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (62  FR  for 
1997,  63  FR  for  1998)  and  the  page  number.  Example:  24727  in  bold  cite  as  62  FR 
24727.  For  your  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-60.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
Issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA,  assisted  by  Brian  Swidal.  The  LSA 
was  prepared  under  the  direction  of  Raymond  A.  Mosley,  a.ssisted  by  Jim  Hemp- 
hill. INQUIRIES,  telephone  202-523-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley,  Acting  Director,  Of- 
fice of  the  Federal  Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408  or  e-mail  info(gfedreg. nara.gov. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Complete  CFR  Set) 


Titto 


Stock  Number 


Price 


Revision 
Dote 


1,  2  (2  Reserved) (869-034-00001-1) 5.00 

3  (1997  Compilotion  and  Ports  100  and  101)  (869-034-00002-9)  19.00 

4  (869-034-00003-7)  7.00 

5  Ports: 

1-699  (869-034-00004-5)  35.00 

700-1199 (869-034-00005-3)  26.00 

1200-End.  6  (6  Reserved)  (869-034-00006-1)  39.00 

7  Ports: 

1-26 (869-034-00007-0)  24.00 

27-52  (869-034-00008-8)  30.00 

53-209 (869-034-00009-6)  20.00 

210-299  ■. (869-034-00010-0)  44.00 

300-399  (869-034-00011-8)  24.00 

400-699  , (869-034-00012-6)  33.00 

700-899  (869-034-00013-4)  30.00 

900-999  (869-034-00014-2)  39.00 

1000-1199  (869-034-00015-1)  44.00 

1200-1599  (869-034-00016-9)  34.00 

1600-1899  (869-034-00017-7)  58.00 

1900-1939  (869-034-00018-5)  18.00 

1940-1949  (869-034-00019-3)  33.00 

1950-1999  (869-034-00020-7)  40.00 

2000-End  (869-034-00021-5)  24.00 

8  (869-034-00022-3)  33.00 

9  Ports: 

1-199  (869-034-00023-1)  40.00 

200-End  (869-034-00024-0)  33.00 

10  Ports: 

0-50 (869-034-00025-8)  39.00 

51-199 (869-034-00026-6)  32.00 

200^99  (869-034-00027-4)  31.00 

500-End   (869-034-00028-2)  43.00 

11   (869-034-00029-1)  19.00 

12  Ports: 

1-199  (869-034-00030-4)  17.00 

200-219  (869-034-00031-2)  21.00 

220-299  (869-034-00032-1)  39.00 

300^99  (869-034-00033-9)  23.00 

500-599  (869-034-00034-7)  24.00 

60O-End  (869-034-00035-5)  44.00 

13  (869-034-00036-3)  23.00 

14  Ports: 

1-59 (869-034-00037-1)  47.00 

60-139 (869-034-00038-0)  40.00 

140-199  (869-034-00039-8)  16.00 

200-1199 (869-034-00040-1)  29.00 

1200-End  (869-034-00041-0)  23.00 

15  Ports: 

0-299  (869-034-00042-8)  22.00 

300-799  (869-034-00043-6)  33.00 

800-End  (869-034-00044-4)  23.00 


sjan.  1 
» Jan.  1 
»Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 


1998 
1998 
1998 


1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 

1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


TWO 


Stock  Number 


Price 


Revision 
Dcrte 


16  Parts: 

0-999  (86&-034-00045-2)  30.00  Jan.  1.  1998 

1000-End  (869-034-00046-1)  33.00  Jan.  1.  1998 

17  Parts: 

1-199  (869-032-00048-4)  21.00  Apr.  1.  1997 

200-239  (869-032-00049-2)  32.00  Apr.  1,  1997 

240-End  (869-032-0005O-5)  40.00  Apr.  1.  1997 

18  Ports: 

1-399  (869-032-00051-4)  46.00  Apr.  1.  1997 

400-End  (869-032-00052-2)  14.00  Apr.  1.  1997 

19  Parts: 

1-140  (869-032-00053-1)  33.00  Apr.  1.  1997 

141-199  (869-032-00054-9)  30.00  Apr.  1.  1997 

200-End  (869-032-00055-7)  16.00  Apr.  1,  1997 

20  Parts: 

1-399  (869-032-00056-5)  26.00  Apr.  1,  1997 

400-499  (869-032-00057-3)  46.00  Apr.  1,  1997 

500-End  (86&-032-00058-1)  42.00  Apr.  1,  1997 

21  Parts: 

1-99 (869-034-00059-2)  21.00  Apr.  1.  1998 

100-169  (869-032-00060-3)  27.00  Apr.  1.  1997 

170-199  (869-032-00061-1)  28.00  Apr.  1,  1997 

200-299  (869-032-00062-0)  9.00  Apr.  1,  1997 

300-499  (869-032-00063-6)  50.00  Apr.  1.  1997 

500-599  (869-032-00064-6)  28.00  Apr.  1.  1997 

600-799  (869-032-00065-4)  9.00  Apr.  1,  1997 

800-1299 (869-032-00066-2)  31.00  Apr.  1,  1997 

1300-End  (869-032-00067-1)  13.00  Apr.  1.  1997 

22  Ports: 

1-299  (869-032-00068-9)  42.00  Apr.  1.  1997 

300-End  (869-032-00069-7)  31.00  Apr.  1,  1997 

23  (869-032-00070-1)  26.00  Apr.  1,  1997 

24  Ports: 

0-199  (869-032-00071-9)  32.00  Apr.  1,  1997 

200-499  (869-032-00072-7)  29.00  Apr.  1,  1997 

500-699  (869-032-0007J-5)  18.00  Apr.  1,  1997 

700-1699 (869-032-00074-3)  42.00  Apr.l.  1997 

1700-End  (869-032-00075-1)  18.00  Apr.  1.  1997 

25  (869-032-00076-0)  42.00  Apr.  1,  1997 

26  Ports: 

§§1.0-1-1.60 (869-032-00077-8)  21.00  Apr.  1,  1997 

§§1.61-1.169  (869-032-00078-6)  44.00  Apr.  1,  1997 

§§1.170-1.300  (869-032-00079^)  31.00  Apr.  1,  1997 

§§1.301-1.400  (869-032-00080-8)  22.00  Apr.  1,  1997 

§§1.401-1.440 (869-032-00081-6)  39.00  Apr.  1.  1997 

§§1.441-1.500  (869-034-00082-7)  29.00  Apr.  1.  1998 

§§1.501-1.640 (869-032-00083-2)  28.00  Apr.  1,  1997 

§§1.641-1.850 (869-032-00084-1)  33.00  Apr.  1,  1997 

§§1.851-1.907  (869-032-00085-9)  34.00  Apr.  1.  1997 

§§1.908-1.1000  (869-032-00086-7)  34.00  Apr.  1,  1997 

§§1.1001-1.1400 (869-032-00087-5)  35.00  Apr.  1,  1997 

§§1.1401-End  (869-032-00088-3)  45.00  Apr.  1.  1997 

2-29 (869-032-00089-1)  36.00  Apr.  1.  1997 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Tlito 


Stock  Numiser 


Price 

25.00 
16.00 
19.00 
33.00 
10.00 
9.50 


30-39  (869-032-00090-5)  

4(M9  (869-034-00091-6)  

50-299 (869-034-00092-4)  

300-499  (B69-O32-O0093-0)  

500-599  ...: (869-034-00094-1)  

600-End  (869-032-00095-3)  

27  Ports: 

1-199  (869-032-00096-4)  

200-End  (869-034-00097-5)  

28  Ports:. 

1-42  (869-032-00098-1)  

43-end  (869-032-00099-9)  

29  Ports: 

0-99  (869-032-00100-5)  

100-499  (869-032-00101^)  

500-899  (869-032-00102-2)  

900-1899 (869-032-00103-1)  

1900-1910  (§§1900  to  1910.999) (869-032-00104-9)  43.00 

1910  (§§19101000  to  end)  (869-032-00105-7)  

1911-1925  (869-032-00106-5)  

1926  (869-032-00107-3)  

1927-End  (869-032-00108-1) 

30  Ports: 

1-199 (869-032-00109-0)  

200-699  (869-032-00110-3)  

700-End  (86&-032-00111-1)  

31  Ports: 

0-199  (869-032-00112-0)  

20a-End  (869-032-00113-«)  

32  Ports: 

1-39,  Vol.  I 

1-39.  Vol.  n  

1-39,  Vol.  m  ; 

1-190  (869-032-00114-6)  

191-399  (869-032-00115-4)  

400-629  (869-032-00116-2)  

630-699  (869-032-00117-1)  

700-799  (869-032-00118-9)  

800-End  (869-032-00119-7)  

33  Ports: 

1-124  (869-032-00120-1)  

125-199  (869-032-00121-9)  

200-End  (869-032-00122-7)  

34  Ports: 

1-299  (869-O32-00123-5)  

300-399  (869-032-00124-3)  

400-End  (869-032-00125-1)  

35  (869-032-00126-0)  

36  Ports 

1-199  (869-032-00127-«)  

200-299  (869-032-00128-6)  

300-End  (869-032-00129^)  

37  (869-032-00130-8)  


Revision 
Dote 


Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 


48.00 

Apr.  1, 

1997 

17.00 

6  Apr.  1, 

1997 

36.00 

July  1, 

1997 

30.00 

July  1, 

1997 

27.00 

July  1. 

1997 

12.00 

July  1, 

1997 

41.00 

July  1, 

1997 

21.00 

July  1, 

1997 

43.00 

July  1. 

1997 

29.00 

July  1. 

1997 

19.00 

July  1, 

1997 

31.00 

July  1, 

1997 

40.00 

July  1. 

1997 

33.00 

July  1, 

1997 

28.00 

July  1, 

1997 

32.00 

July  1, 

1997 

20.00 

July  1. 

1997 

42.00 

July  1, 

1997 

15.00 

2  July  1, 

1984 

19.00 

a  July  1. 

1984 

18.00 

2  July  1, 

1984 

42.00 

July  1. 

1997 

51.00 

July  1, 

1997 

33.00 

July  1, 

1997 

22.00 

July  1, 

1997 

28.00 

July  1, 

1997 

27.00 

July  1. 

1997 

27.00 

July  1, 

1997 

36.00 

July  1. 

1997 

31.00 

July  1. 

1997 

28.00 

July  1. 

1997 

27.00 

July  1, 

1997 

44.00 

July  1, 

1997 

15.00 

July  1. 

1997 

20.00 

July  1, 

1997 

21.00 

July  1. 

1997 

34.00 

July  1. 

1997 

27.00 

July  1, 

1997 

997 
998 
998 
997 
998 
997 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Tito 


stock  Number 


38  Parts: 

0-17  (869-032-00131-6) 

18-End  (869-032-00132-4) 

39  (869-032-00133-2) 

40  Ports: 

1-49  (869-032-00134-1) 

50-51  (869-032-00135-9) 

52  (52.01-52.1018)  (869-032-00136-7) 

52  (52.1019-End) (869-032-00137-5) 

53-59  (869-032-00138-3) 

60 (869-O32-00139-1) 

61-62  (869-032-00140-5) 

63-71  (869-032-00141-3) 

72-80  (869-032-00142-1) 

81-85  (869-032-00143-0) 

86  (869-032-00144-8) 

87-135  (869-032-00145-6) 

136-149  (869-032-00146-4) 

150-189  (869-O32-O0147-2) 

190-259  (869-032-00148-1) 

260-265  (869-032-00149-9) 

266-299  (869-032-00150-2) 

300-399  (869-032-00151-1) 

400-424  (869-032-00152-9) 

425-699  (869-032-00153-7) 

700-789  (869-032-00154-5) 

790-End  (869-032-00155-3) 

41  CtKipters: 

1.  1-1  to  1-10 

1.  1-11  to  Appendix,  2  (2  Reserved)  

3-6  

7  

8  

9  

10-17  

18.  Vol.  I,  Parts  1-5 

18,  Vol.  n.  Parts  6-19 

18,  Vol.  in.  Parts  20-52 

19-100 

1-100  (869-032-00156-1) 

101  (869-032-00157-0) 

102-200  (869-032-00158-8) 

201-End  (869-032-00159-6) 

42  Ports: 

1-399  (869-032-00160-0) 

400-429  (869-032-00161-8) 

430-End  (869-032-00162-6) 

43  Ports: 

1-999 (869-032-00163-4) 

lOOO-end (869-032-00164-2) 

44  (869-032-00165-1) 

45  Ports: 

1-199  (869-032-00166-9) 


Price 


34.00 
38.00 
23.00 

31.00 
23.00 
27.00 
32.00 
14.00 
52.00 
19.00 
57.00 
35.00 
32.00 
50.00 
40.00 
35.00 
32.00 
22.00 
29.00 
24.00 
27.00 
33.00 
40.00 
38.00 
19.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
14.00 
36.00 
17.00 
15.00 

32.00 
35.00 
50.00 

31.00 
50.00 
31.00 


Revision 
Dote 


July  1 
July  1 
July  1 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
5  July 
July 
July 
July 

3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July  1 
3  July  1 
3  July  1 
July  1 
July  1 
July  1 
July  1 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1996 
1997 
1997 
1997 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1997 
1997 
1997 
1997 

1997 
1997 
1997 

1997 
1997 
1997 


30.00   Oct.  1.  1997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 


Stock  Number 


Price 


200-499  (869-032-00167-7)  18.00 

500-1199 (B69-O32-00168-5)  29.00 

1200-End  (869-032-00169-3)  39.00 

46  Parts: 

1-40 (869-032-00170-7)  26.00 


41-69  (869-032-00171-5) 

70-89  (869-032-00172-3) 

90-139 (869-032-00173-1) 

140-155  (869-032-00174-0) 

156-165  (869-032-00175-8) 

166-199  (869-032-00176-6) 

200-499  (869-032-00177-4) 

500-End   (869-032-00178-2) 

47  Parts: 

0-19  (869-032-00179-1) 


22.00 
11.00 
27.00 
15.00 
20.00 
26.00 
21.00 
17.00 

34.00 


20-39  (869-032-00180-4)  27.00 


40-69  (869-032-00181-2)  

70-79  (869-032-00182-1)  

80-End  (869-032-00183-9)  

48  Chapters: 
1  (Parts  1-51)  (869-032-00184-7)  

1  (Parts  52-99) (869-032-00185-5)  

2  (Parts  201-299) (869-032-00186-3)  

3-6  (869-032-00187-1)  

7-14  (869-O32-O0188-0)  

15-28  (869-O32-O0189-8)  

29-End  (869-032-00190-1)  

49  Parts: 

1-99  (869-032-00191-0)  

100-185  (869-032-00192-8)  

186-199  (869-032-00193-6)  

200-399  (869-032-00194-4)  

400-999  (869-032-00195-2)  49.00 


23.00 
33.00 
43.00 

53.00 
29.00 
35.00 
29.00 
32.00 
33.00 
25.00 

31.00 
50.00 
11.00 
43.00 


1000-1199  (869-032-00196-1) 

1200-End  (869-032-00197-9) 

50  Parts: 

1-199  (869-032-00198-7) 

200-599  (869-032-0019^-5) 

600-End  (869-032-0020O-2) 


19.00 
14.00 

41.00 
22.00 
29.00 


Revision 
Date 

Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


)ct.  1,  1997 


CFR  Index  and  Findings  Aids  .-...    (869-034-00049-6)  46.00      Jan.  1,  1998 

Complete  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  

Individual  copies 

Complete  set  (one-time  mailing)  

Complete  set  (one-time  mailing)  

'Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 


247.00 

1998 

1.00 

1998 

247.00 

1997 

264.00 

1996 

8 

^The  July  1,  1985  edition  of  32  CFR  Parta  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
parts. 

The  July  1,  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49,  consult  the  II  CFR  volumes  issued  as  of  July  1.  1984,  containing  those 
chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  to  March  31,  1997.  The  CFR  volume  issued  April  1,  1990,  should  be  retained. 

*No  amendments  were  promulgated  during  the  period  October  1,  1995  to  Septem- 
ber 30,  1996.  The  CFR  volume  issued  October  1.  1995  should  be  retained. 

8No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  1996 
to  June  30. 1997.  The  volume  issued  July  1,  1996,  should  be  retained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 


other  Related  Publications 


July  1.  1996 


Title  Price 

Federal  Re^ster: 

Yearly  subscription  (with  FR  Index 

andLSA)  607.00 

Yearly     subscription     (without     FR 

Index  andLSA) 555.00 

Individual  copies  8.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  27.00 

Federal  Register  Index: 

Yearly  subscription  25.00 

CFR  Index  and  Finding  Aids  46.00 


Revision  Date 


daily 


1998 


TIT 

Executfv 

July  2,  ] 

PLO 

Revok( 


Correc 
Oct.  29. 

PLO 
Apr.  16. 

PLO 
Apr.  19, 

PLO 
Oct.  22. 

PLO 
Dec.  17. 

PLO 
Jan.  29. 

PLO 
Feb.  18. 

PLO 
July  1,  : 

PLO 
July  10. 

PLO 
July  24, 

PLO 
Oct.  22. 

PLO 
Jan.  13. 

PLO 
Feb.  25, 

PLO 
Mar.  21. 

PLO 
Apr.  21. 

PLO 
Feb.  23, 

PLO 
May  4.  : 

PLO 
Sept.  1, 

PLO 
Feb.  19. 

PLO 
Aug.  2, 

PLO 
Oct.    13, 

7334 
Dec.   12, 

7327 
Feb.  25. 

PLO 
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TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Executive  Orders 

July  2,  1910  Revoked  In  part  by 

PLO  7324 17014 

Revoked  in  part  by  PLO  7326 

19745 

Corrected 24189 

Oct.  29.  1910  Revoked  in  part  by 

PLO  7310 25231 

Apr.  16,  1912  Revoked  in  part  by 

PLO  7324 17014 

Apr.  19,  1912  Revoked  in  part  by 

PLO  7330 26516 

Oct.  22,  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.  17,  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29,  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  1,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  24,  1913  Revoked  in  part  by 

PLO  7330 26516 

Oct.  22,  1913  Revoked  in  part  by 

PLO  7324 17014 

Jan.  13,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  25,  1914  Revoked  in  part  by 

PLO  7324 17014 

Mar.  21,  1914  Revoked  in  part  by 

PLO  7330 26516 

Apr.  21,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  23,  1915  Revoked  in  part  by 

PLO  7324 17014 

May  4,  1915  Revoked  in  part  by 

PLO  7317 7824 

Sept.  1,  1915  Revoked  in  part  by 

PLO  7324 17014 

Feb.  19,  1916  Revoked  in  part  by 

PLO  7330 26516 

Aug.  2,  1916  Revoked  in  part  by 

PLO  7330 26516 

Oct.   13,   1916  Revoked  by  PLO 

7334 29426 

Dec.  12,  1917  Revoked  by  PLO 

7327 29426 

Feb.  25,  1919  Revoked  in  part  by 

PLO  7330 26516 


Oct.  27,  1920  Revoked  in  part  by 

PLO  7330 26516 

Mar.  9.  1927  Revoked  in  part  by 

PLO  7330 26516 

Feb.  14,  1933  Revoked  in  part  by 

PLO  7330 26516 

Mar.  3.  1933  Revoked  in  part  by 

PLO  7330 26516 

Nov.  16,  1933  Revoked  in  part  by 

PLO  7330 26516 

June  15,  1934  Revoked  in  part  by 

PLO  7330 26516 

9080  Amended  by  EO  13082 26709 

10692  See  EO  13082 26709 

12377  See  EO  13082 26709 

12656  Amended  by  EO  13074 7277 

12808  See  Notice  of  May  28,  1998 

29527 

12810  See  Notice  of  May  28,  1998 

29527 

12831  See  Notice  of  May  28.  1998 

29527 

12846  See  Notice  of  May  28,  1998 

29527 

12934  ^ee  Notice  of  May  28. 1998 

29527 

12947  See  Notice  of  Jan.  21.  1998 

3445 

12957  See  Notice  of  Mar.  4.  1998 

11099 

12959  See  Notice  of  Mar.  4.  1998 

11099 

13069  See  Notice  of  Mar.  4.  1998 

11099 

13010  Amended  by  13077 12381 

13072 6041 

13073 6467 

13074 7277 

13075 9085 

13076 9719 

13077 12381 

13078 13111 

13079 17309 

13080 17667 

13081 24385 

13082 26709 

13083 27651 

See  EO  13084 27655 

13084 27655 

See  EO  13083 27651 

13085 29335 


Proclamotions 

7062 

7063 , 

7064 , 


.2871 
.3243 
.3245 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2,  1998  THROUGH  MAY  29,  1998 


TITLE  3 

7065 

7066 


Proclamations— Con. 


4553 

5717 

7067 5719 

7068 10289 

7069 10487 

7070 10489 

7071 10741 

7072 ..11983 

7073 12973 

7074 12975 

7075 16385 

7076 16667 

7077 16875 

7078 17307 

7079 18111 

7080 18115 

7081 18811 

7082 19167 

7083 19795 

7084 20051 

7083 20293 

7086 20511 

7087 23369 

7088 24383 

7089 25145 

7090 25147 

7091 25149 

7092 25151 

7093 26415 

7094 26711 

7095 27191 

7096 27663 

7097 27813 

7098 28887 

7099 28889 


Administrative  Orders 

Memorandums: 

March  5,  1998 


.12377 


Notices: 

Jan.  2,  1998 653 

Jan.  21,  1998 3445 

Feb.  25,  1998 9923 

Mar.  4,  1998 11099 

May  18,  1998 27661 

May  28.  1998 29527 

Presidential  Determinations: 

No.  96-7  of  Dec.  27,  1995  See  No- 
tice of  May  28.  1998 29527 

No.  98-9  of  Jan.  6,  1998 3635 

No.  98-10  of  Jan.  12.  1998 3447 

No.  98-12  of  Jan.  28,  1998 6469 

No.  98-13  of  Jan.  30,  1998 5857 

No.  98-14  of  Feb.  9,  1998 9399 


No.  98-15  of  Feb.  26,  1998 12937 

No.  98-16  of  Mar.  4,  1998 13109 

No.  98-17  of  Mar.  9,  1998 14329 

No.  98-18  of  Mar.  9.  1998 14331 

No.  98-19  of  Mar.  13,  1998 14019 

No.  98-20  of  Apr.  3,  1998 18815 

No.  98-21  of  Apr.  18,  1998 26419 

No.  98-22  of  May  13,  1998 27665 

TITLE  5- ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Managenaent  (Parts  1  —  1199) 

251.101  (0  revised 2306 

351.506  Regulation  at  62  FR  10682 

confirmed 26422 

351.606  Regulation  at  62  FR  10682 

confirmed 26422 

351.608  Regulation  at  62  FR  10682 

confirmed 26422 

410.501  (a)  amended 16877 

532.201—532.285   (Subpart   B)   Ap- 
pendix C  amended;  interim 

6472 

Appendix  B  amended;  interim 

15089 

551.104  Corrected 2304 

551.206  Corrected 2304 

551.208  (c)  heading  corrected 2304 

581  Authority  citation  revised 14757 

581.101  Revised 14757 

581.102  (d),  (e)  and  (f)  revised;  (k) 
added 14757 

581.103  (a)(27),    (28),   (b)(14).    (15) 
and  (c)  revised;  (a)(29).  (b)(16) 

and  (17)  added 14758 

581.104  (j)  removed;  (k)  redesig- 
nated as  (j) 14758 

581.105  (a)  revised 14758 

581.202  (a)  and  (b)  revised 14758 

581.303  (a)  revised 14759 

581.305  (d)  and  (e)  revised 14759 

581.402  Revised 14759 

581.501  Revised 14759 

581  Appendix  A  revised 14759 

Appendix  B  revised 14777 

582.305  (c)  and   (g)  revised;   (m) 

added 14787 

582.402  (a)  revised 14788 

582.501  Revised 14788 

733  Re  vised 4558 

831  Authority  citation  revised 9401, 

17049 
831.201  (bXD  revised 9402 


MAY  1998 
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831.1203  (a)(5)  revised 17049 

831.1204  Revised 17049 

842  Authority  citation  revised 9402 

842.105  (b)  revised 9402 

844  Authority  citation  revised 17050 

844.201  (a)  and  (c)  revised 17050 

870  Authority  citation  revised 9402 

870.301  re)  added 9402 

880  Added 10291 

890.101  (a)  amended 28891 

890.102  (g)  added 9402 

(c)(4)  removed;   (c)(5)  through 

(8)     redesignated     as     (c)(4) 

through  (7) 28891 

890.303  (b)  revised 28891 

Chapter  III— Office  of  Manage- 
ment and  Budget  (Parts 
1300-1399) 

1303  Authority  citation  revised 

20514 

1303.2  Revised 20514 

1303.3  Revised 20514 

1303.10  Revised 20514 

1303.20  Revised 20515 

1303.30  (d)  and  (e)  revised 20515 

1303.40  (f)  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (d)(3);  (c)  and  new 
(d)(3)  revised 20515 

Ctiapter  VI— Federal  Retirement 
Thrift  Investment  Board  (Parts 
1600-1699) 

1605.2  (c)(5)  revised;  interim 4366 

(c)(5)  revised 24380 

1605.4  (c)(1)  revised;  interim 4366 

(c)(1)  revised 24381 

Chapter  )(VI— Office  of  Govern- 
ment Ethics  (Parts  2600-2699) 

2610.102  Amended 13116 

2610.105  (b)(4)  and  (5)  amended; 
(b)(6)  added 13116 

2610.106  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b)  added; 

new  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.108  Heading  revised;  (a)  and 

(b)  amended 13116 

2610.201  (a)  and  (b)  introductory 

text  revised;  (f)  amended 13116 

2610.204  (a)  revised;  (c)  amended 

13116 


2634.906  Amended 15274 

Chapter  XXV— Department  of  the 
Interior  (Part  3501) 

3501.104    Heading    correctly    re- 
vised  20447 

3502.104  (a)  corrected 18501 

Proposed  Rules: 

293 15787 

300 13564 

351 26531 

410 15787 

430 19411 

534 19411 

550 18850 

890 446 

930 8874 

2400-2499  (Chap.  XIV) 16141 

2424 19413 

2429 19413 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  the  Secretary 
of  Agriculture  (Parts  0—26) 

2.28  (b)(17)  added 11101 

6.25  (b)(l)(i)  and  (ii)  suspended 13481 

6.20—6.36   (Subpart)   Appendix   3 

amended 5233 

Appendixes  1,  2  and  3  revised 

20517 

25  Revised;  interim 19114 

Chapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marie  eting  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

51.21  Re  vised 15277 

51.38  Re  vised 15277 

51.490  Revised;  interim 20522 

56  Heading  revised 13330 

56.17  (a)(2)  and  (3)  removed;  new 

(a)(2)  through  (5)  added 13330 

56.36  Revised 13330 

56.37  Amended 13331 

56.40  (a)  revised 13331 

56.76  (e)(5)  amended 13331 

91.37  (a)  Tables  1  through  8  and 

(b)  revised;  (d)  added 16372 

91.38  Revised 16374 

91.39  (a)  revised 16374 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  MAY  29,  1998 


TITLE  7     Chapter  I -Con. 

91.40  (a)  revised 16375 

93.11  Amended 16375 

93.12  (b)(1)  revised 16375 

96.20  Revised 16375 

96.21  (a)  revised 16375 

Chapter  II— Food  and  Nutrition 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

Chapter  II  Heading  revised;  no- 
menclature change;  interim 
9727 

210.9   Regulation   at   62   FR   901 

confirmed;  (b)(20)  revised 9104 

210.19  Regulation  at  62   FR  901 

confirmed;  (f)  revised 9104 

226.2   Regulation   at   62   FR   901 

confirmed;  amended 9104 

Amended;  interim 9727 

226.4    Regulation    at    62    FR   902 

confirmed 9104 

te)  and  (0  amended;  interim 9728 

226.6  Regulation  at  62  FR  902 
confirmed;  (f)(9)  amended 9104 

(c)(3)  and  (k)  introductory  text 
amended;  interim 9728 

226.7  (h)  and  (j)  amended:  in- 
terim  9728 

226.12  (b)  through  (e)  removed; 
(a)  heading  and  new  (b) 
added;  interim 9728 

226.13  Regulation  at  62  FR  902 
confirmed 9104 

(d)(3)(ii)  and  (iii)  amended 9105 

226.14  Regulation  at  62  FR  903 
confirmed 9104 

226.15  Regulation  at  62  FR  903 
confirmed 9104 

(e)(3)  revised;  (f)  amended 9105 

226.16  (k)  added;  interim 9729 

226.17  (b)(7)  amended;  interim 9729 

226.18  Regulation  at  62  FR  903 
confirmed 9104 

(bXll)  amended 9105 

(a)  introductory  text  revised; 

interim 9729 

226.23  Regulation  at  62  FR  903 

confirmed 9104 

(eKl)(i)  and  (h)(6)  amended; 
(e)(l)(iv)  and  (h)(1)  revised; 
(e)(l)(vl)  added 9105 

(d).  (e)(l)(i)  and  (ii)(F)  amend- 
ed; interim 9729 


Chapter  III— Animal  and  Plant 
Health  Inspection  Sen/lce,  De- 
partment of  Agriculture  (Parts 
300-399) 

301  Clarification 25153 

301.45-3  (a)  amended;  Interim 25748 

301.50-3  (d)  illustration  revised 

25155 

301.64  Regulation  at  62  FR  61214 

confirmed 12603 

301.64-3    Regulation    at    62    FR 

61214  confirmed 12613 

301.78-3  (c)  amended;  interim 19652 

(c)  revised;  interim 19798,  20054 

(c)  amended;  interim 25750,  27440 

301.81-3  (e)  amended;  interim 4152 

301.89-3  (f)  amended;  interim 1 

301.89-14  (f)(2)  amended;  (d),  (e) 
and  (0  redesignated  as  (f),  (g) 
and  (h);  new  (d),  new  (e)  and 

(i)  added 1329 

301.93-3  (c)  revised;  interim  ....8836,  16878 

319.34  (Subpart)  Removed 13484 

319.37-1  Amended 13484 

319.37-2  (a)  table  amended 13484 

319.40-2  (c)  amended 13485 

319.56-2t  Table  amended 13485 

319.56-2W  Revised 12396 

354.2  Table  amended 16879 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400—499) 

401.114  Regulation  at  62  FR  63633 

confirmed 14334 

401.120  Regulation  at  62  FR  63633 

confirmed 14334 

405  Heading  revised 17053 

405.1—405.9  (Subpart)  Heading  re- 
moved  17063 

405.7  (d)  introductory  text  re- 
vised  17053 

454.7  Regulation  at  62  FR  63633 

confirmed 14334 

457  Heading  revised 17054 

457.104  Regulation  at  62  FR  63633 
confirmed 14334 

457.105  Regulation  at  62  FR  63633 
confirmed 14334 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 
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457.113  Regrulation  at  62  FR  63633 

confirmed 14334 

457.150  Regrulation  at  62  FR  63633 

confirmed 14334 

457.158  Added 17054 

Chapter  VII— Farm  Service  Agen- 
cy, Department  of  Agriculture 
(Parts  700-799) 

723   Regulation   at  62   FR   15600 

confirmed 9128 

Nomenclature  change 11585 

723.103  Regulation  at  62  FR  15600 
confirmed;  (d)  amended 9128 

723.104  Amended 11582 

723.209  Regulation  at  62  FR  15600 

confirmed;   heading   revised; 

(c)  amended ;..9128 

723.209  Heading  and  (c)  revised; 
Interim 26714 

723.210  (d)  added 11582 

723.213  (c)  removed;  (d)  redesig- 
nated as  new  (c) 11582 

723.216    (a)     Introductory     text. 
(2)(ii)(A)  and  (iii)(A)  revised 
11582 

723.308  Amended 11582 

723.309  Introductory  text  amend- 
ed  11582 

723.409  Heading,  (a),  (b).  (e)(1).  (2) 
introductory  text  and  (f)  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 
11583 

723.501—723.504  (Subpart  E)  Re- 
vised  11583 

783.8  (c)  revised 3791 

Cfiapter  VIII— Grain  Inspection, 
Packers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Service),  Department  of 
Agriculture  (Parts  800—899) 

800.86   (c)(2)   Table   14   amended; 

eff.  6-1-99 20056 

810.104  (b)  amended;  eff.  6-1-99 20056 

Ctiapter  IX— Agricultural  Market- 
ing Sen/ice  (Marketing  Agree- 
ments and  Orders;  Fruits,  Vege- 
tables, Nuts),  Department  of 
Agriculture  (Parts  900—999) 

900.600  Revised 10492 


900.601  Revised  (0MB  numbers) 

10492 

905.306  (a)  Table  1  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

911.234  (Subpart)  Added 15281 

912  Removed 10493 

913  Removed 10493 

915.235  (Subpart)  Added 15281 

916.115  Revised;  interim 16039 

916.160  (b)  revised;  interim 16039 

916.350    (a)(4)(i).    (ii).    (ill).    (Iv) 

Table  1.  (5).  (b)  and  (d)  re- 
vised; interim 16039 

916.356  (a)(1)  introductory  text, 
(iv).  (2)(i).  (3)(i).  (4)  introduc- 
tory text.  (i).  (5)(i).  (6)  intro- 
ductory text.  (i).  (7)(i).  (8)(i). 
(9)(i)  and  (c)  revised;  interim 
16039 

917.110  Revised;  interim 16041 

917.150  Revised;  interim 16041 

917.178  (b)  revised;  interim 16041 

917.442  (a)(4)(l),  (ii).  (iii).  (iv) 
Table  1.  (6).  (b)  and  (d)  re- 
vised; interim 16041 

917.459  (a)(2)  through  (5)  redesig- 
nated as  (a)(3)  through  (6); 
(a)(1)  introductory  text.  (Iv) 
Table  1.  new  (3)(i).  new  (5)  in- 
troductory text,  new  (i).  new 
(6)  introductory  text,  new 
(i).  (b)  Introductory  text.  (1). 
(c)  introductory  text  and  (1) 
revised;  new  (a)(2)  added;  in- 
terim  16042 

925  Nomenclature  change 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

925.215  (Subpart)  Regulation  at 

62  FR  68152  confirmed 14602 

925.304  (b)(1)  introductory  text 
amended;  (b)(l)(i)  through 
(vil)  removed;  (b)(l)(vlli)  and 
(ix)  redesignated  as  (b)(lXli) 
and  (iii);  new  (b)(l)(l)  added; 

interim 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

Introductory  text,  (a)  Intro- 
ductory text  and  (b)(l)(iii) 
revised;  (b)(2)  amended;  in- 
terim  28480 

929.16  Removed 10493 
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TITLE  7     Chapter  IX-Con. 

930.59  (b)  suspended  in  part:  eff. 
1-7-98  through  6-30-98;  in- 
terim  404 

Regulation  at  63  FR  404  con- 
firmed  20019 

930.100  Regulation  at  62  FR  44883 

confirmed;  (a)  revised 20023 

930.141  (a)  revised;  (b)  removed 

14024 

930.159  Added;  interim 404 

Regulation  at  63  FR  404  con- 
firmed; (f)  revised 20019 

930.162  Added;  interim 405 

Regulation  at  63  FR  405  con- 
firmed  20019 

930.200  Revised 14024 

930.250  (Subpart)  Added;  eff.  4-28- 

98  through  6-30-98 20527 

932.230  Revised 20058 

944.106  (a)  table  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

944.503   (a)(1)   introductory   text 

and  (ii)  revised;  interim 28480 

956.202  Revised 29091 

959.237  Regulation  at  62  FR  67696 

confirmed 16392 

959.322  Introductory  text  amend- 
ed; (f)(5)  revised 9130 

966.323  (a)(1),  (2)(i).  (iii)  and  (d)(3) 
revised 146 

(a)(1)  revised 12401 

979.219  Amended;  interim 4368 

Regulation  at  63  FR  4368  con- 
firmed  25389 

980.212  (b)(1)  revised 146 

(b)(1)  revised 12401 

982  Marketing  percentages 3254,  27817 

982.340  Regulation  at  62  FR  53227 

confirmed 9133 

982.432  Removed 10493 

982.457  Removed 10493 

984.347  (Subart)  Regulation  at  62 

FR  58644  confirmed 9135 

985  Marketing  percentages.... 8562,  14334. 

23371 

989  Marketing  percentages 11585 

989.6  Removed 10493 

989.156  Regulation  at  62  FR  60768 

confirmed 4372 

989.211  Removed 10493 

993.405  Limitation  on  handling 

20062 

997.30  (a)  revised;  interim 2850 


997.40  (c)  introductory  text,  (d) 

and  (e)  amended;  interim 2851 

997.101  Regulation  at  62  FR  48751 

confirmed 3255 

998.100  Heading  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  interim 
2851 

998.200  Heading,  (a),  (h)(1)  and  (2) 
revised;  (h)(3)  added;  interim 
2851 

998.409  Regulation  at  62  FR  48751 

confirmed 3255 

999.600  Regulation  at  62  FR  50243 

confirmed 12979 

Chapter  XI— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Miscellane- 
ous Commodities),  Department 
of  Agriculture  (Parts  1200-1299) 

1205.510    (b)(2)    and    (3)(ii)    table 

revised 27819 

Chapter  XIII— Northeast  Dairy 
Compact  Commission  (Parts 
1300-1399) 

1301  Referendum  results  notice 

10111 

1301.13  (e)  added 10110 

Chapter  XIV— Commodity  Credit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400-1499) 

1425  Revised;  interim 17312 

1496  Authority  citation  revised 

11104 

1496.5  (b)(1)  and  (f)  revised 11104 

1499.8  (b)(4)  and  (c)(2)  amended; 

interim 8837 

Chapter  XVII-Rural  Utilities  Serv- 
ice, Department  of  Agriculture 
(Parts  1700-1799) 

1700  Added 16085 

1700.28  (b)  and  (c)  corrected 18307 

1700.30  (b)  corrected 18307 

1703.102  Amended 3637 

1703.103  (a)(3)  amended 3637 

1703.107  (a)(5)  revised 3637 

1703.109    (h)    introductory    text 

amended 3637 
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1703.113  (b)  amended;  (c)  revised 

3637 

1703.122     (e)     introductory     text 

amended 3637 

1728  Authority  citation  revised 

11590 

1728.97  (b)  sunended 11591 

1730  Added 3450 

Chapter  XVIII— Rural  Housing 
Service.  Rural  Business-Cooper- 
ative Service,  Rural  Utilities 
Service,  and  Farm  Service 
Agency,  Department  of  Agri- 
culture (Parts  1800—2099) 

1806  Comment  period  reopened 
1910  Conunent  period  reopened 
1922  Comment  period  reopened 
1930  Authority  citation  revised 


.29091 
.29091 
.29091 
...2135 


1930.122  (b)(4)(l)(AXJ)  amended 2135 

1942.5  (b){l)(ll)(D)  removed; 
(b)(l)(il)(E)  through  (L)  re- 
desigmated  as  (b)(l)(ii)(D) 
through  (K);  (a)(l)(ill),  (b)(1) 
introductory  text,  new 
(ii)(G),  (c)  introductory  text, 
(2)  and  (3)  amended 16089 

1944  Comment  period  reopened 

29091 

1948  Authority  citation  revised 

6052 

1948.101—1948.150  (Subpart  C)  Re- 
moved   6052 

1951  Authority  citation  revised 

6052 

Comment  period  reopened 29091 

1951.211  Amended 16089 

1951.214  Amended 16089 

1951.215  (a)(1)  revised 16089 

1951.852  (b)  amended 6052 

1951.853  (a)  amended;  (bX2)(lx)  re- 
vised  6053 

1951.883  (a)(2)  revised 6053 

1951.901  Amended 6628 

1951.909  (e)(2)(vii),  (viii)  intro- 
ductory text,  (A),  (h)(3)(vlii) 
and  (j)  revised;  (k),  (1)  and 

(m)  removed 6628 

1951.914  Revised 6629 

1951.950  0MB  number 6629 

1951  Exhibit  D  removed 6629 


1955  Conmient  period  reopened 
29091 

1956  Comment  period  reopened 
29091 

1962.1—1962.50    (Subpart    A)    Re- 
moved  29342 

1962.30  Revised 20297 

1962.47  Revised 29341 

1965  Comment  period  reopened 

29091 

1965.12  Revised 20297 

1980.108  (a)(l)(iii)  and  (d)  revised; 

(a)(l)(v)  and  (vi)  added 20298 

1980.175  (h)(3)  added 20299 

2003.10  (c)  table  corrected 3255 

Ctiapter  XXX— Office  of  the  Chief 
Financial  Officer,  Department  of 
Agriculture  (Parts  3000-3099) 

3017.105  Amended 27667 

Chapter  XXXV— Rural  Housing 
Service,  Department  of  Agri- 
culture (Parts  3500-3599) 

3560  Comment  period  reopened 

29091 

Chapter  XUI— Rural  Business-Co- 
operative Service  and  Rural 
Utilities  Service,  Department  of 
Agriculture  (Part  4200-4299) 

4274  Added 6053 

Proposed  Rules: 

1        24467 

28  14839 

29   19414,  19415 

59 27502 

205 5285,  6498,  9975 

210 24686,  25569.  27162 

220 24686,  25569.  27162 

246 19415 

271 24985,  26250 

272 29304 

273 27511,29304 

274 27511 

278 24985,  26250 

279 24985.  26250 

301 4198,  16908 

319 3844,  4198,  23683 

406 4399 

457 4399 

610 446 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  MAY  29.  1998 


TITLE  7 

723 

735 


Proposed  Rules:— Con. 


...5285 
.28488 


800 14840.  15104 

868 2353 

911 6679 

915 6679 

930 3048,  20274 

932 7732 

956 15787.  17125 

958 5472,  26999 

980 5472 

..9160 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
12417 
28292 
15336 


993 

1001 3667,  4802, 

1002 3667, 

1004 3667, 

1005 3667. 

1006 3667, 

1007 3667, 

1012 3667, 

1013 3667, 

1030 3667, 

1032 3667, 

1033 3667, 

1036 3667, 

1040 3667, 

1044 3667, 

1046 3667, 

1049 3667, 

1050 3667, 

1064 3667, 

1065 3667, 

1068 3667, 

1076 3667. 

1079 3667. 

1106 3667, 

1124 3667, 

1126 -....3667, 

1131 3667, 

1134 3667, 

1135 3667, 

1137 3667. 

1138 3667, 

1139 3667, 

1160 

1205 

1209 3848 

1300—1399  (Ch.  Xm) 23231 

1301 1396,3267 

1468 16142 

1499 8879 

1710 17127,24995 

1714 17127,24995 

1728..^ 17128 

1755 8582.  17738 

3015 7734,  28294 

3016 7734.  28294 


9686, 
4802. 
4802, 
4802, 
4802, 
4802, 
4802, 
4802. 
4802, 
4802, 
4802, 
4802, 
4802, 
4802. 
4802. 
4802. 
4802. 
4802, 
4802, 
4802, 
4802, 
4802, 
4802, 
4802, 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802, 


9689, 
9689, 
9689, 
9689, 
9689, 
9689, 
9689, 
9689. 
9689. 
9689, 
9689, 
9689, 
9689, 
9689. 
9689. 
9689. 
9689. 
9689, 
9689, 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689, 
9689, 
9689, 
9689, 
9689, 
9689. 


3019 7734,  28294 

3200 3481 

4284 5474 

TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  Justice  (Parts  1  —499) 

1.1  (q)  revised;  interim 19383 

3  Authority  citation  revised 27448 

3.1    (b)(12)  added;  interim 27829 

3.6  (a)  amended 27448 

3.19  (h)  and  (i)  added 27448 

103.1  Regulation  at  58  FR  69210 
confirmed 1334 

(f)(3)(iii)(MM)  amended; 
(f)(3){iii)(NN)  removed;  in- 
terim  12984 

103.2  (a)(1).  (7),  (b)(9),  (10)  head- 
ing. (1).  (13),  (14)  and  (e)  re- 
vised; Interim 12984 

103.7  Regulation  at  58  FR  69210 

confirmed 1334 

(b)(1)  amended;  interim 12886 

204  Authority  citation  revised 12986 

204.3  (c)(l)(iii)  amended;  (c)(l)(iv) 
and  (vi)  removed;  (cKDCv)  re- 
designated as  (c)(l)(iv);  (c)(3) 
added;  interim 12986 

204.4  (f)(l)(iv)  removed;  (d)(1) 
amended;  interim 12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  from  207.7 
3795 

207.9  Redesignated  from  207.8 3795 

208.7  (a)(2)  revised;  interim 12986 

208.9  (b),  (c).  (d)  and  (f)  revised 
3796 

208.10  Revised;  interim 12986 

208.14  (b)(2)  revised;  interim 12986 

209.1  (b)  amended;  interim 12986 

209.2  (c)  amended;  interim 12986 

212.1  Regulation  at  58  FR  69210 
confirmed 1334 

213a  Clarification 27193 

214.2  Regulation  at  58  FR  69210 
confirmed;  (e)(22)  revised 1334 

214.6  (b)  revised 1335 

235.1  Regiilation  at  58  FR  69217 

confirmed 1334 
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236  Authority  citation  aunended 

27449 

236.1  (c)(2)  through  (5)  redesig- 
nated as  (c)(8)  through  (11); 
(c)(1),  new  (11)  and  (d)(4)  re- 
vised; new  (c)(2)  through  (7) 
added 27449 

240    Authority  citation  revised 

27829 

240.1  (a)  amended;  interim 27829 

240.11    (a)(1)  amended;  interim 

27829 

240.31    Amended;  interim 27829 

240.41    (a)  amended;  interim 27829 

244.6  Revised;  Interim 12987 

245    Authority  citation  revised 

27829 

245.7  (a)  revised;  interim 12987 

245.13    Added;  interim 27829 

264.2  (c)(l)(iii)  and  (2)(iii)  re- 
moved; (c)(3)  amended;  (d) 
through  (h)  redesignated  as 
(e)  through  (i);  new  (d) 
added;  interim 12987 

264.5  (e)(l)(iv)  removed;  (e)(3)(i) 
and  (ii)  redesignated »  as 
(e)(3)(ii)  and  (iii);  new 
(e)(3)(i)  added;  new  (e)(3)(iii) 

amended;  interim 12987 

Corrected 17489 

273  Added 23655 

274a.l2  Regulation  at  58  FR  69217 

confirmed 1334 

(c)(9)  amended;  interim 27833 

274a.l3    (d)  amended;  interim 27833 

299.1  Table  amended 3797 

Table  amended;  interim 12987,  27834 

299.5  Table  amended 3797 

Table  amended;  interim 12987,  27834 

316.4  (a)(2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (b)  redesig- 
nated as  (a)(3)  and  (c);  new 
(b)  added;  interim 12987 

332.2  Amended;  interim 12987 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f);  interim 12987 

(b)  added;  interim 12988 

Proposed  Rules: 

3 2901 

103 1775 

274a 5287.  16909 

292 2901 

299 5287 


TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

2  Policy  statement 3017 

2.131  (d)  added 10498 

3  Policy  statement 3017 

3  Authority  citation  revised 10498 

3.2  (a)  amended 10498 

3.3  (a)  amended 10498 

3.5  (a)  amended 10498 

3.6  (a)(2)(x)  and  (xi)  amended; 
(a)C2)(xii)  added 3023 

3.11  (a)  amended 3023 

3.14  (a)(9)  amended 3023 

3.15  (d)  amended 10498 

(e)  amended 10499 

3.18  (d)  amended 10499 

3.19  (a)(1)  and  (3)  amended 10499 

3.100—3.118  (Subpart  E)  Author- 
ity citation  removed 2 

3.100  (a)  Footnote  1  redesignated 

as  Footnote  6 2 

3.102  (c)  Footnote  5  redesignated 

as  Footnote  7 2 

3.104  (b)(l)(i)  Footnote  2  redesig- 
nated as  Footnote  8 2 

3.125—3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3.136—3.142     Authority    citation 

removed 2 

51.1  Amended;  interim 15284 

51.3  (a)  revised;  interim 15284 

77.1  Amended;  interim 8840 

78.4  Regulation  at  62  FR  53532 
confirmed 3638 

78.41  (a)  and  (b)  amended;  in- 
terim  14336.  19170.  19653 

85.1  Amended 17316 

85.6  (c)(2)(iii),  (iv)  and  (v)  amend- 
ed  17316 

92  Technical  correction 1889 

93  Technical  correction 1889 

Effective  date  confirmation 15285 

93.301  (h)(6)  and  (7)  amended 6064 

93.308  (a)(1)  amended 3640 

93.324  Amended 3640 

93.326  Amended 3640 

94  Technical  correction 1889 

94.9  Regulation  at  62  FR  43925 

confirmed 12604 
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TITLE  9     Chapter  I -Con. 

94.10  Regulation  at  62  FR  43925 

confirmed 12604 

94.18  Heading,  (a)  and  (b)  revised; 

interim 408 

(a)(2),  (3)  and  (b)  corrected 4347 

95  Technical  correction 1889 

96  Technical  correction 1889 

96.2  Heading  and  (b)  revised;  in- 
terim   408 

97  Technical  correction 1889 

97.2  Table  amended 16882.  29343 

98  Technical  correction 1889 

130  Technical  correction 1889 

130.20  Regulation  at  62  FR  61007 

confirmed 18117 

130.49  Regulation  at  62  FR  61007 

confirmed 18117 

145.14  (a)(1).  (b)(1)  and  (3)  amend- 
ed  3 

145.23  (b)(2)(lii).  (c)(l)(ii)(C). 
(e)(1)  Introductory  text. 
(ii)(B).  (3).  (f)(3),  (f)(5)  and 
(g)(3)  amended 3 

145.33  (b)(2)(iii).  (c)(l)(ilXC). 
(dKl)(vl),  (e)(1)  introductory 
text,  (ii)(B),  (3),  (f)(3).  (g)(3) 
and  (i)(l)(v)  amended 3 

145.43  (b)(2)(iii).  (d)(2)  and  (eX2) 

amended 3 

145.53  (b)(2)(iii)  amended 3 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 


(d)(2) 
(vlii) 


147.7  Footnote  5,  (b)(lXvii). 
introductory  text  and 
amended 3 

147.8  Introductory  text  amended 
3 

147.11  (b)(1).  (4).  (5)  and  (7) 
amended 3 

147.12  (aX3)  Footnote  11  and 
(bX3Xii)(a)  Footnote  12 
amended 3 

147.22  (c)  amended 3 

147.24  (bK3)  and  (c)  amended 3 

Chapter  III— Food  Safety  end  In- 
spection   Service,    Meat    and 

Poultry   Inspection,   Department 
of  Agriculture  (Parts  300—599) 

310.25  Regulation  at  62  FR  61009 
withdrawn 1735 

317.363   (bX3)   introductory   text 

and  (i)  amended;  interim 7281 

319.104  (d)  amended 148 


381.118  (0  added 11360 

381.463   (bX3)   introductory   text 

and  (i)  amended;  interim 7281 

417  Notice  of  compliance 4560,  4562, 

11104 
Policy  statement 15739 


Proposed  Rules: 


54. 
71. 
79. 


.3671 
.3849 
.3671 


92 12700 

93... 12700,  26099 

94 12700.  19667 

95 12700 

96 12700 

97 12700 

98 12700 

130 12700,  24473,  29061 

145 12036 

200 16913 

301 17959 

304 1797 


305. 
308. 
310. 


.1797 
.7319 
.1800 


318 7319.  17959.  19852 

320 17959 

327 1797 

335 1797 

381 1797,  7319,  19852 

500 1797 

TITLE  10-ENERGY 

Ctiapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

1.3  (c)  amended 15740 

1.25  (h)  removed;  (i)  through  (1) 
redesignated  as  (h)  through 
(k) 15741 

1.30  Undesignated  center  heading 

and  section  added 15741 

1.31  Redesigrnated  as  1.32;  undes- 
ignated center  heading  and 

new  1.31  added 15741 

1.32  Redesignated   as   1.33;    new 

1.32  redesignated  from  1.31; 

(b)  revised;  (d)  removed 15741 

1.33  Redesigrnated   as   1.34;    new 

1.33  redesignated  from   1.32; 
revised 15741 

1.34  Removed;  new  1.34  redesig- 
nated from  1.33  and  revised 
15741 
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1.38  Removed 15741 

1.39  Heading    and   introductory 

text  revised 15742 

2.802  (b)   introductory  text,   (e) 

and  (g)  revised 15742 

2.1007  (a)(2)  revised 15742 

4.4  (i)  revised 15742 

4.5  Revised 15742 

7.22  (a)  and  (b)  revised 15742 

9.8  (b)  revised 2876 

9.11—9.45  (Subpart  A)  Revised 2876 

9.21  (b),  (c)  introductory  text  and 

(f)  corrected 12988 

9.45  Heading  and  (b)  corrected 12988 

9.53  (a)  and  (b)  amended 15743 

9.54  (b)  amended 15743 

9.60  (a)  amended 15743 

9.65  (a)  introductory  text  and  (b) 
amended 15743 

9.66  (a)(1)  introductory  text,  (2), 
(3)  and  (c)(2)  amended;  (b)  re- 
vised  15743 

9.69  (a)  amended 15743 

9.85  Amended 15743 

11.15  (e)(1)  revised 25156 

15.3  Revised 15743 

15.35  (c)  introductory  text  re- 
vised  15743 

16.1  (e)  revised 15743 

25  Appendix  A  revised 25157 

30  Technical  correction 13773 

30.1  Revised 1895 

30.10  Revised 1896 

32  Technical  correction 13773 

32.1  (b)  revised 1896 

40  Technical  correction 13773 

40.2  Revised 1896 

40.10  Revised 1896 

50  Technical  correction 1335.  13773 

50.1  Revised 1897 

50.5  Revised 1897 

50.68  Removed 9403 

52  Authority  citation  revised 1897 

Technical  correction 13773 

52.1  Revised 1897 

52.9  Added 1897 

60  Technical  correction 13773 

60.1  Revised 1898 

60.11  Revised 1898 

60.21  (b)(3),  (4)  and  (c)(10)  revised 

26961 

60.31  (b)  revised 26961 

60.41  (c)  revised 26961 

60.78  Added 26961 

61  Technical  correction 13773 

61.1  (c)  revised 1898 


61.9b  Revised 1898 

70  Technical  correction 13773 

70.2  Revised 1898 

70.10  Revised 1899 

70.24  (d)  revised 9403 

71  Technical  correction 13773 

71.0  (f)  added 1899 

71.11  Added 1899 

72  Technical  correction 13773 

72.2  (f)  revised 1900 

72.12  Revised 1900 

72.24  (o)  revised 26961 

72.180  Revised 26961 

73.1  (b)(6)  revised 26962 

73.50  Introductory  text  revised 
26962 

73.51  Added 26962 

73.71  (b)(1)  and  (c)  revised 26963 

74.51  (a)  introductory  text  re- 
vised  26963 

75.4  (k)(5)  revised 26963 

76  Authority  citation  revised 15743 

76.7  (e)(3)  revised 15744 

110  Technical  correction 13773 

110.1  (a)  revised 1900 

110.7b  Revised 1900 

110.131  (a)  revised 15744 

150  Technical  correction 13773 

150.2  Revised 1901 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

430.2  Amended 13315 

430.21—430.27  (Subpart  B)  Regu- 
lation at  62  FR  53510  con- 
firmed  9390 

430.22  (b)(6)  added 13316 

430.23  Heading  revised;  (s) 
through  (V)  added 13316 

430.24  (s)  through  (v)  amended 13316 

430.27    (a)(1),    (b)(l)(iii)    and    (1) 

amended 13316 

430.21—430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Appendix  T  added 13317 

Appendix  Jl  corrected 16669 

Appendix  E  revised 26008 

430.31—430.33  (Subpart  C)  Head- 
ing revised 13317 

430.31  Revised 13317 

430.32  Heading  and  Introductory 
text  revised;  (o)  through  (r) 
added 13317 

430.33  Revised 13318 

430.40  Revised 13318 

430.41  Revised 13318 
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TITLE  10  Chapter  ll-Con. 

430.47  (a)(1)  amended 13319 

430.49  (a)  amended 13319 

430.50  (a)  and  (b)  amended 13319 

430.60  Revised 13319 

430.61  (a)(4)  amended 13319 

430.62  Revised:  eff.  in  part  3-18-99 
13319 

430.63  (a)  amended 13321 

430.70  (a)(1)  introductory  text  (3) 

and  (6)(i)  revised 13321 

430.73  Introductory  text  amend- 
ed  13321 

430.60-^30.75  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

600.27  (b)(2)(iXA)  revised; 
(b)(2)(iXB)  amended; 
(b)(2)(iXC)  removed; 
(bX2XiXD)  redesignated  as 
(b)(2XiXC) 10503 

Chapter  XV— Office  of  ttie  Fed- 
eral Inspector  for  ttie  Alaska 
Natural  Gas  Transportation  Sys- 
tem (Parts  1500-1599) 

Chapter  XV  Removed 13486 

Chapter  XVII— Defense  Nucleor 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ments   27667 

Proposed  Rules: 

1 11169 

2 5315,16046 

33 14381 

50 3052.  3673.  20136.  29357 

70 27870.  29357 

71 8362 

72 12040,  13372 

140 16046,  17130 

170 16046 

171 16046,  17130 

430 2186,  3053,  9975,  10571,  16446,  16706, 

16707,  29367 

490 19372 

625 17260 

708 374 

835 28495 

TITLE  11 -FEDERAL  ELECTIONS 

Proposed  Rules: 

1—9099  (Oh.  I) 4404 


100 8363,  10783 

114 3851,  10783,  29358 

TITLE  12-BANKS  AND  BANKING 

Ctiapter  I— Comptroller  of  ttie 
Currency,  Department  of  ttie 
Treasury  (Parts  1  —  199) 

4.6  Revised 16380 

9.101  Added 6473 

10  Re  vised 29094 

32.2  (b)  revised 15746 

32.3  (cK4XliXB)    and    (6KiiXB) 
amended 15746 

32.4  Revised 15746 

Ctiapter  II— Federal  Reserve 
System  (Parts  200—299) 

202  Appendixes  A  and  C  amended 

16394 

204.3  (c)  revised 15071 

205.4  (c)  added;  interim 14532 

207  Removed 2820 

OTC  margin  stock  lists 3804 

208.26  Revised 16380 

220  OTC  margin  stock  lists 3804.  23195 

220.1  Revised 2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised 2823 

220.5  Revised 2824 

220.6  Revised 2824 

220.7  Revised 2824 

220.8  Revised 2825 

220.9  Revised 2826 

220.10  Revised 2826 

220.11  Revised 2826 

220.12  Revised 2827 

220.13  Removed 2827 

220.14  Removed 2827 

220.15  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.126  Removed 2827 

221  Revised 2827 

OTC  margin  stock  lists 3804 

224  Authority  citation  revised 2839 

OTC  margin  stock  lists 3804,  23195 

224.1  (a)  and  (bXD  amended 2839 

224.2  Introductory  text  amended 
2839 

224.3  Revised 2839 

225.200  (bX4XI)  revised 14804 
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226   Dollar   amount   adjustment 

notice 6474 

226  Appendix  H  corrected 2723 

Supplement  I  amended 16674—16678 

265.11  (f)  revised 2839 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

Chapter  III  Policy  statement 25157 

303.2      (a)      introductory      text 

amended 17074 

303.5  (d)  removed 17074 

303.6  (OClKiiXA)  and  (C)  revised 
17074 

303.7  (a)  heading.  (l)(i).  (ii)(A). 
(iiiXD)  and  (b)(4)(ii)  revised; 
{f)(2)(i)  amended;  (f)(2)(ii)  re- 
moved  17074 

303.8  (f)  removed 17074 

309.1  Revised 16404 

309.2  (e)  revised 16404 

309.4  Revised 16404 

309.5  Re  vised 16404 

309.6  Amended 16408 

325.103  (c)  revised 17074 

326.1  (c)  amended 17075 

326.8  (a)  and  Footnote  3  revised 

17075 

327  Authority  citation  revised 17075 

327.1  (b)(2)  revised 17075 

327.4  (a)(l)(i)(B)(7).  (2).  (ii)(B)(7) 

and  (2)  revised 17C75 

329.3  Added B342 

330  Revised 25756 

337.12  Revised 16381 

346  Removed 17075 

347  Revised 17075 

351  Removed 17090 

357  Authority  citation  revised 10295 

357.1  (b)  revised 10295 

362.4  (c)(3)(i)(A)  revised 17090 

Ctiapter  V— Office  of  Ttirlft  Super- 
vision, Department  of  ttie  Treas- 
ury (Parts  500-599) 

560.210  (b)(2)  introductory  text, 
(viii)  and  (Ix)  revised; 
(b)(2)(x)  removed;  (b)(2)(xi), 
(xll)  and  (xiii)  redesignated 
as  (b)(2)(x).  (xi)  and  (xll);  in- 
terim  1053 

563.171  Revised 16381 

575.2  (h)  and  (o)  revised;  (q) 
added 11365 


575.6  (c)  through  (1)  redesignated 
as  (d)  through  (j);  new  (c) 
added 11365 

575.10  (a)(2)  introductory  text. 
(3),  (4)  and  (b)(1)  amended; 
(a)(6)(i)(B)  revised 11365 

575.11  (b)(1)  introductory  text  (2), 
(c)  Introductory  text,  (1).  (3) 
and  (e)  revised;  (b)(l)(ii)  re- 
designated as  (b)(l)(lii);  new 
(b)(l)(ii)  added 11365 

575.12  (a)(2).  (b)(l)(ii).  (ill)  and  (2) 
revised 11366 

575.14  Added 11366 

Cfiapter  VI— Farm  Credit 
Administration  (Parts  600—699) 

614.4000    (b)    amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4010    (b)    amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4120   Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4125    Added    (effective    date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4130  Revised  (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4160    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4270—614.4320      (Subpart      G) 

Regulation  at  62  FR  66818  eff. 

3-4-98 10515 

614.4321    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4335  Regulation    at    62    FR 

63646  eff.  3-4-98 ..10515 

614.4336  Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

615.5450    Regulation    at    62    FR 

53229  eff.  1-27-98 5223 
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TITLE  12   Chapter  Vl-Con. 

615.5451  Regrulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5452  Regrulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5454  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5455  Regrulation    at    62    FR 

53229  eff.  1-27-98 5223 

615.5457    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

615.5460    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

627  Heading  and  authority  cita- 
tion  revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2700   Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2720  (a)  removed;  (b)  through 
(f)  redesignated  as  (a) 
through  (e);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

(effective  date  pending) 5724 

Reg\ilation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2795—627.2797  (Subpart  D) 
Added  (effective  date  pend- 
ing)  5725 

Regulation  at  63  FR  5725  eff.  3- 
13-98 12401 

Chapter  VM-Notional  Credit 
Union  AcJministration  (Parts 
700-799) 

Chapter  VII  Interpretive  rulings 

24099 

701.1  Revised 4373 

701.19  (a)  amended;  Interim 14026 

701.26  (a)  designation  and  (b)  re- 
moved  10756 

701.27  Removed 10756 

701.36  (a)(4)(iv)  amended 10756 

703.50  Regulation  at  62  FR  64147 

confirmed 24104 

703.60  Regulation  at  62  FR  64147 

confirmed 24104 

703.80  Regulation  at  62  FR  64147 

confirmed 24104 


703.100  Regulation  at  62  FR  64148 

confirmed 24104 

703.150  Regulation  at  62  FR  64148 

confirmed 24104 

703.30  (g)  removed;  (h)  through 
(1)       redesignated      as      (g) 

through  (k) 24104 

703.50  (b)(2)  revised 24105 

703.100  (e)  revised 24105 

703.130  Revised 24105 

704.5  (c)(6)  revised 24105 

704.11  (e)  amended 10756 

704  Appendix  B  amended 24105 

708a  Heading  and  authority  cita- 
tion revised 10517 

708a  Appendix  A  amended 10517 

708b.301  (a)(1)  and  (b)(1)  amended 

10519 

708b.302  (a)(1),  (2).  (bKD  and  (2) 

amended 10519 

712  Added 10756 

724  Authority  citation  revised 14026 

724.1  Amended;  heading  revised; 

interim 14026 

791.5  (a)(2)  revised 5859 

791.6  (a)  amended 5859 

792  Authority  citation  revised 14338 

792.01—792.32  (Subpart  A)  Re- 
vised  14338 

792.20—792.37  (Subpart  B)  Redes- 
ignated as  792.52—792.69 
(Subpart  E) 14338 

792.52—792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subpart  B); 14338 

Chiapter  IX— Federal  Housing 
Finance  Board  (Parts  900-999) 

900  Authority  citation  revised 3455 

900.1—900.5  (Subpart  A)  Appendix 

A  amended 3455 

910.3  Revised 8059 

912  Re  vised 8059 

932  Authority  citation  revised 3455 

932.11  (b)  revised 3455 

933  Authority  citation  revised 3455 

933.1  (cc)  revised 3455 

960.1  Amended;  interim 27672 

960.4  (d)  revised;  interim 27672 

960.5  (b)(9).  (10)(1)(C)  and  (11)  re- 
vised; interim 27672 

960.6  (b)(4)(ii)  and  (iii)  amended; 
(b)(4)(iv)(A).  (C)(2),  (D),  (F)(tf) 

and  UO)  revised;  interim.... 27673 

960.7  (a)  revised;  interim 27673 
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960.9  Introductory  text  revised; 

interim 27673 

960.12  (e)  revised;  Interim 27673 

960.13  (c)(4),    (5)(lv).    (d)(1)   and 
(2)(lv)  revised;  Interim 27673 

Chapter  XVII— Office  of  Federal 
Housing  Enterprise  Oversighit, 
Department  of  Housing  and 
Urtxin  Development  (Parts 
1701-1799) 

1720  Added;  interim 8844 

Regrulatlon  at  63  FR  8844  con- 
firmed  26063 

Proposed  Rules: 

10 2640 

28 16708 

202 12326.  14552 

203 9453,  12329 

205 14555 

210 12700 

213 14538 

220 2840,  16446 

221 2840.  16446 

224 2840,  16446 

226 6112,  14548 

229 12700 

230 14532 

309 29 

357 10349 

544 18149 

563 1044.  17966,  20252 

563b 1044 

563f 14844 

574 14844 

611 13564 

708a 5898 

708b 5898 

922 26632 

931 26532 

932 26532 

933 8364,  26532 

934 26532 

935 25718 

937 5315 

938 25726 

941 26532 

970 25718 


TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Ctiapter  I— Small  Business 
Administration  (Parts  1-199) 

107  Authority  citation  revised 5865 

107.50  Amended 5865 

107.110  Removed 5865 

107.120  Revised 5865 

107.150   (a)(1)   Introductory   text 

revised 5866 

107.210  Revised 5866 

107.220  Removed 5866 

107.230   (d)(4)    introductory   text 

revised 5866 

107.503  (a),  (b)  and  (e)  revised;  (c) 

amended 5866 

107.660   (d)  redesignated   as  (e): 

new  (d)  added 5866 

107.710  (b)   and   (c)   revised;   (e) 

amended 5866 

107.720  (b)(2)  and  (c)(1)  introduc- 
tory    text     revised;     (b)(3) 

added 5867 

107.730  (d)(3)(iv)  revised 5867 

107.740  (a)  revised 5867 

107.855  (c)(1),  (4)(1)  and  (d)(4)  re- 
vised; (g)(1)  through  (10)  re- 
designated as  (g)(2)  through 

(11);  new  (g)(1)  added 5867 

107.865  (c)(2)  amended;  (d)(1)  re- 
vised   5867 

107.1100  Revised 5868 

107.1110  Removed 5868 

107.1120  (c)  revised;  (d).  (e)  and  (f) 
redesignated  as  (e),   (f)  and 

(g);  new  (d)  added 5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

5868 

107.1200  (c)  and  (d)  revised 5868 

107.1210  Revised 5868 

107.1230  (a)  and  (b)  revised 5868 

107.1240  (a)(1),  (b),  (c)  and  (d)  re- 
vised   5868 

107.1350      Undesignated      center 

heading  removed 5869 

107.1350  Redesignated  as  107.1585 

5869 

107.1400  Heading  and  introduc- 
tory text  revised 5869 

107.1420  Revised 5869 

107.1430  .\mended 5869 
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TITLE  13  Chapter  I -Con. 
107.1500  (b)(1).  (4)  and  (fX2)  re- 
vised; (e)  amended 5869 

107.1505    (a)    introductory    text 
amended;   (a)(1).   (2)  and  (3) 

added;  (b)  revised 5869 

107.1510    Introductory    text    and 
(d)(l)(ii)  revised;  (c)  amended 

5870 

107.1520  Revised 5870 

107.1530  (c).  (e)(2)  and  (h)  revised; 

(e)(3)  and  (4)  removed 5871 

107.1540        Introductory        text 

amended 5871 

107.1550        Introductory        text 
amended;  (a)(1).  (b)  and  (c)(3) 

revised 5871 

107.1560  Introductory  text  and  (e) 
table  amended;  (a)(1),  (4)  and 

(b)  revised 5872 

107.1570        Inti'oductory        text 
amended;   (b)(1)  heading,   (i) 

and  (ii)  revised 5872 

107.1575  Added 5872 

107.1580  (a)  heading  and  intro- 
ductory text  revised 5872 

107.1585        Redesignated        from 

107.1350  and  revised 5869 

107.1590    (a)(1)    revised;    (c)    re- 
moved;   (d)   redesignated   as 

(c) 5873 

107.1600  (a)  amended;  (b)  revised 

5873 

107.1720  Added 5873 

107.1820  (e)(9)  revised 5873 

107.1830  (a)  revised 5873 

115  Authority  citation  revised 12605 

115.61  Amended 12605 

120.845  Revised;  Interim 24740 

123.18  Added 15072 

123.19  Added 15072 

123.20  Added 15073 

Proposed  Rules: 

120 24753.27219 

121 5480.  16148,  16882.  18150.  20139,  20447 

123 20140 

125 16148.  18150 

126 16148,  18150 


TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1  —  199) 

1  Technical  correction 23338 

1.2  Amended 8318 

11.101   (b)  table  amended  (0MB 

numbers) 25573 

21  Effective  date  confirmation 6808 

Special  FAA  conditions 16089.  26422 

23  Special  FAA  conditions 4563 

23.901  (d)(2)  revised 14797 

23.903  (a)(2)  revised 14798 

25  Special  FAA  conditions  ....3023.  13773. 

17090 

Technical  correction 23338 

25.101  (i)  added 8318 

25.105  (c)(1)  revised 8318 

25.107  (a)(2)  revised 8318 

(a)(1)  and  (e)  amended 8848 

25.109  (b),  (c).  (d)  redesignated  as 
(e),  (g)  and  (h);  (a)  and  new 
(e)  introductory  text  revised; 
new  (b).  new  (c).  new  (d),  (f) 
and  (i)  added;  new  (h)  amend- 
ed  8318 

25.111  (a)  amended 8848 

25.113  (b)  redesignated  as  (c);  (a) 
introductory  text,  (1)  and 
new    (c)    revised;    new    (b) 

added 8320 

25.115  (a)  revised 8320 

25.119  Heading  amended 8848 

25.233  (a)  amended 8848 

25.349  Introductory  text  amend- 
ed  8848 

25.481  (a)(3)  amended 8848 

25.493    (c)    revised;    (d)    and    (e) 

added 29072 

25.571  (a)  introductory  text.  (3), 
(b)    Introductory    text,    (1), 

(5)(ii)  and  (e)(1)  revised 15714 

(b)  corrected 23338 

25.735  (f)  introductory  text  and 

(2)  revised;  (h)  added 8320 

25.807  (f)(4)  and  (j)  added 8848 

(f)(4)  corrected 12862 

25.832  (a)  introductory  text  and 

(2)  amended 8848 

25.855  (c)  revised 8048 
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25.857  {c)(2)  revised;  (d)  removed 

25.858  Heading  and  introductory 
text  revised 

25.903  (c)  amended 

(a)(2)  revised 

25.1185  (a)  amended 

25.1533  (a)(3)  revised 

25  Appendix  F  amended 

27  Special  FAA  conditions 

33.77  (c)  and  (e)  revised 

33.78  Added 

33  Appendix  B  added 

36  Appendix  A  corrected;  CFR 

correction 

39.13 660.  1336,  1339.  1736.  1737, 

1902,  1905.  1907.  1909. 

1912—1914.  2594,  2597,  3031, 

3459,  3809,  4156,  4158.  4161, 

4375.  4564.  4567.  4569.  5224, 

5227,  5726,  5875—5877.  5879, 

5782,  6065,  6068,  6070,  6630, 

6636—6638,  6641,  6643,  6840, 

6843,  6845.  7639.  7641,  7643, 

7647,  7651,  7655,  7659.  7663, 

7671.  7675,  7679,  7683,  7687, 

7692,  7695.  7697.  8065.  8069 

8077.  8081.  8085.  8089,  8093 

8851,  9404.  9406.  9408.  9731 

9735.  9926.  9927.  9929.  9931 

9934,  9936.  9937,  9939,  10296, 

10301.  10302.  10522.  10526. 

11107.  11110.  11111.  11112. 

11115.  11117,  11820,  11821. 

11824.  11986.  11988.  12402. 

12406,  12407,  12409,  12606, 

12610,  12612,  12613,  12615, 

12618,  13118,  13332,  13334, 

13488.  13490,  13492,  13494, 

13498,  13499,  13501,  13504, 

13508,  13510,  13511,  13513, 

13776.  13777,  14028,  14603. 

15074.  15076.  15077.  15079, 

15747,  15750,  15752,  15754, 

15757.  16093,  16095,  16097, 

16102,  16104,  16106,  16108, 

16111.  16113.  16679,  16680, 

16884.  16886.  16887.  17317. 

17321.  17322,  17324,  17325, 

17672,  17674,  17676.  17677. 

17932.  17934,  18118.  18120. 

18310.  18818.  19173.  19175. 

19179,  19182,  19184,  19384, 

19387,  19390,  19391,  19393, 

19798,  20063,  20065,  20067. 

20301.  20303,  20304,  20305, 


.8048 


..8048 
..8848 
14798 
..8848 
..8321 
..8848 
26422 
14798 
,14799 
.14799 

.26063 

1740. 

1910. 

3457, 

4162. 

5226. 

5780. 

6634. 

6841. 

7645, 

,7667, 

,  7688, 

,  8073, 

,8849. 

,9733. 

,9933. 

10298. 

10528. 

11114, 

11822, 

12404. 

12608. 

12616. 

13336. 

13496. 

13506. 

13515. 

14806. 

15286. 

15755. 

16099. 

16109. 

16682. 

17319, 

17670, 

17679, 

18121. 

19177. 

19386. 

19654, 

20300. 

20307, 


20309.  20310,  20312,  20528,  23201, 
23202,  23204,  23206,  23375,  23377, 
23378,  23380,  23381,  23384.  23659, 
23661.  24388.  24390.  24742,  24744, 
24912,  24913,  24915,  24916.  25159, 
25390,  26065,  26425,  26427,  26428, 
26430,  26441,  26715.  26965,  26967. 
26969,  27195,  27197,  27199,  27451, 
27453,  27463,  27473,  27675,  27676, 
27835,  28218,  28220,  28481,  28483, 
28484,  29095,  29097,  29098.  29100, 
29101.  29103,  29344 

Corrected 4,  11368,  18308.  24210.  24389 

61  SFAR  No.  73  revised 666 

61.2  (a)  and  (b)  introductory  text 

revised 20286 

61.31  (h)  heading  and  (i)(l)  intro- 
ductory text  revised 20286 

61.35  (a)(1)  revised 20286 

61.39  (a)(6)  introductory  text  re- 
vised  20286 

61.45  (b)  revised 20286 

61.51  (d).  (e)(l)(i).  (ii)  and  (4)(i) 

revised;  (e)(l)(iii)  added 20286 

61.56  (c)  introductory  text  re- 
vised; (g)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

added 20287 

61.63  (d)(5).  (f)(10)  and  (g)(10)  re- 
vised  20287 

61.87  (a)  revised 20287 

61.109  (f).  (g)(2).  (4),  (h)  introduc- 
tory text.  (l)(i)  and  (ii)  re- 
vised  20287 

61.129  (b)(4)  introductory  text, 
(f).  (g)(5)  introductory  text, 
(h)(4)  introductory  text, 
(1)(A),  (B)  and  (li)(A)  revised 


.20288 


61.157  (b)(3),  (f)(2),  (g)  introduc- 
tory text,  (8).  (h)  introduc- 
tory   text,    (i)   introductory 

text  and  (8)  revised 20288 

61.159  (a)(4)  introductory  text  re- 
vised  20288 

61.161  (a)(3)  and  (4)  revised 20289 

61.163  (a)(3)  introductory  text  re- 
vised  20289 

61.197  Revised 20289 

61.199  (a)  revised 20289 

71.1 1915—1917,  2136—2138.  2599,  2601, 

2885—2890,  4165.  4377—4392. 

5228—5232.  7058—7062,  7064, 

7282—7284.  8094,  8096,  8098—8100, 

8343,  8344.  8346,  8563—8565,  9135. 

9410—9413.  10759,  11990—11992, 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2,  1998  THROUGH  MAY  29.  1998 


TITLE  14  Chapter  l-Coo. 

112619—12621.  12623—12626, 

12628—12631,  12633—12636. 

12638—12641.  12989.  12991.  12992. 

13779.  13780.  14346—14348.  14344. 

14345.  14348.  14604,  14606.  14607. 

14608,  15080-15083.  16048,  16889, 

16890,  17092.  17935.  17936,  18312, 

18314,  19394,  19395,  19397, 

20068—20071,  20529.  20530,  23206. 

24390,  24745,  24746.  26446—26451, 

26970—26978.  27202.  27475.  27477, 

27478,  27480,  27481,  28892,  29104 

Corrected 924,  1884.  1997.  2891.  3618. 

4529.  6001.  7699.  8255.  8346.  8347. 
9912.  9940.  11118.  11991.  12401. 
14603,  14604,  14607,  14608,  16408. 
19396,  20447,  20684 
Regulation  at  63  FR  4163  de- 
layed to  3-26-98 7698 

73.19  (a)  and  (c)  revised 16890 

91  Technical  correction 1917,  2304, 

23338 

SFAR  No.  79  amended 8017 

Policy  statement 10123 

SFAR  No.  79  corrected 19286 

SFAR  No.  50-2  amended 23604 

SFAR  No.  67  amended 26687 

91.605  (b)(3)  revised 8321 

93  Technical  correction 1917 

95 5883.  13119.  27205 

97.21—97.35 667.  2140.  2602,  2604,  2605. 

2892,  5448,  5886,  7065,  7067,  10761, 

10762.  10764.  11993,  11994,  11996, 

17938—17940,  23207,  23209,  23210, 

23212.  23213,  25161.  25162,  28221, 

28223,28225 

107.31  (i)(4)  revised 18076 

108.33  (e)(4)  revised 18077 

119  Notice 4 

121  Notice 4 

Technical  correction. ..1917,  2304,  23338 

SFAR  No.  50-2  amended 23604 

121.189  (e)  revised 8321 

121.314  Revised !.8048 

121  Appendix  L  amended 8049 

135  Notice 4 

Technical  correction 1917,  23338 

SFAR  No.  50-2  amended 23604 

SFAR  No.  81  removed 25573 

135.163  (b)  revised , 25573 

135.379  (e)  revised 8321 

141.35  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 


141.36  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141  Appendix  B  amended 20289 

Appendix  D  amended 20290 

142  Technical  correction 2304 

150  Policy  statement 16409 

198  Revised 13740 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
totiorj  (Aviation  Proceedings) 
(Parts  200-399) 

207  Revised 28236 

208  Revised 28236 

212    Revised 28236 

243  Added 8280 

243.15  (b)  corrected 9413 

380    Revised 28241 

382.7  (c)  added 10535 

382.38  Added 10535 

(k)  corrected 11954 

382.41  (b),  (e)  introductory  text. 
(2),  (3)  and  (0  amended;  (g) 
revised:  (h)  added 10536 

Chapter  V— National  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1274.105  (b)(8)  added 12993 

1274.202  (c)(6)  amended:  (f)  added 

12993 

1274.204  (b)(1)  revised;  (b)(3)  and 

(d)(2)  amended 12993 

1274.301  Amended 12993 

1274.901  Amended 12993 

1274.933  Added 12993 


Proposed  Rules: 


1—199  (Ch.  I) . 

25 

33 


39  ....167.  169,  171,  172.  174,  1070.  1072 
1076.  1930,  2911,  3054,  3056 
3270,  3272.  3273.  3275,  3276 
3483,  3852,  4404,  4406,  5318 
5322,  5324,  5325,  5327,  5763 
5766,  5898,  5900,  5902,  5904 
6500.  6501,  6682,  6683.  6685 
6882,  7076,  7078,  7080,  7082 
7085.  7322,  7324,  7739,  8149 
8371,  8373,  8374,  8881,  8883 
8886,  9163,  10156,  10157. 
10572,  10673.  10576,  10579. 


16913 

..2186 

23402 

.  1074. 

3267, 

,3278, 

5320, 

,5765, 

6499, 

6689, 

7083, 

,8369, 

,8885, 

10349, 

10783. 
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11169,  11171,  11381,  11631.  12042, 
12418,  12419,  12706,  12708,  13013, 
13151,  13374.  13376,  13378.  13379, 
13381,  13566,  13569.  13570.  13572, 
13574,  13576,  13577,  13579,  13581, 
13800,  13801,  14043.  14044,  14047, 
14049.  14051,  14055,  14383,  14385. 
14651.  14652,  14654.  14656,  14658. 
14660,  14849,  14850,  14851,  14853, 
14855,  14857,  14859,  14861,  14863, 
15105,  15790,  15791,  15793,  15795, 
15797,  15798,  16163,  16165,  16167, 
16169.  16170,  16172,  16174,  16175, 
16177,  16447,  16449,  16709,  16711. 
16713,  16715,  16716.  16916,  17130. 
17341.  17342.  17344,  17346,  17738, 
17969,  17970.  17972.  18151.  18153, 
18155,  18156,  18158,  18160.  18163, 
18164.  18167,  18341.  18342.  18852. 
19421.  19423.  19425,  19427,  19668, 
19670,  19672.  19673,  19675,  19677, 
19678,  19680.  19682.  19684.  19686. 
19688.  19689.  19852.  19854.  20141. 
20143,  20543,  20545,  20546.  20548. 
20550,  20552.  20554.  20556,  20684. 
23685.  23686,  23688.  23690.  24136. 
24138,  24756,  24758.  24760.  24762, 
25179,  25180,  25182,  25781,  25787, 
26100,  26102,  26104,  26106,  26107, 
26109,  26111,  26112,  26742,  27001, 
27002,  27011.  27514.  27516,  27685, 
27687,  27688,  27690,  27692,  27694, 
27696,  27870,  27872,  28294,  28299, 
29144,  29146,  29148,  29150,  29151, 
29153,  29155.  29157.  29159,  29360, 

29362 

71 2913,  3673—3675,  3854—3859.  6818, 

7326—7328,  7330,  8151—8153.  9459, 

9461,  9462,  11382,  11853,  12043, 

12044,  12045,  12047—12055,  12710, 

12711.  13015.  13016,  13153, 

13803—13805,  13807—13809,  14387, 

14388,  15107,  15108,  15110,  15111, 

16451,  16718,  17740—17743.  19429, 

1985S-19858.  24500,  24764,  24995, 

27012—27015.  27160.  27519,  29061, 

29161—29167 

91 126,  8324,  16078.  16452,  24140,  27876, 

29061 

107 19691 

108 19691,  26706 

121 126,  8324,  16452 

125 126.  8324,  16452 

129 126,  16452 

135 6826.  8324,  9912 

139 19691 


150 27876,29061 

255 3491 

259 5329 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  I— Bureau  of  the  Census, 
Department  of  Comnnerce 
(Parts  30-199) 

70  Nomenclature  change 10303 

70.2  Amended 10303 

Chapter  II— National  Institute  of 
Standards  and  Technology,  De- 
partment of  Commerce  (Parts 
200-299) 

270  Removed 24917 

280.1  (d)  added 18271 

280.2  Amended 18271 

280.6  Revised 18272 

280.7  (a)  revised 18274 

280.10  Revised 18274 

280.11  (b)  revised 18274 

280.12  Revised 18274 

280.104  Added 18274 

280.602  (e)(2),  (h)  and  (j)  revised; 

(k)  through  (o)  added 18275 

280.800—280.812  (Subpart  I)  Added 

18275 

280.900—280.901        (Subpart        J) 

Added 18277 

280.1000—280.1024      (Subpart      K) 

Added 18278 

280.1100—280.1127      (Subpart      L) 

Added 18282 

Chapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

303.6  (a)  amended 5888 

303.14  (e)  amended 5888 

Chapter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700—799) 

732  Authority  citation  revised 2455 

Technical  correction 7699 

732.4  (b)(3)(iv)  added 2456 

740  Authority  citation  revised 2455, 

5450 
Technical  correction 7699 
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TITLE  15  Chapter  Vll-Con. 

740.2  (a)(5)  and  (c)  added 2456 

740.3  (f)  added 2456 

740.4  Revised 2456 

740.5  Amended 2456 

740.6  (b)  added 2456 

740.7  (f)  revised 2456 

(dX4)  added;  (eK2)  amended;  (f) 

revised;  interim 5450 

740.11  (a)(2),  (b)(2)(iil)  and  (iv)  re- 
vised; Supplement  No.  1 
added 2456 

742  Authority  citation  revised 2455, 

5451 

Technical  correction 7699 

742.6  (aXD  amended 2458 

742.12  (a)(3)  revised;  (a)(4)  re- 
moved   2458 

(b)(3)(i)(C)  and  (iv)  added;  in- 
terim  5451 

743  Added , 2458 

Technical  correction 7699 

744  Authority  citation  revised 2455 

Technical  correction 7699 

744.8  (b)  amended 2459 

746  Authority  citation  revised 2455 

Technical  correction 7699 

746.8  (b)(l){ii)  amended 2459 

762  Authority  citation  revised 2455 

Technical  correction 7699 

770.4  Removed 14030 

774  Supplement  No.  1  revised 2459 

Technical  correction 7699 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C350) 14030 

Chapter  VIII— Bureau  of  Eco- 
nomic Analysis,  Department  of 
Commerce  (Parts  800—899) 

806.15  (hXl).  (2),  (j)(3)(ii)(b).  (c). 

(4)(li)(b)  amended 16892 

806.17  Revised 3461 

Ctiapter  IX— National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

902.1    (b)    table   amended    (0MB 

numbers);  interim 669 

(b)  table  amended  (0MB  num- 
bers)   11593,  14033,  27484 

(b)  table  amended  (0MB  num- 
bers);   interim;    eff.    5-14-98 

through  11-16-98 27488 

911  Revised 24922 


921.1  (f)  amended 26717 

921.10  (a)  and  (b)  amended 26717 

921.20  Amended 26717 

921.31  Amended 26717 

922.131  Amended 15087 

922.132  (a)(1).  (4)  introductory 
text,  (d)  and  (f)  revised; 
(aX4Xiv)  and  (v)  amended; 
(aX4Xvi)  added 15087 

922.133  (a)  and  (c)  revised 15088 

990  Reconsideration 6846 

Proposed  Rules: 

30 18344 

922 6883 

960 10785 

2004 10159 

2300—2399  (Ch.  XXIH) 8826 

TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

1.31—1.34  (Subpart  D)  Removed 

7516 

2.41  (f)  revised 18820 

3.11A  Revised 7527 

4.1  (b)  and  (c)  revised 15758 

4.9  (bX7Xli)  revised;  (bX7)(ill)  re- 
moved  18820 

260.2  Re  vised 24248 

260.5  Revised 24248 

260.6  (a)  and  (b)  revised 24248 

260.7  Introductory  text.  (a),  (c), 

(d)  and  (e)  revised 24248 

260.8  Footnotes  4.  5  and  6  redes- 
ignated as  Footnotes  7.  8  and 

9 24248 

Revised 24251 

300.1  (h)  revised;  (J)  and  (k)  added 

7516 

300.3  (b)  revised 7516 

300.4  Heading,  (c)  and  (e)  revised 
7516 

300.5  (b)  revised 7516 

300.8  (g)  amended 7516 

300.10  Revised 7517 

300.21  Removed;  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21; 
new  300.22  redesigrnated  from 
300.23 7517 
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300.23  Redesignated  as  300.22; 
new  300.23  redesignated  from 
300.24 7517 

300.24  Redesignated  as  300.23; 
new  300.24  redesignated  from 
300.25 7517 

300.25  Redesignated  as  300.24; 
new  300.25  redesignated  from 
300.25a;  (a)(3).  (4)  introduc- 
tory text  and  (i)  revised 7517 

300.25a  Redesignated  as  300.25; 
new  300.25a  redesignated 
from  300.25b 7517 

300.25b  Redesignated  as  300.25a 

7517 

300.33  (b)  revised 7517 

301.26  Heading,  (b)(2)  and  (d)  re- 
vised   7517 

301.39  (a)  amended;  (c)  revised 7517 

301.48  Heading  and  (a)(3)  revised 

7517 

303.1    Footnote    1    removed;    (h) 

and  (u)  revised 7517 

303.3  Revised 7518 

303.7  Introductory  text  revised 
7518 

303.8  (a)  Introductory  text  re- 
vised   7518 

303.15  (b)  revised 7518 

303.16  (a)  introductory  text.  (1), 

(b)  and  (c)  revised 7518 


303.20  (b)(3)  added;  (d)  revised 7518 

303.33  Heading,  (a)(3).  (4)  intro- 
ductory text  and  (i)  revised 

7521 

303.38  (b)  revised 7521 

303.40  Revised 7523 

302.42  (a)  amended 7523 

305  Notice ...14034 

305  Appendix  F  revised 19399 

Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1203  Revised;  eff.  3-10-99 11729 

Proposed  Rules: 

0—999  (Ch.  I) 1802.  24996 

20 17132 

235 17348 

243 14865 

303 447.  449 

423 25417 

901 19859 

1000—1799  (Ch.  H) 3280.  13017 

1210 1077 

1615 27877 

1616 27877 

1700 13019 


TITLE  V 

SECl 

Chapter 
Trading 
1-199; 

3.13  Added 

3.14  Added 
4.24  (j)(l)(\ 
32.2  Revise 
32.13  Adde 
33.4  Intro< 

interii 

Chapter 
changi 
200-3 

230  497  (k> 

230  498  (b) 

232  301  Re' 

239. 15A  Fc 

240.14a-4 

andd 

(5)     n 

throuj 

added 

240.14a-5  ( 

240.14a-«  I 

241  Interp 

270  Compl 

274.11A  Fc 
274  Appen 


1 

10.. 
34.. 
35.. 
201. 
230. 
240. 
242. 
249. 


ns 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1-199) 

3.13  Added;  interim 18830 

3.14  Added;  interim 18831 

4.24  (j){l)(v)  corrected 24390 

32.2  Revised;  interim 18832 

32.13  Added:  interim 18832 

33.4  Introductory  text  amended; 

interim 18834 

Ct>apter  II— Securities  and  Ex- 
ct>ange  Commission  (Parts 
200-399) 

230.497  (k)(2)(ii)  corrected 19286 

230.498  (b)  and  {c)(3)  corrected 19286 

232.301  Revised 29105 

239. 15A  Form  N-IA  corrected 19286 

240.14a-4    (c)    introductory    text 

and  (1)  revised;  (c)(2)  through 
(5)  redesigrnated  as  (c)(4) 
through  (7);  new  (c)(2)  and  (3) 

added 29118 

240.14a-5  (e)  revised;  (f)  added 29118 

240.14a-8  Revised 29119 

241  Interpretative  releases 17943 

270  Compliance  date  extension 

29345 

274.11A  Form  N-IA  corrected 19286 

274  Appendix  A  corrected 19286 

Proposed  Rules: 

1 24142 

10 16453 

34 26114 

35 26114 

201 23504.  29301 

230 29168 

240 19430,  19693.  23504.  23584.  29301 

242 23504,  29301 

249 23504,  23584,  29301 


TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Ctiapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1  —399) 

284.10  (a)(6)  and  (c)  added;  (b)(1) 

revised 20095 

Proposed  Rules: 

33 20340 

161 27526 

284 19861 

385 27529 

TITLE  19-CUSTOMS  DUTIES 

Ctiapter  I— United  St(3tes  Customs 
Service,  Department  of  ttie 
Treasury  (Parts  1  —  199) 

10.1  (a)  introductory  text  and  (b) 

amended 16416 

12.74  Re  vised 29122 

24.25  (a),  (b)(2)  and  (c)(4)  amend- 
ed; interim 29125 

24.26  Added;  interim  ..., 29125 

101.3  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

(b)(3)  ajnended 24746 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 

122.15  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

123  Authority  citation  amended 

16416 

123.4  (b)  amended 16416 

128.24  (a)  amended 16417 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),    (b),   (c).    (f)   and   (g) 
amended 16417 

143.22  Amended 16417 

143.23  (d)  and  (i)  amended 16417 

143.26  (a)  amended 16417 

145.4  (c)  amended 16417 


179-004   (8)   -  98  -  2 
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TITLE  19  Chapter  l-Con. 

146.12   {a)(2),    (3),   (b)(1)   and   (c) 

amended 16417 

145.35  Amended 16417 

145.41  Amended 16417 

148.23  (c)(1)  and  (2)  heading  and 
introductory  text  amended 

16417 

162.71  (e)  removed 29131 

162.74  Revised 29131 

178.2  Table  amended  (0MB  num- 
bers)   29133 

191.3  (a)(3)  amended 27489 

191.6  (c)(3)  amended 27489 

191.14    (c)(3)(iii)(D)    and    (ivXC) 

amended 27489 

191.92  (g)  amended 27489 

Chapter  11— Uriltod  States  Inter- 
nationol  Trade  Commission 
(Ports  200-299) 

201.7  (b)  amended 29351 

201.10  Revised 29347 

201.17  Revised 29347 

201.18  (b)  and  (c)  revised 29348 

201.20  (b)(l)(ii).  (iil)  and  (3)(i)  re- 
vised  29347 

201.22—201.33  (Subpart  D)  Re- 
vised  29348 

205.3     (a)(1).     (2).     (b)     and     (d) 

amended 29351 

Chapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Ports  300—399) 

351.103  Revised 24401 

351.304  Added 24401 

351.305  Added 24402 

351.306  Added 24403 

354  Authority  citation  revised 24403 

354  Nomenclature  change 24403 

354.1  Amended 24403 

354.2  Revised 24403 

354.3  (a)(3)  and  (4)  revised;  (a)(5) 
added 24404 

354.5  (a),  (b).  (c).  (d)(1).  (2)  and  (7) 
revised;  (dX8)  removed:  (d)(9) 
redesignated  as  (dK8) 24404 

364.6  Revised 24404 

354.7  (b)  revised 24405 

354.9  (b)  revised 24405 

354.15  (e)  removed 24405 

354.17  (b)  amended 24405 

354.18  Added 24405 

354.19  Added 24405 


Proposed  Rules: 

123 27533 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Ports  200-399) 

200.3  Revised 17326 

216.74  Revised 17326 

Chapter  III— Social  Security 
Administration  (Ports  400—499) 

404.985  Revised 24932 

416.1485  Revised 24933 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Ports  600—699) 

646  Added;  interim 15988 

TITLE  21 -FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Health  and  Human  Services 
(Ports  1-1299) 

3  Authority  citation  revised 26697 

5.31  (f)(2)(iii)  and  (iv)  removed 26697 

5.53  (a)(1)  and  (b)(l)(l)  revised 27207 

5.73  Removed 26697 

5.74  Removed 26697 

5.200  Re  vised 18314 

5.210  Revised 18317 

5.215  Revised 18317 

10.50  (c)(10)  removed 26697 

16.1  (b)(2)  amended 26697 

25.31  (f)  amended 26697 

50  Authority  citation  revised 26697 

50.1  (a)  amended 26697 

56  Authority  citation  revised 26698 

58  Authority  citation  revised 26698 

71  Authority  citation  revised 26698 

74.3602  (b)(2)(v)  added 20098 

101  Technical  correction 17327 

101.13  (g)  introductory  text  and 

(h)  introductory  text  re- 
moved; (g)(1),  (2)  and  (3)  re- 
designated as  (h)(4)(i),  (ii) 
and  (iii);  (h)(1)  and  new  (4)(i). 
(ii)  and  (iii)  revised;  (j)(2)(ii). 
(P)(2),  (q)(2),  (3)(ii).  (5)(i)  and 
(6)  amended 26980 
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101.14  (e)(3)  amended 26980 

101.54  (d)(2)  revised 26980 

101.82  (d)(l)(liKD).  (2)(iiiXC). 
(lv)(C).  (4)(ii)(C)  and  (5)(ii)(C) 
amended 26980 

101.69  (c).  (d).  (1).  (m)(4),  (n)(3), 
(4),  (o)(3)  and  (4)  amended; 
(m)(3)  revised;  (m)(4)(lii)  and 

(5)  added 26719 

101.70  (j)(2)  and  (4Xii)  revised; 
(])(3)(iii)  added 26719 

165.110  (b)(4XiiiKA)  table  and  (C) 
table  amended; 
(b)(4XiiiXG)(JX<v)  note  re- 
moved  25769 

172.831  Added 16433 

173.340  (aX4)  introductory  text 
revised;  (aX4)  toble  amended 

29134 

177.2415  Added 20315 

178.2010    (b)  table  amended... 27836.  29136 

184.1420  Added 24419 

184.1702  Added 28895 

200  Authority  citation  revised 26698 

200.15  Revised 26698 

201  Authority  citation  revised 26698 

201.50  (b)  amended 26698 

201.100  (cX2)  amended 26698 

201.307    Added 27843 

207  Authority  citation  revised 26698 

207.25    (b)(2),     (4).     (5)    and    (6) 

amended 26698 

207.31     (aXl),     (2).    (3)    and    (c) 

ajnended 26698 

210  Authority  citation  revised 26698 

211  Authority  citation  revised 26698 

310  Authority  citation  revised 26698 

310.545    (aX27),    (28)    and    (dX28) 

added;  (d)  introductory  text 

revised 19802 

312  Authority  citation  revised 26698 

312.500—310.546  (Subpart  E)  Au- 
thority citation  revised 26698 

314  Authority  citation  revised 26698 

314.170  Amended 26698 

314.430  (f)(6)  amended 26698 

369  Authority  citation  revised 26698 

369.5  Removed 26698 

369.21  Amended 26698 

429  Removed 26698 

430  Removed 26068 

431  Removed 26068 

432  Removed 26068 

433  Removed 26068 

436  Removed 26068 

440  Removed 26068 


441  Removed 26068 

442  Removed 26068 

443  Removed 26068 

444  Removed 26068 

446  Removed 26068 

448  Removed 26068 

449  Removed 26068 

450  Removed 26068 

452  Removed 26069 

453  Removed 26069 

455  Removed 26069 

460  Removed 26069 

510.600  (cXD  table  and  (2)  table 

amended 24106.  25164,  26981,  27844, 

27845 

520.580  (bXD  amended 26981 

520.1445  (a)  and  (c)  heading  re- 
vised; (d)  added 29352 

520.1484  (b)  revised;  (cX3)  amend- 
ed  17329 

522.955  (dXlXiil)  amended 26981 

522.1086  (b)  amended;  (c)  redesig- 
nated as  (d) 29352 

522.2005  (b)  amended 24420 

522.2120  Amended 24107 

522.2121  Added 24107 

524.2101  (c)  amended 26981 

529.469  Added 25164 

529.1186  (b)  revised 24106 

556.600  Revised 24107 

558.58    (dXlXiil)  table  amended 

27845 

558.78  (dX3)  revised 19185 

(aX2),   (dXD   table  and  (2Xii) 

amended 27845 

558.95  (d)(4)(iv)  added 18836 

(dXlXxl)(b)  and  (xiiX&)  amend- 
ed  27845 

558.120    (dXlXiliXft)  amended 27845 

558.128    (aXD    and    (dXD    table 

amended 27845 

558.145    (aXD  and  (2)  amended 27845 

558.175    (dXlXiiiXft)    and    (ivXfe) 

amended 17948,  27845 

558.195  (d)  table  amended 17948,  27845 

553.305    (a)  amended 27845 

558.311  (e)(lXii)  table  amended 17948 

(bX2)  through  (7).  (eXlXv) 
table.  (2Xv)  and  (3Xv)  amend- 
ed  27845 

558.340    (a)  amended 27845 

558.342    (dX3)(ii)       and       (6Xli) 

amended 27845 

558.355  (a)  amended 24420 
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TITLE  21    Chapter  l-Con. 

(bK8).    (9),    (0(l)(iv){6).    {v)(6), 
{xiv)(6),   (xv)(6)  and   (xvlKft) 

amended 27845 

558.515  (d)(l)(iv)(&)  amended 17948 

(a)  and  (d)(l)(vi)(6)  amended 27845 

558.550    (a)(1).  (d)(l)(vil)(c). 

(ix)(c).    (xv)(c)    and    (xvl)(c) 

amended 27846 

558.575    (a)(1)  and  (2)  amended 27846 

558.582    (a)  amended 27846 

568.600    (c)(4)(ii)  amended 27846 

606.121  (e)(lXii)  amended 16685 

610.11  (g)  revised 19403 

610.30  Amended 16685 

640.2  (e)(3)  amended 16685 

640.17  Amended 16685 

640.24  (b)  amended 16685 

640.64  (c)(2)  amended 16685 

640.69  (b)  amended 16685 

640.70  (a)(3)  amended 16685 

640.74  (b)(2)  amended 16685 

640.101  (a)  amended 16685 

640.102  (c)  and  (e)  amended 16685 

640.104  (a)  amended 16685 

800  Authority  citation  revised 26699 

801  Interpretation 24934 

803.1  (a)  revised 26074 

803.3  (c)  introductory  text 
amended;  (m)  through  (ee) 
redesignated  as  (n)  through 
(ft);  (cXD,  new  (p)  introduc- 
tory text,  (1)  and  (r)(2)  re- 
vised; (g)  and  new  (m)  added 


.26074 


803.9  (c)(2)  amended:  (cX3)  re- 
moved; (cK4)  redesignated  as 
(c)(3) 26075 

803.10  Heading,  (a)(2)  and  (cK5) 
revised;  (b)  added 26075 

803.11  Amended 26075 

803.12  (b)  revised 26075 

803.17  Introductory  text  amend- 
ed  26075 

803.18  Heading.  (bXlKlI)  and  (2) 
revised;  (a).  (bKD  Introduc- 
tory text  and  (c)  amended; 

(d)  added 26075 

803.19  (b)  and  (c)  amended 26075 

803.20  (a)  introductory  text  and 
(2)  amended;  (aXD  revised; 
(bX2)  added 26075 

803.22  (a)  and  (bXD  amended 26076 

803.33  Heading  revised;  (a)  intro- 
ductory text,  (2).  (5).  (7)  in- 
troductory text,  (vi)  and  (c) 
amended 26076 


803.40—803.43  (Subpart  D)  Added 

26076 

803.56  Introductory  text,  (a)  and 

(b)  amended 26076 

803.57  (a),    (b).    (cXD    and    (d) 
amended 26076 

804  Heading  revised 26077 

804.1  (a)  revised 26077 

804.3  (d)  revised;  (mXD  and  (2) 

amended 26077 

804.25  (aXD  and  (2)  amended;  (c) 

removed 26077 

806.10  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

806.20  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

812  Authority  citation  revised 26699 

814.39  (a)  introductory  text  and 

(4)  revised;  (f)  added 20533 

814.100  (aX2)  and  (d)  revised;  (e) 

added 19188 

814.104  (b)  removed;  (c).  (d)  and 

(e)   redesignated   as   (b).   (c) 

and  (d);  new  (bX5)  and  new 

(d)  revised;  new  (c)  amended 

19189 

814.106  Re  vised 19189 

814.108  Revised 19189 

814.112  (a)  introductory  text  and 

(b)  revised 19189 

814.114  Revised 19189 

814.116  (a)  and  (d)  amended;  (e) 

added 19189 

814.118  (e)  revised 19189 

814.120  Revised 19189 

814.124  (a)  amended 19190 

814.126  (a)  amended:  (b)  revised 

19190 

892.2010  Added 23387 

892.2020  Added 23387 

892.2030  Added 23387 

892.2040  Added 23387 

892.2050  Added 23387 

1240.70  Removed 26078 

1270.33  (bXD  amended 16685 


Proposed  Rules: 


3... 
5... 
10. 


.26690 
.26690 
.26690 


16 26690 

25 26690 

26 17744 

50 26690 

56 26690 

58 26690 
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71 26690 

100 27502 

101 20486,  23624,  24254,  24593,  27016 

102 20148 

120 ; 20450,  24254 

165 25789 

200 26690 

201 26690 

207 ; 26690,  26744 

210 26690 

211      26690 

310 26690 

312 26690 

314 26690 

315 28301 

334  27886 

369 26690 

429 26690 

430 26127 

431 26127 

432 26127 

433 26127 

436 26127 

440   26127 

441       26127 

442 26127 

443 26127 

444      26127 

446! 26127 

448 26127 

449 26127 

450 26127 

452 26127 

453 26127 

455 26127 

26127 


460. 
601. 
610. 


28301 

19431 

800 26690 

803 26129 

804 26129 

807 26744 

809 29174 

812 26690 

814 19196,  20558 

820 29364 

864 29174 

874 25794 

1271 26744 

1308 18170 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Parts  1-199) 

40.204  Removed 16686 


41.2  (gK3)  and  (4)  redeslgrnated  as 
(g:)(5)  and  (6);  new  (g)(3)  and 
(4)  added 16893 

41.32  Re  vised 16893 

41.33  Re  vised 16894 

41.107  (c)  redesignated  as  (cXD: 

(c)(2)  added;  interim 24108 

41.122  (a)(4)  and  (h)(9)  added 16895 

50  Authority  citation  revised 20315 

50.40  (a)  amended 20315 

93  Authority  citation  revised 16687 

93.1  (a),  (b).  (c)  and  (e)  amended 

16687 

121.1  Amended 17330 

Proposed  Rules: 

503 15800 

TITLE  23-HIGHWAYS 

Proposed  Rules: 

658 27228 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-Office  of  ttie  Sec- 
retary, Department  of  Housing 
and  Urlxin  Development  (Parts 
0-99) 

5.100  Amended 23853 

5.214  Amended 23853 

5.403  (a)  revised:  (b)  amended 23863 

5.520  (c)(l)(ii)  and  (2)(i)  revised 

23853 

8.28  (a)(5)  revised 23853 

Ctiapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  200—299) 

203.255  (b)(5)  revised;  interim 29507 

206.45  (e)  revised;  interim 17656 

Ctiapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urtxsn  De- 
velopment (Parts  500—599) 

598  Added;  interim 19155 
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TITLE  24 

Chapter  VIII -Office  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urban  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

882  Heading  and  authority  cita- 
tion revised 23853 

882.101  Revised.... 23853 

882.102  Revised 23853 

882.106  Removed 23854 

882.108  Removed 23854 

882.109  Removed 23854 

882.110  Removed 23854 

882.111  Removed 23854 

882.118  Removed 23854 

882.112  Redesigmated  as  882.414 23854 

882.201—882.219   (Subpart   B)   Re- 
moved  23854 

882.217  Redesignated  as  882.517 23854 

882.301—882.335   (Subpart   C)   Re- 
moved  23854 

882.401  Revised 23854 

882.402  Removed 23864 

882.404  Revised 23854 

882.406  Redesignated  as  882.810 23857 

882.407  Revised 23855 

882.411  (c)  amended 23855 

882.413  (c)  removed 23855 

882.414  Redesignated  from  882.112 
23854 

882.501  Removed 23855 

882.502  Removed 23855 

882.503  Removed 23855 

882.504  Removed 23855 

882.505  Removed »... 23855 

882.506  Removed 23855 

882.508  Removed 23855 

882.511      Heading      revised;      (a) 

through  (e)  redesignated  as 
(b)  through  (f);  new  (a)  added 


882.514  (aMD.  (d)(1)  introductory 
text,  (iv)  and  (v)  amended; 
(d)(2)(vi)  redesignated  as 
(d)(l)(vi);  (e)  revised 

882.515  (b)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 


.23855 


.23855 


882.517  Redesignated  from  882.217 


.23855 
.23854 


882.601—882.606  (Subpart  F)  Re- 
moved  23854 

882.701—882.759  (Subpart  G)  Re- 
moved  23854 

882.802  Amended 23855 

882.803  (b)  revised 23855 

882.805  (d)(l)(l)(B)  amended;  (c) 
revised 23855 

882.806  Heading,  (a)(3)  and  (4)  re- 
vised; (a)(2)  amended;  (a)(2) 
undesignated  text  designated 

as  (a)(2)(ii);  (a)(2)(i)  added 23856 

882.807  (a)  and  (d)  revised 23856 

882.808  (d),  (IKD.  (3)  and  (o) 
amended;  (b)(4).  (c)  and  (1X2) 
revised 23857 

882.810  Removed;  new  882.810  re- 
designated from  882.406;  new 
(g)(l)(iii)(C)  amended 23857 

Chapter  IX-Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-999) 

982  Authority  citation  revised 23857 

982.4  Revised 23857 

982.53  (a)  revised 23859 

982.54  (d)(7)  revised;  (d)(15) 
through  (19)  redesignated  as 
(d)(18)  through  (22);  new 
(d)(15),  (16)  and  (17)  added 23859 

982.102  (d)  removed 23895 

982.152  (a)(3)  added;  (c)(1)  revised 
23859 

982.153  (a)  designation  and  (b)  re- 
moved  23860 

982.158  (0(6)  amended;  (f)(7)  re- 
designated as  (f)(8);  new  (f)(7) 
added 23860 

982.204  (c)  revised 23860 

982.205  Heading  and  (c)  revised 
23860 

982.206  (b)(1)  amended;  (a)(2)  re- 
vised  23860 

982.207  (c)    redesignated   as   (d); 

new  (c)  added 23860 

982.302  (a)  revised 23860 

982.303  (b)(1)  amended;  (b)(2)  re- 
vised  23860 

982.306  (d)  and  (e)  redesignated  as 

(e)  and  (f);  new  (d)  added 27437 

982.316  Added 23860 

982.352  (c)(7)  revised;  (cX8) 
amended;  (c)(9)  redesignated 


MAY  1998 
CHANGES  APRIL  1.  1998  THROUGH  MAY  29.  1998 


39 


as  (c)(12);  new  (c)(9),  (10)  and 

(11)  added 23860 

982.401  (a)(1)  amended 23861 

982.402  (c)  revised 23861 

982.451  (a)  removed;  (b)  and  (c) 
redesigrnated  as  (a)  and  (b) 
23861 

982.452  (b)(2)  revised 23861 

982.501—982.517       (Subpart       K) 

Added 23861 

982.552  (a)(1)  revised 23865 

982.601—982.624  Added 23865 

983.1  Revised 23870 

983.2  Introductory  text  amended 
23870 

983.3  (d)  added 23870 

983.5  Re  vised 23870 

983.7   (b)  introductory  text  and 

(7)  revised;  (b)(5)  amended; 
(d)  and  (f)  removed;  (b)(8) 
and  (c)  added;  (c)  and  (?)  re- 

deslgmated  as  (d)  and  (f) 23870 

983.10  (g)(l)(iii)(B)  amended 23871 

983.12  Revised 23871 

983.13  Revised 23871 

983.14  Removed 23871 

983.51  (d)  introductory  text  re- 
vised  23871 

983.52  (a)  and  (c)  amended 23871 

983.55  (a)  and  (b)  amended 23871 

983.101  (b)(3)  amended 23871 

983.103  (d)  amended 23871 

983.151  (b)(3)  amended 23871 

983.201  Revised 23871 

983.202  Amended 23871 

983.203  (a)(1),  (b),  (d)(6)  and  (g)(1) 
amended;  (e)  added 23871 

983.204  (e)  added 23871 

983.205  Removed;  new  983.205  re- 
designated from  983.206 23871 

983.206  Redesignated  as  983.205; 
new  983.206  redesignated 
from  983.207 23871 

983.207  Redesignated  as  983.206; 
new  983.207  redesignated 
from  983.208  and  revised 23871 

983.208  Redesignated  as  983.207 23871 

983.251—983.262       (Subpart        F) 

Added 23871 


Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  3200-3899) 

3280  Interpretive  Bulletin 26386 

Proposed  Rules: 

6 26022 

18o!! 26022 

200 26702 

203 24736 

207 26702 

291 29496 

570 26022 

888 24846 

3280 26392 

TITLE  25-INDIANS 

Ctiapter  III— National  Indian 
Gaming  Commission  (Parts 
500-599) 

514  Technical  correction 17489 

Proposed  Rules: 


291. 


.19693 


TITLE  26--INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Serv- 
ice, Department  of  ttie  Treasury 
(Parts  1--799) 

1  Authority  citation  amended 16898 

1.417(e)-l  (d)  revised 16898 

1.417(e)-lT  (d)  revised 16902 

1.985-1  Corrected 15760 

(b)(2)(ii)(C)(;)  heading  and  (2) 

correctly  added 15761 

1.986-7  (b)(3),  (c)(5)  and  (d)(5)  cor- 
rected   15761 

Proposed  Rules: 

1 17973,  19694,  19864,  20156,  24765,  25796, 

27534.  28958 
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TITLE  27- ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I -Bureau  of  Alcohol.  To- 
bacco and  Firearms,  Depart- 
ment of  ttie  Treasury  (Parts 
1-299) 

9.93  (c)(ll).  (17)  and  (18)  revised; 

(c)(19)  added 16904 


9.159  Added 16904 


Proposed  Rules: 


.27017 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

0.64-2  Amended 20534 

0.64-5  Added 63453 

0.100— 0.104  (Subart  R)  Appendix 

amended 38029.  52492.  52493 

2.37  (c)  added 25772 

2.44  (c)  revised 25771 

2.56    Heading,    (a),    (f)    and    (g) 

amended;  (b)(1)  and  (i)  added 

51602 

2.62  (a)(6)  and  (h)(5)  amended 40270 

2.67  Added 25770 

16.99  (i)  and  (J)  added 44083 

17  Revised 36984 

32.1—32.2    (Subpart    A)   Heading 

revised 37715 

32.1  (a)  amended 37715 

32.2  (a)  introductory  text  amend- 
ed  37715 

32.3—32.9    (Subpart    B)    Heading 

removed 37715 

32.3—32.9     Undesignated     center 

heading  added 37715 

32.10—32.15  (Subpart  C)  Heading 

removed 37715 

32.10—32.15  Undesignated  center 

heading  added 37715 

32.10      (a)      introductory      text 

amended 37715 

32.16—32.18  (Subpart  D)  Heading 

removed 37715 

32.16—32.18  Undesignated  center 

heading  added 37715 

32.16  (a)  amended 37715 

32.19—32.22  (Subpart  E)  Heading 

removed 37715 

32.19—32.22  Undesignated  center 

heading  added 37715 

32.23—32.24  (Subpart  F)  Heading 

removed 37715 

32.23—32.24  Undesignated  center 

heading  added 37715 

32.25  (Subpart  G)  Heading  re- 
moved  37716 

32.25  Undesignated  center  head- 
ing added 37716 

32.31—32.40  (Subpart  B)  Added 37716 

32.35  (b;  corrected 39120 

50.22  Regulation  at  61  FR  49260 

confirmed 61629 

51.55  (b)(1)  designation  and  (2)  re- 
moved; new  (b)  amended 24109 


58  Authority  citation  revised 51750 

58.6  Added 51750 

60.3  (a)(8)  revised 11120 

61  Appendix  A  amended:  interim 

11121 

66.26  (a),   (b)  introductory   text 

and  (1)  revised 45939.  45942 

70.26  (a),  (b)  and  (c)  revised;  (d) 

added 45939,45942 

Ctiapter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

511.10-511.16  (Subpart  B)  Heading 

revised;  eff.  4-9-98 11818 

511.12  (d)  revised;  eff.  4-9-98 11818 

523  Authority  citation  revised 50787 

523.20  (Subpart  C)  Added;  in- 
terim  50787 

524  Authority  citation  revised 53690 

524.31  (a)(3)  revised;  interim 53691 

524.41  (e)  revised 7604 

540  Authority  citation  revised 65185 

540.14  (b)  and  (c)  revised 65186 

540.18  (c)  and  (d)  revised 65185 

541.13  (a)(1)  through  (4)  revised; 
Tables  3  through  6  amended 
50788 

541.14  (a)  amended 50791 

541.63  (a)  amended 5218 

541.65  (c)  revised 5218 

541.67  (e)  revised 5218 

544.42  (d)  revised 39916 

544.70—544.75  (Subpart  H)  Re- 
vised; interim 50793 

548.12  Revised 44836 

548.16  (c)  amended 44836 

548.20  (a)  and  (b)  amended 44836 

550.30—550.31  (Subpart  D)  Re- 
vised   45292 

550.58  Introductory  text,  (a) 
heading  and  (c)(3)  revised; 
(a)(1)  and  (2)  redesignated  as 
(a)(2)    and    (3);     new    (a)(1) 

added;  interim 53691 

551.10  Amended 5218 

571.50  Revised 4357 

571.51  (b)  revised 4357 

571.52  Revised 4357 

571.53  Removed;  new  571.53  redes- 
ignated from  571.54  and  re- 
vised   4357 

571.54  Redesignated  as  571.53; 
new  571.54  redesignated  from 
571.55  and  revised 4357 

571.55  Redesignated  as  571.54 4357 


Note:  BokMoce  page  numbers  indicate  1997  changes. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  MAY  29,  1998 


TITLE  28  Chapter  V-Con. 

571.56  Removed 


.4357 


Proposed  Rules: 

2 40316 

17771 

16 45184 

50 45184 

79 45774 

100 23231 

540 47894 

TITLE  29-LABOR 

Subtitle  A— Office  of  ttie  Secretary 
of  Labor  (Parts  0—99) 

24  Revised 6621 

95.26  (a),  (b)  and  (c)  revised 45939. 

45942 
97:26  (a),   (b)   introductory   text 

and  (1)  revised 45939,  45942 

Ctiapter  I— National  Labor 
Relations  Board  (Parts  100—199) 

101.39  (a)  correctly  designated 52381 

102.119  (Subpart  L)  Revised 58907 

102.156—102.167   (Subpart  U)  Re- 
vised  55164 

102.168—102.176  (Subpart  V)   Re- 
vised  55166 

Chapter  V— Wage  and  Hour  Divi- 
sion, Department  of  Labor  (Parts 

500-899) 

520  Revised 64959 

521  Removed 64958 

522  Removed 64958 

523  Removed 64958 

527  Removed 64958 

Chapter  V— Wage  and  Hour  Divi- 
sion, Department  of  Labor  (Parts 
500-899) 

697.1    (a)(1).    (b)(1).    (cMl),    (dXD. 

(e)(1).     (f)(1).     (g)(1).     (h)(1). 

(i)(l).  (j)(l).  (2).  (k)(l).  (1)(1). 

(m)(l)  and  (n)(l)  revised;  (o) 

and  (p)  added 

697.3  Revised 


52945 

52946 

Chapter  X— National  Mediation 
Board  (Parts  1200—1299) 

1200  Removed 6645 


Chapter  XII— Federal  Mediation 
and  Conciliation  Service  (Parts 
1400-1499) 

1404.17—1404.21        (Subpart       D) 

Added 48949 

1470.26  (a),  (b)  introductory  text 

and  (1)  revised 45939,  45942 

Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 

1600.101  Regulation  at  61  FR  7067 

confirmed 36447 

1600.735-101—1600.735-106  (Sub- 
part A)  Regulation  at  61  FR 
7067  confirmed 36447 

1600.735-201—1600.735-206  (Sub- 
part B)  Regulation  at  61  FR 
7067  confirmed 36447 

1600.735-301  (Subpart  C)  Regula- 
tion at  61  FR  7067  confirmed 


.36447 


1600.735-401—1600.735-406  (Sub- 
part D)  Regulation  at  61  FR 
7067  confirmed 36447 

1600.735-501—1600.735.519  (Subpart 
E)  Regulation  at  61  FR  7067 
confirmed 36447 

1610  Authority  citation  revised 

1341 

1610.4  (a)  and  (c)  amended;  in- 
terim  1341 

1610.5  (c)  amended;  interim 1341 

1610.8  Revised;  interim I34l 

1610.9  Heading  revised;  (a)  Intro- 
ductory text  and  (b)  revised; 

(c)  added;  interim 1341 

1610.10  (a)  introductory  text 
amended;  (b)  introductory 
text  revised;  (c)  redesignated 
as  (c);  new  (c)  added;  interim 


1342 

1610.11  (a),  (b)  and  (f)  amended; 

(c)  revised;  interim 1342 

1610.14  (a)  amended;  interim 1342 

1610.15  (f)  amended;  interim 1342 

1610.18  (a)  amended;  interim 1342 

1610.21  Revised;  interim 1342 

1610.34  (a)  amended;  interim 1342 

1614.204    (d)(1)    corrected;     CFR 

correction 63847 

1650.101—1650.119  (Subpart  A) 
Regulation  at  61  FR  7067  con- 
firmed   36447 


Note:  Boldface  pogo  numben  irxlicate  1997  changes 
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Chapter  XVH— Occupational 

Safety  and  Healtti  Administra- 
tion, Department  of  Lalx>r  (Parts 
1900-1999) 

1904.30  Added  (0MB  numbers) 44552 

1910.8  (b)  table  amended 42666.  65203 

(b)  table  corrected 43561 

(b)  table  amended  (0MB  num- 
bers)  13340.17093 

1910.11—1910.19  (Subpart  B)  Au- 
thority citation  revised 40195 

1910.16  (a),  (b)  and  (c)(4)  revised 

40195 

1910.94—1910.98  (Subpart  G)  Au- 
thority citation  revised 1269 

1910.94  (a)(l)(ii),  (5)(i).  (ill)  intro- 
ductory text.  (iv).  (6). 
(c)(6)(iii)(a)  and  (d)(9)(vl)  re- 
vised   1269 

1910.101—1910.120  (Subpart  H)  Au- 
thority citation  revised 1269 

1910.111  (a)(2)(x)  and  vb)(10)(ii)  re- 
vised   1269 

1910.132—1910.138  (Subpart  I)  Au- 
thority citation  revised 1270 

1910.134  Redesignated  as  1910.139; 

new  1910.134  added 1270 

(DdXil),  (4)(ii).  (n)(3)  and  Ap- 
pendix A  corrected 20098 

Appendixes   A.   C   and   D   cor- 
rected   20099 

1910.139  Redesignated  from 
1910.134;  heading  revised;  in- 
troductory text  added 1270 

1910.155—1910.165  (Subpart  L)  Au- 
thority citation  revised 1284 

1910.156  (f)(l)(i)  and  (v)  revised 

1284 

1910.251—1910.255  (Subpart  Q)  Au- 
thority citation  revised 1284 

1910.252    (c)(4)(li).     (ill).     (7)(iii). 

(9)(i)  and  (10)  revised 1284 

1910.261—1910.272  (Subpart  R)  Au- 
thority citation  revised 1285 

1910.261    (b)(2),    (g)(10),    (h)(2Xiii) 

and  (iv)  revised 1285 

1910.1000—1910.1450  (Subpart  Z) 
Authority  citation  amended 

42666 

Authority  citation  amended 1285 

1910.1000  Table  Z-1  and  Z-3  cor- 
rected  42018 

1910.1001  (g)  revised.  Appendix  C 
removed 1285 


1910.1003  (c)(4)(iv)  and  (d)(1)  re- 
vised   1286 

(c)(4)(lv)  corrected 20099 

1910.1017  (g)  revised 1286 

1910.1018  (h)  revised 1286 

1910.1025  (f)  revised:  Appendix  B 

amended;    Appendix    D    re- 
moved   1287 

(f)(l)(i)  correctly  revised 20099 

1910.1027  (g)  revised;  Appendix  C 
removed 1288 

1910.1028  (g)  revised;  Appendix  E 
removed 1289 

(g)(2)(i)  corrected 20099 

1910.1029  (g)  revised 1290 

1910.1043  (f)  revised 1290 

1910.1044  (h)  revised 1291 

1910.1045  (h)  revised;  Appendix  A 
amended 1291 

(h)(2)(i)  corrected 20099 

1910.1047  (g)  revised;  (h)(2)  table 
removed;  Appendix  A  amend- 
ed  1292 

1910.1048  (g)  revised;  Appendix  E 
removed 1292 

(g)(2)(i)  corrected 20099 

1910.1050  (h)  revised;  Appendix  A 
amended 1293 

Corrected 20099 

1910.1051  (h)  revised;  Appendix  E 
removed 1294 

1910.1052  (n)(2)(l)(C)  revised 42667 

(n)(2)(iil)(C)  revised 45176 

(n)(2)(l)(B)  and  (iii)(C)  revised 

, 54383 

(0)  note  added 66277 

(g)  revised 1295 

(gXDd)       correctly       revised; 

(g)(2)(i)  corrected 20099 

1915.8  Table  amended  (0MB  num- 
bers)  13340 

1917  Authority  citation  revised 

40195 

1917.1  (a)  Introductory  text  and 
(2)(1)  through  (x)  revised; 
(a)(2)(xl).  (xli).  (xlii)  and  (b) 
added 40196 

1917.2  Amended 40196 

1917.3  Added 40196 

1917.11  (d)  added 40196 

1917.13  (g)   revised:   (h)  and  (1) 

added 40197 

1917.17  (1).  (i)  and  (k)  revised 40197 

1917.20  Revised 40197 

1917.23  Heading.  (bXD  and  (d)  in- 
troductory text  revised 40197 


Note:  Botdfoce  pog«  numben  Indicate  1997  chang««. 
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TITLE  29  Chapter  XVII-Con. 

1917.24  (a)  revised 40197 

1917.25  (a)  and  (c)  revised:  (gr) 
added 40197 

1917.26  (c)  and  (d)  revised 40197 

1917.27  (a)(2)  revised:  note  added 
40197 

1917.28  Heading  revised;  text  re- 
moved  40198 

1917.30  Added 40198 

1917.42  (b)(4).  (cKD.  (d).  (h)(4).  (5) 
and  (j)(l)  revised:  (g)(2)(vi) 
added 40198 

1917.43  (e)(l)(i)  and  (6Kiii)  re- 
vised: (f)(3)  added 40198 

1917.44  (a),  (i),  (o)(3)(I).  (ii)  intro- 
ductory text  and  (o)(4)  intro- 
ductory text  revised 40198 

1917.45  Heading:.  (f)(4)(iii).  (5).  (7). 
(ISHii).  (iii)(A).  (i)(5)(i)  intro- 
ductory text.  (j)(l)((iii)(D) 
and  (2)  revised:  (gXll).  (j)(9) 

and  (10)  added 40199 

1917.46  Heading:.  (aXlXil)  and 
(viii)(A)  revised 40199 

1917.48  (d)(2)  revised 40200 

1917.50  (i)  redesignated  as  (j): 
heading,  (c)(5)  and  new  (j)  re- 
vised: new  (i)  added 40200 

1917.71  (bX6).  (7).  (c),  (e)  and 
(OdXi)   revised:   (bX8).   (0(4) 

and  (5)  added 40200 

1917.73  Heading  revised 40201 

1917.91  Heading  and  (aXD  revised 

40201 

1917.93  (a)  and  (b)  revised 40201 

1917.94  Revised 40201 

1917.95  (bX2)  revised 40201 

1917.112  (aXD  revised 40201 

1917.118  (dX2Xi)  and  (fX2)  revised 
40201 

1917.119  (bXl).  (c).  (dX2)  and  (f)(4) 
revised 40201 

1917.121  (bX3)  revised 40201 

1917.123  Footnote  7  redesignated 

as  footnote  9 40201 

1917.124  Heading  and  (dXD  re- 
vised: (cX5),  (6)  and  (dX5) 
added 40201 

1917.126  (b)  revised 40201 

1917.152  Heading  revised:  foot- 
note 8  redesignated  as  foot- 
note 12 40202 

1917.153  Heading  revised 40202 

1917.156  (bX3XIiiXD)  revised 40202 

1917.157  (n)  revised 40202 

1918  Revised 40202 


1926  Meeting  and  signing  cere- 
mony  37134 

Technical  correction:  CFR  cor- 
rection   1919 

1926.5  Table  amended  (0MB  num- 
bers)  3814.  13340.  17094 

1926.50—1926.66  (Subpart  D)  Au- 
thority citation  revised 12^ 

1926.57  (OdXii).  (5X1).  (ill).  (6). 
(hxexUiXA)  and  (iX9)(vi)  re- 
vised   1296 

1926.60  (i)  revised:  Appendix  E  re- 
moved   1296 

1926.62  (f)  revised:  Appendix  B 
amended:  Appendix  D  re- 
moved   1296 

1926.95—1926.107  (Subpart  E)  Au- 
thority citation  revised 1297 

1926.103  Revised 1297 

1926.800—1926.804  (Subpart  S)  Au- 
thority citation  revised 1297 

1926.800  (gX2)  revised 1297 

1926.1100—1926.1152    (Subpart    Z) 

Authority  citation  revised 1298 

1926.1101  (h)  revised:  Appendix  C 

removed 1298 

(hX3Xiv)  revised 20099 

1926.1127  (g)  revised:  Appendix  C 

removed 1298 

1952.105  (a)  revised 49909 

1952.107  (f)  added 49910 

1952.365  Revised 49911 

1952.367  (b)  added 49911 

Chapter  XX— Occupational  Safety 
and  Health)  Review  Commission 
(Parts  2200-2499) 

2200.7  (g)  revised 35963 

2200.8  (d)(2)  revised 35963 

2200.11  Amended 35963 

2200.40  (a)  amended 35963 

2200.57  Amended:  (b).  (c)  and  (d) 

redesignated  as  (c),  (d)  and 

(e):  new  (b)  added 35963 

2200.60  Amended 35963 

2200.67  Amended 35963 

2200.90  (bX2)  amended 35963 

2200.91  (b)  amended:  (h)  revised 
35963 

2200.93  (h)  revised 35963 

2200.101  Amended 35963 

2200.201  (a)  designation  and  (b) 
removed 40934 

2200.202  Revised 40934 

2200.203  (a)    correctly    removed; 

CFR  correction 58650 
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(a)  added 61012 

2200.206  (a)  revised 40934 

2200.207  (a)  revised 40934 

2200.209  (a)  revised 40934 

2203.3  (b)(10)  amended 35963 

2204  Nomenclature  change 59569 

2204.105  (f)  added 59569 

2204.107  (b)  amended 35964 

2204.301  Revised 35964 

Chapter  XXV— Pension  and  Wel- 
fare Benefits  Administration,  De- 
fxirtment  of  Labor  (Parts 
2500-2599) 

2510.3-102  (b)  revised 62936 

2620.102-3  0MB  number 36205 

2520.104b-l  0MB  number 36205 

2520.104b-3  0MB  number 36205 

2570  Authority  citation  revised 

40699 

2570.100— 2570.502O-3  (Subpart  E) 

Added 40699 

2590  Authority  citation  revised 

66953 

Clarification 676M,  67689 

2590.701-3  0MB  number 35905 

2590.701-4  0MB  number 35905 

2590.701-5  0MB  number 35905 

2590.701-6  0MB  number „ 35905 

2690.712  Revised;  interim 66957 

Chapter  XXVII— Federal  Mine 
Safety  and  Health  Review  Com- 
mission (Parts  2700-2799) 

2702  Authority  citation  revised 

55334 

2702.1  Revised 55334 

2702.2  Revised 55335 

2702.3  Revised 55335 

2702.4  Revised 55336 

2702.5  (e)  revised 55336 

2702.6  (a)  amended;  (b)  and  (c)  re- 
vised  55336 

2702.7  (b)  revised 55336 

Chapter  XL— Pension  Benefit 
Guaranty  Corporation  (Parts 
4000-4999) 

4000.1  Table  amended 67728 

4000.2  Table  amended 36994,  67728 

4001.2  Amended 35342.  60428,  67728 

4006.5  (f)(3)  amended 60428 

4007  Authority  citation  revised 

36663 


4007.10     Heading     revised;      (a) 

amended;  (c)  and  (d)  added 36663 

4010.13  Amended 36994 

4011.3  (c)  amended 36994 

4011  Appendix  B  amended 65608 

4022.1  Amended 67728 

4022.24  (e)  amended 67728 

4022.26  (a)  amended 67729 

4022.61  (a)  amended 60428 

4022.81  Revised 29354 

4022.82  Revised 29354 

4022.83  Amended 29355 

4041  Revised 60428 

4041.42  (d)(2)  amended 29355 

4043.3  (e)  amended 36994 

4044.13  (a)  amended 67729 

4044  Appendix  B  amended     37718,  43640, 

48176,  53539.  61012,  65609 

Appendix  D  amended 6561 1 

Appendix  B  amended 2308.  7286, 

12411.  18318.  26982 
4050  Revised 60440 

4050.2  Amended 29355 

4071  Added 36994 

4231  Revised 24421 

4302  (Subchapter  K)  Added 36995 

4901—4907  (Subchapter  K)  Redes- 
ignated as  Subchapter  L 36994 

Proposed  Rules: 

70a 40406 

71 40406 

103 8890 

1208 7331 

1614 8594 

1900—1999  (Ch.  XVH) 27698 

1910 41002.  52671.  54160.  65388 

5906.  16918.  24501 

1915 4426 

1917 52671 

1918 52671 

1926 3813 

2200 10166.  19435 

2204 42957 

2510 18345 

2550 66908 

19873 

2560 47262 

2580 49894 

2700 25183 

4011 23693 

4022 66319 

23693 

4041A 23693 

4044 23693 

4050 23693 
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TITLE  29 
4281 


Proposed  Rules:— Con. 


.23693 


MINERAL  RESOURCES 
I— Mine     Safety     and 


TITLE  30 

Chapter 
Health!    Administration,    Depart 
ment  of  Labor  (Parts  1  —  199) 

47.10  Revised 60985 

47.50  Revised 609ft5 

56.3203  (a)  introductory  text,  (1), 
(2)  and  (b)  introductory  text 

revised 20030 

Compliance  date  corrected 28485 

57.3203  (a)  introductory  text.  (1), 
(2)  and  (b)  introductory  text 

revised 20030 

Compliance  date  corrected 28485 

75.204  (a)  intrpductory  text,  (1). 
(2)  and  (b)  introductory  text 

revised 20030 

Compliance  date  corrected 28485 

75.1906  (?)  correctly  revised 12647 

100  Technical  correction 26719 

100.3  (a)  introductory  text  and 
(gr)  revised 20035 

100.4  (a)  revised 20035 

100.5  Introductory  text  through 
(h)  and  undesignated  text  re- 
designated as  (a)  introduc- 
tory text  through  (8)  and  (b); 
new  (c)  and  new  (d)  added 20035 

Chiapter  II— Minerals  Manage- 
ment Service.  Department  of 
thie  Interior  (Parts  200—299) 

202.152  (a)(1)  revised 26367 

Regulation  at  63  FR  26367  eff. 

date  corrected  to  6-29-98 27677 

Regulation  at  63  FR  27677  eff. 

date  corrected  to  6-29-98 28453 

203  Workshop 17330 

203.0—203.4  (Subpart  A)  Revised 

2615 

Heading  correctly  revised 24747 

203.50—203.91  (Subpart  B)  Re- 
vised   2618 

203.61  0MB  number  pending 2619 

203.74  (b)(2)  and  (c)  corrected 24747 

206.152  (b)(l)(i)  amended; 
(b)(l)(iv)  added 65761 

(i)  revised 65762 

Corrected 3618 

206.153  (b)(l)(I)  amended; 
(b)(lKiv)  added;  (i)  revised 65762 

.Vote:  Boklfoce  page  numberj  Irxlicorta  1997  cNanga*. 


206.157  (f)  removed;  (g)  redesig- 
nated as  (h);  new  (f)  and  new 
(g)  added 65762 

206.172  (b)(l)(l)  amended; 
(b)(l)(iv)  added;  (1)  revised 65763 

206.173  (b)(l)(i)  amended; 
(b)(l)(iv)  added;  (i)  revised 65763 

(b)(l)(i)  corrected 3618 

206.177  (f)  removed;  (g)  redesig- 
nated as  (h);  new  (f)  and  new 

(g)  added 65763 

210  Comment  period  extension 52016 

210.55  Revised;  interim 42066 

216.54  Revised 26367 

Regulation  at  63  FR  26367  eff. 

date  corrected  to  6-29-98 27677 

Regulation  at  63  FR  27677  eff. 

date  corrected  to  6-29-98 28453 

218  Coniment  period  extension 52016 

218.52  Revised;  interim 42066 

227  Added 43084 

228  Authority  citation  revised 43091 

228.3  Added 43091 

229  Authority  citation  revised 43091 

229.3  Added 43091 

250.0—250.26  (Subpart  A)  Redesig- 
nated as  250.100—250.126 
(Subpart  A) 29479 

250.1  (c)(5)  and  (dXl)  revised 42671 

Revised 26367 

Regxilation  at  63  FR  26367  eff. 
date  corrected  to  6-2&-98;  (a) 

corrected 27677 

Regulation  at  63  FR  27677  eff. 

date  corrected  to  6-29-98 28453 

250.30—250.34  (Subpart  B)  Redes- 
ignated as  250.200—250.204 
(Subparts) 29479 

250.40  Redesignated  as  250.300 29479 

250.41  Redesignated  as  250.301 29479 

250.44  Redesignated  as  250.302 29479 

250.45  Redesignated  as  250.303 29479 

250.46  Redesignated  as  250.304 29479 

250.50—250.67  (Subpart  D)  Redes- 
ignated as  250.400—250.417 
(Subpart  D) 29479 

250.70—250.87  (Subpart  E)  Redes- 
ignated as  250.500—250.517 
(Subpart  E) 29479 

250.90—250.108  (Subpart  F)  Redes- 
ignated as  250.600—250.618 
(Subpart  F) 29479 

250.100—25.126  (Subpart  A)  Redes- 
ignated from  250.0—250.26 
(Subpart  A) 29479 

250.101  (e)  table  revised 29481 
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(c)  amended 29484 

250.102  Amended 29484 

250.110-250.114   (Subpart  G)  Re- 
designated as  250.700—250.704 

(Subpart  G) 29479 

250.110  (c).  (d)(1),  (2)  and  (h)(2) 

amended 29484 

250.112  (c)(1)  and  (e)(2)  amended 
29484 

250.113  (b)(2)  and  (3)  amended 29484 

250.114  (e)  amended 29484 

250.117  (b)  amended 29484 

250.118  (b)(2)  amended 29484 

(b)(2)  and  (e)  amended 29485 

250.120—250.127  (Subpart  H)  Re- 
designated as  250.800—250.807 

(Subpart  H) 29479 

250.126  Revised 42671 

250.130-250.144  (Subpart  I)  Re- 
designated as  250.900—250.914 

(Subpart  I) 29479 

250.150—250.164  (Subpart  J)  Re- 
designated as 
250.1000—250.1014  (Subpart  J) 

29479 

250.160  (a)  amended 39775 

250.163  (b)  amended 39775 

250.170—250.177  (Subpart  K)  Re- 
designated as 
250.1100—250.1107  (Subpart  K) 

29479 

250.180—250.185  (Subpart  L)  Re- 
vised  26370 

Regulation  at  63  FR  26370  eff. 

date  corrected  to  6-29-98 27677 

Regulation  at  63  FR  27677  eff. 

date  corrected  to  6-29-98 28453 

Redesignated  as 

250.1200—250.1205  (Subpart  L) 

29479 

250.182  (g)  corrected 27677 

250.190—250.194  (Subpart  M)  Re- 
designated as 
250.1300—250.1304  (Subpart  M) 

29479 

250.200—250.209  (Subpart  N)  Re- 
vised  4266* 

Redesignated  as 

250.1400—250.1409  (Subpart  N) 

29479 

250.200—250.204  (Subpart  B)  Re- 
designated from  250.30—250.34 

(Subparts) 29479 

250.200  Amended 29485 

250.203  (b)(5)(i).  (ii).  (19),  (m)  and 

(p)  amended 29485 


250.204  (b)(l)(vli),  (2)(i).  (il).  (14), 

(p).  (r)  and  (t)  amended 29485 

250.209  (c)  revised 672M 

250.209—250.233  (Subpart  O)  Re- 
designated as  250.210-250.234 
(Subpart  0) 67254 

250.210—250.234   (Subpart  O)   Re- 
designated                             as 
250.1500-250.1524  (Subpart  O) 
29479 

250.250  Redesignated  as  250.1600 
29479 

250.251  Redesignated  as  250.1601 
29479 

250.252  Redesignated  as  250.1602 
29479 

250.253  Redesignated  as  250.1603 
29479 

250.254  Redesignated  as  250.1604 
29479 

250.260  Redesignated  as  250.1605 
29479 

250.261  Redesignated  as  250.1606 
29479 

250.262  Redesignated  as  250.1607 
29479 

250.263  Redesignated  as  250.1608 
29479 

250.264  Redesignated  as  250.1609 
29479 

250.265  Redesignated  as  250.1610 
29479 

250.266  Redesignated  as  250.1611 
29479 

250.267  Redesignated  as  250.1612 
29479 

250.268  Redesignated  as  250.1613 
29479 

250.269  Redesignated  as  250.1614 
: 29479 

250.270  Redesignated  as  250.1615 
29479 

250.271  Redesignated  as  250.1616 
29479 

250.272  Redesignated  as  250.1617 
29479 

250.273  Redesignated  as  250.1618 
29479 

250.274  Redesignated  as  250.1619 
29479 

250.280  Redesignated  as  250.1620 
29479 

250.281  Redesignated  as  250.1621 
29479 

250.282  Redesignated  as  250.1622 

29479 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  MAY  29.  1998 

250.513  (a),  (b)(4)  and  (d)  amended 


TITLE  30  Chapter  ll-Con. 
250.283  Redesignated  as  250.1623 


250.284  Redesignated  as  250.1624 

250.285  Redesignated  as  250.1625 

250.286  Redesignated  as  250.1626 

250.290  Redesignated  as  250.1627 

250.291  Redesignated  as  250.1628 

250.292  Redesignated  as  250.1629 

250.293  Redesignated  as  250.1630 

250.294  Redesignated  as  250.1631 

250.295  Redesignated  as  250.1632 

250.296  Redesignated  as  250.1633 

250.297  Redesignated  as  250.1634 

250.300  Redesignated  from  250.40 

250.301  Redesignated  from  250.41 

250.302  Redesignated  from  250.44 


.29479 
.29479 
.29479 
.29479 
.29479 
.29479 
.29479 
.29479 
.29479 
.29479 
.29479 
.29479 
.29479 
.29479 


29479 

250.302  Amended 29485 

250.303  Redesignated  from  250.45 
29479 

250.303  (b)  and  (d)  amended 29485 

250.304  Redesignated  from  250.46 
29479 

250.304     (a)(6).     (iir  and"  (exi)" 

amended 29485 

250.400—250.417  (Subpart  D)  Re- 
designated from  250.50—250.67 
(Subpart  D) 29479 

250.401  (a)(3)  and  (d)  amended 29485 

250.406  (c)  and  (d)(10)(i)  amended 

29485 

250.414  (a)  and  (g)  amended 29485 

250.415  (d)  amended 29485 

250.416  (b)  amended 29485 

250.417  (m)(l)  and  (o)(3)  amended 
29485 

250.500—250.517  (Subpart  E)  Re- 
designated from  250.70—250.87 
(Subpart  E) 29479 

250.504  Amended 29485 

250.505  Amended 29485 

250.507  Amended 29485 

250.508  Amended 29485 


29485 

250.517  (e)  amended 29485 

250.600—250.618  (Subpart  F)  Re- 
designated from 
250.90—250.108  (Subpart  F) 29479 

250.604  Amended 29485 

250.605  Amended 29485 

250.607  Amended 29485 

250.608  Amended 29485 

250.613  (b)(3)  amended 29485 

250.617  (e)  amended 29485 

250.618  Amended 29485 

250.700-250.704   (Subpart   G)   Re- 
designated                        from 
250.110—250.114  (Subpart  G) 
29479 

250.702  (i)  amended 29486 

250.703  (a)  amended 29485 

250.800—250.807   (Subpart   H)   Re- 
designated                        from 
250.120—250.127  (Subpart  H) 
29479 

250.801  (b),  (h)(1).  (2)  and  (4) 
amended 29485 

250.802  (b)  and  (c)  amended 29485 

250.803  (a).  (bXlO)  and  (d)  amend- 
ed  29485 

250.807  Amended 29485 

250.900—250.914  (Subpart  I)  Re- 
designated from 
250.130—250.144  (Subpart  I) 29479 

250.900  (b)  and  (c)  amended 29485 

250.901  (b)(lKv)(D)  and  (2)  amend- 
ed  29485 

(bX3)(v),     (4XV1XA)     and     (B) 
amended 29486 

250.902  (a).  (bXlXD  and  (2Xi) 
aunended 29486 

250.903  (aXlXIli).    (2X11).    (3X1). 

(ii).  and  (bX2)  amended 29486 

250.904  (dX4Xii)  and  (8X11) 
amended 29486 

250.905  (cX2Xvli)  and  (5X11) 
amended 29486 

250.906  (bX2Xil).  (ill).  (3X1).  (ii). 
(cXD  and  (5)  amended 29486 

250.907  (cXlXiii).    (3Xiv).    (4Xv) 

and  (6X11)  amended 29486 

250.908  (bxexii).  (cX5Xli)  and  (6) 
amended 29486 

250.911     (bX4).     (7XI11XD).     (iv). 

(3Xii)  and  (8Xiv)  amended 29486 

250.914  Amended 29486 
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250.1000— 250.1014  (Subpart  J)  Re- 
desigrnated  from 
250.150—250.164  (Subpart  J) 29479 

250.1000  (b).  (c)  and  (d)  amended 

29486 

250.1008  (h)  amended 29486 

250.1009  (aXD  and  (c)(9)  amended 
29486 

250.1010  (a)  amended 29486 

250.1011  (cKD  amended 29486 

250.1013  (b)  amended 29486 

250.1014  Amended 29486 

250.1100—250.1107  (Subpart  K)  Re- 
designated                        from 
250.170—250.177  (Subpart  K) 
29479 

250.1101  (d)  amended 29486 

250.1102  (a)(9).  (b)(8)  and  (9) 
amended 29486 

250.1105  (fXlXl)  and  (ii)  amended 

29486 

250.1200—250.1205  (Subpart  L)  Re- 
designated from 
250.180—250.185  (Subpart  L) 29479 

250.1200  Table  revised 29487 

250.1201  Amended 29486 

250.1202  (a)(3).  (b)(4)(l).  (fXD,  (g). 
(k)(l)  and  (1)(4)  amended 29486 

250.1203  (b)(2)  and  (4)  amended 29486 

250.1300—250.1304  (Subpart  M)  Re- 

desigmated                         from 
250.190—250.194  (Subpart  M) 
29479 

250.1301  (d).  (gXl)  and  (2)(ii) 
amended 29486 

250.1302  (d)  amended 29486 

250.1303  (a)(4)  amended 29487 

250.1304  (b)  amended 29487 

250.1400—250.1409  (Subpart  N)  Re- 
designated                        from 
250.200—250.209  (Subpart  N) 
29479 

250.1401  Table  revised 29488 

250.1405  Amended 29487 

250.1500—250.1524  (Subpart  O)  Re- 
designated from 

250.210—250.234  (Subpart  O) 29479 

250.1500  (a)  through  (d)  amended 

29487 

Table  revised 29488 

250.1505  (c)  and  (f)  amended 29487 

250.1600  Redesignated  from 
250.250 29479 

250.1601  Redesignated  from 
250.251 29479 


250.1602  Redesigrnated        ftom 
250.252 29479 

250.1603  Redesignated       trom 
250.253 29479 

250.1604  Redesignated       from 
250.254 29479 

(b),  (c)  and  (d)  amended 29487 

250.1605  Redesignated        from 
250.260 29479 

(a),  (b)(3)  and  (d)  amended 29487 

250.1606  Redesignated        ft-om 
250.261 29479 

250.1607  Redesignated        ffom 
250.262 29479 

250.1608  Redesignated        flrom 
250.263 29479 

250.1609  Redesignated        firom 
250.264 29479 

250.1610  Redesignated       firom 
250.265 29479 

250.1611  Redesignated       f^m 
250.266 29479 

250.1612  Redesignated        trom 
250.267 29479 

Amended 29487 

250.1613  Redesignated       f^m 
250.268 29479 

250.1614  Redesignated        from 
250.269 29479 

(b)  amended 29487 

250.1615  Redesignated       flrom 
250.270 29479 

250.1616  Redesignated       from 
250.271 29479 

250.1617  Redesignated        fi-om 
250.272 29479 

(a)  and  (d)  amended 29487 

250.1618  Redesignated       firom 
250.273 29479 

(a)  and  (c)  amended 29487 

250.1619  Redesignated       trom 
250.274 29479 

(b)  amended 29487 

250.1620  Redesignated       from 
250.280 29479 

(a)  amended 29487 

250.1621  Redesignated       flrom 
250.281 29479 

250.1622  Redesignated       flrom 
2tX).282 29479 

250.1623  Redesignated        from 
250.283 29479 

250.1624  Redesignated       trom 
250.284 29479 

(dXD  amended 29487 
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TITLE  30  Chapter  ll-Con. 

250.1625  Redesignated        from 
250.285 29479 

250.1626  Redesignated        from 
250.286 29479 

250.1627  Redesignated        from 
250.290 29479 

(a)  amended 29487 

250.1628  Redesignated        from 
250.291 29479 

250.1629  Redesignated        from 
250.292 29479 

250.1630  Redesignated        from 
250.293 29479 

250.1631  Redesignated        from 
250.294 29479 

250.1632  Redesignated       from 
250.295 29479 

250.1633  Redesignated       from 
250.296 ^ 29479 

250.1634  Redesignated        from 
250.297 29479 

251  Revised 67284 

256.53  Corrected 36995 

256.64  (a)(8)  amended 39775 

260.102  Amended 2629 

260.110  (d)  revised 2629 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  the 
Interior  (Parts  700—999) 

723  Authority  citation  revised 63276 

723.14  Table  revised 63276 

723.15  (b)  amended 63276 

724  Authority  citation  revised 63276 

724.14  (b)  amended 63276 

845  Authority  citation  revised 63276 

845.14  Table  revised 63276 

845.15  (b)  amended 63277 

846  Authority  citation  revised 63277 

846.14  (b)  amended 63277 

870  Authority  citation  revised 60142 

870.5  Amended 60142 

870.17  Removed 10309 

870.18  Revised 60142 

870.19  Added 60143 

870.20  Added 60146 

901  Technical  correction 4529 

901.15  Table  amended 66821 

901.16  Removed 66822 

902.15  Regulation  at  62  FR  15116 

eff.  date  corrected  to  4-7-97 

35342 

904  Technical  correction 44894 

913.15  Table  amended 54769 

NOTE:  Bokttocs  page  numb«n  Indlcats  1997  changes. 

"0 


Table  amended 17098 

913.16  (o)  removed 54769 

(X)  removed .....17098 

914  Technical  correction 49049 

914.15  Table  amended 44896,  44898, 

47140,  59578 

914.16  (cc)  and  (dd)  removed 47330 

914.25  (a)  table  amended 12652 

916.15  Table  amended 10317 

917.15  Table  amended 45717 

918.15  Table  amended 11830,  25394 

920.15  Table  amended... 13784,  19406.  26453 

920.16  (k).  (m)  and  (o)  removed 
13784 

924  Technical  correction 6796 

924.15  Added 1361 

924.16  Revised 1362 

924.17  Added 1362 

925.15  Table  amended 41844 

934.15  Table  amended 44900 

935.15  Table  amended 53234 

Table  amended 9139 

935.16  (a)(3)  removed 53234 

Removed 9139 

936.25  Table  amended 8126 

938.15  Table  amended 60177 

Table  amended 19820 

938.16  (g),  (1),  (q),  (s)  through  (v), 
(X)  through  (gg),  (ii),  (jj)  and 
(ddd)  removed;  (ppp)  through 
(uuu)  added 60177 

(vw)  through  (bbbb)  added 19820 

943.15  Table  amended 10320 

Table  amended 19823 

943.25  Table  amended 10320 

Table  ajnended 19823 

944.15  Table  amended 41850 

944.16  (e).  (f)(1).  (g).  (h)  and  (1)  re- 
moved  41850 

944.25  Table  amended 41850 

946  Technical  correction 52181 

946.15  Table  amended 48765,  60660 

946.25  (a)  table  amended 35968 

(a)  table  amended 5891 

Proposed  Rules: 

50 60673 

56 65777.  67013,  68468 

290.  2642,  17781,  26756.  28496 

57 64789,  65777,  67013,  68468 

290,  2642,  7085,  17781.  26756.  28496 

62 65777,  67013,  68468 

290,  2642.  17781.  26756.  28496 

70 65777,  67013,  68468 

290.  2642,  17781,  26756,  28496 

71 65777.  67013.  68468 
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290.  2642,  17781.  26756.  28496 

72 17492 

75 50541,  62732,  64789 

6886.  7085.  17492,  19873 

200—299  (Ch.  II) 55197 

185 

202 36509 

206 36030.  3B509,  49460,  50544,  52518. 

55198 

6113,  6887.  7085,  11384,  14057,  17349 

210 17133 

211 38509 

216 17133 

218 7335,25187 

243 68244 

11634 

250 37819.  51614,  68244 

7335.  11384.  11634.  25187 

256 7335,  25187 

290 68244 

11634 

707 55365,  59639 

773 47617,  56139,  63044 

778 56139,  63044 

843 56139.  63044 

870 47617,  61585 

874 55365.  59639 

901 53996 

23403 

904 1396,  6286 

913 63045,  67014 

2916,  16719 

914 42713 

16723,  16725,  29365 

916 2916.  16728 

917 46933,  63684.  65044 

20561,  27229,  27698 

918 61712 

712 

920 49183.  55321.  62273 

2919,  16730 

924 40773 

18172.  18173 

925 19874 

926 63685.  64327 

931 9165 

934 46695.  48807 

25428 

935 36248,  38509 

3507.  23405 

936 42715.  65632 

454.  1399.  29174 

938 67590 

943 67592.  67596.  67598 

3508,  7356,  23407 

944 2192,  17138 


946 44924.  53275.  67014 

948 8891 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  \he  Secretary 
of  ttie  Treosury  (Parts  0—50) 

1.36  Headingr  revised;  (g)  redesig- 
nated as  (1);  new  (g)  through 

(k)  added 58908 

(b)(1)  table  amended 60782 

Ctiapter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Parts 
51-199) 

2  Authority  citation  revised 1^357 

2.2  Revised 14357 

2.9  Revised 14357 

27  Added;  interim 42213 

27.7  (c)(3)(ii)(F)  corrected 44036 

103  Meeting 58909 

Conditional  exceptions  grant 

3640 

103.11  (n)(8)  and  (9)  redesignated 
as  (n)(9)  and  (10);  (n)(7)(iii) 
and  new  (8)  added;  eff.  8-1-98 


.1923 


103.22  Regulation  at  61  FR  18209 
confirmed;  (a)(1)  amended; 
(h)  revised 47147 

103.36  (b)(ll)  added;  eff.  8-1-98 1924 

Ctiapter  II— Fiscal  Service,  De- 
partment of  ttie  Treasury  (Parts 
200-399) 

202  Authority  citation  revised 45520 

202.1  Revised 45520 

202.2  (a)(2)  removed;  (a)(3)  and  (4) 
redesignated  as  (a)(2)  and  (3); 
(a)(1),  new  (2)  and  new  (3)  re- 
vised; authority  citation  re- 
moved  45521 

202.3  (a),  (b)(1)  introductory  text. 
(2)  introductory  text  and  (1) 
revised;  authority  citation 
removed 45521 

202.4  Heading,  introductory  text, 
(c),  (d)  and  (e)  revised;  au- 
thority citation  removed 45521 

202.6  (b)  and  (e)(1)  revised;  au- 
thority citation  removed 45521 

202.7  (a)  revised;  authority  cita- 
tion removed 45521 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  MAY  29,  1998 


TITLE  31    Chapter  ll-Con. 

203  Revised 5650 

285  Authority  citation  revised 36210 

Authority  citation  revised 16356. 

23357.  25139 

285.1  Added;  interim 36210 

285.7  Added;  interim 23357 

285.11  Added 25139 

285.12  (Subpart  B)  Added;  in- 
terim   16356 

343  Revised 49914 

344.1  (f)  through  (j)  redesignated 
as  (g)  through  (k);  new  (0 

added;  new  (g)(3)  revised 4M45 

344.3  (b)(3)(iii)  revised 46446 

356.12  (c)(l)(i)  revised 43093 

(b)(2)  revised 4187 

356.13  (a)  revised 43093 

356  Appendix  B  and  Exhibit  A 
amended 43094 

357  Determination 61912 

Determination 20099 

357.22  (b)  through  (e)  redesig- 
nated as  (c)  through  (f);  new 
(b)  added 46«61 

357  Appendix  B  amended 43284 

358  Revised 11355 

Chapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  the 
Treasury  (Parts  500—599) 

Chapter  5  Appendixes  A  and  B 

amended 28896 

500  Authority  citation  revised 45101 

Authority  citation  revised 10323 

500.101  (Subpart  A)  Heading  re- 
vised  45101 

500.101  (a)  amended 45101 

500.201  (e)  added 45101 

500.306  Note  amended 45101 

500.508  (f)  removed;  note  added 

45101 

500.601  (Subpart  F)  Revised 45101 

500.602  Added 64721 

500.701—500.718  (Subpart  G)  Re- 
vised  10324 

500.701     (a)     Introductory     text 

ajnended 45101 

500.801  Revised 45101 

500.802  Removed;  new  500.802  re- 
designated from  500.807 45101 

500.803  Removed;  new  500.803  re- 
designated from  500.808 45101 

500.804  Removed 45101 

500.805  Removed 45101 

500.806  Removed 45101 


500.807  Redesignated  as  500.802 45101 

500.808  Redesignated  as  500.803 45101 

500.809  Removed 45101 

500.901  Revised 45101 

Amended;  0MB  number 64722 

501  Added 45101 

501.101  Revised 52494 

501.601  Note  added 52494 

501.602  Amended 52494 

501.603  Note  added 52495 

501.806  (b)  revised 52495 

501.807  (a)  revised 52495 

505  Authority  citation  revised 45106 

Authority  citation  revised 10331 

505.40  Amended 45106 

505.50  Revised 10331 

505.60  Revised 45106 

515  Authority  citation  revised 45106 

Authority  citation  revised 10331. 

27349 

515.101  (a)  amended 45106 

515.201  (e)  added 45106 

515.306  Note  amended 45106 

515.508  (f)  removed;  note  added 

45106 

515.560  (g)  revised 27351 

515.563  Revised 27349 

515.564  (c)  amended 27349 

515.566  (a)(2)  amended 27349 

515.569  (d)  revised 27349 

515.601  (Subpart  F)  Revised 45106 

515.701—515.718  (Subpart  G)  Re- 
vised  10331 

515.701     (a)     Introductory     text 

amended 45106 

515.801  Revised 45106 

515.802  Removed;  new  515.802  re- 
designated from  515.807 45106 

515.803  Removed;  new  515.803  re- 
desigrnated  from  515.808 45106 

515.804  Removed 45106 

515.805  Removed 45106 

515.806  Removed 45106 

515.807  Redesignated  as  515.802 45106 

515.808  Redesignated  as  515.803 45106 

515.901  Revised 45106 

535  Authority  citation  revised 45106 

535.101  (a)  amended 45107 

535.508  (0  removed;  note  added 

45107 

535.601  (Subpart  F)  Revised 45107 

535.701     (a)     Introductory     text 

amended .45107 

535.801  (Subpart  H)  Revised 45107 

535.905  Revised 45107 

536  Authority  clUtion  revised 45107 


Note:  BokMoce  page  numt)«rj  indicate  1997  change*. 
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536.101  (a)  amended 45107 

536.201  Existing  text  designated 

as  (a);  (b)  added 45107 

536.312  Note  added 45107 

536.503  (a)  revised;  note  added 45107 

536.601  (Subpart  F)  Revised 45107 

536.801  Revised 45107 

536.802  Removed;  new  536.802  re- 
designated from  536.805 45108 

536.803  Removed 45108 

536.804  Removed 45108 

536.805  Redesignated  as  536.802 45108 

536.806  Removed 45108 

536.901  Revised 45108 

537    Added 27847 

550  Authority  citation  revised 45108 

550.101  (a)  amended 1....Z.... 45108 

550.209  (c)  added L/. 45108 

550.304  Note  amended 45108 

560.511  (g)  removed;  (h)  redesig- 
nated as  (g);  new  (g)  amend- 
ed; note  added 45108 

550.601  (Subpart  F)  Revised 45108 

550.701     (a)     introductory     text 

amended 45108 

550.801  Revised 45108 

550.802  Removed;  new  550.802  re- 
designated from  550.805 45108 

550.803  Removed;  new  550.803  re- 
designated from  550.807 45108 

550.804  Removed 45108 

550.806  Removed 45108 

550.805  Redesignated  as  550.802 45108 

550.807  Redesignated  as  550.803 45108 

550.901  Revised 45108 

560  Authority  citation  revised 41852, 

45108 

560.101  (a)  amended 45109 

560.510  (d)  revised 41852 

560.525  (a)  introductory  text,  (3) 

and  (5)(i)  revised 41852 

560.601  Revised 45109 

560.602  Removed 45109 

560.701     (a)     introductory     text 

amended 45109 

560.801  Revised 45109 

560.802  Removed;  new  560.802  re- 
designated from  560.805 45109 

560.803  Removed;  new  560.803  re- 
designated from  560.806 45109 

560.804  Removed 45109 

560.807  Removed 45109 

560.805  Redesignated  as  560.802 45109 

560.806  Redesignated  as  560.803 45109 

560.901  Revised 45109 

575  Authority  citation  revised 45109 


575.101  (a)  amended 45109 

575.201  (c)  added 45109 

575.306  Note  amended 45109 

575.503  (h)  removed;  note  added 

45109 

575.601  (Subpart  F)  Revised 45109 

575.701     (a)     introductory     text 

amended 45109 

575.801  Revised 45109 

575.802  Removed;  new  575.802  re- 
designated fi-om  575.805 45109 

575.803  Removed 45109 

575.804  Removed 45109 

575.805  Redesignated  as  575.802 45109 

575.806  Removed 45109 

575.901  Revised 451 10 

585  Authority  citation  revised 45110 

585.101  (a)  amended 45110 

585.201    (c)    note    amended;    (e) 

added 45110 

585.311  Note  amended 45110 

585.503  (a)  revised;  note  added 45110 

585.601  (Subpart  F)  Revised 45110 

585.701     (a)     introductory     text 

amended 451 10 

585.801  Revised 451 10 

585.802  Removed;  new  585.802  re- 
designated from  585.805 45110 

585.803  Removed 451 10 

585.804  Removed 451 10 

585.805  Redesignated  as  585.802 45110 

585.806  Removed 451 10 

585.901  Revised 451 10 

590  Authority  citation  revised 45110 

590.101  (a)  amended 45111 

590.601  (Subpart  F)  Revised 45111 

590.701     (a)     Introductory     text 

amended M}  1 1 

590.801  Revised 451 1 1 

590.802  Removed;  new  590.802  re- 
designated from  590.805.... 45111 

590.803  Removed 451 1 1 

590.804  Removed 451 1 1 

590.805  Redesignated  as  590.802 451 1 1 

590.806  Removed 451 1 1 

590.901  Revised 451 1 1 

595  Authority  citation  revised 45111 

595.101  (a)  amended 45111 

595.201  Existing  text  designated 

as  (a);  (b)  added 45111 

595.311  Note  amended 45111 

595.503  (a)  revised;  note  added 451 1 1 

595.601  (Subpart  F)  Revised 45111 

595.701     (a)     introductory     text 

amended 451 1 1 

595.801  Revised 451 1 1 


Note: 
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TITLE  31    Chapter  V-Con. 

595.802  Removed;  new  595.802  re- 
designated from  595.805 451 1 1 

595.803  Removed 451 1 1 

595.804  Removed 45111 

595.805  Redesignated  as  595.802 451 1 1 

595.806  Removed 451 1 1 

595.901  Revised 45111 

596  Authority  citation  revised 451 12 

596.101  (a)  amended 45112 

596.601  (Subpart  F)  Revised 45112 

596.801  Revised 45112 

596.802  Removed;  new  596.802  re- 
designated from  596.805 45112 

596.803  Removed 45112 

596.804  Removed 451 12 

596.805  Redesignated  as  596.802 451 12 

596.806  Removed 451 12 

596.901  Revised 451 12 

597  Added 52495 

Chapter  V  Appendixes  A  and  B 

amended 41051,  4*178 

Appendix  A  amended 67729,  67730 

Appendix  B  amended 67732 

Proposed  Rules: 

1 42443 

27 42220 

103 36475.  3851 1,  40778.  40779.  45365. 

47156.  63298 
27230 

208 ZZ!Z!Z.48714V  51618.  55773 

26561 

210 5426.  6001 

212 46428 

285 62458 

20006 

317 23695 

361 23695 

353 23696 

366 64528 

370 23695 

900—999  (Chapter  DC) 68476 

TITLE  32-NATlONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Parts  1—399) 

Subchapter  A  Heading  added 40734 

Subchapter  B  Heading  revised 12160 

21  Added 12160 

22  Added 12164 

23  Removed 12188 

28.500  Revised 12188 

32  Added 12188 

34  Added 12204 


33.26   (a),   (b)   introductory   text 

and  (1)  revised 45939,  45943 

40a  Removed 11831 

67  Revised 55517 

104  Added 3466 

147  Added 4573 

148  Added 4580 

149  Added 4583 

175.3  (1)  added 66525 

175.4  Re  vised 66525 

175.5  Re  vised 66525 

175.6  Revised 66525 

175.7  (aK13)(i)  and  (dK3Xi)  re- 
vised; (k)  added 66525 

176  Re  vised 35346 

199  Technical  correction 42905 

199.2  (b)  amended 46878 

(b)  amended;  interim 54384 

(b)  amended 9141 

199.4  (c)(2)  heading,  (xiii),  (xvl). 
(3Xxi).  (g)(37)  and  (47)  revised 
46378 

(gK48)  revised;  interim 54384 

(aX9)  introductory  text.  (iXB) 
and  (ii)  revised;  (aX9XiXC). 
(vXB)  and  (vi)  note  removed; 
(aX9XiXD)  and  (vXA)  redes- 
ignated as  (aX9XiXC)  and  (v); 
(aX10)(vlXE)  added 9141 

199.5  (bXlXiii).  (eX2).  (3)  and  (4) 
revised 42904 

199.8  (bX3Xiii)  and  (iv)  revised; 
(bX3Xv)  added;  interim 54364 

199.11  (gX3)  through  (g)(9)  redes- 
ignated as  (g)(4)  through  (10); 
(b)(1),  (g)  heading  and  new 
(10)  revised;  new  (g)(3)  added 
27678 

199.13  (i)  added;  interim 39941 

199.14  (hXlXiXD)  added 7287 

199.17  (a)(7)  added;  (dXD  and 
(0X3)  revised 9142 

199.18  (dX2Xi)  and  (f)  revised; 
(cX3)  added 9143 

199.21  Revised 66990 

199.22  Added 66993 

203  Added 5261 

220.9  (d)  added 11600 

247  Re  vised 42905 

270  Added;  interim 39942 

Revised 3472 

285  Re  vised 61013 

286  Re  vised 35351 

286.3  Amended 42916 

286.4  (b).  (hXD.  (5)  and  (nX2)  cor- 
rected  38197 


Note;  Bokjfoc*  pog«  numb«n  Indteata  1997  changes. 
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286.12  (a)(1)  and  (2)  corrected 38197 

286.28  (d)(3)(i)(A)  corrected 3«197 

(d)(3)(ii)(A)  amended 42916 

311.7  (c)(10)(i).  (ii)  and  (ill)  added 

46446 

(c)(ll)(i)  and  (iii)  added 59579 

318.9  Redesignated  as  318.11 67291 

Added 67292 

318.11  Redesignated  from  318.9 67291 

318.10  Added 67292 

320  Heading  revised 65020 

320.1  (a)(l)(i)  and  (2)  amended 65020 

320.2  Amended 65020 

320.3  (a),  (b),  (c)  introductory 
text,  (2)  and  (d)  amended;  (e) 
revised 65020 

320.4  (a),  (b)  introductory  text. 
(1).  (2).  (3).  (c)(2)  and  (d) 
amended 65020 

(c)    heading.    (1)   introductory 
text  and  (iv)  revised 65021 

320.5  (b)  amended 65021 

320.6  (a)  and  (b)  revised 65021 

320.7  (b).   (c)  introductory  text, 

(1)  and  (d)  amended 65021 

320.8  (a),  (c)(3),  (5)  and  (7)  amend- 
ed  65021 

320.9  (b)(2)(i)  and  (3)  amended 65021 

320.10  Amended 65021 

320.11  Amended 65021 

323  Appendix  H  amended 25772 

397  Removed 6864 

Chapter  V— Department  of  tt^e 
Army  (Parts  400-699) 

505.5  (e)(20)  removed 4«480 

507  Revised 27208 

Ctiapter  VI— Department  of  the 
Navy  (Parts  700-799) 

701.118  (r)  introductory  text  re- 
vised  61914 

(m)  heading  revised 25773 

706.2  Table  Five  amended 37719.  40450 

Tables  Four  and  Five  amended 
47945 

Tables  Two  and  Five  amended 
9743 

Tables  One  and  Four  amended 
9744 

Table  Five  amended 9745.  19656 

Tables  Four  and  Five  amended 

13341,24748 

Table  Four  amended 24747 

721  Removed 3860 


Technical  correction 4694 

722  Removed 3860 

Technical  correction 4694 

Chapter  XXI— National  Security 
Council  (Parts  2100-2199) 

2101  Removed 25736 

Proposed  Rules: 

173—187  (Subchapter  S) 13585 

175 13586 

178 - 50796 

199 45196,  61058.  64191.  67018 

212 9167 

220 11635 

311 41323 

318 51821 

323 11198 

507 11858 

901 63485 

989 67305 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

27.3  Table  correctly  revised 35385 

Table  corrected 39313 

80.501  (d)  revised 5731 

80.520  (a)  revised 5731 

80.1495  Revised 5731 

82  Authority  citation  revised 5731 

82.5  Added 5731 

82.7  Added 5731 

84.01  (b)  and  (c)  redesignated  as 

(c)  and  (d);  new  (b)  added 5731 

84.05  (a)  revised;  (b),  (c)  and  (d) 

redesignated  as  (e),  (b)  and 

(c);  new  (d)  added 5731 

84.17  (c)  added 5731 

84.27  Added 5731 

87.1  (o)  revised 5732 

88.13  Heading,  (b)  and  (c)  revised; 

(d)  redesignated  as  (e);  new 

(d)  added 5732 

90.5  Added 5732 

90.7  Added 5732 

96  Added 67506 

100  Temporary  regulations  lists 

42671.60178 

Regulation  at  61  FR  33032  eff. 

delayed  to  1-1-99 67569 
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TITLE  33  Chapter  l-Con. 

Temporary  regulations  lists 6071, 

24425 
100.35-T05-013  Added  (temporary) 

14819 

100.35T-05-043  Added  (temporary) 

35391 

100.35-T05-055  Added  (temporary) 

39776 

100.35T-05-O65  Added  (temporary) 

45718 

1(X).35T-05-069  Added  (temporary) 

48764 

100.35T-05-074  Added  (temporary) 

52501 

100.35T-07-002  Added  (temporary) 

5456 

100.35-T07-014  Added  (temporary) 

16115 

100.35-T07-017  Added  (temporary) 

16116 

100.35T-O7-O47  Added  (temporary) 

60178 

100.35T-O7-054  Added  (temporary) 

61630 

l(X).35T-07-062  Added  (temporary) 

65022 

100.35-T08-O26  Added  (temporary) 

44410 

l(X).35-T08-027  Added  (temporary) 

44411 

100.36-T0&-O28  Added  (temporary) 

44411 

Heading  correctly  revised 46553 

1(X).35-T08-034  Added  (temporary) 

48767 

100.35-T08-036  Added  (temporary) 

48766 

100.35-TO8-O38  Added  (temporary) 

50506 

100.36-T08-039  Added  (temporary) 

50507 

100.01  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.05  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.15  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.17  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.18  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.19  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.25  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 


100.30  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.35  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.50  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.100  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.102  Revised:  eff.  7-26-97 35388 

100.114     Implementation     (tem- 
porary)  35388,  35391,  45158,  48766, 

66996 

100.201     Implementation     (tem- 
porary)  43284 

100.501  (c)  revised;  Table  1  added 

46670 

100.508  Implementation     (tem- 
porary)  45718 

100.509  Implementation     (tem- 
porary)  35390 

100.510  (b)(1)    and    (c)    revised; 
Table  1  added 42067 

100.511  Implementation     (tem- 
porary)  14036.  19406.  23215.  24109 

100.728  Added 43641 

100.730  Added 15091 

100.731  Added 15090 

100.732  Added 26454 

100.1101  Implementation    (tem- 
porary)  45158 

(a)  revised;  Table  1  amended; 
eff.  10-3-98 16688 

100.1102  Amended 3037 

Implementation  (temporary) 16688 

100.1301  (a)  stayed;  (j)  added;  eff. 

8-7-97  through  8-11-97 39444 

110.60  (p-3)  removed 23663 

110.90  Revised 16689 

110.157  (b)(ll)  added;  eff.  10-2-97 

through  10-20-97 55168 

117  Temporary  drawbridge  oper- 
ation regulations 46879,  46880. 

50253.  52946.  62262,  63847,  66006 
Temporary    drawbridge    oper- 
ation regulations 1746,  2141, 

5456—5458,  9418,  11600.  14037, 
14620.  19656.  23215 
117.5       Implementation       (tem- 
porary)  6073 

117.205  Revised 10140 

117.253  (a)  suspended;  (c)  added; 

eff.  4-2-98  through  8-31-98 19407 

117.491  (a)(3)  removed 52502 

117.524  Removed 18320 

117.532  Removed 18319 

117.533  Revised 18323 
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117.549     Implementation     (tem- 
porary)  6073 

117.559  Revised 38909 

117.569     Implementation     (tem- 
porary)   26983 

117  603  Revised 50510 

117  604  Removed 50510 

117.609  Revised 2896 

117.613  Revised 18323 

117.633  (b)  and  (c)  revised 43095 

117.637  (aXD  revised 43931 

117.663  Revised 4584 

117.675    (c)    added;    eff.    4-13-98 

through  8-10-98 16906 

117.720  Added 2312 

117.733  Revised 2311 

117.753  Revised 45160 

117.771  Revised 54385 

117.789     Implementation     (tem- 
porary)  17679 

117.793  (b)  revised 18321 

117.802  Added ...27680 

117.807  Removed 18322 

117.821  Revised 9419 

(aK2)  removed:  (a)(3)  through 
(6)     redesignated     as     (a)(2) 

through  (5) 24427 

117.833  Elxisting  text  designated 

as  (a);  (b)  added 66006 

117.1045  (a)  revised 43097 

117.1061  (c)  and  (d)  removed 10777 

144.01-15  (d)  correctly  revised 35392 

151  Effective  date  confirmation 

46446 

151.19  (0)  revised 67532 

151.37  (a),  (b)  and  (c)  amended 67532 

155  Compliance  date  delay 37134 

Compliance  date  extension 48769 

Authority    citation    and    note 

revised 48773 

155.100  (a)  introductory  text  re- 
vised; (c)  added 48773 

155.140  (b)  amended 51 194 

155.235  Revised 51 194 

155.480  (b)  introductory  text  and 

(f)  revised 48773 

155.1050  (k)(3)  suspended;  eff.  2- 

12-98  through  2-12-2001 7071 

155.1052  (f)  suspended  in  part;  eff. 

2-12-98  through  2-12-2001 7071 

157.455  Regulation  at  61  FR  60189 

stay  lifted;  revised 49608 

159.3  Amended 51 194 

159.5  Revised 51 194 

159.7  Revised 51 194 

159.201  Revised 51 194 


159.205  Removed 51 194 

160  Authority  citation  revised 65206 

160.203  Regulation  at  59  FR  39459 

confirmed 19190 

160.207  (d)  and  (e)  revised;  in- 
terim  65206 

(d)(1)  corrected 5458 

Regulation  at  59  FR  39460  con- 
firmed  19190 

160.211  Regulation  at  59  FR  39460 

confirmed 19190 

160.213  Regulation  at  59  FR  39460 

confirmed 19190 

160.215  Regulation  at  59  FR  39460 

confirmed 19190 

162.138  (a)(l)(l)  suspended; 
(a)(l)(iv)   added;   eff.   7-25-97 

through  12-15-97 45720 

164.72  (a)(l)(iv)  redesignated  as 
(a)(l)(v);  (a)(l)(iii),  new  (v). 
(c)   and    table   revised;    new 

(aXlXiv)  added 40272 

165  Effective  date  connrmation 

35392.65022 

Temporary  regulations  lists 42671, 

60178 

Temporary  regulations  lists 6071, 

24425 

Technical  correction 29061 

165.T01-015  Added  (temporary) 25165 

165.T01-026  Added  (temporary) 23217 

165.T01-029  Added  (temporary) 19657 

165.T01-040  Added  (temporary) 35395 

165.T01-041  Added  (temporary) 35404 

Added  (temporary) 27853 

165.T01-042  Added  (temporary) 35403 

166.T01-047  Added  (temporary) 35681 

165.T01-048  Added  (temporary) 35969 

165.T01-063  Added  (temporary) 42677 

165.T01-082  Added  (temporary) 45721 

165.T01-085  Added  (temporary) 45722 

165.T01-089  Added  (temporary) 46671 

165.T01-135  Added  (temporary) 9941 

165.T02-050  Added  (temporary) 43100 

165.T05.008  Added  (temporary) 23218 

165.T05-058  Added  (temporary) 39446 

165.T05-063  Added  (temporary) 42676 

165.T05-076  Added  (temporary) 55168 

165.T07-035  Added  (temporary) 41275 

165.T08036  Added  (temporary) 35401 

165.T08037  Added  (temporary) 35401 

165.T08038  Added  (temporary) 35402 

165.T08-041  Added  (temporary) 38457 

165.T11-018  Added  (temporary) 9942 

165.T11-033  Added  (temporary) 29137 

165.T11-038  Added  (temporary) 24110 
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165.T11-040    Added    (temporary): 

interim 51781 

165.T11-043  Added  (temporary) 7706 

165.T11-(M9  Added  (temporary) 14622 

165.T11-052  Added  (temporary) 23664 

165.T11-060  Added  (temporary) 43099 

166.T11-098  Added  (temporary) 17099 

165.T13006  Added  (temporary) J5394 

165.T13007  Added  (temporary) 35396 

165.T13009  Added  (temporary) 35397 

165.T13010  Added  (temporary) 35399 

165.T13-0H  Added  (temporary) 37136 

165.T13-014  Added  (temporary) 42674 

165.T13-015  Added  (temporary) 42675 

165.T13008  Added  (temporary) 35400 

165.T13-016  Added  (temporary) 40277 

165.T13020  Added  (temporary) 51779 

165.T13-022  Added  (temporary) 50511 

165.T14-002  Added  (temporary) 46672 

165.T17-001  Added  (temporary) 7707 

165.T17-002  Added  (temporary) 14621 

165.T96-073  Removed 35406 

165.113  Added 16117 

165.140  (a)(1)  and  (4)  removed; 
(a)(2)  and  (3)  redesignated  as 
(a)(1)  and  (2);  new  (a)(1),  new 

(2)  and  (b)  amended 51782 

165.503  Removed 9942 

165.510  Revised 40275 

165.709  Removed 51780 

165.726  Added 50512 

165.754  Added 27681 

165.810  (a)  and  (b)  Introductory 
text     revised;     (e)    and     (f) 

added;  Interim 58653 

165.1110  Revised;  Interim 61631 

Regulation  at  62  FR  61631  con- 
firmed;  revised;    eff.   5-28-98 

through  12-31-99 23219 

165.1301  Revised 7708 

165.1307  (a)  revised 39445 

187  Comment  period  reopening 54385 

187.301—187.331  (Subpart  D)  Reg- 
ulation at  60  FR  20315  eff. 
date  delayed  to  4-24-99 19658 

Chapter  II— Corps  of  Engineers, 
Department  of  the  Army  (Ports 
200-399) 

207.249  (b)(5)(lv)  revised 24428 

207.260  (c)  and  (g)  revised 24428 

334.1125  Added;  Interim 40278 

Regulation  at  62  FR  40278  con- 
firmed  53754 


Proposed  Rules: 

1—199  (Ch.  I) 5767,  26756 

20 16731,  27700 

62 67031 

66 67031 

18349 

84 36037 

95 45197 

100 38042,  45197,  45198,  50544,  60197, 

62733 

7740.  7741.  9977,  9979,  14057,  15115, 

16179,  25187 
110 3851 1 .  62734 

6141 

117 35453.  38043.  43131.  43958.  46697, 

53770.  66039.  68245 

7357.  9463.  11641,  11642,  17781,  18350, 

19435.  27240.  27241 

148 45774 

149 45774 

150 45774 

151 


.17782 


154 
155 


3861 

52057 

3861,  9980 

165 41324.  45775,  55366 

1089.  6142,  16181.  23703.  25189,  27019, 

27243,  27893 
167 44428 

6502 

173—187  (SubCh.  S) 55199 

173 45197 

174 45197 

175 45197.  50280 

177 45197 

179 45197 

181 45197 

183 45197.  52673 

334 47166,  51618.  55367 

TITLE  34-EDUCATION 

Subtitle  A— Office  of  ttie  Sec- 
retary, Department  of  Education 
(Ports  1-99) 

74.26  (a),  (b)  and  (c)  revised 45939, 

45943 

75.253  (c)  revised 40424 

75.261  (a)  and  (b)  redesignated  as 
(c)  and  (d);  new  (a)  and  (b) 
added;  new  (c)  introductory 
text  revised;  new  (c)(4)(lii)(C) 
and  (d)  amended 40424 

75.263  Added 40425 
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75.264  Added 40425 

80.26   (a),    (b)   introductory   text 

and  (1)  revised 45939,  45943 

80  Appendix  removed 45943 

97  Authority  citation  revised 63221 

97.101—97.124  (Subpart  A)  Sec- 
tions designated  as  Subpart 
A;  heading  added 63221 

97.101  Authority  citation  added 
63221 

97.102  Authority  citation  added 
63221 

97.103  Authority  citation  added 
63221 

97.107  Authority  citation  added 

63221 

97.124  Authority  citation  added 

63221 

97.401—97.409  (Subpart  D)  Added 

63221 

Chapter  II— Office  of  Elementary 
and  Secondary  Education,  De- 
partment of  Education  (Parts 
200-299) 

222.4  Revised;  eff.  7-31-97 35412 

222.7  Authority  citation  amend- 
ed  35412 

222.9  Authority  citation  amend- 
ed  35412 

222.10  Authority  citation  amend- 
ed  35412 

222.11  Introductory  text  and  au- 
thority    citation     amended; 

eff.  7-31-97 35412 

222.12  Added;  eff.  7-31-97 35412 

222.13  Redesignated  as  222.19;  eff. 
7-31-97 35412 

Added;  eff.  7-31-97 35413 

222.14  Added;  eff.  7-31-97 35413 

222.15  Added;  eff.  7-31-97 35413 

222.16  Added;  eff.  7-31-97 35413 

222.17  Added;  eff.  7-31-97 35413 

222.18  Added;  eff.  7-31-97 35414 

222.19  Redesignated  from  222.13; 

eff.  7-31-97 35412 

222.22  (c)  and  (d)  revised;  eff.  7- 
31-97 35414 

222.23  Added;  eff.  7-31-97 35414 

222.36  (b)(1)  and  (2)  revised;  eff.  7- 

31-97 35415 

222.50  Authority  citation  amend- 
ed  35412 

222.80—222.85  (Subpart  F)  Added; 

eff.  7-31-97 35415 


222.94  Authority  citation  amend- 
ed  35412 

222.95  Authority  citation  amend- 
ed  35412 

(g)  introductory  text  revised; 
0MB  number 35416 

222.103  Authority  citation 
amended 35412 

222.104  Authority  citation 
amended 35412 

222.108  Authority  citation 
amended 35412 

222.109  Authority  citation 
amended 35412 

222.110  Authority  citation 
amended 35412 

222.111  Authority  citation 
amended 35412 

222.112  Authority  citation 
amended 35412 

222.113  Authority  ciUtion 
amended 35412 

222.114—222.122  Undesignated 
center  heading  added;  eff.  7- 
31-97 35416 

222.114  Added;  eff.  7-31-97 35416 

222.115  Added;  eff.  7-31-97 35416 

222.116  Added;  eff.  7-31-97 35416 

222.117  Added;  eff.  7-31-97 35417 

222.118  Added;  eff.  7-31-97 35417 

222.119  Added;  eff.  7-31-97 35418 

222.120  Added;  eff.  7-31-97 35418 

222.121  Added;  eff.  7-31-97 35418 

222.122  Added;  eff.  7-31-97 35418 

222.150  (b)(1)  amended;  eff.  7-31- 

97 35418 

222.151  Heading  and  (bXD  re- 
vised; eff.  7-31-97 35418 

222.152  (b)  and  (c)  revised;  eff.  7- 
31-97 35418 

222.154  (e)  revised;  eff.  7-31-97 35419 

222.156  (g)  amended;  eff.  7-31-97 
35419 

222.157  Heading,  (a)  and  (bXD  re- 
vised; eff.  7-31-97 35419 

225.158  Heading,  introductory 
text  and  (b)  revised;  eff.  7-31- 

97 35419 

222.161  (c)  amended:  eff.  7-31-97 
35419 

222.162  (a)  revised;  eff.  7-31-97 35419 

222.164  (a)(2)  and  (b)  revised; 
0MB  number;  eff.  7-31-97 35419 

222.165  (e),  (f)  and  (h)  revised;  eff. 
7-31-97 35420 
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TITLE  34  Chapter  ll-Con. 

280.32     (b)(2)    removed;     (b)(l)(i) 
through  (iv)  redesigmated  as 

(b)(1)  through  (4) 8020 

(b)(1)  desigrnation  correctly  re- 
moved  16906 

Chapter  III— Office  of  Special 
Education  ancj  Rehabilitative 
Services,  Department  of  Edu- 
cation (Parts  300—399) 

303  Authority  citation  revised 18292 

Nomenclature  change 18293 

303.1  Authority  citation  amend- 
ed  18292 

(a)  amended 18293 

303.2  Authority  citation  amend- 
ed  18292 

Amended 18293 

303.3  (a)  amended;  (e)  added;  au- 
thority citation  revised 18293 

303.5  (a)(l)(vll)  amended; 

(a)(l)(vill)  removed 18294 

303.7  Authority  citation  amend- 
ed  18292 

303.8  Authority  citation  amend- 
ed  18292 

303.9  Authority  citation  amend- 
ed  18292 

303.10  Authority  clUtion  amend- 
ed  18292 

303.11  Authority  citation  amend- 
ed  18292 

303.12  Authority  citation  amend- 
ed  18292 

(b)(1)  designation  and  (2)  re- 
moved  18294 

303.13  Authority  citation  amend- 
ed  18292 

303.14  Authority  citation  amend- 
ed  18292 

303.15  Authority  citation  amend- 
ed  18292 

303.16  Authority  citation  amend- 
ed  18292 

303.17  Authority  citation  amend- 
ed  18292 

303.18  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.19;    new 

303.18  added 18294 

303.19  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.20;    new 

303.19  redesignated      from 
303.18 18294 


303.20  Authority  ciUtion  amend- 
ed  18292 

Redesignated    as    303.21;     new 

303.20  redesignated      from 
303.19;  (b)(1)  amended 18294 

303.21  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.22;     new 

303.21  redesignated      from 
303.20 18294 

303.22  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.23;     new 

303.22  redesignated       from 
303.21 18294 

303.23  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.24;    new 

303.23  redesignated       from 
303.22 18294 

303.24  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.25;    new 

303.24  redesignated       from 
303.23  and  amended 18294 

303.25  Redesignated  from  303.24 
18294 

303.100  Revised    (0MB    number 
pending) 18294 

303.101  Authority        citation 
amended 18292 

303.110  Authority         citation 
amended 18292 

303.111  Authority        citation 
amended 18292 

(a)  and  (b)(1)  amended 18294 

303.112  Authority         citation 
amended 18292 

303.113  Heading,  (b)  and  author- 
ity citation  revised 18294 

303.120  Authority         citation 
amended 18292 

303.121  Authority        citation 
amended 18292 

303.122  Authority        citation 
amended 18292 

303.123?^  Authority        citation 

amended 18292 

303.124  Authority        citation 
amended 18292 

(a)  amended 18294 

303.125  Authority        citation 
amended 18292 

303.126  '     Authority        citation 
amended 18292 
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303.127  Authority        citation 
amended 18292 

303.128  Authority        citation 
amended 18292 

303.140  Revised 18294 

303.141  Authority        citation 
amended 18292 

303.142  Authority        citation 
amended 18292 

303.143  Authority  citation 
amended 18292 

303.144  Authority  citation 
amended 18292 

Amended 18294 

303.145  Authority  citation 
amended 18292 

(a)  and  (d)(1)  amended:  (e)  re- 
designated as  (0;  new  (e) 
added  (0MB  number  pend- 
ing)  18294 

303.146  Authority  citation 
amended 18292 

303.147  Revised 18294 

303.148  Authority  citation 
amended - 18292 

Introductory  text,  (a)  and  (b) 
revised;  note  1  amended; 
note  2  removed  (0MB  num- 
ber pending) 18294 

303.149—303.155  Undesignated 
center  heading  and  sections 
removed 18295 

303.160—303.176         Undesignated 

center  heading  amended 18295 

303.160  Authority  citation 
amended 18292 

Amended 18295 

303.161  Authority  citation 
amended 18292 

303.162  Authority  citation 
amended 18292 

303.163  Removed 18295 

303.164  Authority  citation 
amended 18292 

303.165  Authority  citation 
amended .• 18292 

303.166  Authority  citation 
amended 18292 

303.167  Authority  citation 
amended 18292 

(a)  revised;  (bX2)  amended;  (c) 
added  (0MB  number  pend- 
ing)  18295 

303.168  Authority  citation 
amended 18292 


303.169  Authority        citation 
amended 18292 

303.170  Authority        citation 
amended 18292 

(a)  and  (b)(2)  amended 18295 

303.171  Authority  citation 
amended 18292 

303.172  Authority  citation 
amended 18292 

303.173  Authority  citation 
amended 18292 

303.174  Authority  citation 
amended 18293 

303.175  Authority  citation 
amended : 18293 

303.176  Authority  citation 
amended 18293 

303.180        Authority        citation 

amended 18293 

303.200  Authority  citation 
amended 18293 

303.201  Authority  citation 
amended 18293 

303.202  Authority  citation 
amended 18293 

303.203  Authority  citation 
amended 18293 

303.204  E^xlsting  text  designated 
as  (a);  (b)  added;  authority 
citation  revised 18295 

303.205  Removed 18295 

303.300  Authority  citation 
amended 18293 

303.301  Authority  ciUtion 
amended 18293 

303.302  Removed 18295 

303.320  Authority  citation 
amended 18293 

Amended 18295 

303.321  Authority  citation 
amended 18293 

(b)(2)  amended 18295 

303.322  Authority  citation 
amended 18293 

(a)(1)  and  (d)(1)  amended;  note 
removed 18295 

303.323  Authority  citation 
amended 18293 

303.340  Authority  citation 
amended 18293 

303.341  Removed 18295 

303.342  Authority  citation 
amended 18293 

303.343  Authority  citation 
amended 18293 
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TITLE  34  Chapter  Ill-Con. 

303.344  Authority  citation 
amended 18293 

(dXDdi)  amended  (0MB  num- 
ber pending) 18295 

303.345  Authority  citation 
amended 18293 

303.346  Authority  citation 
amended 18293 

303.360  Authority  citation 
amended 18293 

(c)(3)  and  (4)  amended 18295 

303.361  Authority  citation 
amended 18293 

(f)  and  (g)  added  (0MB  number 
pending) 18295 

303.400  Authority  citation 
amended 18293 

303.401  Authority  citation 
amended ...' 18293 

303.402  Authority  citation 
amended 18293 

303.404  Authority  citation 
amended 18293 

303.405  Authority  citation 
amended 18293 

303.406  Authority  citation 
amended 18293 

303.406  (dXD  revised 18296 

303.419—303.425         Undesignated 

center  heading  revised 18296 

303.419  Added 18296 

303.420  Heading,  introductory 
text,  (a),  (b)(1)  and  note  2 
amended 18296 

Authority  citation  amended 18293 

303.421  Authority  ciUtion 
amended 18293 

303.422  Authority  citation 
amended 18293 

303.423  Authority  citation 
amended 18293 

303.424  Authority  citation 
amended 18293 

Amended 18296 

303.425  Authority  citation 
amended 18293 

303.460        Authority        citation 

amended 18293 

303.500  Authority  citation 
amended 18293 

303.501  Authority  citation 
amended 18293 

303.521  Authority  citation 
amended 18293 

303.522  Authority  citation 
amended 18293 


(bX5)  removed;  (b)(6)  and  (7)  re- 
designated as  (b)(5)  and  (6) 
18296 

303.523  Authority  citation 
amended 18293 

303.524  Authority  citation 
amended 18293 

303.525  Authority  citation 
amended 18293 

303.526  Authority  clUtion 
amended 18293 

303.527  Authority  citation 
amended 18293 

(a)  amended 18296 

303.528  Authority  citation 
amended 18293 

303.540        Authority        citation 

amended 18293 

(aX2)  re  vised 18296 

303.560        Authority        citation 

amended 18293 

303.600  Authority  citation 
amended 18293 

(a)  revised 18296 

303.601  Authority  citation 
amended 18293 

(aX7)  revised;  (aX8)  and  (9) 
added  (0MB  number  pend- 
ing)  18296 

303.602  Authority  citation 
amended 18293 

(a)  introductory  text  amended 
18296 

303.603  Authority  citation 
amended 18293 

303.604  Authority  citation 
amended 18293 

303.650  Authority  citation 
amended 18293 

(c)  added  (0MB  number  pend- 
ing)  18296 

303.651  Authority  citation 
amended 18293 

303.652  Authority  citation 
amended 18293 

303.663        Authority        citation 

amended 18293 

Amended  (0MB  number  pend- 
ing)  18296 

303.654        Authority        citation 

amended 18293 

303.670  Undesignated  center 
heading  and  section  removed 
18296 

305  Removed;  eff.  10-1-98 23601 

307  Removed;  eff.  10-1-98 23601 


Note:  Bo«<ltaco  page  numben  Indicate  1997  change*. 
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309  Removed; 

315  Removed; 

316  Removed; 

318  Removed; 

319  Removed; 

320  Removed; 

324  Removed; 

325  Removed; 

326  Removed; 

327  Removed; 

328  Removed; 

330  Removed; 

331  Removed; 

332  Removed; 

333  Removed; 
338  Removed; 


eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 


Chapter  VI— Office  of  Post- 
secondary  Education.  Depart- 
ment of  Education  (Parts 
600-699) 

668.13  (d)  and  (e)  removed;  (f)  re- 

desigrnated  as  (d) 62876 

668.23  (f)  removed;  (g)  and  (h)  re- 
designated as  (0  and  (g) 62876 

668.162  (a)(1)  revised;  (e)  added 62876 

668.167  (f)  added 62877 

668.171—668.175        (Subpart        L) 

Added 62877 

668  Appendix  F  added 62882 

Appendix  G  added 62885 

674.6    (a)(1)    and    (2)    amended; 

(a)(3)  removed 50847 

674.9  (a)  amended 50847 

674.19  (b)  amended 50847 

674.31  (b)(2)(i)(D)  revised 50848 

674.33  (b)(6)(ii)  amended;  (d)(8) 
added 50848 

674.34  (h)  revised 50848 

674.35  (c)(1),  (3)  and  (4)  amended: 
(g)  removed;  (h)  and  (i)  re- 
designated as  (i)  and  (g);  new 
(h)  added 50848 

674.36  (c)(1),  (2).  (3)  and  (f) 
amended 50848 

674.37  (c)(1),  (2).  (3)  and  (d) 
amended 50848 

674.45  (c)(l)(ii)(A)  amended 50848 

674.52  (d)(2)  amended 50848 

675.9  (a)  amended 50848 

675.19  (a)(3)  amended 50848 

675.20  (b)(1)  amended 50848 

675.22  Heading  amended 50848 

675.26  (d)  revised 63439 

675.27  Authority  citation  revised 
50848 

Note:  Boldface  page  numben  Indicate  1997  changes. 


676.9  (a)  amended 50848 

676.19  (a)(2)  amended 50848 

682.201  (a)  introductory  text 
through  (3)  amended 63433 

682.202  (c)(5)  revised 63434 

682.209  (i)(l)  revised 63434 

682.401  (b)(10)(vi)(B)  introductory 
text  amended; 
(b)(10)(vi)(B)(;)  and  (2)  re- 
Ylgg(] 6M34 

682.402  (c)(1)  revised;  (k)(2)(iii) 
amended 63434 

682.604  (g)(2)(i)  revised 63434 

685.202  (c)(4)  revised 63434 

685.212  (b)  revised 63435 

685.301  (a)(6)  and  (7)  redesignated 
as  (a)(7)  and  (8);  new  (a)(6) 

added 63435 

685.304  (b)(2)(i)  revised 63435 

685  Appendix  A  revised 35602 

Ctiapter  VII— Office  of  Edu- 
cational Research!  and  Im- 
provement. Department  of  Edu- 
cation (Parts  700-799) 

701  Added 61430 

Proposed  Rules: 

5b 62670 

200 15694 

300 48924.  50435,  55026 

301 48924,  50435,  55026 

303 48924,  50435,  55026 

18297 

682 50462 

685 50462 

702 9392 

TITLE  35-PANAMA  CANAL 

Ctiapter  I— Panama  Canal 
Regulations  (Parts  1—299) 

104  Re  vised 48179 

113  Authority  ciUtion  revised 18837 

113.49  (b)  revised 18837 

115  Authority  citation  revised 2142 

115.1  Revised 2142 

115.2  (b)  revised;  (c)  removed;  (d) 
redesignated  as  (c);  (a)  intro- 
ductory text  and  new  (c) 
amended 2142 

(b)  amended 18837 

117  Authority  citation  revised 2142 

117.1   (b),   (c)  introductory   text 

and  (d)(2)  amended 2142 
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TITLE  35  Chapter  l-Con. 

117.3  Revised 2142 

119  Nomenclature  change 2142 

133.1  Revised 23221 

135.1  Amended 23221 


Proposed  Rules: 


133. 
135. 


.186 
.186 


TITLE  36--PARKS,  FORESTS.  AND 
PUBLIC  PROPERTY 

Chapter  I— National  Park  Service, 
Department  of  tlie  Interior  (Parts 
1-199) 

4.15  Revised 61633 

7.15  (a)  removed;  (b),  (c)  and  (d) 
redesigmated  as  (a),  (b)  and 

(c) 13353 

7.67  (a)  revised 9147 

Ctiapter  II— Forest  Service,  De- 
partment of  Agriculture  (Parts 
200-299) 

212  Authority  citation  revised 58654 

212.2  Revised 58654 

212.3  Removed;  new  212.3  redesig- 
nated from  212.5 58654 

212.4  Removed;  new  212.4  redesig- 
nated from  212.6 58654 

212.5  Redesignated  as  212.3;  new 
212.5  redesignated  from  212.7 


212.6  Redesignated  as  212.4;  new 
212.6  redesignated  from  212.8 

212.7  (c)  amended;  redesignated 
as  212.5;  new  212.7  redesig- 
nated from  212.9 

212.8  Redesignated  as  212.6;  new 
212.8  redesignated  from  212.10 


58654 


58654 


58654 


58654 


212.9  (d)  amended;  redesignated 
as  212.7;  new  212.9  redesig- 
nated from  212.11 58654 

212.10  (a)(2)  amended;  redesig- 
nated as  212.8;  new  212.10  re- 
designated from  212.12 58654 

212.11  (f)  amended;  redesignated 

as  212.9 58654 

212.12  Redesignated  as  212.10 58654 

215.11  (c)  revised;  (d)  added;  in- 
terim  4188 


223.52  Revised 24114 

242.24  (a)(1)  table  amended 45725 

242.25  (k)(6)(ill)  table  amended 45725 

(k)(7)(iii)   table,   (10)(il)   table. 

(ll)(i)  table.  (12)(i)  table. 
(13)(iii)  table.  (15)(iii)  table. 
(20)(iil)  table  and  (22)(il) 
table,  amended 45726 

(k)(23)(iii)  table.  (24)(lli)  table. 
(25)(iii)     and     (26)(iii)     table 

amended 45727 

292.60—292.70    (Subpart    G)    Re- 
vised  15059 

Corrected 18837 

Chapter  VII— Library  of  Congress 
(Parts  700-799) 

701.8  Re  vised Sn^^^ 64280 

701.35  Revised ^TX^. M 

703  Re  vised ?^rx„/ir;T??rr56254 

Chapter  XI— Architectural  and 
Transportation  Barriers  Compli- 
ance Board  (Parts  1100—1199) 

1151  Revised 1924 

1153  Removed 1926 

1155  Removed 1926 

1191  Appendix  A  amended 2016,  2071 

1193  Added 5630 

Chapter  XII— National  Archives 
and  Records  Administration 
(Parts  1200-1299) 

1207  Authority  citation  revised 

45943 

1207.26  (a),  (b)  introductory  text 

and  (1)  revised 45939,  45943 

1210.26  (a),  (b)  and  (c)  revised 45939, 

45943 

1228   General    Records   Schedule 

No.  20 19369 

1228.188  Revised 54584 

1234.30  (aK4)  revised 54585 

Proposed  Rules: 

1 63488 

4 40317 

7 60815 

13383.  19436 

13 54409.  58932 

23706 

M 63488 

211 27245 

212 4350,  4351.  9980 
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242 39987.  66216 

251 9987 

292 47167 

327 64192 

1190 43133.  62275.  67320 

20562 

1191  r.!Z!!'".!!"".!Z!!."43i33.  62275,'"67320 

20562,  24080 

1192 14571 

TITLE       37-PATENTS,       TRADE- 
MARKS, AND  COPYRIGHTS 

Chapter  I— Patent  and  Trademark 
Office,  Department  of  Com- 
merce (Parts  1  —  199) 

1  Technical  correction 43100 

1.4  (d)  revised;  (g)  added 53180 

1.6  (d)(3).  (6)  and  (e)  revised;  (f) 

added 53180 

1.8  (a)(2)(iKA)  and  (b)  revised 53181 

1.9  (d)  and  (f)  revised 53181 

1.10  (d)  and  (e)  revised 53181 

1.11  (b)  revised 53181 

1.14  (a)  revised;  (f)  added 53182 

1.16  (a),  (b).  (d)  and  (f)  through 

(i)  revised 40452 

(d)  and  (1)  revised 53182 

1.17  (b)  through  (g).  (j).  (m) 
through  (p).  (r)  and  (s)  re- 
vised  40452 

(a)  through  (d),  (h).  (i)  and  (q) 
revised;  (e),  (0  and  (g)  re- 
moved  53182 

(q)  correctly  revised 61235 

1.18  Revised 40452 

1.19  (aK2)  and  (3)  revised 40452 

1.20  (c).  (e).  (f),  (g).  (i)(l).  (2). 
(j)(l)  (2)  and  (3)  revised 40453 

1.21  (aXlKii),  (6)  and  (j)  revised 
40453 

(1)  and  (n)  revised 53183 

1.26  (a)  revised 53183 

1.27  Revised 53183 

1.28  (a)  and  (c)  revised 53183 

1.33  (a)  and  (b)  revised 53184 

1.41  (a)  revised 53184 

1.47  Revised 53184 

1.48  Revised 53185 

1.51  Revised 53185 

1.52  (a),  (c)  and  (d)  revised 53186 

1.53  Revised 53186 

(d)(l)(i)  revised;  interim 5732 

1.54  Revised 53188 

1.55  (a)  revised 53188 


1.59  Revised 53188 

1.60  Removed 53188 

1.62  Removed 53188 

1.63  (a)  and  (d)  revised;  (e)  added 
53188 

1.67  (b)  revised 53189 

1.69  (b)  revised 53189 

1.78  (a)  revised 53189 

1.84  (a)(2)(l).  (b).  (c)  and  (g)  re- 
vised  53190 

1.91  Revised 53190 

1.92  Removed 53190 

1.97  (c).  (d)  and  (e)  revised 53190 

1.101  Removed 53190 

1.102  (a)  revised 53191 

1.103  (a)  revised 53191 

1.104  Revised 53191 

1.105  Removed 53192 

1.106  Removed 53192 

1.107  Removed 53192 

1.108  Removed 53192 

1.109  Removed 53192 

1.111  (b)  revised 53192 

1.112  Revised 53192 

1.113  Revised 53192 

1.115  Removed 53192 

1.116  Heading  and  (a)  revised 53192 

1.117  Removed 53192 

1.118  Removed 53192 

1.119  Removed 53192 

1.121  Revised 53192 

(a)(4)  correctly  removed 61235 

1.122  Removed 53193 

1.123  Removed 53193 

1.124  Removed 53193 

1.125  Re  vised 53193 

1.126  Revised 53194 

1.133  (b)  revised 53194 

1.134—1.139  Undesignated  center 

heading  revised 53194 

1.134  Revised 53194 

1.135  Re  vised. ..„ 53194 

1.136  Re  vised 53194 

1.137  Revised 53194 

1.139  Removed 53195 

1.142  (a)  revised 53195 

1.144  Revised 53195 

1.146  Re  vised 53195 

1.152  Re  vised 53195 

1.154  Heading  and  (a)(3)  revised 
53196 

1.155  Re  vised 53196 

1.163  Heading  and  (b)  revised 53196 

1.167  Revised 53196 

1.171  Revised 53196 

1.172  (a)  revised 53196 


Note: 
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TITLE  37  Chapter  l-Con. 

1.175  Revised 53196 

1.182  Revised 53196 

1.184  Removed 53196 

1.191  (a)  and  (b)  revised 53196 

1.192  (a)  revised 53196 

1.193  Revised 53197 

1.194  Revised 53197 

1.196  (b)  and  (d)  revised 53197 

1.197  (a)  and  (b)  revised 53198 

1.291  (c)  revised 53198 

1.293  (c)  revised 53198 

1.294  (b)  revised 53198 

1.304  (a)(1)  revised 53198 

1.312  (b)  revised 53198 

1.316  Revised 53198 

1.317  Revised 53198 

1.318  Removed 53198 

1.324  Revised...., 53199 

1.352  Removed 53199 

1.366  (b),  (c)  and  (d)  revised 53199 

1.377  (c)  revised 53199 

1.378  (d)  revised 53199 

1.425  Revised 53199 

1.445  (a)  revised 40453 

1.482  (a)(l)(i).  (ii)  and  (2)(ii)  re- 
vised  40453 

1.484  (d).  (e)  and  (f)  revised 53199 

1.485  (a)  revised 53200 

1.488  (b)(3)  revised 53200 

1.492  (a),  (b)  and  (d)  revised 40453 

(g)  added 53200 

1.494  (c)  revised 53200 

1.495  (c)  revised 53200 

1.510  (e)  revised 53200 

1.530  Heading  and  (d)  revised;  (e) 

removed 53200 

1.550  (a),  (b)  and  (e)  revised 53201 

1.770  Revised 53201 

1.786  (d)  revised 53201 

1.804  (b)  revised 53202 

1.805  (c)  revised 53202 

2  Technical  correction 43100 

2.6  (b)(4)  and  (10)  revised 40453 

3.11  Revised 53202 

3.21  Revised 53202 

3.26  Revised 53202 

3.27  Revised 53202 

3.31  (c)  added 53202 

3.41  Revised 53202 

3.51  Revised 53203 

3.58  Added 53203 

3.71—3.73     Undesignated     center 

heading  revised 53203 

3.73  Heading  and  (b)  revised 53202 

5.1  Revised 53203 


5.2  (b)  revised;   (c)  and  (d)  re- 
moved  53203 

5.3  (c)  revised 53203 

5.4  (a)  and  (d)  revised 53204 

5.5  (b)  and  (e)  revised 53204 

5.6  Removed 53204 

5.7  Removed 53204 

5.8  Removed 53204 

5.11  (b).  (c)  and  (e)(3)  revised 53204 

5.12  (b)  revised 53204 

5.13  Revised 53204 

5.14  (a)  revised 53204 

5.15  (a),  (b),  (c)  and  (e)  revised 53204 

5.16  Removed 53205 

5.17  Removed 53205 

5.18  Revised 53205 

5.19  Revised 53205 

5.20  Re  vised 53205 

5.25  (c)  removed 53206 

5.31  Removed 53206 

5.32  Removed 53206 

5.33  Removed 53206 

7  Removed 53206 

10.18  Revised 53206 

10.23  (c)(15)  revised 53206 

Chapter  ll—Copyrigtit  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201  Authority  citation  revised 55739 

201.1  (a)  and  (b)  amended 35420 

(c)  and  (d)  amended 35421 

(b)  amended 40457 

201.2  (b)(5)  amended 35421 

201.5  (c)(2)  amended 35421 

201.32  Table  revised 29138 

201.34  Added;  interim 55739 

202.3  (b)(2)  amended 35421 

(b)(5)(ii)  amended 63657 

(b)(5)(iii)  amended 66822 

202.20  (c)(2)(vii)(A)(2)  and  (D)(;) 

amended 35421 

202.23  (e)(1)  and  (2)  amended 29139 

202  Appendix  B  amended 51603 

203  Authority  citation  revised 55742 

Authority  citation  revised 1926 

203.2  (a)  amended 35421 

203.3  (i)  revised;  interim 55742 

Regulation  at  62  FR  55742  con- 
firmed  1926 

203.4  (f)   revised;   (i)  added;   in- 
terim  55742 

Regulation  at  62  FR  55742  con- 
firmed; (f)  and  (i)(2)  amended 
1926 

203.6  (b)(6)  amended;  interim 55742 
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Regulation  at  62  FR  55742  con- 
firmed  1926 

(b)(2)  amended 29139 

204.6  (a)  amended 29139 

211.3  (a)(1),  (2)  and  (7)  amended 
29139 

251  CARP  arbitration  list 9419 

253.1  Amended 2144 

253.4  Introductory  text  and  (aXD 
through  (8)  revised;  (c) 
amended 2144 

253.5  (c)(1).  (2)  and  (3)  revised 2145 

253.6  (c)  revised 2145 

253.7  (a)  revised;  (bXlXD.  (il).  (2). 

(4)  and  (5)  amended 2145 

253.8  (b)(1)  revised;  (0(1)  amend- 
ed  2145 

253.10  (a)  amended 2145 

255.3  (a)  through  (h)  amended;  (i) 

through  (m)  added 7289 

258  Technical  correction 62262,  62404 

268.3  Re  vised 55759 

260  Added 25413 

Proposed  Rules: 

2       59640 

3  59640 

2oi;!Z!".; 40780 

3685,  15802,  17142,  26756 

202 15802 

203 15802 

204 15802 

211 15802 

253         51619.  63502,  65777 

255 63506.  65778 

256 26756 

TITLE  38-PENSIONS,  BONUSES. 
AND  VETERANS'  RELIEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

1  Nomenclature  change 35970 

Nomenclature  correction 47532 

1.621  (a)  and  (b)(2)  revised;  (c) 
amended;  (e)  redesigrnated  as 
(d) 51783 

2.6  (e)(6)  revised 11122 

3  Nomenclature  change 35970 

Nomenclature  correction 47532 

3.2  (f)  revised 35422 

3.7  Heading  and  introductory 
text  revised;  (xX29)  and  (30) 
added 413 

3.20  (c)  added 35422 


3.27  (c)  redesignated  as  (d);  new 
(c)  added;  new  (d)  and  au- 
thority citation  revised 51278 

3.57  Cross  reference  amended 51281 

3.105  (g)  and  (h)  redesignated  as 
(h)  and  (i);  (d),  (e),  (f)  and 
new  (h).  (iXD,  (i)(2)  introduc- 
tory text,  (il)  and  (iii) 
amended;  new  (g)  added 51278 

3.158  (a)  and  (c)  amended 51278 

3.261  (aX40)  added 51278 

3.262  (y)  added 51278 

3.263  (g)  added 51279 

3.272  (u)  added 51279 

3.275  (i)  added 51279 

3.307  (a)(6)(i)  and  (iii)  amended; 

(aX6Xi)  authority  citation 
added;  (a)(6)(iii)  authority  ci- 
tation revised 35422 

3.317  Regulation  at  62  FR  23139 

confirmed 11122 

3.403  Introductory  text  and  (a) 
through  (e)  redesignated  as 
new  (a)  introductory  text 
and  (1)  through  (5);  new  (b) 

added 51279 

3.503  Introductory  text  and  (a) 
through  (j)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (10);  new  (b)  added 

51279 

3.659  Cross  reference  amended 51281 

3.703  Cross  reference  amended  51281 
3.707  Cross  reference  amended  51281 
3.807  Cross  reference  amended 51281 

3.810  (a)  amended;  (d)  added 35422 

3.811  Added;  interim 35971 

Revised 412 

3.814  Added 51279 

3.1000  (a)  introductory  text 
amended;  authority  citation 

added 35423 

3.1600  (c)  amended 35423 

4.100  Removed 65219 

4.101  Removed 65219 

4.102  Removed 65219 

4.104  Revised 65219 

9  Nomenclature  change 35970 

Nomenclature  corrected 47533 

9.2  (a)  and  (bXD  revised 35970 

9.8  (b)  amended 35970 

17.32  Re  vised 53961 

17.85  Undesignated  center  head- 
ing and  section  added 11124 

17.149  Regulation  at  62  FR  30242 

confirmed 64722 
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TITLE  38  Chapter  l-Con. 

17.150—17.154    Regulation    at    62 

FR  30242  confirmed 64722 

17.212  (d)  added;  authority  cita- 
tion revised 607S3 

17.900—17.905  Undesignated  cen- 
ter    heading     and     sections 

added 5t2S4 

19.9  Revised 52503 

20.611  Revised 55170 

20.1302  Revised 55170 

21.3021   (1)  redesignated  as  (m): 

new  (1)  added 51784 

21.3041  (e)(3)  and  (4)  amended 55760 

21.3045  (f)  revised;  (iK3)(ii) 
amended 55760 

21.3046  (e)  removed 51784 

(c)(1)  and  (d)(6)(il)  amended 59579 

21.3047  Added 51784 

21.4001—21.4279  (Subpart  D)  Au- 
thority citation  revised 40280, 

55760,  63849 
21.4009   (bXl)   introductory    text 

amended 55760 

21.4200  (g)  revised 55760 

21.4201  (h)  introductory  text  and 

(2)  amended 55760 

21.4233  (c)  revised;  (d)  amended 

40280 

(b)(3)  introductory  text 
amended,  (li),  (4)  introduc- 
tory text  and  (ii)  amended 55760 

21.4250  (a)(1),  (2).  (c)(1),  (2)  intro- 
ductory text,  (il),  (ill)  and 
(iv)  amended 55760 

21.4253  (d)(1)  revised 35424 

21 .4256  Revised 63849 

21.4267  (a)  authority  citation,  (b) 
authority  citation  and  (i)  re- 
vised; (f)  added 40280 

21.4270  (c)  heading  and  Footnote 

2  revised 55760 

21.4279  (a)  introductory  text  and 

(4)  revised;  (a)(5)  added 63850 

21.4501  (b)(1),  (2)(iv),  (v)(A),  (B), 

(c)(1)  and  (3)  amended 51785 

21.4832  (e)(3)  and  (4)  added 26433 

21.5001—21.5300  (Subpart  G)  Au- 
thority citation  revised 55760 

21.5270  (a),  (g)  and  (i)  amended 

55760 

21.5701—21.5901  (Subpart  H)  Au- 
thority citation  revised 55761 

21.5820  (b)(1),  (2)(il)  introductory 
text,  (A),  (B).  (C),  (3)(li)  in- 
troductory text,  (A),  (B)  and 
(C)  amended 63848 


21.5822  (b)(l)(i),  (ii).  (2)(i)  and  (ii) 

amended 63848 

21.5901  (a)  and  (b)  amended 55761 

21.7000—21.7320  (Subpart  K)  Au- 
thority citation  revised 40280, 

55761 

21.7020  Introductory  text. 
(aXl)(i)  and  (2)(i)  amended; 
(bX25)(i)(G)  revised 55761 

21.7044  (c)  removed;  (d)  and  (e) 

redesignated  as  (c)  and  (d) 55761 

21.7112  (c)  revised 40280 

21.7131  (k)  added 55519 

21.7135  (bb)  redesignated  as  (cc); 

new  (bb)  added 55519 

21.7136  (d)  introductory  text  and 
(eXD  amended;  (e)  introduc- 
tory text  revised;  (g)  added 


(b).  (cXl).  (2)  and  (3)  revised 

21.7137  (b)  introductory  text  re- 
vised; (e)  and  (0  redesignated 
as  (f)  and  (g);  new  (e)  added 


55519 
.58655 


.55519 


(a)  revised;  (c)(2)  Introductory 
text  and  (i)  through  (iv) 
amended 58655 

(aX3)  revised 27854 

21.7139  (a),  (g)  and  (h)  removed; 

(b)  through  (f),  (i)  and  (j)  re- 
designated as  (a)  through  (g); 
new  (gX2)  redesignated  as 
(gX3);  introductory  text  and 
new  (b)  authority  citation. 

(c)  authority  citation. 
(dX2Xiii).  authority  citation. 
(eX2XlI),  (ill).  (3Xlii).  author- 
ity citation  and  (gX3Xii) 
amended;  heading  and  new 
(gXD  revised;  new  (gX2) 
added r. 55520 

21.7140  (cXlXiii)  removed; 
(cXlXi).  (ii),  (dXl)  and  (eX2) 
amended;  (c)(1)  authority  ci- 
tation, (d)  authority  cita- 
tion, (e)  authority  citation 
and  (g)  authority  citation  re- 
vised  55761 

21.7144  Revised 55761 

21.7154  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a)  added; 
new  (b)  heading,  (1)  revised; 
new  (bX2)(i)  and  (ii)  amend- 
ed; 0MB  number 14038 

21.7156  Introductory  text  and  (a) 
introductory    text   removed; 
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(aXD.  (2),  (3).  (b)  and  (c)  re- 
designated as  (b)(3),  (4),  (5). 
(c)  and  (d);  heading  and  new 
(b)(3)  revised;  new  (a),  (b) 
heading.  (1)  and  (2)  added: 
new    (cK2)    amended;    0MB 

number 14038 

21.7170  Revised 55761 

21.7172  (a)(3)(ii)  revised 55761 

21.7305  Revised 55761 

21.7307  Revised 55761 

21.7310  Revised 55761 

21.7612  (b)  revised 40280 

21.7622  (c)  revised 55762 

21.7631  (h)  added 55520 

21.7635  (X)  redesignated  as  (y): 
new  (X)  added 55520 

21.7636  (b)  redesignated  as  (c); 
new  (b)  added 55520 

(a)(1),  (2X1)  and  (3)  revised 66278 

21.7639  (c)(2Xii),  authority  cita- 
tion, (0(1),  authority  cita- 
tion revised;  (f)(2)  redesig- 
nated   as    (fX3);    new    (f)(2) 

added 55521 

(b)  Introductory  text  amended 
55762 

21.7659  Revised 55762 

21.7670  (d)  amended 55762 

21.7720  (b)(9).  (10)  and  (11)  redes- 
ignated as  (bXll).  (12)  and 
(13);  (bX5)  and  new  (11) 
amended;  new  (b)(9)  and  new 
(10)  added 55762 

21.8010—21.8410       (Subpart       M) 

Added 51288 

36.4232  (eXD,  (2).  (3)  amended; 
(e)(4)  redesignated  as  (e)(5); 
new  (eX4)  added;  0MB  num- 
ber  63278 

36.4254  (dX4)  and  (5)  redesignated 
as  (d)(5)  and  (6);  new  (dX4) 
added;  OMB  number 63278 

36.4303  Revised 12002 

36.4306a  (aX3).  (4)  and  (5)  revised; 

(aX6)  and  (7)  added 52505 

(aX6)  and  (7)  removed;  (a)(3). 
(4)  and  (5)  revised 63454 

36.4312  (e)(4)  redesignated  as 
(e)(5);  new  (e)(4)  added;  OMB 
number 63278 

36.4330  Revised 12004 

36.4335  (a)  and  (b)  removed;  (c) 
through  (h)  redesignated  as 

Note  BoWtaco  page  numbere  Indicate  1997  changes. 


new  (a)  through  (0;  new  (e) 
authority  citation  removed 

12004 

36.4337  (a)  revised 52505 

Heading,  (c)  through  (h),  (J), 
(k).  (1).  (n)  and  authority  ci- 
tation revised 53965 

(a)  revised 63454 

36.4348  (d).  (e)  and  (f)  redesig- 
nated as  (e),  (f)  and  (g);  (b). 

(c)  and  new  (e)  revised;  new 

(d)  added 12004 

36.4349  (aX2)  revised  (OMB  num- 
ber)  12007 

43.26  (a),  (b)  introductory   text 

and  (1)  revised 45939.  45943 

47  Heading  revised 23665 

47.1  (a)  removed;  (b)  through  (h) 
redesignated  as  (a)  through 
(g);  new  (h)  and  (1)  added 23665 

47.2  Removed;  new  47.2  redesig- 
nated ft>om  47.3  and  revised 
23665 

47.3  Redesignated  as  47.2 23665 

Proposed  Rules: 

17  39197.  40492 

9990 

19 36038 

20  55200,  64790 

27534 

21.... 35454.  45596.  48969.  60464.  62736. 

66320 

15341.  23408,  27701 

36"*  37824 

47  52519 


TITLE  39-POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1-999) 

3  Authority  citation  amended 41853 

Authority  citation  revised 28485 

3.3  (V)  redesignated  as  (w);  new 
(V)  added 41853 

(e)(3)  added 43642 

3.4  (h)  added 41853 

(i)  added • 28485 

4  Authority  citation  revised 61914 

4.5  Revised 61914 

4.6  Removed;    new   4.6   redesig- 
nated from  4.7 61914 

4.7  Redesignated  as  4.6 61914 
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TITLE  39  Chapter  I -Con. 

20  IMM  amended:  Incorporation 

by  reference;  Interim  ...45163,  47559. 
49917.  56074.  5«915 
IMM    amended;    incorporation 

by  reference 3645,  3815 

IMM    amended;    incorporation 

by  reference;  interim 5459.  9421. 

13125 
111    DMM    amended;    incorpora- 
tion by  reference 39947,  51372, 

53540.60181.61015 
DMM  amended;  incorporation 
by  reference 155.  14820,  19408 

111.3  (f)  table  amended 63«51 

111.5  Revised 63*52 

222.5  (a)(7)  amended 9943 

241.4  Added;  interim 25166 

255.1  (cKl)  amended;  (c)(2)  re- 
moved; (c)(3)  throu^rh  (6)  re- 
desigmated  as  (c)(2)  through 

(5);  new  (c)(2)  revised 66996 

(cX3)  amended;   (c)(4)  and  (5) 
revised 66997 

255.2  (a)(1)  amended;  (aX2)(i),  (iv) 
and  (bK2)  revised;  (c)  re- 
moved  66997 

255.3  (a)(1)  and  (bK2)  revised; 
(a)(2)  introductory  text 
amended;  (a)(3).  (4).  (5)  and 

(c)  removed 66997 

(a)(3)  correctly  removed 2145 

262  Authority  citation  revised 64280 

Authority  citation  revised 6481 

262.2  (a)  revised;  interim 64280 

(a)  revised 6481 

262.4  Introductory  text  revised; 
Interim 64280 

Introductory  text  revised 6481 

265.3  (a)  revised;  interim 64280 

(a)  revised 6481 

265.5  Revised;  interim 64280 

Revised 6481 

265.6  (a)  revised;  interim 64281 

(e)(1)  amended;  interim 64282 

(a)  revised 6481 

265.7  (a)(2)  amended;  (b).  (c). 
(dXD,  (eXl).  (f)(1)  and  (2)  re- 
vised; (dX3)  and  (g)  added;  in- 
terim  64282 

(b).  (c).  (dXl),  (eXD.  (f)(1).  (2) 

and  (g)  revised 6482 

265.10  Revised 64283 

Revised 6483 

265  Appendix  A  revised 64283 

Appendix  A  revised 6483 

946.6  (aX2)  revised 8126 


954  Heading  amended 66998 

954.2  Amended 66998 

Regxilation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.3  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.5  Amended 66998 

Regxilation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.6  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.8  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.10  Amended 66998 

Regulation  at  62  FR  66998  eff. 
date  corrected  to  12-23-97 68364 

954.12  Amended , 66998 

Regxilation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.13  (a)  and  (c)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.14  (bX6)  and  (8)  amended 66998 

Regxilation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.16  (dXl)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.17  (b)  atmended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.18  (a)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.19  (a)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 6&364 

954.25  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

966  Re  vised 63279 

Chapter  III— Postal  Roto 
Commission  (Parts  3000—3099) 

3001.7  (aXlXiil)  amended 45530 

3001.12  (e)  amended 45530 

3001.31  (kX2Xi)  through  (iv)  re- 
designated as  (kX2Xil) 
through  (V);  new  (kX2Xl) 
added;  new  (kX2Xil)  and 
(3X1X0   amended;    (kX3XlXe) 

revised 45729 

3001.43  (fXD  amended 45530 
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3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  amended 35425 

3002  Auhority  citation  revised 45530 

3002.4  Heading      revised;      (a) 
amended 45530 

3002.5  Removed ..45530 

Proposed  Rules: 

20 47394 

111 45366.  47178.  48191.  62540 

8154.  11199.  12864,  17143 

232 61481 

501     8893.  16464 

775 42958 

777 42958 

778 42958 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Parts  1—799) 

3  Removed 43269 

8.2  (d)  revised;  eff.  7-14-98 18326 

8.8  (b)(1)  and  (2)  revised;  eff.  7-14- 

98 18326 

9.1  Table  amended  (0MB  niim- 

ber) 37722,  44413.  471 19.  52398. 

54715.55474 
Regrulatlon  at  61  FR  52295  eff. 

date  corrected  to  12-30-97 673 

Table  amended  (0MB  numbers) 

964,  1060,  1320.  7269,  7710,  15016, 

26720 
Regrulation  at  61  FR  48229  eff. 

date  corrected  to  2-27-98 9944 

30.26  (a),  (b)  and  (c)  revised 45939. 

45944 
31.26   (a),   (b)   introductory   text 

and  (1)  revised 45939.  45944 

32.105  Amended 47149 

32.335  (a)  through  (d)  amended 47149 

32.430  (a)  through  (d)  amended 47149 

35.105  Amended 7270 

36.205  (c),  (d)  and  (e)  added 7270 

35.210  (c)  added 7270 

35.215  Revised 7270 

35.220  Added 7271 

49  Added 7271 

50  Announcement 38762 

Comment  period  extension 43642 

Notice 6032 

Authority  citation  revised 7274 

50.1  (i)  added 7274 

50.2  (c)  and  (d)  revised 7274 


50.3  Revised 38711 

50.6  Heading  revised;  (d)  added 3871 1 

50.7  Added 3871 1 

50.9  Revised 38894 

50.10  Added 38894 

50  Appendix  K  revised 38712 

Appendix  L  added 38714 

Appendix  M  added 38753 

Appendix  N  added 38755 

Appendixes  D  and  H  amended; 

Appendix  E  removed;  Appen- 
dix I  added 38895 

Appendix  L  corrected 7710 

51  Authority  citation  revised 43801, 

44903 

Technical  correction 6483 

Authority  citation  revised 24433 

51.100  (s)  introductory  text  and 

(1)  revised 44903 

(o)(3)  revised 9151 

(s)(l)  revised 17333 

51.103  (a)  amended;  (a)(1)  and  (2) 

removed 9151 

51.212  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 
414 

51.351  (c)  revised 24433 

51.352  (c)  revised 24433 

51.353  (c)(3)  and  (4)  revised 1368 

51.357  (b)(4)  revised 24433 

51.361  Regulation  at  61  FR  49682 

eff.  date  corrected  to  2-10-98 

6645 

51.373  (g)  revised 24433 

51.390  (Subpart  T)  Revised 43801 

52  Technical  correction 37724,  61016 

State  implementation  plan  de- 
terminations   43647,  45531.  52946. 

54769,  61914,  64522 

Notice 61236 

State  implementation  plan  de- 
terminations  26,  3650,  8573,  9423. 

15094,  16435,  25167,  26720 

Technical  correction 6483 

52.12  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 

414 

52.33  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 


52.40  Regulation  at  62  FR  11331 
eff.  date  corrected  to  5-1-98 


.414 


..24114 

52.50  (c)(71)  added 676 

52.66  Added 49158 

52.70  (c)(27)  added 11840 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  MAY  29.  1998 


TITLE  40  Chapter  l-Con. 

52.111  Added 16441 

52.120  (c)(73),  (74)(i)(B). 

(77)(i)(A)(;)  removed; 

(c)(74)(iKA)  revised: 

(c)(77){i)(A)(2)      redesignated 
as       (c)(77)(l)(A)(7);       (c)(88) 

added 41864 

(c)(83)  and  (85)  removed 63458 

(c)(83)(i)(B)  added 6489 

(c)(78)(i)(C).  (82)(i)(C).  (83)  and 

(85)  added 6491 

(c)(89)  and  (90)  added 6659 

(c)(82)(i)(D)  added 15305 

(c)(82)(i)(E)  added 24435 

52.123  (0  added 41864 

(gr)  added 28904 

52.124  (b)  added 41864 

52.170  (c)(29)  added 17683 

52.181  (a)  revised 17683 

52.220      (c)(196)(i)(D).      (202)(i)(F) 

and  (245)  added i6216 

(c)(185)(i)(A)(9).  (198Xi)(K). 

(207)(1)(B)(2)  and  (225)(i)(B)(J) 

added 37138 

(c)(239)(i)(D)  added 41867 

(c)(197)(l)(B)(2)  added 44909 

(c)(224)(i)(D)  added 44912 

Regulation    at    62     FR    41867 

withdrawn 47369 

(c)(26)(ix)(B).  (xvl)(E). 

(27)(vii)(C).  (39)(viii)(D), 

(lx)(C),  (x)(C)  and  (246)  added 

48483 

(c)(229)(i)(A)(2)  added 48485 

(c)(224)(i)(E)  added 53544 

(c)(243)  added 54588 

(c)(224)(i)(D)  removed 54769 

(c)(197)(i)(D)    and    (241)(i)(A)(2) 

added 59287 

(c)(184)(i)(B)(5)  and 

(225)(i)(A)(2)  added 60785 

(c)(250)  added 62951 

(c)(239)(i)(E)  added 65613 

(c)(239)(i)(E)(2)  added 67000 

(c)(239)(i)(A)(2) 67004 

(c)(231)(i)(B)(2).        (239)(i)(D)(7) 

and  (244)  added 6075 

(c)(239)(l)(E)(J)  added 8128 

(c)(6)(i)(C).  (21)(viXC). 

(121)(ii)(C).  (173)(i)(E), 

(182)(i)(E).  (194)(i)(E)(2). 

(244)(i)(B)       and       (245)(i)(B) 

added 11833 

(c)(230)(i)(B)(2)  added 13631 

(c)(252)  and  (253)  added 15311 

(c)(251)  added 19661 


(CK247)  added 19662 

52.222  (a)(2)  and  (3)  added 40937 

(b)(2)  added 43647 

52.243  Added 19662 

52.320  (c)(71)  added 67009 

(CK76)  added 68195 

(c)(8).  (15)  and  (72)(i)(D)  revised 
14360 

(c)(84)  added 15302 

52.329  (a)  revised 68195 

52.332  (b)  and  (e)  redesigmated  as 
(b)(1)  and  (e)(1);  (b)(2)  and 
(e)(2)  added 66008 

(g)  and  (h)  added 68195 

52.370  (c)(72)  added 52020 

(c)(74)  added 55340 

(c)(72)(i)(B)    and    (11)(K)    cor- 
rected  65224 

(c)(60)  added 6487 

(c)(73)  added 20318 

52.384  Added 55340 

52.385  Added 52022 

Table  corrected 65224 

Table  amended 6487,  20318 

52.420  (c)(58)  added 37724 

Regulation  at  62  FR  37722  eff. 
date  corrected  to  8-14-97 40139 

52.424  (b)  introductory  text  re- 
vised   1368 

(c)  added 16435 

52.470  (c)(37)  added 40938 

52.520  (c)(98)  added 38919 

(c)(87)  revised 28906 

52.570  (c)(50)  added:  interim 42918 

52.582   Existing   text   designated 

as  (a);  (b)  added 23390 

52.720  (c)(106(i)(D)  added;  (c)(109) 

revised 43102 

(c)(139)  added 62953 

(c)(137)  added 67001 

(c)(135)  added 8858 

(c)(136)  added 8859 

(c)(138)  added 11838 

(c)(141)  added 11846 

(c)(142)  added 13787 

(c)(140)  added;  eff.  7-20-98 27492 

52.725  (e)  added 11846 

52.726  (p),  (q)  and  (r)  added 37506 

Regrulation    at    62     FR    37506 

withdrawn 46447 

(p),  (q)  and  (r)  added 66294 

52.770  (c)(109)  added 38922 

(c)(121)  added 2147 

52.776  (q)  added 45171 

52.777  (k)  added 38464 

(q)  added 55176 
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(s)  added 64735 

52.820  (c)(64)  added 55173 

(c)(65)  added 63455 

(c)(66)  added 5269 

52.834  Added 13345 

52.870  (c)(33)  added 36213 

52.920  (c)(86)  added 1929 

52.930  Regrulation  at  62  FR  28637 

withdrawn 40281 

(e)  added 55176 

(d)  added 61246 

Regiilation  at  62  FR  61246  eff. 

date  corrected  to  2-10-98 6664 

(f)  added 14625 

52.970   (c)(64)    introductory    text 

and  (1)  revised 51604 

(c)(68)  added 52951 

(c)(74)  added 63661 

(cX75)  added 11374 

(c)(79)  added;  eff.  7-10-98 25775 

52.975  (f)  added 64286 

52.992  Regrulation  at  62  FR  29078 
eff.  date  corrected  to  5-1-98 

24115 

52.994   Existing  text  designated 

as  (a);  (b)  added 63662 

Regulation  at  62  FR  61634  eff. 

date  corrected  to  2-13-98 7290 

Removed 11374 

52.996  Added 61634 

Correctly  designated 4397 

52.1020  (c)(44)  added 49611 

52.1031  Table  amended 49611 

52.1036  (e)  added 41277 

52.1070    (c)(122).    (123)    and    (124) 

added 41856 

(c)(126)  and  (127)  added 46201 

(c)(125)  added 53548 

(c)(128)  added 26463 

52.1072  Added 40944 

(b)  added 49616 

(c)  added 52666 

52.1076  Added 40458 

52.1120  (c)(114)  added;  interim 37509 

(c)(113)  added 37514 

52.1125  Added 37514 

52.1170  (c)(109)  added 59996 

(c)(110)  added 6651 

52.1174  (p)  added 50514 

(q)  added;  eff.  7-20-98 27494 

52.1219  (b)  added 39123 

Regulation  at  62  FR  39123  eff. 

date  corrected  to  5-4-98 24435 

52.1220  (c)(44)  added 53242 

52.1237  (b)  added 55172 

Regulation  at  62  FR  55172  eff. 
date  corrected  to  2-10-98 6647 


52.1270  Redesignated  as  52.1281; 

new  52.1270  added 35442 

(c)  table  amended 37726 

(c)  table  corrected 40139 

52.1281  Redesigrnated  firom 
52.1270;  heading  and  (a)  re- 
vised  35442 

52.1320  (c)(99)  added 44221 

(c)(96)  revised 45166 

(c)(100)  added 45167 

(c)(101)  added 46881 

(c)(98)  added 52660 

(c)(  102)  added 3039 

Regulation  at  62  FR  46881  eff. 

date  corrected  to  2-10-98 6645 

Regvdation  at  61  FR  39335  eff. 

date  corrected  to  2-10-98 6648 

(c)(103)  added 19825 

(c)(105)  added : 20319 

52.1323  (k)  added 46881 

(1)  added 52661 

Regulation  at  62  FR  46881  eff. 

date  corrected  to  2-10-98 6645 

(m)  added 20320 

52.1391  Added 65616 

52.1520  (c)(52)  added 55525 

(c)(51)  added 11604 

(c)(54)  added 26459 

52.1525  Table  amended 11604.  26459 

52.1533  Added 55525 

52.1570  (c)(63)  added 42413 

52.1605  Table  amended 42414 

52.1620  (c)(66)  added 50518 

52.1670  (c)(91)  added 49619 

(c)(93)  added 67006 

(c)(92)  added 23668 

52.1679  Table  j.mended 67006 

Table  amended 23668 

52.1683  (c),  (d)  and  (e)  added;  in- 
terim  55344 

(f)  added 66825 

52.1770  (c)(94)  added 41280 

52.1870  (c)(115)  added 49442 

(c)(117)  added 13789 

(c)(116)  added 15093 

52.1881  (a)(4)  and  (8)  revised 15093 

52.1885  Regulation  at  62  FR  28637 

withdrawn 40281 

Regulation  at  62  FR  26399  eff. 

date  delayed  to  1-9-98 43109 

(a)(6)  added 44907 

(bb)  added 61246 

(a)(7)  added 1063 

Regulation    at    62    FR    26399 

withdrawn 1369 

(z)  added 4195 


Note:  Boldface  page  numbers  indicate  1997  changes. 


74 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  MAY  29,  1998 


TITLE  40  Chapter  l-Con. 

Regrulation  at  62  FR  44907  eff. 

date  corrected  to  2-10-98 6649 

Regulation  at  62  FR  61246  eff. 

date  corrected  to  2-10-98 6664 

(cc)  added 14626 

52.1890  Added 47947 

Regulation  at  62  FR  47947  eff. 
date  corrected  to  2-10-98 6646 

52.1970  (c)(122)  added 46210 

(c)(124)  added 15294 

(c)(123)  added 24936 

(c)(125)  added 26461 

52.2020  (c)(125)  added 38917 

(c)(127)  added 43104 

(c)(119)  added 44415 

(c)(126)  added 50871 

(c)(128)  added 50873 

(c HI 07)  added' 64725 

(c)(130)  added 11372 

(c)(129)  added : 13794 

52.2023  (k)  added 13794 

(e)  added 23673 

52.2026  (a)  introductory  text  and 

(1)  revised 59998 

Regulation  at  62  FR  31349  eff. 

date  corrected  to  12-30-97 415 

(a)(2)  revised 1368 

(d)  and  (e)  added 2153 

(e)  added 13794 

52.2036  (j)  added 38917 

Regulation  at  62  FR  31349  eff. 
date  corrected  to  12-30-97 415 

52.2070  (c)(48)  and  (49)  added 46207 

52.2081  Table  amended 46207 

52.2120   Redesignated   as   52.2134; 

new  52.2120  added 35444 

(c)  table  amended 44219.  47761 

52.2134  Redesignated  f^on  52.2120; 

heading  and  (a)  revised 35444 

52.2220  (c)(147)  added 35683 

(c)(156)  added 38912 

(c)(158)  added 40460 

(c)(155)  added 40735 

(c)(151)  added 42070 

(c)(154)  added 43109 

(CM157)  added 43645 

(c)(159)  and  (160)  added 62698 

52.2270  (c)(102)  added 44087 

(c)(91)  removed 49154 

(c)(108)  added 6493 

(c)(107)  added 6663 

(c)(106)  added 11835 

52.2303  (a)  revised 44088 

52.2308  (f)  added 7072 

52.2309  (d)  added 6663 

52.2310  Added:  interim 37144 


52.2311  Added 6653 

52.2320  (c)(38)  added 38216 

52.2348  Regulation  at  62  FR  31351 
eff.  date  corrected  to  12-30-97 
414 

52.2350  Added 38217 

Existing  text  designated  as  (a); 

(b)  added 18124 

52.2351  Added 38217 

52.2370  (c)(23)  added 41282 

(c)(24)  added 41869 

(c)( 25)  added '. 19828 

52.2375  Table  revised 41869 

52.2381  Table  amended 41282.  41870 

Table  amended 19828 

Table  corrected 23501 

52.2420  (c)(115)  and  (116)  added 38914 

(c)(121)  added 53239 

(c)(120)  added 53245 

(c)(118)  added 54587 

(c)(119)  added 61240 

(c){122)  added 11842 

(c)(123)  added 13798 

52.2424  Existing  text  designated 

as  (a);  (b)  added 61240 

52.2428  Existing  text  designated 

as  (a);  (b)  added 38932 

Removed 43472 

Added 52032 

52.2450  (b)(1)  and  (3)  amended; 
(b)(2)  revised 49152 

(b)(2)  revised .' 1368 

52.2451  Revised 13798 

52.2454  Added 52638 

52.2470  (c)(73)  added 42217 

(c)(75)  added 49444 

(c)(75)  revised 68187 

(c)(76)  added 5272 

Regulation  at  61  FR  49690  eff. 

date  corrected  to  2-10-98 6648 

(c)(77)  added 19659 

52.2479  Amended 68188 

52.2585  (1)  added 39448 

(m)  added 5464 

Regulation  at  62  FR  39448  eff. 

date  corrected  to  5-5-98 24748 

52  Appendix  D  corrected;   CFR 

correction 25415 

53.1—53.16  (Subpart  A)  Revised 38784 

53.3  (b)(5)  correctly  removed 7714 

53.30—53.34  (Subpart  C)  Revised 

38792 

53.34  (c)(2)(i).  (3)  and  (5)  cor- 
rected  7714 

53.30—53.34  (Subpart  C)  Table  C- 

4  corrected 7714 
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53.50—53.59  (Subpart  E)  Added M799 

53.51  (a)(3)  corrected 7714 

53.54  (f)(7)  corrected 7714 

53.56  (0(5)  corrected 7714 

53.57  (g)  corrected 7714 

53.50—53.59    (Subpart    E)   Tables 

E-1  and  E>-2  corrected 7714 

53.60—53.66  (Subpart  F)  Added 3d814 

53.61  (g)(l)(ii)  corrected 7714 

53.64  (g)(4Xil)  corrected 7714 

55.2  Amended 46408 

55.3  (c)  revised 46406 

55.6  (d)(2)  revised 46408 

55.11  (a)  revised;  (j)  added 46408 

55.14  (e)(2)(i)(A)  revised 41871 

55  Appendix  A  amended 41871 

58.1  Amended 38830 

Corrected 7714 

58.13  (b)  and  (d)  revised;  (e)  and 

(f)  added 38831 

(d)  corrected 7714 

58.14  Revised 38832 

58.20  Heading,  (d)  and  (e)  intro- 
ductory text  revised;  (f)  re- 
designated as  (h);  concluding 

text  designated  as  (i);  new  (f) 
and  (g)  added;  new  (i)  amend- 
ed  3«W2 

58.23  Introductory  text  revised; 

(c)  added 38832 

58.26  Heading  and  (b)  introduc- 
tory text  revised;  (d)  and  (e) 

added 38833 

(d)(2)  and  (e)  corrected 7714 

58.30  (a)  introductory  text  re- 
vised   38833 

58.31  (f)  revised 38833 

(a)  revised 59816 

Regulation    at    62    FR    59816 

withdrawn 67010 

(f)  corrected 7714 

58.34  Introductory  text  revised 38833 

(a)  revised 59816 

Regulation    at    62    FR    59816 

withdrawn 67010 

58.35  (b)  amended 38833 

58.41  (b)  revised 59816 

Regulation    at    62     FR    59816 

withdrawn 67010 

58  Appendix  A  revised 38833 

Appendix  C  amended 38843 

Appendix  D  amended 38844,  59816 

Appendixes  E  and  F  amended 

38854 

Appendixes  E  and  G  amended 

59818 


Appendix   D   regrulation  at  62 

FR  59816  withdrawn 67010 

Appendix  A  corrected 7714 

Appendixes  A  and  D  corrected 

7715 

60  Determinations 36664 

Authority  citation  revised 48379 

Authority  delegation  notices 

53245 

Clarification 62953 

Guidance  availability 63662 

Authority  delegation  notices 

1746,  5891.  27854 

Technical  correction 7199 

60.1  (d)  added 52641 

60.11  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 
414 

60.17  (b)(1)  amended;  (k)  and  (1) 
added 48379 

(a)(22)  amended 52399 

Regulation  at  61  FR  18262  eff. 

date  corrected  to  2-9-98 6493 

(a)(6)  revised 24444 

60.18  (c)(3)  and  (4)(i)  revised 24444 

60.30  Revised 48379 

60.30b— 60.39b  (Subpart  Cb)  Head- 
ing revised 451 19 

60.31b  Amended 451 19.  45125 

60.32b  (a)  and  (b)  introductory 
text  revised;  (b)(2)  amended; 

(m)  added 451 19 

(b)(1).  (d),  (e).  (f)(1)  and  (iXD 

amended 45125 

60.33b  (a)(l)(i),  (iii),  (2)(1),  (ill), 
(3),  (b)(l)(i).  (2)(i).  (c)(1)  in- 
troductory text,  (d)  Table  1 
and  (l)(i)  amended;  (a)(l)(ii), 
(2)(il),    (Iv),    (b)(l)(ii),    (2)(li) 

and  (c)(2)  removed 451 19 

(a)(4),   (b)(3)  and  (d)(3)  added; 
(d)       Table       2       amended; 

(d)(l)(i)(B)  revised 45120 

(a)(3)  amended 45125 

60.34b  (a)  amended 45120.  45125 

60.35b  Amended 45120 

60.38b  (b)  amended;  (c)  removed 

45120 

60.39b  (b),  (c)(1)  introductory 
text,  (2),  (4)(ii),  (iii)  intro- 
ductory text  and  (5)  amend- 
ed; (c)(3)  and  (4)(i)  removed; 
(d)  revised;  (e)  and  (f)  added 
45120 

(c)(4Kiii)(B)  amended 45125 
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TITLE  40  Chapter  l-Con. 

60.30e — 60.39e  (Subpart  Ce)  Added 


60.49b  (u)  added 

60.50b— €0.59b  (Subpart  Eb)  Head- 
ing revised 

60.50b  (bX2)  amended 

(a)  and  (b)  introductory  text 

revised;  (p)  added 

(b)(1),  (e).  If),  (g)(1)  and  (i)(l) 

amended 

(j)  introductory  text  amended 

60.51b  Amended .....isiil. 

60.52b  (c)(1)  amended 

(a)(1)    through    (5),    (b)(1).    (2). 
(c)(2).  (d)(1)  and  (2)  amended 


60.53b  (a)  introductory  text. 
Table  1,  (b)  introductory 
text  and  (c)  introductory 
text  amended 

60.54b  (a),  (b),  (c)  introductory 
text.  (d).  (e)  introductory 
text  and  (0  introductory 
text  amended:  (c)(i)  and  (11) 
redesignated  as  (c)(1)  and  (2) 


4«379 
52641 

45120 
.45120 

45121 

.45125 

45126 
45126 
.45121 

45126 


45126 


.45126 
.45126 
45126 


.45126 


60.55b  (a)  amended 

60.56b  Amended 

60.57b  (a)  introductory  text,  (b) 
introductory  text  and  (c) 
amended 

60.58b  (b)  introductory  text,  (3), 
(6)(i),  (CK2).  (4).  (7).  (9).  (11), 
(d)(l)(ii),  (V).  (vli).  (2)(ii). 
(vii),  (vlii),  (ix),  (e)(3), 
(12)(i)(B),  (f)(4),  (7).  (g)(2),  (5) 
introductory  text,  (i),  (iii), 
(8),  (h)(2),  (3),  (4),  (10)  intro- 
ductory text,  (i)(B). 
(i)(3)(ii)(B).  (5).  (j)(l)  intro- 
ductory text,  (i),  (2)  and 
(m)(3)  introductory  text 
amended:  (b)(7),  (h)  introduc- 
tory text  and  (k)  introduc- 
tory text  revised:  (c)(10), 
(dXlKvlii),  (ix).  (2)(x),  (f)(8) 
and  (gK5)(ii)  removed:  (k)(4) 
added 

60.59b  (a)  introductory  text  and 
(b)  introductory  text  amend- 
ed  

(b)(4),  (d)  introductory  text, 
(2)(i)(C).  (iiXB).  (3),  (6)(il). 
(8).  (11).  (12Xii),  (0  introduc- 
tory   text,    (g)   introductory  I 

Note:  BokNoce  page  numbers  Indicate  1997  changes. 


.45126 
.45121 


text,    (h)   introductory    text 

and  (1)  amended 45127 

60.50c— 60.58c  (Subpart  Ec)  Added 

46382 

60.112b  (c)  added 52641 

60.190  (b)  revised:  (c)  added 52399 

60  Appendix  A  amended 52399 

Regulation  at  61  FR  18262  eff. 

date  corrected  to  2-9-98 6493 

61  Authority  delegation  notices 

53245 

Authority  delegation  notices 

1746,  5891.  27854 

Technical  correction 7199 

61.12  Regulation  at  62   FR  8328 

eff.  date  corrected  to  12-30-97 


.414 


61  Regulations  at  61  FR  18278  and 

18280  eff.  date  corrected  to  2- 

9-98 6493 

62  Authority  citation  revised 11608 

62.850  (b)(3)  and  (4)  added:  (c)  re- 
vised  11608 

62.852  Removed 11608 

62.854  Revised 11608 

62.855  Revised 11608 

62.865  (aX3),  (4)  and  (6)  revised 

11608 

62.2350  (bX5)  and  (cK3)  added 60787 

62.2365       Undesignated       center 

heading  and  section  added 60787 

62.2600  (bX4)  and  (c)(3)  added:  eff. 

7-20-98 27496 

62.2606       Undesignated       center 

heading  and  section  added: 

eff.  7-20-98 27496 

62.3350       Undesignated       center 

heading  and  section  added 67572 

62.3912  Undesignated  center 
heading  and  section  added 41873 

62.3913  Undesignated  center 
heading  and  section  added 20103 

62.4177  Undesignated  center 
heading  and  section  added 41874 

62.4178  Undesignated  center 
heading  and  section  added 13532 

62.4620  (bX4)  added 45732 

62.4631—62.4632  Undesignated 
center  heading  and  sections 

added 54591 

Regulation  at  62  FR  54591  eff. 

date  corrected  to  2-10-98 6664 

62.4931—62.4932  Undesignated 
center  heading  and  sections 
added 45732 
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62.6356  Undesignated       center 
heading  and  section  added 41874 

62.6357  Undesignated       center 
heading  and  section  added 20321 

62.6912  Undesignated       center 
heading  and  section  added 41874 

62.6913  Undesignated       center 
heading  and  section  added 20101 

62.7855—62.7856  Undesignated 

center  heading  and  sections 

added 54591 

Regulation  at  62  FR  54591  eff. 

date  corrected  to  2-10-98 6664 

62.8600—62.8602       (Subpart       JJ) 

Added 65619 

62.9360  {b)(4)  and  (c)(4)  added 36997 

62.9505       Undesignated       center 

heading  and  section  added 36997 

(b)  correctly  removed 48950 

Undesignated    center    heading 

corrected 24843 

62.9630—62.9632  Undesignated 

center  heading  and  sections 

added 17686 

62.11110—62.11112  Undesignated 
center  heading  and  sections 

added 2156 

63  Authority  delegation  notices 

36460 

Authority  delegation  notices 

1746,  24116 

Notice 2630 

63.11  (b)(6)  and  (8)  revised 24444 

63.14  (d)(1)  revised 65024 

(d)(1)  revised 26465 

63.99  (a)(5)(li)  introductory  text 
and  (A)  introductory  text  re- 
vised; (a)(5)(il)(B)  added 65025 

(a)(5)(ii)  introductory  text  re- 
vised; (a)(5)(li)(C)  added 26466 

(a)(28)  added;  eff.  7-27-98 28909 

63.100  (b)(1).  (d)  Introductory 
text,  (3)  introductory  text, 
(k)  introductory  text, 
(l)(l)(il)  and  (2)(11)  revised; 
(g)(2Klil).  (h)(2)(lv)  and 
(i)(2)(iv)  amended;  (d)(4), 
(g)(2)(ill)(A),  (B), 
(h)(2)(lv)(A),  (B),  (i)(2)(lv)(A). 

(B)  and  (p)  added 26081 

63.106  (b)(6)  added 26082 

63.100—63.106  (Subpart  F)  Table  1 

amended 26082 

63.342  (0(3)(i)  Introductory  text 

amended 42920 


63.343  (b)(1)  revised;  (c)(l)(il), 
(2)(11),  (4)(li),  (5)(il)  introduc- 
tory text  and  (6)(li)  introduc- 
tory text  amended 42920 

63.347  (e)(4)  revised 42921 

63.360—63.367  (Subpart  O)  Stayed; 

eff.  12-4-97  to  12-6-98 64738 

63.440—63.458  (Subpart  S)  Added 

18616 

63.461  Amended 24751 

63.470  Added 24751 

63.485  (o)  introductory  text  re- 
vised  37722 

63.502  (a)  revised;  (j)  added 37722 

63.640  (k)(2)(vii),  (n)(l),  (3)  and  (6) 
and  (0X2)  revised;  (n)(8),  (9) 

and  (r)  added 13537 

Regulation    at    63    FR     13537 
withdrawn 27212 

63.641  Amended 13539 

63.644  (a)  Introductory  text 
amended 13539 

63.645  (f)(4)  amended;  (f)(5)  re- 
vised  13539 

63.648  (e)  revised 13539 

63.654  (a),  (g)(3)(l)  Introductory 
text  and  (h)(6)  introductory 
text  amended;  (d)(1),  (0  in- 
troductory text,  (1KI)(A),  (11) 
and  (h)(1)  revised;  (f)(6)  and 
(1)(5)  added;  (g)(3)(l)(B)  re- 
moved; (g)(3)(i)(C)  and  (D)  re- 
designated as  (g)(3)(l)(B)  and 

(C) 

63.640—63.654  (Subpart  CO  Ap- 
pendix amended 13540 

63.741  (b)  revised;  (c)  introduc- 
tory text,  (2),  (3)  and  (4)  re- 
vised; (f)  amended;  (c)(7),  (h), 

(i)  and  (j)  added 15016 

63.742  Amended 15017 

63.743  (a)  introductory  text,  (b) 
Introductory  text  and  (c)  re- 
vised; (a)(10)  and  (d)  added 


.13539 


,15017 


63.744  (c)  Introductory  text  and 
(e)(12)  amended;  (e)(13) 
added;  Table  3  redesignated 
as  Table  1;  (a)  introductory 
text,  (1),  (2),  (b)  Introductory 
text.  (1),  (OdXii).  (2).  (4),  (d), 
(e)(1),   (2)  (9),   (10),   (11)  and 

new  Table  1  revised 15018 

Corrected 17930 

63.745  (f)(2)  (g)(4Xvlii)  and  (Ix) 
amended;  (gX2Xlv)  removed; 
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TITLE  40  Chapter  l-Con. 

(gr)(2)(v)  and  (vi)  redesig- 
nated as  (g)(2)(iv)  and  (v); 
(e)(1),  (2),  (f)  introductory 
text,  (1)  introductory  text, 
(8r)(2)(i),  (ii),  (iii).  new  (Iv) 
and  (V)  revised;  (g)(4)(x) 
added 15019 

63.746  (a)  introductory  text  and 
(b)(4)(v)  amended;  (bKD.  (3), 
(4)(i),  (ii).  (iii)(C),  (4)(iv)  and 
(c)(1)  revised;  (c)(2)  and  (3) 
added 15020 

63.747  (c)(1),  (2)  and  (eK2)  revised 
15021 

63.749  (a),  (b).  (d)(3)(iii)(B), 
(4)(iii),  (f)(3)(iiXA)  and 
(h)(3)(i)  revised 15021 

63.750  (b)(2),  •(e)(2)  amended; 
(c)(1),  (eXl).  (?)(3)(ii),  (9Ki), 
(i)(l),  (2XIii),  (j)  introductory 
text,  (1),  (3).  (k)  introductory 
text.  (1),  (1)(4)  and  (nX3)  re- 
vised; (iX2Xiv)  and  (o)  added 


63.751  (bX6XiiXA)  and  (iiiXAK2) 
introductory  text  amended; 
(bxexiii)  introductory  text, 
(D),  (cXD,  (2)  and  (d)  revised 


15021 


.15023 


63.752  (bXD,  (eXlXii),  (6)  and  (f) 
introductory  text  revised; 
(dX4)  removed 15023 

63.753  (a)(1)    introductory    text 

and  (d)(2Hi)  revised 15023 

63.741—63.759  (Subpart  GG)  Table 

1  added 15024 

Appendix  A  added 15026 

63.840—63.859  (Subpart  LL)  Added 

52407 

63.1310—63.1335  (Subpart  JJJ) 
Regulation  at  61  FR  48229  eff. 
date  corrected  to  2-27-98 9944 

63.1311  (b).  (d)  introductory  text 
and  (1)  introductory  text  re- 
vised   9945 

(c)  introductory  text  revised 
15315 

63.1331  (a)  Introductory  text  re- 
vised; (aXlO)  added 37722 

63  Appendix  A  amended 52418 

Appendix  A  amended 15027,  18630 

64  Added 54940 

68  Interpretation 45134 

68.3  Amended 644 

68.10  (f)  added 645 


68.115  (b)  introductory  text  and 
(2)  revised;  (b)(3)  removed; 
(bX4),  (5)  and  (6)  redesig- 
nated as  (b)(3).  (4)  and  (5) 645 

68.130  Tables  1  and  2  amended 45132 

(a)  removed;  (b)  and  (c)  redes- 
ignated as  new  (a)  and  (b) 645 

68  Appendix  A  amended 45132 

69.11  (d)  added 44416 

69.41  Added 61205 

70  Guidance  availability 63662 

70.6  (aX3XlXA).  (cXSXiii)  and  (Iv) 

revised;  (cXSXv)  removed 54946 

70  Appendix  A  amended 37516,  45167, 

45734.  62951 
Regulation  at  61  FR  31443  eff. 

date  corrected  to  2-9-98 6494 

Appendix  A  amended 13346 

71  Guidance  availability 63662 

71.6  (aX3XiXA),  (iiiXO,  (c)(5)(lil) 

and  (iv)  revised;  (c)(5)(v)  re- 
moved  54947 

72  Authority  citation  revised 55475 

72.1  (b)  amended 55475 

72.2  Amended 55475 

72.6  (b)(9)  added;  (cXD  and  (2)  re- 
vised  55475 

72.7  Revised 55476 

72.8  Revised 55477 

(bX2)  corrected .....66279 

72.9  (bXl).  (2),  (3).  (c)(6).  (f)(lXii). 
(gXD.  (6)  and  (h)  introduc- 
tory text  amended 55478 

72.13  (aXl).  (5),  (6),  (7),  (9)  and 
(10)  removed;  (aX2).  (3).  (4) 
and  (8)  redesignated  as  (aXl) 
through  (4) 55478 

72.14  Added 55478 

72.22  (e)  added 55480 

72.24  (aX3).  (5).  (10)  and  (11)  re- 
vised  55480 

72.25  (a)  amended 55480 

72.30  (bX3)  removed;  (e)  added 55480 

72.31  (b)  amended 55480 

72.32  (b)  and  (c)  revised;  (d)  added 
55480 

72.33  (bX3)  amended 55481 

72.40  (a)(2),  (bXD,  (c)  introduc- 
tory text.  (1)  and  (dXD 
amended 55481 

72.41  (bX3)  and  (e)(l)(ii)  amended 
55481 

72.43  (bX2XiliXB),  (4)  and  (f)(lXi) 

amended 55481 
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72.44  (gr)(l)(i),  (2)  introductory 
text,  (iii)  and  (h)(l)(ii) 
amended 55481 

72.51  Amended 55481 

72.60  Revised 55481 

72.61  (a)  and  (b)(2)(i)  revised; 
(b)(3)  added 55481 

72.65  (b)(l)(ii).  (iii)  and  (2)  re- 
vised; (b)(l)(iv)  removed 55482 

72.69  (a)  revised 55482 

72.70  Re  vised 55482 

72.71  Revised 55482 

72.72  Heading,  introductory  text, 
(b)  introductory  text,  (l)(ii) 
through  (vi),  (5)(vi)  and  (6) 
revised;  (b)(l)(i)(C).  (vii). 
(viii),  (xi),  (xlii).  (5)(ii),  (vli), 
(7)  and  (8)  removed;  (b)(l)(ix), 
(X),  (xii)  and  (xiv)  redesig- 
nated as  (b)(l)(vii)  through 
(X);  (b)(5)(i)  and  (v)  amended 
55482 

72.73  Re  vised 55483 

72.74  Revised 55483 

72.80  (a),  (b)  and  (d)  through  (g) 
revised 55484 

72.81  (c)(l)(ii)  amended;  (c)(2)  re- 
vised   55485 

72.82  (a)  and  (d)  revised 55485 

72.83  (a)(10)  amended;  (a)(12)  and 
(b)  revised;  (a)(13).  (14).  (c) 
and  (d)  added 

72.85  (a)  and  (c)  revised 

72.91  (b)(l)(i),  (iii)  introductory 
text,  (B),  (C),  (3),  (4)  intro- 
ductory text  and  (i)  amend- 
ed; (b)(l)(iv)  and  (4)(iv) 
added;  (b)(5),  (6)  and  (7)  re- 
vised   

72.95  Introductory  text  amended; 

(d)  added 55485 

73.10     Heading     revised;     (b)(3) 

added 5W86 

73.70  (c)(3)  revised 5735 

73.90  (a)(1),   (2)  and  (3)  revised; 

(c)(3)  amended 55486 

74.2  Amended 55487 

74.3  (b)  and  (d)  amended 18841 

74.4  (c)  added 18841 

74.10  (a)(2)  amended 18841 

74.14  (b)  introductory  text  and 

(6)(ii)  amended 18841 

74.16  (a)(12)  amended 18841 

74.18  (d)  and  (e)  amended 18841 

74.22  (c)(2)  amended 18841 

74.26  (a)(2)  amended 18841 


.55485 
.55485 


55485 


74.42  (a)  amended 18841 

74.44  (a)(l)(i)(G),  (2)(i),  (iii). 
(c)(2)(ii)(B)(7),  (iii)(E)(J)  and 

(F)  amended 18841 

74.47  (a)(3)(i)  amended 18841 

(a)(1),    (3)(viii).    (ix),    (x),    (xi), 

(xii)  and  (4)  revised 18842 

74.50  (a)  introductory  text  and 
(1)  through  (4)  redesignated 
as  (a)(1)  introductory  text 
and    (i)    through    (iv);    new 

(a)(2)  added 18842 

75  Authority  citation  revised 55487 

75.67  (a)  removed 55487 

76.16  Removed 24117 

77.3  (d)(3),  (5)  and  (6)  revised 55487 

77.4  (b)(1).  (c)(2)(i).  (f)(2)(i). 
(g)(2)(i)(B),  (C)  and  (k)(2)  re- 
vised; (k)(l)  amended 55487 

(g)(2)(i)(D)  correctly  removed 
66279 

77.6  (a)  revised 55487 

78.1  (a)  and  (b)(l)(v)  revised 55488 

78.3  (b)(1).  (3)(ii),  (c)(6)  and  (7) 
amended;  (c)(8)  and  (d)(1)  re- 
moved; (d)(2),  (3)  and  (4)  re- 
designated as  (d)(1).  (2)  and 

(3) 55488 

78.4  (c)(1)  amended 55488 

(c)(1)  corrected 66279 

78.5  (a)  amended 55488 

78.7  Removed 55488 

78.11  (a)  amended 55488 

78.12  (a)(2)  amended. 55488 

78.14  (a)  introductory  text.  (10) 

and  (c)(1)  amended 55488 

78.15  (c)  amended 55488 

78.16  (d)(1)  and  (2)  amended 55488 

78.17  Amended 55488 

78.18  (b)  introductory  text 
amended 55488 

78.20  (b)  amended 55488 

80  Decision 63853 

80.2  (nn)  removed 60135 

(ss)  revised 68205 

80.28  (g)(l)(iii)  added 68205 

80.30  (g)(l)(i)  revised 68205 

8C.41  (d)  introductory  text,  ta- 
bles, (D  introductory  text, 
tables  and  (m)  revised 68205 

80.45  (c)(lXiv)(B),  (D)(;2).  U3). 
(d)(l)(iv)(B)  and  (fXl)(il)  re- 
vised  68206 

80.46  Regulation  at  61  FR  58306 
eff.  date  corrected  to  5-1-98 

24117 
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80.65  (d)(2)(iii)  removed 60135 

80.67  (0(2)(ii).   {h)(l)(v){A)(J).   (4) 
and             (B)             removed; 
(h)(l)(v)(A)(;)  and  (2)  revised 
60135 

(e)(4)  removed 66207 

80.68  (b)(l)(iv),    (c)(3),    (13Kv)(H) 

and  (L)  revised 68207 

80.69  (f)  removed 60135 

80.72  (a)  and  (c)  revised 54558 

80.75  (f)(2)(ii)(A)(;).  (2), 

(h)(2)(i)(A)  and  (B)  revised; 
(f)(2)(ii)(A)(J),  (4).  (h)(2)(i)(C). 
(D)  and  (ii)  removed 60135 

80.77  (gXlXii)  removed 60136 

(g)(2)(iv)(B)  revised 68207 

80.78  (a)(6)  revised 60136 

(a)(l)(v)(C)  revised 68207 

80.79  (c)    Introductory    text   and 

(1)  revised;  (c)(3)  added 68207 

80.91   (e)(l)(iii)   revised;   (fK2)(ii) 

added 68207 

80.94  Added 45563 

80.101  (b)(3),  (f)(3).  (4)  and  (g)(3) 

revised;  (g:)(8)  and  (j)  added 

68207 

80.104  (a)(2)(xi)  added 68208 

80.128  (d)(2)  revised 60136 

80.129  (d)(3)(v)  revised 60136 

80.158      (a)(5)      removed;      (a)(6) 

through  (10)  redesignated  as 
(a)(5)  through  (9) 60001 

80.171  (a)(5)  removed;  (a)(6) 
through  (12)  redesignated  as 
(a)(5)  through  (11) 60001 

81  Attainment  status  determina- 
tions  51604 

Authority  citation  revised 7274 

81.1  (a)  revised;  (c).  (d)  and  (e) 

added 7274 

81.38  Reg\ilatlon  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 


81.40  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.53  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.132  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.133  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 


.24445 


.24445 


.24445 


.24445 


.24445 


81.134  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.136  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.137  Regulation  at  62  FR  30^3 
eff.  date  corrected  to  5-4-98 


.24445 


.24445 


.24445 


81.300—81.356    (Subpart    C)    Au- 
thority citation  revised 7274 

81.300  (a)  amended 7274 

81.301  Amended 2728 

Regulation  at  63  FR  2728  with- 
drawn   12652 

81.302  Amended 2729.  9948 

Regulation  at  63  FR  2729  with- 
drawn   12652 

81.303  Amended 6001 1 

Amended 2730 

Regulation  at  62  FR  60011  eff. 

date  corrected  to  2-13-98 7290 

Regulation  at  63  FR  2730  with- 
drawn   12652 

81.304  Amended 2733 

Regulation  at  63  FR  2733  with- 
drawn   12652 

81.305  Amended 65030 

Amended 2734.  15312 

Regulation  at  63  FR  2734  with- 
drawn   12652 

81.306  Amended 68195 

Amended 2741 

Regulation  at  63  FR  2741  with- 
drawn   12652 

81.307  Amended 2742 

Regulation  at  63  FR  2742  with- 
drawn   12652 

81.308  Amended 2742 

Regulation  at  63  FR  2742  with- 
drawn   12652 

81.309  Amended 2743 

Regulation  at  63  FR  2743  with- 
drawn   12652 

81.310  Amended 2743 

Regulation  at  63  FR  2743  with- 
drawn   12652 

81.311  Amended 2744 

Regulation  at  63  FR  2744  with- 
drawn   12652 

81.312  Amended 2746 

Regulation  at  63  FR  2746  with- 
drawn   12652 

81.313  Amended 2747 

Regulation  at  63  FR  2747  with- 
drawn   12652 
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81.314  Amended 2748,  11847 

Regulation  at  63  FR  2748  with- 
drawn   12652 

81.315  Amended 45171.  55178.  64736 

Amended 2749 

Regulation  at  63  FR  2749  with- 
drawn   12652 

81.316  Amended 2751.  13345 

Regulation  at  63  FR  2751  with- 
drawn   12652 

81.317  Amended 2753 

Regulation  at  63  FR  2753  with- 
drawn   12652 

81.318  Regulation  at  62  FR  28637 
withdrawn 40281 

Amended 55177.61247 

Amended 2754,  14626 

Regulation  at  62  FR  61247  eff. 

date  corrected  to  2-10-98 6664 

Regulation  at  63  FR  2754  with- 
drawn   12652 

81.319  Amended 64286 

Amended 2758 

Regulation  at  63  FR  2758  with- 
drawn   12652 

81.320  Corrected;  CFR  correction 
61916 

Amended 2760 

Regulation  at  63  FR  2760  with- 
drawn   12652 

81.321  Amended 2760 

Regulation  at  63  FR  2760  with- 
drawn   12652 

81.322  Amended 2761 

Regulation  at  63  FR  2761  with- 
drawn   12652 

81.323  Amended 2761 

Regulation  at  63  FR  2761  with- 
drawn  12652 

81.324  Amended 2763 

Regulation  at  63  FR  2763  with- 
drawn   12652 

81.325  Amended 2765 

Regulation  at  63  FR  2765  with- 
drawn   12652 

81.326  Amended 2766 

Regulation  at  63  FR  2766  with- 
drawn   12652 

81.327  Amended 2768 

Regulation  at  63  FR  2768  with- 
drawn   12652 

81.323  Amended 2770 

Regulation  at  63  FR  2770  with- 
drawn   12652 

81.329  Amended 2771 


Regulation  at  63  FR  2771  with- 
drawn   12662 

81.330  Amended 2772 

Regulation  at  63  FR  2772  with- 
drawn   12652 

81.331  Amended 35972 

Amended 2773 

Regulation  at  63  FR  2773  with- 
drawn   12652 

Regulation  at  62  FR  35972  eff. 
date  corrected  to  5-4-98 24445 

81.332  Amended 2773 

Regulation  at  63  FR  2773  with- 
drawn   12652 

81.333  Amended 2774 

Regulation  at  63  FR  2774  with- 
drawn   12652 

81.334  Amended 2776 

Regulation  at  63  FR  2776  with- 
drawn   12652 

81.335  Amended 2777 

Regulation  at  63  FR  2777  with- 
drawn   12652 

81.336  Regulation  at  62  FR  28638 
withdrawn 40281 

Amended 61247 

Amended 2778.  14626 

Regulation  at  62  FR  61247  eff. 

date  corrected  to  2-10-98 6664 

Regulation  at  63  FR  2778  with- 
drawn   12652 

81.337  Amended 2780 

Regulation  at  63  FR  2780  with- 
drawn   12652 

81.338  Amended 46210 

Amended 2782 

Reg\ilation  at  63  FR  2782  with- 
drawn  12652 

81.339  Amended 2783 

Regulation  at  63  FR  2783  with- 
drawn   12652 

81.340  Amended 2784 

Regulation  at  63  FR  2784  with- 
drawn   12652 

81.341  Amended 2784 

Regulation  at  63  FR  2784  with- 
drawn  12652 

81.342  Amended 2785 

Regiilation  at  63  FR  2785  with- 
drawn   12652 

81.343  Amended 62698 

Amended 2786 

Regulation  at  63  FR  2786  with- 
drawn   12652 

81.344  Amended 44088 

Amended 2788.8133 
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TITLE  40  Chapter  l-Con. 

Regrdation  at  63  FR  2788  with- 
drawn   12652 

81.345  Amended 38217 

Amended 2792 

Regulation  at  63  FR  2792  with- 
drawn   12652 

81.346  Amended 412»3.  41870 

Amended 2793 

Regulation  at  63  FR  2793  with- 
drawn   12652 

81.347  Amended .-. 61241 

Amended 2793 

Regrulation  at  63  FR  2793  with- 
drawn   12652 

81.348  Amended 2796,  12012 

Regulation  at  63  FR  2796  with- 
drawn   12652 

81.349  Amended 2798 

Regulation  at  63  FR  2798  with- 
drawn   12652 

81.350  Amended 39448 

Amended 2799 

Regulation  at  63  FR  2799  with- 
drawn   12652 

Regulation  at  62  FR  39448  eff. 
date  corrected  to  5-5-98 24748 

81.351  Amended 2800 

Regulation  at  63  FR  2800  with- 
drawn   12652 

81.352  Amended 2801 

Regulation  at  63  FR  2801  with- 
drawn   12652 

81.353  Amended 2801 

Regulation  at  63  FR  2801  with- 
drawn   12652 

81.354  Amended 2801 

Regulation  at  63  FR  2801  with- 
drawn   12652 

81.355  Amended 2802 

Regulation  at  63  FR  2802  with- 
drawn   12652 

81.356  Amended 2803 

Regulation  at  63  FR  2803  with- 
drawn   12652 

82  Revocation  notice 1927 

Determination 6008 

Notice  of  acceptability 9151,  28252 

Clarification 26983 

82.4  (r)(2)  revised;  interim 4363 

82.30  (a)  revised 68046 

82.32  (e)  heading.  (3).  (4).  (5)  and 
(i)  added:  (eXD  and  (h)  re- 
vised  68046 

82.34  Heading  and  (a)  revised:  (b) 

amended;  (d)  added 68047 


82.36  (a)(2)  and  (b)  revised;  (aX3) 

and  (7)  revised 68047 

82.38  (a)  and  (b)(l)(iii)  revised 68048 

82.40  (a)(2)(i)  revised 68048 

82.30 82.42  (Subpart  B)  Appen- 
dix C  added 68048 

Appendix  D  added 68052 

Appendix  E  added 68053 

Appendix  F  added 68055 

82.250—82.270  (Subpart  H)  Added 

11096 

85  Heading  and  authority  cita- 

tion revised 67736 

Authority  citation  revised 14635, 

18998  24433 
85.1403  (c)(lKiii)(B)  introductory  ' 
text,   (C)   introductory   text 
and  (l)(iv)  revised; 

(c)(l)(iii)(C)(5)  removed; 

(c)(l)(iii)(D)  added 14635 

85.1515  (c)  revised 964 

85.1602  Amended 18998 

85.1603  (b),  (c)  and  (d)  revised 67736 

(c)  revised 18998 

85.1604  (a)  revised 67736 

85.1606  Introductory  text  revised 

67736 

85.2207  (a)  and  (e)  removed 24433 

85.2222  (c)  revised 24433 

85.2231  (b)  revised 24434 

86  Authority  citation  revised 44875, 

47119 

Authority  citation  revised 7719 

National  Low  E:mmission  Ve- 
hicle Program  finding 11374 

86.1    (b)(1)    table    and    (2)    table 

amended 471 19 

(b)(1)  table  amended 54715 

(b)(1)     table     and     (4)     table 

amended 965 

86.001-23   (a)   through   (b)(1).   (3) 
through       (e)(1)       and       (f) 

through  (m)  revised 54720 

86.001-30  (a)(4)(iv)(A)  through  (9) 

revised 54720 

86.004-2  Added 54720 

86.004-11  Added 54721 

86.004-15  Added 54722 

86.004-21  Added 54724 

86.004-25  Added 54725 

86.004-28  (c)  and  (d)  revised 54726 

86.004-30    (a)(3),    (4)(i),    (ii)    and 
(iv)(A)  through  (12)  revised 

54727 

86.004-38  Added 54728 

86.004-40  Added 54729 
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86.094-8  (c)  revised 47120 

86.094-9  (a)(l)(l)  introductory 
text,  (ii)  introductory  text, 

(iii)  and  (c)  revised 47120 

86.094-11  (b)(1)  introductory  text 

revised 47120 

86.094-13  (a)(1),  (c)(1),  (dXD.  (e)(1) 

and  (f)(1)  amended 44875 

86.094-17  (i)  revised 7719 

86.094-26  (a)(2),  (b)(2Xi)  and  (ii) 

amended .44875 

86.096-8  (c)  revised 47120 

86.096-11    (a)    introductory    text 

and  (c)  revised 47120 

86.096-30  (a)(23)  and  (24)  added 965 

86.097-1  Redesigmated  as  86.099-1 

965 

86.098-3  Revised 54716 

86.098-10  (a)(lXlKC)(2),  (J). 
(ilXC)(2).  (J),  (iiiXC)(2). 
(iv)(CX2).        (VXCX2)        and 

(viXCX2)  amended 54716 

86.098-11  (aXSXii)  and  (4X111)  In- 
troductory text  amended 54716 

86.098-15  Added .54716 

86.098-23  (a).  (bXD.  (3).  (4X1).  (H). 
(c),  (d).  (eXD.  (2),  (f)  through 
(1).  (mX2Xi)  and  (iv)  revised; 

(mXl)  amended 54717 

86.098-30  (aX4XivXA)  through  (12) 

revised 54719 

86.099-1        Redesignated        from 

86.097-1  and  revised 965 

86.099-11  (aX3Xii)  amended; 
(aX4)(iii)    introductory    text 

revised 54720 

86.101  (c)  revised 965 

86.113-94  (bX2)  table  and  (3)  table 

revised 47120 

(b)(2)  table  revised 24448 

86.119-90     (b)(3)     revised;     (bX8) 

added .47121 

(bX3)  revised;  (bX8)  removed 24448 

86.144-94  (cXBXliXB)  revised 47122 

86.402-98  Added 11849 

86.406-78  (d)  revised 11849 

86.518-78  (c)  revised 11849 

86.529-98  Added 11849 

86.884-7  (aX2Xi).  (3)  and  (4)  re- 
vised  47122 

86.884-8  (c)  revised 47122 

86.884-9  (bX2XI)  through  (Iv)  and 

(cKD  revised 47122 

86.884-10  (aX8)  revised 47123 

86.884-13  (bxexii)  and  (ill)  re- 
vised  47123 


86.884-14  Revised 47123 

86.1008-90  (aXlXiil)  added 47123 

86.1008-96  (aXD  revised 47123 

86.1008-2001  (aXlXiii)  added 47123 

86.1111-87  (a)(4)  redesignated  as 

(aX5);  new  (a)(4)  added 47123 

86.1310-90  (bXlXivXC),  (3Xv),  (vl), 
(bX6)  introductory  text  and 

(7Xiv)  revised 47124 

86.1311-94  (bX3)  revised 54730 

86.1312-88  (a)  revised 47124 

86.1313-91  (b)(2)  revised 47125 

86.1313-94  (bX2)  revised 47125 

86.1313-98  Added 47126 

86.1316-90  (bXl)  revised;  (f)  added 

47126 

86.1316-94  (b)(1)  revised;  (f)  added 

47126 

B6.131&-84    (dX3)    revised;    (dX8) 

added 47127 

(dX3)  revised;  (d)(8)  removed 24449 

86.1319-90    (d)(3)    revised;    (d)(8) 

added 47127 

(dX3)  revised;  (d)(8)  removed 24449 

86.1321-90  (a)  and  (bX3)  revised 47128 

86.1321-94  (a)  and  (bX3)  revised 47128 

86.1322-84  (bX3)  revised 47128 

86.1323-84  (bX3)  revised 47129 

86.1324-84  (c)  revised 47129 

86.1325-94  (c)  revised 47129 

86.1327-90  (b),  (f)(1),  (2)  introduc- 
tory text  and  (i)  revised 47129 

86.1327-94  (b),  (f)(1).  (2)  introduc- 
tory text  and  (i)  revised 47129 

86.1327-96  (b),  (f)(1).  (2)  introduc- 
tory text  and  (i)  revised 47130 

86.1327-98  Added 47130 

86.1330-84  (bXD.   (2)  and  (fXlXD 

revised;  (bX5)  added 47131 

86.1330-90  (bXD.  (2)  and  (DdXD 

revised;  (b)(5)  added 47131 

86.1333-90  (c),  (d)  introductory 
text,  (dXD.  (2)  and  (eX2)  re- 
vised: (dX3)  and  (4)  removed 

47131 

(d)  heading,  introductory  text, 

(1)  and  (2)  revised 24449 

86.1334-84  (a)(2)  revised 47131 

86.1335-90  Revised 47131 

86.1337-90  (a)(9),  (lOXD.  (U).  dD. 
(13),    (23)    and    (26)    revised; 

(aX10)(lii)  removed 47132 

86.1337-96  (aX9),  (lOXi).  (ii),  (H). 
(13).    (23)    and    (26)    revised; 

(aXlOXili)  removed 47133 

86.1338-84  Revised 47133 
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TITLE  40  Chapter  l-Con. 

86.1339-90  Revised ^7134 

86.1341-90  (b),  (c)  and  (d)  revised; 

(e)  through  (h)  removed 47134 

86.1341-98  Added 47135 

86.1342-90  (h)(2)(i)   through   (vll) 

removed;  (i)  added 47135 

86.1342-94  (e)  through  (h)  revised; 

(i)  added 47135 

86.1343-88   (b)   Introductory   text 

revised:  (b)(2)(i)  through  (v) 

ans    (b)(2Kii)    through    (vl); 

new  (b)(2)(i)  added 47135 

86.1344-94  (e)(22)  revised 54728 

86.1701-97        Redesignated        as 

86.1701-99 966 

86.1701-99      Redesignated      from 

86.1701-97;  (a)  and  (c)  revised; 

(d)  added 966 

86.1702-97        Redesignated        as 

86.1702-99 966 

86.1702-99      Redesignated      from 

86.1702-97;  (b)  amended 966 

86.1703-97        Redesignated        as 

86.1703-993 967 

86.1703-99      Redesignated      flrom 

86.1703-97;  (b)  amended 967 

86.1704-97        Redesignated        as 

86.1704-99 967 

86.1704-99      Redesignated      from 

86.1704-97 967 

86.1705-97        Redesignated        as 

86.1705-99 967 

86.1705-99      Redesignated      from 

86.1705-97;  heading,  (a)  intro- 
ductory text,  (2).  (3)  and  (b) 

through  (g)  revised 967 

86.1706-97        Redesignated        as 

86.1706-99 969 

86.1706-99      Redesignated      from 

86.1706-97  and  revised 969 

86.1707-99  Added 970 

86.1708-97        Redesignated        as 

86.1708-99 976 

86.1708-99      Redesignated      from 

86.1708-97;    heading.    (bXlXD. 

(iiiXB)  and  (c)  amended;  to- 
bies amended;  (e)  added 976 

86.1709-97        Redesignated        as 

86.1709-99 979 

86.1709-99      Redesignated      from 

86.1709-97;    heading,    (bXl)(i). 

(iiiXB)  and  (c)  revised;  Ubles 

amended:  (e)  added 979 

86.1710-97  (cX7)  corrected 45289 

Redesignated  as  86.1710-99 983 


86.1710-99      Redesignated      from 

86.1710-97;  amended;  (a)  in- 
troductory   text    and    (cX9) 

added;   (aXD,   (3Xi).   (liiXA). 

(B).  (4Xi).  (iiiXA),  (B).  (5Xii). 

(bX4),  (CXI).  (2),  (6),  (7).  (8). 

(d).  (eX2)  and  (4X11)  revised 

983 

86.1711-97        Redesignated        as 

86.1711-99 985 

86.1711-99      Redesignated      from 

86.1711-97;  (b)  removed 985 

86.1712-97        Redesignated        as 

86.1712-99 985 

86.1712-99      Redesignated      from 

86.1712-97;      (aX2Xlll).      (bXD 

and  (3Xvi)  revised 985 

86.1713-97        Redesignated        as 

86.1713-99 986 

86.1713-99      Redesignated      from 

86.1713-97 986 

86.1714-97        Redesignated        as 

86.1714-99 986 

86.1714-99      Redesignated      from 

86.1714-97 986 

86.1716-97        Redesignated        as 

86.1716-99 986 

86.1716-99      Redesignated      from 

86.1716-97;  (b)  removed 986 

86.1717-97        Redesignated        as 

86.1717-99 986 

86.1717-99      Redesignated      from 

86.1717-97;  heading  revised 986 

86.1721-97        Redesignated        as 

86.1721-99 986 

86.1721-99      Redesignated      from 

86.1721-97 986 

86.1723-97        Redesignated        as 

86.1723-99 986 

86.1723-99      Redesignated      from 

86.1723-97;  revised 986 

86.1724-97        Redesignated        as 

86.1724-99 986 

86.1724-99      Redesignated      from 

86.1724-97;    (b)    introductory 

text  revised;  (bX2)  added 966 

86.1725-97        Redesignated        as 

86.1725-99 986 

86.1725-99      Redesignated      from 

86.1725-97;  (d)  added 986 

86.1726-97        Redesignated        as 

86.1726-99 966 

86.1726-99      Redesignated      from 

86.1726-97;  (cXD  revised 986 

88.1728-97        Redesignated        as 

86.172a-99 987 
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86.172S-99      Redesignated      from 

86.1728-97 987 

86.1734-97        Redesignated        as 

86.1734-99 987 

86.1734-99      Redesignated      from 

86.1734-97 987 

86.1735-97        Redesignated        as 

86.1735-99 987 

86.1735-99      Redesignated      from 

86.1735-97 987 

86.1770-97        Redesignated        as 

86.1770-99 987 

86.1770-99      Redesignated      from 

86.1770-97;  (a)(2)  revised 987 

86.1771-97        Redesignated        as 

86.1771-99 987 

86.1771-99      Redesignated      from 

86.1771-97 987 

86.1772-97        Redesignated        as 

86.1772-99 987 

86.1772-99      Redesignated      from 

86.1772-97;  heading  revised 987 

86.1773-97        Redesignated        as 

86.1773-99 987 

86.1773-99      Redesignated      from 

86.1773-97;  (d)  added 987 

86.1774-97        Redesignated        as 

86.1774-99 987 

86.1774-99      Redesignated      from 

86.1774-97 987 

86.1775-97        Redesignated        as 

86.1775-99 987 

86.1775-99      Redesignated      ft«m 

86.1775-97 987 

86.1776-97        Redesignated        as 

86.1776-99 987 

86.1776-99      Redesignated      from 

86.1776-«n 987 

86.1777-97        Redesignated        as 

86.1777-99 987 

86.1777-99      Redesignated      from 

86.1777-97 987 

86.1778-97        Redesignated        as 

86.1778-99 „987 

86.1778-99      Redesignated      trom 

86.1778-97 987 

86.1779-97        Redesignated        as 

86.1779-99 987 

86.1779-99      Redesignated      from 

86.1779-97 987 

86.1780-97        Redesignated        as 

86.1780-99 987 

86.1780-99      Redesigrnated      from 

86.1780-97 987 

86  Appendix  XVm  corrected 45289 

Appendix  I  amended 47136 


Appendix  XVm  amended 987 

Appendix  I  corrected 23501 

88.308-94      Existing     text     des- 
ignated as  (a);  (b)  added 20107 

89.1  (b)(3)  revised 18998 

89.2  Amended 18998 

89.1—89.7  (Subpart  A)  Appendix 

A  revised 67736 

90.103  (a)(3)  revised 42643 

90.107  (h)  added 42643 

90.1003  (b)(5)  added 42644 

91.1103  (b)(4)  added 42644 

92  Added 18998 

92.133  Effective  date  pending 19044 

92.213  Effective  date  pending 19051 

92.216  Effective  date  pending 19053 

92.308  Effective  date  pending 19056 

92.309  Effective  date  pending 19057 

92.406  Effective  date  pending 19059 

92.504  Effective  date  pending 19060 

92.606  Effective  date  pending 19066 

92.708  Effective  date  pending 19069 

92.910  Effective  date  pending 19077 

93.100—93.128  (Subpart  A)  Re- 
vised  43601 

112  Petition  denial 54508 

123  NPDES  State  program  ap- 
proval  61170 

131.33  Added 41 183 

131.36  (d)(13)(i)  and  (11)  amended; 

(d)(13)(iii)  removed 52927 

(d)(12)(ii)  amended 53214 

(dK12)(ii)  table  amended 10144 

132  Table  3  amended 52924 

Appendix  F  amended 20110 

136.3  (a)  Table  IC  amended 48403 

(b)(1)  and  (e)  Table  n  amended 

48404 

136  Appendix  A  amended 48405 

140  Authority  citation  revised 1320 

140.4  (a)  introductory  text,  (b) 
introductory  text  and  (1) 
amended;  (c)(1).  (2),  (3).  and 
(4)  Introductory  text  added; 
(b)(lXii)  redesignated  as 
(c)(4)(i) 1320 

141.2  Amended 23366 

142.2  Amended 23367 

142.10  (e)  revised;  (0  redesignated 

as  (g);  new  (f)  added 23367 

142.11  (a)(6)  redesignated  as 
(a)(7);  new  (a)(6)  added  (effec- 
tive date  pending) 23367 

142.12  (b)(1)  revised;  (e)  added 23367 

148  Notice 43109 

148.18  (0  added;  eff.  11-4-98 24624 
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TITLE  40  Chaptef  l-Con. 

(a)  through  (f)  redesignated  as 

troductory    text,    (a)    intro- 

(c) through  (h);  new  (a)  and 

ductory  text,  (1)  through  (4), 

(b)  added;  eff.  8-24-98 

..28636 

(b).      186.1750      introductory 

156  Notice 

.56075 

text,   (a)  introductory   text. 

Policy  statement 

..25168 

(1)  through  (4)  and  (b) 

...2167 

156.10          (h)(2)(iii)          revised; 

180.173  Existing  text  designated 

(i)(2)(xKD)  added 

...9082 

as  (a);  (a)  heading  added;  (a) 

157  Grant  of  exemption 

...8577 

table  aimended 

...2165 

159  Added 

.493M 

180.175  Revised 

64293 

167.90  (b)  amended 

.49620 

180.183  Revised 

...2165 

170  Decision 51994.  S36M 

180.200  Heading  revised;  existing 

170.112  (e)(7)(iv)  added 

52003 

text    designated    as    (a);    (a) 

180  Technical  correction 

56089 

heading  and  (b)  added 

....162 

Nomenclature  change 

.66023 

180.205  (b)  table  amended 

45754 

Technical  correction 

...1379 

Amended 

66023 

Heading   and    authority   cita- 

180.206 Existing  text  designated 

tion  revised 

..10720 

as  (a);  (a)  heading  added;  (a) 

180.1  (k)  revised;  (o)  added 

..10720 

table  amended 

...2165 

180.4  Re  vised 

..10720 

180.209  (b)  table  amended 

...5737 

180.33  Revised 

..28910 

180.213  Revised 

...2165 

180.106  Revised 

...2164 

180.213a  Removed 

...2166 

180.108  (a)  table  amended;  (b)  re- 

180.222 (a)  table  ajnended;  (b)  re- 

designated as  (c);  (a)  heading 

designated  as  (c);  (a)  heading 

and  new  (c)  heading  added 

...2164 

and  new  (c)  heading  added 

.17692 

Revised 

..13542 

180.242  (a)  and  (b)  redesignated 

180.110  Revised 

.49924 

as  (a)(1)  and  (2);  (a)  heading 

180.111  Existing  text  designated 

added;  (a)(1)  teble  amended 

as  (a)(1);  (a)  heading  added; 

...2166 

new  (a)(1)  amended 

.66023 

(b)  text  amended 

...9441 

(aX2)    introductory    text,    (i). 

180.254    (a)    heading    added;    (a) 

(11).  (ill)  and  (3)  amended  re- 

table amended;  (b)  removed 

designated  from  185.3850  ex- 

...2166 

isting  text 

.66025 

180.275  (b)  redesignated  as  (c);  (a) 

180.142  (a)  introductory  text  (1), 

heading,    new    (b)    and    (c) 

(2),  (b)  introductory  text.  (1) 

heading  added 

65376 

introductory  text.  (1).  (11).  (2) 

180.277  Removed 

66023 

and  (c)  through  (k)  redesig- 

180.284 Reg\ilation  at  62  FR  7684 

nated  as  (a)(1)  introductory 

eff.  date  corrected  to  1-6-98 

text.  (1).  (il)  (2)  Introductory 

....416 

text,   (i)   Introductory   text. 

180.288  Revised 

.66024 

(A).  (B).  (11).  and  (3)  through 

180.293  Existing  text  designated 

(11);    (a)    heading.    (12).    and 

as  (a)(1);  (a)  heading  and  (b) 

new  (b)  added 

.46907 

added;  (a)(2)  designated  fix)m 

180.145  (c)  removed;  (a)  and  (b) 

185.2650  text 

.49931 

redesignated    as    (aXD    and 

180.294  (a)  table  amended;  (b)  re- 

new (c);  (a)  heading  and  new 

designated  as  (c);  (a)  heading 

(c)  heading  added 

.64301 

and  new  (c)  heading  added 

180.301  (a)  heading  added;  (b)  re- 

2167 

180.153  (a)  and  (b)  redesignated 

as  (a)(1)  and  (c);  (a)  heading 

vised  

...4586 

and  new  (c)  heading  added 

...2165 

180.314    Amended;    existing   text 

(a)(2)  Introductory  text,  (i)  in- 

designated   as   (a);    new    (a) 

troductory  text.  (A)  through 

heading  added 

66024 

(D)  and  (11).  (3)  Introductory 

180.324  (a)  revised 

.26480 

text.    (1)   Introductory   text. 

180.330  (a)  amended;  (b)  redesig- 

(A) through  (D)  and  (11)  re- 

nated as  (c);  (a)  heading  and 

designated  from   185.1750  In- 

997  Chan 

new  (c)  heading  added 

9M. 

66024 

i 
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180.332  Amended;  existing  text 
designated  as  (a);  (a)  heading 

added 66024 

(a)   table   transferred  in   part 
from  186.250 66025 

180.353  Existing  text  redesig- 
nated as  (a);  new  (a)  heading 
and  (b)  added 45747 

180.355  (b)  table  amended 25777 

180.356  (b)  Uble  amended 9427 

180.361  (b)  table  amended 10547 

180.364  (b)  amended 42927 

180.368  (a)  amended 66024 

180.377  Revised 26487 

180.379  (a)  existing  text  des- 
ignated as  (a)(1);  new  (a)(1) 
table  amended;  (a)(2)  intro- 
ductory text  and  (i)  through 
(iv)  redesignated  from 
185.1300  (a)  introductory  text 
and  (1)  through  (4);  (b)  redes- 
ignated  as   (c);    (a)    heading 

and  new  (c)  heading  added 63026 

(a)(3)        redesignated        from 

186.1300  existing  text 63027 

(a)(3)  table  amended 66024 

180.380  Revised 38474 

(a)  revised 7308 

180.381  (b)  table  amended 5739 

180.383  Existing  text  redesig- 
nated as  (a);  new  (a)  heading 

and  (b)  added 39974 

180.395  Heading  revised;  existing 
text  designated  as  (a);  (a) 
heading  and  (b)  added 10543 

180.407  Revised 44595 

Regulation  at  62  FR  44595  eff. 

date  corrected  to  2-10-98 6665 

180.408  Revised 66024 

180.410  Heading,  (b)  and  (c)  re- 
vised; (a)  heauiing  added;  (a) 
table  transferred  in  part 
from  185.800  table  and  186.800 
table 47568 

180.412  (b)  added 44565 

180.414  Revised 45741 

(aX4)  added;  (b)  table  amended 
54789 

(b)  table  amended 65036 

180.416  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added 66014 

180.417  (a)  heading  added;  (a)  ex- 
isting text  and  (b)  redesig- 
nated as  (a)(1)  and  (aK2):  (b) 
added 46894 


180.418  Revised 63235 

(a)(2)  added 63243 

180.421  (a)  and  (b)  redesignated 
as  (a)(1)  and  (2);  (a)  heading 


and    new    (b)    added; 


table 
from 
table 
from 


(a)(1) 
part 

(aX2) 
part 
and 


.49937 


transferred     in 

186.3200(a)  table; 

transferred     in 

185.3200      table 

186.3200(b)  table 

(b)  table  amended 61447 

180.422  Revised 63001 

(a)(3)  added 66025 

180.425  (b)  table  amended 13130 

180.430  Revised 1377 

(a)  table  amended 19837 

180.431  (b)  table  amended 23394 

180.433  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added 36684 

(b)  table  amended 61645 

180.434  (b)  table  amended 43291 

(b)  table  amended 16439 

(b)  amended 19410 

Regulation  at  62  FR  24045  eff. 

date  corrected  to  5-1-98 24119 

180.435  Revised 63001 

180.436  (a)  existing  text  des- 
ignated as  (a)(1);  new  (a)(1) 
table  revised;  (b)  redesig- 
nated as  (a)(2) 63018 

(a)(3)  introductory  text.  (i).  (11) 
and  (111)  and  (4)  introductory 
text.  (i).  (ii)  and  (ill)  redesig- 
nated from  185.1250(c)  intro- 
ductory text  (1).  (2)  and  (3) 
and   186.1250(c)   introductory 

text.  (1).  (2)  and  (3) 63019 

180.438  Revised 36671 

(b)  added 56102 

(a)  revised 63010 

Regulation  at  62  FR  63010  eff. 

date  corrected  to  1-28-98 64048 

(a)(1)  table  amended 7299 

180.440  Revised 62961 

180.442  (b)  table  amended 46900 

(a)  revised;  (b)  table  amended 
62969 

(b)  table  amended 1379,  2163, 15765 

Regulation  at  61  FR  29678  eff. 

date  corrected  to  2-9-98 6495 

180.443  (b)  introductory  text  re- 
vised; (b)  table  amended 36678, 

42690 

(b)  table  amended 65369 

(b)  Uble  amended 10545 
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TITLE  40  Chapter  I -Con. 

Regulation  at  62  FR  36678  eff. 
date  corrected  to  6-4-98 24450 

(a)  table  amended 26097 

180.445  Revised 9435 

180.448  Existing  text  designated 
as  (a);  new  (a)  heading  and 

(b)  added 62992 

(b)  table  amended 66216 

(b)  amended 17101 

180.449  Revised 44095 

(b)  table  amended 56086 

180.452  Existing  text  designated 
as  (a);  heading  and  (b)  added 
66020 

180.458  (a)  heading  added:  (a)  ex- 
isting text  and  (b)  redesig- 
nated as  (a)(1)  and  (3);  (a)(2) 
added 17108 

180.460  Revised 7305 

180.462  Existing  text  redesig- 
nated as  (a);  (a)  heading  and 
(b)  added 44556 

180.466  Existing  text  designated 
as   (a):   (a)   heading  and  (b) 

added ., 37521 

Revised 63034 

180.472  (b)  added 36697 

(a)  table  amended 65367 

(a)  table  amended 14371.  14378,  26098 

(b)  table  amended 15763 

Regulation  at  62  FR  36697  eff. 

date  corrected  to  5-4-98 24450 

180.474  (b)(1)  table  amended 56095 

180.478  Revised 16696 

180.482  (a)  heading  added;  (b)  in- 
troductory text  revised;   (b) 

table  amended 35689 

(b)  amended 62985 

(b)  table  amended 13128.  26992 

(b)  amended 23392 

180.487  Revised 54783 

180.493  (b)  introductory  text  re- 
vised; (b)  table  amended 39961 

Corrected 47561 

(b)  table  amended 8139 

1S0.495  (a)  heading  and  (b)  head- 
ing added;  (b)  table  amended 

54778 

(a)  and  (b)  revised 18338 

180.498  Regulation  at  62  FR  10708 
eff.  date  corrected  to  5-1-98 

24118 

180.501  Added 61647 

180.503  (b)  introductory  text  re- 
vised; (b)  table  amended 39956 

(a)  and  (b)  table  amended 24949 


180.506  Regulation  at  62  FR  34182 
eff.  date  corrected  to  5-4-98 

24452 

180.5Cr7  (a)  added ."..'..".36690 

Regulation  at  62  FR  36690  eff. 

date  corrected  to  5-4-98 24451 

(b)  table  amended 26089 

180.509  Added 42684 

(b)  table  amended 24941 

180.510  Added 39967 

(b)  table  amended 26472 

180.511  Added 40741 

180.512  Added 41292 

Removed 13128 

180.513  Added 44571 

180.514  Added 49163 

180.515  Added 51037 

180.516  Added 56082 

Heading  and  (a)  revised 13128 

180.517  Added 62979 

180.518  Added 63669 

180.527  Added 17699 

Revised 26473 

180.532  Added 17706 

180.533  Added 23401 

180.1001  (b)(1)  amended 41286 

(c)  table,  (d)  Uble  and  (e)  table 
amended 24938 

(c)  table  amended 28258 

180.1020  Existing  text  designated 

as  (a);  (b)  added 63863 

180.1163  Regulation  at  62  FR 
58332.  eff.  date  corrected  to 
2-17-98 7720 

180.1164  (c)  added 60661 

180.1176  Regulation  at  61  FR 
67473  eff.  date  corrected  to  1- 

6-98 417 

180.1177  Regulation  at  61  FR 
67473  eff.  date  corrected  to  1- 

&-98 417 

180.1180  (a)  heading,  (c)  and  (d) 
removed;  (b)  revised 9430 

180.1181  Added 41877 

180.1182  Added 43657 

180.1183  Added 43653 

180.1184  Added 44582 

180.1185  Added 44575 

180.1186  Added 44579 

180.1187  Added 46884 

Revised 682 

180.1188  Added 46887 

Revised 679 

180.1189  Added 61639 

180.1190  Added 52509 

180.1191  Added 56105 


Note 
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180.1192  Added 17690 

Revised 28261 

180.1194  Added 18329 

180.1195  Added 14363 

180.1196  Added 24955 

180.1197  Added 24963 

185  Authority  citation  revised 66025 

185.100  Removed 2167 

185.350  Removed 2167 

186.458  Transferred  in  part  from 

185.1075;      redesi^ated      as 

(aK4) 17108 

185.600  Removed 2167 

185.800  Table  transferred  in  part 
to  180.410(a)  table;  removed 

47568 

185.1075  Transferred   in   part   to 

180.458;  removed 17108 

185.1250  (c)  introductory  text.  (1), 
(2)  and  (3)  redesignated  as 
180.436(aK4)  introductory 
text,  (i),  (ii)  and  (ill);  re- 
moved  63019 

185.1300  (a)  introductory  text  and 
(1)  through  (4)  redesigrnated 
as  180.379(a)(2)  introductory 
text  and  (i)  through  (iv);  re- 
moved  63026 

185.1580  Removed 63001 

185.1750  Introductory  text,  (a)  in- 
troductory text.  (1)  through 
(4)  and  (b)  redesigrnated  as 
180.153  (aK2)  introductory 
text.  (1)  introductory  text. 
(A)  through  (D)  and  (ii);  re- 
moved   2167 

185.1850  Removed 3«474 

185.2650  Existing  text  designated 

as  180.293(a)(2);  removed 49931 

185.2750  Removed 2167 

185.3200  Table  transferred  in  part 
to  180.421(a)(2)  table;  re- 
moved  49937 

185.3225  Removed 63035 

185.3625  Removed 61647 

185.3765  Removed 63010 

Regulation  at  62  FR  63010  eff. 

date  corrected  to  1-28-98 6404A 

185.3850  Existing  text  redesig- 
nated as  180.111  (a)(2)  intro- 
ductory   text.    (i).    (ii).    (iU) 

and  (3);  removed 66025 

185.3900  Removed 64294 

185.4700  Removed 45754 

185.5450  Removed 63002 

185.5550  Removed 2167 


186  Authority  citation  revised 66025 

Technical  correction 1379 

186.100  Removed 2167 

186.250  Table  transfered  in  part 

to  180.332(a)  table 66025 

Removed 66026 

186.350  Amended 66026 

Removed 2167 

186.450  Amended 66026 

186.458  (a)(5)  and  (6)  transferred 

from  186.1075  (a)  and  (b) 17108 

186.600  Removed 66026 

186.800  Table  transferred  in  part 
to  180.410(a)  table;  removed 

47568 

186.1000  (a)  table  amended 66026 

186.1075  (a)  table  amended 66026 

(a)     and     (b)     transferred     to 
186.458  (a)(5)  and  (6);  removed 


.17108 


186.1250  (c)  introductory  text,  (1). 
(2)  and  (3)  redesignated  as 
180.436(a)(4)  introductory 
text.  (i).  (ii)  smd  (iii);  re- 
moved  63019 

186.1300  Existing  text  redesig- 
nated as  180.379(aX3)  and  re- 
moved  63026 

186.1350  Table  amended 66026 

186.1400  Removed 54790 

186.1450  Removed 46907 

186.1650  Revised 66026 

186.1750  Introductory  text,  (a)  in- 
troductory text,  (1)  through 
(4)  and  (b)  redesigrnated  as 
180.153  (aX3)  introductory 
text,    (i)   introductory    text, 

(A)  through  (D)  and  (ii) 2167 

186.1850  Removed 38474 

186.1950  Removed 2167 

186.2000  Table  amended 66026 

186.2400  Removed 66026 

186.2550  Removed 2167 

186.2700  (a)  table  amended 66026 

186.2750  Removed 2167 

186.2950  Table  amended 66026 

186.3050  Removed 66026 

186.3200  (a)  table  transferred  in 
part  to  180.421(a)(1)  table;  (b) 
table  transferred  in  part  to 

180.421(a)(2);  removed 49937 

186.3225  Removed 63035 

186.3250  Revised 66026 

186.3350  Removed 66026 

186.3375  Removed 2167 

186.3450  Removed 66026 
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TITLE  40  Chaptorl-Con. 

186.3560  (a)  table  amended 66026 

186.3750  Table  amended 66026 

186.3765  Removed 63010 

Regulation  at  62  FR  63010  eff. 

date  corrected  to  1-28-98 6404a 

186.4000  Removed 66026 

186.4700  Removed 45754 

186.4750  Removed 2167 

186.4800  Removed 66026 

186.4975  Revised 66026 

186.5000  Table  amended 66026 

186.5350  Removed 2167 

186.5450  Removed 66026 

186.5550  Removed 2167 

186.5650  Removed 44595 

Regrdation  at  62  FR  44595  eff. 

date  corrected  to  2-10-98 6665 

194  Authority  citation  revised 27404 

194.2  Amended 27404 

194.8  Added 27404 

194  Appendix  A  added 27405 

228.15  (d)(6)  revised 46149 

Regrulation  at  61  FR  68970  eff. 
date  corrected  to  12-30-97 682 

244  Regrulation  at  61  FR  69034  eff. 

date  corrected  to  12-30-97 683 

Clarification 5739 

245  Regrulation  at  61  FR  69034  eff. 

date  corrected  to  12-30-97 683 

Clarification 5739 

247.2  (d)  added 60973 

247.3  Amended;  eff.  11-13-98 60973 

247.12  (f)  and  (g)  added:  eff.  11-13- 

98 60974 

247.13  Existing  text  designated 
as  (a);  (b)  through  (e)  added; 

eff.  11-13-98 60974 

247.14  Existing  text  designated 
as  (a):  (b)  added;  eff.  11-13-98 
60974 

247.15  (c)  and  (d)  added;  eff.  11- 
13-98 60974 

247.16  (0  and  (g)  added;  eCf.  11-13- 

98 60974 

247.17  Revised;  eff.  11-13-98 60974 

258  Elffective  date  confirmation 

51606 

Authority  citation  revised 17729 

258.21  (d)  added 40713 

258.23  (e)  added 40713 

258.60  (b)(3)  added 40713 

258.74  (e).  (g)  and  (k)  revised 17729 

260.31  (d)  added 59290 

Regulation    at    62    FR    S9290 
withdrawn 67736 


261.2  (c)(4)   Table   1.   (c)(3)   and 
(e)(l)(lii)  revised;  eff.  8-24-98 
28636 

261.3  (a)(2)(i)   and   (ill)   revised; 

eff.  8-24-98 28637 

261.4  (a)(15)  added 18635 

(aK9)(iii)  and  (16)  added;  (bX7) 

revised;  eff.  8-24-98 28636 

261.5  (j)  amended 24968 

261.6  (aK3)(iv)(A)  and  (C)  amend- 
ed  24968 

261.32  Table  amended;  eff.  11-4-98 
24625 

261.33  (0  table  amended;  eff.  11- 

4-98 24625 

261  Appendix  DC  amended 55347,  63463 

Appendixes      VII      and      VIII 

amended;  eff.  11-4-98 24625 

264.15  (b)(4)  revised 64656 

264.73  (b)(6)  revised 64656 

264.1030  (d)  added 52641 

(b)(3)  and  (c)  revised;  (e)  added 

64656 

264.1031  Amended 64657 

264.1033  (a)(2)  revised 64657 

264.1050  (g)  added 52641 

(bX3).  (c)  and  (f)  revised 64657 

264.1060  Revised 64657 

264.1062  (b)(2)  and  (3)  revised 64658 

264.1064  (g)(6)  and  (m)  revised 64658 

264.1080  (e)  added 52642 

(b)(1)  and  (c)  revised 64658 

(f)  and  (g)  added 11131 

(0  and  (g)  removed 19838 

264.1082  (b).  (cX2)(ixXA).  (B).  (3) 

and  (4XIi)  revised 64658 

264.1083  (aX2)  and  (bXD  revised 
64658 

264.1084  (cX2Xiii)  introductory 
text.  (B),  (f)(3XlXDX<)  and 
(ill)  revised;  (eX4),  (fX4)  and 
(J)(2Xiii)  added 64659 

264.1085  (bX2).  (dXlXUl).  and 
(2X1XB)  revised;  (e)(2Xlii) 
added 64659 

264.1086  (cX2).  (4X1).  (dX2).  (4X1) 
and  (g)  Introductory  text  re- 
vised  64659 

264.1087  (CX3X1I)  and  (7)  revised 
64660 

264.1089  (a).  (bXlXil)(B)  and  (fXD 

revised;  (j)  added 64660 

265.15  (b)(4)  revised 64661 

265.73  (bX6)  revised 64661 

265.1030  (c)  added 52642 

(bX3)  revised;  (d)  added 64661 
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265.1033  (a)(2)  and  (fX2Kvl)(B)  re- 
vised  64661 

265.1050  (0  added 52642 

(b)(3)  and  (e)  revised 64661 

265.1060  Revised 64662 

265.1062  (b)(2)  and  (3)  revised 64662 

265.1064  (g)(6)  and  (m)  revised 64662 

265.1080  (e)  added 52642 

(b)(1)  and.  (c)  intxoductory  text 

revised 64662 

(f)  and  (g)  added 11139 

(f)  and  (g)  removed 19838 

265.1081  Amended 64662 

265.1082  Revised 64662 

265.1083  (b).  (cX2)(l).  (ixXA).  (B). 

(3)  and  (4X11)  revised 64663 

265.1084  (aX3)(v)  and  (bX3Xv) 
added;  (aX2).  (3XiiXB).  (iii) 
introductory  text.  (A),  (F) 
introductory  text,  (G)  intro- 
ductory text,  (7),  (Iv),  (4Xiv), 
(bXl),  (3X11XB),  (111)  intro- 
ductory text,  (F)  introduc- 
tory text,  (G)  Introductory 
text.  (Iv),  (BXiil).  (9Xlv)  and 
(dXSXlI)  revised 64664 

265.1085  (cX2Xill)  Introductory 
text,  (B)  and  (f)(3XiXD)(4)  re- 
vised; (eX4),  (0(4)  and 
(j)(2Xiii)  added 64666 

265.1086  (bX2).  (dXlXiU)  and 
(2XiXB)  revised;  (eX2Xlil) 
added 64666 

265.1087  (CX4X1).  (dX4Xi)  and  (g) 
introductory  text  revised 64666 

265.1088  (c)(3Xii)  and  (7)  revised 
64667 

265.1090  (a).  (bXlXUXB)  and  (f)(1) 

revised;  (j)  added 64667 

265  Appendix  VI  revised 64668 

268.2  (i)  revised;  (k)  added;  eff.  ft- 
24-98 28639 

268.3  (d)  added;  eff.  8-24-98 28639 

268.4  (aX2Xii)  and  (iii)  revised; 

eff.  8-24-98 28639 

268.7  (aXl).  (3X11).  (7).  (bXD.  (2). 
(5)  and  (6)  revised;  (aX2),  (3) 
Introductory  text.  (4),  (5)  in- 
troductory text,  (6),  (bX3)  in- 
troductory text,  (ii)  table 
and  (4)  introductory  text 
amended;  (aX2Xi),  (bX4Xiv). 
(V)  and  (e)  added;  eff.  8-24-98 
28639 

268.33  Added:  eff.  11-4-98 24625 

268.34  Revised;  eff.  8-24-98 28641 


268.39  (c)  revised 37699 

268.40  (g)  amended 45572 

Table  amended;  eff.  11-4-98 24625 

(e)  and  table  revised;  (h)  added; 

eff.  8-24-98 28641 

268.42  (a)  introductory  text  re- 
vised; (aXD.  (2)  and  (3)  re-    

moved;  eff.  8-24-98 28738 

268.44  (a)  and  (h)  revised;  (m) 
added;  (p)  removed 64509 

(hX3)  redesignated  as  (hX5); 
new  (h)(3)  and  (4)  added;  eft. 
8-24-98 28738 

268.45  (a)  introductory  text, 
(dX3)  and  (4)  revised;  eff.  8- 
24-98 28738 

268.48  (a)  Uble  amended 45572 

(a)  table  amended;  eff.  11-4-98 

24626 

(a)  table  revised;  eff.  8-24-98 28739 

268.49  Added;  eff.  8-24-98 28751 

268    Appendixes    VII    and    Vm 

amended;  eff.  8-24-98 28752 

270.14  (bX5)  revised 64671 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions   431 11,  47947,  49163,  52951 , 

61175.62262.62521.67572 
Regulation  at  62  FR  29301  eff. 

date  corrected  to  12-30-97 683 

State  hazardous  waste  nrian- 
agement  program  authoriza- 
tions  2167.  4587,  6666,  24453 

271.1  (j)  Table  1  amended 4S572 

(j)  Tables  1  and  2  amended;  eff. 

11-4-98 24627 

(J)  Tables  1  and  2  amended;  eff. 

a-24-98 28753 

272.501  Added 2898 

272.951  Added 67563 

272.1601  Revised 23224 

272.1851  Revised;  eff.  7-14-98 23676 

272.2201  Added 49169 

272  Appendix  A  amended 49170,  67564 

Appendix  A  amended 2899,  23225 

Appendix  A  amended;  eff.  7-14- 

98 23677 

279.10  (i)  revised 24969 

279.22  (d)  revised ^ 24969 

279.45  (h)  revised 24969 

279.54  (g)  revised 24969 

279.64  (g)  revised 24969 

279.74  (b)  revised 24969 

281  State  underground  storage 
tank  program  authorizations 
36698,49620 
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TITLE  40  Chapter  I -Con. 

State     underground     8tora«:e 
tank  program  authorizations 

4589.  6667,  24453 

282.102  Added 4593 

282  Appendix  A  amended 4594 

300  Notice 42414,  62524 

300  Appendix  B  amended 35447.  35690. 

35974,  36997,  37522,  41292.  46211. 

48950,  48951,  49445,  49621,  50446. 

50518,  50874.  52033,  53247,  55179, 

56106.  65224.  67737.  68216 

Appendix  B  amended 4398,  9949. 

11337,  11376.  19193.  20322.  25170. 
27856.  27856 

302.4  Amended;  elT.  ll^t-98 24627 

302.6  (c)  revised 13475 

310  Revised;  interim 8286 

355.40  (a)(2)(vi)  revised 13475 

372.65  Regulation  at  61  FR  38605 

eff.  date  corrected  to  2-10-98 

6668 

(a)  and  (b)  amended 19839 

403  Authority  citation  revised 36414 

403.8  (c)  and  (0(6)  revised 38414 

403.11  (bXlKlXA)  and  (B)  revised 
38414 

403.12  (iX4)  redesignated  as  (iX5); 
(iX3)  revised;  new  (iX4)  added 
38414 

403.18  Revised 38414 

430  Revised 18635 

712.30  Regulation  at  61  FR  55787 
eff.  date  corrected  to  12-30-97 
684 

716.5  Re  vised 15773 

716.20  (bX5)  added 15773 

716.25  Revised 15773 

716.30  (aXD  amended 15773 

716.35  (a)  introductory  text  re- 
vised  15774 

716.45  (cX3)  revised 15774 

716.60  (a)  revised 15774 

716.65  Revised 15774 

716.120  Regulation  at  61  FR  55787 
eff.  date  corrected  to  12-30-97 
gg^ 

(a)  table,  (c)  table  and  (d)  table 

amended 15774 

721.325  Removed 51608 

721.370  Removed 51608 

721.390  Removed 51608 

721.400  Removed 51608 

721.406  Added 3419 

721.415  Removed 51606 

721.460  Removed 51608 

721.470  Removed 51608 


721.490  Removed 51608 

721.524  Added 3419 

721.526  Added 3419 

721.528  Added 3419 

721.537  Added 3419 

721.538  Added 3420 

721.539  Added 3420 

721.567  Added 3420 

721.637  Added 3421 

721.640  Added 3421 

721.641  Added 3421 

721.643  Added 3421 

721.656  Added 3421 

721.658  Added 3421 

721.700  Removed 9443 

721.720  Added 3422 

721.723  Added 3422 

721.977  Added 3422 

721.980  Added 3422 

721.981  Added 3422 

721.1106  Added 3422 

721.1155  Added 3422 

721.1175  Removed 51608 

721.1575  Removed 51608 

721.1660    Regulation    at    61    FR 

52295  eff.   date  corrected  to 

12-30-97 673 

721.1706  Added 3423 

721.1805  Added 3423 

721.1907  Added 5742 

721.1930  Added 3423 

721.2050  Removed 51608 

721.2082  Added 3423 

721.2091  Added 3423 

721.2094  Added 3424 

721.2122  Added 3424 

721.2145  Added 3425 

721.2170  Removed 51608 

721.2222  Added 3425 

721.2225    Regulation    at    61    FR 
33374  eff.  date  corrected  to  2- 

10-98 6668 

721.2280  Added 3425 

721.2345  Added 3425 

721.2350  Added 3426 

721.2535  Added 3425 

721.2650  Removed 51608 

721.2750  Removed 51608 

721.2805  Added 3426 

721.2815  Removed 35692 

Regulation  at  62  FR  35692  eff. 

date  corrected  to  12-30-97 686 

721.2840  Removed 9443 

721.2860  Removed 9443 

721.2880  Removed 9443 

721.2925  Added 3426 


Note: 
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721.2930  Removed 51608 

721.2940  Removed 9443 

721.3020  Removed 35691 

Regrulation  at  62  FR  35691  eff. 

date  corrected  to  12-30-97 685 

721.3028  Removed 51608 

721.3040  Removed 35691 

Regrulation  at  62  FR  35691  eff. 

date  corrected  to  12-30-97 685 

721.3060  Correctly  removed 40742 

721.3085  Added 3426 

721.3120  Removed 51608 

721.3155  Added 3426 

721.3200  Removed 9443 

721.3240  Removed 11609 

721.3254    Regrulation    at    61    FR 

33375  eff.  date  corrected  to  2- 

9-98 6496 

721.3465  Added 3426 

721.3485  Added 3427 

721.3488  Added 3427 

721.3550  Added 59583 

(a)  corrected 63035 

721.3565  Added 3427 

721.3640  Removed 51608 

721.3764  Revised 42692 

721.3870  Removed.. 51608 

721.4020  Removed 51608 

721.4085  Added 3427 

721.4090  Added 3427 

721.4095  Added 3428 

721.4158  Added 3428 

721.4220  Removed 51608 

721.4257  Added 3428 

721.4259  Added 3428 

721.4400  Removed 51608 

721.4462  Added 3428 

721.4464  Added 3428 

721.4465  Added 3428 

721.4467  Added 3429 

721.4468  Added 3429 

721.4469  Added 3429 

721.4476  Added 3429 

721.4484    Regulation    at    62    FR 

27694  eff.  date  corrected  to  5- 

1-98 34120 

721.4589  Added 3429 

721.4640  Removed 9443 

721.4780  Removed 51608 

721.4790  Removed 51608 

721.4800  Removed 51608 

721.4885  Added 3430 

721.5225  (aX2)(v)  revised 42692 

721.5265  Added 3430 

721.5279  Added 3430 

721.5280  Added 3430 


721.5281  Added 3430 

721.5547  Added 3431 

721.5549  Added 3431 

721.5645  Added 3431 

721.5650  Added 3431 

721.5705  Removed 51608 

721.5708  Added 3431 

721.5725  Added 3432 

721.5730  Added 3432 

Correctly  removed 9441 

721.5867  Added 23679 

721.5910  Removed 51608 

721.5913  Added 3432 

721.5990  Removed 9443 

721.5995  Added 3432 

721.6045  Added 3432 

721.6075  Added 3432 

721.6078  Added 3433 

721.6165  Added 3433 

721.6170  Added 3433 

721.6193  Added 64740 

721.6197  Added 3433 

721.6475  Added 3433 

721.6477  Added 3434 

721.6485  Added 3434 

721.6490  Added 3434 

721.6495  Added 3434 

721.6500  Removed 51608 

721.6505  Added 3434 

721.6580  Removed 51608 

721.6640  Removed 51608 

721.6700  Removed 51608 

721.6720  Removed 51608 

721.6740  Removed 51608 

721.6760  Removed 51608 

721.6780  Removed 51608 

721.6840  Removed 51608 

721.6880  Removed 51608 

721.6940  Removed 51608 

721.6960  Removed 51608 

721.7040  Removed 51608 

721.7046  (a)(1)  revised 42692 

721.7080  Removed 51608 

721.7100  Removed 51608 

721.7140  Removed 51608 

721.7180  Removed 51608 

721.7210  (a)(1)  revised 42692 

721.7240  Removed 51608 

721.7300  Removed 51608 

721.7320  Removed 51608 

721.7340  Removed 51608 

721.7370  Removed 51608 

721.7375  Added 3434 

721.7378  Added 3434 

721.7400  Removed 51608 

721.7420  Removed 51608 
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721.7460  Removed 51608 

721.7540  Removed 51608 

721.7560  Removed 51608 

721.7580  Removed 51608 

721.7660  Removed 51608 

721.7680  Removed 51608 

721.7740  Removed 51608 

721.7760  Removed 51608 

721.8075  Removed 51608 

721.8079  Added 3435 

721.8095  Added 3435 

721.8125  Removed 9443 

721.8265  Removed 51608 

721.8275  Removed 51608 

721.8290  Removed 51608 

721 .8300  Removed 5 1 608 

721.8325  Removed 51608 

721.8335  Removed 51608 

721.8350  (a)(2)(iv)  added 42692 

721.8375  Removed 51608 

721.8400  Removed 51608 

721.8425  Removed 51608 

721.8475  Removed 51608 

721.8525  Removed 51608 

721.8550  Removed 51608 

721.8575  Removed 51608 

721.8600  Removed 51608 

721.8650  Removed 51608 

721.8780  Added 3435 

721.9005  Added 3435 

721.9010  Added 3436 

721.9080  Added 3436 

721.9240  Removed 51608 

721.9260  Removed 9443 

721.9265  Added 3436 

721.9270  Added 3436 

721.9285  Added 3436 

721.9320  Removed 51608 

721.9360  Removed 51608 

721.9420  Removed 51608 

721.9488  Added 3437 

721.9492  Added 3437 

721.9497  Added 3437 

721.9499  Added 3437 

721.9503  Added 3437 

721.9510  Removed 51608 

721.9515  Added 3437 

721.9525  Removed 51608 

721.9545  Added 3437 

721.9575  Added 3438 

721.9576  Added 3438 

721.9577  Added 3438 

721.9635  Added 3438 

721.9657  Added 3438 

721.9659  Added 3438 

721.9662  Added 3439 


(aK2)(i)  corrected 9441 

721.9664  Added 3439 

721.9668  Added 9450 

721.9717  Added 3439 

721.9780  Removed 9443 

721.9825  Added 3439 

721.9830  Added 3440 

721.9840  Added 3440 

721.9870  Removed 51608 

721.9928  Added 3440 

721.9940  Removed 51608 

721.9962  Removed 9443 

721.9975  Removed 51608 

799.1  (d)  added 43824 

799.9135—799.9780      (Subpart      H) 

Added 43824 

Proposed  Rules: 

1—799  (Ch.  I) 3686 

8 18352 

9 46937.  50152.  61482 

22 9464.  25006 

50 55201 

18854 

51 41 138.  44926,  49184.  55202.  64532. 

66841 
25902 

52 35756.  36249.  37007.  37172.  37175. 

37526,  37527,  37832.  38949-38951, 
39199,  39202,  39795,  40493,  40783, 
41002,  41004,  41325,  41326,  41905, 
4)906,  42079,  42087,  42088,  42221, 
43133,  43134,  43139,  43140,  43679, 
43681,  43684,  43959,  44104,  44247, 
44429,  44928,  44929,  45199,  46228, 
46229,  46451.  46938,  47399,  47784, 
48026,  48027,  48033,  48586,  48587, 
48972,  49184,  49188,  49462.  49648, 
49649,  50545,  50890,  52071.  52959, 
53277,  53588,  53589,  53997,  54409, 
54598,  54601,  55203,  55368,  55544, 
5931 1,  60052,  60318,  61483,  61942, 
61948,  62739,  63047,  63687,  64329, 
64543,  64794,  65046,  65634,  66040, 
66042.  66043,  66046,  66576,  66843, 
67034.  67035.  67320.  68246 

456.  714,  1091.  1804,  1935,  2194.  3687, 

3693.  4205.  4206,  5339,  5484.  5489. 
5834.  6143.  6504,  6505,  6690.  6691. 
8156,  8894,  11386,  11387.  11643. 
11862—11865.  13154.  13385.  13587. 
13810.  13811,  14673.  15116.  15118, 
15344,  15920,  16465,  16751,  17349, 
17793,  18177,  19694,  19876,  20359, 
23239.  23707.  24068.  23414.  25191. 
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25796.  26561.  26562,  26564.  27541, 
27895.  27897.  28958,  28960 

55 38047.  45604 

2642 

58 59840 

59 67784 

9464.  25006 

60 ....!... ..!36948.  44929,  44931.  45369.  46453. 
61065,  61483.  67788 

2194,  13587,  24515 

61 45369.  61483 

2194 

62 37008.  41906,  45777.  54601.  60817. 

65635.  67601 

2195.  3509.  5834,  11643,  13154,  13589, 

17793,  20158,  20159,  20360,  27542 

63 38053,  44608,  44614.  45369.  46804. 

49052,  54410.  60566,  60674.  61065. 
61483.  65049.  66049.  67788 

2194,  6288,  14182,  15034,  15345,  18754, 

19200.  19582.  24515.  24765.  26564. 
27247.  28960 

68  19216 

69     23241 

70 36039.  37533.  46451 

7109.  14392,  23254 

72 28032 

73       714,  5773 

74 50456 

75     28032 

76        25902 

79       47400.  60675 

80 37338.  60052.  63918 

23241 

81 38237,  41326,  41906.  42717.  44104, 

45199.  46229.  46234.  46238.  48972, 

52071.  52674.  55203.  62739.  63687. 

66578,  68246 

2804.  11865.  13385.  14673.  15344.  27247 

82  36428 

5491,  5906 

85 66841.  67818 

86 38053.  44754.  46937.  49649.  50152. 

61482 

8386,  23255 

88    20159 

89 50152,  61482.  67818 

28309 

90 42645 

3950 

91 42645 

96 25902 

112 63612 

122 1536 

123 1536 

131 38512. 42160 


10799,  16182,  18501 

136 51621 

28868 

141 36100.  42221.  43492.  59388.  59486. 

61953 

7606.  15674,  20038,  25430,  26137.  27020 

142 36100,  42221,  59388.  59486.  61953 

7606,  15674,  19438,  20038,  25430.  27020 

144 67035 

5907 

146 67035 

5907 

170 47544 

180 35760.  38513.  45377.  51397.  51994 

3057,  5907,  9494,  10352,  10722,  13156, 

19877,  20360 

185 3057,  20360 

186 35760 

3057.  5907.  19877,  20360 

194 58792,  64334 

3863,  27901 

258 40714 

25430 

26b"..V.'.!.'.'."!.'.V..!.."'.!.*.V.".'.'..37i83.  47^01.  59332 

25430 
261  ....!1V.'."..'.V. .!..V..!37i 83.  41 005.  4740 1 .  47402 

18354.  25006.  25430.  25797 

262 62740 

263 62740 

264 11200.  19877.  25430 

265 11200,  19877,  25430 

266 25430 

268 60465 

270 25430 

271 67601 

272 67601 

23256,  23710 

273 37183.  47401 

279 25006,  25430 

281 41326.  42222 

300 38239.  40029.  40033.  40784,  43684. 

44430.  44619,  46938,  47619,  47784, 

50450.  52072.  52074,  52674,  52961, 

60058.60199.61715 

3061,  6507.  10682.  11340.  13385.  13816. 

15125.  15346.  16465,  20361,  23256, 
28317,  28961 

372 39797 

6691,  16754 

430 18796 

439 42720 

440    2646 

441 66182.  67323 

, ; 7359 

444 6392.  8386 

445 6426.8387 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  MAY  29.  1998 


TITLE  40  Proposed  Rules:— Con. 

721 42090,  42732.  43297,  64795 

9169.  11643 

745 44621.  51622 

799 37*33.  50546.  63299.  67036.  6703«. 

67466 

5915.  14866.  14869.  14871.  15128.  15130. 

19694 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  51— Committee  for  Pur- 
chase From  People  Who  Are 
Blind  or  Severely  Disabled 
(Parts  51-1-51-99) 

51-2.4      (a)(4)(C)     removed;      (b) 

amended 66529 

51^.3  (b)(6)  and  (c)(1)  revised 66529 

51^.4  (c)  revised 66529 

51-5.2  (e)  added 16439 

51-5.3  (b)  amended 16439 

51-6.12  (c)  revised 66529 

51-6.14  Revised 66529 

Redesignated   as   51-6.15;    new 

51-6.14  added 16439 

51-6.15  Redesignated  from  51-«.14 

16439 

51-8.4  Amended 16440 

51-8.5  (a)  amended 16440 

51-9.401  (a)  amended 16440 

51-9.405  (a)  amended 16440 

51-10.170  (c)  amended 16440 

Chapter  60— Office  of  Federal 
Contract  Compliance  Pro- 
grams. Equal  Employment  Op- 
C>ortunity,  Department  of  Labor 
(Parts  60-1-60-999) 

60-1  Authority  citation  revised 

441M 

60-1.2  Amended 66971 

60-1.3  Amended 44188.  66971 

60-1.4  (d)  amended 66971 

60-1.5    (b)(1).    (2),    (c)    and    (d) 

amended 66971 

60-1.7  (a)(1).  (2).  (3),  (4),  (b)(1)  and 

(2)  amended 66971 

60-1.8  Revised 44188 

60-1.9  (a)  through  (d)  amended 66971 

60-1.10  Amended 66971 

60-1.12  Added 44188 

(a)  and  (d)  amended  66971 


60-1.20  Heading,  (a)  and  (d)  re- 
vised; (e).  (f)  and  (g)  added 

44189 

60-1.21  Amended 66971 

60-1.23  (b)  amended 66971 

60-1.24  (c)(3).  (4).  (5).  (d)  heading. 

(1)  and  (2)  amended 66971 

60-1.25  Amended 66971 

60-1.26  Revised 44190 

(a)(l)(vii).  (c)(1)  and  (3)  amend- 
ed  66971 

60-1.27  Revised 44191 

60-1.28  Amended 66971 

60-1.29  (a)  and  (b)  amended 66971 

60-1.30  Revised 44191 

60-1.31  Revised 44192 

60-1.32  Revised 44192 

60-1.34  (a)(4)  added 44192 

60-1.40  (c)  amended 66971 

60-1.41  (b)  amended 66971 

60-1.42  (a)  revised 44192 

(a)  amended 66971 

60-1.43  Revised 44192 

60-1.46  Amended 66971 

60-60  Removed 44192 

60-999.2     Table     revised     (0MB 

numbers) 66971 

Chapter  101— Federal  Property 
Management  Regulations  (Ports 
101-1-101-99) 

101-11  (Subpart  B)  Regulation  at 
61  FR  41001  eff.  date  extended 
to  12-31-98 58922 

101-17—101-21  (Subchapter  D  Ap- 
pendix) Amended;  interim 42070 

101-35  Regulation  at  61  FR  41003 
efT.  date  extended  to  8-8-99 
27682 

101-57.100  Amended 43472 

101-37.600—101-37.610        (Subpart 

101-37.6)  Added 43472 

101-42—101-49  (Subchapter  H  Ap- 
pendix) Regulation  at  62  FR 
2022  eff.  date  extended  to  1- 

15-99 68217 

Temporary    Reg.    H-30   added; 
eff.  to  2-21-2000 8352 

101-43.000  Regulation  at  62  FR 
41353  eff.  date  extended  to  12- 
31-98 68217 

101-43.600—101-43.603  (Subpart 
101-13.6)  Regulation  at  62  FR 
41353  eff.  date  extended  to  12- 
31-98 68217 
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101-43.4801  Reflation  at  62  FR 

41354  eff.  date  extended  to  12- 
31-98 6*217 

101-46  Revised 5893 

101-46.201-2  Regulation  at  62  FR 

41355  eff.  date  extended  to  12- 
31-98 6«217 

Chapter  105— General  Services 
Administration  (Parts  105- 
1-105-999) 

105-60  Revised 60016 

105-60.402  Revised 64741 

105-60.402-1  Revised 64741 

105-60.402-2  Revised 64741 

105-71.126    (a),    (b)    introductory 

text  and  (1)  revised 45939.  45944 

105-72.306  (a),  (b)  and  (c)  revised 

45939.45944 

Ctiapter  109— Department  of  En- 
ergy Property  Management 
Regulations  (Parts  109-1-109- 
99) 

Chapter  109  Revised 19616 

Ctiapter  300— General  (Parts  300- 
1-300-70) 

Chapter  300  Established 15950 

Ctiapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-1  Revised 15954 

301-2  Removed 15954 

Added 15995 

301-3.1  Removed 15954 

301-3.2  Removed 15954 

301-3.3  Removed 15954 

301-3.4  Removed 15954 

301-3.5  Removed 15954 

301^  Removed 15954 

301-5  Removed 15954 

301-6  Removed 15954 

301-7  Removed 15954 

301-8  Removed 15954 

301-8.3  (bXlKii)  revised;  (c)  re- 
moved; (d)  redesignated  as 
(c);   (a)(1).   (b)(l)(i)  and  new 

(c)  amended 42928 

301-9  Removed 15954 


301-10  Revised 1S956 

301-11  Revised 15961 

301-12  Revised 15965 

301-13  Added 15966 

301-14  Removed • 15954 

301-15  Removed 15954 

301-16  Removed 15954 

301-17  Removed 15954 

301-30  Added 15966 

301-31  Added 15966 

301-50  Added 15967 

301-51  Added 15968 

301-52  Added 15969 

301-^  Added 15970 

301-70  Added 15971 

301-71  Added 15974 

301-72  Added 15976 

301-73  Added 15978 

301-74  Added 15979 

301-75  Added 15980 

Chapter  301  Appendix  A  revised 

63798 

Appendix  A  corrected 6821 7 

Appendix  A  corrected 8352,  8353 

Appendix  A  amended 26488 

Ctiapter  302— Relocation 
Allowances  (Parts  302-1-302-99) 

302-10.200  Heading  and  (b)  re- 
vised   5742 

302-10.201  (d)  and  (e)  revised 5743 

302-10.202  Heading,   (a),   (b)  and 

(c)  revised 5743 

302-11  Authority  citation  revised 

14637 

302-11  Appendixes  A  through  D 

amended 14637 

Proposed  Rules: 

51-2 50547 

51-4 50547 

51-6 3530 

51-« 50547 

3530 

51^"""""Z 3530 

51-9 3530 

51-10 3530 

101-1 47179 

101-16 42444 

101-16 47 1 79 

301-3 16936 

301-10 16936 


Note:  BoJdtac*  page  numben  Indicate  )997  changes. 
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TITLE  42-PUBUC  HEALTH 

Chapter  I— Public  Health  Service. 
Department  of  Health  and 
Human  Services  (Parts  1  —  199) 

51  Added 53564 

51.8  0MB  number  pending 53567 

51.10  0MB  number  pending 53567 

51.23  0MB  number  pending 53567 

51.25  0MB  number  pending 5356* 

57.1104  (c)(1)  amended 51374 

57.1105  Revised 51374 

57.1106  Revised 51374 

61.30— €1.38  (Subpart  B)  Author- 
ity citation  revised 9950 

61.30  Revised;  interim 9950 

61.33  Revised;  interim 9950 

61.34  Revised;  interim 9950 

61.35  Revised;  interim 9960 

61.36  Revised;  interim 9950 

61.37a  (b)(3)  concluding  text  des- 
ignated as  (b)(4);  (a),  (b)  in- 
troductory text  and  (4)  re- 
vised; interim 9950 

61.38  Revised;  interim 9951 

100  Authority  citation  revised 25778 

100.3  (c)  heading  and  (1)  amend- 
ed; (c)(2)  revised;  (c)(3)  added 

25778 

121  Added 16332 

Chapter  IV— Health  Care  Financ- 
ing Administration,  Dep>artment 
of  Health  and  Human  Services 
(Parts  400-499) 

400  Technical  correction 4595,  11417 

400.202  Amended 59098 

405  Technical  correction 4595 

405.502  (g)  and  (h)  revised;  in- 
terim  689 

405.535  (b)  amended 59098 

409  Technical  correction 11417 

409.20  (a)  introductory  text.  (6), 
(7)  and  (b)(2)  revised;  (a)(8) 
removed;  interim 26306 

409.21  Added;  interim 26306 

409.24  Revised;  interim 26306 

409.25  Revised;  interim 26307 

409.26  Revised;  interim 26307 

409.27  Revised;  interim 26307 

409.30  Introductory  text  revised; 

interim 26307 

409.33  (a)  removed;  (b),  (c)  and  (d) 
redesignated  as  (a),  (b)  and 


(c);  new  (a)(1)  and  (2)  revised; 
interim 26307 

409.60  (c)(2)(i).  (li)  and  (iii)  redes- 
ignated as  (c)(2)(il),  (iii)  and 
(iv);  new  (cX2)(i)  added;  in- 
terim  26307 

410  Technical  correction 4595.  11417 

Authority  citation  revised 20128 

410.10  (V)  and  (w)  added 20128 

410.27  (a)(l)(i)  revised;  interim 26307 

410.28  (a)(1)  revised;  interim 26307 

410.32  (e)(1)  corrected 52034 

Revised 59098 

(e)(7)  added;  interim 26308 

41033  Added 59099 

410.34  (d)  introductory  text  and 

(4)  revised 59T00 

41037  Added 59100 

410.40   (b)(2)   and   (3Xii)   revised; 

(b)(4)  added;  interim 26308 

41056  Added 59101 

41071  Added 20128 

41073  Added 20128 

410150  (b)(17)  and  (18)  added 20129 

(a)(2)  revised;  (bK14)  added;  in- 
terim  26308 

410152  (aKl)(iv)  revised 20129 

(k)  amended 26357 

410155  Revised 20129 

410160  (b)(5)  and  (6)  added 59101 

411  Technical  correction 4595,  11417 

411.15   (a)(1)   revised;    (kX6).    (7) 

and  (8)  added 59101 

(m)     heading     amended;     (p) 

added;  interim 26308 

411.370  Added 1656 

411.372  Added 1656 

411.373  Added 1656 

411.375  Added 1656 

411.377  Added 1657 

411.378  Added 1657 

411.379  Added 1657 

411.380  Added ^ , 1657 

411.382  Added 1657 

411.384  Added 1657 

411.386  Added 1657 

411.387  Added 1657 

411.388  Added 1657 

411.389  Added 1657 

412  Technical  correction 11417 

412.2  (c)(5)  revised 6868 

412.22  (f)  revised 26357 

412.105  (aXD  and  (OdXv)  amend- 
ed; (fXlXvl)  and  (vli)  added 
26367 

412.108  Corrected 52034 
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TITLE  42  Chapter  IV-Con. 

412.230  (e)(3)  amended 26357 

412.256  (a)(2)  amended 26357 

412.322  (a)(1)  amended 26357 

413  Authority  citation  revised 310, 

15737 

Technical  correction 11417 

413.1  (g)  revised;  interim 26309 

413.13  (c)(2Xiv)  added 26357 

413.30  (aXl).  (2)  and  (c)  amended 

15737 

413.40  (c)(2)  revised 6868 

(c)(4)(iii)  and  (j)  revised 26358 

413.70  Revised 26358 

413.86    (b)    and    (gK5)   amended: 

(gX6)(i).  (ii)  and  (7)  revised  | 

26356 

413.92  Added 310 

413.106     (f)(1)     removed:     (cX5).  I 

(f)(2),  (3)  and  (4)  redesignated 
as   (cX6),    (fXD.   (2)  and   (3): 

new  (cX5)  added 5139 

Regulation  at  63  FR  5139  eff. 

date  corrected  to  4-10-98 15315 

413.134  (bXl).  (iiXA),  (f)(1)  and  (2) 
heading  revised:  (gX4)  redes- 
ignated as  (gX5);  (0(2)  intro- 
ductory text  and  new  (gX4) 

added 1382 

415.152  Amended 26359 

413.300—413.321  (Subpart  I)  Head- 
ing revised:  interim 26309 

413.330—413.348        (Subpart        J) 

Added:  Interim 26309 

414  Technical  correction 4595 

414.20  Revised 59101 

414.21  Added 59101 

414.22  (bX4)  added 59102 

414.32  (b)  revised 59102 

414.48  (b)  revised 59102 

414.62  Added 59102 

417  Authority  citation  revised 20130 

417.416  (d)(2)  revised:  (dX3)  added 

20130 

417.470  (a)  revised:  interim ]..63673 

417.472  (h)  added:  interim 63«73 

418  Technical  correction 52034 

422  Added 18134 

422.350  (b)  amended:  interim 25376 

422.370  Added;  interim 25376 

422.372  Added;  interim 25376 

422.374  Added:  interim 25377 

422.376  Added;  interim 25377 

422.378  Added;  Interim 25377 

422.380  Added;  interim 25377 

422.382  Added;  interim 25377 

422.384  Added;  interim 25378 


422.386  Added;  interim 25378 

422.388  Added;  interim 25379 

422.390  Added:  interim 25379 

424  Decision 59818 

Technical  correction 11417 

424.3  Amended:  interim 26311 

424.20  Introductory  text  and  (a) 

revised;  interim 26311 

424.32  (aX2)  revised 20130 

(aX2)  revised:  (aX5)  added;  in- 
terim   26311 

424.55  (bXD  and  (2)  revised 20130 

433.68  (eX2Xiv)  amended 53572 

440  Technical  correction 11417 

440.70  (d)  revised 310 

441.10  (h)  through  (k)  redesig- 
nated as  (i)  through  (1);  new 
(h)  added 310 

441.15  (d)  added 310 

441.16  Redesignated    as     441.17; 

new  441.16  added 310 

(iXlXi)  revised 10731 

441.17  Redesignated  Trom  441.16 
310 

482.12  (cXlXv)  amended;  (cXlXvi) 

added;  (cX4Xii)  revised 20130 

483.20  (d)  through  (0  redesig- 
nated as  (k)  through  (m);  (b) 
and     (c)     revised;     new     (d) 

through  (j)  added 6721 1 

(bX4)  revised;  interim 26311 

483.75  (hXD  revised;  interim 26311 

483.315  (Subpart  F)  Added 67212 

485  Technical  correction 11417 

485.603  (c)  revised ■. 26359 

485.641  (b)(4)  revised 26359 

485.645  Revised 26359 

488  Technical  correction 11417 

489  Technical  correction 11417 

489.1  (e)  added 312 

489.10  (e)  and  (f)  added 312 

489.20  (s)  added;  interim 26312 

489.23  Added 561 1 1 

489.28  Added 312 

489.53  (aX14)  added 56111 

489.60-^89.73  (Subpart  F)  Added 

313 

489.67  (aXl)  revised 10731 

493  Authority  citation  revised 26732 

493.2  Amended 26732 

493.501  Removed 26732 

493.503  Removed 26732 

493.504  Removed 26732 

493.506  Removed 26732 

493.507  Removed 26732 

493.509  Removed 26732 
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493.511  Removed 26732 

493.513  Removed 26732 

493.515  Removed 26732 

493.517  Removed 26732 

493.519  Removed 26732 

493.521  Removed 26732 

493.551  Added 26732 

493.563  Added 26732 

493.555  Added 26733 

493.557  Added 26733 

493.559  Added 26734 

493.561  Added 26734 

493.563  Added 26734 

493.565  Added 26735 

493.567  Added 26735 

493.569  Added 26735 

493.571  Added 26735 

493.573  Added 26735 

493.575  Added 26736 

493.803  (b)  revised;  (c)  added 26737 

493.1771  Added 26737 

493.1773  Added 26737 

493.1775  Revised 26737 

493.1776  Removed 26738 

493.1777  Revised 26738 

493.1780  Revised 26738 

498  Technical  correction 11417 

Proposed  Rules: 

50 9499 

84 M998 

400-499  (Ch.  IV) 55773 

2920.  7359,  10732.  13590 

401 14506 

403.!!. 14506 

405 14506,  25576.  26565 

410 14506 

411  1659.  11649,  14506 

412     25576,  26565 

413 14506.  25576.  26565.  27251 

414  59267 

416 66726 

7743 

42l'."".'. 13590 

424      1659.  2926,  11649 

435 1659.11649 

447 14506 

455 1659,  11649 

466 14506 

473 14506 

482 66726 

7743 

485 66726 

7743 

489 66726 

7743 


493 14506 

1001 63689.65049 

187 

1003 14393 

1005 14393 

1006 14393 

TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  ttie  Secretary 
of  ttie  Interior  (Parts  1  —  199) 

11.18  (a)(4)  and  (5)  revised 60459 

11.33  (a)  amended 60459 

11.40  (a)  amended 60459 

20  Revised 53720 

36.2  (h)  revised 52510 

Ctiapter  I— Bureau  of  Reclama- 
tion, Department  of  ttie  Interior 
(Parts  200-499) 

418  Revised 66467 

Ctiapter  II— Bureau  of  Land  Man- 
agement, Department  of  ttie  In- 
terior (Parts  1000-9999) 

1862.0-3—1862.6  (Subpart  1860)  Re- 
moved  59821 

2090  Authority  citation  revised 

51376,52036 

2091.8  Redesignated  from  2111.4 

and  revised 52036 

2093.0-3—2093.5-1    (Subpart    2093) 

Removed;  eff.  10-31-97 51376 

2110  Removed 52034 

2111.4  Redesigmated  as  2091.8 52034 

2130  Removed 52034 

2201.1-2  (e)  added 23681 

2202.1  (Subpart  2202)  Removed 23682 

2760  Removed 62267 

3715.0-5  Amended 59822 

3715.7-1  (a)(2Xii)  revised 59822 

3744.1—3744.2  (Subpart  3744)  Re- 
moved  65378 

3745.1  (Subpart  3745)  Removed 65378 

3811.2-7  Removed 65378 

3824.1  (Subpart  3824)  Removed 65378 

3825.0-3—3825.1  (Subpart  3825) 
Heading  revised;  nomen- 
clature change 65378 

4750.3-3  (b)  revised;  (c)  removed 

18340 

5040  Revised 13132 
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TITLE  43  Chapter  ll-Con. 

5511.1-2  Removed;  eff.  10-31-97 51377 

5511.1-4  Removed;  eff.  10-31-97 51377 

5511.2-1   (a)  and  (b)  designation 

removed;  eff.  10-31-97 51377 

5511.2-^  Removed;  eff.  10-31-97 51377 

5511.4  (bX2)  removed;  eff.  10-31-97 

51377 

8372  Notice 6075 

8560  Notice 6075 

Proposed  Rules: 

4 51822.  64544.  68244 

11634 

414 68492 

8160.  9992.  12068 

1820 „ 51402 

2360 3531 

2620 14874 

3100 1936.9171 

3106 1936.9171 

3130 1936.9171 

3160 1936.9171 

3820 67602 

4200 13608 

4700 60467 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

11  Authority  citation  revised 1066 

11.43  Revised;  interim 1066 

11.44  Removed;  interim 1067 

11.48  Revised;  interim 1067 

11.61  Revised;  interim 1068 

11.62  Revised;  Interim 1069 

11.63  Revised;  Interim 1069 

11.64  Revised;  interim 1069 

11.65  Revised;  interim 1069 

59  Authority  ciUtion  revised 55715 

59.1  Amended 55715 

59.24  (a)  revised 55715 

60  Authority  citation  revised 55716 

60.2  (a)  revised 55716 

60.3  (f)  revised 55716 

61  Appendixes  A(l).  A(2)  and  A(3) 

amended 66029 

64  Authority  citation  revised 55716 

64.3  (aXD  table  amended;  (b)  re- 
vised  55716 

64.6  Table  amended... 54387.  59291.  60663. 

62268 


Table  amended  ...6870,  6872,  9951,  13544. 
20323.  20324.  24749.  27497 

65  Authority  citation  revised 55717 

65.4  Tables  amended 51786,  54388, 

54391.  61248.  67738,  67741 

Tables  amended;  interim 51789 

Tables  amended;  interim. ...3040,  10145, 
14824,  15096,  17732,  28262,  28266 

Tables  amended 3042,  10147,  11610. 

14822,  17733,  28268.  28269 

65.14  Re  vised 55717 

65.16    Revised 27857 

65    Appendix  A  removed 27857 

67.11  Flood  elevation  determina- 
tions  51792.  54393.  61249,  67743 

Flood     elevation     determina- 
tions....3044.  10150,  14827,  15099,  17735, 

28274,  28280 

70  Authority  citation  revised 55718 

70.1  Revised 55718 

70.3  (a)  revised 55719 

70.4  (a)  and  (b)  revised 55719 

70.5  (c)  revised 55719 

75  Authority  citation  revised 55719 

75.1  Revised 55719 

75.10  Re  vised 55719 

75.11  (aK4).  (5)  and  (7)  revised 55719 

75.13  (c)  Revised 55719 

206  Waiver 52952 

206.2  (aX3)  revised 17110 

206.206  Revised 17110 

(eX2)  correctly  revised 24970 

206.226  (bX3)  revised 5897 

206.440  Revised I7iii 

Proposed  Rules: 

61 52304,  53589 

67 51822.  54410.  61259,  67819 

3063,  10168.  14874.  15133,  17793.  28322. 

28331 
206 62540.  62542 

10816.  24143.  25010 

TITLE  45-PUBUC  WELFARE 

Subtitle  A -Department  of  Healtti 
and  Human  Services  (Parts 
1-199) 

Subtitle  A  Clarification 67688,  67689 

74.44  Corrected 51377 

144  Clarification 67688,  67689 

146  Authority  citation  revised        6696 1 

Clarification 67688,  67689 

146.136    (Subpart    C)    Added;    in- 
terim  66961 
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Chapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Children  and 
Families.  Department  of  Health 
and  Human  Services  (Parts 
200-299) 

205.40  Removed 64303 

205.41  Removed 64303 

205.42  Removed 64303 

205.43  Removed 64303 

232  Removed 64303 

233.120  Removed 64303 

235.111  Removed 64303 

235.112  Removed 64303 

235.113  Removed 64303 

250  Removed 64303 

251  Removed 64303 

255  Removed 64303 

256  Removed 64303 

257  Removed 64303 

Chapter  XI— National  Foundation 
on  the  Arts  and  the  Humanities 
(Parts  1100-1199) 

1110.1  Revised 66826 

1110.2  Amended 66«26 

1110.13  (a),  (b)  and  (c)  revised 66626 

1156  Added 6876 

1180—1199  (Subchapter  E)  Head- 
ing revised 66530 

Chapter  XII— Corporation  for  Na- 
tional and  Community  Service 
(Parts  1200-1299) 

Chapter  XII  Heading  revised 4598 

1201  Revised 4598 

1215  Redesignated  as  Part  2507 

26489 

Chapter  XIII— Office  of  Human 
Development  Services,  Depart- 
ment of  Health  and  Human 
Services  (Parts  1300-1399) 

1301.31  0MB  number 2313 

1304.20  (b)  heading,  (1).  (cX4)  and 
(f)(1)  amended;  0MB  number 
2313 

1304.21  (bXD  amended 2313 

1304.22  0MB  number 2313 

1304.23  0MB  number 2313 

1304.40   (a)(2)   and   (3)   amended; 

0MB  number 2313 


1304.41  (b)  amended;  OMB  num- 
ber  2314 

1304.50  (bX3).  (d)(lXiii),  (eX3)  and 
Appendix  A  amended; 
(dXlXix)  removed;  (dXlXx), 
(xi)  and  (xii)  redesignated  as 
(dXlXix),  (X)  and  (xi);  OMB 
number 2314 

1304.51  (aXlXiii)  amended;  OMB 
number 2314 

1304.52  (j)(l)  amended;  OMB  num- 
ber  2314 

1304.60  OMB  number 2314 

1305.2  (k)  through  (r)  redesig- 
nated as  (1)  through  (s);  (g). 
(i)  and  new  (m)  revised;  new 

(k)  added 12657 

1305.3  (b)  and  (d)  amended;  OMB 
number 2314 

(a)  revised;  (b)  through  (f)  re- 
designated as  (c)  through  (g); 
new  (b)  added 12657 

1305.4  (a)  amended;  (b)  revised 12657 

1305.6  (b)  revised;  (c)  amended 12658 

1305.7  (c)  revised 12658 

1306.30  (c)  amended 2314 

Chapter  )(VI— Legal  Services 
Corporation  (Parts  1600-1699) 

1611  Appendix  A  revised 11376 

1630  Revised 6«224 

Authority  citation  corrected 
1532 

1630.2  (e)  and  (0  corrected 1532 

1630.3  (c)  introductory  text  cor- 
rected  1532 

1630.12  (b)  corrected 1532 

1643  Added 67749 

Technical  correction 9310 

Chapter  )0(V— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2599) 

2507  Redesignated  from  Part  1215 

and  revised 26489 

2510.20  Amended;  interim 18137 

2516.710  Revised;  interim 18137 

2517.710  Revised;  interim 18137 

2519.710  Revised;  interim 18138 

2521.30  (h)  revised;  interim 18138 

2540.110  Revised;  interim 18138 


Proposed  Rules: 


46. 
60. 


.27794 
.14059 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  MAY  29.  1998 


TITLE  45   Proposed  Rules:— Con. 

H2 25272 

270 62124 

271 62124 

272 62124 

273 62124 

274 62124 

275 , 62124 

283 10264 

302 187.  14402 

303 52306 

187,  9172.  15351 

304 187.  14402 

307 10173.  14402 

1215... 12068 

1302 65778 

1602 11393 

1644 8387 

2507 12068 

TITLE  46-SHIPPING 

Chapter  I— Coast  Guard,  Deport- 
ment of  Transportation  (Parts 
1-199) 

1.03-15  (h)(4)  added 67532 

2  Authority  citation  revised 67514 

2.01-25  (a)(lKix)  added;  (a)(2)  re- 
vised  67514 

4.05-10  Revised 19192 

8  Revised 67532 

31  Authority  citation  revised 67514 

31.01-3  Revised 67536 

31.40-30  Added 67514 

31.40-40  (b)  revised 67514 

56  Policy  statement 10547 

69.27  (bX3).   (4^  and  (5)  redesig- 
nated as  (b)(4),   (5)  and  (6); 

new  (b)(3)  added 67536 

71  Authority  citation  revised 67514 

Policy  statement 10777 

71.15-5  Revised 67536 

71.75-13  Added 67514 

71.75-20  (a)  revised 67514 

91  Authority  citation  revised 67514 

91.15-5  Revised 67536 

91.60-30  Added 67514 

91.60-40  (b)  revised 67515 

107  Authority  citation  revised 67515 

107.205  Revised 67536 

107.415  Added 67515 

114.400  (b)  amended 64305 

115  Authority  citation  revised 67515 

115.925  Added 67515 

116.439  (e)  amended 64305 

116.500  (h)  amended 64305 


117.130  (b)  amended 64305 

117.150  (a)  amended 64305 

117.175  (0(4)  amended 64305 

117.200  (a)(1)  through  (4)  amend- 
ed  64305 

117.210  (c)  amended 64305 

118.320  (c)(1)  amended 64305 

121.710  Amended 64306 

122.604  (a)  Introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

126  Authority  citation  revised 67515 

126.480  Added 67515 

153.12  Introductory  text  revised 

67537 

154.19  (a)  introductory  text  re- 
vised  67537 

175  Authority  citation  revised 67515 

175.400  Amended 64306 

Corrected 65739 

175.540  (d)  added 67515 

176  Authority  citation  revised 67515 

176.925  Added 67515 

176.930  Revised 67515 

177.500  (j)(l)  amended:  (oXD  re- 
vised  64306 

178.330  (aK4)(v)  amended 64306 

180.130  (b)  amended 64306 

180.210  (d)  amended 64306 

185.604  (a)  Introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

189  Authority  citation  revised 67515 

189.60-30  Added 67515 

189.60^10  (b)  revised 67515 

Chapter  II— Maritime  Administra- 
tion, Department  of  Transpor- 
tation (Ports  200-399) 

201  Authority  citation  revised 9157 

201.2  Amended 9157 

201.21  Removed 9157 

201.85  Amended 9157 

201.86  Added 9157 

201.87  Amended 9157 

201.186  (Subpart  U)  Removed 9158 

221.1  (a)(1)  removed;  (a)(2)  and  (3) 

redesignated  as  (aXD  and  (2); 

(b)  amended 6880 

221.3  (f),  (k)  and  (tK2)  removed; 
(t)(l)  redesignated  as  (t);  (g) 
through  (j)  and  (1)  through 
(w)  redesignated  as  (f) 
through  (u) 6880 

221.7  (bXlXii)  amended;  (bXlXv) 

and  (2Xiv)  removed 6880 
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221.11  (a)  Introductory  text  and 

(1)  amended 

221.13  (a)(1)  amended 6880 

221.13         (a)(l)(lli)         removed; 
(a)(l)(iv)      redesignated      as 

(a)(l)(lil);  (aK3)  amended 6881 

221.15  (c)(4)(l)  amended 6881 

221.17  Amended 6881 

221.19  Amended 6881 

221.21—221.37    (Subpart    C)    Re- 
moved   6881 

221.61  Note  amended 6881 

360  Removed 28912 

382  Re  vised 3828 

383  Removed 61646 

Chapter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

514.7  (g)(1)  revised 63463 

586  Petition  denial 54396 

586.2  Suspended 61649 

Proposed  Rules: 

1—199  (Ch.  I) 5767.  9916,  26756 

1 26566 

5 16731,27700 

10 55546.  60122.  61565 

3070.  16024,  19580.  26566 

12 16024,  19580 

15 55548,  601 22 

2939,  3070 

25 52057 

9980 

27 52057.  60939 

9980 

32 52057 

9980 

298 7744 

TITLE 
47-TELECOMMUNICATlON 

Ctiapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Order 56111 

0.231  (i)  revised 24124 

0.291  (d)  revised 1035 

0.401  (a)(l)(iii)  added 24124 

0.408  Revised  (0MB  numbers) 52257 

0.441  Revised 51797 

0.443  Re  vised 51797 

0.453  Introductory  text  revised 51797 

0.455  Introductory  text  revised 51797 

0.460  (a)  revised 51797 


0.461  (a),  (h)  and  (i)  redesignated 
as  (a)(1).  (1)  and  (j);  (a)(2)  and 
new  (h)  added;  (dXD.  (3).  (g) 
introductory  text.  (3).  con- 
cluding text,  new  (i)(l),  (j), 
(k)  introductory  text  and  (3) 

revised 51 797 

Corrected 25778 

(i)(l)  correctly  designated 25779 

0.467  (a)(1)  table  and  (2)  revised 

8140 

1  Deadline  establishment 2170 

Order 10153 

Petitions 24126 

1.4  (f)  and  (h)  introductory  text 

revised 24124 

1.46  (b)  and  (c)  revised 24124 

1.47  (b)  and  (d)  revised;  (h)  added 
1035 

(d)  re  vised 24125 

1.49  (a)  revised;  (f)  added 24125 

1.51  (e)  revised 24125 

1.52  Revised 24125 

1.80  (b)(4)  note  amended 26992 

1.401  (b)  revised 24125 

1.403  Revised 24125 

1.419  (d)  and  (e)  added 24125 

1.429  (d)  through  (h)  revised 24126 

1.720  Introductory  text  and  (h) 
revised;  (j)  added 1035 

1.721  (a)(5)  through  (8)  revised; 
(a)(9)  through  (14).  (c)  and  (d) 
added 1035 

1.722  Revised 1036 

1.724  (a),  (b)  and  (c)  revised;  (f) 
through  (j)  added 1037 

1.725  Revised 1037 

1.726  Revised 1037 

1.727  (b)  thorugh  (e)  revised;  (g) 

and  (h)  added 1038 

1.729  Revised 1038 

1.730  Removed 1039 

1.731  Heading  and  (a)  revised 1039 

1.732  (a)  through  (d)  and  (f)  re- 
vised; (h)  added 1039 

1.733  (a)  introductory  text,  (2). 
(4).  (5).  (6)  and  (b)  through  (e) 
revised;  (f).  (g)  and  (h)  added 
1039 

1.734  (c)  revised;  (d)  added 1040 

1.735  (b).  (d).  (e)  and  (f)  revised 
1040 

1.736  Added 1041 

1.767  Regulation  at  60  FR  15726 

eff.  &-13-96 51378 

1.1105  Table  amended 1041 
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TITLE  47  Chapter  I -Con. 

1.1157  (d)  added 59825 

1.1159  (e)  added 59825 

1.1162  (cXl)  and  (2)  added 59825 

1.1206  (b)(1)  and  (2)  revised 24126 

1.1307    (b)(4)    introductory    text 

correctly  revised 61448 

1.1402  (c)  revised;  (1)  through  (m) 
added 12024 

1.1403  Heading  revised;  (e)  added 
(effective  date  pending) 12025 

1.1404  (gK12)  and  (h)  through  (k) 
redesignated  as  (g)(13)  and 
(k)  through  (n);  new  (g)(12). 
(h).  (i)  and  (j)  added  (effec- 
tive date  pending) 12025 

1.1409  (e)  revised;  (f)  added  (effec- 
tive date  pending) 12025 

1.1417  Added  (effective  date  pend- 
ing)  12026 

1.1418  Added  (effective  date  pend- 
ing)  12026 

1.2101  Revised 2340 

1.2102  (a)  and  (b)  revised;  note 
added 2340 

(a)(10)  added;   (b)(4)  introduc- 
tory text  revised 6103 

Correctly  revised 10780 

1.2103  (a)  revised;  (d)  added 2341 

1.2104  (d)  and  (g)  revised 2341 

1.2105  Revised 2341 

1.2107  (b)  and  (c)  revised 2342 

(c)  corrected 12659 

1.2108  (b)  and  (c)  revised 2343 

1.2109  (a),  (b)  and  (c)  revised 2343 

1.2110  (e)(4)(i)  revised 55356 

Revised 2343 

(f)(2)  corrected 12659 

(f)(4Xii).  (ill)  and  (iv)  revised 

17122 

1.2111  (c)  and  (d)  revised;  (e) 
added 2346 

1.2112  Added 2347 

1.2113  Added 2348 

2.106  Table  amended 6674 

5.70  Added 55529 

15.120  Added 20133 

15.205  (d)(5)  added 58658 

15.209  (g)  revised 58658 

15.242  Added 58658 

20.3  Amended 2637 

20.18  Revised 2637 

20.20  Added 63871 

21.113  Heading  revised;  (d)  added 

55530 

21.959  (a)(2)  revised 2348 

21.960  (b)(4)  and  (dXD  revised 2348 


22  Authority  citation  revised 20338 

22.137   (a)(1)   and   (2)  added;   (b) 

amended 10344 

22.369  Heading  revised;  (d)  added 

55530 

22.903  Revised 63872 

Removed 20338 

23.20  (0  added 55530 

24  Deadline  establishment 2170 

Order 10153 

24.18  Added 55531 

24.304  (a)(2)  revised 2348 

24.309  (b)  and  (f)  revised 2348 

24.439  (a)(3)  added 10344 

24.704  (a)(2)  revised 2349 

24.709  (b)(9)  added 55356 

(bX9)  revised 17122 

24.711  (b)  and  (c)  revised 2349 

24.712  (b)  added 2349 

(c)  correctly  designated  as  (b) 

12659 

24.716  (c)  and  (d)  revised 2349 

24.717  (c)  revised 2349 

24.839  (aXD  and  (2)  added 10344 

25.113  (b)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.115  (c)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.130  (d)  amended  (effective  date 
pending) 64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.131  (b)  and  (j)  revised  (effec- 
tive date  pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.137  Added  (effective  date  pend- 
ing)  64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.142  (d)  and  (e)  added 59295 

25.143  Corrected 51378 

25.145  Added  (0MB  number  pend- 
ing)  61456 

25.201  Amended 59296 

25.203  (i)  added 55531 

25.204  (g)  added 61457 

25.210  (b)  and  (c)  through  (j)  re- 
designated as  (c)  and  (e) 
through  (1);  new  (b)  and  new 

(d)  added 61457 

25.212  (c)  correctly  revised 51378 
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25.259  Added 59296 

25.260  Added 59296 

26.105  Added 55531 

27.62  Added 55532 

27.203  (b)  revised 2349 

27.209  (d)  revised 2349 

27.324  (a)(3)  added;  (bK3)  revised 

10344 

36.125  (a)(5)  revised 2124 

36.601  (c)  revised 2124 

36.612  (a)  introductory  text  re- 
vised   2124 

36.613  (a)  introductory  text 
amended 2124 

36.621  (a)(1)  and  (4)  introductory 
text  amended;  (a)(2),  (3), 
(4)(ii)(A)  and  (C)  revised 2124 

36.622  (a)  introductory  text  and 
(b)  introductory  text  revised 
2126 

36.631  Ca)  through  (d)  revised 2125 

42.10  Removed 59604 

42.11  (a)  revised;  (c)  removed 59604 

43  Technical  correction 24120 

43.51  Regulation  at  61  FR  59200 

eff.  10-1-97 51378 

(d)  revised 64751 

43.61    (c)    added    (effective   date 

pending) 64752 

Regulation  at  62  FR  64752  eff. 

2-9-98;  corrected 5743 

Regulation  at  62  FR  45761  eff. 

1-23-98 8578 

52  Order 55762 

Waiver 64759 

52.7  (b)  revised;  (0  added 55180 

52.11  (c)  and  (g)  revised;  (h)  and 

(i)  added 55180 

52.12  Added 55180 

52.13  (b)  revised;  (c)  through  (g) 
added 55181 

52.15  (d)  and  (e)  added 55182 

52.16  Added 55183 

54  Agency  practice  and  proce- 
dure rules 162 

54.101  (a)  introductory  text  and 

(b)  revised;  (a)(1)  amended 2125 

54.201  Heading  revised;  (a)(2)  and 
(3)  redesignated  as  (a)(3)  and 

(4):  new  (a)(2)  added 2125 

54.301  Revised 2126 

54.303  Revised 2128 

54.307  (a)(4)  revised 2128 

54.400  (a)  and  (d)  revised 2128 

54.401  (d)  amended 2128 

54.403  (d)  added 2128 


54.500  Revised 2128 

54.501  Revised 2129 

54.502  Revised 2129 

54.503  Revised 2129 

54.504  Heading,  (a),  (b)  heading, 
(1),  (2)  introductory  text  and 
(V)  revised;  (b)(3)  and  (c)  re- 
designated as  (b)(4)  and  (d); 
new  (b)(3)  and  new  (c)  added; 

new  (b)(4)  amended 2129 

54.505  (b)(4)  and  (f)  added;  (d)  re- 
moved  2130 

54.506  Added 2130 

54.507  (c)  amended 56120 

(e)     and     (f)     revised;     (g)(4) 

amended 2130 

(a)  amended 3832 

(g)(4)  amended 27857 

64.511    (b)   and   (c)   revised;    (d) 

added 2130 

54.517  (a)  revised 2131 

54.518  Added 2131 

54.519  Added 2131 

54.603  Heading,   (b)(1)  introduc- 
tory text,  (2)  and  (3)  revised 
2131 

64.604  Added 2131 

54.605  (d)  revised;  (e)  added 2131 

54.609  (a)  revised;  (c)  added 2131 

54.619  (b)  and  (d)  revised 2132 

54.623  (c)  amended 56120 

(e)  revised 2132 

(a)  amended 3832 

54.625  Added 2132 

54.703  (b)  and  (c)  amended 2132 

54.705  Revised 2132 

54.709  (a)(4)  revised;  (a)(5)  added 

65038 

(a)  introductory  text  and  (3) 
revised 2132 

61.20  Regulation  at  60  FR  16726 

eff.  6-13-96 51378 

Revised 59604 

61.21  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

61  22  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

61.58  (e)(1)  and  (2)  correctly  re- 
designated as  (0(1)  and  (2); 
(e)  reinstated;  CFR  correc- 
tion  13133 

61.72  (a)  introductory  text  re- 
vised  59604 

63.01  Regulation  at  60  FR  16727 

eff.  6-13-96 51378 
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TITLE  47  Chaptorl-Con. 

63.02  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.05  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.10  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64752 

Regulation  at  62  FR  64752  eff. 
2-9-98 5743 

63.11  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.12  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.13  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regxilation  at  62  FR  64754  eff. 
2-9^98 5743 

63.14  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.15  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

63.17  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

(b)     revised     (effective     date 

pending) 64754 

Regulation  at  62  FR  64754  eff. 

2-^98 5743 

63.18  Regulation  at  60  FR  15729 

eff.  6-13-96 51378 

(e).  (h)  and  (i)  revised;  (k) 
added  (effective  date  pend- 
ing)  64755 

RegtUation  at  62  FR  64755  eff. 

2-9-98 5743 

(e)(4)(ii)(A)  corrected 24121 

63.19  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.20  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.21  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 


(a)  revised;  (e)  redesignated  as 
(h);  new  (e),  (f)  and  (g)  added 

(effective  date  pending) 64758 

Regulation  at  62  FR  64758  eff. 

2-9-98 5743 

64  Order 55762 

Waiver 58686.  60034.  64759 

Authority  citation  revised 64758 

Authority  citation  revised ]20338 

Technical  correction 24120 

64.702  (d)(3)  removed 20338 

64.703  (a)(2)  and  (3)(iii)  amended; 
(a)(4)  added;  eff.  10-1-99 11617 

64.709  Added 11617 

(e)(2)  correctly  added 15316 

64.710  Added;  eff.  10-1-99 11617 

64.1001  (b),  (c)  and  (d)  revised  (ef- 
fective date  pending  in  part) 
64758 

64.1002  Revised  (effective  date 
pending) 64758 

64.1150  Regulation  at  62  FR  43481 

eff.  3-23-98 13798 

64.1300  (c)  and  (d)  revised 58686 

64.1903  (c)  stayed 16696 

64.2001—64.2009        (Subpart        U) 

Added 2033« 

68.2  (1)(1)  and  (2)  corrected 54790 

(a)(3).    (d)    introductory    text 

and  (j)  revised:  (d)(4)  added 

61654 

(j)(3)  correctly  designated;  (d) 
introductory  text  and  (j)(3) 
corrected 25170 

68.3  Amended 61654 

Corrected 25170.  25171,  25172,  25173 

68.222  Removed 61664 

68.300  Revised 61664 

68.302  Revised 61664 

(b)(1)  note,  (2)  notes,  (c)(1) 
note,  (2)(111)  and  Illustrations 

corrected 25173 

68.304  Revised 61667 

68.306  Revised 61667 

(e)  correctly  revised;  illustra- 
tion corrected 25173 

68.308  Revised 61671 

Table  and  note  corrected; 
(b)(6)(i)  and  (11)  correctly  re- 
Y^gg(} 25173 

(b)(7)(ll')(cT"and"(exi)(iT)""c^^^^^ 
rectly  added;  (e)(l)(l)  cor- 
rectly designated;  (e)(2)(ll) 
table  correctly  transferred 
to  (e)(2)(l);  (e)(l)(l)  table, 
new      (2)(i)      table,      (f)(3). 
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(h)(l)(ii)  table  and  (Hi)  cor- 
rected; second  (d)  through  (f) 

correctly  removed 25174 

68.310  Revised 61682 

(b)  table  correctly  revised 25174 

(a)(1),  (b)  Introductory  text 
table,  (5),  table  and  illustra- 
tions corrected 25175 

68.312  Revised 616*9 

68.314  Revised 61690 

68.316  Heading  revised 61691 

68.317  Heading  revised 61691 

68.318  Revised 61691 

69  Waiver 56120 

Clarification  and  waiver... 20334.  26495, 

26497 

69.4  (a)  revised;  (h)(6)  removed 56132 

69.30  (c)  revised;  (d)  added 65622 

69.111  (c)  revised 56132 

69.124  Correctly  revised 66030 

69.153  (c)(1)  and  (d)  revised;  (g) 

added 56132 

(h)  added 2132 

69.155  (c)  revised 56133 

69.612  (a)(3)  amended 2133 

69.616  (d)  amended 2133 

69.619  (b)  revised 2133 

73  Petition  denial 61692 

Petition  denial 165,  8578,  10345 

Order 3832 

Application  for  review 5744 

Policy  statement 11376 

Reconsideration  petition 13347, 

17736.  24970,  28486 

Petition  denial 26992 

73.202  (b)  table  amended 51799,  51800. 

53973.  54791.  55763,  59605.  63674. 

63675,  65764-65766.  66030.  66031, 

66295.  66530.  66826 

(b)  table  amended 164,  165, 

2350—2352,  3832—3835,  4195,  4398, 
5464,  5744,  6077—6079,  7308, 
8579—8581,  10346,  11378—11380, 
12412,  12413,  13545,  13546,  17123, 
17124,  18843.  19663,  23226,  24454, 
26993.  27212.  27498,  27499,  27858, 

27859 
73.606  (b)  table  amended 6079 

73.622  (b)  through  (h)  revised 13552 

73.623  (c)  through  (f)  revised 13552 

73.624  (c)  revised 15784 

73.625  (c)(5)  added 13562 

73.682  (a)(22)(i)  and  (24)(iii)(A)  re- 
vised  20134 

73.1030  (a)  redesignated  as  (a)(1); 

(a)(2)  added 55532 


73.3572  (a)(2)  revised 13562 

73.3612  Revised 16907 

74.24  (j)  added 55532 

74.32  Added 55537 

74.706  (d)  revised 13563 

76  Reconsideration  petition 17333 

76.5  (mm)(2)  revised;  (mm)(3)  and 

(4)  added 61031 

76.77  (a)  revised 16907 

76.613  Heading,  (b),  (c)  and  (d)  re- 
vised (effective  date  pending) 

61031 

Regulation  at  62  FR  61031  eff. 

3-13-98 15103 

76.620  Added 61031 

76.701  Regulation  at  62  FR  28373 

eff.  10-31-97 61034 

76.702  Regulation  at  62  FR  28373 

eff.  10-31-97 61034 

76.800  Added  (effective  date  pend- 
ing)  61031 

76.802  (a)  and  (g)  revised;  (1) 
added  (effective  date  pend- 
ing)  61031 

Regulation  at  62  FR  61031  eff. 
3-13-98 15103 

76.804  Added  (effective  date  pend- 
ing)  61032 

Regulation  at  62  FR  61031  eff. 
3-13-98 15103 

76.805  Added 61033 

76.806  Added 61034 

76.922  Regulation  at  62  FR  15127 

eff.  9-4-97 52952 

(b)(5)(i)  introductory  text  re- 
vised  53576 

76.934    (h)(5)(i)   and   (9)   revised; 

(h)(ll)  added 53576 

78.19  (c)  redesignated  as  (cXD; 

(c)(2)  added 55533 

(f)  added 55538 

80.21  (f)  added ..55533 

87.23  (a)  redesignated  as  (a)(1); 

(a)(2)  added 55534 

90.7  Amended 52044 

90.129  (e)  revised 55534 

90.153   (a)(1)   and   (2)   added;    (b) 

amended 10345 

90.155  (d)  revised 52044 

90.177  Introductory  text  revised; 

(f)  added 55534 

90.210  (k)(3)  revised;  (k)(6)  added 

52044 

90.350—90.363  (Subpart  M)  Head- 
ing revised 52043 

90.360  Amended 52044 
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110 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1997  THROUGH  MAY  29.  1998 


TITLE  47   Chapter  l-Con. 
90.353  (d).  (e)  and  (0  revised;  (i) 

added 52044 

90.359  Revised 52044 

90.361     Introductory     text     and 

(c)(2)(li)(B)  revised 52044 

90.805  (c)  revised 2349 

90.812  (a)  and  (b)  revised 2349 

95.42  Added 55534 

95.192  (d)  added 55535 

95.206  (c)  added 55535 

95.405  (d)  added 55535 

95.816     (e)(2)     redesignated     as 
(d)(5):  (c)(6)  and  (e)  revised 

2350 

Corrected.....' 12659 

95.840  Added 55535 

95.1003  (c)  added 55534 

97.13  (c)(1)  correctly  revised 6144« 

97.203  (h)  added 55536 

97.205  (h)  added 55536 

101  Technical  correction 14039 

101.13  (d)  revised 6103 

101.15  (c)  revised 6103 

101.17  Added 6103 

101.31    (b)(3)    Introductory    text 
and    (e)(l)(v)    revised;    (b)(6) 

added 55538 

(eKl)(vl)     and     (vli)     revised; 

(e)(l)(vlli)  added 10779 

101.45  (d)  revised 6103 

101.51  (a)  Introductory  text  re- 
vised   6104 

101.53  (g)  added 6104 

(a)(1)  and  (2)  added 10345 

101.55  (a)  introductory  text  and 
(bK2)  revised 6104 

101.56  Added 6104 

101.57  (a)(1)  revised 9448 

(a)(l)(ll)(B)  corrected 14039 

101.63  (a)  and  (d)  revised 6104 

101.64  Added 6104 

101.103  (1)(1)  and  (2)  added 6105 

(b)(3)  added 9448 

(b)(3)  corrected 14039 

101.107  Table  amended 6105 

(a)  amended 9448 

(a)  Footnote  8  corrected 14039 

101.109  Table  amended 6105 

101.113  (a)  amended 9448 

(a)  Footnote  8  corrected 14039 

101.115  (c)(2)  table  amended 6105 

101.123  Heading  revised;  (e)  added 

55536 

(d)  added 5553« 

(e)  correctly  designated 60664 


101.147  (V)  redesignated  as  (vKD; 
new     (v)(l)     revised;     (v)(2) 

added 6105 

(a)  amended;  (u)  introductory 

text  revised 9448 

(a)  Footnote  16  and  (u)  Intro- 
ductory text  corrected 14039 

101.803  (a)  and  (d)  amended 9448 

(a)  Footnote  7  and  (d)  Foot- 
note 9  corrected 14039 

101.1111  Revised 26507 

Regulation  at  63  FR  26507  eff. 

date  corrected  to  7-13-98 27625 

101.1201—101.1209      (Subpart      N) 

Added 6106 

101.1209  Corrected 10781 

Proposed  Rules: 

0—199  (Ch.  I) 15353,  26758,  27021 

0 16938,  26758 

1 55204.  55375.  60025.  60750.  65780. 

66321 

460,  770,  10180,  13610,  16188,  16938, 

17974,  26758.  28456 

2 58932 

11 15806 

13 16938,  26758 

15 52677 

18 20362 

20 53772.  58700.  60199 

21 60025.  65780 

770 

22 58700 

16938,  20364.  26138.  26758 

24 55375.  58700.  60750 

770.  16938,  26758 

25 58932 

11202 

26 770,  16938,  26758 

27 770,  16938,  26758 

32 65053 

36 59842 

5j    9749 

52."."".".V.'....".....V....V..!..V..54«i7r56Y'^^^ 

53 9749 

54 51622.  65389 

23258,  27542,  28339 

61 25811 

64 54817.  56140.  63301.  63302 

1943,  9749,  20364.  26138 

73 51824.  52677,  54006.  54007,  54819, 

55561,  58935-58937, 

61719-61721.  61953,  63690,  65392, 

65781.  65782.  66323,  66324 

193,  194,  2354.  2355.  4206,  6144,  6698, 

6699,  7360,  7361.  8606,  10354.  10355. 
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11400.  11401.  12426,  12427.  13027, 

13158.  13612,  13818.  17145,  17146. 

17799.  19226.  19699—19701.  20562. 

20563.  24517.  24518.  27544.  27902 

74 52677.  60025.  60750.  65392.  65780 

76 51824,  52677,  61065 

1943.  24145,  27545 

79 3070 

80 16938.  26758 

87 16938.  26758 

90 52078.  58700.  60199 

770.  16938.  26758 

95 770.  16938 

97 16938.  26758 

100 11202 

101 3075.  16938.  26758 

TITLE      48-FEDERAL      ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter    1    Federal    Acquisition 

Circular  No.  97-03 64912 

Small  entity  compliance  guide 

64952 

Federal    Acquisition    Circular 

No.  97-04 9048 

Small  entity  compliance  gruide 

9069 

1.106  Table  amended  (0MB  num- 
bers)  9050.  9051 

1.201-1  (a;  amended 64940 

(b)(2)  amended 9069 

1.402  Amended 64914 

2.101  Regrxilation  at  61  FR  41468 

confirmed 64914 

Amended 64915 

4.602  Regrulation  at  61  FR  67412 
confirmed 9050 

4.603  Regrulation  at  61  FR  67412 
confirmed;  (a)  revised 9050 

4.703  (b)(3)  amended 64915 

4.800  Amended 64917 

4.803  (a)(42)  removed 9052 

5.207  Regulation  at  61  FR  41468 

confirmed 64914 

6.001  (a)  amended 64917 

7.403  Regrulation  at  61  FR  41468 
confirmed 64914 

8.002  Regrulation  at  61  FR  41468 
confirmed 64914 

8.402  Regulation  at  61  FR  41468 

confirmed 64914 

8.404  (b)(4)  amended 64917 


8.901—8.904  (Subpart  8.9)  Regula- 
tion at  61  FR  41468  confirmed 
64914 

9.103  Regulation  at  62  FR  44819 
confirmed 9053 

9.104  Regulation  at  62  FR  44820 
confirmed 9053 

9.508  Regulation  at  61  FR  41469 

confirmed 64914 

11.001  Amended 9051 

12.102  (d)(2)  and  (3)  revised 64917 

12.203  Amended 64917 

12.206  Amended 64917 

12.214  Revised 9054 

12.301  (c)(2)  amended 64917 

12.602  (a)  and  (b)  amended 64917 

12.603  Regulation  at  61  FR  41469 
confirmed 64914 

13  Revised 6491 7 

13.103  Regulation  at  61  FR  41469 
confirmed 64914 

13.202  Regulation  at  61  FR  41469 

confirmed 64914 

15.209  (b)(3)  revised 9055 

15.805-1    Regulation    at    61    FR 

41469  confirmed 64914 

16  Technical  correction 1532 

16.402-1  (b)  introductory  text  re- 
vised  51379 

16.500  Regulation  at  61  FR  41469 

confirmed 64914 

16.701  Amended 64926 

16.703  (c)(l)(vi)  amended 64926 

17.200  Regulation  at  61  FR  41469 
confirmed 64914 

17.204  Regulation  at  61  FR  41470 
confirmed 64914 

19.001  Regulation  at  62  FR  44820 

confirmed 9053 

19.201  Regulation  at  62  FR  44820 
confirmed 9053 

19.302  Regulation  at  621  FR  44820 
confirmed;    (d)   introductory 

text  amended 9053 

(a),  (i)  and  (j)  revised;  (c)(1), 
(d)(l)(i),  (e)(1),  (g)(1).  (2)  and 
(h)(4)  amended 9055 

19.303  Heading  and  (c)  revised 9056 

19.502-1     Regulation    at    61    FR 

41470  confirmed 64914 

19.508  Regulation  at  62  FR  44820 

confirmed 9053 

19.601  Regulation  at  62  FR  44820 

confirmed 9053 

19.602-1     Regulation    at    62    FR 

44820  connrmed 9053 


Note:  BoMIpc*  pog*  numben  Indteal*  1997  cttangt. 


112 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  MAY  29.  1998 


TITLE  48  Chapter  1-Con. 

19.602-2    Regulation    at    62    FR 

44820  confirmed 9053 

19.602-3    Regulation    at    62    FR 

44821  confirmed 9053 

19.811-1     (c)     introductory     text 

amended 64940 

19.1001  Revised 9057 

19.1003  Introductory  text  revised; 

(a)  amended 9057 

19.1006  (c)(l)(i)  amended 64926 

(b)(1)  amended 9057 

22.1006  Regulation  at  61  FR  41470 

confirmed 64914 

22.1300—22.1308     (Subpart     22.13) 

Heading  revised 9058 

22.1300  Revised 9058 

22.1301  Revised 9058 

22.1302  (b)  amended 9058 

22.1303  (a)  introductory  text, 
(b)(1),  (2)  and  (d)  amended 9058 

22.1304  (a)  and  (b)  amended 9058 

22.1305  Amended 9058 

22.1306  Amended 9058 

22.1307  Introductory  text  amend- 
ed  9038 

22.1308  (aXl)  introductory  text 
amended:  (a)(l)(i)  and  (b)  re- 
vised   9058 

23.1004  (b)  amended 9051 

23.1000—23.1005     (Subpart     23.10) 

Regulation    at    62    FR    12697 

confirmed 9051 

25.402  (b)  revised 9060 

25.1000  Revised 64930 

25.1002  (c)(2)  revised 64930 

29.401-6  (b)  introductory  text  and 

(c)(1)  amended 64930 

30.101  (c)  revised 9060 

31.109  (f)(3)  amended 9061 

31.205-6  Regulation  at  62  FR  270 

confirmed;  (p)(l)  revised 64931 

(p)  revised;  interim 9067 

31.205-10  (a)(5)  revised ; 9067 

31.205-18  (a)  amended;  (c)  and  (d) 

heading  revised;  (e)(3)  added 

64932 

31.205-46  (a)(3)(iv)  revised 64933 

31.205-52  Revised 9068 

32.502-12  (c)  amended 9061 

32.503-3  (b)(2)  amended 9061 

32.602  Regulation  at  61  FR  41470 
confirmed 64914 

32.603  Regulation  at  61  FR  41470 
confirmed 64914 

32.1103  (aXl)  and  (b)(2)  amended 

64926 


33.101  (b)(1)  amended;  (c)  re- 
moved  64933 

33.102  Regulation  at  61  FR  41470 
confirmed 64914 

33.104  Regulation  at  61  FR  41470 
confirmed 64914 

(a)(3)(iii)  redesignated  as 
(aK3Kiv);  new  (a)(3)(iii) 
added;  new  (a)(3)(iv)(C)  re- 
moved; new  (a)(3)(iv)(D)  re- 
designated as  (a)(3)(iv)(C); 
new  (a)(3)(iv)(B)  and  (h)  re- 
vised (a)(4)(ii)(A).  (B),  (6)  and 
(e)  amended 64933 

(h)(5)  corrected 1532 

33.105  Regulation  at  61  FR  41470 
confirmed 64914 

34.001  Regulation  at  61  FR  41470 
confirmed 64914 

36.602-1  (a)(6)  correctly  removed; 
(a)(7)  correctly  redesignated 
as  new  (a)(6) 51379 

37.103  Corrected 51379 

37.202  Regulation  at  61  FR  41470 

confirmed 64914 

38.000  Regulation  at  61  FR  41470 

confirmed 64914 

39  Regulation  at  61  FR  41470  con- 
firmed  64914 

39.002  Amended 9068 

39.103  Added 9068 

41.202  (c)(1)  amended 64926 

42  Heading  revised 9062 

42.000  Revised 9062 

42.001  Revised 9062 

42.002  Revised 9062 

42.003  Revised 9062 

42.101—42.103  (Subpart  42.1)  Re- 
vised   9062 

42.201—42.203  (Subpart  42.2)  Re- 
vised   9062 

42.203  (a)  amended 64940 

42.301  Revised 9063 

42.302  (a)  introductory  text,  (11) 
introductory  text,  (iv),  (13), 
(20),  (32),  (61)  and  (63)  revised 
9063 

42.602  (c)(2)  and  (d)  revised 9064 

42.603  (a)  introductory  text  and 
(b)(1)  introductory  text 
amended 9064 

42.701  Amended 9064 

42.703-1  (a)  amended;  (c)  revised 

9064 

42.703-2  (d)  amended 9064 

42.704  (a),  (b)  and  (c)  revised 9064 
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42.705-1  (bXD  revised 64915 

(a)  Introductory  text,  (3).  (4), 

(b)(1),  (2)  and  (3)  revised 9064 

42.705-2  (b)(1)  revised 64916 

(a)(2)    introductory    text,    (iv) 

and  (b)  revised 9065 

42.705-3  (a)(2)  revised 9065 

42.1001—42.1008     (Subpart     42.10) 

Removed 64932 

42.1203  (b)  and  (c)  revised;  (d),  (e) 
and  (f)  redesignated  as  (f),  (g) 
and  (h);  new  (d)  and  new  (e) 
added 64934 

(c)  corrected 1533 

42.1204  (b)  through  (e)  redesig- 
nated as  (c),  (e),  (h)  and  (i); 
heading,  (a)  introductory 
text,  (1),  (2)  introductory 
text  and  new  (e)  revised;  new 
(b),  new  (d),  (f)  and  (g)  added 
64935 

(g)  corrected 1533 

43.301  (a)(2)(iii)  amended 64926 

44.204  (b)  amended 9069 

45.608-1    Regulation"   at    61    FR 

41471  confirmed 64914 

45.608-5    Regulation    at    61    FR 

41471  confirmed 64914 

46.103  (d)  revised 9065 

46.104  (f)  revised 9066 

46.502  Amended 9065 

46.801  Regulation  at  61  FR  41471 

confirmed 64914 

47.301-3    (c)    introductory    text 

amended 9065 

47.303-17  (d)(1).  (2)  and  (e)  amend- 
ed  64936 

49.002  (a)  amended 64927 

49.501  Amended 64927 

51.103  Regulation  at  61  FR  41471 

confirmed 64914 

52.101  (e)(2)(i)  amended 64927 

52.102  Revised 64927 

52.102-1  Removed 64927 

52.102-2  Removed 64927 

52.204-5    Regulation    at    61    FR 

67413  confirmed 9050 

52.204-6    Regulation    at    61    FR 

67413  confirmed;  amended 9050 

52.212-1  Amended 9050 

52.212-4  Amended 9052 

52.212-5    Regulation    at    61    FR 

41471  confirmed 64914 

Amended 9052,  9058 

52.213-1  Revised 64927 


52.213-2        Introductory        text 

amended 64928 

52.213-3        Introductory        text 

amended 64928 

52.213-4  Added 64928 

Amended 9052,  9058 

52.215-2  Amended 9054 

52.216-7  Amended 64916 

Amended 9065 

52.216-13  Amended 64916 

Corrected 1533 

Amended 9065 

52.216-15  Amended 64916 

Amended 9065 

52.219-1  Amended 9069 

52.222-35  Amended 9059 

52.222-37  Amended 9059 

52.222-48    Regulation    at   61    FR 

41471  confirmed 64914 

52.223-5    Regulation    at    62    FR 

12697  confirmed 9051 

Amended 9052 

52.230-1  Amended 9061 

52.230-2  Amended 9054 

52.230-3  Amended 9054 

52.230-5  Amended 9061 

52.233-2    Regulation    at    61    FR 

41471  confirmed 64914 

52.233-3    Regulation    at    61    FR 

41472  confirmed 64914 

52.239-1    Regulation    at    61    FR 

41472  confirmed 64914 

52.244-6  Amended 9059 

52.247-64  (f)  corrected 51379 

52.252-1  Revised 64928 

52.252-2  Re'hsed 64929 

53  Technlc^  correction 648 

53.204-2  (a)  amended 64940 

53.209-1  (d)  amended 64937 

53.213  (a)  through  (e),  (fXD  and 

(2)  amended 64929 

Corrected 1532 

53.214  (c)  amended 64940 

53.215-1  (c)  amended 64940 

53.219  Regulation  at  61  FR  67413 

confirmed 9050 

53.242-1  Amended 64935 

53.243  Amended 64929,  64936 

53.245  Regulation  at  61  FR  41472 

confirmed 64914 

53.249  (a)(2),  (3)  and  (4)  amended 

64940 

53.301-33  Revised 64941 

53.301-279  Revised 64942 

53.301-294   Regulation   at  61   FR 

67413  confirmed 9050 
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TITLE  48  Chapter  1-Con. 

53.301-1406  Revised 64938 

53.301-1435  Revised 64943 

53.301-1436  Revised 64947 

53.301-1437  Revised 64951 

Chapter  2— Department  of 
Defense  (Parts  200-299) 

201.107  Added 11528 

201.201-1  (c)  revised;  (d)  amended 

11528 

201.304  Amended 11528 

202.101  Amended 11528 

204.805  Amended 11528 

204.7300—204.7304  (Subpart  204.73) 

Added 15317 

204.7303  (a)(2)  and  (4)  corrected 

20447 

209  Technical  correction 17124 

209.104-1  (g)(iii)  added:  interim 

11851 

(gXiXA)  introductory  text  and 

(;)  revised;  interim 14837 

209.104-70  (c)  added;  interim 11851 

(a)  revised;  interim 14837 

209.403  Amended 11528 

209.405-2  Added;  interim 14837 

209.409  Added;  interim 14837 

212  Technical  correction 17124 

212.301  Amended 11528 

(f)(iv)  added 15317 

212.503  (a)(xii)  aulded;  interim 11851 

213  Technical  correction 17124 

213.005  Added;  interim 11851 

214.205-5  (d)  amended 11528 

215.608  (a)(1)  amended 11528 

215.805-5      (a)(l)(AX^)      and      (2) 

amended 11528 

216.203-4  (dMxvi)  amended 11529 

216.301  Removed 11529 

216.301-3  Removed 11529 

216.403-70  Removed 11529 

216.404  Revised 11529 

216.404-1  Redesignated  as  216.405- 

1 11529 

216.404-2  Redesignated  as  216.405- 

2 11529 

216.405-1       Redesignated       from 

216.404-1 11529 

216.405-2      Redesignated      from 

216.404-2 11529 

216.405  Added 11529 

216.501  (a)(i)  and  (ii)  amended 11529 

216.505  Revised 11529 

216.506  Revised 11529 

217  Technical  correction 17124 


217.103—217.174     (Subpart     217.1) 

Revised 11529 

217.207  Added;  interim 11851 

217.503—217.504     (Subpart     217.5) 

Revised 11530 

219.702  (aXi)  and  (ii)  amended 14640 

219.703  (a)  introductory  text  re- 
vised  11530 

219.7104  (b)  and  (d)  amended 11530 

222  Technical  correction 17124 

222.1304  Added;  interim 11851 

223.404   (bX3)   introductory    text 

and  (4)  revised 11531 

225.000-70  (c).  (j)  and  (m)  revised 

11531 

225.000-71  (aXlXi)  and  (cX2)  re- 
vised  11531 

225.102  (a)(3XA)  revised;  (aX3XB) 
and  (C)  redesignated  as 
(aX3XC)      and      (D);       new 

(aX3XB)  added 11531 

225.105  Amended 11531 

225.109  (a)  and  (d)  introductory 

text  amended;  (dXi)  added 11532 

225.109-70  Revised 11532 

225.302  (aXiii)  and  (iv)  revised; 
(a)(v)  added;  (b)(i)  amended 

11532 

225.402  (aXD  revised 11532 

225.408  Revised 11532 

225.602  (3)  introductory  text  re- 
vised  11533 

225.603  (1)  redesignated  as  (a); 
new  (a)  revised;  (bXiXD).  (E) 

and  (ii)  amended 11533 

225.605-70  Revised 11534 

225.872-1  (d)  removed;  interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.872-4    (c)    introductory    text 

and  (2)  amended 11534 

225.7005  Revised;  interim 5745 

(aX4)  added 28284 

225.7007-1  Revised;  interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7007-3  Revised;  interim 5745 

Regrulation  at  63  FR  5745  con- 
firmed  28284 

225.7007-4  Revised;  interim 5745 

Regxilation  at  63  FR  5745  con- 
firmed  28284 

225.7010-1  Introductory  text  re- 
vised; interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 
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225.7010-2  Revised;  interim 5745 

Regrulation  at  63  FR  5745  con- 
firmed  28284 

225.7010-3  Revised;  interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7011-4  (b)(3)  amended 11534 

225.7016-1  Revised;  interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7016-2  (b)  amended;  interim 

5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7016-3  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.701^1  (a)  revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7019-3  (a)(l)(iii)  and  (iv)  re- 
moved; (a)(l)(v),  (vi).  (vii) 
and  (b)  redesignated  as 
(aXlKiii).    (Iv).    (v)   and   (c); 

new  (b)  added;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

(b)(4)  added 28285 

225.7022-1  (b)  amended;  interim 

5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7022-2  (b)  revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7022-3  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7303-4   Regulation  at  62  FR 

30831  conflrmed 11527 

Revised 11534 

225  Appendix  A  amended 11622 

226.103  Revised 11534 

226.104  Added 11534 

227.676  (b)  revised 11534 

229.101  (d)(i)  amended 11535 

231.205-6  (f)(1)  revised;  interim 63036 

(aK2)(i)(A)  through  (li)(B)  re- 
moved  14641 

231.205-70  Revised;  interim 7309 

(b)(4)  corrected 12862 

231.205-71  Removed 11535 

231.303  (3)  removed;  (4)  redesig- 
nated as  new  (3) 14641 

231.603  (1)  and  (2)  designation  re- 
moved  14641 


231.703  (1)  and  (2)  designation  re- 
moved  14641 

232.006  Added 11535 

232.006-5  Added 11535 

232.070  Added 11535 

232.071  Added 11535 

232.072  Added 11535 

232.072-1  Added 11535 

232.072-2  Added 11535 

232.072-3  Added 11536 

232.102—232.108     (Subpart     232.1) 

Revised 11536 

232.202-4—232.207   (Subpart   232.2) 

Revised 11537 

232.502-1-71  (b)(3)  amended 11537 

232.970  Removed 11637 

232.970-1  Removed 11537 

232.970-2  Removed 11537 

232.1001—232.1007  (Subpart  232.10) 

Added 11537 

232.1101—232.1103  (Subpart  232.11) 

Added;  interim 27683 

233.204-70  Added 11537 

234.005-70  Amended 11537 

234.005-70   Regulation  at  62   FR 

9991  confirmed 11527 

234.005-71    Regulation   at  62   FR 

9991  confirmed 11527 

235.001  Revised 11537 

235.002  Removed 11538 

235.7006    Regulation    at    62    FR 

37147  confirmed 11527 

236.102  (3)  and  (4)  redeslgrnated  &a 
(4)  and  (5);  new  (3)  added;  in- 
terim  11538 

236.274  (a)  revised;  interim 11538 

236.570  (c)  revised;  interim 11538 

236.602-2  Revised 11538 

236.602-4  Revised 11538 

236.609-70  (b)  revised 11539 

237.102  Removed 11539 

237.104  (0(i)  amended 11539 

237.170  Removed 11539 

237.170-1  Removed 11539 

237.170-2  Removed 11539 

237.170-3  Removed 11539 

237.201  Added 11539 

237.203  Revised 11539 

237.203-70  Redesignated  as  237.270 

11539 

237.205  Redesignated  as  237.271 11539 

237.206  Redesignated  as  237.272 11539 

237.270  Redesignated  firom 
237.203-70;  amended 11539 

237.271  Redesignated  from  237.205 
11539 
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TITLE  48  Chapter  2-Con. 

237.272  Redesignated  from  237.206 

11539 

239.7405  Revised 11539 

239.7406  (c)  introductory  text 
amended 11539 

241  Revised 11539 

242.302  Regulation  at  62  FR  9991 

confirmed 11527 

(a)(4)(A)  and  (19)  revised 11541 

242.1107-70  Regulation  at  62  FR 

9991  confirmed 11527 

Revised 11541 

243.204-70   Regulation   at  62   FR 

37147  confirmed 11527 

(b)  amended;  (c)  added 11541 

243.205-72   Regulation   at  62   FR 

37147  confirmed 11527 

Correctly  revised 17124 

246.703  Revised 6109 

246.704  (1)  removed;  (2)  through 
(5)  redesignated  as  (1) 
through  (4) 6109 

246.770  Removed 6109 

246.770-1  Removed 6109 

246.770-2  Removed 6109 

246.770-3  Removed 6109 

246.770-4  Removed :...6109 

246.770-5  Removed 6109 

246.770-6  Removed 6109 

246.770-7  Removed 6109 

246.770-8  Removed 6109 

250.102-70  Added 11541 

250.201  (b)  amended 11541 

252.204-7004  Added 15317 

252.209-7001  Amended;  interim 14837 

252.209-7003  Added;  interim 11852 

Corrected 16871 

Introductory  text  corrected 17124 

252.209-7004  Added;  interim 14837 

252.212-7001  Regulation  at  62  FR 

37147  confirmed 11527 

Aiiiended 11541 

252.212-7002  Regulation  at  62  FR 

37147  confirmed 11527 

252.223-7004  Reinstated;  CFR  cor- 
rection  28486 

252.225-7001  Revised 11541 

252.225-7003  Revised 11542 

252.225-7006  Amended 11542 

252.225-7007  Revised 11542 

252.225-7008  Revised 11543 

252.225-7009  Amended 11544 

252.225-7010  Amended 11544 

252.225-7014  Amended 11544 

252.225-7016  Amended;  interim 5746 


Regulation  at  63  FR  5746  con- 
firmed  28284 

252.225-7020  Added 11545 

252.225-7021  Added 11545 

(a)(5)(i)  corrected 29061 

252.225-7026  Amended 11546 

252.225-7027  Revised 11546 

252.225-7029  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

252.225-7035  Revised 11546 

252.225-7036  Revised 11547 

252.225-7037  Revised 11548 

252.229-7004  Amended 11548 

252.232-7006  Removed 11548 

252.232-7009  Added;  Interim 27683 

252.234-7000  Regulation  at  62  FR 

9991  confirmed 11527 

Amended 11548 

252.234-7001  Regulation  at  62  FR 

9992  confirmed 11527 

Revised 11548 

252.234-7005  Regulation  at  62  FR 

9992  confirmed 11527 

252.234-7006  Regulation  at  62  FR 

9992  confirmed 11527 

252.236-7010  Amended;  interim 11549 

252.236-7012  Added;  interim 11549 

252.237-7019  Removed 11549 

252.241-7000     Introductory     text 

amended 11549 

252.241-7001     Introductory     text 

amended 11549 

252.241-7005  Amended 11549 

252.242-7005  Amended 11549 

252.243-7002  Revised 11549 

252.7027    Regulation    at    62    FR 

30832  confirmed 11527 

253.204-70  (c)(4Kxi)(A)  and  (C)  re- 
vised  11550 

Chapter  2  Appendix  G  amended 

11550 

Appendix  I  amended 11552 

Chapter  4— Department  of 
Agriculture  (Parts  400—499) 

Chapter  4  Policy  statement 9158 

Ctiapter  4— Department  of 
Agriculture  (Parts  400—499) 

401.170  Added 26994 

402.101  Amended 26994 

403.104-5  Removed 26995 

403.104-11         Redesignated        as 

403.104-10 26995 


Note 
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403.104-10  Redesignated  from 
403.104-11;  heading  and  (b)  re- 
vised  26995 

403.503  (b)(4)  amended 26995 

408  Nomenclature  change 26995 

409.403  Revised 26995 

411.171  Revised 26995 

411.404  Revised 26995 

416.404  Redesignated  as  416.405 26995 

416.404-2  Redesignated  as  416.405- 

2 26995 

416.405  Redesignated  as  416.406; 
new  416.405  redesignated 
from  416.404 26995 

416.405-2       Redesignated      from 

416.404-2 26995 

416.406  Redesignated  from  416.406 
26995 

419.201-73  (b)  revised 26995 

419.602-3  Revised 26995 

422.608  Removed 26995 

422.608-4  Removed 26995 

424.202  Redesignated  as  424.203 26995 

424.203  Redesignated  from  424.202 
26995 

425.202  Revised 26995 

425.203  Removed 26995 

425.204  Removed 26995 

432.111  Amended 26995 

434.001  Introductory  text  amend- 
ed  26995 

436.213  Added 26995 

436.213-2  Added 26995 

436.302  (Subpart  436.3)  Removed 

26995 

436.575  Revised 26996 

452.211-1  Redesignated  as  452.211- 

70 26996 

452.211-2  Redesignated  as  452.211- 

71 26996 

452.211-3  Redesignated  as  452.211- 

72 26996 

452.211-4  Redesignated  as  452.211- 

73 26996 

452.211-5  Redesignated  as  452.211- 

74 26996 

452.211-6  Redesignated  as  452.211- 

75 26996 

452.232-1  Redesignated  as  452.232- 

70 26996 

452.211-70      Redesignated      from 

452.211-1 26996 

452.211-71      Redesignated      from 

452.211-2 26996 

452.211-72      Redesignated      from 

452.211-3 26996 


452.211-73      Redesignated      from 

452.211-4 26996 

452.211-74      Redesigrnated      from 

452.211-5 26996 

452.232-75      Redesigrnated      from 

452.232-6 26996 

426  Added 26997 

452.22&-70  Added 26998 

452.226-71  Added 26998 

452.226-72  Added 26998 

Chapter  5— General  Services 
Administration  (Parts  500—599) 

Chapter  5  Small  entity  compli- 
ance guide 12969 

501.103  (b)  amended 19194 

503.104-10  Revised;  interim 18844 

503.404  (a)  and  (b)  designation  re- 
moved; Interim 18844 

515.106-70  (a)  revised;  interim 18844 

515.406-1  (b)  revised 19194 

532.902  Added;  interim 12966 

532.905  (c)  added;  interim 12966 

532.908  (a)  revised;  interim 12966 

538.203-71  (a)  revised 19194 

552.203-71  Removed;  interim 18844 

552.203-72  Removed;  interim 18844 

552.203-73  Introductory   text   re- 
vised; interim 18844 

552.212-71  Amended;  interim 12967 

552.232-25  Added;  interim 12967 

552.232-70  Revised;  Interim 12969 

552.238-72  Revised 19194 

552.238-77  Revised 19195 

552.270-1  Revised;  interim 18844 

552.270-2  Removed;  interim 18846 

552.270-3  Removed;  interim 18846 

552.270-4    Introductory    text   re- 
vised; interim 18846 

552.270-5  Removed;  interim 18846 

552.270-6    Introductory    text   re- 
vised; interim 18846 

552.270-20  Amended;  interim 18846 

570.107  Added;  interim 18846 

570.204-4  Revised;  Interim 18846 

570.303  (a)(7)(i)  and  (8)  revised; 

interim 18846 

570.305  Revised;  interim 18846 

570.306  Removed;  interim 18846 

570.307  Revised;  interim 18847 

570.308-1  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 18847 

570.308-2  Revised;  Interim 18847 

570.308-3  Revised;  interim 18847 

570.309  Revised;  interim 18847 

570.310  Revised;  interim 18847 
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CHANGES  OCTOBER  1.  1997  THROUGH  MAY  29.  1998 


TITLE  48  Chapter  5-Con. 

570.401  Revised;  interim 18847 

570.602-2    (c)(3),    (d).    (eK3)    and 

(fXS)  revised;  interim 18847 

570.701  (c).  (d),  (0.  (g).  (h).  (J)  and 

(k)  revised;  interim 18847 

570.702  Revised:  interim 18847 

570.703  (a)(25)  removed;  (aX26)  re- 
designated as  (aX25) 18848 

570.704  Revised:  interim 18848 

Chapter  8— Department  of 
Veterans  Affairs  (Parts  800—899) 

801.301-70  (c)  revised  (0MB  num- 
bers)  17335 

810  Removed 17335 

811  Added .' 17335 

812  Revised 17338 

836.202  (a)  amended 17338 

836.206  Amended ....17338 

833.102  Introductory  text  and  (b) 
amended 15318 

833.103  (a)(1)  revised;  (a)(2Kil) 
amended:  (a)(3)  and  (4)  re- 
moved; (aK5)  redesignated  as 
(aK3);  new  (a)(3)(vl)  removed; 
new  (a)(3)(vli),  (vlii)  and  (Ix) 
redesignated      as      (aK3)(vl), 

(vli)  and  (vlii) 15318 

833.103  (c)  removed;  (b)  redesig- 
nated as  new  (c);  new  (b)  and 
(0  added;  (e)  revised 15319 

833.105  Removed 15319 

833.106  Revised 15319 

833.214  Added 15319 

852.210-70        Redesignated        as 

852.211-70 17338 

852.210-71        Redesignated        as 

852.211-71 17338 

852.21(^72        Redesignated        as 

852.211-72 17338 

852.210-73        Redesignated        as 

852.211-73 17338 

852.210-74        Redesignated        as 

852.211-74 17338 

852.210-75        Redesignated        as 

852.211-75 17338 

852.210-76        Redesignated        as 

852.211-76 17338 

852.210-77        Redesignated        as 

852.211-77 17338 

852.211-70      Redesignated      from 

852.210-70 17338 

852.211-71      Redesignated      from 

852.210-71 17338 

852.211-72      Redesignated      from 

852.210-72 17338 


852.211-73      Redesigrnated      from 

852.210-73 17338 

852.211-74      Redesignated      from 

852.210-74 17338 

852.211-75      Redesignated      from 

852.210-75 17338 

852.211-76      Redesignated      from 

852.210-76 17338 

852.211-77      Redesignated      from 

852.210-77;   introductory  text 

amended 17338 

852.211-78      Redesignated      from 

852.212-70;  Introductory  text 

amended 17338 

852.212-70        Redesignated        as 

852.211-78 17338 

852.229-70       Introductory       text 

amended 17339 

852.229-71       Introductory       text 

amended 17339 

852.233-70  Revised 15320 

852.233-71  Added 15320 

852.236-73  Removed 15320 

852.271-70  Amended 17339 

870  Authority  citation  revised 17339 

870.112  (a).   Footnote  1,  (b)  and 

(c)(1)  amended 17339 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

901.601  Existing  text  designated 

as  (a);  (b)  added 53756 

903.104-10      Redesignated      from 

903.104-11 53756 

903.104-11         Redesignated        as 

903.104-10 53756 

904.804-1  Heading  and  (b)  revised 

53757 

912  Added 53757 

913.505-1  Revised 53757 

915.207-70  Added 10503 

915.305  (Subpart  915.3)  Added 10504 

915.804-1       Redesignated       from 

915.804-3 53757 

915.804-3  Redesignated  as  915.804- 

1 53757 

915.804-6  Revised 53757 

915.806-2  Added 53757 

915.1003  (Subpart  915.10)  Removed 

53757 

916.504  Added 53757 

916.505  Added 53757 

927.300  (b)  amended 10505 

927.303  (b)  amended 10505 

927.370  Removed 10505 

927.401  Removed 10505 
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927.402-1  (b)  revised;  (c)  through 
(g)  removed;  (h)  redesignated 
as(c) 10505 

927.402-3  Removed 10605 

927.403  Revised 10505 

927.404  Added 10505 

927.408  Added 10506 

927.409  Added 10506 

927.7000—927.7005  (Subpart  927.70) 

Removed 10507 

932.006-4  Added 5273 

932.402—932.407     (Subpart     932.4) 

Heading  revised 5375* 

933.102  Added 5375* 

939  Revised 53756 

944  Removed 53758 

952.204-70  Amended;  heading  re- 
vised  51803 

952.227-13  Amended 10507 

952.227-14  Added 10507 

952.227-73  Removed 10508 

952.227-75  Removed 10508 

952.227-76  Removed 10508 

952.227-77  Removed 10508 

952.227-78  Removed 10508 

952.227-79  Removed 10508 

952.227-83  Removed 10508 

952.227-84  Revised 10508 

970.0404-1  Amended 51803 

970.0404-2  (e)  added 51803 

970.0404-4    (a)(1)    revised;     (a)(2) 

added 51803 

970.1508-1  Revised 53758 

970.2201  (b)(l)(ii)  revised 51803 

970.2501  (Subpart  970.25)  Added 5274 

970.2602-2  Heading  revised;  exist- 
ing text  designated  as  (a);  (b) 
added 63425 

970.2705  Revised 10508 

970.2706  Revised 10508 

970.2707  Added 10509 

970.3101-3  (b),  (c)  and  (d)  added 

5274 

970.3101-7  Added 5274 

970.3102  Exhisting  text  des- 
ignated as  (a);  new  (a) 
amended;  (b)  added 5274 

970.3102-2  (i)(2)  introductory  text 
amended;    (i)(2)(iv),   (v),   (vl) 

and  (p)  added 5275 

(q)  added 25780 

970.3102-5  Revised 5275 

970.3102-7  Revised 5275 

970.3102-17    (b)   heading   revised; 

(b)(3)  added 5275 

970.3103  (b)  revised 5276 


970.3272  Added 5276 

970.5204-1  Revised 51804 

970.5204-13  (d)(8)(iv),   (e)(ll)  and 
(31)  revised;  (e)(37)  and  (38) 

added 5276 

(d)(8)(viii)  added 25780 

970.5204-14    (d)(8Xiv),    (eK9)    and 
(29)  revised;  (e)(35)  and  (36) 

added 5276 

(d)(8)(viii)  added 25780 

970.5204-17  Amended;  heading  re- 
vised   5276 

970.5204-22  Amended 53758 

970.5204-24  Removed 53758 

970.5204-^4  Amended 53759 

970.5204-60  Amended 53759 

970.5204-81  Added 63425 

970.5204-82  Added 10509 

970.5204-83  Added 10511 

970.5204-84  Added 5276 

970.5204-85  Added 5276 

Chapter  12— Department  of 
Transportation  (Parts  1200—1299) 

1201.105-2  (b)(lKi)  amended 67750 

1201.105-3  Existing  text  des- 
ignated as  (a);  (b)  added 67750 

1201.106  (a)  amended 67750 

1202.1  (b)  through  (j)  redesig- 
nated as  (c)  through  (k);  (b) 
added;  new  (i).  (j)(l)  and  (7) 

revised 67750 

1202.7000  (Subpart  1202.70)  Added 

67750 

1202  Appendix  A  added 67750 

1203.104-11  Heading  revised 67750 

1205.9000  (Subpart  1205.90)  Added 

67750 

1206.9000  (Subpart  1206.90)  Added 

67751 

1209.408-70  (Subpart  1209.4)  Added 

67751 

1214.303  Removed 67751 

1216.405  Redesignated  as  1216.406 
67751 

1216.406  Redesignated  from 
1216.405;  (a),  (b)  and  (c)  redes- 
ignated as  (e)(l)(i).  (ii)  and 

(iii) 67751 

1217.102—1217.102-1  (Subpart 

1217.1)  Removed 67751 

1222.608—1222.6080^  (Subpart 

1222.6)  Removed 67751 

1224.202  Redesignated  as  1224.203 

67751 


Note:  Boldloce  page  numbers  Indicate  1997  changes. 


120 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1997  THROUGH  MAY  29.  1998 


TITLE  48   Chapter  12-Con. 
1224.203        Redesignated        from 

1224.202 67751 

1225  Removed 67751 

1236.602-1  (a)  and  (c)  removed 67751 

1237.104-90  Revised 67751 

1237.104-91  Added 67751 

1246.705  (a)(3)  revised 67752 

1252.223-70  Revised 67752 

1252.225-90  Removed 67752 

1252.225-91  Removed 67752 

1252.228-70  Revised 67752 

1252.228-72  Revised 67752 

1253.303  (Subpart  1253.3)  Appen- 
dix amended 67752 

Chapter  14— DepartrDent  of  the 
Interior  (Parts  1400-1499) 

1401.106    Table    amended    (0MB 

numbers) 52266 

1425  Removed 52266 

1452.225-70  Removed 52266 

Chapter  15— Environmentol  Pro- 
tection Agency  (Parts 
1500-1599) 

1505.405  (Subpart  1505.4)  Regula- 
tion at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1511.011-70  Revised 10549 

1514.201-6  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1515.612  (a)(1)  introductory  text 

revised 10549 

1515.900—1515.970-2  (Subpart 

1515.9)  Revised 60665 

Regulation  at  62  FR  60665  eff. 
date  corrected  to  2-10-98 6675 

1535.007  Regulation  at  62  FR 
38477  eff.  date  corrected  to 
12-30-97 418 

1537.200—1537.205  (Subpart  1537.2) 
Regulation  at  61  FR  55118  eff. 
date  corrected  to  12-30-97 690 

1548.102  (Subpart  1548.1)  Regula- 
tion at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1552.209-74  Regulation  at  62  FR 
5348  eff.  date  corrected  to  12- 

30-97 691 

Amended 692 

1552.210-79  Regulation  at  61  FR 
33693  eff.  date  corrected  to  2- 
10-98 6676 

1552.211-70  Amended 10549 


1552.214-70  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1552.217-73  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.217-74  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.235-72  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97 418 

1552.235-74  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97 418 

1552.235-77  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

1552.235-78  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

Chapter  18— National  Aeronautics 
ancj  Space  Administration  (Parts 
1800-1899) 

1801.106  (1)  revised  (0MB  num- 
bers); interim 9953 

1802.101  Amended;  interim 9953 

1803.104-5  (a)(i)  amended;  interim 

gggg 

1804.57()^1804.57()^2  (Subpart 

1804.5)  Added;  interim 9954 

1805.201  Removed;  interim 9954 

1805.207  (a)  added;  interim 9954 

1806.302-470  (b)  removed;  (c)  re- 
designated as  (b) 12997 

1807.105    (b)(19)   redesignated   as 

(b)(20) 5«687 

Introductory  text  amended 12997 

1807.7205  Revised 586«7 

1814.201-670  (d)  amended;  interim 

9966 

1815  Revised;  interim 9954 

1816.104—1816.104-70  (Subpart 

1816.1)  Added 12997 

1816.402-270  (a),  (b)  and  (c)  re- 
vised  28285 

1816.402  Revised 12997 

1816.402-2  Revised 12997 

1816.402-70  (a)  amended 12997 

1816.402-270  (a)  amended 58687 

(e)(1)  revised;  interim ;....9965 

1816.404  Added 58687 

1816.405-270     (b)(2)(li)     amended; 

interim 9966 

Revised 12998 
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1816.405-271  (a)  revised 13133 

1816.405-272  (a)  amended 13133 

1816.405-273  Revised 13133 

1816.405-274  (e)  revised 12998 

1816.405-275  (b)(2)  revised 13134 

1816.405-276  Added 13134 

1816.406-70  (a),  (b)  and  (e)  amend- 
ed  56687 

(a)  amended 13134 

1817.503  Existing  text  designated 

as  (2);  (a)  added 58687 

(a)(2)  amended;  interim 9967 

1817.7001    (a)(1)    redesignated   as 

(a);  (a)(2)  removed 58687 

1817.7201  (Subpart  1817.72)  Added 

58687 

1819.602—1819.602-370         (Subpart 

1819.6)  Heading  revised 12998 

1827.301  Amended 58688 

1827.303-70  (b)(6)  amended 58688 

1832.409-170  (d)  amended;  interim 

9967 

1832.402  (e)(1)  revised 14040 

1832.412  (f)  redesignated  as  (f)(1); 

(f)(2)  added 58688 

Revised 14040 

1832.412-70  Added 14040 

1832.501-2  Revised 14040 

1832.502-2  Revised 14040 

1832.702-70  (e)  revised 14040 

1833.210  Added 14041 

1834.7003-1  (c)  amended;  interim 

9965 

1835.bl&-70  (dXD.  (2),  (3).  (5)  and 

(7)  amended;  interim 9967 

1837.102  Removed 12998 

1837.102-70  Removed 12998 

1837.110-70  (c)  removed 58688 

1842  Heading  revised 15320 

1842.101—1842.170  (Subpart  1842.1) 

Heading  revised 15320 

1842.101  (a)(i)  and  (ii)  amended 
3652 

Heading  revised 15320 

1842.102  Heading  revised 15320 

1842.102-70  (b)  introductory  text 

revised 3652 

1842.202—1842.271  (Subpart  1842.2) 

Heading  revised 15320 

1842.202-70  Redesignated  from 
1842.203;  (a)(i)  through  (v)  re- 
designated as  (a)(1)  through 
(5) 15320 

1842.203  Redesignated  as  1842.202- 

70 15320 

1842.803  (b)(1)(D)  added 58688 


1842.1501-1842.1503  (Subpart 

1842.15)    Added;  interim 27859 

1842.7301  Revised 3652 

1843.205-70  Heading  revised;  (a), 
(b)  and  (c)  redesignated  as 
(a)(1),    (2)   and   (3);    new   (b) 

added 17339 

1844.201-2  (c)(2)  amended;  interim 

9967 

1845.7101-3  (b)  amended 58688 

1852.215-73  Removed;  interim 9965 

1852.215-74  Removed;  interim 9965 

1852.215-75  Removed;  interim 9965 

1852.215-77  Amended;  interim 9965 

1852.215-78  Amended;  interim 9965 

1852.215-79  Amended;  interim 9966 

1852.215-81  Amended;  introduc- 
tory text  revised;  interim 9966 

1852.215-52  Removed;  interim 9966 

1852.216-76  Amended 13134 

1852.216-87  Amended 58688 

Revised 15321 

1852.232-70  Added , 14040 

1852.237-72  Removed 58688 

1852.24:^70  Amended;  interim 9966 

Corrected 11480 

Amended 17339 

1852.243-72  Added 17339 

1853.215-2        Redesignated        as 

1853.215-70;  interim 9966 

1853.215-70  Redesignated  trom 
1853.215-2;  (a)  amended;  in- 
terim  9966 

1853.232  Redesignated  as  1853.232- 

70;  interim 9966 

1853.232-70     Redesignated     Orom 

1853.232-2;  interim 9966 

1853.242-70  (g)  amended;  interim 

9967 

1853.242-72    Added;  interim 27860 

1853.245  Redesignated  as  1853.245- 

70;  interim 9966 

1853.245-70     Redesignated     ftom 

1853.245;  interim 9966 

1853.249  Redesignated  as  1853.249- 

70;  interim 9966 

1853.249-70     Redesignated     trom 

1853.249;  interim 9966 

1871.103  (b)  amended;  interim 9966 

1871.104  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d);  new  (c)  amend- 
ed; interim 9966 

1871.105  (a)  revised;  interim 9966 

(0  amended;  interim 9967 
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TITLE  48  Chapter  18-Con. 

1871.301—1871.302  (Subpart  1871.3) 

Removed;  interim 9966 

1871.401-3  (a)(3)  added;  interim 9966 

(aK2)  and  (b)(4)  amended;   in- 
terim  9967 

1871.401-4  (a)(4)  added;  interim 9966 

(a)(2)  amended;  interim 9967 

1871.401-5  (bX2)  revised;  interim 

9966 

1B71.402  (d)  amended;  interim 9967 

1871.403  Removed;  interim 9966 

1871.505        Introductory        text 

amended;  interim 9967 

1871.604-2   (a)   amended;    (d)   re- 
vised; interim 9966 

1871.604-3  (a)  amended;  interim 

9967 

1872.302  (b)(1)  revised;  interim"!.!.". .9966 
1872.403-2  (c)(2)  amended;  interim 

9966 

1872.505         Introductory         text 

amended;  interim 9967 

1872.702  (b)(1)  amended;  interim 

9967 

1872.705-1  Amended;  interim !.9967 

Chapter  28— Department  of 
Justice  (Parts  2800-2899) 

Chapter  28  Revised 16118 

2802.1  (Subpart  2802.1)  Correctly 

designated 26738 

2846.601  (Subpart  2846.6)  Heading 

correctly  added 26739 

Chapter  52— Department  of  the 
Navy  Acquisition  Regulations 
(Parts  5200-5299) 

5231  Added 66827 

5243  Removed 24130 

5252.243-9000  Removed 24130 

5252.243-9001  Removed 24130 


Proposed  Rules: 


1... 

4... 
6.. 
7.. 
8.. 
12. 
14. 
15. 
16. 
17., 
19. 


25382 

.5714.  25382 

55678 

5714 

5714 

25382 

25382 

5714 

5714 

5714 

25382 


22 5714 

24 55678 

26 25382 

27 5714,  25382 

28 5714 

31 5714.  13771 

32 5714.  11074.  25382 

33 55678 

35 5714 

41 • 25382 

42 5714 

43 5714 

44 649.5714 

45 5714 

46 13770 

49 5714 

51 5714 

52 55678 

4074,  5714,  11074,  25382 

53 5714 

203 51623 

204 65782 

25438 

208 25438 

213 25438 

214 63047 

215 63047.  63050 

216 54008 

25438 

217 25438 

219 25438 

223 25438 

225 59641 

25438 

228 14885 

232 11074 

237 25438 

242 : 25438 

245 54008 

246 25438 

247 25438 

252  51623.  54008.  54017.  59641.  63050 

11074,  14885 

253 25438 

426 52081 

452 52081 

803 16956 

806 11865 

852 16955 

915 17800 

922 386 

952 386 

970 386,  17800 

1609 27902 

1836 23414 

1843 64545 
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1852 64545 

23414 

2800—2899  (Ch.  28) 1399 

TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  ttie  Secretary 
of  Transportation  (Parts  1  —99) 

1.22  (a)  revised 51804 

1.23  (q)  added 51804 

1.26  (a)(8)  revised 55357 

1.46  (mmm)  and  (nnn)  added 10782 

1.52  (d)  and  (e)  removed 10782 

1.72  Added 51804 

10.13  (a)  and  (b)  revised 51804 

10  Appendix  amended 2172,  4197 

Regulation  at  63  FR  4197  eff. 
date  corrected  to  2-15-98 7311 

Ctiapter  I— Researcti  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

107.105  (a)  introductory  text  re- 
vised   51556 

107.117  (d)(5)  amended 51556 

107.301—107.339  (Subpart  D)  Ap- 
pendix A  amended 51556 

171.5  (a)(l)(i),  (lii)(B)  and  (CK^) 
revised 65194 

(a)    introductory    text.    (IXii) 
and  (c)  amended 65195 

171.6  (b)(2)  table  revised 51557 

(a)  and  (b)  introductory  text 

amended 51558 

171.7  (a)(3)   table  and  (b)  table 
amended 51558 

171.8  Amended 51558 

171.12  (d)(1)  amended 51558 

171.15  (a)(2)  amended 51558 

172.101  Table  amended 51559 

Table  and  Appendix  A  amend- 
ed  51560 

172.203  (k)(3)  amended 51560 

172.204  (b)(1)   introductory   text 
amended 51560 

172.301  (a)(3)  revised 16075 

172.313  (c)  revised 16075 

172.504  (e)  Table  1  amended 16076 

172.606     Introductory     text     re- 
moved; (a)  and  (b)  revised 16076 

172.801—172.807  (Subpart  I)  Rein- 
stated  66899 

172.807  Revised „....66902 


173.5  (b)  introductory  text  and 

(3)  revised 8142 

173.6  (c)(3)  amended 51560 

(c)(2)  revised 8142 

173.8  (d)(1)   amended:    (dK5)   re- 
vised   8142 

173.9  (e)  amended 51560 

173.32  (e)(2)(i)  amended 51560 

173.56  (b)(1)  and  (f)  amended 51560 

173.62  (b)  table  amended 51560 

(c)(5)  table  corrected 1884 

173.125  (a)  amended 51560 

173.166  (b)(1)  and  (3)(i)  amended 

51560 

173.202  (b)  amended 51560 

173.221  Amended 51560 

173.225  (e)(4)  amended 51560 

173.242  (b)(1)  amended 51560 

173.243  (b)(1)  amended 51560 

173.247  (g)(l)(iii)(C)  amended 51560 

173.320  (a)(3)  revised 51561 

173.422  (b)(2)  amended 51561 

174.705  Reinstated 66900 

175.700  (b)  amended 51561 

175.706  Reinstated 66900 

176.340  (c)  amended 51561 

176.703  Reinstated 66900 

177.810  Amended 51561 

177.827  Reinstated 66900 

177.840  (e)  amended 51561 

178.36  (a)(2)(iii)  amended 51561 

178.44  (b)  Table  1  amended 51561 

178.50     (I)      introductory      text 

amended 51561 

178.68  (f)(l)(ii)  revised 51561 

178.270-14  (b)(13)  revised 51561 

178.338-19  (b)  amended 51561 

178.503  (a)(1)  amended 51561 

179.15  (b)  heading  and  (f)(1)  re- 
vised; (e)  introductory  text 

amended 51561 

179.100-19  (a)  amended 51561 

179.100-23  (a)  amended 51561 

179.100-24  Amended 51561 

179.221-1  Table  amended 51561 

180  Authority  citation  revised 51561 

180.509  (j)  redesignated  as  (J)(l); 

(j)(2)  added 51561 

190.7  (a)  revised 7722 

190.203  (a)  revised 7722 

190.209  Revised 7722 

191  Effective  date  confirmation 

12659 

191.1  (b)(3)  added 61695 

191.3  Amended 61695 

191.21  Amended 7723 


NOTE:  Boldtaco  page  numbera  IndJcate  1997  change*. 
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TITLE  49  Chapter  l-Con. 

192  Effective  date  confirmation 

12659 

192.1  (b)(5)  added 61695 

192.3  Amended 61695 

192.10  Added 61695 

192.16  (b)(5)  revised 7723 

192.107  (b)(2)  revised 7723 

192.383  Added 5471 

(b)  corrected 20135 

192.614  (c)(4)  removed;  (b)  and  (c) 
redesignated  as  (c)  and  (d); 
(a)  and  new  (c)(2)  introduc- 
tory   text    revised;    new   (b) 

and  (e)  added 61699 

(c)(5)  revised 7723 

192  Appendix  A  amended 7723 

193.2059  (d)(l)(i)  revised 7723 

194  Effective  date  confirmation 
10347 

194.121  (a)  revised 67293 

195  Effective  date  confirmation 
3653 

Response  to  petitions 6677 

Effective  date  confirmation 12659 

Clarification 15321 

195.1  Regrulation  at  62  FR  31367 
withdrawn 52511 

(b)(6).  (7)  and  (8)  redeslgmated 
as  (b)(7).  (8)  and  (9);  new 
(b)(6)  added 61695 

195.2  Amended 61695 

195.3  (c)(5)(i)  and  (11)  revised 7723 

195.9  Added 61695 

195.56  (a)  revised 7723 

195.302  (c)(1)  introductory  text. 

(2)(I)  introductory  text  and 

(11)  revised 54592 

195.442  (b)  and  (c)  redesignated  as 

(c)  and  (d);  (a)  and  new  (c)(2) 

introductory     text     revised; 

new  (b)  added 61699 

199  Notice 59297 

Authority  citation  revised 67294 

199.1  (d)  revised 67294 

Regulation  at  62  FR  67294  eff. 

date  confirmed 14(M1 

199.3  Amended 13000 

199.11  (e)  revised;  (f)  added 13000 

199.15  (d)(2)  revised;  (e)  and  (f) 

added 13000 

199.17  (a)  revised 7723 

Chapter  II— Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

209  Authority  citation  revised 11619 

Note:  Boktfoce  pag«  numbera  Indicat*  1997  changM. 


209.103  Amended 11619 

209.335  (b)  amended 11619 

209.409  Amended 11619 

209  Appendix  A  amended 11619 

213  Authority  citation  revised 11620 

213.15  Amended 11620 

214  Authority  citation  revised 11620 

214.5  Amended 11620 

214  Appendix  A  amended 11620 

215  Authority  citation  revised 11620 

215.7  Amended 11620 

215  Appendix  B  amended 11620 

216  Authority  citation  revised 11620 

216.7  Amended 11620 

217  Authority  citation  revised 11620 

217.5  Amended 11620 

217  Appendix  A  amended 11620 

218  Authority  citation  revised 11621 

218.9  Amended 11621 

218  Appendix  A  amended 11621 

219  Determination 8142 

Authority  citation  revised 11621 

219.5  Amended 63466.  63676 

219.9  (a)  amended 11621 

219.19  Removed 63466 

219.101  (a)(5)  added;  (c)  amended 

63466 

219.104  (a)(3)(ii)  amended 63466 

219.201  (b)  amended 63466 

(a)(1)  introductory  text.  (2)  In- 
troductory text  and  (4)  re- 
vised  63676 

219.203  (d)(2)  amended 63467 

219.205  (c)(1)  amended 63467 

219.207  (b)  revised 63467 

219.209  (a)(1)  amended 63467 

219.303  (c).  (d)  and  (e)  removed 63467 

219.601  (b)(2)(i)  amended;  (b)(2)(ii) 

and  (ill)  removed 63467 

219.603  Amended 63467 

219.703  (d)  removed 63467 

219.709  Removed .63467 

219.803  (a)  amended 63467 

219  Appendix  B  amended 63467 

Appendix  A  amended 11621 

220  Authority  citation  revised 11621 

220.7  Amended 11621 

220  Appendix  C  amended 11621 

221  Authority  citation  revised 11621 

221.17  Amended 11621 

221  Appendix  A  amended 11621 

223  Authority  citation  revised 11621. 

24674 

223.5  Re  vised 24675 

223.7  Amended 11621 

223.9  (d)  added 24675 


Note:  BokK 
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223  Appendix  B  amended 11621 

Appendix  B  revised 24676 

225  Authority  citation  revised 11621 

225.19  (c)  amended;  (e)  revised 63676 

225.29  Amended 11622 

225  Appendix  B  revised 63676 

228  Authority  citation  revised 11622 

228.21  Amended 11622 

228  Appendix  A  amended 11622 

229  Authority  citation  revised 11622 

229.7  (b)  amended 11622 

229  Appendix  A  amended 11622 

230.0  Amended 11622.  11623 

231  Authority  citation  revised 11623 

231.0  (e)  amended 11623 

231  Appendix  A  amended 11623 

232  Authority  citation  revised 11623. 

24134 

Technical  correction 27213 

232.0  (e)  amended 11623 

232.23  (e)  introductory  text.  (8) 
and  (9)  revised;  (e)(10).  (11). 
(g)(2)  and  (h)  added;  (g)  in- 
troductory text  amended 24134 

232  Appendix  A  amended 11623,  24135 

233  Authority  citation  revised 11623 

233.11  Revised 11623 

233  Appendix  A  amended 11623 

234  Authority  citation  revised 11623 

234.6  (a)  amended 11623 

234  Appendix  A  amended 11623 

235  Authority  citation  revised 11623 

235.9  Revised 11623 

235  Appendix  A  amended 11624 

236  Authority  citation  revised 11624 

236.0  (0  amended 11624 

236  Appendix  A  amended 11624 

239  Added 24676 

240  Authority  citation  revised 11624 

240.11  Amended 11624 

240.119  (d)(3)  amended;  (d)(4)  and 

(5)    removed;    (d)(6)    redesig- 
nated as  (d)(4) 63467 

240  Appendix  A  amended 11624 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  300—399) 

365.401—365.413  (Subpart  D)  Au- 
thority citation  removed 28287 

372.101—372.117  (Subpart  A)  Au- 
thority citation  removed 28287 

372.201—372.243  (Subpart  B)  Au- 
thority citation  removed 28287 

372.301—372.303  (Subpart  C)  Au- 
thority citation  removed 28287 


373.101—373.105  (Subpart  A)  Au- 
thority citation  removed 28287 

373.201  (Subpart  B)  Authority  ci- 
tation removed 28287 

374.101—374.113  (Subpart  A)  Au- 
thority citation  removed 28287 

374.201  (Subpart  B)  Authority  ci- 
tation removed 28287 

374.301—374.319  (Subpart  C)  Au- 
thority citation  removed 28287 

374.401—374.405  (Subpart  D)  Au- 
thority citation  removed 28287 

377.101—377.105  (Subpart  A)  Au- 
thority citation  removed 11624. 

28287 
377.201—377.217   (Subpart  B)   Au- 
thority citation  removed 11624. 

28287 
382  Controlled  substances  and  al- 
cohol testing  rates 2172 

385.3  Amended 60042 

385.9  Re  vised 60042 

385.11  Revised 60042 

385.13  Revised 60042 

385.15  Revised 60043 

385.17  Revised 60043 

385.19  Revised 60043 

385  Appendix  B  revised 60043 

386  Authority  citation  revised 12414 

386  Appendix  A  amended;  Appen- 
dix B  added 12414 

393.5  Amended 8339.  24466 

393.55  Added 24465 

393.60  Revised 1387 

393.75  (f)  revised;  (g)  and  (h) 
added;  authority  citation  re- 
moved   8339 

395  InterpreUtlon 16697 

Chapter  V-Natlonal  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

533.5  (a)  Table  IV  revised 16701 

538  Petition  denied 15322 

541     Appendixes     A     and     A-I 

amended 52045 

553  App)endix  A  amended;  Appen- 
dix B  added 26514 

571  Petition  denial 19839 

571.101  Amended;  eff.  5-27-99 28926. 

28927 
571.105  Amended;  eff.  3-1-99 12664 

571.108  Amended 8145 

571.109  Amended;  eff.  5-27-2003 28914. 

28916.  28919 


note:  BoWkJC*  pag«  numbea  Indfccrt*  19?7  changes. 
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TITLE  49  Chapter  V-Con. 

571.111  Amended;  eff.  5-27-99 28929. 

28930.  28931 

571.116  Amended;  eff.  5-27-99 28932 

571.117  Amended:  eff.  5-27-2003 28920 

571.119  Amended;  eff.  5-27-2003 28921 

571.120  Amended;  eff.  5-27-2003 28921 

571.121  Amended 7727 

571.123  Amended;  eff.  5-27-99 28933. 

28934 
571.131  Amended 29143 

571.201  Amended 28 

571.202  Amended;  eff.  5-27-99 28935 

571.203  Amended;  eff.  5-27-99 28935 

571.204  Amended;  eff.  5-27-99 28935 

571.207  Amended;  eff.  5-27-99 28935 

571.208  Corrected 51379 

Amended 62441 

Amended 3666 

571.209  Amended;  eff.  5-27-99 28936 

571.210  Amended;  eff.  5-27-99 28941, 

28943 
571.214  Amended 16140 

571.219  Amended;  eff.  5-27-99 28946, 

28947 

571.220  Amended;  eff.  5-27-99 28948 

571.222  Amended;  eff.  5-27-99 28948, 

28951 

571.223  Amended 3662 

571.224  Amended 3662 

571.301  Amended;  eff.  5-27-99 28953 

571.302  Amended;  eff.  5-27-99 28954, 

28956 

572.31  (a)(3)  revised 5747 

572.35  (c)(1)  and  (2)(iv)  revised 5748 

572.40  (b)  revised 16140 

572.41  (a)  introductory  text.  (4) 
and  (c)  revised 16140 

572.43  (a)  revised 16140 

589  Petition  denial 19839 

593  Appendix  A  revised 52267 

595  Added 62442 

595.5  (b)(3)  introductory  text  and 

(1)  revised 67754 

Chapter  VI— Federal  Transit  Ad- 
miriistration.      Department      of 

Transportation  (Parts  600—699) 

653  Notice 418 

654  Notice 418 

Chapter  VII— National  Railroad 
Passenger  Corporation  (AM- 
TRAK)  (Parts  700-799) 

701  Revised 7311 

Note:  Boklfoce  poge  ntimtwre  Irxflcot*  1997  chongM. 


Chapter  X— Surface  Transpor- 
tation Board.  Department  of 
Transportation  (Parts 

1000-1399) 

1002.1  (a).  (eXD  and  (fK6)  table 
revised , 8146 

1002.2  (f)  revised 8146 

(g)  reinstated;  CFR  correction 

19195 

1039.11  (a)  table  amended 19665 

1111  Authority  citation  revised 

2639 

1111.1  (a)  amended;  (a)(1)  through 

(10)  and  (d)  added 2639 

1111.8  Amended 2639 

1111.9  Redesignated    as    1111.10; 
new  1111.9  added 2639 

1111.10  Redesignated  flrom  1111.9; 
(a)  revised 2639 

1152  Authority  citation  revised 

28290 

1152.27  (n)  added 28290 

1155  Removed 28291 

1241  Authority  citation  revised 

51380 

Policy  statement •. 65378 

1241.14  Removed 51380 


Proposed  Rules: 


7... 
10. 
37. 


18855 

.55380,  63304 
14560 


38 14571 

171 63306 

172 63306.  66903 

174 66903 

175 63306.  66903 

176 66903 

177 66903 

191 67602 

192 51624.  62543.  67602.  67608 

5339 

193 67602 

5918 

194 67602 

195 56141.  62543,  65635.  67602,  67608 

5339,  5918,  9993.  27903 

213 65401 

216 55204 

28496 

223 55204 

28496 

229 55204 

^.^ 28496 

231 55204 


17  Critical 


Note:  BokJft 
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28496 

232 55204 

195.  1418,  2647,  28496 

238' 55204 

28496 

243 65478 

350 60817 

365 7362 

375 27126 

376 *7821 

377 27126 

383 10180 

384  10180 

385 7362 

387 7362 

390 19457 

393     8606,  17812.  26759 

395 19457 


397. 
531, 


.15362 

...5774 


544  24519 

571      55562.  63306 

46,  6144,  10355,  14674,  16215,  19467, 

20564 

572 *4546 

575      17974,  27911 

653 10183 

654 10183 

701 61070 

1000^1399  (Ch.  X) 54820.  64193 

1146 27253 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fisti  and 
Wildlife  Service.  Department  of 
me  Interior  (Parts  1-199) 


17  Critical  habitat  designation 


.9967 


Petition 25177 

17.3  Amended 8870 

17.11  (h)  table  amended 59622.  64320. 

66303 

(h)  toble  amended 694.  1763.  3843. 

12686.  13150.  14379,  26630 

17.12  (h)  table  amended 54807,  61925 

(h)  table  amended 19849 

17.22  (b)(5)  and  (6)  added 8871 

17.32  (bK5)  and  (6)  added 8871 

17.42  (f)  added 59622 

17.84  (k)  added 1763 

17.95  (b)  and  (e)  amended 14379 

17.108  (a)(7)  added 63037 

20.134  (b)  revised;  (c)  removed 63611 


21.47  Added 10560 

23.23  (f)  table  amended 26741 

32.70  Amended 2182 

38  Added 11626 

Ctiapter  II— National  Marine  Flsti- 
eries  Service,  National  Oceanic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

216.111—216.118   (Subpart   J)   Re- 
vised; eff.  2-2-98  through  12- 

31-02 5283 

217.12  Amended;  interim 17955 

222  Authority  citation  revised 8872 

Technical  correction 23226 

222.3  Added 8872 

222.22  (g)  and  (h)  added 8872 

222.34       Added;       eff.       11-27-97 

through  7-31-98 63470 

226  Critical  habiUt  designation 

9967 

226.22  Introductory  text  amended 
1393 

226.23  Added 1393 

226  Table  4  added 1394 

Figure  9  added 1395 

227  Authority  citation  revised 13371 

Technical  correction 23226 

227.4  (m)  and  (n)  added 13371 

227.72     (e)(2)(iv)(B)     and     (4)(iv) 

amended;    (e)(4)(iii)    revised; 

interim 17956 

229  Fishery  list 5748 

229.31  Added 51813 

(b)  and  (c)(2)  revised 27861 

229  Figure  1  added 27861 

230  Quotas 16701 

260  Inspection  fees 67585 

285  Inseason  adjustments. ...51608,  53247, 

66828 

Temporary  regulations 52666 

Fishery  opening 53577 

285.2  Amended;  interim 669 

285.3  (a)  revised;  interim 669 

285.9  Added;  interim 669 

285.22    (a)(3)  revised 27865 

285.31  (a)(22)  revised;  interim 669 

Ctiapter  III— International  Regu- 
latory Agencies  (Fistiing  and 
Wtialing)  (Parts  300-399) 

300  Technical  correction 15324 

300.63  (b)  revised 13009 


Note:  BoWtaco  poge  numb«f»  lixflcoto  1997  changes. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1997  THROUGH  MAY  29.  1998 


TITLE  50  Chapter  Ill-Con. 

(c)  added 24752 

Chapter  VI— FIstiery  Conservation 
and  Management,  National 
Oceanic  and  Atmosptieric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

600  Specifications 419 

Heading  revised 7073,  24229 

Technical  correction 10677 

Fishery  management  measures 

24970 

Regulations    at    62    FR    66531, 

comment  period  extension 8607, 

26250 

600.5  (a)  and  (b)  amended 7075 

600.10  Amended;  interim 66551 

Amended 7073,  7075 

600.15  (b)(7)  removed:  (b)(8) 
through  (13)  redesignated  as 

(b)(7)  through  (12) 7073 

600.105  (a),  (b)  and  (c)  amended 

7075 

600.115  (a)  and  (b)  amended 7075 

600.205  (a)  and  (b)  amended 7075 

600.210  (a)  amended 7073 

600.215  (a)(4)  amended 7073 

(a)(3)  amended 7075 

600.225  (b)(2)  amended 7075 

600.230  Amended 7073 

600.235  (c)  amended 7073 

(a)  amended 7075 

600.245  (a)  amended 7075 

600.305  (a)(2).   (3).   (cXD  and  (3) 

amended 7075 

(a)(2)  and  (3)  amended;  (c)(1). 
(3),    (11)    and    (12)    revised; 

(c)(13)  removed 24229 

600.310  (b)  and  (f)(3)  introductory 

text  amended 7073 

(cK7Ki).  (iii),  (f)(1),  (2)  Intro- 
ductory text,  (5)  and  (h)  in- 
troductory text  amended 7075 

Revised 24229 

600.315  (e)(3)  and  (4)  redesignated 
as  (e)(4)  and  (5);  new  (eX3) 
added;  (c)(2),  (3),  (e)(1)  intro- 
ductory text,  (ii)  and  new  (4) 

revised 24233 

600.320  (c)  amended 7075,  24234 

600.325  (c)(3)(ii)  amended 7075 

(c)(3)(il)  revised 24234 

600.330  (cX2)  amended 7073 

(c)  introductory  text,  (1)  and 
(2)  amended 7075 


(a),  (bXD  and  (cX2)  revised;  (c) 
Introductory    text    and    (1) 

amended 24234 

600.340  (bXD  and  (2Xiil)  amended 

7075 

(bXD  amended 24234 

600.345  Added 24234 

600.350  Added 24235 

600.355  Added 24236 

600.405  Amended 7075 

600.415  (cX2)  amended 7075 

600.501  (aXD.  (b).  (eXlXi).  (v)  and 

(1)  amended 7075 

600.502  (f)(1)  amended;  (g).  Table 

1  and  Table  2  revised 7073 

600.504  (aXl)  and  (bX5)  amended 
7075 

600.505  (aXl),  (2).  (4),  (5),  (6),  (8), 

(28)  and  (bXD  amended 7075 

600.506  (a),  (bXD,  (2),  (cX2),  (g)(2) 
and  (j)(l)  introductory  text 
revised;  (0,  (hXD,  (2Xlii), 
(3X11)  and  (jX2Xl)  amended 


.7074 


(b)  Introductory  text  and  (h)(3) 
Introductory  text  amended 

7075 

600.507  (a)(4)  and  (1)  amended 7075 

600.511  (cXD  amended 7075 

600.512  (a)  amended 7075 

600.515  Amended 7075 

600.516  (c)  amended 7075 

600.518      (bX3)      and      (eXDdv) 

amended 7075 

600.520    (bX2Xii).    (Iii)    and    (3) 

amended 7075 

600.610  (aXl)  amended 7075 

600.615  (d)(2)  revised 7075 

600.725  (a),  (b),  (d),  (f).  (g),  (h).  (J). 

(k)  and  (p)  amended 7075 

(p)  redesignated  as  (t);  new  (p) 

through   (s)   and   (u)   added; 

new  (t)  revised 27217 

600.730  (a)  amended 7075 

600.735  Amended 7075 

600.740     (a)     introductory     text 

text,  (4).  (b)  and  (c)  amended 


.7075 


600.745  (a),  (bXD.  (2)  introduc- 
tory text.  (vill).  (3X1)  intro- 
ductory text.  (il).  (ill)  intro- 
ductory text,  (iv),  (v),  (c)(2), 
(dXD.  (2)  introductory  text, 
(2Xx).  (3X1)  and  (11)  introduc- 
tory text  amended 7075 

600.746  Added 27217 


NOTE: 


BoMtoce  page  numben  Indteato  1997  changes. 


Note:  Bote 


MAY  1998  1» 
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600.750  Amended 7075 

600.805—600.815        (Subpart        J) 

Added;  interim 66551 

600.905—600.930       (Subpart       K) 

Added;  interim 66555 

622  Temporary  regrulations 52045, 

61700.  63677.  66304.  67010 

Temporary  regiilations 1772,  6109, 

10154,  11628,  15784,  15785,  18147 
Fishery  opening 9158 

622.1  Table  1  amended 10565 

622.2  Amended 10565,  18144 

622.4  (d)  and  (p)  revised 67721 

(a)  introductory  text,  (2)  head- 
ing, (ix),  (g)  and  (i)  through 

(1)  revised 67722 

Regulation  at  62  FR  67721  eff. 

date  corrected  to  12-30-97 290 

(a)(2)(iv),  (V),  (vl)  and  (g)  re- 
vised;     (a)(2)(iii)      and     (q) 

added;  (d)  amended 10565 

(a)(2)(ii),   (o)  heading,   (1)  and 

(2)  amended 10569 

622.5  (a)(l)(i)  revised 10567 

622.6  (b)  revised;  (c)  and  (d)  re- 
moved  10567 

622.7  (a),  (b)  and  (c)  revised 67722 

Regulation  at  62  FR  67722  eff. 

date  corrected  to  12-30-97 290 

(aa)  added;  interim;  eff.  5-14-98 

through  11-16-98 27488 

622.9  Added;  interim;  eff.  5-14-98 

through  11-16-98 27488 

622.31  (d)  removed;  (e)  through 
(k)  redesigrnated  as  (d) 
through  (j) 10567 

622.32  (c)(1)  revised 10667 

622.34  (c),  (g)  introductory  text 
and  (1)  amended;  (1)  revised 
67722 

Regulation  at  62  FR  67723  eff. 
date  corrected  to  1-1-98 290 

(1)  suspended;  (m)  added;  eff.  4- 
29-98  through  10-13-98;  in- 
terim  18146 

622.35  (e)(2Xl)  revised 10567 

622.36  Introductory  text  through 
(c)  redesignated  as  (b)  intro- 
ductory text  through  (3);  (a) 
added 67723 

622.37  Regulation  at  62  FR  47766 

eff.  date  extended 67715 

(d)(3)  revised 444 

(c)(1)  revised 10567 

622.38  (a)  revised;  (h)  added 10567 


622.39  (a)(2)(iv)   added;    (bXDdi) 

and  (V)  revised 67723 

(c)(lKii)  revised 8356 

(b)(l)(iii)  suspended;  (b)(l)(iv) 
added;  eff.  4-29-98  through 
10-13-98;  interim 18147 

622.40  (b)(3)(i)  introductory  text 
amended 10568 

622.41  (c),  (d)(1)  and  (3)  revised 
10568 

(h)  added 18144 

(h)(2)  suspended;  (h)(3)  added; 
eff.  5-14-98  through  11-1&-98 
27500 

622.42  (a)(l)(l)  revised 67723 

(c)(l)(i)  and  (2)(ii)  revised 8356 

(c)  introductory  text  amended 

10569 

(a)  suspended;  (g)  added;  eff.  in 
part  5-14-98  through  10-13-98 
and  4-14-98  through  10-13-98; 
interim 18147 

622.43  (a)(5)  amended;  (e)  revised 
67723 

(a)(3)(i)  and  (11)  revised;  (c) 
added 10569 

622.44  (a)(1)  introductory  text 
added;  (a)(l)(iii)  and  (2)(i)  re- 
vised; (b)(2)  amended 8356 

(a)(2)(ii)(B)  introductory  text 
revised 10569 

(a)(2)(ii)(A)(2)(i).  (bXDd)  and 
(ii)  Introductory  text  amend- 
ed  10569 

622.45  (d)(2)  amended;  (h)  added 
10569 

622.48  (d)(1)  amended;  (c)  revised 

10569 

(i)  added 18144 

622  Appendix  A  amended 67723 

Appendix  D  amended;  eff.  5-14- 

98  through  11-16-98 27500 

630  Temporary  regxilations  ...12687,  23682 

630.1  (b)  revised 55361 

630.2  Amended 55361 

630.4  (a)  revised 55361 

630.7   (c)  revised;   (bb)  and  (cc) 

added 55361 

630.21  Revised 55361 

630.23  (a)  and  (b)  amended 55362 

630.24  (a)  redesignated  as  (aXD; 
(aX2)  and  (bX5)  added;  (bXD. 
(2),  (3),  (c).  (dX4)  and  (e)  re- 
vised  55362 

630.25  Heading  and  (aXD  revised; 

(b)  amended 55362 


Note:  Botdtace  page  numbers  Indicate  1997  changes. 
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CHANGES  OCTOBER  1,  1997  THROUGH  MAY  29,  1998 


TITLE  50  Chapter  VI -Con. 

644.5      Suspended;      eff.      3-27-98 

through  9-2a-98;  interim 14033 

644.10  Added;  eff.  3-27-98  through 

9-23-98;  interim 14033 

644.21  (a)  and  (d)  suspended;  (e) 
added;  eff.  3-27-98  through  9- 

23-98 14034 

648  Quotas 52277.  55342.  67754 

Temporary  regulations 64765 

Quotas 445,  3478.  13563.  23227 

Temporary  reg\ilations 2182.  27866 

Technical  correction 2184 

Certification 11852 

648.2  Corrected 513*1 

Amended 11593,  27484 

648.4  (c)(2)(3XB)  corrected 51351 

{a){3)(i)(B)(2)  removed; 

(a)(3)(l)(C),     (5)(1)(A)(2),     (C), 
(ii)(A)(2),  (C).  (6)(i)(A)(2)  and 

(Ore  vised 63875 

(a)(1)  introductory  text  revised 

11593 

(a)(4)(i)  added 27484 

648.10  (f)(2)  correctly  revised 51351 

(c)(5)  revised;  (f)(3)  added 11593 

(d)  and  (fX3)(i)  revised 15329 

648.13  (d)  added 63875 

648.14  (a)(89)  correctly  revised 52274 

(j)(9)  added 63875 

(u)(l)  revised 66310 

(a)(13).  (31Xili).  (33),  (35),  (36). 

(37),  (47).  (55),  (b). 

ductory    text,    (d) 

tory  text,  (e),  (g) 

tory  text,  (t)  and 

vised;     (a)(31)(ii) 

(a)(31)(iv).    (104)    and    (c)(22) 

through  (25)  added 11594 

(a)(110)  and  (111)  added;  in- 
terim   15326 

(a)(101),  (c)(7).  (10).  (24)  and  (25) 
revised;  (a)(112)  added 15330 

(a)(112)  correctly  designated 19850 

(a)(23),  (24),  (25)  and  (x)(l)(ii) 
revised;  (a)(105)  through  (109) 
and  (113)  added;  (x)(l)(iii) 
amended 27484 

648.15  (b)(4)  added 27485 

648.17  Added 11595 

648.23  (a)  introductory  text  re- 
vised   1774 

648.53  (d)  revised 11595 

648.57  Added;  interim 15326 

648.73  (d)  added 27485 

648.75  Introductory  text  added 27485 

648.76  Added 27485 


(c)  intro- 
introduc- 
introduc- 
(x)(4)  re- 
amended; 


648.80  (d)(2)  and  (3)  revised;  (d)(5) 
added 7730 

Introductory  text  revised 11595 

(a)(5)(i)  and  (8)  revised 15330 

(aX8)(i)  corrected 25416 

648.81  (a)(2)(il).  (b)(2)  introduc- 
tory text.  (c)(2)(i)  and 
(f)(2Xil)  revised;  (aX2Xiil) 
added 7730 

(aX2Xi).  (c)(2Xii)  and  (f)(2Xil) 
revised 11595 

(d).  (g).  (h)  and  (j)  revised;  (n) 
added 15331 

(gXlXi)  corrected 25416 

648.82  (a)  revised 11595 

648.83  (aXl)  introductory  text  re- 
vised  11595 

648.86  Introductory  text  and 
(bX3)  added;   (bXD   heading, 

(i),  (ii)  and  (2)  revised 11595 

(aXlXi),   (ii).   (b)  introductory 

text,   (1)   introductory   text. 

(i).     (ii)     and     (3)     revised; 

(aXlXiii)  and  (b)(4)  added 15332 

Corrected 25416 

648.87  Heading,  (a)  and  (b)  cor- 
rectly revised 52274 

(a)  introductory  text.  (l)(i)  and 

(ii)  revised;  (aX3)  added 15333 

(aXlXi)  corrected 19580 

648.100  (a)  revised 66310 

648.103  (c)  revised 63875 

(b)  revised 27868 

648.104  (aXD  revised;  (f)  added 63876 

648.105  (a)  revised 27868 

648.142  Revised 27868 

648.143  (a)  amended 66310 

(a)  revised;  (b)  redesignated  as 

(c);  new  (b)  added 27868 

648.144  (aKlXi)  amended 66310 

648.145  (c)  amended 11160 

660  Restrictions 51381,  51814 

Fishery  mana«:ement  measures 

53577,61701 

Inseason  adjustments 60788,  63876 

Specifications 419 

Technical  correction 10677 

Inseason  adjustments 17736 

Fishery  management  measures 

24970,  24973,  26250 

660.12  Amended 20540 

Corrected 29355 

660.42  (aX9)  and  (b)(5)  revised 20540 

660.45  (b)  revised 20540 


Note:  BokJfoce  page  numbers  irKllcate  1997  change*. 
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660.48  (a)(7)  revised:  (a)(8)  redes- 
igmated  as  (a)(9);  new  (a)(8) 
added 20540 

660.50  (b)(2)  revised 20541 

678  Temporary  regulations 14837 

Quotas 29355 

679  Reallocation 51609.  M973.  55539 

Temporary  regrulations     52046,  53579, 

54397.  54592.  5S6M,  59623,  61457. 
63877.  63878.  64766.  67754,  68229 

Inseason  adjustments 52275 

Fishery  management  measures 

65622,65626 

Apportionment 66031 

Temporary  regrulations 4600,  6110, 

6111,  6881,  9745.  9974.  10569,  11160. 

11629.  12415.  12416.  12688,  12697. 

12698,  13150,  16705,  17737,  19666, 

19850,  20541,  24984.  27869 

Specifications 12027 

Implementation 13798 

Quotas 14379 

Apportionment 18848 

679.1  (d)(2)  revised 59298 

679.2  Amended 63890.  66831 

Amended 8360.  11168,  13011 

679.5  (1)(2)  revised 59299 

(l)(l)(iv)  revised 60669 

(c)(3Kll)(G)  and  (e)(2)(ii)(F) 
added 63890 

679.7  (g)(1)  revised 67760 

(b)  added 8360 

679.20  (g)(5)(ii)  revised 63890 

(a)(8)    redesignated    as    (a)(9); 

new  (a)(8)  and  (c)(6)  added 68228 

(b)(l)(iii)  and  (iv)  redesignated 
as  (b)(l)(iv)  and  (v);  new 
(b)(l)(iii)  added;  (c)(l)(lii). 
(2)(ii).  (3)(iii)  and  (0(2)  re- 
vised  8360 

(c)(5)  amended;  (i)  added 13011 

679.21  (e)(lXiil)  through  (vi)  and 
(7)(iv)  through  (vii)  redesig- 
nated as  (e)(l)(iv)  through 
(vii)  and  (e)(7)(v)  through 
(viii);  (e)(3)(ii)(A),  (C)  and  (6) 
revised;    new    (e)(lKiii)    and 

new  (7Kiv)  added 66831 

(e)(3)  through  (8)  redesignated 
as  (e)(4)  through  (9);  new 
(e)(3)  added;  new  (e)(7)(i)  re- 
vised  8361 

(e)(3KivXD)  revised 11168 

679.22  (c)  revised 13011 

679.23  (d)(1)  revised 11168 


679.24  (e)(2)(iv)  introductory  text 
ad  (A)  through  (D)  redesig- 
nated as  (e)(3)  introductory 
text,  and  (i)  through  (iv); 
(e)(1).  (2)(ii)  and  new  (3)  in- 
troductory text  revised 11167 

679.27  Added 63890 

(a)  and  (b)  revised 65351 

679.28  Added  (effective  date  pend- 
ing in  part) 5843 

679.31  Revised 8361 

679.40  (a)(5)(ii)(B)  revised 59299 

679.42  (c)  revised 60669 

(c)(2)(iii)  corrected 6631 1 

(b)  re  vised 11167 

679.50  (i)(2)(xiv)(E)(4)  revised 60182 

(c)(l)(i).   (ii).   (3)   introductory 

text,  (d)(1)  and  (2)  revised 63891 

Heading,  (c)(l)(vi).  (vii), 
(i)(l)(i).  (iii).  (2Xxiv)  intro- 
ductory text.  (G)  and 
(JX7)(iv)  revised; 

(h)(2)(iKA)(4)  removed: 

(h)(2)(l)(AX5)  redesignated  as 

(h)(2)(i)(A)(#) 67760 

(cX2Xiv)  revised 11168 

679.64  Revised 68231 

679  Tables  1  and  3  amended 60670 

Appendix  A  added 5845 

Appendix  A  correctly  des- 
ignated  8361 

Tables  3  and  10  amended 11168 

Table  2  amended 13011 

Tables  10  and  11  amended 13012 

Table  11  revised 15335 

697.2  Amended;  interim 10155 

697.7  (c)  added:  interim 10155 

Corrected 14042 

Proposed  Rules: 

14  64335 

3298 

17  ....!..... .52679.  54018.  54020,  54028.  55563, 

55774.  59334.  60676.  61953.  62276. 

63062.  64337,  64340,  64799.  64800. 

65237,  65783.  65787,  66325.  66583. 

67041,67324 

1418.  1948,  3301,  3863,  3877,  4207,  4608, 

10817.  13819.  13825.  14060.  14414. 

14641.  14885,  14892,  15142,  15152. 

15158.  15164,  15808,  15813.  15820. 

16217.  16218,  16294,  17350,  17981, 

26764,  27255,  28343,  28963,  29367 

18  5340 

20..... 13748. 14415.  27548,  28343.  29518 

21 15698 


Note:  BokUoce  page  numbers  Indtccrte  1997  changes. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  MAY  29.  1998 


TITLE  50   Proposed  Rules: -Con. 

23 64347 

4613 

32 53773 

36 13158 

100 66216 

'. 7387 

216 55564.  61077 

217 24148 

222 59335 

1807.  11482,  13832,  19468 

226 62741.  66584 

4212,  4615,  11482,  11750,  11774,  23710 

227 54018.  66325 

1807.  11482. 11750.  11774.  11798,  13832, 

19468,  23711 

229 65402 

285 54035.  63308 

16220,  17353,  20565 

300 1812.  3693,  11401,  11649 

424 16955 

425 66325 


600 55774.  59386,  65055.  66844,  67608 

4618,  11402,  12427,  15375,  24522,  26570 

622 53278.  55205.  58703.  65056,  68246 

1813.  6004,  23711.  24522 

630 54035.  63308 

642 53281 

644 54035,  63308 

17363,  19235,  20565 

648 53589.  54427,  55211.  55849,  60676. 

62543.  63064,  63309,  65055,  66844 

466,  2651.  6510,  6699,  6701,  9500,  9771, 

13028,  25442,  27256,  27550 

654 20162.  26765 

660 55212.  66049.  67610 

2195,  3532.  13833,  14675,  19878,  27035 

678 54035,  63308 

679 59844.  60060.  60682.  62545,  63690, 

65402.  65635.  65638.  65644.  67041 

2654,  5777,  8387,  10583.  13161,  15376, 

16223,  18863,  23261,  23712 
697 18178 


62  FR  Page 

36337-35657  . 
35659-35945. 

35947-36197  . 

36199-36446  . 

36447-36643  . 

36645-36963  . 

36965-37124  , 

37125-37484 

37485-37706 

37707-38014 

38015-38202 

38203-38420 

38421-38896 

38897-39100 

39101-39414 

39415-39745 

39747-39916 

39917-40251 

40263-40425 

40427-40726 

40727-40910 

40911-41247 

41249-41803 

41805-42036 

42037^2208 

42209-42383 

42385-42645 

42647^2895 

42897-13065 

43067-43267 

43269-43452 

43453-43628 

43629-43916 

43917^4065 

44067-44198 

44199-44390 

44391-44533 

44535-44879 

44881-45139 

45141-45292 

45293-45521 

45523-45708 

45709-46173 

46175-464  3C 

46431-1666G 

46665-4686; 

46867 -4713( 

47137-4735( 

47359-1756( 

47551-4774; 

47745-4791; 

47913-4816; 

48165-48441 

48449-4872! 

48731-4893- 

48936-49111 

49121-49411 


Note:  BoMfocs  page  nunib«»  indicate  1997  changes. 
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1997 
62  FR  Page 

35337-35657 July  1 

35659-35945  


35947-36197  . 
36199-36446. 
36447-36643  . 
36645-36963  . 
36965-37124  . 
37125-37484  . 
37485-37706  . 
37707-38014  . 
38015-38202  . 
38203-38420  . 
38421-38896  . 
38897-39100  . 
39101-39414  . 
39415-39745  , 
39747-39916 
39917^0251 
40253-40425 
40427-40726 
40727-40910 
40911-41247 


2 
3 
7 
8 
9 
10 
11 
14 
15 
16 
17 
18 
21 
22 
23 
24 
25 
28 
29 
30 
31 


41249-41803 Aug.  1 


41805-42036  . 
42037-42208  . 
42209-42383  . 
42385-42645  . 
42647-42895  . 
42897-43065  . 
43067^3267  . 
43269^3452  . 
4345^-43628  . 
43629-43916  . 
43917-44065  . 
44067-44198  . 
44199-44390  . 
44391-44533  , 
44535-44879  , 
44881^5139 
45141^5292 
45290-45521 
45523^5708 
45709-46173 


4 

5 

6 

7 

8 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

25 

26 

27 

28 

29 


46175-46430 Sept.  2 

46431-46663  

46665-46865  

46867-47136  

47137^7358 

47369-47550 

47551-47743  

47745-47912  

47913-48163  

48165-48448  

48449-48729 

48731-48934  

48935-49119  

49121-49416  


49417^9588  . 

49589-49904  . 

49905-50228  . 

50229-50477 

50479-50848 

50849-50994 

50995-51366 


3 

4 

5 

8 

9 

10 

11 

12 

15 

16 

17 

18 

19 


22 
23 
24 
25 
26 
29 
30 


51367-51591 Oct.  1 


51593-51757  . 
51759-52003  . 
52005-52224  . 
52225-52469  . 
52471-52651  . 
52653-52927  . 
52929-53221  . 
53223-53527  . 
53529-53710  . 
53711-53928  . 
53929-54338  . 
54339-54568  . 
54569-54756  . 
54757-55139  , 
55141-55327  , 
55329-55493 
55495-55724 
55725-56048 
56049-58620 
58621-58874 
58875-59273 


2 

3 

6 

7 

8 

9 
10 
14 
15 
16 
17 
20 
21 
22 
23 
24 
27 
28 
29 
30 

31 


59275-59557 Nov.  3 

59559-59771  . 
59773-69990  . 
59991-60154  . 
60155-60449  . 
60451-60635  . 
60637-60762  . 
60763-60993  . 
60995-61205  , 
61207-61432  , 
61433-61618 
61619-61896 
61897-62237 
62239-62494 
62495-62686 
62687-62944 
62945-63246 
63247-63439 


4 
5 
6 

7 
10 
12 
13 
14 
17 
18 
19 
20 
21 
24 
25 
26 
28 
63441-63625 Dec.  1 


63627-63823  . 
63825-64130  . 
64131-64261  . 
64263-64509  . 
64511-64675  . 
64677-65003  , 
65005-65195  , 
65197-65308 
65309-65592 
66593-65739 
65741-65990 
65991-66250 


2 

3 

4 

5 

8 

9 

10 

11 

12 

15 

16 

17 
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1998 


18 
19 
22 
23 
24 
29 
30 
31 


66251-66493  ... 
66495-66811  ... 
66813-66971  ... 
66973-67256  ... 
67257-67547  ... 
67549-67692  ... 
67693-68138  ... 
68139-68530... 

63  FR  Page 

1-137 Jan.  2 

5 

6 

7 

8 

9 

12 

13 

14 

15 

16 

20 

21 

22 

23 

26 

27 

28 

29 

30 

5223-5445 Feb.  2 


139-397 
399-653  ... 
655-1050  . 
1051-1320 
1321-1733 
1735-1887 
1889-2133 
2135-2304 
2305-2591 
2593-2871 
2873-3015  , 
3017-3246  , 
3247-3445  . 
3447-3633  . 
3635-3790  , 
3791-4150  , 
4151-4364  . 
4365-4552  . 
4553-5222  . 


5447-5720 
5721-5857  . 
5859-6043  . 
6045-6468  ., 
6469-6625  .. 
6627-6837  ., 
6839-7056.. 
7057-7277  ., 
7279-7637  ., 
7639-8055.. 
8057-8340  .. 
8341-8558.. 
8559-8833  .. 
8835-9083  .. 
9085-9397  .. 
9399-9718  .. 
9719-9923  .. 
9925-10122 


3 

4 

5 

6 

9 

10 

11 

12 

13 

17 

18 

19 

20 

23 

24 

25 

26 

27 


10123-10287 Mar.  2 


10289-10490 
10491-10742 
10743-11097 
11099-11367 
11359-11579 
11581-11818 
11819-11984 
11985-12381 
12383-12602. 


3 

4 

5 

6 

9 

10 

11 

12 

13 


12603-12975 

12977-13110 

13111-13327 

13329-13480 

13481-13771  , 

13773-14018  , 

14019-14327  , 

14329-14599  . 

14601-14801  . 

14803-15068  . 

15069-15272  . 

15273-15738  . 

15739-16084  . 

16085-16386  . 

16387-16668  . 

16669-16876  . 

16877-17047  . 

17049-17305  . 

17307-17665  . 

17667-17930  . 

17931-18115  . 

18117-18306  . 

18307-18815  . 

18817-19166  . 

19167-19378  . 

1937&-19650  . 

19651-19793  . 

19795-20052  . 

20053-20294  . 
20295-20512  . 
20513-20684  . 
23195-23368  . 
23369-23642  . 
23643-24096  . 
24097-24381  . 
24383-24737  . 
24739-24910  . 
24911-25152  . 
25153-25386  . 
25387-25746  . 
25747-26061  . 
26063-26419  . 
26421-26709  . 
26711-26954  . 
26955-27192  ., 
27193-27437  ., 
27439-27661  ., 
27663-27814  ., 
27815-28215  ., 
28217-28473  .. 
28475-28888  .. 
28889-29088.. 
29089-29337  .. 
29339-29528  .. 


16 
17 
18 
19 
20 
23 
24 
25 
26 
27 
30 
31 
Apr.  1 
2 
3 
6 
7 
8 
9 
10 
13 
14 
15 
16 
17 
20 
21 
22 
23 
24 
27 
28 
29 
30 
May  1 
4 
5 
6 
7 
8 
11 
12 
13 
14 
15 
18 
19 
20 
21 
22 
26 
27 
28 
29 


16 
17 
18 
19 
20 
23 
24 
25 
26 
27 
30 
31 
Apr.  1 
2 
3 
6 
7 
8 
9 
10 
13 
14 
15 
16 
17 
20 
21 
22 
23 
24 
27 
28 
29 
30 
May  1 
4 
5 
6 
7 
8 
11 
12 
13 
14 
15 
18 
19 
20 
21 
22 
26 
27 
28 
29 
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LSA 

List  of  CFR  Sections  Affected 


June  1998 


Title  1-16 

Changes  January  2,  1998 
through  June  30,  1998 

Title  17-27 

Changes  April  1,  1998 
through  June  30,  1998 

Title  28-41 

Changes  July  1,  1997 
through  June  30,  1998 


Title  42-50 

^^^^  Changes  October  1,  1997 

ii^ll^H         through  June  30,  1998 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  Is  a  monthly  publication  designed  to 
ead  users  of  the  Code  of  Federal  Regrulatlons  (CFR)  to  amendatory  actions  pub- 
lished In  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  Included  In  this  publication 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  Indicate  where  the  spe- 
cific amendments  begin  In  the  Federal  Register.  Botdtace  page  numbers  undera 
particular  title  Indicate  that  the  page  numbers  span  2  years.  Botdfoce  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

,n£^^tf  J?S^f  ^^^^f"'^®  ^^°'^  ^^^^  publication  using  the  volume  number  (62  FR  for 
o?;i,  ^  °''  ^^®^  ^"'^  ^^®  P^®  number.  Example:  24727  in  bold  cite  as  62  FR 

.^■.^°K  t°^  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  Issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
ft'^^fivTl^T^TPr^?^^^?^  ^^^  ^«  ^^^  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
E^®r^w^^^°^  ^"®^  ^^-^''  ^^^  "^UNE  issue  is  the  ANNUAL  for  Titles  2&-41-  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-60.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover.  ^  o«  cu 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 


INDEXES 

An  INDEX  to  the  dally  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESTIONS 
Rob  Sheehan  was  Chief  Editor  of  the  LSA.  assisted  by  Brian  Swidal   The  LSA 

Sn.SISmiETSie'SLn^^^^^^^  ^-  ^°«^«^-  ^'^'^^  "^^  "^^-  ««-^ 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley.  Acting  Director  Of- 
flce  of  the  Federal  Register.  National  Archives  and  Records  Administration, 
Washington.  DC  20408  or  e-mail  lnfo@fedreg.nara  gov  "lotiaoiuu. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 

(Comprising  o  Complote  CFR  Set) 


eslg^ned  to 

tlons  pub- 

CFR  vol- 

js  are  list- 


imulated 
he  entire 


TNI* 

Stock  Number 

Price 

Revision 
Dote 

1  2  (2  Reserved)      

(869-034-O0001-1)  

(869-034-00002-9)  

(869-034-00003-7) 

5.00 

19.00 

.       700 

»Jan.  1.  1998 

3  (1997  CornpJlatKXi  end  Parts  100  orxJ  101) 

4  

»Jan.  1.1998 
Man.  1.  1998 

5  Ports: 

1-699  

700-1199  

1200-End.  6  (6  Reserved)  

(869-034-00004-5)  

(869-034-00005-3)  

(86&-034-00006-1)  

35.00 
26.00 
39.00 

Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1,  1998 

7  Ports: 

1-26 

27-52       

(869-034-00007-0)  

(869-034-00008-8)  

(869-034-00009-6)  

(869-034-O0010-0)  

(869-034-00011-8)  

(869-O34-00012-«)  

(869-034-00013-4)  

(869-034-00014-2)  

(869-034-00015-1)  

(869-034-00016-9)  

(869-034-00017-7)  

(869-034-O0018-5)  

(869-034-00019-3)  

(869-034-O0020-7)  

(869-034-00021-5)  

(869-034-00022-3)  

24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 
44.00 
34.00 
58.00 
18.00 
33.00 
40.00 
24.00 
33.00 

Jan.  1.  1998 
Jan.  1.  1998 

53-209  

210-299               

Jan.  1,  1998 
Jan.  1.  1998 

300-399  

400-699 

700-899        

Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1,  1998 

900-999  

1000-1199  

1200-1599  

1600-1899          

Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1.  1998 

1900-1939  

1940-1949  

1950-1999  

2000-End  

8  

Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1,  1998 
Jan.  1.  1998 
Jan.  1.  1998 

9  Ports: 

1-199  

200-End  

(869-034-00023-1)  

(869-034-00024-0)  

40.00 
33.00 

Jan.  1.  1998 
Jan.  1.  1998 

0-50 

51-199 

200-499  

500-End  

11    

(869-034-00025-6)  

(869-034-00026-€)  

(869-034-00027-4)  

(869-034-00028-2)  

(869-034-00029-1)  

39.00 
32.00 
31.00 
43.00 
19.00 

Jan.  1.  1998 
Jan.  1,  1998 
Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1.  1998 

12  Ports: 

1-199           

(869-034-0003O-4)  

(869-034-00031-2)  

(869-034-00032-1)  

(869-034-00033-9)  

(869-034-00034-7)  

(869-034-00035-5)  

(869-034-00036-3)  

17.00 
21.00 
39.00 
23.00 
24.00 
44.00 
23.00 

Jan.  1.  1998 

200-219      

Jan.  1.  1998 

220-299                  

Jan.  1,  1998 

300-499  

500-599  

600-End  

13  

Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1,  1998 
Jan.  1.  1998 

U  Ports: 

1-59               

(869-034-O0037-D  

(869-034-0003a-0)  

(869-034-00039-8)  

(869-034-00040-1)  

(869-034-00041-0)  

47:0(J 
40.00 
16.00 
29.00 
23.00 

Jan.  1.  1998 

60-139 

140-199  

200-1199  

1200-End  

Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1.  1998 
Jan.  1.  1998 

15  Ports: 

0-299                 

(869-034-00042-8)  

(869-034-00043-6)  

(869-034-00044-4)  

22.00 
33.00 
23.00 

Jan.  1,  1998 

300-799  

800-End  

Jan.  1.  1998 
Jan.  1, 1998 

CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Com(>rising  a  Complete  CFR  Set) 


1M» 


Stock  Number 


16  Ports: 

0-999 (869-034-00045-2) 

lOOO-End  (869-034-00046-1) 

17  Ports: 

1-199  (869-032-00048^) 

200-239  (86^-032-00049-2) 

240-End  (869-034-0005O-9) 

18  Ports: 

1-399  (869-034-00051-7) 

400-End  (869-034-00052-5) 

19  Ports: 

1-140  (86&-034-00053-3) 

141-199  (869-032-00054-9) 

200-End  (869-032-00055-7) 

20  Ports: 

1-399  (86&-O32-O0056-5) 

400-499  (869-034-00057-6) 

500-End  (869-034-00058-4) 

21  Ports: 

1-99 (869-034-0005&-2) 

100-169  (869-032-00060-3) 

170-199  (869-034-00061-4) 

200-299  (869-034-00062-2) 

300-499  (869-032-00063-8) 

500-599  (869-032-00064-6) 

600-799  (869-034-00065-7) 

800-1299  .: (869-032-00066-2) 

1300-End  (869-034-00067-3) 

22  Ports: 

1-299  (869-034-0006&-1) 

300-End  (86^-032-00069-7) 

23  (869-032-00070-1) 

24PartK 

0-199 (869-034-00071-1) 

20O-499  (869-034-00072-0)  , 

500-699  (869-034-00073-8)  . 

"^00-1699 (869-034-00074-6)  . 

1700-End  (869-O34-0O07S-4)  . 

25   (869-032-00076-0)  . 

26  Ports: 

§§1.0-1-1.60 (86^-034-00077-1)  . 

§§1.61-1.169  (869-032-00078-6)  . 

§§1.170-1.300  (869-032-00079-4)  . 

§§1.301-1.400  (869-034-00080-1)  . 

§§1.401-1.440  (869-032-00081-6)  . 

§§1.441-1.500  (869-034-00082-7)  .. 

§§1.501-1.640  (869-032-O0083-2)  . 

§§1.641-1.850  (869-032-00084-1)  . 

§§1.851-1.907  (869-034-00085-1)  . 

§§1.90fr-1.1000  (86&-034-00086-0)  . 

§§1.1001-1.1400  (869-034-00087-8)  . 

§§1.1401-End  (869-032-00088-3)  . 

2-29  (869-032-00089-1)  . 


Price 


30.00 
33.00 

21.00 
32.00 
40.00 

45.00 
13.00 

34.00 
30.00 
15.00 

26.00 
28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
31.00 
12.00 

41.00 
31.00 
26.00 

32.00 
28.00 
17.00 
45.00 
17.00 
42.00 

26.00 
44.00 
31.00 
23.00 
39.00 
29.00 
27.00 
33.00 
36.00 
35.00 
38.00 
45.00 
36.00 


Revision 
Dote 


Jan.  1.  1998 
Jan.  1.  1998 

Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1998 

Apr.  1.  1998 
Apr.  1,  1998 

Apr.  1.  1998 
Apr.  1.  1997 
Apr.  1.  1998 

Apr.  1,  1997 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1.  1998 
Apr.  1.  1997 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1998 
Apr.  1.  1997 
Apr.  1,  1998 

Apr.  1.  1998 
Apr.  1.  1997 
Apr.  1,  1997 

Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1.  1997 

Apr.  1,  1998 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1998 
Apr.  1.  1997 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1.  1997 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1.  1997 
Apr.  1.  1998 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Sot) 


Revision 

Dote 

ran 

.  1998 

Fan 

.  1998 

^pr 

.  1997 

^pr 

.  1997 

Ipr 

.  1998 

ipr 

.  1998 

i.pr 

,  1998 

Lpr. 

.  1998 

ipr. 

,  1997 

Lpr. 

,  1998 

ipr. 

,  1997 

ipr. 

,  1998 

ipr. 

,  1998 

kpr. 

1998 

.pr. 

1997 

.pr. 

1998 

.pr. 

1998 

>pr. 

1997 

■pr. 

1997 

pr. 

1998 

pr. 

1997 

pr. 

1998 

pr. 

1998 

pr. 

1997 

pr. 

1997 

pr. 

1998 

pr. 

1998 

pr. 

1998 

pr. 

1998 

pr. 

1998 

pr. 

1997 

pr. 

1998 

pr. 

1997 

pr. 

1997 

pr. 

1998 

pr. 

1997 

pr. 

1998 

pr. 

1998 

pr. 

1997 

pr. 

1998 

pr. 

1998 

pr. 

1998 

pr. 

1997 

pr. 

1998 

Title 


Stock  Number 


Price 


30_39                               (869-O32-O0O9O-5)  25.00 

40_49  (869-034-00091-6)  16.00 

50-299 '.       (869-034-00092-4)  19.00 

300-499' (869-034-00093-2)  34.00 

500-599                                (869-034-00094-1/  !«.(» 

600-End  ".'.'.'.'.'.'. (869-034-O0095-9)  9.00 

27  Ports: 

1_199                                       (869-032-00096-^)  48.00 

20(>-End"!!!!!!!'.'.! (869-034-00097-6) 17.00 

28  Ports:.  ^^  ^ 

1.42                                          (869-032-00098-1)  36.00 

43-end  '""!!.!!!!! (869-032-00099-9)  30.00 

29  Ports:  _  _ 
0-99                                        (869-032-O0100-5)  27.00 

100-499 (86&-032-00101-4)  12.00 

500-899                       (869-032-00102-2)  41.00 

900-1899                   (869-032-00103-1)  21.00 

1900-1910  (§§1960  to  1910.999) (869-032-00104-9)  43.00 

1910  (§§1910.1000  to  end)  (869-032-00105-7)  29.00 

1911-1925                  (869-032-00106-5)  19.00 

1926                                     (869-O32-00107-3)  31.00 

1927-'End".!".".!'. (869-032-O0108-1)  40.00 

M  Parts:  o„  ^ 

1_199                             (869-032-00109-0)  33.00 

200-699                          (869-032-00110-3)  *  28.00 

700-End   (869-032-00111-1)  »32.00 

31  Ports:  V 

0-199                           (869-032-00112-0)  20.00 

20a-End  (869-032-00113-8)  42.00 

32  Parts:  ,^^ 

1-39,  Vol.  I 1^00 

1-39.  Vol.  n   i»00 

1-39.  Vol.  in  1800 

1-190                          (869-032-00114-6)  42.00 

191-399                  (869-032-00115-4)  51.00 

400-629                          (869-032-00116-2)  33.00 

630-699    "  "                (869-032-00117-1)  22.00 

700-799                                (869-032-00118-9)  28.00 

800-End' "".'.!".'.". (869-O32-00119-7)  27.00 

^  Parts:  ^  ^ 

1-124                                     (869-032-00120-1)  27.00 

125-199                              (869-032-00121-9)  36.00 

200-End' (869-032-00122-7)  31.00 

34  Ports: 

1-299                            (869-032-00123-6). 28.00 

300-399                        (869-032-00124-3)  27.00 

400-End                    -     (86&-032-00125-1)  44.00 

35  (869-032-00126-0)  15.00 

36  Parts  ^  ^ 
1_199                                       (869-032-00127-8)  20.00 

200-299 (869-032-00128-6)  21.00 

300-End (869-032-00129-4)  34.00 

37                                                  (869-032-00130-8)  27.00 


Revision 
Dote 

Apr.  1,  1997 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1.  1998 

Apr.  1,  1997 
6  Apr.  1,  1997 

July  1.  1997 
July  1.  1997 


July 
July 
July 
July 
July 
July 
July 
July 
July 


1,  1997 
1,  1997 
1,  1997 
1.  1997 
1.  1997 
1,  1997 
1,  1997 
1.  1997 
1,  1997 


July  1.  1997 
July  1.  1997 
July  1.  1997 

July  1.  1997 
July  1,  1997 


2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 


1.  1984 

1.  1984 
1,  1984 
1.  1997 


1997 
1997 
1997 
1997 
1997 


July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 

July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Stock  Number 


Price 


Revision 
Dote 


3«Partr 

0-17 (869-032-00131-6)  34.00 

18-End  (869-032-00132^)  38.00 

39  (869-032-00133-2)  23.00 

40  Ports: 

1-49  (869-032-00134-1)  31.00 

50-51  (869-032-0013^9)  23.00 

52  (52.01-52.1018)  (869-032-00136-7)  27.00 

52  (52.1019-End) (869-032-00137-5)  32.00 

53-59  ;. (869-032-00138-3)  14.00 

60 (869-032-00139-1)  52.00 

61-62  (869-032-00140-5)  19.00 

6a-71  (869-032-00141-3)  57.00 

72-80  (869-032-00142-1)  35.00 

81-85  (869-032-00143-0)  32.00 

86 (869-032-00144-8)  50.00 

87-135  (869-O32-00145-6)  40.00 

136-149  (869-032-00146-4)  35.00 

150-189  (869-032-00147-2)  32.00 

190-259  (869-032-00148-1)  22.00 

260-265  (869-032-O0149-9)  29.00 

26&-299  (869-O32-0015O-2)  24.00 

300-399  (869-032-00151-1)  27.00 

400-424  (869-032-00152-9)  33.00 

425-699  (869-032-00153-7)  40.00 

700-789  (869-032-00154-5)  38.00 

79(>-End (869-O32-00155-3)  19.00 

41  Chapters: 

1.1-1  to  1-10  13.00 

1, 1-11  to  Appendix.  2  (2  Reserved)  13.00 

3-6  14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18.  Vol.  I,  Parts  1-5 13.00 

18,  Vol.  II,  Parts  6-19 13  00 

18,  Vol.  m.  Parts  20-52  13.00 

19-100 13.00 

1-100  (869-032-00156-1)  14.00 

101  (869-032-00157-0)  36.00 

102-200  (869-032-00158-8)  17.00 

201-End  (869-«J2-00159-6) 15.00 

42  Ports: 

1-399  (869-032-00160-0)  32.00       Oct.  1,  1997 

400-429  (869-032-00161-«)  35.00       Oct.  1,  1997 

430-End  (869-032-00162-6)  50.00       Oct.  1.  1997 

43  Ports: 

1-999  (869-032-00163-4)  31.00       Oct.  1.  1997 

1000-end (869-032-00164-2)  50.00       Oct.  1,  1997 

^  (869-032-00165-1)  31.00       Oct.  1.  1997 

45  Ports: 

1-199  (869-032-00166-9)  30.00       Oct.  1.  1997 


July  1,  1997 
July  1.  1997 
July  1.  1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
*July  1.  1996 
July  1.  1997 
July  1.  1997 
July  1.  1997 


3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


1.  1984 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1.  1984 
1,  1997 
1.  1997 
1.  1997 
1.  1997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Comptete  CFR  Set) 


Tltl« 


Stock  Number 


Price 


200-499     (86&-032-00167-7)  18.00 

500-1199 (869-032-O016&-5)  29.00 

120(>-End  (869-032-00169-3)  39.00 

A6  Ports: 

1-40  (869-032-00170-7)  26.00 

41-69  (869-032-O0171-5)  22.00 

70-89  (869-032-00172-3)  11.00 

90-139   (869-032-00173-1)  27.00 

140-155     (869-032-00174-0)  15.00 

156-165    (869-032-00175-8)  ........  20.00 

166-199     (869-032-O0176-6)  26.00 

200-499     (869-032-00177^)  21.00 

500-End   (869-032-00178-2)  17.00 

47  Ports: 

0-19     (869-032-00179-1)  34.00 

20-39    (869-032-00180-4)  27.00 

40-69      (869-032-00181-2)  23.00 

70-79       (869-032-00182-1)  33.00 

80-End  (869-032-00183-9)  43.00 

48  Chopters: 

1  (Parts  1-51)  (869-032-00184-7)  53.00 

1  (Parts  52-99) (869-032-00185-5)  29.00 

2  (Parts  201-299) (869-032-00186-3)  35.00 

a-6    (869-032-00187-1)  29.00 

7_14  (869-032-00188-0)  32.00 

lS-28              (869-032-00189-8)  33.00 

29-End  (869-032-00190-1)  25.00 

49  Ports: 

1_99     (869-032-O0191-O)  31.00 

100-185      (869-O32-00192-8)  50.00 

186-199     (869-032-00193-6)  11.00 

200-399     (869-032-00194-4)  43.00 

400-999      (869-032-00195-2)  49.00 

1000-1199  (869-032-00196-1)  19.00 

1200-End  (869-032-00197-9)  14.00 

50  Ports: 

1-199       (869-032-00198-7)  41.00 

200-599         (869-O32-00199-5)  22.00 

eoO-End  (869-032-00200-2)  29.00 


Revision 
Dote 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 


Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 


1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 


Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 

Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 


CFR  Index  and  Findings  Aids  (869-034-00049-6)  46.00      Jan.  1.  1998 

Compiete  1998  CFR  set 95100  1998 

Microflche  CFR  Edition: 

Subscription  (mailed  as  issued)  

Individual  copies 

Complete  set  (one-time  mailing)  

Complete  set  (one-time  mailing)  

'Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 


247.00 

1998 

1.00 

1998 

247.00 

1997 

264.00 

1996 

8 

The  July  1.  1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  Inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regrvilatlons  In  Parts  1 
to  39,  consult  the  three  CFR  volumes  Issued  as  of  July  1,  1984.  containing  those 
parts. 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49,  consult  the  11  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  to  March  31,  1997.  The  CFR  volume  issued  April  1,  1990,  should  be  retained. 

*No  amendments  were  promulgated  during  the  period  October  1,  1995  to  Septem- 
ber 30,  1996.  The  CFR  volume  issued  October  1,  1995  should  be  retained. 

sNo  amendments  to  this  volume  were  promulgated  durmg  the  period  July  1,  1996 
to  June  30,  1997.  The  volume  issued  July  1,  1996.  should  be  retained. 

Order  from  Superintendent  of  Documents.  Attn:  New  Orders.  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA.  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 
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Other  Reicrted  Publications 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  607.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 555.00 

Individual  copies  8.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  27.00 

Federal  Register  Index: 

Yearly  subscription  25.00 

CFR  Index  and  Finding  Aids  45.00 


Revision  Date 


dally 


1998 


TITl 
Pr« 

ExecuNvi 

July  2,  II 

PLO' 

Revoke 


Correct 
July  2,  1 

PLO' 
Oct.  29.  ] 

PLO' 
Nov.  23,  : 

PLO 
Apr.  16,  ] 

PLO 
Apr.  19,  ] 

PLO 
Oct.  22,  ] 

PLO 
Dec.  17, 

PLO 
Jan.  29, 

PLO 
Feb.  18, 

PLO 
July  1,  1 

PLO 
July  10, 

PLO 
July  24, 

PLO 
Oct.  22,  : 

PLO 
Jan.  13, 

PLO 
Feb.  25, 

PLO 
Mar.  21, 

PLO 
Apr.  21, 

PLO 
Feb.  11, 

PLO 
Feb.  23, 

PLO 
May  4,  1 

PLO 
Sept.  1, 

PLO 
Feb.  19, 

PLO 
Aug.  2,  ] 

PLO 


JUNE  1998 
CHANGES  JANUARY  2.  1998  THROUGH  JUNE  30,  1998 
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TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Executive  Orders 

July  2,  1910  Revoked  In  part  by 

PL0  7324 17014 

Revoked  In  part  by  PLO  7326 

19745 

Corrected 24189 

July  2.  1910  Revoked  In  part  by 

PLO  7332 30250 

Oct.  29.  1910  Revoked  in  part  by 

PLO  7310 25231 

Nov.  23.  1911  Revoked  in  part  by 

PLO  7332 30250 

Apr.  16,  1912  Revoked  in  part  by 

PLO  7324 17014 

Apr.  19.  1912  Revoked  in  part  by 

PLO  7330 26516 

Oct.  22.  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.  17.  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29,  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18.  1913  Revoked  in  part  by 

PLO  7324 17014 

July  1.  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10.  1913  Revoked  In  part  by 

PLO  7324 17014 

July  24,  1913  Revoked  in  part  by 

PLO  7330 26516 

Oct.  22.  1913  Revoked  in  part  by 

PLO  7324 17014 

Jan.  13,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  25,  1914  Revoked  in  part  by 

PLO  7324 17014 

Mar.  21,  1914  Revoked  in  part  by 

PLO  7330 26516 

Apr.  21,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  11,  1915  Revoked  in  part  by 

PLO  7338 30774 

Feb.  23.  1915  Revoked  in  part  by 

PLO  7324 17014 

May  4,  1915  Revoked  in  part  by 

PLO  7317 7824 

Sept.  1,  1915  Revoked  in  part  by 

PLO  7324 17014 

Feb.  19,  1916  Revoked  in  part  by 

PLO  7330 26516 

Aug.  2,  1916  Revoked  in  part  by 

PLO  7330 26516 


Oct.   13,   1916  Revoked  by  PLO 

7334 29426 

Dec.   12,   1917  Revoked  by  PLO 

7327 29426 

Feb.  25,  1919  Revoked  in  part  by 

PLO  7330 26516 

Oct.  27,  1920  Revoked  in  part  by 

PLO  7330 26516 

Apr.  17,  1926  Revoked  in  part  by 

PLO  7332 30250 

Mar.  9,  1927  Revoked  in  part  by 

PLO  7330 26516 

Feb.  14.  1933  Revoked  in  part  by 

PLO  7330 26516 

Mar.  3,  1933  Revoked  in  part  by 

PLO  7330 26516 

Nov.  16,  1933  Revoked  in  part  by 

PLO  7330 26516 

June  15,  1934  Revoked  in  part  by 

PLO  7330 26516 

1819  See  Department  of  the  Inte- 
rior notice  of  June  8,  1998 32676 

9080  Amended  by  EO  13082 26709 

10692  See  EO  13082 26709 

11478  Amended  by  EO  13087 30097 

11590  See  by  EO  13087 30097 

12106  See  EO  13087 30097 

12377  See  EO  13082 26709 

12473  See  EO  13086 30065 

12484  See  EO  13086 30065 

12550  See  EO  13086 30097 

12586  See  EO  13086 30097 

12656  Amended  by  EO  13074 7277 

12708  See  EO  13086 30097 

12767  See  EO  13086 30097 

12C08  See  Notice  of  May  28,  1998 

29527 

12810  See  Notice  of  May  28. 1998 

29527 

12831  See  Notice  of  May  28. 1998 

29527 

12846  See  Notice  of  May  28,  1998 

29527 

12888  See  EO  13086 30097 

12934  See  Notice  of  May  28, 1998 

29527 

12936  See  EO  13086 30097 

12947  See  Notice  of  Jan.  21,  1998 

3445 

12957  See  Notice  of  Mar.  4.  1998 

11099 

12959  See  Notice  of  Mar.  4,  1998 
11099 

12960  See  EO  13086 30097 

13059  See  Notice  of  Mar.  4.  1998 

11099 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2,  1998  THROUGH  JUNE  30,  1998 


TITLE  3   Executive  Orders— Con. 

13010  Amended  by  13077 12381 

13072 6041 

13073 6467 

13074 7277 

13075 9085 

13076 9719 

13077 12381 

13078 13111 

13079 17309 

13080 17667 

13081 24385 

13082 26709 

13083 27651 

See  EO  13084 27656 

13084 27655 

See  EO  13083 27651 

13085 29335 

13086 30065 

13087 30097 

13088 32109 

13089 32701 


Proclamations 

7062 

7063 

7064 


2871 

3243 

3245 

4553 

5717 

5719 

7068 10289 

7069 10487 

7070 


7065. 
7066. 
7067. 


7071 

7072 

7073 

7074 12975 

7075 16385 

7076 


.10489 
.10741 
.11983 
.12973 


7077. 
7078. 
7079. 


16667 

16875 

17307 

18111 

7080 18115 

7081 18811 

7082 19167 

7083 19795 

7084 20051 

7085 20293 

7086 20511 

7087 23369 

7088 24383 

7089 25145 

7090 25147 

7091 25149 

7092 25151 

7093 26415 

7094 26711 


7095 27191 

7096 27663 

7097 27813 

7098 28887 

7099 28889 

7100 30099 

7101 30101 

7102 30103 

7103 30359 

7104 31591 

7106 33229 

7106 33833 

Administrative  Orders 

Memorandums: 

March  5,  1998 12377 

June  1,  1998 31885 

Notices: 

Jan.  2,  1998 653 

Jan.  21,  1998 3445 

Feb.  25.  1998 9923 

Mar.  4,  1998 11099 

May  18,  1998 27661 

May  28,  1998 29527 

May  30,  1998 30363 

Presidential  Determinations: 

No.  9ft-7  of  Dec.  27,  1996  See  No- 
tice of  May  28,  1998 29527 

No.  98-9  of  Jan.  6,  1998 3635 

No.  98-10  of  Jan.  12,  1998 3447 

No.  98-12  of  Jan.  28,  1998 6469 

No.  98-13  of  Jan.  30,  1998 5857 

No.  98-14  of  Feb.  9,  1998 9399 

No.  98-15  of  Feb.  26,  1998 12937 

No.  98-16  of  Mar.  4,  1998 13109 

No.  98-17  of  Mar.  9,  1998 14329 

No.  98-18  of  Mar.  9,  1998 14331 

No.  98-19  of  Mar.  13,  1998 14019 

No.  98-20  of  Apr.  3,  1998 18815 

No.  98-21  of  Apr.  18,  1998 26419 

No.  98-22  of  May  13,  1998 27665 

No.  98-23  of  May  23,  1998 30365 

No.  98-24  of  May  29,  1998 31879 

No.  98-25  of  May  30,  1998 31881 

No.  98-26  of  June  3.  1998 32705 

No.  98-27  of  June  3,  1998 32707 

No.  98-28  of  June  3,  1998 32709 

No.  98-29  of  June  3,  1998 32711 

No.  98-30  of  June  15,  1998 34255 


JUNE  1998 
CHANGES  JANUARY  2,  1998  THROUGH  JUNE  30,  1998 
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TITLE  5- ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1  —  1199) 

251.101  (f)  revised ^ 2306 

317.901  (c)(2)  revised;  Interim 34258 

335.103  (c)(3)(vli)  added;  Interim 
34258 

,^.506  Regulation  at  62  FR  10682 

eonflrmed 26422 

351.606  Regulation  at  62  FR  10682 

confirmed 26422 

351.608  Regulation  at  62  FR  10682 

confirmed 26422 

351.701  (c)(3)  revised 32594 

351.801  (a)(2)  revised 32594 

351.802  (a)(1)  revised 32595 

410.501  (a)  amended 16877 

532.201—532.285   (Subpart   B)   Ap- 
pendix C  amended;  Interim 
6472 

Appendix  B  amended;  Interim 
15089 

551.104  Corrected 2304 

551.206  Corrected 2304 

551.208  (c)  heading  corrected 2304 

575.305  (d)  added;  Interim 34121 

581  Authority  citation  revised 14757 

581.101  Revised 14757 

581.102  (d),  (e)  and  (f)  revised;  (k) 
added 14757 

581.103  (a)(27).    (28).    (b)(14).    (15) 
and  (c)  revised;  (a)(29).  (b)(16) 

and  (17)  added 14758 

581.104  (j)  removed;  (k)  redesig- 
nated as  (j) 14758 

581.105  (a)  revised 14758 

581.202  (a)  and  (b)  revised 14758 

581.303  (a)  revised 14759 

581.305  (d)  and  (e)  revised 14759 

581.402  Revised 14759 

581.501  Revised 14759 

581  Appendix  A  revised 14759 

Appendix  B  revised 14777 

Appendixes  A  and  B  corrected 

34777 

582.305  (c)  and  (g)  revised;   (m) 

added 14787 

582.402  (a)  revised 14788 

582.501  Revised 14788 

733  Re  vised 4558 

831  Authority  citation  revised 9401, 

17049 


831.108         Suspended         6-15-98 

through  10-1-99;  interim 32596 

831.114       Added;       eff.       6-15-98 

through  10-1-99;  interim 32596 

831.201  (b)(1)  revised 9402 

831.1203  (a)(5)  revised 17049 

831.1204  Revised 17049 

842  Authority  citation  revised 9402 

842.105  (b)  revised 9402 

842.205         Suspended         6-15-98 

through  10-1-99;  interim 32597 

842.213       Added;       eff.       &-15-98 

through  10-1-99;  interim 32597 

844  Authority  citation  revised 17050 

844.201  (a)  and  (c)  revised 17050 

846  Heading  and  authority  cita- 
tion revised 33233 

846.701—846.726       (Subpart       G) 

Added 33233 

870  Authority  citation  revised 9402 

870.301  (c)  added 9402 

880  Added 10291 

890.101  (a)  amended 28891 

890.102  (g)  added 9402 

(c)(4)  removed;   (c)(5)  through 

(8)     redesignated     as     (c)(4) 

through  (7) 28891 

890.303  (b)  revised 28891 

Ctiapter  II— Merit  Systems  Protec- 
tion Board  (Parts  1200-1299) 

1201.31  (d)  revised 35500 

1201.41  (b)(7)  revised 35500 

Ctiapter  III— Office  of  Manage- 
ment and  Budget  (Parts 
1300-1399) 

1303  Authority  citation  revised 

20514 

1303.2  Revised 20514 

1303.3  Revised 20514 

1303.10  Revised 20514 

1303.20  Revised 20515 

1303.30  (d)  and  (e)  revised 20515 

1303.40  (f)  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (d)(3);  (c)  and  new 
(d)(3)  revised 20515 

Ct^apter  VI— Federal  Retirement 
Ttirift  Investment  Board  (Parts 
1600-1699) 

1605.2  (c)(5)  revised;  Interim 4366 

(c)(5)  revised 24380 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  JUNE  30,  1998 


TITLE  5     Chapter  Vl-Con. 

1605.4  (c)(1)  revised;  Interim 4366 

(c)(1)  revised 24381 

Chapter  XVI— Office   of  Govern- 
ment Ettilcs  (Parts  2600-2699) 

2610.102  Amended 13116 

2610.105  (b)(4)  and  (5)  amended; 
(b)(6)  added 13116 

2610.106  (b)  and  (c)  redesigrnated 
as  (c)  and  (d);  new  (b)  added; 

new  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.108  Heading  revised;  (a)  and 

(b)  amended 13116 

2610.201  (a)  and  (b)  Introductory 

text  revised;  (f)  amended 13116 

2610.204  (a)  revised;  (c)  amended 

13116 

2634.906  Amended 15274 

Chapter  XXV— Department  of  th»e 
Interior  (Part  3501) 

Chapter  XXV  Regulation  at  62 

FR  53718  confirmed 34258 

3501.101  (b)(3)  removed;  (b)(4)  and 
(5)  redesignated  as  (b)(3)  and 
(4) 34259 

3501.104  Heading  correctly  re- 
vised  20447 

3501.105  (b)(4)(ii)(E)  amended 34259 

3502.104  (a)  corrected 18501 

Proposed  Rules: 

293 15787 

300 13564 

351 26531 

410 15787 

430 19411 

532 34134 

534 19411 

550 18850.35543 

890 446 

930 8874 

1315 33000 

1631 29672 

1655 29674 

2400—2499  (Chap.  XIV)  „ 16141 

2424 19413 

2429 19413 


TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  ttie  Secretary 
of  Agriculture  (Parts  0—26) 

2.28  (b)(17)  added 11101 

6.25  (b)(l)(l)  and  (11)  suspended 13481 

6.20—6.36   (Subpart)   Appendix  3 

amended 5233 

Appendixes  1,  2  and  3  revised 

20517 

25  Revised;  Interim 19114 

Ctiapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marl<eting  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.901—28.917    (Subpart    D)    Au- 
thority citation  revised 33237 

28.909  (b)  revised 33237 

28.910  (a)  revised 33237 

28.911  (a)  amended 33237 

29  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35602 

29.8001  Table  amended 29529 

31  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

32  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

36   Regulations   at   62   FR   43430 

confirmed 35502 

51  Regulations   at   60   FR   62172 
confirmed 35502 

51.21  Revised 15277 

51.38  Re  vised 15277 

51.490  Revised;  Interim 20522 

52  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

53  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54.27  (a)  and  (b)  amended 32966 

56  Heading  revised 13330 

Regulations  at  62  FR  43430  con- 
firmed  35502 

56.17  (a)(2)  and  (3)  removed;  new 

(a)(2)  through  (5)  added 13330 

56.36  Revised 13330 

56.37  Amended 13331 

56.40  (a)  revised 13331 

56.76  (e)(5)  amended 13331 

58  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 
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70   Regulations   at   62   FR   43430 

confirmed 35502 

91.37  (a)  Tables  1  throxigh  8  and 

(b)  revised;  (d)  added 16372 

91.38  Re  vised 16374 

91.39  (a)  revised 16374 

91.40  (a)  revised 16375 

93.11  Amended 16375 

93.12  (b)(1)  revised 16375 

96.20  Revised 16375 

96.21  (a)  revised 16375 

160  Regulations  at  62  FR  43430 

confirmed 35502 

Chapter  II— Food  and  Nutrition 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

Chapter  II  Heading  revised;  no- 
menclature change;  Interim 
9727 

210.9   Regulation   at   62   FR  901 

confirmed;  (b)(20)  revised 9104 

210.19  Regulation  at  62   FR  901 

confirmed;  (0  revised 9104 

226.2    Regulation   at   62    FR   901 

confirmed;  amended 9104 

Amended;  interim 9727 

226.4   Regulation   at   62    FR   902 

confirmed 9104 

(e)  and  (f)  amended;  Interim 9728 

226.6  Regulation  at  62  FR  902 
confirmed;  (0(9)  amended  ..^ ,9104 

(c)(3)  and  (k)  Introductoryr-te^t^' 
ajnended;  interim V:^^7?^...9728 

226.7  (h)  and  (j)  amended;  in- 
terim  9728 

226.12  (b)  through  (e)  removed; 
(a)  heading  and  new  (b) 
added:  Interim 9728 

226.13  Regulation  at  62  FR  902 
confirmed 9104 

(d)(3)(ll)  and  (111)  amended 9105 

226.14  Regulation  at  62  FR  908 
confirmed 9104 

226.15  Regulation  at  62  FR  903 
confirmed 9104 

(e)(3)  revised;  (f)  amended 9105 

226.16  (k)  added;  interim 9729 

226.17  (b)(7)  amended;  interim 9729 

226.18  Regulation  at  62  FR  908 
confirmed 9104 

(b)(ll)  amended 9105 

(a)  Introductory  text  revised; 

interim 9729 

226.23  Regulation  at  62  FR  903 

confirmed 9104 


(e)(l)(l)  and  (h)(6)  amended; 
(e)(l)(lv)  and  (h)(1)  revised; 
(e)(l)(vl)  added 9105 

(d).  (e)(l)(l)  and  (11)(F)  amend- 
ed; interim 9729 

Chapter  III— Animal  and  Plant 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

301  Clarification 25153 

301.45-3  (a)  amended;  Interim 25748 

301.50-3  (d)  illustration  revised 

25155 

301.64  Regulation  at  62  FR  61214 

confirmed 12603 

301.64-3    Regulation    at    62    FR 

61214  confirmed 12613 

301.78-3  (c)  amended;  interim 19652 

(c)  revised;  interim 19798,  20054 

(c)  amended;  interim 25750,  27440, 

31888 

301.80-2a  Revised;  interim 31602 

301.81-3  (e)  amended;  Interim 4152 

301.89-1  Amended 31599 

301.89-3  (f)  amended;  interim 1 

301.89-14  (f)(2)  amended;  (d).  (e) 
and  (f)  redesignated  as  (f),  (g) 
and  (h);  new  (d),  new  (e)  and 

(1)  added 1329 

301.89-15  Added 31599 

301.8^16  Added 31600 

301.93-3  (c)  revised;  Interim  ....8836,  16878 

319.8-10  (d)  amended 31101 

319.8-11    (a)    introductory    text 

amended 31101 

319.8-17  (d)  amended 31101 

319.34  (Subpart)  Removed 13484 

319.37-1  Amended 13484 

319.37-2  (a)  table  amended 13484 

319.40-2  (c)  amended 13485 

319.56-2t  Table  amended 13485 

319.56-2W  Revised 12396 

319.59  (a)  and  (b)  amended 31101 

319.59-2  (a)  Introductory  text, 
(1)(1),  (b)(2)  and  (c)(2)  amend- 
ed; (a)(2)  revised;  (b)(3)  added 

31101 

319.69  (b)(1)  revised 31102 

354.2  Table  amended 16879 

Chapter  IV— Federal  Crop  Insur- 
ance Cor(>oration,  Department 
of  Agriculture  (Parts  400—499) 

401  Heading  revised 29935 
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TITLE  7     Chapter  IV-Con. 

401.114  Regulation  at  62  FR  63633 

confirmed... 14334 

401.120  Regulation  at  62  FR  63633 

confirmed 14334 

401.122  Introductory  text  revised 

29935 

401.129  Introductory  text  revised 

34551 

405  Heading  revised 17053 

405.1^105.9  (Subpart)  Heading  re- 
moved  17053 

405.7   (d)    introductory    text   re- 
vised  17053 

425  Heading  and  authority  cita- 
tion revised 31335 

425.1-425.7  (Subpart)  Heading  re- 
moved  31335 

425.7   (d)   Introductory   text   re- 
vised  31335 

435  Heading  and  authority  cita- 
tion revised 34782 

435.1-435.7  (Subpart)  Heading  re- 
vised  34782 

435.7   (d)   introductory   text   re- 
vised  34782 

447  Heading  and  authority  cita- 
tion revised 33838 

447.1—447.7  (Subpart)  Heading  re- 
moved  33838 

447.7   (d)    introductory   text   re- 
vised  33838 

454.7  Regulation  at  62  FR  63633 

confirmed 14334 

457  Heading  revised 17054 

457.104  Regulation  at  62  FR  63633 
confirmed 14334 

457.105  Regulation  at  62  FR  63633 
confirmed 14334 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 

457.113  Regulation  at  62  FR  63633 

confirmed 14334 

457.126  Added 33838 

457.134  Added 31335 

457.136  Added 34552 

457.138  Corrected 31338 

457.150  Regulation  at  62  FR  63633 

confirmed 14334 

457.156  Added 34782 

457.158  Added 17054 

457.159  Added 29935  I 


Chapter  VII— Farm  Service  Agen- 
cy, Department  of  Agriculture 
(Parts  700-799) 

723   Regulation   at   62   FR   15600 

confirmed 9128 

Nomenclature  change 11585 

723.103  Regulation  at  62  FR  15600 
confirmed;  (d)  amended 9128 

723.104  Amended 11582 

723.209  Regulation  at  62  FR  15600 

confirmed;    heading  revised; 

(c)  amended 9128 

723.209  Heading  and  (c)  revised; 
interim 26714 

723.210  (d)  added 11582 

723.213  (c)  removed:  (d)  redesig- 
nated as  new  (c) 11582 

723.216     (a)     introductory     text, 
(2)(iiKA)  and  (iiiXA)  revised 
11582 

723.308  Amended 11582 

723.309  Introductory  text  amend- 
ed  11582 

723.409  Heading,  (a),  (b),  (e)(1).  (2) 
introductory  text  and  (0  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 

723.501—723.504  (Subpart  E)  Re- 
vised  11583 

783.8  (c)  revised 3791 

Chapter  VIII— Groin  Inspection, 
Packers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Sen/ice),  Depxartment  of 
Agriculture  (Parts  800—899) 

800.71  (a)  amended 32715 

(a)  amended;  interim 35504 

800.86  (c)(2)  Table   14  amended; 

eff.  6-1-99 20056 

801.6  Revised;  Interim 34554 

801.7  Revised;  interim 35505 

810.104  (b)  amended;  eff.  6-1-99 20056 

868.1  (b)(13)  revised 29531 

868.80  (a)(1)  revised 29531 

Chapter  IX-Agricultural  Market- 
ing SePiTice  (Marketing  Agree- 
ments and  Orders;  Fruits.  Vege- 
tables. Nuts).  Department  of 
Agriculture  (Parts  900—999) 

900.600  Revised 10492 


900.601  Revii 
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900.601  Revised  (0MB  numbers) 

10492 

905.306  (a)  Table  1  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

911.234  (Subpart)  Added 15281 

912  Removed 10493 

913  Removed 10493 

915.235  (Subpart)  Added 15281 

916.115  Revised;  Interim 16039 

916.160  (b)  revised;  Interim 16039 

916.350    (a)(4)(l).    (11).    (Ill),    (iv) 

Table  1.  (5).  (b)  and  (d)  re- 
vised; interim 16039 

916.356  (a)(1)  Introductory  text. 
(Iv).  (2)(i),  (3)(i).  (4)  Introduc- 
tory text,  (1).  (5)(1).  (6)  Intro- 
ductory text.  (1).  (7)(i).  (8)(1). 
(9)(1)  and  (c)  revised;  Interim 

16039 

917.110  Revised;  interim 16041 

917.150  Revised;  interim 16041 

917.178  (b)  revised;  Interim 16041 

917.442  (a)(4)(i).  (11).  (ill),  (iv) 
Table  1.  (6).  (b)  and  (d)  re- 
vised; Interim 16041 

917.459  (a)(2)  through  (5)  redesig- 
nated as  (a)(3)  through  (6); 
(a)(1)  introductory  text,  (iv) 
Table  1.  new  (3)(i),  new  (5)  in- 
troductory text,  new  (1),  new 
(6)  introductory  text,  new 
(1).  (b)  Introductory  text,  (1). 
(c)  Introductory  text  and  (1) 
revised;  new  (a)(2)  added;  in- 
terim  16042 

922.306  (a)(4)  revised;  interim 32718 

925  Nomenclature  change 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

925.215  (Subpart)   Regulation  at 

62  FR  68152  confirmed 14602 

925.304  (b)(1)  introductory  text 
amended;  (b)(l)(l)  through 
(vll)  removed;  (b)(l)(vlil)  and 
(Ix)  redesignated  as  (b)(l)(li) 
and  (Hi);  new  (b)(l)(l)  added; 

interim 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

Introductory  text,  (a)  intro- 
ductory text  and  (b)(l)(iil) 
revised;  (b)(2)  amended;  in- 
terim  28480 

929.16  Removed 10493 


930.59  (b)  suspended  in  part;  eff. 
1-7-98  through  6-30-98;  in- 
terim  404 

Regulation  at  63  FR  404  con- 
firmed  20019 

930.100  Regulation  at  62  FR  44883 

confirmed;  (a)  revised 20023 

930.133  Added 33528 

930.141  (a)  revised;  (b)  removed 

14024 

930.158  Added 33528 

930.159  Added;  Interim 404 

Regulation  at  63  FR  404  con- 
firmed; (f)  revised 20019 

930.162  Added;  Interim 405 

Regulation  at  63  FR  405  con- 
firmed  20019 

930.200  Revised 14024 

930.250  (Subpart)  Added;  eff.  4-28- 

98  through  6-30-98 20527 

932.230  Revised 20058 

944.106    (a)    table    amended;    in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

944.503   (a)(1)   introductory   text 

and  (11)  revised;  interim 28480 

953.253  Revised;  interim 32968 

956.202  Revised 29091 

958.240  Revised 32600 

959.237  Regulation  at  62  FR  67696 

confirmed 16392 

959.322  Introductory  text  amend- 
ed; (0(5)  revised;  Interim 9131 

Regulation  at  63  FR  9131  con- 
firmed  30579 

966.323  (a)(1).  (2)(1).  (ill)  and  (d)(3) 
revised 146 

(a)(1)  revised 12401 

979.219  Amended;  interim 4368 

Regulation  at  63  FR  4368  con- 
firmed  253a9 

980.212  (b)(1)  revised 146 

(b)(1)  revised 12401 

982  Marketing  percentages 3254,  27817 

982.340  Regulation  at  62  FR  53227 

confirmed 9133 

982.432  Removed 10493 

982.457  Removed 10493 

984.347  (Subart)  Regulation  at  62 

FR  58644  confirmed 9135 

985  Marketing  percentages.... 8562,  14334. 

23371,30582 
989  Marketing  percentages  ...11585,  29535 
989.6  Removed 10493 
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TITLE  7     Chapter  IX-Con. 

989.156  Regrulation  at  62  FR  60768 

confirmed 4372 

989.211  Removed 10493 

993.405  ;.imitatlon  on  handling 

20062 

997.30  (a)  revised:  Interim 2850 

Regulation  at  63  FR  2850  con- 
firmed; (a)(1)  table  revised 33242 

997.40  (c)  introductory  text,  (d) 

and  (e)  amended;  interim 2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

997.101  Reg\ilation  at  62  FR  48751 

confirmed 3255 

998.100  Heading  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  Interim 
2851 

^Regulation  at  63  FR  2851  con- 
firmed  33242 

998.200  Heading,  (a),  (h)(1)  and  (2) 
revised;  (h)(3)  added;  interim 

2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

(a)(1)  table  revised 33243 

998.409  Regulation  at  62  FR  48751 

confirmed 3255 

999.600  Regidatlon  at  62  FR  50243 

confirmed 12979 

Chapter  XI— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Miscellane- 
ous Commodities),  Department 
or  Agriculture  (Parts  12(X)-1299) 

1205.510    (b)(2)   and   (3)(11)    table 

revised 27819 

Chapter  XIII— Northeast  Dairy 
Compact  Commission  (Parts 
1300-1399) 

1301  Referendum  results  notice 

10111 

1301.13  (e)  added 10110 

Chapter  XIV— Commodity  Credit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400-1499) 

1412.201    Regulation    at    62    FR 
55152  confirmed;  (c)  revised 
33103 

1412.206  (a)  revised 31108 


1412.207  Regulation  at  62  FR 
55152  confirmed;  (d)(1)  and  (2) 
revised 33108 

1412.302  Regulation  at  62  FR 
55152  confirmed 33103 

(b)  re  vised 31104 

1412.303  Regulation  at  62  FR 
55152  confirmed 33103 

(a)(2)    and    (4)    revised;    (a)(6) 
added 31104 

1412.304  Regulation  at  62  FR 
55152  confirmed 33103 

(b)  revised 31104 

1425  Revised;  interim 17312 

1485.11  Amended 29940 

Corrected 32041 

1485.13  (c)(3)(l)  removed;  (c)(3)(il) 
through  (xil)  redesignated  as 
(c)(3)(i)  through  (xl) 29940 

1485.14  (c)(4)  revised;  (d)(2) 
amended;  (d)(3)  removed 29940 

1485.16  (a)(1),  (b)(6),  (7),  (9).  (c)(8), 
(25).  (d)(3)  and  (h)(3)  revised; 
(a)(2)  removed;  (a)(3)  redesig- 
nated as  (a)(2);  (b)(ll)  added 

29940 

(bK6)     correctly      designated; 
(b)(ll)  and  (c)(8)  corrected 32041 

1485.20  (a)(3)(vl)  revised 29941 

1485.21  Revised 29941 

Corrected 32041 

1496  Authority  citation  revised 

, 11104 

1496.5  (b)(1)  and  (f)  revised 11104 

1499.8  (b)(4)  and  (cK2)  amended; 

Interim 8837 

Chapter  XVII -Rural  Utilities  Serv- 
ice, Department  of  Agricutture 
(Parts  1700-1799) 

1700  Added 16085 

1700.28  (b)  and  (c)  corrected 18307 

1700.30  (b)  corrected 18307 

1703.102  Amended 3637 

1703.103  (a)(3)  amended 3637 

1703.107  (a)(5)  revised 3637 

1703.109    (h)    introductory    text 

amended 3637 

1703.113  (b)  amended;  (c)  revised 

3637 

1703.122    (e)    Introductory    text 

amended 3637 

1724  Revised 35314 

1728  Authority  citation  revised 

11590 

1728.97  (b)  amended 11591 


1806  Comme 


1930  Author: 


1948  Author 


1956  Commi 
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1730  Added 3450 

Chapter  XVIII— Rural  Housing 
Service,  Rural  Business-Cooper- 
ative Service,  Rural  Utilities 
Service,  and  Farm  Service 
Agency,  Department  of  Agri- 
culture (Parts  1800-2099) 

1806  Comment  period  reopened 

29091 

1910  Comment  period  reopened 

29091 

1922  Comment  period  reopened 

29091 

1930  Authority  citation  revised 

2135 

1930.122  (b)(4)(i)(A)a)  amended 2135 

1942.5  (b)(l)(li)(D)  removed; 
(b)(l)(ii)(E)  through  (L)  re- 
designated as  (b)(l)(ii)(D) 
through  (K);  (a)(l)(lii).  (b)(1) 
introductory  text,  new 
(ii)(G),  (c)  introductory  text, 
(2)  and  (3)  amended 16089 

1944  Comment  period  reopened 

29091 

1948  Authority  citation  revised 

6052 

1948.101—1948.150  (Subpart  C)  Re- 
moved   6052 

1951  Authority  citation  revised 

6052 

Comment  period  reopened 29091 

1951.211  Amended 16089 

1951.214  Amended 16089 

1951.215  (a)(1)  revised 16089 

1951.852  (b)  amended 6052 

1951.853  (a)  amended;  (b)(2)(lx)  re- 
vised   6053 

1951.883  (a)(2)  revised 6053 

1951.901  Amended 6628 

1951.909  (e)(2)(vli),  (vlll)  intro- 
ductory text,  (A),  (h)(3)(vlii) 
and  (j)  revised;  (k),  (1)  and 

(m)  removed 6628 

1951.914  Revised 6629 

1951.950  0MB  number 6629 

1951  Exhibit  D  removed 6629 

1955  Comment  period  reopened 
29091 

1956  Comment  period  reopened 
; 29091 

1962.1—1962.50  (Subpart  A)  Re- 
moved  29342 

1962.30  Revised 20297 


1962.47  Revised 29341 

1965  Comment  period  reopened 

29091 

1965.12  Revised 20297 

1980.108  (a)(l)(iii)  and  (d)  revised; 

(a)(l)(v)  and  (vl)  added 20298 

1980.175  (h)(3)  added 20299 

2003.10  (c)  table  corrected 3255 

Ctiapter  XXX-Office  of  ttie  Ctiief 
Financial  Officer,  Department  of 
Agriculture  (Parts  3000-3099) 

3017.105  Amended 27667 

Ctiapter  XXXV— Rural  Housing 
Service,  Department  of  Agri- 
culture (Ports  3500-3599) 

3550  Comment  period  reopened 

29091 

Ctiapter  XLII— Rural  Business-Co- 
operative Sen^ice  and  Rural 
Utilities  Service,  Department  of 
Agriculture  (Part  4200-4299) 

4274  Added 6053 

Proposed  Rules: 

1      24467 

28   14839 

29     19414.  19415 

52  35544 

56 31362 

59      27502 

70     31362 

205  5285.  6498.  9975 

210  24686.  25569,  27162 

220 24686.  25569.  27162 

246 1»415 

271    24985,  26250 

272 29304 

273  27511.  29304 

274 27511 

278  24985,  26250 

279     24985,  26250 

301     4198,  16908 

318 31675 

319 3844.  4198.  23683,  29675,  30646 

406 4399 

457. 
610. 
723. 


4399 

446 

5285 

735 28488 

800   14840,  15104 
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TITLE  7 

868 

911 

915 

920 

928 


Proposed  Rules:— Con. 


930 

932 

956 

958 

980 

981 

993 

1001 3667.4802! 

1002 3667, 

1004 3667. 

1005 3667. 

1006 3667, 

1007 3667, 

1012 3667. 

1013 3667, 

1030 3667. 

1032 3667, 

1033 3667. 

1036 3667. 

1040 3667, 

1044 3667, 

1046 3667. 

1049 3667. 

1050 3667. 

1064 3667. 

1065 3667. 

1068 3667. 

1076 3667, 

1079 3667. 

1106 3667, 

1124 3667, 

1126 3667, 

1131 3667. 

1134 3667, 

1135 3667, 

1137 3667. 

1138 3667, 

1139 3667, 

1160 

1205 

1209 


.3048, 


.15787 
...5472 


9686, 
4802. 
4802. 
4802. 
4802, 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802, 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 
4802. 


9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689, 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 
9689. 


12417, 
12417, 
12417. 
12417. 
12417. 
12417. 
12417, 
12417. 
12417. 
12417. 
12417. 
12417. 
12417. 
12417. 
12417. 
12417. 
12417, 
12417. 
12417. 
12417, 
12417. 
12417. 
12417. 
12417. 
12417. 
12417. 
12417. 
12417. 
12417. 
12417, 
12417, 


1230 

1300—1399  (Ch.  Xm) 

1301 1396.  3267. 

1304 

1306 

1468 

1499 

1710 

1714 

1728 


.17127, 
.17127, 


...2353 
...6679 
...6679 
.30655 
.35164 
20274 
...7732 
17125 
26999 
...5472 
.33010 
...9160 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
28292 
15336 
..3848 
31942 
23231 
31943 
31943 
31943 
16142 
..8879 
24995 
24995 
17128 


1755 8582.  17738 

3015 7734,  28294 

3016 7734,  28294 

3019 7734,  28294 

3200 3481 

4284 5474 

TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  Justice  (Parts  1  -499) 

1.1  (q)  revised;  Interim 19383 

3  Authority  citation  revised 27448, 

31894 

Technical  correction 32288.  35309 

3.1  (b)(12)  added:  Interim 27829 

(a)(1)  revised;  (a)(4),  (5)  and  (6) 

added 31890 

3.6  (a)  amended 27448 

3.19  (h)  and  (i)  added 27448 

3.43  Added;  interim 31894 

(b)(4)(iv)(c).  (c)  and  (d)  cor- 
rectly designated  as 
(b)(4)(iv)(C),  (d)  and  (e) 35117 

103.1  Regulation  at  58  FR  69210 
confirmed 1334 

(f)(3)(iii)(MM)  amended: 
(f)(3)(iii)(NN)  removed;  in- 
terim  12984 

103.2  (a)(1),  (7).  (bK9).  (10)  head- 
ing, (i),  (13),  (14)  and  (e)  re- 
vised; interim 12984 

103.7  Regulation  at  58  FR  69210 

confirmed 1334 

(b)(1)  amended:  interim 12986,  30108 

204  Authority  citation  revised 12986 

204.3  (c)(l)(iii)  amended:  (c)(l)(iv) 
and  (vi)  removed;  (c)(l)(v)  re- 
designated as  (c)(l)(iv);  (c)(3) 
added:  interim 12986 

204.4  (f)(l)(iv)  removed;  (d)(1) 
amended;  interim 12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  from  207.7 
3795 

207.9  Redesignated  from  207.8 3795 

208.7  (a)(2)  revised;  interim 12986 

208.9  (b),  (c),  (d)  and  (f)  revised 
3796 

208.10  Revised;  interim 12986 

208.14  (b)(2)  revised;  Interim 12986 
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209.1  (b)  amended;  interim 12986 

Revised;  interim 30109 

209.2  (c)  amended;  interim 12986 

(a)(1)    introductory    text.    (2), 

(b),  (e)  and  (f)  amended;  (c) 

and  (d)  revised;  interim 30109 

212.1  RegTilation  at  58  FR  69210 
confirmed 1334 

212.5  Regrulation  at  61  FR  36611 
confirmed 31896 

213a  Clarification 27193 

214  Suspension  of  applicability 

31874 

214.2  Regulation  at  58  FR  69210 
confirmed;  (e)(22)  revised 1334 

(f)(5)(v)    and    (6)(i)(F)    added; 
(0(9)(i)  and  (iiKA)  amended 
31873 

(s)  re  vised 32115 

214.6  (b)  revised 1335 

235.1  Regulation  at  58  FR  69217 

confirmed 1334 

236  Authority  citation  amended 

27449 

Technical  correction 32288 

236.1  (c)(2)  through  (5)  redesig- 
nated as  (c)(8)  through  (11); 
(c)(1),  new  (11)  and  (d)(4)  re- 
vised; new  (c)(2)  through  (7) 

added 27449 

240  Technical  correction 35309 

240    Authority  citation  revised 

27829 

240.1  (a)  amended;  interim 27829 

240.11    (a)(1)  amended;  interim 

27829 

240.31    Amended;  interim 27829 

240.41    (a)  amended;  interim 27829 

244.6  Revised;  interim 12987 

245  Technical  correction 35309 

245    Authority  citation  revised 

27829 

245.7  (a)  revised;  interim 12987 

245.13    Added;  interim 27829 

264.2  (c)(l)(iii)  and  (2)(iii)  re- 
moved; (c)(3)  amended;  (d) 
through  (h)  redesignated  as 
(e)  through  (i);  new  (d) 
added;  interim 12987 

264.5  (e)(l)(iv)  removed;  (e)(3)(i) 
and  (11)  redesigrnated  as 
(e)(3)(ii)  and  (iii);  new 
(e)(3)(i)  added;  new  (e)(3)(iii) 

amended;  interim 12987 

Corrected 17489 

273  Added 23665 


274a  Technical  correction 35309 

274a.  12  Regulation  at  58  FR  69217 

confirmed 1334 

(c)(9)  amended;  interim 27833 

274a.l3    (d)  amended;  interim 27833 

299  Technical  correction 35309 

299.1  Table  amended 3797,  32117 

Table  amended;  interim 12987,  27834 

299.5  Table  amended 3797 

Table  amended;  interim 12987,  27834 

316.4  (a)(2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (b)  redesig- 
nated as  (a)(3)  and  (c);  new 
(b)  added;  interim 12987 

332.2  Amended;  interim 12987 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f);  interim 12987 

(b)  added;  interim 12988 

Proposed  Rules: 

3 2901 

103 1775 

208 31945 

214 30415,  30419 

274a 5287,  16909 

292 2901 

299 5287 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Health)  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

2  Policy  statement 3017 

2.131  (d)  added 10498 

3  Policy  statement 3017 

3  Authority  citation  revised 10498 

3.2  (a)  amended 10498 

3.3  (a)  amended 10498 

3.5  (a)  amended 10498 

3.6  (a)(2)(x)  and  (xl)  amended; 
(a)(2)(xii)  added 3023 

3.11  (a)  amended 3023 

3.14  (a)(9)  amended 3023 

3.15  (d)  amended 10498 

(e)  amended 10499 

3.18  (d)  amended 10499 

3.19  (a)(1)  and  (3)  amended 10499 

3.100—3.118  (Subpart  E)  Author- 
ity citation  removed 2 

3.100  (a)  Footnote  1  redesignated 

as  Footnote  6 2 
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TITLE  9     Chapter  I -Con. 

3.102  (c)  Footnote  5  redesignated 

as  Footnote  7 2 

3.104  (bXlKl)  Footnote  2  redesig- 
nated £is  Footnote  8 2 

3.125—3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3.136—3.142    Authority    citation 

removed 2 

50.1  Amended:  interim 34263 

50.2  Amended;  interim 34264 

50.3  (a),  (b)  and  (c)  amended:  (d) 
redesigntated  as  (e);  new  (d) 
added:  interim 34264 

50.4  Heading  revised:  (a),  (b)  in- 
troductory     text     and     (3) 
amended:  (c)  added;  interim 
34264 

50.5  Amended:  Interim 34264 

50.6  Introductory  text,  (d)  and  (e) 
amended;  interim 34264 

50.7  (a)  and  (b)  amended;  Interim 
34264 

50.8  Amended;  Interim 34264 

50.9  Amended:  Interim 34264 

50.10  Amended;  interim 34264 

50.11  Amended;  interim 34264 

50.12  Amended:  interim 34264 

50.14  Introductory  text,  (d).  (e) 

Introductory  text,  (2)(1),  (11) 

and  (f)  amended;  Interim 34264 

51.1  Amended:  interim 15284 

51.3  (a)  revised;  Interim 15284 

71.20  (a)  amended 32119 

77.1  Amended:  interim 8840,  30583 

78.4  Regulation  at  62  FR  53532 
confirmed 3638 

78.41  (a)  and  (b)  amended;  In- 
terim  14336.  19170,  19653 

(a)  and  (b)  amended;  interim 

34266 

78.43  Amended:  Interim 34266 

85.1  Amended 17316 

85.6  (c)(2)(lil),  (iv)  and  (v)  amend- 
ed  17316 

92  Technical  correction 1889 

93  Technical  correction 1889 

Effective  date  confirmation 15285 

93.301  (h)(6)  and  (7)  amended 6064 

93.308  (a)(1)  amended 3640 

93.324  Amended 3640 

93.326  Amended 3640 

94  Technical  correction 1889 

94.9  Regulation  at  62  FR  43925 
confirmed 12604 

94.10  Regulation  at  62  FR  43925 
confirmed 12604 


94.18  Heading,  (a)  and  (b)  revised: 

interim 408 

(a)(2),  (3)  and  (b)  corrected 4347 

95  Technical  correction 1889 

96  Technical  correction 1889 

96.2  Heading  and  (b)  revised;  in- 
terim   408 

97  Technical  correction 1889 

97.2  Table  amended 16882,  29343 

98  Technical  correction 1889 

130  Technical  correction 1889 

130.20  Regulation  at  62  FR  61007 

confirmed 18117 

130.49  Regulation  at  62  FR  61007 

confirmed 18117 

145.14  (a)(1),  (b)(1)  and  (3)  amend- 
ed  3 

145.23  (b)(2)(lll),  (cKl)(il)(C). 
(e)(1)  introductory  text, 
(11)(B),  (3).  (f)(3),  (0(5)  and 
(g)(3)  amended 3 

145.33  (b)(2)(lli),  (c)(l)(ll)(C). 
(d)(l)(vl).  (e)(1)  introductory 
text.  (ii)(B).  (3).  (f)(3).  (g)(3) 
and  (l)(l)(v)  amended 3 

145.43  (b)(2)(lli).  (d)(2)  and  (e)(2) 

amended 3 

145.53  (b)(2)(lii)  amended 3 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 

147.7  Footnote  5.  (b)(l)(vll),  (d)(2) 
introductory  text  and  (vlll) 
amended 3 

147.8  Introductory  text  amended 
3 

147.11  (b)(1).  (4).  (5)  and  (7) 
amended 3 

147.12  (a)(3)  Footnote  11  and 
(b)(3)(li)(a)  Footnote  12 
amended 3 

147.22  (c)  amended 3 

147.24  (b)(3)  and  (c)  amended 3 

Chapter  III— Food  Safety  and  In- 
spection Service,  Meat  and 
Poultry  Inspection,  Department 
of  Agriculture  (Parts  300—599) 

310.25  Regulation  at  62  FR  61009 
withdrawn 1735 

317.363   (b)(3)   introductory   text 

and  (1)  amended;  Interim 7281 

319.104  (d)  amended 148 

381.118  (f)  added 11360 

381.463   (b)(3)    introductory   text 

and  (1)  amended;  interim 7281 


417  Notice  0 
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417  Notice  of  compliance 4560,  4562, 

11104 
Policy  statement 15739 

Proposed  Rules: 

1 34333 

2 34333 

54 3671 

71 3849 

79 3671 

92 12700 

93 12700,  26099 

94 12700,  19667 

95 12700 

96 12700 

97 12700 

98 12700 

130 12700,  24473,  29061 

145 12036 

200 16913 

205 31130 

301 17959 

304 1797 

305 1797 

308 7319 

310 1800 

318 7319.  17959.  19852 

320 17959 

327 1797 

335 1797 

381 1797,  7319.  19852 

500 1797 

TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

1.3  (c)  amended 15740 

1.25  (h)  removed;  (1)  through  (1) 
redesignated  as  (h)  through 
(k) 15741 

1.30  Undesignated  center  heading 

and  section  added 15741 

1.31  Redesignated  as  1.32;  undes- 
ignated center  heading  and 

new  1.31  added 15741 

1.32  Redesignated   as   1.33;    new 

1.32  redesignated  from   1.31; 

(b)  revised;  (d)  removed 15741 

1.33  Redesignated   as   1.34;    new 

1.33  redesignated   from    1.32 

and  revised 15741 

1.34  Removed;  new  1.34  redesig- 
nated from  1.33  and  revised 
15741 


1.38  Removed 15741 

1.39  Heading    and    Introductory 

text  revised 15742 

2.205  (i)  revised 31850 

2.802  (b)  introductory  text,   (e) 

and  (g)  revised 15742 

2.1007  (a)(2)  revised 15742 

4.4  (i)  revised 15742 

4.5  Re  vised 15742 

7.22  (a)  and  (b)  revised 15742 

9.8  (b)  revised 2876 

9.11—9.45  (Subpart  A)  Revised 2876 

9.21  (b),  (c)  introductory  text  and 

(0  corrected 12988 

9.45  Heading  and  (b)  corrected 12988 

9.53  (a)  and  (b)  amended 15743 

9.54  (b)  amended 15743 

9.60  (a)  amended 15743 

9.65  (a)  introductory  text  and  (b) 
amended 15743 

9.66  (a)(1)  introductory  text,  (2), 
(3)  and  (c)(2)  amended;  (b)  re- 
vised  15743 

9.69  (a)  amended 15743 

9.85  Amended 15743 

11.15  (e)(1)  revised 25156 

15.3  Revised 15743 

15.35  (c)  introductory  text  re- 
vised  15743 

16.1  (e)  revised 15743 

25  Appendix  A  revised 25157 

30  Technical  correction 13773 

30.1  Revised 1895 

30.8  (b)  revised 29541 

30.10  Revised 1896 

30.35  (f)(2)  revised 29541 

30  Appendixes  D  and  E  added 29542 

32  Technical  correction 13773 

32.1  (b)  revised 1896 

32.14  (d)  revised 32971 

34  Notice 32971 

35.18  Re  vised 31607 

40  Technical  correction 13773 

40.2  Revised 1896 

40.10  Revised 1896 

40.36  (e)(2)  introductory  text  re- 
vised  29543 

50  Technical  correction 1335,  13773 

50.1  Revised 1897 

50.5  Revised 1897 

50.68  Removed 9403 

50.75  (e)(2)(lll)  Introductory  text 

revised 29543 

52  Authority  citation  revised 1897 

Technical  correction 13773 

52.1  Revised 1897 
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TITLE  10  Chapter  1-Con. 

52.9  Added 1897 

60  Technical  correction 13773 

60.1  Revised 1898 

60.11  Revised 1898 

60.21  (b)(3),  (4)  and  (cXlO)  revised 

26961 

60.31  (b)  revised 26961 

60.41  (c)  revised 26961 

60.78  Added 26961 

61  Technical  correction 13773 

61.1  (c)  revised 1898 

61.9b  Revised 1898 

70  Technical  correction 13773 

70.2  Revised 1898 

70.10  Revised 1899 

70.24  (d)  revised 9403 

70.25  (f)(2)  Introductory  text  re- 
vised  29544 

71  Technical  correction 13773 

71.0  (f)  added 1899 

71.11  Added 1899 

71.63  Revised 32605 

72  Technical  correction 13773 

72.2  (f)  revised 1900 

72.12  Revised 1900 

72.24  (o)  revised 26961 

72.30  (c)(2)  Introductory  text  re- 
vised  29544 

72.180  Revised 26961 

73.1  (b)(6)  revised 26962 

73.50  Introductory  text  revised 
26962 

73.51  Added 26962 

73.71  (b)(1)  and  (c)  revised 26963 

74.51    (a)   Introductory    text   re- 
vised  26963 

75.4  (k)(5)  revised 26963 

76  Authority  citation  revised 15743 

76.7  (e)(3)  revised 15744 

110  Technical  correction 13773 

110.1  (a)  revised 1900 

110.7b  Revised 1900 

110.131  (a)  revised 15744 

140.7  (a)  and  (c)  revised;  (d)  added 

31851 

150  Technical  correction 13773 

150.2  Revised 1901 

170.12  (g)  and  (h)  revised 31851 

170.20  Revised 31851 

170.21  Introductory     text     and 
table  amended 31851 

170.31  Revised 31852 

171.13  Revised 31857 

171.15  (b),  (c)  Introductory  text, 

(1),  (2).  (e)  and  (f)  revised 31857 


171.16  (c)  Introductory  text, 
table.  (1),  (4).  (d)  and  (e)  re- 
vised  31868 

171.19  Revised 31861 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

430.2  Amended 13315 

430.21—430.27  (Subpart  B)  Regu- 
lation at  62  FR  53510  con- 
firmed   9390 

430.22  (b)(6)  added 13316 

430.23  Heading  revised:  (s) 
through  (V)  added 13316 

430.24  (s)  through  (v)  amended 13316 

430.27    (a)(1).    (b)(l)(Ill)    and    (1) 

amended 13316 

430.21—430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Appendix  T  added 13317 

Appendix  Jl  corrected 16669 

Appendix  E  revised 26008 

430.31—430.33  (Subpart  C)  Head- 
ing revised 13317 

430.31  Revised 13317 

430.32  Heading  and  Introductory 
text  revised;  (o)  through  (r) 
added 13317 

430.33  Revised 13318 

430.40  Revised 13318 

430.41  Revised 13318 

430.47  (a)(1)  amended 13319 

430.49  (a)  amended 13319 

430.50  (a)  and  (b)  amended 13319 

430.60  Revised 13319 

430.61  (a)(4)  amended 13319 

430.62  Revised;  eff.  In  part  3-18-99 
13319 

430.63  (a)  amended 13321 

430.70  (a)(1)  Introductory  text  (3) 

and  (6)(1)  revised 13321 

430.73  Introductory  text  amend- 
ed  13321 

430.60-430.75  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

600.27  (b)(2)(l)(A)  revised; 
(b)(2)(I)(B)  amended: 
(b)(2)(i)(C)  removed; 
(b)(2)(l)(D)  redesignated  as 
(b)(2)(l)(C) 10503 

600.400—600.417  (Subpart  E)  Re- 
moved  29942 


1010  Authror 


Chapter  XV 
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Chapter  X- Department  of  Energy 
(General  Provisions)  (Parts 
1000-1099) 

1010  Authrority  citation  revised 

30111 

1010.102  Amended 30111 

1010.105  Removed 30111 

Ctiapter  XV-Office  of  \he  Fed- 
eral Inspector  for  tt^e  Alaska 
Natural  Gas  Transportation  Sys- 
tenn  (Parts  1500-1599) 

Chapter  XV  Removed 13486 

Chiapter  XVII-Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ments   27667 

Proposed  Rules: 

1    : 11169 

2       5315.  16046 

33 14381 

50  3052,  3673,  20136,  29357 

70 27870,  29357 

71 8362,  34335 

72  12040,  13372,  31364 

140       16046,  17130 

170 16046 

171 16046,  17130 

430 2186,  3053.  9975.  10571.  16446,  16706, 

16707.  29357 

431 : 34758 

490 ." 19372 

625 17260 

708 374 

835 28495 


TITLE  n -FEDERAL  ELECTIONS 

Proposed  Rules: 

1—9099  (Ch.  I) 4404 

100 8363,  10783 

114  3851,  10783,  29358 

9003 33012 

9033 33012 


TITLE  12-BANKS  AND  BANKING 

Ctiapter  I— Comptroller  of  ttie 
Currency,  Department  of  ttie 
Treasury  (Parts  1-199) 

4.6  Revised 16380 

9.101  Added 6473 

10  Re  vised 29094 

10.2  (c)  corrected 35309 

32.2  (b)  revised 15746 

32.3  (c)(4)(li)(B)    and     (6)(li)(B) 
amended 15746 

32.4  Revised 15746 

Ctiapter  II— Federal  Reserve 
System  (Parts  200-299) 

202  Appendixes  A  and  C  amended 

16394 

204.3  (c)  revised 15071 

205.4  (c)  added;  Interim 14532 

207  Removed 2820 

OTC  margin  stock  lists 3804 

208.26  Revised 16380 

220  OTC  margrin  stock  lists 3804,  23195 

220.1  Revised 2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised 2823 

220.5  Revised ." 2824 

220.6  Revised 2824 

220.7  Revised 2824 

220.8  Revised 2825 

220.9  Revised 2826 

220.10  Revised 2826 

220.11  Revised 2826 

220.12  Revised 2827 

220.13  Removed 2827 

220.14  Removed 2827 

220.15  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.126  Removed 2827 

221  Revised 2827 

OTC  margin  stock  lists 3804 

224  Authority  citation  revised 2839 

OTC  margin  stock  lists 3804,  23195 

224.1  (a)  and  (b)(1)  amended 2839 

224.2  Introductory  text  amended 
2839 

224.3  Revised 2839 

225  Authority  citation  revised 30370 

225.200  (b)(4)(i)  revised 14804 

225  Appendix  D  amended 30370 


26 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2,  1998  THROUGH  JUNE  30,  1998 


TITLE  12  Chapter  ll-Con. 

226   Dollar   amount   adjustment 

notice 6474 

226  Appendix  H  corrected 2723 

Supplement  I  amended 16674—16678 

Supplement  I  corrected 33990 

265.11  (f)  revised 2839 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

Chapter  III  Policy  statement 25157 

303.2      (a)      Introductory      text 

amended 17074 

303.5  (d)  removed 17074 

303.6  (f)(l)(ll)(A)  and  (C)  revised 
17074 

303.7  (a)  heading,  (1)(1).  (11)(A). 
(lUKD)  and  (b)(4)(ll)  revised; 
(f)(2)(l)  amended;  (f)(2)(ll)  re- 
moved  17074 

303.8  (f)  removed 17074 

309.1  Revised 16404 

309.2  (e)  revised 16404 

309.4  Revised 16404 

309.5  Re  vised 16404 

309.6  Amended 16408 

325.103  (c)  revised 17074 

326.1  (c)  amended 17075 

326.8  (a)  and  Footnote  3  revised 

17075 

327  Authority  citation  revised 17075 

327.1  (b)(2)  revised 17075 

327.4  (aXl)(l)(B)(;).  (2),  (llXB)(i) 

and  (.2)  revised 17075 

329.3  Added 8342 

330  Revised 25756 

337.12  Revised 16381 

346  Removed 17075 

347  Revised 17075 

351  Removed 17090 

357  Authority  citation  revised 10295 

357.1  (b)  revised 10295 

362.4  (c)(3)(lXA)  revised 17090 

Chapter  V-Office  of  Thrift  Super- 
vision, Departrr>ent  of  the  Treas- 
ury (Parts  500-599) 

660.210  (b)(2)  introductory  text, 
(vlli)  and  (ix)  revised; 
(bX2Kx)  removed;  (bX2Xxl), 
(xli)  and  (xlil)  redesignated 
as  (bX2Xx),  (xl)  and  (xli);  In- 
terim  1053 

563.171  Revised 16381 


575.2    (h)    and    (o)    revised;    (q) 

added 11365 

575.6  (c)  through  (1)  redesignated 
as  (d)  through  (j);  new  (c) 
added 11365 

575.10  (a)(2)  Introductory  text, 
(3).  (4)  and  (bXD  amended; 
(a)(6Xi)(B)  revised 11365 

575.11  (bXl)  Introductory  text  (2), 
(c)  introductory  text,  (1),  (3) 
and  (e)  revised;  (bXlXii)  re- 
designated as  (bXlXlil);  new 
(bXlKll)  added 11365 

575.12  (aX2),  (bXlXll),  (Hi)  and  (2) 
revised 11366 

575.14  Added 11366 

Chapter  VI— Farm  Credit 
Administration  (Parts  600—699) 

607  Authority  citation  revised 34268 

607.2  (c)  revised  (effective  date 
pending) 34268 

607.3  (bX2)    amended    (effective 

date  pending) 34268 

614.4000    (b)    amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4010    (b)    amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4120  Revised   (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4125    Added    (effective    date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4130  Revised   (effective   date 

pending) 5724 

Reg\ilatlon  at  63  FR  5724  eff.  3- 

13-S8 12401 

614.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4160    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4270—614.4320      (Subpart      G) 

Regulation  at  62  FR  66818  eff. 

3-4-98 10515 

614.4321    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 
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614.4335  Regulation    at    62    FR 

63646  eff.  3-4-98 10515 

614.4336  Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

615.5450  Regulation    at    62    FR 
53229  eff.  1-27-98 5223 

615.5451  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5452  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5454  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5455  Regulation    at    62    FR 

53229  eff.  1-27-98 5223 

615.5457    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

615.5460    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

627  Heading  and  authority  cita- 
tion  revised  (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2700   Revised   (effective   date 

pending) 5^24 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2720  (a)  removed;  (b)  through 
(0  redesignated  as  (a) 
through  (e);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2795—627.2797  (Subpart  D) 
Added  (effective  date  pend- 
ing)  5725 

Regulation  at  63  FR  5725  eff.  3- 
13-98 12401 

Chapter  VII— National  Credit 
Union  Administration  (Parts 
700-799) 

Chapter  VII  Interpretive  rulings 

24099 

701.1  Revised 4373 

701.19  (a)  amended;  Interim 14026 

701.26  (a)  designation  and  (b)  re- 
moved  10756 

701.27  Removed 10756 


701.36  (a)(4)(iv)  amended 10756 

703.50  Regulation  at  62  FR  64147 

confirmed 24104 

703.60  Regulation  at  62  FR  64147 

confirmed 24104 

703.80  Regulation  at  62  FR  64147 

confirmed 24104 

703.100  Regulation  at  62  FR  64148 

confirmed 24104 

703.150  Regulation  at  62  FR  64148 

confirmed 24104 

703.30  (g)  removed;  (h)  through 

(1)      redesignated      as      (g) 

through  (k) 24104 

703.50  (b)(2)  revised 24105 

703.100  (e)  revised 24105 

703.130  Revised '■ 24105 

704.5  (c)(6)  revised 24105 

704.11  (e)  amended 10756 

704  Appendix  B  amended 24105 

708a  Heading  and  authority  cita- 
tion revised 10517 

708a  Appendix  A  amended 10517 

708b.301  (a)(1)  and  (b)(1)  amended 

10519 

708b.3b2  (a)(1).  (2),  (bXD  and  (2) 

amended 10519 

712  Added 10756 

724  Authority  citation  revised 14026 

724.1  Amended;  heading  revised; 

interim 14026 

791.5  (a)(2)  revised 5859 

791.6  (a)  amended 5859 

792  Authority  citation  revised 14338 

792.01—792.32  (Subpart  A)  Re- 
vised  14338 

792.20—792.37  (Subpart  B)  Redes- 
ignated as  792.52—792.69 
(Subpart  E) 14338 

792.52—792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subpart  B); 14338 

Ctiapter  IX- Federal  Housing 
Finance  Board  (Parts  900-999) 

900  Authority  citation  revised 3455 

900.1—900.5  (Subpart  A)  Appendix 

A  amended 3455 

910.3  Revised 8059 

912  Re  vised 8059 

932  Authority  citation  revised 3455 

932.11  (b)  revised 3455 

932.40  (d)  revised 30587 

932.41  (b)(2)  and  (c)(3)(ll)  revised; 
(c)(3)(iv)  added;  (d)  amended; 
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TITLE  12  Chapter  IX-Con. 

(f)  removed;  (g)  redesignated 

as  (f) 30587 

933  Authority  citation  revised 3455 

933.1  (cc)  revised 3455 

(nKlXlll)     revised;     (bb)(6)(lll) 
and     (7)     amended;     (bb)(8) 

added 35127 

935.1  Amended 35128 

960.1  Amended;  interim 27672 

960.4  (d)  revised;  interim 27672 

960.5  (b)(9).  (10)(i)(C)  and  (11)  re- 
vised; interim 27672 

960.6  (b)(4)(li)  and  (ill)  amended; 
(b)(4)(lv)(A).  (C)(2),  (D).  (F)(8) 

and  (10)  revised;  interim 27673 

960.7  (a)  revised;  interim 27673 

960.9  Introductory  text  revised; 

interim 27673 

960.12  (e)  revised;  Interim 27673 

960.13  (c)(4).    (5)(lv).    (d)(1)    and 
(2)(iv)  revised:  interim 27673 

Chapter  XVII-Office  of  Federal 
Housing  Enterprise  Oversight, 
Department  of  Housing  and 
Urtxjn  Development  (Parts 
1701-1799) 

1720  Added;  Interim 8844 

Regulation  at  63  FR  8844  con- 
firmed  26063 

Proposed  Rules: 

10 2640 

28 16708 

202 12326.  14552 

203 9453.  12329 

205 14555 

210 12700 

213 14538 

220 2840,  16446 

221 2840.16446 

224 2840.  16446 

226 6112,14548 

229 12700 

230 14532 

250 32766,32768 

309 29 

357 10349 

544 18149 

563 1044.  17966.  20252 

563b 


563f. 
574... 
611... 
615... 


...1044 
.14844 
.14844 
.13564 
.33281 


708a 5898 

708b 5898 

922 26532 

931 26532 

932 26532 

933 8364.26532 

934 26532 

935 25718 

937 5315 

938 25726 

941 26532 

970 25718 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1  —  199) 

107  Authority  citation  revised 5865 

107.50  Amended 5865 

107.110  Removed 5865 

107.120  Revised 5865 

107.150   (a)(1)    Introductory   text 

revised 5866 

107.210  Revised 5866 

107.220  Removed 5866 

107.230   (d)(4)   Introductory   text 

revised 5866 

107.503  (a),  (b)  and  (e)  revised;  (c) 

amended 5866 

107.660  (d)   redesignated   as   (e); 

new  (d)  added 5866 

107.710   (b)   and   (c)   revised;   (e) 

amended 5866 

107.720  (b)(2)  and  (c)(1)  introduc- 
tory    text     revised;     (b)(3) 

added 5867 

107.730  (d)(3)(lv)  revised 5867 

107.740  (a)  revised 5867 

107.855  (c)(1).  (4)(i)  and  (d)(4)  re- 
vised; (g)(1)  through  (10)  re- 
designated as  (g)(2)  through 

(11);  new  (g)(1)  added 5867 

107.865  (c)(2)  amended;  (d)(1)  re- 
vised   5867 

107.1100  Revised 5868 

107.1110  Removed 5868 

107.1120  (c)  revised;  (d),  (e)  and  (f) 
redesignated  as  (e),  (f)  and 

(g);  new  (d)  added 5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

5868 

107.1200  (c)  and  (d)  revised 5868 
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?EDIT  AND 


107.1210  Revised 5868 

107.1230  (a)  and  (b)  revised 5868 

107.1240  (a)(1).  (b).  (c)  and  (d)  re- 
vised  5868 

107.1350      Undesignated      center 

heading:  removed 5869 

107.1350  Redesignated  as  107.1585 

5869 

107.1400    Heading    and    introduc- 
tory text  revised 5869 

107.1420  Revised 5869 

107.1430  Amended 5869 

107.1500  (b)(1),   (4)  and  (f)(2)  re- 
vised; (e)  amended 5869 

107.1505    (a)     introductory     text 
amended;    (a)(1),   (2)   and   (3) 

added;  (b)  revised 5869 

107.1510  Introductory  text  and 
(d)(l)(ii)  revised;  (c)  amended 

5870 

107.1520  Revised 5870 

107.1530  (c).  (e)(2)  and  (h)  revised; 

(e)(3)  and  (4)  removed 5871 

107.1540         Introductory         text 

amended 5871 

107.1550  Introductory  text 
amended;  (a)(1),  (b)  and  (c)(3) 

revised 5871 

107.1560  Introductory  text  and  (e) 
table  amended;  (a)(1),  (4)  and 

(b)  revised 5872 

107.1570  Introductory  text 
amended;   (b)(1)  heading,   (i) 

and  (ii)  revised 5872 

107.1575  Added 5872 

107.1580  (a)  heading  and  intro- 
ductory text  revised 5872 

107.1585        Redesignated        from 

107.1350  and  revised 5869 

107.1590  (a)(1)  revised;  (c)  re- 
moved;   (d)   redesignated   as 

(c) 5873 

107.1600  (a)  amended;  (b)  revised 

5873 

107.1720  Added 5873 

107.1820  (e)(9)  revised 5873 

107.1830  (a)  revised 5873 

115  Authority  citation  revised 12605 

115.61  Amended 12605 

120.845  Revised;  interim 24740 

121  Authority  citation  revised 31907 

121.103  (f)(2)  revised:  (f)(3)  and  (4) 
redesignated  as  (f)(4)  and  (5); 
new  (f)(3)  added 35738 


121.401  Amended 31907 

121.1001    (a)(5)    redesignated    as 

(a)(6);  new  (a)(5)  added 31907 

(a)(2)  through  (6)  redesignated 
as    (a)(3)    through    (7);    new 

(a)(2)  added;  (b)(2)  revised 35739 

121.1008  (a)  revised 31908 

121.1103  (a)  revised 35739 

123.18  Added 15072 

123.19  Added 15072 

123.20  Added 15073 

124.1—124.704  (Subpart  A)  Re- 
vised  35739 

124.108  (0  added 35772 

124.302  (d)  added 35772 

124.403  (d)  added 35772 

124.504   (d)   redesignated   as   (e); 

new  (d)  added 35772 

124.601—124.610  (Subpart  B)  Re- 
designated as 
124.1001—124.1010  (Subpart  B) 

35739 

124.1001—124.1024  (Subpart  B)  Re- 
vised  35772 

125  Authority  citation  revised 31908 

125.2  (a)(1)  amended 31908 

125.3  (b)  and  (c)  revised;  (d) 
amended 31908 

126  Added 31908 

134.201  Amended 35766 

134.202  (c)  and  (d)  amended 35766 

134.203  (a)(2),  (3)  and  (4)  redesig- 
nated as  (a)(3),   (4)  and  (5); 

new  (a)(2)  added 35766 

134.211  (d)  added 35766 

134.213  (a)  amended 35766 

134.222  (a)(2)  amended 35766 

134.401—134.418  (Subpart  D)  Re- 
designated as 
134.501—134.134.518  (Subpart 
E);  new  134.401—134.408  (Sub- 
part D)  added 35766 

Proposed  Rules: 

120 24753,  27219,  29676 

121 5480,  16148.  16882. 18150.  20139,  20447 

123 20140 

125 16148,  18150 

126 16148,  18150 
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TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  i  — Federal  Aviation  Ad- 
ministration, Departnnent  of 
Transpoftation  (Parts  1  —  199) 

1  Technical  correction 23338 

1.2  Amended 8318 

11.101  (b)   table  amended  (0MB 

numbers) 25573.  31866 

21  Effective  date  conflrmatlon 6808 

Special  FAA  conditions....  16089.  26422. 

32972.  34784 

23  Special  FAA  conditions 4563 

23.901  (d)(2)  revised 14797 

23.903  (a)(2)  revised 14798 

25  Special  FAA  conditions  ....3023.  13773, 

17090,  34121 

Technical  correction 23338 

25.101  (1)  added 8318 

25.105  (c)(1)  revised 8318 

25.107  (a)(2)  revised 8318 

(a)(1)  and  (e)  amended 8848 

25.109  (b).  (c),  (d)  redesignated  as 
(e).  (g)  and  (h):  (a)  and  new 
(e)  Introductory  text  revised; 
new  (b).  new  (c).  new  (d).  (f) 
and  (1)  added:  new  (h)  amend- 
g(j 8318 

25.111  (a)  amended 8848 

25.113  (b)  redesignated  as  (c);  (a) 
introductory  text,  (1)  and 
new    (c)    revised;    new    (b) 

added 8320 

25.115  (a)  revised 8320 

25.119  Heading  amended 8848 

25.233  (a)  amended 8848 

25.349  Introductory  text  amend- 
ed  8848 

25.481  (a)(3)  amended 8848 

25.493    (c)    revised;    (d)    and    (e) 

added 29072 

25.571  (a)  introductory  text,  (3). 
(b)    introductory    text,    (1). 

(5)(ii)  and  (e)(1)  revised 15714 

(b)  corrected 23338 

25.735  (0  introductory  text  and 

(2)  revised;  (h)  added 8320 

25.807  (f)(4)  and  (j)  added 8848 

(0(4)  corrected 12862 

25.832  (a)  introductory  text  and 

(2)  amended 8848 

25.855  (c)  revised 8048 

25.857  (c)(2)  revised;  (d)  removed 

8048 


25.858  Heading  and  introductory 

text  revised 8048 

25.903  (c)  amended 8848 

(a)(2)  revised 14798 

25.1185  (a)  amended 8848 

25.1533  (a)(3)  revised 8321 

25  Appendix  F  amended 8848 

27  Special  FAA  conditions. ...26422.  34786 
29  Special  FAA  conditions.... 32972.  34784 
33  Special  FAA  conditions 33529 

33.77  (c)  and  (e)  revised 14798 

33.78  Added 14799 

33  Appendix  B  added 14799 

36  Appendix  A  corrected;  CFR 

correction 26063 

39.13 660.  1336,  1339,  1736.  1737.  1740. 

1902.  1905.  1907.  1909.  1910. 
1912—1914.  2594.  2597,  3031.  3457, 
3459,  3809,  4156,  4158,  4161,  4162 
4375.  4564.  4567,  4569,  5224.  5226 
5227,  5726.  5875—5877,  5879.  5780, 
5782,  6065,  6068,  6070.  6630,  6634 
6636—6638,  6641,  6643,  6840,  6841 
6843,  6845.  7639.  7641.  7643,  "7645 
7647,  7651,  7655,  7659,  7663,  7667 
7671,  7675,  7679.  7683.  7687,  7688 
7692.  7695.  7697.  8065.  8069,  8073, 
8077,  8081.  8085,  8089.  8093.  8849, 
8851,  9404,  9406,  9408.  9731,  9733, 
9735.  9926.  9927.  9929,  9931,  9933, 
9934,  9936,  9937,  9939,  10296,  10298, 
10301,  10302,  10522,  10526.  10528. 
11107.  11110.  11111.  11112.  11114 
11115.  11117.  11820.  11821.  11822, 
11824,  11986,  11988.  12402,  12404 
12406.  12407.  12409.  12606.  12608 
12610.  12612.  12613.  12615.  12616 
12618.  13118,  13332,  13334,  13336, 
13488.  13490.  13492.  13494.  13496 
13498,  13499.  13501.  13504.  13506 
13508.  13510,  13511,  13513,  13515 
13776.  13777,  14028,  14603.  14806 
15074.  15076.  15077,  15079.  15286 
15747.  15750.  15752,  15754,  15755, 
15757.  16093.  16095.  16097,  16099 
16102.  16104.  16106.  16108.  16109 
16111.  16113.  16679.  16680.  16682. 
16884,  16886.  16887.  17317.  1731S, 
17321.  17322.  17324.  17325.  17670. 
17672,  17674,  17676.  17677.  17679. 
17932,  17934.  18118.  18120.  18121, 
18310.  18818.  19173.  19175.  19177. 
19179.  19182.  19184,  19384.  19386. 
19387,  19390,  19391,  19393,  19654, 
19798,  20063.  20065,  20067,  20300, 
20301,  20303,  20304,  20305.  20307, 
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20309,  20310.  20312.  20528.  23201, 
23202.  23204.  23206.  23375.  23377, 
23378,  23380,  23381,  23384.  23659, 
23661,  24388.  24390,  24742,  24744, 
24912,  24913,  24915,  24916,  25159, 
25390.  26065.  26425.  26427.  26428. 
26430.  26441.  26715.  26965.  26967. 
26969,  27195.  27197.  27199.  27451. 
27453,  27463,  27473,  27675,  27676, 
27835,  28218.  28220.  28481.  28483. 
28484.  29095.  29097.  29098.  29100. 
29101.  29103.  29344.  29545,  29547, 
30112,  30113,  30115,  30116,  30117. 
30119,  30120.  30121.  30123.  30124. 
30371,  30373,  30374,  30376,  30378, 
30379,  30588,  31105,  31107,  31108, 
31109,  31339,  31342,  31346—31350. 
31607,  31609,  31610,  31611,  31613, 
31614,  31616,  31617,  31917,  32120, 
32123,  32606,  32607,  32609,  32610, 
32719,  32721.  32975.  32976,  33244, 
33245,  33247,  33531,  33534,  33537, 
33538,  33540,  34269,  34270,  34272, 
34276,  34556,  34557,  34559,  34560. 
34561,  34563,  34564,  34566,  34569, 
34570,  34572,  34573,  34575,  34577, 
34579,  34581.  34582.  34584,  34586, 
34589,  34590,  34591.  34790.  34791. 
34797.  34799,  34802.  34803,  34804, 
35129,  31131,  31135,  31138,  31140, 

31142 
Corrected. ...4.  11368,  18308,  24210,  24389, 

31356 

61  SFAR  No.  73  revised 666 

61.2  (a)  and  (b)  Introductory  text 

revised 20286 

61.31  (h)  heading  and  (1)(1)  Intro- 
ductory text  revised 20286 

61.35  (a)(1)  revised 20286 

61.39  (a)(6)  introductory  text  re- 
vised  20286 

61.45  (b)  revised 20286 

61.51  (d).  (e)(l)(i).  (il)  and  (4)(i) 

revised;  (e)(l)(iii)  added 20286 

61.56  (c)  introductory  text  re- 
vised; (gr)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

added 20287 

61.63  (d)(5),  (O(IO)  and  (g)(10)  re- 
vised  20287 

61.87  (a)  revised 20287 

61.109  (0.  (g)(2),  (4).  (h)  Introduc- 
tory text,  (1)(1)  and  (ii)  re- 
vised  20287 

61.129  (b)(4)  introductory  text, 
(f),  (g)(5)  introductory  text, 


(h)(4)      introductory      text, 
(1)(A).  (B)  and  (ii)(A)  revised 

20288 

61.157  (b)(3),  (0(2).  (g)  introduc- 
tory text.  (8),  (h)  introduc- 
tory   text,    (i)    introductory 

text  and  (8)  revised 20288 

61.159  (a)(4)  introductory  text  re- 
vised  20288 

61.161  (a)(3)  and  (4)  revised 20289 

61.163  (a)(3)  introductory  text  re- 
vised  20289 

61.197  Revised 20289 

61.199  (a)  revised 20289 

71.1 1915—1917,  2136—2138,  2599,  2601, 

2885—2890.  4165.  4377—4392. 

5228—5232.  7058—7062.  7064. 

7282—7284.  8094.  8096.  8098—8100. 

8343,  8344.  8346,  8563—8565,  9135, 

9410—9413,  10759,  11990—11992, 

112619—12621,  12623—12626. 

12628—12631.  12633—12636. 

12638—12641.  12989.  12991.  12992. 

13779,  13780.  14346—14348.  14344, 

14345,  14348.  14604.  14606.  14607, 

14608,  15080—15083,  16048.  16889, 

16890.  17092.  17935.  17936.  18312, 

18314.  19394.  19395.  19397. 

20068—20071.  20529.  20530.  23206, 

24390,  24745,  24746.  26446—26451. 

26970—26978.  27202.  27475.  27477. 

27478,  27480.  27481.  28892.  29104, 

29943.  29944.  30041.  30126,  30127, 

30381.  30588—30595.  31352—31354, 

31356,  31618.  31619.  31620.  31621, 

32722,  32723.  33541—33544.  33841, 

33842,  33843,  34805.  34806,  34807, 

35506 

Corrected 924,  1884,  1997,  2891,  3618, 

4529.  6001,  7699,  8255,  8346.  8347, 
9912,  9940,  11118.  11991.  12401, 
14603,  14604.  14607.  14608.  16408. 
19396,  20447.  20684.  30380,  30816. 
35130.35309 
Regulation  at  63  FR  4163  de- 
layed to  3-26-98 7698 

73.19  (a)  and  (c)  revised 16890 

73.25 32724 

73.50 32725 

73.52 32725 

91  Technical  correction 1917,  2304, 

23338 

SFAR  No.  79  amended 8017 

Policy  statement 10123 

SFAR  No.  79  corrected 19286 

SFAR  No.  50-2  amended 23604 
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TITLE  14  Chapter  l-Con. 

SFAR  No.  67  amended 26687 

91.605  (b)(3)  revised ., 8321 

93  Technical  correction 1917 

95 5883,  13119,  27205 

97.21—97.35 667,  2140,  2602,  2604,  2605, 

2892,  5448,  5886,  7065,  7067.  10761, 

10762,  10764,  11993,  11994,  11996, 

17938—17940,  23207,  23209,  23210, 

23212,  23213,  25161,  25162,  28221, 

28223,  28225,  30596,  30598,  33844, 

33846 

107.31  (i)(4)  revised 18076 

108.33  (e)(4)  revised 18077 

119  Notice 4 

121  Notice 4 

Technical  correction...  1917,  2304,  23338 

SFAR  No.  50-2  amended 23604 

121.189  (e)  revised 8321 

121.314  Revised 8048 

121  Appendix  L  amended 8049 

135  Notice 4 

Technical  correction 1917,  23338 

SFAR  No.  50-2  amended 23604 

SFAR  No.  81  removed 25573 

135.163  (b)  revised 25573 

135.379  (e)  revised 8321 

141.35  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141.36  (b)  introductory  text  and 
(d)  Introductory  text  revised 
20289 

141  Appendix  B  amended 20289 

Appendix  D  amended 20290 

142  Technical  correction 2304 

150  Policy  statement 16409 

198  Revised 13740 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

207  Revised 28236 

208  Revised 28236 

212    Revised 28236 

243  Added 8280 

243.15  (b)  corrected 9413 

380    Revised 28241 

382.7  (c)  added 10535 

382.38  Added 10535 

(k)  corrected 11954 

382.41  (b).  (e)  introductory  text, 
(2),  (3)  and  (f)  amended;  (g) 
revised;  (h)  added 10536 


Chapter  V— National  Aeronautics 
and  Spoce  Administration  (Parts 
1200-1299) 

1274.105  (b)(8)  added 12993 

1274.202  (c)(6)  amended;  (f)  added 

12993 

1274.204  (b)(i)  revised;  (b)(3)  and 

(d)(2)  amended 12993 

1274.301  Amended 12993 

1274.901  Amended 12993 

1274.933  Added 12993 

Proposed  Rules: 

1—199  (Ch.  I) 16913 

23 35648 

25 2186,  30423 

27 34610 

33 23402 

39. ...167,  169,  171.  172.  174,  1070,  1072,  1074. 
1076.  1930,  2911,  3054,  3066,  3267. 
3270,  3272,  3273,  3275,  3276.  3278. 
3483.  3852,  4404,  4406,  5318.  5320. 
5322,  5324,  5325.  5327.  5763.  5765, 
5766,  5898,  5900,  5902,  5904.  6499, 
6500,  6501,  6682,  6683,  6685,  6689. 
6882,  7076,  7078,  7080,  7082.  7083. 
7085,  7322,  7324,  7739,  8149,  8369, 
8371,  8373,  8374,  8881,  8883,  8885, 
8886,  9163,  10156,  10157,  10349, 
10572,  10573.  10576,  10579,  10783, 
11169,  11171,  11381.  11631,  12042, 
12418,  12419,  12706,  12708,  13013. 
13151,  13374,  13376,  13378,  13379, 
13381,  13566,  13569,  13570,  13572. 
13574,  13576,  13577,  13579,  13581, 
13800,  13801,  14043,  14044,  14047, 
14049,  14051,  14055,  14383.  14385, 
14651,  14652,  14654,  14656,  14658, 
14660.  14849.  14850.  14851,  14853. 
14855.  14857.  14859.  14861,  14863. 
15105.  15790.  15791.  15793,  15795, 
15797,  15798,  16163,  16165,  16167, 
16169,  16170,  16172,  16174,  16175, 
16177,  16447,  16449,  16709,  16711, 
16713,  16715,  16716,  16916,  17130. 
17341,  17342.  17344,  17346,  17738. 
17969,  17970,  17972,  18151,  18153, 
18155,  18156,  18158,  18160,  18163, 
18164,  18167,  18341,  18342,  18852, 
19421.  19423.  19425,  19427,  19668. 
19670,  19672,  19673,  19675,  19677, 
19678,  19680,  19682,  19684,  19686, 
19688,  19689,  19852,  19854,  20141. 
20143.  20543.  20545,  20546,  20548, 
20550,  20552.  20554.  20556.  20684, 
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23685,  23686,  23688,  23690,  24136, 

24138,  24756,  24758,  24760,  24762, 

25179,  25180,  26182.  25781,  25787, 

26100,  26102.  26104.  26106,  26107, 

26109.  26111.  26112.  26742,  27001. 

27002.  27011.  27514.  27516.  27685. 

27687.  27688.  27690.  27692.  27694. 

27696.  27870.  27872.  28294.  28299, 

29144.  29146,  29148,  29150,  29151, 

29153.  29155.  29157.  29159.  29360, 

29362.  30150,  30152.  30154.  30156. 

30425.  30658,  30660,  30662,  31368. 

31370,  31372.  31374.  31375.  31377. 

31380.  31382.  32151.  32152.  32154. 

32624.  32771.  33014.  33016.  33018. 

33019,  33293.  33295.  34135.  34830. 
34832,  34833 

71 2913,  3673—3675,  3854-^859,  6818, 

7326-7328.  7330.  81.51—8153,  9459. 
9461.  9462.  11382.  11853.  12043. 

12044,  12045.  12047—12055.  12710. 

12711.  13015,  13016.  13153. 

13803—13805.  13807—13809.  14387. 

14388.  15107.  15108.  15110.  15111. 

16451.  16718.  17740—17743.  19429. 

19855—19858.  24500.  24764.  24995. 

27012—27015.  27160.  27519.  29061. 

29161—29167.  29959.  29960.  30156. 

30157.  30159.  30427.  30428.  30570. 

30663—30666,  31384,  31678,  31679. 

32156.  32157.  32158.  33021.  33591. 

33881.  34136.  34137.  34836—34839. 

35166.  35546.  35547.  35548.  35549. 

36550 

91 126.  8324.  16078.  16452.  24140.  27876. 

29061 

107 19691 

108 19691.  26706 

121 126.  8324.  16452 

125 126.  8324.  16452 

129 126.  16452 

135 6826.  8324.  9912 

139 19691 

150 27876.  29061 

255 3491 

269 5329 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  I— Bureau  of  the  Census, 
Department  of  Commerce 
(Parts  30-199) 

2  Authority  citation  revised 29945 


2.2  (d)  and  (f)  removed;  (e)  and 
(g)  redesignated  as  (d)  and 
(e) 29945 

2.4  (b)  and  (c)  amended 29945 

2.5  (a)  and  (b)  amended 29945 

2.7  Removed;  new  2.7  redesig- 
nated from  2.8;  (a)  and  (b) 
amended 29945 

2.8  Redesignated  as  2.7 29945 

70  Nomenclature  change 10303 

70.2  Amended 10303 

Chapter  II— National  Institute  of 
Standards  and  Technology,  De- 
partment of  Commerce  (Parts 
200-299) 

270  Removed .24917 

280.1  (d)  added 18271 

280.2  Amended 18271 

Corrected 34965 

280.6  Revised 18272 

(c)(5)(vl)  corrected 34965 

280.7  (a)  revised 18274 

280.10  Revised 18274 

280.11  (b)  revised 18274 

280.12  Revised 18274,  35508 

280.104  Added 18274 

280.602  (e)(2),  (h)  and  (j)  revised; 

(k)  through  (o)  added 18275 

(o)  corrected 34966 

(k)  revised 35508 

280.800—280.812  (Subpart  I)  Added 

18275 

280.810  (c)(3)(i)  revised 35508 

280.900—280.901        (Subpart        J) 

Added 18277 

280.1000—280.1024      (Subpart      K) 

Added 18278 

280.1010  (b)(3)(vi)  corrected 34965 

280.1011  (c)(2)(v)  correctly  added 
34965 

280.1100—280.1127      (Subpart      L) 

Added 18282 

Chapter  III— International  Trade 
Administration,  Dep>artment  of 
Commerce  (Parts  300—399) 

303.6  (a)  amended 5888 

303.14  (e)  amended 5888 

Chapter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700—799) 

Chapter  Vn  Policy  statement 32123 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  JUNE  30.  1998 


TITLE  15  Chapter  Vll-Con. 

70O  Authority  citation  revised 31921 

700.1  (a)  amended;  (b)  revised;  (c) 
redesignated  as  (e);  new  (c) 

and  (d)  added 31921 

700.2  (a)  and  (b)  revised:  (c) 
amended 31921 

700.3  (a)  amended 31921 

700.4  Revised 31921 

700.7  (a)  amended 31921 

700.8  Amended 31921,  31922 

700.10  (a)  revised;  (b)  amended 31922 

700.11  (b)  amended 31922 

700.12  (b)  and  (c)  revised 31922 

700.13  (b)(4)  added;  (cX5).  (6)  and 
(7)  removed;  (c)(8)  redesig- 
nated as  (c)(5);  new  (c)(5) 
amended;  (d)  revised;  0MB 
number 31922 

700.14  (c)  revised 31922 

700.17  (b)(2).  (3)  and  (c)  amended; 
(dXD  and  (f)  revised;  (d)(2) 
redesignated  as  (d)(3);  new 
(d)(2)  added 31923 

700.18  (a)(2)(v)  added;  (b)(1)  re- 
vised; (b)(2)  and  (3)  amended 
31923 

700.21  (a)  revised;  (bX2),  (c)  intro- 
ductory text.  (1)  Introduc- 
tory text,  (d)  and  (0  amend- 
ed  31923 

700.30  (Subpart  F)  Revised 31923 

700.41  (Subpart  G)  Redesigmated 
as  700.41  and  transferred  to 
Subpart  F 31924 

700.50  (c)  amended;  OMB  number 

31924 

700.54  Heading  revised;  Introduc- 
tory text  amended 31924 

700.55  (a),  (b)(2)  through  (6) 
amended 31924 

700.70  (a)  amended 31924 

700.71  (a),  (c)(1).  (2)  and  (3) 
amended 31924 

700.72  (a)  and  (b)  amended 31924 

700.73  (a)  and  (b)  amended 31924 

700.74  (a)  revised;  (b)  removed; 
(c)  and  (d)  redesignated  as 

(b)  and  (c) 31924 

700.75  Amended 31924 

700.80  (a)(2)  amended 31924 

(a),  (c)  and  (d)  amended 31926 

700.81  (a),  (b)  and  (d)  through  (h) 
amended 31925 

700.91  (d)  amended 31924 

(a)  amended;  OMB  number 31925 

700.93  Amended 31925 


700  Schedule  1  revised 31925 

Schedule  2  amended;  Appendix 

I  revised 31926 

705  Authority  citation  revised 31623 

705.3  Existing  text  designated  as 

(a);  (b)  added 31623 

705.5  (a)  amended 31623 

706.7  (b)  amended;  (d)  revised 31623 

705.8  (b)(6)  amended 31623 

705.10  Revised 31623 

705.11  Added 31623 

705.12  Added 31623 

732  Authority  citation  revised 2455 

Technical  correction 7699 

732.4  (b)(3Klv)  added 2456 

740  Authority  citation  revised 2455. 

5450 
Technical  correction 7699 

740.2  (a)(5)  and  (c)  added 2456 

740.3  (f)  added 2456 

740.4  Revised 2456 

740.5  Amended 2456 

740.6  (b)  added 2456 

740.7  (f)  revised 2456 

(dX4)  added;  (eX2)  amended;  (f) 

revised;  Interim 5450 

740.11  (a)(2).  (bX2Xill)  and  (iv)  re- 
vised; Supplement  No.  1 
added 2456 

742  Authority  citation  revised 2455. 

5451 

Technical  correction 7699 

742.6  (aXD  amended 2458 

742.12  (aX3)  revised;  (aK4)  re- 
moved   2458 

(bX3XlXC)  and  (iv)  added;  in- 
terim  5451 

743  Added 2458 

Technical  correction 7699 

744  Authority  citation  revised 2455 

Technical  correction 7699 

744.8  (b)  amended 2459 

.746  Authority  citation  revised 2455 

Technical  correction 7699 

746.8  (bXlXll)  amended 2459 

762  Authority  citation  revised 2455 

Technical  correction 7699 

770.4  Removed 14030 

774  Supplement  No.  1  revised 2459 

Technical  correction 7699 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C350) 14030 
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Chapter  VIM— Bureau  of  Eco- 
nomic Analysis,  Departrr^ent  of 
Comr^erce  (Parts  800-899) 

806.15  (h)(1).   (2),  (j)(3)(ll)(b).  (O. 

(4)(il)(b)  amended 16892 

806.17  Revised 3461 

cr^apter  IX— National  Oceanic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

902.1    (b)    table    amended    (0MB 

numbers);  interim 669 

(b)  table  amended  (0MB  num- 
bers)  11593.  14033.  27484.  30398 

(b)  table  amended  (0MB  num- 
bers);   interim;    eff.    &-14-98 

through  11-16-98 27488 

911  Revised 24922 

921.1  (f)  amended 26717 

921.10  (a)  and  (b)  amended 26717 

921.20  Amended 26717 

921.31  Amended 26717 

922.131  Amended 15087 

922.132  (a)(1).  (4)  Introductory 
text,  (d)  and  (f)  revised; 
(a)(4)(iv)  and  (v)  amended; 
(a)(4)(vi)  added 15087 

922.133  (a)  and  (c)  revised 15088 

990  Reconsideration 6846 

Ctiapter  XX-Office  of  tt)e  United 
States  Trade  Representative 
(Parts  2000-2099) 

2013  Added;  interim 29948 


Proposed  Rules: 


30.. 
922. 


.18344 
...6883 


960 10786 

2004 10159 

2300-2399  (Ch.  XXIH) 8826 

TITLE  16-COMMERCIAL 
PRACTICES 

Ctiapter  I— Federal  Trade 
Commission  (Parts  0-999) 

1.31—1.34  (Subpart  D)  Removed 


.7516 

2.33  Revised 32977 

2.41  (f)  revised 18820 


(f)(5)  revised 32977 

3.11A  Revised 7527 

4.1  (b)  and  (c)  revised 15758 

4.9  (b)(7)(ii)  revised;  (b)(7)(iii)  re- 
moved  18820 

(b)(7)(i),  (c)(1)  and  (3)  revised 

32977 

4.11  (c),  (d),  (f)  and  (g)  revised 32978 

4.15  (c)(3)  revised 32978 

5.2  (d)  revised 35130 

14.9  (a)  and  (b)  revised 34808 

260.2  Revised 24248 

260.5  Revised 24248 

260.6  (a)  and  (b)  revised 24248 

260.7  Introductory  text,  (a),  (c), 

(d)  and  (e)  revised 24248 

260.8  Footnotes  4.  5  and  6  redes- 
ignated as  Footnotes  7,  8  and 

9 24248 

Revised 24251 

300.1  (h)  revised;  (j)  and  (k)  added 

7516 

300.3  (b)  revised 7516 

300.4  Heading,  (c)  and  (e)  revised 
7516 

300.5  (b)  revised 7516 

300.8  (g)  amended 7516 

300.10  Revised 7517 

300.21  Removed;  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21; 
new  300.22  redesignated  from 
300.23 7517 

300.23  Redesignated  as  300.22; 
new  300.23  redesignated  from 
300.24 7517 

300.24  Redesignated  as  300.23; 
new  300.24  redesignated  from 
300.25 7517 

300.25  Redesignated  as  300.24; 
new  300.25  redesignated  from 
300.25a;  (a)(3),  (4)  introduc- 
tory text  and  (1)  revised 7517 

300.25a  Redesignated  as  300.25; 
new  300.25a  redesignated 
from  300.25b 7517 

300.26b  Redesignated  aa  300.26a 

7517 

300.33  (b)  revised 7517 

301.26  Heading,  (b)(2)  and  (d)  re- 
vised   7517 

301.39  (a)  amended;  (c)  revised 7517 

301.48  Heading  and  (a)(3)  revised 

7517 

303.1    Footnote    1    removed;    (h) 

and  (u)  revised 7517 
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TITLE  16  Chapter  l-Con. 

303.3  Revised 7518 

303.7  Introductory  text  revised 
7518 

303.8  (a)   Introductory   text   re- 
vised   7518 

303.15  (b)  revised 7518 

303.16  (a)  introductory  text.  (1), 

(b)  and  (c)  revised 7518 

303.20  (b)(3)  added;  (d)  revised 7518 

303.33  Heading,  (a)(3).  (4)  intro- 
ductory text  and  (1)  revised 

7521 

303.38  (b)  revised 7521 

303.40  Revised 7523 

302.42  (a)  amended 7523 

305  Notice 14034 

305  Appendix  F  revised 19399 

802.70  Revised 34594 


Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1203  Revised;  eff.  3-10-99 11729 

1700.14  (aKlOXvll)  revised;  (a)(27) 

added;  eff.  3-2-99 29953 

Proposed  Rules: 

0-999  (Ch.  I) 1802.  24996 

20 17132 

235 17348 

243 14865 

303 447.  449 

423 25417 

901 19859 

1000-1799  (Ch.  n) 3280.  13017 

1210 1077 

1615 27877 

1616 27877.31950 

1700 13019.32159 


230.157  Hea 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Troding  Commission  (Parts 
1-199) 

1.3  (gg)(2)(iv)  revised 32730 

1.12  (b)(2)  revised 32731 

1.17  (c)(5)(lll)  removed 32726 

(a)(l)(l)(B).  (11),  (h)(2)(vl)(C)(2). 
(vll)(A)(2).  (B)(2).  (vlll)(A)(2), 

(3)(11)(B)  and  (vKB) 32731 

1.41  (k)(l)  revised 33848 

3.13  Added;  Interim 18830 

3.14  Added:  Interim 18831 

4.24  (j)(l)(v)  corrected 24390 

32.2  Revised;  interim 18832 

32.13  Added;  Interim 18832 

33.4  Introductory  text  amended; 

interim 18834 

(a)(2)  removed 32732 

33.7  (b)  amended 32732 

140.735-4  (b)(3)  and  (c)(5)  intro- 
ductory text  revised 32733 

Chapter  II— Securities  and  Ex- 
change Commission  (Parts 
200-399) 

230.157  Heading  and  (b)  revised 

36514 

230.497  (k)(2)(il)  corrected 19286 

230.498  (b)  and  (c)(3)  corrected 19286 

232.301  Revised 29105 

239. 15 A  Form  N-IA  corrected 19286 

240.0-10    Heading,    (a),    (b).    (e), 

(g)(2).  (3)  and  (1)  revised; 
(h)(2)  and  (3)  redesignated  as 
(h)(3)  and  (4);  (h)(2).  (j)  and 

(k)  added 35514 

240. 14a^  (c)  introductory  text 
and  (1)  revised;  (c)(2)  through 
(5)  redesignated  as  (c)(4) 
through  (7);  new  (c)(2)  and  (3) 

added 29118 

240.14a-5  (e)  revised;  (f)  added 29118 

240.14a-8  Revised 29119 

241  Interpretative  releases 17943 

270  Compliance  date  extension 

29345 

270.0-10  Revised 35514 

274. IIA  Form  N-IA  corrected 19286 

274  Appendix  A  corrected 19286 

275.0-7  Revised 35515 


Proposed  Rules: 

1-199  (Ch.  I) 33297 

1  24142,  30668 

10  16453,  30675 

34  26114,  34335 

35  26114,  34335 

201 23604,  29301.  33305 

230 29168 

240  ...19430,  19693.  23504,  23584,  29301,  32628 

242 23604.29301 

249 23504,  23584,  29301 

TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1  —399) 

37  Clarification 32611 

284  Order 30127 

284.10  (a)(6)  and  (c)  added;  (b)(1) 

revised 20095 

Chapter  VIM— Susquehanna  River 
Basin  Commission  (Parts 
800-899) 

803.3  Amended 32124 

Proposed  Rules: 

1—399  (Ch.  I) 30675 

33 20340 

161   27526 

284 19861 

385 27529 

TITLE  19-CUSTOMS  DUTIES 

Chapter  i— United  States  Customs 
Service,  Department  of  the 
Treasury  (Parts  1-199) 

10.1  (a)  introductory  text  and  (b) 

amended 16416 

10.5  Heading  revised:  (d)  through 

(g)  amended 29954 

10.6  Amended 29954 

12.74  Revised 29122 

19.4   (b)(4)(i)(B)   amended:    (b)(6) 

revised 32944 

24.22  (d)(5)  and  (g)(6)  amended 32944 

24.25  (a),  (b)(2)  and  (c)(4)  amend- 
ed; Interim 29125 
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TITLE  19  Chapter  I -Con. 

24.26  Added;  Interim 29125 

101.3  Relation  at  62  FR  37133 

eff.  date  confirmed 23214 

(b)(3)  amended 24746 

111.1  Amended 32944 

111.21  Existing  text  designated 
as  (a);  (a)  amended;  (b)  and 

(c)  added 32945 

111.22  Removed 32945 

111.23  (a)(1)  revised;  (b),  (c),  (d) 
and  (f)  removed;  (e)  redesig- 
nated as  (b);  new  (b)  amend- 
ed       32945 

113.62  (j)  revised "32945 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 

122.15  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

123  Authority  citation  amended 

16416 

123.4  (b)  amended 16416 

128.24  (a)  amended 16417 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),  (b).  (c).  (f)  and  (g) 
amended 16417 

143.22  Amended 16417 

143.23  (d)  and  (1)  amended 16417 

143.26  (a)  amended 16417 

143.32  (n)  amended 32945 

143.35  Revised 32945 

143.36  (a)  amended;  (c)  Introduc- 
tory text  revised 32945 

143.37  (c)  and  (d)  removed;  (a)  re- 
vised  32945 

143.38  Removed 32945 

143.39  Revised 32945 

145.4  (c)  amended 16417 

145.12  (a)(2).  (3).  (b)(1)  and  (c) 
amended 16417 

145.35  Amended 16417 

145.41  Amended 16417 

148.23  (c)(1)  and  (2)  heading  and 
introductory  text  amended 

16417 

162  Heading  revised 32945 

162.0  Re  vised 32945 

162.1—162.8  (Subpart  A)  Heading 

revised 32946 

162.1a  Removed 32946 

162.1b  Removed 32946 

162.1c  Removed 32946 

162.1d  Removed 32946 

162.1e  Removed 32946 


162.1f  Removed 32946 

162. Ig  Removed 32946 

162.1h  Removed 32946 

162.11  Removed 32946 

162.71  (e)  removed 29131 

162.74  Revised 29131 

163  Added 32946 

163.6  (b)(2)(ll)  corrected 34808 

178.2  Table  amended  (0MB  num- 
bers)  29133,  32955 

181.12  (a)(1)    Introductory    text 

and  (b)(1)  amended 32955 

181.13  Amended 32955 

181.22  (a)  amended 32955 

191.3  (a)(3)  amended 27489 

191.6  (c)(3)  amended 27489 

191.14  (c)(3)(lll)(D)  and  (IvXO 
amended 27489 

191.92  (g)  amended 27489 

Chapter  II— United  States  Inter- 
national Trade  Commission 
(Parts  200-299) 

201.7  (b)  amended 29351 

201.10  Revised 29347 

201.11  (b)(4)  and  (5)  added 30607 

201.17  Revised 29347 

201.18  (b)  and  (c)  revised 29348 

201.20  (b)(l)(ll).  (Ill)  and  (3)(1)  re- 
vised  29347 

201.22—201.33  (Subpart  D)  Re- 
vised  29348 

205.3    (a)(1).    (2).    (b)    and    (d) 

amended 29351 

207.3  (b)  revised 30607 

207.45  (a)  revised 30607 

207.46  (g)  revised 30607 

207.60—207.69  (Subpart  F)  Added 

30608 

Chapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

351.103  Revised 24401 

351.304  Added 24401 

351.305  Added 24402 

351.306  Added 24403 

354  Authority  citation  revised 24403 

354  Nomenclature  change 24403 

354.1  Amended 24403 

354.2  Re  vised 24403 

354.3  (a)(3)  and  (4)  revised;  (a)(5) 
added 24404 


JUNE  1998 
CHANGES  APRIL  1.  1998  THROUGH  JUNE  30.  1998 


354.5  (a),  (b).  (c).  (d)(1).  (2)  and  (7) 
revised;  (d)(8)  removed;  (d)(9) 
redesigmated  as  (d)(8) 244(M 

354.6  Revised 244(M 

354.7  (b)  revised 24405 

354.9  (b)  revised 24405 

354.15  (e)  removed 24405 

354.17  (b)  amended 24405 

364.18  Added 24405 

354.19  Added 24405 

Proposed  Rules: 

113 31386 

123 27533 

151 31385 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.3  Revised 17326 

RedesigTiated     as    209.5;     new 

209.3  added 32613 

209.4  Redesigmated  as  209.6;  new 

209.4  added 32613 

209.5  Redesignated  as  209.7;  new 

209.5  redesignated  from  209.3 
32613 

209.6  Redesignated  as  209.8;  new 

209.6  redesigmated  from  209.4 

and  revised 32613 

209.7  Redesigmated  as  209.9;  new 

209.7  redesigmated  from  209.5 

and  revised 32613 

209.8  Removed;  new  209.8  redesig- 
nated from  209.6  and  revised 
32613 

209.9  Redesignated  as  209.10;  new 
209.9  redesignated  from  203.7; 

(c)  revised....; 32613 

209.10  Redesignated    as    209.11; 
new  209.10  redesignated  from 

209.9  and  amended 32613 

209.11  Redesignated    as    209.12; 
new  209.11  redesignated  from 

209.10  and  revised 32613 

209.12  Redesignated    as    209.13; 
new  209.12  redesigmated  from 

209.11  and  revised 32613 

209.13  Removed;  new  209.13  redes- 
ignated from  209.12 32613 

(b)  revised 32614 

209.14  Revised 32614 

209.15  Amended 32614 

216.74  Revised 17326 


255.8  Re  vised 29548 

Ctiapter  III— Social  Security 
Administration  (Parts  400-499) 

402.30  Amended 35132 

402.36  (d)  added 36132 

402.40  (h)  added 36132 

402.45  (d)  added 36132 

402.100  Heading  and  (b)  revised 

36132 

402.110  First  402.110  redesignated 

as  402.105 35132 

402.105   Redesignated  from   first 

402.110 35132 

402.115  Removed 36132 

402.120  Removed 35132 

402.130  Revised 35132 

402.140  Revised 35133 

402.145  Revised 35133 

402.150  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 35133 

402.160  (b)  and  (c)  revised 35134 

404.942  (g)  revised 35516 

404.985  Revised 24932 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  amended 30411 

416.420  (a)  revised 33646 

416.1130  (a)  revised 33646 

416.1442  (g)  revised 36616 

416.1485  Revised 24933 

416.2010  (b)(l)(lil)  amended; 
(b)(l)(lv)  .revised;  (b)(l)(v) 
through  (X)  added 33849 

Ctiapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600-699) 

646  Added;  interim 16988 

Proposed  Rules: 

404      31680 

416 32161 

TITLE  21 -FOOD  AND  DRUGS 

Ctiapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Healtti  and  Human  Services 
(Parts  1-1299) 

3  Authority  citation  revised 26697 

6.31  (f)(2)(lll)  and  (iv)  removed 26697 

6.53  (a)(1)  and  (b)(l)(l)  revised 27207 

5.73  Removed 26697 
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TITLE  21    Chapter  I -Con. 

5.74  Removed 26697 

5.200  Revised 18314 

5.210  Revised 18317 

5.215  Revised 18317 

10  Authority  citation  revised 32735 

10.50  (cKlO)  removed 26697 

10.75  (b)  amended 32736 

16.1  (b)(2)  amended 26697 

25.31  (f)  amended 26697 

50  Authority  citation  revised 26697 

50.1  (a)  amended 26697 

54.4  (a)  corrected 35134 

56  Authority  citation  revised 26698 

58  Authority  citation  revised 

71  Authority  citation  revised 

74.3602  (bX2Xv)  added 20098 

101  Technical  correction 17327 

Food  labeling  prohibitions 34084. 

34092,  34097,  34101.  34104.  34107, 
34110.  34112.  34115 

101.13  (g)  introductory  text  and 
(h)  introductory  text  re- 
moved; (gXl).  (2)  and  (3)  re- 
designated as  (hK4)(i).  (11) 
and  (ill);  (hXD  and  new  (4X1). 
(11)  and  (ill)  revised;  (j)(2Xli), 
(PK2).  (qX2).  (3Xii).  (5X1)  and 

(6)  amended 26980 

101.14  (eX3)  amended 26980 

101.36  (b)(3XiiXB),  (C)  and  (UI) 

revised 30620 

101.54  (d)(2)  revised 26980 

101.62  (dXlXllXD).  (2XlliXC). 
(IvXC).  (4XiiXC)  and  (5)(il)(C) 
amended 26980 

101.69  (c).  (d).  (1),  (mX4),  (n)(3). 
(4).  (oX3)  and  (4)  amended; 
(mX3)  revised;  (mX4XiIl)  and 

(5)  added 26719 

101.70  (jX2)  and  (4X11)  revised; 
(j)(3Xlil)  added 26719 

165.110  (bX4XlliXA)  table  and  (C) 
table  amended; 
(bX4XiiiXGX3X<r)  note  re- 
moved  25769 

Regulation  at  63  FR  25769  eff. 

date  corrected  to  2-9-98 30621 

172.831  Added 16433 

173.340  (aK4)  Introductory  text 
revised;  (aX4)  table  amended 
29134 

177.2415  Added....*.*.V...3..V/™^^^^ 
178.2010  (b)  table  amended.... 27836,  29136, 

35135 

178.3400  (c)  table  amended 29551 

184.1420  Added 24419 


184.1702  Added 28895 

200  Authority  citation  revised 26698 

200.15  Revised 26698 

201  Authority  citation  revised 26698 

201.50  (b)  amended 26698 

201.100  (c)(2)  amended 26698 

201.307    Added 27843 

207  Authority  citation  revised 26698 

207.25    (bX2),     (4).     (5)    and    (6) 

amended 26698 

207.31    (aXl).    (2).    (3)    and    (c) 

amended 26698 

210  Authority  citation  revised 26698 

211  Authority  citation  revised 26698 

310  Authority  citation  revised 26698 

310.545    (aX27),    (28)    and    (dX28) 

added;  (d)  introductory  text 

revised 19802 

312  Authority  citation  revised 26698 

312.500—310.546  (Subpart  E)  Au- 
thority citation  revised 26698 

314  Authority  citation  revised 26698 

314.170  Amended 26698 

314.430  (f)(6)  amended 26698 

369  Authority  citation  revised 26698 

369.5  Removed 26698 

369.21  Amended 26698 

429  Removed 26698 

430  Removed 26068 

431  Removed 26068 

432  Removed 26068 

433  Removed 26068 

436  Removed 26068 

440  Removed 26068 

441  Removed 26068 

442  Removed 26068 

443  Removed 26068 

444  Removed 26068 

446  Removed 26068 

448  Removed 26068 

449  Removed 26068 

450  Removed 26068 

452  Removed 26069 

453  Removed 26069 

455  Removed 26069 

460  Removed 26069 

510.105  (c)(2)  revised 32980 

510.106  Revised 32980 

510.600  (cXD  table  and  (2)  table 

amended 24106,  25164,  26981,  27844. 

27845,  29551.  31624.  31931 

520.580  (bXl)  amended 26981 

520.905c  (d)(l)(ill)  added 31624 

520.1445  (a)  and  (c)  heading  re- 
vised; (d)  added 29352 

520.1484  (b)  revised;  (cX3)  amend- 
ed  17329 
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520.2098  (b)  amended 29551 

522.955  (dXlXlli)  amended 26981 

522.1086  (b)  amended;  (c)  redesig- 
nated as  (d) 29362 

522.1289  Added 29552 

522.2005  (b)  amended 24420 

522.2120  Amended 24107 

522.2121  Added 24107 

524.1044g  (b)  amended 31932 

524.2101  (c)  amended 26981 

529.469  Added 25164 

529.1186  (b)  revised 24106 

556.600  Revised 24107 

558.58    (dXlXili)  table  amended 

27845 

558.78  (dX3)  revised 19186 

(aX2),    (dXD   table   and   (2X11) 

amended 27845 

558.95  (dX4Xlv)  added 18836 

(dXlXxlXft)  and  (xllXfe)  amend- 
ed  27845 

558.120    (dxixilixfc)  amended 27845 

558.128    (aXD    and    (dXD    table 

amended 27845 

558.145    (aXD  and  (2)  amended 27845 

558.175    (dXlXiliXfe)    and    (ivX6) 

amended 17948.27845 

558.195  (d)  table  amended 17948,  27845 

558.305    (a)  amended 27845 

558.311  (eXlXli)  table  amended 17948 

(bX2)  through  (7),  (eXlXv) 
table.  (2Xv)  and  (3Xv)  amend- 
ed  27846 

558.340    (a)  amended 27846 

558.342    (dK3Xii)       and       (6X11) 

amended 27845 

558.355  (a)  amended 24420 

(bX8).  (9).  (f)(lXiv)(6).  (vXb). 
(xivXfc).   (xvXft)  and  (xvlXft) 

amended 27846 

558.515  (dXDdvXft)  amended 17948 

(a)  and  (dXlXvlXb)  amended 27845 

558.550    (aXl).  (dXlXvll)(c), 

(ix)(c),    (xv)(c)    and    (xvl)(c) 

amended 27846 

568.575    (aXl)  and  (2)  amended 27846 

558.582    (a)  amended 27846 

558.600    (c)(4Xll)  amended 27846 

606.121  (eXlXll)  amended 16685 

610.11  (g)  revised 19403 

610.30  Amended 16686 

640.2  (eX3)  amended 16686 

640.17  Amended 16686 

640.24  (b)  amended 16685 

640.64  (cX2)  amended 16685 

640.69  (b)  amended 16685 


640.70  (a)(3)  amended 16685 

640.74  (bX2)  amended 16685 

640.101  (a)  amended 16685 

640.102  (c)  and  (e)  amended 16685 

640.104  (a)  amended 16685 

800  Authority  citation  revised 26699 

801  Interpretation 24934 

Economic  analysis  statement 

29552 

803.1  (a)  revised 26074 

803.3  (c)  introductory  text 
amended;  (m)  through  (ee) 
redesignated  as  (n)  through 
(ff);  (cXD.  new  (p)  introduc- 
tory text.  (1)  and  (rX2)  re- 
vised; (g)  and  new  (m)  added 


.26074 


803.9  (cX2)  amended;  (cX3)  re- 
moved; (cX4)  redesignated  as 
(c)(3) 26075 

803.10  Heading,  (a)(2)  and  (c)(5) 
revised;  (b)  added 26075 

803.11  Amended , 26076 

803.12  (b)  revised 26075 

803.17  Introductory  text  amend- 
ed  26075 

803.18  Heading.  (bXlXli)  and  (2) 
revised;  (a),  (bXD  introduc- 
tory text  and  (c)  amended; 

(d)  added 26075 

803.19  (b)  and  (c)  amended 26075 

803.20  (a)  Introductory  text  and 
(2)  amended;  (aXD  revised; 
(b)(2)  added 26075 

803.22  (a)  and  (bXD  amended 26076 

803.33  Heading  revised;  (a)  intro- 
ductory text.  (2).  (5),  (7)  In- 
troductory text,  (vi)  and  (c) 

amended 26076 

803.40—803.43  (Subpart  D)  Added 

26076 

803.56  Introductory  text,  (a)  and 

(b)  amended 26076 

803.57  (a),  (b),  (cXD  and  (d) 
amended 26076 

804  Heading  revised 26077 

804.1  (a)  revised 26077 

804.3  (d)  revised;  (mXD  and  (2) 

amended 26077 

804.25  (aXD  and  (2)  amended;  (c) 

removed 2t»077 

806.10  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

806.20  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

812  Authority  citation  revised 26699 
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TITLE  21    Chapfer  l-Con. 

814.39  (a)  introductory  text  and 

(4)  revised;  (f)  added 20533 

814.100  (a)(2)  and  (d)  revised;  (e) 

added 19188 

814.104  (b)  removed;  (c).  (d)  and 
(e)  redesignated  as  (b),  (c) 
and  (d);  new  (b)(5)  and  new 
(d)  revised;  new  (c)  amended 

19189 

814.106  Revised 19189 

814.108  Revised 19189 

814.112  (a)  introductory  text  and 

(b)  revised 19189 

814.114  Revised 19189 

814.116  (a)  and  (d)  amended;  (e) 

added 19189 

814.118  (e)  revised 19189 

814.120  Revised 19189 

814.124  (a)  amended 19190 

814.126  (a)  amended;  (b)  revised 

19190 

864.1860  Added 30142 

868  Preamendment  device  reten- 
tion  35516 

884  Preamendment  device  reten- 
tion  35516 

890  Preamendment  device  reten- 
tion  35516 

892.2010  Added 23387 

892.2020  Added 23387 

892.2030  Added 23387 

892.2040  Added 23387 

892.2050  Added 23387 

1240  Technical  correction 29591 

1240.70  Removed 26078 

1270.33  (bXD  amended 16685 

Proposed  Rules: 

3 26690 

5 26690 

10 26690,32772 

16 26680,  31143.  35551 

25 26690 

26 17744 

50 26690 

56 26690 

58 26690 

70 30150 

71 26690 

73 30150 

74 30150 

80 30150 

81 30150 

82 30150 

99 31143.35551 

100 27502 


ECTK 
FHRC 

101. 
102 

DNS  AFFECTED 
>UGH  JUNE  30. 

.20486,  23624,  24254 

1998 

,24593 

,  27016,  30150 
20148 

120 

..20450,  24254 
25789 

165 

178 

30150 

200 

26690 

201 

.26690,  30150 
.26690.  26744 
26690 

207 

210 

211 

26690 

310 

.26690,  33592 
26690 

312 

314 

26690 

315 

28301 

334 

.27886.  33392 
26690 

369 

429 

26690 

430 

26127 

431 

26127 

432 

26127 

433 

26127 

436 

26127 

440 

26127 

441 

26127 

442 

26127 

443 

26127 

444 

26127 

446 

26127 

44D 

26127 

449 

26127 

450 

26127 

452 

26127 

453 

26127 

4.55 

26127 

460 

26127 

601 

28301 

610 

19431 

701 

30150 

800 

26690 

803 

26129 

804 

26129 

807 

26744 

809 

29174 

812 

26690 

814 

.19196,  20558 
29364 

820 

864 

29174 

874 

25794 

1271 

26744 

1308. 

1ft17n 

TITLE  22-FOREIGN  RELATIONS 

Chapter  1— Department  of  State 
(Parts  1-199) 

40.204  Removed 16686 

1 

121.1  Amen 


514  Suspeni 
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41.2  (g)(3)  and  (4)  redesignated  as 
(g)(5)  and  (6);  new  (g)(3)  and 
(4)  added 16893 

41.32  Re  vised 16893 

41.33  Re  vised 16894 

41.107  (c)  redesignated  as  (c)(1); 

(c)(2)  added;  Interim 24108 

41.122  (a)(4)  and  (h)(9)  added 16895 

50  Authority  citation  revised 20315 

50.40  (a)  amended 20315 

93  Authority  citation  revised 16687 

93.1  (a),  (b),  (c)  and  (e)  amended 

, 16687 

121.1  AJmended 17330 

Chapter   V— United   States   Infor- 
mation Agency  (Parts  500-599) 

514  Suspension  of  applicability 

34276 

514.90    (Subpart    H)    Added;    in- 
terim  34810 

Proposed  Rules: 

503 15800 

TITLE  23-HIGHWAYS 

Ctiapter  I— Federal  Hlgtiway  Ad- 
ministration, Dejxjrtment  of 
Transportation  (Parts  1-999) 

655.601  (a)  revised 33549 

Proposed  Rules: 

655    31950.  31957 

658 27228 

1331 33220 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-Offlce  of  tt^e  Sec- 
retary, Department  of  Housing 
and  Urban  Development  (Parts 
0-99) 

5.100  Amended 23853 

5.214  Amended 23853 

5.403  (a)  revised;  (b)  amended 23853 

5.520  (cXDdl)  and  (2)(i)  revised 

23853 

8.28  (a)(5)  revised 23853 


Ctiapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depxjrt- 
ment  of  Housing  and  Urban  De- 
velopment (Parts  200-299) 

203.255  (b)(5)  revised;  interim 29507 

206.45  (e)  revised;  Interim 17656 

Ctiapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  500—599) 

Chapter  V  Clarification 35135 

570.415  (k)(3)(li)  revised 31868 

598  Added;  interim 19155 

Ct)apter  VIII— Office  of  ttie  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  DepKartment  of 
Housing  and  Urban  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

882  Heading  and  authority  cita- 
tion revised 23853 

882.101  Revised 23853 

882.102  Revised 23853 

882.106  Removed 23854 

882.108  Removed 23854 

882.109  Removed 23864 

882.110  Removed 23854 

882.111  Removed 23854 

882.118  Removed 23854 

882.112  Redesignated  as  882.414 23854 

882.201—882.219   (Subpart   B)   Re- 
moved  23854 

882.217  Redesignated  as  882.517 23854 

882.301—882.335   (Subpart   C)   Re- 
moved  23854 

882.401  Revised 23854 

882.402  Removed 23854 

882.404  Revised 23864 

882.406  Redesignated  as  882.810 23857 

882.407  Revised 23855 

882.411  (c)  amended 23855 

882.413  (c)  removed 23855 

882.414  Redesignated  from  882.112 

23854 
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TITLE  24   Chaptttf  Vlll-Con. 

882.501  Removed 23855 

882.502  Removed 23855 

882.503  Removed 23856 

882  504  Removed 23855 

882.505  Removed 23865 

882.506  Removed 23866 

882.508  Removed 23866 

882.511      Heading     revised;      (a) 

through  (e)  redesignated  as 
(b)  through  (f);  new  (a)  added 


.23855 


882.514  (aXD.  (dXD  Introductory 
text,  (Iv)  and  (v)  amended; 
(d)(2Kvl)  redesignated  as 
(dXlKvI);  (e)  revised 23855 

882.515  (b)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 
23855 

882.517  Redesignated  from  882.217 

23854 

882.601—882.606  (Subpart  F)  Re- 
moved  23854 

882.701—882.759  (Subpart  G)  Re- 
moved  23864 

882.802  Amended 23855 

882.803  (b)  revised 23865 

882.805  (dXlXiXB)  amended;  (c) 
revised 23855 

882.806  Heading,  (aX3)  and  (4)  re- 
vised; (aX2)  amended;  (a)(2) 
undesignated  text  designated 

as  (aX2Xll):  (aX2Xl)  added 23856 

882.807  (a)  and  (d)  revised 23856 

882.808  (d).  (1X1).  (3)  and  (o) 
amended;  (bX4),  (c)  and  (1X2) 
revised 23857 

882.810  Removed;  new  882.810  re- 
designated from  882.406;  new 
(gXlXlllXC)  amended 23857 

Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urtxin  Development 
(Parts  900-999) 

982  Authority  citation  revised 23857 

982.4  Revised 23857 

Corrected 31625 

982.53  (a)  revised 23859 

982.54  (dX7)  revised;  (dX15) 
through  (19)  redesignated  as 
(dX18)  through  (22);  new 
(dX16),  (16)  and  (17)  added 23859 

982.102  (d)  removed 23895 


ECTIONS  AFFECTED 

THROUGH  JUNE  30.  1998 

982.152  (aK3)  added;  (cXD  revised 

.  23859 

982.153  (a)  designation  and  (b)  re- 

moved  

23860 

982.158  (f)(6)  amended;  (0(7)  re- 

designated as  (f)(8);  new  (0(7) 

added 

23860 

982.204  (c)  revised 

..23860 

982.205  Heading  and  (c)  revised 

..23860 

982.206  (b)(1)  amended;  (aX2)  re- 

vised  

.  23860 

982.207   (c)   redesignated   as   (d); 

new  (c)  added 

..23860 

982.302  (a)  revised 

..23860 

982.303  (bXD  amended;  (b)(2)  re- 

vised  

23860 

982.306  (d)  and  (e)  redesignated  as 

(e)  and  (0;  new  (d)  added 

..27437 

982.316  Added 

..23860 

Corrected 

..31625 

982.362      (cX7)      revised;      (c)(8) 

amended;  (cX9)  redesignated 

as  (cX12);  new  (cK9).  (10)  and 

(ll)added 

..23860 

982.401  (aXD  amended 

..23861 

982.402  (c)  revised 

..23861 

982.451  (a)  removed;  (b)  and  (c) 

redesignated  as  (a)  and  (b) 

23861 

982.462  (bX2)  revised 

..23861 

982.501—982.517        (Subpart       K) 

Added  

23861 

982.552  (aXD  revised 

..23865 

982.601—982.624  Added 

..23865 

982.623  (b)(2Xi)  corrected 

..31625 

983.1  Revised 

.23870 

983.2  Introductory  text  amended 

.23870 

983.3  (d)  added 

.23870 

983.5  Re  vised 

.23870 

983.7  (b)  introductory  text  and 

(7)   revised;    (bX5)   amended; 

(d)   and    (0    removed;    (bX8) 

and  (c)  added;  (c)  and  (g)  re- 

designated as  (d)  and  (0 

.23870 

983.10  (gXlXlllXB)  amended 

.23871 

983.12  Revised 

.23871 

983.13  Revised 

.23871 

983.14  Removed 

.23871 

983.51  (d)  introductory  text  re- 

vised  

23871 

983.52  (a)  and  (c)  amended 

.23871 

983.55  (a)  and  (b)  amended 

.23871 

983.101  (b)(3)  amended 

.23871 

983.103  (d)  amended 

.23871 

* 
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983.151  (b)(3)  amended 23871 

983.201  Revised 23871 

983.202  Amended 23871 

983.203  (a)(1),  (b).  (d)(6)  and  (g)(1) 
amended:  (e)  added 23871 

983.204  (e)  added 23871 

983.205  Removed;  new  983.205  re- 
designated from  983.206 23871 

983.206  Redesignated  as  983.205; 
new  983.206  redesignated 
from  983.207 23871 

983.207  Redesignated  as  983.206; 
new  983.207  redesignated 
from  983.208  and  revised 23871 

983.208  Redesignated  as  983.207 23871 

983.251—983.262        (Subpart        F) 

Added 23871 

Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  3200-3899) 

3280  Interpretive  Bulletin 26386 

Proposed  Rules: 

5    35650,  35662 

6         26022 

50 30046 

55        30046 

58 30046 

180 26022 

200 26702,  32958.  35662 

203 24736 

207     26702,  35650 

236 35662 

266 35650.35662 

291 29496,  35650 

570 26022 

880 35650.35662 

881 35650 

882 35650 

883 35650 

884 35660 

886 35650.35662 

888 24846 

901 35672 

965 35650 

982 35662 

983 35650 

3280 26392 


TITLE  25-INDIANS 

Ctiapter  III— National  Indian 
Gaming  Commission  (Parts 
500-599) 

514  Technical  correction 17489 

Proposed  Rules: 

11        32631 

291 19693 

TITLE  26--INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Sen^- 
Ice,  Depxjrtment  of  ttie  Treasury 
(Parts  1-799) 

1  Authority  citation  amended 16898. 

30623.  33555 

1.32-3T  Added 34596 

1.367(a)-lT  (a),  (c)(1)  and 
(3)(il)(C)  concluding  text 
amended;  (b)(2)(l)  and  con- 
cluding text  removed;  (c)(2) 

revised 33555 

1.367(a)-3  (a),  (b)  and  (d)  revised; 
(c)(l)(iii)(B)  amended;  (e) 
through    (h)    removed;    new 

(e),  (f)  and  (g)  added 33656 

1.367(a)-3T  Removed 33561 

1.367(a>-8  Added 33662 

1.367(b)-l  Added 33666 

1.367(b)-4  Added 33667 

1.367(b)-7  (a)  and  (b)  added 33568 

1.367(d)-lT  (a)  amended 33668 

1.411(d)-4  Added 30623 

1.417(e)-l  (d)  revised 16898 

1.417(e)-lT  (d)  revised 16902 

1.985-1  Corrected 15760 

(b)(2)(ll)(C)(;)  heading  and  (2) 

correctly  added 16761 

1.985-7  (b)(3),  (c)(5)  and  (d)(6)  cor-' 

rected 15761 

1.6038B-1  Added 33568 

1.6038B-1T  Heading,  (a)  through 
(b)(2),  (c)  Introductory  text 
and  (f)  revised;  (b)(3)  redesig- 
nated  as   (b)(4);    new   (b)(3), 

(c)(6)  and  (g)  added 33670 

1.6045-lT  Removed 35519 

1.6045-2T  Removed 35519 

1.6045-1  (1)  revised;  (q)  amended 

36519 

1.6045-2  (g)(2)  revised;  (i)  amend- 
ed  35619 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1998  THROUGH  JUNE  30.  1998 


TITLE  26- -Chapter  I -Con. 

7.367(b)-l  (a)  and  (cKD  revised; 
authority  citation  removed 
33570 

7.367(bM  (a)  and  (b)  revised;  au- 
thority citation  removed 33570 

7.367(b)-7   (a)  revised;   authority 

citation  removed 33670 

31  Authority  citation  amended 

32735 

31.6302-1  (fX4)  amended 32736 

31.6302-lT  Added 32736 

301.6011-2  (aXl).  (bXD.  (2).  (cXl) 
heading.  (1).  (ill).  (2).  (d).  (f). 
(g)  heading  and  (2)  revised; 

_     (OdXlv)  added;  (cX3)  and  (4) 

removed;  (e)  amended 35519 

301. 6011-2T  Removed 35520 

602.101  (c)  Uble  amended  (OMB 

numbers) 30624.  33570,  34596 

Proposed  Rules: 

1 17973.  19694,  19864,  20156.  24765.  25796. 

27534.  28958,  29961.  32164.  33595. 

34615.  34616 

31 32774 


TITLE  27-ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Depart- 
rrient  of  the  Treasury  (Parts 
1-299) 

9.93  (cXll).  (17)  and  (18)  revised; 

(cX19)  added 16904 

9.156  Added 33863 

9.159  Added 16904 

178.1  (a)  revised 35522 

178.11  Amended 36522 

178.32    (a)(7).     (SXlilXB).     (dX7). 

(8X11X3)  amended;  (aX9)  and 

(dX9)  added 36522 

178.50  (b)  and  (c)  amended;  (d) 

added 35523 

178.99  (cX7)  and  (8X11X3)  amend- 
ed; (cX9)  added 35523 

178.100  (a)  existing  text  des- 
ignated as  (aXl);  (aX2)  added; 
(Ore  vised 35523 

178.130  (aXD  amended 35523 

178.134  Added 35623 

178.141  Introductory  text  revised 

36523 

178.144   (cX6)   and   (7)   amended; 

(c)(8)  added 35523 

Proposed  Rules: 

4 27017 

178 36551 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

0.64-2  Amended 20534 

0.64-5  Added W*^ 

0.100—0.104  (Subpart  R)  Appendix 

amended 38029.  52492.  52493 

2.37  (c)  added 25772 

2.44  (c)  revised 25771 

2.56    Heading,    (a),    (f)    and    (g) 

amended;  (b)(1)  and  (1)  added 

51602 

2.62  (a)(6)  and  (h)(5)  amended 40270 

2.67  Added 25770 

16  Authority  citation  revised 29593 

16.1—16.12  (Subpart  A)  Revised 

29593 

16.11  (b)(7)  and  (k)(3)(i)  corrected 

34965 

16.40—16.55  (Subpart  D)  Revised 

29600 

16.41  (a)  corrected 34965 

16.42  (e)  corrected 34965 

16.51  (a)  corrected 34965 

16.54  (c)  corrected 34965 

16.99  (1)  and  (j)  added 44083 

16  Appendix  I  revised ~. 29604 

Appendix  I  corrected 34965 

17  Revised 36984 

32.1—32.2    (Subpart   A)   Heading 

revised 37715 

32.1  (a)  amended 37715 

32.2  (a)  introductory  text  added 

37715 

32.3^.9    (Subpart    B)   Heading 

removed 37715 

32.3—32.9    Undesignated    center 

heading  added 37715 

32.10—32.15  (Subpart  C)  Heading 

removed 37715 

32.10—32.15  Undesignated  center 

heading  added 37715 

32.10      (a)      introductory      text 

amended 37715 

32.16—32.18  (Subpart  D)  Heading 

removed 37715 

32.16—32.18  Undesignated  center 

heading  added 37715 

32.16  (a)  amended 37715 

32.19—32.22  (Subpart  E)  Heading 

removed 37715 

32.19—32.22  Undesignated  center 

heading  added 37715 


32.23—32.24  (Subpart  F)  Heading 

removed 37715 

32.23—32.24  Undesignated  center 

heading  added 37715 

32.25  (Subpart  G)  Heading  re- 
moved  37716 

32.25  Undesignated  center  head- 
ing added 37716 

32.31—32.40  (Subpart  B)  Added 37716 

32.35  (b)  corrected 39120 

50.8  Removed 29604 

50.22  Regulation  at  61  FR  49260 

confirmed 61629 

51.55  (b)(1)  designation  and  (2)  re- 
moved; new  (b)  amended 24109 

58  Authority  citation  revised 51750 

58.6  Added 51750 

60.3  (a)(8)  revised 11120 

61  Appendix  A  amended;  interim 

.  .  _ .11121 

66.26  (a),   (b)  introductory  text 

and  (1)  revised 45939.  45942 

70.26  (a),  (b)  and  (c)  revised;  (d) 

added 45939.45942 

Ctiapter  V— Bureau  of  Prisons.  De- 
partment of  Justice  (Parts 
500-599) 

511.10^11.16  (Subpart  B)  Heading 

revised 11818 

511.12  (d)  revised 11818 

523  Authority  citation  revised 50787 

523.20    (Subpart    C)    Added;    in- 
terim  507*7 

524  Authority  citation  revised 53690 

524.31  (a)(3)  revised;  interim 53691 

524.41  (e)  revised '^604 

540  Authority  citation  revised 65185 

540.14  (b)  and  (c)  revised 65186 

540.18  (c)  and  (d)  revised 65185 

541.13  (a)(1)  through  (4)  revised; 
Tables  3  through  6  amended 
50788 

541.14  (a)  amended 50791 

541.63  (a)  amended 5218 

541.65  (c)  revised 5218 

541.67  (e)  revised 5218 

544.42  (d)  revised 39916 

544.70—544.75    (Subpart    H)    Re- 
vised; interim 50793 

548.12  Revised 44836 

548.16  (c)  amended 44836 

548.20  (a)  and  (b)  amended 44836 

550.30—550.31    (Subpart    D)    Re- 
vised  *5292 
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CHANGES  JULY  1.  1997  THROUGH  JUNE  30.  1998 


TITLE  28  Chapter  V-Con. 

550.58  Introductory  text,  (a) 
heading  and  (c)(3)  revised; 
(aXl)  and  (2)  redeslgmated  as 
(aX2)  and  (3);  new  (a)(1) 
added;  Interim 53691 

551.10  Amended 5218 

571.50  Revised 4357 

571.51  (b)  revised 4357 

571.52  Revised 4357 

571.53  Removed;  new  571.53  redes- 
ignated from  571.54  and  re- 
vised   4357 

571.54  Redesignated  as  571.53; 
new  571.54  redesignated  from 
571.55  and  revised 4357 

571.55  Redesignated  as  571.54 4357 

571.56  Removed 4357 

Proposed  Rules: 

2 : 40316 

17771 

16 45164 

30429 

25 30430 

36 29924 

50 45184 

79 45774 

100 23231 

540 47894 

TITLE  29-LABOR 

Subtitle  A— Office  of  ttie  Secretary 
of  Labor  (Parts  0-99) 

24  Revised 6621 

95.26  (a),  (b)  and  (c)  revised 45939, 

45942 
97.26  (a),  (b)  introductory  text 

and  (1)  revised 45939.  45942 

Chapter  I— Natfor»al  Labor 
Relations  Board  (Parts  100-199) 

101.39  (a)  correctly  designated 52381 

102.119  (Subpart  L)  Revised 58907 

102.156—102.167  (Subpart  U)  Re- 
vised  55164 

102.168—102.176  (Subpart  V)  Re- 
vised  55166 

Chapter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Labor  (Parts  400—499) 

402.13  0MB  number 33779 


403.11  0MB  number 33779 

404.9  0MB  number 33779 

405.11  0MB  number 33779 

406.1  (b)  amended 33779 

408.6  Revised 33779 

409.7  0MB  number 33779 

417.2  (a)  revised 33779 

417.21  Amended 33779 

417.22  Heading  amended 33779 

452.2  Amended 33780 

452.5  Amended 33780 

452.12  Footnote  13  amended 33780 

452.77  Amended 33780 

452.99  Amended 33780 

453.2-^53.9  Undesignated  center 

heading  amended 33780 

453.21  (a)  amended 33780 

457.15  Revised 33780 

457.16  Revised 33780 

458.3  0MB  number 33780 

458.53  Amended 33780 

458.85  Amended 33780 

Chapter  V— Wage  and  Hour  Dh^- 
slon,  Department  of  Labor  (Parts 
500-899) 

520  Re  vised 64959 

521  Removed 64958 

522  Removed 64958 

523  Removed 64958 

527  Removed 64958 

CtKipter  V— Wage  and  Hour  Divi- 
sion, Department  of  Labor  (Parts 
500-899) 

697.1   (a)(1),   (b)(1).   (cKl).   (dXD. 

(e)(1).     (f)(1).     (gXl).     (hXl). 

(1X1).  (JXl).  (2).  (kXl).  (1X1). 

(mXD  and  (nXD  revised;  (o) 

and  (p)  added 52945 

697.3  Revised 52946 

Chapter  X— National  Mediation 
Board  (Parts  1200-1299) 

1200  Removed 6645 

Chapter  XII— Federal  Mediation 
and  Conciliation  Service  (Parts 
1400-1499) 

1404.17—1404.21        (Subpart       D) 

Added 48949 

1470.26  (a),  (b)  Introductory  text 

and  (1)  revised 45939.  45942 


Note:  Boldface  pog«  numbers  Indicato  1997  chang«<. 


Note  BoJdh 


JUNE  1998 
CHANGES  JULY  1,  1997  THROUGH  JUNE  30.  1998 


Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 

1600.101  Regulation  at  61  FR  7067 

confirmed 36447 

1600.735-101—1600.736-106  (Sub- 
part A)  Regrulatlon  at  61  FR 
7067  conflrmed 36447 

1600.735-201—1600.735-206  (Sub- 
part B)  Regiilation  at  61  FR 
7067  conflrmed 36447 

1600.735-301  (Subpart  C)  Refla- 
tion at  61  FR  7067  conflrmed 


.36447 


1600.735-401—1600.735-406  (Sub- 
part D)  Regulation  at  61  FR 
7067  conflrmed 36447 

1600.735-501—1600.736.519  (Subpart 
E)  Regrulatlon  at  61  FR  7067 
conflrmed 36447 

1610  Authority  citation  revised 

1341 

1610.4  (a)  and  (c)  amended;  in- 
terim  1341 

1610.5  (c)  amended;  Interim 1341 

1610.8  Revised;  Interim 1341 

1610.9  Heading  revised;  (a)  intro- 
ductory text  and  (b)  revised; 

(c)  added;  interim 1341 

1610.10  (a)  introductory  text 
amended;  (b)  introductory 
text  revised;  (c)  redesignated 
as  (c);  new  (c)  added;  interim 


....1342 
1610.11  (a),  (b)  and  (f)  amended; 

(c)  revised;  interim 1342 

1610.14  (a)  amended;  Intertm 1342 

1610.15  (f)  amended;  interim 1342 

1610.18  (a)  amended;  Interim 1342 

1610.21  Revised;  interim 1342 

1610.34  (a)  amended;  Interim 1342 

1614.204    (d)(1)    corrected;    CFR 

correction 63847 

1625.22  Added;  eff.  7-6-98 30628 

1650.101—1660.119      (Subpart      A) 

Regulation  at  61  FR  7067  con- 
flrmed   36447 

Ctiapter  XVII— Occupational 

Safety  and  Healtti  Administra- 
tion, Department  of  Labor  (Parts 
1900-1999) 

1904.2  0MB  number  removed 44552 

1904.4-7  0MB  number  removed 44562 


1904.8  0MB  number  removed 44552 

1904.17  0MB  number  removed 44552 

1904.21  0MB  number  removed 44552 

1904.30  Added  (0MB  numbers) 44552 

1910.8  (b)  table  amended 42666.  65203 

(b)  table  corrected 43581 

(b)  table  amended  (0MB  num- 
bers)  13340.  17093 

1910.11—1910.19  (Subpart  B)  Au- 
thority citation  revised 40195 

1910.16  (a),  (b)  and  (c)(4)  revised 

40195 

1910.94—1910.98  (Subpart  G)  Au- 
thority citation  revised 1269 

1910.94  (a)(l)(ii),  (5)(i).  (ill)  intro- 
ductory text,  (iv),  (6), 
(c)(6)(lii)(a)  and  (dK9)(vi)  re- 
vised   1269 

1910.101—1910.120  (Subpart  H)  Au- 
thority citetion  revised. ...1269.  33466 
1910.109  (c)(l)(vl)  and  Table  H-21 
amended;        (d)(l)(iv)       and 
(e)(2)(i)  revised;  eff.  8-17-98 


.33466 


1910.110  (b){15)(vl).  (vii).  (vlli). 
(c)(2)(ii).  (ill),  (iv),  (e)(10)  and 
(g)  removed;  (bK15)(ix)  and 
(c)(2)(i)  redesignated  as 
(bK15)(vi)  and  (c)(2);  eff.  8-17- 

98 33466 

1910.111  (a)(2)(x)  and  (b)(10)(ii)  re- 
vised  1269 

(f)(7)  and  (8)  removed;  eff.  8-17- 
98 33466 

1910.132—1910.138  (Subpart  I)  Au- 
thority citation  revised 1270 

1910.134  Redesignated  as  1910.139; 

new  1910.134  added 1270 

(i)(l)(ii),  (4)(li).  (n)(3)  and  Ap- 
pendix A  corrected 20098 

Appendixes  A,   C  and  D  cor- 
rected  20099 

1910.139  Redesignated  fi-om 
1910.134;  heading  revised;  in- 
troductory text  added 1270 

1910.141—1910.147  (Subpart  J)  Au- 
thority citation  revised 33466 

1910.141  (a)(2)  amended;  eff.  8-17- 

98 33466 

1910.142  (a)(4)  removed;  eff.  8-17- 

98 33466 

1910.151—1910.152  (Subpart  K)  Au- 
thority citation  revised 33466 

1910.151  (b)  amended;  Appendix  A 

added;  eff.  8-17-98 33466 
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CHANGES  JULY  1.  1997  THROUGH  JUNE  30.  1998 


TITLE  29  Chapter  XVII-Con. 

1910.155—1910.165  (Subpart  L)  Au- 
thority citation  revised. ...1284, 
1910.156  (f)(l)(l)  and  (v)  revised 

(f)(2)(iil)  removed;  e£f.  8-17-98 

1910.176—1910.184  (Subpart  N)  Au- 
thority citation  revised 

1910.183  (a)  removed;  eff.  8-17-98 

1910.251—1910.255  (Subpart  Q)  Au- 
thority citation  revised 

1910.252  (c)(4)(ll).  (lil),  (7)(111), 
(9X1)  and  (10)  revised 

1910.261—1910.272  (Subpart  R)  Au- 
thority citation  revised. ...1285, 

1910.261  (b)(2),  (g)(10),  (h)(2)(ill) 
and  (iv)  revised 

(a)(3)(ll).  (iv).  (V).  (vl).  (ix), 
(xl),  (xll),  (Xlll).  (XV).  (xvll) 
through  (XX).  (xxll),  (xxlv) 
through  (xxvil),  (b)(1).  (2). 
(3),  (5).  (6),  (cX2)(vl).  (vll). 
(3)(1).  (6)(il).  (7)(1I).  (8)(i).  (11). 
(d)(l)(ll),  (e)(3).  (7).  (9). 
(gXDdv).  (2X1).  (15Xiv).  (vl). 
(hX2Xlll).  (JXlXiv).  (3).  (4Xil). 
(5Xiv).  (6X11).  (kX2Xl).  (4). 
(16).  (m)(2).  (4).  (5X1)  and  (11) 
removed;  (aX3Xlll).  (vll), 
(vlil),  (X),  (xlv),  (xvl),  (xxl), 
(xxlli).  (bX4).  (7).  (cX2Xvlll). 
(6Xi),  (7X1).  (dXlXl).  (gXlXv), 
(2X11).  (ill).  (15Xv).  (hX2Xlv), 
(j)(4Xlli)  through  (vl).  (6X111). 
(k)(2Xll)  through  (vl)  and 
(mX5)(lii)  redesignated  as 
(aX3Xll)  through  (ix).  (bXD. 
(2),  (cX2Xvi),  (6),  (7),  (dXD. 
(gXlXlv),  (2X1).  (11).  (15X1V), 
(hX2Xlil).  (j)(4Xil)  through 
(V),  (6X11).  (kX2Xl)  through 
(V),  and  (mX5);  new  (mX5) 
heading  added  and  amended; 
eff.  8-17-98 

1910.262  (cX3),  (4),  (gg),  QIXD. 
(qq)  and  (rr)  removed;  (11X2) 
redesignated  as  (11);  eff.  8-17- 
98 

1910.265  (aXD  and  (cX24XlvXfe) 
redesignated  as  (a)  and 
(c)(24Xlv);  (aK2).  (cX3Xl). 
(10).  (14).  (16).  (17),  (22). 
(24XivXa).  (c),  (26X1).  (30Xvl), 


33467 
..1284 
33467 
.33467 
33467 
..1284 
..1284 
33467 
..1285 


33467 


33467 


(X).  (eX3XllXd).  (f)(9).  (g).  (h) 
and  (i)  removed;  eff.  8-17-98 


33467 
33467 


1910.267  Removed;  eff.  8-17-98.... 

1910.268  (fXl)  revised;  (f)(2).  (3). 
(4).  (7).  (8)  and  (9)  removed; 
(f)(5)  and  (6)  redesignated  as 
(0(2)  and  (3) 33467 

1910.1000—1910.1450  (Subpart  Z) 
Authority  citation  amended 

42666 

Authority  citation  amended 1285. 

33467 

1910.1000  Table  Z-1  and  Z-3  cor- 
rected  42018 

1910.1001  (g)  revised;  Appendix  C 
removed 1285 

1910.1003  (cX4Xlv)  and  (dXD  re- 
vised   1286 

(c)(4Xlv)  corrected 20099 

1910.1017  (g)  revised 1286 

(gX5)  removed;  (gX6)  and  (7)  re- 
designated as  (g)(5)  and  (6) 
33468 

1910.1018  (h)  revised 1286 

(nX2XllXC),     (qX2XlliXF).     (G) 

and  (H)  removed;  (nX2XilXD) 
redesignated  as  (nX2XliXC); 
(nX2XiiXB),  (3^1). 

(qX2XlliXD)  and  Appendixes 
A  and  C  amended;   (n)(3)(ii) 

revised;  eff.  8-17-98 33468 

1910.1025  (f)  revised;  Appendix  B 
amended;  Appendix  D  re- 
moved   1287 

(f)(lXl)  correctly  revised 20099 

1910.1027  (g)  revised;  Appendix  C 
removed 1288 

1910.1028  (g)  revised;  Appendix  E 
removed 1289 

(g)(2Xl)  corrected 20099 

1910.1029  (g)  revised 1290 

(JX2Xvl).  (3X11).  (ill)  and  Ap- 
pendixes A  and  B  amended; 
(jX2Xvll)  removed;  (jX2Xviii) 

and  (3)(lv)  redesignated  as 
(jX2Xvll)  and  (3Xv);  new 
(j)(3Xlv)  added;  eff.  8-17-98 33468 

1910.1043  (f)  revised 1290 

1910.1044  (h)  revised 1291 

1910.1045  (h)  revised;  Appendix  A 
amended 1291 

(hX2Xi)  corrected 20099 

1910.1047  (g)  revised;  (hX2)  table 
removed;  Appendix  A  amend- 
ed  1292 


Note  Boldtac*  pog«  numb«ft  Indlcato  1997  chang«s. 


Note:  Botdic 


JUNE  1998 
CHANGES  JULY  1.  1997  THROUGH  JUNE  30.  1998 


SI 


1910.1048  (g)  revised;  Appendix  E 

removed 1292 

(gK2)(i)  corrected 20099 

1910.1050  (h)  revised;  Appendix  A 
amended 1293 

Corrected 20099 

1910.1051  (h)  revised;  Appendix  E 
removed 1294 

1910.1052  (nK2Kl)(C)  revised 42667 

(n)(2Xill)(C)  revised 48176 

(n)(2KiKB)  and  (lli)(C)  revised 

543S3 

(o)  note  added 66277 

(g)  revised 1295 

(gXlKD      correctly       revised; 

(gK2)(l)  corrected 20099 

1915  Authority  citation  revised 

35137 

1915.8  Table  amended  (0MB  num- 
bers)  13340 

1915.1001  (a)(8)  added;  (gK12)  in- 
troductory text  revised 35137 

1917  Authority  citation  revised 

40195 

1917.1  (a)  introductory  text  and 
(2)(1)  through  (x)  revised; 
(aK2)(xi).  (xii),  (xlil)  and  (b) 
added 40196 

1917.2  Amended 40196 

1917.3  Added 40196 

1917.11  (d)  added 40196 

1917.13   (g)   revised;   (h)  and  (I) 

added .40197 

1917.17  (i),  (j)  and  (k)  revised .40197 

1917.20  Revised 40197 

1917.23  Heading,  (bXD  and  (d)  in- 
troductory text  revised 40197 

1917.24  (a)  revised 40197 

1917.25  (a)  and  (c)  revised;  (g) 
added 40197 

1917.26  (c)  and  (d)  revised 40197 

1917.27  (aX2)  revised;  note  added 
40197 

1917.28  Heading  revised;  text  re- 
moved  40198 

1917.30  Added 40198 

1917.42  (bX4).  (cXD.  (d).  (hX4).  (5) 
and  (jXl)  revised;  (gX2Xvl) 
added 40198 

1917.43  (eXlXi)  and  (6X111)  re- 
vised; (f)(3)  added 40198 

1917.44  (a),  (i).  (o)(3)(i).  (11)  intro- 
ductory text  and  (oX4)  intro- 
ductory text  revised 40198 

1917.45  Heading,  (0(4X111).  (5).  (7). 
(13X11).  (iilXA),  (i)(5Xl)  Intro- 


ductory    text,     (jXlX(lilXD) 
and  (2)  revised;  (gXll).  (JX9) 

and  (10)  added 40199 

1917.46    Heading.    (aXlXil)    and 

(viilKA)  revised 40199 

1917.48  (dX2)  revised 40200 

1917.50  (1)  redesignated  as  (j); 
heading.  (cX5)  and  new  (j)  re- 
vised; new  (1)  added 40200 

1917.71  (bX6),  (7),  (c),  (e)  and 
(f)(lKi)  revised;   (bX8),  (0(4) 

and  (5)  added 40200 

1917.73  Heading  revised 40201 

1917.91  Heading  and  (aXD  revised 

40201 

1917.93  (a)  and  (b)  revised 40201 

1917.94  Revised 40201 

1917.95  (bK2)  revised 40201 

1917.112  (aXD  revised 40201 

1917.118  (d)(2Xl)  and  (0(2)  revised 
40201 

1917.119  (bXD.  (c).  (dX2)  and  (0(4) 
revised 40201 

1917.121  (bX3)  revised 40201 

1917.123  Footnote  7  redesignated 

as  footnote  9 40201 

1917.124  Heading  and  (dXD  re- 
vised; (c)(5).  (6)  and  (dX5) 
added 40201 

1917.126  (b)  revised 40201 

1917.152  Heading  revised;  foot- 
note 8  redesignated  as  foot-     

note  12 40202 

1917.153  Heading  revised 40202 

1917.156  (bX3XlilXD)  revised 40202 

1917.157  (n)  revised 40202 

1918  Re  vised ~ 40202 

1926  Meeting  and  signing  cere- 

monjr 37134 

Technical  correction;  CFR  cor- 
rection  1919 

1926.5  Table  amended  (0MB  num- 
bers)  3814,  13340.  17094 

1926.20—1926.35  (Subpart  C)  Au- 
thority citation  revised 33468 

1926.31  (a)  revised;  eff.  8-17-98 33468 

1926.50—1926.66  (Subpart  D)  Au- 
thority citation  revised....  1295,  33469 

1926.50  (dXD.  (2)  and  (0  revised; 
Appendix  A  added;  eff.  8-17- 
98 33469 

1926.57  (0(1X11).  (5X1).  (Hi).  (6). 
(hXeXiilXA)  and  (iX9Xvi)  re- 
vised  1296 

1926.60  (i)  revised;  Appendix  E  re- 
moved   1296 
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1926.62  (f)  revised;  Appendix  B 
amended;  Appendix  D  re- 
moved   1296 

1926.95—1926.107  (Subpart  E)  Au- 
thority citation  revised 1297 

1926.103  Revised 1297 

1928.150—1926.155  (Subpart  F)  Au- 
thority citation  revised 33469 

1926.152  (a)(1)  revised;  eff.  8-17-98 

33469 

1926.800—1926.804  (Subpart  S)  Au- 
thority citation  revised 1297 

1926.800  (g)(2)  revised 1297 

1926.900-1926.914  (Subpart  U)  Au- 
thority citation  revised 33469 

1926.906  (q)  revised;  eff.  8-17-98 33469 

1926.1100—1926.1152    (Subpart    Z) 

Authority  citation  revised 1298, 

35138 
1926.1101  (h)  revised;  Appendix  C 

removed 1298 

(h)(3)(iv)  revised 20099 

(a)(8)  added;  (g)(ll)  revised 35138 

1926.1127  (g)  revised;  Appendix  C 

removed 1298 

1952.105  (a)  revised 49909 

1952.107  (f)  added 49910 

1952.365  Revised 49911 

1952.367  (b)  added 49911 

Chapter  XX— Occupational  Safety 
and  Healtti  Review  Commission 
(Ports  2200-2499) 

2200.7  (g)  revised 35963 

2200.8  (d)(2)  revised 35963 

2200.11  Amended 35963 

2200.40  (a)  amended 35963 

2200.57  Amended;  (b),  (c)  and  (d) 

redesignated  as  (c).  (d)  and 

(e);  new  (b)  added 35963 

2200.60  Amended 35963 

2200.67  Amended 35963 

2200.90  (b)(2)  amended 35963 

2200.91  (b)  amended;  (h)  revised 
35963 

2200.93  (h)  revised 35963 

2200.101  Amended 35963 

2200.201  (a)  designation  and  (b) 
removed 40934 

2200.202  Revised 40934 

2200.203  (a)  correctly  removed; 
CFRcorrecUon 56650 

(a)  added 610)2 

2200.206  (a)  revised 40934 

2200.207  (a)  revised 40934 


2200.209  (a)  revised 40934 

2203.3  (b)(10)  amended 35963 

2204  Nomenclature  change 59569 

2204.105  (f)  added 59569 

2204.107  (b)  amended 35964 

2204.301  Revised 35964 

Chiopter  XXV-Pension  and  Wel- 
fare Benefits  Administration,  De- 
partment of  LatXH  (Parts 
2500-2599) 

2510.3-102  (b)  revised 62936 

2520.102-3  0MB  number 36205 

2520.104b-l  0MB  number 36206 

2520.104b-3  OMB  number 36205 

2570  Authority  citation  revised 

40699 

2570.100— 2570.502C-3  (Subpart   E) 

Added 40699 

2590  Authority  citation  revised 

66953 

Clarification 67688,  67689 

2590.701-3  OMB  number 35905 

2590.701-4  OMB  number 35905 

2590.701-5  OMB  number 35905 

2590.701-6  OMB  number 35905 

2590.712  Revised:  Interim 66957 

Ctiapter  XXVII -Federal  Mine 
Safety  and  Healtti  Review  Com- 
mission (Parts  2700-2799) 

2702  Authority  citation  revised 

55334 

2702.1  Revised 55334 

2702.2  Revised 55335 

2702.3  Revised 55335 

2702.4  Revised 55336 

2702.5  (e)  revised 55336 

2702.6  (a)  amended;  (b)  and  (c)  re- 
vised  55336 

2702.7  (b)  revised 55336 

Chapter  XL— Pension  Benefit 
Guaranty  Corporation  (Parts 
4000-4999) 

4000.1  Table  amended 67728 

4000.2  Table  amended 36994,  67728 

4001.2  Amended 35342.  60428.  67728 

4006.5  (f)(3)  amended 60428 

4007  Authority  citation  revised 

36663 

4007.10     Heading     revised;      (a) 

amended;  (c)  and  (d)  added 36663 

4010.13  Amended 36994 


Note: 
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4011.3  (c)  amended 36994 

4011  Appendix  B  amended 66608 

4022.1  Amended 67728 

4022.24  (e)  amended 67728 

4022.26  (a)  amended 67729 

4022.61  (a)  amended 60428 

4022.81  Revised 29354 

4022.82  Revised 29354 

4022.83  Amended 29365 

4041  Revised 60428 

4041.42  (d)(2)  amended 29355 

4043.3  (e)  amended 36994 

4044.13  (a)  amended 67729 

4044  Appendix  B  amended. ...37718, 43640, 

48176.53539.61012,65609 

Appendix  D  amended 65611 

Appendix  B  amended 2308.  7286. 

12411.  18318.  26982.  32615 
4050  Revised 60440 

4050.2  Amended 29355 

4071  Added 36994 

4231  Revised 24421 

4302  (Subchapter  K)  Added 36995 

4901—4907  (Subchapter  K)  Redes- 
ignated as  Subchapter  L 36994 


Proposed  Rules: 


70a. 
71.... 
103. 


..40406 

....8890 


1208 "rasi 

1614 8594 

1900—1999  (Ch.  XVH) 27698 

1910 41002.  52671.  54160.  65388 

5905,  16918,  24501.  34139.  34140 

1915 4426 

1917 52671 

1918 52671 

1926 : 3813 

2200 10166,19435 

2204 42957 

2510 18345 

2550 66908 

19873 

2560; 47262 

2580 49894 

2700 25183 

4011 23693 

4022 66319 

23693 

4041A 23693 

4044 23693 

4050 23693 

4281 23693 


TITLE  30-MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and 
Healtti  Administration,  Depart- 
ment of  Labor  (Parts  1  —  199) 

47.10  Re  vised 60985 

47.50  Revised 60985 

56.3203  (a)  introductory  text,  (1), 
(2)  and  (b)  introductory  text 

revised 20030 

Compliance  date  corrected 28486 

57.3203  (a)  introductory  text.  (1). 
(2)  and  (b)  introductory  text 

revised 20030 

Compliance  date  corrected 28486 

75.204  (a)  introductory  text.  (1), 
(2)  and  (b)  Introductory  text 

revised 20030 

Compliance  date  corrected 28485 

75.1906  (g)  correctly  revised 12647 

100  Technical  correction 26719 

100.3  (a)  introductory  text  and 

(g)  revised 20036 

100.4  (a)  revised 20035 

100.5  Introductory  text  through 
(h)  and  undesignated  text  re- 
designated as  (a)  introduc- 
tory text  through  (8)  and  (b); 

new  (c)  and  new  (d)  added 20086 

Ctiapter  II— Minerals  Manage- 
ment Service,  Department  of 
tt)e  Interior  (Parts  200-299) 

202.152  (a)(1)  revised 26367 

Regulation  at  63  FR  26367  eff. 

date  corrected  to  6-29-98 27677 

Regulation  at  63  FR  27677  eff. 

date  corrected  to  6-29-98 28453 

203  Workshop 17330 

203.0—203.4  (Subpart  A)  Revised 

2615 

Heading  correctly  revised 24747 

203.50—203.91  (Subpart  B)  Re- 
vised   2618 

203.61  OMB  number  pending 2619 

203.74  (b)(2)  and  (c)  corrected 24747 

206.152  (b)(l)(i)  amended; 
(b)(l)(lv)  added 65761 

(1)  re  vised 65762 

Corrected 3618 

206.153  (b)(l)(l)  amended; 
(bKlKlv)  added;  (i)  revised 65762 

206.157  (0  removed;  (g)  redesig- 
nated as  (h);  new  (f)  and  new 
(g)  added 65762 
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TITLE  30  Chapter  ll-Con. 

206.172  (bXlKl)  amended; 
(b)(l)(lv)  added;  (1)  revised 

206.173  (b)(l)(l)  amended; 
(bKlKlv)  added;  (i)  revised 65763 

(b)(l)(l)  corrected 3618 

206.177  (f)  removed;  (g)  redesig- 
nated as  (h):  new  (f)  and  new 

(g)  added 66763 

210  Conunent  period  extension 52016 

210.55  Revised;  Interim 42066 

216.54  Revised 26367 

Regulation  at  63  FR  26367  eff. 

date  corrected  to  6-29-98 27677 

Regulation  at  63  FR  27677  eff. 

date  corrected  to  6-29-98 28453 

218  Comment  period  extension 52016 

218.52  Revised;  Interim 42066 

227  Added 43084 

228  Authority  citation  revised 43091 

228.3  Added 43091 

229  Authority  citation  revised 43091 

229.3  Added 43091 

250.0—250.26  (Subpart  A)  Redesig- 
nated as  250.100—250.126 
(Subpart  A) 29479 

250.1  (c)(5)  and  (dXD  revised 42671 

Revised 26367 

Regulation  at  63  FR  26367  eff. 
date  corrected  to  6-29-98;  (a) 

corrected 27677 

Regulation  at  63  FR  27677  eff. 

date  corrected  to  6-29-98 28453 

250.30—250.34  (Subpart  B)  Redes- 
ignated as  250.200—250.204 
(Subpart  B) 29479 

250.40  Redesignated  as  250.300 29479 

250.41  Redesignated  as  250.301 29479 

250.44  Redesignated  as  250.302 29479 

250.45  Redesignated  as  250.303 29479 

250.46  Redesignated  as  250.304 29479 

250.50—250.67  (Subpart  D)  Redes- 
ignated as  250.400—250.417 
(Subpart  D) 29479 

250.70—250.87  (Subpart  E)  Redes- 
ignated as  250.500—260.517 
(Subpart  E) 29479 

250.90—250.108  (Subpart  F)  Redes- 
ignated as  250.600—250.618 
(Subpart  F) 29479 

250.100—250.126  (Subpart  A)  Re- 
designated from  250.0—250.26 
(Subpart  A) 29479 

250.101  (e)  table  revised 29481 

(c)  amended 29484 

250.102  Amended 29484 


250.110—250.114  (Subpart  G)  Re- 
designated as  250.700—250.704 
(Subpart  G) 29479 

250.110  (c).  (dMl).  (2)  and  (h)(2) 

amended 29484 

250.112  (c)(1)  and  (e)(2)  amended 

29484 

250.113  (b)(2)  and  (3)  amended 29484 

250.114  (e)  amended 29484 

250.117  (b)  amended 29484 

250.118  (b)(2)  amended 29484 

(b)(2)  and  (e)  amended 29485 

250.120—250.127  (Subpart  H)  Re- 
designated as  250.800—250.807 
(Subpart  H) 29479 

250.126  Revised 42671 

250.130—250.144  (Subpart  I)  Re- 
designated as  250.900—250.914 
(Subpart  I) 29479 

250.150—250.164   (Subpart   J)   Re- 
designated                             as 
250.1000—250.1014  (Subpart  J) 
29479 

250.160  (a)  amended 39775 

250.163  (b)  amended 39775 

250.170—250.177  (Subpart  K)  Re- 
designated as 
250.1100—250.1107  (Subpart  K) 
29479 

250.ia()^250.i85  (Subpart  L)  Re- 
vised  26370 

Regulation  at  63  FR  26370  eff. 
date  corrected  to  6-29-98 27677 

Regulation  at  63  FR  27677  eff. 
date  corrected  to  6-29-98 28453 

Redesignated                           as 
250.1200—250.1205  (Subpart  L) 
29479 

250.182  (g)  corrected 27677 

(g)  and  (k)  corrected 33853 

250.183  (b)(1)  correctly  revised 33853 

250.184  (a)(1)  correctly  revised; 
(b)(7)  corrected 33853 

250.190—250.194  (Subpart  M)  Re- 
designated as 
250.1300—250.1304  (Subpart  M) 
29479 

250.200—250.209  (Subpart  N)  Re- 
vised  42668 

Redesignated  as 

250.1400—250.1409  (Subpart  N) 


.29479 


250.200—250.204  (Subpart  B)  Re- 
designated from  250.30—250.34 
(Subparts) 29479 

250.200  Amended 29485 


Note:  BokVoc*  pog*  numbvre  indtcort*  1997  chang**. 
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250.203  (b)(5)(i).  (li).  (19).  (m)  and 

(p)  amended 29486 

250.204  (b)(l)(vll),  (2K1).  (U).  (14). 

(p).  (r)  and  (t)  amended 29485 

260.209  (c)  revised 67284 

250.209—250.233   (Subpart   O)   Re- 
deslgTiated  as  250.210—260.234 

(Subpart  O) 67284 

250.210—250.234   (Subpart  O)  Re- 
desIgTiated                             as 
250.1600—260.1524  (Subpart  O) 
29479 

250.250  Redeslgmated  as  250.1600 
29479 

250.251  Redeslgrnated  as  250.1601 
29479 

250.252  Redeslgmated  as  250.1602 
29479 

250.253  Redesignated  as  250.1603 
29479 

250.254  Redesignated  as  250.1604 
29479 

250.260  Redesignated  as  250.1606 
29479 

250.261  Redesignated  as  260.1606 
29479 

260.262  Redesignated  as  250.1607 
29479 

260.263  Redesignated  as  250.1608 
29479 

250.264  Redesignated  as  260.1609 
29479 

250.265  Redesignated  as  260.1610 
29479 

250.266  Redesignated  as  260.1611 
29479 

260.267  Redesignated  as  260.1612 
29479 

250.268  Redesignated  as  250.1613 
29479 

250.269  Redesignated  as  250.1614 
29479 

250.270  Redesignated  as  250.1615 
29479 

250.271  Redesignated  as  260.1616 
29479 

250.272  Redesignated  as  260.1617 
29479 

250.273  Redesignated  as  260.1618 
29479 

250.274  Redesignated  as  250.1619 
29479 

250.280  Redesignated  as  250.1620 
29479 

250.281  Redesignated  as  250.1621 

29479 


260.282  Redesignated  as  260.1622 

260.283  Redesignated  as  250.1623 

250.284  Redesignated  as  250.1624 

250.285  Redesignated  as  250.1626 

250.286  Redesignated  as  260.162^ 

250.290  Redesignated  as  26l).1627 

260.291  Redesignated  as  250.1628 


250.292  Redesignated  as  260.1629 

260.293  Redesignated  as  250.1630 

250.294  Redesignated  as  250.1631 

250.295  Redesignated  as  250.1632 

260.296  Redesignated  as  260.1633 

260.297  Redesignated  as  250.1634 
250.3o6  Redesignated  from  250.40 

250.301  Redesignated  from  260.41 

260.302  Redesignated  from  250.44 


.29479 

.29479 

.29479 

.29479 

.29479 

.29479 

.29479 

.29479 

.29479 

.29479 

.29479 

..29479 

..29479 

..29479 

..29479 


.29479 


250.302  Amended 29485 

260.303  Redesignated  from  250.46 
29479 

(b)and  (d)  amended 29485 

250.304  Redesignated  from  250.46 
29479 

(a)(6).  (b)  and  (eX2)  amended 
29485 

250.40(>-250.417  (Subpart  D)  Re- 
designated from  250.50—260.67 
(Subpart  D) 29479 

250.401  (a)(3)  and  (d)  amended 29486 

250.406  (c)  and  (d)(10)(i)  amended 
29485 

(d)(10)(l)  revised 29607 

250.407  Revised 29607 

250.414  (a)  and  (g)  amended 29485 

250.416  (d)  amended 29485 

250.416  (b)  amended 29485 

250.417  (m)(l)  and  (o)(3)  amended 
29485 

250.500^260.517  (Subpart  E)  Re- 
designated from  250.70—250.87 
(Subparts) 29479 
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TITLE  30  Chapter  ll-Con. 

250.504  Amended 29485 

250.505  Amended 29485 

250.507  Amended 29485 

250.508  Amended 29485 

250.513  (a),  (b)(4)  and  (d)  amended 

29485 

250.516  Revised 29607 

250.517  (e)  amended 29485 

250.600—250.618   (Subpart   F)   Re- 

deslgmated                        from 
250.90—250.108  (Subpart  F) 29479 

250.604  Amended 29485 

250.605  Amended 29485 

250.607  Amended 29485 

250.608  Amended 29485 

250.613  (bK3)  amended 29485 

250.617  (e)  amended 29485 

250.618  Amended 29485 

250.700—250.704  (Subpart  G)  Re- 
designated                       from 
250.110—250.114  (Subpart  G) 
29479 

250.702  (1)  amended 29485 

250.703  (a)  amended 29485 

250.800-250.807  (Subpart  H)  Re- 
designated                       from 
250.120—250.127  (Subpart  H) 
29479 

250.801  (b),  (hKl),  (2)  and  (4) 
amended 29485 

250.802  (b)  and  (c)  amended 29485 

250.803  (a),  (bXlO)  and  (d)  amend- 
ed  29485 

250.807  Amended 29485 

250.900—250.914  (Subpart  I)  Re- 
designated from 
250.130—250.144  (Subpart  I) 29479 

250.900  (b)  and  (c)  amended 29485 

250.901  (b)(lXv)(D)  and  (2)  amend- 
ed  29485 

(b)(3)(v).     (4)(vl)(A)     and     (B) 
amended 29486 

250.902  (a).  (b)(l)(i)  and  (2X1) 
amended 29486 

250.903  (aXDdil).    (2X11).    (3)(i). 

(11),  and  (bX2)  amended 29486 

250.904  (dX4Xll)  and  (8X11) 
amended 29486 

250.905  (cX2Xvll)  and  (5X11) 
amended 29486 

250.906  (bX2Xll).  (111).  (SXD.  (11). 
(cXD  and  (5)  amended 29486 

(bX2Xlll)  corrected 34597 

250.907  (cXlXlll).    (3Xlv),     (4Xv) 

and  (6X11)  amended 29486 


250.908  (b)(6)(ll).  (cXSXll)  and  (6) 

amended 29486 

250.911     (bX4).     (7X111XD).     (Iv). 

(3X11)  and  (8Xiv)  amended 29486 

250.914  Amended 29486 

250.1000—250.1014  (Subpart  J)  Re- 
designated from 
250.150-250.164  (Subpart  J) 29479 

250.1000  (b).  (c)  and  (d)  amended 

29486 

(c)  corrected 34597 

250.1008  (h)  amended 29486 

250.1009  (aXD  and  (cX9)  amended 
29486 

(aXD  corrected 34597 

250.1010  (a)  amended 29486 

250.1011  (cXD  amended 29486 

250.1013  (b)  amended 29486 

250.1014  Amended 29486 

250.1100—250.1107  (Subpart  K)  Re- 
designated                        from 
250.170—250.177  (Subpart  K) 
29479 

250.1101  (d)  amended 29486 

250.1102  (aX9).  (bX8)  and  (9) 
amended 29486 

250.1106  (0(1X1)  and  (11)  amended 

29486 

250.1200—256.1205  (Subpart  L)  Re- 
designated from 
250.180—250.185  (Subpart  L) 29479 

250.1200  Table  revised 29487 

250.1201  Amended 29486 

250.1202  (aX3).  (bX4XI).  (f)(1).  (g). 
(kXD  and  (1)(4)  amended 29486 

250.1203  (bX2)  and  (4)  amended 29486 

250.1300—250.1304  (Subpart  M)  Re- 
designated                       from 
250.190—250.194  (Subpart  M) 
29479 

250.1901     (d).     (gXD    and    (2X11) 

amended 29486 

250.1302  (d)  amended 29486 

250.1303  (aX4)  amended 29487 

250.1304  (b)  amended 29487 

250.1400—250.1409  (Subpart  N)  Re- 
designated                       from 
250.200—250.209  (Subpart  N) 
29479 

250.1401  Table  revised 29488 

250.1405  Amended 29487 

250.150(^250.1524  (Subpart  O)  Re- 
designated from 

250.210—250.234  (Subpart  O) 29479 

250.1500  (a)  through  (d)  amended 

29487 
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Table  revised 29488 

(a)  through  (d)  corrected 34597 

250.1505  (c)  and  (f)  amended 29487 

(c)  and  (f)  corrected 34597 

250.1600  Redesignated       from 
250.250 29479 

250.1601  Redesignated       from 
250.251 29479 

250  1602       Redesignated       from 

250.252 29479 

250.1603  Redesignated        from 
250.253 29479 

250.1604  Redesignated       from 
250.254 29479 

(b),  (c)  and  (d)  amended 29487 

250.1605  Redesignated       from 
250.260 29479 

(a),  (bK3)  and  (d)  amended 29487 

(a)  corrected 34597 

250.1606  Redesignated       from 
250.261 29479 

250.1607  Redesignated       from 
250.262 29479 

250.1608  Redesignated       from 
250.263 29479 

250.1609  Redesignated       from 
250.264 29479 

250.1610  Redesignated        from 
250.265 29479 

250.1611  Redesignated       from 
250.266 29479 

250.1612  Redesignated       from 
250.267 29479 

Amended 29487 

250.1613  Redesignated       from 
250.268 29479 

250.1614  Redesignated        from 
250.269 29479 

(b)  amended 29487 

250.1615  Redesignated       from 
250.270 29479 

250.1616  Redesignated       from 
250.271 29479 

250.1617  Redesignated        from 
250.272 29479 

(a)  and  (d)  amended 29487 

250.1618  Redesignated        from 
250.273 29479 

(a)  and  (c)  amended 29487 

250.1619  Redesignated       from 
250.274 29479 

(b)  amended 29487 

250.1620  Redesignated       from 
250.280 29479 

(a)  amended 29487 


260.1621  Redesignated       from 
250.281 29479 

250.1622  Redesignated       from 
250.282 29479 

250.1623  Redesignated       from 
250.283 29479 

250.1624  Redesignated       from 
250.284 29479 

(dXD  amended 29487 

250.1625  Redesignated       from 
250.285 29479 

250.1626  Redesigimted       from 
250.286 29479 

250.1627  Redesignated       from 
250.290 29479 

(a)  amended 29487 

(a)  corrected 34597 

250.1628  Redesignated       from 
250.291 29479 

250.1629  Redesignated        from 
250.292 29479 

250.1630  Redesignated       from 
250.293 29479 

250.1631  Redesignated       from 
250.294 29479 

250.1632  Redesignated        from 
250.295 29479 

250.1633  Redesignated       from 
250.296 29479 

250.1634  Redesignated       from 
250.297 29479 

261  Re  vised 67284 

256.53  Corrected 36995 

256.64  (a)(8)  amended 39775 

260.102  Amended 2629 

260.110  (d)  revised 2829 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  the 
Interior  (Parts  700-999) 

723  Authority  citation  revised 63276 

723.14  Table  revised 63276 

723.15  (b)      introductory      text 
simended 63276 

724  Authority  citation  revised 63276 

724.14  (b)  ajnended 63276 

845  Authority  citation  revised 63276 

845.14  Table  revised 63276 

845.15  (b)     introductory     text 
amended 63277 

846  Authority  citation  revised 63277 

846.14  (b)  amended 63277 

870  Authority  citation  revised 60142 

870.5  Amended 60142 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  JUNE  30,  1998 


TITLE  30  Chapter  Vll-Con. 

870.17  Removed 10809 

870.18  Revised 60142 

870.19  Added MI43 

870.20  Added 60146 

901  Technical  correction 4529 

901.15  Table  amended 66821 

901.16  Removed 66822 

902.15  Regulation  at  62  FR  15116 

eff.  date  corrected  to  4-7-97 

35342 

904  Technical  correction 44894 

913.15  Table  amended 54769 

Table  amended 17098 

913.16  (o)  removed 54769 

(x)  removed 17098 

914  Technical  correction 49049 

914.15  Table  amended 44«9«  44«98, 

47140.59578 

914.16  (cc)  and  (dd)  removed 47141 

914.25  (a)  table  amended 12652 

916.15  Table  amended 10817 

916.25  Table  amended 10317.  31116 

917.15  (a)  table  amended 45717 

918.15  Table  amended 11830.  25394 

920.15  Table  amended...  13784.  19406,  26453 

920.16  (k).  (m)  and  (o)  removed 
13784 

(h).  (1).  (J)  and  (n)  removed 26454 

924  Technical  correction 6796 

924.15  Added 1361 

Table  amended 34599 

924.16  Revised 1362 

Table  amended 34599 

924.17  Added 1362 

925.15  Table  amended „ 41844 

Table  amended 34280 

931.15  Table  amended 31116 

934.15  Table  amended 44900 

935.15  Table  amended 53234 

Table  amended 9139 

935.16  (a)(3)  removed 53234 

Removed 9139 

936.25  Table  amended 8126 

938.15  Table  amended 60177 

Table  amended 19820 

938.16  (g).  (1).  (q).  (8)  through  (v). 
(X)  through  (gg).  (11).  (jj)  and 
(ddd)  removed;  (ppp)  through 
(uuu)  added 60177 

(vw)  through  (bbbb)  added 19820 

(vw)  through  (bbbb)  correctly 

revised 32615 

943.15  Table  amended...  10320.  19823.  31116 

943.25  Table  amended 10320.  19823 

944.15  Table  amended 41850 


944.16  (e).  (f)(1).  (g).  (h)  and  (1)  re- 
moved  41850 

944.25  Table  amended 41850 

946  Technical  correction 52181 

946.15  Table  amended 48765.  60660 

Table  amended 34286 

946.25  (a)  table  amended 35968 

(a)  table  amended 5891 

Proposed  Rules: 

50 60673 

56 65777.  67013,  68468 

290,  2642,  17781.  26756.  28496 

57 .64789.  66777.  67013,  68468 

290.  2642,  7085,  17781.  26756.  28496 

62 65777.  67013.  68468 

290,  2642,  17781,  26756,  28496 

70 65777.  67013.  68468 

290,  2642,  17781.  26756.  28496 

71 66777.  67013.  68468 

290,  2642,  17781.  26756,  28496 

72 17492 

75 50541.  62732.  64789 

6886,  7085.  17492,  19873 

200—299  (Ch.  H) 55197 

185.  32166 

202 36509 

206 36030.  38509  49460,  50544,  52518, 

55198 

6113,  6887,  7085,  11384,  14057,  17349 

210 17133 

211 38509 

216 17133 

218 7335,25187 

243 68244 

11634 

250 37819.  51614.  68244 

7335.  11384.  11634.  25187 

256 7335,25187 

290 68244 

11634 

707 55365,  59639 

34768 

773 47617.  56139,  63044 

778 56139.  63044 

843 56139,  63044 

870 47617,  61585 

874 55365.  59639 

34768 

901 53996 

23403 

904 1396.  6286 

913 63045.  67014 

2916,  16719 

914 42713 

16723,  16725.  29365,  32632 


Note 
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916  2916.  16728 

917    44933.  63684.  65044 

20561.  27229,  27698 

gieZ 61712 

712 

920   49183.  55321.  62273 

2919.  16730 

924 40773 

18172.18173 

925 19W4 

926  63685.  64327 

931      9165 

934  46695.  48807 

26428.  33022 

935  36248.  38509 

3507.  23405 

936 42715.65632 

454.  1399,  29174 

938  67590 

943 '.'■.■*'. 67592.  67596.  67598 

3508,  7356.  23407 

944"   '  2192,  17138 

946' ".'.'."!..". 44924.  53275.  67014 

948 8891,  32632 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

SubtttJo  A— Office  of  the  Secretary 
of  tt>e  Treasury  (Parts  0—50) 

1.36  Heading  revised;  (g)  redesig- 
nated as  (1);  new  (g)  through 

(k)  added M908 

(bKD  table  amended 60782 

CtKJpter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Parts 
51-199) 

2  Authority  citation  revised 14357 

2.2  Re  vised 1*357 

2.9  Re  vised 14357 

27  Added;  interim 42213 

27.7  (c)(3)(iiKF)  corrected 44036 

103  Meeting 5W09 

Conditional  exceptions  grant 

3640 

103.11  (n)(8)  and  (9)  redesignated 
as  (n)(9)  and  (10);  (n)(7)(lii) 
and  new  (8)  added;  eff.  8-1-98 


.1923 


103.22  Regulation  at  61  FR  18209 
confirmed;  (a)(1)  amended; 
(h)  revised 47147 

103.36  CbKll)  added;  eff.  8-1-98 1924 


Ctiapter  II— Fiscal  Service,  De- 
partTT^ent  of  tt>e  Treasury  (Parts 
200-399) 

202  Authority  citation  revised 45520 

202.1  Revised 45520 

202.2  (a)(2)  removed;  (a)(3)  and  (4) 
redesignated  as  (a)(2)  and  (3); 
(a)(1).  new  (2)  and  new  (3)  re- 
vised; authority  citation  re- 
moved  45521 

202.3  (a),  (b)(1)  Introductory  text. 
(2)  introductory  text  and  (i) 
revised;  authority  citation 
removed 45521 

202.4  Heading,  introductory  text, 
(c).  (d)  and  (e)  revised;  au- 
thority citation  removed  45521 

202.6  (b)  and  (e)(1)  revised;  au- 
thority citation  removed 45521 

202.7  (a)  revised;  authority  cita- 
tion removed 45521 

203  Re  vised 5650 

285  Authority  citation  revised 36210 

Authority  citation  revised 16356. 

23357,  25139 

285.1  Added;  interim 36210 

285.7  Added;  interim 23357 

285.11  Added 25139 

285.12  (Subpart  B)  Added;  in- 
terim   16356 

343  Re  vised 49914 

344.1  (f)  through  (j)  redesignated 
as  (g)  through  (k);  new  (0 
added;  new  (gK3)  revised 46445 

344.3  (bK3)(iii)  revised 46446 

366.2  Amended;  eff.  3-31-99 35783 

356.12  (cKlKD  revised 43093 

(bK2)  revised 4187 

356.13  (a)  revised 43093 

356.31  Revised;  eff.  3-31-99 35783 

356  Appendix  B  and  Exhibit  A 
amended .\^1\. -43094 

Appendix  B  amended;  effXS^l- 
99 35783 

Exhibit  C  amended;  eff.  3-31-99 
35784 

357  Determination 61912 

Determination 20099 

367.22  (b)  through  (e)  redesig- 
nated as  (c)  through  (f);  new 

(b)  added 46861 

357  Appendix  B  amended 43284 

368  Revised 11355 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  JUNE  30,  1998 


TITLE  31 

Chapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  ttie 
>  Treasury  (Parts  500—599) 

Chapter  V  Note  6  revised 29609 

500  Authority  citation  revised 45101 

Authority  citation  revised 10323 

500.101  (Subpart  A)  Heading  re- 
vised  45101 

500.101  (a)  amended 45101 

500.201  (e)  added 45101 

500.306  Note  amended 45101 

500.508  (f)  removed;  note  added 

45101 

500.601  (Subpart  F)  Revised ^101 

500.602  Added 64721 

500.701—500.718  (Subpart  G)  Re- 
vised  10324 

500.701     (a)     introductory     text 

amended 45101 

500.801  Revised 45101 

500.802  Removed:  new  500.802  re- 
deslgmated  from  500.807 45101 

500.803  Removed;  new  500.803  re- 
designated from  500.808 45101 

500.804  Removed 45101 

500.805  Removed 45101 

500.806  Removed 45101 

500.807  Redesignated  as  500.802 45101 

500.808  Redesignated  as  500.803 45101 

500.809  Removed 45101 

500.901  Revised 45101 

Amended;  0MB  number 64722 

501  Added 45101 

501.101  Revised 52494 

501.601  Note  added 52494 

501.602  Amended 52494 

501.603  Note  added 52495 

501.806  (b)  revised 52495 

501.807  (a)  revised 52495 

505  Authority  citation  revised 45106 

Authority  citation  revised 10331 

505.40  Amended 45106 

505.50  Revised 10331 

505.60  Revised 45106 

515  Authority  citation  revised 45106 

Authority  citation  revised 10331, 

27349 

515.101  (a)  amended 45106 

515.201  (e)  added 45106 

515.306  Note  amended 45106 

515.508  (f)  removed;  note  added 

45106 

515.560  (g)  revised 27351 

515.563  Revised 27349 

515.564  (c)  amended 27349 


515.566  (a)(2)  amended 27349 

515.569  (d)  revised 27349 

515.601  (Subpart  F)  Revised 45106 

515.701—515.718  (Subpart  G)  Re- 
vised  10331 

515.701     (a)     introductory     text 

amended 45106 

515.801  Revised 45106 

515.802  Removed;  new  515.802  re- 
designated from  515.807 45106 

515.803  Removed;  new  515.803  re- 
designated from  515.808 45106 

515.804  Removed 45106 

515.805  Removed 45106 

515.806  Removed 45106 

515.807  Redesignated  as  515.802 45106 

515.808  Redesignated  as  515.803 45106 

515.901  Revised 45106 

536  Authority  citation  revised 45106 

535.101  (a)  amended 45107 

535.508  (f)  removed;  note  added 

45107 

535.601  (Subpart  F)  Revised 45107 

535.701     (a)     Introductory     text 

amended 45107 

535.801  (Subpart  H)  Revised 45107 

535.905  Revised 45107 

536  Authority  citation  revised 45107 

536.101  (a)  amended 45107 

536.201  Existing  text  designated 

as  (a);  (b)  added 45107 

536.312  Note  added 45107 

536.503  (a)  revised;  note  added 45107 

536.601  (Subpart  F)  Revised 45107 

536.801  Revised 45107 

536.802  Removed;  new  536.802  re- 
designated from  536.805 45108 

536.803  Removed 45106 

536.804  Removed 45106 

536.805  Redesignated  as  536.802 45108 

536.806  Removed 45108 

536.901  Revised 45108 

537  Added 27847 

550  Authority  citation  revised 45108 

550.101  (a)  amended 45108 

550.209  (c)  added 45108 

550.304  Note  amended 45108 

550.511  (g)  removed;  (h)  redesig- 
nated as  (g);  new  (g)  amend- 
ed; note  added 45108 

550.601  (Subpart  F)  Revised 45108 

550.701     (a)     Introductory     text 

amended 45106 

550.801  Revised 45108 

550.802  Removed;  new  550.802  re- 
designated from  550.805 45108 
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550.803  Removed;  new  550.803  re- 
designated from  550.807 45108 

550.804  Removed 45108 

550.806  Removed 45108 

550.805  Redesignated  as  550.802 45108 

550.807  Redesignated  as  550.803 45108 

550.901  Revised 45108 

560  Authority  citation  revised 41852. 

45108 

560.101  (a)  amended 45109 

560.510  (d)  revised 41852 

560.525  (a)  introductory  text,  (3) 

and  (5)(i)  revised 41852 

560.601  Revised 45109 

560.602  Removed 45109 

560.701     (a)     introductory     text 

amended 45109 

560.801  Revised 45109 

560.802  Removed;  new  560.802  re- 
designated from  560.805 45109 

560.803  Removed:  new  560.803  re- 
designated from  560.806 45109 

560.804  Removed 45109 

560.807  Removed 45109 

560.805  Redesignated  as  560.802         45109 

560.806  Redesignated  as  560.803 45109 

560.901  Revised 45109 

575  Authority  citation  revised 45109 

575.101  (a)  amended 45109 

575.201  (c)  added ^109 

575.306  Note  amended 45109 

575.503  (h)  removed;  note  added 

45109 

575.601  (Subpart  F)  Revised 45109 

575.701     (a)     introductory     text 

amended 45109 

575.801  Revised 45109 

575.802  Removed;  new  575.802  re- 
designated from  575.805 45109 

575.803  Removed 45109 

575.804  Removed 45109 

575.805  Redesignated  as  575.802 45109 

575.806  Removed 45109 

575.901  Revised 45110 

585  Authority  citation  revised 45110 

585.101  (a)  amended 45110 

585.201    (c)    note    amended;    (e) 

added 451 10 

585.311  Note  amended 45110 

585.503  (a)  revised;  note  added 45110 

585.601  (Subpart  F)  Revised 45110 

585.701     (a)     introductory     text 

amended -^1 10 

585.801  Revised 451 10 

585.802  Removed;  new  585.802  re- 
designated from  585.805 45110 


585.803  Removed 451 10 

585.804  Removed 45110 

585.805  Redesignated  as  585.802 451 10 

585.806  Removed 451 10 

585.901  Revised 451 10 

590  Authority  citation  revised 451 10 

590.101  (a)  amended 45111 

590.601  (Subpart  F)  Revised 45111 

590.701     (a)     introductory     text 

amended 45111 

590.801  Revised 45111 

590.802  Removed;  new  590.802  re- 
designated from  590.805 451 1 1 

590.803  Removed 451 1 1 

590.804  Removed 451 1 1 

590.805  Redesignated  as  590.802 451 1 1 

590.806  Removed 45111 

590.901  Revised 45111 

595  Authority  citation  revised 45111 

595.101  (a)  amended 45111 

595.201  Existing  text  designated 

as  (a);  (b)  added 451 1 1 

595.311  Note  amended 45111 

595.503  (a)  revised;  note  added 451 1 1 

595.601  (Subpart  F)  Revised 45111 

595.701     (a)     introductory     text 

amended 451 1 1 

595.801  Revised 45111 

595.802  Removed;  new  595.802  re- 
designated from  595.805 45111 

595.803  Removed 45111 

595.804  Removed 45111 

595.805  Redesignated  as  595.802 451 1 1 

595.806  Removed 451 1 1 

505.901  Revised 451 1 1 

596  Authority  citation  revised 45112 

596.101  (a)  amended 45112 

596.601  (Subpart  F)  Revised 45112 

596.801  Revised 45112 

596.802  Removed;  new  596.802  re- 
designated from  596.805 45112 

596.803  Removed 451 12 

596.804  Removed 451 12 

596.805  Redesignated  as  596.802 451 12 

596.806  Removed 45112 

596.901  Revised 451 12 

597  Added 52495 

Chapter  V  Appendixes  A  and  B 

amended 41851.48178 

Appendix  A  amended 67729.  67730 

Appendix  B  amended 67732 

Appendixes  A  and  B  amended 

28896 

Appendix  A  amended 29609 

Appendix  B  amended 29611 

Appendix  C  amended 29612 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  JUNE  30.  1998 


TITLE  31 


Proposed  Rules: 


1 42443 

27 42220 

103 36475.  3A51 1,  40778.  40779,  45365. 

47156.63298 

27230 

208 48714,51618.55773 

26561 

210 5426,6001 

212 46428 

285 62458 

20006 

317 23695 

351 23695 

353 23695 

356 64528 

370 23695 

900—999  (Chapter  IX) 68476 

TITLE  32-NATIONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Parts  1—399) 

Subchapter  A  Heading  added 40734 

Subchapter  B  Heading  revised 12160 

21  Added 12160 

22  Added 12164 

23  Removed 12188 

28.500  Revised 12188 

32  Added 12188 

34  Added 12204 

33.26  (a),   (b)  introductory   text 

and  (1)  revised 45939. 45943 

40a  Removed .". 11831 

67  Revised 55517 

104  Added 3466 

147  Added 4573 

148  Added 4580 

149  Added 4583 

175.3  (1)  added 66525 

175.4  Revised 66525 

175.5  Re  vised 66525 

175.6  Revised 66525 

175.7  (a)(13)(l)    and    {d)(3)(i)   re- 
vised; (k)  added 66525 

176  Re  vised 35346 

199  Technical  coirectlon 42905 

199.2  (b)  amended 46878 

(b)  amended;  interim 54384 

(b)  amended 9141 

199.4  (c)(2)  heading,  (xiii).  (xvi), 
(3)(xl).  (g)(37)  and  (47)  revised 

46878 

(g)(48)  revised:  Interim 54384 


(a)(9)  introductory  text,  (iKB) 
and  (il)  revised;  (a)(9)(i)(C), 
(v)(B)  and  (vi)  note  removed; 
(a)(9)(i)(D)  and  (v)(A)  redes- 
ignated as  (a)(9)(i)(C)  and  (v); 
(a)(10)(vi)(E)  added 9141 

199.5  (b)(l)(lll),  (eK2).  (3)  and  (4) 
revised 42904 

199.8  (b)(3)(iii)  and  (iv)  revised; 

(b)(3)(v)  added;  interim 54384 

199.11  (g)(3)  through  (g)(9)  redes- 
ignated as  (g)(4)  through  (10); 
(b)(1).  (g)  heading  and  new 
(10)  revised;  new  (g)(3)  added 
27678 

199.13  (i)  added;  interim 39941 

199.14  (h)(l)(l)(D)  added 7287 

199.17  (a)(7)  added;  (d)(1)  and 
(o)(3)  revised 9142 

199.18  (d)(2)(i)  and  (f)  revised; 
(c)(3)  added ;.'. 9143 

199.21  Revised 66990 

199.22  Added 66993 

203  Added 5261 

204.4    (c)(l)(vll).    (vili)    and    (ix) 

amended 33248 

204.6  (a)(1).  (4)  and  (b)(l)(v) 
amended 33248 

204.8  Amended 33248 

212  Revised 32616 

218.9  (d)  redesignated  as  (c) 33248 

220.9  (d)  added 11600 

234  Revised 32619 

247  Re  vised 42905 

270  Added;  interim 39942 

Revised 3472 

285  Re  vised 61013 

286  Re  vised 35351 

286.3  Amended 42916 

286.4  (b).  (h)(1).  (5)  and  (n)(2)  cor- 
rected     38197 

286.12  (a)(1)  and  (2)  corrected 38197 

286.28  (d)(3)(i)(A)  corrected 38197 

(d)(3)(ii)(A)  amended 42916 

311.7  (c)(10)(i).  (ii)  and  (iii)  added 
46446 

(cXllKl).  (11)  and  (Hi)  added 59579 

318.9  Redesignated  as  318.11 67291 

Added 67292 

318.11  Redesignated  from  318.9 67291 

318.10  Added 67292 

320  Heading  revised 65020 

320.1  (a)(l)(l)  and  (2)  amended 65020 

320.2  Amended 65020 


Note:  BoMfoc*  pog*  numbcn  lndlco<»  1997  changes. 
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320.3  (a),  (b),  (c)  introductory 
text,  (2)  and  (d)  amended;  (e) 
revised 65020 

320.4  (a),  (b)  Introductory  text. 
(1).  (2).  (3).  (c)(2)  and  (d) 
amended 65020 

(c)   heading.    (1)   Introductory 
text  and  (Iv)  revised 65021 

320.5  (b)  amended 66021 

320.6  (a)  and  (b)  revised 65021 

320.7  (b),  (c)  introductory  text, 

(1)  and  (d)  amended 65021 

320.8  (a),  (c)(3),  (5)  and  (7)  amend- 
ed  65021 

320.9  (b)(2)(l)  and  (3)  amended 65021 

320.10  Amended 65021 

320.11  Amended 66021 

323  Appendix  H  amended 25772 

352a.4  Second  (c)  redesignated  as 

(d) 33248 

383a.4  Second  (b)  redesignated  as 

(c) 33248 

397  Removed 6864 

Chapter  V— Department  of  tt>e 
Army  (Parts  400—699) 

505.5  (e)(20)  removed 48480 

507  Revised 27208 

Ctiapter  VI— Department  of  tt>e 
Navy  (Parts  700-799) 

701.118  (r)  Introductory  text  re- 
vised  61914 

(m)  heading  revised 25773 

706.2  Table  Five  amended 37719,  40450 

Tables  Four  and  Five  amended 
47945 

Tables  Two  and  Five  amended 
9743 

Tables  One  and  Four  amended 
9744 

Table  Five  amended... 9745.  19656.  29613 

Tables  Four  and  Five  amended 
13341,24748 

Table  Four  amended 24747 

Table  Two  amended 31357.  34811 

721  Removed 3860 

Technical  correction 4694 

722  Removed 3860 

Technical  correction 4694 

Chapter  )(XI— National  Security 
Council  (Parts  2100-2199) 

2101  Removed 25736 


Proposed  Rules: 

173—187  (Subchapter  S) 13585 

175 13586 

178 50796 

199 45196,  61058.  64191.  67018 

212 9167 

220 11635 

286 31161 

311 41323 

318 51821 

11198 


323. 

507. 
901. 
989. 


..11858 

63485 

.67305 


TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.01-1—1.01-90  (Subpart  1.01)  Au- 
thority citation  revised 35625 

1.01-20  (a)  amended;  (b)  removed 

36525 

1.01^  Re  vised 36526 

1.20-1  (c)  amended 35525 

1.26-15  (a)  amended 35525 

27.3  Table  correctly  revised 35385 

Table  corrected 39313 

62.1    (b)    redesignated   as   (b)(1); 

(b)(2)  added;  eff.  7-20-98 33573 

62.21  (a)  amended;  eff.  7-20-98 33573 

62.32  Added;  eff.  7-20-98 33573 

62.33  Introductory  text  and  (a) 
through  (d)  redesignated  as 

(a)  introductory  text  and  (1) 
through  (4);  eff.  7-20-98 33573 

62.34  (d)(6)  revised;  eff.  7-20-98 33573 

62.54  Added;  eff.  7-20-98 33573 

64.11      (b)      introductory      text 

amended 35526 

66.01-3  (a)  amended 36526 

66.01-10  (a)  designation  removed; 

(b)  removed;  eff.  7-20-98 33573 

66.05-1  Revised;  eff.  7-20-98 33673 

66.05-5  Heading  and  (b)  revised; 

eff.  7-20-98 33573 

66.05-20  (c)(3)  amended;  eff.  7-20- 

98 33673 

66.10-1  Revised;  eff.  7-20-98 33574 

66.10-5  Removed;  eff.  7-20-98 33574 

66.10-10  Removed;  eff.  7-20-98 33574 

66.10-15  (a)  revised;  eff.  7-20-98 33574 
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TITLE  33   Chapter  l-Con. 

66.10-20  Removed;  eff.  7-20-98 33674 

66.10-25  Removed;  eff.  7-20-98 33574 

66.10-30  Removed;  eff.  7-20-98 33574 

66.10-35  Revised;  eff.  7-20-98 33574 

66.10-40  Removed;  eff.  7-20-98 33574 

66.10-45  Removed;  eff.  7-20-98 33574 

67.01-10  (a)  removed;  (b)  amended 

35526 

80.501  (d)  revised 5731 

80.520  (a)  revised 5731 

80.1495  Revised 5731 

82  Authority  citation  revised 5731 

82.5  Added 5731 

82.7  Added 5731 

84.01  (b)  and  (c)  redesignated  as 

(c)  and  (d);  new  (b)  added 5731 

84.05  (a)  revised;  (b),  (c)  and  (d) 

redesigrnated  as  (e),  (b)  and 

(c);  new  (d)  added 5731 

84.17  (c)  added 5731 

84.27  Added 5731 

87.1  (o)  revised 5732 

88.13  Heading,  (b)  and  (c)  revised; 

(d)  redesignated  as  (e);  new 

(d)  added 5732 

90.5  Added .5732 

90.7  Added 5732 

96  Added 67506 

100  Temporary  regulations  lists 

42671,60178 

Regulation  at  61  FR  33032  eff. 

delayed  to  1-1-99 67569 

Temporary  regulations  lists 6071, 

24425 
100.01  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.05  Regulation  at  61  FR  33082 

eff.  delayed  to  1-1-99 67569 

100.15  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.17  Regulation  at  61  FR  33032 

eff.  delayed  to  1-1-99 67569 

100.18  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.19  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.25  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.30  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.35  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.35-T05-O13  Added  (temporary) 

2^29 
100.35T-06-043  Added  (temporary) 

35391 


100.36-T05-065  Added  (temporary) 
100.35T-05-065  Added  (temporary) 
100.35T-05-069  Added  (temporary) 
100.35T-05-074  Added  (temporary) 
100.35T-07-002  Added  (temporary) 
100.35-T07-014  Added  (temporary) 
100.36-T07-017  Added  (temporary) 
100.35T-07-037  Added  (temporary) 
100.36T-07-047  Added  (temporary) 
100.36T-07-O54  Added  (temporary) 
100.36T-07-062  Added  (temporary) 
100.35-T08-025  Added  (temporary) 
100.35-T08-026  Added  (temporary) 
100.35-T08-027  Added  (temporary) 
100.35-TO&-028  Added  (temporary) 


39776 


45718 


48768 


52501 


.5456 


. 16115 
. 16116 
.34813 
60178 
61630 
65022 
.34812 
10 
11 


11 

Heading  correctly  revised 46553 

Added  (Temporary) 33575 

100.35-T08-034  Added  (temporary) 

48767 

100.35-T08-035  Added  (temporary) 

48766 

100.35-T08-O38  Added  (temporary) 

50506 

100.35-T08-039  Added  (temporary) 

50507 

100.50  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

Removed 35526 

100.100  Regulation  at  61  FR  33033 

eff.  delayed  to  1-1-99 67569 

100.101  (b)  suspended;  (d)  added 
(temporary) 30633 

100.102  Revised;  eff.  7-26-97 35388 

100.114     Implementation     (tem- 
porary)  35388,  35391.  45158,  48766. 

66996 

Implementation  (temporary) 30142, 

32736 
100.119  (c)  suspended;  (d)  added 

(temporary) 32739 
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100.201  Implementation  (tem- 
porary)  432S4 

Implementation  (temporary) 35534 

100.501  (c)  revised;  Table  1  added 

46670 

Implementation  (temporary) 30632 

100.507  Implementation  (tem- 
porary)  30142 

100.508  Implementation  (tem- 
porary)  45718 

100.509  Implementation  (tem- 
porary)  35390 

100.510  (b)(1)  and  (c)  revised; 
Table  1  added 42067 

100.511  Implementation  (tem- 
porary)  14036.  19406,  23215,  24109 

100.515  Implementation  (tem- 
porary)   32736 

100.518  Implementation  (tem- 
porary)   32736 

100.728  Added 43641 

100.730  Added 15091 

100.731  Added 15090 

100.732  Added 26454 

100.733  Added 34814 

100.1101  Implementation  (tem- 
porary)  45158 

(a)  revised;  Table  1  amended; 

eff.  10-3-98 16688 

100.1102  Amended 3037 

Implementation  (temporary) 16688 

(b)  amended 35526 

100.1301  (a)  stayed;  (j)  added;  eff. 

8-7-97  through  8-11-97 39444 

109.01  (a)  amended;  (b)  removed 

35526 

109.05  (a)  amended 35526 

109.10  Amended 35526 

110.1  (a)  revised 35526 

110.51  Revised;  eff.  7-27-98 34815 

110.60  (p-3)  removed 23663 

110.90  Revised 16689 

110.155    (0(1)    introductory    text 

note  amended 35526 

110.157  (b)(ll)  added;  eff.  10-2-97 
through  10-20-97 55168 

110.158  (aK8)  revised 35526 

110.206  (a)  amended 36526 

110.224  (d)  table  amended;  (e)(10) 

revised;  eff.  7-16-98 32740 

115.70  (b)  amended 35527 

117  Temporary  drawbridge  oper- 
ation regulations 46879.  46880. 

50253.  52946.  62262,  63847.  66006 
Temporary    drawbridge    oper- 
ation regulations 1746,  2141. 


5456—5458.  9418.  11600.  14037, 
14620,  19656,  23215,  31357,  31626, 
33248,  33575.  33577 
117.5       Implementation       (tem- 
porary)  6073 

117.101  (a),  (b)  and  (d)  amended 

35529 

117.105  Amended 35529 

117.107  Amended 35529 

117.109  Amended 35529 

117.113  Amended 35529 

117.115  (b)  amended 35529 

117.123  (c)  amended 35627 

117.125  (a)  and  (e)  amended 35629 

117.133  (a)  removed;  (b)  amended 

36527 

117.151  Amended 35529 

117.153  Amended 36627 

117.155  Amended 35627 

117.171  (b)  amended 35529 

117.177  Amended 35529 

117.179  Amended 35527 

117.185  Amended 35529 

117.205  Revised 10140 

117.253  (a)  suspended;  (c)  added; 

eff.  4-2-98  through  8-31-98 19407 

117.261  (e)  removed 33577 

117.271  (a)  amended 35529 

117.361  Amended 35529 

117.383  Amended 35529 

117.393  Heading  revised;  (b)  In- 
troductory text  and  (4) 
amended;  (c)  and  (d)  redesig- 
nated fJTom  117.396  (a)  and  (b) 


(a)  Introductory  text  amended 


.35527 
.35529 


117.395  (a)  and  (b)  redesignated 
as  117.393(c)  and  (d);  heading 

removed 35527 

117.401  Amended 35527 

117.415  (a)  and  (b)  amended 35529 

117.439  (b)  amended 35529 

117.441  Amended 35529 

117.449  (a)  amended 35530 

117.465  (f)  ajnended 35529 

117.487  (b)  amended 36530 

117.488  (a)  amended 35627 

117.489  (a)  amended 35529 

117.491  (a)(3)  removed 52502 

117.493  (a)  amended 35529 

117.501  (b)  amended 35527 

(c)  amended 35529 

117.511  (a)  amended 35529 

117.524  Removed 18320 

117.532  Removed 18319 


NOTE:  Boidtoca  poge  numbere  Indlcat*  1997  changM. 
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TITLE  33   Chapter  I -Con. 

117.533  Revised 18323 

117.549     Implementation     (tem- 
porary)  6073 

117.559  Revised 38909 

117.569     Implementation     (tem- 
porary)   26983 

117.603  Revised 50510 

117.604  Removed 50610 

117.609  Revised 2896 

117.613  Revised 18323 

117.633  (b)  and  (c)  revised 43098 

117.637  (a)(1)  revised 43931 

(b)  ajnended 35530 

117.663  Revised 4584 

117.667  (a)  amended 35527,  35529 

117.675    (c)    added;     eff.    4-13-98 

through  8-10-98 16906 

117.686  (a)  amended 35529 

117.720  Added 2312 

Introductory  text  amended 35527 

117.733  Revised 2311 

117.739  (d),   (f).   (1).  (m)  and  (n) 

added;  eff.  7-23-98 34123 

117.753  Revised 45160 

117.771  Revised 54385 

117.789     Implementation     (tem- 
porary)   17679 

117.793  (b)  revised 18321 

117.802  Added 27680 

117.807  Removed 18322 

117.821  Revised 9419 

(a)(2)  removed;  (a)(3)  through 
(6)     redesignated     as     (a)(2) 

through  (5) 24427 

117.833  Existing  text  designated 

as  (a);  (b)  added 66006 

117.855     (c)     introductory     text 

amended 35530 

117.861  Amended 35529 

117.865  Amended 35530 

117.869     (c)     Introductory     text 

amended 35529 

117.871  Amended 35529 

117.881  (a)  amended 35530 

117.887  Amended 35529 

117.889     Heading     revised;      (b) 

amended 35527 

117.893  (b)  amended 36527 

117.897  (b)  amended 35529 

117.943  Amended 35527 

117.953  (b)  amended 35529 

117.955  (b)  amended 35529 

117.957  Introductory  text  amend- 
ed  35529 

117.959  Amended 35529 

117.961  Removed 29954 


117.969  Amended 35529 

117.971  Amended 36529 

117.975  Amended 36529 

117.984  Amended 35529 

117.987  Amended 35529 

117.989  Revised 35527 

117.991  Introductory  text  amend- 
ed  36529 

117.997     (a)(2)(li)     and     (cM2)(ii) 

amended 35527 

117.1031  (a)  removed:  (b)  amended 

35527 

117.1035  (c)  amended 35529 

117.1037    (a)    Introductory    text 

amended 35529 

117.1041  (b)(1)  and  (2)  amended 35529 

117.1045  (a)  revised 43097 

117.1047  (b)  amended 35530 

117.1051  (c)  amended 36529 

117.1053  Amended 35529 

117.1058  (a)  and  (d)  amended 35529 

117.1059  (e)  and  (f)  amended 35529 

117.1061  (c)  and  (d)  removed 10777 

117.1063  (b)  amended 35627 

117.1065  (b)  amended 35530 

117.1081  Amended 35527 

117  Appendix  A  amended 36527 

118.60  Amended 35530 

130  Removed 35630 

135.9  Amended 35530 

135.305  (a)(1)  amended 36630 

141.15  (a)  amended 35530 

143.15  (b)  amended 36630 

144.01-15  (d)  correctly  revised 35392 

144.01-20  (b).  (c)  and  (d)  amended 

35530 

146.140  (a)  amended 36530 

151  Effective  date  confirmation 

46446 

151.10  (1)  removed 35530 

151.17  (b)(1)  revised 36530 

151.19  (c)  revised 67532 

(f)  removed 35630 

151.27  (a)  amended 35530 

151.37  (a),  (b)  and  (c)  amended 67532 

153.205  Table  1  amended 36530 

153.307  Revised 35531 

154.804  (b)  removed 35531 

154.814  (h)  amended 35631 

155  Compliance  date  delay 37134 

Compliance  date  extension 48769 

Authority   citation    and    note 

revised 48773 

155.100  (a)  introductory  text  re- 
vised; (c)  added 48773 

155.140  (b)  amended 51194 
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155.235  Revised 51 194 

155.205  (a)  amended 35531 

155.210  (a)  amended 35531 

155.215  (a)  amended 35531 

155.220  (a)  amended 35531 

155.225  Amended 35531 

156.230  (a)  amended 35531 

155.240   (a)   amended;    (d)(1).   (11) 
and     (ill)     redeslgrnated     as 

(d)(1),  (2)  and  (3) 35531 

155.245  (a)  amended 35531 

155.310  (c)  amended 35531 

155.350  (e)  removed 35531 

155.360  (f)  removed 35531 

155.370  (g)  removed 36531 

155.400  (d)  removed 35531 

166.480  (b)  Introductory  text  and 

(f)  revised 48773 

155.1050  (k)(3)  suspended;  eff.  2- 

12-98  through  2-12-2001 7071 

156.1052  (f)  suspended  in  part;  eff. 

2-12-98  through  2-12-2001 7071 

157.10a  (a),  (c),  (d)  and  (e)  amend- 
ed; (b)  removed 36531 

167.12  (d)  and  (e)  removed 35531 

167.100  (b)  amended 36531 

167.200  (b)  amended 35631 

157.410  Introductory  text  amend- 
ed  36531 

157.455  Regulation  at  61  FR  60189 

stay  lifted;  revised 49608 

169.3  Amended 51 194 

159.5  Revised 51 194 

159.7  Revised 51194 

159.201  Revised 51 194 

159.205  Removed 51 194 

160  Authority  citation  revised 65206 

160.109  (a)(1)  amended 35531 

160.113  (a)  amended 35631 

160.115  Amended 36631 

160.203  Regulation  at  59  FR  39459 

confirmed 19190 

160.207   (d)   and   (e)  revised;   in- 
terim  65206 

(d)(1)  corrected 5458 

Regulation  at  59  FR  39460  con- 
firmed  19190 

160.211  Regulation  at  59  FR  39460 

confirmed 19190 

160.213  Regulation  at  59  FR  39460 

confirmed 19190 

160.215  Regulation  at  59  FR  39460 

confirmed 19190 

161.30  Amended 36531 

161.40  (c)  table  amended 36531 

161.45  (a)  amended 35531 


161.65  Introductory  text,  (b)  and 
(c)  amended;  (b)  through  (e) 
redesignated  as  (a)  through 

(d) 35531 

161.60  (a)  and  (c)(1)  amended;  (b) 

revised 35532 

162.105  (a)  amended 35532 

162.117  (a)  amended 35632 

162.138  (a)(l)(i)  suspended; 
(a)(l)(iv)   added;    eff.   7-26-97 

through  12-15-97 45720 

162.205  (b)(5)  amended 35532 

162.240  (d)  amended 35532 

163  Authority  citation  revised 35532 

164.37  (b)  amended 36532 

164.38  (b)  introductory  text,  (2) 
and  (3)  revised;  (c)  removed; 
Appendix  A  amended 35532 

164.40  (a)  revised 35532 

164.41  (a)(1)  amended 35532 

164.72   (a)(l)(iv)   redesignated  as 

(a)(l)(v);   (a)(l)(iii).   new  (v), 
(c)   and   table   revised;   new 

(a)(l)(iv)  added 40272 

166  Effective  date  confirmation 

35392,65022 

Temporary  regulations  lists       42671, 

60178 

Temporary  regulations  lists 6071, 

24425 

Technical  correction 29061 

165.T01-009  Added  (temporary) 30144 

165.T01-O14  Added  (temporary) 30634 

165.T01-015  Added  (temporary) 26165 

165.T01-026  Added  (temporary) 23217 

165.T01-029  Added  (temporary) 19657 

165.T01-040  Added  (temporary) 35395 

Added  (temporary) 33579 

165.T01-041  Added  (temporary) 35404 

Added  (temporary) 27863 

166.T01-042  Added  (temporary) 35403 

165.T01-044  Added  (temporary) 34125 

165.T01-047  Added  (temporary) 35681 

165.T01-048  Added  (temporary) 35969 

165.T01-050  Added  (temporary) 32125 

165.T01-058  Added  (temporary) 34288 

165.T01-063  Added  (temporary) 42677 

165.T01-070  Added  (temporary) 35635 

165.T01-082  Added  (temporary) 45721 

165.T01-086  Added  (temporary) 45722 

165.T01-089  Added  (temporary) 46671 

165.T01-135  Added  (temporary) 9941 

165.T02-050  Added  (temporary) 43100 

165.T05.008  Added  (temporary) 23218 

165.T06-O68  Added  (temporary) 39446 

165.T05-063  Added  (temporary) 42676 
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TITLE  33  Chapter  l-Con. 

165.T05-076  Added  (temporary) 55168 

165.T07-010  Added  (temporary) 32742 

165.T07-034  Added  (temporary) 33249 

165.T07-035  Added  (temporary) 41275 

165.T08036  Added  (temporary) 3S401 

165.T08037  Added  (temporary) 35401 

166.T08038  Added  (temporary) 35402 

165.T08-(M1  Added  (temporary) 38457 

165.T11-033  Added  (temporary) 29137 

165.T11-038  Added  (temporary) 24110 

165.T11-040    Added    (temporary); 

Interim 51781 

165.T11-043  Added  (temporary) 7706 

166.T11-048  Added  (temporary) 9942 

165.T11-049  Added  (temporary) 14622 

165.T11-052  Added  (temporary) 23664 

165.T11-054  Added  (temporary) 31627 

165.T11-060  Added  (temporary) 43099 

165.T11-079  Added  (temporary) 34289 

165.T11-080  Added  (temporary) 34126 

165.T11-098  Added  (temporary) 17099 

165.T13006  Added  (temporary) 35394 

165.T13007  Added  (temporary) 35396 

165.T13009  Added  (temporary ) 35397 

165.T13010  Added  (temporary) 35399 

165.T13-011  Added  (temporary) 37W6 

165.T13-014  Added  (temporary) 42674 

165.T13-015  Added  (temporary) 42675 

165.T13008  Added  (temporary) 35400 

165.T13-016  Added  (temporary) 40277 

165.T13020  Added  (temporary) 51779 

165.T13-022  Added  (temporary) 50511 

165.T14-002  Added  (temporary) 46672 

165.T17-001  Added  (temporary) 7707 

165.T17-O02  Added  (temporary) 14621 

165.T96-073  Removed 35406 

165.113  Added 16117 

165.120  (a)  and  (b)(4)  amended 35532 

165.121  (a)(1)  amended 35532 

165.140   (a)(1)   and    (4)   removed; 

(a)(2)  and  (3)  redesignated  as 
(a)(1)  and  (2);  new  (a)(1),  new 

(2)  and  (b)  amended 51782 

165.503  Removed 9942 

165.510  Revised 40275 

165.701  (a)  amended 35532 

165.709  Removed 51780 

165.713  (a)  amended 35532 

165.726  Added 50512 

165.752<a)  revised 35532 

165.754  Added 27681 

165.805  (a)(1)  and  (2)  amended 35633 

165.810  (a)  and  (b)  introductory 
text  revised;  (e)  and  (f) 
added;  Interim 58653 


165.821      (b)      amended;       (c)(i) 
through  (Iv)  redesignated  as 

(c)(1)  through  (4) 35533 

165.1108  (a)  revised 35533 

165.1110  Revised:  interim 61631 

Regulation  at  62  FR  61631  con- 
firmed;   revised;    eff.   5-28-98 

through  12-31-99 23219 

(a)(1)  and  (2)  revised 35533 

165.1301  Revised 7708 

165.1307  (a)  revised 39445 

165.1402  (a)  amended 36533 

166.1703  (a)  amended 35633 

166.1704  (a)  amended;  (b)  revised 
35533 

165.1705  (a)  revised 35533 

174.5  Amended 36633 

174.121  Revised 36633 

175.17  (e)  removed;  (f)  redesig- 
nated as  new  (e) 35633 

175.101  (a)  amended ,. 36534 

175.135  (a)  removed;  (b)  amended 

36634 

181.21  (a)  revised 36634 

183.901  (Subpart  N)  Removed 35534 

187  Comment  period  reopening 54385 

187.301—187.331  (Subpart  D)  Reg- 
ulation at  60  FR  20315  eff. 
date  delayed  to  4-24-99 19658 

Chapter  II— Corps  of  Engineers, 
Deportment  of  the  Army  (Ports 
200-399) 

207.249  (b)(5)(iv)  revised 24428 

207.260  (c)  and  (g)  revised 24428 

334.1125  Added;  interim 40278 

Regulation  at  62  FR  40278  con- 
firmed   53754 

Chapter  IV— Saint  Lawrence  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 

404  Transferred  to  46  CFR  Part 

401 35139 

405  Transferred  to  46  CFR  Part 

402 35139 

406  Transferred  to  46  CFR  Part 

403 35139 

407  Transferred  to  46  CFR  Part 

404 35139 

Proposed  Rules: 

1-199  (Ch.  I) 5767,  26756 


Note:  Boldface  pog«  nomtwra  iixlicat*  1997  change*. 
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20  16731.  27700 

62 67031 

66::::::"":"z:::::: 6703i 

18349 

84 34037 

JJ 45197 

100  38042.45197.45198.50544.60197. 

62733 

7740.  7741.  9977.  9979.  14057.  15115. 

16179.  25187.  32774.  33596 

110  38511.62734 

6141 

117 35453,  38043.  43131.  43958,  46697, 

53770.  66039.  68245 

7357.  9463.  11641.  11642,  17781,  18350. 

19435.  27240.  27241.  29676.  29677. 

29961,  30160.  36552 

148 «774 

149  45774 

150 45774 

ISi 17782.  32780 

^^^ 3861 


154. 
155. 


165. 


167. 


52057 

3861,  9980 

41324.  45775.  55366 

1089  6142.  16181.  23703.  25189.  27019. 
27243.  27893.  31681.  32781.  33311 

44428 

6502 


17^-187  (SubCh.  S) 55199 

170  45197 

m:::::::"::::::::^:;;';"""" 45197 

175  45197.50280 

177 .'. 45197 

,79 45197 

Toi 45197 

183 45197.  52673 

334  .Z......... 47166.  51618.  55367 

TITLE  34- EDUCATION 

Subtitle  A-Office  of  tt>e  Sec- 
retary, Department  of  Education 
(Parts  1-99) 

74.26  (a),  (b)  and  (c)  revised 45939. 

75.253  (c)  revised 40424 

75.261  (a)  and  (b)  redesignated  as 
(c)  and  (d);  new  (a)  and  (b) 
added;  new  (c)  introductory 
text  revised;  new  (c)(4)(iliXC) 
and  (d)  amended 40424 

75.263  Added 40425 

75.264  Added 40425 

80  26  (a),   (b)  Introductory  text 

and  (1)  revised 45939,  45943 


80  Appendix  removed 45943 

97  Authority  citation  revised 63221 

97.101—97.124  (Subpart  A)  Sec- 
tions designated  as  Subpart 
A;  heading  added 63221 

97.101  Authority  citation  axlded 
63221 

97.102  Authority  citation  added 
63221 

97.103  Authority  citation  added 
63221 

97.107  Authority  citation  added 

63221 

97.124  Authority  citation  added 

63221 

97.401^97.409  (Subpart  D)  Added 

63221 

Ctiapter  ll-Offlce  of  Elementary 
and  Secondary  Education,  De- 
partment of  Education  (Parts 
200-299) 

222.4  Revised;  eff.  7-31-97 35412 

222.7  Authority  citation  amend- 
ed  35412 

222.9  Authority  citation  amend- 
ed  35412 

222.10  Authority  citation  amend- 
ed  35412 

222.11  Introductory  text  and  au- 
thority    citation     amended; 

eff.  7-31-97 35412 

222.12  Added;  eff.  7-31-97 35412 

222.13  Redesignated  as  222.19;  eff. 
7-31-97 35412 

Added;  eff.  7-31-97 35413 

222.14  Added;  eff.  7-31-97..., 35413 

222.15  Added;  eff.  7-31-97 35413 

222.16  Added;  eff.  7-31-97 35413 

222.17  Added;  eff.  7-31-97 35413 

222.18  Added;  eff.  7-31-97 35414 

222.19  Redesignated  from  222.13; 

eff.  7-31-97 35412 

222.22  (c)  and  (d)  revised:  eff.  7- 
31-97 35414 

222.23  Added;  eff.  7-31-97 35414 

222.36  (b)(1)  and  (2)  revised;  eff.  7- 

31-97 35415 

222.50  Authority  citation  amend- 
ed  35412 

222.80—222.85  (Subpart  F)  Added; 

eff.  7-31-97 35415 

222.94  Authority  citation  amend- 
ed  35412 

222.95  Authority  citation  amend- 
ed  35412 


NOTE 
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TITLE  34  Chapter  ll-Con. 

(g)  Introductory  text  revised; 
OMB  number 35416 

222.103  Authority  citation 
amended 35412 

222.104  Authority  citation 
amended 35412 

222.108  Authority  citation 
amended 35412 

222.109  Authority  citation 
amended 35412 

222.110  Authority  citation 
amended , 35412 

222.111  Authority  citation 
amended 35412 

222.112  Authority  citation 
amended 35412 

222.113  Authority  citation 
amended 35412 

222.114—222.122  Undeslgmated 
center  heading  added;  eff.  7- 
31-97 35416 

222.114  Added;  eff.  7-31-97 35416 

222.115  Added;  eff.  7-31-97 35416 

222.116  Added;  eff.  7-31-97 35416 

222.117  Added:  eff.  7-31-97 35417 

222.11«  Added;  eff.  7-31-97 35417 

222.119  Added;  eff.  7-31-97 35418 

222.120  Added;  eff.  7-31-97 35416 

222.121  Added;  eff.  7-31-97 35418 

222.122  Added;  eff.  7-31-97 35418 

222.150  (bKD  amended;  eff.  7-31- 

97 35418 

222.151  Heading  and  (b)(1)  re- 
vised; eff.  7-31-97 ' 35418 

222.152  (b)  and  (c)  revised;  eff.  7- 
31-97 35418 

222.154  (e)  revised;  eff.  7-31-97 35419 

222.156  (g)  amended;  eff.  7-31-97 
35419 

222.157  Heading,  (a)  and  (b)(1)  re- 
vised; eff.  7-31-97 35419 

225.158  Heading,  Introductory 
text  and  (b)  revised;  eff.  7-31- 

97 35419 

222.161  (c)  amended;  eff.  7-31-97 
35419 

222.162  (a)  revised;  eff.  7-31-97 35419 

222.164  (a)(2)  and  (b)  revised; 
OMB  number;  eff.  7-31-97 35419 

222.165  (e).  (f)  and  (h)  revised;  eff. 
7-31-97 35420 

280.32  (bK2)  removed;  (b)(l)(l) 
through  (Iv)  redesignated  as 

(b)(1)  through  (4) 8020 

(bXD  designation  correctly  re- 
moved  16906 


Chapter  III— Office  of  Special 
Education  and  Rehabiiitatlve 
Services.  Department  of  Edu- 
cation (Parts  300—399) 

301  Revised 29930 

303  Authority  citation  revised 18292 

Nomenclature  change 18293 

303.1  Authority  citation  amend- 
ed  18292 

(a)  amended 18293 

303.2  Authority  citation  amend- 
ed  18292 

Amended 18293 

303.3  (a)  amended;  (e)  added;  au- 
thority citation  revised 18293 

303.5         (a)(lXvli)         amended; 

(a)(l)(viil)  removed 18294 

303.7  Authority  citation  amend- 
ed  18292 

303.8  Authority  citation  amend- 
ed  18292 

303.9  Authority  citation  amend- 
ed  18292 

303.10  Authority  citation  amend- 
ed  18292 

303.11  Authority  citation  amend- 
ed  18292 

303.12  Authority  citation  amend- 
ed  18292 

(b)(1)  designation  and   (2)  re- 
moved  18294 

303.13  Authority  citation  amend- 
ed  18292 

303.14  Authority  citation  amend- 
ed  18292 

303.15  Authority  citation  amend- 
ed  18292 

303.16  Authority  citation  amend- 
ed  18292 

303.17  Authority  citation  amend- 
ed  18292 

303.18  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.19;    new 

303.18  added 18294 

303.19  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.20;    new 

303.19  redesignated      from 
303.18 18294 

303.20  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.21;    new 

308.20  redesignated      from 
303.19;  (b)(1)  amended 18294 


Note  Botdfoce  page  numt»«  indicot*  1997  chang««. 
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.18292 


303.21  Authority  citation  amend 
ed 

Redesignated    as    303.22;    new 

303.21  redesigrnated      from 
303.20 18294 

303.22  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.23;    new 

303.22  redesigTiated      from 
303.21 18294 

303.23  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.24;    new 

303.23  redesignated      from 
303.22 18294 

303.24  Authority  citation  amend- 
ed  18292 

Redesignated    as    303.25;    new 

303.24  redesignated      from 
303.23  and  amended 18294 

303.25  Redesignated  from  303.24 
18294 

303.100  Revised    (0MB    number 
pending) 18294 

303.101  Authority        citation 
amended 18292 

303.110  Authority        citation 
amended 18292 

303.111  Authority        citation 
amended 18292 

(a)  and  (b)(1)  amended 18294 

303.112  Authority        citation 
amended 18292 

303.113  Heading,  (b)  and  author- 
ity citation  revised 18294 

303.120  Authority        citation 
Eimended 18292 

303.121  Authority        citation 
amended 18292 

303.122  Authority        citation 
amended 18292 

303.123  Authority        citation 
amended 18292 

303.124  Authority        citation 
amended 18292 

(a)  amended 18294 

303.125  Authority        citation 
amended 18292 

303.126  Authority        citation 
amended 18292 

303.127  Authority        citation 
amended 18292 

303.128  Authority        citation 
amended 18292 

303.140  Revised , 18294 


303.141  Authority        citation 
amended 18292 

303.142  Authority        citation 
amended 18292 

303.143  Authority        citation 
amended 18292 

303.144  Authority        citation 
amended 18292 

Amended 18294 

303.145  Authority  citation 
amended 18292 

(a)  and  (d)(1)  amended;  (e)  re- 
designated as  (f);  new  (e) 
added  (0MB  number  pend- 
ing)  18294 

303.146  Authority  citation 
amended 18292 

303.147  Revised 18294 

303.148  Authority  citation 
amended 18292 

Introductory  text,  (a)  and  (b) 
revised;  note  1  amended; 
note  2  removed  (0MB  num- 
ber pending) 18294 

303.149—303.155  Undesignated 
center  heading  and  sections 
removed 18295 

303.160—303.176         Undesignated 

center  heading  amended 18295 

303.160  Authority  citation 
amended 18292 

Amended 18295 

303.161  Authority  citation 
amended 18292 

303.162  Authority  citation 
amended 18292 

303.163  Removed 18295 

303.164  Authority  citation 
amended 18292 

303.165  Authority  citation 
amended 18292 

303.166  Authority  citation 
amended 18292 

303.167  Authority  citation 
amended 18292 

(a)  revised;  (b)(2)  amended;  (c) 
added  (OMB  number  pend- 
ing)  18295 

303.168  Authority  citation 
amended 18292 

303.169  Authority  citation 
amended 18292 

303.170  Authority  citation 
amended 18292 

(a)  and  (b)(2)  amended 18295 


NOTE 
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TITLE  34  Chapter  Ill-Con. 

303.171  Authority        citation 
amended 18292 

303.172  Authority        citation 
amended 18292 

303.173  Authority        citation 
amended 18292 

303.174  Authority  citation 
amended 18293 

303.175  Authority  citation 
amended 18293 

303.176  Authority  citation 
amended 18293 

303.180        Authority        citation 

amended 18293 

303.200  Authority  citation 
amended 18293 

303.201  Authority  citation 
amended 18293 

303.202  Authority  citation 
amended 18293 

303.203  Authority  citation 
amended 18293 

303.204  Existing  text  designated 
as  (a);  (b)  added;  authority 
citation  revised 18295 

303.205  Removed 18295 

303.300  Authority  citation 
amended 18293 

303.301  Authority  citation 
amended 18293 

303.302  Removed 18295 

303.320  Authority  citation 
amended 18293 

Amended 18295 

303.321  Authority  citation 
amended 18293 

(b)(2)  amended 18295 

303.322  Authority  citation 
amended ; 18293 

(aXD  and  (d)(1)  amended:  note 
removed 18295 

303.323  Authority  citation 
amended 18293 

303.340  Authority  citaUon 
amended 18293 

303.341  Removed 18295 

303.342  Authority  citation 
amended 18293 

303.343  Authority  ciUtion 
amended 18293 

303.344  Authority  citation 
amended 18293 

(dXDdi)  amended  (0MB  num- 
ber pending) i8295 

303345        Authority        citation 

amended i8293 


303.346        Authority        citation 

amended 18293 

303.360  Authority        citation 
amended 18293 

(cK3)  and  (4)  amended 18295 

303.361  Authority        citation 
amended 18293 

(f)  and  (g)  added  (0MB  number 
pending) 18295 

303.400  Authority        citation 
amended 18293 

303.401  Authority        citation 
amended 18293 

303.402  Authority        citation 
amended 18293 

303.404  Authority        cltaUon 
amended 18293 

303.405  Authority        citation 
amended i8293 

303.406  Authority        citation 
amended 18293 

303.406  (d)(1)  revised 18296 

303.419-303.425         Undesignated 

center  heading  revised 18296 

303.419  Added 18296 

303.420  Authority        citation 
amended 18293 

Heading,  introductory  text, 
(a),  (b)(1)  and  note  2  amended 
18296 

303.421  Authority        citation 
amended 18293 

303.422  Authority        clUtion 
amended 18293 

303.423  Authority        citation 
amended i8293 

303.424  Authority        citation 
amended 18293 

Amended i8296 

303.425  Authority        citation 
amended 18293 

303.460        Authority        citation 

amended 18293 

303.500  Authority        citation 
amended 18293 

303.501  Authority        citation 
amended i8293 

303.521  Authority        citation 
amended 18293 

303.522  Authority        citation 
amended 18293 

(b)(5)  removed;  (bXS)  and  (7)  re- 
designated as  (bK5)  and  (6) 
18296 

303.523  Authority        citation 
amended i8293 
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303.524  Authority        citation 
amended 18293 

303.525  Authority        citation 
amended 18293 

303.526  Authority        citation 
amended 18293 

303.527  Authority        citation 
amended 18293 

(a)  amended 18296 

303.528  Authority        citation 
amended 18293 

303.540        Authority        citation 

amended 18293 

(a)(2)  revised 18296 

303.560        Authority        citation 

amended 18293 

303.600  Authority        citation 
amended 18293 

(a)  revised 18296 

303.601  Authority        citation 
amended 18293 

(a)(7)  revised;  (a)(8)  and  (9) 
added  (OMB  number  pend- 
ing)  18296 

303.602  Authority        citation 
amended 18293 

(a)  introductory  text  amended 
18296 

303.603  Authority        citation 
amended 18293 

303.604  Authority        citation 
amended 18293 

303.650  Authority        citation 
amended 18293 

(c)  added  (OMB  number  pend- 
ing)  18296 

303.651  Authority        citation 
amended 18293 

303.652  Authority        citation 
amended 18293 

303.653  Authority        citation 
amended 18293 

Amended  (OMB  number  pend- 
ing)  18296 

303.654  Authority        citation 
amended 18293 

303.670       Undesignated       center 
heading  and  section  removed 

18296 

305  Removed:  eff.  10-1-98 23601 

307  Removed;  eff.  10-1-98 23601 

309  Removed;  eff.  10-1-98 23601 

315  Removed;  eff.  10-1-98 23601 

316  Removed;  eff.  10-1-98 23601 

318  Removed;  eff.  10-1-98 : 23601 

319  Removed;  eff.  10-1-98 23601 


320  Removed; 

324  Removed; 

325  Removed; 

326  Removed; 

327  Removed; 

328  Removed; 

330  Removed; 

331  Removed; 

332  Removed; 

333  Removed; 
338  Removed; 


eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 

eff.  10-1-98 23601 


Chapter  VI— Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

668.13  (d)  and  (e)  removed;  (f)  re- 
designated as  (d) 62876 

668.23  (f)  removed;  (g)  and  (h)  re- 
designated as  (f)  and  (g) 62876 

668.162  (a)(1)  revised;  (e)  added 62876 

668.167  (f)  added 62877 

668.171—668.175       (Subpart       L) 

Added 62877 

668  Appendix  F  added 62882 

Appendix  G  added 62885 

674.6    (a)(1)    and    (2)    amended; 

(a)(3)  removed 50847 

674.9  (a)  amended 50847 

674.19  (b)  amended 50847 

674.31  (b)(2)(i)(D)  revised 50848 

674.33  (b)(6)(ii)  amended;  (d)(8) 
added 50848 

674.34  (h)  revised 50848 

674.35  (c)(1),  (3)  and  (4)  amended; 
(g)  removed;  (h)  and  (i)  re- 
designated as  (1)  and  (g);  new 

(h)  added 50848 

674.36  (c)(1).  (2).  (3)  and  (0 
amended 50848 

674.37  (c)(1).  (2),  (3)  and  (d) 
amended 50848 

674.45  (c)(l)(il)(A)  amended 50848 

674.52  (d)(2)  amended 50848 

675.9  (a)  axnended 50848 

675.19  (a)(3)  amended 50848 

675.20  (b)(1)  amended ....50848 

675.22  Heading  amended 50848 

675.26  (d)  revised 63439 

675.27  Authority  citation  revised 
50848 

676.9  (a)  amended 50848 

676.19  (a)(2)  amended 50848 

682.201     (a)     Introductory     text 

through  (3)  amended 63433 
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TrriE  34  Chapter  VI -Con. 

682.202  (c)(5)  revised 63434 

682.209  (I)(l)  revised 63434 

682.401  (b)(10)(vl)(B)  Introductory 
text  amended; 
(bK10)(vl)(B)(J)  and  (2)  re- 
vised  63434 

682.402  (cXl)  revised;  (k)(2Xlil) 
amended 63434 

682.604  (g)(2Kl)  revised 63434 

685.202  (c)(4)  revised..... 63434 

685.212  (b)  revised 63435 

0MB  number 34816 

685.301  (a)(6)  and  (7)  redesignated 
as  (a)(7)  and  (8);  new  (a)(6) 

added 63435 

685.304  (b)(2Kl)  revised 63435 

685  Appendix  A  revised 35602 

Chapter  VII— Office  of  Edu- 
cational Research  and  Im- 
provement, Department  of  Edu- 
cation (Parts  700-799) 

701  Added 61430 

Proposed  Rules: 

5b 62670 

200 15694 

300 48924  50435,  55026 

301 4^924,  50435,  55026 

303 46924,  50435.  55026 

18297 

379 34218 

662 33766 

663 33766 

664 33766 

682 50462 

685 50462 

702 9392 

TITLE  35-PANAMA  CANAL 

Chapter  I— Panama  Canal 
Regulations  (Parts  1—299) 

104  Revised 48179 

113  Authority  citation  revised 18837 

113.49  (b)  revised 18837 

115  Authority  citation  revised 2142 

115.1  Revised 2142 

115.2  (b)  revised;  (c)  removfed;  (d) 
redesignated  as  (c);  (a)  Intro- 
ductory text  and  new  (c) 
amended 2142 

(b)  amended 18837 

(b)  corrected 33854 


117  Authority  citation  revised 2142 

117.1   (b),   (c)  introductory   text 

and  (d)(2)  amended 2142 

117.3  Revised 2142 

119  Nomenclature  change 2142 

133.1  Revised 23221 

133.74  Heading  revised;  (c)  added 

29614 

135.1  Amended 23221 


Proposed  Rules: 


133. 
135. 


.186 
.186 


TITLE  36-PARKS.  FORESTS.  AND 
PUBLIC  PROPERTY 

Chapter  I— National  Park  Service, 
Department  of  the  Interior  (Parts 
1-199) 

4.15  Re  vised 61633 

7.15  (a)  removed;  (b).  (c)  and  (d) 
redesignated  as  (a),  (b)  and 

(c) 13353 

7.67  (a)  revised 9147 

Chapter  II— Forest  Service,  De- 
partment of  Agriculture  (Parts 
200-299) 

212  Authority  citation  revised 56654 

212.2  Revised 56654 

212.3  Removed;  new  212.3  redesig- 
nated from  212.5 56654 

212.4  Removed;  new  212.4  redesig- 
nated from  212.6 56654 

212.5  Redesignated  as  212.3;  new 
212.5  redesignated  from  212.7 


56654 


212.6  Redesignated  as  212.4;  new 
212.6  redesignated  from  212.8 
56654 

212.7  (c)  amended;  redesignated 
as  212.5;  new  212.7  redesig- 
nated from  212.9 58654 

212.8  Redesignated  as  212.6;  new 
212.8  redesignated  from  212.10 


58654 


212.9  (d)  amended;  redesignated 
as  212.7;  new  212.9  redesig- 
nated from  212.11 58654 

212.10  (a)(2)  amended;  redesig- 
nated as  212.8;  new  212.10  re- 
designated from  212.12 58654 


Note:  Bokffoce  page  numben  indtcot*  1997  chong^t. 
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212.11  (f)  amended;  redesignated 

as  212.9 58654 

212.12  Redesignated  as  212.10 58654 

215.11  (c)  revised;  (d)  added;  In- 
terim  4188 

223.52  Revised 24114 

242.24  (a)(1)  table  amended 45725 

Revised 35336 

242.25  (k)(6)(lll)  table  amended 45725 

(k)(7)(lll)   table,   (10)(11)   table, 

(ll)(i)  table,  (12)(1)  table. 
(13)(ill)  table,  (15)(111)  table, 
(20X111)  table  and  (22)(11) 
table,  amended 45726 

(k)(23)(lll)  table,  (24)(111)  table, 
(25)(111)  and  (26)(111)  table 
amended 45727 

Added;  eff.  7-1-98  through  6-30- 
99 35344 

242.26  Added;  eff.  1-1-99  through 
12-31-99 35375 

242.27  Added;  eff.  1-1-99  through 
12-31-99 36380 

292.60—292.70    (Subpart    G)    Re- 
vised  15059 

Corrected 18837 

Chapter  VII— Library  of  Congress 
(Parts  700-799) 

701.8  Re  vised 64280 

701.35  Revised 8864 

703  Revised 50254 

Chapter  X— Presidio  Trust  (Parts 
1001-1099) 

Chapter  X  Established;  interim 

36697 

Chapter  XI— Architectural  and 
Transportation  Barriers  Compli- 
ance Board  (Parts  1100-1199) 

1151  Revised 1924 

1153  Removed 1926 

1155  Removed .' 1926 

1191  Appendix  A  amended 2016,  2071 

1193  Added 5630 

Chapter  XII— National  Archives 
and  Records  Administration 
(Parts  1200-1299) 

1207  Authority  clUtlon  revised 

45943 

1207.26  (a),  (b)  Introductory  text 

and  (1)  revised 45939.  45943 


1210.26  (a),  (b)  and  (c)  revised 45939, 

45943 
1228   General   Records   SchedxUe 

No.  20 19369 

1228.188  Revised 54584 

1234.30  (a)(4)  revised 54585 

Proposed  Rules: 

1  63488 

4 40317 

7 60815 

13383.  19436 

13 54409.  58932 

23706,  30162 

14 63488 

211 27245 

212      4350.  4351,  9980 

242  39987.  66216 

251 9987 

292 47167 

327 6*192 

1100-1199  (Ch.  XI) 29679 

1190 43133.  62275.  67320 

20562 

1191 43133.  62275,  67320 

20562,  24080,  29924 

1192 14571 

TITLE       37-PATENTS.       TRADE- 
MARKS, AND  COPYRIGHTS 

Chapter  I— Patent  and  Trademark 
Office,  Department  of  Com- 
merce (Parts  1-199) 

1  Technical  correction 43100 

1.4  (d)  revised;  (g)  added 53180 

1.6  (d)(3),  (6)  and  (e)  revised;  (f) 
■  added 53180 

1.8  (a)(2)(i)(A)  and  (b)  revised 53181 

1.9  (d)  and  (f)  revised 53181 

1.10  (d)  and  (e)  revised 53181 

1.11  (b)  revised 53181 

1.14  (a)  revised;  (f)  added 53182 

(g)  added;  interim 29617 

1.16  (a),  (b).  (d)  and  (f)  through 

(1)  revised 40452 

(d)  and  (1)  revised 53182 

1.17  (b)  through  (g),  (j),  (m) 
through  (p),  (r)  and  (s)  re- 
vised  40452 

(a)  through  (d).  (h).  (i)  and  (q) 
revised;  (e).  (f)  and  (g)  re- 
moved  53182 

(q)  correctly  revised 61235 


note:  Boldface  page  number*  Indicate  1997  changes. 
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TrrLE37  Chapter  I -Con. 

1.18  Re  vised 40452 

1.19  (a)(2)  and  (3)  revised 40452 

1.20  (c).   (e).   (f).   (g).   (IKl).   (2), 
(j)(l)  (2)  and  (3)  revised 40453 

1.21  (aXlKil).  (6)  and  (j)  revised 
40453 

(1)  and  (n)  revised 53183 

1.26  (a)  revised 53183 

1.27  Revised 53183 

1.28  (a)  and  (c)  revised 53183 

1.33  (a)  and  (b)  revised 53184 

1.41  (a)  revised 53184 

1.47  Revised 53184 

1.48  Revised 53185 

1.51  Revised 53185 

1.52  (a),  (c)  and  (d)  revised 53186 

1.53  Revised 53186 

(dXDd)  revised;  Interim 5734 

1.54  Re  vised 53188 

1.55  (a)  revised 53188 

1.59  Re  vised 53188 

1.60  Removed 53188 

1.62  Removed 53188 

1.63  (a)  and  (d)  revised;  (e)  added 
53188 

1.67  (b)  revised 53189 

1.69  (b)  revised 53189 

1.78  (a)  revised 53189 

1.84  (a)(2)(i).  (b).  (c)  and  (g)  re- 
vised  53190 

1.91  Revised 53190 

1.92  Removed 53190 

1.97  (c),  (d)  and  (e)  revised 53190 

1.101  Removed 53190 

1.102  (a)  revised 53191 

1.103  (a)  revised 53191 

1.104  Revised 53191 

1.105  Removed 53192 

1.106  Removed 53192 

1.107  Removed 53192 

1.108  Removed 53192 

1.109  Removed 53192 

1.111  (b)  revised 53192 

1.112  Revised 53192 

1.113  Revised 53192 

1.115  Removed 53192 

1.116  Heading  and  (a)  revised 53192 

1.117  Removed 53192 

1.118  Removed 53192 

1.119  Removed 53192 

1.121  Revised 53192 

(a)(4)  correctly  removed 61235 

1.122  Removed 53193 

1.123  Removed 53193 

1.124  Removed 53193 

1.125  Revised 53193 


1.126  Re  vised 53194 

1.133  (b)  revised 53194 

1.134—1.139  Undesignated  center 

heading  revised 53194 

1.134  Revised 53194 

1.135  Revised 53194 

1.136  Revised 53194 

1.137  Revised 53194 

1.139  Removed 53195 

1.142  (a)  revised 53195 

1.144  Revised 53195 

1.146  Re  vised 53195 

1.152  Revised 53195 

1.154  Heading  and  (a)(3)  revised 
53196 

1.155  Revised 53196 

1.163  Heading  and  (b)  revised 53196 

1.167  Revised 53196 

1.171  Revised 53196 

1.172  (a)  revised 53196 

1.175  Re  vised 53196 

1.182  Revised 53196 

1.184  Removed 53196 

1.191  (a)  and  (b)  revised 53196 

1.192  (a)  revised 53196 

1.193  Re  vised ...53197 

1.194  Revised 53197 

1.196  (b)  and  (d)  revised 53197 

1.197  (a)  and  (b)  revised 53198 

1.291  (c)  revised 53198 

1.293  (c)  revised 53198 

1.294  (b)  revised 53198 

1.304  (a)(1)  revised 53198 

1.312  (b)  revised 53198 

1.316  Revised 53198 

1.317  Revised 53198 

1.318  Removed 53198 

1.324  Revised 53199 

1.352  Removed 53199 

1.366  (b).  (c)  and  (d)  revised 53199 

1.377  (c)  revised 53199 

1.378  (d)  revised 53199 

1.412  (c)(6)  revised;  interim 29617 

1.416  (c)  revised;  interim 29617 

1.419  Added;  interim 29617 

1.425  Revised 53199 

1.431  (c)  and  (d)  revised;  interim 

29618 
^1.432  Heading,  (b)  and  (c)  revised; 

(d)  added;  Interim 29618 

1.435  (a)  revised;  Interim 29618 

1.445  (a)  revised 40453 

(a)  revised;  Interim 29619 

1.451  (a)  revised;  (d)  added;  in- 
terim  29619 

1.461  (a)  revised;  Interim 29619 


1.465  (b)  ar 


NOTE:  Boklfac«  poQ*  nomt»«r»  indicat*  1997  chong**. 


JUNE  1998 
CHANGES  JULY  1.  1997  THROUGH  JUNE  30.  1998 


77 


1.465  (b)  and  (c)  revised;  Interim 

29619 

1.471  (a)  revised;  Interim 29619 

1.480  (a)  revised;  interim 29619 

1.481  Added;  Interim 29619 

1.482  (a)(l)(l).  (11)  and  (2){11)  re- 
vised  40453 

1.484  (d),  (e)  and  (f)  revised 53199 

(b)  revised;  Interim 29619 

1.485  (a)  revised 53200 

(a)  revised;  interim 29620 

1.488  (b)(3)  revised 53200 

1.492  (a),  (b)  and  (d)  revised ..40453 

(g)  added 53200 

1.494  (c)  revised 53200 

(c)  revised;  Interim 29620 

1.495  (c)  revised 53200 

(c)  revised;  interim 29620 

1.510  (e)  revised 53200 

1.530  Heading  and  (d)  revised;  (e) 

removed 53200 

1.550  (a),  (b)  and  (e)  revised 53201 

1.770  Revised 53201 

1.785  (d)  revised 53201 

1.804  (b)  revised 53202 

1.805  (c)  revised 53202 

1.821  Revised 29634 

1.822  Revised 29635 

1.823  Revised 29636 

1.824  Revised 29637 

1.825  Revised 29638 

1.801—1.825  (Subpart  G)  Appendix 

A  revised 29639 

2  Technical  correction 43100 

2.6  (b)(4)  and  (10)  revised 40453 

3.11  Revised 53202 

3.21  Revised 53202 

3.26  Revised 53202 

3.27  Re  vised 53202 

3.31  (c)  added 53202 

3.41  Revised 53202 

3.51  Revised 53203 

3.58  Added 53203 

3.71—3.73    Undesignated    center 

heading  revised 53203 

3.73  Heading  and  (b)  revised 53202 

5.1  Revised 53203 

5.2  (b)  revised;   (c)  and  (d)  re- 
moved  53203 

5.3  (c)  revised 53203 

5.4  (a)  and  (d)  revised 53204 

5.5  (b)  and  (e)  revised 53204 

5.6  Removed 53204 

5.7  Removed 53204 

5.8  Removed 53204 

5.11  (b).  (c)  and  (e)(3)  revised 53204 


5.12  (b)  revised.. 53204 

5.13  Revised 53204 

5.14  (a)  revised 53204 

5.15  (a),  (b).  (c)  and  (e)  revised 53204 

5.16  Removed 53205 

5.17  Removed 53205 

5.18  Revised 53205 

5.19  Revised 53205 

5.20  Re  vised 53205 

5.25  (c)  removed 53206 

5.31  Removed 53206 

5.32  Removed 53206 

5.33  Removed 53206 

7  Removed 53206 

10.18  Revised 53206 

10.23  (c)(15)  revised 53206 

Chapter  II— Copyright  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201  Authority  citation  revised 55739 

201.1  (a)  and  (b)  amended 35420 

(c)  and  (d)  £imended 35421 

(b)  amended 40457 

201.2  (b)(5)  amended 35421 

201.5  (c)(2)  amended 35421 

201.11  (e)(3)  amended 30635 

201.17  (b)(2)  introductory  text, 
(e)(2)(i).  (12).  (0(4). 
(h)(3)(lll)(B)(i)  and  (9)  intro- 
ductory text  amended 30635 

201.18  (a)(3)  amended 30635 

201.19  (a)(3)  amended 30635 

201.29  (e)(3)  amended 30635 

201.32  Table  revised 29138 

201.33  (e)(1)  amended 30635 

201.34  Added;  interim 55739 

201.35  Added;  interim;  eff.  7-20-98 
34296 

201.36  Added;  Interim;  eff.  7-20-98 
34296 

201.37  Added;  interim;  eff.  7-20-98 
34297 

202.3  (b)(2)  amended 35421 

(b)(5)(ll)  amended 63657 

(b)(5)(ill)  amended 66«22 

202.20  (c)(2)(vii)(A)(2)  and  (D)(7) 
amended 35421 

202.23  (e)(1)  and  (2)  amended 29139 

202  Appendix  B  amended 51603 

203  Authority  citation  revised 55742 

Authority  citation  revised 1927 

203.2  (a)  amended 35421 

203.3  (1)  revised;  Interim 55742 

Regulation  at  62  FR  55742  con- 
firmed  1927 
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TITLE  37   Chapter  ll-Con. 

203.4  (f)  revised;  (i)  added;  In- 
terim  55742 

Regvilatlon  at  62  FR  55742  con- 
firmed; (f)  and  (1X2)  amended 

1927 

203.6  (b)(6)  amended;  Intertm 55742 

Regrulatlon  at  62  FR  55742  con- 
firmed  1927 

(b)(2)  amended 29139 

204.6  (a)  amended 29139 

211.3  (a)(1).  (2)  and  (7)  amended 

29139 

251  CARP  arbitration  list 9419 

251.3  (a)  introductory   text  and 

(b)  amended 30635 

251.6  (b)  amended 30635 

251.30  (a)(1)  amended 30635 

251.32  (d)  amended 30635 

251.43  (e)  amended 30635 

251.46  (cX3)  and  (d)  amended 30636 

251.47  (e).  (f).  (1)  and  (k)  amended 
30635 

251.48  (b)  amended 30635 

251.60  Amended 30635 

252.4  (a)(1)  amended 30635 

253.1  Amended 2144 

253.4  Introductory  text  and  (aXD 
through  (8)  revised;  (c) 
amended 2144 

253.5  (cXD.  (2)  and  (3)  revised 2145 

253.6  (c)  revised 2145 

253.7  (a)  revised;  (bXlXD.  (11).  (2). 

(4)  and  (5)  amended 2145 

(e)  heading  amended 30635 

(e)  amended 30636 

253.8  (bXl)  revised;  (fXD  amend- 
ed  2145 

253.10  (a)  amended 2145 

255.3  (a)  through  (h)  amended;  (1) 
through  (m)  added 7289 

256.2  (b)(2)  Introductory  text 
amended 30636 

257.4  (aXl)  amended 30636 

258  Technical  correction 62262.  62404 

258.1  Amended 30636 

258.3  Re  vised 55759 

259.5  (aXl)  amended 30636 

260  Added 25413 

260.3  (e)  amended 30636 

Proposed  Rules: 

2 59640 

3 59640 

201 40780 

3685,  15802.  17142,  26756 

202 ^ 15802 


203 15802 

204 15802 

211 15802 

253 51619,  63502,  65777 

265 63506,  65778 

256 26756 

TITLE  38-PENSIONS,  BONUSES. 
AND  VETERANS'  RELIEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

0  Authority  citation  revised 33579 

0.735-2  Removed;  new  0.735-2  re- 
designated from  0.735-3 33579 

0.735-3  Redesignated  as  0.735-2 33579 

1  Nomenclature  change 35970 

Nomenclature  correction 47532 

1.621  (a)  and  (bX2)  revised;  (c) 
amended;  (e)  redesignated  &s 
(d) 51783 

2.6  (e)(6)  revised 11122 

3  Nomenclature  change 35970 

Nomenclature  correction 47532 

3.2  (f)  revised 35422 

3.7  Heading  and  Introductory 
text  revised;  (xX29)  and  (30) 
added 413 

3.20  (c)  added 35422 

3.27  (c)  redesignated  as  (d);  new 
(c)  added;  new  (d)  and  au- 
thority citation  revised 51278 

3.57  Cross  reference  amended 51281 

3.105  (g)  and  (h)  redesignated  as 
(h)  and  (1);  (d),  (e),  (f)  and 
new  (h),  (1X1).  (1X2)  Introduc- 
tory    text.     (11)     and     (111) 

amended;  new  (g)  added 51278 

3.158  (a)  and  (c)  amended 51278 

3.261  (aX40)  added 51278 

3.262  (y)  added 51278 

3.263  (g)  added 51279 

3.272  (u)  added 51279 

3.275  (i)  added 51279 

3.307  (a)(6Xl)  and  (III)  amended; 

(aX6Xl)  authority  citation 
added;  (aX6Klil)  authority  ci- 
tation revised 35422 

3.317  RegiUation  at  62  FR  23139 

confirmed 11122 

3.403  Introductory  text  and  (a) 
through  (e)  redesignated  as 
new  (a)  introductory  text 
and  (1)  through  (5);  new  (b) 
added 51279 
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3.503  Introductory  text  and  (a) 
through  (j)  redesignated  as 
(a)  Introductory  text  and  (1) 
through  (10);  new  (b)  added 

51279 

3.659  Cross  reference  amended 51281 

3.703  Cross  reference  amended 51281 

3.707  Cross  reference  amended 51281 

3.807  Cross  reference  amended 51281 

3.810  (a)  amended;  (d)  added 35422 

3.811  Added;  interim 35971 

Revised 412 

3.814  Added 51279 

3.1000  (a)  introductory  text 
amended;  authority  citation 

added 35423 

3.1600  (c)  amended 35423 

4.100  Removed 65219 

4.101  Removed 65219 

4.102  Removed 65219 

4.104  Re  vised 65219 

9  Nomenclature  change 35970 

Nomenclature  corrected 47533 

9.2  (a)  and  (b)(1)  revised 35970 

9.8  (b)  amended 35970 

17.32  Re  vised 53961 

17.85  Undesignated  center  head- 
ing and  section  added 11124 

17.149  Regulation  at  62  FR  30242 

confirmed 64722 

17.150—17.154    Regulation    at    62 

FR  30242  confirmed 64722 

17.212  (d)  added;  authority  cita- 
tion revised 60783 

17.900—17.905  Undesignated  cen- 
ter   heading    and    sections 

added 51284 

19.9  Revised 52503 

20.611  Revised 55170 

Removed;  eff.  7-20-98 33580 

20.1302  Revised 55170 

21.3021   (1)  redesignated  as  (m); 

new  (1)  added 51784 

21.3041  (e)(3)  and  (4)  amended 55760 

21.3045  (f)  revised;  (l)(3)(il) 
amended 55760 

21.3046  (e)  removed 51784 

(c)(1)  and  (d)(6)(ll)  amended 59579 

21.3047  Added 51784 

21.4001—21.4279  (Subpart  D)  Au- 
thority citation  revised 40280, 

55760.  63849 
21.4009   (b)(1)   introductory   text 

amended 55760 

21.4200  (g)  revised 55760 

(X)  and  (y)  added;  Interim 34128 


21.4201  (h)  introductory  text  and 

(2)  amended 55760 

(e)(3)(ll)  revised;  interim 34129 

21.4233  (c)  revised;  (d)  Eimended 

40280 

(b)(3)    Introductory    text,    (11), 
(4)  introductory  text  and  (11) 

amended T*. 55760 

(e)  revised;  interim 34129 

21.4236  Added;  interim 34129 

21.4250  (a)(1),  (2),  (c)(1).  (2)  intro- 
ductory  text.   (11).   (HI)  and 

(Iv)  amended 55760 

21.4253  (d)(1)  revised 35424 

21.4256  Revised 63849 

21.4263  (h)  through  (k)  redesig- 
nated as  (i)  through  (1); 
heading,  (a)  through  (g)  and 
new  (l)(l)(lli),  authority  cita- 
tion, (2)  authority  citation, 

(3)  authority  citation,  (4)  au- 
thority citation,  (j)(3)  au- 
thority citation,  (4)  author- 
ity citation,  (k)  authority  ci- 
tation and  (1)  revised;  new  (1) 
Introductory  text,  (1)  Intro- 
ductory text,  (2)  introduc- 
tory text,  (4)(1),  (lli)  and  (j) 
introductory  text  amended; 
new  (h).  (l)(l)(iv),  (j)(l)  and 
(2)  added;  new  (i)(4)(li)  au- 
thority citation  removed;  in- 
terim  34130 

21.4267  (a)  authority  citation,  (b) 
authority  citation  and  (1)(1) 
revised;  (f)  added 40280 

21.4270  (c)  heading  and  Footnote 

2  revised 55760 

21.4279  (a)  introductory  text  and 

(4)  revised;  (a)(5)  added 63850 

21.4501  (b)(1),  (2)(lv),  (v)(A),  (B). 

(c)(1)  and  (3)  amended 51785 

21.4832  (e)(3)  and  (4)  added 26433 

21.5001—21.5300  (Subpart  G)  Au- 
thority citation  revised 55760 

21.5270  (a),  (g)  and  (i)  amended 

55760 

21.5701—21.5901  (Subpart  H)  Au- 
thority citation  revised 55761 

21.5820  (b)(1),  (2)(ii)  Introductory 
text,  (A),  (B),  (C),  (3)(11)  in- 
troductory text,  (A),  (B)  and 
(C)  amended 63848 

21.5822  (b)(l)(l).  (11),  (2)(1)  and  (11) 

amended 63848 

21.5901  (a)  and  (b)  amended 55761 
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TITLE  38  Chapter  I -Con. 
21.7000—21.7320  (Subpart  K)  Au- 
thority citation  revised 


21.7020  Introductory  ,  text, 
(a)(l)(i)  and  (2)(1)  amended; 
(b)(25)(l)(G)  revised 

21.7044  (c)  removed;  (d)  and  (e) 
redesignated  as  (c)  and  (d) 

21.7112  (c)  revised 

21.7131  (k)  added 

(n)  added;  eff.  7-23-98 

21.7135  (bb)  redeslgmated  as  (cc); 
new  (bb)  added 

21.7136  (d)  Introductory  text  and 
(e)(1)  amended;  (e)  Introduc- 
tory text  revised;  (g)  added 

(b),  (c)(i).  (2)  and  (S^re'viscsd..... 

21.7137  (b)  Introductory  text  re- 
vised; (e)  and  (f)  redeslgrnated 
as  (0  and  (g);  new  (e)  added 


40280. 
55761 


55761 


55761 
40280 
55519 
.34132 


55519 


55519 
58655 


55519 


58655 

.27864 


(a)  revised:  (c)(2)  introductory 
text  and  (1)  through  (Iv) 
amended 

(a)(3)  revised 

21.7139  (a),  (g)  and  (h)  removed; 

(b)  through  (f).  (1)  and  (j)  re- 
designated as  (a)  through  (g); 
new  (g)(2)  redesignated  as 
(gX3);  introductory  text  and 
new  (b)  authority   citation. 

(c)  authority  citation. 
(d)(2)(ill).  authority  citation, 
(e)(2)(li).  (ill),  (3)(iil).  author- 
ity clUtion  and  (gK3)(ii) 
amended;  heading  and  new 
(gXD  revised;  new  (g)(2) 
added 55520 

21.7140  (cKlXlll)  '  removed; 
(OdXi).  (ii).  (dXl)  and  (eX2) 
amended;  (cXD  authority  ci- 
tation, (d)  authority  cita- 
tion, (e)  authority  citation 
and  (g)  authority  citation  re- 
vised  

21.7144  Revised 

21.7154  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a)  added; 
new  (b)  heading,  (1)  revised; 
new  (bX2Xi)  and  (11)  amend- 
ed; 0MB  number 

21.7156  Introductory  text  and  (a) 
Introductory  text  removed; 
(aXl).  (2).  (3),  (b)  and  (c)  re- 
designated as  (bH3\  (4>,  (5). 


55761 
55761 


.14038 


(c)  and  (d);  heading  and  new 
(bX3)  revised;  new  (a),  (b) 
heading,  (1)  and  (2)  added; 
new    (cX2)    amended;    0MB 

number 14038 

21.7170  Revised 55761 

21.7172  (aXSXll)  revised 55761 

21.7270  (c)  amended;  interim 34131 

21.7305  Revised 55761 

21.7307  Revised 55761 

21.7310  Revised 55761 

21.7612  (b)  revised 40280 

21.7622  (c)  revised 55762 

21.7631  (h)  added 55520 

21.7635  (X)   redesignated  as  (y); 

new  (X)  added 55520 

21.7636  (b)   redesignated  as   (c); 

new  (b)  added 55520 

(aXD.  (2)(1)  and  (3)  revised 66278 

21.7639  (cX2Xli).  authority  cita- 
tion, (fXl),  authority  cita- 
tion revised;  (fX2)  redesig- 
nated   as    (fX3);    new    (f)(2) 

added 55521 

(b)  Introductory  text  amended 

55762 

21.7659  Revised 55762 

21.7670  (d)  amended 55762 

21.7720  (b)(9),  (10)  and  (11)  redes- 
ignated as  (bXll).  (12)  and 
(13);  (bX5)  and  new  (11) 
amended;  new  (b)(9)  and  new 

(10)  added 55762 

21.8010—21.8410       (Subpart       M) 

Added 51288 

36.4232  (eXl),  (2),  (3)  amended; 
(eX4)  redesignated  as  (e)(5); 
new  (e)(4)  added;  0MB  num- 
ber  63278 

36.4264  (dX4)  and  (5)  redesignated 
as  (dX5)  and  (6);  new  (dX4) 

added;  0MB  number 63278 

36.4303  Revised 12002 

36.4306a  (aX3),  (4)  and  (5)  revised; 
(aX6)  and  (7)  added;  Interim 

52505 

(aX6)  and  (7)  removed:  (aK3), 

(4)  and  (5)  revised 63454 

36.4312  (eX4)  redesignated  as 
(eX5);  new  (e)(4)  added;  0MB 

number 63278 

36.4330  Revised 12004 

36.4336  (a)  and  (b)  removed;  (c) 
through  (h)  redesignated  as 
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new  (a)  througrh  (f);  new  (e) 
authority  citation  removed 

12004 

36.4337  (a)  revised;  Interim 52505 

Heading,  (c)  through  (h),  (j), 
(k).  (1).  (n)  and  authority  ci- 
tation revised 53965 

(a)  revised *3454 

36.4348  (d),   (e)  and  (f)  redesig- 
nated as  (e),  (f)  and  (g):  (b), 

(c)  and  new  (e)  revised;  new 

(d)  added 12004 

36.4349  (a)(2)  revised;  OMB  num- 
ber  12007 

43.26  (a),   (b)  introductory  text 

and  (1)  revised;  Interim 45939. 

45943 

47  Heading  revised 23665 

47.1—47.2    (Subpart    A)    Heading 

removed 23665 

47.1  (a)  removed;  (b)  through  (h) 
redesignated  as  (a)  through 

(g);  new  (h)  and  (1)  added 23665 

47.2  Removed;  new  47.2  redesig- 
nated from  47.3  and  revised 
23665 

47.3  Redesignated  as  47.2 23665 

47.3    (Subpart    B)    Heading    re- 
moved  23665 

Proposed  Rules: 

17  39197.  40492 

9990 

ISZZ'ZZ 36036 

20  55200.  64790 

27534 

21 ...". 35454.  45596.  46969.  60464.  62736. 

c  66320 

,^. 15341,  23408.  27701 

26'"'ZZ. * 37624 

30162 

47!.".'.""'.*"" 52519 

TITLE  39-POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1-999) 

3  Authority  citation  amended        41853 
Authority  citation  revised 28485 

3.3  (V)  redesignated  as  (w);  new 

(V)  added 41653 

(eX3)  added 43642 

3.4  (h)  added 41853 

(1)  added 28485 

4  Authority  citation  revised 61914 


4.5  Revised 61914 

4.6  Removed;   new  4.6  redesig- 
nated from  4.7 61914 

4.7  Redesignated  as  4.6 61914 

20  IMM  amended;  incorporation 

by  reference;  Interim  ...45163,  47559, 
49917.  56074.  58915 
IMM    amended;    Incorporation 

by  reference 3645,  3815 

IMM    amended;    incorporation 

by  reference;  interim 5459.  9421. 

13125 
111    DMM    amended;    incorpora- 
tion by  reference 39947.  51372. 

53540.60181.61015 
DMM  amended;   incorporation 
by  reference 155,  14820.  19408 

111.3  (f)  table  amended 63851 

111.5  Re  vised 63852 

222.5  (aK7)  amended 9943 

232  Authority  citation  revised 34600 

232.1  (g)  heading,  (h)(1)  introduc- 
tory text,  (j),  (1)  and  (q)(3) 
revised;  (g)  existing  text  re- 
designated as  (g)(1);  (b),  new 
(g)(1)  and  (h)(l)(l)  amended; 
(g)(2),  (h)(3).  (4)  and  (5)  added 
34600 

241.4  Added;  interim 26166 

255.1  (cKD  amended;  (c)(2)  re- 
moved; (c)(3)  through  (6)  re- 
designated as  (c)(2)  through 

(5);  new  (c)(2)  revised 66996 

(c)(3)  amended;   (cX4)  and  (5) 
revised 66997 

255.2  (a)(1)  amended;  (aK2)(i).  (Iv) 
and  (b)(2)  revised;  (c)  re- 
moved  66997 

256.3  (a)(1)  and  (b)(2)  revised; 
(a)(2)  introductory  text 
amended;  (a)(3),  (4).  (5)  and 

(c)  removed 66997 

(a)(3)  correctly  removed 2145 

262  Authority  clUtion  revised 64281 

Authority  citation  revised 6481 

262.2  (a)  revised;  Interim 64281 

(a)  revised 6481 

262.4  Introductory  text  revised; 
interim 64281 

Introductory  text  revised 6481 

265.3  (a)  revised;  interim 64281 

(a)  revised • 6481 

265.5  Revised;  interim 64281 

Revised 6481 

265.6  (a)  revised;  Interim 64281 

(eXD  amended;  Interim 64262 
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TITLE  39   Chapter  l-Con. 

(a)  revised 6481 

265.7  (a)(2)  amended;  (b).  (c). 
(dXl).  (e)(1),  (0(1)  and  (2)  re- 
vised; (d)(3)  and  (g)  added;  in- 
terim  64282 

(b),  (c),  (d)(1),, (e)(1).  (f)(1).  (2) 

and  (g)  revised 6482 

265.10  Revised 64283 

Revised 6483 

265  Appendix  A  revised 64283 

Appendix  A  revised 6483 

946.6  (a)(2)  revised 8126 

954  Heading  amended 66998 

954.2  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.3  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.5  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.6  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.8  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.10  Amended 66998 

Regulation  at  62  FR  66998  eff. 
date  corrected  to  12-23-97 68364 

954.12  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 

954.13  (a)  and  (c)  amended 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 

954.14  (b)(6)  and  (8)  amended 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 

954. 16ta)(l)  amended 

Regulation  at  62  FR  66998  eff. 
date  corrected  to  12-23-97 68364 

954.17  (b)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

934.18  (a)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.19  (a)  amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

954.25  Amended 66998 

Regulation  at  62  FR  66998  eff. 

date  corrected  to  12-23-97 68364 

966  Revised 63279 


68364 
66998 

68364 
66998 

68364 
66998 


Chapter  ill-Postal  Rate 
Commission  (Parts  3000—3099) 

3001.7  (a)(l)(lii)  amended 45530 

3001.12  (e)  amended 45530 

3001.31  (k)(2)(i)  through  (iv)  re- 
designated as  (k)(2)(ii) 
through  (V);  new  (k)(2)(i) 
added;  new  (k)(2)(li)  and 
(3)(i)(i)   amended;    (k)(3)(i)(e) 

revised 45729 

3001.43  (f)(1)  amended 45530 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  amended 35425 

Appendix  A  amended 35140,  35141 

3002  Auhorlty  citation  revised 45530 

3002.4  Heading  revised;  (a) 
amended 45530 

3002.5  Removed 45530 

Proposed  Rules: 

20 47394 

111 45366,  47178.  48191.  62540 

8154,  11199,  12864,  17143 

232 61481 

501 8893,  16464 

775 42958 

777 42958 

778 42958 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Ports  1—799) 

3  Removed 43269 

8.2  (d)  revised;  eff.  7-14-98 18326 

8.8  (b)(1)  and  (2)  revised;  eff.  7-14- 

98 18326 

9.1  Table  amended  (0MB  num- 
ber)  37722.  44413.  471 19.  52398. 

54715.  55474 
Regulation  at  61  FR  52295  eff. 

date  corrected  to  12-30-97 673 

Table  amended  (0MB  numbers) 

964,  1060,  1320,  7269,  7710,  15016, 

26720,  33250 
Regulation  at  61  FR  48229  eff. 

date  corrected  to  2-27-98 9944 

30.26  (a),  (b)  and  (c)  revised 45939. 

45944 
31.26  (a),   (b)  introductory   text 

and  (1)  revised 45939.  45944 

32.105  Amended 47149 

32.335  (a)  through  (d)  amended 47149 


Note; 
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32.430  (a)  through  (d)  amended 47149 

35.105  Amended 7270 

35.205  (c),  (d)  and  (e)  added 7270 

35.210  (c)  added 7270 

35.215  Revised 7270 

35.220  Added 7271 

49  Added 7271 

50  Announcement 3S762 

Comment  period  extension 43642 

Notice 6032 

Authority  citation  revised 7274 

50.1  (1)  added 7274 

50.2  (c)  and  (d)  revised ....7274 

50.3  Revised 38711 

50.6  Heading  revised;  (d)  added 38711 

50.7  Added 38711 

50.9  Re  vised 38894 

50.10  Added 38894 

50  Appendix  K  revised 38712 

Appendix  L  added 38714 

Appendix  M  added 38753 

Appendix  N  added 38755 

Appendixes  D  and  H  amended; 

Appendix  E  removed;  Appen- 
dix I  added 3889S 

Appendix  L  corrected 7710 

51  Authority  citation  revised 43801, 

44903 

Technical  correction 6483 

Authority  citation  revised 24433 

51.100  (s)  Introductory  text  and 

(1)  revised 44903 

(o){3)  revised 9151 

(s)(l)  revised 17333 

51.103  (a)  amended;  (a)(1)  and  (2) 

removed 9151 

51.212  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 
414 

51.351  (c)  revised 24433 

51.352  (c)  revised 24433 

51.353  (c)(3)  and  (4)  revised 1368 

51.357  (b)(4)  revised 24433 

51.361  Regulation  at  61  FR  49682 

eff.  date  corrected  to  2-10-98 

6645 

51.373  (g)  revised •. 24433 

51.390  (Subpart  T)  Revised 43801 

52  Technical  correction 37724,  61016 

State  Implementation  plan  de- 
terminations   43647.  45531,  52946, 

54769,  61914,  64522 

Notice 61236 

State  implementation  plan  de- 
terminations  26.  3650,  8573,  9423, 

15094,  16435,  25167,  26720,  34298 


Technical  correction 6483 

52.12  Regulation  at  62   FR  8328 
eff.  date  corrected  to  12-30-97 

414 

52.33  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 


.414 


52.40  Regulation  at  62  FR  11331 
eff.  date  corrected  to  5-1-98 

24114 

52.50  (c)(71)  added 876 

52.66  Added 49158 

52.70  (c)(27)  added 11840 

52.111  Added 16441 

52.120  (c)(73),  (74)(1>(B), 

(77)(1)(A)(;)  removed; 

(c)(74)(l)(A)  revised; 

(c)(77)(l)(A)(2)      redesignated 
as       (c)(77)(l)(A)(i);       (c)(88) 

added 41864 

(c)(83)  and  (85)  removed 63458 

(c)(83)(l)(B)  added 6489 

(c)(78)(l)(C),  (82)(1)(C),  (83)  and 

(85)  added 6491 

(c)(89)  and  (90)  added 6659 

(c)(82KlKD)  added 15305 

(c)(82)(l)(E)  added 24435 

52.123  (f)  added 41864 

(g)  added 28904 

52.124  (b)  added 41864 

52.170  (c)(29)  added 17683 

(c)(29)  removed 32981 

52.181  (a)  revised 17683,  32981 

52.220     (c)(196)(i)(D).      (202)(1)(F) 

and  (245)  added 36216 

(c)(185)(l)(A)(9),  (198)(i)(K), 

(207)(1)(B)(2)  and  (225)(1)(B)(3) 

added 37138 

(c)(239)(l)(D)  added 41867 

(c)(197)(l)(B)(2)  added 44909 

(c)(224)(i)(D)  added 44912 

Regulation    at    62    FR    41867 

withdrawn 

(c)(26)(ix)(B),  (xvl)(E), 

(27)(vli)(C),  (39Xvlll)(D), 

(lx)(C),  (x)(C)  and  (246)  added 


.47369 


48483 

..48485 
.53544 
.54588 


(c)(229)(i)(A)(2)  added 

(c)(224)(i)(E)  added 

(c)(243)  added 

(c)(224)(i)(D)  removed , 54769 

(c)(197)(l)(D)    and    (241K1)(A)(2) 

added 59287 

(c)(184)(lKB)(5)  and 

(225 )(1)(A)(2)  added 60786 

(c)(250)  added 62981 


note:  Boldrac*  pog*  numb»n  tndlcal*  1997  changM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  JUNE  30,  1998 


TITLE  40  Chapter  I -Con. 

(c)(239)(l)(E)  added 65613 

(c)(239)(l)(E)(2)  added 67000 

{c)(239)(i)(A)(2) 67004 

(c)(231)(l)(B)(2),        {239)(1)(D){7) 

and  (244)  added 6075 

(c)(239)(l)(E)(J)  added 8128 

(c)(6)(l)(C).  (21)(vl)(C). 

(121)(11)(C).  (173)(1)(E), 

(182)(1)(E).  (194)(1)(E)(2), 

(244)(i)(B)      and       (245)(1)(B) 

added _ 11833 

(c)(230)(i)(B)(2)  added 13531 

(c)(252)  and  (253)  added 15311 

(c)(251)  added 19661 

(c)(247)  added 19662 

(c)(240)(l)(A)(2).     (J)     and     (4) 

added;  eff.  7-15-98 32623 

(c)(248)  and  (254)  added:  eff.  7- 

22-98 33855 

52.222  (a)(2)  and  (3)  added 40937 

(b)(2)  added 43647 

52.243  Added 19662 

52.320  (c)(71)  added 67009 

(c)(76)  added 68195 

(c)(8).  (15)  and  (72)(1)(D)  revised 

14360 

(c)(84)  added 15302 

52.329  (a)  revised 68195 

52.332  (b)  and  (e)  redesl^ated  as 
(b)(1)   and   (e)(1);    (b)(2)   and 

(e)(2)  added 66008 

(g)  and  (h)  added 6819S 

52.370  (c)(72)  added 52020 

(c)(74)  added 55340 

(c)(72)(i)(B)     and     (il)(K)     cor- 
rected  65224 

(c)(60)  added 6487 

(c)(73)  added 20318 

52.384  Added 55340 

52.385  Added 52022 

Table  corrected 65224 

Table  amended 6487,  20318 

52.420  (c)(58)  added 37724 

Regulation  at  62  FR  37722  eff. 

date  corrected  to  8-14-97 40139 

52.424  (b)  introductory  text  re- 
vised   1368 

(c)  added 16435 

52.470  (c)(37)  added 40938 

52.473  Added;  eff.  7-2-98 29957 

52.520  (c)(98)  added 38919 

(c)(87)  revised 28906 

52.570  (c)(50)  added;  interim 42918 

52.582   Existing   text   designated 

as  (a);  (b)  added 23390 

(b)(5)  added:  eff.  8-10-98 34302 


52.720  (c)(106(i)(D)  added;  (c)(109) 

revised 43102 

(c)(139)  added 62953 

(c)(137)  added 67001 

(c)(135)  added 8858 

(c)(  136)  added 8859 

(c)(138)  added 11838 

(c)(141)  added 11846 

(c)(142)  added 13787 

(c)(140)  added;  eff.  7-20-98 27492 

52.725  (e)  added 11846 

52.726  (p).  (q)  and  (r)  added 37506 

Regulation     at    62     FR    37506 

withdrawn 46447 

(p).  (q)  and  (r)  added 66294 

52.769  (b)  removed;  eff.  8-28-98 35144 

52.770  (c)(109)  added 38922 

(c)(121)  added 2147 

(c)(122)  added;  eff.  8-28-98 35144 

52.776  (q)  added 45171 

52.777  (k)  added 38464 

(q)  added 55176 

(s)  added 64735 

(q)  redesignated  as  (r) 29957 

52.820  (c)(64)  added 55173 

(c)(65)  added 63455 

(c)(66)  added 5269 

(c)(67)  added;  eff.  8-24-98 34602 

52.834  Added 13345 

52.870  (c)(33)  added 36213 

52.920  (c)(86)  added 1929 

52.930  Regulation  at  62  FR  28637 

withdrawn 40281 

(e)  added 55176 

(d)  added 61246 

Regulation  at  62  FR  61246  eff. 

date  corrected  to  2-10-98 6664 

(f)  added 14625 

52.970    (c)(64)    introductory    text 

and  (i)  revised 51604 

(c)(68)  added 52951 

(c)(74)  added 63661 

(c)(75)  added 11374 

(c)(79)  added;  eff.  7-10-98 25775 

First  (c)(55)  removed 35537 

52.975  (f)  added 64286 

52.992  Regulation  at  62  FR  29078 
eff.  date  corrected  to  5-1-98 

24115 

52.994   Existing   text  designated 

as  (a);  (b)  added 63662 

Regulation  at  62  FR  61634  eff. 

date  corrected  to  2-13-98 7290 

Removed 11374 

52.996  Added 61634 

Correctly  designated 4397 


Note: 
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52.1020  (c)(44)  added 49611 

52.1031  Table  amended 49611 

52.1036  (e)  added 41277 

52.1070    (c)(122).    (123)    and    (124) 

added 41856 

(c)(126)  and  (127)  added 46201 

(c)(125)  added 53548 

(c)(128)  added;  eff.  7-13-98 26463 

52.1072  Added 40944 

(b)  added 49616 

(c)  added 52666 

52.1076  Added 40458 

52.1120  (c)(114)  added:  interim 37509 

(c)(113)  added 37514 

52.1126  Added 37514 

52.1170  (c)(109)  added 59996 

(cKllO)  added 6651 

52.1174  (p)  added 50514 

(q)  added;  eff.  7-20-98 27494 

52.1219  (b)  added 39123 

Regulation  at  62  FR  39123  eff. 

date  corrected  to  5-4-98 24435 

52.1220  (c)(44)  added 53242 

52.1237  (b)  added 55172 

Regulation  at  62  FR  55172  eff. 

date  corrected  to  2-10-98 6647 

52.1270   Redesignated   as   52.1281; 

new  52.1270  added 35442 

(c)  table  amended 37726 

(c)  table  corrected 40139 

52.1281  Redesignated  firom 
52.1270;  heading  and  (a)  re- 
vised  35442 

52.1320  (c)(99)  added 44221 

(c)( 96)  revised 45166 

(c)(100)  added 45167 

(c)(101)  added 46881 

(c)(98)  added 52660 

(o)(  102)  added 3039 

Regulation  at  62  FR  46881  eff. 

date  corrected  to  2-10-98 6645 

Regulation  at  61  FR  39336  eff. 

date  corrected  to  2-10-98 6648 

(c)(103)  added 19825 

(c)(106)  added 20319 

52.1323  (k)  added 46881 

(1)  added 52661 

Regulation  at  62  FR  46881  eff. 

date  corrected  to  2-10-98 6645 

(m)  added 20320 

52.1391  Added 65616 

52.1520  (c)(52)  added 55525 

(cK51)  added 11604 

(c)(54)  added;  eff.  7-1^98 26459 

52  1525  Table  amended 11604 

Table  amended;  eff.  7-13-98 26459 


52.1533  Added 55525 

52.1570  (c)(63)  added 42413 

52.1605  Table  amended 42414 

52.1620  (c)(66)  added 50518 

52.1670  (c)(91)  added 49619 

(c)(93)  added 67006 

(c)( 92)  added 23668 

52.1679  Table  amended 67006 

Table  amended 23668 

52.1683  (c).  (d)  and  (e)  added;  in- 
terim  5S344 

(f)  added 66«25 

52.1770  (c)(94)  added 41280 

52.1870  (c)(115)  added 49442 

(c)(117)  added 13789 

(c)(116)  added 15093 

52.1881  (a)(4)  and  (8)  revised...  16093,  35536 
52.1885  Regulation  at  62  FR  28637 

withdrawn 40281 

Regulation  at  62  FR  26399  eff. 

date  delayed  to  1-9-98 43109 

(a)(6)  added 44907 

(bb)  added 61246 

(a)(7)  added 1063 

Regulation    at    62    FR    26399 

withdrawn 1369 

(z)  added 4195 

Regulation  at  62  FR  44907  eff. 

date  corrected  to  2-10-98 6649 

Regulation  at  62  FR  61246  eff. 

date  corrected  to  2-10-98 6664 

(cc)  added 14626 

52.1890  Added 47947 

Regulation  at  62  FR  47947  eff. 

date  corrected  to  2-10-98 6646 

52.1970  (c)(122)  added 46210 

(eX124)  added 15294 

(c)(123)  added 24936 

(c)(126)  added;  eff.  7-13-98 26461 

62.2020  (c)(126)  added 38917 

(c)(l27)  added 43104 

(c)(119)  added 44415 

(CX126)  added 50871 

(c)(128)  added 50873 

(c)(107)  added 64725 

(c)(130)  added 11372 

(c)(129)  added 13794 

(c)(131)  added;  eff.  7-23-98 31119 

(c)(133)  added;  eff.  8-11-98 32127 

(c)(132)  added;  eff.  8-28-98 35147 

52.2023  (k)  added 13794 

(e)  added 23673 

52.2026  (a)  introductory  text  and 

(1)  revised 59998 

Regulation  at  62  FR  31349  eff. 
date  corrected  to  12-30-97 415 


Note: 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  JUNE  30.  1998 


TITLE  40  Chapter  l-Con. 

(a)(2)  revised ....1368 

(d)  and  (e)  added 2153 

(f)  added 13794 

(f)  correctly  designated 25167 

52.2036  (j)  added 3«917 

Regulation  at  62  FR  31349  eff. 
date  corrected  to  12-30-97 415 

52.2070  (c)(48)  and  (49)  added 46207 

52.2081  Table  amended 44207 

52.2120  Redesignated   as   52.2134; 

new  52.2120  added 35444 

(c)  table  amended 44219.  47761 

52.2134  Redesignated  fron  52.2120; 

heading  and  (a)  revised 35444 

52.2220  (c)(147)  added 35663 

(c)(156)  added 38912 

(c)(158)  added 40460 

(c)(155)  added 40735 

(c)(151)  added 42070 

(c)(154)  added 43109 

(c)(157)  added 43645 

(c)(159)  and  (160)  added 62698 

(c)(161)  added;  eff.  8-7-98 31121 

52.2270  (c)(102)  added 44087 

(c)(91)  removed 49154 

(c)(108)  added .6493 

(c)(107)  added 6663 

(c)(106)  added 11835 

(c)(110)  added;  eff.  8-7-98 31123 

52.2303  (a)  revised 44088 

52.2308  (f)  added ..7072 

52.2309  (d)  added 6663 

52.2310  Added;  interim 37144 

52.2311  Added 6653 

52.2320  (c)(38)  added 38216 

52.2348  Regulation  at  62  FR  31351 

eff.  date  corrected  to  12-30-97 
414 

52.2350  Added 38217 

Existing  text  designated  as  (a); 

(b)  added 18124 

52.2351  Added 38217 

52.2370  (c)(23)  added 41282 

(c)(24)  added 41869 

(c)(25)  added 19828 

52.2375  Table  revised 41869 

52.2381  Table  amended 41282.  41870 

Table  aimended 19828 

Table  corrected 23501 

52.2420  (c)(115)  and  (116)  added 38914 

(c)(121)  added 53239 

(c)(120)  added 53245 

(c)(118)  added 54587 

(c)(119)  added 61240 

(c)(122)  added 11842 

(c)(123)  added 13798 


52.2424  Existing  text  designated 

as  (a);  (b)  added 61240 

52.2428  Existing  text  designated 

as  (a);  (b)  added 38932 

Removed 43472 

Added 52032 

52.2450  (b)(1)   and   (3)   amended; 
(b)(2)  revised 49152 

(b)(2)  revised 1368 

52.2451  Revised 13798 

52.2454  Added 52638 

52.2470  (c)(73)  added 42217 

(c)(75)  added 49444 

(c)(75)  revised 68187 

(c)(76)  added 5272 

Regulation  at  61  FR  49690  eff. 

date  corrected  to  2-10-98 6648 

(c)(77)  added 19659 

(c)(74)  added 34603 

52.2479  Amended 68188 

52.2585  (1)  added 39448 

(m)  added 5464 

Regulation  at  62  FR  39448  eff. 

date  corrected  to  5-5-98 24748 

52   Appendix   D   corrected;    CFR 

correction 25415 

53.1—53.16  (Subpart  A)  Revised 38784 

53.3  (b)(5)  correctly  removed 7714 

53.30—53.34  (Subpart  C)  Revised 

38792 

53.34    (c)(2)(i).    (3)    and   (5)    cor- 
rected  7714 

53.30—53.34  (Subpart  C)  Table  C- 

4  corrected 7714 

53.50-^53.59  (Subpart  E)  Added 38799 

53.51  (a)(3)  corrected 7714 

53.54  (f)(7)  corrected 7714 

53.56  (f)(5)  corrected 7714 

53.57  (g)  corrected 7714 

53.50—53.59    (Subpart    E)    Tables 

E-1  and  E-2  corrected 7714 

53.60—53.66  (Subpart  F)  Added 38814 

53.61  (g)(l)(ii)  corrected 7714 

53.64  (g)(4)(il)  corrected 7714 

55.2  Amended 46409 

55.3  (c)  revised 46408 

55.6  (d)(2)  revised 46409 

55.11  (a)  revised;  (j)  added 46409 

55.14  (e)(2)(i)(A)  revised 41871 

55  Appendix  A  amended 41871 

58.1  Amended 38830 

Corrected 7714 

58.13  (b)  and  (d)  revised;  (e)  and 

(f)  added 38831 

(d)  corrected 7714 

58.14  Revised 38832 


NOTE:  Botdfoce  page  number  indlcat*  1997  changes. 
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58.20  Heading,  (d)  and  (e)  Intro- 
ductory text  revised;  (f)  re- 
desigrnated  as  (h);  concluding 
text  designated  as  (1);  new  (0 
and  (g)  added:  new  (i)  amend- 
ed  38832 

58.23  Introductory  text  revised; 

(c)  added 38832 

58.26  Heading  and  (b)  introduc- 
tory text  revised;  (d)  and  (e) 

added 38833 

(d)(2)  and  (e)  corrected 7714 

58.30  (a)  Introductory  text  re- 
vised  38833 

58.31  (f)  revised 38833 

(a)  revised 59816 

Regulation    at    62    FR    59816 

withdrawn 67010 

(f)  corrected 7714 

58.34  Introductory  text  revised 38833 

(a)  revised 59816 

Regulation    at    62    FR    59816 

withdrawn 67010 

58.35  (b)  amended 38833 

58.41  (b)  revised 59816 

Regulation    at    62    FR    59816 

withdrawn 67010 

58  Appendix  A  revised 38833 

Appendix  C  amended 38843 

Appendix  D  ajnended 38844,  59816 

Appendixes  E  and  F  amended 
38854 


Appendixes  E  and  G  amended 


59818 


Regulation    at    62    FR    59816 

withdrawn 67010 

Appendix  A  corrected 7714 

Appendixes  A  and  D  corrected 

7715 

60  Determinations 36664 

Authority  citation  revised 48379 

Authority  delegation  notices 

53245 

Clarification 62953 

Authority  delegation  notices 

1746,  5891.  27854 

Technical  correction 7199 

60.1  (d)  added 52641 

60.11   Regulation  at  62  FR  8328 

eff.  date  corrected  to  12-30-97 

414 

60.17  (b)(1)  amended;  (k)  and  (1) 

added 48379 

(a)(22)  amended 52399 

Regulation  at  61  FR  18262  eff. 

date  corrected  to  2-9-98 6493 


(a)(6)  revised 24444 

60.18  (c)(3)  and  (4)(i)  revised 24444 

60.30  Revised 48379 

60.30b— 60.39b  (Subpart  Cb)  Head- 
ing revised 451 19 

60.31b  Amended 45119.  45125 

60.32b  (a)  and  (b)  introductory 
text  revised;  (bX2)  amended; 

(m)  added 451 19 

(b)(1).  (d).  (e).  (fXl)  and  (i)(l) 

amended 45125 

60.32c  (c)  and  (d)  added;  eff.  8-17- 

98 32750 

60.33b  (aXlKi).  (Hi).  (2)(i).  (Hi). 
(3),  (b)(l)(i).  (2)(i).  (cKD  in- 
troductory text,  (d)  Table  1 
and  (l)(i)  amended;  (a)(l)(ii), 
(2)(il).    (iv).    (b)(l)(ll).    (2)(li) 

and  (c)(2)  removed 45119 

(a)(4).  (b)(3)  and  (d)(3)  added; 
(d)       Table       2       amended; 

(d)(l)(i)(B)  revised 45120 

(a)(3)  amended 45125 

60.34b  (a)  amended 45120.  45125 

60.35b  Amended 45120 

60.36c  (a)  revised;  eff.  8-17-98 32750 

60.38b  (b)  amended;  (c)  removed 

45120 

60.39b  (b),  (c)(1)  Introductory 
text,  (2).  (4)(11).  (ill)  intro- 
ductory text  and  (5)  amend- 
ed; (c)(3)  and  (4)(i)  removed: 
(d)  revised:  (e)  and  (f)  added 

45120 

(c)(4)(iii)(B)  amended 45125 

60.30fr— 60.39e  (Subpart  Ce)  Added 

48379 

60.49b  (u)  added 52641 

60.50b— 60.59b  (Subpart  Eb)  Head- 
ing revised 45120 

60.50b  (b)(2)  amended 45120 

(a)  and  (b)  introductory  text 

revised;  (p)  added 45121 

(b)(1).  (e),  (f).  (g)(1)  and  (1)(1) 

amended 45125 

(j)  introductory  text  amended 

45126 

60.51b  Amended 45121.  45126 

60.52b  (c)(1)  amended 45121 

(a)(1)   through   (5).    (b)(1).    (2). 
(c)(2).  (d)(1)  and  (2)  amended 

45126 

60.53b  (a)  Introductory  text. 
Table  1.  (b)  introductory 
text  and  (c)  Introductory 
text  amended 45126 


NOTE 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  JUNE  30,  1998 


TITLE  40  Chapter  I -Con. 

60.54b  (a),  (b).  (c)  Introductory 
text,  (d),  (e)  Introductory 
text  and  (f)  introductory 
text  amended;  (c)(i)  and  (ii) 
redesignated  as  (c)(1)  and  (2) 

60.55b  (a)  amended 

60.56b  Amended 

60.57b  (a)  Introductory  text,  (b) 
Introductory  text  and  (c) 
amended 

60.58b  (b)  introductory  text,  (3), 
(6)(i).  (c)(2).  (4),  (7),  (9).  (11). 
(d)(l)(ii).  (V).  (vll),  (2X11). 
(vll),  (vlll),  (Ix).  (e)(3), 
(12)(1)(B),  (f)(4),  (7),  (g)(2),  (5) 
introductory  text,  (i),  (lil). 
(8),  (h)(2),  (3),  (4),  (10)  Intro- 
ductory text.  (i)(B). 
(i)(3)(ii)(B).  (5),  (j)(l)  intro- 
ductory text,  (i),  (2)  and 
(m)(3)  introductory  text 
amended;  (b)(7),  (h)  introduc- 
tory text  and  (k)  introduc- 
tory text  revised;  (c)(10), 
(d)(l)(vlli).  (ix).  (2)(x).  (f)(8) 
and  (g)(5)(ll)  removed;  (k)(4) 
added 

60.59b  (a)  introductory  text  and 
(b)  introductory  text  amend- 
ed  

(b)(4).  (d)  introductory  text. 
(2)(1)(C),  (li)(B),  (3).  (6)(ii). 
(8).  (11),  (12)(11),  (f)  introduc- 
tory text,  (g)  introductory 
text,    (h)   introductory    text 

and  (1)  amended 

60.50c— 60.58c  (Subpart  Ec)  Added 


.45126 
.45126 
.45126 


.45126 


45126 
.45121 


60.112b  (c)  added-. 

60.190  ^b)  revised;  (c)  added 

60.750  (a)  and  (b)  amended;  (c) 
added;  eff.  8-17-98 

60.751  Amended;  eff.  8-17-98 

60.752  (a),  (b)  introductory  text, 
(2)(ii),  (iii)(B),  and  (v)(A)  re- 
vised; (c)  and  (d)  added;  eff. 
8-17-98 

60.753  Introductory  text  revised; 
(d)  and  (g)  amended;  eff.  8- 
17-98 

60.754  (a)(1)  introductory  text 
and  (c)  revised;  (a)(l)(i).  (II), 
(4)(li).  (5),  (b)(3)  and  (d) 
amended;  eff.  8-17-98 


45127 

48382 
52641 
52399 


.32750 
.32750 


.32751 
.32751 

.32751 


60.755  (a)(3),  (5),  (b)  introductory 
text  and  (c)(1)  amended; 
(a)(4)  revised;  eff.  8-17-98 

60.756  (a)  introductory  text, 
(b)(1)  and  (2)  introductory 
text  amended;  eff.  8-17-98 

60.757  (a)(1),  (2),  (3),  (b)(l)(l)  and 
(g)  introductory  text  revised; 
eff.  8-17-98 

60.758  Introductory  text  re- 
moved; (a),  (b)  introductory 
text,  (c)  introductory  text, 
(d)  introductory  text  and  (e) 
amended;  (f)  added;  eff.  8-17- 
98 

60.759  (a)(3)(iii)  amended;  eff.  8- 
17-98 

60  Appendix  A  amended 

Regulation  at  61  FR  18262  eff. 

date  corrected  to  2-9-98 

61  Authority  delegation  notices 

Authority  delegation  notices 
1746.5891. 

Technical  correction 

61.12  Regulation  at  62  FR  8328 
eff.  date  corrected  to  12-30-97 


.32752 
.32752 
.32752 


.32752 


.32753 
52399 

...6493 

53245 

27854 
...7199 


.414 


61  Regulations  at  61  FR  18278  and 

18280  eff.  date  corrected  to  2- 

»-98 ...6493 

62  Authority  citation  revised 11608 

62.850  (b)(3)  and  (4)  added;  (c)  re- 
vised  11608 

62.852  Removed 116O8 

62.854  Revised 11608 

62.855  Revised 11608 

62.865  (a)(3),  (4)  and  (6)  revised 

11608 

62.2350  (b)(5)  and  (c)(3)  added 60787 

62.2355       Undesignated       center 

heading  and  section  added 60787 

62.2600  (b)(4)  and  (c)(3)  added;  eff. 

7-20-98 27496 

62.2606       Undesignated       center 

heading  and   section  added; 

eff.  7-20-98 27496 

62.3360       Undesignated       center 

heading  and  section  added 67572 

62.3912  Undesignated       center 
heading  and  section  added 41873 

62.3913  Undesignated       center 
heading  and  section  added 20103 

62.4177       Undesignated       center 

heading  and  section  added 41874 
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62.4178       Undeslgmated       center 

heading  and  section  added 13532 

62.4620  (b)(4)  added 45732 

62.4631—62.4632  Undeslgrnated 

center  heading  and  sections 

added 54591 

Regulation  at  62  FR  54591  eff. 
date  corrected  to  2-10-98 6664 

62.4931—62.4932  Undesignated 
center  heading  and  sections 
added 45732 

62.6356  Undesignated  center 
heading  and  section  added 41874 

62.6357  Undesignated  center 
heading  and  section  added 20321 

62.6912  Undesignated  center 
heading  and  section  added         41874 

62.6913  Undesignated  center 
heading  and  section  added 20101 

62.7855—62.7856  Undesignated 

center  heading  and  sections 

added 54591 

Regulation  at  62  FR  54591  eff. 

date  corrected  to  2-10-98 6664 

62.8600—62.8602       (Subpart       JJ) 

Added 65619 

62.9350  (b)(4)  and  (c)(4)  added 36997 

(b)(5)  and  (cK5)  added:  eff.  8-25- 

98 34818 

62.9505       Undesignated       center 

heading  and  section  added 36997 

(b)  correctly  removed 48950 

Undesignated    center    heading 

corrected 24843 

62.9510       Undesignated       center 

heading  and  section  added; 

eff.  8-25-98 34818 

62.9630—62.9632         Undesignated 

center  heading  and  sections 

added 17686 

Undesignated    center    heading 

and  sections  removed 33251 

62.11110—62.11112      Undesignated 

center  heading  and  sections 

added 2156 

62.12600—62.12602     (Subpart     ZZ) 

Added 29646 

63  Authority  delegation  notices 

36460 

Authority  delegation  notices 

1746.  24116 

Notice 2630 

63.11  (b)(6)  and  (8)  revised 24444 

63.14  (d)(1)  revised 65024 

(d)(1)  revised;  eff.  7-13-98 26465 


63.99  (a)(5)(ii)  introductory  text 
and  (A)  introductory  text  re- 
vised; (a)(5)(llXB)  added 65025 

(a)(5)(ii)  Introductory  text  re- 
vised; (a)(5)(ii)(C)  added;  eff. 
7-13-98 26466 

(a)(28)  added;  eff.  7-27-98 28909 

63.100  (b)(1),  (d)  Introductory 
text,  (3)  introductory  text, 
(k)  Introductory  text, 
(l)(l)(il)  and  (2)(li)  revised; 
(g)(2Kili).  (h)(2)(iv)  and 
(l)(2)(lv)  amended;  (d)(4). 
(g)(2)(ill)(A),  (B), 
(h)(2)(lv)(A).  (B).  (l)(2)(iv)(A). 

(B)  and  (p)  added 26081 

63.106  (b)(6)  added 26082 

63.100—63.106  (Subpart  F)  Table  1 

amended 26082 

63.342  (f)(3)(i)  introductory  text 
ajnended 42920 

63.343  (b)(1)  revised;  (cXlKll), 
(2)(il),  (4)(ii).  (5)(ii)  introduc- 
tory text  and  (6)(il)  introduc- 
tory text  amended 42920 

63.347  (e)(4)  revised 42921 

63.360—63.367  (Subpart  O)  Stayed; 

eff.  12-4-97  to  12-6-98 64738 

63.440—63.458  (Subpart  S)  Added 

18616 

63.461  Amended 24751 

63.470  Added 24751 

63.485  (o)  introductory  text  re- 
vised  37722 

63.502  (a)  revised;  (j)  added 37722 

63.640  (k)(2)(vll).  (n)(l).  (3)  and  (6) 
and  (o)(2)  revised;  (n)(8),  (9) 

and  (r)  added 13537 

Regulation  at  63  FR  13537 
withdrawn 27212 

63.641  Amended 13539 

Amended;  eff.  8-18-98 31361 

Regulation    at    63    FR    13539 

withdrawn 27212 

63.644  (a)  Introductory  text 
amended 13539 

Regulation  at  63  FR  13539 
withdrawn 27212 

63.645  (fX4)  amended;  (f)(5)  re- 
vised  13539 

RegvUatlon    at    63    FR    13539 

withdrawn 27212 

63.648  (e)  revised 13639 

Regulation  at  63  FR  13539 
withdrawn 27212 
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TITLE  40  Chapter  I -Con. 
63.663  (d)(1)  revised;  efl".  8-1&-98 

63.654  (a).  (:gK3)(l)  introductory" 
text  and  (h)(6)  Introductory 
text  amended;  (dMD,  (0  In- 
troductory text,  (1)(1)(A).  (11) 
and  (h)(1)  revised;  (f)(6)  and 
(1)(5)  added;  (gr)(3)(l)(B)  re- 
moved; (g)(3)(l)(C)  and  (D)  re- 
designated as  (g)(3)(l)(B)  and 
(C) 

Regulation    at    63    FR     13639 

withdrawn 

63.640—63.654  (Subpart  CC)  Ap- 
pendix amended 

Regulation    at    63    FR    13540 
withdrawn 

63.741  (b)  revised;  (c)  Introduc- 
tory text,  (2).  (3)  and  (4)  re- 
vised; (f)  amended;  (c)(7),  (h), 
(1)  and  (j)  added 

63.742  Amended 

63.743  (a)  introductory  text,  (b) 
introductory  text  and  (c)  re- 
vised; (a)(10)  and  (d)  added 


.31361 


.13539 
.27212 
.13540 
27212 


.15016 

.15017 


63.744  (c)  Introductory  text  and 
(e)(12)  amended;  (e)(13) 
added;  Table  3  redesignated 
as  Table  1;  (a)  introductory 
text,  (1),  (2),  (b)  Introductory 
text.  (1).  (c)(l)(ll),  (2).  (4),  (d). 
(e)(1).  (2)  (9).  (10).  (11)  and 
new  Table  1  revised , 

Corrected , 

63.745  (f)(2)  (g)(4)(vlll)  and  (Ix) 
amended;  (g)(2)(lv)  removed; 
(g)(2)(v)  and  (vl)  redesig- 
nated as  (g)(2)(lv)  and  (v); 
(e)(1),  (2).  (f)  Introductory 
text,  (1)  Introductory  text, 
(g)(2)(l).  (11).  (ill),  new  (iv) 
and  (V)  revised;  (g)(4)(x) 
added 

63.746  (a)  introductory  text  and 
(b)(4)(v)  amended;  (b)(1),  (3), 
(4)(1).  (11).  (lli)(C).  (4)(iv)  and 
(c)(1)  revised;  (c)(2)  and  (3) 
added 

63.747  (c)(1).  (2)  and  (e)(2)  revised 


.15017 


.15018 
.17930 


63.749  (a),  (b),  (d)(3)(ill)(B), 
(4)(iil),  (f)(3)(li)(A)  and 
(h)(3)(l)  revised 

63.750*  (b)(2),  (e)(2)  amended; 
(c)(1),   (e)(1),   (g)(3)(il),   (9)(i). 


.15019 

.15020 
15021 

.15021 


(1)(1),  (2)(111),  (j)  Introductory 
text,  (1),  (3),  (k)  introductory 
text,  (1).  (1)(4)  and  (n)(3)  re- 
vised; (iK2Klv)  and  (o)  added 

63.751  (b)(6)(ll)(A)  and  (iil)(A)(i) 
introductory  text  amended; 
(b)(6Klll)  Introductory  text, 
(D),  (c)(1),  (2)  and  (d)  revised 


15021 


.15023 


63.752  (b)(1).  (e)(l)(li).  (6)  and  (f) 
Introductory  text  revised; 
(d)(4)  removed 15023 

63.753  (a)(1)    Introductory    text 

and  (d)(2)(i)  revised 15023 

63.741—63.759  (Subpart  GG)  Table 

1  added 15024 

Appendix  A  added 15026 

63.840—63.859  (Subpart  LL)  Added 

52407 

63.1211—63.1216     (Subpart     EEE) 

Added 33820 

63.1310—63.1336  (Subpart  JJJ) 
Regulation  at  61  FR  48229  eff. 
date  corrected  to  2-27-98 9944 

63.1311  (b).  (d)  Introductory  text 
and  (1)  Introductory  text  re- 
vised   9945 

(c)  introductory  text  revised 
15315 

63.1331  (a)  Introductory  text  re- 
vised; (a)(10)  added 37722 

63  Appendix  A  amended 52418 

Appendix  A  amended 15027,  18630 

64  Added 54940 

Guidance  availability 63662 

68  Interpretation 45134 

68.3  Amended 644 

68.10  (f)  added 645 

68.115  (b)  introductory  text  and 

(2)  revised;  (b)(3)  removed; 
(b)(4),  (5)  and  (6)  redesig- 
nated as  (b)(3),  (4)  and  (5) 645 

68.130  Tables  1  and  2  amended 45132 

(a)  removed;  (b)  and  (c)  redes- 
ignated as  new  (a)  and  (b) 645 

68  Appendix  A  amended 45132 

69.11  (d)  added 44416 

69.41  Added 61205 

70  Guidance  availability 63662 

70.6  (a)(3)(l)(A).  (c)(5)(lli)  and  (iv) 

revised;  (c)(5)(v)  removed 54946 

70  Appendix  A  amended 37516,  45167, 

45734.  62951 
Regulation  at  61  FR  31443  eff. 
date  corrected  to  2-9-98 6494 
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Appendix  A  amended 13346 

71  Guidance  availability 63662 

71.6  (a)(3)(i)(A).  {iilKO,  (c)(5Kiil) 

and  (iv)  revised;  (cK5Xv)  re- 
moved  54947 

72  Authority  citation  revised 55475 

72.1  (b)  amended 55475 

72.2  Amended 55475 

72.6  (b)(9)  added;  (c)(1)  and  (2)  re- 
vised  55475 

72.7  Revised 55476 

72.8  Re  vised 55477 

(b)(2)  corrected 66279 

72.9  (b)(1),  (2),  (3).  (c)(6).  (0(1X11). 
(g)(1).  (6)  and  (h)  introduc- 
tory text  amended 55478 

72.13  (a)(1).  (5).  (6).  (7).  (9)  and 
(10)  removed;  (a)(2).  (3),  (4) 
and  (8)  redesignated  as  (a)(1) 
through  (4) 55478 

72.14  Added 55478 

72.22  (e)  added 55480 

72.24  (a)(3).  (5).  (10)  and  (11)  re- 
vised  55480 

72.25  (a)  amended 55480 

72.30  (b)(3)  removed;  (e)  added 55480 

72.31  (b)  amended 55480 

72.32  (b)  and  (c)  revised;  (d)  added 
55480 

72.33  (b)(3)  amended 55481 

72.40  (a)(2).  (b)(1).  (c)  introduc- 
tory text.  (1)  and  (d)(1) 
amended 55481 

72.41  (b)(3)  and  (e)(l)(ii)  amended 
55481 

72.43  (b)(2)(iii)(B).  (4)  and  (f)(l)(i) 
amended 55481 

72.44  (g)(l)(i).  (2)  Introductory 
text,  (ill)  and  (hKDdi) 
amended 55481 

72.51  Amended 55481 

72.60  Re  vised 55481 

72.61  (a)  and  (b)(2)(l)  revised; 
(b)(3)  added 55481 

72.65  (b)(l)(ii).  (ill)  and  (2)  re- 
vised; (b)(l)(lv)  removed 55482 

56482 

55482 

55482 


72.69  (a)  revised 

72.70  Revised 

72.71  Revised 

72.72  Heading,  introductory  text, 
(b)  Introductory  text.  (l)(li) 
through  (vi).  (5)(vl)  and  (6) 
revised;  (b)(l)(i)(C).  (vll). 
(vili).  (xl).  (xlli).  (5)(li).  (vll), 
(7)  and  (8)  removed;  (bXDdx). 
(x),   (xli)  and  (xiv)  redesig- 


nated as  (b)(l)(vll)  through 
(X);  (b)(5Xi)  and  (v)  amended 
55482 

72.73  Re  vised 55483 

72.74  Re  vised 55483 

72.80  (a),  (b)  and  (d)  through  (g) 
revised 55484 

72.81  (cXlXii)  amended;  (cX2)  re- 
vised  55485 

72.82  (a)  and  (d)  revised 55485 

72.83  (a)(10)  amended;  (aX12)  and 
(b)  revised;   (aX13).   (14).   (c) 

and  (d)  added 55485 

72.85  (a)  and  (c)  revised 55485 

72.91  (bXlXi),  (Hi)  introductory 
text,  (B),  (C).  (3).  (4)  intro- 
ductory text  and  (i)  amend- 
ed; (bXlXiv)  and  (4Xiv) 
added;  (bX5).  (6)  and  (7)  re- 
vised  55485 

72.95  Introductory  text  amended; 

(d)  added 55485 

73.10     Heading     revised;     (bK3) 

added 55486 

73.70  (c)(3)  revised 5735 

73.90  (aXD,  (2)  and  (3)  revised; 

(c)(3)  amended 55486 

74.2  Amended 55487 

74.3  (b)  and  (d)  amended 18841 

74.4  (c)  added 18841 

74.10  (aX2)  amended 18841 

74.14  (b)  introductory  text  and 

(6)(ii)  amended 18841 

74.16  (aX12)  amended 18841 

74.18  (d)  and  (e)  amended 18841 

74.22  (cX2)  amended 18841 

74.26  (aX2)  amended 18841 

74.42  (a)  amended 18841 

74.44  (aXlXiXG).  (2)(i).  (ill). 
(cX2XiiXBXi).  (iiiXEX3)  and 

(F)  amended 18841 

74.47  (a)(3Xi)  amended 18841 

(aXl).   OXvlii).   (Ix).   (X).    (xi). 

(xli)  and  (4)  revised 18842 

74.50  (a)  Introductory  text  and 
(1)  through  (4)  redesignated 
as  (a)(1)  introductory  text 
and    (i)    through    (iv);    new 

(a)(2)  added 18842 

75  Authority  citation  revised 55487 

75.67  (a)  removed 55487 

76.16  Removed 24117 

77.3  (d)(3).  (5)  and  (6)  revised 55487 

77.4  (bXl).  (cX2Xi),  (0(2X1). 
(gX2XiXB).  (C)  and  (k)(2)  re- 
vised; (kXD  amended 55487 
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92 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  JUNE  30.  1998 


TITLE  40  Chapter  I -Con. 

(g)(2)(i)(D)  correctly  removed 
66279 

77.6  (a)  revised 55467 

78.1  (a)  and  (b)(l)(v)  revised 554M 

78.3  (b)(1),  (3)(11),  (c)(6)  and  (7) 
amended:  (c)(8)  and  (d)(1)  re- 
moved: (d)(2),  (3)  and  (4)  re- 
desl^ated  as  (d)(1).  (2)  and 

(3) &54M 

78.4  (c)(1)  amended 56486 

(c)(1)  corrected 66279 

78.5  (a)  amended 554M 

78.7  Removed 554M 

78.11  (a)  amended 554M 

78.12  (a)(2)  amended 554M 

78.14  (a)  Introductory  text.  (10) 
and'(c)(l)  amended 554M 

78.15  (c)  amended 554M 

78.16  (d)(1)  and  (2)  amended 554M 

78.17  Amended 554M 

78.18  (b)  Introductory  text 
amended 554M 

78.20  (b)  amended 554M 

80  Decision 63A53 

80.2  (nn)  removed 60135 

(ss)  revised 68205 

80.27  (a)(2)  table  amended:  eff.  7- 
27-98 31631 

80.28  (g)(l)(lil)  added 68205 

80.30  (g)(l)(l)  revised 68205 

80.41  (d)  Introductory  text,  ta- 
bles, (0  introductory  text, 
tables  and  (m)  revised 68205 

80.45  (OdKlvKB),  (D)(;2).  (13). 
(d)(l)(lvKB)  and  (f)(l)(ll)  re- 
vised  68206 

80.46  Regulation  at  61  FR  58306 
eff.  date  corrected  to  5-1-98 
24117 

80.65  (d)(2)(lll)  removed 60)35 

80.67  (0(2)(11).  (h)(l)(v)(AKJ).  (4) 
and  (B)  removed; 

•    (h)(l)(v)(A)(;)  and  (2)  revised 

60135 

(e)(4)  removed 68207 

80.68  (bKDdv).    (c)(3).    (13)(v)(H) 

and  (L)  revised 68207 

80.69  (f)  removed 60135 

80.72  (a)  and  (c)  revised 54558 

80.75  (f)(2)(ll)(A)(7).  (2). 

(h)(2)(lKA)  and  (B)  revised; 
(f)(2)(ilKA)(J).  (4),  (hX2)(lXC). 
(D)  and  (11)  removed 60135 

80.77  (gXDdl)  removed 60136 

(gK2)(lv)(B)  revised 68207 

80.78  (a)(6)  revised 60136 


(aXlXv)(C)  revised 6«207 

80.79  (c)  Introductory  text  and 

(1)  revised:  (cX3)  added 68207 

80.81  (eXD.  (2)  and  (h)  revised;  eff 

7-27-98 34825 

80.91    (eXlXIli)  revised;   (f)(2Xll) 

added 68207 

80.94  Added 455^ 

80.101  (bX3).  (f)(3).  (4)  and  (g)(3) 

revised;  (gX8)  and  (j)  added 

68207 

80.104  (a)(2)(xl)  added 68208 

80.128  (d)(2)  revised 60136 

80.129  (d)(3Xv)  revised 60136 

80.158     (aX5)     removed;      (aX6) 

through  (10)  redesignated  &s 
(aX5)  through  (9) 60001 

80.171  (aK5)  removed:  (aX6) 
through  (12)  redesignated  as 
(aX5)  through  (11) 60001 

81  Attainment  status  determina- 
tions  51604 

Authority  citation  revised 7274 

81.1  (a)  revised:  (c).  (d)  and  (e) 

added 7274 

81.38  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 


81.40  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.53  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.132  Regulation  at  6^  FR  30272 
eff.  date  corrected  to  5-4-98 

81.133  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.134  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.136  Regulation  at  62  FR  30272 
eff.  date  corrected  to  5-4-98 

81.137  Regulation  at  62  FR  30273 
eff.  date  corrected  to  5-4-98 


.24445 


.24445 


.24445 


.24445 


.24445 


.24445 


.24445 


.24445 


81.300—81.356    (Subpart    C)    Au- 
thority citation  revised 7274 

81.300  (a)  amended 7274 

81.301  Amended 2728.  31020 

Regulation  at  63  FR  2728  with- 
drawn   12652 

81.302  Amended 2729,  9948,  31021 


Note 
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Regrulation  at  63  FR  2729  with- 
drawn   12652 

Amended;  eff.  7-13-98 32131 

81.303  Amended 6001 1 

Amended 2730,  31022 

Regulation  at  62  FR  60011  eff. 

date  corrected  to  2-13-98 7290 

Regrulation  at  63  FR  2730  with- 
drawn   12652 

81.304  Amended 2733.  31025 

Regrulation  at  63  FR  2733  with- 
drawn   12652 

81.305  Amended 65030 

Amended 2734.  15312.  31027 

Regulation  at  63  FR  2734  with- 
drawn   12652 

81.306  Amended 68195 

Amended 2741.  31033 

Regulation  at  63  FR  2741  with- 
drawn   12652 

81.307  Amended 2742.  31036 

Regulation  at  63  FR  2742  with- 
drawn   12652 

81.308  Amended 2742.  31035 

Regulation  at  63  FR  2742  with- 
drawn   12652 

81.309  Amended 2743.  31035 

Regulation  at  63  FR  2743  with- 
drawn   12652 

81.310  Amended 2743.  31036 

Regulation  at  63  FR  2743  with- 
drawn   12652 

81.311  Amended 2744.  31037 

Regulation  at  63  FR  2744  with- 
drawn   12652 

81.312  Amended 2746.  31039 

Regulation  at  63  FR  2746  with- 
drawn   12652 

81.313  Amended 2747.  31040 

Regulation  at  63  FR  2747  with- 
drawn   12652 

81.314  Amended 2748.  11847.  31041 

Regulation  at  63  FR  2748  with- 
drawn   12652 

81.315  Amended 45171.  55178.  64736 

Amended 2749.  31042 

Regulation  at  63  FR  2749  with- 
drawn   12652 

81.316  Amended 2751.  13345.  31044 

Regulation  at  63  FR  2751  with- 
drawn   12652 

81.317  Amended 2753.  31046 

Regulation  at  63  FR  2753  with- 
drawn   12652 

81.318  Regulation  at  62  FR  28637 
withdrawn 40281 


Amended 55177.61247 

Amended 2754.  14626.  31047 

Regulation  at  62  FR  61247  eff. 

date  corrected  to  2-10-98 6664 

Regulation  at  63  FR  2754  with- 
drawn   12652 

81.319  Amended 64286 

Amended 2758.  31051 

Regulation  at  63  FR  2758  with- 
drawn   12652 

81.320  Corrected;  CFR  correction 
61916 

Amended 2760.  31053 

Regulation  at  63  FR  2760  with- 
drawn   12652 

81.321  Amended 2760.  31053 

Regulation  at  63  FR  2760  with- 
drawn   12652 

81.322  Amended 2761.  31054 

Regulation  at  63  FR  2761  with- 
drawn   12652 

81.323  Amended 2761.  31054 

Regulation  at  63  FR  2761  with- 
drawn   12652 

81.324  Amended 2763.  31056 

Regulation  at  63  FR  2763  with- 
drawn   12652 

81.325  Amended 2765.  31058 

Regulation  at  63  FR  2765  with- 
drawn   12652 

81.326  Amended 2766,  31059 

Regulation  at  63  FR  2766  with- 
drawn   12652 

81.327  Amended 2768.  31061 

Regulation  at  63  FR  2768  with- 
drawn   12652 

81.328  Amended 2770.  31063 

Regulation  at  63  FR  2770  with- 
drawn   12652 

81.329  Amended 2771.  31065 

Regulation  at  63  FR  2771  with- 
drawn   12652 

81.330  Amended 2772,  31065 

Regulation  at  63  FR  2772  with- 
drawn   12652 

81.331  Amended 35972 

Amended 2773.  31066 

Regulation  at  63  FR  2773  with- 
drawn   12652 

Regulation  at  62  FR  35972  eff. 
date  corrected  to  5-4-98 24445 

81.332  Amended 2773.  31066 

Regulation  at  63  FR  2773  with- 
drawn   12652 

81.333  Amended 2774.  31068 


NOTE  Boidfac*  poo*  numb»«  ln<«cal«  1997  chong**- 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1997  THROUGH  JUNE  30,  1998 


TITLE  40  Chapter  l-Con. 

Regrulatlon  at  63  FR  2774  with- 
drawn   12652 

81.334  Amended 2776.  31069 

Regulation  at  63  FR  2776  with- 
drawn   12652 

81.335  Amended 2777,  31070 

Regulation  at  63  FR  2777  with- 
drawn   12652 

81.336  Regrulatlon  at  62  FR  28638 
withdrawn 40281 

Amended 61247 

Amended 2778.  14626,  31072 

Regrulatlon  at  62  FR  61247  eff. 

date  corrected  to  2-10-98 6664 

Repiilatlon  at  63  FR  2778  with- 
drawn   12652 

81.337  Amended 2780,  31073 

Regrulatlon  at  63  FR  2780  with- 
drawn   12652 

81.338  Amended 46210 

Amended 2782,  31075 

Regulation  at  63  FR  2782  with- 
drawn   12652 

81.339  Amended 2783.  31076 

Regrulatlon  at  63  FR  2783  with- 
drawn   12652 

81.340  Amended 2784,  31077 

Regrulatlon  at  63  FR  2784  with- 
drawn   12652 

81.341  Amended 2784.  31077 

Regulation  at  63  FR  2784  with- 
drawn   12652 

81.342  Amended 2785.  31078 

Regr\xlation  at  63  FR  2785  with- 
drawn   12652 

81.343  Amended 62698 

Amended 2786.  31080 

Regrulatlon  at  63  FR  2786  with- 
drawn   12652 

81.344  Amended 44088 

Amended 2788,  8133,  31081 

Regulation  at  63  FR  2788  with- 
drawn   12652 

81.345  Amended 3*217 

Amended 2792,  31086 

Regulation  at  63  FR  2792  with- 
drawn   12652 

81.346  Amended 41283.  41870 

Amended 2793,  31086 

Regulation  at  63  FR  2793  with- 
drawn   12652 

81.347  Amended 61241 

Amended 2793.  31086 

Regulation  at  63  FR  2793  with- 
drawn   12652 

81.348  Amended 2796,  12012,  31089 


Regulation  at  63  FR  2796  with- 
drawn   12662 

81.349  Amended 2798.  31091 

Regulation  at  63  FR  2798  with- 
drawn   12662 

81.350  Amended 39448 

Amended 2799,  31092 

Regulation  at  63  FR  2799  with- 
drawn   12662 

Regulation  at  62  FR  39448  eff. 
date  corrected  to  5-5-98 24748 

81.361  Amended 2800,  31093 

Regulation  at  63  FR  2800  with- 
drawn   12662 

81.362  Amended 2801,  31094 

Regulation  at  63  FR  2801  with- 
drawn   12662 

81.363  Amended 2801,  31094 

Regulation  at  63  FR  2801  with- 
drawn   12662 

81.354  Amended 2801.  31094 

Regulation  at  63  FR  2801  with- 
drawn   12652 

81.356  Amended 2802.  31095 

Regrulatlon  at  63  FR  2802  with- 
drawn   12662 

81.356  Amended 2803.  31096 

Regulation  at  63  FR  2803  with- 
drawn   12662 

82  Revocation  notice 1927 

Determination 6008 

Notice  of  acceptability 9151.  28252 

Clarification 26983 

82.4  (r)(2)  revised;  Interim 4363 

82.30  (a)  revised 68046 

82.32  (e)  heading,  (3).  (4).  (5)  and 
(I)  added;  (e)(1)  and  (h)  re- 
vised  68046 

82.34  Heading  and  (a)  revised;  (b) 

amended;  (d)  added 68047 

82.36  (a)(2)  and  (b)  revised;  (a)(3) 

and  (7)  revised 68047 

82.38  (a)  and  (b)(l)(lll)  revised 68048 

82.40  (a)(2)(l)  revised 68048 

82.30 82.42  (Subpart  B)  Appen- 
dix C  added 68048 

Appendix  D  added 68052 

Appendix  E  added 68053 

Appendix  F  added 68055 

82.250-82.270  (Subpart  H)  Added 

11096 

85  Heading  and  authority  cita- 
tion revised 67736 

Authority  citation  revised 14635. 

18998,  24433 


Note:  Bokttoce  pog*  numb«re  indicat*  1997  change*. 


NOTE.  Boldfa 


JUNE  1998 
CHANGES  JULY  1,  1997  THROUGH  JUNE  30,  1998 


85.1403  (cXlXlllXB)  Introductory 
text,  (C)  Introductory  text 
and  (IXlv)  revised; 
(c)(l)(lllXCX6)  removed; 
(cXlXlllXD)  added 14635 

85.1515  (c)  revised 964 

85.1602  Amended 18998 

85.1603  (b).  (c)  and  (d)  revised 67734 

(c)  re  vised 18998 

85.1604  (a)  revised 67736 

85.1606  Introductory  text  revised 

67736 

85.2207  (a)  and  (e)  removed 24433 

85.2222  (c)  revised 24433 

85.2231  (b)  revised 24434 

86  Authority  citation  revised 44475, 

47119 

Authority  citation  revised 7719 

National  Low  Elmmission  Ve- 
hicle Program  finding 11374 

86.1    (bKl)    table    and    (2)    table 

amended 47119 

(bXD  table  amended 54715 

(bXD     table     and     (4)     table 

amended 965 

86.001-23  (a)  through  (bXD.  (3) 
through       (eXD       and       (f) 

through  (m)  revised 54720 

86.001-30  (aX4XlvXA)  through  (9) 

revised 54720 

86.004-2  Added 54720 

86.004-11  Added 54721 

86.004-15  Added 54722 

86.004-21  Added 54724 

86.004-25  Added 54725 

86.004-28  (c)  and  (d)  revised 54726 

86.004-30  (aK3).  (4X1),  (11)  and 
(lv)(A)  through  (12)  revised 

54727 

86.004-38  Added 54728 

86.004-40  Added „.54729 

86.094-6  (c)  revised 47120 

86.094-9  (aXlXi)  introductory 
text.  (11)  introductory  text, 

(ill)  and  (c)  mBvlsed 47120 

86.094-11  (b)(1)  introductory  text 

revised 47120 

86.094-13  (aXD,  (cXD,  (dXD.  (eXD 

and  (f)(1)  amended 44875 

86.094-17  (i)  revised 7719 

86.094-26  (a)(2),  (bX2Xl)  and  (11) 

amended 44875 

86.096-8  (c)  revised 47120 

86.096-11    (a)    Introductory    text 

and  (c)  revised 47120 

86.096-30  (aK23)  and  (24)  added 965 


86.097-1  Redesignated  as  86.099-1 

965 

86.098-3  Revised 54716 

86.098-10  (aXlXlXC)(2).  (J). 
(iiXCX2),  (J).  (111XCX2). 
(ivXCX2).        (VXCX2)        and 

(vl)(C)(2)  amended 54716 

86.098-11  (aX3Xii)  and  (4X111)  in- 
troductory text  amended 54716 

86.098-15  Added 54716 

86.098-23  (a),  (bXD.  (3).  (4X1).  (11), 
(c),  (d),  (eXl).  (2).  (f)  through 
(1),  (mX2Xl)  and  (Iv)  revised; 

(mXD  amended 54717 

86.098-30  (aX4XivXA)  through  (12) 

revised 54719 

86.099-1       Redesignated       from 

86.097-1  and  revised 965 

86.099-11  (a)(3)(ii)  amended; 
(aX4Xlll)    Introductory    text 

revised 54720 

86.101  (c)  revised 965 

86.113-94  (bX2)  table  and  (3)  table 

revised 47120 

(bX2)  table  revised 24448 

86.119-90     (bX3)     revised;     (b)(8) 

added 47121 

(bX3)  revised;  (b)(8)  removed 24448 

86.144-94  (cX8Xll)(B)  revised 47122 

86.402-98  Added 11849 

86.406-78  (d)  revised 11849 

86.518-78  (c)  revised 11849 

86.529-98  Added 11849 

86.884-7  (aX2Xl).  (3)  and  (4)  re- 
vised  47122 

86.884-8  (c)  revised 47122 

86.884-9  (bX2Xl)  through  (iv)  and 

(c)(1)  revised 47122 

86.884-10  (a)(8)  revised 47123 

86.884-13  (b)(6)(ll)  and  (ill)  re- 
vised  47123 

86.884-14  Revised 47123 

86.1008-90  (aXlXlii)  added 47123 

86.1008-96  (aXD  revised 47123 

86.1008-2001  (aXlXlli)  added 47123 

86.1111-87  (a)(4)  redesignated  as 

(aX5);  new  (a)(4)  added 47123 

86.1310-90  (bXDdvXC).  (3Xv).  (vl), 
(bX6)  Introductory  text  and 

(7Xiv)  revised 47124 

86.1311-94  (bX3)  revised 54730 

86.1312-88  (a)  revised 47124 

86.1313-91  (b)(2)  revised 47125 

86.1313-94  (b)(2)  revised 47125 

86.1313-98  Added 47126 


note:  Botdfoc*  pog*  numtwn  Indlcat*  1997  chong**. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1997  THROUGH  JUNE  30.  1998 


TITLE  40  Chapter  l-Con. 
86.1316-90  (b)(1)  revised;  (f)  added 

47126 

86.131&-94  (b)(1)  revised;  (f)  added 

47126 

86.1319-«4    (d)(3)    revised;    (d)(8) 

added 47127 

(d)(3)  revised;  (d)(8)  removed 24449 

86.1319-90    (d)(3)    revised;    (d)(8) 

added 47127 

(d)(3)  revised;  (d)(8)  removed 24449 

86.1321-90  (a)  and  (bX3)  revised 47128 

86.1321-94  (a)  and  (b)(3)  revised 47128 

86.1322-84  (b)(3)  revised 47128 

86.1323-84  (b)(3)  revised 47129 

86.1324-84  (c)  revised 47129 

86.1325-94  (c)  revised 47129 

86.1327-90  (b).  (f)(1).  (2)  introduc- 
tory text  and  (1)  revised 47129 

86.1327-94  (b>.  (f)(1),  (2)  Introduc- 
tory text  and  (1)  revised 47129 

86.1327-96  (b),  (0(1),  (2)  introduc- 
tory text  and  (1)  revised 47130 

86.1327-98  Added 47130 

86.1330-84  (b)(1),   (2)  and  (f)(l)(l) 

revised;  (b)(5)  added 47131 

86.1330-90  (b)(1).   (2)  and  (fXDd) 

revised;  (b)(5)  added 47131 

86.1333-90  (c).  (d)  introductory 
text,  (d)(1).  (2)  and  (e)(2)  re- 
vised; (d)(3)  and  (4)  removed 

47131 

(d)  heading,  introductory  text, 

(1)  and  (2)  revised 24449 

86.1334-84  (a)(2)  revised 47131 

86.1335-90  Revised 47131 

86.1337-90  (a)(9),  (10)(I).  (11).  (11). 
(13).    (23)    and    (26)    revised; 

(a)(10)(iii)  removed 47132 

86.1337-96  (a)(9),  (10)(i),  (11).  (11), 
(13),    (23)    and    (26)    revised; 

(a)(10)(iii)  removed 47133 

86.1338-84  Revised 47133 

86.1339-90  Revised 47134 

86.1341-90  (b),  (c)  and  (d)  revised; 

(e)  through  (h)  removed 47134 

86.1341-98  Added 47135 

86.1342-90   (h)(2)(f)   through   (vll) 

removed;  (1)  added 47135 

86.1342-94  (e)  through  (h)  revised; 

(i)  added 47135 

86.1343-68  (b)  introductory  text 
revised;  (b)(2)(i)  through  (v) 
ans    (b)(2)(ii)    through    (vl); 

new  (b)(2)(i)  added 47135 

86.1344-94  (e)(22)  revised 54730 


86.1701-97        Redesignated        as 

86.1701-99 966 

86.1701-99  Redesignated  from 
86.1701-97;  (a)  and  (c)  revised; 
(d)  added 966 

86.1702-97        Redesignated        as 

86.1702-99 966 

86.1702-99      Redesignated      from 

86.1702-97;  (b)  amended 966 

86.1703-97        Redesignated        as 

86.1703-993 967 

86.1703-99      Redesignated      from 

86.1703-97;  (b)  amended 967 

86.1704-97        Redesignated        as 

86.1704-99 967 

86.1704-99      Redesignated      from 

86.1704-97 967 

86.1705-97        Redesignated        as 

86.1705-99 967 

86.1705-99  Redesignated  from 
86.1705-97;  heading,  (a)  intro- 
ductory text,  (2),  (3)  and  (b) 
through  (g)  revised 967 

86.1706-97        Redesignated        as 

86.1706-99 969 

86.1706-99      Redesignated      from 

86.1706-97  and  revised 969 

86.1707-99  Added 970 

86.1708-97        Redesignated        as 

86.1708-99 976 

86.1708-99  Redesignated  from 
86.1708-97;  heading,  (b)(l)(i), 
(lii)(B)  and  (c)  amended;  ta- 
bles amended;  (e)  added 976 

86.170&-97        Redesignated        as 

86.1709-99 979 

86.1709-99  Redesignated  from 
86.1709-97;  heading.  (b)(l)(i), 
(iil)(B)  and  (c)  revised;  tables 
amended;  (e)  added 979 

86.1710-97  (c)(7)  corrected 45289 

Redesignated  as  86.1710-99 983 

86.1710-99  Redesignated  from 
86.1710-97;  amended;  (a)  in- 
troductory text  and  (c)(9) 
added;  (a)(1).  (3)(i).  (lii)(A). 
(B).  (4X1),  (111)(A),  (B).  (5)(11). 
(b)(4).  (c)(1),  (2),  (6),  (7),  (8). 
(d).  (e)(2)  and  (4X11)  revised 

983 

86.1711-97        Redesignated        as 

86.1711-99 985 

86.1711-99      Redesignated      from 

86.1711-97;  (b)  removed 985 

86.1712-97        Redesignated        as 

86.1712-99 985 


Note:  Botdfoce  page  numb«f»  incllcata  1997  chongM. 
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86.1712-99      Redesigrnated      from 

86.1712-97;     (a)(2)(lli).     (b)(1) 

and  (3)(vl)  revised 985 

86.1713-97        Redesignated        as 

86.1713-99 986 

86.1713-99      Redesignated      from 

86.1713-97 986 

86.1714-97        Redesignated        as 

86.1714-99 , 986 

86.1714-99      Redesignated      from 

86.1714-97 986 

86.1716-97        Redesignated        as 

86.1716-99 986 

86.1716-99      Redesignated      from 

86.1716-97;  (b)  removed 986 

86.1717-97        Redesignated        as 

86.1717-99 986 

86.1717-99      Redesignated      from 

86.1717-97;  heading  revised 986 

86.1721-97        Redesignated        as 

86.1721-99 986 

86.1721-99      Redesignated      from 

86.1721-97 986 

86.1723-97        Redesignated        as 

86.1723-99 986 

86.1723-99      Redesignated      from 

86.1723-97;  revised 986 

86.1724-97        Redesignated        as 

86.1724-99 986 

86.1724-99      Redesignated      from 

86.1724-97;    (b)    introductory 

text  revised;  (b)(2)  added 986 

86.1725-97        Redesignated        as 

86.1725-99 986 

86.1725-99      Redesignated      from 

86.1725-97;  (d)  added 986 

86.1726-97        Redesignated        as 

86.1726-99 986 

86.1726-99      Redesignated      from 

86.1726-97;  (c)(1)  revised 986 

86.1728-97        Redesignated        as 

86.1728-99 987 

86.1728-99      Redesignated      from 

86.1728-97 987 

86.1734-97        Redesignated        as 

86.1734-99 987 

86.1734-99      Redesignated      from 

86.1734-97 987 

86.1735-97        Redesignated        as 

86.1735-99 987 

86.1735-99      Redesignated      from 

86.1735-97 987 

86.1770-97        Redesignated        as 

86.1770-99 987 

86.1770-99      Redesignated      from 

86.1770-97;  (a)(2)  revised 987 


86.1771-97        Redesignated        as 

86.1771-99 987 

86.1771-99      Redesignated      from 

86.1771-97 987 

86.1772-97        Redesignated        as 

86.1772-99 987 

86.1772-99      Redesignated      from 

86.1772-97;  heading  revised 987 

86.1773-97        Redesignated        as 

86.1773-99 987 

86.1773-99      Redesignated      from 

86.1773-97;  (d)  added 987 

86.1774-97        Redesignated        as 

86.1774-99 987 

86.1774-99      Redesignated      from 

86.1774-97 987 

86.1775-97        Redesignated        as 

86.1775-99 987 

86.1775-99      Redesignated      from 

86.1775-97 987 

86.1776-97        Redesignated        as 

86.1776-99 987 

86.1776-99      Redesignated      from 

86.1776-97 987 

86.1777-97        Redesignated        as 

86.1777-99 987 

86.1777-99      Redesignated      from 

86.1777-97 987 

86.1778-97        Redesignated        as 

86.1776-99 987 

86.1778-99      Redesignated      from 

86.1778-97 987 

86.1779-97        Redesignated        as 

86.1779-99 987 

86.1779-99      Redesignated      from 

86.1779-97 987 

86.1780-97        Redesignated        as 

86.1780-99 987 

86.1780-99      Redesignated      from 

86.1780-97 987 

86  Appendix  XVm  corrected 45289 

Appendix  I  amended 47136 

Appendix  XVIH  amended 987 

Appendix  I  corrected 23501 

88.308-94      Existing     text     des- 
ignated as  (a);  (b)  added 20107 

89.1  (b)(3)  revised 18998 

89.2  Amended 18998 

89.1—89.7  (Subpart  A)  Appendix 

A  revised 67736 

90.103  (a)(3)  revised 42643 

90.107  (h)  added 42643 

90.1003  (b)(5)  added 42644 

91.1103  (b)(4)  added 42644 

92  Added 18998 

92.133  Effective  date  pending 19044 


Note  Boldtoce  pag«  numbera  (ndlcaf*  1997  changes. 
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TITLE  40  Chapter  I -Con. 

92.213  Effective  date  pending 19051 

92.216  Effective  date  pending 19053 

92.308  Effective  date  pending 19056 

92.309  Effective  date  pending 19057 

92.406  Effective  date  pending 19059 

92.504  Effective  date  pending 19060 

92.606  Effective  date  pending 19066 

92.708  Effective  date  pending 19069 

92.910  Effective  date  pending 19077 

93.100—93.128    (Subpart    A)    Re- 
vised  43801 

112  Petition  denial 54508 

123  NPDES   SUte  program  ap- 
proval  61170 

131.33  Added 41183 

131.36  (d)(13)(l)  and  (11)  amended; 

(d)(13)(lil)  removed 52927 

(d)(12)(ll)  amended 53214 

(d)(12)(ll)  table  amended 10144 

132  Table  3  amended 52924 

Appendix  F  amended 20110 

136.3  (a)  Table  IC  amended 48403 

(b)(1)  and  (e)  Table  II  amended 


136  Appendix  A  amended 48405 

140  Authority  citation  revised 1320 

140.4  (a)  introductory  text,  (b) 
Introductory  text  and  (1) 
amended:  (c)(1),  (2),  (3),  and 
(4)  Introductory  text  added; 
(b)(l)(li)      redesignated      as 

(c)(4)(l) 1320 

141.2  Amended 23366 

141.101  Revised 31934 

142.^  Amended 23367 

142.10  (e)  revised;  (f)  redesignated 
as  (g);  new  (f)  added 23367 

142.11  (a)(6)  redesignated  as 
(a)(7);  new  (a)(6)  added  (effec- 
tive date  pending) 23367 

142.12  (b)(1)  revised;  (e)  added 23367 

148  Notice 43109 

148.18  (f)  added;  eff.  11-4-98 24624 

(a)  through  (f)  redesignated  as 
(c)  through  (h);  new  (a)  and 
(b)  added;  eff.  8-24-98 28636 

(0  revised 35149 

156  Notice 56075 

Policy  statement 25168 

156.10  (h)(2)(lll)  revised; 

(l)(2)(x)(D)  added 9082 

157  Grant  of  exemption 8577 

159  Added 49388 

159.153  Amended 33582 

159.155  Correctly  revised 33582  I 

Note:  Boldface  pog*  numborj  indicate  1997  changes 


159.158  (a)  Introductory  text, 
(b)(1)  Introductory  text.  (3) 
Introductory  text  and  (4)  In- 
troductory text  corrected 33582 

159.159  (a)(1)  Introductory  text 
correctly  revised;  (a)(2)  cor- 
rected...-  33582 

159.160  (b)(1).  (3)  and  (4)  corrected 
33582 

159.165  (b)(4)  Introductory  text. 
(d)(1)  Introductory  text  and 
(2)  Introductory  text  cor- 
rectly revised 33582 

159.178  (a)  and  (b)(1)  Introductory 
text  corrected;  (b)(5)  cor- 
rectly added 33582 

159.179  (a)  Introductory  text  and 
(2)  Introductory  text  cor- 
rected  33582 

159.184  (c)(2)  Introductory  text, 
(5)(111)  Introductory  text. 
(D),  (G)  and  (Iv)  Introductory 
text  corrected;  (c)(2)(vl)  cor- 
rectly removed;  (c)(4)(lv)(G), 
(v)(A).  (d)(2)  and  (3)  correctly 

revised 33583 

159.195  (b)  corrected 33583 

167.90  (b)  amended 49620 

170  Decision 51994.  53686 

170.112  (e)(7)(lv)  added 52003 

180  Technical  correction 56089 

Nomenclature  change 66023 

Technical  correction 1379 

Heading  and  authority  cita- 
tion revised 10720 

180.1  (k)  revised;  (o)  added 10720 

180.4  Revised 10720 

180.33  Revised 28910 

180.106  Revised 2164 

180.108  (a)  table  amended;  (b)  re- 
designated as  (c);  (a)  heading 

and  new  (c)  heading  added 2164 

Revised 13542 

180.110  Revised 49924 

180.111  Existing  text  designated 
as  (a)(1);  (a)  heading  added; 
new  (a)(1)  amended 66023 

(a)(2)  Introductory  text,  (I), 
(II).  (Ill)  and  (3)  amended  re- 
designated from  185.3850  ex- 
isting text 66025 

180.142  (a)  introductory  text  (1), 
(2),  (b)  introductory  text,  (1) 
introductory  text,  (1).  (11),  (2) 
and  (c)  through  (k)  redesig- 
nated as  (a)(1)  introductory 


note:  Botdic 


JUNE  1998 
CHANGES  JULY  1.  1997  THROUGH  JUNE  30.  1998 


text,  (1).  (11)  (2)  Introductory 
text,  (1)  Introductory  text, 
(A).  (B),  (11),  and  (3)  through 
(11);    (a)    heading,    (12),    and 

new  (b)  added 46907 

(a)(13)  Introductory  text,  (1), 
(ii),  (HI)  Introductory  text, 
(A),  (B)  and  (C)  redesignated 
from  185.1450  (a)  introduc- 
tory text,  (1),  (2),  (3)  intro- 
ductory text,  (i),  (11)  and  (ill) 


.34829 


180.145  (c)  removed:  (a)  and  (b) 
redesignated  as  (a)(1)  and 
new  (c);  (a)  heading  and  new 
(c)  heading  added 64301 

180.153  (a)  and  (b)  redesignated 
as  (a)(1)  and  (c);  (a)  heading 

and  new  (c)  heading  added 2165 

(a)(2)  introductory  text,  (i)  in- 
troductory text,  (A)  through 
(D)  and  (ii),  (3)  introductory 
text,  (1)  Introductory  text, 
(A)  through  (D)  and  (ii)  re- 
designated from  185.1750  in- 
troductory text,  (a)  intro- 
ductory text.  (1)  through  (4), 
(b),  186.1750  Introductory 
text,  (a)  Introductory  text, 
(1)  through  (4)  and  (b) 2167 

180.163  Revised 34826 

180.173  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 2165 

180.174  Revised 34827 

180.175  Revised 64293 

180.183  Revised 2165 

180.200  Heading  revised;  existing 

text   designated   as   (a);    (a) 

heading  and  (b)  added 162 

180.206  (b)  table  amended 45754 

Amended 66023 

180.206  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 

table  amended 2165 

180.209  (b)  table  amended 5737 

180.213  Revised 2165 

180.213a  Removed 2166 

180.222  (a)  table  sunended;  (b)  re- 
designated as  (c);  (a)  heading 

and  new  (c)  heading  added 17692 

180.242  (a)  and  (b)  redesignated 
as  (a)(1)  and  (2);  (a)  heading 
added;  (a)(1)  table  amended 

2166 

(b)  text  amended 9441 


180.254  (a)  heading  added;  (a) 
table  amended;  (b)  removed; 
(c)  revised 2166 

180.274  Revised 34827 

180.275  (b)  redesignated  as  (c);  (a) 
heading,  new  (b)  and  (c) 
heading  axlded 65376 

180.276  Revised 34827 

180.277  Removed 66023 

180.284  Regulation  at  62  FR  7684 

eff.  date  corrected  to  1-6-98 
416 

180.288  Revised 66024 

180.289  Revised 34828 

180.293  Existing  text  designated 
as  (a)(1);  (a)  heading  and  (b) 
added;  (a)(2)  designated  from 
185.2650  text 49931 

180.294  (a)  table  amended;  (b)  re- 
designated as  (c);  (a)  heading 

and  new  (c)  heading  added 2167 

180.301  (a)  heading  added;  (b)  re- 
vised  4586 

180.314  Amended;  existing  text 
designated    sis    (a);    new    (a) 

heading  added 66024 

180.324  (a)  revised 26480 

180.330  (a)  amended;  (b)  redesig- 
nated as  (c);  (a)  heading  and 

new  (c)  heading  added 66024 

180.332  Amended;  existing  text 
designated  as  (a);  (a)  heading 
added 66024 

(a)  table   transferred   in   part 
from  186.250 66025 

180.345  Revised 34828 

180.353  Existing  text  redesig- 
nated as  (a);  new  (a)  heading 

and  (b)  added 45747 

180.355  (b)  table  amended 25777 

180.366  (b)  table  amended 9427 

180.361  (b)  table  amended 10547 

180.364  (b)  amended 42927 

(b)  revised 31633 

180.368  (a)  amended 66024 

180.377  Revised 26487 

180.379  (a)  existing  text  des- 
ignated as  (a)(1);  new  (a)(1) 
table  amended;  (a)(2)  intro- 
ductory text  and  (i)  through 

(Iv)  redesignated  from 
185.1300  (a)  introductory  text 
and  (1)  through  (4);  (b)  redes- 
ignated as  (c);  (a)  heading 
and  new  (c)  heading  added        63026 
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from 


TITLE  40  Chapter  l-Con 

(a)(3)        redeslgmated 

186.1300  existing  text 63027 

(a)(3)  table  amended 66024 

180.380  Revised 38474 

(a)  revised 7308 

180.381  (b)  table  amended 5739 

180.383  Existing  text  redesig- 
nated as  (a);  new  (a)  heading 

and  (b)  added 39974 

180.395  Heading  revised;  existing 
text  designated  as  (a);  (a) 
heading  and  (b)  added 10543 

180.407  Revised 44595 

Regulation  at  62  FR  44595  eff. 

date  corrected  to  2-10-98 6665 

180.408  Revised 66024 

180.410  Heading,  (b)  and  (c)  re- 
vised: (a)  heading  added;  (a) 
table  transferred  in  part 
from  185.800  table  and  186.800 
table 47568 

180.412  (b)  added 44565 

180.414  Revised 45741 

(a)(4)  added;  (b)  table  amended 
54789 

(b)  table  amended 66036 

180.416  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added 66014 

180.417  (a)  heading  added;  (a)  ex- 
isting text  and  (b)  redesig- 
nated as  (a)(1)  and  (a)(2);  (b) 
added 46894 

180.418  Revised 63235 

(a)(2)  added 63243 

180.421  (a)  and  (b)  redesignated 
as  (a)(1)  and  (2);  (a)  heading 
and  new  (b)  added;  (a)(1) 
table  transferred  in 
from  186.3200(a)  table: 
table  transferred  in 
from  185.3200  table 
186.3200(b)  table 

(b)  table  amended 61447 

180.422  Revised 63001 

(a)(3)  added 66025 

180.425  (b)  table  amended 13130 

180.430  Revised 1377 

(a)  table  amended 19837 

180.431  (b)  table  amended 23394,  31642 

180.433  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added 36684 

(b)  table  amended 61645 

180.434  (b)  table  amended 43291 

(b)  table  amended 16439 


part 

(a)(2) 
part 
and 


49937 


(b)  amended 19410 

Regulation  at  62  FR  24045  eff. 
date  corrected  to  5-1-98 24119 

180.435  Revised 63001 

180.436  (a)  existing  text  des- 
ignated as  (a)(1);  new  (a)(1) 
table  revised;  (b)  redesig- 
nated as  (a)(2) 63018 

(a)(3)  Introductory  text,  (i),  (U) 
and  (111)  and  (4)  Introductory 
text.  (1).  (11)  and  (ill)  redesig- 
nated from  185.1250(c)  intro- 
ductory text  (1).  (2)  and  (3) 
and   186.1250(c)   Introductory 

text,  (1).  (2)  and  (3) 63019 

180.438  Revised 36671 

(b)  added 56102 

(a)  revised 63010 

Regulation  at  62  FR  63010  eff. 

date  corrected  to  1-28-98 64048 

(a)(1)  table  amended 7299 

180.440  Revised 62961 

180.441  Revised 32759 

180.442  (b)  table  amended 46900 

(a)  revised;  (b)  table  amended 
62969 

(b)  table  amended 1379.  2163.  15765 

Regulation  at  61  FR  29678  eff. 

date  corrected  to  2-9-98 6495 

180.443  (b)  introductory  text  re- 
vised; (b)  table  amended 36678, 

42690 

(b)  table  amended 65369 

(b)  table  amended 10545 

Regulation  at  62  FR  36678  eff. 
date  corrected  to  5-4-98 24450 

(a)  table  amended 26097 

180.445  Revised 9435 

180.448  Existing  text  designated 
as  (a);  new  (a)  heading  and 

(b)  added 62992 

(b)  table  amended 66216 

(b)  amended 17101 

180.449  Revised 44095 

(b)  table  amended 56088 

180.452  Existing  text  designated 
as  (a):  heading  and  (b)  added 


66020 


180.458  (a)  heading  added:  (a)  ex- 
isting text  and  (b)  redesig- 
nated as  (a)(1)  and  (3);  (a)(2) 

added 17108 

180.460  Revised .'. 7305 

180.462  Existing  text  redesig- 
nated as  (a);  (a)  heading  and 
(b)  added 44558 
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180.466  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 

added 37521 

Revised 63034 

180.472  (b)  added 36697 

(a)  table  amended 65367 

(a)  table  amended 14371.  14378.  26098 

(b)  table  amended 15763 

Regulation  at  62  FR  36697  eff. 

date  corrected  to  5-4-98 24450 

180.474  (b)(1)  table  amended 56095 

180.478  Revised 16696 

180.480  (a)  heading  and  (c)  added; 
(a)  Introductory  text  and  (b) 
redesignated  as  (a)(1)  aJid  (2); 

new  (a)(2)  amended 31640 

180.482  (a)  heading  added;  (b)  In- 
troductory text  revised;  (b) 

table  amended 35689 

(b)  amended 62985 

(b)  table  amended 13128.  26992,  34317 

(b)  amended 23392.  32138 

180.487  Revised 54783 

180.493  (b)  introductory  text  re- 
vised; (b)  table  amended 39961 

Corrected 47561 

(b)  table  amended 8139.  32140 

180.495  (a)  heading  and  (b)  head- 
ing added;  (b)  table  amended 

54778 

(a)  and  (b)  revised 18338 

180.498  Regulation  at  62  FR  10708 
eff.  date  corrected  to  5-1-98 
24118 

180.499  (b)  amended 32136 

180.501  Added 61647 

180.503  (b)  introductory  text  re- 
vised; (b)  table  amended 39956 

(a)  and  (b)  table  amended 24949 

180.506  Regulation  at  62  FR  34182 
eff.  date  corrected  to  5-4-98 
24452 

180.507  (a)  added 36690 

Regulation  at  62  FR  36690  eff. 

date  corrected  to  5-4-98 24451 

(b)  table  amended 26089.  30636 

180.509  Added 42684 

(b)  table  amended 24941 

180.510  Added 39967 

(b)  table  amended 26472 

180.511  Added 40741 

(b)  table  amended 33585 

180.512  Added 41292 

Removed 13128 

180.513  Added 44571 

180.514  Added 49163 


180.515  Added 51037 

180.516  Added 56082 

Heading  and  (a)  revised 13128 

(b)  added 34310 

180.517  Added 62979 

180.518  Added 63669 

180.519  Redesignated  firom 
185.425;  heading  revised;  in- 
troductory text.  (a),  (b)  and 
(c)  redesignated  as  (a)  intro- 
ductory text.  (1),  (2)  and  (3); 

new  (a)  heading  added 34319 

180.520  Redesignated  from 
185.2900;  heading  revised;  in- 
troductory text.  (a),  (b)  and 
(c)  redesignated  as  (a)  intro- 
ductory text.  (1).  (2)  and  (3); 

new  (a)  heading  added 34319 

180.521  Redesignated  from 
185.3475;  heading  revised;  in- 
troductory text.  (a),  (b)  and 
(c)  redesignated  as  (a)  intro- 
ductory text.  (1),  (2)  and  (3); 

new  (a)  heading  added 34319 

180.522  Redesignated  from 
185.3480;  heading  revised;  In- 
troductory text  and  (a) 
through  (d)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (4);  new  (a)  heading 
added 34319 

180.523  Redesignated  from 
185.4025;  heading  revised;  in- 
troductory text.  (a),  (b).  (c) 
Introductory  text,  (1),  (2)  and 
(3)  redesignated  as  (a)  intro- 
ductory text.  (1).  (2).  (3)  In- 
troductory text.  (i).  (11)  and 
(ill) ;  new  (a)  heading  added 


. 34319 


180.524  Redesignated  from 
185.4200;  heading  revised:  ex- 
isting text  designated  as  (a); 
new  (a)  heading  added 

180.525  Redesignated  from 
185.5300;  heading  revised;  ex- 
isting text  designated  as  (a); 
new  (a)  heading  added 

180.526  Redesignated  from 
185.5400;  heading  revised;  ex- 
isting text  designated  as  (a); 
new  (a)  heading  added 

180.527  Added 

Revised 

180.528  Added 

180.529  Added 


.34319 


.34319 


.34319 
.17699 
.26473 
.34828 
.34828 
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TITLE  40  Chapter  l-Con. 

180.530  Added 34828 

180.531  Added 34828 

180.532  Added 17706 

180.533  Added 23401 

180.1001  (b)(1)  amended 41286 

(c)  table,  (d)  table  and  (e)  Uble 

amended 24938 

(c)  table  amended 28258,  31645 

180.1020  Existing  text  desig^iated 

as  (a);  (b)  added 63663 

180.1163  Regulation  at  62  FR 
58332,  eff.  date  corrected  to 
2-17-98 7720 

180.1164  (c)  added 60661 

180.1176  Regulation  at  61  FR 
67473  eff.  date  corrected  to  1- 

6-98 417 

180.1177  Regulation  at  61  FR 
67473  eff.  date  corrected  to  1- 

6-98 417 

180.1180  (a)  heading,  (c)  and  (d) 
removed;  (b)  revised 9430 

180.1181  Added 41877 


43657 
43653 
44582 
44575 
44579 


180.1182  Added 

180.1183  Added 

180.1184  Added 

180.1185  Added 

180.1186  Added 

180.1187  Added 

Revised 682 

180.1188  Added 46887 

Revised 679 

180.1189  Added 61639 

180.1190  Added 52509 

180.1191  Added  ....„ 56105 

180.1192  Added.../ 17690 

Revised 28261 

180.1194  Added 18329 

180.1195  Added 14363 

180.1196  Added 24955 

Amended 34304 

180.1197  Added 24963 

Corrected \ 34304 

180.1199  Added 32134 

185  Authority  citation  revised 66025 

185.100  Removed r 2167 

185.350  Removed 2167 

185.410  Removed 34829 

185.425  Redesignated  as  180.519 34319 

185.458  Transferred  in  part  from 
185.1075;      redesignated      as 

(a)(4) 17108 

185.600  Removed 2167 

185.800  Table  transferred  in  part 
to  180.410(a)  table;  removed 
47568 


185.1075   Transferred   in   part   to 

180.458;  removed 17108 

185.1250  (c)  introductory  text,  (1), 
(2)  and  (3)  redesignated  as 
180.436(a)(4)  introductory 
text,  (1),  (11)  and  (ill);  re- 
moved  63019 

185.1300  (a)  Introductory  text  and 
(1)  through  (4)  re^signated 
as  180.379(a)(2)  introductory 
text  and  (i)  through  (Iv);  re- 
moved  63026 

185.1450  (a)  introductory  text,  (1). 
(2),  (3)  introductory  text,  (1). 
(ii)  and  (iii)  redesignated  as 
180.142  (a)(13)  Introductory 
text,  (i),  (ii),  (Hi)  introduc- 
tory text,  (A),  (B)  and  (C); 

removed 34829 

185.1580  Removed 63001 

185.1750  Introductory  text,  (a)  In- 
troductory text,  (1)  through 
(4)  and  (b)  redesignated  as 
180.153  (a)(2)  introductory 
text,  (i)  introductory  text, 
(A)  through  (D)  and  (11);  re- 
moved   2167 

185.1850  Removed 38474 

185.1975  Removed 34829 

185.1985  Removed 34829 

185.2150  Removed 34829 

185.2225  Removed 34829 

185.2650  Existing  text  designated 

as  180.293(a)(2);  removed 49931 

185.2750  Removed 2167 

185.2900  Redesignated  as  180.520 

34319 

185.3200  Table  transferred  in  part 
to  180.421(a)(2)  table;  re- 
moved  49937 

185.3225  Removed 63035 

185.3450  Removed 34829 

185.3475  Redesignated  as  180.521 

34319 

185.3480  Redesignated  as  180.522 

34319 

185.3625  Removed 61647 

185.3765  Removed 63010 

Regulation  at  62  FR  63010  eff. 

date  corrected  to  1-28-98 64048 

185.3850  Existing  text  redesig- 
nated as  180.111  (a)(2)  intro- 
ductory   text,    (1).    (11),    (ill) 

and  (3);  removed 66025 

185.3900  Removed 64294 


185.4025  Red< 


185.4200  Red( 


185.5400  Red( 
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185.4025  Redesignated  as  180.523 

34319 

185.4200  Redesignated  as  180.524 

34319 

185.4700  Removed 45754 

185.5250  Removed 32760 

185.5300  Redesignated  as  180.525 

34319 

185.5400  Redesignated  as  180.526 

34319 

185.5450  Removed 63002 

185.5475  Removed 34829 

185.5550  Removed 2167 

186  Authority  citation  revised 66025 

Technical  correction 1379 

186.100  Removed 2167 

186.250  Table  transfered  in  part 

to  180.332(a)  table 66025 

Removed 66026 

186.350  Amended 66026 

Removed 2167 

186.450  Amended 66026 

186.458  (a)(5)  and  (6)  transferred 

from  186.1075  (a)  and  (b) 17108 

186.600  Removed 66026 

186.800  Table  transferred  in  part 

to  180.410(a)  table;  removed 

47568 

186.1000  (a)  table  amended 66026 

186.1075  (a)  table  amended 66026 

(a)     and     (b)     transferred     to 

186.458  (a)(5)  and  (6);  removed 


.17108 


.63019 


63027 


186.1250  (c)  introductory  text.  (1), 
(2)  and  (3)  redesignated  as 
180.436(a)(4)  introductory 
text.  (1),  (U)  and  (iii);  re- 
moved  

186.1300  Existing  text  redesig- 
nated as  180.379(a)(3)  and  re- 
moved  

186.1350  Table  amended 66026 

186.1400  Removed 54790 

186.1450  Removed 46907 

186.1650  Revised 66026 

186.1750  Introductory  text,  (a)  in- 
troductory text,  (1)  through 
(4)  and  (b)  redesignated  as 
180.153  (a)(3)  introductory 
text,    (i)   introductory   text, 

(A)  through  (D)  and  (11) 2167 

186.1850  Removed 38474 

186.1875  Removed 34829 

186.1950  Removed 2167 

186.1975  Removed 34829 

186.1985  Removed 34829 


186.2000  Table  amended 66026 

186.2150  Removed 34829 

186.2225  Removed 34829 

186.2400  Removed 66026 

186.2550  Removed 2167 

186.2700  (a)  table  amended 66026 

186.2750  Removed 2167 

186.2775  Removed 34829 

186.2950  Table  amended 66026 

186.3050  Removed 66026 

186.3200  (a)  table  transferred  in 
part  to  180.421(a)(1)  table;  (b) 
table  transferred  in  part  to 

180.421(a)(2);  removed 49937 

186.3225  Removed 63035 

186.3250  Revised 66026 

186.3350  Removed 66026 

186.3375  Removed 2167 

186.3450  Removed 66026 

186.3550  (a)  table  amended 66026 

186.3750  Table  amended 66026 

186.3765  Removed 63010 

Regulation  at  62  FR  63010  eff. 

date  corrected  to  1-28-98 64048 

186.4000  Removed 66026 

186.4050  Removed 34829 

186.4700  Removed 45754 

186.4750  Removed 2167 

186.4800  Removed 66026 

186.4975  Revised 66026 

186.5000  Table  amended 66026 

186.5250  Removed 32760 

186.5350  Removed 2167 

186.5450  Removed 66026 

186.5550  Removed 2167 

186.5650  Removed 44595 

Regulation  at  62  FR  44595  eff. 

date  corrected  to  2-10-98 6665 

194  Authority  citation  revised 27404 

194.2  Amended 27404 

194.8  Added 27404 

194  Appendix  A  added 27405 

228.15  (d)(6)  revised 46149 

Regulation  at  61  FR  68970  eff. 
date  corrected  to  12-30-97 682 

244  Regulation  at  61  FR  69034  eff. 

date  corrected  to  12-30-97 683 

Clarification 5739 

245  Regulation  at  61  FR  69034  eff. 

date  corrected  to  12-30-97 683 

Clarification 5739 

247.2  (d)  added 60973 

247.3  Amended;  eff.  11-13-98 60973 

247.12  (f)  and  (g)  added;  eff.  11-13- 

98 60974 
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247.13  Existing  text  designated 
as  (a);  (b)  through  (e)  added; 

eff.  11-13-98 60974 

247.14  Existing  text  designated 
as  (a):  (b)  added:  eff.  11-13-98 
60974 

247.15  (c)  and  (d)  added;  eff.  11- 
13-98 60974 

247.16  (f)  and  (g)  added;  eff.  11-13- 

98 60974 

247.17  Revised:  eff.  11-13-98 60974 

268  Effective  date  confirmation 

51606 

Authority  citation  revised 17729 

258.21  (d)  added 40713 

258.23  (e)  added 40713 

258.60  (b)(3)  added 40713 

258.74  (e),  (g)  and  (k)  revised 17729 

260.31  (d)  added 59290 

Regulation    at    62     FR    59290 

withdrawn 67736 

261.2  (c)(4)   Table    1.    (c)(3)   and 
(eXlKill)  revised:  eff.  8-24-98 
28636 

261.3  (a)(2)(l)   and   (ill)   revised: 

eff.  8-24-98 28637 

261.4  (a)(15)  added 18635 

(a)(9)(iii)  and  (16)  added:  (b)(7) 

revised:  eff.  8-24-98 28637 

(a)(16)  added 33823 

261.5  (j)  amended 24968 

261.6  (a)(3)(iv)(A)  and  (C)  amend- 
ed  24968 

261.32  Table  amended:  eff.  11-4-98 
24625 

261.33  (n  table  amended;  eff.  11- 

4-98 24625 

261.38  Added 33823 

261  Appendix  DC  amended 55347.  63463 

Appendixes      VII      and      VIII 

amended:  eff.  11-4-98 24625 

264.15  (b)(4)  revised 64656 

264.73  (b)(6)  revised 64656 

264.1030  (d)  added 52641 

(b)(3)  and  (c)  revised;  (e)  added 

64656 

264.1031  Amended 64657 

264.1033  (a)(2)  revised 64657 

264.105C  (g)  added 52641 

(b)(3),  (c)  and  (f)  revised 64657 

264.1060  Revised 64657 

264.1062  (b)(2)  and  (3)  revised 64656 

264.1064  (g)(6)  and  (m)  revised 6465B 

264.1080  (e)  added 52642 

(b)(1)  and  (c)  revised 64655 

(f)  and  (g)  added 11131 


(f)  and  (g)  removed 19838 

264.1082  (b).  (c)(2)(ix)(A),  (B).  (3) 

and  (4)(il)  revised 64658 

264.1083  (a)(2)  and  (b)(1)  revised 
64658 

264.1084  (c)(2)(lli)  introductory 
text,  (B).  (f)(3)(i)(D)(4)  and 
(Hi)  revised;  (e)(4),  (f)(4)  and 
(j)(2)(iil)  added 64659 

264.1085  (b)(2).  (d)(l)(lil),  and 
(2)(i)(B)  revised;  (e)(2)(iii) 
added 64659 

264.1086  (c)(2).  (4)(1).  (d)(2).  (4)(i) 
and  (g)  introductory  text  re- 
vised  64659 

264.1087  (c)(3)(ii)  and  (7)  revised 
64660 

264.1089  (a).  (b)(l)(ii)(B)  and  (f)(1) 

revised;  (j)  added 64660 

265.15  (b)(4)  revised 64661 

265.73  (b)(6)  revised 64661 

265.1030  (c)  added 52642 

(b)(3)  revised:  (d)  added 64661 

265.1033  (a)(2)  and  (f)(2)(vi)(B)  re- 
vised  64661 

265.1050  (f)  added 52642 

(b)(3)  and  (e)  revised 64661 

265.1060  Revised 64662 

265.1062  (b)(2)  and  (3)  revised 64662 

265.1064  (g)(6)  and  (m)  revised 64662 

265.1080  (e)  added 52642 

(b)(1)  and  (c)  introductory  text 

revised 64662 

(f)  and  (g)  added 11139 

(f)  and  (g)  removed 19838 

265.1081  Amended 64662 

265.1082  Revised 64662 

265.1083  (b).  (c)(2)(l),  (ixKA).  (B), 

(3)  and  (4)(11)  revised 64663 

265.1084  (a)(3)(v)  and  (b)(3)(v) 
added;  (a)(2),  (3)(ii)(B),  (ill) 
introductory  text,  (A),  (F) 
introductory  text,  (G)  intro- 
ductory text.  (i).  (Iv).  (4)(iv), 
(b)(1).  (3)(11)(B),  (lii)  Intro- 
ductory text.  (F)  Introduc- 
tory text.  (G)  introductory 
text,  (iv).  (8)(iii).  (9)(lv)  and 
(d)(5)(il)  revised 64664 

265.1085  (c)(2)(iii)  introductory 
text.  (B)  and  (f)(3)(l)(D)(4)  re- 
vised; (e)(4),  (f)(4)  and 
(j)(2)(iii)  added 64666 

265.1086  (b)(2).  (d)(l)(iil)  and 
(2)(1)(B)  revised;  (e)(2)(iii) 
added 64666 
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265.1087  (c)(4)(l).  (d)(4)(l)  and  (g) 
introductory  text  revised 64666 

265.1088  (c)(3)(ll)  and  (7)  revised 
64667 

265.1090  (a).  (b)(l)(il)(B)  and  (fXD 

revised;  (j)  added 64667 

265  Appendix  VI  revised 64668 

268  2  (i)  revised;  (k)  added;  eff.  8- 

24-98 28639 

268.3  (d)  added;  eff.  8-24-98 28639 

268.4  {a)(2)(il)  and  (111)  revised; 

eff.  8-24-98 28639 

268.7  (a)(1).  (3)(11),  (7).  (b)(1).  (2). 
(5)  and  (6)  revised;  (a)(2).  (3) 
introductory  text,  (4).  (5)  In- 
troductory text.  (6),  (b)(3)  in- 
troductory text.  (11)  table 
and  (4)  introductory  text 
ajnended;  (a)(2)(i),  (b)(4)(lv), 
(V)  and  (e)  added;  eff.  8-24-98 
28639 

268.33  Added;  eff.  11-4-98 24625 

(b)  removed;  (c)  and  (d)  redes- 

igrnated  as  (b)  and  (c);  new 
(b)  Introductory  text  and 
new  (c)  revised 35149 

268.34  Revised;  eff.  8-24-98 28641 

268.39  (c)  revised 37699 

268.40  (g)  amended 45572 

Table  amended;  eff.  11-4-98 24625 

(e)  and  table  revised;  (h)  added; 

eff.  8-24-98 28641 

Table  amended 35149 

268.42  (a)  introductory  text  re- 
vised; (a)(1).  (2)  and  (3)  re- 
moved; eff.  8-24-98 28738 

268.44  (a)  and  (h)  revised;  (m) 
added;  (p)  removed 64509 

(h)(3)  redesignated  as  (h)(5); 
new  (h)(3)  and  (4)  added;  eff. 
8-24-98 28738 

268.45  (a)  introductory  text, 
(d)(3)  and  (4)  revised;  eff.  a- 
24-98 28738 

268.48  (a)  table  amended 45572 

(a)  table  amended;  eff.  11-4-98 

24626 

(a)  table  revised;  eff.  8-24-98 28739 

268.49  Added:  eff.  8-24-98 28751 

268    Appendixes    VII    and    Vm 

amended;  eff.  8-24-98 28752 

Appendix  VII  corrected 31266 

270.14  (b)(5)  revised 64671 

270.42     (j)    added;     Appendix    I 

amended 33829 

270.72  (b)(8)  added 33829 


271  State  hazardous  waste  man- 
agement program  authoriza- 
tions   431 11.  47947.  49163.  52951. 

61175.62262.62521.67572 
Regulation  at  62  FR  29301  eff. 

date  corrected  to  12-30-97 683 

State  hazardous  waste  man- 
agement program  authoriza- 
tions  2167.  4587.  6666.  24453 

271.1  (j)  Table  1  amended 45572 

(j)  Tables  1  and  2  amended;  eff. 

11-4-98 24627 

(j)  Tables  1  and  2  amended;  eff. 

8-24-98 28753 

(j)  Table  2  amended 35150 

272.501  Added 2898 

272.951  Added 67583 

272.1601  Revised 23224 

272.1851  Revised;  eff.  7-14-98 23676 

272.2201  Added 49169 

272  Appendix  A  amended 49170.  67584 

Appendix  A  amended 2899,  23225 

Appendix  A  Eimended;  eff.  7-14- 

98 23677 

279.10  (1)  revised;  eff.  7-6-98 24969 

279.22  (d)  revised;  eff.  7-6-98 24969 

279.45  (h)  revised;  eff.  7-6-98 24969 

279.54  (g)  revised;  eff.  7-6-98 24969 

279.64  (g)  revised;  eff.  7-6-98 24969 

279.74  (b)  revised;  eff.  7-6-98 24969 

281  State  underground  storage 
tank  program  authorizations 
36698.49620 

State      underground     storage 
tank  program  authorizations 

4589,  6667,24453 

282.102  Added 4593 

282  Appendix  A  amended 4594 

300  Notice 42414,  62524 

300  Appendix  B  amended i5447,  35690. 

35974.  36998.  37522.  41292.  462 11. 

48950.  48951.  49445,  49621,  50446, 

50518,  50874,  52033.  53247.  55179. 

56106.  65225.  67737.  68216 

Appendix  B  amended 4398,  9949, 

11337.  11376.  19193.  20322.  25170, 
27865.  27856.  32761.  33856,  34133, 

34320 

302.4  Amended:  eff.  11-4-98 24627 

302.6  (c)  revised 13475 

310  Revised;  interim 8286 

355.40  (a)(2)(vl)  revised 13475 

372.65  Regulation  at  61  FR  38605 
eff.  date  corrected  to  2-10-98 


(a)  and  (b)  amended 19839 
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403  Authority  citation  revised 

403.8  (c)  and  (f)(6)  revised 

403.11  (b)(l)(l)(A)  and  (B)  revised 


38414 
38414 

.38414 


403.12  (1K4)  redesignated  as  (1)(5): 
(1)(3)  revised;  new  (1)(4)  added 

38414 

403.18  Revised 38414 

430  Revised 18635 

712.30  Regulation  at  61  FR  55787 
eff.  date  corrected  to  12-30-97 

684 

716.5  Re  vised 15773 

716.20  (b)(5)  added 15773 

716.25  Revised 15773 

716.30  (a)(1)  amended 15773 

716.35  (a)  Introductory  text  re- 
vised  15774 

716.45  (c)(3)  revised 15774 

716.60  (a)  revised 15774 

716.65  Revised 15774 

716.120  Regulation  at  61  FR  55787 
eff.  date  corrected  to  12-30-97 

684 

(a)  table,  (c)  table  and  (d)  table 

amended 15774 

721.325  Removed 51608 

721.370  Removed 51608 

721.390  Removed 51608 

721.400  Removed 51608 

721.405  Added 3419 

721.415  Removed 51608 

721.460  Removed 51608 

721.470  Removed 51608 

721.490  Removed 51608 

721.524  Added 3419 

721.526  Added 3419 

721.528  Added 3419 

721.537  Added 3419 

721.538  Added 3420 

721.539  Added 3420 

721.567  Added 3420 

721.637  Added 3421 

721.640  Added 3421 

721.641  Added 3421 

721.643  Added 3421 

721.655  Added 3421 

721.658  Added 3421 

721.700  Removed 9443 

721.720  Added 3422 

721.723  Added 3422 

721.977  Added , 3422 

721.980  Added 3422 

721.981  Added 3422 

721.1105  Added 3422 

721.1155  Added 3422 


721.1175  Removed 5160« 

721.1575  Removed 5160« 

721.1660    Regulation    at    61    FR 
52295  eff.  date  corrected  to 

12-30-97 673 

721.1705  Added 3423 

721.1805  Added 3423 

721.1907  Added 5742 

721.1930  Added 3423 

721.2050  Removed 5160« 

721.2082  Added 3423 

721.2091  Added 3423 

721.2094  Added 3424 

721.2122  Added 3424 

721.2145  Added 3425 

721.2170  Removed 51608 

721.2222  Added 3425 

721.2225    Regulation    at    61    FR 
33374  eff.  date  corrected  to  2- 

10-98 6668 

721.2280  Added 3425 

721.2345  Added 3425 

721.2350  Added 3425 

721.2535  Added 3425 

721.2650  Removed 51608 

721.2750  Removed 51608 

721.2805  Added 3426 

721.2815  Removed 35692 

Regulation  at  62  FR  35692  eff. 

date  corrected  to  12-30-97 686 

721.2840  Removed 9443 

721.2860  Removed 9443 

721.2880  Removed 9443 

721.2925  Added 3426 

721.2930  Removed 51608 

721.2940  Removed 9443 

721.3020  Removed 35691 

Regulation  at  62  FR  35691  eff. 

date  corrected  to  12-30-97 685 

721.3028  Removed 51608 

721.3040  Removed 35691 

Regulation  at  62  FR  35691  eff. 

date  corrected  to  12-30-97 685 

721.3060  Correctly  removed 40742 

721.3085  Added 3426 

721.3120  Removed 51608 

721.3155  Added 3426 

721.3200  Removed 9443 

721.3240  Removed 11609 

721.3254    Regulation    at    61    FR 
33375  eff.  date  corrected  to  2- 

9-98 6496 

721.3465  Added 3426 

721.3485  Added 3427 

721.3488  Added 3427 

721.3550  Added 595a3 
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(a)  corrected 63035 

721.3565  Added 3427 

721.3640  Removed 51608 

721.3764  Revised 42692 

721.3870  Removed 51608 

721.4020  Removed 51608 

721.4085  Added 3427 

721.4090  Added 3427 

721.4095  Added 3428 

721.4158  Added 3428 

721.4220  Removed 51608 

721.4257  Added 3428 

721.4259  Added 3428 

721.4400  Removed 51608 

721.4462  Added 3428 

721.4464  Added 3428 

721.4465  Added 3428 

721.4467  Added 3429 

721.4468  Added 3429 

721.4469  Added 3429 

721.4476  Added 3429 

721.4484    Regrulatlon    at    62    FR 

27694  eff.  date  corrected  to  5- 

1-98 24120 

721.4589  Added 3429 

721.4640  Removed 9443 

721.4780  Removed 51608 

721.4790  Removed 51608 

721.4800  Removed 51608 

721.4886  Added 3430 

721.5225  (a)(2)(v)  revised 42692 

721.5255  Added 3430 

721.5279  Added 3430 

721.5280  Added 3430 

721.5281  Added 3430 

721.5547  Added 3431 

721.5549  Added 3431 

721.5645  Added 3431 

721.5650  Added 3431 

721.5705  Removed 51608 

721.5708  Added 3431 

721.5725  Added 3432 

721.5730  Added 3432 

Correctly  removed 9441 

721.5867  Added 23679 

721.5910  Removed ..51608 

721.5913  Added 3432 

721.5990  Removed 9443 

721.5995  Added 3432 

721.6045  Added 3432 

721.6075  Added 3432 

721.6078  Added » 3433 

721.6165  Added 3433 

721.6170  Added 3433 

721.6193  Added 64740 

721.6197  Added 3433 


721.6475 
721.6477 
721.6485 
721.6490 
721.6495 
721.6500 
721.6505 
721.6580 
721.6640 
721.6700 
721.6720 
721.6740 
721.6760 
721.6780 
721.6840 
721.6880 
721.6940 
721.6960 
721.7040 
721.7046 
721.7080 
721.7100 
721.7140 
721.7180 
721.7210 
721.7240 
721.7300 
721.7320 
721.7340 
721.7370 
721.7375 
721.7378 
721.7400 
721.7420 
721.7460 
721.7540 
721.7560 
721.7580 
721.7660 
721.7680 
721.7740 
721.7760 
721.8075 
721.8079 
721.8095 
721.8125 
721.8265 
721.8275 
721.8290 
721.8300 
721.8325 
721.8335 
721.8350 
721.8375 
721.8400 
721.8425 


Added 3433 

Added 3434 

Added 3434 

Added 3434 

Added 3434 

Removed 51606 

Added 3434 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

(a)(1)  revised 42692 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

(a)(1)  revised 42692 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Added 3434 

Added 3434 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Added 3435 

Added 3435 

Removed 9443 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

Removed 51608 

(a)(2)(lv)  added 42692 

Removed 51608 

Removed 51608 

Removed 51608 


Note 
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721.8475  Removed 51608 

721.8525  Removed 51608 

721.8550  Removed 51608 

721.8575  Removed 51608 

721.8600  Removed 51608 

721.8650  Removed 51608 

721.8780  Added 3435 

721.9005  Added 3435 

721.9010  Added 3436 

721.9080  Added 3436 

721.9240  Removed 51608 

721.9260  Removed 9443 

721.9265  Added 3436 

721.9270  Added 3436 

721.9285  Added 3436 

721.9320  Removed 51608 

721.9360  Removed 51608 

721.9420  Removed 51608 

721.9488  Added 3437 

721.9492  Added 3437 

721.9497  Added 3437 

721.9499  Added 3437 

721.9503  Added 3437 

721.9510  Removed 51608 

721.9515  Added 3437 

721.9518  Added 29648 

721.9525  Removed 51608 

721.9545  Added 3437 

721.9575  Added 3438 

721.9576  Added 3438 

721.9577  Added 3438 

721.9635  Added 3438 

721.9657  Added 3438 

721.9659  Added 3438 

721.9662  Added 3439 

(a)(2)(i)  corrected 9441 

721.9664  Added 3439 

721.9668  Added 9450 

721.9717  Added 3439 

721.9780  Removed 9443 

721.9825  Added 3439 

721.9830  Added 3440 

721.9840  Added 3440 

721.9870  Removed 51608 

721.9928  Added 3440 

721.9940  Removed 51608 

721.9962  Removed „ 9443 

721.9975  Removed 51608 

745  Authority  citation  revised 29919 

745.80-745.88  (Subpart  E)  Added; 

eff.  6-1-99 29919 

750.31    (c)(9)    introductory    text, 

(ii),  (lii)  and  (vli)  amended; 

eff.  8-28-98 35436 

761  Nomenclature  change;  eff.  8- 

28-98 35439 


Note   BoWtoce  pog«  number  Indlccrte  1997  changes. 


761.1  (b)  revised;  eff.  8-2^-98 35436 

761.2  Added;  eff.  a-28-98 35436 

761.3  Amended;  eff.  8-28-98 36437 

761.19  (b)  table  amended;  eff.  8- 
28-98 35439 

761.20  Heading,  (a)(4).  (c)(2)  and 

(5)  revised:  eff.  8-28-98 35439 

761.30  (a)(l)(lii)(A).  (B).  (C)  Intro- 
ductory text.  (/),  (2)  intro- 
ductory text,  (j),  (D), 
(b)(2)(ll).  (g).  (n)  and  (o)  re- 
moved; (a)(l)(ill)(C)(2)(n),  (Hi) 
and  (b)(2)(iii)  through  (vli) 
redesignated  as  (a)(l)(lli)(A), 
(B)  and  (b)(2)(ll)  through  (vi); 
(a)(l)(vi).  (xv)(D).  (b)(1).  (c). 
(d).  (e).  (h)(l)(li).  (1).  (j).  (k) 
and  (p)  revised;  (a)(l)(vli)(C), 
(X)  and  (XV)  amended; 
(a)(l)(xli)(I).  (J),  (h)(l)(lii) 
and   (q)   through   (u)   added; 

eff.  8-28-98 35440 

761.35  Added;  eff.  8-28-98 35443 

761.40  (a)(5).  (b).  (e)  and  (h)  re- 
vised; (k)  and  (1)  added;  eff. 

8-28-98 35443 

761.50-761.79   (Subpart  D)   Note 

removed;  eff.  8-28-98 35444 

761.50  Added;  eff.  8-28-98 35444 

761.60  (a)(4).  (5).  (6).  (d)  and  (f)(2) 
removed;  (b)(5)  and  (6)  redes- 
ignated as  (b)(6)  and  (7); 
(a){l),  (2),  (3).  (b)(l)(l)(B), 
(2)(iv)  introductory  text, 
(vl).  (3).  (4).  new  (6)(il).  (e) 
and  (i)(2)  revised;  (b)  intro- 
ductory text,  new  (5).  (6)(iil), 
(iv).  (g)(l)(lii),  (2)(ill)  and  (j) 
added;  (c)(3)  amended;  eff.  8- 
2a-98 35445 

761.61  Added;  eff.  8-28-98 36448 

761.62  Added;  eff.  8-28-98 35451 

761.63  Added;  eff.  8-28-98 35462 

761.64  Added;  eff.  ft-28-98 36452 

761.66  (a),  (b)  introductory  text, 

(l)(Ii),  (iv),  (c)(l)(iv),  (6).  (6), 
(7)  introductory  text  and  (8) 
revised;  (c)(4)  and  (d)(2)(ill) 
amended;  (c)(9),  (g)(7)  and  (j) 
redesignated  as  (c)(10),  (g)(8) 
and  (k);  (b)(2),  new  (c)(9), 
new  (g)(7),  (9)  and  new  (j) 
added;  eff.  8-28-98 35452 

761.71  Added;  eff.  8-28-98 36454 

761.72  Added;  eff.  8-28-98 35466 
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761.75     (b)(7)(l),     (11)     and     (111) 

amended;  eff.  &-28-98 35456 

761.77  Added;  eff.  8-28-98 35456 

761.79  Revised:  eff.  &-2S-98 35457 

761.80  (e)  and  (1)  added;  eff.  8-28- 

98 35460 

761.93  Revised;  eff.  8-28-98 35460 

761.97  (a)(1)  and  (2)  revised;  eff.  8- 

28-98 35460 

761.99  Added;  eff.  8-28-98 35461 

761.125    (a)(1),    (2)    and    (c)(4)(i) 

amended;  eff.  8-28-98 35461 

761.180  (a)(l)(lll),  (2)(lx),  (3),  (4). 

(b)(l)(lll)  and  (5)  added;  (b)(3) 

introductory     text     revised; 

(e)(1).   (2)  and  (3)  amended; 

eff.  8-2a-98 35461 

761.205  (f)  added;  eff.  8-28-98 35461 

761.207  (j)  revised;  eff.  8-28-98 36461 

761.215  (b)  introductory  text,  (c) 

introductory  text  and  (d)  In- 
troductory  text   revised;   (f) 

added;  eff.  8-28-98 35461 

761.218  (b)  revised;  eff.  8-28-98 35462 

761.240—761.257        (Subpart        M) 

Added;  eff.  8-28-98 35462 

761.260—761.274        (Subpart        N) 

Added;  eff.  8-28-98 35464 

761.280—761.298        (Subpart        O) 

Added;  eff.  8-28-98 35465 

761.300—761.316        (Subpart       P) 

Added:  eff.  8-28-98 35467 

761.320—761.326        (Subpart       Q) 

Added;  eff.  8-28-98 36468 

761.340—761.369       (Subpart       R) 

Added:  eff.  8-2a-98 36469 

761.360—761.378        (Subpart        S) 

Added;  eff.  8-28-98 35472 

761.380—761.398        (Subpart        T) 

Added:  eff.  8-28-98 35473 

799.1  (d)  added 43824 

799.9135—799.9780     (Subpart     H) 

Added 43824 

Proposed  Rules: 

1—799  (Ch.  I) 3686 

8       18352 

9 i4«937.  50152.  61482 

22     /. 9464.  25006 

50 55201 

18854 
51  ..'."..V..4i  138/44926^49184.  M262!  6^ 

66841 
26902 

52^   """W 

37526.  37527,  37832.  38949-38951. 


55. 


39199,  39202,  39795,  40493,  40783, 

41002,  41004,  41325,  41326,  41905, 

41906,  42079,  42087.  42088,  42221. 

43133.  43134.  43139.  43140.  43679, 

43681.  43684.  43959.  44104,  44247, 

44429,  44928,  44929.  45199,  46228, 

46229.  46451.  46938.  47399.  47784, 

48026,  48027,  48033,  48586,  48587, 

48972,  49184,  49188.  49462,  49648, 

49649.  50545,  50890,  52071,  52959, 

53277,  53588.  53589.  53997.  54409, 

54598.  54601.  55203.  55368.  55544, 

59311,  60052,  60318,  61483,  61942, 

61948,  62739.  63047,  63687,  64329. 

64543,  64794,  65046,  65634,  66040, 

66042,  66043,  66046,  66576,  66843. 

67034.  67035,  67320,  68246 

.456.  714,  1091,  1804,  1935.  2194,  3687, 

3693,  4205,  4206.  5339,  5484,  5489. 

5834,  6143,  6604,  6505,  6690.  6691, 

8156,  8894,  11386,  11387,  11643, 

11862—11865,  13154,  13385,  13587, 

13810,  13811,  14673.  15116.  15118. 

15344.  15920,  16465.  16751.  17349, 

17793,  18177.  19694,  19876,  20359. 

23239.  23707,  24058.  23414,  25191. 

25796,  26561,  26562,  26564,  27541, 

27895,  27897,  28958.  28960,  32172, 

32173.  33312.  33314.  34336,  34618, 

35167.  31196.  31197 

38047,45604 

2642 


58 59840 

59 67784 

9464.  25006 

60 36948.  44929.  44931.  45369,  46453, 

61065.  61483,  67788 

2194.  13587.  24515,  32783 

61 45369.  61483 

2194 

62 37008.  41906.  45777.  54601.  60817. 

65635.  67601 

2195.  3509,  5834,  11643,  13154,  13589, 

17793,  20158,  20159,  20360.  27542, 
29687.  34840 

63 38053,  44608,  44614,  45369,  46804, 

49052.  54410,  60566,  60674,  61065, 
61483.  65049,  66049,  67788 

2194.  6288.  14182,  15034.  15345,  18754. 

19200.  19582,  24515,  24765,  26564. 
27247.  28960,  29963,  31398,  34336 

68 19216 

69 23241,  30438 

70 36039.  37533.  46451 

7109,  14392,  23254 

72 28032.31197 


Note.  Bokffoc*  poge  number*  Indicate  1997  changM. 
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73 714,5773 

74 50456 

75 28032.31197 

76 25902 

79 47400,  60675 

80 37338.  60052.  63918 

23241,  30438,  31682 

81 36237,  41326,  41906.  42717,  44104. 

45199,  46229,  46234.  46238.  48972, 

52071.  52674.  55203.  62739,  63687. 

66578,  68246 

2804,  11865,  13385,  14673,  15344.  27247, 

33597,  33605 
82 36428 

5491,  5906,  32044 

85 66841,67818 

86 38053.  44754.  46937.  49649.  50152. 

61482 

8386,  23255 

88 20159 

89 50152.  61482.  67818 

28309 

90 42645 

3950 

91 .42645 

96 25902 

112 63812 

122 1536 

123 „ 1536 

131 38512,  42160 

10799,  16182,  18501 

136 51621 


141    36100.  42221.  43492,  59388.  59486. 

61953 

7606.  15674.  20038,  25430.  26137,  27020. 

34142 
142 36100.  42221,  59388,  59486.  61953 

7606,  15674.  19438.  20038.  25430,  27020, 

34142 
144 67035 

5907 

146 67035 

5907 

159 30166 

170 47544 

180     35760.  38513.  45377.  51397,  51994 

3057.  5907.  9494.  10352.  10722.  13156. 

19877.  20360 

185 3057,20360 

186 35760 

3057.  5907,  19877,  20360 

194 58792.  64334 

3863,  27901,  34347 

258 40714 

25430 


260 37183,  47401,  59332 

25430 

261 .V..".'....!37iM.  41605.47401,  47402 

18354,  25006,  25430,  25797 

262 62740 

263 62740 

264 11200,  19877.  25430 

265 11200,  19877,  25430 

266 25430 

268 60465 

270 25430 

271 67601 

272 67601 

23256,  23710 

273 37183,  47401 

279 '. 25006,  25430 

281 41326,  42222 

300 38239,  40029.  40033,  40784.  43684. 

44430,  44619.  46938,  47619,  47784, 

50450,  52072,  52074,  52674,  52961, 

60058.60199,61715 

3061,  6507,  10582,  11340,  13385.  13816, 

15126.  15346,  16465,  20361.  23256. 
28317.  28961 

350 31268 

370 31268 

372 39797 

6691.  16754 

430 18796 

439 42720 

440 2646 

441 66182.  67323 

7359 

442 34686 

444 6392.8386 

445 6426.  8387 

721 42090.  42732.  43297.  64795 

9169.  11643 

745 44621.  51622 

30302 

763 34348 

799 37833.  50546,  63299.  67036.  67038, 

67466 

5915,  14866,  14869.  14871.  15128,  15130. 

19694 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  51— Committee  for  Pur- 
chase From  People  Who  Are 
Blind  or  Severely  Disabled 
(Parts  51-1-51-99) 

51-2.4     (a)(4)(C)     removed;     (b) 

amended 66529 


60-1  Authoi 


Note:  Boldface  page  numbers  indicate  1997  changes. 
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ill 


51^.3  (b)(6)  and  (c)(1)  revised 66529 

51^.4  (c)  revised 66529 

51-5.2  (e)  added 16439 

51-5.3  (b)  amended 16439 

51-6.12  (c)  revised 66529 

51-6.14  Revised 66529 

Redesignated    as    51-6.15;    new 

51-6.14  added 16439 

51-6.15  Redesignated  from  51-6.14 

16439 

51-8.4  Amended 16440 

51-8.5  (a)  amended 16440 

51-9.401  (a)  amended 16440 

51-9.405  (a)  amended 16440 

51-10.170  (c)  amended 16440 

Chapter  60— Office  of  Federal 
Contract  Compliance  Pro- 
grams, Equal  Employment  Op- 
portunity, Department  of  Labor 
(Parts  60-1-60-999) 

60-1  Authority  citation  revised 

! 441S8 

60-1.2  Amended 66971 

60-1.3  Amended 441M,  66971 

60-1.4  (d)  amended 66971 

60-1.5    (b)(1).    (2),    (c)    and    (d) 

amended 66971 

6(^1.7  (a)(1),  (2).  (3).  (4).  (b)(1)  and 

(2)  amended 66971 

60-1.8  Revised 44188 

60-1.9  (a)  through  (d)  amended 66971 

60-1.10  Amended 66971 

60-1.12  Added 44188 

(a)  and  (d)  amended 66971 

60-1.20  Heading,  (a)  and  (d)  re- 
vised; (e),  (f)  and  (g)  added 

44189 

60-1.21  Amended 66971 

60-1.23  (b)  amended 66971 

60-1.24  (c)(3).  (4).  (5).  (d)  heading. 

(1)  and  (2)  amended 66971 

60-1.25  Amended 66971 

60-1.26  Revised 44190 

(a)(l)(vll).  (c)(1)  and  (3)  amend- 
ed  66971 

60-1.27  Revised 44191 

60-1.28  Amended 66971 

60-1.29  (a)  and  (b)  amended 66971 

60-1.30  Revised 44191 

60-1.31  Revised 44192 

60-1.32  Revised 44192 

60-1.34  (a)(4)  added 44192 

60-1.40  (c)  amended 66971 

60-1.41  (b)  amended 66971 


60-1.42  (a)  revised 44192 

(a)  amended 66971 

60-1.43  Revised 44192 

60-1.46  Amended 66971 

60-60  Removed 44192 

60-999.2     Table     revised     (0MB 

numbers) 66971 

Ctiapter  101- Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-11  (Subchapter  B)  Regulation 
at  61  FR  41001  eff.  date  ex- 
tended to  12-31-98 58922 

101-17—101-21  (Subchapter  D  Ai>- 
pendlx)  Temporary  Reg.  D-1 
added;  Interim 42070 

101-35  (Subchapter  F)  Regulation 
at  61  FR  41003  eff.  date  ex- 
tended to  8-8-99 27682 

101-37.100  Amended 43472 

101-37.600—101-37.610        (Subpart 

101-37.6)  Added 43472 

101-42—101-49  (Subchapter  H  Ap- 
pendix) Temporary  Reg.  H-29 
eff.  date  extended  to  1-15-99 

68217 

Temporary    Reg.    H-30   added; 
eff.  to  2-21-2000 8352 

101^3.000  Regulation  at  61  FR 
41353  eff.  date  extended  to  12- 
31-98 68217 

101-43.600—101^3.603  (Subpart 
101-43.6)  Regulation  at  61  FR 

41353  eff.  date  extended  to  12- 
31-98 68217 

101-43.4801  Regulation  at  61  FR 

41354  eff.  date  extended  to  12- 
31-98 68217 

101-46  Revised 5893 

101-46.201-2  Regulation  at  61  FR 

41355  eff.  date  extended  to  12- 
31-98 68217 

CtKipter  105— General  Services 
Administration  (Parts  105- 
1-105-999) 

105-60  Revised 60016 

105-60.402  Revised 64741 

105-60.402-1  Revised 64741 

105-60.402-2  Revised 64741 

105-71.126    (a),    (b)    introductory 

text  and  (1)  revised 45939,  45944 

105-72.306  (a),  (b)  and  (c)  revised 

45939,45944 


NcrrE:  Boidfoc*  peg*  numbers  indlcat*  1997  chcmgM. 
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Chapter  109— Department  of  En- 
ergy Property  Management 
Regulations  (Parts  109-1  —  109- 
99) 

Chapter  109  Revised 19616 

Chapter  300— General  (Ports  3(X)- 
1  -300-70) 

Chapter  300  Established 15950 

300-2  Authority  citation  cor- 
rectly added 36537 

300-2.20  Corrected 35537 

300-3.1  Corrected 35537 

Chapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

Chapter  301  Heading  revised 15954 

Corrected 35537 

301-1—301-2       (Subchapter       A) 

Heading  added 15954 

Corrected 35537 

301-1  Revised 15954 

301-2  Removed 15954 

Added 15855 

301-3—301-31       (Subchapter      B) 

Heading  added 15954 

Corrected 

301-3.1  Removed 15954 

301-3.2  Removed 15954 

301-3.3  Removed 15954 

301-3.4  Removed 15954 

301-3.5  Removed 15954 

301^  Removed 15954 

301-5  Removed 15954 

301-6  Removed 15954 

301-7  Removed 15954 

301-8  Removed 15954 

301-8.3  (b)(l)(ll)  revised;  (c)  re- 
moved; (d)  redesignated  as 
(c);   (a)(1),   (b)(l)(l)  and  new 

(c)  amended 42928 

301-9  Removed 15954 

301-10  Revised 15955 

301-10.106  (b)  correctly  revised 35537 

301-10.115  Corrected 35537 

301-10.164  Corrected 35537 

301-10.181  Corrected 36537 

301-10.200  (a)  corrected 35537 

301-10.262  Corrected 35537 

301-10.304  Heading  corrected 36637 

301-10.420  (a)  Introductory  text 
and    (d)    Introductory    text 

corrected 36537 

301-10.450  Corrected 35537 


301-11  Revised 15961 

301-11.7  Corrected 35537 

301-11.18  Corrected 35537 

301-11.306  Corrected 35537 

301-12  Revised 15965 

301-12.1  Table  corrected 35538 

301-13  Added 15966 

301-14  Removed 15954 

301-15  Removed 15954 

301-16  Removed 15954 

301-17  Removed 15954 

301-30  Added 15966 

301-31  Added 15966 

301-31.8  Corrected 35638 

301-31.12  Corrected 35538 

301-50—301-53      (Subchapter      C) 

Heading  added 15967 

Corrected 

301-50  Added 15967 

301-51  Added 15968 

301-51.1  (a)  and  (d)  corrected 35538 

301-51.2  Corrected 35538 

301-51.100    (Subpart    B)    Heading 

corrected 35538 

301-51.100  Introductory  text  and 

table  corrected 35538 

301-51.101  (b)  corrected 35538 

301-51.102  Corrected 35538 

301-51.103  Corrected 35538 

301-51.200  Table  corrected 35538 

301^1.201  Table  corrected 35538 

301-52  Added 15969 

301-52.5  Corrected 35568 

301-52.16  Corrected 35538 

301-53  Added 15970 

301-70—301-75     (Subchapter     D) 

Heading  added 15971 

Corrected 

301-70  Added 15971 

301-70.400  Corrected 35638 

301-71  Added 16974 

301-71.108  (a)  corrected 35538 

301-71.302  (d)  corrected 35538 

301-72  Added 16976 

301-72.3  (a)  corrected 35538 

301-72.203  Corrected 35538 

301-72.204  Corrected 36638 

301-73  Added 15978 

301-73.1  (b)  and  (c)  corrected 35538 

301-73.101  (b)(6)  corrected 35638 

301-73.201  Corrected 35638 

301-73.300  (a)  corrected 36538 

301-74  Added 15979 

301-74.6  Introductory  text  and  (b) 

corrected 36638 

301-74.8  Corrected 35538 
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301-75  Added 15980 

301-75.4  (b)  corrected 36538 

301-75.103  (a)  corrected 35538 

301-75.200  Corrected 35538 

301-75.204  Heading  corrected 35538 

Chapter  301  Appendix  A  revised 

63798 

Appendix  A  corrected 68217 

Appendix  A  corrected 8352,  8353 

Appendix  A  amended 26488 

Appendixes  C  and  D  added 15981 

Appendix  C  corrected 36538 

Appendixes  C  and  D  corrected 
36539 

Chapter  302— Relocation 
Allowances  (Parts  302-1-302-99) 

302-10  Authority  citation  revised 

5742 

302-10.200  Heading  and  (b)  re- 
vised   5742 

302-10.201  (d)  and  (e)  revised 5743 


302-10.202   Heading,   (a),   (b)   and 

(c)  revised 5743 

302-11  Authority  citation  revised 

14637 

302-11  Appendixes  A  through  D 

amended 14637 

Proposed  Rules: 

61-2 50547 

61-4 50547 

51-5 3530 

61-6 50547 

3530 

51-6 3630 

51-9 3530 

51-10 3630 

101-1 47179 

101-16 42444 

101-46 47179 

106-60 33023 

301-3 16936 

301-10 16936 


N 
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TITLE  42-PUBLIC  HEALTH 

Chapter  I— Public  Health  Service, 
Department  of  Health  and 
Human  Services  (Parts  1  —  199) 

51  Added 53564 

51.8  0MB  number  pending 5J567 

51.10  0MB  number  pending- 53567 

51.23  0MB  number  pending 53567 

51.25  0MB  number  pending 53566 

57.1104  (c)(1)  amended 51374 

57.1105  Revised 51374 

57.1106  Revised 51374 

61.30—61.38  (Subpart  B)  Author- 
ity citation  revised 9950 

61.30  Revised;  interim 9950 

61.33  Revised;  interim 9950 

61.34  Revised;  interim 9950 

61.35  Revised;  interim 9950 

61.36  Revised;  interim 9950 

61.37a  (b)(3)  concluding  text  des- 
ignated as  (b)(4);  (a),  (b)  In- 
troductory text  and  (4)  re- 
vised; interim 9950 

61.38  Revised:  interim 9951 

100  Authority  citation  revised 25778 

100.3  (c)  heading  and  (1)  amend- 
ed; (c)(2)  revised;  (c)(3)  added 

25778 

121  Added 16332 

Chapter  IV— Health  Care  Financ- 
ing Administration,  Department 
of  Health  and  Human  Sen/ices 
(Parts  400-499) 

400  Technical  correction 4595,  11417 

400.200  Amended;  interim 35065 

400.202  Amended 59098 

Amended;  interim 35065 

403.205  (d)  introductory  text  re- 
vised; Interim 35066 

405  Technical  correction 4595 

405.502  (g)  and  (h)  revised;  in- 
terim  689 

405.535  (b)  amended 59098 

409  Technical  correction 11417 

409.20  (a)  introductory  text,  (6), 
(7)  and  (b)(2)  revised;  (a)(8) 
removed;  interim 26306 

409.21  Added;  interim 26306 

409.24  Revised;  interim 26306 

409.25  Revised;  interim 26307 

409.26  Revised;  interim 26307 

409.27  Revised;  interim 26307 


409.30  Introductory  text  revised; 

interim 26307 

409.33  (a)  removed;  (b),  (c)  and  (d) 
redesignated  as  (a),  (b)  and 
(c);  new  (a)(1)  and  (2)  revised; 
interim 26307 

409.60  (c)(2)(i),  (11)  and  (111)  redes- 
ignated as  (c)(2)(il).  (Hi)  and 
(iv);  new  (c)(2)(l)  added;  in- 
terim  26307 

410  Technical  correction 4595,  11417 

Authority  citation  revised 20128 

410.10  (V)  and  (w)  added 20128 

410.27  (a)(l)(l)  revised;  interim 26307 

410.28  (a)(1)  revised;  interim 26307 

410.30  Redesignated  from  410.31 
34327 

410.31  Redesignated    as    410.30; 

new  410.31  added;  interim 34327 

410.32  (e)(1)  corrected 52034 

Revised 59098 

(e)(7)  added;  Interim 26308 

410.33  Added 59099 

410.34  (d)  introductory  text  and 

(4)  revised 59100 

410.37  Added 59100 

410.40  (b)(2)  and   (3)(ii)  revised; 

(b)(4)  added;  Interim 26308 

410.56  Added 59101 

410.57  Revised;  Interim 36066 

410.71  Added 20128 

410.73  Added 20128 

410.150  (b)(17)  and  (18)  added 20129 

(a)(2)  revised;  (b)(14)  added;  in- 
terim  26308 

410.152  (a)(l)(iv)  revised 20129 

(k)  amended 26357 

(1)  added;  interim 35066 

410.155  Revised 20129 

410.160  (b)(5)  and  (6)  added 59101 

411  Technical  correction 4595,  11417 

411.15   (a)(1)    revised;    (k)(6).    (7) 

and  (8)  added 59101 

(m)     heading     amended;     (p) 

added;  interim 26308 

(e)(2)  and  (3)  sunended;   (e)(4) 

added;  interim 35066 

411.355  (c)(5)  added;  interim 35066 

411.370  Added 1655 

411.372  Added 1655 

411.373  Added 1656 

411.375  Added 1656 

411.377  Added 1667 

411.378  Added 1667 

411.379  Added 1667 

411.380  Added 1667 
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411.382  Added 1657 

411.384  Added 1657 

411.386  Added 1657 

411.387  Added 1657 

411.388  Added 1667 

411.389  Added 1657 

412  Technical  correction 11417 

412.2  (c)(5)  revised 6868 

412.22  (f)  revised 26357 

412.105  (a)(1)  and  (f)(l)(v)  amend- 
ed: (f)(l)(vl)  and  (vli)  added 
26357 

412.108  Corrected 52034 

412.230  (e)(3)  amended 26357 

412.236  (a)(2)  amended 26357 

412.322  (a)(1)  amended 26357 

413  Authority  citation  revised 310. 

15737 
Technical  correction 11417 

413.1  (?)  revised;  interim 26309 

413.13  (c)(2)ffv)  added 26357 

413.30  (a)(1).  (2)  and  (c)  amended 

15737 

413.40  (c)(2)  revised 6868 

(c)(4)(ili)  and  (j)  revised 26358 

413.70  Revised 26358 

413.86  (b)  and  (g)(5)  amended; 
(&)(6)(i),  (ii)  and  (7)  revised 

26358 

413.92  Added 310 

413.106  (f)(1)  removed;  (c)(5). 
(f)(2).  (3)  and  (4)  redesignated 
as   (c)(6).   (f)(1).    (2)   and   (3); 

new  (c)(5)  added 5139 

Regulation  at  63  FR  5139  eff. 
date  corrected  to  4-10-98 15315 

413.134  (b)(1).  (li)(A).  (f)(1)  and  (2) 
heading  revised;  (g)(4)  redes- 
ignated as  (g)(5);  (f)(2)  intro- 
ductory text  and  new  (g)(4) 
added 1382 

413.300—413.321  (Subpart  I)  Head- 
ing revised;  interim 26309 

413.330-413.348        (Subpart        J) 

Added;  interim 26309 

414  Technical  correction. 4595 

414.2  Amended;  Interim 34328 

414.20  Revised 59101 

414.21  Added 59101 

414.22  (b)(4)  added 59102 

414.32  (b)  revised 59102 

414.48  (b)  revised 59102 

414.50  (a)  amended;  interim 34328 

414.62  Added 59102 

415.152  Amended 26359 

417  Authority  citation  revised 20130 


417.402  Revised;  interim 35066 

417.413  (d)(1)  and  (2)  introductory 
text  revised;  (d)(2)(Ili)  and  (8) 

added;  Interim 35066 

417.416  (d)(2)  revised;  (d)(3)  added 

20130 

417.426  (a)(4)  added;  interim 35066 

417.428  Revised;  interim 35067 

417.470  (a)  revised;  interim 63673 

417.472  (h)  added;  interim 63673 

(h)  revised;  interim 35067 

417.520   Redesignated   as   422.550; 

new  417.520  added;  Interim 35067 

417.522   Redesignated   as   422.552; 

interim 36067 

417.623  Redesignated   as   422.553; 
Interim 35067 

417.584  (e)  added:  Interim 35067 

417.600  Revised:  interim 35067 

417.602  Removed;  interim 35067 

417.604  Removed;  interim 35067 

417.605  Removed;  interim 36067 

417.606  Removed;  interim 36067 

417.608  Removed;  interim 35067 

417.609  Removed;  interim 36067 

417.610  Removed;  interim 36067 

417.612  Removed;  interim 35067 

417.614  Removed;  interim 35067 

417.616  Removed;  interim 36067 

417.617  Removed:  interim 35067 

417.618  Removed;  interim 36067 

417.620  Removed;  interim 36067 

417.622  Removed;  interim 35067 

417.624  Removed:  interim 36067 

417.626  Removed;  interim 35067 

417.630  Removed;  Interim 35067 

417.632  Removed:  interim 35067 

417.634  Removed:  interim 35067 

417.636  Removed:  interim 35067 

417.638  Removed;  interim 35067 

417.800  (a)  amended;  interim 35067 

418  Technical  correction 52034 

420.400—420.405       (Subpart       E) 

Added 31128 

422  Added 18134 

422.1-^22.10  (Subpart  A)  Added; 

interim 35068 

422.50—422.80  (Subpart  B)  Added: 

interim 35071 

422.100—422.132        (Subpart       C) 

Added:  interim 36077-" 

422.152—422.158       (Subpart       D) 

Added;  interim 35082 

422.200—422.220       (Subpart       E) 

Added;  interim 36086 
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422.249—422.268       (Subpart        F) 

Added;  interim 35090 

422.300—422.312       (Subpart       G) 

Added;  interim 36093 

422.350—422.356  (Subpart  H)  No- 
menclature change;  interim 
35098,  35099 

422.350  (b)  amended;  interim 25376 

(a)(1)  and  (b)  amended;  interim 
35098 

422.352  (a)(1)  and  (b)(2)  amended: 

(c)  revised;  interim 35098 

422.354  Introductory  text,  (a)(1). 
(2)  and  (c)  amended;  (b)  re- 
vised; interim 35098 

422.356  (a)(3)(ii)  amended;  in- 
terim  35098 

422.370  Added;  interim 25376 

Introductory  text  amended;  (1) 
and  (2)  redesignated  as  (a) 
and  (b);  interim 35098 

422.372  Added;  interim 26376 

Revised;  interim 35098 

422.374  Added;  interim 25377 

(b)  revised;  interim 35098 

422.376  Added;  interim 25377 

422.378  Added;  interim 25377 

422.380  Added;  interim 25377 

422.382  Added;  interim 25377 

422.384  Added;  interim 25378 

(b)(3)  revised;  interim 35098 

422.386  Added;  interim 26378 

422.388  Added;  interim 26379 

422.390  Added;  interim 26379 

422.400—422.404        (Subpart        I) 

Added;  interim 36099 

422.500—422.524       (Subpart       K) 

Added;  interim 35099 

422.550—422.553  (Subpart  L)  Head- 
ing added;  nomenclature 
change;  interim 35067 

422.550        Redesignated        from 

417.520;  interim 36067 

(b),  (c)(2)  and  (e)  amended; 
(d)(2)  revised;  interim 35106 

422.562        Redesignated        from 

417.522;  interim 35067 

(a)(1)  amended;  interim 35106 

422.553        Redesignated        from 

417.523;  interim 36067 

Amended;  interim 35106 

422.560—422.622       (Subpart       M) 

Added;  Interim 36107 

422.641—422.698       (Subpart       N) 

Added;  interim 36113 


422.750—422.760       (Subpart       O) 

Added;  interim 35115 

424  Decision 59818 

Technical  correction 11417 

424.3  Amended;  interim 26311 

424.20  Introductory  text  and  (a) 

revised;  interim 26311 

424.32  (a)(2)  revised 20130 

(a)(2)  revised;  (a)(5)  added;  in- 
terim  26311 

424.55  (b)(1)  and  (2)  revised 20130 

433.68  (e)(2)(iv)  amended 53572 

440  Technical  correction 11417 

440.70  (d)  revised 310 

441.10  (h)  through  (k)  redesig- 
nated as  (i)  through  (1);  new 
(h)  added 310 

441.15  (d)  added 310 

441.16  Redesignated    as    441.17; 

new  441.16  added 310 

(i)(l)(i)  revised 10731 

(h)(2).  (3)(i).  (i)  heading,  (1)(1). 
(li)  and  (1)  revised;  (i)(2) 
through  (5)  redesignated  as 
(1)(3)  through  (6);  (g)(7),  new 
(i)(2)  and  (m)  added 29664 

441.17  Redesignated  from  441.16 
310 

482.12  (c)(l)(v)  amended;  (c)(l)(vl) 

added;  (c)(4)(ii)  revised 20130 

(c)(5)  removed 33874 

482.45  Added 33876 

483.20  (d)  through  (f)  redesig- 
nated as  (k)  through  (m);  (b) 
and    (c)     revised;     new    (d) 

through  (j)  added 67211 

(b)(4)  revised;  interim 26311 

483.75  (h)(1)  revised;  interim 26311 

483.315  (Subpart  F)  Added 67212 

485  Technical  correction 11417 

485.603  (c)  revised 26359 

485.641  (b)(4)  revised 26359 

485.645  Revised 26358 

488  Technical  correction 11417 

489  Technical  correction 11417 

489.1  (e)  added 312 

489.10  (e)  and  (f)  added 312 

489.20  (8)  added;  interim 28312 

489.23  Added 561 1 1 

489.28  Added 312 

489.53  (a)(14)  added 56111 

489.60—489.73  (Subpart  F)  Added 

313 

489.60  Amended 29655 

489.62  Introductory  text  amended 

29655 
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TITLE  42   Chapter  IV-Con. 

489.65  (g)  added 29655 

489.66  (b)  and  (c)(1)  revised;  (e) 
added 29655 

489.67  (a)(1)  revised 10731 

(a)  revised;  (b)  through  (e)  re- 
desigrnated  as  (c)  through  (f); 

new  (b)  added 29656 

489.71  Revised 29656 

489.73  Redesignated    as    489.74; 

n«^w  489.73  added 29656 

489.74  Redesignated  from  489.73 
29656 

493  Authority  citation  revised 26732 

493.2  Amended 26732 

493.501  Removed 26732 

493.503  Removed 26732 

493.504  Removed 26732 

493.506  Removed 26732 

493.507  Removed 26732 

493.509  Removed 26732 

493.511  Removed 26732 

493.513  Removed 26732 

493.515  Removed 26732 

493.517  Removed 26732 

493.519  Removed 26732 

493.521  Removed 26732 

493.551  Added 26732 

493.553  Added 26732 

493.555  Added 26733 

493.557  Added 267: 

493.559  Added 26734 

493.561  Added 26734 

493.563  Added 26734 

493.565  Added 26736/ 

493.567  Added 26735 

493.569  Added 26735 

493.571  Added 26735 

493.573  Added 26735 

493.575  Added 26736 

493.803  (b)  revised;  (c)  added 26737 

493.1771  Added 26737 

493.1773  Added 26737 

(b)  through  (g)  corrected 32699 

493.1775  Revised 26737 

493.1776  Removed 26738 

493.1777  Revised 26738 

493.1780  Revised 26738 

498  Technical  correction 11417 

Proposed  Rules: 

50 9499 

84 53998 

400—499  (Ch.  IV) 55773 

2920,  7359.  10732,  13590,  30166 

401 14506 

403 14506 


405 14506.  25576.  26565,  30818 

410 14506.  30818,  33882 

411 1659,  11649.  14506 

412 25576.26565 

413 14506.  25576.  26565.  27251,  30818 

414 59267 

30818.33882 

415 30818 

416 66726 

7743.  32290 

421 13690 

424 1659.  2926,  11649,  30818 

435 1659,  11649 

447 14506 

455 1659,  11649 

466 14506 

473 14506 

482 66726 

7743 

485 66726 

7743,  30818 

488 32290 

489 66726 

7743 

493 14506 

1001 63689.65049 

187 

1003 14393 

1005 14393 

1006 14393 


TITLE  43-PUBLIC  LANDS: 
INTERIOR 


iSubtltle  A— Office  of  the  Secretary 
of  the  Interior  (Parts  1  —  199) 

11.18  (a)(4)  and  (5)  revised 60459 

11.33  (a)  amended 60459 

11.40  (a)  amended 60459 

20  Re  vised 53720 

Regulation  at  62  FR  53720  con- 
firmed;    authority    citation 

revised 34258 

20.201  (a)  revised 34259 

36.2  (h)  revised 52510 

Chapter  I— Bureau  of  Reclama- 
tion, Depxartment  of  the  interior 
(Parts  200-499) 

418  Revised 66467 
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Chapter  II— Bureau  of  Land  Man- 
agement, Department  of  ttie  In- 
terior (Parts  1000-9999) 

1862.0-3—1862.6  (Subpart  1860)  Re- 
moved  59821 

2090  Authority  citation  revised 

51376.52036 

2091.8   Redesignated   from   2111.4 

and  revised 52036 

2093.0-3—2093.5-1    (Subpart    2093) 

Ren  oved;  eff.  10-31-97 51376 

2110  Removed 52034 

2111.4  Redesignated  as  2091.8 52034 

2130  Removed 52034 

2201.1-2  (e)  added 23681 

2202.1  (Subpart  2202)  Removed 23682 

2760  Removed 62267 

3715.0-5  Amended 59822 

3715.7-1  (a)(2)(ii)  revised 59822 

3744.1—3744.2  (Subpart  3744)  Re- 
moved  65378 

3745.1  (Subpart  3745)  Removed 65378 

3811.2-7  Removed 65378 

3824.1  (Subpart  3824)  Removed 65378 

3825.0-3—3825.1  (Subpart  3825) 
Heading  revised;  nomen- 
clature change 65378 

4750.3-3  (b)  revised;  (c)  removed 

18340 

5040  Revised 13132 

5511.1-2  Removed;  eff.  10-31-97 51377 

5511.1-4  Removed;  eff.  10-31-97 51377 

5511.2-1  (a)  and  (b)  designation 

removed;  eff.  10-31-97 51377 

5511.2-5  Removed;  eff.  10-31-97 51377 

5511.4  (b)(2)  removed;  eff.  10-31-97 

51377 

8372  Notice 6075 

8560  Notice 6075 

Proposed  Rules: 

4  51822.  64544.  68244 

11634 

414  68492 

, 8160,  9992,  12068 

1820 51402 

2360 3531 

2620 14874 

3100 1936.9171 

3106 1936.9171 

3130 1936,9171 

3160 1936.9171 

3820 67602 

4200 13608 

4700 *0<67 


TITLE  44-EMERGENCY  MAN- 
AGEf^ENT  AND  ASSISTANCE 

Ctiapter  I— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

11  Authority  citation  revised 1066 

11.43  Revised;  interim 1066 

11.44  Removed;  interim 1067 

11.48  Revised;  interim 1067 

11.61  Revised;  interim 1068 

11.62  Revised;  interim 1069 

11.63  Revised;  interim 1069 

11.64  Revised;  interim 1069 

11.65  Revised;  interim 1069 

59  Authority  citation  revised 55715 

59.1  Amended 55715 

59.24  (a)  revised 55715 

60  Authority  citation  revised 55716 

60.2  (a)  revised 55716 

60.3  (f)  revised 55716 

61  Appendixes  A(l),  A(2)  and  A(3) 

amended 66029 

62  Appendix  A  amended 32761 

64  Authority  citation  revised 55716 

64.3  (a)(1)  table  amended;  (b)  re- 
vised  55716 

64.6  Table  amended  ...54387.  59291.  60663. 

62268 

Table  amended  ...6870,  6872.  9951.  13544. 

20323,  20324,  24749.  27497.  30643 

66  Authority  citation  revised  55717 

65.4  Tables  amended 51786.  54388, 

54391,61248,67738,67741 

Tables  amended:  interim 51789 

Tables  amended;  interim.... 3040.  10145, 
14824,  15096,  17732,  28262,  28266 

Tables  amended 3042,  10147,  11610. 

14822,  17733.  28268,  28269 

65.14  Revised 55717 

65.16    Revised 27857 

65  Appendix  A  removed 27857 

67.11  Flood  elevation  determina- 
tions   51792.  54393,  61249,  67743 

Flood     elevation     determina- 
tions....3044,  10150.  14827,  15099,  17735, 

28274,  28280 

70  Authority  citation  revised 55718 

70.1  Revised 55718 

70.3  (a)  revised 55719 

70.4  (a)  and  (b)  revised 55719 

70.5  (c)  revised 55719 

75  Authority  citation  revised 55719 

75.1  Revised - 55719 

75.10  Re  vised 55719 
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TITLE  44  Chapter  l-Con. 

75.11  (aK4),  (5)  and  (7)  revised 55719 

75.13  (c)  Revised 55719 

206  Waiver 52952 

206.2  (a)(3)  revised 17110 

206.206  Revised 17110 

(e)(2)  correctly  revised 24970 

206.226  (b)(3)  revised 5897 

206.440  Revised 17111 

Proposed  Rules: 

61 52304.  53589 

67 51822.  54410.  61259.  67819 

3063.  10168,  14874.  15133.  17793,  28322. 

28331 
206 62540.  62542 

10816.  24143.  25010 

TITLE  45-PUBLIC  WELFARE 

Subtitle  A— Department  of  Heatth 
and  Human  Services  (Parts 
1-199) 

Subtitle  A  Clarification 67688.  67689 

74.44  Corrected 51377 

144  Clariflcation 67688.  67689 

146  Authority  citation  revised         66961 

Clarification 67688.67689 

146.136   (Subpart   C)   Added;    in- 
terim  66961 

Ctiapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  tor  Children  and 
Families,  Deportment  of  Health 
and  Human  Services  (Parts 
200-299) 

205.40  Removed 64303 

205.41  Removed 64303 

205.42  Removed 64303 

205.43  Removed 64303 

232  Removed 64303 

233.120  Removed 64303 

235.111  Removed 64303 

235.112  Removed 64303 

235.113  Removed 64303 

250  Removed 64303 

251  Removed 64303 

255  Removed 64303 

256  Removed 64303 

257  Removed  64303 


Chapter  VI— National  Science 
Foundation  (Parts  600—699) 

672.24  Revised 32762 

Chapter  XI— National  Foundation 
on  the  Arts  and  the  Humanities 
(Parts  1100-1199) 

1110.1  Revised 66826 

1110.2  Amended 66826 

1110.13  (a),  (b)  and  (c)  revised 66826 

1156  Added 6876 

1180—1199  (Subchapter  E)  Head- 
ing revised 66530 

Chapter  XII— Corporation  for  Na- 
tional and  Community  Service 
(Parts  1200-1299) 

Chapter  XII  Heading  revised 4598 

1201  Revised 4598 

1215  Redesigmated  as  Part  2507 

26489 

Chapter  XIII— Office  of  Human 
Development  Services,  Depart- 
ment of  Health  and  Human 
Services  (Parts  1300-1399) 

1301.31  0MB  number 2313 

1302.2  Amended 34329 

1302.30—1302.32       (Subpart       D) 

Added 34329 

1304.20  (b)  heading.  (1).  (c)(4)  and 
(f)(1)  amended;  0MB  number 
2313 

1304.21  (b)(1)  amended 2313 

1304.22  0MB  number 2313 

1304.23  0MB  number 2313 

1304.40  (a)(2)  and  (3)  amended; 
OMB  number 2313 

1304.41  (b)  amended:  OMB  num- 

bgf 2314 

1304.50  (b)('3).  (d)(i')(iii)."'(e)(3)  Jin^^ 
Appendix  A  amended; 
(d)(l)<ix)  removed:  (d)(l)(x). 
(xl)  and  (xil)  redesignated  as 
(d)(lKlx).  (X)  and  (xi);  OMB 
number 2314 

1304.51  (aKlXlii)  amended:  OMB 
number 2314 

1304.52  (j)(l)  amended;  OMB  num- 
ber  2314 

1304.60  OMB  number 2314 

1305.2  (k)  through  (r)  redesig- 
nated as  (1)  through  (s);  (g). 
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(i)  and  new  (m)  revised;  new 

(k)  added 12657 

1305.3  (b)  and  (d)  amended;  0MB 
number 2314 

(a)  revised;  (b)  through  (f)  re- 
designated as  (c)  through  (g); 
new  (b)  added 12657 

1305.4  (a)  amended;  (b)  revised 12657 

1305.6  (b)  revised;  (c)  amended 12658 

1305.7  (c)  revised 12658 

1306.30  (c)  amended .-. 2314 

Chapter  XVI— Legal  Services 
Corporation  (Parts  1600-1699) 

1611  Appendix  A  revised 11376 

1630  Revised 68224 

Authority  citation  corrected 
1532 

1630.2  (e)  and  (f)  corrected 1532 

1630.3  (c)  Introductory  text  cor- 
rected  1532 

1630.12  (b)  corrected 1532 

1643  Added 67749 

Technical  correction 9310 

1644  Added 33254 

Ctiapter  XXV— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2599) 

2507  Redesignated  from  Part  1215 

and  revised 26489 

2510.20  Amended;  Interim 18137 

2516.710  Revised;  Interim 18137 

2517.710  Revised;  Interim 18137 

2519.710  Revised;  interim 18138 

2521.30  (h)  revised;  interim 18138 

2540.110  Revised;  Interim 18138 

Proposed  Rules: 

46  27794 

60 14059 

142 25272,  32784 

270 62124 

271 62124 

272 62124 

273 62124 

274 62124 

275 62124 

283 10264 

302 187,  14402 

303 52306 

187,  9172,  15351 

304 187,  14402 

307 10173,  14402 

670 29963 


672 30438 

673 30438 

1215 12068 

1302 65778 

1303 35554 

1602 11393 

1606 30440 

1623 30446 

1625 30440 

1644 8387 

2507 12068 

TITLE  46-SHIPPING 

Ctiapter  I— Coast  Guard,  Depxjrt- 
ment  of  Transportation  (Parts 
1-199) 

1.03-15  (h)(4)  added 67532 

2  Authority  citation  revised 67514 

2.01-25  (a)(l)(lx)  added;  (a)(2)  re- 
vised  67514 

4.05-10  Revised 19192 

8  Revised 67532 

31  Authority  citation  revised 67514 

31.01-3  Revised 67536 

31.40-30  Added 67514 

31.40-40  (b)  revised 67514 

56  Policy  statement 10547 

69.27  (b)(3),  (4)  and  (5)  redesig- 
nated as  (b)(4),   (5)  and  (6); 

new  (b)(3)  added 67536 

71  Authority  citation  revised 67514 

Policy  statement 10777 

71.15-5  Revised 67536 

71.75-13  Added 67514 

71.75-20  (a)  revised 67514 

91  Authority  citation  revised 67514 

91.15-5  Revised 67536 

91.60-30  Added 67514 

91.60-40  (b)  revised 67515 

107  Authority  citation  revised 67515 

107.205  Revised 67536 

107.415  Added 67515 

114.400  (b)  amended 64305 

115  Authority  citation  revised 67515 

115.925  Added 67515 

116.439  (e)  amended 64305 

116.500  (h)  amended 64305 

117.130  (b)  amended 64305 

117.150  (a)  amended 64305 

117.175  (f)(4)  amended 64305 

117.200  (a)(1)  through  (4)  amend- 
ed  64305 

117.210  (c)  amended 64305 

118.320  (c)(1)  amended 64305 


note; 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1997  THROUGH  JUNE  30,  1998 


TITLE  46  Chapter  l-Con. 

121.710  Amended 64306 

122.604  (a)  introductory  text,  (d) 
and    (e)    Introductory    text 

amended 64306 

126  Authority  citation  revised 67515 

126.480  Added 67515 

153.12  Introductory  text  revised 

67537 

154.19  (a)  introductory  text  re- 
vised  67537 

175  Authority  citation  revised 67515 

175.400  Amended 64306 

Corrected 65739 

175.540  (d)  added 67515 

176  Authority  citation  revised 67515 

176.925  Added 67515 

176.930  Revised 67515 

177.500  (j)(l)  amended:  (o)(l)  re- 
vised    64306 

178.330  (a)(4Xv)  amended 64306 

180.130  (b)  amended 64306 

180.210  (d)  amended 64306 

185.604  (a)  introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

189  Authority  citation  revised 67515 

189.60-30  Added 67515 

189.60-40  (b)  revised 67515 

Chapter  II— Maritime  Administra- 
tion, Department  of  Transpor- 
tation (Parts  200-399) 

201  Authority  citation  revised 9157 

201.2  Amended 9157 

201.21  Removed 9157 

201.85  Amended 9157 

201.86  Added 9157 

201.87  Amended 9157 

201.186  (Subpart  U)  Removed 9158 

221.1  (a)(1)  removed;  (a)(2)  and  (3) 

redesignated  as  (a)(1)  and  (2); 

(b)  amended 6880 

221.3  (f).  (k)  and  (tX2)  removed; 
(t)(l)  redesignated  as  (t);  (g) 
through  (j)  and  (1)  through 
(w)  redesignated  as  (f) 
through  (u)  ..*. 6880 

221.7  (bXlKli)  am&THjed;  (bXlXv) 

and  (2Xiv)  remove^ 6880 

221.11  (a)  introductory  text  and 

(1)  amended 6880 

221.13  (aXD  amended 6880 

(aXlXiii)  removed;  (aXlXlv)  re- 
designated as  (aXlXill);  (aX3) 
amended 6881 


221.15  (c)(4Xl)  amended 6881 

221.17  Amended 6881 

221.19  Amended 6881 

221.21—221.37    (Subpart    C)    Re- 
moved   6881 

221.61  Note  amended 6881 

360  Removed 28912 

382  Re  vised 3828 

383  Removed 61648 

Chapter  III— Coast  Guard  (Great 
Lakes  Pilotage),  Department  of 
Transportation  (Parts  400—499) 

401    Transferred    from    33    CFR 
Part  404;  authority  citation 

revised 36139 

401.100  Amended 35140 

401.110  (aX2)  and  (9)  revised 35139 

401.210  (aX4).    (7).    (8)    and    (b) 
amended 35140 

401.211  (aXD.  (b)  and  (e)  amended 
35140 

401.220  (b)  amended 35140 

401.230  (b)  amended 35139 

(c),  (d)  and  (e)  amended 35140 

401.240  (a),  (b)  and  (d)  amended 

35140 

401.250  (d)  revised 35139 

(c)  amended 35140 

401.320    (b),    (dX2).    (3)    and    (4) 

amended 35140 

401.330  (a)  amended 35140 

401.335  (aXl)  amended 35140 

401.340  (a)  and  (c)  amended 35140 

401.400  (c)  amended 35140 

401.405  Introductory  text  amend- 
ed  35140 

401.410  Introductory  text  amend- 
ed  35140 

401.420  (a)  amended 35140 

401.425  Amended 35140 

401.431  (e)  amended 35139 

(a),  (f)  and  (g)  amended 35140 

401.438  Amended 35140 

401.451  (aXD  amended 35140 

401.510  (b)(5)  amended 35139 

(bX2)  and  (3)  introductory  text 

amended 35140 

401.600  (a)  and  (b)  amended 35140 

401.615  (b)  amended 35140 

401.620  (a)  and  (b)  amended 35140 

401.645  Amended 35140 

401.650  Amended 35140 

401.700  (b)  amended 35140 

401.710  (d),  (e)  and  (g)  amended 

35140 
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401.720  (b)  amended 35140 

402  Transferred  from  33  CFR 
Part  405;  authority  citation 
revised 35139 

402.100  Amended 35140 

402.210  (a)  amended 35140 

402.320     (a)     introductory     text 

amended 35140 

403  Transferred  from  33  CFR 
Part  406;  authority  citation 
revised 35139 

403.100  Amended 35140 

403.120  (b)  amended 35140 

403.400  (c)  amended 35140 

404  Transferred    from    33    CFR 

Part  407 35139 

Authority  citation  revised 35140 

404.1  (a)  and  (b)  amended 35140 

404.10  (a)  amended 35140 

404  Appendixes  A  and  C  amended 

35140 

Chapter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

514.7  (g)(1)  revised 63463 

586  Petition  denial 54396 

586.2  Suspended 61649 

Proposed  Rules: 

1—199  (Ch.  I) 5767,  9916,  26756 

1   26566 

5 16731,27700 

10 5S548.  60122.  61585 

3070.  16024.  19580,  26566 

12   16024.  19580 

15 55548.  60122 

2939.  3070 

25 52057 

9980 

27  52057,  60939 

9980.  31958 

32 52057 

9980 

197 34840 

298 7744 

TITLE 
47-TELECOMMUNICATION 

Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Order 561 1 1 

0.231  (1)  revised 24124 

0.291  (d)  revised 1035 


0.311  (1)  existing  text  redesig- 
nated as  (i)(l);  (1)(2)  added 29658 

0.314  (e)(1)  and  (j)  revised 29658 

0.401  (aXDdIi)  added 24124 

0.408  Revised  (0MB  numbers) 52257 

0.441  Revised 51797 

0.443  Revised 51797 

0.453  Introductory  text  revised 51797 

0.455  Introductory  text  revised 51797 

0.460  (a)  revised 51797 

0.461  (a),  (h)  and  (1)  redesignated 
as  (a)(1),  (1)  and  (j);  (a)(2)  and 
new  (h)  added;  (d)(1).  (3).  (g) 
Introductory  text,  (3),  con- 
cluding text,  new  (1)(1).  (j), 
(k)  introductory  text  and  (3) 

revised 51797 

Corrected 25778 

(i)(l)  correctly  designated 25779 

0.467  (a)(1)  table  and  (2)  revised 

8140 

1  Deadline  establishment 2170 

Order 10153 

Petitions ; 24126 

1.4  (f)  and  (h)  introductory  text 

revised 24124 

1.46  (b)  and  (c)  revised 24124 

1.47  (b)  and  (d)  revised;  (h)  added 
1035 

(d)  revised 24125 

1.49  (a)  revised;  (f)  added 24125 

1.51  (e)  revised 24125 

1.52  Revised 24125 

1.80  (b)(4)  note  amended 26992 

1.401  (b)  revised 24125 

1.403  Re  vised 24125 

1.419  (d)  and  (e)  added 24125 

1.429  (d)  through  (h)  revised 24126 

1.720  Introductory  text  and  (h) 
revised;  (j)  added 1035 

1.721  (a)(5)  through  (8)  revised; 
(a)(9)  through  (14).  (c)  and  (d) 
added 1035 

1.722  Revised 1036 

1.724  (a),  (b)  and  (c)  revised;  (f) 
through  (j)  added 1037 

1.725  Revised 1037 

1.726  Revised 1037 

1.727  (b)  thorugh  (e)  revised;  (g) 

and  (h)  added 1038 

1.729  Revised 1038 

1.730  Removed 1039 

1.731  Heading  and  (a)  revised 1039 

1.732  (a)  through  (d)  and  (f)  re- 
vised; (h)  added 1039 
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TITLE  47   Chapter  l-Con. 

1.733  (a)  Introductory  text,  (2), 
(4),  (5).  (6)  and  (b)  through  (e) 
revised:  (f),  (g)  and  (h)  added 
1039 

1.734  (c)  revised;  (d)  added 1040 

1.735  (b),  (d).  (e)  and  (f)  revised 


1040 

1.736  Added 1041 

1.767  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

1.1103  Amended 29658 

1.1105  Table  amended 1041 

1.1157  (d)  added 59825 

1.1159  (e)  added 59825 

1.1162  (c)(1)  and  (2)  added 59825 

1.1206  (b)(1)  and  (2)  revised 24126 

1.1307    (b)(4)    introductory    text 

correctly  revised 61448 

1.1402  (c)  revised;  (1)  through  (m) 
added 12024 

1.1403  Heading  revised;  (e)  added 
(effective  date  pending) 12025 

1.1404  (g)(12)  and  (h)  through  (k) 
redesignated  as  (g)(13)  and 
(k)  through  (n);  new  (g)(12), 
(h),  (1)  and  (j)  added  (effec- 
tive date  pending) 12025 

1.1409  (e)  revised:  (f)  added  (effec- 
tive date  pending) 12025 

1.1417  Added  (effective  date  pend- 
ing)  12026 

1.1418  Added  (effective  date  pend- 
ing)  I. 12026 

1.2101  Revised..   2340 

1.2102  (a)  and  \b)  revised;  note 
added 2340 

(a)(10)  added:   (b)(4)  Introduc- 
tory text  revised 6103 

Correctly  revised 10780 

1.2103  (a)  revised:  (d)  added 2341 

1.2104  (d)  and  (g)  revised 2341 

1.2105  Revised 2341 

(a)(2)(x)  correctly  added 29958 

1.2107  (b)  and  (c)  revised 2342 

(c)  corrected 12659 

1.2108  (b)  and  (c)  revised 2343 

1.2109  (a),  (b)  and  (c)  revised 2343 

1.2110  (e)(4)(l)  revised 55356 

Revised 2343 

(f)(2)  corrected 12669 

(f)(4)(ll),  (HI)  and  (Iv)  revised 

17122 

1.2111  (c)  and  (d)  revised;  (e) 
added 2346 

1.2112  Added 2347 

1.2113  Added  .'. 2348 


2.106  Table  amended 6674 

2.803  (e)(3)  revised 31646 

2.1204  (a)(3)  and  (4)  revised 31646 

5.70  Added 55529 

11.11  Revised 29662 

11.13  Revised 2S663 

11.15  Re  vised 29663 

11.17  Introductory  text  amended 

29663 

11.19  Re  vised 29663 

11.21  Introductory  text  amended; 

(a)  revised 29663 

11.31  (b)  and  (c)  amended 29663 

11.35  Revised 29664 

11.41  Revised 29664 

11.46  Amended 29664 

11.51  (e)  through  (1)  redesignated 
as  (f)  through  (m);  new  (e) 
added:    (b)   and    (f)    through 

(m)  revised 29664 

11.52  (a)  amended;  (b),  (c),  (d)(1), 
(2)  and  (e)  Introductory  text 
revised 29665 

11.53  (a)(2)  revised 29666 

11.54  (b)(8)  through  (14)  redesig- 
nated as  (b)(9)  through  (15); 
new  (b)(8)  added:  (b)  intro- 
ductory text,  new  (10),  new 
(11).  new  (14),  (c)  and  (d)  re- 
vised  29666 

11.55  (a)  amended;  (c)  Introduc- 
tory text,' (4)  and  (7)  revised 


.29666 


11.61  (a)(l)(lll)  redesignated  as 
(a)(l)(v):  new  (a)(l)(lli),  (iv). 
(2)(11)(C).  (D).  (E)  and  (v) 
added:  (a)(l)(ll),  new  (v). 
(2)(il)(B).  (6)  and  (b)  revised 

29666 

15.120  Added 20133 

15.205  (d)(5)  added 58658 

15.209  (g)  revised 58658 

15.242  Added 58658 

20.3  Amended 2637 

20.18  Revised 2637 

20.20  Added 63871 

21.113  Heading  revised;  (d)  added 

55530 

21.940  Added 29668 

21.959  (a)(2)  revised 2348 

21.960  (b)(4)  and  (d)(1)  revised 2348 

22  Authority  citation  revised 20338 

22.137   (a)(1)   and   (2)  added;   (b) 

amended 10344 

22.369  Heading  revised;  (d)  added 

55530 


Note   Boklfoce  page  numbers  indtcot©  1997  changes. 


Note:  Boldfo 


JUNE  1998 
CHANGES  OCTOBER  1.  1997  THROUGH  JUNE  30.  1998 


125 


22.903  Revised 63872 

Removed 20338 

23.20  (f)  added 55530 

24  Deadline  establishment 2170 

Order 10153 

24.18  Added 55531 

24.304  (a)(2)  revised 2348 

24.309  (b)  and  (f)  revised 2348 

24.439  (a)(3)  added 10344 

24.704  (a)(2)  revised 2349 

24.709  (b)(9)  added 55356 

(b)(9)  revised 17122 

24.711  (b)  and  (c)  revised 2349 

24.712  (b)  added 2349 

(c)  correctly  designated  as  (b) 

12659 

24.716  (c)  and  (d)  revised 2349 

24.717  (c)  revised 2349 

24.839  (a)(1)  and  (2)  added 10344 

25.113  (b)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.115  (c)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.130  (d)  amended  (effective  date 
pending) 64172 

Regulation  at  62  FR  64172  eff. 
2-^98 6497 

25.131  (b)  and  (j)  revised  (effec- 
tive date  pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.137  Added  (effective  date  pend- 
ing)  64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.142  (d)  and  (e)  added 59295 

25.143  Corrected 51378 

25.145  Added  (0MB  number  pend- 
ing)  61456 

25.201  Amended 59296 

25.203  (i)  added 55531 

25.204  (g)  added 61457 

25.210  (b)  and  (c)  through  (j)  re- 
designated as  (c)  and  (e) 
through  (1);  new  (b)  and  new 

(d)  added 61457 

25.212  (c)  correctly  revised 51378 

25.259  Added 59296 

25.260  Added 59296 

26.105  Added 55531 

27.62  Added 55532 

27.203  (b)  revised 2349 


27.209  (d)  revised 2349 

27.324  (a)(3)  added;  (b)(3)  revised 

10344 

36.125  (a)(5)  revised 2124 

36.601  (c)  revised 2124 

36.612  (a)  introductory  text  re- 
vised   2124 

36.613  (a)  introductory  text 
amended 2124 

36.621  (a)(1)  and  (4)  introductory 
text  amended;  (a)(2),  (3), 
(4)(ii)(A)  and  (C)  revised 2124 

36.622  (a)  introductory  text  and 
(b)  introductory  text  revised 
2125 

36.631  (a)  through  (d)  revised 2125 

42.10  Removed 59604 

42.11  (a)  revised;  (c)  removed 59604 

43  Technical  correction 24120 

43.51  Regulation  at  61  FR  59200 

eff.  10-1-97 51378 

(d)  revised 64751 

43.61    (c)    added    (effective    date 

pending) 64752 

Regulation  at  62  FR  64752  eff. 

2-9-98;  corrected 5743 

Regulation  at  62  FR  45761  eff. 

1-23-98 8578 

52  Order 55762 

Waiver 64759 

52.7  (b)  revised;  (f)  added 55180 

52.11  (c)  and  (g)  revised;  (h)  and 

(1)  added 55180 

52.12  Added 55180 

52.13  (b)  revised;  (c)  through  (g) 
added 55181 

52.15  (d)  and  (e)  added 55182 

52.16  Added 55183 

52.32  Added  (0MB  number  pend- 
ing)  35160 

52.33  Added  (0MB  number  pend- 
ing)  35161 

53.207  Amended 34604 

54  Agency  practice  and  proce- 
dure rules 162 

54.101  (a)  introductory  text  and 

(b)  revised;  (a)(1)  amended 2125 

(a)(1)  corrected 33585 

54.201  Heading  revised;  (a)(2)  and 
(3)  redesignated  as  (a)(3)  and 
(4);  new  (a)(2)  added 2125 

54.301  Revised 2126 

(c)(5)  and  (d)(4)  correctly  re- 
vised; (c)(6).  (d)  heading,  in- 
troductory text,  (1)  and  (3) 
corrected 33585 
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TITLE  47   Chapter  I -Con. 

54.303  Revised 2128 

(b)(1)  correctly  revised 33586 

54.307  (a)(4)  revised 2128 

54.400  (a)  and  (d)  revised 2128 

54.401  (d)  amended 2128 

54.403  (d)  added 2128 

54.500  Revised 2128 

54.501  Revised 2129 

54.502  Revised 2129 

54.503  Revised 2129 

54.504  Heading,  (a),  (b)  heading, 
(1).  (2)  Introductory  text  and 
(V)  revised;  (b)(3)  and  (c)  re- 
designated as  (b)(4)  and  (d); 
new  (b)(3)  and  new  (c)  added; 

new  (b)(4)  amended 2129 

54.505  (bK4)  and  (D  added;  (d)  re- 
moved  2130 

54.506  Added 2130 

54.507  (c)  amended 56120 

(e)     and     (0     revised;     (gK4) 

amended 2130 

(a)  amended 3832 

(g)(4)  amended 27857 

54.511    (b)    and    (c)    revised;    (d) 

added 2130 

(c)(1)  introductory  text,  (1)  and 

(11)  corrected 33686 

54.517  (a)  revised 2131 

54.518  Added 2131 

Heading  corrected 33586 

54.519  Added 2131 

(a)(3)  corrected 33686 

54.603  Heading,   (b)(1)   Introduc- 
tory text,  (2)  and  (3)  revised 
2131 

54.604  Added 2131 

(a)  and  (c)  corrected 33586 

54.605  (d)  revised;  (e)  added 2131 

54.609  (a)  revised;  (c)  added 2131 

54.619  (b)  and  (d)  revised 2132 

54.623  (c)  amended 56120 

(e)  revised 2132 

(a)  amended 3832 

54.625  Added 2132 

54.703  (b)  and  (c)  amended 2132 

(a),  (b)  and  (c)  corrected 33586 

54.706  Revised 2132 

54.709  (a)(4)  revised;  (aX5)  added 

65038 

(a)  introductory   text  and  (3) 

revised 2132 

61.13— €1.17  Undesignated  center 
heading  and  sections  added 
35540 


61.20  Regulation  at  60  FR  16726 

eff.  6-13-96 51378 

Revised 59604 

61.21  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

61.22  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

61.58  (e)(1)  and  (2)  correctly  re- 
designated as  (0(1)  and  (2); 
(e)  reinstated;  CFR  correc- 
tion  13133 

61.72  (a)  introductory  text  re- 
vised  59604 

63.01  Regulation  at  60  FR  16727 

eff.  6-13-96 51378 

63.02  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.05  Regulation  at  60  FR  16727 

eff.  6-13-96 51378 

63.10  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised   (effective   date   pend- 
ing)  64752 

Regulation  at  62  FR  64752  eff. 
2-9-98 5743 

63.11  Regulation  at  60  FR  16727 

eff!  6-13-96 51378 

Revised   (effective   date   pend- 
ing)  64753 

Regulation  at  62  FR  64763  eft. 
2-9-98 6743 

63.12  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised   (effective   date   pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.13  Regulation  at  60  FR  16728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.14  Regulation  at  60  FR  16728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64764  eff. 
2-9-98 5743 

63.15  Regulation  at  60  FR  16728 

eff.  6-13-96 51378 

63.17  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

(b)     revised     (effective     date 
pending) 64754 
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Regulation  at  62  FR  64754  eff. 
2-9-98 

63.18  Regulation  at  60  FR  15729 

eff.  6-13-96 51378 

(e),  (h)  and  (1)  revised;  (k) 
added  (effective  date  pend- 
ing)  64755 

Regrulatlon  at  62  FR  64755  eff. 

2-9-98 5743 

(e)(4)(ii)(A)  corrected 24121 

63.19  Regrulatlon  at  60  FR  15732 

eff.  6-13-96 51378 

63.20  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.21  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

(a)  revised;  (e)  redesignated  as 

(h);  new  (e),  (f)  and  (g)  added 

(effective  date  pending) 64758 

Regulation  at  62  FR  64758  eff. 

2-9-98 5743 

64  Order 55762 

Waiver 58686.  60034.  64759 

Authority  citation  revised 64758 

Authority  citation  revised 20338 

Technical  correction 24120 

64.702  (d)(3)  removed 20338 

64.703  (a)(2)  and  (3M111)  amended; 
(a)(4)  added;  eff.  10-1-99 11617 

64.709  Added 11617 

(e)(2)  correctly  added 15316 

64.710  Added;  eff.  10-1-99 11617 

64.1001  (b).  (c)  and  (d)  revised  (ef- 
fective date  pending  In  part) 
64758 

64.1002  Revised  (effective  date 
pending) 64758 

64.1150  Regulation  at  62  FR  43481 

eff.  3-23-98 13798 

64.1300  (c)  and  (d)  revised 58686 

64.1903  (c)  stayed 16696 

64.2001—64.2009       (Subpart       U) 

Added 20338 

68.2  (1)(1)  and  (2)  corrected 54790 

(a)(3).    (d)    introductory    text 

and  (j)  revised;  (dK4)  added 

61654 

(j)(3)  correctly  designated;  (d) 
Introductory  text  and  (j)(3) 
corrected 25170 

68.3  Amended 61654 

Corrected 25170,  25171.  25172.  25173 

68.222  Removed 61664 

68.300  Revised 61664 

68.302  Revised 61664 


(b)(1)  note.  (2)  notes.  (cKD 
note.  (2)(iii)  and  illustrations 

corrected 25173 

68.304  Revised 61667 

68.306  Revised 61667 

(e)  correctly  revised;  illustra- 
tion corrected 25173 

68.308  Revised 61671 

Table  and  note  corrected; 
(b)(6)(i)  and  (11)  correctly  re- 
vised  25173 

(b)(7)(ll)(C)  and  (e)(l)(ii)  cor- 
rectly added;  (e)(l)(i)  cor- 
rectly designated;  (e)(2)(li) 
table  correctly  transferred 
to  (e)(2)(l);  (e)(l)(i)  table, 
new  (2)(1)  table.  (f)(3). 
(h)(l)(ll)  table  and  (ill)  cor- 
rected; second  (d)  through  (f) 

correctly  removed 25174 

68.310  Revised 61682 

(b)  table  correctly  revised 25174 

(a)(1).  (b)  introductory  text 
table.  (5).  table  and  illustra- 
tions corrected 25175 

68.312  Revised 61689 

68.314  Revised 61690 

68.316  Heading  revised 61691 

68.317  Heading  revised 61691 

68.318  Revised 61691 

69  Waiver 56120 

Clarification  and  waiver... 20334.  26495. 

26497 

69.4  (a)  revised;  (h)(6)  removed 56132 

69.30  (c)  revised;  (d)  added 65622 

69.111  (c)  revised 56132 

69.124  Correctly  revised 66030 

69.153  (c)(1)  and  (d)  revised;  (g) 

added 56132 

(h)  added 2132 

69.155  (c)  revised 56133 

69.612  (a)(3)  amended 2133 

69.616  (d)  amended 2133 

69.619  (b)  revised 2133 

73  Petition  denial 61692 

Petition  denial 165.  8578.  10345 

Application  for  review 5744 

Policy  statement 11376 

Reconsideration  petition 3832,  3833, 

13347.  17736,  24970,  28486 

Petition  denial 26992 

73.45  (c)  Introductory  text  and 

(2)  revised 33875 

73.54   (d)   introductory   text   re- 
vised  33876 

73.58  (f)  revised 33876 
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TITLE  47  Chapter  l-Con. 

73.68  (b)  and  (d)(1)  revised 33876 

73.69  (c)  and  (d)(5)  revised 33876 

73.151  (a)  Introductory  text  and 

(1)  introductory  text  revised 

33876 

73.202  (b)  table  amended 51799.  51800. 

53973.  54791,  55763,  59605,  63674. 

63675.  65764-65766,  66030,  66031. 

66295.  66530.  66826 

(b)  table  amended 164,  165, 

2350—2352,  3832—3835,  4195.  4398. 

5464.  5744.  6077—6079.  7308. 

8579—8581,  10346,  11378—11380. 

12412,  12413.  13545,  13646,  17123, 

17124,  18843,  19663,  23226,  24454. 

26993,  27212.  27498.  27499.  27858. 

27859.  30144,  30145,  32981.  34604 

Regrulation    at    63     FR    23226 

withdrawn 29668 

73.213  (a)  Introductory  text  re- 
vised  33876 

73.258  (d)  revised 33876 

73.312  (b)  revised 33877 

73.313  (c)(2)  and  (d)(2)  revised 33877 

73.503  Amended 33877 

73.561  (c)  and  (d)  revised 33877 

73.606  (b)  table  amended 6079 

73.622  (b)  through  (h)  revised 13552 

73.623  (c)  through  (f)  revised 13652 

73.624  (c)  revised 15784 

73.625  (c)(5)  added 13562 

73.682  (a)(22)(i)  and  (24)(iil)(A)  re- 
vised  20134 

73.1030  (a)  redesignated  as  (a)(1): 

(a)(2)  added 55532 

73.1350  (g)  revised 33877 

73.1560  (d)  revised 33877 

73.1680  (b)  Introductory  text  re- 
vised  33878 

73.1750  Revised 33878 

73.3542  (b)  revised 33878 

73.3644  (b)  introductory  text  re- 
vised  33878 

73.3549  Revised 33878 

73.3572  (a)(2)  revised 13562 

73.3612  Revised 16907 

73.3617  Added 33878 

74.24  (j)  added 55532 

74.32  Added 55537 

74.706  (d)  revised 13663 

74.734  (a)(4)  revised 33878 

74.751  (c)  revised 33878 

74.763  (b)  revised 33879 

74.784  (b)  revised 33879 

74.1231  (b)  introductory  text  re- 
vised  33879 


74.1234  (aK4)  revised 33879 

74.1235  (c)  revised;  (dXD.  (2)  and 

(3)  added 33879 

74.1251  (b)(6)  revised 33879 

74.1290  Added 33879 

76  Reconsideration  petition 17333 

76.5  (mm)(2)  revised;  (mm)(3)  and 

(4)  added 61031 

(qq)  revised 29667 

76.77  (a)  revised 16907 

76.613  Heading,  (b).  (c)  and  (d)  re- 
vised (effective  date  pending) 

61031 

Regulation  at  62  FR  61031  eff. 

3-13-98 15103 

76.620  Added 61031 

76.701  Regulation  at  62  FR  28373 

eff.  10-29-97 61034 

76.702  Regulation  at  62  FR  28373 

eff.  10-29-97 61034 

76.800  Added  (effective  date  pend- 
ing)  61031 

76.802  (a)  and  (g)  revised;  (1) 
added  (effective  date  pend- 
ing)  61031 

Regulation  at  62  FR  61031  eff. 
3-13-98 15103 

76.804  Added  (effective  date  pend- 
ing)  61032 

Regulation  at  62  FR  61081  eff. 
3-13-98 15103 

76.805  Added 61033 

76.806  Added 61034 

76.922  Regulation  at  62  FR  15127 

eff.  9^1-97 52952 

(b)(5)(i)  introductory  text  re- 
vised  53576 

76.934    (h)(6)(i)   and    (9)   revised: 

(h)(ll)  added 53576 

76.1502  (d)  existing  text  des- 
ignated as  (d)(2):  (d)(1)  added 

31934 

78.19  (c)   redesignated  as  (cXD; 

(c)(2)  added 55533 

(f)  tidded 55538 

80.5  Amended 29658 

80.19  Amended 29668 

80.21  (f)  added 55533 

80.59  (a),  (d)  introductory  text. 
(1)  introductory  text  and  (v) 
revised;  (d)(2)  added;  (e)  re- 
moved  29658 

80.101  (b)  amended 29659 

80.409    (b)(1)    introductory    text 

and  (f)(1)  revised 29669 
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80  802  (a)  introductory  text  re- 
vised  29660 

80  818  (b)  revised 29660 

80.819  (a)  Introductory  text  re- 
vised  29660 

80  822  Revised 29660 

80.851    Existing   text   deslgrnated 

aa  (a);  (b)  added 29660 

80.903  Revised 29660 

80.1067  (a)  revised 29880 

87.23  (a)  redeslgrnated  as  (aXD: 

(a)(2)  added 56W* 

90.7  Amended 52044 

90.129  (e)  revised 55534 

90.153   (a)(1)   and   (2)   added;   (b) 

amended 10845 

90.155  (d)  revised 52044 

90.177  Introductory  text  revised; 

(f)  added 55534 

90.203  (k)  revised 32590 

90.210  (k)(3)  revised;  (k)(6)  added 

52044 

90.350—90.363  (Subpart  M)  Head- 
ing revised 52043 

90.350  Amended 52044 

90.353  (d).  (e)  and  (f)  revised;  (1) 

added 520a 

90.359  Revised 52044 

90.361     Introductory     text     and 

(C)(2)(11KB)  revised 52044 

90.711  (a)  Introductory  text  re- 
vised  32590 

90.723  (e)  and  (f)  revised;  (g),  (h) 
and  (1)  redesignated  as  (1).  (j) 

and  (k);  (g)  and  (h)  added 32590 

90.729   (b)   and   (c)   Introductoi-y 

text  revised 32590 

90.733  (d),  (e)  and  (g)  revised 32591 

90.745  Added 32591 

90.769  Heading  revised 32591 

90.805  (c)  revised 2349 

90.812  (a)  and  (b)  revised 2349 

90.1011  Revised 32591 

90.1013  Revised 32591 

90.1015  Re  vised 32591 

90.1017  Revised 32591 

95.42  Added 5SW4 

95.192  (d)  added 55535 

95.206  (c)  added 55535 

95.405  (d)  added 55535 

95.816     (e)(2)     redesignated     as 
(d)(5);  (c)(6)  and  (e)  revised 
2350 

Corrected 12659 

95.840  Added 55535 

95.1003  (c)  added 55536 


97.13  (c)(1)  correctly  revised 61448 

97.203  (h)  added 55536 

97.205  (h)  added 55536 

101  Technical  correction 14039 

101.13  (d)  revised 6108 

101.15  (c)  revised 6103 

101.17  Added 6108 

101.31    (bK3)    Introductory    text 
and    (e)(l)(v)    revised;    (b)(6) 

added »**« 

(e)(lKvl)     and     (vll)     revised; 

(e)(l)(vlll)  added 10779 

101.45  (d)  revised 6108 

101.51  (a)  introductory  text  re- 
vised   6104 

101.53  (g)  added 6104 

(a)(1)  and  (2)  added 10345 

101.55  (a)  Introductory  text  and 
(b)(2)  revised 6104 

101.56  Added 6104 

101.57  (a)(1)  revised 9448 

(a)(l)(li)(B)  corrected 14039 

101.63  (a)  and  (d)  revised 6104 

101.64  Added 6104 

101.103  (1)(1)  and  (2)  added 6106 

(b)(3)  added M48 

(b)(3)  corrected 14089 

101.107  Table  amended 8105 

(a)  amended M48 

(a)  Footnote  8  corrected 14039 

101.109  Table  amended 6106 

101.113  (a)  amended 9448 

(a)  Footnote  8  corrected 14089 

101.115(c)(2)  table  amended 6105 

101.123  Heading  revised;  (e)  added 

55536 

(d)  added 55538 

(e)  correctly  designated 60664 

101.147  (V)  redesignated  as  (v)(l); 

new     (v)(l)     revised;     (v)(2) 

added 6105 

(a)  amended;  (u)  Introductory 

text  revised ^448 

(a)  Footnote  16  and  (u)  intro- 
ductory text  corrected 14039 

101.803  (a)  and  (d)  amended 9448 

(a)  Footnote  7  and  (d)  Foot- 
note 9  corrected 14039 

101.1111  Revised 26507 

Regulation  at  63  FR  26507  eff. 

date  corrected  to  7-13-98 27625 

101.1201—101.1209      (Subpart      N) 

Added 6106 

101.1209  Corrected 10781 


note:  Boidfac*  pag»  numb«f»  lndte<*»  1997  chano««. 
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TITLE  47 


Proposed  Rules: 


0—199  (Ch.  I) 15353,  26758,  27021,  35168 

0 16938,  26758 

1 55204.  55375.  60025.  60750.  65780. 

66321 

--  460.  770.  10180,  13610,  16188,  16938, 

17974.  26758,  28456,  29687 
2 „ 58932 

31684,  31685,  35558 

11 15806 

13 16938,26758 

15 52677 

31684,  34618 

18 20362.  34618 

20 53772,  58700,  60199 

21 60025,  65780 

770 

22 58700 

16938,  20364,  26138,  26758,  33890 

24 55375.  58700.  60750 

770.  16938,  26758 

25 58932 

11202,  31685 

26 770,  16938,  26758 

27 ......770,  16938,  26758 

32 Z. V,,^. 65053 

36 i .1 59842 

51 X 9749 

52 5481^,  56140.  63301 

53 ',: 9749 

54 :..51622.  65389 

23258,  27542,  28339 

61 25811 

64 54817,  56140.  63301.  63302 

1943.  9749.  20364.  26138,  32798,  33890 

68 


73 


.31685 


51824.  52677.  54006.  54007,  54819, 

55561.58935-58937, 

61719-61721.  61953.  63690,  65392, 

65781.  65782.  66323,  66324 

193,  194,  2354,  2355,  4206,  6144,  6698, 

6699,  7360,  7361.  8606,  10354,  10355, 

11400,  11401.  12426,  12427,  13027, 

13158,  13612,  13818,  17145,  17146, 

17799.  19226,  19699—19701.  20562, 

20563,  24517,  24518.  27544,  27902, 

30173,  33892,  34619—34622 

74  52677.  60025.  60750.  65392.  65780 

33892 

76 .'.".".'.'.'.5i'824'.  "52677.  61065 

1943,  24145,  27545 

79 3070 

80 16938,26758 

87 16938,  26758 

90 52078.  58700.  60199 

Note:  BoWfoce  pag«  number*  indicate  1997  change*. 


770.  16938,  26758,  35558 

95 770,  16938 

97 16938,  26758 

100 11202 

101 3075,  16938,  26758 

TITLE      48-FEDERAL      ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter    1    Federal    Acquisition 

Circular  No.  97-03 64912 

Small  entity  compliance  guide 
64952 

Federal    Acquisition    Circular 
No.  97-04 9048 

Small  entity  compliance  guide 
9069,  34080,  35726 

Federal    Acquisition    Circular 

No.  97-05 34058 

1.106  Table  amended  (0MB  num- 
bers)  9060.9051 

Table    amended    (0MB    num- 
bers); interim 35720 

1.201-1  (a)  amended 64940 

(b)(2)  amended 9069 

1.402  Amended 64914 

2.101  Regulation  at  61  FR  41468 

confirmed 64914 

Amended 64915 

4.602  Regulation  at  61  FR  67412 
confirmed 9050 

4.603  Regulation  at  61  FR  67412 
confirmed:  (a)  revised 9050 

4.703  (b)(3)  amended 64915 

4.705-3  (f)  amended 34060 

4.800  Amended 64917 

4.803  (a)(42)  removed 9052 

5.201  (b)(2)  amended 34079 

5.207  Regulation  at  61  FR  41468 

confirmed 64914 

6.001  (a)  amended 64917 

7.403  Regulation  at  61  FR  41468 
confirmed 64914 

8.002  Regulation  at  61  FR  41468 
confirmed 64914 

8.402  Regulation  at  61  FR  41468 

confirmed 64914 

8.404  (b)(4)  amended 64917 

(a)  amended 34079 

8.901—8.904  (Subpart  8.9)  Regula- 
tion at  61  FR  41468  confirmed 
64914 
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9.103  Regrulation  at  62  FR  44819 
confirmed 9053 

9.104  Regulation  at  62  FR  44820 
confirmed 9053 

9.203  (c)(1)  and  (d)  revised 34062 

9.508  Regulation  at  61  FR  41469 

confirmed 64914 

11.001  Amended 9051 

11.102  Revised 34062 

11.201  (d)  revised;  (e)  amended 34063 

11.204  (a)  and  (b)  revised 34063 

11.501  Revised 34064 

12.102  (d)(2)  and  (3)  revised 64917 

12.203  Amended 64917 

12.206  Amended 64917 

12.214  Revised 9054 

12.301  (c)(2)  amended 64917 

(b)(2)  revised;  Interim 35720 

12.303  (b)(1)  revised;  interim 35720 

12.602  (a)  and  (b)  amended 64917 

12.603  Regulation  at  61  FR  41469 
confirmed 64914 

13  Revised 64917 

13.103  Regulation  at  61  FR  41469 
confirmed 64914 

13.202  Regulation  at  61  FR  41469 
confirmed 64914 

14.206  Heading  revised;  interim 

35720 

14.502  (b)(4)     redesignated     as "" 
(b)(5);  new  (b)(4)  added;  in- 
terim   35721 

15.209  (b)(3)  revised 9055 

15.503  (a)(2)  revised;  interim 35721 

15.805-1    Regulation    at    61    FR 

41469  confirmed 64914 

16  Technical  correction 1532 

16.301-3  (a)(3)  removed 34073 

16.306  (c)  revised 34073 

16.402-1  (b)  Introductory  text  re- 
vised  51379 

16.40^2  (c)(1)  amended;  (c)(2)  re- 
moved; (c)(3)  redesignated  as 

(c)(2) 34073 

16.500  Regulation  at  61  FR  41469 

confirmed 64914 

16.701  Amended 64926 

16.703  (c)(l)(vl)  amended 64926 

17.200  Regulation  at  61  FR  41469 

confirmed 64914 

17.204  Regulation  at  61  FR  41470 

confirmed 64914 

19.000  (a)  Introductory  text  re- 
vised; (a)(6)  and  (7)  amended; 
(a)(8)  added;  interim 35721 


19.001  Regulation  at  62  FR  44820 

confirmed 9053 

Amended;  interim 35721 

19.201  Regulation  at  62  FR  44820 

confirmed 9053 

(b).  (c)  and  (d)  redesignated  as 
(c).  (d)  and  (e);  new  (b)  and 
(f)  added;  interim 35721 

19.202-6  Introductory  text  and  (a) 

revised;  interim 36722 

19.301—19.304        (Subpart       19.3) 

Heading  revised;  interim 35722 

19.302  Regulation  at  621  FR  44820 
confirmed;    (d)   introductory 

text  amended 9053 

(a),  (1)  and  (j)  revised;  (c)(1). 

(d)(l)(l).  (e)(1).  (g)(1).  (2)  and  " 

(h)(4)  amended 9055 

(d)  introductory  text  amended; 

interim 35722 

19.303  Heading  and  (c)  revised 9056 

19.304  Redesignated    as     19.306; 

new  19.304  added;  interim 35722 

19.305  Added;  interim 35723 

19.306  Redesignated  from  19.304; 
interim 35722 

(a)  amended;  (b)  redesignated 
as  (c);  new  (b)  added;  interim 
35723 

19.502-1    Regulation    at    61    FR 

41470  confirmed 64914 

19.508  Regulation  at  62  FR  44820 

confirmed 90S3 

19.601  Regulation  at  62  FR  44820 

confirmed 9053 

19.602-1    Regulation    at    62    FR 

44820  confirmed 9053 

19.602-2    Regulation    at    62    FR 

44820  confirmed 9053 

19.602-3    Regulation    at    62    FR 

44821  confirmed 9053 

19.701  Regulation  at  54  FR  30709 
confirmed;  revised 34064 

19.702  Regulation  at  54  FR  30709 
confirmed 34064 

(a)  introductory  text  and  (b)(4) 
revised;  (a)(1)  and  (2)  amend- 
ed  34065 

19.703  (a)(2)  and  (b)  amended 34065 

19.704  (a)(2)  through  (6)  redesig- 
nated as  (a)(7)  through  (11); 
new  (a)(2)  through  (6)  and  (d) 
added;  new  (a)(8)  and  (b) 
amended;  new  (a)(9).  (10).  (11) 

and  (c)  revised 34065 

19.705-1  Amended 34065 
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TITLE  48  Chapter  1-Con. 

19.705-4    Regulation    at    54    FR 

30709  confirmed 34064 

(d)(3)  through  (6)  redesignated 
as  (d)(4)  through  (7);  (b) 
amended;  (c),  (d)(1)  and  new 
(d)(5)  revised:  new  (d)(3) 
added 34066 

19.705-6    Regulation    at    54    FR 

30709  confirmed 34064 

Introductory  text,  (b)  and  (g) 
revised 34066 

19.705-7    Regulation    at    54    PR 

30709  confirmed 34064 

(b),  (c)  and  (D  revised;  (d) 
amended;  (h)  added 34066 

19.706  Regulation  at  54  FR  30710 

confirmed 34064 

(a)  designation  and  (b)  re- 
moved; (a)  introductory  text 
and  (a)(1)  through  (6)  redes- 
ignated as  (a)  through  (f); 
new  (e)  and  (f)  amended;  (g) 
added;  interim 34067 

19.708  Regulation  at  54  FR  30710 

confirmed 34064 

(b)(2)  revised;  (c)(1)  and  (2) 
amended;  Interim 34067 

19.811-1     (c)    introductory    text 

amended 64940 

19.1001  Revised 9057 

19.1003  Introductory  text  revised; 

(a)  amended 9067 

19.1006  (c)(l)(i)  amended 64926 

(b)(1)  amended....." 9057 

19.1101—19.1104     (Subpart     19.11) 

Added;  Interim 36724 

22.810  (g)  amended 34060 

22.1006  Regulation  at  61  FR  41470 

confirmed 64914 

22.1300—22.1308     (Subpart     22.13) 

Heading  revised 9068 

22.1300  Revised 9058 

22.1301  Revised 9058 

22.1302  (b)  amended 9058 

22.1303  (a)  Introductory  text. 
(b)(1).  (2)  and  (d)  amended 9058 

22.1304  (a)  and  (b)  amended 9068 

22.1305  Amended 9058 

22.1306  Amended 9058 

22.1307  Introductory  text  amend- 
ed  9038 

22.1308  (a)(1)  introductory  text 
amended;  (a)(l)(l)  and  (b)  re- 
vised   9058 

22.1401—22.1408     (Subpart     22.14) 

Heading  revised;  Interim 34074 


22.1401  Revised;  Interim 34074 

22.1402  Revised;  Interim 34074 

22.1403  (a)  Introductory  text  re- 
vised; (b)(1),  (2)  and  (d) 
amended;  Interim 34074 

22.1404  Revised;  interim 34074 

22.1405  Amended;  Interim 34074 

22.1406  Amended;  Interim 34074 

22.1407  Introductory  text  revised; 
interim 34074 

22.1408  (a)  Introductory  text  and 

(1)  revised;  interim 34074 

23.1004  (b)  amended 9051 

23.1000—23.1005  (Subpart  23.10) 
Regulation    at    62    FR    12697 

confirmed 9051 

25.105  (e)  revised 34076 

25.202  (d)  amended 34076 

25.207  (d)(1)  and  (2)  amended 34076 

26.305  (c)(2)  amended 34076 

25.402  (b)  revised 9060 

(a)(1).  (3)(i),  (ID  and  (g)  amend- 
ed  34076 

25.408  (a)(3)  and  (4)  amended 34076 

26.701    (a)(4)    and    (6)    amended; 

(a)(6)  added 34077 

26.1000  Revised 64930 

25.1002  (c)(2)  revised 64930 

(a)(1).  (2)  and  (3)(i)  amended 34076 

25.1003  (a)  and  (b)(1)  amended 34076 

27.406  (a)(l)(vll)  and  (vili)  amend- 
ed; (a)(l)(x)  added 34077 

29.401-6  (b)  introductory  text  and 

(c)(1)  amended 64930 

30.101  (c)  revised 9060 

31.002  Amended 34080 

31.109  (f)(3)  amended 9061 

31.205-6  Regulation  at  62  FR  270 

confirmed;  (p)(l)  revised 64931 

(p)  revised;  Interim 9067 

31.205-10  (a)(5)  revised 9067 

31.205-18  (a)  amended;  (c)  and  (d) 
heading  revised;  (e)(3)  added 

64932 

31.205-46  (a)(3)(lv)  revised 64933 

Regulation  at  62  FR  64933  con- 
firmed  34078 

31.205-52  Revised 9068 

32.502-12  (c)  amended 9061 

32.503-3  (b)(2)  amended 9061 

32.602  Regulation  at  61  FR  41470 
confirmed 64914 

32.603  Regulation  at  61  FR  41470 
confirmed 64914 

32.1103  (a)(1)  and  (b)(2)  amended 

64926 


note:  Boldface  page  number*  Indicate  1997  changes. 
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.64933 


.64914 


33.101  (b)(1)    amended;    (c)    re- 
moved  

33.102  Regulation  at  61  FR  41470 
confirmed 64914 

(a)  amended;  Interim 35724 

33.104  Regulation  at  61  FR  41470 
confirmed 

(a)(3)(iii)  redesignated  as 
(a)(3)(iv);  new  (a)(3)(ill) 
added;  new  (a)(3)(lv)(C)  re- 
moved; new  (a)(3)(lv)(D)  re- 
designated as  (a)(3)(iv)(C); 
new  (a)(3)(iv)(B)  and  (h)  re- 
vised (a)(4)(ii)(A).  (B).  (6)  and 
(e)  amended 64933 

(h)(5)  corrected 1532 

33.105  Regulation  at  61  FR  41470 
confirmed 64914 

34.001  Regulation  at  61  FR  41470 
confirmed 64914 

35.009  Amended 34060 

36.602-1  (a)(6)  correctly  removed; 
(a)(7)  correctly  redesignated 

as  new  (a)(6) 51379 

36.606  (e)  revised 34060 

37.103  Corrected 51379 

37.202  Regulation  at  61  FR  41470 

confirmed 64914 

38.000  Regulation  at  61  FR  41470 

confirmed 64914 

39  Regulation  at  61  FR  41470  con- 
firmed  6*91* 

39.002  Amended 9068 

39.103  Added 9068 

41.202  (c)(1)  amended 64926 

42  Heading  revised 9062 

42.000  Revised 9062 

42.001  Revised 9062 

42.002  Revised 9062 

42.003  Revised • 9062 

42.101—42.103  (Subpart  42.1)  Re- 
vised   9062 

42.201—42.203  (Subpart  42.2)  Re- 
vised   9062 

42.203  (a)  amended 64940 

42.301  Revised 9063 

42.302  (a)  introductory  text.  (11) 
introductory  text,  (iv).  (13). 
(20).  (32).  (61)  and  (63)  revised 
9063 

42.602  (c)(2)  and  (d)  revised 9064 

42.603  (a)  introductory  text  and 
(b)(1)  introductory  text 
amended 9064 

42.701  Amended 9064 


42.703-1  (a)  amended;  (c)  revised 

9064 

42.703-2  (d)  amended 9064 

42.704  (a),  (b)  and  (c)  revised 9064 

42.705-1  (b)(1)  revised 64915 

(a)  introductory  text.  (3).  (4). 

(b)(1).  (2)  and  (3)  revised 9064 

42.705-2  (b)(1)  revised 64916 

(a)(2)    introductory    text,    (iv) 

and  (b)  revised 9065 

42.705-3  (a)(2)  revised 9065 

42.1001—42.1008     (Subpart     42.10) 

Removed 64932 

42.1203  (b)  and  (c)  revised;  (d).  (e) 
and  (f)  redesignated  as  (f).  (g) 
and  (h);  new  (d)  and  new  (e) 
added ^9U 

(c)  corrected 1533 

42.1204  (b)  through  (e)  redesig- 
nated as  (c).  (e).  (h)  and  (i); 
heading,  (a)  introductory 
text.  (1),  (2)  introductory 
text  and  new  (e)  revised;  new 
(b).  new  (d),  (f)  and  (g)  added 

_.; 64935 

(g)  corrected 1533 

43.301  (a)(2)(iil)  amended 64926 

44.000  Revised 34060 

44.102  Removed 34060 

44.201  Heading  revised 34060 

44.201-1  Revised 34060 

44.201-2  Revised 34060 

44.201-3  Removed • 34060 

44.20M  Removed 34060 

44.202-1  (b)  and  (c)  revised 34060 

44.202-2    (a)    introductory    text 

amended 34060 

44.204  (b)  amended 9069 

Revised 34060 

45.607-2  (b)  amended 34080 

45.608-1    Regulation    at    61    FR 

41471  confirmed 64914 

45.608-5    Regulation    at    61    FR 

41471  confirmed 64914 

46.103  (d)  revised 9065 

46.104  (f)  revised 9065 

46.502  Amended 9065 

46.801  Regulation  at  61  FR  41471 

confirmed 64914 

47.301-3    (c)    introductory    text 

amended 9065 

47.303-17  (d)(1),  (2)  and  (e)  amend- 
ed  6*936 

48.104-3  Revised;  interim 34079 

49.002  (a)  amended 6**27 

49.501  Amended 64927 


Note: 
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TITLE  48  Chapter  1-Con. 

51.103  Regrulatlon  at  61  FR  41471 

confirmed 64914 

52.101  (e)(2)(l)  amended 64927 

52.102  Revised 64927 

52.102-1  Removed 64927 

52.102-2  Removed 64927 

52.204-5    Regulation    at    61    FR 

67413  confirmed 9050 

52.204-6    Regulation    at    61    FR 

67413  confirmed;  amended 9050 

52.211-1  Revised 34063 

52.211-2  Revised 34063 

52.212-1  Amended 9050.  34063 

52.212-3  Amended;  interim 35724 

52.212-4  Amended 9052 

52.212-5    Regulation    at    61    FR 

41471  confirmed 64914 

Amended 9062.  9058 

Amended;  interim 34075,  35725 

52.213-1  Revised 64927 

52.213-2        Introductory        text 

amended 64928 

52.213-3        Introductory        text 

amended 64928 

52.213-4  Added 64928 

Amended 9052,  9058,  34077 

Amended;  interim 34075 

52.215-2  Amended 9064 

52.216-7  Amended 64916 

Amended 9065 

-^.216-13  Amended 64916 

Corrected 1633 

Amended 9065 

52.216-15  Amended 64916 

Amended 9066 

52.219-1  Amended 9069 

Amended;  interim 35726 

52.219-2        Introductory         text 

amended;  interim 36725 

52.219-9  Amended 34067 

52.219-16    Regulation    at    54    FR 

30710  confirmed 34064 

Amended 34068 

52.219-22  Added:  interim 35726 

52.219-23  Added;  Interim 35726 

52.222-35  Amended 9059 

52.222-36  Revised;  interim 34076 

52.222-37  Amended 9059 

52.222-48    Regulation    at   61    FR 

41471  confirmed 64914 

52.223-5    Regrulatlon    at    62    FR 

12697  confirmed 9051 

Amended 9062 

52.225-11  Amended 34077 

52.230-1  Amended 9061 

52.230-2  Amended 9054 


52.230-3  Amended 9054 

52.230-5  Amended 9061 

52.233-2    Regulation    at    61    FR 

41471  confirmed 64914 

62.233-3    Regulation    at    61    FR 

41472  confirmed 64914 

52.239-1    Regulation    at    61    FR 

41472  confirmed 64914 

62.244-1  Removed 34061 

62.244-2  Revised 34061 

52.244-3  Removed 34062 

52.244-4   Amended;    heading   and 

introductory  text  revised 34062 

52.244-5        Introductory         text 

amended 34062 

52.244-6  Amended 9059 

52.247-64  (0  corrected 51379 

52.262-1  Revised 64928 

52.252-2  Revised 64929 

53  Technical  correction 648 

63.101  Amended 34080 

53.204-2  (a)  amended 64940 

53.209-1  (d)  amended 64937 

53.213  (a)  through  (e),  (f)(1)  and 

(2)  amended 64929 

Corrected 1532 

63.214  (c)  amended 64940 

63.216-1  (c)  amended 64940 

53.219  Regulation  at  61  FR  67413 

confirmed 9050 

(a)  and  (b)  amended 34068 

63.242-1  Amended 64935 

53.243  Amended 64929.  64936 

53.245  Regulation  at  61  FR  41472 

confirmed 64914 

63.249  (a)(2).  (3)  and  (4)  amended 

64940 

63.301-33  Revised 64941 

63.301-279  Revised 64942 

63.301-294   Regulation   at  61   FR 

67413  confirmed 9050 

Revised:  interim 34069 

53.301-1406  Revised 64938 

53.301-1435  Revised 64943 

63.301-1436  Revised 64947 

53.301-1437  Revised 64951 

Chapter  2— Department  of 
Defense  (Ports  200-299) 

201.107  Added 11528 

201.201-1  (c)  revised:  (d)  amended 

11528 

201.304  Amended 11528 

202.101  Amended 11528 

204.201  (c)  added:  (eKD  Introduc- 
tory text  and  (D)  revised 31936 
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204.202  (DdlKB)  and  (iv)  revised 

31935 

204.805  Amended 11528 

204.7300—204.7304  (Subpart  204.73) 

Added 15317 

204.7303  (aK2)  and  (4)  corrected 

20447 

209  Technical  correction 17124 

209.104-1  (gKiii)  added;  interim 

11851 

(g:)(i)(A)  introductory  text  and 

(7)  revised;  interim 14837 

209.104-70  (c)  added:  interim 11851 

(a)  revised;  interim 14837 

209.403  Amended 11528 

209.405-2  Added;  interim 14837 

209.409  Added:  Interim 14837 

212  Technical  correction 17124 

212.301  Amended 11528 

(DCiv)  added 15317 

212.503  (aXxli)  added;  Interim 11851 

213  Technical  correction 17124 

213  005  Added:  Interim 11851 

213.7001—213.7003-2  (Subpart 

213.70)  Added:  interim 33587 

214.205-5  (d)  amended 11528 

215.608  (a)(1)  amended 11528 

215.805-5     (a)(l)(AKi)     and     (2) 

amended 11528 

216.203-4  (d)(xvl)  amended 11529 

216.301  Removed 11529 

216.301-3  Removed 11529 

216.403-70  Removed 11529 

216.404  Revised 11529 

216.404-1  Redesignated  afl  216.405- 

1 11529 

216.404-2  Redesigmated  as  216.405- 

2 11529 

216.405-1       Redeslgrnated       from 

216.404-1 11529 

216  405-2       Redesignated       from 
216.404-2 11529 

216.405  Added 11529 

216.501  (a)(i)  and  (ii)  amended 11529 

216.505  Revised 11529 

216.506  Revised 11529 

217  Technical  correction 17124 

217.103—217.174     (Subpart     217.1) 

Revised 11529 

217.207  Added;  interim 11851 

217.503—217.504     (Subpart     217.5) 

Revised 11530 

219.702  (aXl)  and  (11)  amended 14640 

219.703  (a)  introductory  text  re- 
vised  11530 

219.800  Added;  interim 33587 


219.804-2  Added;  Interim 33587 

219.804-3  Added;  interim 33587 

219.805  Added;  interim 33588 

219.805-2  Added:  interim 33588 

219.806  Added;  interim 33588 

219.808  Added;  interim 33588 

219.808-1  Added;  interim 33588 

219.811  Added:  interim 33588 

219.811-1  Added:  interim 33588 

219.811-2  Added:  interim 33588 

219.811-3  Added:  interim 33588 

219.812  Added:  interim 33588 

219.7104  (b)  and  (d)  amended 11530 

222  Technical  correction 17124 

222.1304  Added;  interim 11851 

222.7300—222.7302  (Subpart  222.73) 

Added;  interim 31936 

223.404   (b)(3)   introductory   text 

and  (4)  revised 11531 

225.000-70  (c),  (j)  and  (m)  revised 

11531 

225.000-71  (a)(l)(l)  and  (c)(2)  re- 
vised  11531 

225.102  (a)(3MA)  revised;  (a)(3)(B) 
and  (C)  redesignated  as 
(a)(3)(C)       and       (D);       new 

(a)(3)(B)  added 11531 

225.105  Amended 11531 

225.109  (a)  and  (d)  introductory 

text  amended:  (d)(i)  added 11532 

225.109-70  Revised 11532 

225.302  (a)(lii)  and  (iv)  revised; 
(a)(v)  added;  (b)(i)  amended 

11532 

225.402  (a)(1)  revised 11532 

225.408  Revised 11532 

225.602  (3)  introductory  text  re- 
vised  11533 

225.603  (1)  redesignated  as  (a); 
new  (a)  revised;  (b)(lXD).  (E) 

and  (ii)  amended 11533 

225.605-70  Revised 11534 

225.872-1  (d)  removed;  interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.872-4    (c)    introductory    text 

and  (2)  amended 11534 

225.7005  Revised;  interim 5745 

(a)(4)  added 28284 

225.7007-1  Revised:  interim 5746 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7007-3  Revised;  interim 5745 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7007-4  Revised;  interim 5745 
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TITLE  48  Chapter  2-Con. 

Regrulatlon  at  63  FR  5745  con- 
firmed  28284 

225.7010-1   Introductory  text  re- 
vised; Interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7010-2  Revised;  Interim 5745 

Regnlation  at  63  FR  5745  con- 
firmed  28284 

225.7010-3  Revised;  Interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7011-4  (b)(3)  amended 11534 

225.7016-1  Revised;  interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7016-2  (b)  amended;  interim 

5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7016-3  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7019-1  (a)  revised;  Interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7019-3  (a)(l)(lii)  and  (Iv)  re- 
moved; (a)(l)(v),  (vi),  (vli) 
and  (b)  redesignated  as 
(aXlKiil),    (Iv).    (v)   and   (c); 

new  (b)  added;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

(b)(4)  added 28285 

225.7022-1  (b)  amended;  interim 

5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7022-2  (b)  revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7022-3  Revised;  Interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7303-4   Regulation   at   62   FR 

30831  confirmed 11527 

Revised 11534 

225.7400—225.7402  (Subpart  225.74) 

Added;  interim 31937 

225  Appendix  A  amended 11622 

226.103  Revised 11534 

226.104  Added 11534 

227.676  (b)  revised 11534 

229.101  (d)(i)  amended 11535 

231.205-6  (fXl)  revised;  interim 63036 


(a)(2)(l)(A)  through  (11)(B)  re- 
moved  14641 

231.205-70  Revised;  interim 7309 

(b)(4)  corrected 12862 

231.205-71  Removed 11535 

231.303  (3)  removed;  (4)  redesig- 
nated as  new  (3) 14641 

231.603  (1)  and  (2)  designation  re- 
moved  14641 

231.703  (1)  and  (2)  designation  re- 
moved  14641 

232.006  Added 11535 

232.006-5  Added 11535 

232.070  Added 11535 

232.071  Added 11535 

^2.072  Added 11535 

232.072-1  Added 11535 

232.072-2  Added 11535 

232.072-3  Added 11536 

232.102—232.108     (Subpart     232.1) 

Revised 11536 

232.202-4—232.207   (Subpart  232.2) 

Revised 11537 

232.502-1-71  (b)(3)  amended 11537 

232.970  Removed 11537 

232.970-1  Removed 11537 

232.970-2  Removed 11537 

232.1001—232.1007  (Subpart  232.10) 

Added ii537 

232.1101—232.1103  (Subpart  232.11) 

Added;  interim 27683 

233.204-70  Added 11537 

234.005-70  Amended 11537 

234.005-70   Regulation   at  62   FR 

9991  confirmed 11527 

234.005-71   Regulation   at  62   FR 

9991  confirmed 11527 

235.001  Revised 11537 

235.002  Removed 11533 

235.7000—235.7003-4  (Subpart 

235.70)  Revised;  Interim 34605 

235.7006    Regulation    at    62    FR 

37147  confirmed 11527 

236.102  (3)  and  (4)  redesignated  as 
(4)  and  (5);  new  (3)  added;  in- 
terim  11538 

236.274  (a)  revised;  Interim 11538 

236.570  (c)  revised;  Interim 11538 

236.602-2  Revised 11538 

236.602-4  Revised 11533 

236.609-70  (b)  revised 11539 

237.102  Removed 11539 

237.104  (f)(i)  amended 11539 

237.170  Removed 11539 

237.170-1  Removed 11539 

237.170-2  Removed I1539 


237.272  Red 
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237.170-3  Removed 11539 

237.201  Added 11539 

237.203  Revised 11539 

237  203-70  Redeslgrnated  as  237.270 

11539 

237.205  Redesignated  as  237.271 11539 

237.206  Redesignated  as  237.272 11539 

237.270  Redesignated        from 
237.203-70:  amended 11539 

237.271  Redesignated  from  237.205 
11539 

237.272  Redesignated  from  237.206 
11539 

239.7405  Revised 11539 

239.7406  (c)  introductory  text 
amended 11539 

241  Revised 11539 

242.302  Regulation  at  62  FR  9991 

confirmed 11527 

(a)(4)(A)  and  (19)  revised 11541 

242.1107-70  Regulation  at  62  FR 

9991  confirmed 11527 

Revised 11541 

243.204-70  Regulation  at  62   FR 

37147  confirmed 11527 

(b)  amended;  (c)  added 11541 

243.205-72   Regulation   at  62   FR 

37147  confirmed 11527 

Correctly  revised 17124 

245.7301  (c)  revised 31938 

246.703  Revised 6109 

246.704  (1)  removed;  (2)  through 
(5)  redesignated  as  (1) 
through  (4) 6109 

246.770  Removed 6109 

246.770-1  Removed 6109 

246.770-2  Removed 6109 

246.770-3  Removed 6109 

246.770-4  Removed 6109 

246.770-5  Removed 6109 

246.770-6  Removed 6109 

246.770-7  Removed 6109 

246.770-8  Removed 6109 

250.102-70  Added 11541 

250.201  (b)  amended 11541 

252.204-7004  Added 15317 

252.209-7001  Amended;  interim 14837 

252.209-7003  Added;  Interim 11862 

Corrected 16871 

Introductory  text  corrected 17124 

252.209-7004  Added;  interim 14837 

252.212-7001  Regulation  at  62  FR 

37147  confirmed 11527 

Amended 11541 

252.212-7002  Regulation  at  62  FR 

37147  confirmed 11527 


252.219-7009  Added;  interim 33688 

252.219-7010  Added;  interim 33588 

252.219-7011  Added;  interim 33588 

252.222-7005  Added;  interim 31936 

252.223-7004  Reinstated;  CFR  cor- 
rection  28486 

252.225-7001  Revised 11541 

252.225-7003  Revised 11542 

252.225-7006  Amended 11542 

252.225-7007  Revised 11542 

252.225-7008  Revised 11543 

252.225-7009  Amended 11544 

252.225-7010  Amended 11544 

252.225-7014  Amended 11544 

252.225-7016  Amended;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

252.225-7020  Added 11545 

252.225-7021  Added 11545 

(aX5)(l)  corrected 29061 

252.226-7026  Amended 11546 

252.225-7027  Revised 11546 

252.226-7029  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

252.225-7035  Revised 11546 

252.225-7036  Revised 11547 

252.225-7037  Revised 11548 

252.225-7403  Added;  interim 31887 

252.229-7004  Amended 11548 

252.232-7006  Removed 11548 

252.232-7009  Added;  interim 27683 

262.234-7000  Regulation  at  62  FR 

9991  confirmed 11527 

Amended 11548 

262.234-7001  Regulation  at  62  FR 

9992  confirmed 11527 

Revised 11548 

252.234-7005  Regulation  at  62  FR 

9992  confirmed 11527 

252.234-7006  Regulation  at  62  FR 

9992  confirmed 11527 

252.236-7010  Amended;  Interim 11549 

252.236-7012  Added;  interim 11549 

262.237-7019  Removed 11549 

252.241-7000     Introductory     text 

amended 11649 

252.241-7001     Introductory     text 

amended 11549 

252.241-7005  Amended 11549 

262.242-7005  Amended 11549 

252.243-7002  Revised 11549 

252.7027    Regulation    at    62    FR 

30832  confirmed 11527 

253.204-70  (c)(4)(xi)(A)  and  (C)  re- 
vised  11550 


note: 
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TITLE  48  Chapter  2-Con. 

(d)(5)(Iv)(B)(2)  revised 33589 

253.204-71  (g)(2)(ll)(A)  revised 33589 

Chapter  2  Appendix  G  amended 

11550 

Appendix  I  amended 11552 

Chapter  4— Department  of 
Agriculture  (Parts  400-499) 

Chapter  4  Policy  statement 9158 

Chapter  4— Department  of 
Agriculture  (Parts  400—499) 

401.170  Added 26994 

402.101  Amended 26994 

403.104-5  Removed 26995 

403.104-11        Redeslgrnated        as 

403.104-10 26995 

403.104-10  Redesl^ated  from 
403.104-11;  heading  and  (b)  re- 
vised  26995 

403.503  (b)(4)  amended 26995 

408  Nomenclature  change 26995 

409.403  Revised 26995 

411.171  Revised 26995 

411.404  Revised 26995 

416.404  Redesignated  as  416.405 26995 

416.404-2  Redesignated  as  416.405- 

2 26995 

416.405  Redesignated  as  416.406; 
new  416.405  redesignated 
from  416.404 26995 

416.405-2       Redesignated       from 

416.404-2 26995 

416.406  Redesignated  from  416.406 
26995 

419.201-73  (b)  revised 26995 

419.602-3  Revised 26995 

422.608  Removed 26995 

422.608-4  Removed.; 26995 

424.202  Redesignated  as  424.203 26995 

424.203  Redesignated  from  424.202 
26995 

425.202  Revised 26995 

425.203  Removed 26995 

425.204  Removed 26995 

432.111  Amended 26995 

434.001  Introductory  text  amend- 
ed  26995 

436.213  Added 26995 

436.213-2  Added 26995 

436.302  (Subpart  436.3)  Removed 

26995 

436.575  Revised 26996 

452.211-1  Redesignated  as  452.211- 

70 26996 


452.211-2  Redesignated  as  452.211- 

71 26996 

452.211-3  Redesignated  as  452.211- 

72 26996 

452.211-4  Redesignated  as  452.211- 

73 26996 

452.211-5  Redesignated  as  452.211- 

74 26996 

452.211-6  Redesignated  as  452.211- 

75 26996 

452.232-1  Redesignated  as  452.232- 

70 26996 

452.211-70      Redesignated      from 

452.211-1 26996 

452.211-71      Redesignated      from 

452.211-2 26996 

452.211-72      Redesignated      from 

452.211-3 26996 

452.211-73      Redesignated      from 

452.211-4 26996 

452.211-74      Redesignated      from 

452.211-5 26996 

452.232-75      Redesignated      from 

452.232-6 26996 

426  Added 26997 

452.226-70  Added 26998 

452.226-71  Added 26998 

452.226-72  Added 26998 

Chapter  5— General  Sen/Ices 
Administration  (Parts  500—599) 

Chapter  5  Small  entity  compli- 
ance guide 12969 

501.103  (b)  amended 19194 

503.104-10  Revised;  Interim 18844 

503.404  (a)  and  (b)  designation  re- 
moved; Interim 18844 

515.106-70  (a)  revised;  Interim 18844 

515.406-1  (b)  revised 19194 

532.902  Added;  Interim 12966 

532.905  (c)  added;  Interim 12966 

532.908  (a)  revised;  Interim..., 12966 

538.203-71  (a)  revised 19194 

552.203-71  Removed;  Interim 18844 

552.203-72  Removed;  Interim 18844 

552.203-73  Introductory  text  re- 
vised; Interim 18844 

552.212-71  Amended;  Interim 12967 

552.232-25  Added;  Interim 12967 

552.232-70  Revised;  Interim 12969 

552.238-72  Revised 19194 

552.238-77  Revised 19195 

552.270-1  Revised;  Interim 18844 

552.270-2  Removed;  Interim 18846 

552.270-3  Removed;  Interim 18846 
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562.270-4    Introductory    text    re- 
vised; interim 18846 

552.270-5  Removed;  Interim 18846 

552.270-6   Introductory    text    re- 
vised; Interim 18846 

552.270-20  Amended;  Interim 18846 

570.107  Added;  interim 18846 

570.204-4  Revised;  interim 18846 

570.303   (a)(7){l)   and   (8)   revised; 

interim 18846 

570.305  Revised;  Interim 18846 

570.306  Removed;  interim 18846 

570.307  Revised;  Interim 18847 

570.308-1  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 18847 

570.308-2  Revised;  interim 18847 

570.308-3  Revised;  interim 18847 

570.309  Revised;  Interim 18847 

570.310  Revised;  interim 18847 

570.401  Revised,  Interim 18847 

570.602-2    (c)(3),    (d),    (e)(3)    and 

(f)(3)  revised;  Interim 18847 

570.701  (c),  (d).  (f),  (g),  (h),  (j)  and 

(k)  revised;  interim 18847 

570.702  Revised;  interim 18847 

570.703  (a)(25)  removed;  (a)(26)  re- 
designated as  (a)(25) 18848 

570.704  Revised;  interim 18848 

Chapter  8— Department  of 
Veterans  Affairs  (Parts  800-899) 

801.301-70  (c)  revised  (0MB  num- 
bers)  17335 

810  Removed 17335 

811  Added 17335 

812  Revised 17338 

836.202  (a)  amended 17338 

836.206  Amended 17338 

833.102  Introductory  text  and  (b) 
amended 15318 

833.103  (a)(1)  revised;  (a)(2)(ll) 
amended;  (a)(3)  and  (4)  re- 
moved; (a)(5)  redesignated  as 
(a)(3);  new  (a)(3)(vl)  removed; 
new  (a)(3)(vll).  (vlll)  and  (ix) 
redesignated  as  (a)(3)(vl). 
(vli)  and  (vlll) 

833.103  (c)  removed;  (b)  redesig- 
nated as  new  (c);  new  (b)  and 
(f)  added;  (e)  revised 15319 

833.105  Removed 15319 

833.106  Revised 15319 

833.214  Added 15319 

852.210-70        Redesignated        as 

852.211-70 17338 


.15318 


852.210-71        Redesignated        as 

852.211-71 17338 

852.210-72        Redesignated        as 

852.211-72 17338 

852.210-73        Redesignated        as 

852.211-73 17338 

852.210-74        Redesignated        as 

852.211-74 17338 

852.210-75        Redesignated        as 

852.211-75 17338 

852.210-76        Redesignated        as 

852.211-76 17338 

852.210-77        Redesignated        as 

852.211-77 17338 

852.211-70      Redesignated      from 

852.210-70 17338 

852.211-71      Redesignated      from 

852.210-71 17338 

852.211-72      Redesignated      from 

852.210-72 17338 

852.211-73      Redesignated      from 

852.210-73 17338 

852.211-74      Redesignated      from 

852.210-74 17338 

852.211-75      Redesignated      from 

852.210-75 17338 

852.211-76      Redesignated      from 

852.210-76 17338 

852.211-77      Redesignated      from 
852.210-77;  Introductory  text 

amended 17338 

852.211-78      Redesignated      from 
852.212-70;   Introductory  text 

amended 17338 

852.212-70        Redesignated       as 

852.211-78 17338 

852.22^-70       Introductory       text 

amended 17339 

852.229-71       Introductory       text 

amended 17339 

852.233-70  Revised 15320 

852.233-71  Added 15320 

852.236-73  Removed 15320 

862.271-70  Amended 17339 

870  Authority  citation  revised 17339 

870.112  (a).  Footnote  1,  (b)  and 

(c)(1)  amended 17339 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

901.601  Existing  text  designated 

as  (a);  (b)  added 53756 

903.104-10      Redesignated      from 

903.104-11 53756 

903.104-11        Redesignated        as 

903.104-10 53756 
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TITLE  48   Chapter  9-Con. 

904.804-1  Heading  and  (b)  revised 

53757 

912  Added 53757 

913.505-1  Revised 53757 

915.207-70  Added 10503 

915.305  (Subpart  915.3)  Added 10504 

915.804-1       Redesignated       from 

915.804-3 53757 

915.804-3  Redesignated  as  915.804- 

1 53757 

915.804-6  Revised 53757 

915.806-2  Added 53757 

915.1003  (Subpart  915.10)  Removed 

53757 

916.504  Added 53757 

916.505  Added 53757 

927.300  (b)  amended 10505 

927.303  (b)  amended 10505 

927.370  Removed 10505 

927.401  Removed 10505 

927.402-1  (b)  revised;  (c)  through 

(g)  removed;  (h)  redesignated 

as(c) 10505 

927.402-3  Removed 10505 

927.403  Revised 10505 

927.404  Added 10505 

927.408  Added 10506 

927.409  Added 10506 

927.7000—927.7006  (Subpart  927.70) 

Removed 10507 

932.006-4  Added 5273 

932.402—932.407     (Subpart     932.4) 

Heading  revised 53758 

933.102  Added 53756 

939  Revised 53758 

944  Removed 53758 

952.204-70  Amended;  heading  re- 
vised  51803 

952.227-13  Amended 10507 

952.227-14  Added 10507 

952.227-73  Removed 10508 

952.227-75  Removed 10508 

952.227-76  Removed 10508 

952.227-77  Removed 10508 

952.227-78  Removed 10508 

952.227-79  Removed 10508 

952.227-83  Removed 10508 

952.227-84  Revised 10508 

970.0404-1  Amended 51803 

970.0404-2  (e)  added 51803 

970.0404-4    (a)(1)    revised;    (a)(2) 

added 51803 

970.1508-1  Revised 53758 

970.2201  (b)(l)(il)  revised 51803 

970.2501  (Subpart  970.25)  Added 5274 


970.2602-2  Heading  revised;  exist- 
ing text  designated  as  (a);  (b) 
added 63425 

970.2705  Revised 10508 

970.2706  Revised 10508 

970.2707  Added 10509 

970.3101-3  (b).  (c)  and  (d)  added 

5274 

970.3101-7  Added 5274 

970.3102  Exhlstlng  text  des- 
ignated as  (a);  new  (a) 
amended;  (b)  added 5274 

970.3102-2  (1)(2)  Introductory  text 
amended;    (i)(2)(lv),   (v).   (vi) 

and  (p)  added 5275 

(q)  added 25780 

970.3102-5  Revised 5275 

970.3102-7  Revised 5275 

970.3102-17   (b)   heading   revised; 

(b)(3)  added 5275 

970.3103  (b)  revised 5276 

970.3272  Added 5276 

970.5204-1  Revised 51804 

970.5204-13   (d)(8)(lv),   (e)(ll)  and 

(31)  revised;  (e)(37)  and  (38) 

added 5276 

(d)(8)(vill)  added 25780 

970.5204-14  (d)(8)(lv),  (e)(9)  and 
(29)  revised;   (e)(35)  and   (36) 

added 5276 

(d)(8)(vlll)  added 25780 

970.5204-17  Amended;  heading  re- 
vised   5276 

970.5204-22  Amended 53758 

970.5204-24  Removed 53758 

970.5204-44  Amended 53759 

970.5204-60  Amended 53759 

970.5204-81  Added 63425 

970.5204-82  Added 10509 

970.5204-83  Added 10511 

970.5204-84  Added 5276 

970.5204-85  Added 5276 

Chapter  12— Department  of 
Transportation  (Parts  1200—1299) 

1201.105-2  (b)(l)(l)  amended 67750 

1201.105-3  Existing  text  des- 
ignated as  (a);  (b)  added 67750 

1201.106  (a)  amended 67750 

1202.1  (b)  through  (j)  redesig- 
nated as  (c)  through  (k);  (b) 
added;  new  (1),  (j)(l)  and  (7) 

revised 67750 

1202.7000  (Subpart  1202.70)  Added 

67750 

1202  Appendix  A  added 67750 
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1203.104-11  Heading  revised 67750 

1205.9000  (Subpart  1205.90)  Added 

67750 

1206.9000  (Subpart  1206.90)  Added 

67751 

1209.408-70  (Subpart  1209.4)  Added 

67751 

1214.303  Removed 67751 

1216.405  Redesignated  as  1216.406 
67751 

1216.406  Redesignated  from 
1216.405;  (a),  (b)  and  (c)  redes- 
ignated as  (e)(l)(i).  (ii)  and 

(iii) 67751 

1217.102—1217.10^-1  (Subpart 

1217.1)  Removed 67751 

1222.608—1222.6080-4  (Subpart 

1222.6)  Removed 67751 

1224.202  Redesignated  as  1224.203 
67751 

1224.203  Redesignated  from 
1224.202 67751 

1225  Removed 67751 

1236.602-1  (a)  and  (c)  removed 67751 

1237.104-90  Revised 67751 

1237.104-91  Added 67751 

1246.705  (a)(3)  revised 67752 

1252.223-70  Revised 67752 

1252.225-90  Removed 67752 

1252.225-91  Removed 67752 

1252.228-70  Revised 67752 

1252.228-72  Revised » 67752 

1253.303  (Subpart  1253.3)  Appen- 
dix amended 67752 

Chapter  14— Department  of  ttie 
Interior  (Parts  1400-1499) 

1401.106    Table    amended    (0MB 

numbers) 52266 

1425  Removed 52266 

1452.22&-70  Removed 52266 

Chapter  15— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1505.405  (Subpart  1505.4)  Regula- 
tion at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1511.011-70  Revised 10549 

1514.201-6  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1515.612  (a)(1)  Introductory  text 

revised 10549 


1515.90O-1515.970-2  (Subpart 

1515.9)  Revised 60665 

Regulation  at  62  FR  60665  eff. 

date  corrected  to  2-10-98 6675 

1535.007    Regulation    at    62    FR 

38477  eff.   date  corrected  to 
12-30-97 418 

1537.200—1537.205  (Subpart  1537.2) 
Regulation  at  61  FR  55118  eff. 
date  corrected  to  12-30-97 690 

1548.102  (Subpart  1548.1)  E«gula- 
tion  at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1552.209-74  Regulation  at  62  FR 
5348  eff.  date  corrected  to  12- 

30-97 691 

Amended 692 

1552.210-79  Regulation  at  61  FR 
33693  eff.  date  corrected  to  2- 
10-98 6676 

1552.211-70  Amended ...10549 

1552.214-70  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1552.217-73  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.217-74  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.235-72  Regulation  at  62  FR 

38478  eff.   date  corrected  to 
12-30-97 418 

1552.235-74  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97 418 

1552.235-77  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

1552.235-78  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97:  amended 418 

Chapter  18— National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1801.106  (1)  revised  (0MB  num- 
bers); interim 9953 

1802.101  Amended;  Interim 9953 

1803.104-5  (a)(1)  amended;  interim 

9966 

1804.57(>^i864.570-2  (Subpart 

1804.5)  Added;  interim 9954 

1804.601  Amended 32763 

1804.602  (d)  amended 32763 

1804.670-3  (b)  amended 32763 
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TITLE  48   Chapter  18-Con. 

1804.671  Amended 32763 

1804.7102  (g)  amended 32763 

1805.201  Removed;  Interim 9954 

1805,207  (a)  added:  interim 9954 

1806.302-470  (b)  removed;  (c)  re- 
designated as  (b) 12997 

(a)  amended 32763 

1807.105    (b)(19)    redesignated   as 

(b)(20) 58687 

Introductory  text  amended 12997 

1807.7000  Amended 32763 

1807.7205  Revised 58687 

1809.404  (c)  and  (dXD  amended 32763 

1809.406  Amended 32763 

1809.408  (a)(2)(A)  and  (B)  Amend- 
ed  32763 

1809.470-1       Introductory       text 

amended 32763 

1809.470-3  Amended 32763 

1814.201-670  (d)  amended;  interim 

9966 

1815  Revised;  interim 9954 

1816.104—1816.104-70  (Subpart 

1816.1)  Added 12997 

1816.402-270  (a),   (b)  and  (c)  re- 
vised  28285 

1816.402  Revised 12997 

1816.402-2  Revised 12997 

1816.402-70  (a)  amended 12997 

1816.402-270  (a)  amended 58687 

(e)(1)  revised;  interim 9965 

1816.404  Added 58687 

1816.405-270     (b)(2)(il)    amended; 

interim 9966 

Revised 12998 

1816.405-271  (a)  revised 13133 

1816.405-272  (a)  amended 13133 

1816.405-273  Revised 13133 

1816.405-274  (e)  revised 12998 

1816.405-275  (b)(2)  revised 13134 

1816.405-276  Added 13134 

1816.406-70  (a),  (b)  and  (e)  amend- 
ed  58687 

(a)  amended 13134 

1817.503  Existing  text  designated 

as  (2);  (a)  added 58687 

(a)(2)  amended;  interim 9967 

1817.7001    (a)(1)    redesignated    as 

(a);  (a)(2)  removed 58687 

1817.7201  (Subpart  1817.72)  Added 

58687 

1819.602—1819.602-370        (Subpart 

1819.6)  Heading  revised 12998 

1822.400-70  Revised 32763 

1822.404-3  Amended 32763 

1822.406-8  (a)  amended 32763 


1822.1008-7  Revised 32763 

1822.1303—1822.1306  (Subpart 

1822.13)  Heading  amended 32763 

1827.301  Amended 58688 

1827.303-70  (b)(6)  amended 5668« 

1832.409-170  (d)  amended;  interim 

9967 

1832.402  (e)(1)  revised 14040 

1832.412  (f)  redesignated  as  (fXD: 

(f)(2)  added 58688 

Revised 14040 

1832.412-70  Added 14040 

1832.501-2  Revised k 14040 

1832.502-2  Revised 14040 

1832.702-70  (e)  revised 14040 

1833.104  (a)(3)(iii)  redesignated  as 

(a)(3)(iv) 32763 

1833.210  Added 14041 

1834.7003-1  (c)  amended;  interim 

9965 

1835.01&^76  (d)(i).  (2).  (3).  (5)  ajid 

(7)  amended;  interim 9967 

1837.102  Removed 12998 

1837.102-70  Removed 12998 

1837.110-70  (c)  removed 58688 

1842  Heading  revised 15320 

1842.101—1842.170  (Subpart  1842.1) 

Heading  revised 15320 

1842.101  (a)(i)  and  (ii)  amended 
3652 

Heading  revised ....15320 

1842.102  Heading  revised 15320 

1842.102-70  (b)  introductory  text 

revised 3652 

1842.202—1842.271  (Subpart  1842.2) 

Heading  revised 15320 

1842.202-70  Redesignated  from 
1842.203;  (a)(i)  through  (v)  re- 
designated as  (aKl)  through 

(5) 15320 

1842.203  Redesignated  as  1842.202- 

70 15320 

1842.803  (bXlXD)  added 58688 

1842.1203    Heading    amended;    (f) 

redesignated  as  (h) 32763 

1842.1203-70  (a)  revised 32764 

1842.1501-1842.1503  (Subpart 

1842.15)    Added;  interim 27859 

1842.7001  (c)  amended 32764 

1842.7301  Revised 3652 

1843.205-70  Heading  revised;  (a), 
(b)  and  (c)  redesignated  as 
(a)(1),    (2)   and   (3);    new   (b) 

added 17339 

1844.201-2  (c)(2)  amended;  interim 

9967 
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1845.7101-3  (b)  amended 5«6«8 

1852.215-73  Removed;  Interim 9965 

1852.215-74  Removed;  interim 9965 

1852.215-75  Removed;  interim 9965 

1852.215-77  Amended;  Interim 9965 

1852.215-78  Amended;  Interim 9965 

Amended 32764 

1852.215-79  Amended;  Interim 9966 

1852.215-81  Amended;  introduc- 
tory text  revised;  interim 9966 

1852.215-82  Removed;  interim 9966 

1852.216-76  Amended 13134 

1852.216-87  Amended 58688 

Revised 15321 

1852.232-70  Added 14040 

1852.235-70  Amended 32764 

1852.237-72  Removed 58688 

1852.242-72  Amended 32764 

1852.243-70  Amended:  interim 9966 

Corrected 11480 

Amended 17339 

1852.243-72  Added 17339 

1852.245-71  Amended 32764 

1852.245-79      Introductory      text 

amended 32764 

1853.215-2        Redesignated        as 

1863.215-70;  interim 9966 

1853.215-70  Rerfeslgnated  from 
1853.215-2;  (a)  amended;  In- 
terim  9966 

1853.232  Redesigmated  as  1853.232- 

70;  Interim 9966 

1853.232-70     Redesignated     from 

1853.232-2;  interim 9966 

1853.242-70  (g)  amended;  interim 

9967 

1853.242-72    Added;  Interim 27860 

1853.245  Redesignated  as  1853.245- 

70;  interim 9966 

1853.245-70     Redesignated     from 

1853.245;  interim 9966 

1853.249  Redesignated  as  1853.249- 

70;  interim 9966 

1853.24^70     Redesignated     from 

1853.249;  interim 9966 

1871.108  (b)  amended;  interim 9966 

1871.104  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d);  new  (c)  amend- 
ed; interim 9966 

1871.105  (a)  revised;  interim 9966 

(f)  amended;  interim 9967 

1871.301—1871.302  (Subpart  1871.3) 

Removed;  Interim 9966 

1871.401-3  (aK3)  added:  interim 9966 


(a)(2)  and  (b)(4)  amended;  in- 
terim  9967 

1871.401^  (a)(4)  added;  Interim 9966 

(a)(2)  amended;  Interim 9967 

1871.401-5  (b)(2)  revised;  Interim 

9966 

1871.402  (d)  amended;  Interim 9967 

1871.403  Removed;  Interim 9966 

1871.505        Introductory        text 

amended;  Interim 9967 

1871.604-2   (a)   amended;    (d)   re- 
vised; interim 9966 

1871.604-3  (a)  amended;  interim 

9967 

1872.33  (b)  and  (c)  amended 32764 

1872.302  (b)(1)  revised;  Interim 9966 

1872.403-2  (c)(2)  amended;  interim 

9966 

1872.505        Introductory        text 

amended;  interim 9967 

1872.702  (b)(1)  amended;  Interim 

9967 

1872.705-1  Amended:  interim 9967 

Chapter  28— Department  of 
Justice  (Parts  2800-2899) 

Chapter  28  Revised 16118 

2802.1  (Subpart  2802.1)  Correctly 

designated 26738 

2846.601  (Subpart  2846.6)  Heading 

correctly  added 26739 

Ctiapter  52— Department  of  ttie 
Navy  Acquisition  Reguiatior^s 
(Parts  5200-5299) 

5231  Added 66827 

5243  Removed 24130 

5252.243-9000  Removed 24130 

5252.243-9001  Removed 24130 


Proposed  Rules: 


1... 

4... 
6... 
7.., 
8.. 
12. 
14. 
15. 
16. 
17. 
19. 
22. 
24. 
26. 


25382 

.5714,  25382 

55678 

5714 

5714 

25382 

, 25382 

5714 

5714 

5714 

25382 

5714 

55678 

25382 
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TITLE  48  Proposed  Rules:— Con. 

27 5714.  25382 

28 5714 

31 5714.  13771 

32 5714,  11074.  25382 

33 55678 

35 5714 


41 

42 

43 

44 649.  5714 

45 5714 

46 13770 


.25382 

...5714 
...5714 


49. 
51. 
52.. 

53! 


5714 

5714 

55678 

.4074,  5714,  11074,  25382 
5714 


203 51623 

204 65782 

25438 

208 25438 

213 25438 

214 63047 

215 63047.  63050 

216 54008 

25438.  31959 

217 25438 

219 25438 

223 25438 

225 59641 

25438 

228 14885 

232 ; 11074 

237 25438 

242 

245 


246. 


.25438 
54008 

.31959 
..25438 


247 25438 

252 !.... 516123.  54008.54017.  59(441,  63050 

11074,  14885.  31959 

253 25438 

426 52081 

452 ' 52081 

803 16955 

806 11865 

852 16955 

915 17800 

922 386 

952 V 386 

970 386.  17800 

1609 27902 

1836 23414 

1843 64545 

1852 64545 

23414 


2800—2899  (Ch.  28) 1399 

TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  ttie  Secretary 
of  Transportation  (Parts  1  —99) 

1.22  (a)  revised 51804 

1.23  (q)  added 51804 

1.26  (a)(8)  revised 55357 

1.46  (mmm)  and  (nnn)  added 10782 

(000)  added 33590 

1.52  (d)  and  (e)  removed 10782 

1.58  (h)  added 33589 

1.72  Added 51804 

10.13  (a)  and  (b)  revised 51804 

10  Appendix  amended 2172.  4197 

Regulation  at  63  FR  4197  eff. 
date  corrected  to  2-15-98 7311 

Chiapter  I— Research!  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

107  Notification 29668 

Interpretation 30411 

107.105  (a)  Introductory  text  re- 
vised  51556 

107.117  (d)(5)  amended 51556 

107.301—107.339  (Subpart  D)  Ap- 
pendix A  amended 51556 

171  Interpretation 30411 

171.5  (a)(l)(i).  (iiiXB)  and  (C)(J) 
revised 65194 

(a)    introductory    text,    (l)(il) 
and  (c)  amended 65195 

171.6  (b)(2)  table  revised 51557 

(a)  and  (b)  Introductory  text 

amended 51558 

171.7  (a)(3)   table  and  (b)  table 
amended 51558 

171.8  Amended 51558 

171.12  (d)(1)  amended 51558 

171.15  (a)(2)  amended 51558 

172  Interpretation 30411 

172.101  Table  amended 51559 

Table  and  Appendix  A  amend- 
ed  51560 

172.203  (k)(3)  amended 51560 

172.204  (b)(1)   Introductory   text 
amended 51560 

172.301  (a)(3)  revised 16075 

172.313  (c)  revised 16075 

172.504  (e)  Table  1  amended 16076 

172.606     Introductory     text     re- 
moved; (a)  and  (b)  revised 16076 
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172.801—172.807  (Subpart  I)  Rein- 
stated  66899 

172.807  Revised 66902 

173  Interpretation 30411 

173.5  (b)  introductory  text  and 

(3)  revised 8142 

173.6  (c)(3)  amended '. 51560 

(c)(2)  revised 8142 

173.8  (d)(1)   amended:    (d)(5)   re- 
vised   8142 

173.9  (e)  amended 51560 

173.32  (e)(2)(i)  amended 51560 

173.56  (b)(1)  and  (f)  amended 51560 

173.62  (b)  table  amended 51560 

(c)(5)  table  corrected 1884 

173.125  (a)  amended 51560 

173.166  (b)(1)  and  (3)(i)  amended 

^ 51560 

173.202  (b)  amended 51560 

173.221  Amended 51560 

173.225  (e)(4)  amended  ...? 51560 

173.242  (b)(1)  amended 51560 

173.243  (b)(1)  amended 51560 

173.247  (g)(l)(iii)(C)  amended 51560 

173.320  (a)(3)  revised 51561 

173.422  (b)(2)  amended 51561 

174  Interpretation 30411 

174.705  Reinstated 66900 

175  Interpretation 30411 

175.700  (b)  amended 51561 

175.706  Reinstated 66900 

176  Interpretation 30411 

176.340  (c)  amended 51561 

176.703  Reinstated 66900 

177  Interpretation 30411 

177.810  Amended 51561 

177.827  Reinstated 66900 

177.840  (e)  amended 51561 

178.36  (a)(2)(iii)  amended 51561 

178.44  (b)  Table  1  amended 51561 

178.50     (i)      Introductory      text 

amended 51561 

178.68  (f)(l)(ii)  revised 51561 

178.270-14  (b)(13)  revised 51561 

178.338-19  (b)  amended 51561 

178.503  (a)(1)  amended 51561 

179.15  (b)  heading  and  (f)(1)  re- 
vised; (e)  introductory  text 

amended 51561 

179.100-19  (a)  amended 51561 

179.100-23  (a)  amended 51561 

179.100-24  Amended 51561 

179.221-1  Table  amended 51561 

180  Authority  citation  revised 51561 

180.509  (j)  redesignated  as  (j)(l): 

(j)(2)  added 51561 


190.7  (a)  revised 7722 

190.203  (a)  revised 7722 

190.209  Inroductory  text  revised 

7722 

191  Effective  date  confirmation 
12659 

191.1  (b)(3)  added 61695 

191.3  Amended 61695 

191.21  Amended 7723 

192  Effective  date  confirmation 
12659 

192.1  (b)(5)  added 61695 

192.3  Amended 61695 

192.10  Added 61695 

192.16  (b)(5)  revised ...7723 

192.107  (b)(2)  revised 7723 

192.383  Added 5471 

(b)  corrected 20135 

192.614  (c)(4)  removed;  (b)  and  (c) 
redeslgrnated  as  (c)  and  (d); 
(a)  and  new  (c)(2)  introduc- 
tory   text    revised;    new    (b) 

and  (e)  added 61699 

(c)(5)  revised 7723 

192  Appendix  A  amended 7723 

193.2059  (d)(l)(l)  revised 7723 

193  Appendix  A  amended 7723 

194  Effective  date  confirmation 
10347 

194.121  (a)  revised 67293 

195  Effective  date  confirmation 
3653 

Response  to  petitions 6677 

Effective  date  confirmation 12669 

Clarification 15321 

195.1  Regulation  at  62  FR  31367 
withdrawn 52511 

(b)(6),  (7)  and  (8)  redesignated 
as  (b)(7),  (8)  and  (9);  new 
(b)(6)  added 61695 

195.2  Amended 61695 

195.3  (c)(5)(i)  and  (11)  revised 7723 

195.9  Added 61695 

195.56  (a)  revised 7723 

195.302  (c)(1)  introductory  text, 

(2)(i)  introductory  text  and 

(11)  revised 54592 

195.442  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (a)  and  new  (c)(2) 
Introductory  text  revised; 
new  (b)  added 61699 

199  Notice 59297 

Authority  citation  revised 67294 

199.1  (d)  revised 67294 

Regulation  at  62  FR  67294  eff. 
date  confirmed 14041 
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TITLE  49  Chapter  l-Con. 

199.3  Amended 13000 

199.11  (e)  revised;  (f)  added 13000 

199.15  (d)(2)  revised;  (e)  and  (f) 

added isooo 

199.17  (a)  revised 7723 

Chapter  ll-Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

209  Authority  citation  revised 11619 

209.103  Amended 11619 

209.335  (b)  amended 11619 

209.409  Amended 11619 

209  Appendix  A  amended 11619 

213  Authority  citation  revised 11620 

Revised 34029 

213.15  Amended 11620 

214  Authority  citation  revised 11620 

214.5  Amended 11620 

214  Appendix  A  amended 11620 

215  Authority  citation  revised 11620 

215.7  Amended 11620 

215  Appendix  B  amended 11620 

216  Authority  citation  revised 11620 

216.7  Amended 11620 

217  Authority  citation  revised 11620 

217.5  Amended 11620 

217  Appendix  A  amended 11620 

218  Authority  citation  revised 11621 

218.9  Amended 11621 

218  Appendix  A  amended 11621 

219  Determination 8142 

Authority  citation  revised 11621 

219.5  Amended 63466,  63676 

219.9  (a)  amended 11621 

219.19  Removed 63466 

219.101  (aK5)  added;  (c)  amended 

63466 

219.104  (aK3Xll)  amended 63466 

219.201  (b)  amended 63466 

(a)(1)  introductory  text,  (2)  in- 
troductory text  and  (4)  re- 
vised  63676 

219.203  (d)(2)  amended 63467 

219.205  (c)(1)  amended 63467 

219.207  (b)  revised 63467 

219.209  (a)(1)  amended 63467 

219.303  (c),  (d)  and  (e)  removed 63467 

219.601  (b)(2)(l)  amended;  (bX2Xil) 

and  (ill)  removed 63467 

219.603  Amended 63467 

219.703  (d)  removed 63467 

219.709  Removed 63467 

219.803  (a)  amended 63467 

219  Appendix  B  amended 63467 


Appendix  A  amended 11621 

220  Authority  citation  revised 11621 

220.7  Amended 11621 

220  Appendix  C  amended 11621 

221  Authority  citation  revised 11621 

221.17  Amended 11621 

221  Appendix  A  amended 11621 

223  Authority  citation  revised 11621. 

24674 

223.5  Revised 24675 

223.7  Amended 11621 

223.9  (d)  added 24675 

223  Appendix  B  amended 11621 

Appendix  B  revised 24676 

225  Authority  citation  revised 11621 

225.19  (c)  amended;  (e)  revised 63676 

225.29  Amended 11622 

225  Appendix  B  revised 63676 

228  Authority  citation  revised 11622 

228.21  Amended 11622 

228  Appendix  A  amended 11622 

229  Authority  citation  revised 11622 

229.7  (b)  amended 11622 

229  Appendix  A  amended 11622 

230.0  Amended 11622,  11623 

231  Authority  citation  revised 11623 

231.0  (e)  amended ; 11623 

231  Appendix  A  amended 11623 

232  Authority  citation  revised 11623. 

24134 

Technical  correction 27213 

232.0  (e)  amended 11623 

232.23  (e)  Introductory  text,  (8) 
and  (9)  revised;  (e)(10),  (11), 
(?X2)  and  (h)  added;  (g)  In- 
troductory text  amended 24134 

232  Appendix  A  amended 11623,  24135 

233  Authority  citation  revised 11623 

233.11  Revised 11623 

233  Appendix  A  amended 11623 

234  Authority  citation  revised 11623 

234.6  (a)  amended 11623 

234  Appendix  A  amended 11623 

235  Authority  citation  revised 11623 

235.9  Revised ii623 

235  Appendix  A  amended 11624 

236  Authority  citation  revised 11624 

236.0  (f)  amended 11624 

236  Appendix  A  amended 11624 

239  Added 24676 

240  Authority  citation  revised 11624 

240.11  Amended ii624 

240.119  (d)(3)  amended;  (dX4)  and 

(5)   removed;    (dX6)   redesig- 
nated as  (dX4) 63467 

240  Appendix  A  amended 11624 


note: 
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Chapter  III— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  300-399) 

365.401—365.413  (Subpart  D)  Au- 
thority citation  removed 28287 

372.101—372.117  (Subpart  A)  Au- 
thority citation  removed 28287 

372.201—372.243  (Subpart  B)  Au- 
thority citation  removed 28287 

372.301—372.303  (Subpart  C)   Au- 
thority citation  removed 28287 

373.101—373.105  (Subpart  A)   Au- 
thority citation  removed 28287 

373.201  (Subpart  B)  Authority  ci- 
tation removed 28287 

374.101—374.113  (Subpart  A)  Aii- 

thority  citation  removedQ..^... .28287 

374.201  (Subpart  B)  Authority  ci-  S: 

tation  removed 28287 

374.301—374.319  (Subpart  C)  Au- 
thority citation  removed 28287 

374.401—374.405  (Subpart  D)  Au- 
thority citation  removed 28287 

377.101—377.105  (Subpart  A)  Au- 
thority citation  removed 11624, 

28287 

377.201—377.217   (Subpart  B)   Au- 
thority citation  removed 11624. 

28287 

382  Controlled  substances  and  al- 
cohol testing  rates 2172 

385.3  Amended 60042 

385.9  Revised 60042 

385.11  Revised 60042 

385.13  Revised 60042 

385.15  Revised 60043 

385.17  Revised 60043 

385,19  Revised 60043 

385  Appendix  B  revised 60043 

386  Authority  citation  revised 12414 

386  Appendix  A  amended;  Appen- 
dix B  added 12414 

387.5  Amended 33275 

387.27    (b)(2)    and    (3)    amended; 

(b)(4)  added 33275 

387.29  Amended 33276 

390  Authority  citation  revised 33276 

390.3  (f)(2)  revised 33276 

390.5  Amended 33276 

390.29  Added 33276 

391.11  Heading  and  (b)  revised 33276 

391.13  Aided 33277 

391.15  (b)  revised 33277 

391.25  Revised 33277 

391.33  (a)(1)  revised 33277 


391.51  Revised 33277 

391.61  Revised 33278 

391.63  Revised 33278 

391.65  ibi  and  (c)  revised 33278 

391.67  Kevised 33278 

391.68  Revised 33278 

391.69  Removed;  new  391.69  redes- 
ignated from  391.73  and  re- 
vised  33278 

391.71  Removed 33278 

391.73  Redesignated  as  391.69 33278 

392.9  (c)  redesignated  as  392.62 33278 

392.62  Redesignated    from    392.9 

and  revised 33278 

392.9b  Removed 33279 

392.13  Removed 33279 

392.15  Removed 33279 

392.20  Removed 33279 

392.22  (b)(1)  revised 33279 

392.25  Heading  revised 33279 

392.42  Removed 33279 

392.51  Revised 33279 

392.52  Removed 33279 

392.68  Removed 33279 

393.5  Amended 8339.  24465 

393.55  Added 24465 

393.60  Revised 1387 

393.75    (f)    revised;    (g)    and    (h) 

added;  authority  citation  re- 
moved   8339 

395  Interpretation 16697 

395.1  (g)  removed;  (h)  through  (o) 
redesignated  as  (g)  through 

(n) 33279 

395.2  Amended 33279 

395.8  (k)(l)  revised 33279 

396.11  (b).  (c)  and  (d)  revised 33279 

396.13  (b)  revised 33280 

397.19  (b)  revised 33280 

Chapter  V— National  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

533.5  (a)  Table  IV  revised 16701 

538  Petition  denied 15322 

541     Appendixes     A     and     A-I 

amended 52045 

553  Appendix  A  amended;  Appen- 
dix B  added 26514 

571  Petition  denial 19839.  34330 

571.3  (b)  amended 33216 

571.101  Amended;  eff.  5-27-99 28926. 

28927 
571.105  Amended;  eff.  3-1-99 12664 
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TITLE  49  Chaptaf  V-Coo. 

571.108  Amended 8145 

571.109  Amended;  eff.  5-27-2003 28914, 

28916.  28919 
571.111  Amended:  eff.  5-27-99 28929, 

28930,28931 

•  571.116  Amended:  eff.  5-27-99 28632 

571.117  Amended:  eff.  5-27-200Q 28920 

571.119  Amended:  eff.  5-27-2003 28921 

571.120  Amended:  eff.  5-27-2003 28921 

571.121  Amended 7727 

571.123  Amended:  eff.  5-27-99 28933. 

28934 
571.131  Amended 29143 

571.201  Amended 28 

571.202  Amended:  eff.  5-27-99 28935 

571.203  Amended:  eff.  5-27-99 28935 

571.204  Amended:  eff.  5-27-99 28935 

571.207  Amended:  eff.  5-27-99 28935 

571.208  Corrected 51379 

Amended 62441 

Amended 3666 

571.209  Amended;  eff.  5-27-99 28936 

571.210  Amended;  eff.  5-27-99 28941. 

28943 

Amended:  eff.  6-14-99 32143 

571.214  Amended 16140 

571.219  Amended;  eff.  5-27-99 28946. 

28947 

571.220  Amended;  eff.  5-27-99 .V,. .28948 

571.222  Amended;  eff.  5-27-99 .28948. 


7... 
10. 
24. 


28951 

571.223  Amended 3662 

571.224  Amended 3662 

571.301  Amended;  eff.  5-27-99 28953 

^71.302  Amended;  eff.  5-27-99 28954, 

28956 

571.500  Added 33216 

572.31  (a)(3)  revised 5747 

572.35  (c)(1)  and  (2)(iv)  re  vised 5748 

572.40  (b)  revised 16140 

572.41  (a)  Introductory  text,  (4) 
and  (c)  revised 16140 

572.43  (a)  revised 16140 

581  Authority  citation  revised 33217 

581.3  Re  vised 33217 

589  Petition  denial 19839 

593  Appendix  A  revised 52267 

595  Added 62442 

595.5  (b)(3)  Introductory  text  and 

(1)  revised 67754 

Chapter  VI -Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Parts  600—699) 

653  Notice 418 

NOTE;  Botdtaco  page  numben  Indlcal*  1997  chong**. 


654  Notice  ..^, 418 

Chapter  VII— National  Railroad 
Passenger  Corporation  (AM- 
TRAK)  (Parts  700-799) 

701  Revised 7311 

Chapter  X— Surface  Transf>or- 
tation  Board,  Department  of 
Transportation  (Parts 

1000-1399) 

1002.1  (a),  (e)(1)  and  (f)(6)  table 
revised 8146 

1002.2  (0  revised 8146 

(g)  reinstated:  CFR  correction 

19195 

1039.11  (a)  table  amended 19665 

1111  Authority  citation  revised 

2639 

1111.1  (a)  amended:  (a)(1)  through 

(10)  and  (d)  added 2639 

1111.8  Amended 2639 

1111.9  Redesignated    as    1111.10; 

new  1111.9  added 2639 

1111.10  Redesignated  from  1111.9; 

(a)  revised 2639 

1152  Authority  citation  revised 

28290 

1152.27(n)added ! .  28290 

1155  Removed 28291 

1241  Authority  citation  revised 

51380 

Policy  statement 65378 

1241.14  Removed 51380 


Proposed  Rules: 


18855 

.55380,63304 

32175 


37 14560,  29924 

38 14571 

171 63306 

.' 30572 

172 63306,  66903 

174 66903 

175 63306,  66903 

176 66903 

177 66903 

.'. 30572 

178 30572 

180 30572 

191 67602 

192 51624.  62543.  67602.  67608 

5339 
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193 67602 

5918 

194' "" 67602 

195      ......56141.  62543.  65635.  67602.  67608 

....5339.5918.9993,27903 

213 65401 

mIZIZ 55204 

28496 

" 55204 

28496 

"" 55204 

28496 

"".... 55204 

28496 

232 55204 

195.  1418.  2647,  28496 

23^' 55204 

28496 

243 '." 65478 

35oi;:;!:;;;! 6O817 

30678 

355         7362 

375.!.............! 27126.31266 


223. 


229. 


231. 


376. 


67821 


377  27126.  31266 

10180 


333    

334 10180 

385...!. ...."......•..•••• 7362,32801 

007  ToDZ 

390 .!....!!...!!..... 19457,32801 

393 8606.  17812,  26759,  33611 

19457 


395. 
397. 
531. 


.15362 

...5774 


544    24519 

5g7 34623 

571 .'..."...."...." 55562.63306 

!46,  6144.  10355,  14674.  16215,  19467, 

■  20564,  30449,  32179,  34350 

572 **546 

35170 

575 .'.' 17974,  27911,  30695 

30700 


594. 
653. 
654. 


10183 

10183 

7oi:::::.Z"""Z!Z 61070 

1000-1399  (Ch.  X) 54820,  64193 


1146. 


.27253 


TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fish  and 
Wildlife  Service,  Department  of 
the  Interior  (Parts  1-199) 

17  Critical  habitat  designation 

9967 

Petition 25177 

Determination 32996 

17.3  Amended 8870 

17  11  (h)  table  amended 59622,  64320, 

66303 

(h)  table  amended 694,  1763,  3843, 

12686,  13150.  14379.  26530.  31674, 

32997 

17.12  (h)  table  amended 54807.  61925 

(h)  table  amended 19849 

17.22  (b)(5)  and  (6)  added .^..8871 

17.32  (b)(5)  and  (6)  added /•"^li 

17.42  (f)  added r"  ?t^ 

17.44  (V)  added • ^^^^ 

17.84  (k)  added 1^ 

17.95  (b)  and  (e)  jimended 14379 

17.108  (a)(7)  added 63M7 

20.134  (b)  revised;  (c)  removed 6361 1 

21.47  Added '^560 

23.23  (f)  table  amended 26741 

32.70  Amended 21^ 

38  Added "^26 

100.24  Revised 3o336 

100.25  Added;  eff.  7-1-98  through 
6_30-99 35344 

100.26  Added;  eff.  1-1-99  through 
12-31-99 35375 

100.27  Added;  eff.  1-1-99  through 
12^1-99 35380 

Chapter  II— National  Marine  Fish- 
eries Service,  National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

216.111—216.118  (Subpart  J)  Re- 
vised; eff.  2-2-98  through  12- 
31-02 5283 

217.12  Amended;  interim 1"955 

222  Authority  citation  revised 8872 

Technical  correction 23226 

222.3  Added 8^72 
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TITLE  50  Ctxipter  ll-Con. 

222.22  (g)  and  (h)  added 8872 

222.34      Added;       eff.       11-27-97 

through  7-31-98 63470 

226  Critical  habitat  designation 

9967 

226.22  Introductory  text  amended 
1393 

226.23  Added 1393 

226  Table  4  added 1394 

Figure  9  added 1395 

227  Authority  citation  revised 13371 

Technical  correction 23226 

227.4  (m)  and  (n)  added 13371 

227.72     (eK2)(lv)(B)     and     (4)(iv) 

amended;    (eK4Xlii)    revised; 

interim 17956 

229  Fishery  list '. 5748 

229.31  Added 51813 

(b)  and  (c)(2)  revised 27861 

229  Figure  1  added .'. 27861 

230  Quotas 16701 

260  Inspection  fees 675«5 

285  Inseaaon  adjustments... 5 1608.  53247. 

66828 

Temporary  regulations 52666 

Fishery  opening 53577 

Temporary  regulations 35161 

285.2  Amended:  Interim 669 

285.3  (a)  revised;  interim 669 

285.9  Added;  interim 669 

285.22    (a)(3)  revised 27865 

285.31  (a)(22)  revised:  Interim 669 

Chapter  III— International  Regu- 
latory Agencies  (Fishing  and 
Whaling)  (Parts  300-399) 

300  Technical  correction 15324 

Notice 30145 

Inseason  adjustment 35541 

300.63  (b)  revised 13009 

(c)  added 24752 

(b)  corrected 31938 

Chapter  VI— Fishery  Conservation 
and  Management,  National 
Oceanic  and  Atmospheric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

600  Specifications 419 

Heading  revised 7073.  24229 

Technical  correction 10677 

Fishery  management  measures 
24970 


Regulations    at    62    FR    66531, 

comment  period  extension 8607, 

26250 

600.5  (a)  and  (b)  amended 7075 

600.10  Amended;  interim 66551 

Amended 7073,  7075 

600.15      (b)(7)      removed:      (bX8) 
through  (13)  redesignated  as 

(b)(7)  through  (12) 7073 

600.106  (a),  (b)  and  (c)  amended 

7075 

600.115  (a)  and  (b)  amended 7075 

600.205  (a)  and  (b)  amended 7075 

600.210  (a)  amended 7073 

600.215  (a)(4)  amended 7073 

(aK3)  amended 7075 

600.225  (b)(2)  amended 7075 

600.230  Amended 7073 

600.235  (c)  amended 7073 

(a)  amended 7075 

600.245  (a)  amended 7075 

600.305   (a)(2),   (3),    (c)(1)  and   (3) 

amended 7076 

(a)(2)  and  (3)  amended;  (cXD, 
(3),    (11)    and    (12)    revised; 

(c)(13)  removed 24229 

600.310  (b)  and  (f)(3)  introductory 

text  amended 7073 

(c)(7)(l),  (ill),  (f)(1).  (2)  Intro- 
ductory text.  (5)  and  (h)  in- 
troductory text  amended 7075 

Revised 24229 

600.315  (e)(3)  and  (4)  redesignated 
as  (e)(4)  and  (5);  new  (e)(3) 
added;  (c)(2).  (3).  (eXD  intro- 
ductory text.  (11)  and  new  (4) 

revised 24233 

600.320  (c)  amended 7075.  24234 

600.325  (c)(3Xii)  amended 7075 

(cX3Xii)  revised 24234 

600.330  (cX2)  amended 7073 

(c)  introductory  text.  (1)  and 

(2)  amended 7075 

(a).  (bXl)  and  (cX2)  revised;  (c) 
introductory    text    and    (1) 

amended 24234 

600.340  (b)(1)  and  (2X111)  amended 

7075 

(b)(1)  amended 24234 

600.345  Added 24234 

600.350  Added 24235 

600.355  Added 24236 

600.405  Amended 7075 

600.415  (cX2)  amended 7075 

600.501  (aXl),  (b).  (e)(l)(l).  (v)  and 

(1)  amended 7075 
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600.502  (f)(1)  amended;  (g).  Table 

1  and  Table  2  revised 7073 

600.504  (a)(1)  and  (b)(5)  amended 

7075 

600.505"(a)(i).  (2),  (4).  (5).  (6).  (8). 

(28)  and  (b)(1)  amended 7075 

600.506  (a),  (b)(1).  (2).  (c)(2).  (gr)(2) 

and  (j)(l)  introductory  text 

revised;    (f).    (h)(1).    (2)(111). 

(3)(11)  and  (j)(2)(i)  amended 


.7074 


(b)  Introductory  text  and  (h)(3) 
Introductory  text  amended 

7075 

600.507  (a)(4)  and  (1)  amended 7075 

600.511  (c)(1)  amended 7075 

600.512  (a)  amended 7075 

600.515  Amended 7075 

600.516  (c)  amended 7075 

600.518       (b)(3)      and      (e)(l)(iv) 

amended 7075 

600.520    (b)(2)(ii).     (ill)    and    (3) 

amended 7075 

600.610  (a)(1)  amended 7075 

600.615  (d)(2)  revised 7075 

600.725  (a),  (b).  (d).  (0.  (gr),  (h).  (J). 

(k)  and  (p)  amended 7075 

(p)  redesignated  as  (t);  new  (p) 

through   (s)   and   (u)   added; 

new  (t)  revised 27217 

600.730  (a)  amended 7075 

600.735  Amended 7075 

600.740     (a)     Introductory     text 

text.  (4),  (b)  and  (c)  amended 

7075 

600.745  (a),  (b)(1).  (2)  introduc- 
tory text.  (vlii).  (3)(i)  intro- 
ductory text,  (li).  (iii)  intro- 
ductory text,  (iv),  (V).  (c)(2), 
(d)(1),  (2)  introductory  text. 
(2)(x).  (3)(1)  and  (11)  introduc- 
tory text  amended 7075 

600.746  Added 27217 

600.750  Amended 7075 

600.805—600.815       (Subpart       J) 

Added;  interim 66651 

600.905— €00.930       (Subpart       K) 

Added;  interim 66555 

622  Temporary  regulations 52045, 

61700,  63677.  66304,  67010 

Temporary  regulations 1772,  6109, 

10154.  11628,  15784,  15785,  18147 
Fishery  opening 9158 

622.1  Table  1  amended 10565 

622.2  Amended 10565,  18144 

622.4  (d)  and  (p)  revised  67721 


(a)  introductory  text,  (2)  head- 
ing, (ix),  (g)  and  (1)  through 

(1)  revised 67722 

Regulation  at  62  FR  67721  eff. 

date  corrected  to  12-30-97 290 

(a)(2)(iv),  (V),  (vi)  and  (g)  re- 
vised;     (a)(2)(iil)      and      (q) 

added;  (d)  amended 10565 

(a)(2)(il),  (0)  heading,  (1)  and 

(2)  amended 10569 

622.5  (a)(l)(i)  revised 10567 

622.6  (b)  revised;  (c)  and  (d)  re- 
moved  10567 

622.7  (a),  (b)  and  (c)  revised 67722 

Regulation  at  62  FR  67722  eff. 

date  corrected  to  12-30-97 290 

(aa)  added;  interim;  eff.  5-14-98 

through  11-16-98 27488 

622.9  Added;  interim;  eff.  5-14-98 

through  11-16-98 27488 

622.31  (d)  removed;  (e)  through 
(k)  redesignated  as  (d) 
through  (j) 10567 

622.32  (c)(1)  revised 10567 

622.34  (c),  (g)  introductory  text 
and  (1)  amended;  (1)  revised 
67722 

Regulation  at  62  FR  67723  eff. 
date  corrected  to  1-1-98 290 

(1)  suspended;  (m)  added;  eff.  4- 
29-98  through  10-13-98;  in- 
terim  18146 

622.35  (e)(2)(i)  revised 10667 

622.36  Introductory  text  through 
(c)  redesignated  as  (b)  intro- 
ductory text  through  (3);  (a) 
added 67723 

622.37  Regulation  at  62  FR  47766 

eff.  date  extended 67715 

(d)(3)  revised 444 

(c)(1)  revised 10567 

622.38  (a)  revised;  (h)  added 10567 

622.39  (a)(2)(iv)   added;    (b)(l)(ii) 

and  (V)  revised 67723 

(c)(l)(il)  revised 8356 

(b)(l)(iii)  suspended;  (b)(l)(iv) 
added;  eff.  4-29-98  through 
10-13-98;  interim 18147 

622.40  (b)(3)(i)  introductory  text 
amended 10568 

622.41  (c),  (d)(1)  and  (3)  revised 
10568 

(hViidded 18144 

(h)(2)  suspended:  (h)(3)  added; 
eff.  5-14-98  through  11-16-98 

27500 
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TITLE  50  Chapter  Vl-Con. 

622.42  (aXlKl)  revised 67723 

(CXIXI)  and  (2)(11)  revised 8356 

(c)  Introductory  text  amended 

10569 

(a)  suspended;  (g)  added;  eCf.  In 
part  5-14-98  through  10-13-98 
and  4-14-98  through  10-13-98; 
Interim 18147 

622.43  (a)(5)  amended;  (e)  revised 
67723 

(aK3)(l)  and  (11)  revised;  (c) 
added 10569 

622.44  (a)(1)  Introductory  text 
added;  (a)(lXlll)  and  (2X1)  re- 
vised; (bX2)  amended 8356 

(aX2)(ilXB)  Introductory  text 
revised 10569 

(aX2)(llXA)(2Xi).  (bXlXD  and 
(11)  Introductory  text  amend- 
ed  10569 

622.45  (d)(2)  amended;  (h)  aided 
10569 

622.48  (dXD  amended;  (c)  revised 

10569 

(1)  added 18144 

622  Appendix  A  amended 67723 

Appendix  D  amended;  eff.  5-14- 

98  through  11-16-98 27500 

630  Temporary  regiilatlons  ...12687,  23682 

630.1  (b)  revised 55361 

630.2  Amended 55361 

630.4  (a)  revised 55361 

630.7  (c)  revised;   (bb)  and  (cc) 

added 55361 

630.21  Revised 55361 

630.23  (a)  and  (b)  amended 55362 

630.24  (a)  redesignated  as  (aXD; 
(aX2)  and  (bK5)  added;  (bXD. 
(2),  (3).  (c),  (dX4)  and  (e)  re- 
vised  55362 

630.25  Heading  and  (a)(1)  revised; 

(b)  amended 55362 

644.5  Suspended;  eff.  3-27-98 
through  9-23-98;  interim 14033 

644.10  Added;  eff.  3-27-98  through 

9-23-98;  Interim 14033 

644.21  (a)  and  (d)  suspended;  (e) 
added;  eff.  3-27-98  through  9- 

23-98 14034 

648  Quotas 52277.  55362.  67754 

Temporary  regulations 64765 

Quotas 445,  3478,  1J563.  23227 

Temporary  regvUatlons 2182,  27866, 

32998 

Technical  correction 2184 

Certification n852 

Note: 


648.2  Corrected 51361 

Amended 11593,  27484 

648.4  (c)(2)(3XB)  corrected 51361 

(aX3Xl)(BX2)  removed; 

(aX3XlXC).    (5X1XAX2).    (C), 
(11XAX2).  (C).  (6X1XAX2)  and 

(Ore  vised 63875 

(aXD  Introductory  text  revised 

11593 

(aX4)(l)  added 27484 

(aX5XlXB)(;),  (UXBX;). 
(6X1XBX/)  and  (7X1XB)(;)  re- 
vised  32144 

648.10  (f)(2)  correctly  revised 51381 

(c)(5)  revised;  (0(3)  added 11593 

(d)  and  (f)(3Xl)  revised 15329 

648.13  (d)  added 63675 

648.14  (a)(89)  correctly  revised 52274 

(j)(9)  added „.. .63675 

(uXl)  revised 663)0 

(aX13),  (31X111).  (33),  (35),  (36), 

(37),  (47),  (55),  (b),  (c)  Intro- 
ductory text,  (d)  Introduc- 
tory text,  (e),  (g)  Introduc- 
tory text,  (t)  and  (x)(4)  re- 
vised; (aX31XIl)  amended; 
(aX31Xlv),  (104)  and  (c)(22) 
through  (25)  added 11594 

(aXllO)  and  (111)  added;  In- 
terim  15326 

(aXlOl),  (cX7),  (10).  (24)  and  (25) 
revised;  (a)ai2)  added 15330 

(aX112)  correctly  designated 19850 

(aX23),  (24),  (25)  and  (xXlXH) 
revised;  (aX105)  through  (109) 
and  (113)  added;  (xXlXlli) 
amended 27484 

648.15  (b)(4)  added 27485 

648.17  Added 11595 

648.23  (a)  Introductory  text  re- 
vised   1774 

648.53  (d)  revised 11595 

648.57  Added;  interim 15326 

648.73  (d)  added 27485 

648.75  Introductory  text  added 27485 

648.76  Added 27485 

648.80  (dX2)  and  (3)  revised;  (d)(5) 
added 7730 

Introductory  text  revised 11595 

(a)(5Xl)  and  (8)  revised 15330 

(aX8Xl)  corrected 25416 

648.81  (a)(2)(ll),  (bX2)  introduc- 
tory text,  (c)(2Xl)  and 
(0(2X11)  revised;  (a)(2Xlll) 
added 7730 
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(a)(2)(l).  (c)(2Kll)  and  (f)(2)(li) 
revised 11595 

(d).  (g),  (h)  and  (j)  revised;  (n) 
added 15331 

(grXDd)  corrected 25416 

648.82  (a)  revised 11595 

648.83  (a)(1)  Introductory  text  re- 
vised  11595 

648.86  Introductory     text     and 
(b)(3)  added:   (b)(1)  heading. 

(1).  (11)  and  (2)  revised 11595 

(a)(l)(i).  (il).  (b)  Introductory 

text,   (1)   Introductory   text, 

(1),     (11)     and     (3)     revised; 

(a)(l)(iil)  and  (b)(4)  added 15332 

Corrected 25416 

648.87  Heading,  (a)  and  (b)  cor- 
rectly revised 52274 

(a)  Introductory  text,  (1)(1)  and 

(11)  revised;  (a)(3)  added 15333 

(a)(l)(l)  corrected 19580 

648.100  (a)  revised 46310 

648.103  (c)  revised 63875 

(b)  revised 27868 

648.104  (a)(1)  revised:  (f)  added 63876 

648.105  (a)  revised 27868 

648.142  Revised 27868 

648.143  (a)  amended 66310 

(a)  revised;  (b)  redesignated  as 

(c);  new  (b)  added 27868 

648.144  (a)(l)(i)  amended 66310 

648.145  (c)  amended 11160 

660  Restrictions 51381.  51814 

Fishery  management  measures 

53577,61701 

Inseason  adjustments 60788.  63876 

Specifications 419 

Technical  correction 10677 

Inseason  adjustments 17736 

Fishery  management  measures 

24970.  24973.  26250,  30147 

Temporary  regulations 32764 

660.12  Amended 20540 

Corrected 29355 

660.42  (a)(9)  and  (b)(5)  revised 20540 

660.45  (b)  revised 20540 

660.48  (a)(7)  revised;  (a)(8)  redes- 
ignated as  (a)(9);  new  (a)(8) 

added 20540 

660.50  (b)(2)  revised 20541 

660.68  Revised 35163 

660.302  Amended 34608 

660.303  (c)  added 34608 

660.306  (h)  revised;  (x)  added 34608 

660.333  (c)(1),  (2),  and  (d)  intro- 
ductory text  revised;  (c)(3), 


(4).  (f)(2)  and  (3)  redesignated 
as  (c)(4).  (5).  (f)(3)  and  (4); 
new  (c)(3)  and  (f)(2)  added 34608 

678  Temporary  regulations 14837 

Quotas 29355 

679  Reallocation 51609.  53973.  55539 

Temporary  regulations     52046,  53579, 

54397,  54592,  58688,  59623.  61457, 
63877,  63878,  64766.  67754,  68229 
Inseason  adjustments  52275 

Fishery  management  measures 

65622.65626 

Apportionment 66031 

Temporary  regulations 4600.  6110, 

6111.  6881.  9745.  9974.  10569,  11160. 
11629,  12415.  12416.  12688,  12697. 
12698,  13150,  16705.  17737.  19666. 
19850.  20541.  24984.  27869,  29670, 
30412.  30644.  31938.  32765,  34332 

Specifications 12027.30148 

Implementation 13798 

Quotas 14379 

Apportionment 18848 

Harvest  guidelines 30147 

679.1  (d)(2)  revised 59298 

(e)  revised 30398 

679.2  Amended 63890.  66831 

Amended 8360.  11168,  13011,  30398, 

32145 

679.5  (1)(2)  revised 59299 

(l)(l)(lv)  revised 60669 

(c)(3)(ii)(G)     and     (e)(2)(il)(F) 

added *i*90 

(h)(2)(l)(C)  and  (il)(F)  revised: 
(n)     added     (effective     date 

pending) 30399 

679.7  (g)(1)  revised 67760 

(b)  added 8360 

(d)  revised 30400 

(a)(12)  revised 32145 

679.20  (g)(5)(ii)  revised 63890 

(a)(8)    redesignated    as    (a)(9); 

new  (a)(8)  and  (c)(6)  added 68228 

(b)(l)(ili)  and  (iv)  redesignated 
as  (b)(l)(iv)  and  (v);  new 
(b)(l)(iil)  added;  (c)(l)(lli). 
(2)(il).  (3)(iil)  and  (f)(2)  re- 
vised  8360 

(c)(5)  amended:  (1)  added 13011 

(a)(5)(ii)(B)  revised 31941 

679.21  (e)(l)(lli)  through  (vl)  and 
(7)(iv)  through  (vii)  redesig- 
nated as  (e)(l)(lv)  through 
(vii)  and  (e)(7)(v)  through 
(vlll);  (e)(3Kll)(A),  (C)  and  (6) 
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.30401 
.32145 
.13011 
30401 
11168 


TITLE  50  Chapter  Vl-Con. 

revised;    new    (e)(l)(ili)    and 

new  (7)(iv)  added 66631 

(e)(3)  through  (8)  redesignated 
as  (e)(4)  through  (9);  new 
(e)(3)  added;  new  (e)(7)(l)  re- 
vised   8361 

(e)(3)(lv)(D)  revised 11168 

(e)(l)(l)  Introductory  text.  (11) 
Introductory  text,  (e)(lll)  In- 
troductory text,  (Iv)  through 
(vU)  and  (4)  through  (9)  re- 
designated as  (e)(l)(ll)  Intro- 
ductory text,  (ill)  introduc- 
tory text,  (e)(lv)  introduc- 
tory text,  (V)  thorugh  (vili) 
and  (3)  through  (8);  (b)(2)(li), 
(3),  new  (e)(l)(vlll),  (2),  new 
(3)(i)  and  new  (4)(1)  revised; 
new  (e)(l)(l)  introductory 
text  added;  new  (e)(l)(li)  in- 
troductory text,  new  (ill)  in- 
troductory text,  (3)(i)  and 
(11)(B)(2) 

(c)(1)  amended 

679.22  (c)  revised 

(h)'added 

679.23  (d)(1)  revised 

(e)(3)(i)  heading  and  (11)  head- 
ing revised;  (e){3)(iv)  added 

679.24  (e)(2)(iv)  introductory  text 
ad  (A)  through  (D)  redesig- 
nated as  (eX3)  introductory 
text,  and  (1)  through  (iv); 
(e)(1).  (2Xii)  and  new  (3)  In- 
troductory text  revised 11167 

679.26  (a),  (b)  and  (c)  redesig- 
nated as  (b),  (c)  and  (d); 
heading,  new  (bXl)(xll),  (2) 
Introductory  text,  (ill). 
(3)(li),  (iv).  (v).  (c)(1),  (2).  (3) 
and   (d)(4)   revised;    new   (a) 

and  (b)(l)(xlv)  added 32145 

(bXDdl),  (v),  (vl).  (vlll),  (xl). 
(xlli).  (2X1),  (11).  (3X1).  (Ill), 
(cXD.  (dXl).  (2)  and  (3) 
amended 

679.27  Added 

(a)  and  (b)  revised 

679.28  Added  (effective  date  pend- 
ing in  part) , 

(a)  revised;  (c).  (d)  and  (e) 
added 

679.30  Revised  (eCTectlve  date 
pending) 

679.31  Revised 


.30401 


.32146 
6309O 
66381 


..5843 

.30401 

.30403 
..8361 


Heading  and  (e)  revised;  (g) 
added 30407 

679.32  Revised    (effective    date 
pending) 30407 

679.33  Removed 30409 

679.34  Removed 30409 

679.40  (a)(5)(ilXB)  revised 59299 

679.42  (c)  revised 60669 

(c)(2Xiil)  corrected 6631 1 

(b)  revised iii67 

679.50  (i)(2)(xlvXE)(4)  revised 60182 

(cXlXD.   (11).   (3)   introductory 

text.  (dXD  and  (2)  revised 63891 

Heading.  (cXlXvi).  (vii). 
(IKlXi),  (ill),  (2Xxlv)  intro- 
ductory text,  (G)  and 
(JX7Xiv)  revised; 

(h)(2)(lXAX4)  removed; 

(hX2XlXAX5)  redesignated  as 

(hX2XiXA)(rf) 67760 

(cX2Xlv)  revised 11168 

Heading  revised;  (a)  amended; 
(cX4),  (dX4).  (hXlXiXD)  and 

(E)  added 30409 

679.64  Revised 66231 

679  Tables  1  and  3  amended 60670 

Appendix  A  added 5846 

Appendix  A  correctly  des- 
ignated  8361 

Tables  3  and  10  amended 11168 

Table  2  amended 13011 

Tables  10  and  11  amended 13012 

Table  11  revised 15335 

697.2  Amended;  interim 101S5 

697.7  (c)  added;  interim 10155 

Corrected 14042 


Proposed  Rules: 


14 


64335 

3298 

17 52679.  54016,  i54tt2b,540i28,  56563. 

55774,  59334,  60676,  61953,  62276, 

63062.  64337.  64340.  64799,  64600, 

65237,  65783,  65787,  66325,  66563, 

67041,67324 

1418.  1948,  3301.  3863.  3877,  4207,  4608, 

10817,  13819.  13825,  14060.  14414, 
14641.  14885.  14892,  15142,  15152. 
15158,  15164.  15808.  15813,  15820. 
16217,  16218.  16294,  17350,  17981, 
26764.  27255.  28343,  28963,  29367, 
30453,  31400,  31691,  31693,  32635, 
33033,  33034,  33901,  34142.  35183 

18 5340 

20 13748,  14415,  27548.  28343,  29518 

21 15698 


NOTE: 
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~>  64347 

^ 4613 

09 53773 

« 13158 

mZZZZZZZ ««216 

7387 

216 55564.61077 

917 24148 

^2 ""'.". 59335 

1807.  11*82,  13832,  19468,  30455 

226 62741.66584 

iziiz.  4615.  11482.  11750.  11774.  23710. 

30455 

227  54018.66325 

1807.  11482',  il7'50.  11774,  11798.  13832. 
19468,  23711.  30455.  33034 

229  65402 

285 54035.  63308 

16220.  17353.  20565 

30b' isii.'sOO.  11401.  11649.  34356.  34624 

424  16955 

^ 66325 

600      55774. 159386.  65055.  66844.  67608 

4618  11402.  12427.  15375.  24522,  26570, 
30455 


622 53278.  55205.  58703,  65056,  68246 

1813,  6004,  23711,  24522,  29688.  30174. 
30176,  30465.  34842 

630  54035.  63308 

31710 

642 53281 

644  ""......• 54035,63308 

" 17363,  19235.  20565 

648 ..53589,  54427.  55211,  55849,  60676, 

62543.  63064.  63309.  65055.  66844 

466.  2651,  6510,  6699,  6701,  9500,  9771. 

13028.  25442.  27256,  27550,  31713, 

34368,  35560 

654      20162,  26765 

660 55212.  66049.  67610 

...2195.  3532.  13833,  14675,  19878,  27035, 
29689,  30180.  31406.  35184 

678  54035,  63308,  35561 

679  ...59844,  60060,  60682.  62545,  63690, 

65402.  65635.  65638.  65644.  67041 

2664.  5777.  8387,  10583.  13161,  15376, 

16223,  18863,  23261,  23712 
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36447-36643 8 

36645-36963 9 

36965-37124 10 

37125-37484 11 

37485-37706 14 

37707-38014 15 

38015-38202 16 

38203-38420 17 

38421-38896 18 

38897-39100 21 

39101-39414 22 

39415-39745 23 

39747-39916 24 

39917-40251 25 

40253-40425 28 

40427^10726 29 

40727-40910 30 

40911-11247 31 

41249-41803 Aug.  1 

41805-42036 4 

42037-42208 5 

42209-42383 6 

42385-42645 7 

42647-42895 8 

42897-13065 11 

43067-13267 12 

43269^3452 13 

43453-43628 14 

43629-43916 15 

43917-44065 18 

44067-44198 ^ 19 

44199-44390 * 20 

44391-M533 21 

44535-44879 22 

44881-45139 25 

45141-45292 26 

45293-45521 27 

45523-45708 28 

45709^6173 29 

46175-46430 Sept.  2 

46431-46663 ; 3 

46665-46865 4 

46867-47136 5 

47137-47358 8 

47359-47550 9 

47551-47743 10 

47745-47912 11 

47913-48163 12 

48166-48448 15 

48449-48729 16 

48731-18934 17 

48935-49119 18 

49121^19416 19 


49417-49588 22 

4958S-49904 22 

49905-^50228 24 

50229-50477 25 

50479-50848 ; 26 

50849-50994 29 

50995-51366 30 

51367-51591 Oct.  1 

51593-51757 2 

51759-52003 3 

52005-52224 6 

52225-52469 7 

52471-52651 8 

52653-52927 9 

52929-53221  10 

53223-53527 14 

53529-53710 15 

53711-53928 16 

53929-54338 17 

54339-54568 20 

54569-54756 21 

54757-55139 22 

55141-55327 23 

55329-55493 24 

55495-55724 27 

55725-56048 28 

56049-^620 29 

58621-58874 30 

58875-59273 31 

59275-59557 Nov.  3 

59559-59771 4 

59773-59990 5 

59991-60154 6 

60155-60449 7 

60451-60635 10 

60637-60762 12 

60763-60993 13 

60995-61205 14 

61207-61432 17 

61433-61618 18 

61619-61896 19 

61897-62237 20 

62239-62494 21 

62495-62686 24 

62687-62944 25 

62945-63246 26 

63247-63439 28 

63441-63625 Dec.  1 

63627-63823 2 

63826-64130 3 

64131-64261 4 

64263-64509 5 

64511-64675 8 

64677-65003 9 

65005-65195 10 

65197-65308 11 

65309-65592 12 

65693-65739 '.5 

65741-66990 16 

65991-66250 17 


66251-66493  .. 
66495-66811  ., 
66813-66971  ., 
66973-67256  .. 
67257-67547  .. 
67549-67692  .. 
67693-68138  ., 
68139-68530., 
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1-137  

139-397  

399-653  

655-1050  

1051-1320  .... 
1321-1733  .... 
1735-1887  .... 
1889-2133  .... 
2135-2304  .... 
2305-2591  .... 
2593-2871  .... 
2873-3015  .... 
3017-3246  .... 
3247-3445  .... 
3447-3633  .... 
3635-3790  .... 
3791-4150  .... 
4151-4364  .... 
4365-4552  .... 
4553-5222  .... 
5223-5445  .... 
5447-5720  .... 
5721-5857  .... 
5859-6043  .... 
6045-6468  .... 
6469-6625  .... 
6627-6837  .... 
6839-7056  .... 
7057-7277  .... 
7279-7637  .... 
7639-8055  .... 
8057-6340  .... 
8341-8558  .... 
8559-8833  .... 
8835-9083  .... 
9085-9397  .... 
9399-9718  .... 
9719-9923  .... 
9925-10122  ., 
10123-10287  . 
10289-10490  . 
10491-10742  . 
10743-11097  . 
11099-11367  . 
11359-11579  , 
11581-11818 
11819-11984  , 
11985-12381 
12383-12602 
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66251-66493 18 

66495-66811  19 

66813-66971  22 

66973-67256 23 

67257-67547 24 

67549^-67692 29 

67693-68138 30 

68139-68530 31 

1998 

63  FK  Page 

1-137 Jan.  2 

139-397 5 

399-653 6 

655-1050  7 

1051-1320 8 

1321-1733 9 

1735-1887  12 

1889-2133 13 

2135-2304  14 

2305-2591  15 

2593-2871  16 

2873-3015 20 

3017-3246 21 

3247-3445 22 

3447-3633 23 

3635-3790 26 

3791-4150 27 

4151-4364 28 

4365-4552 29 

4553-5222 30 

5223-5445 Feb.  2 

5447-5720 3 

5721-5857 4 

5859-6043 5 

6045-6468  6 

6469-6625 9 

6627-6837 10 

6839-7056 11 

7057-7277 12 

7279-7637 13 

7639-8055 17 

8057-8340 18 

8341-8558  19 

8559-8833 20 

8835-9083 23 

9085-9397  24 

9399-9718 25 

9719-9923 26 

9925-10122  27 

10123-10287 Mar.  2 

10289-10490 3 

10491-10742 4 

10743-11097 5 

11099-11357 6 

11359-11579 9 

11581-11818 10 

11819-11984 11 

11985-12381 12 

12383-12602 13 


12603-12975 16 

12977-13110 17 

13111-13327 18 

13329-13480 19 

13481-13771 20 

13773-14018 23 

14019-14327 24 

14329-14599 25 

14601-14801 26 

14803-15068 27 

15069-15272 30 

15273-15738 31 

15739-16084 Apr.  1 

16085-16386 2 

16387-16668 3 

1666&-16876 6 

16877-17047 7 

17049-17305 8 

17307-17665 9 

17667-17930 10 

17931-18115 13 

18117-18306 14 

18307-18815 15 

18817-19166 16 

19167-19378 17 

19379-19650 20 

19651-19793 21 

19795-20052 22 

20053-20294 23 

20295-20512 24 

20513-20684 27 

23195-23368 28 

23369-23642 29 

23643-24096 30 

24097-24381 May  1 

24383-24737 4 

24739-24910 5 

24911-25152 6 

25153-25386 7 

25387-25746 8 

25747-26061 11 

26063-26419 12 

26421-26709 13 

26711-26954 14 

26955-27192 15 

27193-27437 18 

27439-27661  19 

27663-27814 20 

27815-28215 21 

28217-28473 22 

28475-28888 26 

2888&-29088 27 

29089-29337 28 

29339-29528 29 

29529-29932 June  1 

29933-30097 2 

30099-30364 3 

30365-30576 4 

30577-31096 5 

31097-31329 8 
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31331-31589 9 

31591-31886 10 

31887-32107 n 

32109-32592 12 

32593-32699 15 

32701-32963 16 

32965-33230 17 

33231-33522 18 


33523-33832 19 

33833-34117 22 

34119-34254 23 

34255-34547 24 

34549-34775 25 

34777-35116 26 

35117-35498 27 

35499-35785 30 


ES 


19 
22 
23 
24 
25 
26 
27 
30 


to 


